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INTRODUCTION 


The 51“ edition of the Stikeman Income Tax Act, Annotated publishes the Act as consolidated under the R.S.C. 1985 5 Supplement, 
effective March 1, 1994. This edition is current to February 6, 2012. ‘ 


New developments in this edition include: 
¢ Bill.C-13, Keeping Canada’s Economy and Jobs Growing Act (S.C. 2011, c. 24) 
¢ Draft legislation and regulations: 
¢ August 19, 2011 (Foreign Affiliates) 
¢ October 31, 2011 (Technical) 
¢ December 14, 2011 (Pooled Registered Pension Plans) 
¢ New amending regulations of September 22, 2011: 
* P.C. 2011-935.(Omnibus, No. 2) 
¢ P.C. 2011-936 (Omnibus, No.3) 
¢ P.C. 2011-951 (Gross Revenue (Miscellaneous Program)) 
and December 8, 2011: P.C. 2011-1531 (Corporate Internet Filing) 
¢ Various CRA/Finance and Agriculture news releases and Finance comfort letters 
e New. Selected Cases, annotations, to reflect important jurisprudence since. the last edition 


All proposed changes released to February 6, 2012 including draft legislation, new amending regulations and changes announced Hy means 
of press releases, are incorporated i in context with the relevant provisions of the Act. A eee | list of ee heny amendments included 
in this edition is provided im the Table of Proposed Amendments following this Introduction. 


To take fullest advantage of the information in this volume, the reader.should refer both to the annotations. following the provision under 
consideration and to the annotations at the end of sections. Occasionally annotations will also appear.at the end of a. group of related 
sections or at the beginning or end of a Part of the Act. The categories of annotations, and other features of this Act, are discussed below. 


Readers will note that the Government has not yet completely revised the Regulations to reflect changed references to the Act made by the 
Fifth Supplement. We have, therefore, added the correct references in square brackets throughout the Regulations. 


At the end of the book, readers will find a comprehensive Topical Index that includes many tax terms not explicitly used in the legislation, 
as well as acronyms. The index and the annotations reflect draft legislation and draft regulations where necessary. 


Cases of Interest 


Proven to be of assistance to practitioners as a ready source of pertinent sernKatRGn: Cases of Interest has been expanded as part of the 51* 
edition of the Stikeman Income Tax Act, Annotated. It provides summaries of cases of potential interest to tax practitioners, bearing on 
income tax and related matters, but which do not necessarily involve specific references to sections of the Income: Tax Act. The subject 
areas include judicial review, examination for discovery, pleadings, tax treaties, principles of statutory construction, onus of proof, Charter 
cases, provincial statutes, words and phrases, rectification, professional negligence, administration and enforcement, sentencing considera- 
tions and cases related to the Indian Act. Summaries are provided in the same abbreviated format as case summaries in the Act and are 
grouped by subject matter in descending chronological order. 


Related Provisions 


Where other sections of the Act .are relevant to the interpretation or application of a particular provision, these are noted in the Related 
Provisions annotations throughout. Note that there are occasional Related Provisions within the “shaded boxes’’, tying proposed legislation 
to other parts of the Act. 


History/Origin 
Due to the ever increasing volume of information in each subsequent edition of the Stikeman Income Tax Act, Annotated and in an effort to 
retain a single volume portable comprehensive Act and related statutory material, the pre-1985 R.S.C. History annotations were removed 
beginning with the 30" edition. The full History annotations for all changes to:provisions of the Act prior to the enactment of the R:S.C. 
1985, Fifth Supplement including any special transitional rules, however, can be found in a variety of sources including the following 
Carswell products: 

¢ the CD-ROM version of the Stikeman Income Tax Act, Annotated, 

¢ the Canada Tax Service, 

* editions of the Stikeman Income Tax. Act, Annotated prior to, the 30" edition, 

¢ TaxPartner CD-ROM, 

¢ and Carswell’s premier online tax service Taxnet Pro. 
Care should be exercised by tax practitioners in interpreting the Act to consider whether prior amendments of a provision, in particular 
readings prior to the enactment of the 1985 R.S.C. and application rules, may still be relevant. For example, the attribution rules in ss. 74 
and 75 and the stock option rules in s. 7 may still have relevance today and reference should be made to the full History annotations and 
application rules contained in the sources listed above. 


Introduction 


Whereas the Origin notes in pre-RSC editions of the Stikeman Income Tax Act, Annotated referred to the pre-1972 Act, the Origin notes in 
this edition are attached to provisions in the Act that were added by the Fifth Supplement, effective March 1, 1994. 


Selected Cases iol 
Leading cases that are most central to the point at issue follow the provisions of the Act. Each style of cause is followed by a case citation 
and a succinct one- or two-sentence digest of the case. The cases are selected, and the digests written, by Stikeman Elliott LLP lawyer, 


Richard W. Pound, Q.C., F.C.A. 


Department of Finance “Comfort Letters” 

Numerous Department of Finance “comfort letters” obtained under the Access to Information Act are included in the Act and Regulations 
in context. The letters represent intended amendments that Finance has promised in private letters and that will likely be included in future 
technical bills or budget measures. 

A list of comfort letters, issued for amendments that have not yet appeared as draft legislation, is provided in the Table of Department of 
Finance Comfort Letters following this Introduction. 


Definitions 

The Definitions annotations follow each section of the Act (except for certain Parts where the annotation falls at the end of the Part), and 
consist of an alphabetical list of the words and phrases in the section that are defined elsewhere in the Act, or in other applicable legislation. 
The Definitions annotations for the Regulations and the Income Tax Application Rules (ITARs) are also found at the end of each section. 


Income Tax Regulations/ Income Tax Application Rules 
Cross-references are provided where relevant. References to Draft Regulations are also provided where applicable. 


Forms/ Interpretation Bulletins/ Information Circulars/ I.T. Technical News/ Advance Tax Rulings/ Application Policies/ 
Registered Plans Directorate Newsletters/ Charities Policies/ Charities Newsletters/ CRA Transfer Pricing 
Memoranda/ Income Tax Info Sheets/ Registered Pension Plans Technical Manual/ Registered Plans Compliance 
Bulletins/ Registered Pension Plans Frequently Asked Questions/ Provincial Income Allocation Newsletters/ CRA 
Audit Manual/ RDSP Bulletins 


References to Forms, Bulletins, Circulars, Technical News, Advance Tax Rulings, SR&ED Application Policies, Registered Plans Direc- 
torate Newsletters, Charities Policies, Charities Newsletters, CRA Transfer Pricing Memoranda, Income Tax Info Sheets, Registered Pen- 
sion Plans Technical Manual, Registered Plans Compliance Bulletins, Registered Pension Plans Frequently Asked Questions, Provincial 
Income Allocation Newsletters, the CRA Audit Manual and RDSP Bulletins are listed following the provisions to which they relate. To 
save valuable research time, the Stikeman Income Tax Act, Annotated provides the full title of these documents. 


R.S.C. 1985, Fifth Supplement 


The Act is properly cited as R.S.C. 1985, c. 1 (5 Supp.) and the Income Tax Act Application Rules are cited as R.S.C. 1985, c. 2 (5" 
Supp.). The Fifth Supplement, as amended by the Income Tax Amendments Revision Act (Bill C-15), is deemed to have come into force on 
March 1, 1994. Furthermore it is deemed to be of retroactive effect to December 1, 1991. 


Although the sections of the Act were not renumbered in the consolidation, there was considerable renumbering within sections. As the 
explanatory note to the Fifth Supplement stated about the Income Tax Act and the Income Tax Application Rules: 
As a general rule, the existing provisions of both Acts have not been renumbered. As a result, provisions repealed after 1971 or omitted from the revision because they were 
spent may have left gaps in the numbering. The only structural changes made in the present revision concern certain definitions and some application and transitional 
provisions. 


Where one provision contained definitions that also applied to other Parts or provisions, especially if these were not in the immediate vicinity of the definition provision, the 
references to those other Parts or provisions were deleted in the existing definition provisions and new reference provisions inserted where they could be found easily. Where 
a definition applicable to the whole Act was found in a provision other than sections 248 to 260, it was made to apply only to its own provision or Part and a definition by 
reference was added to subsection 248(1). 


The Income Tax Act... was practically the only important Act that continued to contain some series of definitions arranged in lettered paragraphs rather than being listed 
alphabetically in each official language. This situation was corrected in the present revision, and in the definitions that had to be rearranged, algebraic formulae were inserted 
where advisable. 
In addition to these more substantial changes there were hundreds of minor changes in wording to substitute “the taxpayer” for “he”, and 
“total” for “aggregate”, and the like. 1 


The 51“ edition of the Stikeman Income Tax Act, Annotated continues the longstanding relationship that first originated between Stikeman 
Elliott LLP and Richard De Boo Limited, a company that later became part of Carswell. It was in the early 1940s that Richard De Boo first 
approached H. Heward Stikeman, then the Deputy Minister (Legal) of the Department of National Revenue, about fulfilling a need in the 
market for the publication of current and authoritative tax information for practitioners, resulting in a looseleaf publication eventually titled 
the Canada Tax Service. While Stikeman went on to open a tax boutique law firm in 1952, he continued his involvement and friendship 
with De Boo. This relationship developed over the years, eventually leading to the first edition of the Stikeman Tax Act, Annotated in 1949. 
The Stikeman Income Tax Act, Annotated has since developed into a leading tax publication and an invaluable resource for tax practition- 
ers. Stikeman Elliott LLP and Carswell have continued the tradition of excellence previously established by De Boo and Stikeman, and we 
remain thankful to Editor-in-Chief, Richard Pound of Stikeman Elliott LLP for his dedication to maintaining and furthering this. historical 
relationship. ) 


As always, we welcome comments and suggestions for future editions. 


Tax & Accounting Strategic Market Group 
Carswell, a Thomson Reuters business 
February 2012 


vi 


TABLE OF AMENDING ACTS 


Year (S.C.) 

1970-71-72 

1970-71-72 

1972 

1973-74 

1973-74 

1973-74 

1973-74 (Family Allowances Act, 1973) 


1973-74 (Federal-Provincial Fiscal Arrangements Act, 1972, Federal-Provincial Fiscal Revision 


Act, 1974 and Income Tax Act) 

1973-74 (Residential Mortgage Financing Act) 

1973-74 (Election Expenses Act) 

1974-75-76 

1974-75-76 (Cultural Property Export and Import Act) 
1974-75-76 (Old Age Security Act) 

1974-75-76 

1974-75-76 (Western Grain Stabilization Act) 

1974-75-76 (Halifax Relief Commission Pension Continuation Act) 
1974-75-76 (Compensation for Former Prisoners of War Act) 
1974-75-76 

1976-77 


1976-77 (Federal-Provincial Fiscal Arrangements and Established Programs Financing Act) 


1977-78 

1977-78 (Employment Tax Credit Act) 

1977-78 

1977-78 (Maritime Code) 

1977-78 

1978-79 (Child tax credit) 

1979 

1980-8 1-82-83 (Bank Act) 

1980-8 1-82-83 (Misc. Statute Law Amend. Act) 

1980-8 1-82-83 

1980-81-82-83 (Petroleum and Gas Revenue Tax) 
1980-8 1-82-83 (Retention of Records) 

1980-8 1-82-83 (Statute Law Relating to Taxes) 

1980-8 1-82-83 (National Training Act) 

1980-8 1-82-83 

1980-81-82-83 (Tax Court of Canada) 

1980-8 1-82-83 (Athletic Contests and Events Pools Act) 
1980-8 1-82-83 (Government Organization Act, 1983) 
1984 

1984 (Canada Health Act) 

1984 (War Veterans Allowance) 

1984 (Canada-Nova Scotia Oil and Gas Agreement Act) 
1984 (Financial Administration Act) 

1984 

1985 (Sports Pool and Loto Canada Winding-Up Act) 
1985 (Aeronautics Act Amendment Act) 

1985 

1986 

1986 

1986 

1986 (Pension Benefits Standards Act, 1986) 

1986 

1986 

1986 (Petroleum and Gas Revenue Tax) 

1987 (Canada-Newfoundland Atlantic Accord Implementation Act) 
1987 (Financial Institutions and Deposit Insurance System Amendment Act) 
1987 (National Transportation Act, 1987) 

1987 (Pension Act etc. Amendment Act) 


1987 
1988 (Canada-Nova Scotia Offshore Petroleum Resources Accord Implementation Act) 
1988 (Criminal Code) 


1988 
1988 (Tax Court of Canada Amendment Act) 


Vii 


Chapter 


Royal Assent 
December 23, 1971 
December 23, 1971 
March 29, 1972 
April 18, 1973 
July 27, 1973 

July 27, 1973 
December 12, 1973 
December 12, 1973 


December 21, 1973 
January 14, 1974 
March 13, 1975 
June 19, 1975 
June 26, 1975 
December 2, 1975 
February 25, 1976 
February 25, 1976 
May 5, 1976 

July 16, 1976 
February 24, 1977 
March 31, 1977 
December 15, 1977 
February 2, 1978 
June 30, 1978 
June 30, 1978 

June 30, 1978 
December 12, 1978 
December 6, 1979 
November 26, 1980 
February 19, 1981 
February 26, 1981 
July 8, 1981 

June 22, 1982 
June 29, 1982 

July 7, 1982 
March 30, 1983 
June 29, 1983 

June 19, 1983 
November 17, 1983 
January 19, 1984 
April 17, 1984 
June 14, 1984 
June 29, 1984 
June 29, 1984 
December 20, 1984 
June 20, 1985 

June 28, 1985 
October 29, 1985 
February 13, 1986 
February 13, 1986 
June 17, 1986 
June 27, 1986 
November 5, 1986 
December 19, 1986 
December 19, 1986 
March 25, 1987 
June 30, 1987 (proclaimed July 2, 1987) 
August 28, 1987 (proclaimed January 1, 1988) 


December 17, 1987 
(proclaimed February 1, 1988) 


December 17, 1987 
July 21, 1988 (in force December 22, 1989) 


September 13, 1988 
(proclaimed January 1, 1989) 


September 13, 1988 
September 22, 1988 


Bill 

C-259 
C-275 
C-169 
C-170 
C-192 
C-193 
C-211 
C-233 


C-135 
C-203 
C-49 
C-33 
C-62 
C-65 
C-41 
C-78 
C-92 
C-58 
C-22 
C-37 


Cll 


C23 
C-56 
C-54 
C59 
C-10 
C17 
C6 
C-56 
C-54 
C-57 
C-118 
C-112 
C-115 
C-139 
C-167 
C-95 
C-152 
C2 
C-3 
C-39 
C-43 
C24 
C7 
C2 
C-36 
en 
C-82 
©-84 
C109 
C-90 
cil 
C23 
C17 
C6 
c-42 
C18 
C-100 


C-64 
C-75 
C-61 


C-139 
C-146 


Table of Amending Acts 


Year (S.C.) 
1988 (Canada-U.S. Free Trade Agreement Implementation Act) 


1990 (Department of Industry, Science and Technology Act) 

1990 (Garnishment/Collection restrictions) 

1990 (Pension/Retirement Savings) 

1990 

1990 (Child tax credit) 

1990 (Goods and services tax) 

1991 (Farm Income Protection Act) 

1991 (An Act respecting insurance companies and fraternal benefit societies) 
(1994: Income Tax Amendments Revision Act, Sch. I) 

1991 

(1994: Income Tax Amendments Revision Act, Sch. II) 

1992 (Miscellaneous Statute Law Amendment Act) 

(1994: Income Tax Amendments Revision Act, Sch. II) 

1992 (An Act to amend the Civilian War Pensions and Allowances Act etc.) 
(1994: Income Tax, Amendments Revision Act, Sch. IV) 

1992 (An Act to amend the Bankruptcy Act and the Income Tax Act) 
(1994: Income Tax Amendments Revision Act, Sch. V) 

1992 (An Act to amend the Excise Tax Act and the Income Tax Act) 
(1994: Income Tax Amendments Revision Act, Sch. VI) 

1992 (Child Tax Benefit) 

(1994: Income Tax. Amendments Revision Act, Sch. VII) 

1993 

(1994: Income Tax Amendments Revision Act, Sch. VIII) 

1993 (An Act to amend the Excise Tax Act and other Acts) 

(1994: Income Tax Amendments Revision Act, Sch. IX) 

1994 

1994 (Dept. of National Revenue Reorganization Act) 

1994 

1994 

1994 

1994 (Dept. of Agriculture Amendment Act) 

1994 (Dept. of Natural Resources Act) 

1995 (Dept. of Industry Act) 

1995 

1995 


1995 (Budget Implementation Act, 1995) 
1995 

1995 

1995 (Cultural Property Act) 


1995 (Excise Tax Act) 
1996 (Act to amend, enact and repeal certain laws relating to financial institutions) 


1996 (Department of Human Resources Development Act) 


1996 

1996 (Department of Employment Insurance Act) 
1997 (Excise Tax Act — GST Amendments) 

1997 (Bankruptcy and Insolvency Act) 

1997 (1996 Budget) 

1997 (1997 Budget) 

1998 

1998 (1998 Budget — partial) 

1998 (Corruption of Foreign Public Officials Act) 
1999 (An Act to amend the War Veterans Allowance Acct ...) 
1999 (Canada Customs and Revenue Agency Act) 


1999 (1998 Budget) 

1999 (Budget Implementation Act, 1999) 

1999 (Miscellaneous Statute Law Amendment Act, 1999) 
2000 (Canada Elections Act) 


2000 (Modernization of Benefits and Obligations Act) 


2000 (Budget Implementation, 2000) 

2000 (Income Tax Amendments Act, 1999) 
2001 (Tobacco Tax Amendments Act, 2001) 
2001 (Income Tax Amendments Act, 2000) 
2001 (Immigration and Refugee Protection Act) 


2001 (Part 6: Charities Registration (Security Information) Act) 


Vili 


Chapter 
65 


Royal Assent 


December 30, 1988 
(proclaimed January 1, 1989) 


January 30, 1990 (in force February 23, 1990) 
June 27, 1990 


‘June 27,1990 
“ October 23, 1990 


November 8, 1990 

December 17, 1990 (in force January 1, 1991) 
April 11, 1991 (in force April 1, 1991) 
December 17, 1991 

May 12, 1994 (deemed in force March 1, 1994) 
December 17, 1991 

May 12, 1994 (deemed in force March 1, 1994) 
February 28, 1992 : 

May 12, 1994 (deemed in force March 1, 1994) 
June 18, 1992 (in force July 1, 1992) 

May 12, 1994 (deemed in force March 1, 1994) 
June 23, 1992 (in force November 30, 1992) 
May 12, 1994 (deemed in force March 1, 1994) 
June 23, 1992 ' 
May 12, 1994 (deemed in force March 1, 1994) 
October 15, 1992 


May 12, 1994 (deemed in force March 1, 1994) . 


June 10, 1993 

May 12, 1994 (deemed in force March 1, 1994) 
June 10, 1993 

May 12, 1994 (deemed in force March 1, 1994) 
May 12, 1994 

May 12, 1994 

June 15, 1994 

June 23, 1994 

June 23, 1994 

November 24, 1994 

December 15, 1994 

March 16, 1995 

March 26, 1995 


June 15, 1995 
(proclaimed in force July 12, 1996) 


June 22, 1995 
June 22, 1995 
June 22, 1995 


December 5, 1995 
(proclaimed in force July 12, 1996) 


December 15, 1995 


May 29, 1996 
(proclaimed in force June 28, 1996) 


May 29, 1996 
(proclaimed in force July 12, 1996) 


June 20, 1996 

June 20, 1996 

March 20, 1997 

April 25, 1997 

April 25, 1997 

April 25, 1997 

June 18, 1998 

June 18, 1998 

December 10, 1998 

March 25, 1999 

April 29, 1999 

(proclaimed in force November 1, 1999) 
June 17, 1999 

June 17, 1999 

June 17, 1999 

May 31, 2000 

(proclaimed in force September 1, 2000) 


June 29, 2000 
(proclaimed in force July 31, 2000) 


June 29, 2000 

June 29, 2000 

June 14, 2001 

June 14, 2001 

November 1, 2001 

(proclaimed in force June 28, 2002) 
December 18, 2001 

(proclaimed in force December 24, 2001) 


Table. of Amending. Acts 


Year (S.C.) 
2002 (Courts Administration Service Act) 


2002 (Budget: Implementation’ Act; 2001) 

2003 (Budget Implementation Act, 2003) 

2003 (Political Financing Act) 

2003 (An Act to amend the Income Tax Ret: (natural sous) 
2004 (Library and Archives of Canada Act) 


2004 (Budget Implementation Act, 2004) 

2004 (An Act to amend the Canada Elections Act and the Income Tax Act) 

2004 (Federal Law—Civil Law Harmonization Act, No. 2) 

2004 (Canada Education Savings Act) 

2005 (Budget Implementation Act, 2004, No. 2) 

2005 (Canadian Forces Members and Veterans Re-Establishment and Compensation Act) 


2005 (Budget Implementation Act, 2005) 
2005 (Civil Marriage Act) 
2005 (Department of Human Resources and Skills Development Act) 


2005 (Department of Social Development Act) 
2005 (Canada Border Services Agency Act) 
2005 CMe? Earner Protection Program Act) 


2005 (iia Costs Assistance WiesadiSs Act) : 

2006 (An Act to amend an Act to amend the Canada Elections Act ae the Income Tax Act) 
2006 (Budget Implementation Act, 2006) 
2006 (Federal Accountability Act) 


2006 (An Act to amend the Proceeds of Crime (Money Laundering) and Terrorist Financing 
Act and the Income Tax Act and to make a consequential amendment to another Act) 


2007 (Budget Implementation ‘Act, 2006, No. 2) 

2007 (An Act to amend the ‘Income. Tax ‘Act (sports and recreation programs)) 
2007 (Budget Implementation Act, 2007) 

2007 (Budget and Economic Statement Implementation Act, 2007) 


2007 (An Act to amend the Bankruptcy and Insolvency Act, the Companies’ Creditors Arrange- 
ment Act, the Wage Earner Protection Program Act and chapter 47 of the Statutes of Canada, 
2005) 


2008 (Budget Implementation Act, 2008) 

2009 (Budget Implementation Act, 2009) 

2009 (Economic Recovery Act (stimulus)) 

2010 (Jobs and Economic Growth Act) 

2010 (Sustaining Canada’s Economic Recovery Act) 


) 


2011 (Supporting Vulnerable Seniors and Strengthening Canada’s Economy Act) 
2011 (Keeping Canada’s Economy and Jobs Growing Act) 


Chapter 


Royal Assent 


«= March 27, 2002 
* (proclaimed in force July 2, ade 


March. 27,.2002 


“June 19; :2003 
»: June 19, 2003)~ 
«November 7;2003) 


April 22, 2004 


(proclaimed in force May 21, 2004) +n 


May 14, 2004 

May 14, 2004 

December 15, 2004 

December 15, 2004 

May 13, 2005 

May 13, 2005 

(proclaimed in force April 1, 2006) 
June 29, 2005 

July 20, 2005 

July 20, 2005 


(proclaimed in force October 5, 2005) 


July 20, 2005 


(proclaimed in force October 5, tow 


November 3, 2005 


(proclaimed in force December 12, 2005) 


November 25, 2005 
(not-yet proclaimed ‘in force) 


November 25, 2005 
May 11, 2006 


_ June 22, 2006 


December 12, 2006 
December 14, 2006 


(proclaimed in force February 10, oes 


February 21, 2007 
June 22,2007 

June 22, 2007 
December 14, 2007 


December 14, 2007 
(not yet proclaimed in force) 


} 


June 18, 2008 
March 12, 2009 
December 15, 2009 
July 12, 2010 
December 15, 2010 
June 26, 2011 
December 15, 2011 


Commencement of Acts 
The Interpretation Act, RSC 1985, c. I-21, subsections 5(1) and (2) provide as follows: 


5. (1) Royal assent — The Clerk of the Parliaments shall endorse on every Act, immediately after its title, the day, month and year when the Act was assented to in Her 


Majesty’s name and the endorsement shall be a part of the Act. 


Bill 
C-30 


C-49. 
C28) : 
C-24) 
C-48 
C-8 


C-30 
C-3 
S-10 
C-5 
C-33 
C-45 


C-43 
C-38 
C-23 


C-22 
C-26 
C-55 


C-66 
C4 
C13 
C2 
C-25 


C-28 
C-294 
C-52 
C-28 
C-12 


C-50 
C-10 
C-51 
Cc-9 

C-47 
C-3 

C-13 


(2) Date of commencement — If no date of commencement is provided for in an Act, the date of commencement of that Act is the date of assent to the Act. 


Application of Amendments 


In a “History” or “Application” note, the phrase “applicable to 19 — et seq.”, 


indicates that the amendment is applicable to the 19 — and subsequent taxation years. 


Citation of Statutes 
In 1983 and previous years, federal statutes were cited by the date of the parliamentary session. Commencing in 1984, statutes have been 


cited by the date of the calendar year in which Royal Assent was granted. 


ix 


used in connection with the application of an amendment, 


Table of Amending Acts 


R.S.C. 1985 (5th Supp.) 


The Income Tax Act and Income Tax Application Rules were consolidated in the 5th Supplement of the Revised Statutes of Canada, 1985 
(as cc. 1 and 2 respectively). The cut-off date for the Sth Supplement was November 30, 1991; the coming-into-force date was March:1, 
1994. The income tax amending bills that were passed between these two dates were re-drafted to conform to the R.S.C. version of the Act. 
These re-drafted bills were issued as Schedules I to IX of the Income Tax Amendments Revision Act, 1994, c. 7 (Bill C-15), which received 
Royal Assent on May 12, 1994. In the list of amending bills above, those Schedules are listed along with the original amending Bill. The 
relationship of those Bills and Schedules is as follows: 


1991,.c. 47 — Sch. I 
c. 49 — Sch. Il 
1992, c. 1 — Sch. III 
c. 24 — Sch. IV 
Cx] — Sch. V 
ce. 29 — Sch. VI 
c. 48 Sch. VII 
1993, c. 24 — Sch. VIII 
ceD/ — Sch. IX 


Sections 4 to 7 of the Income Tax Amendments Revision Act read as follows: 
Interpretation of Schedules 


4. Schedules assimilated to R.S.C. 1985 — A schedule shall be interpreted as if it were an amending Act contained in one of the supplements to the Revised Statutes of 
Canada, 1985 and enacted under the authority of the Statute Revision Act and the Revised Statutes of Canada, 1985 Act. ‘ 


5. Application of R.S., S-20, c. 40 (3rd Supp.) and c. 2 (5th Supp.) — For greater certainty, the Statute Revision Act, the Revised Statutes of Canada, 1985 Act and 
sections 69 and 74 to 78 of the Income Tax Application Rules apply to a schedule, with such modifications as the circumstances require. 


Coming into Force 


6. (1) Coming into force of Act — Subject to subsection (2), this Act comes into force, or is deemed to have come into force, on March 1, 1994. 


(2) Coming into force of schedules — Subject to any provision to the contrary in the schedules, each schedule is deemed to have come into force on the day the Act 
referred to in the heading of the schedule was assented to. 


TABLE OF PROPOSED AMENDMENTS 


The following table will assist readers in finding, in the shaded boxes throughout the Act and Regulations, the proposed amendments 
announced at various times. If you know the subject-matter of announced changes but cannot find them in the legislation, scan the ‘““Sub- 
ject” column (or consult the Topical Index). If you know the date on which the changes were announced, use the first column, which lists 
the proposals in chronological order. A separate Table of Comfort Letters appears following this table. 

Where proposals do not include (and have not been superseded by) draft legislation, the relevant portions of the announcement or press 
release are. reproduced i in shaded boxes under. the provisions of the Act or Regulations that are expected to be amended. 


Except where indicated, all press/news releases and draft legislation emanate from the federal Department of Finance, fin.gc.ca. 


Bill = or date of Public Statement 


Draft legislation, December 20, 1991 


Subject | Reproduced at section no. 
) 


Interest deductibility (will-not proceed as drafted 20(1)(c), (qq) [sic]; 20(3.1), (3.2); 
| 20.1 [sic], 20.2 [sic] 


Limit on deductibility of provincial payroll and ». ©18 [end] 


News releases, March 2, 1993; Octo- 


ber 1, 1993; December 16, 2004; capital taxes 

March 19; 2007 

Notice of Ways and Means Motion, | Bank interference with source deduction remit- 227(5.2)-(5.4) 

December 12, 1995 tances (on hold indefinitely) 

Draft legislation and regulations, Oc- Prescribed expenditures Reg. 2902(e) opening words 

tober 27, 1998 (legislation enacted in 

1999) 

Federal budget, February 16, 1999 Non-resident trusts. 94 (see now August 27,,2010 draft 

(most legislation enacted in 2000) legislation (Part 1)) 
RRSP withdrawals under. HBP and LLP — shares Part X.3 (before.204.8) 
of labour-sponsored venture capital corporations 


Federal budget, February 28, 2000 Extension of interest offset rule to individuals (on 161.1 


(most measures enacted in 2001) _| hold indefinitely) 


Federal Economic. Statement, October Cross-border share-for-share. exchange 
18, 2000 (most measures enacted in 
2001) 

Draft regulations, March 16, 2001 Foreign affiliates: partnerships (previously released 
(Appendices A to I to the Explanatory | November 30, 1999, and see Appendix C of the 
Notes to the March 16, 2001 Notice February 27, 2004 draft regulations) 

of Ways and Means Motion) 


86.1. (and see Federal budgets, Febru- 
ary 18, 2003, March 23, 2004 and 
February 23, 2005) 


(see now August 27, 2010 draft 
legislation (Part 2) and August 19, 
2011 draft legislation) 


Foreign affiliates: FAPI (previously released No- (see now August 27, 2010 draft 

vember 30, 1999, and see Appendix C of the Feb- legislation (Part 2) and August 19, 

ruary 27, 2004 draft regulations) 2011 draft legislation) 
Notice of Ways and Means Motion, Matchable expenditures: film shelters shut down 18.1 (see now July 16, 2010 draft.) 


legislation (Part 1)) 


September 18, 2001 
News release 2001-120, December:!7, | Update on proposals for the taxation of non-resi- 94 (see now August 27, 2010 draft 
2001 dent trusts and foreign investment funds legislation (Part 1)) 


Notice of ‘Ways and Means Motion, Non-resident trusts and foreign investment entities 94 and others (see now August 27, 
October 11, 2002 + 2010 draft legislation (Part 1)) 


Draft legislation, December 20, 2002 Technical amendments throughout the Act (see now July 16, 
2010 draft legislation (Part 1)) 
(see now August 27, 2010 draft 


legislation (Part 2) and August 19, 
2011 draft legislation) 


Draft regulations, December 20, 2002 | Foreign affiliates; foreign oil and gas business 
(Appendices A to J to the Explanatory 
Notes to draft legislation which is 
now August 27, 2010 draft legislation 
(Part 2) 


Federal budget, February 18, 2003 Overturning Ludco decision 


20(1)(c) [see also 3.1] 


(most legislation enacted in 2003) ’ | 
Cross-border share-for-share exchanges 86.1 
Charitable donations involving limited-recourse 143.2(6.1) (see now July 16, 2010 
debt draft legislation (Part 1)) 

Draft legislation, March 11, 2003 Transfer pricing: exclusion for guarantee provided 247(7.1) ] 

comfort letter; to subsidiary 


x1 


Table of Proposed Amendments 


Bill no. or date of Public Statement 


Subject 


Reproduced at section no. 


CCRA Registered Plans Directorate 
newsletter, June 27, 2003 


New participating pension supervisory authority 


Reg. 8409(2) 


Notice of Ways and Means Motion, 
October 30, 2003 


Non-resident trusts 


94 and others (see now August 27, 
2010 draft legislation (Part 1)) 


Draft legislation, October 31, 2003 


Draft legislation, November 14, 2003 


Draft legislation, December 5, 2003 


Draft legislation, February 27, 2004 
(formerly December 20, 2002) 


Deductibility of interest and other expenses (REOP 
requirement) 


3(d), 3.1, 9(3), 111(8)“non-capital 
loss” A:E (to be changed) 


Canadian film or video production tax credit 


Charitable donation shelters: limit on valuation of 
donated property 


Part 1: Technical amendments 


125.4 (see now former Bill C-10 — 
(2007), Part 2) 


248(35)-(41) (see now July 16, 2010 
draft legislation (Part 1)) 


throughout the Act (see now July 16, 
2010 draft legislation (Part 1)) 


Part 2: FAPI (partly enacted by S.C. 2007, c. 35, 
December 2007) (now see November 5, 2010 and 
August 19, 2011 draft legislation) 


Draft regulations, February 27, 2004 
(Appendices C and D to the Explana- 
tory Notes to draft legislation remain- 


Foreign affiliates 


——— 


42, 88(3), 93 (throughout), 95 
(throughout) 


Reg. 5905(16)-(23) [transitional], 
5907 [various] (and see August 27, 
2010 draft legislation (Part 2) and Au- 
gust 19, 2011 draft legislation) 


ing) 
7 
Federal budget, March 23, 2004 (most | Deductibility of interest and other expenses (REOP ey 
legislation enacted in 2004 and 2005) requirement) 
Cross-border share-for-share exchanges ford 86.1 
CRA news releases, April 29, 2004 International tax convention on mutual administra- List of tax treaties after Canada-U.K. 
and November 4, 2011 tive assistance treaty 
2 legislation, September 16, 2004 Loss of mutual fund status (on hold) 131(8.1), 132(4)“specified property”, 
(7) 
News release 2004-053 and Back- [ Royalty reimbursement rule 80.2 (see now July 16, 2010 draft 
grounder, September 17, 2004 legislation (Part 1)) 
Draft legislation, December 21, 2004 Crown charge reimbursements 80.2 (see now July 16, 2010 draft 
legislation (Part 1)) 
Federal budget, February 23, 2005 Deductibility of interest and other expenses (REOP oe 
(other items enacted by S.C. 2005, c. requirement) 
30;.S.C. 2006, c. 4) 4 
RRSPs and RRIFs 60(1)(4i1)(A) 
ee Cross-border share-for-share exchanges 86.1 
Bill C-44, First Reading March 24, VIA Rail Canada Reg. 7100() 
2005. (requires re-introduction) 
Draft regulations, May 2, 2005 Electronic filing of information returns Reg. 205.1 


Draft legislation, July 18, 2005 
(revising Dec. 20, 2002; Oct. 30, 
2003; Feb. 27, 2004; Dec. 21, 2004) 


Technical amendments 


Non-resident trusts 


throughout the Act (see now July. 16, 
2010 draft legislation (Part 1)) 


94 (see now August 27, 2010 draft 
legislation (Part 1)) 


Bijuralism 


Ws 


Crown charge reimbursements 


| Draft regulations, July. 18, 2005 


to draft legislation) 


(Appendix A to the Explanatory Notes 


(see now July 16, 2010 draft legisla- 
tion (Part 2) and see Technical Notes 
under 12(4)) . 


80.2 (see now July 16, 2010 draft 
legislation (Part 1)) 


Political contribution receipts 


jae 


Reg. 2000-2002 (see now July 16, 
2010 draft regulations) 


Registered charity receipts 


Reg. 3501 (see now July 16, 2010 
draft regulations) 


Status of corporations and trusts 


Notice of Ways and Means Motion, 
November 17, 2005 


i oo ip 
Reg. 4801 (see now July 16, 2010 
draft regulations) 


f 
Stock options and share issuance not:an outlay 
(overrules Alcatel) 


143.3 (see now July 16, 2010 draft 
legislation (Part 1)) 


No extension to SR&ED credit filing deadline 


220(2.2) (see now July 16, 2010 draft 
legislation (Part 1)) 


xil 


Table of Proposed Amendments 


Bill no. or date of Public Statement’ 


Minister of Finance speech, March 27, 
2006 


Email from Dept. of Finance, October. 
11, 2006 

Bill C-33, First Reading November 
22, 2006 (bill not enacted — see now 
July 16 and August 27, 2010 draft 
legislation) 


| Subject 


| Possible future amendments (capital gains ddefaemafs 
reduced rates) 


Late election under ITA 56.4(3)(c) 


Reproduced. at section ‘no. 


Reg. 600(c) 


Part 1: Non-resident trusts 94 and others 


Part 2: Technical amendments 
Part. 3: Bijuralism 


throughout the Act — 


throughout the Act (see Technical 
Notes under 12(4)) 


Economic and Fiscal Statement, Possible future amendment (reductions in capital 


November 23, 2006 gains tax rates) 

Bill C-43, First Reading December Senate Appointment Consultations Act (see now Bill C-20, First Reading 
13, 2006 i eeol bas en November 13, 2007) 

Federal budget, March 19, 2007 (most | Dividends from non-resident corporations: exempt (see now August 27, 2010 and August 
items enacted, by S.C. 2007, cc. 29 surplus : 19, 2011 draft 

and 35) regulations) 

Bill C-52 (S.C. 2007, c. 29), Royal Taxation year for partnership ace ! 249(1)(d) 


Assent June 22, 2007 (remaining con- 


ditional amendment when July 16, 

2010 draft legislation is enacted) yi 

Bill C-20, First Reading November Senate Appointment Consultations Act 127(3) opening words, closing words; 
13, 2007 (requires re-introduction due 230.1(1),. (2) 

to. dissolution of Parliament) 

Former Bill C-10, passed House of Part 1: Non-resident trusts [foreign investment enti- 94 and others 

Commons but not enacted (revising, ty proposals at 94.1-94.4 withdrawn — see March’: 

Dec: 20, 2002; Oct. 30;:2003; Nov. 4, 2010 Federal budget] 


14, 2003; Feb. 27, 2004; Dec. 21, 
2004; July 18, 2005; was Notice of 


‘Ways and Means Motion, Nov. 9, ~ 
2006 and Bill C-33 (2006)); see now 
July 16 and August 27, 2010 draft 
legislation 
Part 2: Technical amendments ~ | throughout the Act 
Part 3: Bijuralism (see now July 16, 2010 draft throughout the Act (see Technical 
legislation, Part 2) Notes under 12(4)) 
| eh ee ee 
News release 2008-048; June,27,.2008 | Foreign affiliates: Extension of deadline for filing See History to 95 
s. 95 Global Election 
Draft legislation, July 14, 2008 (see Criteria to be a cooperative corporation 136(2)(c), (d) a 
now July 16, 2010 draft legislation) 
Conservative party election platform, Film/video tax credit changes to be. reintroduced 125.4(1)“Canadian film or video pro- 
October 7, 2008 without “public policy” requirement : duction certificate” 
Charities and NPOs to be allowed to, establish 146.1(2) 
RESPs 
News release 2008-102, December 10, | Advisory panel on international taxation 90 [full list.of recommendations] 
2008 
News release 2008- 114, December 30, | No change in automobile dollar limits and amounts Reg. 7305.1, 7306(a), 7307 
2008 for 2009 


Federal budget, January 27, 2009 Mandatory electronic filing where 50 slips or more Reg. 205.1 
(most measures enacted by S.C. 2009, 


cc. 2 and 31 and CCA Regulations 
P.C. 2009-660 and 2009-847) 


Email from Dept. of Finance, Februa- | Consequential repeal , 214(3)(g) 
ry 9, 2009 


Finance consultation paper, April 17, Accelerated CCA. for carbon capture and storage Reg. Sch. II [end] 
2009 assets 


News release 2009-120, December 18, | Release of draft foreign affiliate Regulations | 91(1) 


2009 


xiii 


Bill no. or date of Public Statement 


Draft legislation and regulations, 
December 18, 2009 


2009 


Federal budget, March 4, 2010 (most 
items enacted by S.C. 2010, cc. 12 
and 25) (see now August 27, 2010 
draft legislation) 


ew 


Draft regulations, May 3, 2010 


News release 2009-125, December 31, | 


Table of Proposed Amendments 


Subject 


Reproduced at section no. 


| Foreign affiliates 


No change in automobile dollar limits and amounts 
for 2010 


(see now August 27, 2010 draft iV 
legislation (Part 2) and August 19, 
2011 draft legislation) 


Reg. 7305.1, 7306(a), 7307 


Foreign investment entities [proposals withdrawn] 
and non-resident trusts 


94, 94.1, 94.2, 233.2—233.5 (see now 
August 27, 2010 draft legislation, 
Part 1) 


Corporate loss consolidations 


111(5) 


| SIFT conversions and loss trading 


: el 
Foreign tax credit generators 


126(4.11)-(4.13) (also 91(4.1)-(4.5), 
Reg. 5907(1.03)—(1.06)) 


Tax avoidance information reporting 


237.3 (see also news release, May 7, 


2010) 
256(7) et] 


Specified leasing property rules 


Clean energy generation 


News Release 2010-043, May 7, 2010 


| Tax avoidance information reporting 


Reg. 1100(1.13)(a.1), (a.2) 
Reg. 4600(2)(k) 


CRA/Finance news release, June 25, 
2010 


Bill C-9 (S.C. 2010, c. 12) (Royal 
Assent July 12, 2010; not yet pro- 
claimed in force) 


TFSA penalties — administrative relief 


Federal credit unions 


61.3(1)(b)CUD, 248(1)“bank’”’, “federal 
credit union” 


Draft legislation and regulations, 
July 16, 2010 


Part 1: Technical amendments 


throughout the Act and Regulations 


Part 2: Bijuralism 


throughout the Act and Regulations 
(see Technical Notes under 12(4)) 


je 
Draft legislation and regulations, 
August 27, 2010 


Part 1: Non-resident trusts (replacing former Bill 
C-10 (2007)) 


throughout the Act and Regulations 
(primarily s. 94) 


Part 2: Foreign affiliates (formerly December 18, 
2009 draft legislation) 


throughout the Act and Regulations 


Part 3: Other amendments not included in S.C. 
2010, c. 25 (Bill C-47) 


CRA notice, September 21, 2010 


| Agriculture Canada news releases, 
October 20, 2010 


T 


Administrative relief — TFSAs 


Prescribed drought regions for 2010 (Alberta, BC) 


| Agriculture Canada news releases, 
November 5, 2010 


Draft legislation, November 5, 2010 


| Miscellaneous technical amendments 


56(1)(a)(iv), 91(4.1)-(4.5), 95(1)“for- 
eign accrual tax”, 118.7, 
126(4.11)-(4.13), 126(7)“business-in- 
come tax”, 163(2.9), 227(10)(b), 
237.3, 248(1)“taxable Canadian pro- 
perty’(d), 256(7), Reg. 1100(1.13), 
5907(1)“underlying foreign tax”, 
(1.03)—(1.06) 


207.02 
Reg. 7305 


Prescribed excessive moisture regions for 2010 
(Manitoba, Saskatchewan) 


Reg. 7305.02 


| throughout the Act and Regulations 


News release 2010-112, November 
23, 2010 


| Draft legislation, December 16, 2010 


News release 2010-134, December 29, 
2010 


Possible future amendment — corporate loss con- 
solidations 


111(5) 


Real estate investment trusts 


122.1, 248(1)“Canadian real, immov- 
| able or resource properties’’(d) 


No change in automobile dollar limits and amounts 
for 2011 


Agriculture Canada news release, Feb- 
ruary 9, 2011 


Reg. 7305.1, 7306(a), 7307 


Additional prescribed excessive moisture regions 
for 2010 (Manitoba, Saskatchewan) 


Here for Canada, Conservative party 
election platform, April 2011 


Draft legislation, March 16, 2011 
ie 


Reg. 7305.02 


Spousal income splitting, children’s and adults’ fit- 
ness tax credit, doubling the TFSA contribution 
limit 


pea 


74.1(1), 118.03(2), (3), 
207.01(1)“TFSA dollar limit” 


Overruling FCA decisions in Collins, Lehigh Ce- 
ment and National Life Assurance 


143.4, 212(1)(b)(i) (also 138(12)“tran- 
sition year’’(c), 138(26), Reg. 1406(b)) 


XiV 


Table of Proposed Amendments 


Subject Reproduced at section no. 


Bill no. or date of Public Statement 


Federal budget, March 22, 2011 (re- 

introduced June 6, 2011) (mostly en- 
acted by S.C. 2011, c. 24, December 
2011) 


Aboriginal tax policy 81(1)(a) 


Employee profit sharing plans: review 144(2) 
146.4 


Reg. 7305.02 


RDSPs — review 


Prescribed excessive moisture regions for 2011 
(Manitoba) 


CPP contributions for age 60-69 118.7 
SIFT rules 122.1(1)“SIFT trust” 


Agriculture Canada news release, July 
11, 2011 


CRA notice, July 14, 2011 


News release 2011-058 and Back- 
grounder, July 20, 2011 


Agriculture Canada news release, Au- 
gust 2, 2011 


Draft legislation, August 19, 2011 


Additional prescribed excessive moisture regions Reg. 7305.02 
for 2011 (Manitoba, Saskatchewan) 


Foreign affiliates 95, Reg. 5900-5910, and throughout 
the Act and Regulations 


News release 2011-072 and consulta- 
tion paper, August 30, 2011 


Bill C-13, First Reading October 4, Unproclaimed amendments by Safe Streets and 149.1(1)“ineligible individual’(a), 
2011; Royal Assent December 15, Communities Act (1.01), Reg. 7300(c) 
2011 (S.C. 2011, c. 24) 


Draft legislation, October 31, 2011 Technical amendments throughout the Act and Regulations 


News release 2011-116 and Back- Tax Court appeals 169(1) 
grounder, November 10, 2011 


Draft legislation, December 14, 2011 Pooled Registered Pension Plans 


News release 2011-138, December 16, | Extension of partnership deferral alignment elec- 
2011 tion filing deadline 


News release 2011-146, December 29, | Automobile dollar limits and amounts for 2012 Reg. 7305.1, 7306(a), 7307 
2011 


Possible future amendment — EPSPs 


147.5 and throughout the Act; Reg. 
100(1)“‘remuneration’”(b), 213, 
4802(1)(c.3), (1.1)(e), 8502(b)(iv) 


249.1(10)(a)(i), (ii) 
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TABLE OF DEPARTMENT OF 
__ FINANCE COMFORT. LETTERS: 


The following table will assist readers in finding, in the shaded boxes throughout the Act and Regulations, Department of Finance “comfort 
letters” issued for amendments. that have not yet appeared as draft legislation. The Department-of Finance comfort letters are selected, 
placed and annotated by David M. Sherman, from information released under the Access to Information Act. 071 | 


Reproduced ‘at section no. Subject 


December 4, 2006 
September 3, 2002 


October 24, 2001 


June 13, 2003 


7(1.11) Scope of subsection expanded 

17(1)(b) (iti) Deemed interest income 

20(1)(1.1) Reserve on premium received on reopening bond 
issue 

53(1)(r) Application to employee trusts 

55(3)(a)(ii) 55(2) to not apply to dividend received on increase 
in the interest in a corporation 


Request that 55(2) not apply to dividends received 
after 2005 


Application to winding-up and amalgamation 


55(3.01) 
55(3.1)(a) 


Distribution by specified corporation 
Application of paras. 55(3.1)(c) and (d) 
Foster care payments 


88(1)(c)(vi)(B) (ID) 


Increase in the cost of non-depreciable capital pro- 
perty 


October 16, 2007 


September 6, 2006 


November 26, 2004 
June 8, 2005 
January 31, 2002 


August 13, 2007 


April 21, 2005 


88(1)(c) 


Ineligible property 


September 1, 2006 


88(1)(c.2)() 


Meaning of “specified person” 


February 23, 2007 


88(1)(c.2)(111) 


Excluding right to acquire shares 


August 13, 2004 


Substituted property rules 


April 22, 2002 


88(1)(c.4) Bump denial rules 


May 2, 2002 


Substituted property rules 


June 24, 2003 


Specified property rules 


- May 31, 2004; June 26, 2007 


Substituted property and specified property 


April 15, 2005 


Definition of “specified property” 


September 22, 2005 


Definition of “specified property” 


January 20, 2006 


95(2)(a)@) 


Application to partnerships June 4, 2009 


95(2)(a.3) 


Foreign affiliates December 18, 2000; July 17, 2006 


95(2)(b)(ii)(B) 


FAPI — services performed by non-residents March 23, 2010 


95(2)(n) 


95(2.5)“excluded income” and “ex- 
cluded revenue” 


126(2) 
127.4(1)“original acquisition” 


FAPI — exclusions of foreign affiliates held by 
partnerships 


May 26, 2011 


Foreign affiliates July 17, 2006 


February 21, 2003 


May 13, 2004 
June 2, 2003 


Foreign tax credit administrative practices 
Convertible LSVCC shares 


Deferral of deemed disposition on taxpayer emigra- 
tion 


130(3) [History annotation] 


136(1) 


163.2(10) 


March 12, 2003 


March 16, 2009 


July 11, 2000 


Application of earlier amendment (“specified 
shareholder’’) 


Cooperative corporation and eligible dividend 


Penalty re third-party misrepresentations: pre- 
scribed percentages for valuation errors 


212(13.3) Property held by authorized foreign bank July 13, 2001 


216(4) Requirement for non-resident to post security 
241(4) Transfer of SIN and business numbers to nominee 


XVii 


June 17, 1996 


March 17, 1999 


Table of Comfort Letters 


Reproduced at section no. 


248(1)‘‘subsidiary wholly-owned cor- 
poration” 


Interaction with 138(11.94) November 5, 2004 


Fiat demerger December 23, 2011 


Foster’s spinoff of Treasury Wine ; December 23, 2011 
Reg. 5907(1)“earnings”’(a)(iii) To be read without reference to ITA 18(4) May 16, 2005; August 17, 2005 
Reg. 5907(1.1) Two amendments June 9, 2006 


Reg. 5907(1.4) FAPI — prescribed foreign accrual tax October 15, 2010 


Reg. 6802 December 23, 2010 


Pension underfunding trust 
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CASES OF INTEREST 


This feature provides summaries of cases of potential interest to tax practitioners, bearing on income tax and related matters, but which do 
not necessarily involve specific references to sections of the: Income Tax Act. The subject areas include judicial review, examination for 
discovery, pleadings, tax treaties, principles of statutory construction, onus of proof, Charter cases, provincial statutes, words and phrases, 
rectification, professional negligence, administration and enforcement, sentencing considerations and cases related to the Indian Act. 


Summaries are provided in the same abbreviated format as case summaries in the Act and are grouped by subject matter in descending 
chronological order, Proven to be of assistance to practitioners as a ready source of pertinent information, it was expanded in this edition. 


Judicial Review 


a fesieu 


Style of Cause Citation Summary 
Stemijon-Investments (2012) 1.C.T.C. 207 (FCA) Failure to consider language of statute and reliance solely on 
Ltd. v. Canada CRA policy document fettered exercise of discretion 
(Attorney General) iG Kis 
Blerot v. MNR (2012) 1.C.T-C.' 1. (FC) Application for judicial review of alleged CRA practice of 
| seeking warrants. under Criminal Code allowed to proceed. 

Siggelkow v.. Canada [2011] 6 C.T.C. 159 (FC) No jurisdiction to interfere with search warrant issued by 
(Attorney General) cs provincial justice, of the peace under provincial jurisdiction 
Rusnak v. MNR. porn [201 1b} 6-C2B-C. 15le@FE) No judicial review jurisdiction where substance of attack was 

validity of assessment subject.to appeal to TCC 
White v. Canada [2011] 6 C.T.C..91-(FC) Decision-maker fettered discretion, gave inadequate reasons 
(Attorney General) . . : for decision, failed to weigh pertinent considerations 
Williams v. MNR >». [2011] 6 C.T.C.:8 (FC) Demand to file tax return is enforcement action preventing 

; subsequent eligibility. for voluntary disclosure program 

Lawson v. MNR [2011] 5.C.T.C. 216 (FC) Amendments raising collateral attacks on provincial assess- 

; ments and search warrants not within court’s jurisdiction 
Abraham vy. Canada= »:\, [2011] 5.C.T.C. 207 (FC) Discretion based on misapplication of ratio of governing: case 
(Attorney General) was improperly. exercised 
Jaka Holdings Ltd. v. {2011} 4.C.T.C.:205. (FC) No satisfactory explanation for similarity of two review re- 
Canada (Revenue . ports; matter referred to different reviewer 
Agency) 
Phillips v.. Canada [2011] 4 C.T.C. 143 (FC) Not unreasonable for Minister to refuse relief on interest, 
(Attorney General) even where delays were at request of Crown; taxpayer aware 

that interest was accruing — 

Tricon Television29 [2011] 4 C.T.C. 91 (FC) Refusal to certify “Canadian” film production not unreasona- 
Inc. v. Canada ble 
(Min. of Heritage) 
Charky v. Canada Or eC eat ee) Information requested would have disclosed personal ex- 
(Attorney General) penses paid by company; voluntary disclosure rejected 
Bontje v. R. 201-14-3-CF-6-69-F6) : Enforcement actions do not “expire” and failure to be rigor- 


ous in collection did not give rise to estoppel 


Amour International ert S-eric-59 (FC) Refusal to recognize a voluntary disclosure was unreasonable 
Mines d’Or Ltée. v. 
Canada (Attorney 


General) 

Burkes v. MNR [2011] 3 C.T.C, 1 (FC) Decision not to extend payment terms to chronic tax debtor 
was reasonable 

Yachimec v. MNR [2011] 2 CMC. 11s°C@) Judicial review allowed for failure to consider effect of delu- 


sional psychiatric condition on compliance obligations 


Nicholls v. Canada 
(Revenue Agency) 


Biathlon Canada v. 
MNR 


Chwaiewsky v. Canada 
(Attorney General) 


[2011] 2 C.T.C. 56. (FC) Where no statutory criteria for exercise of discretion, Min- 


ister should determine appropriate policy 


Injunction to stop Minister from publishing notice of revoca- 
tion of organization refused where no irreparable harm 
demonstrated 


[2011] 2 C.T.C. 47 (FC) 


(2011],2 C.T.C, 1 ¢FC) Minister’s discretion may be exercised in accordance with a 


policy determined by the Minister 


xix 


Style of Cause 


Citation 


Osborne v. Canada 
(Attorney General) 


[2010] 6 C.T.C. 


| LeBlanc v. Canada 
(Attorney General) 


Nedza Enterprises Ltd. 
v. Canada (Revenue 
Agency) 


Asi5(RC) 


[2010] 6 C.T-Ca8556C) 


[2010] 4 C.T.C. 


195 (FC) 


Robinson v. R. 


[2010] 4 C.T.C. 


ena ek: 


: 


WOlOPe the: 


TS MECY 


165 (FC) 


Ugro v. MNR 


Cayer v. Canada 
(Revenue Agency) 


(ZO10}-22C TC SLE) 


[2010] 1 C.T.C. 


WeSers 
Adams v. Canada 
| (Revenue Agency) 


- 


[2OLOI 1 Coc: 


Slau Ltd. v. Canada 
| (Revenue Agency) 


4 A ltl Gael es es 


Cases of Interest 


Summary 

Refusal to exercise discretion not unreasonable where taxpay- 
er negligently relied on accountant to resolve personal obliga- 
tions 

Standard of review for procedural fairness is correctness; for 
exercise of ministerial discretion, reasonableness 


Minister not required to turn his mind independently to every 
argument taxpayer might have made, but did not make 


Refusal to waive interest not unreasonable where audit had 
commenced prior to voluntary disclosure 


Refusal to grant further extensions where non-compliance 
with voluntary disclosure program not unreasonable 


Disagreement with novel theory of computing income was 
not a failure to consider taxpayer’s submissions 


Peddle v. Canada 
(Revenue Agency) 


Coastal Resources Ltd. 
v. MNR 


[2009] 4 C.T.C. 


[2009] 4:C.T.C. 


| a a 


183 (FC) Judicial review granted where Minister failed to consider 
gross negligence penalties 

147 (FC) Failure to provide proper and full reasons for discretionary 
decision was denial of procedural fairness 

15 (FCA) Where factor not considered by Minister might have led to 
different “reasonable” decision, application referred back 

101 (FC) eae by decision-maker on incorrect information was suf- 


ficient to cause the decision to be “unreasonable” 


Refusal to disclose redacted material regarding audit tech- 
niques was unreasonable 


1344746 Ontario Inc. 
v. MNR 


[20094 22CT.C. 


1 (FCA) 


Reasonableness of Minister’s decision to be considered on — 
basis of evidence before him at time of impugned decision 


Kerr v. Canada 
(Attorney General) 


Me i Md Ga fal 


208 (FC) 


Lepiarczyk v. Canada 
(Revenue Agency) 


oe A Wa Sey ed 
ita 


117 (FC) 


334156 Alberta Ltd. v. 
MNR 


[2009] 1-C.T.C.-8 (FCA) 


ic rocione v. MNR 


(20097 C1, 


gl 


Nixon v. MNR 


(Z0U08T- Je. Lc. 


265-0F w) 


Judicial review granted where Minister’s decision based on 
factual errors and flawed process 


Issue not whether taxpayer made honest mistake, but whether 
Minister’s decision to refuse relief was reasonable 


. . 7 
New evidence not considered; unreasonableness simpliciter 


no longer appropriate standard of review 


No protection under voluntary disclosure program where re-_ 


| turns for later years filed much later 


LaFramboise v. Cana- 
|da (Revenue Agency) _| 


(20081 S°C Gare) 


Unreasonable for Minister to refuse relief on basis that fail- 


ure to declare income not due to extraordinary circumstances 


Telfer v. Canada 
(Revenue Agency) 


[2008] 2 C:T.C..309 (EG) 


Zins v. Canada 
| (Revenue Agency) 


| [2008] 2/C T.C..84, (RE) 


Minister had not considered all relevant factors in fairness 
application 


Delays caused by waiting for a judgment can be considered 
even when taxpayer knew interest continued to run 


Premature to request fairness relief before decision made by 
Minister 


Family Delaware Dy- 
nasty Trust (Trustee 
of) v. MNR 


Christie Estate v. Can- 


McLeod Estate v. [2008] 2 C.T.C. 10 (FC) Minister’s refusal to consider medical evidence, including at- 
MNR i tempted suicide and eventual suicide, was unreasonable 
Abakhan & Associates 00s? CLC 1eEe) Judicial review appropriate where Minister has refused to as- 
Inc. v. Canada sess or reassess 

(Attorney General) 

2005 Robert Julien (2008) 1,C. TC ..121(RC) Federal Court has jurisdiction where Minister required to per- 


form duty, but application was out of time 


a 
(20087) 1°. Cras rc) 


oe (Attorney General) 
Bozzer v. MNR LAUT See 


125 (ee) 


PPSC Enterprises Ltd. 
v. MNR 


Gjernes v. Canada 
(Revenue Agency) 


(20077 5-C.T-C. 79-(FC) 


[2007] 4 C.T.C. 


TOs (FC) 


es 


Standard of review of discretionary exercise is reasonable- 
ness, not correctness; withstand somewhat probing examina- 
tion 


judicial review was premature 


Final decision not yet rendered by Minister; application for 


KX 


Even if court might have exercised discretion differently, 
Minister’s decision was not unreasonable 


Judicial review granted where guidelines arguably more oner- 
ous than statutory intention 


Style of Cause 
Dobson Estate: v. Can- 


ada (Attorney General) 


Comeau v. Canada _ 
(Customs & Revenue. 
Agency) 


Jenkins v. Canada 
(Revenue Agency) 
McNaught Pontiac 
Buick Cadillac Ltd. y. 
Canada (Customs & 
Revenue Agency) 


Carter-Smith v. Cana- — | [2007] 1 C.T.C. 163 (FC) 
da (Attorney General) | 


Citation 


Cases of Interest 


'(2007] 4:C.T.C. 93: (FC): 


[2007] 4°C.T.C. 34 (FCA) 


| [2007] 3 C.T.C. 104 (RC) 


Summary 


Similarity. of language in court-ordered review; compared 
with original Sere ONATY decision led to order for new re- 
view "1 


Standard of review is reasonableness, not patent unreasona- 
bleness~, 


Payment of taxes and interest are statutory obligations; ex- 
ceptional circumstances required for fairness package 


[2007] 1 C.T.C..179 (FC) 


Young v. Canada (At- 
torney General) 
334156 Alberta Ltd. ‘v. 
MNR~ 


Grote Industries 
Ltd. v. MNR 


[2007] 1 C.T.C. 124 (FC) 


Payment made on time but improperly deposited, then sub- 
jected to penalty, was unreasonable 


Reasonableness requires consideration of all relevant factors, 
including emotional distress Betis: 


Where conscious decision to pay other debts and not taxes, 
fairness package_relief not available. 


[2007] 1 C.T.C. 110 (FC) 


(2007] 1 C.T.C. 85 (FC) 
f 


New arguments and documents not before decision-maker not 
considered in judicial review 


Lund v. Canada 
(Attorney General) 


[2006] 4 C.T.C. 128 (FC) 


Minister has no discretion to accept late-filed elections which 
would open up statute-barred_years 


Re-consideration under fairness package ordered when review 
had not considered errors.made by CRA : 


Palonek v. MNR 


Ross v. Canada 
(Customs & Revenue 
Agency) 


| 
[2006] 3 C.T.C. 274 (FC) 


[2006] 3 C.T.C.'42 (FC) 


Eligibility for voluntary disclosure REP precluded where - 
incomplete disclosure of income 


Exercise of discretion unreasonable where Minister failed to 
give proper consideration to economic circumstances 


Bremer v. Canada 
(Attorney General) 


| [2006] 2 C-T.C. 113 (FC) 


Cole v. MNR 


Babin v. Canada 
(Customs & Revenue 
Agency) 


| [2005] 5 C.T.C. 155 (FC) 


[2005] 4 C.T.C, 1 (FC) 


Karia_v. MNR 


(2005) SH TC 98 CEC) 


Beacock v. Canada 
(Attorney General) 


Lanno v. Canada 
(Customs & Revenue 


[2005] 2 C.T.C. 351 (FC) 


| 


gency) 
Chisholm v. Canada 
(Customs & ‘Revenue 
Agency) 


VR Interactive Corp. 
v. Canada (Customs, & 
Revenue Agency) 


Dorothea Knitting 
Mills Ltd. v. MNR 


» {2005} 2-C.T.C, 279 (FC), 


_would not intervene 


Redetermination ordered where error with respect to facts 


Failure by Minister to advise taxpayer of right to appeal after 
90. days _was consideration for granting relief 


Failure to file returns not beyond control of taxpayet; court ~ 


Decision. not to regard disclosures as pies was unreason- 
able 


Ignoring evidence. and een irrelevant factors.led to 


judicial review and determination of unreasonableness 


[2003 bad See Ete EC oe 


[2005] 2 C.T:C278(FC) 


[2005] 2 C.T.C. 64 (FC) 


Standard of review is a-consideration. which differs from 
grounds for review 


Standard’ of correctness applies where exercise of discretion 
based on incorrect appreciation of governing law 


No interference by court where delegation by Minister to 
official not revoked 


Examination for Discovery 


Style of Cause 


le Citation 


Grenon v, R. 


Morguard Corp. v. R. 


OITA CCC. 239. (FCA) 


OT 3.0 TC. 2219 (TCC) 


Sputek v. R. 


[2011] 2 C.T.C. 219082OC) 


Reliance on rules which had no legislative foundation and 
unclear source led to improper exercise of discretion 


Summary 


Trial judge entitled to refuse order to answer questions, based 
on relevancy and fair reading of issues raised in pleadings 


Taxpayer ordered to produce knowledgeable witness 


Despite low level of relevance threshold, fishing expeditions 
not permitted | 


4145356 Canada’ Ltd. 
vy. R. 


[2011] 1 C.T.C. 2463 (TCC) 


Opinions on domestic law not adiviskible evidence 


XXi 


Style of Cause 


HSBC Bank Canada v. ! 
R . 


Teelucksingh v. R. 


Jolly Farmer Products 
Inc. v. R. 


Loewen v.-R. 


Cases of Interest 


Citation Summary . to of 

[201 1] bC:T.G5,2025 (TCO) a! Taxpayer ordered to produce foreign parent guarantee in con- 
' text of transfer pricing 

[2010] 2009 (TCC) Not necessary for Crown’s representative to have personal 


CoS Gord be, 


(2010 1GCE.C. 
Ute. 


[2009] 3-= EC. 


2306 (TCC) 
BIH ACE) 


Zo SI ATCC)* 


add’! reasons 2009 CarswellNat 85 


[2008] 5 C.T.C. 
[2008] 1 C.T.C. 
[2007] 4 C.T.C. 
[2007] 3 C.T.C. 
[2007] 2 C.T.C. 
[2007] 2 C.T.C. 


[2007)).L C.T.C, 


John McKellar Chari- 
table Foundation. v. 
Canada (Customs & 
Revenue Agency) 


Horn v. R. 


Garcha vy. R. 


[2006] 5.C.T.C. 


[2006]. 9 CrT.C. 


[2006] 5 C.T.C. 


DBRT (LEC) 
PY. 16 OA NOL 
2154 (TCC) 


2A) 


efforts made to obtain desired information by other means 


knowledge of facts and circumstances of assessment 
Threshold of relevance of questions in discovery is low 


Discovery of third parties permitted in RRSP-strip appeal re- 
garding qualification and valuation of investments 


Re-examination allowed where incorrect answer had preclud- 
ed a line of questioning 


Purpose of discovery is not a blind search for facts 


No right to discovery by taxpayer regarding other directors 
assessed for vicarious director’s liability 


Scope of broad discovery narrowed and Minister entitled to 
raise issues of sensitivity in treaty negotiations , 


Third party not compellable for discovery when insufficient 


165 (FCA) 


PHA UK OO) 


_| appeal heard 


Discoveries of shareholders could proceed before corporate 


CRA auditor had provided knowledgeable responses to ques- 
tions; request for another witness denied AI 


OF en GK OO) 
116 (FCA) 


Litigation privilege is narrower than solicitor-client privilege 


CRA to produce witness familiar with how donors to founda- 
tion had been identified 


58 (FCA) 


2449 (TCC) 


Bathurst Machine 
Shop Ltd. v. R. 


Stigen v. R. 


Bathurst Machine 
Shop Ltd. v. R. 


Welford v. R. 


Glaxosmithkline Inc. v. 
R. 


Boast y. R. 


GLP NT Corp. v. R. 


Baxter v. R. 


[2006] SiC. 1.-C. 


2167 (TCC) 


[2006] 4 C.T.C. 
[2006] 2C- TC: 
[2006] 2 C.T.C. 
[2005] 5-C-T-C; 
[2005] 3 C.T.C. 
OS CRE: 


(2003]'1 Cone. 


Pleadings 


Style of Cause 


Citation 


2220 ATCC) 
276 (FCA) 

237 ke TEC) 
2154 (TCC) 


2181 (TCC) 


Third party obligation was to produce un-redacted documents 
relevant to pleadings 


. . Tt 
Minister ordered to produce records relevant to showing that 
matter was essentially penal, not assessment of taxes 


Undertakings given without reserve must be respected. No 
right to require evidence from office no longer employed 


Third party witness could be discovered regarding connecting 
factors between Indian taxpayer’s income and reserve 


Answers ordered even if source of questions may have been 
illegally obtained documents; trial judge could exclude 


Order to produce discovery transcript in another case should 
come from the other court 


Discovery ordered for witnesses in foreign jurisdictions 


Party may examine on documents not in partial disclosure list 
even if other party did not intend to rely on them 


ZT CC) 


2001 (TCC) 


Witness not required to answer where matter was question of 
law or where answer required legal interpretation 


Low relevancy standard; examination must be looked at as a 
whole, not by parsing each question 


Goldman Holdings 
Ltd. v. R. 


Edwards v. R. 


[20f116;C7E-C- 


Ada ble Rie ed SE 


(ZOTs1 te. te. 


2076 (TCC) 


Summary 


Minister not permitted to delete assumption pleaded, where 
assumption was, in fact, made at time of assessment 


2094 (TCC) 


jb Ph mh os, 


20tw Le Lc, 


(ZOTO} 2 °C1-C. 


2275 (TCC) 


2079 (TCC) 


Having reasonable grounds for appeal not the same test as 
determining relative chance of success on appeal 


Appeal brought as tax appeal allowed to be continued as 
| Pension appeal 


High threshold for striking ministerial assumptions 


Appeals struck where facts and income were same as those 
for which taxpayer had previously been convicted 


XXil 


Cases of Interest 


Style of Cause Citation | 

Bibby v. R. [2010] 2 C.T.C. 2001 (TCC) Failure to plead alternative grounds where original basis for 
assessment is wrong, which cannot be remedied 

Domtar Inc. v. Canada | [2009] 6 C.T.C. 61 (FCA) Courts look behind form of action where attempt made to 

oust jurisdiction of another court 


Grimard v. R. ij 


[2009] 6 C.T.C. 7 (FCA) © Court noted that Minister had argued contradictory positions 
within a month, with intention of winning both cases 


[2009] 1 C.T.C.°2432 (TCC) — Amendments granted where Crown suffered no prejudice 


Lougheed v. R. [2009] 1 C.T.C. 2427 (TCC) Entire pleadings struck where remedies not within jurisdic- 
tion of the court 
Mochizuki v. R. [2009] 4 C.T.C. 2058 (TCC) Even if all facts alleged were true, taxpayer could not have 
, succeeded. Action struck 


[2009] 3 C.T.C. 2237 (TCC); © Crown allowed to amend pleadings, except for assumptions 
‘| add’l reasons 2009 CarswellNat 85 made when issuing assessments 


[2008] 2 C.T.C. 2107 (TCC) Pleadings generally not struck where evidentiary questions 
exist and relevance is best determined by trial judge 


HSBC Bank Canada v. | [2007] 5 C.T.C. 2466 (TCC) Allegations regarding years not assessed not struck; possibly 
relevant in considering penalties 


R. 

Stanfield v. R. 12007) 5’ C- Go123-i Ee) Allegations of assumptions, not made at time of assessment, 
were struck 

[2007] 5 C.T.C. 2067 (TCC) Action struck due to frivolous.and vexatious pleadings and 


matters outside jurisdiction of court 


Walsh v. R. [2007] 4:C.T.C. 73: (FCA) Minister entitled to raise new alternative arguments outside 
; limitation period where tax not increased and no new facts 


Interior Savings Credit | [2007] 4 C.T.C.55 (FCA) No appeal exists for determination of preferred rate amount 
Union v. R. where tax payable not in issue 


Anchor Pointe Energy [2007] 4 C.T.C. 5 (FCA) Minister can plead assumptions made at different times in 
Ltd. v. R. assessment process, including reassessments and confirma- | 
tions 


Comparelli v. R. [2007] 4:C.T.C: 2271 (TCC) Amendments allowed to raise defences available to vicarious- 
ly liable taxpayer, but not available to principal tax debtor 

Ritonja v.R. [2006] 5 C.T.C. 2158 (TCC) Last minute amendment by Minister to add new argument 
refused where self-represented taxpayer 


Robertson v..R. [2006] 3 C.T.C. 2022 (TCC) Action not. struck where evidence of First, Nations treaty 
rights might support taxpayer’s position 
Globtek Inc. v. R. [2006] 1 C.T.C. 2165 (TCC) Pleadings to include only material facts, not irrelevant facts 


and reasons for certain actions 


Status-One Investments | {2005] 3 C.T.C. 2301 (TCC) Portions of Minister’s Reply struck as unnecessary and likely 
Inc. v. Roo prejudicial . 


Tax Treaties 


Summary 


No relief under Swiss treaty where, no tax on same income in 
both jurisdictions 


Style of Cause Citation 
Studer v. R. [2011] 6 C.T.C. 2224 (TCC) ” 


Alberta Printed [2011] 5 C.T.C. 
Circuits Ltd. v. R. 


Saipem UK Ltd. v. R. 


2001 (TCC) Treaty limitation period did not override domestic limitation 


period; income had not been subjected to Barbados taxes 


[2011] 2 C.T.C. 2341 (TCC) No discrimination on basis of nationality under Canada-U.K. 
Treaty where refusal to allow losses that would have been 


deductible under subsec. 88(1) 


Taxpayer unable to show comprehensive liability imposed by 
Russia to engage tie-breaker rule re residence 


Denisov v. R. P0107 6 C.-T C2323 (TCC) 


[2010] 6 C.T.C. 2151 (TCC) Treaty limitation period did not apply where taxpayer not 


entitled_to treaty benefits 


Sundog Distribution 
Ltd.v. R. 


Lingle v. R. 


Determination of habitual abode (a tie-breaker rule which 
factors in frequency of visits) is mixed question of fact and 
law . 


[2010] 5 C.T.C. 162 (FCA) 


[2010] 5 C.T.C. 2426 (TCC) Limited liability corporation entitled to benefit of treaty pro- 


visions, by virtue of full taxation of its income in the U.S. 


TD Securities (USA) 
LLC v: R. 


RCI Trust (Trustee of) 
v. MNR 


[2010] 3 C.T.C. 24 (FCA) Possible treaty exemption does not extinguish requirement to 


obtain s. 116 certificates 


a) 


XXIil 


Style of Cause 


Citation 


Lingle v. R. 


[2010].1.C.T.C. 


Cases of Interest 


Summary 


2443 (TCC) 


Frequency of visits a factor in pouvicenne “habitual ahedeha 
for tie-breaker residence determination 


American Income Life 
Insurance Co. v. R. 


[2009] 2.C.T.C. 


Knights of Columbus 


[2009]. 1 C.T.C. 


CanWest MediaWorks 
TCs R. 


[2008] 2 C.T.C. 


[2008] 2 C.T.C. 


Gulf Offshore N.S. Ltd. 
v. R. 


0081 L Calc. 


2114 (TCC) 


2163 (TCC) 


No permanent establishment where no fixed place of business 
and only agents of independent status 

No “insurance” clause in Canada-U.S. treaty contemplated 
possibility of no Canadian tax on insurance of Canadian risks 


172, (FCA) 


Barbados limitation periods applied to all types of income... 


other than FAPI 


2097 (TCC) 
85 (FCA) 


Garcia v. R. 


[2008] 1 C.T.C. 


2215 (TCC) 


Foreign tax credit based on net taxes paid to foreign country 


Treaty language expanded to result in permanent establish- 
ment; words to be given ordinary meaning 


Bonus “earned” in U.S. received when taxpayer resident in 
Canada was taxable in Canada in year of receipt 


Donnelly v. R. 


200 7}.5.C, LC. 


Fpl ALCC) 


= 


Salt v. R. 


PANU TR OR WOR 


Statutory Construction 


Style of Cause 


3850625 Canada Inc. 
v. R. 


Citation 


ADI) (LCC) 


Deduction under U.S. treaty applied only to social. security 
benefits, not private pension receipts 


Tie-breaker rule in Australian treaty for residence was wheth- 
er home in Canada was available to taxpayer 


Summary 


[2010] 4 C.T.C. 


ZH IETEC) 


profits of mining company 


Refund interest included in computation of gross resource 


Imperial Oil v. New 
Brunswick (Min. of Fi- 
nance) 


Wha hl a Sol Sh Si 


245 (NB CA) 


Exceptions may be expressed broadly or narrowly; courts not 
to be called on to narrow broadly expressed exemptions 


BBM Canada v. MNR 


[2009] 1 C.T.C. 


2117 (TCC) 


No statutory requirement that non-profit corporations must be 
organized for public good as opposed to private good 


Prévost Car Inc. v. R. [2008] 5 C.T.C. 2306 (TCC) Principles of beneficial ownership under civil and common 
law considered; relationship between company and sharehold- 
er did not make corporation a mere conduit 
Cascades Inc. v. R. [2008] 5 C.T.C. 2153 (TCC) Actual words used in statute to be considered for purposes ‘of 
taxpayer reliance and certainty 
McLarty v. R. {2008] 4.C.T.C. 221 (SCC) Court not a protector of government revenue; decides only 
whether Minister right or wrong when choosing basis on 
|_ which to assess 
General Motors of {2008] 4 C.T.C. 79 (FCA) Extrinsic evidence inadmissible where it sheds no light on 
Canada Ltd. v. R. ' surrounding circumstances, leading to better understanding 
Marchessault v. R. [2008] 3 C.T.C. 319 (FCA) Importation of definitions from other statutes did not come 
with whole statutory scheme and did not affect tax interpreta- 
tion 
Onus/Burden of Proof 
Style of Cause Citation | Summary 
Kozar vy. R. 2010, 6 CTC 21 CrCcy Taxpayer proceeds first even when assessment may have _. 
been issued beyond limitation period A? 
Northland Properties [2010] 4 C.T.C. 167 (BC CA) Demolition of assumptions does not require higher erin 
Corp. v. British Co- than civil balance of probabilities 
lumbia wii": 
Kossow v. R. 1200913, CTC. 227. (FCA) Decision on shifting of burden. of proof best left to trial 
| judge : 
= v. R. [2008]. 3 C’T.C,. 2451: (TCC) Minister must have evidence to support new ground for as- _ | 
sessment, which must meet best evidence standards 
Blackwell v. R. [2008] 1 C.T.C. 2388 (TCC) Onus on Crown where 17-year delay since fraud occurred _ 
and basis of assessment changed 
Anchor Pointe Energy [2007] 4 C.T.C. 5 (FCA) Taxpayer generally retains onus even where assumptions 
Ltd. v. R. made subsequent to original assessment ' 
Massicotte v. R. [2006] 5 C.T.C. 2143 (TCC) Onus shifted to Minister to show who conferred benefit when | 
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amended pleadings showed person other than in assessment. | 


Charter Cases 


Style of Cause 
Doshi v. R. 


Decristoforo, R.-v. 


Citation 


[2012 eb: 


(20:41-4+-6-C-1-.G- 


2199 (TCC) 


116 (Ont SCJ) 


He, R. v. 


Hotte v. R. 


'Chiasson v. R. 


"¢ 


Li20114.4.042-c 
(20rty 1 Ere. 


[2010] 6 C.T.C. 


4TLBE SOS 


Cases ‘of Interest 


Summary | 


General unwillingness to strike pleadings raising Charter is- : 
sues where no abuse of process 


Stay appropriate where delays too long and Crown changed 
basis for prosecution 


Taking and copying records in course of non-audit was war- 
rantless seizure and evidence was inadmissible 


2360 (TCC) 


2097 (TCC) 


Policy decision benefitting taxpayers over 65 did not 
prejudice those under 65 


Vosters v. Canada 
(Attorney General) 


Tennina v. MNR 


[2010] 3.C.T.c, 


[2010] 1 C.T.C. 


{2010] 1.C.7.¢. 


173 (FCA) 


201 (FC) 


105 (NB.CA).. 


No Charter violation where statutory distinction based on oc- | 
cupation 


No Charter violation in requirement of recording drugs by 
pharmacist in order to claim medical expense credit 


‘Hanif’s International 


Foods Ltd.,° Riv. \~ 


[2008] 5.C.T.C. 


249. (Alta PC) 


Deliberate governmental policy considerations not the same 
as discrimination 


Religious opposition to abortion does not relieve taxpayer 
from obligation to pay taxes 


Crown cannot receive and use income tax returns for sen- 
tencing purposes for regulatory offences 


) Chevalier v. R. 


Wetzel v. R. 


Atlantic Technologist 
Lid.yR: Yexy sar 


Weinstein & Gavino 
Fabrique et Bar a 
pates compagnie Itée 
vi. Québec (Dep. Min. . 
of Revenue) 


[2008] 4 C.T.C. 
[2008] 4 C.T.C. 


[2008] 3'C:T.C: 


[2008] 2 C.T.C. 


53 (NL PC) 


2009 (TCC) 


335 (Que'SC) 


Delays, attributable to Crown, accused and court, of just over 
| two years did not violate accused’s Charter rights 


Statutory scheme for deduction of medical expenses does not 
violate taxpayers’ Charter rights 


Audit programs to photograph restaurant receipts did not 
breach Charter rights regarding seizure of documents 


415 (Ont CA) 


No costs for Charter violations where issue not raised prior 


[2008]'2 C.T-.C. 


2062 (TCC) 


to acquittal and:Crown given no opportunity to call evidence 
Age limit in tuition credit provisions did not’contravene 


[2006] 3 C.T.C. 


Elcich v. R. ' 


Angba v. R. 


Campbell v._R. 


Craib v. R. 


‘Provincial Statutes 


[2006] 3°C.T.C. 


[2006] 2 C.T-C. 
[2005] 4 C.T.C. 


i974. Yok lk ae Ok 


128+FEA)— 


2478 (TCC) 


Charter | 


No Charter discrimination established; action was really 
based an administrative bad faith, not taxpayer’s status ‘as 


| Indian 


Provisions regarding non-deductibility of child support’ pay- 
|_ments do not contravene s. 15 of Charter 


2305 (TCC) 


Child tax credit provisions do not contravene Charter 


Ce 


2020 (TCC) 


Style of Cause 


Citation 


R.K-W- Industries Ltd. 
v. Ontario (Min. of Fi- 
nance) 


Teck Cominco Metals 
Ltd. v. British Colum- 
ibia 


[2011] 6 C.T.C. 


[2OTPP S'S. PC) 


Millennium Southeast 
False Creek Properties 
Ltd. v.:British;Colum- 
bia 

Algoma-Talisman Min- 
erals Ltd. v.. Ontario 


(Min. of Northern 
Development & Mines) 


[2011] 4 C.T.C. 


AU A Pk G8 al 


153 (Ont SCJ) 


269 (BC SC) 


No Charter violation arises from requirement to pay tax on 
calendar year basis, as opposed to academic year 


No Charter violation re.child care, but damages awarded for 
discrimination on basis of sex é 


Summary 


Valid appeal under Retail Sales Tax Act (Ontario) conditional 
on service of action within specified delay 


198 (BC CA) 


91 (Ont CA) 


XXV 


Real transaction, for B.C. Social Service Tax, was service of 
gas separation, not sale of air, which no one owns 


Court not willing to rule on B.C. Property Transfer Tax Act 
prior to transaction and possible application of tax 


Statutory definition of “mineral rights” prevailed over terms. 
used in industry 


Style of Cause 


Citation 


Cases of Interest 


Summary 


Pacific Abrasives & 
Supply Inc. v. British 
Columbia 


Murphy v. R. 


Terasen Gas Inc. v. 
British Columbia 


[2011] 1 C.T.C. 138 (BC CA). 


Slag fell within statutory definition of “mineral” 


[2010] 6 Sats Soe 30S as @ 8 er) 


Acupuncturist was medical practitioner under Ontario statute 


[2010] 5 C.T.C. 134 (BC CA) 


True nature of transaction determined, despite being motivat- 
ed by tax considerations 


Zimmer of Canada 
Ltd. v. British 
Columbia 


| Brick Protection Corp. 
v. Alberta (Provincial 
Treasurer) 

661881 BC Ltd. v. 
British Columbia 


—— 


[2010] 3 C.T.C. 114 (BC CA) 


Installation equipment not within definition of “artificial 
limbs and orthopaedic appliances” 


[2010] 3 C.T.C. 30 (Alta QB) 


Protection plans for defective parts were not “insurance” 


(ZoTOT CT Cr ZZebC sc) 


Sales tax on rented gym equipment was direct tax, intended 
to fall on gym operator, even though likely recovered from 
users 


[Pétromont & Co. 
Partnership v. Ontario 
(Min. of Finance) 


[2008] 4 C.T.C. 108 (Ont SCJ) 


Lessee deemed to be purchaser of railway cars and subject to 
Ontario Retail Sales Tax Act in respect of use in Ontario 


Imperial Oil v. New 
Brunswick (Min. of 
Finance) 


}- 


[2008] 2 C.T.C. 354 (NB QB) 


Taxpayer not “consumer” of lost fuel or fuel acquired for 
resale under N.B. Gasoline and Motive Fuel Tax Act 


Sun Microsystems of 
Canada Inc. v. Ontar- 
io (Min. of Finance) 


[2008] 2 C.T.C. 195 (Ont SCJ) 


Procter & Gamble Inc. 
v. Ontario (Min. of 
Finance) 


[2008] 2 C.T.C. 187 (Ont CA) 


Replacement of warrantied parts was use by taxpayer, not 
customer, for Ontario Retail Sales Tax Act. Tax not an indi- 
rect tax 


Returnable pallets not subject to Ontario Retail Sales Tax Act 
since palletized good were exempt 


FCMI Financial Corp. 
v. Ontario (Min. of 
Finance) 


Terasen Gas 
(Vancouver Island) 
Inc. v. British 


[2008] 1 C.T.C. 311 (Ont SCJ) 


Inclusion of partnership capital in computation of world paid- 
up capital could be at corporate or partnership year-end 


[2007] 1 C.T.C. 299: (BC SC) 


Asset which generates no return and cannot be sold has no 
value as capital for B.C. capital tax 


Nova Scotia Power 
IOs Whadke 


rane 


[2006] 5 C.T.C. 266 (SCC) 


Status as Crown corporation could be established by statute 
or de jure control of the corporation 


Teck Corp. v. British 
Columbia 


[2005] 1 C.T.C. 110 (BC CA) 


Extra-provincial mining taxes are not royalties, but non-de- 
ductible income taxes (B.C. Income Tax Act) 


Marwaha vy. R. 


[2005] 1 C.T.C, 2613 (TCC) 


Tax Court has no jurisdiction to deal with Ontario property 
tax credits 


Words and Phrases 


Test of “all reasonable care” is flexible, depending on knowl- 


Style of Cause Citation Summary 

Zaki v. R. POUM ZC T:.er2488s(EC) Notes of assessor made in course of audit not “business 
records” 

Newby v. MNR [2010] 6 C.T.C. 103 (NL TD) 
edge and surrounding circumstances 

Zen, MNR v. [2010] 6 C.T.C. 28 (FCA) 


“Mutatis mutandis” extended to mean “with any modification 
that the circumstances require” 


Coast Capital Savings 
Credit Union v. British 
Columbia 


[2010] 5 C.T.C. 41 (BC CA); aff'd [2011] 


3 C.T.C. 32 (BC CA) 


“Equity shares” may be non-equity shares 


Heron Bay Investments 
Ltd. v. R. 


[2010] 4 C.T.C..2260 (TCC) 


Non-recourse loan not made in “ordinary course” of money- 
lending business 


Procter & Gamble Inc. 
v. Ontario (Min. of 
Finance) 


[2010] 4 C.T.C. 26 (Ont CA) 


“Returnable container” included wooden shipping pallet 


Bozzer v. MNR 


[2010] 3: C.T.C. 1378) 


“Taxation year” is fiscal period in respect of which a particu- 
lar tax return is filed 
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Cases of Interest 


Citation Summary 


[2010] 3 C.T.C. 125 (Man QB) “Property” of bankrupt includes right to receive disability tax 
credits 

[2010] 3 C.T.C. 2286 (TCC) “Near” is a relative and flexible term, depending on the cir- 
cumstances 

[2010].1-C.T.C. 2217 (TCC) “Income from” not extended to “attributable to”, “originat- 
ing”, or “derived” 

[2009] 4 C.T.C. 324 (BC SC) “Orthopaedic appliances” do not include the equipment and 

) instruments required to install them 


-[2009] 4.C.T.C. 150. (BC SC) “Slag” was not a “mineral,” being neither ore nor a natural 
substance 


oe of Cause 


Potter ( Trustee of) v. 
Potter 


Humphreys v. R. 


Granaas v. R. 


Zimmer of Canada 
Ltd. v. British 
Columbia 

Pacific Abrasives & 
Supply Inc. v.< British 
Columbia 


Couture v. R. 


| Ostrowski, R. v. 


[2009] 2 C.T.C. 80 (FCA) 
[2008] 5 C.T.C. 285 (Ont SCJ) 


“Authorized” not, the same as. “permitted” 


“Audit” and “investigation” misconstrued; new trial ordered 


Rectification 


Style of Cause Citation | 


S & D International [2011] 4-C.T.C. 177 (Alta QB) Full recission not granted, but equitable rectification and par- 
Group Inc. v. Canada . tial recission allowed to put parties into intended position 
(Attorney General) 


Fraser Valley [2010] 2 C.T.C. 172 (BC CA) Minister had no right to appeal rectification decision where » 
Refrigeration, Re not a party to the action, having made submissions only 


Stone’s Jewellery Ltd. [2010] 2 C.T.C. 139 (Alta’QB) Rectification not correct remedy when contract was void ab 
v. Arora initio since rollover not applicable to non-capital property 


Donato v. R. [2010] 1 C.T.C. 2356 (TCC) Donations of cartoons made by taxpayer’s wife rectified to 

) be donations by taxpayer 

Fraser Valley [2009] 6 C.T.C. 73 (BC SC) Rectification of documents granted where “inconsistent with 
Refrigeration, Re _| the expressed and agreed ‘tax intent of parties” 

Winclare Management | [2009] 5 C.T.C. 278 (Ont SCJ) Taxpayer could not make retroactive adjustment:to: what hap- 
Services Ltd. v. Cana- pened, but application for rectification not opposed 

da (Attorney General) : 

Di Battista v. 874687 — [2006] 5. C.T.C.. 152 (Ont. SCJ) Rectification granted where transaction improperly expressed 
Ontario Inc. ; in writing, frustrating true agreement between parties 
Columbia North Realty | [2006] 2 C.T.C. 158 (NS SC) Courts may order that notice of any application for rectifica- 
Co., Re tion be given to the Minister where tax liability may be af- 


fected 


Professional Negligence 


Style of Cause Citation 


Lemberg v., Perris [2010] 6.C.T.C. 116 (Ont SCJ) Fiduciary duty of accountant regarding art scheme led to res- 
titution, including secret commission and increase in taxes 


Paterson v.. Canada [2010] 6 C.T.C. 94 (FC) Privilege of filing ‘electronic returns revoked due to conduct 
in scheme of fraudulent donation receipts 

Big Bad Voodoo [2010],4.C.T.C., 2103 (TEC). Delays to appeal extended where accountant had hidden CRA 

Daddy v. R. correspondence from client 


3464920 Canada.Inc. [2010] 1 C.T.C..128 (BC.S@) Adviser required to disgorge profits where breach of duty to 
v. Strother previous client 


Oberoi v. R. [2006] 4 C.T.C. 2316 (TCC) No coercion by lawyer re client on obtaining mandate to 
settle and lawyer acted within terms of mandate granted 


Alexandre. v. R. [2005] 4.C.T.C..2001, (TCC) Taxpayer’s accountant incorrectly calculated delays for filing; 
no extension granted, negligence not sufficient ground 


XXVii 


Cases of Interest 


Indian Act — . 
Style of Cause Citation S ? Summary wii — 
Mclvor vy. R. {2010]-4-C.T.C,.2116-€FEE) “Connecting factors” is appropriate analysis for determining 

tt Dine situs of income UN 
Roberts v. R. [2010]-3-G.T,.C2184-CECE)-— Commercial fishing income, where boat, fishing activities 

iB Or | and customers were off the reserve, was not situated on a 
Res sas lic ta reserve 
Robertson v. R. [2009] 5 C.T.C. 2362 (TCC) » Adjournment denied where need for expert in aboriginal 
| } Dow claims and treaties had been obvious for years 
Boubard v. R. [2009]-2-C.T.€-77-GGA) Income from employment at mill on reserve land surrendered 
ii to build mill sufficiently connected with reserve 

Joe, R. v. [2008] 4 C.T.C. 176 (BC SC) B.C. Tobacco Tax Act not unconstitutional or inoperative re- 


Hester v. Canada 


[12008 3.COLG: 


44 (Ont SCJ). 


garding status Indians om 
Non-justiciable claims regarding general liability for taxes — 
were struck 


oa Guiding and 
Outfitting Ltd., R. v. 


[2008] 2 C.T.C. 


218 (Sask PC) 


Aboriginal persons required to file income tax returns, 
whether tax payable is a later determination 


Horn v. R. 


Wyse v. MNR 


Horn vy. R. 


Acadia Band v. MNR 


[2008] 1 C.T.C. 
[2007].4 C.T.C. 


[2007] .2,C.T:G, 


140 (FC) 


125 (FC) 


“Connecting factors” analysis,and development. Application 
of s. 87 of Indian Act does not violate Charter 


Fairness package did not apply to require new assessments - 
giving effect to new jurisprudence beyond limitation period 


191 (FC) 


Statutory provisions requiring collection of GST/HST from 
non-Indians did not infringe aboriginal rights 


[2007]. 1, C.T.C. 


pee v. R. 


[2005]: 2,.C.T.C. 


116 (FC) . 


248 (FCA) 


Administration and Enforcement 


Experience of intervenor regarding liability to tax could help, 
but no new facts were to be presented, only argument 


Connecting factors analysis regarding income has replaced 
former application of conflict of laws approach 


[ Style of Cause 


Citation 


Summary 


Brunet v. Canada [2001S Gal-€. 162; (BC) Litigants who ignore court orders risk having actions dis- 
(Revenue Agency) missed 

Brace v. R. [2011] 4°C.T.C. 108 (FCA) No fair trial where Crown failed to produce witness it had 

led court to believe would be called 
Lacroix v. R. (2011) 3 C.1.C 105 (FCA) Minister not required to prove source of income under net 
worth assessment 
McIntosh v. R. PAU Ue Gail Cx AH oe (Ee) Jurisdiction of Tax Court does not extend to deductions at 
e i} source 
General Electric [2011] 2 C.T.C. 99 (FCA) Crown not permitted to introduce new evidence on appeal 
Capital Inc., R. v. 
Huppe v. R. [2011] 2. C.T.C. 2416 (TCC) Although court could not enforce settlement agreement, it 
Vase, uf could dispose of appeal in accordance with such agreement 
Govender v. R. (2011] 2 aid 2144 (TCC) Extension of delays refused when intention was not to con- 
test assessment, but to raise entirely different issue 

Browning v. R. ~{2011]'2 C.T.C: 2010 (TCC) Assessment for failure to remit invalid when issued after un- 
b= | derlying debt had expired 

Leroux v. Canada [2011] 1 C.T.C. 104 (BC SC) Damages claim re conduct of Minister’s officials not collater- 
(Revenue Agency) ~ al attack on assessment 

Robarts, MNR vy. © {O(2011) 12-C.T:E.47 (FC) Incomplete disclosure by Crown led to cancellation of jeop-' 

cK . ardy order 

| Forrester v. R. [2011] 1 C:T.C. 2487 (TCC) Collection matters not within jurisdiction of Tax Court 


Burkes v. Canada 
pisevends Agency) 


na [2010] 6 C.TC. 


295 (Ont SCJ) 


Provincial superior court could not enjoin CRA from collec- 
tion of tax assessed 


Canada (Attorney 
General) 


783783 Alberta Ltd. v. | [2010] 6 C.T.C. 


194 (Alta CA) 


No private duty of care in administration of statute which 
would lead to tort recourse by individual taxpayers 


Kaur v. R. 


[2010] 6 C.T.C. 


174 (FC) 


Federal Court has jurisdiction to determine matters of provin- 
cial law relating to enforcement of its judgments 


XXViil 


Style of Cause Citation 


HSBC Bank Canada v. 
410086, Alberta Ltd. 


I. Waxman & Sons 
Ltd., Re 


Chabot, MNR vy. 


[2010] 6 C.T.C. 
[2010] 6 C.T.C. 


[2010] 5 C.T.C. 


65 (Alta Master): 


50 (Ont CA) » 


93 (FC) 


Cases of Interest 


| Court official not bound to respect Minister’s requirement to" 
pay; not personally liable to pay, tax debt 
Attack by trustee against jeopardy order was collateral aivick 


on assessment 


“Jeopardy” in retention orders relates not to delay, but to tax 
debt itself 


Gordon y. MNR 


Kristensen v.-R. 


DeMarchi v. R. 


International Pentecos- 
tal Ministry Fellowship 
of Toronto (IPM) v. 
MNR 


Goodfellow v. R. 


Kocsis, MNR v. [2010] 2 C.T.C, 


[2010].5..C.T.C, 


[2010] 5. C.T.C. 


[2010]. 4 CTC. 


[2010] 4 C.T.C. 


[2010] 3 C.T.C. 


15 (Sask QB) 


2315 (TCC) 


81 (FCA) 


21.(FCA). 


164 (FCA) 


179 (FCA) 


Forum for consequential assessments is Federal Court, not 
provincial superior court 


Taxpayer could not challenge specific amounts of income 
and expense on which he was convicted; could challenge 
others 


Non-compliance with Court mises re record was fatal to 
appeal 


Revocation of charitable status is intra vires the federal gov- 
ermment 


Res judicata applies to all issues (raised or not) arising from 
same facts between same parties 


Contempt of court where Order and knowledge of it existed 
and knowing failure to comply 


I. Waxman & Sons ZOLO TSE CAC: 
Ltd., Re 


Skalbania v. R. [2010] { E:T-€. 


Bary Vie 2010] 1 C.T-€: 


Dingman v. MNR 


[2009] 6 C.T.C. 


259 (Ont SCJ) 


Jeopardy order is restoration of right to collect taxes; collec- 
tion is complete when requirement to pay is issued and acted 
upon 


2509 (TCC) Purpose of sending assessments is not to inform taxpayer, but 
to end Minister’s process of assessment 

2189 (TCC) Taxpayer in derivative action not to be prejudiced by failure - 
of corporate taxpayer to object to underlying assessments 

799° (FE) No legal duty for Minister to warn that requirements to pay 


783783 Alberta Ltd. v. 
Canada (Attorney 
General) 


[2009] 4 C.T.C. 


F (2009) 4CTC 


216 (Alta QB) 


may be issued for outstanding tax debt 
If Tax Court unable to determine third party liability, possi- . 


a ble recourse to provincial superior courts 


Taxpayer was aware of accumulating interest during period 
for test-case to-be argued; refusal of relief not unreasonable 


Judgment is “pronounced” and entered in court record the 
day it was signed, absent contrary- evidence 


Jurisdiction of Tax Court does not extend to manner in 
which- Minister administers the Act 


Location of server not determinative when electronically re- 
corded information easily accessible in Canada 


Telfer v. Canada 123 (FCA) 
(Revenue Agency) 

Canada Trustco [2009] 4 C.T-C. 27 (FCA) 
Mortgage Co. v. R. . 
Emcon Services Inc. v. | [2009] 3 C.T.C. 2121 (TCC) 
R. 

eBay Canada Ltd. v. [2009] 2°C.T-C. 141 (FCA) 
MNR hae 
Chrysler Canada Inc. [2008] 5 C.T.C. 174 (FC) 

v.. Canada 
Redeemer Foundation © | [2008] 5 C.T.C. 135 (SCC) 
v. MNR = 

Soneil International [2008] 5 C.T.C. 2699 (TCC) 
Ltd. v. R. 

Sentinel Hill [2008] 5'C.T.C. 2690 (TCC) 
Productions (1999) 

Corp. v. Rixs) TL 
Landmark Auto Sales [2008] 5 C.T.C. 2651 (TCC) 
Ltd. v. R. 

Golden v. R. [2008] 5 C.T.C. 2440 (TCE) 


R. 
Highway Customs [2008] 4 C.T.C. 
Warehouse Ltd. v. R. 


2293 1 CCY 


Focus of action in Federal Court was not correctness of as- 
sessment, but conduct of the Ministerin changing basis 


Registered charity required to maintain list of donors, which 
CRA was entitled to examine 


Corporate officer who was not a lawyer allowed to represent 
| corporation 


Minister’s assertion that advance rulings not binding should 
be decided by trial. judge 


No provision to allow Minister to transfer credit balances to 
another year once refund period had expired ® 


Taxpayer could not challenge income found to haye existed 
in the course of.criminal proceedings 


Court not willing to determine far-reaching legal principle by 
way of a motion to determine a question of law 


2288 (TCC) 


2163 (TCC) 


Province granted intervenor status for purposes of argument 
only in logging tax appeal 


Court has no power to amend judgment which expressed ex- 
actly what court had intended 
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Cases of Interest 


Summary 
Tax Court has no jurisdiction to determine Ontario tax. credits 
Balance between right to be heard, abuse of process and re- 
litigation considered 
Eligibility for voluntary disclosure program established when | 
disclosures not the result of a tax audit . 
Discretion to waive interest rests with Minister, not court 


Timely e-filed return, bounced back due to name error and 
re-filed after deadline, not subject to late-filing penalty 


Style of Cause Citation 


[2008] 3 C.T.C. 2081 (TCC) 


Meera Re 108 [2008] 2 C.T.C. 318 (FCA) 


Wong v. R. 


[2007] 4 C.T.C. 116 (FC) 


(2007), 3 -C.T.C. 2329 (TCO) 
[2007] 2 C.T.C. 2020 (TCC) 


Murgesco v. R. 


Bateman v. R. 


Sandia Mountain [2007] 1 C.T.C. 2278 (TCC) No pre-trial examination of expert witnesses without permis- 

Holdings Inc. v. R. sion of court in exceptional circumstances 

MacLeod vy. R. [2006] 5 C.T.C. 2549 (TCC) Appeal struck; no reasonable basis for remedies grantable by 

, court, merely a litany of complaints about tax officials 

MacLeod v. R. [2006] 5 C.T.C. 2545 (TCC) No appeal from nil assessments; no credits or other relevant 
amounts affected 

Lanno vy. Canada [2006] 5 C.T.C. 74 (FCA) Recourse against fairness provision ordered by FCA is to FC, 

(Customs & Revenue not directly to FCA 

Agency) | 

Garber v. R. [2006] 4 C.T.C. 135 (FCA) No abuse of court’s process when Min. of Justice repudiated 
settlement made by MNR = 

Reddy, MNR v. [2006] 3 C.T.C. 17 (FC) Solicitor-client privilege requires communication between cli- 
ent and solicitor, not merely actions (receipt or payment of 

funds) 

MIL (Investments) S.A. | [2006] 3 C.T.C. 2509 (TCC) Privilege not waived re tax planning where limited disclosure 

v. R. related to certain formalities and not plan itself 

Bujnowski v. R. [2006] 2 C.T.C. 237 (FCA) Court retains jurisdiction after rendering judgment to correct 
incidental errors or slip-ups 

Tomas v. R. [2006] 2 C.T.C. 2468 (TCC) Court cannot correct judgment or reasons unless motion 
made within 30 days 

Strong v. R. (2000) 20 Li. ecxoa tle) Tax Court has no jurisdiction to deal with collection matters 

Singh Lyn Ragonetti [2006] 1 C.T-C. 113 (FC) No solicitor-client privilege if advice not sought and docu- 

Bindal LLP, MNR v. ments in possession of lawyer merely descriptive of what 
happened 

Tall v. R. [2006] 1 C.T.C. 2300 (TCC) Intervenor status denied on basis of delay and fact that inter- 
venor would not be affected by judgment 

Wilson v. Revenue [2005 > ee 21) Action dismissed due to taxpayer’s flagrant disregard of court 

Canada rules and previous court orders 

Redeemer Foundation [2005] 3 ,C.T.C. 106: (FC) Interlocutory injunctions are rare and exceptional remedies 

v. MNR 

Swiftsure Taxi Co., Re | [2005] 2 C.T.C. 347 (FCA) FC retains inherent supervisory jurisdiction of a superior 
court and can fill statutory gaps 

GlaxoSmithKline Inc. [2005] 2 C.T.C..2480 (TCC) Public access to documents in file restricted in interest of 

v. R. / settlement and agreement by parties to keep confidential 

Main Rehabilitation 2005 Tt Ce 217 ee ml) Only issue on tax appeal is correctness of assessment, not 

CO Vode: process or conduct of Minister 

Breslaw v. R. [2005] 1 C.T.C.. 75 (FCA) Failure to render judgment within delay for informal proceed- 
ings does not result in loss of jurisdiction 

Armstrong v. MNR 20051 Fe PG Jere) Mandamus application raised same issues as in TCC and was 

= res judicata 

Paradis v. R. 12005] Ieee Cs 229675 CS) TCC has no jurisdiction to deal with refunds of taxes 

Sentencing Considerations 

Style of Cause Citation Summary 

Skjonsby, R. v. [2012] 1 C.T.C. 222 (Sask QB) Writ of committal ordered where no excuse for failure to pay 
fines 

Besler, R. v. [2012] -1-C.T.C.-75-(Sask-PC) Breach of trust tends to attract custodial sentences 

[2011] 6 C.T.C. 111 (Ont CJ) Habitual tax offender given fine; jail time, despite aggravat- 


Klundert, R. v. 


ing conduct, not appropriate 


XXX 


Cases of Interest 


Citation 


Style of Cause 
Global Enviro Inc., [2011] 3 C.T.C. 116 (Alta QB) Fine of 70% of SR&ED improperly claimed was at low end 


of range and not excessive 


R. v. 

Viccars, R. v. [2011] 1 C.T.C. 176 (Alta PC) Fine and custodial sentence for lawyer who designed tax de- 
duction fraud scheme 

Crischuk, R. v. [2011] 1 C.T.C. 149 (BC SC) Custodial sentence for tax advisor who counselled clients to 
claim expenses equal to income 


[2011] 1 C.T.C. 86 (BC SC) Incarceration always last resort in sentencing 
[2010] 6 C.T.C. 303 (Alta QB) 


Lindsay, R. v. [2010] 5 C.T.C. 174 (BC SC) 
Leo-Mensah, R. v. [2010] 3 C.T.C. 299 (Ont CA) 
Alberta Hot Oil [2009] 4 C.T.C. 38 (Alta QB) 
Services Ltd., R. v. 


[2009] 1 C.T.C. 246 (BC CA) 


DiGiuseppe, R. v. 


Term of imprisonment to be served in community; probation 
was not sufficient sentence 


Custodial sentence appropriate where prolonged and deliber- 
ate non-compliance, using “natural person” ploy 


Aggravating factor of fraud exceeding $1 million considered 
when increasing period of incarceration 


Planned and deliberate nature of offences and continuing per- 
petration considered in fixing sentence 


9-year sentence and $5 million restitution on “high side” but 
not disturbed for kingpin in systematic fraud under STRC 
system 


(2008] 5 C.T.C. 3 (Ont CJ) 6-year sentence and fine of $2 million appropriate, given se- 


riousness of fraud and prospect of deterrence 


Kitty’s Beauty Studio [2008] 4 C.T.C. 
Ltd., R. v. 


Kerby, MNR v. (2008) 38G. TC: 
Middleton, MNR v. (20081 ZC. 


46 (BC PC) Absence of previous conviction not a mitigating circumstance 


361 (FC) 
81 (FC) 


Fine for contempt of court not to be merely token amount 


Committal warrant ordered where accused refused to comply 
with orders arising from contempt of court 


Conditional sentence of 15 months and fine were intended to 
have deterrent effect 


Turnnir, R. v. [2007] 3 C.T.C. 255 (BC PC) 


Camplin, MNR v. [2007] 2 C.T.C. 205, CFC) “Natural person” defence not accepted; individual was in 
contempt of court; fines imposed, with jail sentence if not 
paid 

Hanna, Re [2005] 4 C.T.C. 165 (BC PC) Courts reluctant to impose jail sentences for tax evasion, oth- 


er than in default of payment of fines 


XXXi 


2 


2 


7 aes: aniuniinos bre esansie. to unas 
, Mini a Ssonshise) gnixit ai 
mid “Shia duitl” Wo nottutivsr doilfio 22 ane oomnatinn ‘ws9y-0 
opis reba busy ‘anaeeg: Ai i nina wh badimaib jon 

% _ ' an, PLA! mate a ead a. abuse os bal; 
| fiom ss, wateinqoiqas i CRY, wep mn mt |... | Bertone ‘out "3 PD e fs). 
f Rs Sones stab Totaoquorg bas bum) Yo aeoueuort | dlictos-clicm yettiver copay: evn 


he nl ae ee —— 


| Sonslamivotio gnitegition s Jon noljstvave auoivaig Yo sonsadA [ aly f ond (S438) PLDT e008) ( 
+ Toms 


o epours nt 
| pet di KOM) ape DT) | i r feode] 


‘same » 


a 


or sudoins neds sion Bee a io 1 eae to q fmaitod toi pe Pa avis: (Oa tae D1 DRE & © [et . 
Game 0) banter beenoog s1edw bersbro tnsxinw fettiennoD . es =! ‘OW 13 ae e) : [2008 


} C agri ¢ t 


Mr Speke 4 erebio ciiw 


im a J 
_ ot bobre oni stow ani bres ‘peapoR es jo satisiniee IsnonihgoD | mea! 3a) ees eS 5 r Se £ FOOL] i 
198NS Insviaieb oved “oust < } wl or read 
Sc te, ae ae a Se Wit ae “ee 
=~ <n) enw Inubivibat ‘baiqavan torn sonvish “canes feuniah? ~- _ OD 20¢ DED AN pes ae RAN 
:) ited ir sonata Lisi dit bazoqeni 290i} sriyeo to ipMgiD . Tw ¢ -s ’ 
Prat (i Rapoadtd., ONL GF Mole. ee | "Ns solicitor shone wtivibope if adic 
| ito OMwsvS XG) to esungiaee iis) svoqi 03 insiowley anucD HONS (OP DEY TSP 3B. Poe (200S)) 
oni) to Insmysg to justsb si ned) 19 | happer on weet 
-_ ——T + % ahaee © tee <a a eee Sh 6 aay Tar Teor mat ~~ . > ae 
oe i + ¢ hi fervenor Stalve ache ie isis of de lay ang fale Gt thal he = 
P ‘ yenor WOUTG hol be allacoad by nu: udp ime ni ; 
7 « Action distnissed due to taxpayer's flagrant disregard af ey. 
J Miss and previous court orders 
} Fi beeticcutvry injunctions are rare and Cxce nfional tr ripaiga ne 
~~ 
Pre ope —— Dae a = 7 “a ra a — a) 
Rie t+ ©. 7 Te FC rete! ns inkete ait supervisory jurisdiction of 3 Superior ere ee 
“st | court and can hill statutory gaps ; ae 
aio! ©The) Public access t. documents -in file ‘restricted in inter@aba eel “7 
: s a) ne a et Hemen nm ang ae ar its nent bY parties ik REED confidential yy : 
ui ett teal i “ Lh, 21 A . Only issue on tax appeal fs Correctness of assessinent, & 4 p es 
Bi Re. ie ; » cae: ee ak OCESS OF Cond uct Of Min Me} wa 1 : 
x | PRS) CTC. 75 (RCA) Pailite to rendes judameat within & ay for informal py abe 
p A) seiinh a ef ans oh does not result in Loss of j ju risd Ue tion alk 
vd , Lan sy 1 UO Heo i} (dain apphcaiom saised sane issues as qn TOC 
hres julie ‘aia h eee 
A or aes Met Shae ora Sl. ee Tet TD ; URS Fal ae 
Mavadas \, f MOTs UL. 2296 AE 4°, > Soa 4 ae TC c C has’ WO ju risdictic m to tk ‘al with | rei iunds of taxct Fs won 
Sentencing Considernt! ons By: 
8 te of ; eitae Cihelion al mul Summary Se ep igp vol Ce re 
b = : + 2% . — ' > . silted iene inns steamed eee 2 tt me St ea ee 
jSkjorsby, K+ 201) LOT, 22 2 (Sask QB} | Wait of commitial grdere: where nd excuse for failury tg a 
. _iines Ae ; 
, - 5 — ey ae Si ; ai an AP ett ed) a!) eee ae me = oe Geta nite = wad va a 
"Prater, Ry. . ite 20127 : CTE aca (Sask PC) ea | Baeach ene tenia Sarees « ni stindlal, ¢ “ntenges im 


aiid ete ae 


| Alanders, K. 4 ater 6c Te 111 (Orig cy) ; | Habitual fax: offcrder” gern ies Ln Noa, Conye 


| ase fat wy" ie yaar : 
- eee dae 4 oily Otek ane a litte bls ried eet bee eer eeeeeneee S ai “oo 


TAX RATES AND CREDITS 


These tables provided by KPMG LLP, current to December 31, 2011! 


INDIVIDUALS 


l-1— FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES, BRACKETS AND 


SURTAXES FOR 2011 


Federal? 


British Columbia? 


Alberta 
Saskatchewan‘ 


Manitoba? 


Ontario‘ 


Québec! 


New Brunswick® 


Nova Scotia® » 


Prince Edward Island 


Newfoundland & Labrador’ 


Up to $31,904 


31,905—63,807 
63,808 and over 


10% 


Tax Rates Tax Brackets Surtax Rate Surtax Threshold 

15.00% Up to $41,544 
22.00 41,545-83,088 

26.00 83,089—128,800 

29.00 128,801 and over 

5.06% Up to $36;146 

7:10 36,147—72,293 

10.50 72,294-83,001 

12.29: 83,002+100,787 

14.70 100,788 and over 

10.00% All income 

11.00% Up to $40,919 

13.00 40,920—116,911 

15.00 116,912 and over 

10.80% Up to $31,000 

12.75 31,001-67;000 

17.40 67,001 and over 

5.05% Up to $37,774 

9.15 37,775—75,550 20% $4,078 
11.16 75,551 and over 36 5,219 
16.00% Up to $39,060 

20.00 39,061—78,120 

24.00 78,121 and over 

9.10% Up to $37,150 

12.10 37,151—74,300 

12.40 74,301-120,796 

14.30 © 120,797 and over 

8.79% Up to $29,590 

14.95 29,591-59,180 

16.67 59,181—93,000 

17.50 93,001—150,000 

21.00 150,001 and over 

9.80% Up to $31,984 

13.80 31,985-63,969 

16.70 63,970 and over $12,500 


1© 2012 KPMG LLP, a Canadian limited liability partnership and a member firm of the KPMG network of independent member firms affiliated with KPMG International 
Cooperative (“KPMG International’), a Swiss entity. All rights reserved. Current to December 31, 2011. Reproduced by permission. Yukon, NWT and Nunavut information was 


obtained by Carswell, a Thomson Reuters business, through the CRA and territorial government websites. 
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Tax Rates Tax Brackets Surtax Rate Surtax Threshold 

Northwest Territories! 5.90% Up to $37,626 

8.60 37,627-75,253 

12.20 75,254-122,345 

14.05 122,346 and over 
Nunavut 4.00% Up to $39,612 

7.00 39,613-79,224 

9.00 79,225—128,800 

IS) 128,801 and over 
Yukon! 7.04% Up to $41,544 5% $6,000. 

9.68 41,545-83,088 ro 

11.44 83,089-128,000 

12.76 128,001 and over 
Notes: 
a The federal tax brackets are indexed each year by a calculated inflation factor, which is based on the change in the average federal 


inflation rate over the 12-month period ending December 31 of the previous year compared to the change in the rate for the same period 
of the year prior to that. The federal inflation factor is 1.4% for 2011. 

British Columbia indexes its tax brackets using the same formula as that used federally, but uses the provincial inflation rate rather than 
the federal rate in the calculation. The province’s inflation factor is 0.8% for 2011. 


Saskatchewan indexes its tax brackets using an inflation factor that is set by the province each fall. The province’s inflation factor is 
1.4% for 2011. 

Manitoba, Nova Scotia and Prince Edward Island do not index their tax brackets or surtax thresholds. However, on the recommendation 
of the Minister of Finance, Nova Scotia’s personal income tax brackets can be indexed starting in 2011. However, the province did not 
index its personal income tax brackets for 2011. 

Ontario indexes its tax brackets and surtax thresholds using the same formula as that used federally, but uses the provincial inflation rate 
rather than the federal rate in the calculation. The province’s inflation factor is 1.8% for 2011. 

Ontario resident individuals with taxable income over $20,000 are also required to pay a Health Premium each year. The premiums are 
graduated based on taxable income. The following are examples of the amount of premiums that apply at the various taxable income 
levels: 


Taxable income Premium 
$25,000 $300 
50,000 600 
75,000 750 
201,000 900 


Québec indexes its tax brackets using the same formula as that used federally, but uses the provincial inflation rate, excluding changes 
in liquor and tobacco taxes, rather than the federal rate in the calculation. The province’s inflation factor is 1.27% for 2011. 


New Brunswick’s 2011 budget announced that the top marginal tax rate for individuals will increase to 14.3% (from 12.7%), effective 
January 1, 2011. This change returns the top marginal tax rate to its 2010 level. The budget also announced that the government will 
delay the personal income tax rate reductions that were scheduled for 2012. As such, the tax rate on all tax brackets will remain at their 
2011 levels in 2012. 


The province’s tax rates for the first, second and third tax bracket thresholds decreased to 9.1% (from 9.3%), to 12.1% (from 12.5%) 
and to 12.4% (from 13.3%) respectively, effective January 1, 2011. 


New Brunswick indexes its tax brackets using the same formula as that used federally. However, for the 2010, 2011 and 2012 taxation 
years, if the federal inflation factor is less than 2%, then the provincial inflation factor will be 2% for that particular taxation year. Since 
the federal inflation factor is 1.4% for 2011, New Brunswick used 2% to index its tax brackets in 2011. 


Nova Scotia created a new personal income tax bracket for taxable income in excess of $150,000 effective January 1, 2010. The 
marginal rate for this bracket is 21%, which will remain in place until the budget is balanced. The province also suspended its high- 
income surtax until the budget is balanced. The surtax rate and threshold were 10% and $10,000 respectively. 


On the recommendation of the Minister of Finance, Nova Scotia’s personal income tax brackets can be indexed starting in 2011. 
However, the province did not index its personal income tax brackets for 2011. 


The province indexes its tax brackets using the same formula as that used federally, but uses the applicable provincial inflation rate 
rather than the federal rate in the calculation. Newfoundland’s inflation factor is 2% for 2011. 


Northwest Territories, Nunavut and Yukon index their tax brackets using the same inflation factor that is used for federal brackets. 
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|-2— FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES, BRACKETS AND 
SURTAXES FOR 2012 | | ! | 


Tax Rates Tax Brackets Surtax Rate © Surtax Threshold 


Federal* 


15.00% Up to $42,707 
22.00 42,708-85,414 
26.00 85,415-132,406 ~ 
29.00 132,407 and over 
British Columbia? 5.06% Up to. $37,013 
7.70 37,014-74,028 
10.50.,...5 74,029-84,993 
12.29), 84,994—103,205 
14.70 103,206 and over 
Alberta 10.00% All income . 
Saskatchewan® 11.00% Up to $42,065» 
. _ 13.00 42,066-120,185 
rt 15.00 -120,186:and over 
Manitoba 10.80% Up to $31,000 
12.75 31,001+67,000 
17.40 67,001 and over 
Ontario*® 5.05% Up to $39,020 
9.15 39,021-78,043 20% $4,213 
poe pebay 78,044 and over | 36 aes 
Québec! 16.00% Up to $40,100 
2S OD Sr 40,101—80,200 
24.00 _ so) 980,201 and, over 
New Brunswick® 9.10% Up to:$38,190 
12.10 38,191—76,380 
12.40 76,381=124,178 
14.30 124,179 and over 
Nova Scotia® ® 8.79% Up to $29,590 
14.95 29,591-59,180 
16.67 59,181—93,000 
17.50 93,001—150,000 
21.00 150,001 and over 
Prince Edward Island? 9.80% Up to $31,984 
13.80 31,985-63,969 
16.70 63,970 and over 10% $12,500 
Newfoundland & Labrador' 7.10% Up to $32,893 
12.50 32,894-65,785 
13.30 65,786 and over 
Northwest Territories! 5.90% Up to $38,679 
8.60 38,680-77,360 
12.20 77,361-125,771 
14.05 125,772 and over 
Nunavut! 4.00% Up to $40,721 
7.00 40,722-8 1,442 
9.00 81,443-132,406 
11.50 132,407 and over 
Yukon! 7.04% Up to $42,707 5% $6,000 
9.68 42,708-85,414 
11.44 85,415-132,406 
12.76 132,407 and over 


Notes: 


a The federal tax brackets are indexed each year by a calculated inflation factor, which is based on the change in the average federal 
inflation rate over the 12-month period ending December 31 of the previous year compared to the change in the rate for the same period 
of the year prior to that. The federal inflation factor is 2.8% for 2012. 
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British Columbia indexes its tax brackets using the same formula as that used federally, but uses os geen! oe _ rathon than 
the federal rate in the calculation. The province’s inflation factor is 2.4% for 2012. - Smt 
Saskatchewan indexes its tax brackets using an inflation factor that is set by the province each fall. The province’s inflation factor is 
2.8% for 2012. 

Manitoba, Nova Scotia and Prince Edward Island do not index their tax brackets or surtax thresholds. However, on the recommendation 
of the Minister of Finance, Nova Scotia’s personal income tax brackets can be indexed starting in 2011. However, the province did not 
index its personal income tax brackets for 2011 or 2012. 

Ontario indexes its tax brackets and surtax thresholds using the same formula as that used federally, but uses the provincial inflation rate 
rather than the federal rate in the calculation. The province’s inflation factor is 3.3% for 2012. 

Ontario resident individuals with taxable income over $20,000 are also required to pay a Health Premium each year. This is an addi- 
tional component of Ontario taxes payable. The premiums are graduated based on taxable income. The following are examples of the 
amount of premiums that apply at the various taxable income levels: 


Taxable income Premium 
$25,000 ! $300 
50,000 ; 600 
75,000 25 750 
201,000: 900 


Québec indexes its tax brackets using the same formula as that used federally, but uses the provincial inflation rate, excluding changes 
in liquor and tobacco taxes, rather than the federal rate in the calculation. The province’s inflation factor is 2.66% for 2012. 

The New Brunswick 2011 provincial budget announced that the government will delay the personal income tax rate reductions that 
were scheduled for 2012. As such, the tax rate on all tax brackets will remain at their 2011 levels in 2012. 

New Brunswick indexes its tax brackets using the same formula as that used federally. However, for the 2010, 2011 and 2012 taxation 
years, if the federal inflation factor is less than 2%, then the provincial inflation factor will be 2% for that particular taxation year. Since 
the federal inflation factor is 2.8% for 2012, New Brunswick used 2.8% to index its tax brackets in 2012. 

Nova Scotia created a new personal income tax bracket for taxable income in excess of $150,000 effective January 1, 2010. The 
marginal rate for this bracket is 21%, which will remain in place until the budget is balanced. The province also suspended its high- 
income surtax until the budget is balanced. The surtax rate and threshold were 10% and $10,000 respectively. 

On the recommendation of the Minister of Finance, Nova Scotia’s personal income tax brackets can be indexed starting in 2011. 
However, the province did not index its personal income tax brackets for 2011 or 2012. 

Newfoundland and Labrador indexes its tax brackets using the same formula as that used federally, but uses the applicable provincial 
inflation rate rather than the federal rate in the calculation. Newfoundland’s inflation factor is 3.1% for 2012. 


Northwest Territories, Nunavut and Yukon index their tax brackets using the same inflation factor that is used for federal brackets. 
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I-3A — FEDERAL & PROVINCIAL/TERRITORIAL NON-REFUNDABLE TAX CREDIT RATES AND 
AMOUNTS FOR 2011? 


Federal B.C. Alta.» Sask.° Man.? Ont. 

Tax rate applied to credits c 15.00% 5.06% 10.00% 11.00% 10.80% 5.05% 
Indexation factor® 1.40% 0.80% 0.90% 1.40% n/a 1.80% 
Basic personal $10,527 $11,088 $16,977 $14,535 $8,384 $9,104 
Spousal/partner and wholly dependent person® 10,527 9,730 16,977 14,535 8,384 067,730 

Net income threshold — 973 — 1,454 oS 773 
Dependants: 

18 and under — — — 5,514 — —_ 

18 and over and infirm 4,282 4,151 9,827 8,563 3,605 4,292 

Net income threshold 6,076 6,611 6,492 6,076 5,115 6,099 
Child . 2,131 — — — at ue 
Adoption! TERS 11,128 11,611 — 10,000 11,107 
Disability* 7,341 7,114 13,095 8,563 6,180 7,355 
Disability supplement! 4,282 4,151 9,828 8,563 3,605 4,290 
Pension (max) 2,000 1,000 1,307 1,000 1,000 1,259 
Age 65 and overs ™ 6,537 4,254 4,731 4,428 3,728 4,445 

Net income threshold 32,961 31,664 EAS 32,961 27,749. 33,091 
Medical expense threshold" 2,052 13972 2,194 2,052 (1,728. 2,060 
Caregiver® 4,282 4,150 9,827 8,563 3,605 4,291 

Net income threshold 14,624 14,048 15,626 14,625 12,312 14,681 
Employment? 1,065 —- — =~ — —- 
Canada Pension Plan (max)4 2,218 2,218 Pippi \ess 2,218 2,218 2,218 
Employment Insurance (max) 787 787 787 787 787 787 
Public transit pass costs‘ \— — — — — 
Children’s fitness (max) and arts' 500 — ~- _ 500 —- 
Home buyers (max)" oe ~ — --- == 
Tuition fees and interest paid on student loans’ 
Education and textbooks’ 

Full-time — per month 465 200 660 400 400 490 

Part-time — per month 140 60 198 120 120 147 
Charitable donations” 

Credit rate on first $200 15.00% 5.06% 10.00% 11.00% 10:80% 5.05% 

Credit rate’ on balance 29.00% 14.70% 21.00%  . 15.00% 17.40% 11.16% 


Notes: 


a 


Cc 


d 


See table preceding s. 118 for ITA section references to the above credits. 


The table shows the dollar amounts of all federal and provincial/territorial non-refundable tax credits for 2011 (except for Québec’s, 
which are outlined in a separate table). In order to determine the credit value, each dollar amount must be multiplied by the tax rate 
indicated, which is the lowest tax rate applicable in the particular jurisdiction..For example; the Ontario basic personal credit amount of 
$9,104 is multiplied by 5.05% to determine the credit value of $460. 

Income earned by the taxpayer or dependant, as applicable, in excess of the net income thresholds shown in the table serves to reduce 
the availability of the credit on a dollar-fordollar basis. The only exception to this is the age credit, which is reduced by 15% of the 
taxpayer’s net income in, excess of the. threshold. 

The spousal/partner and wholly dependent person amounts are calculated by subtracting the spouse/partner and wholly dependant’s net 
income from the maximum amount. 

Saskatchewan’s basic and spousal amounts will increase to. $14,535 (from $13,535), and that the amount for dependent, children will 
increase to $5,514 (from $5,014). These changes are effective January 1, 2011. 


Manitoba’s 2011 budget proposes to increase the basic, spousal and eligible dependant amounts by $1,000 over the next four years: The 
credits will increase to $8,384 (from $8,134) in 2011, $8,634 in 2012, $8,884 in 2013 and $9,134 in 2014, 


e-w_ See the Notes to table I-3B. 
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-38 — FEDERAL & PROVINCIAL/TERRITORIAL NON-REFUNDABLE TAX CREDIT RATES AND 
AMOUNTS FOR 20112 (cont’d) 


y N.B. N.S.° P.E.LS Nfld. NWT Nunavut Yukon 
Tax rate applied to credits 9.10% 8.79% 9.80% 7.10% 5.90% 4.00% 7.04% 
Indexation factor® 2.00% n/a n/a 2.00% 1.40% 1.40% 1:40% 
Basic personal $8,953 $8,481 $7,708 $7,989, $12,919 $11,878: -<$10,527 
Spousal/partner‘and wholly dependent person® 7,602 7,201 6,546 6,528 b2;919 Nc 11,878 10,527 

Net income threshold 761 721 655 653 — = — 
Dependants: 

18 and under = — — — — = 2,131 

18 and over’and infirm 4,228 2,798 2,446 DSB 4,282 4,282 4,282 

Net income threshold 5,999 5,683 4,966 5,452 6,076 6,076 6,076 
Child! — 1,200 1,200 — — 1,200 — 
Adoption! — — — 10,781 — — 11,128 
Disability* 7,248 5,035 6,890 5,391 10,476 11,878 7,341 
Disability supplement 4,228 3,450.,e - 4,019 2,55 4,282 4,282 4,282 
Pension (max) 1,000 1,173 1,000 1,000 1,000 2,000 2,000 
Age 65 and overs ™ 4,371 4,141 3,764 5,100 6,319 8,909 6,537 

Net income threshold 32,543 30,828 28,019 27,948 32,961 32,961: 32,961 
Medical expense threshold” 2,027 1,637 1,678 1,740 2.052 2,052 2,052 
Caregiver® 4,228 4,898 2,446 2537 4,282 4,282 4,282 

Net income threshold 14,439 13,677 eh 953: 12,399 14,624 14,624 14,624 
Employment? — — — — -- — — 
Canada Employment (max) = — = — 4s — 1,065 
Canada Pension Plan (max)? 2,218 2,218 2,218 2,218 2,218 2,218 2,218 
Employment Insurance (max) 787 787 787 787 787 787 787 
Public transit pass costs" — — — — — — see 
Children’s fitness (max)* and arts' — 500 — -— - -= 500 
Home buyers (max) — sos a =e = ai 228 
Tuition fees and interest on student loans’ 
Education and textbooks’ 

Full-time — per month 400 200 400 200 400 465 465 

Part-time — per month 120 60 120 60 120 140 140 
Charitable donations” 

Credit rate on first $200 9.10% 8.79% 9.80% 7.70% 5.90% 4.00% 7.04% 

Credit rate on balance 14.30% 21.00% 16.70% 13.30% 14.05% 11.50% 12.76% 


Notes: 


a 


See table preceding s. 118 for ITA section references to the above credits. 


The table shows the dollar amounts of all federal and provincial/territorial non-refundable tax credits for 2011 (except for Québec’s, 
which are outlined in a separate table). In order to determine the credit value, each dollar amount must be multiplied by the tax rate 
indicated, which is the lowest tax rate applicable in the particular jurisdiction. For example, the Ontario basic personal credit amount of 
$9,104 is multiplied by 5.05% to determine the credit value of $460. 


Income earned by the taxpayer or dependant, as applicable, in excess of the net income thresholds shown in the table serves to reduce 
the availability of the credit on a dollar-fordollar basis. The only exception to this is the age credit, which is reduced by 15% of the 
taxpayer’s net income in excess of the threshold. 


b-dSee the Notes to table I-3A. 


€ 


On the recommendation of the Minister of Finance, Nova Scotia’s non-refundable tax credits can be indexed starting in 2011. The 
province’s non-refundable tax credits were not indexed in 2011. 


Nova Scotia’s 2011 budget proposes to increase the basic personal credit to $8,481(from $8,231) for 2011. The province’s other non- 
refundable credits will also increase in the same proportion in 2011. The amounts in the table have been updated to reflect this 
announcement. 


The amounts in the table referring to the “spousal/partner and wholly dependent person” only represent the spousal/partner credit. For 
purposes of the wholly dependent person, the amounts should read $6,294 and $629 respectively. 


The indexation factors indicated in the table are used to index the credits in each jurisdiction. The calculation of these factors is based 
on the change in the average federal or provincial inflation rate over the 12-month period ending September 30 of the previous year 
compared to the change in the rate for the same period of the year prior to that. 


British Columbia, Alberta, Ontario and Newfoundland use the applicable provincial inflation rate in their calculations, while New 
Brunswick uses the federal inflation rate. For New Brunswick, however, for the 2010, 2011 and 2012 taxation years, if the federal 
inflation factor is less than 2%, then the provincial inflation factor will be 2% for that particular taxation year. Since the federal inflation 
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. factor is. 1.4%. for 2011, New Brunswick used 2%, to index its tax brackets in 2011. Saskatchewan sets its own indexation factor each 
fall. Manitoba, Nova Scotia and Prince Edward Island do not index their credits. Nova Scotia can begin indexing its non-refundable 
credits starting 2011. However, Nova Scotia’s non-refundable tax credits were not indexed in 2011. 


The federal pension and education and textbook credit amounts are not indexed. The same is true for all provinces, with the exception of 
Alberta and Ontario. 


The Northwest Territories; Nunavut and Yukon use the federal inflation rate. 


The spousal/partner credit may be claimed for a common-law partner.as well as for'a spouse. Sakeeacts ae are single, divorced or 
separated, and who support.a dependant in. their home,,may claim the wholly dependent person credit. The.credit can be claimed for 
dependants under the, age of 18 who are related to the, taxpayer, for the rie ig parents or grandparents, or for any other infirm 
person who is related. to. the taxpayer. ) 


The federal child tax credit may be claimed by parents for each child under age 18 at the end éf the year. Unused’credit amounts may be 
transferred between spouses. Nova Scotia, and Prince Edward Island provide’a similar credit for children under the age of 6.-If certain 
conditions are met, an individual.can claim, $100 per eligible month for a maximum. of $1,200 per year. 


The adoption credit is available on eligible adoption expenses incurred in the sabia and. not reimbursed to the taxpayer, up to. a maximum 
amount of what is indicated. in the table: ; 


The disability, pension and age credits are’ transferable to a spouse or parniel The’ amounts available for transfer are reduced ms the 
excess, of the spouse’s or partner’s, net, income..over the basic personal. credit amount. The’ disability. credit is also transferable to a 
supporting person other than a spouse or partner; however, the amount of the credit is reduced by the excess of the disabled panei net 
income over the basic personal.credit amount. 


The disability supplement may be claimed. by an individual who is under the age of 18 at the end of the year. The amount in the table 
represents the maximum amount that may be claimed, and is reduced by certain child and attendant care expenses claimed in respect of 
this individual. 


Saskatchewan also provides an additional non-refundable tax credit for individuals aged 65 or older in the year, regardless of their net 
income amount. The amount for 2011 is $1,169. 


The medical expense credit is calculated based on qualified medical expenses exceeding 3% of net income or the threshold shown in the 
table, whichever is less. Medical expenses incurred by both spouses/partners and by their children under age 18 may be totalled and 
claimed by either spouse/partner. Currently, a taxpayer may also claim up to $10,000 of medical expenses in respect of a dependant who 
is 18 or older, but the expenses must be reduced by the lesser of 3% of the dependant’s net income or the medical threshold. The 2011 
federal budget proposes to eliminate this $10,000 limit on medical expenses claimed for a dependent relative for 2011 and later years. 


The caregiver credit is available to taxpayers who care for a related dependant in their home. The dependant must be over the age of 18 
and infirm, or, in the case of a parent or grandparent, over the age of 65. 


The federal employment credit may be claimed by individuals based on the lesser of the amount indicated in the table and the amount of 
employment income earned in the year. 


Self-employed taxpayers can deduct 50% of their Canada or Québec Pension Plan premiums in calculating net income. The balance is 
claimed as a non-refundable tax credit. 


Individuals can claim a federal credit in respect of the cost of monthly transit passes (or passes of a longer duration) incurred for travel 
by the individual, their spouse or partner, or dependent children under age 19. The costs of certain electronic payment cards and certain 
weekly public transit passes may also be claimed. 


Nova Scotia proposes to match the federal non-refundable tax credit, and Yukon matches it. 


The federal children’s fitness credit is available for fees paid for the enrolment of a child, under the age of 16 at the beginning of the 
year in which the expenses are paid, in an eligible program of physical activity, to a maximum of $500 per child. If the child is eligible 
for the disability tax credit, the age limit increases to under 18 and the claimable amount may increase to $1,000. 


Manitoba also has a similar credit claimable for children under the age of 18. Starting in 2011, this credit includes claims for fitness 
activities by young adults ages 16 through 24. The claimable amounts may increase to $1,000 if the child or individual is eligible for the 
disability tax credit. 


Ontario offers a refundable credit (up to a maximum of $50 per child under 16) for eligible activities as defined by the province. 
Ontario’s refundable credit increases to a maximum of $100 if the child is under 18 and is eligible for the disability tax credit. 


Nova Scotia offers a credit for sport and recreational expenses incurred for an eligible child under the age of 18 to a maximum of $500 
per child. 


Saskatchewan offers a refundable credit (up to a maximum of $150) for eligible children as defined by the province. 
Yukon offers a children’s fitness credit which follows the same rules as the federal credit. 


The 2011 federal budget proposes to introduce an arts tax credit for eligible amounts up to $500 per year per child. The credit is 
available for fees paid for the enrolment of a child under the age of 16 at the beginning of the year in an eligible program of artistic, 
cultural, recreational or developmental activities. The credit applies to eligible amounts paid in 2011 and later years. If the child is 
eligible for the disability tax credit, the age limit increases to under 18 and the claimable amount may be claimed on an additional $500 
when a minimum of $100 is paid on eligible expenses. 


Manitoba’s 2011 budget proposes to introduce a new children’s arts and cultural activity tax credit for eligible amounts up to $500 per 
year per child. The credit is available for fees paid for the enrolment of a child under 16 years old at the beginning of the year in an 
eligible program of organized and supervised arts and cultural activities. Eligible activities include supervised lessons in music, dra- 
matic arts, dance and visual arts; language instruction; and natural environment and wilderness activities. If the child is eligible for the 
disability tax credit and is under 18 years old at the beginning of the year, the credit may be claimed on an additional $500 disability 
supplement amount when a minimum of $100 is paid on eligible expenses. 
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u- First-time home buyers who acquire a qualifying home’ during the year may be entitled to claim’a non- -refundable tax credit up to $5, 000 
and worth up to $750 ($5,000 x 15%). 
To qualify, neither the individual nor his or her spouse or common-law partner can have owned and lived in another home ‘in the 
calendar year of the new home purchase or in any of the four preceding calendar years. The credit can be claimed by erther the 
purchaser or by his or her spouse or common-law partner. 
The credit will also be available for certain home purchases by or for the benefit of an individual eligible for the disability tax credit. 

v Amounts paid for tuition and mandatory ancillary fees in respect of the calendar year are eligible for federal and provincial tax credits. 
The 2011 federal budget proposes to amend the Tuition Tax Credit to recognize fees paid to an educational institution, professional 
association, provincial ministry or similar institution to take an examination that is required to obtain professional status recognized by 
federal or provincial statute, or to be licensed or certified to practice a profession or trade in Canada. This measure will apply to eligible 
amounts paid for examinations taken in 2011 and later years, 
Students may also claim for federal purposes a monthly amount in’ respect of the cost of textbooks, which is added to the monthly 
education amount. The monthly textbook credit amount is $65 for full-time students and $20 for part-time students. 
The tuition, education and textbook credits are transferable to a spouse or common-law partner, parent or grandparent. The maximum 
amount transferable is $5,000 (indexed in some provinces) less the excess of the student’s net income over the basic personal credit 
amount. Any amounts not transferred may be carried forward indefinitely by the student: 
Interest paid on student loans is also eligible for both a federal and provincial tax credit. The tax credit must be claimed by the Student, 
and can be carried forward for five years: 

w Charitable donations made by both spouses/partners may be totalled and claimed by either person. The maximum amount of donations 
‘that may be claimed in a year is 75% of net income. However, all donations may be carried forward for five years if they are not 
claimed in the year made. 
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l-4A — FEDERAL & PROVINCIAL/TERRITORIAL NON-REFUNDABLE VAX CREME BATES AND 


AMOUNTS FOR 2012? 


. hi . Federal? 
Tax rate applied to credits 15.00% 
Indexation factor‘ Oi 2.80% 
Basic personal: $10,822 
Spousal/partner and wholly dependent person® ” . 10,822 

Net income threshold \ — 
Dependants": 

18 and under — 
18 and over..and infirm 4,402 

Net income threshold 6,420 
Child® " (4 2,191 
Adoption' ) 11,440 
Disability) 28 7,546 
Disability supplement* : 4,402 
Pension (max)! OC 2,000 
Age 65 and over! 2 6,720 

Net income threshold 33,884 
Medical expense threshold™  ; 2;109 
Caregiver" 4,402 

Net income threshold ; 15,033 
Employment® 1,095 
Canada Pension Plan (max)? 2,307 
Employment Insurance (max) 840 
Public transit pass costs‘ 

Children’s fitness (max)' and artsS 500 
Home buyers (max)' 5,000 
Tuition fees and interest paid on student loans” 

Education and textbooks" 

Full-time — per month 465 

Part-time — per month 140 
Charitable donations’ 

Credit rate on first $200 15.00% 

Credit rate on balance 29.00% 
Notes: 


B.C. 
5.06% 


2.40% 


$11,354 
9,964 
996 


4,250 
6,770 
11,440 
75285 
4,250 
1,000 
4,356 
32,424 
2,020 
4,250 
14,385 
2,307 
840 


200 


5.06% 
14.70% 


a See table preceding s. 118 for ITA section references to the above credits. 


The table shows the dollar amounts of federal and provincial/territorial non-refundable tax credits for 2012 (except:for Québec’s, which 
are outlined in a separate table). In order to determine the credit. value, each dollar amount must be. multiplied by the tax rate indicated, 
which is the lowest tax rate applicable in the particular jurisdiction. For example, the Ontario basic RoRARS credit amount of $9,405 is 


multiplied by 5.05%. to determine the credit value of $475. 


Alta.” 
10.00% 


1.80% 
$17,282 


17,282, 


10,004 
6,609 
11,820 
13,351 
10,004 
1531 
4,816 
35,851 
2.2355 
10,004 
15,906 
2,307 
840 


10.00% 
21.00% 


Sask. 
11.00% 


2.80%. 


$14,942 
14,942 
1,495 


5,668 
8,803 
6,246 


8,803 
8,803 
1,000 
4,552 
33,884 
2,109 
8,803 
15,034 


2,307 | 


840 


400 
120 


11.00% 
15.00% 


Man. ¢ Ont. 
10.80% 5.05% 
tal 3.30% 
$8,634 $9,405 
8.634 7,986 
ras 798 
3,605 4,433 
a ES 6,301 
10,000 11,474 
6,180 7,598 
3,605 4,432 
1,000 1,300 
3,728 4,592 
27,749 34,183 
1,728 2,128 
3,605 4,433 
12,312 15,165 
2,307 2,307 
-/840 840 
500 526 
400... 506 
120 151 
10.80% 5.05% 
17.40% 11.16% 


Income earned by the taxpayer or dependant, as applicable, in excess of the net income thresholds shawhb in the table serves to reduce 
the availability of the credit on a dollar-for-dollar basis. The only exception to this is the age credit, which is requcsah by, 15% of the 


taxpayer’s net income in excess of the threshold. 


b The spousal/partner and wholly dependent person amounts are calculated by subtracting the anita angst and wholly dependant’s net 


income from the maximum amount. 


c, In 2011, Manitoba enacted legislation to increase the basic, spousal and eligible dependant amounts by $1,000 over the next four years. 


The credits increased to $8,634 (from $8,384) in 2012, and will further, increase to $8,884 in 2013 and.$9,134 in 2014. 


d-v See the Notes to table I-4B. 
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|-4B — FEDERAL & PROVINCIAL/TERRITORIAL NON-REFUNDABLE TAX CREDIT RATES AND 
AMOUNTS FOR 2012? (cont’d) 


N.B. NiSis3  P.E.L° Nfld. NWT Nunavut Yukon 

Tax rate applied to credits ; 9.10% 8.79% 9.80% 7.10% 5.90% 4.00%. 7.04% 
Indexation factor! | 2.80% n/a n/a 3.10% 2.80% 2.80% 2.80% 
Basic personal $9,203 $8,481 $7,708 $8,237 $13,280 $12,211 $10,822 
Spousal/partner and wholly dependent person® ” 7,815 7,201 6,546 6,731 13,280 12,211 10,822 

Net income threshold 782 720 655 674 = a — 
Dependants:" 

18 and under — — — -- — —_— 2,191 

18 and over and infirm 4,347 2,798 2,446 2,616 4,402 4,402 6,402 

Net income threshold 6,167 5,683 4,966 3,021 6,246 6,246 6,420 
Child® " —— 1,200 1,200 7,000 a 1,200 — 
Adoption! oe — — 11,116 — — 11,440 
Disability! 7,451 5,035 6,890 5,558 10,770 12,2141 7,546 
Disability supplement 4,346 3,449 4,019 2,616 4,402 4,402 4,402 
Pension (max) 1,000 15173 1,000 1,000 1,000 2,000 2,000 
Age 65 and over?! 4,494 4,141 3,764 5,258 6,496 9,158 6,720 

Net income threshold 33,455 30,828 28,019 28,814 33,884 33,884 33,884 
Medical expense threshold™ 2,083 1,637 1,678 1,794 2,109 2,109 2,109 
Caregiver" 4,346 4,898 2,446 2,615 4,402 4,402 4,402 

Net income threshold 14,844 13,677 11,953 12,784 15,033 15,033 15,033 
Employment°® -- — — — — — a 
Canada Employment (max) _- — a = — — 1,095 
Canada Pension Plan (max)? 2,307 2,307 2,307 2,307 2,307 2,307 2,307 
Employment Insurance (max) 840 840 840, 840 840 840 840 
Public transit pass costs? — — — — — — — 
Children’s fitness (max)! and arts‘ — 500 — — — -- 500 
Home buyers (max)! == — = ne aes ae it 
Tuition fees and interest on student loans! 
Education and textbooks" 

Full-time — per month 400 200 400 200 400 465 465 

Part-time — per month 120 60 120 60 120 140 140 
Charitable donations’ 

Credit rate on first $200 9.10% 8.79% 9.80% 7.10% 5.90% 4.00% 7.04% 

Credit rate on balance 14.30% 21.00% 16.70% 13.30% 14.05% 11.50% 12.76% 
Notes: 
a See table preceding s. 118 for ITA section references to the above credits. 


The table shows the dollar amounts of federal and provincial/territorial non-refundable tax credits for 2012 (except for Québec’s, which 
are outlined in a separate table). In order to determine the credit value, each dollar amount must be multiplied by the tax rate indicated, 
which is the lowest tax rate applicable in the particular jurisdiction. For example, the Ontario basic eahatec credit amount of $9,405 is 
multiplied by 5.05% to determine the credit value of $475. 


Income earned by the taxpayer or dependant, as applicable, in excess of the net income thresholds shown in the table serves to reduce 
the availability of the credit on a dollar-for-dollar basis. The only exception to this is the age credit, which is reduced by 15% of the 
taxpayer’s net income in excess of the threshold. 


b, c See the Notes to table I-4A. 


d 


On the recommendation of the Minister of Finance, Nova Scotia’s non-refundable tax credits can be indexed starting in 2011, The 
province’s non-refundable tax credits were not indexed in 2011 or 2012. 


The amounts in the table referring to the “spousal/partner and wholly dependent person” only represent the spousal/partner credit. For 
purposes of the wholly dependent person, the amounts should read $6,294 and $629 respectively. 


The indexation factors indicated in the table are used to index the credits in each jurisdiction. The calculation of these factors is based 
on the change in the average federal or provincial inflation rate over the 12-month period ending December 31 of the previous year 
compared to the change in the rate for the same period of the year prior to that. 


British Columbia, Alberta, Ontario and Newfoundland use the applicable provincial inflation rate in their calculations, while New 
Brunswick uses the federal inflation rate. For New Brunswick, however, for the 2010, 2011 and 2012 taxation years, if the federal 
inflation factor is less than 2%, then the provincial inflation factor will be 2% for that particular taxation year. Since the federal inflation 
factor is 2.8% for 2012, New Brunswick used 2.8% to index its tax brackets in 2012. Saskatchewan sets its own indexation factor each 
fall. Manitoba, Nova Scotia and Prince Edward Island do not index their credits. Nova Scotia can begin indexing its non-refundable 
credits starting 2011. However, Nova Scotia’s non-refundable tax credits were not indexed in 2011 or 2012. 
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The federal pension and education and textbook credit amounts are not indexed. The same is true for all provinces; with the es of 
Alberta and Ontario. 


The Northwest Territories, Nunavut and» Yukon use the federal inflation rate. 


The spousal/partner credit may be claimed for a common-law partner as well as for a spouse. Taxpayers who are single, divorced or 
separated, and who support a dependant in their home may claim the wholly dependent person credit. The credit can be claimed’ for 
dependants under the age of 18 who are related to the taxpayer, oh the taxpayer’s isi or grandparents, or for any other infirm 
person who is related to the taxpayer. ° 


The federal child tax credit may be claimed by parents for each child under age 18 at the end of the year. Unused credit amounts may be 
transferred between spouses.’ Nova Scotia and Prince Edward Island provide a similar credit for children under the age’ of 6. If certain 
conditions are met, an individual can claim $100 per eligible month for a maximum of $1,200 per year. 


In 2011, Newfoundland introduced a non-refundable child care credit that allows for a maximum of $7,000 of child care expenses to be 
claimed for children up to’7 years of age, for a maximum credit of $539, and a 000 for children’aged 7 to 16, for a maximum credit of 
$308. * 


The adoption credit is available on eligible adoption expenses incurred in the year and not reimbursed to the wiLihes sa to a maximum 
amount of what is indicated in ‘the table. 


The disability, pension and age credits are transferable to a spouse or partner. The amounts available for transfer are reduced by the 
excess of the spouse’s or partner’s net income over the basic personal credit amount. The disability credit'is also transferable ‘to a 
supporting person other than ‘a spouse or partner; however, the amount of the credit is reduced by the excess of the disabled person’s net 
income over the basic personal credit amount. 


The disability supplement may be claimed by an individual who is under the age of 18 at the end of the year. The amount in the table 
represents the maximum amount that may be claimed, and is reduced by certain child and attendant care expenses claimed in respect of 
this individual. 


Saskatchewan also provides an additional non-refundable tax credit for individuals aged 65 or older in the year, regardless of their net 
income amount. The amount for 2012 is $1,202. 


The medical expense credit is calculated based on qualified medical expenses exceeding 3% of net income or the.threshold shown in the 
table, whichever is less. Medical expenses incurred by both spouses/partners and by their children under age 18 may be totalled and 
claimed by either spouse/partner. Before 2011, a taxpayer could also claim up to $10,000 of medical expenses in respect of a dependant 
who is 18 or older, but the expenses were reduced by the lesser of 3% of the dependant’s net income’ or the medical threshold. This 
$10,000 limit on medical expenses claimed for’a dependent relative was eliminated for 2011 and later years. 


The caregiver credit is available to taxpayers who care for a related dependant in their home. The dependant must be over the age of 18 
and infirm, or, in the case of a parent or grandparent, over the age of 65. 


A new family caregiver tax credit of up to $300 ($2,000 x 15%) will be available for caregivers of dependants with a mental or physical 
infirmity including spouses and minor children. You may be eligible for this credit if you can claim one of the existing dependency- 
related credits: the spousal credit, child tax credit, eligible dependant credit, caregiver credit or infirm dependant credit. If your depen- 
dant qualifies, you will claim the new family caregiver credit by claiming an enhanced amount for an infirm dependant under one of 
these existing credits. 


The federal employment credit may be claimed by individuals based on the lesser of the amount indicated in the table and the amount of 
employment income earned in the year. 


Self-employed taxpayers can deduct 50% of their Canada or Québec Pension Plan premiums in calculating net income. The balance is 
claimed as a non-refundable tax credit. 


Individuals can claim a federal credit in respect of the cost of monthly transit passes (or passes of a longer duration) incurred for travel 
by the individual, their spouse or partner, or dependent children under age 19. The costs of certain electronic payment cards and certain 
weekly public transit passes may also be claimed. 

Nova Scotia and Ontario propose a credit similar to the federal non-refundable tax credit. 

Yukon also offers a transit pass credit for individuals who meet the federal eligibility requirements. 

The federal children’s fitness credit is available for fees paid for the enrolment of a child, under the age of 16 at the beginning of the 
year in which the expenses are paid, in an eligible program of physical activity, to a maximum of $500 per child. If the child is eligible 
for the disability tax credit, the age limit increases to under 18 and the claimable amount may increase to $1,000 when a minimum of 
$100 is paid on eligible expenses. 

Manitoba also has a similar credit claimable for children under the age of 18. Starting in 2011, this credit includes claims for fitness 
activities by young adults up to the age of 24. The claimable amounts may increase to $1,000 if the child or individual is eligible for the 
disability tax credit. 

Ontario offers a refundable credit (up to a maximum of $53 per child under 16) for eligible activities as defined by the province. 
Ontario’s refundable credit increases to a maximum of $105 if the child is under 18 and is eligible for the disability tax credit. 
Nova Scotia offers a credit for sport and recreational expenses incurred for an eligible child under the age of 18 to a maximum of $500 
per child. 

Saskatchewan offers a refundable credit (up to a maximum of $150) for eligible children aged 6 to 14 as defined by the province. 
Saskatchewan has announced its intention to extend this credit to children under the age of 18 in 2012, as part of the 2012 budget. 
Yukon also offers a children’s fitness credit, to a maximum of $500 per child, for Yukon residents who meet the federal eligibility 
requirements. 

In 2011, the federal government introduced an arts tax credit for eligible amounts up to $500 per year per child. The credit is available 
for fees paid for the enrolment of a child under the age of 16 at the beginning of the year in an eligible program of artistic, cultural, 
recreational or developmental activities. The credit applies to eligible amounts paid in 2011 and later years. If the child is eligible for the 
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disability tax credit, the age limit increases to under 18 and the credit may be claimed on an additional $500 when a minimum of $100 is 
paid on eligible expenses. SUS! A 
In 2011, Manitoba introduced a new children’s arts and cultural activity tax credit for eligible amounts up to $500 per year per child. 
The credit is available for fees paid for the enrolment of a child under 16 years old at the beginning of the year in an eligible program of 
organized and supervised arts and cultural activities. Eligible activities include supervised lessons in music, dramatic. arts, dance and 
visual arts; language instruction; and natural environment and wilderness activities. If the child is eligible for the disability tax credit 
and is under 18 years old at the beginning of the year, the credit may be claimed on an additional $500 disability supplement amount 
_ when a minimum of $100 is paid on eligible expenses. 

First-time home buyers who acquire a qualifying home during the year may be entitled to claim a federal non-refundable tax credit up to 
$5,000 and worth up to $750 ($5,000 x 15%), 
To qualify, neither the individual nor his or her spouse or common-law partner can have owned and lived in another home in the 
calendar year of the new home purchase or in any of the four preceding calendar years. The credit can be claimed by either the 
purchaser or by his or her spouse or common-law partner. 
The credit will also be available for certain home purchases by or for the benefit of an individual eligible for the disability tax credit. 


Saskatchewan’s proposed First-Time Home Buyers Tax Credit will take effect in 2012. It will provide a provincial non-refundable 
income tax credit of up to $1,100 (11% x $10,000) to eligible taxpayers. There will also be provisions to allow persons with a disability 
to qualify for the purchase of more accessible homes. The program will be formally introduced as part of the 2012 Saskatchewan 
Budget. Eligibility rules are expected to be similar to those for the existing federal incentive for first-time home buyers. The credit will 
apply to qualifying homes acquired after December 31, 2011. 

Amounts paid for tuition and mandatory ancillary fees in respect of the calendar year are eligible for federal and provincial tax credits. 
In 2011, the federal Tuition Tax Credit was amended to recognize fees paid to an educational institution, professional association, 
provincial ministry or similar institution to take an examination that is required to obtain professional status recognized by federal or 
provincial statute, or to be licensed or certified to practice a profession or trade in Canada. This measure applies to eligible amounts paid 
for examinations taken in 2011 and later years. 

Students may also claim for federal purposes a monthly amount in respect of the cost of textbooks, which is added to the monthly 
education amount. The monthly textbook credit amount is $65 for full-time students and $20 for part-time students. 

The tuition, education and textbook credits are transferable to a spouse or common-law partner, parent or grandparent. The maximum 
amount transferable is $5,000 (indexed in some provinces) less the excess of the student’s net income over the basic personal credit 
amount. Any amounts not transferred may be carried forward indefinitely by the student. 

Interest paid on student loans is also eligible for both a federal and provincial tax credit. The tax credit must be claimed by the student, 
and can be carried forward for five years. 

Charitable donations made by both spouses/partners may be totalled and claimed by either person. The maximum amount of donations 
that may be claimed in a year is 75% of net income. However, all donations may be carried forward for five years if they are not 
claimed in the year made. 
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I-5 — QUEBEC PERSONAL NON-REFUNDABLE AND REFUNDABLE CREDITS FOR 2011 


Tax rate applied to; credits* 20.0% 
Indexation factor? | : 1.27% 
Basic personal amount $10,640 
Amounts for dependants: 
Child under 18 engaged in full-time training or post-secondary studies® 1,965 
Child over17 who is a full-time: student? ) 
Other dependants over 17° 3 25855 
Person living alone or with a dependant:' & : 
‘Basic amount 8 Ds1i245 
Single-parent amount “1,545 
Age 65 and over’ 2,290 
Experienced workers (age 65 and over)" 
Pension (max)! ©’ 10 2,035 
Disability 2,420 


Union and professional dues’ 

Tuition fees and interest paid on student loans! 
Medical expenses‘ 

Charitable donations:! 


Credit: rate: om first $200 3 20% 


Credit rate on balance. .,, ; 24% 
Notes: 


a 


Québec’s credit rate is applied to the dollar amounts shown in the table to determine the credit value. For example, the basic personal 
credit amount of $10,640 is multiplied by 20% to determine the credit value of $2,128: 


The unused portion of all non-refundable credits may be transferred from one spouse/partner to another, but only after all credits have 
been taken into account in the calculation of the individual’s income tax otherwise payable. 


Québec indexes its tax credits each year by using an inflation factor that is calculated based on the provincial rate of inflation, excluding 
changes in liquor and tobacco taxes. The Québec inflation factor is 1.27% for 2011. 


This credit is available for a dependent child who is under the age of 18 and is engaged in full-time professional training or post- 
secondary’ studies:for each completed term, to’a maximum of two semesters per year per dependant. It\is also available for infirm 
dependants who. are engaged in such activities part-time.'The amount claimed is reduced by 80% of the dependant’s income: for the 
year, calculated without including any. scholarships, fellowships or awards received during the year. 


An eligible student is able to transfer to either:parent an amount relating to an unused portion of their basic personal credit amount for 
the year (transfer mechanism for the recognized parental contribution). Each taxation year, the amount that can be transferred must ‘not 
exceed the limit applicable for that particular year ($7,015 for 2011). 


This credit is available if the dependant, other than the spouse, is related to the taxpayer by blood, marriage or adoption and ordinarily 
lives with the taxpayer: In order to be eligible for the ‘tax credit, the taxpayer must also not have benefited from a transfer of the 
recognized parental contribution from this dependant. The amount claimed must be reduced by 80%. of the dependant’s income, calcu- 
lated without including any scholarships, fellowships or awards received during the year. 

The amounts for a person living alone or with a dependant, age 65 and over, and pension income are added together and reduced by 
15% of net family income. Net family income is the total income of both spouses/partners:minus $30,875. 

This credit is available if the individual lives in a self-contained domestic establishment that he maintains and in which no other person, 
other than himself, a minor person, or an eligible student lives. If the individual is living with an eligible student, for the purposes of the 
transfer mechanism’ for the recognized parental contribution (see note (d)), the individual may be able to add an amount for a single- 


parent family of $1,545 to the basic amount for a person living ‘alone. 


A new tax credit will be available as of 2012 for workers who are 65 years of age or older. This tax credit will apply to a portion of 
eligible work income that exceeds the first $5,000. This portion is equal to $3,000 in 2012 and will gradually increase to $10,000 in 
2016. The unused portion of the tax credit may not be carried forward or transferred to the individual’s spouse. 


Eligible work income includes salary and business income but excludes taxable benefits received regarding a previous employment as 
well as amounts deducted in computing taxable income, such as the stock option deduction. 


The credit for union and professional dues is calculated based on the annual fees paid in the year. The portion of professional dues 
relating to liability insurance is allowed as a deduction and is not included in calculating the credit amount. 


The tuition credit is calculated based on tuition, professional examination and mandatory ancillary fees paid for the calendar year. The 
student may transfer the unused portion of the tuition credit to either one of his parents or grandparents. The portion of this credit that is 
not transferred will be available for future use by the student. Interest paid on student loans but unclaimed in a particular year may be 
carried forward indefinitely. 


The medical expense credit is calculated based on qualified medical expenses in excess of 3% of family income. Family income is the 
total income of both spouses/partners. 

Charitable donations made by both spouses/partners may be totalled and claimed by either person. The maximum amount of donations 
that may be claimed in a year is 75% of net income. However, all donations may be carried forward for five years if they are not 
claimed in the year made. 
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Selected Québec Refundable Tax Credits for 2011 


Adoption expense credit 
Québec provides a refundable tax credit equal to 50% of specified adoption expenses, to a maximum of $20,000 of qualifying expenses. 
This represents a maximum annual credit of $10,000. Qualifying expenses include court and legal fees paid to obtain the final adoption 
order, travel and accommodation expenses for foreign adoptions, translation expenses, and fees charged by foreign and domestic social 
agencies. 


Infertility treatment credit 
Changes have been made to the infertility treatment tax credit to make it more consistent with Québec’s new policy regarding assisted 
procreation. The credit is refundable and is equal to 50% of all eligible expenses paid by an individual or his or her spouse/partner ina year 
to a maximum of $20,000. This represents a maximum annual credit of $10,000 per couple. Eligible expenses consist of the following: 
* in vitro fertilization — treatments performed after August 4, 2010 but paid after December 31, 2010 will only be eligible for this 
refundable tax credit if the costs are attributable to uninsured in vitro fertilization procedures and provided certain other criteria are met. 
* artificial insemination — treatments performed after August 4, 2010 and paid after December 31, 2010 will no longer be eligible for this 
refundable credit. 
* individuals who do not have a spouse/partner will be eligible for this credit for in vitro treatments performed after August 4, 2010 and 
paid after December 31, 2010 and provided certain other criteria are met. 


Child care expense credit 


Unlike the federal treatment of qualifying child care expenses, which are eligible for a deduction in computing net income, Québec pro- 
vides a refundable tax credit for such expenses. Child care expenses paid in the year are eligible for a credit at a rate that varies from 267% 
to 75%. The rate of credit falls as net family income rises. Net family income is the total income of both spouses/partners minus’ $30,875. 


In general, the maximum amount of expenses eligible for credit is the lesser of: 


* $10,000 for a child of any age who has a severe or prolonged mental or physical impairment, plus $9,000 for a child under the age of 7, 
plus $4,000 for a child under the age of 17, or 


¢ the actual child care expenses incurred in the year. 


The definition of eligible expenses includes costs incurred during the period an individual receives benefits under the Québec Parental 
Insurance Plan or the Employment Insurance Plan. 


The child care expenses are not limited by the earned income of the parent. 


Natural caregivers of related adults 


This refundable tax credit of up to $1,075 per eligible relative consists of a basic amount of $591, plus a supplement of $484. The credit 
amount is reduced by 16% of the eligible relative’s income over $21,505. For the purposes of this credit, an eligible relative is an elderly 
family member, or a family member with a prolonged mental or physical impairment, who lives with the individual. 


Beginning in 2011, the Québec government proposes to extend this credit to caregivers caring for a spouse aged 70 years and over who has 
a severe and prolonged mental or physical impairment (as attested by a physician), as well as to caregivers who cohabit with an eligible 
relative unable to live alone because of a severe and prolonged mental or physical impairment (as attested by a physician). 


Caregivers can also claim a refundable tax credit for respite services. For 2011, this refundable tax credit is equal to 30% of the total 
qualifying expenses paid in the year, to a maximum of $5,200. Qualifying expenses include specialized respite services respecting the care 
and supervision of an eligible person, The maximum annual credit of $1,560 must be reduced by 3% of the caregiver’s family income in 
excess of the annual threshold of $52,080. If the expense has been used in calculating another refundable or non-refundable credit, it cannot 
be claimed for this credit as well. 


Home support of elderly persons living alone 


The refundable tax credit for home support can be claimed by persons age 70 and over living alone. For individuals not recognized as 
dependent seniors, the tax credit is equal to 30% of a maximum amount of eligible expenses of $15,600, fora maximum refundable tax 
credit of $4,680. For individuals recognized as dependent seniors, the tax credit is equal to 30% of a maximum amount of eligible expenses 
of $21,600, for a maximum refundable tax credit of $6,480. The tax credit is reduced by 3% of the individual’s family income in excess of 
the annual threshold of $52,080. If the expense also qualifies for the medical expense credit, it cannot be claimed for this credit as well. 


Medical expense credit 


Québec provides a refundable tax credit equal to the total of 25% of medical expenses eligible for the non-refundable credit and 25% of the 
amount deducted for impairment support products and services. The maximum amount is $1,074 for 2011, reduced by 5% of family 
income in excess of $20,785. 
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I-6 — QUEBEC PERSONAL NON-REFUNDABLE AND REFUNDABLE CREDITS FOR 2012 


Tax rate applied to credits* 20.0% 
Indexation factor? 2.66% 
Basic personal amount $10,925 
Amounts for dependants: 

Child under 18 engaged in full-time training or post-secondary studies® 2,015 

Child over 17 who is:a full-time student4 

Other dependants over 17° 2,930 
Person living alone or with a dependant:* & 

Basic amount 1,280 

_ Single-parent amount 1,585 

Age 65 and over‘ 2,350 
Experienced workers (age 65 and over) 
Pension (max)! | 2,090 
Disability 2,485 


Union and professional dues! 

Tuition fees and interest paid on student loans! 
Medical expenses* 

Charitable donations:! 


Credit rate on first $200 20% 
Credit rate on balance 24% 


Notes: 


a 


Québec’s credit rate is applied to the dollar amounts SHOW j in the table to determine the credit value. For example, the basic personal 
credit amount of $10,925 is multiplied by 20% to determine the credit value of $2,185. 


The unused portion of all non-refundable credits may be transferred from one spouse/partner to another, but only after all credits have 
been taken into account in the calculation of the individual’s income tax otherwise payable. 


Québec indexes its tax credits each year by using an inflation factor that is calculated based on the provincial rate of inflation, excluding 
changes in liquor and tobacco taxes. The Québec inflation factor is 2.66% for 2012. 


This credit is available for a dependent child who is under the age of 18 and is engaged in full-time professional training or post- 
secondary studies for each completed term, to a maximum of two semesters per year per dependant. It is also available for infirm 
dependants who are engaged in such activities part-time. The amount claimed is reduced by 80% of the dependant’s income for the 
year, calculated without including any scholarships, fellowships or awards received during the year. 


An eligible student is able to transfer to either parent an amount relating to an unused portion of their basic personal credit amount for 
the year (transfer mechanism for the recognized parental contribution). Each taxation year, the amount that can be transferred must not 
exceed the limit applicable for that particular year ($7,200 for 2012). 


This credit is available if the dependant, other than the spouse, is related to the taxpayer by blood, marriage or adoption and ordinarily 
lives with the taxpayer. In order to be eligible for the tax credit, the taxpayer must also not have benefited from a transfer of the 
recognized parental contribution from this dependant. The amount claimed must be reduced by 80% of the dependant’s income, calcu- 
lated without including any scholarships, fellowships or awards received during the year. 


The amounts for a person living alone or with a dependant, age 65 and over, and pension income are added together and reduced by 
15% of net family income. Net family income is the total income of both spouses/partners minus $31,695. 


This credit is available if the individual lives in a self-contained domestic establishment that he maintains and in which no other person, 
other than himself, a minor person, or an eligible student lives. If the individual is living with an eligible student, for the purposes of the 
transfer mechanism for the recognized parental contribution (see note (d)), the individual may be able to add an amount for a single- 
parent family of $1,585 to the basic amount for a person living alone. 


This new tax credit became available in 2012 for workers who are 65 years of age or older. It will apply to a portion of eligible work 
income that exceeds the first $5,000. This portion is equal to $3,000 in 2012 and will gradually increase to $10,000 in 2016. The unused 
portion of the tax credit may not be carried forward or transferred to the individual’s spouse. 


Eligible work income includes salary and business income but excludes taxable benefits received regarding a previous employment as 
well as amounts deducted in computing taxable income, such as the stock option deduction. 


The credit for union and professional dues is calculated based on the annual fees paid in the year. The portion of professional dues 
relating to liability insurance is allowed as a deduction and is not included in calculating the credit amount. 


The tuition credit is calculated based on tuition, professional examination and mandatory ancillary fees paid for the calendar year. The 
student may transfer the unused portion of the tuition credit to either one of his parents or grandparents. The portion of this credit that is 
not transferred will be available for future use by the student. Interest paid on student loans but unclaimed in a particular year may be 
carried forward indefinitely. 


The medical expense credit is calculated based on qualified medical expenses in excess of 3% of family income. Family income is the 
total income of both spouses/partners. 


Charitable donations made by both spouses/partners may be totalled and claimed by either person. The maximum amount of donations 
that may be claimed in a year is 75% of net income. However, all donations may be carried forward for five years if they are not 
claimed in the year made. 
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Selected Québec Refundable Tax Credits for 2012 


Adoption expense credit . | 

Québec provides a refundable tax credit equal to 50% of specified adoption expenses, to a maximum of $20,000 of qualifying expenses. 
This represents a maximum annual credit of $10,000. Qualifying expenses include court and legal fees paid to obtain the final adoption 
order, travel and accommodation expenses for foreign adoptions, translation expenses, and fees charged by foreign and domestic social 
agencies. 


Infertility treatment credit 


The infertility treatment tax credit is refundable and is equal to 50% of all eligible expenses paid by an individual or his or her 
spouse/partner in a year to a maximum of $20,000. This represents a maximum annual credit of $10,000 per couple. 


Child care expense credit 

Unlike the federal treatment of qualifying child care expenses, which are eligible for a deduction in computing net income, Québec pro- 
vides a refundable tax credit for such expenses. Child care expenses paid in the year are eligible for a credit at a rate that varies from 26% 
to 75%. The rate of credit falls as net family income rises. 

In general, the maximum amount of expenses eligible for credit is the lesser of: 


* $10,000 for a child of any age who has a severe or prolonged mental or physical impairment, plus $9,000 for a child under the age of 7, 
plus $4,000 for a child under the age of 17, or 


* the actual child care expenses incurred in the year. 


The definition of eligible expenses includes costs incurred during the period an individual receives benefits under the Québec Parental 
Insurance Plan or the Employment Insurance Plan. 


The child care expenses are not limited by the earned income of the parent. 


Natural caregivers of related adults 


This refundable tax credit of up to $1,104 per eligible relative consists of a basic amount of $607, plus a supplement of $497. The credit 
amount is reduced by 16% of the eligible relative’s income over $22,075. For the purposes of this credit, an eligible relative is an elderly 
family member, or a family member with a prolonged mental or physical impairment, who lives with the individual. 


Beginning in 2011, this credit was extended to caregivers caring fora spouse aged 70 years and over who has a severe and prolonged 
mental or physical impairment (as attested by a physician), as well as to caregivers who cohabit with an eligible relative unable to live 
alone because of a severe and prolonged mental or physical impairment (as attested by a physician). 


Caregivers can also claim a refundable tax credit for respite services. For 2012, this refundable tax credit is equal to,.30% of the total 
qualifying expenses paid in the year, to a maximum of $5,200. Qualifying expenses include specialized respite services respecting the care 
and supervision of an eligible person. The maximum annual credit of $1,560 must be reduced by 3% of the caregiver’s family income in 
excess of the annual threshold of $53,465. If the expense has been used in calculating another refundable or non-refundable credit, it cannot 
be claimed for this credit as well. / 


Home support of elderly persons living alone 


The refundable tax credit for home support can be claimed by persons age 70 and over living alone. For individuals not recognized as 
dependent seniors, the tax credit is equal to 30% of a maximum amount of eligible expenses of $15,600, for a maximum refundable tax 
credit of $4,680. For individuals recognized as dependent seniors, the tax credit is equal to 30% of a maximum amount of eligible expenses 
of $21,600, for a maximum refundable tax credit of $6,480. The tax credit is reduced by 3% of the individual’s family income in excess of 
the annual threshold of $53,465. If the expense also qualifies for the medical expense credit, it cannot be claimed for this credit as well. 


Medical expense credit 


Québec provides a refundable tax credit equal to the total of 25% of medical expenses eligible for the non-refundable credit and 25% of the 
amount deducted for impairment support products and services. The maximum amount is $1,103 for 2012, reduced by 5% of family 
income in excess of $21,340. 
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“== CORPORATIONS ~~ 


C-1 — FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR INCOME EARNED 
BY A GENERAL CORPORATION EFFECTIVE JANUARY 1, 2011? 


Federal rates: 
General:corporate rate 
Federal abatement 


M&P deduction‘ 
Rate reduction 


Provincial rates 
British Columbia‘ 
Alberta 
Saskatchewan 
Manitoba 

Ontario’ 

Québec 

New Brunswick® 
Nova Scotia 

Prince Edward Island 
Newfoundland & Labrador 
Northwest Territories 
Nunavut 

Yukon 


See’ the Notes after table C-4 for the actual dates on which these. rates. and other'changes are effective. 


General 


General Active 
M&P Business 
Income Income 
38.0% 38.0% 
(10.0) (10.0) 
28.0 28.0 
CS) 0.0 
0.0 (11.5) 
16.5 16.5 
10.0% 10.0% 
10.0 10.0 
10.0 12.0 
12.0 12.0 
10.0 12.0/11.5 
11.9 11.9 
11.0/10.0 11.0/10.0 
16.0 16.0 
16.0) 16.0 
5.0 « 14.0 
14.5 Liss 
12.0 12.0 
bee 15.0 


Investment 


Income” 


38.0% 

(10.0)... 
28.0 
0.0 

(11.5) 
16.5 


10.0% 
10.0 
12.0 
12:0 

12.0/L1.5 
bt:9v! 

11.0/10.0: 
16.0 
16.0 
14.0 
LS 
12.0) 


All rates must be prorated for taxation years that straddle the effective date of the changes. 


C-2— COMBINED FEDERAL -AND PROVINCIAL/TERRITORIAL 


15.0 


INCOME TAX RATES 


INCOME.EARNED BY A GENERAL CORPORATION EFFECTIVE JANUARY 1, 2011? 


British Columbia‘ 
Alberta 
Saskatchewan 
Manitoba 

Ontario! 

Québec 

New Brunswick® 
Nova Scotia 

Prince Edward Island 
Newfoundland & Labrador 
Northwest Territories 
Nunavut. 

Yukon 


See the Notes after table C-4 for the actual dates on which these rates and other changes are effective. 


General Active 


General 
M&P Business 
Income Income 
26.5% 26.5% 
26.5 26.5 
26.5 28.5 
28.5 28.5 
26.5 28.5/28.0 
28.4 28.4 
27.5/26.5 27.5/26.5 
325 32/5 
S285 a2 
ou 30.5 
28.0 28.0 
28.5 28.5 
19.0. 31.5 - 


All rates must be prorated for taxation years that straddle the effective date of the changes. 


it 
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Investment 


Income? 


FOR 


26.5% 
26.5 
28.5 
28.5 

28.5/28.0 
28.4 

27.5/26.5 
B2.5 
325 
30.5 
28.0 
28.5 
31.5 


Tax Rates and Credits 


C-3 — FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR INCOME EARNED 
BY A GENERAL CORPORATION EFFECTIVE JANUARY 1, 2012° 


General General Active 
M&P Business ‘Investment 
Income Income Income? 

Federal rates 
General corporate rate 38.0% 38.0% 38.0% 
Federal abatement (10.0) (10.0) (10.0) 

28.0 28.0 28.0 
M&P deduction* (13.0) 0.0 0.0 
Rate reduction4 0.0 (13.0) (130) 

15.0 15.0 15.0 
Provincial rates 
British Columbia‘® 10.0% 10.0% 10.0% 
Alberta 10.0 10.0 10.0 
Saskatchewan 10.0 12.0 12.0 
Manitoba 12.0 12.0 12.0 
Ontario! 10.0 11.5/11.0 HT SyA EO) 
Québec 11.9 11.9 11.9 
New Brunswick® 10.0 10.0 10.0 
Nova Scotia 16.0 16.0 16.0 
Prince Edward Island 16.0 16.0 16.0 
Newfoundland & Labrador 5.0 14.0 14.0 
Northwest Territories Ie iS 118 
Nunavut 12.0 1230 12.0 
Yukon De 15.0 15.0 


See the Notes after table C-4 for the actual dates on which these rates and other changes are effective. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 


C-4— COMBINED FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR 
INCOME EARNED BY A GENERAL CORPORATION EFFECTIVE JANUARY 1, 2012? 


General General Active 
M&P Business Investment 

Income Income Income? 
British Columbia® 25.0% 25.0% 25.0% 
Alberta 25.0 25.0 25.0 
Saskatchewan 25.0 DI 27.0 
Manitoba 27.0 27.0 27.0 
Ontario! 25.0 26.5/26.0 26.5/26.0 
Québec 26.9 26.9 26.9 
New Brunswick® 25.0 25.0 25.0 
Nova Scotia 31.0 31.0 SD) 
Prince Edward Island 31.0 31.0 31.0 
Newfoundland & Labrador 20.0 29.0 29.0 
Northwest Territories 205 26.5 26.5 
Nunavut 27.0 27.0 27.0 
Yukon ee. 30.0 30.0 


Notes: 


a_ The federal and provincial/territorial tax rates shown in the tables apply to income earned by corporations other than Canadian-con- 
trolled private corporations (CCPCs). A general corporation typically includes public companies and their subsidiaries that are resident 
in Canada, and Canadian-resident private companies that are controlled by non-residents. 

For tax rates applicable to CCPCs, see tables C-5 to C-8 and their related Notes. 

b_ The federal and provincial/territorial tax rates shown in the tables apply to investment income earned by general corporations other than 
capital gains and dividends received from Canadian corporations. The rates that apply to capital gains are one-half of the rates shown in 
the tables. Dividends received from Canadian corporations are deductible in computing regular Part I tax, but may be subject to Part IV 
tax, calculated at a rate of 33'1%. 


Tax Reference Tables 


Corporations that derive at least 10% of their gross revenue for the year from manufacturing or processing goods in Canada for sale or 
lease can claim’ the manufacturing and processing (M&P) deduction against their M&P income. 

A general tax rate reduction is available on qualifying income. Income that is eligible for other_reductions or credits, such as small 
business income, M&P income, and investment income subject to the refundable provisions, is not eligible for this rate reduction. 
The corporate income tax rate began decreasing in 2008 and will continue to decrease until it reaches a target rate of 15% as of January 
1, 2012. The corporate income tax rate decreased to 16.5% (from 18%) on January 1, 2011, and will further decrease to 15% on January 
1, 2012. The rate reduction therefore increased to 11.5% (from 10%) on January 1, 2011 and. will further increase to 13% on January 1, 
2012: 

British Columbia decreased its general corporate income. tax rate to 10% (from 10.5%) as of January 1, 2011. 

Ontario’s, general corporate income tax rate started decreasing on July 1, 2010 and will continue to decrease each July 1 thereafter until 
it reaches a target rate of 10% on July 1, 2013. The rate decreased to 11:5% (from 12%) on July 1, 2011. The rate will further decrease 
as follows: 11.5% to 11% in 2012, and to 10% in 2013. nisi 

New Brunswick’s general corporate income tax rate was reduced to 10% (from 11%) on July 1, 2011. The rate was to further decrease 
to 8% effective July 1, 2012, but current legislation has repealed that reduction and the rate will remain at 10% in 2012. 
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C-5 — FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR merge EARNED 
BY A CCPC EFFECTIVE JANUARY 1, 2011° 


Active 
Business 
Small Income General 
Business between Active 
Income up to $400,000 and Business ‘Investment 
$400,000 $500,000° Income* Income? 

Federal rates 
General corporate rate 38.0% 38.0% 38.0% 38.0% 
Federal abatement (10.0), (10.0) (10.0) (10.0) 

28.0 28.0 28.0 28.0 
Small business deduction*® (17.0) (17.0) 0.0 0.0 
Rate reduction! 0.0 0.0 (11.5) 0.0 
Refundable tax® 0.0 0.0 0.0 6.7 

11.0 11.0 16.5 34.7 
Provincial rates 
British Columbia" 2.5% 2.5% 10.0% 10.0% 
Alberta 3.0 8.0 10.0 10.0 
Saskatchewani 4.5/2.0 4.5/2.0 12.0 12.0 
Manitoba 0.0 12.0 12.0 12.0 
Ontario! 4.5 4.5 P20/115 12.0/11.5 
Québec 8.0 8.0 11.9 11.9 
New Brunswick* 5.0 5.0 11.0/10.0 11.0/10.0 
Nova Scotia! 4.5 16.0 16.0 16.0 
Prince Edward Island 1.0 1.0 16.0 16.0 
Newfoundland & Labrador™ 5.0/4.0 5.0/4.0 14.0 14.0 
Northwest Territories 4.0 4.0 HALES) I) 
Nunavut 4.0 4.0 12.0 12.0 
Yukon 4.0 4.0 15.0 15.0 


See the Notes after table C-8 for the actual dates on which these rates and other changes are effective. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 


C-6 — COMBINED FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX RATES FOR 
INCOME EARNED BY A CCPC EFFECTIVE JANUARY 1, 2011? 


Active 
Business 
Small Income General 
Business between Active 
Income up to $400,000 and Business Investment 

$400,000 $500,000° Income® Income? 
British Columbia® 13.5% 13.5% 26.5% 44.7% 
Alberta 14.0 14.0 26.5 44.7 
Saskatchewan! 15.5/13.0 15.5/13.0 28.5 46.7 
Manitoba 11.0 23.0 28.5 46.7 
Ontario! 15.5 155 28.5/28.0 46.7/46.2 
Québec 19.0 19.0 28.4 46.6 
New Brunswick* 16.0 16.0 21 3120.5 45.7/44.7 
Nova Scotia! 15.5 27:0) 32.5 50.7 
Prince Edward Island 12.0 12.0 S225 50.7 
Newfoundland & Labrador™ 16.0/15.0 16.0/15.0 30.5 48.7 
Northwest Territories 15.0 15.0 28.0 46.2 
Nunavut 15.0 15.0 28.5 46.7 
Yukon 15.0 15.0 31) 49.7 


See the Notes after table C-8 for the actual dates on which these rates and other changes are effective. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 
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C-7 — FEDERAL AND PROVINCIAL/TERRITORIAL INCOME TAX.RATES FOR INCOME EARNED 


BY A CCPC EFFECTIVE JANUARY 1, 2012? 


Active 
- Business 
Small Income General 
Business between Active 
Income up to $400,000 and ocBusiness Investment 
$400,000" ~- +) $500,000" Income* Income? 

Federal rates ; : ; 
General corporate rate 38.0% i" 38.0% 38.0% 38.0% 
Federal abatement (10.0) (10.0) (10.0) (10.0) 

AOS o3 i 28.0 / 28.0 28:05 
Small business deduction* =»; (17.0) (17.0) 0.0 0.0 
Rate reduction’ 0.0 0.0 bas -2(18.0) 0030 
Refundable: tax® 0.0. 0.0 - s1 030 6. eis 

PLS na £f.6° 15.0 34.7 
Provincial rates 7 
British Columbia" 2.5/0.0% 2.5/0.0% 10,0% _ 10.0% 
Alberta 3.0 Br). geo 10.0 . 10.0 
Saskatchewan , tf 2:0 2.0 12.0 12.0 
Manitoba. | f) 0.0 12.0 12:0 ni t2d 
Ontario! 4:5 4:5 wih 5/440 {i 11.5/11.0: 
Québec 8.0 i - 8.0 12D) 3 11.9 
New Brunswick* 4.5 4.5 10.0 r 10.0 
Nova Scotia! “4.0 “16.0 16.0 16.0 
Prince Edward Island 1.0 1.0 OO Tt 16.0 
Newfoundland & Labrador™ 4.0 4.0 14.0 14.0 
Northwest Territories 7 4:0 cated 11.5 | tS 
Nunavut : f 4.0 4.0 12.0 ir 12.0 
Yukon 4.0 4.0 7 15.0513 . 15.0 


See the Notes after table C-8 for the actual dates on which these rates and other’changes \are effective. 
All rates must be prorated for taxation years that straddle the effective date of the changes. 


C-8 — COMBINED FEDERAL. AND PROVINCIAL/TERRITORIAL INCOME. TAX RATES 
INCOME EARNED BY A CCPC EFFECTIVE JANUARY 1, 2012? 


Active 
Business 
Small : ) Income » » General 
Business” TEES between Active 
Income up to ©) | $400,000 ‘and Business: Investment 

$400,000° $500,000° Income‘ Income? 
British Columbia" 1IsSrrivve 13.5/11.0% 25.0% : 44.7% 
Alberta 14.0 14.0 25.0 44.7 
Saskatchewan! 13.0 13.0 27.0 46.7 
Manitoba 11.0 23.0 27.0 46.7 
Ontario! 15.5 15:5 26.5/26.0 46.2/45.7 
Québec 19.0 19.0 26.9 46.6 
New Brunswick* 155 155 25.0 44.7 
Nova Scotia! 15.0 27.0 31.0 50.7 
Prince Edward Island 12.0 12.0 31.0 50.7 
Newfoundland & Labrador™ 15.0 15.0 29.0 48.7 
Northwest Territories 15.0 15.0 26.5 46.2 
Nunavut 15.0 15.0 270 46.7 


Yukon 15,0 15.0 30.0 49.7 
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Tax Rates and Credits 


Notes: 


a 


The federal and provincial/territorial tax rates shown in the tables apply to income earned by a Canadian-controlled private corporation 
(CCPC). In general, a corporation is a CCPC if the corporation is a private corporation and a Canadian corporation, provided it is not 
controlled by one or more non-resident persons, by a public corporation, by a corporation with a class of shares listed on a designated 
stock exchange, or by any combination of these, and provided it does not have a class of shares listed on a designated stock exchange. 


For tax rates applicable to general corporations, see tables C-1 to C-4 and their related Notes. 


See table C-9 and its related Notes for changes in the federal and provincial/territorial small business income thresholds for 2010 to 
2013. 

For 2010 and subsequent years, Manitoba and Nova Scotia’s provincial small business income thresholds are the only thresholds below 
the federal amount. For these provinces, a median tax rate applies to active business income between the provincial and federal thresh- 
old. The median tax rate is based on the federal small business rate and the applicable provincial general active business rate. For 
example, in 2011, Nova Scotia’s combined rate on active business income between $400,000 and $500,000 is 27% (i.e., 11% federally 
and 16% provincially). 

The general corporate tax rate applies to active business income earned in excess of $500,000. See table C-9 and its Notes for changes 
in the federal and provincial/territorial small business income thresholds for 2010 to 2013. 


CCPCs that earn income from manufacturing and processing (M&P) activities are subject to the same rates as those that apply to 
general corporations. See tables C-1 to C-4 and their related Notes. 


The federal and provincial/territorial tax rates shown in the table apply to investment income earned by a CCPC, other than capital gains 
and dividends received from Canadian corporations. The rates that apply to capital gains are one-half of the rates shown in the table. 
Dividends received from Canadian corporations are deductible in computing regular Part I tax, but may be subject to Part IV tax, 
calculated at a rate of 33!7%, | 
Corporations that are CCPCs throughout the year may claim the small business deduction (SBD). In general, the SBD is equal to 17% 
of the least of three amounts — active business income earned in Canada, taxable income and the small business income threshold. 
A general tax rate reduction is available on qualifying income. Income that is eligible for other reductions or credits, such as small 
business income, M&P income and investment income subject to the refundable provisions, is not eligible for this rate reduction. A 
“personal services business” will also not be eligible to claim the general tax rate reduction effective for taxation years that begin after 
October 31, 2011 under the draft technical amendments released by the Department of Finance on October 31, 2011. 

The corporate income tax rate began decreasing in 2008 and will continue to decrease until it reaches a target rate of 15% as of January 
1, 2012. The corporate income tax rate decreased to 16.5% (from 18%) on January 1, 2011, and will further decrease to 15%,on January 
1, 2012. The rate reduction therefore increased to 11.5% (from 10%) on January 1, 2011 and will further increase to 13% on January 1, 
2012. 

The refundable tax of 677% of a CCPC’s investment income and capital gains, as well as 20% of such income that is subject to regular 
Part I tax, is included in the corporation’s Refundable Dividend Tax on Hand (RDTOH) account. When taxable dividends (eligible and 
non-eligible) are paid out to shareholders, a dividend refund equal to the lesser of 33'°% of the dividends paid or the balance in the 
RDTOH account is refunded to the corporation. 

British Columbia decreased its general corporate income tax rate from 10.5% to 10% as of January 1, 2011.. 

The province’s 2011 budget confirmed that the small business rate will be reduced from 2.5% to 0% by April 1, 2012. 
Saskatchewan reduced its small business income tax rate to 2% (from 4.5%) effective July 1, 2011. 

Ontario’s general corporate income tax rate started decreasing on July 1, 2010 and will continue to decrease each July 1 thereafter until 
it reaches a target rate of 10% on July 1, 2013. The rate decreased to 11.5% (from 12%).on July 1, 2011. The rate will further decrease 
as follows: from 11.5% to 11% in 2012, and to 10% in 2013. 

New Brunswick’s general corporate income tax rate was reduced to 10% (from 11%) on July 1, 2011. The rate was to further decrease 
to 8% effective July 1, 2012, but current legislation has repealed that reduction and the rate will remain at 10% in 2012. 

The province’s 2011 budget also confirmed the commitment to reduce the small business rate by half (from 5% to 2.5%). The small 
business rate will reduce to 4.5% (from 5%) effective January 1, 2012. No timetable for further rate reductions is known at this time. 


Nova Scotia’s small business rate decreased to 4.5% (from 5%) on January 1, 2011. The rate will further decrease to 4% on January 1, 
OID: 


Newfoundland’s small business rate decreased to 4% (from 5%) for taxation years beginning on or after April 1, 2010. 
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C-9— FEDERAL AND _ PROVINCIAL/TERRITORIAL SMALL BUSINESS INCOME (SBI) 
THRESHOLDS FOR CCPCs — 2010 TO 2013? 


2010 2011 2012 2013 
($000) ($000) ($000) ($000) 
Federal? 500 500 500 500 
British Columbia 500 500 500 500 
Alberta 500 500 500 500 
Saskatchewan 500 500 500 500 
Manitoba 400 400 400 400 
Ontario« 500 500 500 500 
Québec? 500 500 500 500 
New Brunswick 500 500 500 500 
Nova Scotia 400 400 400 400 
Prince Edward Island° 500 500 500 500 
Newfoundland & Labrador*® 500 500 500 500 
Northwest Territories® 500 500 500 500 
Nunavut® 500 500 500 500 
Yukon' 400 500 500 500 
Notes: 
a The small business income thresholds shown in the table apply to active business income earned by a Canadian-controlled private 


corporation (CCPC) that is eligible for the small business rate of tax (see tables C-5 to C-8). All thresholds must be prorated for taxation 
years that straddle the effective date of the changes indicated, and must be shared by associated corporations. 


The federal small business threshold is reduced on a straight-line basis when the associated group’s taxable capital (as computed by 
what was in the past referred to as Large Corporations Tax) employed in Canada in the preceding year is between $10 million and $15 
million. This clawback applies to all provinces, with the exception of Ontario, which has its own clawback mechanism (see note (c) 
below). 


Prior to July 1, 2010, Ontario levied a surtax at a rate of 4.25% on CCPCs claiming the Ontario small business deduction in order to 
gradually reduce the benefit of the deduction where taxable income exceeded the small business income threshold. Based on the small 
business limit of $500,000, the phase-out range for the application of the surtax was between $500,000 and $1.5 million. The province 
eliminated this small business deduction surtax effective July 1, 2010 and as a result, all CCPCs will benefit from the small business 
deduction on the first $500,000 of active business income (shared between associated corporations) irrespective of the corporation’s 
taxable income. 


Québec’s small business deduction is available to CCPCs with paid-up capital (on an associated basis) of less than $10 million, and is 
phased out for CCPCs with paid-up capital between $10 and $15 million. 


Prince Edward Island, Newfoundland & Labrador, Northwest Territories and Nunavut all follow the federal increases in the threshold, 
as the small business provisions in their corporate tax legislation are tied to the federal provisions. 


Yukon’s small business income threshold increased from $400,000 to $500,000 as of January 1, 2011. The amount is pro-rated for 
taxation years that straddle 2011. 


lv 


om pioueeets beled niacin 
Anca MCUIE bet rere thie rh a 
Ge ggiahl: piace! generat 
Mids 1200 and SU 2 


aop ee | PLO, Se @ tabte ¢ wast 
Sew ws 707% 


AR) OR vealed ; = “i wnstin fri, =) we ried ® the «enw (le og) th 
phen OBEN gear leap tg | | 
geet — Pee west RcAMR ic 2y0 

. e 


CAP sured dee one-half of the’ rT! 

ev peda {’ wt 4 (2. "ol fey be "subyect to 3 } 
At : 

ae! 8 — at “ “Baritt } A is 


ad Y the Sh) nese! pusiness income t 


orld ne niods ‘ealenmanbe ek earned 
iaasd Home adi 102 abdligile ai ands, (INI) 10 
eognstte ot. to stab svitootte. od, 


aS | _ : . 


ouaving He oe tle ax bones omooni 
NORRIS oe beistony od dewant eblodcouw WA (8D. 2 2) xet 

‘ e080 T1029 boiBisoeas VA bateila od dave bee sb Otis ABI | 
yd reg! en) Intiqna Sldexar 2" bia paren ety viead anil 8 RD bsovbsr ah biodeowtt ezoniaud Mdéwe Ierobot od dy 
Ciéibne collin OL coowted ebaseyy . bk wi eaoiieogiol> said 26 01 boston jasg otal apyp iad 
(9) ator bye) Reeuaprnes: ren svsra eth ast al noiiqoons ody diiw .2sonivosg He a1 eviigqe siosdwala, a 

na wrocaeta, 05 hina. | aay mi dotemiry 3. 201 1 acct will further increase to 13%, 

0) yabie fi scimnulels Seneieat eth oinainO okt goimicls 20999 no wee. + To ois 6 is xehwe & beivel orsInO CIOS 1 Hie a IC 
listne aetiinn bore Dblodeoidl oaroodi aeostigud Heme ant bebvooxs smoomsidaxs! sradw soitauboly oj to. titaned ait soubor Msube 
soniverq odl routinet 2 bre O00.,008# rsowled paw xstiue alt 30 NOLS “a 6 ort poten, Mo-sensd os 000.0028, 10, signi aeaniess 
eeoniead Kamne ont sot tioned fiw eT Us Pesala bre 0108, i xtul avitgsts ance aottoubab eeonieud Jlsme vit bern 
a inceadaleith aft lo wengee (anausrogia 228 a WwIsd pad omioont azoniend svitos to 000.0022 terit sdf no moi 


DAP, Cnn? Ae tae: ree frond MOSM & 10% 98 of Saunary 1. 2011... pau ae = 


+ be silign O12 art ako. beinnes olla garb Uggs ifgubob 22 edu b 
: toil 212 ; 7 oe ihe iq sii Std 5 00 Tuo. an 
eblosiecrct oth nt aaegorent fnabsr aa loi ils yams Baa, ema sla ee a 
nq Isxobist | eine bat 


y 


Re ei os si af en efiote ae ee ts 
ae PE iv 
tol bore OU, ab innome ad ‘ia i “\ounal. to 2B oi Bikes lores null 5: sinooai 2estiond its 
1i0¢ atte isds aigs 
* New Tinunssvick s goneze! gorpeenad keasaiey tee cate wee reduced? 1 10% (from 11%) om July i, 2011. The rate was to furfer deere 
10 8% cffecrive Iily |. 200, tet Cece) iegtlation Awe eepeuled: that reduction and the rate will remain at 10% in 2012, 
The or 24 Zt Sudeet or ‘ee common a reduce the smali busmess rate by half (from 5% to 2.5%). The st 
tusdocss rete will reciae wy 4 ») effective Junuary 4.2012. No timetable for further rate reductions is known af this tm 
1 Nova Seotia + wetall bastmeey came deeded ced S% (fron $95) on’ Seduary 1, 2011, The tatewill further decrease 1 4% on Janua 
yi , j : 7 
> 4 \ 4 4 7 
m Newtouodand s stwdl ivieiatet ttc dggeesiod to 4% (from-5%) for taxation years beginning,on or after April 1, 2014), 
i} 


OVERVIEW TABLE OF SECTIONS 


Income Tax Act 
1 — Short title 


PART | — INCOME TAX 


DIVISION .A — LIABILITY FOR TAX 
2 


DIVISION B — COMPUTATION OF INCOME 
Basic Rules 
3 and 4 


Subdivision a — Income or Loss from an Office or Employment 
Basic Rules 

s 

Inclusions 

6 and 7 

Deductions 


8 


Subdivision b — Income or Loss from a Business or Property 
Basic Rules 

9 to 11 

Inclusions 

12 to 17 

Deductions 

18 to 21 

Ceasing to Carry on Business 
2240 25 

Special Cases 

26 to 37 


Subdivision c — Taxable Capital Gains and Allowable Capital Losses 
38 to 55 


Subdivision d — Other Sources of Income 


56 to 59.1 

Subdivision e — Deductions in Computing Income 

60 to 66.8 

Subdivision f — Rules Relating to Computation of Income 
67 to 80.5 


Subdivision g — Amounts Not Included in Computing Income 
81 


Subdivision h — Corporations Resident in Canada and Their Shareholders 
82 to 89 


Subdivision i— Shareholders of Corporations Not Resident in Canada 
90 to 95 


Subdivision j — Partnerships and Their Members 
96 to 103 


Subdivision k — Trusts and Their Beneficiaries 
104 to 108 


Division C— COMPUTATION OF TAXABLE INCOME 
110 to 114.2 


lvii 


Overview Table of Sections 


Division D— TAXABLE INCOME EARNED IN CANADA BY NON-RESIDENTS 
115 to 116 


Division E— COMPUTATION OF TAX 


Subdivision a — Rules Applicable to Individuals 
117 

Annual Adjustment of Deductions and Other Amounts 
Tt to 122,51 


Subdivision a.1 — Canada Child Tax Benefit 
122.6 to 122.64 


Subdivision a.2 — Working Income Tax Benefit 
122.7 and 127.71 


Subdivision b — Rules Applicable to Corporations 
123 to.4:25:3 

Canadian Film or Video Production Tax Credit 

125.4 

Film or Video Production Services Tax Credit 

125.5 


Subdivision c — Rules Applicable to All Taxpayers 
126 to 127.41 


Division E.1 — MINIMUM TAX 
127.5 4012755 


Division F — SPECIAL RULES APPLICABLE IN CERTAIN CIRCUMSTANCES 
Bankruptcies 

128 

Changes in Residence 

128.1 to 128.3 

Private Corporations 

129 

Investment Corporations 

130 

Mortgage Investment Corporations 

130.1 

Mutual Fund Corporations 

134 

Mutual Fund Trusts 

132 tos1322 

Non-Resident-Owned Investment Corporations 
133 to 134.2 

Patronage Dividends 

135 

Agricultural Cooperatives — Tax Deferred Patronage Dividends 
13531 

Cooperative Corporations 

136 

Credit Unions, Savings and Credit Unions and Deposit Insurance Corporations 
137 to 137.2 

Insurance Corporations 

138 to 139 

Demutualization of Insurance Corporations 
139.1 to 141.1 

Financial Institutions 

142.2 to 142.7 

Communal Organizations 

143 and 143.1 


lvili 


Income Tax Act 


Cost of Tax Shelter Investments 


143.2 

Expenditures — Limitations [Proposed] 

143.3 

Expenditures — Limit for Contingent Amount [Proposed] 
143.4 


Division G— DEFERRED AND OTHER SPECIAL INCOME ARRANGEMENTS 
Employees Profit Sharing Plans 

144 

Employee Life and Health Trust 

144.1 © 

Registered Supplementary Unemployment Benefit Plans 
145 

Registered Retirement Savings Plans 

146 

Home Buyers’ Plan 

146.01 

Lifelong Learning Plan 

146.02 

Registered Education Savings Plans 

146.1 

Tax-free Savings Accounts 

146.2 

Registered Home Ownership Savings Plans [Repealed] 
Registered Retirement Income Funds 
146.3 

Registered Disability Savings Plan 

146.4 

Deferred Profit Sharing Plans 

147 

Registered Pension Plans 

147.1 to 147.4 

Life Insurance Policies 

148 

Eligible Funeral Arrangements 

148.1 


Division H — EXEMPTIONS 
Miscellaneous Exemptions 

149 

Qualified, Donees 

149.1 and 149.2 


Division |— RETURNS, ASSESSMENTS, PAYMENT AND APPEALS 
Returns ait 2 
150 and 150.1 

Estimate of Tax 

151 

Assessment 

152 

Payment of Tax 

153 to 160.4 

Interest 

161 

Offset of Refund Interest and Arrears Interest 

161.1 and 161.2 


lix 


Overview Table of Sections 


Small Amounts Owing 

161.3 and 161.4 

Penalties 

162 to 163.1 

Misrepresentation of a Tax Matter by a Third Party 
163.2 

Refunds 

164 

Objections to Assessments 

165 


General 
166 to 167 
Revocation of Registration of Certain Organizations and Associations 
168 
Division J— APPEALS TO THE TAX COURT OF CANADA AND THE FEDERAL COURT OF APPEAL 
169 to 180 
PART 1.01 — TAX IN RESPECT OF STOCK OPTION BENEFIT DEFERRAL 
180.01 
PART I.1 — INDIVIDUAL SURTAX [Repealed] 

PART 1|.2 — TAX ON OLD AGE SECURITY BENEFITS 

180.2 
PART I.3 — TAX ON LARGE CORPORATIONS [Pre-2006] 

181 to 181.71 

PART Il|— TOBACCO MANUFACTURERS’ SURTAX 
182 and 183 


PART Il.1 — TAX ON CORPORATE DISTRIBUTIONS 
183.1 and 183.2 


PART IIl— ADDITIONAL TAX ON EXCESSIVE ELECTIONS 
184 and 185 


PART Ill.1 — ADDITIONAL TAX ON EXCESSIVE ELIGIBLE DIVIDEND DESIGNATIONS 
185.1 and 185.2 


PART IV — TAX ON TAXABLE DIVIDENDS RECEIVED BY PRIVATE CORPORATIONS 
186 to 187 


PART IV.1 — TAXES ON DIVIDENDS ON CERTAIN PREFERRED SHARES RECEIVED BY CORPORATIONS 
187.1 to 187.61 


PART V — TAX AND PENALTIES IN RESPECT OF QUALIFIED DONEES 
187.7 to 189 


PART VI— TAX ON CAPITAL OF FINANCIAL INSTITUTIONS 
190 
Calculation of Capital Tax 
190.1 to 190.16 
Administrative Provisions 
190.2 to 190.211 


PART VI.1 — TAX ON CORPORATIONS PAYING DIVIDENDS ON TAXABLE PREFERRED SHARES 
191 to 191.4 


lx 


Income Tax Act 


PART Vil — REFUNDABLE TAX ON CORPORATIONS ISSUING QUALIFYING SHARES 
192 and 193 


PART Vill — REFUNDABLE TAX ON CORPORATIONS IN RESPECT OF SCIENTIFIC RESEARCH AND 
EXPERIMENTAL DEVELOPMENT TAX CREDIT 


194 and 195 | | 
PART IX — TAX ON DEDUCTION UNDER SECTION 66.5 
196 | 
PART IX.1 — TAX ON SIFT PARTNERSHIPS 
197 
PART X — TAXES ON DEFERRED PROFIT SHARING PLANS AND REVOKED PLANS 
198 to 204 


PART X.1 on TAX IN RESPECT OF OVER-CONTRIBUTIONS TO DEFERRED INCOME PLANS 
204.1 to 204.3 


PART X.2 — TAX IN RESPECT OF REGISTERED INVESTMENTS 
204.4 to 204.7 


PART X.3 — LABOUR-SPONSORED VENTURE CAPITAL CORPORATIONS 
204.8 to 204.87 


PART X.4 — TAX IN RESPECT OF OVERPAYMENTS TO REGISTERED EDUCATION SAVINGS PLANS 
204.9 to 204.93 


PART X.5 — PAYMENTS UNDER REGISTERED EDUCATION SAVINGS PLANS 
204.94 


PART XI — TAXES IN RESPECT OF REGISTERED DISABILITY SAVINGS PLANS 
205 to 207 


FORMER PART XI — TAX IN RESPECT OF CERTAIN PROPERTY ACQUIRED BY TRUSTS, ETC., GOVERNED BY 
DEFERRED INCOME PLANS [Repealed] 


PART XI1.01 — TAXES IN RESPECT OF RRIFs, RRSPs AND TFSAs 
207.01 to 207.07 


PART XI.1 — TAX IN RESPECT OF DEFERRED INCOME PLANS AND OTHER TAX EXEMPT PERSONS 
207.1 and 207.2 


PART XI.2 — TAX IN RESPECT OF DISPOSITIONS OF CERTAIN PROPERTIES 
207.3 to 207.4 


PART XI.3 — TAX IN RESPECT OF RETIREMENT COMPENSATION ARRANGEMENTS 
207.5 to 207.7 


PART XIl — TAX IN RESPECT OF CERTAIN ROYALTIES, TAXES, LEASE RENTALS, ETC., PAID TO A 
GOVERNMENT BY A TAX EXEMPT PERSON [Repealed] 


PART Xil.1 — TAX ON CARVED-OUT INCOME 
209 


PART XIil.2 — TAX ON DESIGNATED INCOME OF CERTAIN TRUSTS 
210 to 210.3 


PART XII.3 — TAX ON INVESTMENT INCOME OF LIFE INSURERS 
211 to 211.5 


PART XIil.4 — TAX ON QUALIFYING ENVIRONMENTAL TRUSTS 
211.6 


xi 


Overview Table of Sections 


PART XiI.5 — RECOVERY OF LABOUR-SPONSORED FUNDS TAX CREDIT 
217 to 214,09 


PART XII.6 — TAX ON FLOW-THROUGH SHARES 


211.91 
PART Xill— TAX ON INCOME FROM CANADA OF NON-RESIDENT PERSONS 
212 to 218.1 
PART Xill.1 — ADDITIONAL TAX ON AUTHORIZED FOREIGN BANKS 
218.2 / 
PART XIlI.2 — NON-RESIDENT INVESTORS IN CANADIAN MUTUAL FUNDS 
218.3 
PART XIV — ADDITIONAL TAX [BRANCH TAX] ON NON-RESIDENT CORPORATIONS 
219 to 219.3 


PART XV — ADMINISTRATION AND ENFORCEMENT 
Administration 
220 to 221.2 
Collection 
222 to 229.1 
General 
230 to [proposed] 237.3 
Offences and Punishment 
238 to 243 
Procedure and Evidence 
244 


PART XVI— TAX AVOIDANCE 
245 and 246 


PART XVI.1 — TRANSFER PRICING 
247 


PART XVII — INTERPRETATION 
248 to 262 


SCHEDULE — [Proposed] LISTED CORPORATIONS 


xu 


3 

3.1 
3.1(1) 
3.1(2) 

4 

4(1), (2) 
4(3) 
4(4) 


5 
5(1) 
5(2) 


6 

6(1) 
6(1)(a) 
6(1)(a) 
6(1)(b) 
6(1)(c) 
6(1)(d) 
6(1)(e) 
6(1)(e.1) 
6(1)(f) 
6(1)(f£.1) 
6(1)(g) 
6(1)(h) 
6(1)(i) 
6(1)(j) 


DETAILED TABLE OF SECTIONS 


INCOME TAX ACT 
Short title 


PART | — INCOME TAX 
DIVISION A — LIABILITY FOR TAX 


Tax payable by persons resident in Canada 
Taxable income 
Tax payable by non-resident persons 
DiviSiON B — COMPUTATION OF INCOME 


Basic Rules 
Income for taxation year 


[Proposed] Limit on loss [REOP required] 
[Proposed] Determination of profit 


Income or loss from a source or from sources in a place 
Deductions applicable 
[Repealed] 


Subdivision a— Income or Loss from an Office or Employment 


Basic Rules 


Income from office or employment 
Loss from office or employment 


Inclusions 


Amounts to be included as income from office or employment 
value of benefits 

[Proposed] value of benefits 

personal or living expenses [allowances] 

director’s or other fees 

allocations, etc., under [employees] profit sharing plan 
standby charge for automobile 

[Repealed] 

[private] employment insurance [plan] benefits 

Canadian Forces members and veterans income replacement benefits 
employee benefit plan benefits 

employee trust 

salary deferral arrangement payments 

reimbursements and awards 


6(1)(k), (1) automobile operating expense benefit 


6(1)() 
6(1.1) 
6(1.2) 
6(2) 
6(2.1) 
6(2.2) 
6(3) 
6(3.1) 
6(4) 
6(5) 
6(6) 
6(7) 
6(8) 
6(9) 
6(10) 


[Proposed] where standby charge does not apply 
Parking cost 

[Proposed] Deeming rule — amount received 
Reasonable [automobile] standby charge 
Automobile salesman 

[Repealed] 

Payments by employer to employee 

[Proposed] Amount receivable for covenant 
Group term life insurance 

[Repealed] 

Employment at special work site or remote location 
Cost of property or service [includes GST, etc.] 
GST rebates re costs of property or service 
Amount in respect of interest on employee debt 
Contributions to an employee benefit plan 


6(11), (12) Salary deferral arrangement 


6(13) 
6(14) 
6(15) 
6(15.1) 


Application 

Part of plan or arrangement 
Forgiveness of employee debt 
Forgiven amount 
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7(8)(15) 
7(16) 


8 

8(1) 
8(1)(a) 
8(1)(b) 
8(1)(b) 
8(1)(c) 
8(1)(d) 
8(1)(e) 
8(1)(f) 
8(1)(g) 
8(1)(h) 
8(1)(h.1) 
8(1)(i) 
8(1)(i) 
8(1)() 


Detailed Table of Sections 


Disability-related employment benefits [transportation, parking, attendant] 
Definitions 

Group disability benefits — insolvent insurer 

Benefit re housing loss 

Benefit re eligible housing loss 

Housing loss oA 

Eligible housing loss 

Employer-provided housing subsidies 


Agreement to issue securities to employees [stock options] 
Employee stock options [in CCPC] 

Non-arm’s length relationship with trusts 

[Repealed under former Act] 

Order of disposition of securities 

Disposition of newly-acquired security 

Exchange of options 

Rules where securities exchanged 

Emigrant 

Rights ceasing to be exercisable 

Securities held by trustee [deemed held by employee] 
Special provision [taxable benefit is under s. 7 only] 
Application of subsec. (1) 

Non-application of this section 

Sale to trustee for employees 

Definitions 

[Proposed] Definitions 

[Repealed] 

Prescribed form for deferral 


Deductions 


Deductions allowed 

[Repealed] 

legal expenses of employee 

[Proposed] legal expenses of employee 
clergy residence 

teachers’ exchange fund contribution 
expenses of railway employees 

sales expenses [of commission employee] 
transport employee’s expenses 

travel expenses 

motor vehicle travel expenses 

dues and other expenses of performing duties 
[Proposed] dues and other expenses of performing duties 
motor vehicle and aircraft costs 


8(1)(k), (1) [Repealed under former Act] 


8(1)(1.1) 
8(1)(1.2) 
8(1)(m) 
8(1)(m.1) 
8(1)(m.2) 
8(1)(n) 
8(1)(n.1) 
8(1)(0) 
8(1)(0.1) 
8(1)(p) 
8(1)(q) 
8(1)(r) 
8(1)(s) 
8(1.1) 
8(2) 
8(3) 
8(4) 
8(5) 
8(6) 
8(6.1) 
8(7) 
8(8) 
809) 
8(10) 
8(11) 
8(12) 


C.P.P. contributions and U.I.A. [E.I.] premiums 
[Proposed] Quebec parental insurance plan 
employee’s registered pension plan contributions 
[Repealed under former Act] 

employee RCA contributions 

salary reimbursement 

reimbursement of disability payments 

forfeited amounts [salary deferral arrangement] 
idem [employees profit sharing plan] 

musical instrument costs 

artists’ employment expenses 

apprentice mechanics’ tool costs 

deduction — tradesperson’s tools 


General limitation 

[Repealed under former Act] 
Meals 

Dues not deductible 
Apprentice mechanics 
Eligible tool of tradesperson 
Cost of tool 

[Repealed under former Act] 
Presumption 

Certificate of employer 
Goods and services tax 
Forfeiture of securities by employee 


lxiv 


Detailed Table of Sections 


8(13) Work space in home 
Subdivision b — Income or Loss from a Business or Property 
Basic Rules 


9 

9(1) Income 

9(2) Loss 

9(3) Gains and losses not included 

9(3) [Proposed] Gains and losses not included 

10 

10(1) Valuation of inventory ” 
10(1.01) Adventures in the nature of trade 5 
10(1.1) Certain expenses included in cost im 
10(2) Continuation of valuation Pr 
10(2.1) Methods of valuation to be same < 
10(3) Incorrect valuation i 
10(4) Fair market value i 


10(5) [Meaning of] Inventory 

10(6) Artistic endeavour 

10(7) Value in later years , 
10(8) Definition of “business that is an individual’s artistic endeavour” 
10(9) Transition 
10(10), (11) Acquisition of control 

10(12) Removing property from [Canadian] inventory [of non-resident] 
10(13) Adding property to [Canadian] inventory [of non-resident] 

10(14) Work in progress 


11 
11() Proprietor of business 
11(2) Reference to “taxation year” 
Inclusions 
12 
12(1) Income inclusions 


12(1)(a) _ services, etc., to be rendered [or goods to be delivered] 
12(1)(b) amounts receivable 

12(1)(c) interest 

12(1)(d) __ reserve for doubtful debts 

12(1)(d.1) reserve for guarantees, etc. 

12(1)(e) _ reserves for certain goods and services, etc. 
12(1)(e.1) [insurer’s] negative reserves 

12(1)(f) insurance proceeds expended 

12(1)(g) payments based on production or use 

12(1)(g.1) proceeds of disposition of right to receive production 
12(1)(h) _ previous reserve for quadrennial survey 

12(1)(G), G.1) bad debts recovered 

12(1)G) dividends from resident corporations 

12(1)G) — [Proposed] dividends from resident corporations 
12(1)(k) dividends from other corporations 

12(1)(k) | [Proposed] foreign corporations, trusts and investment entities 
12(1)() partnership income 

12(1)(m) _ benefits from trusts 

12(1)(n) employees profit sharing plan [or employee trust] 
12(1)(n.1) employee benefit plan 

12(1)(n.2) forfeited salary deferral amounts 

12(1)(m.3) retirement compensation arrangement 

12(1)(0) [Repealed] 

12(1)(0.1) foreign oil and gas production taxes 

12(1)(p) certain payments to farmers 

12(1)(q) employment tax deduction 

12(1)(7) inventory adjustment [depreciation, etc.] 

12(1)(s) reinsurance commission 

12(1)(t) investment tax credit 

12(1)(u) home insulation or energy conversion grants 

12(1)(v) | research and development deductions 

12(1)(w)  subsec. 80.4(1) benefit 

12(1)(x) inducement, reimbursement, [refund] etc. 

12(1)(x.1) fuel tax rebates 

12(1)(x.2) Crown charge [royalty] rebates 

12(1)(y) automobile provided to partner 

12(1)(z) amateur athlete trust payments 

12(1)(z.1) qualifying environmental trusts 

12(1)(z.2) dispositions of interests in qualifying environmental trusts 
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12(1)(z.3) 
12(1)(z.4) 
12(1)(z.5) 
12(1)(z.6) 
12(2) 
12(2.01) 
12(2.1) 
12(2.2) 
12(3) 
12(4) 
12(4.1) 
12(5)+8) 
12(9) 
12(9) 
12(9.1) 
12(9.1) 


12.2(5) 
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debt forgiveness 

eligible funeral arrangements 

TFSA amounts 

refunds [of countervailing or anti-dumping duties] 
Interpretation 

[Proposed] No deferral of s. 9 income under para. (1)(g) 
Receipt of inducement, reimbursement, etc. 

Deemed outlay or expense 

Interest income [corporation, etc. — accrual to year-end] 
Interest from investment contract [annual accrual] 
Impaired debt obligations 

[Repealed under former Act] 

Deemed accrual 

[Proposed] Deemed accrual 

Exclusion of proceeds of disposition 

[Proposed] Exclusion of proceeds of disposition 
[Repealed under former Act] 

Income from RHOSP 

NISA receipts 

Amount credited or added not included in income 
Acquisition of control — corporate NISA Fund No. 2 
Definitions 

Cash bonus on Canada Savings Bonds 


Amount to be included [annually from life insurance policy] 


1) [Repealed under former Act] 


Amount to be included [annually from life insurance policy] 


12.2(6), (7) [Repealed under former Act] 


12.2(8) 
12.2(9) 
12.2(10) 
12.2(11) 
12.2(12) 
12.2(13) 
12.3 
12.4 
12.5 
12.5(1) 
12.5(2) 
12.5(3) 
12.5(4) 


13(7)(a) 
13(7)(b) 
13(7)(c) 
13(7)(d) 
13(7)(e) 
13(7)(e.1) 


Deemed acquisition of interest in annuity 
[Repealed under former Act] 

Riders 

Definitions 

Application of subsecs. 138(12) and 148(9) 
Application of subsec. 148(10) 

Transition inclusion re unpaid claims reserve 
Bad debt inclusion 


Definitions 

Transition year income inclusion 
Transition year income deduction reversal 
Winding-up 

Amalgamations 

Application of subsec. (7) 

Transfer of insurance business 

Ceasing to carry on business 

Ceasing to exist 


Recaptured depreciation 

[Proposed] Recaptured depreciation 

Idem [luxury automobile] 

“Taxation year’, “year” and “income” of individual 
Exchanges of [depreciable] property 
Replacement for a former property 
[Proposed] Election — limited period franchise, concession or license 
[Proposed] Effect of election 
Reclassification of property 

Rules applicable [leasehold interest] 
Idem [rent deemed to be CCA] 
[Proposed] Deemed cost and depreciation 
Idem [disposition of option] 

[Proposed] Deemed recapture 

Idem [disposition of option] 

Lease cancellation payment 

Misclassified property 

Rules applicable 

[change in use from income-producing] 
[change in use to income-producing] 
[partial use to produce income] 

[partial change in use] 

[non-arm’s length acquisition] 

[capital gains exemption election] 
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13(7)(f) 
13(7)(g) 
13(7)(h) 
13(7.1) 
13(7.2) 
13(7.3) 
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[change in control] 

[luxury automobile] 

[luxury automobile — non-arm’s length acquisition] 
Deemed capital cost of certain property 

Receipt of public assistance 

Control of corporations by one trustee 


13(7.4), (7.5) Deemed capital cost 


13(8) 
13(9) 
13(10) 
13(11) 
13(12) 
13(13) 
13(14) 
13(15) 
13(16) 
13(17) 
13(18) 
13(18.1) 


Disposition after ceasing business 

Meaning of “gaining or producing income” 

Deemed capital cost 

Deduction in respect of property used in performance of duties 
Application of para. 20(1)(cc) [lobbying expenses] 

Deduction under Canadian Vessel Construction Assistance Act 
Conversion cost 

Where subsec. (1) and subdivision c do not apply 

Election concerning vessel 

Separate prescribed class concerning vessel 

Reassessments 

Ascertainment of certain property 


13(19), (20) Disposition of deposit [vessel construction] 


13(21) 
13(21.1) 
13(21.2) 
13(22) 
13(23) 
13(23.1) 
13(24) 
13(25) 
13(26) 


Definitions 

Disposition of building 

Loss on certain transfers [within affiliated group] 
Deduction for insurer 

Deduction for life insurer 

Application of subsec. 138(12) 

Acquisition of control 

Early change of control 

Restriction on deduction before available for use 


13(27)-(29) _ Interpretation — available for use 
13(30), (31) Transfers of property 


13(32) 


Leased property 
Consideration given for depreciable property 
Deductible expenses 


Eligible capital property — inclusion in income from business 
Election re capital gain 

Election re property acquired with pre-1972 outlays or expenditures 
Non-application of subsecs. (1.01) and (1.02) 

Deemed taxable capital gain [qualified farm property] 

Deemed capital gain [qualified fishing property] 

Amount deemed payable 
Acquisition of eligible capital property [not at arm’s length] 
References to “taxation year” or “year” 

Definitions 

[Proposed] Restrictive covenant amount 

Exchange of property 

[Proposed] Exchange of property 

Replacement property for a former property 

Deemed residence in Canada 

Effect of election under subsec. 110.6(19) 

Deemed eligible capital expenditure 

Receipt of public assistance 

Loss on certain transfers [within affiliated group] 

Deemed identical property 

[Non-resident] Ceasing to use [eligible capital] property in Canadian business 
[Non-resident] Beginning to use [eligible capital] property in Canadian business 


Benefit conferred on shareholder 

[Proposed] Benefit conferred on shareholder 

Conferring of benefit 

Forgiveness of shareholder debt 

Forgiven amount 

Cost of property or service 

[Repealed] 

[Proposed] Interpretation — subsec. (1) [“‘contemplated shareholder’’] 
Shareholder debt 

Persons connected with a shareholder 

[Proposed] Persons [or partnership] connected with a shareholder 
When s. 15(2) not to apply — non-resident persons 

When s. 15(2) not to apply — ordinary lending business 
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16(1) 
16(2), (3) 
16(4), (5) 
16(6) 
16(7) 
16.1 
16.1(1) 
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When s. 15(2) not to apply — certain employees 
When s. 15(2) not to apply — certain trusts 
When s. 15(2) not to apply — repayment within one year 
Employee of partnership 

Interest or dividend on income bond or debenture 
Idem, where corporation not resident 

Automobile benefit 

[Repealed under former Act] 

Application of subsecs. (1), (2) and (5) 
[Repealed] 

Deemed benefit to shareholder by corporation 


Interest on small business development bonds 
Rules for small business development bonds 
Definitions 

Money borrowed 

False declaration 

Disqualification 

Exception 


Interest on small business bond 
Rules for small business bonds 
Definitions 

Status of interest 

False declaration 

Partnerships 

Deemed eligible issuer 


Income and capital combined 
Obligation issued at discount 
Where subsec. (1) does not apply 
Indexed debt obligations 
Impaired indexed debt obligations 


Leasing properties 


16.1(2), (3) Assignments and subleases 


16.1(4) 


17(7), (8) 
17(8.1) 
17(8.2) 
17(9) 
17(10) 
17(11) 
17(11.1) 
17(11.2) 
1711.3) 
17(12) 
17(13) 
17(14) 
17(15) 


18 

18(1) 
18(1)(a) 
18(1)(b) 
18(1)(c) 
18(1)(d) 
18(1)(e) 
18(1)(e.1) 
18(1)(f) 
18(1)(g) 


Amalgamations and windings-up 
Replacement property 
Additional property 
Renegotiation of lease 


Amount owing by non-resident [deemed interest income] 
Anti-avoidance rule — indirect loan 
Exception to anti-avoidance rule — indirect loan 
Anti-avoidance rule — loan through partnership 
Anti-avoidance rule — loan through trust 
Anti-avoidance rule — loan to partnership 
Exception 
Borrowed money 
Deemed use 
Exception 
Determination of whether related and controlled foreign affiliate status 
Determination of whether related 
Determination of whether persons related 
Back-to-back loans 
Determination of whether persons related 
Determination of controlled foreign affiliate status 
Extended definition of controlled foreign affiliate 
Anti-avoidance rule — where rights or shares issued, acquired or disposed of to avoid tax 
Definitions 
Deductions 


General limitations 

general limitation 

capital outlay or loss 

limitation re exempt income 

annual value of property 

reserves, etc. 

unpaid claims under insurance policies 
payments on discounted bonds 
payments on income bonds 
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18(1)(h) personal and living expenses 

18(1)(i) limitation re employer’s contribution under supplementary unemployment benefit pau 
18(1)G) limitation re employer’s contribution under deferred profit sharing plan 
18(1)(k) limitation re employer’s contribution under profit sharing plan 

18(1)() use of recreational facilities and club dues 

18(1)d.1) [Repealed] 

18(1)(m) limitation re employee stock option expenses 

18(1)(n) _ political contributions 

18(1)(0) employee benefit plan contributions 

18(1)(0.1) salary deferral arrangement 

18(1)(0.2) retirement compensation arrangement 

18(1)(0.3) employee life and health trust 

18(1)(p) limitation re personal services business expenses 

18(1)(q) dimitation re cancellation of lease 

18(1)(r) certain automobile expenses 

18(1)(s) loans or lending assets 

18(1)(t) payments under different acts 

18(1)(@u) ~—s fees — individual savings plans 

18(1)(v) interest — authorized foreign bank 

18(1)(w) . [Proposed] underlying payments on qualified securities 

18(2) Limit on certain interest and property tax 

18(2.1) | Where taxpayer member of partnership 

18(2.2) Base level deduction 

18(2.3) | Associated corporations 

18(2.4) Failure to file agreement 

18(2.5) Special rules for base level deduction 

18(3) Definitions 

18(3.1) | Costs relating to construction of building or ownership of land 

18(3.2) Included costs 

18(3.3) | Completion 

18(3.4), (3.5) Where subsec. (3.1) does not apply 

18(3.6) Undue delay 

18(3.7) Commencement of footings 

18(4) Limitation re deduction of interest by certain aap [thin cdcdpde! ie 
18(5) Definitions 
18(5.1) Person deemed not to be specified shareholder 
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18(6) Loans made on condition 
18(7), (8) [Repealed] 
18(9) Limitation respecting prepaid expenses 


18(9.01) Group term life insurance 

18(9.02) Application of subsec. (9) to insurers 

18(9.1) Penalties, bonuses and rate-reduction payments 

18(9.2) Interest on debt obligations 

18(9.3)-(9.8) Interest on debt obligations 

18(10) Employee benefit plan 

18(11) Limitation [on interest expense] 

18(12) Work space in home 

18(13) When subsec. (15) applies to money lenders 

18(14) When subsec. (15) applies to adventurers in trade 
18(15) Loss on certain properties [transferred within affiliated group] 
18(16) Deemed identical property 

18.1 [Matchable expenditures] 

18.11) Definitions 

18.1(2) Limitation on the deductibility of matchable expenditure 
18.1(3) | Deduction of matchable expenditure 

18.1(4) Amount of deduction 

18.1(5) Special rules 

18.1(6) | Proceeds of disposition considered income 

18.1(7) Arm’s length disposition 

18.1(8) | Non-arm’s length disposition 

18.19) Special case 

18.1(10) Amount of deduction if non-arm’s length disposition 
18.1(11) Partnerships 

18.1(12) Identical property 

18.1(13) Application of section 143.2 

18.1114) Debt obligations 

18.1015) Non-applicability of section 18.1 

18.1(15) [Proposed] Non-application — risks ceded between insurers 
18.1(16) [Proposed] Non-application — no rights, tax benefits or shelters 
18.1017) [Proposed] Revenue exception 

18.2 [Repealed] 
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18.2 [Proposed] 

18.21) [Proposed] Definitions 

18.2(2) [Proposed] Double-dip interest not deductible. 

18.2(3) [Proposed] Specified financing expense 
18.2(4) [Proposed] Aggregate double-dip income — related parties 
18.2(5) [Proposed] Deemed effects 

18.2(6) [Proposed] Allocation by debtor corporation 

18.2(7) [Proposed] Allocation by Minister 

18.2(8) [Proposed] Inter-affiliate loans — exceptions 

18.2(9) [Proposed] Partnership rules 

18.2(10) [Proposed] Interpretation 


19(1) Limitation re advertising expense — newspapers 
19(2) [Repealed under former Act] 

19(3) Where subsec. (1) does not apply 

19(4) [Repealed under former Act] 

196) Definitions 

19(5.1) Interpretation [“Canadian citizen’’] 

19(6) Trust property 

19(7) Grace period 

19(8) Non-Canadian newspaper 


19.01(1) Definitions 

19.01(2) Limitation re advertising expenses — periodicals 
19.01(3) 100% deduction 

19.01(4) 50% deduction 

19.01(5) Application 

19.01(6) Editions of issues 


19.1(1) — Limitation re advertising expense on broadcasting undertaking 
19.1(2) — Exception 

19.1(3) [Repealed under former Act] 

19.1(4) Definitions 


20(1) Deductions permitted in computing income from business or property 
20(1)(a) capital cost of property [CCA] 

20(1)(b) cumulative eligible capital amount 

20(1)(c) interest 

20(1)(d) | compound interest 

20(1)(e) expenses re financing 

20(1)(e.1) annual fees, etc. [re borrowings] 

20(1)(e.2) premiums on life insurance used as collateral 

20(1)(f) — discount on certain obligations 

20(1)(g) share transfer and other fees 

20(1)(h), (@) [Repealed under former Act] 

20(1)G) repayment of loan by shareholder 

20(1)(k) [Repealed under former Act] 

20(1)1) doubtful or impaired debts 

20(1)(.1) reserve for guarantees, etc. 

20(1)(m) reserve in respect of certain [future] goods and services 

20(1)(m.1) manufacturer’s warranty reserve 

20(1)(m.2) repayment of amount previously included in income 

20(1)(n) reserve for unpaid amounts 

20(1)(0) reserve for quadrennial survey 

20(1)(p) bad debts 

20(1)(q) employer’s contributions to registered pension plan 

20(1)(q) [Proposed] employer’s contributions to RPP or PRPP 

20(1)(r) | employer’s contributions under retirement compensation arrangement 
20(1)(s) | employer’s contributions under employee life and health trust 
20(1)(t) | [Repealed under former Act] 

20(1)(u) ~— patronage dividends 

20(1)(v) mining taxes 

20(1)(v.1) [Repealed] 

20(1)(w) employer’s contributions under profit sharing plan 

20(1)(x) employer’s contributions under registered supplementary unemployment benefit plan 
20(1)(y) | employer’s contributions under deferred profit sharing plan 

20(1)(z) cancellation of lease 

20(1)(z.1) idem [lease cancellation payment where property not owned at year-end] 
20(1)(aa) landscaping of grounds 

20(1)(bb) fees paid to investment counsel 

20(1)(bb) [Proposed] fees paid to investment counsel 
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20(1)(cc) expenses of representation [or lobbying] 

20(1)(dd) investigation of site 

20(1)(ee) utilities service connection 

20(1)(ff) payments by farmers 

20(1)(gg) [Repealed] 

20(1)(hh) repayments of inducements, etc. 

20(1)(hh.1) repayment of obligation 

20(1)Gi) inventory adjustment 

20(1)Gj) reinsurance commission 

20(1)(kk) exploration and development grants 

20(1)(11) repayment of interest 

20(1)Gmm)_ cost of substances injected in reservoir 

20(1)(mn) Part XII.6 tax 

20(1)(nn.1} recapture of investment tax credits — child care space amount 
20(1)(00), (pp) salary deferral arrangement 

20(1)(qq) disability-related modifications to buildings 

20(1)(@r) — disability-related equipment 

20(1)(ss) qualifying environmental trusts 

20(1)(tt) acquisition of interests in qualifying environmental trusts 
20(1)(uu) debt forgiveness 

20(1)(vv) countervailing or anti-dumping duty 

20(1)(ww) split income 

20(1.1) Application of subsec. 13(21) 

20(1.2) Application of subsec. 12.2(11) 

20(2) Borrowed money 

20(2.1) Limitation of expression “interest” 

20(2.2) — Limitation of expression “life insurance policy” 
20(2.3) Sectoral reserve 

20(2.4) Specified percentage 

20(3) Borrowed money 

20(4), (4.1) Bad debts from dispositions of depreciable property 
20(4.2) Bad debts re eligible capital property 

20(4.3) Deemed allowable capital loss 

20(5), (5.1) Sale of agreement for sale, mortgage or hypothecary claim included in proceeds of disposition 
20(6) Special reserves 

20(7) Where para. (1)(m) does not apply 
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20(8) No deduction in respect of [sale of] property in certain circumstances 
20(9) Application of para. (1)(cc) 

20(10) Convention expenses 

20(11) Foreign taxes on income from property exceeding 15% 

20(12) Foreign non-business income tax 

20(12) [Proposed] Foreign non-business income tax 


20(12.1) Foreign tax where no economic profit 

20(13) Dividend on share from foreign affiliate of taxpayer 
20(13) [Proposed] Deductions under subdivision i 

20(14) Accrued bond interest 

20(14.1) Interest on debt obligation 

20(15) [Repealed] 

20(16), (16.1) Terminal loss 

20(16.1) [Proposed] Non-application of subsec. (16) 
20(16.2) Reference to “taxation year” and “year” of individual 
20(16.3) Disposition after ceasing business 

20(19) Annuity contract 

20(20) Life insurance policy [disposed of] 

20(21) [Deduction on disposition of] Debt obligation 
20(22) Deduction for [insurer’s] negative reserves 

20(23) [Repealed under former Act] 

20(24) Amounts paid for undertaking future obligations 
20(25) Manner of election 

20(27) Loans, etc., acquired in ordinary course of business 
20(27.1) Application of subsecs. 13(21) and 138(12) 

20(28), (29) Deduction [for building] before available for use 
20(30) Specified reserve adjustment 

20.01 

20.01(1) PHSP [private health services plan] premiums 
20.01(2) Limit 

20.01(3) Equivalent coverage 
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Weak currency debt [Kiwi loans] — interpretation 
Interest and gain 
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Reference to property in inventory 
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37(9.1) Limitation re specified employees 

37(9.2) Associated corporations 

37(9.3) | Agreement among associated corporations 
37(9.4) Filing 

37(9.5) Deemed corporation 

37(10) Time for election 

37(11) Filing requirement 

37(12) Misclassified expenditures 

37(13) Non-arm’s length contract — linked work 
37.1-37.3 [Repealed] 


Subdivision c — Taxable Capital Gains and Allowable Capital Losses 
38 Taxable capital gain and allowable capital loss 
38(a) [taxable capital gain — general] 
38(a.1) [taxable capital gain — donation of listed securities] 
38(a.2) [taxable capital gain — ecological gift] 
38(a.3) [taxable capital gain — exchange of partnership units for securities later donated] 
38(b) [allowable capital loss] 


38(c) {allowable business investment loss] 

38.1 Tax-deferred transaction — flow-through shares 

38.1 [Proposed] Allocation of gain re certain gifts 

39 

39(1) Meaning of capital gain and capital loss [and business investment loss] 
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42 [Proposed] 
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[split] pension income reallocation 

[spousal or child] support 


56(1)(c), (c.1) [Repealed] 


56(1)(c.2) 
56(1)(d) 

56(1)(d.1) 
56(1)(d.2) 
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Pension benefits 
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INCOME TAX ACT 


An Act Respecting Income Taxes 


REVISED STATUTES OF CANADA 1985, c. 1 (STH SUPPLEMENT), AS AMENDED BY 1994, cc. 7, 8, 13, 21, 28, 29, 38, 
413° 19957 eed, 3,19) 17, 187'245:3854651996)'ce2'63-1 FY 215123; 1997, cc. 10,12; 25,26; 1998,..ce..19, 21, 34;.1999, cc...10;, 17; 


22s LOY SEs 200, CeO 12145 19236-2001 cer 1617: aT 41; 2002, icc. 8, 9; 2003, cc. 15,.19, 28; 2004, cc. 11, 22, 24,25, 26; 


’ 


2005, cc. 19, 21, 30,33, 34, 35,38, 47, 49; 2006, cc. TI) 4, 9, 12; 2007, ‘cc. 2, 16; 29,35; 36; 2008;-c. 28;'2009, cc: 2, 31::2010, 
Co} 12, PS 20 Verec. T5y. 24s 


REVISED ‘STATUTES OF CANADA 1952, c. 148, PARTS I TO IIA, V TO VIT WERE REPEALED BY 1970-71-72, c. 63, s. 1 (PART 
I) AND NEW PARTS I TO XVII WERE SUBSTITUTED (THE “AMENDED ACT’), APPLICABLE BY s. 9 TO THE 1972 AND 
SUBSEQUENT TAXATION YEARS. THE AMENDED ACT HAS BEEN AMENDED BY 1972, c. 9; 1973-74, cc. 14, 29, 30, 44, 45, 
49, 51; 1974-75-76, cc. 26, 50, 58, 71, 87, 88, 95, 106; 1976-77, c. 4, 10; 1977-78, cc. 1, 4, 32, 41, 42; 1978-79, c. 5; 1979, c. 5; 1980-81- 
82-83, cc. 40, 47, 48, 68, 102, 104, 109, 140, 158, 161, 167; 1984, c. 1; 1984, cc. 6,19, 29, 31, 45; 1985, cc. 22, 45; 1986, cc. 2, 6, 24, 40, 
44,55, 58; 1987, cc. 3, 23, 34, 45, 46; 1988,,.cc. 28, 55, 65; 1990, cc. 1, 34, 35, 39, 42, 45; 1991, cc. 22, 47, 49; 1992, cc. 1, 24, 27, 29, 48; 


1993>>cc.) 24,27. 


REVISED STATUTES OF CANADA 1952, c. 148, APPLICABLE TO THE 1953 AND SUBSEQUENT TAXATION YEARS (THE 
“FORMER ACT”), WAS AMENDED BY 1952-53, c. 40; 1953-54, c. 57; 1955, cc. 54, 55; 1956, c. 39; 1957, c. 29; 1957-58, c. 17; 1958, 
c. 32; 1959, c. 45; 1960, c. 43; 1960-61, cc. 17, 49; 1962-63, c. 8; 1963, cc. 21, 41; 1964-65, cc. 13, 26, 54; 1965, cc. 12, 18; 1966-67, cc. 
25, 47, 69, 82, 84, 91, 96, 97; 1967-68, c. 38; 1968-69, cc. 28, 33, 44; 1969-70, c. 8; 1970-71-72, cc. 1, 11, 30, 48, 63, 64. 


1. Short title — This Act may be cited as the Income Tax Act. 


PART | — INCOME TAX 


DIVISION A — LIABILITY FOR TAX 


2. (1) Tax payable by persons resident in Canada — An in- 
come tax shall be paid, as required by this Act, on the taxable in- 
come. for each taxation year of every person resident in Canada at 
any time in. the year. 


Related Provisions: 2(2)— Calculation of taxable income; 94(3)(a)(i) [pro- 
posed] — Application to trust deemed resident in Canada; 96 — Partnerships and their 
members; 104 — Trusts and estates; 114 — Residence for part of year; 126 — Foreign 
tax credit; 127.5 — Alternative minimum tax; 149 — Exempt persons; 250 — Ex- 
tended meaning of resident. 


Selected Cases [subsec. 2(1)]: Garron Family Trust (Trustee of) v. R., [2010] 2 
C.T.C. 2346 (TCC); aff'd [2011] 2 C.T.C. 7 (FCA) (Test for determining residence of 
trusts same as for corporations, i.e., place of central management and control); Hauser 
v. R., [2006] 4 C.T.C. 193 (FCA) (Pilot residing in Bahamas, but based in Canada for 
purposes of employment ordinarily resident in Canada); Harris-Eze v. R., [2002] 1 
C.T.C. 2174 (TCC) (Indicia of taxpayer’s attachments to Canada insufficient to result 
in being “ordinarily resident”); Kadrie v. R., [2001] 4 C.T.C. 2551 (TCC) (OECD con- 
cept of “centre of vital interests” rejected in determination of residence); Fischer v. R., 
[1995] 1 C.T.C. 2011 (TCC) (Factors considered where connections with both Japan 
and Canada); Wassick v. R., [1994] 2 C.T.C. 2235 (TCC) (Factors.considered by Court 
in determination of residence); R. v. Bergelt, [1986] 1 C.T.C. 212 (FCTD) (Taxpayer 
severed residential ties by taking permanent job in U.S.); R. v. Gurd’s Products Co. 
Ltd., [1985] 2 C.T.C. 85 (FCA); leave to appeal to SCC refused (1985), 64 N.R. 156 
(note), (sub. nom, Gurd’s Products vy. MNR) (Wholly owned Canadian subsidiary car- 
rying on business in Canada deemed to be resident despite central management and 
control in U.S.); Thibodeau Family Trust v. R., [1978] C.T.C. 539 (FCTD) (Trust non- 
resident where majority of trustees reside in Bermuda; trust cannot be resident in two 
places); MNR v. Stickel, [1974] C.T.C. 416 (SCC) (Retention of U.S. residence for 
purposes of treaty exemption from Canadian tax related to period of employment as 
teacher, not to length of visit); Zehnder & Co. v. MNR, [1970] C.T.C. 85 (Exch.) (Tax- 
payer company resident when authority vested in Canadian directors despite non-resi- 
dent shareholders); Bedford Overseas Freighters Ltd. vy. MNR, [1970] C.T.C. 69 
(Exch.) (Taxpayer company resident when authority vested in Canadian directors); 
MNR vy. Crossley Carpets (Canada) Ltd., [1968] C.T.C. 570 (Exch.) (Where central 
management and control exercised in two countries, corporation had dual residence); 
Schujahn v. MNR, [1962] C.T.C. 364 (Exch.) (Intention not relevant; residence is ques- 
tion of fact). 


Interpretation Bulletins: IT-106R3: Crown corporation employees abroad; IT- 
221R3: Determination of an individual’s residence status; IT-447: Residence of a trust 
or estate. 


(2) Taxable income — The taxable income of a taxpayer for a 
taxation year is the taxpayer’s income for the year plus the addi- 
tions and minus the deductions permitted by Division C 


Related Provisions: 3 — Income for ‘taxation year; 15.1(2)(c) — Issuer of small 
business development bond; 33.1 — Calculation of income for international banking 
centre; 110.5 — Additions for foreign tax deductions; 248(1) — “Taxable income” 
may not be less than nil; 261(7) — Functional currency reporting. 


(3) Tax payable by non-resident persons — Where a person 
who is not taxable under subsection (1) for a taxation year 


(a) was employed in Canada, 
(b) carried on a business in Canada, or 
(c) disposed of a taxable-Canadian property, 


at any time in the year or a previous year, an income tax shall be 
paid, as required by this Act, on the person’s taxable income earned 
in Canada for the year determined in accordance with Division D. 


Related Provisions [subsec. 2(3)]: 94(3)(a)(i) [proposed] — Application to trust 
deemed resident in Canada; 96(1.6) — Members of partnership deemed carrying on 
business in Canada; 114 — Residence for part of year; 115(2)(d) — Non-resident 
deemed employed in Canada; 115(2.1), (2.2) — Non-resident actors; 115(2.3) — Non- 
resident Olympic athletes and officials; 120(1) — Federal surtax on non-resident’s in- 
come not earned in a province; 150(1)(a), 150(1.1)(b) — Requirements for non-re- 
sidents to file returns; 212-219 — Tax on non-residents; 217(3)(a) — Non-resident 
making election is deemed employed in Canada; 250.1(a) — Taxation year of non-resi- 
dent person; 253 — Extended meaning of carrying on business in Canada; Canada-U.S. 
Tax Treaty:Art. VII — Business profits of U.S. resident. 


Selected Cases [subsec. 2(3)]: Beame v. R., [2004] 2 C.T.C. 265 (FCA); rev’g 
[2003] 2 C.T.C. 2140 (TCC) (“Capital gain” in Canada-U.K. Agreement refers to “tax- 
able capital gain”); Hertel (M.) v. MNR, [1993] 2 C.T.C. 2050 (TCC) (Dual resident 
was German resident under treaty); Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 
(FCTD) (Payment to cancel. settlement agreement not proceeds of disposition of 
option); Randall v. R., [1985] 1 C.T.C, 268 (FCTD) (Inactive non-resident partner taxa- 
ble on profit participation); Pullman vy. R., [1983] C.T.C. 52 (FCTD) (Non-resident not 
taxable if not carrying on business in Canada); Loeck v. R., [1982] C.T.C. 64 (FCA) 
(Real estate transactions carried out by agent for non-resident constitute adventure in 
nature of trade); Rutenberg v. MNR, [1979] C.T.C. 459 (FCA) (U.S. resident’s transac- 
tions through Canadian broker not sheltered by Canada-U.S. Tax Conyention); Abed y. 
MNR, [1978] C.T.C. 5 (FCTD) (Non-resident taxable when carrying on business in 
Canada despite no permanent establishment); Masri v. MNR, [1973] C.T.C. 448 
(FCTD) (U.S. resident carrying on business in Canada exempt under Canada-U.S. Tax 
Convention where no permanent establishment in Canada); Tara Exploration and 
Development Co. Ltd. v. MNR, [1972] C.T.C. 328 (SCC) (Adventure in the nature of 
trade taxable despite no permanent establishment in Canada). 


Interpretation Bulletins [subsec. 2(3)]: IT-113R4: Benefits to employees — stock 
options; IT-168R3: Athletes and players employed by football, hockey and similar 


S. 2(3) 


clubs; IT-171R2: Non-resident individuals — computation of taxable income earned in 
Canada and non-refundable tax credits (archived); IT-176R2: Taxable Canadian pro- 
perty — Interests in and options on real property and shares; IT-221R3: Determination 
of an individual’s residence status; IT-262R2: Losses of non-residents and part-year 
residents; IT-298: Canada-U.S. Tax Convention — number of days “present” in Can- 
ada (archived); IT-379R: Employees profit sharing plans — allocations. to benefi- 
ciaries; IT-393R2: Election re tax on rents and timber royalties — non-residents; IT- 
420R3: Non-residents — income earned in Canada; IT-421R2: Benefits to individuals, 
corporations and shareholders from loans or debt; IT-434R: Rental of real property by 
individual. 


Forms [subsec. 2(3)]: NR73: Determination of residency status (leaving Canada); 
NR74: Determination of residency status (entering Canada); T1248 SCH D: Informa- 
tion about your residency status; T4058: Non-residents and temporary residents of Can- 
ada [guide]. 

Definitions [s. 2]: “business” — 248(1); “carried on a business in Canada” — 253; 
“employed” — 248(1); “employed in Canada” — 115(2)(d); “non-resident”, “person”, 
“property” — 248(1); “resident in Canada” — 94(3)(a), 250; “taxable Canadian pro- 
perty” — 248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxation year” — 249, 250.1(a); “taxpayer” — 248(1). 


DIVISION B — COMPUTATION OF INCOME 


Basic Rules 


3. Income for taxation year — The income of a taxpayer for a 
taxation year for the purposes of this Part is the taxpayer’s income 
for the year determined by the following rules: 


(a) determine the total of all amounts each of which is the tax- 
payer’s income for the year (other than a taxable capital gain 
from the disposition of a property) from a source inside or 
outside Canada, including, without restricting the generality of 
the foregoing, the taxpayer’s income for the year from each of- 
fice, employment, business and property, 


(b) determine the amount, if any, by which 
(i) the total of 


(A) all of the taxpayer’s taxable capital gains for the year 
from dispositions of property other than listed personal 
property, and 


(B) the taxpayer’s taxable net gain for the year from dis- 
positions of listed personal property, 


exceeds 


(ii) the amount, if any, by which the taxpayer’s allowable 
capital losses for the year from dispositions of property other 
than listed personal property exceed the taxpayer’s allowable 
business investment losses for the year, 


(c) determine the amount, if any, by which the total determined 
under paragraph (a) plus the amount determined under para- 
graph (b) exceeds the total of the deductions permitted by subdi- 
vision e in computing the taxpayer’s income for the year (except 
to the extent that those deductions, if any, have been taken into 
account in determining the total referred to in paragraph (a)), 
and 


(d) determine the amount, if any, by which the amount deter- 
mined under paragraph (c) exceeds the total of all amounts each 
of which is the taxpayer’s loss for the year from an office, em- 
ployment, business or property or the taxpayer’s allowable busi- 
ness investment loss for the year, 


Proposed Amendment — on hold — 3(d) 


(d) determine the amount, if any, by which the amount deter- 
mined under paragraph (c) exceeds the total of all amounts 
each of which is the taxpayer’s loss for the year from a source 
that is an office, employment, business or property or the tax- 
_payer’s allowable business investment loss for the year, 
Application: The October 31, 2003 draft legislation (REOP), s. 1, would have © 


amended para. 3(d) to read as above, applicable to taxation i that begin after 
2004 (but see Application note to 3.1). : 


Technical Notes: Both of these changes [see also 111(8)*non-capital Oss" 
ed.] are consequential amendments to proposed new subsection 3.1(1), and clarify © 
that it is only losses that are from a source that may be deducted in:computing a 
taxpayer's income or considered to be non-capital losses under subsection 111(8). 


Income Tax Act, Part I 


and for the purposes of this Part, 


(e) where an amount is determined under paragraph (d) for the 
year in respect of the taxpayer, the taxpayer’s income for the 
year is the amount so determined, and 


(f) in any other case, the taxpayer shall be deemed to have in- 
come for the year in an amount equal to zero. 


; Related Provisions: 3.1 [proposed] — Reasonable expectation of profit required for 


taxpayer to have loss from business or property; 66(14) — Amount deductible under 
ITAR 29 deemed deductible under subdivision e; 94(3)(a)(ii) [proposed] — Applica- 
tion to trust deemed resident in Canada; 115(1)(b), (b-1), (c) — Application of s..3 to a 
non-resident; 146.2(7) — No tax on income received in. TFSA. 


History: That portion of s. 3 following para. (d) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 1, applicable to 1990 et seg. That portion formerly read: 


and the amount, if any, determined under paragraph (d) is the taxpayer’s income 
for the year for the purposes of this Part. 


Selected Cases [s. 3]: Garron Family Trust (Trustee of) vy. R., [2011] 2 C.T.C. 7 
(FCA) (Residence of trust to be determined by location of management and control); 
Laurin y. R., [2008] 3 C.T.C. 100 (FCA) (Deference to findings of fact in determining 
residence); Hiscock v. R., [2007] 1 C.T.C. 2516 (TCC) (Provincial legislation reserved 
issue of residency to provincial superior court); Dumas v. R., [2001] 1 C.T.C. 2490 
(TCC) (Underlying nature of claim will determine taxability; courts free to examine 
pleadings in relevant court proceedings); Fortino v. R., [2000] 1 C.T.C. 349 (FCA); 
affg [1997] 2 C.T.C. 2184 (TCC) (Non-competition agreements not a source of 
income); Kennedy y. R., [2000] 1 C.T.C. 2475 (TCC) (Characterization of income is 
made under Canadian, not foreign, law); R. v. Robson, [1999] 2 C.T.C. 171 (Ont CA); 
leave to appeal to SCC refused (1999), 243 N.R. 394 (note) (Secret commissions are 
income); Endres v. R., [1998] 1 C.T.C. 2259 (TCC) (Absence of visa and maintenance 
of Canadian medicare coverage did not affect non-resident status); Boston v. R., [1998] 
1 C.T.C. 2217 (TCC) (Residence outside Canada even though wife remained in 
Canada); Mastri v. R., [1997] 3 C.T.C. 234 (FCA) (No “source” of income if no rea- 
sonable expectation of profit); Schwartz v. Canada, [1996] 1 C.T.C. 303 (SCC) (Provi- 
sion contemplates taxability of income from unenumerated sources); Bellingham v. 
Canada, [1996] 1 C.T.C. 187 (FCA) (“Additional” interest in expropriation not income 
property nor income from a “source” and not taxable); R. v. Fries, [1990] 2 C.T.C. 439 
(SCC) (Strike pay from union defence fund not income); Beique v. R., [1981] C.T.C. 
75 (FCA) (Attempt to split income between husband and wife under Quebec law not 
allowed). 

Definitions [s. 3]: “allowable business investment loss” — 38(c), 248(1); “allowable 
capital loss” — 38(b), 248(1); “amount”, “business” — 248(1); “Canada” — 255; “em- 
ployment” — 248(1); “foreign resource property’ — 66(15), 248(1); “listed personal 
property” — 54, 248(1); “office”, “property” — 248(1); “taxable capital gain” — 
38(a), 248(1); “taxable net gain” — 41(1), 248(1); “taxation year” — 11(2), 249; “tax- 
payer” — 248(1). 

I.T. Application Rules: 20(3)(c), 20(5)(c). 

Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-169: 
Price adjustment clauses; IT-206R: Separate businesses; IT-232R3: Losses — their de- 
ductibility in the loss year or other years; IT-256R: Gains from theft, defalcation or 
embezzlement; IT-262R2:; Losses of non-residents and part-year residents; IT-270R3: 
Foreign tax credit; IT-334R2: Miscellaneous receipts; IT-365R2: Damages, settlements 
and similar receipts; IT-377R: Director’s, executor’s or juror’s fees (archived); IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries; IT-393R2: Election re tax on rents and timber royalties — non-re- 
sidents; IT-395R2: Foreign tax credit — foreign-source capital gains and losses; IT- 
420R3: Non-residents — income earned in Canada; IT-434R: Rental of real property 
by individual; IT-484R2: Business investment losses; IT-490: Barter transactions; IT- 
495R3: Child care expenses. 


Advance Tax Rulings: ATR-40: Taxability of receipts under a structured settlement; 
ATR-SO0; Structured settlement; ATR-68: Structured settlement. 


Forms: 1776: Statement of real estate rentals. 


Proposed Addition — 3.1 — Reasonable Expectation © 
of mronit required [to be changed] 


3.1 (1) Limit’ on loss [REOP required] — A taxpayer fas a 
loss for a taxation year from a source that is a business or property 
only if, in the year, it is reasonable to expect that the taxpayer will 
realize a cumulative profit from that business or property for the - 
period in which the taxpayer has carried on, and can reasonably be | 
expected to carry on, that business or has held, and can pti to 
be expected to hold, that property. a 


(2) Determination of profit — For the DARBORE on <ebbSEchion? 
(1), profit is ponies without reference to ace gains or Capt “ 
tal losses. ae 


Related Provisions: 9(3) — Same rule i in determining binned: profit or ‘deote 
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Cumulative Profit 


Proposed ‘subsection 3.10) requires. an nics of Stas i cumulative : 
profit and losses, by which is meant the aggregate profi loss | over the entire profit 
ability time period. It is thus not necessary that the taxpayer demonstrate an expec 
tion of profit — let alone an actual profit — in respect of any particular taxation year 
in order to be ‘considered to have a reasonable expectation of profit. For instance, 
taxpayers will often realize a start-up loss from a business or property for ‘one or 
more years before the business or property begins to generate a profit. The opposite 


nal expenses are eoclly 4 not incurred fo the aa on earning bros from. a 
usi ess 0: property. Therefore, in assessing the profitability expectations of a ‘pro- 
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what appears to be a money-losing venture, the taxpayer 
property with the expectation that a gain on the sale of 1 
the losses from the rental activity. In a sense, the rental 
oe iiasing activity dies what i is really | a property 


tion ‘of profit from this property, the ee gain 1 
would be included in the determination of * ‘profit? only if it would e taxed 
capital gain, but rather as. ordinary income. 


Federal budget, Supplementary it Informat Of F 
Interest and Other Expenses __ 


[See under 20(1)(c) — ed.] 


Dept. of Finance news release 2003-055, Oct k 
ments to the Income Tax ‘Act Related Ls the Deduc bil 
penses ‘Related toa Source 


The Department. of Finance today ead for public, ‘comment draft roposals re- — 
garding the deductibility of interest and other expenses for income tax purposes. 
These. proposals, along with income tax interpretation bulletir IT-533, Interest De- 
ductibility and Related Issues, released today by the Canada Customs and Revenue. 
Agency, form a coordinated Government hein on the = desi of i ae and — 
other expenses. : ; 


This announcement follows up on a statement in the Pobritey 18, 2003, aes that 
the Department of Finance would propose measures to Lie continuity in this im- 
portant area of the law. , 


The proposed legislative eendmens and draft ine pee ios bulletin are. meted at 
clarifying how the income tax system links the deductibility of certain expenses and 
losses to a taxpayer’s prospects for profit, objectively determined. The proposals in- 
clude specific Income Tax Act rules that require that there be a “reasonable expecta- 
tion of profit’ from a business or property for a taxpayer to realize a loss from the 
business or property, and that make clear that profit in this sense does not include — 
capital gains. These measures will reaffirm many current practices that support the 
deductibility of interest, including those relating to the iy 6 interest on 
money borrowed to purchase common shares. 


The package released today includes legislative proposals and hance notes with 
examples. These proposals are intended to have effect for taxation years beginning 
after 2004. The Department invites the public and tax professionals to comment on 
the proposals by December 31, 2003. 


For further information: Andrée Houde, Public Affairs and Operations Division, 
(613) 996-8080; Mike Scandiffio, Communications Advisor, Office of the Deputy 
Prime Minister and Minister of Finance, (613) 996-7861; Tax Legislation Division, 
(613) 943-9412. 


Federal budget, Supplementary Information, scala 23, 2004: Deductibility 
of Interest and Other Expenses 


Interest and other expenses are generally deductible in computing income from a 
business or property only if the expense is incurred “for the purpose of earning in- 
come.” As the 2003 Budget noted, the meaning of this phrase has become unclear, 
and in some respects it has been interpreted in a manner that could lead to inappro- 
pride eoults, In particular, whether “income” is a gross or net concept, and whether 
“purpose” is subjective or objective, are questions that need to be addressed. 


On October 31, 2003, the Department of Finance released for public consultation a 
package of legislative proposals respecting the deductibility of interest and other ex- 
penses. The proposal focused not on the deductibility of a particular expense, but 
rather on the ability of a taxpayer to claim a loss from a business or a property. In 
doing so, the proposals adopted the concept of the reasonable expectation of profit — 
one that is already used several times in the Act and that has been extensively consid- 
ered in court decisions. : 


In its release, the Department oad that the sole intent of the ae is to 

restore the law and related administrative practices to what they were generally un- 

derstood to be in the past. Some commentators have nonetheless expressed concern 

that the proposals could have more far-reaching effects. While this is not the inten- 

tion behind these proposals, a number of significant i issues have been raised that de- 
serve further consideration. 


It is important to ensure that there is an adequate cpparnite for tampa e to com-. 
ment on the proposals, and for the Department to consider those comments. Accord- 
ingly, the Department intends to extend the period for making written submissions on 
these proposals until the end of August of this year. 


Federal budget, Supplementary Information, Feb. 23, 2005: Dedueniity a 
Interest and Other Expenses 


In October 2003, the Department of Finance leases for public consultation a oe 
age of legislative proposals regarding the deductibility, for income tax purposes, of 
interest and other expenses. The proposals responded to certain court decisions that _ 
departed significantly from what had been the accepted understanding of the sata in. 
this area [notably Ludco Enterprises Ltd., [2002] I C.VC, 95 (SCC) emo 


In computing income from a business or property, a taxpayer can deduct many kinds Z 
of expenses, provided they were incurred in order to earn the income. A familiar. 
example is interest on borrowed money, which is deductible only if the borrowed . 
money is used for the purpose of earning income from a business or property. 


Income. Tax Act, Part I 


4. (1) Income or loss from a source or from sources. in a 
place — For the purposes of this Act, 


(a) a taxpayer’s income or loss for a taxation year from an of- 
fice, employment, business, property or other source, or from 


sources in a particular place, is the taxpayer’s income or loss, as 
the case may be, computed in accordance with this Act on the 
assumption that the taxpayer had during the taxation year no in- 
come or loss except from that source or no income or loss except 
from those sources, as the case may be, and was allowed no. de- 
ductions in computing the taxpayer’s income for the taxation 
year except such deductions as may reasonably be regarded as 
wholly applicable to that source or to those sources, as the case 
may be, and except such part of any other deductions as may 
reasonably be regarded as applicable thereto; and 


(b) where the business carried on by a taxpayer or the duties of 
the office or employment performed by the taxpayer was carried 
on or were performed, as the case may be, partly in one place 
and partly in another place, the taxpayer’s income or loss for the 
taxation year from the business carried on, or the duties per- 
formed, by the taxpayer in a particular place is the taxpayer’s 
income or loss, as the case may be, computed in accordance 
with this Act on the assumption that the taxpayer had during the 
taxation year no income or loss except from the part of the busi- 
ness that was carried on in that particular place or no income or 
loss except from the part of those duties that were performed in 
that particular place, as the case may be, and was allowed no 
deductions in computing the taxpayer’s income for the taxation 
year except such deductions as may reasonably be regarded as 
wholly applicable to that part of the business or to those duties, 
as the case may be, and except such part of any other deductions 
as may reasonably be regarded as applicable thereto. 


Related Provisions: 96(1)(f) — Source of income preserved when flows through 
partnership; 108(5) — Source of income lost when flows through trust. 


Selected Cases [subsec. 4(1)]: J/nterprovincial Pipe Line Co. v. MNR, [1968] 
C.T.C. 156 (SCC) (To determine income from a source, taxpayer required to deduct 
interest paid to Canadian lenders from interest received from U.S. subsidiary). 


Interpretation Bulletins: IT-362R: Patronage dividends. 


(2) Idem — Subject to subsection (3), in applying subsection (1) 
for the purposes of this Part, no deductions permitted by sections 60 
to 64 apply either wholly or in part to a particular source or to 
sources in a particular place. 


History: Subsec. 4(2) substituted by 1994, c. 21, subsec. 1(1), applicable to 1989 et 
seq. That subsec. formerly read: 


(2) Subject to subsection (3), in applying subsection (1) for the purposes of this 
Part, no deductions permitted by sections 60 to 63 are applicable either wholly or 
in part to a particular source or-to sources in a particular place, as the case may 
be. 


Subdivision a — Office or Employment 


(3) Deductions applicable — In applying subsection (1) for the 
purposes OF BS aay 104(22) and 1) and sections: 115 and 
126, st 


(a) subject to parte (b), all deductions oe odca in comput- 
ing a taxpayer’s income for a taxation year for the purposes of 
this Part, except any deduction permitted by any of paragraphs 
60(b) to (0), (p), (r) and (v) to (z), shall apply either wholly or in 
part to a particular source or to sources ina particular place; and 


(b) any deduction permitted by subsection 104(6) or (12) shall 
not apply either wholly or in part to a source in a country other 
than Canada. 


History: Para. 4(3)(a) amended by 2007, c. 35, s. 101, to substitute “(v) to (z)” for “(v) 
to (w)”, applicable to 2007 et seq. 


Subsec. 4(3) substituted by 1994, c. 21, subsec. 1(2), applicable to taxation years end- 
ing after November 12, 1981, except that for taxation years that begin before 1993, the 
subsec. shall be read as follows: 


(3) The following rules apply for the purposes of this Act: 


(a) in applying paragraph (1)(b) for the purposes of sections 115 and 126, 
subject to paragraph (b), all deductions permitted in computing a taxpayer’s 
income for a taxation year for the purposes of this Part shall apply either 
wholly or in part to a particular source or to sources in a particular place; and 


(b). in applying subsection (1) for the purposes of subsections 104(22) and 
(22.1) and sections 115 and 126, 


(i) any deduction, permitted by any of Hebel tir, 60(b) to (0), (p), (x) 
and (v) to (w) shall not apply) either wholly or in part to a ala 
source or to sources in a particular place, and 


(ii) any deduction permitted by subsection 104(6) or (12)’shall not avislf 
either wholly or in part toa source in a country other than Canada. 
Subsec. 4(3) formerly read: 

(3) Deductions applicable — In applying paragraph (1)(b) for the. purposes, of 
sections 115 and 126, all deductions allowed in computing; the income. of a tax- 
payer for a taxation year for.the purposes of this Part, except any deduction per- 
mitted by paragraph. 60(b), (c), (d) or (i), shall be deemed to be applicable either 
wholly or in part to.a particular source or to. sources in a particular place as the 
case may be. 


Interpretation Bulletins: IT-270R3: Foreign tax credit. 


(4) [Repealed] 


History: Subsec. 4(4) repealed by 1996, c. 21, 2 applicable to taxation years that 
end after July 19, 1995. The subsec. formerly read: 


(4) Limitation respecting inclusions and deductions — Unless a contrary in- 
tention is evident, no provision of this Part shall be read or construed to require 
the inclusion or to permit the deduction, either directly or indirectly, in comput- 
ing a taxpayer’s income for a taxation year or the taxpayer’s income or loss for a 
taxation year from a particular source or from sources’ in a’ particular place, of 
any amount to the extent that that amount has been directly or indirectly included 
or deducted, as the case may be, in computing such income or loss for the year, or 
any preceding taxation year under, in accordance with or because of any other 
provision of, this Part. 


Subsec. 4(4) amended by 1994, c. 7, Sch. II (1991, c. 49), s..2; to add “either needy or 
indirectly,” and: “‘directly or indirectly”, and “for the year or any preceding taxation 
year’, applicable to 1990 et seq. 


Definitions’ [s. 4]: “amount”, “business” — 248(1); “Canada” — 255; “employ- 
ment”, “office”, “property” —248(1); “taxation year” —11(2), 249; “taxpayer? — 
248(1). 
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Interpretation Bulletins [s. 4]: IT-256R: Gains from theft; défalcation or embezzle- 
ment; IT-377R: Director’s, executor’s or juror’s fees (archived); IT-420R3:' Non-re- 
sidents — income earned in Canada. 


Subdivision a — Income or Loss from an 
Office or Employment 


Basic Rules 


5. (1) Income from office or employment — Subject to this 
Part, a taxpayer’ Ss income for a taxation year from an office or em- 
ployment is the salary, wages and other remuneration, including 
gratuities, received by the taxpayer in the year. 

Related Provisions: “4( 1) — Income or loss from a source; 6 — Amounts included 


as income from office or employment; 8(1)(n) — Reimbursement of salary for periods 
when not’employed; 56.4(4)(a) — Amount paid by purchaser ‘for non-compete agree- 


| ment deemed to be wages paid to employee; '87(2)(k) — Amalgamations — Amount 


received by employee from: new corporation; 110(1)(f)(v) — Deduction for Canadian 
Forces personnel and police on high-risk missions; 110:2(1)“qualifying, amount” — 
Retroactive spreading of certain lump-sum payments over prior years; 115(1)(a)(i) — 
Non-resident’s taxable income earned in Canada; 149(1)(a), (b) — Exempt individuals; 
153(1)(a) — Withholding; 248(7)— Payment to employee deemed received when 
mailed; Canada-U.S. Tax Treaty:Art. XV, XVI — Taxation of employment income. 


Selected Cases [subsec. 5(1)]: P.S.A.C. v. Canada (Revenue Agency), [2011] 3 
C.T.C. 87 (FC) (Taxation of interest on award in pay equity dispute properly included 
in income); Dhillon v: R., [2002] 4 C.T.C. 2648 (FCA) (Net amount of allowance after 
mandatory training expenses taxable); Bure v. R., [2000] 1 C.T.C. 2407 (TCC) (Pay- 
ment by club of agent’s fees was taxable benefit. to player); Romeril v. R., [1999] 1 
C.T.C. 2535 (TCC) (Predominant purpose of trip governs); Gernhart v. R., [1998] 2 
C.T.C. 102 (FCA); aff’ g [1996] 3 C.T.C. 2369 (TCC) (Tax equalization payments part 
of remuneration for services); Shultz v. Canada, 1996 CarswellNat 2795 (TCC) (Bonus 
payment received in respect of period when taxpayer was non-resident was taxable. 
Compare Hewitt); Placer Dome Inc. v. Canada, [1992] 2 C.T.C. 99 (FCA); leave to 
appeal to SCC refused 1993 CarswellNat 2484 (Payments by employer into employees’ 
stock purchase plan governed by subsec. 7(3); not deductible remuneration); Canada v. 
G.R. Chrapko, [1988] 2 C.T.C. 342 (FCA) (Cashier required to include cash shortages 
withheld from wages); McNeill v. R., [1986] 2'C.T.C. 352 (FCTD) (Relocation allow- 
ance is not income when unrelated to contract of employment and services rendered); 
Nowegijick v. R., [1983] C.T.C. 20 (SCC), (income from services performed by Indian 
off reserve for corporation with head office on reserve was not taxable); Lawson vy. R., 
[1982] C.T.C. 368 (FCTD) (Payment for settlement. of wrongful dismissal claim 
taxable); Dauphinée v. R.,. [1980] €.T.C. 332 (FCTD) (Award for inventions made in 
the course of employment taxable); Loeb y. R., [1978] C.T.C. 460 (FCA) (Payment for 
picketing during strike was.income from employment); Morin y..R., [1975] C.T.C. 106 
(FCTD) (Provincial income taxes deducted from salary included in income). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-113R4: Benefits to employees — stock op- 
tions; IT-167R6: Registered pension plans —employee’s contributions; IT-196R2: 
Payments by employer to employee; IT-202R2: Employees” or workers’ compensation; 
IT-213R: Prizes from lottery schemes and igiveaway contests; IT-257R: Canada Coun- 
cil grants; IT-266: Taxation of members of provincial legislative assemblies (archived); 
IT-292: Taxation of elected municipal officers; IT-316: Awards for employees’ sugges- 
tions and inventions. (archived); IT-334R2: Miscellaneous receipts; IT-365R2: Dam- 
ages, settlements and similar receipts; IT-389R: Vacation-with-pay plans established 
under collective agreements; IT-470R: Employees’ fringe benefits; IT-515R2: Educa- 
tion tax credit. 


Registered Charities Newsletters: Charities Connection 2 (payroll and income 
taxes). 


Advance Tax Rulings: ATR-21: Pension benefit from an unregistered pension plan; 
ATR-45: Share appreciation rights. plan; ATR-64; Phantom stock award, plan. 


(2) Loss from office or employment — A taxpayer’s loss for a 
taxation year from-an office or employment is the amount of the 
taxpayer’s loss, if any, for the taxation year from that source com- 
puted by applying, with such modifications as the circumstances re- 
quire, the provisions of this Act respecting the computation of in- 
come from that source. 

Related Provisions: 4(1)— Income or loss: from a source or from sources. in a 


place; 8(13) —Loss. from home office disallowed; 111(1)(a), 111(8)“non-capital 
loss” — Carryover of loss from employment to prior or later years. 


Selected Cases [subsec. 5(2)]: Mclihargey v. Canada, [1991] 2 C.T.C. 52 (FCTD) 
(Forgiveness of loan to employee for share purchase taxable; subsequent loss on sale 
not deductible from employment income). 


Selected Cases [s. 5]: Whitney v. R., [2002] 3 C.T.C. 476 (FCA) (Amounts received 
pursuant to collective agreement are income from employment, not compensation re- 
ceived under compensation law). 
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Definitions [s. 5]: ‘amount’, “employment”, “office”, “salary or wages” — 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). 
Inclusions 


6. (1) Amounts to be included as income from office or 
employment — There shall be included in computing the income 
of a taxpayer for a taxation year as income from an office or em- 
ployment such of the following amounts as are applicable: 


(a) value of benefits — the value of board, lodging and other 
benefits of any kind whatever received or enjoyed by the tax- 
payer in the year in respect of, in the course of, or by virtue of 
an office or employment, except any benefit 


(i) derived from the contributions of the taxpayer’s employer 
to or under a deferred profit sharing plan, an employee life 
and health trust, a group sickness or accident insurance plan, 
a group term life insurance policy, a private health services 
plan, a registered pension plan or a supplementary unem- 
oe benefit plan, 


Proposed Amendment - _ 6(1 )(a)(i) — 


(i) derived from the contributions of the taxpayer’ s em- 

ployer to or under a deferred profit sharing plan, an em- 

_ ployee life and health trust, a group sickness or accident 
insurance plan, a group term life insurance policy, a pooled — 
registered pension plan, a private health services plan, a 
registered pension pe or a supplementary unemployment 
benefit plan, 

Application: The December 14, 2011 draft legislation, s. 1, will amend subpara. 
6(1)(a)(i) to read as above, in force or deemed in force on the day of the coming into 
force of Bill C-25 (First Reading Nov. 17, 2011), Pooled Registered Pension Plans 
Act. 

Technical Notes: Paragraph 6(1)(a) proides for the inclusion in ee the 
income of a taxpayer from an office or employment of the value of employment 
benefits received or enjoyed by the taxpayer in respect of or in the course of employ- 
ment, subject to a number of specified exceptions in subparagraphs 6(1)(a)(i) to (¥). 
The first of these exceptions, subparagraph 6(1)(a)(i), describes benefits that are de- 
rived from an employer’s contributions to various types of plans for employees. 


As a consequence of the introduction of pooled registered pension plans (PRPPs) and 
income tax rules to accommodate them, subparagraph 6(1)(a)(i) is amended to adda 
reference to an employer’s contributions to a PRPP. Generally, therefore, benefits 
derived from such contributions are not included in an employee’ s income from 
employment. 


For further information ple eee PRPPs, please see the commentary on new section 
147.5. 


(ii) under a retirement compensation arrangement, an em- 
ployee benefit plan or an employee trust, 


(iii) that was a benefit in respect of the use of an automobile, 
(iv) derived from counselling services in respect of 


(A) the mental or physical health of the taxpayer or an 
individual related to the taxpayer, other than a benefit at- 
tributable to an outlay or expense to which paragraph 
18(1)() applies, or 

(B) the re-employment or retirement of the taxpayer, or 


(v) under a salary deferral arrangement, except to the extent 
that the benefit is included under this paragraph because of 
subsection (11); 


Proposed Amendment — 6(1)(a) 


(a) value of benefits — the value of board, lodging and 
other benefits of any kind whatever received or enjoyed by the 
‘taxpayer, or by a person who does not deal at arm’s length 
with the taxpayer, in the year in respect of, in the course of, or © 
by virtue of the taxpayer’s office or employment, except any 

» benefit 


(i) derived from the contributions of the taxpayer’ $ ‘em- : 
ployer to or under a deferred profit sharing plan, an em- 
_ ployee life and health trust, a group sickness or iccident 

insurance plan, a group term life insurance policy, [a 

pooled registered pension plan expected to be added — ed.| _ 


Income Tax Act, Part I, Division B 


ducation, if the taxpayel deals ith ‘the emp 
m’s length and it is reasonable to conclude that the be 
fit is not a gucenhenny for salary, wae or Sages remune! 


pen 


6a) to ead as above: applicable in respect = benefits receive or ose 
after October 31, 2011. - 


Technical Notes: Paragraph 6(1)(a) provides for the siclosion in an exnployee: Ss: 
income of benefits in respect of employment, with a pe of ant ed pein 

in subparagraph 6(1)(a)(i) to (v). - 
Paragraph 6(1)(a) is amended to clarify that all employment benches oon bya. 
person who does not deal at arm’s length with the employee are included in the - 
ployee’s income, other than those benefits spe aly excluded (subject & to the speci 
fied exceptions). 


New subparagraph 6(1)(a)(vi) is added to exclude any benefit received or ‘es 
a person who is not the employee, under a program provided by the employer t that 
designed to assist individuals to further their education. This exception applies 7 the 
benefit is not a substitution for salary, wages or other remuneration of the employee, 
and only if the employee deals at arm’s length with the employers 


Related Provisions: 251(1) — Arm’s length. 


Related Provisions: 6(1)(c) — Standby charge for automobile; 6(1)(f) — Insurance 
benefits received by employer; 6(1)(g) — Employment benefit plan; 6(1)(i) — Salary 
deferral arrangement payments; 6(1)(k), (1) — Automobile operating expense benefits; 
6(1:1) — Parking costs are taxable benefits; 6(4) — Group term life insurance — taxa- 
ble benefit; 6(6) — Employment at special work site or remote location; 6(7) — Cost 
of property or service includes taxes; 6(11)—(14) — Salary deferral arrangement; 6(15), 
(15.1) — Forgiveness of employee debt; 6(16) — Disability-related employment bene- 
fits; 6(18)(a) — No benefit from top-up disability payments where insurer insolvent; 
6(19)—(22) — Benefit from reimbursement for loss in value of housing; 6(23) — Bene- 
fit from housing subsidy; 7(3) — No benefit from stock option agreement except as 
provided under s. 7; 15(5) — Automobile benefit to shareholder; 20.01 — Deduction to 
self-employed person for private health services plan premiums; 56(1)(a) — Amounts 
included in income; 56(1)(w) — Salary deferral arrangement; 56(1)(x)-(z) — Retire- 
ment compensation arrangement; 81(3.1) — No tax on allowance or reimbursement for 
part-time employee’s travel expenses; 153(1)(a)—— Withholding of tax by employer; 
248(1) — “retiring allowance” excludes counselling services. 


History: Subpara. 6(1)(a)(i) amended by 2010, c. 25, subsec. 2(1), applicable after 
2009. It formerly read: 


(i) derived from the contributions of the taxpayer’s employer to or under a regis- 
tered pension plan, group sickness or accident insurance plan, private health ser- 
vices plan, supplementary unemployment benefit plan, deferred profit sharing 
plan or group term life insurance policy, 


Subpara. 6(1)(a)(iii) substituted by 1994, c. 21, subsec. 2(1), applicable to 1993 et seq. 
That subpara. formerly read: 


(iii) that was a benefit in relation to the use of an automobile, except to the extent 
that the benefit related to the operation of the automobile, 


Subpara. 6(1)(a)(v) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 3(1), applicable 
to 1986 et seq. 


Selected Cases [para. 6(1)(a)]: Vachon (Succession de) v. R., [2012] 1 C.T.C. 172 
(FCA) (Benefits for “volunteering” by union members were taxable); Spence v. R., 
[2011] 5 C.T.C. 188 (FCA) (Benefits (reduced school tuition fees) to be valued at 
FMV, not cost to employer of providing them); Long v. R., [2010] 5 C.T:C. 2185 
(TCC) (No benefit from sporadic free parking, where no assigned place and infrequent 
use); Bartley v. R., [2009] 2 C.T.C. 73 (FCA) (Scholarship awards to children of em- 
ployees not a taxable benefit to employees); Rachfalowski v. R., [2009] 1 C.T.C. 2073 


Subdivision a — Office or Employment 


(TCC) (Golf club membership unwanted by employee not a taxable benefit); Henley v. 
R., [2008] 1 C.T.C. 295 (FCA); aff’ g [2006] 5 C.T.C. 2459 (TCC) (Warrants not ithe 
same as stock options; taxable as benefit from employment); Adler vy. R., [2007] 4 
C.T.C, 2205 (TCC). (Free parking conferred measurable economic advantage); 
Tsiaprailis y. R., [2005] 2.C.T.C. 1 (SCC) (Surrogatum principle applied to tax arrears 
portion of disability insurance receipts); Stauffer v. R., [2002] 4 C.T.C. 2608 (TCC) 
(Costs to provide parking spaces equal to charges; no benefit); Siftar v. R., [2002] 1 
C.T.C. 2071 (TCC) (Damages were non-taxable general damages, not paid pursuant to 
contract of insurance); Fry v. R., [2001] 4 C.T.C. 2388 (TCC) (Para. 6(1)(a) not appli- 
cable if disability benefits escape taxation under para. 6(1)(f)); Dumas v. R., [2001] 1 
C.T.C. 2490 (TCC) (Underlying nature of claim will determine taxability; courts free to 
examine pleadings in relevant court proceedings); Bure v. R., [2000] 1. C.T.C. 2407 
(TCC) (Payment.by club of agent’s fees was taxable benefit to, player); Romeril v. R., 
[1999] 1.C.T.C. 2535.(TCC) (Predominant purpose of trip governs);.Gernhart v. R., 
(1998] 2 C.T.C. 102 (FCA); aff'd [1996] 3 C.T.C. 2369 (TCC) (Tax equalization pay- 
ments part of remuneration for services), Guay v. R., [1997] 3 C.T.C. 276 (FCA); rey’g 
[1996] 3 C.T.C. 2384 (TCC) (Relationship of expenses reimbursed to employment led 
to non-taxability of reimbursement payments); Shultz vy. Canada, 1996 CarswellNat 
2795 (TCC) (Bonus payment received in respect of period when taxpayer was non- 
resident was taxable. Compare Hewitt); Lowe vy. Canada, [1996] 2 C.T.C. 33 (FCA) 
(No benefit if pleasure portion of business trip is incidental); Leduc (succession de) v. 
Canada, [1996] 1 C.T.C. 2873 (TCC) (Costs of transporting food to remote location 
were taxable benefits); Detchon v. Canada, [1996] 1 C.T.C. 2475 (TCC) (Amount of 
benefit for free schooling was average cost to school of educating student); Krull et al. 
v. Canada (A.-G.), [1996] 1 C.T.C. 131 (FCA) (Mortgage differential payment for lim- 
ited time not a taxable benefit); Mommersteeg and Griffin v. Canada, [1995].2:C.T.C. 
2767 (TCC) (Airline mileage travel was, taxable benefit where tickets giving rise, to 
mileage paid by.employer); Blanchard v. Canada, [1995] 2 C.T.C. 262 (FCA) (Source 
of payment of benefit not relevant so long as there is connection with employment); 
Klein v. Canada, [1995] | C.T.C. 2980 (TCC) (Loan forgiveness was part of single 
severance package); Oster v. Canada, [1995] 1 C.T.C. 2224 (TCC) (Transfer al- 
lowances equal to one 'month’s pay were taxable benefits and not moving expenses); 
Hoefele v. Canada, [1995] 1 C.T.C. 2177 (TCC) (Interest subsidy on increased portion 
of mortgage over ten year period was reimbursement. of expense, not increase in em= 
ployee’s remuneration); Clemiss v. MNR, [1992] 2 C.T.C. 232 (FCTD) (Reimburse- 
ment of legal fees incurred in defence of criminal prosecution for alleged conspiracy to 
defraud company was income);,Mcllhargey y. Canada, [1991] 2.C.T.C. 52 (FCTD) 
(Forgiveness of loan to employee for share purchase taxable; subsequent Joss on sale 
not deductible from employment income); Huffman y. Canada, [1990] 2 C.T.C. 132 
(FCA) (Undercover police officer’s reimbursement for cost of special clothes not 
benefit); Splane v. Canada, [1990] 2 C.T.C. 199 (FCTD); aff'd 92 D.T.C. 6021 (FCA) 
(Mortgage interest differential paid to relocated employee not benefit); Robertson v. R., 
[1988], 1 C.T.C. 111 (FCTD); aff'd [1990] 1 C.T.C. 114. (FCA); leave.to appeal to SCC 
refused (1990), 113 N.R. 319 (note), (sub nom, Robertson y. MNR) (Profit from exer- 
cise of option was benefit from employment); McNeill y. R., [1986] 2 C.T.C. 352 
(FCTD) (Without evidence of uncompensated losses suffered, “social disruption allow- 
ance” for relocation was a benefit from employment); -Dauphinée v. R., [1980] C.T.C. 
332 (FCTD) (National Research Council of Canada award for invention was employ- 
ment income); R..v.. Harman, [1980] C.T,.C. 83. (FCA) (Where automobile used for 
business and personal. purposes, benefit from employment only to extent of personal 
use; no standby charge); Phaneuf Estate v. R., [1978] C.T.C. 21 (FCTD) (Difference 
between par value and market value of shares was gift, not taxable benefit); Philp et al. 
v. MNR, [1970] C.T.C. 330 (Exch.) (Trip with expenses paid by supplier for employ- 
ment performance resulted in taxable benefit of 50%); Waffle v. MNR, [1968] C.T.C. 
572 (Exch.) (Cruise for employee and wife paid for by supplier was fully taxable 
benefit). 


Regulations: 200(2)(g), 200(3) (information returns). 
Remission Orders: Ice Storm Employee Benefits Remission Order, P.C. 1998-2047. 


Interpretation Bulletins: IT-54: Wage loss replacement plans — changes in plans 
established before: June 19, 1971 (archived); IT-63R5: Benefits, including standby 
charge for an automobile, from the personal use of a motor vehicle supplied by an 
employer — after 1992; IT-75R4: Scholarships, fellowships, bursaries, prizes, research 
grants and financial assistance; IT-85R2: Health and welfare trusts; IT-113R4: Benefits 
to’ employees — stock options; IT-160R3: Personal use of aircraft (archived); IT- 
167R6: Registered pension plans — employee’s contributions; IT-168R3: Athletes and 
players employed by football, hockey and similar clubs; IT-196R2: Payments by em- 
ployer to employee; IT-334R2: Miscellaneous receipts; IT-339R2: Meaning of “private 
health services’ plan”; IT-357R2: Expenses of training; IT-365R2: Damages, settle- 
ments and similar receipts; IT-389R: Vacation-with-pay plans established under collec- 
tive agreements; IT-421R2: Benefits to individuals, corporations and shareholders from 
loans or debt; IT-428: Wage loss replacement plans; IT-432R2: Benefits conferred on 
shareholders; IT-470R: Employees’ fringe benefits; IT-502: Employee benefit plans 
and employee trusts; IT-529: Flexible employee benefit programs. 


|.T. Technical News: 6 (payment of mortgage interest subsidy by employer); 12 
(1998 deduction limits and benefit rates for automobiles); 13 (employer-paid educa- 
tional costs); 15 (Christmas parties and employer-paid special events; employer pay- 
ment of professional membership fees); 22 (employee benefits);'25 (health and welfare 
trusts); 40 (administrative policy changes: loyalty programs; vehicles required to be 
taken home at night; non-cash gifts and awards; surface transit passes). 


Indexed by 117.1(1) after 2007 — ed. 


S. 6(1)(b) (vii) 


Registered Charities Newsletters: 25 (volunteers). 


CRA Audit Manual: '12.2.0: Auditing employee benefits; 27.10.0: Employee and 
shareholder benefits. 


Advance Tax Rulings: ATR-8: Self-insured health and welfare trust fund; ATR-21: 
Pension’ benefit from an unregistered pension plan; ATR-23: Private health services 
plan; ATR-45: Share appreciation rights plan. 


Forms: T4130: Employer’s guide — taxable benefits. 


(b) personal or iiving expenses [allowances] — all 
amounts received by the taxpayer in the year as an allowance for 
personal or living expenses or as an allowance for any other pur- 
pose, except 


(i) travel, personal or living expense allowances 
(A) expressly fixed in an Act of Parliament, or 


(B) paid under the authority of the Treasury Board to a 
person who was appointed or whose services were en- 
gaged pursuant to the Inquiries Act, in respect of the dis- 
charge of the person’s duties relating to the appointment 
or engagement, 


(ii) travel and: separation allowances received under service 
regulations as a member of the Canadian Forces, 


(iii) representation or other special allowances received in re- 
spect of a period of absence from Canada as a person de- 
scribed in paragraph 250(1)(b), (c), (d).or (d.1), 


(iv) representation or other special allowances received by a 
person who is an agent-general of a province in respect of a 
period while the person was in Ottawa as the agent-general 
of the province, 


(v) reasonable allowances for travel expenses received by an 
employee from the employee’s employer in respect of a pe- 
riod when the employee was employed in connection with 
the selling of property or negotiating of contracts for the em- 
ployee’s employer, 

(v.1) allowances for board and lodging of the taxpayer, to a 
maximum total of $300! for each month of the year, if 


(A) the taxpayer is, in that month, a registered participant 
with, or member of, a sports team or recreation program 
of the employer in respect of which membership or par- 
ticipation is restricted to persons under 21. years: of-age, 


(B) the allowance is in respect of the taxpayer’s participa- 
tion or membership and is not attributable to services of 
the taxpayer as a coach, instructor trainer, referee, admin- 
istrator or other similar occupation, 


(C) the employer is a registered charity or a non-profit 
organization described in paragraph 149(1)(1), and 


(D) the allowance is reasonably attributable to the cost to 
the taxpayer of living away from the place where the em- 
ployee would, but for the employment, ordinarily reside, 


(vi) reasonable allowances received by a minister or clergy- 
man in charge of or ministering to a diocese, parish or con- 
gregation for expenses for transportation incident. to the dis- 
charge of the duties of that office or employment, 


(vii) reasonable allowances for travel expenses (other than al- 
lowances for the use of a motor vehicle) received by an em- 
ployee (other than an employee employed in connection with 
the selling of property or the negotiating of contracts for the 
employer) from the employer for travelling away from 


(A) the municipality where the employer’s establishment 
at which the employee ordinarily worked. or to which the 
employee ordinarily reported was located, and 


(B) the metropolitan area, if there is one, where that es- 
tablishment was located, 


in the performance of the duties of the employee’s office or 
employment, 
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(vii.1) reasonable allowances for the use of a motor vehicle 
received by an employee (other than an employee employed 
in connection with the selling of property or the negotiating 
of contracts for the employer) from the employer for travel- 
ling in the performance of the duties of the office or 
employment, 


(viii) [Repealed] 


(ix) allowances (not in excess of reasonable amounts) re- 
ceived by an employee from the employee’s employer in re- 
spect of any child of the employee living away from the em- 
ployee’s domestic establishment in the place where the 
employee is required by reason of the employee’s employ- 
ment to live and in full-time attendance at a school in which 
the language primarily used for instruction is the official lan- 
guage of Canada primarily used by the employee if 


(A) a school suitable for that child primarily using that 
language of instruction is not available in the place where 
the employee is so required to live, and 


(B) the school the child attends primarily uses that lan- 
guage for instruction and is not farther from that place 
than the community nearest to that place in which there is 
such a school having suitable boarding facilities; 


and, for the purposes of subparagraphs (v), (vi) and (vii.1), an 
allowance received in a taxation year by a taxpayer for the use 
of a motor vehicle in connection with or in the course of the 
taxpayer’s office or employment shall be deemed not to be a 
reasonable allowance 


(x) where the measurement of the use of the vehicle for the 
purpose of the allowance is not based solely on the number 
of kilometres for which the vehicle is used in connection 
with or in the course of the office or employment, or 


(xi) where the taxpayer both receives an allowance in respect 
of that use and is reimbursed in whole or in part for expenses 
in respect of that use (except where the reimbursement is in 
respect of supplementary business insurance or toll or ferry 
charges and the amount of the allowance was determined 
without reference to those reimbursed expenses); 


Related Provisions: 6(6) — Employment at special work site or remote location, 
6(16) —Disability-related employment benefits; 8(1)— Deductions allowed; 
8(1)(c) — Clergyman’s residence; 8(1)(f) — Salesman’s expenses; 8(1)(g) — Trans- 
port employee’s expenses; 8(1)(h), (h.1) — Travelling expenses; 8(11) — GST rebate 
deemed not a reimbursement; 18(1)(r) — Limitation on employer deductibility — auto- 
mobile expenses; 81(3.1) — No tax on allowance or reimbursement for part-time em- 
ployee’s travel expenses; 81(4) — Exemption for payment to volunteer firefighter or 
emergency worker; 117.1(1)—Inflation indexing of amount in 6(1)(b)(v.1); 
153(1)(a) — Withholding of tax by employer. 


History: Subpara. 6(1)(b)(v.1) added by 2007, c. 16, s. 1, applicable to taxation years 
that-end after June 22, 2007. 


Subpara. 6(1)(b)(viii) repealed by 1999, c. 22, subsec. 2(1), applicable to 1998 et seg. 
The subpara. formerly read: 


(viii) such part of the total of allowances received by a person who is a volunteer 
fireman from a government, municipality or other public authority for expenses 
incurred by the person in respect of, in the course of, or by virtue of the dis- 
charge of the person’s duties as a volunteer fireman, as does not exceed $500, or 


Subpara. 6(1)(b)(xi) substituted by 1994, c. 21, subsec. 2(2), applicable to 1993 er seq. 
That subpara. formerly read: 


(xi) where the taxpayer both receives an allowance in respect of that use and is 
reimbursed in whole or in part for expenses in respect of that use (except where 
the reimbursement is in respect of supplementary business insurance or parking, 
toll or ferry charges and the amount of the allowance is determined without ref- 
erence to those reimbursed expenses); 


That portion of subpara. 6(1)(b)(vii) preceding cl. (A), and subpara. (vii.1), amended 
by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 3(2), (3), to substitute, in each, “reasonable 
allowances” for “allowances (not in excess of reasonable amounts)”, and “the negotiat- 
ing” for “negotiating”, applicable to 1990 et seq. 


That portion of para. 6(1)(b) following cl. (ix)(B) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 3(4), that portion between cl. (ix)(B) and subpara. (x) applicable 
to 1990 et seg., and subparas. (x) and (xi) applicable to 1988 et seq., except that those 
subparas. are not applicable to the 1988 and 1989 taxation years of an individual who 
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so elects by notifying the Minister of National Revenue in. writing. That portion for- 
merly read: 


and, for the purposes of subparagraphs (v), (vi) and (vii.1), an allowance re- 
ceived in the year by the taxpayer for use of a motor vehicle in connection with 
or in the course of the taxpayer’s office or employment shall be deemed to be in 
excess of a reasonable amount 


(x) where the measurement of the use of the vehicle for the purpose of the 
allowance is not based solely on the number of kilometres for which the 
vehicle is used in connection with or in the course of the office or employ- 
ment, or 


(xi) where the taxpayer both receives an allowance in respect of the use of 
the vehicle in connection with or in the course of the office or employment 
and is reimbursed in whole or in part for expenses in respect of the same use; 


Selected Cases [para. 6(1)(b)]: MacDonald v. Canada, [1994] 2 C.T.C. 48 (FCA) 
(Monthly housing subsidy for RCMP officer was taxable allowance); R. v., Eggert, 
[1985] 2 C.T.C. 343 (FCTD) (Fixed monthly allowance for expenses, not determined 
according to time spent travelling, nor in connection with selling or negotiating, was 
taxable benefit); R. v. Paradis, [1985] 2 C.T.C. 3 (FCTD) (Lump sum for meals, not 
determined according to time spent travelling, was taxable); R. v. Demers, [1981] 
C.T.C. 282 (FCTD) (Allowance intended to compensate employee for working in an- 
other country was taxable benefit); R. v. Lavers, [1978] C.T.C. 341 (FCTD) (Fixed 
mileage allowance for use of own car, not determined directly according to time spent 
travelling, was taxable benefit). 


Remission Orders: Ice Storm Employee Benefits Remission Order, P.C. 1998-2047. 


Interpretation Bulletins: IT-168R3: Athletes and players employed by football, 
hockey and similar clubs; IT-470R: Employees’ fringe benefits; IT-516R2: Tuition tax 
credit; IT-518R: Food, beverages and entertainment expenses; IT-522R: Vehicle, travel 
and sales expenses of employees. 


1.T. Technical 
allowances). 


News: 40 (administrative policy changes: meal and_ travel 


Registered Charities Newsletters: 25 (volunteers). 
Forms: T4130: Employer’s guide — taxable benefits. 


(c) director’s or other fees — director’s or other fees re- 
ceived by the taxpayer in the year in respect of, in the course of, 
or by virtue of an office or employment; 


Related Provisions: 153(1)(a) — Withholding of tax by employer. 


Interpretation Bulletins: IT-168R3: Athletes and players employed by football, 
hockey and similar clubs; IT-377R: Director’s, executor’s or juror’s fees (archived), 
IT-468R: Management or administration fees paid to non-residents; IT-470R: Employ- 
ees’ fringe benefits; IT-518R: Food, beverages and entertainment expenses. 


Forms: T4001: Employers’ guide — payroll deductions and remittances [guide]; 
T4061: Non-resident withholding tax guide. 


(d) allocations, etc., under [employees] profit sharing 

plan — amounts allocated to the taxpayer in the year by a trus- 

tee under an employees profit sharing plan as provided by sec- 

tion 144 except subsection 144(4), and amounts required by sub- 

section 144(7) to be included in computing the taxpayer’s 

income for the year; 
Related Provisions: 8(1)(0.1) — Deduction for forfeited amounts; 12(1)(n) — In- 
come inclusion — amount received from EPSP; 128.1(10)“excluded right or inter- 
est’”(a)(v) — No deemed disposition of rights on emigration; 144(9) — Deductions for 
forfeited amounts; 153(1)(a) — Withholding of tax at source. 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


(e) standby charge for automobile — where the taxpayer’s 
employer or a person related to the employer made an automo- 
bile available to the taxpayer, or to a person related to the tax- 
payer, in the year, the amount, if any, by which 


(i) an amount that is a reasonable standby charge for the au- 
tomobile for the total number of days in the year during 
which it was made so available 


exceeds 


(ii) the total of all amounts, each of which is an amount 
(other than an expense related to the operation of the automo- 
bile) paid in the year to the employer or the person related to 
the employer by the taxpayer or the person related to the tax- 
payer for the use of the automobile; 
Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from general in- 
clusion of benefits; 6(1)(k), (1) — Operating expense benefit; 6(2) — Calculation of 
reasonable standby charge; 6(2.1) — Reduced standby charge for automobile salesman; 
6(7) — Cost of automobile includes GST effective 1996; 8(1)(f)(vii) — Salesman’s ex- 


Subdivision a — Office or Employment 


penses; 12(1)(y) — Partnerships — auto provided to partner or employee of partner; 
15(5) — Automobile benefit to shareholder; 153(1)(a) — Withholding by: employer. 


Selected Cases [para. 6(1)(e)]: Bouchard v. R., [1983] C.T.C. 173.(FCTD) (Rolls 
Royce used by president of company was benefit to extent of personal use); R. v. 
Harman, (1980) C.T.C. 83 (FCA) (Automobile for business and personal use was ben- 
efit from employment to extent of personal use;,no standby charge). 


Regulations: 200(2)(g), 200(3) (information returns). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992; IT-168R3: Athletes and players employed by football; hockey and similar clubs. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 
Forms: RC18: Calculating automobile benefits. 


(e.1) [Repealed] 


History: Para. 6(1)(e.1) repealed by 1997, c. 10, subsec. 267(1), applicable to 1996 et 
seq. Para. (e.1) formerly read: 


(e.1) goods and services tax — the total of all amounts each of which is 7% of 
the amount, if any, by which 


(i) an amount (in this paragraph referred to as the “benefit amount’) that 
would be required under paragraph (a) or (e) to be included in computing the 
taxpayer’s income for the year in respect of a supply, other than a zero-rated 
supply or an exempt supply, (within the meanings assigned by Part IX of the 
Excise Tax Act) of property or a service if no amount were paid to the em- 
ployer or to a person related to the employer in respect of the amount that 
would be so required to be included 


exceeds 


(ii) the amount, if any, included in the benefit amount that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 
a prescribed tax for the purposes of section 154 of the Excise Tax Act; 


Para. 6(1)(e.1) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 1, applicable to 
1991 et seq., except that in its application to the 1991 taxation year the para: shall be 
read as follows: 


(e.1) the total of all amounts each of which is 7% of the amount, if any, by which 


(i) an amount required under paragraph (a) or (€) to be included in comput- 
ing the income of the taxpayer for the year in respect of a supply, other than 
a zero-rated supply or an exempt supply, (within the meanings assigned by 
Part IX of the Excise Tax Act) of property or a service 


exceeds 


(ii) the amount, if any, included in the amount that is required to be so in- 
cluded under paragraph (a) or (e), as the case may be, that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 
a prescribed tax for the purposes of section 154 of the Excise Tax Act; 


Para. 6(1)(e.1) formerly read: 


(e.1) goods and services tax — the total of all amounts, each of which is 7% 
of the amount, if any, by which 


(i) an amount required under paragraph (a) or (e) to be included in comput- 
ing the income of the taxpayer for the year in respect of a supply, other than 
a zero-rated supply or an exempt supply (within the meanings assigned by 
Part IX of the Excise Tax Act), of property or a service in respect of which 
section 173 of that Act applies 


exceeds 


(ii) the amount, if any, included in the amount that is required to be so in- 
cluded under paragraph (a) or (e), as the case may be, that may reasonably 
be attributed to tax imposed under an Act of the legislature of'a province that 
is a prescribed tax for the purposes of section 154 of the Excise Tax Act, 


Selected Cases [para. 6(1)(e.1)]: Hewitt v. Canada, [1996] 1 C.T.C. 2675 (TCC) 
(Automobile without insurance and registration not “available” to employee). 


(f) [private] employment insurance [plan] benefits — 
the total of all amounts received by the taxpayer in the year that 
were payable to the taxpayer on a periodic basis in respect of the 
loss of all or any part of the taxpayer’s income from an office or 
employment, pursuant to 


(i) a sickness or accident insurance plan, 
(ii) a disability insurance plan, 
(iii) an income maintenance insurance plan or 


(iii.1) a plan described in any of subparagraphs (i) to (iii) that 
is administered or provided by an employee life and health 
trust, 
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to or under which the taxpayer’s employer has made a contribu- 
tion, not exceeding the amount, if any, by which 


(iv) the total of all such amounts received by the taxpayer 
pursuant to the plan before the end of the year and 


(A) where there was a preceding taxation year ending af- 
ter 1971 in which any such amount was, by virtue of this 
paragraph, included in computing the taxpayer’s income, 
after the last such year, and 


(B) in any other case, after 1971, 
exceeds 


(v) the total of the contributions made by the taxpayer under 
the plan before the end of the year and 


(A) where there was a preceding taxation year described 
in clause (iv)(A), after the last such year, and 


(B) in any other case, after 1967; 


Related Provisions: 6(18)— No taxable benefit on top-up disability payments 
where insurer insolvent; 8(1)(b) — Deduction for legal expenses to obtain benefits; 
8(1)(m.1)Gii) — Deduction for certain amounts reimbursed to employer; 56(1)(a)Gv) — 
Income inclusion for benefit under Employment Insurance Act; 110.2(1)“qualifying 
amount” — Retroactive spreading of lump-sum payment over prior years; 139.1(13) — 
Effect of demutualization of insurance corporation on group insurance policy; 
144.1(1)“designated employee benefit” — Employee life and health trust (ELHT) may 
pay benefit from) group sickness or accident insurance plan; 144.1(10)— Employee 
contributions to ELHT deemed to be payment of group sickness and accident premi- 
ums if so identified; 153(1)(a) — Withholding of tax at source. 


History: Subpara. 6(1)(f)(iii.1), added by 2010, c. 25, subsec. 2(2), applicable. after 
2009. 


Selected Cases [para. 6(1)(f)]: Zsiaprailis y..R:, [2005] 2.€.T.C. 1.(SCC); aff g 
[2003] 3.C.T.C..171, (FCA); rev’g in part [2002] 1.C.T.C. 2858 (TCC) (Surrogatum 
principle applied to tax arrears portion of disability insurance receipts); Farrow v. R., 
[2002] 1 C.T.C., 2153, (TCC), (Nature of plan could not be retroactively changed to 
make receipts non-taxable); Siftar v. R., [2002] 1 C.T.C. 2071 (TCC) (Damages were 
non-taxable general damages, not paid pursuant to contract of insurance); Fry v. R., 
[2001] 4 C.T.C. 2388 (TCC) (Para. 6(1)(a) not applicable if disability. benefits escape 
taxation under para. 6(1)(f)); Leonard v. Canada, [1996] 3 C.T.C. 265 (FCTD) (Sick- 
ness benefits obtained under plan paid by employer; no “trust” arrangement); Dagenais 
v. Canada, [1995] 2 C.T.C. 100 (FCTD) (Accepting lower wages as part of labour 
negatiations not equivalent to taxpayers’ paying premium on wage loss protection plan. 
Receipts taxable). 


Regulations: 200(2)(f) (information return). 


Remission Orders: Janet Hall Remission Order, P.C. 2004-1336 (remission where 
CPP lump sum disability repaid to wage loss replacement provider); Ginette Archam- 
bault Remission Order, P.C.-2010-273 (remission due to circumstances beyond tax- 
payer’s control, provided she does not claim loss relating to repayment of wage loss 
replacement benefits). 


1.T. Application Rules: 19 (where plan established before June 19, 1971). 


Interpretation Bulletins: IT-54: Wage loss replacement plans (archived); IT-85R2: 
Health and welfare trusts for employees; IT-99R5: Legal and accounting fees; IT-428: 
Wage loss replacement plans; IT-529: Flexible employee benefit programs. 


Advance Tax Rulings: ATR-8: Self-insured health and welfare trust fund. 
1.T. Technica! News: 25 (health and welfare trusts). 


Forms: T4E: Statement of employment insurance benefits; T4130: Employer’s 
guide — taxable benefits. 


(f.1) Canadian Forces members and veterans income 
replacement benefits — the total of all amounts received by 
the taxpayer in the year on account of an earnings loss benefit, a 
supplementary retirement benefit or a permanent impairment al- 
lowance payable to the taxpayer under Part 2 of the Canadian 
Forces Members and Veterans Re-establishment and Compensa- 
tion Act; 

Related Provisions: 81(1)(d.1)—Exemption for other payments under 


CFMVRCA; 110.2(1)“qualifying amount” — Retroactive spreading of lump-sum pay- 
ment over prior years. 


History: Para. 6(1)(f.1) added by 2005, c. 21, s. 101, proclaimed in force April 1, 
2006. 


(g) employee benefit plan benefits — the total of all 
amounts each of which is an amount received by the taxpayer in 
the year out of or under an employee benefit plan or from the 
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disposition of any interest in any such plan, other than the por- 
tion thereof that is 


(i) a death benefit or an amount that would, but for the de- 
duction provided in the definition of that term in subsection 
248(1), be a death benefit, 


(ii) a return of amounts contributed to the plan by the tax- 
payer or a deceased employee of whom the taxpayer is an 
heir or legal representative, to the extent that the amounts 
were not deducted in computing the taxable income of the 
taxpayer or the deceased employee for any taxation year, 


(iii) a superannuation or pension benefit attributable to ser- 
vices rendered by a person in a period throughout which the 
person was not resident in Canada, or 


(iv) a designated employee benefit (as defined in subsection 

144.1(1)); 
Related Provisions: 6(1.2)— Who is deemed to receive amount from EBP; 
6(10) — Contributions; 6(14) — Salary deferral arrangement — part of benefit plan; 
12(1)(n) — Employees profit sharing plan; 12(1)(n.1)— Employee’s income from 
EBP; 18(1)(0) — EBP contributions; 32.1 — EBP deductions; 56(1)(a) — Benefits — 
pension and employee; 104(13)(b)— Trusts —income payable to beneficiary; 
107.1(b) — Distribution of property by EBP deemed at cost amount; 128.1(10)“ex- 
cluded right or interest”(a)(vi), (b) —No deemed disposition of rights on emigration, 
153(1)(a) — Withholding of tax by employer; 212(17) — No non-resident withholding 
tax. 


History: Subpara. 6(1)(g)(iv) added by 2010, c. 25, subsec. 2(3), applicable after 2009. 


Subpara. 6(1)(g)(ii) amended by 2009, c. 2, s. 2, applicable to 2009 et seq. The subpara. 
formerly read: 


(ii) a return of amounts contributed to the plan by the taxpayer or a deceased 
employee of whom the taxpayer is an heir or legal representative, or 


Selected Cases [para. 6(1)(g)]: Canada v. Chrysler Canada Ltd. (No. 3), [1992] 2 
C.T.C. 95 (FCTD) (Employee stock ownership plan was “stock option” under s. 7, not 
“employee benefit plan”); Canada v. Chrysler Canada Ltd., [1991] 2 C.T.C. 156 
(FCTD); additional reasons at [1992] 1 C.T.C. 61, (sub nom. Canada y. Chrysler 
Canada Ltd. (No. 2)) (FCTD) (Employee stock ownership plan both agreement to 
issue shares to employees (taxable pursuant to s. 7) and employee benefit plan (taxable 
pursuant to para. 6(1)(g)))- 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits; IT-502: 
Employee benefit plans and employee trusts; IT-529: Flexible employee benefit 
programs. 


1.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 


Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of company 
shares; ATR-39: Self-funded leave of absence. 


(h) employee trust — amounts allocated to the taxpayer for 
the year by a trustee under an employee trust; 
Related Provisions: 12(1)(n) — Employer income from employee trust; 107.1(a) — 
Distribution of property by employee trust deemed at FMV; 128.1(10)“excluded right 
or interest’’(e)(i) — No deemed disposition of rights on emigration; 153(1)(a) — With- 
holding of tax by employer; 212(17) — No non-resident withholding tax. 


Regulations: 200(2)(g) (information return). 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts, IT- 
529: Flexible employee benefit programs. 


(i) salary deferral arrangement payments — the amount, 
if any, by which the total of all amounts received by any person 
as benefits (other than amounts received by or from a trust gov- 
erned by a salary deferral arrangement) in the year out of or 
under a salary deferral arrangement in respect of the taxpayer 
exceeds the amount, if any, by which 


(i) the total of all deferred amounts under the arrangement 


that were included under paragraph (a) as benefits in comput- 
ing the taxpayer’s income for preceding taxation years 


exceeds 
(ii) the total of 


(A) all deferred amounts received by any person in pre- 
ceding taxation years out of or under the arrangement, 
and 


(B) all deferred amounts under the arrangement that were 
deducted under paragraph 8(1)(o) in computing the tax- 
payer’s income for the year or preceding taxation years; 
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Related Provisions: 6(11)—Salary deferral arrangement; 20(1)(00), (pp) — 
SDA — deductions; 56(1)(w) — Benefits from SDA; 128.1(10)“excluded right or in- 
terest”(a)(vii), (b) —No deemed disposition of rights on emigration; 153(1)(a) — 
Withholding of tax by employer. 

Interpretation Bulletins: IT-529: Flexible employee benefit programs. 


(j) reimbursements and awards — amounts received by the 
taxpayer in the year as an award or reimbursement in respect of 
an amount.that would, if the taxpayer were entitled to no reim- 
bursements or awards, be deductible under subsection 8(1) in 
computing the income of the taxpayer, except to the extent that 
the amounts so received 


(i) are otherwise included in computing the income of the 
taxpayer for the year, or 


(ii) are taken into account in computing the amount that is 
claimed under subsection 8(1) by the taxpayer for the year or 
a preceding taxation year; 
Related Provisions: 153(1)(a) — Withholding of tax by employer. 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 
(k) automobile operating expense benefit — where 


(i) an amount is determined under subparagraph (e)(1) in re- 
spect of an automobile in computing the taxpayer’s income 
for the year, 


(ii) amounts related to the operation (otherwise than in con- 
nection with or in the course of the taxpayer’s office or em- 
ployment) of the automobile for the period or periods in the 
year during which the automobile was made available to the 
taxpayer or a person related to the taxpayer are paid or paya- 
ble by the taxpayer’s employer or a person related to the tax- 
payer’s employer (each of whom is in this paragraph referred 
to as the “payor”), and 


(iii) the total of the amounts so paid or payable is not paid in 
the year or within 45 days after the end of the year to the 
payor by the taxpayer or by the person related to the 
taxpayer, 


the amount in respect of the operation of the automobile deter- 
mined by the formula 


A-B 

where 

A is 
(iv) where the automobile is used primarily in the per- 
formance of the duties of the taxpayer’s office or employ- 
ment during the period or periods referred to in subpara- 
graph (ii) and the taxpayer notifies the employer in 
writing before the end of the year of the taxpayer’s inten- 
tion to have this subparagraph apply, '/2 of the amount de- 
termined under subparagraph (e)(i) in respect of the auto- 
mobile in computing the taxpayer’s income for the year, 
and 


(v) in any other case, the amount equal to the product ob- 
tained when the amount prescribed for the year is multi- 
plied by the total number of kilometres that the automo- 
bile is driven (otherwise than in connection with or in the 
course of the taxpayer’s office or employment) during the 
period or periods referred to in subparagraph (ii), and 


Bis the total of all amounts in respect of the operation of the 
automobile in the year paid in the year or within 45 days af- 
ter the end of the year to the payor by the taxpayer or by the 
person related to the taxpayer; and 

Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from general in- 
clusion of benefits; 6(1)(1) — Benefit where 6(1)(k) does not apply; 6(1.1) — Parking 
is not an operating cost; 6(2.2)— Optional calculation of operating benefits; 
12(1)(y) — Automobile benefit to partner or employee of partner; 15(5) — Automobile 
benefit to shareholder; 153(1)(a) — Withholding of tax by employer; 257 — Formula 
cannot calculate to less than zero. 

History: Para. 6(1)(k) added by 1994, c. 21, subsec. 2(3), applicable to 1993 et seq. 


Regulations: 7305.1 (amount prescribed for 6(1)(k)(v)). 


Subdivision a — Office or Employment 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for ‘an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles); 40 (employer. vehicles 
required to be taken home at night). 


Forms: RC18: Calculating automobile benefits. 


(1) idem — the value of a benefit in respect of the operation of 
an automobile (other than a benefit to which paragraph (k) ap- 
plies or would apply but for subparagraph (k)(iii)) received or 
enjoyed by the taxpayer in the year in respect of, in the course of 
or because of, the taxpayer’s office or employment. 


Related Provisions: 6(1)(a)(iii) — Automobile benefits excluded from general in- 
clusion of benefits; 15(5)— Automobile benefit to shareholder; 153(1)(a) — With- 
holding of tax by employer. 


History: Para. 6(1)(1) added by 1994, c. 21, subsec. 2(3), applicable to 1993 et seg. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Selected Cases [subsec. 6(1)]: Schroter v. R., [2010] 4.C.T.C. 143 (FCA) (Insuffi- 
cient evidence produced to show that employer was primary beneficiary of parking 
pass); Buccini v. R., [2001] 1 C.T.C. 103 (FCA) (Payment was for fundamental breach 
of contract by employer and was not employment income); R. v. Lao, [1993] 2,.C.T.C. 
25 (FCTD) (Relocation payment in respect of higher housing costs not employment 
income); Blanchard v. Canada, [1992] 2 C.T.C. 403 (FCTD); rev’d [1995] 2 C.T.C. 
262 (FCA) (Amount paid to employee on termination of participation in housing pro- 
gram representing possible realtor’s fees on future sale not. taxable. as. employee 
benefit); Thompson v. MNR, [1989] 2 C.T.C. 226 (FCTD) (Expenses for office in home 
owned by taxpayer disallowed except for portion of utilities); Cooper v. MNR, [1989] 1 
C.T.C. 66 (FCTD) (interest-free loan by estate to executor’ was not taxable benefit). 


(1.1) Parking cost — For the purposes of this section, an amount 
or a benefit in respect of the use of a motor vehicle by a taxpayer 
does not include any amount or benefit related to the parking of the 
vehicle. 
Related Provisions: 6(1)(a)(iii), 6(1)(e), (k) — Benefit in respect of the use of an 
automobile; 6(16)(a) — Parking benefits non-taxable for disabled employee; 15(5) — 
Automobile benefit to shareholder. 


History: Subsec. 6(1.1) added by 1994, c..21, subsec. 2(4), applicable to 1993 et seq. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an Cfiployors alter 
1992. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 
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(2) Reasonable [automobile] standby charge — For the pur- 
poses of paragraph (1)(€), a reasonable standby charge for an auto- 
mobile for the total number.of days (in this.subsection referred to as 
the “total available days’) in a taxation year during which the auto- 
mobile is made available to a taxpayer or to a person’related to the 
taxpayer by the employer of the taxpayer or by a person related to 
the employer (both of whom are in this subsection referred to as the 
“employer’”) shall be deemed to be the amount determined by the 
formula 


A 2 
Bo eX DA OEE 


where 

A is 
(a) the lesser of the total kilometres that the automobile’ is 
driven (otherwise than in connection with or in the course of 
the taxpayer’s office or employment) during the total availa- 
ble days andthe value determined for the description of B for 
the year in respect of the standby charge for the automobile 
during the total available days, if 


(i) the taxpayer is required by the employer to use the au- 
tomobile in connection with or in the course of the office 
or employment, and 


(ii) the distance travelled by the automobile in the. total 
available days is primarily in connection with or in the 
course of the office or employment, and 


(b) the value determined for the description of B for the year 
in respect of the standby charge for the automobile during the 
total available days, in any other case; 


is the product obtained when 1,667 is multiplied by the quotient 
obtained by dividing the total available days by 30 and, if the 
quotient so obtained is not a whole number and exceeds one, by 
rounding it to the nearest whole number or, where that quotient 
is equidistant from two consecutive whole numbers, by rounding 
it to the lower of those two numbers; 


is the cost of the automobile to the employer ae the em- 
ployer owns the vehicle at any time in the year; 


is the number-obtained. by dividing such of the total available 
days as are days when the employer owns the automobile by 30 
and, if the quotient so obtained is not.a whole number and ex- 
ceeds one, by rounding it to the nearest whole number or, where 
that quotient is equidistant from two consecutive whole num- 
bers, by rounding it to the lower of those two numbers; 


is the total of all amounts that may reasonably be regarded as 
having been payable by the employer to a lessor for the purpose 
of leasing the automobile during such of the total available days 
as are days when the automobile is leased to the employer; and 


is the part of the amount determined for E that may reasonably 
be regarded as having been payable to the lessor in respect of all 
or part of the cost to the lessor of insuring against 


(a) loss of, or damage to, the automobile, or 


(b) liability resulting from the use or operation of the 
automobile. 


S. 6(2) 


Related Provisions: 6(2.1)— Reduced ‘benefit for automobile salesperson; 
12(1)(y) — Automobile benefit to partner or employee of partner; .15(5) — Rule ap- 
plies to calculate automobile benefit to shareholder; 85(1)(e.4) — Transfer of automo- 
bile to corporation by shareholder. ao nt ae 


History: The descriptions of A and B in subsec. 6(2) amended by 2003, c. 15, s. 69, 
applicable to 2003 et seq. They formerly read: 
A is the lesser of S 
(a) the total number of kilometres that the automobile is driven (other- 
wise than in connection with or in the course of the taxpayer’s office or 
employment) during the total available days, and 


(b) the value determined for B for the year under this subsection in re- 
spect of the standby charge for the automobile during the total available 
days,, 
except that the amount determined under paragraph (a) shall be deemed to 
be equal to the amount determined under paragraph (b) unless 
(c) the taxpayer is required by the employer to use the automobile in 
connection with or in the course of the office or employment, and 


(d) all or substantially all of the distance travelled by the automobile in 
the total available days is in connection with or in the course of the of- 
fice or employment, 


B » is the product obtained when 1,000 is multiplied by the quotient obtained by 
dividing the total available days by 30 and, if the quotient so obtained is not 
a whole number and exceeds one, by rounding it to the nearest whole num- 
ber or, where that quotient is equidistant from two consecutive whole num- 
bers, by rounding it to the lower of those two numbers, 


Selected Cases [subsec. 6(2)]: Gill v. R., [2005] 2 .C.T.C. 2473 (TCC) (Rigid 
formula not applicable, as it would render “reasonable” meaningless); Keefe v. R., 
[2004] 1 C.T.C. 3028 (TCC) (“All or substantially all” did not necessarily mean 90% 
and court accepted 81%); McDonald v. R., [1998] 4 C.T.C. 2569 (TCC) (85 per cent of 
distance was “substantially all”); Adams (R.O.) v. R., [1998] 2 C.T.C. 353 (FCA) (Fair 
market rental charge does not necessarily replace standby charge); Meeuse v. Canada, 
[1995] 1 C.T.C. 21 (FCTD) (Full standby charge to be included in income unless pre- 
sumption rebutted in prescribed form). 

Regulations: 200(3) (information return). 

Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992; IT-291R3: Transfer of property to a corporation, under subsection 85(1). 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles); 
40 (employer vehicles required to be taken home at night). 


CRA Audit Manual: 27.10.0: Employee and shareholder benefits. 
Forms: RC18: Calculating automobile benefits; T4130: Employer’s guide — taxable 
benefits. 
(2.1) Automobile salesman — Where in a taxation year 
(a) a taxpayer was employed principally in selling or leasing 
automobiles, ) 
(b) an automobile owned by the taxpayer’s employer was made 
available by the employer to the taxpayer or to a person related 
to the taxpayer, and 
(c) the employer has acquired one or more automobiles, 
the amount that would otherwise be determined under subsection 
(2) as a reasonable standby charge shall, at the option of the em- 
ployer, be computed as if 


(d) the reference in the formula in subsection (2) to “2%” were 
read as a reference to “1'/2%’, and 


(e) the cost to the employer of the automobile were the greater 
of 


(i) the quotient obtained by dividing 
(A) the cost to the employer of all new automobiles ac- 


quired by the employer in the year for sale or lease in the 
course of the employer’s business 


by 
(B) the number of automobiles described in clause (A), 
and 

(ii) the quotient obtained by dividing 
(A) the cost to the employer of all automobiles acquired 


by the employer in the year for sale or lease in the course 
of the employer’s business 


by , 
(B) the number of automobiles described in clause (A). 
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Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles): 


(2.2) [Repealed] id s 
History: Subsec. 6(2.2) repealed by 1994, c. 21, subsec. 2(5), applicable to 1993 et 
seq. That subsec. formerly read: 
(2.2) Benefit re auto operation — Where 
(a) an amount is determined under subparagraph (De)@ for an automobile 
in computing the income of a taxpayer for a taxation year, 
(b) the automobile is used primarily in the performance of the duties of the 
taxpayer's office or employment, and 
(c) the taxpayer notifies the taxpayer’s employer in writing before the end of 
the year that the amount of the benefit relating to the operation of the auto- 
mobile for the period in the year during which it was made available is to be 
determined under this subsection, j 
the amount of the benefit relating to the operation of the automobile shall, for the 
purposes of paragraph (1)(a), be deemed to be the amount, if any, by which 
(d) one-half of the amount determined for the automobile under subpara- 
_ graph.(1)(€)(G@) in respect of the taxpayer for the year 
exceeds 
(e) the total of all amounts related to the operation of the automobile paid in 


~ the year, by the taxpayer or by a person related to the taxpayer, to the em- 
ployer or to the person who made the automobile available. 


(3) Payments by employer to employee — An amount re- 
ceived by one person from another 


(a) during a period while the payee was an officer of, or in the 
employment of, the payer, or 


(b) on account, in lieu of payment or in satisfaction of an obliga- 
tion arising out of an agreement made by the payer with the 
payee immediately prior to, during or immediately after a period 
that the payee was an officer of, or in the employment of, the 
payer, 
shall be deemed, for the purposes of section 5, to be remuneration 
for the payee’s services rendered as an officer or during the period 
of employment, unless it is established that, irrespective of when 
the agreement, if any, under which the amount was received was 
made or the form or legal effect thereof, it cannot reasonably be 
regarded as having been received 


(c) as consideration or partial consideration for accepting the of- 
fice or entering into the contract of employment, 


(d) as remuneration or partial remuneration for services as an 
officer or under the contract of employment, or 


(e) in consideration or partial consideration for a covenant with 
reference to what the officer or employee is, or is not, to do 
before or after the termination of the employment. 


_ Proposed Administrative Change — Amounts 

received from employer on pension plan windup 
Federal Budget, Supplementary Information, June 6, 2011: See under 
56(1){a),,, sl 40 sooes) oP ies 7D oN bee ips De Sno 


Related Provisions: 6(3.1) — Timing of income inclusion from non-compete agree- 
ment; 56.4(4)(a) — Amount paid by purchaser for non-compete agreement deemed to 
be wages paid to employee; 87(2)(k) — Amalgamation — Amount received by em- 
ployee from new corporation; 153(1)(a) — Withholding of tax by employer. 


Selected Cases [subsec. 6(3)]: Bartley v. R., [2008] 5S C.T.C. 2403 (TCC) (Schol- 
arships available to children of employees not taxable in hands of employee), Ward v. 
R., [1998] 4 C.T.C. 2129 (TCC) (Taxpayer failed to establish employment relationship 
to enable access to stock option rules); Blanchard v. Canada, (1995) 2 C.T.C. 262 
(FCA) (Source of payment of benefit not relevant so long as there is connection with 
employment); McNeill v. R., [1986] 2 C.T.C. 352 (FCTD) (Without evidence of un- 
compensated losses suffered, “social disruption allowance” for relocation was benefit 
from employment); Greiner v. R., [1984] C.T.C. 92 (FCA) (Payment by new employer 
(after acquisition of former company) to compensate employee for termination of em- 
ployment contract was income, not capital for surrender of rights under a contract); 
Girouard vy. R., [1980] C.T.C. 284 (FCA) (Liquidated damages for wrongful dismissal 
pursuant to contract were not taxable); MNR v. Beaupré Estate, £1973): G.T.C...316 
(FCTD) (Fixed salary and other benefits under consulting contract entered in consider- 
ation for sale of shares to major shareholder were part of price, not taxable benefits). 


ne: 
i 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-168R3: Athletes and players employed by 
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football, hockey:and similar clubs; IT-196R2:, Payments by employer to employee; IT- 
247: Employer’s contributions to pensioners’ premiums under provincial medical. and 
hospital services plans (archived); IT-334R2: Miscellaneous receipts; IT-337R4: Retir- 
ing allowances; IT-365R2: Damages, settlements and similar receipts; IT-470R: ‘Em- 
ployees’ fringe benefits; IT- pAsR2; Education tax credit; IT- 529: Flexible employee 
benefit programs. 


(4) Group term life insurance — Where at any time in‘a taxa- 
tion year a taxpayer’s life is insured under a group term life insur- 
ance policy, there shall be included in computing the taxpayer’s in- 
come for the year from an office or employment the amount, if any, 
prescribed for the year in respect of the insurance. 


Related Provisions: 18(9)(a)(iii), 18(9.01) — Limitation on deduction for premiums 
paid; 139.1(1'5) — Effect of demutualization of insurance corporation; | 139.1(16), 
(17) — Flow-through* of: demutualization benefits. by employer to ‘employee; 
144.1(10) — Employee contributions to employee, life and health trust deemed: to be 
payment of group life insurance premiums if so identified; 153(1)(a) — Withholding of 
tax by employer. 


History: Subsec. 6(4) amended by [Spire 3) subsec. 1(2), applicable to insurance 
provided in respect of periods that are after June 1994. For insurance provided in re- 
spect of periods that are in 1994 and before July 1994, subsec. 6(4) should be Pat as 
follows: 


(4) Notwithstanding any exception provided for in paragraph (1)(a), there shall 
be included in computing a taxpayer’s|income.for a taxation year asincome from 
an office or employment the premium in respect of any period in the year before 
July 1994 for any excess over $25,000 of the amount of life insurance (other 
than prescribed insurance) in effect on the taxpayer’s life during that period 
under a group term life insurance policy under which any life insurance was 
effected on the taxpayer’s’ life’in respect of, in'the course of or because of; the 
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taxpayer’s' office’or employment or former office or employment, determined as 
the remainder obtained by i 


(a) dividing that proportion of the total premium (other than a prescribed 
premium) payable on account of life insurance under the policy in respect of 
the policy year. that ends in the year, minus the amount of any, dividend or. 

a experience rating refund payable on account of life insurance under the pol- 
icy in respect of the policy year, that the number of days in that period is of 
the number of days in the policy year, by the mean of the total amount of life*' 
insurance (other than prescribed insurance) in effect under the ‘policy at the 
beginning of the policy year and the total amount of life insurance (other 
than prescribed..insurance) so in effect, at the end of the policy year, 


(b) multiplying the quotient obtained under paragraph (a) by: the excess over 
$25,000 of the amount of life insurance (other than prescribed insurance) in 
effect on the taxpayer’s life during that period under the policy, and 


(c) subtracting from the product obtained under paragraph (b) any amount 
that the taxpayer has reimbursed to the taxpayer's employer, or has paid, in 

,-fespect of the amount. of life insurance (other than prescribed insurance) in 
excess of $25,000 in effect on the taxpayer’s life during that period under 
the policy, 


and in the case of a taxpayer on whose life any life insurance was in effect dur- 
ing any period in the year before July-1994 under more than one such group 
insurance policy, 


(d) this subsection shall be read as requiring a‘separate determination of the 
amount or amounts, if any, to be included in computing the taxpayer’s in- 
come for the year in respect of each particular policy, and 


(e) the expression “$25,000” in this subsection shall be read as referring, in 
respect of a particular policy, to that proportion of $25,000 that the amount 
of life insurance (other than prescribed insurance) in effect on the taxpayer’s 
life during that period under the policy is of the total amount ‘of life insur- 
ance (other than prescribed insurance) in effect on the taxpayer’s life during 
that period under all of the policies. — 


Subsec. 6(4) formerly read: 


(4) Portion of premium under certain group insurance policies — Notwith- 
standing any exception provided for in paragraph (1)(a), there shall be included 
in computing the income of’a taxpayer for a taxation year as income from an 
office or employment the premium in respect of any period in the year for any 
excess over $25,000 of the amount of life insurance in effect on the life of the 
taxpayer during that period under a group term life insurance policy under which 
any life insurance was effected, on the life of the taxpayer in respect of, in the 
course of, or by virtue of the taxpayer’s office or employment or former office or 
employment, determined as the remainder obtained by 


(a) dividing that proportion of the total premium payable on account of life 
insurance under the policy in respect of-the policy yeat ending in the year, 
minus the amount of any dividend or experience rating refund payable on 
account of life insurance under the policy in respect of the policy year, that 

" the number of days in that period is of the number of days in the policy year, 
by the'mean of the total amount of life insurance in effect under the policy at 
the commencement of the policy year and the total amount of life’ insurance 
so in effect at the end of the policy year, 


(b) multiplying the quotient obtained under paragraph (a) by the excess over + 
$25,000 of the amount of life insurance, in effect on the life of the taxpayer 
during that period under the policy, and 


(c). subtracting from the product, obtained under paragraph (b) any amount 
that the taxpayer has reimbursed .to the taxpayer’s:employer, or has paid, in 
respect of the portion of the premium attributable to the amount of life: insur- 
ance in excess of $25,000 in; effect.on the, taxpayer’s life under the policy, 


ork in the case of a taxpayer on whose life any life insurance was in effect dur- 

ing any period in the year under more than one such group insurance policy, 
(d) this subsection shall be read as requiring a separate determination:of the 
amount! or amounts, if any, to be included in computing the taxpayer’s in- 
come for the year:in respect:of each particular policy, and » 
(e) the expression “$25,000” in this subsection shall be read as referring, in 
respect of a particular policy, to that proportion of $25,000 that the amount 
of life insurance in effect on the life of the taxpayer during that period under 
the policy is of the total amount of life insurance in effect on the taxpayer’s 
life. during, that period under all of the-policies. 

Regulations: 2700-2704 (prescribed amount). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts. for employees. [out of 
date re 6(4)]; IT-529: Flexible employee benefit programs. 


1.T. Technical News: 25, (health and welfare trusts). 


(5) [Repealed] 
History: Subsec. 6(5) repealed by 1995, c. 3, subsec. 1(3), applicable to 1995 et seq. 
Subsec. (5) formerly read: 


(5) Reference to policy year ending in taxation year — A reference in sub- 
section (4) to “the policy year” ending in a taxation year shall, where there is no 
such year ending in the taxation year, be construed as a reference to the period 
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commencing on the anniversary in the immediately preceding taxation year of 
the date of issue of the policy, or where there is no such anniversary, on the date 
of issue of the policy, and ending on the last day in the taxation year on which 
the policy was in effect. 


(6) Employment at special work site or remote location — 
Notwithstanding subsection (1), in computing the income of a tax- 
payer for a taxation year from an office or employment, there shall 
not be included any amount received or enjoyed by the taxpayer in 
respect of, in the course or by virtue of the office or employment 
that is the value of, or an allowance (not in excess of a reasonable 
amount) in respect of expenses the taxpayer has incurred for, 


(a) the taxpayer’s board and lodging for a period at 


(i) a special work site, being a location at which the duties 
performed by the taxpayer were of a temporary nature, if the 
taxpayer maintained at another location a self-contained do- 
mestic establishment as the taxpayer’s principal place of 
residence 


(A) that was, throughout the period, available for the tax- 
payer’s occupancy and not rented by the taxpayer to any 
other person, and 


(B) to which, by reason of distance, the taxpayer could 
not reasonably be expected to have returned daily from 
the special work site, or 


(ii) a location at which, by virtue of its remoteness from any 
established community, the taxpayer could not reasonably be 
expected to establish and maintain a self-contained domestic 
establishment, 


if the period during which the taxpayer was required by the tax- 
payer’s duties to be away from the taxpayer’s principal place of 
residence, or to be at the special work site or location, was. not 
less than 36 hours; or 


(b) transportation between 


(i) the principal place of residence and the special work site 
referred to in subparagraph (a)(i), or 


(ii) the location referred to in subparagraph (a)(ii) and a loca- 
tion in Canada or a location in the country in which the tax- 
payer is employed, 


in respect of a period described in paragraph (a) during which 
the taxpayer received board and lodging, or a reasonable allow- 
ance in respect of board and lodging, from the taxpayer’s 
employer. 
Related Provisions: 67.1(2)(e.1) — Construction work camp — meals fully deduct- 
ible; 110.7(4) — Northern allowance reduced by amounts excluded under 6(6). 
Selected Cases [subsec. 6(6)]: Rozwmiak y. R., [2006] 2 C.T.C. 2172 (TCC) 
(Temporary office opened to test new market qualified as special work site); Jaffar v. 
R., [2002] 1 C.T.C. 2204 (TCC) (Special work site can be anywhere, including large 
city, entitling taxpayer to board and lodging); Truemner v. Canada, [1989] 1 C.T.C. 
356 (FCTD) (Where no evidence produced to show unavailability of “self contained 
domestic establishment” in various locations, no deduction for value of board and lodg- 
ing received). 
Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-168R3: Athletes and players employed by football, hockey and sim- 
ilar clubs; IT-254R2: Fishermen — employees and seafarers — value of rations and 
quarters (archived); IT-470R: Employees’ fringe benefits; IT-518R: Food, beverages 
and entertainment expenses; IT-522R: Vehicle, travel and sales expenses of employees. 
Forms: RC4054: Ceiling amounts for housing benefits paid in prescribed zones; TD4: 
Declaration of exemption — Employment at special work site; T4039: Northern re- 
sidents deductions — places in prescribed zones [guide]; T4130: Employer’s guide — 
taxable benefits. 


(7) Cost of property or service [includes GST, etc.] — To 
the extent that the cost to a person of purchasing a property or ser- 
vice or an amount payable by a person for the purpose of leasing 
property is taken into account in determining an amount required 
under this section to be included in computing a taxpayer’s income 
for a taxation year, that cost or amount payable, as the case may be, 
shall include any tax that was payable by the person in respect of 
the property or service or that would have been so payable if the 
person were not exempt from the payment of that tax because of the 
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nature of the person or the use to which the property or service is to 
be put. 
History: Subsec. 6(7) amended by 1997, c. 10, subsec. 267(2), applicable to 1996 et 
seq. Subsec. (7) formerly read: 
(7) Goods and services tax — To the extent that an amount required to be 
included in computing the income of a taxpayer for a taxation year under para- 
graph (1)(a) or (e) is determined by reference to the cost to a person of any 
property or service, that cost shall, for the purposes of those paragraphs, be de- 
termined without reference to any goods and services tax payable by that person 
in respect of the property or service. 
Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


I.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


(8) GST rebates re costs of property or service — If 


(a) an amount in respect of an outlay or expense is deducted 
under section 8 in computing the income of a taxpayer for a tax- 
ation year from an office or employment, or 


(b) an amount is included in the capital cost to a taxpayer of a 
property described in subparagraph 8(1)(G)(i) or 8(1)(p)(ii), 


and a particular amount is paid to the taxpayer in a particular taxa- 
tion year as a rebate under the Excise Tax Act in respect of any 
goods and services tax included in the amount of the outlay or ex- 
pense, or the capital cost of the property, as the case may be, the 
particular amount 


(c) to the extent that it relates to an outlay or expense referred to 
in paragraph (a), shall be included in computing the taxpayer’s 
income from an office or employment for the particular taxation 
year, and 


(d) to the extent that it relates to the capital cost of property re- 
ferred to in paragraph (b), is deemed, for the purposes of subsec- 
tion 13(7.1), to have been received by the taxpayer in the partic- 
ular taxation year as assistance from a government for the 
acquisition of the property. 

Related Provisions: 8(11) — GST rebate deemed not to be reimbursement. 


History: Subsec. 6(8) amended by 2002, c. 9, s. 20, applicable to 2002 et seg. Subsec. 
(8) formerly read: 


(8) Idem [GST rebate] — Where 


(a) an amount in respect of an expense is deducted under section 8 in com- 
puting the income of a taxpayer for a taxation year from an office or em- 
ployment, or 


(b) an amount is included in the capital cost to a taxpayer of a property de- 
scribed in subparagraph 8(1)(j)(ii) or (p)(ii), 


and a particular amount is paid to the taxpayer in a particular taxation year as a 
rebate under the Excise Tax Act in respect of any goods and services tax included 
in the amount of the expense, or the capital cost of the property, as the case may 
be, the particular amount 


(c) to the extent that it relates to an expense referred to in paragraph (a), 
shall be included in computing the taxpayer’s income from an office or em- 
ployment for the particular year, and 


(d) to the extent that it relates to the capital cost of property referred to in 
paragraph (b), shall be deemed, for the purposes. of subsection 13(7.1), to 
have been received by the taxpayer in the particular year as assistance from a 
government for the acquisition of the property. 


(9) Amount in respect of interest on employee debt — 
Where an amount in respect of a loan or debt is deemed by subsec- 
tion 80.4(1) to be a benefit received in a taxation year by an indivi- 
dual, the amount of the benefit shall be included in computing the 
income of the individual for the year as income from an office or 
employment. 


Related Provisions: 6(23) — Taxable benefit from employer-provided housing sub- 
sidy; 15(9) — Deemed benefit to shareholder. 


Regulations: 200(2)(g) (information return). 
Remission Orders: Ice Storm Employee Benefits Remission Order, P.C. 1998-2047. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-421R2: 
Benefits to individuals, corporations and shareholders from loans or debt. 


1.T. Technical News: 6 (payment of mortgage interest subsidy by employer). 


Subdivision a — Office or Employment 


(10) Contributions to an employee benefit plan — For the 
purposes of subparagraph (1)(g)(ii), 


(a) an amount included in the income of an individual in respect 
of an employee benefit plan for a taxation year preceding the 
year in which it was paid out of the plan shall be deemed to be 
an amount contributed to the plan by the individual; and 


(b) where an amount is received in a taxation year by an indivi- 
dual from an employee benefit plan that was ina preceding year 
an employee trust, such portion of the amount so received by the 
individual as does not exceed the amount, if any, by which the 
lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts allocated to the individual or a 
deceased person of whom the individual is an heir or legal 
representative by the trustee of the plan at a time when it 
was an employee trust 


exceeds 


(B) the total of all amounts previously paid out of the plan 
to or for the benefit of the individual or the deceased per- 
son at a time when the plan was an employee trust, and 


(ii) the portion of the amount, if any, by which the cost 
amount to the plan of its property immediately before it 
ceased to be an employee trust exceeds its liabilities at that 
time that 


(A) the amount determined under subparagraph (i) in re- 
spect of the individual 


is of 
(B) the total of amounts determined under subparagraph 
(i) in respect of all individuals who were beneficiaries 
under the plan immediately before it ceased to be an em- 
ployee trust 


exceeds 


(iii) the total of all amounts previously received out of the 
plan by the individual or a deceased person of whom the in- 
dividual isan heir or legal representative at a time when the 
plan was an employee benefit plan to the extent that the 
amounts were deemed by this paragraph to be a return of 
amounts contributed to the, plan 


‘shall be deemed to be the return of an amount contributed to the 
plan by the individual. 
Interpretation Bulletins: IT-498: The deductibility of interest on money borrowed 


to reloan to employees or shareholders (archived); IT-502: Employee benefit plans and 
employee trusts. 


(11) Salary deferral arrangement — Where at the end ofa tax- 
ation year any person has a right under a salary deferral arrange- 
ment in respect of a taxpayer to receive a deferred amount, an 
amount equal to the deferred amount shall be deemed, for the pur- 
poses only of paragraph (1)(a), to have been received by. the. tax- 
payer as a benefit in the year, to the extent that the amount was not 
otherwise included in computing the LARDAYER: s income for the year 
or any, preceding taxation year. 

Related Provisions: 6(1)(a)(v) — Taxable benefit income inclusion; 6(1)(i) — SDA 
payment taxed; 6(12)-(14) — SDA — Rules; 8(1)(0)— Forfeited amounts; 20(1)(00), 
(pp) — SDA — deduction to employer; 56(1)(w) — Benefit from SDA — included.in 
income. 


Advance Tax Rulings: ATR-39: Self-funded leave of absence; ATR-45:, Share 
appreciation rights plan; ATR-64; Phantom stock award plan. 


(12) Idem — Where at the end of a taxation year any person has a 
right under a salary deferral arrangement (other than.a trust gov- 
erned by a salary deferral arrangement) in respect of a taxpayer to 
receive a deferred amount, an amount equal to any interest or other 
additional amount that accrued to, or for the benefit of, that person 
to the end of the year in respect of the deferred amount shall be 
deemed at the end of the year, for the purposes only of subsection 
(11), to be a deferred amount that the person has a right to receive 
_ under the arrangement. 
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(13) Application — Subsection (11) does not apply in respect of a 
deferred amount under a salary deferral arrangement in respect of a 
taxpayer that was established primarily for the benefit of one or 
more non-resident employees in respect of services to be rendered 
in a country other than Canada, to the extent that the deferred 
amount 


(a) was in respect of services rendered by an employee who 


(i) was not resident in Canada at the time the services were 
rendered, or 


(ii) was resident in Canada for a period (in this subsection 
referred to as an “excluded period”) of not more than 36 of 
the 72 months preceding the time the services were rendered 
and was an employee to whom*the arrangement applied 
before the employee became resident in Canada; and 


(b) cannot reasonably be regarded as being in respect of services 
rendered or to be rendered during :a period (other than an ex- 
cluded period) when the employee was resident in Canada: 


Related Provisions: 18(1)(0.1) — Salary deferral arrangement — no deduction of 
outlays for non-residents. 


(14) Part of plan or arrangement — Where deferred amounts 
under asalary deferral arrangement in respect of a taxpayer (in this 
subsection referred to as “that arrangement’) are required to be in- 
cluded as benefits under paragraph (1)(a) in computing the tax- 
payer’s income and that arrangement is part of a plan or arrange- 
ment.(in this subsection referred to. as.the “‘plan’). under which 
amounts or benefits not related to the deferred amounts are payable 
or provided, for the purposes of this Act, other than this subsection, 


(a) that arrangement shall be deemed to be a separate arrange- 
ment independent.of other parts of the plan of which it is a part; 
and 


(b) where any person has a right to a deferred amount under that 
arrangement, an amount received by the person as a benefit at 
any time out of or under the plan shall be deemed to have been 
received out of or under that arrangement except to the extent 
that it exceeds the amount, if any, by which 


(i) the total of all deferred amounts under that arrangement 
that were included under paragraph (1)(a) as benefits in com- 
puting the taxpayer’s income for taxation years ending before 
that time 


exceeds 
(ii) the total of 


(A) all deferred amounts received by any person before 
that time out,of or under.the plan that, were deemed by 
this paragraph to have been received. out of or under that 
arrangement, and 


(B) all deferred amounts under that arrangement that were 
deducted under paragraph 8(1)(o) in computing the tax- 
payer’s income for the year or preceding taxation years. 


Related Provisions: 6(1)(g) — Employee benefit plan benefits; 56(10) — Severabil- 
ity of retirement compensation arrangement. 


(15) Forgiveness of employee debt — For the purpose of par- 
agraph (1)(a), 
(a) a benefit shall be deemed to have been enjoyed by a taxpayer 
at any time an obligation issued by any debtor (including the 
taxpayer) is settled or extinguished; and 


(b) the value of that benefit shall be deemed to be the forgiven 
amount at that time in respect of the obligation. 


Related Provisions: 6(15.1) — Meaning of “forgiven amount”; 15(1.2) — Forgive- 
ness of shareholder loans; 79(3)F(b)(i) — Where property surrendered to creditor; 
80(1)“forgiven amount”B(b) — Debt forgiveness rules do not apply to amount of bene- 
fit; 80.01 — Deemed settlement of debts. 


History; Subsec. 6(15) amended by 1995, c. 21, .s..1, applicable to taxation years that 
end after February 21, 1994. Subsec. 6(15) formerly read: 


(15) Forgiven employee, loans — For the purposes, of paragraph (1)(a), the 
value of the benefit received or enjoyed by a taxpayer, in circumstances where a 
loan or other obligation to pay an amount is settled or extinguished at any time 
without any payment by the taxpayer or) by payment by the taxpayer of an 
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amount that is less than the amount of the obligation outstanding at that time, 
shall be deemed to be the amount, if any, by which the amount of the obligation, 
outstanding at that time exceeds the amount so paid, if any. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(15.1) Forgiven amount — For the purpose of subsection (15), 
the “forgiven amount” at any time in respect of an obligation issued 
by a debtor has the meaning that would be assigned by subsection 
80(1) if 
(a) the obligation were a commercial obligation (within the 
meaning assigned by subsection 80(1)) issued by the debtor; 


(b) no amount included in computing income because of the ob- 
ligation being settled or extinguished at that time were taken into 
account; 


(c) the definition “forgiven amount” in subsection 80(1) were 
read without reference to paragraphs (f) and (h) of the descrip- 
tion of B in that definition; and 


(d) section 80 were read without reference to paragraphs (2)(b) 
and (q) of that section. 
Related Provisions: 80.01(1)‘forgiven amount” — Application of definition for 


purposes of s. 80.01; 248(26) — Liability deemed to be obligation issued by debtor; 
248(27) — Partial settlement of debt obligation. 


History: Subsec. 6(15.1) added by 1995, c. 21, s. 1, applicable to taxation years that 
end after February 21, 1994. 


(16) Disability-related employment benefits 
[transportation, parking, attendant] — Notwithstanding sub- 
section (1), in computing an individual’s income for a taxation year 
from an office or employment, there shall not be included any 
amount received or enjoyed by the individual in respect of, in the 
course of or because of the individual’s office or employment that 
is the value of a benefit relating to, or an allowance (not in excess 
of a reasonable amount) in respect of expenses incurred by the indi- 
vidual for, 


(a) the transportation of the individual between the individual’s 
ordinary place of residence and the individual’s work location 
(including parking near that location) if the individual is blind or 
is a person in respect of whom an amount is deductible, or 
would but for paragraph 118.3(1)(c) be deductible, because of 
the individual’s mobility impairment, under section 118.3 in 
computing a taxpayer’s tax payable under this Part for the year; 
or 


(b) an attendant to assist the individual in the performance of the 
individual’s duties if the individual is a person in respect of 
whom an amount is deductible, or would but for paragraph 
118.3(1)(c) be deductible, under section 118.3 in computing a 
taxpayer’s tax payable under this Part for the year. 

Related Provisions: 6(1.1) — Parking normally a taxable benefit; 64 — Disability 


supports deduction for attendant care and other expenses; 118.4(1)— Nature of 
impairment. 

History: Subsec. 6(16) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 3(5), applica- 
ble to 1991 et seq. 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 


(17) Definitions — The definitions in this subsection apply in this 
subsection and subsection (18). 


“disability policy” means a group disability insurance policy that 
provides for periodic payments to individuals in respect of the loss 
of remuneration from an office or employment. 


“employer” of an individual includes a former employer of the 
individual. 


“top-up disability payment” in respect of an individual means a 
payment made by an employer of the individual as a consequence 
of the insolvency of an insurer that was obligated to make payments 
to the individual under a disability policy where 


(a) the payment is made to an insurer so that periodic payments 
made to the individual under the policy will not be reduced be- 
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cause of the insolvency, or will be reduced by a lesser amount, 
or 


(b) the following conditions are satisfied: 


(i) the payment is made to the individual to replace, in whole 
or in part, periodic payments that would have been made 
under the policy to the individual but for the insolvency, and 


(ii) the payment is made under an arrangement by which the 
individual is required to reimburse the payment to the extent 
that the individual subsequently receives an amount from an 
insurer in respect of the portion of the periodic payments that 
the payment was intended to replace. 


For the purposes of paragraphs (a) and (b), an insurance policy that 
replaces a disability policy is deemed to be the same policy as, and 
a continuation of, the disability policy that was replaced. 


Related Provisions: 8(1)(n) — Reimbursement under (b)(ii) not deductible as salary 
reimbursement; 8(1)(n.1) — Limited deduction for reimbursements under (b)(ii). 


History: Subsec. 6(17) added by 1998, c. 19, s. 68, applicable to payments made after 
August 10, 1994. 


(18) Group disability benefits — insolvent insurer — Where 
an employer of an individual makes a top-up disability payment in 
respect of the individual, 


(a) the payment is, for the purpose of paragraph (1)(a), deemed 
not to be a benefit received or enjoyed by the individual; 


(b) the payment is, for the purpose of paragraph (1)(f), deemed 
not to be a contribution made by the employer to or under the 
disability insurance plan of which the disability policy in respect 
of which the payment is made is or was a part; and 


(c) if the payment is made to the individual, it is, for the purpose 
of paragraph (1)(f), deemed to be an amount payable to the indi- 
vidual pursuant to the plan. 


Related Provisions: 6(17) — Definitions; 8(1)(n.1) — Reimbursement to employer. 


History: Subsec. 6(18) added by 1998, c. 19, s. 68, applicable to payments made after 
August 10, 1994. 


(19) Benefit re housing loss — For the purpose of paragraph 
(1)(a), an amount paid at any time in respect of a housing loss 
(other than an eligible housing loss) to or on behalf of a taxpayer or 
a person who does not deal at arm’s length with the taxpayer in 
respect of, in the course of or because of, an office or employment 
is deemed to be a benefit received by the taxpayer at that time be- 
cause of the office or employment. 


Related Provisions: 6(20) — Eligible housing loss only partly taxed; 6(21) — 
Meaning of “housing loss”; 6(23) — Employer-provided housing subsidy is taxable. 


History: Subsec. 6(19) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 et seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(20) Benefit re eligible housing loss — For the purpose of par- 
agraph (1)(a), an amount paid at any time in a taxation year in re- 
spect of an eligible housing loss to or on behalf of a taxpayer ora 
person who does not deal at arm’s length with the taxpayer in re- 
spect of, in the course of or because of, an office or employment is 
deemed to be a benefit received by the taxpayer at that time because 
of the office or employment to the extent of the amount, if any, by 
which 


(a) one half of the amount, if any, by which the total of all 
amounts each of which is so paid in the year or in a preceding 
taxation year exceeds $15,000 


exceeds 


(b) the total of all amounts each of which is an amount included 
in computing the taxpayer’s income because of this subsection 
for a preceding taxation year in respect of the loss. 


Subdivision a — Office or Employment 


History: Subsec. 6(20) added by 1999, c:.22; subsec. 2(2), applicable 


(a) to 2001 et seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(21) Housing loss — In this section, “housing loss” at any time 
in respect of a residence of a eps: means the amount, if any, by 
which the greater of 


(a) the adjusted cost base of the residence at that time to the 
taxpayer or to another person who does not deal at arm’s length 
with the taxpayer, and 


(b) the highest fair market value of the residence within the six- 
month period that ends at that time 


exceeds 


(c) if the residence is disposed of by the. taxpayer or the other 
person before the end of the first taxation yea that begins alter 
that time, the lesser of 


(i) the proceeds of disposition of the residence, and 
(ii) the fair market value of the residence at that time, and 


(d) in any other case, the fair market value of the residence at 
that time. 


Related Provisions: 6(22) — Meaning of “eligible housing loss”. 
History: Subsec. 6(21) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 er seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 


(b) in any other case, after February 23, 1998. 


Selected Cases [subsec. 6(21)]: Thomas v. R., [2006] 1 C.T.C. 2088 (TCC) 
(Reimbursement of house costs in excess of FMV was housing loss). 


Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(22) Eligible housing loss — In this section, “eligible housing 
loss” in respect of a residence designated by a taxpayer means a 
housing loss in respect of an eligible relocation of the taxpayer ora 
person who does not deal at arm’s length with the taxpayer and, for 
these purposes, no more than one residence may be so designated in 
respect of an eligible relocation. 


Related Provisions: 248(1) — Definition of “eligible relocation’. 
History: Subsec. 6(22) added by 1999, c. 22, subsec. 2(2), applicable 


(a)-to 2001 et seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new. work location: before 
October 1998; and i 


(b) in any other case, after February 23, 1998. 
Interpretation Bulletins: IT-470R: Employees’ fringe benefits. 


(23) Employer-provided housing subsidies — For: greater 
certainty, an amount paid or the value of assistance provided by any 
person in respect of, in the course of or because of, an individual’s 
office or employment in respect of the cost of, the. financing of, the 
use of or the right to use,.a residence is, for the purposes of this 
section, a benefit received by the individual because of the office or 
employment. 

Related Provisions: 80.4(1), (1.1) — Taxable benefit on loan to employee. 
History: Subsec. 6(23) added by 1999, c. 22, subsec. 2(2), applicable 


(a) to 2001 et seq., in respect of an eligible relocation of an individual in connec- 
tion with which the individual begins employment at a new work location before 
October 1998; and 


(b). in any other case; after February 23, 1998. 


Definitions [s. 6]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); . “automobile” — 248(1); “benefit” — 6(18)(a); -. “business” — 
248(1); “Canada” — 255; “contribution” — 6(18)(b); “cost” — 6(7); “cost amount”, 
“death benefit”, “deferred amount” — 248(1); “deferred payment’ — 8(1)(n.1)(i); “de- 
ferred profit sharing plan” — 147(1), 248(1); “designated employee benefit” — 
144.1(1); “disability policy” — 6(17); “dividend” — 248(1); “eligible housing loss” — 


6(22); ougivle relocation”, “employed”, “employee”, “employee benefit plan” — 
248(1); “employee life and health trust” — 144.1(2), 248(1); “employee trust” — 
248(1); “employees profit sharing plan” — 144(1), 248(1); “employer” — 6(2), (17), 


248(1); “employment” — 248(1); “forgiven amount” — 6(15.1); “goods and services 
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tax’’, sroup term life insurance policy’ — 248(1); “housing loss” — 6(21); “indivi- 
dual”, “insurance policy”, “life insurance policy”, “Minister’” — 248(1); “month” — 
interpretanon Act 35(1); “motor vehicle”, “non-resident” — 248(1); “obligation” — 
248(26); “office”, “officer” — 248(1); “Parliament” — Interpretation Act 35(1); 
“payor” — 6( KG; “person”, “personal or living expenses” — 248(1); “policy 
year” — 6(5); “pooled registered pension plan” — 147.5(1), 248(1); “prescribed”, “pri- 
vate health services plan” — 248(1); “proceeds of disposition” — 54 [technically does 
not apply to 6(21)(c)(1)]; “profit sharing Plage — 147(1), 248(1); “property” — 248(1); 
“province” — Interpretation Act 35(1); “registered charity”, “registered pension plan”, 

“regulation” — 248(1); “related” — 251(2); “resident in Canada” — 250; “retirement 
compensation arrangement”, “salary deferral arrangement”, “self-contained domestic 
establishment” — 248(1); “standby charge” — 6(2), (2.1); “superannuation or pension 
benefit” — 248(1); “supplementary unemployment benefit plan” — 145(1), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1); “top-up disability payment” — 6(17); 
“Treasury Board” — 248(1); ‘writing’ — Interpretation Act 35(1). 


Interpretation Bulletins: IT-495R3: Child care expenses, 


> 66 


7. (1). Agreement to issue securities to employees [stock 
options] — Subject to subsection (1.1), where a particular qualify- 
ing person has agreed to sell or issue securities of the particular 
qualifying person (or of a qualifying person with which the particu- 
lar qualifying person does not deal at arm’s length) to an employee 
of the particular qualifying person (or of a qualifying person with 
which the particular qualifying person does not deal at: arm’s 
length), 


(a) if the employee has acquired securities under the agreement, 
a benefit equal to the amount, if any, by which 


(i) the value of the securities at the time the employee ac- 
quired them 


exceeds the total of 


(ii) the amount paid or to be paid to the particular qualifying 
person by the employee for the securities; and 


(iii) the amount, if any, paid by the employee to acquire the 
right to acquire the, securities 


is deemed to have been received, in the taxation year in which 
the employee acquired the securities, by the employee because 
of the employee’s employment; 

Selected Cases [para. 7(1)(a)]: Morin v. R., [2006] 2 C.T.C. 150 (FCA); rev’g 


[2005] 3 C.T.C. 2396 (TCC) (Payments to mentor not payments made to acquire 
stock). 


(b) if the employee has transferred or otherwise disposed of 
rights under the agreement in respect of some.or all of the secur- 
ities to a person with whom the employee was dealing at arm’s 
length, a benefit equal to the amount, if any, by which 


(i) the value of the a icipent aie a for the disposition 
exceeds 


(ii) the amount, if any, paid by the employee to acquire those 
rights 
shall be deemed to have been received, in the taxation year in 
which the employee made the disposition, by the employee be- 
cause of the employee’s employment; 
Selected Cases [para. 7(1)(b)]: Buccini y. R., [2001] 1,C.T.C. 103 (FCA); rev’g 
[1999] 1 C.T.C. 2001 (TCC), (Payment was for fundamental breach of contract by em- 
ployer and was not employment income); Bernier v. R., [2000] 1 C.T.C. 347 (FCA) 
(Payment was settlement, not transfer of rights under stock option plan); Dundas v. 
Canada, [1995] 1 C.T.C. 184 (FCA) (Court of Appeal reluctant to interfere with infer- 
ence drawn by trial judge from agreed statement of facts); Dundas v. MNR, [1993] 1 
C.T.C. 398 (FCTD) (Amounts received for cancellation of stock option rights on amal- 
gamation of corporation were proceeds of disposition, not damages). 


(b.1) if the employee has transferred or otherwise disposed of 
rights under the agreement in respect of some or all of the secur- 
ities to the particular qualifying person (or a qualifying person 
with which the particular qualifying person does not deal at 
arm’s length) with whom the employee was not dealing at arm’s 
length, a benefit equal to the amount, if any, by which 


(i) the value of the consideration for the disposition 
exceeds 


(ii) the amount, if any, paid by the employee to acquire those 
rights 


S. 7(1)(b.1) 


is deemed to have been received, in the taxation year in which 
the employee made the disposition, by the employee because of 
the employee’s employment; 


(c) if rights of the employee under the agreement have, by one 
or more transactions between persons not dealing at arm’s 
length, become vested in a person who has acquired securities 
under the agreement, a benefit equal to the amount, if any, by 
which 


(i) the value of the securities at the time the person acquired 
them 


exceeds the total of 


(ii) the amount paid or to be paid to the particular qualifying 
person by the person for the securities, and 


(iii) the amount, if any, paid by the employee to acquire the 
right to acquire the securities, 


is deemed to have been received, in the taxation year in which 
the person acquired the securities, by the employee because of 
the employee’s employment, unless at the time the person ac- 
quired the securities the employee was deceased, in which case 
such a benefit is deemed to have been received by the person in 
that year as income from the duties of an employment performed 
by the person in that year in the country in which the employee 
primarily performed the duties of the employee’s employment; 


(d) if rights of the employee under the agreement have, by one 
or more transactions between persons not dealing at arm’s 
length, become vested in a particular person who has transferred 
or otherwise disposed of rights under the agreement to another 
person with whom the particular person was dealing at arm’s 
length, a benefit equal to the amount, if any, by which 


(i) the value of the consideration for the disposition 
exceeds 


(ii) the amount, if any, paid by the employee to acquire those 
rights 


shall be deemed to have been received, in the taxation year in 
which the particular person made the disposition, by the em- 
ployee because of the employee’s employment, unless at the 
time the other person acquired the rights the employee was de- 
ceased, in which case such a benefit shall be deemed to have 
been received by the particular person in that year as income 
from the duties of an employment performed by the particular 
person in that year in the country in which the employee prima- 
rily performed the duties of the employee’s employment; 


(d.1) if rights of the employee under the agreement have, by one 
Or more transactions between persons not dealing at arm’s 
length, become vested in a particular person who has transferred 
or otherwise disposed of rights under the agreement to a particu- 
lar qualifying person (or a qualifying person with which the par- 
ticular qualifying person does not deal at arm’s length) with 
whom the particular person was not dealing at arm’s length, a 
benefit equal to the amount, if any, by which 


(i) the value of the consideration for the disposition 
exceeds 


(ii) the amount, if any, paid by the employee to acquire those 
rights 


is deemed to have been received, in the taxation year in which 
the particular person made the disposition, by the employee be- 
cause of the employee’s employment, unless at the time of the 
disposition the employee was deceased, in which case such a 
benefit is deemed to have been received by the particular person 
in that year as income from the duties of an employment per- 
formed by the particular person in that year in the country in 
which the employee primarily performed the duties of the em- 
ployee’s employment; and 
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(e) if the employee has died and immediately before death 
owned a right to acquire securities under the agreement, a bene- 
fit equal to the amount, if any, by which 


(i) the value of the right immediately after the death | 
exceeds 


(ii) the amount, if any, paid by the employee to acquire the 
right . 2 
shall be deemed to have been received, in the taxation year in 
which the employee died, by the employee because of the em- 
ployee’s employment, and paragraphs (b), (c) and (d) do not 
apply. 
Related Provisions: 7(1.1) — Stock option granted by CCPC; 7(1.4) — Exchange 
of options; 7(1.5) — Where shares exchanged; 7(1.7) — Deemed disposition where 
rights cease to be exercisable; 7(2) — Shares held by trustee; 7(8) — Deferral re non- 
CCPC options; 8(1)(b) — Deduction for legal expenses to enforce stock option bene- 
fits; 8(12) — Return of employee shares by trustee; 53(1)(j) — Addition to ACB of 
share; 104(1), (2) — Employee of trustee deemed to be employee of mutual fund trust; 
110(1)(d) — Deduction of '/2 of taxable benefit; 110(1.7), (1.8) — Reduction in exer- 
cise price of stock option; 110(1.1), (1.2) — Election by employer to forgo deduction 
for cash-out payment; 110.6(19)(a)(i)(A)B — Election to trigger capital gains exemp- 
tion — no income inclusion; 128.1(10)“excluded right or interest’’(c) — Stock options 
excluded from deemed disposition on immigration or emigration; 143.3 — Whether 
stock option is an expenditure; 153(1)(a), 153(1.01), (1.31) — Withholding of tax on 
stock option benefits; 164(6.1) — Exercise or disposition of employee stock option by 
legal representative of deceased employee; 180.01 — Election to reduce tax on shares 
that have dropped in value; Canada-U.S. Tax Treaty:Art. XV:1, Fifth Protocol Annex 
B para. 6 — cross-border treatment of stock options. 


History: The opening words of subsec. 7(1) amended by 2010, c. 25, subsec. 3(1), 
applicable in respect of rights exercised after 4:00 p.m. EST, March 4, 2010. The open- 
ing words formerly read: 


7. (1) Subject to subsections (1.1) and (8), where a particular qualifying person 
has agreed to sell or issue securities of the particular qualifying person (or of a 
qualifying person with which it does not deal at arm’s length) to an employee of 
the particular qualifying person (or of a qualifying person with which the partic- 
ular qualifying person does not deal at arm’s length), 


Paras. 7(1)(b.1) and (d.1) added by the said c. 25, subsecs. 3(2) and (3), applicable to 
dispositions of rights occurring after 4:00 p.m. EST, March 4, 2010. 


The opening words of subsec. 7(1) amended by 2001, c. 17, subsec. 2(1), applicable to 
2000 et seq., except that a share acquired in 2000 under an agreement referred to in the 
subsec., as amended, is deemed to comply with the requirements of para. 7(9)(d), as 
amended, if, at all times during the period beginning at the time the agreement was 
made (determined without reference to subsec. 7(1.4), as amended) and ending at the 
time the share was acquired, the class of shares to which the share belongs was listed 
on a prescribed stock exchange. The opening words formerly read: 


7. (1) Subject to subsection’ (1.1), where a particular qualifying person has 
agreed to sell or issue securities of the particular qualifying person, or of a quali- 
fying person with which it does not deal at arm’s length, to an employee of the 
particular qualifying person or of a qualifying person with which it does not deal 
at arm’s length, 


The portion of subsec. 7(1) before para. (d) and the opening words of para. (e) 
amended by 1999, c. 22, subsecs. 3(1) and (2), applicable to 1998 et seq. That portion 
and the opening words of para. (e) formerly read: 


7. (1) Agreement to issue shares to employees — Subject to subsection 
(1.1), where a corporation has agreed to sell or issue shares of the capital stock of 
the corporation or of a corporation with which it does not deal at arm’s length to 
an employee of the corporation or of a corporation with which it does not deal at 
arm’s length, 


(a) if the employee has acquired shares under the agreement, a benefit equal 
to the amount, if any, by which 

(i) the value of the shares at the time the employee acquired them 
exceeds 


(ii) the total of the amount paid or to be paid to the corporation by the 
employee for the shares and any amount paid by the employee to ac- 
quire the right to acquire the shares 


shall be deemed to have been received, in the taxation year in which the 
employee acquired the shares, by the employee because of the employee’s 
employment, 


(b) if the employee has transferred or otherwise disposed of rights under the 
agreement in respect of some or all of the shares to a person with whom the 
employee was dealing at arm’s length, a benefit equal to the amount, if any, 
by which 


(i) the value of the consideration for the disposition 
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exceeds 
(ii) the amount, if any, paid by the employee to acquire those rights 


shall be deemed to have been received, in the taxation year in which the 
employee made the disposition, by the employee because of the employee’s 
employment; 


(c) if rights of the employee under the agreement have, by one or more trans- 
actions between persons not dealing at arm’s length, become vested in a per- 
son who has acquired shares under the agreement, a benefit equal to the 
amount, if any, by which 


(i) the value of the shares at the time that person acquired them 
exceeds 


(ii) the total of the amount paid or to be paid to the corporation by that 
person for the shares and any amount paid by the employee to acquire 
the right to acquire the shares 


shall be deemed to have been received, in the taxation year in, which the 
person acquired the shares, by the,.employee because of the employee’s em- 
ployment, unless at the time the person acquired the shares. the employee 
was deceased, in which case such a benefit shall be deemed. to have been 
received by the person in that year as income from the duties of an, employ- 
ment performed by the person in that year in the country in which the em- 
ployee primarily performed the duties of the employee’s employment; 


() if the employee has died and immediately before the death the employee 
owned a right to acquire shares under the agreement, a benefit equal to the 
amount, if any, by which 


Paras. 7(1)(a) to (d) substituted and para, 7(1)(e) added by 1994, c. 7, Sch. IL. (1991, c. 
49), subsecs. 4(1) and (2), paras. 7(1)(a) to (d) applicable to 1988 et seq., and (e) appli- 
cable with respect to deaths occurring after July 13, 1990. Paras. (a) to (d) formerly 
read; 


(a) if the employee has acquired shares under the agreement, a benefit equal to 
the amount by which the value of the shares at the time the employee acquired 
them exceeds the amount paid or to be paid to the corporation therefor by the 
employee shall be deemed to have been received by the employee by virtue of 
the employee’s employment in the taxation year. in which the employee acquired 
the shares; 


(b) if the employee has transferred or otherwise disposed of rights under the 
agreement in respect of some or all of the shares to a person with whom. the 
employee was dealing at arm’s length, a benefit equal to the value of the consid- 
eration for the disposition shall be deemed to have been received by the em- 
ployee by virtue of the employee’s employment in the taxation year in which the 
employee made the disposition; 


(c) if rights of the employee under the agreement have, by one or more transac- 
tions between persons not dealing at arm’s length, become vested in a person 
who has acquired shares under the agreement, a benefit equal to the amount by 
which the value of the shares at the time that person acquired them exceeds the 
amount paid or to be paid to the corporation therefor by that person shall be 
deemed to have been received by the employee by virtue of the employee’s em- 
ployment in the taxation year in which that person acquired the shares; and 


(d) if rights of the employee under the agreement have, by one or more transac- 
tions between persons not dealing at arm’s length, become vested in a person 
who has transferred or otherwise disposed of rights under the agreement to a 
person with whom the transferor was dealing at arm’s length, a benefit equal to 
the value of the consideration for the disposition shall be deemed to have been 
received by the employee by virtue of the employee’s employment in the taxa- 
tion year in which made the disposition was made. ) 


Selected Cases [subsec. 7(1)]: Buccini v. R., [2001] 1 C.T.C. 103 (FCA), (Pay- 
ment was for fundamental breach of contract by employer and was not employment 
income); Del Grande (E.) v. Canada, [1993] 1 C.T.C. 2096 (TCC) (Stock option bene- 
fit received as director. or officer when rights acquired, not when, subsequently 
exercised); Ball (D.J.) v. MNR, [1992] 2 C.T.C. 2770 (TCC) (Benefit under stock op- 
tion agreement commensurate with number of shares issued and acquired on full pay- 
ment of consideration in accordance with corporation law, not number of shares em- 
ployee entitled to acquire under option); Hale v. Canada, [1992] 2.C.T.C..379 (FCA); 
leave to appeal to SCC refused (1993), 151 N.R. 159 (note) (Benefit from exercising 
options while resident in UK and after Canadian employment terminated taxable; sub- 
sec: 7(4) not inconsistent with Article 15(1) of Canada-UK Convention); Clemiss v. 
MNR, [1992] 2 C.T.C. 232 (FCTD) (Benefit taxable in year shares paid for and regis- 
tered, not in year option purportedly exercised); Placer Dome Inc. v. Canada, [1992] 2 
C.T.C. 99 (FCA); leave to appeal to SCC refused (1993), 151 N.R. 392 (note) (Pay- 
ments into.employees’ stock purchase plan governed by subsec. 7(3), not deductible 
remuneration); Canada v. Chrysler Canada Ltd. (No. 3), [1992] 2 C.T.C. 95. (FCTD) 
(Employee stock ownership plan was “stock option”, not “employee benefit plan” 
under. para. 6(1)(g)); Gesser (N.)'\Estate v. MNR, [1992] 2 C.T.C. 26 (FCA); leave to 
appeal to SCC refused (1992), 143 N.R. 394 (note) (“Pseudo-transfer” of shares exe- 
cuted in 1970 resulted in taxable benefit in later year); Ingram v. MNR, [1991] 2 C.T.C. 
2259 (TCC) (Taxpayer not taxable on gains from stock options taken as agent for 
others legally barred from taking them); Canada v.. Chrysler Canada Ltd., [1991] 2 
C.T.C. 156 (FCTD); additional reasons at [1992] 1 C.T.C. 61, (sub nom. Canada vy. 
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Chrysler Canada Ltd. (No. 2)). (FCTD) (Employee stock ownership plan both agree- 
ment to issue shares to,employees (taxable pursuant to s. 7) and employee benefit plan 
(taxable pursuant to para. 6(1)(g))); Hale v. Canada, [1990] 2 .C.T.C. 247 (FCTD); 
aff'd [1992] 2 C.T.C. 377 (FCA); leave to appeal to SCC refused (March 11, 1993), 
Doc. 23193 (Director’s fees received by non-resident were 50% taxable. Article 15 of 
Canada-U.K. Tax Convention interpreted); Pollock v. Canada, [1990] 1 C.T.C. 196 
(FCTD); aff’d [1994] 2 C.T.C. 385 (FCA) (Shares acquired under employee stock op- 
tion may be object of adventure in nature of trade); Grohne v. Canada, [1989] 1 C.T.C. 
434 (FCTD) (Shares acquired by director/shareholder pursuant to rights, offering were 
not benefit received by virtue of office); R. v. Beaumont, [1988] 2 C.T.C. 365 (FCA) 
(Whether or not a transactions at arm’s length is: question of fact); Steen v. R., [1988] 
1 C.T.C. 256 (FCA), (Shares valued at date option exercised); Busby v.-R., [1986] .1 
C.T.C. 147 (FCTD) (Profit.from disposition of shares in company associated to em- 
ployer company was not benefit from employment); Mansfield v. R., [1984] C.T.C. 547 
(FCA); leave to appeal to SCC refused (1985), 58 N.R. 237 (Difference between cost 
of convertible debenture and value of shares was both taxable benefit and addition to 
adjusted cost base); Grant v. R., [1974] C.T.C. 332 (FCTD) (Profit from disposition of 
shares acquired at market value was not benefit). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options; IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived). 


Information Circulars: 89-3: Policy statement on business equity valuations. 


.T. Technical News: 1 (convertible preferred shares); 7 (stock options plans — 
receipt of cash in lieu of shares); 19 (Securities option plan — disposal of securities 
option rights for shares; Disposition of identical properties acquired under a section 7 
securities option; Change in position in respect of GAAR — section 7). 


Remission Orders: Certain Former Employees of SDL Optics, Inc. Remission Or- 
der, P.C. 2007-1635 and Certain Former Employees of SDL Optics, Inc. Remission 
Order No. 2, P.C. 2008-975 (relief for underwater stock options for certain JDS 
Uniphase employees). 


Advance Tax Rulings: ATR-15: Employee stock option plan; ATR-64: Phantom 
stock award plan. 


Forms: T4130: Employer’s guide — taxable benefits. 


(1.1) Employee stock options [in CCPC] — Where after 
March 31, 1977 a Canadian-controlled private corporation (in this 
subsection referred to as “the corporation”) has agreed to sell or 
issue a share of the capital stock of the corporation or of a Cana- 
dian-controlled private corporation with which it does not deal at 
arm’s length to an employee of the corporation or of a Canadian- 
controlled private corporation with which it does not deal at arm’s 
length and at the time immediately after the agreement was made 
the employee was dealing at arm’s length with 


(a) the corporation, 


(b) the Canadian-controlled private corporation, the share of the 
capital stock of which has been agreed to be sold by the corpora- 
tion, and 


(c) the Canadian-controlied private corporation that is the em- 
ployer of the employee, 


in applying paragraph (1)(a) in respect of the employee’s acquisi- 
tion of the share, the reference in that paragraph to “the taxation 
year in which the employee acquired the securities” shall be read as 
a reference to “the taxation year in which the employee disposed of 
or exchanged the securities”. 


Related Provisions: 7(1.3) — Order of disposition of securities; 7(1.5) — Exchange 
of shares; 7(1.6)— Emigration does not trigger benefit from deemed disposition; 
7(8) — Parallel rule for non-CCPCs where qualifying acquisition; 47(3)(a) — No aver- 
aging of cost:on. disposition. of securities; 128.1(1)(4)(d.1)— Emigration of  tax- 
payer — calculation of gain; 110(1)(d), (d.1) — Deduction. of 4 of the taxable benefit; 
153(1.01) — Withholding of tax on stock. option benefits. 


History: The portion of subsec. 7(1.1) after para. (c) amended by 1999, c. 22, subsec. 
3(3), applicable to 1998 et seq. That portion formerly read: 


in applying paragraph (1)(a) in respect of the employee’s: acquisition of the 
share, the reference in that paragraph to “the taxation| year in which the employee 
acquired the shares” shall be read as a reference to “the taxation year in which 
the employee disposed of or exchanged the shares”. 


That portion of subsec. 7(1.1) following para. (c) amended’by 1994, c. 7, Sch. II (1991, 
c. 49), subsec: 4(3), to substitute “read as a reference to” for “read as”, applicable to 
1988 et seq. 


Selected Cases [Subsec. 7(1.1)]: Ward v. R., [1998] 4 C.T.C. 2129 (TCC) (Tax- 
payer failed to establish employment relationship to enable access to stock option 
rules); Aylward v: R., [1997] 2.C.T.C. 2748 (TCC) (Section 7, when applicable, over- 
rides subsec. 84(1)); Wiebe et al. v. R., [1987] 1 C.T.C. 145 (FCA) (Provision inappli- 


S.. 711.) 


cable to shares acquired in 1978 pursuant to option agreement entered before March 
31, 1977 where agreement was radically changed at time of share purchase). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options; IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived). 


I.T. Technical News: 19 (Change in position in respect of GAAR — section 7). 
Advance Tax Rulings: ATR-15: Employee stock option plan. 


(1.11) Non-arm’s length relationship with trusts — For the 
purposes of this section, a mutual fund trust is deemed not to deal at 
arm’s length with a corporation only if the trust controls the 
CORREA 


Letter from n Dept a Finance, Dec 
_ me ae 


on 70. 11) of 
the intone Tax Ae idle ae, Talso Se lioolelte versi ons that y yok ae 


your colleague, Lexx] have had with offi cials of ‘thi 


Section 7 of the Act contains provisions dealing with agreements under which an em- 
ployee of a corporation or mutual fund trust may. acquire securities of the employer or 
of an entity that deals at non-arm’s fength. with the employer. Subsection 7(1.11) deems 
a mutual fund trust to deal at non-arm’s length with a corporation, for the purpose of 
section 7, only if the trust controls the corporation. Thus, in any other situation in 
which a corporation and a mutual fund trust deal at non-arm’ 's length, the provisions of 
section 7 will not apply. : 


Py _. ‘ ae Fe rabt 

You have suggested that subsection as 11) excludes certain nother non-arm’s fengsty 
relationships between a mutual fund trust and a corporation that may not be offensive 
from a policy perspective, and have asked that the scope of subsection se 11) be ex- 


panded accordingly. 


We have considered this issue carefully and are prepared to recommend aed the scope 
of subsection 7(1.11) be expanded to include a corporation and a mutual fund trust 
where the corporation owns securities that would give it more than 50% of the votes 
that could be cast under all circumstances at a meeting ‘of unitholders of the trust. As 
discussed, the securities to which such voting rights are attached would not be limited 
to units of the trust and could thus include, it seg a securities that. are laa ae 
ble into units of the trust. : 


We will recommend to the Minister of Finance that the proposed amendment apply to 
rights exercised or thee of after hee under oe to sell or issue securities 
made after 2002. : 

While I cannot offer any assurance that the Minister or Parliament will agree with our 
recommendation in this regard, I hope that this statement of our position is helpful to 
you. 

Yours sincerely, 


Brian Emmewein, Generar Director - — Legislation, Tax Policy Branch - 


History: Subsec. 7(1.11) added by 1999, c. 22, subsec. 3(4), applicable to 1998 et seq. 
(1.2) [Repealed under former Act] 


(1.3) Order of disposition of securities — For the purposes of 
this subsection, subsection (1.1), subdivision c, paragraph 
110(1)(d.01), subparagraph 110(1)(d.1)(ii) and subsections 110(2.1) 
and 147(10.4), and subject to subsection (1.31), a taxpayer is 
deemed to dispose of securities that are identical properties in the 
order in which the taxpayer acquired them and, for this purpose, 


(a) if a taxpayer acquires a particular security (other than under 
circumstances to which subsection (1.1) or 147(10.1) applies) at 
a time when the taxpayer also acquires or holds one or more 
other securities that are identical to the particular security and 
are, Or were, acquired under circumstances to which subsection 
(1.1) or 147(10.1) applied, the taxpayer is deemed to have ac- 
quired the particular security at the time immediately preceding 
the earliest of the times at which the taxpayer acquired those 
other securities; and 


(b) if a taxpayer acquires, at the same time, two or more identi- 
cal securities under circumstances to which subsection (1.1) ap- 
plied, the taxpayer is deemed to have acquired the securities in 
the order in which the agreements under which the taxpayer ac- 
quired the rights to acquire the securities were made. 

Related Provisions: 7(1.31) — Disposition of newly-acquired security; 47(3) — No 


cost averaging for securities for which deferral provided; 248(12) — Identical 
properties. 
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History: Subsec. 7(1.3) amended by 2010, c. 25, subsec. 3(4), applicable in respect of 
rights exercised after 4:00 p.m. EST, March 4, 2010. The subsec. formerly read: 
(1.3) For the purposes of this subsection, subsections (1.1) and (8), subdivision c, 
paragraph 110(1)(d.01), subparagraph 110(1)(d.1)(ii) and subsections 110(2.1) 
and 147(10.4), and subject to subsection (1.31) and paragraph (14)(c), a taxpayer 
is deemed to dispose of securities that are identical properties in 1, the order in 
which the taxpayer acquired them and, for this purpose, 
(a) where a taxpayer acquires a particular security: (other than under circum- 
stances to which subsection (1.1) or (8) or 147(10.1) applies) ata time when 
the taxpayer also acquires or holds one or more other securities that are iden- 
tical to the particular security and are, or were, acquired under circumstances 
to which any of subsections (1.1), (8) or 147(10.1) applied, the taxpayer is 
deemed to have acquired the particular security at the time immediately pre- 
ceding the earliest of the times at which the taxpayer acquired those other 
securities; and 


(b) where a taxpayer acquires, at the same time, two or more identical secur- 
ities under circumstances to which either subsection (1.1) or (8) applied, the 
taxpayer is deemed to have acquired the securities in the order in which the 
agreements under which the taxpayer oe the rights to acquire the se- 
curities were made. 


Subsec. 7(1.3) amended by 2001, c. 17, subsec. 2(2), applicable to securities acquired, 
but not disposed of, before February 28, 2000 and to securities acquired after February 
27, 2000. The subsec. formerly read: 

(1.3) For the purpose of subsection (1.1), a taxpayer shall be deemed to dispose 


of shares that are identical properties in the order in which the taxpayer acquired 
them. 


I.T. Technical News: 19 (Disposition of identical properties acquired under a s. 7 
securities option). 


(1.31) Disposition of newly-acquired security — Where a 
taxpayer acquires, at a particular time, a particular security under an 
agreement referred to in subsection (1) and, on a day that is no later 
than 30 days after the day that includes the particular time, the tax- 
payer disposes of a security that is identical to the particular secur- 
ity, the particular security is deemed to be the security that is so 
disposed of if 


(a) no other securities that are identical to the particular security 
are acquired, or disposed of, by the taxpayer after the particular 
time and before the disposition; 


(b) the taxpayer identifies the particular security as the security 
so disposed of in the taxpayer’s return of income under this Part 
for the year in which the disposition occurs; and 


(c) the taxpayer has not so identified the particular security, in 
accordance with this subsection, in connection with the disposi- 
tion of any other security. 


Related Provisions: 47(3)(b) — No averaging of cost on disposition of securities; 
248(12) — Identical properties. 


History: Subsec. 7(1.31) added by 2001, c. 17, subsec. 2(2), applicable to securities 
acquired, but not disposed of, before February 28, 2000 and to securities acquired after 
February 27, 2000. 


(1.4) Exchange of options — Where 


(a) a taxpayer disposes of rights under an agreement referred to 
in subsection (1) to acquire securities of a particular qualifying 
person that made the agreement or of a qualifying person with 
which it does not deal at arm’s length (which rights and securi- 
ties are referred to in this subsection as the “exchanged option” 
and the “old securities”, respectively), 


(b) the taxpayer receives no consideration for the disposition of 
the exchanged option other than rights. under an agreement with 
a person (in this subsection referred to as the “designated per- 
son’’) that is 


(i) the particular person, 


(ii) a qualifying person with which the particular person does 
not deal at arm’s length immediately after the disposition, 


(iii) a corporation formed on the amalgamation or merger of 
the particular person and one or more other corporations, 


(iv) a mutual fund trust to which the particular person has 
transferred property in circumstances to which subsection 
132.2(1) applied, 
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(v) a qualifying person with which the corporation referred to 
in subparagraph (iii) does not deal at arm’s length immedi- 
ately after the disposition, or 


(vi) if the disposition is before 2013 and the old securities 
were equity in a SIFT wind-up entity that was at the time of 
the disposition a mutual fund trust, a SIFT wind-up corpora- 
tion in respect of the SIFT wind-up entity 


to acquire securities of the designated person ora qualifying per- 
son with which the designated person does not deal at arm’s 
length (which rights and securities are referred to in this subsec- 
tion as the “‘new option” and the “new securities”, respectively), 
and . 


(c) the amount, if any, by which 
(i) the total value of the new securities immediately after the 
_ disposition 

exceeds 


(il) the total amount payable by the taxpayer to acquire the 
new securities under the new-option 


does not exceed the amount, if any, by which 


(iii) the total value of the old securities immediately before 
the disposition 


exceeds 


(iv) the amount payable by the taxpayer to acquire. the old 
securities under the exchanged option, 


for the purposes of this section, 


(d) the taxpayer is deemed (other than for the purposes of’ sub- 
paragraph (9)(d)(ii)) not to have disposed of the exchanged op- 
tion and not to have acquired the new option, 


(e) the new option is deemed to be the same option as, and a 
continuation of, the exchanged option, and 


(f) if the designated person is not the particular person, the des- 
ignated person is deemed to be the same ate as, and a contin- 
uation of, the particular person. 

Related Provisions: 110(1.7), (1.8) — Reduction in exercise price of option. 


History; Subpara. 7(1.4)(b)(vi) added by 2009, c. 2, s..3, applicable, after December 
19, 2007. 


Paras. 7(1.4)(a) and (d) amended by 2001, c. 17, subsecs. 2(3) and (4), the amendment 
to para. (a) applicable to 1998 er seg. and the amendment to para. (d) applicable to 
2000 et seg. The paras. formerly read: 


(a)a taxpayer disposes of rights under an agreement referred to in subsection (1) 
or (1.1) to acquire securities of a particular qualifying person that made the 
agreement or of a qualifying person with which it does not deal at arm’s length 
(which rights and securities are referred to in this subsection and paragraph 
110(1)(d) as the “exchanged option’ and the “old securities”, respectively), 


_(d) the taxpayer is deemed not to have disposed of the exchanged option and not 
to have acquired the new option, 


Subsec.7(1.4) amended by 1999, c..22, subsec. 3(5); applicable to 1998 et'seg. The 
subsec. formerly read: 


(1.4) For the purposes of this section’ andi paragraph 110(1)(d), where 


(a) a taxpayer disposes of rights under an agreement referred to in subsection 

(1) or (1.1) to acquire shares of the capital stock of a particular corporation 
that made the agreement or of a corporation with which the particular corpo- 
ration does not deal at arm’s length (which rights and shares are\referred to 
in this subsection and paragraph 110(1)(d)\ as the “exchanged option” and 
the “old shares”, respectively), 


(b) the taxpayer receives no consideration for the disposition of the ex- 
changed option other than rights under an agreement with 


(i) the particular corporation, 


(ii) a corporation with which the particular Aptardes does not deal at 
arm’s length immediately after the disposition, 


(iii) a corporation formed on the amalgamation or merger of the particu- 
lar corporation and one or more other corporations, or 

(iv) a corporation with which. the corporation referred to in subpara- 
graph (iii) does not deal at arm’s length immediately after the 
disposition 


to acquire shares of its capital stock or Rut the wapital stock of a corporation 
‘-with which it does not deal at arm’s length (which rights and’ shares are 


referred to in this subsection and paragraph 110(1)(d)-as the “new option” 
and the “new shares”, respectively), and 


(c) the amount, if any, by which | 
Gi) the total value of the new shares immediately after the disposition 
exceeds 


Gi) the total amount payable by the taxpayer to. acquire the new shares 
. under the new. option 


does not exceed the amount, if any, by which 
(iii) the: total value of the, old shares’ immediately before, the, disposition 
‘exceeds 


(iv) the amount payable by the taxpayer to acquire the old shares under 
the exchanged option, 


the following rules apply: 


(d) the taxpayer shall be deemed not to have disposed of the exchanged op- 
tion. and not to have acquired the new option, 


(e) the new option shall be deemed to be the same option as, and a continua- 
tion of, the exchanged option, and 


(f) the corporation referred toin subparagraph (b)(ii), (iii) or (iv), as the case 
may be} shall be deemed to be the same corporation as, and°a continuation 
of, the particular corporation: 


Subsec. 7(1.4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 4(4), applicable 
to 1988 et seg. except that where a taxpayer so elects by notifying the Minister of 
National’ Revenue in writing, the subsec. is not applicable with respect to dispositions 
of property by the taxpayer before July 14, 1990. Subsec. 7(1.4) formerly read: 


(1.4) Rules where options exchanged — For the purposes of this section and 
paragraph 110(1)(d), ‘where a taxpayer exchanges rights that the taxpayer has 
acquired under an agreement referred to in this section (in this’ subsection’ re- 
ferred to. as an “exchanged option’) on an amalgamation or merger of two or 
more corporations and receives no consideration for the disposition of the ex- 
changed option other than rights under-an agreement-of the’ corporation resulting 
from the amalgamation or merger to issue or sell to the taxpayer shares of its 
capital stock or of the capital stock of a corporation with which it does not deal 
at arm’s length (in this subsection referred to as a “new option”), the following 
rules apply: 


(a) the taxpayer shall be deemed not to have disposed of the exchanged op- 
tion and not to have acquired the new option; 


(b) the new option shall be deemed to be the same option as, and a continua- 
tion of, the exchanged option; and 


(c) the amalgamated or merged corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor corporation. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options. 


(1.5) Rules where securities exchanged — For the purposes 
of this section and paragraphs 110(1)(d) to (d.1), where 


(a) a taxpayer disposes of or exchanges securities of a particular 
qualifying person that were acquired by the taxpayer under cir- 
cumstances to which subsection (1:1) applied (in this subsection 
referred to as the “exchanged securities’’), 


(b) the taxpayer receives no consideration for the disposition or 
exchange of the exchanged securities other than securities (in 
this subsection referred. to as the.“‘new securities”) of 


(i) the particular qualifying person, 

(ii) a qualifying person with which the particular qualifying 
person does not deal at arm’s length immediately after the 
disposition or exchange, 


(iii) a corporation formed on the amalgamation or merger of 
the particular qualifying person and'one or more other 
corporations, 


(iv) a mutual fund trust to which the particular qualifying 
person has transferred property in circumstances to. which 
subsection 132.2(1) applied, or 


(v) a qualifying person with which the corporation referred to 
in subparagraph (iii) does not deal at arm’s length immedi- 
ately after the disposition or exchange, and 


(c) the total..value of the new securities.immediately after the 
disposition or exchange does, not exceed the total.value of the 
old securities immediately before the disposition or exchange, 


S. 7(1.5) 


the following rules apply: 


(d) the taxpayer is deemed not to have disposed of or exchanged 
the exchanged securities and not to have acquired the new 
securities, 


(e) the new securities are deemed to be the same securities as, 
and a continuation of, the exchanged securities, except for the 
purpose of determining if the new securities are identical to any 
other securities, 


(f) the qualifying person that issued the new securities is deemed 
to be the same person as, and a continuation of, the qualifying 
person that issued the exchanged securities, and 


(g) where the exchanged securities were issued under an agree- 
ment, the new securities are deemed to have been issued under 
that agreement. 


Related Provisions: 47(3)(a) — No averaging of cost on disposition of securities; 
110(1)(d) — Employee stock options. 


History: Para. 7(1.5)(a) amended by 2010, c. 25, subsec. 3(5), applicable in respect of 
rights exercised after 4:00 p.m. EST, March 4, 2010. It formerly read: 


(a) a taxpayer disposes of or exchanges securities of a particular qualifying per- 
son that were acquired by the taxpayer under circumstances to which either sub- 
section (1.1) or (8) applied (in this subsection referred to as the “exchanged 
securities’’), 


Subsec. 7(1.5) amended by 2001, c, 17, subsec. 2(5), applicable to dispositions and 
exchanges of securities by a taxpayer that occur after February 27, 2000. The subsec. 
formerly read: 


(1.5) Rules where shares exchanged — For the purposes of this section and 
paragraph 110(1)(d.1), where 


(a) a taxpayer disposes of or exchanges shares of a Canadian corporation 
that were acquired by the taxpayer under an agreement referred to in subsec- 
tion (1.1) (in this subsection referred to as the “exchanged shares”), 


(b) the taxpayer receives no consideration for the disposition or exchange of 
the exchanged shares other than shares (in this subsection referred to as the 
“new shares’’) of 


(i) the corporation, 


(ii) a corporation with which the corporation does not deal at arm’s 
length immediately after the disposition or exchange, 


(ili) a corporation formed on the amalgamation or merger of the corpo- 
ration and one or more other corporations, or 


(iv) a corporation with which the corporation referred to in subpara- 
graph (iii) does not deal at arm’s length immediately after the disposi- 
tion or exchange, and 


(c) the total value of the new shares immediately after the disposition or 
exchange does not exceed the total value of the old shares immediately 
before the disposition or exchange, 


the following rules apply: 


(d) the taxpayer shall be deemed not to have disposed of or exchanged the 
exchanged shares and not to have acquired the new shares, 


(e) the new shares shall be deemed to be the same shares as, and a continua- 
tion of, the exchanged shares, 


(f) the corporation that issued the new shares shall be deemed to be the same 
corporation as, and a continuation of, the corporation that issued the ex- 
changed shares, and 


(g) where the exchanged shares were issued under an agreement, the new 
shares shall be deemed to have been issued under that agreement. 


The opening words of subsec. 7(1.5) substituted by 1994, c. 21, s. 3, applicable to 1992 
et seq. The opening words of that subsec. formerly read: 


(1.5) Exchange of shares — For the purposes of subsection (1.1) and para- 
graph 110(1)(d.1), where 


Subsec. 7(1.5) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 4(4), applicable 
to 1988 et seg. except that where a taxpayer so elects by notifying the Minister of 
National Revenue in writing, the subsec. is not applicable to dispositions of property by 
the taxpayer before July 14, 1990. Subsec. 7(1.5) formerly read: 


(1.5) Rules where shares exchanged — For the purposes of subsection (1.1) 
and paragraph 110(1)(d.1), where, in circumstances where subsection 85.1(1) or 
87(4) apply, a taxpayer acquires shares of a Canadian corporation (in this sub- 
section referred to as “new shares’’) in exchange for shares of a Canadian corpo- 
ration acquired under an agreement referred to in subsection (1.1) (in this sub- 
section referred to as “exchanged shares”), the following rules apply: 


(a) the taxpayer shall be deemed not to have disposed of or exchanged the 
exchanged shares and not to have acquired the new shares; 


(b) the new shares shall be deemed to be the same shares as, and a continua- 
tion of, the exchanged shares; 
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(c) the purchaser (within the meaning assigned by section 85.1) or the new 

corporation (within the meaning assigned by section 87), as the case may be, 

shall be deemed to be the same corporation as, and a continuation of, the 

corporation that issued the exchanged shares; and 

_(d) where the exchanged shares were issued under an agreement, the new 

shares shall be deemed to have been issued under that agreement. 
Interpretation Bulletins; IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options. j 


(1.6) Emigrant — For the purposes of this section and paragraph 
110(1)(d.1), a taxpayer is deemed not to have disposed of a share 
acquired under circumstances to which subsection (1.1) applied 
solely because of subsection 128.1(4). 


Related Provisions: 128.1(4)(d.1) — Calculation of gain from deemed disposition 
on emigration. 


History: Subsec. 7(1.6) added by 2001, c. 17, subsec. 2(5), applicable after 1992. 


(1.7) Rights ceasing to be exercisable — For the purposes of 
subsections (1) and 110(1), if a taxpayer receives at a particular 
time one or more particular amounts in respect of rights of the tax- 
payer to acquire securities under an agreement referred to in subsec- 
tion (1) ceasing to be exercisable in accordance with the terms of 
the agreement, and the cessation would not, if this Act were read 
without reference to this subsection, constitute a transfer or disposi- 
tion of those rights by the taxpayer, 


(a) the taxpayer is deemed to have disposed of those rights at the 
particular time to a person with whom the taxpayer was dealing 
at arm’s length and to have received the particular amounts as 
consideration for the disposition; and 


(b) for the purpose of determining the amount, if.any, of the ben- 
efit that is deemed to have been received as a consequence of the 
disposition referred to in paragraph (a), the taxpayer is deemed 
to have paid an amount to acquire those rights equal to the 
amount, if any, by which 


(i) the amount paid by the taxpayer to acquire those rights 
(determined without reference to this subsection) 


exceeds 


(11) the total of all amounts each of which is an amount re- 
ceived by the taxpayer before the particular time in respect of 
the cessation. 


History: Subsec. 7(1.7) amended by 2010, c. 25, subsec. 3(6), applicable in respect of 
rights exercised after 4:00 p.m. EST, March 4, 2010. It formerly read: 


(1.7) For the purposes of paragraphs (1)(b) and 110(1)(d), where a taxpayer re- 
ceives at a particular time one or more particular amounts in respect of rights of 
the taxpayer to acquire securities under an agreement referred to in subsection 
(1) ceasing to be exercisable in accordance with the terms of the agreement, and 
the cessation would not, if this Act were read without reference to this subsec- 
tion, constitute a transfer or disposition of those rights by the taxpayer, 


(a) the taxpayer is deemed to have disposed of those rights at the particular 
time to a person with whom the taxpayer was dealing at arm’s length and to 
have received the particular amounts as consideration for the disposition; 
and 


(b) for the purpose of determining the amount, if any, of the benefit that the 
taxpayer is deemed by paragraph (1)(b) to have received as a consequence of 
the disposition referred to in paragraph (a), the taxpayer is deemed to have 
paid an amount to acquire those rights equal to the amount, if any, by which 


(i) the amount paid by the taxpayer to acquire those rights (determined 
without reference to this subsection) 


exceeds 


(ii) the total of all amounts each of which is an amount received by the 
taxpayer before the particular time in respect of the cessation. 


Subsec. 7(1.7) added by 2001, c. 17, subsec. 2(5), applicable to amounts received on or 
after March 16, 2001, other than amounts received on or after that day 


(a) pursuant to an agreement in writing made before that day in settlement of 
claims arising as a result of a cessation occurring before that day; or 


(b) pursuant to an order or judgment issued before that day in respect of claims 
arising as a result of a cessation occurring before that day. 


(2) Securities held by trustee [deemed held by em- 
ployee] — If a security is held by a trustee in trust or otherwise, 
whether absolutely, conditionally or contingently, for an employee, 


Subdivision a — Office or Employment 


the employee is deemed, for the purposes of this section and 
paragraphs 110(1)(d) to (d.1), 


(a) to have acquired the security at the time the trust began to so 
hold it; and 


(b) to have exchanged or disposed of the security at the time the 

trust exchanged it or disposed of it:to any person other than the 

employee. 
Related Provisions: 8(12) — Forfeiture of securities by employee; 104(21.2) — 
Capital gains exemption flowed through trust; 110.6(16) — Personal trust. : 


History: The opening words of subsec. 7(2) amended by 2001, c.'17, subsec. 2(6), 
applicable to 2000 et seg. The opening words formerly read: 


(2) If a security is held by a trustee in trust or otherwise, whether absolutely, 
conditionally or contingently, for an employee, the employee is deemed, for the 
purposes of this section and paragraphs 110(1)(d) and (d.1), 


Subsec: 7(2) amended by 1999; c. 22, subsec. 3(6), applicable to 1998 et seq. The 
subsec. formerly read: 


(2) Shares held by trustee — Where a share is held by a trustee in trust or 
otherwise, whether absolutely, conditionally or contingently, for an employee, 
the employee shall be deemed, for the purposes of this section and paragraphs 
110(1)(d) and (d.1), 
(a) to have acquired the share at the time the trust commenced so to hold it; 
and 


(b) to have exchanged or disposed of the share at the time the trust ex- 
changed it or disposed of it to any. person other than the employee. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(3) Special provision [taxable benefit is under s. 7 only] — 
If a particular qualifying person has agreed to sell or issue securities 
of the particular person, or of a qualifying person with which it does 
not deal at arm’s length, to an employee of the particular person or 
of a qualifying person with which it does not deal at arm’s length, 


(a) except as provided by this section, the employee is deemed 
to have neither received nor enjoyed any benefit under or be- 
cause of the agreement; and 


(b) the, income fora taxation year of any person is deemed to be 
not less than its income for the year would have been if a benefit 
had not been conferred on the employee by the sale or issue of 
the. securities. 


Related Provisions: 143.3(2) — Cost of stock option deemed not an expenditure. 


History: Subsec. 7(3) amended by 1999, c. 22, subsec. 3(6), applicable to 1995 et seq., 
except that the reference in para. 7(3)(b) to “person” shall be read as “corporation” in 
respect of benefits conferred before March 1998. The subsec. formerly read: 


(3) Where a corporation has agreed to sell or issue shares of the capital stock of 
the corporation or of a corporation with which it does not deal at arm’s length to 
an employee of the corporation or of a corporation with which it does not deal at 
arm’s length 

(a) no benefit shall be deemed to have been received or enjoyed by the em- 


ployee under or by virtue of the agreement for the purpose of this Part ex- 
cept as provided by this section; and 

(b) the income for a taxation year of the corporation or of a corporation with 
which it does not deal at arm’s length shall be deemed to be not less than its 
income for the year would have been if a benefit had not been conferred on 
the employee by the sale or issue of the shares to the employee or to a per- 
son in. whom the employee’s rights under the agreement have become 
vested. 


Selected Cases [subsec. 7(3)]: Placer Dome Inc. v. Canada, [1992] 2 C.T.C. 99 
(FCA); leave to appeal to SCC refused (March 18, 1993), Doc. 23247 [unreported] 
(Payments by taxpayer into employees’ stock purchase plan not deductible); Kaiser 
Petroleum Ltd. v. Canada, [1990] 2 €.T.C. 439 (FCA); leave to appeal to SCC refused 
(1991), 136 N.R. 407 (note) (Compensation paid to employees to terminate employees’ 
stock option was non-deductible capital outlay). 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds, or debentures and by trusts to acquire trust units; IT-113R4: Benefits to 
employees — stock options. 


1.T. Technical News: 7 (stock options plans — receipt of cash in lieu of shares). 
Advance Tax Rulings: ATR-64: Phantom stock award plan. 


(4) Application of subsec. (1) — For greater certainty it is 
hereby declared that, where a person to whom any provision of sub- 
section (1) would otherwise apply has ceased to be an employee 
before all things have happened that would make that provision ap- 
plicable, subsection (1) shall continue to apply as though the person 
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were still an employee and as though the employment were still in 
existence. 

Selected Cases [subsec. 7(4)]: Grohne y. Canada, [1989] 1 C.T.C. 434 (FCTD) 
(Shares acquired by director/shareholder pursuant to rights offering were not benefit 
received by virtue of office); Hurd v. R., [1981] C.T.C. 209 (FCA) (Benefit from exer- 
cise of option taxable where U.S. resident performed duties in Canada in year of exer- 
cise. No treaty exemption). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(5) Non-application of this section — This section does not 
apply if the benefit conferred by the agreement was not received in 
respect of, in the course of, or by virtue of, the employment. 

Selected Cases [subsec. 7(5)]: Grohne v. Canada, [1989] 1 C.T.C..434 (FCTD) 


(Shares acquired by director/shareholder pursuant to rights offering were not benefit 
received by virtue of office). 


(6) Sale to trustee for employees — If a particular qualifying 
person has entered into an arrangement under which securities of 
the particular person, or of a qualifying person with which it does 
not deal at arm’s length, are sold or issued by either person to a 
trustee to be held by the trustee in trust for sale to an employee of 
the particular person or of a qualifying person with which it does 
not deal at arm’s length, 


(a) for the purposes of this section (other than subsection (2)) 
and paragraphs 110(1)(d) to (d.1), 


(i) any particular rights of the employee under the arrange- 
ment in respect of those securities are deemed to be rights 
under a particular agreement with the particular person under 
which the particular person has agreed to sell or issue securi- 
ties to the employee, 


(ii) any securities acquired under the arrangement by the em- 
ployee or by a person in whom the particular rights have be- 
come vested are deemed to be securities acquired under the 
particular agreement, and 


(iii) any amounts paid or agreed to be paid to the trustee for 
any securities acquired under the arrangement by the em- 
ployee or by a person in whom the particular rights have be- 
come vested are deemed to be amounts paid or agreed to be 
paid to the particular person for securities acquired under the 
particular agreement; and 


(b) subsection (2) does not apply in respect of securities held by 
the trustee under the arrangement. 


History: The opening words of para. 7(6)(a) amended to replace “110(1)(d) and (d.1)” 
with “110(1)(d) to (d.1)” by 2001, c. 17, subsec. 2(7), applicable to 2000 et seq. 


Subsec. 7(6) amended by 1999, c. 22, subsec. 3(7), applicable to 1998 et seq. The 
subsec. formerly read: 


(6) Where a corporation has entered into an arrangement under which shares of 
the capital stock of the corporation or of a corporation with which it does not 
deal at arm’s length are sold or issued by either corporation to a trustee to be 
held. by the trustee in trust for sale to an employee of the corporation or of a 
corporation with which it does not deal at arm’s length, 


(a) for the purposes of this section (except subsection (2)) and paragraphs 
110(1)(d) and (d.1), any rights of the employee under the arrangement in 
respect of those shares, any shares acquired thereunder by the employee or. 
by a person in whom those rights have become vested, and any amounts paid 
or agreed to be paid to the trustee for any shares acquired thereunder by the 
employee or any such person, shall be deemed to be, respectively, rights 
under, shares acquired:under, and amounts paid or agreed to be paid to the 
corporation for shares acquired under, an agreement with the corporation 
under which the corporation has agreed to sell or issue shares to the em- 
ployee; and 


(b) subsection (2) does not apply in respect of shares held. by, the trustee 
under the arrangement. 


All that portion of subsec. 7(6) preceding para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 4(5), applicable to 1988 et seg. That portion formerly read: 


(6) Shares purchased by trustee for employees — Where a corporation has 
entered into an arrangement whereby shares of the corporation or of a corpora- 
tion with which it does not deal at arm’s length are purchased by a trustee to be 
held by the trustee in trust for sale to an employee of the corporation or of a 
corporation with whom it does not deal at arm’s length, 


(a) for the purposes of this section except subsection (2), any rights of the 
employee under the arrangement in respect of those shares, any shares ac- 
quired thereunder by the employee or by a person in whom rights of the 
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employee thereunder in respect of those shares have become vested, and any 
amounts paid or agreed to be paid to the trustee for any shares acquired 
thereunder by the employee or any such person, shall be deemed to be, re- 
spectively, rights under, shares acquired under, and amounts paid or agreed 
to be paid to the corporation for shares acquired under, an agreement with 
the corporation whereby the corporation has agreed to sell or issue shares to 
the employee; and 


Advance Tax Rulings: ATR-15: Employee stock option plan. 
(7) Definitions — The following definitions apply in this section 


and in subsection 47(3), paragraphs 53(1)(j) and 110(1)(d) and 
G yee and subsections rd Le Gp i i >i bb i and (2. » 


(7) Definitions —T. He re followlug definitions apply i 
and in Bae A713), ares is mae watt 7 


App lication: The July 16, 2010 draft legislation (Part 1 - technical), Soe will | 
amend the opening words of subsec. 7(7) to read as above, applicable after 1998, 
except that they do not apply to a right under an agreement to which subsec. es 
does not (except for the purpose of applying para. 73)0)) apply; and before 2 
the opening words are to be read as follows: 


(7) The definitions in this subsection apply in stig section bad in paragraph 
110)@) and subsections 110(1 5) to a. 8). 


[This amendment needs to be deleted since. it would chen fans the 2010, ic. 
25 amendment by deleting the references to 110(1. 1) ad (i. 2). ‘This has been pointed 
out to Finance _ ed.] : 


Technical Notes (July 2010):: Section 7 deals with. sans donentian releired 
to as stock options) under which employees of a corporation or mutual fund trust 
acquire rights to acquire securities of the Senply oie a Peer with ioe: the em- 
ployer does not deal at arm’s lenge 3 


Subsection 7(7) defines the expressions “qualifying aca and “security” for the 
purposes of section 7 and certain other provisions of the Act relating to those agree- 
ments. “Qualifying person” is defined as a corporation or a mutual fund trust. “Se- 
curity” is defined as a share issued by a corporation or a unit of a mutual fund trust. 


Subsection 7(7) is amended to have these definitions also apply for the purposes of 
new subsections 110(1.7) and (1.8). New subsection 110(1.7) ensures that a reduc- 
tion in the exercise price under an employee security option will not disqualify the 
employee from claiming the security option deduction under paragraph 110(1)(d), 
provided certain conditions are met. New subsection 110(1.8) sets out the conditions 
that must be met in order for new subsection 110(1.7) to apply. 


This amendment, which applies after 1998, is consequential to the enactment of new 
subsections 110(1.7) and (1.8). For additional information, see the a to 
those subsections. : 


“qualifying person” means a corporation or a mutual fund trust. 


“security” of a qualifying person means 


(a) if the person is a corporation, a share of the capital stock of 
the corporation; and 


(b) if the person is a mutual fund trust, a unit of the trust. 


History: The opening words of subsec. 7(7) amended by 2010, c. 25, subsec. 3(7), 
applicable in respect of rights exercised after 4:00 p.m. EST, March 4, 2010. The open- 
ing words formerly read: 


(7) The definitions in this subsection apply in this section and in subsection 
47(3), paragraphs 53(1)(j) and. 110(1)(d) and (d.01) and subsections: 110(1.5), 
(1.6) and (2.1). 


The opening words of subsec. 7(7) amended by 2001, c. 17, subsec. 2(8), applicable 
after 1997, except that 


(a) it does not apply to a right under an agreement to which the subsec. as enacted 
by 1999, c. 22, s. 3(7), does not (except for the purpose of applying para. 7(3)(b)) 
apply; and 


(b) before 2000, the opening words of the subsec., as amended, shall be read as: 


“(7) The definitions in this subsection apply in this section and in paragraph 
110(1)(d) and subsections 110(1.5) and (1.6).” 


The opening words formerly read: 


(7) The definitions in this subsection apply in this section and in paragraph 
110(1)(d). 
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Subsec. 7(7) added by 1999, .c. 22; subsec. 3(7), applicable after 1994 but, except for 
the purpose of applying para. 7(3)(b), it does not apply to a right under an agreement 
made before March 1998 to sell or issue trust units to an individual unless 


(a) the right was outstanding at the end of February 1998 and was not disposed of 
before March 1998 in circumstances to which para. 7(1)(b), as amended, applies; 
and 


(b) the individual so elects in writing filed with the Minister of National Revenue 
on or before the later of 


(i) the filing-due date for the individual’s taxation year that includes the earlier 
of 


(A) the time of the individual’s death, and 
(B) the time that the right was first disposed of after February 1998; and 
(ii) January 1, 2000. 


(8)-(15) [Repealed] 


History: Subsecs. 7(8) to (15) repealed by 2010, c. 25, subsecs. 3(8) and (10), applica- 
ble in respect of rights exercised after 4:00 p.m. EST, March 4, 2010. They formerly 
read: 


(8) Deferral in respect of non-CCPC employee options — Where a particu- 
lar qualifying person (other than a Canadian-controlled private corporation) has 
agreed to sell or issue securities of the particular qualifying person (or of a quali- 
fying person with which it does not deal at arm’s length) to a taxpayer who is an 
employee of the particular qualifying person (or of a qualifying person with 
which the particular qualifying person does not deal at arm’s length), in applying 
paragraph (1)(a) in respect of the taxpayer’s acquisition of a security under the 
agreement, the reference in that paragraph to “the taxation year in which the 
employee acquired the securities” shall be read as a reference, to “the taxation 
year in which the employee disposed of or exchanged the securities” if 


(a) the acquisition is a qualifying acquisition; and 


(b) the taxpayer elects, in accordance with subsection (10), to have this sub- 
section apply in respect of the acquisition. 


(9) Meaning of “qualifying acquisition” — For the purpose of subsection (8), a 
taxpayer’s acquisition of a security under an agreement made by a particular 
qualifying person is a qualifying acquisition if 

(a) the acquisition occurs after February 27, 2000; 


(b) the taxpayer would, if this Act were read without reference to subsection 
(8), be entitled to deduct an amount under paragraph 110(1)(d) in respect of 
the acquisition in computing income for the taxation year in which the secur- 
ity is acquired; 

(c) where the particular qualifying person is a corporation, the taxpayer was 
not, at the time immediately after the agreement was made, a person who 
would, if the references in the portion of the definition “specified share- 
holder” in subsection 248(1) before paragraph (a) to “in a taxation year” and 
“at any time in the year” were read as references to “at any time” and “at 
that time”, respectively, be a specified shareholder of any of 


(i) the particular qualifying person, 
(ii) any qualifying person that, at that time, was an employer of the tax- 


payer and was not dealing at arm’s length with the particular qualifying 
person, and 


(iii) the qualifying person of which the taxpayer had, under the agree- 
ment, a right to acquire a security; and 


(d) where the security is a share, 


(i) it is of a class of shares that, at the time the acquisition occurs, is 
listed on a designated stock exchange, and 


(ii) where rights under the agreement were acquired by the taxpayer as a 
result of one or more dispositions to which subsection (1.4) applied, 
none of the rights that were the subject of any of the dispositions in- 
cluded a right to acquire a share of a class of shares that, at the time the 
rights were disposed of, was not listed on any designated stock . 
exchange. 


(9.1) Reorganization — If, in the course of a reorganization that gives rise to a 
dividend that would, in the absence of paragraph 55(3)(b), be subject to subsec-. | 
tion 55(2), rights to acquire securities listed on a designated stock exchange (re- 
ferred to in this subsection as “public options”) under an agreement to sell or 
issue securities referred to in subsection (1) are exchanged for rights to acquire 
securities that are not listed on a designated stock exchange (referred to in this. 
subsection as “private options”), and the private options are subsequently ex- 
changed for public options, the private options are deemed to be rights to acquire 
shares that are listed on a designated stock exchange for the purposes of subpara- 
graph 7(9)(d)(ii). 

(10) Election for the purpose of subsec. (8) — For the purpose of subsection 
(8), a taxpayer’s election to have that subsection apply in respect of the tax- 
payer’s acquisition of a particular security under an agreement referred to in sub- 
section (1) is in accordance with this subsection if 


(a) the election is filed, in prescribed form and manner at a particular time 
that is before January 16 of the year following the year ‘in which the acquisi- 
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tion occurs, with a person who would be required to file an information re- 
turn in respect of the acquisition if subsection (8) were read without refer- 
ence to paragraph (8)(b); 


(b) the taxpayer is resident in Canada at the time the acquisition occurs; and 


(c) the specified value of the particular security does not exceed the amount 
by which 


(i) $100,000 
exceeds 


Gi) the total of all amounts each of which is the specified value of an- 
other security acquired by the taxpayer at or before the particular time 
under an agreement referred to in subsection (1), where 


(A) the taxpayer’s right to acquire that other security first became 
exercisable in the year that the taxpayer’s right to acquire the partic- 
ular security first became exercisable, and 


(B) at or before the particular time, the taxpayer has elected in ac- 
cordance with this subsection to have subsection (8) apply in re- 
spect of the acquisition of that other security. 


(11) Meaning of “specified value” — For the purpose of paragraph (10)(c), the 
specified value of a particular security acquired by a taxpayer under an agree- 
ment referred to in subsection (1) is the amount determined by the formula 


A/B 
where 


A is the fair market value, determined at the time the agreement was made, of a 
security that was the subject of the agreement at the time the agreement was 


made; and 
is 
(a) except where paragraph (b) applies, 1, and 


(b) where the number or type of securities that are the subject of the 
agreement has been modified in any way after the time the agreement 
was made, the number of securities (including any fraction of a security) 
that it is reasonable to consider the taxpayer would, at the time the par- 
ticular security was acquired, have a right to acquire under the agree- 
ment in lieu of one of the securities that was the subject of the agree- 
ment at the time the agreement was made. 


(12) Identical options — order of exercise — Unless the context otherwise re- 
quires, a taxpayer is deemed to exercise identical rights to acquire securities 
under agreements referred to in subsection (1) 


(a) where the taxpayer has designated an order, in the order so designated; 
and 


(b) in any other case, in the order in which those rights first became exercis- 
able and, in the case of identical rights that first became exercisable at the 
same time, in the order in which the agreements under which those rights 
were acquired were made:.- 


(13) Revoked election — For the purposes of this section (other than this sub-». 
section), an election filed by a taxpayer to have subsection (8) apply to the tax- 
payer’s acquisition of a security is deemed never to have been filed if, before 
January 16 of the year following the year in which the acquisition occurs, the 
taxpayer files with the person with whom the election was filed a written revoca- 
tion of the election. 


(14) Deferral deemed valid — For the purposes of this section and paragraph 
110(1)(d), where a taxpayer files an election to have subsection (8) apply in re- 
spect of the taxpayer’s acquisition of a particular security and subsection (8) 
would not apply to the acquisition if this section were read without reference to 
this subsection, the following rules apply if the Minister so notifies the taxpayer 
in writing: 

(a) the acquisition is deemed, for the purpose of subsection (8), to be a quali- 

fying acquisition; 

(b) the taxpayer is deemed to have elected, in accordance with subsection 


(10), at the time of the acquisition, to have subsection (8) apply in respect of 
the acquisition; and 


(c) if, at the time the Minister sends the notice, the taxpayer has not disposed 
of the security, the taxpayer is deemed (other than for the purpose of subsec- 
tion (1.5)) to have disposed of the security at that time and to have acquired 
the security immediately after that time other than under an agreement re- 
ferred to in’ subsection (1). 


(15) Withholding — Where, because of subsection (8), a taxpayer is deemed by 
paragraph (1)(a) to have received a benefit from employment in a taxation year, 
the benefit is deemed to be nil for the purpose of subsection 153(1). 


Subsec. 7(9.1) added by the said c. 25, subsec. 3(9), applicable after 1999 and before 
4:00 p.m. EST, March 4, 2010, except that, for the period before December 14, 2007, 
the reference in subsec. 7(9.1) to “designated stock exchange” shall be read as a refer- 
ence to “prescribed stock exchange”. 
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Subparas. 7(9)(d)(i) and (ii) amended to substitute “designated stock exchange”: for 
“prescribed stock exchange” by 2007, c..35, para. 68(2)(a), applicable after. December 
13, 2007. 


Subsecs. 7(8), (9), (11), (12), (14) and (15) added by 2001, c. 17, subsec..2(9), applica- 
ble to 2000 et seg. 


Subsec. 7(10) added by the said 2001, subsec. 2(9), applicable to 2000 et seg. An elec- 
tion under subsec. 7(10) to have subsec. 7(8) apply in respect of a security acquired in 
2000 is deemed to have been filed in a timely manner if it is filed before August 14, 
2001. 


Subsec. 7(13) added by the said 2001, subsec, 2(9), applicable to 2000 et seg. A written 
request under subsec. 7(13) to revoke an election in respect of a security acquired in 
2000 is deemed to have been filed in a timely manner if it is filed before August 14, 
2001. ' 


(16) Prescribed form for deferral — Where, at any time in a 
taxation year, a taxpayer holds a security that was acquired. under 
circumstances to which subsection (8) applied, the taxpayer shall 
file with the Minister, with the taxpayer’s return of income for the 
year, a prescribed form containing prescribed information relating 
to the taxpayer’s acquisition and disposition of securities under 
agreements. referred to in subsection (1). 


History: Subsec. 7(16) added by 2001, c. 17, subsec. 2(9), applicable to 2000 et seq. 


Forms: RC310: Election for special relief for tax deferral election on employee secur- 
ity options; T1212: Statement of deferred security options benefits. 


Selected Cases [s. 7]: Henley v. R., [2008] 1 C.T.C. 295 (FCA); aff’g [2006] 5 
C.T.C. 2459 (TCC) (Warrants not the same as stock options; taxable as benefit from 
employment); Panini v. R., [2005] 2 C.T.C. 2252 (TCC); aff'd [2006] 5 C.T.C. 12 
(FCA) (Assessments allowed beyond statutory delay where taxpayer ignored stock op- 
tion benefits); Alcatel Canada Inc. v. R., [2005] 2 C.T.C. 2001 (TCC) (“Expenditure” 
for company was value forgone on treasury shares issued at less than FMV). 


Definitions [s. 7]: “amount” — 248(1); “‘arm’s length” —7(1.11), 251(1);: “Cana- 
dian-controlled private corporation” — 125(7), 248(1); “Canadian corporation” — 
89(1), 248(1); “class of shares” — 248(6), “corporation” — 248(1), Interpretation Act 
35(1); “designated person” — 7(1.4)(b); “designated stock exchange” — 248(1), 262; 
“disposed”, “disposition” — 7(1.6), 248(1); “dividend”, “employee”, “employer”, “‘em- 
ployment” — 248(1); “exchanged option” — 7(1.4)(a); “exchanged securities”, “ex- 
changed shares” — 7(1.5)(a); “identical” — 248(12); “Minister” — 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“new option” — 7(1.4)(b); “new securities”, “new shares’.— 7(1.4)(b); “old securi- 
ties”, “old. shares” — 7(1.4)(a);. “person”, . “prescribed” — 248(1); -“property” = 
248(1); “qualifying acquisition” — 7(9); “qualifying person” — 7(7); “resident in Can- 
ada” — 250; “SIFT wind-up corporation’, “SIFT wind-up entity” — 248(1); “securi- 
ties’, “security” —7(7); “share”, “specified shareholder’ —248(1); “specified 
value” — 7(11);. “taxation year’ — 249; “taxpayer” —248(1); “trust” — 104(1), 
248(1), (3); “written” — Interpretation Act 35(1)“writing”’. 


Interpretation Bulletins: IT-495R3: Child care expenses. 
Deductions 


8. (1) Deductions allowed — In computing a taxpayer’s income 
for a taxation year from an office or employment, there may be de- 
ducted such of the following amounts as are wholly applicable to 
that source or such part of the following amounts as may reasonably 
be regarded as applicable thereto: 


(a) [Repealed] 


History: Para. 8(1)(a) repealed by 2001, c. 17, subsec. 3(1), applicable to 1998 er seq. 
The para. formerly read: 


(a) volunteers’ [emergency workers’] deduction — in respect of each em- 
ployer of the taxpayer that is a government, municipality or public authority, the 
lesser of $1,000 and the total of all amounts received in the year by the taxpayer 
from the employer that are 


(i) included in the taxpayer’s income for the year from an office or employ- 
ment, and 


(ii) from the performance, as a volunteer, of the taxpayer’s dutiés as 
(A) an ambulance technician, 
(B) a firefighter, or 


(C) a person who assists in the search or rescue of individuals or in other 
emergency situations, : 


except that no amount may be so deducted in respect of an employer if the tax- 
payer is employed in the year, otherwise than as a volunteer, by the employer in 
connection with the performance of any of the duties referred to in subparagraph 
(ii) or of similar duties; 
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Para. 8(1)(a) added by 1999, c. 22, subsec. 4(1), applicable to 1998 et seg. 


(b) legal expenses of employee — amounts paid by the tax- 
payer in the year as or on account of legal expenses incurred by 
the taxpayer to collect or establish a right to salary or wages 
owed to the taxpayer by the employer or former employer of MD 
ae ts 


- Proposed Amendment — 8(1)(b) _ 


SX 


(b) legal expenses of employee — amounts paid by the : 


taxpayer in the year as or on account of legal expenses ai 

curred by the taxpayer to collect, or to establish a right to, an 

amount owed to the taxpayer that, if received by the taxpayer, 

would be required by this subdivision to ve el, in com-— 

puting the taxpayer's income; : 4 
Application: The July 16, 2010 draft iegslaton (Part 1) jean subsec. 5. 
will amend para. 8(1)(b) to readas above, applicable to amounts paid in 2001 et seg. 
Technical Notes (July 2010): Paragraph 8(1)(b) allows the deduction of amounts 
paid by the taxpayer to collect or establish a right to salary or Wg owed to the — 
taxpayer by the taxpayer’s employer or former employer. : : ' 
Concern has been expressed that where an amount is not owed to the Sabie di- 
rectly by the employer, any legal expenses incurred by the taxpayer would not be — 
deductible under paragraph 8(1)(b), even though the amount, when received, would . 
be taxable as employment income. This would be the case, for example, with respect — 
to legal fees incurred by a taxpayer to collect insurance benefits under a sickness or 
accident insurance policy provided through an employer. 


Paragraph 8(1)(b) is amended, effective for amounts paid after 2000, to ae ade- — 
duction for legal expenses incurred by a taxpayer to collect, or establish a right to 
collect, an amount that, if received, would be inctedsaa in ee the taxpayer’s 
employment income. 6 


Related Provisions: 6(1)(j) — Reimbursement or award may be taxable; 6(8) — 
GST rebate included in income; 60(0.1)(i)(B) — Legal expenses re retiring allowance. 


Selected Cases [para. 8(1)(b)]: Fenwick v. R., [2009] 2 C.T.C. 184 (FCA) (Where 
more than wages at issue in claims, legal expenses not deductible); Loo y. R., [2004] 4 
C.T.C. 247 (FCA) (Provision applies where taxpayer attempting to establish entitle- 
ment to more than had been paid); Wilson v. Canada, [1990] 2 C.T.C. 169 (FCTD); 
aff'd [1991] 2 C.T.C, 69 (FCA) (Legal expenses for defending criminal charges, not 
deductible). 


Interpretation Bulletins: IT-99RS5: Legal and accounting fees. 
Forms: 1777: Statement of employment expenses; T4044: Employment expenses 
[guide]. 
(c) clergy residence — where, in the year, the taxpayer 
(i) is a member of the clergy or of a religious order or a regu- 
lar minister of a religious denomination, and 
(ii) is 
(A) in charge of a diocese, parish or congregation, 
(B) ministering to a diocese, parish or congregation, or 


(C) engaged exclusively in full-time administrative ser- 
vice by appointment of a religious order .or religious 
denomination, 


the amount, not exceeding the taxpayer’s remuneration for the 
year from the office or employment, equal to 


(iii) the total of all amounts including amounts in respect of 
utilities, included in computing the taxpayer’s income for the 
year under section 6 in respect of the residence or other liv- 
ing accommodation occupied by the taxpayer in the course 
of, or because of, the taxpayer’s office or employment as 
such a member or minister so in charge of or ministering to a 
diocese, parish or congregation, or so engaged in such ad- 
ministrative service, or 


(iv) rent and utilities paid by the taxpayer for the taxpayer’s 
principal place of residence (or other principal living accom- 
modation), ordinarily occupied during the year by the tax- 
payer, or the fair rental value of such a residence (or other 
living accommodation), including utilities, owned by the tax- 
payer or the taxpayer’s spouse or common-law partner, not 
exceeding the lesser of 


(A) the greater of 


(I) $1,000. multiplied by the number. of months (to a 
maximum of ten) in the year, during which the tax- 
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payer is a person described in subparagraphs (i) and 
(ii), and 

(iI) one-third of the taxpayer’s remuneration for the 
year from the office or employment, and 


(B) the amount, if any, by which 


(1) the rent paid or the fair rental value of the residence 
or living accommodation, including utilities 


exceeds 


(II) the total of all amounts each of which is an 
amount deducted, in connection with the same accom- 
modation or residence, in computing an individual’s 
income for the year from an office or employment or 
from a business (other than an amount deducted under 
this paragraph by the taxpayer), to the extent that the 
amount can reasonably be considered to relate to the 
period, or a portion of the period, in respect of which 
an amount is claimed by the taxpayer under this 
paragraph; 

Related Provisions: 8(10)— Employer’s certificate required; 146(1)“earned in- 

come”’(a)(i) — Earned income for RRSP purposes includes value of residence. 


History: Para. 8(1)(c) amended by 2001, c. 17, subsec. 3(2), applicable to 2001 et seg. 
The para. formerly read: 
(c) clergyman’s residence — where the taxpayer is a member of the clergy or 
of a religious order or a regular minister of a religious denomination, and is in 
charge of or ministering to a diocese, parish or congregation, or engaged exclu- 
sively in full-time administrative service by appointment of a religious order or 
religious denomination, an amount equal to 
(i) the value of the residence or other living accommodation occupied by the 
taxpayer in the course of or by virtue of the taxpayer’s office or employment 
as such a member or minister so in charge of or ministering to a diocese, 
parish or congregation, or so engaged in such administrative service, to the 
extent that that value is included in computing the taxpayer’s income for the 
year by virtue of section 6, or 
(ii) rent paid by the taxpayer for a residence or other living accommodation 
rented and occupied by the taxpayer, or the fair rental value of a residence or 
other living accommodation owned and occupied by the taxpayer, during the 
year but not, in either case, exceeding the taxpayer’s remuneration from the 
taxpayer's office or employment as described in subparagraph (i); 
Selected Cases: Canadian Council of Christian Charities v. Canada (Minister of 
Finance), [1999] 3 C.T.C. 123 (FCTD) (Access to tax policy documents restricted); 
Fitch v. R., [1999] 2 C.T.C. 2419 (TCC) (Mere teaching falls short of ministering to 
congregation); Austin v. R., [1999] 2 C.T.C. 2270 (TCC) (Role of taxpayer in context 
of particular denomination is factor); Zylstra v. MNR, [1997] 2 C.T.C. 203 (FCA) (De- 
duction denied where no “religious order” involved. 
Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-141R: Clergy 
residence deduction. 
Registered Charities Newsletters: 23 (did you know? clergy residence 
deduction). 


Forms: T1 General income tax return, Line 231; T1223: Clergy residence deduction; 
T2200: Declaration of conditions of employment. 


(d) teachers’ exchange fund contribution —a single 
amount, in respect of all employments of the taxpayer as a 
teacher, not exceeding $250 paid by the taxpayer in the year to a 
fund established by the Canadian Education Association for the 
benefit of teachers from Commonwealth countries present in 
Canada under a teachers’ exchange arrangement; 


(e) expenses of railway employees — amounts disbursed 
by the taxpayer in the year for meals and lodging while em- 
ployed by a railway company ) 
(i) away from the taxpayer’s ordinary place of residence as a 
relieving telegrapher or station agent or on maintenance and 
repair work, or 


(ii) away from the municipality and the metropolitan area, if 
there is one, where the taxpayer’s home terminal was lo- 
cated, and at a location from which, by reason of distance 
from the place where the taxpayer maintained a self-con- 
tained domestic establishment in which the taxpayer resided 
and actually supported a spouse or common-law partner or a 
person dependent upon the taxpayer for support and con- 
nected with the taxpayer by blood relationship, marriage or 
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common-law partnership or adoption, the taxpayer could not 
reasonably be expected to return daily to that place, 


to the extent that the taxpayer has not been reimbursed and is not 
entitled to be reimbursed in respect thereof; 
Related Provisions: 6(6) — Employment — remote and special work sites; 6(8) — 
GST rebate included in income; 8(1)(h) — Travelling expenses; 8(11) — GST; 67.1 — 
Expenses for food, etc. : 


History: Subpara. 8(1)(e)(ii) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by Sch. 2, s. 10, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Interpretation Bulletins: IT-518R: Food, beverages and entertainment expenses. 
Information ‘Circulars: 73-21R9: Claims for meals:and lodging expenses of trans- 
port employees. 


Forms: TL2: Claim for meals and lodging expenses. 


(f), sales. expenses [of commission employee] — where 
the taxpayer was employed in the year in connection with the 
selling of property or negotiating of contracts for the taxpayer’s 
employer, and 


(i) under the contract of employment was required to pay the 
taxpayer’s own expenses, 


(ii) was ordinarily required to carry on the duties of the em- 
ployment away from the employer’s place of business, 


(iii) was remunerated in whole or part by commissions or 
other similar amounts fixed by reference to the volume of the 
sales made or the contracts negotiated, and 


(iv) was not in receipt of an allowance for travel expenses in 
respect of the taxation year that was, by’ virtue of subpara- 
graph 6(1)(b)(v), not included in computing the taxpayer’s 
income, 


amounts expended by the taxpayer in the year for the purpose of 
earning the income from the employment (not exceeding the 
commissions or other similar amounts referred to in subpara- 
graph (iii) and received by the taxpayer in the year) to the extent 
that such amounts were not 


(v) outlays, losses or replacements of capital or payments on 
account of capital, except as described in paragraph (j), 


(vi) outlays or expenses that would, by virtue of paragraph 
18(1)d), not be deductible in computing the taxpayer’s in- 
come for the year if the employment were a business carried 
on by the taxpayer, or 


(vii) amounts the payment of which reduced the amount that 
would otherwise be included in computing the taxpayer’s in- 
come for the year because of paragraph 6(1)(e); 


Related: Provisions: 6(1)(b)(v) — Allowance for travelling expenses; 6(1)(j) — Re- 
imbursement or award may be taxable; 6(8)— GST’ rebate included in income; 
8(1)(h) — Travelling. . expenses; , 8(1)(h.1) — Motor. vehicle... travelling expenses; 
8(1)G) — Auto and aircraft costs; 8(4) — Limitation — meals; 8(9) — Limitation — 
aircraft expenses; 8(10)—Employer’s certificate; -8(13) — Work) space-in home; 
18(1)(h) — Personal or living expenses; 18(1)(1) — Use of recreational facilities and 
club dues; 18(1)(r) — Limitation on employer deductibility; 67.1 — 50% limitation on 
expenses for meals and entertainment; 67.3 — Limitation re cost of leasing passenger 
vehicle; Reg. 102(2)(d)@) — Effect of deduction on source withholdings. 


History: Subpara. 8(1)(f)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(1), 
applicable to 1990 et seq. 


Selected Cases [para. 8(1)(f)]: Raphael v. R., [2008] 5.C.T.C. 2526 (TCC) (Dam- 
age award and legal fees deductible in computing broker’s income from new 
employment); Longtin v. R., [2006] 5 C.T.C. 2323 (TCC) (Salary paid to wife deducti- 
ble where employer would not pay for costs of assistant); Gifford v. R., [2004] 2.C.T.C. 
1 (SCC) (interest on borrowed funds used to acquire client list was “on account of 
capital” and not deductible); Gilling v. MNR, [1990] 1 C.T.C. 392 (FCTD) (Taxpayer 
paid salary for principal management function and commissions for secondary sales 
function ordinarily required to carry on duties away from place of business); Verrier v. 
R., [1990] 1 C.T.C. 313 (FCA); leave to appeal to SCC refused (1990), 120 N.R. 80 
(note) (Gas and other expenses deductible where automobile salesperson required, by 
implied term of contract, to perform duties away from employer’s location); Malik. v. 
MNR, [1989] 1 C.T.C. 316 (FCTD).(Term of employment contract requiring real estate 
salesperson each year to show he was in good financial standing did not result in de- 
ductibility of interest payments on personal loan. Insufficient connection with 
employment); Thompson v. MNR, [1989] 2 C.T.C. 226 (FCTD) (Expenses for office in 
home owned by taxpayer disallowed except for portion of utilities). 
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S. 8(1)(h) 


Regulations: 
withholdings. 


Interpretation Bulletins: IT-352R2: Employee’s expenses, including work space in 
home expenses; IT-421R2: Benefits to individuals, corporations and shareholders from 
loans or debt; IT-518R: Food, beverages and entertainment expenses; IT-522R: Vehi- 
cle, travel and sales expenses of employees. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Forms: 1777: Statement of employment expenses; T2200: Declaration of conditions 
of employment; TD1X: Statement of commission income and expenses for payroll tax 
deductions; T4044: Employment expenses [guide]. 


(g) transport employee’s expenses — where the taxpayer 
was an employee of a person whose principal business was pas- 
senger, goods, or passenger and goods transport and the duties 
of the employment required the taxpayer, regularly, 


102(2)(c)B, 107(2)—— Deduction allowed in ‘calculating source 


(i) to travel, away from the municipality where the em- 
ployer’s establishment to which the taxpayer reported for 
work was located and away from the metropolitan area, if 
there is one, where it was located, on vehicles used by the 
employer to transport the goods or passengers, and 


(ii) while so away from that municipality and metropolitan 
area, to make disbursements for meals and lodging, 


amounts so disbursed by the taxpayer in the year to the extent 
that the taxpayer has not been reimbursed and is not entitled to 
be reimbursed in respect thereof; 
Related Provisions: 6(1)(b)(vii) — Allowance for travelling expenses; 6(1)(j) — 
Reimbursement or award may be taxable; 6(8)— GST rebate included in income; 


8(1)(h) — Travelling expenses; 8(11) — GST rebate deemed not to be reimbursement; 
67.1 — Expenses for food, etc. 


Selected Cases [para. 8(1)(g)]: Crawford v. R., [2003] 4 C.T.C. 8 (FCA) (“Meals 
and lodging” to be read conjunctively); Hiscoe v. R., [2002] 4 C.T.C. 2438 (TCC) 
(Conjunctive nature of provision not considered); R. v. Creamer, [1976] C.T.C. 676 
(FCTD) (Expenses for meals not deductible where employer not principally in 
transportation); R. v. Deimert, [1976] C.T.C. 301 (FCTD) (Costs of travelling home for 
weekends not incurred in course of employment). 

Interpretation Bulletins: IT-254R2: Fishermen — employees and seafarers — value 
of rations and quarters (archived); IT-518R: Food, beverages and entertainment 
expenses. 


Information Circulars: 73-21R9: Claims for meals and lodging expenses of trans- 
port employees. 


Forms: TL2: Claim for meals and lodging expenses. 
(h) travel expenses — where the taxpayer, in the year, 


(i) was ordinarily required to carry on the duties of the office 
or employment away from the employer’s place of business 
or in different places, and 


(ii) was required under the contract of employment to, pay the 
travel expenses incurred by the taxpayer in the performance 
of the duties of the office or employment, 


amounts expended by the taxpayer in the year (other than motor 
vehicle expenses) for travelling in the course of the office or em- 
ployment, except where the taxpayer 


(iii) received an allowance for travel expenses that was, be- 
cause of subparagraph 6(1)(b)(v), (vi) or (vii), not included 
in computing the taxpayer’s income for the year, or 


(iv) claims a deduction for the year under paragraph (e), (£) 

or (g); 
Related Provisions: 6(1)(j) — Reimbursement or award may be taxable;)6(8) — 
GST rebate included in income; 8(1)(h.1) — Motor vehicle travel expenses; 8(1)(j) — 
Auto and aircraft costs; 8(4) — Limitation — meals; 8(9) — Limitation — aircraft ex- 
penses; 8(10) — Employer’s certificate; 67.1 — 50% limitation on expenses for meals; 
81(3.1) — No tax on allowance or reimbursement for part-time employee’s travel ex- 
penses; Reg. 102(2)(d)@) — Effect of deduction on source withholdings. 


History: Para. 8(1)(h) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 5(2), 
applicable to 1988 et seq. Para. (h) formerly read: 


(h) where the taxpayer, in the year, 


(i) was ordinarily required to carry on the duties of the employment away 
from the employer’s place of business or in different places, 


(ii) under the contract of employment was required to pay the travel ex- 
penses incurred by the taxpayer in the performance of the duties of the office 
or employment, and 


S. 8(D(h) 


(iii) was not in receipt of an allowance for travel expenses that was, by virtue 
of subparagraph 6(1)(b)(v), (vi), (vii) or (vii.1), not included in computing 
the taxpayer’s income and did not claim any deduction for the year under 
paragraph (e), (f) or (g), 
amounts expended by the taxpayer in the year for tromelBng| in the course of the 
employment; 


Selected Cases [para. 8(1)(h)]: Gariépy v. R., 12006) 2 C.T.C. 2033. (TCC) (Rent 
may qualify as travel expense); Imray v. R., [1998] 4 C.T.C. 221 (FCTD) (“Ordinarily” 
can accommodate situation which occurs only once per year); Merten v. MNR, [1990] 2 
C.T.C. 444 (FCTD) (Travel expenses between home and worksites away from usual 
place of work deductible); Moore v. R., [1990] 1 C.T.C. 311 (FCA); leave to appeal to 
SCC refused (1990), 121 N.R. 322 (note) (Expenses for travelling pursuant to implied 
term of employment contract deductible. Expenses for travelling between work and 
home outside regular work hours not deductible); R. v. Chrapko, [1988] 2 C.T.C. 342 
(FCA) (Travelling expenses to place other than place where taxpayer ordinarily worked 
were deductible); R. v. Mina et al., [1988] 1 C.T.C. 380 (FCTD) (Insufficient allow- 
ance from employer does not preclude deduction of expenses in excess of allowance); 
Hoedel v. R., [1986] 2.C.T.C. 419 (FCA) (Expenses of police officer for transporting 
police dog deductible); R. v. Jeromel, [1986] 2 C.T.C. 207 (FCTD) (Expenses not de- 
ductible where contract permits, but does not require, travelling); Rozen v. R., [1986] 1 
C.T.C. 50 (FCTD) (Automobile expenses deductible where travelling required by im- 
plied term of contract); R. v. Patterson, [1982] C.T.C. 371 (FCTD) (Expenses deducti- 
ble where travelling ordinarily required). 


Regulations: —102(2)(c)B, 
withholdings. 


107(2) — Deduction allowed in calculating source 


Interpretation Bulletins: IT-266: Taxation of members of provincial legislative 
assemblies (archived); IT-421R2: Benefits to individuals, corporations and sharehold- 
ers from loans or debt; IT-518R: Food, beverages and entertainment expenses; IT- 
522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 73-21R9: Claims for meals and lodging expenses of trans- 
port employees; 74-6R2: Power saw expenses. 


1.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Forms: 1777: Statement of employment expenses; T2200: Declaration of conditions 
of employment; TD1X: Statement of commission income and expenses for payroll tax 
deductions; T4044: Employment expenses [guide]. 


(h.1) motor vehicle travel expenses — where the taxpayer, 
in the year, 


(i) was ordinarily required to carry on the duties of the office 
or employment away from the employer’s place of business 
or in different places, and 


(ii) was required under the contract of employment to. pay 
motor vehicle expenses incurred in the performance of the 
duties of the office or employment, 


amounts expended by the taxpayer in the year in respect of mo- 
tor vehicle expenses incurred for travelling in the course of the 
office or employment, except where the taxpayer 


(iii) received an allowance for motor vehicle expenses that 
was, because of paragraph 6(1)(b), not included in computing 
the taxpayer’s income for the year, or 


(iv) claims a deduction for the year under paragraph (f); 


Related Provisions: 6(1)(j) — Reimbursement or award may be taxable; 6(8) — 
GST rebate included in income; 8(1)(j) —Motor vehicle and aircraft costs; 8110) — 
Certificate of employer; 18(1)(r) — Limitation on employer deductibility; 67.3 — Lim- 
itation re cost of leasing passenger,vehicle; 81(3.1) — No tax on allowance or reim- 
bursement for part-time employee’s travel expenses; Reg. 102(2)(d)(i) — Effect of de- 
duction on source withholdings. 


History: Para. 8(1)(h.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(3), appli- 
cable to 1988 et seq. 


Regulations: 102(2)(c)B, 


withholdings. 


107(2) — Deduction allowed in calculating source 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-522R: Vehicle, travel and sales expenses of employees. 


I.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles). 


Forms: TD1X: Statement of commission income and expenses for payroll tax deduc- 


tions; T777: Statement of employment expenses; T2200: Declaration of conditions of 


employment; T4044: Employment expenses [guide]. 
(i) dues and other expenses of performing duties — 
amounts paid by the taxpayer in the year as 
Proposed Amen iment — 8(1 \(i) opening \ w rds 


(i) dues and other expenses of performing ¢ : 
an amount paid by the taxpayer in ‘the year, or on. behalf of the 
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(i) annual professional membership dues the payment of 
which was necessary to maintain a professional status recog- 
nized by statute, 


(ii) office rent, or salary to an assistant or substitute, the pay- 
ment of which by the officer or employee was a ae by 
the contract of employment, 


(iii) the cost of supplies that were consumed directly in the 

performance of the duties of the office or employment and 
that the officer or employee was required by the’ contract of 
employment to supply and pay for, 


~ (iv) annual dues to maintain membership in a trade union as 
defined 


(A) by section 3 of the Canada Labour Code, or 


(B) in any provincial statute, providing for the investiga- 
tion, conciliation or settlement of industrial disputes, 


or to maintain membership in an association of public ser- 
vants the primary object of which is to promote the improve- 
ment of the members’ conditions of employment or work, 


(v) annual dues that were, pursuant to the provisions of a col- 
lective agreement, retained by the taxpayer’s employer from 
the taxpayer’s remuneration and paid to a trade union or as- 
sociation designated in subparagraph (iv) of which the tax- 
payer was not a member, 


(vi) dues to a parity or advisory committee or similar body, 
the payment of which was required under the laws of a prov- 
ince in respect of the employment for the year, and 


(vii) dues to'a professions board, the payment of which was 
required under the laws of a province, 


to the extent that the taxpayer has not been reimbursed, and is 
not entitled to be reimbursed in respect thereof; 


Related Provisions: 6(1)(j) — Reimbursement or award may be taxable; 6(8) — 
GST rebate included in income; 8(1)(1.1), (1.2) —Employer’s portion of UI/EI and 
QPIP premiums and CPP contributions deductible; 8(1)(r) — Deduction for tools of 
apprentice auto mechanic; 8(1)(8)— Deduction for tradesperson’s tool expenses; 
8(5) — Certain dues not deductible; 8(10) — Employer’s certificate required; 8(11)'— 
GST rebate deemed not to be reimbursement; 8(13)— Limitation on home office ex- 
penses; Reg. 102(2)(d)(i) — Effect of deduction on source withholdings. 


History: Subpara. 8(1)(i)(vii) added by 1998, c. 19, subsec. 69(1), applicable to 1996 
et seq. 


Selected Cases [para. 8(1)(i)]: Longtin v. R., [2006] 5 C.T.C. 2323 (TCC) (Salary 
paid to wife deductible where employer would not pay for costs of assistant); Crowe v. 
R., [2003] 3 C.T.C. 271 (FCA) (Judiciary not included in “public servants”); 
Montgomery v. MNR, [1999] 2 C.T.C. 196 (FCA); rev’g [1998] 1 C.T.C. 58 (FCTD); 
rev’g [1996] 1 C.T.C. 2796 (TCC) (“Recognized by statute” did not mean profession 
had to be fully regulated); Petrin v. Canada, [1991] 1 C.T.C. 94 (FCTD) (No deduction 
for dues to association not recognized by statute); Thompson v. MNR, [1989] 2 C.T.C. 
226 (FCTD) (Expenses for home office required under contract not deductible as “of- 
fice rent” where no rent paid); Lucas v. R., [1987] 2 C.T.C. 23 (FCTD) (Special int 
crease in association dues due to strike deductible as “annual” dues). 


Regulations: 100(3)(b) (deduction of dues by employer reduces source withholding); 
102(2)(c)B, 107(2) — Deduction allowed in calculating source withholdings. 


Interpretation Bulletins: IT-103R: Dues paid to a union or to a parity or advisory 
committee; IT-158R2: Employees’ professional membership dues; IT-352R2: Employ- 
ees’ expenses, including work space in home expenses. 


Information Circulars; 74- 6R2: Power saw expenses. 


Charities Policies: CPC-008: Gift Payment to a registered charity. instead rast 
paying union dues. 


Subdivision a — Office or Employment 


Forms: T1 General — Line 212; T777: Statement of employment expenses;, T2200: 
Declaration of conditions of employment; TD1X: Statement of commission income 
and expenses for payroll tax deductions; T4044: Employment expenses [guide]. 


Gj) motor vehicle and aircraft costs — where a deduction 
~ may be made under paragraph (f), (h) or (h.1) in computing the 
taxpayer’s income from an office or employment for a taxation 
year, 
(i) any interest paid by the taxpayer in the year on borrowed 
money used for the purpose of acquiring, or on an amount 
payable for the acquisition of, property that is 
(A) a motor vehicle that is used, or 
(B) an aircraft that is required for use 


in the performance of the duties of the taxpayer’s office or 
employment, and 


(ii) such part, if any, of the capital cost to. the ater of 
(A) a motor vehicle that.is used, or 
(B) an aircraft that is required for use 


in the performance of the duties of the office or aM dl 

as is allowed by regulation; 
Related Provisions: 6(8) — GST rebate included in income or reduces capital cost 
of vehicle or aircraft; 8(1)(f) — Salesman’s ‘expenses; 8(1)(q) — Artists’ employment 
expenses; 8(9) — Limitation — aircraft expenses; 13(7) — Capital cost allowance — 
rules applicable; 13(7.1) — Deemed capital cost of certain property; 13(11) — Deduc- 
tions under 8(1)G)Gi) deemed claimed as CCA; 67.2 — Interest on money borrowed 
for passenger vehicle; 67.3 — Limitation re cost of leasing passenger vehicle; 
80(9)(c) — Reduction of capital cost on debt forgiveness ignored for purposes of para. 
8(1)G); 80.4—Loans; Reg. 102(2)(d)(i) — Effect of deduction on source 
withholdings. 


History: All that portion of para. 8(1)G) aaeoane cl. (xB) substituted by 1994, c. 7, 
Sch. II (1991, .c. 49), subsec. 5(4), applicable to 1988 et seg. That portion formerly 
read: 


(j) automobile and aircraft costs — where a deduction may be,made under 
paragraph (f) or (h) in computing the taxpayer’s income from an office or em- 
ployment ‘for a taxation year, 


(i) any interest paid by the taxpayer in the year on borrowed money used for 
the: purpose of acquiring 


(A) an automobile that is used; or 


Cr 8(1)(j)Gi)(A) amended to substitute “a motor vehicle” for “an automobile” by 1994, 
c. 7, Sch. If (1991, c. 49), subsec. 5(5), applicable to 1988 et seq. 

Selected Cases [para. 8(1)(j)]: Maguire v. Canada, [1995] 2 C.T.C. 2048 (TCC) 
(Motor-driven boat is not a motor vehicle). 

Regulations: 102(2)(c)B, 107(2) — Deduction allowed in calculating source with- 
holdings; 1100(1)(a)(x), (x.1) (CCA rate is 30% on declining balance). 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share~ 
holders from loans or debt; IT-478R2: CCA — recapture and terminal loss; IT-504R2: 
Visual artists and writers; IT-522R: Vehicle, travel and sales expenses: of employees; 
IT-525R: Performing artists. 


I1.T. Technical News: 12 (1998 deduction limits and hesent rates. for automobiles). 


Forms: T1777: Statement of employment expenses; TD1X; Statement, of commission 
income and expenses for payroll tax deductions; T4044: Employment expenses [guide]. 


(k), (1) [Repealed under former Act] 


(1.1). C.P.P. contributions and U.I.A. [E.I.] premiums — 
any amount payable by the taxpayer in the year » 


(i) as an.employer’s premium under the Employment Insur- 
ance Act, or 


(ii) as an employer’s contribution under the Canada Pension 


Plan or under a provincial pension plan as defined in section 
3 of the Canada Pension Plan, 


in respect of salary, wages or other remuneration, Gelding gra- 

tuities, paid to an individual employed by the taxpayer as an as- 

sistant or substitute to perform the duties of the taxpayer’s office 

or employment if an amount is deductible by the taxpayer for 

the year under subparagraph (i)(ii) in respect of that individual; 
Related Provisions: 8(1)(i) — Deduction for expenses of an.employee’s assistant or 
substitute; 8(1)(1.2) — Parallel rule for QPIP premiums; 60(e) — Deduction for '/2 of 
self-employed person’s CPP contributions; 118.7 — Credit for taxpayer’s own CPP 
contributions and EI premiums. 


History: Subpara. 8(1)(1.1)@) amended by 1996, c. 23, s. 171, to’substitute “Employ- 
ment Insurance Act? for “Unemployment Insurance Act’, in force Juné 30, 1996. 
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Interpretation Bulletins: IT- 352R2: Employee's expenses, er work ees in 
home expenses. 


of self-employed person's QPIP premiun : 
(m) employee’s registered pension plan contribu- 
tions — the amount in respect of contributions to registered 
pension plans that, by reason of subsection 147.2(4), is deducti- 
ble in computing the taxpayer’s income for the year; 

Related Provisions: See under 147.2(4). 

Interpretation » Bulletins: 

contributions. 

Information Circulars: 72-13R8: Employee’ s pension: plans. 

Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes). 

Advance Tax Rulings: ATR-2: Contribution to pension plan for past-service. 
(m.1)- [Repealed under former Act] 


(m.2) employee RCA contributions — an amount contrib- 
uted by the taxpayer in the year to a pension plan in respect of 
services rendered by the taxpayer where the plan is a prescribed 
plan established by an enactment of Canada or a province or 
where 


(i) the plan is a retirement compensation arrangement, 


(ii) the amount was paid to a ‘custodian (within the meaning 

assigned by the definition “retirement compensation arrange- 

ment” in subsection 248(1)) of the arrangement who is resi- 

dent in Canada, and 

(iii) either 

_ (A) the taxpayer was required, by the terms. of the tax- 

payer’s office or employment, to, contribute the amount, 
and the total of the amounts contributed to the plan in the 
year by the taxpayer does not exceed the total of the 
amounts contributed to the plan in the year by any other 
person in respect of the taxpayer, or 


(B) the plan is a pension plan the registration of which 
under this Act was revoked (other than a plan the registra- 
tion of which was revoked as of the effective date of its 
registration), and the. amount was contributed in accor- 
dance with the terms of the plan as last registered; 


(C) [Repealed] 


Related Provisions: 18(11)(e¢)— No deduction for interest on money borrowed to 
make deductible contribution; 60(t)(ii) — Amount included under para. 56(1)(x) or (z) 
or subsec. 70(2); 60(u)(i1) — Deduction where amount included under para. 56(1)(y); 
146(1)“earned income”(a)(i), 146(1)“earned income”(c)(i) — Earned income for RRSP 
counted before deduction for 8(1)(m:2); 207.6(6)— Rules re prescribed plan or 
arrangement. 


IT-167R6: Registered pension plans——~employee’s 


S. 8(1)(m.2) 


History: The opening words of para. 8(1)(m.2) substituted by 1994, c. 21, subsec. 
4(1), applicable to 1992 et seg. The opening words of that para. formerly read: 


(m.2) employee RCA contributions — an amount contributed by the taxpayer 
in the year to a pension plan in respect of services rendered by the taxpayer 
where 


Cl. 8(1)(m.2)(iii)(C) repealed by 1994, c. 21, subsec. 4(2), applicable to 1992 et seq. 
That cl. formerly read: 


(C) the plan is a prescribed plan or arrangement; 


Cl. 8(1)(m.2)(ii1)(C) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 2, Bpohcaiie to 
1992 et seq. 


Regulations: 100(3)(b.1) (payroll deduction of employee contribution reduces source 
withholding); 6802, 6802.1(1) (prescribed plans). 


Forms: T4041: Retirement compensation arrangements [guide]. 


(n) salary reimbursement — an amount paid by or on behalf 
of the taxpayer in the year pursuant to an arrangement (other 
than an arrangement described in subparagraph (b)(ii) of the def- 
inition “top-up disability payment” in subsection 6(17)) under 
which the taxpayer is required to reimburse any amount paid to 
the taxpayer for a period throughout which the taxpayer did not 
perform the duties of the office or employment, to the extent that 


(i) the amount so paid to the taxpayer for the period was in- 
cluded in computing the taxpayer’s income from an office or 
employment, and 


(ii) the total of amounts so reimbursed does not exceed the 
total of amounts received by the taxpayer for the period 
throughout which the taxpayer did not perform the duties of 
the office or employment; 


Related Provisions: 8(1)(n.1) — Reimbursement of top-up disability payments. 


History: The opening words of para. 8(1)(n) amended by 1998, c. 19, subsec. 69(2), 
applicable to arrangements entered into after August 10, 1994. The opening words for- 
merly read: 


(n) an amount paid by or on behalf of the taxpayer in the year pursuant to an 
arrangement under which the taxpayer is required to reimburse any amount paid 
to the taxpayer for a period throughout which the taxpayer did not perform the 
duties of the office or employment, to the extent that 


(n.1) reimbursement of disability payments — where, 


(i) as a consequence of the receipt of a payment (in this para- 
graph referred to as the “deferred payment”) from an insurer, 
a payment (in this paragraph referred to as the “reimburse- 
ment payment”) is made by or on behalf of an individual to 
an employer or former employer of the individual pursuant to 
an arrangement described in subparagraph (b)(ii) of the defi- 
nition “top-up disability payment” in subsection 6(17), and 


(ii) the reimbursement payment is made 


(A) in the year, other than within the first 60 days of the 
year if the deferred payment was received in the immedi- 
ately preceding taxation year, or 


(B) within 60 days after the end of the year, if the de- 
ferred payment was received in the year, 


an amount equal to the lesser of 


(iii) the amount included under paragraph 6(1)(f) in respect 
of the deferred payment in computing the individual’s in- 
come for any taxation year, and 


(iv) the amount of the reimbursement payment; 


History: Para. 8(1)(n.1) added by 1998, c. 19, subsec. 69(3), applicable to reimburse- 
ment payments made after August 10, 1994. 


Remission Orders: Ginette Archambault Remission Order, P.C. 2010-273 (remis- 
sion due to circumstances beyond taxpayer’s control, provided she does not claim loss 
relating to repayment of wage loss replacement benefits); Kathryn Strigner Remission 
Order, P.C. 2011-488 (same); Pierre Dupuis Remission Order, P.C. 2011-489 (same). 


(0) forfeited amounts [salary deferral arrangement] — 
where at the end of the year the rights of any person to receive 
benefits under a salary deferral arrangement in respect of the 
taxpayer have been extinguished or no person has any further 
right to receive any amount under the arrangement, the amount, 
if any, by which the total of all deferred amounts under the ar- 
rangement included in computing the taxpayer’s income for the 
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year and preceding taxation years as benefits under paragraph 
6(1)(a) exceeds the total of 


(i) all such deferred amounts received by any person in that 
year or preceding taxation years out of or under the 
arrangement, 


(ii) all such deferred amounts receivable by any person in 
subsequent taxation years out of or under the arrangement, 
and 


(iii) all amounts deducted under this paragraph in computing 
the taxpayer’s income for preceding taxation years in respect 
of deferred amounts under the arrangement; 


Related Provisions: 12(1)(n.2) — Inclusions — forfeited salary deferral amounts. 


(0.1) idem [employees profit sharing plan] — an amount 
that is deductible in computing the taxpayer’s income for the 
year because of subsection 144(9); 


Related Provisions: 6(1)(d) — Income inclusion from allocations under employees 
profit sharing plan. 


History: Para. 8(1)(0.1) added by 1994, c, 21, subsec. 4(3), applicable to 1992 er seq. 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


(p) musical instrument costs — where the taxpayer was 
employed in the year as a musician and as a term of the employ- 
ment was required to provide a musical instrument for a period 
in the year, an amount (not exceeding the taxpayer’s income for 
the year from the employment, computed without reference to 
this paragraph) equal to the total of 


(i) amounts expended by the taxpayer before the end of the 
year for the maintenance, rental and insurance of the instru- 
ment for that period, except to the extent that the amounts are 
otherwise deducted in computing the taxpayer’s income for 
any taxation year, and 


(ii) such part, if any, of the capital cost to the taxpayer of the 

instrument as is allowed by regulation; 
Related Provisions: 6(1)(j) — Reimbursement or award may be taxable; 6(8) — 
GST rebate included in income or reduces capital cost of instrument; 8(1)(q) — Artists’ 
employment expenses deduction; 13(7), (7.1) — Capital cost allowance — rules appli- 
cable; 13(11) — Deduction under 8(1)(p)(ii) deemed claimed as CCA; 80(9)(c) — Re- 
duction of capital cost on debt forgiveness ignored for purposes of 8(1)(p). 
Selected Cases [para. 8(1)(p)]: Belkin v. R., [2006] 1 C.T.C. 2399 (TCC) (Com- 
puter was musical instrument). 


Regulations: 1100(1)(a)(viii); Sch. II:Cl. 84) (CCA rate is 20%). 


Interpretation Bulletins: IT-257R: Canada Council grants; IT-478R2: CCA — re- 
capture and terminal loss; IT-525R: Performing artists. 


(q) artists’ employment expenses — where the taxpayer’s 
income for the year from the office or employment includes in- 
come from an artistic activity 


(i) that was the creation by the taxpayer of, but did not in- 
clude the reproduction of, paintings, prints, etchings, draw- 
ings, sculptures or similar works of art, 


(ii) that was the composition by the taxpayer of a dramatic, 
musical or literary work, 


(iii) that was the performance by the taxpayer of a dramatic 
or musical work as an actor, dancer, singer or musician, or 


(iv) in respect of which the taxpayer was a member of a pro- 
fessional artists’ association that is certified by the Minister 
of Communications, 


amounts paid by the taxpayer before the end of the year in re- 
spect of expenses incurred for the purpose of earning the income 
from those activities to the extent that they were not deductible 
in computing the taxpayer’s income for a preceding taxation 
year, but not exceeding a single amount in respect of all such 
offices and employments of the taxpayer equal to the amount, if 
any, by which 


(v) the lesser of $1,000 and 20% of the total of all amounts 
each of which is the taxpayer’s income from an office or em- 
ployment for the year, before deducting any amount under 


Subdivision a — Office or Employment 


this section, that was income from an artistic activity de- 
scribed in any of subparagraphs (i) to (iv), 


exceeds 


(vi) the total of all amounts deducted by the taxpayer for the 
year under paragraph (J) or (p) in respect of costs or expenses 
incurred for the purpose of earning the income from.such.an 
activity for the year; 

Related Provisions: 6(1)(j) — Reimbursement or award may be taxable. 


History: Para. 8(1)(q) ‘added by 1994, c.7, Sch. II (1991, c. 49), subsec. 5(6), applica- 
ble with respect to amounts paid after 1990. 


1995, c. 11: S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Interpretation Bulletins: IT-257R: Canada Council grants; IT-504R2: Visual artists 
and writers; IT-525R: Performing artists. 


Forms: 1777: Statement of employment expenses; T4044: Employment ‘expenses 
[guide]. 
(r) apprentice mechanics’ tool costs — if the taxpayer 
was an eligible apprentice mechanic at any time after 2001 and 
before the end of the taxation year, the amount. claimed by the 
taxpayer for the taxation year under this paragraph not exceed- 
ing the lesser of 


(i) the taxpayer’s income for the taxation. year. computed 
without reference to this paragraph, and 


(ii) the amount determined by the formula 


(A-B)+C 
where 


A. is the total of all:amounts each of which is the cost to the 
taxpayer of an eligible tool acquired in the taxation year 
by the taxpayer or, if the taxpayer first becomes employed 
as an eligible apprentice mechanic in the taxation year, 
the cost to the taxpayer of an eligible tool acquired by the 
taxpayer in the last three months of the preceding taxation 
year, . 


is the lesser of 


(A) the value of A for the taxation year in respect of 
the taxpayer, and 


(B) the greater of 


(1) the amount that is the total of $500 and the 
amount determined for the taxation year for B in 
subsection 118(10), and 


(ID 5% of the total of 


1, the total of all amounts each of which is the 
taxpayer’s income from employment for the 
taxation year as an_ eligible apprentice 
“mechanic, computed without reference to this 
paragraph, and 


2. the amount, if any, by which the amount re- 
quired by paragraph 56(1)(n.1) to be included in 
computing the taxpayer’s income for the taxa- 
tion year exceeds the amount required by para- 
graph 60(p) to be deducted in computing that 
income, and 


Cis the amount by which the amount.determined under this 
subparagraph for the preceding taxation year in respect of 
the taxpayer exceeds the amount deducted under this par- 
agraph for that preceding taxation year by the taxpayer; 
and 


2Indexed by s. 117.1 after 2007 — ed. 
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Related Provisions: 6(1)(j)—Reimbursement or award may -be taxable; 6(8) — 
GST rebate included in income or reduces capital cost of tools; 8(1)(s) —— Deduction 
for tradesperson’s. tool expenses; 8(6) — Eligible apprentice mechanic and eligible 
tool; 8(7) — Deemed cost of tool after deduction claimed; 53(2)(m) — Deduction does 
not-reduce adjusted cost base of tools; 56(1)(k) — Income inclusion on sale of tools; 
85(5.1), 97(5) — Rollover of tools to corporation or partnership. 


History: Cl. (B) of the description of B in subpara. 8(1)(r)(ii) amended by 2007, c. 2, 
subsec. 2(1), applicable to 2007 et seg. except that, for the 2006 taxation year, subcl. 
(B)(D) is to be read as follows: 


(I) the amount that is the total of $1,000 and the amount, if any, deducted by the 
taxpayer for the taxation year under paragraph '(1)(s), and 


Cl. (B) formerly read: 


B is the lesser of 


(A) the value of A for the taxation year in respect of the taxpayer, and 


(B) the greater of $1,000 and 5% of the total of all amounts, each of 
which is the taxpayer’s income from-employment for the taxation year 
as an eligible apprentice mechanic, computed without reference to this 
paragraph, and 
Para. 8(1)(r) added by 2002, c. 9, subsec. 21(1), applicable to eligible tools acquired 
after 2001. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


Forms: 1777: Statement of employment expenses; T4044:. Employment expenses 
[guide]. 
(s) deduction — tradesperson’s tools — if the taxpayer is 
employed as a tradesperson atiany time in the taxation year, the 
lesser of $500 and the amount determined by the formula 


A - $1,000° 
where 
A. is the lesser of 


(i) the total of ‘all amounts ‘each of which is the cost of an 
eligible tool acquired by the taxpayer in the year, and 


(ii) the total of 


(A) the amount that would, if this subsection were 
read without reference to this paragraph, be the tax- 
payer’s income for the taxation year from employment 
as a tradesperson in the taxation year, and 


(B) the amount, if any, by which the amount required 
by paragraph 56(1)(n.1) to be included in computing 
the taxpayer’s income for the taxation year exceeds 
the amount required by paragraph 60(p) to be de- 
ducted in computing that income. 
Related Provisions: 6(1)(j)— Reimbursement or award, may be taxable; 6(8) — 
GST rebate included in income or reduces capital cost of tools; 8(1)(r) — Deduction 
for apprentice mechanics’ tools; 8(6.1) — Meaning of “eligible tool”; 8(7) — Deemed 
cost of tool after deduction claimed; 56(1)(k) — Income inclusion on sale of tools; 
85(5.1), 97(5) — Rollover of tools to corporation or partnership; 117.1(1) — Indexing 
of $1,000 to inflation after 2007; 257 — Formula cannot calculate to less than zero. 
History: Para. 8(1)(s) added by 2007, c. 2, subsec. 2(2), applicable to 2006 ef seq. 
Forms: 1777: Statement of employment expenses; T4044: Employment expenses 
[guide]. 


Selected Cases [subsec. 8(1)]: Furman v. R., [2003] 4 C.T.C. 2228 (TCC) (Law- 
yers are not in “sales,” but rendering of legal services); Ontario Public Service 
Employees Union v. Nat’! Citizens’ Coalition, [1990] 2 C.T.C. 163 (Ont CA) (Different 
taxation of business and employment incomes does not violate Charter). 


(1.1), [Not included in R.S.C. 1985] 


(2) General limitation — Except as permitted by this section, no 
deductions shall be»made in computing a taxpayer’s income for a 
taxation year from an office or employment. 

Selected Cases [subsec. 8(2)]: Horbay v. R., [2003] 2 C.T.C. 2248 (TCC) (Mort- 
gage interest not equivalent to rent). 


Interpretation Bulletins: IT-352R2: Employee’s expenses, including work space in 
home expenses; IT-377R: Director’s, executor’s or juror’s fees (archived); IT-478R2: 
CCA — recapture and terminal loss. 


(3) [Repealed under former Act] 
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(4) Meals — An amount expended in respect of a meal consumed 
by a taxpayer who is an officer or employee shall not be included in 
computing the amount of a deduction under paragraph (1)(f) or (h) 
unless the meal was consumed during a period while the taxpayer 
was required by the taxpayer’s duties to be away, for a period of not 
less than twelve hours, from the municipality where the employer’s 
establishment to which the taxpayer ordinarily reported for work 
was located and away from the metropolitan area, if there is one, 
where it was located. 


Related Provisions: 67.1 — 50% limitation on expenses for meals. 


Selected Cases [subsec. 8(4)]: Verrier v. R., [1990] 1 C.T.C. 313 (FCA); leave to 
appeal to SCC refused (1990), 120 N.R. 80 (note) (Gas and other expenses deductible 
where automobile salesperson required, by implied term of contract, to perform duties 
away from employer’s location); Healy v. R., [1979] C.T.C. 44 (FCA) (Expenses while 
at place where required to work one-third of year deductible). 


Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 73-21R9: Claims for meals and lodging expenses of trans- 
port employees. 


Forms: T1777: Statement of employment expenses; TD1X: Statement of commission 
income and expenses for payroll tax deductions; T4044: Employment expenses [guide]. 


(5) Dues not deductible — Notwithstanding subparagraphs 
(1)@)(), (iv), (vi) and (vii), dues are not deductible under those sub- 
paragraphs in computing a taxpayer’s income from an office or em- 
ployment to the extent that they are, in effect, levied 


(a) for or under a superannuation fund or plan; 


(b) for or under a fund or plan for annuities, insurance (other 
than professional or malpractice liability insurance that is neces- 
sary to maintain a professional status recognized by statute) or 
similar benefits; or 


(c) for any other purpose not directly related to the ordinary op- 
erating expenses of the committee or similar body, association, 
board or trade union, as the case may be. 


Related Provisions: 8(1)(i)(i), (iv) — Professional and union dues deductible. 


History: The opening words of subsec, 8(5) and para. (c) amended by 1998, c. 19, 
subsec. 69(4), applicable to 1996 et seg. The opening words and para. formerly read: 


(5) Notwithstanding subparagraphs (1)(i)(i), (iv) and (vi), dues are not deductible 
under those subparagraphs in computing a taxpayer’s income from an office or 
employment to the extent that they are, in effect, levied 


(c) for any other purpose not directly related to the ordinary operating ex- 
penses of the committee or similar body, association or trade union to which 
they were paid. 


Interpretation Bulletins: IT-103R: Dues paid to a union or to a parity or advisory 
committee; IT-158R2: Employees’ professional membership dues. 


(6) Apprentice mechanics — For the purpose of paragraph 
(1)(), 


(a) a taxpayer is an eligible apprentice mechanic in a taxation 
year if, at any time in the taxation year, the taxpayer 


(i) is registered in a program established in accordance with 
the laws of Canada or of a province that leads to designation 
under those laws as a mechanic licensed to repair self-pro- 
pelled motorized vehicles, and 


(ii) is employed as an apprentice mechanic; 
(b) an eligible tool is a tool (including ancillary equipment) that 


(i) is acquired by a taxpayer for use in connection with the 
taxpayer’s employment as an eligible apprentice mechanic, 


(ii) has not been used for any purpose before it is acquired by 
the taxpayer, 


(iii) is certified in prescribed form by the taxpayer’s em- 
ployer to be required to be provided by the taxpayer as a con- 
dition of, and for use in, the taxpayer’s employment as an 
eligible apprentice mechanic, and 


(iv) is, unless the device or equipment can be used only for 
the purpose of measuring, locating or calculating, not an 
electronic communication device or electronic data process- 
ing equipment; and 


32 


Income Tax Act, Part I, Division B 


(c) a taxpayer who, for.a taxation year, is not an eligible appren- 
tice mechanic and has an excess amount determined under the 
description of C in subparagraph (1)(r)(ii) is, for the taxation 
year, entitled to claim a deduction under that paragraph as if that 
excess amount were wholly applicable to an employment of the 
taxpayer. 

Related Provisions: 8(6.1) — Meaning of eligible tool for tradesperson’s deduction; 

8(7) — Cost of eligible tool; 85(5.1), 97(5) — Rollover of tools to corporation or 

partnership. 


History: Subpara. 8(6)(a)(i) amended to substitute “laws of Canada or of a province” 
for “laws of a province”, subpara. 8(6)(b)(iv) added, by 2007, c. 2, subsecs. 2(3), (4), 
applicable to property acquired after May 1, 2006. 


Subsec. 8(6) added by 2002, c. 9, subsec. 21(2), applicable to eligible tools acquired 
after 2001. 


(6.1) Eligible tool of tradesperson — For the purposes of para- 
graph (1)(s), an eligible tool of a taxpayer is a tool (including ancil- 
lary equipment) that 
(a) is acquired by the taxpayer on or after May 2, 2006 for use in 
connection with the taxpayer’s employment as a tradesperson; 


(b) has not been used for any purpose before it is acquired by the 
taxpayer; 

(c) is certified in prescribed form by the taxpayer’s employer to 
be required to be provided by the taxpayer as a:condition of, and 
for use in, the taxpayer’s employment as a tradesperson; and 


(d) is, unless the device or equipment can be used only for the 
purpose of measuring, locating or calculating, not an electronic 
communication device or electronic data processing equipment. 


Related Provisions: 8(6)(b) — Meaning of eligible tool for apprentice mechanic’s 
deduction. 


History: Subsec. 8(6.1) added by 2007, c. 2, subsec. 2(5), applicable to 2006 et seg. 


(7) Cost of tool — Except for the purposes of the description of A 
in subparagraph (1)(r)(ii) and the description of A in paragraph 
(1)(s), the cost to a taxpayer of an eligible tool the cost of which 
was included in determining the value of one or both of those de- 
scriptions in respect of the taxpayer for a taxation year is the 
amount determined by the formula 


K —(K x L/M) 
where 


K is the cost to the taxpayer of the tool determined without refer- 
ence to this subsection; 


ly is 

(a) if the tool is a tool to which only paragraph (1)(r) applies 
in the taxation year, the amount that would be determined 
under subparagraph (1)(r)(ii) in respect of the taxpayer for 
the taxation year if the value of C in that subparagraph were 
nil, 

(b) if the tool is a tool to which only paragraph (1)(s) applies 
in the taxation year, the amount determined under that para- 
graph to be deductible by the taxpayer in the taxation year, or 


(c) if the tool is a tool to which both paragraphs (1)(r) and (s) 
apply in the taxation year, the amount that is the total of 


(i) the amount that would be determined under subpara- 
graph (1)(r)(ii) in respect of the taxpayer for the taxation 
year if the value of C in that subparagraph were nil, and 


(ii) the amount determined under paragraph (1)(s) to be 
deductible by the taxpayer in the taxation year; and 


M is the amount that is 


(a) if the tool is a tool to which only paragraph (1)(r) applies 
in the taxation year, the value of A determined under subpar- 
agraph (1)(r)(ii) in respect of the taxpayer for the taxation 
year, 

(b) if the tool is a tool to which only paragraph (1)(s) applies 
in the taxation year, the amount determined under subpara- 
graph (i) of the description of A in paragraph (1)(s) in respect 
of the taxpayer for the taxation year, and 
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(c) if the tool is a tool to which both paragraphs (1)(r) and (s) 
apply in the taxation year, the amount that is the greater of 
the value of A determined under subparagraph (1)(r)(ii) in 
respect of the taxpayer for the taxation year and the amount 
determined under subparagraph (i) of the description of A in 
paragraph (1)(s) in respect of the taxpayer for the taxation 
year. 
Related Provisions: 8(6)(b) — Meaning of eligible tool for apprentice mechanic’s 
deduction; 8(6.1) — Meaning of eligible tool for tradesperson’s deduction; 85(5.1), 


97(5) — Rollover of tools to corporation or partnership; 257 — Formula cannot calcu- 
late to less than zero. 


History: Subsec. 8(7) amended by. 2007, c, 2, subsec. 2(5), applicable to 2006 et seq. 
It formerly read: ‘ 
(7) Cost of tools ‘of an apprentice mechanic — Except for the purpose of the 
description of A in subparagraph (1)(r)(ii), the cost to a taxpayer of an eligible 
tool the cost of which was included in determining the value of that description 
in respect of the eee for a taxation year is the amount determined by the 
formula 


LE, 
K-(Kx—) 
M 


where 


K__is the cost to the taxpayer of the tool determined without reference to this 


subsection; 


Lis the amount that would be determined under subparagraph (1)(r)(ii) in re- 


spect of the taxpayer for the taxation year if the value of C in that subpara- 


graph were nil; and 
M is the value of A determined under subparagraph (1)(r)(ii) in respect of the 


taxpayer for the taxation year. 


Subsec. 8(7) added: by 2002, c. 9, subsec. 21(2), applicable to,eligible tools acquired 
after)2001. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(8) [Repealed under former Act] 


(9) Presumption — Notwithstanding any other provision of this 
Act, the total of all amounts that would otherwise be deductible by 
a taxpayer pursuant to paragraph (1)(f), (h) or Gj) for travelling i in 
the course of the taxpayer’s employment in an aircraft that is owned 
or rented by the taxpayer, may not exceed an amount that is reason- 
able in the circumstances having regard to the relative cost and 
availability of other modes of transportation. 


Related Provisions: 67 — General requirement that expenses be reasonable, 
Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses of employees. 


(10) Certificate of employer — An amount otherwise deductible 
for a taxation year under paragraph (1)(c), (f), (h) or (h.1) or sub- 
paragraph (1)(i)(ii) or (iii) by a taxpayer shall not be deducted un- 
less a prescribed form, signed by the taxpayer’s employer certifying 
that the conditions set out in the applicable provision were met in 
the year in respect of the taxpayer, is filed with the rea ePANEr S$ re- 
turn of income for the year. 


Related Provisions: 8(6)(b)(iii) —Employer’s certificate required for apprentice 
mechanic’s tools deduction; 67 — General requirement that expenses be reasonable; 
81(4)(b) — Certification re exemption for volunteer emergency worker. 


History: Subsec. 8(10) amended by 2001, :c. 17, subsec. 3(3), applicable to 1998 et 
seq.; except, that in its application,to the 1998 to 2000. taxation years, the reference to 
“paragraph (1)(c), (f)” shall be read as a reference to “paragraph (1)(f)”. The subsec. 
formerly read: 


(10) An amount otherwise deductible for a taxation year: under paragraph (1)(a), 
(f), (h) or (h.1) or subparagraph (1)()(ii) or (iii) by ‘a taxpayer shall not be de- 
ducted unless a prescribed form signed by the taxpayer’s employer certifying 
that the conditions set out in that paragraph or subparagraph, as the case may be, 
were met in the year in respect of the taxpayer is filed with the taxpayer’s return 
of income for the year. 


Subsec. 8(10) amended by 1999, c. 22, subsec. 4(2), applicable to 1998 et seg. The 
subsec. formerly read: 


(10) An amount otherwise deductible for a’ taxation year under paragraph (1)(f), 
(h) or (h.1) or subparagraph (1)(i)(ii) or (iii) by a taxpayer shall not be deducted 
unless a prescribed form signed by the taxpayer’s employer certifying that the 
conditions set out in that provision were met in the year in respect of the tax- 
payer is filed with the taxpayer’s return of income for the year under this Part. 
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Subsec. 8(10) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 5(7), applicable to 
1988 et seg. Subsec. 8(10) formerly read: 


(10). Certificate — An amount otherwise deductible for a taxation year under 
paragraph (1)(f) or (h) or subparagraph (1)(i)(ii) or (iii) by a taxpayer shall not be 
deducted unless the taxpayer files with the taxpayer’s return of income for the 
year a prescribed form signed by the taxpayer’s employer certifying that the con- 
_ ditions set out in that provision were met in the year in respect of the taxpayer. 


Selected Cases [subsec. 8(10)]: Baptist v. R., [2000] 2 C.T.C. 2829 (TCC) 
(Expenses not deductible where off-duty police officer performed extra services). 


Interpretation Bulletins: IT-141R: Clergy residence deduction; IT-352R2: Employ- 
ees’ expenses, including work space in home expenses; IT-522R: Vehicle, travel and 
sales expenses of employees. 


Information Circulars: 73-21R9: Claims for meals and lodging expenses of trans- 
port employees; 74-6R2: Power saw expenses. 


Forms: T1223: Clergy residence deduction; T2200: Declaration of conditions of em- 
ployment; T4044: Employment expenses [guide]. 


(11) Goods and services tax — For the purposes of this section 
and section’ 6, the amount of any rebate paid or payable to a tax- 
payer under the Excise Tax Act in respect of the goods and services 
tax shall be deemed not to be an amount that is reimbursed to the 
taxpayer or to which the taxpayer is entitled. 


Related Provisions: 6(8) — GST rebate included in income. 


(12) Forfeiture of securities by employee — If, in a taxation 
year, 


(a) an employee is deemed by subsection 7(2) to have: disposed 
of a security (as defined in subsection 7(7)) held by-a trust, 


(b) the trust disposed of the security to the person that issued the 
security, 


(c) the disposition occurred as a result of the employee not meet- 
ing the conditions necessary for title to the security to vest in the 
employee, and 


(d) the amount paid by the person to acquire the security from 
the trust or to redeem or cancel the security did not exceed the 
amount paid to the person for the security, 


the following rules apply: 


(e) there may be deducted in computing the employee’s income 
for the year from, employment the amount, if any, by which 


(i) the amount of the benefit deemed by subsection 7(1) to 
have been received by the employee in the year or a preced- 
ing taxation year in respect of the security 


exceeds 


(ii) any amount deducted under paragraph 110(1)(d) or (d.1) 
in computing the employee’s taxable income for the year ora 
preceding taxation year in respect of that benefit, and 


(f) notwithstanding any other provision of this Act, the em- 
ployee’s gain or loss from the disposition of the security is 
deemed to be nil and section 84 does not apply to deem a divi- 
dend to have been received in respect of the disposition. 


History: Subsec. 8(12) amended by 1999, c. 22, subsec. 4(3), applicable to 1998 et 
seq. The subsec. formerly read: 


(12) Return of employee shares by, trustee — Where, in a taxation year, 


(a) an employee is deemed by subsection 7(2) to have disposed of a share 
held by a trust, 


(b) the trust disposed. of the share to the corporation that issued the share, 


(c) the disposition occurred as a result of the employee not meeting the con- 
' ditions necessary for title to the share to vest in the employee, and 


(d) the amount paid by the corporation to acquire the share from the trust or 
to redeem or cancel the share did not exceed the amount paid to the corpora- 
tion for the share, 


the following rules apply: 


(e) there may be deducted in computing the employee’s income for the year 
from employment the amount, if any, by which 


(i) the amount of the benefit deemed by subsection 7(1) to have been 
received by the employee in the year or a preceding taxation year in 
respect of the share 
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exceeds 


(ii) any amount deducted under paragraph 110(1)(d) or (d.1) in comput- 
ing the employee’s taxable income for the year or a preceding taxation 
year in respect of that benefit, and 


(f) notwithstanding any other provision of this Act, any gain or loss of the 
employee otherwise determined from the disposition of the share shall be 
deemed to be nil and section 84 does not apply to deem a dividend to have 
been received in respect of the disposition. 


Subsec. 8(12) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(8), applicable to 
1988 et seq. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(13) Work space in home — Notwithstanding paragraphs (1)(f) 
and (i), 


(a) no amount is deductible in computing an individual’s income 
for a taxation year from an office or employment in respect of 
any part (in this subsection referred to as the “work space’) of a 
self-contained domestic establishment in which the individual 
resides, except to the extent that the work space is either 


(i) the place where the individual principally performs the 
duties of the office or employment, or 


(ii) used exclusively during the period in respect of which the 
amount relates for the purpose of earning income from the 
office or employment and used on a regular and continuous 
basis for meeting customers or other persons in the ordinary 
course of performing the duties of the office or employment; 


(b) where the conditions set out in subparagraph (a)(i) or (ii) are 
met, the amount in respect of the work space that is deductible 
in computing the individual’s income for the year from the of- 
fice or employment shall not exceed the individual’s income for 
the year from the office or employment, computed without refer- 
ence to any deduction in respect of the work space; and 


(c) any amount in respect of a work space that was, solely be- 
cause of paragraph (b), not deductible in computing the indivi- 
dual’s income for the immediately preceding taxation year from 
the office or employment shall be deemed to be an amount in 
respect of a work space that is otherwise deductible in comput- 
ing the individual’s income for the year from that office or em- 
ployment and that, subject to paragraph (b), may be deducted in 
computing the individual’s income for the year from the office 
or employment. 


Related Provisions: 18(12) — Parallel rule for self-employed individual. 


History: Subsec. 8(13) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 5(8), applica- 
ble to 1991 et seq. 


Interpretation Bulletins: IT-352R2: Employee’s expenses, including work space in 
home expenses. 


Forms: 1777: Statement of employment expenses; T4044: Employment expenses 
[guide]. 

Definitions [s. 8]: “additional voluntary contribution”, “amount”, “annuity”, “auto- 
mobile”, “borrowed money”, “business” — 248(1); “Canada” — 255, Interpretation 
Act 35(1); “capital cost” — 13(7)-(7.4), 128.1(1)(c), 128.1(4)(c); “common-law part- 
ner”, “common-law partnership” — 248(1); “Commonwealth” — Interpretation Act 
35(1); “connected” — 251(6); “custodian” — 248(1)“retirement compensation ar- 
rangement”; “deferred amount” — 248(1); “eligible apprentice mechanic” — 8(6)(a); 
“eligible tool” — 8(6)(b), 8(6.1); “employed”, “employee”, “employer”, “‘employ- 
ment’, “goods and services tax”, “individual”, “Minister” — 248(1); “month” — Jnter- 
pretation Act 35(1); “motor vehicle”, “office”, “person”, “prescribed”, “property” — 
248(1); “province” — Interpretation Act 35(1); “registered pension plan”, “regula- 
tion” — 248(1); “reimbursement payment” — 8(1)(n.1)(i); “resident” — 250; “retire- 
ment compensation arrangement”, “salary deferral arrangement”, “salary or wages” — 
248(1); “security” — 7(7); “self-contained domestic establishment”, “share” — 248(1); 
“taxable income” —2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 


Interpretation Bulletins [s. 8]: IT-168R3: Athletes and players employed by foot- 
ball, hockey and similar clubs. 
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-Subdivision b — Income or Loss from a 
Business or Property 


Basic Rules 


9. (1) Income — Subject to this Part, a taxpayer’s income for a 
taxation year from a business or property is the taxpayer’s profit 
from that business or property for the year. 


Related Provisions: 9(3) — Capital gains and losses not included; 18 — Limitations 
on various deductions; 18.1 — Limitation on deduction for matchable expenditure; 19, 
19.01, 19.1 — Limitations on deductions for advertising expenses; 23 — Sale of inven- 
tory after ceasing to carry on business; 80(13) — Income inclusion on forgiveness of 
debt; 95(1) — Extended definition of “income from property” for FAPI purposes; 
112(4)-(5.6) — Restrictions on losses on shares held as inventory; 115(1)(a)(ii) — 
Non-resident’s taxable income earned in Canada; 142.5(1) — Mark-to-market rules for 
securities held by financial institutions; 143.2(6) — Reduction in expenditure allowed 
for tax shelter investment; 143.3 — Stock options and shares issued, whether deducti- 
ble; 247 — Calculation of profit on transactions with non-residents; 248(24) — Equity 
and consolidation methods of accounting not to be used; 261(7) — Functional currency 
reporting; Canada-U.S. Tax Treaty:Art. VII — Business profits of U.S. resident; Can- 
ada-U.S. Tax Treaty:Art. XVI — Artistes and athletes. 


Selected Cases [subsec. 9(1)] 


Method of reporting income: Wabush Iron Co. y. R., [2009] 5 C.T.C. 2145 (TCC) 
(Complicated purchase price calculation meant all amounts received were income); 
Saskatchewan Wheat Pool vy. R., [2008] 3 C.T.C. 2329 (TCC) (Loss on disposition of 
property on income account; tax costs and accounting costs differed); Basell Canada 
Inc. v. R., [2008] 1 C.T.C. 2369 (TCC) (Cost of supply agreement deductible over 
period of agreement; not eligible capital expenditure); 2787878 Nova Scotia Ltd. v. R., 
(2007] 3 C.T.C. 2527 (TCC) (GAAP not determinative for computing income where 
fraud had occurred); Crown Forest Industries Ltd. v. R., [2006] 2 C.T.C. 2332 (TCC) 
(Income is income for tax purposes and not necessarily the same as GAAP); BP 
Canada Energy Resources Co. v. R., [2003] 1 C.T.C. 2497 (TCC) (Receipts following 
major restructuring of gas supply contracts held to be capital); International Colin 
Energy Corp. y. R., [2003] 1 C.T.C. 2406 (TCC) (Advisor’s fees deductible where pur- 
pose was to gain or produce income through merger); Suncor Energy Inc. v. R., [2003] 
1 C.T.C. 34 (FCA); aff’ g [2001] 4 C.T.C. 2144 (TCC) (Dealing with tailings in mining 
operation part of income-earning process); Canadian Pacific Ltd. vy. Ontario (Min. of 
Revenue), [2000] 2 C.T.C. 331 (Ont CA) (Capitalized value of future disability pay- 
ments deductible as current expense); Sauvé v. R., [2000] 2 C.T.C. 2483 (TCC) (Taxa- 
bility not affected by reciprocal deductibility by payor); Urbandale Realty Corp. vy. 
MNR, [2000] 2 C.T.C. 250 (FCTD); rev’ g [1997] 3 C.T.C. 6 (FCTD) (Matching princi- 
ple not applied); General Motors Acceptance Corp. of Canada, [2000] 2 C.T.C. 2061 
(TCC) (Expenses of program to support sales were deductible); Buck Consultants Ltd. 
v. Canada, [2000] 1 C.T.C. 93 (FCA); aff’g [1996] 3 C.T.C. 2016 (TCC) (Notional 
rent was neither paid nor payable); Minet Inc. v. R., [1998] 3 C.T.C. 352 (FCA); rev’g 
[1996] 3 C.T.C. 2108 (TCC) (Income not income where no legal entitlement or 
control); Huang & Danczkay Ltd. v. MNR, [1998] 3 C.T.C. 337 (FCTD) (Receivables 
brought into income only when income-earning process virtually complete); Ikea Ltd. 
v. R., [1998] 2 C.T.C. 61 (SCC) (Amount not income merely because it is not capital. 
Tax “symmetry” not a requirement, even in respect of same property); Toronto College 
Park Ltd. v. R., [1998] 2 C.T.C: 78 (SCC); rev’ g [1996] 3 C.T.C. 94 (FCA) (Matching 
principle not necessarily applicable. Only issue is accuracy of income picture); 
Canderel Ltd. y. R., [1998] 2 C.T.C. 35 (SCC); rev’g [1995] 2 C.T.C. 22 (FCA) (Tax 
accounting not necessarily the same as financial accounting for purposes of legal defi- 
nition of profit); Denthor Developments Ltd. v. Canada, [1997] 1 C.T.C. 2075 (TCC) 
(No proceeds of disposition of land until land is sold); Consoltex Inc. v. Canada, 
[1996] 1 C.T.C. 2752 (TCC) (Change of inventory valuation method and reversal fol- 
lowing utilization of losses distorted income by anticipating profits); 228262 Alberta 
Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price rectification was eligible capital ex- 
penditure, not current expense or cost of borrowing); Fleur de Lys Warehousing Ltd. v. 
Canada, [1992] 2 C.T.C. 2158 (TCC) (Municipal tax refund included in income for 
year in which refund ordered by tribunal, not year in which upheld by higher court); 
Johnson & Johnson Inc. vy. Canada, [1994] 1 C.T.C. 244 (FCA) (Refund of federal 
sales tax taxable as income); Maritime Telegraph and Telephone Co. v. Canada, [1992] 
1 C.T.C. 264 (FCA) (Taxpayer could not change from accrual method to billed method 
of reporting income for tax purposes); R. v. Zoel Chicoine Inc., [1987] 2 C.T.C. 240 
(FCA) (Sum received as an advance on final amount not determined and not payable 
until taxation year-end not included in calculating income); Kozan v. MNR, [1987] 1 
C.T.C. 2258 (TCC). (Disposal of property in taxation year when vendor, unable to 
“close” sale transaction on set date, agreed to purchaser taking possession of property, 
receiving rents, and holding balance. due in trust until transfer of title in subsequent 
year); Finochio v. R., [1987] 1 C.T.C. 313 (FCTD) (Sale of real property “closed” in 
year of registration of sale documents, even though funds held in trust by solicitor until 
next taxation year); McCullough v. MNR, [1986] 2 C.T.C. 2132 (TCC) (Amount of 
cheque payable to taxpayer’s deceased husband entitled to DPSP not included in tax- 
payer’s income when counsel not acting directly or indirectly as agent or solicitor of 
taxpayer); Kowalczyk v. MNR, [1986] 2 C.T.C. 2092 (TCC) (Cheques received upon 
dismissal from employment equivalent to payment in cash if amounts not conditional 
on acceptance and honoured on presentation for payment included in income in year of 
receipt); Rodgers, A.G., Real Estate Ltd. v. MNR, [1984] C.T.C. 2051 (TCC) (Deter- 
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mined portion of commissions representing percentage of sale price of land taxable 
when receivable in year of transaction; remainder of commissions dependent upon 
completion of buildings taxable when receivable in that year); Commonwealth 
Construction Co. Ltd. v. R., [1984] C.T.C. 338 (FCA) (Adverse judgment on appeal 
requiring full or partial repayment of costs of action does not alter taxable income in 
the year of receipt); R. v. Terra Mining & Exploration Ltd. (NPL), {1984] C.T.C. 176 
(FCTD) (GAAP dictates that interest expense be accounted for on accrual basis); Noél- 
Fortin et al. v. MNR, [1982] C.T.C. 2543 (T.R.B.) (Assessments adding unreported 
income, interest and penalties referred back to Minister when taxpayers sharing tips in 
team system with other waiters); Graham v. R., [1980]-C.T.C. 212 (FCTD) (Interest 
received on trust certificate is income in year of receipt; utility payments deductible in 
year of payment); Maple Leaf Mills Ltd. v. MNR, [1976] C.T.C. 324 (SCC) (Debt owed 
to taxpayer from net revenue deficiency accruing over the course of years taxed in year 
to which each part of debt is attributable); High Level Hotel Ltd. v. MNR, [1970] Tax 
ABC 1166 (T.A.B.) (Income earned. from rental of rooms taxable in hands. of taxpayer 
despite agreetnent to pay part of rentals to contractor for completion of buildings); 
MNR v. Colford (John) Contracting Co. Ltd., [1962] C.T.C. 546 (SCC) (Holdback 
amounts not qualified as “receivables” are to be included in income in the year in 
which architect’s or engineer’s final certificate issued). 


Assignment of income: Range Grain Co, y. R., [1997] 2.C.T.C. 227 (FCTD) (Gross 
revenues of commission agent do not include funds provided by principal to carry out 
contracts); Dominion Bridge Co. Ltd. v. R., [1977] C.T.C. 554(FCA), (Inflated cost of 
steel purchased by. parent company must be computed by reference to cost incurred by 
foreign subsidiary not carrying on separate business); R. v. Wipf et al., [1976] C.T.C. 
57 (SCC) (Farm colonies holding all property in common; profits not attributable to 
individual members of Hutterian Brethren Church working in communal farming oper- 
ations in return for subsistence benefits). 


Discounts and bonuses: Hall et al. v. R.; {1986] 1-C.T.C. 399 (FCTD) (Gain 
realized on discount purchase of promissory note conferred benefit on’ shareholders); 
Specht v. MNR, [1981] C.T.C. 2463 (T.R.B.) (Bonuses earned from pre-payouts were 
capital gains where taxpayer used own funds to purchase mortgages and was not carry- 
ing on business); Solomon Estate v. MNR, [1970] Tax ABC 1244 (T.A.B.) (Bonus re- 
ceived from a venturesome loan arising in adventure in nature of trade taxable in year 
of receipt). 


Business and adventure in the nature of trade: Canada Safeway Ltd. v. R., 
[2008] 2 C.T.C. 149 (FCA) (Interest ini real estate joint venture was adventure in nature 
of trade); Leblanc v. R:, [2007] 2 C.T.C. 2248 (TCC) (Lottery winnings, despite huge 
volume of activity, not business income); Wright v. R., [2003] 1 C.T.C,.2726 (TCC) 


(Sale of tree lots not adventure in nature of trade); Roseland Farms Ltd. v..MNR, | 


[1986] 1 C.T.C. 2163 (TCC) (Purchase and sale of farms not adventure in nature of 
trade when no equipment and no capital to conduct proper farming business); Diamond 
Developments Ltd. v. MNR, [1984] C.T.C. 2992 (TCC) (Profit on sale of building busi- 
ness income when not held as a capital asset and realized in course of ordinary business 
operations), Western Union Insurance Co. v. R., [1983] C.T.C. 363 (FCTD) (Bonus 
paid to lender for making loan earned in the course of business when creating a gainful 
use of monetary assets); Schlamp y. R., [1982].C.T.C. 304 (FCTD) (Majority share- 
holder, in construction company, acquiring property, building houses, residing in them 
with family, selling the house at profit and repeating these events, taxable as profits 
from adventure in nature of trade); Walton v. R:, [1982] C.T.C. 228 (FCTD) (Proceeds 
from adventure in nature of trade despite unsolicited offer when city planner has 
knowledge of real estate potential and speculative intent); Anderson v. MNR, [1980] 
C.T.C. 2588 (T.R.B.) (Adventure in the nature of trade where syndication of stallion 
represents efficient method of grouping investors in business); Fawcett v. MNR, [1980] 
C.T.C. 2064 (T.R.B.) (Compensation paid for withdrawing from further negotiations to 
acquire company shares taxable as income from adventure in nature of trade; loss of 
executive position and right to purchase shares not taxable when representing receipt 
on account of capital); Mills vy. MNR, [1978] C.T.C. 3166 (T.R.B.) (Voluntary contribu- 
tions from followers of philosopher to defray various costs to attend meetings income 
from business); R. v. Audet, [1978] C.T.C. 788 (FCTD) (Amounts received as commis- 
sion for guaranteeing loan constitute business income when not merely engaging in 
hobby but in deliberate economic action in search of gain); MNR v. Taylor, [1956] 
C.T.C. 189 (Exch.) (Profit arising from transaction is adventure ‘in nature of trade even 
though, transaction itself is not trade or business). 


Business purpose: Imperial Tobacco Canada Ltd. v. R., [2008] 1 C€.T.C. 2488 
(TCC) (Payments made to employees for surrender of stock option rights deductible); 
Thiele Drywall Inc. v. Canada, {1996] 3. C.T.C. 2208 (TCC) (Nature of participation in 
tax evasion scheme was such that legal expenses to defend were not deductible); Sabo 
Brothers Construction Ltd. v. Canada, [1996] 2 C.T.C. 2073 (TCC) (Business loss dis- 
allowed where no possibility of profit; tax benefits did not arise solely from operation 
of Act); Tonn et al. v. Canada, [1996] 1 C.T.C.205 (FCA) (Objective test in 
Moldowan is to prevent inappropriate reductions in tax, not to second-guess business 
judgments); Levy v. MNR, [1985] 2 C.T.C. 2107 (TCC); aff'd [1990] 2 C.T.C. 83 
(FCTD) (Horses acquired and used for the purpose of racing are farming activity, in- 
vestments in horse racing syndicates and corresponding losses constitute business of 
farming). 


Change in use: Hayes v. MNR, [1989] 2 C.T.C. 2008 (TCC) (Gain on sale of lots 
capital in nature; filing subdivision plan not converting loan into inventory when no 
evidence of business plan); MacKinnon v. MNR, [1988] 2 C.T.C. 2262 (TCC) (Land 
sold did not change character from capital to inventory; mere creation of subdivision 
plan does not constitute the carrying on of business in absence of other circumstances); 
Hyman v. MNR, [1988] 1 C.T.C. 2516 (TCC) (Business income applicable after change 


35 


S. 9(1) 


in use arising from change in intention regarding property from income-producing asset 
to wanting to sell for a profit); Magilb Development Corp. Ltd. v. R.; [1987] 1 C.T.C. 
66 (FCTD) (No change of character in respect of homestead property from capital to 
trading asset when absence of corporate intent to subdivide); Schneider Lid. et al. v. R., 
[1986] 2 C.T.C.'89 (FCA) (Expropriation rendering profit from sale of land by joint 
venture income; insufficient evidence’ of change of intention when trust’on behalf of 
members of consortium held property for disposition); Jacobsen Holdings Ltd. v. R., 
[1986] 1 C:T.C. 87 (FCTD) (Presumption that land acquired for sale at profit retains 
character of inventory even when personal and farming use of tract of land until receipt 
of acceptable offer). 


Damages: Au v. R., [2005] 3 C.T.C. 2155 (TCC) (Payment for waiver of rights to 
estate not taxable); Prince Rupert Hotel (1957) Ltd. v. Canada, [1995] 2 C:T.C. 212 
(FCA) (Capital nature of partnership interest not relevant in characterizing settlement 
for damages relating to amount of such interest); Poulin y. Canada; {1995] 1 C.T.C. 
2075 (TCC) (Damages payable as result of damage suit for fraudulent activities as real 
estate broker deductible in computing income); St-Romuald Construction Ltée y. Can- 
ada, [1989] 1 C.T.C. 205 (FCTD) (Payment for cancellation of contract’ pursuant to 
provision annulling contract heid not to be damages when obtained to compensate for 
loss in partial execution of contract made in normal course of business); Wise et al. v. 
R., [1986] 1 C.T.C. 169 (FCA) (Amount received on forfeiture of deposit held to con- 
stitute damages for loss of sale); Société d’Ingénierieé Cartier Ltée v. R., [1986] 1 
C.T.C. 166 (FCTD) (Payment received from insurer in settlement of claims by and 
against taxpayer income where compensation would be'so treated if received directly in 
course of business); R. v. Manley, [1985] 1 C.T.C. 186 (FCA) (Damages for breach of 
warranty of authority included in income when corresponding to what would have been 
realized in profit from adventure in nature of trade); Vinette v. MNR, [1984] C.T.C, 
2257 (TCC) (Payments received during period covered by notice of termination and 
arising from employment contract not damages, but taxable); Cox v. R., [1982] C.T.C. 
322 (FCTD) (Payment from settlement upon contested will taxable, not damages, 
where claim is for payment of services); Hillsdale Shopping Centre Ltd. y. R., [1981] 
C.T.C. 322 (FCA) (Gain from-expropriation of land acquired with primary purpose of 
developing shopping centre for deriving rental income and with secondary purpose of 
reselling at profit is business income); Roberts, H.A., Ltd., v. MNR, [1969] C.T.C. 369 
(SCC) (Payments, of compensation capital sum in respect of business separate from 
main agency). 


Business vs employment. Wiebe Door Services. Ltd. v. MNR, [1986] 2.C.T.C. 200 
(FCA) (Inadequacy of “control” test; whole relationship of the parties must be ex- 
amined through the “integration” test from employee’s point of view. rather, than 
employer's); Marotta v. R., [1986] 1,C:¥.C. 393 (FCTD) (Remuneration received by 
physician forming partnership and arranging for payments from university \to be treated 
as partnership income were employment income from. university upon evidence of em- 
ployment relationship and taxable in calendar year of receipt); Gagné v. MNR,[1983] 
C.T.C. 2502 (T.R.B.) (Lawyer’s office expenses not deductible upon evidence of em- 
ployment contract not providing for expenses); Rochette v. MNR, [1981] C.T.C. 2508 
(T.R.B.) (Flat monthly fee not salary; related expenses deductible in respect of self- 
employment). 


Foreign exchange profits: Saskferco Products Inc. v. R., [2008] 1 C.T.C. 2566 
(TCC) (Hedging practice not acceptable; transactions to be converted at time of each 
transaction); [SE Canadian Finance Ltd. v.. MNR, [1986].1 C.T.C..2473 (TCC) (For- 
eign exchange gains and losses in respect, of funds loaned to Canadian affiliates real- 
ized in the course of business were on income account); Ethicon Sutures Ltd. v..R., 
[1985] 2 C.T.C..6(FCTD) (Gains realized due to changes in foreign exchange rates by 
subsidiary of U.S. corporation held to be income where intention was to have funds 
available for inventory payments); Weatherhead Co. of Canada Ltd. v. MNR, [1982] 
C.T.C. 2839 (T.R.B.) (Trade receipts used to purchase U.S. term deposits; resulting 
foreign exchange gain was business income when arising from normal business 
operations); Alberta Gas Trunk Line Co. Ltd. v. MNR, [1971] C.T.C. 723 (SCC) (For- 
eign exchange loss on loan is capital loss; premium received on monthly payments 
were business income when received as part of payment for services); Tip Top Tailors 
Ltd. v. MNR, [1957] C.T.C. 309 (SCC) (Foreign exchange profit taxable when made in 
necessary part of company’s trading operations). 


Income attributable to another. Barnes v.. MNR, [1986] 2 C.T.C. 2079 (TCC) 
(True nature of transaction was that money not borrowed in trust relationship, but by 
taxpayer himself, shares registered in his name, and sold on own account); Turner v. 
MNR, [1984] C.T.C. 3026 (TCC) (Taxpayer accountant receiving sum of money for 
services rendered in arranging for purchase of shares of company did not act as agent 
for corporation when not treating fee as corporation’s property); Horvath v. MNR, 
[1979] €.T.C. 2059 (T.R.B.) (Principal: shareholder of corporation acting in trust for 
corporation; profits belong to corporation). 


Intention: Queenswood Land Associates Ltd. v. R., [2000] 1 C.T.C. 352 (FCA); rev’g 
[1997] 2 C.T.C. 2688 (TCC) (Court cannot, absent sham, recharacterize legal 
relationships); Johnstone v.'R., [1988] 1 C.T.C. 48 (FCTD) (Profit on sale of real estate 
included in income where intention to subdivide and sell at profit, regardless of initial 
intention to use property as principal residence); Wise v. MNR, [1987] 1 C.T.C. 2319 
(TCC) (Taxpayer entering real estate joint venture with experienced traders is bound by 
intentions and actions of other investors reporting profits as income); Brown v. MNR, 
[1987] 1-C-T.C. 2133 (TCC) (Parcel of land jointly owned by taxpayer and other indi- 
vidual; intention of taxpayer governed by the intention of the majority owner under 
agreement to sell on the same terms); Happy Valley Farms Ltd. v. R., [1986] 2 C.T.C. 
259 (FCTD) (Profit on land sales was business income when taxpayer acquired pro- 
perty for resale at profit and was more knowledgeable in land transactions than 
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farming); Armstrong v. R., [1985] 2 C.T.C. 179 (FCTD) (Trading in horses by corpora- 
tion does not necessarily imply business venture with intention of eventual profitable 
sale); Harms v. MNR, [1984] C.T.C. 2714 (TCC) (Profit on sale was capital gain when 
gold investment capital preserving and not speculative); Wilderton Shopping Centre 
Inc. v. MNR, [1972] C.T.C. 319 (FCTD) (Profits on real estate transactions income 
from adventure in nature of trade where secondary or alternative intention to sell part 
of land); Regal Heights Ltd. v. MNR, [1960] C.T.C. 384 (SCC) (Profits on real estate 
transactions income where alternative intention to turn asset to account if primary pur- 
pose not realized). 


Inventory or capital: Canada Safeway Ltd. v. R., [2008] 2 C.T.C. 149 (FCA) 
(interest in real. estate joint venture was adventure in nature of trade); Molstad 
Development Co. v. R., [1997] 2 C.T.C. 2360 (TCC) (Borrowed funds were capital, 
even if proceeds used to acquire inventory); Greatti v. MNR, [1983] C.T.C. 2541 
(T.R.B.) (Real estate not inventory of estate, but partnership profits from real estate 
included in income where properties acquired for development purposes prior to 
death); Arnold v. MNR, [1983] C.T.C. 405 (FCTD) (Proceeds from sales of timber cut- 
ting rights based upon yearly sales to a company operated by vendor. were income); 
Algoma Central & Hudson Bay Railway. Co. v. MNR, [1961] C.T.C. 9 (Exch.) (Original 
nature of rights received changed, by manner of dealing with them; proceeds arising 
therefrom were income). 


Involuntary disposition: Bellingham y. R., [1996] 1 C.T.C. 187 (FCA) (‘“Addi- 
tional” interest in expropriation not income property nor income from a “source” and 
not taxable); Blok-Anderson v. MNR, [1972] C.T.C. 338 (FCTD) (Shares transferred in 
consolidation of holdings was alternative disposition method for traders in real estate). 


Leases: Bueti y. R., [2008] 1 C.T.C. 18 (FCA) (Lease termination payment received 
was income, applying surrogatum principle); French Shoes Ltd. v. R., [1986] 2 C.T.C. 
132 (FCTD) (Tenant inducement income when received as part of normal business 
operations); Zehr’s Markets Ltd. vy. R., [1975] C.T.C. 190 (FCTD) (Profit from real 
estate transactions capital gain when selling buildings and taking back long-term 
leasebacks where properties not acquired for speculative purposes); Chibougamau 
Lumber Ltée v. MNR, [1973] C.T.C. 2174 (T.R.B.) (Term leases with monthly pay- 
ments with option to purchase equipment for $1 at end of term not true leases, but 
purchases on time-payment plans); Imperial Oil Ltd. v. MNR, [1972] C.T.C. 455 
(FCTD) (Profit from sale of natural gas storage leases not business income when com- 
pany not trading in such leases but intending to operate them for revenue). 


Sale or liquidation of business: Pepsi-Cola Canada Ltd. v. R., [1979] C.T.C. 454 
(FCA) (Amount received on termination of contract held to be capital payment for 
goodwill; receipt not containing terms of termination agreement); Hanalene 
Investments Ltd. v. MNR, [1965] Tax ABC 385 (T.A.B.) (Losses during sell-off of part- 
nership land deductible as trading losses when partners still carrying on business); 
Frankel Corp. Ltd. v. MNR, [1959] C.T.C. 244 (SCC) (Amount received for inventory 
when part of sale of business, not made in course of business, not taxable). 


Mineral leases and rights: Mel-Bar Ranches Ltd. y..MNR, [1987] 2 C.T.C. 2146 
(TCC) (Amounts received from log-purchase agreement in one-time operation capital 
when necessary to improve ranch land in anticipation of renewed cattle operation); 
Corlite Petroleums Ltd. v. R., {1976] C.T.C. 766 (FCTD) (Profit from sale of mining 
claims taxable when realized from adventure in nature of trade and property acquired 
for purpose of making profit); Bonlie v. MNR, [1970] Tax ABC 1235 (T.A.B.) (Owner 
of half-interest in mining claims engaged in adventure in nature of trade when selling 
claims with intention of making profit); Settler Oils Ltd. v. MNR, [1968] C.T.C. 252 
(Exch.) (Lump sum and royalty payments under oil leases taxable income when pro- 
perty acquired in hope of profit; cost of mineral rights not deductible). 


Options: Cook v. R., [1987] 1 C.T.C. 377 (FCTD) (Amount received from unsolicited 
offer to grant option to purchase land was capital receipt; selling land not operating 
motivation); Airway Acceptance Corp. Ltd. v. MNR, [1986] 1 C.T.C. 2259 (TCC) 
(Time for ascertainment of intention is moment of purchase, which was moment option 
exercised; taxpayer not buying for purposes of acquiring business assets, but for 
speculation); Algonquin Enterprises Ltd. et al. v. R., [1986] 1 C.T.C. 493 (FCTD) (Ex- 
ercise of options to purchase during lease of building lots produced business income). 


Partnerships: Travica v. MNR, [1988] 1 C.T.C. 2359 (TCC) (No business partner- 
ship where community of interests created by marriage; assets owned by taxpayer at 
time of sale); Sedelnick Estate v. MNR, [1986] 2 C.T.C. 2102 (TCC) (Where no evi- 
dence of express partnership agreement, existence of partnership cannot be inferred 
when conduct of parties consistent with community of interests created by marriage). 


Penalties: McNeill v. R., [2000] 2 C.T.C. 304 (FCA) (Damages incurred in process of 
earning income deductible); 65302 British Columbia Ltd. v. R., [2000] 1 C.T.C. 57 
(SCC); rev’ g [1998] 1 .C.T.C. 131 (FCA); rev’ g [1995] 2 C.T.C. 2294 (TCC) (Penalties 
incurred during income-earning process deductible); Port Colbourne Poultry Ltd. v. R., 
[1997] 2 C.T.C. 2480 (TCC) (Penalty for pollution not deductible). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-92R2: Income of contractors; IT-95R: For- 
eign exchange gains and losses; IT-99R5: Legal and accounting fees; IT-102R2: Con- 
version of property, other than real property, from or to inventory; IT-104R3: 
Deductibility of fines or penalties; IT-189R2: Corporations used by practising members 
of professions; IT-129R: Lawyers’ trust accounts and disbursements; IT-200: Surface 
rentals and farming operations; IT-213R: Prizes from lottery schemes and giveaway 
contests; IT-216: Corporation holding property as agent for shareholder (archived); IT- 
218R: Profit, capital gains and losses from the sale of real estate, including farmland 
and inherited land and conversion of real estate from capital property to inventory and 
vice versa; IT-223: Overhead expense insurance vs. income insurance (archived); IT- 
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233R: Lease-option agreements; sale-leaseback agreements (archived); IT-257R:; Can- 
ada Council grants; IT-261R: Prepayment of rents; IT-273R2: Government assis- 
tance — general comments; IT-293R: Debtor’s gain on settlement of debt; IT-297R2: 
Gifts in kind to charity and others; IT-314: Income of dealers in oil and gas leases 
(archived); IT-346R: Commodity futures and certain commodities; IT-359R2: Premi- 
ums and other amounts re leases; IT-365R2: Damages, settlements and similar receipts; 
IT-373R2: Woodlots; IT-403R: Options on real estate; IT-404R: Payments to lottery 
ticket vendors; IT-417R2: Prepaid expenses and deferred charges; IT-423: Sale of sand, 
gravel or topsoil (archived); IT-425: Miscellaneous farm income; IT-434R: Rental of 
real property by individual; IT-446R: Legacies; IT-454: Business transactions prior to 
incorporation; IT-459; Adventure or concern in the nature of trade; IT-461: Forfeited 
deposits (archived); IT-479R: Transactions in securities; IT-490: Barter transactions; 
IT-493: Agency cooperative corporations (archived); IT-504R2: Visual artists and writ- 
ers; IT-533: Interest deductibility and related issues. 


Information Circulars: 77-11: Sales tax reassessments — deductibility in eee 
income. 


1.T. Technical News: 1 (sales commission expenses of mutual-fund limited partner- 
ships); 5 (lease agreements); 8 (proceeds of sale of a condominium — first closing date 
or second closing date; treatment of United States unitary state taxes); 12 (“millennium 
bug” expenditures); 16 (Canderel, Toronto College Park and Ikea cases; Continental 
Bank case); 21 (cancellation of Interpretation Bulletin IT-233R); 22 (commission in- 
come transferred to corporation); 25 (reasonable expectation of profit); 30 (prepaid in- 
come — whether 9(1) or 12(1)(a) applies); 34 (emission reduction and offset credits); 
38 (criteria for determining hedge effectiveness for tax purposes); 39 (settlement of a 
shareholder class action suit); 41 (meaning of “business” — gambling; conversion from 
Canadian GAAP to IFRS); 42 (International Financial Reporting Standards); 44 (IFRS 
and foreign GAAP). 


Registered Charities Newsletters: 18 (can businesses receive receipts for dona- 
tions made out of their inventory?). 


Info Sheets: TI-001: Sale ‘of a residence by an owner builder. 


Application Policies: SR&ED 2004-02R5: Filing requirements for claiming 
SR&ED; SR&ED 2004-03: Prototypes, pilot plants/commercial plants, custom prod- 
ucts and commercial assets. 


CRA Audit Manual: Chapter 27.0: Income/supplies. 


Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-15: Employee stock 
option plan; ATR-20: Redemption premium on debentures; ATR-23: Private health 
services plan; ATR-45: Share appreciation rights plan; ATR-50: Structured settlement; 
ATR-62: Mutual fund distribution limited partnership — amortization of selling 
commissions. 

Forms: T2 SCH 14: Miscellaneous payments to residents; T776: Statement of real 
estate rentals; T2032: Statement of professional activities; T2042: Statement of farming 
activities; T2121: Statement of fishing activities; T2124: Statement of business activi- 
ties; T4002: Business and professional income [guide]; T4036: Rental income [guide]. 


(2) Loss — Subject to section 31, a taxpayer’s loss for a taxation 
year from a business or property is the amount of the taxpayer’s 
loss, if any, for the taxation year from that source computed by ap- 
plying the provisions of this Act respecting computation of income 
from that source with such modifications as the circumstances 
require. 

Related Provisions: 3.1 — Reasonable expectation of profit required for taxpayer to 
deduct loss; 18 — Limitations on various deductions; 18.1 — Limitation on deduction 
for matchable expenditure; 96(8)(b), (c) — Business loss of partnership that previously 
had only non-resident partners; 103(2)— Meaning of “losses” in subsec. 103(1); 
111(1)(a) — Carryover of loss to prior or later year; 111(8)— “non-capital loss”; 
112(4)-(4.3) — Loss on share held as inventory. 


Selected Cases [subsec. 9(2)]: Tonn et al. v. Canada, [1996] 2 C.T.C. 205 (FCA) 
(Objective test in Moldowan is to prevent inappropriate reductions in tax, not to sec- 
ond-guess business judgments). 


Interpretation Bulletins: IT-328R3: Losses on shares on which dividends have been 
received. See also under 9(1). 

1.T. Technical News: 16 (Tonn, Mastri, Mohammad and Kaye cases); 25 + (CSaSOBEDTS 
expectation of profit); 41 (meaning of “business” — gambling). 

CRA Audit Manual: 11.6.4 and Appendix A-11.2.22: Reasonable expectation of 
profit report. 


Advance Tax Rulings: See under 9(1). 


(3) Gains and losses not included — In this Act, “income 


from a property” does not include any capital gain from the disposi- 
tion of that property and “loss from a property” does not include 
el plas bad Oe the NG a mis ei 
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Related TREY 3.1(2) — Same. rule, in, determining whether REOP exists; 
40(1)(a) — Expenses deducted in determining capital gain. 


Selected Cases [subsec. 9(3)]: Arnold v. R., [1983] C.T.C. ae (FCTD) (Proceeds 
from sale of rights to cut timber were! income). 


Selected Cases [s. 9]: Goff Construction Ltd. v. R., [2009] 3 C.T.C. 101 (FCA) 
(Legal fees recovered after previous deduction of them in computing income were 
taxable); Stewart y..R.,. [2002] 3, C.T.C. 439 (SCC) (Activity becomes a “source” of 
income. where no personal element and activity is clearly commercial); Walls v. R., 
[2002] 3 C.T.C. 421 (SCC) (Where no personal element and activities are commercial, 
principle of reasonable expectation.of profit not applicable);, Friesen (J.) v.. Canada, 
[1995] 2 C.T.C. 369 (SCC) (Profit to be determined according to principles of commer- 
cial or accounting practice unless inconsistent with specific provisions of Act); Millford 
Development'Ltd. v. MNR, [1993] 1 C.T.C. 169 (FCTD) (Discount on sale of mortgage 
deductible where mortgage taken back on earlier sale of land’on income account); 
Fleur de Lys Warehousing Ltd. v. MNR, [1992] 2 C.T:C. 2158 (TCC) (Refund of muni- 
cipal taxes incorrectly paid and deducted in'previous year included in year amount of 
refund ascertained by court, despite subsequent appeal); Johnson & Johnson Inc. v. 
Canada (Dec, 13, 1993), Doc. A-1074-92 (FCA) (Refund of federal sales tax improp- 
erly paid and deducted in prior year was not income when the right to it crystallized or 
when received but deduction in prior year should have been disallowed by reassess- 
ment if year was not statute barred); Westar Mining Ltd. v. Canada, [1992] pad ON CA Id 
(FCA) (Business interruption insurance proceeds were income from business of operat- 
ing a mine). 

Definitions [s. 9]: “amount”, “business” — 248(1); “capital gain” — 39(1)(a), 
248(1); “capital loss” — 39(1)(b), 248(1); POOR in apt on “taxation year” — 
11(2), 249; “taxpayer” — ape 


10. (1) Valuation of inventory — For the purpose of computing 
a taxpayer’s income for a taxation year from a business that is not 
an adventure or concern in the, nature of trade, property described in 
an inventory shall be valued at the end of the year at the cost at 
which the taxpayer acquired the property or its fair market value at 
the end of the year, whichever is lower, or inva prescribed manner. 


Related Provisions: 10(1.01) — Adventure in the ‘nature of trade — no -writedown 
until sale; 10(1.1),— Certain expenses included in cost; 10(2) — Valuation of. inven- 
tory property; 10(6) — Inventory of artists; 12(1)(r) — Income: inclusion — inventory. 
adjustment; 28(1.1), (1.2) — Inventory of farming or fishing business; 86.1(4) — 
Value of shares in inventory after foreign spin-off; 87(2)(b) — Amalgamations — in- 
ventory;,96(8)(b) — Cost of inyentory of partnership that previously had.only non-resi- 
dent partners; 107(1.2) — fair market value of interest in trust held as inventory; 
112(4.1) — Fair market value of share held as inventory; 142.5(1) — Mark-to-market 
rules for securities held by financial institutions. 


History: Subsec. 10(1) amended by 1998, c. 19, subsec. 70(1), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 

‘ computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice,of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in rahe nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20,1995, 
or j , 


(ii) the partnership has valued the inventory of the business ‘for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or'served under the Act before December Ae 1995 by any member of the 
partnership. 


The subsec. formerly read: 


(1) For the purpose of computing income from a business, inventory shall be 
valued at its cost to the taxpayer or its fair market value, whichever is lower, or 
in such other manner as may be permitted by regulation: 
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Selected Cases [subsec. 10(1)]! Canadian Imperial’ Bank of Commerce v. R., 
[2000] 2 C.T.C. 269 (FCA) (Bullion:and foreign currency were inventory of bank); 
Stremler v. R., [2000] 2 C.T.C.2172 (TCC) (Condominium units acquired in adventure 
in nature of trade were inventory); Consoltex Inc. v. Canada, [1996] 1 C.T.C. 2752 
(TCC) (Change of inventory valuation’ method and: réversal following utilization of 
losses distorted income by anticipating’ profits); Friesen (J.)°v. Canada, [1993] 2 
C.T.C. 113 (FCA);, reconsideration. refused (Sept. 9, 1993), Doc..A-449-92 (FCA); 
rev'd [1995] 2 C.T.C. 369 (SCC) (Inventory valuation method applies to asset of ad- 
venture in nature of trade); West Hill Redevelopment Co. v. MNR, [1991] 2 C.T.C. 83 
(FETD) (Plaintiff who sold condominiums and took back:mortgages at below-market 
interest rates in business of selling condominiums, not trading in mortgages; mortgages 
not inventory), Van Dongen v. Canada, [1991] 1 C.T.C. 86 (FCTD) (Real property 
received in lieu of repayment of loan not inventory where no intention to resell); 
Cyprus Anvil Mining Corp. v. Canada, [1990].1 C.T.C.'153 (FCA); leave to appeal to 
SCC refused (1990), 115 N.R. 320 (note), (sub nom. Cyprus Anvil Mining Corp. v. 
MNR) (Changing valuation method during tax exempt period unacceptable departure 
from consistency principle); R. v. Boehringer Ingelheim (Canada) Ltd., [1987] 2 
C-T.C. 245 (FCA) (Goods purchased January 1 considered opening inventory where no 
closing inventory previous year); Rudolph Furniture ‘Ltd: v. R., [1982] C.T.C. 211 
(FCTD) (Crown’s valuation prevailed where consistent method not used by taxpayer); 
R. v. Jawl Industries Ltd., [1974] C.T.C. 147 (FCTD) (Loss on value of inventory pur- 
chased in 1969 not deductible that year where delivery taken and fixed price paid in 
1970); Handy & Harman of Canada Ltd. v. MNR, [1973] C.T.C. 507 (FCTD) es pigs 
cost per ounce rejected in favour of average cost per ounce). 


Regulations: 1102(1)(b) (mo capital cost allowance for property described ‘in inven- 
tory); 1801 (inventory generally may be valued at fair market value); 1802 (valuation 
of animals). < 


Interpretation Bulletins: IT-51R2: Supplies on hand at end of a fiscal period; IT- 
102R2: Conversion of property, other than real property, from or to inventory; IT- 
142R3: Settlement of debts on the winding-up of a corporation; IT-153R3: Land devel- 
opers — subdivision and development costsand carrying charges on land; IT-165R: 
Returnable containers (archived); IT-328R3: Losses on shares on which dividends have 
been received; IT-459: Adventure or concern in the nature of trade; IT-474R2: Amal- 
gamations,of Canadian corporations; IT-482R: Pipelines; IT-504R2: Visual artists and 
writers. See also at end of s. 10. 


Registered Charities Newsletters: 18 (can businesses receive receipts for dona- 
tions made’ out of their inventory?). i 


CRA Audit Manual: Chapter 20.0: Valuation of inventory. 


(1.01) Adventures in the nature of trade — For the purpose of 
computing a taxpayer’s income from a business that is an adventure 
or concern in the nature of trade, property described in an inventory 
shall be valued at the cost at which the taxpayer acquired the 
property. 

Related Provisions: 10(9) — Grandfathering of writedown taken before 10(1.01) 
applies; 10(10)— Writedown required before change ‘in’ control of corporation; 
18(14)-(16) — Superficial loss rule for property held as adventure in the nature of 
trade. 


History: Subsec. 10(1.01) added by 1998,.c. 19, subsec. 70(1), applicable 
(a) to taxation years that end*after December 20,1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i). the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the’ inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their. taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at ‘which the partnership acquired the property, which valua- 
tion is reflected ina return of income, notice jof objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. 
CRA Audit Manual: 20.1.1: Valuation of inventory. 


(1.1) Certain expenses included in cost — For the purposes 
of subsections (1), (1.01) and (10), where land is described’ in an 
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inventory of a business of a taxpayer, the cost at which the taxpayer 
acquired the land shall include each amount that is 


(a) described in paragraph 18(2)(a) or (b) in respect of the land 
and for which no deduction is, permitted to the taxpayer, or to 
another person or partnership that is 


(i) a person or partnership with whom the taxpayer does not 
deal at arm’s length, 


(ii) if the taxpayer isa corporation, a person or partnership 
that is a specified shareholder of the taxpayer, or 


(iii) if the taxpayer is a partnership, a person or partnership 
whose share of any income or loss of the taxpayer is 10% or 
more; and 


(b) not included in or added to the cost to that other person or 
partnership of any property otherwise than because of paragraph 
53(1)(d.3) or subparagraph 53(1)(e)(xi). 

History: Subsec. 10(1.1) amended by 1998, c. 19, subsec. 70(1), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(1) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 
The subsec. formerly read: 
(1.1) For the purpose of subsection (1), the cost to a particular taxpayer of land 
that is described in the inventory of a business carried on by the taxpayer shall 
include each amount described in paragraph 18(2)(a) or (b) in respect of that land 
for which no deduction is permitted to the taxpayer or to another person in re- 
spect of whom the taxpayer was a person, corporation or partnership described in 
subparagraph (b)(1), (ii) or (iii) of the definition “interest on debt relating to the 
acquisition of land” in subsection 18(3), where that amount was not included in 
or added to the cost to that other person of any property otherwise than because 
of paragraph 53(1)(d.3) or subparagraph 53(1)(e)(xi). 
Subsec. 10(1.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 6(1), applicable 
to 1988 et seg. Subsec. 10(1.1) formerly read: 
(1.1) Non-deductible expenses — For the purposes of subsection (1), the cost 
to a particular taxpayer of land that is included in the inventory of a business 
carried on by the taxpayer shall include all amounts described in paragraph 
18(2)(a) or (b) in respect of that land for which no deduction is permitted to the 
taxpayer or, by reason of subsection 18(3), to another taxpayer in respect of 
whom the particular taxpayer was a person, corporation or partnership described 
in subparagraph (b)(i), (ii) or (iii) of the definition “interest on debt relating to 
the acquisition of land” in subsection 18(3), where the amounts were not in- 
cluded in the cost to that other taxpayer of property. 
Selected Cases [subsec. 10(1.1)]: Stremler v. R., [2000] 2 C.T.C. 2172 (TCC) 
(Condominium units acquired in adventure in nature of trade were inventory). 
Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. See also at end of s. 10. 


(2) Continuation of valuation — Notwithstanding subsection 
(1), for the purpose of computing income for a taxation year from a 
business, the inventory at the commencement of the year shall be 
valued at the same amount as the amount at which it was valued at 
the end of the preceding taxation year for the purpose of computing 
income for that preceding year. 

Related Provisions: 10(2.1) — Valuation methods to be the same from year to year. 
Interpretation Bulletins: See list at end of s. 10. 


(2.1) Methods of valuation to be same — Where property de- 
scribed in an inventory of a taxpayer’s business that is not an ad- 
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venture or concern in the nature of trade is valued at the end of a 
taxation year in accordance with a method permitted under this sec- 
tion, that method shall, subject to subsection (6), be used in the val- 
uation of property described in the inventory at the end of the fol- 
lowing taxation year for the purpose of computing the taxpayer’s 
income from the business unless the taxpayer, with the concurrence 
of the Minister and on any terms and conditions that are specified 
by the Minister, adopts another method permitted under this 
section. 


History: Subsec. 10(2.1) amended by 1998, c. 19, subsec. 70(2), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that 1s less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


The subsec. formerly read: 


(2.1) Where property described in the inventory of a business of a taxpayer at the 
end of a taxation year is valued in accordance with a method provided for under 
this section, that method shall, subject to subsection (6), be used in the yaluation. 
of property described in the inventory of that business at the end of the following 
taxation year for the purpose of computing the taxpayer’s income from that busi- 
ness unless the taxpayer, with the concurrence of the Minister and on such terms 
and conditions as are specified by the Minister, adopts another method provided 
for under this section. 


Subsec. 10(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 6(2), applicable with 
respect to. computations of income for 1990 et seq. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. See 
also list at end of s. 10. 


(3) Incorrect valuation — Where the inventory of a business at 
the commencement of a taxation year has, according to the method 
adopted by the taxpayer for computing income from the business 
for that year, not been valued as required by subsection (1), the in- 
ventory at the commencement of that year shall, if the Minister so 
directs, be deemed to have been valued as required by that 
subsection. 


Interpretation Bulletins: See list at end of s. 10. 


CRA Audit Manual: 20.1.1: Valuation of inventory; 20.1.6: Appendix 1 — sample 
letter. 


(4) Fair market value — For the purpose of subsection (1), the 
fair market value of property (other than property that is obsolete, 
damaged or defective or that is held for sale or lease or for the pur- 
pose of being processed, fabricated, manufactured, incorporated 
into, attached to, or otherwise converted into property for sale or 
lease) that is 


(a) work in progress at the end of a taxation year of a business 
that is a profession means the amount that can reasonably be 
expected to become receivable in respect thereof after the end of 
the year; and 


(b) advertising or packaging material, parts, supplies or other 
property (other than work in progress of a business that is a pro- 
fession) that is included in inventory means the replacement cost 
of the property. 

Related Provisions; 10(5) — Property deemed to be inventory; 34 — Election to 


exclude work in progress from professional income; 107(1.2) — fair market value of 
interest in trust held as inventory. 


Subdivision b — Income or Loss from a Business or Property 


Interpretation Bulletins: IT-51R2: Supplies on hand at end of fiscal period. See also 
list at end of s. 10. 


(5) [Meaning of] Inventory — Without restricting the generality 
of this section, 


(a) property (other than capital property) of a taxpayer that is 
advertising or packaging material, parts or supplies or work in 
progress of a business that is a profession is, for greater cer- 
tainty, inventory of the taxpayer; 
Selected Cases [para. 10(5)(a)]: Stearns Catalytic Ltd. v. Canada, [1990] 1 C.T.C, 
398 (FCTD) (Spare parts capable of causing lengthy termination of production if dam- 
aged are “major parts” of capital property, not inventory). 
(b) anything used primarily for the purpose of advertising or 
packaging property that is included in the inventory of a tax- 
payer shall be deemed not to be property held for sale or lease or 
for any of the purposes referred to in subsection (4); and 


(c) property of a taxpayer, the cost of which to the taxpayer was 
deductible by virtue of paragraph 20(1)(mm), is, for greater cer- 
tainty, inventory of the taxpayer having a cost to the taxpayer, 
except for the purposes of that paragraph, of nil. 

Related Provisions: 10(4) — Fair market value of work in progress, advertising or 

packaging materials, parts and supplies; 34 — Election to exclude work in progress 

from professional income. 

1.T. Application Rules: 23(3), (4). 

Interpretation Bulletins: IT-51R2: Supplies on hand at end of fiscal period; IT- 


457R: Election by professionals to exclude work in progress from income. See also at 
end of s. 10. 


CRA Audit Manual: 27.12.4: Farming and fishing income — income tax implica- 
tions — ceasing to carry on a farming or fishing business. 


(6) Artistic endeavour — Notwithstanding subsection (1), for 
the purpose of computing the income of an. individual other than a 
trust for a taxation year from a business that is the individual’s artis- 
tic endeavour, the value of the inventory of the business for that 
year shall, if the individual so elects in the individual’s return of 
income under this Part for the year, be deemed to be nil. 

Related. Provisions: 10(7)— Effect of election; 10(8) — Artistic endeavour; 
118:1(7) — Donation of inventory by artist. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-504R2: Visual artists and writers. See also at end of s. 10. 


(7) Value in later years — Where an individual has made an 
election pursuant to subsection (6) for a taxation year, the value of 
the inventory of a business that is the individual’s artistic endeavour 
shall, for each subsequent taxation year, be deemed to be nil unless 
the individual, with the concurrence of the Minister and on such 
terms and conditions as are specified by the Minister, revokes the 
election. 


Interpretation Bulletins: IT-504R2: Visual artists and writers. See also at’end of s. 
10. 


(8) Definition of “business that is an individual’s artistic 
endeavour” — For the purpose of this section, “business that is 
an individual’s ‘artistic endeavour” means the business of creating 
paintings, prints, etchings, drawings, sculptures or similar works of 
art, where such works of art are created by the individual, but does 
not include a business of reproducing works of art. 


Interpretation Bulletins [subsec. 10(8)]: IT-504R2: Visual artists and writers. See 
also at end of s. 10. 


(9) Transition — Where, at the end of a taxpayer’s last taxation 
year at the end of which property described in an inventory of a 
business that is an adventure or concern in the nature of trade was 
valued under subsection (1), the property was valued at an amount 
that is less than the cost at which the taxpayer acquired the pro- 
perty, after that time the cost to the taxpayer at which the property 
was acquired is, subject to subsection (10), deemed to be that 
amount. 
History: Subsec. 10(9) added by 1998, c. 19, subsec. 70(3), applicable 

(a) to taxation years that end after December 20, 1995; 

(b) in respect of a business that.is an adventure or concern in the nature of trade, to 

taxation years of a taxpayer that end before December 21, 1995, except where 

(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 
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(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost’ at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except’ where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. 


(10) Acquisition of control — Notwithstanding subsection 
(1.01), property described in an inventory of a corporation’s busi- 
ness that is an adventure or concern in the nature of trade at the end 
of the corporation’s taxation year that ends immediately before the 
time at which control of the corporation is acquired by a person or 
group of persons shall be valued at the cost at which the corporation 
acquired the property, or its fair market value at the end of the year, 
whichever is lower, and, after that time, the cost at which the corpo- 
ration acquired the property is, subject to a subsequent application 
of this subsection, deemed to be that lower amount. 

Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 


trol of insurer on, demutualization; 249(4) — Year-end triggered on change of control; 
256(6)-(9) — Whether control acquired. 


History: Subsec. 10(10) added by 1998, c. 19, subsec. 70(3), applicable 
(a) to taxation years that end after December 20, 1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which yaluation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995,:except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure’ or concern in the nature of trade. 


(11) Acquisition of control — For the purposes of subsections 
88(1.1) and 111(5),.a corporation’s business that is at any time an 
adventure or concern in the nature of trade is deemed to be a busi- 
ness carried on at that time by the corporation. 


History: Subsec. 10(11) added by 1998, c. 19, subsec. 70(3), applicable 
(a) to taxation years that end after December 20,1995; 


(b) in respect of a business that is an adventure or concern in the nature of trade, to 
taxation years of a taxpayer that end before December 21, 1995, except where 


(i) the taxpayer’s filing-due date for the year is after December 20, 1995, or 


(ii) the taxpayer has valued the inventory of the business for the purpose of 
computing income for the year from the business at an amount that is less than 
the cost at which the taxpayer acquired the property, which valuation is re- 
flected in a return of income, notice of objection or notice of appeal filed or 
served under the Act before December 21, 1995; and 


(c) in respect of a business that is an adventure or concern in the nature of trade, to 
fiscal periods of a partnership that end before December 21, 1995, except where 


(i) the filing-due dates of all of the members of the partnership for their taxa- 
tion years that include the end of the fiscal period are after December 20, 1995, 
or 


S. 10(11) 


(ii) the partnership has valued the inventory of the business for the purpose of 
computing income for the fiscal period from the business at an amount that is 
less than the cost at which the partnership acquired the property, which valua- 
tion is reflected in a return of income, notice of objection or notice of appeal 
filed or served under the Act before December 21, 1995 by any member of the 
partnership. 


Interpretation Bulletins: IT-459: Adventure or concern in the nature of trade. 


(12) Removing property from [Canadian] inventory [of 
non-resident] — If at any time a non-resident taxpayer ceases to 
use, in connection with a business or part of a business carried on 
by the taxpayer in Canada immediately before that time, a property 
that was immediately before that time described in the inventory of 
the business or the part of the business, as the case may be, (other 
than a property that was disposed of by the taxpayer at that time), 
the taxpayer is deemed 


(a) to have disposed of the property immediately before that 
time for proceeds of disposition equal to its fair market value at 
that time; and 


(b) to have received those proceeds immediately before that time 
in the course of carrying on the business or the part of the busi- 
ness, as the case may be. 


Related Provisions: 10(14) — Inventory includes work in progress of a profes- 
sional; 14(14) — Parallel rule for eligible capital property; 142.6(1.1) — Parallel rule 
for non-resident financial institution. 


History: Subsec. 10(12) added by 2001, c. 17, s. 4, applicable after December 23, 
1998. 


(13) Adding property to [Canadian] inventory [of non-resi- 
dent] — If at any time a property becomes included in the inven- 
tory of a business or part of a business that a non-resident taxpayer 
carries on in Canada after that time (other than a property that was, 
otherwise than because of this subsection, acquired by the taxpayer 
at that time), the taxpayer is deemed to have acquired the property 
at that time at a cost equal to its fair market value at that time. 


Related Provisions: includes work of a 


professional. 


History: Subsec. 10(13) added by 2001, c. 17, s. 4, applicable after December 23, 
1998. 


10(14) — Inventory in progress 


(14) Work in progress — For the purposes of subsections (12) 
and (13), property that is included in the inventory of a business 
includes property that would be so included if paragraph 34(a) did 


not apply. 


Related Provisions: 14(15)—Parallel rule for eligible 
142.6(1.2) — Parallel rule for non-resident financial institution. 


History: Subsec. 10(14) added by 2001, c. 17, s. 4, applicable after December 23, 
1998. 


Selected Cases [s. 10]: Ruland Realty Ltd. v. R., [1998] 4 C.T.C. 2313 (TCC) 
(Obligations to acquire land were choses in action, which qualified as property and as 
inventory); Consoltex Inc. v. Canada, [1996] 1 C.T.C. 2752 (TCC) (Change of inyen- 
tory valuation method and reversal following utilization of losses distorted income by 
anticipating profits). 


capital property; 


Definitions [s. 10]: “amount” — 248(1); “artistic endeavour” — 10(8); “business” — 
248(1); “Canada” — 255, Interpretation Act 35(1); “capital property” — 54, 248(1); 
“control” — 256(6)—(9); “corporation” — 248(1), Interpretation Act 35(1); “cost’ — 
10(9); “fair market value” — 10(4), 107(1.2); “filing-due date” — 248(1); “fiscal pe- 


riod” — 249.1; “individual” — 248(1); “inventory” — 10(5), 248(1); “Minister”, “non- 
resident” — 248(1); “person”, “prescribed”, “‘property”, “regulation”, “specified share- 
holder” — 248(1); “taxation year” —11(2), 249; “taxpayer” — 248(1); “trust” — 


104(1), 248(1), (3). 


Interpretation Bulletins [s. 10]: IT-98R2: Investment corporations (archived); IT- 
189R2: Corporations used by practising members of professions; IT-283R2: CCA — 
video tapes, videotape cassettes, films, computer software and master recording tapes 
(archived); IT-452: Utility service connections (archived); IT-473R: Inventory 
valuation. 


11. (1) Proprietor of business — Subject to sections 34.1 and 
34.2, where an individual is a proprietor of a business, the indivi- 
dual’s income from the business for a taxation year is deemed to be 
the individual’s income from the business for the fiscal periods of 
the business that end in the year. 
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History: Subsec. 11(1) amended by 1996, c. 21, s. 3, applicable to 1995 et seg. The 
subsec. formerly read: sei 


(1) Where an individual is a proprietor of a business, the individual’s income 

from the business for a taxation year shall be deemed to be the individual’s in- 

come from the business for the fiscal period or periods ending in the year. 
Selected Cases [subsec. 11(1)]: Northern Sales (1963) Ltd. v. MNR, [1973] 
C.T.C. 239 (FCTD) (Independent companies held to be partners where eee and 
losses divided pursuant to marketing agreement). 


(2) Reference to “taxation year” — Where an individual’s in- 
come for a taxation year includes income from a business the fiscal 
period of which does not coincide with the calendar year, unless the 
context otherwise requires, a reference in this subdivision or section 
80.3 to a “taxation year” or “year” shall, in respect of the business, 
be read as a reference to a fiscal period of the business ending in the 
year. 
History: Subsec. 11(2) substituted by 1994, c. 21, s. 5, applicable to 1988 et seg. That 
subsec. formerly read: 
(2) Reference to “taxation year” or “year” — Where an individual’s income 
for a taxation year includes income from a business the fiscal period of which 
does not coincide with the calendar year, unless the context otherwise requires, a 
reference in this Division to a “taxation year” or “year” shall, in respect of the 
business, be read as a reference to a fiscal period of the business ending in the 
year. 


Selected Cases [subsec. 11(2)]: Bishay v. MNR, [1996] 1 C.T.C. 2286 (FCTD) 
(Unilateral change of year-end by taxpayer prohibited). 


Related Provisions [s. 11]: 14(4) — Eligible capital property rules — references to 
“taxation year” or “year”; 20(16.2) — Terminal loss rules — reference to “taxation 
year” and “year”; 34.1 — Additional income adjustment where fiscal year is not calen- 
dar year; 96(1)(f) — Income inclusion from partnership in taxation year in which part- 
nership’s year ends; 25(1) — Fiscal period for individual proprietor of business dis- 
posed of; 249(2)(b) — Where end of fiscal period coincides with end of taxation year. 


Definitions [s. 11]: “business” — 248(1), 249.1; “calendar year’ — Interpretation 


Act 37(1)(a); “fiscal period” — 248(1), 249.1; “individual” — 248(1); “taxation 
year” — 249, 

Regulations [s. 11]: 1104(1) (taxation year of individual for capital cost allowance 
purposes). 


Interpretation Bulletins [s. 11]: IT-151R5: Scientific research and experimental 
development expenditures; IT-184R: Deferred cash purchase tickets issued by Cana- 
dian Wheat Board. 


Inclusions 


12. (1) Income inclusions — There shall be included in comput- 
ing the income of a taxpayer for a taxation year as income from a 
business or property such of the following amounts as are 
applicable: 


(a) services, etc., to be rendered [or goods to be deliv- 
ered] — any amount received by the taxpayer in the year in the 
course of a business 


(i) that is on account of services not rendered or goods not 
delivered before the end of the year or that, for any other 
reason, may be regarded as not having been earned in the 
year or a previous year, or 


(ii) under an arrangement or understanding that it is repay- 
able in whole or in part on the return or resale to the taxpayer 
of articles in or by means of which goods were delivered to a 
customer; 


Related Provisions: 12(1)(x) — Inducements, reimbursements, etc. included in in= 
come; 12(2)— Rule is for greater certainty only; 20(1)(m) — Deductions — reserve 
for goods and services; 20(1)(m.1) — Deductions — manufacturer’s warranty reserve; 
20(1)(m.2) — Deductions — repayment of amount previously included in income; 
20(24) — Amounts paid for undertaking future obligations; 68 — Allocation of 
amounts paid for combination of services and property. 


Selected Cases [para. 12(1)(a)]: Foothills Pipe Lines (Yukon) Ltd. v. R., [1990] 2 
C.T.C. 448 (FCA); leave to appeal to SCC refused (1991), 134 N.R. 238 (note), (sub 
nom. Foothills Pipe Lines (South Yukon) Ltd. v. MNR) (Special charges made by tax- 
payer responsible for pipeline construction to shippers, to be refunded upon completion 
of the project, were liabilities not income); Burrard Yarrows Corp. v. R., [1986] 2 
C.T.C. 313 (FCTD); rev’d in part [1988] 2 C.T.C. 90 (FCA) (Progress payments re- 
ceived were “earned” amounts; reserve not permitted); Anderson v. MNR, [1972] 
C.T.C. 2318 (T.R.B.) (Advance payment pursuant to Prairie Grain Advance Payments 
Act was income, not interest-free loan). 


Subdivision b — Income or Loss from a Business or Property 


Interpretation Bulletins: IT-154R: Special reserves; IT-165R: Returnable containers 
(archived); IT-321R: Insurance agents and brokers — unearned commissions 
(archived); IT-457R: Election by professionals to exclude work in. progress from in- 
come; IT-531: Eligible funeral arrangements. 


1.T. Technical News: 18 (Oerlikon Aérospatiale case); 30 (prepaid income — 
whether 9(1) or 12(1)(a) applies). 

CRA Audit Manual: 27.25.0: Income of professionals and fiscal period issues. 
Forms: T2124: Statement of business activities. 


(b) amounts receivable — any amount receivable by the tax- 
payer in respect of property sold or services rendered in the 
course of a business in the year, notwithstanding that the amount 
or any part thereof is not due until a subsequent year, unless the 
method adopted by the taxpayer for computing income from the 
business and accepted for the purpose of this Part does not re- 
quire the taxpayer to include any amount receivable in comput- 
ing the taxpayer’s income for a taxation year unless it has been 
received in the year, and for the purposes of this paragraph, an 
amount shall be deemed to have become receivable in respect of 
services rendered in the course of a business on the day that is 
the earlier of 


(i) the day on which the account in respect of the services 
was rendered, and 


(ii) the day on which the account in respect of those services 
would have been rendered had there been no undue delay in 
rendering the account in respect of the services; 


Related Provisions: 12(2) — Rule is for greater certainty only; 34 — Professional 
business; 68 — Allocation of amounts in consideration for disposition of property; 
78 — Unpaid amounts; 138(11.5)(k) — Transfer of business by non-resident insurer. 


Selected Cases [para. 12(1)(b)]: Huang & Danczkay Ltd: v. MNR, [1998] 3 C.T.C. 
337 (FCTD) (Receivables brought into income only when income-earning process vir- 
tually complete); Stevenson & Hunt Insurance Brokers Ltd. v.,Canada, [1993] 1 C.T.C. 
383 (FCTD) (Contingent commissions “earned” or “receivable” by insurance broker 
income when amount ascertained); Maritime Telegraph and Telephone Co. v. Canada, 
[1992] 1 C.T.C. 264 (FCA) (Taxpayer not permitted to change: method of reporting 
income for tax purposes); West Kootenay Power and Light Co. v. Canada, [1992] 1 
C.T.C. 15 (FCA) (In calculating income for tax purposes, taxpayer may use different 
method from that-used for accounting purposes); West Hill Redevelopment Co. v. MNR, 
[1991] 2 C.T.C, 83 (FCTD) (Taxpayer who.sold: condominiums and‘ took back mort- 
gages at below-market interest rates must include full price expressed in sale, not price 
reduced by difference’ between face value of mortgage and lesser market value); 
Dominion Construction Co. (Niagara) Ltd. v. MNR, [1974] C.T.C. 2006 (T.R.B.) 
(Holdback taxable in year receivable). 


Interpretation Bulletins: IT-92R2: Income of contractors; IT-129R: Lawyers’ trust 
accounts and disbursements; IT-170R: Sale of property — when included in income 
computation. 


CRA Audit Manual: 27.25.0: Income of professionals and fiscal period issues. 


(c) interest — subject to subsections (3) and (4.1), any amount 
received or receivable by the taxpayer in the year (depending on 
the method regularly followed by the taxpayer in computing the 
taxpayer’s income) as, on account of, in lieu of payment of or in 
satisfaction of, interest to the extent that the interest was not in- 
cluded in computing the taxpayer’s income for a preceding taxa- 
tion year; 
Related Provisions: 12(3) — Accrued, interest taxable to corporation, partnership 
and certain trusts; 12(4) — Annual accrual of interest even if unpaid; 12(4.1) — Im- 
paired debt obligations; 12(9,1) — Exception for certain interests in prescribed debt 
obligations; 12.1 — Cash bonus on Canada Savings Bonds; 16 — Income and capital 
combined; 16(3) — Bonds purchased at a discount; 16(6)— Indexed debt obliga- 
tions — amount deemed received as interest; 17 — Interest deemed received on Joan to 
non-resident; 18(9.1) — Penalties, bonuses and rate reduction payments; 20(1)(c) — 
Deduction for interest paid; 20(1)(1) — Reserve for doubtful debts; 20(1)(p) — Deduc- 
tion for bad: debts; 20(14) — Accrued bond interest; 20(14.1) — Interest on debt obli- 
gation; 81(1)(m) — Interest on certain obligations exempt; 137(4.1) — Interest deemed 
received on certain reductions of capital by credit union; 142.5(3)(a), (b) — Mark-to- 
market debt obligation; 146.2(7) — No tax on interest income received in TFSA; 
218 — Loan to wholly-owned subsidiary; 258(3) — Certain dividends on preferred 
shares deemed to be interest; 258(5) — Deemed interest on certain shares; Canada-U.S. 
Tax Treaty:Art. XI — Taxation of interest. 


History: Para. 12(1)(c) amended by 2001, c. 17, subsec. 5(1), applicable to taxation 
years that end after September 1997. The para. formerly read: 


(c) subject to subsections (3) and (5) [should be (4.1) — ed.], any amount re- 
ceived or receivable by the taxpayer in the year (depending on the method regu- 
larly followed by the taxpayer in computing the taxpayer’s income) as, on ac- 
count of, in lieu of payment of or in satisfaction of, interest to the extent that the 
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interest was not included in computing the taxpayer’s income for a preceding 
taxation year; 


Para. 12(1)(c) amended by 1998, c¢, 19, subsec, 71(1), applicable 
(a) to taxation years that.end after September. 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


The para. formerly read: 
(c) any amount received or receivable by the taxpayer in the year (depending on 
the method regularly followed by the taxpayer in computing the taxpayer’s 
profit) as, on account or in lieu of payment of, or in satisfaction of, interest to the 


extent that the interest was not included in computing the taxpayer’s income for 

a preceding taxation year; 
Selected Cases [para. 12(1)(c)]: Mackinnon v. R., [2008] 3 Cr C2219 CC) 
(Payment for deprivation of funds was interest); Ahmad v. R., [2002] 4 C.T.C. 2497 
(TCC) (Pre-judgment interest was part of damages); Coughlan‘v. 'R., [2001] 4 C.T.C. 
2004 (TCC) (Pre-judgment interest was “interest” and not incremental damages); Shaw 
(J.M.) v. MNR, [1993] 1 C.T.C. 221 (FCA); leave to appeal to SCC refused (1993), 158 
N.R. 399 (note) (Amount paid as “interest” on additional compensation awarded for 
expropriation was interest income, not proceeds of disposition); Praxair Canada Inc. v. 
MNR, [1993] 1 C.T.C. 130: (FCTD) (Creditor accepting shares of debtor in satisfaction 
of unpaid interest received “amount” equal to market value of shares, not par value); 
Fisher, E.R., Ltd. v. R., [1986] 2 C.T.C. 114 (FCTD) (Interest penalty paid on expropri- 
ation was added to proceeds of disposition, and was not a windfall); Miller v: R., [1985] 
2 C.T.C. 139 (FCTD) (Interest on retroactive salary increase not employment income); 
Freeway Properties Inc. v. R,, [1985] 1. C.T.C. 222, (FCTD) (Prepaid interest on mort- 
gage included in year received); Perini Estate vy. R., [1982] C.T.C. 74 (FCA) (Interest 
on proceeds of disposition, determined retroactively and paid at later date, taxable); R. 
v. Henuset Bros. Ltd. (No. 2), [1977] C:T.C. 228 (FCTD) (Prepaid interest was income, 
not down payment). 


Regulations: 201(1)(b) (information return). 


Interpretation Bulletins: IT-265R3: Payments of income and i es combined 
(archived); IT-396R: Interest income. 


I.T. Technical News: 30 (pre-judgment interest). 
Advance Tax Rulings: ATR-61: Interest accrual rules. 


Forms: RC257: Request for an information return program account (RZ); T5: State 
ment of investment income; T5 Summ: Return of investment income. 

(d) reserve for doubtful debts — any amount deducted 

under paragraph 20(1)(1) as a reserve in computing the tax- 

payer’s income for the immediately preceding taxation year; 
Related Provisions: 87(2.2) — Amalgamation’ of ‘insurers; 88(1)(g¢) — Windup of 
subsidiary insurer; 138(11.5)(k) — Transfer of business’ by’ non-resident’ insurer; 
138(11.91)(d) — Computation of income of non-resident insurer; 142.3(1)(c) + 
Amount deductible in respect of specified debt obligation; Reg. 2405(3)gross: Cana- 
dian life investment income’’(d);— Inclusion in life insurer’s. income. 


Selected Cases [para. 12(1)(d)]: 92735 Canada Ltd. v. R., [1999] 2 C.T.C: 2661 
(TCC) (Debt becomes doubtful when collection doubtful on objective basis). 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful debts. 
Forms: T2 SCH 13: Continuity of reserves. 


(d.1) reserve for guarantees, etc. — any amount deducted 
under paragraph 20(1)(1.1) as a reserve in computing the tax- 
payer’s income for the immediately preceding taxation year; 


(e) reserves for certain goods and services, etc. — any 
amount 


(i) deducted under paragraph 20(1)(m) (including. any 
amount substituted by virtue of subsection 20(6) for any 
amount deducted under that paragraph), paragraph 
20(1)(m.1) or subsection 20(7), or 


(ii) deducted under paragraph 20(1)(n), 


in computing the taxpayer’s income from a business for the im- 
mediately preceding year; 
Related Provisions: 66.2(2)(b)(ii)(B), 66.4(2)(a)(ii)(B) — Deductions for resource 
expenses; 87(2.2) — Amalgamation of insurers; 88(1)(g) — Windup of subsidiary: in- 
surer; 138(11.91)(d) — Computation ‘of income of non-resident insurer. 
Selected Cases [para. 12(1)(e)]: Regina Shoppers Mall Ltd.’ v. Canada, [1991] 1 
C.T.C, 297 (FCA) (Taxpayer entitled to file return inconsistent with Minister’s assess- 
ment for previous year); Sears Canada Inc. v. Canada, [1989] 1 C.T.C. 127 (FCA); 
leave to appeal to SCC refused (1989), 100 N.R. 160 (note), (sub nom. Sears Canada 
Inc. v. MNR) (Reserve improperly deducted nevertheless required to be included in 
subsequent year): 
Interpretation Bulletins: IT-73R6: The small business deduction; IT-154R: Special 
reserves. 


I.T. Technical News: 30 (prepaid income — whether 9(1) or 12(1)(a) applies). 


S. 12(1)(e) 


CRA Audit Manual: 27.25.0: Income of professionals and fiscal period issues. 
Forms: T2 SCH 13: Continuity of reserves. 


(e.1) [insurer’s] negative reserves — where the taxpayer is 
an insurer, the amount prescribed in respect of the insurer for the 
year; 
Related Provisions: 20(22) — Deduction in following year; 87(2.2) — Amalgama- 
tion of insurers; 88(1)(g)(i) — Windup of subsidiary insurer; 138(11.5)(j.1) — Transfer 
of business by non-resident insurer; 138(11.91)(d.1)(ii) — Computation of income for 
non-resident insurer. 
History: Para. 12(1)(e.1) added by 1997, c. 25, subsec. 2(1), applicable to 1996 et seq. 
Regulations: 1400(2) (amount prescribed). 


(f) insurance proceeds expended — such part of any 
amount payable to the taxpayer as compensation for damage to, 
or under a policy of insurance in respect of damage to, property 
that is depreciable property of the taxpayer as has been ex- 
pended by the taxpayer 


(i) within the year, and 
(ii) within a reasonable time after the damage, 


on repairing the damage; 
Related Provisions: 13(21)“proceeds of disposition” (c), (f)— Depreciable pro- 
perty — proceeds of disposition. 
(g) payments based on production or use — any amount 
received by the taxpayer in the year that was dependent on the 
use of or production from property whether or not that amount 
was an instalment of the sale price of the property, except that 
an instalment of the sale price of agricultural land is not in- 
cluded by virtue of this paragraph; 
Related Provisions: 12(2.01) — No deferral of amounts taxable anyway under s. 9; 
212(1)(b)(ii), 212(3)“participating debt interest” — Parallel rule for non-resident with- 


holding tax; 212(1)(d)(v) —Earn-out payments to non-resident; Canada-U.S. Tax 
Treaty:Art. [X:6(b) — U.S. resident’s interest income based on sales or cash flow. 
Selected Cases [para. 12(1)(g)]: Smith v. R., [2012] 1 C.T.C. 2282 (TCC) (Pro- 
ceeds of sale calculated exclusively determined by reference to income generated from 
customer list); Wright v. R., [2003] 1 C.T.C. 2726 (TCC) (Payments for sale of trees 
were capital, not subject to provision); Larsen vy. R., [2000] 1 C.T.C. 209 (FCA) (Tim- 
ber stand may be farm property); Lackie y. R., [1979] C.T.C. 389 (FCA) (Proceeds 
from sale of gravel, paid in yearly instalments, was income from property); MNR vy. 
Bartlett, [1972] C.T.C. 333 (FCA) (No special prospector treatment for vendor of min- 
ing rights on terms varying with production); Mel-Bar Ranches Ltd. v. MNR (No. 2), 
[1989] 1 C.T.C. 360 (FCTD) (Sale of timber cut to clear land for grazing not income 
from business). 

Interpretation Bulletins: IT-373R2: Woodlots; IT-423: Sale of sand, gravel or 
topsoil (archived); IT-426R: Shares sold subject to an earnout agreement; IT-462: Pay- 
ment based on production or use, 


(g.1) proceeds of disposition of right to receive produc- 
tion — any proceeds of disposition to which subsection 18.1(6) 
applies; 
History: Para. 12(1)(g.1) added by 1998, c. 19, subsec. 71(2), applicable to disposi- 
tions that occur after November 17, 1996. 
(h) previous reserve for quadrennial survey — any 
amount deducted as a reserve under paragraph 20(1)(o) in com- 
puting the taxpayer’s income for the immediately preceding 
year; 
(i) bad debts recovered —any amount, other than an 
amount referred to in paragraph (i.1), received in the year on 
account of a debt or a loan or lending asset in respect of which a 
deduction for bad debts or uncollectable loans or lending assets 
had been made in computing the taxpayer’s income for a preced- 
ing taxation year; 
Related Provisions: 12.4 — Bad debt inclusion; 20(1)(p) — Bad: debts; 22(1) — 
Sale of accounts receivable; 26(3) — Banks — write-offs and recoveries; 87(2.2) — 
Amalgamation .of insurers; 88(1)(g)-—— Windup of subsidiary insurer; 111(5.3) — 
Doubtful debts and bad debts; 138(11.5)(k) — Transfer of business by non-resident in- 
surer; 142.3(1)(c), (g) — Amount deductible in respect of specified debt obligation; 
142.5(8)(d)(iv) — First deemed disposition of mark-to-market debt obligation. 
Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-220R2: CCA — proceeds 
of disposition of depreciable property; IT-302R3: Losses of a corporation — the effect 
that acquisitions of control, amalgamations, and windings-up have on their deductibil- 
ity — after January 15, 1987; IT-442R: Bad debts and reserve for doubtful debts. 
(i.1) bad debts recovered — where an amount is received in 
the year on account of a debt in respect of which a deduction for 
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bad debts was made under subsection 20(4.2) in computing the 
taxpayer’s income for a preceding taxation year, the amount de- 
termined by the formula 


A x B/C 
where 
A 
B 


is '/2 of the amount so received, 


is the amount that was deducted under subsection 20(4.2) in 
respect of the debt, and 


C is the total of the amount that was so deducted under subsec- 
tion 20(4.2) and the amount that was deemed by that subsec- 
tion or subsection 20(4.3) to be an allowable capital loss in 


respect of the debt; 


Related Provisions: 39(11)—Bad debt recovery; 89(1)‘‘capital dividend ac- 
count”(c) — Capital dividend account. 


History: Para. 12(1)(i.1) amended by 2001, c. 17, subsec. 5(2), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, the reference to the fraction “1/2” in 
the description of A in the para. shall be read as a reference to the fraction “2/3”. The 
para. formerly read: 


(i.1) idem — where an amount is received in the year on account of a debt in 
respect of which a deduction for bad debts under subsection 20(4.2) was made in 
computing the taxpayer’s income for a preceding taxation year, that proportion 
of */4 of the amount that 


(i) the amount that was deducted under subsection 20(4.2) in respect of that 
debt 


is of 


(ii) the total of the amount that was so deducted under subsection 20(4.2) 
and the amount that was deemed to be an allowable capital loss under sub- 
section 20(4.2) in respect of the debt; 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful debts. 


(j) dividends from resident corporations — any amount 
required by subdivision h to be included in computing the tax- 
payer’s income for the year in respect of a dividend paid by a 
corporation resident in Canada on a share of its capital stock; 


Proposed Amendment —12(1 Mi) 


(j) dividends from resident corporations — any. amount — 
of a dividend in respect of a share of the capital stock ot a 
corporation resident in Canada that is required by subdivision — 
h to be included in Coe the he) s income for vie ; 
year; cen oe og 


Application: The November 5, 2010 draft sists as. ES s. 4, a 
amend para. 12( 0) to read as above, applicable after November 5, 2010. a 


Technical Notes: Paragraph 12(1)q) provides for the inclusion in computing a — 
taxpayer’ s income in a taxation year of dividends required by Subdivision h of Divi- 
sion B of Part I to be included in the taxpayer’ s income for the year in respect of a. 
dividend paid by a corporation resident i in Canada ona share of its capital stock, 


Paragraph 12()@) is reworded to refer to any amount of a dividend i in respect of a 
share of the capital stock of a corporation resident in Canada that is required by _ 
subdivision h to be included in computing the taxpayer’s income for the year. This 
change ‘makes the wording of paragraph 12(1)@) consistent with the proposed - word. 
ing of paragraph 12( 1)(kK), which applies to dividends required by subdivision i to be 

included in computing a taxpayer’s income for a taxation year. The proposed ch 
to paragraph 12(1)(k) was included in Bill C- 10, which sia to exist when Parlia- ~ 
ment was dissolved on September 7, 2008. » 


Related Provisions: 82(1) — Taxable dividends received; 84, 84.1(1)(b) —Deemed 
dividends; 139.1(4)(f), (g) — Deemed dividend on demutualization of insurance corpo- 
ration; 139.2 — Deemed dividend on distribution by mutual holding corporation. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada. 


Advance Tax Rulings: ATR-15: Employee stock option plan. 


(k) dividends from other corporations — any amount re- 
quired by subdivision i to be included in computing the tax- 
payer’s income for the year in respect of a dividend paid by a 
corporation not resident in Canada on a share of its capital stock 
or in respect of a share owned by the taxpayer of the capital 
stock of a foreign affiliate of the taxpayer; 


Subdivision b —Income or Loss from a Business or Property 


Related Provisions: 90 — Dividends received from non-resident corporation; 91(1), 
(3) — FAPI inclusions; 115(1)(a)(vii)(B) — Authorized foreign bank’s taxable income 
earned in Canada; 258(3) — Certain dividends on preferred shares deemed to be inter- 
est; 258(5) — Deemed interest on certain shares. 


Selected Cases [para. 12(1)(k)]: Yang v. R., [2011] 4 C.T.C. 2129 (TCC) (Shares 
received as reorganization spin-off were taxable as dividends in kind); Terrador 
Investments Ltd. v. R., [1999] 3.C.T.C. 520 (FCA); leave to appeal to SCC refused 
(May 18, 2000), File 27499 (No bad debt possible where statute deemed. amount to 
have been received). 


(1) partnership income — any amount that is, by virtue of 
subdivision j, income of the taxpayer for the year from a busi- 
ness or property; 
Related Provisions: 96(1)(c)(ii) — Partner taxed on share of partnership’s income 
from business or property; 96(1.1)(b), 96(1.2) — Income inclusion for retired partner. 


Selected Cases [para. 12(1)(I)]: Cornforth v. R., [1982] C.T.C.'45 (FCTD) (All 
income from business with wife. assessed to taxpayer where partnership requirements 
not met). 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner. 
Forms: T2032: Statement of professional activities. 


(m) benefits from trusts — any amount required by subdivi- 
sion k or subsection 132.1(1) to be included in computing the 
taxpayer’s income for the year, except 


(i) any amount deemed by that subdivision to be a taxable 
capital gain of the taxpayer, and 


(ii) any amount paid or payable to the taxpayer out of or 
under an RCA trust (within the meaning assigned by subsec- 
tion 207.5(1)); 
Related Provisions: 12(1)(n.3) — Retirement compensation arrangement — refund 
of contributions; 56(1)(x), (z) — Retirement compensation’ arrangement; 104(7.2) — 
Income inclusion re capital interest in trust; 104(13), (14) —Income from trusts; 
105(1) — Value of benefits from trust; 106(2) — Disposition of income interest in 
trust — income inclusion; 208 — Tax payable by exempt person. 


History: The opening words of para. 12(1)(m) substituted by 1994, c.-21, subsec. 6(1), 
applicable to 1988 et seg. The opening words formerly read: 


(m) any amount required by subdivision k to be included in computing the in- 
come of the taxpayer for the year, except 

(n) employees profit sharing plan [or employee 
trust] — any amount received by the taxpayer in the year out of 
or under 


(i) an employees profit sharing plan, or 
(11) an employee trust 


established for the benefit of employees of the taxpayer or of a 

person with whom the taxpayer does not deal at arm’s length; 
Related Provisions: 6(1)(d) — Inclusions — allocations etc. under profit sharing 
plan; 6(1)(g) — Inclusions — employee benefit plan benefits; 20(1)(w) — Deduction 
to employer; 32.1 — Employee benefit plan deductions; 107.1(a)'— Distribution of 
property by employee trust deemed at FMV; 144(1) — “Employees: profit sharing 
plan” defined; 144(6), (7) — Beneficiary’s receipts, 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(n.1) employee benefit plan — the amount, if any, by which 
the total of amounts received by the taxpayer in the year out of 
or under an employee benefit plan to which the taxpayer has 
contributed as an employer (other than amounts included in the 
income of the taxpayer by virtue of paragraph (m)) exceeds the 
amount, if any, by which the total of all amounts 


(i) so contributed by the taxpayer to the plan, or 
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(ii) included in computing the taxpayer’s income for any pre- 
ceding taxation year by virtue of this paragraph 


exceeds the total of all amounts 


(iii) deducted by the taxpayer in respect of the’ taxpayer’s 
contributions to the plan in computing the taxpayer’s income 
for the year or any preceding taxation year, or 


(iv) received by the taxpayer out of or under the plan in any 
preceding taxation year (other than an amount included in the 
taxpayer’s income by virtue of paragraph (m)); 
Related Provisions: 6(1)(a) — Inclusions — value of benefits; 6(1)(g) — EBP be- 
nefits; 6(10) — Contributions to an EBP; 18(1)(0) — No deduction for EBP contribu- 
tions; 32.1 — EBP deductions; 87(2)(j.3) — Amalgamation — continuation of corpo- 
ration; 107.1(b) — Distribution of property by EBP deemed at cost amount. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(n.2) forfeited salary deferral amounts — where deferred 
amounts under a salary deferral arrangement in respect of an- 
other person have been deducted under paragraph 20(1)(00) in 
computing the taxpayer’s income for preceding taxation years, 
any amount in respect of the deferred amounts that was deducti- 
ble under paragraph 8(1)(0) in computing the income of the per- 
son for a taxation year ending in the year; 

Related Provisions: 6(1)(a) — Inclusions — value of benefits; 6(1)(i) — Salary 


deferral arrangement payments; 6(11) — Salary. deferral. arrangement; 87(2)(j.3) — 
Amalgamations — continuing corporation. 


(n.3) retirement compensation arrangement — the total 
of all amounts received by the taxpayer in the year in the course 
of a business out of or under a retirement compensation arrange- 
ment to which the taxpayer, another person who: carried on a 
business that was acquired by the taxpayer, or any person with 
whom the taxpayer or that other person does not deal at arm’s 
length, has contributed an amount that was deductible under par- 
agraph 20(1)(r) in computing the contributor’s income for a tax- 
ation year; 

Related Provisions: 56(1)(x)-(z) — Employee’s income inclusion amounts re- 

ceived from RCA;  . 87(2)(j.3)— Amalgamation —continuing. corporation; 

207.5-207.7 — Tax in respect of retirement. compensation arrangements. 


Forms: T4A-RCA: Statement of distributions from an RCA. 
(o) [Repealed] 


Related Provisions: 18(1)(m)— Deductions — limitations — royalties; 65 — Al- 
lowance for oil or gas well, mine or timber limit; 66 — Exploration and development 
expenses of principal-business corporations; 69(6), (7) — Unreasonable consideration; 
80.2 — Royalty reimbursements; 104(29) — Flow-through from trust to beneficiaries; 
208 — Tax on certain royalties payable by tax-exempt person; 219(1)(k) — Reduction 
in branch tax; Interpretation Act 8(2.1), (2.2) — Application toxexclusive economic 
zone and continental shelf. 


History: Para. 12(1)(0) repealed by 2003, c. 28, subsec. 1(2), applicable to taxation 
years that begin after 2006. For each taxation year that ends after 2002 and begins 
before 2007, para. 12(1)(0) applied only to the percentage of each amount described by 
that paragraph that is the total of 


(a) that proportion of 100% that the number of days in the taxation year that are 
before 2003 is of the number of days in the taxation year, 


(b) that proportion of 90% that the number of days in the taxation year that are in 
2003\ is of the number of days in the taxation year, 


(c) that proportion of 75% that the number of days in the taxation year that are in 
2004 is of the number of days in the taxation year, 


(d) that proportion of 65% that the number of days in the taxation year that are in 
2005 is of the number of days in the taxation year, and 


(e) that proportion of 35% that the number of days in the taxation year that are in 
2006 is of the number of days in the taxation year. 


The above does not apply for the purpose of applying any provision of Part XII of the 
Regulations that makes reference to the income of a taxpayer. 


Para. 12(1)(o) formerly read: 


(0) royalties, etc.— any amount (other than.a prescribed amount. and an 
amount referred to in paragraph 18(1)(m)) 


(i) that became receivable in the year by 
(A) Her Majesty in right of Canada or of a province, 
(B) an agent of Her Majesty in right of Canada or of a province, or 


(C) a corporation, a commission or an association that is controlled by 
Her Majesty in right of Canada or of a province or by an agent of Her 
Majesty in right of Canada or of a province, and 
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(ii) that can reasonably be considered to be a royalty, tax (other than a tax or 
portion of a tax that can reasonably be considered to be, a municipal or 
school tax), lease rental or bonus, however described, or to be in respect of 
the late receipt or non-receipt of any of those amounts, in relation to 


(A) the acquisition, development or ownership of a Canadian resource 
property of the taxpayer, or 


(B) the production in Canada 


(1) of petroleum, natural gas or related hydrocarbons from a natural 
accumulation of petroleum or natural gas (other than a mineral re- 
source) located in Canada, or from an oil or gas well located in Can- 
ada, in respect of which the taxpayer had an interest, 


(II) of sulphur from a natural accumulation of petroleum or natural 
gas located in Canada, from an oil or gas well located in Canada or 
from a mineral resource located in Canada, in respect of which the 
taxpayer had an interest, 


(III) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or re- 
lated hydrocarbons) or coal from a mineral resource located in Can- 
ada in respect of which the taxpayer had an interest, 


(IV) to any stage that is not beyond the pellet stage or its equivalent, 
of iron from a mineral resource located in Canada in respect of 
which the taxpayer had an interest, or 


(V) to any stage that is not beyond the crude oil stage or its 
equivalent, of petroleum or related hydrocarbons from a deposit lo- 
cated in Canada of bituminous sands or oil shales in respect of 
which the taxpayer had an interest; 


Para. 12(1)(0) amended by 2003, c. 28, subsec. 1(1), applicable to amounts that become 
receivable after December 20, 2002. The para. formerly read: 


any amount (other than an amount referred to in paragraph 18(1)(m), paid or 

payable by the taxpayer, or a prescribed amount) that, because of an obligation 
imposed by statute or a contractual obligation substituted for an obligation im- 
posed by statute, became receivable in the year by 


(i) Her Majesty in right of Canada or a province} 
(ii) an agent of Her Majesty in right of Canada or a province, or 


(iii) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


as a royalty, tax (other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that can reasonably be regarded as being in lieu of 
any such amount, or in respect of the late receipt or non-receipt of any such 
amount, and that can reasonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty of the taxpayer in respect of which the obligation imposed by statute or 
the contractual obligation, as the case may be, applied, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from a natural ac- 
cumulation of petroleum or natural gas (other than a mineral resource) 
located in Canada or from an oil or gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or natural gas 
located in Canada, from an oil or gas well located in Canada or from a 
mineral resource located in Canada, 


(C) to any ‘stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource located in Canada, 


(D) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource located in Canada, or 


(E) to any stage that is not beyond the crude oil stage or its equivalent, 
of petroleum or related hydrocarbons from tar sands from a mineral re- 
source located in Canada, 


in respect of which the taxpayer had an interest to which the obligation im- 
posed by statute or the contractual obligation, as the case may be, applied; 
The portion of para. 12(1)(0) after subpara. (iii) amended by 1997, c. 25, subsec. 2(2), 
applicable to taxation years that begin after 1996. That portion formerly read: 
as a royalty, tax (other than a tax or portion thereof that may reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that may reasonably be regarded as being in lieu of 
any such amount, and that may reasonably be regarded as being in relation to 
(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty, or 
(v) the production in Canada 
(A) of petroleum, natural gas or related hydrocarbons from a natural ac- 


cumulation of petroleum or natural gas (other than a mineral resource) 
or from an oil or gas well, 
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(B) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource, 
(C) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource, or 
(D) to any stage that is not beyond the crude oil stage or its equivalent, 
~ of petroleum or related hydrocarbons from tar sands from a mineral 
resource, 
situated on property in Canada in which the taxpayer had an interest with 
respect to which the obligation imposed by statute or the contractual obliga 
tion, as the case may be, applied; . 
Cl. 12(1)(0)(v)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 7(1), applica- 
ble with respect to amounts that become receivable after July 13, 1990. That cl. for- 
merly read: 


(B) to any stage that is not beyond the prime metal stage or its equivalent, of 
metal or minerals (other than iron or petroleum or related hydrocarbons) from a’ 
mineral resource, 


Selected Cases [para. 12(1)(0)]: Imperial Oil Resources Ltd. v. Canada (A.-G.), 
[2010] 2 C.T.C. 104 (FCA) (Remission based on royalties receivable from producing 
properties); French Shoes Ltd. v. R., [1986] 2'C.T.C. 132 (FCTD) (Tenant inducement 
paid to franchise included in income); Midwest Oil Production Ltd. v. R.; [1983] C.T.C. 
338 (RCA) (Royalty was “amount receivable” despite interposition of marketing 
board), 

Regulations: 1211 (prescribed amount). 

Remission Orders: Syncrude Remission Order, P.C. 1976-1026 (remission of tax on 
royalties etc. relating to the Syncrude Project). 


Interpretation Bulletins: IT-438R2: Crown charges — resource properties -in 
Canada, 
Information Circulars: 86-3: Alberta Royalty Tax Credit — Individuals. 


Forms: T2 SCH 14: Miscellaneous payments to residents; T2 SCH 400: Saskatchewan 
royalty tax rebate calculation; T2 SCH 420: B.C. royalty and deemed income rebate 
calculation and application; T79: Alberta royalty tax rebate (individuals); T81 (IND), 
T81 (CORP): B.C. royalty and deemed income rebate calculation and application; T82: 
Saskatchewan royalty tax rebate. 

(0.1) foreign oil and gas production taxes — the total of 

all amounts, each of which is the taxpayer’s production tax 

amount for a foreign oil and gas business of the taxpayer for the 

year, within the meaning assigned by subsection 126(7); 
History: Para. 12(1)(0.1) added by 2001, c. 17, subsec. 5(3), applicable to taxation 
years of a taxpayer that begin after the earlier of 

(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 117(26), a date is designated in writing by 
the taxpayer and the designation is filed with the Minister of National Revenue on 
or before the taxpayer’s filing-due date for the taxpayer’s taxation year that in- 
cludes June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


(p) certain payments to farmers — any amount received by 
the taxpayer in the year as a stabilization payment, or as a refund 
of a levy, under the Western Grain Stabilization Act or as a pay- 
ment, or a refund of a premium, in respect of the gross revenue 
insurance program established under the Farm Income Protec- 
tion Act; 

Related Provisions: 20(1)(ff) — Deductions — payments by farmers. 


History: Para. 12(1)(p) substituted by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 3(1), 
applicable to 1991 et seg. Para. 12(1)(p) formerly read: 


(p) any amount received by the taxpayer as a stabilization payment or as a refund 
of levy under the Western Grain Stabilization Act, 
Regulations: 234-236 (information slips for farm support payments). 
Remission Orders: Farmers’ Income Taxes Remission Order, P.C. 1993-1647 (re- 
mission of taxon certain income under 12(1)(p), for 1992). 
(q) employment tax deduction — any amount deducted 
under subsection 127(13) or (14) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, by the taxpayer for 
the year; 
Application Rules: 69 (meaning of “chapter 148 of ...”). 


(r) inventory adjustment [depreciation, etc.] — the total 
of all amounts each of which, in respect of a property described 
in the taxpayer’s inventory at the end of the year and valued at 
its cost amount to the taxpayer for the purposes of computing 
the taxpayer’s income for the year, is an allowance in respect of 


LT. 


Subdivision b Income or’ Loss from:a Business or Property 


depreciation, obsolescence or depletion included in that cost 
amount; 


Related Bitotelaae: 10(1),— Inventory valuation; 20(1)(ii).—. Deduction allowed in 
next year; 87(2)(j.1) — Amalgamations — ASOT adjustment. 


(s) reinsurance commission — the total of all amounts each 
of which is the maximum amount that an insurer may claim in 
the year in respect of a reserve for a reinsurance commission for 
a policy as allowed by regulations made under paragraph 
20(7)(c) in respect of a risk the reinsurance of which is assumed 
by the taxpayer; 


45 


S. 12(1)(x)Gi 


Related Provisions: 18.1(15)— Reinsurer’s sales commissions excluded from 
matchable expenditure rules; 20(1)Gj) — Reinsurance commission — deduction; 
87(2.2) — Amalgamation. of insurers; 88(1)(g)—— Windup of ‘subsidiary insurer; 
138(11.5)(k) — Transfer of business by non-resident: insurer. 


(t) investment tax credit — the amount deducted under sub- 
section 127(5) or (6) in-respect‘of a property acquired or an ex- 
penditure made in a preceding taxation’ year in computing the 
taxpayer’s tax payable for a preceding taxation year to the extent 
that it was not included in computing the taxpayer’s income for 
a preceding taxation year under this. paragraph or,is not included 
in an amount determined under paragraph 13(7.1)(e) or 37(1)(e), 
subparagraph 53(2)(c)(vi) or (h)(ii) or for I in the definition “un- 
depreciated capital cost” in subsection 13(21) or L in the defini- 
tion “cumulative Canadian exploration expense” in subsection 
-66.1(6); 

Related Provisions: 12(1)(x) — Other government assistance; 70(1) — Death of a 

taxpayer; 87(2)(j.6) — Amalgamations — continuing, corporation; 88(2)(c) — Wind- 

ing-up of a Canadian corporation. 

Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay- 


ments and investment tax credit; IT-273R2: Government assistance — general 
comments. 


Information Circulars: 78-4R3: Investment tax credit rates. 


(u) home insulation or energy conversion grants — the 
amount of any grant received by the taxpayer in the year under a 
prescribed program of the Government of Canada relating to 
home insulation or energy conversion in respect of a property 
used by the taxpayer principally for the purpose of gaining or 
producing income from a business or property; 

Related Provisions: 13(7.1) — Deemed capital cost of certain property; 53(2)(k) — 


Adjustments to cost base; 56(1)(s) — Amounts to be included in income for year — 
grants under prescribed programs. 


Regulations: 224 (information return); 5500, 5501 (prescribed program). 


(v) research and development deductions — the amount, 
if any, by which the total of amounts determined at the end of 
“the year in respect of the taxpayer under paragraphs 37(1)(d) to 
(h) exceeds the total of amounts determined at the end of the 
year in respect of the taxpayer under paragraphs 37(1)(a) to 
(c.1); 
Related Provisions: 37(1)(c:1) — Deduction allowed in later»year. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Forms: T2 SCH 14: Miscellaneous payments to residents. 


(w) subsec. 80.4(1) benefit — where the taxpayer is a corpo- 
ration that carried on a personal services business at any time in 
the year or a preceding taxation year; the amount deemed by 
subsection 80.4(1) to be a benefit received by it in the year from 
catrying on a personal services business; 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(x) inducement, reimbursement, [refund] etc. — any par- 
ticular amount (other than a prescribed amount), received by the 
taxpayer in the year, in the course of earning income from a bus- 
iness or property, from 


(i) a person or partnership (in this paragraph referred to as 
the “payer”’) who pays the particular amount 


(A) in the course of earning income from a business or 
property, 

(B) in order to achieve a benefit or advantage for the 
payer or for persons with whom the payer does not deal at 
arm’s length, or 


(C) in circumstances where it is reasonable to conclude 
that the payer would not have paid the amount but for the 
receipt by the payer of amounts from a payer, govern- 
ment, municipality or public authority described in this 
subparagraph or in subparagraph (ii), or 


(ii) a government, municipality or other public authority, 
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where the particular amount can reasonably be considered to 
have been received 


(iii) as an inducement, whether as a grant, subsidy, forgivable 
loan, deduction from tax, allowance or any other form of in- 
ducement, or 


(iv) as a refund, reimbursement, contribution or allowance or 
as assistance, whether as a grant, subsidy, forgivable loan, 
deduction from tax; allowance or any other form of assis- 
tance, in respect of 


(A) an amount included in, or deducted as, the cost of 
property, or 


(B) an outlay or expense, 


Selected Cases [subpara. 12(1)(x)({iv)]: Hudson Bay Mining & Smelting Co. v. R., 
[2003] 2 C.T.C. 2608 (TCC) (Specific provision re CEE applied over general language 
of para. 12(1)(x)); Canada Safeway Ltd. v. R., [1998] 1 C.T.C. 120 (FCA) (“Reim- 
bursement” does not include refund of tax). 


to the extent that the particular amount 


(v) was not otherwise included in computing the taxpayer’s 
income, or deducted in computing, for the purposes of this 
Act, any balance of undeducted outlays, expenses or other 
amounts, for the year or a preceding taxation year, 


_ Proposed Addition — 12(1)(x)(v.1), 
(v.1) is not an amount received by the taxpayer in respect 
of a restrictive covenant, as defined by subsection 56.4(1), 
that was included, under subsection 56.4(2), in computing 
the income of a person related to the taxpayer, 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 6(1), 
will add subpara. 12(1)(x)(v.1), applicable after October 7, 2003. 
Technical Notes (July 2010): Paragraph 12(1)(x) provides that certain induce- 
ments, reimbursements, contributions, allowances and assistance received by a tax- 
payer in the course of earning income from a business or property must be included 
in income “to the extent that” the particular amounts have not otherwise been in- 
cluded in income or reduced the cost of a property or the amount of an outlay or 
expense. Paragraph 12(1)(x) is amended consequential to the restrictive covenant 
rules in new section 56.4 (additional commentary is provided in the explanatory 
notes accompanying new section 56.4). 
New subparagraph 12(1)(x)(v.1) provides that the income inclusion pa ate to in 
paragraph (x) does not apply to the extent the amount in respect of a restrictive cove- 
nant (as defined by new subsection 56.4(1)) was included under subsection 56.4(2) in 
computing the income of a person related to the taxpayer. In other words, to the 
extent that a taxpayer receives an amount for a restrictive covenant that a person 
related to the taxpayer is required under subsection 56.4(2) to include in computing 
income, paragraph 12(1)(x) will not apply to require the taxpayer to include the 
amount in computing the taxpayer’s income. 


(vi) except as provided by subsection 127(11.1), (11.5) or 
(11.6), does not reduce, for the purpose of an assessment 
made or that may be made under this Act, the cost or capital 
cost of the property or the amount of the outlay or expense, 
as the case may be, 


(vii) does not reduce, under subsection (2.2) or 13(7.4) or 
paragraph 53(2)(s), the cost or capital cost of the property or 
the amount of the outlay or expense, as the case may be, and 


(viii) may not reasonably be considered to be a payment 
made in respect of the acquisition by the payer or the public 
authority of an interest in the taxpayer or the taxpayer’s busi- 
ness or property; 


Proposed Amendment — 12(1)(x)(viii) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
177(1), will amend subpara. 12(1)(x)(viii) by substituting ‘ ‘taxpayer, an interest in, or 
for civil law a right in, the taxpayer’s business or an interest in, or for civil law a real 
right i in, the taxpayer’s property” for “taxpayer or the ane age 's business or property’, 
to come into force on Royal Assent. — 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 12(1)(t) — Investment tax credits; 12(1)(x.2) — Crown royalty 
refund — income inclusion; 12(2.1) — Receipt of inducement, reimbursement, etc.; 
12(2.2) — Election to exclude amount from income; 13(7.4) — Deemed capital cost of 
certain property; 20(1)(hh) — Repayments of inducements, etc.; 37(1)(d.1) — Reduc- 
tion of R&D pool for provincial super R&D allowance; 53(2)(k) — Reduction in 
ACB — assistance; 53(2.1) — Election; 80(1)“excluded obligation’”(a)(i) — Debt for- 
giveness rules do not apply where amount included under 12(1)(x); 80.2 — Royalty 
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reimbursements; 80.3(2) — Deferral of income from assistance to farmers for destroy- 
ing livestock; 87(2)(j.6) — Amalgamations — continuing corporation; 125.4(5) — Ca- 
nadian film/video credit deemed to be assistance; 125.5(5) — Film/video production 
services credit deemed to be assistance; 127(9) — Meaning of “non-government assis- 
tance” for ITC purposes; 127(18) — Reduction of qualified expenditures for ITC to 
reflect assistance; 143.4(4) — Contingency added later to previously-claimed expendi- 
ture triggers 12(1)(x) inclusion; 248(16), (16.1), (18), (18.1) — GST and QST input tax 
credit, refund and rebate deemed to be government assistance. 


History: Subpara. 12(1)(x)(i) amended by 1999, c. 22, subsec. 5(1), applicable to 
amounts received after February 23, 1998 other than amounts received before 1999 
pursuant to an agreement in writing made before February 24, 1998. The subpara. for- 
merly read: 


(i) a person (in this paragraph referred to as the “payer”) who pays the particular 
amount in the course of earning income from a business or property or in order 
to achieve a benefit or advantage for the payer or for persons with whom the 
payer does not deal at arm’s length, or 


The portion of para. 12(1)(x) before subpara. (vii) amended by 1998, c. 19, subsec. 
71(3), applicable to amounts received after 1990 except that, for taxation years that 
began before 1996, subpara. 12(1)(x)(vi) shall be read without reference to “(11.5) or 
(11.6),”. That portion formerly read: 


(x) inducement, reimbursement, etc. — any amount (other than a prescribed 
amount) received by the taxpayer in the year, in the course of earning income 
from a business or property, from 


(i) a person who pays the amount (in this paragraph referred to as “the ~ 
payer”) in the course of earning income from a business or property or in 
order to achieve a benefit or advantage for the payer or for persons with 
whom the payer does not deal at arm’s length, or 


(ii) a government, municipality or other public authority 
where the amount can reasonably be considered to have been received 


(iii) as an inducement, whether as a grant, subsidy, forgivable loan, deduc- 
tion from tax, allowance or any other form of inducement, or 


(iv) as a reimbursement, contribution or allowance or as assistance, whether 
as a grant, subsidy, forgivable loan, deduction from tax, allowance or any 
other form of assistance, in respect of the cost of property or in respect of an 
outlay or expense 


to the extent that the amount 


(v) was not otherwise included in computing the taxpayer’s income, or de- 
ducted in computing, for the purposes of this Act, any balance of undeducted 
outlays, expenses or other amounts, for the year or a preceding taxation year, 


(vi) except as provided by subsection 127(11.1), (11.5) or (11.6), does not 
reduce, for the purpose of an assessment made or that may be made under 
this Act, the cost or capital cost of the property or the amount of the outlay 
or expense, as the case may be, 


Subsec. 4(4) of the Western Grain Transition Payments Act (1995, c. 17, Sch. II), as 
amended by 1998, c. 19, s. 303, provides, effective for payments made after June 22, 
1995: 


4. (4) Tax treatment — For the purposes of the Income Tax Act, 


(b) a transition payment received in respect of farmland that was, immedi- 
ately before its disposition by the applicant, capital property of the applicant 
shall, where the farmland is disposed of before the payment is received, be 
considered to be an amount required by subsection 53(2) of that Act to be 
deducted in computing the adjusted cost base of the farmland to the appli- 
cant immediately before the disposition; 


(c) a transition payment to which neither paragraph (a) nor (b) applies, re- . 
ceived by the applicant, shall be considered to be assistance received in the 
course of earning income from a business or property in respect of the cost 
of the property or in respect of an outlay or an expense; and 


(d) where, pursuant to an equitable arrangement referred to in paragraph 
6(c), a portion of a transition payment received by an applicant is paid to a 
person or partnership that is leasing farmland from the applicant, that portion 
paid to the person or partnership is required to be included in computing the 
income of the person or partnership from a business for the taxation year of 
the person or partnership in which it is received and the amount so paid is 
deemed not to be a transition payment received by the applicant for the pur- 
poses of paragraphs (a) to (c). 


Subpara. 12(1)(x)(vi) amended by 1996, c. 21, s. 4, applicable to taxation years that 
begin after 1995. The subpara. formerly read: 


(vi) except as provided by subsection 127(11.1), does not reduce, for the pur- 
poses of this Act, the cost or capital cost of the property or the amount of the 
outlay or expense, as the case may be, 


Selected Cases [para. 12(1)(x)]: PSC Elstow Research Farm Inc. v. R., [2009] 3 
C.T.C. 2157 (TCC) (Government assistance not taxable where previously used to re- 
duce qualified expenditures); Hudson Bay Mining & Smelting Co. v. R., [2003] 2 
C.T.C. 2608 (TCC) (Specific provision re CEE applied over general language of para. 
12(1)(x)); Coughlan v. R., [2001] 4 C.T.C. 2004 (TCC) (Damages for loss of indemnity 
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and insurance benefits not taxable); Jron Ore Co. of Canada v. R., [2001] 3 C.T.C: 281 
(FCA); aff’ g [2000] 2 C.T.C. 2402 (TCC) (Extra “or” in enumeration interrupts possi- 
bility that all words to be within same category); Bois Aisé de, Roberval Inc. v. R., 
[1999] 4 C.T.C. 2161 (TCC) (Refunds taxable in year of receipt, regardless of year 
improper expense incurred); Supermarché Ste-Croix Inc. v. Canada, [1996] 1 C.T.C. 
2506 (TCC) (Purchase quotas and first refusal not “interest” in a business; exception 
inapplicable. Compare Supermarché Dubuc & Frére Inc.); CCLC Technologies Inc. v. 
Canada, [1996] 1 C.T.C: 7 (FCTD) (Payments in ordinary course of business are not 
government “assistance”); RSI Research Ltd. v. Canada, [1993] 2 C.T.C. 2378 (TCC) 
(Amount received in consideration of grant of right to portion of taxpayer’s revenues 
not “non-governmental assistance”); Canada v. Westcoast Energy Inc., [1992] 1 C.T.C. 
261 (FCA) (Damage settlement in negligence action not a “reimbursement” within 
meaning of provision); Woodward Stores Ltd. v. Canada, [1991] 1 C.T.C. 233 (FCTD) 
(“Fixturing allowance” (inducement) was capital receipt). 


Regulations: 234-236 (information slips for farm support payments); 7300 (pre- 
scribed amount). 


Interpretation Bulletins: IT-151R5: Scientific ‘research and experimental develop- 
ment expenditures; IT-232R3: Losses — their deductibility in the loss. year or in other 
years; IT-273R2: Government assistance — general comments. 


1.T.. Technical. News: 5. (western grain transition payments); 7 (lease inducement 
payments — renewal term); 16 (Canderel, Toronto College Park and Ikea cases); 29 
(application of paragraph 12(1)(x)). 
Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance. 
CRA Audit Manual: 27.12.4: Farming and fishing income — income tax implica- 
tions — government assistance; 27.5.4: Rebates from coin-operated devices remission 
order; 27.20.0: Inducement payments. 
(x.1) fuel tax rebates — the total of all amounts each of 
which is 
(i) a fuel tax rebate received in the year by the taxpayer under 
subsection 68.4(3) [of] the Excise Tax Act, or 


(ii) the amount determined by the formula 


10 (A—B)—C 
where 


A is the total of all fuel tax rebates under subsections 
68.4(2) and (3.1) of that Act received in the year by the 
taxpayer, 

is the total of all amounts, in respect of fuel tax rebates 
under section 68.4 of that Act received in the year by the 
taxpayer, repaid by the taxpayer under subsection 68.4(7) 
of that Act, and 


is the total of all amounts, in respect of fuel tax rebates 
under section 68.4 of that Act received in the year, de- 
ducted under subsection 111(10) in computing the tax- 
payer’s non-capital losses for other taxation years; 
Related Provisions: 87(2)(uu) — Fuel tax rebates; 88(1)(e.2) — Winding-up; 
111010) — Fuel tax rebate —loss abatement; 111(11) — Fuel tax rebate — partner- 
ships; 161(7)(a)(viii) — Effect of carry-back of loss, etc.; 164(S)(a) — Effect of carry- 
back of loss, etc.; 164(5.1)(a) — Effect of carry-back of loss, etc.; 257 — Formula can- 
not calculate to less than zero. 


History: Subpara. 12(1)(x.1)(ii) amended by 1997, c. 26, s. 82, applicable to 1997 et 
seg. Subpara. (xi.1)(ii) formerly read: 
(ii) the amount, if any, by which 
(A) 10 times the amount, if any, by which 
(I) the total of all fuel tax rebates under subsection 68.4(2) of that Act 
received in the year by the taxpayer 
exceeds 


(II) the total of all amounts, in respect of fuel tax rebates under subsec- 
tion 68.4(2) of that Act received in the year by the taxpayer, repaid by 
the taxpayer under subsection 68.4(7) of that Act 
exceeds 
(B) the total of all amounts, in respect of fuel tax: rebates under subsection 
68.4(2) of that Act received in the year, deducted under subsection 111(10) 
in computing the taxpayer’s non-capital loss for a year; 


Para. 12(1)(x.1) added by 1994, c. 7, Sch. VI (1992, c. 29), s. 2, applicable to 1992 et 
seq. 
(x.2) Crown charge [royalty] rebates — [Phased in until 
2012 — see below] the total of all amounts each of which is an 
amount that 
(i) was received by the taxpayer, including by way of a de- 
duction from tax, in the year as a refund, reimbursement, 
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contribution or allowance, in respect of an amount that was 
at any time receivable, directly or indirectly in any manner 
whatever, by Her Majesty in right of Canada or of a province 
in respect of 
(A) the acquisition, development or ownership. of a Cana- 
dian resource property, or 
(B) the production in Canada from a acer resource, a 
natural accumulation of petroleum or natural gas, or/an oil 
or a gas well, and ' 
(ii) was not otherwise included in ships the’ taxpayer’s 
income for the year ora preceding taxation year; 
Related Provisions: 12(1)(x)(iii), (iv) — Alternative income inclusion. 


History: Para. 12(1)(x.2) added by 2003, c. 28, subsec. 1(3), applicable to taxation 
years that end after 2002, except that for each taxation year that begins before 2012 
para. 12(1)(x.2) applies to the amount determined in respect of that taxation year by the 
formula 


[A —(B Xx Cx D)] XE 
where 
A is the amount to which that paragraph would apply but for this subsection; 


B is the total of all amounts each of which was received by the taxpayer in the 
taxation year under Division 1 of Part.6 or Part 11 of the Alberta Corporate Tax 
Act, R.S.A. 2000, c.-A-15; 


C is 
(a) in the case of an individual, 1, 


(b) in the case of a taxable Canadian corporation, the greater of 0 and the frac- 
tion determined by the formula 


1 — (F/$3 million) 
where 
F is the amount by which the Alberta crown royalty, within the meaning 
assigned: by Division 1 of Part 6 of the Alberta Corporate Tax Act, of the 
corporation for the taxation year exceeds $2 million, and 
(c) in any other case, 0; 
D is the percentage that is the total of 
(a) that proportion of 50% that the number of days in the taxation year that are 
before 2008 is of the number of days in the taxation year, 
(b) that proportion of 40% that the number of days in the taxation year that are 
in 2008 is of the number of days in the taxation year, 
(c) that proportion of 30%-that the number of days in the taxation year that are 
in 2009 is of the number of days in the taxation year, 
(d) that proportion of 20% that the number of days in the taxation year that are 
in 2010 is of the number of days in the taxation year, and 
(e) that proportion of 10% that the number of days in the taxation year that are 
in 2011 is of the number of days in the taxation year; and 
E is 
(a) for the purpose of applying any provision of Part XII of the Income Tax 
Regulations, nil, and 
(b) for any other purpose, the percentage that is the total of 


(i) that proportion of 10% that the number of days in the taxation year that 
are in 2003 is of the number of days in the taxation year, 

(ii) that proportion of 25% that the number of days in the taxation year that 
are in 2004 is of the number of days in the taxation year, 

(iii) that proportion of 35% that the number of days in the taxation year 
that are in 2005 is of the number of days in the taxation year, 


(iv) that proportion of 65% that the number of days in the taxation year 
that are in 2006 is of the number of days in the taxation year, and 


(v) that proportion of 100% that the number of days in the taxation year 
that are after 2006 is of the number of days in the taxation year. 
(y) automobile provided to partner — where the taxpayer 
is an individual who is a member of a partnership or an em- 
ployee of a member of a partnership and the partnership makes 
an automobile available in the year to the taxpayer or to a person 
related to the taxpayer, the amounts that would be included by 
reason of paragraph 6(1)(e) in the income of the taxpayer for the 
year if the taxpayer were employed by the partnership; 
History: Para. 12(1)(y) amended by 1997, c. 10, s. 268, applicable to 1996 et seq. 
Para. (y) formerly read: 


(y) where the taxpayer is an individual who is a member of a partnership or an 
employee of a member of the partnership and the partnership makes an automo- 
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bile available in the year to the taxpayer or to,a person related to the taxpayer, 
the amounts that would be included, by reason of paragraph 6(1)(e) or by reason 
of paragraph 6(1)(e.1) if that paragraph were read without reference to paragraph 
6(1)(a), in the income of the taxpayer for the year if the taxpayer were employed 
by the partnership; 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 
1992. 


(z) amateur athlete trust payments — any amount in re- 
spect of an amateur athlete trust required by section 143.1 to be 
included in computing the taxpayer’s income for the year; 


Related Provisions: 143.1(2) — Amounts included in beneficiary’s income. 


History: Para. 12(1)(z) added by 1994, c. 7, Sch VIII (1993, c. 24), subsec. 3(2), appli- 
cable to 1988 et seq. 


Forms: T1061: Canadian amateur athletic trust group information return. 


(z.1) qualifying environmental trusts — the total of all 
amounts received by the taxpayer in the year as a beneficiary 
under a qualifying environmental trust, whether or not the 
amounts are included because of subsection 107.3(1) in comput- 
ing the taxpayer’s income for any taxation year; 
Related Provisions: 20(1)(ss) — Deduction for contribution to qualifying environ- 
mental trust; 87(2)(j.93) — Amalgamations — continuing corporation; 107.3(2) — 
Where property of qualifying environmental trust transferred to beneficiary; 
107.3(3) —Income where trust ceases to be qualifying environmental trust; 
107.3(4) — No income inclusion under 104(13) for amounts payable by trust. 


History: Para. 12(1)(z.1) amended by 1998, c. 19, s. 2, applicable to taxation years 
that end after February 18, 1997. The para. formerly read: 


(z.1) mining reclamation trusts — the total of all amounts received by the tax- 
payer in the year as a beneficiary under a mining reclamation trust, whether or 
not such amounts are included because of subsection 107.3(1) in computing the 
taxpayer’s income for any taxation year; 


Para. 12(1)(z.1) added by 1995, c. 3, s. 2, applicable to taxation years that end after 
February 22, 1994. 


(z.2) dispositions of interests in qualifying 
environmental trusts — the total of all amounts each of 
which is the consideration received by the taxpayer in the year 
for the disposition to another person or partnership of all or part 
of the taxpayer’s interest as a beneficiary under a qualifying en- 
vironmental trust, other than consideration that is the assumption 
of a reclamation obligation in respect of the trust; 
Related Provisions: 20(1)(tt) — Deduction for acquisition of interest in qualifying 
environmental trust; 39(1)(a)(v) — No capital gain on disposition of interest; 50(1) — 
Conditions for business investment loss where shares or debt still owned; 
87(2)§,93) — Amalgamations — continuing corporation; 107.3(1)(b) — Where bene- 
ficiary not resident in Canada. 
History: Para. 12(1)(z.2) amended by 1998, c. 19, s. 2, applicable to taxation years 
that end after February 18, 1997. The para. formerly read: 


(z.2) dispositions of interests in mining reclamation, trusts — the total of all 
amounts each of which is the consideration received by the taxpayer in the year 
for the disposition to another person or partnership of all or part of the taxpayer’s 
interest as a beneficiary under a mining reclamation trust, other than considera- 
tion that is the assumption of a mining reclamation obligation in respect of the 
trust; 


Para. 12(1)(z.2) added by 1995, c. 3, s. 
February 22, 1994. 


(z.3) debt forgiveness — any amount required because of 
subsection 80(13) or (17) to be included in computing the tax- 
payer’s income for the year; 


History: Para. 12(1)(z.3) added by 1995, c. 21, s. 76, applicable to taxation years that 
end after February 21, 1994. 


(z.4) eligible funeral arrangements — any amount required 
because of subsection 148.1(3) to be included in computing the 
taxpayer’s income for the year; 


History: Para. 12(1)(z.4) added by 1995, c. 21, s. 76, applicable to 1993 et seq. 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(z.5) TFSA amounts — any amount required by subsection 
146.2(9) or section 207.061 to be included in computing the tax- 
payer’s income for the year; and 


Related Provisions: 212(1)(p) — Non-resident withholding tax. 


9) 


as 


applicable to taxation years that end after 
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History: Para. 12(1)(z.5) amended by 2010, c. 25, s. 4, applicable after October 16, 
2009. It formerly read: 


(z.5) former TFSA [after death] — any amount required because of subsection 
146.29) to be included in computing the taxpayer’s income for the year; and 
Para. 12(1)(z.5) added by 2009, c. 2, subsec. 4(1), applicable to 2009 et seq. 
Former para. 12(1)(z.5) repealed by 2003, c. 28, subsec. 1(4), applicable to taxation 
years that begin after 2006. For each taxation year that ended after 2002 and began 
before 2007, the reference to “25%” in para. 12(1)(z.5) is to be read as a reference to 
the percentage that is the total of 


(a) that proportion of 25% that the number of days in the taxation year that are 
before 2003 is of the number of days in the taxation year, 


(b) that proportion of 22.5% that the number of days in the taxation year that are in 
2003 is of the number of days in the taxation year, 


(c) that proportion of 18.75% that the number of days in the taxation year that are 
in 2004 is of the number of days in the taxation year, 


(d) that proportion of 16.25% that the number of days in the taxation year that are 
in 2005 is of the number of days in the taxation year, and 


(e) that proportion of 8.75% that the number of days in the taxation year that are in 
2006 is of the number of days in the taxation year. 


Former, para. 12(1)(z.5) formerly read: 
(z.5) resource loss — 25% of the taxpayer’s prescribed resource loss for the 
year; and 


Former para. 12(1)(z.5) added by 1997, c. 25, subsec. 2(3), applicable to taxation years 
that begin after 1996. 


(z.6) refunds [of countervailing or anti-dumping du- 
ties] — any amount received by the taxpayer in the year in re- 
spect of a refund of an amount that was deducted under para- 
graph 20(1)(vv) in computing income for any taxation year. 


Related Provisions: 13(21)“undepreciated capital cost’K — Deduction of refund 
from UCC of depreciable property. 


History: Para. 12(1)(z.6) added by 1999, c. 22, subsec. 5(2), applicable to amounts 
received after February 23, 1998. 


(2) Interpretation — Paragraphs (1)(a) and (b) are enacted for 
greater certainty and shall not be construed as implying that any 
amount not referred to in those paragraphs is not to be included in 
computing income from a business for a taxation year whether it is 
received or receivable in the year or not. 

Selected Cases [subsec. 12(2)]: Maritime Telegraph and Telephone Co. y. Can- 
ada, [1991] 1 C.T.C. 28 (FCTD); aff’d [1992] 1 C.T.C. 264 (FCA) (The principle that 
amounts not referred to in para. 12(1)(b) may still be included in computing income 
preins = oo from changing method of reporting income for tax purposes). 


Proposed Addition — 12(2 Of) 


(2. 01) No deferral of s. 9 income under para. (a) — {Pac - 
agraph (1)(g) does not defer the inclusion in income of : 
amount that would, if this section were read without reference 
that paragraph, be included in Compan | the OE S pees 
accordance with section 9. 2 
Application: The July 16, 2010 draft legislation (Part . _ tecnica, ee 6( 
will add subsec. 12(2.01), in force on Royal Assent. a 
Technical Notes (July 2010): New subsection 12(2 01), pee comes into fore 
on Royal Assent, provides that paragraph 12(1)(g) does not defer the. inclusion : 
taxpayer’ s income of an amount that would otherwise be so included at an ear 
time in accordance with section 9. Accordingly, where an amount based on prod 
tion or use would be included in computing a taxpayer’s income from a busine ro 
property (if section 12 were read without reference to paragraph 12(1)(g)) at a time - 
when the amount is ei 


od d, subsection 12(2.01) clarifies that _ 
paragraph 12(1)(g) does not apply to defer the inclu ios of the amount in income _ 
until the time of receipt. : a : 


eee es 


(2.1) Receipt of inducement, reimbursement, etc. — For the 
purposes of paragraph (1)(x), where at a particular time a taxpayer 
who is a beneficiary of a trust or a member of a partnership has 
received an amount as an inducement, whether as a grant, subsidy, 
forgivable loan, deduction from tax, allowance or any other form of 
inducement, in respect of the activities of the trust or partnership, or 
as a reimbursement, contribution, allowance or as assistance, 
whether as a grant, subsidy, forgivable loan, deduction from tax, 
allowance or any other form of assistance, in respect of the cost of 
property or in respect of an expense of the trust or partnership, the 
amount shall be deemed to have been received at that time by the 
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trust or partnership, as the case may be, as such an inducement, re- 
imbursement, contribution, allowance or assistance. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(2.2) Deemed outlay or expense — Where 


(a) in a taxation year a taxpayer receives an amount that would, 
but for this subsection, be included under paragraph (1)(x) in 
computing the taxpayer’s income for the year in respect of an 
outlay or expense (other than an outlay or expense in respect of 
the cost of property of the taxpayer) made or incurred by the 
taxpayer before the end of the following taxation year, and 


(b) the taxpayer elects under this subsection on, or before the day 
on or before which the taxpayer’s return of income under this 
Part for the year is required to be filed, or, would, be required to 
be filed if tax under this Part were payable by the taxpayer for 
the year or, where the outlay or expense is made or incurred in 
the following taxation year, for that following year, 


the amount of the outlay or expense shall be deemed for the purpose 
of computing the taxpayer’s income, other than for the purposes of 
this subsection and paragraphs (1)(x) and 20(1)(hh), to have always 
been the amount, if any, by which 


(c) the amount of the outlay or expense 
exceeds 


(d) the lesser of the amount elected by the taxpayer under this 
subsection and the amount so received by the taxpayer, 


and, notwithstanding subsections 152(4) to (5), such assessment or 
reassessment of the taxpayer’s tax, interest and penalties under this 
Act for any taxation year shall be made as is necessary to give ef- 
fect to the election. 
Related Provisions: 20(1)(hh), — Repayments of inducements, etc.; 80.2 — Royalty 
reimbursements; 87(2)(j.6) — Amalgamations — Continuing corporation; 220(3.2), 
Reg. 600 — Late filing or revocation of election. 
History: Subsec. 12(2.2) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
3(3), applicable with respect to amounts received after January 1990. Subsec. 12(2.2) 
formerly read: 
(2.2) Where a taxpayer has in a taxation year received an amount that would, but 
for this subsection, be included in computing the taxpayer’s income for the year 
by reason of paragraph (1)(x) in respect of an outlay or expense made or incurred 
by the taxpayer in the year, in any of the 3 taxation years immediately preceding 
the year or in the taxation year immediately following the ‘year (other than an 
outlay or expense in respect of the cost of property of the taxpayer) and the tax- 
payer elects under this subsection on or before the day on or before which the 
taxpayer's return of income under this Part is required to be filed, or would be 
required to be-filed if the taxpayer had tax payable, for the year, or, where. the 
outlay or,expense is made or incurred in the taxation year immediately following 
the year, for that following year, the amount of the outlay or expense shall be 
deemed, for the purposes of computing the income of the taxpayer, other than for 
the purposes of this subsection and subparagraphs (1)(x)(iv) and 20(1)(hh)(ii), to’ 
have. always been the amount, if any, by which 
(a) the amount of the outlay or expense 
exceeds 


(b) the lesser of the amount elected by the taxpayer under this subsection and 
the amount so received by the taxpayer, 


and, notwithstanding subsections 152(4) and (5), such assessment or reassess- 
ment of the taxpayer’s tax, interest and penalties under this Act for any taxation 
year shall be made as is necessary to give effect to the election. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
CRA Audit Manual: 27.20.5: Inducement payments — elective provisions. 


(3) Interest income [corporation, etc. — accrual to year- 
end] — Subject to subsection (4.1), in computing the income for a 
taxation year of a corporation, partnership, unit trust or any trust of 
which a corporation or a partnership is a beneficiary, there shall be 
included any interest on a debt obligation (other than interest in re- 
spect of an income bond, an income debenture, a small business 
bond, a small business development bond, a net income stabiliza- 
tion account or an indexed debt obligation) that accrues to it to the 
end of the year, or becomes receivable or is received by it before 
the end of the year, to the extent that the interest was not included 
in computing its income for a preceding taxation year. 


Related Provisions: 12(4)— Annual accrual for individuals and trusts; 12(4.1) — 
Impaired debt obligations; 12(9) — Deemed accrual; 12.2(8) — Deemed acquisition of 
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interest in annuity; 16(1) — Blended payments; 20(1)(1) — Reserve for doubtful debts; 
20(14.1) — Interest on debt. obligation; 20(19)— Annuity contract; 87(2)(j.4) — 
Amalgamations — continuing corporation; 138(11.5)(k)— Transfer of business by 
non-resident insurer; 138(12)‘‘gross investment revenue”E(b) — Inclusion in. gross in- 
vestment revenue of insurer, 142.3(1)(c) — No income accrual from specified debt ob- 
ligation; 142.4(1)“tax basis”(b) — Disposition of specified debt obligation by financial 
institution; 142.5(3)(a) — Mark-to-market debt obligation; 148(9)‘‘adjusted cost ba- 
sis”D — Inclusion in “adjusted cost basis’. 


History: Subsec. 12(3) amended by 1998, c. 19, subsec. 71(4), applicable 
(a) to taxation years that end after September 1997; and 


(b) toa taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


The subsec. formerly read: 


(3) Notwithstanding paragraph (1)(c), in computing the income for a taxation 
year of a corporation, partnership, unit trust or any trust'of which a corporation 
or a partnership is a beneficiary, there shall be included any interest on a debt 
obligation (other than interest in respect of an income bond, an income deben- 
ture, a small business development bond, a small business bond, a net income 
stabilization account or an indexed debt obligation) that accrues to it to the end 
of the year, or becomes receivable or is received by it before the end of the year, 
to the extent that the interest was not included in computing its income for a 
preceding taxation year. 


Subsec. 12(3) substituted by 1994, c. 21, subsec. 6(2), applicable to debt obligations 

issued after October 16, 1991. That subsec. formerly read: 
(3) Interest income — Notwithstanding paragraph (1)(c), in computing the in- 
come for a taxation year of a corporation, partnership, unit trust or any trust of 
which a corporation or a partnership is a beneficiary, there shall be included any 
interest on a debt obligation (other than interest in respect of an income bond, an 
income debenture, a small business development bond, 'a small business bond or 
a net income stabilization account) that accrues to it to the end of the year, or 
becomes receivable or is: received by it before the end of the year, to the extent 
that the interest was not included in computing its income for a preceding taxa- 
tion year. 


Subsec. 12(3) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 3(4), to substitute 
“a small business bond or a net income stabilization account” for “or a small business 
bond”, applicable to 1991 et seq. 


Regulations: 303 (amount deductible under subsec. 20(19)). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-142R3: Settlement of debts on the winding-up: of a corporation; IT-265R3: 
Payments of income and capital combined (archived); IT-396R: Interest income. 


(4) Interest from investment contract [annual accrual] — 
Subject to subsection (4.1), where in a taxation year a taxpayer 
(other than a taxpayer to whom subsection (3) applies) holds an in- 
terest in an investment contract on any anniversary day of the con- 
tract, there shall be included in, computing the taxpayer’s income 
for the year the interest that accrued to the taxpayer to the end of 
that day with respect to the investment contract, to the extent that 
the interest was not otherwise included in computing the taxpayer’s 
income for the year or any preceding taxation year. 
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In the English version of the current tax legislation, only the term ‘ jombly: and sever- 
ally” is used. This term is maintained for common law purposes. The term “jointly and 
severally” is no longer adequate in civil law in English and has been replaced with the 
term “solidarily”. Therefore, it is appropriate to add owe term te gels in bs — 
version in order to’ reflect the civil law. J a f : 


Tangible and Corporeal Property - 


In the French version of the current tax legislation, on the tadb law terminology bien 
COO” is used. In the ee version, only i common aa vale Jangible Be; 
perty” is used. J | 


In the French version of the legislation, it is spproprat to add the term “bien — 
in order to reflect the common law. - ; we 


In the English version of the legislation, it is sporopiare 10! bidld the term “corporeal 
property” in order to reflect the civil law. 


Intangible and Incorporeal Property 


In the French version of the current tax legislation, only the civil law sehindtony “bien 
incorporel” 1 is used. In the English version, ay ae common law term oot pro- 
perty” is used. 


In the. French version of the legislation, it is appropriate to add the term “bien intangi- 
ble” in order to reflect the common law. Where it is appropriate to do so, the shared 
elements of the relevant terms are combined in the phrase “bien incorporel ou intangi- 
ble”, which refers to both systems of law. 


In the English version of the legislation, it is appropriate to aad the term “incorporeal 
property” in order to reflect the civil law. Where it is appropriate to do so, the shared 
elements of the relevant terms are combined in the phrase “intangible or incorporeal 
property”, which refers to both systems of law. ; 


Personal Property and Movable Property 


In the French version of the current tax legislation, only the civil law terminology “bien 
meuble” is used. In the English version, the terms “personal property” and “chattels” 
are used to reflect the common law. 


It is therefore appropriate to add in the French version a reference to the term “bien 
personnel” in order to reflect the common law. Where it is appropriate to do so, the 
shared elements of the relevant terms are combined in the phrase “bien meuble ou per- 
sonnel’, which refers to both systems of law. 


In the English version of the legislation, the term “movable” is added in order to reflect 
the civil law. Where it is appropriate to do so, the shared elements are combined in the 
phrase “personal or moyable property”, which refers to both systems of law. 


Real Property and Immovable Property 


In the French version of the current tax legislation, only the civil law terminology “bien 
immeuble” is used. In the English version, only the common law concept of “real pro- 
perty” is used. 


It is therefore appropriate to add a reference, in the French version, to the term “bien 
réel” in order to reflect the common law. Where it is appropriate to do so, the shared 
elements of the relevant terms are combined in the phrase “bien immeuble ou réel’, 
which refers to both systems of law. 


In the English version of the legislation, the term “immovable” is added in order to 
reflect the civil law. Where it is appropriate to do so, the shared elements of the rele- 
vant terms are combined in the phrase “real or immovable property”, which refers to 
both systems of law. 


[See also 248(4.1) on the term “real right” (in an immovable) — ed.] 
Interest and Right 


Generally, in the current tax legislation, the common law term “interest” and the civil 
law term “droit” are used to refer to the relationship that exists between a person and 
property. At common law, it is possible to have a right or an interest in property; an 
interest in property necessarily involves rights in property while the reverse is not al- 
ways true. 


For purposes of the civil law, it is appropriate to limit the application of the term 
“droit” in the French version to the civil law, unless otherwise provided. In the English 
version, it is appropriate to add a reference to the concept of “right” in order to address 
the civil law audience and to similarly limit the application of this term to the civil law, 
unless otherwise provided. 


The term “interest” is a common law concept that is translated into French by the term 
“intérét’. It is therefore appropriate to add a reference to the concept of “intérér’ in the 
French version in order to address the common law audience. 


Related Provisions: 12(4.1) — Impaired debt obligations; 12(9) — Deemed accrual; 
12(11) — Investment contract; 20(14.1) — Interest on debt obligation. 


History: Subsec. 12(4) amended by 1998, c. 19, subsec. 71(4), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


The subsec. formerly read: 


(4) Idem [annual accrual] — Where in a taxation year a taxpayer (other than a 
taxpayer to whom subsection (3) applies) holds an interest in an investment con- 
tract on any anniversary day of the contract, there shall be included in computing 
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the taxpayer’s income for the year the interest that accrued to the taxpayer to the 
end of that day with respect to the investment contract, to the extent that the, 
interest was not otherwise included in computing the taxpayer’s income for the 
taxation year or any preceding taxation year. 

Regulations: 201(4) (information return). 

Interpretation Bulletins: IT-265R3: Payments of income and capital combined 

(archived); IT-415R2: Deregistration of RRSPs (archived). 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(4.1) Impaired debt obligations — Paragraph (1)(c) and subsec- 
tions (3) and (4) do not apply to a taxpayer in respect of a debt 
obligation for the part of a taxation year throughout which the obli- 
gation is impaired where an amount in respect of the obligation is 
deductible because of subparagraph 20(1)(1)(Gi) in computing the 
taxpayer’s income for the year. 

History: Subsec. 12(4.1) added by 1998, c. 19, subsec. 71(4), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


(5)-(8) [Repealed under former Act] 


(9) Deemed accrual — For the purposes of subsections (3), (4) 
and (11) and 20(14) and (21), where a taxpayer acquires an interest 
in a prescribed debt obligation, an amount determined in prescribed 
manner shall be deemed to accrue to the taxpayer as interest on the 
obligation in each taxation year during which the taxpayer holds the 
interest in the obligation. 


Proposed Amendment — 12(9) 


(9) Deemed accrual — For the purposes of subsections (3), @. 
and (11) and 20(14) and (21), if a taxpayer acquires an interest in, _ 
or for civil law a right in, a prescribed debt obligation, an amount | 
determined in prescribed manner shall be deemed to accrue to the 
taxpayer as interest on the obligation in each taxation year during — 
which the taxpayer holds the interest or the right in the obligation. - 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
177(3), will amend subsec. 12(9) to read as above, to come into force on Royal. 
Assent. 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 16(3) — Obligation issued at discount; 18.1(14) — Right to 
receive production deemed to be debt obligation; 87(2)(j.4) — Amalgamations — ac- 
crual rules; 142.3(1)(c) — No income accrual from specified debt obligation. 


History: Subsec. 12(9) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 7(2), to 
add reference to subsection (11) and to substitute “acquires” for “has at any time ac- 
quired”, applicable with respect to investment contracts last acquired after 1989. 


Regulations: 7000 (prescribed debt obligation, prescribed manner). 


Interpretation Bulletins: IT-396R: Interest income; IT-410R: Debt obligations — 
accrued interest on transfer (archived). 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(9.1) Exclusion of proceeds of disposition — Where a tax- 
payer disposes of an interest in a debt obligation that is a debt obli- 
gation in respect of which the proportion of the payments of princi- 
pal to which the taxpayer is entitled is not equal to the proportion of 
the payments of interest to which the taxpayer is entitled, such por- 
tion of the proceeds of disposition received by the taxpayer as can 
reasonably be considered to represent a recovery of the cost to the 
taxpayer of the interest in the debt obligation shall, notwithstanding 
any other provision of this Act, not be included in computing the 
income of the taxpayer, and for the purpose of this subsection, a 
debt obligation includes, for greater certainty, all of the issuer’s ob- 
ligations to pay principal and interest under that obligation. 


_ Proposed Amendment — 12(9. a. 


(9.1) Exclusion of proceeds of disposition _ If a taxpayer 
disposes of an interest in, or for civil law a right in, a debt obliga- 

tion that is a debt obligation in respect of which the proportion of — 
the payments of principal to which the taxpayer is entitled is not — 
equal to the proportion of the payments of interest to which the — 
taxpayer is entitled, the portion of the proceeds of disposition re- 
ceived by the taxpayer that can reasonably be considered to re- 


Subdivision b—— Income or Loss from a Business or Property 


History: Subsec. 12(9.1) substituted by 1994, c. 7; Sch. VIII (1993; c. 24); subsec. 


3(5), applicable with respect to dispositions of debt obligations occurring after October 
16, 1991. Subsec. 12(9.1) formerly read: 


(9.1) Exception — Where a taxpayer disposes of an interest in a debt obligation 

' that, by virtue of paragraph 7000(1)(b) of the Income Tax Regulations, is a pre- 
scribed debt obligation for the purposes of subsection (9); such portion of the 
proceeds of the disposition received by the taxpayer as may reasonably be con- 
sidered to represent a recovery of the cost to the taxpayer of the debt obligation 
shall, notwithstanding any other provision of this Act, not be included in com- 
puting the taxpayer’s income under this Part. 


Interpretation Bulletins: IT-396R: Interest income. 
(10) [Repealed under former Act] 


(10.1) Income from RHOSP — Notwithstanding any other provi- 
sion of this Act, where an individual was at the end of 1985 a bene- 
ficiary under a registered home ownership savings plan (within the 
meanings assigned by paragraphs 146.2(1)(a) and (h) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as 
they read in their application to the 1985 taxation year), that portion 
of the income that can reasonably be considered to have accrued 
under the plan before 1986 (other than the portion thereof that can 
reasonably be considered to be attributable to amounts contributed 
after May 22, 1985 to or under the plan) shall not be included in 
computing the income of the individual or of any other.person. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-396R: Interest income. 


(10.2) NISA receipts — There shall be included in computing a 
taxpayer’s income for a taxation year from a property the total of all 
amounts each of which is the amount determined by the formula 


A-B 
where 


A is an amount paid at a particular time in the year out of the tax- 
payer’s NISA Fund No. 2; and 


B is the amount, if any, by which 
(a) the total of all amounts each of which is 


(i) deemed by subsection (10.4) or 104(5.1) or (14.1) to 
have been paid out of the taxpayer’s NISA Fund No. 2 
before the particular time, or 


(ii) deemed by: subsection 70(5.4) or 73(5) to have been 
paid out of another person’s NISA Fund No. 2 on being 
transferred to the taxpayer’s NISA Fund No. 2 before the 
particular time, 


exceeds 


(b) the total of all amounts each of which is the amount by 
which an amount otherwise determined under this subsection 
in respect of a payment out of the taxpayer’s NISA Fund No. 
2 before the particular time was reduced because of this 
description. 


Related Provisions: 104(6)(b)(i.1), (iii) — Limitation on deduction by trust. for 
amount payable to beneficiaries; 104(14.1) — NISA election; 108(1) — “accumulating 
income”; 125(7)“income of the corporation for the year from an active business” (b) — 
“Income of the corporation for the year from an active business”; 129(4)“aggregate 
investment income’’(b)(ii) — Exclusion from calculation of refundable dividend tax on 
hand; 212(1)(t) — NISA Fund No. 2 payments to non-residents; 214(3)() — Non-resi- 
dent withholding tax; 248(9.1) — Whether trust created by taxpayer’s will. 


History: Para. (a) of the description of B in subsec. 12(10.2) amended by 2007, c..35, 
subsec. 9(1), applicable to the balance in a NISA Fund No. 2 to the extent that that 


St 
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balance consists. of contributions made to the fund, and amounts earned on those contri- 
butions, in 2008 et seg. The para. formerly, read: 


(a) the total of all amounts each of which is deemed by subsection. 104(5,1) or 
(14.1), to have been paid out of the:taxpayer’s NISA Fund No. 2 before the par- 
ticular time, or is deemed by subsection 70(5.4) or 73(5) to have been paid out of 
another person’s NISA Fund No. 2 on being transferred to the taxpayer’s NISA 
Fund No. 2 before the particular time, 


Subsec. 12(10.2) added by 1994, c..7, Sch. VIII (1993, c. 24), subsec. 3(6), applicable 
to 1991 et seq. 


Regulations: 201(1)(e) (information return). 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-243R4: Dividend refund to private corporations; IT-305R4: Testamentary spouse 
trusts. 


(10.3) Amount credited or added not included in income — 
Notwithstanding any other provision of this Act, an amount credited 
or added to a taxpayer’s NISA Fund No. 2 shall not be included in 
computing the taxpayer’s income solely because of that crediting or 
adding. 

History: Subsec. 12(10.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 3(6), 
applicable to 1991 et seg. 


Forms: RC322: Agrilnvest adjustment request, T1163: Statement A — AgriStability 
and Agrilnvest programs information and statement of farming activities for individu- 
als; T1164: Statement B — AgriStability and Agrilnvest programs information and 
statement of farming activities for additional farming operations; T1175: Farming — 
Calculation of CCA and business-use-of-home expenses; T1273: Statement A — Har- 
monized AgriStability and Agrilnvest programs information and statement of farming 
activities for individuals; T1274: Statement B — Harmonized AgriStability and Agri- 
Invest programs information and statement of farming activities for additional farming 
operations; T1275: AgriStability and Agrilnvest programs additional information and 
adjustment request form. 


(10.4) Acquisition of control — corporate NISA Fund No. 
2 — For the purpose of subsection (10.2), if at any time there is an 
acquisition of control of a corporation, the balance of the corpora- 
tion’s NISA Fund No. 2, if any, at that time is deemed to be paid 
out to the corporation immediately before that time. 

Related Provisions: 12(10.2)B(a) — Effect on NISA income inclusion. 


History: Subsec. 12(10.4) added by 2007, c. 35, subsec. 9(2), applicable to the balance 
in a NISA Fund No. 2 to the extent that that balance consists of contributions made to 
the fund, and amounts earned on those contributions, in 2008 et seq. 


(11) Definitions — In this section, 


“anniversary day’ of an investment contract means 


(a) the day that is one year after the day immediately preceding 
the date of issue of the contract, 

(b) the day that occurs at every successive one year interval 
from the day determined under paragraph (a), and 


(c) the day on which the contract was disposed of; 


“4nvestment contract’, in relation to a taxpayer, means any debt 
obligation other than 


(a) a salary deferral arrangement or a plan or arrangement that, 
but for any of paragraphs (a), (b) and (d) to (1) of the definition 
“salary deferral arrangement” in subsection 248(1), would be a 
salary deferral arrangement, 


(b) a retirement compensation arrangement or a plan or arrange- 
ment that, but for any of paragraphs (a), (b), (d) and (f) to (n) of 
the definition “retirement compensation arrangement” in subsec- 
tion 248(1), would be a retirement compensation arrangement, 


(c) an employee benefit plan or a plan or arrangement that, but 
for any of paragraphs (a) to (e) of the definition “employee ben- 
efit plan” in subsection 248(1), would be an employee benefit 
plan, 


(d) a foreign retirement arrangement, 
(d.1) a TFSA, 

(e) an income bond, 

(f) an income debenture, 

(g) a small business development bond, 
(h) a small business bond, 
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(i) an obligation in respect of which the taxpayer has (otherwise 
than because of subsection (4)) at periodic intervals of not more 
than one year, included, in computing the taxpayer’s income 
throughout the period in which the taxpayer held an interest in 
the eau the income accrued eee for such intervals, 


Hy an obligation in respect of a net income stabilization account, 
(k) an indexed debt obligation, and 


(1) a prescribed contract. 
Related Provisions: 12(9) — Deemed accrual. 


History: Para. (d.1) of “investment contract” in subsec. 12(11) added by 2009, c. 2, 
subsec. 4(2), applicable to 2009 et seq. 


Para. (k) of “investment contract” in subsec. 12(11) redesignated as (1), and para. (k) 
added, by 1994, c, 21, subsec. 6(3), applicable to debt obligations issued after October 
16, 1991. 


Para. (j) of “investment contract” in subsec. 12(11) added (and former para. (j) 
redesignated as (k)) by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 3(7), applicable to 
1991 et seq. 


“Investment contract” in subsec. 12(11) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 7(3), applicable to 1985 et seg. except that 


(a) in its application to the 1985 taxation year, the definition shall be read without 
reference to paras. (a) and (b); 


(b) in its application to the 1985 to 1989 taxation years, the definition shall be read 
without reference to para. (d); and 


(c) in applying para. (i) in respect of debt obligations acquired before 1990, the 
reference in that para. to “not more than one year” shall be read as a reference to 
“not more than 3 years”. 


The definition formerly read: 


“investment contract’, in relation to a taxpayer, means any debt obligation (other 
than a salary deferral arrangement, an income bond, an income debenture, a 
small business development bond, a small business bond, an obligation in re- 
spect of which the taxpayer has, at periodic intervals of not more than one year, 
included, in computing the taxpayer’s income throughout the period in which the 
taxpayer held an interest in the obligation, the income accrued thereon for such 
intervals, or a prescribed contract). 


Regulations: 7000(6) (prescribed contract). 


Interpretation Bulletins [subsec. 12(11)]: IT-396R: Interest income; IT-415R2: 
Deregistration of RRSPs (archived). 


Definitions [s. 12]: “allowable capital loss” — 38(b), 248(1); “amateur athlete 
trust” — 143.1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 
248(1); “anniversary day” —12(11); “arm’s length” — 251(1); “assessment” — 
248(1); “assistance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “automobile”, 
“bankrupt”, “business” — 248(1); “Canada” — 255; “Canadian resource property” — 
66(15), 248(1); “controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation 
Act 35(1); “credit union” — 137(6), 248(1); “deferred amount”, “dividend”, ‘“em- 
ployee”, “employee benefit plan”, “employee trust” — 248(1); “employees profit shar- 
ing plan” — 144(1), 248(1); “employer” — 248(1); “foreign affiliate” — 95(1), 
248(1); “foreign oil and gas business” — 126(7); “foreign retirement arrangement” — 
248(1); “Her Majesty” — Interpretation Act 35(1); “income from property” — 9( ok 
9(3); “income bond”, “income debenture”, “indexed debt obligation”, “individual”, “i 

surance corporation”, auctor ABET: “investment contract” — 12(11); “invest- 
ment corporation” — 130(3), 248(1); “lending asset”, “life insurance corporation” — 
248(1); “life insurance policy” — 138(12), 248(1); “mineral resource”, “mineral”? — 
248(1); “mortgage investment corporation” — 130.1(6), 248(1); “mutual fund corpora- 
248(1); “net income stabilization account”, “NISA Fund No. 2” — 
248(1); “ ; “person” — 248(1); “personal services business” — 
125(7), 248(1); “prescribed” — 248(1); “prescribed debt obligation” — Reg. 7000; 
“production tax amount” — 126(7); “property” — 248(1); “province” — Interpretation 


2 66. 


Act 35(1); “qualifying environmental trust —211.6(1), 248(1); “real right” — 
248(4.1); “related” — 251(2); “resident in Canada” — 94(3)(a)(viii), 250; “restrictive 
covenant” — 56.4(1); “retirement compensation arrangement”, “salary deferral ar- 
rangement”, “share” — 248(1); “small business bond” — 15.2, 248(1); “small business 
development bond” — 15.1, 248(1); “TFSA” —146.2(5), 248(1); “tar sands” — 
248(1); “tax payable” — 248(2); “taxable capital gain” — 38(a), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “unit trust” — 


108(2), 248(1). 
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12.1 Cash bonus on Canada Savings Bonds — Notwith- 
standing any other provision of this Act, where in a taxation year a 
taxpayer receives an amount from the Government of Canada in re- 
spect of a Canada Savings Bond as:a cash bonus that the Govern- 
ment of Canada has undertaken to pay (other than any amount of 
interest, bonus or principal agreed to be paid at the time of the issue 
of the bond under the terms of the bond), the taxpayer shall, in com- 
puting the taxpayer’s income for the year, include as interest in re- 
spect of the Canada Savings Bond '/2 of the me bonus so received. 
Related Provisions: 12(1)(c) — Interest. : 
Definitions [s. 12.1]: ‘ — 248(1); 
248(1). 

Regulations: 220 (information return). 


‘amount” “taxation year” — 249; “taxpayer”? — 


12.2 (1) Amount to be included [annually from life 
insurance policy] — Where in a taxation year a taxpayer holds 
an interest, last acquired after 1989, in a life insurance policy that is 
not , 


(a) an exempt policy, 
(b) a prescribed annuity contract, and 


(c) a contract under which the policyholder has, under the terms 
and conditions of a life insurance policy that was not an annuity 
contract and that was last acquired before December 2, 1982, 
received the proceeds therefrom in the form of an annuity 
contract, 


on any anniversary day of the policy, there shall be included in 
computing the taxpayer’s income for the taxation year the amount, 
if any, by which the accumulating fund on that day in respect of the 
interest in the policy, as determined in prescribed manner, exceeds 
the adjusted cost basis to the taxpayer of the interest in the policy 
on that day. 


Related Provisions: 12.2(5) — Amounts to be included; 12.2(8)—-(11) — Rules and 
definitions; 20(1)(c)(iv) — Interest deductibility; 20(20) — Disposal of life insurance 
policy or annuity contract; 56(1)(d.1)— Annuity payments included in income; 
87(2)9.4) — Amalgamation — accrual rules; 148(9)“adjusted cost basis”G, 148(9)‘ad- 
justed cost basis”L(b) — Adjusted cost basis; 148(10) — Life annuity contracts. 


History: Subsec. 12.2(1) repealed and former subsec. 12.2(3) renumbered as 12.2(1) 
and that portion preceding para, (a) amended to substitute “a taxpayer” for “a taxpayer 
(other than a taxpayer to whom subsection (1) applies)” by 1994, c. 7, Sch. II (1991, c. 
49), subsecs. 8(1), (2), applicable with respect to life insurance policies last acquired 
after 1989. Subsec. 12.2(1) formerly read: 


12.2 (1) Amount to be included — In computing the income for a taxation year 
of a corporation, partnership, unit trust or any trust of which a corporation or 
partnership is a beneficiary that holds 


(a) an interest, last acquired after December 1, 1982, in a life insurance pol- 
icy, or 

(b) an interest, last acquired after December 19, 1980 and before December 
2, 1982 in an annuity contract under which annuity payments did not com- 
mence before December 2, 1982, 


that is not 
(c) an interest in an exempt policy, or 
(d) an interest, last acquired before December 2, 1982, in a contract under 
which the policyholder has, under the terms and conditions of.a life insur- 


ance policy that was not an annuity contract, received the proceeds there- 
from in the form of an annuity contract, 


there shall be included the amount by which the accumulating fund at the end of 
the calendar year ending in the taxation year, as determined in prescribed. man- 
ner, in respect of the interest exceeds the adjusted cost basis of the interest to the 
corporation, partnership, unit trust or trust at the end of that calendar year. 
Regulations [subsec. 12.2(1)]: 201(5) (information return); 304 (prescribed annu- 
ity contract); 307 (accumulating fund). 
Interpretation Bulletins [subsec. 12.2(1)]: IT-87R2: Policyholders’ income from 
life insurance policies; IT-355R2: Interest on loans to buy life insurance policies and 
annuity contracts, and interest on policy loans (archived); IT-365R2: Damages, settle- 
ments and similar receipts; IT-415R2: Deregistration of RRSPs (archived). 
Advance Tax Rulings: ATR-50: Structured settlement; ATR-68: Structured 
settlement. 


(2)-(4.1) [Repealed under former Act] 


Related Provisions: 87(2)(j.4) — Amalgamation — accrual rules: 220(3.2), Reg. 
600(b) — Late filing or revocation of election under 12.2(4); Reg. 1408(5) — a 
rule for policy reserves. 
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Regulations: 304 (prescribed annuity contract). 


(5) Idem — Where in a taxation year subsection (1) applies with 
respect to a taxpayer’s interest in an annuity contract (or would ap- 
ply if the contract had an anniversary day in the year at a time when 
the taxpayer held the interest), there shall be included in computing 
the taxpayer’s income for the year the amount, if any, by which 


(a) the total of all amounts each of which is an amount deter- 


_ mined at the end of the year, in respect of the interest, for any of | 


H to L in the definition “adjusted cost basis” in subsection 


1489) 
exceeds 


(b) the ‘total of all amounts each of which is an amount deter- 
mined at the end of the year, in respect of the interest, for any of 
A to G in the definition referred to in paragraph (a). 

History: That portion of subsec. 12.2(5) preceding para. (a) substituted by 1994, c. 7, 


Sch. II (1991, c. 49), subsec. 8(3), applicable with respect to life i insurance policies last 
acquired after 1989. That portion formerly read: 


(5) Where in a taxation year subsection (1) or (3) applies with respect to a tax- 
payer’s interest in an annuity contract, there shall be included in computing the 
taxpayer’s income for the year the amount, if any, by which 


Regulations: 201(5) (information return). 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


(6), (7) [Repealed under former Act] 


(8) Deemed acquisition of interest in annuity — For the pur- 
poses of this section, the first premium that was not fixed before 
1990 and that was paid after 1989 by or on behalf of a taxpayer 
under an annuity contract, other than a contract described in para- 
graph (1)(d) of this section, or paragraph 12.2(3)(e) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, or to 
which subsection (1) of this section or subsection 12.2(4) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
applies (as those paragraphs and subsections, the numbers of which 
are those in force immediately before December 17, 1991, read in 
their application to life insurance policies last acquired before 1990) 
or to. which subsection 12(3) applies, last.acquired by the taxpayer 
before 1990 (in this subsection referred, to as the “original con- 
tract”) shall be deemed to have been paid to acquire, at the time the 
premium was paid, an interest in a separate annuity contract issued 
at that time, to the extent that the amount of the premium was not 
fixed before 1990, and each subsequent premium paid under the 
original contract shall be deemed to have been paid under that sepa- 
rate contract to the extent that the amount of that subsequent pre- 
mium was not fixed before 1990. 


History: Subsec. 12.2(8) substituted by 1994, c. 7,'Sch. II (1991, c: 49), subsec. 8(4), 
applicable with respect to premiums paid after 1989, Subsec:' 12.2(8) formerly read: 


(8) For the purposes of this section, the first premium that was not fixed before 
1990 and that was paid after 1989 by or on behalf of a taxpayer under an annuity 
contract (other than a contract described in paragraph (1)(d) or (3)(c) or a con- 
tract to which subsection (1) or (3) or 12(3) applies) last acquired by the taxpayer 
before 1990 (inthis subsection referred to as the “original contract”) shall be 
deemed to have been paid to acquire, at the time the premium was paid, an inter- 
est in a separate annuity contract issued at that time and each subsequent pre- 
mium paid under the original contract shall be deemed to have been paid under 
that separate contract. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


(9) [Repealed under former Act] 
Regulations: 309 (prescribed premium, prescribed increase). © 


(10) Riders — For the purposes of this Act, a rider added at any 
time after 1989 to a life insurance policy last acquired before 1990 
that provides additional life insurance is deemed to be a separate 
life insurance policy issued at that time unless 


(a) the policy is an exempt policy last acquired after December 
1, 1982 or an annuity contract; or 


(b) the only additional life insurance provided by the rider is an 
_accidental death benefit. 
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Related Provisions: 87(2)(j.4) — Amalgamation — accrual rules; Reg. 1408(5) — 
Similar rule for policy reserves. 


History: Subsec. 12.2(10) amended by 1998, c. 19, s. 72, applicable to riders added 
after 1989. The subsec. formerly read: 


(10) For the purposes of this Act, any rider added at any time after 1989 to ailife 
insurance policy (other than an annuity contract) last acquired before 1990 that 
provides’ for additional life insurance (other than ‘an accidental death benefit) 
shall be deemed to be a separate life insurance policy issued at that time: 


(11) Definitions — In this section and paragraph 56(1)(d.1) of the 
Income Tax Act, chapter 148° of the Revised Statutes of Canada, 
1952, 


Related Provisions: 20(1.2) — Definitions in 12.2(11) apply to 20(1)(c).. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“anniversary day” of a life insurance policy means 


(a) the day that is one year after the day immediately preceding 
the day on which the policy was issued, and 


(b) each day that occurs at each successive one-year interval af- 
ter the day determined under paragraph (a); 
History: “Anniversary day” in subsec. 12.2(11) substituted by 1994, c. 7, Sch. II 


(1991, c. 49), subsec. 8(5), applicable with respect to life insurance policies last. ac- 
quired after 1989. That definition formerly read: 


“anniversary day” of a life insurance policy means the last day of each calendar 
year ending after the policy was issued; 


“exempt policy” has the meaning prescribed by regulation. 
Related Provisions: 148(9)“adjusted cost basis”. 
Regulations: 306 (meaning of “exempt policy”). 


(12) Application of subsecs. 138(12) and 148(9) — The defi- 
nitions in subsections 138(12) and 148(9) apply to this section. 


Origin of subsec: 12.2(12): R.S:C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsecs. 138(12) and 148(9)). 


(13) Application of subsec. 148(10) — Subsection 148(10) ap- 
plies to this section. 


Origin of subsec. 12.2(13): R.S.C. 1985, c.1 (Sth Supp.) (formerly contained in. the 
opening words of subsec. 148(10)). 


Definitions [s. 12.2]: “accumulating fund” — Reg. 307;. “acquired” — 12.2(13), 
148(10)(c), (e); “adjusted cost basis” — 148(9), 248(1); “amount” — 12.2(12), 148(9), 
248(1); “anniversary day” — 12.2(11); “annuity” — 248(1); “cash surrender value” — 
12.2(12), 148(9); “corporation” — 248(1), Interpretation Act 35(1);. “exempt pol- 
icy” — 12.2(11), Reg. 306; “insurer” — 12.2(13), 148(10)(a); “life insurance pol- 
icy” — 138(12), 248(1); “life insurer’ — 12.2(13), 148(10)(a), 248(1); “person” — 
248(1); “person whose life was insured” — 12.2(13),.. 148(10)(b); “premium”? — 
12.2(12), 148(9); “prescribed” — 248(1); “prescribed annuity contract” — Reg. 304; 
“regulation” — 248(1);- “taxation year” —249; “taxpayer” — 248(1);~ “trust” — 
104(1), 248(1), (3); “unit trust” — 108(2), 248(1). 


Interpretation Bulletins [s. 12.2]: IT-355R2: Interest on loans to buy life insurance 
policies and annuity contracts, and interest on policy loans (archived); IT-363R2: De- 
ferred profit sharing plans — deductibility of employer contributions and taxation of 
amounts received by a beneficiary (archived); IT-415R2: Deregistration of RRSPs 
(archived). 


12.3. Transition inclusion re unpaid claims reserve — 
Where an amount has been deducted under subsection 20(26) in 
computing the income of an insurer for its taxation year that in- 
cludes February 23, 1994, there shall be included in computing the 
insurer’s income for that taxation year and each subsequent taxation 
year that begins before 2004, the prescribed portion for the year of 
the amount so deducted. 


me Si SESE HERES 


History: S. 12.3 amended by 1995, c. 3, s. 3, applicable to taxation years that end after 
February 22, 1994. §. 12.3 :formerly read: 


12.3 Net reserve inclusion — Where a taxpayer has deducted an amount under 
subsection 20(26) in computing the taxpayer’s income for the taxpayer’s first 
taxation year that commences after June 17, 1987 and ends after 1987, there 
shall be included in computing the taxpayer’s income for each of the taxation 
years ending after 1988 and commencing before 1993, the prescribed amount of 
the taxpayer’s net reserve inclusion for that year. 


Definitions [s. 12.3]: “amount”, “insurer”, “prescribed” — 248(1); “taxation 
year” — 11(2), 249; “taxpayer” — 248(1). 
Regulations: 8101(2) (prescribed amount). 


12.4 Bad debt inclusion — Where, in a taxation year, a taxpayer 
disposes of a property that was a property described in an inventory 
of the taxpayer and in the year or a preceding taxation year an 
amount has been deducted under paragraph 20(1)(p) in computing 
the taxpayer’s income in respect of the property, there shall be in- 
cluded in computing the taxpayer’s income for the year from the 
business in which the property was used or held, the amount, if any, 
by which 

(a) the total of all amounts deducted under paragraph 20(1)(p) 

by the taxpayer in respect of the property in computing the tax- 

payer’s income for the year or a preceding taxation year 


exceeds 


(b) the total of all amounts included under paragraph 12(1)(i) by 

the taxpayer in respect of the property in computing the tax- 

payer’s income for the year or a preceding taxation year. 
Related Provisions: 26(3) — Banks — write-offs and recoveries: 87(2)(g.1) — 


Amalgamations; 138(11.5)(k) — Transfer of business by non-resident insurer; 
142.5(8)(d)(ii) — First deemed disposition of mark-to-market debt obligation. 


Definitions [s. 12.4]: “amount”, “business”, “inventory”, “property” — 248(1); “tax- 
ation year” — 11(2), 249; “taxpayer” — 248(1). 
Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


12.5 (1) Definitions — The definitions in this section apply for the 
purposes of this section and section 20.4. 


“base year” of an insurer means the insurer’s taxation year that 
immediately precedes its transition year. 


“@nsurance business” of an insurer, is an insurance business car- 
ried on by the insurer, other than a life insurance business. 


“reserve transition amount” of an insurer, in respect of an insur- 
ance business carried on by it in Canada in its transition year, is the 
positive or negative amount determined by the formula 


A-B 
where 


A is the maximum amount that the insurer would be permitted to 
claim under paragraph 20(7)(c) (and that would be prescribed by 
section 1400 of the Regulations for the purpose of paragraph 
20(7)(c)) as a policy reserve for its base year in respect of its 
insurance policies if 


(a) the generally accepted accounting principles that applied 
to the insurer in valuing its assets and liabilities for its transi- 
tion year had applied to it for its base year, and 


(b) section 1400 of the Regulations were read in respect of 
the insurer’s base year as it reads in respect of its transition 
year; and 
B is the maximum amount that the insurer is permitted to claim 
under paragraph 20(7)(c) as a policy reserve for its base year. 


“transition year” of an insurer means the insurer’s first taxation 
year that begins after September 2006. 


(2) Transition year income inclusion — There shall be in- 
cluded in computing an insurer’s income for its transition year from 


Zs 
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an insurance business carried on by it in Canada in the transition 
year, the positive amount, if any, of the insurer’s reserve transition 
amount in respect of that insurance business. 


Related Provisions: 20.4(3) — Inclusion reversal in subsequent 5 years; 138(16) — 
Parallel rule for life insurer; 142.51(2) — Parallel rule for financial institution. 


(3) Transition year income deduction reversal — If an 
amount has been deducted under subsection 20.4(2) in computing 
an insurer’s income for its transition year from an insurance busi- 
hess carried on by it in Canada, there shall be included in comput- 
ing the insurer’s income, for each particular taxation year of the in- 
surer that ends after the beginning of the transition year, from that 
insurance business, the amount determined by the formula 


A X B/1825 
where 


A is the amount deducted under subsection 20.4(2) in computing 
the insurer’s income for the transition year from that insurance 
business; and 


B is the number of days in the particular taxation year that are 
before the day that is 1825 days after the first day of the transi- 
tion year. 


Related Provisions: 12.5(4), (9) — Effect of windup of insurer; 12.5(5) — Effect of 
amalgamation; 12.5(6), (7) — Effect of transfer of insurance business; 20.4(4) — Ef- 
fect of ceasing to carry on business; 138(19)— Parallel rule for life insurer; 
142.51(5) — Parallel rule for financial institution. 


(4) Winding-up — If an insurer has, in a winding-up to which 
subsection 88(1) has applied, been wound-up into another corpora- 
tion (referred to in this subsection as the “parent”), and immediately 
after the winding-up the parent carries on an insurance business, in 
applying subsections (3) and 20.4(3) in computing the incomes of 
the insurer and of the parent for particular taxation years that end on 
or after the first day (referred to in this subsection as the “start 
day”) on which assets of the insurer were distributed to the parent 
on the winding-up, 


(a) the parent is, on and after the start day, deemed to be the 
same corporation as and a continuation of the insurer in respect 
of 


(i) any amount included under subsection (2) or deducted 
under subsection 20.4(2) in computing the insurer’s income 
from an insurance business for its transition year, 


(ii) any amount included under subsection (3) or deducted 
under subsection 20.4(3) in computing the insurer’s income 
from an insurance business for a taxation year of the insurer 
that begins before the start day, and 


(iii) any amount that would — in the absence of this subsec- 
tion and if the insurer existed and carried on an insurance 
business on each day that is the start day or a subsequent day 
and on which the parent carries on an insurance business — 
be required to be included or deducted, in respect of any of 
those days, under subsection (3) or 20.4(3) in computing the 
insurer’s income from an insurance business; and 


(b) the insurer is, in respect of each of its particular taxation 
years, to determine the value for B in the formulas in subsec- 
tions (3) and 20.4(3) without reference to the start day and days 
after the start day. 


Related Provisions: 138(20) — Parallel rule for life insurer; 142.51(6) — Parallel 
rule for financial institution. 


(5) Amalgamations — If there is an amalgamation (within the 
meaning assigned by subsection 87(1)) of an insurer with one or 
more other corporations to form one corporation (referred to in this 
subsection as the “new corporation’), and immediately after the 
amalgamation the new corporation carries on an insurance business, 
in applying subsections (3) and 20.4(3) in computing the new cor- 
poration’s income for particular taxation years that begin on or after 
the day on which the amalgamation occurred, the new corporation 
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is, on and after that day, deemed to be the same corporation as and.a 
continuation of the insurer in respect of 


(a) any amount included under subsection (2) or deducted under 
subsection 20.4(2) in computing the insurer’s income from an 
insurance business for its transition year; 


(b) any amount included under subsection (3) or deducted under 
subsection 20.4(3) in computing the insurer’s income from an 
insurance business for a taxation year of the insurer that begins 
before the day on which the amalgamation occurred; and, 


(c) any amount that would — in the absence of this subsection 
and if the insurer existed and carried on an insurance business 
on each day that is the day on which the amalgamation occurred 
or a subsequent day and on which the new corporation carries on 
an insurance business — be required to be included or deducted, 
in respect of any of those days, under subsection (3) or 20.4(3) 
in computing the insurer’s income from an insurance business. 


Related Provisions: 138(21) — Parallel rule for life insurer; 142.51(7) — Parallel 
rule for financial institution. 


(6) Application of subsec. (7) — Subsection (7) applies if, at 
any time, an insurer (referred to in this subsection and subsection 
(7) as the “transferor’) transfers, to a corporation (referred to in this 
subsection and subsection (7) as the “transferee’”’) that is related to 
the transferor, property in respect of an insurance business carried 
on by the transferor in Canada (referred to in this subsection and 
subsection (7) as the “transferred business’’) and 


(a) subsection 138(11.5) or (11.94) applies to the transfer; or 


(b) subsection 85(1) applies to the transfer, the transfer includes 
all or substantially all of the property and liabilities of the trans- 
ferred business and, immediately after the transfer, the transferee 
carries On an insurance business. 


(7) Transfer of insurance business — If this subsection ap- 
plies in respect of the transfer, at any time, of property 


(a) the transferee is, at and after that time, deemed to be the 
same corporation as and a continuation of the transferor in re- 
spect of 


(i) any amount included under subsection (2) or deducted 
under subsection 20.4(2) in computing the transferor’s in- 
come for its transition year that can reasonably be attributed 
to the transferred business, 


(ii) any amount included under subsection (3) or deducted 
under subsection 20.4(3) in computing the transferor’s in- 
come for a taxation year of the transferor that begins before 
that time that can reasonably be attributed to the transferred 
business, 


(iii) any amount that would — in the absence of this subsec- 
tion and if the transferor existed and carried on an insurance 
business on each day that includes that time or is a subse- 
quent day and on which the transferee carries on an insurance 
business — be required to be included or deducted, in respect 
of any of those days, under subsection (3) or 20.4(3) in com- 
puting the transferor’s income that can reasonably be attrib- 
uted to the transferred business; and 


(b) in determining, in respect of the day that includes that time 
or any subsequent day, any amount that is required under sub- 
section (3) or 20.4(3) to be included or deducted in computing 
the transferor’s income for each particular taxation year from the 
transferred business, the description of A in the formulas in 
those subsections is deemed to be nil. 


Related Provisions: 12.5(6) — Conditions for 12.5(7) to apply; 138(22), (23) — 
Parallel rule for life insurer; 142.51(8), (9) — Parallel rule for financial institution. 


(8) Ceasing to carry on business — If at any time an insurer 
ceases to carry on all or substantially all of an insurance business 
(referred to in this subsection as the “discontinued business’’), and 
none of subsections (4) to (6) apply, there shall be included in com- 
puting the insurer’s income from the discontinued business for the 
insurer’s taxation year that includes the time that is immediately 
before that time, the amount determined by the formula 


S.13(1) 


A.—B 
where 


A. is the amount deducted under subsection 20.4(2) in computing 
the insurer’s income from the discontinued business for its tran- 
sition year; and 

B.. is the total of all amounts each of which is an amount included 
under subsection (3) in computing the insurer’s income from the 
discontinued business for a taxation year that began before that 
time. 

Related Provisions: 87(2.2) — Amalgamation of insurers; 88(1)(g)(i), — Windup of 


insurers; 138(24) — Parallel rule for life. insurer; 257 — Formula cannot calculate to 
less than zero. 


(9) Ceasing to exist — If at any time an insurer that carried on an 
insurance business ceases to exist (otherwise than as.a result of a 
winding-up or amalgamation described in subsection (4) or (5)), for 
the purposes of subsections (8) and 20.4(4), the insurer is deemed to 
have ceased ‘to carry on the insurance business at the earlier of 


(a) the time (determined without reference to this subsection).at 
which the insurer ceased to carry on the insurance business, and 


(b) the time that is immediately before the end of the last taxa- 
tion year of the insurer that ended at or before the time, at which 
the insurer ceased to exist. 


Related Provisions: 138(25) — Parallel rule for life insurer; 142.51(9) — Parallel 
rule for financial institution. 


History: S. 12.5 added by 2009, c. 2, s.'5, applicable to taxation years that begin after 

September 2006. 

Definitions [s. 12.5]: “amount” — 248(1); .“base year’ — 12.5(1); “business” — 

248(1); “Canada” — 255, Interpretation Act 35(1); “corporation” —248(1), Interpre- 

tation Act 35(1); “discontinued business” — 12.5(8); “insurance business” — 12.5(1); 
“insurance policy”, “insurer”, “life insurance business” — 248(1); “parent”? — 12.5(4); 


“prescribed”, — “property” — 248(1); “related” — 251(2)-(6); “reserve transition 
amount” — 12.5(1); “resident in Canada” — 250; “start. day” — 12.5(4); “taxation 
year” — 249; “transferred business” — 12.5(6); “transition year’ — 12.5(1). 


13. (1) Recaptured depreciation — Where, at the end of a taxa- 
tion year, the total of the amounts determined for E to J in the defi- 
nition “undepreciated capital cost” in subsection (21) in respect of a 
taxpayer’s depreciable property of a particular prescribed class ex- 
ceeds the total of the amounts determined for A to D in that defini- 
tion in respect thereof, the excess shall be included in computing 
the Lean s income for us bia 


endment- — ey 


year, the total of the amounts determined for E to K in the defini- 
on U se ae ee cost” in ms ss 0 (21) in respect ofa 


tu at ag eae the excess shall be nls 
’s income of the year, - / 


Technical Notes (July. 2010): s iBeetieb 13 ceonaes a number of caeae rules 
telated to the treatment of depreciable property. Generally, these rules apply for the 
bes ms sections 13. - 20 = the oe cost allowance eee 


outed aes seciaes e ade a refer ce to. he new ee . D. | band K 
of the definition “undepreciate d capital cost” in. subsection 13(21). Those | ‘descrip- 
oe eee to the UCC of a 2 class of certain countervailing duties 


Thi amendment dppiies to oe years - end afer ey 23, cae ani cor- a 
rects a technical deficiency. — oo 


Related Provisions: 13(3)— Interpretation where taxpayer is an individual; 
13(5.2) — Where taxpayer paid rent for property before acquiring it; 13(5.3) — Rules 
applicable; 13(8) — Property disposed of after ceasing business; 13(13) — Deductions; 
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S. 13(1) 


13(15) — Vessel disposed of before 1974; 20(16) — Terminal loss where A to D ex- 
ceed E to J and no property left in class; 28(1)(d) — Inclusion in farming or fishing 
income when using cash method; 104(5)(b), (c) — Trusts — 21-year deemed disposi- 
tion rule; 110.1(3)(b)G), 118.1(6)(b)G) — Reduced recapture on certain donations of 
property; 110.6(1) — “investment income”; 115(1)(a)(iii.2) — Non-resident’s taxable 
income earned in Canada; 216(6) — Non-residents. See also at end of s. 13. 


Selected Cases [subsec. 13(1)]: Daishowa-Marubeni International Ltd. y. R., 
[2012] 1 C.T.C. 116 (FCA) (Timber resources taxed on income basis upon disposition, 
including forest tenure); Odyssey Industries Inc. v. Canada, [1996] 2 C.T.C: 2401 
(TCC) (Recaptured CCA is not profit from sale of assets; no reserve applicable where 
proceeds of disposition paid over time); Olympia and York Developments Ltd. v. R., 
[1980] C.T.C. 265 (FCTD) (Conditional sale under suspensive condition was disposi- 
tion for recapture purposes); R. v. Moulds, [1978] C.T.C. 146 (FCA) (Despite not hav- 
ing disputed reassessment eight years earlier, vendor not estopped from claiming no 
part of purchase price allocated to buildings where purchaser destroyed them upon 
closing; terminal loss permitted); R. v. Baziuk, [1976] C.T.C. 787 (FCTD) (Purchase 
price allocated to building destroyed before closing pursuant to contract constituted 
proceeds of disposition for recapture purposes); Zeal and Gold Ltd. v. MNR, [1973] 
C.T.C. 129 (FCTD) (Compensation resulting in recapture attributed to year claim ac- 
knowledged by insurer, not year paid); Stanley v. MNR, [1972] C.T.C. 34 (SCC) (Value 
greater than undepreciated capital cost allocated to building even though purchaser de- 
sired only land); Lea-Don Canada Ltd. vy. MNR, [1970] C.T.C. 346 (SCC) (In non- 
arm’s length sale of asset to parent company, proceeds deemed to be fair market value). 


I.T. Application Rules: 20(2) (income from farming or fishing — property acquired 
before 1972). 

Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-267R2: CCA — vessels; IT-288R2: Gifts of capital properties to a char- 
ity and others; IT-418: Partial dispositions of property; IT-478R2: CCA — recapture 
and terminal loss; IT-481: Timber resource property and timber limits. 


I.T. Technical News: 12 (1998 deduction limits and benefit rates for automobiles); 
16 (Continental Bank case). 


(2) Idem [luxury automobile] — Notwithstanding subsection 
(1), where an excess amount is determined under that subsection at 
the end of a taxation year in respect of a passenger vehicle having a 
cost to a taxpayer in excess of $20,000 or such other amount as may 
be prescribed, that excess amount shall not be included in comput- 
ing the taxpayer’s income for the year but shall be deemed, for the 
purposes of B in the definition “undepreciated capital cost” in sub- 
section (21), to be an amount included in the taxpayer’s income for 
the year by reason of this section. 

Related Provisions: 13(3)— Interpretation where taxpayer is an individual; 
13(7)(g) — Limitation on capital cost of automobile; 13(8) — Disposition after ceasing 
business; 20(16.1)(a) — Terminal loss — vehicles; 67.2 — Interest on money bor- 


rowed for passenger vehicle; Reg. 1100(2.5) — 50% CCA in year of disposition. See 
also at end of s. 13. 


Regulations: 7307(1) (prescribed amount). 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss; IT-521R: 
Motor vehicle expenses claimed by self-employed individuals; IT-522R: Vehicle, 
travel and sales expenses of employees. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


(3) “Taxation year”, “year” and “income” of individual — 
Where a taxpayer is an individual whose income for a taxation year 
includes income from a business the fiscal period of which does not 
coincide with the calendar year and depreciable property acquired 
for the purpose of gaining or producing income from the business 
has been disposed of, 


(a) for greater certainty, each reference in subsections (1) and 
(2) to a “taxation year” and “year” shall be read as a reference to 
a “fiscal period”; and 


(b) a reference in subsection (1) to “the income” shall be read as 
a reference to “the income from the business”. 
Related Provisions: 13(8)—Property disposed of after ceasing business; 


20(16.2) — Same rule applies for purposes of subsecs. 20(16) and (16.1). See also at 
end of s. 13. 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 


(4) Exchanges of [depreciable] property — Where an amount 
in respect of the disposition in a taxation year (in this subsection 
referred to as the “initial year’’) of depreciable property (in this sec- 
tion referred to as the “former property’’) of a prescribed class of a 
taxpayer would, but for this subsection, be the amount determined 
for F or G in the definition “undepreciated capital cost” in subsec- 
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tion (21) in respect of the disposition of the former property that is 
either 


(a) property the proceeds of disposition of which were proceeds 
referred to in paragraph (b), (c) or (d) of the definition “proceeds 
of disposition” in subsection (21), or 


(b) a property that was, immediately before the el cle a 
former business property of the taxpayer, 


and the taxpayer so elects under this subsection in the taxpayer’s 
return of income for the taxation year in which the taxpayer ac- 
quires a depreciable property of a prescribed class of the taxpayer 
that is a replacement property for the taxpayer’s former property, 


(c) the amount otherwise determined for F or G in the definition 
“undepreciated capital cost” in subsection (21) in respect of the 
disposition of the former property shall be reduced by the lesser 
of 


(i) the amount, if any, by which the amount otherwise deter- 
mined for F or G in that definition exceeds the undepreciated 
capital cost to the taxpayer of property of the prescribed class 
to which the former property belonged at the time immedi- 
ately before the time that the former property was disposed 
of, and 


(ii) the amount that has been used by the taxpayer to acquire 


(A) where the former property is referred to in paragraph 
(a), before the end of the second taxation year following 
the initial year, or 


(B) in any other case, before the end of the first taxation 
year following the initial year, 


a replacement property of a prescribed class that has not been 
disposed of by the taxpayer before the time at which the tax- 
oy disposed of the former property, and 


Proposed Amendment — 13(4)(c)(ii) 


(ii) the amount at has been used ae the taxpayer fo 
— acquire 
(A) if the frse property is Welcibea i in paragon @), 
before the later of the end of the second taxation year 
following the initial year and 24 months after the see oo 
! (>the initial year, or 


(B) in any other case, before the later of the end it the 
_ first taxation year following the initial year and 12. 
_months after the end of the initial year, 


? Ciepiicsieis property of a prescribed class that iss not 
been disposed of by the taxpayer before the time at se 
the taxpayer disposed of the former property, and 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 72), 
will amend subpara. 13(4)(c)(ii) to read as above, applicable in respect of ‘disposi-_ 
tions that occur in taxation years that end after December 19, 2000, except that for — 
those dispositions that occur in taxation years that end before December 20, 2001, mo 
13(4\(c) GiB) i is to be read as follows: 


(B) in any ‘other case, before the end of the first taxation year otlowing the 
_ initial year, 


Technical Notes (July 2010): Subsection 13(4). alon: a a he ‘is re- 
quired under subsection 13(1) to include in income recaptured depreciation cite a 
from the disposition of certain depreciable property, to elect to defer tax on the re- 
capture to the extent that the taxpayer reinvests the proceeds of bi eho in are 
placement property within a certain period of time, namely = 
_ in the case of certain involuntary dispositions, e.g., theft or eipeoptien hedore © 


the end of the taxpayer’s second taxation ae that <neae ad the biniiies ‘as 
disposed of, or : 4 ; 


* in other situations, before the end of the taxpayer" s first taxation year ies 
after the property was disposed of. 


Subparagraph 13(4)(c)(ii) is amended to accommodate | taxation ena are shorte! 
than 12 months, b by providing t that the periods for acquiTine ee 
at t the later of the ines mentioned above: a : 


© in deca 
the property was algo of, 
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(d) the amount of the reduction determined under paragraph (c) 
shall be deemed to be proceeds of disposition of a depreciable 
property of the taxpayer that had a capital cost equal to that 
amount and that was property of the same class as the replace- 
ment property, from a disposition made on the later of 


(i) the time the replacement property was acquired by the 
taxpayer, and 


(ii) the time the former property was disposed of by the 

taxpayer. 
Related Provisions: 13(4.1)— Replacement property for. a former property; 
13(4.2), (4.3) — Exchange of franchise, concession or licence; 87(2)(g.5) — Amalga- 
mation — continuing corporation; 13(18) — Reassessments; 14(6) — Parallel rule for 
eligible capital property; 44(1) — Parallel rule for capital gains purposes; 44(4) — 
Deemed election; 44(6) — Deemed proceeds of disposition; 87(2)(g.5) — Amalgama- 
tion — continuing corporation; 87(2)(1.3) — Amalgamations — replacement property; 
96(3) — Election by members of partnership; 220(3.2), Reg. 600(b) — Late filing or 
revocation of election. See also at end of s. 13. 


History: The portion of subsec. 13(4) between paras. (b) and (c). amended by 1998, c. 
19, subsec. 73(1), applicable to dispositions. of former properties that occur after the 
1993 taxation year. That portion formerly read: 


and the taxpayer so elects under this subsection in the taxpayer’s return of in- 

come under this Part-for the year in which the taxpayer acquires, as a replace- 
ment for the former property, a property (in this subsection referred to as a “‘re- 
placement property’’), 


Selected Cases [subsec. 13(4)]: Posno v. R.; [1989] 2 C.T.C. 234 (FCTD) (Air- 
craft acquired for personal use replacing one previously used in business within scope 
of provision). 


Remission Orders: Telesat Canada Remission Order, P.C. 1999-1335. 


Interpretation Bulletins: IT-259R4: Exchanges of property; IT-267R2: CCA — 
vessels; IT-271R: Expropriations — time and proceeds of disposition (archived). 


Information Circulars: 07-1: Taxpayer relief provisions. 


(4.1) Replacement for a former property — For the purposes 
of subsection (4), a particular depreciable property of a prescribed 
class of a taxpayer is a replacement for a former property. of the 
taxpayer if 
(a) it is reasonable to conclude that the property was acquired by 
the taxpayer to replace the former property; 


(a.1) it was acquired by the taxpayer and used by the taxpayer or 
a person related to the taxpayer for a use that is the same as or 
similar to the use to which the taxpayer or a person related to the 
taxpayer put the former property; 


(b) where the former property was used by the taxpayer or a per- 
son related to the taxpayer for the purpose of gaining or produc- 
ing income from a business, the particular depreciable property 
was acquired for the purpose of gaining or producing income 
from that or a similar business or for use by a person related to 
the taxpayer for such a purpose; 


(c) where the former property was a taxable Canadian property 
of the taxpayer, the particular depreciable property is a taxable 
Canadian property of the taxpayer; and 


(d) where the former property was a taxable Canadian property 
(other than treaty-protected property) of the taxpayer, the partic- 
ular depreciable property is a taxable Canadian property (other 
than treaty-protected property) of the taxpayer. 


Related Provisions: Sce at end of s. 13. 


History: Para. 13(4.1)(c) amended and para. (d) added by 1999, c. 22, subsec. 6(1), 
applicable to any disposition that occurs in a taxation year that ends after 1997. Para. 
(c) formerly read: 


(c), where the former property was taxable Canadian property (or would have 
been taxable Canadian property if the taxpayer were non-resident throughout the 
year in which the former property was disposed of and the former property were 
used in a business carried on by the taxpayer), the particular depreciable property 
was taxable Canadian property (or would have been taxable Canadian property if 
the taxpayer were non-resident throughout the year in which the particular pro- 
perty was acquired and the particular property were used in a business carried.on 
by the taxpayer). 


Para. 13(4.1)(a) amended and para. (a.1) added by 1998, c. 19, subsec. 73(2), applica- 
ble to dispositions of former properties that occur after the 1993 taxation year except 
that, where a taxpayer so elects in respect of a former property that was disposed of 
before June 18, 1998 by notifying the Minister of National Revenue in writing on or 
before the filing-due date for the taxpayer’s first taxation year that ends after June 18, 


S. 13(4.3)(d) 


1998, para. 13(4.1)(a.1) shall, for the purpose of determining whether a property is a 
replacement property of the former property, be read as follows: 


(a.1) it was acquired by the taxpayer for a use that is.the same as or similar to the 
use to which the taxpayer or a person related to the taxpayer put the former 
property; 

Para. (a) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer or a person related to the taxpayer put the former property; 


Paras. 13(4.1)(a) to (c) substituted by 1994, c. 7, Sch. II (1991; c. 49), subsec. 9(1), 
paras. (4.1)(a), (b) applicable to dispositions of former properties occurring after July 
13, 1990, and para. (c) applicable to property acquired as a replacement for a former 
property disposed of after April 2, 1990, other than a former property disposed of 


(a) under an agreement in writing entered into before April 3, 1990; or 


(b) pursuant to a written notice of an intention to take the property under statutory 
authority given before April 3, 1990 or for the sale price of the property sold to.a 
person by, whom such a notice was given before April 3, 1990. 

Paras. (a) to (c) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer put the former property; 


(b) where the former property was used by the taxpayer for the purpose of gain- 
ing or producing income from a business, the particular depreciable property was 
acquired for the purpose of gaining or producing income from that or a similar 
business; and 

(c) where the taxpayer was not resident in Canada at the time the taxpayer ac- 
quired the particular depreciable property, in addition to the requirements in 
paragraphs (a) and (b), the particular depreciable property was taxable Canadian 
property. 

inter ereron Senet: IT-259R4: ee of soe 


. for pro : 
limited ee od that is whlly attributable to the 


7 ie das oe pole in Te 
place fr 


‘d). any ake that cond. ; if this Act were ‘ond, without refer: 
ence to this subsection, be an eligible capital amount to the 
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transferor or an eligible capital expenditure to the transferee in 
respect of the disposition or termination of the Lyte property 
by the transferor is deemed to be — 


(i) neither an eligible capital amount nor an eligible capital 
expenditure, 


(ii) an amount required to be included in computing the | 


capital cost to the transferee of the former property, and 


(iii) an amount required to be included in computing the 
proceeds of disposition to the transferor in aespert sa a dis- 
position of the former property. 


Application: The July 16, 2010 draft legislation (Part | — technical), subsec. 7(3), 
will add subsecs. 13(4.2) and (4.3), applicable in respect of dispositions and termina- 
tions that occur after December 20, 2002. 


Technical Notes (July 2010): Subsection 14(6) permits a taxpayer to defer tax 
otherwise arising on the disposition of an eligible capital property, to the extent that 
the taxpayer reinvests the proceeds of disposition in a replacement property within a 
certain period of time. A franchise, concession or license with an indefinite term may 
be such an eligible capital property. However, such a property with a defined term 
will generally be a depreciable property included in Class 14 of Schedule II of the 
Income Tax Regulations (“the Regulations’’) and will not be eligible for similar re- 
placement treatment under subsection 13(4) because such a property is not a “former 
business property” as defined in subsection 248(1). Further, the replacement property 
provisions for depreciable property generally apply only to immoveable property. 


New subsections 13(4.2) and (4.3) are added, concurrent with the amendment of the 
definition “former business property”, to allow a taxpayer (the “transferor’’) to use 
the replacement property rules under subsection 13(4) in respect of the disposition or 
termination of a property that is the subject of a joint election with the purchaser (the 
“transferee”’) of the property. 

New subsection 13(4.2) describes the circumstances under which the transferor and 
the transferee may make a joint election. Property eligible for the election is a “for- 
mer property” described in subsection 13(4) that is a franchise, concession or license 
for a limited period that is wholly attributable to the carrying on of a business at a 
fixed place. The election may be made where the property is disposed of directly by 
the transferor to the transferee or where the property of the transferor is terminated 
and the transferee acquires a similar property in respect of the same fixed place from 
another person, Both parties must elect in their returns of income for their respective 
taxation years that include the year of the disposition or termination. 


New subsection 13(4.3) provides rules that apply when an election has been made 
under subsection 13(4.2). If the transferee acquires the property disposed of by the 
transferor (the “former property”), the transferee is deemed to own that property until 
such time as the transferee owns neither the former property nor a similar property in 
respect of the same fixed place to which the former property related. If the transferee 
instead acquires a similar property in respect of the same fixed place (i.e., the life of 
the former property was terminated), the transferee is deemed to have also acquired 
the former property and to continue to own it until the transferee no longer owns the 
similar property. 


In either case, for the purpose of claiming a deduction by the transferee under para- 
graph 20(1)(a), the life of the former property in the hands of the transferee is 
deemed to be the term remaining at the time the transferor originally acquired the 
property. For instance, a license with a 20-year life when it was originally acquired 
by the transferor, but with 5 years remaining at the time of the transfer, would be 
considered to have a 20-year life in the hands of the transferee for the purposes of 
claiming a deduction under paragraph 20(1)(a). 


There may be circumstances where, but for an election under subsection 13(4.2), a 
portion of the consideration given by a transferee upon the sale of a limited period 
franchise, license or concession might reasonably be considered to be an eligible cap- 
ital amount to the transferor and an eligible capital expenditure to the transferee. For 
instance, a portion of the consideration may reasonably relate to the preferred status 
that the transferee may receive in obtaining a new property at the end of the term. 
Where an election under subsection 13(4.2) is made, subsection 13(4.3) provides that 
such an amount will be neither an eligible capital amount to the transferor, nor an 
eligible capital expenditure to the transferee, but will instead be included in the cost 
to the transferee and proceeds of disposition of the transferor of the former property. 


In this regard, section 1101 of the Income Tax Regulations is amended, applicable 
after December 20, 2002, to provide that if more than one property of a taxpayer is 
described in the same class in Schedule II, and one or more of the properties is a 
property in respect of which the taxpayer is a transferee that has elected under sub- 
section 13(4.2), a separate class is prescribed for each such property of the taxpayer 
that would otherwise be included in the same class, 


If, subsequent to the acquisition of the former property by the transferee, the life of 
the former property expires and a similar property in respect of the same fixed place 
is not acquired by the transferee, the transferee may, under subsection 20(16), be 
entitled to a terminal loss in respect of the former property. Refer to the commentary 
to new paragraph 20(16.1)(b) regarding limitations in respect of the deduction of 
such a terminal loss. 


New subsections 13(4.2) and (4.3) apply in respect of dispositions and terminations 
that occur after December 20, 2002. 
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Example 1. 4 7 


Ms. Mubarak is A plediae with 5S years remaining of towbars agreement. 
The original cost was $60,000, and the undepreciated capital cost (“UCC” 
_ $15,000. The agreement is transferable, so she agrees to sell the. franchise jem: 
Grando at its fair market value of $85,000. Ms. Mubarak will, in the. same taxa- 
tion year, purchase from Ms. Vincent a replacement Ses apd that has 1 years 


_ remaining of a 20-year term, for $100, 000. 


But for the making of an election under subsection 13(4.2), Ms. Miibarak would 
have a capital gain of $25,000 (i.e., $85,000 - $60,000) and a UCC balance of 
$55,000 (i.e., $15,000 + $100,000 - $60,000) before deducting any capital cost 
allowance for the year. The adjusted cost base (“ACB”) of her replacement _ 
franchise would be $100,000. Mr. Grando would have acquired a a Class 14 pro- 
perty with an ACB and capital cost of $85,000, depreciable over 5 years. 


If Ms. Mubarak and Mr, Grando jointly elect under subsection 13(4,2), M. ) 
Mubarak may elect under subsections 13(4) and 44(1) to defer the capita 
such that the ACB and capital cost of the replacement franchise will be dee d 

to be $75,000 (i.e., $100,000 less the $25,000 deferred capital gain). Further- 
more, Ms. Mubarak’s UCC balance for Class 14 will be $30,000 (i,e., an in- 
crease equivalent to the $100,000 cost of the replacement franchise less the 
$85,000 proceeds from the former property), to be amortized over the remaining” 
15-year term, In this regard, note that the term for amortizing Ms. Mubarak’s 
replacement franchise is unaffected by her and Mr. Grando’s joint election in 
respect of the former property. Mr. Grando, on the other hand, will be required 
to amortize his $85,000 cost of the former property over 20 years, which was the 
term of the former property when it was first acquired by Ms, Mubarak. 


If Mr. Grando does not enter into a new agreement with the franchisor after the 
5-year period, he will be eligible for a terminal loss (even if there are other - 
Class 14 assets, because the $85,000 property will be in a “separate class”). — 
However, a terminal loss will not be available if a person dealing non-arm’s 
length with Mr. Grando, at any time before the time that is 24 months after the 
expiry of the old agreement, enters into a new franchise agreement in respect of 
the same fixed place. a 


Example 2 


Consider the same example, except that the original franchise agreement of Ms. 
Mubarak (the former property) is not transferable, but instead must be termi- 
nated and renewed with the franchisor. Suppose that it is renewed by Mr. 
Grando for a period of 12 years, with an additional amount of $120, 000 paid by, 
Mr. Grando to the franchisor for the new agreement. é 


In this case it is arguable that, for Mr. Grando, the $85,000 payment to Ms, 
Mubarak is, absent an election under subsection 13(4.2), an eligible capital ex- 
penditure by Mr. Grando. That is, Mr. Grando will pay a separate amount of 
$120,000 to the franchisor for a Class 14 asset, but the $85,000 payment to Ms. 
Mubarak is, in effect, incurred to acquire the right to renew the franchise, not to 
acquire a Class 14 property. Ms. Mubarak has likewise received proceeds of _ 
disposition of an eligible capital property (i.e., an “eligible capital amount”, 3/4 
of which would reduce her Cumulative Eligible Capital balance), not proceeds 
of disposition of a Class 14 property, Absent an election under subsection 
13(4.2), Ms. Mubarak would not be entitled to acquire a replacement eligible 
capital property, but could be entitled to claim a terminal loss on the termination 
of the original franchise agreement (if she had no other Class 14 assets on hand — 
at the end of the taxation year of disposition). Subsection 14(1) would apply to 
the eligible capital amount received by Ms. Mubarak. 


The $120,000 cost of the new agreement to Mr. Grando, paid to the franchisor, 
could be written off by Mr. Grando over its 12-year term. 


If Ms. Mubarak and Mr. Grando jointly elect under subsection 13(4.2), no part — 
of the proceeds of disposition for the former property will be an eligible capital — 
amount or an eligible capital expenditure. The results are the same as in Exam- 
ple 1, except that Mr. Grando will now have two Class 14 properties: 
* the new franchise agreement, the $120,000 cost of which may be written off 
by him over its 12-year term; and ; 


* the former property, deemed to have been acquired by him and ita ina 
separate class, the $85,000 cost of which may be written off by him over its 
deemed 20-year term. 

Example 3 
Consider again Example 1, but suppose that the replacement franchise, pur- 
chased by Ms. Mubarak from Ms. Vincent, is itself the subject of a joint election 
by them under subsection 13(4.2). Ms. Mubarak is required to amortize her 
$30,000 UCC (see Example 1) over the original 20-year term of Ms. Mage not 
over its remaining 15 years. 


Related Provisions: 20(16.1)(b) — Restriction on terminal loss. 


(5) Reclassification of property — Where one or more depre- 
ciable properties of a taxpayer that were included in a prescribed 
class (in this subsection referred to as the “old class”) become in- 
cluded at any time (in this subsection referred to as the “transfer 
time”) in another prescribed class (in this subsection referred to as 
the “new class”), for the purpose of determining at any subsequent 


Subdivision b — Income or Loss from a Business or Property 


time the undepreciated capital cost to the taxpayer of depreciable 
property of the old class and the new class 


_(a) the value of A in the definition “undepreciated capital cost” 
in subsection (21) shall be determined as if each of those depre- 
ciable properties were 


(i) properties of the new class acquired before the subsequent 
time, and 


(ii) never included in the old class; and 


(b) there shall be deducted’ in computing the total depreciation 
allowed to the taxpayer for property of the old class before the 
subsequent time, and added in computing the total depreciation 
allowed to the taxpayer for property of the new. class before the 
subsequent time, the greater of 


(i) the amount determined by the formula 


A-—B 
where 


A. is the total of all amounts each of which is the capital cost 
to the taxpayer of each of those depreciable properties, 
and 


Bis the undepreciated capital cost to the taxpayer of depre- 


ciable property of the old class at the transfer time, and 


' (it) the total of all amounts each of which is an amount that 
would have been deducted under paragraph 20(1)(a) in re- 
spect of a depreciable property that is one of those properties 
in computing the taxpayer’s income for a taxation year that 
ended before the transfer time andat the end of which the 
property was included in the old class if 


(A) the property had been the only property included in a 
separate prescribed class, and 


(B) the rate allowed by the regulations made for the pur- 
pose of paragraph 20(1)(a) in respect of that separate 
class had been the effective rate that was used by the tax- 
payer to calculate a deduction under that paragraph in re- 
spect of the old class for the year. 


Related Provisions: | 87(2)(d)Gi)(C) — Amalgamations — depreciable property; 
257 — Formula cannot -calculate to less than zero. See also at end of s. 13. 


History: Subsec. 13(5) amended by 1997, c. 25, subsec. 3(1), applicable to properties 
of a prescribed class that, after 1996, become included in property of another pre- 
scribed class. Subsec. (5) formerly read: 


(5) Transferred property — Where depreciable. property ofa taxpayer that was 
included in a prescribed class (in this subsection referred to as the “former 
class”) has been transferred to another prescribed class (in this subsection re- 
ferred to as the “other class”), for purposes of determining the undepreciated 
capital cost to the taxpayer-of depreciable property of the former class and of the 
other class at any time after the transfer 


(a) the transferred property shall be deemed to be depreciable property of the 
other class acquired before that time and not depreciable property of the for- 
mer class acquired before that time; and 


(b) an amount equal.to the greater of 


(i) the amount, if any, by which the capital cost to the taxpayer of the 
transferred property exceeds the undepreciated capital cost to the tax- 
payer of depreciable property of the former class immediately before the 
transfer, and 


(ii) the. total of all amounts that would have been deducted by, the tax- 
payer in respect of the transferred property under paragraph 20(1)(a) in 
computing the taxpayer’s income for taxation years ending before the 
transfer had that property been the only property included in a separate 
prescribed class and had the rate allowed by the regulations made under 
paragraph 20(1)(a) in respect of that separate class been the effective 
rate that was used by the taxpayer to calculate a deduction under that 
paragraph in respect of the former class for taxation years at the end of 
which the transferred property was included in the former class 


shall be included in computing the total depreciation allowed to the taxpayer 
for property of the other class before that time and not included in comput- 
ing the total depreciation allowed to the taxpayer for property of the former 
class before that time. 


Regulations: 1103 (property reclassifications by Regulation). 
Interpretation Bulletins: IT-190R2: CCA — transferred and misclassified property. 
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Information Circulars: 84-1: Revision of capital cost: allowance claims and other 
permissive deductions. 


(5.1) Rules applicable [leasehold interest] — Where at any 
time in a taxation year a taxpayer acquires a particular property in 
respect of which, immediately before that time, the taxpayer had a 
leasehold interest that was included in a prescribed class, for the 
purposes of this section, section 20 and any regulations made under 
paragraph 20(1)(a), the following rules apply: 


(a) the leasehold interest shall be deemed to have been disposed 
of by the taxpayer at that time for proceeds of disposition equal 
to the amount, if any, by which 


(i) the capital cost immediately before that time of the lease- 
hold interest 


exceeds 


(ii) the total of all amounts claimed by the taxpayer in respect 
of the leasehold interest: and deductible under paragraph 
20(1)(a) in computing the taxpayer’s income in previous tax- 
ation years; 
(b) the particular property shall be deemed to be depreciable 
property of a prescribed class of the taxpayer acquired by the 
taxpayer at that time and there shall be added to the capital cost 
to the taxpayer of the property an amount equal to the capital 
cost referred to in subparagraph (a)(i); and 


(c) the total referred to in subparagraph (a)(ii) shall be added to 
the total depreciation allowed to the taxpayer before that time in 
respect of the class to which the particular property ip mie 
Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-464R: CCA — leasehold interests. 


(5.2) Idem [rent deemed to be CCA] — Where, at any time, a 
taxpayer has acquired a capital property that is depreciable property 
or real property in respect of which, before that time, the taxpayer 
or any person with whom the taxpayer was not dealing at arm’s 
length was entitled to a deduction in computing income in respect 
of any amount paid or payable for the use of, or the right to use, the 
depreciable property or real property and the cost or the capital cost 
(determined without reference to this subsection) at that time of the 
property to the taxpayer is less than the fair market value thereof at 
that time determined without reference to any option with respect to 
that property, for the purposes of this section, section 20 and any 
regulations. made under paragraph 20(1)(a), the following rules 


apply: | 


@t the 8, Bug shall be ae to have been soahitiea iby thé 
taxpayer at that time at a cost equal to the lesser of 


(i) the fair market value of the property at that time deter- 
mined without reference to any option with respect.to that 
property, and 

(ii) the total of the cost or the capital cost (determined with- 
out reference to this subsection) of the property to the tax- 


S. 13(5.2)(a)(ii) 


payer and all amounts (other than amounts paid or payable to 
a person with whom the taxpayer was not dealing at arm’s 
length) each of which is an outlay or expense made,or in- 
curred by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s length at any time for the use 
of, or the right to use, the property, 


and for the purposes of this paragraph and subsection (5.3), 
where a particular corporation has been incorporated or other- 
wise formed after the time any other corporation with which the 
particular corporation would not have been dealing at arm’s 
length had the particular corporation been in existence before 
that time, the particular corporation shall be deemed to have 
been in existence from the time of the formation of the other 
corporation and to have been not dealing at arm’s length with 
the other corporation; 


(b) the amount by which the cost to the taxpayer of the property 
determined under paragraph (a) exceeds the cost or the capital 
cost thereof (determined without reference to this subsection) 
shall be added to the total depreciation allowed to the taxpayer 
before that time in respect of the prescribed class to which the 
property belongs; and 
(c) where the property would, but for this paragraph, not be de- 
preciable property of the taxpayer, it shall be deemed to be de- 
preciable property of a separate prescribed class of the taxpayer. 

Related Provisions: See at end of s. 13. 

Regulations: 1101(5g) and Sch. II:Cl. 36 (property under 13(5.2)(c) deemed to be a 

separate class). 

Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 

ments (archived). 

I.T. Technical News: 21 (cancellation of Interpretation Bulletin IT-233R). 

Forms: T776: Statement of real estate rentals. 


(5.3) Idem [disposition of option] — Where, at any time in a 
taxation year, a taxpayer has disposed of a capital property that is 
an option with respect to depreciable property or real property in 
respect of which the taxpayer or any person with whom the tax- 
payer was not dealing at arm’s length was entitled to a deduction in 
computing income in respect of any amount paid for the use of, or 
the right to use, the depreciable property or real property, for the 
purposes of this section, the amount, if any, by which the proceeds 
of disposition to the taxpayer of the option exceed the taxpayer’s 
cost in respect thereof shall be deemed to be an excess referred to in 
subsection (1) in respect of the taxpayer for the year. 


Proposed Amendment — 13(5.3) 
(5.3) Deemed recapture — If, at any time in a taxation year, a_ 


taxpayer has disposed of a capital property that is an option with — 


respect to depreciable property or real or immovable property in - 
respect of which the taxpayer or any person with whom the tax- 
payer was not. dealing at arm’s length was entitled to a deduction 
in computing income in respect of any amount paid for the use of, — 
or the right to use, the property, for the purposes of this section, — 
the amount, if any, by which the peoeeeds of disposition to the, 
taxpayer of the option exceed the taxpayer’ 
thereof shall be deemed to be an. excess referred to in subs 
(1) in respect of the taxpayer for the year. 


Application: The July 16, 2010 draft legislation (Part bees subsec. 


Hao? will amend ‘Subsec. 136. 3) to toad as ee to come into Oo n coal 


Technical Notes ctoily 2010): pee 1214). ae 
Related Provisions: 49 — Options. See also at end of s. 13. 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived). 


1.T. Technical News: 21 (cancellation of Interpretation Bulletin IT-233R). 
Forms: 1776: Statement of real estate rentals. 


(5.4) Idem — Where, before the time of disposition of a capital 
property that was depreciable property of a taxpayer, the taxpayer, 
or any person with whom the taxpayer was not dealing at arm’s 
length, was entitled to a deduction in computing income in respect 


ost in respect — 
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of any outlay or expense made or incurred for the use of, or ‘the 
right to use, during a period of time, that capital property (other 
than an outlay or expense made or incurred by the taxpayer or a 
person with whom the taxpayer was not dealing at arm’s length 
before the acquisition of the property), except where the taxpayer 
disposed of the property to a person with whom the taxpayer was 
not dealing at arm’s length and that person was subject to the provi- 
sions of subsection (5.2) with respect to the acquisition by that per- 
son of the property, the following rules apply: 


(a) an amount equal to the lesser of 


(i) the total of all amounts (other than amounts paid or paya- 
ble to the taxpayer or a person with whom the taxpayer was 
not dealing at arm’s length) each of which was a deductible 
outlay or expense made or incurred before the time of dispo- 
sition by the taxpayer, or by, a person with whom the tax- 
payer was not dealing at arm’s length, for the use of, or the 
right to use, during the period of time, the property, and 


(ii) the amount, if any, by which the fair market value of the 
property at the earlier of | 


(A) the expiration of the last period of time in respect of 
which the deductible outlay or expense referred to in sub- 
paragraph (i) was made or incurred, and 


(B) the time of the disposition 


exceeds the capital cost to the taxpayer of the property imme- 
diately before that time 


shall, immediately before the time of the disposition, be added to 
the capital cost of the property to the person who owned the pro- 
perty at that time; and 


(b) the amount added to the capital cost to the taxpayer of the 
property pursuant to paragraph (a) shall be added immediately 
before the time of the disposition to the total depreciation al- 
lowed to the taxpayer before that time in respect of the pre- 
scribed class to which the property belongs. 


Related Provisions: 13(5.5) — Lease cancellation payment deemed not to be made 
for the use of property. See also at end of s. 13. 


(5.5) Lease cancellation payment — For the purposes of sub- 
section (5.4), an amount deductible by a taxpayer under paragraph 
20(1)(z) or (z.1) in respect of a cancellation of a lease of property 
shall, for greater certainty, be deemed not to be an outlay or ex- 
pense that was made or incurred by the taxpayer for the use of, or 
the right to use, the property. 

Related Provisions: See at end of s. 13. 


(6) Misclassified property — Where, in calculating the amount 
of a deduction allowed to a taxpayer under subsection 20(16) or 
regulations made for the purposes of paragraph 20(1)(a) in respect 
of depreciable property of the taxpayer of a prescribed class (in this 
subsection referred to as the “particular class”), there has been ad- 
ded to the capital cost to the taxpayer of depreciable property of the 
particular class the capital cost of depreciable property (in this sub- 
section referred to as “added property”) of another prescribed class, 
for the purposes of this section, section 20 and any regulations 
made for the purposes of paragraph 20(1)(a), the added property 
shall, if the Minister so directs with respect to any taxation year for 
which, under subsection 152(4), the Minister may make any reas- 
sessment or additional assessment or assess tax, interest or penalties 
under this Part, be deemed to have been property of the particular 
class and not of the other class at all times before the beginning of 
the year and, except to the extent that the added property or any part 
thereof has been disposed of by the taxpayer before the beginning 
of the year, to have been transferred from the particular class to the 
other class at the beginning of the year. 

Related Provisions: See at end of s. 13. 


History: Subsec. 13(6) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(2), 
applicable after April 19, 1983. Subsec. (6) formerly read: 


(6) Where, in calculating the amount of a deduction allowed to a taxpayer under 
subsection 20(16) or regulations made under paragraph 20(1)(a) in respect of 
depreciable property of the taxpayer of a prescribed class, there has been added 
to the capital cost to the taxpayer of depreciable property of that class the capital 
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cost of depreciable property (in this subsection referred to as “added property”’) 

of another prescribed class, for the purposes of this section, section’20 and any 
regulations made under paragraph 20(1)(a) the added property shall, if the Min- 
ister so directs with reference to any taxation year for which, within the’ time 
specified in paragraph 152(4)(a) or (b), the Minister may make any reassessment 
or additional assessment or assess tax, interest or penalties under this Part:as the 
circumstances require, be deemed to have’ been property of the first-mentioned: 
class and not of the other class at all times before the commencement of that year 
and, except to the extent that that property or any part thereof has, been disposed 
of by the taxpayer before the commencement of that year, to have been. trans- 
ferred from the first-mentioned class to the other class at the commencement of 
that year. 


Interpretation Bulletins: IT-190R2: CCA — transferred and misclassified property. 


Information Circulars: 84-1: Revision of capital cost allowance claims and other 
permissive deduetions. 


(7) Rules applicable — Subject to subsection 70(13), for the pur- 
poses of paragraphs 8(1)(j) and (p), this section, section 20 and. any 
regulations made for the purpose of paragraph 20(1)(a), 


History: The opening words of subsec. 13(7) substituted by 1994, c. 21, subsecs 7(1), 
applicable after 1992. The opening words formerly read: 


(7) For the purposes of paragraphs 8(1)(j); and (p), this section, section 20. and 
any regulations made under paragraph 20(1)(a),. the following rules apply: 
(a) [change in use from income-producing] — where a 
taxpayer, having: acquired property for the purpose of gaining or 
producing income, has begun at a later time to use it for some 
other purpose, the taxpayer shall be deemed to have disposed of 
it at that later time for proceeds of disposition equal to its fair 
market value at that time and to have reacquired it immediately 
thereafter at a cost equal to that fair market value; 
Related Provisions: 13(9) — Gaining or producing income; 45 — Change in use 
rules — capital property. See also at end of s. 13. 
History: Para. 13(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(3), 
applicable to changes'in use occurring after May 22, 1985, except that in applying para. 
(a) to changes in use occurring before May 1988, it shall be read as follows: 
(a) where a taxpayer; having acquired property for the purposeof gaining or 
producing income therefrom or for the purpose of gaining or producing income 
from a business, has begun at_a later time to use it for some other purpose, the 
taxpayer shall be deemed to have disposed of it at that later time for proceeds of 
disposition equal to its fair market value at that time and to have reacquired it 
immediately thereafter at a cost equal to that fair market value; 


Para. (a) formerly read: 


(a) where a taxpayer, having acquired property for the purpose of gaining or 
producing income, has commenced at a later time to use it for some other pur- 
pose, the taxpayer shall be deemed to have disposed of it at that later time at its 
fair market value at that later time; 


Selected Cases [para. 13(7)(a)]:. Evans. v. R., [2009] 1 C.T.C. 2146 (TCC) 
(Change of status from owner to employee: resulted in change of use and deemed 
disposition). 


Interpretation Bulletins: IT-525R: Performing artists. 
(b) [change in use to income-producing] — where a tax- 
payer, having acquired property for some other purpose, has be- 
gun at a later time to use it for the purpose of gaining or produc- 
ing income, the taxpayer shall be deemed to have acquired it at 
that later time at a capital cost to the taxpayer equal to the lesser 
of 
(i) the fair market value of the property at that later time, and 
(ii) the total of 
(A) the cost to the taxpayer of the property at that later 
time determined without reference to this paragraph, para- 
graph (a) and subparagraph (d)(ii), and: 
(B) '/2 of the amount, if any, by which © 
(I) the fair market value of the property at that later 
time 
exceeds the total of 
(IL) the cost to the taxpayer of the property as deter- 
mined under clause (A), and 
(II) twice the amount deducted by the taxpayer under 


section 110.6. in respect of the amount, if any, by 
which the fair market value of the property at that later 
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time exceeds the cost to the taxpayer of the property as 
determined under clause'(A); 


Related Provisions: 13(7)(¢)— Rules applicable; 13(9) — Gaining or producing 
income; 45 — i ;-70(13) — Capital cost of depre- 
ciable property on death; 248(1) — “cost amount”(a). See also at end of's. 13. 


History: Cl. 13(7)(b)Gi)(B) amended by replacing the reference to the fraction “3/.” 
with a reference to the fraction ““/” and by replacing the reference to the expression “4/3 
of” with a reference to the word “twice” by 2001, c. 17, subsec. 6(1), applicable to 
changes in use of property that occur in,taxation years that end after February 27, 2000 
except that, for changes in use of property that occur in a taxpayer’s taxation year that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction “'/” shall be read as a 
reference to the fraction in para. 38(a); as amended by 2001, c. 17, that applies to. the 
taxpayer for the year and the reference.to the word “twice” shall be read as a reference 
to the expression “the. fraction that is the reciprocal: of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year, multiplied by”. 


Para. 13(7)(b) substituted by 1994, c. 7, Sch. IL. (1991, c. 49), subsec:9(3), applicable to 
changes in use occurring after May 22, 1985, except that in applying cl. 13(7)(b)@i)(B), 


(i) to changes in use of property by a person or partnership in taxation years and 
fiscal periods ending before 1988, the references therein to .““/,”. and ‘4/s of’ shall 
be read as references to “'/2” and “2 times”, respectively, 

(ii), to changes in use of property by. an individual or a partnership in taxation years 
and fiscal periods ending after 1987 and before 1990, the references therein to ““/s” 
and ““/;” shall be read as references to “%/s” and “°/2”, respectively, 

(iii) to changes in use of property by a corporation in taxation years ending after 
1987 and beginning before 1990 throughout which the corporation was a Cana- 
dian-controlled private corporation, the reference therein to “*/s” shall, in respect of 


the corporation for the year, be read as a reference to the fraction determined as the 
total of 


(A) the proportion of '/ that the number of days in the year that are before 
1988 is of the number of days in the year, 


(B) the proportion of 7/3 that the number of days in the year that are after 1987 
and before 1990 is of the number of days in the year, and 


(C) the proportion of */4 that the number of wees in the year that are after 1989 
is.of the number of days in the year, 
and 
(iv) to:changes in use: of property by a corporation in taxation’ years ending after 
1987. and. beginning. before 1990. where throughout the. year the corporation was 
not a Canadian-controlled private corporation, the reference therein to “°/s” shall, in 


respect of the corporation for the year, be read as a reference to the fraction deter- 
mined as the total of 


(A) the proportion of '/2 thatthe number of days in the year that are before July 
1988 is of the number of days in.the year, 
(B) the proportion of 7/; that the number of days in the year that are after June 
1988 and before 1990 is of the number. of days in the year, and 
(C) the proportion of */s that the number of days in the year that are after 1989 
is of the number of days in the year.‘ 
Para. (b) formerly read: 
(b) where a taxpayer, having acquired property for some other purpose, has com- 
menced at a later time to use it for the purpose of gaining or producing income, 
the taxpayer shall be deemed to have acquired it at that later time at a capital cost 
to the taxpayer equal to the lesser of 
(i) its fair market value at that later time; and 
(ii) the total of 
(A) its cost to the taxpayer at that later time determined without refer- 
ence to this paragraph, paragraph (a) and subparagraph (d)(ii), and 
(B) 4 of the amount, if any, by which 
(I) the fair market value of the property at that later time 
exceeds the total of 
(II) the cost to the taxpayer. of oe property immediately before that 
later time, and 


CI) *4 of the amount deducted by the taxpayer under section 110.6 
in respect of the amount, if any, by which the fair market value of 
the property at that later time exceeds the cost to the taxpayer of the 
property immediately before that later time; 


Interpretation Bulletins: IT-148R3: Recreational properties and club dues; IT- 
160R3: Personal’ use of aircraft (archived); IT-209R: Inter-vivos gifts of capital pro- 
perty to individuals directly or through trusts; IT-525R: Performing artists. 


I.T. Technical News: 18 (Cudd Pressure case). 
(c) [partial use to produce income] — where property has, 
since it was acquired by a taxpayer, been regularly used in_part 
for the purpose of gaining or producing income and in part for 
some other purpose, the taxpayer shall be deemed to have ac- 
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quired, for the purpose of gaining or producing income, the pro- 
portion of the property that the use regularly made of the pro- 
perty for gaining or producing income is of the whole use 
regularly made of the property at a capital cost to the taxpayer 
equal to the same proportion of the capital cost to the taxpayer 
of the whole property and, if the property has, in such a case, 
been disposed of, the proceeds of disposition of the proportion 
of the property deemed to have been acquired for gaining or pro- 
ducing income shall be deemed to be the same proportion of the 
proceeds of disposition of the whole property; 
Related Provisions: 13(9) — Gaining or producing income. See also at end of s. 13. 
History: Para. 13(7)(c) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(4), to 
substitute “where property has” for “where property (other than a motor vehicle in re- 
spect of which section 67.3 applies) has”, applicable with respect to changes in use 
occurring after April 1988. 


Interpretation Bulletins: IT-148R3: Recreational properties and club dues; IT- 
160R3: Personal use of aircraft (archived); IT-217R: Depreciable property owned on 
December 31, 1971 (archived); IT-525R: Performing artists. 
(d) [partial change in use] — where, at any time after a tax- 
payer has acquired property, there has been a change in the rela- 
tion between the use regularly made by the taxpayer of the pro- 
perty for gaining or producing income and the use regularly 
made of the property for other purposes, 


(i) if the use regularly made by the taxpayer of the property 
for the purpose of gaining or producing income has in- 
creased, the taxpayer shall be deemed to have acquired at 
that time depreciable property of that class at a capital cost 
equal to the total of 


(A) the proportion of the lesser of 
(I) its fair market value at that time, and 


(II) its cost to the taxpayer at that time determined 
without reference to this subparagraph, subparagraph 
(ii) and paragraph (a) 
that the amount of the increase in the use regularly made 
by the taxpayer of the property for that purpose is of the 
whole of the use regularly made of the property, and 


(B) '2 of the amount, if any, by which 


(I) the amount deemed under subparagraph 45(1)(c)(ii) 
to be the taxpayer’s proceeds of disposition of the pro- 
perty in respect of the change 


exceeds the total of 


(II) that proportion of the cost to the taxpayer of the 
property as determined under subclause (A)(II) that 
the amount of the increase in the use regularly made 
by the taxpayer of the property for that purpose is of 
the whole of the use regularly made of the property, 
and 


(IIT) twice the amount deducted by the taxpayer under 
section 110.6 in respect of the amount, if any, by 
which the amount determined under subclause (1) ex- 
ceeds the amount determined under subclause (II), and 


(ii) if the use regularly made of the property for the purpose 
of gaining or producing income has decreased, the taxpayer 
shall be deemed to have disposed at that time of depreciable 
property of that class and the proceeds of disposition shall be 
deemed to be an amount equal to the proportion of the fair 
market value of the property as of that time that the amount 
of the decrease in the use regularly made by the taxpayer of 
the property for that purpose is of the whole use regularly 
made of the property; 
Related Provisions: 13(4)— Exchange of property; 13(7)(e) — Rules applicable; 
13(9) — Gaining or producing income; 44(1) — Exchanges of property; 45(1)(c) — 
Partial change in use of capital property; 45(2)— Election where change in use; 
70(12) — Capital cost of depreciable property on death; 248(1)“cost amount”(a) — 
Application of 13(7) to determination of cost amount; 256(6) — Controlled corpora- 
tion. See also at end of s. 13. 


History: Cl. 13(7)(d)(@)(B) amended by replacing the reference to the fraction “3/4” 
with a reference to the fraction “'/” and by replacing the reference to the expression “4/s 
of” with a reference to the word “twice” by 2001, c. 17, subsec. 6(2), applicable to 
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changes in use of property that occur in taxation years that end after February 27, 2000 
except that, for changes in use of property that occur in a taxpayer’s taxation year that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction “'/” shall be read as a 
reference to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year and the reference to the word “twice” shall be read as a reference 
to the expression “the fraction that is the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year, multiplied by”. 
Subcls. 13(7)(d)(i)(B)(I), (I) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
9(5), applicable to changes in use occurring after May 22, 1985, except that in applying 
subcl. (ID) 

(a) to changes in use of property by a person or partnership in taxation years and 

fiscal periods ending before 1988, the reference therein to ““s of” shall be read as a 

reference to “2 times”, and 

(b) to changes in use of property by an individual or a partnership in taxation years 

and fiscal periods ending after 1987 and before 1990, the reference therein to “4” 

shall be read as a reference to “?/2”. ae 
Subcls. (d)(i)(B)(D, (IID formerly read: 

(II) the cost to the taxpayer of the property immediately before that time, and 

(II) “4 of the amount deducted by the taxpayer under section 110.6 in respect of 


the amount, if any, by which the amount determined under subclause (I) exceeds 
the cost to the taxpayer of the property immediately before that time, and 


Interpretation Bulletins: IT-160R3: Personal use of aircraft (archived); IT-209R: 

Inter-vivos gifts of capital property to individuals directly or through trusts. 
(e) [non-arm’s length acquisition] — notwithstanding any 
other provision of this Act except subsection 70(13), where at a 
particular time a person or partnership (in this paragraph  re- 
ferred to as the “taxpayer”) has, directly or indirectly, in any 
manner whatever, acquired (otherwise than as a consequence of 
the death of the transferor) a depreciable property (other than a 
timber resource property) of a prescribed class from a person or 
partnership with whom the taxpayer did not deal at arm’s length 
(in this paragraph referred to as the “transferor’) and, immedi- 
ately before the transfer, the property was a capital property of 
the transferor, 


(i) where the transferor was an individual resident in Canada 
or a partnership any member of which was either an indivi- 
dual resident in Canada or another partnership and the cost of 
the property to the taxpayer at the particular time determined 
without reference to this paragraph exceeds the cost, or 
where the property was depreciable property, the capital cost 
of the property to the transferor immediately before the trans- 
feror disposed of it, the capital cost of the property to the 
taxpayer at the particular time shall be deemed to be the 
amount that is equal to the total of 


(A) the cost or capital cost, as the case may be, of the 
property to the transferor immediately before the particu- 
lar time, and 


(B) '/4 of the amount, if any, by which 
(I) the transferor’s proceeds of disposition of the 
property 

exceed the total of 


(II) the cost or capital cost, as the case may be, to the 
transferor immediately before the particular time, 


(III) twice the amount deducted by any person under 
section 110.6 in respect of the amount, if any, by 
which the amount determined under subclause (I) ex- 
ceeds the amount determined under subclause (II), and 


(IV) the amount, if any, required by subsection 
110.6(21) to be deducted in computing the capital cost 
to the taxpayer of the property at that time 


and, for the purposes of paragraph (b) and subparagraph 
(d)(i), the cost of the property to the taxpayer shall be 
deemed to be the same amount, 


(ii) where the transferor was neither an individual resident in 
Canada nor a partnership any member of which was either an 
individual resident in Canada or another partnership and the 
cost of the property to the taxpayer at the particular time de- 
termined without reference to this paragraph exceeds the 
cost, or where the property was depreciable property, the 
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capital cost of the property to the transferor immediately 
before: the transferor disposed of it, the capital cost of the 
property to the taxpayer at that time shall be deemed to be 
the amount that is equal to the total’ of 


(A) the cost or capital cost, as the case may be, of the 
property to the transferor immediately before the particu- 
lar time, and 


(B) 2 of the amount, if any, by which the transferor’s 
proceeds of disposition of the property exceed the cost or 
capital cost, as the case may be, to the transferor immedi- 
ately before the particular time © 


and, for the purposes of paragraph.(b), and subparagraph 
(d)(i), the cost of the property to the HEAD AYeE shall. be 
deemed to. be the same amount, and 


(iii) where the cost or capital cost, as the case may be, of the 
property to the transferor immediately before the transferor 
disposed. of it exceeds. the capital cost-of the, property. to the 
taxpayer at that time determined without reference to this 
paragraph, the capital cost of the property to, the taxpayer, at 
that time shall be deemed.to be the amount that was the cost 
or capital cost, as the case may be, of the property to the 
transferor immediately before the transferor disposed of it 
and. the excess. shall be deemed to have been allowed to the 
taxpayer in respect, of the, property under regulations made 
under. paragraph 20(1)(a) in. computing the taxpayer’s in- 
come for taxation years ending before the acquisition of the 
property by the taxpayer; 


Related Provisions: 13(7)(e.1)— Where: election’ made to trigger capital gains 
exemption; 13(7.3) — Control of corporations by one trustee; 13(21.2) — Transfer of 
property where UCC exceeds fair market value; 70(13) — Capital cost of depreciable 
property on death; 85(5) — Similar rule on section 85 rollover; 97(4) — Transfer of 
depreciable property to partnership; 248(8) — Meaning of “consequence” of death; 
256(6) — Controlled corporation. See also at end of s. 13. 


History: Para. 13(7)(e) amended by replacing the references to the fraction “3/4” with 
references to the fraction “'/2” and by replacing the reference to the expression “4/3 of” 
with a reference to the word “twice’’ by 2001, c. 17, subsec. 6(3), applicable to acquisi- 
tions of property that occur in taxation years that end after February 27, 2000 except 
that, for acquisitions of property in a taxation year that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, of a person or partnership from whom the property was acquired, the references 
to the fraction “!/:” shall be read as references to the fraction in para. 38(a), as amended 
by 2001, c. 17, that applies to the person or partnership from whom the taxpayer ac- 
quired the property for the year in which the person or partnership disposed of the 
property, and the reference to the word “twice” shall be read as a reference to the ex- 
pression “the fraction that is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c. 17, that applies to the person or partnership from whom the taxpayer acquired 
the property for the year in which the person or partnership disposed of the property, 
multiplied by”. . 


Subcl. 13(7)(e)(i)(B)(IV) added by 1995, c. 3, subsec. 4(1), applicable to 1994 et seq. 


The opening words of para. 13(7)(e) substituted by 1994, c. 21, subsec. 7(2), applicable 
after 1992. The opening words formerly read: 


(e) notwithstanding any other provision of this Act, where at a particular time a 
person, or partnership (in this. paragraph referred to as. the “taxpayer’) has, di- 
rectly or indirectly, in any manner whatever, acquired (otherwise than as a con- 
sequence of the death of the transferor) a, depreciable property (other than a tim- 
ber resource property) of a prescribed class from a person or partnership with 
whom the taxpayer did not deal at arm’s length (in this paragraph referred to as 
the “transferor”) and the property was a capital property of the transferor, 


That portion of para. 13(7)(e) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 9(6), applicable to property acquired after May 22, 1985. That 
portion formerly read: 


(e) notwithstanding any other provision of this Act, where at a particular time a 
person or partnership. (in this, paragraph referred to as the “taxpayer”) has, di- 
rectly or indirectly, in any manner whatever, acquired a depreciable property of a 
prescribed class from a person or partnership with whom the taxpayer did not 
deal at arm’s length (in this paragraph referred to as the “transferor’’) and the 
property was a capital property of the transferor immediately before the particu- 
lar time, 


Regulations: 1102(14)—Class of property preserved on non-arm’s length 
acquisition. 


Interpretation Bulletins: IT-209R: Inter-vivos gifts of capital property to individu- 
als directly or through trusts; IT-217R: Depreciable property owned on December 31, 


63 


1971 (archived); IT-291R3: Transfer of property to a corporation under subsection 

85(1). 
(e.1) [capital gains exemption election] — where a tax- 
payer is deemed by paragraph 110.6(19)(a) to have. disposed of 
and reacquired a property that immediately before the disposi- 
tion was a depreciable property, the taxpayer shall be deemed to 
have acquired the property from himself, herself or itself and, in 
so having acquired the property, not to have been dealing with 
himself, herself or itself at arm’s length; 


Related Provisions: 69(1) — Effect of acquiring property not at arm’s length. 
History: Para. 13(7)(e.1) added by 1995, c. 3, subsec. 4(2), applicable to 1994 et seq. 
Regulations: 1102(14) — Class of property preserved on deemed reacquisition. 


(f) [change in control] — where a corporation is deemed 
under paragraph 111(4)(e) to have disposed of and reacquired 
depreciable property (other than a timber resource property), the 
capital cost to the corporation of the property at the time of the 
reacquisition is deemed to be the amount that is equal to the total 
of 


(i) the capital cost to the corporation of the property at the 
time of the disposition, and 


(ii) '/% of the amount, if any, by which the corporation’s pro- 

ceeds of disposition of the property exceed the capital cost to 

the corporation of the property at the time of the disposition; 
Related Provisions: See at end of s. 13. 
History: Subpara. 13(7)(f)(ii) amended by replacing the reference to the fraction “3/4” 
with a reference to the fraction “'/2” by 2001, c. 17, subsec. 6(4), applicable to acquisi- 
tions of property that occur in taxation years that end after February 27, 2000 except 
that, for acquisitions of property that occur in a taxpayer’s taxation year that includes 
February 28, 2000 or October 17, 2000, or began’ after February 28, 2000 and ended 
before October 17, 2000, the reference to the fraction “'/2’” shall be read as a reference 
to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
the year. 
The opening words of para. 13(7)(f) amended by 1998, c. 19, subsec. 73(3), applicable 
after April 26, 1995. The opening words formerly read: 


(f) [change in control or in exempt status] — where a corporation is deemed 
under paragraph 111(4)(e) or 149(10)(b) to have disposed of and reacquired de- 
preciable property (other than .a timber resource property), the capital cost to the 
corporation of the property at the time of the reacquisition shall be deemed to be 
the amount that is equal to the total of 


That portion of para. 13(7)(f) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 9(7), to substitute “deemed under” for “deemed by” and to add 
“(other than a timber resource property)”, applicable to property acquired after May 22, 
1985. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 
(g) [luxury automobile] — where the cost to a taxpayer of a 
“passenger vehicle exceeds $20,000 or such other amount as may 
be prescribed, the capital cost to the taxpayer of the vehicle shall 
be deemed to be $20,000 or that other prescribed amount, as the 
case may be; and 
Related Provisions: 13(2)—No recapture on luxury automobile; 13(7)(h) — 
Where vehicle acquired not at arm’s length; 20(16.1)(a)— No terminal loss on luxury 
automobile; 67.2 — Limitation on interest expense; 67.3 — Limitation on leasing cost; 
85(1)(e.4) — Transfer of property to corporation by shareholders; Reg. 1100(2.5) — 
50% CCA in year of disposition. 
Regulations; 1101(laf) (separate class); 7307(1) (prescribed amount); Sch. II:Cl. 
10.1 (class for CCA). 
Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by  self-em- 
ployed individuals. 
1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


(h) [luxury automobile — non-arm’s length acquisi- 
tion] — notwithstanding paragraph (g), where a passenger vehi- 
cle is. acquired by a taxpayer at any time from:a person, with 
whom the taxpayer does not deal at arm’s length, the capital cost 
at that time to, the taxpayer of the vehicle shall be deemed to be 
the least of 


(i) the fair market value of the vehicle at that time, 


(ii) the amount that immediately before that time was the cost 
amount to that person of the vehicle, and 


S. 13(7)(h) (iii) 


(iii) $20,000 or such other amount as is prescribed. 


Related Provisions: 20(16.1)(a) — Terminal loss; 67.4—— More than one owner. 
See also at end of s. 13. 

History: That portion of para. 13(7)(h) preceding subpara: (i) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 9(8), to add “notwithstanding paragraph (g),” applicable 
with respect to taxation years and fiscal periods beginning after June 17, 1987 that end 
after 1987. 

Regulations: 7307(1) (prescribed amount). 


Interpretation Bulletins [para. 13(7)(h)]: IT-521R: Motor vehicle expenses 
claimed by self-employed individuals. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


Interpretation Bulletins [subsec. 13(7)]: IT-102R2: Conversion of property, other 
than real property, from or to inventory; IT-120R6: Principal residence; IT-218R: 
Profit, capital gains and losses from the sale of real estate, including farmland and in- 
herited land and conversion of real estate from capital property to inventory and vice 
versa; IT-478R2: CCA — recapture and terminal,loss; IT-522R: Vehicle, travel and 
sales expenses of employees. 


(7.1) Deemed capital cost of certain property — For the pur- 
poses of this Act, where section 80 applied to reduce the capital 
cost to a taxpayer of a depreciable property or a taxpayer deducted 
an amount under subsection 127(5) or (6) in respect of a deprecia- 
ble property or received or is entitled to receive assistance from a 
government, municipality or other public authority in respect of, or 
for the acquisition of, depreciable property, whether as a grant, sub- 
sidy, forgivable loan, deduction from tax, investment allowance or 
as any other form of assistance other than 


(a) an amount described in paragraph 37(1)(d), 
(b) an amount deducted as an allowance under section 65, or 


(b.1) an amount included in income by virtue of paragraph 
12(1)(u) or 56(1)(s), 


the capital cost of the property to the taxpayer at any particular time 
shall be deemed to be the amount, if any, by which the total of 


(c) the capital cost of the property to the taxpayer, determined 
without reference to this subsection, subsection (7.4) and section 
80, and 


(d) such part, if any, of the assistance as has been repaid by the 
taxpayer, pursuant to an obligation to repay all or any part of 
that assistance, in respect of that property before the disposition 
thereof by the taxpayer and before the particular time 


exceeds the total of 


(e) where the property was acquired in a taxation year ending 
before the particular time, all amounts deducted under subsec- 
tion 127(5) or (6) by the taxpayer for a taxation year ending 
before the particular time, 


(f) the amount of assistance the taxpayer has received or is enti- 
tled, before the particular time, to receive, and 


(g) all amounts by which the capital cost of the property to the 
taxpayer is required because of section 80 to be reduced at or 
before that time, 


in respect of that property before the disposition thereof by the 
taxpayer. 


Related Provisions: 6(8)(d) —GST rebate deemed to be assistance; 12(1)(t) — 
Investment tax credit; 13(7.2) — Receipt of public assistance; 13(7.4) — Deemed capi- 
tal cost of certain property; 65 — Allowances; 80(1)“excluded obligation”(a)(iii) — 
Debt forgiveness rules do not apply where amount has reduced capital cost of property; 
80(5) — Reduction in capital cost on settlement of debt; 80(9) — Additional reduction 
in capital cost for limited purposes; 87(2)(j.6) — Amalgamations — continuing corpo- 
ration; 127(11.5)—TIgnore 13(7.1) for purposes of ITC qualified expenditures; 
127(12) — Investment tax credit; 143.2(6) — Reduction in cost of tax shelter invest- 
ment; 248(16), (16.1), (18), (18.1) — GST and QST input tax credit, refund and rebate 
deemed to be government assistance. See also at end of s. 13. 


History: The opening words of subsec. 13(7.1) and para. (c) amended and para. (g) 
added by 1995, c. 21, subsecs. 2(1)-(3), applicable to taxation years that end after Feb- 
ruary 21, 1994. The opening words and para. (c) formerly read: 


(7.1) For the purposes of this Act, where a taxpayer has deducted’ an amount 
under subsection 127(5) or (6) in respect of a depreciable property or has re- 
ceived or is entitled to receive assistance from a government, municipality or 
other public authority in respect of, or for the acquisition of, depreciable pro- 
perty, whether as a grant, subsidy, forgivable loan, deduction from tax, invest- 
ment allowance or as any other form of assistance other than 
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(c) the capital cost thereof to the taxpayer, determined without reference to 

this subsection and subsection (7.4), and 
Selected Cases [subsec. 13(7.1)]: Prince Albert Pulp Co. v. Canada, [1990] 2 
C.T.C. 339 (FCTD); aff'd [1992] 1 C.T.C. 262 (FCA) (Reduction in capital cost occurs 
in year investment tax credit used); Canadian Pacific Ltd. v. R., [1988] 1 C.T.C. 429 
(FCA) (Government assistance deducted from capital cost); R. y. A-E.L. Mirotel Ltd., 
[1986] 2 C.T.C. 108 (FCA) (Investment tax credits, government assistance, deducted 
from capital cost); R. v. British Columbia Forest Products Ltd., [1986] 1 C.T.C. 1 
(FCA) (Investment tax credit deducted from capital cost); R. v. G.T.E. Sylvania Canada 
Ltd., [1974] C.T.C. 751 (FCA) (Reduction in taxable income consequent upon amend- 
ment to Quebec statute not “grant, subsidy or other assistance” for purposes of former 
para. 20(6)(h) [now subsec. 13(7.1)]); Valley Camp Ltd. v. MNR, [1974] C.T.C. 418 
(FCTD) (Former para. 20(6)(h) [now subsec. 13(7.1)] does not apply to ordinary busi- 
ness arrangements with Canadian National, hence no assistance from public authority 
in acquiring property). 
Interpretation Bulletins: IT-273R2: Government assistance — General comments; 
IT-478R2: CCA — recapture and terminal loss. 


CRA Audit Manual: 27.20.3: Inducement payments — depreciable property. 


(7.2) Receipt of public assistance — For the purposes of sub- 
section (7.1), where at any time a taxpayer who is a beneficiary of a 
trust or a member of a partnership has received or is entitled to re- 
ceive assistance from a government, municipality or other public 
authority whether as a grant, subsidy, forgivable loan, deduction 
from tax, investment allowance or as any other form of assistance, 
the amount of the assistance that may reasonably be considered to 
be in respect of, or for the acquisition of, depreciable property of 
the trust or partnership shall be deemed to have been received at 
that time by the trust or partnership, as the case may be, as assis- 
tance from the government, municipality or other public authority 
for the acquisition of depreciable property. 

Related Provisions: 53(2)(c)(ix) — Reduction of ACB of partnership interest: 


53(2)(h)(v) — Reduction of ACB of capital interest in trust. See also Related Provi- 
sions at end of s. 13. 


(7.3) Control of corporations by one trustee — For the pur- 
poses of paragraph (7)(e), where at a particular time one corpora- 
tion would, but for this subsection, be related to another corporation 
by reason of both corporations being controlled by the same execu- 
tor, liquidator of a succession or trustee and it is established that 


(a) the executor, liquidator or trustee did not acquire control of 
the corporations as a result of one or more estates or trusts cre- 
ated by the same individual or by two or more individuals not 
dealing with each other at arm’s length, and 


(b) the estate or trust under which the executor, liquidator or 
trustee acquired control of each of the corporations arose only 
on the death of the individual creating the estate or trust, 


the two corporations are deemed not to be related to each other at 
the particular time. 

Related Provisions: 256(6)-(9) — Whether control acquired. Also see Related Pro- 
visions at end of s. 13. 


History: Subsec. 13(7.3) amended by 2001, c. 17, subsec. 196(1), in force June 14, 
2001. The subsec. formerly read: 


(7.3) For the purposes of paragraph (7)(e), where at a particular time one corpo- 
ration would, but for this subsection, be related to another corporation by reason 
of both corporations being controlled by the same trustee or executor and it is 
established that 


(a) the trustee or executor did not acquire control of the corporations as a 
result of one or more trusts or estates created by the same individual or by 
two or more individuals not dealing with each other at arm’s length, and 


(b) the trust or estate under which the trustee or executor acquired control of 
each of the corporations arose only on the death of the individual creating 
the trust or estate, 


the two corporations shall be deemed not to be related to each other at that par- 
ticular time. 


(7.4) Deemed capital cost — Notwithstanding subsection (7.1), 
where a taxpayer has in a taxation year received an amount that 
would, but for this subsection, be included in the taxpayer’s income 
under paragraph 12(1)(x) in respect of the cost of a depreciable pro- 
perty acquired by the taxpayer in the year, in the three taxation 
years immediately preceding the year or in the taxation year imme- 
diately following the year and the taxpayer elects under this subsec- 


Subdivision b — Income or Loss from a Business or Property 


tion on or before the day on or before’ which the taxpayer is re- 
quired to file the taxpayer’s return of income under this Part for the 
year, or, where the property is acquired in the taxation year immedi- 
ately following the year, for that following year, the capital cost of 
the property to the taxpayer shall be deemed to be the amount by 
which the total of 


(a) the capital cost of the property to the taxpayer otherwise de- 
termined, applying the provisions of subsection (7.1); where 
necessary, and 


(b) such part, if any, of the amount received by the taxpayer as 
has been repaid by the taxpayer pursuant to a legal obligation to 
repay all or any part of that amount, in respect of that property 
and before the disposition thereof by the taxpayer, and as may 
reasonably be considered to be in respect of the amount elected 
under this subsection in respect of the property 


exceeds the amount elected by the taxpayer under this subsection, 
but in no case shall the amount elected under this subsection exceed 
the least of 


(c) the amount so received by the taxpayer, 


(d) the capital cost of the property to. the taxpayer otherwise de- 
termined, and 


(e) where the taxpayer has disposed. of the property before, the 

year, nil. ; 
Related Provisions:  87(2)(j.6)— Amalgamations — continuing » corporation; 
125.4(5) —Canadian_ film/video credit is deemed to be assistance; 125.5(5) — 
Film/video production services credit is deemed to be assistance; 127(11.5) — Ignore 
13(7.4) for purposes of ITC qualified expenditures; 220(3.2), Reg. 600(b) — Late fil- 
ing or revocation of election. See also at end of s. 13. 


Selected Cases [subsec. 13(7.4)]: Woodward Stores Ltd. v, Canada, {1991} 1 
C.T.C. 233 (FCTD) (“Fixturing allowance” (inducement) was capital receipt). 
Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-478R2: CCA — recapture and terminal loss. 

Information Circulars: 07-1: Taxpayer relief provisions. 


CRA Audit Manual: 27.20.3: Inducement payments — depreciable property; 27.20.5: 
Inducement payments — elective provisions: 


(7.5) Deemed capital cost — For the purposes of this Act, 


(a) where a taxpayer, to acquire a property prescribed in respect 
of the taxpayer, is required under the terms of a contract made 
after March 6, 1996 to make a payment to Her Majesty in right 
of Canada or a:‘province or to.a Canadian municipality in respect 
of costs incurred or to be incurred by the recipient of the 
payment 
(i) the taxpayer is deemed to have acquired the property ata 
capital cost equal to the portion of that payment made by the 
taxpayer that can reasonably be regarded as’being in rear 
of those costs, and 


(ii) the time of acquisition of the property by. the ae is 
deemed to be the later of the time the payment is made and 
the time at which those costs are incurred; 


(b) where 


(i) at any time after March 6, 1996 a taxpayer incurs a cost 
on account of capital for the building of, for the right to use 
or in respect of, a prescribed property, and 


(ii) the amount of the cost would, if this paragraph did not 
apply, not be included in the capital cost to the taxpayer of 
depreciable property of a prescribed class, 


the taxpayer is deemed to have acquired the property at that time 
at a capital cost equal to the amount of the cost; 


(c) where a taxpayer acquires an intangible property as a conse- 
quence of making a payment to which paragraph (a) applies or 
incurring a cost to which paragraph (b) applies, 
(i) the property referred to in paragraph (a) or (b) is deemed 
to include the intangible property, and 
(ii) the portion of the capital cost referred to in paragraph (a) 
or (b) that applies to the intangible property is deemed to be 
the amount determined by the formula 
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fone 
Cc 


where 


‘Avis the lesser-of the amount: of the payment made or cost 
incurred and the amount determined for: C, 


is the fair market value of the intangible property at the 
time the payment was made or the cost was incurred, and 


is the fair market value at the time the payment was made 
or the cost was incurred of all intangible properties ac- 
quired as a consequence of making the payment or incur- 
ring il cost; ove 


B 


ws 


14a) any ppouSay détnied ey a a) or (b) to Kale been 
acquired at any time by a taxpayer as a consequence of making a 
payment or incurring a cost 


(i) is deemed to have been acquired for the purpose for which 
the payment was made or the cost was incurred, and 


(ii) is deemed to be owned by the taxpayer at any subsequent 
time that the taxpayer benefits from the property. 
Related Provisions: 66.1(6)“Canadian exploration expense’(1), 66.2(5)“Canadian 


development expense’’(j) — Where property is depreciable property, its cost will not be 
CEE ‘or. CDE. See also,at.end of s:13... 


History: Subsec. 13(7.5) added by 1997, c. 25, subsec: 3(2), applicable to taxation 
years that end after March 6, 1996. 


Regulations: 1102(14.2) (prescribed property for 13(7.5)(a)); 1102(14:3) (prescribed 
property for 13(7.5)(b)). 
Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure. 


(8) Disposition after ceasing business — Notwithstanding 
subsections (3) and 11(2), where a taxpayer, after ceasing to carry 
on a business, has disposed of depreciable property of the taxpayer 
of-a prescribed class that was acquired by the taxpayer for the pur- 
pose of gaining or producing income from the business and that was 
not subsequently used by the taxpayer for some other purpose, in 
applying subsection (1) or (2), each reference therein to a “taxation 
year’ and “year” shall not be read as a reference to a “fiscal 
period”. 

Related Provisions: 13(1) — Recaptured depreciation; 20(16.3) — Same rule for 


purposes of subsecs. 20(16) and (16.1); 25(3) — Disposition in extended fiscal period. 
See also at end of s. 13. 


Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 


(9) Meaning of “gaining or producing income” — In apply- 
ing paragraphs (7)(a) to (d) in respect of a:non-resident taxpayer, a 
reference to “gaining or producing income” in relation to a business 
shall be read as a reference to gaining or producing income from a 
business wholly carried on in Canada or such part of a business as 
is wholly carried on in Canada. 

Related Provisions: See at end of s. 13. 

Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 

LT. Technical News: .18 (Cudd Pressure case). 


(10) Deemed capital cost — For the purposes of this Act, where 
a taxpayer has, after December 3, 1970 and before i ee 1.1972, 
acquired prescribed property 


(a) for use in a prescribed manufacturing or processing business 
carried on by the taxpayer, and 


(b)’ that was not used for any purpose whatever before it was 
acquired by the taxpayer, 


the taxpayer shall be deemed to have acquired that property at a 
capital cost to the taxpayer equal to 115% of the amount that, but 
for this subsection and section 21, would have been the capital cost 
to the taxpayer of that property. 


S. 13(10) 


Related Provisions: See at end of s. 13. 


Regulations: 1102(15) (prescribed property, prescribed manufacturing or processing 
business). 


(11) Deduction in respect of property used in performance 
of duties — Any amount deducted under subparagraph 8(1)(j)(ii) 
or (p)(ii). of this Act or subsection 11(11) of The Income Tax Act, 
chapter 52 of the Statutes of Canada, 1948, shall be deemed, for the 
purposes of this section to have been deducted under regulations 
made under paragraph 20(1)(a). 


Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-5S22R: Vehicle, travel and sales expenses of employees. 


(12) Application of para. 20(1)(cc) [lobbying expenses] — 
Where, in computing the income of a taxpayer for a taxation year, 
an amount has been deducted under paragraph 20(1)(cc) or the tax- 
payer has elected under subsection 20(9) to make a deduction in 
respect of an amount that would otherwise have been deductible 
under that paragraph, the amount shall, if it was a payment on ac- 
count of the capital cost of depreciable property, be deemed to have 
been allowed to the taxpayer in respect of the property under regu- 
lations made under paragraph 20(1)(a) in computing the income of 
the taxpayer 


(a) for the year, or 

(b) for the year in which the property was acquired, 
whichever is the later. 
Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(13) Deduction under Canadian Vessel Construction 
Assistance Act — Where a deduction has been made under the 
Canadian Vessel Construction Assistance Act for any taxation year, 
subsection (1) is applicable in respect of the prescribed class created 
by that Act or any other prescribed class to which the vessel may 
have been transferred. 


Related Provisions: See at end of s. 13. 


(14) Conversion cost — For the purposes of this section, section 
20 and any regulations made under paragraph 20(1)(a), a vessel in 
respect of which any conversion cost is incurred after March 23, 
1967 shall, to the extent of the conversion cost, be deemed to be 
included in a separate prescribed class. 


Related Provisions: 13(17) — Transfer of separate class to same class as vessel. See 
also at end of s. 13. 


Regulations: 1100(1)(v), 1101(2a). 
Interpretation Bulletins: IT-267R2: CCA — vessels. 


(15) Where subsec. (1) and subdivision c do not apply — 
Where a vessel owned by a taxpayer on January 1, 1966 or con- 
structed pursuant to a construction contract entered into by the tax- 
payer prior to 1966 and not completed by that date was disposed of 
by the taxpayer before 1974, 


(a) subsection (1) and subdivision c do not apply to the proceeds 
of disposition 


(i) if an amount at least equal to the proceeds of disposition 
was used by the taxpayer, before May, 1974 and during the 
taxation year of the taxpayer in which the vessel was dis- 
posed of or within 4 months from the end of that taxation 
year, under conditions satisfactory to the appropriate min- 
ister, either for replacement or to incur any conversion cost 
with respect to a vessel owned by the taxpayer, or 


(ii) if the appropriate minister certified that the taxpayer had, 
on satisfactory terms, deposited 


(A) on or before the day on which the taxpayer was re- 
quired to file a return of the taxpayer’s income for the 
taxation year in which the vessel was disposed of, or 


(B) on or before such day subsequent to the day referred 
to in clause (A) as the appropriate minister specified in 
respect of the taxpayer, 
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an amount at least equal to the tax that would, but for this 
subsection, have been payable by the taxpayer under this Part 
in respect of the proceeds of disposition, or satisfactory se- 
curity therefor, as a guarantee that the proceeds of disposition 
would be used before 1975 for replacement; and 


(b) if within the time specified for the filing of a return of the 
taxpayer’s income for the taxation year in which the vessel was 
disposed of 


(i) the taxpayer elected to have the vessel constituted a pre- 
scribed class, or 


(ii) where any conversion cost in respect of the vessel was 
included in a separate prescribed class, the taxpayer elected 
to have the vessel transferred to that class, 


the vessel shall be deemed to have been so transferred immedi- 
ately before the disposition thereof, but this paragraph does not 
apply unless the proceeds of disposition of the vessel exceed the 
amount that would be the undepreciated capital cost of property 
of the class to which it would be so transferred. 
Related Provisions: 13(16) — Election; 13(17) — Prescribed class; 13(18) — Reas- 
sessment; 13(19), (20)— Disposition of deposit; 13(21)“appropriate minister”; 
150(1) — When return of income due. See also at end of s. 13. 


(16) Election concerning vessel — Where a vessel owned by a 
taxpayer is disposed of by the taxpayer, the taxpayer may, if sub- 
section (15) does not apply to the proceeds of disposition or if the 
taxpayer did not make an election under paragraph (15)(b) in re- 
spect of the vessel, within the time specified for the filing of a re- 
turn of the taxpayer’s income for the taxation year in which the ves- 
sel is disposed of, elect to have the proceeds that would be included 
in computing the taxpayer’s income for the year under this Part 
treated as proceeds of disposition of property of another prescribed 
class that includes a vessel owned by the taxpayer. 


Related Provisions: 13(17) — Transfer of separate prescribed class on disposition 
of vessel; 96(3) — Election by members of partnership. See also at end of s. 13. 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(17) Separate prescribed class concerning vessel — 
Where a separate prescribed class has been constituted either under 
this Act or the Canadian Vessel Construction Assistance Act by rea- 
son of the conversion of a vessel owned by a taxpayer and the ves- 
sel is disposed of by the taxpayer, if no election in respect of the 
vessel was made under paragraph (15)(b), the separate prescribed 
class constituted by reason of the conversion shall be deemed to 
have been transferred to the class in which the vessel was included 
immediately before the disposition thereof. 


Related Provisions: See at end of s. 13. 
Interpretation Bulletins: IT-267R2: CCA — vessels. 


(18) Reassessments — Notwithstanding any other provision of 
this Act, where a taxpayer has 


(a) used an amount as described in paragraph (4)(c), or 


(b) made an election under paragraph (15)(b) in respect of a ves- 
sel and the proceeds of disposition of the vessel were used 
before 1975 for replacement under conditions satisfactory to the 
appropriate minister, 


such reassessments of tax, interest or penalties shall be made as are 
necessary to give effect to subsections (4) and (15), 


(18.1) Ascertainment of certain property — For the purpose 
of determining whether property meets the criteria set out in the 
Regulations in respect of prescribed energy conservation property, 
the Technical Guide to Class 43.1, as amended from time to time 
and published by the Department of Natural Resources, shall apply 
conclusively with respect to engineering and scientific matters. 


Related Provisions: 241(4)(d)(vi.1) — Disclosure of information to Department of 
Natural Resources. See also at end of s. 13. 


History: Subsec. 13(18.1) added by 1995, c. 3, subsec. 4(6), applicable to property 
acquired after February 21, 1994. 


Regulations: Reg. 8200.1 (prescribed energy conservation property). 


Subdivision b — Income or Loss from a Business or Property 


(19) Disposition of deposit [vessel construction] — All or 
any part of a deposit made under subparagraph (15)(a)(ii) or under 
the Canadian Vessel Construction Assistance Act may be paid out 
to or on behalf of any person who, under conditions satisfactory to 
the appropriate minister and as a replacement for the vessel dis- 
posed of, acquires a vessel before 1975 


(a) that was constructed in Canada and is registered in Canada or 
is registered under conditions satisfactory to the appropriate 
minister in any country or territory to which the British Com- 
monwealth Merchant Shipping Agreement, signed at London on 
December 10, 1931, applies, and 


(b) in respect of the capital cost of which no allowance has been 
made to any other taxpayer under this Act or the Canadian Ves- 
sel Construction Assistance Act, 


or incurs any conversion cost with respect to.a vessel owned by that 
person that is registered in Canada or is registered under conditions 
satisfactory to the appropriate minister in any country or territory to 
which the agreement referred to in paragraph (a) applies, but .the 
ratio of the amount paid out to the amount of the.deposit. shall not 
exceed the ratio of the capital cost to that person of the vessel or the 
conversion cost to that person of the vessel, as the case may be, to 
the proceeds of disposition of the vessel disposed of, and any de- 
posit or part of a deposit not so paid out before July 1, 1975. or not 
paid out pursuant to subsection (20) shall be paid to the Receiver 
General and form part of the Consolidated Revenue. Fund, 


Related Provisions: 13(21)“appropriate minister”. See also at end of s. 13. 


(20) Idem — Notwithstanding any other provision of this section, 
where a taxpayer made a deposit under subparagraph (15)(a)(ii) and 
the proceeds of disposition in respect of which the deposit was 
made were not used by any person before 1975 under conditions 
satisfactory to the appropriate minister as a replacement for the ves- 
sel disposed of, 


(a) to acquire a vessel described in paragraphs (19)(a) and (b), or 


(b) to incur any conversion cost with respect to-a vessel owned 
by that person: that is registered in Canada or is registered under 
conditions satisfactory to the appropriate minister in any country 
or territory to, which the agreement referred to in paragraph 
(19)(a) applies, 
the appropriate minister may refund to the taxpayer the deposit, or 
the part thereof not paid out to the taxpayer under subsection (19), 
as the case may be, in which case there shall be added, in comput- 
ing the income of the taxpayer for the taxation year of the taxpayer 
in which the vessel was disposed of, that proportion of the amount 
that would have been included in computing the income for the year 
under this Part had the deposit not been made under subparagraph 
(15)(a)(i1) that the portion of the proceeds of disposition not so used 
before 1975 as such a replacement.is of the proceeds of disposition, 
and, notwithstanding any other provision of this Act, such reassess- 
ments of tax, interest or penalties shall be made as are necessary to 
give effect to this subsection. 


Related Provisions: See at end of s. 13. 


(21) Definitions — In this section, 


Related Provisions: 20(1.1) — Definitions in 13(21) apply to regulations made 
under 20(1)(a); 20(27.1) — Definitions in 13(21) apply to s. 20. 


“appropriate minister’ means the Canadian Maritime Commis- 
sion, the Minister of Industry, Trade and Commerce, the Minister of 
Regional Industrial Expansion, the Minister of Industry, Science 
and Technology or the Minister of Industry or any other minister or 
body that was or is legally authorized to perform the act referred to 
in the provision in which this expression occurs at the time the act 
was or is performed; 


Origin of subsec. 13(21)“appropriate minister”: R.S.C. 1985, c. 1 (Sth Supp.). 


History: The definition “appropriate minister” in subsec. 13(21) amended by 1995, c. 
1, s. 44, in force March 29, 1995. The definition formerly read: 


“appropriate minister” means the Canadian Maritime Commission, the Minister 
of Industry, Trade and Commerce, the Minister of Regional Industrial Expan- 
sion, the Minister of Industry, Science and Technology or such other minister or 
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body as was or is legally authorized to perform the act referred to in the provi- 
sion in which this expression-occurs at the time the act was or is performed; 


“conversion’’, in respect of a vessel, means a conversion or major 
alteration in Canada by a taxpayer; 
History: The definition “conversion” in subsec. 13(21) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 9(9), applicable with respect to conversions beginning after July 
13, 1990, That definition formerly. read: 
“conversion”, in respect of a vessel, means a conversion or major alteration in 
Canada by a taxpayer in accordance with plans approved in writing by the appro- 
priate minister for the purposes of this Act; 
Interpretation Bulletins: IT-267R2: CCA — vessels; IT-273R2: Government assis- 
tance — general comments. 


“conversion cost’, in respect of a vessel, means the cost of a 
conversion; 


History: The definition “conversion cost” in subsec. 13(21) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 9(9), applicable with respect to conversions beginning 
after July 13, 1990. That definition formerly read: 


“conversion cost”, in respect of a vessel, means the cost of a conversion as 
determined by the appropriate minister for the purposes of this Act; 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


“depreciable property” of a taxpayer as of any time in a taxation 
year means property acquired by the taxpayer in respect of which 
the taxpayer has been allowed, or would, if the taxpayer owned the 
property at the end of the year and this Act were read without refer- 
ence to subsection (26), be entitled to, a deduction under paragraph 
20(1)(a) in computing income for that year or a preceding taxation 
year; 

Related Provisions: 13(1) — Recapture; 13(5.2)(c) — Certain real property deemed 
to be depreciable property; 20(1)(a) — Capital cost allowance; 54 — “Capital pro- 
perty”; 88(1)(c.7)— Extended meaning for certain windup rules; 107.4(3)(d) — Rol- 
lover of depreciable property to trust; 248(1)“depreciable property” — Definition ap- 
plies to entire Act. See also at end of s. 13. 


History: The definition “depreciable property” in subsec.13(21) substituted by 1994, 
c. 7, Sch. If (1991, c. 49), subsec. 9(9), applicable in respect of property acquired after 
1989. The definition formerly read: 


“depreciable property” of a taxpayer as of any time in a taxation year means 
property acquired by the taxpayer in respect of which the taxpayer was allowed, 
or, if the taxpayer owned the property at the end of the year, would be entitled to, 
a deduction under paragraph 20(1)(a) in computing income for that year or a 
previous taxation year; 


Selected Cases [subsec. 13(21)“depreciable property”]: R. v.. Construction 
Bérou Inc., [2000] 2 C.T.C. 174 (FCA) (Trucks “acquired” pursuant to lease financing 
arrangement); Kettle River Sawmills Ltd. v. Canada, [1992] 2 C.T.C. 276 (FCTD); 
rev'd in part [1994] 1 C.T.C. 182 (FCA) (Timber rights acquired in 1961 but renewed 
after May 6, 1974, were “timber resource property’’); Stearns Catalytic Ltd. v. Canada, 
[1990] 1 C.T.C. 398 (FCTD) (Spare parts capable of causing lengthy termination of 
production if damaged are “major parts” of capital property, not inventory);..Avril 
Holdings Ltd. v. MNR, [1970] C.T.C. 572 (SCC) (Land containing sand and gravel 
deposits’ sold separately was depreciable property). 


Regulations: Part XI (capital cost allowance allowed on depreciable property). 
1.T. Application Rules: 18, 20 (property acquired before 1972). 
Interpretation Bulletins: IT-102R2: Conversion of property, other than real pro- 


perty, from or to inventory; IT-128R: CCA — depreciable property; IT-220R2: 
CCA — proceeds of disposition of depreciable property. 


“disposition of property’ — [Repealed] 
History: The definition “disposition of property” in subsec: 13(21) repealed by 2001, 


c. 17, subsec. 6(5), applicable to transactions and events that occur after December 23, 
1998. The definition formerly read: 


“disposition of property” includes any transaction or event entitling a taxpayer to 

proceeds of disposition of property; 
Selected Cases [subsec. 13(21)“disposition of property”): Larose v. MNR, 
[1992] 2 C.T.C. 2339 (TCC); amended (Nov. 18, 1991), Doc: 87-294(IT) (TCC) [unre- 
ported] (Assessment in respect of sale of properties upheld despite court decision and 
other circumstances denying taxpayer proceeds of sale; right to’ dispose of properties 
had been transferred to purchaser); Browning Harvey Ltd. v. MNR, [1990] 1 C.T.C. 161 
(FCTD); aff'd (May 21, 1992), [unreported] (FCA); leave to appeal to SCC refused 
(Feb. 14, 1993), Doc. 23167 [unreported] (Capital assets sold conditionally remain de- 
preciable property of the taxpayer until title passes). 


“proceeds of disposition’, of property includes 


(a) the sale price of property that has been sold, 
(b) compensation for property unlawfully taken, 
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(c) compensation for property destroyed and any amount paya- — 


ble under a policy of insurance in respect of loss or destruction 
of property, _ 

(d) compensation for property taken under statutory authority, or 
the sale price of property sold to a person by whom notice of an 
intention to take it under statutory authority, was given, 


(e) compensation for property injuriously affected, whether law- 
fully or unlawfully or under statutory authority or otherwise, 


(f) compensation for property damaged and any amount payable 
under a policy of insurance in respect of damage to property, 
except to the extent that the compensation or amount, as the case 
may be, has within a reasonable time after the damage been ex- 
pended on repairing the damage, 


(g) an amount by which the liability of a taxpayer to a mortga- 
gee or hypothecary creditor is reduced as a result of the sale of 


mortgaged or hypothecated property under a provision of the | 


mortgage or hypothec, plus any amount received by the taxpayer 
out of the proceeds of the sale, and 


(h) any amount included because of section 79 in computing a 

taxpayer’s proceeds of disposition of the property; 
Related Provisions: 12(1)(f) — Insurance proceeds received for amount expended; 
13(4)— Exchanges of property; 13(21)— Undepreciated capital cost; 13(21.1)— 
Disposition of a building; 44 — Exchanges of property; 54“proceeds of disposition” — 
Parallel definition for capital property; 79(3) — Deemed proceeds of disposition when 
property surrendered to creditor; 248(1) — “Cost amount’’(a); 248(39)(b) — Anti- 
avoidance — selling property and donating proceeds. See also at end of s. 13. 
History: Para. (g) of the definition “proceeds of disposition” in subsec. 13(21) 
amended by 2001, c. 17, subsec. 196(2), in force June 14, 2001. The para. formerly 
read: 


(g) an amount by which the liability of a taxpayer to a mortgagee is reducéd as a 
result of the sale of mortgaged property under a provision of the mortgage, plus 
any amount received by the taxpayer out of the proceeds of the sale, and 


Para. (h) of the definition “proceeds of disposition” in subsec. 13(21) amended by 
1995, c. 21, subsec. 2(4), applicable to taxation years that end after February 21, 1994. 
The para. formerly read: 


(h) any amount included in computing a taxpayer’s proceeds of disposition of the 
property by virtue of paragraph 79(c); 


Selected Cases [subsec. 13(21)“proceeds of disposition”]: Jpsco Inc. v. R., 
[2002] 2 C.T.C. 2907 (TCC) (Damage award for defective piping did not have to be 
deducted from CCA pool); Corbett v. Canada, [1997] 1 C.T.C. 2 (FCA) (No conflict 
with s. 79); Seaforth Plastics Ltd. y. R., [1979] C.T.C. 241 (FCTD) (Amounts received 
from insurance for business interruption income, not capital). 

Interpretation Bulletins: IT-170R: Sale of property — when included in income 
computation; IT-259R4:; Exchanges of property; IT-271R: Expropriations (archived); 
IT-460: Dispositions — absence of consideration; IT-505: Mortgage foreclosures and 
conditional sales repossessions (archived). 


“timber resource property” of a taxpayer means 
y 


(a) a right or licence to cut or remove timber from a limit or area 
in Canada (in this definition referred to as an “original right’) if 


(i) that original right was acquired by the taxpayer (other 
than in the manner referred to in paragraph (b)) after May 6, 
1974, and 


(ii) at the time of the acquisition of the original right 


(A) the taxpayer may. reasonably be regarded as having 
acquired, directly or indirectly, the right to extend or re- 
new that original right or to acquire another such right or 
licence in substitution therefor, or 


(B) in the ordinary course of events, the taxpayer may 
reasonably expect to be able to extend or renew that origi- 
nal right or to acquire another such right or licence in sub- 
stitution therefor, or 


(b) any right or licence owned by the taxpayer to cut or remove 
timber from a limit or area in Canada if that right or licence may 
reasonably be regarded 


(i) as an extension or renewal of or as one of a series of ex- 
tensions or renewals of an original right of the taxpayer, or 


(ii) as having been acquired in substitution for or as one of a 
series of substitutions for an original right of the taxpayer or 
any renewal or extension thereof; 
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Related Provisions:  128.1(4)(b)(i)— timber resource property excluded from 
deemed disposition on emigration; 248(1)‘timber resource property” — Definition ap- 
plies to entire Act; 248(10) — Series of transactions. 

Selected Cases [subsec. 13(21)“timber resource property”: MacAlpine y. 
R., [2004] 4 C.T.C. 19 (FCA); aff’ g [2003] 2 C.T.C. 2074 (TCC) (Property owned in 
fee simple not a timber resource property); ITT Industries of Canada Ltd. v. R., [2000] 
3 C.T.C. 400 (FCA); aff’g [1999] 2 C.T.C. 277 (FCTD) (License held to be timber 
resource property); Kettle River Sawmills Ltd. v. Canada, [1992] 2 C,T.C. 276 (FCTD); 
rev'd in part [1994] 1 C.T.C. 182 (FCA) (Timber rights acquired in 1961 but renewed 
after May 6, 1974, were “timber resource property”). 

Interpretation Bulletins: IT-373R2: Woodlots; IT-393R2: Election re tax on rents 
and timber royalties — non-residents; IT-418: CCA — partial dispositions of property; 
IT-481: Timber resource property and timber limits. 


“total depreciation” allowed to a taxpayer before any time for pro- 
perty of a prescribed class means the total of all amounts each of 
which is an amount deducted by the taxpayer under paragraph 
20(1)(a) in respect of property of that class or an amount deducted 
under subsection 20(16), or that would have been so deducted but 
for subsection 20(16.1), in computing the taxpayer’s income for 
taxation years ending before that time; 

Related Provisions: See also at end of s. 13. 

Regulations: Part XI. 

Interpretation Bulletins: IT-478R2: CCA recapture and terminal loss. 


“undepreciated capital cost” to a taxpayer of depreciable property 
of a prescribed class as of any time means the amount determined 
by the formula 


(A+B+C+D+D.1)-— 


(E+E1+F+G+H+1+J+K) 
where 


A is the total of all amounts each of which is the capital cost to the 
taxpayer of a depreciable property of the class acquired before 
that time, 


is the total of all amounts included in the taxpayer’s income 
under this section for a taxation year ending before that time, to 
the extent that those amounts relate to depreciable property of 
the class, 


is the total of all amounts each of which is such part of any as- 
sistance as has been repaid by the taxpayer, pursuant to an obli- 
gation to repay all or any part of that assistance, in respect.of a 
depreciable property of the class subsequent to the disposition 
thereof by the taxpayer that would have been included in an 
amount determined under paragraph (7.1)(d) had the repayment 
been made before the disposition, 


is the total of all amounts each of which is an amount repaid in 
respect of a property of the class subsequent to the disposition 
thereof by the taxpayer that would have been an amount de- 
scribed in paragraph (7.4)(b) had the repayment been made 
before the disposition, 


D.1 is the total of all amounts each of which is an amount paid by 
the taxpayer before that time as or on account of an existing or 
proposed countervailing or anti-dumping duty in respect of de- 
preciable property of the class, 


is the total depreciation allowed to the taxpayer for property of 
the class before that . time, 


description of E in the finitio tundeprecated pita cost” it 
‘ead as icable to taxation years that a 


Subdivision b — Income or Loss from a Business or Property 


E.1 is the total of all amounts each of which is an amount by which 
the undepreciated capital cost to the taxpayer of depreciable pro- 
perty of that class is required (otherwise than because of a re- 
duction in the capital cost to the taxpayer of depreciable pro- 
perty) to be reduced at or before that time because of subsection 
80(5), 


is the total of all amounts each of which is an amount in respect 
of a disposition before that time of property (other than a timber 
resource Property) of the taxpayer of the class, and is the lesser 
of 


(a) the proceeds of disposition of thi property minus any out- 
lays and expenses to the extent that they were made or in- 
curred by the taxpayer for the purpose of making the disposi- 
tion, and 


(b) the capital cost to the taxpayer of the property, 


is the total of all amounts each of which is the proceeds of dis- 
position before that time of a timber resource property of the 
taxpayer of the class minus any outlays and expenses to the ex- 
tent that they were made or incurred by the taxpayer for the pur- 
pose of making the disposition, 


is, where the property of the class was acquired by. the taxpayer 
for the purpose of gaining or producing income from a mine and 
the taxpayer so elects in prescribed manner and within a pre- 
scribed time in respect of that property, the. amount equal to that 
portion of the income derived from the operation of the mine 
that is, by virtue of the provisions of the Income Tax Application 
Rules relating to income from the operation of new mines, not 
included in computing income of the taxpayer or. any other 
person, 


is the total of all amounts deducted under subsection 127(5) or 
(6), in. respect of a depreciable property of the class of the tax- 
payer, in computing the taxpayers’ tax payable for a taxation 
year ending before that time and subsequent to the disposition of 
that property by the taxpayer, 


is the total of all amounts of assistance that the taxpayer re- 
ceived or was entitled to receive before that time, in respect of 
or for the acquisition of a depreciable property of the class of the 
taxpayer subsequent to the disposition of that property by the 
‘taxpayer, that would have been included in an amount deter- 
mined under paragraph (7.1)(f) had the assistance been received 
before the disposition, and 


is the total of all amounts each of which is an amount received 
by the taxpayer before that time in respect of a refund of an 
amount added to the undepreciated capital cost of depreciable 
property of the class because of the description of D.1; 


Related Provisions: 12(1)(f) — Damage to depreciable property — insurance. pro- 
ceeds; 12(1)(t) — Investment tax credit; 13(1) — Recapture where E to J exceed A to 
D; 13(2)— Recaptured depreciation for vehicle; 13(4)— Exchanges of property; 
13(5) — Transferred property; 13(5.2) — Where rent paid on property before its acqui- 
sition; 13(7)— Rule affecting capital cost; 13(21)— “timber. resource property”; 
13(22), (23) — Deductions deemed allowed to insurer for 1977 and 1978; 13(24) — 
Acquisition of control — limitation re calculation of UCC; 13(26) — Restriction on de- 
duction before available for use; 13(33) — Consideration given for depreciable capital; 
20(16) — Terminal loss; 70(13) — Capital cost of depreciable property on death; 
87(2)(j.6) — Amalgamations — continuing corporation; 138(11.31)(b) — Change-in- 
use rule for insurance properties does not apply for purposes of UCC definition; 
248(1)““undepreciated capital cost” — Definition applies to entire Act; 257 — Formula 
cannot calculate to less than zero; 261(7)(d) — Functional currency reporting. See also 
at end of s. 13. 
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History: The descriptions of D.1 and K added to the definition “undepreciated capital 
cost” in subsec. 13(21) and the corresponding formula amended by 1999, c. 22, sub- 
secs. 6(2) to (4), the formula applicable after February 23, 1998; D.1 applicable to 
amounts that become payable after February 23, 1998; and K applicable to amounts 
that are received after February 23, 1998. 


The description of E.1 added to the definition “undepreciated capital cost” in subsec. 
13(21) and the corresponding formula amended by 1995, c. 21, subsec. 2(6), applicable 
to taxation years that end after February 21, 1994. 


Selected Cases [subsec. 13(21)“undepreciated capital cost”]: Duncan v. R., 
[2002] 4 C.T.C. 1 (FCA) (Statutory purpose of CCA scheme apparent and was abused 
by transactions); Prince Albert Pulp Co. y. Canada, [1990] 2 C.T.C. 339 (FCTD); aff’d 
[1992] 1 C.T.C. 262 (FCA) (Reduction in capital cost occurs in year investment tax 
credit used); Consumers’ Gas Co. Ltd. v. R., [1987] 1 C.T.C. 79 (FCA) (Capital cost 
not reduced by reimbursement from government for relocating pipelines); Emco Ltd. v. 
MNR, [1968] C:.T.C. 457 (Exch:) (Taxpayer permitted to ae previous allocation of 
purchase price entirely to land). 


Regulations: Part XI (amounts of lepreatans allowed, for E). 
1.T. Application Rules: 18 (property acquired before 1972). 
Interpretation Bulletins: IT-327: CCA — Elections under Regulation. 1103 


(archived); IT-418: CCA — partial dispositions of property; IT-478R2: CCA — tecap- 
ture and terminal loss; IT-481:'Timber resource property. and timber limits. 


Information Circulars: 87-5: Capital cost of property where trade-in is’ involved. 


“vessel” means a vessel as defined in the Canada Shipping Act. 
Interpretation Bulletins: IT-267R2: CCA — vessels. 

Advance Tax Rulings: ATR-52: Accélerated rate of CCA for vessels. 

Related Provisions [subsec.’ 13(21)]: 20(1.1) — Definitions in 13(21) apply to 
regulations made under 20(1)(a); 20(27.1).— Definitions in 13(21),. apply. to.s. 20. 
Selected Cases [subsec. 13(21)]: Daishowa-Marubeni International Ltd. y. R., 
[2012] 1 C.T.C. 116 (FCA) (Timber resources taxed on income basis upon disposition, 
including forest tenure); Hewlett Packard (Canada) Ltd. v. R., [2004] 4 C.T.C. 230 


(FCA) (Intention of parties as to timing of passage of title governed: timing of 
disposition). 


(21.1) Disposition of building — Notwithstanding subsection 
(7) and the definition “proceeds of disposition” in section 54, where 
at any particular time in a taxation year a taxpayer disposes of a 
building of a prescribed class and the proceeds of disposition of the 
building determined without reference to this subsection and sub- 
section (21.2) are less than the lesser of the cost amount and the 
capital cost to the taxpayer of the building immediately before the 
disposition, for the purposes of paragraph (a) of the description of F 
in the definition ‘ nssaen ate capital cost” in subsection (21) and 
subdivision c, 


(a) where in the year the taxpayer or a ‘person with whom the 
taxpayer does not deal at arm’s length disposes of land subjacent 
to, or immediately contiguous to and necessary for the use of, 
the building, the proceeds of disposition of the building are 
deemed to be the lesser of 


(i) the amount, if:any,:by which 


(A) the total of the fair market value of the aiitaitis at the 
particular time and the fair market value'of the land im- 
mediately ‘before its disposition 

exceeds . 


(B) the lesser of the fair market value of the land immedi- 
ately before its disposition and the amount, if any, by 
which the cost amount to the vendor of the land (deter- 
mined without reference to, this subsection) exceeds the 
total of the capital gains (determined without reference to 
subparagraphs 40(1)(a)(ii) and (iii)) in respect of disposi- 
tions of the land within 3 years before the particular time 
by the taxpayer or by a person with whom the taxpayer 
was not dealing at arm’s length to the taxpayer or to an- 
other person with whom the taxpayer was not dealing at 
arm’s length, and 


(ii) the greater of 


(A) the fair market value of the building at the particular 
time, and 


(B) the lesser of the cost amount 'and the capital cost to 
the’ taxpayer of «the building immediately before its 
disposition, 
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and, notwithstanding any other provision of this Act, the pro- 
ceeds of disposition of the land are deemed to be the amount, if 
any, by which 


(iii) the total of the proceeds of disposition of the building 
and of the land determined without reference to this subsec- 
tion and subsection (21.2) 


exceeds 


(iv) the proceeds of disposition of the building as determined 
under this paragraph, 


and the cost to the purchaser of the land shall be determined 
without reference to this subsection; and 


(b) where paragraph (a) does not apply with respect to the dispo- 
sition and, at any time before the disposition, the taxpayer or a 
person with whom the taxpayer did not deal at arm’s length 
owned the land subjacent to, or immediately contiguous to and 
necessary for the use of, the building, the proceeds of disposition 
of the building are deemed to be an amount equal to the total of 


(i) the proceeds of disposition of the building determined 
without reference to this subsection and subsection (21.2), 
and 


(11) 2 of the amount by which the greater of 
(A) the cost amount to the taxpayer of the building, and 
(B) the fair market value of the building 


immediately before its disposition exceeds the proceeds of 
disposition referred to in subparagraph (i). 
Related Provisions: 70(5)(c), (d) — Capital property of a deceased taxpayer. 


History: Subpara. 13(21.1)(b)(@i) amended by replacing the reference to the fraction 
“with a reference to the fraction “'” by 2001, c. 17, subsec. 6(6), applicable to 
taxation years that end after February 27, 2000 except that, for a taxpayer’s taxation 
year that includes February 28, 2000 or October 17, 2000, or began after February 28, 
2000 and ended before October 17, 2000, the reference to the fraction “'/2” shall be read 
as a reference to the fraction determined when the fraction in para. 38(a), as amended 
by 2001, c. 17, that applies to the taxpayer for the year is subtracted from 1. 


Subsec. 13(21.1) amended by 1998, c. 19, subsec. 73(4), subject to s. 247 of 1998, c. 
19 (grandfathering rule reproduced at the end of the Act), applicable to dispositions of 
property that occur after April 26, 1995. The subsec. formerly read: 


(21.1) Notwithstanding subsection (7) and the definition “proceeds of disposi- 
tion” in section 54, where at any particular time in a taxation year a taxpayer 
disposed of a building of a prescribed class and the proceeds of disposition of the 
building determined without reference to this subsection are less than the lesser 
of the cost amount and the capital cost to the taxpayer of the building immedi- 
ately before its disposition, for the purposes of paragraph (a) of the description of 
F in the definition “undepreciated capital cost” in subsection (21) and subdivi- 
sion c, the following rules apply: 


(a) where in the same taxation year the taxpayer or a person with whom the 
taxpayer was not dealing at arm’s length disposed of the land subjacent to, 
or immediately contiguous to and necessary for the use of, the building, the 
proceeds of disposition of the building shall be deemed to be the lesser of 


(i) the amount, if any, by which 
(A) the total of the fair market value of the building at the particular 
time and the fair market value of the land immediately before its 
disposition 

exceeds 


(B) the lesser of the fair market value of the land immediately 
before its disposition and the amount, if any, by which the cost 
amount to the vendor of the land (determined without reference to 
this subsection) exceeds the total of the capital gains (determined 
without reference to subparagraphs 40(1)(a)(ii) and (iii)) in respect 
of dispositions of the land within the 3 year period preceding the 
particular time by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s length to the taxpayer or to another 
person with whom the taxpayer was not dealing at arm’s length, and 


(ii) the greater of 
(A) the fair market value of the building at the particular time, and 


(B) the lesser of the cost amount and the capital cost to the taxpayer 
of the building immediately before its disposition 


and, notwithstanding any other provision of this Act, the proceeds of dispo- 
sition of the land shall be deemed to be the amount, if any, by which 


(iii) the total of the proceeds of disposition of the building and of the 
land determined without reference to this subsection 
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exceeds 
(iv) the proceeds of disposition of the building as determined under this 
paragraph, 
and the cost to the purchaser of the land shall be determined without refer- 
ence to this subsection; and 
(b) where paragraph (a) does not apply with respect to the disposition and, at 
any time before the disposition, the taxpayer or a person with whom the 
taxpayer was not dealing at arm’s length owned the land subjacent to, or. 
immediately contiguous to and necessary for the use of, the building, the 
proceeds of disposition of the building shall be deemed to be an amount 
equal to the total of 
(i) the proceeds of disposition of the building determined without refer- 
ence to this subsection, and 
(ii) 4 of the amount by which the greater of 
(A) the cost amount to the taxpayer of the building, and 
(B) the fair market value of the building 
immediately before its disposition exceeds the proceeds of disposition 
referred to in subparagraph (i). 


Selected Cases [subsec. 13(21.1)]: R. v. Trade Investments Shopping Centre Ltd., 
[1999] 1 C.T.C. 92 (FCA) (Agreement was original option granted, not subsequent 
exercise). 


Interpretation Bulletins [subsec. 13(21.1)]: IT-220R2: CCA — proceeds of dis- 
position of depreciable property; IT-349R3: Intergenerational transfers of farm pro- 
perty on death. 


(21.2) Loss on certain transfers [within affiliated group] — 
Where 


(a) a person or partnership (in this subsection referred to as the 
“transferor”) disposes at a particular time (otherwise than in a 
disposition described in any of paragraphs (c) to (g) of the defi- 
nition “superficial loss” in section 54) of a depreciable property 
of a particular prescribed class of the transferor, 


Proposed Amendment — 13(21. .2)(a) 


: (a) a person or partnership (in this subsection referred to as the _ 
“transferor’) disposes at a particular time (otherwise than in a 
disposition described in any of paragraphs (c) to (g) of the def- 

~ inition “superficial loss” in section 54) of a depreciable pro- 

_ perty — other than, for the purposes of computing the exempt — 

surplus or deficit and taxable surplus or deficit of a foreign 

affiliate of a taxpayer, in respect of the taxpayer, where the 
transferor is the affiliate or is a partnership of which the affili- 

ate is a member, depreciable property that is, or would t cr 

the transferor were a foreign affiliate of the taxpayer, excluded © 
property (within the meaning assigned by subsection 95(1)) of 

_ the transferor — ue a Se ge presenibed clase of rae 
transferor, f 

Application: The August 19, 2011 draft lewistation (foreign atriaies): ates 1G), 

will amend para. 13(21. oe to aad as “gis Pepe to ei ee i that . a 

after August 19, 2011. 


See also Application fader S. 908 re : extended reassessment deadline. 


Technical Notes: Subsection 13(21. 2) defers, i in certain circumstances, the realiza- 
tion of a loss that would otherwise arise from the disposition, by a person or partner: 
ship (referred to in this « commentary as the “transferor ”), of a depreciable ! ; 
The subsection applies where the. transferor ora person affiliated with the transfer lee 


Until the earliest of certain so-called “release events” deccuihed in the. pee 
occurs, the. transferor i is prise as pogie a notional Repeettlg property th capital 


up und subsection 88(1)).. Wind-ups under subsectic 


Subdivision b — Income. or Loss from a Business or Property 


(b) the leSser of 


(i) the capital cost to the transferor of the transferred pro- 
perty, and 


(ii) the proportion of the undepreciated capital cost to the 
transferor of all property of the particular class immediately 
before that time that 


(A) the fair market value of the transferred property at 
that time 


is of 
(B) the fair market value ofall property of the particular 
class immediately before that time 


exceeds the amount that would otherwise be the transferor’s pro- 
ceeds of disposition of the transferred property at the particular 
time, and 


(c) on the 30th day after the particular time, a person or partner- 
ship (in this subsection referred to as the “subsequent owner’) 
who is the transferor or a person affiliated with the transferor 
owns or has a right to acquire the transferred property (other 
than a right, as security only, derived from a mortgage, hy- 
pothec, agreement for sale or similar obligation), 


the following rules apply: 
(d) sections 85 and 97 do not.apply to the disposition, 


(e) for the purposes of applying this section and section 20 and 
any regulations made for the furpose of paragraph 20(1)(a) to 
the transferor for taxation years that end after the particular time, 


(i) the transferor is deemed to have disposed of the trans- 
ferred property for proceeds equal to the lesser of the 
amounts determined under subparagraphs (b)(i) and (ii) with 
respect to the transferred property, 


(ii) where two or more properties of a prescribed class of the 
transferor are disposed of at the same time, subparagraph (i) 
applies as if each property so disposed of had been separately 
disposed of in the order designated by the transferor or, if the 
transferor does not designate an order, in the order desig- 
nated by the Minister, 


(iii) the transferor is deemed to own a property that was ac- 
quired before the beginning of the taxation year that includes 
the particular time at a capital cost equal to the amount of the 
excess described in paragraph (b), and that is property of the 
particular class, until the time that is immediately before the 
first time, after the particular time, 


(A) at which a 30-day period begins throughout which 
neither the transferor nor a person. affiliated with the 
transferor owns or has a right to acquire the transferred 
property (other than a right, as security only, derived from 
a mortgage, hypothec, agreement for sale or similar 
obligation), 

(B) at which the transferred property is not used by the 
transferor or a person affiliated with the transferor for the 
purpose of earning income.and is, used for another 
purpose, 

(C) at which the transferred property would, if it were 
owned by the transferor, be deemed by section 128.1 or 
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subsection 149(10) to have been disposed of by the 
transferor, 


(D) that is immediately before control of the transferor is 
acquired by a person or group of persons, where the trans- 
feror is a corporation, or 


(E) at which the winding-up of the transferor begins 
(other than a winding-up to which subsection 88(1) ap- 
plies), where the transferor is a corporation, and 


2011 dealt legislation Gorcign 


13(21.2)(e)Giii)(B) to read as above, applicable 


(iv) the property described in subparagraph (iii) is considered 
to have become available for use by the transferor at the time 
at which the transferred property is considered to have be- 
come available for use by the subsequent owner, 


(f) for the purposes of subparagraphs (e)(iii) and (iv), where a 
partnership otherwise ceases to exist at any time after the partic- 
ular time, the partnership is deemed not to have ceased to exist, 
and each person who was:a member of the partnership immedi- 
ately before the partnership would, but for this paragraph, have 
ceased to exist is deemed to remain a member of the partnership, 
until the time that is immediately after the first time described in 
clauses (e)(iii)(A) to (E), and 


(g) for the purposes of applying this section and section 20 and 
any regulations made for the purpose of paragraph 20(1)(a) to 
the subsequent owner, 


(i) the subsequent owner’s capital cost of the transferred pro- 
perty is deemed to be the amount that was. the. transferor’s 
capital cost of the transferred property, and. 


(ii) the amount by which the transferor’s capital cost of the 
transferred property exceeds its fair market value at the par- 
ticular time is deemed to have been deducted under para- 
graph 20(1)(a) by the subsequent owner in respect of pro- 
perty of that class in computing. income for taxation years 
that ended before the particular time. 


Related Provisions: 14(12)—Parallel rule for eligible capital property; 
18(13)-(16) — Parallel rule for share or debt owned by financial institution; 40(3.3), 
(3.4) — Parallel rule re capital losses; 69(5)(d) — No application where corporate pro- 
perty appropriated by shareholder on windup; 87(2)(g.3) — Amalgamations — contin- 
uing corporation; 88(1)(d.1) — No application to property acquired on windup of 
subsidiary; 95(2)(e)(v)(A)(D — Designated liquidation and dissolution of foreign af- 
filiate; 139.1(18) — Holding corporation deemed not to acquire control of insurer on 
demutualization; 251.1 — Affiliated persons; 256(6)—-(9) — Whether control acquired. 


History: Para. 13(21.2)(a) amended by 2001, c. 17, subsec. 6(7), applicable after No- 
vember 1999 except that, if an individual (other than a trust) so elects in writing and 
files the election with the Minister of National Revenue on or before the individual’s 


S. 13(21.2) 


filing-due date for the taxation year that includes June 14, 2001, the amendment does 
not apply in respect of the disposition of a property by the individual before July 2000 


(a) to a person who was obliged on November 30, 1999 to acquire the property 
pursuant to the terms of an agreement in writing made on or before that day; or 


(b) in a transaction, or as part of a series of transactions, the arrangements for 
which, evidenced in writing, were substantially advanced before December 1999, 
other than a transaction or series of transactions a main purpose of which can rea- 
sonably be considered to have been to enable an unrelated person to obtain the 
benefit of 
(i) any deduction in computing income, taxable income, taxable income earned 
in Canada or tax payable under the Act, or 


(ii) any balance of undeducted outlays, expenses or other amounts. 
The para. formerly read: 


(a) a corporation, trust or partnership (in this subsection referred to as the “trans- 
feror”) disposes at a particular time (otherwise than in a disposition described in 
any of paragraphs (c) to (g) of the definition “superficial loss” in section 54) of a 
depreciable property of a particular prescribed class of the transferor, 


Para. 13(21.2)(c) and cl. 13(21.2)(e)(iii)(A) amended to add “hypothec” by 2001, c. 17, 
subsecs. 196(3) and (4), in force June 14, 2001. 


Subpara. 13(21.2)(e)(ii) amended by 2001, c. 17, subsec. 6(8), applicable after Novem- 
ber 1999. The subpara. formerly read: 


(ii) where 2 or more properties of a prescribed class of the transferor are dis- 
posed of at the same time, subparagraph (i) applies as if each property so dis- 
posed of had been separately disposed of in the order designated by the taxpayer 
or, if the taxpayer does not designate an order, in the order designated by the 
Minister, 


Subsec. 13(21.2) added by 1998, c. 19, subsec. 73(4), applicable, subject to s. 247 of 
1998, c. 19 (grandfathering rule reproduced at the end of the Act) to dispositions of 
property that occur after April 26, 1995 except that, where 


(a) a property is disposed of after April 26, 1995 and before June 20, 1996, and 


(b) the transferor elects in writing, filed with the Minister of National Revenue 
before October 1998, 


the opening portion of subpara. 13(21.2)(e)(iii) shall be read as follows: 


(iii) the transferor is deemed to own a property that was acquired before the 
beginning of the taxation year that includes the particular time at a capital cost 
equal to the amount of the excess described in paragraph (b), and that is of a 
separate prescribed class that is the same class as the particular class, until the 
time that is immediately before the first time, after the particular time, 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(22) Deduction for insurer — For the purposes of E in the defi- 
nition “undepreciated capital cost” in subsection (21), an insurer 
shall be deemed to have been allowed a deduction for depreciation 
for property of a prescribed class under paragraph 20(1)(a) in com- 
puting income for taxation years before its 1977 taxation year equal 
to the total of 


(a) the amount determined, immediately after the end of its 1976 
taxation year, for E in that definition, with respect to property of 
the particular prescribed class of the insurer (determined without 
reference to this subsection), | 


(b) the lesser of 


(i) the amount of its 1975-76 excess capital cost allowance 
with respect to property of the particular prescribed class of 
the insurer, and 


(ii) that proportion of the amount, if any, by which its 1975 
branch accounting election deficiency exceeds the amount 
determined under subparagraph 138(4.1)(d)(ii) that 


(A) the amount of its 1975-76 excess capital cost allow- 
ance with respect to property of the particular prescribed 
class of the insurer 


is of 
(B) the total of all its 1975-76 excess capital cost al- 


lowances with respect to properties of a prescribed class 
of the insurer, and 


(c) the lesser of 
(i) the amount, if any, by which 


(A) the undepreciated capital cost of property of the par- 
ticular prescribed class of the insurer immediately after 
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the end of its 1976 taxation year (determined without ref- 
erence to this subsection), 


exceeds 
(B) the amount determined under paragraph (b) in respect 
of property of the Bae prescribed class of the in- 
surer, and 


(ii) that proportion of the amount, if any, by which i its 1975 
branch accounting election deficiency exceeds the total of 


(A) the amount subparagraph 
138(4.1)(d)(ii), 

(B) the total of all amounts determined under paragraph 
(b) with respect to property of a prescribed class of the 
insurer, 


(C) the total 
138(4.1)(a)(ii)(B)(IV), 
(D) the amount determined under 
138(4.1)(b)Gi), and 
(E) the amount 
138(4.1)(a)(ii) 
that 

(F) the undepreciated capital cost of property of the par- 
ticular prescribed class of the insurer immediately after 


the end of its 1976 taxation year (determined without ref- 
erence to this subsection), 


determined under 


described in subclause 


subparagraph 
under 


determined subparagraph 


is of 


(G) the total of all amounts each of which is the un- 
depreciated capital cost of property of a prescribed class 
of the insurer immediately after the end of its 1976 taxa- 
this 


tion year (determined without reference to 


ee 


Proposed Repeal - — — 13(22) 


Application: The October 31, 2011 draft legislation, subsec. 4(2), “will repeal subse 
13(22), applicable to taxation years that begin after October. 31, 21h eo" _ 


Technical Notes: Subsections 13(22) and (23) deem certain amounts to finve been 
allowed as a deduction to an insurer for its last taxation year before its 1977 and 1978 
taxation years in respect of depreciable property. Subsection 1322), deems an insurer 
who has made a branch accounting election for the 1975 taxation year, and has had a 
1975 branch accounting election deficiency, to have claimed capital cost bee ae for 
taxation years prior to 1977 in excess of what it claimed on its tax return. - 


Subsection 13(23) is a part of the transitional ‘rules for purposes of changing to Whe 
method of taxing life insurers that commenced in the 1978 taxation year and deems an 
insurer to have been allowed a certain deduction for depreciation for property of a pre- . 
scribed class. under paragraph 20(1)(a) i in comp ing its income es taxation ye : 
before its 197 taxation year. 


These subsectio are being repealed, aliousn a conseq ential amendment to the defi- : 
nition “undepreciated capital cost” in subsection 1 deter- 
mined under subsections 13(22) and (23) continue to be included i in determin r an 
insurer’s undepreciated capital cost. S o 


Related Provisions: 13(21)“undepreciated capital cost’E — Depreciation allowed 
under 13(22) before its repeal. 


(23) Deduction for life insurer — For the purposes of E in the 
definition “undepreciated capital cost” in subsection (21), a life in- 
surer shall be deemed to have been allowed a deduction for depreci- 
ation for property of a prescribed class under paragraph 20(1)(a) in 
computing income for taxation years before its 1978 taxation year 
equal to the total of 


(a) the amount determined immediately after the end of its 1977 
taxation year for E in that definition, with respect to property of 
the particular prescribed class of the insurer (determined without 
reference to this subsection), and 


(b) the amount, if any, by which 


(i) the total of all maximum amounts the insurer was entitled 
to claim with respect to property of the particular prescribed 
class of the insurer in taxation years ending before 1978 and 
after 1968 


Subdivision b — Income or Loss from a Business or Property 


exceeds 


(ii) the amount determined under paragraph (a). 


Related Provisions: 13(21)“undepreciated capital cost”’E — Depreciation allowed 
under 13(23) before its repeal. 


(23.1) Application of subsec. 138(12)— The definitions in 
subsection: 138(12) apply to this section. 


Onain of subsec. 13(23. 1): R.S.C. 1985, c. 1 (5th Supp.) Reig contained in the 
opening words to subsec. 138(12)). 


(24) Acquisition of control — Where control of a corporation 
has been acquired at any time by a person or group of persons and, 
within the 12-month period that ended immediately. before that 
time, the corporation or a partnership of which it was a majority 
interest partner acquired depreciable property (other than property 
that was owned by the corporation or partnership or by a person that 
would, if section 251.1 were read without reference to the definition 
“controlled” in subsection 251.1(2)3,-be affiliated with the corpora- 
tion throughout the period that began immediately before the 12- 
month period began and ended at the time the property was ac- 
quired by the corporation or partnership) that was not used, or ac- 
quired for use, by the corporation or partnership in a business that 
was carried on by it immediately before the 12-month period began, 


(a) for the purposes of the description of A in the definition “un- 
depreciated capital cost” in subsection (21) and of sections 127 
and 127.1, the property is, subject to paragraph (b), deemed not 
to have been acquired by the corporation or partnership before 
that time and to have been acquired by it immediately after that 
time; and 


(b) where the property was disposed of by it before that time and 
was not reacquired by it before that time, for the purpose of the 
description of A in that definition, the property is deemed. to 
have been acquired by the corporation or partnership immedi- 
ately before the property was disposed of. 


Related Provisions: 13(25) — Change of control within 12 months of incorporation; 
87(2)(j.6) — Amalgamations — continuing corporation; 139.1(18)— Holding. corpo- 
ration deemed not to acquire control of insurer on demutualization; 256(6)—(9) — 
Whether control acquired. See also at end of s. 13. 


History: Subsec. 13(24) amended by 1998, c. 19, subsec. 73(5), applicable to acquisi- 
tions of control that occur after April 26, 1995. The subsec. formerly read: 


/ (24) Where at any time control of a corporation has been acquired by a person or 
group of persons and, within the twelve month period ending immediately before 
that time, the corporation, or a partnership of which it was a majority interest 
partner (within the meaning assigned by subsection 97(3.1)), acquired deprecia- 
ble property (other than property that was owned by the corporation or partner- 
ship or by a person or persons related to the corporation throughout the period 
commencing immediately before the twelve month period and ending at the time 
the property was acquired by the corporation or partnership) that was not used, 
or acquired for use, by the corporation or partnership in a business that was car- 
ried on by it immediately before that twelve month period, for the purposes of A 
in the definition “undepreciated capital cost’ in subsection (21) and of sections 
127 and 127.1, the property shall be deemed not to have been acquired by the 
corporation or, partnership before that time andshall be deemed to have been 
acquired by it immediately after that time, except that, where the property was 
disposed of by it before that time and not reacquired by it before that time, for 
the purposes of A in that definition, the property shall be deemed to have been 


3 Sic. Should read “251.1(3)” — ed 
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acquired by the corporation or partnership immediately before the property was 
disposed of. 


Interpretation Bulletins: IT- 302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement). 


(25) Early change of control — For the purpose. of subsection 
(24), where a corporation referred to in that subsection was incorpo- 
rated or otherwise formed in the 12-month period referred to in that 
subsection, the corporation is deemed to have been, throughout the 
period that began immediately before the 12-month period and en- 
ded immediately after it was incorporated or otherwise formed, 


(a) in existence; and 


(b) affiliated with every person with whom it was affiliated (oth- 
erwise than because of a right referred to in paragraph 
251(5)(b)) throughout the period that began when it was incor- 
porated or otherwise formed and ended immediately before its 
control is acquired. 


History: Subsec. 13(25) amended by 1998, c. 19, subsec.’73(5), applicable to acquisi- 
tions of control that occur after April 26, 1995. The subsec. formerly read: 


(25) For the purposes of subsection (24), where the corporation referred to in that 
subsection was incorporated or otherwise formed during the twelve month period 
referred to in that subsection, it shall be deemed to have been, throughout the 
period commencing immediately before the twelve month period and ending im- 
mediately after it was.incorporated or otherwise formed, 


(a) in existence; and 


(b) related to the person or persons to whomit was related (otherwise than 
by reason of a right referred to. in paragraph 251(5)(b)) throughout the period 
commencing when it was incorporated or otherwise formed and ending im- 
mediately before the control of the corporation was acquired. 


(26) Restriction on deduction before available for use — In 
applying the definition “undepreciated capital cost” in subsection 
(21) for the purpose of paragraph 20(1)(a) and any regulations made 
for the purpose of that paragraph, in computing a taxpayer’s income 
for a taxation year from a business or property, no amount shall be 
included in calculating the undepreciated capital cost to the tax- 
payer of depreciable property of a prescribed class in respect of the 
capital cost to the taxpayer of a property of that class (other than 
property that is a certified production, as defined by regulations 
made. for the purpose of paragraph 20(1)(a)) before the time, the 
property is considered to have become available for use. by. the 
taxpayer. 

Related Provisions: 13(27), (28).— Interpretation — available for. use; 13(30) — 
Transfers of property; 13(32) — Leased property; 20(28) — Deduction against rental 
income from building; 37(1.2) — No R&D deduction for capital expenditure until pro- 


perty available for use; 127(11.2) — No investment tax credit until property available 
for use; 248(19) — When property available for use. See also at end of s. 13. 


History: See under subsec. 13(29). 


Regulations: 1100(2)(a)G@) (CCA in year property becomes available for use); 
1104(2) (definition of “certified production’). 


Advance Tax Rulings: ATR-44: Utilization of deductions and credits within a 
related corporate group. 


Application Policies: SR&ED 2005-01: Shared-use equipment. 


(27) Interpretation — available for use — For the purposes of 
subsection (26) and subject to subsection (29), property (other than 
a building or part thereof) acquired by a taxpayer shall be consid- 
ered to have become available for use by the taxpayer at the earliest 
of 


(a) the time the property is first used by the taxpayer, for. the 
purpose of earning income, 


(b) the time that is immediately after the beginning of the first 
taxation year of the taxpayer that begins more than 357 days af- 
ter the end of the taxation year of the taxpayer in which. the pro- 
perty was. acquired by the taxpayer, 


(c) the time that is immediately before the disposition of the pro- 
perty by the taxpayer, 
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(d) the time the property 


(i) is delivered to the taxpayer, or to a person or partnership 
(in this paragraph referred to as the “other person”) that will 
use the property for the benefit of the taxpayer, or, where the 
property is not of a type that is deliverable, is made available 
to the taxpayer or the other person, and 


(ii) is capable, either alone or in combination with other pro- 
perty in the possession at that time of the taxpayer or the 
other person, of being used by or for the benefit of the tax- 
payer or the other person to produce a commercially saleable 
product or to perform a commercially saleable service, in- 
cluding an intermediate product or service that is used or 
consumed, or to be used or consumed, by or for the benefit of 
the taxpayer or the other person in producing or performing 
any such product or service, 


(e) in the case of property acquired by the taxpayer for the pre- 
vention, reduction or elimination of air or water pollution cre- 
ated by operations carried on by the taxpayer or that would be 
created by such operations if the property had not been acquired, 
the time at which the property is installed and capable of per- 
forming the function for which it was acquired, 


(f) in the case of property acquired by 


(i) a corporation a class of shares of the capital stock of 
which is listed on a designated stock exchange, 


(ii) a corporation that is a public corporation because of an 
election made under subparagraph (b)(i) of the definition 
“public corporation” in subsection 89(1) or a designation 
made by the Minister in a notice to the corporation under 
subparagraph (b)(ii) of that definition, or 


(iii) a subsidiary wholly-owned corporation of a corporation 
described in subparagraph (i) or (11), 


the end of the taxation year for which depreciation in respect of 
the property is first deducted in computing the earnings of the 
corporation in accordance with generally accepted accounting 
principles and for the purpose of the financial statements of the 
corporation for the year presented to its shareholders, 


(g) in the case of property acquired by the taxpayer in the course 
of carrying on a business of farming or fishing, the time at 
which the property has been delivered to the taxpayer and is ca- 
pable of performing the function for which it was acquired, 


(h) in the case of property of a taxpayer that is a motor vehicle, 
trailer, trolley bus, aircraft or vessel for which one or more per- 
mits, certificates or licences evidencing that the property may be 
operated by the taxpayer in accordance with any laws regulating 
the use of such property are required to be obtained, the time all 
those permits, certificates or licences have been obtained, 


(i) in the case of property that is a spare part intended to replace 
a part of another property of the taxpayer if. required due to a 
breakdown of that other property, the time the other property 
became available for use by the taxpayer, 


(j) in the case of a concrete gravity base structure and topside 
modules intended to be used at an oil production facility in a 
commercial discovery area (within the meaning assigned by sec- 
tion 2 of the Canada Petroleum Resources Act) on which the 
drilling of the first well that indicated the discovery began 
before March 5, 1982, in an offshore region prescribed for the 
purposes of subsection 127(9), the time the gravity base struc- 
ture deballasts and lifts the assembled topside modules, and 


(k) where the property is (within the meaning assigned by sub- 
section (4.1)) a replacement for a former property described in 
paragraph (4)(a) that was acquired before 1990 or that became 
available for use at or before the time the replacement property 
is acquired, the time the replacement property is acquired, 


and, for the purposes of paragraph (f), where depreciation is calcu- 
lated by reference to a portion of the cost of the property, only that 
portion of the property shall be considered to have become availa- 
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ble for use at the end of the taxation year referred to in that 
paragraph. 

Related Provisions: 13(21.2)(e)(iv) — When property considered available for use 
following transfer to affiliated person; 13(30), (31) — Transfers of property; 20(28) — 


Deduction before available for use; 87(2)(j.6) — Continuing SPER ORE 248(19) — 
When property available for use. See also at end of s. 13. 


History: Subpara. 13(27)(f)(i) amended to substitute “designated stock exchange” for 
“prescribed stock exchange” by 2007, c. 35, para. 68(2)(b), applicable after December 
13, 2007. 


Para. 13(27)(d) amended by 1998, c. 19, subsec. 73(6), applicable to property acquired 
after 1989. The para. formerly read: 


(d) the time the property is delivered or made available to the taxpayer and is 
capable, either alone or in combination with other property in the taxpayer’s pos- 
session at that time, of producing a commercially saleable product or performing 
a commercially saleable service, including an intermediate product or service 
that is used or consumed, or is to be used or consumed, by the taxpayer in pro- 
ducing or providing any such product or service, 


See also under subsec. 13(29). 


Selected Cases [subsec. 13(27)]: Morley v. R., [2005] 1 C.T.C. 2284 (TCC); add’] 
reasons to [2004] 3 C.T.C. 2153 (TCC) (Software not used by partnership for gaining 
or producing income from a business). 

Regulations: 1100(2)(a)(vii) (CCA in year property becomes available for use under 
13(27)(b)). 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(28) Idem — For the purposes of subsection (26) and subject to 
subsection (29), property that is a building or part thereof of a tax- 
payer shall be considered to have become available for use by the 
taxpayer at the earliest of 


(a) the time all or substantially all of the building is first used by 
the taxpayer for the purpose for which it was acquired, 


(b) the time the construction of the building is complete, 


(c) the time that is immediately after the beginning of the tax- 
payer’s first taxation year that begins more than 357 days after 
the end of the taxpayer’s taxation year in which the property was 
acquired by the taxpayer, 


(d) the time that is immediately before the disposition of the pro- 
perty by the taxpayer, and 


(e) where the property is (within the meaning assigned by sub- 
section (4.1)) a replacement for a former property described in 
paragraph (4)(a) that was acquired before 1990 or that became 
available for use at or before the time the replacement property 
is acquired, the time the replacement property is acquired, 


and, for the purpose of this subsection, a renovation, alteration or 
addition to a particular building shall be considered to be a building 
separate from the particular building. 

Related Provisions: 13(21.2)(e)(iv) — When property considered available for use 


following transfer to affiliated person; 13(30), (31)—Transfers of property; 
87(2)(j.6) — Continuing corporation. 


History: See under subsec. 13(29). 


Regulations: 1100(2)(a)(vii) (CCA in year property becomes available for use under 
13(28)(c)). 


(29) Idem — For the purposes of subsection (26), where a taxpayer 
acquires property (other than a building that is used or is to be used 
by the taxpayer principally for the purpose of gaining or producing 
gross revenue that is rent) in the taxpayer’s first taxation year (in 
this subsection referred to as the “particular year’’) that begins more 
than 357 days after the end of the taxpayer’s taxation year in which 
the taxpayer first acquired property after 1989, that is part of a pro- 
ject of the taxpayer, or in a taxation year subsequent to the particu- 
lar year, and at the end of any taxation year (in this subsection re- 
ferred to as the “inclusion year”) of the taxpayer 


(a) the property can reasonably be considered to be part of the 
project, and 


(b) the property has not otherwise become available for use, 


if the taxpayer so elects in prescribed form filed with the taxpayer’s 
return of income under this Part for the particular year, that particu- 


Subdivision b —Income or Loss froma Business or Property 


lar portion of the property the capital ‘cost va which does not exceed 
the amount, if any, by which 


(c) the total of all amounts each of which is the capital cost to 
the taxpayer of a depreciable property (other than a building that 
is used or is to be used by the taxpayer principally for the pur- 
pose of gaining or producing gross revenue that is*rent) that is 
part of the project, that was acquired by the taxpayer after 1989 
and before the end of the taxpayer’s last taxation year that ends 
more than 357 days before the beginning of the inclusion year 
and that has not become available for use at or before the end of 
the inclusion year (except where the property has first become 
available for use before the end of the inclusion year because of 
this subsection or paragraph (27)(b) or (28)(c)) 


exceeds 


(d) the total of all amounts each of which is the capital cost: to 
the taxpayer of a depreciable property, other than the particular 
portion of the property, that is part of the project to the extent 
that the property is considered, because of this subsection, to 
have become available for use before the end of the inclusion 
year 


shall be considered to have become available for use immediately 
before the end of the inclusion year. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Subsecs. 13(26) to (29) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
9(11), applicable to property acquired by a caxpayee’ after 1989 other than property 
acquired 


(a) from a person with whom the taxpayer was not dealing at arm’s length (other- 
wise than by reason of a right referred to in para. 251(5)(b)) at the time the pro- 
perty was acquired, or 


(b) in the course of a reorganization in respect of which, if a dividend were re- 
ceived by a corporation in the course of the reorganization, subsec. 55(2) would 
not be applicable to the dividend by reason of the application of para. 55(3)(b), 


where the property was depreciable property of the person from whom it was acquired 
and was owned by that person before 1990. 


Regulations: 4609 (prescribed offshore region). 


Forms: T1031: Subsection 13(29) election re certain depreciable properties, acquired 
for use in a long term project. 


(30) Transfers of property — Notwithstanding subsections (27) 
to (29), for the purpose of subsection (26), property of a taxpayer 
shall be deemed to have become available for use by the taxpayer at 
the earlier of the time the property was acquired by the taxpayer 
and, if applicable, a prescribed time, where 


(a) the property was acquired 


(i) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than because of a right referred to in 
paragraph 251(5)(b)) at the time the property was acquired 
by the taxpayer, or 


(ii) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the 
reorganization, subsection 55(2) would not apply to the divi- 
dend because of paragraph 55(3)(b); and 


(b) before the property was acquired by the taxpayer, it became 
available for use (determined without reference to paragraphs 
(27)(c) and (28)(d)) by the person from whom it was acquired. 


History: Subsec. 13(30) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 4, appli- 
cable to property acquired after 1989. Subsec. 13(30) formerly read: 


(30) Notwithstanding subsections (27) to (29), for the purposes of subsection 
(26), property of a taxpayer shall be deemed to have become available for use by 
the taxpayer at the time at which the property was acquired where 


(a) the property was acquired 


(i) from a person with whom the taxpayer was not dealing at arm’s 
length (otherwise than by reason of a right referred to in paragraph 
251(5)(b)) at that time, or 


(ii) in the course of a reorganization in respect of which, if a dividend 
were received by a corporation in the course of the reorganization, sub- 
section 55(2) would not be applicable to the dividend by reason of the 
application of paragraph 55(3)(b); and 
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(b) the property had become:available for-use by the person from whom it 
was acquired: (determined without reference to paragraphs (27)(c) and 
(28)(d)) before that time. 


Subsec. 13(30) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(11), applicable in 
respect of property acquired after 1989. 


Regulations: 1100(2.2)(j). 


(31) Idem — For the purposes of paragraphs (27)(b) and (28)(c) 
and subsection (29), where a property of a taxpayer was acquired 
from a person (in this subsection referred to as “the transferor”) 


(a) with whom the taxpayer was, at the time the taxpayer ac- 
quired the property, not dealing at arm’s length (otherwise than 
because of a right referred to in paragraph 251(5)(b)), or 


(b) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) would not apply to the dividend 
because of the application of paragraph 55(3)(b), 


the taxpayer shall be deemed to have acquired the property at the 
time it was acquired by the transferor. 


History: Subsec. 13(31) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 9(11), 
applicable to property acquired after 1989. 


(32) Leased property — Where a taxpayer has leased property 
that is depreciable property of a person with whom the taxpayer 
does not deal at arm’s length, the amount, if any, by which 


(a) the total of all amounts paid or payable by the taxpayer for 
the use of, or the right to use, the property in a particular taxa- 
tion year and before the time the property would have been con- 
sidered to have become available for use by the taxpayer if the 
taxpayer had acquired the property, and that, but for this subsec- 
tion, would be deductible in computing the taxpayer’s income 
for any taxation year 


exceeds 


(b) the total of all amounts received or receivable by the tax- 
payer for the use of, or the right to use, the property in the par- 
ticular taxation year and before that time and that are included in 
the income of the taxpayer for any taxation year 


shall be deemed to be a cost to the taxpayer of a property included 
in Class 13 in Schedule II to the Income Tax Regulations and not to 
be an amount paid or payable for the use of, or the right to, use, the 
property. 

History: Subsec. 13(32) added by 1994, c. 7, Sch. II (1991, c. 49), subsec: 9(11), 


applicable to depreciable property of a person referred to in that subsection that:was 
acquired by that person after 1989. 


(33) Consideration given for depreciable property — For 
greater certainty, where a person acquires a depreciable property for 
consideration that can reasonably be considered to include a trans- 
fer of property, the portion of the cost to the person of the deprecia- 
ble property attributable to the transfer shall not exceed the fair 
market value of the transferred property. 


Related Provisions: 68 — Allocation of amounts in consideration for disposition of 
property; 69(1) — Inadequate considerations. 


History: Subsec. 13(33) added by 1994, c. 21, subsec. 7(3), applicable to property 
acquired after November 1992. 


(34) Deductible expenses — Notwithstanding paragraph 
1102(1)(a) of the Regulations, for taxation years that end after 1987 
and before December 6, 1996, the classes of property prescribed for 
the purpose of paragraph 20(1)(a) are deemed to include property of 
a taxpayer that, if the Act were read without reference to sections 
66 to 66.4, would be included in one of the classes. 

History: Subsec. 13(34) added by 2001, c. 17, subsec. 6(9), applicable to taxation 
years that end after 1987 and before December 6, 1996. 

Related Provisions [s. 13]: 36 — Railway companies; 37(6) — Scientific research 
capital expenditures; 45(2)— Election where change in use; 68 — Allocation of 
amounts in consideration for disposition of property; 70(5) — Depreciable and other 
capital property of deceased taxpayer; 70(9.1), (9.11) — Transfer of farm property 
from spouse trust to children of settlor; 73(2) — Capital cost and amount deemed al- 
lowed to spouse or trust; 73(3.1) — Inter vivos transfer of farm property by farmer to 
child; 80(9)(c) — Reduction of capital cost on debt forgiveness ignored for purposes of 
s. 13; 85(5)— Rules on transfers of depreciable property; 87(2)(d) — Amalgama- 
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tions — depreciable property; 87(2)(1.3) — Amalgamations — replacement property; 
88(1)(f) — Winding-up; 97(4) — Where capital cost to partner exceeds proceeds of 
disposition; 98(3)(e) — Rules where partnership ceases to exist; 98(5)(e) — Rules 
where partnership business carried on as sole proprietorship; 104(5)(c) — Trust — 
deemed disposition of property; 104(16) — Trusts —CCA deduction; 107(2) — Dis- 
tribution by trust in satisfaction of capital interest; 107.2 — Distribution by retirement 
compensation arrangement; 132.1(1)(d) — Deemed capital cost of property following 
mutual fund reorganization; 138(11.8) — Rules on transfer of depreciable property; 
138(11.91)(f) — Computation of income of non-resident insurer. 


Definitions [s. 13]: “acquired” — 256(7)-(9); “affiliated” — 13(25), 251.1; 
“amount” — 248(1); “amount payable” — 13(23.1), 138(12); “appropriate min- 
ister’ — 13(21); “arm’s length” — 13(7)(e.1), 251; “assessment” — 248(1); “assis- 
tance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “available. for use” — 
13(21.2)(e)(iv), 13(27)-(31), 248(19); “business” — 248(1); “calendar year” — Inter- 
pretation Act 37(1)(a); “Canada” —255; “capital cost” — 13(7)(7.4), (10), 
13(21.2)(g)G), 70(12), 128.1(1)(c), 128.1(4)(c), 132.1(1)(d); “capital gain” — 39(1), 
248(1); “capital property” — 54, 248(1); “certified production” — Reg. 1104(2); “class 
of shares’ — 248(6); “control” —256(6)-(9); “conversion”, “conversion cost” — 
13(21); “consequence of the death” — 248(8); “corporation” — 248(1), Interpretation 
Act 35(1); “cost amount” — 248(1); “cost to an insurer of acquiring a mortgage or hy- 
pothec” — 13(23.1), 138(12); “deficit” — Reg. 5907(1)“exempt deficit”, “taxable defi- 
cit”; “depreciable property” — 13(21), 248(1); “designated liquidation and dissolu- 
tion” — 95(1); “designated stock exchange” — 248(1), 262; “disposition” — 248(1); 
“eligible capital amount” — 14(1), 248(1); “eligible capital expenditure” — 14(5), 
248(1); “estate” — 104(1), 248(1); “excluded property” — 95(1); “exempt surplus” — 
113(1)(a), Reg. 5907(1), (1.01); “farming” — 248(1); “fiscal period” — 249.1; “fish- 
ing” — 248(1); “foreign accrual property income”, “foreign affiliate’ — 95(1), 248(1); 
“former business property” — 248(1); “former property” — 13(4); “gaining or produc- 


ing income” — 13(9); “gross revenue” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “immovable” — Quebec Civil Code art. 900-907; “income” — 13(3)(b); “incor- 
poreal PAOPEKY AF Quebec Civil Code art. 899, 906; “individual”, “insurer”, “‘life in- 


surer’, “majority interest partner’, “Minister”, “motor vehicle” — 248(1); “non-resi- 
dent” — 248(1); "passenger vehicle”, “person”, “prescribed” — 248(1); “property” — 
248(1); “province” — Interpretation Act 35(1); “public corporation” — 89(1), 248(1); 
“qualifying liquidation and dissolution” — 88(3.1); “regulation” — 248(1); “re- 
lated” — 13(25), 251(2); “replacement property” — 13(4), (4.1); “resident in Can- 
ada” — 94(3)(a)(viii), 250; “series” — 248(10); “share”, “shareholder”, “subsidiary 
wholly-owned corporation” — 248(1); “tax payable” — 248(2); “taxable Canadian 
property” — 248(1); “taxable surplus” — 113(1)(b)(i), Reg. 5907(1), (1.01); “taxation 
year’ — 249; “taxpayer” — 248(1); “timber resource property” — 13(21), 248(1); 
“transferee” — 13(4.2)(a); “transferor” — 13(4.2)(a), 13(7)(e), 13(21.2)(a), 1331); 
“treaty-protected property” — 248(1); “trust” — 104(1), 248(1), (3); “undepreciated 
capital cost” — 13(21), 248(1); “written” — Interpretation Act 35(1)“writing”; 
“year” — 11(2), 13(3)(a), 13(8); “1975 branch accounting election deficiency”, “1975- 
76 excess. capital cost allowance” — 13(23.1), 138(12). 

Regulations [s. 13]: 1105 (prescribed classes of depreciable property). 

I.T. Application Rules [s. 13]: 20(1), (1.1), (3). 


Interpretation Bulletins [s. 13]: IT-151R5: Scientific research and experimental 
development expenditures; IT-297R2: Gifts in kind to charity and others; IT-325R2: 
Property transfers after separation, divorce and annulment. 


Forms [s. 13]: T2 SCH 8: Capital cost allowance. 


14. (1) Eligible capital property — inclusion in income 
from business — Where, at the end of a taxation year, the total 
of all amounts each of which is an amount determined, in respect of 
a business of a taxpayer, for E in the definition “cumulative eligible 
capital” in subsection (5) (in this section referred to as an “eligible 
capital amount’) or for F in that definition exceeds the total of all 
amounts determined for A to D in that definition in respect of the 
business (which excess is in this subsection referred to as “the ex- 
cess”), there shall be included in computing the taxpayer’s income 
from the business for the year the total of 


(a) the amount, if any, that is the lesser of 
(i) the excess, and 


(ii) the amount determined for F in the definition “cumula- 
tive eligible capital” in subsection (5) at the end of the year 
in respect of the business, and 


(b) the amount, if any, determined by the formula 
2/3 x(A-—B-C-D) 

where 

A 

B 


is the excess, 


is the amount determined for F in the definition “cumulative 
eligible capital” in subsection (5) at the end of the year in 
respect of the business, 
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C. is '/2 of the amount determined for Q in the definition “cumu- 
lative eligible capital” in subsection (5) at the end of the year 
in respect of the business, and 


D_ is the amount claimed by the taxpayer, not exceeding the tax- 
payer’s exempt gains balance for the sea in respect of the 
business. 


Related Provisions: 14(1.01) — Election to recognize capital gain in place of reduc- 
ing CEC pool; 14(1.1) — Expenditure relating to qualified farm property; 14(1.2) — 
Expenditure relating to qualified fishing property; 14(3) — Non-arm’s length acquisi- 
tion of ECP; 14(8) — Deemed residence in Canada; 14(9) — Effect of excessive elec- 
tion for capital gains exemption; 20(1)(b)— Cumulative eligible capital amount; 
20(4.2) — Bad debt from disposition of ECP; 24(1) — Ceasing to carry on business; 
24(2)(d) — Business carried on by spouse or controlled corporation; 28(1)(d) — Inclu- 
sion in farming or fishing income when using cash method; 39(9), (10) — Deduction 
from business investment loss; 39.1(5) — Partnership income inclusion — exempt cap- 
ital gains balance; 53(1)(e)(i)(A), (A.2), 53(2)(c)(i)(A), (A.2) — Adjustments to ACB 
of partnership interest; 70(5.1) — ECP of deceased; 70(9.8) — Farm or fishing pro- 
perty used by corporation or partnership; 73(3.1) — Inter vivos transfer of farm or fish- 
ing property to child; 85(1)(d.1)-(d.12)— Rollover of property to corporation; 
87(2)(f) — Amalgamation — continuing corporation; 88(1)(c.1) — Windup — 
Amount to be included under 14(1)(b); 98(3)(b) — Where partnership ceases to exist; 
98(5)(h) — Where partnership business carried on as sole proprietorship; 107(2)(f) — 
Capital interest distribution by personal or prescribed trust; 107.4(3)(e) — Rollover of 
eligible capital property to trust; 110.6(17) — Capital gains exemption — ordering 
rule; 146(1)“earned income”(h) — Amount under 14(1)(a)(v) excluded from earned in- 
come for RRSP purposes; 248(1)“eligible capital amount” — Definition applies to en- 
tire Act; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 14(1) amended by 2001, c. 17, subsec. 7(1), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, the reference to the fraction “*/:” in the 
formula in para. 14(1)(b) shall be read as a reference to the fraction “‘/s”. The subsec. 
formerly read: 


14. (1) Inclusion in income from business [eligible capital property] — 
Where, at the end of a taxation year, the total of all amounts each of which is an 
amount determined, in respect of a business of a taxpayer, for E in the definition 
“cumulative eligible capital” in subsection (5) (in this section referred to as an 
“eligible capital amount”) or for F in that definition exceeds the total of all 
amounts determined for A to D in that definition in respect of ‘the business 
(which excess is in this subsection referred to as “the excess”), 


(a) in the case of a taxpayer (other than 
(i) a corporation, 
(ii) a partnership all the members of which were 
(A) corporations, 
(B) partnerships all the members of which were corporations, or 
(C) partnerships described in this subparagraph, or 


(iii) a partnership that was not a Canadian partnership throughout the 
year) 


who was resident in Canada throughout the year, 
(iv) the amount, if any, that is the lesser of 
(A) the excess, and 


(B) the amount determined for F in the definition “cumulative eligi- 
ble capital” in subsection (5) at the end of the year in respect of the 
business 


shall be included in computing the taxpayer’s income from that business 
for the year, and 


(v) there shall be included in computing the taxpayer’s income from the 
business for the year the amount determined by the formula 


A-B-C-D 

where 

Ais the excess, 

B is the amount determined for F in the definition “cumulative eligible 
capital” in subsection (5) at the end of the year in respect of the 
business, 

Cis ‘2 of the amount determined for Q in the definition “cumulative 
eligible capital” in subsection (5) at the end of the year in respect of 
the business, and 

Dis such amount as the taxpayer claims, not exceeding the taxpayer’s 


exempt gains balance in respect of the business for the year 


(b) in any other case, the amount, if any, by which the excess exceeds '/2 of 
the amount determined for Q in the definition “cumulative eligible capital” 
in subsection (5) in respect of the business shall be included in computing 
the taxpayer’s income from that business for that year. 


Subdivision b—= Income or Loss from a Business or Property 


The closing words of subpara. 14(1)(a)(v) repealed by 1998, c. 19, subsec. 74(1), appli- 

cable to. fiscal periods that end after February 22, 1994, otherwise than solely because 

of an election under subsec. 25(1). The closing words formerly read: 
and, for the purposes of section 110.6 and of paragraph 3(b) as it applies for the 
purposes of that section, the total of all amounts each of which is the portion of 
the amount so included that can reasonably be attributed to proceeds of a dispo- 
sition in the year of a qualified farm, property (within the meaning assigned by 
subsection 110.6(1)) in excess of the taxpayer’s cost:of the property shall be 
deemed to be a taxable capital gain of the taxpayer from the disposition in the 
year of qualified farm property. 

Subpara. 14(1)(a)(v) amended by 1995,-c. 3, subsec. 5(1), applicable to fiscal periods 

that end after February 22, 1994 otherwise than because of an election under subsec. 

25(1). Subpara. (v) formerly read: 


(v) the amount, if any, by which the excess exceeds the total of 
(A) the*amount determined under subparagraph (iv), and 
(B) ‘2 of the amount determined for Q in the definition ‘ ‘cumulative eligible 
' capital” i in subsection (5) in.respect of the business 


shall be deemed to be a taxable capital gain of the taxpayer from a disposition of 
capital property by the taxpayer in the year and, for the purposes of section 
110.6, that property shall be deemed to have been asec of by the taxpayer in 
the year; and 
Subpara. 14(1)(a)(v) and para. 14(1)(b) substituted by 1994,.c. 7, Sch. IL (1991, c. 49), 
subsec. 10(1), applicable 


(a) in the case of a corporation, to taxation years commencing after June 1988, and 
(b) in any other case, to fiscal periods commencing after 1987. 


That ‘subpara. and para. formerly read: 


(v) the amount, if any, by which the excess exceeds the amount determined 

under subparagraph (iv) shall,be deemed to be a taxable capital gain of the 

taxpayer from a disposition of capital property by the taxpayer in the year 

and, for the purposes of section 110.6, that property shall be deemed to have 

been disposed of by, the taxpayer in. the year; and 

(b) in any other case, the excess shall be included in computing the taxpayer’s 
income from that business for that year. 

Selected Cases [subsec. 14(1)]: Toronto Refiners & Smelters Ltd. v. R., [2003] 1 
C.T.C. 365 (FCA) (Purpose of payment was’ civic, not for gaining or producing in- 
come, therefore not ECE); Fortino-v. R.; [2000], 1 C:T.C. 349 (FCA); aff’ g [1997] 2 
C.T.C. 2184 (TCC) (Non-competition agreement proceeds not eligible capital 
amounts); Edmonton Plaza Hotel (1980) Ltd. y. R., [1987] 2 C.T.C. 153 (FCTD) 
(Amount paid to municipality for provision of parking spaces required for expansion 
was Capital); R. v. Goodwin Johnson (1960) Ltd., [1986] 1 C.T.C. 448 (FCA) (Amount 
paid to company for surrender of rights under contract not eligible capital amount); 
Tekarra Lodge Ltd. v. R., [1985] 1 C.T.C. 334 (FCTD) (Proceeds of disposition of 
expired government licence were amounts received in respect of government right); 
Brooke Bond Foods Ltd. v. R., [1984] C.T.C. 115 (FCTD) (Cost of plans for construc- 
tion eligible capital expenditure even though building not built); R. v. Timagami 
Financial Services Ltd., [4982] C.T.C, 314 (FCA) (Goodwill portion of proceeds paya- 
ble in subsequent year not included in current year. eligible capital amount); R. v. 
Lague, Leopold, Ltd., [1981] C.T.C. 348 (FCTD) (Sale of rights under contract less 
than two years after closing was sale of eligible capital property, not adventure in na- 
ture of trade). 
1.T. Application Rules: 21(1). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-291R3: Trans- 
fer of property to a corporation under subsection 85(1); IT-365R2: Damages, settle- 
ments and similar receipts; IT-386R: Eligible capital amounts. See also at end of s. 14. 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 


(1.01) Election re capital gain — A taxpayer may, in the tax- 
payer’s return of income for a taxation year, or with an election 
under subsection 83(2) filed on or before the taxpayer’s filing-due 
date for the taxation year, elect that the following rules apply to a 
disposition made at any. time in the year of an eligible capital pro- 
perty in respect of a business, if the taxpayer’s actual proceeds of 
the disposition exceed the taxpayer’s eligible capital expenditure in 
respect of the acquisition of ,the property, that eligible capital ex- 
penditure can be determined and, for taxpayers who are individuals, 
the taxpayer’s exempt gains balance in respect of the business for 
the taxation year is nil: 


(a) for the purpose of subsection (5) other than the description of 
A in the definition “cumulative eligible capital”, the proceeds of 
disposition of the property are deemed to be equal to the amount 
of that eligible capital expenditure; 


(b) the taxpayer is deemed to have disposed. at that time of a 
capital property that had, immediately before that time, an. ad- 
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justed cost base to the taxpayer equal to the amountof that eligi- 
ble capital expenditure, for proceeds of disposition equal to the 
actual proceeds;, and 


(c) if the eligible capital property is 


(i) a qualified farm property (within the meaning assigned by 
subsection 110.6(1)) of the taxpayer at that time, the capital 
property deemed by paragraph (b) to have been disposed of 
by the taxpayer is deemed to be a qualified farm property of 
the taxpayer at that time, and 


(ii) a qualified fishing property (within the meaning assigned 
by subsection 110.6(1)) of the taxpayer at that time, the capi- 
tal property deemed by paragraph (b) to have been disposed 
of by the taxpayer is deemed to be a qualified fishing pro- 
- erty of the taxpayer at that time. 


Related Provisions: 14(1. 02) — Parallel election for property pints before 1972; 
14(1.03) — Non-application of 14(1.01); 14(3) — Effect of 14(1.01). on. non-arm’s 
length acquisition of ECP; 96(3) — Election by members of partnership. 


History: The portion of subsec. 14(1.01) before para. (c) amended by 2007, c. 2, sub- 
sec. 3(1), applicable to dispositions of eligible capital property that occur in taxation 
years that end after February 27, 2000, except that, in its application to those disposi- 
tions of eligible capital property that occur before December 21, ae the portion is to 
be read as follows: 


(1.01) A taxpayer may, in the taxpayer’s return of income for a taxation year, 
elect that the following rules apply to a disposition made at any time in the taxa- 
tion year of an eligible capital property (other than goodwill) in respect of a 
business, if the taxpayer’s actual proceeds of the disposition exceed the tax- 
payer’s cost of the property, that cost can be determined and, for taxpayers who 
are individuals, the taxpayer's exempt gains balance in respect of the business 
for the taxation year is. nil: 


(a) for the purposes of subsection (5), the proceeds of disposition of the pro- 
“perty are deemed to be equal to that cost; 


(b) the taxpayer is deemed to have disposed at that time of a capital property 
that had, immediately before that time, an adjusted cost base to the taxpayer 
equal to that cost, for proceeds of disposition equal to the actual proceeds; 
and 


Para. 14(1.01)(c) amended by the said c. 2, subsec. 3(2), applicable to dispositions of 
property that occur after May 1, 2006. The subsec. formerly read: 


(1.01) Election re capital gain — Where, at any time in a taxation year, a tax- 
payer disposes of an eligible capital property (other than goodwill) in respect of 
a business, the cost of the property to the taxpayer can ‘be determined, the pro- 
‘ceeds of the disposition (in this subsection referred to as the “actual proceeds’’) 
exceed that cost, the taxpayer’s exempt gains balance in respect of the business 
for the year is nil and the taxpayer so elects under this subsection in the tax- 
payer’s return of income for the year, 


(a) for the purposes of subsection (5), the proceeds of disposition of the pro- 
perty are deemed to be equal to that cost; 


(b) the taxpayer is deemed to have disposed at that time of a capital property 
that had at that time an adjusted cost base to the taxpayer equal to that cost, 
for proceeds of disposition equal to the actual proceeds; and 


(c) where the eligible capital property is at that time a qualified farm pro- 
perty (within the meaning assigned by subsection 110.6(1)) of the taxpayer, 
the capital property deemed by paragraph (b) to have been disposed of by 
the taxpayer is deemed to have been at that time a qualified farm property of 
the taxpayer. 


Subsec. 14(1.01) added by 2001, c. 17, subsec. 7(1), applicable to taxation years that 
end after February 27, 2000. 


(1.02) Election re property acquired with pre-1972 outlays 
or expenditures — If at any time in a taxation year a taxpayer 
has disposed of an eligible capital. property in respect of which an 
outlay or expenditure to acquire the property was made before 1972 
(which outlay or expenditure would have been an eligible capital 
expenditure if it had been made or incurred as a result of a transac- 
tion that occurred after 1971), the taxpayer’s actual proceeds of the 
disposition exceed the total of those outlays or expenditures, that 
total can be determined, subsection 21(1) of the Income Tax Appli- 
cation Rules applies in respect of the disposition and, for taxpayers 
who are individuals, the taxpayer’s exempt gains balance in respect 
of the business for the taxation year is nil, the taxpayer may, in the 
taxpayer’s return of income for the taxation year, or with an elec- 
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tion under subsection 83(2) filed on or before the taxpayer’s filing- 
due date for the taxation year, elect that the following rules apply: 


(a) for the purpose of subsection (5) other than the description of 
A in the definition “cumulative eligible capital’, the proceeds of 
disposition of the property are deemed to be nil; 


(b) the taxpayer is deemed to have disposed at that time of a 
capital property that had, immediately before that time, an ad- 
justed cost base to the taxpayer equal to nil, for proceeds of dis- 
position equal to the amount determined, in respect of the dispo- 
sition, under subsection 21(1) of the Income Tax Application 
Rules; and 
(c) if the eligible capital property is 
(i) a qualified farm property (within the meaning assigned by 
subsection 110.6(1)) of the taxpayer at that time, the capital 
property deemed by paragraph (b) to have been disposed of 
by the taxpayer is deemed to be a qualified farm property of 
the taxpayer at that time, and 


(ii) a qualified fishing property (within the meaning assigned 
by subsection 110.6(1)) of the taxpayer at that time, the capi- 
tal property deemed by paragraph (b) to have been disposed 
of by the taxpayer is deemed to be a qualified fishing pro- 
perty of the taxpayer at that time. 
Related Provisions: 14(1.03) — Non-application of 14(1.02); 14(3) — Effect of 
14(1.02) on non-arm’s length acquisition of ECP; 96(3) — Election by members of 
partnership. 
History: Para. 14(1.02)(c) amended by 2007, c. 2, subsec. 3(4), applicable to disposi- 
tions of property that occur after May 1, 2006. It formerly read: 
(c) if the eligible capital property is at that time a qualified farm property (within 
the meaning assigned by subsection 110.6(1)) of the taxpayer, the capital pro- 
perty deemed by paragraph (b) to have been disposed of by the taxpayer is 
deemed to have been at that time a qualified farm property of the taxpayer. 
Subsec. 14(1.02) added by the said c. 2, subsec. 3(3), applicable to dispositions of eligi- 
ble capital property that occur after December 20, 2002. 


(1.03) Non-application of subsecs. (1.01) and (1.02) — Sub- 
sections (1.01) and (1.02) do not apply to a disposition by a tax- 
payer of a property 

(a) that is goodwill; or 

(b) that was acquired by the taxpayer 


(i) in circumstances where an election was made under sub- 
section 85(1) or (2) and the amount agreed on in that election 
in respect of the property was less than the fair market value 
of the property at the time it was so acquired, and 


(ii) from a person or partnership with whom the taxpayer did 
not deal at arm’s length and for whom the eligible capital 
expenditure in respect of the acquisition of the property can- 
not be determined. 
History: Subsec. 14(1.03) added by 2007, c. 2, subsec. 3(3), applicable to dispositions 
of eligible capital property that occur after December 20, 2002, except that the subsec., 
in its application to dispositions that occur on or before February 27, 2004, is to be read 
without reference to its paragraph (b). 


(1.1) Deemed taxable capital gain [qualified farm pro- 
perty] — For the purposes of section 110.6 and paragraph 3(b) as 
it applies for the purposes of that section, an amount included under 
paragraph (1)(b) in computing a taxpayer’s income for a particular 
taxation year from a business is deemed to be a taxable capital gain 
of the taxpayer for the year from the disposition in the year of quali- 
fied farm property to the extent of the lesser of 


(a) the amount included under paragraph (1)(b) in computing the 
taxpayer’s income for the particular year from the business, and 


(b) the amount determined by the formula 
A-B 

where 

A is the amount by which the total of 


(i) */4 of the total of all amounts each of which is the tax- 
payer’s proceeds from a disposition in a preceding taxa- 
tion year that began after 1987 and ended before February 
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28, 2000 of eligible capital property in respect of the busi- 

“ness that, at the time of the disposition, was a qualified 
farm property (within the meaning assigned by subsection 
110.6(1)) of the taxpayer, 


(ii) % of the total of all amounts each of which is the tax- 
payer’s proceeds from a disposition in the particular year 
or a preceding taxation year that ended after February 27, 
2000 and before October 18, 2000 of eligible capital pro- 
perty in respect of the business that, at the time of the 
disposition, was a qualified farm property (within the 
“meaning assigned by subsection 110.6(1)) of the tax- 
payer, and 


(iii) 2 of the total of all amounts each of which is the 
taxpayer’s proceeds from a disposition in the particular 
year or a preceding taxation year that ended after October 
17, 2000 of eligible capital property in respect of the busi- 
ness that, at the time of the disposition, was a qualified 
farm property (within the meaning assigned by subsection 
110.6(1)) of the taxpayer 


exceeds the total of 
(iv) 7/4 of the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in 
respect of the business that was made or incurred in 
respect of a qualified farm property disposed of by the 
taxpayer in a preceding taxation year that began after 
1987 and ended before February 28, 2000, or 


(B) an outlay or expense of the taxpayer that was not 
deductible in computing the taxpayer’s income and 
that was made or incurred for the purpose of making a 
disposition referred to in clause (A), 


(v) % of the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in 
respect of the business that was made or incurred in 
respect of a qualified farm property disposed of by the 
taxpayer in the particular year or a preceding taxation 
year that ended after February 27, 2000 and. before 
October 18, 2000, or 


(B) an outlay or expense of the taxpayer that was not 
deductible in computing the taxpayer’s income and 
that was made or incurred for the purpose of making a 
disposition referred to in clause (A), and 


(vi) '/2 of the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in 
respect of the business that was made or incurred in 
respect of a qualified farm property disposed of by the 
taxpayer in the particular year or a preceding taxation 
year that ended after October 17, 2000, or 


(B) an outlay or expense of the taxpayer that was not 
deductible in computing the taxpayer’s income and 
that was made or incurred for the purpose of making a 
disposition referred to in clause (A), and 


Bis the total of all amounts each of which is 


(i) that portion of an amount deemed by subparagraph 
(1)(a)(v) (as it applied in respect of the business to fiscal 
periods that began after 1987 and ended before February 
23, 1994) to be a taxable capital gain of the taxpayer that 
can reasonably be attributed to a disposition of a qualified 
farm property of the taxpayer, or 


(ii) an amount deemed by this section to be a taxable cap- 
ital gain of the taxpayer for a taxation year preceding the 
particular year from the disposition of qualified farm pro- 
perty of the taxpayer. 

Related Provisions: 14(1.2)—Parallel rule for qualified fishing property; 


110.6(2) — Capital gains exemption for qualified farm property; 257 — Formula can- 
not calculate to less than zero. 


Subdivision b —Income or Loss from a Business or Property 


History: The portion of subsec. 14(1.1) before the description of B in para. (b) 
amended by 2001, c. 17, subsec. 7(2), applicable to taxation years that end after Febru- 
ary 27, 2000. That portion formerly read: 


(1.1) For the purposes of section 110.6 and of paragraph 3(b) as it applies for the 
purposes of that section, an amount included under subparagraph (1)(a)(v) in 
computing a taxpayer’s income for a particular taxation year: from a business is 
deemed to be a taxable capital gain of the taxpayer for the year from the disposi- 
tion in the year of qualified farm property to the extent of the lesser of 


(a) the amount included under subparagraph (1)(a)(v) in computing the tax- 
payer’s income for the particular year from the business, and 


(b) the amount determined by the formula 
A-B 

where 

A 


t 
is 4/4 of the amount determined in respect of the taxpayer for the particu- 
lar year. equal to the amount, if any, by which 


(i) the total of all amounts each of which is the taxpayer’s proceeds 
from a disposition in the particular year or a preceding taxation year 
that began after 1987 of an eligible capital property in respect of the 
business that, at the time of disposition, was a qualified farm pro- 
perty (as defined in subsection 110.6(1)) of the taxpayer 


exceeds 
(ii) the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in respect of 
the business that was. made. or incurred in respect of a qualified 
farm property disposed of by the taxpayer in the particular year 
or a preceding taxation year that began after 1987, or 

(B) an outlay or expense of the taxpayer that was not deductible 
in computing the taxpayer’s income and was made or incurred 
for the purpose of making a disposition referred to in subpara- 
graph (1), and 


Subsec. 14(1.1) added by 1998; c. 19, subsec. 74(2), applicable to fiscal periods that 
end after February 22, 1994, otherwise than solely because of an election under subsec. 
25(1). 


(1.2) Deemed capital gain [qualified fishing property] — 
For the purposes of section 110.6 and paragraph 3(b) as it applies 
for the purposes of that section, an amount included under para- 
graph (1)(b) in computing a taxpayer’s income for a particular taxa- 
tion year from a fishing business is deemed to be a taxable capital 
gain of the taxpayer for the year from the disposition in the year of 
qualified fishing property to the extent of the lesser of 


(a) the amount included under paragraph 1(b) in computing the 
taxpayer’s income for the particular year from the fishing busi- 
ness, and 


(b) the amount determined by the formula 


A-B 
where 
A is the amount by which 


(i) '/2 of the total of all amounts each of which is the tax- 
payer’s proceeds from a disposition on or after May 2, 
2006 and in the particular taxation year or a preceding 
taxation year of eligible capital property (referred to in 
this subsection as a “disposed property’) that was at the 
time of the disposition a qualified fishing property (within 
the meaning assigned by subsection 110.6(1)) of the tax- 
payer exceeds the total of 


(ii) 2 of the total of all amounts each of which is 


(A) an eligible capital expenditure of the taxpayer in 
respect of the fishing business that was made or in- 
curred in respect of a disposed property, or 


(B) an outlay or expense of the taxpayer that was not 
deductible in computing the taxpayer’s income and 
that was made or incurred for the purpose of making a 
disposition of a disposed property, and 


B is the total of all amounts each of which is an amount 
deemed by this section to be a taxable capital gain of the tax- 
payer for a taxation year preceding the particular year from 
the disposition of qualified fishing property of the taxpayer. 
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Related Provisions: 14(1.1)— Parallel rule for qualified farm property; 
110.6(2.2) — Capital gains exemption for qualified fishing property; 257 — Formula 
cannot calculate to less than zero. 


History: Subsec. 14(1.2) added by 2007, c. 2, subsec. 3(5), applicable to dispositions 
of property that occur after May 1, 2006. 


(2) Amount deemed payable — Where any amount is, by any 
provision of this Act, deemed to be a taxpayer’s proceeds of dispo- 
sition of any property disposed of by the taxpayer at any time, for 
the purposes of this section, that amount shall be deemed to have 
become payable to the taxpayer at that time. 


Interpretation Bulletins: See list at end of s. 14. 


(3) Acquisition of eligible capital property [not at arm’s 
length] — Notwithstanding any other provision of this Act, where 
at any particular time a person or partnership (in this subsection re- 
ferred to as the “taxpayer’’) has, directly or indirectly, in any man- 
ner whatever, acquired an eligible capital property in respect of a 
business from a person or partnership with which the taxpayer did 
not deal at arm’s length (in this subsection referred to as the “trans- 
feror”) and the property was an eligible capital property of the 
transferor (other than property acquired by the taxpayer as a conse- 
quence of the death of the transferor); the eligible capital expendi- 
ture of the taxpayer in respect of the business is, in respect of that 
acquisition, deemed to be equal to * of the amount, if any, by 
which 


(a) the amount determined for E in the definition “cumulative 
eligible capital” in subsection (5) in respect of the disposition of 
se POD ay by the transferor 


Proposed Amendment - _— -14(3)(a) 


eo ~ amount determined. for E in the definition ‘ ne : 
eligible capital” in subsection (5) in respect of the disposition — 
f the property by the transferor or, if the property is the sub- _ 
ject of an election under subsection. (1.01) or di. 02) by the 
_ dransferor, 7% of the acne cppoeretls reed to in that 
subsection, 3 


Application: The July 16, 2010 dealt fegistation Pan 1— oe oe 3(1), 
will amend para. 14G)(a) to read as above, applicable to taxation years that end after 
February 27, 2000, except that the reference to “(1. ae is ee to taxation 
years that end after December 20, , 2002. g 


Technical Notes (July 2010): ‘Subsection 143) ae fides. ey non- 
arm’s length transfers of eligible capital. property. The provision prevents the deduc- 
tion, under paragraph 20(1)(b), of the portion of the purchaser’s cost that is reflected 
in a capital gains exemption claimed by the vendor under section 110.6. Absent any 
claim by the vendor of a capital gains exemption under subsection 110.6, the eligible 
capital expenditure to the purchaser generally equals the proceeds of disposition of 
the vendor. That is, the eligible capital expenditure of the purchaser equals 4/3 of the — 
amount determined in respect of the vendor under the description of E i in the formula — 
in the definition “cumulative eligible capital” in subsection 14(5). 


Paragraph 14GB)(a)1 is amended, for taxation years that end after February 27, 2000, to — 
ensure that, if the eligible capital property is the subject of an election by the vendor 
under subsection 14(1.01) or (1.02), the eligible capital expenditure of the purchaser 
will, subject to the adjustments in subsection 14(3) for deductions under section 
110. 6, equal the actual proceeds of disposition to. the vendor. 


Letter from 2 of pees ating be 2002: 
Dear [xxx]: 


Iam writing in response to your facsimile transmission dated May 21, 2002 and 
further to your conversation with Ed Short of the Tax Legislation Division. In your 
facsimile you noted that the application of. subsection 14(3) of the Income Tax Act 
(the Act”) may have unintended results in circumstances where a non-arm’s length 
transfer of eligible capital property is the subject of an election by the vendor under 
subsection 14(1 OL) of the AG. 


Subsection 14d. 01) permits a vender - select! io report a 1 capital gain on the disposi- 
tion of an eligible capital property, the cost of which the vendor can identify. Where 

th vendor so elects, the vendor is deemed to have disposed of a capital property with — 
an adjusted. cost base equal to that cost, for proceeds of disposition equal to the actual 
proceeds received for the eligible capital property. If the purchaser is not dealing at 
arm’s length with the vendor, subsection 14(3) of the Act provides, in effect, that the 
purchaser's cost will be. equal to the vendor’s original cost rather than the actual 
proceeds of disposition. This could result in double taxation if the purchaser were to 
sell the property for an amount in excess of the purchaser's deemed cost. 


~~ 


We appreciate the nature of the unintended consequences of the interaction of sub- 
sections 14(1.01) and (3). Consequently, we are prepared to recommend to the Min- 
ister of Finance an amendment to paragraph 14(3)(a) of the Act to ensure that, if an 


S. 14(3)(a) 


cer will, cea to a existing eee subse 
ira section 110. 6, be ak to Hoe actual procee $0 


Bodh Emewein, Director, Tax Vosaicion Divis 


exceeds the total of 


(b) the total of all amounts that can reasonably be considered to 
have been claimed as deductions under section 110.6 for taxa- 
tion years that ended before February 28, 2000 by any person 
with whom the taxpayer was not dealing at arm’s length in re- 
spect of the disposition of the property by the transferor, or any 
other disposition of the property before the particular time, 


(b.1) */s of the total of all amounts that can reasonably be consid- 
ered to have been claimed as deductions under section 110.6 for 
taxation years that ended after February 27, 2000 and before Oc- 
tober 18, 2000 by any person with whom the taxpayer was not 
dealing at arm’s length in respect of the disposition of the pro- 
perty by the transferor, or any other disposition of the property 
before the particular time, and 


(b.2) */ of the total of all amounts that can reasonably be consid- 
ered to have been claimed as deductions under section 110.6 for 
taxation years that end after October 17, 2000 by any person 
with whom the taxpayer was not dealing at arm’s length in re- 
spect of the disposition of the property by the transferor, or any 
other disposition of the property before that particular time, 


except that, where the taxpayer disposes of the property after the 
particular time, the amount of the eligible capital expenditure 
deemed by this subsection to be made by the taxpayer in respect of 
the property shall be determined at any time after the disposition as 
if the total of the amounts determined under paragraphs (b), (b.1) 
and (b.2) in respect of the disposition were the lesser of 


(c) the amount otherwise so determined, and 
(d) the amount, if any, by which 


(i) the amount determined under paragraph (a) in respect of 
the disposition of the property by the transferor 


exceeds 


(ii) the amount determined for E in the definition “cumula- 
tive eligible capital” in subsection (5) in respect of the dispo- 
sition of the property by the taxpayer. 


Related Provisions: 110.6(19)(b)(ii) — Where election made to trigger capital gains 
exemption; 248(8) — Meaning of “‘consequence” of death. 


History: The portion of subsec. 14(3) before para. (c) amended by 2001, c. 17, subsec. 
7(3), applicable to taxation years that end after February 27, 2000. That portion for- 
merly read: 


(3) Notwithstanding any other provision of this Act, where at any time a person 
or partnership (in this subsection referred to as the “taxpayer’) has, directly or 
indirectly, in any manner whatever, acquired an eligible capital property in re- 
spect of a business from a person or partnership with whom the taxpayer did not 
deal at arm’s length (in this subsection referred to as the “transferor”) and the 
property was an eligible capital property of the transferor (other than property 
acquired by the taxpayer as a consequence of the death of the transferor), the 
eligible capital expenditure of the taxpayer in respect of the business shall, in 
respect of that acquisition, be deemed to be equal to “/s of the amount, if any, by 
which 


(a) the amount determined for E in the definition “cumulative eligible capi- 
tal” in subsection (5) in respect of the disposition of the property by the 
transferor 


exceeds 


(b) the total of all amounts that can reasonably be considered to have been 
claimed as deductions under section 110.6 by any person with whom the 
taxpayer was not dealing at arm’s length in respect of the disposition of the 
property by the transferor, or any other disposition of the property before 
that time, 


except that, where the taxpayer disposes of the property after that time, the 
amount of the eligible capital expenditure deemed by this subsection to be made 
by the taxpayer in respect of the property shall be determined at any time after 


Income Tax Act, Part I, Division B 


the disposition as if the arnount determined under paragraph (b) in pity 
thereof were the lesser of 


Subsec. 14(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec.’ 10(2), applicable 
with respect to acquisitions of property occurring after 1987, except that, in its applica- 
tion to acquisitions by a taxpayer after 1987 and before the taxpayer’s adjustment time 
in respect of the business in which the property is used, the reference to “4/s of shall be 
read as a reference to “2 times”. Subsec. 14(3) formerly read: 
(3) Acquisition of eligible capital property — Notwithstanding any other pro- 
vision of this Act, where at a particular time a person or partnership (in this 
subsection referred to as the “taxpayer”) has, directly or indirectly, in any man- 
ner whatever, acquired an eligible capital property in respect of a business from a 
person or partnership that disposed of the property to the taxpayer and with 
whom the taxpayer did not deal at arm’s length, and the property that was dis- 
posed of was an eligible capital property of the person or partnership, the eligible 
capital expenditure in respect of the business made by the taxpayer relating to 
the acquisition shall be deemed to be “/s of the amount, if any, by which 
(a) the amount determined for E in the definition “cumulative eligible capi- 
tal” in subsection (5) by the person or partnership in respect of the 
disposition 
exceeds 
(b) the amount, if any, determined under subparagraph (1)(a)(v) by the per- 
.son or partnership in respect of the disposition to the extent that the amount 
may reasonably be considered to have been claimed by any person as a de- 
duction under section 110.6. 


Interpretation Bulletins: See list at end of s. 14. 


(4) References to “taxation year” or “year” — Where a tax- 
payer is an individual and the taxpayer’s income for a taxation year 
includes income from a business the fiscal period of which does not 
coincide with the calendar year, for greater certainty a reference in 
this section to a “taxation year” or “year” shall be read as a refer- 
ence to a “fiscal period” or “period”. 


Related Provisions: 
individual. 


11(2)— References to “taxation year’ or “year” ofan 


(5) Definitions — In this section, 


“adjustment time” of a taxpayer in respect of a business is 


(a) in the case of a corporation formed as a result of an amalga- 
mation occurring after June 30, 1988, the time immediately 
before the amalgamation, 


(b) in the case of any other corporation, the time immediately 
after the commencement of its first taxation year commencing 
after June 30, 1988, and 


(c) for any other taxpayer, the time immediately after the com- 
mencement of the taxpayer’s first fiscal period commencing af- 
ter 1987 in respect of the business. 


Proposed Amendment — 14(5)"adjustment time” 


“adjustment time’’, of a taxpayer in respect of a business, means 


(a) for a corporation, the time immediately after the com- 
mencement of its first taxation’ wes pani taita: after June 
1988, and — 


(b) for any other taxpayer, thé time immediately ae the co 

' mencement of the taxpayer’s first fiscal period a 

after 1987 in respect of the business; a 
Application: The October 31, 2011 draft legislation, s. 5, will amend the definition — 
“adjustment time” i in subsec, 146) to coh as aoe Seale to she ‘come into force _ 
on November 1, 2011. ; : 
Technical Notes: Section 14 provides rules concerning the treatment. of fe 
tures and receipts in respect of eligible capital property. ed ys ‘14(5) contains - 
definitions that apply for the purposes of sectic 
Subsection 14(5) defi es “adjustmer time” ¥ hich applies. for the purpose of ‘deter: 
mining the time at w! ch the three-q arters nagar 1 rate in respe of expendi 
and receipts: iti to ative cll cit apes boys: toa taxpayer in — 


@ paragraph the 
spect of. aenepdiation formed as a result of ait pAreie eyes ote ho Tune ¢ 30, 


Subdivision b Income or Loss froma Business or Property 


the predecessor corporations. 


Related Provisions: 248(1)“adjustment time” — Definition applies to entire Act. 


“cumulative eligible capital” of a taxpayer at any time in respect 
of a business of the taxpayer means the amount determined by the 
formula 


(A+B+C+D+D.1)-(E+F). 


where 


A. is */4 of the-total of all eligible capital expenditures in respect of 
the business made or incurred by the taxpayer: before that time 
and ade the taper S haere, time, 


February 27, 


- () the property was | 
_ December 21, 
the transferor, 

-feror and the oe acdap aaa. and 


a new adjustment time with h respect to - 


apital” in sub- 
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inition agumulatve: valleible ater ee a : 
1 of pe S cumulative ane oa . 


110.6, subsection. 
Lies aes : 


farm produc: mn quota mdverab’s years ago ae ‘$300,000 wid 
tive eligible capital amounts, such that his cumulative eligible — 
d of hi ees year was ($225, 000. This ue he sold 


| ould have made ean a poe 140 L. ol i to report a taxable capi 
tal gain under paragraph 38(a). I 


$525,000 - 
ae Mascot 
the capital gains exemption claimed byMr 
i 250,000 
159200,000 
of x 1/2. yy 
ae 100,000 
mot nt included tk Variable a $225; 000 


The calénlation of Sumutiadve clvible capital’ is uses so that the pool cannot be 
negative immediately after the end of the year. In this regard, variable F in the calcu- 
lation generally reduces the pool by the total amount of ECP deductions claimed in 
prior years (generally, variable P), net of amounts included in income in prior years — 
(variable R) under subsection 14¢ 1) of the Act as wipsiees of ECP deductions or as 
deemed capital gains. 


Variable Rin the definiti “cumulative eligible capital” is amended to ensure that 
amounts included i in the i income of a corporation under former paragraph 14(1)(b) (as 
it applied to taxation years that ended before ee 28, ee continue: to be in- 
cluded in the calculation of variable F.- 


S. 14(5) cum 


Letter from poe o home: Dec. > —— 


sade you request that certain aero meni ceed into oe December 21, 
2002 be grandfathered, for the purposes of the application of the p proposed. variable ~ 
“A.V” in the definition of ea aloes oT in| subsection = of eae y 
Income Tax ‘Act. < y 


In 2002, a Canadian corporation (“Quebec”) sianted to see the. es of an 

arm’s length Canadian corporation (“Opco”), all the shares of which were owned oe 

your client (“Vendor”). For administrative and legal reasons, the assets ‘of Opco 

could not be sold. In mid-December of that year, Vendor and Quebec entered into a 

written agreement pursuant to which Quebec agreed to purchase all the shares of 

Opco and Opco agreed to transfer on a taxable basis all its assets, including a cus- 
tomer list, to a wholly-owned subsidiary. On December 27, 2002, Opco transferred — 

its assets to the wholly-owned subsidiary. On December A, 2002, — acquired 

the first portion of shares of Opco. 


We also understand that the agreements o. not include any cbiseaca to alter, to 
reduce, or to waive any term or condition of the agreements should there be any 
change to, or any adverse assessment under, the Income Tax Act. Based on our un- 
derstanding of the facts as described above, we are “prepared to recommend to the 
Minister of Finance that written agreements such as these, os into on or before 
December 21, 2002, be grandfathered. 


If the above recommendation is accepted, we anticipate that the amendment waull 
be included in a future technical bill. While I cannot offer any assurance that our 
recommendation will be accepted, I hope our statement of intent in this letter will be 
helpful in responding to your concern. ou 


Thank you for bringing this matter to my attention. 
Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch | 


B is the total of 


(a) */2 of all amounts included under paragraph (1)(b) in com- 
puting the taxpayer’s income from the business for taxation 
years that ended before that time and after October 17, 2000, 


(b) */s of all amounts included under paragraph (1)(b) in com- 
puting the taxpayer’s income from the business for taxation 
years that ended 


(i) before that time, and 
(ii) after February 27, 2000 and before October 18, 2000, 


(c) all amounts included under paragraph (1)(b) in computing 
the taxpayer’s income from the business for taxation years 
that ended 


(i) before the earlier of that time and February 28, 2000, 
and 


(ii) after the taxpayer’s adjustment time, 


(d) all amounts each of which is the amount that would have 
been included under subparagraph (1)(a)(v) (as that subpara- 
graph applied for taxation years that ended before February 
28, 2000) in computing the taxpayer’s income from the busi- 
ness, if the amount determined for D in that subparagraph for 
the year were nil, for taxation years that ended 


(i) before the earlier of that time and February 28, 2000, 
and 


(11) after February 22, 1994, and 


(e) all taxable capital gains included, because of the applica- 
tion of subparagraph (1)(a)(v) (as that subparagraph applied 
for taxation years that ended before February 28, 2000) to the 
taxpayer in respect of the business, in computing the tax- 
payer’s income for taxation years that began before February 
23, 1994, 


C is *4 of the amount, if any, of the taxpayer’s cumulative eligible 
capital in respect of the business at the taxpayer’s adjustment 
time, 

D is the amount, if any, by which 

(a) the total of all amounts deducted under paragraph 
20(1)(b) in computing the taxpayer’s income from the busi- 


82 


Income Tax Act, Part I, Division B 


ness for taxation years ending before the taxpayer’s adjust- 
ment time 


exceeds 


(b) the total of all amounts included under subsection (1) in 
computing the taxpayer’s income from the business for taxa- 
tion years ending before the taxpayer’s adjustment time, 


D.1 is, where the amount determined by B exceeds zero, '/2 of the 


amount determined for Q in respect of the business, 


E is the total of all amounts each of which is */s of the amount, if 


any, by which 


(a) an amount that the taxpayer has or may become entitled 
to receive, after the taxpayer’s adjustment time and before 
that time, on account of capital in respect of the business car- 
ried on or formerly carried on by the taxpayer, other than an 
amount that 


(i) is included in computing the taxpayer’s income, or de- 
ducted in computing, for the purposes of this Act, any 
balance of undeducted outlays, expenses or other amounts 
for the year or a preceding taxation year, 


(ii) reduces the cost or capital cost of a property or the 
amount of an outlay or expense, or 


(iii) is included in computing any gain or loss of the tax- 
payer from a disposition of a capital property 


exceeds 


(b) all outlays and expenses that were not otherwise deducti- 
ble in computing the taxpayer’s income and were made or 
incurred by the taxpayer for the purpose of obtaining the 
amount described by paragraph (a), and 


is the amount determined by the formula 


(P+P.1+Q)-R 
where 


P_ is the total of all amounts deducted under paragraph 20(1)(b) 
in computing the taxpayer’s income from the business for 
taxation years ending before that time and after the tax- 
payer’s adjustment time, 


P.1 is the total of all amounts each of which is an amount by 
which the cumulative eligible capital of the taxpayer in re- 
spect of the business is required to be reduced at or before 
that time because of subsection 80(7), 


Q is the amount, if any, by which 


(a) the total of all amounts deducted under paragraph 
20(1)(b) in computing the taxpayer’s income from the 
business for taxation years ending before the taxpayer’s 
adjustment time 


exceeds 


(b) the total of all amounts included under subsection (1) 
in computing the taxpayer’s income for taxation years 
ending before the taxpayer’s adjustment time, and 


R is the total of all amounts included, in computing the tax- 
payer’s income from the business for taxation years that en- 
ded before that time and after the taxpayer’s adjustment time, 
under subparagraph (1)(a)(iv) in respect of taxation years that 
ended before February 28, 2000 and under paragraph (1)(a) 
in weticn of taxation years that end after February 27, <— 


Proposed Amendment — Bh oa 
eligible capital’R © 


R is the total of all amounts each of which j is an amount 
cluded, in computing the taxpayer’s income from the busi- 
ness for a taxation year that ended befor that time 
: ter the e taxpayer’ s adjustment time 


(a) in the case of a taxation year that ends aft t 
27, 2000, under paragraph (1)(a), or 


Subdivision b—Income or Loss from a Business or Property 


Related Provisions: 14(1) — Inclusion in income from business; 14(1.01), (1.02) — 
Election to recognize capital gain in place of reducing CEC pool; 14(3) — Non-arm’s 
length acquisition of eligible capital property; 14(5.1), 56.4(7)(d) — Application of 
formula element E to restrictive covenant; 14(12) — Acquisition of eligible capital pro- 
perty by affiliated person on cessation of business; 20(1)(b) — Annual deduction of 7% 
of cumulative eligible capital; 20(4.2) — Bad debts; 20(4.3) — Deemed allowable cap- 
ital loss on bad on disposition of eligible capital property; 24(1) — Ceasing to carry on 


business; 24(2)(d) — Business carried on by spouse or controlled corporation; 
70(5.1) — Eligible capital property of deceased; 87(2)(f) — Amalgamations — cumu- 
lative eligible capital; 98(3)(b) — Rules where partnership ceases to exist; 98(5)(h) — 
Where partnership business carried on as sole proprietorship; 248(1)cumulative eligi- 
ble capital” — Definition applies to entire Act; 248(39)(c) — Anti-avoidance — sell- 
ing property and donating proceeds; 257 — Formula amounts cannot calculate to less 
than zero; 261(7)(d) — Functional currency reporting. ; 


History: The description of E in the definition “cumulative eligible capital” in subsec. 
14(S) amended by 2007, c. 2, subsec. 3(6), applicable to amounts that become receiva- 
ble after May 1, 2006, except that it does not apply to an amount that became receiva- 
ble by a taxpayer before August 31, 2006 if the taxpayer so elects by filing with the 
Minister of National Revenue an election in writing on or before the taxpayer’s filing- 
due date for the taxpayer’s taxation year that includes August 31, 2006. It formerly 
read: 


E © is the total of all amounts each of which is */; of the amount, if any, by which 


(a) an amount which, as a result of a disposition occurring after the tax- 
payer’s adjustment time and before that time, the taxpayer has or may 
become entitled to receive, in respect of the business carried on or for- 
merly carried on by the taxpayer where the consideration given by the 
taxpayer therefor was such that, if any payment had been made by the 
taxpayer after 1971 for that consideration, the payment would have been 
an eligible capital expenditure of the taxpayer in respect of the business 


exceeds 


(b) all outlays and expenses to the extent that they were not otherwise 
deductible in computing the taxpayer’s income and were made or in- 
curred by the taxpayer for the purpose of giving that consideration, and 


The descriptions of B and R in the definition “cumulative eligible capital” in subsec. 
14(5) amended by 2001, c. 17, subsecs. 7(4) and (5), applicable to taxation years that 
end after February 27, 2000. Those descriptions formerly read: 


B. ~ is the total of - 


(a) all amounts each of which is the amount that would have been in- 
cluded under subparagraph (1)(a)(v):in computing the taxpayer’s in- 
come from the business fora taxation year that ended-before that time 
and after February 22,1994 if the amount determined for D in that sub- 
paragraph for the year were nil, 


(b) all amounts included under paragraph (1)(b) in computing the’ tax- 
payer’s income from the business for taxation years that ended before 
that time and after the taxpayer’s adjustment time, and 


(c) all taxable capital gains included, because of the application of sub- 
paragraph (1)(a)(v) to the taxpayer in respect of the business, in comput- 
ing the taxpayer’s income for taxation years that began before February 
23, 1994. 


R__ is the total of all amounts included under subparagraph (1)(a)(iv) in comput- 
ing the taxpayer’s income from the business for taxation years ending before 


that time and after the taxpayer’s adjustment time; 


P.1 added to the second formula in the definition “cumulative eligible capital” in sub- 
sec. 14(5) and its description added by 1995, c. 21, subsecs. 3(1) and (2), applicable to 
taxation years that end after February 21, 1994. 


The description of B in the definition “cumulative eligible capital” in subsec. 14(5) 
amended by 1995, c. 3, subsec. 5(2), applicable to fiscal periods that end after February 
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22, 1994 otherwise than. because of an election under subsec. 25(1).'The description of 
B formerly read: 


B _ is the total of all amounts deemed by subparagraph (1)(a)(v), to have been a 


taxable capital gain of the taxpayer from a disposition of capital property 
and all amounts included by reason of paragraph (1)(b) in computing the 
taxpayer’s income from the business, for. taxation years: ending before that 
time and after the taxpayer’s adjustment time, 


The first formula in “cumulative eligible capital” in subsec. 14(5) was amended to in- 
clude D.1, and the description of D.1 was added, by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs, 10(3), (3:1), applicable 
(a) in the case of a corporation, to taxation years commencing after June 1988, and 
(b) in any other case, to fiscal periods commencing after 1987. 
Selected Cases [subsec. 14(5)“cumulative eligible capital”]: Teleglobe 


Canada Inc. v. R., [2003] 1 C.T.C. 255 (FCA) Go outlay for goodwill even though 
value of assets exceeded transaction values). 


Interpretation Bulletins: IT-99RS5: Legal and accounting fees; IT-143R3: Meaning 
of eligible capital expenditure; IT-291R3:. Transfer of property to a corporation under 
subsection 85(1); IT-365R2: Damages, settlements and similar receipts; IT-386R: Eli- 
gible capital, amounts; IT-471R: Merger of partnerships. See also at end of's. 14. 


Forms: T2 SCH 10: Cumulative eligible capital deduction. 


“eligible capital expenditure” of a taxpayer in respect of a busi- 
ness means the portion of any outlay or expense made or incurred 
by the taxpayer, as a result of a transaction occurring after 1971, on 
account of capital for the purpose of gaining or producing income 
from the business, other than any such outlay or expense 


(a) in respect of which any amount is or would be, but for any 
provision of this Act limiting the quantum of any deduction; de- 
ductible (otherwise than under paragraph 20(1)(b)) in computing 
the taxpayer’s income from the business, or in respect of which 
any amount is, by virtue of any provision of this Act other than 
paragraph 18(1)(b), not deductible in computing that income, 


(b) made. or incurred for the purpose of gaining or producing 
income that is exempt income, or 


(c) that is the cost of, or any part of the cost of, 
(i) tangible property of the taxpayer, 
(ii) intangible property that is depreciable property of the 
taxpayer, 
(iii) property in respect of which, any deduction (otherwise 
than under paragraph 20(1)(b)) is permitted in computing the 
taxpayer’s income from the business or would be so permit- 
ted if the taxpayer’s income from the business were suffi- 
cient for the purpose, or 
(iv) an interest in, or right to acquire, any property described 
in aks ne iiesinc @ to GH), 


but, for greater certainty and without restricting the generality of the 
foregoing, does not include any portion of 


(d) any amount paid or payable to any creditor of the taxpayer 
as, on account or in lieu of payment of any debt or as or on 


S. 14(5) eli 


account of the redemption, cancellation or purchase of any bond 
or debenture, 


(e) where the taxpayer is a corporation, any amount paid or pay- 
able to a person as a shareholder of the corporation, or 


(f) any amount that is the cost of, or any part of the cost of, 
(i) an interest in a trust, 
(ii) an interest in a partnership, 


(iii) a share, bond, debenture, mortgage, Fiy pothiec ay) claim, 
note, bill or other similar property, or 


(iv) an interest in, or right to acquire, any Property described 
in es _ iene peat Y (i) to Agee Ay 


ak Notes (July 201 0): See oS 124). 


Related Provisions: 14(3)— Non-arm’s length acquisition of eligible meet pro- 
perty; 56.4(4)(b) — Restrictive covenant or non-competition agreement — treatment of 
purchaser; 87(2)(f) — Amalgamations — cumulative eligible capital; 98(3)(b) — 
Rules applicable where partnership ceases to exist; 107(2)(f) — Capital interest distri- 
bution by personal or prescribed trust; 139.1(4)(b) — Amount payable by insurer on 
demutualization deemed not to be eligible capital expenditure; 248(1)“eligible capital 
expenditure’ — Definition applies to entire Act. 


History: Subpara. (f)(iii) of the definition “eligible capital expenditure’ in subsec. 
14(5) amended to add “hypothecary claim” by 2001, c. 17, subsec. 197(1), in force 
June 14, 2001. 


Selected Cases [subsec. 14(5)“eligible capital expenditure”]: Teleglobe 
Canada Inc. v. R., [2003] 1 C.T.C. 255 (FCA) (No outlay for goodwill even though 
value of assets exceeded transaction values); F.A.S. Seafood Producers Ltd. v. R., 
[1998] 4 C.T.C. 2794 (TCC) (Fishing licences were eligible capital expenditures, not 
deductible expenses); 228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price 
rectification was eligible capital expenditure, not current expense or cost of 
borrowing); R. v. Royal Trust Corp. of Canada, [1983] C.T.C. 159 (FCA) (Stockbro- 
ker’s commission during public issue eligible capital expenditure). 


Interpretation Bulletins: IT-99RS5: Legal and accounting fees; IT-104R3; Deduct- 
ibility of fines or penalties; IT-143R3: Meaning of eligible capital expenditure; IT-187: 
Customer lists and ledger accounts; IT-291R3: Transfer of property to a corporation 
under subsection 85(1); IT-341R4: Expenses of issuing shares, units in a trust, interests 
in a partnership or syndicate and expenses of borrowing money; IT-364: Commence- 
ment of business operations; IT-386R: Eligible capital amounts; IT-467R2: Damages, 
settlements and similar payments; IT-482R: Pipelines. See also list at end of s. 14. 


“exempt gains balance” of an individual in respect of a business of 
the individual for a taxation year means the amount determined by 
the formula 


A-B 
where 
A is the lesser of 
(a) the amount by which 


(1) the amount that would have been the individual’s taxa- 
ble capital gain determined under paragraph 110. etext) 
in respect of the business if 


(A) the amount designated in an election under sub- 
section 110.6(19) in respect of the business were equal 
to the fair market value at the end of February 22, 
1994 of all the eligible capital property owned by the 
elector at that time in respect of the business, and 


(B) this Act were read without reference to subsection 


110.6(20) 
exceeds 
(ii) the amount determined by the formula 
0.75(C — 1.1D) 
where 


C is the amount designated in the election that was made 
under subsection 110.6(19) in respect of the business, 
and 
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D is the fair market value at the end of February 22, 
1994 of the property referred to in clause (i)(A), and 


(b) the individual’s taxable capital gain determined under 
paragraph 110.6(19)(b) in respect of the business, and 


Bis the total of all amounts each of which is the amount deter- 
mined for D in subparagraph (1)(a)(v) in respect of the business 
for a preceding taxation year that ended before February 28, 
2000 or the amount determined for D in paragraph (1)(b) for a 
preceding taxation year that ended after February 27, 2000. 

Related Provisions: 14(9) — Effect of excessive election; 257 — Formulas cannot 

calculate to less than zero. 

History: The description of B in the definition “exempt gains balance” in subsec. 

14(5) amended by 2001, c. 17, subsec. 7(6), applicable to taxation years that end after 

February 27, 2000. The description formerly read: 


B is the total of all amounts each of which is the amount determined for D in 
subparagraph (1)(a)(v) in respect of the business for a preceding taxation 


year. 


The definition “exempt gains balance” added to subsec. 14(5) by 1995, c. 3, subsec. 
5(3), applicable to fiscal periods that end after February 22, 1994 otherwise than be- 
cause of an election under subsec. 25(1). , 


taxpayer’ s income bec of sabsection 56 ‘on. 


Application: The July 16, 2010: draft legislation (Part 1 Seeds wet 
will add subse: 146. », sik ate resi open : 7, 2003. 


ly a tctial iP ihe. amount is Ha ay to be in ide, the ta: ed . 
because Ay subsection 56. 4(2). apap subsection 36. Q) dos not apply t 


ceeds may be — cage on the’ circumstances — 

fined by new subsection 56. A(1)) t that is to be included i in co: 
eligible capital of the taxpayer, or the taxpayer’ s eligible :OFpo ed by 
new ‘subsection 56. 4(1)). New section 36. 4 is more mae described below i in the notes 
accompanying that Provision. Soe 


New subsection 14(5.1) is dorian to othe niles ee restrictive 
as set out in new section 56.4, and applies after October 7, 2003. 


Related Provisions: 56. lle asec aed of F goodwill amount in in restrictive 
covenant. — 


(6) Exchange of property — Where in a taxation year (in this 
subsection referred to as the “initial year”) a taxpayer disposes of an 
eligible capital property (in this section referred to as the taxpayer’s 
“former property”) and the taxpayer so elects under this subsection 
in the taxpayer’s return of income for the year in which the taxpayer 
acquires an eligible capital property that is a replacement property 
for the taxpayer’s former property, such amount, not exceeding the 
amount that would otherwise be included in the amount determined 
for E in the definition “cumulative eligible capital” in subsection (5) 
(if the description of E in that definition were read without refer- 
ence to “3/4 of”) in respect of a business, as has been used by the 
taxpayer before the end of the first taxation year after the initial 
yeas to foe cose the replacement seas 


Subdivision b — Income or Loss from: a Business or Property 


(a) shall, subject to paragraph (b), not be included in the amount 
determined for E in that definition for the purpose of determin- 
ing the cumulative eligible capital of the taxpayer in respect of 
the business; and 


(b) shall, to the extent of */s thereof, be included in the amount 
determined for E in that definition for the purpose of determin- 
ing the cumulative eligible capital of the taxpayer in respect of 
the business at a time that is the later of 


(i) the time the replacement property was acquired by the 
taxpayer, and 


(ii) the time the former property was disposed of by the 
taxpayer. 
Related Provisions: 13(4.2), (4.3) — Exchange of franchise, concession or licence 


with fixed term; 14(7)— Meaning of a “replacement property’; 96(3) — Election by 
members of partnership; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: The opening words of subsec. 14(6) amended by 1998, c. 19, subsec. 74(3), 

applicable to dispositions of former properties that occur after the 1993 taxation year. 

The opening words formerly read: 
(6) Where in a taxation year (in this subsection referred to as the “initial year’’) a 
taxpayer has disposed of an eligible capital property (in this section referred to as 
the taxpayer’s “former property”), if the taxpayer so elects under this subsection 
in the taxpayer’s return of income under this Part for the year in which the tax- 
payer acquires, as a replacement property for the taxpayer’s former property, an 
eligible capital property (in this section referred to as a “replacement property”), 
such amount not exceeding the amount that would otherwise be included in the 
amount determined for E in the definition “cumulative eligible capital” in sub- 
section (5) (if the description of E in that definition were read without reference 
to ““/s of”) in respect of a business as has been used by the taxpayer before the 
end of the first taxation year following the initial year to acquire the replacement 


property 
Interpretation Bulletins: IT-259R4: Exchanges of property. See also at endjof s. 14, 
Information Circulars: 07-1:Taxpayer relief provisions. 


(7) Replacement property for a former property — For the 
purposes of subsection (6),.a particular eligible capital property of a 
taxpayer is a replacement property for a former property of the tax- 
payer if 
(a) it is reasonable to conclude that the property was acquired by 
the taxpayer to replace the former property; 


(a.1) it was acquired by the taxpayer for a use that is the same as 

or similar to the use to which the taxpayer put the former 

property; 

(b) it was acquired for the purpose of gaining or producing in- 

come from the same or a similar business as that in which the 
former property was used; and 


(c) where the former property was used by the; taxpayer in a bus- 
iness carried on in Canada, the, particular property was acquired 
for use by the taxpayer in a business carried on by the taxpayer 
in Canada. 
History: Para. 14(7)(a) amended and para. (a.1) added by, 1998, c. 19, subsec. 74(4), 
applicable to dispositions of former properties that occur after the 1993 taxation year. 
Para. (a) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer put the former property; 
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Para. 14(7)(c) substituted by 1994, .c..7, Sch. II (1991, c. 49), subsec. 10(4), applicable 
to property acquired as a replacement for a former property disposed of after April 2, 
1990, other than a former property disposed of 

(a) under an agreement in writing entered into before April 3, 1990; or 


(b) pursuant to a written notice of an intention to take the property under statutory 
authority given before April 3, 1990 or for the sale price of the property sold to a 
person by whom such a notice was given before April 3, 1990. 

Para. 14(7)(c) formerly read: Pa} 
(c) where the taxpayer was not resident i in. Canada at the time the taxpayer ac- 
quired the particular property, in addition to the requirements in paragraphs (a) 
and (b), the particular property was acquired for use by the taxpayer in a busi- 
ness carried on by the taxpayer in Canada. 


Interpretation Bulletins: IT-259R4: Exchanges of property. See also at end of s. 14. 


(8), Deemed residence in Canada — Where an individual was 
resident in Canada at any time in a particular taxation year and 
throughout 


(a) the preceding taxation year, or 
(b) the following taxation year, 


for the purpose of paragraph (1)(a), the individual shall be deemed 
to have been resident in Canada throughout the particular year. 
Related Provisions: 110.6(5) — Parallel rule for capital gains exemption. 
History: Subsec.'14(8) added by 1994, c.-21,’s. 8, applicable to 1988 et seq. 


(9) Effect of election under subsec. 110.6(19) — Where an 
individual elects under subsection 110.6(19) .in respect of a, busi- 
ness, the individual shall be deemed to have received proceeds of a 
disposition on February 23, 1994 of eligible capital property in re- 
spect of the business equal to the amount determined by the formula 


4 
fAsnh) 3 


where 


A is the amount determined in respect of the business under sub- 
paragraph (a)(ii) of the description of A in the definition “ex- 
empt gains balance” in subsection (5), and 


is the amount determined in respect of the business under sub- 
paragraph (a)(i) of the description of A in the definition “exempt 
gains balance” in subsection (5). 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

History: Subsec. 14(9) added by 1995, c. 3, subsec. 5(4), applicable to fiscal periods 


that end after February. 22, 1994 otherwise than because of an election under subsec. 
25(1). 


(10) Deemed eligible capital expenditure — For the purposes 
of this Act, where a taxpayer received or is entitled to receive assis- 
tance from a government, municipality or other public authority in 
respect of, or for the acquisition of, property the cost of which is an 
eligible capital expenditure of the taxpayer in respect of a business, 
whether as a grant, subsidy, forgivable loan, deduction from tax, 
investment allowance or as any other form of assistance, that eligi- 
ble capital expenditure shall at any time be deemed to be the 
amount, if any, by which the total of 


(a) that eligible capital expenditure, determined without refer- 
ence to this subsection, and ; 


(b) such part, if yas of the assistance as the taxpayer repaid 
before 


(i) the taxpayer ceased to carry on the business, and 
(ii) that time 
under a legal obligation to pay all or any part of the assistance 
exceeds 
(c) the amount ofthe assistance the taxpayer received or is enti- 
tled to receive before the earlier of that time and the time the 
taxpayer ceases to carry on the business. 


Related Provisions: 14(5) — Definition of “exempt gains balance’; 14(11) — As- 
sistance deemed received by trust or partnership; 20(1)(hh.1) — Deduction for repay- 
ment after ceasing to carry on business. 


History: Subsec. 14(10) added by 1995, c. 21, subsec. 3(3), applicable to assistance 
that a taxpayer receives or becomes entitled to receive after February 21, 1994 and 
repayments of such assistance. 


S. 14(10) 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
See also at end of s. 14. 


(11) Receipt of public assistance — For the purpose of sub- 
section (10), where at any time a taxpayer who is a beneficiary 
under a trust or a member of a partnership received or is entitled to 
receive assistance from a government, municipality or other public 
authority, whether as a grant, subsidy, forgivable loan, deduction 
from tax, investment allowance or as any other form of assistance, 
the amount of the assistance that can reasonably be considered to be 
in respect of, or for the acquisition of, property the cost of which 
was an eligible capital expenditure of the trust or partnership shall 
be deemed to have been received at that time by the trust or partner- 
ship, as the case may be, as assistance from the government, munic- 
ipality or other public authority for the acquisition of such property. 
History: Subsec. 14(11) added by 1995, c. 21, subsec. 3(3), applicable to assistance 


that a taxpayer receives or becomes entitled to receive after February 21, 1994 and 
repayments of such assistance. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
See also at end of s. 14. 


(12) Loss on certain transfers [within affiliated group] — 
Where 


(a) a corporation, trust or partnership (in this subsection referred 
to as the “transferor’”’) disposes at any time in a taxation year of a 
particular eligible capital property in respect of a business of the 
transferor in respect of which it would, but for this subsection, 
be permitted a deduction under paragraph 24(1)(a) as a conse- 
quence of the disposition, and 


Proposed Amendment — 14(12)(a) 

(a) a corporation, trust or partnership (in this subsection re- 
ferred to as the “transferor’”) disposes at any time in a taxation 
year of a particular eligible capital property — other than, for 
the purposes of computing the exempt surplus or deficit and 
taxable surplus or deficit of a foreign affiliate of a taxpayer, in 
respect of the taxpayer, where the transferor is the affiliate or 

is a partnership of which the affiliate is a member, eligible cap- 
_ital property that is, or would be, if the transferor were a for- 
eign affiliate of the taxpayer, excluded property (within the 
meaning assigned by subsection 95(1)) of the transferor — in 

respect of a business of the transferor in respect of which it 

- would, but for this subsection, be permitted a deduction under — 

paragraph 24(1)(a) as a consequence of the disposition, and 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 2(1), 


will amend para. 14(12)(a) to o Teed as above, applicable: to oglomereee: that occur 
after August 19, 2011. 


See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: Subsection 14(12) is a loss denial rule that is analogous to the 
one in subsection 13(21.2), except that it deals with eligible capital property. 


The amendments to subsection 14(12) are similar to those discussed above under — 
subsection 13(21.2) and readers are referred to the mopeeee | oF the latter sub- 
section for more details. 


(b) during the period that begins 30 days before and ends 30 
days after the disposition, the transferor or a person affiliated 
with the transferor acquires a property (in this subsection re- 
ferred to as the “substituted property’’) that is, or is identical to, 
the particular property and, at the end of that period, a person or 
partnership that is either the transferor or a person or partnership 
affiliated with the transferor owns the substituted property, 


the transferor is deemed, for the purposes of this section and sec- 
tions 20 and 24, to continue to own eligible capital property in re- 
spect of the business, and not to have ceased to carry on the busi- 
ness, until the time that is immediately before the first time, after 
the disposition, 


(c) at which a 30-day period begins throughout which neither the 
transferor nor a person affiliated with the transferor owns 
(i) the substituted property, or 


(ii) a property that is identical to the substituted property and 
that was, acquired after the day that is 31 days before the pe- 
riod begins, 
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(d) at which the substituted property is not eligible capital pro- 
perty in respect of a business carried on by the transferor ora 
person affiliated with the transferor, 


(e) at which the substituted property would, if it were Seine by 
the transferor, be deemed by section 128.1 or subsection 149(10) 
to have been disposed of by the transferor, 


(f) that is immediately before control of the transferor is ac- 
quired by a person or group of persons, where the transferor is a 
corporation, or 
(g) at which the winding-up of the transferor begins (other than 
a winding-up to which subsection 88(1) applies), where the 
transferor is a corporation. 


property income urplus © 
surplus or deficit, in respect of a taxpayer for 
tion year of the transferor where the transferor i 
affiliate c of the iorpayet at whic h the tes idatio 1 and disso- 


(A) a Guat liquidation ( ) 
meaning assigned ne 0 Soe 88( 


éhan a Pines to which subsection se 
transferor begins, — 


Application: The August 19, 2011 draft ieoeuacn (foreign affiliates), sibbseo. 
will amend para. 14(12)(g) to read as above, applicable to windings-up pels 6 
tions and dissolutions that begin after August 19, 2011. 


See also ‘Application under s. 90 Te extended reassessment deadline. 


Technical Notes: See under 14(12)(a). 


Related Provisions: 13(21.2)— Parallel rule for depreciable capital property; 
14(13) — Deemed identical property; 18(13)—-(16) — Parallel rule for share or debt 
owned by financial institution; 40(3.3), (3.4)— Parallel rule re capital losses; 
69(5)(d) — No application where corporate property appropriated by shareholder on 
windup; 87(2)(g.3) — Amalgamations — continuing corporation; 88(1)(d.1) — No ap- 
plication to property acquired on windup of subsidiary; 95(2)(e)(v)(A)(ID) — Desig- 
nated liquidation and dissolution of foreign affiliate; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on demutualization; 248(12) — Whether 
properties are identical; 251.1 — Affiliated persons; 256(6)-(9) — Whether control 
acquired. 


History: Subsec. 14(12) added by 1998, c. 19, subsec. 74(5), applicable, subject to's. 
247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act) to dispositions 
of property that occur after April 26, 1995. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(13) Deemed identical property — For the purpose of subsec- 
tion (12), 


(a) a right to acquire a _ property (other than a right, as Peaunty 
only, derived from a mortgage, hypothec, agreement for sale or 
similar obligation) is deemed to be a property that is identical to 
the property; and 


(b) where a partnership otherwise ceases to exist at any time af- 
ter the disposition, the partnership is deemed not to have ceased 
to exist and each person who, immediately before the partner- 
ship would, but for this paragraph, have ceased to exist, was a 
member of the partnership is deemed to remain a member of the 
partnership, until the time that is immediately after the first time 
described in paragraphs (12)(c) to (g). 

History: Para. 14(13)(a) amended to add “hypothec” by 2001, c. 17, subsec. Police in 

force June 14, 2001. 


Subsec. 14(13) added by 1998, c. 19, subsec. 74(5), subject to s. 247 of 1998, c. 19 
(grandfathering rule reproduced at the end of the Act), applicable to dispositions of 
property that occur after April 26, 1995. 


Subdivision b — Income or Loss from a Business or Property 


(14) [Non-resident] Ceasing to use [eligible capital] 
property in Canadian business — If at a particular time a non- 
resident taxpayer ceases to use, in connection with a business or 
part of a business carried on by the taxpayer in Canada immediately 
before the particular time, a property that was immediately before 
the particular time eligible capital property of the taxpayer (other 
than a property that was disposed of by the taxpayer at the particu- 
lar time), the taxpayer is deemed to have disposed of the property 
immediately before the particular time for proceeds of disposition 
equal to the amount determined by the formula 


A-—B 
where 


A is the fair market value of the property immediately before the 
particular time, and 


B is 

(a) where at a previous time before the particular time the 
taxpayer ceased to use the property in connection with a bus- 
iness or part of a business carried on by the taxpayer outside 
Canada and began to use it in connection with a business or 
part of a business carried on by the taxpayer in Canada, the 
amount, if any, by which the fair market value of the pro- 
perty at the previous time exceeded its cost to the taxpayer at 
the previous time, and 


(b) in any other case, nil. 


Related Provisions: 10(12) — Parallel rule for inventory; 142.6(1.1) — Parallel rule 
for non-resident financial institution; 257,— Formula cannot calculate to less than zero. 


History: Subsec. 14(14) added by 2001, c. 17, subsec. 7(7), applicable after June 27, 


1999 in respect of an‘authorized foreign bank, and after August 8, 2000 in any other 
case. 


(15) [Non-resident] Beginning to use [eligible capital] 
property in Canadian business — If at a particular time a non- 
resident taxpayer ceases to use, in connection with a business or 
part of a business carried on by the taxpayer outside Canada imme- 
diately before the particular time, and begins to use, in connection 
with a business.or part of a business carried on by the taxpayer in 
Canada, a property that is an eligible capital property of the tax- 
payer, the taxpayer is deemed to have’ disposed of the property im- 
mediately before the particular time and to have reacquired the pro- 
perty at the particular time for consideration equal to the lesser of 
the cost to the taxpayer of the property immediately before the par- 
ticular time and its fair market value immediately before the partic- 
ular time. 


Reiated Provisions: 10(14) — Parallel rule for inventory; 142.6(1.2) — Parallel rule 
for non-résident financial institution. 


History: Subsec,.14(15) added by 2001, ¢. 17, subsec. 7(7), applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 


Definitions [s. 14]: “acquired” — 256(7)-(9); “adjusted cost base” — 54, 248(1); 
“adjustment time’ — 14(5), 248(1); “affiliated” — 251.1; “amount” — 248(1); “arm’s 
length” — 251(1); “assistance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “busi- 
ness” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255, 
“Canadian partnership” — 102(1), 248(1); “capital gain” — 39(1)(a), 248(1); “capital 
property” — 54, 248(1); “consequence of the death” — 248(8); “control” — 
256(7)-(9); “corporation” — 248(1), Interpretation Act 35(1); “corporeal property” — 
Quebec Civil Code art. 899, 906; “cumulative eligible capital” — 14(5), 248(1); “defi- 
cit” — Reg. 5907(1)“exempt deficit“, “taxable deficit”; “depreciable’ property” — 
13(21), 248(1); “disposition” — 248(1); “eligible capital’ amount” — 14(1), 248(1); 
“eligible- capital expenditure” — 14(5), 248(1); “eligible capital property” — 54, 
248(1); “excluded property” — 95(1); “exempt gains balance” — 14(5); “exempt in- 
come” — 248(1); “filing-due date’ — 248(1); “fiscal period” — 249.1; “fishing” — 
248(1); “foreign accrual property income”, “foreign affiliate” — 95(1), 248(1); “identi- 
cal” — 14(13), 248(12); “incorporeal property” — Quebec Civil Code art. 899, 906; 
“individual” — 248(1); “month” — Interpretation Act 35(1); “non-resident” — 248(1); 
“person”, “property” — 248(1); “qualified farm property” — 110.6(1); “replacement 
property” — 14(6), (7); “resident in Canada” — 14(8), 94(3)(a)(viil), 250; “share- 
holder” — 248(1); “substituted property” — 14(12)(b); “taxable capital gain” — 38(a), 
248(1); “taxation year’— 11(2), 14(4), 249; “taxpayer” — 248(1); “transferor” — 
14(3), 14(12)(a); “trust” — 104(1); 248(1), (3); “year” — 11(2), 14(4). 


1.T. Application Rules [s. 14]: 21(1) (business carried on since before 1972). 


Interpretation Bulletins [s. 14]: IT-66R6: Capital dividends; IT-123R4: Disposi- 
tion of eligible capital property; IT-123R6: Transactions involving eligible capital pro- 
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perty; IT-187: Customer lists and ledger accounts; IT-206R: Separate businesses; IT- 
313R2: Eligible capital property — rules where a taxpayer has ceased carrying on a 
business or has died; IT-330R: Dispositions of capital property subject to warranty, 
covenant, etc. (archived); IT-364: Commencement of business operations; IT-488R2: 
Winding-up of 90%-owned taxable Canadian corporations (archived). 


15. (1) Benefit conferred on shareholder — Where at any 
time in a taxation year a benefit is conferred on a shareholder, or on 
a person in contemplation of the person becoming a shareholder, by 
a corporation otherwise than by 


(a) the reduction of the paid-up capital, the redemption, cancel- 
lation or acquisition by the corporation of shares of its capital 
stock or on the winding-up, discontinuance or reorganization of 
its business, or otherwise by way of a transaction to which sec- 
tion 88 applies, 


(b) the payment of a dividend or a stock dividend, 


(c) conferring, on all owners of common shares. of the capital 
stock of the corporation at that time, a right in respect of each 
common share, that is identical to every other right conferred at 
that time in respect of each other such share, to acquire addi- 
tional shares of the capital stock of the corporation, and, for the 
purpose of this paragraph, 

(i) where 


(A) the voting rights attached to a particular class of com- 
mon shares of the capital stock of a corporation differ 
from the voting rights attached to another class of com- 
mon shares of the capital stock of the corporation, and 


(B) there are no other differences between the terms and 
conditions of the classes of shares that could cause the 
fair market value of a share of the particular class to differ 
materially from the fair market value of a share of the 
other class, 


the shares of the particular class shall be deemed to be pro- 
perty that is identical to the shares of the other class, and 


(11) rights are not considered identical if the cost of acquiring 
the rights differs, or 


(d) an action described in paragraph 84(1)(c.1), (c.2) or (c.3), 


the amount or value thereof shall, except to the extent that it is 
deemed by section 84 to be a dividend, be included in computing 
the income of the shareholder for the year. 


Proposed Amendment — 15(1) 


qd) jenefit conferred on shareholder — If, at any fie. a 
benefit is conferred bya corporation on a shareholder of the cor- 
poration, ona member of a partnership that is a shareholder of the 
corporation or on a contemplated shareholder of the corporation, : 
then the amount or value of the benefit is to be included in com- — 
puting the income of the shareholder, member, or contemplated 
shareholder, as the case may be, for its taxation year that includes 
the tim Ke to we extent that ie amount or oe of the bene- 


_ a - way or & distribution to Yiach Eusecuon. 86. 3 1) 

. applies, — 
(ii) by a reduction of the ae oa of ihe corporation 
to which subparagraph 53(2)(b)(ii) applies, 


S. 15(1)(a.1) (iii) 


: eapoatin of rates of its ar 
42) Giv).on. ae. one oe or -ligui 


er right cor 


ferred at that time jin hae. ue cach other such share, to ac : 


@ cc shares of a particular re of. common aS oF he 
capital stock of the corporation are deemed to be property 
that is identical to the shares of another class of common 
shares of the capital stock of the corporation: if 


(A) the voting rights attached to the particular class dif- 
_ fer from the voting rights attached to the other class, and 


_(B) there are no other differences between the terms and 

_ conditions of the classes of shares that could cause the 
fair market value of a share of the particular class to dif- 
fer materially from the fair market value of a ‘share of 
the other class, and 


(ii) rights are not considered identical if the cost of acquir- 
ing the rights differs; or 


(d) by an action to which paragraph 84(1)(c.1), (c.2) or (c.3) 
applies. 


Application: The October 31, 2011 draft legislation, subsec, 6(1), will amend sub- 
sec. 15(1) to read as above, applicable in respect of benefits conferred on or after 
October 31, 2011. 


Technical Notes: Subsection 15(1) requires a shareholder of a corporation to 
include in computing income for a taxation year the amount or value of a benefit 
conferred in the year by the corporation on the shareholder, The provision also ap- 
plies to benefits conferred on a person in contemplation of the person becoming a 
shareholder of the corporation. 


Subsection 15(1) is amended in conjunction with the introduction of new subsection 
15(1.4), which provides three new rules for applying subsection 15(1). Subsection 
15(1) is amended in a number of respects. 


Firstly, the wording of subsection 15(1) is revised to remove the postambles cur- 
rently found at the end of paragraph (c) and at the end of the subsection, Paragraph 
15(1)(c) is reworded and, in the case of the postamble at the end of subsection 15(1), 
its substance is moved to the preamble of the revised subsection: (1) the requirement 
that the benefit be included in computing income of the shareholder for the year; and 
(2) the exception that applies to the extent a benefit is deemed by section 84 to be a 
dividend. No substantive change is made to the wording of paragraphs 15(1)(b) to 
(d). 

Secondly, subsection 15(1) is clarified to apply to a benefit conferred by a eens 
tion on a member of a partnership that is a shareholder. 


The reference to “contemplated shareholder” in subsection 15(1) is clarified and ex- 
panded by new paragraph 15(1.4)(a). Further information is proviced) in commentary _ 
on that new paragraph. 


The application of subsection 15(1) i in the'c context of stile tiers of partnerships is 
clarified by the rule in new paragraph 15(1.4)(b). Further information is a in. 
the commentary on that new paragraph. 


The exception in current paragraph 15(1)(a) — that applies to reductions ot a COrpo- 
ration’s paid-up capital, the redemption, cancellation or acquisition of its shares or on 
the winding up, discontinuance or reorganization of its business, or otherwise by way 
of a transaction to which section 88 applies — is narrowed so that it applies only if 
the corporation is a resident of Canada. This amendment, along with the introduction 
of paragraph 15(1)(a.1), responds to the decision of the Tax Court of Canada in 
Morasse, 2004 D.T.C. 2435, [2004] 2 €.T.C. 3085, which indicated that current par- 
agraph 15(1)(a) may apply where the corporation conferring the benefit in the course 
of a reorganization is a foreign corporation, As noted below under paragraph 
15(1)(a. 1), this exception is no longer available to a non- -resident corporation. 


Finally, new paragraph 15(1)(a.1) is added to provide an exception from subsection 
15(1) where a corporation that is not resident in Canada confers a pene ona share- 
holder of the corporation in any of the following ways: : 


* By way of a distribution to which subsection 86.1(1) applies — in i peneral toa 


distribution in which a foreign corporation distributes (spins-off) shares of an- 


other foreign corporation in circumstances where the spin-off distribution i is an 
“eligible distribution” under section 86.1. j 7 


* By a reduction of paid-up capital of the corporation to which subparagraph 
53(2)(b)(Gi) applies. This amendment, which is intended to take into account 
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Related PiniAdiorts: 2150: 1) — Where stock dividend sol 15(1.2), (1.21) — For- 
giveness of shareholder debt; 15(1.3) — GST on shareholder benefit; 15(1.4) — Con- 
templated shareholder; 15(5)— Calculation of benefit where automobile available to 
shareholder; 15(7) — Application; 15(9) — Deemed benefit; 69(4), (5) — Property 
deemed disposed of by corporation at fair market value; 80.04(5.1) — No benefit con- 
ferred where debtor transfers property to eligible transferee under 80.04; 80.1(4) — 
Assets acquired from foreign affiliate of taxpayer as dividend in kind or as benefit to 
shareholder; 80.4(2)——Loans; 84(2)— Distribution, on  winding-up, _ etc:; 
120.4(1)“split income”(a)(i) — Shareholder benefits received by children subject to in- 
come splitting tax; 139(a) — Life insurance corporations; 139.1(11) — No application 
to conversion benefit on demutualization of insurance corporation; 142.7(4) — 
Deemed value of property on rollover from foreign bank subsidiary to branch; 
214(3)(a) — Deemed dividend for purposes of non-resident withholding tax. 


History: Para. 15(1)(c) substituted by 1994, c. 21, subsec. 9(1), applicable to benefits 
conferred after December 19, 1991. That para. formerly read: 


(c) conferring, on all owners of common shares of the capital stock of the corpo- 
ration at that time, a right in respect of each common ‘share, that is identical to 
every other right conferred at that time in respect of each other’ such share, to 
acquire additional shares of the capital stock of the corporation, and for the pur- 
pose of this paragraph, rights shall not be considered identical if the cost of ac- 
quiring the rights differs, or 


That portion of subsec. 15(1) preceding para. (a) amended to substitute “at any time in 
a taxation year” for “in a taxation year’, and para. (c) substituted, by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsecs. 5(1), (2), applicable to benefits conferred after December 
19, 1991. Para. (c) formerly read: 


(c) conferring on all owners of common shares of the capital stock of the corpo- 
ration a right to buy additional shares thereof, or 


Para. 15(1)(b) amended by 1994, c..7, Sch. II (1991, c. 49), subsec. 11(1), to add “ora 
stock dividend”, applicable to benefits conferred after June 1988. 


Selected Cases [subsec. 15(1)]: Guibault v. R., [2012] 1 C.T.C. 2005 (TCC) (No 
transfer of artwork where not mentioned in settlement agreement; no_ benefit 
conferred); Bibby v. R., [2010] 2 C.T.C. 2001 (TCC) (Services performed for remuner- 
ation not taxable as shareholder benefits); Axa Canada Inc: v. R., [2008] 1 C.T.C. 2155 
(TCC) (No taxable advantage flowing from subscription agreement); Truckbase Corp. 
v. R., [2006] 3 C.T.C. 2409 (TCC) (Legal and accounting fees to reorganize and protect 
existing business not shareholder benefits); Varcoe v. R., [2005] 5 C.T.C. 2220 (TCC) 
(Car racing expenses were personal, creating shareholder benefit); James v. R., [1999] 
4 C.T.C. 2036 (TCC) (Benefit appropriated over series of years as materials used); 
Felray Inc. v. R., [1998] 2 C.T.C. 4 (FCTD) (Discontinuance of business implies ele- 
ment of finality or complete cessation, not merely diminution); Fingold v. R., [1997] 3 
C.T.C. 441 (FCA) (Shareholder benefit to be measured by equity rate of return on capi- 
tal devoted); Hrga v. R., [1997] 2 C.T.C. 172 (FCTD) (No possible benefit from pro- 
viding guarantee); Doyle v. Canada, [1997] 1 C.T.C. 2659 (TCC) (Payment of share- 
holder’s legal fees by company was taxable benefit); De Giorgio v. Canada, [1996] 2 
C.T.C. 2038 (TCC) (Reported income was not a shareholder benefit); Donovan y. Can- 
ada, [1996] 1 C.T.C. 264 (FCA) (Value of benefit is interest on value of property); 
Chopp v. Canada, [1995] 2 C.T.C. 2946 (TCC) (Provision not applicable where tax- 
payer unaware of accounting error which led to benefit); Riddell et al. v. Canada, 
[1995] 2 C.T.C. 434 (FCTD) (Provision applied where taxpayer unable to establish 
existence of loan); Vieira v. Canada, [1995] 2 C.T.C. 2218 (TCC) (Appropriate time to 
determine if appropriation occurred was at end of taxation year); King v. Canada, 
[1995] 1: C.T.C. 2353 (TCC) (Conduct of taxpayers may consitute estoppel with respect 
to attribution and timing); Penny v. Canada, [1995] 1 C.T.C. 114 (FCTD) (Double 
taxation clearly contemplated by language of s. 15); Cartwright v. Canada, [1995] 1 
C.T.C. 15 (FCTD) (Valuation of shareholder’s benefit of cottage was rental value for 
summer); Simpson (H.H.) v. MNR, [1992] 2 C.T.C. 2387 (TCC) (Payment to share- 
holder by company’s bank to settle action by company and shareholders for failure to 
give reasonable notice before seizure and sale of assets not shareholder appropriation 
or benefit); Outerbridge Estate v. Canada, [1991] 1 C.T.C. 113 (FCA) (Benefit ac- 
quired as son-in-law, not as shareholder); Youngman vy. R., [1990] 2 C.T.C. 10 (FCA) 
(Shareholder occupying house owned by company received benefit to the extent that 
shortfall in fair market value rent paid exceeded benefit conferred upon company 
through interest free loan from shareholder); Vine Estate v. Canada, [1990] 1 C.T.C. 18 
(FCTD) (Amount applied by 50% shareholder from one company to cover losses. of 
another company he owned was taxable benefit); Outerbridge Estate vy. Canada, [1989] 
2 C.T.C. 55 (FCTD); aff'd [1991] 1 C.T.C. 113 (FCA) (Benefit received where shares 
acquired below fair market value); Grohne v. Canada, [1989] 1 C.T.C. 434 (FCTD) 
(Shares acquired by director/shareholder pursuant to rights offering were not benefit 
received by virtue of office); Westcoast Petroleum Ltd. y; Canada,.{1989] 1 C.T.C. 363 
(FCTD) (Amounts received due to pipeline service rate increase pending public hearing 
not liability since no obligation to repay; reserve under para. 20(1)(m) denied, since no 
subsequent services to be rendered); Cooper v. MNR, [1989] 1 C.T:C. 66 (FCTD) (In- 
terest-free loan by estate to executor was not taxable benefit); Smith v. R., [1986] 1 
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C.T.C. 418 (FCTD) (Amounts paid by company to extinguish debts of another share- 
holder benefits to majority shareholder of both companies); Hall et.al: v. R., [1986] 1 
C.T.C. 399 (FCTD) (Company debt purchased at discount by shareholder a shareholder 
benefit); Mele v. R., [1985] 1 C.T.C, 252 (FCTD); aff'd (Sept. 12,1990), File, A-356-85 
(FCA) [unreported] (Loans by corporation to third parties were personal advances by, 
and benefit to, controlling shareholder where not repaid); Hart v. R., [1982] C.T.C. 275 
(FCA) (Trip principally in relation to business, paid for by company, was benefit to 
shareholder to the extent that it was of personal ‘value apart from business value); 
Berbynuk v..R., [1978] C.T.C. 448 (FCTD) (Income suppressed by company was not 
income of shareholder); Perrault v. R:, [1978] C.T.C. 395: (FCA) (Dividend paid to 
shareholder selling shares to controlling shareholder, in satisfaction of purchase’ price 
obligation, taxable benefit to controlling shareholder); R. v. Neudorf, [1975] C.T.C, 192 
(FCTD) (Where a:corporation leasing shareholder's building made an addition to it and 
lease amendment attributing ownership of addition to company executed: only subse- 
quent to assessment; contract insufficient to dislodge presumption: that addition was 
shareholder benefit); Angle v. MNR, [1975] 2'S.C.R. 248 (Despite earlier case: between 
same parties finding no debt to company for income’ tax purposes, debt found to exist 
in present case); Kennedy v. MNR, [1973] C.T.C. 437, (FCA) (Sale of building to share- 
holder below. fair market value was shareholder benefit; improvements by company on 
shareholder’s property leased to company were shareholder benefits to extent that value 
of property increased more than amount below fair market value paid as rent); Guilder 
News Co. (1963) v. MNR, [1973] C.T.C. 1 (FCA) (Shares sold to shareholder below 
F.M.V. resulted in shareholder benefit despite price adjustment’ clause in contract); St- 
Germain v. MNR, [1969] C.T:C. 194 (SCC) (improvements made by company to 
shareholder’s building leased to company were shareholder benefits). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge. for an auto- 
mobile, from the personal use of a motor vehicle supplied by:an employer — after 
1992; IT-96R6: Options to acquire shares, bonds or debentures and by trusts to acquire 
trust units; IT-116R3: Rights to buy additional shares; IT-119R4: Debts of shareholders 
and certain persons connected with shareholders; IT-160R3: Personal use of aircraft 
(archived); IT-169: Price adjustment clauses; IT-256R: Gains from theft, defalcation or 
embezzlement; IT-291R3: Transfer of property to a corporation under subsection 
85(1); IT-335R2: Indirect payments; IT-357R2: Expenses of training; IT-421R2: Bene- 
fits to individuals, corporations and shareholders from loans or debt; IT-432R2: Bene- 
fits conferred on shareholders; IT-498: The deductibility of interest on money bor- 
rowed to reloan to employees or shareholders (archived); IT-529: Flexible employee 
benefit programs. 


Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85; 
87-2R: International transfer pricing. 


I.T. Technical News: 25 (dividend reinvestment plans); 31R2 (single-purpose corpo- 
rations); 32 (new administrative policy on single-purpose corporations); 44 (corporate- 
held life insurance). 


Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2). 


CRA Audit Manual: 24.11.0: Indirect payments and benefits; 27:10.0: Employee and 
shareholder benefits. 


Advance Tax Rulings: ATR-9: Transfer of personal residence from corporation to 
its controlling shareholder; ATR-14: Non-arm’s length interest charges; ATR-15: Em- 
ployee stock option plan; ATR-22R: Estate freeze using share exchange; ATR-27: Ex- 
change and acquisition, of interests in capital; ATR-29:, Amalgamation of social clubs; 
ATR-35: Partitioning of assets to get specific ownership — “butterfly”; ATR-36: Es- 
tate freeze. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(1.1) Conferring of benefit — Notwithstanding subsection (1), if 
in a taxation year a corporation has paid a stock dividend to a per- 
son and it may reasonably be considered that one of the purposes of 
that payment was to significantly alter the value of the interest of 
any specified shareholder of the corporation, the fair market value 
of the stock dividend shall, except to the extent that it is otherwise 
included in computing that person’s income under any of 
paragraphs 82(1)(a), (a.1) and (c) to (e), be included in computing 
the income of that person for the year. 


Related Provisions: 52(3) —Cost of stock dividend. 


History: Subsec. 15(1.1) amended by 2007, c. 2, s. 43, applicable to dividends paid 
after 2005. It formerly read: 


(1.1) Notwithstanding subsection (1), where in a taxation year a corporation has 
paid a:stock dividend to a person and it may reasonably be considered that one of 
the purposes of that payment was to significantly alter the value of the interest of 
any specified shareholder of the corporation, the fair market value of the stock 
dividend shall, except to the extent that it is otherwise included in computing that 
person’s income under paragraph 82(1)(a), be included in computing the income 
of that person for the year. 


Selected Cases [subsec. 15(1.1)]: Wong v. R.,' [1999] 2.C.T.C. 2173 (TCC) 
(Provision not applicable where purpose of dividends not to alter value of interest). 


S. 15(1.4) 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-432R2: Benefits conferred 
on shareholders. 


(1.2) Forgiveness of shareholder debt — For the purpose. of 
subsection (1), the value of the benefit where an obligation issued 
by a debtor is settled or extinguished at any time shall be deemed to 
be the forgiven amount at that time in respect of the obligation. 


Related Provisions: 6(15) — Forgiveness of employee loans; 15(1.21) — Meaning 
of “forgiven amount’; 79(3)F(b)(i) — Where property surrendered to creditor; 
80(1)“forgiven amount’B(b) — Debt forgiveness rules do not apply to amount of bene- 
fit; 80.01 — Deemed settlement of debts. 


History: Subsec. 15(1.2) amended by 1995, c..21, s. 4, applicable to taxation years that 
end after February 21, 1994. Subsec. 15(1.2) formerly read: 


(1.2) Forgiveness of shareholder loans — For the purposes of subsection (1), 
the value of the benefit or advantage conferred on a shareholder, in circum- 
stances where a loan or other obligation to pay an amount is settled or extin- 
guished at any time without any payment by that shareholder or by payment by 
the shareholder of an amount that is less than the amount of the obligation out- 
standing at that time, shall be deemed to be the amount, if any, by which the 
obligation outstanding at that time exceeds the total of the amount, if any, of the 
benefit in respect of the obligation that was included in the shareholder’s income 
at the time the obligation arose and the amount, if any. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders; IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-432R2: Benefits conferred on shareholders. 


(1.21) Forgiven amount — For the purpose of subsection (1.2), 
the “forgiven amount” at any time in respect of an obligation issued 


by a debtor has the meaning that would be assigned by subsection 
80(1) if 


(a) the obligation were a commercial obligation (within the 
meaning assigned by subsection 80(1)) issued by the debtor; 


(b) no amount included in computing income (otherwise than 
because of paragraph 6(1)(a)) because of the obligation being 
settled or extinguished were taken into account; 


(c) the definition “forgiven amount” in subsection 80(1) were 
read without reference to paragraphs (f) and (h) of the descrip- 
tion B in that definition; and 


(d) section 80 were read without reference to paragraphs (2)(b) 
and (q) of that section: 


Related Provisions: 80.01(1)“forgiven amount” — Application of definition for 
purposes of s. 80.01; 248(26) — Liability deemed to be obligation issued by debtor; 
248(27) — Partial settlement of debt obligation. 


History: Subsec. 15(1.21) added by 1995, c. 21, s. 4, applicable to taxation years that 
end after February 21, 1994. 


Forms: T2'SCH 11: Transactions with shareholders, officers, or employees. 


(1.3) Cost of property or service — To the extent that the cost 
to a person of purchasing a property or service or an amount paya- 
ble by a person for the purpose of leasing property is taken into 
account in determining an amount required under this section to be 
included in computing a taxpayer’s income for a taxation year, that 
cost or amount payable, as the case may be, shall include any tax 
that was payable by the person in respect of the property or service 
or that would have been so payable if the person were not exempt 
from the payment of that tax because of the nature of the person or 
the use to which the property or service is to be put. 


History: Subsec:'15(1.3) amended by 1997, c. 10, subsec. 269(1), applicable to 1996 
et seq. Subsec. (1.3) formerly read: 


(1.3) Goods and services tax — To the extent that an amount or value of a 
benefit required under subsection (1) to be included in computing the income of 
a taxpayer for a taxation year is determined by reference to the cost to a corpora- 
tion of any property or service, that cost shall, for the purposes of that subsec- 
tion, be determined without reference to any goods and services tax payable by 
that corporation in respect of the’ property or service. 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a,;motor vehicle supplied by an employer — after 
1992; IT-432R2: Benefits conferred on shareholders. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(1.4) [Repealed] 


S. 15(1.4) 


_ Proposed Addition — 15(1. 4) 


(1.4) Interpretation — subsec. (1) [contemplated share ‘e- 
holder”] — ny the: ro a ns a8 oy 
subsection, 


(a)a ees ey suafeholder of a. corporation is. , 
(i) a person or partnership on whom a benefit is conferred 


and” oC 


by the corporation in contemplation of the person or pat 


nership becoming a shareholder of the corporation, or 


(ii) a member of a partnership on whom a benefit is con- 
ferred by the corporation in contemplation of the a aed 
ship becoming a shareholder of the corporation; ae 


(b) a person or partnership that is (or is deemed by this para- 
graph to be) a member of a particular partnership that is a 
member of another partnership is deemed to be a member of 
the other partnership; and a . D 


(c) a benefit conferred by a somoridan’ on an 1 individual — 
other than a trust in which no individual (other than a trust) is 
beneficially interested — who does not deal at arm’s length 
with, or is affiliated with, a shareholder of the corporation, a 
member of a partnership that is a shareholder of the corpora- 
tion, or a contemplated shareholder of the corporation, is 
deemed to be a benefit conferred on the shareholder, the mem- 
ber, or the contemplated shareholder, as the case may be, ex- 
cept to the extent that subsection (1) or subsection 105(1) 
would apply to the individual in respect of the benefit if this 
Act were read without reference to this paragraph. 


Application: The October 31, 2011 draft legislation, subsec. 6(2), will add subsec. 
15(1,4), applicable in respect of benefits conferred on or after October 31, 2011. 


Technical Notes: New subsection 15(1.4) provides rules of interpretation that 
apply for the purposes of applying the shareholder benefit income inclusion rule in 
subsection 15(1). 


New paragraph 15(1.4)(a) clarifies that subsection 15(1) applies not only where a 
benefit is conferred by a corporation on a person in contemplation of the person be- 
coming a shareholder, but also where the benefit is conferred on a partnership in 
contemplation of the partnership becoming a shareholder of the corporation. 


Further, a “contemplated shareholder” includes a member of a partnership on whom 
a benefit is conferred by the corporation in contemplation of the partnership becom- 
ing a shareholder of the corporation. This clarifies that subsection 15(1) applies 
where the benefit is conferred on a member of a partnership in contemplation of the 
partnership becoming a shareholder of the corporation. 


New paragraph 15(1.4)(b) provides that a “person or partnership” that is (or is treated 
by the paragraph as being) a member of a particular partnership that is a member of 
another partnership, is deemed to be a member of the other partnership. In general, 
this extension provides a partnership look-through rule when considering if a person 
or partnership is a member of a partnership that is a shareholder of a corporation or a 
partnership that is a contemplated shareholder of the corporation. 


New paragraph 15(1.4)(c) provides a rule that applies, in general, if a benefit is con- 
ferred on an individual — other than a trust in respect of which no individual (other 
than a trust) is beneficially interested — who does not deal at arm’s length with, or is 
affiliated with, a shareholder of the corporation, a member of a partnership that is a 
shareholder of the corporation or a contemplated shareholder of the corporation. In 
such cases, new paragraph 15(1.4)(c) provides that — for the purposes of subsection 
15(1) — the benefit is conferred on the shareholder, the member of the partnership or 
the contemplated shareholder, as the case may be. This rule does not apply to the 
extent the benefit is conferred on an individual who is required to include the value 
of the benefit in computing the individual’s own income under subsection 15(1) or 
subsection 105(1). 


History: Subsec. 15(1.4) repealed by 1997, c. 10, subsec. 269(1), applicable to 1996 et 
seg. Subsec. (1.4) formerly read: 


(1.4) Idem — Where the amount or value of a benefit (in this subsection referred 
to as the “benefit amount’) (other than a benefit referred to in subsection (5)) 
would be required under subsection (1) to be included in computing a taxpayer’s 
income for a taxation year in respect of a supply, other than a zero-rated supply 
or an exempt supply (within the meanings assigned by Part IX of the Excise Tax 
Act), of property or a service if no amount were paid to the corporation or to a 
person related to the corporation in respect of the amount that would be so re- 
quired to be included, there shall be included in computing the taxpayer’s in- 
come for the year the total of all amounts each of which is an amount determined 
by the formula 


0.07 (A -B) 


where 
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Income Tax Act, Part I, Division B 


is the amount that would be so required under subsection (1) to be included 
in computing the taxpayer’s income for the year; and 


is the amount, if any, included in the benefit amount that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 
a prescribed tax for the purposes of section 154 of the Excise Tax Act. 


The portion of subsec. 15(1.4) before the formula substituted by 1994, c. 21, subsec. 
9(2), applicable to 1993 et seg. That portion formerly read: 


(1.4) ldem — Where the amount or value (in this subsection referred to as the 
“benefit amount”) of a benefit would be required under subsection (1) to be in- 
cluded in computing a taxpayer’s income for a taxation year in respect of a sup- 
ply, other than a zero-rated supply or an exempt supply, (within the meanings 
assigned by Part IX of the Excise Tax Act) of property or a service, if no amount 
were paid to the corporation or to a person related to the corporation in respect of 
the amount that would be so required to be included, there shall be included in 
computing the taxpayer’s income for the year the total of all amounts each of 
which is an amount determined by the formula 


Subsec. 15(1.4) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 5(3), applica- 
ble to 1991 et seqg., except that in its application to the 1991 taxation year the subsec. 
shall be read as follows: 


(1.4) Where the amount or value (in this subsection referred to as the “benefit 
amount’) of a benefit is required under subsection (1) to be included in comput- 
ing a taxpayer’s income for a taxation year in respect of a supply, other than a 
zero-rated supply or an exempt supply, (within the meanings assigned by Part IX 
of the Excise Tax Act) of property or a service, there shall be included in comput- 
ing the taxpayer’s income for the year the total of all amounts each of which is 
an amount determined by the formula 


0.07(A — B) 
where 


A is an amount required under subsection (1) to be included in computing the 
taxpayer’s income for the year in respect of a supply (other than a zero-rated 
supply or an exempt supply, within the meanings assigned by Part IX of the 


Excise Tax Act) of property or a service; and 

is an amount, if any, included in the benefit amount, that can reasonably be 
attributed to tax imposed under an Act of the legislature of a province that is 
a prescribed tax for the purposes of section 154 of the Excise Tax Act. 
Subsec. 15(1.4) formerly read: 


(1.4) Idem — Where the amount or value of a benefit is required under subsec- 
tion (1) to be included in computing the income of a taxpayer for a taxation year 
(in this subsection referred to as the “benefit amount”) in respect of a supply, 
other than a zero-rated supply or an exempt supply (within the meanings as- 
signed by Part IX of the Excise Tax Act), of property or a service in respect of 
which section 173 of that Act applies, an additional amount, equal to 7% of the 
amount by which the benefit amount exceeds the amount, if any, included in the 
benefit amount that may reasonably be attributed to tax imposed under an Act of 
the legislature of a province that is a prescribed tax for the purposes of section 
154 of the Excise Tax Act, shall be included in computing the income of the 
taxpayer for the year. 


(2) Shareholder debt — Where a person (other than a corpora- 
tion resident in Canada) or a partnership (other than a partnership 
each member of which is a corporation resident in Canada) is 


(a) a shareholder of a particular corporation, 
(b) connected with a shareholder of a particular corporation, or 


(c) a member of a partnership, or a beneficiary of a trust, that is 
a shareholder of a particular corporation 


and the person or partnership has in a taxation year received a loan 
from or has become indebted to the particular corporation, any 
other corporation related to the particular corporation or a partner- 
ship of which the particular corporation or a corporation related to 
the particular corporation is a member, the amount of the loan or 
indebtedness is included in computing the income for the year of 
the person or partnership. 

Related Provisions: 15(2.1) — Meaning of “connected”; 15(2.2)-(2.6) — Excep- 
tions to 15(2); 15(7) — Application of subsec. 15(2); 20(1)(j) — Repayment of loan by 
shareholder, 80(1)“excluded obligation”(a)(i) — Debt forgiveness rules do not apply 
where amount included in debtor’s income; 80.4(2), (3)— Deemed interest; 
90(4)-(10) —Loan from foreign affiliate included in income; 120.4(1)“split in- 
come’’(a)(i) — Shareholder benefits received by children subject to income splitting 
tax; 139(a) — Mutualization of insurance corporations; 214(3)(a) — Deemed dividend 
for withholding tax where shareholder is non-resident; 227(6.1) — Repayment of non- 
resident shareholder Joan. 


History: Subsec. 15(2) amended by 1998, c. 19, subsec. 75(1), applicable to loans 
made and indebtedness arising in 1990 et seq. The subsec. formerly read: 


(2) Where a person (other than a corporation resident in Canada) or a partnership 
(other than a partnership each member of which is a corporation resident in Can- 


Subdivision b — Income or Loss from a Business or Property 


ada) is a shareholder of a particular corporation, isiconnected with:a shareholder 
of a particular corporation or is a member of a:partnership, or a beneficiary of a 
trust, that is a shareholder of a particular corporation, and the person or. partner- 
ship has in a taxation year received a loan from or has become indebted. to. the 
particular corporation, to any other corporation related thereto or to a partnership 
of which the particular corporation ora corporation related thereto isa member, 
the amount of the loan or indebtedness shall be included in*computing the in- 
come for the year of the person or partnership, unless 


(a) the loan was made or the indebtedness arose. 


(i), in the ordinary course of the lender’ s or creditor’s business. and, in 
_the case of a loan, the lending of money was part of its ordinary 
business, 


(ii) in respect of an individual who is an employee of the lender or credi-_. 
tor or the spouse of an employee of the lender or creditor to enable or 
assist the individual to acquire a dwelling or a share of the capital stock 
of a cooperative housing corporation acquired for ‘the sole purpose’ of 
acquiring the right to inhabit a dwelling owned by. the corporation, 
where the dwelling is for the individual’s habitation, 


(iii), where the lender or creditor is a corporation, in respect of an em- 
ployee of the corporation, or of another corporation that is related to the 
corporation, to enable or assist the employee to acquire from the corpo- 
ration, or a corporation related’ thereto, previously unissued fully paid 
shares of.the capital stock of the corporation or the related corporation, 
as the case may be, to be held by the employee for the employee’s own 
benefit, or 


(iv) in respect of an employee of the lender or creditor to enable or assist 
the employee to acquire an automobile to be used by the employee in 
the performance of the duties of the employee’s office or employment, 


and bona fide arrangements were made, at the time the loan was made or the 
indebtedness arose, for repayment thereof within a reasonable time; or 


(b) the loan or indebtedness was repaid within one year from the end of the 
taxation year of the lender or creditor in which it was made or incurred and it 
is established, by subsequent events or otherwise, that the repayment. was not 
made as part of a series of loans or other transactions and repayments. 


Subparas. 15(2)(a)(ii), (iii) substituted by 1994, c..7, Sch. Il (1991, c. 149),-subsecs. 
11(2), (3), subpara. (ii) applicable to 1985 et seq., subpara. (iii) applicable, with respect 
to loans made and indebtedness arising after 1981. Subparas. 15(2)(a)(ii), (ii) formerly 
read: 


(ii) in respect of an employee of the lender or creditor or the spouse-of an em- 
ployee of the lender or creditor to enable or assist the employee or the em- 
ployee’s spouse to acquire a dwelling for his or her habitation, 


(iii) where the lender or creditor is a corporation, in respect of an employee of 
the corporation to enable or assist the employee to acquire from the corporation 
fully paid shares of the capital stock of the corporation, or to acquire from a 
corporation related thereto fully paid shares of the capital stock of the related 
corporation, to be held by the employee for the employee’s own benefit, or 


Selected Cases [subsec. 15(2)]:: Gillette: Canada Inc. yv. R:, [2003] 3 C.T.C..27 
(FCA), (Debtor-creditor relationship required for subsec..15(2) to apply); Erb v..R., 
[2000] 1 C.T.C. 2597 (TCC) (No consideration. for transfer gives rise to inference of 
benefit); Davidson vy. R., [1999] 3 C.T.C. 2159 (TCC) (Reasonable time for repayment 
does not require fixed date); Quigley vy. Canada, [1996] 1 C.T.C. 2378 (TCC) (“Was 
included” is question of fact and not same as “ought to have been included’); Lavoie v. 
Canada, [1995] 2 C.T.C. 2709D (TCC) (Demand loan not a binding agreement be- 
tween company and debtor where debtor, was 98% shareholder); Luoma vy. Canada, 
[1995] 1 C.T.C. 2993D (TCC) (Set-off is not automatic where mutual debts exist; 
shareholder benefit properly assessed); Haynes v. Canada, {1995].1 °C.T.C. 2515 
(TCC) (Evidence required to rebut onus of showing transaction was loan and not share- 
holder appropriation); Cormie v. Canada, [1995] 1 C.T.C. 2463 (TCC) (Loans not 
made in ordinary course of business and no bona fide arrangements. for repayment); 
Silden (J.) v. MNR, [1993] 2 C.T.C. 123 (FCA) (NB: [1990] 2 C.T.C. 533 (FCTD) 
rev'd on issue of repayment arrangements)); Perlingieri (G.) v. MNR, [1993] 1C.T.C. 
2137 (TCC) (Demand loan not bona fide arrangement for repayment within reasonable 
time); Nellis v. R., [1986] 2 C.T.C. 216 (FCTD) (Loan to shareholder to acquire shares 
in other company was income); Schlamp'v. R., [1982] C.T.C. 304 (FCTD), (Loan to 
acquire dwelling for shareholder’s habitation was income); Tick v. MNR, [1972] C.T.C. 
137 (FCTD) (Owner of five private companies not permitted to set off one company’s 
debt to him against his debts to other companies for purposes of provision). 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders; IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt; IT-503: Exploration and development shares (archived). 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


CRA Audit Manual: 24.12.0: Shareholder debt. 
Forms: T2) SCH 11: Transactions with shareholders, officers, or employees. 


(2.1) Persons connected with a shareholder — For the pur- 
poses of subsection (2), a person is connected with a shareholder of 
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S. 15(2.4)(b) 


a particular corporation if that person does not deal at arm’s length 
with the shareholder and - 9 person is a ganas cy te rn 


(a) a foreign affiliate of the particular corporation; or 


(b) a foreign affiliate of a person resident in Canada with which 
the particular corporation does not deal at arm’s length. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


(2.2) When s. 15(2) not to apply — non-resident. per- 
sons — Subsection (2) does not apply to indebtedness betweén 
non-resident persons. 

Related Provisions: 90(4)— Loan from foreign affiliate included in income; 


Oe Migs FAPI on income from loans ‘between non-resident 
corporations, 


History: Subsec. 15(2.2).added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seq.. 


CRA Audit Manual: 24.12.2: Subsection 15(2) — shareholder debt. 


(2.3) When s. 15(2) not to apply — ordinary lending busi- 
ness — Subsection (2) does not apply to a debt that arose in the 
ordinary course of the creditor’s business or a loan made in the or- 
dinary course of the lender’s ordinary business of lending money 
where, at the time the indebtedness arose or the loan was made, 
bona fide arrangements were made for repayment of the debt or 
loan within a reasonable time. 


Related Provisions: 80.4(2), (3) — Deemed interest; 90(5)(b) — Parallel rule for 
loans from foreign affiliates. 


History: Subsec. 15(2.3) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seq. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


CRA Audit Manual: 24.12.2: Subsection 15(2) — shareholder debt. 


(2.4) When s. 15(2) not to apply — certain employees — 
Subsection (2) does not apply to a loan made or a debt that arose 


(a). in respect.of an individual who is an employee of.the lender 
or creditor but not a specified employee of the lender or creditor, 


(b) in respect of an individual who is an employee of the lender 
or creditor or who is the spouse or common-law partner of an 
employee of the lender or creditor to enable or assist the indivi- 
dual to acquire a dwelling or a share of the capital stock of a 
cooperative housing corporation acquired for the sole purpose of 
acquiring the right to inhabit a dwelling owned by the corpora- 
tion, where the dwelling is for the individual’s habitation, 


S. 15(2.4)(c) 


(c) where the lender or creditor is a particular corporation, in 
respect of an employee of the particular corporation or of an- 
other corporation that is related to the particular corporation, to 
enable or assist the employee to acquire from the particular cor- 
poration, or from another corporation related to the particular 
corporation, previously unissued fully paid shares of the capital 
stock of the particular corporation or the related corporation, as 
the case may be, to be held by the employee for the employee’s 
own benefit, or 


(d) in respect of an employee of the lender or creditor to enable 
or assist the employee to acquire a motor vehicle to be used by 
the employee in the performance of the duties of the employee’s 
office or employment, 


where 


(e) it is reasonable to conclude that the employee or the em- 
ployee’s spouse or common-law partner received the loan, or be- 
came indebted, because of the employee’s employment and not 
because of any person’s share-holdings, and 


(f) at the time the loan was made or the debt was incurred, bona 
fide arrangements were made for repayment of the loan or debt 
within a reasonable time. 
Related Provisions: 15(2.7)— Deemed specified employee of a partnership; 
80.4(2), (3) — Deemed interest. 


History: Paras. 15(2.4)(b) and (e) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)‘‘com- 
mon-law partner’. 


Subsec. 15(2.4) added by 1998, c. 19, subsec. 75(2), applicable to loans made and in- 
debtedness arising in 1990 et seg., except that in its application to loans made and 
indebtedness arising before April 26, 1995, subsec. 15(2.4) shall be read without refer- 
ence to paragraph (e). 

Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


CRA Audit Manual: 24.12.2: Subsection 15(2) — shareholder debt. 


(2.5) When s. 15(2) not to apply — certain trusts — Subsec- 
tion (2) does not apply to a loan made or a debt that arose in respect 
of a trust where 


(a) the lender or creditor is a private corporation; 
(b) the corporation is the settlor and sole beneficiary of the trust; 


(c) the sole purpose of the trust is to facilitate the purchase and 
sale of the shares of the corporation, or of another corporation 
related to the corporation, for an amount equal to their fair mar- 
ket value at the time of the purchase or sale, as the case may be, 
from or to the employees of the corporation or of the related 
corporation (other than employees who are specified employees 
of the corporation or of another corporation related to the corpo- 
ration), as the case may be; and 


(d) at the time the loan was made or the debt incurred, bona fide 
arrangements were made for repayment of the loan or debt 
within a reasonable time. 
Related Provisions: 15(2.7)— Deemed specified employee of a partnership; 
80.4(2), (3) — Deemed interest. 


History: Subsec. 15(2.5) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seg., except that in its application to loans made 
and indebtedness arising before June 20, 1996, subsec. 15(2.5) shall be read without 
reference to “(other than employees who are specified employees of the corporation or 
of another corporation related to the corporation)”. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


CRA Audit Manual: 24.12.2: Subsection 15(2) — shareholder debt. 


(2.6) When s. 15(2) not to apply — repayment within one 
year — Subsection (2) does not apply to a loan or an indebtedness 
repaid within one year after the end of the taxation year of the 
lender or creditor in which the loan was made or the indebtedness 
arose, where it is established, by subsequent events or otherwise, 
that the repayment was not part of a series of loans or other transac- 
tions and repayments. 


Related Provisions: 80.4(2), (3) — Deemed interest; 90(5)(a) — Similar rule for 
loans from foreign affiliates; 248(10) — Series of transactions. 
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History: Subsec. 15(2.6) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seq. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 

I.T. Technical News: 3 (paragraphs 15(2)(b) oad 20(1)@)). 

CRA Audit Manual: 24.12.2: Subsection 15(2) — shareholder debt. 


(2.7) Employee of partnership — For the purpose of this sec- 
tion, an individual who is an employee of a partnership is deemed 
to be a specified employee of the partnership where the individual 
is a specified shareholder of one or more corporations that, in total, 
are entitled, directly or indirectly, to a share of any income or loss 
of the partnership, which share is not less than 10% of the income 
or.loss... 

Related Provisions: 248(1) — Definition of “specified employee’. 

History: Subsec. 15(2.7) added by 1998, c. 19, subsec. 75(2), applicable to loans made 
and indebtedness arising in 1990 et seq. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


(3) Interest or dividend on income bond or debenture — 
An amount paid as interest or a dividend by a corporation resident 
in Canada to a taxpayer in respect of an income bond or income 
debenture shall be deemed to have been paid by the corporation and 
received by the taxpayer as a dividend on a share of the capital 
stock of the corporation, unless the corporation is entitled to deduct 
the amount so paid in computing its income. 

Related Provisions: 15(4) — Where paid by corporation not resident in Canada; 
15.1(1), 15.2(1) — Parallel treatment for small business development bonds and small 
business bonds; 18(1)(g) — Payment on income bonds; 112(2.1) — Where no deduc- 
tions permitted; 214(3) — Non-residents’ Canadian income; 258(2) — Deemed divi- 
dend on preferred share. 

Selected Cases [subsec. 15(3)]: R. v. Canadian Pacific Ltd. (No. 1), [1977] 
C.T.C. 606 (FCA) (Interest on income bonds paid by U.S. subsidiary permitted treat- 
ment as deemed dividend). 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures 
(archived); IT-243R4: Dividend refund to private corporations; IT-527: Distress pre- 
ferred shares. 


(4) Idem, where corporation not resident — An amount paid 
as interest or a dividend by a corporation not resident in Canada to a 
taxpayer in respect of an income bond or income debenture shall be 
deemed to have been received by the taxpayer as a dividend on a 
share of the capital stock of the corporation unless the amount so 
paid was, under the laws of the country in which the corporation 
was resident, deductible in computing the amount for the year ‘on 
which the corporation was liable to pay income or profits tax im- 
posed by the government of that country. 

Related Provisions: 15(3)— Where paid by corporation resident in Canada; 


18(1)(g) — Payment on income bonds; 214(3) — Non-residents’ Canadian income; 
258 — Deemed dividend on preferred share. 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures (archived). 


(5) Automobile benefit — For the purposes of subsection (1), the 
value of the benefit to be included in computing a shareholder’s 
income for a taxation year with respect to an automobile made 
available to the shareholder, or a person related to the shareholder, 
by a corporation shall (except where an amount is determined under 
subparagraph 6(1)(e)(i) in respect of the automobile in computing 
the shareholder’s income for the year) be computed on the assump- 
tion that subsections 6(1), (1.1), (2) and (7) apply, with such modi- 
fications as the circumstances require, and as though the references 
therein to “the employer of the taxpayer”, “the taxpayer’s em- 
ployer” and “the employer” were read as “the corporation”. 
Related Provisions: 15(7) — Application; 214(3)(a) — Non-residents’ 
income, 


History: Subsec. 15(5) amended by 1997, c. 10, subsec. 269(2),.applicable to 1996 et 
seq. Subsec. (5) formerly read: 


Canadian 


(5) For the purpose of subsection (1), the value of the benefit to be, included i in, 
computing a shareholder’s income for a taxation year with respect to an automo- 
bile made available to the shareholder, or a person related to the shareholder, by 
a corporation shall (except where an amount is determined under subparagraph 
6(1)(e)(i) in respect of the automobile in computing the shareholder’s income for 
the year) be computed on the assumption that subsections 6(1), (1:1) and (2) 
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apply, with such modifications as the circumstances require, and as though the 
references therein to “the employer of the taxpayer’, “the taxpayer’s. employer” 
and “the employer’ were read as “the corporation”. 


Subsec. 15(5) substituted by 1994, c, 21, subsec, 9(3), applicable to 1993 et seq. That 
subsec. formerly read: é : 


~ (5) For the purposes of subsection ( 1), the value of the benefit to be included in 
computing the income of a shareholder for a taxation year with respect to an 
automobile made available to the shareholder, or to a person related to the share- 
holder, by a corporation shall, except when an amount has been included in:com- 
puting the shareholder’s income by virtue of paragraph 6(1)(e) in respect of. the 
automobile, be computed on the assumption that subsections 6(1), (2) and (2.2) 

- apply; with such modifications as the circumstances require, and as though the 
references in those subsections to “the employer” or “the taxpayers employer’, 
as the case may. be, were read as references to; “the, corporation”. 


Regulations: 200(2)(h), 200(4) (information returns). 


Interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal. use of a motor vehicle supplied by an employer — after 
1992. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 
(6) [Repealed under former Act] 


(7) Application of subsecs. (1), (2) and (5) — For greater cer- 
tainty, subsections (1), (2) and (5) are applicable in computing, for 
the purposes of this Part, the income of a shareholder or of a person 
or partnership whether or not the corporation, or the lender or credi- 
tor, as the case may be, was resident or carried on business in 
Canada. 

interpretation Bulletins: IT-63R5: Benefits, including standby charge for an auto- 
mobile, from the personal use of a motor vehicle supplied by an employer — after 


1992; IT-119R4: Debts of shareholders and certain persons connected with sharehold- 
ers; IT-432R2: Benefits conferred on shareholders. 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(8) [Repealed] 


History: Subsec: 15(8) repealed by 1998, c.\19, subsec. 75(3), applicable to loans 
made and indebtedness arising in 1990 et seg. The subsec, formerly read: 


(8) Where subsec: (2) does not apply — Subsection (2) does not apply in 
respect of indebtedness between non-resident persons. 


(9) Deemed benefit to shareholder by corporation — 
Where an amount in respect of a loan or debt is, deemed by section 
80.4 to be a benefit received by a person or partnership in.a taxation 
year; the amount is deemed for the purpose of subsection (1) to bea 
benefit conferred in the year on a shareholder, unless subsection 
6(9), or paragraph 12(1)(w) applies to the amount. 


History: Subsec. 15(9) amended by 1998, c. 19, subsec. 75(4), applicable to taxation 
years that end after November 1991. The subsec. formerly read: 


(9) Where an amount in respect of a loan or debt is deemed by section 80.4 to be 
a benefit received by a person or partnership in a taxation year, the amount of the 
loan or debt (other than any amount to which subsection 6(9) or paragraph 
12(1)(w) applies) shall be deemed for the purposes ‘of subsection (1) to be a 
benefit conferted in the year on a’shareholder. 


Regulations: 200(2)(i) (information return). 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders; IT-421R2: Benefits. to individuals, corporations and share- 
holders from loans or debt. 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


CRA Audit Manual: 24.12.5: Section 80.4 — benefit on interest-free or low-interest 
loans — non-residents. 


Definitions [s. 15]: “Act” — Interpretation Act 35(1); “affiliated” — 251.1, 
; “arm’s length” — 251(1); “beneficially interested” 
“business” — 248(1); “Canada” —255; “carried on business in Canada” — 253; 
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“class” —= 248(6); ‘common share”, “common-law partner” —=248(1); “connected” — 
15(2.1); “contemplated shardholder” — 15(1:4);: “corporation” —248(1), Interpreta- 
tion Act 35(1); “dividend”, “employee” — 248(1); “forgiven amount’ — 15(1.21); 
“goods, and services tax” — 248(1); “identical” — 248(12); “income bond”, “income 
debenture”, “individual” — 248(1); “legislature” — Interpretation Act 35(1); “motor 
vehicle” — 248(1); “obligation” — 248(26); “paid-up capital” — 89(1), 248(1); “per- 
son”, “property” — 248(1); “province” — Interpretation Act 35(1); “resident in Can- 
ada” — 94(3)(a)(viii), 250;\ “series” —248(10);° “share”, “shareholder” — 248(1); 
“specified employee” — 15(2.7), 248(1); “specified shareholder’, “stock dividend” — 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” —104(1), 248(1), (3). 
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15.1(1) Interest on small business development bonds — 
Any amount received by a taxpayer as or on account of interest on a 
small business development bond shall, except for the purposes of 
Part IV, be deemed to have been received as, a taxable dividend. 


Related Provisions: 15(3) — Parallel rule for income bonds; 15.2(1) — Parallel rule 
for small business bonds. 


(2) Rules for small business development bonds — Where 
a corporation (in this section referred to as the “issuer’’) has’ issued 
an obligation that is at any time a small business development bond, 
notwithstanding any other provision of this Act, 


(a) in computing the issuer’s income) for a taxation year; no de- 
duction shall be made in respect of any:amount paid or payable 
(depending on the method regularly. followed in, computing, the 
issuer’s income) as or on account of interest on the obligation in 
respect of a period that includes that. time; 


(b) except for the purpose of subsection 129(1), to the extent that 
any amount paid by the issuer as oron account of interest on the 
obligation is. not allowed as a deduction because, of paragraph 
(a), it shall; when paid, be deemed to:have been paid as a taxable 
dividend; and 


(c) except for the purposes of paragraph 125(1)(b), the issuer’s 
taxable income for any taxation year that includes a period 
throughout which the obligation was a, small business. develop- 
ment bond but 


(i) the issuer was not an eligible small business corporation, 
or 


(ii) all or substantially all of the proceeds from the issue of 
the obligation cannot reasonably be regarded as having been 
used by the issuer or a corporation with, which it was not 
dealing at arm’s length in the financing of an active business 
carried on in Canada immediately before the obligation was 
issued 


shall be deemed to be an amount equal to the total of 


(iii) the amount paid or payable (depending on the method 
regularly followed in computing the, issuer’s income) as or 
on account of interest on the obligation in respect of that pe- 
riod, and 


(iv) the issuer’s taxable income otherwise determined>for the 
year, 


(3) Definitions — In this section, 


“eligible small business corporation” at any time means a taxable 
Canadian corporation that at that time is 


(a) a small business corporation, or 


(b) a cooperative corporation (within the meaning assigned by 
subsection 136(2)) all or substantially all of the assets of which 
are used in an active business carried on by it in Canada; 


‘joint election” means an election that is made in prescribed form, 
containing prescribed information, jointly by the issuer of an obli- 
gation and the person who is the holder of the obligation at the time 
of the election, that is filed with the Minister by the holder, and in 
which the holder and the issuer elect that this section apply to the 
obligation; 


“majority interest partner” — [Repealed] 
History: The definition “majority interest partner” in subsec. 15.1(3) repealed by 
1998, c. 19, s,.76, applicable after, April 26, 1995. The definition formerly read: 


“majority interest partner” of a partnership means a taxpayer who, if subsection 
97(3.1) applied to. this section, would be deemed to be,a majority interest partner 
of the partnership; 


“qualifying debt obligation” of a corporation at a particular time 
means an obligation that is a bond, debenture, bill, note, mortgage, 
hypothecary claim or similar obligation issued after February 25, 
1992 and before 1995, 


(a) the principal amount of which is not less than maa 000. or 
more than $500,000, 
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(b) that is issued for a term of not more than 5 years and, except 
in the event of a failure or default under the terms or conditions 
of the obligation, not less than one year, and 


(c) that was issued not more than 5 years before the particular 
time, 


if the obligation is issued by the corporation 


(d) as part of a proposal to, or an arrangement with, its creditors 
that has been approved by a court under the Bankruptcy and In- 
solvency Act, 


(e) at a time when all or substantially all of its assets are under 
the control of a receiver, receiver-manager, sequestrator or trus- 
tee in bankruptcy, or 


(f) at a time when, because of financial difficulty, the corpora- 
tion is in default, or could reasonably be expected to default, on 
a debt held by a person with whom the corporation was dealing 
at arm’s length and the obligation is issued, in whole or in part, 
directly or indirectly in exchange or substitution for that debt; 
History: The opening words of the definition “qualifying debt obligation” in subsec. 


15.1(3) amended to add “hypothecary claim” by 2001, c. 17, s. 198, in force June 14, 
2001. 


The opening words of the definition of “qualifying debt obligation” in subsec. 15.1(3) 
amended by 1994, c. 8, subsec. 1(1), applicable to obligations issued after 1992; and, 
for the purpose of the definition “small business development bond” in subsec. 15.1(3), 
an election made before August 11, 1994 in respect of an obligation issued after 1992 
and before 1995 shall be deemed to have been made within 90 days after the day the 
obligation was issued. The opening words formerly read: 


“qualifying debt obligation” of a corporation at a particular time means an obli- 
gation that is a bond, debenture, bill, note, mortgage or similar obligation issued 
after December 11, 1979 and before 1988 or after February 25, 1992 and before 
1993, 


“small business development bond” at any time means 


(a) an obligation that is at that time a qualifying debt obligation 
issued after 1981 and before 1988 by a Canadian-controlled pri- 
vate corporation in respect of which a joint election was made 
within 90 days after the later of its issue date and March 30, 
1983, 


(b) an obligation that is at that time a qualifying debt obligation 
issued after February 25, 1992 by a Canadian-controlled private 
corporation in respect of which a joint election was made within 
90 days after its issue date, or 


(c) an obligation that is at that time a qualifying debt obligation 
issued by a Canadian-controlled private corporation if 


(i) it is reasonable to consider that the corporation and the 
holder of the obligation intended that this section apply to the 
obligation, having regard to such factors as may be relevant, 
including the rate of interest stipulated under the terms of the 
obligation and the manner in which the corporation and the 
holder have treated the obligation for the purposes of this 
Act, and 


(ii) the holder files with the Minister a joint election in re- 
spect of the obligation within 90 days after the date of notifi- 
cation by the Minister that a joint election in respect of the 
obligation has not been filed. 


Related Provisions: 248(1)“small business development bond” — Definition. ap- 
plies to entire Act. 


(4) Money borrowed — Notwithstanding any other provision of 
this Act, an amount paid or payable by a taxpayer pursuant to a 
legal obligation to pay interest on borrowed money used for the 
purpose of acquiring a small business development bond shall be 
deemed to be an amount paid or payable, as the case may be, on 
borrowed money used for the purpose of earning income from a 
business or property. 


(5) False declaration — Where the Minister establishes that an 
issuer has knowingly or under circumstances amounting to gross 
negligence made a false declaration in a joint election in respect of 
an obligation, the reference in subparagraph (2)(c)(iii) to “the 
amount paid-or payable’ shall in respect of the obligation be read as 
a reference to “3 times the amount paid or payable”. 
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(6) Disqualification —— Where at a particular time an issuer 
makes a joint election in respect of an obligation and 


(a) the issuer or any other corporation associated at the time the 
obligation was issued with the issuer, 


(b) an individual who controls or is a member of a related group 
that controls the issuer, or 

(c) a partnership any member of which, who is a majority inter- 
est partner of the partnership, controls, or is a member of a re- 
lated group that controls, the issuer 


had at or before the particular time made a joint election in respect 
of any small business development bond or small business bond, as 
the case may be, for the purposes of this section, the issuer shall be 
deemed not to be an eligible small business corporation in respect 
of the obligation. 


(7) Exception — Subsection (6) does not apply in respect of an 
obligation issued at any time where the issue price of the obligation 
does not exceed the amount, if any, by which 


(a) $500,000 
exceeds 


(b) the total of all amounts each of which is the principal amount 
outstanding immediately after that time in respect of 


(i) another obligation that is a small business development 
bond issued by 


(A) the issuer, or 
(B) a corporation associated with the issuer, or 
(ii) a small business bond issued by 


(A) an individual who controls, or is a member of a re- 
lated group that controls, the issuer, or 


(B) a partnership any member of which, who is a majority 
interest partner of the partnership, controls, or is a mem- 
ber of a related group that controls, the issuer. 


Related Provisions [s. 15.1]: 136 — Cooperative not private corporation — excep- 
tion; 143(1)(k) — Communal organization (e.g. Hutterite colony) may issue small busi- 
ness development bond. 


History [s. 15.1]: S. 15.1 substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 6, 
applicable to obligations issued after February 25, 1992. For the purpose of the defini- 
tion “small business development bond” in subsec. 15.1(3), an election made in respect 
of an obligation after February 25, 1992 and before September 9, 1993, shall be 
deemed to have been made within 90 days after the day the obligation was issued. S. 
15.1 formerly read: 


15.1 (1) Small business development bond — Any amount received by a tax- 
payer as or on account of interest in respect of a small business development 
bond shall, except for the purposes of Part IV, be deemed to have been received 
as a taxable dividend. 


(2) ldem — Where a corporation, in this section referred to as the “issuer”, has 
issued an obligation that is at any time a small business development bond, not- 
withstanding any other provision of this Act, the following rules apply: 


(a) in computing the income of the issuer for a taxation year, no deduction 
shall be made in respect of any amount paid or payable (depending on the 
method regularly followed by the issuer in computing its income) for a pe- 
riod that includes that time as or on account of interest on the bond; 


(b) except for the purposes of subsection 129(1), to the extent that any 
amount paid by the issuer as or on account of interest on the bond is not 
allowed as a deduction by virtue of paragraph (a), it shall, when paid, be 
deemed to have been paid as a taxable dividend; and 


(c) [Repealed under former Act] 


(d) except for the purposes of paragraph 125(1)(b), the taxable income of the 
issuer for any taxation year that includes a period throughout which the obli- 
gation was a small business development bond shall, where 


(i) the issuer was not an eligible small business corporation, 


(ii) the property acquired with the proceeds of the bond or the property 
referred to in subparagraph (d)(iii) of the definition “qualifying debt ob- 
ligation” in subsection (3) 


(A) was not property used for specified purposes by the issuer, or 
(B) was not owned by the issuer, or 


(iii) all or substantially all of the proceeds from the issue of an obliga- 
tion issued in circumstances described in subparagraphs (e)(i) to (iii) of 
the defintion “qualifying debt obligation” in subsection (3) cannot rea- 
sonably be regarded as having been used by the issuer or a corporation 
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with which it was not dealing. at arm’s length in the financing of an 
active business carried on in Canada immediately before the time of its 
issuance, : 


be deemed to be an amount equal to the total. of 


(iv) the amount paid or payable (depending on the method regularly fol- 
lowed by the issuer in computing its income) for that period as or on 
account of interest on the obligation, and 


(v) its taxable income otherwise determined for the year. 
(3) Definitions — In this section, 


“eligible small business corporation” at any time means a taxable Canadian cor- 
poration that at that time is 


(a) a small business corporation, or 


(b) a cooperative corporation (within the meaning assigned’ by subsection 
136(2)) ‘all or substantially all of the assets of which are used in an active 
business carried on by it in Canada; 


“Soint election” means an election made in prescribed form jointly by the issuer 
of an obligation and the person who is the holder of the obligation at the election 
time and filed with the Minister by the holder in which the issuer and the holder 
elect that the provisions of this section apply with respect to that obligation and 
in which the issuer declares that 


(a) it is an eligible small business corporation, and 


(b) the property, if any, acquired with the proceeds of or financed or refi- 
nanced by the obligation is property used for specified purposes; 


“property used for specified purposes” means property used primarily in the car- 
rying on of an active business in Canada but does not include 


(a) property that is used. by an issuer primarily for the purpose. of being 
leased to any person, other than an eligible small, business. corporation, 


(i) that does not use the property primarily for the purpose of leasing it 
to any other person, and 


(ii) that would be associated with the issuer if this‘ Act were read without 
reference to paragraph 251(5)(b), or 


(b) property used in a business carried on'by an issuer as a member of a 
partnership; 


“qualifying debt obligation” of a corporation at any particular time means an 
obligation that is a bond, debenture, bill, note, mortgage or similar obligation 
issued after December 11, 1979 and before 1988, 


(a) the principal amount of which is not less than $10,000 or more than 
$500,000, 


(b) that is issued for a term of not more than five years and, except in the 
event of a failure or default under the terms or conditions of the obligation, 
not less than one year, and ' 


(c) that was issued not more than five years before the particular time 

if 
(d) all of the proceeds from the issuance before February 1, 1982 of the 
obligation are used by the corporation 


(i) to acquire after December 11, 1979 and before February 1, 1982 pro- 
perty that is specified property of the corporation, 


(ii) to finance qualified expenditures (within the meaning assigned by 
paragraph 127(10.1)(c)) made by the corporation after December 11, 
1979 and before February 1, 1982 in respect of scientific, research, 


(iii) to repay at any time before February 1, 1982, in whole or in part, 
one or more obligations of the corporation to the extent of an amount 
not exceeding the cost to the corporation of property referred to in sub- 
paragraph (i) or qualified expenditures referred to in subparagraph (it) 
that was acquired or that were incurred by the corporation after Decem- 
ber 11, 1979 and before the time of the repayment, or 


(iv) for any combination of purposes described in subparagraphs (i) to 
(iii), or 


(e) the obligation is issued by the corporation 


(i) as part of a proposal to, or an arrangement with, its creditors that has 
been approved by a court under the Bankruptcy and Insolvency Act; 


(ii) at a time when all or substantially all of its assets are under the con- 
trol of a receiver, receiver-manager, sequestrator or trustee in bank- 
ruptcy, or 

(iii) at a time when, by reason of financial difficulty, the corporation is 
in default, or could reasonably be expected to default, on a debt held by 
a person with whom the corporation was dealing at arm’s length and it is 
issued, in whole or in part, directly or indirectly in exchange or substitu- 
tion for that debt; 


“small business development bond” at any time means 


(a) an obligation that is at that time a qualifying debt obligation issued 
before 1982 by a Canadian-controlled private corporation in respect of 
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which a joint election was made at a particular time that is within 90 days 
after the later of its issue date and February 26, 1981, or 


(b) an obligation that is at that time a qualifying debt obligation issued after 
1981 by a Canadian-controlled private corporation in respect of which a 
joint election was made at a particular time that is within 90 days after the 
later of its issue date and March 30, 1983; 


“specified property” of an issuer means property acquired by the issuer that is 


(a) depreciable property that has not been used for any purpose whatever 
before it was acquired by the issuer, or 


(b) capital property that is land (excluding any building or other structure 
affixed to land) other than land acquired by the issuer from a person with 
whom it was not dealing at arm’s length, 


but does not include any 
(c) automobile, or 


(d) transportation equipment used principally for the purpose of transporting 
persons other than passengers who pay for the transportation services. 


(4) Presumption — Where an issuer has disposed of specified property, for the 
purposes of paragraph (2)(d), the property shall be deemed to be owned by the 
issuer and to be property used for specified purposes if, in the thirty day period 
after, the date of disposition of the property, the principal amount of the obliga- 
tion is reduced by an amount not less than the amount by which the proceeds of 
disposition to the issuer of the property exceed the expense incurred by it in 
disposing of the property. 

(5) Idem — Notwithstanding any other provision of this Act, an amount paid or 
payable by a taxpayer pursuant to a legal obligation to pay interest on borrowed 
money used for the purpose of acquiring a small business development bond 
shall be deemed to be an amount paid or payable, as the case may be, on bor- 
rowed money used for the purpose of earning income from a_ business or 
property. 

(6) False declaration — Where an issuer knowingly or under circumstances 
amounting to gross negligence makes a false declaration in a joint election in 
respect of an obligation, the reference in subparagraph (2)(d)(iv) to “the amount” 
shall in respect of the issuer be read as a reference to “3. times the amount’. 


(7) Presumption — Where at any particular time an issuer makes a joint elec- 
tion in respect of an obligation and at or before that time the issuer or any other 
corporation associated with the issuer at or before that time makes or has made a 
joint election in respect of any other obligation, for the purposes of this section, 
the issuer shall be deemed not to be an eligible small business corporation. 


(8) Idem — For the purposes of this section, where an eligible small business 
corporation has acquired property from another person who did not deal at arm’s 
length ‘with the corporation immediately after the acquisition, the corporation 
shall be deemed to have acquired the property 


(a) from the person from whom that other person acquired the property; and 
(b) at the time the other person acquired the property. 


(9) Exception — Where an issuer or any corporation associated with the issuer 
has made a joint election in respect of a small business development bond, sub- 
section (7) shall not apply with respect ‘to the issuer and any corporation associ- 
ated with that issuer that would, but for that subsection, be an eligible small 
business corporation in respect of any, obligation issued at any particular time 
after May 23, 1985 in circumstances described in any of subparagraphs (e€)(i) to 
(iii) of the definition “qualifying debt obligation” in subsection (3), if the issue 
price of any such bond does not exceed the amount, if any, by which 


(a) $500,000 
exceeds 


(b) the total of all amounts each of which is the principal amount outstanding 
at that time in respect of 


(i) a small business development bond issued ; 
(A) before’the particular time by the issuer, or 


(B) at or before the particular time by a corporation associated with 
the issuer, or 


(ii) a small business bond issued at or before the particular time by 


(A) an individual who controls or is a member of a related group 
that controls the issuer, or 


(B) a partnership any member of which is a person who is a major- 
ity interest partner of the partnership (within the meaning assigned 
by subsection 97(3.1)) and who controls, or is a member of a related 
group that controls, the issuer. 


(10) Presumption — Notwithstanding the definition “small business develop- 
ment bond” in subsection (3), where the holder of a qualifying debt obligation 
issued by a Canadian-controlled private corporation has not filed with the Min- 
ister a joint election within the time referred to in that definition and, after the 
issue of the qualifying debt obligation, the corporation has not issued a small 
business development bond, other than a small business development bond that 
is an obligation described in paragraph (e) of the definition “qualifying debt obli- 
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gation” in subsection (3), the obligation shall be deemed to be a small business 
development bond if 


(a) it is reasonable to consider that the corporation and the holder intended 
that this section would apply to the obligation having regard to such factors 
as may be relevant, including the rate of interest stipulated under the terms 
of the obligation and the manner in which the corporation and the holder 
have treated the obligation for the purposes of this Act; and 


(b) the holder files with the Minister a joint election within 90 days from the 
later of 


(i) the date of notification by the Minister that a joint election in respect 


of the obligation has not been filed pursuant to the definition “small bus- 
iness development bond” in subsection (3), and 


(11) March 30, 1983 


(11) Penalties — For the purpose of subsection 163(3), where an amount is ad- 
ded to the taxable income of an issuer by virtue of subsection (6), the amount 
shall be deemed to be a penalty assessed by the Minister under section 163. 
(12) Replacement property — Where, at any time after December 11, 1979, an 
amount has become receivable by a corporation as proceeds of disposition 
(within the meaning assigned by paragraph (b), (c) or (d) of the definition “pro- 
ceeds of disposition” in subsection 13(21) or paragraph (b), (c) or (d) of the defi- 
nition of that expression in section 54) of specified property and the corporation 
has, before the end of the first taxation year following the taxation year in which 
an amount in respect of the disposition of the specified property has become 
receivable, acquired a replacement property (within the meaning assigned by 
subsection 13(4.1) or 44(5)) that is specified property, for the purpose of subsec- 
tion (4) the cost to the corporation of its replacement property shall be deemed to 
be an expense incurred by it in disposing of the specified property. 
Cl. 15.1(3)(b)(iv)(A) amended by 1994, c. 7, Sch. V (1992, c. 27), para. 90(1)(q), to 
substitute “Bankruptcy and Insolvency Act” for “Bankruptcy Act’, in force November 
30, 1992. 
Definitions [s. 15.1]: “active business”, “amount” — 248(1); “arm’s length” — 
251(1); “associated” — 256; “borrowed money”, “business” — 248(1); “Canada” — 
255; “Canadian-controlled private corporation” — 125(7), 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “eligible small business corporation” — 15.1(3); “‘in- 
dividual” — 248(1); “issuer” — 15.1(2); “joint election” — 15.1(3); “majority interest 
partner”, “Minister”, “person”, “prescribed”, “property” — 248(1); “principal 
amount’ — 248(1), (26); “qualifying debt obligation” — 15.1(3); “related group” — 
251(4); “small business bond” — 15.2(3), 248(1); “small business corporation” — 
248(1); “small business development bond” — 15.1(3), 248(1); “taxable Canadian cor- 
poration”, “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “‘tax- 
ation year” — 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 15.1]: IT-507R: Small business development bonds and 
small business bonds (archived). 


15.2 (1) Interest on small business bond — Any amount re- 
ceived by a taxpayer as or on account of interest on a small business 
bond shall, except for the purposes of Part IV, be deemed to have 
been received as a taxable dividend from a taxable Canadian 
corporation. 


Related Provisions: 15(3) — Parallel rule for income bonds; 15.1(1) — Parallel rule 
for small business development bonds. 


(2) Rules for small business bonds — Where an individual or 
a partnership (in this section referred to as the “issuer’”) has issued 
an obligation that is at any time a small business bond, notwith- 
standing any other provision of this Act, 


(a) in computing the issuer’s income for a taxation year, no de- 
duction shall be made in respect of any amount paid or payable 
(depending on the method regularly followed in computing the 
issuer’s income) as or on account of interest on the bond in re- 
spect of a period that includes that time; and 


(b) for any taxation year that includes a period throughout which 
the obligation was a small business bond but 


(i) the issuer was not an eligible issuer, or 


(ii) all or substantially all of the proceeds from the issue of 
the obligation were not used by the issuer in the financing of 
an active business carried on by the issuer in Canada imme- 
diately before the time of the issue of the obligation, 


there shall be added to the tax otherwise payable under this Part 
by the issuer for that taxation year an amount equal to 29% of 
the amount of interest paid or payable (depending on the method 
regularly followed in computing the issuer’s income) in respect 
of the bond for that period. 
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(3) Definitions — In this section; 


“eligible issuer” at any time means 


(a) an individual (other than a trust) who is resident in Canada 
and who 


(i) has not made a joint election before that time in respect of 
a small business bond, 


(ii) is not a majority interest partner of a partnership that has 
made a joint election before that time in respect of a small 
business bond, and 


(ii1) neither controls nor is a member of a related group that 
controls i 


(A) a corporation that has made a joint election before 
that time in respect of a small business development 
~ bond, or 


(B) a corporation that is associated with a corporation re- 
ferred to in clause (A), or 


(b) a partnership 


(i) each member of which is an individual (other than a trust) 
who is resident in Canada, 


(ii) each majority interest partner, if any, of which is an eligi- 
ble issuer, and 


(iii) that has not made a joint election before that time in re- 
spect of a small business bond; 


“joint election” means an election that is made in prescribed form, 
containing prescribed information, jointly by the issuer of an obli- 
gation and the person who is the holder of the obligation at the time 
of the election, that is filed with the Minister by the holder and in 
which the holder and the issuer elect that the provisions of this sec- 
tion apply with respect to that obligation; 


Related Provisions: 96(3) — Election by partners. 


“majority interest partner” — [Repealed] 


History: The definition “majority interest partner” in subsec. 15.2(3) repealed by 
1998, c. 19, s. 77, applicable after April 26, 1995. The definition formerly read: 


“majority interest partner” of a partnership means a taxpayer who, if subsection 
97(3.1) applied to this section, would be deemed to be a majority interest partner 
of the partnership; 


“qualifying debt obligation” of an issuer at a particular time 
means an obligation that is a bill, note, mortgage, hypothecary 
claim or similar obligation issued after February 25, 1992 and 
before 1995, 


(a) the principal amount of which is not less than $10,000 or 
more than $500,000, 


(b) that is issued for a term of not more than 5 years and, except 
in the event of a failure or default under the terms or conditions 
of the obligation, not less than one year, and 


(c) that was issued not more than 5 years before the particular 
time, 


if the obligation is issued 


(d) as part of a proposal to, or an arrangement with, the issuer’s 
creditors that has been approved by a court under the Bank- 
ruptcy and Insolvency Act, 


(e€) at a time when all or substantially all of the issuer’s assets 
are under the control of a receiver, receiver-manager, sequestra- 
tor or trustee in bankruptcy, or 


(f) at a time when, because of financial difficulty, the issuer is in 
default, or could reasonably be expected to default, on a debt 
incurred in the course of the issuer’s business and held by a per- 
son with whom the issuer was dealing at arm’s length or, where 
the issuer is a partnership, by a person with whom each member 
of the partnership was dealing at arm’s length, and it is issued, in 
whole or in part, directly or indirectly in exchange or substitu- 
tion for that debt, 


Subdivision b — Income or Loss from a Business or Property 


and the funds from the issue of the obligation are used in Canada in 
a business of the issuer carried on immediately before the time of 
issue; 

History: The opening words of the definition “qualifying debt obligation” in subsec. 
15.2(3) amended to add eee claim” by 2001, c.'17,'s. 199, in force June 14, 
2001. 

The opening words of the definition of “qualifying debt obligation” in subsec. 15.2(3) 
amended by 1994, c. 8, subsec. 2(1), applicable to obligations issued after 1992; and, 
for the purposes of the definition “small business bond” in subsec. 15.2(3), an election 
made before August 11, 1994 in respect of an obligation issued after 1992 and before 
1995 shall be deemed to have been made within 90 days after the day the obligation 
was issued. The opening words formerly read: 


“qualifying debt obligation” of an issuer at a particular time means an obligation 
that is a bill, note, mortgage or similar obligation issued after November 12, 
1981 and before 1988 or after February 25, 1992 and before 1993, 


“small business bond”’ at any time means 


(a) an obligation that is at that time a qualifying debt obligation, 
issued by an individual or a partnership, in respect of which a 
joint election was made within 90 days after its issue date, or 


(b) an obligation that is at that time a qualifying debt obligation 
issued by an individual or a partnership if 


(i) it is reasonable to consider that the issuer and the holder 
of the obligation intended that this section apply to the obli- 
gation, having regard to such factors as may be relevant, in- 
cluding the rate of interest stipulated under the terms of the 
obligation and the manner in which the issuer and the holder 
have treated the obligation for the purposes of this Act, and 


(ii) the holder files with the Minister a joint election in re- 
spect.of the obligation within 90 days after the date of notifi- 
cation by the Minister that a joint election in respect of the 
obligation has not been filed under paragraph (a). 


Related Provisions: 96(3) — Election by partners; 248(1)“small business bond” — 
Definition applies to entire Act. 


(4) Status of interest — Notwithstanding any other provision of 
this Act; an amount paid or payable by a taxpayer pursuant to a 
legal obligation to pay interest on borrowed money used for the 
purpose of acquiring a small business bond shall be deemed to be 
an amount paid or payable, as the case may be, on borrowed money 
used for the purpose of earning income from a business or property. 


(5) False declaration — Where the Minister establishes that an 
issuer has knowingly or under circumstances amounting to gross 
negligence made a false declaration in a joint election in respect of 
an obligation, the reference in paragraph (2)(b) to “29%” shall, in 
respect of the obligation, be read as a reference to “87%”. 


(6) Partnerships — For the purpose of paragraph (2)(b), in the 
case of an issuer that is a partnership, the expression “tax otherwise 
payable under this Part by the issuer” shall be read as a reference to 
the “tax'otherwise payable under this Part’ by each member of the 
partnership” and each member shall add to that member’s tax other- 
wise payable under this Part for the taxation year that, includes the 
period described in paragraph (2)(b) the amount that can reasonably 
be regarded as that member’s share of the amount determined under 
that paragraph. with respect to the partnership. 


(7) Deemed eligible issuer — Where, but for subparagraphs 
(a)(i), (ii) and (iii) and (b)(ii) of the definition “eligible issuer” in 
subsection (3), an individual or a partnership would be an “eligible 
issuer’, the individual or partnership shall be deemed to be an eligi- 
ble issuer in respect of a small business bond at any time where the 
issue price of the bond does not exceed gts amount, if any, by 
which 


(a) $500,000 
exceeds 


(b) where the issuer is an individual, the total of all amounts 
each of which is the principal amount outstanding immediately 
after that time in respect of 


(i) another obligation that is a small business bond issued by 
(A) the individual, or 
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(B) a'partnership of which the individual is a majority in- 
terest partner, or 


(ii) a small business development bond issued. by 


(A) a corporation that is controlled by the individual or by 
a related group of which the individual is a member, or 


(B) a corporation that is associated with a corporation re- 
ferred to in clause (A), or 


(c) where the issuer is a partnership, the total of all amounts 
each of which is the principal amount outstanding immediately 
after that time in respect of 


(i) another obligation that is a small business bond issued by 
(A) the partnership, 


(B) an individual who is a majority interest partner of the 
partnership, or 


(C). a, partnership, of which the individual referred to in 
clause (B) is a majority interest partner, or 


(ii) a small business development bond issued by 


(A) a corporation that is controlled by the individual re- 
ferred to in clause (i)(B) or by a related group of which 
the individual is a member, or 


(B).a corporation that is associated with a cpmporagion re- 
ferred to in clause (A). 


History [s. 15.2]: S. 15.2 substituted by 1994; \c. 7, Sch. VII (1993, c. 24), s. 6 
applicable with respect to obligations issued after February 25, 1992. For the purposes 
of the definition “small business bond” in subsec. 15.2(3), an election made in respect 
of an obligation after February 25, 1992 and» before September 9, 1993, shall be 
deemed to have been made. within 90 days after the day the obligation was issued. S. 
15.2 formerly read: 


15.2 (1) Small business bond — Any amount received by a taxpayer as or on 
account of interest in respect of a small business bond shall, except for the pur- 
poses of Part IV, be deemed to have been received as a taxable dividend from a 
taxable: Canadian corporation. 


(2) l\dem — Where an individual or partnership (in this section referred to as the 
“issuer’) has issued an obligation that is at any time a small business bond, not- 
withstanding any other provision of this Act, the following rules apply: 


(a) in computing the income of the issuer for a taxation year, no deduction 
shall be made in respect of any amount paid or payable (depending on the 
method regularly followed by the issuer in computing its income) for a pe- 
riod that includes that time as or on account of interest on the bond; and 


(b) for any taxation year that includes a period throughout which the obliga- 
tion was a small-business bond but 


(i) the issuer was not an eligible issuer, or 


(ii) all or substantially all of the proceeds from the issue of an obligation 
issued in circumstances described in paragraph (d) of the definition 
“qualifying debt obligation” in subsection(3) were, not used by the eligi- 
ble issuer in the financing of an active business carried on by it in Can- 
ada immediately before the time of the issuance of the obligation, 


there shall be added to the tax otherwise payable by the issuer for that taxa- 
tion year an amount equal to 34% of the amount of interest paid or payable 
(depending on the method regularly followed by the issuer in computing its 
income) in respect of the bond for that period. 


(3) Definitions — In this section, 
“eligible issuer” means 


(a) an individual (other than a trust) resident in Canada who has not, or is not 
a majority interest partner (within the meaning assigned by subsection 
97(3.1)) of a partnership that has, previously made a joint election in respect 
of a small business bond or who does not control or is not a member of a 
related group that controls a corporation that has previously made a joint 
election in respect of a small business development bond, or 


(b) a partnership, all the members of which are individuals who are eligible 
issuers under paragraph (a); 


‘Joint election” means an election made in prescribed form jointly by the issuer 
of an obligation and the person who is the holder of the obligation at the election 
time and filed with the Minister by the holder in which the issuer and the holder 
elect that the provisions of this section apply with respect to that obligation and 
in which the issuer declares that 


(a) it is an eligible issuer, and 


(b) the requirements of paragraph (d) of the definition “qualifying debt obli- 
gation” in this’ subsection have been met, 


S. 15,2 


“qualifying debt obligation” of an individual or a partnership at any time means 
an obligation that is a bill, note, mortgage or similar obligation issued after No- 
vember 12, 1981 and before 1988, 


(a) the principal amount of which is not less than $10,000 or more than 
$500,000, 


(b) that is issued for a term of not more than five years and, except in the 
event of a failure or default under the terms or conditions of the obligation, 
not less than one year, and 


(c) that was issued not more than five years before that time 
if 
(d) the obligation is issued 
(i) as part of a proposal to, or an arrangement with, the individual’s or 


partnership’s creditors, as the case may be, that has been approved by a 
court under the Bankruptcy and Insolvency Act, 


(ii) at a time when all or substantially all of the individual’s or partner- 
ship’s assets, as the case may be, are under the control of a receiver, 
receiver-manager, sequestrator or trustee in bankruptcy, or 


(iii) at a time when, by reason of financial difficulty, the individual or 
partnership is in default, or could reasonably be expected to default, on a 
debt incurred in the course of the business of the individual or partner- 
ship, as the case may be, and held by a person with whom the individual 
or each member of the partnership was dealing at arm’s length and it is 
issued, in whole or in part, directly or indirectly in exchange or substitu- 
tion for that debt, 


and the funds from the issuance thereof are used in Canada in a business of 
the individual or partnership carried on immediately before the time of 
issuance; 


“small business bond” at any time means an obligation that is at that time a 
qualifying debt obligation issued by an individual or partnership in respect of 
which a joint election was made at a particular time that is within 90 days after 
the later of its issue date and March 30, 1983. 


(4) Presumption — Notwithstanding any other provision of this Act, an amount 
paid or payable by a taxpayer pursuant to a legal obligation to pay interest on 
borrowed money used for the purpose of acquiring a small business bond shall 
be deemed to be an amount paid or payable, as the case may be, on borrowed 
money used for the purpose of earning income from a business or property. 


(5) False declaration — Where an issuer knowingly or under circumstances 
amounting to gross negligence makes a false declaration in a joint election in 
respect of an obligation, the reference in paragraph (2)(b) to “34%” shall be read 
as a reference to “102%”. 


(6) Partnerships — For the purposes of paragraph (2)(b), in the case of an is- 
suer that is a partnership, the expression “tax otherwise payable by the issuer” 
shall be read as a reference to the “tax otherwise payable by each member of the 
partnership” and each member shall add to the member’s tax otherwise payable 
for the taxation year that includes the period described in paragraph (2)(b) the 
amount that can reasonably be regarded as the member’s share of the amount 
determined under that paragraph with respect to the partnership. 


(7) Deemed eligible issuer — Where an individual, a partnership of which the 
individual is a majority interest partner (within the meaning assigned by subsec- 
tion 97(3.1)) or a corporation that is controlled by 

(a) the individual, 

(b) a related group of which the individual is a member, or 


(c) a member of the partnership who is a majority interest partner of the 
partnership (within the meaning assigned by subsection 97(3.1)) 


has preyiously made a joint election in respect of a small business bond or, in the 
case of a corporation, a small business development bond, the individual and any 
partnership of which the individual is a majority interest partner (within the 
meaning assigned by subsection 97(3.1)) shall be deemed to be an eligible issuer 
in respect of any additional small business bond that the individual or partnership 
may issue at any particular time after May 23, 1985 if at the particular time the 
issue price of such additional bond does not exceed the amount, if any, by which 


(d) $500,000 
exceeds, 


(e) where the issuer is an individual, the total of all amounts each of which is 
the principal amount outstanding at that particular time in respect of 


(i) another small business bond issued 
(A) before the particular time by the individual, or 


(B) at or before the particular time by a partnership of which the 
individual is a majority interest partner (within the meaning as- 
signed by subsection 97(3.1)), or 


(ii) a small business development bond issued at or before the particular 
time by 


(A) a. corporation that is controlled by the individual, or by a related 
group of which the individual is a member, or 
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(B) a corporation that is associated with a corporation referred to in 
clause (A), or 
(f) where the issuer is a partnership, the total of all amounts each of which is 
the principal amount outstanding at that particular time in respect of 


(i) another small business bond issued 
(A) before the particular time by the partnership, or 


(B) at or before the particular time by an individual who is a major- 
ity interest partner of the partnership (within the meaning assigned 
by subsection 97(3.1)), or 
(ii) a small business development bond issued at or before the particular 
time by 
(A) a corporation that is controlled by the individual referred to in 
clause (i)(B) or by a related group of which the individual is a mem- 
ber, or 


(B) a corporation that is associated with a corporation referred to in 
clause (A). 


(8) Presumption — Notwithstanding the definition “small business bond” in 
subsection (3), where the holder of a qualifying debt obligation issued by an 
individual or a partnership has not filed with the Minister a joint election within 
the time referred to in the definition, the obligation shall be deemed to be a small 
business bond if 
(a) it is reasonable to consider that the issuer and the holder intended that 
this section would apply to the obligation having regard to such factors as 
may be relevant, including the rate of interest stipulated under the terms of 
the obligation and the manner in which the issuer and the holder have treated 
the obligation for the purposes of this Act; and 
(b) the holder files with the Minister a joint election within 90 days after the 
date of notification by the Minister that a joint election in respect of the 
obligation has not been filed pursuant to the definition “small business 
bond” in subsection (3). 
(9) Penalty — For the purpose of subsection 163(3), where an amount is added 
to the tax otherwise payable by an issuer by virtue of subsection (5), the amount 
shall be deemed to be a penalty assessed by the Minister under section 163. 
Subpara. (d)(i) of “qualifying debt obligation” in subsec. 15.2(3) amended by 1994, c. 
7, Sch. V (1992, c. 27), para. 90(1)(q), to substitute “Bankruptcy and Insolvency Act” 
for “Bankruptcy Act’, in force November 30, 1992. 
Definitions [s. 15.2]: “active business”, “amount” — 248(1); “arm’s length’ — 
251(1); “associated” — 256; “borrowed money”, “business” — 248(1); “Canada” — 
255; “control” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “eli- 
gible issuer’ — 15.2(3); “individual” — 248(1); “issuer” — 15.2(2); ‘joint elec- 
tion” — 15.2(3); “majority interest partner”, “Minister”, “person”, “prescribed”, “pro- 
perty” — 248(1); “principal amount” — 248(1), (26); “qualifying debt obligation” — 
15.2(3); “related group” — 251(4); “resident in Canada” — 250; “small business 
bond” — 15.2(3), 248(1); “small business development bond” — 15.1(3), 248(1); “‘tax 
otherwise payable under this Part” — 15.2(6); “taxable Canadian corporation”, “taxa- 
ble dividend” — 89(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 
Interpretation Bulletins [s. 15.2]: IT-507R: Small business development bonds and 
small business bonds (archived). 


16. (1) Income and capital combined — Where, under a con- 
tract or other arrangement, an amount can reasonably be regarded 
as being in part interest or other amount of an income nature and in 
part an amount of a capital nature, the following rules apply: 


(a) the part of the amount that can reasonably be regarded as 
interest shall, irrespective of when the contract or arrangement 
was made or the form or legal effect thereof, be deemed to be 
interest on a debt obligation held by the person to whom the 
amount is paid or payable; and 


(b) the part of the amount that can reasonably be regarded as an 
amount of an income nature, other than interest, shall, irrespec- 
tive of when the contract or arrangement was made or the form 
or legal effect thereof, be included in the income of the taxpayer 
to whom the amount is paid or payable for the taxation year in 
which the amount was received or became due to the extent it 
has not otherwise been included in the taxpayer’s income. 
Related Provisions: 12(1)(c) — Interest income; 12(1)(g) — Amount fully taxable 
where based on production or use; 12(3) — Accrual of interest income; 16(4), (5) — 


Application of subsec. (1); 138(12) — “Gross investment revenue” of an insurer; 
214(2) — Tax on non-residents. 


Selected Cases [subsec. 16(1)]: West Hill Redevelopment Co. v. MNR, [1991] 2 
C.T.C. 83 (FCTD) (Where plaintiff sold condominiums and took back mortgages at 
below-market interest rates, excess of face value of mortgages over fair market value 
not interest under subsec. 16(1)); Alepin v. R., [1979] C.T.C. 360 (FCTD) (Absent 
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agreement to contrary, amounts received apply first to arrears of interest); Rodmon 
Construction Inc. v. R., [1975] C.T.C. 73 (FCTD) (Not reasonable to regard payments 
as part interest where loan is interest free); Vanwest Logging Co. Ltd. v. MNR,.{1971] 
C.T.C. 199 (Exch.) (Subsec. 7(1) [now subsec. 16(1)] inapplicable to amount paid by 
instalments without interest; taxpayer’s intention relevant). 


Regulations: 201(1)(d) (information return). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived); IT-265R3: Payments of income and capital combined (archived); IT- 
365R2: Damages, settlements and similar receipts; IT-396R: Interest income; IT-533: 
Interest deductibility and related issues. 


Forms: RC257: Request for an information return program account (RZ); T5: State- 
ment of investment income; T5 Summ: Return of investment income. 


(2) Obligation issued at discount — Where, in the case of a 
bond, debenture, bill, note, mortgage or similar obligation issued 
after December 20, 1960 and before June 19, 1971 by a person ex- 
empt from tax under section 149, a non-resident person not carrying 
on business in Canada, or a government, municipality or municipal 
or other public body: performing a function of government, 


~ (a) the obligation was issued for an amount that is less than the 
principal amount of the obligation, 


(b) the interest stipulated to be payable on the obligation, ex- 
pressed in terms of an annual rate on 


(i) the principal amount thereof, if no amount is payable on 
account of the principal, amount. before the maturity of the 
obligation, or 


(ii) the amount outstanding from time to time as or on, ac- 
count of the principal,amount thereof, in any other case, 


is less than 5%, and 


(c) the yield from the obligation, expressed in terms of an annual 
rate on the amount for which the obligation was issued (which 
annual rate shall, if the terms of the obligation or any agreement 
relating thereto conferred on the holder thereof a right to de- 
mand payment of the principal amount of the obligation or the 
amount outstanding as or on account of the principal amount, as 
the case may be, before the maturity of the obligation, be calcu- 
lated on the basis of the yield that produces the highest annual 
rate obtainable either on the maturity of the obligation or condi- 
tional on the exerciseof any such right) exceeds the annual rate 
determined under paragraph (b) by more than '/s thereof, 


the amount by which the principal amount of the obligation exceeds 
the amount for which the obligation was issued shall be included in 
computing the income of the first owner of the obligation who is a 
resident of Canada and is not a person exempt from tax under sec- 
tion 149 or a government, for the taxation year of the owner of the 
obligation in which he, she or it became the owner thereof. 
Related Provisions: 16(5) — Application of subsec. 16(1); 53(1)(g) — Addition to 
adjusted cost base; 142.4(1)‘tax basis”(b) — Disposition of specified debt ee gS 
by financial institution. 


Interpretation Bulletins: IT-265R3: Payments of income and capital combined 
(archived). 


(3) Obligation issued at discount — Where, in the case of a 
bond, debenture, bill, note, mortgage, hypothecary claim or similar 
obligation (other than an obligation that is a prescribed debt obliga- 
tion for the purpose of subsection 12(9)) issued after June 18, 1971 
by a person exempt, because of section 149, from Part I tax on part 
or on all of the person’s income, a non-resident person not carrying 
on business in Canada or a government, municipality or municipal 
or other public body performing a function of government, 


(a) the obligation was issued for an amount that is less than the 
principal amount of the obligation, and 


(b) the yield from the obligation, expressed in terms of an annual 
rate on the amount for which the obligation was issued (which 
annual rate shall, if the terms of the obligation or any agreement 
relating thereto conferred on the holder thereof a right to de- 
mand payment of the principal amount of the obligation or the 
amount outstanding as or on account of the principal amount, as 
the case may be, before the maturity of the obligation, be calcu- 
lated on the basis of the yield that produces the highest annual 
rate obtainable either on the maturity of the obligation or condi- 
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tional on the exercise of any such right) exceeds “/s of the inter- 
est stipulated to be payable on the obligation, expressed in terms 
of an annual rate on 


(i) the principal amount of the obligation, if no amount is 
payable on account of the principal amount before the matur- 
ity of the obligation, or 


(ii) the amount outstanding, from. time to time. as or on ac- 
count of the principal amount thereof, in any other case, 


the amount by which the principal amount of the obligation exceeds 
the amount for which the obligation was issued shall be included in 
computing the income of the first owner of the obligation 


(c) who is resident in Canada, 


(d) who is not.a government nor a person exempt, because of 
section 149, from tax under this Part on all or part of the per- 
son’s taxable income, and 


(ec). of whom the obligation is a capital property, 
for the taxation year in which the owner acquired the obligation. 


Related Provisions: 16(5) — Application of subsec. 16(1); 20(14) — Treatment of 
accrued bond interest; 53(1)(g)—— Addition to adjusted cost base; 142.4(1)“tax: ba- 
sis” (b) — Disposition of specified debt obligation by financial institution. 


History: The opening words of subsec. 16(3) amended to add “hypothecary claim” by 
2001, c. 17, s: 200, in force June 14, 2001. 


All that portion of subsec. 16(3) after para. (b) substituted by 1994, c. 21, s. 10, appli- 
cable to 1990 et seg. That portion formerly read: 


the amount by which the principal amount of the obligation exceeds the amount 

for which the obligation was issued shall be included in computing the income of 
the first owner of the obligation who is a resident of Canada and is not a person 
exempt from tax under section 149 or a government, for the taxation year of the 
owner of the obligation in which he, she or it became the owner thereof. 


That portion of subsec. 16(3) preceding para. (a) substituted by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 7(1), applicable to 1991 et seq. That portion formerly read: 


(3) Idem — Where, in the case of a bond, debenture, bill, note, mortgage or sim- 
ilar obligation issued after June 18, 1971 by a person exempt from tax under 
section 149, a non-resident person not carrying on business in Canada, or a gov- 
ernment, municipality or municipal or other public body performing a function 
of government, 


Regulations: 7000(1) (prescribed debt obligation). 


Interpretation Bulletins: IT-265R3:, Payments of income and: capital saitbiadd 
(archived). 


(4) Where subsec. (1) does not apply — Subsection (1) does 
not apply to any amount received by a taxpayer in a taxation year 


(a) as an annuity payment; or 


(b) in satisfaction. of the taxpayer’s rights under an. annuity 
contract. 


(5) Idem — Subsection (1) does not apply in any case where sub- 
section (2) or (3) applies. 


(6) Indexed debt obligations — Subject to subsection (7) and 
for the purposes of this Act, where at any time in a eee s taxa- 
tion year 


(a) an interest in an indexed debt obligation is held by the 
taxpayer, 
(i) an amount determined in prescribed manner shall be 
deemed to be received and receivable by the taxpayer in the 
year as interest in respect of the obligation, and 


(ii) an amount. determined in prescribed manner ‘shall be 

_ deemed to be paid and payable in respect of the year by the 
taxpayer as interest under a legal obligation of the taxpayer 
to pay interest on borrowed money used for the purpose of 
earning income from a business or property; 

(b) an indexed debt obligation is an obligation of the taxpayer, 
(i) an amount determined in prescribed manner shall be 
deemed to be payable in respect of the year by the taxpayer 
as interest in respect of the obligation, and 
(ii) an amount determined in prescribed manner shall be 


deemed to be received and receivable by the taxpayer in the 
year as interest in respect of the obligation; and 
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(c) the taxpayer pays or credits an amount in respect of an 
amount determined under subparagraph (b)(i) in respect of an 
indexed debt obligation, the payment. or crediting shall be 
deemed to be a payment or crediting of interest on the 
obligation. 
Related Provisions: 20(1)(c) — Interest deduction; 53(1\(g. ebgsecinkn to ad- 
justed cost base; 53(2)(1.1) — Deduction from adjusted cost base; 138(12)“gross in- 
vestment revenue’G(a) — Gross investment revenue of insurer; 142.3(2) — Indexed 
debt obligation not subject to rules re income from: specified debt obligations; 
142.4(1)“tax basis”(e), (n) — Disposition of specified debt obligation by financial in- 
stitution; 214(7) — Sale of obligation by non-resident. 


History: The opening words of subsec. 16(6) amended by 1998, c. 19, subsec. 78(1), 
applicable 


(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


The opening words formerly read: 
(6) For the purposes of this Act, where at any time in a taxpayer’s taxation year 


Subsec. 16(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 7(2), applicable to 
debt obligations issued after October 16, 1991. 


Regulations: 7001 (amounts determined in prescribed manner). 


(7) Impaired indexed debt obligations — Paragraph (6)(a) 
does not apply to a taxpayer in respect of an indexed debt obligation 
for the part of a taxation year throughout which the obligation is 
impaired where an amount in respect of the obligation is deductible 
because of subparagraph 20(1)(1)(11) in computing the taxpayer’s in- 
come for the year. 

History: Subsec. 16(7) added by 1998, c. 19, subsec: 78(2), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b). 


Definitions [s. 16]: “amount”, “annuity”, “borrowed money”, “business” — 248(1); 
“Canada” — 255; “capital property” —54, 248(1); “carrying on business in Can- 
ada” — 253; “indexed debt obligation”, “non-resident”, “prescribed” — 248(1); “pre- 
scribed debt obligation” — Reg. 7000(1); “principal amount” — 248(1), (26); “pro- 
perty” — 248(1); “received” — 248(7); “regulation” —248(1); “resident 
Canada” — 94(3)(a)(viii), 250; “taxation year” — 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 16]: IT-265R3: Payments of income and capital com- 
bined (archived); IT-533: Interest deductibility and related issues. 


16.1 (1) Leasing properties — Where a taxpayer (in this section 
referred to as the “lessee’’) leases tangible property (other than pre- 
scribed property) that would, if the lessee acquired the property, be 
depreciable property of the lessee, from a person resident in Canada 
other than a person whose taxable income is exempt from tax under 
this Part, or from a non-resident person who holds the lease in the 
course of carrying on a business through a permanent establishment 
in Canada, as defined by regulation, any income from which is sub- 
ject to tax under this Part, who owns the property and with whom 
the lessee was dealing at arm’s length (in this section referred ‘to as 
the “lessor’’) for a term of more than one year, if the lessee and the 
lessor jointly elect in prescribed form filed with their returns of in- 
come for their respective taxation years that include the particular 
time when the lease began, the following rules apply for the pur- 
pose. of computing the income of the lessee for the taxation year 
that includes the particular time and for all subsequent taxation 
years: 


Proposed Amendment — 16.1(1) opening words 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 180, will 
amend the opening words of subsec. 16.1(1) by substituting “, or for civil law corporeal 
property, that is not prescribed property and” ” for rote, than. dunes eee”, to 
come into force on Royal Assent. _ ao ae 


Technical Notes (July 2010): See indes 124). 


FLEES 


(a) in respect of amounts paid or Fe ati for the use of, or for 
the right to use, the property, the lease shall be deemed not to be 
a lease; 


(b) the lessee shall be deemed to have acquired the property 
from the lessor at the particular time at.a cost equal to its fair 
market value at that time; 


of 
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. (c) the lessee shall be deemed to have borrowed money fromthe 
- lessor at the particular time, for the purpose of acquiring the pro- 


perty, in a principal amount equal to the fair market value of the 
property at that time; 


(d) interest shall be deemed to accrue on the principal amount. of 
the borrowed money outstanding from time, to time, com- 
pounded semi-annually, not in advance, at the prescribed rate in 
effect 


(i) at the earlier of 


(A) the time, if any, before the particular time, at which 
the lessee last entered into an agreement to lease the pio 
perty, and 


(B) the particular time, or 


(ii) where the lease provides that the amount payable by the 
lessee for the use of, or the right to use, the property varies 
according to prevailing interest rates in effect from time to 
time, and the lessee so elects, in respect of all of the property 
that is subject to the lease, in the lessee’s return of income 
under this Part for the taxation year of the lessee in which the 
lease began, at the beginning of the period for which the in- 
terest is being calculated; 


(e) all amounts paid or payable by or on behalf of the lessee for 
the use of, or the right to use, the property in the year shall be 
deemed to be blended payments, paid or payable by the lessee, 
of principal and interest on the borrowed money outstanding 
from time to time, calculated in accordance with paragraph (d), 
applied firstly on account of interest on principal, secondly on 
account of interest on unpaid interest and thirdly on account of 
unpaid principal, if any, and the amount, if any, by which any 
such payment exceeds the total of those. amounts shall be 
deemed to be paid or payable on account of interest, and any 
amount deemed by reason of this paragraph to be a payment of 
interest shall be deemed to have been an amount paid or paya- 
ble, as the case may be, pursuant to a legal obligation to pay 
interest in respect of the year on the borrowed money; 


(f) at the time of the expiration or cancellation of the lease, the 
assignment of the lease or the sublease of the property by the 
lessee, the lessee shall (except where subsection (4) applies) be 
deemed to have disposed of the property at that time for pro- 
ceeds of disposition equal to the amount, if any, by which 


(i) the total of 
(A) the amount referred to in paragraph (c), and 


(B) all amounts received or receivable by the lessee in re- 
spect of the cancellation or assignment of the lease or the 
sublease of the property 


exceeds 
(ii) the total of 


(A) all amounts deemed under paragraph (e) to have been 
paid or payable, as the case may be, by the lessee on ac- 
count of the principal amount of the borrowed money, 
and 


(B) all amounts paid or payable by or on behalf of the 
lessee in respect of the cancellation or assignment of the 
lease or the sublease of the property; 


(g) for the purposes of subsections 13(5.2) and (5.3), each 
amount paid or payable by or on behalf of the lessee that would, 
but for this subsection, have been an amount paid or payable for 
the use of, or the right to use, the property shall be deemed to 
have been deducted in computing the lessee’s income as an 
amount paid or payable by the lessee for the use of, or the right 
to use, the property after the particular time; 


(h) any amount paid or payable by or on behalf of the lessee in 
respect of the granting or assignment of the lease or the sublease 
of the property that would, but for this paragraph, be the capital 
cost to the lessee of a leasehold interest in the property shall be 
deemed to be an amount paid or payable, as the case may be, by 
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the lessee for the use of, or the right to use, the property for the 
remaining term of the lease; and » 


(i) where the lessee elects under this subsection in respect of a 
property and, at any time after the lease was entered into, the 
owner of the property is a non-resident person who does not 
hold the lease in the,course of carrying on a business through a 

', permanent establishment in-Canada, as defined by regulation, 
any income from which is subject to tax under this Part, for the 
purposes of this subsection the lease shall be deemed to. have 
been cancelled at that time. = 


Related: Provisions: 16.1(5)— Replacement property; 16.1(6) — Additional pro- 
perty; 16.1(7) — Renegotiation of lease; Reg. 1100(1.1)—(1.13) — CCA restrictions on 
leasing property. 


History: The opening words of subsec. 16.1(1) amended by 1999, c. 22, s. 7, applica- 
ble to leases entered into by a taxpayer or partnership after 3:30 p.m., EDST, August 
18, 1998, other than such leases entered into after that time pursuant to an Beresnen in 
writing 


(a) made before that time under which the taxpayer or partnership was required to 
enter into the lease, and 


(b) in respect of which there is no agreement or other arrangement under which the 
obligation of the taxpayer or partnership to enter into the lease can be changed, 
reduced or waived if there is a change to the Act or if there is an adverse assess- 
ment under the Act, 


and for the purpose of this application, a lease in respect of which a material change 
has been agreed to by the parties to the lease, effective at any particular time that is 
after 3:30 p:m:, EDST, August 18, 1998, is deemed to have been entered into at that 
particular time. The opening words ‘formerly read: 


16.1 (1) Where a taxpayer (in this section referred to as the “lessee”) leases tan- 
gible property (other than prescribed property) that would, if the lessee acquired 
the property, be depreciable property of the lessee, from a person resident in 
Canada (or from a non-resident person who holds the lease in the course of car- 
rying on.a business through a permanent establishment in Canada, as defined by 
regulation, any income from which is subject to tax under this Part) who owns. 
the property and with whom the lessee was dealing at arm’s length (in this sec- 
tion referred to as the “lessor”) for a term of more than one year, if the lessée and” 
the lessor jointly elect in prescribed form filed with their returns of income under 
‘this Part for their respective taxation years that include the particular time: when 
the lease began, the following rules apply for the. purposes of computing, the 
income of the lessee for the taxation year. that includes the particular time and for 
all subsequent taxation years: | 


That portion of subsec.. 16.1(1) preedine para. (e). substituted by 1994, c. 7 Sch. II 
(1991, c. 49), subsec. 12(1), applicable to leases and subleases entered into after 10 
p.m. EDST, April 26, 1989, other than 


(a) leases entered into under an agreement in writing. entered into at or before 10 
p.m. EDST, April 26, 1989 under which the lessee thereunder has the right to re- 
quire the lease of the property, and 


(b) subleases of properties that are subject to leases described in paragraph (a).or to 
leases entered into at or before 10 p.m. EDST, April 26, 1989, 


except that, with respect to leases and subleases entered into after 10 p.m. EDST, April 
26, 1989 and before June 12, 1989, the subsec. shall be read without reference to the 
words “resident'in Canada (or from a non-resident person who holds the lease in the 
course of carrying on a business through a permanent establishment in Canada, as de- 
fined by regulation, any income from which is subject to tax under this Part)”: and the 
words “and with whom the lessee was dealing at arm’s length”, and, with respect to 
leases and subleases entered into after June 11, 1989 and before July 13; 1990, the 
subsec. shall be read without reference to cl. (d)(i)(A), to the. words “the earlier of’ and 
to the words “any income from which is subject to tax under this Part”. That portion of 
subsec. 16.1(1) formerly read: 


16.1 (1) Leasing properties — Where, at any particular time, a taxpayer (in this 
section referred to as the “lessee’”’) has leased tangible property (other than pre- 
scribed property) that would, if the lessee had acquired the property, have been 
depreciable property of the lessee, from a person resident in Canada (or from a 
person not résident in Canada where the lease is held in'the course of carrying on 
a business through a permanent establishment in Canada, as defined by regula- 
tion) who owns the property and with whom the lessee was dealing at arm’s 
length (in this section referred to as the “lessor’) for a term of more than one 
year, if the lessee and the lessor have jointly elected by filing the prescribed form 
with their returns of income under this Part for their respective taxation years 
that include: the time at which the lease was entered into, the following rules 
apply for the purposes of computing the income of the lessee for the taxation 
year that includes the particular time and for all subsequent taxation years: 


(a) the lease shall be deemed not to be a lease; 


(b) the lessee shall be deemed to have acquired the property from the lessor 
at the particular time at a cost equal to its fair market value at that time; 
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(c) the lessee shall be deemed to’ have borrowed money from the lessor at the 
particular time; for the purpose of acquiring the property; in a principal 
‘amount equal to the fair market value,of the property at that time;, 

(d) interest.shall be deemed to accrue on the principal amount of the bor-), 
rowed money outstanding from time to time, compounded semi-annually, 
not in advance, at the prescribed rate in effect at the particular time (or, 
where a particular lease provides that the amount paid or payable by the 
lessee for the use of, or the right to use, the property varies according to 
prevailing interest rates in effect from time to time, and the lessee so elects, 
in respect of all of the property that is subject to the particular lease, in the 
lessee’s return of income under this Part for the taxation year of the lessee in 
which the particular lease was entered into, the prescribed rate that is in ef- 
fect at the time the interest is being calculated); 


Para. 16.1(1)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 12(2), ‘applicable 
to leases and subleases entered into after June'11, 1989, other than © 


(a) leases entered into under an agreement in writing entered into at or before 10 
pn. EDST, April 26, 1989 under which the lessee thereunder has the right to re- 
quire the lease of the property, and 


(b) subleases of properties that are subject to leases described in paragraph (a) or to 
leases entered into at or before 10 p.m. EDST, April 26, 1989, 


except that, with respect to such leases and subleases entered into before July 13, 1990, 
para. (i) shall be read without reference to-the words “any income from which is sub- 
ject to tax under this Part”. Para. 16:1(1)(i) formerly read: 


(i) where the lessee has made an election under this subsection ‘in respect of a 
property and, at any time-after the lease was entered into, the owner of the pro- 
perty is a person not resident in Canada (except where, the person holds the lease 
in the course of carrying on a business through a permanent establishment. in 
Canada, as defined by regulation), for the purposes, of this subsection, the lease 
shall be deemed to have been cancelled at that time. 


Regulations: 1100(2)(a)(vi) — Half-year CCA rule inapplicable to’ property deemed 
acquired by 16.1(1)(b); 4302 (prescribed rate of interest for 16;1(1)(d)); 8200 (pre- 
scribed property); 8201 (permanent establishment). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived); IT-265R3:, Payments of income and capital combined (archived). 
I.T. Technical News: 21 (cancellation of Interpretation Bulletin IT-233R). 

Forms: 12145; Election in respect’ of the: leasing: of property. 


(2) Assignments and subleases — Subject to subsections (3) 
and (4), where at any particular time a lessee who has made an elec- 
tion under subsection (1) in respect of a leased property assigns the 
lease or subleases the property to another person (in this section 
referred to as the “assignee’’), 


(a) subsection (1) shall not apply in computing the income of the 
lessee in respect of the lease for any period after the particular 
_, time; and 


(b) if the lessee and the pee jointly elect in prescribed form 
filed with their returns of income under this Part for their:respec- 
tive taxation years that include the particular time, subsection (1) 
shall.apply. to. the. assignee as if 


(i) the assignee leased the property at the particular time from 
the owner of the property for a term of more. than one year, 
and 


(ii) the assignee and the owner of the property jointly elected 
under’ subsection (1) in respect of the property with their re- 
turns of income under this Part for their respective, taxation 
years that include the particular time. 

History: Para. 16.1(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 12(3), 


applicable to leases and subleases entered into after 10 p.m. EDST, April 26, 1989, 
other than 


(a) leases entered into pursuant to an agreement in writing entered into at or before 
10 p.m. EDST, April 26,1989: under which the lessee thereunder has the right to 
require the lease of the property, and 
(b) subleases of properties that are subject to leases described in paragraph (a)-or to 
leases entered into at or before 10 p.m. EDST, April 26, 1989. 

Para. 16.1(2)(b) formerly read: 

‘(b) if the lessee and the assignee have jointly elected by filing the, prescribed 
form with their returns of income under this Part for their respective taxation 
years that include the time at which the assignment or sublease was entered into, 
subsection (1) shall apply to the assignee as if the assignee leased the property at 
that time from the owner of the property for a term of more than one year. 


Forms: T2146: Election in respect of assigned leases or subleased property. 


(3) Idem — Subject to subsection (4), where at any particular time 
a lessee who has made an election under subsection (1) in respect of 
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a leased property assigns the lease or subleases the property to an- 
other person with whom the lessee is not dealing at arm’s length, 
the other person shall, for the purposes of subsection (1) and for the 
purposes of computing that person’s income in respect of the lease 
for any period after the particular time, be deemed to be the same 
person as, and a continuation of, the lessee, except that, notwith- 
standing paragraph (1)(b), that other person shall be deemed to have 
acquired the property from the lessee at the time that it was ac- 
quired by the lessee at a cost equal to the amount that would be the 
lessee’s proceeds of disposition of the property determined under 
paragraph (1)(f) if that amount were determined without reference 
to clauses (1)(f)(@)(B) and (ii)(B). 


(4) Amalgamations and windings-up — Notwithstanding sub- 
section (2), where at any time.a particular corporation that has made 
an election under subsection (1) in respect of a lease assigns the 
lease 


(a) by reason of an amalgamation (within the meaning assigned 
by subsection 87(1)), or 


(b) in the course of the winding-up of a Canadian corporation in 
respect of which subsection 88(1) applies, 


to.another corporation with which it does not deal at arm’s length, 
the other corporation shall, for the purposes of subsection (1) and 
for the purposes of computing its income in respect of the lease 
after that time, be deemed to be the same person as, and a continua- 
tion of, the particular corporation. 


(5) Replacement property — For the purposes of subsection (1), 
where at any time a property (in this subsection referred to as a 
“replacement property”’) is provided by a lessor to a lessee as a re- 
placement for a similar property of the lessor (in this subsection 
referred to as the “original property’) that was leased by the lessor 
to the lessee, and the amount payable by the lessee for the use of, or 
the right to use, the replacement property is the same as the amount 
that was so payable in respect of the original property, the replace- 
ment property shall be deemed to be the same property as the origi- 
nal property. 

History: See under subsec. 16.1(7). 


(6) Additional property — For the purposes of subsection (1), 
where at any particular time 


(a) an addition or alteration (in this subsection referred to as “ad- 
ditional property”) is made by a lessor to a property (in this sub- 
section referred to as the “original property”) of the lessor that is 
the subject of a lease, 


(b) the lessor and the lessee of the original property have jointly 
elected under subsection (1) in respect of the original property, 
and 


(c) as a consequence of the addition or alteration, the total 
amount payable by the lessee for the use of, or the right to use, 
the original property and the additional property exceeds the 
amount so payable in respect of the original property, 


the following rules apply: 


(d) the lessee shall be deemed to have leased the additional pro- 
perty from the lessor at the particular time, 


(e) the term of the lease of the additional property shall be 
deemed to be greater than one year, 


(f) the lessor and the lessee shall be deemed to have jointly 
elected under subsection (1) in respect of the additional 
property, 

(g) the prescribed rate in effect at the particular time in respect 
of the additional property shall be deemed to be equal to the 
prescribed rate in effect in respect of the original property at the 
particular time, 


(h) the additional property shall be deemed not to be prescribed 
property, and 


(i) the excess referred to in paragraph (c) shall be deemed to be 
an amount payable by the lessee for the use of, or the right to 
use, the additional property. 
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History: See under subsec. 16.1(7). 


Regulations: 4301(c) (prescribed rate for 16,1(6)(g)); 4302 (prescribed rate for 
16.1(6)(d). 


(7) Renegotiation of lease — For the Avalsaiting of subsection 
(1), where at any time 


(a) a lease (in this subsection referred to as : the’ ‘original lease”) 
of property is renegotiated in the course of a bona fide renegoti- 
ation, and 


(b) as a result of the renegotiation, the amount payable by the 
lessee of the property for the use of, or the right to use, the pro- 
perty is altered in respect of a period after that time (otherwise 
than because of an addition or alteration to which subsection (6) 
applies), 
the original lease shall be deemed to have expired and the renegoti- 
ated lease shall be deemed to be a new lease of the property entered 
into at that time. 
Related Provisions: 16(1) — Income and capital combined; 20(1)(c) — Deductions 
permitted — interest. 


History: Subsecs. 16.1(5)—(7) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 12(4), 
applicable to leases and subleases entered into after 10 p.m. EDST, April 26, 1989, 
other than 


(a) leases entered into pursuant to an agreement in writing entered into at or before 
10 p.m. EDST, April 26, 1989 under which the lessee thereunder has the right to 
require the lease of the property, and 


(b) subleases of properties that are subject to leases described in paragraph (a) or to 

leases entered into at or before 10 p.m. EDST, April 26, 1989. 
Definitions [s. 16.1]: “amount” — 248(1); “arm’s length” — 251(1); “borrowed 
money”, “business” — 248(1); “Canada” — 255; “corporeal property” — Quebec Civil 
Code art. 899, 906; “depreciable property” — 13(21), 248(1); “lessee”, “lessor” — 
16.1(1); “non-resident” — 248(1); “permanent establishment” — Reg. 8201; “person”, 
“prescribed” — 248(1); “prescribed rate” — Reg. 4301, 4302; “principal amount” — 
248(1), (26); “property”, “regulation” — 248(1); “resident in Canada” — 94(3)(a)(viii), 
250; “taxable income — 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


Regulations [s. 16.1]: 4302 (prescribed interest rate); 8200 (prescribed property). 


17. (1) Amount owing by non-resident [deemed interest in- 
come] — Where, at any time in a taxation year of a corporation 
resident in Canada, a non-resident person owes an amount to the 
corporation, that amount has been or remains outstanding for more 
than a year and the total determined under paragraph (b) for the 
year is less than the amount of interest that would be included in 
computing the corporation’s income for the year in respect of the 
amount owing if that interest were computed at a reasonable rate for 
the period in the year during which the amount was owing, the cor- 
poration shall include an amount in computing its income for the 
year equal to the amount, if any, by which 


(a) the amount of interest that would be included in computing 
the corporation’s income for the year in respect of the amount 
owing if that interest were computed at the prescribed rate for 
the period in the year during which the amount was owing 


exceeds 
(b) the total of all amounts each of which is 


(i) an amount included in computing the corporation’s in- 
come for the year as, on account of, in lieu of or in satisfac- 
tion of, interest in respect of the amount owing, 


(ii) an amount received or receivable by the corporation from 
a trust that is included in computing the corporation’s income 
for the year or a subsequent year and that can reasonably be 
attributed to interest on the amount owing for the period in 
the year during which the amount was owing, or 


(iii) an amount that is included in computing the corpora- 
tion’s income for the year or a subsequent year under subsec- 
tion 91(1) and that can reasonably be attributed to interest on 
the amount owing for the period in the year during which the 
amount was owing. 
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, Tax Legislation Division, Tax Policy Branch — 


Related Provisions: 17(2)-(6) — Anti- avoidance rules; 
17(10)—(15) — Interpretation. 


History: See History at the end of s. 17. 


17(7)-(9) — Exceptions; 


Selected Cases [former subsec. 17(1)]: Canadian Occidental U.S. Petroleum 
Corp. v. R., (2000) 2 C.T.C, 2113 (TCC) (Governing relationship was that at time loan 
was made; no. requirement for ongoing relationship); Liampat Holdings v.: Canada, 
[1996] 1 C.T.C, 343, (FCTD) (Deemed interest never received allowed as. bad debt); 
Upper Lakes Shipping Ltd. v. MNR, [1993] 1 C.T.C. 2011 (TCC) (5 per cent was rea- 
sonable rate of interest on loan. made before 1979). 


Regulations: 4301(c) (prescribed rate of interest for 17(1)(a)). 


(2) Anti-avoidance rule — indirect loan — For the purpose of 
this section and subject to subsection (3), where 


(a) a non-resident person owes an amount at any time to a partic- 
ular person or partnership (other than a corporation resident in 
Canada), and 


(b) it is reasonable to conclude that the particular person or part- 
nership entered into the transaction under which the amount be- 
came owing or the particular person or partnership permitted the 
amount owing to remain outstanding because 


(i) a corporation resident in Canada made. a loan or transfer 
of property, or 


(11) the particular person or partnership anticipated that a cor- 
poration resident in Canada would make a loan or transfer of 
property, 
either directly or indirectly, in any manner whatever, to or for 
the benefit of any person or partnership (other than an exempt 
loan or transfer), 


the non-resident person is deemed at that time to owe to the corpo- 
ration an amount equal to the amount owing to the particular person 
or partnership. 


Proposed Amendment — 17(2) 


iene fom: Dept. of Finance, Sept. 3, 2002: See ender dee 


Related Provisions: 17(3) — Exception; 17(11.3) — Determination of whether per- 
sons are related; 17(15)“exempt loan or transfer” — Definition. 
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(3) Exception to anti-avoidance rule — indirect loan — 
Subsection (2) does not apply: to an amount owing at any time by a 
non-resident person to a particular person or partnership where 


(a) at that time, the non-resident person and the particular person 
or each member of the particular partnership, as the case may 
be, are controlled foreign affiliates of the corporation resident in 
Canada; or | 


(b) at that time, 


(i) the non-resident person and the particular person are not 
related or the non-resident person and each member of the 
particular partnership are not related, as the case may be, 


(11) the terms or conditions made or imposed in respect of the 
amount owing, determined without reference to any loan or 
transfer of property by a corporation resident in Canada de- 
scribed in paragraph (2)(b) in respect of the amount owing, 
are such that persons dealing at arm’s length would have 
been willing to enter into them at the time that they were 
entered into, and 


(iii) if there were an amount of interest payable on the 
amount owing at that time that would be required to be in- 
cluded in computing the income of a foreign affiliate of the 
corporation resident in Canada for a taxation year, that 
amount of interest would not be required to be included in 
computing the foreign accrual property income of the affili- 
ate for that year. 
Related Provisions: 17(10), (12), (13), (15) — Definition of “controlled foreign 
affiliate’; 17(11), (11.1), (11.3) — Meaning of “related”; 17(11.2) — Back-to-back 
loans — look-through rule. 
Selected Cases [former subsec. 17(3)]: Canadian Occidental U.S. Petroleum 
Corp. y. R., [2000] 2 C.T.C. 2113 (TCC) (Governing relationship was that at time loan 
was made; no requirement for ongoing relationship); Massey-Ferguson Ltd. v. R., 
{1977] C.T.C. 6 (FCA) (Subsec. 19(3) [now subsec. 17(3)] applies to loan made 
through subsidiary where latter’s functions include genuine business purpose of financ- 
ing group companies; interest not assessed to parent). 


(4) Anti-avoidance rule — loan through partnership — For 
the purpose of this section, where a non-resident person owes an 
amount at any time to a partnership and subsection (2) does not 
deem the non-resident person to owe an amount equal to that 
amount to a corporation resident in Canada, the non-resident person 
is deemed at that time to owe to each member of the partnership, on 
the same terms as those that apply in respect of the amount owing 
to the partnership, that proportion of the amount owing to the part- 
nership at that time that ; 


(a) the fair market value of the member’s interest in the partner- 
ship at that time 


is of 


(b) the fair market value of all interests in the partnership at that 
time. 


(5) Anti-avoidance rule — loan through trust — For the pur- 
pose of this section, where a non-resident person owes an amount at 
any time to a trust and subsection (2) does not deem the non-resi- 
dent person to owe an amount equal to that amount to a corporation 
resident in Canada, 


(a) where the trust is a non-discretionary trust at that time, the 
non-resident person is deemed at that time to owe to each bene- 
ficiary of the trust, on the same terms as those that apply in re- 
spect of the amount owing to the trust, that proportion of the 
amount owing to the trust that 


(i) the fair market value of the beneficiary’s interest in the 
trust at that time 


is of 


(ii) the fair market value of all the beneficial interests in the 
trust at that time; and 


(b) in any other case, the non-resident person is deemed at that 
time to owe to each settlor in respect of the trust, on the same 
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terms as those that apply in respect of the amount owing to the 
trust, an amount equal to the amount owing to the trust. 


(6) Anti-avoidance rule —loan to partnership — For the 
purpose of this section, where a particular partnership owes an 
amount at any time to any person or any other partnership (in this 
subsection referred to as the “lender’”), each member of the particu- 
lar partnership is deemed to owe at that time to the lender, on the 
same terms as those that apply in respect of the amount owing by 
the particular partnership to the lender, that proportion of the 
amount owing to the lender that 


(a) the fair market value of the member’s interest in the particu- 
lar partnership at that time 


is of 


(b) the fair market value of all interests in the particular partner- 
ship at that time. 


(7) Exception — Subsection (1) does not apply in respect of an 
amount owing to a corporation resident in Canada by a non-resident 
person if a tax has been paid under Part XIII on the amount owing, 
except that, for the purpose of this subsection, tax under Part XIII is 
deemed not to have been paid on that portion of the amount owing 
in respect of which an amount was repaid or applied under subsec- 
tion 227(6.1). 


(8) Exception — Subsection (1) does not apply to a corporation 
resident in Canada for a taxation year of the corporation in respect 
of an amount owing to the corporation by a non-resident person if 
the non-resident person is a controlled foreign affiliate of the corpo- 
ration throughout the period in the year during which the amount is 
owing to the extent that it is established that the amount owing 


(a) arose as a loan or advance of money to the affiliate that the 
affiliate has used, throughout the period that began when the 
loan or advance was made and. that ended at the earlier of the 
end of the year and the time at which the amount was repaid, 


(i) for the purpose of earning 


(A) income from an active business, as defined in subsec- 
tion 95(1), of the affiliate, or 


(B) income that was included in computing the income 
from an active business of the affiliate under subsection 
95(2), or 


(ii) for the purpose of making a loan or advance to another 
controlled foreign affiliate of the corporation where, if inter- 
est became payable on the loan or advance at any time in the 
period and the affiliate was required to include the interest in 
computing its income for a taxation year, that interest would 
not be required to be included in computing the affiliate’s 
foreign accrual property income for that year; or 


(b) arose in the course of an active business, as defined in sub- 
section 95(1), carried on by the affiliate throughout the period 
that began when the amount owing arose and that ended at the 
earlier of the end of the year and the time at which the amount 
was repaid. 


Related Provisions: 17(8.1), (8.2) — Replacement borrowings still eligible for 
17(8); 17(10), (12), (13), (15)—Definition of “controlled foreign affiliate”; 
17(11.3) — Effect of 17(8) on whether persons related for 17(3)(b); 212(1)(b) — Part 
XIII (withholding) tax on interest payments to non-resident; 247(7) — Loan described 
in 17(8) not subject to transfer pricing rules. 


History: Opening words of subsec. 17(8) amended to substitute “to the extent that it is 
established” for “and it is established” by 2007, c. 35, subsec. 10(1), applicable to taxa- 
tion years that begin after February 23, 1998 and, notwithstanding subsecs. 152(4) to 
(5), any assessment of the taxpayer’s tax, interest and penalties payable under the Act 
for any taxation year that begins after February 23, 1998 and ends before October 2, 
2007 shall be made that is necessary to take the amendment into account. 


(8.1) Borrowed money — Subsection (8.2) applies in respect of 
money (referred to in this subsection and in subsection (8.2) as 
“new borrowings”) that a controlled foreign affiliate of a particular 
corporation resident in Canada has borrowed from the particular 
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corporation to the extent that the affiliate has used the’ new 
borrowings 


(a) to repay money (referred to in this subsection and in subsec- 
tion (8.2) as “previous borrowings’) previously borrowed from 
any person or partnership, if 


(i) the previous. borrowings became owing after the last time 
- at which the affiliate became a controlled foreign affiliate of 
the particular corporation, and . 


(ii) the previous borrowings were, at all times.after they be- 
came owing, used for a purpose described in subparagraph 


(8)(a)(1) or (ii); or 


(b) to pay an amount owing (referred to in this subsection and in 
subsection (8.2) as the “unpaid purchase price’’). by the affiliate 
for property previously acquired from any. person or partnership, 
if 


(i) the property was acquired, and the unpaid purchase price 
became owing, by the affiliate after the last time at which it 
became .a controlled foreign affiliate of the particular 
corporation, 


(ii), the unpaid purchase price is in respect of the property, 
and 


(iii) throughout the period that began when the unpaid 
purchase price became owing by the affiliate and ended 
when the unpaid purchase price was so paid, the property had 
been used principally to earn income described in clause 


(8)(a)G)(A) or (B). 


History: Subsec. 17(8.1) added by 2007, c. 35, subsec. 10(2), applicable to taxation 
years that begin after February 23, 1998 and, notwithstanding subsecs. 152(4) to (5), 
any assessment of the taxpayer’s tax, interest-and. penalties payable. under the Act for 
any taxation year that begins after February 23, 1998 and ends before October 2, 2007 
shall be made that is necessary to take the amendment into account. 


(8.2) Deemed use — To the extent that this subsection applies in 
respect of new borrowings, the new borrowings are, for the purpose 
of subsection (8),. deemed to have been used for the purpose for 
which the proceeds from the previous borrowings were used or 
were deemed by this subsection to have been used, or to acquire the 
property in respect of which the unpaid purchase price was payable, 
as the case may be. 


Related Provisions: 17(8.1)— Conditions for 17(8.2) to apply. 


History: Subsec. 17(8.2) added by 2007, c. 35, subsec. 10(2), applicable to taxation 
years that begin after February 23, 1998 and, notwithstanding subsecs. 152(4) to (5), 
any assessment of the’ taxpayer’s tax, interest and penalties payable under the Act for 
any taxation year that begins after February 23, 1998 and ends before October 2, 2007 
shall be made that is necessary to take the amendment into account. 


(9) Exception — Subsection (1) does not apply to a corporation 
resident in Canada for a taxation year of the corporation in respect 
of an amount owing to the corporation by a non-resident person if 


(a) the corporation is not related to the non-resident. person 
throughout the period in the year during which the amount ow- 
ing is outstanding; 


(b) the amount owing arose in respect of goods sold or services 
provided to the non-resident person by the corporation in the or- 
dinary course of the business carried on by the corporation; and 


(c) the terms and conditions in respect of the amount owing are 
such that persons dealing at arm’s length would have been will- 
ing to enter into them at the time that they were entered into. 


Related Provisions: 17(10), (12), (13), (15) — Definition of “controlled foreign 
affiliate”; 17(11), (11.1) — Meaning of “related”. 


(10) Determination of whether related and_ controlled 
foreign affiliate status — For the purpose of this section, in 
determining whether persons are related to each other and whether a 
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non-resident corporation is a controlled foreign affiliate of a corpo- 
ration resident in Canada at any time, 


(a) each member of a partnership is deemed to own that propor- 
tion of the number of shares of a class of the capital stock of a 
corporation owned by the partnership at that time that 


(i) the fair market value of the member’s interest in the part- 
nership at that time 


‘is of 
(ii) the fair market value of all interests in the partnership at 
that time; and 


(b) each beneficiary of a non-discretionary trust is deemed. to 
own that proportion of the number of shares of a class of the 
capital stock of a corporation owned by the trust at that time that 


(i) the fair market value of the beneficiary’s interest in the 
trust at that time 


is of 
(ii) the fair market value of all the beneficial interests in the 
trust at that time. 


Related Provisions: 17(12); (13) — Determination: of controlled foreign affiliate 
status. 


(11) Determination of whether related — For the purpose of 
this section, in determining whether persons are related to each 
other at any time, each settlor in respect of a trust, other than a non- 
discretionary trust, is deemed to own the shares of a class of the 
capital stock of a corporation owned by the trust at that time. 


Related Provisions: 17(11.1) — Limitation on meaning of “telated”. 


(11.1) Determination of whether persons related — For the 
purposes of this section, in determining whether persons are related 
to each other at any time, any rights referred to in subparagraph 
251(5)(b)(i) that exist at that time are deemed not to exist at that 
time to the extent that the exercise of those rights is prohibited at 
that time under a law of the country under the law of which the 
corporation was formed or last continued and is governed, that re- 
stricts the foreign ownership or control of the corporation. 

Related Provisions: . 
17(3)(b). 


History: Subsec. 17(11.1) added by 2001, c. 17, subsec. 8(1), applicable to taxation 
years that begin after February 23, 1998. 


17(11.3) — Additional rule re whether persons related for 


(11.2) Back-to-back loans — For the purposes of subsection (2) 
and paragraph (3)(b), where. a; non-resident, person, or a partnership 
each member of which is non-resident, (in this. subsection referred 
to as the “intermediate lender’) makes a loan to a non-resident per- 
son, or a partnership each member of which is non-resident, (in this 
subsection referred to.as the “intended borrower’) because the in- 
termediate lender received a loan from another non-resident person, 
or a partnership each member of which is. non-resident, (in this sub- 
section referred to as the “initial lender’) 


(a) the loan made by the intermediate lender to the intended bor- 
rower is deemed to have been made by the initial lender to the 
intended borrower (to the extent of the lesser of the amount of 
the loan made by the initial lender to the intermediate lender. and 
the amount of the loan made by the intermediate lender to the 
intended borrower) under the same terms.and conditions and at 
the: same time as it was made by the intermediate lender; and 


(b) the loan made by the initial lender to the intermediate lender 
and the loan made by the intermediate lender to the intended 
borrower are deemed. not to have been made to the extent of the 
amount of the loan deemed to have been made under paragraph 
(a). 
History: Subsec. 17(11.2) added by 2001, °c. (17, subsec. 8(1), applicable to taxation 
years that begin after February 23, 1998. 


(11.3) Determination of whether persons related — For the 
purpose of applying paragraph (3)(b) in respect of a corporation res- 
ident in Canada described in paragraph (2)(b), in determining 
whether persons described in subparagraph (3)(b)(i) are related to 
each other at any time, any rights referred to in paragraph 251(5)(b) 
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that otherwise exist at that time are deemed not to exist at that time 
where, if the rights were exercised immediately before that time, 


(a) all of those persons would at that time be controlled foreign 
affiliates of the corporation resident in Canada; and 


(b) because of subsection (8), subsection (1) would not apply to 
the corporation resident in Canada in respect of the amount that 
would, but for this subsection, have been deemed to have been 
owing at that time to the corporation resident in Canada by the 
non-resident person described in subparagraph (3)(b)(i). 


History: Subsec. 17(11.3) added by 2001, c. 17, subsec. 8(1), applicable to taxation 
years that begin after February 23, 1998. 


(12) Determination of controlled foreign affiliate status — 
For the purpose of this section, in determining whether a non-resi- 
dent person is a controlled foreign affiliate of a corporation resident 
in Canada at any time, each settlor in respect of a trust, other than a 
non-discretionary trust, is deemed to own that proportion of the 
number of shares of a class of the capital stock of a corporation 
owned by the trust at that time that one is of the number of settlors 
in respect of the trust at that time. 


(13) Extended definition of controlled foreign affiliate — 
For the purpose of this section, where, at any time, two corporations 
resident in Canada are related (otherwise than because of a right 
referred to in paragraph 251(5)(b)), any corporation that is a con- 
trolled foreign affiliate of one of the corporations at that time is 
deemed to be a controlled foreign affiliate of the other corporation 
at that time. 


(14) Anti-avoidance rule — where rights or shares issued, 
acquired or disposed of to avoid tax — For the purpose of 
this section, 


(a) where any person or partnership has a right under a contract, 
in equity or otherwise, either immediately or in the future and 
either absolutely or contingently, to, or to acquire, shares of the 
capital stock of a corporation and it can reasonably be consid- 
ered that the principal purpose for the existence of the right is to 
avoid or reduce the amount of income that subsection (1) would 
otherwise require any corporation to include in computing its in- 
come for any taxation year, those shares are deemed to be 
owned by that person or partnership; and 


(b) where any person or partnership acquires or disposes of 
shares of the capital stock of a corporation, either directly or in- 
directly, and it can reasonably be considered that the principal 
purpose for the acquisition or disposition of the shares is to 
avoid or reduce the amount of income that subsection (1) would 
otherwise require any corporation to include in computing its in- 
come for any taxation year, those shares are deemed not to have 
been acquired or disposed of, as the case may be, and where the 
shares were unissued by the corporation immediately before the 
acquisition, those shares are deemed not to have been issued. 


Related Provisions: 95(6) — Similar rule re foreign accrual property income. 


(15) Definitions — The definitions in this subsection apply in this 
section. 


“controlled foreign affiliate’, at any time, of a taxpayer resident in 
Canada, means a corporation that would, at that time, be a con- 
trolled foreign affiliate of the taxpayer within the meaning assigned 
by the definition “controlled foreign affiliate” in subsection 95(1) if 
the word “or” were added at the end of paragraph (a) of that defini- 
tion and 


(a) subparagraph (b)(i1) of that definition were read as “all of the 
shares of the capital stock of the foreign affiliate that are owned 
at that time by persons resident in Canada who do not deal at 
arm’s length with the taxpayer,”; and 


(b) subparagraph (b)(iv) of that definition were read as “all of 
the shares of the capital stock of the foreign affiliate that are 
owned at that time by persons resident in Canada who do not 
deal at arm’s length with any relevant Canadian shareholder;”. 


Related Provisions: 17(9)— Rules for determining CFA status; 17(10), (12), 
(13) — Extended meaning of controlled foreign affiliate. 
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History: The definition “controlled foreign affiliate” in subsec. 17(15) amended by 
2007, c. 35, subsec. 10(3), applicable to taxation years, of a foreign affiliate of a, tax- 
payer, that begin after February 23, 1998, except that, in applying the definition 
(a) for taxation years, of a foreign affiliate of a taxpayer, that begin after 2002 and 
on or before February 27, 2004, the definition is to be read as follows: 


“controlled foreign affiliate” has the meaning that would be assigned by the 
definition “controlled foreign affiliate” in subsection 95(1) for taxation 
years, of a foreign affiliate of a taxpayer, that begin after 2002 and on or 
before February 27, 2004, if the word “or” were added at the end of para- 
graph (a) of that definition and 
(a) subparagraph (b)(ii) of that definition were read as “all of the shares 
of the capital stock of the foreign affiliate that are owned at that time by 
persons resident in Canada who do not deal at arm’s length with the 
taxpayer,”; and 
(b) subparagraph (b)(iv) of that definition were read as “all of the shares 
of the capital stock of the foreign affiliate that are owned at that time by 
persons resident in Canada who do not deal at arm’s length with any 
relevant Canadian shareholder;”. 


(b) for taxation years, of a foreign affiliate of a taxpayer, that begin after February 

23, 1998 and before 2003, the definition is to be read as follows: 
“controlled foreign affiliate” has the meaning that would be assigned by the 

“definition “controlled foreign affiliate” in subsection 95(1) for taxation 

years, of a foreign affiliate of a taxpayer, that begin after February 23, 1998 
and before 2003, if subparagraph (b)(iii) of that definition were read as 
“each share of the capital stock of a corporation that is owned at that time by 
the taxpayer and each share of the capital stock of a corporation that is 
owned at that time by any person resident in Canada with whom the tax- 
payer does not deal at arm’s length.”. 


The definition formerly read: 


“controlled foreign affiliate” has the meaning that would be assigned by the defi- 
nition “controlled foreign affiliate” in subsection 95(1) if paragraphs (d) and (e) 
of that definition read as follows: 


“(d) one or more persons resident in Canada with whom the taxpayer does 
not deal at arm’s length, or 


(e) the taxpayer and one or more persons resident in Canada with whom 
the taxpayer does not deal at arm’s length”. 


“exempt loan or transfer” means 


(a) a loan made by a corporation resident in Canada where the 
interest rate charged on the loan is not less than the interest rate 
that a lender and a borrower would have been willing to agree to 
if they were dealing at arm’s length with each other at the time 
the loan was made; 


(b) a transfer of property (other than a transfer of property made 
for the purpose of acquiring shares of the capital stock of a for- 
eign affiliate of a corporation or a foreign affiliate of a person 
resident in Canada with whom the corporation was not dealing 
at arm’s length) or payment of an amount owing by a corpora- 
tion resident in Canada pursuant to an agreement made on terms 
and conditions that persons who were dealing at arm’s length at 
the time the agreement was entered into would have been will- 
ing to agree to; 

(c) a dividend paid by a corporation resident in Canada on 
shares of a class of its capital stock; and 


(d) a payment made by a corporation resident in Canada on a 
reduction of the paid-up capital in respect of shares of a class of 
its capital stock (not exceeding the total amount of the 
reduction). 


History: The definition “exempt loan or transfer” in subsec. 17(15) amended by 2001, 
c. 17, subsec. 8(2), applicable to taxation years that begin after February 23, 1998. The 
definition formerly read: 


“exempt loan or transfer” means a loan or transfer of property made by a corpo- 
ration to a person or a partnership where 


(a) at the time of the loan or transfer, the corporation was not related to the 
person or to any member of the partnership, as the case may be; 


(b) the loan or transfer of property was not part of a series of transactions or 
events at the end of which the corporation was related to the person or to any 
member of the partnership, as the case may be; and 


(c) the terms and conditions of the loan or transfer (determined without ref- 

erence to any other loan or transfer of property to either a person related to 

the corporation or a partnership any member of which was related to the 

corporation) are such that persons dealing at arm’s length would have been ’ 
willing to enter into them at the time that they were entered into. 


106 


Subdivision b — Income or Loss’ froma Business or Property 


“non-discretionary trust”, at any time, means a trust in which all 
interests were vested indefeasibly at the beginning of the trust’s tax- 
ation year that includes that time. ~ 


Related Provisions: 248(1)“non-discretionary trust” — Definition applies to entire 
Act; 248(9.2) — Meaning of “vested indefeasibly”. 


“settlor” in respect of a trust at any time means any person or part- 
nership that has made a loan or transfer of property, either directly 
or indirectly, in any manner whatever, to or for the benefit of the 
trust at or before that time, other than, where the person or partner- 
ship deals at arm’s length with the trust at that time, 


(a) a loan made by the person or partnership to the trust at a 
reasonable rate of interest; or 


(b) a transfer made by the person or bartneshit to the trust for 
fair market value consideration. 


History [s. 17]: S..17 amended by 1999, c. 22,.s: 8, applicable to taxation. years that 
begin after February 23, 1998 except that 


(a) subsecs. 17(2) and (3) do not apply to taxation years that begin before 2000, 


(b) in its application to such a taxation year that ends before March 10, 1999, sub- 
sec. 17(7) shall be read as follows: 


“Subsection (1) does not apply in respect of an amount owing to.a corpora- 
tion resident in Canada by a non-resident person if a tax has been paid under 
Part XIII on the amount owing.” 


and 


(c) in its application to a taxation year that includes March 10, 1999, the amount 
determined under subsec. 17(1) is deemed to be the amount that is equal to the 
total of 


(i) the amount that would have been determined under that subsection if the 
taxation year had ended at the end of March 10, 1999 and if subsec. 17(7) had 
read as follows: 


“Subsection (1) does not apply in respect of an amount-owing to a cor- 
‘ poration resident in Canada by a non-resident person’if a tax has been 
paid under Part XIII on the amount owing.” 


and 


(ii) the amount that would have been determined under subsec. 17(1) if the 
taxation year had begun immediately after the end of March 10, 1999. 


The section formerly read: 


17. (1) Loan to non-resident — Where a corporation resident in Canada has 
lent money to a non-resident person and the loan remained outstanding for one 
year or longer without interest on the loan computed at a reasonable rate having 
been included in computing the lender’s income, the corporation shall be deemed 
to have received, on the last day of each taxation year‘during which the loan was 
outstanding, interest on the loan at the prescribed rate computed for'the period in 
the taxation year during which it was outstanding. 


(2) Exception — Subsection (1) does not apply. if a tax has been, paid on. the 
amount of the loan under Part XIII. 


(3) Further exception — Subsection (1) does not apply if the loan was made to 

a subsidiary controlled corporation and it is established that the money that was 

lent was used in the subsidiary corporation’s business for the purpose of gaining 

or producing income. 
Definitions [s. 17]: “active business”, “amount” — 248(1); “arm’s length” — 
251(1); “business” — 248(1); “Canada” — 255; “class” — 248(6); “controlled foreign 
affiliate” — 17(15); “corporation” — 248(1), Interpretation Act 35(1);. “disposition”, 
“dividend” — 248(1); “exempt loan or transfer” — 17(15); “foreign accrual property. 
income” —95(1), (2), 248(1); “foreign affiliate’ —95(1), 248(1); “new borrow- 
ings” — 17(8.1); “non-discretionary trust’ — 17(15); “non-resident” — 248(1); “paid- 
up capital” — 89(1), 248(1); “person”, “prescribed” — 248(1); “prescribed rate” — 
Reg. 4301; “previous borrowings” — 17(8.1)(a); “property” — 248(1); “related” — 
17(10), (11), (11.1), (11.3) 251(2)-(6); “resident”, “resident in Canada” — 250; “‘set- 
tlor’ —17(15); “share” — 248(1); “taxation. year’ — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3); “unpaid purchase price” — 17(8.1)(b); “vested indefea- 
sibly” — 248(9.2). 


Deductions 


18. (1) General limitations — In computing the income of a tax- 
payer from a business or property no deduction shall be made in 
respect of 
(a) general limitation — an outlay or expense except to the 
extent that it was made or incurred by the. taxpayer for the pur- 
pose of gaining or producing income from the business. or 
property; 
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Related Provisions: 3.1(1) [proposed] — Reasonable expectation of profit required 
for loss claim; 7(3)(b) — No deduction to employer for cost of issuing stock options to 
employees; 18(1)(c) — Limitation re exempt income; 18(9) — Limitation re prepaid 


expenses; 19, 19.01, 19.1 Limitations on deductions for advertising expenses; 
20(1) — Deductions permitted; 20.01 — Deduction-allowed for private health services 
plan premiums; 21(1)— Cost of borrowed money; 67 — Unreasonable: expenses: not 
allowed; 67.1 — 50% limit on expenses for food and entertainment; 143.3 — Limita- 
tion on deductibility for issuing shares and stock options; Reg. 1102(1)(c) — No CCA 
unless property, acquired for purpose of gaining or producing income. 


Selected Cases [para. 18(1)(a)]: Magnus v. R., [2012].1G.¥.C.).2037 (TCC) 
(General reference to provision not sufficient to establish factual basis required to shift 
onus to taxpayer); Ferguson-Neudorf Glass Inc. v. R., [2009] 4 C.T.C. 2191 (TCC) 
(Fine deductible where conduct of taxpayer not egregious); Basell Canada Inc. v. R., 
[2008] 1 C.T.C. 2369 (TCC) (Cost of supply agreement deductible over period of 
agreement; not eligible capital expenditure); Hammill v. R., [2005] 4 C.T.C. 7 (FC); 
aff'd [2006] 1. C.T.C. 128 (FCA). (Where fraud from outset, there could be no 
business); Teck Corp. v. British Columbia, [2005] 1 C.T.C. 110 (BC CA) (Mining taxes 
are not royalties; more in nature of income tax); BJ Services Co. v. R., [2004] 2 C.T.C. 
2169 (TCC) (Shareholder communications and expenses of statutory compliance de- 
ductible as current expenses); Nadeau v. R., [2004] 1 C.T.C. 293 (FCA) (Support in- 
come is income from property); /nternational Colin Energy Corp. v. R., [2003] 1 
C.T.C. 2406 (TCC) (Advisor’s fees deductible where purpose was to gain or produce 
income through merger); Raegele v. R., [2002] 2 C.T.C. 2955 (TCC) (Expenses during 
wind-up period of business deductible); Fédération des caisses populaires Desjardins 
de Montréal & de l’ouest-de-Québec v.:R., [2002] 2 C.T.C. 1:(FCA) (Vacation pay 
obligations were incurred.in the year even though no liability to pay until following 
year); Donyina v. R., [2001] 3 C.T.C, 2741 (TCC) (Review of principles underlying 
reasonable expectation of profit); Spearing v..R., [2001] 1 C.T.C. 2689 (TCC) (Reason- 
able expectation of profit as broad basis for disallowing deduction of expenses has no 
statutory basis); Canadian Pacific Ltd. v.. Ontario (Minister of Revenue), [2000] 2 
C.T.C. 331,(Ont CA) (Capitalized value of future disability payments deductible as 
current expense); Urbandale Realty Corp. v. MNR, [2000] 2 C:T.C..250 (FCA); rev’g 
[1997] 3.C.T.C: 6 (FCTD) (Matching principle not applied); Buck Consultants Ltd. v. 
Canada, [2000] 1 C:T:C.,.93: (FCA); aff g [1996] 3.C.T.C,.2016 (TCC) (Notional rent 
was neither paid nor payable); 65302 British Columbia Ltd: v. R., [2000], 1. C.T.C. 57 
(SCC); rev’g [1998] 1)\C.T.C..131. (FCA); rev’g [1995] 2 C.T.C. 2294 (TCC) (Penalties 
incurred during income-earning process deductible); St-Laurent v. R., [1999] 1 C.T.C. 
2478 (TCC) (No new right created when legal expenses incurred to vary support order; 
fees deductible); Northwood Pulp & Timber Ltd. vy. R., [1999] 1 ©.T.C..53 (FCA); 
leave to appeal to SCC refused (1999), 242 N.R. 400. (note) (Estimated cost not the 
same. as actual cost and cannot be included in cost of inventory); Adams v, R., [1998] 2 
C.T.C, 333 (FCA); rev’g [1996] 1 C.T.C. 2916 (TCC) (Tenant inducement payment by 
partners to themselves disallowed); Hickman Motors Ltd. v. R., [1998] 1 C.T.C. 213 
(SCC) (Property retains depreciable character in hands of transferee on winding-up, if 
not used for other purposes); Sunys Petroleum Ltd. v. Canada, [1996] 3 C.T.C. 2931 
(TCC) (“Avoidable” penalties may not be deductible); Thiele Drywall Inc. y. Canada, 
[1996] 3 C.T.C. 2208 (TCC) (Nature of participation in tax evasion scheme was such 
that legal expenses to defend were not deductible); Donohue Normick Inc. v. Canada, 
96'D.T.C. 6061 (FCA) (Checklist of factors for determining whether payment is capital 
or income in nature); Société Immobiliére SSO. Inc: v. MNR, [1993] 1: C.T.C.:2029 
(TCC) (Costs incurred by partnership before taxpayer’s acquisition of interest therein 
not deductible; contracts not retroactive); Xuereb (G.L.) v. Canada, [1992] 2 C.T.C. 
2132 (TCC) (Pre-incorporation start-up expenses deductible to taxpayer transferring 
business to corporation); Moloney v. Canada, [1992] 2 C.T.C. 227 (FCA); leave to 
appeal to SCC refused (1993), 154 N.R. 244 (note) (Sole purpose of activity was to 
obtain tax refunds, not to earn income); Utah Mines Ltd. v. R., [1992] 1 C.T.C. 306 
(FCA) (Deduction for mineral royalties paid to provincial government disallowed de- 
spite article III of Canada-U.S. Tax Convention); Goulard v. MNR, [1992] 1 C.T.C. 
2396 (TCC) (Interest expenses in respect of share purchase arose from legal obligation 
to repay borrowed money for purpose of earning income); Symes v. Canada, [1991] 2 
C.T.C.:1 (FCA); aff’d [1994] 1 C.T.C.'40 (SCC) (Child care expensés not business 
expenses; taxpayer not entitled to deduct such expenses in excess of statutory limits 
established in s. 63); Canada v. Young, [1989] 1:C.T.C.'421 (FCA) (Cost of subscrip- 
tions to investment publications by portfolio owner/manager not. deductible); Morflot 
Freightliners Ltd. v. Canada, [1989] 1 C.T.C. 413 (FCTD) (Amounts advanced by par- 
ent to subsidiary were capital outlays to preserve enduring asset); Madronich v. MNR, 
[1989] 1 C.T.C. 247 (FCTD) (Systematic tree farming with reasonable expectation of 
profit in 50 years was business). 


Interpretation Bulletins: IT-80: Interest on money. borrowed to redeem shares, or to 
pay. dividends (archived); IT-99R5: Legal and accounting. fees; IT-104R3: Deductibil- 
ity of fines or penalties; IT-153R3: Land developers — subdivision and development 
costs and carrying charges on land; IT-185R: Losses from theft, defalcation or embez- 
zlement; IT-211R: Membership dues — associations and societies; IT-223: Overhead 
expense insurance vs. income insurance (archived); IT-233R: Lease-option agreements; 
sale-leaseback agreements (archived); IT-261R: Prepayment of rents; IT-265R3: Pay- 
ments of income and capital combined (archived); IT-316: Awards for employees’ sug- 
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gestions and inventions (archived); IT-339R2: Meaning of “private health services 
plan”; IT-341R4: Expenses of i issuing, shares, units in a trust, interests in a partnership 
or syndicate and expenses of borrowing money; IT-364: Commencement of business 
operations; IT-373R2: Woodlots; IT-389R: Vacation-with-pay plans established under 
collective agreements; IT-461: Forfeited deposits (archived); IT-467R2: Damages, set- 
tlements and similar payments; IT-475: Expenditures on research and for business ex- 
pansion; IT-487: General limitation on deduction of outlays or expenses; IT-521R: Mo- 
tor vehicle expenses claimed by self-employed individuals; IT-525R: Performing 
artists. 


Information Circulars: 77-11: Sales tax reassessments. 


I.T. Technical News: 12 (meals and beverages at golf clubs); 16 (Tonn, Mastri, 
Mohammad and Kaye cases; Scott case); 34 (emission reduction and offset credits: q3). 


Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-20: Redemption 
premium on debentures; ATR-21: Pension benefit from an unregistered pension plan, 
ATR-23: Private health services plan; ATR-45: Share eas sy rights itt ATR- 
50: Structured settlement. 


Forms: T2032: Statement of professional activities; T2124: Statement of business 
activities. 


(b) capital outlay or loss — an outlay, loss or replacement of 
capital, a payment on account of capital or an allowance in re- 
spect of depreciation, obsolescence or depletion except as ex- 
pressly permitted by this Part; 
Related Provisions: 14(5)“eligible capital expenditure” — Definition includes 
amounts deductible under 20(1)(b); 20(1) — Deductions permitted; 20(10) — Conven- 
tion expenses; 20(16) — Terminal loss; 24(1)—Ceasing to. carry on_ business; 
26(2) — Banks; 30— Clearing land, levelling land and laying tile drainage; 
37(1)(b) — Deductible R&D expenditures on capital; 66.1(6.2) — Certain pre-produc- 
tion mining expenses deemed not to be capital expenditures. 
Selected Cases [para. 18(1)(b)]: Wescast Industries Inc. v. R., [2011] 2 C.T.C. 
2201 (TCC) (Costs of capitalizing foreign subsidiary not deductible as current 
expenses); Good Equipment Ltd. v. R., [2008] 4 C.T.C. 2154 (TCC) (Lessor retained 
sufficient interest in property to claim CCA); Setchell v. R., [2006] 2 C.T.C. 2259 
(TCC) (Tuition fees regarded as business expense); International Colin Energy Corp. 
v. R., [2003] 1 C.T.C. 2406 (TCC) (Advisor’s fees deductible where purpose was to 
gain or produce income through merger); Sherway Centre Ltd. v. Canada, {1996] 3 
C.T.C. 2687 (TCC) (“Participating” interest was not “interest’); Park Royal Shopping 
Centre Limited v. Canada, [1995] 2 C.T.C. 2117 (TCC) (Architect’s fees for proposed 
contruction of building which was abandoned not deductible); Boulangerie St- 
Augustine Inc. v. Canada, [1995] 2 C.T.C. 2149 (TCC) (Cost of shareholder communi- 
cations on take-over bid deductible); Kamsel Leasing Inc. v. MNR, [1993] 1 C.T.C. 
2279 (TCC) (Agreement treated as “sale” not “lease” where option to acquire property 
at end of term substantially below probable market value). 


Interpretation Bulletins: IT-104R3: Deductibility of fines or penalties; IT-187: 
Purchase of customer lists and ledger accounts; IT-233R: Lease-option agreements; 
sale-leaseback agreements (archived); IT-261R: Prepayment of rents; IT-285R2: Capi- 
tal cost allowance — general comments; IT-341R4: Expenses of issuing or selling 
shares, units in a trust, interests in a partnership or syndicate and expenses of borrow- 
ing money; IT-357R2: Expenses of training; IT-364: Commencement of business oper- 
ations; IT-467R2: Damages, settlements and similar payments; IT-475: Expenditures 
on research and for business expansion. 


1.T. Technical News: 5 (lease agreements). 


Advance Tax Rulings: ATR-20: Redemption premium on debentures; ATR-SO: 
Structured settlement; ATR-59: Financing exploration and development through lim- 
ited partnerships. 
(c) limitation re exempt income — an outlay or expense to 
the extent that it may reasonably be regarded as having been 
made or incurred for the purpose of gaining or producing ex- 
empt income or in connection with property the income from 
which would be exempt; 
Related Provisions: 81(1) — Exempt income; 248(1)“exempt income” — Defini- 
tion excludes dividends and support amounts. 
Interpretation Bulletins: IT-341R4: Expenses of issuing shares, units in a trust, 
interests in a partnership or syndicate and expenses of borrowing money; IT-467R2: 
Damages, settlements and similar payments. 
(d) annual value of property — the annual value of property 
except rent for property leased by the taxpayer for use in the 
taxpayer’s business; 
Related Provisions: 20(1)(a) — Deduction for capital cost allowance. 


(e) reserves, etc. — an amount as, or on account of, a reserve, 
a contingent liability or amount or a sinking fund except as ex- 
pressly permitted by this Part; 
Related Provisions: 18(9)— Prepaid expenses — deduction denied; 20(1)(1), (1:1), 
(m), (m.1), (n), (0) — Reserves specifically allowed; 20(7)(c) — Policy reserves for in- 
surance corporations; 20(26)— Deduction for unpaid claims reserve adjustment; 
40(1)(a)@ii) — Capital gains reserve; 61.2-61.4 — Reserves re forgiven, debt included 
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in income; 138(3)(a)(ii) — Reserves in respect of life insurance claims; 143.4(2) — 
Contingent amounts (including right to reduce expenditure) excluded from expendi- 
tures generally; 248(1) — “Insurance policy” includes life insurance policy. 
Selected Cases [para. 18(1)(e)]: McLarty v. R., [2008] 4 C.T. C274 (SCC); rev ye 
in part [2006] 4 C.T.C. 16 (FCA) (Fact that insufficient funds might exist to pay debt 
does not make liability contingent); General Motors of Canada Ltd. y. R., [2008] 4 
C.T.C. 79 (FCA); rev’ g [2007] 2 C.T.C. 2202 (TCC) (Extrinsic evidence of subjective 
intention inadmissible); General Motors of Canada Ltd. y. R., [2004] 1 C.T. C. 2999 
(TCC) (Contingent nature of liability indicated by words “and then only if needed”); 
Fédération des caisses populaires Desjardins de Montréal & de l’ouest-de-Québec v. 
R:, (2002] 2 C.T.C. 1 (FCA); rev’ g [2000] 1 C.T.C. 2620 (TCC) (Vacation pay obliga- 
tions were incurred in the year even though no liability to pay until following year); 
Wawang Forest Products Ltd. v. R., [2001] 2 C.T.C. 233 (FCA) (Completion of work 
removed contingency); Canadian Pacific Ltd. v. Ontario (Minister of Revenue), [2000] 
2 C.T.C. 331 (Ont CA) (Possible variation of future payments does not make liability 
contingent); Huang & Danczkay Ltd. v. MNR, [1998] 3 C.T.C. 337, (FCTD) (Receiv- 
ables brought into income only when income-earning process virtually complete); 
Barbican Properties Inc. v. Canada, [1997] 1 C.T.C. 2383 (FCA) (Deferred interest 
held to be contingent and not deductible); Co-operators General Insurance Co. v. 
MNR, [1993] 1 C.T.C. 2316 (TCC) (Contingent premiums not deductible expense 
“incurred’’). 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-215R: Reserves, contin- 
gent accounts and sinking funds (archived); IT-321R: Insurance agents and brokers — 
unearned commissions (archived); IT-442R: Bad debts and reserves for doubtful debts; 
IT-467R2: Damages, settlements and similar payments; IT-518R: Food, beverages and 
entertainment expenses. 

1.T. Technical News: 25 (health and welfare trusts). 

Advance Tax Rulings: ATR-50: Structured settlement. 


(e.1) unpaid claims under insurance policies — an 
amount in respect of claims that were received by an insurer 
before the end of the year under insurance policies and that are 
unpaid at the end of the year, except as expressly permitted by 
this Part; 
Related Provisions: 20(7)(c)—Policy reserves for insurance corporations; 
20(26) — Deduction for unpaid claims reserve adjustment; 138(3)(a)(ii) — Reserves in 
respect of life insurance claims. 


(f) payments on discounted bonds — an amount paid or 
payable as or on account of the principal amount of any obliga- 
tion described in paragraph 20(1)(f) except as expressly permit- 
ted by that paragraph; 

Interpretation Bulletins: IT-341R4: Expenses of issuing shares, units in a trust, 


interests in a partnership or syndicate and expenses of borrowing money; IT-518R: 
Food, beverages and entertainment expenses. 


1.T. Technical News: 25 (foreign exchange losses). 


(g) payments on income bonds — an amount paid by a 
corporation as interest or otherwise to holders of its income 
bonds or income debentures unless the bonds or debentures have 
been issued or the income provisions thereof have been adopted 
since 1930 


(i) to afford relief to the debtor from financial difficulties, 
and 


(11) in place of or as an amendment to bonds or debentures 
that at the end of 1930 provided unconditionally for a fixed 
rate of interest; 
Related Provisions: 15(3), (4) — Interest or dividend on income bond or debenture; 
15.1(2)(a), 15.2(2)(a) — Parallel rules for small business development bonds and small 
business bonds. 


Interpretation Bulletins: IT-52R4: Income bonds and debentures (archived); IT- 
518R: Food, beverages and entertainment expenses. 


(h) personal and living expenses — personal or living ex- 
penses of the taxpayer, other than travel expenses incurred by 
the taxpayer while away from home in the course of carrying on 
the taxpayer’s business; 


Related Provisions: 20(1)— Deductions permitted; 20(16) — Terminal loss; 
20.01 — Deduction allowed for private health services plan premiums; 56(1)(0)(i) — 
No deduction for personal or living expenses against research grant income; 67 — Un- 
reasonable expenses not allowed; 67.1 —50% limit on expenses for food and en- 
tertainment; 248(1)“personal or living expenses” — Reasonable expectation of. profit 
required. 


Selected Cases [para. 18(1)(h)]: Spearing v. R., [2001] 1 C.T.C. 2689 (TCC) 
(Reasonable expectation of profit as broad basis for disallowing deduction of expenses 
has no statutory basis); Scott v. R., [1998] 4 C.T.C. 103 (FCA) (Extra food and water of 
messengers similar to fuel and costs allowed as deduction); Symes v. Canada, [1994] 1 
C.T.C. 40 (SCC) (Child-care expenses not deductible as business expenses); R. v. Cork, 
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[1990] 2 C.T.C. 116 (FCA) (Office expenses.of self-employed draftsman operating out 
of home deductible); Sher v. R., [1980] C.T.C. 168.(FCTD) (Business expenses unsup- 
ported by receipts not deductible); Deutsch v. R., [1979] C.T.C: 217 (FCTD) (Deduct- 
ibility of claimed expenses related to automobile, travel and office at home allowed in 
part, despite inflated expenses and confusion of records). 


Interpretation Bulletins: IT-223: Overhead expense insurance vs. income insurance 
(archived); IT-322R: Farm losses; IT-334R2: Miscellaneous receipts; IT-341R4; Ex- 
penses of issuing shares, units in a trust, interests in a partnership or syndicate and 
expenses of borrowing money; IT-357R2: Expenses of training; IT-373R2: Woodlots; 
IT-467R2: Damages, settlements and similar payments; IT-518R: Food, beverages and 
entertainment expenses; IT-521R: Motor vehicle expenses claimed by self-employed 
individuals. 


I.T. Technical News: 16 (Tonn, Mastri, Mohammad and Kaye cases; Scott case); 25 
(reasonable expectation of profit). 


CRA Audit Manual: 29.4.0: Farm losses and restricted farm losses. 


Forms: T2032: Statement of professional activities, T2124: Statement of business 
activities. 


“@_ limitation -re’ employer’s contribution under 
supplementary unemployment benefit plan — an amount 
paid by an employer to a trustee under a supplementary unem- 
ployment benefit plan except as permitted by section 145; 


Related Provisions: 20(1)(x), 145(5) — Employer’s contribution to supplementary 
unemployment benefit plan deductible. 


(j) limitation re employer’s contribution under deferred 
profit sharing plan — an amount paid by an employer to a 
trustee under a deferred profit sharing plan except as expressly 
permitted by section 147; 


Related Provisions: 147(8) — Employer's DPSP contribution deductible... 


(k) limitation re employer’s contribution. under profit 
sharing plan — an amount paid by an employer.to.a trustee 
under a profit sharing plan that is not 


(i) an employees profit sharing plan, 
(ii) a deferred profit sharing plan, or 
(iii) a registered pension plan; 
Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(1) use of recreational facilities and club dues — an out- 
lay..or expense made.or. incurred) by the taxpayer after 1971, 


(i) for the use or maintenance of property that is a yacht, a 
camp, a lodge or a golf course or facility, unless the taxpayer 
made or incurred the outlay or expense.in the ordinary course 
of the taxpayer’s business of providing the property for, hire 
or reward, or 


(ii) as membership fees or ees (whether initiation fees or 
otherwise) in any club the main purpose. of which is to. pro- 
vide dining, recreational or sporting facilities for) its 
members; . 
Related Provisions: 8(1)(f)(vi) —Salesman’s expenses. 
Selected Cases [para. 18(1)(I)]: Whitewater Golf Club Inc. v. MNR, [2009] 6 
C.T.C. 51 (FC) (Requirements valid where no bad faith and proper declaration of fees 
or improper deductibility thereof at issue); Hewlett-Packard (Canada) Co. v. R., [2005] 
4 C.T.C. 2274 (TCC) (Full-service luxury hotels not “‘lodges’’); R..v. CLP. Inc., [1988] 
1 C.T.C..32 (FCTD) (Expenses of chartered, vessel deductible); R. v. Jaddco Anderson 
Ltd., [1984] C.T.C. 137 (FCA) (Rental expenses for fishing lodge to. entertain clients 
not deductible). 
Interpretation Bulletins: IT-148R3: Recreational properties and. club dues; IT- 
211R: Membership dues — Associations and societies; IT-470R: Employees’ fringe 
benefits. 


1.T. Technical News: 12 (meals and beverages at golf clubs). 

(1.1) [Repealed] 
History: Para. 18(1)(1.1) repealed. by 2003, c..28, subsec. 2(1), applicable to-amounts 
that become payable after December 20, 2002. The para. formerly read: 


(1.1) Petroleum and Gas Revenue Tax Act payments — any amount paid or 
that became payable in the year to Her Majesty in right of Canada by virtue of an 
' obligation imposed ‘under the Petroleum and Gas Revenue Tax Act; 


(m) limitation re employee stock option expenses — an 
amount in respect of which an election was made by or on be- 
half of the taxpayer under subsection 110(1.1); 


History: Para..18(1)(m) added by 2010, c, 25, subsec. 5(1), applicable in respect. of 
transfers or dispositions of rights occurring after 4:00 p.m. EST, March 4, 2010. 


S. 18(1)(m) 


Former para. 18(1)(m) repealed by 2003, c. 28, subsec. 2(3), applicable to) taxation 
years that begin after 2006 (to be changed to “2007” by Proposed Amendment below). 
For each taxation year that ends after 2002 and begins before 2007, para. 18(1)(m) 
applies, notwithstanding para. 20(1)(v), only to the percentage of each amount de- 
scribed by 18(1)(m) that is the total of 


(a) that proportion of 100% that the number of days in the taxation year that are 
before. 2003 is of the number of days in the taxation. year, 


(b) that proportion of 90% that the number of days in the taxation year that are in 
2003 is of the number of days in the taxation year, 


(c) that proportion of 75% that the number of days in the taxation year that are in 
2004 is of the number of days in the taxation year; 


(d), that proportion of 65% that:the number of days inthe taxation year that are in 
2005 is of the number of days in the: taxation year; and 


(e) that proportion of 35% that the number of days in the taxation year that are in 
2006 is of the number of days in the taxation year. 


The above does not apply for the purpose of applying any provision of Part XII of the 
Regulations that makes reference to the income of a taxpayer. 


Para. 18(1)(m) formerly read: 
(m) royalties, etc! any amount (other than a prescribed aniount) 
(i) that is paid or payable in the year to 
(A) Her, Majesty in right of Canada or of a province, 
(B) an agent of Her Majesty in right of Canada or of a province, or 


(C) a corporation, a commission or an association that is‘controlled by 
Her Majesty in right of Canada or of a province or by an agent of Her 
Majesty in right of Canada or of a province, and 


(ii) that can reasonably be considered to be a royalty, tax (other than a tax or 
portion of a, tax, that can reasonably be considered to bea municipal or 
school tax), lease rental or bonus, however described, or to be in respect of 
the late payment or non-payment of any of those amounts, in relation to 


(A) the acquisition, development or ownership of.a Canadian resource 
property, or 
(B)-the production in-Canada 


(I) of petroleum, natural gas or related hydrocarbons from a natural 
accumulation of petroleum or natural gas (other than a mineral re- 
source) located in Canada, or from an oil.or gas well located in 
Canada, 


(II), of sulphur from a natural;accumulation of petroleum or natural 
gas located in Canada, from an-oil or gas well located in Canada or 
from a mineral resource located in Canada, 


(II) to, any stage that is not beyond the prime :metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or re- 
lated hydrocarbons) or coal from a mineral resource located in 
Canada, 

(IV), to-any stage that is not beyond the pellet:stage or its equivalent, 
of iron from a mineral resource located in Canada, or 


(V) to any stage that is not beyond the crude oil stage or its 
equivalent, of petroleum or related hydrocarbons from a deposit lo- 
cated in Canada of bituminous sands or oil shales; 


Para. 18(1)(m) amended by 2003, c. 28, subsec. 2(2), applicable to amounts that be- 
come payable after December 20, 2002. The para. formerly. read: 


(m) any amount (other than a prescribed amount) paid or payable by virtue of an 
obligation imposed by statute or a contractual obligation substituted for an obli- 
gation imposed by statute. to 


(i) Her. Majesty in right of Canada or a province, 


(ii) an agent of Her Majesty in right of Canada ora province, or 
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(iii) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


as a royalty, tax (other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that can reasonably be regarded as being in lieu of 
any such amount, or in respect of the late payment or non-payment of any such 
amount, and that can reasonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from a natural ac- 
cumulation of petroleum or natural gas (other than a mineral resource) 
located in Canada or from an oil or gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or natural gas 
located in Canada, from an oil or gas well located in Canada or from a 
mineral resource located in Canada, 


(C) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource located in Canada, 


(D) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource located in Canada, or 


(E) to any stage that is not beyond the crude oil stage or its equivalent, 
of petroleum or related hydrocarbons from tar sands from a mineral re- 
source located in Canada; 


any amount (other than a prescribed amount) paid or payable by virtue of an 
obligation imposed by statute or a contractual obligation substituted for an obli- 
gation imposed by statute to 


(i) Her Majesty in right of Canada or a province, 
(ii) an agent of Her Majesty in right of Canada or a province, or 


(iii) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


as a royalty, tax (other than a tax or portion of a tax that can reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that can reasonably be regarded as being in lieu of 
any such amount, or in respect of the late payment or non-payment of any such 
amount, and that can reasonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty, or 


(v) the production in Canada 


(A) of petroleum, natural gas or related hydrocarbons from a natural ac- 
cumulation of petroleum or natural gas (other than a mineral resource) 
located in Canada or from an oil or gas well located in Canada, 


(B) of sulphur from a natural accumulation of petroleum or natural gas 
located in Canada, from an oil or gas well located in Canada or from a 
mineral resource located in Canada, 


(C) to any stage that is not beyond the prime metal stage or its 
equivalent, of metal, minerals (other than iron or petroleum or related 
hydrocarbons) or coal from a mineral resource located in Canada, 


(D) to any stage that is not beyond the pellet stage or its equivalent, of 
iron from a mineral resource located in Canada, or 


(E) to any stage that is not beyond the crude oil stage or its equivalent, 
of petroleum or related hydrocarbons from tar sands from a mineral re- 
source located in Canada; 


The portion of para. 18(1)(m) following subpara. (iii) amended by 1997, c. 25, subsec. 


4(1), applicable to taxation years that begin after 1996. That portion formerly read: 


as a royalty, tax (other than a tax or portion of a tax that may reasonably be 
considered to be a municipal or school tax), lease rental or bonus or as an 
amount, however described, that may reasonably be regarded as being in lieu of 
any such amount, and that may reasonably be regarded as being in relation to 


(iv) the acquisition, development or ownership of a Canadian resource pro- 
perty, or 


(v) the production in Canada of 


(A) petroleum, natural gas or related hydrocarbons from a natural ac- 
cumulation of petroleum or natural gas in Canada, other than a mineral 
resource, or from an oil or gas well in Canada, 


(B) metal, minerals (other than iron or petroleum or related hydrocar- 
bons) or coal from a mineral resource in Canada to any stage that is not 
beyond the prime metal stage or its equivalent, 


(C) iron from a mineral resource in Canada to any stage that is not be- 
yond the pellet stage or its equivalent, or 


Income Tax Act, Part I, Division B 


(D) petroleum or related hydrocarbons from tar sands from a mineral 
resource in Canada to any stage that is not beyond the crude oil stage or 
its equivalent; 
Cl. 18(1)(m)(v)(B) substituted by 1994, c. 7, Sch II (1991, c. 49), subsec. 13(1), appli- 
cable to amounts becoming payable after July 13, 1990. Cl. (v)(B) formerly read: 
(B) metal or minerals, other than iron or petroleum or related hydrocarbons, from 
a mineral resource in Canada to any stage that is not beyond the prime metal 
stage or its equivalent, 
Selected Cases [former para. 18(1)(m)]: Cogema Resources Inc. y. R., [2005] 1 
C.T.C. 2452 (TCC) (Provision not applicable once mineral resources removed from 
ground and subject to further transaction); Mobil Oil Canada Ltd. v. R., [2002] 1 
C.T.C. 55 (FCA) (“Royalty” not limited to commercial meaning); Utah Mines Ltd. v. 
R., [1992] 1 C.T.C. 306 (FCA) (Deduction for mineral royalties paid to provincial gov- 
ernment disallowed despite article Il of Canada-U.S. Tax Convention). 


(n) political contributions — a political contribution; 
Related Provisions: 127(3) — Tax credit for political contributions. 


(0) employee benefit plan contributions — an amount 

paid or payable as a contribution to an employee benefit plan; 
Related Provisions: 6(1)(a)(ii), 6(1)(¢) — Employee benefit plan benefits taxable to 
employee; 12(1)(n.1) — Income inclusion — amounts received by employer from em- 
ployee benefit plan; 18(10) — Exceptions where para. 18(1)(0) does not apply; 32.1 — 
Employee benefit plan deductions. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(0.1) salary deferral arrangement — except as expressly 
permitted by paragraphs 20(1)(00) and (pp), an outlay or ex- 
pense made or incurred under a salary deferral arrangement in 
respect of another person, other than such an arrangement estab- 
lished primarily for the benefit of one or more non-resident em- 
ployees in respect of services to be rendered outside Canada; 


Related Provisions: 6(1)(a)(v) — Value of benefits; 6(1)(i), 56(1)(w) — Salary 
deferral arrangements — amounts included in income. 


History: Para. 18(1)(0.1) amended by 1994, c. 8, Sch. II (1991, c. 49), subsec. 13(2), 
to add reference to para. 20(1)(pp) and to substitute “outside Canada” for “in a country 
other than Canada”, applicable to 1986 ef seq. 


(0.2) retirement compensation arrangement — except as 
expressly permitted by paragraph 20(1)(r), contributions made 
under a retirement compensation arrangement; 


(0.3) employee life and health trust — except as expressly 
permitted by paragraph 20(1)(s), contributions to an employee 
life and health trust; 


History: Para. 18(1)(0.3) added by 2010, c. 25, subsec. 5(2), applicable after 2009. 


(p) limitation re personal services business ex- 
penses — an outlay or expense to the extent that it was made 
or incurred by a corporation in a taxation year for the purpose of 
gaining or producing income from a personal services business, 
other than 


(i) the salary, wages or other remuneration paid in the year to 
an incorporated employee of the corporation, 


(ii) the cost to the corporation of any benefit or allowance 
provided to an incorporated employee in the year, 


(ii1) any amount expended by the corporation in connection 
with the selling of property or the negotiating of contracts by 
the corporation if the amount would have been deductible in 
computing the income of an incorporated employee for a tax- 
ation year from an office or employment if the amount had 
been expended by the incorporated employee under a con- 
tract of employment that required the employee to pay the 
amount, and 


(iv) any amount paid by the corporation in the year as or on 
account of legal expenses incurred by it in collecting 
amounts owing to it on account of services rendered 


that would, if the income of the corporation were from a busi- 
ness other than a personal services business, be deductible in 
computing its income; 
Related Provisions: 122.3(1.1) — Restrictions on overseas employment tax credit 
for incorporated employee; 123.4(1)“full rate taxable income’(a)(iii) — PSB income 
ineligible for general corporate rate reduction; 207.6(3) — Retirement compensation 
aan nem for incorporated employee; iat yc ey definition of “salary or 
wages”. 
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Selected Cases [para.°18(1)(p)]: Supercom Canada Ltd. v. R., [2005] 5'C.T.C. 
2198 (TCC) (Sales were sales, not capital advances); Dynamic Industries Ltd. y. R., 
[2005] 3 C.T.C. 225 (FCA) (Work from single source did not ao to personal service 
business). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-168R3: Ath- 
letes and players employed by football, hockey and similar clubs; IT-189R2: ilaghe 
tions used by practising members of professions. 


(q) limitation re cancellation of lease — an amount paid or 
payable by the taxpayer for the cancellation of)a lease: of pro- 
perty of the taxpayer leased by the taxpayer to another person, 
except to the extent permitted by paragraph: e0bly(2) or (z.1); 


Interpretation Bulletins: IT-359R2: Premiums on leases. 


(r) certain automobile expenses — an amount paid or pay- 
able by the taxpayer as an allowance for the use by an individual 
of an automobile to the extent that the amount exceeds an 
amount determined in accordance with prescribed rules, except 
where the amount so paid or payable is required to be included 
in computing the individual’s income; 


Regulations: 7306 (prescribed rules). 
I.T. Technical News: 10 (1997 deduction limits and benefit rates’ for automobiles). 


(s) loans or lending assets — any loss, depreciation or re- 

duction in a taxation year in the value or amortized cost of a 

loan or lending asset of a taxpayer made or acquired by the. tax- 

payer in the ordinary course of the taxpayer’s business of insur- 

ance or the lending of money and not disposed of by the tax- 

payer in the year, except as expressly permitted by this Part; 
History: Para. 18(1)(s) substituted by 1994, .c. 7, Sch. II (1991,.c. 49), subsec. 13(3), 
applicable to taxation years and fiscal periods beginning after June 17, 1987 that end 
after 1987. Para. 18(1)(s) formerly read: 


(s) any loss, depreciation or reduction in the value or amortized.cost of a loan or 
lending asset described in subparagraph 20(1)(1)Gi) of a taxpayer who was.an 
insurer or whose ordinary business included the lending of money, acquired by 
the taxpayer in the ordinary course of the taxpayer’s business of insurance or 
lending money and not disposed of by the taxpayer in the taxation year, except 
as expressly permitted by this Part; and 


(t) payments under different Sets any amount paid or 
payable 


(i) under this Act (other than tax paid or payable under Part 
XII.2 or Part XII.6), 


(ii) as interest under Part [X of the Excise Tax Act, or 


(iii) as interest under the Air Travellers Security Charge Act; 


Related Provisions: 20(1)(v) — Deduction for mining taxes; 20(1)(11) — Deduction 
for interest repaid; 20(1)(nn) — Deduction for Part XII.6 tax; 20(1)(vv) — Deduction 
for countervailing and anti-dumping duties; 60(0) — Expenses of objection or appeal; 
67.6 — Fines and penalties non-deductible; 104(30) — Deduction’ for Part XII.2 tax 
paid by trust; 161.1 — Offsetting of non- -deductible interest against taxable interest of 
other years. 


History: Para. 18(1)(t) amended by 2006, c. 4, s. 161, applicable to taxation years that 
begin on or after April 1, 2007. Para. (t) formerly read: 


(t) payments under Act — any amount paid or payable under this Act (other 
than tax paid or payable under Part XII.2 or Part XII.6); 


Para. 18(1)(t) amended by 1997, c. 25, subsec. 4(2), applicable to 1997 et seq. Para. (t) 
formerly read: 


(t) any amount paid or payable under this Act. 


Selected Cases [para. 18(1)(t)]: Harrowston Corp. v. Canada, [1997] 1 C.T.C. 101 
(FCA) (Liability to pay tax did not result in deductible bad debt). 


Interpretation Bulletins: IT-104R3: Deductibility of fines or penalties. 


Information Circulars: 77-11: Sales tax reassessments — deductibility in computing 
income. 


1.T. Technical News: 38 (income tax treatment of GST). 


(u) fees — individual savings plans — any amount paid or 
payable by the taxpayer for services in respect of a retirement 
savings plan, retirement income fund or TFSA under or of 
which the taxpayer is the annuitant or holder; and 
Related Provisions: 18(11) — No deduction for interest paid on money borrowed to 
make deferred income plan contribution; 146(21.2) — Saskatchewan Pension Plan ac- 
count deemed to be RRSP for purposes of 18(1)(u); 147.5(12) — PRPP deemed to be 
RRSP for purposes of 18(1)(u). 


S.:18(2)(6) 


History: Para. 18(1)(u) amended by 2008, c. 28, subsec. 2(1), applicable to 2009 er 
seq. It formerly read: 


(u) RSP/RIF [RRSP/RRIF] fees — any amount paid or payable by the tax- 
payer for services in respect of a retirement. savings plan or retirement income 
fund under which the taxpayer is the annuitant; and 


Para. 18(1)(u) added by 1997, c. 25, subsec. 4(2), applicable to amounts paid or paya- 
ble after March 5, 1996. 


(v) interest — authorized foreign bank — where the tax- 
payer is an authorized foreign bank, an amount in respect of in- 
terest that would otherwise be deductible in computing the tax: 
payer’s income from a business carried on in Canada, except as 
provided in section 20.2. 


History: Para. 18(1)(v) added by 2001, c. 17, subsec. 9(1), applicable after June 27, 
1999. 


“Proposed edt) _— = 19(1)(0) 


cept a as oy permitted, an amount hae is deemed seth sub- - 
7 antes oe te: to have, been ean by. e : 


Technical Notes (July 2010): Seciwn 260 notien. spill ie dab ing. om 
securities lending, arrangements. Former subsection bbe prohibited a borrower, € x 


pe das. compensation 


pay rent pursuant to a | securities lending arrangement. 


As part of the restructuring of section. 260, particularly subsection 260(6), new para- . 
graph 18(1)(w) i is enacted to prohibit a borrower from deducting a compensation pay- 
ment, except where expressly permitted by the Act. This’ pew fa Rotor: 
continues the function of the former subsection 260(6). 


Related Provisions: 260(6), (6.1) — Deductible compensation ced 


Selected Cases [subsec. 18(1)]: Matt Harris & Son Ltd. v. R., [2001] 1 C.T.C. 
2513 (TCC) (No “remoteness” test applicable to vat dase of expense and generation of 
income). 


(2) Limit on certain interest and property, tax — Notwith- 
standing paragraph 20(1)(c), in computing the taxpayer’s income 
for a particular taxation year from a business or property, no 
amount shall be deductible in respect of any expense incurred by 
the taxpayer in the year as, on account or in lieu of payment of, or 
in satisfaction of, 


(a) interest on debt relating to the acquisition of land, or 


(b) property taxes (not including income or profits taxes or taxes 
computed by reference to the transfer of property) paid or paya- 
ble by the taxpayer in respect of land to a province or to a Cana- 
dian municipality, 


unless, having regard to all the circumstances (including the cost to 
the taxpayer of the land in relation to the:taxpayer’s gross revenue, 
if any, from the land for the particular year or any preceding taxa- 
tion year), the land can reasonably be considered to have. been, in 
the year, 


(c) used in the course of a business eantied on in the particular 
year by the taxpayer, other than a business in the ordinary course 
of which land is held primarily for the purpose of resale or de- 
velopment, or 


(d) held primarily for the purpose of gaining or producing in- 
come of the taxpayer from the land for the particular year, 


except to the extent of the total of 


(e) the amount, if any, by which the taxpayer’s gross revenue, if 
any, from the land for the particular year exceeds the total of all 
amounts deducted in computing the taxpayer’s income from. the 
land for the year, and 


(f) in the case of a corporation whose principal, business: is the 
leasing, rental or sale, or the development for lease, rental or 
sale, or any combination: thereof, of real property owned by it, to 
or for.a person with whom the corporation is dealing at arm’s 

. length, the corporation’s base level deduction for the particular 
year. 
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. _ Proposed Amendment 
Application: The July 16, 2010 draft legislation (Part 
181(1), will amend para. 18(2)(f) by substituting “real 
“real property”, to come into force on Royal Assent. a 
Technical Notes (July 2010): See under 12(4). 


Related Provisions: 10(1.1)— Cost of land inventory; 18(2.1) — Limitations; 
18(2.2)-(2.5) — Base level deduction; 18(3) — Definitions; 53(1)(d.3) — Addition to 
adjusted cost base of share; 53(1)(e)(xi) — Addition to adjusted cost base of partner- 
ship interest; 53(1)(h) — Addition to adjusted cost base of land; 80(2)(b) — Applica- 
tion of debt forgiveness rules; 212(1)(b)(iii)(E) — Non-resident withholding tax — in- 
terest; 241(4)(b) — Communication of information; 248(1)“business””. . 


Selected Cases [subsec. 18(2)]: Ward v. R., [1988] 1 C.T.C. 336 (FCTD) (De- 
ductibility of taxpayer’s proportionate share of loss resulting from carrying costs of 
“golf course operation”). 


Interpretation Bulletins: IT-142R3: Settlement of debts on the winding-up of a 
corporation; IT-153R3: Land developers — subdivision and development costs and 
carrying charges on land; IT-355R2: Interest on loans to buy life insurance policies and 
annuity contracts, and interest on policy loans (archived); IT-360R2: Interest payable in 
a foreign currency; IT-373R2: Woodlots. 


(2.1) Where taxpayer member of partnership — Where a tax- 
payer who is a member of a partnership was obligated to pay any 
amount as, on account or in lieu of payment of, or in satisfaction of, 
interest (in this subsection referred to as an “interest amount”) on 
money that was borrowed by the taxpayer before April 1, 1977 and 
that was used to acquire land owned by the partnership before that 
day or on an obligation entered into by the taxpayer before April 1, 
1977 to pay for land owned by the partnership before that day, and, 
in a taxation year of the taxpayer, either, 


(a) the partnership has disposed of all or any portion of the land, 
or 


(b) the taxpayer has disposed of all or any portion of the tax- 
payer’s interest in the partnership 


to a person other than a person with whom the taxpayer does not 
deal at arm’s length, in computing the taxpayer’s income for the 
year or any subsequent year, there may be deducted such portion of 
the taxpayer’s interest amount 


(c) that was, by virtue of subsection (2), not deductible in com- 
puting the income of the taxpayer for any previous taxation year, 


(d) that was not deductible in computing the income of any other 
taxpayer for any taxation year, 


(e) that was not included in computing the adjusted cost base to 
the taxpayer of any property, and 


(f) that was not deductible under this subsection in computing 
the income of the taxpayer for any previous taxation year 


as is reasonable having regard to the portion of the land or interest 
in the partnership, as the case may be, so disposed of. 


(2.2) Base level deduction — For the purposes of this section, a 
corporation’s base level deduction for a taxation year is the amount 
that would be the amount of interest, computed at the prescribed 
rate, for the year in respect of a loan of $1,000,000 outstanding 
throughout the year, unless the corporation is associated in the year 
with one or more other corporations in which case, except as other- 
wise provided in this section, its base level deduction for the year is 
nil. 

Related Provisions: 18(2.3), (2.4) — Associated corporations; 18(2,5) — Special 
rules for base level deduction. 

Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


(2.3) Associated corporations — Notwithstanding subsection 
(2.2), if all of the corporations that are associated with each other in 
a taxation year have filed with the Minister in prescribed form an 
agreement whereby, for the purposes of this section, they allocate 
an amount to one or more of them for the taxation year and the 
amount so allocated or the total of the amounts so allocated, as the 
case may be, does not exceed $1,000,000, the base level deduction 
for the year for each of the corporations is the base level deduction 
that would be computed under subsection (2.2) in respect of the cor- 
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poration if the reference in that subsection to $1,000,000 were read 
as a reference to the amount so allocated to it. 
Related Provisions: 18(2.4) — Failure to file agreement. 

Interpretation Bulletins: IT-153R3: Land developers — subdivision and. develop- 
ment costs and carrying charges on land. 


Forms: T2005: Agreement among associated corporations to allocate an amount to 
calculate their base leve! deduction; T2013: Agreement among associated corporations. 


(2.4) Failure to file agreement — If any of the corporations that 
are associated with each other in a taxation year has failed to file 
with the Minister an agreement as contemplated by subsection (2.3) 
within 30 days after notice in writing by the Minister has been for- 
warded to any of them that such an agreement is required for the 
purpose of any assessment of tax under this Part, the Minister shall, 
for the purpose of this section, allocate an amount to one or more of 
them for the taxation year, which amount or the total of which 
amounts, as the case may be, shall equal $1,000,000 and in any 
such case, the amount so allocated to any corporation shall be 
deemed to be an amount allocated to the corporation pursuant to 
subsection (2.3). 

Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


(2.5) Special rules for base level deduction — Notwithstand- 
ing any other provision of this section, 


(a) where a corporation, in this paragraph referred to as the “first 
corporation”, has more than one taxation year ending in the 
same calendar year and is associated in two or more of those 
taxation years with another corporation that has a taxation year 
ending in that calendar year, the base level deduction of the first 
corporation for each taxation year in which it is associated with 
the other corporation ending in that calendar year is, subject to 
the application of paragraph (b), an amount equal to its base 
level deduction for the first such taxation year determined with- 
out reference to paragraph (b); and 


(b) where a corporation has a taxation year that is less than 51 
weeks, its base level deduction for the: year is that proportion of 
its base level deduction for the year determined without refer- 
ence to this paragraph that the number of days in the year is of 
365. 


Related Provisions: 18(2.2) — Base level deduction. 


Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


Forms: T2005: Agreement among associated corporations to allocate an amount to 
calculate their base level deduction. 


(3) Definitions — In subsection (2), 


“{nterest on debt relating to the acquisition of land” includes 


(a) interest paid or payable in a year in respect of borrowed 
money that cannot be identified with particular land but that may 
nonetheless reasonably be considered (having regard to all the 
circumstances) as interest on borrowed money used in respect of 
or for the acquisition of land, and 


(b) interest paid or payable in the year by a taxpayer in respect 
of borrowed money that may reasonably be considered (having 
regard to all the circumstances) to have been used to assist, di- 
rectly or indirectly, 


(i) another person with whom the taxpayer does not deal at 
arm’s length, 


(ii) a corporation of which the taxpayer is a specified share- 
holder, or 


(ili) a partnership of which the taxpayer’s share of any in- 
come or loss is 10% or more, 


to acquire land to be used or held by that person, corporation or 
partnership otherwise than as described in paragraph (2)(c) or 
(d), except where the assistance is in the form of a loan to that 
person, corporation or partnership and a reasonable rate of inter- 
est on the loan is charged by the taxpayer; 


Related Provisions: 53(1)(h) — Addition to adjusted cost base of land. 


at? 


Subdivision b Income or Loss from a Business or Property 


Interpretation Bulletins: IT-153R3: Land developers — subdiyision:and: develop- 
ment costs, etc. 


“Jand” does not, except to the extent that it is used for the provision 
of parking facilities for a fee or charge, include 


(a) any property that i is a building. or other ‘Structure affixed to 
land, 


(b) the land subjacent to any property described in paragraph (a), 
or 


(c) such land immediately contiguous to the land described in 
_ Paragraph (b) that is a parking area, driveway, yard, garden or 
_ Similar land as is necessary for the use of any property described 
- in paragraph (a). 
Interpretation‘ Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs, etc. ° 


(3.1). Costs. relating to construction. of building or 
ownership of land — Notwithstanding any other. provision of 
this. Act, in computing a taxpayer’s income fora taxation year, 


(a) no deduction shall be’ made in respect: of any: outlay or ex- 
pense made or incurred by the taxpayer (other than an amount 


deductible under paragraph 20(1)(a), (aa) or (qq) or subsection | 


20(29)) that can reasonably be regarded as a cost attributable to 
the period of the construction, renovation or alteration of a 
building by or on behalf of the taxpayer, a person with whom 
the taxpayer does not deal at arm’s length, a corporation of 
which the taxpayer is a specified shareholder or a partnership of 
which the taxpayer’s share of any income or loss is 10% or more 
and relating to the construction, renovation or alteration, or a 
cost attributable to that period and relating to the ownership dur- 
ing that period of land 


(i) that is subjacent to the building, or 

(ii) that 
(A) is immediately contiguous to the land subjacent to the 
building, 
(B) is used, or is intended to be used, for a parking area, 
driveway, yard, garden or any other similar use, and 


(C) is necessary for the use or intended use of the build- 

ing; and 
(b) the amount of such an outlay or expense shall, to the extent 
that it would otherwise be deductible in computing the tax- 
payer’s income for the year, be included in computing the cost 
or capital cost, as the case may be, of the building to the tax- 
payer, to the person with whom the taxpayer does not deal at 
arm’s length, to the corporation of which the taxpayer is a speci- 
fied shareholder or to the partnership of which the taxpayer’s 
share of any income or loss is 10% or more, as the case may be. 


Related Provisions: 18(3.2)—@.7) — Interpretation and application; 20(29) — De- 
duction against rental’ income ‘from building; 53(1)(d.3) — Addition to ‘adjusted cost 
base of share; 53(1)(e)(xi) — Addition to adjusted cost base of partnership interest; 
80(2)(b),— Application of, debt forgiveness, rules; .241(4)— Communication of 
information. 


History: Para. 18(3.1)(b) amended by 2001, c. 17, subsec. 9(2), applicable to outlays 
and expenses made or incurred after December 21, 2000. The para: formerly read: 


(b) the amount of such outlay or expense shall be included in computing the cost 
or capital cost, as the case may be, ofthe building’ to the taxpayer, to the person ° 
with: whom: the taxpayer does not deal at arm’s length, to the corporation of 
which the taxpayer is a specified shareholder orto the partnership: of which the 
taxpayer’s share of any income or loss is 10% or more, as the case may be. 


The opening words of para. 18(3.1)(a) substituted by 1994, c. 21, subsec. 11(1), appli- 
cable after 1990°except that, in its application to buildings acquired before 1990, the 
words “or subsection 20(29)” shall be read as “, subsection 20(29) or section 37 or 
37.1”. The opening words of that para. formerly read: 


(a) no deduction shall be made in respect of any outlay or expense made or in- 
curred by the taxpayer (other than an amount deductible under paragraph 
20(1)(a), (aa) or (gg) or subsection 20(29)) that can reasonably be regarded as a 
cost attributable to the period of the construction, renovation or alteration of a 
building by or on behalf of the taxpayer, a person with whom the taxpayer does 
not deal at arm’s length, a corporation of which the taxpayer is a specified share- 
holder or a partnership of which the taxpayer’s share of any income or loss is 
10% or more and relating to the: construction, renovation: or alteration, or a cost 
attributable to that period and relating to the ownership during that period of land 


S. 18(3.4)(b)(ii) 


That portion of para. .18(3.1)(a). preceding subpara. (i) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 13(4), applicable to 1987 et seg. except that, in its application to 
buildings acquired before 1990, the reference in para. 18(3.1)(a) to “or subsection 
20(29)” shall be read as “, subsection 20(29) or section 37 or 37.1”. That portion for- 
merly read: 


(a) no deduction shall be made in respect of any outlay or expense made or in- 
curred by the taxpayer, other than an amount deductible by reason of paragraph 
20(1)(a) or (aa), that may reasonably be regarded asa cost attributable to the 
period of the construction, renovation or alteration of a building and relating ‘to 
the construction, renovation or alteration or a Cost attributable to that petiod and 
relating to the ownership during that period, of land 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-142R3: Settlement of debts on the winding-up of a corporation; IT- 
355R2: Interest on loans to buy life insurance policies and annuity contracts, and inter- 
est on policy loans (archived), 


(3.2) Included costs — For the purposes of subsection (3.1), 
costs relating to the construction, renovation or alteration of a ‘build- 
ing or to the ownership of land include 


(a) interest paid or payable by a taxpayer in respect of borrowed 
money that cannot be identified with a particular building or par- 
ticular land, but that can reasonably be considered (having re- 
gard to all the circumstances) as. interest on borrowed money 
used by the taxpayer in respect of the construction, renovation or 
alteration of a building or the ownership of land; and 


(b) interest paid or payable by a taxpayer in respect of borrowed 
money that may reasonably be considered (having regard to all 
the circumstances) to have been used to assist, directly or 
indirectly, 


(i) another person with whom the taxpayer does not deal at 
arm’s length, 


_ Gi) a corporation of which the taxpayer isa specified share- 
holder, or 


(ili) a partnership of which the taxpayer’s share of any in- 
come or loss is 10% or more, 


to construct, renovate or alter a building or to purchase land, eX- 
cept where the assistance is in the form of a loan to that other 
person, corporation or partnership and a reasonable rate of inter- 
est on the loan is charged by the taxpayer. 


(3.3) Completion — For the purposes of subsection (3.1), the con- 
struction, renovation or alteration of a building is completed at the 
earlier of the day on which the construction, renovation or alteration 
is actually completed and the day on which all or substantially all of 
the building is used for the purpose for which it was constructed, 
renovated or altered. 


(3.4) Where subsec. (3.1) does not apply — Subsection (3.1) 
does not apply to prohibit a deduction in a taxation year of the spec- 
ified percentage of any outlay or expense described in that subsec- 
tion made or incurred before 1992 by 


(a) a corporation whose principal business is throughout the year 

the leasing, rental or sale, or the development for lease, rental.or 

sale, or any combination thereof, of real property owned by it to 

or for a person with whom the corporation is dealing at arm’s 
0! pees or 


_ Proposed Amendment - _ - 18(3.4)(a) . 


Appl atic n: The J uly 16, 2010 draft legislation (Part 2— sible subsec. 
), will amend para. 1 (a) by substituting “real or immovable property owned 
for “real prop by it”, to come: into force: on Royal A Assent. - 


Technical Notes (July 2010): See under 12(4). 


(b) a partnership 


(i) each member of which is a corporation described in para- 
graph (a), and 


(ii) the principal business of which is throughout the year the 
leasing, rental or sale, or the development for lease, rental or 
sale, or any combination thereof, of real property held by it, 
to. or for a person with whom each member'of the partnership 
is dealing at arm’s length, 
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“real uae ! da me into force Ce) Royal Assent. 
Technical Notes (July 2010): See under 12(4). 


and for the purposes of this subsection, 


“specified percentage” 
means, in respect of an outlay or expense made or incurred in 1988, 
80%, in 1989, 60%, in 1990, 40%, and in 1991, 20%. 


(3.5) Idem — Subsection (3.1) does not apply in respect of an out- 
lay or expense in respect of a building or the land described in sub- 
paragraph (3.1)(a)(i) or (ii) in respect of the building, 


(a) where the construction, renovation or alteration of the build- 
ing was in progress on November 12, 1981, 


(b) where the installation of the footings or other base support of 
the building commenced after November 12, 1981 and before 
1982, 


(c) if, in the case of a new building being constructed in Canada 
or an existing building being renovated or altered in Canada, ar- 
rangements, evidenced in writing, for the construction, renova- 
tion or alteration were substantially advanced before November 
13, 1981 and the installation of footings or other base support 
for the new building or the renovation or alteration of the ex- 
isting building, as the case may be, commenced before June 1, 
1982, or 


(d) if, in the case of a new building being constructed in Canada, 
the taxpayer was obligated to construct the building under the 
terms of an agreement in writing entered into before November 
13, 1981 and arrangements, evidenced in writing, respecting the 
construction of the building were substantially advanced before 
June 1, 1982 and the installation of footings or other base sup- 
port for the building commenced before 1983, 


and the construction, renovation or alteration, as the case may be, of 
the building proceeds after 1982 without undue delay (having re- 
gard to acts of God, labour disputes, fire, accidents or unusual delay 
by common carriers or suppliers of materials or equipment). 


Related Provisions: 18(3.7) — Commencement of installation of footings. 


History: That portion of subsec. 18(3.5) preceding para. (a) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 13(5), applicable to outlays and expenses made or in- 
curred after May 9, 1985. That portion formerly read: 


(3.5) dem — Subsection (3.1) does not apply in respect of an outlay or expense 
in respect of a building or the land described in subparagraph (3.1)(a)(i) or (ii), 


(3.6) Undue delay — For the purposes of subsection (3.5), where 
more than one building is being constructed under any of the cir- 
cumstances described in that subsection on one site or on immedi- 
ately contiguous sites, no undue delay shall be regarded as occur- 
ring in the construction of any such building if construction of at 
least one such building proceeds after 1982 without undue delay 
and continuous construction of all other such buildings proceeds af- 
ter 1983 without undue delay. 


(3.7) Commencement of footings — For the purposes of this 
section, the installation of footings or other base support for a build- 
ing shall be deemed to commence on the first placement of con- 
crete, pilings or other material that is to provide permanent support 
for the building. 


(4) Limitation re deduction of interest by certain 
corporations [thin capitalization] — Notwithstanding any 
other provision of this Act, in computing the income for a taxation 
year of a corporation resident in Canada from a business or pro- 
perty, no deduction shall be made in respect of that proportion of 
any amount otherwise deductible in computing its income for the 
year in respect of interest paid or payable by it on outstanding debts 
to specified non-residents that 


(a) the amount, if any, by which 


(i) the average of all amounts each of which is, in respect of a 
calendar month that ends in the year, the greatest total 
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amount at any time in the month of the corporation’s out- 
standing debts to specified non-residents, 


exceeds 
(ii) two times the total of 


(A) the retained earnings of the corporation at the begin- 
ning of the year, except to the extent that those earnings 
include retained earnings of any other corporation, 


(B) the average of all amounts each of which is the corpo- 
ration’s contributed surplus at the beginning of a calendar 
month that ends in the year, to the extent that it was con- 
tributed by a specified non-resident shareholder of the 
corporation, and 


(C) the average of all amounts each of which is the corpo- 
ration’s paid-up capital at the beginning of a calendar 
month that ends in the year, excluding the paid-up capital 
in respect of shares of any class of the capital stock of the 
corporation owned by a person other than a specified non- 
resident shareholder of the corporation, 


sor 
(b) the amount determined under subparagraph (a)(i) in respect 
of the PERO for the year. 


Possible Future Amendment - —_ 18(4) 


pe ong Panel on Canada’s System | of International Taxation. report to 
Minister of Finance, Dec. 10, 2008: Recommendation 5.1: Retain the current thin 
capitalization system, and reduce the maximum debt- Ao-equlty ratio under th 
thin capitalization rules from 2: 1 [5d ys 


Recommendation M2: Extend the scope of the thin ciples rales t to eee 
trusts and Canadian branches of non-resident corporations. 


[For more detail on this issue see the report at www. apesit-gcrcfi. ca or on TaxPartner. 
For the full list of recommendations see under s. 90 — ed.J es : 


Related Provisions: 18(5)— Meaning of certain expressions; 18(5.1) — Person 
deemed not to be specified shareholder; 18(6) — Loan made on conditions; Canada- 
U.S. Tax Treaty:Art. XXV:8 — Thin capitalization rules grandfathered from treaty 
non-discrimination provision. 


History: Para. 18(4)(a) amended by 2001, c. 17, subsec. 9(3), applicable to taxation 
years that begin after 2000. The para. formerly read: 


(a) the amount, if any, by which 


(i) the greatest aggregate amount that the corporation’s outstanding debts to 
specified non-residents were at any time in the year, 


exceeds 
(ii) 3 times the total of 


(A) the retained earnings of the corporation at the commencement of the 
year, except to the extent that those earnings include retained earnings 
of any other corporation, 


(B).the corporation’s contributed surplus at the commencement of the 
year, to the extent that it was contributed by a specified non-resident 
shareholder of the corporation, and 


(C) the greater of the corporation’s paid-up capital at the commence-+ 
ment of the year and the corporation’s paid-up capital at the end of the 
year, excluding the paid-up capital in respect of shares of any class of 
the capital stock of the corporation owned by a person other than a spec-, 
ified non-resident shareholder of the corporation, 


Selected Cases [subsec. 18(4)]: Specialty Manufacturing Ltd. v. R., [1999] 3 
C.T.C. 82, (FCA); aff’ g [1998] 1 C.T.C. 2095 (TCC) (U.S: Convention did not prevent 
application of provision); Uddeholm Ltd. v. R., [1987] 2 C.T.C. 236 (FCTD) (Thin 
capitalization rules apply on date interest on debt becomes payable); R. v. Thyssen 
Canada Ltd., [1987] 1 C.T.C. 112 (FCA); leave to appeal to SCC refused (1987), 79 
N.R. 400 (note) (Late-payment charges not included in price paid attributed to pay- 
ments of interest on outstanding debts; charges disallowed). 


Interpretation Bulletins: IT-59R3: Interest on debts owing to specified non-re- 
sidents (thin capitalization), IT-121R3: Election to capitalize cost of borrowed money 
(archived). 


Information Circulars: 87-2R: International transfer pricing. 


Advance Tax Rulings; ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


1.T. Technical News: 15 (back-to-back loans in relation to subsecs. 18(4) and 18(6)); 
16 (Wildenburg Holdings case); 38 (thin Piqua 42 (International Financial Re- 
porting Standards — thin capitalization). 
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(5) Definitions — Notwithstanding any other provision of this Act 
(other than subsection (5.1)), in this subsection and subsections (4) 
to (6), 

History: The introductory portion of subsec. 18(5) substituted by 1994; c. 7, Sch. VIII 
(1993, c. 24), subsec. 8(1), applicable to 1993 et seg. and, where a corporation so elects 


by notifying the Minister of National Revenue in writing before December 11, 1993, to 
its 1989 to 1992 taxation years also. That portion formerly read: 


(5) Meaning of certain expressions — Notwithstanding any other provision of 
this Act, in this subsection and subsections (4) and (6), 


“outstanding debts to specified non-residents” of a corporation at 
any particular time in a taxation year means 


(a) the total of all amounts each of which is an amount outstand- 
ing at that time as or.on account of a debt or other obligation to 
pay an amount 


(i) that was payable by the corporation to a person who was, 
at any time in the year, 


(A) a specified non-resident shareholder of the corpora- 
tion, or 


(B) a non-resident person, or a non-resident-owned in- 
vestment corporation, who was not dealing at arm’s 
length with a specified shareholder of the corporation, 
and 


(ii) on which any amount in respect of interest paid or paya- 
ble by the corporation is or would be, but for subsection (4), 
deductible in computing the corporation’s income for. the 
year, 


but. does: not include 


(b) an amount outstanding at the particular time as or on account 
of a debt or other obligation to pay an amount to 


(i) a non-resident insurance corporation to the extent that the 
obligation was, for the non-resident insurance corporation’s 
taxation year that included the particular time,-designated in- 
surance property, in respect of an insurance business carried 
on in Canada through a permanent establishment as defined 
by regulation, or 


(ii) an authorized foreign bank, if the bank uses or holds the 
obligation atthe particular time in its. Canadian banking 
business; 


History: Para. (b) of the definition “outstanding debts to specified non-residents” in 
subsec. 18(5) amended by 2001, c. 17, subsec. 9(4), applicable after June 27, 1999. The 
para. formerly read: 


(b) an amount outstanding at the particular time as or on account of a debt or 
other obligation to pay an amount to a non-resident insurance corporation to the 
extent that the amount was, for the non-resident insurance corporation’s taxation 
year that included the particular time, designated insurance property in respect of 
an insurance business carried on in Canada through a permanent establishment 
as defined by regulation; 


Para. (b) of the definition “outstanding debts. to specified non-residents” in subsec. 
18(5) amended by 1997, c. 25, subsec. 4(3), applicable to 1997 et seg. Para. (b) for- 
merly read: 


(b) any amount outstanding at the particular time as or on account of a debt or 
other obligation to pay an amount to a non-resident insurance corporation where 
the amount outstanding at the particular time was, in the non-resident insurance 
corporation’s: taxation year that included the particular time, included, for the 
purposes of section 138, as property used by it in the year in, or held by it in the 
year in the course of, carrying on an insurance business through a permanent 
establishment (within the meaning assigned for the purpose of subsection 
~ 112(2)) in Canada, 


Para. (b) of “outstanding debts to specified non-residents” in subsec.'18(5) amended by 
1994, c. 7; Sch. VHI (1993, c. 24), subsec. 8(2), applicable to 1991.et seg. and, where a 
corporation so elects by notifying the Minister of National Revenue in writing before 
December 11, 1993, to its 1985 to 1990 taxation years also. Para. (b) formerly read: 


(b) where the corporation is controlled by a non-resident insurance corporation, 
the total of all amounts each of which is an amount outstanding at the particular 
time as or on account of a debt or other obligation to pay an amount to the non- 
resident insurance corporation where the amount outstanding at. the particular 
time has, in the non-resident insurance corporation’s taxation year that included 
the particular time, been included as property used by it in the year in, or held by 
it in the year in the course of (within the meaning assigned by the definition 
“property used by it in the year in, or held by it in the year in the course of” in 
subsection 138(12)) carrying on an insurance business in Canada; 


S.. 18(5.1) 


Regulations: 8201 (permanent extablishment). 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


“specified non-resident shareholder” of a corporation at any time 
means a specified shareholder of the corporation who was at that 
time a non-resident person or a non-resident-owned investment 
corporation; 


“specified shareholder” of a corporation at any time means a per- 
son who at that time, either alone or together with persons. with 
whom. that person is not dealing at arm’s length, owns 


(a) shares of the capital stock of the corporation that give the 
holders thereof 25% or more of the votes that could be cast at an 
annual meeting of the shareholders. of the corporation, or 


(b) shares of the capital stock of the corporation having a fair 
market value of 25% or more of the fair market value of all of 
the issued and outstanding shares of the capital stock of. the 
corporation, 


and, for the purpose of determining whether a particular person is a 
specified shareholder of a corporation at any time, where the partic- 
ular person or a person with whom the particular person is not deal- 
ing at arm’s length has at that time a right under a contract, in eq- 
uity or otherwise, either immediately or in the future and. either 
absolutely or contingently 


(c) to, or to acquire, shares in a corporation or to control the 
voting rights of shares ‘in a corporation, or 


(d) to cause a corporation to redeem, acquire or cancel any of its 
shares (other than shares held by the particular, person or a per- 
son with whom the particular person is not dealing at arm’s 
length), 


the particular person or the person with whom the particular person 
is not dealing at arm’s length, as the case may be, shall be deemed 
at that time to own the shares referred to in paragraph (c) and the 
corporation referred to in paragraph (d) shall be deemed at that time 
to have redeemed, acquired or cancelled the shares referred to in 
paragraph (d), unless the right is not exercisable at that time. be- 
cause the exercise thereof is contingent on the death, bankruptcy or 
permanent disability of an individual. 


Related Provisions: 18(5.1) — Person deemed not to be specified shareholder. 


History: Definition “specified shareholder” in subsec. 18(5) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 8(3), applicable to 1993 et seg. and, where a corpora- 
tion so elects by notifying the Minister of National Revenue in writing before Decem- 
ber 11, 1993, to its 1989 to 1992 taxation years also, That definition formerly read: 


“specified shareholder” of a corporation at any time means a shareholder of the 

corporation who at that time, either, alone or together with persons with whom 
that shareholder was. not dealing at arm’s length, owned 25% or more of the 
issued shares of any class of the capital stock of the corporation. 


Interpretation Bulletins: IT-59R3: Interest on debts owing to specified non-re- 
sidents (thin capitalization). 


(5.1) Person deemed not to be: specified shareholder — 
For the purposes of subsections (4) to (6), where 


(a) a particular person would, but for this subsection, be a speci- 
fied shareholder of a corporation at any time, 


(b), there was in effect at that time an agreement or arrangement 
under which, on the satisfaction of a condition or the oc- 
cur[rJence of an event that it is reasonable to expect will be sat- 
isfied or will occur, the particular person will cease to be a spec- 
ified shareholder, and 


(c) the purpose for which the particular person became a speci- 
fied shareholder was the safeguarding of rights or interests of the 
particular person or a person with whom the particular person is 
not dealing at arm’s length in respect of any indebtedness owing 
at any time to the. particular person or a person with whom the 
particular person is not dealing at arm’s length, 

the particular person shall be deemed not to be a specified share- 

holder of the corporation at that time. 


History: Subsec. 18(5.1) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec: 8(4), 
applicable to 1993 et seg. and, where a corporation so elects by notifying the Minister 
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of National Revenue in writing before December 11, 1993, to its 1989 to 1992 taxation 
years also. 


(6) Loans made on condition — Where any loan (in this sub- 
section referred to as the “first-loan”) has been made 


(a) by a specified non-resident shareholder of a corporation, or 


(b) by a non-resident person, or a non-resident-owned invest- 
ment corporation, who was not dealing at arm’s length with a 
specified shareholder of a corporation, ; 


to another person on condition that a loan (in this ubsevdin re- 
ferred to as the “second loan’) be made by any person to a particu- 
lar corporation resident in Canada, for the purposes of subsections 
(4) and (5), the lesser of 


(c) the amount of the first loan, and 
(d) the amount of the second loan 


shall be deemed to be a debt incurred by the particular corporation 
to the person who made the first loan. 

Related Provisions: 18(5.1) — Person deemed not to be specified shareholder. 
Interpretation Bulletins: IT-59R3: Interest on debts owing to specified non-re- 
sidents (thin capitalization). 

1.T. Technical News: 15 (back-to-back loans in relation to subsecs. 18(4) and 18(6)). 


(7) [Repealed under former Act] 


(8) [Repealed] 


History: Subsec. 18(8) repealed by 2001, c. 17, subsec. 9(5), applicable to taxation 
years that begin after 2000. 


(8) Where subsec. (4) does not apply — Subsection (4) does not apply in 
computing the income for a taxation year of a corporation whose principal busi- 
ness in Canada throughout the year was the developing or manufacturing of air- 
craft or aircraft components. 


(9) Limitation respecting prepaid expenses — Notwith- 
standing any other provision of this Act, 


(a) in computing a taxpayer’s income for a taxation year from a 
business or property (other than income from a business com- 
puted in accordance with the method authorized by subsection 
28(1)), no deduction shall be made in respect of an outlay or 
expense to the extent that it can reasonably be regarded as hav- 
ing been made or incurred 


(i) as consideration for services to be rendered after the end 
of the year, 


(ii) as, on account of, in lieu of payment of or in satisfaction 
of, interest, taxes (other than taxes imposed on an insurer in 
respect of insurance premiums of a non-cancellable or guar- 
anteed renewable accident and sickness insurance policy, or 
a life insurance policy other than a group term life insurance 
policy that provides coverage for a period of 12 months or 
less), rent or royalties in respect of a period that is after the 
end of the year, 


(iii) as consideration for insurance in respect of a period after 
the end of the year, other than 


(A) where the taxpayer is an insurer, consideration for re- 
insurance, and 


(B) consideration for insurance on the life of an indivi- 
dual under a group term life insurance policy where all or 
part of the consideration is for insurance that is (or would 
be if the individual survived) in respect of a period that 
ends more than 13 months after the consideration is paid; 
or 


(iv) subject to clause (iii)(B) and subsections 144.1(4) to (7), 
as consideration for a “designated employee benefit” (as de- 
fined in subsection 144.1(1)) to be provided after the end of 
the year (other than consideration payable in the year, to a 
corporation that is licensed to provide insurance, for insur- 
ance coverage in respect. of the year); 


(b) such portion of each outlay or expense (other than an outlay 
or expense of a corporation, partnership or trust as, on account 
of, in lieu of payment of or in satisfaction of, interest) made or 
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incurred as would, but for paragraph (a), be deductible in com- 
puting a taxpayer’s income for a taxation year shall be deducti- 
ble in computing the taxpayer’s income for the subsequent meee 
to which it can reasonably be considered to relate; 


(c) for the purposes of section 37.1, such portion of each nia 
fied expenditure (within the meaning assigned by subsection 
37.1(5)) as was made by a taxpayer in a taxation year and as 
would, but for paragraph (a), have been deductible in computing 
the taxpayer’s income for the year shall be deemed 


(i) not to be a qualified expenditure made by the taxpayer in 
the year, and 


(ii) to be a qualified expenditure made by the taxpayer in the 
subsequent year to which the expenditure can reasonably be 
considered to relate; 


(d) for the purpose of paragraph (a), an outlay or expense of a 
taxpayer is deemed not to include any payment referred to in 
subparagraph 37(1)(a)(ii) or (iii) that 
(i) is made by the taxpayer to a person or parliisrship with 
. which the taxpayer deals at arm’s length, and 


(ii) is not an ep bagl Men described in subparagraph 
37(1)(a)(i); 
(e) for the purposes of section 37 and the definition “qualified 
expenditure” i in subsection 127(9), the portion of an expenditure 
that is made or incurred by a taxpayer in a taxation year and that 
would, but for paragraph (a), have been deductible under section 
37 in computing the taxpayer’s income for the year, is deemed 


(i) not to be made or incurred by the taxpayer in the year, and 


(ii) to be made or incurred by the taxpayer in the subsequent 
taxation year to which the ne can reasonably be 
considered to relate; and 


(f) for the purpose of the definition “eligible child care space 
expenditure” in subsection 127(9), the portion of an expenditure 
(other than for the acquisition of depreciable property) that is 
made or incurred by a taxpayer in a taxation year and that 
would, but for paragraph (a), have been deductible under this 
Act in computing the taxpayer’s income for the year, is deemed 


(i) not to be made or incurred by the taxpayer in the year, and 


(ii) to be made or incurred by the taxpayer in the subsequent 
taxation year to which the expenditure can reasonably be 
considered to relate. 


Related Provisions: 6(1)(a)(i), 6(4) — Group term life insurance premiums — taxa- 
ble benefit; 18(9.01) Group term life insurance — deductibility of premiums; 
18(9.02) — Application to insurers; 18(9.2)-(9.8) — Prepaid interest; 20(1)(m.1) — 
Manufacturer’s warranty reserve; 20(1)(m.2) — Repayment of amount previously in- 
cluded in income; 87(2)(j.2) — Amalgamations — prepaid expenses; 144.1(4)(b) — 
Contribution to employee life and health trust prohibited by 18(9) can be deducted in 
later year; 261(7)(f) — Functional currency reporting. 


History: Subpara. 18(9)(iv) added by 2010, c. 25, subsec. 5(3), applicable after 2009. 


Para. 18(9)(f) added by 2007, c. 35, s. 11, applicable to expenses incurred after March 
18, 2007. 


Subpara. 18(9)(a)(ii) amended by 2001, c, 17, subsec. 9(6), applicable to taxation years 
that begin after 1999 except that, where a taxpayer so elects in writing and files the 
election with the Minister of National Revenue on or before the taxpayer’s filing-due 
date for the taxpayer’s taxation year that includes June 14, 2001, the amendment ap- 
plies to taxation years that end after 1997. The subpara. formerly. read: 


(ii) as, on account or in lieu of payment of, or in satisfaction of, interest, taxes 
(other than taxes imposed on insurance premiums), rent or royalty in'respect of a 
period after the end of the year, or 
Para. 18(9)(d) amended and (e) added by 1996, c. 21, subsec. 5(1), para. (d) applicable 
to payments made after 1995, and para. (e) applicable to expenditures made or incurred 
at any time. Para. (d) formerly read: 


(d) for the purposes of paragraph (a), an outlay or expense shall be deemed not to 
include any payment referred to in clause 37(1)(a)(ii)(E). 


Subpara. 18(9)(a)(iii) amended by 1995, c. 3, subsec. 6(1), applicable to premiums paid 
after February 1994 for insurance. Subpara. (iii) formerly read: 


(iii) as consideration for insurance in respect of a period after the end of the year 
(other than an amount paid in respect of reinsurance by an insurer); 


Para. 18(9)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(5), applicable 
with respect to amounts paid as, on account of, in lieu of payment of or in satisfaction 
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of,. interest in respect of a period or part thereof that is after 1991. Para. 18(9)(b) for- 
merly read: 


(b) such portion of each outlay or expense made or incurred as. would, but for 
paragraph (a), have been deductible in computing a taxpayer’s income for a taxa- 
tion year shall be deductible in computing the taxpayer’s income for the subse- 
quent year to which it can reasonably-be considered to relate; Te) 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-151R5: Scientific research 
and experimental development expenditures; IT-211R: Membership dues — associa- 
tions and societies; IT-233R: Lease-option agreements; sale-leaseback agreements 
(archived); IT-341R4: Expenses of issuing shares, units. in a trust, interests in a partner- 
ship or syndicate and expenses of borrowing money; IT-417R2: Prepaid ioe a and 
deferred charges. 


1.T. Technical News: 25 (health and welfare trusts). 


(9. 01) Group term life insurance — Where 


(a) a taxpayer pays a premium after February, 1994 and before 
1997 under. a group term life insurance policy for insurance on 
the life of an individual, 


(b) the insurance is for the remainder of the individual’s life- 
time, and 


(c) no further premiums will be payable for the insurance, 


no amount may be deducted in computing the taxpayer’s income for 
a taxation year from a business or property in respect of the pre- 
mium except that there may be so deducted, 


(d) where the year is the taxation year in which the premium was 
paid or a subsequent taxation year and the Sonning’ is alive at 
the end of the year, the lesser of 


(i) the amount determined. by the formula 


A-B 
and 
(ii) '/3 of the amount determined by the formula 


Cc 
A aBirssis 
365 


where 


A. is the amount that would, if this Act were read: without 
reference to this subsection, be deductible in respect of 
the premium in computing the taxpayer’s income, 


B is the total amount deductible in respect of the premium 
in computing the taxpayer’s income for preceding taxa- 
tion years, and 


C_.is the number. of days in the, year, and 


(e) where the individual died in the year, the amount determined 
under subparagraph (d)(1). 
Related Provisions: 6(4) — Taxable benefit from premiums paid by employer; 


87(2)(j.2) — Amalgamations — prepaid expenses, 257 — Formula cannot calculate to 
less than zero. 


History: Subsec. 18(9.01) added by 1995, c. 3, subsec. 6(2), applicable to premiums 
paid after February 1994 for insurance. 


(9.02) Application of subsec. (9) to insurers — For the pur- 
pose of subsection (9), an outlay or expense made or incurred by an 
insurer on account of the acquisition of an insurance policy (other 
than a non-cancellable or guaranteed renewable accident and sick- 
ness insurance policy or a life insurance policy other than a group 
term life insurance policy that provides coverage for a period of 12 
months or less) is deemed to be an expense incurred as considera- 
tion for services rendered, consistently throughout the period of cov- 
a of the eae 


History: Subsec. 18(9.02) added by 2001, c. 17, subsec. 9(7), applicable to taxation 
years that begin after 1999 except that, where a taxpayer so elects in writing and files 
the election with the Minister-of National Revenue on or before the taxpayer’s filing- 
due date for the taxpayer’s taxation year that includes June 14, 2001, the subsec. ap- 
plies to taxation years that end after 1997. 


S. 18(9.1) 


(9.1) Penalties, bonuses and rate-reduction payments — 
Subject to subsection 142.:4(10); where at any time a payment; other 
than a payment that 


(a) can reasonably be considered to have been made in respect 
of the extension of the term of a debt obligation or in respect of 
the substitution or conversion of a debt obligation to another 
debt obligation or share, or 


(b) is contingent or dependent on the use of or production from 
property or is computed by reference to revenue, profit, cash 
flow, commodity price or any other similar criterion or by refer- 
ence to dividends paid or payable to shareholders of any class of 
shares of the capital stock of a corporation, 


is made to a person or’ partnership by a:taxpayer. in the course of 
carrying ona business or earning income from property in respect 
of borrowed money or on an amount payable for property acquired 
by the taxpayer (in this subsection referred to as a “debt 
obligation”) 


(c) as consideration for a reduction in the rate Of interest. payable 
by the taxpayer on the debt obligation, or 


(d) as a penalty or bonus payable. by. the taxpayer because of the 
repayment by the taxpayer of all or part of the principal amount 
of the debt. obligation before its maturity, 


the payment shall, to ‘the extent that it can reasonably be considered 
to relate to, and'doeés not exceed the value at'that time of, an amount 
that; but for the reduction described in paragraph (c) or the repay- 
ment described in paragraph (d), would have been paid or payable 
by the taxpayer as interest on the debt obligation for a taxation year 
of the taxpayer ending after that time, be deemed, 


(e) for the purposes of this Act, to have been paid by the tax- 
payer and received by the person or partnership at that time as 
interest onthe debt obligation, and 


(f) for the purpose of computing the taxpayer’s income in re- 
spect of the business or property for the year, to have been paid 
or payable by the taxpayer in that year as interest pursuant to a 
legal obligation to pay interest, 


(i) in the case of a reduction described in paragraph (c), on 
the debt obligation, and 


(ii) in the case of a repayment described in paragraph (d), 


(A) where the repayment was in respect of all or part of 
the principal amount of the debt obligation that was bor- 
rowed money, except to the extent that the borrowed 
money was used by the taxpayer to acquire property, on 
borrowed money used in the year for the purpose for 
which the borrowed money that was repaid was used, and 


(B) where the repayment was in respect of all or part of 
the principal amount of the debt obligation that was either 
borrowed’ money used to acquire property or an amount 
payable for property acquired by the taxpayer, on the debt 
obligation to the extent that the property or property sub- 
stituted therefor is used by the taxpayer in the year for the 
purpose of gaining or producing income therefrom or for 
the purpose of gaining or producing income rth a 
business. 

Related Provisions: 18(9.2) — Prepaid interest on. debt obligations; 20(1)(e) — 

Expenses. re. financing; 87(2)(j.6) — Amalgamations — continuing — corporation; 

248(5) — Substituted property;, 261(7)—(10) — Functional currency reporting. 


History: The opening words of subsec. 18(9. 1) amended by 1998, c. 19, subsec. 79(1), 
applicable to taxation years that end after February 22, 1994. The opening words for- 
merly read: 


(9.1) Where at any time a payment, other than a payment that 


Subsec. 18(9.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 13(6), applicable 
with respect to payments made after 1984 except that, in its application with respect to 
payments made before July 13, 1990, subsec. (9.1) shall be read without reference to 
para. (e). 


Interpretation Bulletins: IT-104R3: Deductibility of fines or penalties; IT-341R4: 
Expenses of issuing shares, units in a trust, interests in a partnership or syndicate and 
expenses of borrowing money. 
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S. 18(9.2) 


(9.2) Interest on debt obligations — For the purposes of this 
Part, the amount of interest payable on borrowed money or on an 
amount payable for property (in this subsection and subsections 
(9.3) to (9.8) referred to as the “debt obligation”) by a corporation, 
partnership or trust (in this subsection and subsections (9.3) to (9.7) 
referred to as the “borrower”) in respect of a taxation year shall, 
notwithstanding subparagraph (9.1)(f)(i), be deemed to be an 
amount equal to the lesser of 


(a) the amount of interest, not in excess of a reasonable amount, 
that would be payable on the debt obligation by the borrower in 
respect of the year if no amount had been paid before the end of 
the year in satisfaction of the obligation to pay interest on the 
debt obligation in respect of the year and if the amount outstand- 
ing at each particular time in the year that is after 1991 on ac- 
count of the principal amount of the debt obligation were the 
amount, if any, by which 


(i) the amount outstanding at the particular time on account 
of the principal amount of the debt obligation 


exceeds the total of 


(ii) all amounts each of which is an amount paid before the 
particular time in satisfaction, in whole or in part, of the obli- 
gation to pay interest on the debt obligation in respect of a 
period or part thereof that is after 1991, after the beginning of 
the year, and after the time the amount was so paid (other 
than a period or part thereof that is in the year where no such 
amount was paid before the particular time in respect of a 
period, or part of a period, that is after the end of the year), 
and 


(ii1) the amount, if any, by which 
(A) the total of all amounts of interest payable on the debt 
obligation (determined without reference to this subsec- 
tion) by the borrower in respect of taxation years ending 
after 1991 and before the year (to the extent that the inter- 
est does not exceed a reasonable amount) 


exceeds 


(B) the total of all amounts of interest deemed by this 
subsection to have been payable on the debt obligation by 
the borrower in respect of taxation years ending before 
the year, and 
(b) the amount, if any, by which 
(i) the total of all amounts of interest payable on the debt 
obligation (determined without reference to this subsection) 
by the borrower in respect of the year or taxation years end- 
ing after 1991 and before the year (to the extent that the in- 
terest does not exceed a reasonable amount) 


exceeds 
(ii) the total of all amounts of interest deemed by this subsec- 
tion to have been payable on the debt obligation by the bor- 
rower in respect of taxation years ending before the year. 


Related Provisions: 18(9.3)-(9.8) — Prepaid on debt 
261(7)—(10) — Functional currency reporting. 

History: Subsec. 18(9.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


interest obligations; 


(9.3) Interest on debt obligations — Where at any time in a 
taxation year of a borrower a debt obligation of the borrower is set- 
tled or extinguished or the holder of the obligation acquires or reac- 
quires property of the borrower in circumstances in which section 
79 applies in respect of the debt obligation and the total of 


(a) all amounts each of which is an amount paid at or before that 
time in satisfaction, in whole or in part, of the obligation to pay 
interest on the debt obligation in respect of a period or part of a 
period that is after that time, and 


(b) all amounts of interest payable on the debt obligation (deter- 
mined without reference to subsection (9.2)) by the borrower in 
respect of taxation years ending after 1991 and before that time, 
or in respect of periods, or parts of periods, that are in such years 
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and before that time (to the extent that the interest does not ex- 
ceed a reasonable amount), 


exceeds the total of 


(c) all amounts of interest deemed by subsection (9. 2) to have 
been payable on the debt obligation by the borrower in ae 
of taxation years ending before that time, and 


(d) the amount of interest that would be deemed by subsection 
(9.2) to have been payable on the debt obligation by the bor- 
rower in respect of the year if the year had ended immediately 
before that time, 


(which excess is in this subsection referred to as the “excess 
amount”), the following rules apply: 


(e) for the purpose of applying section 79 in respect of the bor- 
rower, the principal amount at that time of the debt obligation 
shall be deemed to be equal to the amount, if any, by which 


(i) the principal amount at that time of the debt obligation 
exceeds 
(ii) the excess amount, and 


(f) the excess amount shall be deducted at that time in comput- 
ing the forgiven amount in respect of the obligation (within the 
meaning assigned by subsection 80(1)). 


Related Provisions: 80(1)“forgiven amount’B(c)— Deduction from forgiven 
amount as per 18(9.3)(f); 261(7)-(10) — Functional currency reporting. 


History: The portion of subsec. 18(9.3) before para. (b) and paras. (e) and (f) amended 
by 1995, c. 21, subsecs. 5(1), (2), the opening words of subsec. 18(9.3) and para. (e) 
applicable to 1992 et seq. and paras. (a) and (f) applicable to taxation years that end 
after February 21, 1994, except that they do not apply to any obligation settled or 
extinguished 


(a) before February 22, 1994; 
(b) after February 21, 1994 


(i) under the terms of an agreement in writing entered into on or before that 
date, or 


(ii) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the amount of 
the settlement or extinguishment was not substantially greater than the settle- 
ment or extinguishment provided under the terms of the agreement; 


(c) before 1996 pursuant to a restructuring of debt in connection with a proceeding 
commenced in a court in Canada before February 22, 1994; 


(d) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar legis- 
lation of a country other than Canada, before February 22, 1994; or 


(e) before 1996 in connection with a written offer that was made by, or communi- 
cated to, the holder of the obligation before February 22, 1994. 


That portion of subsec. 18(9.3) before para. (b) and paras. (e) and (f) formerly read: 


(9.3) Idem — Where at any time in a taxation year of a borrower a debt obliga- 
tion of the borrower has been settled or extinguished and the total of 


(a) all amounts each of which is an amount paid before that time in satisfac- 
tion, in whole or in part, of the obligation to pay interest on the debt obliga- 
tion in respect of a period or part thereof that is after that time, and 


(e) for the purpose of applying paragraph 79(c) in respect of the borrower, 
where the debt obligation was extinguished in circumstances to which sec- 
tion 79 applies, the amount outstanding at that time on account of the princi- 
pal amount of the debt obligation shall be deemed to be the amount, if any, 
by which 

(i) the amount outstanding at that time on account of the principal 

amount of the debt obligation 
exceeds 

(ii) the excess amount, and 
(f) for the purpose of applying section 80 in respect of the borrower, where 
the debt obligation was settled or extinguished in circumstances to which 
that section applies, the debt obligation shall be deemed to have been settled 
or extinguished by the payment of an amount equal to the total of 


(i) the amount, if any, of the payment made to settle or extinguish the 
debt obligation (determined without reference to this subsection), and 


(ii) the excess amount. 


Subsec. 18(9.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), applicable to 
1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 
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(9.4) Idem — Where an amount is paid at any time by a person or 
partnership in respect of a debt obligation ofa borrower 


(a) as, on account of, in lieu of payment of or in satisfaction of, 
interest on the debt obligation in respect of a period or part 
thereof that is after 1991 and after that time, or : 


(b) as consideration for a reduction in the rate of interest payable 
on the debt obligation (excluding, for greater certainty, a pay- 
ment described in paragraph (9.1)(a) or (b)) in respect of a pe- 
riod or part thereof that is after 1991 and after that time, 
that amount shall be deemed, for the purposes of subsection (9.5) 
and, subject to that subsection, for the purposes of clause 
(9.2)(a)Giii)(A), subparagraph (9.2)(b)(i), paragraph (9.3)(b) and 
subsection (9.6), to be an amount of interest payable on the debt 
obligation by the borrower in respect of that period or part thereof 
and shall be deemed, for the purposes of subparagraph (9.2)(a)(ii) 
and paragraph (9.3)(a), to be an amount paid at that time in:satisfac- 
tion of the obligation to pay interest on the debt obligation in re- 
spect of that period or part thereof. 
Related Provisions: 261(7)—(10) — Functional currency reporting. 
History: Subsec. 18(9.4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.5) idem — Where the amount of interest payable on a debt obli- 
gation (determined without reference to subsection (9.2)) by a bor- 
rower in respect of a particular period or part thereof that is after 
1991 can reasonably be regarded as an amount payable as. consider- 
ation. for 


(a) a reduction in the amount of interest that would otherwise be 
payable on the debt obligation in respect of a subsequent period, 
or 


(b) a reduction in the amount that was or may be paid before the 
beginning of a subsequent period in satisfaction of the obligation 
to pay interest on the debt obligation in respect of that subse- 
quent period — 


(determined without reference to the existence of, or the amount of 
any interest paid or payable on, any other debt obligation), that 
amount shall, for the purposes of clause (9:2)(a)(iti)(A), subpara- 
graph (9.2)(b)G), paragraph (9.3)(b) :and subsection (9.6), be 
deemed to be an amount of interest payable on the debt obligation 
by the borrower.in respect of the subsequent period and not to be an 
amount of interest payable on the debt obligation by the borrower in 
respect of the particular period and shall, when paid, be deemed for 
the purposes of subparagraph (9.2)(a)(ii) and paragraph (9.3)(a) to 
be an amount paid in satisfaction of the obligation to pay interest on 
the debt obligation in respect of the subsequent period. 

Related Provisions: 18(9.4) — Prepaid interest on debt obligations; 261(7)—(10) — 
Functional currency reporting. 

History: Subsec. 18(9.5) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.6) idem — Where the liability in respect of a debt obligation of 
a person or partnership is assumed by a borrower at any time, 


(a) the amount of interest payable on the debt obligation (deter- 
mined without reference to subsection (9.2)): by any person or 
partnership in respect of a period shall, to the extent that that 
period is included in a taxation year of the borrower ending after 
1991, be deemed, for the purposes of clause (9.2)(a)(iii)(A), sub- 
paragraph (9.2)(b)(i) and paragraph (9.3)(b), to be an amount of 
interest payable on the debt obligation by the borrower in re- 
spect of that year, and 


(b) the application of subsections (9.2) and (9.3) to the borrower 
in respect of the debt obligation after that time shall be deter- 
mined on the assumption that subsection (9.2) applied to the 
borrower in respect of the debt obligation before that time, 


and, for the purposes of this subsection, where the borrower came 
into existence at a’ particular time that is after the beginning of the 
particular period beginning at the beginning of the first period in 


S. 18(10)(b)@) 


respect of which interest was payable on the debt obligation by any 
person or partnership and ending at the particular time, the bor- 
rower shall be deemed 


(c) to have been in existence throughout the particular period, 
and 


(d) to have had, throughout the particular period, taxation years 
ending on the day of the year on which its first taxation year 
ended. 


Related Provisions: 261(7)-(10) — Functional currency reporting. 


History: Subsec. 18(9.6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.7) idem — Where the amount paid by a borrower at any particu- 
lar time, in satisfaction of the obligation to. pay a particular amount 
of interest on a debt obligation in respect of a subsequent period or 
part thereof, exceeds the particular amount of. that interest, 
discounted 


(a) for the particular period beginning at the particular time and 
ending at the.end of the subsequent period or part thereof, and 


(b) at the rate or rates of interest applying under the debt obliga- 
tion during the particular period (or, where the rate of interest of 
any part of the particular period is not fixed at the particular 
time, at the prescribed rate of interest in effect.at the particular 
time), 


that excess shall 


(c) for the purposes of applying subsections (9.2).to (9.6) and 
(9.8), be deemed to be neither an amount of interest payable on 
the debt obligation nor an amount paid in satisfaction of the ob- 
ligation to pay interest on the debt obligation, and 


(d) be deemed to'be'a payment described in paragraph (9.1)(d) 
in respect of the debt obligation. 


History: Subsec. 18(9.7) added by 1994, c..7, Sch. VIII (1993,.c. 24), subsec: 8(6), 
applicable to 1992 et seq. 
Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(9.8) Idem — Nothing in any of subsections (9.2) to (9.7) shall be 
construed as providing that 


(a) the total of all amounts each of which is the amount of inter- 
est payable on.a debt obligation by an individual (other than a 
trust), or deemed by subsection (9.2) to be payable on the debt 
obligation by a corporation, partnership or trust, in respect of a 
taxation year ending after 1991 and before any particular time, 
may -exceed ) 
(b) the total of all amounts each of which is the amount of inter- 
est payable on the debt obligation (determined without reference 
to subsection (9.2)) by a person or partnership in respect of a 
taxation year ending after 1991. and before that particular time. 


History: Subsec. 18(9.8) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(6), 
applicable to 1992 et seq. 


Interpretation Bulletins: IT-417R2: Prepaid expenses and deferred charges. 


(10) Employee benefit plan — Paragraph (1)(0) does not apply 
in respect of a contribution to an employee benefit plan 


(a) to the extent that the contribution 


(i) is made in respect of services performed by an employee 
who is not resident in Canada and is regularly employed in a 
country other than Canada, and 


(ii) cannot reasonably be regarded as having been made in 
respect of services performed or to be performed during a 
period when the employee is resident in Canada; 


(b) the custodian of which is non-resident, to the extent that the 
contribution 


(i) isin respect of an employee who is non-resident at the 
time the contribution is made, and 
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S. 18(10)(b) (ii) 


(ii) cannot reasonably be regarded as having been made in 
respect of services performed or to be performed during: a 
period when the employee is resident in Canada; or 


(c) the custodian of which is non-resident, to the extent that the 
contribution can reasonably be regarded as having been made in 
respect of services performed by an employee in a particular cal- 
endar month where 


(i) the employee was resident in Canada throughout no more 
than 60 of the 72 calendar months ending with the particular 
month, and 


(ii) the employee became a member of the plan before the 
end of the month following the month in which the employee 
became resident in Canada, 


and, for the purpose of this paragraph, where benefits provided 
to an employee under a particular employee benefit plan are re- 
placed by benefits provided under another employee benefit 
plan, the other plan shall be deemed, in respect of the employee, 
to be the same plan as the particular plan. 


History: Para. 18(10)(b) substituted, and para. (c) added, by 1994, c. 21, subsec. 11(2), 
applicable to contributions made after 1992. Para. (b). formerly read: 


(b) the custodian of which is not resident in Canada, to the extent that the 
contribution 
(i) is in respect of an employee who was 
(A) not resident in Canada at the time the contribution was made, or 
(B) resident in Canada for a period (in this paragraph referred to as an 
“excluded period”) of not more than 36 of the 72 months preceding the 


date on which the contribution is made and was a beneficiary under the 
plan before becoming resident in Canada, and 


(ii) cannot reasonably be regarded as having been made in respect of ser- 
vices performed or to be performed during a period (other than an excluded 
period) when the employee is resident in Canada. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


(11) Limitation [on interest expense] — Notwithstanding any 
other provision of this Act, in computing the income of a taxpayer 
for a taxation year, no amount is deductible under paragraph 
20(1)(c), (d), (e), (e.1) or (f) in respect of borrowed money (or other 
property acquired by the taxpayer) in respect of any period after 
which the money (or other property) is used by the taxpayer for the 
purpose of 


(a) making a payment after November 12, 1981 as consideration 
for an income-averaging annuity contract, unless the contract 
was acquired pursuant to an agreement in writing entered into 
before November 13, 1981; 


(b) paying a premium (within the meaning assigned by subsec- 
tion 146(1) read without reference to the portion of the defini- 
tion “premium” in that subsection following paragraph (b) of 
that definition) under a registered retirement savings plan after 
November 12, 1981; 


(c) making a contribution to a registered pension plan or a de- 
ferred profit sharing plan after November 12, 1981, other than 


Proposed Amendment — 18(11)(c) opening words 
(c) making a contribution to a deferred profit sharing. plan, a. 


pooled registered pas plan or a fee penn plan, 
other than 


Application: The December 14, 2011 Han eehdles s. 2, will amend the opening © 
words of para. 18(11)(c) to read as above, in force or deemed in force on the day of 
the coming into force of ode C-25 (First Reading Nov. 17, 201 1), Food fregunered 
Pension Plans Act. 


Technical Notes: Subsection 18(11) prohibits the deduction of interest expenses in 
respect of indebtedness incurred for the purposes of making a contribution toa regis- 
tered retirement savings plan or certain other deferred income plans. 


Paragraph 18(11)(c) is amended to extend the prohibition on interest deductibility to 
money borrowed by an individual to make a contribution to a pooled registered pen- 
sion plan (PRPP) or money borrowed by an employer to make a contribution toa 
PRPP that is not deductible under paragraph 20(1)(q). a 


For further information, see the related commentary on paragraph’ 20(1)( 


new subsection 147. 1880) regarding the eseducaibility of Apiileg ennteiontons to 
PRPPs. tee fees 
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(i) a contribution described in subparagraph 8(1)(m)(i) or 
(iii) (as they read in their application to the 1990 taxation 
year) that was required to be made pursuant to an obligation 
entered into before November 13, 1981, or 


(ii) a contribution deductible under paragraph 20(1)(q) or (y) 
in computing the taxpayer’s income; : 
(d) making a payment as consideration for an annuity the pay- 
ment for which was deductible in computing the taxpayer’s in- 
come by virtue of paragraph 60(1); 
(e) making a contribution to a retirement compensation arrange- 
ment where the contribution was deductible under paragraph 
8(1)(m.2) in computing the taxpayer’s income; 
(f) making a contribution to a net income stabilization account; 


(g) [Repealed] 

(h) making a contribution into a registered education savings 
plan; 

(i) making a contribution to a registered disability savings plan; 
or 


(j) making a contribution under a TFSA, 


and, for the purposes of this subsection, to the extent that an indebt- 
edness is incurred by a taxpayer in respect of a property and at any 
time that property or a property substituted therefor is used for any 
of the purposes referred to in this subsection, the indebtedness shall 
be deemed to’ be'incurred at that time for that purpose. 
Related Provisions: 18(1)(u) — Investment counselling and administration fees for 
RRSP, RRIF or TFSA are non-deductible; 110.6(1)“investment expense”(a); 
146(21.1) — Contribution to Saskatchewan Pension Plan deemed to be RRSP premium 
for purposes of 18(11)(b); 248(5) — Substituted property. 
History: Para. 18(11)(g) repealed by 2011, c. 24, s. 2, applicable after 2009. It for- 
merly read: 
(g) making a contribution to any account under a provincial pension plan pre- 
scribed for the purpose of paragraph 60(v); 


Para. 18(11)(j) added by 2008, c. 28, subsec. 2(2), applicable to 2009 et seq. 
Para. 18(11)(i) added by 2007, c. 35, s. 102, applicable to 2008 et seg. 

Para. 18(11)(h) added by 1998, c. 19, s. 3, applicable to 1998 ef seq. 

Para. 18(11)(g) added by 1994, c. 21, subsec. 11(3), applicable to 1993 er seg. 


Para. 18(11)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 8(7), applicable 
to 1992 et seg. Para. 18(11)(b) formerly read: 


(b) paying a premium under a registered retirement savings plan after November 
12, 1981; 


That portion of subsec. 18(11) following para. (e) amended (para. (f) being added) by 
1994, c. 7, Sch VIII (1993, c. 24), subsec. 8(8), applicable to 1991 et seq. That portion 
formerly read: 


and, for the purposes of this subsection, where an indebtedness is incurred by a 
taxpayer in respect of a property and at any time that property or a property 
substituted therefor is used for any of the purposes referred to in paragraphs (a) 
to (e), the indebtedness shall be deemed to be incurred at that time for that 
purpose. 

That portion of subsec. 18(11) preceding para. (a) substituted by 1994, c. 7, Sch. II 

(1991, c. 49), subsec. 13(7), applicable to 1990 et seg. That portion formerly read: 
(11) Notwithstanding any other provision of this Act, in computing the income 
of a taxpayer for a taxation year, no amount shall be deducted under paragraph 
20(1)(c), (d) or (e) of this Act or paragraph 20(1)(k) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, in respect of indebtedness 
incurred for the purpose of 

That portion of subsec. 18(11) following para. (e) added by 1994, c. 7, Sch. II (1991, c. 

49), subsec. 13(8), applicable to 1990 et seq. 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 

plans; IT-167R6: Registered pension’ plans — employee’s contributions; IT-307R4: 

Spousal or common-law partner registered retirement savings plans; IT-355R2: Interest 

on loans to buy life insurance policies and annuity contracts, and interest on policy 

loans (archived). 


(12) Work space in home — Notwithstanding any other provi- 
sion of this Act, in computing an individual’s income from a busi- 
ness for a taxation year, 


(a) no amount shall be deducted in respect of an otherwise de- 
ductible amount for any part (in this subsection referred to as the 
“work space”) of a self-contained domestic establishment in 
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which the individual resides, except. to the extent that the work 
_ space is either 


(i) the individual’s principal place of business, or 


(ii) used exclusively for the purpose of earning income from 
business and used on a regular and continuous basis for 
meeting clients, customers or patients of the individual in re- 
spect of the business; 


(b) where the conditions set out in subparagraph (a)(i) or (ii) are 
met, the amount for the work space that is deductible in comput- 
ing the individual’s income for the year from the business shall 
not exceed the individual’s income for the year from the busi- 
ness, computed without reference to the amount and sections 
34.1 and 34.2; and 


(c) any amount not deductible by reason only of paragraph (b) in 
computing the individual’s income from the business for the im- 
mediately preceding taxation year shall be deemed ‘to be an 
amount otherwise deductible that, subject to paragraphs (a) and 
(b), may be deducted for the year for the work space in respect 
of the business. 

Related Provisions: 8(13) — Parallel rule for employee. 

History: Para. 18(12)(b) amended by 1996, c. 21, subsec. 5(2), applicable to 1995 et 

seq.. The para. formerly read: 


(b) where the conditions set out in subparagraph (a)(i) or (ii) are met, the amount 
for the work space that is deductible in computing the individual’s income from 
the business for a taxation year shall not exceed the individual’s income from the 
business for the year, computed without reference to the amount; and 


Selected Cases [subsec. 18(12)]: Jenkins. v. R., [2005].2 C.T.C. 2156 (TCC) 
(Principal place of fishing business was taxpayer’s home). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-504R2: Visual artists 
and writers; IT-514: Work space in home expenses. 


(13) When subsec. (15) applies to money lenders — Sub- 
section (15) applies, subject to subsection 142.6(7), when 


a) a taxpayer (in this subsection and subsection (15) referred to 


(b) the dispositidn is not destribed in any of paragraphs (c) to 
(g) of the definition “superficial loss” in section 54; 


-(c) the transferor is not an insurer; 


(d) the ordinary business of the transferor includes the lending of 
money and the particular property was used or held in the ordi- 
nary course of that business; 

(e) the particular property is a share, or a loan, bond, debenture, 
mortgage, hypothecary claim, note, agreement for sale or any 
other indebtedness; 

(f) the particular property was, immediately before the disposi- 
tion, not a capital property of the transferor; 


(g) during the period that begins 30 days before and ends 30 
days after the disposition, the transferor or a person affiliated 


Applica tion: The J 


with the transferor acquires a property (in this subsection and 
subsection (15) referred to as the “substituted property’’) that is, 
or is identical to, the particular property; and 


(h) at the end of the period, the transferor or a person affiliated 
with the transferor owns the substituted property. 
Related Provisions: 18(14) — Alternate application of subsec. 18(15); 40(2)(g)(i); 
54“superficial loss’ — Parallel rule for. capital property; 248(12) — Identical 
properties. 
History: Para. 18(13)(e), amended to add “hypothecary claim’ by 2001, c:.17, subsec: 
201(1), in force June 14, 2001. 


Subsec. 18(13) amended by 1998, c.'19, subsec. 79(2), applicable, subject to's. 247 of 
1998, c. 19 (grandfathering rule réproduced at the end of the Act) to dispositions of 
property that occur after April 26, 1995, other than a ee that occurred before 
July 1995 to which subsec. 142.6(7) 


(a) does not apply; and 
(b) would apply if the disposition had occurred after June 1995. 


| The subsec. formerly read: 


(13) Superficial loss — Subject to subsection 142.6(7) and notwithstanding any 
other provision of this Act, where a taxpayer (other than an insurer) 


(a) who was a resident of Canada at any time in a taxation year and whose 
ordinary business during that year included the lending of money, or 


(b) who at any time in the year carried on a business of lending money in 
Canada 


has sustained a loss on a disposition of property used or held in that business that 
is a share, or a loan, bond, debenture, mortgage, note, agreement of sale or any 
other indebtedness, other than a property that is a capital property of the tax- 
payer, no amount shall be deducted in computing the income of the taxpayer 
from that business for the year in respect of the loss where 


(c) during the period commencing 30 days before and ending 30 days after 
the disposition, the taxpayer or a person or partnership that does not deal at 
arm’s length with the taxpayer acquired or agreed to acquire the same or 
identical property (in this subsection referred! to as the “substituted pro- 
perty”’), and 


(d) at the end of the period described in paragraph (c), the taxpayer, person 
or partnership, as the case may be, owned or had a right to acquire the sub- 
stituted property, 


and any such loss shall be added in computing the cost to the taxpayer, person or 
partnership, as the case may be, of the substituted property. 
The opening words of subsec. 18(13) amended by 1995, c. 21, s. 48, applicable to 
dispositions occurring after October 30, 1994. The opening words formerly read: 
(13) Superficial loss — Subject to subsection 138(5.2) and notwithstanding any 
other provision of this Act, where a taxpayer 


Selected Cases [Subsec. 18(13)]: Mathew v. R?, [2003] 1 C.T.C. 2045 (TCC); 
aff'd [2004] 1 C.T.C. 115 (FCA); aff'd [2005] 5 C.T.C. 244 (SCC) (Superficial loss 
subject to GAAR). 


(14) When subsec. (15) applies to adventurers in trade — 
Subsection (15) applies where 


(a) a person (in this subsection and subsection (15) referred to as 
the “transferor”) disposes of a particular property; 

(b) the particular property is described in an inventory of a busi- 
ness that is an adventure or concern in the nature of trade; 

(c) the disposition is not a disposition that is deemed to have 


occurred by section 70, subsection 104(4), section 128.1, para- 
graph ip: 2(1)(f): or subsection 138(11.3) or 149(10); 


Proposed Amendment — 18(1 4)(c) 
osition is not a disposition that is deemed to have 
yccurred by section 70, subsection 104(4), ‘section 128.1, para- 
ph 132. 2(3)(a) or (c) or subsection 138(11. 3) or 149(10); 


16, 2010 draft legislatio 1 (Part 1 — technical), subsec. 10(2), 
18d4)(0) to read as above, applicable to — that occur 


Techn al Notes (July 2010): Subsection 18014) cous. ve Commence: in 
whic he oss-deferral tule i in subsection 18(15) apps to eppsngns of property — 


nature ef fade. Paragiaph 1804)() crcides fon the aplication of the rule fas _ 
sitions under Specified provisions ‘of the Act. As a consequence of the restructuring 

of section 132.2, the reference i in paragraph 18(14)(c) to Pererepe 132. selsau is re 

placed by references to paragraphs 132.2@)(a) and (c). 


(d) during the period that begins 30. days flare and ale 30 
days after the disposition, the transferor or a person affiliated 
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with the transferor acquires property (in this subsection and sub- 
section (15) referred to as the “substituted property”) that is, or 
is identical to, the particular property; and 


(e) at the end of the period, the transferor or a person affiliated 

with the transferor owns the substituted property. 
Related Provisions: 10(1.01) — No writedown of inventory held as adventure in the 
nature of trade; 18(13) — Alternate application of subsec. 18(15); 40(2)(g)(i), 54“su- 
perficial loss” — Parallel rule for capital property; 248(12) — Identical properties. 
History: Subsec. 18(14) added by 1998, c. 19, subsec. 79(2), applicable to dispositions 
of property that occur after June 20, 1996, other than a disposition that occurred before 
1997 to a person or partnership that was obliged on June 20, 1996 to acquire the pro- 
perty pursuant to the terms of an agreement in writing made on or before that day and, 
for the purpose of this application, a person or partnership shall be considered not to be 
obliged to acquire property where the person or partnership can be excused from per- 
forming the obligation if there is a change to the Act or if there is an adverse assess- 
ment under the Act. 


(15) Loss on certain properties [transferred within 
affiliated group] — If this subsection applies because of subsec- 
tion (13) or (14) to a disposition of a particular property, 


(a) the transferor’s loss, if any, from the disposition is deemed to 
be nil, and 


(b) the amount of the transferor’s loss, if any, from the disposi- 
tion (determined without reference to this subsection) is deemed 
to be a loss of the transferor from a disposition of the particular 
property at the first time, after the disposition, 


(i) at which a 30-day period begins throughout which neither 
the transferor nor a person affiliated with the transferor owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted property 
and that was acquired after the day that is 31 days before 
the period begins, 


(ii) at which the substituted property would, if it were owned 
by the transferor, be deemed by section 128.1 or subsection 
149(10) to have been disposed of by the transferor, 


(i11) that is immediately before control of the transferor is ac- 
quired by a person or group of persons, where the transferor 
is a corporation, or 


(iv) at which the winding-up of the transferor begins (other 
than a winding-up to which subsection 88(1) applies), where 
the transferor is a corporation, 


Proposed Amendment — 18(15)(b)(iv) 
(iv) if the transferor is a corporation, 


(A) for the purposes of computing the transferor’s for- 
eign accrual property income, exempt surplus or deficit, 
and taxable surplus or deficit, in respect of a taxpayer 
for a taxation year of the transferor where the transferor 
is a foreign affiliate of the taxpayer, at which the liqui- 
dation and dissolution of the transferor begins, unless 
the liquidation and dissolution is 

(I) a qualifying liquidation and dissolution (within 

the meaning assigned by subsection 88(3.1)) of the 

transferor, or 


(II) a designated liquidation and dissolution (within 
the meaning assigned by subsection 95(1)) of the 
transferor, and 


(B) for any other purposes, at which the winding-up 
(other than a winding-up to which subsection 88(1) ap- 
plies) of the transferor begins, and 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 3(2), 
will amend subpara. 18(15)(b)(iv) to read as above, applicable to windings-up and 
liquidations and dissolutions that begin after August 19, 2011. 
See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: See under 18(13)(a). 


and for the purpose of paragraph (b), where a partnership otherwise 
ceases to exist at any time after the disposition, the partnership is 
deemed not to have ceased to exist, and each person who was a 
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member of the partnership immediately before the partnership 
would, but for this subsection, have ceased to exist is deemed to 
remain a member of the partnership, until the time that is immedi- 
ately after the first time described in subparagraphs (b)() to (iv). 


Related Provisions: 13(21.2)— Parallel rule for depreciable capital. property; 
14(12) — Parallel rule for eligible capital property; 18(16) — Deemed identical pro- 
perty; 40(3.3), (3.4)— Parallel rule for capital losses; 69(5)(d) — No application 
where corporate property appropriated by shareholder on windup; 87(2)(g.3) — Amal- 
gamations — continuing corporation; 95(2)(e)(v)(A)(IL) — Designated liquidation and 
dissolution of foreign affiliate; 139.1(18) — Holding corporation deemed not to ac- 
quire control of insurer on demutualization; 248(12) — Whether properties are identi- 
cal; 251.1 — Affiliated persons; 256(6)-(9) — Whether control acquired. 


History: Subsec. 18(15) added by 1998, c. 19, subsec. 79(2), applicable to dispositions 
of property that occur after April 26, 1995. } 


(16) Deemed identical property — For the purposes of subsec- 
tions (13), (14) and (15), a right to acquire a property (other than a 
right, as security only, derived from a mortgage, hypothec, agree- 
ment for sale or similar obligation) is deemed to be a property that 
is identical to the property. 


History: Subsec. 18(16) amended to add “hypothec” by 2001, c. 17, subsec. 201(2), in 
force June 14, 2001. 


Subsec. 18(16) added by 1998, c. 19, subsec. 79(2), applicable to dispositions of pro- 
perty that occur after April 26, 1995. 


Proposed Amendment — Section 18 — Limitation on 

deductibility of provincial payroll and capital taxes — 
Dept. of Finance press release, March 2, 1993: Finance Minister 
Mazankowski today announced that the government would take action, on an interim 
basis, to effectively deny the deductibility of any increases in provincial payroll and 
capital taxes. This measure would take effect if provincial payroll and capital tax reve- 
nues were increased by way of a rate increase, base change, or the introduction nok a 
new tax. : 


The 1991 federal Budget proposed a mechanism to limit the impact on pels revenue 
of the provinces’ increasing reliance on such taxes. Discussions with the provinces and 
affected taxpayers have been held since that time to consider possible modifications of 
the federal proposal to limit deductibility, Those discussions are continuing, and it is 
anticipated that a comprehensive solution will be ready for implementation in 1994, 
Today’s measure is intended to apply until that final proposal is brought forward. 


Mr. Mazankowski said, “I remain concerned that any provincial actions to. increase 
existing payroll and capital taxes or the introduction of new taxes would further erode 
federal revenues and put additional pressure on the fiscal framework.” — 


If a province institutes or increases payroll or capital taxes in 1993, an income tax 
amendment would be sought to ensure that corporations and certain trusts operating in 
ing their income for federal tax purposes. To compute its deductible amount, a ‘taxpayer 
would simply multiply its total amount of those taxes paid to the province by a percent- 
age prescribed under the /ncome Tax Act. That percentage, which would be determined 
after consultation with the province on expected revenues, would ensure that the total 
amount of payroll and capital taxes deducted by all businesses in the province remained 
the same. It would not, in contrast, ensure that the level of each taxpayer’s deductible 
taxes remained the same. The restriction on deductibility would ore? on a 4 prorated 
basis from the date the provincial tax increase took effect. 


The Minister noted that this measure would not restrict the tax policy options of any 
province. A province may continue to levy these taxes as it sees fit. “However, prov- 
inces that increase these taxes will no longer be able to pass part of the cost on to the 
federal government and taxpayers in other provinces,” added Mr. Mazankowski. 


The Minister stressed that this is an interim measure and that federal and Bes 
officials are continuing to work on a longer-term solution. 


For further information: Jack Jung, (613) 992-7162; Lawrence Purdy, (613): 96-0602. 


Dept. of Finance press release, Oct. 1, 1993: Extension of Interim Measure to 
Limit the Deductibility of Provincial Payroll and Capital Taxes Doe 


Finance Minister Gilles Loiselle today announced that proposed limits to the Geduct- 
ibility for federal tax purposes of provincial payroll and capital taxes will be delayed 
for another year, to allow time for additional consultations with provincial and business 
representatives. An interim measure announced earlier this year to limit the impact of 
any increases in these taxes will continue to apply until the revised proposal is in effect. 
The Minister indicated that federal and provincial officials will continue their | dis 
sions on a longer term solution. 


The 1991 federal budget proposed to limit the impact of deductible provincial payroll 
and capital taxes on federal revenue without adding to the overall tax burden. Imple- 
mentation of the proposal was to begin on January 1, 1992, but was postponed for two 
years, pending revisions. Today’s announcement delays the HoplemettaGen, of he re- 


vised proposal until January 1, 1995. 


Under the interim measure announced i in March 1993, the government W uld fae the 
deductibility of any increases in provincial payroll and capital taxes, whether by 
rate increases, base changes, or the introduction of new taxes. “The problems associ- 
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“amortized 
cost”, “amount”, “annuity” — 248(1); “arm’s length” — 251(1); “associated” — 256; 
“automobile”, “authorized foreign bank” —248(1); “base level deduction” — 18(2.2); 
“borrowed money”, “business” — 248(1); “calendar year’ — Interpretation Act 


Definitions [s. 18]: “acquired” — 256(7)-(9); “affiliated” — 251.1; 


37(1)(a); “Canada” — 255; “Canadian banking business” — 248(1);. “Canadian re- 
source property” — 66(15), 248(1); “capital property’ —54, 248(1); “class of 
shares” — 248(6); “control” — 256(6)—(9);- “controlled” —256(6);. (6.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “custodian” — 248(1)“employee benefit 
plan”; “debt obligation” — 18(9.1), (9.2); “deferred profit sharing plan” — 147(1), 
248(1); “depreciable property” — 13(21), 248(1); “designated employee benefit” — 
144.1(1); “designated insurance property”) — 138(12), 248(1); “dividend” — 248(1); 


S. 18.1(1) tax 


“eligible child care space expenditure” — 127(9); “employee”, “employee. benefit 
plan” — 248(1); “employee life and health trust’ — 144.1(2), 248(1); “employees 
profit sharing plan” — 144(1), 248(1); “employer” — 248(1); “excluded property” — 
95(1); “exempt income”, “gross revenue”, “group term life insurance policy” — 
248(1); “Her Majesty” — Interpretation Act 35(1); ‘identical’ — 18(16),, 248(12); 
“4mmovable” — Quebec Civil Code art. 900-907; “income-averaging annuity con- 
tract”, “income bond”, “income debenture” — 248(1); “incorporated employee” — 


2 eae 


125(7)“personal ‘services business’’(a); “individual”, “insurance corporation”, “insur- 
ance policy”, “insurer” — 248(1); “interest on debt relating to the acquisition of 
land” — 18(3); “inventory” — 248(1); “land” — 18(3); “lending asset”, “life insurance 
corporation” — 248(1); “life insurance policy” — 138(12), 248(1); “mineral resource’, 
“mineral”, “Minister”? —.248(1); “month” — Interpretation Act 35(1); “net income sta- 


bilization account”, “non-resident” — 248(1); “non-resident-owned investment corpo- 


ration” — 133(8), 248(1); “outstanding: debts’ to specified non-residents” — 18(5); 
“paid-up capital” — 89(1), 248(1); “permanent establishment” — Reg. 8201; “person”, 


“personal or living expenses”, “personal services business’ — 248(1); “pooled regis- 


tered pension plan” — 147.5(1), 248(1); “prescribed” — 248(1); “prescribed rate” — 
Reg. 4301; “principal amount” — 248(1), (26); “profit sharing plan” — 147(1); “pro- 
perty” — 248(1); “province”'— Interpretation Act 35(1); “received” — 248(7); “regis- 
tered disability’ savings plan” — 146.4(1), 248(1); “registered education savings 
plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); “registered retirement 
savings plan” — 146(1), 248(1); “regulation” — 248(1); “relating to the construction, 
renovation or alteration” — 18(3.2); “resident in Canada’ — 94(3)(a)(viii), 250; “re- 


”, “retirement income fund”, “retirement savings 


tirement compensation arrangement’, 
”; “salary deferral arrangement’, “self-con- 


plan”, “salary” — 248(1)“salary or wages”; 


tained domestic: establishment’, “share”, “shareholder”? — 248(1); “specified. non-resi- 
dent shareholder” — 18(5); “specified pension plan” — 248(1), Reg. 7800; “specified 
shareholder” — 18(5), 18(5.1), 248(1); “substituted” — 18(13)(g), 248(5); “supple- 
mentary unemployment benefit fun: » _ 145(1), 248(1); “TESA” — 146.2(5), 248(1): 
“tar sands” — 248(1); “taxation year” —11(2), 249; “taxpayer” —248(1); “trans- 
feror” — 18(13)(a), 18(14)(a); “trust” — 104(1), 248(1), (3); “undue delay” — 18(3.6); 
“writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 18]: IT-105: Administrative costs of pension plans. 


18.1 [Matchable expenditures] — (1) Definitions — The defi- 
nitions in this subsection apply in this section. 


“matchable expenditure” of a taxpayer means the amount of an 
expenditure that is made by the taxpayer to ; 


(a) acquire a right to receive production, 


(b) fulfil a covenant or obligation arising in circumstances in 
_which it is reasonable to conclude that a relationship exists be- 

tween the covenant or obligation and a right to receive produc- 

tion, or 

(c) preserve or protect a right to receive production, 


but does not include an amount for which a deduction is provided 
under section 20 in computing the taxpayer’s income. 


“right to receive production’”’ means a right under which a tax- 
payer is entitled, either immediately or in the future and either abso- 
lutely or contingently, to receive an amount all or a portion of 
which is computed by teference to use of property, production, rev- 
enue, profit, cash flow, commodity price, cost or value of property 
or any other similar criterion or by reference to dividends paid or 
payable to shareholders of any class of shares where the amount is 
in respect of another taxpayer’s activity, property or business but 
such a right does not include an income interest in a trust, a Cana- 
dian resource property or a foreign resource property. 

Related. Provisions: 88(1)(a)(i) — Treatment of right to receive production on 


windup of corporation; 248(1)“cost amount’’(e)(iv) — Definition of cost amount does 
not apply to right to receive production. 


1.T. Technical News: 10 (net profits interests and proposed section 18.1). 


“tax benefit” means a reduction, avoidance or deferral of tax or 
other amount payable under this Act or an increase in a refund of 
tax or other amount under this Act. 


“tax shelter” means a property that would be a tax shelter (as de- 
fined in subsection 237.1(1)) if 


(a) the cost of a right to receive production were the total of all 
amounts each of which is a matchable expenditure to which the 
right relates; and 


(b) subsections (2) to (13) did not apply for the purpose of com- 
puting an amount, or in the case of a partnership a loss, repre- 
sented to be deductible. 
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“taxpayer” includes a partnership. 


(2) Limitation on the deductibility of matchable expendi- 
ture — In computing a taxpayer’s income from a business or pro- 
perty for a taxation year, no amount of a matchable’ expenditure 
may be deducted except as provided by subsection (3). 

Related Provisions: 18.1(15) — No application to risks ceded between insurers; 
18.1116) — No application where not a tax shelter; 87(2)(j.2) — Amalgamation — 
continuing corporation; 88(1)(a)(i) — Treatment of right to receive production on 
windup. of corporation. 


1.T. Technical News: 10 (net profits interests and proposed section 18.1). 


(3) Deduction of matchable expenditure — If a taxpayer’s 
matchable expenditure would, but for subsection (2) and this sub- 
section, be deductible in computing the taxpayer’s income, there 
may be deducted in respect of the matchable expenditure in com- 
puting the taxpayer’s income for a taxation year the amount that is 
determined under subsection (4) for the year in respect of the 
expenditure. 

Related Provisions: 18.1(6) — Income inclusion; 18.1(10) — Amount of deduction 
if non-arm’s length disposition; 18.1(14) — Where right to receive production is rea- 
sonably certain. 


(4) Amount of deduction — For the purpose of subsection (3), 
the amount determined under this subsection for a taxation year in 
respect of a taxpayer’s matchable expenditure is the amount, if any, 
that is the least of 


(a) the total of 
(i) the lesser of 
(A) '/s of the matchable expenditure, and 
(B) the amount determined by the formula 


(A/B) x C 
where 


A is the number of months that are in the year and after 
the day on which the right to receive production to 
which the matchable expenditure relates is acquired, 


Bis the lesser of 240 and the number of months that are 
in the period that begins on the day on which the right 
to receive production to which the matchable expendi- 
ture relates is acquired and that ends on the day the 
right is to terminate, and 


C is the amount of the matchable expenditure, and 


(ii) the amount, if any, by which the amount determined 
under this paragraph for the preceding taxation year in re- 
spect of the matchable expenditure exceeds the amount of the 
matchable expenditure deductible in computing the tax- 
payer’s income for that preceding year, 


(b) the total of 


(i) all amounts each of which is included in computing the 
taxpayer’s income for the year (other than any portion of 
such amount that is the subject of a reserve claimed by the 
taxpayer for the year under this Act) in respect of the right to 
receive production to which the matchable expenditure re- 
lates, and 


(ii) the amount by which the amount determined under this 
paragraph for the preceding taxation year in respect of the 
matchable expenditure exceeds the amount of the matchable 
expenditure deductible in computing the taxpayer’s income 
for that preceding year, and 


(c) the amount, if any, by which 


(i) the total of all amounts each of which is an amount of the 
matchable expenditure that would, but for this section, have 
been deductible in computing the taxpayer’s income for the 
year or a preceding taxation year 


exceeds 


(11) the total of all amounts each of which is an amount of the 
matchable expenditure deductible under subsection (3) in 
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computing the taxpayer’s income for a preceding taxation 
year. 


Related Provisions: 18.1(5) — Rules for determining amount; 18.1(17) — Non- 
application of 18.1(4)(a) (film shelters, etc.). 


(5) Special rules — For the purpose of this section, 


(a) where a taxpayer’s matchable expenditure is made before the 
day on which the related right to receive production is acquired 
by the taxpayer, the expenditure is deemed to have been made 
on that day; 


(b) where a taxpayer has one or more rights to renew a particular 
right to receive production to which a matchable expenditure re- 
lates for one or more additional terms, after the term that in- 
cludes the time at which the particular right was acquired, the 
particular right is deemed to terminate on the latest day on 
which the latest possible such term could terminate if all fens 
to renew the particular right were exercised; 


(c) where a taxpayer has 2 or more rights to receive production 
that can reasonably be considered to be related to each other, the 
rights are deemed to be one right; and 


(d) where the term of a taxpayer’s right to receive production is 
for an indeterminate period, the right is deemed to terminate 240 
months after it is acquired. 


(6) Proceeds of disposition considered income — Where in 
a taxation year a taxpayer disposes of all or part of a right to receive 
production to which a matchable expenditure relates, the proceeds 
of the disposition shall be included in computing the taxpayer’s in- 
come for the year. 


Related Provisions: 12(1)(g.1) — Inclusion in income of proceeds of disposition; 
87(2)G.2) — Amalgamation — continuing corporation. 


(7) Arm’s length disposition — Subject to subsections (8) to 
(10), where in a taxation year a taxpayer disposes (otherwise than in 
a disposition to which subsection 87(1) or 88(1) applies) of all of 
the taxpayer’s right to receive production to which a matchable ex- 
penditure (other than an expenditure no portion of which would, if 
this section were read without reference to this subsection, be de- 
ductible under subsection (3) in computing the taxpayer’s income) 
relates, or the taxpayer’s right expires, the amount deductible in re- 
spect of the expenditure under subsection (3) in computing the tax- 
payer’s income for the year is deemed to be, the amount, if any, 
determined under paragraph (4)(c) for the year in respect of the 
expenditure. 

Related Provisions: 87(2)(j.2) — Amalgamation — continuing _ corporation; 


88(1)(a)@) — Treatment of right to receive production on windup of vine digi 
251.1 — Affiliated persons. 


(8) Non-arm’s length disposition — Subsection (10) applies 
where 


(a) a taxpayer’s particular right to receive production to which a 
matchable expenditure (other than an expenditure no portion of 
which would, if this section were read without reference to sub- 
sections (7) and (10), be deductible under subsection (3) in com- 
puting the taxpayer’s income) relates has expired or the taxpayer 
has disposed of all of the right (otherwise than in a disposition to 
which subsection 87(1) or 88(1) applies); 


(b) during the period that begins 30 days before and ends 30 
days after the disposition or expiry, the taxpayer or a person af- 
filiated, or who does not deal at arm’s length, with the taxpayer 
acquires a right to receive production (in this subsection and 
subsection (10) referred to as the “substituted property”) that i is, 
or is identical to, the particular right; and 


(c) at the end of the period, the taxpayer or a person affiliated) or 
who does not deal at arm’s length, with the taxpayer owns s the 
substituted property. 


(9) Special case — Subsection (10) applies where 


(a) a taxpayer’s particular right to receive production to which a 
matchable expenditure (other than an expenditure no portion of 
which would, if this section were read without reference to sub- 
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sections (7) and (10), be deductible under subsection (3) in com- 
puting the taxpayer’s income) relates has expired or the taxpayer 
has disposed of all of the right (otherwise than in a disposition to 
which subsection 87(1) or 88(1) applies); and 


(b) during the period that begins at the time of the disposition or 
expiry and ends 30 days after that time, a taxpayer that had an 
interest, directly or indirectly, in the right has another interest, 
directly or indirectly, in another right to receive production, 
which other interest is a tax shelter or a tax shelter investment 
(as defined by section 143.2). © 


Related Provisions: 18.1(12) — Identical properties. 


(10) Amount of deduction if non-arm’s length dlepest: 
tion — Where this subsection applies because of subsection (8) or 
(9) to a disposition or expiry in a taxation year or a preceding taxa- 
tion year of a taxpayer’s right to receive production to which a 
matchable expenditure relates, 


(a) the amount deductible under subsection (3) in respect: of the 
expenditure in computing the taxpayer’s income for a taxation 
year that ends at or after the disposition or expiry of the right is 
the least of the amounts determined under subsection (4) for the 
year in respect of the expenditure; and 


(b) the least of the amounts determined under subsection (4) in 
respect of the expenditure for a taxation year is deemed to be the 
amount, if any, determined under paragraph (4)(c) in respect of 
the expenditure for the year where the year includes the time 
that is immediately before the first time, after the disposition or 
expiry, 

(i) at which the right would, if it were owned by the taxpayer, 

be deemed by section 128.1 or subsection 149(10) to have 

been disposed of by the taxpayer, 


(ii) that is immediately before control of the taxpayer is ac- 
quired by a person or group of persons, if the taxpayer is a 
corporation, 

(iii) at which winding-up of the taxpayer begins (other than a 
winding-up to which subsection 88(1) applies), if the tax- 
payer is a corporation, 

(iv) if subsection (8) applies, at which a 30-day period begins 
throughout which neither the taxpayer nor a person affiliated, 
or who does not deal at arm’s length, with the taxpayer owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted property 
and that was acquired after the day that is 31 days before 
the period began, or 


(v) if subsection (9) applies, at which a 30-day period begins 
throughout which no taxpayer who had an interest, directly 
or indirectly, in the right has an interest, directly or indi- 
rectly, in another right to receive production if one or more 
of those direct or indirect interests in the other right is a tax 
shelter or tax shelter investment (as defined by section 
143.2). 

Related Provisions: 18.1(11) — Partnerships; 18.1(12)—TIdentical properties; 

139.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 

alization; 256(6)—(9) — Whether and when control acquired. 


(11) Partnerships — For the purpose of paragraph (10)(b), where 
a partnership otherwise ceases to exist at any time after a disposi- 
tion or expiry referred to in subsection (10), the partnership is 
deemed not to have ceased to exist, and each taxpayer who was a 
member of the partnership immediately before the partnership 
would, but for this subsection, have ceased to exist is deemed to 
remain a member of the partnership until the time that is immedi- 
ately after the first of the times described in subparagraphs 


(10)(b)G) to (v). 


(12) Identical property — For the purposes of subsections (8) 
and (10), a right to acquire a particular right to receive production 
(other than a right, as security only, derived from a mortgage, hy- 
pothec, agreement of sale or similar obligation) is deemed to be a 
right to receive production that is identical to the particular right. 


S. 18.1(15) 


Related Provisions: 248(12) — Extended definition of identical properties. 


History: Subsec. 18.1(12) amended to add “hypothec” by 2001, c. 17, s. 202, in force 
June 14, 2001. 


(13) Application of section 143.2 — For the purpose of apply- 
ing section 143.2 to an amount that would, if this section were read 
without reference to this subsection, be a matchable expenditure 
any portion of the cost of which is deductible under subsection (3), 
the expenditure is deemed: to be a tax shelter investment and that 
section shall be read without reference to subparagraph 
143.2(6)(b)(i1). . 


(14) Debt obligations — Where the rate of return on a taxpayer’s 
right to receive production to which a matchable expenditure (other 
than an expenditure no portion of which would, if this section were 
read without reference to this subsection, be deductible under sub- 
section (3) in computing the taxpayer’s income) relates is reasona- 
bly certain at the time the taxpayer acquires the right, 


(a) the right is, for the purposes of subsection 12(9) and Part 
LXX of the Income Tax Regulations, deemed to be a debt obli- 
gation in respect of which no interest is stipulated to be payable 

in respect of its principal amount and the obligation is deemed to 
be satisfied at the time the right terminates for an amount equal 
to the total of the return on the obligation and the amount that 
would otherwise be the matchable expenditure that is related to 
the right; and 


(b) notwithstanding subsection (3), no amount may be deducted 
in computing the taxpayer’s income in respect of any matchable 
expenditure that relates to the right. 


(15) Non-applicability of section 18.1 — Subject to subsec- 
tions (1) and (14), this section does not apply to a taxpayer’s match- 
able expenditure in respect of a right to receive production if 


(a) no portion of the expenditure can reasonably be considered 
to have been paid to another taxpayer, or to a person with whom 
the other taxpayer does not deal at arm’s length, to acquire the 
right from the other taxpayer and 


(i) the taxpayer’s expenditure cannot reasonably be consid- 
ered to relate to a tax shelter or tax shelter investment (within 
the meaning assigned by subsection 143.2(1)) and none of 
the main purposes for making the expenditure is that the tax- 
payer, or a person with whom the taxpayer does not deal at 
arm’s length, obtain a tax benefit, or 


(ii) before the end of the taxation year in which the expendi- 
ture is made, the total of all amounts each of which is in- 
cluded in computing the taxpayer’s income for the year 
(other than any portion of such an amount that is the subject 
of a reserve claimed by the taxpayer for the year under this 
Act) in respect of the right to receive production to which the 
matchable expenditure relates exceeds 80% of the expendi- 
ture; or 


(b) the expenditure is in respect of commissions or other ex- 
penses related to the issuance of an insurance policy for which 
all or a portion of a risk has been ceded to the taxpayer (in this 
paragraph referred to as the “reinsurer) and both the reinsurer 
and the person to whom the expenditure is made or is to be 
made are insurers subject to the supervision of 


(i) the Superintendent of Financial Institutions, in the case of 
an insurer that is required by law to report to the Superinten- 
dent of Financial Institutions,. or 

. (ii) in any other case, the Superintendent of Insurance or 
other similar officer or authority of the province under whose 
laws the insurer is incorporated. 


Related Provisions [subsec.. 18.1(15)]: 
commissions, 


12(1)(s), .20(1)Gj), — Reinsurance 
History: Subséc. 18.1(15) amended by 2001, c. 17, s. 10, applicable to expenditures 
made after November 17, 1996. The subsec. formerly read: 


(15) Subject to subsections (1) and (14), this section does not apply to a tax- 
payer’s matchable expenditure in respect of a right to receive production if no 
portion of the expenditure can reasonably be considered to have been paid to 
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another taxpayer, or to a person with whom the other taxpayer does not deal at 
arm’s length, to acquire the right from the other taxpayer and 


(a) the taxpayer’s expenditure cannot reasonably be considered to relate toa 
tax shelter or tax shelter investment (as defined by section 143.2) and none 
of the main purposes for making the expenditure is that the taxpayer, or a 
person with whom the taxpayer does not deal at arm’s length, obtain a tax 
benefit; or 


(b) before the end of the taxation year in which the expenditure is made, the 
total of all amounts each of which is included in computing the taxpayer’s 
income for the year (other than any portion of such an amount that is the 
subject of a reserve claimed by the taxpayer for the year under this Act) in 
respect of the right to receive production to which the matchable expenditure 
relates exceeds 80% of the expenditure. 


: Proposed Amendment — 18.1 (1 5)(17) | 
(15) Non-application - —risks ceded between insurers. 


Subsections Q) to (13) do not apply to a’ taxpayer's Sa 


expenditure i in respect of a right to receive production if 


(a) the expenditure is in respect of commissions, or other ex- 
penses, related to the issuance of an insurance policy for which — 


all or a portion of a risk has been ceded to the taxpayer; and 
(b) the taxpayer and the person to whom the expenditure is 


made, or is to be apade, are both insurers losin are valerie to the 


supervision of | - a 


(i) the Sivcriliendent of Financial Institutions, if the tax- 
payer or that person, as the case may be, is an insurer who 
is required by law to report to the fading woh of Ania 
cial Institutions, or 


(ii) the Superintendent of ori other similar obficér 
or authority, of the province under whose laws the insurer 
is incorporated, in any other case. 


Technical Notes (July 2010): Section 18.1 provides rules that restrict the deduct- 
ibility of a taxpayer’s cost of a “right to receive production”, by prorating the deduct- 
ibility of the amount of the investment over the economic life of the right. In the 
transactions that are subject to these rules, investors undertake to pay expenditures 
that would otherwise be expenses payable by the “vendor” (e.g., payroll, selling com- 
missions) in exchange for a right to receive future income (a “right to receive produc- 
tion”), usually from the vendor’s business operations. Such an expenditure by the 
taxpayer, referred to as a “matchable expenditure”, is defined in subsection 18.1(1). 


Subsection 18.1(15) provides two general exceptions to the application of the match- 
able expenditure rules. One such exception, in paragraph 18.1(15)(b), generally ap- 
plies where the matchable expenditure relates to the issuance of an insurance policy 
for which all or a portion of a risk has been ceded to the mespeyer This exception 
remains unchanged other than changes in numbering. 


Paragraph 18.1(15)(a) provides the other exception to the matchable expenditure 
rules, applicable only if no part of the expenditure of the taxpayer can reasonably 
considered to have been paid to another person to acquire the right to receive produc- 
tion from that person. If this condition is met, the expenditures must meet one of two 
further criteria. Subparagraph 18.1(15)(a)(i) allows the exception if the taxpayer’s 
expenditure cannot reasonably be considered to relate to a tax shelter investment and 
none of the main purposes of making the expenditure is to obtain a tax benefit. Alter- 
natively, subparagraph 18.1(15)(a)Gi) allows the exception if, in the same year as the 
matchable expenditure is made, the total revenues of the taxpayer from the right to 
receive production exceed 80% of the expenditure. If this 80% revenue threshold is 
met, the portion of the expenditure that is deductible is limited only by Beneral rules 
that apply to all business expenditures. 


(16) Non-application — no rights; tax benefits or shel- 
ters — Subsections (2) to (13) do not apply to a taxpayer’s 
matchable expenditure in oun of a right to receive production 
if 


_ (a) no portion of the matchable ssgseuhullge can feadhabty be 
considered to have been paid to another taxpayer, or to a per- 
son or partnership with whom the other taxpayer does not deal 
at arm’s length, to acquire the right from the other taxpayer; 


(b) no portion of the matchable expenditure can reasonably be 
considered to relate to a tax shelter or a tax shelter investment 
(within the meaning assigned by subsection 143.2(1)); and 


(c) none of the main purposes for making the matchable ex- 
penditure can reasonably be considered to have been to obtain 
a tax benefit for the taxpayer, a person or partnership with 
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vhom the taxpayer does not deal at arm’ s length, : 
ala that holds, ager or in¢ coals an in 


in et in computing ‘the taxpayer’ $ “income, 
ther than any portion of any of those amounts that is th 
~ ject of a reserve claimed by the taxpayer for the year un nis: 
Act) in respect of the right to receive production that relates to 

the matchable ay nee pairs 80% of bei matchable ee 
penditure; and — a 


(b) no portion of He matchable expe! : : bly | 
sidered to have been paid to another taxpayer, or to a p 
on or partnership with whom the other taxpayer does not de 
_arm’s length, to acquire the right from the other taxpayer. 


Technical Notes (July 2010): Subparagraph 18.1(15)(a)(i) is renumbered as ne 

subsection 18.1(16) and remains unchanged. The alternative exception in subpara- 
graph 18.1(15)(a)(ii) (the 80% revenue threshold) is renumbered as new subsection 
: 7) and no longer provides a general exception to the application of the matcha- 
ble expenditure rules, This amended rule provides that if any portion of the ‘matcha-_ 
ble expenditur can reasonably be considered to relate to a tax shelter or a tax shelter 
investment, subsection 18.1(4), which requires the amortization of the “expendi re 
(subject to an income limit), will apply without reference to paragraph 18.11 
The result is that the cumulative amount deducted in respect of a matchable expen 

ture may not exceed the taxpayer’s cumulative revenue from the associated ae » 
receive production. | . 


Application: The July 16, 2010 draft eae (Part | Sesechnival), s. ‘A: will 
replace subsec. 18.1(15) with subsecs. (15), (16) and (17), applicable i in respect of 
expenditures made by a taxpayer on or after Sepiember 18, tit in aan va a ah 
to receive production, except if — 


Yj 


po the expenditure was 


— required to be made under a written pereent made by the Ragen) 
“ before September 18, 2001, 


__ (ii) made under, or described in, the terms of a prospectus, cake pro- 

_ spectus or registration statement that was, before September 18, 2001, filed 
with a public authority in Canada in accordance with the securities legisla- 

_ tion of Canada or of a province and, if required by law, nee as ek 
by the public authority before September 18, 2001, or 


_ Gili) made under, or described in, the terms of an offering memorandum dis- 
: tributed as part of an offering of securities if 


(A) the memorandum contains a complete, or substantially complete, _ 
description of the securities contemplated in the offering as well as si 
terms and conditions of the offering, y 


B) the memorandum was distributed before September 18, 2001, 


© solicitations i in respect of a sale of the securities contemplated in sas 
: offering were made before September 18, 2001, and 


_ (D) the sale of the securities contemplated in the offering was: substan 
tially in accordance with the memorandum; a: 


(b) the expenditure was made before 2002; 


(c) the ‘expenditure was made in consideration or services that were ren in 
Canada before 2002 in respect of an activity, or a business, all or bee all 
of which was carried on in Canada; “ _ 


(dd) there i is no agreement or other oud aaeinte: under which dhe obligation « 
taxpayer in respect of the expenditure can, on or after September 18, 2 
changed, reduced or waived | ‘if there is a change to, or an es 3 assess 
under, the Act; : 


(e) if the right to receive oe is, or is sched to, a tax ‘shelter i inves 
tax shelter identification number in respect of the tax shelter was obtained be 
Septembe 18, 2001, and 


(f) if th expenditure was sae lade: or r described | in, the teenie 6 a docu 
that is a prospectus, a preliminary prospectus, a registration statement or an f- 
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~ (ii) all or substantially all of the securities distributed pt ) 
_ ment for the | purpose of raising the funds described in subparagraph @ were 
| said before nies by a Peep: a as is not 


pepempel ae 2001, or To. a 


description of the securities contemplated 1 in the a as well as 
fhe. term: Sane of the 


pean in na pe a ae of i. securities societies 
in the offering have been made before September 18, 2001, and 

_ (IV) the sale of the securities contemplated in the offering was sy 
. stantially in accordance with the memorandum, and . 


_ market research; 
@ except where the ek film or aiaeo oct is a Lng sore produc- 


Canada ae foes 2002 by persons that are ee to tax on the J 
: under Part I or XHI of the Act . . 7 
greement or other. arrangement under which the ehlicaon aa any jy 
) acquire a security distributed pursuant to the prospectus, preliminary 


18, 2001, be changed, reduced « or waived if ee is a change to, 


< or an Boyes 
assessment ‘under, the Act; : 


yy 
Wn 


a if the right to receive production is, or is eed io: a tax ee vc ent, a 
‘tax shelter identification number in respect ite x tax Seo was obtained before 
September 18-200 y y ) 


—@ all of the funds raised pursuant to es ee os : 


"registration statement or offering memorandum that may reasonably be used to _ 
make a matchable expenditure before April 2002 in respect of the particular film : 
or video production ; are received by the taxpayer before 2003; 


(h) all of the securities distributed pursuant to the prospectus, preliminary P 


 Spectus, registration statement or offering memorandum for the purpose of rais- 
_ ing the funds described in para. (g) were acquired before 2002; : 


~ @) all or substantially all of the securities distributed pursuant to the prospectus, < 
- preliminary prospectus, registration statement or offering memorandum for the _ 


a if ole by law, ees for ing be He pli sony before — 


dt the memoranda sohains a coats: or iaemaly cine 


il) Was not an amount in os cs advertising, ‘marketing, promotion pr 


WC 


: prospe tus, , registration statement or offering memorandum can, after September _ 
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itial contribution of capital of ee of the taxpayer, pursuant s : 
subscriptions i in writing for the issue of units in the taxpayer, . 


) all or substantially all of those written subscriptions were received . 
by the taxpayer : on or before September 18, 2001, . 


© at least one member of the taxpayer ‘referred to in subparagraph ae : . 
3 partnership (in this subsection referred to as a “master partnership”), 


‘ ©) the subscriptions i in writing of all master partnerships for units inthe 
taxpayer were funded, in whole or in part, with funds raised from the 
initial: contribution of | capital of members of the master partnerships, 
"pursuant to subscriptions i in aye for the i issue units in the master : 
: partnerships, and 


® all or substantially all of she: eieceipdens i in ae ipod to in | 
clause (D) were received by. hee master PaneehD o on or before een 
ber 18, 2001, © . 


ii) ifa member a a pniolee master poses | is a partnership (in this 
subsection referred to as an “original master partnership’), 


subscriptions in writing of all original master partnerships for 
nits in the particular master partnership were funded, in whole or in _ 
part, with funds raised from the initial contribution of capital of mem- 
bers of the original master partnerships, pursuant to subscriptions mn 
‘writing for the issue of units in the original master partnerships, and __ 


(By all or substantially all of those written subscriptions were received 
by the original master partnership on or before September 18, 2001, and — 


(iv) no member of an original ae ‘partnership isa a partnership, an interest 
G in which i is a tax shelter; or 2 


(bya ‘film or video production i in respect. of which — 


(i) pr sipal photography was all or. eubeaetaly at “complet before seo 
tember 18, 2001, and _ 


itl ference me ee 143. 2(10), except ifa repaid amount for the c 

ses of that subsection is paid after 2002). a / 
Dept of Finance news release. 2001-079, Sept. 18, 2001: Technical Letiale. ” 
tive Proposals for Matchable Expenditure Rules y 


Finance Minister Paul Martin today tabled in the House of Commons a jen No- | 
tice of Ways and Means Motion to amend the Income Tax Act in Tespect of matcha- 
i c proposed. changes would limit the ability of a taxpayer to. 
obtain tax shelter fits by financing the business expenses of another person in 
exchange for a right to receive future. income relating to that business. 


Measures announced i in 1996, known as the matchable expenditure rules, require that 
the cost of these expenditures be allocated over the economic life of the related right 
to receive future income. These rules are not intended to affect ordinary business 
transactions, and generally apply only where the expenditures relate to a tax shelter 
or may reasonably be considered to have been made to obtain a tax benefit. 


An exception to the matchable ‘expenditure rules applies if, in the same year as the 
expenditure is made, the total revenues real zed by the taxpayer in respect of the — 
expenditure exceed 80% of its cost [18. 1(4)(a) — ed.]. However, certain tax shelter 
arrangements [generally film shelters nee Grasvenor Park — ed.] have been 
designed to exploit this exception. . 


Therefore, the technical amendments tabled hay propose to slanend the matchable 
expenditure rules to ensure that unintended tax shelter benefits cannot be achieved. 
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S. 18.117) 


Hevever cancion relief will apy as ‘indicat 
proposals. 


The Minister aia that this transitional relief 


linia Senior Advisor, an Policy. Office of the Minister of pele (6 16- 
7861; Harry Adams, Public a and O i gars ome, (613) 996-8080. a 


Backgrounder : . 
Tax-assisted arrangements for the financing of business expenditures are 2 


businesses because the financing is partially subsidized by government through the 
benefit of tax deferral. The matchable expenditure rules in the Income Tax Act 


{18.1(2) — ed.] constrain the tax assistance in such structures by matching the cost of 


an investor's investment to the periods during which the investment earns income. In — 


the transactions that are subject to these rules, investors undertake to pay expendi- 
tures that would otherwise be expenses payable by the “vendor” (e.g., payroll, selling 
commissions) in exchange for a right to receive future. income (a “right to receive 
production”), usually from the vendor's operation. 


The matchable expenditure rules are designed to restrict the deductibility of a tax- 
payer’s cost of a right to receive production, by prorating the deductibility of the 
amount of the investment over the economic life of the right. This amortization of the 
expenditure effectively eliminates the tax deferral advantage of this type of 
financing. 


An exception to the matchable expenditure rules [18.1(4) — ed.] applies in certain 


circumstances. This exception applies where, in the same year as the expenditure is 


made, the total revenues of the taxpayer from the right to receive production exceed 
80 per cent of the expenditure. Under the rules announced in 1996, if this 80-per-cent 
revenue threshold is met, the portion of the expenditure that is deductible is nied 
only by general rules that apply to all business expenditures. 


The proposed amendment to the matchable expenditure rules [new 18.1017) — ed] 
provides that, where the 80-per-cent revenue threshold is met, expenditures are de- 
ductible only to the extent of revenues received from the right to receive production. 
This restriction will apply where the matchable expenditure relates to a tax shelter or 
a tax shelter investment, or one of the main purposes of incurring the matchable ex- 
penditure is to obtain the reduction, avoidance or deferral of tax. Any portion of an 
otherwise deductible expenditure not yet deducted at the time of expiry of the right to 
receive production will be deductible at that time. 


An existing exception to the matchable expenditure rules which applies where the 
expenditure is not related to a tax shelter, and cannot reasonably be considered to 
have been made to achieve a tax benefit, will remain unchanged. [Existing 
18.1(15)(a), to be 18.1(16) — ed.] 


Transitional relief for certain public offerings of tax shelter investments, as described 
in this release and in the attached proposed amendments to the Income Tax Act, 
should not be taken to indicate government approval of these tax shelters. Further, 
the existence of a tax shelter registration number in respect of a promotion should not 
be taken as government confirmation of the tax effects of the investment. 


Tax shelter promotional documents are required to display a tax shelter identification 
number, and to prominently indicate that the identification number is for administra- 
tive proposes only and does not in any way confirm the entitlement of an investor to 
claim any tax benefits associated with the tax shelter. The Canada Customs and Rev- 
enue Agency (CCRA), under the direction of the Honourable Martin Cauchon, Min- 
ister of National Revenue, uses tax shelter identification numbers to identify those 
investors participating in a tax shelter arrangement. 


For more information regarding the activities of the CCRA regarding tax shelters, 
refer to the August 14, 2001, CCRA “Tax Tip” entitled “Tax shelters: Advance in- 


come tax rulings do not guarantee deductions,” available on the CCRA Web site a 


www.ccra-adrc.gc.ca. 

Letter from Dept. of Finance, Oct. 29, 2001: 

Dear [xxx]: / 

1 am writing concerning the transitional rules in respect of amendments to the match- 


able expenditure rules in the Income Tax Act as proposed by the Minister of Finance 


on September 18, 2001. Representatives of various sectors of the film. aes have 
asked for additional transitional relief in this regard. 


We have considered these representations and are prepared to recommnend pane 


transitional relief to the Minister of Finance. In general terms, this would provide 


relief for a film or video production that began before September 18 and that is to be 
produced in Canada, in respect of expenditures, other than expenditures in respect of — 
advertising, marketing, promotion or market research, made before April 2002 (de- 
termined without reference to the Act’s limited-recourse debt provisions in respect of 


Income Tax. Act, Part I, Division B 


nitures ere made by the > produc n services | ip in re~ 
aie 18, 2001. For the purpose of this | 


ubs tially a of the aoe of the product ’ : t 
i" a of pe age we are i in carey tof es a pI 


phs wu. or (i) ees 2 a ‘prospectus or ¢ memo- 
e > issued before September | 18, , 2001), paragraph ©) tthe require ent 


’ and 8 i ieicnagh (oii) (the requirement to have the securities acquired: befor 
2002 by the person who will claim the deduction, i.e. the prohibition against — 
warehousing > of the entry ne force rules announced on Sepienies Aa are 


satisfied. 


An ad itional change to. the already proposed eindtubena: rules would cone 
that tax shelter units could be purchased by brokers, dealers and ‘papi of oe - 
acting in their personal capacities as investors. - 


If our Minister approves, we anticipate that this additional transitional relict would 
be included i in an upcoming Technical Bill. - 


Should y y have any questions, please do not hesitate to call Ed Short of this ve 
sion at 13) 996-0599. : 


Yours sincerely, 

Len Farber, General Director, Tax Legislation Division, Tax Policy baa 
[Virtually identical letters were dated October 26, 2001 and (in rae October , 
2001 —ed.] . 


History [s. 18.1} S. 18.1 added by 1998, c. 19, s. 80, applicable to every expenditure 
made by-a taxpayer or a partnership after November 17, 1996 other than, in respect of a 
particular right to receive production, such an expenditure made 


eG) 


(a) before 1997 under an agreement in writing made by the taxpayer or the partner- 
ship before 1997 to acquire the particular right 


(i) in return for paying selling commissions incurred before 1997 in connection 
with the distribution of shares of a mutual fund corporation or units of mutual 
fund trust, or 


(ii) to render production services before 1997 for a film or video production, 


and, for the purpose of applying this paragraph, the expenditure is deemed to have 
been made no earlier than the time and only to the extent it is considered for the 
purposes of the Act to have been made and, if subparagraph (ii) applies, only to the 
extent the services were rendered at or before that time, 


(b) before August 1997 if 


(i) the expenditure was made under an agreement in writing made by the tax- 
payer or the partnership before August 1997 to acquire the particular right in 
return for paying selling commissions incurred after 1996 and before August 
1997 in connection with the distribution of shares of a mutual fund corporation 
or units of a mutual fund trust that is managed by an administrator of mutual 
funds, 


(ii) the particular right to receive production is identified in an advance income 
tax ruling request delivered to Revenue Canada before November 18, 1996, 


(ii) the total of all such expenditures made by any taxpayer or partnership in 
respect of all of the rights identified in the advance income tax ruling request 
does not exceed $30,000,000, and 


(iv) all tax shelter investments (as defined in section 143.2 of the Act) that can 
reasonably be considered to relate to the expenditure were acquired before Au- 
gust 1997, 


and, for the purpose of applying this paragraph, an expenditure is deemed to have 
been made no earlier than the time and only to the extent it is considered for the 
purposes of the Act to have been made, 


(c) before August 1997 if 
(i) the expenditure is made under an agreement in writing made by the tax- 
payer or the partnership before August 1997 to acquire the particular right in 


return for paying selling commissions incurred after 1996 and before August 
1997 in connection with the distribution of shares of a mutual fund corporation 
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or units of a mutual fund trust that is managed by an administrator of mutual 
funds, other than by an administrator of a mutual fund that is or is related to an 
administrator to which paragraph (b) refers in respect of commissions incurred 

_in connection with the distribution of the shares,or units described in para- 
graph (b), 


(ii) the total of all such expenditures made by any taxpayer or partnership to 
acquire particular rights in return for paying selling commissions in connection 
with the distribution of shares of the mutual fund corporation or units of the 
mutual fund trust that is managed by the administrator of mutual funds or any 
other person that i is related to the administrator does not exceed $10, 000, 000, 
and 


(iii) all tax shelter investments (as defined in section 143.2 of the’ Act) that can 
reasonably be considered to relate to the expenditure were acquired before Au- 
gust 1997, 


and, for the purpose of applying this paragraph, an expenditure is deemed to have 
been made no earlier than the time and only to the extent it is considered for the 


> purposes of the Act to have been’ made, 


(d) before November 1997 under an agreement in writing made by the taxpayer or 
the partnership before November 1997 to acquire the particular right and to render 


“production services before November 1997 for a film or video production if 


(i) at least 75% of the expenditures made in respect.of the film or video pro- 
duction by the taxpayer or partnership pertain to services performed in Canada 
by residents of Canada, and 


| (ii) all tax shelter investments (as defined in section 143.2 of the Act) that can 
reasonably be considered to relate to the expenditure were acquired before No- 
vember 1997, 


and, for the purpose of applying this paragraph, the expenditure is deemed to have 
been made no earlier than the time and only to the extent it is ‘considered for the 
purposes of the Act to have been made and only to the extent the services are 
rendered at or before that time, 


(e) before 1998, under an agreement in writing made by the taxpayer or the part- 
nership before November 18, 1996 to acquire the particular right and, for the pur- 
pose of this paragraph, if the expenditure relates to service obligations to be ful- 
filled by the taxpayer or partnership, the expenditure is deemed to have been made 
no earlier than the time and only to the extent it is considered for the purposes of 
the Act to have been made and only to the extent the services are rendered at or 
before that time, ‘ 


(f) before 1998, pursuant to the terms of a document that is a prospectus, prelimi- 
nary prospectus or registration statement if ) 


(i) the document was filed before November 18, 1996 with a public authority 
in Canada in accordance with the securities legislation of Canada or of any 

“province and, where required by law, accepted for filing by the public 
authority, 


(ii) the particular right is identified in the document, and 


(iii) all the funds raised pursuant to the document were raised before 1997 and 
all tax shelter investments (as. defined in, section-143.2 of theAct), that can 
reasonably be considered. to relate. to, the. expenditure, were acquired before 
August 1997, 


and, for the purpose of applying this paragraph; if an expenditure relates to service 
obligations to be fulfilled by the taxpayer or partnership, the expenditure is deemed 
to have been made no earlier than the time and only to the extent it is considered 
for the purposes of the Act to have been made and only to the extent the services 
are rendered at or before that time, or , 


(g) before 1998, pursuant to the terms of an offering memorandum distributed as 
part of an offering of securities if 


(i), the memorandum contained a complete or substantially complete |descrip- 
tion of the securities contemplated in the offering as well as the terms and 
conditions of, the offering, 


(ii), the memorandum was distributed before November 18, 1996, 


(iii) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before November 18, 1996, 


(iv) the sale of the securities was substantially in accordance with the 
memorandum, 


(v) the particular right is identified in the document, and 


(vi) all the funds raised pursuant to’ the memorandum were raised before 1997 
and all tax shelter investments (as defined in section 143.2 of the Act) that can 
reasonably be considered to relate to the expenditure were acquired before Au- 
gust 1997, 


and, for the purpose of applying this paragraph, if an expenditure relates to service 
obligations to be fulfilled by the taxpayer or partnership, the expenditure is deemed 
to have been made no earlier than the time and‘ only to the extent it is considered 
for the purposes of the Act to have been made and only to the extent the services 
are rendered at or before that time, 


| “substituted property” — 18.1(8)(b); “tax benefit”, “tax shelter” — 


S.°18.2 


except that paragraphs (e), (f) and (g) apply to an expenditure only if 


(h) there is no agreement or other arrangement under which the obligations of the 
taxpayer or the partnership with respect to the expenditure can be changed, reduced 
or waived if there is a change to the Act or if there is an adverse assessment under 
the Act, 


(i) where the expenditure is associated with one or more tax shelters sold or offered 
for sale at a time and in circumstances in which section, 237.1 of the Act requires 
an identification number to have been obtained, the identification number was ob- 
tained before that time, and 


(j) in the case of an expenditure, including an expenditure to which paragraph (e) 
applies, made pursuant to a document described in paragraph (f) or (g),.a portion of 
the securities authorized to be sold in 1996 pursuant to the document were after 
1995 and before November 18, 1996 sold to, or subscribed for by, a person who 
was not at the time of sale or subscription 


(i) a promoter, or an agent of a promoter, of the securities, 


Gi) a grantor of the right to receive production to which the expenditure 
relates, 


(iii)-a broker or dealer in securities, or 


(iv) a person who did not deal at arm’s length with a person referred to in 
subparagraph (i) or (ii). 


Definitions [s. 18.1]: “affiliated” — 251.1; “amount” — 248(1); “arm’s length” — 
251(1); “business” — 248(1); “Canadian resource property” — 66(15), 248(1); “class 
of shares” — 248(6); “control” — 256(6)—(9); “dividend” — 248(1); “foreign resource 
property” — 66(15), 248(1); “identical”? — 18.1(12); “insurer” —248(1); “matchable 
expenditure” — 18.1(1); “officer”, “person” — 248(1); “principal amount’ — 248(1), 
(26); — “property” — 248(1); “province” — Interpretation Act 35(1); “related” — 
251(2)=(6); “right to receive production” — 18.1(1); “‘share’’; “shareholder” — 248(1); 
18.101); “taxation 


year’ — 249; “taxpayer” — 18.1(1), 248(1); “trust” — 104(1), 248(1), (3). 


18.2 [Repealed] 


History [s. 18.2]: S. 18.2 repealed without ever taking effect by 2009,'c. 2, s. 6, 
applicable in respect of interest and other borrowing costs paid or payable in respect of 
a period or periods that begin after 2011. The section would have read: 


18.2 (1) Definitions — The following definitions apply ‘in this section: 


“ageregate double-dip income”, of a particular corporation for a taxation year in 
respect of an inter-affiliate loan, means the total of the double-dip exempt earn- 
ings amount and the double-dip taxable earnings amount of the particular corpo- 
ration for the taxation year in respect of the inter-affiliate loan. 


“double-dip exempt earnings amount”, of a particular corporation for a taxation 
year in respect of an inter-affiliate loan owing to a foreign affiliate (referred to in 
this definition as the “earning foreign affiliate”) of the particular corporation or 
of a corporation that does not deal at arm’s length with the particular corpora- 
tion, means the total of all amounts each of which is the amount, in respect of a 
share (referred to in this definition as the “specified share’’) of the capital stock 
of a particular foreign affiliate of the particular corporation or of a corporation 
that does not deal at arm’s ‘length with the particular corporation, determined by 
the formula 


Ax [B-(C.x D)] 
where 


A. is the participating percentage of the specified share in respect of the earning 
foreign affiliate at the end of a taxation year of the earning foreign affiliate 
that ends in the taxation, year, of the particular corporation; 


B . is.the amount of the re-characterized exempt earnings income of the earning 
foreign affiliate in respect of the inter-affiliate loan for the taxation year of 
the earning foreign affiliate; 


C _is the foreign accrual tax applicable to the amount determined under the 
description of B; and 


D is the relevant tax factor of the particular corporation for the taxation year of 
the particular corporation. 


“double-dip taxable earnings amount” of a:particular corporation for a taxation 
year in respect of an inter-affiliate loan owing to a foreign affiliate (referred to in 
this definition as the “earning foreign affiliate’), of the particular corporation or 
of a corporation that does not deal at arm’s length with the particular corpora- 
tion, means the total of all amounts each of which is the amount, in respect of a 
share (referred to in this definition as the “specified share”) of the capital stock 
of a particular foreign affiliate of the particular corporation or of a corporation 
that does not deal at arm’s length with the particular corporation, determined by 
the formula 


Ax{B—-(C xD)] 
where 


A is the participating percentage of the specified share in respect of the earning 
foreign affiliate at the end of a taxation year of the earning foreign affiliate 
that ends in the taxation year of the particular corporation; 
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Bis the amount of the re-characterized taxable earnings income of the earning 
foreign affiliate in respect of the inter-affiliate loan for the taxation year of 
the earning foreign affiliate; 


Cis the foreign accrual tax applicable to the amount determined under the 
description of B; and 


D is the relevant tax factor of the particular corporation for the taxation year of 
the particular corporation. if 


“foreign accrual tax” applicable to an amount of re-characterized income of a 
foreign affiliate (referred to in this definition as the “earning foreign affiliate”), 
of a particular corporation or of a corporation that does not deal at arm’s length 
with the particular corporation, for a taxation year in respect of an inter-affiliate 
loan owing to the earning foreign affiliate means the total of 


(a) the amount equal to that portion of any foreign income or profit taxes 
that was paid by the earning foreign affiliate or any other foreign affiliate, of 
the particular corporation or of a corporation that does not deal at arm’s 
length with the particular corporation, that can reasonably be regarded as 
applicable to the re-characterized income, and 


(b) the amount that would, if the re-characterized income were an amount 
included in computing the particular corporation’s income under subsection 
91(1) in respect of the earning foreign affiliate, be prescribed in respect of 
the earning foreign affiliate to be foreign accrual tax that is applicable to the 
re-characterized income for the purpose of the definition “foreign accrual 
tax” in subsection 95(1). 


“inter-affiliate loan” in respect of a particular corporation for a taxation year 
means a debt that is owing to a foreign affiliate of the particular corporation or of 
a corporation that does not deal at arm’s length with the particular corporation or 
to a partnership of which such a foreign affiliate is a member, if the income that 
the foreign affiliate derives in a taxation year from the interest paid or payable in 
respect of the debt is re-characterized income of the foreign affiliate for the taxa- 
tion year. 


“participating percentage” of a share (referred to in this definition as the “speci- 
fied share’) of the capital stock of a particular foreign affiliate of a particular 
corporation or of a corporation that does not deal at arm’s length with the partic- 
ular corporation, held by the particular corporation at the end of a particular taxa- 
tion year of a non-resident corporation (referred to in this definition as the “earn- 
ing foreign affiliate”) that ends in the particular corporation’s taxation year, 
which earning foreign affiliate was, at the end of the particular taxation year, a 
foreign affiliate of the particular corporation or of a corporation that does not 
deal at arm’s length with the particular corporation, means the percentage that 
would, if the earning foreign affiliate were a controlled foreign affiliate of the 
particular corporation, be determined under subparagraph (b)(1) or (ii) of the def- 
inition “participating percentage” in subsection 95(1) in respect of the specified 
share in respect of the earning foreign affiliate at the end of the particular taxa- 
tion year. 


“re-characterized income” of a foreign affiliate of a corporation for a taxation 
year in respect of a debt owing to the foreign affiliate means the total of the re- 
characterized exempt earnings income and the re-characterized taxable earnings 
income of the foreign affiliate for the taxation year from the debt. 


“re-characterized exempt earnings income” of a foreign affiliate of a corporation 
for a taxation year in respect of a debt owing to the foreign affiliate means that 
portion of the income of the foreign affiliate for the taxation year from the debt 
that is included 


(a) under subparagraph 95(2)(a)(ii) in computing the income from an active 
business of the foreign affiliate for the taxation year, or that would be so 
included if the income were income from property; and 


(b) in computing the amount prescribed to be the exempt earnings of the 
foreign affiliate for the taxation year. 


“re-characterized taxable earnings income” of a foreign affiliate of a corporation 
for a taxation year in respect of a debt owing to the foreign affiliate means that 
portion of the income of the foreign affiliate for the taxation year from the debt 
that is included 


(a) under subparagraph 95(2)(a)(ii) in computing the income from an active 
business of the foreign affiliate for the taxation year, or that would be so 
included if the income were income from property; and 


(b) in computing the amount prescribed to be the taxable earnings of the 
foreign affiliate for the taxation year. 


“taxable earnings base. adjustment” of a particular corporation for a taxation year 
in respect of a share (referred to in this definition as the “specified share”) of a 
particular foreign affiliate of the particular corporation or of a corporation that 
does not deal at arm’s length with the particular corporation and in respect of an 
inter-affiliate loan owing to a foreign affiliate of the particular corporation or of a 
corporation that does not deal at arm’s length with the particular corporation, 
means the amount determined by the formula 


AX B/C 


where 
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A is the amount of interest deduction denied under subsection (2) in respect of 
the particular corporation in respect of interest relating to the inter-affiliate 


loan for the taxation year; 


“Bis the amount determined to be the double-dip taxable earnings amount of 


the particular corporation in respect of the inter-affiliate loan that can be 
attributed to the specified share for the taxation year; and , 


Cis the aggregate double-dip income of the particular corporation in respect of 
the inter-affiliate loan for the taxation year. 


(2) Double-dip interest not deductible — [effective 2012] Notwithstanding 
any other provision of this Act, in computing the income of a corporation for a 
taxation year, no amount may be deducted in respect of the corporation’s speci- 
fied financing expense in respect of an inter-affiliate loan for the taxation year, 
except to the extent that that specified financing expense exceeds the corpora- 
tion’s aggregate double-dip income for the taxation year in respect of that inter- 
affiliate loan. 


(3) Specified financing expense — A particular corporation’s specified fi- 
nancing expense in respect of an inter-affiliate loan for a taxation year, is the 
amount, if any, by which 


(a) the total of all amounts of interest paid or payable in the taxation year by 
the particular corporation on, and other costs referred to in paragraph 
20(1)(e) deductible in computing the particular corporation’s income for the 
taxation year in respect of, 


(i) borrowed money, to the extent that it is reasonable to consider that 
the borrowed money is used, in that taxation year, directly or indirectly, 
for the purpose of funding, in whole or in part, the inter-affiliate loan, 
and 


(ii) an amount payable for property where it is reasonable to consider 
that the property, or property substituted for it (or, where the property or 
property substituted for it is a share of the capital stock of a corporation, 
property of the corporation or of a person related to the corporation, or 
property substituted for such property) is used, directly or indirectly, for 
the purpose of funding, in whole or in part, the inter-affiliate loan, 


exceeds 


(b) if the particular corporation has subsequently loaned the property re- 
ferred to in paragraph (a), the total of all amounts that are, in respect of that 
subsequent loan, included in computing the income of the particular corpora- 
tion for the taxation year and that relate to the period or periods of use re- 
ferred to in that paragraph. 


(4) Aggregate double-dip income — related parties — Subsection (5) ap- 
plies to a corporation (referred to in this subsection and subsections (5) to (7) as 
the “debtor corporation’) and another corporation in respect of a particular taxa- 
tion year of the debtor corporation and an inter-affiliate loan if 


(a) the debtor corporation’s specified financing expense for the particular 
taxation year in respect of the inter-affiliate loan exceeds the debtor corpora- 
tion’s aggregate double-dip income for the particular taxation year in respect 
of the inter-affiliate loan; 


(b) the other corporation’s aggregate double-dip income for a taxation year 
in respect of the inter-affiliate loan exceeds the other corporation’s specified 
financing expense for that taxation year in respect of the inter-affiliate loan; 


(c) the other corporation’s taxation year referred to in paragraph (b) ends in 
the particular taxation year; and 


(d) at the end of the particular taxation year, the other corporation and the 
debtor corporation are related. 


(5) Deemed effects — If this subsection applies to a debtor corporation and 
another corporation in respect of a particular taxation year of the debtor corpora- 
tion and an inter-affiliate loan, 


(a) the lesser of the excess determined under paragraph (4)(b) in respect of 
the other corporation and the excess determined under paragraph (4)(a) in 
respect of the debtor corporation is deemed to be included in the aggregate 
double-dip income of the debtor corporation in respect of the inter-affiliate 
loan and not to be included in the aggregate double-dip income of the other 
corporation; 


(b) this subsection shall not apply to any other corporation in respect of the 
amount determined under paragraph (a); and 


(c) for the purpose of determining the taxable earnings base adjustment of 
the other corporation, the amount determined under paragraph (a) is deemed 
to be 


(i) an amount of interest deduction denied to it under subsection (2) in 
respect of interest relating to the inter-affiliate loan for its taxation year 
referred to in paragraph 4(b), and 


(ii) an amount that is included in the aggregate double-dip income in 
respect of the inter-affiliate loan for its taxation year referred to in para- 
graph 4(b). 


(6) Allocation by debtor corporation — If subsections (4) and (5) apply to 
more than one other corporation in respect of a debtor corporation and an inter- 
affiliate loan, the debtor corporation may allocate the excess double-dip incomes 
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of the other corporations against the specified financing expense of the debtor 
corporation. 


(7) Allocation by Minister — If a debtor corporation is entitled to. make an allo- 
cation under subsection (6) but fails to do so, or does so in a manner that allows 
an excess to remain under subparagraph (4)(a) in respect of the debtor.corpora- 
tion and an excess to remain under subparagraph (4)(b) in respect of one or more 
other corporations, the Minister may allocate the excess double-dip incomes of 
the other corporations against the specified financing expense of the debtor 
corporation. 


(8) Inter-affiliate loans — exceptions — A debt that would, at any time, other- 
wise be an inter-affiliate loan in respect of a corporation for a taxation year of a 
particular foreign affiliate is not an inter-affiliate loan at that time, if 


(a) it is the case that 


(i) another foreign affiliate, of the corporation or a corporation that does 
not deal at arm’s length with the corporation, owes the debt, 


.7 
(ii) the particular foreign affiliate and the other foreign affiliate are, at 
the end of their taxation years that include that time, semen in the same 
country, and 


(iii) the particular foreign affiliate and the other foreign affiliate deter- 
mine their income, for income tax purposes under the income tax laws 
of that country, on a consolidated or combined basis; or 


(b) it is the case that 
(i) the corporation is a taxpayer described in paragraph 95(2)(1)(iv), 


(ii) the particular foreign affiliate holds the debt, and the other foreign 
affiliate owes the debt, in the ordinary course of businesses that are de- 
scribed in subparagraph (a)(i) of the definition “investment business” in 
subsection 95(1) and conducted principally with persons with which 
those affiliates deal at arm’s.length, and 


(iii) the terms and conditions of the debi are substantially the same as 
the terms and conditions of similar debt entered into between persons 
dealing at arm’s length. 


(9) Partnership rules——If.a partnership that holds, directly. or indirectly, a 
share of the capital stock of a specified corporation in respect of the partnership 
has borrowed money or become liable for an amount payable (in this subsection 
referred to as the “partnership indebtedness”) the interest in respect of which is 
deductible under paragraph 20(1)(c), 


(a) there shall be added to the income of each corporation or partnership that 
is a member of the partnership, an amount equal to the member’s specified 
proportion of the interest and other borrowing costs referred to in paragraph 
20(1)(e) that are deductible in computing the partnership’s income in respect 
of that member’s specified proportion of the partnership indebtedness; 


(b) for the purpose of this section and paragraphs 20(1)(c), and (e), an 
amount equal to the amount added to the member’s income by. paragraph (a) 
shall be deemed to be an amount of interest or other borrowing cost, as the 
case may be, that is deductible by the member; and 


(c) the member shall be deemed to have incurred’its specified araportiati of 
the partnership indebtedness and to use the proceeds or property acquired -in 
respect of that indebtedness in the same manner as the partnership. : 


(10) Interpretation — For the purpose of subsection (9), 


(a) a specified corporation in respect of a partnership means a corporation 
that is, for the purpose of section 95, 


(i) a foreign affiliate of a member of the partnership, 


(ii) a foreign affiliate of a person with whom the partnership does not 
deal at arm’s length, or 


(iii) a foreign affiliate of a person that doesnot deal at arm’s length with 

a member of the partnership; and 
(b) the specified proportion of a member of a partnership fora fiscal period 
of the partnership means the proportion that the member’s share of the total 
income or loss of the partnership for the partnership’s fiscal period is of the 
partnership’s total income or loss for that period and, for the purpose of this 
definition, where that income or loss for a period is nil, that proportion shall 
be computed as if the partnership had income for that period in the amount 
of $1,000,000. 


S. 18.2.added by 2007, c..35, s. 12, applicable in respect of interest and other borrow- 
ing costs paid or payable in respect of a period or, periods that begin after 2011, but 
repealed before taking effect, as per above. 


19. (1) Limitation re advertising expense — newspapers — 
In computing income, no deduction shall be made in respect of an 
otherwise deductible outlay or expense of a taxpayer for advertising 
space in an issue of a newspaper for an advertisement directed pri- 
marily to a market in Canada unless 


(a) the issue is a Canadian issue of a Canadian newspaper; or 
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(b) the issue is an issue of a newspaper that would be a Canadian 

issue of a Canadian newspaper except that 
(i) its type has been wholly set in the United States or has 
been partly set in the United States with the remainder hav- 
ing been set in Canada, or 
(ii) it has been wholly printed in the United States or has 
been partly printed in the United States with the remainder 
having been printed in Canada. 

Related Provisions: 19.01 — Limitation for magazines and other periodicals. 


History: The portion of subsec. 19(1) before subpara. (b)(i) amended by 2001, c. 17, 
subsec. 11(1), applicable in respect of advertisements placed in an issue dated after 
May 2000. That poron formerly read: 


19. (1) Limitation re advertising expense — In computing income, no deduc- 
tion shall be made in respect of an otherwise deductible outlay or expense of a 
taxpayer for advertising space in an issue of a newspaper or periodical for an 
advertisement directed primarily to a market in Canada unless 


(a) the issue is a Canadian issue of a Canadian newspaper or periodical dated 
after 1975; or 


(b) the issue is an issue of a newspaper or periodical dated after December 
31, 1988 that would be a Canadian issue of a Canadian Rea Pape or period- 
ical except that 


Selected Cases [subsec. 19(1)]: Jay-Kay Publications Ltd. v. MNR, [1972] C.T.C. 
539 (FCA) (Amounts paid for advertising in non-Canadian periodical promoting medi- 
cal scholarship deductible). 


(2) [Repealed under former Act] 


(3) Where subsec. (1) does not apply — Subsection (1) does 
not apply with respect to ‘an advertisement in a special issue or edi- 
tion of a newspaper that is edited in whole or in part and printed and 
published outside Canada if that special issue or edition is devoted 
to features, or news. related primarily to Canada.and the publishers 
thereof publish such an issue or edition not more frequently than 
twice a year. 


(4) [Repealed under former Act] 
(5) Definitions — In this section, 


“Canadian issue” of a newspaper means an issue, including a spe- 
cial issue, 
(a) the type of which, other than the type for advertisements or 
features, is set in Canada, 
(b) all of which, exclusive of any comics supplement, is printed 
in Canada, 
(c) that is edited in Canada by individuals resident ,in Canada, 
and 
(d) that is published in Canada; 


History: The definition “Canadian issue” in subsec. 19(5) amended by 2001, c. 17, 
subsec. 11(3), applicable in respect of advertisements placed in ‘an issue dated after 
May 2000. The definition formerly read: 


“Canadian issue” means, 
(a) in relation to a newspaper, an issue, including a‘special issue, 


(i) the type of which, other than the type for advertisements or features, 
is set in Canada, 


(ii) the whole of which, exclusive of any comics supplement, is: printed 
in Canada, 


(iii) that is edited in Canada by individuals resident in Canada, and 
(iv) that is published in Canada, and 
(b) in relation to a periodical, an issue, including a special issue, 


(i) the type of which, other than the type for advertisements, is set in 
Canada, _ 


(ii) that is printed in Canada, 
(iii) that is edited in Canada by individuals resident in:Canada,and 
(iv) that is published in Canada, 

but does not include an issue of a periodical 


(v) that is produced or published under a licence granted by a person 
who produces or publishes issues of a periodical that are printed, edited 
or published outside Canada, or 


(vi) the contents of which, excluding advertisements, are substantially 
the same as the contents of an issue of a periodical, or the contents of 
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one or more issues of one or more periodicals, that was or were printed, 
edited or published outside Canada; 


‘Canadian newspaper” means a newspaper the exclusive right to 
produce, and publish issues of which is held by one or more of the 
following: ; 


(a) a Canadian. citizen, 
(b) a partnership 
(i) in which interests representing in value at least */4 of the 


total value of the partnership property are beneficially owned 
by, and ue | 


(ii) at least °/4 of each income or loss of which from any 
source is included in the determination of the income of, 
corporations described in paragraph (e) or Canadian citizens or 

any combination thereof, . 


(c) an association or society of which at least */4 of the members 
are Canadian citizens, 


(d) Her Majesty in right of Canada or a province, or a munici- 
pality in Canada, or 


(e) a corporation 


(i) that is incorporated under the laws of Canada or a 
province, 


(11) of which the chairperson or other presiding officer and at 
least */s of the directors or other similar officers are Canadian 
citizens, and ry 
(iii) that, if it is a corporation having share capital, is 
(A) a public corporation a class or classes of shares of the 
capital stock of which are listed on a designated stock ex- 


change in Canada, other than a corporation controlled by 
citizens or subjects of a country other than Canada, or 


(B) a corporation of which at least °*/s of the shares having 
full voting rights under all circumstances, and shares hav- 
ing a fair market value in total of at least */4 of the fair 
market value of all of the issued shares of the corporation, 
are beneficially owned by Canadian citizens or by public 
corporations a class or classes of shares of the. capital 
stock of which are listed on a designated stock exchange 
in Canada, other than a public corporation controlled by 
citizens or subjects of a country other than Canada, 


and, for the purposes of clause (B), where shares of a class of 
the capital stock of a corporation are owned, or deemed by 
this definition to be owned, at any time by another corpora- 
tion (in this definition referred to as the “holding corpora- 
tion”), other than a public corporation a class or classes of 
shares of the capital stock of which are listed ona designated 
stock exchange in Canada, each shareholder of the holding 
corporation shall be deemed to own at that time that propor- 
tion of the number of such shares of that class that 


(C) the fair market value of the shares of the capital stock 
of the holding corporation owned. at that time by the 
shareholder 


is of 
(D) the fair market value of all the issued shares of the 


capital stock of the holding corporation outstanding at 
that time, 


and, where at any time shares of a class of the capital stock 
of a corporation are owned, or are deemed by this definition 
to be owned, by a partnership, each member of the partner- 
ship shall be deemed to own at that time the least proportion 
of the number of such shares of that class that 


(E) the member’s share of the income or loss of the part- 
nership from any source for its fiscal period that includes 
that time 

is of 
(F) the income or loss of the partnership from that source 
for its fiscal period that includes that time, 


Income Tax Act, Part I, Division B 


and for this purpose, where the income and loss of a partner- 
ship from any source for a fiscal period are nil, the partner- 

.. ship shall be deemed to have had income from that source for 
that period in the amount of $1,000,000; 


Related Provisions: 19(5.1) — Extended meaning of “Canadian citizen”, 19(6) — 
Trust property; 19(7) — Grace period on ceasing to be Canadian newspaper, 19(8) — 
Anti-avoidance — certain newspapers and periodicals deemed not to be Canadian. 


History: The portion of para. (e) of the definition “Canadian newspaper” in subsec. 
19(5) before cl. (iii)(C) amended by 2007, c. 35, s. 13, applicable after December 135 
2007. That portion formerly read: ; 


(e) a corporation 
(i) that is incorporated under the laws of Canada or a province, 


(ii) of which the chairperson or other presiding officer and at least */ of the 

directors or other similar officers are Canadian citizens, and 

(iii) that, if it is a corporation having share capital, is 
(A) a public corporation a class or classes of shares of the capital stock 
of which are listed on a prescribed stock exchange in Canada, other than 
a corporation controlled by citizens or subjects of a country other than 
Canada, or 


(B) a corporation of which at least */4 of the shares having full voting 
rights under all circumstances, and shares having a fair market value in 
total of at least 3/4 of the fair market value of all of the issued shares of 
the corporation, are beneficially owned by Canadian citizens or by pub- 
lic corporations a class or classes of shares of the capital stock of which 
are listed on a prescribed stock exchange in Canada, other than a public 
corporation controlled by citizens or subjects of a country other than 
Canada, 


and, for the purposes of clause (B), where shares of a class of the capital 
stock of a corporation are owned, or deemed by this definition to be owned, 
at any time by another corporation (in this definition referred to as the “hold- 
ing corporation”), other than a public corporation a class or classes of shares 
of the capital stock of which are listed on a prescribed stock exchange in 
Canada, each shareholder of the holding corporation shall be deemed to own 
at that time that proportion of the number of such shares of that class that 


The opening words of the definition “Canadian newspaper or periodical” in subsec. 
19(5) amended by 2001, c. 17, subsec. 11(4), applicable in respect of advertisements 
placed in an issue dated after May 2000. The opening words formerly read: 


“Canadian newspaper or periodical” means a newspaper or periodical the exclu- 
sive right to produce and publish issues of which is held by one or more of the 
following: 


Para. (b) and subpara. (e)(iti) of “Canadian newspaper...” substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsecs. 14(1), (2), applicable with respect to rights referred to in 
the definition that are acquired after July 13, 1990 (and rights acquired after 1988 
where the acquiror of the right so elects by notifying the Minister of National Revenue 
in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such an 
election made before December 11, 1993 shall be deemed to have been made before 
1992]) and, for this purpose where an individual who is a citizen or subject of a country 
other than Canada or a corporation controlled by such an individual or individuals has 
at any time after July 13, 1990 acquired, in an arm’s length transaction, 


(a) more than '/s of the shares of a particular corporation that have full voting rights 
under all circumstances, or 


(b) shares of a particular corporation having a fair market value in total of more 
than '/s of the fair market value of all of the issued shares of the particular 
corporation, 


the particular corporation and any corporation controlled by the particular corporation 
shall be deemed to have acquired at that time any right referred to in the definition that 
is owned by the particular corporation or controlled corporation at that time. Those 
portions of that definition formerly read: 


(b) a partnership of which at least */s of the members are Canadian citizens and in 
which interests representing in value at least */s of the. total value of the partner- 
ship property are beneficially owned by Canadian citizens, 
(ili) of which, if it is a corporation having share capital, at least /+ of the 
shares having full voting rights under all circumstances, and shares repre- 
senting in total at least */4 of the paid-up capital, are beneficially owned by 


Canadian citizens or by corporations other than corporations controlled by 
citizens or subjects of a’country other than Canada; ( 


‘issue of a non-Canadian newspaper or periodical [para. 
19(5)(c¢) |” — [Repealed under former Act] 


“substantially the same” — [Repealed] 


History: The definition “substantially the same” in subsec. 19(5) repealed by 2001, c. 
17, subsec. 11(2), applicable in respect of advertisements placed in an issue dated after 
May 2000. The definition formerly read: 


“substantially the same’? means more than 20% the same; 
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“United States”? means 


(a) the United States of America, but does not include. Puerto 
Rico, the Virgin Islands, Guam or <a other United States pos- 
session or territory, and 


(b) any areas. beyond the territorial sea of the United States 
within which, in accordance with international law and its do- 
mestic laws, the United States may exercise rights with respect 
‘to the seabed and subsoil and the natural resources of those 
areas. 


(5.1) Interpretation [“Canadian citizen” —In this ‘section, 
each of the following is deemed to be a Canadian citizen: 


(a)'a trust or corporation described in paragraph 149(1)(o) or 
(0.1) formed in connection with a pension plan that exists for the 
benefit of individuals a majority of whom are Canadian citizens; 


(b) a trust. described in paragraph 149(1)(r). or. (x), the annuitant 
in respect of which is a Canadian citizen; 


(c) a mutual fund trust, within the meaning assigned by subsec- 
tion 132(6),.other than a.mutual fund trust, the majority of .the 

-units. of which are held by citizens or subjects of a country other 
than Canada; 


(d).a trust, each beneficiary of which is a person, partnership, 
association or society described.in any of paragraphs.(a) to (e). of 
the definition “Canadian newspaper’ in subsection (5); and 


(e) a person, association or society described in paragraph (c) or 
(d) of the definition “Canadian newspaper” in subsection (5): 
History: Subsec. 19(5.1) added by 2001, c. 17, subsec. 11(5), applicable in respect-of 
advertisements placed in an issue dated after June 1996 except that, in applying the 
subsec. to advertisements placed in an issue dated after June 1996 and before June 
2000, the references to “Canadian newspaper” shall be ‘read as references to “Canadian 

newspaper or periodical”. 


(6) Trust property — Where the right that is held by any person, 
partnership, association or society described in the definition “Ca- 
nadian newspaper” in subsection (5) to produce and publish issues 
of a newspaper is held as property of a trust or estate, the newspaper 
is not a Canadian newspaper unless each beneficiary under the trust 
or estate is a person, partnership, association or society described in 
that definition. 


History: Subsec. 19(6) amended by 2001, c. 17, subsec. 11(6), applicable in respect of 
advertisements. placed in an issue dated after May 2000. The subsec. formerly read: 


(6) Where the right that is held by any person, partnership, association or society 
described in the definition “Canadian newspaper or periodical” in subsection (5) 
to produce and publish issues of a newspaper or periodical is held as property of 
a trust or estate, the newspaper or periodical is not a Canadian: newspaper or 
periodical. within the meaning, of this section unless each beneficiary under the 
trust or estate is a person, partnership, association or society so described. 


(7) Grace period — A Canadian newspaper that would, but for 
this subsection, cease to be a Canadian newspaper, is deemed to 
continue to be a Canadian newspaper until the end of the 12th 
month that follows the month in which it would, but for this subsec- 
tion, have ceased to be a Canadian newspaper. 


History: Subsec. 19(7) amended by 2001, c. 17, subsec. 11(6), applicable.in respect of 
advertisements placed in an issue dated after May 2000. The subsec. formerly read: 


(7), Notwithstanding, any other provision of this section, where a newspaper, or 
periodical that was at any time after June 30, 1965 a,Canadian newspaper or 
periodical within the meaning of this, section subsequently ceases to be: such, a 
Canadian newspaper or periodical, the newspaper or periodical shall be deemed 
to continue to be a Canadian newspaper or periodical within the meaning of this 
section until the expiration of the 12th month following the month in which it so 
ceased to be a Canadian newspaper or periodical. 


(8) Non-Canadian newspaper — Where at. any time one or 
more persons or partnerships that are not.described in any. of 
paragraphs (a) to (e) of the definition “Canadian newspaper’’ in sub- 
section (5) have any direct or indirect influence that; if exercised, 
would result in control in fact of a person or partnership that holds a 
right to produce or publish issues of a newspaper, the newspaper is 
deemed not to be a Canadian newspaper at that time. 


Related Provisions: 256(5.1) — General test for “control in fact’. 
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History: Subsec, 19(8) amended by 2001, c. 17; subsec. 11(6), applicable in respect of 
advertisements placed in an issue dated after May 2000. The subsec. formerly, read: 


(8) Non-Canadian newspaper or periodical — Where at any time one or 
more persons or partnerships that are not described in any of paragraphs. (a), to 
(e) of the definition “Canadian newspaper or periodical” in subsection (5) have 
any direct or indirect influence that, if exercised, would result in control in fact 
of a person or partnership that holds ai right to produce or publish issues of a 
newspaper or periodical, the newspaper or periodical is deemed not to be.a'Cana- 
dian newspaper or periodical at that time. 


Subsec. 19(8) added by 1995, c. 46, s. 5, applicable after December 15, 1995, except 
that it does not apply to a newspaper or periodical where the influence that would result 
in control in fact of a person or partnership that holds the right to produce or publish 
the newspaper or periodical arose as a consequence of a transaction or series of transac- 
tions that was completed before April 1993. 

Definitions [s. 19]: “beneficially owned” — 248(3); “Canada” — 255, Interpretation 
Act 35(1); “Canadian citizen’ — 19(5:1); “Canadian issue” — 19(5); “Canadian news- 
paper” — 19(5), (8); “class”,: “class of shares’ — 248(6); “corporation” — 248(1), In- 
terpretation Act 35(1); “designated stock exchange” — 248(1), 262; “estate” — 104(1), 
248(1); “Her Majesty” — Interpretation Act 35(1); “individual” —248(1); “month” — 
Interpretation Act 35(1); “mutual fund trust” — 132(6)-(7), 248(1); “paid-up capi: 
tal” — 89(1), 248(1); “person” — 248(1); “property” — 248(1); “province” — Inter- 
pretation Act 35(1); “public corporation” — 89(1), 248(1); “resident in Canada” — 
94(3)(a)(viii); 250; ‘share’, “shareholder” — 248(1); “substantially” — 19(5); “tax 
payer’. 248(1); “territorial. sea” — Interpretation Act 35(1); “trust” — 104(1); 
248(1), (3); “United States” — 19(5). 


19.01, (1) Definitions — The definitions in this subsection. apply 
in this, section. 


“advertisement directed at the Canadian market” has the same 
meaning as the expression “directed at the Canadian market” in sec- 
tion 2 of the Foreign Publishers Advertising Services Act and in- 
cludes a reference to that expression made by, or under that Act. 


“original editorial content” in respect of an issue of a periodical 
means non-advertising content 


(a) the author of which is a Canadian citizen or a permanent resi- 
dent of Canada within the meaning assigned by the Immigration 
Act and, for this purpose, “author” includes a writer, a journalist, 
an illustrator and a photographer; or 


(b) that is created for the Canadian market and has, not been pub- 
lished in any other edition of that issue of the periodical pub- 
lished outside Canada. 


“periodical” has the meaning assigned by section 2 of the Foreign 
Publishers Advertising Services Act. 


Related Provisions: 19.01(6) — Meaning of “edition”. 


(2) Limitation re advertising. expenses — periodicals — 
Subject to subsections (3) and (4), in computing income, no deduc- 
tion shall be made by a taxpayer in respect of an otherwise deducti- 
ble outlay.or expense for advertising space, in an issue of a periodi- 
cal for an advertisement directed at the. Canadian market: 


(3) 100% deduction — A taxpayer may deduct in computing in- 
come an outlay or expense of the taxpayer for advertising space in 
an issue of a periodical for an advertisement directed at the Cana- 
dian market if 


(a) the original editorial content: in’ the issue-is 80% or more ot 
the total non-advertising content.in the, issue; and 
(b) the outlay or expense would, but for subsection (2), be de- 
“ ductible in computing the: taxpayer’s ‘income. 
Related Provisions: 19.01(5) — Calculation of percentage. 
(4) 50% deduction — A taxpayer may deduct in computing in- 
come 50% of an outlay or expense; of, the taxpayer for'advertising 


space, in-an issue of a periodical for an advertisement directed at the 
Canadian market if 


(a) the original editorial content in the issue is less than 80% of 
the total non-advertising content in the issue; and 


(b) the outlay or expense would, but for subsection (2), be de- 
ductible. in computing the, taxpayer’s income. 


Related Provisions: 19:01(5) — Calculation of percentage. 
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(5) Application — For the purposes of subsections (3) and (4), 


(a) the percentage that original editorial content is of total non- 
advertising content is the percentage that the total space occu- 
pied by original editorial content in the issue is of the total space 
occupied by non-advertising content in the issue; and 


(b) the Minister may obtain the advice of the Department of Ca- 
nadian Heritage for the purpose of 


(i) determining the result obtained under paragraph (a), and 


(ii) interpreting any expression defined in this section that is 
defined in the Foreign Publishers Advertising Services Act. 


(6) Editions of issues — For the purposes of this section, 


(a) where an issue of a periodical is published in several ver- 
sions, each version is an edition of that issue; and 


(b) where an issue of a periodical is published in only one ver- 
sion, that version is an edition of that issue. 


History [s. 19.01]: S. 19.01 added by 2001, c. 17, s. 12, applicable in respect of 
advertisements placed in an issue dated after May 2000. 


Definitions [s. 19.01]: “advertisement directed at the Canadian market’ — 19.01(5); 
“Canada” — 255, Interpretation Act 35(1); “edition” — 19.01(6); “Minister” — 
248(1); “original editorial content”, “periodical” — 19.01(1); “taxpayer” — 248(1). 


19.1 (1) Limitation re advertising expense on broadcasting 
undertaking — Subject to subsection (2), in computing income, 
no deduction shall be made in respect of an otherwise deductible 
outlay or expense of a taxpayer made or incurred after September 
21, 1976 for an advertisement directed primarily to a market in 
Canada and broadcast by a foreign broadcasting undertaking. 


(2) Exception — In computing income, a deduction may be made 
in respect of an outlay or expense made or incurred before Septem- 
ber 22, 1977 for an advertisement directed primarily to a market in 
Canada and broadcast by a foreign broadcasting undertaking pursu- 
ant to 


(a) a written agreement entered into on or before January 23, 
1975; Or 


(b) a written agreement entered into after January 23, 1975 and 
before September 22, 1976 if the agreement is for a term of one 
year or less and by its express terms is not capable of being ex- 
tended or renewed. 


(3) [Repealed under former Act] 
(4) Definitions — In this section, 


“foreign. broadcasting undertaking” means a network operation 
or a broadcasting transmitting undertaking located outside Canada 
or on a ship or aircraft not registered in Canada; 


“network” includes any operation involving two or more broad- 
casting undertakings whereby control over all or any part of the 
programs or program schedules of any of the broadcasting under- 
takings involved in the operation is delegated to a network operator. 


Definitions [s. 19.1]: “broadcasting” — Interpretation Act 35(1); “Canada” — 255; 
“foreign broadcasting undertaking”, “network” — 19.1(4); “taxpayer” — 248(1). 


20. (1) Deductions permitted in computing income from 
business or property — Notwithstanding paragraphs 18(1)(a), 
(b) and (h), in computing a taxpayer’s income for a taxation year 
from a business or property, there may be deducted such of the fol- 
lowing amounts as are wholly applicable to that source or such part 
of the following amounts as may reasonably be regarded as applica- 
ble thereto: 


(a) capital cost of property [CCA] — such part of the capi- 
tal cost to the taxpayer of property, or such amount in respect of 
the capital cost to the taxpayer of property, if any, as is allowed 
by regulation; 
Related Provisions: 13(4.3)(c)— Where franchise, concession ‘or license is ex- 
changed; 13(5) — Transferred property; 13(5.2) — Rules applicable; 13(6) — Misclas- 
sified property; 13(7) — Change in use of depreciable property; 13(11) — Automobile 
deduction; 13(12)—Lobbying expenses; 13(14)—Conversion cost of vessel; 
13(21.2) — Transfer of property where UCC exceeds fair market value; 13(26)—(32) — 
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Restriction on deduction before available for use; 18(3.1)(a) — Costs relating to con- 
struction of building or ownership of land; 18(12) — Home office expense; 20(1.1) — 
Definitions in 13(21) apply to regulations; 20(16), (16.1) — Terminal loss; 21 — Cost 
of borrowed money; 28(1)(g) — Deduction from farming or fishing income when us- 
ing cash method; 36 — Railway companies; 37(6) — Scientific research capital ex- 
penditures; 68 — Allocation of cost between property and services; 70(13) — Capital 
cost of depreciable property on death; 80(9)(c) — Reduction of capital cost on debt 
forgiveness ignored for CCA purposes; 85(5) — Rules on transfers of depreciable pro- 
perty; 87(2)(d.1) — Amalgamations — depreciable property acquired from predecessor 
corporation; 104(5)(a) — Depreciable property — deemed disposition. by _ trust; 
107.2(e) — Distribution of depreciable property by retirement compensation arrange- 
ment; 107.4(3)(d) — Rollover of depreciable property to trust; 125.4(4) — No Cana- 
dian film/video production credit to corporation if investor can claim CCA; 
127.52(1)(b), (c) — Minimum tax — add-back of some CCA; 132.2(1)(d) [to be re- 
pealed], 132.2(3)(d) [draft], 132.2(5)(d) [draft] — Deemed capital cost of depreciable 
property following mutual fund reorganization; 138(11.8) — Transfer of depreciable 
property by non-resident insurer; 164(6) — Refund — disposition of property by legal 
representative of deceased taxpayer. See also at end of s. 20. 

Selected Cases [para. 20(1)(a)]: Enstone v. R., [2000] 2 C.T.C. 279 (FCA) (Holder 
of life interest in property could claim CCA); Saskatchewan Wheat Pool v. R., [1999] 2 
C.T.C. 369 (FCA); leave to appeal to SCC refused (Apr. 13, 2000), File 27346 (ITC 
should not be higher for taxpayer who capitalizes interest), Hickman Motors Ltd. v. R., 
[1998] 1 C.T.C. 213 (SCC) (Property retains depreciable character in hands of trans- 
feree on winding-up, if not used for other purposes); Kamsel Leasing Inc. v. MNR, 
[1993] 1 C.T.C. 2279 (TCC) (Agreement treated as “sale” not “lease” where option to 
acquire property at end of term substantially below probable market value); Société 
Immobiliére SSQ Inc. v. MNR, [1993] 1 C.T.C. 2029 (TCC) (Costs incurred by partner- 
ship before taxpayer’s acquisition of interest not deductible; contracts not retroactive); 
British Columbia Telephone Co. v. Canada, [1992] 1 C.T.C. 26 (FCA) (Fibre optic 
telephone transmission systems properly classified as cable); Vaillancourt v. Canada, 
[1991] 2 C.T.C. 42 (FCA) (Condominium was residential and within Class 31). 


Regulations: Part XI (CCA rules); Part XVII (farming and fishing property owned 
since before 1972); Reg. Sch. I-Sch. VI (classes of property). 


1.T. Application Rules: 18(2), 20, 26.1(2). 


Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures; IT-121R3: 
Election to capitalize cost of borrowed money (archived); IT-128R: CCA — Deprecia- 
ble property; IT-147R3: CCA — Accelerated write-off of manufacturing and process- 
ing machinery and equipment; IT-187: Customer lists and ledger accounts; IT-195R4: 
Rental property — CCA restrictions; IT-267R2: CCA — Vessels; IT-283R2: CCA — 
video tapes, video tape cassettes, films, computer software and master recording media 
(archived); IT-285R2: CCA — General comments; IT-291R3: Transfer of property to a 
corporation under subsection 85(1); IT-304R2: Condominiums; IT-306R2: CCA — 
Contractor’s movable equipment; IT-317R: CCA — Radio and television equipment 
(archived); IT-324: Emphyteutic lease (archived); IT-325R2: Property transfers after 
separation, divorce and annulment; IT-327: CCA — Elections under regulation 1103 
(archived); IT-336R: CCA — Pollution control property (archived); IT-371: Rental 
property — meaning of “principal business”; IT-422: Definition of tools; IT-464R: 
CCA — Leasehold interests; IT-465R: Non-resident beneficiaries of trusts; IT-469R: 
CCA — Earth-moving equipment; IT-472: CCA — Class 8 property; IT-477: CCA — 
Patents, franchises, concessions and licences; IT-481: Timber resource property and 
timber limits; IT-485: Cost of clearing or levelling land [to be amended re golf courses, 
per I.T. Technical News 20]; IT-492: CCA — Industrial mineral mines; IT-501: 
CCA — Logging assets. 


Information Circulars: 84-1: Revision of capital cost allowance claims and other 
permissive deductions; 87-5: Capital cost of property where trade-in is involved. 


I.T. Technical News: | (sales commission expenses of mutual-fund limited partner- 

ships); 3 (loss utilization within a corporate group); 12 (“millennium bug” expendi- 

tures); 20 (tax treatment of golf courses). 

CRA Audit Manual: 11.3.5: Revision of CCA and other permissive deductions; 

12.1.0: Taxpayer requests (TPR) and general adjustment forms (GAF); 12.15.9: Revis- 

ing capital cost allowance and other permissive deductions. 

Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee corpora- 

tion — mortgagee’s requirements sole reason for transfer. 

Forms: T1-CP Summ: Summary of certified productions; T1-CP Supp: Statement of 

certified productions; T2 SCH 8: Capital cost allowance; T776: Statement of real estate 

rentals; T777: Statement of employment expenses; T4044: Employment expenses 

[guide]. 
(b) cumulative eligible capital amount — such amount as 
the taxpayer claims in respect of a business, not exceeding 7% 
of the taxpayer’s cumulative eligible capital in respect of the 
business at the end of the year except that, where the year is less 
than 12 months, the amount allowed as a deduction under this 
paragraph shall not exceed that proportion of the maximum 
amount otherwise allowable that the number of days in the taxa- 
tion year is of 365; 

Related Provisions: 14(1) — Inclusion in income from business; 14(5) — Defini- 

tions — “cumulative eligible capital”, “eligible capital expenditure”; 24 — Ceasing to 

carry on business; 28(1)(g) — Deduction from farming or fishing income when using 
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cash method; 70(5.1)— Eligible capital property of deceased; 70(9.8) — Farm or'fish- 
ing property used by corporation or partnership; 87(2)(f) — Amalgamations — cumu- 
lative eligible capital; 107(2)(f) — Capital interest distribution by personal or pre- 
scribed trust; 111(5.2) — CEC after change in control. See also at end of s. 20. 
History: Para. 20(1)(b) amended by 2001, c. 17, subsec. 13(1), applicable to taxation 
years that begin after December 21, 2000. The para. formerly read: 


(b) such amount as the taxpayer may claim in respect of a business, not exceed- 
ing 7% of the taxpayer’s cumulative eligible capital in respect of the business at 
the end of the year; 


Interpretation Bulletins: IT-99R5: Label and Sent tee IT-123R4: Disposi- 
tion of and transactions involving eligible capital property; IT-123R6: Transactions in- 
volving eligible capital property; IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-302R3: Losses of a corporation — the effect that acquisitions of 
control, amalgamations, and windings-up have on their deductibility — after January 
15, 1987; IT-313R2: Eligible capital property. — rules where a taxpayer has ceased car- 
rying on a business or has died; IT-341R4: Expenses of issuing shares, units in a trust, 
interests in a partnership or syndicate and expenses of borrowing money. 


I.T. Technical News: 38 (purchase price allocation for rental properties). 


(c) interest — an amount paid in the year or payable in respect 
of the year (depending upon the method regularly followed by 
the taxpayer in computing the taxpayer’s income), pursuant to a 
legal obligation to pay interest on 


(i) borrowed money used for the purpose of earning income 
from a business or property (other than borrowed money 
used to acquire property the income from which would be 
exempt or to acquire a life insurance policy), 


(ii) an amount payable for property acquired for the purpose 
of gaining or producing income from the property or for the 
purpose of gaining or producing income from a business 
(other than property the income from which would be ex- 
empt or property that is an interest in a life insurance policy), 


(iii) an amount paid to the taxpayer under 


(A) an appropriation Act and on terms and conditions ap- 
proved by the Treasury Board for the purpose of advanc- 
ing or sustaining the technological capability of Canadian 
manufacturing or other industry, or 


(B) the Northern Mineral Exploration Assistance Regula- 
tions made under an appropriation Act that provides for 
payments in respect o the Northern Mineral Grants Pro- 
gram, or 


(iv) borrowed money used to acquire an interest in an annuity 
contract in respect of which section 12.2 applies (or would 
apply if the contract had an anniversary day in the year at a 
time when the taxpayer held the interest) except that, where 
annuity payments have begun under the contract in a preced- 
ing taxation year, the amount of interest paid or payable in 
the year shall not. be deducted to the extent that it exceeds the 
amount included under section 12.2 in computing the tax- 
payer’s income for the year in respect of the taxpayer’s inter- 
est in the contracts 


or a teuabHabTe amount in respect thereof, whichever is the 
eset 


expenses, even if under : any “object 
the taxpayer would earn any | income oppos 
ence or the prospect of revenue (a opposed to income net of expe’ ses) is 28 to 
conclude that an expenditure was incurred “for the purpose of earning income”. 


S. 20(1)(c) 


Related Pravikichd: 3.1(1) —No ‘deduction ‘without reasonable expectation of 
profit; 9(3)— Capital gains not included in income from property; 15.1(2)(a), 
15.1(4) — Small business development bonds; 16(1) — Income and capital combined; 
16(6) — Indexed debt obligations — amount deemed paid as interest; 17 — Loan to 
non-resident; 18(1)(e) — No deduction for contingent reserve; 18(1)(g) — Interest on 
income bonds; 18(1)(t) — No deduction for interest paid on late payments of income 
tax; 18(1)(v) —No deduction to authorized foreign bank except under 20.2; 18(2) — 
Limitation — interest and property taxes on land; 18(4)-(8) — Thin capitalization — 
limitation on interest deductibility; 18(9)—(9.2) — Prepaid interest; 18(11) — No de- 
duction for interest on money borrowed to make RRSP or certain other contributions; 
20(1)(e) — Expense of borrowing money; 20(1)(f) — Amounts paid in satisfaction of 
the “principal amount”; 20(1.2) — Definitions in 12.2(11) apply; 20(2) — Borrowed 
money; 20(2.1) — Limitation; 20(2.2) — Life insurance policy; 20(3), (3.1) — Bor- 
rowed money; 20(14) — Accrued bond interest; 20.1(1) — Borrowed money where 
property is disposed of, 20.3 — Weak currency debt — limitation on interest deduc- 
tion; 21(1)-(4) — Capitalizing interest; 60(d) — Annual interest accruing in respect of 
estate tax or succession duties; 67.2 — Interest on money borrowed for passenger vehi- 
cle; 80.5 — Deemed interest — employee deduction re funds borrowed to purchase 
auto or aircraft; 110.6(1) — “investment expense”; 118.62 —-Credit for interest paid 
on student loans; 127.52(1)(b), (c), (c.2), (e.1) — Limitation on deduction for mini- 
mum tax purposes; 137(4.1) — Interest deemed paid on certain reductions of capital by 
credit union; 138(5)(b) — Insurers — limitation; 143.4(2) — Limitation on contingent 
amount or where taxpayer has right to reduce expenditure; 212(1)(b) — Non-resident 
withholding tax on interest; 218 — Loan to wholly-owned subsidiary; 261(7)-(10) — 
Functional currency reporting. See also at end of s. 20. 


History: Subpara. 20(1)(c)(iv) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
15(1),. applicable .with respect to contracts. last acquired. after 1989. Subpara. 
20(1)(c)Gv) formerly read: 


(iv) borrowed money used to acquire an interest in an annuity contract to which 
section 12.2 applies, except that, where annuity payments have commenced 
under the contract in a preceding taxation year, the amount of interest paid or 
payable in the:year shall not be deducted to the extent that it exceeds the amount 
included under that section or under paragraph 56(1)(d.1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, in computing the tax- 
payer’s income for the year with respect to the taxpayer’s interest in the contract, 


Selected Cases [para. 20(1)(c)]: Collins v. R., [2009] 3 C.T.C. 2206 (TCC) 
(Interest not deductible if it is not “payable”); 722540 Ontario Inc. v. R., [2003] 3 
C.T.C. 1 (FCA); aff g [2002] 1. C.T.C. 2872 (TCC) (Series of transactions was for sole 
purpose of creating interest expense; deduction disallowed); Penn Ventilator Canada 
Ltd., [2002] 2 C.T.C. 2636 (TCC) (Interest deductible where income-earning capacity 
of borrower would have been depleted by making payments, from existing resources); 
Singleton vy. R., [2002] 1 C.T.C. 121 (SCC); aff’ g [1999] 3 C.T.C. 446. (FCA) (“Eco- 
nomic reality”. approach rejected and taxpayer entitled to change mind as to purpose of 
borrowed funds); Ludmer v. MNR, [2002] 1 C.T.C. 95 (SCC); rev’ g [1999] 3 C.T.C. 
601 (FCA) (Test for deductibility is reasonable expectation of income at time invest- 
ment is made. Income is “gross,” not “net” income); Shell Canada Ltd. y. R., [1999] 4 
C.T.C. 313 (SCC); rev’ g Shell Canada Ltd. v. R., [1998] 2 C.T.C. 207 (FCA); rev’g on 
other grounds [1997] 3 C.T.C. 2238 (TCC) (Economic realities cannot change bona 
fide legal relationships); Hudson Bay Mining & Smelting Co. v. R., [1999] 3 C.T.C. 76 
(FCA) (Issuer of debentures repurchased had obligation to pay interest to date of 
repurchase); Robitaille v. R., [1997] 3 C.T.C. 3031 (TCC) (Interest on financing of 
personal assets not deductible); Parthenon Investments Ltd. vy. R., [1997] 3 C.T.C. 152 
(FCA) (Novation did not create a borrower-lender relationship); Chase Manhattan 
Bank of Canada vy. R., [1997] 2.C.T.C. 3097 (TCC) (Interest on money borrowed to pay 
dividends not deductible); 74712 Alberta v. MNR (formerly Cal-Gas), [1997] 2 C.T.C. 
30 (FCA) (Use of borrowed funds was to honour guarantee, not for use in business); 
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S. 20(1)(c) Income Tax Act, 


Barbican Properties Inc. vy. Canada, [1997] 1 C.T.C. 2383 (FCA) (Deferred interest 


held to be contingent and not deductible); Sherway Centre Ltd. v. Canada, [1996] 3 | 


C.T.C. 2687 (TCC) (‘Participating” interest was not “interest”); Hudson Bay Mining 
Smelting Co. v. Canada, [1996] 2 C.T.C. 2245D (TCC) (Payment for accrued interest 
is for an expectancy to receive interest and is not itself interest); Ludco Enterprises Ltd. 
v. Canada, [1996] 3 C.T.C. 74 (FCA) (Previous treatment by Minister not binding); 
Redclay Holdings Ltd. v. Canada, [1996] 2 C.T.C. 2347 (TCC) (Deduction disallowed 
in respect of particular year since obligation to pay was contingent, although eventually 
absolute); Tennant v. MNR, [1996] 1 C.T.C. 290 (SCC) (Deductibility of interest not 
related to value of property acquired, especially replacement property, but to original 


purpose of loan); Canwest Broadcasting Ltd. v. Canada, [1995] 2: C.T.C. 2780 (TCC) © 


(Interest incurred for purpose of gaining access to tax losses of unrelated company not 
deductible); Joy v. Canada, [1995] 1 C.T.C. 2834 (TCC) (Reference to draft legislation 
not permitted as guide to interpretation); Mark Resources Inc. v. Canada, [1993] 2 
C.T.C. 2259 (TCC) (Interest on money borrowed to contribute capital to foreign affili- 
ate for latter to earn investment income and use foreign tax losses not deductible; “in- 
come” means gross revenue from usé of money; “reasonable amount” of interest need 
not exceed revenue); Morscher (A.A.) v. MNR, [1992] 2 C.T.C. 2534 (TCC) (Interest 
on money used by lawyer to finance work in progress deductible); Grenier v. MNR, 
[1992] 1 C.T.C. 2703 (TCC); aff'd [1998] 3 C.T.C. 243 (FCTD) (Taxpayer allowed to 
deduct interest only on portion of loan used to earn income); Kalef v. MNR, [1992] 1 
C.T.C. 2771 (TCC) (Interest on loan for share purchase deductible only for year of 
purchase); Goulard v. MNR, [1992] 1 C.T.C. 2396 (TCC) (Interest expenses in respect 
of share purchase arose from legal obligation to repay borrowed money for purpose of 
earning income); R. v. Attaie, [1990] 2 C.T.C. 157 (FCA) (Deductibility determined by 
current use of borrowed money, not original use); Holotnak v. R., [1990] 1 C.T.C. 13 
(FCA) (Deduction of interest disallowed when mortgage funds used.to purchase 
residence); Malik v. MNR, [1989] 1 C.T.C. 316 (FCTD) (Amounts paid with respect. to 
debts when insufficient connection to employment not deductible); Bowater Canadian 
Ltd. y. R., [1987] 2 C.T.C. 47 (FCA); leave to appeal to SCC refused (1987), 86 N.R. 
265 (note), (sub nom. Bowater Can. Ltd. v. MNR) (Holding company rendering techni- 
cal and administrative services to subsidiaries disallowed interest deduction when not 
in business of financing); R. v. Bronfman Trust, [1987] 1 C.T.C. 117 (SCC) (Relevancy 
of current use rather than original use of borrowed funds when assessing deductibility 
of interest payments); Emerson v. R., [1986] 1 C.T.C. 422 (FCA); leave to appeal to 
SCC refused [1986] 1 SCR vii, 70 N.R. 160n (June 12, 1986) (Interest disallowed 
where money borrowed to repay previous loan on shares no longer owned); R. v. Terra 
Mining & Exploration Ltd. (NPL), [1984] C.T.C. 176 (FCTD) (Accounting method 
used in financial statements must be the same for interest expense claims); Sternthal v. 
R., [1974] C.T.C. 851 (FCTD) (Interest paid on borrowed money subsequently loaned 
interest-free to children not deductible); MNR v. Mid-West Abrasive Co, of Canada 
Ltd., [1973] C.T.C. 548 (FCTD) (Interest payments on borrowed money not deductible 
prior to year in which money used); Trans-Prairie Pipelines Ltd. v. MNR, [1970] 
C.T.C. 537 (Exch.) (Interest and legal expenses deductible on money borrowed to re- 
deem preferred shares); DWS Corp. v. MNR, [1968] C.T.C. 65 (Exch.); aff'd [1969] 
C.T.C. vi (SCC) (Interest on money borrowed from subsidiary and loaned to another 
disallowed when loan not made for purpose of earning income). 


Regulations: 201(1)(b) (information return). 


Interpretation Bulletins: IT-80: Interest on money borrowed to redeem shares or 
pay dividends (archived); IT-104R3: Deductibility of fines or penalties; IT-121R3: 
Election to capitalize cost of borrowed money (archived); IT-153R3: Land develop- 
ers — subdivision and development costs and carrying charges on land; IT-265R3: 
Payments of income and capital combined (archived); IT-315: Interest expense in- 
curred for the purpose of winding-up or amalgamation (archived); IT-341R4: Expenses 
of issuing shares, units in a trust, interests in a partnership or syndicate and expenses of 
borrowing money; IT-355R2: Interest on loans to buy life insurance policies and annu- 
ity contracts, and interest on policy loans (archived); IT-362R: Patronage dividends; 
IT-421R2: Benefits to individuals, corporations and shareholders from loans or debt; 
IT-445: Deduction of interest on borrowed funds which are loaned at less than a rea- 
sonable rate (archived); IT-488R2: Winding-up of 90%-owned taxable Canadian cor- 
porations (archived); IT-498: Deductibility of interest on money borrowed to reloan to 
employees or shareholders (archived); IT-533: Interest deductibility and related issues. 


Information Circulars: 88-2, paras. 19, 20: General anti-avoidance rule — section 
245 of the Income Tax Act; 88-2, Supplement, para. 5: General anti-avoidance rule. 


1.T. Technical News: 3 (loss utilization within a corporate group; use of a partner’s 
assets by a partnership; interest-bearing note issued in consideration for the redemption 
or repurchase of shares); 16 (Sherway Centre case; Shell Canada and Canadian Pacific 
cases; Parthenon Investments case); 18 (C.R.B. Logging, Ludco Enterprises, Byram 
and Singleton cases); 34 (income trusts and interest deductibility); 41 (deductibility of 
interest on money borrowed to acquire common shares). 


Advance Tax Rulings: ATR-4: Exchange of interest rates; ATR-14: Non-arm’s 
length interest charges; ATR-16: Inter-company dividends and interest expense; ATR- 
41: Convertible preferred shares; ATR-43: Utilization of a non-resident-owned invest- 
ment corporation as a holding corporation; ATR-44: Utilization of deductions and cred- 
its within a related corporate group; ATR-59: Financing exploration and development 
through limited partnerships. 


Forms: T1 General income tax return, Line 221 and Schedule 4; T2210: Verification 
of policy loan interest by the insurer. 


(d) compound interest — an amount paid in the year pursu- 
ant to a legal obligation to pay interest on an amount that would 


Part I, Division B 


be deductible under paragraph (c) if it were paid in the year or 

payable in respect of the year, ; 
Related Provisions: 18(11) — Limitation; 20(2.1) — Limitation; 20(2.2) — Life in- 
surance policy; 21(1)-(4) — Cost of borrowed money, 67.2 ai Interest on money bor- 
rowed for automobile; 127.52(1)(b), (c), (c.2), (¢.1) — Limitation on Ree for 
minimum tax purposes; 138(5)(b) — Insurers — limitation, 248(1) — “Borrowed 
money”. See also at end of s. 20. 
Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-355R2: Interest on loans to buy life insurance policies and annuity con- 
tracts, and interest on policy loans (archived); IT-362R: Patronage dividends; IT-533: 
Interest deductibility and related issues. 


Advance Tax Rulings: ATR-4: Exchange of interest rates. 
Forms: T2210: Verification of policy loan interest by the insurer. 


(e) expenses re financing — such part of an amount (other 
than an excluded amount) that is not otherwise deductible in 
computing the income of the taxpayer and that is an expense 
incurred in the year or a preceding taxation year 


(i) in the course of an issuance or sale of units of the taxpayer 
where the taxpayer is a unit trust, of interests in a partnership 
or syndicate by the partnership or syndicate, as the case may 
be, or of shares of the capital stock of the taxpayer, 


(ii) in the course of a borrowing of money used by the tax- 
payer for the purpose of earning income from a business or 
property (other than money used by the taxpayer for the pur- 
pose of acquiring property the income from which would be 
exempt), 


(ii.1) in the course of incurring indebtedness that is an 

amount payable for property acquired for the purpose of 

gaining or producing income therefrom or for the purpose of 

gaining or producing income from a business (other than pro- 

perty the income from which would be exempt or property 
that is an interest in a life insurance policy), or 


(ii.2) in the course of a rescheduling or restructuring of a debt 
obligation of the taxpayer or an assumption of a debt obliga- 
tion by the taxpayer, where the debt obligation is 


(A) in respect of a borrowing described in subparagraph 
(11), or 
(B) in respect of an amount payable described in subpara- 
graph (ii.1), 
and, in the case of a rescheduling or restructuring, the 
rescheduling or restructuring, as the case may be, provides 
for the modification of the terms or conditions of the debt 
obligation or the conversion or substitution of the debt obli- 
gation to or with a share or another debt obligation, 


(including a commission, fee, or other amount paid or payable 
for or on account of services rendered by a person as a salesper- 
son, agent or dealer in securities in the course of the issuance, 
sale or borrowing) that is the lesser of 


(iii) that proportion of 20% of the expense that the number of 
days in the year is of 365 and 


(iv) the amount, if any, by which the expense exceeds the 
total of all amounts deductible by the taxpayer in respect of 
the expense in computing the taxpayer’s income for a pre- 
ceding taxation year, 


and, for the purposes of this paragraph, 
(iv.1) “excluded amount” means 


(A) an amount paid or payable as or on account of the 
principal amount of a debt obligation or interest in respect 
of a debt obligation, 


(B) an amount that is contingent or dependent on the use 
of, or production from, property, or 


(C) an amount that is computed by reference to revenue, 
profit, cash flow, commodity price or any other similar 
criterion or by reference to dividends paid or payable to 
shareholders of any class of shares of the capital stock of 
a corporation, 
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(v) where in a taxation year all debt obligations in respect of 
a borrowing described in subparagraph (ii) or in respect of 
indebtedness described: in subparagraph (ii-1) are settled or 
extinguished (otherwise than in a transaction made as part of 
a series of borrowings or other transactions and repayments), 
by the taxpayer for consideration that does not include any 
unit, interest, share or debt obligation of the taxpayer or any 
person with whom the taxpayer does not deal at arm’s length 
or any partnership or trust of which the taxpayer or any per- 
son with whom the taxpayer does not deal at arm’s length is 
a member or beneficiary, this paragraph shall be read without 
reference to the words “the lesser of” and to subparagraph 
(iii), and at 


(vi) where a partnership has ceased to exist at any particular | 


time in d fiscal period of the partnership, 


(A) no amount may be deducted by the partnership under 
this paragraph in computing its income for the period, and 


(B) there may be deducted for a taxation year ending at or 
after that time by any person or partnership that was a 
member of the partnership immediately before that time, 
that proportion of the amount that would, but for this sub- 
paragraph, have been deductible under this paragraph by 
the partnership in the fiscal period ending in the year had 
it continued to exist and had the partnership interest not 
been redeemed; acquired or cancelled, that the fair market 
value of the member’s interest in the partnership immedi- 
ately before that time is of the fair market value of all the 
interests in the partnership immediately before that time; 


Related Provisions: 18(11) — Limitation; 20(1)(e.1) — Deduction for annual fees, 
etc.; 20(1)(e.2) — Premiums on life insurance used as collateral; 20(1)(g) — Deduction 
for share transfer, listing and annual report fees; 20(3) — Use of borrowed money; 
21(1)-(4) — Cost of borrowed money; 53(2)(c)(x) — Deduction from adjusted cost 
base of partnership interest; 87(2)(j.6)— Amalgamations — continuing corporation; 
110.6(1) — “investment expense”; 127.52(1)(b); (c), (¢.2), (e:1) — Limitation on de- 
duction for minimum tax purposes; 142.7(8)(c) — ‘Application to debt transferred to 
foreign bank branch by Canadian affiliate; 143.3(3) — Whether stock value deductible; 
248(1) — “Borrowed money”; 248(10) — Series of transactions; 261(7)— (10) — Func- 
tional currency reporting; Canada-U.S. Tax Treaty: Art. oe 4 — No withholding tax 
on guarantee fee. See also at end of s. 20. 


History: The opening words of para. 20(1)(e) and the portion of para. 20(1)(e) be- 
tween: subparas. (ii.2) and (iii) amended, and subpara. (iv.1) added, by 2001, c. 17, 
subsecs. 13(2) to (4), applicable to expenses incurred by a taxpayer after November 
1999, other than expenses incurred pursuant to a written agreement made by the tax- 
payer before December 1999. The amended portions formerly read: 


(€) such part of an amount that is not otherwise deductible in computing the 
income of the taxpayer and that is an expense incurred in the year or a preceding 
taxation year 


(including a commission, fee or other amount paid or payable for or on account 
of services rendered by a person:as a salesperson, agent or dealer in securities in 
the course of the issuance, sale or borrowing, but not including any amount that 
is paid or payable as or on account of the principal amount of the indebtedness or 
as or on account of interest) that is the lesser of 


The portion of para. 20(1)(e) between subparas, (ii.2) and (iii) amended by 1998, c. 19, 
subsec. 81(1), applicable to expenses incurred after 1987. That portion formerly read: 


(including a commission, fee or other amount paid or payable for or on account 
of services rendered by a person as a salesperson, agent or dealer in securities in 
the course of the issuance, sale or borrowing, but not including any amount that 
isa payment described in paragraph 18(9.1)(c) or (d) nor any amount paid or 
payable as or on account of the principal amount of the indebtedness or as or on 
account of interest) that is the lesser of 


That portion of para. 20(1)(e) between subparas. (ii) and (ii) (subparas. (ii.1) and (ii. 2) 
being added) substituted by 1994, c. 21,'subséc. 12(1), applicable to expenses incurred 
after 1987. That portion of the para. formerly. read: 


(including a commission, fee or other amount paid or payable for or on account 
of services rendered by a person as a salesman, agent,or dealer in securities in 
the course of the issuance, sale or borrowing, but not including any amount paid 
or payable as or on account of the principal amount of the indebtedness or as or 
on account of interest) that is the lesser of, 


Subpara. 20(1)(e)(v), substituted by 1994, c. 21, subsec. 12(2), applicable to expenses 
incurred after 1987. That subpara. formerly read: 


_ (Vv) where in a taxation year all debt obligations in respect of a borrowing are 
~ settled or extinguished (otherwise than in a transaction made as part of a series of 
borrowings or other transactions and repayments) by the taxpayer for considera- 


S. 20(1)(e.1) 


tion that does not include any unit, interest, share or debt obligation of the tax- 
payer or any person with whom the taxpayer does not deal‘at arm’s length or any 
partnership or trust of which the taxpayer or any person’ with whom the taxpayer 
does not deal at arm’s length is a member or beneficiary, this paragraph shall be 
read without reference to the words “the lesser of and to subparagraph (iii), and 


Selected Cases [para. 20(1)(e)]: BY Services Co. v. R., [2004] 2 C.T.C: 2169 
(TCC) (Shareholder communications and expenses of statutory compliance deductible 
as current expenses); Besse v, MNR, [1999] 3 C.T.C..52 (FCA).(Expenses of syndicate 
were expenses of its members); Harrowston Corp. v. Canada, [1997] 1 C.T.C. 101 
(FCA) (Liability to pay tax did not result in deductible bad debt); Sherway Centre Ltd. 
v. Canada, [1996] 3 C.T.C. 2687 (TCC) (“Patticipating” interest was not “interest’’); 
228262 Alberta Ltd. v. MNR, [1996] 1 C.T.C. 2416 (TCC) (Price rectification was eli- 
gible capital expenditure, not current expense or cost of borrowing); R. v. Royal Trust 
Corp. of Canada, [1983] C.T.C. 159 (FCA) (Commission payable to broker in the 
course of public issue was eligible capital expenditure); MNR v. Yonge-Eglinton 
Building Ltd., [1974] C.T.C. 209 (FCA) (Payments incidental to borrowing of money 
under financing agreement for construction of building deductible); Riviera Hotel Co. 
Ltd. v. MNR, [1972] C.T.C. 157 (FCTD) (Bonus to discharge loan not deductible); 
Trans-Prairie Pipelines Ltd. v. MNR, [1970] C.T.C. 537 (Exch.) (Interest and legal 
expenses deductible on money borrowed to. redeem preferred shares). : 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-121R3: Election 
tocapitalize. cost of borrowed money, (archived); IT-341R4: Expenses of issuing 
shares, units in a trust, interests in a partnership or syndicate and expenses of borrow- 
ing money; IT-533: Interest deductibility and related issues. 


I.T. Technical News: 16 (Sherway Centre case). 

Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-59: Financing explo- 

ration and development through limited partnerships. 
(e.1) annual fees, etc. [re borrowings] — an amount paya- 
ble by. the taxpayer (other than a payment that is contingent or 
dependent on the use of, or production from, property or is com- 
puted by reference to revenue, profit, cash flow, commodity 
price or any other similar criterion or by reference to dividends 
paid or payable to shareholders of any class of shares of the cap- 
ital stock of a corporation) as a standby charge, guarantee fee, 
registrar fee, transfer agent fee, filing fee, service fee or any sim- 
ilar fee, that can reasonably be considered to relate oe to the 
year and that is incurred by the taxpayer 


(i) for the purpose of borrowing money to be used by the 
taxpayer for the purpose of earning income from a business 
or property (other than borrowed money used by the taxpayer 
for the purpose of acquiring property the income ‘front which 
would be exempt income), 


(ii) in the course of incurring indebtedness that is an amount 
payable for property acquired for the purpose of gaining or 
producing income therefrom or for the purpose of gaining or 
producing income from a business (other than property the 
income from which would be exempt or property that is an 
interest in a life insurance policy), or 


(iii) for the purpose of rescheduling or restructuring a debt 
obligation of the taxpayer or an assumption of a debt obliga- 
tion by the taxpayer, where the debt obligation is 


(A) in respect of a borrowing described in subparagraph 
(i), Or 
(B) in respect of an amount payable described in subpara- 
graph (ii), 
and, in the case of a rescheduling or restructuring, the reschedul- 
ing or restructuring, as the case may be, provides for the modifi- 
cation of the terms or conditions of the debt obligation or the 
conversion or substitution of the’ debt obligation’ to’or with a 
share or another debt obligation. 
Related Provisions: 18(11) — Limitation: 20(3) — Use of borrowed money; 21 — 
Cost of borrowed money; 87(2)(j.6) — Amalgamations — continuing corporation; 
110.6(1) — “investment expense”; 127:52(1)(b), \(c),. (¢!2), (e.1) — Limitation on de- 
duction for minimum tax purposes; 248(1) — “Borrowed money”;. Canada-U.S. Tax 
Treaty:Art. XXII:4 — No withholding tax on guarantee fee. See also at end of s. 20. 


History: Para. 20(1)(e.1) substituted by 1994, c. 21, subsec. 12(3), applicable to ex- 
penses incurred after 1987. That para. formerly read: 


‘ (€.1) an amount payable by the taxpayer (other than a payment that is contingent 
or dependent upon the use or production from property or is computed by refer- 
ence to revenue, profit, cash flow, commodity price or any.other similar criterion 
or by reference to dividends paid or payable to shareholders of any class of 
shares of the capital stock of a corporation) as a standby charge, guarantee fee, 
registrar fee, transfer agent fee, filing fee, service fee or any similar fee, that may 
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reasonably be considered to relate solely to the year and that relates to money 
borrowed by the taxpayer and used by the taxpayer for the purpose of earning 
income from.a business or property (other than money used by the taxpayer for 
the purpose of acquiring property the income from which would be exempt); 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-341R4: Expenses of issuing shares, units in a trust, interests in a partner- 
ship or syndicate and expenses of borrowing money. 


Advance Tax Rulings: ATR-49: Long-term foreign debt. 


(e.2) premiums on life insurance used as collateral — 
such portion of the lesser of 


(i) the premiums payable by the taxpayer under a life insur- 
ance policy (other than an annuity contract) in respect of the 
year, where 


(A) an interest in the policy is assigned to a restricted fi- 
nancial institution in the course of a borrowing from the 
institution, 


(B) the interest payable in respect of the borrowing is or 
would, but for subsections 18(2) and (3.1) and sections 21 
and 28, be deductible in computing the taxpayer’s income 
for the year, and 


(C) the assignment referred to in clause (A) is required by 
the institution as collateral for the borrowing 


and 


(ii) the net cost of pure insurance in respect of the year, as 
determined in accordance with the regulations, in respect of 
the interest in the policy referred to in clause (i)(A), 


as can reasonably be considered to relate to the amount owing 
from time to time during the year by the taxpayer to the institu- 
tion under the borrowing; 
Related Provisions: 127.52(1)(b), (c), (c.2), (e.1) — Limitation on deduction for 
minimum tax purposes, 


History: Para. 20(1)(e.2) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 15(2), 
applicable with respect to premiums payable after 1989. 


Selected Cases [para. 20(1)(e.2)]: Quantz v. R., [2003] 1 C.T.C. 2714 (TCC) 
(Policy had not been assigned to specified financial institution). 


Regulations: 308 (net cost of pure insurance). 


Interpretation Bulletins: IT-309R2: Premiums on life insurance used as collateral; 
IT-341R4: Expenses of issuing shares, units in a trust, interests in a partnership or syn- 
dicate and expenses of borrowing money. 


(f) discount on certain obligations — an amount paid in 
the year in satisfaction of the principal amount of any bond, de- 
benture, bill, note, mortgage, hypothecary claim or similar obli- 
gation issued by the taxpayer after June 18, 1971 on which inter- 
est was stipulated to be payable, to the extent that the amount so 
paid does not exceed, 


(1) in any case where the obligation was issued for an amount 
not less than 97% of its principal amount, and the yield from 
the obligation, expressed in terms of an annual rate on the 
amount for which the obligation was issued (which annual 
rate shall, if the terms of the obligation or any agreement re- 
lating thereto conferred on its holder a right to demand pay- 
ment of the principal amount of the obligation or the amount 
outstanding as or on account of its principal amount, as the 
case may be, before the maturity of the obligation, be calcu- 
lated on the basis of the yield that produces the highest an- 
nual rate obtainable either on the maturity of the obligation 
or conditional on the exercise of any such right) does not ex- 
ceed ‘/3 of the interest stipulated to be payable on the obliga- 
tion, expressed in terms of an annual rate on 


(A) the principal amount of the obligation, if no amount is 
payable on account of the principal amount before the 
maturity of the obligation, or 


(B) the amount outstanding from time to time as or on 
account of the principal amount of the obligation, in any 
other case, 


the amount by which the lesser of the principal amount of the 
obligation and all amounts paid in the year or in any preced- 
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ing year in satisfaction of its principal amount exceeds the 
‘amount for which the obligation was issued, and 


(ii) in any other case, '/2 of the lesser of the amount so paid 
and the amount by which the lesser of the principal amount 
of the obligation and all amounts paid in the year or in any 
preceding taxation year in satisfaction of its principal amount 
exceeds the amount for which the obligation was issued; 
Related Provisions: 18(1)(f) — Payments on discounted bonds; 18(11) — Limita- 
tion; 110.6(1) — “Investment expense”; 127.52(1)(b), (c), (c.2), (e.1) — Limitation on 
deduction for minimum tax purposes; 142.7(8)(c) — Application to debt transferred to 
foreign bank branch by Canadian affiliate; 261(7)—(10) — Functional currency report- 
ing. See also at end of s. 20. 
History: The opening words of para. 20(1)(f) amended to add “hypothecary claim” by 
2001, c. 17, subsec. 203(1), in force June 14, 2001. 
Subpara. 20(1)(f)(ii) amended by replacing the reference to the fraction “3/4” with a 
reference to the fraction “1/2” by 2001, c. 17, subsec. 13(5), applicable in respect of 
amounts that become payable after February 27, 2000 except that, for amounts that 
became payable after February 27, 2000 and before October 18, 2000, the reference to 
the fraction “1/2” shall be read as a reference to the fraction “2/3”. 


Selected Cases [para. 20(1)(f)]: Zmperial Oil Ltd. v. R., [2007] 1 C.T.C. 41 (SCC); 
rev’g [2005] 1 C.T.C. 65 (FCA); rev’g [2004] 2 C.T.C. 3030 (TCC) (Provision limited 
to original issue discounts; does not include foreign exchange considerations), Inco 
Ltd: v. R., [2007] 1 C.T.C. 41 (SCC); rev’g [2005] 1 C.T.C. 369 (FCA); rev’ g [2005] 1 
C.T.C. 2096 (TCC) (See Imperial Oil); 92735 Canada Ltd. v. R., [1999] 2 C.T.C. 2661 
(TCC) (Debt becomes doubtful when collection doubtful on objective basis). 


Interpretation Bulletins: IT-341R4: Expenses of issuing shares, units in a trust, 
interests in a partnership or syndicate and expenses of borrowing money; IT-533: Inter- 
est deductibility and related issues. 


I.T. Technical News: 25 (foreign exchange losses); 41 (exchangeable debentures 
[but policy reversed at 2009 CTF conference]); 44 (exchangeable debentures). 


(g) share transfer and other fees — where the taxpayer is a 
corporation, 


(i) an amount payable in the year as a fee for services ren- 
dered by a person as a registrar of or agent for the transfer of 
shares of the capital stock of the taxpayer or as an agent for 
the remittance to shareholders of the taxpayer of dividends 
declared by it, 


(ii) an amount payable in the year as a fee to a stock ex- 
change for the listing of shares of the capital stock of the 
taxpayer, and 


(iii) an expense incurred in the year in the course of printing 
and issuing a financial report to shareholders of the taxpayer 
or to any other person entitled by law to receive the report; 
Related Provisions: See at end of s, 20. 
Selected Cases [para. 20(1)(g)]: Boulangerie St-Augustine Inc. v. Canada, {1995] 


2 C.T.C. 2149 (TCC) (Cost of shareholder communications on take-over bid 
deductible). 


(h), (i) [Repealed under former Act] 


(j) repayment of loan by shareholder — such part of any 
loan or indebtedness repaid by the taxpayer in the year as was by 
virtue of subsection 15(2) included in computing the taxpayer’s 
income for a preceding taxation year (except to the extent that 
the amount of the loan or indebtedness was deductible from the 
taxpayer’s income for the purpose of computing the taxpayer’s 
taxable income for that preceding taxation year), if it is estab- 
lished by subsequent events or otherwise that the repayment was 
not made as part of a series of loans or other transactions and 
repayments; 

Related Provisions: 20(3) — Use of borrowed money; 110.6(1) — “investment ex- 


pense”; 227(6.1) — Repayment of loan by shareholder when shareholder is non-resi- 
dent; 248(10) — Series of transactions. See also at end of s. 20. 


Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 


I.T. Technical News: 3 (paragraphs 15(2)(b) and 20(1)(j)). 

CRA Audit Manual: 24.12.3: Repayment of loan by shareholder. 
(k) [Repealed under former Act] 
(1) doubtful or impaired debts — a reserve determined as 
the total of 


(1) a reasonable amount in respect of doubtful debts (other 
than a debt to which subparagraph (ii) applies) that have been 
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included in computing the taxpayer’s income for the year or 
a preceding taxation year, and 


(ii) where the taxpayer is a financial institution (as defined in 
subsection 142.2(1)) in the year or a taxpayer whose ordinary 
business includes the lending of money, an amount in respect 
of properties (other than mark-to-market properties, as de- 
fined in that subsection) that are 


(A) impaired loans or lending assets that are specified 
debt obligations (as defined in that subsection) of the tax- 
payer, or 


(B) impaired loans or lending assets that were made or 
acquired by the taxpayer in the ordinary course of the tax- 
payer’s business. of insurance or the lending, of money, 


equal to the total of 3 


(C) the percentage (not exceeding 100%) that the tax- 
payer claims of the prescribed reserve amount for the tax- 
payer for the year, and 


(D) in respect of loans, lending assets or specified debt 
obligations that are impaired and for which an amount is 
not deductible for the year because of clause (C) (each of 
which in this clause is referred to as a “loan’’), the tax- 
payer’s specified percentage for the year of the lesser of 


(1) the total of all amounts each of which is a reasona- 
ble amount as a reserve (other than any portion of 
which is in respect of a sectoral reserve) for a loan in 
respect of the amortized cost of the loan to the tax- 
payer at the end of the year, and 


(II) the amount determined by the formula 


0.9M IN 
where 


M is the amount that is the taxpayer’s reserve or al- 
lowance for impairment (other than any portion of 
the amount that is in respect of a sectoral reserve) 
for all loans that is determined for the year in ac- 
cordance with generally accepted accounting prin- 
ciples, and 


N is the total of all amounts each of which is the 
specified reserve adjustment for a loan (other than 
an income bond, an income debenture, a small bus- 
iness bond or small business development bond) 
for the year or a preceding taxation year; 


Related Provisions: 12(1)(d) — Income inclusion in following year; 12(4.1) — 
Regular interest income rules do not apply where 20(1)(1)(ii) applies; 16(7) — Indexed 
debt obligation rules do not apply where 20(1)(1)Gi) applies; 18(1)(s) —Limitation on 
deduction by insurer.or money lender; 20(1)(p)— Bad debt deduction; 20(2.3) — 
Sectoral reserve; 20(2.4) — Specified percentage; 20(27) — Non-arm’s length acquisi- 
tion of loan or lending asset; 20(30) — Specified reserve adjustment; 22(1) — Sale of 
accounts receivable; 79.1(8) — Creditor cannot deduct amount for bad or impaired 
debt where property seized; 87(2)(g) — Amalgamations — reserves; 87(2)(h) — 
Amalgamations —.debts; 87(2.2) — Amalgamation of insurers; 88(1)(g) —Windup of 
subsidiary insurer; 111(5.3) — Doubtful debts and. bad debts; 138(5)(a) — Deductions 
not allowed; 138(11.31)(b) — Change in use rule for insurance properties does not ap- 
ply for purposes of 20(1)(1); 142.3(1)(c) — Amount deductible in respect of specified 
debt obligation; 142.3(4) — Specified debt obligation rules do not apply where 
20(1)()Gi) applies; 142.5(8.2)(a) — Rules on certain deemed dispositions of debt obli- 
gation; 142.7(7) — Application to foreign bank branch on transfer of business’ from 
affiliate; 149(10)(a. 1) — Exempt corporations; 257 — Formula cannot calculate to less 
than zero; 261(7)(e).— Functional currency reporting; Reg. 2405(3)‘‘gross Canadian 
life investment income” (d), (i) — Inclusion in life insurer’s income for following year. 
See also at end of s. 20. 


History: Para. 20(1)(1) amended by 1998, c. 19, subsec. 81(4), applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment apply to the year and 
files the ‘election with the Minister of National Revenue before October 1998. 
The para. formerly read: 
(1) reserve for doubtful debts — a reserve determined as the total of 


(i) a reasonable amount in respect of doubtful debts that have been included 
in computing the income of the taxpayer for that year or a preceding year, 
‘and : 


S. 200) (1) 


(ii) where the taxpayer is a financial institution (as defined in subsection 
142.2(1)) in the year or a taxpayer whose ordinary business includes the 
lending of money, an amount in respect of properties (other than mark-to- 
market properties, as defined in that subsection) that are doubtful loans or 
lending assets that were made or acquired by the taxpayer in the ordinary 
course of the taxpayer’s' business of insurance or the lending of money or 
that were specified debt obligations (as defined in that subsection) of the 
taxpayer, equal to the total of 


(A) the prescribed reserve amount for the taxpayer for the year, and 


(B) in respect of doubtful loans or lending assets for which an amount 
was not deducted for the year by reason of clause (A) (in this clause 
referred to as the “loans”), the lesser of 


(I) a reasonable amount as a reserve for the loans in respect of the 
amortized cost of the loans to the taxpayer at the end of the year, 
and 


(ID the product obtained’ when the total of 


1. that part of the reserve for the loans reported in the financial 
statements of the taxpayer for the year that is in respect of the 
amortized cost to the taxpayer at the end of the year of «the 
loans, and 


2. the total of all amounts included under subsection 12(3) or 
paragraph 142.3(1)(a) in computing the taxpayer’s income for 
the year or a preceding taxation year to the extent that those 
amounts reduced the part of the reserve referred to in sub-sub- 
clause 1 


is multiplied by one minus the prescribed recovery rate, 


or such lesser amount as the taxpayer may claim where the lesser amount is 
the total of a percentage of the amount determined under clause (A) and the 
same percentage of the amount determined under clause (B); 


The opening words of subpara. 20(1)(1)G@i) and sub-subcl. 20(1)()(ii)(B)(D2 amended 
by 1998, c. 19, subsec. 81(2) and (3), applicable to taxation years that end after Febru- 
ary 22, 1994. The opening words and sub-subcl. formerly read: 


(ii) an amount in respect of doubtful loans or lending assets of a taxpayer who 
was an insurer or whose ordinary business included the lending of money, made 
or acquired by the taxpayer in the ordinary course of the taxpayer’s business of 
insurance or the lending of money, equal to the total of 


2. the total of all amounts included in computing the taxpayer’s income under 
subsection 12(3) for the year or a preceding taxation year to the extent that those 
amounts reduced the part of the reserve referred to in sub-subclause 1 


Selected Cases [para. 20(1)(I)]: Martin v. R., [2007] 5 C.T.C. 2473 (TCC) (Ordi- 
nary course of business was not the lending of money); Stokesly Ltd. vy. MNR, [1996] 3 
C.T.C. 2928 (TCC) (Change in structure of business did not alter character of business 
or character of inventory); Monaghan v. Canada, [1996] 2 C.T.C. 2169 (TCC) (Signifi- 
cant events occurring well after year-end do not affect determination of bad debt); 
Rostland Corp. v. Canada, [1995] 2 C.T.C. 2276 (TCC) (Interest income in heavily 
leveraged real estate venture was income from an active business and not FAPI); 
Remington v. Canada, [1995] 1 C.T.C. 9 (FCA) (Reserve allowed where conduct of 
taxpayer was adventure in nature of trade); Gibraltar Mines Ltd. v. R., [1983] C.T.C. 
261 (FCA) (Agreement that taxpayer would mine adjacent property; costs transferred 
to adjacent owner attributed to trading debts; reserve permitted). 


Regulations: 8000(a) (prescribed reserve amount). 
1.T. Application Rules: 23(5)“investment interest”. 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-188R: Sale of accounts 
receivable; IT-291R3: Transfer of property to a corporation under subsection 85(1); IT- 
302R3: Losses, of a corporation — the effect that acquisitions of control, amalgama- 
tions, and windings-up have on their deductibility — after January 15, 1987; IT-442R: 
Bad debts and reserve for doubtful debts; IT-505: Mortgage foreclosures and condi- 
tional sales repossessions (archived). 


CRA Audit Manual: 12.15.9: Revising capital cost allowance and other permissive 
deductions. 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 


(1.1) reserve for guarantees, etc. — a reserve in respect of 
credit risks under guarantees, indemnities, letters of credit or 
other credit facilities, bankers’ acceptances, interest rate or cur- 
rency swaps, foreign exchange or other future or option con- 
tracts, interest rate protection agreements, risk participations and 
other similar instruments or commitments issued, made or as- 
sumed by a taxpayer who was an insurer or whose ordinary bus- 
iness included the lending of money in favour of persons with 
whom the taxpayer deals at arm’s length in the ordinary course 
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of the taxpayer’s business of insurance or the: lending of money, 
equal to the lesser of 


(i) a reasonable amount as a reserve for credit risk losses of 
the taxpayer expected to arise after the end of the year under 
or in respect of such instruments or commitments, and 


(ii) 90% of the reserve for credit risk losses of the taxpayer 
expected to arise after the end of the year under or in respect 
of those instruments or commitments determined for the year 
in accordance with generally accepted accounting principles, 


or such lesser amount as the taxpayer may claim; 


Related Provisions: 12(1)(d.1) — Income inclusion in following year; 20(27) — 
Non-arm’s length acquisition of loan or lending assets; 87(2)(g) — Amalgamations — 
reserves; 87(2)(h) — Amalgamation — debts; 87(2.2) — Amalgamation of insurers; 
88(1)(g) — Windup of subsidiary insurer; 142.7(7) — Application to foreign bank 
branch on transfer of business from affiliate; 149(10)(a.1) Exempt corporations; 
261(7)(e) — Functional currency reporting. See also at end of s. 20. 


History: Subpara. 20(1)(1.1)(@ii) amended by, 1998, c. 19, subsec. 81(5), applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 


by 1998, c. 19, subsec. 81(4)) apply to the year and files the election with the 
Minister of National Revenue before October 1998. 


The subpara. formerly read: 
(ii) the product obtained when the reserve for credit risk losses of the taxpayer 
expected to arise after the end of the year under or in respect of such instruments 


or commitments reported in the financial statements of the taxpayer for the year 
is multiplied by one minus the prescribed recovery rate, 


: Proposed Addition — Reserve on Labekieh bieubhes 
whee on reopening bond ee ot 
Letter one Dept. of Finance, Oct. 24, 2001: 4a 

ar [Xxx]; _ 
Tam writing in response to your Sauce dated October i 2001 c concerning ‘the i income 
tax treatment of a ‘premium received bya taxpayer upon ‘the re-opening of a bond i issue 


where the bond’s interest rate is higher than the market, rate of interest for imilar debt 
instruments at the time of such re-opening. — ‘ 


You have requested that we consider recommending a provision that would permit a 
taxpayer to claim a reserve in respect of such a premium with the intended effect that 
the income tax treatment would follow the accounting treatment. This would avoid 
having the premium | included in income at the outset, only to be offset by. increased 
interest expense over the Femaining term of the debt. : 
We are sympathetic to your request. Consequently it vill e foe Nee bee - the si 
ister of Finance that ap. amendment be introduced to the Act that will have the effect of 
matching the premium income and the enhanced interest expense that gives rise to the 
premium. Our recommendation regarding the timing of the effective date will likely 
depend on the exact nature of our recommendation, however, we would, at a minimum, 
recommend that a taxpayer be able to elect to have the sna apply. to debts is- 
sued after 2000, oy ee 
While I can, as you akin. affad no assurance that either the Viniaes: or Patna will 

accept our oye sctanae eae I have no reason _- — 7“ = sagen be 
controversial. CA oe : CP ys : ee 
We trust that this letter addresses your concerns... 


Yours sincerely, ; ee ae ws 
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_ Brian Erewein, Director, Tax Logue Division, Tax Policy pine 


(m) reserve in respect of certain [future] Yodds and 
services — subject to subsection (6), where amounts described 
in paragraph 12(1)(a) have been included in computing the tax- 
payer’s income from a business for the year or a previous year, a 
reasonable amount as a reserve in respect of 


(i) goods that it is reasonably anticipated will have to be de- 
livered after the end of the year, 


ioe 


(ii) services that it is reasonably anticipated will have to be 
rendered after the end of the year, 


(iii) periods for which rent or other amounts for the posses- 
sion or use of land or chattels have been paid in ghee or 


ment = 20(1 )(mm)( iii), 


- _ Proposed. Amenc 
Aopen: The oy 16, 2010 dr 


Technical Notes. (July 2010): See under 24). 
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(iv) repayments under arrangements or understandings of the 
class described in subparagraph 12(1)(a)(@i) that it is reasona- 
bly anticipated will have to be made after the end of the year 
on the return or resale to the taxpayer of articles other than 
bottles; 
Related Provisions: 12(1)(e)(i) Income inclusion in following _ year, 
20(1)(m.2) — Deduction for amounts repaid; 20(6) — Reserve for food, drink or trans- 
portation; 20(7) — Where 20(1)(m) does not apply; 20(24) — Amounts paid for under- 
taking future obligations; 32(1) — Insurance agents and brokers; 34 — Professional 
business; 87(2)(g) — Amalgamations — reserves; 142.7(7) — Application to foreign 
bank branch on transfer of business from affiliate; 149(10)(a.1) — Exempt corpora- 
tions; 261(7)(e) — Functional currency reporting. See also at end of s. 20. 


Selected Cases [para. 20(1)(m)]; Redhead Equipment Ltd. v. R., [2001] 3 C.T.C. 
2104 (TCC) (Distinction between manufacturer’s warranty and distributor’s require- 
ment to perform inspections); Sussex Square Apartments Ltd. v. R., [1999] 2 C.T.C. 
2143 (TCC) (Reserve allowed on prepaid rent where lease assigned for less than full 
term); Westcoast Petroleum Ltd. v. Canada, [1989] 1 C.T.C. 363 (FCTD) (Reserve 
cannot be claimed when no services are to be rendered); J.W. Baker Agency (1976) Ltd. 
y. Canada, [1989] 1 C.T.C. 246 (FCA) (Portion of insurance commissions deductible 
when commissions earned over life of policies); Sears Canada Inc. v. Canada, [1989] 
1 C.T.C. 127 (FCA); leave to appeal to SCC refused (1989), 100 N.R. 160 (note), (sub 
nom. Sears Can. Inc. v. MNR) (Maintenance agreement for appliances constituted in- 
demnity; reserves disallowed); Burrard Yarrows Corp. v. R., [1988] 2 C.T.C. 90 (FCA) 
(Reserve on progress payments permitted only on amounts earned in the year); Dixie 
Lee (Maritimes) Ltd. y. R., [1988] 1 C.T.C. 193 (FCTD) (Amount received pursuant to 
franchise agreement regarded as income when receivable). 


Interpretation Bulletins: IT-92R2: Income of contractors; IT-154R: Special 
reserves; IT-165R: Returnable containers (archived); IT-215R: Reserves, contingent 
accounts (archived); IT-261R: Prepayment of rents; IT-321R: Insurance agents and 
brokers — unearned commissions (archived); IT-531: Eligible funeral arrangements. 


I.T. Technical News: 18 (Qerlikon Aérospatiale case); 30 (prepaid income — 
whether 9(1) or 12(1)(a) applies); 32 (reserve for prepaid amount: impact of the Ellis 
Vision case). 


CRA Audit Manual: 27.25.0: Income of professionals and fiscal period issues. 
Forms: T2 SCH 13: Continuity of reserves. 


(m.1) manufacturer’s warranty reserve —where an 
amount described in paragraph 12(1)(a) has been included in 
computing the taxpayer’s income from a business for the year or 
a preceding taxation year, a reasonable amount as a reserve in 
respect of goods or services that it is reasonably anticipated will 
have to be delivered or rendered after the end of the year pursu- 
ant to an agreement for an extended warranty 


(i) entered into by the taxpayer with a person with whom the 
taxpayer was dealing at arm’s length, and 


(ii) under which the only obligation of the taxpayer is to pro- 
vide such goods or services with respect to property manu- 
factured by the taxpayer or by a corporation related to the 
taxpayer, 


not exceeding that portion of the amount paid or payable by the 

taxpayer to an insurer that carries on an insurance business in 

Canada to insure the taxpayer’s liability under the agreement in 

respect of an outlay or expense made or incurred after December 

11, 1979 and in respect of the period after the end of the year; 
Related Provisions: 12(1)(e)(i) — Income inclusion in following year; 20(24) — 
Amounts paid for undertaking future obligations; 87(2)(g), (j) — Amalgamations — 
reserves; 149(10)(a.1) — Exempt corporations; 261(7)(e) — Functional currency re- 
porting. See also at end of s. 20. 


Interpretation Bulletins: IT-154R: Special reserves. 


(m.2) repayment of amount previously included in in- 
come — a repayment in the year by the taxpayer of an amount 
required by paragraph 12(1)(a) to be included in computing the 
taxpayer’s income from a business for the year or a preceding 
taxation year; 
Related Provisions: 20(1)(m) — 
end of s. 20. 


Interpretation Bulletins: IT-154R: Special reserves. 


(n) reserve for unpaid amounts — where an amount in- 
cluded in computing the taxpayer’s income from the business 
for the year or for a preceding taxation year in respect of pro- 
perty sold in the course of the business is payable to the taxpayer 
after the end of the year and, except where the property is real 
property, all or part of the amount was, at the time of the sale, 


Reserve; 87(2)(j) — Amalgamations. See also at 
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not due until'at least 2 years after that time, a reasonable amount 
as a reserve in respect of such part of the amount as can reasona- 
at be uiinete asa = aah of the aid ig gee the’ sale; 


Related Provisions: 12(1)(e)(@i) — Income inclusion in following year; 20(8) — No 
deduction in certain circumstances; 66.2(2) — Deduction for cumulative Canadian de- 
velopment expenses; 66.4(2) — Deduction for cumulative Canadian oil and gas pro- 
perty expenses; 72(1)(a) — No ‘reserve for year’ of death; 79.1(4); | (6)(c) — Deemed 
amount where property repossessed by creditor, 87(2)(g), (i), (1) — Amalgamations — 
reserves; 88(1)(d)@)(C) — Winding-up; , 142.7(7)— Application to foreign bank 
branch on transfer of business from affiliate; 149(10)(a. 1) — Exempt corporations; 
261(7)(e) — Functional currency reporting. See also at end of s. 20. 


History: Para, 20(1)(n) amended by 1995, c. 21, subses: 6(1), applicable to taxation 
years that end after February 21, 1994. Para. (m) formerly read: 


(n) reserve for amount not due until later year — where an amount has been 

included in computing the taxpayer’s income from the business for the year or 

fora previous year in respect of property sold i in the course of the business and 
~ that amount or a part ‘thereof i is not due, | 


(i) Where the property sold i is property other than land, until a day that is 
(A) more than 2 years after the day on which the property. was sold, and 
(B) after the end of the taxation year, or 


(ii) where the property sold is land: angle a day that is after the end of the 
taxation year, 


a reasonable amount as a reserve in respect of such part of the amount so in- 
cluded in computing the income as may reasonably be regarded as a portion of 
the profit from the sale; 


Selected Cases [para. 20(1)(n)]: Odyssey Industries Inc. v. Canada, [1996] 2 
C.T.C;2401 (TCC) (Recaptured CCA is not profit from sale of assets; no reserve appli- 
cable where. proceeds. of' disposition paid over time); R. v. Ennisclare Corp., [1984] 
C.T.C. 286 (FCA) (“Reasonable” amount as a reserve is determined in every case); 
Korvette Realties Ltd. .v. R., [1976] C.T.C. 780 (FCTD) (Sum paid as commission for 
services to be rendered not subject to reserve); R. v. Esskay Farms Ltd., [1976] C.T.C. 
24 (FCTD) (Trust company receiving proceeds of sale for its own benefit; reserve for 
amount .not receivable permitted. Trust company not acting as agent; tax deferral 
permitted); MNR v. Colford (John) Contracting Co.. Ltd., [1962] C.T.C. 546 (SCC) 
(Construction holdbacks deductible until architect’s or engineer’s final certificate 
issued). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-123R6: Transactions in- 
volving eligible capital property; IT-152R3: Special reserves — sale of land; IT-154R: 
Special reserves; IT-442R: Bad debts and reserves for doubtful debts; IT-505: Mort- 
gage foreclosures and conditional sales repossessions (archived). 


Information Circulars: 88-2, para. 24: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


Forms: T2.SCH 13: Continuity of reserves; T2069: Election in respect of amounts not 
deductible as reserves for the year of death. 


(0) reserve for quadrennial survey —— such amount as’ may 
be prescribed as a’ reserve for expenses to be incurred by the 
taxpayer by reason of quadrennial or other special surveys re- 
quired under the Canada Shipping Act, or the regulations under 
that Act, or under the rules of any society or association for the 
classification and registry of shipping approved by the Minister 
of Transport for the purposes of the Canada Shipping Act; 
Related Provisions: 12(1)(h) — Inclusion into income — previous reserve for quad- 


rennial survey; 87(2)(g) — Amalgamations — reserves; 149(10)(a.1) — Exempt cor- 
porations; 261(7)(e) — Functional currency reporting. See also at end of s. 20. 


Regulations: 3600 (prescribed amount). 
(p) bad debts — the total of 


(i) all debts owing to the taxpayer that are established by the 
taxpayer to. have become. bad debts in the year and that have 
been included in computing the taxpayer’s income. for the 
year or a preceding taxation year, and , 


(ii) all amounts each of which is that part of the amortized 
cost to the taxpayer at the end of the year of a loan or lending 
asset (other than a mark-to-market property, as defined in 


S. 20(1)(q) 


subsection 142.2(1)) that is established in the year by the tax- 
payer to have become uncollectible and that, 


(A) where the taxpayer is an insurer or a taxpayer whose 
ordinary business includes the lending of money, was 
made or acquired in the ordinary course of the taxpayer’s 
business of insurance or the lending of money, or 


(B) where the taxpayer is a financial institution (as de- 
fined in subsection 142.2(1)) in the year, is a specified 
debt obligation (as defined in that subsection) of the 
taxpayer; 
Related Provisions: 12(1)(i) — Income inclusion — bad debts: recovered; 12.4 — 
Bad debt inclusion; 20(1)(1) — Reserve for doubtful, debts; 20(4)-(4.2) — Bad debt on 
disposition of depreciable property or eligible capital property; 20(27) — Non-arm’s 
length acquisition of loan or lending assets; 22(1) — Sale of accounts receivable; 
50(1) — Bad debt creating ABIL; 50(1)(a) — Deemed disposition where debt becomes 
bad debt; 60(f) — Deduction for bad debt on restrictive covenant; 79.1(7)(d) —- Deduc- 
tion by creditor for bad debt where property seized; 79.1(8) — No deduction for princi- 
pal amount of bad debt where property seized by creditor; 87(2)(g), (h) — Amalgama- 
tions; 87(2.2) — Amalgamation of insurers; 88(1)(g) — Windup. of subsidiary insurer; 
111(5.3) — Doubtful debts and bad debts; 142.3(1)(c) — Amount deductible in respect 
of specified debt obligation; 142.4(1)“tax basis’’(p) — Disposition of specified debt ob- 
ligation..by financial institution; 142.5(8)(d)(i) — First deemed disposition. of mark-to- 
market debt obligation; 142.5(8.2)(a) — Rules on certain deemed dispositions of debt 
obligation; 142.7(7)— Application to foreign bank branch on transfer of business from 
affiliate. See also at end of s. 20. 


History: Subpara. 20(1)(p)(ii) amended by 1998, c. 19, subsec. 81(6), applicable to 
taxation years that end after February 22, 1994. The subpara. formerly read: 


(ii) all amounts each of which is that part of the amortized cost to the taxpayer at 
the end of the year of a loan or lending asset made or acquired in the ordinary 
course of business by a taxpayer who was an insurer or whose ordinary business 
included the lending of money established by the taxpayer to have become un- 
collectable in the year; 


Selected Cases [para. 20(1)(p)]: Mills Estate v. R., [2011] 6 C.T.C. 166 (FCA) 
(Taxpayer precluded from claiming bad debt on a dividend deemed to have been paid); 
Heron Bay Investments Ltd. v. R., [2010] 4 C.T.C. 2260 (TCC); rev'd [2010] 6 C.T.C. 
242 (FCA) (Non-recourse loan. not made in ordinary course..of money lending 
business); Martin y. R., [2007] 5 C.T.C. 2473 (TCC) (Ordinary course of business. was 
not the lending’ of money); Excell Duct Cleaning Inc. v. R., [2006] 1 C.T.C. 2432 
(TCC) (Bad debt for protection of existing goodwill deductible); Loman Warehousing 
v. R., [1999] 4 C.T.C. 2049 (TCC) (Not sufficient that activities were’ businesslike; 
particular business of taxpayer to be.examined); Terrador Investments. Ltd. .v. R., 
[1999] 3 C.T.C. 520 (FCA); leave to appeal to SCC refused (May 18, 2000), File 
27499 (No bad debt possible where statute deemed amount to have been received); 
Liampat Holdings v. Canada, {1996] 2 C.T.C. 246 (FCTD) (Deemed interest never 
received allowed as bad debt); Monaghan y. Canada, [1996] 2 C.T.C. 2169 (TCC) 
(Significant events occurring well after year-end do not affect determination of bad 
debt); Anjalie v. Canada, [1995] 1 C.T.C. 2802 (TCC) (Taxpayer not permitted to 
change year in which bad debt arose); Brunette Investments Ltd. et’al.'v. R., [1981] 
C.T.C. 486 (FCTD) (Losses on advances from solvent members of related group to 
insolvent members not deductible); Picadilly Hotels Ltd. v. R.,.[1978]..C.T.C. 658 
(FCTD) (Recaptured capital cost allowance included in year of transaction); R. v. 
Pollock’ Sokoloff Holdings Corp.,' [1976] C.T.C.' 349 (FCA) (Bad debt disallowed 
where loss not arising from taxpayer’s current business operations); R. v: Keith Enter- 
prises, [1976] C.T.C. 21 (FCTD) (Unlicensed money lender allowed loss:on bad debt 
in ordinary course of its business). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-123R4: Disposition of and 
transactions involying eligible capital property; IT-123R6: Transactions involving eli- 
gible capital property; IT-159R3: Capital debts established to be bad debts; IT-188R: 
Sale of accounts receivable; IT-291R3: Transfer of property to a corporation under sub- 
section 85(1); IT-302R3: Losses of a corporation — the effect that acquisitions’ of con- 
trol, amalgamations, and windings-up have on their deductibility — after January 15, 
1987; IT-442R: Bad debts and reserve for doubtful debts; IT-488R2: Winding-up of 
90%-owned taxable Canadian corporations (archived); IT-505: Mortgage foreclosures 
and conditional ‘sales repossessions (archived). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 
(q) employer’s contributions to registered pension 
plan — such amount in respect. of employer contributions. to 
registered pansion piaves as 1S ALR by ini? sh 147. 201); 


: 7 . : Epis : n - 
20( a to ads as aor | force or doomed: in Hone on the day of the coming into 
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Related Provisions: See under 147.2(1). 


Selected Cases [para. 20(1)(q)]: West Hill Redevelopment Co. Ltd. v. MNR, [1969] 
C.T.C. 581 (Exch.) (Deductions disallowed for amounts paid to company pension plan 
after registration withdrawn). 


Interpretation Bulletins: IT-105: Administrative costs of pension plans. 
Information Circulars: 72-13R8: Employee’s pension plans. 


Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes); 3 

(employer over-contributions to a registered pension plan: double taxation). 
(r) employer’s contributions under retirement 
compensation arrangement — amounts paid by the tax- 
payer in the year as contributions under a retirement compensa- 
tion arrangement in respect of services rendered by an employee 
or former employee of the taxpayer, other than where it is estab- 
lished, by subsequent events or otherwise, that the amounts were 
paid as part of a series of payments and refunds of contributions 
under the arrangement; 

Related Provisions: 12(1)(n.3)—Retirement compensation arrangement; 

18(1)(0.2) — Retirement compensation arrangement; 87(2)(j.3) — Amalgamations — 

continuing corporation; 153(1)(p) — Withholding; 227(8.2) — RCA — failure to with- 

hold; 248(10) — Series of transactions. See also at end of s. 20. 


Forms: 1737-RCA: Statement of contributions paid to a custodian of a retirement 
compensation arrangement. 


(s) employer’s contributions under employee life and 
health trust — such amount in respect of employer contribu- 
tions paid to a trustee under an employee life and health trust as 
is permitted by subsections 144.1(4) to (7); 
Related Provisions: 18(1)(0.3) — No deduction to ELHT except as permitted by 
20(1)(s). 
History: Para. 20(1)(s) added by 2010, c. 25, s. 6, applicable after 2009. 
(t) [Repealed under former Act] 


(u) patronage dividends — such amounts in respect of pay- 
ments made by the taxpayer pursuant to allocations in propor- 
tion to patronage as are permitted by section 135; 


Related Provisions: See at end of s. 20. 


(v) mining taxes — such amount as is allowed by regulation 
in respect of taxes on income for the year from mining 
operations; 
Related Provisions: See at end of s. 20. 
Selected Cases [para. 20(1)(v)]: Rio Algom Mines Ltd. y. MNR, [1970] C.T.C. 53 
(SCC) (Proportion of income under federal Act must be considered in calculation of 
allowance for mining taxes paid to Ontario). 


Regulations: 3900 (amount allowed). 
(v.1) [Repealed] 


Related Provisions: 12(1)(z.5) — Inclusion in income of prescribed resource loss; 
20(15) — What can be allowed by regulation; 65 — Depletion allowance; 80.2 — 
Royalty reimbursements; 96(1)(d) — Partnerships — no deduction for resource ex- 
penditures; 104(29) — Flow-through from trust to beneficiaries; 125.11 — Resource 
rate reduction 2003-06; 219(1)(c) — Branch tax on non-resident corporations. See also 
at end of s. 20. 


History: Para. 20(1)(v.1) repealed by 2003, c. 28, subsec. 3(1), applicable to taxation 
years that begin after 2006. For each taxation year that ends after 2002 and begins 
before 2007, the para. applies only to the percentage of each amount described by that 
para. that is the total of 


(a) that proportion of 100% that the number of days in the taxation year that are 
before 2003 is of the number of days in the taxation year, 


(b) that proportion of 90% that the number of days in the taxation year that are in 
2003 is of the number of days in the taxation year, 


(c) that proportion of 75% that the number of days in the taxation year that are in 
2004 is of the number of days in the taxation year, 


Income Tax Act, Part I, Division B 


(d) that proportion of 65% that the number-of days in the taxation year that are in 
2005 is of the number of days in the taxation year, and 
(e) that proportion of 35% that the number of days in the taxation year that are in 
2006 is of the number of days in the taxation year. 
Para. 20(1)(v.1) formerly read: 


(v.1) resource allowance — such amount as is allowed to the taxpayer for the 
year by regulation in respect of natural accumulations of petroleum or natural 
gas in Canada, oil or gas wells in Canada or mineral resources in Canada; 


Selected Cases [para. 20(1)(v.1)]: Echo Bay Mines Ltd. v. Canada, [1992] 2 
C.T.C. 182 (FCTD) (Gains from settlement of forward sales contracts for silver were 
“resource profits”). 

Regulations: 1210 (amount allowed). 


Forms: T2 SCH 51: Resource allowance and depletion schedules. 


(w) employer’s contributions under profit sharing 
plan — an amount paid by the taxpayer to a trustee in trust for 
employees of the taxpayer or of a corporation with whom the 
taxpayer does not deal at arm’s length, under an employees 
profit sharing plan as permitted by section 144; 
Related Provisions: 12(1)(n) — Receipts from employees profit sharing plan — 
inclusion in income of employer; 144(5) — Employer’s contribution to trust deducti- 
ble. See also at end of s. 20. 
(x) employer’s contributions under registered 
supplementary unemployment benefit plan — an amount 
paid by the taxpayer to a trustee under a registered supplemen- 
tary unemployment benefit plan as permitted by section 145; 
Related Provisions: 6(1)(a)(i) —Employer’s contribution not a taxable benefit to 
employee; 18(1)(i) — No deduction except as permitted by s. 145; 145(5) — Payments 
by employer deductible. See also at end of s. 20. 
(y) employer’s contributions under deferred profit 
sharing plan — an amount paid by the taxpayer to a trustee 
under a deferred profit sharing plan as permitted by subsection 
147(8); 
Related Provisions: Sce at end of s. 20. 


(z) cancellation of lease — the proportion of an amount 'not 
otherwise deductible that was paid or that became payable by 
the taxpayer before the end of the year to a person for the can- 
cellation of a lease of property of the taxpayer leased by the tax- 
payer to that person that 


(i) the number of days that remained in the term of the lease 
(including all renewal periods of the lease), not exceeding 40 
years, immediately before its cancellation and that were. in 
the year 
is of 

(ii) the number of days that remained in the term of the lease 
(including all renewal periods of the lease), not exceeding 40 
years, immediately before its cancellation, 


in any case where the property was owned at the end of the year 
by the taxpayer or by a person with whom the taxpayer was not 
dealing at arm’s length and no part of the amount was deductible 
by the taxpayer under paragraph (z.1) in computing ‘the tax- 
payer’s income for a preceding taxation year; 
Related Provisions: 13(5.5) — Lease cancellation payment not included as rental 
payment under 13(5.4) for CCA purposes; 18(1)(q) — Limitation re cancellation of 
lease; 20(1)(z.1) — Cancellation payment where property not owned at end of year; 
87(2)(j.5) — Amalgamations — cancellation of lease. See also at end of s. 20. 


Interpretation Bulletins: IT-359R2: Premiums and other amounts re leases: IT- 
467R2: Damages, settlements, and similar payments. 


(z.1) idem [lease cancellation payment where property 
not owned at year-end] — an amount not otherwise deducti- 
ble that was paid or that became payable by the taxpayer before 
the end of the year to a person for the cancellation of a lease of 
property of the taxpayer leased by the taxpayer to that person, in 
any case where 


(i) the property was not owned at the end of the year by the 
taxpayer or by a person with whom the taxpayer was not 
dealing at arm’s length, and 


(ii) no part of the amount was deductible by the taxpayer 
under this paragraph in computing the taxpayer’s income for 
any preceding taxation year, . 
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to the extent of the amount thereof (or in the case of capital pro- 
perty, '/2 of the amount thereof) that was not deductible by the 
taxpayer under paragraph (z) in computing the taxpayer’s in- 
come for any preceding taxation year; 
Related Provisions: See under 20(1)(z) and at’ end of s. 20. 
History: Para. 20(1)(z.1) amended by replacing the reference to the fraction “/a” with 
a reference to the fraction “2” by 2001, c. 17, subsec. 13(6), applicable in respect of 
amounts that become payable after February 27, 2000 except that, for amounts that 
became payable after February 27, 2000 and before October 18, 2000, the reference to 
the fraction ““'” shall be read as a reference to the fraction “%/3”. 


Interpretation Bulletins: IT-359R2: Premiums and other amounts re leases; IT- 
467R2: Damages, settlements, and similar payments. 
(aa) landscaping of grounds — an amount paid by the tax- 
payer in the year for the landscaping of grounds around a build- 
ing or other structure of the taxpayer that is used by the taxpayer 
primarily for the purpose of gaining or producing income there- 
from or from a business; 
Related Provisions: 18(3.1)(a) — Costs relating to construction of building or own- 
ership of land.:See.at end of s. 20. 


Selected Cases [para. 20(1)(aa)]: R. v. Hampton Golf Club Ltd., [1986] 2 C.T.C. 
403 (FCTD) (Capital cost allowance for greens and tees of golf course disallowed; 
expenses to clear trees and drain proposed’ fairways not deductible); Qualico 
Developments Ltd. v. R., [1984] C.T.C. 122 (FCA) (Costs of landscaping grounds de- 
ductible when part of cost of inventory in year of sale). 


Interpretation Bulletins: IT-296: Landscaping of grounds (archived); IT-304R2: 
Condominiums; IT-485: Cost of clearing or levelling land [to be amended re golf 
courses, per I.T. Technical News 20]. 


1.T.. Technical News: 20 (tax treatment of golf courses). 


(bb) fees paid to investment counsel — an amount other 
than a commission paid by the taxpayer in the year to a person 


(1) for advice as to the advisability of purchasing or selling a 
specific share or security of the taxpayer, or 


(ii) for services in respect of the administration or manage- 
ment of shares or securities of the taxpayer, 


if that person’s principal business 


(iii) is advising others, as to the advisability of purchasing or 
selling specific shares or securities, or 


(iv) includes the provision of services in respect of the ad- 
ministration or mata seinen of shares or securities; 


Proposed Amendment - — 20(1 (bb) — —F ayments | to 
a a ere 


)is advising: Pome to the advi ab ity of EH 
: ing « or selling specific shares or sect 


administration « or oe of — or eee sabes 
ay is wi isk 


(A) advice as to the sav abiity of atone or ‘selling : 
“a nts share’ or eae nt pe Niet oad or | : 


Technical Notes: Paragraph 20(1)(bb) generally allows a ae a deduce aA : 
other than commissions, paid for advice on buying or selling a specific share Or se- — 


curity of the taxpayer or for the administration or management of the shares or secur- 


ities of the taxpayer, The fees must be paid to a person: whose principal business is : 
advising on the buying or selling of specific shares or securities ‘or whose prigonal 
business includes the administration or management of shares or securities. 


The definition “person” in subsection 248(1) does not include a partnership. Rita 


graph 20(1)(bb) is amended to allow for the deduction of fees paid to a person or : 


partnership if the other conditions in. paragraph. 20(1)(bb) are met. 
of Egan eee Dec. 21, AMR 


Dear [xxx]: 


7 (By includes the provision of services in respect of the | 


S. 20(1)(dd) 


I am writing in response to your June 30, 2005 letter to me requesting an amendment 
to paragraph 20()(bb) of the Income Tax Act (the “Act’). In particular, you have 
requested that we extend the dedu vestment counsel and custodial fees 
paid toa ‘person: to also. include such fees aid to a partnership. . 2 


In general, paragraph 20(1)(bb) allows a a ta yer to deduct fees, other than commis- 
sions, paid for advice on buying or selling a specific share or security by the taxpayer 

or for the administration or the management of the shares or securities of the tax- 
payer. The fees must bé paid to a person whose principal business includes the ad- 
ministration or management of shares or securities. A person is defined in subsection _ 
248(1) of the Act to include any corporation and any entity. exempt, because of sub- 
section 149(1), fro tax under Part I on all or part of the entity’ s taxable i income. A 
person, therefo €, does not include a ‘partnership. However, certain, provisions of the , 
Act specify that for specific Loiglacerer a tae includes a er ale is not the L 
case with paragraph 20(1)(bb). | 


In the situation you describe, ees carries cakes investment management business — 
and i is apo oie as investinent counsel and a manager under: cates $e- 


Bi: business. will ae of providing advice eed: ‘the buying and selling of 
securities to both tax-exempt and taxable clients. Because the paragraph 20(1)(bb) 
deduction does not apply to investment counsel fees paid to a partnership, there is a 
concern that the partnership may be at a competitive. disadvantage with respect to 
providing advice to taxable clients. You acknowledge that this issue could be ad- 
dressed by transferring the taxable client business to a wholly-owned subsidiary of - 
the partnership, however, this would result in additional administrative costs and 
complexity. In addition, it is your understanding that the securities regulators have — 
expressed tTeservations Tegarding = Boo bl ele and would Wee a 
single registrant. _ “ 


Paragraph 20(1)(bb) of the Act is an exception to the seer pate that expenses on 
capital account are not deductible. As an exception, the rule is intentionally narrowly 
drafted. The tule ot that be several testrictions. including an. ownership requirement, 


of investment counsel and aoe fees paid toa penn As such, we will rec- 


| ommend to the Minister of Finance that the Act be amended to allow the deduction 


of investment counsel d custodial fees paid to a partnership, assuming the other — 
conditions in 20€)(bb) are otherwise met. In addition, we will recommend that the 

amendment be effective aie vs 30, a, the coed that a fein this issue ae d 
our attention. ° 


We cannot offer any assurance at either the ‘Minister of Finance or Povliameat will 
agree with the recommendations that we intend to make in this regard. RONG, 
we trust that this statement of our postion is helpful... : 


Yotirs sincerely, — : y 
Brian Ernewein, Director, ‘Tak’ asiatatidit Division, Tax Policy Bracks 


Related Provisions: 18(1)(u) — Investment counsel fees for RRSP, RRIF or TFSA 
are non-deductible; 87(2.2) — Amalgamation of insurers; 88(1)(g)— Windup of sub- 
sidiary insurer; 110.6(1) — “investment expense’’. See also at end of s. 20. 


Selected Cases [para. 20(1)(bb)]: Bond Estate v. R., [1999] 1 C.T.C. 2181 (TCC) 
(Fees for protection of assets not deductible); Richard v. R:, [1998] 4 C.T.C. 2671 
(TCC) (Investment counsel fees re buildings allowed as deduction). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-238R2: Fees paid to investment counsel. 
(cc) expenses of representation [or lobbying] — an 
amount paid by the taxpayer in the yearas or on account of ex- 
penses incurred by the taxpayer in making any representation re- 
lating toa business carried on by the taxpayer, 


(i) to the government of a country, province or state or to a 
municipal or public body performing a function of govern- 
ment in Canada, or 


(11) to. an agency of a government or of a municipal or public 
body referred to in subparagraph (i) that had authority to 
make rules, regulations or by-laws relating to the business 
carried. on by the taxpayer, 
including any representation for the purpose of obtaining a li- 
cence, permit, franchise or trade mark relating to the business 
carried on by the taxpayer; 
Related Provisions: 13(12) — Application to depreciable property; 20(9) — Amor- 
tizing claim over 10 years. See also at end of s. 20. 
Interpretation Bulletins; IT-99R5: Legal and accounting fees; IT-477: Capital cost 
allowance — patents, franchises, concessions and licences. 
(dd), investigation of site — an amount paid by the taxpayer 
in the year for investigating the suitability of a site for a building 
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or other structure planned by the taxpayer for use in connection 
with a business carried on by the taxpayer; 


Related Provisions: 53(1)(n) — Valuation or surveying costs — addition to ad- 
justed cost base. See also at end of s. 20. 


Selected Cases [para. 20(1)(dd)]: Parker Brothers Textile Mills Ltd. y. R., [2007] 
3 C.T.C. 2355 (TCC) (Provision met where change of plans caused building by non- 
arm’s length party); Brooke Bond Foods Ltd. v. R., [1984] C.T.C. 115 (FCTD) (Costs 
of site soil analysis deductible); Queen and Metcalfe Carpark Ltd. v. MNR, [1973] 
C.T.C, 810 (FCTD) (Cost of feasibility study for rental projec! deductible for company 
in business of leasing properties). 


Interpretation Bulletins: IT-350R: Investigation of site. 


(ee) utilities service connection — an amount paid by the 
taxpayer in the year to a person (other than a person with whom 
the taxpayer was not dealing at arm’s length) for the purpose of 
making a service connection to the taxpayer’s place of business 
for the supply, by means of wires, pipes or conduits, of electric- 
ity, gas, telephone service, water or sewers supplied by that per- 
son, to the extent that the amount so paid was not paid 


(i) to acquire property of the taxpayer, or 


(ii) as consideration for the goods or services for the supply 
of which the service connection was undertaken or made; 


Related Provisions: See at end of s. 20. 


Selected Cases [para. 20(1)(ee)]: R. v. Guaranteed Homes Ltd, [1978] C.T.C. 636 
(FCTD) (Deduction of utility service connection disallowed when lots in subdivision 
not taxpayer’s sole place of business). 

Interpretation Bulletins: IT-452: Utility service connections (archived); IT-482R: 
Pipelines. 


(ff) payments by farmers — an amount paid by the taxpayer 
in the year as a levy under the Western Grain Stabilization Act, 
as a premium in respect of the gross revenue insurance program 
established under the Farm Income Protection Act or as an ad- 
ministration fee in respect of a net income stabilization account; 
Related Provisions: 12(1)(p) — Certain payments made to farmers — income inclu- 
sion. See also at end of s. 20. 
History: Para. 20(1)(ff) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 9(1), 
applicable to 1991 et seq. Para. 20(1)(ff) formerly read: 


(ff) an amount paid by the taxpayer in the year as the levy under the Western 
Grain Stabilization Act, 


Forms: RC322: Agrilnvest adjustment request; T1163: Statement A — AgriStability 
and Agrilnvest programs information and statement of farming activities for individu- 
als; T1164: Statement B — AgriStability and Agrilnvest programs information and 
statement of farming activities for additional farming operations; T1175: Calculation of 
CCA and_business-use-of-home expenses; T1273: Statement A — Harmonized 
AgriStability and Agrilnvest programs information and statement of farming activities 
for individuals; T1274; Statement B — Harmonized AgriStability and Agrilnvest pro- 
grams information and statement of farming activities for additional farming opera- 
tions; T1275: AgriStability and AgriInyest programs additional information and adjust- 
ment request form. 


(gg) [Repealed] 


History: Para. 20(1)(gg) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s. 157, 
deemed to have come into force December 17, 1991. [The para. was re-enacted in 
amended form as 20(1)(qq): see below.] 


Para. 20(1)(gg) added by 1994, c..7, Sch. IL (1991, c. 49), subsec. 15(3), applicable 
with respect to renovations and alterations made after 1990. 


Selected Cases [para. 20(1)(gg)]: Canadian Imperial Bank of Commerce v. R., 
[2000] 2 C.T.C. 269 (FCA) (Bullion and foreign currency were tangible property held 
for sale); Cargill Ltd. vy. Canada, [1996] 2 C.T.C. 2102 (TCC) (Calculation of grain 
inventory on location-by-location basis was incorrect); Bastion Management Ltd. y. 
Canada, [1995] 2 C.T.C. 252 (FCA) (Bullion bought in year-end straddle scheme not 
bought in ordinary course of business). 


(hh) repayments of inducements, etc. — an amount repaid 
by the taxpayer in the year pursuant to a legal obligation to re- 
pay all or part of a particular amount 


(i) included under paragraph 12(1)(x) in computing the tax- 
payer’s income for the year or a preceding taxation year, or 


(ii) that is, by reason of subparagraph 12(1)(x)(vi) or subsec- 
tion 12(2.2), not included under paragraph 12(1)(x) in com- 
puting the taxpayer’s income for the year or a preceding tax- 
ation year, where the particular amount relates to an outlay or 
expense (other than an outlay or expense that is in respect of 


Income Tax Act, Part I, Division B 


the cost of property of the taxpayer or that is or would be, if 
amounts deductible by the taxpayer were not limited by rea- 
son of paragraph 66(4)(b), subsection 66.1(2), subparagraph 
66.2(2)(a)(ii), the words “30% of’ in ~ clause 
66.21(4)(a)(ii)(B), clause 66.21(4)(a)(ii)(C) or (D) or subpar- 
agraph 66.4(2)(a)(ii), deductible under section 66, 66.1, 66.2, 
66.21 or 66.4) that would, if the particular amount had not 
been received, have been deductible in computing the tax- 
payer’s income for the year or a preceding taxation year; 


Related Provisions: 60(s)— Repayment of policy loan; 79(4)(d) — Subsequent 
payment by debtor following surrender of property deemed to be repayment of assis- 
tance; 87(2)(j.6) — Amalgamations — continuing corporation, 148(9)“adjusted cost 
basis” E — “adjusted cost basis”. See also at end of s. 20. 


History: Subpara. 20(1)(hh)(ii) amended by 2001, c. 17, subsec. 13(7), applicable to 
taxation years that begin after 2000. The subpara. formerly read: 


(ii) that is, because of subparagraph 12(1)(x)(vi) or subsection 12(2.2), not in- 
cluded under paragraph 12(1)(x) in computing the taxpayer’s income for the year 
or a preceding taxation year, where the particular amount relates to.an outlay or 
expense (other than an outlay or expense that is in respect of the cost of property 
of the taxpayer or that is or would be, if amounts deductible by the taxpayer were 
not limited because of paragraph 66(4)(b), subsection 66,1(2) or subparagraph 
66.2(2)(a)(ii) or 66.4(2)(a)(ii), deductible under section 66, 66.1, 66.2 or 66.4) 
that would, but for the receipt of the particular amount, have been deductible in 
computing the taxpayer’s income for the year or a preceding taxation year; 


Subpara. 20(1)(hh)(ii) amended by 1994, c. 8, s. 3, applicable to taxation years ending 

after December 2, 1992. Subpara. (ii) formerly read: 
(ii) that is, by reason of subparagraph 12(1)(x)(vi) or subsection 12(2.2), not in- 
cluded in computing the income of the taxpayer under paragraph 12(1)(x) for the 
year or a preceding taxation year, where the particular amount relates to an out- 
lay or expense (other than an outlay or expense that is in respect of the cost of 
property of the taxpayer or that is or would be, if amounts deductible by the 
taxpayer were not limited by reason of paragraph 66(4)(b) or subparagraph 
66.1(2)(a)(ii), 66.2(2)(a)(ii). or 66.4(2)(a)(ii), deductible under section 66, 66.1, 
66.2 or 66.4) that would, but for the receipt of the particular amount, have been 
deductible in computing the income of the taxpayer for the year or a preceding 
taxation year; 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
CRA Audit Manual: 27.20.0: Inducement payments. 
(hh.1) repayment of obligation — */; of any amount (other 
than an amount to which paragraph 14(10)(b) applies in respect 
of the taxpayer) repaid by the taxpayer in the year under a legal 


obligation to repay all or part of an amount to which paragraph 
14(10)(c) applies in respect of the taxpayer; 


Related Provisions: 79(4)(b) — Subsequent payment by debtor following surrender 
of property deemed to be repayment of assistance. 


History: Para. 20(1)(hh.1) added by 1995, c. 21, subsec. 6(2), applicable to amounts 
repaid after February 21, 1994. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
(ii) inventory adjustment — the amount required by para- 


graph 12(1)(r) to be included in computing the taxpayer’s in- 
come for the immediately preceding year; 


Related Provisions: 87(2)(j.1) — Amalgamations — inventory adjustment. See also 
at end of s. 20. 


(jj) reinsurance commission — the amount required by par- 
agraph 12(1)(s) to be included in computing the taxpayer’s in- 
come for the immediately preceding taxation year; 


_ Proposed Repeal — 20(1 Gi je 


Appiléation The October 31, 2011 draft legislation, subsec. 7), wil r 
200) G), applicable to reinsurance commissions Paid after 1909 


Technical Notes: For information on ‘the es of paragraph 201 Gi 
paragraph 12(1)(8) above i. 


Letter from Dept. of Finance, Dec. 21, 2005: See under 


Related Provisions: 18.1(15)(b) — Reinsurance commission excluded from matcha: 
ble expenditure rules; 20(7)(c) — Deduction for policy reserves; 87(2.2) — Amalga- 
mation of insurers, 88(1)(g) — Windup of subsidiary insurer. See also at end of s. 20. 


(kk) exploration and development grants — the amount 
of any assistance or benefit received by the taxpayer in the year 
as a deduction from or reimbursement of an expense that is a tax 
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(other than the goods and services = or r royalty to the ‘extent 
that 


(i) the tax or royalty is, by reason of the receipt of the amount 
by the taxpayer, not deductible in computing the taxpayer’s 
income for a taxation year, and 


(ii) the deduction or reimbursement was included by the tax- 
payer in the amount determined for J in the definition “cumu- 
lative Canadian exploration expense” in subsection. 66.1(6), 
for M in the definition “cumulative Canadian development 
expense” in subsection 66.2(5) or for I in the definition “‘cu- 
mulative Canadian oil and gas property expense” in subsec- 
tion 66.4(5); 
Related Provisions: See at end of s. 20. 


(Il) repayment of interest — such part of any amount paya- 
ble by the taxpayer because of a provision of this Act, or of an 
Act of a province that imposes a tax similar‘to the tax imposed 
under this Act, as was paid in the year and-as can reasonably. be 
considered to be a repayment of interest that was: included. in 
computing the taxpayer’s income for the year or a preceding tax- 
ation year; 

Related Provisions: 129(2.2), 131(3.2), 132(2.2), 133(7.02), 164(3. 1) — Proyisions 

requiring repayment of interest. See also at end of s. 20. 


History: Para. 20(1)(1) substituted by 1994, c. 21, subsec. 12(4), applicable to taxation 
years that begin after 1991. That para. formerly read:' 


(11) amount deemed to be tax payable — such part of any amount payae by 
the taxpayer by’ virtue of 
(i) paragraph 164(3.1)(a) or (4)(a) or any similar provision of any Act of a 
province that imposes a tax similar to the tax imposed under this Act, or 


(ii) paragraph 18(4)(a) of the Petroleum and Gas Revenue Tax Act 


as was paid in the year and as may reasonably be considered to be repayment of 
interest that was included in computing the taxpayer’s income forthe year or a 
preceding taxation year; 


(mm) cost of substances injected in reservoir — ae por- 
tion claimed by the taxpayer of an amount that is an outlay or 
expense made or incurred by the taxpayer before the end of the 
year that is a cost to the taxpayer of any substance injected 
before that time into a natural reservoir to assist in the recovery 
of petroleum, natural gas or related hydrocarbons to the extent 
that that portion was not 


(i) otherwise deducted in computing the taxpayer’s income 
for the year, or 


(ii) deducted in computing the taxpayer’s income for any 
preceding taxation year, 


except that where the year is less than 51 weeks, the amount that 
may, be claimed under this paragraph by. the taxpayer for the 
year shall not exceed the greater. of 


(iii) that proportion of the maximum amount that may other- 
wise be claimed under this paragraph by the taxpayer for the 
year that the number of days in the year is of 365, and 


(iv) the amount of such outlay or expense that was made or 
incurred by the taxpayer in the year and ‘not otherwise: de- 
ducted in computing the taxpayer’s income for the year; 


Related Provisions: 10(5)(c) — Property deemed to be inventory with cost of nil; 
66(13.1) — Short taxation years; 87(2)(j.2) — Amalgamation — continuing corpora- 
tion.. See also at end of s. 20. 


History: Para. 20(1)(mm) amended by 1997, c. 25, subsec. 5(1), applicable to 1996 et 
seq. Para. (mm) formerly read: 


(mm) such portion, as may be claimed by the taxpayer, of an amount that is an 
outlay or expense made or incurred by the taxpayer before the end of the year 
that is a cost to the taxpayer of any substance injected before that time into a 
natural reservoir to assist in the recovery of petroleum, natural gas or related 
hydrocarbons to the extent that that portion was not 


(i) otherwise deducted by the taxpayer in computing the taxpayer’s income 
for the year, 

(ii) deducted by the taxpayer in computing the taxpayer’s income for any 
preceding taxation year, 


(iii) an outlay or expense described in the definition “Canadian exploration 
expense” in subsection 66.1(6) or the definition “Canadian development ex- 
pense” in subsection 66.2(5), or 


| ership of land; 20(1)(rr) — 


S. 20(1)(qq) 


» (iv) a Canadian oil and gas property expense, 


except that where the year is less than 51 weeks, the amount that may be claimed 
under this paragraph by the taxpayer for the year shall not exceed the greater of » 


(v) that proportion of the maximum amount that may otherwise be claimed 
under this paragraph by the taxpayer for the year that the number of days in 
the year is of 365, and 


(vi) the amount of such outlay or expense not referred to in any of subpara- 
graphs (i) to (iv) that was made or incurred by the taxpayer in the year; 


That portion of para. 20(1)@mm) following subpara. (iv) added by 1994, c..7, Sch. II 
(1991, c. 49), subsec.. 15(4), applicable to.taxation years beginning after July 13, 1990. 


(nn) Part XII.6 tax — the tax, if any, under Part XII6 paid in 
the. year or payable in respect of the year by the. taxpayer (de- 
pending on the method regularly followed by the taxpayer in 
computing the taxpayer’s income); 

Related Provisions: 18(1)(t) — Part XII.6 tax not non-deductible. See also at end of 

s. 20. 

History: Para. 20(1)(nn) added by 1997, 'c. 25, stibsec. 5(1), applicable to 1997 ef seq. 


(nn.1) recapture of investment tax credits — child care 
space amount — total of all amounts (other than an amount 
in respect of a disposition of a depreciable property) added be- 
cause of subsection 127(27.1) or (28.1) to the taxpayer’s tax oth- 
erwise payable under this Part for any preceding taxation year; 


History: Para. 20(1)(nn.1) added by 2007, c. 35, subsec. 14(1), applicable after March 
18, 2007. 


(oo) salary deferral arrangement — any deferred amount 
under a salary deferral arrangement in respect of another person 
to the extent that it was 


(i) included under paragraph 6(1)(a) as a benefit in comput- 
ing the income of the other person for the taxation year of the 
other person that ends in the taxpayer’s taxation year, and 


(ii) in respect of services rendered to the taxpayer; 


Related Provisions: 6(1)(i) — Salary deferral arrangement payments; 6(11) — Sal- 
ary deferral. arrangement; |.12(1)(n.2) — Forfeited salary deferral, amounts; 
18(1)(o.1) — Deductions — General limitations — Salary deferral arrangement; 
87(2)G.3) — Amalgamation — continuation of corporation. See also at end of s. 20. 


(pp) idem — any amount under a salary deferral arrangement in 
respect of another person (other than an arrangement established 
primarily for the benefit of one or more non-resident employees 
in respect of services to be rendered outside Canada) to the ex- 
tent that it was 


(i) included under paragraph 6(1)(i) in computing the income 
of the other person for the taxation year of the other person 
that ends in the taxpayer’s taxation year, and 


(ii) in respect of services rendered to the taxpayer; 


Related Provisions: 18(1)(0.1) — Salary deferral arrangement; 87(2)(.3) — Amal- 
gamations — continuation of corporation. 


History: Para, 20(1)(pp) added by. 1994, c. 7, Sch. II (1991, c. 49), subsec...15(5), 
applicable to 1986 et seq. 


(qq) disability-related, modifications to buildings — an 
amount paid by the taxpayer in the year for prescribed renova- 
tions or alterations to a building used by the taxpayer primarily 
for the purpose of gaining or producing income from the build- 
ing or from a business that are made to enable individuals who 
have a mobility impairment to gain access to the building or to 
be mobile within it; 


Related Provisions: 18(3.1)(a) — Costs relating to construction of building or own- 
Disability-related equipment. 


History: Para. 20(1)(qq) was moved from 20(1)(gg) and amended, by 1994, c. 7, Sch. 
VII (1993, c. 24), subsec. 9(2), applicable with respect, to renovations and alterations 
made after 1990 except that, with respect to such renovations and alterations made 
before February 26, 1992, the reference to “prescribed renovations or alterations to a 
building” shall be read as a reference to “prescribed. renovations or alterations to a 
building of the taxpayer”. Para. 20(1)(gg) formerly read: 


(gg) an amount paid by the taxpayer in the year for such prescribed renovations 
or alterations to a building of the taxpayer that is used by the taxpayer primarily 
for the purpose of gaining or producing income therefrom or from a business as 
are made for the purpose of enabling individuals who ‘have a mobility impair- 
ment to gain access to the building or be mobile within it; 


Regulations: 8800 (prescribed renovations and alterations). 
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Proposed Addition [on hold] — 
1991 — interest ded 


20(1)(qq) [December 
tibility) 


Application: The December 20, 1991 draft legislati 
1(2), would add para. 20(1)(qq), applicable to 1972 er s 
The proposals relating | ) interest deductibility are still su ject to change; i 
be released in the future. They are not expected to be enacted any time soon. (If this 
provision is enacted, it will have to be renumbered.) See also proposed 


aft legisla 


(rr) disability-related equipment — an amount paid by the 
taxpayer in the year for any prescribed disability-specific device 
or equipment; 
Related Provisions: 20(1)(qq) — Disability-related modifications to buildings. See 
also at end of s. 20. 
History: Para. 20(1)(rr) substituted by 1994, c. 21, subsec. 12(5), applicable to 
amounts paid after February 25, 1992. That para. formerly. read: 
(rr) an amount paid by the taxpayer in the year for prescribed devices or equip- 
ment acquired primarily to assist individuals who have a sight or hearing 
impairment. 
Para. 20(1)(rr) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 9(2), applicable 
with respect to amounts paid after February 25, 1992. 


Regulations: 8801 (prescribed devices and equipment). 


(ss) qualifying environmental trusts —a_ contribution 
made in the year by the taxpayer to a qualifying environmental 
trust under which the taxpayer is a beneficiary; 
Related Provisions: 12(1)(z.1)— Inclusion in income of amount received from 
qualifying environmental trust; 87(2)(j.93) — Amalgamations — continuing corpora- 
tion; Reg. 1204(1)(f), 1204(1.1)(a)(ii) — Amount deducted under 20(1)(ss) excluded 
from resource allowance computation. 
History: Para. 20(1)(ss) amended by 1998, c. 19, s. 4, applicable to taxation years that 
end after February 18, 1997 and, for the purpose of para. 20(1)(ss), as amended, each 
contribution made after 1995 and before February 19, 1997 by a taxpayer to a trust 
(other than a mining reclamation trust as defined in subsec. 248(1)) is deemed to have 
been made on February 19, 1997. The para. formerly read: 

(ss) mining reclamation trusts —a contribution made in the year by the tax- 
payer to a mining reclamation trust under which the taxpayer is a beneficiary; 
Para. 20(1)(ss) added by 1995, c. 3, subsec. 7(1), applicable to taxation years that end 
after February 22, 1994 and, for the purpose of para. (ss), each contribution made by a 


taxpayer to a trust before February 23, 1994 shall be deemed to have been made on 
February 23, 1994. 


(tt) acquisition of interests in qualifying environmental 
trusts — the consideration paid by the taxpayer in the year for 
the acquisition from another person or partnership of all or part 
of the taxpayer’s interest as a beneficiary under a qualifying en- 
vironmental trust, other than consideration that is the assumption 
of a reclamation obligation in respect of the trust; 
Related Provisions: 12(1)(z.2) — Inclusion in income on disposition of interest in 
qualifying environmental trust; 87(2)(j.93) — Amalgamations — continuing corpora- 
tion; Reg. 1204(1)(f), 1204(1.1)(a)(ii) — Amount deducted under 20(1)(tt) excluded 
from resource allowance computation. 


History: Para. 20(1)(tt) amended by 1998, c. 19, s. 4, applicable to taxation years that 
end after February 18, 1997. The para. formerly read: 


(tt) acquisition of interests in mining reclamation trusts — the consideration 
paid by the taxpayer in the year for the acquisition from another ‘person or part- 
nership of all or part of the taxpayer’s interest as a beneficiary under a mining 
reclamation trust, other than consideration that is the assumption of a mining 
reclamation obligation in respect of the trust; and 


Para, 20(1)(tt) added by 1995, c. 3, subsec. 7(1), applicable to taxation years that end 
after February 22, 1994. 


(uu) debt forgiveness — any amount deducted in computing 
the taxpayer’s income for the year because of paragraph 
80(15)(a) or subsection 80.01(10); 


Related Provisions: 28(1)(g) — Deduction from farming or fishing income when 
using cash method. 


History: Para. 20(1)(uu) added by 1995, c. 21, subsec. 6(3), applicable to taxation 
years that end after February 21, 1994. 
(vv) countervailing or anti-dumping duty — an amount 
paid in the year by the taxpayer as or on account of an existing 
or proposed countervailing or anti-dumping duty in respect of 
property (other than depreciable property); and 


Related Provisions: 12(1)(z.6) — Refund of duties included in income: 13(21)“un- 
depreciated capital cost’”D.1, K — Inclusion of duties in UCC of depreciable property. 


visions may 


20:1, 20.2. 


, Part I, Division B 


History: Para: 20(1)(vv) added by 1999, c. 22, subsec. 9(1), applicable to amounts that 

become payable after February 23, 1998. 
(ww) split income — where the taxpayer is a specified indivi- 
dual in relation to the year, the individual’s split income for the 
year. 


Related Provisions: 120(3)(c) — No deduction in determining income not earned in 
a province and income subject to Quebec abatement; 120.4 — Income splitting tax 
(kiddie tax) payable by child. 

History: Para. 20(1)(ww) added by 2000, c. 19, s. 2, applicable to 2000 et seg. 


(1.1) Application of subsec. 13(21) — The definitions in sub- 
section 13(21) apply to any regulations made under paragraph 
(1)(a). 

Origin of subsec. 20(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 13(21)). 


(1.2) Application of subsec. 12.2(11) — The definitions in sub- 
section 12.2(11) apply to paragraph (1)(c). 

Origin of subsec. 20(1.2): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 12.2(11)). 


(2) Borrowed money — For the purposes of paragraph (1)(c), 
where a person has borrowed money in consideration of a promise 
by the person to pay a larger amount and to pay interest on the 
larger amount, 


(a) the larger amount shall be deemed to be the amount bor- 
rowed; and 


(b) where the amount actually borrowed has been used in whole 
or in part for the purpose of earning income from a business or 
property, the proportion of the larger amount that the amount 
actually so used is of the amount actually borrowed shall be 
deemed to be the amount so used. 


Related Provisions: See at end of s. 20. 
Interpretation Bulletins: IT-533: Interest deductibility and related issues. 


(2.1) Limitation of expression “interest” — For the purposes 
of paragraphs (1)(c) and (d), “interest” does not include an amount 
that is paid after the taxpayer’s 1977 taxation year or payable in 
respect of a period after the taxpayer’s 1977 taxation year, depend- 
ing on the method regularly followed by the taxpayer in computing 
the taxpayer’s income, in respect of interest on a policy loan made 
by an insurer except to the extent that the amount of that interest is 
verified by the insurer in prescribed form and within the prescribed 
time to be 


(a) interest paid in the year on that loan; and 


(b) interest (other than interest that would, but for paragraph 
(2.2)(b), be interest on money borrowed before 1978 to acquire a 
life insurance policy or on an amount payable for property ac- 
quired before 1978 that is an interest in a life insurance policy) 
that is not added to the adjusted cost basis (within the meaning 
given that expression in subsection 148(9)) to the taxpayer of the 
taxpayer’s interest in the policy. 

Related Provisions: Sce at end of s. 20. 

Regulations: 4001 (prescribed time). 

Interpretation Bulletins: [T-355R2: Interest on loans to buy life insurance policies 

and annuity contracts, and interest on policy loans (archived). 


Forms: 12210; Verification of policy loan interest by the insurer. 


(2.2) Limitation of expression “life insurance policy” — 
For the purposes of paragraphs (1)(c) and (d), a “life insurance pol- 
icy” does not include a policy 


(a) that is or is issued pursuant to a registered pension plan, a 
registered retirement savings plan, an income-averaging annuity 
contract or a deferred profit sharing plan; 


(b) that was an annuity contract issued before 1978 that provided 


for annuity payments to commence not later than the day on 
which the policyholder attains 75 years of age; or 


(c) that is an annuity contract all of the insurer’s reserves for 
which vary in amount depending on the fair market value of a 
specified group of properties. 

Related Provisions: 138(12)“life insurance policy”. See also at end of s. 20. 
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History: Para. 20(2.2)(c) added by 1994, c..7, Sch. II (1991, c. 49), subsec. 15(6), 
applicable to 1987 et seq. 
Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived); IT-533: Interest deduct- 
ibility and related issues. 


(2.3) Sectoral reserve — For the purpose of clause (1)(1)(i)(D), 
a sectoral reserve is a reserve or an allowance for impairment for a 
loan that is determined on a sector-by-sector basis (including a geo- 
graphic sector, an industrial sector or a sector of any other nature) 
and not on a property-by-property basis. 
History: Subsec. 20(2.3) added by 1998, c. 19, subsec. 81(7), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 
by 1998, c. 19, subsec. 81(4)) apply to the year and files the election with the 
Minister of National Revenue before October 1998. 


(2.4) Specified percentage — For the purpose . of. clause 
(1)()Gi)(D), a taxpayer’s specified percentage fora taxation year is 


(a) where the taxpayer has a prescribed reserve amount for the 
year, the percentage that is the percentage of the prescribed re- 
serve amount of the taxpayer for the year claimed by the tax- 
payer under clause (1)(1)Gi)(C) for the year, and 


(b) in any other case, 100%. 
History: Subsec. 20(2.4) added by 1998, c. 19, subsec. 81(7), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 
by 1998, c. 19, subsec. 81(4)) apply to the year and files the election with the 
Minister of National Revenue before October 1998. 


Regulations: 8000(a) (prescribed reserve amount). 


(3) Borrowed money — For greater certainty, if a taxpayer uses 
borrowed money to repay money previously borrowed, or to pay an 
amount payable for property described in ‘subparagraph (1)(c)(ii) 
previously acquired (which previously borrowed money or amount 
payable in respect of previously acquired property is, in this subsec- 
tion, referred to as the “previous indebtedness”), subject to subsec- 
tion 20.1(6), for the purposes of paragraphs (1)(c), (e) and (e.1), 
subsections 20.1(1) and (2), section 21 and subparagraph 
95(2)(a)(ii), and for the purpose of paragraph 20(1)(k) of the In- 
come Tax Act, Chapter 148 of the Revised Statutes of Canada, 
1952, the borrowed money is deemed to be used for the purpose for 
which the previous indebtedness was used or incurred, or was 
deemed by this subsection to have been used or incurred. 


Related Provisions: See at end of s. 20. 


History: Subsec. 20(3) amended by 2009, c. 2, s. 7, applicable in respect of interest 
paid or payable in respect of a period or periods that begin after January 27, 2009. The 
subsec. formerly. read: 


(3) For greater certainty, if a taxpayer uses borrowed money to repay money 
previously borrowed, or to pay an amount payable for property described in sub- 
paragraph (1)(c)(ii) previously acquired (which previously borrowed money or 
amount payable in respect of previously acquired property is, in this subsection, 
referred to as the “previous indebtedness”), subject to subsection 20.1(6), for the 
purposes of paragraphs (1)(c), (e) and (e.1), section 18.2, subsections 20.1(1) and 
(2), section 21 and subparagraph 95(2)(a)(ii), and for the purpose of paragraph 
20(1)(k) of the Income Tax Act, Chapter 148 of the Revised Statutes of Canada, 
1952, the borrowed money is deemed to be used for the purpose for which the 
previous indebtedness was used or incurred, or was deemed by this subsection to 
have been used or incurred. 


Subsec. 20(3) amended by 2007, c. 35, subsec. 14(2), applicable in respect of interest 
paid or payable in respect of a period or periods that begin after 2011, but amended 
before taking effect by 2009, c..2 above. The subsec. formerly read: 


(3) For greater certainty, it is hereby declared that where a taxpayer has used 
borrowed money 


(a) to repay money previously borrowed, or 
(b) to pay an amount payable for property described in subparagraph 
(1)(c)Gi) previously acquired, 


subject to subsection 20.1(6), the borrowed money shall, for the purposes of 
paragraphs (1)(c), (e) and (e.1), subsections 20.1(1) and (2), section 21 and sub- 
paragraph 95(2)(a)(ii) and for the purpose of paragraph 20(1)(k) of the Income 
Tax Act, Chapter 148 of the Revised Statutes of Canada, 1952, be deemed to 


S. 20(4) 


have been used for the purpose for which the money previously borrowed was 
used or was deemed by this subsection. to have been used, or to acquire the pro- 
perty in respect of which the amount was payable, as the case may be. 


That portion of subsec. 20(3) after para. (b) amended by 1995, c. 21, s. 45, applicable 
to expenses incurred in taxation years that begin after 1994 except that, where there has 
been a change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after 
February 22, 1994, the amended legislation applies to expenses incurred in taxation 
years of the foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation year of such foreign affiliate. 


That portion formerly read: 


subject to subsection 20.1(6), the borrowed money shall, for the purposes of 
paragraphs (1)(c), (e) and (e.1), subsections 20.1(1) and (2) and section 21, and 
for the purpose of paragraph 20(1)(k) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, be deemed to have been used for the purpose 
for which the money previously borrowed was used or was deemed by this sub- 
section to have been used, or to acquire the property in respect of which the 
amount was payable, as the case may be. 


That portion of subsec. 20(3) after para. (b) substituted by 1994, c. 21, subsec: 12(6), 
applicable to expenses incurred after 1987 except that, in its application to such ex- 
penses incurred before 1994, that portion shall be read without reference to the expres- 
sions “subject to subsection 20.1(6)” and “subsections 20.1(1) and (2)”. That portion 
formerly read: 


the borrowed money ‘shall, for the purposes of paragraph (1)(c) (or 20(1)(k) of 

the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952) and 
section 21, be deemed to have been used for the purpose for which the money, 
previously borrowed was used or was deemed by this subsection to have been 
used, or to acquire the property in respect of which the said amount was so paya- 
ble, as the case may be. 


Selected Cases [subsec. .20(3)]: Grenier v. MNR, [1992] 1 C.T.C. 2703 (TCC); 
aff'd [1998] 3 C.T.C. 243 (FCTD) (Interest deductible only on portion of loan used to 
eam income); Emerson v. R., [1986] 1 C.T.C. 422 (FCA); leave to appeal to SCC re- 
fused (June 12, 1986), Doc. 19907 [unreported] (Interest disallowed where money bor- 
rowed to repay previous loan on shares no longer owned). 


Interpretation Bulletins: IT-533: Interest deductibility and related issues. 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
I.T. Technical News: 3 Nort of a ee S assets ie a sarin g 


(4) Bad debts from dispositions of depreciable pro- 
perty — Where an amount that is owing to a taxpayer as or on ac- 
count of the proceeds of disposition of depreciable property (other 
than a timber resource property or a passenger vehicle having a cost 
to the taxpayer in excess of $20,000 or such other amount as may 
be prescribed) of the taxpayer of a prescribed class is established by 
the taxpayer to have become a bad debt in a taxation year, there 
may be deducted in computing the taxpayer’s income for the year 
the lesser of 


(a) the amount so owing to the taxpayer, and 


(b) the amount, if any, by which the capital cost to the taxpayer 

of that property exceeds the total of the amounts, if any, realized 

by the taxpayer on account of the proceeds of disposition. 
Related Provisions: 20(1)(a) — Capital cost of property; 50(1)(a) — Deemed dispo- 
sition where debt becomes bad debt; 79.1(7)(d) — Deduction by creditor for bad debt 
where property seized; 79.1(8) — No deduction for principal amount of bad debt where 
property seized by creditor. See also at end of s. 20. 


History: Subsec. 20(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(7), 
applicable with respect to amounts that are established after July 13, 1990 to have be- 
come bad debts. Subsec. 20(4) formerly read: 


(4) Uncollectable portion of proceeds of disposition of depreciable pro- 
perty — Where an amount that is owing to a taxpayer as or.on account of the 
proceeds of disposition of depreciable property (other than‘a timber resource pro- 
perty) of the taxpayer of a prescribed class is established by the taxpayer to have 
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become a bad debt in a taxation year, there may be deducted in computing the 
taxpayer’s income for the year the lesser of 
(a) the amount so owing to the taxpayer, and 


(b) the amount, if any, by which the capital cost to the taxpayer of that pro- 
perty exceeds the aggregate of the amounts, if any, realized by the taxpayer 
on account of the proceeds of disposition. 

Regulations: 7307(1) (prescribed amount). 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
220R2: CCA — proceeds of disposition of depreciable aoe IT-442R: Bad debts 
and reserve for doubtful debts. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


(4.1) Idem — Where an amount that is owing to a taxpayer as or 
on account of the proceeds of disposition of a timber resource pro- 
perty of the taxpayer is established by the taxpayer to have become 
a bad debt in a taxation year, the amount so owing to the taxpayer 
may be deducted in computing the taxpayer’s income for the year. 
Related Provisions: 50(1)(a) — Deemed disposition where debt becomes bad debt; 
79.1(7)(d) — Deduction by creditor for bad debt where property seized; 79.1(8) — No 


deduction for principal amount of bad debt where property seized by creditor. See at 
end of s. 20. 


Interpretation Bulletins: IT-442R: Bad debts and reserve for doubtful debts. 


(4.2) Bad debts re eligible capital property — Where, in re- 
spect of one or more dispositions of eligible capital property by a 
taxpayer, an amount that is described in paragraph (a) of the 
description of E in the definition “cumulative eligible capital” in 
subsection 14(5) in respect of the taxpayer is established by the tax- 
payer to have become a bad debt in a taxation year, there shall be 
deducted in computing the taxpayer’s income for the year the 
amount determined by the formula 


(A+B)-(C+D+E+F+G+H) 
where 
A is the lesser of 


(a) '/2 of the total of all amounts each of which is such an 
amount that was so established to have become a bad debt in 
the year or a preceding taxation year, and 


(b) the amount that is 


(i) where the year ended after February 27, 2000, the 
amount, if any, that would be the total of all amounts de- 
termined by the formula in paragraph 14(1)(b) (if that 
formula were read without reference to the description of 
D) for the year, or for a preceding taxation year that en- 
ded after February 27, 2000, and 


(ii) where the year ended before February 28, 2000, nil; 
B_ is the amount, if any, by which 


(a) */4 of the total of all amounts each of which is such an 
amount that was so established to be a bad debt in the year or 
a preceding taxation year 


exceeds the total of 
(b) *2 of the amount by which 
(i) the value of A 
exceeds 


(11) the amount included in the value of A because of sub- 
paragraph (b)(i) of the description of A in respect of taxa- 
tion years that ended after February 27, 2000 and before 
October 18, 2000, and 


(c) %/s of the amount included in the value of A because of 
subparagraph (b)(i) of the description of A in respect of taxa- 
tion years that ended after February 27, 2000 and before Oc- 
tober 18, 2000; 


C is the total of all amounts each of which is an amount deter- 
mined under subsection 14(1) or (1.1) for the year, or a preced- 
ing taxation year, that ends after October 17, 2000 and in respect 
of which a deduction can reasonably be considered to have been 
claimed under section 110.6 by the taxpayer; 


Income Tax Act, Part I, Division B 


D is the total of all amounts each of which is an amount deter- 
mined under subsection 14(1) or (1.1) for the year, or a preced- 
ing taxation year, thatended after February 27, 2000 and before 
October 18, 2000 and in respect of which a deduction can rea- 
sonably be considered to have been claimed under section 110.6 

' by the taxpayer; 

E is the total of all amounts each of which is an amount deter: 

“mined under subsection 14(1) or (1.1) for a preceding taxation 
year that ended before February 28, 2000 and in respect of 
which a deduction can reasonably be considered to have been 
claimed under section 110.6 by the taxpayer; 


F is the total of 


(a) 7%; of the total of all amounts each of which is the value 
determined in respect of the taxpayer for D in the formula in 
paragraph 14(1)(b) for the year, or a preceding taxation year, 
that ends after October 17, 2000, and 


(b) %o of the total of all amounts each of which is the value 

determined in respect of the taxpayer for D in the formula in 

paragraph 14(1)(b) for the year, or a preceding taxation year, 

that ended after February 27, 2000 and before October 18, 
2000; 


G is the total of all amounts each of which is the value determined 
in respect of the taxpayer for D in the formula in subparagraph 
14(1)(a)(v) (as that subparagraph applied for taxation years that 
ended before February 28, 2000) for a preceding taxation year; 
and 


H_ is the total of all amounts deducted by the taxpayer under this 
subsection for preceding taxation years. 

Related Provisions: 12(1)(i.1) — Bad debts recovered; 20(4.3) — Deemed allowa- 
ble capital loss on bad on disposition of eligible capital property; 39(11) — Bad: debt 
recovery; 50(1)(a) — Deemed disposition where debt becomes bad debt; 79.1(7)(d) — 
Deduction by creditor for bad debt where property seized; 79.1(8) — No deduction for 
principal amount of bad debt where property seized by creditor; 89(1)“capital dividend 
account”(c) — Capital dividend account; 257 — Formula cannot calculate to less. than 
zero. See also at end of s. 20. 


History: Subsec. 20(4.2) amended by 2001, c. 17, subsec..13(8), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, 


(a) the reference to the fraction “!,” in para. (a) of the description of A. shall be 
read as a reference to the fraction “%/:”; and 


(b) the reference to the fraction “3/2” in para. (b) of the description of B shall be 
read as a reference to the fraction “9/8”. 


The subsec. formerly read: 


(4.2) Idem — Where, in respect of a disposition of eligible capital property by a 
taxpayer, an amount that comes within the terms of paragraph (a) of the descrip- 
tion of E in the definition “cumulative eligible capital” in subsection 14(5) was 
included in the calculation of the taxpayer’s cumulative eligible capital and is 
established by the taxpayer to have become a bad debt in a taxation year, there 
shall be deducted in computing the income of the taxpayer for the year 


(a) the amount, if any, by which 
(i) % of the total of 


(A) the total of all amounts each of which is such an amount that 
was so established by the taxpayer to be a bad debt in the year, and 


(B) the total of all amounts each of which is such an amount that 
was so established by the taxpayer to be a bad debt ina preceding 
taxation year, 


exceeds the total of 
(ii) the total of all amounts each of which is 


(A) the taxable capital gain of the taxpayer determined under sub- 
section 14(1) for the year or a preceding taxation year and in respect 
of which a deduction can reasonably be considered to have been 
claimed under section 110.6, or 


(B) an amount determined in respect of the taxpayer for D in sub- 
paragraph 14(1)(a)(v) for the year or a preceding taxation year, and 


(iii) the total of all amounts deducted by the taxpayer under this subsec- 
tion in preceding taxation years 


and the amount, if any, by which 

(b) */s of the amount determined under clause (a)(i)(A) for the year 
exceeds 

(c) the amount determined under paragraph (a) for the year 
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shall be deemed to be an allowable capital loss of the taxpayer from a disposition 
of capital property by the taxpayer in the year. 
Subpara. 20(4.2)(a)(ii) amended by 1995, c. 3, subsec. 7(2), applicable to taxation years 
thatend after February 22, 1994. Subpara. (ii) formerly read: 


(ii) the total of all amounts each of which is an amount determined under subpar- 
agraph 14(1)(a)(v) in respect of the taxpayer for the year or a preceding taxation ~ 
- year, and in respect of which a deduction under section 110.6 ‘sd reasonably be 
considered to have been claimed, and 
Interpretation Bulletins: 
property. 


(4.3) Deemed allowable capital loss — Where, in respect of 
one or more dispositions of eligible capital property by a taxpayer, 
an amount that is described in paragraph (a) of the description of E 
in the definition “cumulative eligible capital” in subsection 14(5) in 
respect of the taxpayer is established by the taxpayer to have be- 
come a bad debt in a taxation year, the taxpayer is deemed to have 
an allowable capital loss from a disposition of capital property in 
the year equal to the lesser of 


(a) the total of the value determined for A and * of the value 
determined for B in the formula in subsection (4.2) in respect of 
the taxpayer for the year; and 


IT-123R6: Transactions involving eligible capital 


(b) the total of all amounts each of which is 


(i) the value determined for C or paragraph (a) of the descrip- 
tion of F in the formula in subsection (4.2) in respect of the 
taxpayer for the year, 


(ii) 4 of the value determined for D or pari staph (b) of the 
description of F in the formula in subsection (4.2) in-respect 
of the taxpayer for the year, or 


(iii) */; of the value determined for E or G in the formula in 
subsection (4.2) in respect of the taxpayer for the year. 
History: Subsec. 20(4.3) added by 2001, c. 17, subsec. 13(8), applicable to taxation 


years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, 


(a) the reference to the fraction “/;” in para. (a) and subpara. (b)(iii) shall be read 
as a reference to the fraction “*/s”; and 


" (b) subpara. (b)(ii) shall be read without reference to the expression “?/s of’. 


(5) Sale of agreement for saie; mortgage or hypothecary 
claim included in proceeds of disposition — Where depre- 
ciable property, other than a timber resource property, of a taxpayer 
has, in a taxation year, been disposed of to.a person with whom the 
taxpayer was dealing at arm’s length, and the. proceeds of disposi- 
tion include an agreement for the sale of, or a mortgage or hypothe- 
cary claim on, land that the taxpayer has, in a subsequent taxation 
year, sold to a person with whom the taxpayer was dealing-at arm’s 
length, there may be deducted in computing the income of the tax- 
payer for the subsequent year an amount equal to the lesser of 


(a) the amount, if any, by which the principal amount of the 
agreement for sale, mortgage or hypothecary claim outstanding 
at the time of the sale exceeds the consideration paid by the pur- 
chaser to the taxpayer for the agreement for sale, mortgage or 
hypothecary claim, and 


(b) the amount determined under paragraph (a) less the amount, 
if any, by which the proceeds of disposition of the depreciable 
property exceed the capital cost to the it Sandu of that property: 


Related Provisions: See at end of s. 20. 


History: The portion of subsec. 20(5) before para. (b) amended by 2001, c. 17, subsec. 
203(2), in force June 14, 2001. That portion formerly read: 


(5) Sale of agreement for sale or mortgage included:in proceeds of dispo- 
sition — Where depreciable property, other than a timber resource property, of a 
taxpayer has, in a)taxation year, been disposed, of to a person with whom. the 
taxpayer was dealing at arm’s length, and the proceeds of disposition include an 
agreement for sale of or mortgage on land that the taxpayer has, in a subsequent 
taxation year, sold to a person with whom the taxpayer was dealing at arm’s 
length, there may be deducted in computing the. income of the taxpayer for the 
subsequent year an amount equal to the lesser of 


(a) the amount, if any, by which the principal amount of the agreement for 
sale or mortgage outstanding at the time of the sale exceeds the considera- 
tion paid by the purchaser to the taxpayer for the agreement for sale or mort- 
gage, and 


S. 20(7) 


Interpretation Bulletins: IT-323: Sale of mortgage included in proceeds of disposi- 
tion of depreciable. property’ (archived). 


(5.1) Sale of agreement for sale, mortgage or hypothecary 
claim included in proceeds of disposition — Where a timber 
resource property of a taxpayer has, in a taxation year, been dis- 
posed of to a person with whom the taxpayer was dealing at arm’s 
length, and the proceeds of disposition include an agreement for 
sale. of, or a mortgage or hypothecary claim on, land that the tax- 
payer has, in a subsequent taxation year, sold to a person with 
whom the taxpayer was dealing at arm’s length, there may. be de- 
ducted in computing the income of the taxpayer for the subsequent 
year the amount, if any, by which the principal amount of the agree- 
ment for sale, mortgage or hypothecary claim outstanding at the 
time of the sale exceeds the consideration paid by the purchaser to 
the taxpayer for the aclu for sale, mortgage or hypothecary 
claim. 


Related Provisions: See at end of s..20. 


History: Subsec. 20(5.1) amended by, 2001, .c. 17, subsec, 203(3), in force June: 14; 
2001. The subsec. formerly read: 


(5.1) Idem — Where a timber resource property of a taxpayer has, in a taxation 
year, been disposed of to a person with whom the taxpayer was dealing at arm’s 
length, and the proceeds of disposition include an agreement for sale of or mort- 
gage oni land that the taxpayer has, in a subsequent taxation year, sold to.a person 
with whom the taxpayer was dealing at arm’s length, there may be deducted in 
computing the income of the taxpayer for the subsequent year the amount, if any, 
by which the principal amount of the agreement for sale or mortgage outstanding 
at the time of the sale exceeds the consideration paid by the’ purchaser to the 
taxpayer for the agreement for. sale or mortgage. 


(6): Special reserves — Where an amount is deductible in com- 
puting income for a taxation year under paragraph (1)(m) as a re- 
serve, in respect of 


(a) articles of food or drink that it is reasonably anticipated will 
have to be delivered after the end of the year, or 


(b) transportation that it is reasonably anticipated will have to be 
provided after the end of the year, 


there shall be substituted for the amount determined under that par- 
agraph an amount not exceeding the total of amounts included in 
computing the taxpayer’s income from the business for the year that 
were received or receivable (depending on the method regularly fol- 
lowed by the taxpayer in computing the taxpayer’s profit) in the 
year in respect of 


(c) articles of food or drink. not delivered before the end of the 
year, or 


(d) transportation not provided before the end of the year, 


as the case may be. 


Related Provisions: 12(1)(e) — Reserves in respect of certain goods and services, 
etc., rendered. See also at end of s. 20. 


Interpretation Bulletins: IT-154R: Special reserves. 


(7) Where para. (1)(m) does not apply — Paragraph (1)(m) 
does not apply to allow a deduction 


(a) as a reserve in respect of guarantees, 
warranties; 


(b) in computing the income of a taxpayer for a taxation year 
from a business in any case where the taxpayer’s income for the 
year from that business is computed in accordance with the 
method authorized by subsection 28(1); or 


(Cc) as a reserve in respect of insurance, except that in computing 
an insurer’s income for a taxation year from an insurance busi- 
ness, other than a life insurance business, carried on by it, there 
may be deducted as a policy reserve any amount that the insurer 
claims not exceeding the amount prescribed in respect of the in- 
surer for the year. 

Selected Cases [para. 20(7)(c)]: Gore Mutual Insurance Co. v: R., [1997] 2 €.T.C. 


2530 (TCC) (Decision in Co-Operators General'Insurance not affected by SCC deci- 
sion in Notre-Dame de Bons Secours). 


Related Provisions: 12(1)(e) —Income inclusion in‘ following year; 12(1)(s) — 
Reinsurance commission; 12.5(1)‘‘reserve transition amount’? — Insurer’s: transitional 
rules — accounting changes; 18(1)(e.1) — Unpaid policy claims; 20(26) — Deduction 


indemnities or 


149 


S. 20(7) 


for unpaid claims reserve adjustment; 87(2.2)— Amalgamation of ‘insurers; 
88(1)(g) — Windup of subsidiary insurer; 138(3)(a)(i) — Policy reserves for life insur- 
ance business; 139.1(8)(b) — No deduction for policy dividend paid on demutualiza- 
tion; Reg. 8100(a) — Unpaid claims reserve adjustment. See also at end of s. 20. 
History: Para. 20(7)(c) amended by 1997, c. 25, subsec. 5(2), applicable to 1996 et 
seq. Para. (c) formerly read: 


(c) as a reserve in respect of insurance, except that an insurance corporation may, 
in computing its income for a taxation year from an insurance business, other 
than a life insurance business, carried on by it, deduct as policy reserves such 
amounts as are prescribed for the purposes of this paragraph. 


Selected Cases [subsec. 20(7)]: Sears Canada Inc. v. Canada, [1989] 1 C.T.C. 
127 (FCA); leave to appeal to SCC refused (1989), 100 N.R. 160 (note), (sub nom. 
Sears Can. Inc. v. MNR) (Maintenance agreement for appliances constituted indem- 
nity; reserves disallowed); Amesbury Distributors Ltd. v. R., [1984] C.T.C. 667 
(FCTD) (Reserve from fee charged to dealers for after-sales service disallowed); Mister 
Muffler Ltd. v. R., [1974] C.T.C. 813 (FCTD) (No reserve permitted for part of 
purchase price constituting contingent allowance for replacement). 


Regulations: 1400(1) (amount prescribed for 20(7)(c)); for structured settlement 
reserves, see Reg. 1400(3)E; for earthquake reserves, see Reg. 1400(3)L. 
Interpretation Bulletins: IT-154R: Special reserves. 


(8) No deduction in respect of [sale of] property in certain 
circumstances — Paragraph (1)(n) does not apply to allow a de- 
duction in computing the income of a taxpayer for a taxation year 
from a business in respect of a property sold in the course of the 
business if 


(a) the taxpayer, at the end of the year or at any time in the im- 
mediately following taxation year, 


(i) was exempt from tax under any provision of this Part, or 


(ii) was not resident in Canada and did not carry on the busi- 
ness in Canada; or 


(b) the sale occurred more than 36 months before the end of the 
year. 


Proposed Addition — 20(8)(c), (d) 


_ (c) the purchaser of the property sold was a corporation that, 
immediately after the sale, 


(i) was controlled, directly or indirectly, in ay manner 
_ whatever, by the taxpayer, 


(ii) was controlled, directly or indirectly, in any manner 
whatever, by a person or group of persons that controlled 
the taxpayer, directly or indirectly, in any manner 
whatever, or 


(iii) controlled the taxpayer, directly or indirectly, in any 
manner whatever; or 


(d) the purchaser of the property sold was a partnership in 
which the taxpayer was, immediately after the sale, a majority 
interest partner. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 12(1), 
will add paras. 20(8)(c) and (d), applicable in respect of property sold by a taxpayer 
after December 20, 2002. However, if a property so sold pursuant to an agreement in 
writing made before December 21, 2002 is transferred to the purchaser before 2004 


(a) subsec. 20(8), as it read immediately before its amendment, pene in respect 
of the property; and 


(b) for the purpose of applying para. 20(1)(n) to the taxpayer for a taxation year 
in respect of the property, a reasonable amount as a reserve in respect of an 
_ amount not due in respect of the sale may not exceed the amount that would be 
reasonable if the proceeds from any subsequent disposition of the property that 
the purchaser receives before the aed of the taxation year were received by the 
taxpayer, 
Technical Notes (July 2010): Paragraph 20(1)(n) allows a taxpayer to claim a 
reserve in, respect of the taxpayer’s profit from the sale of certain property, where all _ 
or part of the proceeds of the sale are not due until at least two years after the time of 
sale. However, subsection 20(8) provides that this reserve is limited to taxation years 
that end less than 36 months after the time of the sale. For example, where the taxa- 
tion year is 12 months, the reserve is available in the taxation ee in which he aac 
occurred and the two subsequent taxation years. D 


New paragraphs 20(8)(c) and (d) generally apply, in respect of disyenitions of pro- 

perty that occur after December 20, 2002, to provide that the reserve under paragraph 
20(1)(n) is not available to a taxpayer where the purchaser of the property is a corpo- 
ration controlled by the dsl orisa sites of when the rclecuih is a major- 
ity interest partner. ee 


Letter from Dept. of Ghancs: Oct. 9, 2003: 


Income Tax Act, Part I, Division B 


Sere tot 2002, n : ) 

amount that the transferor would be entitled to claim as a ‘reserve fore a taxation year ; 
under Paragraph aha of tact would be reduced if the. transferee é a 
before the | of th if 2 
dispositio 


from the ‘subsequent de prsidon of the property b Aa ea paid to t fhe transferor 
proceeds from the original transfer. 


We will recommend similar grandfathering i in respect of the roped amendment 6 
subsection 44(7) of the Act . 


Thank you for bringing this sa to my attention. 
Yours sincerely, Le hj 
Brian Emewein, Director, Tax eciiliion Division, Tax Polidy Bratt 


Related Provisions: 149 — Exemptions; 256(5.1) — Meaning of “controlled, di- 
rectly or indirectly”. See also at end of s. 20. 


Interpretation Bulletins: IT-152R3: Special reserves — sale of land; IT-154R: Spe- 
cial reserves. 


(9) Application of para. (1)(cc) — In lieu of making any deduc- 
tion of an amount permitted by paragraph (1)(cc) in computing a 
taxpayer’s income for a taxation year from a business, the taxpayer 
may, if the taxpayer so elects in prescribed manner, make a deduc- 
tion of '/io of that amount in computing the taxpayer’s income for 
that taxation year and a like deduction in computing the taxpayer’s 
income for each of the 9 immediately following taxation years. 
Related Provisions: 13(12) — Application of 20(1)(cc); 96(3) — Election by mem- 
bers of partnership. See also at end of s. 20. 

Regulations: 4100 (prescribed manner). 

Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(10) Convention expenses — Notwithstanding _ paragraph 
18(1)(b), there may be deducted in computing a taxpayer’s income 
for a taxation year from a business an amount paid by the taxpayer 
in the year as or on account of expenses incurred by the taxpayer in 
attending, in connection with the business, not more than two con- 
ventions held during the year by a business or professional organi- 
zation at a location that may reasonably be regarded as consistent 
with the territorial scope of that organization. 

Related Provisions: 67.1(3) — Meals and entertainment included in fee for conven- 


tion; Canada-U.S. Tax Treaty:Art. XXV:9 — Fees for convention held in U.S. deducti- 
ble if would be deductible in Canada. See also at end of s. 20. 


Selected Cases [subsec. 20(10)]: Wees v. Canada, [1995] 1 C.T.C. 2711 (FCA) 
(Seminars and inhouse meetings held to be conventions and deductions limited). 


Interpretation Bulletins: IT-131R2: Convention expenses; IT-357R2: Expenses of 
training. 


(11) Foreign taxes on income from property exceeding 
15% — In computing the income of an individual from a property 
other than real property for a taxation year after 1975 that is income 
from a source outside Canada, there may be deducted the amount, if 
any, by which, 


Proposed Amendment — 20(11) openir 


Application: The July 16, 2010 draft legislation (Part, 2—| 
183(3), will amend the opening words of ‘subsec. -20(11) by substitu me 
movable “property” for “ real property”, to come into force on Ro 


Technical Notes (July 2010): See under 124). 
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Subdivision b — Income or Loss ftom a Business or Property 


(a) such part of any income or profits tax paid by the taxpayer to 
the government of a country other than Canada for the year as 
may reasonably be regarded as having been paid in respect of an 
amount that has been included in computing the taxpayer’s in- 
come for the year from the property, 


exceeds 
(b) 15% of the amount referred to in paragraph (a). 


Related Provisions: 20(12) — Deduction for foreign tax-as alternative to: credit; 
94(3)(b) [proposed] — Application to trust deemed resident in Canada; 
104(22)-(22.4) — Foreign tax credit (FTC) for beneficiaries of trust; 126(1) — FTC; 
126(7)“non-business-income tax’(b) — Limitation on FTC; 144(8:1)— Employees 
profit sharing plan — FTC; Canada-U.S. Tax Treaty:Art: XXIX:5(c) — Optional, rule 
for US “S” corporation. See also at end of s. 20. 
Interpretation Bulletins: IT-201R2: Foreign tax. credit — trusts and beneficiaries; 
IT-270R3: Foreign tax credit; IT-506: Foreign income taxes as a deduction from 
income. 


(12) Foreign non-business income tax — In computing a tax- 
payer’s income for a taxation year from a business or property, 
there may be deducted such amount as the taxpayer claims not ex- 
ceeding the non-business income tax paid by the taxpayer for the 
year to the government of a country other than Canada (within the 
meaning assigned by subsection 126(7) read without reference to 
paragraphs (c) and (e) of the definition “non-business-income tax” 
in that subsection) in respect of that income, other than any ‘such 
tax, or part thereof, that can reasonably be regarded as having been 
paid by a corporation in respect of income from a share of the capi- 
tal stock of a foreign affiliate of the corporation. 


7 ase Amendment - —_ 20(1 Ae 


income of: a ‘taxpayer who is nenideut in ‘Canada at. any time i an a) 


taxation year from a business or property for the year, there may — 
be ¢ eo he any amount that the taxpayer cl 


nent of a ake other than Canada nan the 
gned by su i 


those hat subs ae that can, a 
garded ; as having been whee: by. 


to icit the requir 
be resident im Canada hota all or part of the year for which the Glalma is made. This 
am ndment is clarifying only, and applicable after December 20, 2002. ee 


ingly, the amendment is effective for any application of the Act after that date.) _ 


Related Provisions: 20(11) — Deduction to limit foreign tax credit of individual; 
93.1(1) — Where shares are owned by partnership; 94(3)(b) [proposed] — Application 
to trust deemed resident in Canada; 104(22)—(22.4) — Foreign tax credit for benefi- 
ciaries of trust; 126(1) — Foreign tax credit; 126(1.1) — Application to authorized for- 
eign bank; 126(7)“non-business-income tax’’(c) — Limitation on foreign tax credit. See 
also at end of s. 20. 


History: Subsec. 20(12) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 9(3), 
applicable to 1992 et seg. Subsec. 20(12) formerly read: 


(12) In computing the income of a taxpayer for a taxation year, there may be 
deducted such amount as the taxpayer may claim not exceeding the non-business 
income tax paid by the taxpayer for the year to the government of a country 
other than Canada (within the meaning assigned by the definition “non-business- 
income tax” in subsection 126(7), if that definition read without reference to 
paragraphs (c) and (e) thereof) other than any such tax, or part thereof, that may 
reasonably be regarded as having been paid by a corporation in respect of in- 
come from a share of the capital stock of a foreign affiliate of the corporation. 


Selected Cases [subsec. 20(12)]: Kaiser v. MNR, [1991] 2 C.T.C. 2168 (TCC) 
(No deduction for foreign non-business income); Taylor v. Canada, [1991] 1 C.T.C. 
304 (FCA) (Deduction allowed in respect of non-business income tax paid during pe- 
riod of residence only). 


S. 20(14)(a) 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trusts and beneficiaries; 
IT-270R3: Foreign tax credit; IT-506: Foreign income taxes as a deduction from 
income. 


(12.1) Foreign tax where no economic profit — In computing 
a taxpayer’s income for a taxation year from’ a business, there may 
be deducted the amount that the taxpayer claims not exceeding the 
lesser of 


(a) the amount of foreign tax (within the meaning assigned by 
subsection 126(4.1)) that 


(i)is in respect of a property used in the business for a period 
of ownership by the taxpayer or in respect of a related trans- 
action (as defined in subsection 126(7)); 


(ii) is paid by the taxpayer for the year, 


(ili) is, because of subsection 126(4.1), not:included in com- 
puting the taxpayer’s business-income tax. or non-business- 
income tax, and 


(iv) where the taxpayer is a corporation, is not an amount that 
can reasonably be regarded as having been paid in respect of 
income from a share of the capital stock of a foreign affiliate 
of the taxpayer, and 


(b) the portion of the taxpayer’s income for the year from the 
business thatis attributable to the property for the period or to a 
related transaction (as defined.in subsection 126(7)). 


Related Provisions: 20(13) — Deduction for foreign tax on dividend from foreign 
affiliate; 126(1.1) — Application to authorized foreign bank. 


History: Subsec. 20(12.1) added by 1999, c. 22, subsec. 9(2), applicable to 1998 et 
seq. 


(13) Dividend on share from foreign affiliate of taxpayer — 
In computing the income for a taxation year of a taxpayer resident 
in Canada, there may be deducted such amount in respect ofa divi- 
dend received ‘by the taxpayer in the year on a share owned by the 
taxpayer of the capital stock of a foreign affiliate of the taxpayer as 
is oe C subdivision i. 


Proposed Amendment — —_— — 20(1 3) 


(13) Deductions under subdivision i — In computing the in- 
come for a taxation year of a taxpayer resident in Canada, there 
may be deducted such amounts as are provided by subdivision i. . 
Application: The August 19, 2011 draft legislation (foreign affiliates), s. 4, will 
amend subsec. a to aes as pabover SS to taxation years that end after 
1994, 


See also reer. under s. 90 re ode ee deadline. 


Technical Notes: Subsection 20(13) provides that, in computing tHe i income for a 
taxation year ofa taxpayer resident in Canada, there may be deducted such amount in 
respect of ¢ a dividend received by the taxpayer in the year on a share owned by the 
taxpayer of the capital stock of a foreign ; affiliate of the taxpayer as is provided by 
subdivision i of Division B of Part I of the Act. 


This subsection i is being amended to instead provide that, in computing the income 
for a taxation year of a taxpayer resident in Canada, there may be deducted such 
amounts as are provided by subdivision i. This amendment is being made to ensure 
that deductions provided for in that subdivision that are not tied to dividends, for 
example deductions under subsection 91(4) and new subsections 90(6) and (9), are 
included in section 20. An analogous amendment in respect of amounts required by 
subdivision i to be ae in a a Vaxpayer s income was recently 3 made to Paragraph 
12(1)k). 


Related Provisions: 20(12.1) — Deduction for foreign tax where no economic 
profit; 91(5) — Amount deductible in respect of dividends received from foreign affili- 
ate; 93.1(2) — Dividends received from foreign affiliate by partnership; 113(1) — De- 
duction re dividend received from foreign affiliate: See also at end of s. 20. 


(14) Accrued bond interest — Where, by virtue of an assign- 
ment or other transfer of a debt obligation, other than an income 
bond, an income debenture, a small business development bond or a 
small. business bond, the transferee has become entitled. to an 
amount of interest that accrued on the debt obligation for a period 
commencing before the time of transfer and ending at that time that 
is not payable until after that time, that amount 


(a) shall be included as interest in computing the transferor’s in- 
come for the transferor’s taxation year in which the transfer oc- 
curred, except to the extent that it was otherwise included in 
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S. 20(14)(a) 


computing the transferor’s income for the year or a preceding 
taxation year; and 


(b) may be deducted in computing the transferee’s income for a 

taxation year to the extent that the amount was included as inter- 

est in computing the transferee’s income for the year. 
Related Provisions: 12(9) — Deemed accrual; 16(3) — Purchase of bond at a dis- 
count; 20(21) — Deduction on disposition of debt obligation; 53(2)(1) — Adjusted cost 
base — amounts to be deducted; 138(12)“gross investment revenue ”E(b) — Inclusion 
in gross investment revenue of insurer; 142.4(1)‘‘tax basis”(m) — Disposition of speci- 
fied debt obligation by financial institution; 142. 4(3)(b) — Disposition of specified 
debt obligation by financial institution; 142.5(3)(a) — Mark-to-market debt obligation; 
214(6) — Deemed interest; 214(9) — Deemed resident. See also at end of s. 20. 


Selected Cases [subsec. 20(14)]: Trzop v. R., [2000] 4 C.T.C. 2093 (TCC) (Gain 
from deemed disposition of asset did not change basis of assessment from which earlier 
appeal taken); Antosko (H.B.) v. Canada, [1994] 2 C.T.C. 25 (SCC) (Ability to claim 
deduction not dependent on inclusion of interest by transferor), 
Regulations: 211 (information return by financial institution). 


Interpretation Bulletins: IT-396R: Interest income; IT-410R: Debt obligations — 
accrued interest on transfer (archived). 


(14.1) Interest on debt obligation — Where a person who has 
issued a debt obligation, other than an income bond, an income de- 
benture, a small business development bond or a small business 
bond, is obligated to pay an amount that is stipulated to be interest 
on that debt obligation in respect of a period before its issue (in this 
subsection referred to as the “unearned interest amount”) and it is 
reasonable to consider that the person to whom the debt obligation 
was issued paid to the issuer consideration for the debt obligation 
that included an amount in respect of the unearned interest amount, 


(a) for the purposes of subsection (14) and section 12, the issue 
of the debt obligation shall be deemed to be an assignment of the 
debt obligation from the issuer, as. transferor, to the person to 
whom the obligation was issued, as transferee, and an amount 
equal to the unearned interest amount shall be deemed to be in- 
terest that accrued on the obligation for a period commencing 
before the issue and ending at the time of issue; and 


(b) notwithstanding paragraph (a) or any other provision of this 
Act, no amount that can reasonably be considered to be an 
amount in respect of the unearned interest amount shall be de- 
ducted or included in computing the income of the issuer. 


Related Provisions: 261(7)-(10) — Functional currency reporting. See also at end 
of s. 20. 


(15) [Repealed] 


History: Subsec. 20(15) repealed by 2003, c. 28, subsec. 3(2), applicable to taxation 
years that end after 2002. The subsec. formerly read: 


(15) Regulations — For greater certainty it is hereby declared that, in the case 
of a regulation made under paragraph (1)(v.1) allowing to a taxpayer an amount 
in respect of natural accumulations of petroleum or natural gas in Canada, oil or 
gas wells in Canada or mineral resources in Canada, 


(a) there may be allowed to the taxpayer by that regulation an amount in 
respect of any or all such accumulations, wells or resources; and 


(b) notwithstanding any other provision contained in this Act, the Governor 
in Council may prescribe the formula by which the amount that may be al- 
lowed to the taxpayer by that regulation shall be determined. 


(16) Terminal loss — Notwithstanding paragraphs 18(1)(a), (b) 
and (h), where at the end of a taxation year, 


(a) the total of all amounts used to determine A to D in the defi- 
nition “undepreciated capital cost” in subsection 13(21) in re- 
spect of a taxpayer’s depreciable property of a particular class 
exceeds the total of all amounts used to determine E to J in that 
definition in respect of that property, and 


Proposed Amendment — 20(16)(a) 


(a) the total of all amounts used to determine A to D.1 in the 
definition “undepreciated capital cost” in subsection 13(21) in 
respect of a taxpayer’s depreciable property of a particular 
class exceeds the total of all amounts used to determine E to K 
in that definition in respect of that property, and 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 12(3), _ 


will amend para. 20(16)(a) to read as above, applicable to taxation years that end 
after February 23, 1998. : : : 


Income Tax Act, Part I, Division B 


(b) the taiaver no cies: owns any property of that class, 

in computing the taxpayer’s income for the year 
(c) there shall be deducted the amount of the excess determined 
under paragraph (a), and 


(d) no amount shall be deducted for the year under paragraph 

(1)(a) in respect of property of that class. 
Related Provisions: 13(1) — Recapture where E to J exceed A to D; 13(6) — 
Misclassified property; 13(21.1) — Limitation on disposition of a building; 13(21.2) — 
Limitation where affiliated person acquires the property; 20(16.1) — Limitations on 
terminal loss; 20(16.2) — Meaning of “taxation year” and “year”; 20(16.3) — Property 
disposed of after ceasing business; 28(1)(g) — Deduction from farming or fishing in- 
come when using cash method; 70(13) — Capital cost of depreciable property on 
death; 80(9)(c) — Reduction of capital cost on debt forgiveness ignored for CCA pur- 
poses; 132.2(1)(d) [to be repealed], 132.2(5)(d) [draft] — Deemed capital cost of de- 
preciable property following mutual fund reorganization; 138(11.8) — Rules on trans- 
fer of depreciable property; 164(6)(b)— Disposition of property by legal 
representative of deceased taxpayer. See also at end of s. 20. 
History: That portion of subsec. 20(16) following para. (d) repealed by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 15(8), applicable to taxation years beginning after July 13, 
1990. That portion formerly read: 

and the amount of the excess determined under paragraph (a) shall be deemed to 

have been deducted under paragraph (1)(a) in computing the taxpayer’s income 

for the year from a business or property. . 
Selected Cases [subsec. 20(16)]: Landrus v. R., [2009] 4 C.T.C. 189 (FCA) (No 
frustration of stop-loss rules in transfer to partnership); Duncan v. R., [2002] 4 C.T.C. 1 
(FCA) (Statutory purpose of CCA scheme apparent and was abused by transactions); 
Gordon v. Canada, [1995] 2 C.T.C. 2185 (TCC) (Uncompleted film held to be “depre- 
ciable property”. Terminal loss allowed). 
Interpretation Bulletins: IT-195R4: Rental property —CCA restrictions; IT- 
288R2: Gifts of capital properties to a charity and others; IT-464R: CCA — leasehold 
interests; IT-465R: Non-resident beneficiaries of trusts; IT-478R2: CCA — recapture 
and terminal loss; IT-522R: Vehicle, travel and sales expenses of employees. 


(16.1) Idem — Subsection (16) does not apply in respect of a pas- 
senger vehicle of a taxpayer that has a cost to the taxpayer in excess 
of $20,000 or such other amount as is prescribed. 


Proposed Amendment — 20(16. 1) 


(16.1) Non-application of subsec., q e — Subsection (16), 4 
does not apply 


(a) in respect of a passenger ‘chicls ae a anpave that fae a 
cost to the taxpayer in excess of $20, 000 or any other amount — 
that is prescribed; and - 


(b) in respect of a taxation year in respect of. a property ios 
was a former property deemed by Panerph 13(4. 3)(a) or (b) - 
to be owned by the taxpayer, TA ae 


(i) within 24 months after the taxpayer last owned the for- 
mer property, the taxpayer or a person not dealing at arm’s” 
length with the taxpayer acquires a similar property in re- 
spect of the same fixed place to which the former property 
applied, and — 


(ii) at the end of the taxation year, the taxpayer or th pe 2h 
son owns the similar property or another similar property in 
respect of the same fixed ~ to which the former Pros : 


perty applied. 
Application: The July 16, 2010 draft eae cuit 1 technical ae 124), 
will amend subsec. 20(16.1) to read as above, — in sagen of Nasncsri vo 
that end after December 20, 2002. a 


Technical Notes (July 2010): Subsection 20(16.1) fievines that a iat loss 
under subsection 20(16) i in respect of a depreciable property that is a “pass 
hicle” ’ costing more than a prescribed amount (currently set at $30, 000) i is 
ible in computing income. That rule is renumbered as paragraph 20(16.1)(a) 
paragraph 20(16.1)(b) is added, applicable to taxation years that end after Dece 

20, 2002. These amendments are made concurrently with the addition of subse i 
13(4. 2) and (4.3) and with the amendment of the aie 
perty” in subsection 248(1). 
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Subdivision b — Income or Loss from a Business or Property 


Related Provisions: 13(2) — No recapture on luxury automobile; 13(7)(g) — Maxi- 
mum capital cost of passenger vehicle; 13(8) — Disposition after ceasing business; 
20(16.2) — Meaning of “taxation year” and “year”; 87(2)(g.5) — Amalgamation — 
continuing corporation for 20(16.1)(b); Reg. 1 100(2. 5) — 50% CCA in year of disposi- 
tion. See also at end of s. 20. 


History: Subsec. 20(16.1) amended by 1994, c..7, Sch. VIII (1993, c. 24), subsec. 
9(4), applicable to taxation years and fiscal,periods' beginning after June 17, 1987 that 
end after 1987. Subsec. 20(16.1) formerly read: 


(16.1) Idem — Notwithstanding paragraph (16)(c);,. where an excess amount is 
determined under paragraph (16)(a) at the end of a taxation year in respect of a 
passenger vehicle having a cost to a taxpayer in excess of $20,000 or such other 
amount as may be prescribed, that excess amount shall not be deducted in com- 
puting the taxpayer’s income for the year. 


Regulations: 7307(1) (prescribed amount). 
Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss; IT-521R: 


Motor vehicle expenses claimed by self-employed individuals; IT-522R: Vehicle, 
travel and sales expenses of employees: 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


(16.2) Reference to “taxation year” and “year” of indivi- 
dual — Where a taxpayer is an individual and the taxpayer’s in- 
come for a taxation year includes income from a business the fiscal 
period of which does not coincide with the calendar year, if depre- 
ciable property acquired for the purpose of gaining or producing 
income from the business has been disposed of, each reference in 
subsections (16) and (16.1) to a “taxation year” and “‘year’’ shall, for 
greater certainty, be read as a reference to a “fiscal period”. 

Related Provisions: 11(2) — References to “taxation year’ and “year”; 20(16.3) — 


Exception — disposition after ceasing business; 249 — Taxation year; 249.1 — Fiscal 
period. 

Origin of subsec. 20(16.2): R.S.C. 1985, c.1 (Sth Supp.) (formerly contained in 
para. 13(3)(a)). 

Interpretation Bulletins: IT-478R2: CCA — ecaplate and terminal loss. 


(16.3) Disposition after ceasing business — Where a tax- 
payer, after ceasing to carry on a business, has disposed of depre- 
ciable property of the taxpayer of a prescribed class that was ac- 
quired by the taxpayer for the purpose of gaining or producing 
income from the business. and that was not subsequently used by the 
taxpayer for some other purpose, in applying subsection (16) or 
(16.1), each reference in that subsection to a “taxation year’ and 
“year” shall, notwithstanding anything in subsection (16.2), not be 
read as a reference to a “fiscal period”. 

Origin of subsec. 20(16.3): R.S.C. 1985, c.1 (5th Supp.) (formerly contained in 
para. 13(8)). 

Interpretation Bulletins: IT-478R2: CCA — recapture and terminal loss. 


(17) Reduction of inventory allowance deduction — Not- 
withstanding paragraph 20(1)(gg) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, the deduction allowed 
under that paragraph to a taxpayer for a taxation year shall be re- 
duced by 3% of that proportion of the lesser of 


(a) the cost amount to the taxpayer of the taxpayer’s qualifying 


inventory, that was disposed of during the year by the.taxpayer in’ 


a specified transaction to a person with whom the taxpayer was 
not dealing at arm’s length, and 

(b) the cost amount to the taxpayer of the taxpayer’s qualifying 
inventory at the beginning of the year, 


that the number of days in the year and after the date of disposition 
is of 365. 


Baicctad Cases gine. 20(17)}: Brault-Clement Inc. v. Canada, f19991.1 1 CTC; 
44 (FCA); leave to appeal to SCC refused (Sept. 24, 1992), Doc. 22970. [unreported] 


S. 20(20) 


(Taxpayer was mandatary of provincial government in collecting tobacco tax; tax not 
part of “cost amount?’ of tobacco products in inventory); Plaza Pontiac Buick Ltd. v. 
MNR, [1991] 2 C.T.C. 259 (FCTD); aff'd [1994] 1 C.T.C: 27: (FCA), (Automobiles 
leased to customers not “held for sale’’). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...’). 


(18), Definitions — For the purposes of this subsection and sub- 
section (17), 


“qualifying inventory” means, tangible property described in sub- 
paragraphs 20(1)(gg)(i) and (41) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, other than real property or 
an interest therein or property of a taxpayer that becomes property 
of a new corporation by virtue of an amalgamation or merger; 


“specified transaction” means 


(a) a distribution by a corporation of qualifying inventory on or 
in the course of its winding-up, 


(b) a disposition by a taxpayer of all or a substantial part of the 
taxpayer’s qualifying inventory, or 


(c) a disposition at a particular time of qualifying inventory by a 
taxpayer one of the principal purposes of which was to permit a 
person with whom the taxpayer does not deal at arm’s length to 
obtain a deduction in respect thereof under paragraph 20(1)(gg) 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, for that person’s first taxation year commencing 
after the particular time, 


but does not include any such distribution or disposition by a tax- 
payer to another person during a taxation year of that other person 
that ends at least 11 months after the commencement of the taxation 
year of the taxpayer during which the distribution or disposition 
occurs. 


1.T. Application Rules: 69 (meaning of “Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952”). 


Me ene butlnial ia ae 


n), subsec. 
cae Notes (July 2010): on a, 20( iD. Bove, 


(19) Annuity.contract — Where a taxpayer has in a_ particular 
taxation year received.a payment. under an annuity contract. in re- 
spect of which, an. amount was by virtue. of subsection 12(3). in- 
cluded in computing the taxpayer’s income for a taxation year com- 
mencing before 1983, there may be deducted in computing the 
taxpayer’s income for the particular year such amount, if any, as is 
allowed by regulation. 

Related Provisions: 20(20) — Disposal of annuity where payments have not com- 


menced; 148(9)“adjusted cost basis” — Amount deducted reduces adjusted cost basis. 
See also at end of's. 20. 


Regulations: 303 (amounts that may be deducted). 


(20) Life insurance policy [disposed of] — Where in a taxa- 
tion year a taxpayer disposes of an interest in a life insurance policy 
that is not an annuity contract (otherwise than as a consequence of a 
death) or of an interest in an annuity contract (other than a pre- 
scribed annuity contract), there may be deducted in computing the 
taxpayer’s income for the year an amount equal to the lesser of 


(a) the total of all amounts in respect of the interest in the policy 
that. were included under section 12.2 of this, Act.or paragraph 
56(1)(d.1) of the: Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the taxpayer’s income 
for the year or a preceding taxation year, and 


(b) the amount, if any, by which the adjusted cost basis (within 
the meaning assigned by section 148) to the taxpayer of that in- 
terest immediately before the disposition exceeds the proceeds 
of the disposition (within the meaning assigned by section 148) 
of the interest that the policyholder, a beneficiary or an assignee 
became entitled to receive. 


Related Provisions: 148(2) —- Deemed proceeds of disposition; 248(8) — Meaning 
of “consequence” of death: See-also:at end of s. 20. 
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History: That portion of subsec. 20(20) preceding para. (b) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 15(9), applicable with respect to dispositions occurring 
after 1989. That portion formerly read: 


(20) Where a taxpayer has in a particular taxation year disposed of an interest in 
a life insurance policy that is not an annuity contract (otherwise than as a conse- 
quence of a death) or an interest in an annuity contract under which annuity 
payments have not commenced and in respect of which an amount was included 
by virtue of subsection 12.2(1) or (3) of this Act or subsection 12.2(4) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, in com- 
puting the taxpayer’s income for a taxation year, there may be deducted in com- 
puting the taxpayer’s income for the particular year an amount eel to the lesser 
of 


(a) the total of all amounts each of which is an amount in respect of the 
interest in the policy that was included by virtue of subsection 12.2(1), (3) or 
(5) of this Act or subsection 12.2(4) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, in computing the taxpayer’s income 
for the year or a preceding taxation year, and 

Regulations: 304 (prescribed annuity contract). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

IT-87R2: Policyholders’ 


Interpretation Bulletins: income from life insurance 


policies. 


(21) [Deduction on disposition of] Debt obligation — 


Where a taxpayer has in a particular taxation year disposed of a | 


property that is an interest in a debt obligation for consideration 
equal to its fair market value at the time of disposition, there may be 
deducted in computing the taxpayer’s income for the particular year 
the amount, if any, by which 


Proposed Amendment — 20(21) opening words 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
183(5), will amend the opening words of subsec. 20(21) by substituting “If a taxpayer” 
for “Where a taxpayer” and “interest in, or for civil law a right in,” for “interest in”, to 
come into force on Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


(a) the total of all amounts each of which is an amount that was 
included in computing the taxpayer’s income for the particular 
year or a preceding taxation year as interest in respect of that 
property 

exceeds the total of all amounts each of which is 


(b) the portion of an amount that was received or became receiv- 
able by the taxpayer in the particular year or a preceding taxa- 
tion year that can reasonably be considered to be in respect of an 
amount described in paragraph (a) and that was not repaid by the 
taxpayer to the issuer of the debt obligation because of an ad- 
justment in respect of interest received before the time of dispo- 
sition by the taxpayer, or 


(c) an amount in respect of that property that was deductible by 
the taxpayer by virtue of paragraph (14)(b) in computing the tax- 
payer’s income for the particular year or a preceding taxation 
year. 
Related Provisions: 12(9) — Deemed accrual; 51(1)(c) — Exchange of convertible 
property is disposition for purposes of 20(21); 142.5(3)(a) — Mark-to-market debt ob- 
ligation; 142.5(8)(c) — First deemed disposition of mark-to-market debt obligation; 
142.5(8.2)(a) — First deemed disposition of specified debt obligation. See also at end 
of s. 20. 
History: Para. 20(21)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 9(5), 
applicable with respect to dispositions occurring after December 20, 1991. Para. 
20(21)(b) formerly read: 
(b) the portion of an amount that was received or became receivable by the tax- 
payer at or before that time that can reasonably be considered to be in respect of 
an amount described in paragraph (a) and that was not repaid by the taxpayer to 
the issuer of the debt obligation because of an adjustment in respect of interest 
received before that time by the taxpayer, or 
Para, 20(21)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(10), applica- 
ble to 1986 et seg. Para. 20(21)(b) formerly read: 
(b) the portion of an amount that was received or became receivable by the tax- 
payer at or before that time as can reasonably be considered to be in respect of an 
amount described in paragraph (a), or 


Interpretation Bulletins: IT-396R: Interest income. 


(22) Deduction for [insurer’s] negative reserves — In com- 
puting an insurer’s income for a taxation year, there may be de- 
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ducted the amount included under paragraph 12(1)(e.1) in comput- 
ing the insurer’s income for the preceding taxation year. 

Related Provisions: 87(2.2) — Amalgamation of insurers; 88(1)(g)(@) — Windup of 
subsidiary insurer; 138(11.91)(d.1) — Computation of income for non-resident insurer, 
See also at end of s. 20. 


History: Subsec. 20(22) added by 1997, c. 25, subsec. 5(3), applicable to 1996 et seq. 
Regulations: 1400(2) (negative reserves). 


(23) [Repealed under former Act] 


(24) Amounts paid for undertaking future obligations — 
Where an amount is included under paragraph 12(1)(a) in comput- 
ing a taxpayer’s income for a taxation year in respect of an under- 
taking to which that paragraph applies and the taxpayer paid a rea- 
sonable amount in a particular taxation year to another person as 
consideration for the assumption by that other person of the tax- 
payer’s obligations in respect of the undertaking, if the taxpayer and 
the other person jointly so elect, 


(a) the payment may be deducted in computing the taxpayer’s 
income for the particular year and no amount is deductible under 
paragraph (1)(m) or (m.1) in computing the taxpayer’s income 
for that or any subsequent taxation year in respect of the under- 
taking; and 
(b) where the amount was received by the other person in the 
course of business, it shall be deemed to be an amount described 
in paragraph 12(1)(a). 
Related Provisions: 20(25)— Manner of election; 87(2)(j) — Amalgamations — 
special reserve; 220(3.2), Reg. 600 — Late filing or revocation of election, See also at 
end of s. 20. 
History: Subsec. 20(24) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
9(6), applicable to 1991 et seg. Subsec. 20(24) formerly read: 


(24) Where a taxpayer has under paragraph 12(1)(a) included in computing the 
taxpayer’s income for a taxation year amounts in respect of services not rendered 
or goods not delivered before the end of the year and the taxpayer has paid a 
reasonable amount in a particular taxation year to another taxpayer for undertak- 
ing to provide those services or goods, if the payer and the recipient have jointly 
so elected, the following rules apply: 
(a) the payer may deduct the payment in computing the payer’s income for 
the particular year and no amount is deductible in respect of those services 
and goods under paragraph (1)(m) in computing the payer’s income for that 
or any subsequent taxation year; and 
(b) for the purposes of paragraph 12(1)(a), the recipient shall be deemed to ~ 
have received the payment in the course of a business on account of services 
not rendered or goods not delivered before the end of the taxation year in 
which the recipient received the payment. 
Interpretation Bulletins: IT-154R: Special reserves; IT-321R: Insurance agents and 
brokers — unearned commissions (archived). 


Forms: T2 SCH 13: Continuity of reserves. 


(25) Manner of election — An election under subsection (24) 
shall be made by notifying the Minister in writing on or before the 
earlier of the days on or before which either the payer or the recipi- 
ent is required to file a return of income pursuant to section 150 for 
the taxation year in which the payment to which the election relates 
was made. 

Related Provisions: See at end of s. 20. 

Interpretation Bulletins: IT-154R: Special reserves, 


(26) Transition deduction re unpaid claims reserve — An 
insurer may deduct, in computing its income for its taxation year 
that includes February 23, 1994, such amount as the insurer claims 
not exceeding the amount prescribed to be the insurer’s unpaid 
claims reserve adjustment 


Proposed Repeal — -20(26) 


Application: The October 31, 2011 draft legislation, subsec. 7(3), will repeal subs ‘ 
20(26), applicable to taxation years that begin after October 31, 2011. 


Technical Notes: Subsection 20(26) provides a transitional rule ree to - 
introduction of eae that insurers fully discount their unpaid claims reserves 
for tax purpo: : - 
This subsection coils an insurer to: Vicar in ciel its i 
year that includes February 23, 1994, an amount not exce ing the a 
(under part LXXX oft os Income Tax Regularionsy be ‘the insur 
reserve adjustment. — a — 
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Related Provisions: 12.3 — Net reserve inclusion; 20(7)(c) — Deduction for policy 
reserves; 87(2)(g.1) — Amalgamation; Reg. 1400 — Deduction for policy reserves. 
See also at end of s. 20. 


History: Subsec. 20(26) amended by 1995, c. 3, subsec. 7(3), applicable to taxation 
years that include February 23, 1994. Subsec. (26) formerly read: 


(26) Deduction re net reserve adjustment — In computing the income from a 
business of a taxpayer who is an insurer or whose business includes the lending 
of money for the taxpayer’s first taxation year that commences after June 17, 
1987 and ends after 1987, there may be deducted an amount equal to the tax- 
payer’s prescribed amount of net-reserve adjustment or such lesser amount as the 
taxpayer may claim. 


Regulations: coat (unpaid claims reserve adjustment). 


(27) Loans, ‘etc., acquired in ordinary course of busi- 
ness — For the purposes of computing a deduction under para- 
graph (1)(1), (1.1). or (p) from the income for a taxation year of a 
taxpayer who. was an insurer or whose ordinary. business included 
the lending of money, a loan or lending asset or an instrument or 
commitment described in paragraph (1)(1.1) acquired from a person 
with whom the taxpayer did not deal at arm’s length for an amount 
equal to its fair market value shall be deemed to have been acquired 
by the taxpayer in the ordinary course of the taxpayer’s business of 
insurance or the lending of money where 


(a) the person from whom the loan or lending asset or instru- 
ment or commitment was acquired carried on the business. of in- 
surance or! the lending of money; and 


(b) the loan or lending asset was made or acquired or the instru- 
ment or commitment was issued, made or assumed by the per- 
son in the ordinary course of the person’s business of insurance 
or the lending of money. 

Related Provisions: See at end of s. 20. 

Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


(27.1) Application of subsecs. 13(21) and 138(12) — The 
definitions in subsections 13(21) and 138(12) apply to this section. 


Origin of subsec. 20(27.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsecs. 13(21) and 138(12)). 


(28) Deduction [for building] before available for use — In 
computing a taxpayer’s income from.a business or property for a 
taxation year ending before the time a building or a part thereof 
acquired after 1989 by the taxpayer becomes available for use by 
the taxpayer, there may be deducted.an amount not exceeding the 
amount by which the lesser of 


(a) the amount that would be deductible under paragraph (1)(a) 
for the year in respect of the building if subsection 13(26) did 
not apply, and 


(b) the taxpayer’s income for the year from renting the building, 
computed without reference to this subsection and before de- 
ducting any amount in respect of the building under paragraph 
(1)(a) 

exceeds 


(c) the amount deductible under paragraph (1)(a) for.the year in 
respect. of the building, computed. without reference to .this 
subsection, 


and any amount so deducted shall be deemed to be an amount de- 
ducted by the taxpayer under paragraph (1)(a) in computing the tax- 
payer’s income for the year. 

Related Provisions: 20(29) — Deduction before available for use. See also at end of 
s./20: 


History: Subsec. 20(28) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 15(11), 
applicable to taxation years ending after 1989. 


(29) Idem — Where, because of subsection 18(3.1), a deduction 
would, but for this subsection, not be allowed to a taxpayer in re- 
spect of an outlay ‘or expense in respect of a building; or part 
thereof, and the outlay or expense would, but for that subsection 
and without reference to this subsection, be deductible in computing 
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the taxpayer’s income for a taxation year, there may be deducted in 
respect of such outlays and expenses in computing the taxpayer’s 
income for the year an amount equal to the lesser of 


(a) the total of all such outlays or expenses, and 


(b) the taxpayer’s income for the year from renting the building 
or the part thereof computed without reference to subsection 
(28) and this subsection. 


Related Provisions: 18(3.1)(a) — Costs relating to construction of building or own- 
ership of land. See also at end of s. 20. 


History: Subsec. 20(29) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 15(11), 
applicable in respect of outlays and expenses made or incurred after 1989. 


(30) Specified reserve adjustment — For the purpose of the 
description of N in subclause (1)(1)(ii)(D)CD), the specified reserve 
adjustment for a loan of a taxpayer for a taxation year is the amount 
determined by the formula 


0.1(A x B x C/365) 
where 


A. is the carrying amount of the impaired loan that is used or would 
be used in determining the interest income on the loan for the 
year. in accordance with .generally accepted. accounting 
principles; 

B is the effective interest rate on the loan for the year determined 
in accordance with generally accepted accounting principles; 
and 


C is the number of days in the year on which the loan is impaired. 
Related Provisions: See at end of s. 20. 
History: Subsec. 20(30) added by 1998, c. 19, subsec. 81(8), applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer elects in writing to have the amendment to para. 20(1)(1) (made 
by 1998, c. 19, subsec. 81(4)) apply to the year and ‘files the election with the 
Minister of National Revenue before October 1998. 


Related Provisions [s. 20]: 18 — Limitations on deductions; 67 — Expenses must 
be reasonable; 67.1 — Limitation on expenses for meals and entertainment; 67.3 — 
Limitation re motor vehicle expenses; 78 — Unpaid amounts; 107.2 — Distribution by 
a retirement compensation arrangement; 138(11.5)(k) — Transfer of business by non- 
resident insurer; 138(11.91)(f) — Computation of income of non-resident insurer. 


Definitions [s. 20]: “adjusted cost base” — 54, 248(1); “allowable capital loss” — 
38(b), 248(1); “amortized cost’, “amount” — 248(1); “amount payable” — (in respect 
of a policy loan) 20(27.1), 138(12); “anniversary day” — 12.2(11), 20(1.2); “annu- 
ity” — 248(1); .“arm’s length” — 251(1); “assistance” —79(4), | 125.4(5), 248(16), 
(16.1), (18), (18.1); “authorized foreign bank” — 248(1); “available for use” — 
13(27)-G1), 248(19); “borrowed money” — 20(2), 20.101), 248(1); “business” — 


248(1); “business-income tax” — 126(7); “calendar year’ — Interpretation Act 
37(1)(a); “Canada” — 255; “Canadian oil and gas property expense” — 66.4(5), 
248(1); “Canadian partnership” — 102(1), 248(1); “capital cost” — 13(7)-(7.4), 


70(13), 128.1€1)(c), 128.1(4)(c), 132.2(1)(d); “capital property” — 54, 248(1); “class 
of shares” — 248(6); “consequence of the death” — 248(8); “controlled” — 256(5.1), 
(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “cumulative eligible capi- 
tal” — 14(5), 248(1); “deferred amount” — 248(1); “deferred profit sharing plan” — 
147(1), 248(1); “depreciable property” — 13(21), 248(1); “disposition” — 13(21), 
20(27.1), 248(1); “dividend” — 248(1); “eligible capital property’? — 54, 248(1); “em- 
ployee” — 248(1);“‘employee life and:health trust” — 144.1(2), 248(1); “employees 
profit sharing plan” — 144(1), 248(1); “employer” — 248(1); “excluded amount” — 
20(1)(e)(iv.1); “exempt income” — 248(1); “fiscal period” — 249(2), 249.1; “foreign 
affiliate” —95(1), 248(1); “foreign tax” — 126(4:1); “goods~ and services: tax” — 
248(1); “immovable” — Quebec Civil'Code art. 900-907; “income” — from business 
or property 9(1), (3); “income-averaging annuity contract”, “income bond’, “income 
debenture’, “individual”, “insurance corporation”, “insurer” — 248(1); “interest in real 
property” — 248(4); “interest” — in respect of a policy loan 20(27.1), 138(12); “inter- 
est paid” — 20(2.1); “inventory”, “lending asset’, “life insurance business” — 248(1); 
“life insurance policy” — 20(2.2),’ 138(12), 248(1); “majority interest partner” — 
248(1); “‘mark-to-market property” —'142.2(1); “mineral resource”, “Minister” — 
248(1); “month” — Interpretation Act 35(1); “motor vehicle” — 248(1); “movable” — 
Quebec Civil Code art. 900-907; “net cost of pure insurance” — 148(9)“adjusted cost 
basis” L(a), Reg. 308; “net income stabilization account” — 248(1); “non-business-in- 
come tax” — 126(7); “non-resident”, “oil or gas well” — 248(1); “passenger vehicle”, 
“person” — 248(1); “policy loan” —138(12); “pooled registered pension plan’ — 
147.5(1), 248(1); “prescribed” — 248(1); “prescribed annuity contract” — Reg. 304; 
“principal amount” — 248(1), (26); “proceeds of disposition” — 13(21), 20(27.1); 
“property” — 248(1); “province” — Interpretation Act 35(1); “qualifying environmen- 
tal trust” —211.6(1), 248(1); “registered pension plan” — 248(1); “registered retire- 
i ; “registered supplementary unemployment bene- 
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fit plan” — 145(1), 248(1); “regulation” — 248(1); “resident”, “resident in Canada” — 
250; “restricted financial institution”, “retirement compensation arrangement”, “salary 
deferral arrangement” — 248(1); “sectoral reserve” — 20(2.3); “series” — 248(10); 
“share”, “shareholder” — 248(1); “small business bond” — 15.2(3), 248(1); “small 
business development bond” — 15.1(3), 248(1); “specified individual” — 120.4(1), 
248(1); “specified percentage” — 20(2.4); “specified reserve adjustment” — 20(30); 
“split income” — 120.4(1), 248(1); “subsidiary controlled corporation”, “superannua- 
tion or pension benefit” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); 
“taxable income” — 2(2), 248(1); “taxation year” —11(2), 20(16.2), (16.3), 249; “tax- 
payer” — 248(1); “testamentary . trust” — 108(1), 248(1); “timber resource pro- 
perty” — 13(21), 248(1); “Treasury Board” — 248(1); “trust” — 104(1), 248(1, (3); 
“anit trust” — 108(2), 248(1); “writing” — Interpretation Act 35(1); “year” — 11(2), 
20(16.2), (16.3). 


1.T. Application Rules [s. 20]: 20(3)(b), 20(5)(b). 


20.01 (1) PHSP [private health services plan] premiums — 
Notwithstanding paragraphs 18(1)(a) and (h) and subject to subsec- 
tion (2), there may be deducted in computing an individual’s in- 
come for a taxation year from a business carried on by the indivi- 
dual and in which the individual is actively engaged on a regular 
and continuous basis, directly or as a member of a partnership, an 
amount payable by the individual or partnership in respect of the 
year as a premium, contribution or other consideration under a pri- 
vate health services plan in respect of the individual, the indivi- 
dual’s spouse or common-law partner or any person who is a mem- 
ber of the individual’s household if 


(a) in the year or in the preceding taxation year 


(i) the total of all amounts each of which is the individual’s 
income from such a business for a fiscal period that ends in 
the year exceeds 50% of the individual’s income for the year, 
or 


(ii) the individual’s income for the year does not exceed the 
total of $10,000 and the total referred to in subparagraph (i) 
in respect of the individual for the year, 


on the assumption that the individual’s income from each busi- 
ness is computed without reference to this subsection and the 
individual’s income is computed without reference to this sub- 
section and subdivision e; and 


(b) the amount is payable under a contract between the indivi- 
dual or partnership and 


(i) a person licensed or otherwise authorized under the laws 
of Canada or a province to carry on in Canada an insurance 
business or the business of offering to the public its services 
as trustee, 


(ii) a person or partnership engaged in the business of offer- 
ing to the public its services as an administrator of private 
health services plans, or 


(ili) a person the taxable income of which is exempt under 
section 149 and that is a business or professional organiza- 
tion of which the individual is a member or a trade union of 
which the individual or a majority of the individual’s em- 
ployees are members. 


Related Provisions:  53(2)(c)(xii) — Reduction in ACB of partnership interest; 
118.2(2)(q) — Medical expense credit for premiums. 


Interpretation Bulletins: IT-339R2: Meaning of “private health services plan”; IT- 
502: Employee benefit plans and employee trusts. 


(2) Limit — For the purpose of calculating the amount deductible 
under subsection (1) in computing an individual’s income for a tax- 
ation year from a particular business, 


(a) no amount may be deducted to the extent that 


(i) it is deducted under this section in computing another in- 
dividual’s income for any taxation year, or 


(ii) it is included in calculating a deduction under section 
118.2 in computing an individual’s tax payable under this 
Part for any taxation year; 
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-'(b) where an amount payable under a private health services 
plan relates to a period in the year throughout which | 


(i) each of one or more persons pnp 
(A) is employed on a full-time basis (other than ona tem- 
porary or seasonal basis) in the particular business ori 
another business carried on by m) 2 “viotell 

(I) the individual (otherwise than as a member of a 
partnership), 3 0 { 
(ID) a partnership of which the individual is a majority 
interest partner, or | 
(II) a corporation affiliated with the individual, and 


(B) has accumulated not less than three months of service 
in that employment since the person last became so em- 


ployed, and 
(ii) the total number of persons employed in a business de- 
scribed in clause (i)(A), with whom the individual deals at 
arm’s length and to whom coverage is extended under the 
plan, is not less than 50% of the total number of persons each 
of whom is a person 


(A). who carries on the particular business or is employed 
in a business described in clause (i)(A), and 


(B) to whom coverage is extended under the plan; 


the amount so deductible in relation to the period shall not ex- 
ceed the individual’s cost of equivalent coverage under the plan 
in respect of each employed person who deals at arm’s length 
with the individual and who is described in subparagraph (i) in 
relation to the period; 


(c) subject to paragraph (d), where an amount payable under a 
private health services plan relates to a particular period in the 
year, other than a period described in paragraph (b), the amount 
so deductible in relation to the particular period shall not exceed 
the amount determined by the formula 


(A/365) x (B + C) 
where 


A is the number of days in the year that are included in the par- 
ticular period, 


B is the product obtained when $1,500 is multiplied by the 
number of persons each of whom is covered under the plan, 
and ; 


(i) is the individual or the individual’s spouse or com- 
mon-law partner, or 


(ii) is a member of the individual’s household and has at- 
tained the age of 18 years before the beginning of the par- 
ticular period, and 


C_ is the product obtained when $750 is multiplied by the num- 
ber of members of the individual’s household who, but for 
the fact that they have not attained the age of 18 years before 
the particular period began, would be included in computing 
the product under the description of B; and 


(d) where an amount payable under a private health services 
plan relates to a particular period in the year (other than a period 
described in paragraph (b)) and one or more persons with whom 
the individual deals at arm’s length are described in subpara- 
graph (b)(i) in relation to the particular period, the amount so 
deductible in relation to the particular period shall not exceed 
the lesser of the amount determined under the formula set out in 
paragraph (c) and the individual’s cost of equivalent coverage in 
respect of any such person in relation to the particular period. 


Related Provisions: 20.01(3) — Cost of equivalent coverage; 118.2(2)(q) — Medi- 


cal expense credit for premiums. 


(3) Equivalent coverage — For the purpose of subsection (2), an 
amount payable in respect of an individual under a:private health 
services plan in relation to a period does not exceed the individual’s 
cost of equivalent coverage under the plan in respect of another per- 
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son in relation to the period to the extent that, in relation to the 
period, the amount does not exceed the product obtained when 


(a) the amount that would be the individual’s cost of coverage 
under the plan if the benefits and coverage in respect'of the indi- 
vidual, the individual’s spouse or common-law. partner and the 
members of the individual’s household were identical to. the, be- 


nefits and coverage made available in respect of the other per- 


son, the other person’s spouse or common- law partner and the 
members of the other person’s household 


is ; multiplied by 


(b) the percentage of the cost 36.< coverage under the plan in re- | 


“spect of the other person that is payable by the:individual or a 
partnership of which the individual is a member. 


History [s:) 20.01]: The: opening words of :subsec, 20.01(1), subpara. (i) of the 
description.of Bin pata: 20,01 2c) and para. 20,01(3)(a) amended by 2000, c. 12, 
Sch.,2, s. 1, to, replace “spouse” with “spouse or common-law partner”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional tules reproduced in the 
History to 248(1)"common-law partner”. 


S. 20.01 added by 1999, c. 22, s. 10, applicable to amounts that become payable after 
1997. 


Definitions [s. 20.01]: “affiliated” — 251.1; “amount” — 248(1); “‘arm’s length” — 
251(1); “business”: — 248(1); “Canada” —.255, Interpretation Act 35(1); ““common- 
law partner’ — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “cost ‘of 
equivalent coverage” — 20.01(3); “employed”, “employee”, “employment” — 248(1); 
“fiscal period” —'249.1; “immovable” — Quebec Civil Code art: 900-907; “indivi- 
dual”, “majority interest partner’ —'248(1); “month” — Interpretation Act 35(1); “per- 
son”, “private health services plan” — 248(1); “province” — Interpretation Act 35(1); 
“taxable income” — 248(1); “taxation year’ — 249. 


Interpretation Bulletins [s. 20.01]: See under 20.01(1). 


20.1 (1) Borrowed money used to earn income from pro- 
perty — Where 


(a) at\any time after 1993 borrowed\money ceases to be used by 
a taxpayer for the purpose of earning, income from a capital pro- 
Ga fothse than tee Property or Repipcne Property), and 


(b) the amount of the borrowed money that was so used by the 


taxpayer immediately before. that time exceeds the total of 


(i) where the taxpayer disposed of the property at that time 
for an amount of consideration that is not less than the fair 
market value, of the property at that time, the amount of the 
borrowed money used to acquire the consideration, 


(ii) where the taxpayer disposed of the property at that time 
and subparagraph (i) does not apply, the amount of the: bor- 
rowed money that, if the taxpayer had received as. considera- 
tion an amount of money equal to the amount by which the 
fair market value of the property at that time exceeds the 
amount included in the total by reason of subparagraph (111), 
would be considered to be used to acquire the consideration, 


(iii) where the taxpayer disposed of the property at that time 
for consideration that includes a reduction in the amount of 
the borrowed money, the amount of the reduction, and 


(iv) where the taxpayer did not dispose of the property at that 
time, the amount of the borrowed money that, if the taxpayer 
had disposed of the property at that time and received as con- 
sideration an amount of money equal to the fair market value 
of the property at that time, would be considered. to be used 
to acquire the consideration, 


an. amount of the borrowed money equal to the excess. shall, to the 
extent that the amount is outstanding after that time, be deemed to 
be used by the taxpayer for the purpose of earning income from the 
property. 


(2) Borrowed money used to earn income from busi- 
ness — Where at any particular time after 1993 a taxpayer ceases 
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to carry ona business and; asa consequence, borrowed money 
ceases'to be used by the taxpayer for the purpose of earning income 
from the business, the following rules apply: 


(a) where, at any time (in this paragraph referred to as the “time 
of disposition”) at or after the particular time, the taxpayer dis- 
poses of property that was last used by the taxpayer in the busi- 
ness, an amount of the borrowed money equal. to the lesser of 


(i) the fair market value of the property at the time of disposi- 
tion, and 


(ii) the amount of the borrowed money ieeceantiy at the 
time of disposition that is not deemed by this paragraph to 
have been used before the time of disposition to acquire any 
other property 


shall be deemed to have been used by the taxpayer immediately 
before the time of disposition to acquire the property; 


(b) subject to paragraph (a), the borrowed money shall, after the 
particular time, be deemed not to have been used to acquire pro- 
perty that was used by the taxpayer in the business; 


(c) the portion of the borrowed money outstanding at any time 
after the particular time that is not deemed by paragraph (a) to 
have been used before that subsequent time to acquire property 
shall be deemed to be used by the taxpayer at that subsequent 
time for the purpose of earning income from the business; and 


(d) the business shall be deemed to have fiscal periods after the 
particular time that coincide with the taxation years of the tax- 
payer, except that the first such fiscal period shall be deemed to 

» begin at the end,.of the, business’s last fiscal period, that began 
before the particular time. 


Related Provisions: 20.1(3) — Deemed dispositions — rules. 


Selected Cases [subsec. 20.1(2)]: Ciebien v. R.; [2002] 3 C.T:C. 2001 (TCC) 
(Interest deductible where borrowed funds used to acquire business property that had 
been lost by default). 


(3) Deemed dispositions — For the purpose of paragraph (2)(a), 


(a) where a property was used by a taxpayer in a business that 
the taxpayer has ceased to carry on, the taxpayer shall be 
deemed to dispose of the property at the time at which the tax- 
payer begins to use the property in another business or for any 
other purpose; © 


(b) where a taxpayer, who has at any time ceased to carry on a 
business, regularly used a property in part in the business and in 
part for some other purpose, 


(i) the taxpayer shall be deemed to have disposed of the pro- 
perty at that time, and 


(ii) the fair market value of the property at that time shall be 
deemed to equal the proportion of the fair market value of 
the property at that time that the use regularly made. of. the 
property in the business was of the whole use regularly made 
of the property; and 


(c) where the taxpayer is a trust, subsections 104(4) to (5.2) do 
not apply. 


(4) Amount payable for property — Where an amount is paya- 
ble by a taxpayer for property, the amount shall be deemed, for the 
purposes of this section and, where subsection (2) applies with re- 
spect to the amount, for the purposes of this Act, to be payable in 
respect of borrowed money used by the taxpayer to acquire the 
property. 

Interpretation Bulletins: IT-533: Interest deductibility and related issues. 


(5) Interest in partnership — For the purposes of this section, 
where borrowed money that has been used to acquire an interest in 
a partnership is, as a consequence, considered to be used at any time 
for the purpose of earning income from a business or property of 
the partnership, the borrowed money shall be deemed to be used at 
that time for the purpose of earning income from property that is the 
interest in the partnership and not to be used for the purpose of 
earning income from the business or property of the partnership. 
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(6) Refinancings — Where at any time a taxpayer uses borrowed 
money to repay money previously borrowed that was deemed by 
paragraph (2)(c) immediately before that time to be used for the 
purpose of earning income from a business, 


(a) paragraphs (2)(a) to (c) apply with respect to the borrowed 
money; and 

(b) subsection 20(3) does not apply with respect to the borrowed 
money. 


Related Provisions [s. 20.1]: 20(3)— Use of borrowed money; 87(2)(j.6) — 
Amalgamations — continuing corporation. 


History [s. 20.1]: S. 20.1 enacted by 1994, c. 21, s. 13, applicable after 1993. 


Definitions [s. 20.1]: “amount”, “borrowed money”, “business” — 248(1); “capital 
property” — 54, 248(1); “depreciable property” — 13(21), 248(1); “fiscal period” — 


249.1; “immovable” — Quebec Civil Code art. 900-907; “property”, “taxpayer” — 
248(1); “time of disposition” — 20.1(2)(a). 


pci Bulletins: IT-533: Interest esata! and related issues. 


20.2 (1) Interest — authorized foreign bank — interpreta- 
tion — The following definitions apply in this section. 


“branch advance” of an authorized foreign bank means an amount 
allocated or provided by, or on behalf of, the bank to, or for the 
benefit of, its Canadian banking business under terms that were 
documented, before the amount was so allocated or provided, to the 
same extent as, and in a form similar to the form in which, the bank 
would ordinarily document a loan by it to a person with whom it 
deals at arm’s length. 


“branch financial statements” of an authorized foreign bank for a 
taxation year means the unconsolidated statements of assets and lia- 
bilities and of income and expenses for the year, in respect of its 
Canadian banking business, 


(a) that form part of the bank’s annual report for the year filed 
with the Superintendent of Financial Institutions as required 
under section 601 of the Bank Act, and accepted by the Superin- 
tendent, and 


(b) if no filing is so required for the taxation year, that are pre- 
pared in a manner consistent with the statements in the annual 
report or reports so filed and accepted for the period or periods 
in which the taxation year falls, 


except if the Minister demonstrates that the statements are not pre- 
pared in accordance with generally-accepted accounting principles 
in Canada as modified by any specifications applicable to the bank 
made by the Superintendent of Financial Institutions under subsec- 
tion 308(4) of the Bank Act (in this definition referred to as “modi- 
fied GAAP”), in which case it means the statements subject to such 
modifications as are required to make them comply with modified 
GAAP. 


Related Provisions: 115(1)(a)(ii) — Foreign bank’s Canadian income calculated 
using branch financial statements. 


“calculation period” of an authorized foreign bank for a taxation 
year means any one of a series of regular periods into which the 
year is divided in a designation by the bank in its return of income 
for the year or, in the absence of such a designation, by the 
Minister, 


(a) none of which is longer than 31 days; 


(b) the first of which commences at the beginning of the year 
and the last of which ends at the end of the year; and 


(c) that are, unless the Minister otherwise agrees in writing, con- 
sistent with the calculation periods designated for the bank’s 
preceding taxation year. 


Income Tax Act, Part I, Division B 


(2) Formula elements — The following descriptions apply for 
the purposes of the formulae in subsection (3) for any calculation 
period in a taxation year of an authorized foreign bank: 


A is the amount of the bank’s assets at the end of the period; 


BA is the amount of the bank’s branch advances at the end of the 
period; 

IBA is the total of all amounts each of which is a reasonable 
amount on account of notional interest for the period, in respect 
of a branch advance, that would be deductible in computing the 
bank’s income for the year if it were interest payable by, and the 
advance were indebtedness of, the bank to another person and if 
this Act were read without reference to paragraph 18(1)(v) and 
this section; 

IL is the total of all amounts each of which is an amount on'account 
of interest for the period in respect of a liability of the bank to 
another person or partnership that would be deductible in com- 
puting the bank’s income for the year if this Act were read with- 
out reference to paragraph 1!8(1)(v) and this section; and 

L is the amount of the bank’s liabilities to other persons and part- 
nerships at the end of the period. 


Related Provisions: 20.2(4) — Branch amounts; 20.2(5)— Notional interest for 
IBA. 


(3) Interest deduction — In computing the income of an author- 
ized foreign bank from its Canadian banking business for a taxation 
year, there may be deducted on account of interest for each calcula- 
tion period of the bank for the year, 
(a) where the total amount at the end of the period of its liabili- 
ties to other persons and partnerships and branch advances is 
95% or more of the amount of its assets at that time, an amount 
not exceeding 
(i) if the amount of liabilities to other persons and partner- 
ships at that time is less than 95% of the amount of its assets 
at that time, the amount determined by the formula 


IL + IBA x (0.95 x A—L)/BA 


and 


(ii) if the amount of those liabilities at that time is greater 
than or equal to 95% of the amount of its assets at that time, 
the amount determined by the formula 


IL x (0.95 x A) /L 
and 
(b) in any other case, the total of 
(i) the amount determined by the formula 


IL+IBA 
and 
(ii) the product of 


(A) the amount claimed by the bank, in its return of in- 
come for the year, not exceeding the amount determined 
by the formula 


(0.95 x A) — (L+ BA) 
and 


(B) the average, based on daily observations, of the Bank 
of Canada bank rate for the period. 
Related Provisions: 18(1)(v) — No other interest deduction allowed: 220) == 
Formula element descriptions; 20.2(4) — Branch amounts; 218.2(2) — Part XII.1 tax 
on taxable interest expense; 219 — Branch tax on Canadian branch; 257 — Formulas 
cannot calculate to less than zero. 


(4) Branch amounts — Only amounts that are in respect of an 
authorized foreign bank’s Canadian banking business, and that are 
recorded in the books of account of the business in a manner consis- 
tent with the manner in which they are required to be treated for the 
purposes of the branch financial statements, shall be used to 
determine 


(a) the amounts in subsection (2); and 
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(b) the amounts in subséction (3) of an authorized foreign bank’s 
assets, liabilities to other persons and partnerships, and branch 
advances. 


(5) Notional interest — For the. purposes.of the description of 
IBA in subsection (2), a reasonable. amount on account of notional 
interest for a calculation period in respect of a branch advance is the 
amount that would be payable on account of interest for the period 
by. a notional borrower, having regard to the duration of the ad- 
vance, the currency in which repayment is required and all other 
terms, as adjusted by paragraph (c), of the advance, if 


(a) the borrower were a person that dealt at arm’s length with the 
bank, that carried on the bank’s Canadian banking business and 
that had the same credit-worthiness and borrowing capacity as 
the bank; . 


(b) the advance were a loan by the bank to the borrower; and 


(c) any of the terms of the advance (excluding the rate of inter- 
est, but including the structure of the interest calculation, such as 
whether the rate is fixed or floating and the choice of any refer- 
ence rate referred to) that are not terms that would be made be- 
tween the bank as lender and the borrower, having regard to all 
the circumstances, including the nature of the Canadian banking 
business, the use of the advanced funds in the business and nor- 
mal risk management practices for banks, were instead. terms 
that would be agreed to by the bank and the borrower. 

History [s. 20.2]: S) 20.2 added by 2001, c:.17, s. 14, applicable after June 27, 1999 


except that in its application to amounts allocated or provided before August 22, 2000, 
the definition “branch advance” shall be read as follows: 


“branch advance” of an authorized foreign bank at a particular time means an 
amount allocated or provided by, or on behalf of, the bank to, or for the benefit 
of, its Canadian banking business under terms that were documented, on or 
before December 31, 2000, to the same extent as, and in a form similar to the 
form in which, the bank would ordinarily document a loan by it to a person with 
whom it deals at arm’s length. 


20.3 (1) Weak currency debt [Kiwi loans] — interpreta- 
tion — The definitions in this subsection apply in this section. 


“exchange date” in respect of a debt of a taxpayer that is at any 
time a weak currency debt means, if the debt is incurred or assumed 
by the taxpayer 


(a) in respect of borrowed money that is denominated in the fi- 
nal currency, the day that the debt that is incurred or assumed by 
the taxpayer; and 


(b) in respect of borrowed money that is not denominated in the 
final currency, or in respect of the acquisition of property, the 
day on which the taxpayer uses the borrowed money or. the ac- 
quired property, directly or indirectly, to acquire funds that are, 
or to’ settle an obligation that is, denominated in the final 
currency. 


“hedge”’ in respect of a debt of a taxpayer that is at any time a weak 
currency debt means any agreement made by. the taxpayer 


(a) that can reasonably be regarded as having been made by the 
taxpayer primarily to reduce the taxpayer’s risk, with respect to 
payments of principal or interest in respect of the debt, of fluctu- 
ations in the value of the weak currency; and 


(b) that'is identified by the taxpayer as a hedge in respect of the 
debt in a designation in prescribed form filed with the Minister 
on or before the 30th day after the day the taxpayer enters into 
the agreement. 


“weak currency debt” of a taxpayer at a particular time means a 
particular debt in a foreign currency (in this section referred to as 
the “weak currency’’), incurred or assumed by the taxpayer at a time 
(in this section referred to as the “commitment time’) after Febru- 
ary 27, 2000, in respect of a borrowing of money or an acquisition 
of property, where 


(a) any of the following applies, namely, 


(i) the borrowed money is denominated in a currency (in this 
section referred to as the “final currency’) other than the 
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weak currency, is used for the purpose of earning income 
from a business or property and is not used to acquire funds 
in a.currency other than the final currency, 


(ii) the borrowed money or the acquired property is used, di- 
rectly or indirectly, to acquire funds that are denominated in 
a currency (in this section referred to as the “final currency”) 
other than the weak currency, that are used for the purpose of 
earning income from a business or property and that are not 
used to acquire funds in a currency other than the final 
currency, 


(iii) the borrowed money or the. acquired property: is ‘used, 
directly or indirectly, to. settle an obligation that is denomi- 
nated in a currency (in this section referred to as the ‘final 
currency”) other than the weak currency, that is incurred or 
assumed for the purpose of earning income from a business 
or property and that is not incurred or assumed to acquire 
funds in a currency other than the final currency, or 


(iv) the borrowed money or the acquired property is used, 
directly or indirectly, to. settle another debt of the taxpayer 
that is at any time a weak currency debt in respect of which 
the final currency (which is deemed to be the final currency 
in respect of the particular debt) is a currency other than the 
currency of the particular debt; 


(b) the amount of the particular debt (together with any other 
debt that would, but for this paragraph, be at any time a weak 
currency debt, and that can reasonably be regarded as having 
been incurred or assumed by the taxpayer as part of a’series of 
transactions that includes the incurring or assumption of the par- 
ticular debt) exceeds $500,000; and 


(c) either of the following applies, namely, 


(i) if the rate at which interest is payable at the particular 
time in the weak currency in respect of the particular debt is 
determined under a formula based on the value from time to 
time of a reference rate (other than a reference rate the value 
of which.is established or materially. influenced by. the tax- 
payer), the. interest rate at the commitment time, as deter- 
mined under the formula.as though interest were-then paya- 
ble, exceeds by more.than two percentage points the rate at 
which interest would.-have been payable at the commitment 
time in. the final currency. if 


(A) the taxpayer had, at the commitment time, instead in- 
curred or assumed an equivalent amount of debt in the 
final currency on the same terms as the particular debt 
(excluding the rate of interest but including the structure 
of the interest calculation, such as whether the rate is 
fixed or floating) with those modifications that the differ- 
ence. in, currency requires, and 


(B) interest on the equivalent amount of debt referred to 
in clause (A) was payable at the commitment time, or 


(ii) in any other case, the rate at which interest is payable at 
the particular time in the weak currency in respect of the par- 
ticular debt exceeds by more than two percentage points the 
rate at which interest would have been payable at the particu- 
lar time in the final currency if at the commitment time the 
taxpayer had instead incurred or assumed an equivalent 
amount of debt in the final currency on the same terms as the 
particular debt (excluding the rate of interest. but. including 
the structure of the interest calculation, such as whether. the 
rate is fixed or floating), with those modifications that the 
difference in currency requires. 


Related Provisions: Reg. 3100(1)(a)(iv) — Prescribed benefit for tax shelter rules. 


(2) Interest and gain — Notwithstanding any other provision of 
this Act, the following rules apply in respect of a particular debt of 
a taxpayer (other than a corporation described in one or more of 
paragraphs (a), (b), (c) and (e) of the definition “specified financial 
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institution” in subsection 248(1)) that is at any time a weak cur- 
rency debt: 


(a) no deduction on account of interest that accrues on the debt 


for any period that begins after the day that is. the later of June 
30, 2000 and the exchange date during which it is a weak cur- 
rency debt shall exceed the amount of interest that would, if at 
the commitment time the taxpayer had instead incurred or as- 
sumed an equivalent amount of debt, the principal and interest in 
respect of which were denominated in the final currency, on the 
same terms as the particular debt (excluding the rate of interest 
but including the structure of the interest calculation, such as 
whether the rate is fixed or floating) have accrued on the 
equivalent debt during that period, with those modifications that 
the difference in currency requires; 


(b) the amount, if any, of the taxpayer’s gain or loss (in this sec- 
tion referred to as a “foreign exchange gain or loss”) for a taxa- 
tion year on the settlement or extinguishment of the debt that 
arises because of the fluctuation in the value of any currency 
shall be included or deducted, as the case may be, in computing 
the taxpayer’s income for the year from the business or the pro- 
perty to which the debt relates; and 


(c) the amount of any interest on the debt that was, because of 
this subsection, not deductible is deemed, for the purpose of 
computing the taxpayer’s foreign exchange gain or loss on the 
settlement or extinguishment of the debt, to be an amount paid 
by the taxpayer to settle or extinguish the debt. 


(3) Hedges — In applying subsection (2) in circumstances where a 
taxpayer has entered into a hedge in respect of a debt of the tax- 
payer that is at any time a weak currency debt, the amount paid or 
payable in the weak currency for a taxation year on account of in- 
terest on the debt, or paid in the weak currency in the year on ac- 
count of the debt’s principal, shall be decreased by the amount of 
any foreign exchange gain, or increased by the amount of any for- 
eign exchange loss, on the hedge in respect of the amount so paid or 
payable. 


(4) Repayment of principal — If the amount (expressed in the 
weak currency) outstanding on account of principal in respect of a 
debt of the taxpayer that is at any time a weak currency debt is 
reduced before maturity (whether by repayment or otherwise), the 
amount (expressed in the weak currency) of the reduction is 
deemed, except for the purposes of determining the rate of interest 
that would have been charged on an equivalent loan in the final 
currency and applying paragraph (b) of the definition “weak cur- 
rency debt” in subsection (1), to have been a separate debt from the 
commitment time. 


History [s. 20.3]: S. 20.3 added by 2001, c. 17, s. 14, applicable to taxation years that 
end after February 27, 2000. 


By 2001, c. 17, subsec. 14(4), a designation described in para. (b) of the definition 
“hedge” in subsec. 20.3(1) is deemed to have been filed in a timely manner if it is filed 
on or before the later of July 31, 2000 and the 30th day after the day the taxpayer 
agrees to the hedge. 


Definitions [s. 20.3]: “amount”, “borrowed money”, “business” — 248(1); “commit- 
ment time” — 20,3(1)“weak currency debt”; “corporation” — 248(1), Interpretation 
Act 35(1); “exchange. date” — 20.3(1); “final currency” — 20.3(1)“weak  cur- 
rency”(a)(i)—(iii); “foreign currency” — 248(1); “hedge” — 20.3(1); “Minister”, “pre- 
scribed”, “property” — 248(1); “series of transactions” — 248(10); “specific financial 
institution” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “weak currency”, 
“weak currency debt” — 20.3(1). 


20.4 [Insurer — accounting transition] — (1) Definitions — 
The definitions in section 12.5 apply for the purposes of this 
section. 


(2) Transition year income deduction — There shall be de- 
ducted in computing an insurer’s income for its transition year from 
an insurance business carried on by it in Canada in the transition 
year the absolute value of the negative amount, if any, of the in- 
surer’s reserve transition amount in respect of that insurance 
business. 


Income Tax Act, Part I, Division B 


Related Provisions: 12.5(3) — Deduction reversal in subsequent 5 years; 12.5(6), 
(7) — Effect of rollover of insurance business; 138(17) — Parallel rule for life insurer; 
142.51(3) — Parallel rule for financial institution; 261(7)(e) — Functional currency 
reporting. : 


(3) Transition year income inclusion reversal —If an 
amount has been included under subsection 12.5(2) in computing an 
insurer’s income for its transition year from an insurance business 
carried on by it in Canada, there shall be deducted in computing the 
insurer’s income, for each particular taxation year of the insurer that 
ends after the beginning of the transition year, from that insurance 
business, the amount determined by the formula 


Ax B/1825 
where 


A is the amount included under subsection 12.5(2) in computing 
the insurer’s income for the transition year from that insurance 
business; and 


B is the number of days in the particular taxation year that are 
before the day that is 1825 days after the first day of the transi- 
tion year. 

Related Provisions: 12.5(4), (9) — Effect of windup of insurer; 12.5(5) — Effect of 

amalgamation; 12.5(6), (7) — Effect of transfer of insurance business; 138(18) — Par- 

allel rule for life insurer; 142.51(4) — Parallel rule for financial institution. 


(4) Ceasing to carry on business — If at any time an insurer 
ceases to carry on all or substantially all of an insurance business 
(referred to in this subsection as the “discontinued business”), and 
none of subsections 12.5(4) to (6) apply, there shall be deducted in 
computing the insurer’s income from the discontinued business for 
the insurer’s taxation year that includes the time that is immediately 
before that time, the amount determined by the formula 


ASB 
where 


A is any amount included under subsection 12.5(2) in computing 
the insurer’s income from the discontinued business for its tran- 
sition year; and 

B is the total of all amounts each of which is an amount deducted 
under subsection (3) in computing the insurer’s income from the 
discontinued business for a taxation year that began before that 
time. 

Related Provisions: 87(2.2) — Amalgamation of insurers; 88(1)(g)(i) — Windup of 


insurers; 138(24) — Parallel rule for life insurer; 257 — Formula cannot calculate to 
less than zero. 


History [s. 20.4]: S. 20.4 added by 2009, c. 2, s. 8, applicable to taxation years that 
begin after September 2006. 


Definitions [s. 20.4]: “amount”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “insurance business” — 12.5(1), 20.4(1); “insurer”, “life insurance busi- 
ness” — 248(1); “reserve transition amount” — 12.5(1), 20.4(1); “taxation year” — 
249; “transition year” — 12.5(1), 20.4(1). 


21. (1) Cost of borrowed money — Where in a taxation year a 
taxpayer has acquired depreciable property, if the taxpayer elects 
under this subsection in the taxpayer’s return of income under this 
Part for the year, 


(a) in computing the taxpayer’s income for the year and for such 
of the 3 immediately preceding taxation years as the taxpayer 
had, paragraphs 20(1)(c), (d), (e) and (e.1) do not apply to the 
amount or to the part of the amount specified in the taxpayer’s 
election that, but for an election under this subsection in respect 
thereof, would be deductible in computing the taxpayer’s in- 
come (other than exempt income) for any such year in respect of 
borrowed money used to acquire the depreciable property or the 
amount payable for the depreciable property; and 


(b) the amount or the part of the amount, as the case may be, 
described in paragraph (a) shall be added to the capital cost to 
the taxpayer of the depreciable property so acquired by the 
taxpayer. 
Related Provisions: 13(10) — Deemed capital cost of certain property; 13(21) — 
Definitions; 20(3) — Life insurance policy; 21(5)— Reassessments; 80(2)(b) — Ap- 
plication of debt forgiveness rules; 96(3) — Election by members of partnership; 
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127(11.5)(b)@) — Ignore ’s. 21 for purposes of ITC qualified Sxpanisiinue Ss} 220(3.2), 

Reg. 600(a) — Late filing or revocation of election. 

History: Para. 21(1)(a) substituted by 1994, c. 7, Sch. II 89% c: 49), subsec. 16(1), 

applicable after 1987. Para» 21(1)(a) formerly read: 
(a) in computing the taxpayer’s income for the year and for such of the 3 imme- 
diately: preceding taxation years as the taxpayer had; paragraphs 20(1)(c), (d) and 
(e) do not apply tothe amount.or to, the part of the amount specified by the 
taxpayer in the election that, but for an election under this subsection in respect 
thereof, would have been deductible in computing the taxpayer’s income (other 
than exempt income) for any such year in respect of borrowed money used to 
acquire the depreciable property or the amount a habe for the depreciable pro- 
perty acquired by the taxpayer; and 


Interpretation Bulletins: See list at end of s. 21. 
Information Circulars: 07-1: Taxpayer relief provisions. 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee corpora- 
tion —_— mortgagee*s requirements sole reason for transfer. 


(2) Borrowed money used for exploration or develop- 
ment — Where in a taxation year a taxpayer has used, borrowed 
money for the purpose of exploration, development or the acquisi- 
tion of property and the expenses. incurred by, the taxpayer in re- 
spect of those activities are Canadian exploration and development 
expenses, Canadian exploration expenses, Canadian development 
expenses, Canadian oil and gas property expenses, foreign resource 
expenses in respect of a country, or foreign exploration and devel- 
opment expenses, as the case may be, if the taxpayer so elects under 
this subsection in the taxpayer’s return of income for the year, 


(a) in computing the taxpayer’s income for the year and for such 
of the three immediately preceding taxation years as the tax- 
payer had, paragraphs 20(1)(c), (d), (€) and (e.1) do not apply to 
the amount or to the part of the amount specified in the tax- 
payer’s election that, but for that election, would be deductible 
in computing the taxpayer’s income (other than exempt income 
or income that is exempt from tax under this Part) for any such 
year in respect of the borrowed money used for the exploration, 
development or acquisition of property, as the case may be; and 


(b) the amount or the part of the amount, as the case may be, 

described in paragraph (a) is deemed to be Canadian exploration 

and development expenses, Canadian exploration expenses, Ca- 

nadian development expenses, Canadian oil and gas property ex- 

penses, foreign resource expenses in respect of a country, or for- 

eign exploration and development expenses, as the case may be, 
incurred by the taxpayer in the year. 


Related Provisions: 13(10) — Deemed capital cost of property; 13(21) — Defini- 
tions; 21(5)— Reassessments; 66(18)— Expenses incurred by partnerships; 
80(2)(b) — Application, of debt forgiveness. rules; 96(3) — Election by members of 
partnership; 220(3.2), Reg. 600(a) — Late filing or revocation of election. 


History: Subsec. 21(2) amended by 2001, c. 17, subsec. 15(1), applicable to taxation 
years that begin after 2000. The subsec. formerly read: 


(2) Where in a taxation year a taxpayer has used borrowed money for the pur- 
pose of exploration, development or the acquisition of property and the expenses 
incurred by the taxpayer in respect thereof are Canadian exploration and devel- 
opment expenses, foreign exploration and development expenses, Canadian ex- 
ploration expenses, Canadian development expenses or Canadian oil and gas 
property expenses, as the case may, be, if the taxpayer elects under this subsec- 
tion in the taxpayer’s return of income under this Part for the year, 


(a) in computing the taxpayer’s income for the year and for such of the 3 
immediately preceding taxation. years as the taxpayer had, paragraphs 
20(1)(c), (d), (e) and (e.1) do not apply to the amount or to the part of the 
amount specified in the taxpayer’s election that, but for an election under 
this subsection in respect thereof, would be deductible in computing the tax- 
payer’s income (other than exempt income) for any such year in respect of 
the borrowed money used for the exploration, development or acquisition of 
property, as the case may be; and 


(b) the amount or the part of the amount, as the case may be, described in 
paragraph (a) shall be deemed to be Canadian exploration and development 
expenses, foreign exploration and development expenses, Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas pro- 
perty expenses, as the case may be, incurred by the taxpayer in the year. 


Para. 21(2)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 16(2), applicable 
after 1987. Para. 21(2)(a) formerly read: 
(a) in computing the taxpayer’s income for the year and for such of the 3 imme- 


diately preceding taxation years as the taxpayer had, paragraphs 20(1)(c), (d) and 
(e) do not apply to the amount’ or to ‘the part of the amount specified by the 


S. 21(4)(b) 


taxpayer in the election that, but for an election under this subsection in respect 
thereof, would have been deductible in computing the taxpayer’s income (other 
than exempt income) for any such year in respect of the borrowed money used 
for the exploration, development or acquisition of property, as the case may be; 
and 


Interpretation Bulletins: See list at end of s. 21. 
Information Circulars: 07-1: Taxpayer relief provisions. 


(3) Borrowing for depreciable property — In computing the 
income of a taxpayer for a particular taxation year, where the 
taxpayer 


(a) in any preceding taxation year 


(i) made an election under subsection (1) in respect of bor- 
rowed money used to acquire depreciable property or an 
amount payable for depreciable property acquired by the tax- 
payer, or 


(ii) was, by virtue of subsection 18(3.1), required to include 
an amount in respect of the construction of a depreciable pro- 
perty in computing the capital cost to the taxpayer of the de- 
preciable property, and 


(b) in each taxation year, if any, after that preceding taxation 
year and before, the particular year,.made an election under this 
subsection covering the total amount that, but-for an election 
under this subsection in respect thereof, would have been de- 
ductible in computing the taxpayer’s income (other than exempt 
income) for each such year in respect of the borrowed money 
used to acquire the depreciable property or the amount payable 
for the depreciable property acquired by the taxpayer, 


if-an election under this subsection is made in the taxpayer’s return 
of income under this Part for the particular year, paragraphs 
20(1)(c), (d), (e) and (e.1) do not apply to the amount or to the part 
of the amount specified in the election that, but for an election 
under. this, subsection. in respect, thereof, would be deductible in 
computing the taxpayer's income (other than exempt income) for 
the particular year in respect of the borrowed money used to acquire 
the depreciable property or the amount ‘payable for the depreciable 
property acquired by the taxpayer, and the amount or part of the 
amount, as the case may be, shall be added to the capital cost to the 
taxpayer of the depreciable property. 

Related Provisions:  96(3)—Election by members, of _ partnership; 
127(11.5)(b)(@) — Ignore s..21 for purposes of ITC qualified expenditures; 220(3.2), 
Reg. 600(a) — Late filing or revocation of election. 


History: That portion of-subsec. 21(3) following para. (b) substituted by 1994, c. 7, 
Sch: IL (1991,:c. 49), subsec::16(3), applicable after:1987. That:portion formerly read: 


if the taxpayer elects under this subsection in the taxpayer’s return of income 

under this Part for the particular year, paragraphs 20(1)(c), (d) and (e) do not 
apply to the amount or to the part of the amount specified by the taxpayer in the 
election that, but for an election under this subsection in respect thereof, would 
have been deductible in computing the taxpayer’s income (other than exempt 
income) for the particular year in respect of the borrowed money used to acquire 
the depreciable property or the amount payable for the depreciable property ac- 
quired by the taxpayer, and the said amount or part of the amount, as the case 
may be, shall be added to the capital cost to the taxpayer of the depreciable pro- 
petty so acquired [by the taxpayer]. 


Interpretation Bulletins: See list at end of s. 21. 


(4) Borrowing for exploration, etc. — In computing the in- 
come of a taxpayer for a particular taxation year, where, the 
taxpayer 
(a) in any preceding taxation year made an election under sub- 
section (2) in respect of borrowed money used for the purpose of 
exploration, development or acquisition of property, 


(b) in each taxation year, if any, after that preceding taxation 
year and before the particular year, made an election under this 
subsection covering the total amount that, but for that election, 
would have been deductible in computing the taxpayer’s income 
(other than exempt income or income that is exempt from tax 
under this Part) for each such year in respect.of the borrowed 
money used. for the exploration, development. or acquisition of 
property, as the case may be, and 
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(c) so elects in the taxpayer’s return of income for the particular 
year, 
the following rules apply: 


(d) paragraphs 20(1)(c), (d), (e) and (e.1) do not apply to the 
amount or to the part of the amount specified in the election that, 
but for the election, would be deductible in computing the tax- 
payer’s income (other than exempt income or income that is ex- 
empt from tax under this Part) for the particular year in respect 
of the borrowed money used for the exploration, development or 
acquisition of property, and 


(e) the amount or part of the amount, as the case may be, is 
deemed to be Canadian exploration and development expenses, 
Canadian exploration expenses, Canadian development ex- 
penses, Canadian oil and gas property expenses, foreign re- 
source expenses in respect of a country, or foreign exploration 
and development expenses, as the case may be, incurred by the 
taxpayer in the particular year. 


Related Provisions: 96(3) — Election by members of partnership; 220(3.2), Reg. 
600(a) — Late filing or revocation of election. 


History: The portion of subsec. 21(4) after para. (a) amended by 2001, c. 17, subsec. 
15(2), applicable to taxation years that begin after 2000. That portion formerly read: 


(b) in each taxation year, if any, after that preceding taxation year and before 
the particular year, made an election under this subsection covering the total 
amount that, but for an election under this subsection in respect thereof, 
would have been deductible in computing the taxpayer’s income (other than 
exempt income) for each such year in respect of the borrowed money used 
for the exploration, development or acquisition of property, as the case may 
be, 


if an election under this subsection is made in the taxpayer’s return of income 
under this Part for the particular year, paragraphs 20(1)(c), (d), (e) and (e.1) do 
not apply to the amount or to the part of the amount specified in the election that, 
but for an election under this subsection in respect thereof, would be deductible 
in computing the taxpayer’s income (other than exempt income) for the particu- 
lar year in respect of the borrowed money used for the exploration, development 
or acquisition of property, and the amount or part of the amount, as the case may 
be, shall be deemed to be Canadian exploration and development expenses, for- 
eign exploration and development expenses, Canadian exploration expenses, Ca- 
nadian development expenses or Canadian oil and gas property expenses, as the 
case may be, incurred by the taxpayer in the particular year. 


That portion of subsec. 21(4) following para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 16(4), applicable after 1987. That portion formerly read: 


if the taxpayer elects under this subsection in the taxpayer’s return of income 

under this Part for the particular year, paragraphs 20(1)(c), (d) and (e) do not 
apply to the amount or to the part of the amount specified by the taxpayer in the 
election that, but for an election under this subsection in respect thereof would 
have been deductible in computing the taxpayer’s income (other than exempt 
income) for the particular year in respect of the borrowed money used for the 
exploration, development or acquisition of property, and the said amount or part 
of the amount, as the case may be, shall be deemed to be Canadian exploration 
and development expenses, foreign exploration and development expenses, Ca- 
nadian exploration expenses, Canadian development expenses or Canadian oil 
and gas property expenses, as the case may be, incurred by the taxpayer in the 
particular year. 


Interpretation Bulletins: See list at end of s. 21. 


(5) Reassessments — Notwithstanding any other provision of 
this Act, where a taxpayer has made an election in accordance with 
the provisions of subsection (1) or (2), such reassessments of tax, 
interest or penalties shall be made as are necessary to give effect 
thereto. 


Selected Cases [s. 21]: Saskatchewan Wheat Pool y. R., [1999] 2 C.T.C. 369 
(FCA); leave to appeal to SCC refused (Apr. 13, 2000), File 27346 (ITC should not be 
higher for taxpayer who capitalizes interest); Lornex Mining Corp. Ltd. v. Canada, 
[1996] 3 C.T.C. 309 (FCTD) (“Exempt income” includes income exempt under s. 28 of 
ITAR, 1971). 


Definitions [s. 21]: “amount”, “borrowed money” — 248(1); “Canadian exploration 
expense” — 66.1(6), 248(1); “Canadian exploration and development expenses” — 
66(15), 248(1); “Canadian development expense” — 66,2(5), 248(1); “Canadian oil 
and gas property expense” — 66.4(5), 248(1); “depreciable property” — 13(21), 
248(1); “exempt income” — 248(1); “foreign exploration and development ex- 
penses” — 66(15), 248(1); “prescribed”, “property”, “regulation” — 248(1); “taxation 
year” — 11(2), 249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 21]: IT-109R2: Unpaid amounts; IT-121R3: Election to 


capitalize cost of borrowed money (archived); IT-142R3: Settlement of debts on the 
winding-up of a corporation; IT-341R4: Expenses of issuing shares, units in a trust, 


Income Tax Act, Part I, Division B 


interests in a partnership or syndicate and expenses of borrowing money; IT-360R2: 
Interest payable in a foreign currency. ) 


Ceasing to Carry on Business 


22. (1) Sale of accounts receivable [on sale of business] — 
Where a person who has been carrying on a business has, in a taxa- 
tion year, sold all or substantially all the property used in carrying 
on the business, including the debts that have been or will be in- 
cluded in computing the person’s income for that year or a previous 
year and that are still outstanding, and including the debts arising 
from loans made in the ordinary course of the person’s business if 
part of the person’s ordinary business was the lending of money and 
that are still outstanding, to a purchaser who proposes to continue 
the business which the vendor has been carrying on, if the vendor 
and the purchaser have executed jointly an election in prescribed 
form to have this section apply, the following rules are applicable: 


(a) there may be deducted in computing the vendor’s income for 
the taxation year an amount equal to the difference between the 
face value of the debts so sold (other than debts in respect of 
which the vendor has made deductions under paragraph 
20(1)(p)), and the consideration paid by the purchaser to the 
vendor for the debts so sold; 


(b) an amount equal to the difference described in paragraph (a) 
shall be included in computing the purchaser’s income for the 
taxation year; 


(c) the debts so sold shall be deemed, for the purposes of 
paragraphs 20(1)(1) and (p), to have been included in computing 
the purchaser’s income for the taxation year or a previous year 
but no deduction may be made by the purchaser under paragraph 
20(1)(p) in respect of a debt in respect of which the vendor has 
previously made a deduction; and 


(d) each amount deducted by the vendor in computing income 
for a previous year under paragraph 20(1)(p) in respect of any of 
the debts so sold shall be deemed, for the purpose of paragraph 
12(1)(i), to have been so deducted by the purchaser. 
Related Provisions: 13(8) — Disposition of depreciable property after ceasing to 
carry on business; 22(2) — Required statement by vendor and purchaser; 96(3) — 
Election by members of partnership. 


Interpretation Bulletins: IT-188R: Sale of accounts receivable; IT-291R3: Transfer 
of property to a corporation under subsection 85(1); IT-433R: Farming or fishing — 
use of cash method; IT-442R: Bad debts and reserve for doubtful debts; IT-471R: 
Merger of partnership; IT-488R2: Winding-up of 90%-owned taxable Canadian corpo- 
rations (archived). 


Forms: T2022: Election in respect of the sale of debts receivable. 


(2) Statement by vendor and purchaser — An election exe- 
cuted for the purposes of subsection (1) shall contain a statement by 
the vendor and the purchaser jointly as to the consideration paid for 
the debts sold by the vendor to the purchaser and that statement 
shall, subject to subsection 69(1), as against the Minister, be bind- 
ing upon the vendor and the purchaser in so far as it may be rele- 
vant in respect of any matter arising under this Act. 


Definitions [s. 22]: “amount”, “business”, “Minister”, “person”, “prescribed”, “pro- 
perty” — 248(1); “taxation year” — 11(2), 249. 


23. (1) Sale of inventory — Where, on or after disposing of or 
ceasing to carry on a business or a part of a business, a taxpayer has 
sold all or any part of the property that was included in the inven- 
tory of the business, the property so sold shall, for the purposes of 
this Part, be deemed to have been sold by the taxpayer in the course 
of carrying on the business. 

Related Provisions: 12.4 — Bad debt inclusion on sale of inventory. 

Selected Cases [subsec. 23(1)]: Terminal Dock and Warehouse Co. Ltd. v. MNR, 
[1968] C.T.C. 78 (Exch.) (Sale at discount not capital loss). 


Interpretation Bulletins: IT-287R2: Sale of inventory; IT-457R: Election by profes- 
sionals to exclude work in progress from income. 


(2) [Repealed under former Act] 


(3) Reference to property in inventory — A reference in this 
section to property that was included in the inventory of a business 
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Subdivision b— Income or Loss from a Business or Property 


shall be deemed to include a reference to property that would have 

been so included if the income from the business had not been com- 

puted in accordance with the method authorized by subsection 

28(1) or paragraph 34(a). 

Definitions [s. 23]: “business” — 248(1); “inventory” — 23(3), 248(1); “Minister”, 
Me pany — 248(1). 


“person”, “property”, “taxpayer” 
24. (1) Ceasing to carry on business [deduction for 
cumulative eligible capital] — Notwithstanding paragraph 
18(1)(b), where at any time after a taxpayer ceases to carry'on a 
business the taxpayer no longer owns any property that was eligible 
capital property in respect of the business and that has value, in 
computing the taxpayer’s income for taxation years ending after 
that time, 


(a) there shall be deducted, for the first such taxation year, the 
amount of the taxpayer’s cumulative eligible capital in respect 
of the business at that time; 


(b) no amount may be deducted under paragraph 20(1)(b) in re- 
spect of the business; 


(c) for the purposes of determining the value of P in the defini- 
tion “cumulative eligible capital” in subsection 14(5), the 
amount deducted by, the taxpayer under paragraph: (a) shall be 


deemed to be an amount deducted under paragraph 20(1)(b) in — 


computing the taxpayer’s income from the business for the taxa- 
tion year that included that time; and 


(d) for the purposes of subsection 14(1), section 14 shall be read 
without reference to.subsection 14(4). 


Related Provisions: 10(12) — Where non-resident ceases to use inventory in ‘busi- 
ness; 13(8) — Disposition of depreciable property after ceasing to carry on business; 
14(12) — Limitation where affiliated person acquires the property; 20(1)(hh.1) — De- 
duction for repayment of assistance relating to eligible capital expenditure after ceasing 
to carry on business; 24(2) — Business carried on by spouse or controlled corporation; 
25 — Fiscal period for individual proprietor of business disposed of; 28(1)(g) == De- 
duction from farming or fishing income when using cash method; 70(5.1) — Eligible 
capital property of deceased taxpayer; 107(2)(f) — Capital interest distribution by per- 
sonal or prescribed trust; Reg. 8103(6) — Mark-to-market — transition inclusion on 
ceasing to carry on business; Reg. 9204(5) — Residual portion of specified debt obli- 
gation on ceasing to carry on business. 


History: Subsec. 24(1) amended, by 1994, c. 7, Sch. II (1991, c. 49), s. 17, applicable 
after July 13, 1990. Subsec. 24(1) formerly read: 


24. (1) Notwithstanding paragraph 18(1)(b), where a taxpayer has ceased to carry 
on a business, in computing the taxpayer’s income for the taxpayer’s taxation 
year in which the taxpayer so ceased to carry on the business, 


(a) there shall be deducted the amount of the taxpayer’s cumulative eligible 
capital in respect of the business at the time the taxpayer so ceased to carry 
on the business; 

(b) no amount is deductible by virtue of paragraph 20(1)(b) in respect of the 
business; 

(c) notwithstanding the definition “cumulative eligible capital” in subsection 
14(5), the taxpayer’s cumulative eligible capital in respect of the business 
immediately after the time the taxpayer so ceased to carry on the business 
shall be deemed to be nil; and 


(d) for the purposes of subsection 14(1), section 14 shall be read without 
reference to subsection 14(4), 


Interpretation Bulletins: IT-123R6: Transactions involving eligible capital pro- 
perty; IT-291R3: Transfer of property to a corporation under subsection 85(1); IT- 
313R2: Eligible capital property — rules where a taxpayer’has ceased carrying on a 
business.or has died; IT-488R2: Winding-up of 90%-owned ‘taxable Canadian corpora- 
tions (archived). 


(2) Business carried on by spouse [or common-law 
partner] or controlled corporation — Notwithstanding subsec- 
tion (1), where at any time an individual ceases to carry on a busi- 
ness and thereafter the individual’s spouse or common-law partner, 
or a corporation controlled directly or indirectly in any manner 
whatever by the individual, carries on the business and acquires all 
of the property that was eligible capital property in respect of the 
business owned by the individual before that time and that had 
value at that time, 

(a) in computing the individual’s income for the individual’s 

first taxation year ending after that time, subsection (1) shall be 

read without reference to paragraph (1)(a) and the reference in 


S. 24(2) 


paragraph (1)(c) to “the amount deducted by the taxpayer under 

_ paragraph (a)” shall be read as a reference to “an amount equal 
to the taxpayer’s cumulative eligible capital in respect of the 
business immediately before that time”; 


(b) in computing the cumulative eligible capital.of the spouse or 

common-law partner or the corporation, as the case may be, in 

respect of the business, the spouse or common-law partner. or 

corporation shall be deemed to have acquired an eligible capital 

property and to have made an eligible capital expenditure at that 
_ time at a cost equal to “/3 of the total of 


(i) the cumulative eligible capital of the taxpayer in respect 
of the business immediately before that time, and 


(i1) the amount, if any, determined for F in the definition “cu- 
mulative eligible capital” in subsection 14(5) in respect of 
the business of the individual at that time; 


(c) for the purposes of determining the cumulative eligible capi- 
tal in respect of the business of the spouse or common-law part- 
ner or corporation after that time, an amount equal to the amount 
determined under subparagraph (b)(ii) shall be added to. the 
amount otherwise determined in respect thereof for.P, in the defi- 
nition “cumulative eligible capital” in subsection 14(5); and 


(d) for the purpose of determining after that time the amount 
required to be included under paragraph 14(1)(b) in computing 
the income of the spouse, the common-law partner or the corpo- 
ration in respect of any subsequent disposition of property of the 
business, there shall be added to the amount. otherwise deter- 
mined for Q in the definition “cumulative eligible capital” in 
subsection 14(5) the amount, if any, determined for Q in that 
definition in respect of the business of the individual immedi- 
ately before the individual ceased to carry on business. 


Related Provisions: 14(12) — Certain property deemed not acquired by affiliated 
person; 25 — Fiscal period for individual proprietor. of business disposed of; 256(5.1), 
(6.2) — Controlled directly or indirectly. 


History: Para. 24(2)(d) amended by 2001, c. 17, s. 16, applicable to taxation years that 
end after February 27, 2000. The para. formerly read: 


(d) for the purposes of determining after that time 


(i) the amount deemed by subparagraph 14(1)(a)(v) to be the spouse’s or 
common-law partner’s taxable capital gain, and 


(ii) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the income of the spouse or common-law partner or 
corporation 


in respect of any subsequent disposition of property of the business, there shall 
be added to the amount otherwise determined for Q in the second formula in the 
definition “cumulative eligible capital’ in subsection 14(5) the amount, if any, 
determined for Q in that formula:in respect of the business of the individual 
immediately before the individual ceased to carry on’ the business. 


The opening words of subsec. 24(2), paras. 24(2)(b) and (c) and subpara. 24(2)(d)(ii) 
amended by 2000, c. 12, Sch. 2, s. 1 to replace “spouse” with “spouse or common-law 
partner’:, and subpara. 24(2)(d)(i) amended by Sch. 2, s. 7 to replace “spouse’s” with 

“spouse’s or ‘common-law’ partner’s”, applicable to 2001 et seg., to come into force on 
a day to be fixed by order of the Governor in,Council., See also the transitional rules 


reproduced in the History to 248(1)“common-law partner”. 


Subpara. .24(2)(d)(ii) amended. by 1995, .c. 3,:s. 8, applicable to, fiscal periods that end 
after February 22, 1994. Subpara. (ii) formerly read: 


(ii) the amount to be included under paragraph 14(1)(b) in computing the income 
of the spouse or corporation 


Para. 24(2)(a) amended to substitute “in respect of the business” for “in respect of pro- 
perty’,and para. (d) added, by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs, 10(1) and 
(2), applicable after July 13, 1990. 


Subsec. 24(2) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 17, applicable after July 
13,1990. Subsec. 24(2) formerly read: 


(2) Where business carried on by spouse or controlled corporation — Not- 
withstanding subsection (1), where an individual has ceased. to carry,on a busi- 
ness and thereafter the individual’s spouse, or a corporation controlled directly or 
indirectly in any manner whatever by the individual, has carried on the business, 


(a) in computing the individual’s income for the individual’s taxation year in 
which the individual so ceased to carry.on the business, the provisions. of 
subsection (1) shall be read without reference to paragraph (1)(a) and as if 
the reference in paragraph (1)(c) to “the time the taxpayer so ceased to carry 
on the business” were read as a reference to “the end of the taxation year in 
which the taxpayer so ceased to carry on the business”; and 
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(b) in computing the cumulative eligible capital in respect of the business. of 
the spouse or the corporation, as the case may be, at any time after the end of 
the taxation year in which the individual so ceased to carry on the business, 

there shall be included the amount of the individual’s cumulative eligible 
capital in respect thereof at the end of that taxation year. 


(3) Where partnership has ceased to exist — Notwithstand- 
ing subsection (1), where at any time a partnership ceases to exist in 


circumstances to which neither subsection 98(3) nor subsection | 


98(5) applies, there may be deducted, in computing the income for 
the first taxation year beginning after that time of a taxpayer who 
was a member of the partnership immediately before that time, an 
amount determined by the formula 

B 


AX= 
C 


where 


A. is the amount that would, had the partnership continued to exist, 
have been deductible under subsection (1) in computing its 
income; 


B is the fair market value of the taxpayer’s interest in the partner- 
ship immediately before that time; and 


C is the fair market value of all interests in the partnership imme- 
diately before that time. 


History: Subsec. 24(3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 10(3), 
applicable after July 13, 1990. 


Definitions [s. 24]: “amount”, “business”, “common-law partner” — 248(1); “con- 
trolled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “cumulative eligible capital” — 14(5), 248(1); “eligible capital pro- 
perty” — 54, 248(1); “individual”, “property” — 248(1); “taxation year” — 11(2), 249; 
“taxpayer” — 248(1). 


24.1 [Repealed] 


History: S. 24.1 repealed by 1996, c. 21, s. 6, applicable to appointments made after 
1995. S. 24.1 formerly read: 


24.1 Judges — Where in a taxation year a taxpayer has been appointed a judge 
by the Governor General or the Governor in Council or by the lieutenant gover- 
nor in council of a province and the taxpayer elects in the taxpayer’s return of 
income under this Part for the year to have this section apply to the computation 
of the taxpayer’s income, 


(a) the taxpayer’s income from a professional practice for a fiscal period 
ending in that taxation year and commencing in the preceding taxation year 
shall be deemed to be that proportion of such income that the number of 
months in the taxation year during which the taxpayer was not a judge is of 
the number of months in the fiscal period; and 

(b) the amount by which the taxpayer’s income for that taxation year from 
the taxpayer’s professional practice, computed without reference to this sec- 
tion, exceeds the amount that is deemed by paragraph (a) to be the tax- 
payer’s income for the fiscal period shall be deemed to be income of the 
taxpayer in the immediately following taxation year. 


25. (1) Fiscal period of business disposed of by indivi- 
dual — Where an individual was the proprietor of a business and 
disposed of it during a fiscal period of the business, the fiscal period 
may, if the individual so elects and subsection 249:1(4) does not 
apply in respect of the business, be deemed to have ended at the 
time it would have ended if the individual had not disposed of the 
business during the fiscal period. 

Related Provisions: 13(8) — Disposition of depreciable property after ceasing to 
carry on business; 14(1) — Inclusion of eligible capital amount in income; 99(2) — 
Parallel rule where partnership ceases to exist. 


History: Subsec. 25(1) amended by 1996, c. 21, s. 7, applicable to fiscal periods that 
begin after 1994. The subsec. formerly read: 


(1) Fiscal period for individual proprietor of business disposed of — Where 
an individual was the proprietor of a business and disposed of it during a fiscal 
period of the business, the fiscal period may, if the individual so elects, be 
deemed to have’ended at the time it would have ended if the individual had not 
disposed of the business during the fiscal period. 


Interpretation Bulletins: IT-179R: Change of fiscal period; IT-313R2: Eligible 
capital property — rules where a taxpayer has ceased carrying on a business or has 
died. 


Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85. 
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(2). Election — An election under subsection (1) is not valid unless 
the individual, at the time when the fiscal period of the business 
would, if the election were valid, be deemed to have ended, is resi- 
dent in Canada. 9 


(3) Dispositions in the extended fiscal period — Where sub- 
section (1) applies in respect of a fiscal period of a business of an 
individual, for the purpose of sepia the HG NEE Ss income for 
the fiscal period, ~~ 


(a) section 13 shall be read without reference to. hn desler 
13(8); and 


(b) section 24 shall be read without reference to paragraph 
24(1)(d). 
Interpretation Bulletins: IT-313R2: Eligible capital property — rules wie a tax- 
payer has ceased carrying on a business or has died; IT-478R2: CCA — recapture and 
terminal loss. 
Definitions [s. 25]: “business” — 248(1); “Canada” — 255; “fiscal period” — 249.1; 
“individual” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250; “taxpayer” — 
248(1). 


Special Cases 


26. (1) Banks — inclusions in income — There shall be in- 
cluded in computing the income of a bank for its first taxation year 
that commences after June 17, 1987 and ends after 1987 the total of 


(a) the total of the specific provisions of the bank, as deter- 
mined, or as would be determined if such a determination were 
required, under the Minister’s rules, as at aS end of its immedi- 
ately preceding taxation year, : 


(b) the total of the general provisions of the bank, as determined, 
or as would be determined if such a determination were re- 
quired, under the Minister’s rules, as at the end of its immedi- 
ately preceding taxation year, 


(c) the amount, if any, by which 


(i) the amount of the special provision for losses on trans- 
border claims of the bank, as determined, or as would be de- 
termined if such a determination were required, under the 
Minister’s rules, that was deductible by the bank under sub- 
section (2) in computing its income for its immediately pre- 
ceding taxation year 


exceeds 


(ii) that part of the amount determined under subparagraph 
(i) that was a realized loss of the bank for that immediately 
preceding taxation year, and 


(d) the amount, if any, of the tax allowable appropriations ac- 
count of the bank, as determined, or as would be determined if 
such a determination were required, under the Minister’s rules, 
at the end of its immediately preceding taxation year. 
Related Provisions: 20(1)(1) — Reserve for doubtful accounts; 20(1)(1.1) — Re- 
serve for guarantees; 26(4) — Minister’s rules; 33.1 — International banking centres; 
87(2)(g.1) — Amalgamation — continuing corporation; 142.2-142.6 — Additional 
rules for financial institutions; 142.7 — Foreign banks — conversion from subsidiary 
to branch; 248(1)“authorized foreign bank” — Foreign bank branches. 


(2) Banks — deductions from income — In computing the in- 
come for a taxation year of a bank, there may be deducted an 
amount not exceeding the total of 


(a) that part of the total of the amounts of the five-year average 
loan loss experiences of the bank, as determined, or as would be 
determined if such a determination were required, under the 
Minister’s rules, for all taxation years before its first taxation 
year that commences after June 17, 1987 and ends after 1987 
that is specified by the bank for the year and was not deducted 
by the bank in computing its income for any preceding taxation 
year, 

(b) that part of the total of the amounts transferred by the bank 
to its tax allowable appropriations account, as permitted under 
the Minister’s rules, for all taxation years before its first taxation 
year that commences after June 17, 1987 and ends after 1987 
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that is specified by the bank for the year and was not deducted 
by the bank in computing its income for any preceding taxation 
year, 


(c) that part of the amount, if any, by which. 


(i) the, amount of the special.provision for losses on trans- 
border claims, as determined, or as would.be determined if 
such a determination were required, under the Minister’s 
rules, that. was deductible by the bank under this subsection 
in computing its income for its last taxation year before its 
first taxation year that: commences after June’17, 1987: and 
ends after 1987 


exceeds ‘ 
(ii), that part of the amount. determined. under subparagraph 


(i) that was a realized loss of the bank for that last taxation 
year 


that is, specified by the bank for the year.and was not deducted 
by the bank in computing its income for.any preceding taxation 
year, 


(d) where the tax allowable appropriations account of the bank 
at.the end of its: last.taxation. year before. its first taxation year 
that commences after June: 17, 1987 and ends after 1987, as de- 
termined, or as would’ be determined if such a determination 
were required, under the Minister’s rules, is a negative amount, 
that part of such amount expressed as a positive number that is 
specified by the bank for the year and was-not deducted. by the 
bank in computing its income for oA preceding taxation year, 
and 


(e) that part of the total of the amounts calculated in respect of 
the bank for the purposes, of the. Minister’s rules, or that. would 
be calculated for the purposes of those rules if such a calculation 
were required, under Procedure 8 of the Procedures for the De- 
termination of the Provision for Loan Losses as set out,in Ap- 
pendix 1 of those rules, for all taxation years before its first taxa- 
tion year. that commences after June 17, 1987, and.ends, after 
1987 that is specified by the bank for the year and was’ not de- 
ducted by the bank in computing its income for any. preceding 
taxation year. 


Related... Provisions: ~ 20.2,— Foreign... bank. ., branch — interest 
87(2)(g-1) — Amalgamation — continuing corporation. 


deduction; 


(3) Write-offs and recoveries — In computing the income of a 
bank, the following rules apply: 


(a) any amount that was recorded by the ‘bank as a realized loss 
or a write-off of an asset that was included by the bank in the 
calculation of an amount deductible under the Minister’s rules, 

or would have been included in the calculation. of such an 
amount if such a calculation. had been required, for any taxation 
year before its first taxation year'that commences) after June 17; 
1987 and ‘ends after 1987, shall, for the purposes of paragraph 
12(1)(i) and section 12:4, be deemed to have been deducted by 
the bank under paragraph 20(1)(p) in computing its income for 
the year for which it was so recorded; and 


(b) any amount that was recorded by the bank as a recovery of a 
realized loss or a write-off of an asset that was included by the 
bank in the calculation of an amount deductible ‘tinder the Min- 
ister’s rules, or would have been included in the calculation of 
such an amount if such a calculation had been required, for any 
taxation year before its first taxation year that commences after 

June 17, 1987 and ends after 1987 shall, for the purposes of sec- 
tion 12.4, be deemed,to have' been included. by, the bank. under 
paragraph 12(1)(1) in computing its income for the year for 
which it was so recorded. 


(4) Definition of “Minister’s rules” — For the purposes of this 
section, “Minister’s rules” means the Rules for the Determination of 
the Appropriations for Contingencies of a Bank issued under the 
authority of the Minister of Finance pursuant to section 308 of the 
Bank Act for the purposes of subsections (1) and (2) of this section. 
Definitions [s. 26]: “amount”, “bank” — 248(1); “Minister’s rules” — 26(4); “taxa- 
tion year” — 249: 


S. 28(1)(a)(ii) 


27.'(1) Application of Part | to Crown corporation — This 
Part applies to a federal Crown corporation as if 


(a) any income or loss from a business carried on by the corpo- 
ration as agent of Her Majesty, or from a property of Her Maj- 
esty administered by the corporation, were an income or loss of 
the corporation from the Samiti or the property, as the case 
may be;. and 


| (b) any  property,. jblivadion or debt of any kind svbanver held, 
administered, entered into or incurred by the corporation as 
agent of Her Majesty were a property, obligation or debt, as the 
case may be, of the corporation. 
Related Provisions: 124(3) — No tax abatement for income earned in a province; 
181(1) — ‘Meaning of “long-term debt”; 181.71, 190.211 — Capital taxes apply to fed- 


eral Crown corporations; 187.61, 191.4(3) — Part IV.1 and VI.1 taxes on preferred 
share dividends apply to federal Crown corporations. 


History: Subsec. 27(1) amended by 1998, CED? ‘s SDA , applicable: 
(a) for the purpose of s. 181.71, to taxation years that end after June 1989; 
(b) for the purposes of s. 187.61, and subsec. 191.4(3) after: 1987; 
(c) forthe purpose of 's.,190.211, after May 23, 1985; and 
(d) for all other purposes, after April 26, 1995.' 
The subsec. formerly. read: 
(1) Application: of Part to Crown ‘obese == This Part applies to a pre- 
scribed federal.Crown corporation as if any income or loss from 
(a) a business carried on by the corporation as agent of Her Majesty, and 
.(b) a property of Her Majesty administered by the corporation, 
were an income or loss, as the case may be, of the corporation therefrom. 
Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(2) Presumption — Notwithstanding any other provision ‘of this 
Act,.a prescribed federal Crown corporation and any corporation 
controlled by such a corporation are.each deemed not to be a private 
corporation and paragraphs 149(1)(d).to (d.4) do not.apply. to those 
corporations. 
Related Provisions: 181.71, 190:211.— Capital taxes apply to prescribed federal 
Crown corporations (PFCCs); 187.61, 191.4(3) — Part IV.1 and VI.1 taxes on pre- 
ferred share dividends apply to PFCCs; 256(6), (6.1) — Meaning of “control”. 
History: Subsec. 27(2) amended by 2001, c. 17, s. 17, applicable to taxation years and 
fiscal’ periods that begin after 1998. The subsec: formerly read: 
(2) Notwithstanding any other provision of this Act, a prescribed federal Crown 
corporation and any corporation controlled by such a corporation shall be 


deemed not to be a private eonporaiol and paragraph 149(1)(d) does not apply 
thereto. 


Regulations: 7100 (prescribed federal Crown corporation). 
Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(3) Transfers of land for disposition — Where land of Her 
Majesty has been transferred ‘to a prescribed federal Crown corpora- 
tion for purposes of disposition, the acquisition of the property by 
the corporation and any disposition thereof shall.be deemed not to 
have been in the course of the business carried on. by. the 
corporation. 

Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


Definitions [s.. 27]: “business” — 248(1); “controlled” — 256(6), (6.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “Her Majesty” — Interpretation Act 35(1); 
“private corporation” — 89(1), 248(1); “property” — 248(1). ; 


28. (1) Farming or fishing business [cash method] — For 
the purpose of computing the income of a taxpayer for a taxation 
year from a farming or fishing business, the income from the busi- 
ness for that year may, if the taxpayer so elects; be computed in 
accordance with a method (in this section referred to as the “cash 
method”) whereby’ the income therefrom for that. year shall be 
deemed to be an amount equal to the total of 


(a) all amounts. that 


(i) were received in the year, or are deemed by this Act to 
have been received in the year, in the course of carrying on 
the business, and 


(ii) were in payment of’or on account ofan amount: that 
would; if the income from the business were not computed in 
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accordance with the cash method, be included in computing 
income therefrom for that or any other year, and 


(b) with respect to a farming business, such amount, if any, as is 
specified by the taxpayer in respect of the business. in the tax- 
payer’s return of income under this Part for the year, not exceed- 
ing the amount, if any, by which 


(i) the fair market value at the end of the year of inventory 
owned by the taxpayer in connection with the business at that 
time 


exceeds 
(ii) the amount determined under paragraph (c) for the year, 


(c) with respect to a farming business, the amount, if any, that is 
the lesser of 


(i) the taxpayer’s loss from the business for the year com- 
puted without reference to this paragraph and to paragraph 
(b), and 


(ii) the value of inventory purchased by the taxpayer that was 
owned by the taxpayer in connection with the business at the 
end of the year, and 


(d) the total of all amounts each of which is an amount included 
in computing the taxpayer’s income for the year from the busi- 
ness because of subsection 13(1), 14(1), 80(13) or 80.3(3) or (5), 


minus the total of 
(e) all amounts, other than amounts described in section 30, that 


(i) were paid in the year, or are deemed by this Act to have 
been paid in the year, in the course of carrying on the 
business, 


(ii) in the case of amounts paid, or deemed by this Act to 
have been paid, for inventory, were in payment of or on ac- 
count of an amount that would be deductible in computing 
the income from the business for the year or any other taxa- 
tion year if that income were not computed in accordance 
with the cash method, and 


(iii) in any other case, were in payment of or on account of 
an amount that would be deductible in computing the income 
from the business for a preceding taxation year, the year or 
the following taxation year if that income were not computed 
in accordance with the cash method, 


(e.1) all amounts, other than amounts described in section 30, 
that 


(i) would be deductible in computing the income from the 
business for the year if that income were not computed in 
accordance with the cash method, 


(ii) are not deductible in computing the income from the bus- 
iness for any other taxation year, and 


(iii) were paid in a preceding taxation year in the course of 
carrying on the business, 


(f) the total of all amounts each of which is the amount, if any, 
included under paragraph (b) or (c) in computing the taxpayer’s 
income from the business for the immediately preceding taxa- 
tion year, and 


(g) the total of all amounts each of which is an amount deducted 
for the year under paragraph 20(1)(a), (b) or (uu), subsection 
20(16) or 24(1), section 30 or subsection 80.3(2) or (4) in re- 
spect of the business, 


except that paragraphs (b) and (c) do not apply in computing the 
income of the taxpayer for the taxation year in which the taxpayer 
dies. 


Related Provisions: 20(7)(b) — No reserve available under 20(1)(m) when using 
cash method; 23(3) — Reference to property included in inventory; 28(2)— Limita- 
tion where business carried on jointly with other persons; 28(4) — Non-resident; 
29-31 — Additional special rules for farmers; 76(1) — Security in satisfaction of in- 
come debt; 79(3)F(b)(v)(B)(ID) — Proceeds of disposition to debtor on surrender of 
property — unpaid interest included under 28(1)(e); 80(1)excluded obligation”(b) — 
Obligation not subject to debt forgiveness rules; 80.3 — Income deferral from destruc- 
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tion of livestock or drought-induced sales of breeding animals; 85(1)(c.2) an Transfer 
of property to corporation by shareholders, 87(2)(b) — Amalgamations zi inventory; 
88(1.6) — Winding-up; 248(1)‘cash method” — Definition applies to entire Act. 
History: Para. 28(1)(d) amended by 1998, c. 19, subsec. 83(1), applicable to taxation 
years that end after February 21, 1994. The para. formerly read: 
(d) the total of all amounts each of which is an amount included in computing 
the taxpayer’s income for the year from the business because of subsection 
13(1), 14(1), 80(13) or (17) or 80.3(3) or (5), 
Subpara. 28(1)(e)(ii) amended and subpara. (iii) and para. (e.1) added by 1998, c. 19, 
subsec. 83(2), applicable to amounts paid after April 26, 1995, other than amounts paid 
pursuant to an agreement in writing made by the payer on or before April 26, 1995. 
Subpara. (ii) formerly read: 


(ii) were in payment of or on account of an amount that would, if the income 
from the business were not computed in accordance with the cash method, be 
deductible in computing income therefrom for that or any other taxation year, 


Paras. 28(1)(d) and (g) amended by 1995, c. 21, subsecs. 7(1), (2), applicable to taxa- 
tion years that end after February 21, 1994. Those paras. formerly read: 


(d) the total of all amounts each of which is an amount included in computing 
the taxpayer’s income for the year from the business by reason of subsection 
13(1), 14(1) or 80.3(3) or (5), 


(g) the total of all amounts each of which is an amount deducted for the year as 

permitted under paragraph 20(1)(a) or (b), subsection 20(16) or 24(1), section 30 

or subsection 80.3(2) or (4) in respect of the business, 
That portion of subsec. 28(1) following para. (g) added by 1994, c. 7, Sch. II (1991, c. 
49), subsec. 18(1), applicable to fiscal periods beginning after 1988. 
Selected Cases [subsec. 28(1)]: Dansereau v. R., [2000] 1 C.T.C. 2582 (TCC) 
(Cash basis cannot be denied simply because business is complicated); Hadler Turkey 
Farms Inc. v. R., [1986] 1 C.T.C. 81 (FCTD) (Switch to cash option not permitted 
when taxpayer filed on accrual basis); Pollon y. R., [1984] C.T.C. 131 (FCTD) (Where 
income derived from farming, despite not physically taking part in operations, taxpay- 
ers operating independent businesses permitted to compute income on cash basis). 
Regulations: 1700-1704 (capital cost allowance rates for pre-1972 property of farm- 
ing or fishing business). 
Interpretation Bulletins: IT-154R: Special reserves; IT-184R: Deferred cash 
purchase tickets issued by Canadian Wheat Board; IT-291R3: Transfer of property to a 
corporation under subsection 85(1); IT-373R2: Woodlots; IT-427R: Livestock of farm- 
ers; IT-526: Farming — cash method inventory adjustments. 
CRA Audit Manual: 27.12.0: Farming and fishing income; 29.4.0: Farm losses and 
restricted farm losses. 
Forms: RC322: Agrilnvest adjustment request; RC4004: Seasonal agricultural work- 
ers program [guide]; RC4060 (for PE, ON, AB): Farming income and the AgriStability 
and Agrilnvest programs guide; RC4408 (for BC, SK, MB, NS, NL, YK): Farming 
income and the AgriStability and AgriInvest programs harmonized guide — joint 
forms and guide; T1163: Statement A — AgriStability and Agrilnvest programs infor- 
mation and statement of farming activities for individuals; T1164: Statement B — 
AgriStability and Agrilnvest programs information and statement of farming activities 
for additional farming operations; T1175: Calculation of CCA and business-use-of- 
home expenses; T1273: Statement A — Harmonized AgriStability and AgriInvest pro- 
grams information and statement of farming activities for individuals; T1274: State- 
ment B — Harmonized AgriStability and Agrilnvest programs information and state- 
ment of farming activities for additional farming operations; T1275: AgriStability and 
Agrilnvest programs additional information and adjustment request form; T2034: Elec- 
tion to establish inventory unit prices for animals; T2042: Statement of farming activi- 
ties; T2121: Statement of fishing activities; T4003: Farming income [guide]; T4004: 
Fishing income [guide]; TD3F: Fisher’s election for tax deductions at source. 


(1.1) Acquisition of inventory — Where at any time, and in cir- 
cumstances where paragraph 69(1)(a) or (c) applies, a taxpayer ac- 
quires inventory that is owned by the taxpayer in connection with a 
farming business the income from which is computed in accordance 
with the cash method, for the purposes of this section an amount 
equal to the cost to the taxpayer of the inventory shall be deemed 


(a) to have been paid by the taxpayer at that time and in the 
course of carrying on that business, and 
(b) to be the only amount so paid for the inventory by the 
taxpayer, 
and the taxpayer shall be deemed to have purchased the inventory at 
the time it was so acquired. 


History: Subsec. 28(1.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 18(3), 
applicable to taxation years and fiscal periods ending after 1990. 


Interpretation Bulletins: IT-427R: Livestock of farmers. 
Forms: T2034: Election to establish inventory unit prices for animals. 
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History [former subsec. 28(1.1)]: Former subsec. 28(1:1) repealed by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 18(2), applicable to fiscal periods beginning after 1988. 
Former subsec. 28(1.1) had read: 


(1.1) Inventory — For the purposes of subsection (1), inventory owned in con- 
nection with a farming business means property that would have been included 
as inventory of the business if the income from the business had not been com- 
puted in accordance with the cash method, and includes livestock but does not 
include animals included in a taxpayer’s basic herd (within the meaning assigned 
by section 29). 


(1.2) Valuation of inventory — For the purpose of paragraph 
(1)(c) and notwithstanding section 10, inventory of a taxpayer shall 
be valued at any time at the lesser of the total amount paid by the 
taxpayer at or before that time to acquire it (in this section referred 
to.as its “cash cost”).and its fair market value, except that an animal 
(in this section referred to as a “specified animal’) that is a horse or, 
where the taxpayer has so elected in respect thereof for the taxation 
year that includes that time or for any preceding taxation year, is a 
bovine animal registered under the Animal Pedigree Act, shall be 
valued 


(a) at any time in the taxation year in which it is acquired, at 
such amount as is designated by the taxpayer not exceeding its 
cash cost to the taxpayer and not less than ae of its cash cost 
to the taxpayer; and 


(b) at any time in a subsequent taxation year, at such amount as 
is designated by the taxpayer not exceeding its cash cost to the 
taxpayer and not less than 70% of the total of 


(i) its value determined under this subsection at the end of 
the preceding taxation year, and 


(ii) the total amount paid on account of the purchase price of 
the animal during the year. 
Related Provisions: 85(1)(c.2) — Transfer of property to corporation by sharehold- 
ers; 88(1.6) — Winding-up. 
History: Subsec. 28(1.2) substituted by 1994, c. 7, Sch. II. (1991, c. 49), subsec. 18(4), 
applicable to fiscal periods commencing after 1988. Subsec. 28(1.2) formerly read: 
(1.2) For the purpose of paragraph (1)(c) and notwithstanding section 10, inven- 
tory of a taxpayer shall be valued at any time at the lesser of the amount paid by 
the taxpayer at or before that time to acquire it (in this section referred to as its 
“cash cost”) and its fair market value, except that an animal (in this section re- 
ferred to as a “specified animal”) that is a horse or, where the taxpayer so elects 


in respect thereof, is a bovine animal registered Sed the Animal Pedigree Act 
shall be valued 


(a) at any time in the taxation year in which it is acquired, at such amount as 
is designated by the taxpayer not exceeding its cash cost to the taxpayer and 
not less than 70% of its cash cost to the taxpayer; and 


(b) at any time in any subsequent taxation year, at such amount as is desig- 
nated by the taxpayer not exceeding its cash cost to the taxpayer and not less 
than 70% of its value determined under this subsection at the end of the 
preceding taxation year. 


Regulations: 1801, 1802 (valuation of inventory). 

Interpretation Bulletins:. IT-291R3: Transfer of property to; a corporation, under 
subsection 85(1). 

Forms: 12034: Election to establish inventory unit prices for animals. 


(1.3) Short fiscal period — For each taxation year that is less 
than 51 weeks, the reference in subsection (1.2) to “70” shall be 
read as a reference to the number determined by the formula 
A 
ado30Ixee—s 
im | 365 
where 


A is the number of days in the taxation year. 


(2) Where joint farming or fishing business — Subsection 
(1) does not apply for the purpose of computing the income of a 
taxpayer for a taxation year from a farming or fishing business car- 
ried on by the taxpayer jointly with one or more other persons, un- 
less each of the other persons by whom the business is jointly car- 
ried on has elected to have his or her income from the business for 
that year computed in accordance with the cash method. 


(3) Concurrence of Minister [to stop using cash 
method] — Where a taxpayer has filed a return of income under 


S. 28(4.1) 


this Part for a taxation year wherein the taxpayer’s income for that 
year from a farming or fishing business has been computed in ac- 
cordance with the cash method, income from the business for each 
subsequent taxation year shall, subject to the other provisions of 
this Part, be computed in accordance with that method unless the 
taxpayer, with the concurrence of the Minister and on such terms 
and conditions as are specified by the Minister, adopts some other 
method. 


(4) Non-resident — Notwithstanding subsections (1) and (5), 
where at the end of a taxation year a taxpayer who carried on a 
business the income from which was computed in accordance with 
the cash method is non-resident. and does not carry on that business 
in Canada, an amount equal to the total of all amounts each of 
which is the fair market value of an amount outstanding during the 
year as or on account of a debt owing to the taxpayer that arose in 
the course of carrying on the business and that. would have. been 
included in computing the taxpayer’s income for the year if: the 
amount had been received by the taxpayer in. the year, shall (to the 
extent that the amount was not otherwise included in computing the 
taxpayer’s income for the year or a preceding taxation year) be in- 
cluded in computing the taxpayer’s income from the business 


(a) for the year, if the taxpayer was non-resident throughout the 
year; and 


(b) for the part of the year throughout which the taxpayer was 
resident in Canada, if the taxpayer was resident in Canada at any 
time in the year. 


Related Provisions: 28(5)— Accounts receivable; 128.1(4)(b) — Deemed disposi- 
tion of property where taxpayer ceases to be resident in Canada; 253 — Extended 
meaning of “carrying on business in Canada”. 


History: Paras. 28(4)(a) and (b) amended by 2001, c. 17, subsec. 18(1), aioli to 
1998 et seg. The paras. formerly read: 


(a) for the year, if section 114 is not applicable; or 


(b) if section 114 is applicable, for the period or periods referred to in paragraph 
114(a) in respect of the year. 


Subsec. 28(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 18(5), applicable 
with respect to taxpayers who cease to reside in Canada or who cease to carry on busi- 
ness in Canada after July 13, 1990. Subsec. 28(4) formerly read: 


(4) Change in residence — Where a taxpayer who, at a time when the tax- 
payer was a resident of Canada, carried on a business the income from which 
was computed in accordance with the method authorized by subsection (1) has, 
on or after disposing of or ceasing to carry on the business or a part of the busi- 
ness, ceased to be a resident of Canada in a taxation year, an amount equal to the 
value, at the time the taxpayer ceased to be a resident of Canada, of 


(a) such part of the property that would have been included in the inventory 
of the business or the part of the business if the income from the business 
had not been computed in accordance with the method authorized by subsec- 
tion (1) as remained the property of the taxpayer at the time the taxpayer 
ceased to be a resident of Canada, and 


(b) such part of amounts outstanding at the time the taxpayer ceased to be a 
resident of Canada as or on account of debts owing to the taxpayer that arose 
in the course, of carrying on the business as would have been included in 
computing the taxpayer’s income for the year if the amounts had been ‘te- 
ceived by the taxpayer in the year at a time when the taxpayer was a resident 
of Canada, 


shall be included in computing the taxpayer’s income 
(c) for the year, if section 114 is not applicable, or 


(d) if section 114 is applicable, for the period or periods in the year referred 
to in paragraph 114(a). 


Interpretation Bulletins: IT-427R: Livestock of farmers. 


(4.1) [Repealed] 


History: Subsec. 28(4.1) repealed by 2001, c, 17, subsec. 18(2), applicable after. De- 
cember 23, 1998. The subsec. formerly. read: 


(4.1) Idem — Notwithstanding subsection (1), where at any time in a taxation 
year 


(a) a taxpayer who carried on a business the income from which is computed 
in accordance with the cash method is non-resident, and 


(b) a property that was inventory owned by the taxpayer in connection with 
the business is not used in connection with a business carried on in Canada 
by the taxpayer (other than inventory sold in the course of carrying on the 
business), 
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the taxpayer shall (except where this subsection applied in respect of the pro-. 
perty at an earlier time) be deemed to have disposed of the property at that time 

in the course of carrying on the business for proceeds of disposition equal to its 

fair market value at that time and an amount equal to those proceeds shall be 

included in computing the taxpayer’s income from the business 


(c) for the year, if section 114 does not apply, or 
(d) if section 114 applies, for the period or periods in the year referred to in 
paragraph 114(a). 


Subsec. 28(4.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 18(5), applicable 
with respect to taxpayers who cease to reside in Canada after July 13, 1990-and with 
respect to property. that ceases after July 13, 1990 to be used in connection with a 
business carried on in Canada. 


(5) Accounts receivable — There shall be included in comput- 
ing the income of a taxpayer for a taxation year such part of an 
amount received by the taxpayer in the year, on or after disposing 
of or ceasing to carry on a business or a part of a business, for, on 
account or in lieu of payment of, or in satisfaction of debts owing to 
the taxpayer that arose in the course of carrying on the business as 
would have been included in computing the income of the taxpayer 
for the year had the amount so received been received by ‘the tax- 
payer in the course of carrying on the business. 


CRA Audit Manual: 27.12.4: Farming and fishing income — income tax implica- 
tions — ceasing to carry on a farming or fishing business. 


Selected Cases [s. 28]: Dechant v. Canada (Human Resources & Social Develop- 
ment), [2009] 6 C.T.C. 1 (FCA) (Cash basis taxpayer could not deduct payment in Year 
2 against income in Year 1). 


Definitions [s. 28]: “amount”, “business” — 248(1), 253; “Canada” — 255; “cash 
method” — 28(1), 248(1); “farming”, “fishing”, “inventory”, “Minister”, “non-resi- 
dent”, “person”, “property” — 248(1); “specified animal’ —28(1.2); “taxation 


year” — 11(2), 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 28]: IT-156R: Feedlot operators (archived); IT-188R: 
Sale of accounts receivable; IT-433R: Farming or fishing — use of cash method; IT- 
505: Mortgage foreclosures and conditional sales repossessions (archived); IT-526: 
Farming — cash method inventory adjustments. 


29. (1) Disposition of animal of basic herd class — Where a 
taxpayer has a basic herd of a class of animals and disposes of an 
animal of that class in the course of carrying on a farming business 
in a taxation year, if the taxpayer so elects in the taxpayer’s return 
of income under this Part for the year the following rules apply: 


(a) there shall be deducted in computing the taxpayer’s basic 
herd of that class at the end of the year such number as is desig- 
nated by the taxpayer in the taxpayer’s election, not exceeding 
the least of 


(i) the number of animals of that class so disposed of by the 
taxpayer in that year, 


(ii) '/io of the taxpayer’s basic herd of that class on December 
31, 1971, and 


(iii) the taxpayer’s basic herd of that class of animal at the 
end of the immediately preceding taxation year; and 


(b) there shall be deducted in computing the taxpayer’s income 
from the farming business for the taxation year the product ob- 
tained when 


(i) the number determined under paragraph (a) in respect of 
the taxpayer’s basic herd of that class for the year 
is multiplied by 

(ii) the quotient obtained when the fair market value on De- 
cember 31, 1971 of the taxpayer’s animals of that class on 
that day is divided by the number of the taxpayer’s animals 
of that class on that day. 

Related Provisions: 28(1)(b) — Optional inclusion of inventory in income; 80.3 — 


Income deferral from destruction of livestock or drought-induced sales of breeding ani- 
mals; 96(3) — Election by members of partnership. 


Forms: T2034: Election to establish inventory unit prices for animals. 


(2) Reduction in basic herd — Where a taxpayer carries on a 
farming business in a taxation year and the taxpayer’s basic herd of 
any class at the end of the immediately preceding year, minus the 
deduction, if any, required by paragraph (1)(a) to be made in com- 
puting the taxpayer’s basic herd of that class at the end of the year, 
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exceeds the number of animals of that class owned by the taxpayer 
at the end of the year, 


(a) there shall be deducted in computing the taxpayer s basic 
herd of that class at the end of the year the number of animals 


comprising, the excess, and 


(b) there shall be deducted in computing the taxpayer’s income 
from the farming business for the taxation year the product ob- 
tained when 


(i) the number of animals comprising the excess 
is multiplied by 


(ii) the quotient obtained when the fair market value on De- 
cember 31, 1971 of the taxpayer’s animals of that class on 
that day is divided by the number of the taxpayer’s animals 
of that class on that day. 


(3) Interpretation — For the purposes of this section, 


(a) a taxpayer’s “basic herd” of any class of animals at a partic- 
ular time means such number of the animals of that class that the 
taxpayer had on hand at the end of [the taxpayer’s] 1971 taxa- 
tion year as were, for the purpose of assessing the taxpayer’s tax 
under this Part for that year, accepted by the Minister, as a con- 
sequence of an application made by the taxpayer, to be capital 
properties and not to be stock-in-trade, minus the numbers, if 
any, required by virtue of this section to be deducted in comput- 
ing the taxpayer’s basic herd of that class at the end of taxation 
years of the taxpayer ending before the particular time; 


(b) “class of animals” means animals of a particular species, 
namely, cattle, horses, sheep or swine, that are 


(i) purebred animals of that species for which a certificate of 
registration has been issued by a person recognized by breed- 
ers in Canada of purebred animals of that species to be the 
registrar of the breed to which such animals belong, or issued 
by the Canadian National Livestock Records Corporation, or 


(ii) animals of that species other than purebred animals de- 
scribed in subparagraph (i), 


each of which descriptions in subparagraphs (i) and (ii) shall be 
deemed to be of separate classes, except that where the number 
of the taxpayer’s animals described in subparagraph (i) or (ii), as 
the case may be, of a particular species is not greater than 10% 
of the total number of the taxpayer’s animals of that species that 
would otherwise be of two separate classes by virtue of this par- 
agraph, the taxpayer’s animals described in subparagraphs (i) 
and (ii) of that species shall be deemed to be of a single class; 
and 


(c) in determining the number of animals of any class on hand at 
any time, an animal shall not be included if it was acquired for a 
feeder operation, and an animal shall be included only if its ac- 
tual age is not less than, 


(i) in the case of cattle, 2 years, 
(ii) in the case of horses, 3 years, and, 
(iii) in the case of sheep or swine, one year, 
except that 2 animals of a class under the age specified in sub- 


paragraph (i), (ii) or (iii), as the case may be, shall be counted as 
one animal of the age so specified. 


Definitions [s. 29]: “basic herd” — 29(3)(a); “business” — 248(1); 
perty” — 54, 248(1); “class of animals’ — 29(3)(b); “farming”, 
son” — 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 29]: IT-427R: Livestock of farmers. 


“capital pro- 
“Minister”, “‘per- 


30. Improving land for farming — Notwithstanding paragraphs 
18( 1)(a) and (b), there may be deducted in computing a taxpayer’s 
income for a taxation year from a farming business any amount 
paid by the taxpayer before the end of the year for clearing land, 
levelling land or installing a land drainage system for the purposes 
of the business, to the extent that such amount has not been 46) 
ducted in a preceding taxation year. 
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Related Provisions: 28(1)(¢) — Deduction trem farming or fishing i income when 
using cash method. 


Definitions [s. 30]: “amount”, “business”, “farming” — 248(1); “taxation year’ — 
11(2), 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 30]: IT-485: Cost of clearing or levelling land. 


31. (1) Loss from farming where chief source of income 
not farming — Where a taxpayer’s chief source of income for a 
taxation. year is neither farming nor a combination of farming and 
some other source of income, for the purposes of sections 3 and 111 
the taxpayer’s loss, if any, for the year from all farming businesses 
carried on by the taxpayer shall be deemed to be the total of 


(a) the lesser of 


(i) the amount by which the total of the taxpayer’s losses for 
the year, determined without reference to this section and 
before making any deduction under section 37 or 37.1, from 
all farming businesses carried on by the taxpayer exceeds the 
total of the taxpayer’s incomes for the year, so. determined 
from all such businesses, and 


(ii) $2,500 plus the lesser of 


(A) '2 of the amount ‘by which the amount determined 
under subparagraph (i) exceeds $2, 500, and 


(B) $6,250, and 
(b) the amount, if any, by which 


(i) the amount that would. be determined under subparagraph 
(a)(i) if it were read as though the words “and before making 
any deduction under section 37 or 37.1” were deleted, 


exceeds 


(ii) the amount determined under subparagraph (a)(i). 


Related Provisions: 9(2) — Loss from business or property; 31(1.1) — Restricted 
farm loss; 53(1)(i) — Addition to adjusted cost base for mon-deductible losses; 
53(2)(c)(i)(B) — Adjusted cost base of interest in partnership; 87(2.1)(a) — Amalga- 
mation — Restricted farm loss carried forward; 96(1) — Restricted farm loss of part- 
ner; 101 — Disposition of land used in farming business of partnership; 111(1)(c) — 
Carryover of restricted farm losses; 111(9) — Restricted farm loss where taxpayer not 
resident in Canada; 127.52(1)(i)Gi)(B) — Calculation of previous year’s restricted farm 
loss for minimum tax purposes; 128.1(4)(f) — Restricted farm loss limitation on be- 
coming non-resident. 
History: The closing words of subsec. 31(1) repealed by 1995, c. 21, subsec. 8(1), 
applicable to taxation years that end after February 21, 1994. The closing words for- 
merly read: : 
and for the purposes of this Act the amount, if any, by which the amount deter- 
mined under subparagraph (a)(i) exceeds the amount determined under subpara- 
graph (a)(ii) is the taxpayer’s “restricted farm loss” for the year. 
Selected Cases [subsec. 31(1)]: McKinnon y. R., [2000] 4 C.T.C. 2061 (TCC) 
(Non-farming employment continued only as condition of loan to finance farming 
equipment); Riveros v: R., [2000] 1 C.T.C. 3013 (TCC) (Test met where employment 
was for benefit of and subject to the farming business); Phillips v. Canada, [1997] 1 
C.T.C. 59 (FCTD) (Consideration of psychological, physical and professional commit- 
ment as well as income and capital levels); Moldowan v. R., [1977] C.T.C.,.310 (SCC) 
(Taxpayer’s chief source of income determined from reasonable expectations of in- 
come from various revenue sources and ordinary mode and habit of work); McLaws v. 
R., [1976] C.T.C. 15 (FCTD) (Losses from raising racehorses were from business with 
expectation of profit). 
Interpretation Bulletins: IT-302R3: Losses of a corporation the. effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 
I.T. Technical News: 30 (restricted farm losses). 


CRA Audit Manual: 11.6.5 and Appendix A-11.2.23: Farm losses and restricted farm 
loss report; 29.4.0: Farm losses and restricted farm losses. 


(1.1) Restricted farm loss — For the purposes of this Act, a tax- 
payer’s “restricted farm loss” for a taxation year is the amount, if 
any, by which 
(a) the amount determined under subparagraph (1)(a)(i) in re- 
spect of the taxpayer for the year 


exceeds 


(b) the total of the amount determined under subparagraph 
(1)(a)(ii) in respect of the taxpayer for the ‘year and all amounts 
each of which is an amount by which the taxpayer’s restricted 
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farm loss for the year is required to be reduced because of sec- 
tion 80. 
Related Provisions: 80(3)(c) — Reduction in restricted farm loss on debt forgive- 
ness; 248(1) “restricted farm loss’ — Definition applies to entire Act. See also at 31(1). 


History: Subsec. 31(1.1) added by 1995, c. 21, subsec. 8(2), applicable to taxation 
years that end after February 21, 1994. 


CRA Audit Manual: 11.6.5 and Appendix A-11.2:23: Farm losses and restricted farm 
loss report; 29.4.0: Farm losses and restricted farm losses. 


(2) Determination by Minister — For the purpose of this sec- 
tion, the Minister may determine that a taxpayer’s chief source of 
income for a taxation year is neither farming nor a sephii alre of 
farming and some other source of income. 


Selected Cases [subsec. 31(2)]: Cormack v. R., [2000] 1 C.T.C. 2035 (T.C.C.) 
(Comparison of capital employed not always necessary in determining chief source). 


Selected Cases [s. 31]: Craig v. R., [2011] 3 C.T.C. 189 (FCA); aff’ g [2010] 3 
C.T.C. 2341 (TCC) (Moldowan principles have been reinterpreted by Supreme Court 
of Canada and Federal Court of Appeal); Gunn v. R., [2006] 5.C.T.C. 191 (FCA); rev’ g 
[2005] 4 C.T.C. 2032 (TCC) (No requirement that farming be predominant source of 
income or that connection needed between farming and other sources); Kroeker v. R., 
[2003] 1 C.T.C. 183 (FCA) (FCA overturned. TCC finding. that taxpayer was not a 
“chief source” farmer); R. v. Donnelly, [1998] 1 C.T.C. 23 (FCA) (Distinction between 
country person going to city to supplement farming income and city person going to 
country). 


Definitions [s. 31]: “amount”, “business”, “farming”, “Minister”, — 
stricted farm loss” — 31(1.1), 248(1); “taxation year” 
248(1). 

Interpretation Bulletins [s. 31]: IT-156R: Feedlot operators (archived); IT-232R3: 
Losses — their deductibility in the loss year or in other years; IT-262R2 = Losses of 
non-residents and part-year residents; IT-322R: Farm losses; IT-373R2: Woodlots. 


248(1); “‘re- 
—11(2), 249; “taxpayer” — 


32. (1) Insurance agents and brokers [unearned commis- 
sions] — In computing a taxpayer’s income for a taxation year 
from the taxpayer’s business as an insurance agent or broker, no 
amount may be deducted under paragraph 20(1)(m) for the year in 
respect of unearned commissions from the business, but in comput- 
ing the taxpayer’s income for the year from the business there may 
be deducted, as a reserve in respect of such commissions, an 
amount equal to the lesser of 


(a) the total of all amounts each of which is that proportion of an 
amount that has been included in computing the taxpayer’s. in- 
come for the year or a preceding taxation year as a commission 
in respect of an insurance contract (other than a life insurance 
contract) that 


(i) the number of days in the period provided for in the insur- 
ance contract that are after the end of the taxation year 


is of 
(ii) the number of days in that period, and 


(b) the total of all-amounts each of which is the amount that 
would, but. for this subsection, be deductible under paragraph 
20(1)(m) for the year in respect of a commission referred to in 
paragraph (a). 
Related Provisions: 72(1)(b) — Reserves, etc. for year of death; 87(2)(j.6) — 
Amalgamation — continuing corporation. 


History: Subsec. 32(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 19(1), 
applicable to taxation years ending after 1990. Subsec.*32(1) formerly. read: 


32. (1) Paragraph 20(1)(m) does not apply to allow a deduction to an insurance 
agent or broker in respect of unearned commissions but a taxpayer may, in com- 
puting the taxpayer’s income from a business as an insurance agent or broker for 
a taxation year, deduct as a reserve in respect’ of unearned commissions an 
amount equal to the proportion of an amount that has been included in comput- 
ing the taxpayer’s income for the year or a previous year as a commission in 
respect of an insurance contract, other than a life insurance contract, that 


(a) the number of days in that portion of the period provided for in the insur- 
ance contract that is after the end of the taxation year, 


is of 
(b) the whole of that period. 
Forms: T2069: Election in respect of amounts not deductible as reserves for the year 
of death. 


(2) Reserve to be included — There shall be included as in- 
come of a taxpayer for a taxation year from a business as an insur- 
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ance agent or broker, the amount deducted under subsection (1) in 
computing the taxpayer’s income therefrom for the immediately 
preceding year. 


(3) Additional reserve — In computing a taxpayer’s income for 
a taxation year ending after 1990 from a business carried on by the 
taxpayer throughout the year as an insurance agent or broker, there 
may be deducted as an additional reserve an amount not exceeding 

(a) where the year ends in 1991, 90%, 

(b) where the year ends in 1992, 80%, 

(c) where the year ends in 1993, 70%, 

(d) where the year ends in 1994, 60%, 

(e) where the year ends in 1995, 50%, 

(f) where the year ends in 1996, 40%, 

(g) where the year ends in 1997, 30%, 

(h) where the year ends in 1998, 20%, 

(i) where the year ends in 1999, 10%, and 

(j) where the year ends after 1999, 0% 
of the amount, if any, by which 


(k) the reserve that was deducted by the taxpayer under subsec- 
tion (1) for the taxpayer’s last taxation year ending before 1991 


exceeds 


(1) the amount deductible by the taxpayer under subsection (1) 
for the taxpayer’s first taxation year ending after 1990, 


and any amount so deducted by the taxpayer for a taxation year 
shall be deemed for the purposes of subsection (2) to have been 
deducted for that year pursuant to subsection (1). 

Related Provisions: 87(2)(j.6) — Rules applicable — continuing corporation. 
History: Subsec. 32(3) added by 1994, c. 7, Sch, II (1991, c. 49), subsec. 19(2), appli- 
cable to taxation years ending after 1990. 

Definitions [s. 32]: “amount”, “business” — 248(1); “taxation year” — 11(2), 249; 
“taxpayer” — 248(1). 

Interpretation Bulletins [s. 32]: IT-321R: Insurance agents and brokers — 
unearned commissions (archived). 


32.1 (1) Employee benefit plan deductions — Where a tax- 
payer has made contributions to an employee benefit plan in respect 
of the taxpayer’s employees or former employees, the taxpayer may 
deduct in computing the taxpayer’s income for a taxation year 


(a) such portion of an amount allocated to the taxpayer for the 
year under subsection (2) by the custodian of the plan as does 
not exceed the amount, if any, by which 


(i) the total of all amounts each of which is a contribution by 
the taxpayer to the plan for the year or a preceding year 


exceeds the total of all amounts each of which is 


(ii) an amount in respect of the plan deducted by the taxpayer 
in computing the taxpayer’s income for a preceding year, or 


(iii) an amount received by the taxpayer in the year or a pre- 
ceding year that was a return of amounts contributed by the 
taxpayer to the plan; and 


(b) where at the end of the year all of the obligations of the plan 
to the taxpayer’s employees and former employees have been 
satisfied and no property of the plan will thereafter be paid to or 
otherwise be available for the benefit of the taxpayer, the 
amount, if any, by which 


(i) the total of all amounts each of which is a contribution by 
the taxpayer to the plan for the year or a preceding year 
exceeds the total of all amounts each of which is 


(ii) an amount in respect of the plan deducted by the taxpayer 
in computing the taxpayer’s income for a preceding year, or, 
by virtue of paragraph (a), for the year, or 


(ili) an amount received by the taxpayer in the year or a pre- 
ceding year that was a return of amounts contributed by the 
taxpayer to the plan. 
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Related Provisions: 6(1)(a)(ii), 6(1)(g) — Employee benefit plan benefits taxable; 
12(1)(n) — Employer’s income inclusion — amounts received from employees profit 
sharing plan; 12(1)(n.1) — Employee benefit plan; 18(1)(0) — Employee benefit plan 
contributions; 87(2)(j.3) — Amalgamation — continuation of corporation; 94(1)“ex- 
empt foreign trust”(f) [proposed] — Employee benefit plan excluded from non-resident 
trust rules; 107.1(b) — Distribution of property by EBP deemed at cost amount; 
207.6(4) — Deemed contribution. 

Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of company 
shares. 


(2) Allocation — Every custodian of an employee benefit plan 
shall each year allocate to persons who have made contributions to 
the plan in respect of their employees or former employees the 
amount, if any, by which the total of 


(a) all payments made in the year out of or under the plan to or 
for the benefit of their employees or former employees (other 
than the portion thereof that, by virtue of subparagraph 
6(1)(g)(ii), is not required to be included in computing the in- 
come of a taxpayer), and 


(b) all payments made in the year out of or under the plan to the 
heirs or the legal representatives of their employees or former 
employees 

exceeds the income of the plan for the year. 


Related Provisions: 32.1(3) —Income of employee benefit plan; 94(1)“exempt 
foreign trust’’(f) [proposed] — Employee benefit plan excluded from non-resident trust 
rules. 


(3) Income of employee benefit plan — For the purposes of 
subsection (2), the income of an employee benefit plan for a year 


(a) in the case of a plan that is a trust, is the amount that would 
be its income for the year if section 104 were read without refer- 
ence to subsections 104(4) to (24); and 


(b) in any other case, is the total of all amounts each of which is 
the amount, if any, by which a payment under the plan by the 
custodian thereof in the year exceeds 


(i) in the case of an annuity, that part of the payment deter- 
mined in prescribed manner to have been a return of capital, 
and 


(ii) in any other case, that part of the payment that could, but 
for paragraph 6(1)(g), reasonably be regarded as being a pay- 
ment of a capital nature. 
Regulations: 300 (prescribed manner). 
Selected Cases [s. 32.1]: /.W. Baker Agency (1976) Ltd. v. Canada, [1989] 1 
C.T.C, 246 (FCA) (Provision intended to permit spreading commissions over duration 
of policies), 
Definitions [s. 32.1]: “amount”, “annuity” — 248(1); “custodian” — 248(1)em- 
ployee benefit plan”; “employee benefit plan”, “person”, “prescribed”, “property” — 
248(1); “taxation year” — 11(2), 249. 


Interpretation Bulletins [s. 32.1]: IT-502: Employee benefit plans and employee 
trusts. 


33. [Repealed under former Act] 


33.1 (1) International banking centres — definitions — In 
this section, 


“eligible deposit”, at any particular time, means a debt owing at the 
particular time by a taxpayer that is a prescribed financial institution 
as or on account of an amount deposited with the taxpayer by 


(a) a non-resident person with whom the taxpayer is dealing at 
arm’s length at the particular time, where 


(i) at the particular time, the deposit is recorded in the books 
of account of an international banking centre business of the 
taxpayer, 

(ii) at the particular time, the taxpayer is not obligated, either 
immediately or in the future and either absolutely or contin- 
gently, to repay any portion of the debt to a person other than 
a non-resident person, and 


(iii) before the deposit was recorded in the books of account 
of the international banking centre business, the taxpayer 
made reasonable inquiries and had no reasonable cause to be- 
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lieve that any portion of the amount was deposited on behalf 
of, for the benefit of or as a condition of any transaction with, 
a person (other than a non-resident person with whom the 
taxpayer was dealing at arm’s length), or 


(b) another prescribed financial institution with whom the tax- 
payer is dealing at arm’s length at the particular time, where 


(i) at or before the time at which the deposit was made, the 
prescribed financial institution provided written notice to the 
taxpayer that the deposit was being made from deposits re- 
corded in the books of account of an international banking 
centre business of that prescribed financial institution, and 


(ii) a reasonable rate of interest is paid or payable by the tax- 

payer in respect of the deposit; 
Related Provisions: 212(1)(b)(xi) — Non-resident withholding tax — exemption. 
History: Subpara. (a)(iii): of the definition “eligible deposit” in subsec. 33.1(1) 
amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 20(1);'to substitute “(other than a 
non-resident person with whom the taxpayer was dealing at arm’s length)” for “other 
than a non-resident person”, applicable to deposits first recorded in the books of ac- 
count of an international banking centre business after July 13, 1990. 


Regulations: 7900 (prescribed financial institution). 


“eligible loan”, at any particular time, means 


(a) a loan or deposit (in this paragraph referred to as a “loan’’) 
made by a taxpayer that is a prescribed financial institution to a 
non-resident person (in this paragraph referred to as the “‘bor- 
rower’) with whom the taxpayer is dealing at arm’s length at the 
particular time, where 


(i) at the particular time, neither a person other than a non- 
resident person nor a person with whom the taxpayer is not 
dealing at arm’s length is obligated to the taxpayer, either 
immediately or in the future and either absolutely or contin- 
gently, to pay to the taxpayer any amount in respect of the 
loan, 


(ii) the loan was recorded in the books of account of an inter- 
national banking centre business of the taxpayer throughout 
the period commencing, with the later of 


(A) the time at which the loan was made, and 
(B) the earliest of 


(I) the time at which the loan was first recorded in the 
books of account of a branch or office of the taxpayer 
located in Canada, 


(II). the end of the first taxation. year in respect of 
which the taxpayer has. made any designation under 
subsection (3), and 


(IIL) the end of 1992 
and ending at the particular time, 


(iii) in the case of a loan made before the end of the first 
taxation year in respect of which the taxpayer has made any 
designation under subsection (3) (other than a'loan recorded 
in the books of account of an international banking centre 
business of the taxpayer at the time at which the loan was 
made) or a loan made to a foreign bank, the taxpayer made 
reasonable inquiries before the loan was recorded in the 
books of account of the international banking centre business 
and had ‘no reasonable cause to believe that the borrower had 
used or would use any proceeds of the loan, directly or indi- 
rectly, for the purpose of 


(A) earning income in Canada, or 


(B) making a loan to a person other than a non-resident 
person, and 


(iv).in the case of any other loan, the taxpayer, before the 
loan was recorded in the books of account of the interna- 
tional banking centre business, 


(A) obtained a statement signed by or on behalf of the 
borrower that the borrower would not use any proceeds of 
the loan, directly or indirectly, for a purpose described in 
subparagraph (iii), and 
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» (B) had no reasonable cause to believe that the borrower 
would use any proceeds of the loan, directly or indirectly, 
for a purpose described in subparagraph (iii), 


(b) a loan acquired by a taxpayer that is a prescribed financial 
institution from a foreign bank with which the taxpayer is not 
dealing at arm’s length at the time the loan was acquired, where 
the conditions described in subparagraphs (a)(i) to (iii) are met 
at the, particular time, or 


(c) a deposit made by a taxpayer that is a prescribed financial 
institution with another prescribed financial institution with 
whom the taxpayer is dealing at arm’s length at the particular 
time where, at or before the time at which the deposit was made, 
the taxpayer provided written notice to the prescribed financial 
institution that the deposit was being made from: deposits re- 
corded in the books. of account ofan international banking cen- 
tre business of the taxpayer; 


Regulations: 7900 (prescribed financial institution). 


“foreign bank” has the meaning assigned by the definition “for- 
eign bank” in section 2 of the Bank Act (tead without reference to 
paragraph (g)), except that an authorized foreign bank is not consid- 
ered to be a foreign bank in respect of its Canadian banking 
business; 


Related Provisions: 142.7 — Foreign banks — conversion from subsidiary to 
branch; 248(1)“authorized foreign bank” — Foreign bank branches. 


History: The definition “foreign bank” in subsec. 33.1(1) amended by 2001, c. 17, s. 
19, applicable after June 27, 1999. The definition formerly read: 


“foreign bank” has the meaning that would be assigned by the definition “foreign 
bank” in subsection 2(1) of the Bank Act if that definition were read without 
reference to paragraph (g) thereof; 


“non-resident person” at any time, with respect to a taxpayer, in- 
cludes a person that the taxpayer, based on reasonable inquiries, be- 
lieves at that time’to be ‘a person not resident in Canada. 


(2) Interpretation — For the purposes of this section, 
(a) a partnership shall be deemed to be a person; 


(b) where a member of a partnership and a person do not deal 
with each other at arm’s length, the partnership and the person 
shall be deemed not to deal with each other at arm’s length; 


(c) a partnership is a non-resident person only where all of its 
members are non-resident persons; and 


(d) a deposit made by or to a non-resident person or a loan made 
to a non-resident person does not include a deposit made by or 
to, or a loan made to, as the case may be, a fixed place of busi- 
ness in Canada of the non-resident person. 


(3), Designation and exemption — Where a taxpayer that was, 
throughout,a taxation year, a prescribed financial institution has 
designated in respect of the year, by filing a prescribed form with 
the Minister on or before the day that is 90 days after the com- 
mencement of .the year, a branch or office of the taxpayer in the 
metropolitan area of Montreal in the Province of Quebec or in the 
metropolitan area of Vancouver in the Province of British Columbia 
as a branch or office in which an international banking centre busi- 
ness of the taxpayer is to be carried on and has not revoked that 
designation by filing a prescribed form with the Minister on or 
before that day, in computing the income of the taxpayer for the 
year no amount shall be added or deducted in respect of ‘the tax- 
payer’s income or loss, as the case may be, for the year from the 
international banking centre business. 

Related Provisions: 33.1(5) — Restriction; 33.1(6) — Election; 33:1(7) — Eléction 


restriction; 33.1(9) — Exception where less than 90% of revenue from eligible loans; 
33.1(12) — Return; 87(2)(.8) — Amalgamations — continuing corporation. 


Regulations: 7900 (prescribed financial institution). 
Forms: T781: Designation as an international banking centre; T781-C: Revocation of 
designation as an international banking centre. 


(4) Income or loss from an international banking centre 
business — Subject to subsection (5), the amount of a taxpayer’s 
income or loss, as the case may be, for a taxation year from an in- 
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ternational banking centre business shall be determined on the as- 
sumption that 


(a) the international BaRKIiig centre pasiness was a separate busi- 
ness carried on by the taxpayer the only income or loss of which 
was derived from eligible loans for the period in the year during 
which they were recorded in the books of account of the busi- 
ness; and 


(b) the only amount payable for the year by the taxpayer in re- 
spect of interest on money borrowed for the, purpose of earning 
income from the business was equal-to the total of 


(i) the total of all amounts each of which is the interest paya- 
ble by the taxpayer in respect of an eligible deposit for the 
period in the year during which it was recondedti in i books 
of account of the business, and 


(ii) the amount equal to that proportion of 


(A) the total of all amounts each of which is the amount 
determined in respect of a day in the year equal to the 
amount, if any, by which 


(1) 96% of the total of all amounts each of which is the 
amount outstanding on account of the principal 
amount of an eligible loan recorded in the books of 
account of the business at the end of the day 


“exceeds 


(I) the total of all amounts each of which is the 
amount outstanding on account of the principal 
amount of an eligible deposit recorded in the books of 
account of the business at the end of the day 
that 
(B) the total determined under subparagraph (i) 
is of 
(C) the total of all amounts each of which is the amount 
outstanding on account of the principal amount of an eli- 
gible deposit recorded in the books of account of the busi- 
ness at the end of a day in the year. 
Related Provisions: 33.1(6) — Election; .33.1(10)— No deduction permitted; 
33.1011) — Rules clarifying application of provision; 87(2)(j.8) — Amalgamations — 


continuing corporation; Reg. 400(1.1), 413.1 — Provincial allocation of income to be 
done before IBC adjustment. 


(5) Restriction — A taxpayer’s income for a taxation year from 
an international banking centre business shall not exceed that pro- 
portion of such income determined in accordance with subsection 
(4) that 


(a) the total of all amounts each of which is an amount deter- 
mined in respect of a day in the year equal to the lesser of 


(i) 96% of the total of all amounts each of which is the 
amount outstanding on account of the principal amount of an 
eligible loan recorded in the books of account of the business 
at the end of the day, and 


(11) the total of all amounts each of which is the amount out- 
standing on account of the principal amount of an eligible 
deposit recorded in the books of account of the business at 
the end of the day 
is of 
(b) 96% of the total of all amounts each of which is the amount 
outstanding on account of the principal amount of an eligible 
loan recorded in the books of account of the business at the end 
of a day in the year. 
Related Provisions: 33.1(6) — Election. 


(6) Election — For the purposes of subsections (4) and (5), where 
a taxpayer so elects in the taxpayer’s return of income for a taxation 
year or in a prescribed form filed with the Minister within 90 days 
after the day of sending of a notice of assessment for the year or a 
notification that no tax is payable for the year, an eligible deposit 
recorded in the books of account of an international banking centre 
business of the taxpayer at the end of a day in the year is deemed 
not to have been recorded at any time in the day in the books of 
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account of that business and is deemed to have been recorded 
throughout that day in the books of account of another international 
banking centre business of the taxpayer designated by the Caxpayed 
in the election. 

Related Provisions: 33.1(7)— Election restriction; 244(14), (14.1) — Date: ‘when 
notice sent. 

History: Subsec. 33.1(6) amended by 2010, c. 25, s. 7, in force on December 15, 2010. 
It formerly read: 

_(6) For the purposes of subsections (4) and (5), where a taxpayer so elects in the 
taxpayer’s return of income for a taxation year or in a prescribed form filed with 
the Minister within 90 days after the day of mailing of a notice of assessment for 
the year or a notification that no tax is payable for the year, an eligible deposit 
recorded in the books of account of an international banking centre business of 
the taxpayer at the end of a day in the year shall be deemed not to have been 
recorded at any time in the day in the books of account of that business and shall 
be deemed to have been recorded throughout that day in the books of account of 
another international banking centre business of the taxpayer designated by the 
taxpayer in the election. 

Forms: T781-B: Election re deemed transfers of eligible deposits between interna- 
tional banking centres. 


(7) Election restriction — A taxpayer may elect, as provided in 
subsection (6), only in respect of eligible deposits recorded in the 
books of account of an international banking centre business at the 
end of a day to the extent that the total of those deposits exceeds 
96% of the total of all amounts outstanding on account of the prin- 
cipal amounts of eligible loans recorded in the books of account of 
the business at the end of the day. 

History: Subsec. 33.1(7) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 20(2), 
to substitute “96% of the total” for “the total”, applicable to taxation years commencing 
after December 17, 1987. 


(8) Limitation — In computing the income of a taxpayer for a tax- 
ation year, an amount paid or payable by the taxpayer on a deposit 
for the period in the year during which it was an eligible deposit 
shall, notwithstanding any other provision of this Act, be deductible 
only in computing the income or loss of the taxpayer from an inter- 
national banking centre business. 


(9) Exception — Where less than 90% of the revenue of a tax- 
payer for a taxation year from loans or deposits for the period in the 
year during which they were recorded in the books of account of an 
international banking centre business was derived from eligible 
loans in respect of which employees of the taxpayer actively partici- 
pated in the solicitation, negotiation, analysis or management 
thereof while employed at a branch or office designated under sub- 
section (3) as a branch or office in which an international banking 
centre business of the taxpayer is to be carried on, the amount, if 
any, of the taxpayer’s income for the year from the international 
banking centre business shall, notwithstanding subsection (3), be in- 
cluded in computing the taxpayer’s income for the year. 


(10) No deduction permitted — Notwithstanding any other pro- 
vision of this Act, in computing the income of a taxpayer no deduc- 
tion shall be made in respect of any amount paid or payable in re- 
spect of indebtedness of the taxpayer to any person where, under an 
arrangement of which the taxpayer was aware or ought to have been 
aware at the time the indebtedness was incurred by the taxpayer, 
any portion of the indebtedness may reasonably be regarded as hav- 
ing been provided directly or indirectly from proceeds of a loan re- 
corded in the books of account of an international banking centre 
business of a prescribed financial institution and any person has, in 
respect of that loan, signed a statement described in subparagraph 
(a)(iv) of the definition “eligible loan” in subsection (1). 
Regulations: 7900 (prescribed financial institution). 


(11) Application — For greater certainty, 


(a) where at any time a loan or deposit of a taxpayer ceases to be 
an eligible loan otherwise than by virtue of its disposition to an- 
other person, the taxpayer shall be deemed to have disposed of 
the loan or deposit in the course of carrying on an international 
banking centre business and to have received proceeds of dispo- 
sition therefor equal to the fair market value of the loan or de- 
posit at that time and to have reacquired the loan or deposit im- 
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mediately after that time at a cost equal to its fair market value 
at that time; 


(b) a taxpayer’s loss for a taxation year from an international 
banking centre business shall not be included in determining the 
taxpayer’s non-capital loss for the year; and 


(c) the amount, if any, by which 


(i) the amount that would. be, a taxpayer’s income for_a taxa- 
tion year from an international banking centre business if this 
section were read without reference to subsection (5) 


exceeds 


(ii) the taxpayer’s income for the year from the international 
» banking centre business 


shall be added in computing the income of the ree for the 
year. © “a 


Related Provisions: 54“superficial loss”(c) — Superficial loss rule does not apply. 


(12), Return — Every taxpayer that has, in respect:of'a taxation 
year, designated a branch or office under‘subsection (3) as a branch 
or office in which an international banking centre business. of the 
taxpayer is to be carried on.shall, within six months after the end of 
the year, file with the Minister a return in Prescribed form contain- 
ing prescribed information, 


Forms: T781-A: lnkcinationia banking centre infocesalion return. 


Definitions [s. 33.1]: “amount”? —248(1);, ‘“arm’s:length” — 251(1); “assessment”, 
“authorized foreign bank’, “borrowed money”, “business”, “Canadian banking busi- 
ness” — 248(1); “carrying on business” — 253; “day of sending” — 244(14), (14.1); 
“eligible deposit”, “eligible loan” — 33.1(1); “employed” — 248(1); “foreign bank” — 
33.1(1); “Minister” — 248(1); “‘non-capital loss”; — 111(8), 248(1); “non-resident” — 
33.11), 248(1);, “office”, “person”, “prescribed” — 248(1); “principal amount” — 
248(1), (26); “person” — 33.1(2), 248(1); “resident in Canada” — 250; :“taxation 
year’ — 249; “taxpayer” — 248(1). 


34. Professional business — In computing the income of a tax- 
payer for a taxation year from a business that is the professional 
practice of an accountant, dentist, lawyer, medical doctor, veterina- 
rian or chiropractor, the following rules apply: 


(a) where the taxpayer so elects in the taxpayer’s return of in- 
come under this Part for the year, there shall'not be included any 
amount in respect of work in progress at the end of the year; and 


(b) where the taxpayer has made an election under this section, 
paragraph (a) shall apply in computing the taxpayer’s income 
from the business for all subsequent taxation years unless the 
taxpayer, with the concurrence of the Minister and on such 
terms and conditions as are specified by the Minister, revokes 
the election to have that paragraph apply: 


Related Provisions: 10(4)(a) — Valuation of work in progress; 10(5)(a) — Work in 
progress deemed to be inventory; 23(3) —- Reference to property included in inventory; 
70(2) — Rights or things included in income on death; 96(3:) — Election.by members 
of partnership. 


Selected Cases [s. 34): 1 Ferro v. R., etre 2. C.T.C., 2461 (TCC) (Cash aucune: 
ments deductible in year incurred where lawyer worked on contingency only, notwith- 
standing election). 


Definitions [s. 34]: “amount”, “business” — 248(1); “lawyer” — 232(1), 248(1); 
“Minister”, “property” — 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


1.T. Application Rules [s. 34]: 23(3)-(5) (where business carried on acer before 
1972). 


Interpretation Bulletins [s. 34]: IT-188R: Sale of accounts receivable; IT-189R2: 
Corporations used by practising members of professions; IT-212R3: Income of de- 
ceased persons — rights or things; IT-278R2: Death of a partner or of a retired partner; 
IT-457R: Election by professionals to exclude work in progress from income; IT-471R: 
Merger of partnerships. 


CRA Audit Manual [s. 34]: 27.25.0: Income. of professionals and. fiscal period 
issues; 40.1.0: Sector profiles — accounting and bookkeeping services; 40.4.0: Sector 
profiles — dentists; 40.11.0: Sector profiles — healthcare professionals — physicians 
and surgeons; 40,12.0: Sector, profiles — veterinary. services. 


Forms [s. 34]: T2032: Statement of professional activities. 


S. 34.1(2)(d) 


34.1 (1) Additional business income [off-calendar fiscal 
period] — Where 


(a) an individual (other than a testamentary trust) carries on a 
business in a taxation year, 


(b) a fiscal period of the business begins in the year and ends 
after the end of the year (in this subsection referred to as the 
“particular period”), and 


(c) the individual has elected under subsection 249.1(4) in re- 
spect of the business and the election has not been revoked, 


there shall be included in computing the individual’s income for the 
year from the business, the amount determined by the formula 


C 
te orl DES 


where 


A ‘is the total of the individual’s income from the business for the 
fiscal periods of the business that end in the year, 


B is the lesser of 


(i) the total of all amounts each of which is an. amount. in- 
cluded in the value of A in respect of the business and that is 
deemed to be a taxable capital gain for the purpose of section 
110.6, and*’ ” 


(ii) the total of all amounts deducted under section 110.6 in 
computing the individual’s taxable income for the year, 


C is the number of days on which the individual carries on the bus- 
iness that are both in the year and in the particular period, and 


D is the number of days on which the individual carries on the bus- 
iness that are in fiscal periods of the business that end in the 
year. 

Related Provisions: 1 1(1) — Determination of income from fiscal period of propri- 

etor; 34.1(3) — Offsetting deduction in following year; 34.1(4) — Effect on 1995 stub 

period; 34.1(7) — Maximum December 31, 1995 income; 34.1(8) — No’ additional ‘in- 
clusion on death, bankruptcy or cease of business; 96(1.01)(a) — Income allocation to 
former partner; 96(1.1), (1.6) — Allocation of share. of income. to retiring partner; 

257 — Formula cannot calculate to less than zero;.Reg. 1104(1) — CCA calculation 

where fiscal year is not calendar year. 


Selected Cases [subsec. 34.1(1)]: Cho v. R., [2000] 2.C.T.C. 2714 (TCC) (Provi- 
sion applies to businesses started before end of 1994). 


Forms: RC4015: Reconciliation of business income for tax purposes [guide]; T1139: 
Reconciliation of business income for tax purposes. 
(2) Additional income election — Where 


(a) an individual (other than:a testamentary trust) begins carry- 

_ing on a business in a taxation year and not earlier than the be- 
ginning of the first fiscal period of the business that begins in the 
year and ends after the end of the year (in this subsection re- 
ferred to as the “particular period”), and 


(b) the individual has elected under.subsection 249.1(4) in re- 
spect of the business and the election has not been revoked, 


there shall be included in computing the individual’s income for, the 
year from the business the lesser of 


(c) the amount designated in, the individual’s return of income 
for the year, and 


((d) the amount determined by the formula 
. & 
A-B)x= 
( ) D 


where 
A. is the individual’s income from the business for the particular 
period, 
B is the lesser of 
(i) the total of all amounts each of. which is an amount 
included in the value of A in respect of the business and 


that is deemed tobe a taxable capital gain for the purpose 
of section 110.6, and 
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(1) the total of all amounts deducted under section 110.6 
in computing the individual’s taxable income for the taxa- 
tion year that includes the end of the particular period, 


C is the number of days on which the individual carries on the 
business that are both in the year and in the particular period, 
and 


D is the number of days on which the individual carries on the 
business that are in the particular period. 
Related Provisions: 34.1(3) — Offsetting deduction in following year; 34.1(5) — 
Effect on 1995 stub period; 34.1(6) — Deemed December 31, 1995 income; 34.1(8) — 
No additional inclusion on death, bankruptcy or cease of business; 96(1.01)(a) — In- 
come allocation to former partner; 96(1.1), (1.6) — Allocation of share of income to 
retiring partner; 257 — Formula cannot calculate to less than zero. 


Forms: RC4015: Reconciliation of business income for tax purposes [guide]; T1139: 
Reconciliation of business income for tax purposes. 


(3) Deduction — There shall be deducted in computing an indivi- 
dual’s income for a taxation year from a business the amount, if 
any, included under subsection (1) or (2) in computing the indivi- 
dual’s income for the preceding taxation year from the business. 


(4) Deemed December 31, 1995 income — For the purpose of 
section 34.2, where 


(a) at the end of 1994 an individual carried on a particular busi- 
ness no fiscal period of which ended at that time, and 


(b) an amount is included under subsection (1) in computing the 
individual’s income for the 1995 taxation year in respect of 


(i) the particular business, or 


(ii) another business that would, if subsection 34.2(3) applied 
for the purpose of this subparagraph, be included in the par- 
ticular business, 


subject to subsection (7), the December 31, 1995 income of the in- 
dividual in respect of the particular business or the other business, 
as the case may be, is deemed to be the amount that would have 
been so included if the descriptions of A and B in subsection (1) 
were read as follows: 


“A is the total of the individual’s income from the business for 
the fiscal periods of the business that end in the year (deter- 
mined as if paragraphs 34.2(2)(a) to (d) applied in comput- 
ing that income), 

Bis the lesser of 


(i) the total of all amounts each of which is an amount 
included in the value of A in respect of the business and 
that is deemed to be a taxable capital gain for the pur- 
pose of section 110.6, and 


(ii) the total of the maximum amounts deductible under 
section 110.6 in computing the individual’s taxable in- 
come for the year,” 

Related Provisions: 96(1.01)(a) — Income allocation to former partner. 


(5) Deemed December 31, 1995 income — For the purpose of 
section 34.2, where 


(a) at the end of 1994 an individual carried on a particular busi- 
ness no fiscal period of which ended at that time, and 


(b) an amount is included under subsection (2) in computing the 
individual’s income for the 1995 taxation year in respect of an- 
other business that would, if subsection 34.2(3) applied for the 
purpose of this paragraph, be included in the particular business, 


the December 31, 1995 income of the individual in respect of the 
other business is deemed to be the amount that would have been so 
included if the descriptions of A and B in paragraph (2)(d) were 
read as follows: 


“A is the individual’s income from the business for the particu- 
lar period (determined as if paragraphs 34.2(2)(a) to (d) ap- 
plied in computing that income), 

B is the lesser of 


(i) the total of all amounts each of which is an amount 
included in the value of A in respect of the business and 
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that is deemed to be a taxable capital gain for the pur- 
pose of section 110.6, and 1 


(ii) the total of the maximum amounts deductible under 
section 110.6 in computing the individual’s, taxable. in- 
come for the taxation year that includes the end of the 
particular period,”. | 

Related Provisions: 96(1.01)(a) — Income allocation to former partner. 


(6) Deemed December 31, 1995 income — For the purpose of 
section 34.2, where 


(a) at the end of 1995 an individual carries on a business as a 
member of a partnership no fiscal period of which ended at the 
end of 1994, 


(b) the business was carried on by a professional corporation as 
a member of the partnership at the end of 1994, 


(c) the professional corporation transferred its interest in the 
partnership to the individual before the end of 1995, 


(d) the individual is a practising member of the professional 
body under the authority of which the professional corporation 
_ practised the profession, 


(e) the individual was a specified shareholder of the professional 
corporation immediately before the transfer, 


(f) the professional corporation does not have a share of the in- 
come or loss of the partnership for the first fiscal period of the 
partnership that ends after the end of 1995, and 


(g) an amount is included under subsection (2) in computing the 
individual’s income for the 1995 taxation year in respect of the 
business, 


the December 31, 1995 income of the individual in respect of the 
business is deemed to be the amount that would have been so in- 
cluded if the descriptions of A and B in paragraph (2)(d) were read 
as follows: 


“A is the individual’s income from the business for the particu- 
lar period (determined as if paragraphs 34.2(2)(a) to (d) ap- 
plied in computing that income), 


B is the lesser of 


(i) the total of all amounts each of which is an amount 
included in the value of A in respect of the business and 
that is deemed to be a taxable capital gain for the pur- 
pose of section 110.6, and 


(ii) the total of the maximum amounts deductible under 
section 110.6 in computing the individual’s taxable in- 
come for the taxation year that includes the end of the 
particular period,” 
and, for the purpose of computing the values of C and D in para- 
graph (2)(d), the individual is deemed to carry on the business on 
the days on which the corporation carried on the business. 
Related Provisions: 96(1.01)(a) — Income allocation to former partner. 


(7) Maximum December 31, 1995 income — Where an 
amount was included under subsection (1) in computing an indivi- 
dual’s income for the 1995 taxation year from a business and 


(a) the individual’s December 31, 1995 income otherwise deter- 
mined under subsection (4) in respect of the business for the 
purpose of section 34.2 


exceeds 


(b) the amount that would be described under paragraph (a).if 
the descriptions of A, B and D in subsection (1) were read as 
follows: 


“A is the individual’s income from the business for the par- 
ticular period (determined as if paragraphs 34.2(2)(a) to 
(d) applied in computing that income), 


Bis the lesser of 


(i) the total of all amounts each of which is an 
amount included in the value of A in respect ofthe 
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business and that is deemed: to be a taxable capital 
gain for the purpose of section 110.6, and 


(ii) the total of the maximum amounts deductible 
under section 110.6 in computing the individual’s 
taxable income for the taxation year that includes the 
end of the particular period, 


D is the number of days on which the individual carries on 
the business that are in the particular period.” 


for the purpose of applying subsection 34.2(4) to the 1996 and sub- 
sequent taxation years, the December 31, 1995 income of the indi- 
vidual in respect of the business is deemed to be the amount deter- 
mined under paragraph (b). 


(8) No additional income inclusion — Subsections (1) and (2) 
do not apply in computing an individual’s income for a taxation 
year from a business where 


(a) the individual dies or otherwise ceases to carry on the busi- 
ness in the year; or 


(b) the individual becomes a bankrupt in the calendar year in 
which the taxation year ends. 


Related Provisions: 34.1(9) — Income inclusion on death where election made or 
separate return filed. 


(9) Death of partner or proprietor — Where 
(a) an individual carries on a business in a taxation year, 


(b) the individual dies in the year and after the end of a fiscal 
period of the business that ends in the year, 


(c) another fiscal period of the business ends because of the indi- 
vidual’s death (in this subsection referred to as the “short pe- 
riod”), and 


(d) the individual’s legal representative 


(i) elects that this subsection apply in computing the indivi- 
dual’s income for the year, or 


(ii) files a separate return of income under subsection 150(4) 
in respect of the individual’s business, 


notwithstanding subsection (8), there shall be included in comput- 
ing the individual’s income for the year from the business, the 
amount determined by the formula 


(A —B) x C/D 
where 


A is the total of the individual’s income from the business for fis- 
cal periods (other than the short period) of the business that end 
in the year, 


Bis the lesser of 


(i) the total of all amounts, each of which is an amount in- 
cluded in the value of A in respect of the business that is 
deemed to be a taxable capital gain for the purpose of section 
110.6, and 


(ii) the total of all amounts deducted under section 110.6 in 
computing the individual’s taxable income for the year, 


C is the number of days in the short period, and 


D is the total number of days in fiscal. periods. of the. business 
(other than the short period) that end in the year. 


Related Provisions: 96(1.01)(a) — Income allocation to former partner; 257 — 
Formula cannot calculate to less than zero; 150(4)(c)C — Additional amount deducti- 
ble on deceased’s separate return. 


History: Subsec. 34.1(9) added by 1998, c. 19, s. 84, applicable to 1996 et seq., except 
that subpara. 34.1(9)(d)(ii) does not apply to the 1996 and 1997 taxation years. 


History [s. 34.1]: S. 34.1 added by 1996, c.21,,s. 8, applicable after 1994, 


Selected Cases [s. 34.1]: McLauchlin v. R., [2002] 2.C.T.C. 2935 (TCC).(Net, not 
gross, figures used in provision). 


Definitions [s. 34.1]: “amount”, “business” — 248(1); “calendar year” — Interpreta- 
tion Act 37(1)(a); “December 31, 1995 income” — 34.1(4)-(7); “fiscal period” — 
249.1; “individual”, “legal representative” — 248(1); “particular period” — 34.1(1)(b), 
34.1(2)(a); “professional corporation” — 248(1); “short period” — 34.1(9)(c); “speci- 
fied shareholder” — 248(1); “taxable capital gain” — 38, 248(1); “taxation year” — 
249; “testamentary trust” — 108(1), 248(1). 
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34.2 (1) Definitions — The definitions in this subsection apply in 
this section. itt 


“adjusted stub period accrual” of a corporation in respect of a 
partnership — in which the corporation has a significant interest at 
the end of the last fiscal period of the partnership that ends in the 
corporation’s taxation year in circumstances where another fiscal 
period (in this definition referred to as the “particular period”) of 
the partnership begins in the year and ends after the year — means 


(a) if paragraph (b) does not apply, the amount determined by 
the formula 


[(A — B) x C/D] —- (E+ F) 
where 


A. is the total of all amounts each of which is the corporation’s 
share of an income or taxable capital gain of the partnership 
for a fiscal period of the partnership that ends in the year 
(other than any amount for which a deduction is available 
under section 112 or 113), 


B_is the total of all amounts each of which is the corporation’s 
share of a loss or allowable capital loss — to the extent that 
the total of all allowable capital losses does not exceed the 
total of all taxable capital gains included in the description of 
A — of the partnership for a fiscal period of the partnership 
that ends in the year, 


C_ is the number of days that are in both the year and the partic- 
ular period, 


D is the number of days in fiscal periods of the partnership that 
end in the year, 


E is the amount of the qualified resource expense in respect of 
the particular period of the partnership that is designated by 
the corporation for the year under subsection (6) in its return 
of income for the year filed with the Minister on or before its 
filing-due date for the year, and 


F is an amount designated by the corporation in its return of 
income for the year (other than an amount included in the 
description of E) and filed with the Minister on or before its 
filing-due date for the year; and 


(b) if a fiscal period of the partnership ends in the corporation’s 
taxation year and the year is the first taxation year in which the 
fiscal period of the partnership is aligned with the fiscal period 
of one or more ‘other partnerships under a multi-tier alignment 
(in this paragraph referred to as the “eligible fiscal period”’), 


(i) where a fiscal period of the partnership.ends in the year 
and before the eligible fiscal period, the amount determined 
by the formula | 


{((A—B) x.C/D] —(E.+ F) 
where 


A is the total of all amounts each of which is the corpora- 
tion’s share of an income or taxable capital gain of the 
partnership for the first fiscal period of the partnership 
that ends in the year (other than any amount for which a 
deduction is available under section 112 or 113), 


Bis the total of all amounts each of which is the corpora- 
tion’s share of a loss or allowable capital loss — to the 
extent that the total of all allowable capital losses does not 
exceed the total of all taxable capital gains included in the 
description of A — of the partnership for the first fiscal 
period of the partnership that ends in the year, 


C is the number of days that are in both the year and the 
particular period, 

D. is the number of days in the first fiscal period of the part- 
nership that ends in the year, 


E is the amount of the qualified resource expense in respect 
of the particular period of the partnership that is desig- 
nated by the corporation for the year under subsection (6) 
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in its return of income for the year filed with the Minister 
on or before its filing-due date for the year, and 


F is an amount designated by the corporation in its return of 
income for the year (other than an amount included in the 
description of E) and filed with the Minister on or before 
its filing-due date for the year, and 


(ii) where the eligible fiscal period of the partnership is the 
first fiscal period of the partnership that ends in the corpora- 
tion’s taxation year, the amount determined by the formula 


(A —-B-C) x D/E- (F+G) 
where 


A is the total of all amounts each of which is the corpora- 
tion’s share of an income or taxable capital gain of the 
partnership for the eligible fiscal period (other than any 
amount for which a deduction is available under section 
112 or 113), ; 


B is the total of all amounts each of which is the corpora- 
tion’s share of a loss or allowable capital loss — to the 
extent that the total of all allowable capital losses does not 
exceed the total of all taxable capital gains included in the 
description of A — of the partnership for the eligible fis- 
cal period, 


C is the corporation’s eligible alignment income for the eli- 
gible fiscal period, 


D is the number of days that are in both the year and the 
particular period, 


E is the number of days that are in the eligible fiscal period 
that ends in the year, 


F is the amount of the qualified resource expense in respect 
of the particular period of the partnership that is desig- 
nated by the corporation for the year under subsection (6) 
in its return of income for the year filed with the Minister 
on or before its filing-due date for the year, and 


G is an amount designated by the corporation in its return of 
income for the year (other than an amount included in the 
description of F) and filed with the Minister on or before 
its filing-due date for the year. 

Related Provisions: 34.2(1)“qualifying transitional income”(b), 34.2(16), (17) — 
Adjusted stub period accrual (ASPA) included in QTI; 34.2(2) — ASPA included in 
income; 34.2(6), 34.2(17)E — Corporation can designate amount of qualified resource 
expense to reduce ASPA; 34.2(10)— Designations under (a)E-F, (b)(i)E-F. and 
(b)(ii)F-G may not be amended or revoked; 34.3(1)“actual stub period adjustment” — 
Determination of actual adjustment where designation made under F to include less; 
257 — Formulas cannot calculate to less than zero. 


“eligible alignment income”, of a corporation, means 


(a) if a partnership is subject to a single-tier alignment, the first 
aligned fiscal period of the partnership ends in the first taxation 
year of the corporation ending after March 22, 2011 (in this par- 
agraph referred to as the “eligible fiscal period’’) and the corpo- 
ration is a member of the partnership at the end of the eligible 
fiscal period, 


(i) where the eligible fiscal period is preceded by another fis- 
cal period of the partnership that ends in the corporation’s 
first taxation year that ends after March 22, 2011 and the cor- 
poration is a member of the partnership at the end of that 
preceding fiscal period, the amount determined by the 
formula 


A2B=€ 
where 


A is the total of all amounts each of which is the corpora- 
tion’s share of an income or taxable capital gain of the 
partnership for the eligible fiscal period (other than any 
amount for which a deduction is available under section 
112 or 113), 


B is the total of all amounts each of which is the corpora- 
tion’s share of a loss or allowable capital loss — to the 
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extent that the total of all allowable capital losses does not 
exceed the total of all taxable capital gains included in the 
description of A — of the partnership, for the eligible fis- 
cal period, and 


C is, where an outlay or expense of the partnership is 
deemed by subsection 66(18) to be made or incurred by 
the corporation at the end of the eligible fiscal period, the 
total of all amounts each of which is an amount that 
would be deductible by the corporation for the taxation 
year under any of sections 66.1, 66.2, 66.21 and 66.4 de- 
termined as if each such outlay or expense were the only 
amount relevant in determining the amount deductible, or 


(ii) where the eligible fiscal period is the first fiscal period of 
the partnership that ends in the corporation’s first taxation 
year ending after March 22, 2011, nil; and 


(b) if a partnership is subject to a multi-tier alignment, the first 
aligned fiscal period of the partnership ends in the taxation year 
of the corporation (in this paragraph referred to as the “eligible 
fiscal period’”’) and the corporation is a member of the partner- 
ship at the end of the eligible fiscal period, the amount deter- 
mined by the formula 


A-—B-C 
where 


A. is the total of all amounts each of which is the corporation’s 
share of an income or taxable capital gain of the partnership 
for the eligible fiscal period, other than any amount 


(i) for which a deduction is available under section 112 or 
LS For 


(ii) that would be included in computing the income of 
the corporation for the year if there were no multi-tier 
alignment, 


B is the total of all amounts each of which is the corporation’s 
share of a loss or allowable capital loss — to the extent that 
the total of all allowable capital losses does not exceed the 
total of all taxable capital gains included in the description of 
A — of a partnership for the eligible fiscal period, and 


C is, where an outlay or expense of the partnership is deemed 
by subsection 66(18) to be made or incurred by the corpora- 
tion at the end of the eligible fiscal period, the total of. all 
amounts each of which is an amount that would be deducti- 
ble by the corporation for the taxation year under any of sec- 
tions 66.1, 66.2, 66.21 and 66.4 determined as if each such 
outlay or expense were the only amount relevant in determin- 
ing the amount deductible. 


Related Provisions: 34.2(1)“qualifying transitional income”(a) — Eligible align- 
ment income included in QTI; 257 — Formula cannot calculate to less than zero. 


“multi-tier alignment”, in respect of a partnership, means the 
alignment under subsection 249.1(9) or (11) of the fiscal period of 
the partnership. and the fiscal period of one or more other 
partnerships. 


Related Provisions: 34.2(9) — Special rule for multi-tier alignment; 34.2(13) — 
Limitation on transitional reserve under 34.2(11). , 


“qualified resource expense’’, of a corporation for a taxation year 
in respect of a fiscal period of a partnership that begins in the year 
and ends after the year, means an expense incurred by the partner- 
ship in the portion of the fiscal period that is in the year and that is 
described in any of the following definitions: 


(a) “Canadian exploration expense” in subsection 66.1(6); 
(b) “Canadian development expense” in subsection 66.2(5); 
(c) “foreign resource expense” in subsection 66.21(1); and 


(d) “Canadian oil and gas property expense” in subsection 
66.4(5). 


Related Provisions: 34.2(6), 34.2(17)E — Corporation can designate amount of 
QRE to reduce stub period income. 
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“qualifying transitional income’’, of a corporation that is a mem- 
ber of a partnership on March 22; 2011, means:the amount that is 
the total of the following amounts,.computed in accordance with 
subsection (15), 


(a) the corporation’s eligible alignment i income in respect of the 
partnership, and 


(b) the corporation’s adjusted stub period accrual in respect of 
the partnership for 


(i) if there is a multi-tier alignment in respect of the partner- 
ship, the corporation’s taxation year during which ends the 

«fiscal period of the partnership that is aligned with the fiscal 
period of one or more other geeueatgat under the multi-tier 
alignment, or 


(ii) in any other case, the corporation’s first taxation year that 
ends after March 22, 2011. 


Related Provisions: 34.2(11) — Deduction of QTI as a reserve; 34.2(15) — Rules 
for computing QTI;. 34.2(16), (17) — Adjustment .of stub ‘period. accrual included in 
QTI. 


“significant interest’, of a corporation in a partnership at any time, 
means a membership interest of the corporation in the partnership if 
the corporation, or the corporation together with one or more: per- 
sons or partnerships related to or affiliated with the corporation, is 
entitled at that time to more than 10% of 


(a) the income or loss of the partnership; or 


(b) the assets (net of liabilities) of the partnership if it were to 
cease to exist. 


Related. Provisions: 34.2(2)(a) — Corporation with significant interest in partner- 
ship must include: stub period ,accrual in income; 34.2(3) — Where new partner has 
significant interest at year-end. 


“single-tier alignment”’, in respect of a partnership, means the end- 
ing of a fiscal period of the partnership under subsection 249.1(8). 


“specified percentage”, of a corporation for a particular taxation 
year in respect of a partnership, means 


(a) if the first taxation year for which the corporation has quali- 
fying transitional income ends in 2011 and the particular year 
ends in 


(i)2011, 100%, 
(ii) 2012, 85%, 
(iti) 2013, 65%, 
(iv) 2014, 45%, 
(v) 2015, 25%, and 
(vi) 2016, 0%; 


(b) if the first taxation year for which the corporation has quali- 
fying transitional income ends in 2012 and the particular year 
ends in 


(i) 2012, 100%, 
(ii) 2013, 85%, 
(iii) 2014, 65%, 
(iv) 2015, 45%, 
(v) 2016, 25%, and 
(vi) 2017, 0%; and 


(c) if the first taxation year for which the corporation has quali- 
fying transitional income. ends, in 2013,,and; the particular year 
ends in 


(i) 2013, 85%, 

(ii) 2014!'65%, 

(iii) 2015, 45%, 
(iv) 2016, 25%, and 
(v) 2017, 0%. 


Related Provisions: 34.2(11)(a) — Transitional’ reserve — deduction of specified 
percentage of qualifying ‘transitional income. 
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(2) Income inclusion — adjusted stub period accrual — 
Subject to subsections (5) and (9), a corporation (other than a pro- 
fessional corporation) shall include in computing its income for a 
taxation year its adjusted stub period accrual in respect of a partner- 
ship if 


(a) the corporation has a signittlannt interest in the partnership at 
the end of the last fseal period of the partnership that ends in the 
year; 


(b) another fiscal period of the partnership begins in the year and 
ends after the year; and 


(c) at the end of the year, the corporation is entitled to a share of 

an income, loss, taxable capital gain or allowable capital loss of 

the partnership for the fiscal period referred to in paragraph (b). 
Related Provisions: 34.2(3)— Optional income inclusion’ for new partner; 
34.2(4) — Deduction in following year; 34.2(5)(a)(i) —Income and capital gains of 
partnership carried through to stub period; 34.2(5)B(b)(ii) — Taxable capital gain in- 
clusion reduces allowable capital loss; 34.2(7) — No income inclusion when corpora- 
tion becomes bankrupt; 34,2(8)— No stub period accrual in determining FAPI; 
34.2(9) — Special rule for muiti-tier alignment; 34.3 — Adjustment for income 
shortfall where designation made under 34.2(1)‘adjusted stub period accrual”F to re- 
duce inclusion; 96(1)(f) — Inclusion of income from partnership ending in corpora- 
tion’s year. 


(3) Income inclusion — new partner designation — Subject 
to subsection (5), if a corporation (other than a professional corpo- 
ration) becomes a member of a partnership during a fiscal period of 
the partnership (in this subsection referred to as the “particular pe- 
riod”) that begins in the corporation’s taxation year and ends after 
the taxation year but on or before the filing-due date for the taxation 
year and the corporation has a significant interest in the partnership 
at the end of the particular period, the corporation may include in 
computing its income for the taxation year the lesser of 


(a) the amount; if any, designated by the corporation in its return 
of income for the taxation year, and 


(b) the amount determined by the formula 


Ax B/C 
where 


A_ is the corporation’s income from the partnership for the par- 
ticular period (other than any amount for which a deduction 
is available under section 112 or 113), 


B_ is the number of days that are both in the corporation’s taxa- 
tion year and the particular period, and 


C is the number of days in the particular period. 


Related Provisions: 34.2(4) — Deduction in following year; 34.2(5)(a)(ii) — In- 
come and capital gains of partnership carried through to stub period; 34.2(7) —No 
income inclusion when corporation becomes bankrupt. 


(4) Deduction in following year — A corporation may deduct 
in computing its income for a taxation year each amount that was 
included in computing its income in respect of a partnership for the 
immediately preceding taxation year under subsection (2) or (3). 


Related Provisions: 34.2(5)(a)(ii1) — Deduction to match income and capital gains 
included; 34.2(5)(b) — Deemed-allowable capital loss: 


(5) Character of amounts — For the purposes of this Act, the 
following rules apply: 


(a) in computing the income of a corporation for a taxation year, 


(i)\an adjusted stub. period. accrual included: under subsection 
(2) in respect of a partnership for the year is deemed to be 
income and taxable capital gains having the same character 
and to be in the same proportions as any income and taxable 
capital gains that were allocated by the partnership to the cor- 
poration for all fiscal periods of the partnership ending in the 
year, 


(ii) an amount included under subsection (3) in respect of a 
partnership for the year is deemed to be income and taxable 
capital gains having the same character and to be in the same 
proportions as any income and taxable capital gains that were 
allocated by the partnership to the corporation for the partic- 
ular period referred to in that subsection, 
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(iii) an amount deductible under subsection (4) in respect of a 
partnership for the year is deemed to have the same character 
and to be in the same proportions as the income and taxable 
capital gains included in the corporation’s income for the im- 
mediately preceding taxation year under subsection (2) or (3) 
in respect of the partnership, 


(iv) an amount deductible as a reserve under subsection (11) 
in respect of a partnership for the year is deemed to have the 
same character and to be in the same proportions as the qual- 
ifying transitional income in respect of the partnership for the 
year, and 


(v) an amount included in income under subsection (12) in 
respect of the partnership for the year is deemed to have the 
same character and to be in the same proportions as the 
amount deducted under subsection (11) for the immediately 
preceding taxation year; and 


(b) a corporation is deemed to have realized at the end of a taxa- 
tion year an allowable capital loss equal to the amount deter- 
mined. by the formula 


A-(B-C) 
where 


A is the amount deductible by the corporation under subsection 
(4) for the year in respect of taxable capital gains of a 
partnership, 


B is the amount that is the total of 


(i) all taxable capital gains allocated by the partnership to 
the corporation for the year, 


(ii) the amount included in the corporation’s income 
under subsection (2) for the year in respect of taxable cap- 
ital gains of the partnership, and 


(iii) the amount included in the corporation’s income 
under subsection (12) for the year in respect of taxable 
capital gains of the partnership, and 


C is the amount, if any, that is the lesser of 


(i) the amount that is the total of all allowable capital 
losses allocated by the partnership to the corporation for 
the year, and 


(ii) the amount determined under subparagraph (i) of the 
description of B. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


(6) Designation — qualified resource expense — A corpora- 
tion may designate an amount for a taxation year in respect of a 
qualified resource expense under the definition “adjusted stub pe- 
riod accrual” in subsection (1) subject to the following rules: 


(a) the corporation cannot designate an amount for the year in 
respect of a qualified resource expense in respect of a partner- 
ship except to the extent the corporation obtains from the part- 
nership, before the corporation’s filing-due date for the year, in- 
formation in writing identifying the corporation’s qualified 
resource expenses described 


(i) in paragraph (h) of the definition “Canadian exploration 
expense” in subsection 66.1(6), determined as if those ex- 
penses had been incurred by the partnership in its last fiscal 
period that ended in the year, 


(il) in paragraph (f) of the definition “Canadian development 
expense” in subsection 66.2(5), determined as if those ex- 
penses had been incurred by the partnership in its last fiscal 
period that ended in the year, 


(ili) in paragraph (e) of the definition “foreign resource ex- 
pense” in subsection 66.21(1), determined as if those ex- 
penses had been incurred by the partnership in its last fiscal 
period that ended in the year, and 


(iv) in paragraph (b) of the definition “Canadian oil and gas 
property expense” in subsection 66.4(5), determined as if 
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those expenses had been incurred by the partnership in its 
last fiscal period that ended in the year; and 


(b) the amount designated for the year by the corporation is not 
to exceed the maximum amount that would be deductible by the 
corporation under any of sections 66.1, 66.2, 66.21 and 66.4 in 
computing its income for the year if 


(i) the amounts referred to in paragraph (a) in respect of the 
partnership were the only amounts relevant in determining 
the maximum amount, and 


(ii) the fiscal period of the partnership that begins in the year 
and ends after the year had ended at the end of the year and 
each qualified resource expense were deemed under subsec- 
tion 66(18) to be incurred by the corporation at the end of the 
year. 


Related Provisions: 34.2(17)E — Amount designated reduces stub period income 
included in qualifying transitional income. 


(7) No additional income — bankrupt — Subsections (2) and 
(3) do not apply in computing a corporation’s income for a taxation 
year in respect of a partnership if the corporation becomes a bank- 
rupt in the year. : 


(8) Foreign affiliates — This section does not apply for the pur- 
poses of computing, for a taxation year of a foreign affiliate of a 
corporation resident in Canada, 


(a) the foreign accrual property income of the affiliate in respect 
of the corporation; and 


(b) except to the extent that the context otherwise requires, the 
exempt surplus or exempt deficit and the taxable surplus or taxa- 
ble deficit (as those terms are defined in subsection 5907(1) of 
the Income Tax Regulations) of the affiliate in respect of the 
corporation. 


(9) Special case — multi-tier alignment — If a corporation is 
a member of a partnership subject to a multi-tier alignment, subsec- 
tion (2) does not apply to the corporation in respect of the partner- 
ship for taxation years preceding the taxation year that includes the 
end of the first aligned fiscal period of the partnership under the 
multi-tier alignment. 


(10) Designations — Once a corporation makes a designation in 
calculating its adjusted stub period accrual in respect of a partner- 
ship for a taxation year under any of the description of E or F of 
paragraph (a), the description of E or F of subparagraph (b)(i) and 
the description of F or G of subparagraph (b)(ii) of the definition 
“adjusted stub period accrual” in subsection (1), the designation 
cannot be amended or revoked. 


(11) Transitional reserve — A corporation that has qualifying 
transitional income in respect of a partnership for a particular taxa- 
tion year may deduct in computing its income, as a reserve, for the 
particular year such amount as the corporation claims not exceeding 
the least of 


(a) the specified percentage for the particular year of the corpo- 
ration’s qualifying transitional income in respect of the 
partnership, 


(b) if, for the immediately preceding taxation year, an amount 
was deductible under this subsection in computing the corpora- 
tion’s income in respect of the partnership, the amount that is the 
total of 


(1) the amount included under subsection (12) in computing 
the corporation’s income for the particular year in respect of 
the partnership, and 


(ii) the amount by which the corporation’s qualifying transi- 
tional income in respect of the partnership is increased in the 
particular year because of the application of subsections (16) 
and (17), and 


(c) the corporation’s income for the particular year computed 
before deducting any amount under this subsection in respect of 
the partnership or under sections 61.3 and 61.4. 
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Related Provisions: 34.2(5)(a)(iv) — Reserve deemed to have same character as 
qualifying transitional income; 34.2(12) — Reserve included in next year’s income; 
34.2(13) Where no reserve allowed; 34.2(16), (17)—QTI adjustment; 
53(2)(c)(i.4) — Addition to adjusted cost base. 


(12) Inclusion of prior year reserve — A corporation shall in- 
clude in computing its income in respect of a partnership for a taxa- 
tion year the amount, if any, deducted by it under subsection (11) in 
respect of the partnership forts immediately preceding d taxation 
year. 

Related Provisions: 34.2(5)(a)(v) — Income inclusion deemed to have same charac- 
ter aS previous year’s reserve; 34.2(5)B(b)(iii) — Taxable capital gain inclusion 
reduces allowable capital loss; 34.2(11)(b)(i) — Inclusion under (12) forms limitation 
on next year’s reserve. 


(13) No reserve — No deduction shall be made under subsection 
(11) in computing a corporation’s income for a taxation year in re- 
spect of a partnership 


(a) unless, 


(i) in the case of a corporation that is a member of a partner- 
ship in respect of which there is a multi-tier alignment, the 
corporation has been a member of the partnership continu- 
ously since before March 22, 2011 to the end of the year, 


(ii) in the case of a corporation that is a member of a partner- 
ship in respect. of which there is no multi-tier alignment, the 
corporation is a member of the partnership 


(A) at the end of the partnership’s fiscal period that be- 
gins before March 22, 2011.and ends: in the year of the 
corporation that includes March 22, 2011, 


(B) at the end of the partnership’s fiscal period commenc- 
ing immediately after the fiscal period referred to in 
clause (A) and continues to be a member until after the 
end of the year of the corporation that includes March 22, 
2011, and 


(C) continuously since before March 22, 2011 until the 
end of the year; 


(b) if at the end of the year or at any time in the following taxa- 
tion year, 


(i) the corporation’s income .is exempt from tax under this 
Part, or 


(ii) the corporation is non-resident and the partnership does 
not carry on business through a permanent establishment (as 
defined for the purpose of subsection 16,1(1)) in Canada; or 


(c) if the year ends immediately before another taxation year 


(i) at the beginning of which the partnership no longer princi- 
pally carries on the activities to which the reserve relates, 


(ii) in which the corporation becomes a bankrupt, or 


(iii) in which the corporation is dissolved or wound up (other 
than in circumstances to which subsection 88(1) applies). 


Related Provisions: 34.2(14) —Ex-partner deemed to: be a partner;: 34.2(18) — 
Anti-avoidance rule for 34.2(13). 


(14) Deemed partner — A corporation that cannot deduct an 
amount under subsection (11) for,.a taxation year in respect. of a 
partnership solely because it has disposed of its interest in the part- 
nership is deemed for the purposes of paragraph (13)(a) to be a 
member of the partnership continuously until the end of the taxation 
year if 

(a) the corporation disposed of its interest. to another corporation 

related to, or affiliated with, the corporation at the time of the 

disposition; and 

(b) a corporation related: to, or affiliated with, the corporation 

has the partnership interest referred to in paragraph (a) at the end 

of the taxation year. 


(15) Computing qualifying transitional income — special 
rules — For the purposes of determining a corporation’s qualify- 


S. 34.2(17)(b) 


ing transitional income, the income or loss, as the case may be, of a 
partnership for a fiscal period shall be computed as if 


(a) the partnership had deducted for the period the maximum 
amount deductible in, respect of any expense, reserve, allowance 
or other amount; 


(b) this Act were read without reference to paragraph 28(1)(b); 
and 


(c) the partnership had made.an election under paragraph 34(a). 


(16) Qualifying transition income.....adjustment — 
conditions for application — Subsection (17) applies for a par- 
ticular taxation year of a corporation and for each subsequent taxa- 
tion year for which the corporation may deduct an amount under 
subsection (11) in respect of a partnership if the particular ‘year is 
the first taxation year 


(a) that is after the taxation year in which the corporation has, or 
would have if the partnership had income, an adjusted stub pe- 
riod accrual that is included in the corporation’s qualifying tran- 
sitional income in respect of the partnership by reason of para- 
graph (b) of the definition “qualifying transitional income” in 
subsection (1); and 


(b) in which ends the fiscal period of the partnership that began 
in the taxation year referred to in paragraph (a). 


Related Provisions: 34.2(11)(b)Gi) — Increase under (16) increases next year’s 
reserve. 


(17) Adjustment of qualifying transitional income — If this 
subsection applies in respect of a partnership fora taxation year of a 
corporation, the adjusted stub period accrual included in the corpo- 
ration’s qualifying transitional income in respect of the partnership 
for the year is computed as if 
(a) the descriptions in paragraph (a) and subparagraph (b)(i) of 
the definition “adjusted stub period accrual” in subsection (1) 
read as follows: 


A is the total of all amounts each of which is the corporation’s 
share of an income or taxable capital gain of the partnership 
for the particular period (other than any amount for which a 
deduction is.available under section 112 or 113), 


B. is the total of all amounts each of which is the corporation’s 
share of a loss or allowable capital loss — to the extent that 
the total of all allowable losses does not exceed the total of 
all taxable capital gains included in the description of A — 
of the partnership for the particular period, 


C is the number of days that are in both the year and the partic- 
ular period, 


D_ is the number of days in the particular period, 


E is the amount of the qualified resource expense in respect of 
the particular period of the partnership that is designated by 
the corporation for the year'under subsection (6) in its return 
of income for the year filed with the Minister on or before its 
filing-due date for the year, and 


F is nil; and 
(b) the descriptions in subparagraph (b)(ii) of the definition “ad- 
justed stub period accrual” in subsection (1) read as follows: 


A is the total of all amounts each of which is the corporation’s 
share of an income or taxable capital gain of the partnership 
for the particular period (other than any amount for which a 
deduction is available under section 112 or 113), 


B the total of all amounts each of which is the corporation’s 
share of a loss or allowable capital loss — to the extent that 
the total of all allowable capital losses does not exceed the 
total of all taxable capital gains included in the description of 
A — of the partnership for the particular period, 


C is the corporation’s eligible alignment income for the eligible 
fiscal period, 

D_ is the number of days that are in both the year and the partic- 
ular period, 
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E is the number of days in the particular period, 


F is the amount of the qualified resource expense in respect of 
the particular period of the partnership that is designated by 
the corporation for the year under subsection’ (6) in its return 
of income for the year filed with the Minister on or before its 
filing-due date for the year, and 
G is nil. 
Related Provisions: 34.2(11)(b)(ii) — Increase under (17) increases next year’s 


reserve; 34.2(16) — Conditions for 34.2(17) to apply; 34. 3(2)) _ fpplication of in- 
come shortfall adjustment. 


(18) Anti-avoidance — If it is reasonable to Prachi that one of 
the main reasons a.corporation is a member of a partnership in a 
taxation year is to avoid the application of subsection (13), the cor- 
poration is deemed not to be a member of the partnership for the 
purposes of that subsection. 


History [s. 34.2]: S. 34.2 replaced by 2011, c. 24, s. 3, applicable to taxation years 
ending after March 22, 2011. It formerly read: 


34.2 [1995 stub period reserve] — (1) Definitions — The definitions in this 
subsection apply in this section. 
“qualifying fiscal period” of a business of a taxpayer means 


(a) where at the end of 1994 the taxpayer carried on the business and: no 
fiscal period of the business ended at that time, a fiscal period of the busi- 
ness that 
(i) begins after the beginning of the taxpayer’s taxation year that in- 
cludes the end of 1995, and 
(ii) ends 
(A) at the end of 1995 because of the application of paragraph 
249.1(1)(b) or because of the application of section 25 and para- 
graph 249.1(1)(b), or 
(B) immediately before the end of 1995 because of the application 
of subsection 99(2) and paragraph 249.1(1)(b), 
(b) a fiscal period of the business that ends at the end of 1995 because of the 
application of paragraph 249.1(1)(b) where 
(i) the taxpayer is an individual who carries on the business as a member 
of a partnership at the end of 1995, 
(ii) the individual acquired the individual’s interest in the partnership in 
1995 from a professional corporation, 
(iii) the professional corporation carried on the business at the end of 
1994 as a member of the partnership and does not have a share of the 
income or loss of the partnership for the fiscal period, 
(iv) the individual is a practising member of the professional body under 
the authority of which the professional corporation practised the profes- 
sion, and 
(v) the individual was a specified shareholder of the professional corpo- 
ration immediately before acquiring the interest, and 


(c) where 


(i) the taxpayer is a professional corporation that has a taxation year that 
ends at the end of 1995 because of the application of paragraph 
249.1(1)(b), and 


(ii) at the end of 1994 the business was carried on by the professional 
corporation as a member of a partnership, or by an individual 


(A) who transferred an interest in the partnership to the professional 
corporation before the end of 1995, 


(B) who is a practising member of the professional body under the 
authority of! which the professional corporation practises the 
profession, 


(C) who was a specified shareholder of the professional corporation 
immediately after the transfer, and 


(D) who does not have a share of the income or loss of the partner- 
ship for the first fiscal period of the partnership that ends in 1995, 


a fiscal period of the business that ends in that taxation year. 


“specified percentage” of a taxpayer for a particular taxation year in respect of a 
business means 


(a) where the first taxation year in which a qualifying fiscal period of the 
business ends is 1995, or subsection 34.1(4), (5) or (6) applies in respect of 
the business, and the particular year ends in 


(i) 1995, 95%, 

(i) 1996, 85%, 
(iii) 1997, 75%, 
(iv) 1998, 65%, 
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(v) 1999, 55%, 
(vi) 2000, 45%, 
(vii) 2001, 35%, 
(viii) 2002, 25%, 
_ (ix) 2003, 15%, and 
(x) any other year, 0%, and BS 


(b) where the first taxation year in which a qualifying fiscal period of a busi- 
ness of the taxpayer ends is 1996 and the particular year ends in 


(i) 1996, 95%, 

Gi) 1997, 85%, 

(iii) 1998, 75%, 

(iv) 1999, 65%, 

(v) 2000, 55%, 

(vi) 2001, 45%, 

(vit) 2002, 35%, 

(viii) 2003, 25%, 

(ix) 2004, 15%, and 
(x) any other year, 0%. 


(2), Computation of December 31, 1995 income — For the purpose of the 


definition “December 31, 1995 income” in subsection (1), a taxpayer’s income 
or loss from a business for a qualifying fiscal period shall be computed as if 


(a) this Act were read without reference to paragraph 28(1)(b); 


(b) the taxpayer had made the election referred to in paragraph 34(a) in re- 
spect of the business for the period; 


(c) the maximum amount deductible in respect of any reserve, allowance or 
other amount were deducted; and 


(d) the taxpayer had not received any taxable dividend. 


(3) Business defined — For the purposes of the definition. ‘qualifying fiscal 
period” in subsection (1), and subparagraphs (6)(b)(i) and (c)(i), a reference to a 
particular business of a taxpayer includes another business substituted therefor, 
or for which the particular business was substituted, by the taxpayer where 


(a) all or substantially all of the gross revenue of the particular business is 
derived from the sale, leasing, rental or development of properties or the 
rendering of services; and 


(b) all or substantially all of the gross revenue of the other business is de- 
rived from the sale, leasing, rental or development, as the case may be, of 
similar properties or the rendering of similar services. 


(4) Reserve — Subject to subsection (6), where a taxpayer carries on a business 
in a particular taxation year, there may be deducted in computing the taxpayer’s 
income for the year from the business, as a reserve in respect of December 31, 
1995 income, such amount as the taxpayer claims not exceeding the least of 


(a) the specified percentage for the particular year of the taxpayer’s Decem- 
ber 31, 1995 income in respect of the business; 


(b) where an amount was deductible under this subsection in computing the 
taxpayer's income for a preceding taxation year from the business, the 
amount included under subsection (5) in computing the taxpayer’s income 
for the particular year from the business; and 


(c) the taxpayer’s income for the particular year computed before deducting 
any amount under this subsection in respect of the business or under any of 
paragraph 60(w), sections 61.2 to 61.4 and subsection 80(17). 


(5) Reserve included in income — There shall be included in computing a tax- 
payer’s income for a taxation year from a business the amount deducted under 
subsection (4) in computing the taxpayer’s income therefrom for the preceding 
taxation year. 


(6) No reserve — No deduction shall be made under subsectionin computing a 
taxpayer’s income for a taxation year from a business where 


(a) at the end of the year or at any time in the following taxation year, 


(i) the taxpayer’s income from the business is exempt from tax under : 

this Part, or pee 

(ii) the taxpayer is non-resident and does not carry on the business 

through a permanent establishment (as defined by regulation) in Canada; 
(b) the taxpayer is a corporation and the year ends immediately before an- 
other taxation year 

(i) at the beginning of which the business is not carried:on principally by 

the corporation nor by members of a partnership of which the corpora- 

tion is a member, 

(ii) in which the corporation becomes a bankrupt, or 


(iii) in which the corporation is dissolved or wound up (other than in 
circumstances to which subsection 88(1) applies); or 
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(c) the taxpayer is an individual, and, 


(i) at the beginning of the year, the poses a is not carried on principally 
by the individual nor by menabers of a pertain of which the indivi- 
dual is @ member, : 


(ii) the individual dies or becomes a bankrupt in the calendar year in 
which the taxation year ends, or 


(iii) the individual is a trust that ceases to exist in the year. 


(7) Anti-avoidance rule — Where it is reasonable to conclude that one of the 
main reasons a person carries on a business or is a member of a partnership is to 

avoid the application of subparagraph (6)(b)(i) or (c)(i), the person is deemed not 
to carry on the business, and not to-be a member of the pole ey for the pur- 
poses of-those subparagraphs. 


(8) Death. of partner’ or proprietor — Where 

(a) an individual carries on a business in a taxation year, 

(b) the individual dies in the year, 

(c) an amount is included under subsection (5).in computing, the individual’ s 

income for,the year from the business, and 

(d) the individual’s legal representative 
(i) elects that this subsection apply in computing the individual’s income 
for the year, or 


(ii) files a separate return of income rides sahtedtiGn 150(4) in respect 
of the individual’s business, 


there shall be; deducted in computing the individual's income for the year from 
the business the lesser of 


(e) the greatest amount that would have been deductible under subsection (4) 
in computing the individual’s income for the year from the business. if. the 
individual had not died, and 


(f) any amount that the representative claims: 
Former subsec. 34.2(8) added by 1998, c. 19, s. 85, applicable to 1996 et seq. 
Former s. 34.2 added by 1996, c. 21, s. 8, applicable after 1994. 


Definitions [s. 34.2]: “adjusted stub period accrual” — 34.2(1); “affiliated” — 
251.1; “allowable capital loss” — 38(b), 248(1); “amount”, “bankrupt”, “business” — 
248(1); “Canada” — 255, Interpretation: Act 35(1); “corporation” — 248(1),.Jnterpre- 
tation Act 35(1); “disposition” — 248(1); “eligible alignment income’ — 34.2(1); “eli- 
gible fiscal period” — 34.2(1)“adjusted stub period accrual’’(b), 34.2(1)“eligible align- 
ment income”’(a), (b); “exempt deficit”, “exempt surplus” — Reg. 5907(1); “filing-due 
date” — 248(1); “fiscal period” — 249(2)(b), 249.1; “foreign accrual property in- 
come’, “foreign affiliate” —95(1), 248(1); “Minister” — 248(1); “multi-tier align- 
ment” — 34.2(1); “non-resident” — 248(1); “permanent establishment” — Reg: 8201; 


ee “professional corporation”, “property” — 248(1); “qualified resource ex- 
pense”, “qualifying transitional income” — 34.2(1); “related”? —:251(2)-(6); “resident 
in Canada’? — 250; “share” — 248(1);, “significant interest’, “single-tier alignment’, 


“specified percentage’? — 34.2(1); “taxable capital gain” — 38(a), 248(1);. “taxable 
deficit’, “taxable surplus” — Reg. 5907(1); “taxation year” — 249; “writing” — Inter- 
pretation Act 35(1). 


34.3 Definitions — (1) The definitions in this subsection and in 
subsection 34.2(1) apply in this section: 


“actual stub period accrual”, of a corporation in respect of a qual- 
ifying partnership for a taxation year, means the positive or nega- 
tive amount determined by the formula 


(A=B)x C/D-—E 
where 


A is the total of all amounts each of which is the corporation’s 
share of an income or taxable capital gain of the qualifying part- 
nership for the last fiscal period of the partnership that began in 
the base year (other than any amount for which a deduction was 
available under section 112 or 113); 


is the: total of. all amounts each of which is the beh not S 
share.of a.loss or allowable capital loss of the qualifying partner- 
ship for the last fiscal period of the partnership that began in the 
base year (to the extent thatthe total of all allowable capital 
losses included under this description in respect of all qualifying 
partnerships for. the taxation year does not exceed the: corpora- 
tion’s share of all taxable capital gains of all qualifying partner- 
ships for the taxation year); 


C_ is the number of days that are in both the base year and the fiscal 


period; 
D is the number of days in, the fiscal. period; and 
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Eis the amountiof the qualified resource expense in respect of the 
qualifying partnership that was designated by the corporation for 
the base year under subsection 34.2(6) in its return of income for 
the base year filed with the Minister on or before its filing-due 
date for the base year. 


“base year”, of a corporation in respect of a qualifying partnership 
for ‘a taxation year, means the preceding taxation year of the corpo- 
ration in which began a fiscal period of the partnership that ends in 
the corporation’s taxation year. __ 


‘4ncome shortfall adjustment’, of a corporation in respect of a 
qualifying partnership for a taxation year, means the positive or 
negative amount determined by the formula 


(A-—B)xCxD 
ahexe 
A is'the amount'that is the lesser of 


(a) the actual stub period accrual in respect of the qualifying 
partnership, and 


(b) the amount that would be the corporation’s adjusted stub 
period accrual for the base year in respect of the qualifying 
partnership if the value of F in paragraph (a) of the definition 
“adjusted stub period accrual” in subsection 34.2(1) were nil; 


is the amount included under subsection 34.2(2) in computing 
the corporation’s income for the base. year in respect of the qual- 
ifying partnership; 

is. the number of days in the period. that 


‘(a) begins onthe day after the day on which the base year 
ends, and 


(b) ends on the day on which the taxation year ends; and 


is the average daily rate of interest determined by reference to 
the rate of interest prescribed under paragraph 4301(a) of the Jn- 
come Tax Regulations for the period referred to in the descrip- 
tion of C. 


Related Provisions: 34.3(3) — Income shortfall adjustment added to income, plus 
additional amount ‘if shortfall is excessive. 


“qualifying partnership”, in respect of a corporation for a particu- 
lar taxation year; means a partnership 


(a) a fiscal period of which began in a preceding taxation year 
and ends in the particular taxation year; and 


(b) in respect of which the corporation was required to calculate 
an adjusted stub period accrual for the preceding taxation year. 


(2) Application of subsec. (3) <ciSuksngtion (3) applies toa 
corporation for a taxation year if 


(a) the corporation has designated an amount for the purpose of 
the description of F in paragraph (a) of the definition “adjusted 
stub period accrual” in subsection 34.2(1), in, calculating its ad- 
justed stub period accrual for the base year in respect of a quali- 
fying partnership for the taxation year; and 


(b) where the corporation has qualifying transitional income, the 
taxation year is after the first taxation year.of the corporation to 
which subsection 34.2(17) applies. 


(3). Income. shortfall adjustment — inclusion — If this! sub- 
section applies to a corporation for a taxation year, the corporation 
shall include in computing its income for the taxation year the 
amount determined by the formula 


A+ 0.50 x (A — B) 
where 


A is the amount that is the total of all amounts each of which is the 
corporation’s income, shortfall adjustment in respect, of a quali- 
fying partnership, for the year; and 


is the amount that is the lesser of A and the total of all. amounts 
each of which is. 25% of the positive amount, if any, that would 
be the income. shortfall adjustment in. respect. of a qualifying 
partnership for the year if the value.of the description of B in the 


S. 34.3(3) 


definition “income shortfall adjustment” in subsection (1) were 
nil. 
Related Provisions: 34.3(2) — Conditions for 34.3(3) to apply. 


History [s. 34.3]: S. 34.3 added by 2011, c. 24, s. 3, applicable to taxation years 
ending after March 22, 2011. 


Definitions [s. 34.3]: “actual stub period accrual” — 34.3(1); “allowable capital 


loss” — 38(b), 248(1); “amount” — 248(1); “base year” — 34.3(1); “corporation” — — Cc : 


248(1), Interpretation Act 35(1); “filing-due date’ — 248(1); “fiscal period” — 
249(2)(b), 249.1; “income shortfall adjustment” — 34.3(1); “Minister? — 248(1); “pre- 
scribed” — 248(1); “qualifying partnership” — 34.3(1); “share” — 248(1); “taxable 
capital gain” — 38(a), 248(1); “taxation year” — 249. ; 


35. (1) Prospectors and grubstakers — Where a share of the 
capital stock of a corporation 


(a) is received in a taxation year by an individual as considera- 
tion for the disposition by the individual to the corporation of a 
mining property or interest therein acquired by the individual as 
a result of the individual’s efforts as a prospector, either alone or 
with others, or 


so _ Proposed Amendment — 35(1)(a) _ 
Application: The July 16, 2010 draft legislation (Part 2— bijuralism), subsec. 
185(1), will amend para. 35(1)(a) by substituting “an interest, or for civil law a right,” 
for “interest”, to come into force on Royal Assent! = 
Technical Notes (July 2010): Sce under 12(4). 


(b) is received in a taxation year 


(i) by a person who has, either under an arrangement with a 
prospector made before the prospecting, exploration or de- 
velopment work or as an employer of a prospector, advanced 
money for, or paid part or all of, the expenses of prospecting 
or exploring for minerals or of developing a property for 
minerals, and 


(ii) as consideration for the disposition by the person referred 
to in subparagraph (i) to the corporation of a mining property 
or interest therein acquired under the arrangement under 
which that person made the advance or paid the expenses, or 
if the prospector was the person’s employee, acquired by the 
person through the employee’s efforts, 


Proposed Amendment — 35(1)(b)(ii) 
Application: The July 16, 2010 draft legislation (Part_ 2 — bijuralism), subsec. 
185(2), will amend subpara. 35(1)(b)(ii) by substituting “an interest, or for civil law a 
right,” for “interest”, and “prospector’s employee” for “prospector was the person’s 
employee”, to come into force on Royal Assent. : MiG 
Technical Notes (July 2010): See under 12(4). 


the following rules apply: 


(c) notwithstanding any other provision of this Act, no amount 
in respect of the receipt of the share shall be included 


(i) in computing the income for the year of the individual or 
person, as the case may be, except as provided in paragraph 
(d), or 


(ii) in computing at any time the amount to be determined for 
F in the definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5) in respect of the individual or 
person, as the case may be, 


(d) in the case of an individual or partnership (other than a part- 
nership each member of which is a taxable Canadian corpora- 
tion), an amount in respect of the receipt of the share equal to 
the lesser of its fair market value at the time of acquisition and 
its fair market value at the time of disposition or exchange of the 
share shall be included in computing the income of the indivi- 
dual or partnership, as the case may be, for the year in which the 
share is disposed of or exchanged, 


(e) notwithstanding subdivision c, in computing the cost to the 
individual, person or partnership, as the case may be, of the 
share, no amount shall be included in respect of the disposition 
of the mining property or the interest therein, as the case may be, 


(f) notwithstanding sections 66 and 66.2, in computing the cost 
to the corporation of the mining property or the interest therein, 
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as the case may be, no amount shall be included in respect of the 
share, and 
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(g) for the purpose of paragraph (d), an individual or partnership 
shall be deemed to have disposed of or exchanged shares that 
are identical properties in the order in which they were acquired. 

Related Provisions: 35(2) — “prospector”; 81(1)(1) Income’ exemption; 

110(1)(d.2) — Deduction in computing taxable income; 110.6(19)(a)(i)(A)B — Elec- 

tion to trigger capital gains exemption — no income inclusion; 248(12) — Identical 
properties. 

Selected Cases [subsec. 35(1)]: Geophysical Engineering Ltd. v. MNR, [1976] 

C.T.C. 687 (SCC) (Shares obtained in consideration for syndicate member’s interest in 

claims staked by another member’s employee as prospector not obtained for property 

acquired under arrangement with prospector, nor as employer of prospector); Winchell 

v. MNR, [1974] C.T.C. 782 (FCA) (Arrangement with prospector’s employer, not with 

prospector); Appleby v. MNR, [1974] C.T.C. 693 (SCC) (No exemption for disposition 

of shares during sales campaign by stock brokerage company controlled by taxpayer). 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived). 


(2) Definitions — In this section, 

“mining property” means 
(a) a right, licence or privilege to prospect, explore, drill or mine 
for minerals in a mineral resource in Canada, or 
(b) real property in Canada (other than depreciable property) the 


principal value of which depends on its mineral resource 
content; 


Proposed Amendment — 35(2)“mining property”(b) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
185(4), will amend para. (b) of the definition “mining property” in subsec. 35(2) by 
substituting “real property or an immovable” for “real property”, to come into force on. 
Rayal Ansonia ges wie ean” 20x e biota: Sone 
Technical Notes (July 2010): See under 124), 


Related Provisions: 66.21 — Foreign mining properties. 


History: The definition “mining property” in subsec. 35(2) amended by 2001, c. 17, s. 
20, applicable to shares received after December 21, 2000. The definition formerly 
read: 


“mining property” means a right to prospect, explore or mine for minerals or a 
property the principal value of which depends on its mineral content; 


“prospector” means an individual who prospects or explores for 
minerals or develops a property for minerals on behalf of the indivi- 
dual, on behalf of the individual and others or as an employee. 


Selected Cases [subsec. 35(2)“prospector”]: Foster vy. MNR, [1971] C.T.C. 335 
(Exch.) (“Prospector” includes independent contractor). 


Definitions [s. 35]: “amount” — 248(1); “Canada” — 255, Interpretation Act 35(1); 
“corporation” — 248(1), Interpretation Act 35(1); “depreciable property” — 13(21), 
248(1); “employee”, “employer” — 248(1); “identical” — 248(12):; “immovable” — 
Quebec Civil Code art. 900-907; “individual”, “mineral”, “mineral resource” — 
248(1); “mining property” — 35(2); “person”, “property” — 248(1); “prospector” — 
35(2); “share” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxation 
year” — 11(2), 249. 


36. Railway companies — Where any amount in respect of an 
expenditure incurred by a taxpayer on or in respect of the repair, 
replacement, alteration or renovation of depreciable property of the 
taxpayer of a prescribed class is, under a uniform classification and 
system of accounts and returns prescribed by the National Trans- 
portation Agency pursuant to the Railway Act, required to be en- 
tered in the books of the taxpayer otherwise than as an expense, 


(a) no deduction may be made in respect of that expenditure in 
computing the income of the taxpayer for a taxation year; and 


(b) for the purposes of section 13 and regulations made under 
paragraph 20(1)(a), the taxpayer shall be deemed to have ac- 
quired, at the time the expenditure was incurred, depreciable 
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property of a class prescribed by regulation at a capital cost 
equal to that amount. 
Related Provisions: Canada-U.S. Tax Treaty:Art. VIII:-4—-6 — Income from railway 
business. 


Selected Cases [s. 36]: Canadian Pacific Ltd. v. R., [1988] 1 C.T.C. 429 (FCA) 
(Government assistance in respect of capital outlays deducted from capital cost 
allowance); R. -v. Canadian Pacific Ltd., [1977] C.T.C: 606 (FCA) (No ees cost 
allowance where assets acquired for third parties). 


Definitions [s. 36]: “amount” — 248(1); “depreciable property” — 13(21), 248(1); 
“prescribed”, “regulation” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 
Regulations: Sch. Il:Cl. 1, Sch. If:Cl. 4, Sch. I:Cl. 6, Sch. I:Cl. 35. 


37. (1) Scientific research and experimental develop- 
ment — Where a taxpayer carried on a business in Canada in a 
taxation year, there may be deducted in computing the taxpayer’s 
income from the business for the year such, amount as the taxpayer 
claims not exceeding the amount, if any, by which the total. of 


(a) the total of all amounts each of which is an expenditure of a 
current nature made by the taxpayer in the year or in a preceding 
taxation year ending after 1973 


(1) on scientific research and experimental development car- 
ried on in Canada, directly undertaken by or on behalf of the 
taxpayer, and related to a business of the taxpayer, 


(i:1) by: payments to a corporation resident.in Canada to be 
used for scientific research and experimental development 
carried on in Canada that is related to a business of the tax- 
payer, but only where the taxpayer is entitled to exploit the 
results of that scientific’ research and experimental 
development, 


(ii) by payments to 
(A) an approved association that undertakes scientific re- 
search and experimental development, 


(B) an approved university, college, research institute or 
other similar institution, 


(C) a corporation resident in Canada and exempt from tax 
under paragraph 149(1)(@), or 


(D) [Repealed] 


(E) an approved organization that makes payments to an 
association, institution or corporation described in any of 
clauses (A) to (C) 


to be used for scientific research and experimental develop- 
ment carried on in Canada that is related to a business of the 
taxpayer, but only where the taxpayer is entitled to exploit 
the results of that scientific research and experimental devel- 
opment, or 


(iii) where the taxpayer is a corporation, by payments to a 
corporation resident in Canada and exempt from tax because 
of paragraph 149(1)(), for scientific research and experimen- 
tal development that is basic research or applied research car- 
ried on in Canada 


(A) the primary purpose ‘of which is the use of results 
therefrom by the taxpayer in conjunction with other scien- 
tific research and experimental development activities un- 
dertaken or to be undertaken by or on behalf of the tax- 
payer that relate to a business of the taxpayer, and 


(B) that has the technological potential for application to 

other businesses of a type unrelated to that carried on by 

the taxpayer, 
Selected Cases [para. 37(1)(a)]: LGL Lid. v. R., [2000] 2 C.T.C. 27 (FCA); aff g 
[1999] 2 C.T.C. 2482 (TCC) (Each item of expense must have been incurred in Canada 
to be deductible; overall project not a consideration); Dew Engineering & Development 
Ltd. v. Canada, [1996] 3 C.T.C. 2904 (TCC) (Portable laboratory was not a 
“building’”’); Eta Performance Systems Corp. v. MNR, [1993] 1 C.T.C. 2710 (TCC) 
(Scientific research does not include routine datacollection or research in social sci- 
ences or humanities). 


(b) the lesser of 


(i) the total of all amounts each of which is an expenditure of 
a capital nature made by the taxpayer (in respect of property 


S. 37(1)(h) 


acquired that would be depreciable property of the taxpayer 
if this section were not applicable in respect of the property, 
other than land or a leasehold interest in land) in the year or 
in-a preceding taxation year ending after 1958 on scientific 
research and experimental development carried on in Can- 
ada, directly undertaken by or on behalf of the taxpayer, and 
related to a business of the taxpayer, and 


(11) the undepreciated capital cost to the taxpayer of the pro- 
perty so acquired as of the end of the taxation year (before 
making any deduction under this paragraph in computing the 
income of the taxpayer for the taxation year), 


(c) the total of all amounts each of which is an expenditure made 
by the taxpayer in the year or in a’ preceding taxation year end- 
ing after 1973 by way of repayment of amounts described in 
paragraph (d), 


(c.1) all amounts included by virtue rs paragraph 12(1)(v), in 
computing the taxpayer’s income for any previous taxation year, 


(c.2) all amounts added because of subsection: 127(27), (29) or 
(34) to the taxpayer’s tax otherwise payable under this Part for 
any preceding taxation year, and 


(c.3) in the case of a partnership, all amounts each of which is an 
excess referred to in subsection 127(30) in respect.of the part- 
nership for any preceding fiscal period, 


exceeds the total of 


(d) the total of all amounts each of which is the amount of any 
government assistance or non-government assistance (within the 
meanings assigned to those expressions by subsection 127(9)) in 
respect of an expenditure described in paragraph (a) or (b) that, 
at the taxpayer’s filing-due date for the year, the taxpayer has 
received, is entitled to receive or can reasonably be expected to 
receive, 


(d.1) the total of all amounts each of which is the super-allow- 
ance benefit amount (within the meaning assigned by subsection 
127(9)) for the year or for a preceding taxation year in respect of 
the taxpayer in respect of a province, 


(e) that part of the total of all amounts each of which is an 
amount deducted under subsection 127(5) in computing the tax 
payable under this Part by the taxpayer for a preceding taxation 
year where the amount.can reasonably be attributed to 


(i) a prescribed proxy amount for.a preceding taxation year, 


(ii) an expenditure of a current nature incurred in a preceding 
taxation year that was a qualified expenditure incurred in that 
preceding year in respect of scientific research and experi- 
mental development for the purposes of section 127, or 


(iii) an amount included because of paragraph 127(13)(e) in 
the taxpayer’s SR&ED qualified expenditure pool at the end 
of a preceding taxation year within the meaning assigned by 
subsection 127(9), 


(f) the total of all amounts each of which is an amount deducted 
under this subsection in computing the taxpayer’s income for a 
preceding taxation year, except amounts described in subsection 


(6), 
(f.1) the total of all amounts each of which is the lesser of 


(i) the amount deducted under section 61.3 in computing the 
taxpayer’s income for a preceding taxation year, and 


(ii) the amount, if any, by which the amount that was deduct- 
ible under this subsection in computing the taxpayer's in- 
come for that preceding year exceeds the amount claimed 
under this subsection in computing the taxpayer’s income for 
that preceding year, 


(g) the total of all amounts each of which is an amount equal to 
twice the amount claimed under subparagraph 194(2)(a)(ii) by 
the taxpayer for the year or any preceding taxation year, and 


(h) where the taxpayer is a corporation control of which has 
been acquired by a person or group of persons before the end of 
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the year, the amount determined for the year under subsection 
(6.1) with respect to the corporation. 


Related Provisions: 12(1)(t)— Investment tax credit included in income; 
12(1)(v) — Income inclusion where calculation under 37(1) would be negative; 
18(9)(d), (e)—Certain prepaid expenses deemed incurred in later taxation year; 
37(1.1) — Business of related corporations; 37(1.2) — Deemed time of capital expen- 
diture; 37(1.3) —SR&ED within 200 nautical miles offshore is deemed done in Can- 
ada; 37(1.4), (1.5) — Limited deduction for research performed by employees outside 
Canada; 37(2) — Research outside Canada; 37(4) — No deduction for acquisition of 
rights: 37(6) — Expenditures of a capital nature; 37(6.1) — Change of control of cor- 
poration; 37(7), (8) — Interpretation; 37(11) — Prescribed form required; 53(2)(k) — 
Deduction from adjusted cost base — government assistance; 87(2)(1) — Amalgama- 
tions — SR&ED; 96(1)(e.1) — Partnerships — carryforward of expenses not allowed; 
125.4(2)(c) — No film production credit where R&D deduction allowed; 127(9) — 
“contract payment”, “qualified expenditure”; 127(10.1), (10.8) — Additions to invest- 
ment tax credits; 127(11.2) — Investment tax credit; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on demutualization; 143.3 — Stock option 
benefits, whether SR&ED expenditures; 149(1)G)— Non-profit corporation for 
SR&ED — exemption; 248(1)‘scientific research and experimental development” — 
Definition applicable for purposes of entire Act; 248(16), (16.1) — GST or QST input 
tax credit/refund and rebate; 248(18), (18.1) — GST or QST — repayment of input tax 
credit or refund; 256(6)-(9) — Whether control acquired; Reg. 1102(1)(d) — No CCA 
for capital property deducted under 37(1)(b); 261(7)(a) — Functional currency report- 
ing. See also at end of s. 37. 


History: Para. 37(1)(d.1) added by 2001, c. 17, s. 21, applicable to taxation years that 
begin after February 2000 except that, if a taxpayer’s first taxation year that begins 
after February 2000 ends before 2001, the para. applies to the taxpayer’s taxation years 
that begin after 2000. 


Paras. 37(1)(c.2) and (c.3) added by 1999, c. 22, s. 11, applicable to 1998 et seg. 


The opening words of subsec. 37(1) amended by 1996, c. 21, subsec. 9(1), applicable 
to taxation years that begin after 1995. The opening words formerly read: 


(1) Where a taxpayer carried on a business in Canada in a taxation year and files 
with the Minister by the day on or before which the taxpayer’s return of income 
under this Part for the taxpayer’s following taxation year is required to be filed, 
or would be required to be filed if tax under this Part were payable by the tax- 
payer for that following year, a prescribed form containing prescribed informa- 
tion, there may be deducted in computing the taxpayer’s income from the busi- 
ness for the year such amount as the taxpayer claims not exceeding the amount, 
if any, by which the total of 


Subpara. 37(1)(a)(i.1) added by 1996, c. 21, subsec. 9(2), applicable to payments made 
after 1995. 


Cl. 37(1)(a)(Gi)(D) repealed by 1996, c. 21, subsec. 9(4), applicable to payments made 
after 1995. The clause formerly réad: 


(D) a corporation resident in Canada, or 


The closing words of subpara. 37(1)(a)(ii) amended by 1996, c. 21, subsec. 9(5), appli- 
cable to payments made after 1995. The closing words formerly read: 


to be used for scientific research and experimental development carried on in 
Canada, related to a business of the taxpayer, and provided that the taxpayer is 
entitled to exploit the results of such scientific research and experimental devel- 
opment, or 


Subpara. 37(1)(a)(iii) amended to delete the word “and” at the end of the subpara. by 
1996, c. 21, subsec. 9(6), applicable on June 20, 1996. 


Paras. 37(1)(d) and (e) amended by 1996, c. 21, subsec. 9(7), applicable to taxation 
years that begin after 1995. The paras. formerly read: 


(d) the total of all amounts each of which is the amount of any government assis- 
tance or non-government assistance (within the meanings assigned to those ex- 
pressions by subsection 127(9)) in respect of an expenditure described in para- 
graph (a) or (b) that, at the time of filing of the return of income for the year, the 
taxpayer has received, is entitled to receive or can reasonably be expected to 
receive, 


(e) that part of the total of all amounts each of which is an amount deducted 
under subsection 127(5) in computing the tax otherwise payable by the taxpayer 
under this Part for a preceding taxation year that can reasonably be attributed to a 
prescribed proxy amount of a preceding taxation year or ‘expenditures of a cur- 
rent nature made in a preceding taxation year that were qualified expenditures in 
respect of scientific research and experimental development for the purposes of 
section 127, : 


Para. 37(1)(f.1) added by 1995, c. 21, s. 9, applicable to taxation years that end after 
February 21, 1994, 


The opening words of subsec. 37(1) amended by 1995, c. 3, subsec. 9(1), applicable 
after February 21, 1994 to expenditures incurred at any time except that, for an expen- 
diture incurred by a taxpayer in a taxation year that ended before February 22, 1994, 
the taxpayer may file the prescribed form referred to in subsec. 37(1) by the later of the 
day referred to in that subsec. and June 24, 1995. The opening words formerly read: 


(1) Where a taxpayer carried on a business in Canada in a taxation year and files 
with the taxpayer’s return of income under this Part for the year a prescribed 
form containing prescribed information, there may be deducted in computing the 
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taxpayer’s income from the business for the year such amount as the taxpayer 
may claim not exceeding the amount, if any, by which the total of , 


Para. 37(1)(e) amended by 1994, c. 8, subsec. 4(1), applicable to taxation years ending 
after December.2, 1992. Para. (e) formerly read: 


(e) that part of the total of all amounts each of which is an amount deducted 
under subsection 127(5) in computing the tax otherwise payable by the taxpayer 
under this Part for a preceding taxation year that may reasonably be attributed to 
expenditures of a current nature made in a preceding taxation year that were 
qualified expenditures in respect of scientific research and experimental develop- 
ment for the purposes of section 127, 


Subpara. 37(1)(a)(iii) added by 1994, c. 7, Sch. H (1991, c. 49), subsec. 21(1), applica- 
ble with respect to payments made after December 15, 1987. 


Selected Cases [subsec. 37(1)]: Tigney Technology Inc. v. R., {2000} 2 C.T.C. 134 
(FCA) (Individual expenditures deductible only if incurred in Canada); Sunshine 
Uniform Supply (1983) Ltd. v. R., [2000] 2 C.T.C. 107 (FCTD) (“Expenditures on” 
narrower than “expenditures for”); Hun-Medipharma Research Inc. v. R., [1999] 1 
C.T.C. 2800 (TCC) (Not necessary for SR&ED that there be both analysis and 
experimentation); RIS-Christie Ltd. v. R., [1999] 1 C.T.C. 132 (FCA); rev’g [1996] 3 
C.T.C. 2827 (TCC) (Failure to adduce documentary evidence of research not necessa- 
rily fatal); Data Kinetics Ltd. v. R., [1998] 4 C.T.C. 2618 (TCC) (Research not to be 
broken into constituent elements, but looked at as a whole for purposes of determining 
where it was carried on); Consoltex Inc. v. R., [1997] 2 C.T.C. 2846 (TCC) (Expendi- 
ture not netted against receipts from sale of product produced through scientific 
research); Canalerta Technologies Inc. v. MNR, [1993] 1 C.T.C. 2141 (TCC) (Scien- 
tific research is activity for gaining knowledge based on testing hypotheses against em- 
pirical data through controlled experimentation and accurate measurements); Gulf 
Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff'd [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub nom. Gulf Canada 
Ltd. v. MNR) (Interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses”, “taxable production profits”). 


Regulations: 2900(4) (prescribed proxy amount for 37(1)(e)). 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-151R5: Scientific research and experimental development expenditures. 


Information Circulars: 86-4R2 Supplement 1: Automotive industry application pa- 
per, 86-4R2 Supplement 2: Aerospace industry application paper; 86-4R3: Scientific 
research and experimental development; 94-1: Plastics industry application paper; 94- 
2: Machinery and equipment industry application paper; 97-1: Administrative guide- 
lines for software development. 

1.T. Technical News: 23 (list of “approved” entities for SR&ED). 


Application Policies: SR&ED 95-05: SR&ED capital expenditures — retroactive 
deductions under subsec. 37(1); SR&ED 96-04: Payments to third parties for SR&ED; 
SR&ED 96-05: Penalties under subsection 163(2); SR&ED 96-10: Third party pay- 
ments — approval process; SR&ED 2000-02R: Guidelines for resolving claimants’ 
SR&ED concerns; SR&ED 2000-04R2: Recapture of investment tax credit; SR&ED 
2002-01: Expenditures incurred for administrative salaries or wages — “directly re- 
lated” test; SR&ED 2002-02R2: Experimental production and commercial production 
with experimental development work — allowable SR&ED expenditures; SR&ED 
2004-01: Retiring allowance; SR&ED 2004-02R5: Filing requirements for claiming 
SR&ED; SR&ED 2004-03: Prototypes, pilot plants/commercial plants, custom prod- 
ucts and commercial assets; SR&ED 2005-02: General rules concerning the treatment 
of government and non government assistance. 


CRA Audit Manual: 11.3.5: Revision of CCA and other permissive deductions; 
12.15.9: Revising capital cost allowance and other permissive deductions. 


Forms: T2 SCH 301: Newfoundland and Labrador research and development tax 
credit, T2 SCH 340: Nova Scotia research and development tax credit; T2 SCH 360: 
New Brunswick research and development tax credit; T2 SCH 380: Manitoba research 
and development tax credit; T2 SCH 403: Saskatchewan research and development tax 
credit; T661: Claim for SR&ED in Canada; T666: British Columbia scientific research 
and experimental development tax credit; T1129: Newfoundland research and develop- 
ment tax credit (individuals); T1263: Third-party payments for SR&ED; T4088: 
Claiming scientific research and experimental development expenditures — guide to 
form T661. 


(1.1) Business of related corporations — Notwithstanding 
paragraph (8)(c), for the purposes of subsection (1), where a tax- 
payer is a corporation, scientific research and experimental devel- 
opment, related to a business carried on by another corporation to 
which the taxpayer is related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) and in which that other corpora- 
tion is actively engaged, at the time at which an expenditure or pay- 
ment in respect of the scientific research and experimental develop- 
ment is made by the taxpayer, shall be considered to be related toa 
business of the taxpayer at that time. 


Related Provisions: See at end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 
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Subdivision b — Income or Loss from:a Business or Property 


(1.2) Deemed time of capital expenditure — For the purposes 
of paragraph (1)(b), an expenditure made by a taxpayer in respect of 
property shall be: deemed not to have been made before the property 
is considered to have become available for use by the taxpayer. 

Related Provisions: 13(26)—No CCA until property available for use; 


127(11.2) —No investment tax credit until property available for, use;.248(19) — 
When property available for use. 


History: Subsec. 37(1.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 21(2), 
applicable in respect of expenditures made by a taxpayer after 1989 other than expendi- 
tures in respect of property acquired 


(a) from a person with whom the taxpayer was not dealing at arm’s length (other- 
wise than by reason of a right referred to in para. 251(5)(b)) at the time the pro- 
perty was acquired, or 


(b) in the course of a reorganization in respect of which, if a dividend were re- 
ceived by a corporation in the course of the reorganization, subsec. 55(2) would 
not be applicable to the dividend by. reason of the application of para. 55(3)(b), 


where the property was depreciable property of the person from whom it was acquired 
(or would, but for s. 37, be depreciable property of the person from whom it was ac- 
quired) and was owned by that person before 1990. 


Application Policies: SR&ED 2003-01: Capital property intended to be used:all or 
substantially all for SR&ED. 


(1.3) SR&ED in the exclusive economic zone — For the pur- 
poses of this section and section 127 of this: Act and Part XXIX of 
the Income Tax Regulations, an expenditure is deemed to have been 
made by a taxpayer in Canada if the expenditure is 


(a) made by the taxpayer in the course of a business carried on 
by the taxpayer in Canada; and 


(b) made for the prosecution of scientific research and experi- 
mental development in the exclusive economic zone of Canada, 
within the meaning of the:Oceans Act, or in the airspace above 
that zone or the seabed or subsoil below that zone. 


History: Subsec. 37(1.3) added by 2005, c: 30, s. 2, applicable to expenditures made 
after February 22, 2005. 


(1.4) Salary or wages for SR&ED outside Canada — For the 
purposes of this section, section 127 and Part XXIX of the Income 
Tax Regulations, the amount of a taxpayer’s expenditure for a taxa- 
tion year determined under subsection (1.5) is deemed to be made 
in the taxation year in respect of scientific research and experimen- 
tal development carried on in Canada by the taxpayer. 

Related Provisions: 37(2) — Other SR&ED performed outside Canada. 


History: Subsec. 37(1.4) added by 2008, c. 28, subsec. 3(1), applicable in respect of 
taxation years that end after February 25, 2008. 


(1.5) Salary or wages outside Canada—limit deter- 
mined — The amount of a taxpayer’s expenditure for a taxation 
year determined under this subsection is the lesser of 


(a) the amount that is the total of all expenditures each of which 
is an expenditure made by the taxpayer, in the taxation year and 
after February 25, 2008, in respect of an expense incurred in the 

- taxation year for salary. or wages paid to the taxpayer’s em- 
ployee who was resident in Canada_at the time the expense was 
incurred in respect .of scientific. research, and) experimental 
development, 


(i) that was carried on outside Canada, 
(ii) that was directly undertaken by the taxpayer, 
(iii) that related to a business of the taxpayer, and 


(iv) that was solely in support of scientific research and ex- 
perimental development carried on in Canada by the tax- 
payer, and 


(b) the amount that is 10 per cent of the total of all expenditures, 
made by the taxpayer in the year, each of which would, if this 
Act were read without reference to subsection (1.4), be an ex- 
penditure made in respect of an expense incurred in the year for 
salary or wages paid to an employee in respect of scientific re- 
search and experimental development that was carried on in 
Canada, that was directly undertaken by the taxpayer and that 
related to a business of the taxpayer. 


Related Provisions: 37(1.4) — Deduction for salary or wages outside Canada; 
37(9)(b) — “Salary or wages” does not include amount subject to foreign income tax. 


S. 37(5) 


History: Subsec. 37(1.5) added by 2008, c: 28; subsec. 3(1), applicable in respect of 
taxation years that end after February: 25, 2008, except that in respect of taxation years 
that include February 26, 2008, the reference in para. 37(1.5)(b) to “10 per cent’ shall 
be read as a reference to the percentage determined by the formula 


10% x A/B 
where 


A is the number of days in the taxation year that are after February 25, 2008; and 
B is the total number of days in the taxation year. 


(2) Research outside Canada — In computing the income of a 
taxpayer for a taxation year from a business of the taxpayer, there 
may be deducted expenditures of a current nature. made by the tax- 
payer in the year 
(a) on scientific research and experimental development carried 
on outside Canada, directly undertaken by or on behalf of the 
taxpayer, and related to the business (except to the extent that 
subsection (1.4) deems the expenditures to have been made in 
Canada); or 


(b) by payments to an approved association, university, college, 
research institute or other similar institution to be used for scien- 
tific research and experimental development carried on outside 
Canada related to the business provided that the taxpayer is enti- 
tled to exploit. the results of that scientific research and experi- 
mental development. 


Related Provisions: 37(1.3)——SR&ED within 200 nautical miles offshore is 
deemed done in Canada. See also at end of s. 37. 


History: Para. 37(2)(a) amended by 2008, c. 28, subsec. 3(2), applicable in respect of 
taxation years that end after February 25, 2008. It formerly read: 


(a) on scientific research and experimental development carried on outside Can- 
ada, directly undertaken by or on behalf of the taxpayer, and related to the busi- 
ness; or 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(3) Minister may obtain advice — The Minister may obtain the 
advice of the Department of Industry, the National Research Coun- 
cil of Canada, the Defence Research Board or any other agency or 
department of the Government of Canada carrying on activities in 
the field of scientific research as to whether any particular activity 
constitutes scientific research and experimental development. 
Related Provisions: 241(4)(a) — Disclosure of taxpayer information in order to 
obtain advice. See also at end of s. 37. 


History: Subsec. 37(3) amended by 1995, c. 1, para. 63(1)(c), to substitute “Depart- 
ment of Industry” for,“‘Department of Industry, Science and Technology”, in force 
March. 29, 1995. 


Selected Cases [subsec. 37(3)]: Stromotich v. R., [1988], 1 C.T.C. 252 (FCTD) 
(Minister not under duty to obtain advice). 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(4) Where no deduction allowed under section — No de- 
duction may be made under this section in respect of an expenditure 
made to acquire rights in, or arising out of, scientific research and 
experimental development. 

Related Provisions: See at end of s. 37. 

Selected Cases [subsec. 37(4)]: Inro Consultants Inc. v. R., [2001] 3 C.T.C. 2601 
(TCC) (Royalty payments for existing technology are not scientific expenditures). 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 

Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(5) Where no deduction allowed under sections 110.1 and 
118.1 — Where, in respect of an expenditure on scientific research 
and experimental development made by a taxpayer in a taxation 
year, an amount is otherwise deductible under this section and 
under section 110.1 or 118.1, no deduction may be made in respect 
of the expenditure under section 110.1 or 118.1 in computing the 
taxable income of, or the tax payable by, the taxpayer for any taxa- 
tion year. 

Related Provisions: See at end of s. 37, 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 
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(6) Expenditures of a capital nature — An amount claimed 
under subsection (1) that may reasonably be considered to be in re- 
spect of a property described in paragraph (1)(b) shall, for the pur- 
pose of section 13, be deemed to be an amount allowed to the tax- 
payer in respect of the property under regulations made under 
paragraph 20(1)(a), and for that purpose the property shall be 
deemed to be of a separate prescribed class. 


Related Provisions: 87(2)(d)(ii)(D) — Amalgamations — depreciable property. See 
also at end of s. 37. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(6.1) Amount referred to in para. (1)(h) — Where a taxpayer is 
a corporation control of which was last acquired by a person or 
group of persons at any time (in this subsection referred to as “that 
time”) before the end of a taxation year of the corporation, the 
amount determined for the purposes of paragraph (1)(h) for the year 
with respect to the corporation in respect of a business is the 
amount, if any, by which 


(a) the amount, if any, by which 
(i) the total of all amounts each of which is 
(A) an expenditure described in paragraph (1)(a) or (c) 
that was made by the corporation before that time, 
(B) the lesser of the amounts determined in respect of the 
corporation under subparagraphs (1)(b)(i) and (ii) imme- 
diately before that time, or 


(C) an amount determined in respect of the corporation 
under paragraph (1)(c.1) for its taxation year ending im- 
mediately before that time 


exceeds the total of all amounts each of which is 


(ii) the total of all amounts determined in respect of the cor- 
poration under paragraphs (1)(d) to (g) for its taxation year 
ending immediately before that time, or 


(iii) the amount deducted by virtue of subsection (1) in com- 
puting the corporation’s income for its taxation year ending 
immediately before that time 


exceeds 
(b) the total of 


(1) where the business to which the amounts described in 
clause (a)(i)(A), (B) or (C) may reasonably be considered to 
have been related was carried on by the corporation for profit 
or with a reasonable expectation of profit throughout the 
year, the total of 


(A) the corporation’s income for the year from the busi- 
ness before making any deduction under subsection (1), 
and 


(B) where properties were sold, leased, rented or devel- 
oped, or services were rendered, in the course of carrying 
on the business before that time, the corporation’s income 
for the year, before making any deduction under subsec- 
tion (1), from any other business substantially all the in- 
come of which was derived from the sale, leasing, rental 
or development, as the case may be, of similar properties 
or the rendering of similar services, and 


(1) the total of all amounts each of which is an amount deter- 
mined in respect of a preceding taxation year of the corpora- 
tion that ended after that time equal to the lesser, of 


(A) the amount determined under subparagraph (i) with 
respect to the corporation in respect of the business for 
that preceding year, and 


(B) the amount in respect of the business deducted by vir- 
tue of subsection (1) in computing the corporation’s in- 
come for that preceding year. 

Related Provisions: 139.1(18)— Holding corporation deemed not to acquire con- 


trol of insurer on demutualization; 256(6)—(9) — Whether control acquired, See also at 
end of s. 37. 
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Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


I.T. Technical News: 7 (control by a group — 50/SO arrangement). 
(7) Definitions — In this section, 


“approved” means approved by the Minister after the Minister has, 
if the Minister considers it necessary, obtained the advice of the De- 
partment of Industry or the National Research Council of Canada; 
History: The definition of “approved” in subsec. 37(7) amended by 1995, c. 1, para. 


63(1)(c), to substitute “Department of Industry” for “Department of Industry, Science 
and Technology”, in force March 29, 1995. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


I.T. Technical News: 23 (list of “approved” entities for SR&ED). 
Application Policies: SR&ED 96-10: Third party payments — approval process. 


“scientific research and _ experimental development” — 


[Repealed] 

History: The definition “‘scientific research and experimental development” in subsec. 
37(7) repealed by 1996, c. 21, subsec. 9(8), applicable to work performed after Febru- 
ary 27, 1995 except that, for the purposes of paras. 149(1)(j) and (8)(b), the repeal does 
not apply to work performed pursuant to.an agreement in writing entered into before 
February 28, 1995. The definition formerly read: 


“scientific research and experimental development” has the meaning given to 
that expression by regulation. 


Selected Cases [subsec. 37(7)“scientific research and experimental 
development”]: Eta Performance Systems Corp. v. MNR, [1993] 1 C.T.C. 2710 
(TCC) (Scientific research does not include routine data collection or research in social 
sciences or humanities); Cultures Laflamme (1984) Inc. v. MNR, [1993] 1 C.T.C. 2634 
(TCC) (Revenues from sales of experimental mushrooms do not reduce current ex- 
penses incurred for scientific research and experimental development in connection 
therewith). 


Regulations: 2900 (meaning of “scientific research and experimental development”). 


Information Circulars: See under 248(1)“scientific research and experimental 
development”. 


(8) Interpretation — In this section, 


(a) references to expenditures on or in respect of scientific re- 
search and experimental development 


(i) where the references occur in subsection (2), include only 


(A) expenditures each of which was an expenditure. in- 
curred for and all or substantially all of which was attribu- 
table to the prosecution of scientific research and experi- 
mental development, and 


(B) expenditures of a current nature that were directly at- 
tributable, as determined by regulation, to the prosecution 
of scientific research and experimental development, and 


(ii) where the references occur other than in subsection (2), 
include only 


(A) expenditures incurred by a taxpayer in a taxation year 
(other than a taxation year for which the taxpayer has 
elected under clause (B)), each of which is 


(1) an expenditure of a current nature all or substan- 
tially all of which was attributable to the prosecution, 
or to the provision of premises, facilities or equipment 
for the prosecution, of scientific research and experi- 
mental development in Canada, 


(II) an expenditure of a current nature directly attribu- 
table, as determined by regulation, to the prosecution, 
or to the provision of premises, facilities or equipment 
for the prosecution, of scientific research and experi- 
mental development in Canada, or 


(III) an expenditure of a capital nature that at the time 
it was incurred was for the provision of premises, fa- 
cilities or equipment, where at that time it was 
intended 


1. that it would be used during all or substantially 
all of its operating time in its expected useful life 
for, or 
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2. that all or substantially all of its value would be 
consumed in, 


the prosecution of scientific research and experimental 
development in Canada, and 


(B) where a taxpayer has elected in prescribed form and 
in accordance with subsection (10) for a taxation year, ex- 
penditures incurred by the taxpayer in the year each of 
which is 
(I) an expenditure of a current nature for, and all or 
substantially all of which was attributable to, the lease 
of premises, facilities or equipment for the prosecution 
of scientific research and experimental development in 
Canada, other than an expenditure in respect of gen- 
eral purpose office equipment or furniture, 


(IL) an expenditure in respect of the prosecution of sci- 
entific research and experimental development in Can- 
ada directly undertaken on behalf of the taxpayer, 


(III) an expenditure described in subclause (A)(III), 
other than an expenditure in respect of general purpose 
office equipment or furniture, 


(IV) that portion of an expenditure made in respect of 
an.expense incurred. in the year for salary or, wages of 
an employee who is, directly engaged in scientific re- 
search and experimental development in Canada. that 
can reasonably be considered to relate to such work 
having regard to the time spent by the employee 
thereon, and, for this purpose, where that portion is all 
or substantially all of the expenditure, that portion 
shall be deemed to be the amount of the expenditure, 


(V) the cost of materials consumed in the prosecution 
of scientific research and experimental development in 
Canada, or 


(VI) '2 of any other expenditure of a current nature in 
respect of the lease of premises, facilities or equip- 
ment used primarily for the prosecution of scientific 
research and experimental development in Canada, 
other than an expenditure in respect of general purpose 
office equipment or furniture; 
Selected Cases [subpara. 37(8)(a)(ii)]: Dew Engineering & Development Ltd. v. 
Canada, [1996].3 C.T.C. 2904 (TCC) (Portable. laboratory .was not.a “building’); 
Highland Foundry Ltd. v. Canada, [1994] 2 C.T.C. 2329 (TCC) (Time frame for “all or 


substantially all” is time period over which prosecution or construction takes place, not 
full useful life of equipment; but see Reg: 2902(b)(@)(B) and 2900(11)(c)). 


(b) for greater certainty, references to scientific research and ex- 
perimental development related to a business include any scien- 
tific research and experimental development that may lead to or 
facilitate an extension of that business; 


(c) except in the case of a taxpayer who derives all or substan- 
tially all of the taxpayer’s revenue’ from the prosecution of scien- 
tific research and experimental development (including the sale 
of rights arising out of scientific research and,experimental de- 
velopment carried on by the taxpayer), the prosecution of scien- 
tific research and experimental development shall not be consid- 
ered to be a business of the taxpayer to which scientific research 
and experimental development is related; and 
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(d) notwithstanding paragraph (a), references to expenditures on 
or in respect of scientific research and experimental develop- 
ment shall not include 


(i) any capital expenditure made in respect of the acquisition 
of a building, other than a prescribed. special-purpose. build- 
ing, including a leasehold interest therein, 


(ii) any outlay or expense made or incurred for the use of, or 
the right to use, a building other than a prescribed special- 
purpose building, and 


(iii) payments made by a taxpayer to 


(A) a corporation resident in Canada and exempt from tax 
under paragraph 149(1)(j), an approved research institute 
or an approved association, with which the “eine does 
not deal at arm’s length, 


(B) a corporation other than a corporation referred to in 
clause (A), or 


_(C) an approved university, college or organization 


to be used, for scientific research and experimental 
development 


(D) in the case of such a payment to a person described in 
clause (A) or (B), to the extent that the amount of the pay- 
ment may reasonably be considered to. have been made to 
enable the recipient to acquire a building or,a leasehold 
interest in a building or to pay an amount in respect of the 
rental expense: in respect of a building, and 


(E) in the case of a payment to a person described in 
clause (C), to the extent that the amount of the payment 
may reasonably be considered to have been’ made to-en- 
able the recipient.to acquire a building, or a leasehold in- 
terest in a building, in which the taxpayer has, or may rea- 
sa a be seiLoibeael to ouch an interest: 


Related Provisions: 37(1.1)— Business of related Corporations: 37(1.3) — SR&ED 
within 200 nautical.miles offshore is deemed done, in.Canada; 37(9)(a) — Meaning of 
“expenditure” for 37(8)(a)(i)(A), (B); 37(9.1)-(.5) — Limitation on payments. to 
specified employees; 37(10) — Time for election; 96(3) — Election by members of 
partnership; 143.3— Stock option \ benefits, whether SR&ED expenditures; 
149(1)(j)Gi)(A) — Non-profit SR&ED corporation’s expenditures; 248(1)“scientific 
research and experimental development” — Definition. See also at end of s. 37. 


History: Subpara. 37(8)(a)(ii) amended by 1994, c. 8, subsec. 4(2), applicable (by-sub- 
sec. 4(5), as amended by 1997, c. 25,.s. 74, deemed to have come into force May 12, 
1994), to taxation years of a taxpayer that end after December 2, 1992, except that it 
does not apply to taxation years of a taxpayer that began before March 6, 1996 with 
respect to rental expenses incurred pursuant to a written lease agreement renewed, ex- 
tended or entered into before June 18, 1987 by the taxpayer or a person with whom the 
taxpayer did not deal at arm’s length at the time the lease was renewed, extended or 
entered into. Subpara. (a)(ii) formerly read: 


(ii) where the references occur other than in subsection (2), include only 


(A) expenditures each of which was an expenditure incurred for and all or 
substantially all of which was attributable to the prosecution, or to the provi- 
sion of premises, facilities or equipment for the prosecution, of scientific 
research and experimental, development in Canada, and 
(B) expenditures of a current nature that were directly attributable, as deter- 
mined by regulation, to the prosecution, or to the provision of premises, fa- 
cilities or equipment for the prosecution, of scientific research and experi- 
mental development in Canada; 
Subpara. 37(8)(d)(ii) amended by 1994, c. 8, subsec. 4(3), applicable to taxation years 
ending after December 2, 1992. Subpara. (d)(ii) formerly read: 
(ii) any rental expense incurred in respect of a building other than a prescribed 
special-purpose building, and 
Selected Cases [subsec. 37(8)]:; PSC Elstow Research Farm Inc. v. R., [2009] 3 
C.T.C. 2157. (TCC) (Business . was. essentially .experimental, not commercial); 
Consoltex Inc. v. R., [1997] 2 C.T.C. 2846 (TCC) (Cost of yarn used for scientific 
research fell within provision). 
Regulations: 2900(2)-(4) (meaning of “expenditures directly attributable”); ‘2903 
(prescribed special-purpose building). 
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Interpretation Bulletins: IT-151R5: Scientific research and experimental. develop- 
ment expenditures. 


Information Circulars: 86-4R2 Supplement 1: Automotive industry application pa- 
per; 86-4R2 Supplement 2: Aerospace industry application paper; 86-4R3: Scientific 
research and experimental development; 94-1: Plastics industry application paper; 94- 
2: Machinery and equipment industry application paper; 97-1: Administrative guide- 
lines for software development. . 

Application Policies: SR&ED 95-04R: Conflict of interest with regard to outside 
consultants; SR&ED 96-06: Directly undertaking, supervising or supporting v. “di- 
rectly engaged” SR&ED salary and wages; SR&ED 2000-01: Cost of materials; 
SR&ED 2002-01: Expenditures incurred for administrative salaries or wages — “di- 
rectly related” test, SR&ED 2002-02R2: Experimental production:and commercial pro- 
duction with experimental development work — allowable SR&ED expenditures; 
SR&ED 2003-01: Capital property intended to be used all ‘or substantially all for 
SR&ED; SR&ED 2004-01: Retiring allowance; SR&ED 2004-03: Prototypes, pilot 
plants/commercial plants, custom products and commercial assets. 


Forms: RC4613: Election to use the SR&ED proxy to report the recapture of input tax 
credits. 


(9) Salary or wages — An expenditure of a taxpayer 


(a) does not include, for the purposes of clauses (8)(a)(ii)(A) and 
(B), remuneration based on profits or a bonus, where the remu- 
neration or bonus, as the case may be, is in respect of a specified 
employee of the taxpayer, and 


(b) includes, for the purpose of paragraph (1.5)(a), an amount 
paid in respect of an expense incurred for salary or wages paid 
to an employee only if the taxpayer reasonably believes that the 
salary or wages is not subject to an income or profits tax im- 
posed, because of the employee’s presence or activity in a coun- 
try other than Canada, by a government of that other country. 


History: Subsec. 37(9) amended by 2008, c. 28, subsec. 3(3), applicable in respect of 
taxation years that end after February 25, 2008. It formerly read: 


(9) For the purposes of clauses (8)(a)(ii)(A) and (B), an expenditure of a tax- 
payer does not include remuneration based on profits or a bonus, where the re- 
muneration or bonus, as the case may be, is in respect of a specified employee of 
the taxpayer. 


Subsec. 37(9) added by 1994, c. 8, subsec. 4(4), applicable to taxation years ending 
after December 2, 1992. 


(9.1) Limitation re specified employees — For the purposes 
of clauses (8)(a)(ii)(A) and (B), expenditures incurred by a taxpayer 
in a taxation year do not include expenses incurred in the year in 
respect of salary or wages of a specified employee of the taxpayer 
to the extent that those expenses exceed the amount determined by 
the formula 

B 


A oe 
365 


where 


A is 5 times the Year’s Maximum Pensionable Earnings (as deter- 
mined under section 18 of the Canada Pension Plan) for the cal- 
endar year in which the taxation year ends; and 


B is the number of days in the taxation year on which the em- 
ployee is a specified employee of the taxpayer. 

Related Provisions: 38(9.2)-(9.5) — Allocation of salary of specified employee of 

associated corporations. 


History: Subsec. 37(9.1) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996. 


(9.2) Associated corporations — Where 


(a) in a taxation year of a corporation that ends in a calendar 
year, the corporation employs an individual who is a specified 
employee of the corporation, 


(b) the corporation is associated with another corporation (in this 
subsection and subsection (9.3) referred to as the “associated 
corporation”) in a taxation year of the associated corporation 
that ends in the calendar year, and 


(c) the individual isa specified employee of the associated cor- 
poration in the taxation year of the associated corporation that 
ends in the calendar year, 


for the purposes of clauses, (8)(a)(ii)(A) and (B), the expenditures 
incurred by the corporation in its taxation, year or years that end in 
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the calendar year and by each associated corporation in its taxation 
year or years that end in the calendar year do not include expenses 
incurred in those taxation years in respect of salary or wages of the 
specified employee unless the corporation and all of the associated 
corporations have filed with the Minister an agreement referred to 
in subsection (9.3) in respect of those years. 

Related Provisions: 37(9.5) — Certain individuals and partnerships deemed to be 
associated corporations. 


History: Subsec. 37(9.2) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996. 


(9.3) Agreement among associated corporations — Where 
all of the members of a group of associated corporations of which 
an individual is a specified employee file, in respect of their taxa- 
tion years that end in a particular calendar year, an agreement with 
the Minister in which they allocate an amount in respect of the indi- 
vidual to one or more of them for those years and the amount so 
allocated or the total of the amounts so allocated, as the case may 
be, does not exceed the amount determined by the formula 


B 
>< ——— 
365 
where 
A is 5 times the Year’s Maximum Pensionable Earnings (as deter- 


mined under section 18 of the Canada Pension Plan) for the 
particular calendar year, and 


B is the lesser of 365 and the number of days in those taxation 
years on which the individual was a specified employee of one 
or more of the corporations, 


the maximum amount that may be claimed ‘in respect of salary or 
wages of the individual for the purposes of clauses (8)(a)(ii)(A) and 
(B) by each of the corporations for each of those years is the 
amount so allocated to it for each of those years. 


Related Provisions: 37(9.5) — Certain individuals and partnerships deemed to be 
associated corporations. 


History: Subsec. 37(9.3) added by 1997, c. 25, s. 6, applicable to taxation years that 
begin after March 5, 1996, 


Forms: T1174: Agreement between associated corporations to allocate salary or 
wages of specified employees for'SR&ED carried out in Canada. 


(9.4) Filing — An agreement referred to in subsection (9.3). is 
deemed not to have been filed by a taxpayer unless 

(a) it is in prescribed form; and 

(b) where the taxpayer is a corporation, it is accompanied by 


(i) where its directors are legally entitled to administer its af- 
fairs, a certified copy of their resolution authorizing the 
agreement to be made, and 


(ii) where its directors are not legally entitled to administer 
its affairs, a certified copy of the document by which the per- 
son legally entitled to administer its affairs authorized the 
agreement to be made. 


History: Subsec. 37(9.4) added by 1997, c. 25, s: 6, applicable to taxation years that 
begin after March 5, 1996. 


(9.5) Deemed corporation — For the purposes of subsections 
(9.2) and (9.3) and this subsection, each 
(a) individual related to a particular corporation, 
(b) partnership of which a majority interest partner is 
(i) an individual related to a particular corporation, or 


(ii) a corporation associated with a particular corporation, 
and 


(c) limited partnership of which a member whose liability as a 
member is not limited is ; 


(i) an individual related to a particular corporation, or 
(ii) a corporation associated with a particular corporation, 


is deemed to be a corporation associated. with the particular 
corporation. 
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History: Subsec. 37(9.5), added by1997, c. 25,1. 6, anblisabie to taxation: years that 
begin after March 5, 1996. 


(10) Time for election — Any election made under clause 
(8)(a)(ii)(B) for a taxation year by a taxpayer shall be filed by the 
taxpayer on the day on which the taxpayer first files a prescribed 
form referred to in subsection (11) for the year. 


History: Subsec. 37(10). amended by 1998, c. 19, subsec. 86(2), applicable after Feb- 
ruary 21, 1994 to expenditures incurred at any time except that, for taxation years that 
began before 1996, the reference in ‘subsec. 37(10) to “subsection (1 1)” shall be read as 
a reference to “subsection (1)”. The subsec. formerly read: 


(10) Any election made under clause (8)(a)(ii)(B) for a taxation year by a tax- 
payer shall be filed by the taxpayer on the day on which the taxpayer first files a 
prescribed form referred to in subsection (11) for the year. . 


Subsec. 37(10) amended by 1996, c. 21, subsec. 9(9), applicable to taxation years that 
begin after 1995. The subsec. formerly read: 


(10) Any election under clause (8)(a)(ii)(B) made by a mai fora taxation 
year shall be filed with the taxpayer’s return of income under this Part for the 
year. 


Subsec. 37(10) added by 1994, c. 8, subsec. 4(4), pense rahe to, taxation years ending 
after December 2, 1992. 


(11) Filing requirement — Subject to subsection (12), no amount 
in respect of an expenditure that would be incurred by a taxpayer in 
a taxation year that begins after 1995 if this Act were read without 
reference to subsection’'78(4) may be deducted under subsection (1) 
unless the taxpayer files with the Minister a prescribed form con- 
taining prescribed information in respect of the expenditure on or 
before the day that is 12 months after the taxpayer’s filing-due date 
for the year. 


Related Provisions; .127(9)“investment, tax credit’(m) ii: Filing deadline applies to 
all investment tax credits; 220(2.2) — No extension of deadline allowed. 


History: Subsec. 37(11) added by 1996, c. 21, subsec. 9(10), applicable to taxation 
years that begin after 1995. Former subsec. 37(11) amended and renumbered as subsec. 
37(12). See below, 


Selected Cases [subsec. 37(11)]: Greenpipe Industries Ltd. vy. MNR, [2007] 1 
C.T.C. 85 (FC).(No ministerial discretion to accept late-filed election forms that would 
open statute-barred. years). 


Application: Policies: SR&ED 2000-02R: Guidelines for resolving claimants’ 
SR&ED concerns; SR&ED 2004-02R5: Filing requirements for claiming SR&ED. 


Forms: 1661: Claim for SR&ED in Canada; T1263: Third-party payments for 
SR&ED; T4088: Claiming scientific research and experimental development expendi- 
tures — ‘guide to form T661. 


(12) Misclassified expenditures — If a taxpayer has not filed a 
prescribed form in respect of an expenditure in accordance with 
subsection (11); for the purposes of this Act, the expenditure is 
deemed not to be an expenditure on or in respect of scientific re- 
search and experimental development. 


History: Subsec. 37(12) amended by 1998, c. 19, s. 5, applicable to 1997. et seq. The 
subsec. formerly read: 


(12) Reclassified expenditures — A taxpayer is not required to file the pre- 
scribed form referred to in subsection (11) in respect of an expenditure that 
would be incurred in a taxation year by the taxpayer if this Act were read with- 
out reference to subsection 78(4) where the expenditure is reclassified by the 
Minister on an assessment of the taxpayer’s tax payable under this Part for the 
year, or on’a determination that’no tax under this Part is payable by the taxpayer 
for'the year, as'an expenditure in respect of scientific research and experimental 
development. : 


Subsec..37(12) renumbered (from 37(11)) and amended by 1996, c. 21, subsec. 9(10), 
applicable to taxation years that begin after 1995. The subsec. formerly read: 


(11) Reclassified expenditures — For the purpose of subsection (1), a tax- 
payer is not required to file the prescribed form referred to in that subsection in 
respect of an expenditure incurred in a taxation year by the taxpayer where the 
expenditure is reclassified by the Minister on an assessment of the taxpayer’s tax 
payable. under this Part for the year, or ona determination that no tax under this 
Part is payable by the taxpayer for the year, as an expenditure in respect of scien- 
tific research and experimental development. 


Subsec. 37(11) (now subsec. 37(12)) added by 1995, c. 3, subsec. 9(2), applicable after 
February 21, 1994 to expenditures incurred at any time. 


Application Policies: SR&ED. 2004-02R5:: Filing requirements for claiming 
SR&ED. 
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(13) Non-arm’s: length contract — linked work — For the 
purposes of this section and sections 127 and. 127.1, where 


(a) work is performed by a taxpayer for a person or partnership 
at a time when the person or partnership does not deal at arm’s 
length with the taxpayer, and 


(b) the work would. be: scientific research and experimental de- 
velopment if it were performed by the person or partnership, 


the work is deemed to be scientific research and experimental 
development. 


History: Para. 37(13)(b) amended by, 1998, c. 19, subsec.,86(3), applicable to taxation 
years that begin after 1995. The para. formerly:read: 


(b) ‘the work would’ be scientific: research and experimental development de- 
scribed in paragraph 2900(1)(d) of the Income Tax Regulations if it were per- 
, formed by the person or, partnership, 


Subsec. 37(13) added by 1996, c. 21, subsec:'9(10); applicable to taxation years that 
begin after 1995. 


Related Provisions [s. 37]: 87(2)(1) — Amalgamations — continuing corporation; 
127(12.1) — Investment tax credit; 256(8) — Deemed acquisition of shares. 


Selected Cases [s. 37]: Northwest Hydraulic Consultants Ltd: v. R., [1998] 3 C.T.C. 
2520 (TCC) (Court approved criteria’ in IC 86-4R3 as indicative of SR&ED). 


Definitions [s. 37]: “acquired” — 256(7)-(9); “amount” — 248(1); “approved” — 
37(7); “arm’s length” — 251(1); “associated” — 13(9.5), 256; “available for use” — 
13(27)-(32), 248(19);- “business”, —.248(1); “calendar. year” — Interpretation Act 
37(1)(a); “Canada” — 37(1.3), (1.4), 255, Interpretation Act 35(1); “carried on a busi- 
ness in Canada” — 253; “control” — 256(6)—(9); “corporation” — 248(1), anaes 
tion Act 35(1); “depreciable property” — 13(21), 248(1); “employee” — 248(1); * 
penditure” — 37(8)(a), (d), (9)(a); “filing-due date” — 150(1), 248(1); Bi cividual” 
248(1); pmajonty. interest partner’, “Minister”, “person”, “prescribed”, “property” — 
248(1); “qualified expenditure” — 127(9); “received” — 248(7); . “regulation” — 
248(1); “related to a business” — 37(8)(b); “resident in Canada” — 94(3)(a)(viii), 250; 
“salary or wages” — 37(9)(b), 248(1); “scientific research and experimental develop- 
ment” — 37(8), (13), 248(1), Reg. 2900; “specified’ employee” — 248(1); “super-al- 
lowance benefit amount” — 127(9);. “tax payable”. 248(2); “taxable income” — 
2(2), 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1). 


37.1 [Repealed] 


History: S. 37.1 repealed by 1998, c. 19, s. 87, applicable to 1995 er seq. ort 
formerly read: 


37.1: (1) Additional:allowance for scientific research and experimental de- 
velopment —In computing the,income for a taxatiom year of a corporation that 
carried on business in Canada, other than a corporation referred to'in subsection 
(2), there may be deducted an amount (in this section referred to as the “research 
allowance” of the corporation) equal to'50%. of the amount, if any, by: which 


(a) the qualified expenditure made by the corporation in the year 
exceeds 
(b) the total of © 
(i) the expenditure base of the corporation for the year, and 


(ii) the total of all amounts each of which is an amount paid to the cor- 
poration in the year by 


(A) Her Majesty in right of Canada or a province in respect of sci- 
entific research and experimental development to the extent that the 
amount:may reasonably be ‘considered to .relate:to 


(1) the qualified expenditure made by the ‘corporation in taxa- 
tion years ending after 1977, or 


(II) the cost of or depreciation on any research property of the 
corporation, 
(B) another corporation resident in Canada for scientific research 
and experimental development related to the business of that other 
corporation, or ’ 


(C) a corporation not resident in Canada if it is entitled to a deduc- 
tion under subparagraph 37(1)(a)(v) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, in respect of the 
amount so paid. 


(2) Idem, where corporations associated — In computing the income for a 
particular taxation year of a corporation that carried on business in Canada and 
that was associated in the particular year with one or more other such corpora- 
tions, there may be deducted an amount (in this section referred to as the “re- 
search allowance” of the corporation) determined in accordance with the follow- 
ing rules: 


°(a) determine the amount in respect of the corporation by which the qualified 
expenditure made by the corporation in the particular year exceeds the total 
that would have been described in paragraph (1)(b) in respect of the corpora- 
tion for the particular year if subsection (1) had applied to, the corporation, 
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(b) determine the amount, if any, by which the total of 


(i) the qualified expenditure made by the corporation in the particular 
year, and 


(ii) the total of all amounts each of which is the qualified expenditure 
made by another corporation associated in the particular year with the 
corporation, in the other corporation’s taxation year that ended in the 
calendar year in which the particular year ended, 


exceeds 
(iii) the total of 
(A) the expenditure base of the corporation for the particular year, 


(B) the expenditure base of each other corporation associated in the 
particular year with the corporation for that other corporation’s tax- 
ation year that ended in the calendar year in which the particular 
year ended, and 


(C) the total of all amounts each of which is an amount that would 
be described in subparagraph (1)(b)(ii) if subsection (1) were 
applicable 


(I) paid to the corporation in the particular year, and 


(II) paid to another corporation associated in the particular year 
with the corporation, if paid in the other corporation’s taxation 
year that ended in the calendar year in which the particular year 
ended, 


(c) determine the total of 


(i) the amount determined under paragraph (a) in respect of the corpora- 
tion for the year, and 


(ii) the total of all amounts each of which is the amount determined 
under paragraph (a) for another corporation that is associated in the par- 
ticular year with the corporation in respect of the other corporation’s 
taxation year that ended in the calendar year in which the particular year 
ended, and 


(d) determine the amount that is 50% of that proportion of the amount deter- 
mined under paragraph (b) that 


(i) the amount determined under paragraph (a) 
is of 
(ii) the total determined under paragraph (c), 


and the amount determined under paragraph (d) is the amount of the research 
allowance that may be deducted in computing the income for the particular year 
of the corporation. 


(3) Inclusion in income where research property disposed of — Where at 
any time in a particular taxation year a corporation has disposed of a research 
property (other than to a corporation with which it was associated in the year in a 
transaction to which subsection 85(1) or 88(1) applied), there shall be included 
in computing the income of the corporation for the year an amount equal to the 
lesser of 


(a) 50% of the lesser of 

(i) the fair market value at that time of the property, and 

(ii) the capital cost to the corporation of the property at that time, and 
(b) the amount, if any, by which the total of 


(i) all amounts each of which is the research allowance deducted in 
computing the income of the corporation for any taxation year com- 
mencing before that time, and 


(ii) all amounts each of which is an amount in respect of another corpo- 
ration associated in the particular year with the corporation, equal to the 
research allowance deducted in computing the income of the other cor- 
poration for any taxation year ending in or before the particular year, 


exceeds the total of all amounts each of which is an amount in respect of a 
disposition of property before that time, that was 


(iii) an amount included by virtue of this subsection in computing the 
income of the corporation for any taxation year commencing before that 
time, or 


(iv) an amount in respect of another corporation associated in the partic- 
ular year with the corporation included by virtue of this subsection in 
computing the income of that other corporation for any taxation year 
ending in or before the particular year. 


(4) Capital cost of research property disposed of to associated corpora- 
tion — For the purposes of this subsection and subsection (3), where at any time 
in a taxation year subsection 85(1) or 88(1) applied with respect to a disposition 
of research property by a particular corporation to another corporation with 
which it was associated in the year, 


(a) the property shall be deemed to be a research property of the other corpo- 
ration; and 


(b) where the capital cost to the particular corporation of the property ex- 
ceeds its proceeds of disposition, the capital cost to the other corporation 
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shall be deemed to be the amount that was the capital cost thereof to the 
particular corporation. 


(5) Definitions — In this section, 


“base period” of a corporation for a particular taxation year means, except as 
provided in paragraph 87(2)(1.1), the period commencing 
(a) where the corporation has 3 consecutive taxation years commencing at 
any time after the end of its 1976 taxation year and ending immediately 
before the particular year, on the first day of the first of those 3 years, and 


(b) in any other case, on the later of the first day of its first taxation year and 
the first day of its 1977 taxation year 


and ending immediately before the first day of the particular taxation year; 


“expenditure base” of a corporation for a particular.taxation year means the 
product obtained when the amount, if any, by which 


(a) the total of all amounts each of which is the qualified expenditure made 
by the corporation in a taxation year in its base period (or, in the case of a 
new corporation within the meaning of subsection 87(1), made by the corpo- 
ration in its base period), 


exceeds 
(b) the total of all amounts paid to the corporation by 


(i) Her Majesty in right of Canada or a province in respect of scientific 
research and experimental development to the extent that the amount 
may reasonably be considered to relate to 


(A) the qualified expenditure made by the corporation in taxation 
years ending after 1976, or 


(B) the cost of or depreciation on any research property of the 
corporation, 


(ii) another corporation resident in Canada for scientific research and 
experimental development related to the business of that other corpora- 
tion, or 


(iii) a corporation not resident in Canada if it was entitled to a deduction 
under subparagraph 37(1)(a)(v) in respect of the amount so paid 


in a taxation year in its base period (or, in the case of a new corporation 
within the meaning of subsection 87(1), paid to the corporation in its base 
period), 
is multiplied by the proportion that the number of days in the particular year is of 
the number of days in its base period; 


“qualified expenditure” made by a corporation in a taxation year means the total 
of expenditures (other than prescribed expenditures) each of which is 


(a) an expenditure, in respect of scientific research and experimental devel- 
opment carried on in Canada, made by it in the year and described in para- 
graph 37(1)(a), 


(b) an expenditure made by it in the year to acquire property that has not 
been used for any purpose whatever before it was acquired by the corpora- 
tion and that is an expenditure described in subparagraph 37(1)(b)(i), or 


(c) a payment made by it in the year to Her Majesty in right of Canada or a 
province to the extent that it may reasonably be considered to be a repay- 
ment of an amount described in clause (1)(b)(ii)(A) with regard to that 
corporation; 


“research property” of a corporation means property referred to in paragraph (b) 
of the definition “qualified expenditure” in this subsection acquired by virtue of 
an expenditure made by the corporation after the end of its 1977 taxation year; 


“scientific research and experimental development” has the meaning given to 
that expression by regulation. 


(6) When certain qualified expenditures deemed to be made — Where a 
corporation has in a taxation year ending in a particular calendar year made a 
payment to another corporation with which it is associated in the taxation year, 


(a) if the payment would, but for this paragraph, be included in the qualified 
expenditure made by the corporation in the taxation year, such portion of the 
payment as may reasonably be regarded as a payment for or on account of a 
scientific research and experimental development expenditure to be made by 
the other corporation in a taxation year (in this paragraph referred to as a 
“subsequent year”) ending after the particular calendar year shall be deemed, 
for the purposes of this section, not to have been paid at the time at which it 
was actually paid, but to have been paid on the last day of the subsequent 
year; and 


(b) if the payment is received by the other corporation in a taxation year 
ending in a calendar year preceding the particular calendar year, the payment 
shall, if it may reasonably be regarded as a payment for or on account of a 
scientific research and experimental development expenditure to be made by 
the other corporation in a taxation year (in this paragraph referred to as the 
“specified year’) following the year in which the payment was received by 
it, be deemed, for the purposes of this section, not to have been paid to the 
other corporation in the taxation year in which it was actually paid, but to 
have been paid on the last day of the specified year. 
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(7) Certain corporations deemed to be associated — For the purpose of 
computing the research allowance of a particular corporation for a taxation year, 
where another corporation other than a corporation that’ was 


(a) a predecessor corporation (within the’ meaning of subsection 87(1)) in 
respect of the particular corporation or in respect of a corporation associated 
with the particular corporation in the year, or 


(b) a subsidiary corporation (within the meaning assigned to the expression 
“subsidiary” by subsection 88(1)) that was wound up before the taxation 
year, if its parent corporation (within the meaning assigned to the expression 
“parent” by that subsection) was the particular corporation or'a corporation 
associated with the particular corporation in ‘the year, 


was not associated with the particular corporation in the year but was associated 
with the particular corporation in a taxation year in the particular corporation’s 
base period for the year, and 


(c) all or substantially all of the property of the other corporation used by it 
in carrying on any business during that base period, was acquired in any 
manner whatever by the particular corporation, or by one or, more corpora- 
tions associated with. the particular corporation in the year, 


that other corporation shall (notwithstanding that it may have ceased to exist) be 
deemed to be a corporation 


(d) associated with the particular corporation in the year, and 


(e) that had taxation years ending on anniversaries of the last day of its taxa- 
tion year in which it was last associated with the particular corporation. 


37.2 [Repealed] 


Origin of s, 37.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an application rule in 1977- 
Uo C22. Sab): 


History: S. 37.2 repealed by 1998, c. 19, s..87, applicable to, 1995 et seg.. S. 37.2 
formerly read: 


37.2 (1) Application of section 37.1 — Section 37.1 is applicable to taxation 
years ending after 1977 and before 1989 except that, 


(a) in its application to any taxation year commencing before 1978, the re- 
search allowance of a corporation shall be that proportion of the research 
allowance otherwise deductible that the number of days in the taxation year 
after 1977 is of the number of days in the taxation year, 


(b) in its application to a taxation year ending after 1987, the research allow- 
ance of a corporation shall be that proportion of the research allowance oth- 
erwise deductible that the number of days in the taxation year before 1988 is 
of the number of days in the taxation year; and 


(c) with respect to the disposition of a research property, section 37.1 is ap- 
plicable to the 1978 and subsequent. taxation years. 


(2) Idem — Words and expressions used in subsection (1) have the meanings 
assigned by section 37.1, 


37.3 [Repealed] 


Origin of s. 37.3: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an application rule in 1984, 
ost Seal), 


History: S. 37.3 repealed by 1998, c. 19, s..87, applicable to, 1995 et seg. S. 37.3 
formerly read: 


37.3 Application of subsecs. 37.1(1) and (2) — Notwithstanding section 37.2, 
subsections '37.1(1) and'(2) do not apply to-a taxation Seat of a corporation that 
ends after October 1983 unless 


(a) in the case of a particular taxation year that includes November 1, 1983, 
the corporation elects in its return of income under Part I for the year to have 
those subsections apply, in which case each corporation that was associated 
with the corporation in the year shall be deemed to have so elected in respect 
of its taxation year that ended in the calendar year in which the particular 
taxation year ended; or 


(b) the qualified expenditure (within the meaning assigned by subsection 
37.1(5)) made by the corporation in the year includes 


(i) an expenditure that the corporation was obligated to make pursuant to 
an agreement in writing entered into by the corporation before April 20, 
1983, or 


(ii) an expenditure that the corporation was obligated to make in respect 
of a project pursuant to an agreement in writing entered into by the cor- 
poration before November 2, 1983, where the project commenced 
before 1984 and proceeded without undue delay, and arrangements, evi- 
denced by writing, respecting the project were substantially, advanced 
before April 20, 1983, 


and the corporation elects in its return of income under Part I for the taxation 
year to have those subsections apply, in which case the amount that may be 
deducted under section 37.1 in computing the income of the corporation for 
the year shall be that proportion of the amount thereof that could, but for this 


S. 38(a.2)(i) 


section, have been so deducted by the corporation (on the assumption that it 
is not associated in the year with any other corporation) that 


(iii) an amount equal to the total of expenditures made by the corpora- 
tion in the year each of which is an expenditure described in the defini- 

' tion “qualified expenditure” in subsection 37.1(5) and is made pursuant 
to an agreement referred to in subparagraph (i) or Gi) 


is of 


(iv) the qualified expenditure (within the meaning assigned by subsec- 
tion 37.1(5)) made by the corporation in the year. 


Subdivision c — Taxable Capital Gains and 
Allowable Capital Losses 


38. Taxable capital gain and allowable capital loss — For 
the purposes of this Act, 


(a) [taxable capital gain — general]— subject to 
paragraphs (a.1) to (a.3), a taxpayer’s taxable capital gain for a 
taxation year from the disposition of any property is '/ of the 
taxpayer’s capital gain for the year from the disposition of the 
ic lata 


ie proceeds 
», We will be 


growth while bilanticy the secu fairness and neutrality of the tax system. it will ) 
make our tax treatment of savings more competitive in relation. to other countrie . 


Selected Cases [para. 38(a)]: Sani Sport Inc: v. Canada, [1990] 2 C.T.C. 15 (FCA) 
(Part of expropriation compensation paid for loss of business use of land was capital). 


(a.1)) [taxable capital gain — donation of listed securi- 
ties] — a taxpayer’s taxable capital gain for a taxation year 
from the disposition of a property is equal to zero if 


(i) the disposition is the making of.a gift to a qualified donee 
of a share, debt obligation or right listed on a designated 
stock exchange, a share of the capital stock of a mutual fund 
corporation, a unit of a mutual fund trust, an interest in a re- 
lated segregated fund trust (within the meaning assigned by 
paragraph 138.1(1)(a)) or a prescribed debt obligation, 


(ii) the disposition is deemed by section 70 to have occurred 
and the taxpayer is deemed by subsection 118.1(5) to have 
made a gift described in subparagraph (i) of the property, or 


(iii) the disposition is the exchange, for a security described 
in subparagraph (i), of a share of the capital stock of a corpo- 
ration, which share included, at the time it was issued and at 
the time of the disposition, a condition allowing the holder to 
exchange it for the security, and the taxpayer 


(A) receives no consideration on the exchange other than 
the security, and 


(B) makes a gift of the security to a qualified donee not 
more than'30 days after the exchange; 
(a.2) [taxable capital gain — ecological gift] a tax- 
payer’s taxable capital gain for a taxation year from the disposi- 
tion of a property is equal to zero if 


(i) the disposition is the making of a gift to a qualified donee 
(other than a private, foundation) of a property described, in 
respect. of the taxpayer, in paragraph 110.1(1)(d). or in: the 
definition “total ecological gifts” in subsection 118.1(1), or 
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(ii) the disposition is deemed by section 70 to have occurred 
and the taxpayer is deemed by subsection 118.1(5) to have 
made a gift described in subparagraph (i) of the property; 


(a.3) [taxable capital gain — exchange of partnership 
units for securities later donated] — a taxpayer’s taxable 
capital gain for a taxation year, from the disposition of an inter- 
est in a partnership (other than a prescribed interest in a partner- 
ship) that would be an exchange described in subparagraph 
(a.1)(iii) if the interest were a share in the capital stock of a cor- 
poration, is equal to the lesser of 


(i) that taxable capital gain determined without reference to 
this paragraph, and 


(ii) 2 of the amount, if any, by which 
(A) the total of 


(I) the cost to the taxpayer of the partnership interest, 
and 


(II) each amount required by subparagraph 
53(1)(e)(iv) or (x) to be added in determining the tax- 
payer’s adjusted cost base of the partnership interest, 


exceeds 


(B) the adjusted cost base to the taxpayer of the partner- 
ship interest (determined without reference to subpara- 
graphs 53(2)(c)(iv) and (v)); 


(b) [allowable capital loss] — a taxpayer’s allowable capital 
loss for a taxation year from the disposition of any property is '/2 
of the taxpayer’s capital loss for the year from the disposition of 
that property; and 


(c) [allowable business investment loss] — a taxpayer’s 
allowable business investment loss for a taxation year from the 
disposition of any property is '/2 of the taxpayer’s business in- 
vestment loss for the year from the disposition of that property. 


Selected Cases [para. 38(c)]: Windrim v. Canada, [1991] 1 C.T.C. 271 (FCTD) 
(Only portion of land necessary to use and enjoyment of mobile home). 


Related Provisions [s. 38]: 11(2) — Fiscal (business) year of individual does not 
apply to subdivision c; 20(4.3) — Deemed allowable capital loss on bad debt on dispo- 
sition of eligible capital property; 38.1 — Allocation of gain to 38(a.1) or (a.2) where 
advantage received; 39 — Capital gains and losses; 40(12) — Capital gain on donating 
flow-through shares; 83(2), 89(1)“capital dividend account’(a)(i) — Untaxed fraction 
of gain can be distributed free of tax by corporation as capital dividend; 
93(2)—(2.31) — Loss limitations on disposition of foreign affiliate shares; 96(1.7) — 
Partnership gains and. losses; 100(1)— Disposition of interest in a partnership; 
104(21) — Flow-through of gain from trust to beneficiary; 110(1)(d.01) — Deduction 
on donating employee stock-option shares to charity; 110.6 — Capital gains exemp- 
tion; 111(8)“net capital loss” — Carryover of unused allowable capital loss; 
127.52(1)(d)(i) — 30% of gain added to income for minimum tax purposes; 
142.5(6) — Transitional allowable capital loss re mark-to-market property; 
142.5(9)(e) — Deemed taxable capital gain where mark-to-market property acquired 
by financial institution on rollover; 149.1(6.4) — Rule re gifts of public securities ap- 
plies to gifts to registered national arts service organizations; 248(1)‘‘allowable busi- 
ness investment loss”, 248(1)‘‘allowable capital loss”, 248(1)‘‘taxable capital gain” — 
Definitions in s, 38 apply to entire Act; 248(37)(d) — Rule limiting value of donated 
property does not apply where 38(a.1) or (a.2) applies; Canada-U.S. Tax Treaty:Art. 
XIII — Gains. 


History: Para. 38(a) amended to substitute “(a.1) to (ai3)” for “(a.1) and (a.2)”, by 
2008, c. 28, subsec. 4(1), applicable in respect of gifts made after February 25, 2008. 


Subpara. 38(a.1)(iii) and para. 38(a.3) added by the said c. 28, subsecs. 4(2), (3), appli- 
cable in respect of gifts made after February 25, 2008. 


Subpara. 38(a.1)(i) amended by 2007, c. 35, s. 15, applicable in respect of gifts made 
after March 18, 2007, except that, in its application before December 14, 2007 to the 
amending legislation, the reference to “designated stock exchange” shall be read as a 
reference to “prescribed stock exchange”. The subpara. formerly read: 


(i) the disposition is the making of a gift to a qualified donee (other than a pri- 
vate foundation) of a share, debt obligation or right listed on a prescribed stock 
exchange, a share of the capital stock of a'mutual fund corporation, a unit of a 
mutual fund trust, an interest in a related segregated fund trust (within the mean- 
ing assigned by paragraph 138.1(1)(a)) or a prescribed debt obligation, or 
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Para, 38(a.1) before subpara: (ii), and the opening words of para. /38(a.2), amended by 
2006, c..4, subsecs. 51(1), (2), applicable in respect of gifts of property made after May 
1, 2006. The portions formerly read: f 


(a.1) a taxpayer’s taxable capital gain for a taxation year from the disposition of 

any property is '/4 of the taxpayer’s capital gain for the year from the disposition 

of the property if 
(i) the disposition is the making of a gift to a qualified donee (as defined in 
subsection 149.1(1)), other than a private foundation, of a share, debt obliga- 
tion or right listed on a prescribed stock exchange, a share of the capital 
stock of a mutual fund corporation, a unit of a mutual fund trust, an interest 
in a related segregated fund trust (within the meaning assigned by paragraph 
138.1(1)(a)) or a prescribed debt obligation, or 


(a.2) a taxpayer’s taxable capital gain for a taxation year from the disposition of 
a property is '/; of the taxpayer’s capital gain for the year from the disposition of 
the property where 


The opening words of para. 38(a.1) amended by 2002, c. 9, s. 22, applicable to disposi- 
tions that occur after 2001. The opening words formerly read: 


(a.1) a taxpayer’s taxable capital gain for a taxation year from the disposition 
after February 18, 1997 and before 2002 of any property is 4 of the taxpayer’s 
capital gain for the year from the disposition of the property where 


Paras, 38(a) (b) and (c) amended by 2001, c. 17, subsec. 22(1), applicable to 2000 et 
seq. except that 


(a) for a taxation year of a taxpayer that ended before February 28, 2000, the refer- 
ences to the fraction “'/:” in paras. 38(a), (b) and (c) shall be read as references. to 
the fraction “3/,”, 


(b) for a taxpayer’s taxation year that began after February 28, 2000 and ended 
before October 17, 2000, the references to the fraction “2” in paras. 38(a), (b) and 
(c) shall be read as references to the fraction “7/3”, 


(c) for a taxation year of a taxpayer that includes February 28, 2000 but does not 
include October 18, 2000, the references to the fraction “'/2” in paras. 38(a), (b) and 
(c) shall be read as references to the fraction that applies to the taxpayer for that 
year, and for this purpose, 


(i) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the period that began at the beginning of the year and ended at the 
end of February 27, 2000 (in this paragraph referred to as the “first period”) 
exceeds the amount of the taxpayer’s net capital losses from dispositions of 
property in the period that begins at the beginning of February 28, 2000 and 
ends at the end of the year (in this paragraph referred to as the “second pe- 
riod”), the fraction that applies to the taxpayer for the year is 4, 


(ii) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is 7/s, 


(iii) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 
losses from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is 7h, 


(iv) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is 7, 


(v) where the taxpayer has only net capital gains, or only net capital losses, 
from dispositions of property in each of the first and second periods, the frac- 
tion that applies to the taxpayer for the year is the fraction determined by the 
formula 


(3/4 x A + 2/3 x B)/(A +B) 
where 


A is the net capital gains or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the first period, and 


B is the net capital gains or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the second period, and 


(vi) where the net capital gains and net capital losses of the taxpayer for the 
year are nil, the fraction that applies to the taxpayer for the year is 7/, 


(d) for a taxation year of a taxpayer that began after February 27, 2000 and in- 
cludes October 18, 2000, the references to the fraction “'/” in paras. 38(a), (b) and 
(c) shall be read as references to the fraction that applies to the taxpayer for that 
year, and for this purpose, 


(i) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the period that began at the beginning of the year and ended at the 
end of October 17, 2000 (in this paragraph referred to as the “first period”) 
exceeds the amount of the taxpayer’s net capital losses from dispositions of 
property in the period that begins at the beginning of October 18, 2000 and 
ends at the end of the year (in this paragraph referred to as the “second pe- 
riod”), the fraction that applies to the taxpayer for the year is 7/s, 
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(ii) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period, the fraction, that ap- 
plies to the taxpayer for the year is 7/s, 


(iii) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 

» losses from dispositions of property in the second period, the fraction that ap- 
plies to the taxpayer for the year is '/2, 


(iv) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period is less than the amount of the taxpayer’s net capital 
gains from dispositions of property in’ the second period, the fraction that ap- 
plies to the taxpayer for the year is '/, 


(v) where the taxpayer has only net capital gains, or only net capital losses, 
from dispositions of property in each of the first and second periods, the frac- 
tion that applies to the taxpayer for the year is the fraction determined by the 
formula . 


(2/3 x A + 1/2 B)/(A +B) 
where 


A is the net capital gains’ or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the first period, and, 


B is the net capital gains or the net capital losses, as the case may be, of 
the taxpayer from dispositions of property in the second period, and 


(vi) where the net capital gains and net capital losses of the taxpayer for the 
year are nil, the fraction that applies to the taxpayer for the year is "/, 


(e) for a taxation year of a taxpayer that includes February 27, 2000 and October 
18, 2000, the references to the fraction “'/2” in paras. 38(a), (b) and (c) shall be read 
as refereiices to the fraction that applies to the taxpayer for that year, and for this 
purpose, 

(i) the fraction that applies to the taxpayer for the year is */4, where 


(A) the amount by which the amount of the taxpayer’s net capital gains 
from dispositions of property in the period that began at the beginning of 
the year and ended at the end of February 27, 2000 (in this paragraph re- 
ferred to as the “first period”) exceeds the amount of the taxpayer's net 
capital losses from dispositions of property in the period that began at the 
beginning of February 28, 2000 and ended at the end of October 17, 2000 
(in this paragraph referred to as the “second period”) 


exceeds 


(B) the amount of the taxpayer’s net capital losses from dispositions of 
property in the period that begins at the beginning of October 18, 2000 and 
ends at the end of the year (in this paragraph referred to as the “third 
period”), 
(ii) the fraction that applies to the taxpayer for the year is */4, where 


(A) the amount by which the amount of the taxpayer’s net capital losses 
from dispositions of property in the first period exceeds the amount of the 
taxpayer’s net capital gains from dispositions of property in the second 
period 

exceeds 


(B), the amount of the taxpayer’s net capital gains from, dispositions of 
property in the third period, 


(iii) the fraction’ that applies to the taxpayer for the year is 7/3, where 


(A) the amount by which the amount of the taxpayer’s net capital gains 
from dispositions of property in the second period exceeds the amount of 
the taxpayer’s net capital losses from dispositions of property in the first 
period 

exceeds 
(B) the amount of the taxpayer’s net capital losses from dispositions of 
property in the third period, 

(iv) the fraction that applies to the taxpayer for the year is 7, where 
(A) the amount by which the amount of the taxpayer’s ‘net capital losses 
from dispositions of property in the second period exceeds the amount of 


the taxpayer’s net capital gains from dispositions of property in the first 

period 
exceeds 

(B) the amount of the taxpayer’s net capital gains from dispositions of 

property in the third period, 


(v) where the taxpayer has net capital gains in each of the first and second 
periods and the total amount of those net capital gains in those periods exceeds 
the amount of the taxpayer’s net capital losses in the third period, the fraction 
that applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(3/4 x A +.2/3 x B)/(A +B) 
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where 


A is the net capital gains of the taxpayer from dispositions of property in 
the first period, and 


B is the net capital gains of the taxpayer from dispositions of property in 
the second period, 


(vi) where the taxpayer has net capital losses in each of the first and second 
periods and the total amount of those net capital losses in those periods ex- 
ceeds the amount of the taxpayer’s net capital gains in the third period, the 
fraction that applies to the taxpayer for the year is the fraction that is deter- 
mined by the formula 


(3/4 x A + 2/3 x B)/(A +B) 
where 


A is the net capital losses of the taxpayer from dispositions of property in 
the first period, and 


B is the net capital losses of the taxpayer from dispositions of property in 
the second period, 


(vii) where the taxpayer has only net capital gains, or only net capital losses, 
from dispositions of property in each of the first, second and third periods, the 
fraction that applies to the taxpayer for the year is the fraction that is deter- 
mined by the’ formula 


(3/4 x A+ 2/3 x B+ 1/2 x C)/(A+B+C) 
where 


A is the taxpayer’s net capital gains or net capital losses, as the case may 
be, from dispositions of property in the first period, 


B is the taxpayer’s net capital gains or net capital losses, as the case may 
be, from dispositions of property in the second period, and 


C is the taxpayer’s net capital gains or net capital losses, as the case may 
be, from dispositions of property in the third period,, 


(viii) where the amount of the taxpayer’s net.capital gains from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
losses from dispositions of property in the second period and the taxpayer has 
net capital gains from dispositions of property in the third period, the fraction 
that applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(3/4* A +-1/2 x B)/(A +B) 
where 


A is the amount by which the taxpayer’s net capital gains from disposi- 
tions of property in the first period exceeds the amount of the taxpayer’s 
net capital losses from dispositions of property in the second period, and 
B is the taxpayer’s net capital gains from dispositions of property in the 
third period, 
(ix) where the amount of the taxpayer’s net capital losses from dispositions of 
property in the first period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the second period and the taxpayer has 
net capital losses from dispositions of property in the third period, the fraction 
that applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(3/4 x A+-1/2 x B)/(A +B) 
where 


A is the amount by which the:taxpayer’s net capital losses from disposi- 
tions of property in the first period exceeds the amount of the taxpayer’s 
net capital gains from dispositions of property in the second period, and 


B is the taxpayer’s net capital: losses from dispositions of property in the 

third period, 
(x) where the amount of the taxpayer’s net capital gains from dispositions of 
property in the second period exceeds the amount of the taxpayer’s net capital 
losses from dispositions of property in the first period and the taxpayer has net 
capital gains from dispositions of property in the third period, the fraction that 
applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(2/3 x A+ 1/2.x B)/ (A+B) 
where 


A is the amount by which the taxpayer’s net capital gains from disposi- 
tions of property in the second period exceeds the amount of the tax- 
payer’s net capital losses from dispositions of property in the first period, 
and 
B is the taxpayer’s net capital gains from dispositions of property in the 
third period, 
(xi) where the amount of the taxpayer’s net capital losses from dispositions of 
property:in the second period exceeds the amount of the taxpayer’s net capital 
gains from dispositions of property in the first period and the taxpayer has net 
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capital losses from dispositions of property in the third period, the fraction that 
applies to the taxpayer for the year is the fraction that is determined by the 
formula 


(2/3 xX A+ 1/2 XB)/(A' +B) 
where 


A is the amount by which the taxpayer’s net capital losses from disposi- 
tions of property in the second period exceeds the amount of the tax- 
payer’s net capital gains from dispositions of property in the first period, 
and 


B is the taxpayer’s net capital losses from dispositions of property in the 
third period, and 


(xii) in any other case, the fraction that applies to the taxpayer for the year is 
'h, and 


in determining the fraction that applies to the taxpayer under paragraphs (a) to (e) for 
the year, the following rules apply: 


(f) the net capital gains of a taxpayer from dispositions of property in a period is 
the amount, if any, by which the taxpayer’s capital gains from dispositions of pro- 
perty in the period exceeds the taxpayer’s capital losses from dispositions of pro- 
perty in the period, 

(g) the net capital losses of a taxpayer from dispositions of property in a period is 
the amount, if any, by which the taxpayer’s capital losses from dispositions of pro- 
perty in the period exceeds the taxpayer’s capital gains from dispositions of pro- 
perty in the period, 

(h) the net amount included as a capital gain of the taxpayer for a taxation year 
from a disposition to which para, 38(a.2) applies or from a disposition to which 
para. 38(a.1) applies, is deemed to be equal to one half of the capital gain, 


(i) the net amount included as a capital gain of the taxpayer for a taxation year 
from a disposition of property before the year because of subparas. 40(1)(a)(ii) and 
(iii) is deemed to be a capital gain of the taxpayer from a disposition of property on 
the first day of the year, 


(j) each capital loss that is a business investment loss shall be determined without 
reference to subsecs. 39(9) and (10), 


(k) where an amount is included in computing the income of the taxpayer for the 
year because of subsec. 80(13) in respect of a commercial obligation that is settled, 
the amount that would be determined under that subsection in respect of the obliga- 
tion, if the value of E in the formula in that subsection were 1, is deemed to be a 
capital gain of the taxpayer from a disposition of property on the day on which the 
settlement occurs, 


(1) the taxpayer’s capital gains and losses from dispositions of property (other than 
taxable Canadian property) while the taxpayer is a non-resident are deemed to be 
nil, 

(m) where an election is made by a taxpayer under para. 104(21.4)(d), subsec. 
104(21.5), subsec. 130.1(4.4) or (4.5), or subsec. 131(1.7) or (1.9), all as amended 
2001, c. 17, for a year, the portion of the taxpayer’s net capital gains for the year 
that are to be treated as being in respect of capital gains realized on dispositions of 
property that occurred in a particular period in the year is that proportion of those 
net capital gains that the number of days in the particular period is of the number 
of days in the year, 


(n) where the election made under para. 104(21.4)(d) or subsec. 104(21.5), both as 
amended by 2001, c. 17, for the year was made by a personal trust, the portion of 
the taxpayer’s net capital gains for the year that are to be treated as being in respect 
of capital gains realized on dispositions of property that occurred in a particular 
period in the year is that proportion of those net capital gains that the number of 
days in the particular period is of the number of days that are in all periods in the 
year in which a net gain was realized, 


(0) where an amount is designated under subsec. 104(21), in respect of a benefici- 
ary by a trust in respect of the net taxable capital gains of the trust for a taxation 
year of the trust and the trust does not elect under para. 104(21.4)(d), as amended 
by 2001, c. 17, for the year, the deemed gains of the beneficiary referred to in 
subsec. 104(21.4), as amended by 2001, c. 17, are deemed to have been realized in 
each period in the year in a proportion that is equal to the same proportion that the 
net capital gains of the trust realized by the trust in that period is of all the net 
capital gains realized by the trust in the year, 


(p) where in the course of administering the estate of a deceased taxpayer, a capital 
loss from a disposition of property by the legal representative of a deceased tax- 
payer is deemed under para. 164(6)(c) to be a capital loss of the deceased taxpayer 
from the disposition of property by the taxpayer in the taxpayer’s last taxation year 
and not to be a capital loss of the estate, the capital loss is deemed to be from the 
disposition of a property by the taxpayer immediately before the taxpayer’s death, 


(q) each capital gain referred to in para. 104(21.4)(a), as amended by 2001, c. 17, 
in respect of a beneficiary, shall be determined as if that para. were read without 
reference to subpara. 104(21.4)(a)(ii), 


(t) where no capital gains or losses are realized in a period, the amount of net 
capital gains or losses for that period is deemed to be nil, 


(s) where a net amount is included as a capital gain of a taxpayer for a taxation 
year because of the granting of an option under subsec, 49(1), the net amount is 
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deemed to be a capital gain of the taxpayer from a disposition of property on the 
day on which the option was granted, 

(t) where a net amount is included as a capital gain of a corporation for its taxation 
year under subsec. 49(2) because of the expiration of an option that was granted by 
the corporation, the net amount is deemed to be a capital gain of the corporation 
froma disposition of property on the day on which the option expired, 


(u) where a net amount is included as a capital gain of a trust for its taxation year 
under subsec. 49(2.1) because of the expiration of an option that was granted by 
the trust, the net amount is deemed to be a capital gain of the trust from a disposi- 
tion of property on the day on which the option expired, and 


(v) where a net amount is included as a capital gain of a taxpayer for a taxation 
year because of subsec. 49(3), (3.01) or (3.1), the net amount is deemed to be a 
capital gain of the taxpayer from a disposition of property on the day on which the 
option was exercised. 


Paras. (a), (b) and (c) formerly read: 


(a) subject to paragraph (a.1), a taxpayer’s taxable capital gain for a taxation year 
from the disposition of any property is 7/1 of the taxpayer’s capital gain for the 
year from the disposition of the property; 


(b) a taxpayer’s allowable capital loss for a taxation year from the disposition of 
any property is 7/1 of the taxpayer’s capital loss for the year from the disposition 
of that property; and 


(c) a taxpayer’s allowable business investment loss for a taxation year from the 
disposition of any property is 7/4 of the taxpayer’s business investment loss for 
the year from the disposition of that property. 


Para. 38(a.1) amended by replacing the reference to the fraction “/s” with a reference to 
the fraction ‘“'/s”, by the said c. 17, subsec, 22(2), applicable to 2000 et seg. except that, 


(a) for a taxation year of a taxpayer that includes February 28, 2000 or October 17, 
2000, the reference to the fraction “/s” shall be read as a reference to 2 of the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
the year; 

(a.1) for a taxation year that began after February 28, 2000 and ended before Octo- 
ber 17, 2000, the reference to the fraction “'/s” shall be read as a reference to the 
fraction “'/3”; and 


(b) for a taxation year that ended before February 28, 2000, the reference to the 
fraction “'/s” shall be read as a reference to the fraction ““/s”. 


Para. 38(a.2) added by the said c. 17, subsec. 22(3), applicable to gifts made by a tax- 
payer after February 27, 2000 except that, 


(a) if the taxpayer’s taxation year began after February 28, 2000 and ended before 
October 17, 2000, the reference to the fraction “'/;” shall be read as a reference to 
the fraction “'/;”; and 


(b) if the taxpayer’s taxation year includes February 28, 2000 or October 17, 2000, 
the reference to the fraction “'/,” shall be read as a reference to '/2 of the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year. 


Para. 38(a) amended and para. (a.1) added by 1998, c. 19, s. 6, applicable after Febru- 
ary 18, 1997. Para. (a) formerly read: 


(a) a taxpayer’s taxable capital gain for a taxation year from the disposition of 
any property is “/s of the taxpayer’s capital gain for the year from the disposition 
of that property; 


Selected Cases [s. 38]: Fortino v. R., [2000] 1 C.T.C. 349 (FCA); aff’g [1997] 2 
C.T.C. 2184 (TCC) (Non-competition agreement proceeds not capital gain); Haslam et 
al. v. R., [1988] 1 C.T.C. 153 (FCTD) (Land values determined using “cost of develop- 
ment” approach); Doral Holdings Ltd. v. R., [1987] 1 C.T.C. 398 (FCTD) (Mere possi- 
bility of future development could not considerably increase value of land acquired in 
1971); R. vy. Demco Management Ltd., [1986] 1 C.T.C. 92 (FCA) (Where property sold 
as a going concern, purchase price need not be broken down into component parts); 
Yager v. R., [1985] 1 C.T.C. 89 (FCTD) (Valuation Day value of shares determined 
using double capitalization of intangibles method); R. v. Waddell Hugh, Ltd., [1983] 
C.T.C. 270 (FCA) (Fair market value accepted as Valuation Day value where shares 
had “retention value” beyond that determined using formula); Community Shopping 
Developments Ltd. v. R., [1983] C.T.C. 60 (FCTD) (Taxable capital gain determined as 
proportion of capital gain equal to years of ownership after Valuation Day, over total 
years of ownership); Smith v. R., [1981] C.T.C. 476 (FCTD) (Revenue officer subject 
to examination for discovery on appraisal); National System of Baking of Alberta Ltd. 
v. R., [1980] C.T.C. 237 (FCA) (Valuation Day value determined without adjustment 
for possible takeover bid); Connor v. R., [1979] C.T.C. 365 (FCA) (Expert evidence of 
Valuation Day value rejected in favour of Court’s criteria); Littler v. MNR, [1976] 
C.T.C. 379 (FCTD); aff'd on other grounds [1978] C.T.C. 235 (FCA) (Fair market 
value was price listed on stock exchange despite premium paid for control). 


Definitions [s. 38]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “busi- 
ness investment loss” — 39(1)(c), 248(1); “capital gain” — 39(1)(a), 248(1); “capital 
loss” — 39(1)(b), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “desig- 
nated stock exchange” — 248(1), 262; “disposition”, “mineral resource” — 248(1); 
“mutual fund corporation” — 131(8), 248(1); “mutual fund. trust’? — 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “prescribed” — 248(1); “pre- 
scribed debt obligation” — Reg. 6210; “private foundation” — 149.1(1), 248(1); “pro- 
perty” — 248(1); “qualified donee” — 149.1(1), 248(1); “related segregated fund 
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trust” — 138.1(1)(a); “share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“total ecological gifts” — 118:1(1). 

Regulations: 6210 (prescribed debt obligations for 38(a.1); no prescribed interests in 
partnerships’ yet for 38(a.3). 

interpretation Bulletins [s. 38]: IT-484R2: Business investment losses. 

1.T. Technical News: 41 (donation of flow-through shares). 


Registered Charities Newsletters: 12 (valuing gifts of public securities); 28 (capi- 
tal gains exemption on gifts of securities). 

Forms [s. 38]: T1170: Capital gains on gifts of certain capital property; T3 SCH IA: 
Capital gains on gifts of certain capital property; T4037: Capital gains [guide]. 


38.1 Tax-deferred transaction — flow-through shares — If 
a taxpayer acquires a property (in this section referred to as the “ac- 
quired property”) that is included in a flow-through share class of 
property in the course of a transaction or series of transactions to 
which any of section 51, subsections 73(1), 85(1) and (2) and 
85.1(1), sections 86 and 87 and subsections 88(1) and 98(3) apply 


(a) if the transfer of the acquired property is part of a gifting 
arrangement (within the meaning assigned by section 237.1) or 
of a transaction or series of transactions to which subsection 
98(3) applies, or the transferor is a person with whom the tax- 
payer was, at the time of the acquisition, not dealing at. arm’s 
length, there shall be added, at the time of the transfer, to the 
taxpayer’s. exemption threshold in respect of the flow-through 
share class of property, and deducted from the transferor’s ex- 
emption threshold in respect of the flow-through share class of 
property, the amount determined by the formula 


AXB 
where 


A is the amount by which the transferor’s exemption threshold 
in respect of the flow-through share class of property imme- 
diately before that time exceeds the capital gain, if any, of 
the transferor as a result of the transfer, and 


Bis the proportion that the fair market value of the acquired 
property immediately before the transfer is of the fair market 
value of all property of the transferor immediately before the 
transfer that is included in the flow-through share class of 
property; and 

(b) if the transferor receives particular shares of the capital stock 

of the taxpayer as consideration for the acquired property and 

those particular shares are listed on a designated stock exchange 
or are shares of a mutual fund corporation, then for the purposes 

of this section and subsection 40(12) 


(i) the particular shares are deemed to be flow-through shares 
of the transferor, and 


(ii) there shall be added to the transferor’s exemption thresh- 
old in respect of the flow-through share class of property that 
includes the particular shares the amount that is determined 
under paragraph (a) or that would be so determined if para- 
graph (a) applied to the taxpayer. 
Related Provisions [s. 38.1]: 248(30)-(33) — Eligible amount of gift and advan- 
tage in respect of gift. 
History: S. 38.1 added by 2011, c. 24, s. 4, deemed in force on March 22, 2011. 
Definitions [s. 38.1]: “advantage” — 248(32); “amount” — 248(1); “capital gain” — 
39(1)(a), 248(1); “disposition” — 248(1); “eligible amount” =-248(31), (41); “pro- 
perty”, “taxpayer” — 248(1). 
Proposed Addition 


disposition — 


S. 39(1)(b) 


a aN 


lies to the extent 


a 


39. (1) Meaning of capital gain and capital loss [and 
business investment loss] — For the purposes of this Act, 


(a) a taxpayer’s capital gain for a taxation year from the disposi- 
tion of any property is the taxpayer’s gain for the year deter- 
mined under this subdivision (to the extent of the amount thereof 
that would not, if section 3 were read without reference to the 
expression “other than a taxable capital gain from the disposi- 
tion of a property” in paragraph 3(a) and without reference to 
paragraph 3(b), be included in computing the taxpayer’s income 
for the year or any other taxation year) from the disposition of 
any property of the taxpayer other than 

(i) eligible capital property, 

(i.1) an object that the Canadian Cultural Property Export 

Review Board has determined meets the criteria set out in 

paragraphs 29(3)(b) and (c) of the Cultural Property Export 

and Import Act and that has been disposed of, 


(A) in the case of a gift to which subsection 118.1(5) ap- 
plies, within the period ending 36 months after the death 
of the taxpayer or, where written application therefor has 
been made to the Minister by the taxpayer’s legal repre- 
sentative within that period, within such longer period as 
the Minister-considers reasonable in the circumstances, 
and 


(B) in any other case, at any time, 


to an institution or a public authority in Canada that was, at 
the time of the disposition, designated under subsection 32(2) 
of that Act either generally or for a specified purpose related 
to that object, 


(ii) a Canadian resource property, 

(ii.1) a) foreign resource property, 

(ii.2) a property if the disposition is a disposition to which 
subsection 142.4(4) or (5) or 142.5(1) applies, 

(iii) an insurance policy, including a life insurance policy, 
except for that part of a life insurance policy in respect of 
which a policyholder is deemed by paragraph 138.1(1)(e) to 
have an interest in a related segregated fund trust, 


(iv) a timber resource property, or 


(v) an interest of a beneficiary under a qualifying environ- 

mental trust; 
Selected Cases [para. 39(1)(a)]: Daishowa-Marubeni International Ltd. v. R., 
[2012] 1 C.T.C. 116 (FCA) (Timber resources taxed on income basis upon disposition, 
including forest tenure); Whent v. R., [2000] 1 C.T.C. 329 (FCA) (Bargain. purchases 
do not necessarily exclude capital treatment of gains); Sani Sport Inc. v. Canada, 
[1990] 2 C.T.C. 15 (FCA) (Part of expropriation compensation paid for loss of business 
use of land was capital); Dumais v. MNR, [1990] 1 C.T.C. 342 (FCTD) (Capital gain 
from disposition of community property taxable to husband alone). 


(b) a taxpayer’s capital loss for a taxation year from the disposi- 


tion of any property is the taxpayer’s loss for the year deter- 
mined under this subdivision (to the extent of the amount thereof 
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S. 39(1)(b) 


that would not, if section 3 were read in the manner described in | 
paragraph. (a) of this subsection and without reference to the ex- | 
pression “Or the taxpayer’s allowable business. investment loss | 
for the year” in paragraph 3(d), be deductible in computing the © 
taxpayer’s income for the year or any other taxation year) from | 


the disposition of any property of the ae other than 
(i) depreciable property, or 


(ii) property described in any of <ibpieaeaphs (a)(i), (ii) to | 


(iii) and (v); and 
Selected Cases [para. 39(1)(b)]: Sénécal (J.G.) v. MNR, [1993] 2 CR-C..2218 
(TCC) (Proceeds of disposition of land equal to cash and face value of promissory note 
received, despite evidence that note’s value nil). 
(c) a taxpayer’s business investment loss for a taxation year 
from the disposition of any property is the amount, if any, by 
which the taxpayer’s capital loss for the year from a disposition 
after 1977 


(i) to which subsection 50(1) applies, or 


(11) to a person with whom the poate 8 was dealing at arm’s 
length 


of any property that is 


(iii) a share of the capital stock of a small business corpora- 
tion, or 


(iv) a debt owing to the taxpayer by a Canadian-controlled 
private corporation (other than, where the taxpayer is a cor- 
poration, a debt owing to it by a corporation with which it 
does not deal at arm’s length) that is 


(A) a small business. corporation, 


(B) a bankrupt (within the meaning assigned by subsec- 
tion 128(3)) that was a small business corporation at the 
time it last became a bankrupt, or 


(C) a corporation referred to in section 6 of the Winding- 
up and Restructuring Act that was insolvent (within the 
meaning of that Act) and was a small business corpora- 
tion at the time a winding-up order under that Act was 
made in respect of the corporation, 


exceeds the total of 


(v) in the case of a share referred to in subparagraph (iii), the 
amount, if any, of the increase after 1977 by virtue of the 
application of subsection 85(4) in the adjusted cost base to 
the taxpayer of the share or of any share (in this subpara- 
graph referred to as a “replaced share”) for which the share 
or a replaced share was substituted or exchanged, 
Selected Cases [subpara. 39(1)(c)(v)]: Reeson Investments Ltd. y. Canada, 
[1990] 2 C.T.C. 190 (FCTD) (Conversion of capital loss to business investment loss 
prevented in transactions between associated companies; transfers of business invest- 
ment loss permitted). 


(vi) in the case of a share referred to in subparagraph (iii) that 
was issued before 1972 or a share (in this subparagraph and 
subparagraph (vii) referred to as a “substituted share’’) that 
was substituted or exchanged for such a share or for a substi- 
tuted share, the total of all amounts each of which is an 
amount received after 1971 and before or on the disposition 
of the share or an amount receivable at the time of such a 
disposition by 


(A) the taxpayer, 


(B) where the taxpayer is an individual, the taxpayer’s 
spouse or common-law partner, or 


(C) a trust of which the taxpayer or the taxpayer’s spouse 
or common-law partner was a beneficiary 


as a taxable dividend on the share or on any other share in 
respect of which it is a substituted share, except that this sub- 
paragraph shall not apply in respect of a share or substituted 
share that was acquired after 1971 from a person with whom 
the taxpayer was dealing at arm’s length, 


(vil) in the case of a share to which subparagraph (vi) applies 
and where the taxpayer is a trust referred to in paragraph 
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104(4)(a), the total of .all amounts each of which is an 
amount received after 1971 or receivable at the time of the 
disposition by the settlor (within the meaning assigned by 
subsection 108(1)) or by the settlor’s spouse or common-law 
partner as a taxable dividend on the share or on any. other 
share in respect of which it is a substituted share, and 


(viii) the amount determined in respect of the taxpayer under 
~ subsection (9) or (10), as the case may be. 
Selected Cases [para. 39(1)(c)]: Abrametz v. R., [2009] 4, C.T.C.. 173 (FCA) 
(Business investment loss defined in 39(1)(c), not 39(12)); Klein v. R., (2001] 3,C.1.G, 
2200 (TCC) (Loan to a corporate partner that was small business corporation was eligi- 
ble for ABIL treatment); Tipster Investments Ltd. v. R., [1998] 2 C.T.C. 3005 (TCC) 
(Business investment loss included in definition of capital loss). © 


Related Provisions: Base 1) — ie eifion of interest in qualifying environmen- 
tal trust; 39(1.1), (2) — Capital gains and losses in respect of foreign currencies; 
39(3) — Gain — purchase of bonds by issuer; 39(12) — Amount paid under guarantee 
deemed to be business investment loss; 40(10), (11) — Calculation of gain or loss on 
foreign currency debt after change of control; 40 — Calculation. of gain or loss; 
44.1(2) — Capital gain on disposition of small business investment that is replaced by 
another; 50(1) — Conditions for business investment loss where shares or debt still 
owned; 53(1)(e)(i(A.1) — Adjustment to ACB for cultural property under 
39(1)(a)(i.1); 55(2) — Deemed capital gain on certain dividends; 80.03(2), (4) — 
Deemed capital gain on disposition of property following debt ‘forgiveness; 
93(2)-(2.31) — Loss limitations on disposition of foreign affiliate shares; 100(4), 
(5) — Capital loss on disposition of partnership interest; 110.6 — Capital gains exemp- 
tion; 112(3)-(4.22) — Capital loss on shares reduced by certain dividends previously 
paid; 118.1(7.1) — Gifts of cultural property; 136 — Cooperative can be private corpo- 
ration for 39(1)(c); 139.1(4)(a)— Capital gain and loss on ownership rights ‘resulting 
from demutualization of insurer deemed nil; 142.2 — Financial institutions — mark-to- 
market property; 144(4) — Deemed capital gain from employees profit sharing plan; 
248(1)“capital gain”, “capital loss” — Definitions in 39(1) apply to entire Act; 
248(37)(c)— Rule limiting value of donated property does. not apply where 
39(1)(a)(i.1) applies; Canada-U.S. Tax Treaty:Art., XII] — Gains. 

History: Subpara. 39(1)(a)(ii.2) amended by 2009, c. 2, s. 9, applicable to’ taxation 
years that begin after September 2006. The subpara. formerly read: 

(ii.2) a property to, the disposition of which subsection 142.4(4) or (5) or 
142.5(1) applies, 


Clauses 39(1)(c)(vi)(B) and (C) amended by 2000, c. 12, Sch. 2; s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to is 1)“com- 
mon-law partner”. 


Subpara. 39(1)(a)(v) amended by 1998, c. 19, subsec. 7(1), applicable to taxation years 
that end after February 18, 1997. The subpara. formerly read: 
(v) an interest of a beneficiary under a mining reclamation trust; 
Cl. 39(1)(c)(iv)(C) amended by 1996, c. 6, subsec. 167(2), to substitute “Winding-up 
and Restructuring Act” for “Winding-up Act’, effective June 28, 1996. 
Subpara. 39(1)(a)(i.2) added by 1995, c. 21, subsecs. 49(1), (2), applicable to disposi- 
tions of property occurring after February 22, 1994. Subpara. (ii.2) formerly read:. 
(ii) property described in subparagraph (a)(i), (ii), (ii.1), (iii) or (v); and 
Subpara. 39(1)(a)(v) added by 1995, c. 3, subsec. 10(1), applicable to taxation years 
that end after February 22, 1994. 
Subpara. 39(1)(b)G@i) amended by 1995, c. 3, subsec. 10(2), applicable to taxation eats 
that end after February 22, 1994. Subpara. (ii) formerly read: 
(ii) property described in subparagraph (a)(i), (ii) or (iii); and 
Subpara. 39(1)(a)(i.1) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 22(1), 


applicable with respect to dispositions occurring after December 11, 1988. Subpara. 
39(1)(a)(i.1) formerly read: 


(i.1) an object that the Canadian Cultural Property Export Review Board has 
determined meets all criteria set out in paragraphs 23(3)(b) and (c) of the Cul- 
tural Property Export and Import Act and that has been disposed of, 


(A) in the case of a gift to which subsection 118.1(5) applies, within 15 
months after the death of the taxpayer or such longer period as is reasonable 
in the circumstances, and 


(B) in any other case, at any time, 
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“to an institution or public authority in Canada that was at the time of the disposi- 
tion designated under subsection 32(2) of that Act either generally ‘or for a pur- 
pose related to that. object, 


Subpara., 39(1)(c)(iv) substituted. by 1994, e.-7, Sch. (1991, cr 49), subsec: 22(2), 
applicable to. 1987 et. seq. Subpara. 39(1)(c)(iv) formerly. read; 


(iv) a debt owing: to the. taxpayer by’ a small business corporation’ other than, 
where the taxpayer is a corporation, a,debt owed to it bya small businessicorpo- 
ration with which it does not deal at arm’s length 


Selected Cases [subsec. 39(1 )I: Gordon v, Canada, [1996] 3 C. T.G. 2229 (TCC) 
(Payment directly to creditors instead of to company whose debt was guaranteed was 
acceptable); Macdonald (L.V.) v. Canada, [1993] 2.C.T.C. 75 (FCA) (Inflation not ac- 
counted ‘for in computation of capital gain); Dumais v. MNR, [1990] ge BAS ise 342 
(FCTD) (Proceeds of disposition of community property under Civil Code Article 1292 
taxed in hands of husband alone); Louie, H.Y.,/ Co. Ltd. v. R:,'[1986] 1 C:T.C. 499 
(FCTD) (Loss on sharts in construction company was Pipes’ investment loss). 


Interpretation Bulletins: IT-123R5:; Transactions involving eligible capital: pro- 
perty; IT-125R4: Dispositions of resource properties; IT-159R3: Capital debts, estab- 
lished to be bad debts; IT-220R2: Capital cost allowance — proceeds of disposition of 
depreciable property; IT-359R2: Premiums and other. amounts re leases, IT-346R: 
Commodity futures and certain commodities; IT-407R4: Dispositions of cultural pro- 
perty to designated Canadian institutions; IT-426R: Shares sold subject to an earnout 
agreement; IT-444R:. Corporations — involuntary ‘dissolutions; JT-481:.Timber. re= 
source property and timber limits; IT-484R2; Business investment losses. See also at 
end.of s,,39. 


1.T. Technical News: 16 (Continental Bank case); 34 en of capital ake — 
applying GAAR). 


CRA Audit Manual: 29.2.0: Capital losses; 29.3.0: Business investment losses. 


Advance Tax Rulings: ATR-15: Employee stock option plan; ATR-28: Redemption 
of capital stock of saitty farm corporation. 


Forms: T1 SCH 3: Capital gains (or losses); T2 SCH 6: Summary of-dispositions of 
capital property; T3 SCH 1: Dispositions of capital property; T1 161: List of properties 
by an emigrant of Canada; T4037: niente gains ues 


S. 39(2)(b) 


(2) Capital gains and losses in respect of foreign curren- 
cies — Notwithstanding subsection (1), where, ‘by virtue of any 
fluctuation after 1971 in the value of the currency or currencies of 
one or more. countries other than Canada relative to Canadian cur- 
rency, a taxpayer has made a gain or sustained a loss in a taxation 
year, the following rules apply: 
(a) the amount, if any, by which 
(i) the total of all such gains made by the taxpayer in the year 
(to the extent of the amounts thereof that would not, if sec- 
tion 3 were read in the manner described in paragraph (1)(a) 
of this section, be included in computing the taxpayer’s in- 
come for the year or any other taxation year) 


exceeds 


(11) the total of all such losses sustained by the taxpayer in the 
year (to the extent of the amounts thereof that would not, if 
section 3 were read in the manner described in paragraph 
(1)(a) of this section, be deductible in computing the tax- 
payer’s income for the year or any other taxation year), and 


(iii) if the taxpayer is an individual, $200, 


shall be deemed to be a capital gain of the taxpayer for the year 
~ from the disposition of currency of a country other than Canada, 
_ the amount of which capital gain is, the amount, determined 
under this paragraph; and 


(b) the amount, if any, by which 
(i), the total determined under subparagraph Canin, 
“exceeds 
(ii), the total determined under subparagraph (a)(i), and 
(iii) if the taxpayer is an’ individual, $200, 
Shall, be:deemed to be a capital loss of the taxpayer for the year 
from the disposition of currency of a country other than Canada, 


the amount of which capital loss is the amount determined. under 
this. paragraph. 


S. 39(2)(b) 


taxpayer’ $ income for the y 


for each year. 
Subsection 39(2) is bone Avendes ih © the fotlowing? ways: i. 


First, it will now apply only to foreign currency debt owing by a — a : 
currency debt” is defined in subsection 111(8) (and made applicable throughout the — 
Act by subsection 248(1)) to be a debt obligation that i is denominated i in a currency of 

a country other than Canada. Thus, foreign exchange. gains and losses in respect of 
asset dispositions, including dispositions of foreign currency, will now be determined 
(subject to, in the case of individuals other than trusts, new subsection 39(1.1) —as 
discussed above) exclusively under subsection 39(1). Also, amended subsection 
39(2) will have no application to foreign exchange gains made, or losses sustained, 
by a corporate taxpayer in respect of shares issued by the corporation. 


Second, it will no longer combine all foreign exchange gains and losses into one net 
amount of capital gain or loss for the year. Instead, amended subsection 39(2) creates 
a separate capital gain or loss from the disposition of currency, other than Canadian 
currency, for each gain made or loss incurred. This amendment will facilitate the 
application of the foreign affiliate “carve-out” rule in paragraph 95(2)(f.1) to such 
capital gains and losses. In this regard, readers should also refer to the commentary 
below discussing the amendments to paragraphs Shae)" 11) to (f. 15). 


Third, the $200 ° carve-out rule for individuals is being temoved from subsection 
39(2). In its place, new subsection 39(1.1) is being added. For more details, refer to 
the above commentary for that new subsection. 


Fourth, certain non- substantive language changes are being made to modernize and 
clarify the provision. 


Letter from Dept. of Finance, Feb. 12, 2001: See under 93(2). 


Related Provisions: 20.3(2)(b) — Foreign exchange gain on weak currency loan 
deemed to be income; 39(1.1)— Foreign currency dispositions by an individual; 
80.01(11) — Fluctuation in foreign currency ignored for purposes of debt parking and 
statute-barred debt rules; 93(2.01)(b)(ii(A)(D1, (2.11)(b)Gi)(A)), (2.21)(b)Gi)(AVD 1, 
(2.31)(b)(ii)(A)() — Loss limitation on. disposition of foreign affiliate shares; 
95(2)(f.11)(i)(B) — Application of 39(2) to income of foreign affiliate; 95(2)(f.15) — 
Application to foreign affiliate for FAPI; 95(2)(g)-(g.02), 95(2)(i) — Gain or loss of 
foreign affiliate on fluctuation of foreign currency; 111(12) — Foreign exchange gains 
and losses after change in control; 142.3(1)(a), (b) — Foreign currency gain or loss by 
financial institution on specified debt obligation; 142.4(1)“tax basis”(f), (0) — Disposi- 
tion of specified debt obligation by financial institution; 144(4) — Deemed capital loss 
from employees profit sharing plan; 248(1)“amortized cost’(c.1), (f.1) — Effect on 
amortized cost of loan or lending asset; 261(5)(e) — Effect of using functional cur- 
rency reporting. 

Selected Cases [subsec. 39(2)]: Saskferco Products Inc. v. R., [2009] 1 C.T.C. 
302 (FCA) (Hedge accounting did not apply to change character of foreign exchange 
loss); Imperial Oil Ltd. v. R., [2004] 2 C.T.C. 3030 (TCC) (Foreign exchange losses 
during term of loan not deductible; treated as capital loss); Rezvankhah v. R., [2003] 1 
C.T.C. 2473 (TCC) (Two-step process for determination of gain or loss where foreign 
currency involved); MacMillan Bloedel Ltd. yv. R., [1999] 3 C.T.C. 652 (FCA) (Ex- 
change loss recognized on share redemptions); Tahsis Co. Ltd. vy. R., [1979] C.T.C. 410 
(FCTD) (Pre-Valuation Day exchange rate not relevant). 


Interpretation Bulletins: IT-95R: Foreign exchange gains and losses. See also at 
end of s. 39. 


I.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency); 
25 (foreign exchange losses); 38 (Imperial Oil and the treatment of foreign currency 
loans); 44 (foreign exchange gains and losses). 


CRA Audit Manual: 27.15.0: Foreign currency exchange. 


(3) Gain in respect of purchase of bonds, etc., by issuer — 
Where a taxpayer has issued any bond, debenture or similar obliga- 
tion and has at any subsequent time in a taxation year and after 
1971 purchased the obligation in the open market, in the manner in 
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which any such obligation would normally be purchased in the open 
market by any member of the public, 


(a) the amount, if any, by which the amount for which the obli- 
gation was issued by the taxpayer exceeds the purchase price 
paid or agreed to be paid by the taxpayer for the obligation shall 
be deemed to be a capital gain of the taxpayer for the taxation 
year from the disposition of a capital property, and 


(b) the amount, if any, by which the purchase price paid or 
agreed to be paid by the taxpayer for the obligation exceeds the 
greater of the principal amount of the obligation and the amount 
for which it was issued by the taxpayer shall be deemed tobe a 
capital loss of the taxpayer for the taxation year from the dispo- 
sition of a capital property, 


to the extent that the amount determined under paragraph (a) or (b) 
would not, if section 3 were read in the manner described in para- 
graph (1)(a) and this Act were read without reference to subsections 
80(12) and (13), be included or be deductible, as the case may be, in 
computing the taxpayer’s income for the year or any other taxation 
year. 

Related Provisions: 80(1)“forgiven amount’”B(d) — Debt forgiveness rules do not 
apply where subsec. 39(3) applies; 95(2)(f.11)()(B) — Application of 39(3) to income 
of foreign affiliate; 248(27) — Purchase of partial obligation treated as purchase of 
obligation. 

History: The closing words of subsec. 39(3) amended by 1995, c. 21, s. 10, applicable 
to taxation years that end after February 21, 1994. The closing words formerly read: 


to the extent of the amount of the capital gain or capital loss, as the case may be, 
that would not, if section 3 were read in the manner described in paragraph (1)(a) 
of this section, be included or be deductible, as the case may be, in computing 
the taxpayer’s income for the year or any other taxation year. 
I.T. Application Rules: 26(1.1) (when obligation was outstanding on January 1, 
1972). 


Interpretation Bulletins: See list at end of s. 39. 


(4) Election concerning disposition of Canadian securi- 
ties — Except as provided in subsection (5), where a Canadian se- 
curity has been disposed of by a taxpayer in a taxation year and the 
taxpayer so elects in prescribed form in the taxpayer’s return of in- 
come under this Part for that year, 


(a) every Canadian security owned by the taxpayer in that year 
or any subsequent taxation year shall be deemed to have been a 
capital property owned by the taxpayer in those years; and 


(b) every disposition by the taxpayer of any such Canadian se- 
curity shall be deemed to be a disposition by the taxpayer of a 
capital property. 

Related Provisions: 39(4.1) — Look through partnerships for purposes of 39(4); 


39(5) — Taxpayers to whom subsec. (4) inapplicable; 39(6) — Definition of “Cana- 
dian security”; 54.2 — Certain shares deemed to be capital property. 


History: Subsec. 7(5) of 1998, c. 19 provides: 
(5) For the purpose of subsection 39(4) of the Act, if 


(a) an election referred to in that subsection is made by a mutual fund corpo- 
ration or mutual fund trust in prescribed form on or before its filing-due date 
for its taxation year that includes the day on which this Act is assented to 
[June 18, 1998], and 


(b) the election is in respect of a particular taxation year that ends after 1990 
and that is not after the corporation’s or trust’s taxation year that includes the 
day on which this Act is assented to [June 18, 1998], 


the election is deemed to have been made in the corporation’s or trust’s return of 
income under Part I of the Act for the particular year. 


Selected Cases [subsec. 39(4)]: Hayes v. R., [2005] 3 C.T.C. 241 (FCA); leave to 
appeal to SCC refused 2005 CarswellNat 4210 (Convertible hedge not a separate pro- 
perty. Election not invalid merely because return is late-filed); Satinder v. Canada (A.- 
G.), [2003] 2 C.T.C. 34 (FCA) (Accrued interest cannot be converted to capital gain by 
election); Kane v. Canada, [1995] 1 C.T.C. 1 (FCTD) (Election not available to indi- 
viduals having professional knowledge of market in which they deal); Vancouver Art 
Metal Works Ltd. v. Canada, [1993] 1 C.T.C. 346 (FCA); leave to appeal to SCC re- 
fused (1993), 160 N.R. 314 (note) (Election not available to taxpayer whose dealings 
amount to carrying on business); Loewen (H.R.) v. MNR, [1993] 1 C.T.C. 212 (FCTD) 
(Late election not permitted). 


Interpretation Bulletins: IT-346R: Commodity futures and certain commodities; IT- 
479R: Transactions in securities. See also at end of s. 39. 


Forms: T123: Election on disposition of Canadian securities. 
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(4.1) Members of partnerships — For the purpose of determin- 
ing the income of a taxpayer who is a member of a partnership, 
subsections (4) and (5) apply as if 


(a) every Canadian security owned by the partnership were 
owned by the taxpayer; and 


(b) every Canadian security disposed of by the partnership in a 
fiscal period of the partnership were disposed of by the taxpayer 
at'the end of that fiscal period. 


History: Subsec. 39(4.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 22(3), 
applicable to dispositions occurring after July 13, 1990. 


(5) Exception — An election under subsection (4) does not apply 
to a disposition of a Canadian security by a taxpayer (other than a 
mutual fund corporation or a mutual fund trust) who at the time of 
the disposition: is 


(a) a trader or dealer in securities, | 
(b) a financial institution (as defined in subsection 142.2(1)), 
(c)-(e) [Repealed] 


(f) a corporation whose principal business is the lending of 
money or the purchasing of debt obligations or a combination 
thereof, or 


(g) a non-resident, 
or any combination thereof. 


Related Provisions: 39(4.1)— Members of partnerships; .96(3)— Election by 
members of partnership. 
History: The opening words of subsec. 39(5) amended by 1998, c..19, subsec. 7(2), 
applicable to 1991 et seg. The opening words formerly read: 
(5) Where election under subsec. (4) does not apply — An election under 
subsection (4) does not. apply to a disposition of a Canadian security by a tax- 
payer who, at the time the security is disposed. of, is 
Subsec. 7(5) of 1998, c. 19 provides: 
(5) For the purpose of subsection 39(4) of the Act, if 
(a) an election referred to in that subsection is made by a mutual fund corpo- 
ration or mutual fund trust in prescribed form on or before its filing-due date 


for its taxation year that includes the day on which this Act is assented to 
(June 18, 1998], and 
(b) the election is in respect of a particular taxation year that ends after 1990 
and that is not after the corporation’s or trust’s taxation year that includes the 
day on which this Act is assented to [June 18, 1998], 
the election is deemed to have been made in the corporation’s or trust’s return of 
income under Part I of the Act for the particular year. 
Para. 39(5)(b) substituted for paras. (b) to (e) by 1995, c. 21, subsec. 49(3), applicable 
to dispositions of property occurring after February 22, 1994, other than the disposition 
of property in a taxation year that begins before November 1994 where the property is 
mark-to-market property (as defined in subsec. 142.2(1)) for the year. Paras. (b) to (e) 
formerly read: 
(b) a bank, 
(c) a corporation licensed or otherwise authorized under the laws of Canada or a 
province to carry on in Canada the business of offering to the public its services 
as trustee, 
(d) a credit union, 
(e€) an insurance corporation, 
Selected Cases [subsec. 39(5)]: Sandnes v. R., [2004] 2 C.T.C. 3139 (TCC) 
(Trading involves, buying and selling); Kane v. Canada, [1995] 1 C.T.C. 1 (FCTD) 
(Election not available to individuals having professional knowledge of market in 
which they deal); Vancouver Art Metal Works Ltd. v. Canada, [1993] 1 C.T.C. 346, 
(sub nom. R. v. Vancouver Art Metal Works Ltd.) (FCA) (Professional trader/dealer or 
other person whose activity amounts to carrying on business cannot make election). 
Interpretation Bulletins: IT-479R:' Transactions: in securities. See also at end of s. 
39. 


(6) Definition of “Canadian security” — For the purposes of 
this section, “Canadian security” means a security (other than a pre- 
scribed security) that is a share of the capital stock of a corporation 
resident in Canada, a unit of a mutual fund trust or a bond, deben- 
ture, bill, note, mortgage, hypothecary claim or similar obligation 
issued by a person resident in Canada. 

History: Subsec. 39(6) amended to add “‘hypothecary claim” by 2001, c. 17, s. 204, in 
force June 14, 2001. 


Selected Cases [subsec. 39(6)]: Hayes v. R., [2004] 1 C.T.C. 2605 (TCC); rev’d 
in part [2005] 3 C.T.C. 241 (FCA) (Convertible hedge was “‘property”’). 


S. 39(9)(b)(ii) 


Regulations: 6200 (prescribed security). 


Interpretation Bulletins: IT-346R: Commodity futures and certain commodities; IT- 
479R: Transactions in securities. See also at end of s. 39. 


(7) Unused share-purchase tax credit — The amount of any 
unused share-purchase tax credit of a taxpayer for a particular taxa- 
tion year, to the extent that it was not deducted from the taxpayer’s 
tax otherwise payable under this Part for the immediately preceding 
taxation year, shall be deemed to be a capital loss of the taxpayer 
from a disposition of property for the year immediately following 
the particular taxation year. 


Related Provisions: 127.2(6) — Share-purchase tax credit. 


Interpretation Bulletins: IT- 479R: Transactions in securities. See also ‘at end’of s. 
39. 


(8) Unused . scientific research and experimental 
development tax credit — The amount of any unused scientific 
research and.experimental development tax credit of a taxpayer for 
a particular taxation year, to the extent that it was not deducted 
from the taxpayer’s tax otherwise payable under this Part for the 
immediately preceding taxation year, shall be deemed to be a capi- 
tal loss of the taxpayer from a disposition of property for the year 
immediately following the particular taxation year, except that 
where the taxpayer.is an individual the capital loss. shall be deemed 
to be 147% of that amount. 


Related Provisions: 127.3(2) — Scientific research and experimental development 
tax credit. 


Interpretation Bulletins: IT-479R: Transactions in securities. See also at end of s. 
39. 


(9) Deduction from business investment loss — In comput- 
ing the business investment loss of a taxpayer who is an individual 
(other than a trust) for a taxation year from the disposition of a par- 
ticular property, there shall be deducted an amount equal to the 
lesser of 


(a) the amount that would be the taxpayer’s business investment 
loss for the year from the disposition of that particular property 
if paragraph (1)(c) were read without reference to subparagraph 
(1)(c)(viii), and 


(b) the: amount, if any, by which the total of 


(1) the total of all amounts each of which'is twice the amount 
deducted by the taxpayer under section 110.6 in computing 
the taxpayer’s taxable income for a preceding taxation year 
that 


(A) ended before 1988, or 
(B) begins after October 17, 2000, 
(i.1) the total of all amounts each of which is 


(A) 7/2 of the amount deducted under section 110.6 in 
computing the taxpayer’s taxable income for a preceding 
taxation year that 


(1). ended.after 1987 and before 1990, or 


(II) began after February 27, 2000 and ended before 
October 18, 2000, or 


(B) the amount determined by multiplying the reciprocal 
of the fraction in paragraph 38(a) that applies to the tax- 
payer for each of the taxpayer’s taxation years that in- 
cludes February 28, 2000 or October 18, 2000 by the 
amount deducted under section 110.6 in computing the 
taxpayer’s taxable income, for that year, and 


(1.2) the total of all amounts each of which is 4/3 of the 
amount deducted under section 110.6 in computing the tax- 
payer’s taxable income for a preceding taxation year that en- 
ded after 1989 and before February 28, 2000 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ducted by the taxpayer under paragraph (1)(c) by virtue of 
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subparagraph (1)(c)(viii) in computing the taxpayer’s busi- 
ness investment loss 


(A) from the disposition of property in taxation years pre- 
ceding the year, or 


(B) from the disposition of nealiie ois other aoe the partic- 
ular property in the year, 


except that, where a particular amount was included under sub- 
paragraph 14(1)(a)(v) in the taxpayer’s income for a taxation 
year that ended after 1987 and before 1990, the reference in sub- 
paragraph (1.1) to “%h” shall, in respect of that portion of any 
amount deducted under section 110.6 in respect of the particular 
amount, be read as “4/3”. 


Related Provisions: 39(10) — Deduction from business investment loss of trust. 


History: Subparas, 39(9)(b)(i) to (i.2) amended by 2001, c. 17, subsec. 23(1), applica- 
ble to taxation years that end after February 27, 2000. Those subparas. formerly read: 
(i) the total of all amounts each of which is twice the amount deducted by the 


taxpayer under section 110.6 in computing the taxpayer’s taxable income for a 
preceding taxation year ending before 1988, 


(i.1) the total of all amounts each of which is *2 of the amount deducted by the 
taxpayer under section 110.6 in computing the taxpayer’s taxable income for a 
preceding taxation year ending after 1987 and before 1990, and 


(i.2) the total of all amounts each of which is “/s of the amount deducted by the 
taxpayer under section 110.6 in computing the taxpayer’s taxable income for a 
preceding taxation year ending after 1989 


The closing words to para. 39(9)(b) added by 1994, c. 21, subsec. 14(1), applicable to 
1988 et seq. 


Interpretation Bulletins: IT-484R2: Business investment losses. See also at end of 
Saag: 


(10) Idem, of a trust —In computing the business investment 
loss of a trust for a taxation year from the disposition of a particular 
property, there shall be deducted an amount equal to the lesser of 


(a) the amount that would be the trust’s business investment loss 
for the year from the disposition of that particular property if 
paragraph (1)(c) were read without reference to subparagraph 
(1)(c)(vi1), and 


(b) the amount, if any, by which the total of 


(i) the total of all amounts each of which is twice the amount 
designated by the trust under subsection 104(21.2) in respect 
of a beneficiary in its return of income for a preceding taxa- 
tion. year that 


(A) ended before 1988, or 
(B) begins after October 17, 2000, 
(1.1) the total of all amounts each of which is 


(A) */ of the amount designated by the trust under subsec- 
tion 104(21.2) in respect of a beneficiary in its return of 
income for a preceding taxation year that 


(1) ended after 1987 and before 1990, or 


(II) began after February 27, 2000 and ended before 
October 18, 2000, or 


(B) the amount determined by multiplying the reciprocal 
of the fraction in paragraph 38(a) that applies to the trust 
for each of the trust’s taxation years that includes Febru- 
ary 28, 2000 or October 18, 2000 by the amount desig- 
nated by the trust under subsection 104(21.2) in respect of 
a beneficiary in its return of income for that year, and 


(i.2) the total of all amounts each of which is 4 of the 
amount designated by the trust under subsection 104(21.2) in 
respect of a beneficiary in its return of income for a preced- 
ing taxation year that ended after 1989 and before February 
28, 2000 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ducted by the trust under paragraph (1)(c) by virtue of sub- 
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paragraph (1)(c)(viii) in computing its business investment 
loss ) 


(A) from the disposition of property in taxation years pre- 
ceding the year, or 


(B) from the disposition of property other than the partic- 
ular property in the year, 


except that, where a particular amount was included. under sub- 
paragraph. 14(1)(a)(v) in the trust’s income for a taxation year 
that ended after 1987 and before 1990, the reference in subpara- 
graph (i.1) to “9/2” shall, in respect of that portion of any amount 
deducted under section 110.6 in respect of the particular amount, 
be read as “4/3”. 


History: Subparas. 39(10)(b)(i) to (i.2) amended by 2001, c. 17, subsec. 23(2), appli- 
cable to taxation years that end after February 27, 2000. Those subparas. formerly read: 


(i) the total of all amounts each of which is twice the amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in its return of in- 
come for a preceding taxation year ending before 1988, 


(i.1) the total of all amounts each of which is */2 of the amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in its return of in- 
come for a preceding taxation year ending after 1987 and before 1990, and 


(i.2) the total of all amounts each of which is “/; of the amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in its return of in- 
come for a preceding taxation year ending after 1989 


The closing words to para. 39(10)(b) added by 1994, c. 21, subsec. 14(2), applicable to 
1988 et seq. 


Interpretation Bulletins: IT-484R2: Business inyestment losses. See also at end of 
$1 39: 


(11) Recovery of bad debt — Where an amount is received in a 
taxation year on account of a debt (in this subsection referred to as 
the “recovered amount”) in respect of which a deduction for bad 
debts had been made under subsection 20(4.2) in computing a tax- 
payer’s income for a preceding taxation year, the amount, if any, by 
which '/2 of the recovered amount exceeds the amount determined 
under paragraph 12(1)(i.1) in respect of the recovered amount is 
deemed to be a taxable capital gain of the taxpayer from a disposi- 
tion of capital property in the year. 


History: Subsec. 39(11) amended by 2001, c. 17, subsec. 23(3), applicable to taxation 
years that end after February 27, 2000 except that, for taxation years that ended after 
February 27, 2000 and before October 18, 2000, the reference to the fraction “'/2” shall 
be read as a reference to the fraction ‘’/;”. The subsec. formerly read: 


(11) Where an amount is received in a taxation year on account of a debt (in this 
subsection referred to as the “recovered amount”) in respect of which a deduc- 
tion for bad debts had been made under subsection 20(4.2) in computing the 
taxpayer's income for a preceding taxation year, the amount, if any, by which */4 
of the recovered amount exceeds the amount determined under paragraph 
12(1)(i.1) in respect of the recovered amount shall be deemed to be a taxable 
capital gain of the taxpayer from a disposition of capital property by the taxpayer 
in the year. 


Subsec. 39(11) amended by 1995, c. 3, subsec. 10(3), applicable to 1994 et seg. except 
that, in its application to the 1994 taxation year, it shall be read as follows: 


(11) Where an amount is received in a taxation year on account of a debt (in this 
subsection referred to as the “recovered amount”) in respect of which a deduc- 
tion for bad debts had been made under subsection 20(4.2) in computing the 
taxpayer’s income for a preceding taxation year, the amount, if any, by which ¥/4 
of the recovered amount exceeds the amount determined under paragraph 
12(1)(i.1) in respect of the recovered amount shall be deemed to be a taxable 
capital gain of the taxpayer from a disposition of capital property by the taxpayer 
in the year and, for the purposes of section 110.6, that property shall be deemed 
to have been disposed of by the taxpayer on the day on which the taxpayer re- 
ceived the recovered amount. 


Subsec. 39(11) formerly read: 


(11) Recovery of bad debt — Where an amount is received in a taxation year 
on account of a debt (in this subsection referred to as the “recovered amount”) in 
respect of which a deduction for bad debts under subsection 20(4.2) had been 
made in computing the taxpayer’s income for a preceding taxation year, the 
amount, if any, by which */s of the recovered amount exceeds the amount deter- 
mined under paragraph 12(1)(i.1) in respect of the recovered amount shall be 
deemed to be a taxable capital gain of the taxpayer from a disposition of capital 
property by the taxpayer in the year and, for the purposes of section 110.6, that 
property shall be deemed to have been disposed of by the taxpayer in the year. 
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(12) Guarantees — For the purpose of paragraph (1)(c), where 


(a) an amount was paid by a taxpayer in respect of a debt of a 
corporation under an arrangement under which the taxpayer 
guaranteed the debt, 


(b) the amount was paid to'a ie with whom the taxpayer 
was dealing at arm’s length, and » 


(c) the corporation was a small business corporation 
(i) at the time the debt was incurred, and 


(ii) at any time in the 12 months before the time an amount 
first became payable by the taxpayer under the arrangement 
in respect of a debt of the corporation, 


that part of the amount that is owing to the taxpayer by. the corpora- 
tion shall be deemed to be a debt owing to the taxpayer by a small 
business corporation: 


Related Provisions: 80(2)(1) — Application of debt forgiveness rules on payment by 
guarantor. 


History: Subsec. 39(12) added by 1994, e. 7, Sch. 11.1994, c..7, Sch. I (1991,.c. 49)), 
subsec. 22(4), applicable to amounts paid after 1985. 

Selected Cases [subsec. 39(12)]: Abrametz v. R., [2009] 4 C.T.C. 173 (FCA) 
(Business investment loss defined in 39(1)(c), not 39(12)); Aylward Estate v. R., [2001] 
3 C.T.C. 2437 (TCC) (Minister ought to be consistent in interpretation and application 
of provision). 

Interpretation Bulletins: IT-484R2: Business investment losses. See also at end of 
$139, 


CRA Audit Manual: 29.3.5: Business investment losses — debts from a guarantee. 


(13) Repayment of assistance — The total of all amounts paid 
by a taxpayer in a taxation year each of which is 


(a) such part of any assistance described in subparagraph 
53(2)(k)(i) in respect of, or for the acquisition of, a capital pro- 
perty (other than depreciable property) by the taxpayer that was 
repaid by the taxpayer in the year where the repayment is made 
after the disposition of the property by the taxpayer and under an 
obligation to repay all or any part of that assistance, or 


(b) an amount repaid by the taxpayer in the year in respect of a 
capital property (other than depreciable property) acquired by 
the taxpayer that is repaid after the disposition thereof by the 
taxpayer and that would have been an amount described in sub- 
paragraph 53(2)(s)(ii) had the repayment been made before the 
disposition of the property, 
shall be deemed to be a capital loss of the taxpayer for the year 
from the disposition of property by the taxpayer in the year and, for 
the purpose of section 110.6, that property shall be deemed to have 
been disposed of by the taxpayer in the year. 


Related Provisions: 79(4)(a) — Subsequent payment by debtor following surrender 
of property deemed to be repayment of assistance. 


History: Subsec. 39(13) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 11, applicable 
to 1991 et seq. 


Selected Cases [s. 39]: Haché v. R., [2011] 5 C.T.C. 37 (FCA) (Fishing licences are 
property, subject to capital gains upon disposition); Hallatt v. R., [2001] 1 C.T.C. 2626 
(TCC) (Role of experts in valuation cases considered); Fortino v. R., [2000] 1 C.T.C. 
349 (FCA); aff’ g [1997] 2 C.T.C. 2184 (TCC) (Non-competition agreement proceeds 
not capital gain); Lalande y,.MNR, [1989] 2 C.T.C. 30 (FCA) (Losses on loans and 
guarantees for Purpose of establishing schoo] and seniors’ home not deductible current 
expense). 


Definitions [s. 39]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “bank” —248(1); “Canada” — 255; “Canadian-controlled: private 
corporation” — 248(1); “Canadian resource property” —— 66(15), 248(1); “Canadian 
security” — 39(6); “capital gain” — 39(1)(a), 248(1); “capital loss” —-39(1)(b), 
248(1); “capital property” — 54, 248(1);.“common-law partner’? — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); “deprecia- 
ble property” — 13(21), 248(1); “disposition” — 248(1); “eligible capital property” — 
54, 248(1); “fiscal period” — 249(2)(b), 249.1; “foreign currency debt” — 111(8), 
248(1); “foreign resource property” — 66(15), 248(1); “individual”, “insurance corpo- 
ration” — 248(1); “life insurance policy” — 138(12), 248(1); “Minister” — 248(1); 
“mutual fund corporation” — 131(8), 248(1); “mutual fund trust” — 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “prescribed” — 248(1); “prin- 
cipal amount” — 248(1), (26), ITAR 26(1.1); “property”, “qualifying environmental 
trust” — 211.6(1), 248(1); “received” — 248(7); “related segregated fund trust’? — 
138.1(1)(a); “resident in Canada” — 94(3)(a)(viii), 250; “‘share”, “small business cor- 
poration” — 248(1); “substituted” — 39(1)(c)(vi), 248(5); “taxable capital gain’ — 
38(a), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 
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248(1); “timber resource: property” — 13(21); 248(1); “trust’”— 104(1),; 248(1), (3); 
“unused scientific: research and experimental development tax credit” — 127.3(2), 
248(1); “unused share-purchase tax credit” — 127.2(6), 248(1). , 


Interpretation Bulletins [s. 39]: IT-297R2: Gifts in kind to charity, and others; IT- 
316: Awards for employees’ suggestions and inventions (archived); IT-395R2: Foreign 
tax credit — capital gains and capital losses on foreign property; IT-442R: Bad debts 
and reserves for doubtful debts; Foreign tax credit — formers capital gains and 
losses; IT-479R: Transactions in’ securities. 


39.1 (1) Definitions — In this section, | 


“exempt capital gains balance” of an individual for a taxation 
year that ends before 2005 in respect of a flow-through entity 
means the amount determined by the formula 


A-B-C-F 
where 
Ao is 
(a) if the entity is a trust referred to in any of paragraphs (f) 
to (j) of the definition “flow-through entity” in this subsec- 


tion, the amount determined under paragraph 110.6(19)(c) in 
respect of the individual’s interest or interests therein, and 


(b) in any other case, the lesser of 


(i) “4 of the total of the taxable capital gains that resulted 
from elections made under ‘subsection 110.6(19) in re- 
spect of the individual’s interests in or shares of the capi- 
tal stock of the entity, and 


(11) the amount that would be determined under subpara- 
graph (i) if 
(A) the amount designated in the election in respect of 
each interest or share were equal to the. amount deter- 
mined by the formula 


Pyar 
where 


D is the fair market value of the interest or share at 
the end of February 22, 1994, and 


E is the amount, if any, by which the amount desig- 
nated in the election that was made in respect of 
the interest or share exceeds '/io of its fair market 
value at the end of February 22, 1994, and 


(B) this Act were read without reference to subsection 
110.6(20), 


B is the total of all amounts each of which is the amount by which 
the individual’s capital gain for a preceding taxation year, deter- 
mined without reference to subsection (2), from the disposition 
of an interest in or a share.of the capital stock of the entity was 
reduced under that subsection, and 

C is 

~ (a) if the entity is a trust described in any of paragraphs (d) 
and (h) to Gj) of the definition “flow-through entity” in this 
subsection, the total of 

(i) *2 of the total of all amounts each of which is the 
amount by which the individual’s taxable capital gain (de- 
termined without reference to this section), for a preced- 
ing taxation year that began after’ February 27, 2000 and 
ended before October 18, 2000 that resulted from a desig- 
nation made under subsection 104(21) by the trust, was 
reduced under subsection’ (3), 


(ii) */- of the total of all amounts each of which is the 
amount by which the individual’s taxable capital gain (de- 
termined without reference to this section), for a preced- 
ing taxation year that ended before February 28, 2000 that 
resulted from a designation made under subsection 
104(21) by the trust; was reduced under subsection (3), 


(iii) the amount claimed by the individual under subpara- 
graph 104(21.4)(a)Gi) or (21.7)(b)Gi) for a preceding tax- 
ation year, and 
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(iv) twice the total of all amounts each of which is the 
amount by which the individual’s taxable capital gain (de- 
termined without reference to this section) for a preceding 
taxation year that began after October 17, 2000 and that 
resulted from a designation made under subsection 
104(21) by the trust, was reduced under subsection (3), 


(b) if the entity is a partnership, the total of 
(i) */2 of the total of 


(A) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that began 
after February 27, 2000 and ended before October 18, 
2000, was reduced under subsection (4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that be- 
gan after February 27, 2000 and ended before October 
18, 2000, was reduced under subsection (5), 


(ii) 4/3 of the total of 


(A) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that ended 
before February 28, 2000 and in a preceding taxation 
year was reduced under subsection (4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that en- 
ded before February 28, 2000 and in a preceding taxa- 
tion year, was reduced under subsection (5), 


(11) the product obtained when the reciprocal of the frac- 
tion in paragraph 38(a) that applies to the partnership for 
its fiscal period that includes February 28, 2000 or Octo- 
ber 17, 2000 is multiplied by the total of 


(A) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that includes 
February 28, 2000 or October 17, 2000 and ended in a 
preceding taxation year, was reduced under subsection 
(4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that in- 
cludes February 28, 2000 or October 17, 2000 and en- 
ded in a preceding taxation year was reduced under 
subsection (5), and 


(iv) twice the total of 


(A) the. total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s taxable capital gains (determined without refer- 
ence to this section), for its fiscal period that began 
after October 17, 2000 and ended in a preceding taxa- 
tion year, was reduced under subsection (4), and 


(B) the total of all amounts each of which is the 
amount by which the individual’s share of the partner- 
ship’s income from a business (determined without 
reference to this section), for its fiscal period that be- 
gan after October 17, 2000 and ended in a preceding 
taxation year, was reduced under subsection (5), and 


(c) in any other case, the total of all amounts each of which is 
the amount by which the total of the individual’s capital 
gains otherwise determined under subsection 130.1(4) or 


‘Income Tax Act, Part I, Division B 


131(1), subsections 138.1(3) and (4) or subsection 144(4), as 
the case may be, for a preceding taxation year in respect of 
the entity was reduced under subsection (6), and 


(a) if the entity is a trust described in any of paragraphs (g) to 
(j) of the definition “flow-through entity” in this subsection, 
the total of all amounts each of which is an amount included 
before the year in the cost to the individual of a property 
under subsection 107(2.2) or paragraph 144(7.1)(c) because 
of the individual’s exempt capital gains balance in respect of 
the entity, and 
(b) in any other case, nil; 
Related Provisions: 39.1(7) — Balance deemed nil after ceasing to be shareholder 
or beneficiary; 53(1)(p) — Addition to ACB after balance expires at end of 2004; 
53(1)(r) — Increase in ACB immediately before disposing of all interests or shares of a 
flow-through entity; 54‘‘adjusted cost base”(c) — ACB adjustment to flow-through en- 
tity preserved through disposition and reacquisition; 87(2)(bb.1) — Amalgamation — 
flow-through entity considered to be same corporation; 107(2.2) — Cost bump on dis- 
tribution of property from trust that is a flow-through entity; 132.2(1)(@)Gi) [to be re- 
pealed], 132.2(3)(g)(ii) [draft] — Effect of mutual fund reorganization; 144(1) — Em- 
ployees profit sharing plan — unused portion of a beneficiary's exempt capital gains 
balance; 144(7.1) — Employees profit sharing plan — where property received by ben- 
eficiary; 257 — Formulas cannot calculate to less than zero. 
History: Paras. (a) and (b) of the description of C in the definition “exempt capital 
gains balance” in subsec. 39.1(1) amended by 2001, c. 17, subsec. 24(1), applicable to 
taxation years that end after February 27, 2000. The paras. formerly read: 
Geis 
(a) if the entity is a trust described in any of paragraphs (d) and (h) to (j) 
of the definition “flow-through entity” in this subsection, “/ of the total 
of all amounts each of which is the amount by which the individual’s 
taxable capital gain otherwise determined for a preceding taxation year 
that resulted from a designation made under subsection 104(21) by the 
trust was reduced under subsection (3), 
(b) if the entity is a partnership, ‘/s of the total of all amounts each of 
which is 
(i) the amount by which the individual’s share otherwise determined 
of the partnership’s taxable capital gains for its fiscal period that 
ended in a preceding taxation year was reduced under subsection 
(4), or 
(ii) the amount by which the individual’s share otherwise deter- 
mined of the partnership’s income from a business for its fiscal pe- 
riod that ended in a preceding taxation year was reduced under sub- 
section (5), and 
The element F and its description added to the definition “exempt capital gains bal- 
ance” in subsec. 39.1(1) by 1998, c. 19, subsec. 88(2), applicable to 1994 et seq. 


“flow-through entity” means 
(a) an investment corporation, 
(b) a mortgage investment corporation, 
(c) a mutual fund corporation, 
(d) a mutual fund trust, 
(e) a partnership, 
(f) a related segregated fund trust for the purpose of section 
138.1, 
(g) a trust governed by an employees profit sharing plan, 


(h) a trust maintained primarily for the benefit of employees of a 
corporation or 2 or more corporations that do not deal at arm’s 
length with each other, where one of the main purposes of the 
trust is to hold interests in shares of the capital stock of the cor- 
poration or corporations, as the case may be, or any corporation 
not dealing at arm’s length therewith, 


- Proposed Amendment — 39. 1(1)“flow-through 
-  entity”(h) 

Appitcation, The July 16, 2010 draft legislation (Part pg ete s. 187, ill 

amend para. (h) of the definition “flow-through entity” in subsec. 39.11) by subst 

ing “interests in, or for civil law nights in,” for “interests | in’, , to 9. into foi 

Royal. Assent. : : 


Techsical Haws ule 2010): Sch cole 120b« 


(i) a trust established exclusively for the benefit of one or more 
persons each of whom was, at the time the trust was created, 
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either a person from whom the trust received property or a credi- 
tor of that person, where one of the main purposes of the trust is 
to secure the payments required to be made by or on. behalf of 
that person to such creditor, and 


(j) a trust all or substantially all of the properties of which con- 
sist of shares of the capital stock of a corporation, where the 
trust was established pursuant to an agreement between 2 or 
more shareholders of the corporation and’ one of the main pur- 
poses of the trust is to provide for the exercise of voting rights in 
respect of those shares pursuant to that agreement. 
Related Provisions: 54“adjusted cost base’(c) ACB adjustment preserved 
through disposition and reacquisition; 87(2)(bb.1) — Amalgamation — flow-through 
entity considered to be same corporation; 107(2.2) — Cost bump on distribution of 
property from trust that is a flow-through entity. See also Definitions at end of 39.1. 


History: Subsec. 39.1(1) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(2) Reduction of capital gain — Where at any time after Febru- 
ary 22, 1994 an individual disposes of an interest in or a share of 
the capital stock of a flow-through entity, the individual’s capital 
gain, if any, otherwise determined for a taxation year from the dis- 
position shall be reduced by such amount as the individual claims, 
not exceeding the amount determined by the formula 


A—B=C 
where 


A is the exempt capital gains balance of the individual for the year 
in respect of the entity, 
Bis 
(a) if the entity made a designation under subsection 104(21) 
in respect of the individual for the year, twice the amount, if 
any, claimed under subsection (3) by the individual for the 
year in respect of the entity, 


(b) if the entity is a partnership, twice the total of 


(i) the amount, if any, claimed under subsection (4) by the 
individual for the year in respect of the entity, and 


(ii) the amount, if any,’claimed under subsection (5) by 
the individual for the year in respect of the entity, and 


(c) in any other case, the amount, if any, claimed under sub- 
section (6) by the individual for the year in respect of the 
entity, and — 


C is the total of all reductions under this subsection in the indivi- 
dual’s capital gains otherwise determined for the year from the 
disposition of other interests in or shares of the capital stock of 
the entity. 

Related Provisions: 39.1(6)— Reduction of capital. gains on. ongoing _ basis; 

110.6(19)-(30) — Election to trigger, capital gains exemption; 132.2(1)(j)(ii) [to be re- 

pealed], 132.2(3)(g)Gi) [draft] — Effect of mutual fund reorganization, 257 — Formula 
cannot calculate to less than zero. 

History: Paras. (a) and (6) of the description of B in subsec. 39.1(2) amended by re- 

placing the reference to the expression ““/3 of” with a reference to the word “twice”, by 

2001, c. 17, subsec. 24(2), applicable to taxation years that end after February 27, 2000 

except that, where the taxation year of an entity that ends in the taxpayer’s taxation 

year includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 

and ended before October 17, 2000, the reference to the word “twice” shall be read as a 

reference to the expression “the fraction that is the reciprocal of the fraction in para. 

38(a), as amended by 2001, c. 17, that applies to the entity for its taxation year that 

ends in the taxpayer’s taxation year, multiplied by”. 


Subsec. 39.1(2) added by 1995, c. 3, s. 11, applicable to 1994 et seg. 


(3) Reduction of taxable capital gain — The taxable capital 
gain otherwise determined under subsection 104(21), of an indivi- 
dual for a taxation year as a result of a designation made under that 
subsection by a. flow-through entity shall. be reduced by such 
amount as the individual claims, not exceeding 1/2 of the indivi- 
dual’s exempt capital gains balance for the year in respect of the 
entity. 

History: Subsec. 39.1(3) amended by replacing the reference to the fraction ““/s” with 
a reference to the fraction “'/2”, by 2001, c. 17, subsec. 24(3), applicable to taxation 
years that end after February 27, 2000 except that, where the taxation year of an entity 


that ends in the taxpayer’s taxation year includes February 28, 2000 or October 17, 
2000, or began after February 28, 2000 and ended before October 17, 2000, the refer- 
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ence to the fraction “'/2” shall be read as a reference to the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the entity for its taxation year that ends in the 
taxpayer’s taxation year. 


Subsec. 39.1(3) added by 1995, c. 3, s/ 11, applicable to 1994 er seq. 


(4) Reduction in share of partnership’s taxable capital 
gains — An individual’s share otherwise determined for a taxation 
year of a taxable capital gain of a partnership from the disposition 
of a property (other than property acquired by the partnership after 
February 22, 1994 in a transfer to which subsection 97(2) applied) 
for its fiscal period that ends after February 22, 1994 and in the year 
shall be reduced by such amount as the individual claims, not ex- 
ceeding the amount determined by the formula 


AB 
where 


A is '/2 of the individual’s exempt capital gains balance for the year 
in respect of the partnership, and 


Bis the total of amounts claimed by the individual under this sub- 
section in respect of other taxable capital gains of the partner- 
ship for that fiscal period. 

Related Provisions: 39.1(1)“exempt capital gains balance”C(b)(i), 39.1(2)B(b)(i) — 

Reduction in balance to reflect application of subsec. (4); 257 —- Formula cannot cal- 

culate to less than zero. 


History: The description of A in subsec. 39.1(4) amended by replacing the reference 
to the fraction “*/4” with a reference to the fraction “‘/2”, by 2001, c. 17, subsec. 24(4), 
applicable to taxation years, that end after February 27, 2000 except that, where the 
taxation year of an entity that ends in the taxpayer’s taxation year includes February 28, 
2000 or October 17, 2000, or began after February 28, 2000 and ended before October 
17, 2000, the reference to the fraction “‘/” shall be read as a reference to the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the entity for its taxation year 
that ends in the taxpayer’s taxation year. , 


Subsec. 39.1(4) added by 1995,.c. 3, s. 11, applicable to 1994 et seq. 


(5) Reduction in share of partnership’s income from a 
business — An individual’s share otherwise determined for a tax- 
ation year of the income of a partnership from a business for the 
partnership’s fiscal period that ends in the year and the individual’s 
share of the partnership’s taxable capital gain, if any, arising under 
paragraph 14(1)(b) shall be reduced by such amount as the indivi- 
dual claims, not exceeding the lesser of 


(a) the amount, if any, by which '/2 of the individual’s exempt 
capital gains balance for the year in respect of the partnership 
exceeds the total’of 


(i) the amount, if any, claimed under subsection (4) by the 
individual for the year in respect of the partnership, and 


(ii) all amounts, if any, claimed under this subsection by the 
individual for the year in respect of other businesses of the 
partnership, and 


(b) the amount determined by the formula 


A x (B/C) 
where 


A is the amount included under paragraph 14(1)(b) in comput- 
ing the income of the partnership from the business for the 
fiscal period, 


B_ is the amount that would otherwise be the individual’s share 
of the partnership’s. income from. the. business for the fiscal 


period, and 
Cis the partnership’s income. from the business for the fiscal 
period. 
Related _. Provisions: . 39.1(1)‘exempt. capital... gains. . balance’’C(b)(ii), 


39.1(2)B(b)(ii) — Reduction in balance to reflect application of subsec. (4). 


History: Subsec. 39.1(5) amended by 2001, c. 17, subsec..24(5), applicable to taxation 
years that end after February 27, 2000 except that where the taxation year of an entity 
that ends in the taxpayer’s taxation year includes February 28, 2000 or October 17, 
2000, or began after February 28, 2000 and ended before October 17, 2000, 


(a) the reference to the fraction “'/2” shall be read as a reference to the fraction in 
para. 14(1)(b), as amended:by 2001, c. 17, that applies to the entity for its taxation 
year that ends in the taxpayer’s taxation year; and 


203 


S. 39.1(5) 


(b) subpara. 39.1(5)(a)(i) shall be: read as follows: 


“() the amount, if any, claimed under subsection (4) by the individual for 
the year in respect of the partnership multiplied by the fraction obtained 
when the fraction in paragraph 14(1)(b) applicable to the entity for its taxa- 
tion year that ends in the taxpayer’s taxation year is divided by the fraction 
in paragraph 38(a) that applies to the entity for that taxation’ year.” 
Subsec. 39.1(5) formerly read: 
(5) An individual’s share otherwise determined for a taxation year of the income 
of a partnership from a business for the partnership’s fiscal period that ends in 
the year and the individual’s share of the partnership’s taxable capital gain, if 
any, arising under subparagraph 14(1)(a)(v) shall be reduced by such amount as 
the individual claims, not exceeding the lesser of 


(a) the amount, if any, by which */ of the individual’s exempt capital gains 
balance for the year in respect of the partnership exceeds the total of 
(i) the amount, if any, claimed under subsection (4) by the individual for 
the year in respect of the partnership, and 
(ii) all amounts, if any, claimed under this subsection by the individual 
for the year in respect of other businesses of the partnership, and 
(b) the amount determined by the formula 
B 


ADS 
Cc 


where 
A is the amount included under subparagraph 14(1)(a)(v) in computing the 
income of the partnership from the business for the fiscal period, 
B__is the amount that would otherwise be the individual’s share of the part- 
_nership’s income from the business for the fiscal period, and 
C __ is the partnership’s income from the business for the fiscal period. 
Subsec. 39.1(5) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(6) Reduction of capital gains — The total capital gains other- 
wise determined under subsection 130.1(4) or 131(1), subsections 
138.1(3) and (4) or subsection 144(4), as the case may be, of an 
individual for a taxation year as a result of one or more elections, 
allocations or designations made after February 22, 1994 by a flow- 
through entity shall be reduced by such amount as the individual 
claims, not exceeding the individual’s exempt capital gains balance 
for the year in respect of the entity. 
Related Provisions: 39.1(1)“exempt capital gains balance”C(c), 39.1(2)B(c) — Re- 
duction in balance to reflect application of subsec. (4). 

History: Subsec. 39.1(6) added by 1995, c. 3, s. 11, applicable to 1994 et seq. 


(7) Nil exempt capital gains balance — Notwithstanding sub- 
section (1); where at any time an individual ceases to be a member 
or shareholder of, or a beneficiary under, a flow-through entity, the 
exempt capital gains balance of the individual in respect of the en- 
tity for each taxation year that begins after that time is deemed to be 
nil. 

Related Provisions: 53(1)(r) — Increase in ACB on disposition before 2005. 
History: Subsec. 39.1(7) added by 1995, c. 3, s. 11, applicable to 1994 er seq. 
Definitions [s. 39.1]: “amount” — 248(1); “capital gain” — 39(1)(a), 248(1); “dis- 
position” — 248(1); “employees profit sharing plan” — 144(1), 248(1); “exempt capi- 
tal gains balance” — 39.1(1), (7); “fiscal period” — 249(2)(b), 249.1; “flow-through 
entity” — 39.1(1); “individual” — 248(1); “investment corporation” — 130(3)(a), 
248(1); “mortgage investment corporation” — 130.1(6), 248(1); “mutual fund corpora- 
tion” — 131(8), (8.1), 248(1); “mutual fund trust” — 132(6)(7), 132.2(1)(q) [to be re- 
pealed}, 132.2(3)(n) [draft], 248(1); “person” — 248(1); “related segregated fund 
trust” — 138.1(1)(a); “share” — (of corporation) 248(1); “share” — (of partnership’s 
gains) 39.1(4); “shareholder” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxa- 
tion year” — 11(2), 249; “trust” — 104(1), 248(1). 


40. (1) General rules [gain and loss calculation] — Except 
as otherwise expressly provided in this Part 


(a) a taxpayer’s gain for a taxation year from the disposition of 
any property is the amount, if any, by which 


(i) if the property was disposed of in the year, the amount, if 
any, by which the taxpayer’s proceeds of disposition exceed 
the total of the adjusted cost base to the taxpayer of the pro- 
perty immediately before the disposition and any outlays and 
expenses to the extent that they were made or incurred by the 
taxpayer for the purpose of making the disposition, or 


(ii) if the property was disposed of before the year, the 
amount, if any, claimed by the taxpayer under subparagraph 
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(iii) in computing the taxpayer’s gain for the immediately 
preceding year from the disposition of the property, 


exceeds 


_(iii) subject to subsection (1.1), such amount as the taxpayer 
_May claim 


(A) in the case of an individual (other, than a trust) i in: pre- 
scribed form filed with the taxpayer’s.return of income 
under this Part for the year, and 


(B) in any other case, in the taxpayer’s return of income 
under this Part for the year, ¢ 


_as a deduction, not exceeding the lesser of 


(C) a reasonable amount as a reserve in respect of such of 
the proceeds of disposition of the property that are paya- 
ble to the taxpayer after the end of the year as can reason- 
ably be regarded ‘as a portion of the amount determined 
under subparagraph (i) in respect of the property, and 


(D) an amount equal to the product obtained when '/s of 
the amount determined under, subparagraph (1) in respect 
of the property is multiplied by the. amount, if any, by 
which 4 exceeds the number of preceding taxation years 
of the taxpayer ending after the disposition of the pro- 
perty; and 

Selected Cases [subpara. 40(1)(a)(iii)]: Regina Shoppers Mall Ltd. v. Canada, 


[1991] 1 C.T.C. 297 (FCA) (Taxpayer entitled to file return inconsistent with Min- 
ister’s assessment for previous year). 


Selected Cases [para. 40(1)(a)]: Sénécal (J.G.) v. MNR, [1993] 2 C.T.C. 2218 
(TCC) (Proceeds of disposition of land equal to cash and face value of promissory note 
received, despite evidence that note’s value nil); Bodrug Estate v. Canada, [1991] 2 
C.T.C. 347 (FCA) (Damages paid under lawsuit in respect of provincial securities stat- 
ute not part of cost of shares: deemed disposed of upon death); Watkins v. Canada, 
[1990] 2 C.T.C. 205 (FCTD) (Maintenance cost of race horse not included in adjusted 
cost base of horse). 


(b) a taxpayer’s loss for a taxation year from the disposition of 
any property is, 


(i) if the property was disposed of in the year, the amount, if 
any, by which the total of the adjusted cost base to the tax- 
payer of the property immediately before the disposition and 
any outlays and expenses to the extent that they were made 
or incurred by the taxpayer for the purpose of making the 
disposition, exceeds the taxpayer’s proceeds of disposition of 
the property, and 


(ii) in any other case, nil. 


Related Provisions: 7(1.3)— Order of disposition of securities acquired under 
stock option agreement; 40(1.1) — Reserve where small business share or farm/fishing 
property transferred to child; 40(2) — Limitations; 40(3.3), (3.4) — Limitation on loss 
where property acquired by affiliated person; 40(10), (11) — Gain or loss on foreign 
currency debt after change of control; 44(1) — Exchanges of property; 53(1)(n) — Sur- 
vey and valuation costs for disposition included in adjusted cost base; 69(11) — 
Deemed proceeds of disposition; 72(1)(c)—No reserve for year of death; 79:1(3); 
(6)(c) — Capital gains reserve where property repossessed by creditor; 84.1(2:1)—< 
Non-arm’s length sale’ of shares; 87(2)(e) — Amalgamations — capital’ property; 
87(2)(m) — Amalgamations — proceeds not due until after end of year; 87(2)(ll) = 
Amalgamations — continuation of predecessor corporations; 88(1)(d)(i)(C) — Wind- 
ing-up; 93(2)-(2.31) — Loss limitations on disposition of foreign affiliate shares; 
100(2) — Gain from disposition of interest in partnership; 104(6) — Reduction in loss 
where property disposed of owned by a trust; 112(3)-(4.22) — Capital loss on shares 
reduced by certain dividends previously paid; 142.2 — Financial institutions — mark- 
to-market property. 


History: Cl. 40(1)(a)(ii)(C) amended by 1995, c. 21, subsec. 11(1), applicable to taxa- 
tion years that end after February 21, 1994. The clause formerly read: 


(C) a reasonable amount as a reserve in respect of such of the proceeds of dispo- 
sition of the property that are not due to the taxpayer until after the end of the 
year as may reasonably be regarded as a portion of the amount determined under 
subparagraph (i) in respect of the property, and 


Selected Cases [subsec. 40(1)]: Canada v. Young, [1989] 1 C.T.C. 421 (FCA) 
(Cost of subscriptions to investment publications not deductible); Pineo v. R., [1986] 2 
C.T.C. 71 (FCTD) (Demand promissory note in consideration for shares “due” 
immediately); R. v, Sterling, [1985] 1 C.T.C. 275 (FCA) (Interest and storage charges 
for gold bullion excluded from adjusted cost base); R. v. Derbecker, [1984] C.T.C. 606 
(FCA) (Demand promissory note “due” immediately). 


.T. Application Rules: 26(3), 26(11). 
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Interpretation Bulletins: [T-66R6: Capital dividends; IT-95R: Foreign exchange 
gains and losses; IT-99R5: Legal and accounting fees; IT-104R3: Deductibility of fines 
or penalties; IT-220R2: Capital cost allowance — proceeds of disposition of deprecia- 
ble property; IT-236R4: Reserves — disposition of capital property (archived); IT- 
259R4: Exchanges of property; IT-268R4: Inter vivos transfer of farm property to 
child; IT-328R3: Losses on shares on’ which dividends have been received; IT-426R: 
Shares sold subject to an earnout agreement, IT-461: Forfeited deposits (archived); IT- 
467R2: Damages, settlements, and similar payments; Lt 505: oN opeaee foreclosures 
and conditional sales repossessions: (archived). 


Information Circulars: 88- 2, paras. 2A OT General anti- avoidance rule — section 
245 of the Income Tax Act: 


CRA Audit Manual: 11. Bee Revision of CCA and other permissive deductions; 
12.15.9: Revising capital cost Bait se and other permissive SB Deo 29.2.0: Capi- 
tal losses. 


Forms: RC257: Request for an information return program account (RZ); T2 SCH 13: 
Continuity of reserves; T3 Sched. 2: Reserves on dispositions of capital property; 
T2017: Summary of reserves on dispositions of capital property; T2069: Election in 
respect of amounts not deductible as reserves for the year of death; T4037: Capital 
gains [guide]; T4091: Return of securities transactions [guide];'T5008: Statement of 
securities transactions. 


(1. 01) [Reserve on] Gift of non- qualitiing security — A tax- 
payer’s gain for a particular taxation year from.a disposition of a 
non-qualifying security of the taxpayer (as defined in subsection 
118.1(18)) that is the making of a gift (other than an excepted gift, 
within the meaning assigned by subsection 118.1(19)) to a qualified 
donee (as defined in subsection 149. 1(1)) is the amount, if any, by 
which 


(a) where the disposition occurred in the particular year, the 
amount, if any, by which the taxpayer’s proceeds of disposition 
exceed the total of the: adjusted cost: base to the taxpayer of the 
security immediately before the disposition and ‘any outlays and 
expenses to the extent they were made or incurred by thetax- 
payer for the purpose of making the disposition, and 


(b) where the disposition occurred in the 60-month period that 
ends at the beginning of the particular year, the amount, if any, 

- deducted under paragraph (c),in computing the taxpayer’s gain 
for the preceding taxation. year from the disposition, of the 
security 


exceeds 


(c) the amount that the taxpayer. claims in prescribed form filed 
with the taxpayer’s return of income for the: particular -year, 
where. the taxpayer is not deemed. by, subsection 118.1(13) to 
have made.a gift of property before the end of the particular year 
as a consequence of a disposition of the security by the donee or 
as a consequence of the security ceasing to be a non-qualifying 
security of the taxpayer before the end of the. particular year. 


Related Provisions: 72(1)(c) —.No reserve for year: of death; 87(2)(m.1) — Amal- 
gamation — continuing corporation; ,110.1(6), 118.1(013)-(13.3) — Donation of non- 
qualifying security disallowed; 248(30)-(33) — Determination of eligible amount of 
gift. 

History: Subsec. 40(1.01) added by 1998, c. 19, s. 8, applicable to 1997 et seq. 


(1.1) Reserve — property disposed of to a child — In com- 
puting the amount that a taxpayer may claim under subparagraph 
(1)(a)Gii) in computing the taxpayer’s gain from the disposition of a 
property, that subparagraph shall be read as if the references therein 
to “Ys”. and ““4’? were references to “‘/i0” and “9” respectively, if, 


(a) the property was disposed of by the taxpayer to > the tax- 
‘payer’s child, 


(b) that child was resident in Canada immediately before the dis- 
position, and 


(c) the property was cde beksre the disposition, 


(i) any land in Canada or depreciable property in Canada of a 
prescribed class that was used by the taxpayer, the spouse or 
common-law partner of the taxpayer, a child or a parent of 
the taxpayer in a farming or fishing business carried on in 
Canada, 


(ii).a share of the capital stock of a family, farm, corporation 
of the taxpayer or an interest in a family farm partnership of 
the taxpayer (such a share or an interest having the meaning 
assigned by subsection 70(10)),. 


(ili) a qualified small business corporation share of the tax- 
payer (within the meaning assigned by subsection 110.6(1)), 
or 


(iv) a share of the capital stock of ‘a family fishing corpora- 
tion of the taxpayer or an interest in a family fishing partner- 
ship (such a share or an interest having the meaning assigned 
by subsection 70(10)). 


Related Provisions: 40(8), 70(10) — Extended meaning of “child”. 


History: Subsec. 40(1.1) amended by 2007, c. 2, s. 4, applicable to dispositions of 
property that occur after May 1, 2006. It formerly read: 
(1.1) [Farm, fishing or small business] Property disposed of to a child — 
Where the property referréd-to in subparagraph (1)(a)(iii) is property that the 
taxpayer disposed of to the taxpayer’s child, who was resident in Canada imme- 
diately before the disposition, and was 


(a) any land in Canada or depreciable property in| Canada of a prescribed 
class that was, immediately before the disposition, used by the taxpayer, the 
taxpayer’s spouse or common-law partner, or any of the taxpayer’s children 
in the business of farming, 


(b) immediately before the disposition, a share ‘of the capital stock of a fam- 
ily farm corporation of the taxpayer or an interest in a family farm oe 
ship of the taxpayer, or 


(c) immediately before the disposition, a share of the capital stock of a small 
business corporation of the taxpayer, 


in computing the amount of any claim in respect of that property. under subpara- 
graph (1)(a)(iii), that subparagraph shall be read as if the references therein to 
“Ys” and “4” were references to “'/10” and “9” respectively. 


Para. 40(1.1)(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
(archived); IT-268R4: Inter vivos transfer of farm property to child; IT-328R3: Losses 
on shares, on which dividends. have. been received. 


(2) Limitations — Notwithstanding subsection (1), 


(a) [reserve limitations] — subparagraph (1)(a)(iii) does not 
apply to permit a taxpayer to claim any amount under that sub- 
paragraph in computing a gain for a taxation year if 


(i) the taxpayer, at the. end of the year or at any time in the 
immediately following year, was not resident in Canada or 
was exempt from tax under any provision of this Part, or 


(ii) the purchaser of the property sold is a-corporation that, 
immediately after the sale, 


(A) was controlled, directly or indirectly, in any manner 
whatever, by the taxpayer, 
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(B) was controlled, directly or indirectly, in any manner 
whatever, by a person or group of persons by whom the 
taxpayer was controlled, directly or indirectly, in any 
manner whatever, or 


(C) controlled the taxpayer, directly or indirectly, in any 
manner whatever, where the taxpayer is a corporation; 


Technical Notes (July 201 0): Paragraph 4002) generally restricts a taxpayer s 
ability to claim a capital gains reserve in respect of properties disposed of to anon- 


resident or to a corporation that controlled. the taxpayer or w. controlled by the 
taxpayer. Paragraph 40(2)(a) is amended in respect of | spositions | “property that — 
occur after December 20, 2002, to provide that a capital ; gains teserve will also not be — 
allowed to a taxpayer where the purchaser of the — isa elon - which 
the taxpayer is a majority interest partner. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 

(archived). 
(b) [principal residence] — where the taxpayer is an indivi- 
dual, the taxpayer’s gain for a taxation year from the disposition 
of a property that was the taxpayer’s principal residence at any 
time after the date (in this section referred to as the “acquisition 
date’) that is the later of December 31, 1971 and the day on 
which the taxpayer last acquired or reacquired it, as the case 
may be, is the amount determined by the formula 


AXB 


pe 
c 


-D 


where 


A is the amount that would, if this Act were read without refer- 
ence to this paragraph and subsections 110.6(19) and (21), be 
the taxpayer’s gain therefrom for the year, 


B is one plus the number of taxation years that end after the 
acquisition date for which the property was the taxpayer’s 
principal residence and during which the taxpayer was resi- 
dent in Canada, 


C is the number of taxation years that end after the acquisition 
date during which the taxpayer owned the property whether 
jointly with another person or otherwise, and 

D is 

(i) where the acquisition date is before February 23, 1994 
and the taxpayer or a spouse or common-law partner of 
the taxpayer elected under subsection 110.6(19) in respect 
of the property or an interest therein that was owned, im- 
mediately before the disposition, by the taxpayer, 4: of 
the lesser of 


(A) the total of all amounts each of which is the taxa- 
ble capital gain of the taxpayer or of a spouse or com- 
mon-law partner of the taxpayer that would have re- 
sulted from an election by the taxpayer or spouse or 
common-law partner under subsection 110.6(19) in re- 
spect of the property or interest if 


(I) this Act were read without reference to subsec- 
tion 110.6(20), and 


(II) the amount designated in the election were 
equal to the amount, if any, by which the fair mar- 
ket value of the property or interest at the end of 
February 22, 1994 exceeds the amount determined 
by the formula 


E—J.1F 
where 
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E is the amount designated in the election that 
was made in respect of the property or interest, 
and 


Fis the fair market value of the property. or inter- 
est at the end of February 22, 1994, and 


(B) the total of all amounts each of which is the taxa- 
ble capital gain of the taxpayer or of a spouse or com- 
mon-law partner of the taxpayer that would have re- 
sulted from an election that was made_ under 
subsection 110,.6(19) in respect of the property or in- 
terest if the property were the principal residence of 
neither the taxpayer nor the spouse or common-law 
partner for each particular taxation year unless the pro- 
perty was designated, in a return of income for the tax- 
ation year that includes February 22, 1994 or for a pre- 
ceding taxation year, to be the principal residence of 
either of them for the particular taxation year, and 


(ii) in any ates Case, Zero; 
Related Provisions: 40(4) — Disposal of principal residence to spouse or trust for 
spouse; 40(5) — Where principal residence is property of trust for spouse; 40(6) — 
Special rule re principal residence; 40(7.1) — Capital gains exemption election ignored 
for purposes of determining when property last acquired; 45(3) — Election re principal 
residence; 257 — Formula amounts cannot calculate to less than zero. 
History: The description of D in para. 40(2)(b) amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 
Para. 40(2)(b) amended by 1995, c. 3, subsec. 12(1), applicable to dispositions that 
occur after February 22, 1994. Para. (b) formerly read: 
(b) where the taxpayer is an individual, the taxpayer’s gain for a taxation year 
from the disposition of a property that was the taxpayer’s principal residence at 
any time after the date, (in this section referred to as the “acquisition date’) that 
is the later of December 31, 1971 and the day on which the taxpayer last ac- 
quired or reacquired it, as the case may be, is the taxpayer’s gain therefrom for 
the year otherwise determined minus that proportion thereof that 


(i) one plus the number of taxation years ending after the acquisition date for 
which the property was the taxpayer’s principal residence and during which 
the taxpayer was resident in Canada, 

is of 
(ii) the number of taxation years ending after the acquisition date during 
which the taxpayer owned the property whether jointly with another person 
or otherwise; 


Selected Cases [para. 40(2)(b)]: Cassidy v. R., [2012] 1 C.T.C. 105 (FCA) (Deter- 
mination of gain on excess land requires computation for each taxation year, not a 
single determination in year of sale); Mintenko v. Canada, [1989] 1 C.T.C. 40 (FCTD) 
(Only portion of farm land necessary to use and enjoyment of principal residence). 
I.T. Application Rules: 26.1(1) (change of use of property before 1972). 
Interpretation Bulletins: IT-120R6: Principal residence; IT-268R3: Inter vivos 
transfer of farm property to child; IT-332R: Personal-use property (archived). 
Info Sheets: TI-001: Sale of a residence by an owner builder. 
Forms: T1255: Designation of a property as a principal residence by the legal repre- 
sentative of a deceased individual; T2091(IND): Designation of a property as a princi- 
pal residence by an individual (other than a personal trust); T2091 (IND)-WS;: Principal 
residence worksheet. 
(c) [land used in farming business] — where the taxpayer 
is an individual, the taxpayer’s gain for a taxation year from the 
disposition of land used in a farming business carried on by the 
taxpayer that includes property that was at any time the tax- 
payer’s principal residence is 


(i) the taxpayer’s gain for the year, otherwise determined, 
from the disposition of the portion of the land that does not 
include the property that was the taxpayer’s principal resi- 
dence, plus the taxpayer’s gain for the year, if any, deter- 
mined under paragraph (b) from the disposition of the pro- 
perty that was the taxpayer’s principal residence, or . 
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(ii) if the taxpayer so elects in prescribed manner in respect 
of the land, the taxpayer’s gain for the year from the disposi- 
tion of the land including the property that was the taxpayer’s 
principal residence, determined without regard to paragraph 
(b) or subparagraph (i) of this paragraph, less the total of 


(A) $1,000, and 


(B) $1,000 for each taxation year ending after the acquisi- 
tion date for which the property was the taxpayer’s princi- 
pal residence and during which the taxpayer was resident 
in Canada; 
Related Provisions: 40(4) — Disposal of principal residence to spouse or trust for 
spouse. 
Regulations: 2300 (prescribed manner). 
Interpretation Bulletins: IT-120R6: Principal residence; IT-268R3: Inter vivos 
transfer of farm property to child; IT-332R: Personal-use property (archived). 
(d) [disposition of bond] — where the taxpayer is a corpora- 
tion, its loss for a taxation year from the disposition of a bond or 
debenture is its loss therefrom for the year otherwise deter- 
mined, less the total of such amounts received by it as, on ac- 
count or in lieu of payment of, or in satisfaction of interest 
thereon as were, by virtue of paragraph 81(1)(m), not included 
in computing its income; 


(e) [disposition to controller or controlled eae oy 
tion] — [Repealed] 
History: Para. 40(2)(e) repealed by 1998, c. 19, subsec. 89(1), applicable, subject to's. 


247 of 1998, c. 19.(grandfathering rule reproduced at the end of the Act), to disposi- 
tions’ of property that occur after April 26, 1995. The para. formerly read: 


(e) where the taxpayer is a corporation, its loss otherwise determined from the 
disposition of any property disposed of by it to 
(i). a person by whom it was controlled, directly or indirectly in any manner 
whatever, or 


(ii) a corporation that was controlled, directly or indirectly in any, manner 
whatever, by a person described in subparagraph (i), 
is nil; 
Selected Cases [para. 40(2)(e)]: Reeson Investments Ltd. y. Canada, [1990] 2 
C.T.C. 190 (FCTD) (Conversion of capital loss to business investment loss prevented 
in transactions between associated companies; transfers of business investment loss 
permitted). 
(e.1) [disposition of debt of related person] — a tax- 
payer’s loss, if any, from the disposition at any time to a particu- 
lar person or partnership of an obligation that was, immediately 
after that time, payable by another person or partnership to the 
particular person or partnership is nil where the taxpayer, the 
particular person or partnership and the other person or partner- 
ship are related to each other at that time or would be related to 
each other at that time if paragraph 80(2)() applied for the pur- 
pose of this Leeson aa 


‘spect of Pine ie where the part : 


pe aioe is a partnershi 


‘ lane or efile ee High pe pay ee are 


related to each other at that time or would be related to each — 
_ other at that time if paragraph: 80(2)j) applie au ua fe 
of this paragraph; — . 
Application: The August 19, 2011 draft legislation (foreign affiliates), Sabsee. a 
will amend para. 40(2)(e.1) to oe as above, gece in Japhet estat sal tle 7 
occur after August 19, 2011. a : y 


S..40(2)(e.3) 


Related Provisions: 40(2)(e.2), 40(2)(g)Gi) — Further limitations on loss on dispo- 
sition of debt; 53(1)(f.1), (f.11) — Addition to adjusted cost base; 54“‘superficial 
loss”(e) — Superficial loss rule does not apply; 80.01(8) — Deemed settlement after 
debt parking. 


History: Para. 40(2)(e.1) added by 1995, c. 21, subsec. 11(2), applicable to disposi- 
tions that occur after July 12, 1994, other than dispositions pursuant to agreements in 
writing entered into before July 13, 1994. 


1.T. Application Rules: 26(5)(c)(ii)(A) (where property owned since June 18, 1971). 


(e.2) [settlement of commercial obligation] — a_tax- 
payer’s loss on the settlement or extinguishment of a particular 
commercial obligation (in this paragraph having the meaning as- 
signed by subsection 80(1)) issued by a person or partnership 
and payable to the taxpayer shall, where any part of the consid- 
eration given by the person or partnership for the settlement or 
extinguishment of the particular obligation consists of one or 
more other commercial obligations issued by the person or part- 
nership to the taxpayer, be deemed to be the amount determined 
by the formula 


Yyp 


oposed Amendi pri apt ae words — 


- oth er commercial aipltons | 


g a 
issued by the person or ee to the Mio tek 


hee) 
B 


Ax 


where 


A is the amount, if any, that would be the taxpayer’s loss from 
the disposition of the particular obligation if this Act were 
read without reference to this paragraph, 


B is the total fair market value of all the consideration given by 
the person or partnership for the settlement or extinguish- 
ment of the particular obligation, and 


C is the total fair market value of the other obligations; 


Related Provisions: 40(2)(e.2), 40(2)(g)(ii) — Further limitations on loss on dispo- 
sition of debt; 53(1)(f.12) — Addition to adjusted cost base; 80(2)(h) —. Application of 
debt forgiveness rules; 257 — Formula cannot calculate to less than zero. 

History: Para. 40(2)(e.2) added by 1995, c. 21, subsec. 11(2), applicable to disposi- 
tions that occur after December 20, 1994, other than dispositions pursuant to agree- 
ments in writing entered into before December 21, 1994. 


1.T. mbes Rules: 26(5)(c)(ii)(A) (where Paar. owned since June 18, 1971). 


_ Proposed Addition — com — 40(2)(e.3) 


7 Ss 3) [exception to 40(2)(e.2)] — — paragraph (e.2) does not 
apply, for the purposes of. ‘computing the exempt surplus or 
_ deficit and taxable surplus or deficit of the taxpayer in respect 
_ of another taxpayer, where the taxpayer or, if the taxpayer is a 
partnership, a member of the taxpayer is a foreign affiliate of 
_ the other taxpayer, to the particular commercial obligation if 
_ the particular commercial obligation is, or would be, if the tax- 
payer were a foreign affiliate of the other taxpayer, excluded 
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"property (with 
the: oe 


will add para, 4026. 3), Ue See in respect. of 
that alae ir after oe 19, gee : 


Technical Notes: See under 40(2)(c. b. 


(f) [right to a prize] — a taxpayer’s gain or loss ee ain dis- 
position of 
(i) a chance to win a prize or bet, or 


(ii) a right to receive an amount as a prize or as winnings on 
a bet, 


in connection with a lottery scheme or a pool system of betting 

referred to in section 205 of the Criminal Code is nil; 
Interpretation Bulletins: IT-213R: Prizes from lottery schemes, pool system betting 
and giveaway contests; IT-404R: Payments to lottery ticket vendors. 

(g) [various losses deemed nil] — a taxpayer’s loss, if any, 

from the disposition of a property, to the extent that it is 


- Proposed Amendment — 40(2)(9) opening words 


ey [various losses deemed nil] — a taxpayer’s loss, if 
any, from the disposition of a property (other than, for the pur- 
poses of computing the exempt surplus or deficit, hybrid sur- 
plus or deficit, and taxable surplus or deficit of the taxpayer in 
respect of another taxpayer, where the taxpayer or, if the tax- 
payer is a partnership, a member of the taxpayer is a foreign 
affiliate of the other taxpayer, a property that is, or would be, if 
the taxpayer were a foreign affiliate of the other taxpayer, ex- 


cluded property (within the meaning assigned by subsection 4 


-95(1)) of the taxpayer), to the extent that it is 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec, (4), 
will amend the opening words of para. 40(2)(g) to read as above, ea in re- 
spect of dispositions that occur after August 19, 2011. 


See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: See under 40(2)(e.1).. 


(i) a superficial loss, 


(ii) a loss from the disposition of a debt or other right to re- 
ceive an amount, unless the debt or right, as the case may be, 
was acquired by the taxpayer for the purpose of gaining or 
producing income from a business or property (other than ex- 
empt income) or as consideration for the disposition of capi- 
tal property to a person with whom the taxpayer was dealing 
at arm’s length, 
Selected Cases [subpara. 40(2)(g)(ii)]: Super West Homes Inc. v. R., [2004] 5 
C.T.C. 2103 (TCC) (Where conduct indicated advances not made for purpose of pro- 
ducing income, loss denied); Poirier y. R., [2001] 1 C.T.C. 2253 (TCC) (Where no 
possibility of gaining or producing income, no ABIL); W.F. Botkin Construction Ltd. v. 
Canada, [1993] 1 C.T.C. 2765 (TCC) (Loss on loan guarantee nil where no commer- 
cial reality to transaction other than to benefit taxpayer’s children). 
(iii) a loss from the disposition of any personal-use property 
of the taxpayer (other than listed personal property or a debt 
referred to in subsection 50(2)), or 


(iv) a loss from the disposition of property to 


(A) a trust governed by a deferred profit sharing plan, an 
employees profit sharing plan, a registered disability say- 
ings plan, a registered retirement income fund or a TFSA 
under which the taxpayer is a beneficiary or immediately 
after the disposition becomes a beneficiary, or 


(B) a trust governed by a registered retirement savings 
plan under which the taxpayer or the taxpayer’s spouse or 
common-law partner is an annuitant or becomes, within 
60 days after the end of the taxation year, an annuitant, 
is nil; 
Related Provisions: 3(b)(ii) — Limitation on use of listed personal property losses; 
13(21.2) — Superficial loss rule for depreciable property; 18(13)—-(16) — Superficial 
loss in moneylending business or adventure in nature of trade; 40(2)(e.1) — Limitation 
on loss where commercial obligation disposed of in exchange for another commercial 
obligation; 40(3.3), (3.4) — Limitation on loss where property acquired ‘by affiliated 
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person; 41 — Listed personal property losses can offset listed personal property gains; 
53(1)(f) — Addition to adjusted cost base — superficial loss; 80(1) — “Unrecognized 
loss”; 112(3)-(4.22) — Reduction in capital loss on shares where dividends previously 
paid. 
History: Cl. 40(2)(g)(iv)(A) amended to substitute “plan, a registered retirement in- 
come fund or a TFSA” for “plan or a registered retirement income fund”, by 2008, c. 
28, s. 5, applicable to 2009 et seq. ; 
Cl. 40(2)(g)(iv)(A) amended to substitute “an employees profit sharing plan, a regis- 
tered disability savings plan” for “an employees profit sharing plan” by 2007, c. 35, s. 
103, applicable to 2008 er seq.. 
Cl. 40(2)(g)(iv)(A) amended by 2001, c. 17, subsec. 25(1), applicable to 1998 et seq. 
Cl. 40(2)(g)(iv)(A) formerly read: : 
(A) a trust governed by a plan or fund referred to in any of subparagraphs (e)(ii) 
to (iv) of the definition “disposition” in section 54 under which the taxpayer is a 
beneficiary or immediately after the disposition becomes a beneficiary, or 
Clause 40(2)(g)(iv)(B) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Selected Cases [para: 40(2)(g)]: Triad Gestco Ltd. y. R,, [2011] 6 C.7.C. 2302 
(TCC) (Avoidance of stop-loss rule was abusive tax avoidance); Daniels v. R., [2007] 5 
C.T.C. 2595 (TCC) (Income-earning intention determined at time guarantee given, not 
when debenture acquired); Graphic Packaging Canada Corp. yv. R., [2001] 4 C.T.C. 
2399 (TCC) (Superficial loss not created when substituted property not owned by seller 
at relevant time); Boudreau v. R., [2000] 1 C.T.C. 2242 (T.C.C.) (Personal-use property 
cannot be depreciable nor give rise to terminal loss). 


1.T. Application Rules: 26(6). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-124R6: Contributions to 
registered retirement savings plans; IT-159R3: Capital debts established to' be bad 
debts; IT-160R3: Personal use of aircraft (archived); IT-218R: Profit, capital gains and 
losses from the sale of real estate; IT-239R2: Deductibility of capital losses from guar- 
anteeing loans and loaning funds in non-arm’s length circumstances (archived); IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT-325R2: Pro- 
perty transfers after separation, divorce and annulment; IT-332R: Personal- -use property 
(archived); IT-373R2: Woodlots. 


1.T. Technical News: 18 (Byram case). 
CRA Audit Manual: 29.2.4: Specific exceptions to capital gain and loss rules. 


(h) [shares of controlled corporation] — where the tax- 
payer is a corporation, its loss otherwise determined from the 
disposition at any time in a taxation year of shares of the capital 
stock of a corporation (in this paragraph referred to as the “‘con- 
trolled corporation”) that was controlled, directly or indirectly in 
any manner whatever, by it at any time in the year, is its loss 
therefrom otherwise determined less the amount, if any, by 
which 


(i) all amounts added under paragraph 53(1)(f.1) to the cost 
to a corporation, other than the controlled corporation, of 
property disposed of to that corporation by the controlled 
corporation that were added to the cost of the property during 
the period while the controlled corporation was controlled by 
the taxpayer and that can reasonably be attributed to losses 
on the property that accrued during the period while the con- 
trolled corporation was controlled by the taxpayer, 


exceeds 


(11) all amounts by which losses have been reduced by virtue 

of this paragraph in respect of dispositions before that time of 

shares of the capital stock of the controlled corporation; and 
Related Provisions: 40(3.3), (3.4) — Limitation on loss where property acquired by 
affiliated person; 87(2)(kk) — Amalgamations — Continuation of predecessor corpora- 
tions; 112(3)-(4.22) — Reduction in capital loss on shares where dividends previously 
paid; 256(5.1), (6.2) — Controlled directly or indirectly. 


History: Subpara. 40(2)(h)(i) amended by 1998, c. 19, subsec. 89(2), applicable, sub- 
ject to s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to 
dispositions of property that occur after April 26, 1995. The subpara. formerly read: 


(i) all amounts added under paragraph 53(1)(f.1) to the cost to another corpora- 
tion of property disposed of to that corporation by the controlled corporation that 
were added to the cost of that property during the period that the controlled cor- 
poration was controlled by the taxpayer and that may reasonably be considered 
to be attributable to losses on the property that accrued during the period that the 
controlled corporation was controlled by the taxpayer, 


(i) [shares of certain corporations] — where at a particular 


time a taxpayer has disposed of a share of the capital stock of a 
corporation that was at any time a prescribed venture capital cor- 


208 


Subdivision ¢ — Taxable Capital Gains 


poration or a prescribed labour-sponsored venture capital corpo- 
ration or a share of the capital stock of a taxable Canadian cor- 
poration that was held in a prescribed stock savings plan or of a 
property substituted for such a share, the taxpayer’s loss from 
the disposition thereof shall be deemed to be the amount, if any, 
by which 


(i) the loss. otherwise determined 
exceeds 
(11) the amount, if any, by which 


(A) the amount of prescribed assistance that the taxpayer 
(or a person with whom the taxpayer was not dealing at 
arm’s length) received or is entitled to receive in respect 
of the share 


exceeds 


(B) the total of all amounts determined under subpara- 
graph (i) in respect of any disposition of the share or of 
the property substituted for the share before the particular 
time by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s length. 
Related Provisions: 53(2)(k) — Reduction in adjusted cost base — government as- 
sistance; 112(3)-(4.22) — Reduction in capital loss on shares where dividends previ- 
ously paid; 248(5) — Substituted property; Reg. 3101 — Property is prescribed pro- 
perty for tax shelter rules. 


History: Subpara. 40(2)(i)(ii) substituted by 1994, c. 21, s. 15, applicable to 1991 er 
seq. That subpara. formerly read: 


(ii) the amount, if any, by which the amount of any prescribed assistance in re- 
spect of the share received by the taxpayer or by a person with whom the tax- 
payer was not dealing at arm’s length exceeds the total of all amounts each of 
which is an amount determined under subparagraph (i) in respect of any disposi- 
tion of the share or of the property substituted for'the share before the particular 
time by the takpayet or by a person with whom the taxpayer was not dealing at 
arm’s length. 


Regulations: 6700, 6700.1 (prescribed venture capital corporation); 6701 (prescribed 
labour-sponsored venture capital corporation); 6702 (prescribed assistance); 6705 (pre- 
scribed stock savings plan). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(j) [Repealed under former Act] 


(3) Deemed gain where amounts to be deducted from 
ACB exceed cost plus amounts to be added to ACB — 
Where 


(a) the total of all amounts required by subsection 53(2) (except 
paragraph 53(2)(c)) to be deducted in computing the adjusted 
cost base to a taxpayer of any property at any time in a taxation 
year 


exceeds 
(b) the total of 


(i) the cost to the taxpayer of the property determined for the 
purpose of computing the adjusted cost base to the taxpayer 
of that property at that time, and 


(ii) all amounts required by subsection 53(1) to be added to 
the cost to the taxpayer of the property in computing the ad- 
justed cost base to the taxpayer of that property at that time, 


the following rules apply: 


(c) subject to paragraph 93(1)(b), the amount of the excess shall 
be deemed to be a gain of the taxpayer for the year from a dispo- 
sition at that time of the property, 


(d) for the purposes of section 93, the definition “foreign accrual 
property income” in subsection 95(1) and section 110.6, the pro- 
perty shall be deemed to have been disposed of by. the taxpayer 
in the year, and 


(e) for the purposes of section 93, the amount of the excess shall 
be deemed to be proceeds of disposition of the property to the 
taxpayer. 


S. 40(3.1)(a) 


_» Proposed Amendment — 40(3)(c)-(e) 


. (c) subject to paragraph 93( 1)(b), the amount of the éxcess is 
deemed to be a gain of the caf: ue the’ Lge from a reap 
yn na it time : 


) is 

property | for the purposes of section 110.6. Like old aoe (d), new paragraph (e) 
refers to. the notional disposition as having. occurred i in. the, particular year. 
Paragraph i is also amended to remove the references to the “foreign accrual pro- 


income’ ’ definition, as paragraph (c) is sufficient for the purposes of that defini- 
ith uit the need for a Hes like fica (d) or & 


eee below under section 93, 


Paragraphs 40(3)(C) and (d) are also amended to ieeenlige their nisi! 


Related Provisions: 40(3.1)—(3.2)— Deemed capital gain or loss for passive part- 
ners; 53(1)(a) Deemed gain added to adjusted.cost base of property; 93(1) — Elec- 
tion re disposition of share in foreign affiliate; 98(1 )(c) — Where partnership ceases to 
exist; 98.1(1)(c) — Residual interest in partnership. 


History: That portion of subsec. 40(3) following para. .(b) substituted by 1994, ¢.7, 
Sch. Il (1991, c. 49), s. 23, applicable to 1987. et seg. That portion formerly read: 


the amount of the excess shall be deemed to be a gain of the taxpayer for the 

year from a disposition at that time, of that property and for the purposes of sec- 
tion 110.6, that property shall be deemed to have been disposed of by the tax- 
payer in the year. 


Selected Cases [subsec. 40(3)]: Trzop y..R., [2000] 4 C.T.C. 2093 (TCC) (Gain 
from deemed disposition of asset did not change basis of assessment from which earlier 
appeal taken); Stursberg (R.K.G.) v. MNR, [1993] 2 C.T.C. 76 (FCA) (Transactions 
resulting in reduction of partner’s share and corresponding increase of another partner’s 
share was disposition of part»offirst partner’s interest, not distribution of capital). 
Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. 


(3.1) Deemed gain for certain partners — Where, at the end 
of a fiscal period of a partnership, a member of the partnership is a 
limited partner of the partnership, or.is.a member of the partnership 
who was a specified member of the partnership at all times since 
becoming a member, except where the member’s partnership inter- 
est was held by the member on February 22, 1994 and is an ex- 
cluded interest at the end of the fiscal period, 


(a) the amount determined under subsection (3.11) is deemed to 
be. a gain from the disposition, at the end of the fiscal period, of 
the member’s interest in the partnership; and 
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(b) for the purpose of section 110.6, the interest is deemed to 
have been disposed of by the member at that time. 


Related Provisions: 40(3.12) — Election for deemed capital loss where ACB is 
later positive; 40(3.131) — Specified member of partnership — anti-avoidance rule; 


which is related to the provision of assistance to film productions in Canada, 
or 

(iii) the production is a continuation of a television series an episode of which 
satisfies the requirements of paragraph (e). 


40(3.14) — Limited partner; 40(3.15) — Excluded interest; 40(3.18) — Grandfathered | 1.T. Technical News: 5 (adjusted cost base of partnership interest). 


partners; 40(3.19) — Subsec. 40(3.1) takes precedence over 40(3); 40(3.2) — Paras. 


98(1)(c) and 98.1(1)(c) take precedence; 53(1)(e)(vi) — Addition to adjusted cost base; | (3.11) Amount of gain — For the purpose of subsection (3.1), the 
53(2)(c)G.3), (i.4) — Reduction in adjusted cost base; 89(1)“capital dividend ac- | amount determined at any time under this subsection in respect of a 
count"(a)(i)(A) — CDA not increased by 40(3.1)(a) disposition. member’s interest in a partnership is the amount determined by the 
History: Subsec. 40(3.1) amended by 1998, c. 19, subsec. 89(3), applicable after Feb- | formula 


ruary 21, 1994, except that subsec. 40(3.1) does not apply to a member of a partnership 
before the end of the partnership’s fifth fiscal period that ends after 1994 if the follow- 
ing conditions are met: 


(a) the member acquired the partnership interest before 1995; 


(b) all or substantially all of the property (other than money) of the partnership is a 
film production or an interest in one or more partnerships all or substantially all of 
the property of which is a film production; 


A-B 


where 
A is the total of all amounts required by subsection 53(2) to be 


deducted in computing the adjusted cost base to the member of 
the interest in the partnership at that time, and 


(c) the principal photography of the production (or, in the case of a production that B is the total of 


is a television series, an episode of the series) began before 1995; 


(d) the funds used to produce the film production were raised before 1995 and the 
principal photography of the production was completed, and the funds were ex- 
pended, before 1995 (or, in the case of a film production prescribed for the purpose 
of subpara. 96(2.2)(d)(ii), the principal photography of the production was com- 
pleted, and the funds were expended, before March 2, 1995); and 


(e) one of the following conditions is met: 
(i) the producer of the production 


(A) had, before February 22, 1994, entered into a written agreement for 
the pre-production, distribution, broadcasting, financing or acquisition of 
the production or the acquisition of the screenplay for the production, or 


(B) had entered into a written contract before February 22, 1994 with a 
screenwriter to write the screenplay for the production, 


(ii) the producer of the production received before 1995 a commitment for 
funding or government assistance (or an advance ruling or active status letter 
in respect of eligibility for such funding or other government assistance) for 
the production from a federal or provincial government agency the mandate of 
which is related to the provision of assistance to film productions in Canada, 
or 


(ii) the production is a continuation of a television series an episode of which B is the total of 


satisfies the requirements of this paragraph. 
The subsec. formerly read: 


(3.1) Where, at the end of a fiscal period of a partnership, a member of the part- 
nership is a limited partner of the partnership or is a member of the partnership 
who was a specified member of the partnership at all times since becoming ‘a 
member (except where the member’s partnership interest was held by the mem- 
ber on February 22, 1994 and is an excluded interest at the end of the fiscal 
period), the amount determined under subsection (3.11) shall be deemed to be a 
gain from the disposition, at the end of the fiscal period, of the member’s interest 
in the partnership and, for the purpose of section 110.6, the interest shall be 
deemed to have been disposed of by the member at that time. 


Subsec. 40(3.1) added by 1995, c. 3, subsec. 12(2), applicable after February 21, 1994, 
except that subsec. 40(3.1) does not apply to a member of a partnership before the end 


(a) the cost to the member of the interest determined for the 
purpose of computing the adjusted cost base to the member 
of the interest at that time, and 


(b) all amounts required by subsection 53(1) to be added to 
the cost to the member of the interest in computing the ad- 
“unsted cost base to the member of the interest at that time. 


‘Proposed Amendment — ats be ld 
is the total of 


@) all amounts pucredt by acesn 53(2) t to he et 4 
in computing the adjusted cost base to the member. of oe 
interest in the partnership at that time, and - 


~ (b) where the member is a member of a ‘Horesionar sit 
ership, and that time is the end of the fiscal period of the 
partnership, the amount referred to in subparagraph 
- 53(2)(c)() j in ees of the taxpayer for that fiscal Petes, 
and y 


PovERe 


(a) the cost to the member of the interest dete ned for the 
purpose of computing the adjusted cost base to the member 
of the interest at that time, 


(b) all amounts required by Gicedien (53(1) to be ail t to : 
the cost to the member of the interest in computing the ad-_ 
justed cost base to the member 2 the interest at that time, 
and " 


~ (c) where the member is a member of a professional part- 
nership, and that time is the end of the fiscal period of the 
partnership, the amount referred to in subparagraph — 
53( I)(e)G@) i in respect of the taxpayer for that fiscal period. 


of the partnership’s fifth fiscal period ending after 1994 where the following conditions | Application: The November 5, 2010 draft legislation (misc. technical), subsec. 
are met: 2(1), will amend the descriptions of A and B in subsec. 40(3.11) to eat as — : 


(a) the member acquires the partnership interest before 1995; 


(b) all or substantially all of the property (other than money) of the partnership is a 
film production or an interest in one or more partnerships all or substantially all of 
the property of which is a film production; 


(c) the principal photography of the production (or, in the case of a television se- 
ries, an episode of the series) commences before 1995; 


applicable to fiscal periods that end after November 2001. — 2 


Technical Notes: Subsection 40(3.11) provides a formula to determine the gain of _ 
a member of a partnership for the purposes of subsection 40(3.1). The amount deter- 

mined by the formula equals any “negative” balance in the adjusted cost base of the © 
member’s interest in the partnership at the end of a fiscal period of the partnership. 


The formula is amended to include in this calculation the income or loss, as the case 
may be, for the particular fiscal period, if the ape otto ame isa bier gee 2 


(d) the funds used to produce the film production are raised before 1995 and the | ship” as defined in new subsection 40(3.111). 
principal photography of the production is completed, and the funds are expended, New paragraph (b) of the description of variable A in icin 403. 11) meriel 


before 1995 (or, in the case of a film production prescribed for the purpose of 


(e) one of the following conditions is met: 


Le Nae, eG Gy that, if the partnership i is a professional partnership, a taxpayer’s share of any loss 
subpara. 96(2.2)(d)(ii), the principal photography of the production is completed, referred to in subparagraph 53(2)(c)(j) for the fiscal ‘period | will be added when caleu- 
and the funds are expended, before March 2, 1995); and lating the amount ‘under subsection 40(3.11). < 


New paragraph (c) of the description of variable B in n subsection 40.11) aoe: 


(i) the producer of the production has, before February 22, 1994, entered into a | that, if the partnership is a professional partnership, a taxpayer’s share of any income 
written agreement for the pre-production, distribution, broadcasting, financing referred to in subparagraph 53(1)(e)@i) for the fiscal H gctaeiy we ee — oe 


or acquisition of the production or the acquisition of the screenplay for the calculating the amount under subsection 40(3.11). 


production (or has entered into a written contract before February 22, 1994 Letter from Dept. of Finance, duly 11,2008 
with a screenwriter to write the screenplay for the production), Dear bad 
ear [Xxx L 
(ii) the producer of the production receives before 1995 a commitment for : 
q : Re: Limited Liability Partnerships _ L 28 


funding or government assistance (or an advance ruling or active status letter 


in respect of eligibility for such funding or other government assistance) for | I am replying to your letter of October 3, 2002 and follow-u 


the production from a federal or provincial government agency the mandate of | partmental officials concerning the definition “limited partner” in the Income Tax 
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Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 403.11) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.12) Deemed loss for certain partners — Where a corpora- 
tion, an individual (other than a trust) or a testamentary trust (each 
of which is referred to in this subsection as the “‘taxpayer’’) is a 
member of a partnership at the end of a fiscal period of the partner- 
ship, the taxpayer shall be deemed to have a loss from the disposi- 
tion at that time of the member’s interest in the partnership equal to 
the amount that the taxpayer elects in the taxpayer’s return of in- 
come under this Part for the taxation year that includes that time, 
not exceeding the lesser of 


(a) the amount, if any, by which 


(i), the total of all amounts each of which was an amount 
deemed by subsection (3.1) to be a gain of the taxpayer from 
a disposition of the interest before that time 
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exceeds 


(ii) the total of all amounts each of which was an amount 
deemed by this subsection to be a loss of the taxpayer from a 
disposition of the interest before that time, and 


(b) the adjusted cost base to the taxpayer of the interest at that 
time. 
Related Provisions: 53(2)(c)(i.2) — Reduction in adjusted cost base; 89(1)“capital 
dividend account’(a)(ii)(A) — CDA not reduced by 40(3.12) disposition. 


History: Subsec. 40(3.12) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.13) Artificial transactions — For the purpose of applying sec- 
tion 53 at any time to a member of a partnership who would be a 
member described in subsection (3.1) of the partnership if the fiscal 
period of the partnership that includes that time ended at that time, 
where at any time after February 21, 1994 the member of the part- 
nership makes a contribution of capital to the partnership and 


(a) the partnership or a person or partnership with whom the 
partnership does not deal at arm’s length 


(i) makes a loan to the member or to a person with whom the 
member does not deal at arm’s length, or 


(ii) pays an amount as, on account of, in lieu of payment of 
or in satisfaction of, a distribution of the member’s share of 
the partnership profits or partnership capital, or 


(b) the member or a person with whom the member does not 
deal at arm’s length becomes indebted to the partnership or a 
person or partnership with whom the partnership does not deal at 
arm’s length, 
and it is established, by subsequent events or otherwise, that the 
loan, payment or indebtedness, as the case may be, was made or 
arose as part of a series of contributions and such loans, payments 
or other transactions, the contribution of capital shall be deemed not 
to have been made. 
Related Provisions: 251 — Arm’s length. 


History: Subsec. 40(3.13) added by 1995, c. 3,,subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.131) Specified member of a partnership — Where it can 
reasonably be considered that one of the main reasons that a mem- 
ber of a partnership was not a specified member of the partnership 
at all times since becoming a member of the partnership is to avoid 
the application of subsection (3.1) to the member’s interest in the 
partnership, the member is deemed for the purpose of that subsec- 
tion to have been a specified member of the partnership at all times 
since becoming a member of the partnership. 


Related Provisions: 127.52(2.1) — Parallel rule for minimum tax purposes. 


History: Subsec. 40(3.131) added by 1998, c. 19, subséc. 89(4), applicable after April 
26, 1995. 


(3.14) Limited partner — For the purpose of subsection (3.1), a 
member of a partnership at a particular time is a limited partner of 
the partnership at that time if, at that time or within 3 years after 
that time, 


(a) by operation of any law governing the partnership arrange- 
ment, the liability of the member as a member of the partnership 
is limited (except by operation of a provision of a statute of Can- 
ada or a province that limits the member’s liability only for 
debts, obligations and liabilities of the partnership, or any mem- 
ber of the partnership, arising from negligent acts or omissions 
or misconduct that another member of the partnership or an em- 
ployee, agent or representative of the partnership commits in the 
course of the partnership business while the partnership is a lim- 
ited pon, Leaienaiieela 
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ending at that time, or that earns income from a property that was 
owned by it throughout that period, unless in that period there was a 
substantial contribution of capital to the partnership or a substantial 
increase in the indebtedness of the partnership. 


Related Provisions: 40(3.16)— Amounts considered not to be substantial; 
40(3.17) —'Whether carrying on business before February 22, 1994; 
53(2)(c)(i.4)(E) — Effect of excluded interest on ACB of partnership with 1995. stub 
period income. 


ge nthe ones — re 1, 2010 aint legislation ( 27 
a amend Looe 40(3.14)( ) te - i 


partnership i is oncidered i to sale. a “capital gain. fr 
fiscal period of the partnership, of the member’ $ inte 
the end of the fiscal period, the member is a limited. _ 

partner, a “specified member” of the partnership and ie 


Sabena: 400. 14) saree an extended eereilies 
pose of ee whether a membe 


rene : 
ber asa’ piney is limited. However, aa! 10 NG does not apply in cases _ 
where a member’s liability is limited by operation of a statutory provision of Canada 
(or of a province) that limits the member’s liability only for the debts, obligations s 
and liabilities of a limited liability partnership. (or of any member of the partnership) . 
arising from negligent acts or omissions of another member of the partnership (or of 
an employee, agent or representative of the partnership) in the course of the partner- _ 
ship business and while the partnership is a limited liability partnership. : 


The Province of Quebec has amended its legislation concerning pratebaships ‘to allow 
partners to carry on their activities within a limited liability partnership. That legisla- 
tion refers to the civil law concept of “fault/fautes”. Paragraph 406. 14)(a) of the 
English version does not currently refer to the civil hone — of “fault” and i is 
amended to do so, effective after June 20, 2001. ‘a 


_ Proposed Amendment — 40(3. 14)(a) 
Letter from Dept. of Finance, July 11, 2003: See under 40(3.11). 


(b) the member or a person not dealing at arm’s length with the 
member is entitled, either immediately or in the future and either 
absolutely or contingently, to receive an amount or to obtain a 
benefit that would be described in paragraph 96(2.2)(d) if that 
paragraph were read without reference to subparagraphs (ii) and 


(vi); 


(c) one of the reasons for the existence of the member who owns 
the interest 


(1) can reasonably be considered to be to limit the liability of 
any person with respect to that interest, and 


(ii) cannot reasonably be considered to be to permit any per- 
son who has an interest in the member to carry on the per- 
son’s business (other than an investment business) in the 
most effective manner; or 


(d) there is an agreement or other arrangement for the disposi- 
tion of an interest in the partnership and one of the main reasons 
for the agreement or arrangement can reasonably be considered 
to be to attempt to avoid the application of this subsection to the 
member. 


Related Provisions: 96(2.4) — Definition of limited partner for purposes of at-risk 
amount. 


History: Para. 40(3.14)(a) amended by 2001, c. 17, subsec. 25(2), applicable after 
1997, Para. 40(3.14)(a) formerly read: 


(a) by operation of any law governing the partnership arrangement, the liability 
of the member as a member of the partnership is limited; 


Para. 40(3.14)(b) amended by 1998, c. 19, subsec. 89(5), applicable to fiscal periods 


History: Subsec. 40(3.15) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.16) Amounts considered not to be substantial — For the 
purpose of subsection (3.15), an amount will be spices eh not to 
be substantial where 


(a) the amount 


(i) was raised pursuant to the terms of a written agreement 
entered into by a partnership before February 22, 1994 to is- 
sue an interest in the partnership and was expended on ex- 
penditures contemplated by the agreement before 1995 (or 
before March 2, 1995 in the case of amounts expended to 
acquire a film production prescribed for the purpose of sub- 
paragraph 96(2.2)(d)(ii) the principal photography of which 
or, in the case of such a production that is a television series, 
one episode of the series, commences before 1995 and the 
production is completed before March 2, 1995, or an interest 
in One or more partnerships all or substantially all of the pro- 
perty of which is such a film production), 


(ii) was raised pursuant to the terms of a written agreement 
(other than an agreement referred to in subparagraph (i)) en- 
tered into by a partnership before February 22, 1994 and was 
expended on expenditures contemplated by the agreement 
before 1995 (or before March 2, 1995 in the case of amounts 
expended to acquire a film production prescribed for the pur- 
pose of subparagraph 96(2.2)(d)(ii) the principal photogra- 
phy of which or, in the case of such a production that is a 
television series, one episode of the series, commences 
before 1995 and the production is completed before March 2, 
1995, or an interest in one or more partnerships all or sub- 
stantially all of the property of which is such a film produc- 
tion), 


(iii) was used by the partnership before 1995 (or before 
March 2, 1995 in the case of amounts expended to acquire a 
film production prescribed for the purpose of subparagraph 
96(2.2)(d)(i1) the principal photography of which or, in the 
case of such a production that is a television series, one epi- 
sode of the series, commences before 1995 and the produc- 
tion is completed before March 2, 1995, or an interest in one 
or more partnerships all or substantially all of the property of 
which is such a film production) to make an expenditure re- 
quired to be made pursuant to the terms of a written agree- 
ment entered into by the partnership before February 22, 
1994, or 


(iv) was used to repay a loan, debt or contribution of capital 
that had been received or incurred in respect of any such 
expenditure; 


(b) the amount was raised before 1995 pursuant to the terms of a 
prospectus, preliminary prospectus, offering memorandum or re- 
gistration statement filed before February 22, 1994 with a public 
authority in Canada pursuant to and in accordance with the se- 

96(2.2)(d)(ii) and (vi); curities legislation of Canada or of a province and, where re- 
eon 40(3.14) added .by 1995, ¢: 3, subsec. 12(2), ‘applicable after February 21, ee ee pie oa 
amounts expended to acquire a film production prescribed for 
the purpose of subparagraph 96(2.2)(d)(ii), or an interest in one 
or more partnerships all or substantially all of the property of 
which is such a film production) on expenditures contemplated 
by the document that was filed before February 22, 1994; 


that end after November 1994. The para. formerly read: 


(b) the member or a person with whom the member does not deal at arm’s length 
is entitled to receive an.amount or obtain a benefit that would-be described in 
paragraph 96(2.2)(d) if it were read without reference to subparagraphs 


(3.15) Excluded interest — For the purpose of subsection (3.1), 
an excluded interest in a partnership at any time means an interest 
in a partnership that actively carries on a business that was carried 
on by it throughout the period beginning February 22, 1994 and 
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(c) the amount was raised before 1995 pursuant to the terms of 
an offering memorandum distributed as part of an offering of 
securities where 


(i) the memorandum contained a complete or substantially 
complete description of the securities contemplated in the of- 
fering as well as the terms and conditions of the offering, 


(ii) the memorandum was distributed before February 22, 
» 1994, 


(iii) solicitations in respect of the sale of the: securities con- 
templated by the memorandum were made before February 
22, 1994, 


(iv) the sale of the securities was substantially in accordance 
with the memorandum, and 


(v) the funds are expended in accordance with the memoran- 
dum before 1995 (except that the funds may be expended 
before March 2, 1995 in the case of a partnership all or sub- 
stantially all of the property of which is a film production 
prescribed for the purpose of subparagraph 96(2.2)(d)(i1) the 

_ principal photography of which or, in the. case of such a pro- 
duction that is a television series, one episode of the series, 
commences. before 1995 and the. production is completed 
before March 2, 1995, or an interest in one or more partner- 
ships all or substantially all of the property of which is such a 
film production); or 


(d) the amount was used for an activity that was carried on by 
the partnership on February 22, 1994 but not for a-significant 
expansion of the activity nor for the acquisition or production of 
a film production. 


Related Provisions: 40(3.17) — Partnership deemed to have carried on business 
before Feb. 22, 1994; 40(3.18)(d) — Grandfathering of certain partnership interests. 


History: Subsec. 40(3. ai added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.17) Whether carrying on business before February 22, 
1994 — For the purpose of subsection (3.15), a partnership in re- 
spect of which paragraph (3.16)(a), (b) or (c) applies shall be con- 
sidered to have actively carried on the business, or earned income 
from the property, contemplated in the document referred to in that 
paragraph throughout the period beginning February 22,1994 and 
ending on the earlier of the closing date, if any, stipulated in the 
document and January 1, 1995. 


History: Subsec. 40(3.17) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.18) Deemed partner — For the purpose of Sbseehion (3.1), a 
member of a partnership who acquired. an interest in the partnership 
after February 22, 1994 shall be deemed to have held the interest on 
February 22, 1994 where the member acquired the interest 


(a) in circumstances in which 
(i) paragraph 70(6)(d.1) applied, 
(ii) where the member is an individual, the member’ s spouse 
or common-law partner held the partnership interest on Feb- 
ruary 22, 1994, 


(iii) where the member is a trust, the taxpayer by whose will 
the trust was created held the pasinerships interest on Febru- 
ary 22, 1994, and 


(iv) the partnership interest was, immediately before the 
death of the spouse or common-law partner or the taxpayer, 
as the case may be, an excluded interest; 


(b) in circumstances in which 
(i) paragraph 70(9.2)(c) applied, 


(ii) the member’s parent held the partnership interest on Feb- 
ruary 22, 1994, and 


(iii) the partnership interest was, immediately before the par- 
ent’s death, an excluded interest; 


(c) in circumstances in which 
(i) paragraph 70(9.3)(e) applied, 


S.40(3.3)(a) 


(ii) the trust referred to in subsection 70(9.3) or the taxpayer 
by whose will the trust was created held the partnership inter- 
est on February 22, 1994, and 


(iii) the partnership interest was, immediately before the 
death of the spouse or common-law partner referred to in 
subsection 70(9.3), an excluded interest; or 


(d) before 1995 pursuant to a document referred to in subpara- 
graph (3.16)(a)(i) or paragraph (3.16)(b) or (c). 
Related Provisions: 252(2)(a) — Extended meaning of “parent”. 
History: Subparas. 40(3.18)(a)(ii), (a)(iv) and (c)(iii) amended by 2000, c. 12, Sch. 2, 
s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 


seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 


Subsec. 40(3.18) added by 1995, c. 3, subsec, 12), applicable after February 21, 
1994. 


(3.19) Non-application of subsec. (3) — Subsection (3) does 
not apply in any case where subsection (3:1) applies. 


History: Subsec. 40(3.19) added by 1995, c. 3, subsec. 12(2), applicable after Febru- 
ary 21, 1994. 


(3.2) Non-application of subsec. (3.1) — Subsection (3.1) does 
not apply in any case where paragraph 98(1)(c) or 98.1(1)(c) 
applies. 

History: Subsec. 40(3.2) added by 1995, c. 3, subsec. 12(2), applicable after February 
217199425" 


(3.21) Deemed capital gain under s. 180.01 — If, in respect-of 
a taxation year, a taxpayer has made an election under subsection 
180.01(1), the amount deemed to be a'capital gain under paragraph 
180.01(2)(b) is deemed to be a gain from the disposition of property 
for the taxation year. 

Related Provisions: 122.5(1)‘adjusted income”(a)(ii), -122:6‘adjusted _in- 
come’’(a)(ii), 122.7(1)“adjusted: net income’’(b) — Inclusion. under :40(3:21) :does not 
affect entitlement to GST/HST Credit, Child Tax Benefit or Working Income Tax Ben- 
efit; 180.2(1)‘adjusted income’’(a)(iit) — Inclusion under 40(3.21)'does not-affect Old 
Age Security clawback. 


History: Subsec, 40(3.21).added by 2010, c. 25, s. 8, deemed to-have come into force 
on March 4, 2010. 


(3.3) When subsection (3.4) applies — Subsection (3.4) ap- 
plies when 


(a) a corporation, trust or partnership (in this subsection and sub- 
section (3.4) referred to as the “transferor”) disposes of a partic- 
ular capital property (other than depreciable property of a pre- 
scribed class) otherwise than ina disposition described in any of 
paragraphs (c) to (g) of the definition aga loss” in sec- 
tion 54; 


ropos od ‘Amendment: — 40(3.3)(a) 
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S. 40(3.3)(a) 


to. these continuity 1 rules on a basis similar to dis r 


ns of shares of domes 
corporations. | 
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(b) during the relief that nyo idl 30 ak ieee atid ilies 30 
days after the disposition, the transferor or a person affiliated 
with the transferor acquires a property (in this subsection and 
subsection (3.4) referred to as the “substituted property”) that is, 
or is identical to, the particular property; and 


(c) at the end of the period, the transferor or a person affiliated 
with the transferor owns the substituted property. 
Related Provisions: 93(2)-(2.3) — Loss on disposition of share of foreign affiliate; 
95(2)(h)—(h.5) — Application to FAPI; 251.1 — Affiliated persons. 


History: Subsecs. 40(3.3) added by 1998, c. 19, subsec. 89(6), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. 


Selected Cases [subsec. 40(3.3)]: 10737 Newfoundland Ltd. v. R., [2011] 6 
C.T.C, 2141 (TCC) (Stop-loss rule inapplicable where properties not identical). 
I.T. Application Rules: 26(5)(c)(ii)(A) (where property owned since June 18, 1971). 
CRA Audit Manual: 29.2.4: Specific exceptions to capital gain and loss rules. 


(3.4) Loss on certain properties — If this subsection applies 
because of subsection (3.3) to a disposition of a particular property, 


(a) the transferor’s loss, if any, from the disposition is deemed to 
be nil, and 


(b) the amount of the transferor’s loss, if any, from the disposi- 
tion (determined without reference to paragraph (2)(g) and this 
subsection) is deemed to be a loss of the transferor from a dispo- 
sition of the particular property at the time that is immediately 
before the first time, after the disposition, 


(i) at which a 30-day period begins throughout which neither 
the transferor nor a person affiliated with the transferor owns 


(A) the substituted property, or 


(B) a property that is identical to the substituted property 
and that was acquired after the day that is 31 days before 
the period begins, 
(ii) at which the property would, if it were owned by the 
transferor, be deemed by section 128.1 or subsection 149(10) 
to have been disposed of by the transferor, 


(iii) that is immediately before control of the transferor is ac- 
quired by a person or group of persons, where the transferor 
is a corporation, 


(iv) at which the transferor or a person affiliated with the 
transferor is deemed by section 50 to have disposed of the 
property, where the substituted property is a debt or a share 
of the capital stock of a corporation, or 


(v) at which the winding-up of the transferor begins (other 
than a winding-up to which subsection 88(1) applies), where 
the transferor is a corporation, 


Proposed Amendment — 40(3. 4y(oy(v) : 
(v) if the transferor is a corporation, a 


(A) for the purposes of computing the transferor’ Ss for- 
_ eign accrual property income, exempt surplus or deficit, 
hybrid surplus or deficit, and taxable surplus or deficit, 
_ in respect of a taxpayer for a taxation year of the trans- 


Income Tax Act, Part I, Division B 


(ID a designated liq dati 
the: ring a Se b subsactin 


Technical Notes: Sce ay 4003. 0, 


and, for the purpose of paragraph (b), where a partnership Sificewise 
ceases to exist at any time after the disposition, the partnership is 
deemed not to have ceased to exist, and each person who was a 
member of the partnership immediately before the partnership 
would, but for this subsection, have ceased to exist is deemed to 
remain a member of the partnership, until the time that is immedi- 
ately after the first time described in subparagraphs (b)(i) to (v). 


Related Provisions: 13(21.2)— Parallel rule for depreciable capital property; 
14(12) — Parallel rule for eligible capital property; 18(13)-(15) — Parallel rule for 
share or debt owned by financial institution; 40(3.5) — Deemed identical property; 
40(3.6) — Where share in corporation disposed of to the corporation; 40(3.61) — Ex- 
ception where estate loss carried back; 69(5)(d) — No application where corporate pro- 
perty appropriated by shareholder on windup; 87(2)(g.3) — Amalgamations — contin- 
uing corporation; 93(2)-(2.3), (4) — Loss on disposition of share of foreign affiliate; 
95(2)(e)(v)(A)(II) — Designated liquidation and dissolution of foreign affiliate; 
95(2)(h.1)(v) — Parallel rules for FAPI; 112(3)-(4.22) — Reduction in capital loss on 
shares where dividends previously paid; 139.1(18) — Holding corporation deemed not 
to acquire control of insurer on demutualization; 248(12) — Whether pioperties are 
identical; 256(6)—-(9) — Whether control acquired. 


History: Subsecs. 40(3.4) added by 1998, c. 19, subsec. 89(6), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation are 
subsection 85(1). 


CRA Audit Manual: 29.2.4: Specific exceptions to capital gain and loss rules. 


(3.5) Deemed identical property — For the purposes of subsec- 
tions (3.3) and (3.4), 


(a) a right to acquire a property (other than a right, as security 
only, derived from a mortgage, hypothec, agreement for sale or 
similar obligation) is deemed to be a property that is identical to 
the property; 

(b) a share of the capital stock of a corporation that is acquired 
in exchange for another share in a transaction to which section 
51, 85.1, 86 or 87 applies is deemed to be a property that is 
identical to the other share; 


_ Proposed Amendment — -40(3.5)(b) 


(b)a a Shee: of the capital stock of a corporation. that is ac e ir 
in exchange for another share in a transaction is deemed to ba 
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. 1996 and that i is. described i in 
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: ns ‘such a sie If fhe: Dxpayer then ceed that share for ea Hai for 
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dus disposition as in the above example. 


Paragraplt 40(3.5)(b) is amended to deem a share that j ds acquired i in excl e for : 


another share under section 85.1 to. be identical to that other share Only if the loss in 


respect of the exchanged share is suspended at, Ne time of the exchange by virtue of 


subsections 406. 3) and G. 4). 


This amendment to paragraph 40. 5) b) app. ie 
cur after April 26, 1995, eee to the comin 
enacted subsection AGS)... : 


Letter from Dept. of Finance, Nov. 17, 199 see 


Mr. Steve Suarez, ‘Bennett Jones. Verchere, Toronto 2 > 
Re: Proposed Subsections 400. 3-3. 5) : Loss deferral rules 


ia Mr. Suarez: 


tions 40(3.3) and following, with Lawrence Purdy of this Division. 


You have described a situation in which you consider that these provisions may oper- i; 
ate inappropriately, and have asked for our comments. As I understand that you have 
a client for whom this is an immediate, concem, we have given this some ‘priority. 


The proposals include a few provisions directed at special c Cimsncé., One as 
these is proposed paragraph 40(3.5)(b), which is meant to cover cases where shares _ 
are exchanged for one another. Paragraph 40(3. 5)(b) would treat a share that was — 
acquired in exchange for another share, in a transaction | to which section 51, 85.1, 86 
or 87 applies, as being identical to the other share. This ensures, for example, that a- 
loss that is deferred on the transfer. of 2 a share to an affiliate will not be recognized if 
the share is merely. replaced ‘with another share under one of those provisions. Even — 
though it may be argued that the former share is no longer held by an affiliated per 
son (since that share no longer exists), paragraph 40(3. yb) causes: the new share i in. 


effect to take its place for this purpose. 


Your concern, as I understand it, is that paragraph 406. 5)(b) may apply. ‘hot tiny 


holder who chooses to do so. may find that paragraph 40(3. 5)(b) forces a deferral of 
—even though the loss arises from the section 85.1 orchard itself, not 


to dapeston: of property i, oc- ‘ . 
g-into-force POOR: that t originally 


Tam writing further to. sole ecco le of aoe tae Tax Act qubecs a 


( 3) to 3.5) set out rules that would apply where, in general 

| corporation, partnership or trust would otherwise realize a loss on disposi- 

tion of a eaves gesite prepeny & to an angesibe person. The rules would — 
ef 


S. 40(3.5)(c) 


We will consider further how this policy view can best be accommodated in the pro- 


posed legislation. Given the tight time-line we are on, it may not be possible to rec- 
ommend a clarifying change before the legislation i is introduced, In that case, we will 


recommend that the change be included in a future set of technical amendments. 


While 1 cannot, as you know, offer any assurance that either the Minister or Parlia- 
ment itself will agree with the recommendations we intend to make in this regard, I 
pepe this ‘summary of o our views is aan L 


<S 


D ‘Yours since 


_ Len Farber _ ee . 

Director General, To Legislation Division : : 
Letter from ae of Finance, Sept. 15, 1998: . 
Dear [xxx]: 


I am writing further to a recent Silanee of messages between [xxx] an Lawrence 


Purdy of this Division, regarding Income Tax Act subsections 40(3.3) and following. 


T understand that you and [xxx] are working together on a particular transaction to 


which these provisions may ~ relevant, and that Dxxx] pes asked that you and he be 
given the same information. — 


Subsections 40(3. 3) to 3. 5) set out rales that oy where, i in n general terms, 2 cerpo- 


ration, partnership or trust would otherwise realize a loss on a disposition of a non- 


depreciable capital property to an affiliated person. The rules defer the recognition of — 
that loss until the earliest of several possible subsequent events, the most typical of 
which is that the property (or an identical property) is no longer held by a person who 
is affiliated with the initial transferor. Once the property has left the affiliated popula- 
Hons the initial transferor can recognize that deferred loss. 


The | provisions include a few rules directed at special circumstances. One of those is 
paragraph 40(3.5)(b), which is meant to cover cases where shares are exchanged for 
one another. Paragraph 40(3.5)(b) treats a share that was acquired in exchange for 
another share, i in a transaction to which section 51, 85.1, 86 or 87 applies, as being 
identical to the other share. This ensures, for example, that a loss that is deferred on 
the transfer of a share to an affiliate will not be recognized if the share is merely 


replaced with another share under one of those provisions. Even though it may be 


argued that the former share is no longer held by an affiliated person (since that share 
no longer exists), aaa 40(3.5)(b) causes the new share in effect to take its place 
for this purpose. _ L _ 


Your concern, which has also been piiccd with us by others in the past, is that para- 
graph - 40(3.5)(b) may apply not only where the section 85.1 exchange takes place 
after the initial transfer of a share to an affiliated person, but also where the section 
85.1 exchange is itself that initial transfer. In other words, paragraph 40(3.5)(b) 
might apply to any exchange to which section 85.1 applies. If this is the case, then 
the clear intention of section 85.1 to permit a loss to be realized on such an exchange, 
at least in some circumstances, would be contradicted — the shares taken back would 
be deemed to be identical to the shares sven up, and the loss would be deferred 
under subsection 406. 4). 


I agree that this would not be z an appropriate female at least where the vendor and the 
purchaser (as they are described in subsection 85.1(1) are not affiliated. That is, I 
agree that it ought in policy terms to be possible for a vendor to realize a loss on an 
exchange of shares of an acquired corporation for shares of a purchaser that is not 
affiliated with the yendor immediately ; after the exchatae 


We will recommend that a clarifying change to the ecu ies be adie ina 
future package of amendments. Since the change would be a strictly technical correc-_ 


tion to the rules as they were enacted, I expect to recommend that the change apply 


as of the date the rules themselves took effect — ‘that i is, to die cece of Dopey 
that occur after April 26, 1995. ~ 


As you know, I cannot offer any assurance that either the Minister or Pariaeat 
itself will agree with the recommendations we intend to make i in this regard. None- 


theless, T hope this summary of our views is ee 


Yours sincerely, 6 


Brian Emmewein, Director, Tax Legislation Division — 


where the section 85.1 exchange takes place < after the initial transfer of a share | toan © 


affiliated person, but also where the section 85.1 exchange i is itself that initial tran 


fer. In other words, paragraph 40(3.5)(b) might apply to any exchange to which Sec _ 
tion 85.1 applies. If this is the case, then the clear intention of section 85.1 to permit 


a loss to be realized on such an exchange, at least in some circumstances, would be 


contradicted — the shares taken back would be deemed to be identical to the shares — 


given up, and the loss would be deferred under subsection 4003. 4). 


I agree that this would not be an appropriate result, at least where the eae and the _ 


purchaser (as they are described in subsection 85. (D(a) are not affiliated. That is, I 
agree that it ought in policy terms to be possible for ¢ a vendor 


affiliated with the vendor immediately after the exchange. — 


realize a loss on an 
exchange of shares of an acquired corporation for shares of a purchaser that is not 
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(b.1) a share of the capital stock of a SIFT wind-up corporation 
in respect of a SIFT wind-up entity is, if the share was acquired 
before 2013, deemed to be a property. that is identical to equity 
in the SIFT wind-up entity; 


(c) where subsections (3.3) and (3.4) apply to the disposition by 
a transferor of a share of the capital stock of a corporation, and 
after the disposition the corporation is merged with one or more 
other corporations, otherwise than in a transaction in respect of 
which paragraph (b) applies to the share, or is wound up in a 
winding-up to which subsection 88(1) applies, the corporation 
formed on the merger or the parent (within the meaning assigned 
by subsection 88(1)), as the case may be, is deemed to own the 
share while it is affiliated with the transferor; and 


S. 40(3.5)(c) 


(i) the particular corporation i: 
one or more other corporations, otherwi 
tion in respect of which paragraph (b) applie 
then the corporation formed on the merger or combi 


is affiliated with the transferor, 
(ii) the particular corporation is wound up in a winding-up — 
to which subsection 88(1) applies, then the parent (within — 
_ the meaning assigned by subsection 88(1)) is deemed to 
own the share while the parent is affiliated with the trans-— 
feror, or * Soa. ey ies tee 


(iii) the particular corporation is liquidated | and dissolved, 


ENS 


the liquidation and dissolution is a qualifying liquidation — 


and dissolution (within the meaning assigned by subsection 
88(3.1)) of the corporation or a designated liquidation and — 
dissolution (within the meaning assigned by subsection — 
95(1)) of the corporation, and the transferor is a foreign af- 
filiate of a taxpayer, then for the purposes of computing the 
transferor’s foreign accrual property income, exempt sur- 
plus or deficit, hybrid surplus or deficit, and taxable surplus 
or deficit, in respect of the taxpayer for a taxation year of 
the transferor, the taxpayer referred to in subsection 88(3.1) 
or the particular shareholder referred to in the definition 
“designated liquidation and dissolution” in subsection 
95(1), as the case may be, is deemed to own the share while 
the taxpayer or particular shareholder is affiliated with the 
transferor; and : 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 6(8), 

will amend para. 40(3.5)(c) to read as above, applicable in respect of mergers or 


combinations that occur, and windings-up and liquidations and dissolutions that be- 
gin, after August 19, 2011. 


See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: See under 40(3.3)(a), 


(d) where subsections (3.3) and (3.4) apply to the disposition by 
a transferor of a share of the capital stock of a corporation, and 
after the disposition the share is redeemed, acquired or cancelled 
by the corporation, otherwise than in a transaction in respect of 
which paragraph (b) or (c) applies to the share, the transferor is 
deemed to own the share while the corporation is affiliated with 
the transferor. 

Related Provisions: 87(2)(g.4) — Amalgamations — continuing _ corporation; 

95(2)(e)(v)(A)(IH) — Designated liquidation and dissolution of foreign affiliate. 

History: Para. 40(3.5)(b.1) added by 2009, c. 2, subsec. 10(1), applicable to disposi- 

tions that occur after November 27, 2008. 

Para. 40(3.5)(a) amended to add “hypothec” by 2001, c. 17, s. 205, in force June 14, 

2001. 

Subsecs. 40(3.5) added by 1998, c. 19, subsec. 89(6), applicable, subject to s, 247 of 

1998, c. 19 (grandfathering rule reproduced at the end of the Act), to dispositions of 

property that occur after April 26, 1995. 

Selected Cases [subsec. 40(3.5)]: /0737 Newfoundland Ltd. y. R., [2011] 6 

C.T.C. 2141 (TCC) (Stop-loss rule inapplicable where properties not identical); 


Cascades Inc. v. R., [2010] 1 C.T.C. 1 (FCA); rev’ g [2008] 5 C.T.C. 2153 (TCC) (Pro- 
vision applies even if three conditions of 40(3.3) not met). 


CRA Audit Manual; 29.2.4: Specific exceptions to capital gain and loss rules. 


(3.6) Loss on [redeemed] shares — Where at any time a tax- 
payer disposes, to a corporation that is affiliated with the taxpayer 
immediately after the disposition, of a share of a class of the capital 
stock of the corporation (other than, a share that is a distress pre- 
ferred share as defined in subsection 80(1)), 


Proposed Amendment — 40(3.6) opening words | 


(3.6) Loss on shares — If at any time a taxpayer disposes, to a 
corporation that is affiliated with the taxpayer immediately after 
the disposition, of a share of a class of the capital stock of the 
corporation (other than a share that is a distress preferred share 


ation — 
_ is deemed to own the share while the corporation so formed _ 


‘Income Tax Act, Part I, Division B 


to 
be nil; and aD 
(b) in computing the adjusted cost base to the taxpayer after that 
time of a share of a class of the capital stock of the corporation 
owned by the taxpayer immediately after the disposition, there 
shall be added the proportion of the amount of the taxpayer’s 
loss from the disposition (determined without reference to para- 
graph (2)(g) and this subsection) that 


(i) the fair market value, immediately after the disposition, of 
the share 
is of 

(ii) the fair market value, immediately after the disposition, 

of all shares of the capital stock of the corporation owned by 

the taxpayer. 
Related Provisions: 40(3.61)— Exception where estate loss carried back; 
53(1)(f.2) — Addition to adjusted cost base; 69(5)(d) — No application where corpo- 
rate property appropriated by shareholder on windup; 84(3) — Deemed dividend of ex- 
cess of proceeds over paid-up capital; 251.1 — Affiliated persons. 


History: Subsecs. 40(3.6) added by 1998, c. 19, subsec. 89(6), applicable, subject to s. 
247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. 


Selected Cases [subsec. 40(3.6)]: Hess v. R., [2008] 4 C.T.C. 2059 (TCC) 
(Provision refers to the corporation buying back its own shares). 


CRA Audit Manual: 29.2.4: Specific exceptions to capital gain and loss rules. 


(3.61) Exception— estate loss carried back — If, in the 
course of administering the estate of a deceased taxpayer, the tax- 
payer’s legal representative elects in accordance with subsection 
164(6) to treat all or any portion of the estate’s capital loss (deter- 
mined without reference to subsections (3.4) and (3.6)) from the 
disposition of a share of the capital stock of a corporation as a capi- 
tal loss of the deceased taxpayer from the disposition of the share, 
subsections (3.4) and (3.6) apply to the estate in respect of the loss 
only to the extent that the amount of the loss exceeds the portion of 
the loss to which the election applies. 


History: Subsecs. 40(3.61) added by 2005, c. 19, s. 13, applicable to losses from dis- 
positions that occur or occurred after March 22, 2004. 


(3.7) Losses of non-resident — If an individual disposes of a 
property at any time after having ceased to be resident in Canada, 
for the purposes of applying subsections 100(4), 107(1) and 112(3) 
to (3.32) and (7) in computing the individual’s loss from the 
disposition, 
(a) the individual is deemed to be a corporation in respect of 
dividends received by the individual, or deemed under Part XIII 
to have been paid to the individual, at a particular time that is 
after the time at which the individual last acquired the property 
and at which the individual was non-resident; and 


(b) an amount on account of 


(i) each taxable dividend received by the individual at a par- 
ticular time described in paragraph (a), and 


(ii) each amount deemed under Part XIII to have been paid to 
the individual at a particular time described in paragraph (a), 
as a dividend from a corporation resident in Canada, to the 
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extent that the amount can reasonably be considered to relate 
to the property, 


is deemed to be a taxable dividend that was received by the indi- 

vidual and that was deductible under section 112 in computing 

the individual’s taxable income or taxable income earned in 

Canada for the taxation year that includes that particular time. 
Related Provisions: 119 — Credit to former resident where stop-loss rule applies; 
128.1(6)(b), 128.1(7)(e) — Returning former resident of Canada. 


History: Subsec. 40(3.7) added by 2001, c. 17, subsec. 25(3), applicable to. disposi- 
tions after December 23, 1998 by individuals who cease to be resident,in Canada after 
October 1, 1996. 


(4) Disposal of principal residence to spouse or trust, for 
spouse [or common-law partner] — Where a taxpayer has, 
after 1971, disposed of property to an individual in circumstances to 
which subsection 70(6) or 73(1) applied, for the purposes of com- 
puting the individual’s gain from the disposition of the property 
under paragraph (2)(b) or (c), as the case may be, 


(a) the individual shall be deemed to have owned the property 
throughout the period during which the taxpayer owned it; 
Selected Cases [para. 40(4)(a)]: Dumais v. MNR, [1990] 1 C.T.C. 342 (FCTD) 

(Capital gain from disposition of community property taxable to husband alone), 
(b) the property «shall be deemed to have been the individual’s 
principal residence 


(i) in any case where subsection 70(6) is applicable, for any 
taxation year for which it would, if the taxpayer had desig- 
nated it in prescribed manner to have been the taxpayer’s 
principal residence for that year, have been the taxpayer’s 
principal residence, and 


(ii) in any case: where subsection 73(1) is applicable, for any 
taxation year for which it was the taxpayer’s principal resi- 
dence; and 


(c). where the individual is a trust, the trust shall be deemed to 
have been resident in Canada during each taxation year during 
which the taxpayer was resident in Canada. 

Related Provisions: 40(7.1) — Effect of election to trigger capital gains exemption. 

Regulations: 2301 (prescribed manner of designation). 

Interpretation Bulletins: IT-120R6: Principal residence. 


(5) [Repealed] - 
History: Subsec. 40(5) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s. 12, applicable 
to dispositions occurring after 1990. Subsec. 40(5) formerly read: 


(5) Where principal residence is property of trust for spouse — For the pur- 
poses of determining whether any property of a trust described in subsection 
70(6) or:73(1) was its principal residence for any taxation year, the reference in 
paragraph (a) of the definition “principal. residence”. in section 54 to “the tax- 
payer” shall be read as if it were a reference to the spouse referred to in subpara- 
graph 70(6)(b)(i) or 73(1)(c)(i), as. the case may be. 


(6) Special rule concerning principal residence — Where a 
property was owned by. a taxpayer,, whether jointly with another 
person or otherwise, at the end of 1981 and continuously thereafter 
until disposed of by the taxpayer, the amount of the gain determined 
under paragraph (2)(b) in respect of the disposition shall not exceed 
the.amount, if any, by which the total of 


(a) the taxpayer’s gain calculated in accordance with paragraph 
(2)(b) on the assumption that the taxpayer had disposed of the 
property on December 31, 1981 for proceeds of disposition 
equal to its fair market value on that date, and 


(b) the taxpayer’s gain calculated in accordance with paragraph 
(2)(b) on the assumption that that paragraph applies and that 


(i) the taxpayer acquired the property on January 1, 1982 ata 
cost equal to its proceeds of disposition as determined under 
paragraph (a), and 


(ii) the description of B in paragraphs (2)(b) is read without 
reference to “one plus” 


exceeds 


(c) the amount, if any, by which the fair market value of the 
_ property on December 31, 1981 exceeds the proceeds of disposi- 


S.:40(9) 


tion of the property determined without reference to this 

subsection. 
Related Provisions: 40(7.1) — Effect of election to trigger capital gains exemption. 
History: Subpara. 40(6)(b)(ii) amended by 1995, c. 3, subsec. 12(3), applicable to dis- 
positions that occur after February 22, 1994. Subpara. (ii) formerly read: 

(ii) subparagraph (2)(b)(i) is read without reference to “one plus” 
Interpretation Bulletins: IT-120R6: Principal residence. 


(7) Property in satisfaction of interest in trust — Where pro- 
perty has been acquired by a taxpayer in satisfaction of all or any 
part of the taxpayer’s capital interest in a trust, in circumstances to 
which subsection 107(2) applies and subsection 107(4) does not ap- 
ply, for the purposes of paragraph (2)(b) and the definition “princi- 
pal residence” in section 54, the taxpayer shall be deemed to have 
owned the property continuously since the. trust last. acquired it. 
Related Provisions: 40(7:1) — Effect of election to trigger capital gains exemption; 
107(2.01) — Principal residence distribution by spouse trust. 


Interpretation Bulletins: IT-120R6: Principal residence; IT-437R: Ownership of 
property (principal residence). 


(7.1) Effect of election under subsec. 110. 6(19) — Where an 
election was made under subsection 110.6(19) in respect of a pro- 
perty of a taxpayer that was the taxpayer’s principal residence for 
the 1994 taxation year or that, in the taxpayer’s return of income for 
the taxation year in which the taxpayer disposes of the property or 
grants an option to acquire the property, is designated as the. tax- 
payer’s principal residence, in determining, for the purposes of par- 
agraph (2)(b) and subsections (4) to (7), the day on which the pro- 
perty was last acquired or reacquired by the taxpayer and the period 
throughout which the property was owned by the taxpayer this Act 
shall be read without reference to subsection 110.6(19). 

History: Subsec..40(7.1) added by 1995, c. 3, subsec. 12(4), applicable to dispositions 
that occur after February 22, 1994. 


Interpretation Bulletins: IT-120R6: Principal residence. 


(8) Application of subsec. 70(10) — The definitions in subsec- 
tion 70(10) apply to this section. 


Origin of subsec. 40(8): R.S.C. 1985, c: 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 70(10)). 


(9) Additions to taxable Canadian property — If a non-resi- 
dent person disposes of a taxable Canadian property 


(a) that the person last acquired before April 27, 1995, 


(b) that would not be a taxable Canadian property immediately 
before the disposition if section 115 were read as it applied to 
dispositions that occurred on April 26, 1995, and 


(c) that would be a taxable Canadian property immediately 
before the disposition if section 115 were read as it applied to 
dispositions that occurred on January 1, 1996, 


the person’s gain or loss. from the disposition is deemed to be the 
amount determined by the formula 


AXB/C 
where 


A is the amount of the gain or loss determined without reference to 
this subsection; 


Bis the number of calendar months in the period that begins with 
May 1995 and ends with the calendar month that includes’ the 
time of the disposition; and 


C is the number of calendar months in the period that begins. with 
the calendar month in which the person last-acquired the pro- 
perty and ends with the calendar month that includes the time of 
the disposition. 

Related Provisions: ITAR 26(30) — Relief for ‘property held since pre-1972 does 


not apply to property that became taxable Canadian property due to amendments effec- 
tive 1995. 


History: The portion of subsec. 40(9) before the formula amended by 2001, c. 17, 
subsec. 25(4), applicable to dispositions that occur after April 26, 1995. The portion 
formerly read: 


(9) Where:a non-resident person disposes of a taxable Canadian property that the 
person last acquired before April 27, 1995 and that would not be a taxable Cana- 
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dian property immediately before the disposition if section 115 were read as it 
applied to dispositions that occurred on April 26, 1995, the person’s gain or loss 
from the disposition is deemed to be the amount determined by the formula 


Subsec. 40(9) added by 1998, c. 19, subsec. 89(7), applicable, subject to s. 247 of the 
said c. 19 (grandfathering rule reproduced at the end of the Act), to dispositions of 
property that occur after April 26, 1995. 


(10) Application — Subsection (11) applies in computing at any 
particular time a corporation’s gain or loss (in this subsection and 
subsection (11) referred to as the “new gain” or “new loss’, as the 
case may be), in respect of any part (which in this subsection and 
subsection (11) is referred to as the “relevant part” and which may 
for greater certainty be the whole) of a foreign currency debt of the 
corporation, arising from a fluctuation in the value of the currency 
of the foreign currency debt (other than, for greater certainty, a gain 
or a capital loss that arises because of the application of subsection 
111(12)), if at any time before the particular time the corporation 
realized a capital loss or gain in respect of the foreign currency debt 
because of subsection 111(12). 


History: Subsec. 40(10) added by 2009, c. 2, subsec. 10(2), applicable after 2005. 


(11) Gain or loss on foreign currency debt — If this subsec- 
tion applies, the new gain is the positive amount, or the new loss is 
the negative amount, as the case may be, determined by the formula 


A+B-C 
where 
A is 
(a) if the corporation would, but for any application of sub- 


section 111(12), recognize a new gain, the amount of the new 
gain, determined without reference to this subsection, or 


(b) if the corporation would, but for any application of sub- 
section 111(12), recognize a new loss, the amount of the new 
loss, determined without reference to this subsection, multi- 
plied by (-1); 

B is the total of all amounts each of which is that portion of the 
amount of a capital loss realized by the corporation at any time 
before the particular time, in respect of the foreign currency debt 
and because of subsection 111(12), that is reasonably attributa- 
ble to 


(a) the relevant part of the foreign currency debt at the partic- 
ular time, or 


(b) the forgiven amount, if any, (within the meaning assigned 
by subsection 80(1)) in respect of the foreign currency debt 
at the particular time; and 


C is the total of all amounts each of which is that portion of the 
amount of a gain realized by the corporation at any time before 
the particular time, in respect of the foreign currency debt and 
because of subsection 111(12), that is reasonably attributable to 


(a) the relevant part of the foreign currency debt at the partic- 
ular time, or 


(b) the forgiven amount, if any, (within the meaning assigned 
by subsection 80(1)) in respect of the foreign currency debt 
at the particular time. 


Related Provisions: 40(10) — Conditions for 40(11) to apply. 
History: Subsec. 40(11) added by 2009, c. 2, subsec, 10(2), applicable after 2005. 


(12) Donated flow-through shares — If at any time a taxpayer 
disposes of one or more capital properties that are included in a 
flow-through share class of property and subparagraph 38(a.1)(i) or 
(iii) applies to the disposition (in this subsection referred to as the 
“actual disposition”), then the taxpayer is deemed to have a capital 
gain from a disposition at that time of another capital property equal 
to the lesser of 


(a) the taxpayer’s exemption threshold at that time in respect of 
the flow-through share class of property, and 


(b) the total of all amounts each of which is a capital gain from 
the actual disposition (for greater certainty, calculated. without 
reference to this subsection). 


Income Tax Act, Part I, Division B 


Related Provisions: 38.1 — Acquisition of flow-through share on rollover; 
89(1)“capital dividend account’(a)(i)(A), (B.1) — Disposition under 40(12) excluded 
from CDA. 


History: Subsec. 40(12) added by 2011, c. 24, s. 5, applicable to dispositions made 
after March 21, 2011. 


Definitions [s. 40]: “acquired” —40(7.1), 256(7)-(9); “acquisition date” — 
40(2)(b); “adjusted cost base” —54, 248(1); “affiliated” — 251.1; “amount”? — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “capital gain” — 39(1), 248(1); “capital loss” — 39(1)(b), 248(1); “cap- 
ital property” — 54, 248(1); “child” — 40(8), 70(10), 252(1); “class of shares” — 
248(6); “commercial obligation” — 80(1); “common-law partner’ — 248(1); “con- 
trol” — 256(6)-(9); “controlled directly or indirectly” — 256(5.1), (6.2); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “deferred profit sharing plan” — 147(1), 
248(1); “deficit” — Reg. 5907(1)“exempt deficit‘, “taxable deficit”; “depreciable pro- 
perty” — 13(21), 248(1); “disposition” — 248(1); “distress preferred share’ — 80(1); 
“dividend” — 248(1); “eligible amount” — 248(31), (41); “employee” — 248(1); “em- 
ployees profit sharing plan” — 144(1), 248(1); “estate” — 104(1), 248(1); “excepted 
gift” — 118.1(19); “excluded interest” — 40(3.15); “excluded property” — 95(1); “ex- 
empt income” — 248(1); “exemption threshold” — 54; “farming” — 248(1); “fiscal 
period” — 249(2)(b), 249.1; “fishing” — 248(1); “flow-through share class of pro- 
perty” — 54; “foreign accrual property income”, “foreign affiliate” — 95(1), 248(1); 
“foreign currency debt” — 111(8), 248(1); “forgiven amount” — 80(1); “hybrid. sur- 
plus” — 113(1)(a.1)(i), Reg. 5900(1)(a.1), Reg. 5907(1), (1.01); “identical” — 40(3.5), 
248(12); “individual” — 248(1); “interest in a family farm partnership”, “interest in a 
family fishing partnership” — 70(10); “last acquired” — 40(7.1); “legal representa- 
tive” — 248(1); “limited partner” — 40(3.14); “listed personal property” — 54, 
248(1); “majority interest partner” — 248(1); “new gain”, “new loss” — 40(10), (11); 
“non-qualifying security” — 118.1(18); “non-resident” — 248(1); “parent” — 
252(2)(a); “person” — 248(1); “personal-use property” — 54, 248(1); “prescribed”, 
“preferred share” — 248(1); “prescribed labour-sponsored venture capital corpora- 
tion” — Reg. 6701; “prescribed venture capital corporation” — Reg. 6700, 6700.1, 
6700.2; “principal residence”, “proceeds of disposition” — 54; “professional partner- 
ship” — 40(3.111); “property” — 248(1); “province” — Interpretation Act 35(1); 
“qualified donee” — 149.1(1), 248(1); “qualified farm property”, “qualified fishing 
property”, “qualified small business corporation share” — 110.6(1); “registered disabil- 
ity savings plan” — 146.4(1), 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “related”? — 
251(2)-(6); “relevant part” —40(10); “resident in Canada” — 94(3)(a)(viii), 250; 
“SIFT wind-up corporation”, “SIFT wind-up entity” — 248(1); “series of contribu- 
tions” — 248(10); “share” — 248(1); “share of the capital stock of a family farm cor- 
poration”, “share of the capital stock of a family fishing corporation” —70(10); 
“shareholder”, “small business corporation” — 248(1); “specified member’ — 
40(3.131), 248(1); “substantial” — 40(3.16); “substituted” — 248(5); “substituted pro- 
perty” — 40(3.3)(b); “superficial loss” — 54; “TFSA” — 146.2(5), 248(1); “taxable 
Canadian corporation” — 89(1), 248(1); “taxable Canadian property” — 248(1); “‘taxa- 
ble dividend” — 89(1), 248(1); “taxable income”, “taxable income earned in Can- 
ada” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary trust’? — 
108(1), 248(1); “transferor” — 40(3.3)(a); “trust” — 104(1), 248(1), (3); “written” — 
Interpretation Act 35(1) [writing]. 


41. (1) Taxable net gain from disposition of listed persona! 
property — For the purposes of this Part, a taxpayer’s taxable net 
gain for a taxation year from dispositions of listed personal property 
is '/2 of the amount determined under subsection (2) to be the tax- 
payer's net gain for the year from dispositions of such property. 


Related Provisions: 127.52(1)(d)(i) — Untaxed 30% of gain added to income for 
minimum tax purposes; 248(1)“taxable net gain” — Definition applies to entire Act. 


History: Subsec. 41(1) amended by replacing the reference to the fraction ““/:” with a 
reference to the fraction “2”, by 2001, c. 17, s. 26, applicable to taxation years that end 
after February 27, 2000 except that, for taxation years that include February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before October tee 
2000, the reference to the fraction “'” shall be read as a reference to the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year. 


Interpretation Bulletins: See list at end of s. 41. 


(2) Determination of net gain — A taxpayer’s net gain for a 
taxation year from dispositions of listed personal property is an 
amount determined as follows: 


(a) determine the amount, if any, by which the total of the tax- 
payer’s gains for the year from the disposition of listed personal 
property, other than property described in subparagraph 
39(1)(a)(i.1), exceeds the total of the taxpayer’s losses for the 
year from dispositions of listed personal property, and 


(b) deduct from the amount determined under paragraph (a) such 
portion as the taxpayer may claim of the taxpayer’s listed-per- 
sonal-property losses for the 7 taxation years immediately. pre- 
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ceding and the 3 taxation years immediately following the taxa- 
tion year, except that for the purposes of this paragraph 


(i) an amount in respect of a listed-personal-property loss is 
deductible for a taxation year only to the extent that it ex- 
ceeds the total of amounts deducted under this paragraph in 
respect of that loss for preceding taxation years, 


(ii) no amount is deductible in respect of the listed-personal- 
property loss of any year until the deductible listed-personal- 
property losses for previous years have been deducted, and 


(iii) no amount is deductible in respect of listed-personal-pro- 
perty losses from the amount determined under paragraph (a) 
for a taxation year except to the extent of the amount so de- 
termined for the year, 


and the remairider determined under paragraph (b) is the taxpayer’s 
net gain for the year from dispositions of listed pone property. 


Related Provisions: 46(1) — Personal-use property. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. See also at end of s, 41. 


Forms: T1A: Request for loss carryback; T3A: Request for loss carryback by a trust. 


(3) Definition of “listed-personal-property loss” — In this 
section, “listed-personal-property loss” of a taxpayer for a taxation 
year means the amount, if any, by which the total of the taxpayer’s 
losses for the year from dispositions of listed personal property ex- 
ceeds the total of the taxpayer’s gains for the year from dispositions 
of listed personal property, other than property described in subpar- 
agraph 39(1)(a)(i.1). 

Related Provisions: 152(6) — Reassessment; 164(5), (5.1) — Effect of carryback of 
loss. 


Interpretation Bulletins [subsec. 41(3)]: IT-159R3: Capital debts established to 
be bad debts. See also list at end of s. 41. 

Definitions [s. 41]: “amount”, “disposition” — 248(1); “listed personal property” — 
54, 248(1); “listed-personal-property loss” — 41(3); “property” — 248(1); “taxable net 
gain” — 41(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 41]: IT-332R: Personal-use property (archived). 


42. Dispositions subject to warranty — In computing a tax- 
payer’s proceeds of disposition of any property for the purposes of 
this subdivision, there shall be included all amounts received or re- 
ceivable by the taxpayer as consideration for warranties, covenants 
or other conditional or contingent obligations given or incurred by 
the taxpayer in respect of the disposition, and in computing the tax- 
payer’s income for the taxation year in which the property was dis- 
posed of and for each subsequent taxation year, any outlay or ex- 
pense made or incurred by the taxpayer in any such year pursuant to 
or by reason of any such obligation shall be deemed to be a loss of 
the taxpayer for that year from a disposition of a capital property 
and for the purposes of section 110.6, that capital property shall be 
deemed to Baye: been dispared of bYd the LARP AYES in Pat es 


n any other case is jhe. 
vender Tom. phe east on 10: nof a a property mt the vendor that 


“is a ‘panel’ ‘the last ie of the eiaore S 
ii ch the vendor comme of ak ahed ees ome : 


comes reoeivable; eos 


S. 42(2)(b) 


the digs ition of the subject property, , shall be tr 
ofa es and no as an ae or ee soe 


New leah 42(1)(a) ae oS gael that an amount : 
consideration for an obligation is deemed to be a capit 
a property that occurs when the consideration i i ( 
the consideration is received or receivable on. or before a “specified d 
amount is to be included in computing the proceeds | disposi i 
property in the year in which the disposition occurred. 


New subsection 42(2) defines ‘ ‘specified date” to mean ‘generally. the taxpayer’s fil- . 


ing due-date for the taxation year in which the property was disposed of, except that, 
for partnerships, the specified date is the end of the vee s fiscal is in 
which the subject property was disposed of. : : 


New paragraph 42(1)(b) provides generally that an outlay. or expense me or payable 
under an obligation is deemed to be a capital loss from the disposition of a property 
that occurs when the outlay or expense is paid or payable. However, if the outlay or - 
expense is paid or payable on or before the specified date, the amount is to be de- 


ducted in computing the estonret of disposition of the reas Propet 8 the ae mn! 


which the disposition occurred. _ 


The amendment to section 42 generally applies to taxation years and 4 fiscal perks 
that end on or after November 5, 2010, For taxation years and fiscal periods that end 
after February 27, 2004 and before November 5, 2010, section 42 will be read as 
proposed on February 27, 2004. The amendment applicable to taxation. years and 
fiscal periods that end on or after November 5, 2010 is consistent with the amend- 
ment applicable to the earlier period but clarifies the — of the inclusion of gains 
and losses in respect of partnerships. 


Definitions [s. 42]: “amount” — 248(1); “capital ene — 39(1)(a), 248(1); “capi- 
tal loss” — 39(1)(b), 248(1); “disposition”, “filing-due date” —- 248(1); “fiscal pe- 
riod” — 249(1); “Deenon “property” — 248(1); “specified date” — 42(2); “subject 
property” — 42(1)(a); “taxation year” — 249; “vendor” — 42(1)(a). 


Related Provisions: 56.4(10) — Restrictive covenant or non-competition agree- 
ment — s. 42 does not apply; 87(2)(n) — Amalgamations — outlays made pursuant to 
warranty. 

Definitions [s. 42]: “amount” — 248(1); 
tion”, “property” — 248(1); 


“capital property” — 54, 248(1); “ 
“taxation year” — 249; “taxpayer” — 248(1). 
Interpretation Bulletins [s. 42]: IT-330R: Disposition of capital property subject to 
warranty, covenant, etc (archived). 


CRA Audit Manual [s. 42]: 29.2.4: Specific exceptions to capital gain and loss 
rules — disposition of capital property subject to warranty. 


disposi- 


43. (1) General rule for part dispositions — For the purpose 
of computing a taxpayer’s gain or loss for a taxation year from the 
disposition of part of a property, the adjusted cost base to the tax- 
payer, immediately before the disposition, of that part is the portion 
of the adjusted cost base to the taxpayer at that time of the whole 
property that can reasonably be regarded as attributable to that part. 
Related. Provisions: 43(3) — Where trust makes payment out of income or gains; 


53(2)(d) — Reduction in adjusted cost base; 98.2(c), 100(3)(c) — No. application to 
transfer of partnership interest on death. 

Interpretation Bulletins: IT-200: Surface rentals and farming operations; IT-226R: 
Gift to a charity of a residual interest in real property or an equitable interest in a trust; 
IT-242R: Retired partners; IT-264R: Part dispositions; IT-278R2: Death of a partner or 
of a retired partner; IT-338R2: Partnership interests — changes in cost base resulting 
from the admission or retirement of a partner (archived); IT-359R2: Premiums and 
other amounts re leases; IT-373R2: Woodlots; IT-418: Capital cost allowance — par- 
tial dispositions of property. 


I.T. Technical News: 25 (partnership issues). 


(2) Ecological gifts — For the purposes of subsection (1) and 
section 53, where at any time a taxpayer disposes of a servitude, 
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covenant or easement to which land is subject in circumstances 
where subsection 110.1(5) or 118.1(12) applies, 


(a) the portion of the adjusted cost base to the taxpayer of the 
land immediately before the disposition that can reasonably be 
regarded as attributable to the servitude, covenant or easement, 
as the case may be, is deemed to be equal to the amount deter- 
mined by the formula 


‘the portion of the adjusted ost base. to the taxpi 
the land immediately before the disposition | t 
ably be regarded as attributable to the cor 
or real servitude, as the case may be, is deemed to e 
oi ‘the amount: determined as the formula: : 


tion of the diel cost hs (ACB”) of the and to which the covenant, easem 
or servitude. relates is allocated to the donated covenant, easement or servitude. For 
this purpose, the allocation of the ACB of the land to the gift is calculated in propor- 
tion we leaicipeg decrease in the value of the land asa result of the i 


pene 43(2) i is amended to clarify its application to ‘real servitudes”. 
Civil Code of Quebec. 


Yiee 


AX B/C 
where 


A is the adjusted cost base to the taxpayer of the land immedi- 
ately before the disposition, 


B is the amount determined under subsection 110.1(5) or 
118.1(12) in respect. of the disposition, and 


C is the fair market value of the land immediately before the 
disposition; and 


(b) for greater certainty, the cost to the taxpayer of the land shall 
be reduced at the time of the disposition by the amount deter- 
mined under paragraph (a). 


Related Provisions: 107(2), (2.1), (2.11) — No capital gain on disposition of capital 
interest. 


(3) Payments out of trust income, etc. — Notwithstanding 
subsection (1), where part of a capital interest of a taxpayer in a 
trust would, but for paragraph (h) or (i) of the definition “disposi- 
tion” in subsection 248(1), be disposed of solely because of the sat- 
isfaction of a right to enforce payment of an amount by the trust, no 
part of the adjusted cost base to the taxpayer of the taxpayer’s capi- 
tal interest in the trust shall be allocated to that pat of the easing 
interest. 


History: S. 43 amended by 2001, c. 17, s. 27, with subsec. (1) applicable after Febru- 
ary 27, 1995, subsec. (2) applicable in respect of gifts made after February 27, 1995, 
and subsec. (3) applicable to satisfactions of rights that occur after 1999. It formerly 
read: 


43. Part dispositions — For the purpose of computing a taxpayer’s gain or loss 
for a taxation year from the disposition of a part of a property, the adjusted cost 
base to the taxpayer, immediately before the disposition, of that part is such por- 
tion of the adjusted cost base to the taxpayer at that time of the whole property as 
may reasonably be regarded as attributable to that part. 


Definitions [s. 43]: “adjusted cost base” — 54, 248(1); “capital interest” — 108(1), 
248(1); “disposition” — 248(1); “Property” — 248(1); “real servitude” — Quebec 
Civil Code art. 1177; “taxation year” — 249; “taxpayer” = 248(1); “trust” — 104(1), 
248(1), (3). 
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43.1 (1) Life estates in real property — Notwithstanding any 
other provision of this Act, if at any time a taxpayer disposes of a 
remainder interest in real property (except as a resultof a transac- 
tion to which subsection 73(3) would otherwise apply or by way of 
a gift to a qualified donee) to a person or partnership and retains a 
life estate or an estate pur autre vie (in this section referred to as the 
“Jife estate”) in the property, the taxpayer is deemed 


(a) to have disposed at that time of the life estate in the property 
for proceeds of disposition equal to its fair market value: at that 
time; and 


(b) to have reacquired the life estate immediately after that time 
at a cost equal to the proceeds of disposition referred to in para- 
graph (a). 

Related Provisions: 248(4) — Interest in real property. 

History: The opening words of subsec, 43.1(1) amended by 2011, c. 24, subsec. 6(2), 

in force on January 1, 2012, It formerly, read: 
(1) Notwithstanding any other provision of this Act, if at any time a taxpayer 
disposes of a remainder interest in real property (except as a result of a transac- 
tion to which subsection 73(3) would otherwise apply or by way of a gift to a 
donee described in the definition “total charitable gifts”, “total Crown gifts” or 
“total ecological gifts” in subsection 118.1(1)) to a person or partnership and 
retains a life estate or an estate pur autre vie (in this section referred to as the 
“Jife estate”) in the property, the taxpayer is deemed 


The opening words of subsec. 43.1(1) amended by the said c. 24, subsec. 6(1), applica- 
blé to dispositions that occur after February 27, 1995. It formerly read: 


(1) Notwithstanding any other provision of this Act, where at any time a tax- 
payer disposes of a remainder interest in real property (except as a result of a 
transaction to which subsection 73(3) would otherwise apply or by way of a gift 
to a donee described in the definition “total charitable gifts” or “total Crown 

“gifts” in subsection 118.1(1)) to.a person or partnership and retains a life estate 
or an estate pur autre vie (in this section called the “life estate”) in the property, 
the taxpayer shall be deemed 


The opening words of subsec. 43.1(1) substituted by 1994, c. 21, s. 16, applicable to 
dispositions occurring after’ December 20, 1991. The opening words of that subsec. 
formerly read: | 


43.1 (1) Notwithstanding any other'provision of this Act, where at any time a 
taxpayer disposes of a remainder interest in real property (except as a result of a 
transaction to which subsection 73(3) would otherwise apply), to a person or part- 
nership (other than a registered charity that is a charitable organization within the 
meaning assigned by subsection 149.1(1)) and retains a life estate or an estate 
pur autre vie (in this section called the “life estate”) in the property, the taxpayer 
shall be deemed 


See also History at end of s. 43.1. 


(2) idem — Where, as a result of an individual’s death, a life estate 
to. which subsection (1) applied is terminated, 


(a) the holder of the life estate immediately before the death 
shall be deemed to have disposed of the life estate immediately 
before the death for proceeds of disposition equal to the adjusted 
cost base to that person of the life estate immediately below: the 
death; and 


(b) where a person who is the holder of the remainder interest in 
the real property immediately before the death was not dealing 
at arm’s length with the holder of the life estate, there shall, after 
the death, be added in computing the adjusted cost base to that 
person of the real property an amount equal to the lesser of 


(i) the adjusted cost base of the life estate in the property 
immediately before.the. death, and 


(ii) the amount, if any, by which the fair market value of the 
real property immediately. after the death exceeds the. ad- 
justed. cost base to that person of the remainder interest im- 
mediately before the death. 


Related Provisions: 53(1)(0) — Addition to adjusted-cost base. 


History [s. 43.1]: S,.43.1 enacted by 1994, c. 7, Sch. VIII (1993, c,. 24), s. 13, 
applicable with respect to dispositions and terminations occurring after December 20, 
1991. 

Selected Cases [s.. 43.1]: Depedrina v. R., [2005], 4 C.T.C, 2440 (TCC) (Capital 
gain prior to death of transferor properly taxable). 

Definitions [s. 43.1]: “adjusted cost base” — 54, 248(1); “arm’s length” — 251(1); 
“individual” — 248(1); “life estate” — 43.1(1); “person”, “property” — 248(1); “quali- 
fied donee’ — 149.1(1), 188.2(3)(a), 248(1); “registered charity”, “taxpayer” — 
248(1); “total charitable gifts”, “total Crown gifts”, “total ecological gifts” — 118.1(1). 
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44. (1) Exchanges of property [rollover] — Where at any time 
in‘a taxation year (in this subsection referred to as the “initial year”) 
an amount, has become receivable by a taxpayer as proceeds of dis- 
position of a capital property that is not a share of the capital stock 
of a corporation (which capital property is in this section referred to 
as the taxpayer’s “former property’’) that is either 


(a) property the proceeds of disposition of which are described 
in paragraph (b), (c) or (d) of the definition “proceeds of disposi- 
tion’ in subsection, 13(21).or paragraph (b), (c) or (d) of the defi- 
nition “proceeds of disposition” in section 54, or 


(b) a property that was, immediately before the disposition, a 
former business property of the taxpayer, 


Selected Cases [para. 44(1)(b)]: Macklin (M.) v. Canada, [1993] 1 C.T.C. 21 
(FCTD) (“Immediately” before disposition includes period he to event (stripping of 
topsoil) precluding use of land as farmland). 


and the taxpayer has 


(c) where the former property is described in paragraph (a), 
before the end of the second taxation year following the initial 
year, and 


(d) in any other case, before the end of the first taxation year 
following the initial year, 


acquired a capital property that is a replacement property for the 
taxpayer’s former property and the replacement property has not 
been. disposed of by the taxpayer before the time the taxpayer dis- 
posed of the taxpayer’s former property, notwithstanding subsection 
40(1), if the taxpayer so elects under this subsection in the tax- 
payer’s return of income for the year in which the taxpayer acquired 
the replacement property, 


(e) the gain for a particular taxation year from the disposition ‘of 
the taxpayer’s former property shall be deemed to be the 
amount, if any, by which 


(i) where the particular year is the initial year, the lesser of 


(A) the amount, if any, by which the proceeds of disposi- 
tion of the former property exceed 


(I) in the case of depreciable property, the lesser of the 
proceeds of disposition of the former property com- 
puted without reference to subsection (6) and the total 
of its adjusted. cost base to, the taxpayer immediately 
before the disposition and any outlays and expenses to 
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the extent that they were made or incurred by the tax- 
payer for the purpose of making the disposition, and 


(II) in any other case, the total of its adjusted cost base 
to the taxpayer immediately before the disposition and 
any outlays and expenses to the extent that they were 
made or incurred by the taxpayer for the purpose of 
making the disposition, and 


(B) the amount, if any, by which the proceeds of disposi- 
tion of the former property exceed the total of the cost to 
the taxpayer, or in the case of depreciable property, the 
capital cost to the taxpayer, determined without reference 
to paragraph (f), of the taxpayer’s replacement property 
and any outlays and expenses to the extent that they were 
made or incurred by the taxpayer for the purpose of mak- 
ing the disposition, or 

(i) where the particular year is subsequent to the initial year, 

the amount, if any, claimed by the taxpayer under subpara- 

graph (iii) in computing the taxpayer’s gain for the immedi- 

ately preceding year from the disposition of the former 

property, 

exceeds 


(ili) subject to subsection (1.1), such amount as the taxpayer 
claims, 


(A) in the case of an individual (other than a trust), in 
prescribed form filed with the taxpayer’s return of income 
under this Part for the particular year, and 


(B) in any other case, in the taxpayer’s return of income 
under this Part for the particular year, 


as a deduction, not exceeding the lesser of 


(C) a reasonable amount as a reserve in respect of such of 
the proceeds of disposition of the former property that are 
payable to the taxpayer after the end of the particular year 
as can reasonably be regarded as a portion of the amount 
determined under subparagraph (i) in respect of the pro- 
perty, and 


(D) an amount equal to the product obtained when 1/s of 
the amount determined under subparagraph (i) in respect 
of the property is multiplied by the amount, if any, by 
which 4 exceeds the number of preceding taxation years 
of the taxpayer ending after the disposition of the pro- 
perty, and 


(f) the cost to the taxpayer or, in the case of depreciable pro- 
perty, the capital cost to the taxpayer, of the taxpayer’s replace- 
ment property at any time after the time the taxpayer disposed of 
the taxpayer’s former property, shall be deemed to be 


(i) the cost to the taxpayer or, in the case of depreciable pro- 
perty, the capital cost to the taxpayer of the taxpayer’s re- 
placement property otherwise determined, 


minus 


Gi) the amount, if any, by which the amount determined 
under clause (e)(i)(A) exceeds the amount determined under 
clause (e)(i)(B). 


Related Provisions: 13(4) — Parallel rule for CCA recapture; 14(6) — Parallel rule 
for eligible capital property; 44(4) — Deemed election; 44(5) — Replacement pro- 
perty; 44(6) — Deemed proceeds of disposition; 72(1)(c) — No reserve for year of 
death; 72(2)(b) — Election by legal representative and transferee re reserves; 79.1(3), 
(6)(c) — Capital gains reserve where property repossessed by creditor; 87(2)(1.3) — 
Amalgamations — replacement property acquired by new corporation; 87(2)(m) — 
Amalgamations — proceeds not due until after end of year; 87(2)(1l) — Amalgama- 
tions — continuation of predecessor corporations; 88(1)(d)(i)(C) — Winding-up; 
96(3) — Election by members of partnership; 220(3.2), Reg. 600(b) — Late filing or 
revocation of election. 


History: The opening words of subsec. 44(1) amended by 2001, c. 17, s. 28, applica- 
ble to shares disposed of after April 15, 1999 other than shares disposed of after that 
date as a consequence of a public takeover bid or offer filed with a public authority 
before April 16, 1999. The opening words formerly read: 


44. (1) Where at any time in a taxation year (in this subsection referred to as the 
“initial year”) an amount has become receivable by a taxpayer as proceeds of 
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disposition of a capital property (in this section referred to.as the taxpayer’s “for- 
mer property”) that is either 
The portion of subsec. 44(1) between paras. (d) and (e) amended by 1998, c. 19, sub- 
sec. 90(1), applicable to dispositions of former properties that occur after the 1993 tax- 
ation year. That portion formerly read: 
acquired a capital property (in this section referred to as the taxpayer’s “replace- 
ment property”) as a replacement for the taxpayer’s former property and the tax- 
payer’s replacement property has not been disposed of by the taxpayer prior to 
the time the taxpayer disposed of the taxpayer’s former property, notwithstand- 
ing subsection 40(1), if the taxpayer so elects under this subsection in the tax- 
payer’s return of income under this Part for the year in which the taxpayer ac- 
quired the replacement property, 
Cl. 44(1)(e)(iii)(C) amended by 1995, c. 21, s. 12, applicable to taxation years that end 
after February 21, 1994. The clause formerly read: 
(C) a reasonable amount as a reserve in respect of such of the proceeds of dispo- 
sition of the former property that are not due to the taxpayer until after the end of 
the particular year as can reasonably be regarded as a portion of the amount 
determined under subparagraph (i) in respect of the property, and 
Subpara. 44(1)(e)(iii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 24(1), 
applicable to 1990 et seg. Subpara. 44(1)(e)(iii) formerly read: 
(iii) subject to subsection (1.1), such amount as the taxpayer may claim as a 
deduction, not exceeding the lesser of 
(A) a reasonable amount as a reserve in respect of such of the proceeds of 
disposition of the former property that are not due to the taxpayer until after 
the end of the particular year as may reasonably be regarded as a portion of , 
the amount determined under subparagraph (i) in respect of the property, and 
(B) an amount equal to the product obtained when '/s of the amount deter- 
mined under subparagraph (i) in respect of the property is multiplied by the 
amount, if any, by which 4 exceeds the number of preceding taxation years 
of the taxpayer ending after the disposition of the property, and 
Selected Cases [subsec. 44(1)]: Grove Acceptance Ltd. v. R., [2003] 1 C.T.C. 
2377 (TCC) (Quantitative factor as to use is principal test); Buonincontri v. R., [1985] 1 
C.T.C. 370 (FCTD) (Rental is income from property and not from business even if 
taxpayer in business of renting property). 


Remission Orders: Telesat Canada Remission Order, P.C. 1999-1335. 


Interpretation Bulletins: IT-259R4: Exchanges of property; IT-271R: Expropria- 
tions — time and proceeds of disposition (archived); IT-491: Former business property. 
See also at end of s. 44. 

Information Circulars: 07-1: Taxpayer relief provisions. 


Forms: T1030: Election to claim a capital gains reserve for individuals (other than 
trusts) when calculating the amount of a capital gain using the replacement property 
rules; T2069: Election in respect of amounts not deductible as reserves for the year of 
death. 


(1.1) Reserve — property disposed of to a child — In com- 
puting the amount that a taxpayer may claim under subparagraph 
(1)(e)(i1i) in computing the taxpayer’s gain from the disposition of a 
former property of the taxpayer, that subparagraph shall be read as 
if the references in that subparagraph to “!/s” and “4” were refer- 
ences to “/io” and “9” respectively if that former property is real or 
immovable property in respect of the disposition of which, because 
of subsection 73(3), the rules in subsection 73(3.1) applied to the 
taxpayer and a child of the taxpayer. 


History: Subsec. 44(1.1) amended by 2007, c. 2, s. 5, applicable to dispositions of 

property that occur after May 1, 2006. It formerly read: 
(1.1) Farm [or fishing] property disposed of to child — Where the former pro- 
perty referred to in subparagraph (1)(e)(iii) is real property in respect of the dis- 
position of which the rules in subsection 73(3) apply, in computing the amount 
of any claim in respect of that property under that subparagraph, it shall be read 
as if the references therein to “/s” and “4” were references to ‘“/10” and “9” 
respectively. 


(2) Time of disposition and of receipt of proceeds — For 
the purposes of this Act, the time at which a taxpayer has disposed 
of a property for which there are proceeds of disposition as de- 
scribed in paragraph (b), (c) or (d) of the definition “proceeds of 
disposition” in subsection 13(21) or paragraph (b), (c) or (d) of the 
definition “proceeds of disposition” in section 54, and the time at 
which an amount, in respect of those proceeds of disposition has 
become receivable by the taxpayer shall be deemed to be the earli- 
est of 


(a) the day the taxpayer has agreed to an amount as full compen- 
sation to the taxpayer for the property lost, destroyed, taken or 
sold, 
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Selected Cases [para. 44(2)(a)]: Shaw (J.M.) v. MNR, [1993] 1 C.T.C. 221 (FCA); 
leave to appeal to SCC refused (1993), 158 N.R. 399 (note) (Amount paid as “interest” 
on award of additional compensation was interest income not ee anes of disposition 
of land). 


(b) where a claim, suit, appeal or other proceeding has been 
taken before one or more tribunals or courts of competent juris- 
diction, the day on which the taxpayer’s compensation for the 
property is finally determined by those tribunals or courts, 


(c) where a claim, suit, appeal or other proceeding referred to in 
paragraph (b) has not been taken before a tribunal or court of 
competent jurisdiction within two years of the loss, destruction 
or taking of the property, the day that is two years following the 
day of the loss, destruction or taking, 


(d) the time at which the taxpayer is deemed by section 70 or 
paragraph 128.1(4)(b) to have disposed of the property, and 


(e) where the taxpayer is a corporation other than a subsidiary 
corporation referred to in subsection 88(1), the time immediately 
before the winding-up of the corporation, 


and the taxpayer shall be deemed to have owned the propenly. con- 
tinuously until the time so determined. 


Related Provisions: 59.1 — Involuntary disposition of resource property; 70(10), 
(11) — Definitions. 


History: Para. 44(2)(d) substituted by 1994,.c. 21, subsec. 17(1), applicable after, 1992 
except that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, 
c. 21 (ie., elects before the end of December 1994 for new subsec. 250(5:1)'to apply in 
respect of a continuance before 1993), the amended para. applies from: the corpora- 
tion’s. time of continuation (within the meaning assigned by that paragraph). Para. 
44(2)(d) formerly read: 


(d) the time at which the taxpayer is deemed by section 48 or 70 to. have dis- 
posed of the property, and 
Selected Cases [subsec. 44(2)]: . 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-185R: 
Losses from theft, defalcation or embezzlement; IT-259R4: Exchanges of property; IT- 
271R: Expropriations — time and proceeds of disposition (archived). 


(3) Where subsec. 70(3) does not apply — Subsection 70(3) 
does not apply to compensation referred to in paragraph (b), (c) or 
(d) of the definition “proceeds of disposition” 1 in subsection 13(21) 
or paragraph (b), (c) or (d) of the definition “proceeds of disposi- 
tion” in section 54 that has been transferred or distributed to benefi- 
ciaries or other persons beneficially interested in an estate or trust. 


(4) Deemed election — Where a former property of a taxpayer 
was a depreciable property of the taxpayer 


(a) if the taxpayer has.elected in respect of that property under 
subsection (1), the taxpayer shall be deemed to have elected in 
respect thereof under subsection 13(4); and 


(b) if the taxpayer has elected in respect of that property under 
subsection 13(4), the taxpayer shall be deemed to have elected 
in respect thereof under subsection (1). 


(5) Replacement property — For the purposes of this section, a 
particular capital property of a taxpayer is a replacement property 
for a former property of the taxpayer, if 


(a) it is reasonable to conclude that the property was acquired by 
the taxpayer to replace the former, property; 


(a.1) it was acquired by the taxpayer and used by the taxpayer or 
a person related to the taxpayer for a use that is’ the same as or 
similar to the use to which the taxpayer ora person related to the 
taxpayer put the former property; 


(b) where the former property was used by the taxpayer or a per- 
son related to the taxpayer for the purpose of gaining or produc- 
ing income from a business, the particular capital property was 
acquired for the purpose of gaining or producing income from 
that or a similar business or for use by a person related to the 
taxpayer for such a purpose; 


(c) where the former property was a taxable Canadian property 
of the taxpayer, the particular capital property is a taxable Cana- 
dian property of the taxpayer; and 


S. 44(6)(b) 


(d) where the former property was a taxable Canadian property 
(other than treaty-protected property) of the taxpayer, the partic- 
ular capital property is a taxable Canadian property (other than 
treaty-protected property) of the taxpayer. 


Related Provisions: 87(2)(1.3)— Amalgamation — replacement property deemed 
acquired by new. corporation. 


History: Para. 44(5)(c) amended and para. (d) added by 1999, c. 22, s. 12, applicable 
to dispositions that occur in taxation years that end after 1997. Para. (c) formerly read: 


(c) where the former property was taxable Canadian property (or would have 
been taxable Canadian property if the taxpayer were non-resident throughout the 
year in which the former property was disposed of and the former property were 
used in:a business carried on by the taxpayer), the particular capital property was 
taxable Canadian property (or would have been taxable Canadian property if the 
taxpayer were non-resident throughout the year in which the particular capital 
property was acquired and the particular capital property were used in a business 
carried on by the taxpayer). 


Para. 44(5)(a) amended and para. (a.1) added by 1998, c. 19, subsec. 90(2), applicable 
to dispositions of former properties that occur after the 1993 taxation year except that, 
if.a taxpayer so elects in respect of a former property of the taxpayer that was disposed 
of before June 18, 1998 by notifying the Minister of National Revenue in writing on or 
before the filing-due date for the taxpayer’s first taxation year that ends after June 18, 
1998, para. 44(5)(a.1) shall, for the purpose of determining whether a property of the 
taxpayer is a replacement property of the former property, be read as follows: 


(a.1) it was acquired by the taxpayer for a use that is the same as or similar to the 
use to which the taxpayer or a person related to the taxpayer put the former 
property; 
Para. (a) formerly read: 
(a). it was. acquired. by the ies for the same or a similar use as the use to 
which the taxpayer or a person related to the taxpayer put the former property; 
Paras. 44(5)(a) to (c) substituted by 1994, c. 7, Sch. Il. (1991, c. 49), subsec. 24(2), 
paras. 44(5)(a), (b) applicable to dispositions of former properties occurring after July 
13, 1990, and para. (c) applicable to property acquired as a replacement for a former 
property disposed of after April 2, 1990, other than a former property disposed of 
(a) under an agreement in writing entered into before April 3, 1990;) or 
(b) pursuant to a written notice of an intention to take the property under statutory 
authority given before April 3, 1990 or for the sale price of the property sold to a 
person by whom such a notice was given before April 3, 1990. 
Paras. 44(5)(a). to (c) formerly read: 


(a) it was acquired by the taxpayer for the same or a similar use as the use to 
which the taxpayer put the former property; 
(b) where the former property was used by the taxpayer for the purpose of gain- 
ing or producing income from a business, the particular capital property was ac- 
quired for the purpose of gaining or producing income from that or a similar 
business; and 
(c) where the taxpayer was not resident in Canada at the time the taxpayer ac- 
quired the particular capital property, in addition to the requirements in 
paragraphs (a) and (b), the particular capital property was taxable Canadian 
property. 
Selected Cases [subsec. 44(5)]: Jorgensen v. R., [2009] 4 C.T.C. 2018 (TCC) 
(Actual use determines whether replacement property acquired); Klanten Farms Ltd. v. 
R., [2007] 5 C.T.C. 2384 (TCC) (Land not actively used I in business not a replacement 
property). 
Interpretation Bulletins: IT-259R4: Exchanges of property; IT-271R: Expropria- 
tions — time and proceeds, of disposition (archived). 


1.T. Technical News: 25 (replacement property rules and business expansions). 


(6) Deemed proceeds of disposition — Where a taxpayer has 
disposed of property that was a former business property and was in 
part a building and in part the land (or an interest therein) subjacent 
to, or immediately contiguous to and necessary for the use of, the 
building, for the purposes of this subdivision, the amount if any, by 
which 


Proposed Amendment — _ 44(6) opening words 
Applicalion’ The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 190, will 
amend the opening words of subsec. 44(6) by substituting “If a taxpayer”. for “Where a 
taxpayer” and — or es ae law a sight” te “interest”, to come into Iotce\¢ on 
Royal Assent. : | 


Technical Notes fee 2010): See dander: 124), 


(a) the proceeds of disposition of one such part determined with- 
out regard to this subsection 


exceed 
(b) the adjusted cost base to the taxpayer of that part 
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shall, to the extent that the taxpayer so elects in the taxpayer’s re- 
turn of income under this Part for the year.in which the taxpayer 
acquired a replacement property for the former business property, 
be deemed not to be proceeds of disposition of that part and to be 
proceeds of disposition of the other part. 


Related Provisions: 96(3) — Election by members of partnership; 220(3.2), at 
600(b) — Late filing or revocation of election; 248(4) — Interest in real property. 


History: The opening words of subsec. 44(6) substituted by 1994, c. 21, subsec. 17(2); 
applicable to dispositions occurring after December 21, 1992. The opening words of 
that subsec. formerly read: 
(6) Deemed proceeds of disposition — Where a taxpayer has disposed of pro- 
perty that was a former business property and was in part a building and in part 
the land, or an interest therein, subjacent to or necessary for the use of the build- 
ing, for the purposes of subsection (1), the amount, if any, by which 
Interpretation Bulletins: IT-271R: Expropriations — time and proceeds of disposi- 
tion (archived); IT-259R4: Exchanges of property. 


information Circulars: 07-1: Taxpayer relief provisions. 


(7) Where subpara. (1)(e)(iii) does not apply — Subpara- 
graph (1)(e)(iii) does not apply to permit a taxpayer to claim any 
amount under that subparagraph in computing a gain for a taxation 
year where 


(a) the taxpayer, at the end of the year or at any time in the im- 
mediately following year, was not resident in Canada or was ex- 
empt from tax under any provision of this Part; or 


(b) the person to whom the former property of the taxpayer was 
disposed of was a corporation that, immediately after the 
disposition, 


(i) was controlled, directly or indirectly in any manner 
whatever, by the taxpayer, 


(ii) was controlled, directly or indirectly in any manner 
whatever, by a person or group of persons by whom the tax- 
payer was controlled, directly or indirectly in any manner 
whatever, or 


(ili) controlled the taxpayer, directly or indirectly in any 
manner whatever, where the taxpayer is a corporation. 


Proposed Addition — 44(7)(c) 


(c) the former property of the taxpayer was disposed of to a 
partnership in which the taxpayer was, je mm espe after the 
disposition, a majority interest partner. — 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 18(2), 
will add para. 44(7)(c), applicable to dispositions of property by a taxpayer that occur 
after December 20, 2002. However, if a property so disposed of pursuant to an agree- 
ment in writing made before December 21, 2002 is transferred to the purchaser 
before 2004, 


(a) subsec. 44(7), as it read immediately before this amendment, applies in re- 
spect of the disposition of property; and 


(b) for the purpose of applying subpara. 44(1)(e)(ii) to he taxpayer for a taxa- 
tion year in respect of the property, a reasonable amount as a reserve in respect 
of the proceeds of disposition may not exceed the amount that would be reasona- ~ 
ble if the proceeds from any subsequent disposition of the property that the pur- 
chaser receives before the end of the taxation year were received by the taxpayer. 


Technical Notes (July 2010): Subsection 44(7) restricts a taxpayer from claiming 
a capital gains reserve under subparagraph 44( 1)(e)(iii) where the former property of 
the taxpayer was disposed of to a non-resident or a corporation that, immediately 
after the disposition, controlled the taxpayer or was controlled by the taxpayer or by 
a person or group of persons who controlled the taxpayer. Subsection 44(7) is 
amended, generally in respect of dispositions of property that occur after December. 
20, 2002, to provide that the capital gains reserve is also not allowed to a taxpayer a 
where the purchaser of the prep) isa -Parmersbip ot which ie ee is a eels 
ity interest partner. ey 


Letter from Dept. of Pinaneh Oct. 9, 2003: See: oiler 20(8)(c), @.- le 
Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


(8) Application of subsec. 70(10) — The definitions in subsec- 
tion 70(10) apply to this section. 


Origin of subsec. 44(8): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 70(10)). 


Selected Cases [s. 44]: Glaxo Wellcome Inc. v. R., [1999] 4 C.T.C. 371 (FCA); 
aff’ g [1996] 1 C.T.C. 2904 (TCC) (Property must have been “used” in the business, not 
merely held). 


Income Tax Act, Part I, Division B 


Definitions [s. 44]: “amount” — 248(1); “adjusted cost base” — 54, 248(1); “benefi- 
cially interested” — 248(25); “business” — 248(1); “capital property” — 54, 248(1); 
“child” — 44(8), 70(10), 252(1); “controlled directly or indirectly” — 256(5.1), (6.2); 
“corporation” — 248(1), Interpretation Act 35(1); “depreciable property” — 13(21), 
248(1); “disposition”, “farming”, “former business property’ — 248(1); “former pro- 
perty” — 44(1); “immovable” — Quebec Civil Code art. 900-907; “individual” — 
248(1); “interest” —(in real: property) 248(4); “majority interest partner”, “pre- 
scribed” — 248(1); “proceeds of disposition” — 54; “property” — 248(1); “resident in 
Canada’ — 94(3)(a)(viii), 250; “replacement property” — 44(5); “share”, “taxable Ca- 
nadian property” — 248(1); “taxation year” — 249; “taxpayer”, “treaty-protected pro- 
perty” — 248(1); “trust” — 104(1), 248(1), (3). 


44.1 (1) [Small- business share rollover] Definitions — The 
definitions in this subsection apply in this section. 


“ACB reduction” of an individual in respect of a replacement 
share of the individual in respect of a qualifying disposition of the 
individual means the amount determined by the formula 


Dx (E/F) 
where 


D: is the permitted deferral of the individual in respect of the x te 
fying disposition; 


E is the cost to the individual of the replacement share; and 


F is the cost to the individual of all the replacement shares of the 
individual in respect of the qualifying disposition. 


“active business corporation” at any time means, subject to sub- 
section (10), a corporation that is, at that time, a taxable Canadian 
corporation all or substantially all of the fair market value of the 
assets of which at that time is attributable to assets of the corpora- 
tion that are 


(a) assets used principally in an active business carried on by the 
corporation or by an active business corporation that is related to 
the corporation; 


(b) shares issued by or debt owing by other active business cor- 
porations that are related to the corporation; or 


(c) a combination of assets described in paragraphs (a) and (b). 


Related Provisions: 44.1(8)— Special rule re carrying on an active business; 
44.1(10) — Exclusions to definition. 


“carrying value” of the assets of a corporation at any time means 
the amount at which the assets of the corporation would be valued 
for the purpose of the corporation’s balance sheet as of that time if 
that balance sheet were prepared in accordance with generally ac- 
cepted accounting principles used in Canada at that time, except 
that an asset of a corporation that is a share or debt issued by a 
related corporation is deemed to have a carrying value of nil. 


Related Provisions: 248(24) — Equity and consolidation methods of accounting not 
to be used. 


“common share” means a share prescribed for the purpose of para- 
graph 110(1)(d). 
Regulations: 6204 (prescribed share). 


“eligible pooling arrangement” in respect of an individual means 
an agreement in writing made between the individual and another 
person or partnership (which other person or partnership is referred 
to in this definition and subsection (3) as the “investment manager’) 
where the agreement provides for 


(a) the transfer of funds or other property by the individual to the 
investment manager for the purpose of making investments on 
behalf of the individual; 


(b) the purchase of eligible small business corporation shares 
with those funds, or the proceeds of a disposition of the other 
property, within 60 days after receipt of those funds or the other 
property by the investment manager; and 


(c) the provision of a statement of account to the individual by 
the investment manager at the end of each month that ends after 
the transfer disclosing the details of the investment portfolio 
held by the investment manager on behalf of the individual at 
the end of that month and the details of the transactions made by 
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the investment manager on behalf of the individual during the 
month. 


“eligible small business corporation” at any time means, subject 
to subsection (10), a corporation that, at that time, is a Canadian- 
controlled private corporation all or substantially all of the fair mar- 
ket value of the assets of which at that time is attributable to assets 
of the corporation that are 


(a) assets used principally in an active business carried on pri- 

marily in Canada by the corporation or by an eligible small busi- 

ness corporation that is related to the corporation; 

(b) shares issued by or debt owing by other eligible small busi- 

ness corporations that are related to the corporation; or 

(c),a combination of assets described in paragraphs (a) and (b). 
Related Provisions: 44.1(8)—Special rule re carrying on an active business; 
44.1(10) — Exclusions to definition. 


“eligible small business’ corporation share” ‘of an individual 
means a common share issued: by a corporation to the individual if 


(a) at the time the share was issued, the corporation was an eligi- 
ble small business corporation; and 


(b) immediately before and after the share was issued, the total 
carrying value of the assets of the corporation and corporations 
related to it did not exceed $50,000,000. 


“permitted deferral’’.of an individual in respect of a qualifying 
disposition of the individual means the amount determined by the 
formula 


(G/H) x I 
where | 


G is the lesser of the individual’s proceeds of disposition from the 
qualifying disposition and the total of all amounts each of which 
is the cost to the individual of a replacement share in respect of 
the qualifying disposition; 

H is the individual’s proceeds of disposition from the qualifying 
disposition; and 

I is the individual’s capital gain from the qualifying aniosBbn, 

Related Provisions: 44.1(12) — Anti-avoidance — permitted deferral deemed nil. 


“qualifying cost” [Repealed] 


“qualifying disposition” of an individual (other than a. trust) 
means, subject to subsection (9), a disposition of shares of the capi- 
tal stock of a corporation where each such share disposed of was 

(a) an eligible small business corporation share of the individual; 


(b) throughout the period during which the individual owned the 
share, a common share of an active business corporation; and 
(c) throughout the 185-day period that ended immediately before 
the disposition of the share, owned by the individual. 

Related Provisions: 44.1(9) — Special rule re qualifying disposition. 


“qualifying portion of a capital gain” [Repealed] 
“qualifying portion of the proceeds of disposition” [Repealed] 


“replacement share” of an individual in respect of a qualifying 
disposition of the individual in a taxation year means an eligible 
small business corporation share of the individual that is 


(a) acquired by the individual in the year or within 120 days 
after the end of the year; and 


(b) designated by the individual in the individual’s return of in- 
come for the year to be a replacement share in respect of the 
qualifying disposition. 
(2) Capital gain deferral — Where an individual has made a 
qualifying disposition in a taxation year, 
(a) the individual’s capital gain for the year from the qualifying 


disposition is deemed to be the amount by which the indivi- 
dual’s capital gain for the year from the qualifying disposition; 
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determined without reference to this section, exceeds the indivi- 
dual’s permitted deferral in respect of the qualifying disposition; 


(b) in computing the adjusted cost base to the individual of a 
replacement share of the individual in respect of the qualifying 
disposition at any time after its acquisition, there shall be de- 
ducted the amount of the ACB reduction of the individual in re- 
spect of the replacement share; and 


_(c) where the qualifying disposition was a disposition of a share 
that was a taxable Canadian property of the individual, the re- 
placement share of the individual in respect of the qualifying 
disposition is deemed to be, at any time that is within 60 months 
after the disposition, taxable Canadian property of the 
individual. 

Related Provisions: 44.1(13) — Order of disposition of shares; 53(2)(a)(v) — Re- 
duction in ACB of replacement share as per 44.1(2)(b); 107.4(3)(f) — Deemed taxable 
Canadian property retains status when rolled into trust: 


(3) Special rule — re eligible pooling arrangements — Ex- 
cept for the purpose of the definition “eligible pooling arrange- 
ment” in subsection (1), any transaction entered into by an invest- 
ment manager under an eligible pooling arrangement on behalf of 
an individual is deemed to be a transaction of the individual and not 
a transaction of the investment manager. 


Related Provisions: 44.1(1)“eligible pooling arrangement’ — Meaning of “invest- 
ment manager”. 


(4) Special rule — re acquisitions on death — For the. pur- 
pose of this section, a share of the capital stock of a corporation, 
acquired by an individual as a consequence of the death of a person 
who is the individual’s spouse, common-law partner or parent, is 
deemed to be a share that was acquired by the individual at the time 
it was acquired by that person and owned by the individual through- 
out the period that it was owned by that person, if 


(a), where the person was the spouse or common-law partner of 
the individual, the share was an eligible small business share. of 
the person and subsection 70(6) applied to the individual in re- 
spect of the share; or 


(b) where the person was the individual’s parent, the share was 
an eligible small business share of the parent and subsection 
70(9.2) applied*to the individual in respect of the share. 


(5) Special rule — re breakdown of relationships — For the 
purpose of this section, a:share of the capital stock of a corporation, 
acquired by an individual froma person who was the individual’s 
former spouse or common-law partner as a consequence of the set- 
tlement of rights arising out of their marriage or common-law part- 
nership, is deemed to be a share that was acquired by the individual 
at the time it.was acquired by that person and owned by the indivi- 
dual throughout the period that it was owned by that person if the 
share was an eligible small business share of the person and subsec- 
tion 73(1) applied to the individual in respect of the share. 


(6) Special rule — re eligible small business corporation 
share exchanges — For the purpose of this section, where an 
individual receives shares of the capital stock of a corporation that 
are eligible small business corporation shares of the individual (in 
this subsection referred to as the “new shares’’) as the sole consider- 
ation for the disposition of shares issued by another corporation that 
were eligible small business corporation shares of the individual (in 
this subsection referred to as the “exchanged shares’), the new 
shares are deemed to have been owned by the individual throughout 
the period that the exchanged shares were owned by the individual 
if 


(a) paragraph 85(1)(h).or subsection 85.1(3) or 87(4) applied to 
the individual in respect of the new shares; and 
. Proposed Amendment — 44.1(6) before (b). 


(6) Special rule — re eligible small business corporation 
share exchanges — For the purpose of this section, where an 
individual receives shares of the capital stock of a particular cor- 
poration that are eligible small business corporation shares of the 
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toads’ & hic eon: petri to as s the doable hares et 


cle the Petod that the exchan ed shares were owned ” 
ie individual if 


Oo) section ay Suagtaph 85(1)(h), pseeaad 85. 1), 8 section 


_ 86 or ‘subsection 87(4) applies. to the ‘individual i in gas oF : 


_ the new shares; and — 


Application: The July 16, 2010 oral iegislbtion. Pus ie see sdbieee. ‘6a: 
will amend the portion of subsec. 44.1(6) before para. Lee to read as = ee pppieable 
to dispositions that occur after February 27, 2000. oS 


Technical Notes (July 2010): Subsection 44.1(6) a ‘dee that ok. hee 7 
an individual exchanges an eligible small business corporation share for new eligible 
small business corporation share. Subsection 44.1(6) is amended to substitute the ref- 
erence to subsection 85.1(3) with a reference to subsection 85. ome and to aa a oooh J 
ence to sections 51 and 86. 


(b) the individual’s total proceeds of disposition of the ex- 
changed shares was equal to the total of all amounts each of 
which was the individual’s adjusted cost base of an exchanged 
share immediately before the disposition. 


Related Provisions: 51(1)(c) — Exchange of convertible property is disposition for 
purposes of 44.1(6). 


(7) Special rule —re active business corporation share 
exchanges — For the purpose of this section, where an individual 
receives common shares of the capital stock of a corporation (in this 
subsection referred to as the “new shares’) as the sole consideration 
for the disposition of common shares of another corporation (in this 
subsection referred to as the “exchanged shares’’), the new shares 
are deemed to be eligible small business corporation shares of the 
individual and shares of the capital stock of an active business cor- 
poration that were owned by the individual throughout the period 
that the exchanged shares were owned by the individual, if 


(a) paragraph 85(1)(h) or subsection 85.1(3) or 87(4) applied to 
the individual in respect of the new shares; 


Proposed Amendment — 44.1(7) before (b) 


(7) Special rule — re active business corporation share 
exchanges — For the purpose of this section, where an indivi- 
dual receives common shares of the capital stock of a particular 
corporation (in this subsection referred to as the “new shares”) as 
the sole consideration for the disposition by the individual of com- 
mon shares of the particular corporation or of another corporation 
(in this subsection referred to as the “exchanged shares”), the new 
shares are deemed to be eligible small business corporation shares 
of the individual and shares of the capital stock of an active busi- 
ness corporation that were owned by the individual throughout the 
period that the exchanged shares were owned by the individual, if 


(a) section 51, paragraph 85(1)(h), subsection 85. 1(1), section 
86 or subsection 87(4) applied to the individual in mie of 
the new shares; 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 19(2), 
will amend the portion of subsec. 44.1(7) before para. (b) to read as above, applicable 
to dispositions that occur after February 27, 2000. 


Technical Notes (July 2010): Subsection 44.1(7) provides rules that abuts where 
an individual, in the course of a qualifying disposition, disposes of common shares of 
an active business corporation for consideration consisting only of new common 
shares of another active business corporation issued to the individual. Subsection 
44.1(7) is amended to substitute the reference to subsection 85.1(3) with a reference 
to subsection 85.1(1) and to add a reference to sections 51 and 86. 


(b) the total of the individual’s proceeds of disposition in respect 
of the disposition of the exchanged shares was equal to the total 
of the individual’s adjusted cost bases immediately before the 
disposition of such shares; and 


(c) the disposition of the exchanged shares was a qualifying dis- 
position of the individual. 


y Pe individual — 


Income Tax Act, Part I, Division B 


Related Provisions: 51(1)(c) — Exchange of convertible property is disposition for 
purposes of 44.1(7). 


(8) Special rule — re carrying on an active business — For 
the purpose of the definitions in subsection (1), a property held at 
any particular time by a corporation that would, if this Act were 
read without reference to this subsection, be considered to carry on 
an active business at that time, is deemed to be used or held by the 
corporation in the course of carrying on that active business if the 
property (or other property for which the property is substituted 
property) was acquired by the corporation, at any time in the 36- 
month period ending at the particular time, because the corporation 


(a) issued a debt or a share of a class of its capital stock in order 
to acquire money for the purpose of acquiring property to be 
used in or held in the course of, or making expenditures for the 
purpose of, earning income from an active business carried on 
by it; 

(b) disposed of property used or held by it in the course of carry- 
ing on an active business in order to acquire money for the pur- 
pose of acquiring property to be used in or held in the course of, 
or making expenditures for the purpose of, earning income from 
an active business carried on by it; or 


(c) accumulated income derived from an active business carried 
on by it in order to acquire property to be used in or held in the 
course of, or to make expenditures for the purpose of, earning 
income from an active business carried on by it. 


Related Provisions: 248(5) — Substituted property. 


(9) Special rule — re qualifying disposition — A disposition 
of a common share of an active business corporation (in this sub- 
section referred to as the “subject share”) by an individual that, but 
for this subsection, would be a qualifying disposition of the indivi- 
dual is deemed not to be a qualifying disposition of the individual 
unless the active business of the corporation referred to in para- 
graph (a) of the definition “active business corporation” in subsec- 
tion (1) was carried on primarily in Canada 


(a) at all times in the period that began at the time the individual 
last acquired the subject share and ended at the time of disposi- 
tion, if that period is less than 730 days; or 


(b) in any other case, for at least 730 days in the period referred 
to in paragraph (a). 


(10) Special rule — re exceptions — For the purpose of this 
section, an eligible small business corporation and an active busi- 
ness corporation at any time do not include a corporation that is, at 
that time, 


(a) a professional corporation; 
(b) a specified financial institution; 


(c) a corporation the principal business of which is the leasing, 
rental, development or sale, or any combination of those activi- 
ties, of real property owned by it; or 


(d) a corporation more than SO per cent of the fair market value 
of the property of which (net of debts incurred to acquire the 
property) is attributable to real property. 


_ Proposed Amendment — 44.1(1 0)(c), (qd) 


Application: The July 16, 2010 draft legislation (Part 2 —bijuralism), &. 19 ill 
amend paras. 44,1(10)(c) and (d) by substituting “real or immovable eur td for “real 
property” in each, to come into force on Royal Assent. a 


Technical Notes (July 2010): Sce under 12(4). . hee a a. 


(11) Determination rule —In determining whether a share 
owned by an individual is an eligible small business corporation 
share of the individual, this Act shall be read without reference to 
section 48.1. 


(12) Anti-avoidance rule — The permitted deferral of an indivi- 
dual in respect of a qualifying disposition of shares issued by a cor- 
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poration (in this subsection referred to as “new shares”) is deemed 
to be nil where 


(a) the new shares (or shares for which the new shares. are sub- 
stituted property) were.issued to the individual ora person re- 
lated to the individual as part of a series of transactions or events 
in which . 
(i) shares of the capital stock of a corporation (in this subsec- 
tion referred to as the “old shares”) were disposed of by the 
individual or a personrelated to the individual, or 


(ii) the paid-up capital of old shares or the adjusted cost base 
to the individual or to.a person related to the individual of the 
old shares was reduced; 


(b) the new shares (or shares for which the new shares are sub- 
stituted property) were issued by the corporation that issued the 
old shares,or were issued. by a corporation that, at or immedi- 
ately after the time of issue of those shares; was.a corporation 
that was not ‘dealing ‘at arm’s length with the corporation that 
issued the ve spares and 


(c) it is reasonable to conclude that one of the main’reasons for 
the series of transactions or events or a transaction in the series 
was to permit the individual; persons related to the individual, or 
the individual and persons related to the individual to become 
eligible to deduct under subsection (2) permitted deferrals in re- 
spect of qualifying dispositions of new shares (or shares substi- 
tuted for the new shares) the total of which would exceed the 
total that those persons would have been eligible to deduct under 
subsection (2) in respect of permitted deferrals in respect of 
qualifying dispositions of old shares. 


Related Provisions: 248(5) — Substituted: property. 
. _ Proposed Addition — 44,1(13) 


(13) eerie disposition of sh 
section, an individual is deemed to 


0) ae plirpose ot this. 
pose of shares that are iden- _ 
tical properties in the order in which the individual acquired them. _ 
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—«=éBri i Emewein, Director, Ee Legeiation Division, Tax Policy beak” _ 
Ces - Patrick Massicotte, ‘Canada ‘Customs and Revenue Agency 


History [s. 44.1]: Para. 44.1(2)(c) amended by 2010, c. 12, s. 2, to substitute “deemed 
to be, at any time that is within 60 months after the disposition, taxable” for “deemed to 
be taxable”, applicable in determining after March 4, 2010 whether a property is taxa- 
ble Canadian property of a taxpayer. 


The descriptions of E and F in the definition “ACB reduction’, the descriptions of G, H 
and I in the definition “permitted deferral”, and para. (a) of the definition “replacement 
share”, in subsec. 44.1(1) amended by 2003, c. 15, subsecs. 70(2)-(4), applicable in 
respect of dispositions that occur after February 18, 2003. The descriptions and para. 
(a) formerly read: 


Eis the qualifying cost to the individual of the replacement share; and 


F _is the qualifying cost to the individual of all the replacement. shares of the 
individual in respect of the qualifying disposition. 


Gis the lesser of the amount included in the description of H and the total of 
all amounts each of which is the qualifying cost to the individual’ of a re- 
placement share in respect of the qualifying disposition; 


H_ is the qualifying portion of the individual’s proceeds of disposition from the 
qualifying disposition; and 

I is the qualifying portion of the individual’s capital gain from the qualifying 
disposition. 


(a) acquired by the individual in the year or within 60 days after the end of the 
year, but not later than 120 days after the qualifying disposition occurred; and 
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The definitions “qualifying cost’, “qualifying portion of a capital gain” and “qualifying 
portion of the proceeds of disposition” in subsec. 44.1(1) repealed by 2003, c. 15, sub- 
sec. 70(1), applicable in respect of dispositions that occur after February 18, 2003. The 
definitions formerly read: 


“qualifying cost” to an individual of particular replacement shares of the indivi- 
dual in respect of a qualifying disposition of the individual that are shares of the 
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capital stock of a particular eligible smal] business corporation means the lesser 
of 


(a) the total of all amounts each of which is the cost to we oe hie of such 
a replacement share; and 


(b) the amount by which $2,000,000 exceeds the total of all amounts each of 
which is the cost to the individual of a share that was a share of the capital 
stock of the particular eligible small business corporation or of a corporation 
related to it at the time the particular replacement shares were acquired'and 
that was a replacement share of the individual in nab of another qualify- 
ing disposition. 


“qualifying portion of a capital gain” of an individual from a particular qualify- 
ing disposition of the individual means the amount determined by the formula 


Jx (1 -(K/L)) 
where 


J is the individual’s capital gain from the particular qualifying disposition, de- 
termined without reference to this section; 


K., is the amount, if any, by which the total of 


(a) the total of all amounts each of which is the adjusted cost base to the 
individual of a share of a particular corporation that was the subject of 
the particular qualifying disposition (which adjusted cost base shall be 
determined immediately before the share was disposed of and without 
reference to this section), and 


(b) the total of all amounts each of which is the adjusted cost base to the 
individual of a share of the particular corporation or a corporation re- 
lated to it at the time of the particular qualifying disposition that was the 
subject of another qualifying disposition (in respect of which a permit- 
ted deferral was deducted under this section by the individual) that oc- 
curred at or before the time of the particular qualifying disposition 
(which adjusted cost base shall be determined immediately before the 
share was disposed of and without reference to this section) 


exceeds 
(c) $2,000,000; and 


L is the total of all amounts each of which is the adjusted cost base to the 
individual of a share of the particular corporation that was the subject of the 
particular qualifying disposition (which adjusted cost base shall be deter- 
mined immediately before the share was disposed of and without reference 
to this section). 


“qualifying portion of the proceeds of disposition” of an individual from a quali- 
fying disposition means the amount determined by the formula 


Mx (N/O) 
where 
M_ is the individual’s proceeds of disposition from the qualifying disposition; 
N is the individual’s qualifying portion of the capital gain from the qualifying 
disposition; and 
O is the individual’s capital gain from the qualifying disposition, determined 
without reference to this section. 


S. 44.1 added by 2001, c. 17, s, 29, applicable to dispositions that occur after February 
27, 2000 except that, for dispositions that occurred after February 27, 2000 and before 
October 18, 2000, 


(a) the definition “active business corporation” in subsec. (1) shall be read without 
reference to the words “‘subject to subsection (10)” and as if the reference to the 
words “carried on” in para. (a) of that definition were read as a reference to “car- 
ried on primarily in Canada”; 


(b) the definition “eligible small business corporation” in subsec. (1) shall be read 
without reference to the words “subject to subsection (10)”; 


(c) the definition “eligible small business corporation share” in subsec. (1) shall be 
read as follows: 


“eligible small business corporation share” of an individual means a com- 
mon share issued by a corporation to the individual if 


(a) at the time the share was issued, the corporation was an eligible 
small business corporation; 


(b) immediately before the share was issued, the total carrying value of 
the assets of the corporation and corporations related to it did not exceed 
$2,500,000; and 


(c) immediately after the share was issued, the total carrying value of the 
assets of the corporation and corporations related to it did not exceed 
$10,000,000.”; 


(d) the definition “qualifying cost” in subsec. (1) shall be read as if the reference to 
“$2,000,000” in para. (b) of that definition were read as a reference to “$500,000”; 
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(e) the definition “qualifying disposition” in subsec. (1) shall be read without refer- 

ence to the words “subject to subsection (9)”; : 

(f) the definition “qualifying portion of a capital gain” in subsec. (1) shall be read 

as if the reference to “$2,000,000” in para. (c) of the description of K in ras defini- 

tion were read'as a reference to’ “$500,000”; and 

(g) s. 44.1 shall be read without reference to subsecs. 44.1(9) and (10). 
Definitions [s. 44.1]: “ACB reduction” — 44.1(1); “active business” — 248(1); “ac- 
tive business corporation” — 44.1(1), (10); “adjusted cost base” —54, 248(1); 
“amount” — 248(1); “‘arm’s length” —251(1); “business” —248(1); “Canada” — 
255, Interpretation Act 35(1); “‘Canadian-controlled private corporation’? — 125(7), 
248(1); “capital gain’ — 39(1)(a), 248(1); “carrying value”, “common. share” — 
44.1(1); “common-law partner”, “common-law partnership” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “disposition” — 248(1); “eligible pooling ar- 
rangement” — 44.1(1); “eligible small business corporation” — 44.1(1), (10); “eligible 
small business corporation share” —44.1(1), (11); “immovable” — Quebec Civil Code 
art. 900-907; “individual” — 248(1); “investment manager” — 44.1(1)“eligible pool- 
ing arrangement”; “month” — Interpretation Act 35(1); “paid-up capital’ — 89(1), 
248(1); “parent” — 252(2)(a); “permitted deferral” — 44.1(1); bigest “prescribed”, 
“professional corporation”, “property” — 248(1); “qualifying cost” — 44.1(1); “quali- 
fying disposition” — 44.1(1), (9); (qualifying portion of a capital gain’, “qualifying 
portion of the proceeds” — 44.1(1); “related” — 251(2)-(6); “replacement share’ — 
44.1(1); “series of transactions” — 248(10); “share”, “small business corporation”, 
Speniticd financial institution” —248(1); “substituted”, “substituted property” — 
248(5); “taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian pro- 
perty” — 248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3); ine dae 
Interpretation Act 35(1). 


45. (1) Property with more than one use [change in use] — 
For the purposes of this subdivision the following rules apply: 


(a) where a taxpayer, 


(i) having acquired property for some other purpose, has 
commenced at a later time to use it for the purpose of gaining 
or producing income, or 


(ii) having acquired property for the purpose of gaining or 
producing income, has. commenced at a later. time to use it 
for some other purpose, 


the taxpayer shall be deemed to have 


(iii) disposed of it at that later time for proceeds equal to its 
fair market value at that later time, and 


(iv) immediately thereafter reacquired it at a cost equal to 
that fair market value; 


(b) where property has, since it was acquired by a taxpayer, been 
regularly used in part for the purpose of gaining or producing 
income and in part for some other purpose, the taxpayer'shall be 
deemed to have acquired, for that other purpose, the proportion 
of the property that the use regularly made of the property for 
that other purpose is of the whole use regularly made of the pro- 
perty at a cost to the taxpayer equal to the same proportion of 
the cost to the taxpayer of the whole property, and, if the pro- 
perty has, in such a case, been disposed of, the proceeds of dis- 
position of the proportion of the property deemed to have been 
acquired for that other purpose shall be. deemed to be the same 
proportion of the proceeds of disposition of the whole property; 


(c) where, at any time after a taxpayer has acquired property, 
there has been a change in the relation between the use regularly 
made by the taxpayer of the property for gaining or producing 
income and the use regularly made of the property for other 
purposes, 


(i) if the use regularly made of the property for those other 
purposes has increased, the taxpayer shall be deemed to have 


(A) disposed of the property at that time for proceeds 
equal to the proportion of the fair market value of the pro- 
perty at that time that the amount of the increase in the 
use regularly made by the taxpayer of the property for 
those other purposes is of the whole u use ‘regularly made of 
the property, and 


(B) immediately thereafter reacquired the property so dis- 
posed of at a cost equal to the proceeds referred to in 
clause (A), and 
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(ii) if the use regularly made of the property for those other 
purposes has decreased, the taxpayer shall be deemed to have 


(A) disposed of the property at that time for proceeds 
equal to the proportion of the fair market value of the pro- 
perty at that time that the amount of the decrease*in ‘use 
regularly made by the taxpayer of the property for those 
other purposes is of the whole use peguiarly made of the 
property, and ; 


(B) immediately thereafter reacquired the property so dis- 
posed of at a cost equal to the proceeds referred to in 
clause (A); and 


_(d) in applying this subsection in respect of a non-resident. tax- 
payer,.a reference.to, “gaining or producing income” shall. be 
read_as'a reference.to “gaining or producing income froma 
source in Canada”. ; 

Related Provisions: 13(7)(a), (b), (d) — Change in use rules for depreciable pro- 
perty,; 45(2), (3)—Elections to postpone deemed disposition, 54“superficial 
loss’’(c) — Superficial loss rule does not apply. ; 
History: Para. 45(1)(d) added by 2001, c. 17, .s. 30, applicable after October 1, 1996. 
Subpara. 45(1)(c)(i) [which had earlier been inadvertently deleted — see below], re- 
enacted and (ii) amended by 1994, c. 7, Sch. II (1991, c. 49), s-25, ee to 1972 
et seq. Subpara. 45(1)(c)(ii) formerly read: 
(ii) if the use regularly made by the taxpayer of the property for those other 
purposes has decreased, the taxpayer shall be deemed to have disposed of pro- 
perty at that time and the proceeds of disposition shall be deemed .to, be an 
amount equal to the proportion of the fair market value of the property at that 
time that the amount of the decrease in use regularly made by the taxpayer of the 
property for those other purposes is of the whole use regularly made of the 
property. 
Selected Cases [subsec. 45(1)]: Duthie Estate v. Canada, [1995] 2.C.T.C. 157 
(FCTD) (Change of use determined on balance of indications); Derlago v. R., [1988] 2 
C.T.C. 21 (FCTD) (Change in use of property deemed disposition; proceeds equal to 
fair market value). 
Interpretation Bulletins: IT-83R3: Non-profit organizations — taxation of income 
from property; IT-120R6: Principal: residence; IT-160R3:):Personal use’ of aircraft 
(archived); IT-218R: Profit, capital gains and losses from the sale of real estate, includ- 
ing farmland and inherited land and conversion of real estate from capital property to 
inventory and vice versa. 


(2) Election where change of use — For the purposes of this 
subdivision and section 13, where subparagraph (1)(a)(i) or para- 
graph 13(7)(b) would otherwise apply to any property of a taxpayer 
for a taxation year and the taxpayer so elects in respect of the pro- 
perty in the taxpayer’s return of income for the year under this Part, 
the taxpayer shall be deemed not to have begun to use the property 
for the purpose of gaining or producing income except that, if in the 
taxpayer’s return of income under this Part for a subsequent taxa- 
tion year the taxpayer rescinds the election in respect of the pro- 
perty, the taxpayer shall be deemed to have begun so to use the 
property on the first day of that subsequent year. 

Related Provisions: 13(1)—Recapture of depreciation; 54“principal  resi- 


dence”’(b) — Effect of election on’ principal residence; 220(3.2), Reg. 600(b) — Late 
filing or revocation of election. 


History: Subsec. 45(2) substituted by: 1994, c, 21,-s. 18, sEMbNe to. 1992. et seq. 
That subsec. formerly read: 


(2) Election where change in use — For the purposes of this subdivision and 
section 13, where subparagraph (1)(a)(i) and paragraph 13(7)(b) would otherwise 
be applicable in respect of any property of a taxpayer for a taxation year and the 
taxpayer so elects in the taxpayer’s return of income for the year under this Part, 
the taxpayer shall be deemed not to have commenced to use the property for the 
purpose of gaining or producing income therefrom or for the purpose of gaining 
or producing income from a business except. that, if in the taxpayer’s return, of 
income for a subsequent year and under this Part the taxpayer rescinds the tax- 
payer’s election in respect ofthe property, the taxpayer shall be deemed to have 
commenced so to use the property on the first day of that subsequent year. 


Selected Cases [subsec. 45(2)]: Bullard Estate y. R., [2004] 3.C.T.C, 2008(TCC) 
(Election must be made in respect of the year of change). 


Interpretation Bulletins: IT-120R6: Principal residence: 
Information Circulars: 07-1: Taxpayer relief provisions. 


(3) Election concerning principal residence — Where at any 


time a property that was acquired by a taxpayer for the purpose of 
gaining or producing income ceases to be used for that purpose and 


S. 46(2) 


becomes the principal residence of the taxpayer, subsection (1) shall 
not apply to deem the taxpayer to have disposed of the property at 
that time and to;have reacquired it immediately thereafter if the tax- 
payer so elects by notifying the Minister in writing on or before the 
earlier of 


(a) the day that is 90 days after a demand by the Minister for an 
election under this subsection is sent to the taxpayer, and 


(b) the taxpayer’s filing-due date for the taxation year in which 
“the property is actually disposed of by the: taxpayer. 
Related Provisions: 45(4) — Where election cannot be made; 54“principal resi- 


dence”’(b), (d) — Effect of election and parallel rule when moving out of principal resi- 
dence; 220(3.2), Reg. 600(b) — Late filing or revocation. of election. 


History: Para. 45(3)(b) amended by 1996, c. 21, s..10,.applicable.to 1995 et seg. The 
para. formerly read: 


(b) April 30 following the year in which the property is actually disposed of by 
the taxpayer. 


Interpretation Bulletins: IT-120R6: Principal residence. 
Information Circulars: 07-1: Taxpayer relief provisions. 


(4) Where election cannot be made — Notwithstanding sub- 
section (3), an election described in that subsection shall be deemed 
not to have been made in respect of a change in use of property if 
any deduction in respect of theproperty has’ been allowed for any 
taxation year ending after 1984: and on or before’ the change in-use 
under regulations’ made under paragraph 20(1)(a) to the taxpayer, 
the taxpayer’s spouse or common-law partner or a trust-under which 
the taxpayer or the taxpayer’s spouse or common-law partner is a 
beneficiary. | 

History: Subsec. 45(4) amended by 2000, c.:12, Sch. 2,)s. 1,:to: replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 3/1; 2000. 


See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-120R6: Principal residence. 


Definitions [s. 45]: “amount”, “business”, “common-law partner” — 248(1); “filing- 
dué date” — 150(1), 248(1); _pauning or producing income” — 45(1)d); “Minister” — 
248(1); “principal residence”, “proceeds of disposition” —54;) “property”, “regula- 
tion” — 248(1); “taxation year” — 249: “taxpayer”, “writing” — Interpretation Act 
35(1). 

Interpretation Bulletins [s. 45]: IT-102R2: Conversion of property, other than real 
property, from or to inventory. 


46. (1) Personal-use property — Where a taxpayer has dis- 
posed of a personal-use property (other than an’ excluded property 
disposed ‘of in circumstances to’ which subsection 110.1(1); or the 
definition “total charitable gifts”, “total cultural gifts” or “total eco- 
logical gifts” in, subsection 118.1(1), applies) of the taxpayer, for 
the purposes of this subdivision 


(a) the adjusted cost base to the taxpayer of the property imme- 
diately before the disposition shall be deemed: to be the greater 
of $1,000 and: the: amount othérwise determined to be: its ad- 
justed cost base to the taxpayer at that time; and 


(b) the taxpayer’s proceeds, of disposition of the property: shall 
be deemed to be the greater of $1,000.and the taxpayer’s pro- 
ceeds of disposition of the property otherwise determined. 
Related Provisions: 40(2)(g)(iii) — No loss allowed on most personal-use property; 
46(3) — Properties ordinarily disposed of asa set; 46(5)-— Excluded property; 
50(2) — Personal-use property debts. 
History: The opening words of subsec. 46(1)' amended’ by 2001, c: 17, subsec? 31(1), 


applicable to property acquired after February|27, 2000. The opening words formerly 
read: 


46..(1) Where a taxpayer has disposed of any personal-use property ‘of the tax- 
payer, for the purposes of this subdivision 


Interpretation Bulletins: IT-332R: Personal Use Property (archived). 


(2) Where part only of property disposed of — Where a tax- 
payer has disposed of part of a personal-use property (other than a 
part/of an excluded property disposed. of in circumstances to which 
subsection 110.1(1), or the definition “total charitable gifts”, “total 
cultural gifts” or “total ecological gifts” in subsection 118.1(1), ap- 


229 


S. 46(2) 


plies) owned by the taxpayer and has retained another part of the 
property, for the purposes of this subdivision 


(a) the adjusted cost base to the taxpayer, immediately before 
the disposition, of the part so disposed of shall be deemed to be 
the greater of 


(i) the adjusted cost base to the taxpayer at that time of that 
part otherwise determined, and 


(ii) that proportion of $1,000 that the amount. determined 
under subparagraph (i) is of the adjusted cost base to the tax- 
payer at that time of the whole property; and 


(b) the proceeds of disposition of the part so disposed of shall be 
deemed to be the greater of 


(i) the proceeds of disposition of that part otherwise deter- 
mined, and 


(ii) the amount determined under subparagraph (a)(ii). 


History: The opening words of subsec. 46(2) amended by 2001, c. 17, subsec. 31(2), 
applicable to property acquired after February 27, 2000. The opening words formerly 
read: 


(2) Where a taxpayer has disposed of part of a personal-use property owned by 
the taxpayer and has retained another part of the property, for the purposes of 
this subdivision 


(3) Properties ordinarily disposed of as a set — For the pur- 
poses of this subdivision, where a number of personal-use proper- 
ties of a taxpayer that would, if the properties were disposed of, 
ordinarily be disposed of in one disposition as a set, 


(a) have been disposed of by more than one disposition so that 
all of the properties have been acquired by one person or by a 
group of persons not dealing with each other at arm’s length, 
and 


(b) had, immediately before the first disposition referred to in 
paragraph (a), a total fair market value greater than $1,000, 


the properties shall be deemed to be a single personal-use property 
and each such disposition shall be deemed to be a disposition of a 
part of that property. 


(4) Decrease in value of personal-use property of 
corporation, etc. — Where it may reasonably be regarded that, 
by reason of a decrease in the fair market value of any personal-use 
property of a corporation, partnership or trust, 


(a) a taxpayer’s gain, if any, from the disposition of a share of 
the capital stock of a corporation, an interest in a trust or an in- 
terest in a partnership has become a loss, or is less than it would 
have been if the decrease had not occurred, or 


(b) a taxpayer’s loss, if any, from the disposition of a share or 
interest described in paragraph (a) is greater than it would have 
been if the decrease had not occurred, 


the amount of the gain or loss, as the case may be, shall be deemed 
to be the amount that it would have been but for the decrease. 


(5) Excluded property [art flips] — For the purpose of this sec- 
tion, “excluded property” of a taxpayer means property acquired by 
the taxpayer, or by a person with whom the taxpayer does not deal 
at arm’s length, in circumstances in which it is reasonable to con- 
clude that the acquisition of the property relates to an arrangement, 
plan or scheme that is promoted by another person or partnership 
and under which it is reasonable to conclude that the property will 
be the subject of a gift to which subsection 110.1(1), or the defini- 
tion “total charitable gifts”, “total cultural gifts” or “total ecological 
gifts” in subsection 118.1(1), applies. 

Related Provisions: 
248(35)-(37) — 
shelter. 


History: Subsec. 46(5) added by 2001, c. 17, subsec. 31(3), applicable to property 
acquired after February 27, 2000. 


Selected Cases [s. 46]: Plamondon y. R., [2011] 4 C.T.C. 2032 (TCC) (Collection 
of insects was not PUP; collection and set are not the same); Nash et al. v. R., [2005] 1 
C.T.C. 3814 (FCA) (Valuation should be made of property donated, not extrapolation 
of individual items). 


163.2 — Penalties for third-party promoters and valuators; 
Value of gift limited to cost if acquired within 3 years or as tax 
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Definitions [s. 46]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition” — 
248(1); “excluded property” — 46(5); “person” — 248(1); “personal-use property” — 

54, 248(1); “proceeds of disposition” — 54; (PSPs “share”, “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 

Interpretation Bulletins [s. 46]: IT-332R: Personal-use property fapshived), IT- 
373R2: Woodlots. 


47. (1) Identical properties [averaging rule] — Where at any 
particular time after 1971 a taxpayer who owns one property that 
was or two or more identical properties each of which was, as the 
case may be, acquired by the taxpayer after 1971, acquires one or 
more other properties (in this subsection referred to as “newly-ac- 
quired properties”) each of which is identical to each such previ- 
ously-acquired property, for the purposes of computing, at any sub- 
sequent time, the adjusted cost base of the taxpayer of each such 
identical property, 
(a) the taxpayer shall be deemed to have disposed of each such 
previously-acquired property immediately before the particular 
time for proceeds equal to its adjusted cost base to the taxpayer 
immediately before the particular time; 


(b) the taxpayer shall be deemed to have acquired the identical 
property at the particular time at a cost equal to the quotient ob- 
tained when 


(i) the total of the adjusted cost bases to the taxpayer imme- 
diately before the particular time of the previously-acquired 
properties, and the cost to the taxpayer (determined without 
reference to this section) of the newly-acquired properties 


is divided by 


(ii) the number of the identical properties owned by the tax- 
payer immediately after the particular time; 


(c) there shall be deducted, after the particular time, in comput- 
ing the adjusted cost base to the taxpayer of each such identical 
property, the amount determined by the formula 


A 


B 
where 


A is the total of all amounts deducted under paragraph 
53(2)(g.1) in computing immediately before the particular 
time the adjusted cost base to the taxpayer of the previously- 
acquired properties, and 


B_ is the number of such identical properties owned by the tax- 
payer immediately after the particular time or, where subsec- 
tion (2) applies, the quotient determined under that subsec- 
tion in respect of the acquisition; and 


(d) there shall be added, after the particular time, in computing 
the adjusted cost base to the taxpayer of each such identical pro- 
perty the amount determined under paragraph (c) in respect of 
the identical property. 
Related Provisions: 7(1.3)— Order of disposition of securities acquired under 
stock-option agreement; 47(2) — Where identical properties are bonds, etc.; 47(3) — 
Certain securities acquired by employee deemed not identical; 53(1)(q) — Addition to 
ACB for amount under 47(1)(d); 53(2)(g.1) — Reduction in ACB under 47(1)(c); 
80.03(2)(a) — Deemed gain on disposition following debt forgiveness; 138(11.1) — 
Properties of life insurance corporation; 248(12) — Meaning of “identical properties”. 


History: Paras. 47(1)(c) and (d) added by 1995, c. 21, s. 13, applicable to taxation 
years that end after February 21, 1994. 
I.T. Application Rules: 26(8)-(8.5) (property owned since before 1972). 


I.T. Technical News: 19 (Disposition of identical properties acquired under a section 
7 securities option; Change in position in respect of GAAR — section 7). 


(2) Where identical properties are bonds, etc. — For the 
purposes of subsection (1), where a group of identical properties 
referred to in that subsection is a group of identical bonds, deben- 
tures, bills, notes or similar obligations issued by a debtor, subpara- 
graph (1)(b)(ii) shall be read as follows: 


“(ii) the quotient obtained when the total of the principal 
amounts of all such identical properties owned by the taxpayer 
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immediately after the particular time is divided by the princi- 
pal amount of the identical property.” 


Related Provisions: 248(12) — Whether bonds, etc.; are identical properties. 


(3) Securities acquired by employee — For the purpose of 
subsection (1), a security (within the meaning assigned by subsec- 
tion 7(7)) acquired by a taxpayer after February 27, 2000 is deemed 
not to be identical to any other security acquired by the taxpayer if 


(a) the security is acquired in circumstances to which any of 
subsections 7(1.1), (1.5) or (8) or 147(10.1) applies; or 
(b) the security is a security to which subsection 7(1.31) applies. 


Related Provisions: 7(1.3) — Order of disposition of securities; 53(1)(j) — Addi- 
tion of deferred employment benefit to ACB of security. 


History: Subsec. 47(3) added by 2001, c. 17, s. 32, applicable after 1999. 


(4) [Repealed under former Act] 


Definitions [s. 47]: “adjusted cost base” — 54, 248(1); “identical” — 
248(12); “principal amount” — 248(1), (26); “property” — 248(1); “ 
“taxpayer” — 248(1). 

Interpretation Bulletins [s. 47]: IT-78: Capital property owned on December 31, 
1971 — identical properties (archived); IT-88R2: Stock dividends; IT-115R2: Frac- 
tional interest in shares; IT-199: Identical properties’ acquired in non-arm’s length 
transactions (archived); IT-387R2: Meaning of “identical properties”. 


138(11,1), 
security” — 7(7); 


47.1 indexed Security Investment Plans — (1)-(26) [Re- 
pealed under former Act] 


(26.1) Application of section 47.1 of R.S.C., 1952, c. 148 — 
Words and expressions used in subsections (27) and (28) have the 
meanings assigned to them by subsections 47.1(1) to (26) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as the latter subsections read on July 1, 1986 and in so far as 
they are not inconsistent with subsections (27) and (28). 


Origin of subsec. 47.1(26.1): R.S.C. 1985, c. 1 (Sth Supp.). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(27) Capital losses in 1986 — Notwithstanding any other provi- 
sion of this Act, where paragraph 47.1(10)(f) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as that para- 
graph read on January 1, 1986, applied in respect of the termination 
before 1986 of an indexed security investment plan under which a 
taxpayer was a participant, any amount that would’ have been 
deemed under that paragraph to be a capital loss of the taxpayer 
from the Plan for the 1986 or a subsequent taxation year shall be 
deemed to be a capital. loss of the taxpayer for the 1986 taxation 
year from the disposition of property in' 1986. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(28) Transition for 1986 — Where a taxpayer was a participant 
under a Plan on January 1, 1986, the following rules apply: 


(a) each indexed security owned under the Plan by the taxpayer 
on that date shall be deemed to have been disposed of under the 
Plan on that date for proceeds of disposition determined by the 
formula 


B 
Ax= 
C 


where 


A is the indexing base of the Plan on that date determined as if 
subparagraph 47.1(3)(a)(i) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, were read as 
“the fair market value of all indexed securities owned by the 
taxpayer under the Plan at the end of the preceding taxation 
year’, 


B is the fair market value of the security on that date, and 


C is the fair market value of all indexed securities owned under 
the Plan by the taxpayer on that date; 


(b) each indexed security deemed under paragraph (a) to have 
been disposed of under the Plan shall be deemed to have been 
reacquired outside the Plan by the taxpayer immediately after 
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that date at a cost equal to the amount deemed under paragraph 
(a) to be the proceeds of the disposition of that security; 


(c) each put or call option referred to in clause 47.1(4)(a)(iv)(B) 
or (C) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as that clause read on January 1, 1986, 
outstanding under the Plan on that date shall be deemed to have 
been closed out under the Plan on that date at a cost equal to the 
amount that the taxpayer would have had to pay on that date if 
the taxpayer had actually closed out the option on a prescribed 
stock exchange in Canada on that date; 


(d) each put or call option deemed under paragraph (c) to have 
been closed out shall be deemed to be written outside the Plan 
immediately after that date for proceeds equal tothe amount 
deemed under paragraph (c) to be the cost at which the option 
was closed out; and 


(e) for greater certainty, the taxpayer’s indexed gain or loss, as 
the case may be, for the 1986 taxation year from the Plan and 
unindexed gain or loss, as the case may be, for that year from 
the Plan shall be nil. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 47.1]: “amount” — 248(1); “capital loss” — 39(1)(b), 248(1); “cor- 
poration” — 248(1), Interpretation Act 35(1); “proceeds of disposition” — 54; “taxa- 
tion year” — 249; “taxpayer”? — 248(1). 


48. (1) [Repealed] 


History: Subsec. 48(1) repealed by 1994, c. 21, .s. 19, applicable after 1992 except 
that, where a corporation elected in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


48. (1) Deemed disposition of property where taxpayer has ceased to be 
resident in Canada — For the purposes of this subdivision, where a taxpayer 
has ceased, at any particular time in a taxation year and after 1971, to be resident 
in Canada, the taxpayer shall be deemed to have disposed, immediately before 
the particular time, of each property, other than 


(a) any property that would be taxable Canadian property if at no time in the 
year the taxpayer had been resident in Canada except where the taxpayer is 
an individual other than a trust and the taxpayer has elected in prescribed 
manner and within a prescribed time to be deemed to have disposed of such 
property owned by the taxpayer immediately before the particular time, 


(b) a right to receive any payment described in paragraph 212(1)(h), in any 
of paragraphs 212(1)(j) to (q) and a right to receive any payment of a benefit 
under the Canada Pension Plan or a provincial pension plan as, defined in 
section 3 of that Act, or 


(c) where the taxpayer is an individual other than a trust or was, immediately 
before the particular time, a Canadian corporation, any property not de- 
scribed in paragraph (a) or (b) in respect of which the taxpayer has elected in 
prescribed manner and within prescribed time and has furnished the Minister 
with security acceptable to the Minister for the payment of the additional tax 
under this Part that would have been payable by the taxpayer if the taxpayer 
had not so elected, 


that was owned by the taxpayer immediately before the particular time for pro- 
ceeds of disposition equal to the fair market value of the property immediately 
before the particular time and to have reacquired the property immediately after 
the taxpayer so ceased to be resident in Canada at a cost equal to that fair market 
value, except that where the taxpayer has made an election under paragraph (a) 
or (c), the total of the taxpayer’s allowable capital losses for the year from dispo- 
sitions under this subsection of;such of those properties as were not listed per- 
sonal property of the taxpayer shall be deemed to be the lesser of that total other- 
wise determined and the total of the taxpayer’s taxable capital gains for the year 
from the dispositions under this subsection of such of those properties as were 
not listed personal property of the taxpayer. 


(1.1) [Repealed under former Act] 


(2) [Repealed] 


History: Subsec. 48(2) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


(2) Property in respect of which election made deemed to be taxable 
Canadian property — Any property of a taxpayer described in paragraph (1)(c) 
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in respect of which the taxpayer has made an election under that paragraph shall 
be deemed to be taxable Canadian property of the taxpayer from the time imme- 
diately after the taxpayer ceased to be resident in Canada until the time immedi- 
ately after the taxpayer 


(a) disposes of it, or 
(b) next becomes resident in Canada, 


whichever first occurs. 


(3) [Repealed] 


History: Subsec. 48(3) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by. that paragraph). 
That subsec. formerly read: 


(3) Deemed acquisition of property on becoming a resident of Canada — 
For the purposes of this subdivision, where a taxpayer has become, at any partic- 
ular time in a taxation year and after 1971, resident in Canada, the taxpayer shall 
be deemed to have acquired at the particular time each property owned by the 
taxpayer at that time, other than 


(a) property that would be taxable Canadian property if the taxpayer had 
disposed of it immediately before the particular time, or 


(b) property described in paragraph (1)(c) in respect of which the taxpayer 
had previously made an election under that paragraph in respect of the last 
preceding time the taxpayer ceased to be resident in Canada, 


at a cost equal to its fair market value at the particular time. 


(4) [Repealed] 


History: Subsec. 48(4) repealed by 1994, c. 21, s. 19; applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(1.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


(4) Exception where taxpayer resident in Canada for short term only — 
Subsection (1) does not apply in respect of any property owned by an individual 
other than a trust at the particular time immediately before the individual ceased 
to be resident in Canada, if 


(a) the property was 


(i) owned by the individual immediately before the individual last be- 
came resident in Canada, or 


(ii) acquired by the individual by inheritance or bequest at any time after 
the individual last became resident in Canada: and 


(b) during the 10 years immediately preceding the particular time, the indivi- 
dual was resident in Canada for a period or periods the total of which was 60 
months or less. 


(5) [Repealed] 


History: Subsec. 48(5) repealed by 1994, c. 21, s. 19, applicable after 1992 except 
that, where a corporation elects in accordance with paragraph 111(4)(a) of 1994, c. 21 
(i.e., elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the repeal applies to the corporation from the 
corporation’s time of continuation (within the meaning assigned by that paragraph). 
That subsec. formerly read: 


(5) Where corporation becomes resident in Canada — Where at any time a 
corporation becomes resident in Canada and immediately before that time the 
corporation was a foreign affiliate of a taxpayer resident in Canada, for the pur- 
poses of subdivision i, the following rules apply: 


(a) the taxation year of the corporation that would otherwise have included 
that time shall be deemed to have ended immediately before that time and a 
new taxation year shall be deemed to have commenced at that time; 


(b) the corporation shall be deemed to have been a controlled foreign affili- 
ate (within the meaning assigned by subsection 95(1)) of the taxpayer at the 
end of the taxation year that is deemed by paragraph (a) to have ended im- 
mediately before that time; and 


(c) such amount as is prescribed shall be included in the foreign accrual pro- 
perty income (within the meaning assigned by subsection 95(1)) of the for- 
eign affiliate for the taxation year that is deemed by paragraph (a) to have 
ended immediately before that time. 
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48.1 (1) Gain when small business cerpoaation becomes 
public[ly listed] — Where 
(a) at any time in a taxation year an individual owns aad pro- 
perty that is a share of a class of the capital stock of a corpora- 
tion that, 
(i) at ‘that time, is a small business corporation, and 
(ii) immediately after that time, ceases to be a small business 


corporation because a class of its or another corporation’s 
shares is listed on a designated stock exchange, and 


(b) the individual elects in prescribed form to have this section 
apply, nese 
the individual is deemed, except for the purposes of sections 7 and 

35, paragraph 110(1)(d.1) and subsections 120.4(4) and (5), 
(c) to have disposed of the share at that time for proceeds of 
disposition equal to the greater of 
(i) the adjusted cost base to the individual of the share at that 
time, and 
(ii) the lesser of the fair market value of the share at that time 


and such amount as is designated in the prescribed form by 
the individual in respect of the share, and 


(d) to have reacquired the share immediately after that time at a 
cost equal to those proceeds of disposition. 
Related Provisions: 44.1(11) —48.1 inapplicable in determining eligible small 
business corporation share for small business investment rollover; 53(4) — Effect on 
ACB. where 48.1(1)(c). applies;. 110.6(2.1) — Capital gains deduction — qualified 

small business corporation shares. 

History: The portion of subsec. 48(1) between paras. (b) and (c) amended by 2011, c. 

24, s. 7, applicable to dispositions that occur after March 21, 2011. It formerly read: 
the individual shall be deemed, except for the purposes of sections 7 and 35 and 
paragraph 110(1)(d.1), 


Subpara. 48,.1(1)(a)(ii) amended to substitute “designated stock exchange” for “pre- 
scribed stock exchange” by 2007, c. 35, para. 68(2)(c), applicable after December 13, 
2007. 


Subpara. 48.1(1)(a)(ii) amended by 2001, c. 17, s, 33, applicable to corporations that 
cease to be small business corporations after 1999. 


Where a corporation ceases to be a Canadian-controlled private corporation in a taxa- 
tion year solely because of the application of the amendment to 125(7)“Canadian-con- 
trolled private corporation”, an election under subsec. 48.1(1), as amended, that is 
made by an individual in respect of the 1999 or 2000 taxation year is deemed to have 
been made on time if the election is made on or before the individual’s filing-due date 
for the taxation year that includes June 14, 2001. 


The subpara. formerly read: 


(ii) immediately after that time, ceases to be a small business corporation be- 
cause a class of its shares is listed ona prescribed stock exchange, and 


Subpara. 48.1(1)(a)(ii) amended by 1998, c. 19, s, 91, applicable to corporations that 
cease to be a small business corporation after 1995. The subpara. formerly read: 


(ii) immediately after that time, becomes a public corporation because of the 
listing of a class of its shares on a prescribed stock exchange in Canada, and 


Subsec. 91(3) of 1998, c. 19, provides: 


An election under subsec. 48.1(1), as amended, that is made by an individual for 
the 1995 taxation year is deemed to have been made on time, if 


(a) a class of the shares of the capital stock of the corporation in respect of 
which the election is made was, on January 1, 1996, listed on a stock exchange 
listed in section 3201 of the Income Tax Regulations; 


(b) the corporation was a small business corporation on December 31, 1995; 
and 


(c) the election is made before October 1, 1998. 
Forms; T2101: Election for gains on shares of a corporation becoming public. 


(2) Time for election — An election made under subsection (1) 
by an individual for a taxation year shall be made on or before the 
individual’s filing-due date for the year. 

History: Subsec. 48.1(2) amended by 1996, c. 21, s. 11, applicable to 1995 et seq. The 
subsec. formerly read: 


(2) An, election made under subsection (1) by an individual for a taxation year 
shall be made on or before the balance-due day of the individual for that year. 


(3) Late filed election — Where the election referred to in sub- 
section (2) was not made on or before the day referred to therein, 
the election shall be deemed for the purposes of subsections (1) and 


232 


Subdivision. c— Taxable Capital Gains 


(2) to have been made on that day if, on or before the day ye is 2 
years after that day, 


(a) the election is made in prescribed foi and 


(b) an estimate of the penalty in respect of that election is paid 
by the individual when the election is made. 


(4) Penalty for late filed election — For the purposes of this 
section, the penalty in respect of an election referred to in paragraph 
(3)(a) is an amount equal to the lesser of 


(a) ‘4 of 1% of the amount, if any, by which 
(i) the proceeds. of disposition determined under heen 


exceed 
(ii) the amount referred to in subparagraph (1)(c)(i) 


for each month or part of a month during the period commenc- 
ing on the day referred to in subsection (2) and ending on the 
day the election is made, and 


(b) an amount equal to the product obtained by multiplying $100 
by the number of months each of which is a month all or part of 
which is during the period referred to in paragraph (a). 


(5) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election referred to in paragraph (3)(a), 
assess: the penalty payable and send a notice of assessment to the 
individual, who: shall pay forthwith tothe. Receiver General the 
amount, if any, by which the penalty so assessed exceeds the total 
of all amounts previously paid on account of that penalty. 

History [s. 48,1]: S. 48.1 added by 1994, c. 7, Sch. 11 (1991, c. 49), s. 26, applicable 
to 1991 et seq. 

Definitions [s..48.1]: “adjusted cost base” — 54, 248(1); “amount”, “assessment” — 
248(1); “capital property” — 54, 248(1); “class of shares” — 248(6); “corporation” — 
248(1), Interpretation Act 35(1); “designated stock exchange” — 248(1), 262; “filing- 
due date” — 150(1), 248(1); “individual”, “Minister”, “prescribed” — 248(1); “share”, 
“small business corporation” — 248(1); “taxation year” — 11(2), 249.’ 


49. (1) Granting of options — Subject to subsections (3) and 
(3.1), for the-purposes of this subdivision, the granting of an option, 
other than 


(a) an option to acquire or to dispose of a principal residence, 


(b) an option granted by a corporation to acquire shares of its 
capital stock or bonds or ‘debentures to be issued by it, or 


(c) an option granted by a trust to acquire units of the trust to be 
issued by the trust, 


is a disposition of a property the adjusted cost base of which to the 
grantor immediately before the grant is nil. 

Related Provisions: 13(5.3) — Disposition of option on depreciable property or real 
property; 49(2), (2.1) — Where ‘option: expires; oie + Extension or renewal of 
options. 

History: Subsec. 49(1) amended by 1994, ¢:.7, Sch. II (1991) c. 49), subsec. 27(1), to 
substitute “(3) and (3.1) for “(2), (3) and (3.1)” in that portion preceding para: (a), and 
to add para. (c), applicable to options granted after 1989. 

Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-403R: Options on 
real estate; JT-479R: Transactions in securities. 


(2) Where option expires — Where at any time an option de- 
scribed in paragraph (1)(b) (other than an option to acquire shares 
of the capital stock of a corporation in consideration for the incur- 
ring, pursuant to an agreement described in paragraph (e) of the def- 
inition “Canadian exploration and development expenses” in sub- 
section 66(15), paragraph (i) of the definition ‘Canadian 
exploration expense” in subsection 66.1(6), paragraph (g) of the 
definition “Canadian development expense” in‘ subsection 66.2(5) 
or paragraph (c) of the definition “Canadian oil and gas property 
expense” in subsection 66.4(5), of any expense described in which- 
ever of those paragraphs is applicable) that has been granted by a 
corporation after 1971 expires, 


(a) the corporation shall be deemed to have disposed of capital 


property at that time for proceeds equal to the proceeds received 
by it for the granting of the option; and 
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(b) the adjusted’ cost base to the corporation of that capital pro- 
perty immediately before that time shall be deemed to be nil. 
Related Provisions: 49(5) — Extension’ or’ renewal of options; 54 “superficial 


loss”(d) — Superficial loss rule does not apply; 87(2)(0) — Amalgamations — expiry 
of options previously granted. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-98R2: Investment 
CORDORANS (archived); IT-334R2: Miscellaneous receipts. 


(2.1) Idem — Where at any time an: option referred to in paragraph 
(1)(c), expires, 


(a) the trust shall be desinda to have disposed of capital property 
at that time for proceeds equal to the proceeds received by it for 
the granting of the option; and 


(b) the adjusted cost base to the trust of that capital property 
immediately before that time shall.be deemed to be nil. 


Related Provisions: 49(5) — Extension or renewal;.54“superficial.loss”(d) — Su- 
perficial loss rule does not apply. 


History: Subsec. 49(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 27(2), 
applicable to options granted after 1989. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. 


(3) Where option to acquire exercised — Where an option to 
acquire property is exercised so that property is disposed ‘of by a 
taxpayer (in this subsection referred to as the “vendor”) or so that 
property is acquired by another taxpayer (in this subsection referred 
to as the “purchaser”’), for the purpose of computing the income of 
each such taxpayer the granting and the exercise of the option shall 
be deemed not to be dispositions of property and there shall be 
included 


(a) in computing the vendor’s proceeds of disposition of the pro- 
perty, the consideration received by the vendor for the option; 
and 


(b).in, computing the cost to the purchaser of the property, 


(i) where paragraph 53(1)(j) applied to the acquisition of the 
property by the purchaser because a person who did not deal 
at arm’s length with the purchaser was deemed because of 
the acquisition to have received a benefit under section 7, the 
adjusted cost base to that person of the option immediately 
before that person last disposed of the option, and 


(ii) in any other case, the adjusted cost base to the purchaser 

of the option. 
Related Provisions: 49(3:2) — Election to have 49(3) not apply where option 
granted before Feb. 23/94; 49(5) — Extension or renewal of option; 110.1(10)-(13) — 
Effect of corporation granting option to charity; 118)1(21)-(24) — Effect of individual 
granting option to charity; 164(5)(c), 164(5.1)(c) — Effect of carryback of loss. 
History: Para. 49(3)(b) substituted by 1994, c: 7, Sch. Il (1991, ¢. 49), subsec: 27(3), 
applicable after July 13, 1990. Para 49(3)(b) formerly read: 


(b) in computing the cost to the purchaser of the property, the adjusted cost base 
to the purchaser of the option. 


Selected Cases [subsec. 49(3)]: Salt et al. v. R., [1984] C.T.C. 414 (FCTD) 
(Amounts received for extended options included in proceeds of disposition). 


Interpretation Bulletins: IT-96R6: Options granted by corporations ‘to’ aequire 
shares, bonds or debentures and by trusts to acquire trust'units; IT-334R2: Miscellane- 
ous receipts; IT-403R: Options’ on’ real estate; IT-479R: Transactions in’ securities. 


(3.01) Option to acquire specified property exercised — 
Where at any time a chaser exercises an option to. acquire a speci- 
fied property, 


(a) there shall be deducted after that time in computing the ad- 

_ justed cost base to the taxpayer of the specified property the to- 
tal of all amounts deducted under paragraph 53(2)(g.1) in com- 
puting, immediately. before that time, the adjusted cost base to 
the taxpayer of the option; and 


(b) the amount determined under paragraph (a) in respect of that 

acquisition shall be added after that time in computing the ad- 

justed cost base to the taxpayer of the specified property. 
Related Provisions: 53(1)(q) — Addition to adjusted cost base for amount under 


49(3.01)(b); 53(2)(g.1) — Reduction in adjusted cost. base under 49(3.01)(a); 
80.03(2)(a) —Deemed gain on disposition following debt forgiveness. 
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History: Subsec. 49(3.01) added by 1995, c. 21, s. 14, japplisable to taxation years that 
end after February 21, 1994. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. 


(3.1) Where option to dispose exercised — Where an option 
to dispose of property is exercised so that property is disposed of by 
a taxpayer (in this subsection referred to as. the “vendor’”) or so that 
property is acquired by another taxpayer (in this subsection referred 
to as the “purchaser’’), for the purpose of computing the income of 
each such taxpayer the granting and the exercise of the option shall 
be deemed not to be dispositions of property and there shall be 
deducted 


(a) in computing the vendor’s proceeds of disposition of the pro- 
perty, the adjusted cost base to the vendor of the option; and 


(b) in computing the cost to the purchaser of the property, the 
consideration received by the purchaser for the option. 


Related Provisions: 49(5) — Extension or renewal of option. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-403R: Options on 
real estate. 


(3.2) Option granted before February 23, 1994 — Where an 
individual (other than a trust) who disposes of property pursuant to 
the exercise of an option that was granted by the individual before 
February 23, 1994 so elects in the individual’s return of income for 
the taxation year in which the disposition occurs, subsection (3) 
does not apply in respect of the disposition in computing the in- 
come of the individual. 


History: Subsec. 49(3.2) added by 1995, c. 3, s. 13, applicable to dispositions that 
occur after February 22, 1994. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. 


(4) Reassessment where option exercised in subsequent 
year — Where 


(a) an option granted by a taxpayer in a taxation year (in this 
subsection referred to as the “initial year’’) is exercised in a sub- 
sequent taxation year (in this subsection referred to as the “‘sub- 
sequent year’), 


(b) the taxpayer has filed a return of the taxpayer’s income for 
the initial year as required by section 150, and 


(c) on or before the day on or before which the taxpayer was 
required by section 150 to file a return of the taxpayer’s income 
for the subsequent year, the taxpayer has filed an amended re- 
turn for the initial year excluding from the taxpayer’s income the 
proceeds received by the taxpayer for the granting of the option, 


such reassessment of the taxpayer’s tax, interest or penalties for the 
year shall be made as is necessary to give effect to the exclusion. 


Related Provisions: 49(5) — Extension or renewal of option; 161(7)(b)(iii) — Ef- 
fect of carryback of loss, etc. 


Interpretation Bulletins: IT-96R6: Options granted by corporations to acquire 
shares, bonds or debentures and by trusts to acquire trust units. See also at end of s. 49; 
IT-384R: Reassessment where option exercised in subsequent year. 


(5) [Extension or renewal of option] — Where a taxpayer has 
granted an option (in this subsection referred to as the “original op- 
tion”) to which subsection (1), (2) or (2.1) applies, and grants one 
or more extensions or renewals of that original option, 


(a) for the purposes of subsections (1), (2) and (2.1), the granting 
of each extension or renewal shall be deemed to be the granting 
of an option at the time the extension or renewal is granted, 


(b) for the purposes of subsections (2) to (4) and subparagraph 
(b)(iv) of the definition “disposition” in subsection 248(1), the 
original option and each extension or renewal of it is deemed to 
be the same option; and 


4The definition “bankrupt” has been moved from 128(3) to 248(1) — ed. 
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(c) subsection (4) shall be read as if the year in which the origi- 
nal option was granted and each year in which any extension or 
renewal thereof was granted were all initial years. 


History: Para. 49(5)(b) amended by 2001, c. 17, s. 34, applicable to options granted 
after December 23, 1998. Para. 49(5)(b) formerly read: 


(b) for the purposes of subsections (2) to (4) and subparagraph (b)(iv) of the 
definition “disposition” in section 54, the original option and each extension or 
renewal thereof shall be deemed to be the same option; and 


That portion of subsec. 49(5) preceding para. (c) amended by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 27(4), to substitute “grants” for “has granted”, to add two references to 
subsection (2.1), and to substitute “(2) to (4)” for “(2), (3), (3.1) and (4)”, applicable 
with respect to options granted, extended or renewed after 1989. 


Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or debentures 
and by trusts to acquire trust units. 


Definitions [s. 49]: “adjusted cost base” — 54, 248(1); “arm’s length” — 251(1); 
“assessment” — 248(1); “capital property” — “54, 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “disposition”, “ ; “principal residence” — 54, 
“property”, “share” — 248(1); “specified property” —54; “taxation year” — 249; 
“taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


49.1 No disposition where obligation satisfied — For greater 
certainty, where a taxpayer acquires a particular property in satis- 
faction of an absolute or contingent obligation of a person or part- 
nership to provide the particular property pursuant to a contract or 
other arrangement one of the main objectives of which was to es- 
tablish a right, whether absolute or contingent, to the particular pro- 
perty and that right was not under the terms of a trust, partnership 
agreement, share or debt obligation, the satisfaction of the obliga- 
tion is not a disposition of that right. 

History: S. 49.1 added by 2000, c. 19, s. 3, applicable to obligations satisfied after 
December 15, 1998. 

Definitions: “disposition” — 248(1); 
248(1); “trust” — 104(1), 248(1), (3). 


“person”, “property”, “share”, “taxpayer” — 


50. (1) Debts established to be bad debts and shares of 
bankrupt corporation — For the purposes of this subdivision, 
where 


(a) a debt owing to a taxpayer at the end of a taxation year (other 
than a debt owing to the taxpayer in respect of the disposition of 
personal-use property) is established by the taxpayer to have be- 
come a bad debt in the year, or 


(b) a share (other than a share received by a taxpayer as consid- 
eration in respect of the disposition of personal-use property) of 
the capital stock of a corporation is owned by the taxpayer at the 
end of a taxation year and 


(i) the corporation has during the year become a bankrupt 
(within the meaning of subsection 128(3)4), 


(11) the corporation is a corporation referred to in section 6 of 
the Winding-up and Restructuring Act that is insolvent 
(within the meaning of that Act) and in respect of which a 
winding-up order under that Act has been made in the year, 
or 


(111) at the end of the year, 
(A) the corporation is insolvent, 


(B) neither the corporation nor a corporation controlled 
by it carries on business, 


(C) the fair market value of the share is nil, and 


(D) it is reasonable to expect that the corporation will be 
dissolved or wound up and will not commence to carry on 
business 


and the taxpayer elects in the taxpayer’s return of income for the 
year to have this subsection apply in respect of the debt or the share, 
as the case may be, the taxpayer shall be deemed to have disposed 
of the debt or the share, as the case may be, at the end of the year 
for proceeds equal to nil and to have reacquired it immediately after 
the end of the year at a cost equal to nil. 
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Related Provisions: 20(1)(p)—Deduction for bad debt on trade account: 
39(1)(c) — Business investment loss; 40(2)(e.2), (g)(ii) — Restrictions on ‘capital 
losses on debt; 50(1.1) — Where insolvent corporation begins carrying on business 
again; 54“superficial loss’(c) — Superficial loss rule does not apply; 79.1(8)— No 
bad debt deduction where property seized by creditor; 80.01(6)(b) — Debt deemed a 
specified obligation after subsec. 50(1) applies; 80.01(8) — Deemed settlement after 
debt parking; 96(3) — Election by members of partnership; 111(5.3) — Limitation on 
bad debt deduction after change in control of corporation; 220(3.2), Reg. 600(b) — 
Late filing or revocation of election. 


History: Subpara. 50(1)(b)(ii) amended by 1996, c. 6, subsec. 167(2), to substitute 
“Winding-up and Restructuring Act” for “Winding-up Act”, effective June 28, 1996. 


The portion of subsec. 50(1) after subpara. (b)(ii) amended by 1995, c. 21, s. 15, appli- 
cable to taxation years that end after February 21, 1994. That portion formerly read: 


(iit) at the end of the year, the corporation is insolvent and neither the 
corporation nor a corporation controlled by it carries on business, and 


(A) at the end of the year, the fair market value of the share is nil 
and it is reasonable to expect that the corporation will be dissolved 
or wound up and will not begin to carry on business, and 


(B) in the taxpayer’s return of income under this Part for the year 
the taxpayer elects to have this subsection apply in respect of the 
share, 


the taxpayer shall be deemed to have disposed of the debt or the share, as the 
case may be, at the end of the year for proceeds equal to nil and to have reac- 
quired. it immediately thereafter at a.cost equal to nil. 


That portion of subsec. 50(1) following subpara. (b)(ii) substituted by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 28(1), applicable 


(a) to 1990 et seq.; and 


(b) where the taxpayer so elects in respect of the shares of the capital stock of a 
corporation by notifying the Minister of National Revenue in writing before 1992 
[1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such an election made 
before December 11, 1993 shall be deemed to have been made before 1992], to 
each of the taxpayer’s 1985 to 1989 taxation years in respect of the share owned by 
the taxpayer at the end of the year, except that the subsec. is not applicable in 
respect of any such taxation year in respect of the share where the corporation or a 
corporation controlled by it carries on business during the 24-month period imme- 
diately following the end of the year; and, where a taxpayer makes an election 
under this paragraph in respect of a share of the capital stock of a corporation, 


(i) the taxpayer shall be deemed to have elected, in the taxpayer’s returns of 
income under Part I of the Act for each of those years, to have subsec. 50(1) as 
amended, apply in respect of the share, and 


(il) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest 
and penalties shall be made as are necessary to give effect to the election. 


That portion of subsec. (1) formerly read: 


ii) the corporation ceased to carry on all of its businesses and was in- 
solvent during the year, and 


(A) at the end of the year, the fair market value of the share is nil 
and it is reasonable to expect that the corporation will be dissolved 
or wound up and will not commence to carry on any business, and 


(B) the corporation did not commence to carry on any business in 
the year or within 24 months following the end of the year, 


the taxpayer shall be deemed to have disposed of the debt or the share, as the 
case may be, at the end of the year and to have reacquired it immediately thereaf- 
ter at a cost equal to nil. 


Winding-up Act: S. 6 of the Winding-up and Restructuring Act, R.S.C. 1985, c. W- 
11, as amended by 1996, c..6, s. 136 (effective June 28, 1996) and 1999, c. 28, s. 78 
(effective June 28, 1999), provides: 


6. (1) Application — This Act applies to all: corporations ‘incorporated by or 
under the authority of an Act of Parliament, of the former Province of Canada or 
of the Province of Nova Scotia, New Brunswick, British Columbia, Prince Ed- 
ward Island or Newfoundland, and whose incorporation and affairs are subject to 
the legislative authority of Parliament, and to incorporate banks and savings 
banks, to authorized foreign banks, and to trust companies, insurance companies, 
loan companies having borrowing powers, building societies having a capital 
stock and incorporated trading companies doing business in Canada wherever 
incorporated where any of those bodies 


(a) is insolvent; 

(b) is in liquidation or in the process of being wound up and, on petition by 
any of its shareholders or creditors, assignees or liquidators, asks to be 
brought under this Act; or 

(c) if it is a financial institution, is under the control, or its assets are under 
the control, of the Superintendent and is the subject of an application for a 
winding-up order under section 10.1. 


(2) Application to authorized foreign banks — In its application to an author- 
ized foreign bank, this Act only applies to the winding-up of its business in Can- 
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ada and to the liquidation of its assets, and any reference to the winding-up of a 
company or to the winding-up of the business of a company is deemed, in rela- 
tion to an authorized foreign bank, to be a reference to the winding-up of the 
business in Canada of the authorized foreign bank and to include the liquidation 
of the assets of the authorized foreign bank. 


S. 3 of the Winding-Up and Restructuring Act, as amended by 1992, c. 26, s. 19 (effec- 
tive August 28, 1992), defines “insolvent” as follows: 


3. When company deemed insolvent — A company is deemed insolvent 
(a) if it is unable to pay its debts as they become due; — 


(b) if it calls a meeting of its creditors for the purpose of compounding with 
them; 


(c) if it exhibits a statement showing its inability to meet its liabilities; 
(d) if it has otherwise acknowledged its insolvency; 


(e) if it assigns, removes or disposes of, or attempts or is about to assign, 
remove or dispose of, any of its property, with intent to defraud, defeat’ or 
delay its creditors, or any of them; 


(f) if, with the intent referred to-in paragraph (e), it has procured its money, 
goods, chattels, land or property to be seized, levied on or taken, under or by 
any process of execution; 


(g) if it has made any general conveyance or assignment of its property for 
the benefit of its creditors, or if, being unable to meet its liabilities in full, it 
makes any sale or conveyance of the whole or the main part of its stock in 
trade or assets without the consent of its creditors or without satisfying their 
claims; 

(h) if it permits any execution issued against it, under which any of its 
goods, chattels, land or property are seized, levied on or taken in execution, 
to remain unsatisfied until within four days of the time fixed by the sheriff or 
other officer for the sale thereof, or for fifteen days after the seizure: or 
(i) if, in the case of a company that is a fedéral member institution, within 
the meaning assigned to that expression by the Canada Deposit Insurance 
Corporation Act, the shares and subordinated debt of which have been 
vested in the Canada Deposit Insurance Corporation by order of the Gover- 
nor in Council under section 39.13 of that Act, a transaction or series of 
transactions referred to in subsection 39.19(1) of that Act is not, in the opin- 
ion of the Corporation, substantially completed on or before the date that is 
not later than 


(i) sixty days after the making of the order vesting the shares and subor- 
dinated debt of the federal member institution in the Corporation, or 


(ii) the expiration of any extension of that period. 


Selected Cases [subsec. 50(1)]: Hopmeyer v. R., [2007] 2 C.T.C. 218 (FCA) (No 
deemed disposition where company continued to carry on business and might have 
survived); Jodoin v. R., {2007] 1 C.T.C. 2211 (TCC) (Key component in claim for 
ABIL is taxpayer election); Super West Homes Inc. v. R., [2004] 5 C:T.C: 2103 (ECC) 
(Where conduct indicated advances not made for purpose of producing income, loss 
denied); Jacques St-Onge Inc. v. R. (2001), [2004] 1 C.T.C. 2094 (TCC) (Actual disso- 
lution by year-end not required; reasonable expectation sufficient); Gordon v. Canada, 
[1996] 3 C.T.C. 2229 (TCC) (Payment directly to creditors instead of to company 
whose debt was guaranteed was acceptable); Monaghan v. Canada; [1996] 2-C.T.C. 
2169 (TCC) (Significant events occurring well after year-end do not affect determina- 
tion of bad debt). 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
188R: Sale of accounts receivable; IT-220R2: Capital cost allowance — proceeds of 
disposition of depreciable property; IT-239R2: Deductibility of capital losses from 
guaranteeing loans for inadequate consideration and from loaning funds at less than a 
reasonable rate of interest in non-arm’s length circumstances (archived); IT-442R: Bad 
debts and reserves for doubtful debts; IT-484R2: Business investment losses. 


CRA Audit Manual: 29.3.0: Business investment losses. 


(1.1) Idem — Where 


(a) a taxpayer is deemed because of subparagraph (1)(b)(iii) to 
have disposed of a share of the capital stock of a corporation at 
the end of a taxation year, and 


(b) the taxpayer or a person with whom the taxpayer is not deal- 
ing at arm’s length owns the share at the earliest time, during the 
24-month period immediately following the disposition, that the 
corporation or a corporation controlled by it carries on business, 


the taxpayer or the person, as the case may be, shall be deemed to 
have disposed of the share at that earliest time for proceeds of dis- 
position equal to its adjusted cost base to the taxpayer determined 
immediately before the time of the disposition referred to in para- 
graph (a) and to have reacquired it immediately after that earliest 
time at a cost equal to those proceeds. 


History: Subsec. 50(1.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 28(2), 
applicable to 1990 et seq. 
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(2) Where debt a personal-use property — Where at the end 
of a taxation year a debt that is a personal-use property of a tax- 
payer is owing to the taxpayer by a person with whom the taxpayer 
deals at arm’s length and is established by the taxpayer to have be- 
come a bad debt in the year, 


(a) the taxpayer shall be deemed to have disposed of it at the end 
of the year for proceeds equal to the amount, if any, by which 


(i) its adjusted cost base to the taxpayer immediately before 
the end of the year 


exceeds 


(ii) the amount of the taxpayer’s gain, if any, from the dispo- 
sition of the personal-use property the proceeds of disposi- 
tion of which included the debt; and 


(b) the taxpayer shall be deemed to have reacquired the debt im- 
mediately after the end of the year at a cost equal to the amount 
of the proceeds determined under paragraph (a). 


Related Provisions: 46 — Disposition of personal-use property; 54“superficial 
loss’(c) — Superficial loss rule does not apply. 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts. 


(3) Disposal of RHOSP properties — Each trust that was at the 
end of 1985 governed by a registered home ownership savings plan 
(within the meaning assigned by paragraph 146.2(1)(h) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
as it read in its application to the 1985 taxation year) shall be 
deemed to have disposed, immediately before 1986, of each pro- 
perty it holds at that time for proceeds of disposition equal to the 
fair market value of the property at that time and to have reacquired 
it immediately after 1985 at a cost equal to that fair market value. 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Definitions [s. 50]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “carry- 
ing on business” — 253; “controlled” — 256(6), (6.1); “corporation” —.248(1), Inter- 
pretation Act 35(1); “disposition” — 248(1); “personal-use property” — 54, 248(1); 
“share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


51. (1) Convertible property — Where a share of the capital 
stock of a corporation is acquired by a taxpayer from the corpora- 
tion in exchange for 


(a) a capital property of the taxpayer that is another share of the 
corporation (in this section referred to as a “convertible pro- 
perty”’), or 


(b) a capital property of the taxpayer that is a bond, debenture or 

note of the corporation the terms of which confer on the holder 

the right to make the exchange (in this section referred to as a 
“convertible property’’) 


and no consideration other than the share is received By, the tax- 
payer for the convertible property, 


(c) except for the purpose of subsection 20(21), the exchange 
shall be deemed not to be a disposition of the convertible 


property, 
Proposed Amendment — 51(1)(c) [temporary] — 


(c) except for the purposes of subsections 20(21) and. 44. 16). 
and (7), the exchange is deemed not to be a disposition | of the 
- convertible: property, aoe Re 
Koacation’ The July 16, 2010 draft legislation (Part 1- — ‘technical), subsec. 20(2), 
will amend para. 51(1)(c) to wal: as oe applicable to Bay Hes ofa a pene 
that begin after 1999. a 
Technical Notes (July poroy! ikaataple 51(1)(c) siotla had except for the 
purpose of subsection 20(21), an exchange described in ‘paragraph ‘S1(1)(a) or (b) i is 
deemed not to be to be a disposition of the convertible property, 
Paragraph 51(1)(c) is amended to add a reference to subsections 44.1(6) and 44.1(7)... 


pee (7) aad ries 94(2)(m), the exchange i is deohaed 
be a disposition of the convertible property, 


Application: The August. 27, 2010 draft legislation (Part, 1 — NTs); — 2Q) ih 
will amend para. 51(1)(c) to read as above, applicable to taxation years that end after. 


Income Tax Act, Part I, Division B 


(ay tt the cost to the taxpayer of all the shares of a particular class 
acquired by the taxpayer on the exchange shall be deemed to be 
the amount determined by the formula 

B 


Ax= 
C 


where 


A is the adjusted cost base to the taxpayer of the convertible 
property immediately before the exchange, 


‘B. is the fair market value, immediately after the exchange, of 
all the shares of the particular class acquired 5h the cere 
on the exchange, and 


C is the fair market value, immediately after the exchange, of 
all the shares acquired by the taxpayer on the exchange, 


(d.1). there shall be deducted, after the exchange, in computing 
the adjusted cost base to the taxpayer of a share acquired by the 
taxpayer on the exchange, the amount determined by the 
formula 


B 
Ax= 
(C 


where 


A is the total of all amounts deducted under paragraph 
53(2)(g.1) in computing, immediately before the exchange, 
the adjusted cost base to the taxpayer of the convertible 
property, 

B is the fair market value, immediately after the exchange,.of 
that share, and 


C is the fair market value, immediately after the exchange, of 
all the shares acquired by the taxpayer on the exchange, 


(d.2) the amount determined under paragraph (d.1) in respect of 
a share shall be added, after the exchange, in computing the ad- 
justed cost base to the taxpayer of the share, 


(e) for the purposes of sections 74.4 and 74.5, the exchange shall 
be deemed to be a transfer of the convertible property by the 
taxpayer to the corporation, and 


(f) where the convertible property is taxable Canadian property 
of the taxpayer, the share acquired by the taxpayer on the ex- 
change is deemed to be, at any time that is within 60 months 
after the exchange, taxable Canadian property of the taxpayer. 


Related Provisions: 51(2) — Where benefit conferred on related person; 51(3) — 
Computation of paid-up capital after exchange of shares; 51.1 — Conversion of debt 
obligation; 53(1)(q) — Addition to adjusted cost base for amount under 51(1)(d.2); 
53(2)(g.1) — Reduction in adjusted cost base under 51(1)(d.1); 77 — Bond conver- 
sion; 80(2)(g) — Shares issued in settlement of debt; 80.03(2)(a) — Deemed gain on 
disposition following debt forgiveness; 84(1)(c.3) — Contributed surplus; 86(2) — Ex- 
change of shares — reorganization of capital; 107(2)(d.1)(iii), 107.4(3)(f) — Deemed 
taxable Canadian property retains status when rolled out of trust or into trust; 112(7) — 
Application of stop-loss rule where shares exchanged; 128.3 — Deferral applies to 
post-emigration disposition for certain purposes; 248(25.1) — Deemed taxable Cana- 
dian property retains status through trust-to-trust transfer. 


History: Para. 51(1)(f) amended by 2010, c. 12, s. 3, to substitute “is deemed to be, at 
any time that is within 60 months after the exchange, taxable” for “shall be deemed to 
be taxable”, applicable in determining after March 4, 2010: whether a property is taxa- 
ble Canadian property of a taxpayer. 


The opening words of subsec. 51(1) amended by 1998, c. 19, s. 92, applicable to ex- 
changes that occur after June 20, 1996, other than exchanges that occur before 1997 
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under agreements in writing made on or before June 20, 1996. The opening words 
formerly read: 


(1) Where a share of the eee stock of a a corporation is acquired bya ‘taxpayer 
in exchange for 


Paras. 5 1()(d. 1) and (d.2) added by 1995, c. 21, s. 16, applicable to pean years that 
end after February 21, 1994. 


Subsec. 51(1) substituted by 1994, c.21, subsec. 20(1), applicable to exchanges occur- 
ring, and reorganizations that begin, after December 21, 1992. That subsec. formerly 
read: 


51. (1) Where shares of the’ capital stock of a corporation haus been acquired by 
a taxpayer in exchange for a capital property of the taxpayer that was. a share, 
bond, debenture or note of the corporation (in this section referred to as.a “con- 
vertible property”) the terms of which conferred on the holder the right to make 
the exchange and no consideration was received by the taxpayer for the converti- 
ble property other than those shares, the following rules apply: 


(a) the exchange shall be deemed not to have been a disposition of property; 


(b) the cost to the taxpayer of all the shares of a particular class acquired by 
the taxpayer on the exchange shall be deemed to be that proportion of the 
adjusted cost base to the taxpayer of the convertible property immediately 
before the exchange that 


(i) the fair market value, immediately after the exchange, of all the 
shares ny the sabia class acquired by the Bees on the exchange 


is of 


(ii) the fair market value; immediately after the exchange, of, all the 
shares acquired by the taxpayer on the exchange; and 


(c) for the purposes of sections 74.4 and 74.5, the exchange shall:be deemed 
to be a transfer of the convertible Property by the taxpayer to the 
corporation. 


Selected Cases [subsec. 51(1)]: Mansfield v. R., [1984] C.E.C. 547 (FCA); leave 
to appeal to SCC refused. (1985), 58. N.R. 237 (Debentures, converted into. common 
shares constitute conferred employment benefit; value added to. adjusted cost base). 
Regulations: 230(3) (no information return required). 

1.T. Application Rules: 26(28). ; 


Interpretation Bulletins: IT-115R2: Fractional interest in shares. See.also at end of 
sok 


(2) Idem — Notwithstanding subsection (1); where’ ' 


(a) shares of the capital stock of a corporation have been ac- 
quired by a taxpayer in exchange for a convertible property in 
circumstances such that, but for this subsection, ee (1) 
would. have applied, 


(b) the fair market value of the convertible property immediately 
before the exchange exceeds the fair market value. of the: shares 
immediately after the exchange, and 


(c) it is reasonable to regard any portion of the excess tie this 
subsection referred to as the “gift portion’) as a benefit that the 
taxpayer desired to have ostored on a person related to the 
taxpayer, 


the following rules apply: 


(d) the taxpayer shall be deemed to have disposed of the con- 
vertible property for proceeds of disposition equal to the lesser 
of 


(i) the total of its adjusted cost base to the taxpayer immedi- 
ately before the exchange and the gift portion, and 


(ii) the fair market value of the convertible property immedi- 
ately before the exchange, 


(e). the taxpayer’s capital loss. from the disposition of the con- 
vertible property shall be deemed to be.nil, and 


(f) the cost to the taxpayer of all the shares of a particular class 
/ acquired in exchange for the convertible property shall be 
deemed to be that proportion of the lesser of 


(i) the adjusted cost base to the taxpayer of the convertible 
property immediately before the exchange, and 


(ii) the total of the fair market value immediately after the 
exchange of all the shares acquired by the taxpayer in ex- 
change for the convertible property and the amount that, but 
for paragraph (e), would have been the taxpayer’s, capital loss 
on the disposition of the convertible property, 
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that» 


(iii) the fair market value, immediately after the exchange, of 
all the shares of the particular class acquired by the taxpayer 
on the exchange 

is of’ 
~ €v) ‘the fair market value, immediately after the exchange, of 
all the shares acquired by the taxpayer on the exchange. 


Related Provisions: 
exchanged. 


112(7) — Application of, stop-loss rule’ where. shares 


(3) Computation of paid-up. capital — Where subsection (1) 
applies to the exchange of convertible property described in para- 
graph (1)(a) (referred to in this subsection as the “old shares’’), in 
computing the paid-up capital in respect of a particular class of 
shares of ‘the capital stock of the corporation at any particular time 
that is the time’ of, or any time after, the exchange 


(a) there shall be deducted the amount determined by the 
formula 


C 
A-B)x— 
ie ay ( ) A 
where 
A is the total of all amounts each of which is the amount of the 
increase, if any, as a result of the exchange, in the paid-up 
capital in respect of a class of shares of the capital stock of 
the corporation, computed without reference to this subsec- 
tion as it applies to the exchange, 


'B is the paid-up capital immediately before the exchange in re- 
spect of the old shares, and 

C_ is the increase, if any, as a result of the exchange, in the paid- 
up capital in respect of the particular class of shares, com- 
puted without reference to this subsection as it applies to the 
exchange; and 

(b) there shall be: added. an amount equal to the lesser of 
(i) the amount, if any, by which 

(A) the-total of, all amounts deemed by subsection, 84(3), 


(4) or (4.1) to be a dividend on shares of that class paid by 
the corporation before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


ii) the total of all.amounts required by paragraph (a) to be 
deducted in respect of that particular class of shares before 
the particular time. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
History: Subsec. 51(3) added by 1994, c. 21, subsec. 20(2), applicable to exchanges 
occurring after August 1992, other than exchanges occurring after August 1992 and 
before December 21, 1992 where the corporation issuing shares on the exchange elects 


in writing and files the election with the Minister of National Revenue by December 
31, 1994. 


(4) Application — Subsections (1) and (2) do not apply to any ex- 
change to which subsection 85(1) or (2) or section 86 applies. 
Related Provisions: 86(3) — Application of section 86. 


History: Subsec. 51(4) added by, 1994, c. 21, subsec. 20(2), applicable to exchanges 
occurring, and reorganizations that begin, after December 21, 1992. 


Interpretation Bulletins: IT-115R2: Fractional interest in shares. 


Definitions [s. 51]: “adjusted cost base” — 54, 248(1); 
248(1); “capital property” — ‘54, 248(1); “class of shares” — 248(6); “convertible pro- 


“capital loss” — 39(1)(b), 


perty” —51(1) (draft 51(1)(b)); “corporation” — 248(1), Interpretation Act 35(1); 
“disposition” — 248(1); “paid-up capital” — 89(1), 248(1); “property”, “share”, “spec- 
ified participating interest”, “taxable Canadian property”, “taxpayer” — 248(1). 

Interpretation Bulletins [s. 51]: IT-96R6: Options to acquire shares, bonds or 
debentures and by trusts to acquire trust units; IT-146R4: Shares entitling shareholders 
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to choose taxable or capital dividends; IT-243R4: Dividend refund to. private 


corporations. 


51.1 Conversion of debt obligation — Where — 


(a) a taxpayer acquires a bond, debenture or note of a debtor (in 
this section referred to as the “new obligation’) in exchange for 
a capital property of the taxpayer that is another bond, debenture 
or note of the same debtor (in this section referred to as the 
“convertible obligation’), 


(b) the terms of the convertible obligation conferred on the 
holder the right to make the exchange, and 


(c) the principal amount of the new obligation is equal to the 
principal amount of the convertible obligation, 


the cost to the taxpayer of the new obligation and the proceeds of 
disposition of the convertible obligation shall be deemed to be equal 
to the adjusted cost base to the taxpayer of the convertible obliga- 
tion immediately before the exchange. 

History: S. 51.1 added by 1995, c. 21, s. 50, applicable to exchanges occurring after 
October 1994. 

Definitions [s. 51.1]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “capi- 
tal property” — 54, 248(1); “convertible obligation”, “new obligation” — 51.1(a); 
“principal amount” — 248(1), (26); “proceeds of disposition” — 54; “taxpayer” — 
248(1). 

Regulations: 230(3) (no information return required). 

1.T. Application Rules: 26(25) (where bond owned since before 1972). 


52. (1) Cost of certain property the value of which 
included in income — Where 


(a) a taxpayer acquired property after 1971 (other than an annu- 
ity contract, a right as a beneficiary under a trust to enforce pay- 
ment of an amount by the trust to the taxpayer, property ac- 
quired in circumstances to which subsection (2) or (3) applies or 
property acquired from a trust in satisfaction of all or part of the 
taxpayer’s capital interest in the trust), and 


(b) an amount in respect of its value was 
(i) included, otherwise than under section 7, in computing 


(A) the taxpayer’s taxable income or taxable income 
earned in Canada, as the case may be, for a taxation year 
during which the taxpayer was non-resident, or 


(B) the taxpayer’s income for a taxation year throughout 
which the taxpayer was resident in Canada, or 


(ii) for the purpose of computing the tax payable under Part 
XIII by the taxpayer, included in an amount that was paid or 
credited to the taxpayer, 


for the purposes of this subdivision, the amount so included shall be 
added in computing the cost to the taxpayer of the property, except 
to the extent that the amount was otherwise added to the cost or 
included in computing the adjusted cost base to the taxpayer of the 


property. 


Sek epon) ore mestithe wee 


Income Tax Act, Part I, Division B 


ee 


Related Provisions: 69(5)(c) — No application to property appropriated by share- 
holder on winding-up. 
History: Subsec. 52(1) amended by 2001, c. 17, subsec. 35(1), applicable after 1999 
except that, in respect of property acquired before 2000 and disposed of before March 
2000, para. 52(1)(a) shall be read as follows: 
“(a) a taxpayer acquired property after 1971 (other than an annuity contract or 
property acquired as described in subsection (2), (3) or (6)), and” 


The subsec. formerly read: 


(1) For the purposes of this subdivision, where a taxpayer has acquired property 
after 1971 (other than an annuity contract or property acquired as described in 
subsection (2), (3) or (6)) and an amount in respect of the value thereof was 
included in computing the taxpayer’s income otherwise than under section 7, the 
amount so included shall be added in computing the cost to the taxpayer of that 
property, except to the extent that the amount was otherwise added to the cost or, 
included in computing the adjusted cost base to the taxpayer of the property. 


Subsec. 52(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 14, applicable after 
October 16, 1991. Subsec. 52(1) formerly read: 


(1) For the purposes of this subdivision, where a taxpayer has acquired property 
after 1971 (other than an annuity contract or property acquired as described in 
subsection (2), (3) or (6)) and an amount in respect of the value thereof has been 
included in computing the taxpayer’s income otherwise than under section 7, the 
amount so included shall be added in computing the cost to the taxpayer of that 


property. 
Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or debentures 
and by trusts to acquire trust units; IT-432R2: Benefits conferred on shareholders. 


(1.1) [Repealed] 
History: Subsec. 52(1.1) repealed by 2001, c. 17, subsec. 35(1), applicable after 1999, 
It formerly read: 


(1.1) Idem, where owner non-resident — For the purposes of this subdivision, 
where a non-resident person has acquired property after 1971 (other than pro- 
perty acquired as described in subsection (2), (3) or (6)) that would, if that per- 
son disposed of it, be taxable Canadian property of that person and 


(a) an amount in respect of the value thereof has been included, otherwise 
than under section 7, in computing that person’s taxable income earned in 
Canada, or 


(b) an amount in respect of the value thereof has, for the purposes of com- 
puting the tax payable by that person under Part XIII, been included in an 
amount that has been paid or credited to that person, 
the amount so included shall be added in computing the cost to that person of 
that property. 


(2) Cost of property received as dividend in kind — Where 
any property has, after 1971, been received by a shareholder of a 
corporation at any time as, on account or in lieu of payment of, or in 
satisfaction of, a dividend payable in kind (other than a stock divi- 
dend) in respect of a share owned by the shareholder of the capital 
stock of the corporation, the shareholder shall be deemed to have 
acquired the property at a cost to the shareholder equal to its fair 
market value at that time, and the corporation shall be deemed to 
have disposed of the property at that time for proceeds equal to that 
fair market value. 

Related Provisions: 69(5)(c) — No application to property appropriated by share- 
holder on winding-up; 80.1(4) — Assets acquired from foreign affiliate of taxpayer as 


dividend in kind or as benefit to taxpayer; 86.1(1)(b) — No application to eligible dis- 
tribution (foreign spin-off). 
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Selected Cases [subsec. 52(2)]: Rezayat v. R., [2011] 6 C.T.C. 2033 (TCC) 
(Dividends were dividends in kind, valued at FMV with an ACB equal to amounts 
included in income); Yang y. R., [2011] 4 C.T.C. 2129 (TCC) (Shares received as reor- 
ganization spin-off were taxable as dividends in kind). 


I.T. Technical News: 11 (U.S.. spin-offs (divestitures) — dividends in kind). 


(3) Cost of stock dividend — Where a shareholder of a corpora- 
tion has, after 1971, received a stock dividend in respect of a share 
owned by the shareholder of the capital stock of the corporation, the 
shareholder shall be deemed to. have acquired the share or shares 
received by the shareholder as a stock dividend at a cost to the 
shareholder equal to, the total of..; 


(a) where the stock dividend is a dividend, the amount of the 
stock dividend, 


ie 1) where the stock dividend is not a idivident: nil, and 


(b) where an amount is included in the shareholder’s income in 
respect of the stock dividend under subsection 15(1.1), the 
amount so included. 


Related Provisions: 95(7) — Stock dividends from foreign affiliates. 


History: Paras. 52(3)(a), (a.1) substituted for para. (a) by 1994, c. 7, Sch. If (1991, c. 
49), s. 29, applicable to stock dividends paid after May 23, 1985. Para. 52(3)(a) for- 
merly read: 

(a) the amount of the stock dividend, and 


Interpretation Bulletins: IT-88R2: Stock dividends. 


(4) Cost of property acquired as prize — Where any property 
has been acquired by a taxpayer at any time after 1971 as a prize in 
connection with a lottery scheme, the taxpayer shall be deemed to 
have acquired the property at a cost to the taxpayer equal to its fair 
market value at that time. 

Related Provisions: 40(2)(f) — No gain or loss on disposition of chance to win or 
right to receive a prize. 


Interpretation Bulletins: IT-213R: Prizes from lottery schemes and giveaway 
contests. 


S. 53(1) 


Registered Charities Newsletters: 22.(property won through a lottery). 
(5) [Repealed under former Act] 


(6) [Repealed] 


History: Subsec. 52(6) repealed by 2001, c. 17, subsec. 35(2), applicable after 1999, 
but not to rights that were acquired before 2000 and disposed of before March 2000. It 
formerly read: 


(6) Cost of right to receive from trust — Notwithstanding subsection (1), 
where a beneficiary under a trust acquires a right to enforce payment by the trust 
of an amount out of a capital gain or the income of the trust (determined without 
reference to the provisions of this Act) for the taxation year of the trust in which 
the right was acquired by the beneficiary, for the purposes of this subdivision, 
the cost to the beneficiary of the right shall be deemed to be the amount that 
became so payable. 


(7) Cost of shares of subsidiary — Notwithstanding any other 
provision of this Act, where a corporation disposes of property to 
another corporation in a transaction to which paragraph 219(1)(1) 
applies, the cost to it of any share of a particular class of the capital 
stock of the other corporation received by it as consideration for the 
property is deemed to be the lesser of the cost of the share to the 
corporation otherwise determined immediately after the disposition 
and the amount by which the paid-up capital in respect of that class 
increases because of the issuance of the share. 


History: Subsec. 52(7) amended by 1998, c. 19, s. 93, applicable to taxation years that 
begin after 1995. The subsec. formerly read: 


(7) Notwithstanding any other provision of this Act, where a corporation has 
disposed of property to its subsidiary wholly-owned corporation in a transaction 
to which paragraph 219(1)(k) applies, the cost to it of any share of a particular 
class of the capital stock of the subsidiary corporation received by it as consider- 
ation for the property shall be deemed to be equal to the lesser of the cost of the 
share to the corporation otherwise determined immediately after the disposition 
and the amount, if any, by which the paid-up capital of that class increased by 
virtue of the issuance of that share. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


(8) Cost of shares of immigrant corporation — Notwith- 
standing any other provision of this Act, where at any time a corpo- 
ration becomes resident in Canada, the cost to any shareholder who 
is not at that time resident in Canada of any share of the corpora- 
tion’s capital stock, other than a share that was taxable Canadian 
property immediately before that time, is deemed to be equal to the 
fair market value of the share at that time. 


Related Provisions: 53(1)(b.1), (c) — Additions to ACB of share; 128.1(1)-(3) — 
Effect of corporation’s immigration; 250(4), (5) — Residence of corporation. 


History: Subsec. 52(8) amended by 1999, c. 22, s. 13, applicable in respect of corpora- 
tions that become resident in Canada after pie 23, 1998. The subsec. formerly 
read: 


(8) Cost of shares on immigration [of corporation] — Notwithstanding any 
other provision of this Act, where at any time a corporation becomes resident in 
Canada, the cost to any shareholder that is not at that time resident in Canada of 
any share of the capital stock of the corporation shall be deemed to be equal to 
the lesser of that cost otherwise determined and the paid-up capital in respect of 
the share immediately after that time. 


Subsec. 52(8) added by 1994, c. 21, s. 21, applicable to dispositions occurring after 
1992. 


Definitions [s. 52]: “adjusted cost base” — 54, 248(1); “amount” — 95(7), 248(1); 
“annuity” — 248(1); “Canada” — 255; “capital gain” — 39(1)(a), 248(1); “capital in- 
terest” — 108(1), 248(1); “class of shares” — 248(6); “corporation” — 248(1), Inter- 
pretation Act 35(1); “disposition” — 248(1); “dividend” — 248(1); “employees profit 
sharing plan’ — 144(1), 248(1); “non-resident” — 248(1); “paid-up capital” — 89(1), 
248(1); “person”, “property” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250; 
“series of transactions” — 248(10); “share”, ‘shareholder’, “stock dividend”, “subsidi- 
ary wholly-owned corporation” — 248(1); “taxable Canadian property” — 248(1); 
“taxable income”, “taxable income earned in Canada’ — 248(1); “taxation year” — 
249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “unit trust” — 108(2), 
248(1). 


53. (1) Adjustments to cost base [additions to ACB] — In 
computing the adjusted cost base to a taxpayer of property at any 
time, there shall be added to the cost to the taxpayer of the property 
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S. 53(1) 


such of the following amounts in respect of the property as’ are 
applicable: 
(a) [negative ACB]— any amount deemed by subsection 
40(3) to be a gain of the taxpayer for a taxation year from a 
disposition before that time of the property; 
(b) [Share, where 84(1) applied] — where the property is a 
share of the capital stock of a corporation resident in Canada, the 
amount of any dividend on the share deemed by subsection 
84(1) to have been received by the taxpayer before that time; 


Proposed Amendment — -53(1)(b) 


(b) where the property is a share of the capital stock of a cor- 
“poration resident in Canada, the amount, if any, by which 


(i) the total of all amounts each of which is the amount of a 
dividend on the share deemed by subsection 84(1) to have 
been received ig we taxpayer before that time 


nical ; 
-’ (ii) the portion of the total detétinittied ‘dia ‘Spd tag ’ 


(i) that relates to dividends in respect of which the taxpayer — 


was permitted a deduction under subsection 112(1) in com- 
puting the taxpayer’s taxable i income, except any portion of 
the dividend that, if paid as a separate dividend, would not 
be subject to subsection 55(2) because the capital gain re- 
ferred to in that subsection could reasonably be considered. 
not to be attributable to anything other than income earned 
or realized by any corporation after 1971 and before the 
safe-income determination time for the transaction or event 
or series of transactions or events as part of which the divi- 
dend was received; 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 22(1), 
will amend para. 53(1)(b) to read as above, applicable in respect of dividends re- 
ceived after November 8, 2006. However, if the taxpayer elects, no later than 180 
days after the draft legislation is assented to, by filing with the Minister of National 
Revenue an election in writing, in respect of the dividend received by the taxpayer 
before July 16, 2010, para. 53(1)(b) is to be read as follows: 


(b) where the property is a share of the capital stock of a corporation resident 
in Canada, the amount, if any, by which 


(i) the total of all amounts each of which is the amount of a dividend on 
the share deemed by subsection 84(1) to have been received by the tax- 
payer before that time 


exceeds 


(ii) the portion of the total determined under subparagraph (i) that relates 
to dividends 


(A) in respect of which the taxpayer was permitted a deduction under 
subsection 112(1) in computing the taxpayer’s taxable income, and 


(B) that arose directly or indirectly as a result of a conversion of con- 
tributed surplus into paid-up capital; 
Technical Notes (July 2010): Paragraph 53(1)(b) provides an addition to cost 
base — where the taxpayer’s property is a share of the capital stock of a corporation 
resident in Canada — equal to the amount of any dividend on the share deemed by 
the anti-avoidance rule in subsection 84(1) to have been received by the taxpayer 
before that time. 


Paragraph 53(1)(b) is amended to exclude from this addition certain amounts re- 
ceived by a recipient shareholder that is a corporation. The amount excluded from the 
cost base addition is the portion, if any, of the dividend that the corporate shareholder 
is permitted to deduct under subsection 112(1) in computing the corporation's taxa- 
ble income, except the portion of the dividend that is not a capital gain under subsec- 
tion 55(2) because it is attributable to the corporation’s safe income. 


Essentially, this amendment to paragraph 53(1)(b), as well as to paragraph 52(3)(a) 
and to paragraph (a) of the definition “capital dividend account” in subsection 89(1), 
addresses circumstances in which increases in a corporation’s paid-up capital result 
in dividends that may be deducted under subsection 112(1) by a recipient corporate 
shareholder in computing its taxable income (if the dividend is not safe income to the 
corporation under section 55). 


This amendment also relates. to changes made to the ccperdiene limitation proposals 
in new section 143.3, which were originally released for consultations on November 
17, 2005 (Department of Finance release 2005-080). Under the original proposal, the 
amount by which the fair market value of shares issued by a corporation exceeded 
the increase in the issuing corporation’s paid-up capital could not be treated as an 
expenditure. One outcome of this approach would have been to preclude certain in-— 
creases in the adjusted cost base of shares in the issuing corporation where the issu- 
ing corporation subsequently increased its paid-up capital by all or a portion of the 
excess. That proposal has been revised to remove the reference to paid-up capital. 


Income Tax Act, Part I, Division B 


Related Provisions: 52(3)(a) — Cost of share received as stock dividend exchudes 
amount deductible under 112(1). 


(b.1) [Share of immigrant corporation] — where the pro- 
perty is a share of the capital stock of a corporation, the amount 
of any dividend deemed by paragraph 128.1(1)(c.2) to have been 
received in respect of the share by the taxpayer before that time 
and while the taxpayer was resident in Canada; 


Related Provisions: 52(8) — Cost of share to non-resident. 


History: Para. 53(1)(b.1) added by 1999, c. 22, subsec. 14(1), applicable after Febru- 

ary 23, 1998, 
(c) [share, where contribution of capital made] — where 
the property is a share of the capital stock of a corporation and 
the taxpayer has, after 1971, made a contribution of capital to 
the corporation otherwise than by way of a loan, by way of a 
disposition of shares of a foreign affiliate of the taxpayer to 
which subsection 85.1(3) or paragraph 95(2)(c) applies or, sub- 
ject to subsection (1.1), a disposition of property in respect of 
which the taxpayer and the corporation have made an election 
under section 85, that proportion of such part of the amount of 
the contribution as cannot reasonably be regarded as a benefit 
conferred by the taxpayer on a person (other than the corpora- 
‘tion) who was related to the taxpayer that 


(i) the amount that may reasonably be regarded as the in- 
crease in the fair market value, as a result of the contribution, 
of the share 
is of 
(ii) the amount that may reasonably be regarded as the in- 
crease in the fair market value, as a result of the contribution, 
of all shares of the capital stock of the corporation owned by 
the taxpayer immediately after the contribution; 
Related Provisions: 52(8) — Cost to non-resident of share of corporation that be- 
comes resident in Canada; 53(1)(j) — Addition to ACB of share on which stock option 
benefit received; 53(1.1) — Deemed contribution of capital; 92(1)(a), (1.2) — Addi- 
tions to ACB. 
Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 


subsection 85(1); IT-456R: Capital property — some adjustments to cost base; IT-527: 
Distress preferred shares. 


(d) [Share of foreign affiliate] — where the property is a 
share of the capital stock of a foreign affiliate of the taxpayer, 
any amount required by paragraph 92(1)(a) to be added in com- 
puns the adjusted cost base to the taxpayer of the sDane; 


Proposed Amendment - — 53(1)(d) _ 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
will amend para. 53(1)(d) to substitute een 92” for eee tae sn Z 
ble after December 20, 2002. y 


S. 53 of the draft legislation provides that any assessment of a taxpayer's S fax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to. oe extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in respect of all of its foreign affiliates that this section ply in in 
respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or petted pines 30, 
2011. 


Technical Notes (Sept. 10, 2010): Subsection 53(1) sets out a Bek ofa seetots 
that are added in computing a taxpayer’ s adjusted cost base of a property. P ph 
53(1)(d) provides that, where the property is a share of the capital stock of a 4g 
affiliate of the taxpayer, there is to be added any amount required by paragraph 
92(1)(a) to be added in computing the adjusted cost base to the taxpayer of the share. 


Consequential to new subsection 92(1.1), which also provides for additions in comput- 
ing the taxpayer’s adjusted cost base of a share of a foreign affiliate, paragraph 53(1)(d)_ 
is amended to refer to section 92, instead of only paragraph 92(1)(a). For more detail 
about new subsection 92(1.1), refer to the commentary on that subsection. This. amend- ; 
ment also allows for cost base adjustments pursuant to transitional subsection 
where an election is made under clause 51 to have the gees ‘eohiolidatea net sur 
plus” rules apply. Hla ny pee Ge 
Related Provisions: 91(6) — Amounts deductible in respect of dividends received: 
Canada-U.S. Tax Treaty:Art. XXIX:5(d) — Reduction in ACB of share of U.S. “S” 
corporation. 

(d.01) [share of demutualized insurer] — where the pro- 

perty is a share of the capital stock of a corporation, any amount 
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Interpretation Bulletins; IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land. 


History: Para. 53(1)(d.01) added by 2000, c. 19, s. 4, applicable after December 15, (e) [partnersh Ip interest] — where the property 1s an interest 
1998. in a partnership, 


required by paragraph 139.1(16)(1) to be added in computing the 
adjusted cost base to the taxpayer of the share; 


(i) an amount in respect of each fiscal period of the partner- 
ship ending after 1971 and before that time, equal to the total 
of all amounts each of which is the taxpayer’s share (other 
than a share under an agreement referred to in subsection 
96(1.1)) of the income of the partnership from any source for 
that fiscal period, computed as if this Act were read without 
reference to 


(d.1) [capital interest in trust] — where the property is a 
capital interest of the taxpayer in a trust to which paragraph 
94(1)(d) applies, any amount required by paragraph 94(5)(a). to 
be added in computing the adjusted cost base to the taxpayer of 
the interest; 


(A) paragraphs 38(a.1) and (a.2) and the fractions set out 
in the formula in paragraph 14(1)(b) and in subsection 
14(5), paragraph 38(a) and subsection 41(1), 


(A.1) paragraph PECL, 1), 


pan 1: This amendment 1 applies to Q amounts ‘that became payable after December 
20, 2002, 


(A. 1) tbipacseeaph 30(1)(ay(. i in n respect ee an ee 
eferred to in that subparagraph that is not the subject of 
ifting arrangement, as defined in subsection 237, ae 

‘that i is a tax. shelter, 


: agra ie tle | pas, ee is, a partner’ § ae cost 
as now be computed as if the Act were read without reference to subparagraph 
39(1)(a)(i. 1), where the object referred to in that subparagraph is not the subject of a 
gifting ea nor a property that is a tax shelter, for the purpose of, Section 
2371. 


i 2). the devnnten of C in the formula in paragraph 
14(1)(b), and 


(B) ‘paragraph (), paragraphs 12(1)(0) and (z.5), 
18(1)(m), 20(1)(v.1) and 29(1)(b) and (2)(b), section 55, 
subsections 69(6) and (7) and paragraph 82(1)(b) of this 
Act and paragraphs 20(1)(gg) and 81(1)(r) and (s) of the 
Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, and the provisions of the Income Tax Ap- 
plication Rules relating to income from the operation of 
new mines, 


ts included, ~~ 
ion 94.2, the 


(ii) the taxpayer’s share of any capital dividends and any life 
insurance capital dividends received by the partnership 
before that time on shares of the capital stock of a corpora- 
tion that were partnership property, 


Related Provisions: 53(2)(h), (i), (j) — Deductions from adjusted cost base — inter- 
est in a trust. 


(d.2) [unit in mutual fund trust] — where the property is a 


unit in a mutual fund trust, any amount required by subsection 
132.1(2) to be added in computing the adjusted cost base to the 
taxpayer of the unit; 


(d.3) [Share] — where the property is a share of the capital 
stock of a corporation of which the taxpayer was, at any time, a 
specified shareholder, any expense incurred by the taxpayer in 
respect of land or a building of the corporation that was. by rea- 
son of subsection 18(2) or (3.1) not deductible by the taxpayer in 
computing. the taxpayer’s income for any taxation year com- 
mencing before that time; 


(iii) the taxpayer’s share of the amount, if any, by which 


(A) any proceeds of a life insurance policy received by 
the partnership after 1971 and before that time in conse- 
quence of the death of any person whose life was insured 
under the policy, 


exceeds 


(B) the adjusted cost basis (within the meaning assigned 
by subsection 148(9)) of the policy to the partnership im- 
mediately before that person’s death, 


(iv) where the taxpayer has, after 1971, made a contribution 


of capital to the partnership otherwise than by way of loan, 
such part of the amount of the contribution as cannot reason- 


Related Provisions: 10(1.1) —Effect of 53(1)(d.3) on cost of land inventory; 
53(1)(h) — Where land owned directly by taxpayer. 


241 


S. 53(1)(e)(iv) 


ably be regarded as a benefit conferred on any other member 
Si the partnership who was related to the alee 


‘Proposed Addition — -53(1)(e){iv. eo 


(iv.1) each amount that is in respect. ofa eke: ainourt 
described in subsection 80. 2(1) and that is paid by the tax- 
payer to the partnership, t to the extent that the amount paid 
is not deductible in computing the i income of the taxpayer, 

Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 22(2), 
will add subpara. 53(1)(e)(iv.1), applicable to payments made i in taxation years that 
end after 2002. : 


Technical Notes (July 2010): Pagereah 53(1)(e) oie. for ee to the 
adjusted cost base of a taxpayer’s partnership interest. This paragraph is being 
amended, by adding new subparagraph (iv.1), effective for payments made in taxa-_ 
tion years that end after 2002. New subparagraph 53(1)(e)(iv.1) provides for an addi- 
tion to the taxpayer’s adjusted cost base in circumstances where the taxpayer makes a 
payment to a partnership that is described in subsection 80.2(1). The addition to the 
adjusted cost base is equal to the amount of the payment that i is not deductible in 
computing the income of the taxpayer. 


(v) where the time is immediately before the taxpayer’s death 
and the taxpayer was at that time a member of a partnership, 
the value, at the time of the taxpayer’s death, of the rights or 
things referred to in subsection 70(2) in respect of a partner- 
ship interest held by the taxpayer immediately before the tax- 
payer’s death, other than an interest referred to in subsection 
96(1.5), 


(vi) any amount deemed by subsection 40(3.1) to be a gain of 
the taxpayer for a taxation year from a disposition before that 
time of the property, 


(vii) any amount deemed by paragraph 98(1)(c) or 98.1(1)(c) 
to be a gain of the taxpayer for a taxation year from a dispo- 
sition before that time of the property, 


(vii.1) a share of the taxpayer’s Canadian development ex- 
pense or Canadian oil and gas property expense that was de- 
ducted at or before that time in computing the adjusted cost 
base to the taxpayer of the interest because of subparagraph 
(2)(c)(ii) and in respect of which the taxpayer elected under 
paragraph (f) of the definition “Canadian development ex- 
pense” in subsection 66.2(5) or paragraph (b) of the defini- 
tion “Canadian oil and gas property expense” in subsection 
66.4(5), as the case may be, 


(viii) an amount deemed, before that time, by subsection 
66.1(7), 66.2(6) or 66.4(6) to be an amount referred to in the 
description of G in the definition “cumulative Canadian ex- 
ploration expense” in subsection 66.1(6), paragraph (a) of the 
description of F in the definition “cumulative Canadian de- 
velopment expense” in subsection 66.2(5) or the description 
of G in that definition, or paragraph (a) of the description of 
F in the definition “cumulative Canadian oil and gas property 
expense” in subsection 66.4(5) or the description of G in that 
definition in respect of the taxpayer, 


Proposed Addition — 53(1)(e)(viii.1) 


(viii.1) an amount deemed, before that time, by subsection 
59(1.1) to be proceeds of disposition receivable by the tax- 
payer in respect of the disposition of a foreign resource 
property, 

Application: The November 5, 2010 draft legislation (misc. technical), subsec. 


4(3), will add subpara. 53(1)(e)(viii.1), applicable for fiscal periods of a partnership 
that begin after 2000. 


Technical Notes: New subparagraph 53(1)(e)(viii.1) provides for an addition in 
computing the adjusted cost base of a taxpayer’s partnership interest, where the tax- 
payer is a member of the partnership, equal to the member’s share of proceeds of 
disposition receivable by the member in respect of a disposition of a foreign resource 
property by the partnership. This amendment ensures that, on disposition of a foreign 
resource property by the partnership, the proceeds of the disposition that are deemed 
by subsection 59(1.1) to become receivable by a member of the partnership and that 
are excluded in computing the income of the partnership because of paragraph 
96(1)(d) are added to the adjusted cost base of the member’s partnership interest. 


Letter from Dept. of Finance, July 16, 2004: 
Dear [xxx]: 


to partnership fiscal periods that begin after 2000, to include a reference | 


Income Tax Act, Part I, Division B 


Thank you for. your letter of J ery 27, we to Davine Roach of this Division con 


ee resource ce propery ¢ CHRP"), > _ 


Where a taxpayer isa member ofa partnership, the taxpayer’ s share of a 
ceeds be ea of a FRP — of by ee partnership is 


) provision ot ies Act that permits an addition to the. pertaen 
ACE") of the partnership interest held by the taxpayer. You et os h 


on the disposition of the FRP “ the partnership would reduce the ACB o ' the ake y 
payer's partnership interest. Since the ACB of the taxpayer’s rtnership- interest was 
not increased to reflect the fact that this amount was already included in the tax- 
payer’ s income, the taxpayer would be subject to double taxation, 


ter, you noted that paragraph 96(1)(d). of the Act was amended, ap) 


sul 
tion 59(1). As a result of this change, you submit that a concurrent amendment to 
paragraph 53(1)(e) is required to ensure that the proceeds of disposition deemed Oo 
become receivable by a partner under subsection S91. » are added to the ACB o 
that partner’s partnership interest. : : a 


We agree that the proceeds of disposition of a FRP that are deemed any subieecton 
59(1.1) of the Act to become receivable by a member of a partnership and that are 
excluded in computing the income of the partnership by paragraph 96(1)(d) should 
be added to the ACB of that member’s partnership interest. Accordingly, we are pre- 
pared to recommend that paragraph 53(1)(e) be amended, applicable to fiscal periods — 
that begin after 2000, to include in the ACB of a partner’s partnership interest, an 
amount equal to the amount deemed to be receivable by the partner pursuant to ‘sub- 
section 59(1.1). While I cannot, as you know, offer an assurance that either the Min- a 
ister or Parliament will agree with our recommendation, I hope that this statement of 
our position is helpful to you. 


Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Bank 


(ix) the amount, if any, by which 


(A) the taxpayer’s share of the amount of any assistance 
or benefit that the partnership received or became entitled 
to receive after 1971 and before that time from a govern- 
ment, municipality or other public authority, whether as a 
grant, subsidy, forgivable loan, deduction from royalty or 
tax, investment allowance or any other form of assistance 
or benefit, in respect of or related to a Canadian resource 
property or an exploration or development expense in- 
curred in Canada 


exceeds 


(B) the part, if any, of the amount included in clause (A) 
in respect of the interest that was repaid before that time 
by the taxpayer under a legal obligation to repay all or 
any part of the amount, 


(x) any amount required by section 97 to be added before 
that time in computing the adjusted cost base to the taxpayer 
of the interest, 


(xi) of which the taxpayer’s share of any income or loss of 
the partnership was, at any time, 10% or more, any expense 
incurred by the taxpayer in respect of land or a building of 
the partnership that was by reason of subsection 18(2) or 
(3.1) not deductible by the taxpayer in computing the tax- 
payer’s income for any taxation year commencing before that 
time, 


(xii) any amount required by paragraph 110.6(23)(a) to be 
added at that time in computing the adjusted cost base to the 
taxpayer of the interest, and 


(xiii) any amount required by subsection 127(30) to be added 

to the taxpayer’s tax otherwise payable under this Part for a 

taxation year that ended before that time. 

(xiv) [Repealed] 
Related Provisions: 10(1.1) — Cost of land inventory; 40(3.13) — Artificial trans- 
actions affecting partnership capital; 53(2)(c) — Reduction in adjusted cost base — 
partnership interest; 70(6)(d.1)(iii) — Where transfer or distribution to spouse or trust; 
70(9.2)(c)(ili) [to be repealed], 70(9.21)(a)(iii)(C), (b)(iii)(C) [proposed] — Transfer of 
family farm or fishing corporation or partnership; 70(9.3)(e)(iii) [to be repealed], 
70(9.31)(a)(ii)(C), (b)(iii)(C) [proposed] — Transfer of family farm or fishing corpo- 
ration or partnership from spouse’s trust to children of settlor; 87(2)(e.1) — Amalga- 
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mations — cost of partnership interest; 96(1.01)(b)— Deemed. end of fiscal period 
when taxpayer ceases to be partner; 248(8) — Meaning of “consequence” of death; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to be assis- 
tance; 248(18), (18.1) — GST or: QST — repayment of input tax credit or refund. 
History: Subpara. 53(1)(e)(xiv) repealed without ever taking effect by 2009, c. 2, sub- 
sec. 11(1), applicable after 2011. The subpara. formerly read: 
(xiv) the total of all amounts each of which is the amount of the taxpayer’s taxa- 
ble earnings base adjustment (within the meaning assigned by subsection 
18.2(1)) in respect of an interest in the partnership for a taxation year that ended 
before that time; 


Subpara. 53(1)(e)(xiv) added by 2007, c.'35,; subsec. 16(1), applicable after 2011. 


Cl. 53(1)(€)G)(A) amended by 2006, ¢. 4, s. 52, applicable after May 1, 2006. It for- 
merly read: 
(A) the fractions set out in Wibsobiiot 14(5), paragraphs 38(a) to (a.2), subsection 
41(1) and in the formula in paragraph 14(1)(b), 
Cls. 53(1)(e)(i)(A) and (A.1) amended, and cl. (A.2) added, by 2001, c. 17, subsec: 
36(1), applicable in respect of fiscal periods that end after February 27, 2000 and, for 
fiscal periods that ended after February 18, 1997 and before February 28, 2000, cl. 
53(1)(e)()(A) shall be read as follows: 
“(A) the fractions set out in subsection 14(5), paragraphs 38(a) and (a.1) and 
subsection 41(1),” 


Cls. 53(1)(e)G@)(A) and (A.1) formerly read: 
(A) the fractions set out in subsection 14(5), paragraph 38(a) and subsection 
41(1), 
(A.1) paragraph 18(1)(.1), and 
Subpara. 53(1)(e)(xiii) added by 1999, c. 22, subsec. 14(2), applicable to 1998 et seq. 
Cl. 53(1)(€)@)(B) amended by 1997, c. 25, subsec. 7(1), applicable for the purpose of 
computing the adjusted cost base of property after 1996. Cl. (e)(i)(B) formerly read: 
(B) paragraph (i), paragraphs 12(1)(0), 18(1)(m), 20(1)(v.1) and 29(1)(b) and 
(2)(b), section 55, subsections 69(6) and (7) and paragraph 82(1)(b) of this Act 
and paragraphs 20(1)(gg) and 81(1)(x) and (s) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, and the provisions of the Income Tax 
Application Rules relating to income from the operation of new mines, 


New subpara. 53(1)(e)(vi) added by 1995, c. 3, subsec. 14(1), applicable after February 
21, 1994. 


Subpara. 53(1)(e)(xii) added by 1995, c. 3, subsec. 14(2), applicable to 1994 et seq. 


Subpara. 53(1)(e)(vii.1) added by’ 1994, c. 7, Sch. VII (1993, c. 24), subsec. 15(1), 
applicable after July 1990. 


Subpara. 53(1)(e)(ix) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 30(1); 
applicable for the purposes of computing the adjusted cost base of an interest in a part- 
nership after January 1990. Subpara. (€)(ix) formerly read: 


(ix) the taxpayer’s share of the amount of any assistance or benefit that the part- 
nership has received or has become entitled to receive after 1971 and before that 
time from a government, municipality or other public authority, whether as a 
grant, subsidy, forgivable loan, deduction from royalty or tax, investment allow- 
ance or any other form of assistance or benefit, in respect of or related to a Cana- 
dian resource property or an exploration or development expense incurred in 
Canada, 


1.T. Application Rules: 26(9)-(9.4) (where taxpayer became partner before 1972); 
69 (meaning of “chapter 148 of ...” in cl. 53(1)(e)(@)(B)))- 


Interpretation Bulletins: IT-153R3: Land ‘developers:'— subdivision and develop- 
ment costs and carrying charges on land; IT-242R: Retired partners; IT-278R2: Death 
of a partner or of a retired partner; IT-338R2: Partnership interest: 
of admission or retirement of a partner. (archived); IT-353R2: Partnership interests — 
some adjustments to cost base (archived); IT-430R3: Life insurance proceeds received 
by a private corporation or a partnership as a consequence of death; IT-471R: Merger 
of partnerships. 


I.T. Technical News: 5 (adjusted cost base of partnership interest); 9 (calculation of 
ACB of a partnership interest); 12 (adjusted cost base of partnership interest — subpar- 
agraph 53(1)(e)(viii). 


Forms: T2065: Determination of adjusted cost base of a partnership interest. 


(f) [substituted property] — where the property is substi- 
tuted property (within the meaning assigned by paragraph (a) of 
the definition “superficial loss” in section 54) of the taxpayer, 
the amount, if any, by which 


(i) the amount of the loss that was, because of the acquisition 
by the taxpayer of the property, a superficial loss of any tax- 
payer from a disposition of a property 


exceeds 


(ii). where the property disposed of was a share of the capital 
stock of a corporation, the amount that would, but for para- 
graph 40(2)(g), be deducted under subsection 112(3), (3.1) or 


S. 53(1)(£.11) 


(3.2) in computing the loss of any taxpayer in respect of the 
disposition of the share; 
Related Provisions: 40(2)(g)(i) — Superficial loss denied; 40(2)(h) — Loss on dis- 
position of share of controlled corporation; 142.4(1)“tax basis”(h) sy aie ae of 
specified debt obligation by financial institution. 


History: Para. 53(1)(f) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 30(2), 
applicable for the purposes of computing the adjusted cost base of property ‘after July 
13, 1990. Para. 53(1)(f) formerly read: 


(f) where the property is substituted property (within the meaning assigned by 
the definition “superficial loss” in section 54) of the taxpayer, the amount of the 
loss that was, by virtue of the acquisition by the taxpayer of the property, a.su- 
perficial loss of any taxpayer; 


Interpretation Bulletins: IT-291R3; Transfer of property. toa corporation. under 
subsection 85(1); IT-456R: Capital property — some. adjustments to cost base. 


(f.1) [property disposed of at loss by other corpora- 
tion] — where the taxpayer is a taxable Canadian. corporation 
and the property was disposed of by another taxable Canadian 
corporation to the taxpayer in circumstances such that 


(i) paragraph (f.2) does: not apply to increase the adjusted 
cost base to the other corporation of shares of the capital 
stock of the taxpayer, and 


(ii) the capital loss from the disposition was deemed by para- 
graph 40(2)(e.1): (or, where the property was acquired by the 
taxpayer before 1996, by paragraph 40(2)(e) or 85(4)(a) as 
those paragraphs read in their application to property ac- 
quired before April 26, 1995) to be nil, 


the amount that would otherwise have been the capital loss from 
the disposition; 
Related Provisions: 53(1)(f.11) — Alternative addition to ACB on dispositions 


subject to para. 40(2)(e.1); 142.4(1)“tax basis”(h) — Disposition of specified debt obli- 
gation by financial institution. 


History: Para. 53(1)(f.1) amended by 1998, c. 19, subsec. 94(1), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced aat the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. The para. formerly read: 


(f.1) where the taxpayer is a taxable Canadian corporation and the property was 
disposed of by another taxable Canadian corporation to ithe taxpayer in circum- 
stances such that paragraph (f.2) does not apply so as to increase the adjusted 
cost base to the other corporation of shares of the capital stock of the taxpayer 
and the capital loss from the disposition was deemed by paragraph 40(2)(e) or 
(e.1) or 85(4)(a) to be nil, the amount that would otherwise have been the capital 
loss from the disposition; 


Advance Tax Rulings: ATR-57: Transfer of property for estate planning purposes; 
ATR-66: Non-arm’s length transfer of debt followed by a winding-up and a sale of 
shares. 


(f.11) [property. aie Sls of at loss by other person] — 
where the property was disposed of by a person (other than a 
non-resident person ora person exempt from tax under this Part 
on the person’s taxable income) or by an eligible Canadian part- 
nership (as defined in subsection 80(1)) to the taxpayer in cir- 
cumstances such that 


(i) paragraph (f.1) does not apply to increase the, adjusted 
cost base to the taxpayer of the property, 


(ii) paragraph (f.2) does not apply to increase: the adjusted 
cost base to that person of shares of the capital stock of the 
taxpayer, and 


(iii) the capital loss from the disposition was deemed by par- 
agraph 40(2)(e.1) (or, where the property was acquired by 
the taxpayer before 1996, by paragraph 85(4)(a) as it read in 
its application to property acquired before April 26, 1995) to 
be. nil, 


the amount that would otherwise be the capital loss from the 
disposition; 
History: Para. 53(1)(f.11) amended by 1998, c. 19, subsec. 94(1), applicable, subject 


to s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to dispo- 
sitions of property that occur after April 26, 1995. The para. formerly read: 


(f.11) where the property was disposed of by a person (other than a non-resident 
person or a person, exempt from tax under this Part on the person’s taxable in- 
come) or by an eligible-Canadian partnership (within the meaning assigned by 
subsection 80(1)) to the taxpayer in circumstances such that paragraph (f.1) does 
not apply so as to increase the adjusted cost base to the taxpayer of the property, 
paragraph (f.2) does not apply so as to increase the adjusted cost base to that 
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person of shares of the capital stock of the taxpayer and the capital loss from the 
disposition was deemed by paragraph 40(2)(e.1) or 85(4)(a) to be nil, the amount 
that would otherwise be the capital loss from the disposition; ; 
(£12) [commercial obligation owing to taxpayer] — 
where the property is a particular commercial obligation (in this 
paragraph having the meaning assigned by subsection 80(1)) 
payable to the taxpayer as consideration for the settlement or ex- 
tinguishment of another commercial obligation payable to the 
taxpayer and the taxpayer’s loss from the disposition of the other 
obligation was reduced because of paragraph 40(2)(e.2), the pro- 
portion of the reduction that the principal amount of the particu- 
lar obligation is of the total of all amounts each of which is the 


by the taxpayer in respect of the property to a province or to 
a Canadian municipality : 


to the extent that the amount was, because of subsection 18(2), 


(iii) not deductible in computing the taxpayer's income from 
the land or from a business for any taxation year beginning 
before that time, or 


_(iv) not deductible in computing the income of the other tax- 

payer and was not included in or added to the cost to the 
other taxpayer of any property otherwise than because: of 
subparagraph (d.3) or subparagraph (e)(xi); . 


principal amount of a commercial obligation payable to the tax- Related Provisions: 43.1(2) — Life estates in real property; 53(1)(d.3) — Where 


payer as consideration for the settlement or eased of 


land owned through a corporation. 


that other obligation; History: The portion of para. 53(1)(h) after subpara. (ii) amended by 1999, c. 22, sub- 


(f.2) [share, after transfer of other shares to corpora- 
tion] — where the property is a share, any amount required by 
paragraph 40(3.6)(b) (or, where the property was acquired by 
the taxpayer before 1996, by paragraph 85(4)(b) as it read in its 
application to property disposed of before April 26, 1995) to be 
added in computing the adjusted cost base to the taxpayer of the 
share; 


Related Provisions: 53(1)(f.1), (f.11) — Para. (f.2) takes precedence over (f.1) and 


sec. 14(3), applicable after February 23, 1998. That portion formerly read: 


to the extent that that amount was neither deductible because of subsection 
18(2) in computing the taxpayer’s income from the land or from a business for 
any taxation year beginning before that time nor in computing the income of 
another person in respect of whom the taxpayer was a person, corporation or 
partnership described in subparagraph (b)(i), (ii) or (iii) of the definition “interest 
on debt relating to the acquisition of land” in subsection 18(3), and was not in- 


. cluded in or added to the cost to that other person of any property otherwise than 


because of paragraph (d.3) or subparagraph (e)(xi); 


(f.11). Subpara. 53(1)(h)(i) substituted by 1994, c. 7, Sch. II (1991, c, 49), subsec. 30(3), ap- 
History: Para. 53(1)(f.2) amended by 1998, c. 19, subsec. 94(2), applicable, subject to | Plicable to 1988 et seq. Subpara. 53(1)(h)() formerly read: 


s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. The para. formerly read: 


(i) interest on debt relating to the acquisition of land, or an amount payable by 
the taxpayer for the land, or 


(f.2) where the property is a share of the capital stock of a corporation, any That portion of para. 53(1)(h) following subpara. (ii) substituted by 1994, c. 7, Sch. II 
amount required by paragraph 85(4)(b) to be added in ne the adjusted (1991, c. 49), subsec. 30(4), applicable to 1988 et seg. That portion formerly read: 


cost base to the taxpayer of the share; 


Para. 53(1)(f.1) amended and paras. (f.11) and (f.12) added by 1995, c. 21, subsec. 
17(1), applicable to taxation years that end after February 21, 1994. Para. 53(1)(f.1) 
formerly read: 


(f.1) where the property has been disposed of by a taxable Canadian corporation 
to the taxpayer, and the taxpayer is a taxable Canadian corporation, in circum- 
stances such that paragraph 85(4)(b) does not apply so as to increase the adjusted 
cost base to the corporation of shares of the capital stock of the taxpayer, and the 
corporation’s capital loss from the disposition has been deemed by paragraph 
40(2)(e) or 85(4)(a) to be nil, the amount that would otherwise have been the 
corporation’s capital loss from the disposition; 


Interpretation Bulletins: IT-456R: Capital property —some adjustments to cost 

base. 
(g) [bond, mortgage, etc.] — where the property is a bond, 
debenture, bill, note, mortgage, hypothecary claim or similar ob- 
ligation, the amount, if any, by which the principal amount of 
the obligation exceeds the amount for which the obligation was 
issued, if the excess was required by subsection 16(2) or (3) to 
be included in computing the income of the taxpayer for a taxa- 
tion year commencing before that time; 

History: Para. 53(1)(g) amended to add “hypothecary claim” and to replace “such ex- 

cess” with “the excess” by 2001, c. 17, s. 206, in force June 14, 2001. 
(g.1) [indexed debt obligation] — where the property is an 
indexed debt obligation, any amount determined under subpara- 
graph 16(6)(a)(i) in respect of the obligation and required to be 
included in computing the taxpayer’s income for a taxation year 
beginning before that time; 

Related Provisions: 53(2)(1.1) — Reduction in adjusted cost base — indexed debt 

obligation. 

History: Para. 53(1)(g.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 15(2), 

applicable with respect to indexed debt obligations issued after October 16, 1991. 
(h) [land] — where the property is land of the taxpayer, any 
amount paid by the taxpayer or by another taxpayer in respect of 
whom the taxpayer was a person, corporation or partnership de- 
scribed in subparagraph (b)(i), (ii) or (iii) of the definition “in- 
terest on debt relating to the acquisition of land” in subsection 
18(3), after 1971 and before that time pursuant to a legal obliga- 
tion to pay 


(i) interest on debt relating to the acquisition of land (within 
the meaning assigned by subsection 18(3)), or 


(ii) property taxes (not including income or profits taxes or 
taxes imposed by reference to the transfer of property) paid 
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to the extent that that amount was not deductible by reason of subsection 18(2) 
in computing the taxpayer’s income from the land or from a business for any 
taxation year commencing before that time or, by reason of subsection 18(3), in 
computing the income of another taxpayer in respect of whom the taxpayer was 
a person, corporation or partnership described in subparagraph (b)(i), (ii) or (iii) 
of the definition “interest on debt relating to the acquisition of land” in subsec- 
tion 18(3), where that amount was not included in the cost to that other taxpayer 
of any property other than by reason of paragraph (d.3) or subparagraph (e)(xi); 


Interpretation Bulletins: IT-456R: Capital property — some adjustments to cost 
base. 


(i) [land used in farming] — where the property is land used 
in a farming business carried on by the taxpayer, an amount in 
respect of each taxation year ending after 1971 and commencing 
before that time, equal to the taxpayer’s loss, if any, for that year 
from the farming business, to the extent that the loss 


(i) was not, by virtue of section 31, deductible in computing 
the taxpayer’s income for that year, 


(ii) was not deducted in computing the taxpayer’s taxable in- 
come for the taxation year in which the taxpayer prance of 
the property or any preceding taxation year, 


(iii) did not exceed the total of 


(A) taxes (other than income or profits taxes or taxes im- 
posed by reference to the transfer of the property) paid by 
the taxpayer in that year or payable by the taxpayer in 
respect of that year to a province or a Canadian munici- 
pality in respect of the property, and 


(B) interest, paid by the taxpayer in that yearor payable 
by the taxpayer in respect of that year, pursuant to a legal 
obligation to pay interest on borrowed money used to ac- 
quire the property or on any amount as consideration pay- 
able for the property, 


to the extent that those taxes and interest were included i in 
computing the loss, and 


(iv) did not exceed the remainder obtained when 


(A) the total of each of the taxpayer’s losses from the 
farming business for taxation years preceding that year (to 
the extent that they are required by this paragraph to be 
added in computing the taxpayer’s adjusted cost base of 
the property), 


Subdivision c — Taxable Capital Gains 


is deducted from 


(B) the amount, if any, by which the taxpayer’s proceeds 

of disposition of the property exceed the adjusted cost 

base to the taxpayer of the property immediately before 

that time, determined without reference to this paragraph; 
Related Provisions: 96(1)(c) — Partnerships += gains to be‘computed without refér- 
ence to para. 53(1)(i); 101 — Corresponding rule, for partnerships; 111(1)(c),; (d) — 
Farming loss carryovers; 111(3)— Limitations on deductibility of loss. carryover; 
111(6) — Limitation. 


interpretation Bulletins: IT-232R2: Non-capital losses, net capital losses, restricted 
farm losses, farm losses and limited partnership’ losses — their composition ‘and de- 
ductibility in computing taxable income. 


(j) share or fund unit taxed as stock option benefit — if 
the property is a security (within the meaning assigned by sub- 
section 7(7)) and, in respect of its acquisition by the taxpayer, a 
benefit was deemed by section 7 to have been received in any 
taxation year that ends after 1971 and begins before that time by 
the taxpayer or by.a person that did not deal at arm’s length with 
the taxpayer or, if the security was acquired after February 27, 
2000, would have been so deemed if section 7 were read without 
reference to subsections 7(1.1) and (8), the amount of the benefit 
that was, or would have been, so deemed to have been received; 
Related Provisions: 7(1.6), 128.1(4)(d.1) — Effect of emigration on disposition of 
share or fund unit; 49(3)(b) — Where option to acquire exercised. 


History: Para. 53(1)(j) amended by. 2001, c. 17, subsec: 36(2),-applicable after 1999. 
The para. formerly read: 


(j) if the property is a share or unit and, in respect of its acquisition by the tax- 

' payer, a benefit was deemed by section 7 to have been received in any taxation 
year that ends after 1971 and begitis before that time by the taxpayer or by a 
person that did not deal at arm’s length with the taxpayer, the amount of the 
benefit so deemed to have been received; 


Para. 53(1)(j) amended by 1999, c. 22, subsec. 14(4), Senet in computing the ad- 
justed cost base of a share acquired after 1984 and of a unit acquired after February 
1998. The para. formerly read: 


(j) [Share taxed as stock option benefit] — where the property is a share and, 
in respect of its acquisition by the taxpayer, a benefit was:\deemed by section 7 to 
have been received in any taxation year.ending after 1971 and commencing 
before that time by the taxpayer or by a person that did not deal at arm’s length 
with the taxpayer, the amount of the benefit so deemed to have been received; 


Selected Cases [para. 53(1)(j)]: Mansfield v. R., [1983] C.T.C. 97 (FCTD); aff'd 
[1984] C.T.C. 547 (FCA); leave to appeal to SCC refused (1985), 58 N.R. 237 (Deben- 
tures converted into common shares constitute conferred employment benefit; value 
added to adjusted cost base). 


Interpretation Bulletins: IT-96R6: Options to acquire ‘afro bonds or ‘debentures 
and by trusts to acquire trust units; IT-113R4: Benefits to employees — stock options. 


1.T. Technical News: 19 (Disposition ‘of identical properties acquired under a section 

7 securities option). 
(k) [expropriation asset] — where the property is an expro- 
priation asset.of the taxpayer (within the meaning assigned by 
section 80.1) or an asset of the taxpayer.assumed for the pur- 
poses of that section to be an expropriation asset thereof, any 
amount required by paragraph 80.1(2)(b) to be added in comput- 
ing the adjusted cost base to the taxpayer of the asset; 

Related Provisions: 53(2)(n) — Reduction in ACB of expropriation asset. 


(1) [interest, in related segregated fund trust] — where 
the property is an interest in a related segregated fund trust re- 
ferred to in section 138.1, 


(i) each amount deemed by paragraph 138.1(1)(f) to be an 
amount payable to the taxpayer before that time in respect of 
that interest, 


(ii) each amount required by subparagraph 138.1(1)(g)(ii) to 
be added before that time in respect of that interest, 


(iii) each amount in respect of that interest that is a capital 
gain deemed to have been allocated under subsection 
138.1(4) to the taxpayer before that time, and 


(iv) each amount in respect of that interest that before that 
time was deemed by subsection lee 1(3) to be a capital gain 
of the taxpayer; 


Related Provisions: 53(2)(q)—— Deductions from ACB of related segregated fund 
trust; 138.1(5) — ACB of property in related segregated fund trust. 


S.53(1)(r) 


1.7. Application: Rules: 26(4) (property owned since before, 1972). 


(m) [offshore investment fund property] — where the pro- 
perty is an offshore investment fund property (within the mean- 
ing assigned by subsection 94.1(1)), 
(i) any amount included in respect. of the property by virtue 
of subsection 94,1(1) in computing the taxpayer’s income for 
a taxation year commencing before that time, or 


(ii) where the taxpayer is a controlled foreign affiliate (within 
the meaning of subsection 95(1)), of a person resident in 
Canada, any amount included in respect of the property in 
computing the foreign accrual property income of the con- 
trolled foreign affiliate by reason of the description of C in 
the definition “foreign accrual property income” in subsec- 
tion 95(1) for a taxation year commencing before that time; 


(n) [surveying and valuation costs] — the reasonable costs 
incurred by the taxpayer, before that time, of surveying or valu- 
ing the property for the purpose of its acquisition or disposition 
(to the extent that those costs are not deducted by the taxpayer in 
computing the taxpayer’s income for any taxation year or attrib- 
utable to any other property); 

Related Provisions: 20(1)(dd) — Deduction for site investigation expenses; 

40(1)(a)(i), (b)@) — Expenses of disposition deductible in computing gain or loss. 

Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 

Canadian institutions. 
(0) [real property — remainder interest] — ~— where the pro- 
perty is real property of the taxpayer, any amount required by 
paragraph 43.1(2)(b) to be added in computing the adjusted cost 
base to the taxpayer of the property; 

History: Para. 53(1)(0) added by 1994, c. 7, Sch. VU (1993, c. 24), subsec. 15(3), 

applicable in computing the adjusted cost base of property after December 20, 1991. 
(p) [flow-through entity after 2004] — where the time is af- 
ter 2004 and the property is ‘an interest in or a share of the capi- 
tal stock of a flow-through entity (within the meaning assigned 
by subsection 39.1(1)), the amount determined by the formula 

B 


AX— 
ite 


where 


A is the amount, if any, that would, if the definition “exempt 
capital gains balance” in subsection 39.1(1) were read with- 
out reference to “that-ends before 2005”, be the taxpayer’s 
exempt capital gains balance in respect of the entity for the 
taxpayer’s 2005 taxation year, 


B is the fair market value at that time of the property, ‘and 


C is the fair market value. at that time of all the taxpayer’s inter- 
ests in or shares of the capital stock of the entity; 
Related Provisions: 53(1)(r) — Increase in ACB before 2005. 
History: Para. 53(1)(p) added by 1995, c. 3, subsec. 14(3), applicable to 1994 et seq. 


(q) [history preservation rules — debt forgiveness] — 
any amount required under paragraph (4)(b), (5)(b), (6)(b), 
»47(1)(d), : 496. 01)(b), 51(1)d.2), 86(4)(6) or 87(5.1)(b) or 
(6.1)(b) to be added in computing the adjusted cost base to the 
taxpayer of the property; and 
History: Para. 53(1)(q) added by 1995, c. 21, subsec. 17(2), applicable to taxation 
years that end after February 21, 1994. 
(r) [flow-through entity before 2005] — where the time is 
before 2005, the property is an interest in, or a share of the capi- 
tal stock of, a flow-through entity described in any of paragraphs 
(a) to (f) of the definition “flow-through entity” in subsection 
39.1(1) and immediately after that time the taxpayer disposed of 
all of the taxpayer’s interests in, and shares of the capital stock 
of, the entity, the amount determined by the formula 
B 


AX = 
(g 


where 


A. is the amount, if any, by which the: taxpayer’s exempt capital 
gains balance (as defined in subsection 39.1(1)): in respect of 
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the entity for the taxpayer’s taxation year that includes that 
time exceeds the total of all amounts each of which is 


(i) the amount by which a capital gain is reduced under 
section 39.1 for the year because of the taxpayer’s exempt 
capital gains balance in respect of the entity, or 


(ii) twice an amount by which a taxable capital gain, or 
the income from a business, is reduced under section 39.1 
for the year because of the taxpayer’s exempt capital 
gains balance in respect of the entity, 


B is the fair market value at that time of the property, and 
C is the fair market value at that time of all the taxpayer’s inter- 
ests in, and shares of the capital stock of, the entity. 


a(1\r) 


Proposed Amendment — 
Letter from Dept. of Finance, June 13, 2003: _ 
Dear [xxx]: ie . : ees ie we 
Thank you for your letter dated April 10, 2002, concerning paragraph $3(1)(r) of the 
Income Tax Act (the “Act”) and its application in respect of an employee trust. 
Paragraph 53(1)(r) of the Act was added as. a consequence of the elimination of the 
$100,000 lifetime capital gains exemption for gains that are realized after February 22, 
1994 and the introduction of a mechanism in subsection 110.6(19) of the Act for recog- 
nizing gains accrued to the end of that day. Where an individual recognized a capital 
gain accrued to that time on a share or other interest in a flow-through entity (as de- 
fined in subsection 39.1(1) of the Act), the amount of the gain is credited to a special 
account referred to as the individual’s exempt capital gains balance in respect of the 
entity. Claims may be made against this account to reduce gains that are flowed out to 
the individual by the entity for taxation years that end before 2005 or that are realized 
on dispositions of shares or other interests in the entity for those years. : 


Where an individual disposes of all shares or other interest in an entity described in any 
of paragraphs (a) to (f) of the flow-through entity definition, paragraph 53(1)(r) of the 
Act increases the individual’s adjusted cost base of each share or interest by a pro rata 
portion of the amount of the individual’s unused exempt capital gains balance in re- 
spect of the entity. Paragraph 53(1)(r) of the Act benefits individuals in circumstances 
in which their interest in a flow-through entity has declined in value since February 22, 
1994, fees 

In your letter, you have requested that paragraph 53(1)(r) of the Act be amended to 
include a reference to a flow-through entity described in paragraph (h) of the definition 
“flow-through” entity in subsection 39.1(1) of the Act, (i.e. a trust maintained primarily 
to hold shares of a corporation for the benefit of employees of the corporation). 


In your letter, you have also requested that paragraph 53(1)(r) of the Act be amended to 
provide that where the fair market value of a particular interest in an entity is nil, the 
fair market value of the particular interest be deemed to be $1 to permit a calculation to 
be made under the formula in paragraph 53(1)(r) of the Act where the fair market value 
of all the interests in an entity is nil at the time of disposition. 


From a policy perspective, it appears appropriate to permit a trust described in para- 
graph (h) of the definition “flow-through entity” in subsection 39.1(1) of the Act to 
qualify for the adjustment to the cost base in paragraph 53(1)(r) of the Act. Conse- 
quently, we are prepared to recommend to the Minister of Finance that an amendment 
be made to paragraph 53(1)(r) of the Act to add a reference to an entity described in 
paragraph (h) of the definition “flow-through entity” in subsection 39.1(1) of the Act. 
We understand that this particular issue arises, in the context of your client, with re- 
spect to a disposition occurring in 2002; accordingly it will be recommended that this 
amendment apply to dispositions of shares or interests that occur after 2001. 


It also seems appropriate to provide that, for the purpose of the calculation in paragraph 
53(1)(1) of the Act, where the fair market value of all the interests in an entity is nil at 
the time of disposition, the fair market value of each interest in the entity be deemed to 


be $1 and a recommendation to that effect will also be put forward. 


Of course, I can offer no assurance that the Minister of Finance will agree with the 
recommendations that I have described. Nonetheless, I hope that this statement of our 
position is helpful. ‘ y es 


Thank you for bringing this matter to our attention, : 
Yours sincerely, 0 : 

Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 39.1(7) — Nil exempt capital gains balance; 53(1)(p) — In- 
crease in ACB after 2004. 


History: Subpara. (ii) of the description of A in para. 53(1)(r) amended by replacing 
the reference to the expression ““/3 of” with a reference to the word “twice”, by 2001, c. 
17, subsec. 36(3), applicable to taxation years that end after February 27, 2000 except 
that, in applying para. 53(1)(r) for those years in respect of a taxpayer’s interest in an 
entity, where a taxation year of the entity that includes February 28, 2000 or October 
17, 2000, or began after February 28, 2000 and ended before October 17, 2000, ends in 
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the taxpayer’s taxation year, the reference to the word “twice” shall be read as a refer- 
ence to the expression “the fraction that is the reciprocal of the fraction in para. 38(a), 
as amended by 2001, c. 17, that applies in respect of the entity for its taxation year, 
multiplied by”. 


Para. 53(1)(r) added by 1998, c. 19, subsec. 94(3), applicable to 1994 et seq. 


(1.1) Deemed contribution of capital — For the purposes of 
paragraph (1)(c), where there has been a disposition of property 
before May 7, 1974, and 


(a) the taxpayer and the corporation referred to in that paragraph 
have made an election under section 85 in respect of that pro- 
perty, and 


(b) the consideration received by the taxpayer for the property 
did not include shares of the capital stock of the corporation, 


the disposition of property shall be deemed to be a contribution of 
capital equal to the amount, if any, by which 


(c) the amount that the taxpayer and the corporation have agreed 
on in the election 


exceeds 


(d) the fair market value at the time of the disposition of any 
consideration received by the taxpayer for the property so dis- 
posed of. 


Interpretation Bulletins: IT-456R: Capital property — some adjustments’ to cost 
base. 


(2) Amounts to be deducted [from ACB] — In computing the 
adjusted cost base to a taxpayer of property at any time, there shall 
be deducted such of the following amounts in respect of the pro- 
perty as are applicable: 


(a) [Share] — where the property is a share of the capital stock 
of a corporation resident in Canada, 


(i) any amount received by the taxpayer after 1971 and 
before that time as, on account or in lieu of payment of, or in 
satisfaction of, a dividend on the share (other than a taxable 
dividend or a dividend in respect of which the corporation 
paying the dividend has elected in accordance with subsec- 
tion 83(2) or (2.1) in respect of the full amount thereof), 


(ii) any amount received by the taxpayer after 1971 and 
before that time on a reduction of the paid-up capital of the 
corporation in respect of the share, except to the extent that 
the amount is deemed by subsection 84(4) or (4.1) to be a 
dividend received by the taxpayer, 


(iii) any amount required to be deducted before that time 
under section 84.1 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as it applied before May 
23, 1985 in computing the adjusted cost base to the taxpayer 
of the share, 


(iv) any amount, to the extent that such amount is not pro- 
ceeds of disposition of a share, received by the taxpayer 
before that time that would, but for subsection 84(8), be 
deemed by subsection 84(2) to be a dividend received by the 
taxpayer, and 


(v) any amount required by paragraph 44.1(2)(b) to be de- 
ducted in computing the adjusted cost base to the taxpayer of 
the share; 

Related Provisions: 40(2)(h), (i) — Limitation on capital loss on certain shares; 


52(8) — Cost to non-resident of share of corporation that becomes resident in Canada; 
91(6) — Amounts deductible in respect of dividends received. 


History: Para. 53(2)(a)(v) added by 2001, c. 17, subsec. 36(4), applicable to disposi- 
tions that occur after February 27, 2000. 


Subpara. 53(2)(a)(ii) substituted by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 30(5), to 
add reference to subpara. 84(4.1), applicable for the purpose of computing the adjusted 
cost base of any share after 1989. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-456R: Capital property — some adjustments to cost 
base. 
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Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


(b) [share of non-resident corporation] — where the pro- 
perty is a share of the capital stock of a corporation not resident 
in Canada, 


(i) any amount required by paragraph 80.1(4)(d) or section | 
92 to be deducted in computing the adjusted cost base to the 
taxpayer of the share, and 


(ii) any amount received by the taxpayer after 1971 and 
before that time on a reduction of the paid-up capital of the 
ihaiscasoe in ets of wa Share 


ii) in oar ‘gpa morte any aa ee Rs ie by the ‘gnee 
after 1971 and before ore soa ona reduction of the Pee 


o povided that ‘where ‘the: ‘beopsitia isa ‘share of the sonital 
stock ofa a ‘non-resident corporation, there is to be deducted all amounts described in 
epee @ Ae all fepouets described i in. ealbpimmeribh (ii). The amounts de-— 


for en aMitete no ae reduc the ACB of the share. This duiendment i ‘is conse- 
quential to the new definition of a dividend from a foreign affiliate (which i is effected 
by the combined operation of new subsections 90(2) and (3)) that should include — 
reductions of capital by a foreign affiliate. For more ae refer to the commentary 
below dealing wi those provisions. = ~ 


Related Provisions: 15(1)(a.1)(ji)—— No. shareholder-benefit income inclusion 
where 53(2)(b)(ii). applies; 52(8) — Cost to.non-resident of share of corporation that 
becomes resident in Canada; 56(6)—(9) — Whether control acquired; 92(1)(b), 92(2), 
(3) — Deductions from ACB; 258(4)(b), 258(6) — Exceptions to rules deeming inter- 
est on certain shares. 


(b.1) [capital interest in non-resident ériist] — where the 
property is a capital interest of the taxpayer in a trust to which 
paragraph 94(1)(d) applies, any amount required by paragraph 
94(5)(b) to be deducted in computing the adjusted cost base to 
the taxpayer of the interest; 


Proposed Amendment — 53(2)(b. ye 


be © 1) capital interest in a non- esident trust — where the 

_ property is a capital interest in a trust. amount deducted by 

the taxpayer by reason of subsectio: 2) or (4) in computing 

the taxpayer's income for a taxation year that ends at or before — 
that time (or that would have been so deductible by the tax- 
_ payer but for subsection 56(4.1) and sectio 874, 110 75 of this 
Act and section 74 of the Inc OL 

~ Revised Statutes of Canada, > : 
Application: The August 27, 2010 draft teridacon art o 4 
will amend para. 53(2)(b.1) to read as above, applicable to taxation years that end 
after 2006, and in computing the adjusted cost base to a taxpayer of a capital interest ] 
in a trust for an earlier taxation year if subsec. 94(3), as enacted by s. 6 of the draft 
legislation, applies to the trust for a taxation <a aise —_ in that igre — 
year of the taxpayer. : : Be . — 


NRTs); subsec: 3(2), 


S. 53(2)(c)(i.2) 


Technical Notes (Sept. 10, 2010): Paragraph 53(2)(b.1), applied together with 
existing, patagraph 94(5)(b), provides for a deduction in computing the ACB to a 
fax f the taxpayer's capital interest in a trust to which existing paragraph 
94(1)(d) plies. Paragraph 94(5)(b) ger nerally describes amounts for which a deduc- 
tion may be claimed under subsecti ion 91(2) or (4) in respect of the trust, which apply 
where paragraph abc treats the tru t as, in satin a controlled har athliate of 
the taxpayer. : 


Paragraph 53(2)(b. Lis “amended to ensure tbhathsitcical’a ACB deductions are main- 
tained, notwithstanding the replacement of the rules in existing section 94, and to 
provide for ACB deductions at a particular time in respect of amounts deducted, 


under ‘subsections 91(2) or (4) @e., where they apply because of section 94.2, the 


successor to paragraph 94(1)(d)), in the olathe s income | a a taxation ar that 
ends at or before the particular time. 


This amendment applies to taxation years that end ates 2006. It also applies in com- 
puting the adjusted cost base to a taxpayer of a capital interest in a trust for an earlier 
taxation year if new subsection 94(3) applies to the trust (because of a valid election 
by the trust under the coming-into-force provision for new section 94) for a taxation 
year ‘that ends i in that earlier taxation year of the taxpayer. 


(b.2) [property of corporation after change in con- 
trol] — where the property is property of'a corporation control 
of which was acquired by a person or group of persons at or 
before that time, ‘any amount required by paragraph 111(4)(c) to 
be deducted in computing the adjusted cost base of the property; 

Related Provisions: 142.4(1)‘tax basis”(q) — Disposition of specified debt obliga- 
tion by financial institution; 256(6)—(9) — Whether control acquired. 
(c) [partnership interest] — where the property is an interest 
in a partnership, 


(i) an amount in respect of each fiscal period of the partner- 
ship ending after 1971 and before that time, equal to the total 
of amounts each of which is the taxpayer’s share (other than 
a share under an agreement referred to in subsection 96(1.1)) 
of any loss of the partnership from any source for that fiscal 
period, computed as if this Act were read without reference 
to 


(A) the fractions set out in subsection 14(5), paragraph 
38(b) and in the formula in paragraph 14(1)(b), 


(A.1) pata a 18(1)d.1), 


Proposed Repeal — 53(2)(c)(i)(A. 1) 


Application: ‘The November 5, 2010 draft legislation (misc. technical), subsec. 4(4), 
will repeal cl. 53(2)(c)D(A. 1), applicable in ee of amounts that became payable 
after December 20, 2002. : 


Technical Notes: Paragraph 53(2)(c) provides for deductions to the adjusted cost 
base of a taxpayer's partnership interest. 


Clause 53Q)(C)D(A. 1) is repealed consequential to en corel of "paragraph 18(1)d.1). 


(A.2) the description of C in the formula in paragraph 
14(1)(b), 


(B) paragraphs 12(1)(0) and (z.5), °° 18(1)(m) and 
20(1)(v.1), section 31, subsection 40(2), section 55 and 
subsections 69(6) and (7) of this Act and paragraphs 
20(1)(gg) and 81(1)(r) and (s) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, and 


(C) subsections 100(4) and 112(3.1), and subsection 
112(4.2) as it read in its application to dispositions, of pro- 
perty that occurred before April.27, 1995, 


except to the extent that all ora portion of such a loss may 
reasonably be considered to have been included in the tax- 
payer’s limited partnership loss in respect of the partnership 
for the taxpayer’s taxation year in which that fiscal period 
ended, 


(1.1) an amount in respect of each fiscal period of the partner- 
ship ending before that time that is the taxpayer’s limited 
partnership loss in respect of the partnership for the taxation 
year in which that fiscal period ends to the extent that such 
loss was deducted by the taxpayer in computing the tax- 
payer’s taxable income for any taxation year that commenced 
before that time, 


(i.2) any amount deemed by subsection 40(3.12) to be a loss 
of the taxpayer for a taxation year from a disposition before 
that time of the property, 
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(i.3) if at that time the property is not a tax shelter investment 
as defined by section 143.2 and the taxpayer would be a 
member, described in subsection 40(3.1), of the partnership 
if the fiscal period of the partnership that includes that time 
ended at that time, the unpaid principal amount of any in- 
debtedness of the taxpayer for which recourse is limited, ei- 
ther immediately or in the future and either absolutely or 
contingently, and that can reasonably be considered to have 
been used to acquire the property, 


(i.4) unless that time is immediately before a disposition of 
the interest, if the taxpayer is a member of the partnership 
and the taxpayer has been a specified member of the partner- 
ship at all times since becoming a member of the partnership, 
or the taxpayer is at that time a limited partner of the partner- 
ship for the purposes of subsection 40(3.1), 


(A) where that time is in the taxpayer’s first taxation year 
for which the taxpayer is eligible to deduct an amount in 
respect of the partnership under subsection 34.2(11), the 
portion of the amount deducted in computing the tax- 
payer’s income for the taxation year under subsection 
34.2(11) in respect of the partnership that would have 
been deductible if the definition “qualifying transitional 
income” in subsection 34.2(1) were read without refer- 
ence to paragraph (b), and 


(B) where that time is in any other taxation year, the por- 
tion of the amount deducted in computing the taxpayer’ s 
income for the taxation year immediately preceding that 
other year under subsection 34.2(11) in respect of the 
partnership that would have been deductible if the defini- 
tion “qualifying transitional income” in subsection 
34.2(1) were read without reference to paragraph (b), 


(ii) an amount in respect of each fiscal period of the partner- 
ship ending after 1971 and before that time, other than a fis- 
cal period after the fiscal period in which the taxpayer ceased 
to be a member of the partnership, equal to the taxpayer’s 
share of the total of 


(A) amounts that, but for paragraph 96(1)(d), would be 
deductible in computing the income of the partnership for 
the fiscal period by virtue of the provisions of the Income 
Tax Application Rules relating to exploration and devel- 
opment expenses, 


(B) the Canadian exploration and development expenses 
and foreign resource pool expenses, if any, incurred by 
the partnership in the fiscal period, 


(C) the Canadian exploration expense, if any, incurred by 
the partnership in the fiscal period, 


(D) the Canadian development expense, if any, incurred 
by the partnership in the fiscal period, and 


(E) the Canadian oil and gas property expense, if any, in- 
curred by the partnership in the fiscal period, 


(iii) any amount deemed by subsection 110.1(4) or 118.1(8) 
to have been a gift made, or by subsection 127(4.2) to have 
been an amount contributed, by the taxpayer by reason of the 
taxpayer’s membership in the partnership at the end of a fis- 
cal period of the partnership ending before that time, 


Proposed Amendment — 53(2)(c)(iii) 


(iii) any amount deemed by subsection 110.1(4) or 118.1(8) 
to have been the eligible amount of a gift made by the tax- 
payer by reason of the taxpayer’s membership, in the part- 
nership at the end of a fiscal period of the partnership end- 
ing before that time, ; nh de 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 22(3), 
will amend subpara. 53(2)(c)(iii) to read as above, applicable in respect of gifts and 
contributions made after December 20, 2002, except that in its application before 
January 1, 2007, it is to be read as follows: is Dae 
(iii) any amount deemed by subsection 110.1(4) or 118.1(8) to have been the 
eligible amount of a gift made, or by subsection 127(4.2) to have been an 
amount contributed, by the taxpayer by reason of the taxpayer’s membership 
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as 


sted cost bas ’) of a partnership interest for | 


ACB of a 


that time in computing the adjusted cost base to the taxpayer 
of the interest, 


(v) any amount received by the taxpayer after 1971 and 
before that time as, on account or in lieu of payment of, or in 
satisfaction of, a distribution of the taxpayer’s share (other 
than a share under an agreement referred to in subsection 

. 96(1.1)) of the partnership profits or partnership capital, 
Selected Cases [subpara. 53(2)(c)(v)]: Stursberg (R.K.G.) v. MNR, [1993] 2 
C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s share and corre- 


sponding increase of another partner’s share was disposition of part of first partner’ s 
interest, not distribution of capital). 


(vi) an amount equal to that portion of all amounts deducted 
under subsection 127(5) in computing the tax otherwise pay- 
able by the taxpayer under this Part for the taxpayer’s taxa- 
tion years ending before that time that may reasonably be at- 
tributed to amounts added in computing the investment tax 
credit of the taxpayer by virtue of subsection 127(8), 


(vii) any amount added pursuant to subsection 127.2(4) in 
computing the taxpayer’s share-purchase tax credit fora tax- 
ation year ending before or after that time, 


(vili) an amount equal to 50% of the amount deemed to be 
designated pursuant to subsection 127.3(4) before that time 
in respect of each share, debt obligation or right acquired by 
the partnership and deemed to have been acquired by the tax- 
payer under that subsection, 


(ix) the amount of all assistance received by the taxpayer 
before that time that has resulted in a reduction of the capital 
cost of a depreciable property to the partnership by virtue of 
subsection 13(7.2), 


(x) any amount deductible by the taxpayer under subpara- 
graph 20(1)(e)(vi) in respect of the partnership for a taxation 
year of the taxpayer ending at or after that time, 


(xi) any amount required by paragraph 110.6(23)(b) to be de- 
ducted at that time in computing the adjusted cost base to the 
taxpayer of the interest, and 


(xii) any amount payable by the partnership, to the extent 
that the amount is deductible under subsection 20.01(1) in 
computing the taxpayer’s income for a taxation year that be- 
gan before that time. 


(xiii) [Repealed] 


Related Provisions: 40(3)—Deemed gain when ACB _ becomes negative; 
40(3.13) — Artificial transactions affecting partnership capital; 53(1)(e) — Addition to 
ACB — partnership interest; 66.8(1) — Resource expenses ‘of limited partner; 
70(6)(d.1) — Where transfer or distribution to spouse or trust; 70(9.2)(c)(iii) [to be re- 
pealed], 70(9.21)(a)(ili)(C), (b)(iii)(C) [proposed] — Transfer of family farm or fishing 
corporation or partnership; 70(9.3)(e)(iii) [to be repealed], 70(9.31)(a)(ati)(C), 
(b)(iti)(C) [proposed] — Transfer of family farm or fishing corporation or partnership 
from spouse’s trust to children of settlor; 80(1)excluded obligation’”’(a)(iii) — Debt 
forgiveness rules do not apply where amount deducted in computing ACB (e.g., under 
53(2)(c)(i.3)); 87(2)(e.1), 87(2)G.6) — Amalgamations; 96(1.01)(b) — Deemed end of 
fiscal period when taxpayer ceases to be partner; 96(2.2)(c) — At-risk. amount — 
amount deducted under 53(2)(c)(i.3); 98(1)(c) — Disposition of partnership property; 
100(2) — Gain from disposition of interest in partnership; 127(12.2) — Investment tax 
credit; 248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to be 
assistance; 248(18), (18.1) — GST or QST — repayment of input tax credit or refund; 
248(30)—(33) — Determination of eligible amount of gift. | 
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History: Subpara. 53(2)(c)(@.4).amended by 2011, c. 24, s. 8, applicable.to 2011 et seq. 
It formerly read: 


(i.4) if the taxpayer is a member of the partnership who was a ai spesitieg member 
of the partnership at all times since becoming a member of the partnership or the 

~~ taxpayer is at that time a limited partner of the partnership for the purposes of 
subsection 40(3.1), the amount 


(A) deducted under subsection 34.2(4) in computing the taxpayer’s income 
for the taxation year in respect of the interest, where that time is in the tax- 
payer’s. first taxation year in which a qualifying fiscal period (within the 
meaning assigned by subsection 34.2(1)) of the business carried on by the 
“taxpayer as a member of the partnership ends and is after the end of that 
period, and 
(B) where that time is in any other taxation year, deducted under subsection 
34,2(4) in respect of the interest in computing the taxpayer’s income for the 
taxation year preceding that other year 


unless § 


(C) that time is immediately before a disposition of the interest andno 
amount is deductible under subsection 34.2(4) in respect: of the interest in 
computing the taxpayer's income for the taxation year following the taxation 
year that includes that time, 


(D) the taxpayer has December 31, 1995 income in respect of the business 
because of section 34.1, or 


(E) the taxpayer’ s partnership interest was held by. the taxpayer on February 
22, 1994 and is an excluded interest (within the meaning assigned by subsec- 
tion 40(3. 15)) at the end of the fiscal period of the partnership that includes 
that time, 


Subpara. 53(2)(c)(xiii) repealed without ever taking effect by 2009, c. 2, subsec. 11(2), 
applicable after 2011. The subpara. formerly read: 


(xiii) the lesser of 
(A) the total of all amounts each of which is the amount of a dividend that is 


included in computing the income of the taxpayer under section 93.1 in re- 
spect of the partnership for a taxation year that ended before that time, and 


(B) the total of all amounts each of which is 


(I) an amount deducted by the taxpayer under subsection 91(5.2) for a 
taxation year that ended before that time in respect of a dividend. in- 
cluded in computing the amount determined under clause (A), or 


(II) twice the amount deducted by the taxpayer under subsection 91(5,3)) 
for.a taxation year that ended before that time in respect of the disposi- 
tion of a-share on which a dividend included in.computing the amount 
determined under clause (A), was paid; 


Subpara. 53(2)(c)(xiii) added by 2007, 'c.35, subsec. 16(2), applicable after 2011. 
Cls. 53(2)(c)G)(A) and (A. 1) amended, and cl. (A.2) added, by 2001, c. 17, subsec. 
36(5), applicable in respect of fiscal periods that end after February 27, 2000. Cls. 
53(2)(c)G)(A) and ‘(A.1) formerly read: 

(A) the fractions set out in subsection 14(5) and paragraph 38(b), 

(A.1) paragraph. 18(1)(1.1), 


Cl. 53(2)c)(ii)(B) amended by. the said.c. 17, subsec. 36(6), orl ats to taxation years 
that begin after 2000. It formerly read: 


(B) the Canadian exploration and development expenses and foreign exploration 
and development expenses, if any, incurred by the partnership in the fiscal 
period, 

Subpara. 53(2)(c)(xii) added, by 1999, c. 22, subsec. 14(5), applicable after 1997. 


Cl. 53(2)(c)()(C) and subpara. 53(2)(c)(i.3). amended by 1998, c. 19, subsec..94(4) and 
(5), cl. 53(2)(c)(i)(C) applicable after April 26, 1995 and subpara. 53(2)(c)(i.3) applica- 
ble to indebtedness of a taxpayer arising after September 26, 1994, other than indebted- 
ness arising under an agreement in writing entered into by the taxpayer before Septem- 
ber 27, 1994. The cl. and subpara. formerly read: 


(C) subsections 112(3.1) and (4.2), 


(i.3) where at that time the taxpayer would be a member described in subsection 
40(3,1) of the partnership, if the fiscal period: of the partnership that includes that 
time ended at that time, the unpaid principal amount of any debt of the taxpayer 
at that time in respect of which recourse against the taxpayer is limited, either 
immediately or in the future and either absolutely or contingently, and that can 
reasonably be considered to have been: used to acquire the property, 


Cl. 53(2)(c)G)(B) amended by 1997, c. 25, subsec. 7(2), applicable for the purpose of 

computing the adjusted cost base of property after 1996. Cl. (i)(B) formerly read: 
(B) paragraphs 12(1)(0), 18(1)(m), 20(1)(v.1), section 31, subsection 40(2), sec- 
tion 55 and subsections 69(6) and (7) of this Act and paragraphs 20(1)(gg) and 
81(1)(r) and (s) of the Income Tax Act, chapter '148 of the Revised Statutes of 
Canada, 1952, and 


Subpara, 53(2)(c)(i.4) added by 1996, c. 21, s. 12, applicable after 1994. 


Subparas: 53(2)(c)(i.2) and (i.3) added by 1995, c: 3, subsec. 14(4), subpara. (i.2) appli- 
cable after February 21, 1994, and (i.3) applicable to debts entered into by a taxpayer 
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after September)26, 1994 other than such a debt entered into pursuant to an agreement 
in. writing entered into. by. the taxpayer before September 27, 1994. 

Subpara. 53(2)(c)(xi) added by 1995, c. 3, subsec. 14(5), applicable to 1994 et seq. 
Selected Cases [para./53(2)(c)]: Tesainer vy. R., [2009)°3 C.T.C. 109 (FCA) 
(Settlement payment re legal advice not distribution of capital by related partnership). 
1.T. Application Rules: 26(9)-9. 4) (whete taxpayer became partner before’ 1972); 
69 (meaning of “chapter 148 of....”). 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner; IT-338R2: Partnership interests — effects on ACB of admission 
or retirement of a partner (archived); IT-341R4: Expenses of issuing shares, units in a 
trust, interests in a partnership or syndicate and expenses of borrowing money; IT- 
353R2: Partnership interests — some adjustments to cost base (archived). 


1.T. Technical News: 5 (adjusted cost base of partnership interest); 9 (calculation of 
ACB of a partnership interest). . 
Forms: 12065; Determination of adjusted cost base of a partnership interest. 


(d) [part of property retained] — where the property is such 
that the taxpayer has, after 1971 and before that time, disposed 
of a part of it while retaining another part of it, the amount deter- 
mined under section 43 to be the adjusted cost base to the tax- 
payer of the part so disposed of; 

Interpretation Bulletins: IT-200: Surface rentals and farming operations. 


(e) [share acquired before August 1976] — where the pro- 
perty is a share, or an interest in, ora right to.a share, of ithe 
capital stock of a corporation acquired before August, 1976, an 
amount equal to.any expense incurred by the taxpayer in consid- 
eration it ok to leh extent that phe cele was, Bs 2 virtue be 


e Jul 16 2010 draft 1opdabseea e C2 
g words es cused eee by stating gad to — 


(i) nT ) of a definition Wcarodian exploration and 
development expenses” in subsection 66(15), a Canadian ex- 
ploration and development expense, 
(ii) paragraph (i) of the definition “Canadian exploration ex- 
pense”. in subsection. 66.1(6), a--Canadian; exploration 
expense, 
(iii) paragraph (g) of the definition ‘Cariadian development 
expense”’ in subsection 66.2(5), a Canadian development ex- 
pense, or 
(iv) paragraph (c) of the definition “Canadian oil and gas 
property expense” in subsection 66.4(5), a Canadian oil and 
gas property expense 
incurred by the taxpayer; 
(f) [consideration from joint exploration hrpbiation] — 
where the property was received by the taxpayer as considera- 
tion for any payment or loan 
(i) made before April 20, 1983 by the taxpayer as a share- 
holder corporation (within the meaning assigned by subsec- 
tion 66(15)) to a joint exploration corporation of the share- 
holder, and 
(ii) described in paragraph (a) of the definition “agreed por- 
tion” in subsection 66(15), 
or the property was substituted for such a property, such portion 
of the payment or loan as may reasonably be considered to be 
related to an agreed portion (within the meaning assigned by 
subsection 66(15)) of the joint exploration corporation’ s 
(iii) Canadian exploration and development expenses, 
(iv) Canadian exploration expense, 
(v) Canadian development expense, or 
(vi) Canadian oil and gas property expense, 


as the case may be; 

Related, Provisions: 248(5) — Substituted property, 
(f.1) [share of joint exploration corporation] — where the 
property is a share of the capital stock of a joint exploration cor- 
poration resident in Canada and the taxpayer has, after 1971, 
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made a contribution of capital to the corporation otherwise than 
by way of a loan, which contribution was included in computing 
the adjusted cost base of the property by virtue of paragraph 
(1)(c), such portion of the contribution as may reasonably be 
considered to be part of an agreed portion (within the meaning 
assigned by subsection 66(15)) of the corporation’s 


(i) Canadian exploration and development expenses, 
(ii) Canadian exploration expense, 
(iii) Canadian development expense, or 
(iv) Canadian oil and gas property expense, 
as the case may be; 


(f.2) [resource expenses renounced by joint 
exploration corporation] — any amount required by para- 
graph 66(10.4)(a) to be deducted before that time in computing 
the adjusted cost base to the taxpayer of the property; 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


(g) [debt forgiveness] — where section 80 is applicable in re- 
spect of the taxpayer, the amount, if any, by which the adjusted 
cost base to the taxpayer of the property is required in prescribed 
manner to be reduced before that time; 

Regulations: 5400(1)(c)-(e) (prescribed manner). 


(g.1) [history preservation rules — debt forgiveness] — 
any amount required under paragraph (4)(a), (5)(a), (6)(a), 
47(1)(c), 49(3.01)(a), 51(1)(d.1), 86(4)(a) or 87(5.1)(a) or 
(6.1)(a) to be deducted in computing the adjusted cost base to 
the taxpayer of the property or any amount by which that ad- 
Justed cost base is required to be reduced because of subsection 
80(9), (10) or (11); 

Related Provisions: 80.03(2), (3) — Gain on subsequent “surrender” of property; 

107(1)(a) — Reduction in gain on disposition of capital interest in trust. 

History: Para, 53(2)(g.1) added by 1995, c. 21, subsec. 17(3), applicable to taxation 

years that end after February 21, 1994. 


Interpretation Bulletins: IT-96R6: Options to acquire shares, bonds or debentures 
and by trusts to acquire trust units. 
(h) [capital interest in trust] — where the property is a capi- 
tal interest of the taxpayer in a trust (other than an interest in a 
personal trust that has never been acquired for consideration or 
an interest of a taxpayer in a trust described in any of paragraphs 
(a) to (e.1) of the definition “trust” in subsection 108(1)), 


(i) any amount paid to the taxpayer by the trust after 1971 
and before that time as a distribution or payment of capital 
by the trust (otherwise than as proceeds of disposition of the 
interest or part thereof), to the extent that the amount became 
payable before 1988, 


(i.1) any amount that has become payable to the taxpayer by 
the trust after 1987 and before that time in respect of the in- 
terest (otherwise than as proceeds of disposition of the inter- 
est or part thereof), except to the extent of the portion thereof 


(A) that was included in the taxpayer’s income by reason 
of subsection 104(13) or from which an amount of tax 
was deducted under Part XIII by reason of paragraph 
212(1)(c), 

(A.1) that was deemed by subsection 104(16) to be a divi- 
dend received by the taxpayer, or 


(B) where the trust was resident in Canada throughout its 
taxation year in which the amount became payable 


(I) that is equal to the amount designated by the trust 
under subsection 104(21) in respect of the taxpayer, 


(II) that was designated by the trust under subsection 
104(20) in respect of the taxpayer, or 


(III) that is an assessable distribution (as defined in 
subsection 218.3(1)) to the taxpayer, 


(ii) an amount equal to that portion of all amounts deducted 
under subsection 127(5) in computing the tax otherwise pay- 
able by the taxpayer under this Part for the taxpayer’s taxa- 
tion years ending before that time that may reasonably be at- 
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tributed to amounts added in computing the investment tax 
credit of the taxpayer by virtue of subsection 127(7), 


(iii) any amount added pursuant to subsection 127.2(3) in 
computing the taxpayer’s share-purchase tax credit for a tax- 
ation year ending before or after that time, 


(iv) an amount equal to 50% of the amount deemed to be 
designated pursuant to subsection 127.3(3) before that time 
in respect of each share, debt obligation or right acquired by 
the trust and deemed to have been acquired by the taxpayer 
under that subsection, and 


(v) an amount equal to the amount of all assistance received 
by the taxpayer before that time that has resulted ina reduc- 
tion of the capital cost of a depreciable property to the trust 
by virtue of subsection 13(7.2); 
Related Provisions: 53(1)(d.1) — Additions to ACB — capital interest in non-resi- 
dent trust; 53(2)(i), (j)— further deduction from ACB of interest in a trust; 
87(2)G.6) — Amalgamations — continuing corporation; | 94(3)(a)(iv) [proposed] — 
Application to trust deemed resident in Canada; 104(20) — Designation re non-taxable 
dividends; 104(24) — Whether amount payable to beneficiary; 107(1.2) — Fair market 
value of trust interest that is not capital property; 108(6) — Where terms of trust are 
varied; 108(7) — Meaning of “acquired for consideration’; 127(12.2) — Interpretation; 
248(1)“personal trust” — Where interest deemed acquired for no consideration; 
248(25.3) — Deemed cost of trust interest; 250(6.1) — Trust that ceases to exist 
deemed resident throughout year. 
History: Cl. 53(2)(h)(i.1)(A.1) added by 2007, c. 29, s. 2, deemed to come into force 
on October 31, 2006. 
Subcl. 53(2)(h)(i.1)(B)(II) added by 2005, c. 19, s. 14, applicable after 2004. 
The opening words of para. 53(2)(h) amended by 2001, c. 17, subsec. 36(7), applicable 
to amounts that become payable after 1999. The opening words formerly read: 
(h) where the property is a capital interest of the taxpayer in a trust (other than an 
interest in a personal trust acquired by the taxpayer for no consideration or an 
interest of the taxpayer in a trust described in any of paragraphs (a) to (d) of the 
definition “trust” in subsection 108(1)), 
Subcl. 53(2)(h)(i.1)(B)(1) amended to replace '/ of the amount” with “the amount” by 
the said c. 17, subsec. 36(8), applicable to taxation years that end after February 27, 
2000 except that, in applying the subcl. for those years in respect of a taxpayer’s inter- 
est in a trust, where a taxation year of the trust that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, ends in the taxpayer’s taxation year, the reference to the expression “that is equal 
to the” shall be read as a reference to the expression “that is equal to the fraction ob- 
tained when | is subtracted from the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the trust for its taxation year, multiplied by”. 


Interpretation Bulletins: IT-342R: Trusts: Income payable to beneficiaries; IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries; IT-390: Unit trusts —cost of rights and adjustments to cost base 
(archived); IT-456R: Capital property — some adjustments to cost base. 
(i) [capital interest in non-resident trust] — where the 
property is a capital interest in a trust (other than a unit trust) not 
resident in Canada that was purchased after 1971 and before that 
time by the taxpayer from a non-resident person at a time (in this 
paragraph referred to as the “purchase time”) when the property 
was not taxable Canadian property and the fair market value of 
such of the trust property as was 


(i) a Canadian resource property, 

(ii) [Repealed under former Act] 

(iii) an income interest in a trust resident in Canada, 
(iv) taxable Canadian property, or 

(v) a timber resource property 


was not less than 50% of the fair market value of all the trust 
property, that proportion of the amount, if any, by which 


(vi) the fair market value at the purchase time of such of the 
trust properties as were properties described in any of sub- 
paragraphs (1) to (v) 

exceeds 


(vii) the total of the cost amounts to the trust at the purchase 
time of such of the trust properties as were properties de- 
scribed in any of subparagraphs (i) to (v), 
that the fair market value at the purchase time of the interest is 
of the fair market value at the purchase time of all capital inter- 
ests in the trust; 
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Subdivision ¢ — Taxable Capital Gains 


History: The opening words of para. 53(2)(i) and the portion of para. 53(2)(i) after 
subpara. (v) amended by 2001, c. 17, subsecs. 36(9), (10), applicable for the purpose of 
computing the adjusted cost base of property after April 26, 1995. The opening words 
and that portion formerly read: 


(i) where the property is a capital interest in a trust (other than a unit trust) not 
resident in Canada that was purchased after 1971 by the taxpayer from a non- 

resident person at a time when the fair market value of such of the trust property 
as was 


was not less than 50% of the total of 
(vi) the fair market value of all the trust property, and 
(vii) the amount of any money of the trust on hand, 
that proportion of the amount, if any, by which 


(viii) the fair market value at that time of such of the trust property as was 
property described in subparagraphs (i) to (v) 


exceeds 


(ix) the total of the cost amounts to the trust at that time of such of the trust 
properties as were properties described in subparagraphs (i) to (v), 
that the fair market value at that time of the interest is of the fair market value at 
that time of all capital interests in the trust; 


(j) [unit of non-resident unit trust] — where the property is 
a unit of a unit trust not resident in Canada that was purchased 
after 1971 and before that time by the taxpayer from a non-resi- 
dent person at a time (in this paragraph referred to as_ the 
“purchase time”) when the property was not taxable Canadian 
property and the fair market value of such of the trust property 
as was 


(i) a Canadian resource property, 

(ii) [Repealed under former Act] 

(iii) an income interest in a trust resident in Canada, 
(iv) taxable Canadian property, or 

(v) a timber resource property 


was not less than 50% of the fair market value of all the trust 
property, that proportion of the amount, if any, by which 


(vi) the fair market value at the purchase time of such of the 
trust properties.as were properties described in,any of sub- 
paragraphs (1) to W) 

exceeds — 
(vii) the total of the cost amounts to the trust at the purchase 


time of such of the trust properties as. were properties de- 
scribed in any of subparagraphs (i) to (v), 


that the fair market value at the purchase time of the unit is of 
the fair market value at the purchase time of all the issued units 
of the trust; 


History: The opening words of para. 53(2)(j) and the portion of para. 53(2)(j) after 
subpara. (v) amended by 2001, c. 17, subsecs. 36(11), (12), applicable for the purpose 
of computing the adjusted cost base of property after April 26, 1995. The opening 
words and that portion formerly read: ; 


(j) where the property is a unit of a unit trust not resident in Canada that was 
purchased after 1971 by the taxpayer from a non-resident person at a time when 
the fair market value of such of the trust property as was 


was not less than 50% of the total of 
(vi) the fair market value of all the trust property, and 
(vii) the amount of any. money of the trust on hand; 
that proportion of the amount, if any, by which 


(viii) the fair market value at that time of such of the trust property as was 
property described in subparagraphs (i) to (v), 


exceeds 


(ix) the total of the cost amounts to the trust at that time of such of the trust 
properties as were properties described in subparagraphs (i) to (v), 


that the fair market value at that time of the unit is of the fair market value at that 
time of all of the issued units of the trust; 
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(k) [government assistance received or receivable] — 
where the property was acquired by the taxpayer after 1971, the 
amount, if any, by which the total of 


(i) the amount of any assistance which the taxpayer has re- 
ceived or is entitled to receive before that time from a gov- 
ernment, municipality or other public authority, in respect of, 
or for the acquisition of, the property, whether as a grant, 
subsidy, forgivable loan, deduction from tax not otherwise 
provided for under this paragraph, investment allowance or 
as any other form of assistance. other than 


(A) an amount described in paragraph 37(1)(d), 
(B).an amount deducted as an allowance under section 65, 


(C) the amount of prescribed assistance that the taxpayer 
has received or is entitled to receive in respect of, or for 
the acquisition of, shares of the capital stock of a pre- 
scribed venture capital corporation or a prescribed. labour- 
sponsored venture capital corporation or shares of the 
capital stock of a taxable Canadian corporation that are 
held in a prescribed stock savings plan, or 


(D) an amount included in income by virtue of paragraph 
12(1)(u) or 56(1)(s), and 


(ii) all amounts. deducted. under subsection. 127(5).or (6) in 
respect of the.property before that time, 


exceeds such part; if any, of the assistance referred to in subpar- 
agraph (i) as has been repaid before that time by the taxpayer 
pursuant to an obligation to repay all or any Hash of that 
assistance; 
Related Provisions: 39(13) — Repaid assistance deemed a capital loss; 125.4(5) — 
Canadian film/video credit deemed to be assistance; 125.5(5) — Film/video production 
services credit deemed to be assistance; 127(12.2) — Interpretation; 127.4(1)‘net 
cost’”(b) — Labour-sponsored venture capital corporation; 248(16), (16.1) — GST or 
QST input tax credit/refund and rebate deemed to be assistance; 248(18), (18.1) — 
GST or QST — repayment of input tax credit or refund. 


History: Cl. 53(2)(k)(i)(C) substituted by 1994, c. 21, s. 22; applicable to 1991 et seq. 
That cl. formerly read: 


(C) the amount of any prescribed assistance received by the taxpayer that has 
been provided in respect of, or for the acquisition of, shares of the capital stock 
of a prescribed venture capital corporation or a prescribed labour-sponsored ven- 
ture capital corporation or shares of the capital stock of a taxable Canadian‘cor- 
poration that are held in a prescribed stock savings plan, or 


Regulations: 6700, 6700.1 (prescribed venture capital corporation); 6701 (prescribed 
labour-sponsored venture capital corporation); 6702 (prescribed assistance); 6705 (pre- 
scribed stock savings plan). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
CRA Audit Manual: 27.20.4: Inducement payments — capital property other than 
depreciable property. 
(1) [debt obligation] — where the property is a debt obliga- 
tion, any. amount that was deductible by virtue of subsection 
20(14) in computing the taxpayer’s income for any taxation year 
commencing before that,time in respect, of interest on that debt 
obligation; 
(1.1) [indexed debt obligation] — where the property is an 
indexed debt obligation, 


(i) any amount determined under subparagraph 16(6)(a)(ii) in 
respect of the obligation and deductible in computing the in- 
come of the taxpayer for a taxation. year beginning before 
that time, and 


(ii) the amount of any payment that was received or that be- 
came receivable by the taxpayer at or before that time in.re- 
spect of an amount that was added under paragraph (1)(g.1) 
to the cost to the taxpayer of the obligation; 


Related Provisions: 53(1)(g.1) — Addition to adjusted cost. base — indexed debt 
obligation. 


History: Para. 53(2)(1.1) added by 1994, c. 7, Sch. VIII (1993, c, 24), subsec, 15(4), 

applicable with respect to indexed debt obligations issued after October 16, 1991. 
(m) [amounts deducted from income] — any part of the 
cost to the taxpayer of the property that was deductible (other- 
wise than because of this subdivision or paragraph 8(1)(r)) in 
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computing the taxpayer’s income for any taxation year com- 
mencing before that time and ending after 1971; 


History: Para. 53(2)(m) amended by 2002, c. 9, s. 23, applicable after 2001. The para. 
formerly read: 


(m) such part of the cost to the taxpayer of the property as was deductible (other- 
wise than by virtue of this subdivision) in computing the taxpayer’s income for 
any taxation year commencing before that time and ending after 1971; 


Interpretation Bulletins: IT-350R: Investigation of site; IT-456R: Capital pro- 
perty — some adjustments to cost base. 


(n) [expropriation asset] — where the property is an expro- 
priation asset of the taxpayer (within the meaning assigned by 
section 80.1) or an asset of the taxpayer assumed for the pur- 
poses of that section to be an expropriation asset thereof, any 
amount required by paragraph 80.1(2)(b) to be deducted in com- 
puting the adjusted cost base to the taxpayer of the asset; 


Related Provisions: 53(1)(k) — Addition to ACB of expropriation asset. 


(o) [right to receive partnership property] — where the 
property is a right to receive. partnership property within the 
meaning assigned by paragraph 98.2(a) or 100(3)(a), any 
amount received by the taxpayer in full or partial satisfaction of 
that right; 


(p) [debt owing by corporation] — where the property is a 
debt owing to the taxpayer by a corporation, any amount re- 
quired to be deducted before that time under section 84.1 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it applied before May 23, 1985 or subsection 84.2(2) in 
computing the adjusted cost base to the taxpayer of the debt; 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(q) [interest in related segregated fund trust] — where 
the property is an interest in a related segregated fund trust re- 
ferred to in section 138.1, 


(i) each amount in respect of that interest that is a capital loss 
deemed to have been allocated under ‘subsection 138.1(4) to 
the taxpayer before that time, and 


(ii) each amount in respect of that interest that before that 
time was deemed by subsection 138.1(3) to be a capital loss 
of the taxpayer; 


Related Provisions: 53(1)(1) — Addition to ACB of interest in related segregated 
fund trust; 138.1(5) — ACB of property in related segregated fund trust. 


(r) [Repealed under former Act] 


(s) [government assistance — amount elected under 
53(2.1)] — the amount, if any, by which 


(i) the amount elected by the taxpayer before that time under 
subsection (2.1) 


exceeds 


(ii) any repayment before that time by the taxpayer of an 
amount received by the taxpayer as described in subsection 
(2.1) that may reasonably be considered to relate to the 
amount elected where the repayment is made pursuant to a 
legal obligation to repay all or any part of the amount so 
received; 
Related Provisions: 12(1)(t)—Income inclusion — investment tax credit: 
12(1)(x) — Payments as inducement or as reimbursement etc.; 39(13) — Repayment of 
assistance; 40(3) — Deemed capital gain when ACB goes negative; 53(2.1) — Elec- 
tion, 87(2)(§.6) — Amalgamations — continuing corporation. 
Interpretation Bulletins: IT-273R2: Government assistance — general comments. 
CRA Audit Manual: 27.20.4: Inducement payments — capital property other than 
depreciable property. 
(t) [right to acquire shares or fund units] — if the pro- 
perty is a right to acquire shares or units under an agreement, 
any amount required by paragraph 164(6.1)(b) to be deducted in 
computing the adjusted cost base to the taxpayer of the right; 


History: Para. 53(2)(t) amended by 1999, c. 22, subsec. 14(6), applicable after Febru- 
ary 1998. The para. formerly read: 


(t) [right to acquire shares] — where the property is a right to acquire shares 
under an agreement, any amount required by paragraph 164(6.1)(b) to be de- 
ducted in computing the adjusted cost base to the taxpayer of the right; 
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Para. 53(2)(t) added by 1994; c. 7, Sch. VIII (1998, c. 24), subsec: 1566), applicable 
after July 13, 1990. BW) 
1.T. Application Rules: 26(3). . 


Interpretation Bulletins: IT-456R: Capital pe er asap adjustments to cost 
base. 


(u) [non-qualifying real property] — where. the ab 
was at the end of February 22, 1994 a non-qualifying real pro- 
perty (within the meaning assigned by subsection 110.6(1) as 
that subsection applies to the 1994 taxation year) of a taxpayer, 
any amount required by paragraph 110.6(21)(b) to be deducted 
in computing the adjusted cost base to the taxpayer of the pro- 
perty; and 

History: Para. 53(2)(u) added by 1995, c. 3, subsec. 14(6), applicable to 1994 et seq. 


(v) [excessive capital gains election] — where the tax- 
payer elected under subsection 110.6(19) in respect of the pro- 
perty, any amount required by subsection 110.6(22) to be de- 
ducted in computing the adjusted cost base to the laxpayrs of the 
property at that time. 
History: Para. 53(2)(v) added by 1995, c. 3, subsec. 14(6), applicable to 1994 et seq. 
1.T. Technical News: 5 (western grain transition payments). 


(2.1) Election — For the purpose of paragraph (2)(s), where ina 
taxation year a taxpayer receives an amount that would, but for this 
subsection, be included in the taxpayer’s income under paragraph 
12(1)(x) in respect of the cost of a property (other than depreciable 
property) acquired by the taxpayer in the year, in the 3 taxation 
years preceding the year or in the taxation year following the year, 
the taxpayer may elect under this subsection on or before the date 
on or before which the taxpayer’s return of income under this Part 
for the year is required to be filed or, where the property is acquired 
in the following year, for that following year, to reduce the cost of 
the property by such amount as the taxpayer specifies, not exceed- 
ing the least of 

(a) the adjusted cost base, determined without reference to para- 

graph (2)(s), at the time the property was acquired, 

(b) the amount so received by the taxpayer, and 

(c) where the taxpayer has disposed of the property before the 

year, nil. 


Related Provisions: — 87(2)(j.6) — Amalgamations — continuing 
220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: That portion of subsec. 53(2.1) preceding para. (a) substituted by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 15(6), applicable to 1991 et seg. That portion formerly 
read: 


corporation; 


(2.1) For the purposes of paragraph (2)(s), where a taxpayer has in a taxation 
year received an amount that would, but for this subsection, be included in the 
taxpayer’s income under paragraph 12(1)(x) in ‘respect of the cost of a property 
acquired by the taxpayer in the year, in the three taxation years immediately pre- 
ceding the year or in the taxation year immediately following the year, the tax- 
payer may elect under this subsection on or before the date on or before which 
the taxpayer is required to file the taxpayer’s return of income under this Part for 
the year or, where the property is acquired in the immediately following year, for 
that following year, to reduce the cost of the property by such amount as the 
taxpayer may specify, not exceeding the least of 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-456R: Capital property — some adjustments to cost base. 


CRA Audit Manual: 27.20.4: Inducement payments — capital property other than 
depreciable property; 27.20.5: Inducement payments — elective provisions. 


(3) [Repealed] 

History: Subsec. 53(3) repealed by 2001, c. 17, subsec. 36(13), applicable after Octo- 

ber 1, 1996. The subsec. formerly read: 
(3) Application of paras. (2)(i) and (j) — For the purposes of paragraphs (2)(i) 
and (j), where any property of a trust would, at.a particular time, have been a 
taxable Canadian property of the trust if it had been disposed of by the trust at 
that time, the property shall be deemed to have been a taxable Canadian property 
of the trust at that time. 


(4) Recomputation of adjusted cost base on transfers and 
deemed dispositions — Where at any time in a taxation year a 
person or partnership (in this subsection referred to as the “vendor’”) 
disposes of a specified property and the proceeds of disposition of 
the property are determined under paragraph 48.1(1)(c), section 70 
or 73, subsection 85(1), paragraph 87(4)(a) or (c) or 88(1)(a), sub- 
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section 97(2) or 98(2), paragraph 98(3)(f) or (5)(f), subsection 
104(4), paragraph 107(2)(a), (2. 1)(a), (4)(d) or (5)(a), 107. mea or 
AGM) or section Non 1 


(a) there shall be deducted after that time in computing the ad- 
justed cost base ‘to the person or partnership (in this subsection 
referred to as the “transferee”), who acquires or reacquires. the 
property at or immediately after that time the amount, if any, by 
which 


| (i) the, total of all amounts deducted under paragraph (2)(g.1) 
in computing, immediately before that time, the adjusted cost 
base to the vendor of the property, 


exceeds 


(ii) the amount that would be the vendor’s capital gain for the 
year from that disposition if this Act were read without refer- 
ence to subparagraph 40(1)(a)(iii) and subsection 100(2); and 


(b) the amount determined under paragraph (a) in respect of that 
disposition shall be added after ‘that time inxcomputing the: ad- 
justed cost base to, the transferee of the, property. 


Related Provisions: 53(1)(q)- — Addition to adjusted cost base for amount under 
53(4)(b); 53(2)(g.1) — Reduction in adjusted cost base under 53(4)(a); 53(5) — 
Recomputation of ACB on other transfers; 80.03(2)(a) — Deemed gain on disposition 
following debt forgiveness; 251(1) — Arm’s length. 


History: The opening words of subsec. 53(4) amended by, 2001, c:.17, subsec. 36(14), 
applicable to 1998 et seg. The opening words formerly read; 


(4) Where at any time'in a taxation year a person or ‘partnership (in this subsec- 
tion referred to as the,“‘vendor’) disposes, of a-specified property. and ‘the pro- 
ceeds of disposition of the property are determined under paragraph.48.1(1)(c), 
section 70 or 73, subsection 85(1), paragraph 87(4)(a) or (c) or 88(1)(a), subsec- 
tion 97(2) or 98(2), paragraph 98(3)(f) or (5)(f), subsection 104(4), paragraph 
107(2)(a), (2.1)(a), (4)(d) or (5)(a) or 111(4)(e) or section 128.1, 


The opening words of subsec. 53(4) amended by 1998, c. 19, subsec. 94(6), applicable 
to taxation years that end after February 21, 1994) The opening words formerly read: 


(4) Where at any time in a taxation year a person or partnership (in this subsec- 
tion referred to as the “vendor’”) disposes of a specified property and the pro- 
ceeds of disposition of the property are determined under paragraph 48.1(1)(c), 
section 70 or 73, subsection 85(1), paragraph 85.1(1)(a), 87(4)(a) or (c) or 
88(1)(a), subsection 97(2) or 98(2), paragraph 98(3)(f) or (5)(f), ‘subsection 
104(4), paragraph 107(2)(a), (2.1)(a), (4)(d) or (5)(a), or 111(4)(e) or section 
128.1, 


Subsec. 53(4) added by 1995, c. 21, subsec. 17(4), applicable’ to taxation years that end 
after February 21, 1994. 


S. 53(6)(a) 


(5) Recomputation of adjusted cost base on other trans- 
fers — Where 


(a) at any time in a taxation year a person or id eee (in this 
subsection referred to as the “vendor”) disposes’ of ‘a specified 
property to another person or partnership (in this subsection re- 
ferred to as the “transferee’’), 


(b) immediately before that time, the vendor aad the transferee 

do, not deal with each other at.arm’s length or would not deal 

with each other at arm’s length if paragtaph. 80(2)G). applied for 
» the purpose of this subsection, 


(c) paragraph (b) would apply in respect of the disposition if 
each right referred to in paragraph 251(5)(b) that is a right of the 
transferee to acquire the specified property from the vendor ora 
right of the transferee to acquire other property as.part of a trans- 
action or event or series of transactions:or events that includes 
the disposition were not taken into account, and 


_ (d),the proceeds of the disposition are not determined under any 
of the provisions referred to in subsection (4), 


the following rules apply: 
(e).there, shall be deducted. after. that time in computing the ad- 


justed cost base to the transferee ofthe property the amount, if 
any, by which 


(i) the total of all amounts deducted under paragraph (2)(g.1) 
in. computing the adjusted cost base to the vendor ofthe pro- 
perty immediately before that time 


exceeds 


(ii) the amount that would be the vendor’s capital gain fee the 
year from that disposition if this Act were:read without refer- 
“ence to subparagraph 40(1)(a)(iii) and subsection 100(2), and 


(f) the amount determined under paragraph (e) in respect of that 
disposition shall be added after that time in computing the ad- 
justed cost base to the transferee of the property. 
Related Provisions: 53(1)(q) — Addition to ACB for amount under 53(5)(b); 
53(2)(g.1) — Reduction in ACB under 53(5)(a); 80.03(2)(a) — Deemed gain on dispo- 
sition following debt forgiveness. 


History: Subsec. 53(5) amended by 1998, c. 19, subsec..94(7), applicable to taxation 
years that end after February 21, 1994. The subsec. formerly read: 


(5) Where at any time in a taxation year a person or partnership (in this subsec- 
tion referred to as the “vendor’”) disposes of a specified property to another, per- 
son or partnership (in this subsection referred to as the “transferee”), the vendor 
and the transferee do not deal with each other at arm’s length (or would.not deal 
with each other at arm’s length if paragraph 80(2)(j) applied for.the purpose of 
this subsection) and the proceeds of disposition of the property at that time are 
not determined under any of the provisions referred to in subséction (4), 


(a) there shall be deducted after that time in computing the adjusted ‘cost 
base to the transferee of the property the amount, if any, by which 
(i) the total of all amounts deducted under paragraph (2)(g.1) in comput- 
ing, immediately. before that time, the adjusted cost base to, the vendor 
of the property 
exceeds 
(ii) the amount that would be the vendor’s capital gain for the year from 


that disposition if this Act were read without reference to subparagraph 
40(1)(a)Giii) and subsection 100(2); and 


(b) the amount determined under paragraph (a) in respect of that disposition 
shall be ‘added after that time in computing the adjusted cost base to the 
transferee of the property. 


Subsec. 53(5) added by 1995, c. 21, subsec. 17(4), applicable to taxation years that end 
after February 21, 1994. 


(6) Recomputation of adjusted cost base on amalgama- 
tion — Where a capital property that is a specified property is ac- 
quired by a new corporate entity at any time as a result of the amal- 
gamation or merger of 2 or more predecessor corporations, 


(a) there shall be deducted after that time in computing the ad- 
justed cost base to the new entity of the property the total of all 
amounts. deducted under paragraph (2)(g.1) in computing, im- 
mediately before that time, the adjusted cost base to a predeces- 
sor corporation of the property, unless those amounts are other- 
wise deducted under that paragraph in computing the adjusted 
cost base to the new entity of the property; and 
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(b) the amount deducted under paragraph (a) in respect of the 
acquisition shall be added after that time in computing the ad- 
justed cost base to the new entity of the property. 


Related Provisions: 53(1)(q)— Addition to ACB for amount, under 53(6)(b); 
53(2)(g.1) — Reduction in ACB under .53(6)(a); 80.03(2)(a) — Deemed gain on dispo- 
sition following debt forgiveness. 


History: Subsec. 53(6) added by 1995, c. 21, subsec. 17(4), applicable to taxation 
years that end after February 21, 1994. 


Definitions [s. 53]: “acquired” — 256(7)-(9); “acquired for consideration” — 
108(7); “adjusted cost base” — 54, 248(1); “agreed portion” — 66(15); “amount” — 
248(1); “arm’s length” —251(1); “assessable distribution” — 218.3(1);  “assis- 
tance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “business” — 248(1); “Can- 
ada” — 255; “Canadian development expense” — 66.2(5), 248(1); “Canadian explora- 
tion and development expense” — 66(15), 248(1); “Canadian exploration expense” — 
66.1(6), 248(1); “Canadian oil and gas property expense” — 66.4(5), 248(1); “Cana- 
dian resource property” — 66(15), 248(1); “capital dividend” — 83(2), 248(1); “capital 
gain” — 39(1)(a), 248(1); “capital interest” — 108(1), 248(1); “consequence of the 
death” — 248(8); “consideration” — 108(7); “control” — 256(6)-(9); “controlled: for- 
eign affiliate” —17(15); “corporation” — 248(1), Interpretation Act 35(1); “cost 
amount”, “disposition”, “dividend” — 248(1); “eligible amount” — 248(31), (41); “ex- 
propriation asset” — 80.1(1); “farming” — 248(1); “fiscal period’ — 249(2)(b), 249.1; 
“flow-through entity” —39.1(1); “foreign accrual property income” —95(1), (2), 
248(1); “foreign affiliate” — 95(1), 248(1); “foreign exploration and development ex- 
pense” — 66(15), 248(1); “foreign investment entity”, “foreign resource pool ex- 
pense” — 248(1); “foreign resource property” — 66(15); 248(1); “gifting arrange- 
ment” — 237.1(1); “income bond”, “income debenture” — 248(1); “income interest in 
a trust” — 108(1), 248(1); “indexed debt obligation” — 248(1); “joint exploration cor- 
poration” — 66(15); “life insurance capital dividend” — 83(2.1), 248(1); “life insur- 
ance policy” — 138(12), 248(1); “limited partnership loss” — 248(1); “mutual fund 
trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non- 
qualifying real property” — 110.6(1); “non-resident” — 248(1); “paid-up capital” — 
89(1), 248(1); “participating interest” — 248(1); “person”, “personal trust”, “pre- 
scribed” — 248(1); “prescribed labour-sponsored venture capital corporation” — Reg. 
6701; “prescribed venture capital corporation” — Reg. 6700, 6700.1, 6700.2; “princi- 
pal amount” — 248(1), (26); “property” — 248(1); “‘province” — Interpretation Act 
35(1); “qualifying fiscal period” — 34.2(1); “related” — 251(2); “related segregated 
fund trust” — 138.1(1)(a); “resident in Canada” — 94(3)(a)(viii), 250; “security” — 
7(7); “series of transactions” — 248(10); “share”, “shareholder”, “specified mem- 
ber” — 248(1); “specified amount” — 80.2(1); “specified property” — 54; “specified 
shareholder” — 248(1); “substituted” — 248(5); “substituted property” — 54“superfi- 
cial loss”(a); “superficial loss” — 54; “tax shelter” — 237.1(1), 248(1); “taxable Cana- 
dian corporation” — 89(1), 248(1); “taxable Canadian property” — 248(1); “taxable 
dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; 
“taxpayer” — 248(1); “timber resource property” — 13(21), 248(1); “trust” — 104(1), 
248(1), (3); “unit trust” — 108(2), 248(1); “vendor” — 53(4), (5). 


54. Definitions — In this subdivision, 


“adjusted cost base” to a taxpayer of any property at any time 
means, except as otherwise provided, 


(a) where the property is depreciable property of the taxpayer, 
the capital cost to the taxpayer of the property as of that time, 
and 


(b) in any other case, the cost to the taxpayer of the property 
adjusted, as of that time, in accordance with section 53, 


except that 


(c) for greater certainty, where any property (other than an inter- 
est in or a share of the capital stock of a flow-through entity 
within the meaning assigned by subsection 39.1(1) that was last 
reacquired by the taxpayer as a result of an election under sub- 
section 110.6(19)) of the taxpayer is property that was reac- 
quired by the taxpayer after having been previously disposed of 
by the taxpayer, no adjustment to the cost to the taxpayer of the 
property that was required to be made under section 53 before 
its reacquisition by the taxpayer shall be made under that section 
to the cost to the taxpayer of the property as reacquired property 
of the taxpayer, and 


(d) in no case shall the adjusted cost base to a taxpayer of any 
property at any time be less than nil; 


Related Provisions: 40(1) — Calculation of gain or loss for capital gain/loss pur- 
poses; 40(3), (3.1) — Deemed capital gain where ACB is negative; 43 — ACB on par- 
tial disposition; 47(1) — ACB of identical properties; 49(1) — Granting of options; 
49(2) — Where option expires; 69(1)(c) — Deemed acquisition at fair market value in 
certain circumstances; 84.1(2) — Non-arm’s length sale of shares; 91(6) — Amounts 
deductible in respect of dividends received; 92 — ACB of share of foreign affiliate; 
93(4)(b) — Loss on disposition of shares of foreign affiliate; 110.6(19)(a)(ii) — In- 
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crease in cost base on capital gains exemption election; 139.1(4)(d) — Cost of share 
acquired on insurance demutualization deemed nil; 142.4(1)“tax basis” 91 cost base for 
securities held by financial institutions; 143.2(6) — Deemed cost reduction of tax shel- 
ter investment; 248(1)“adjusted cost base’ — Definition applies to entire Act; 
261(7)(b), (c) — Cost of property when functional currency election made; Canada- 
U.S. Tax Treaty:Art. KXIX:5(d)—Reduction in ACB of share’ of U.S. “S” 
corporation. 
History: Paras. (c) and (d) of the definition “adjusted cost base” in s. 54 amended by 
1995, c. 3, s. 15, applicable to 1994 et seq. Paras. (c) and (d) formerly read: 
(c) for greater certainty, where any property of the taxpayer is property that was 
reacquired by the taxpayer after having been previously disposed of by the tax- 
payer, no adjustment to the cost to the taxpayer of the property that was required 
to be made under section 53 before its reacquisition by the taxpayer shall be 
made under that section to the cost to the taxpayer of the property as reacquired 
property of the taxpayer, and 
(d) in no case shall the adjusted cost base of any property at the time of its dispo- 
sition by the taxpayer be less than nil; 
Selected Cases [s. 54“adjusted cost base”]: Bodrug Estate v. Canada, [1991] 2 
C.T.C. 347 (FCA) (Damages paid under lawsuit in respect of provincial securities stat- 
ute not part of cost of shares deemed disposed of upon death); Gaynor v. R., [1991] 1 
C.T.C. 470 (FCA) (Cost to taxpayer is cost in Canadian currency); Salt et al. v. R., 
[1984] C.T.C. 414 (FCTD) (Where option exercised, adjusted cost base is actual 
purchase price, not Valuation Day value). 
Regulations: 4400, Sch. VII (ACB of publicly-traded shares at end of 1971). 
1.T. Application Rules: 26(3)-(27) (where property owned since before 1972). 
Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-102R2: Conver- 
sion of property, other than real property, from or to inventory; IT-218R: Profit, capital 
gains and losses from the sale of real estate, including farmland and inherited land and 
conversion of real estate from capital property to inventory and vice versa; IT-418: 
Partial disposition of property. 
I.T. Technical News: 9 (calculation of ACB of a partnership interest); 39 (settlement 
of a shareholder class action suit). 
Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. 


Forms: T2065: Determination of adjusted cost base of a partnership interest. 


“capital property” of a taxpayer means 
(a) any depreciable property of the taxpayer, and 


(b) any property (other than depreciable property), any gain or 
loss from the disposition of which would, if the property were 
disposed of, be a capital gain or a capital loss, as the case may 
be, of the taxpayer; 
Related Provisions: 39(1)— Determination of capital gain and capital loss; 
39(4) — Election to treat Canadian securities as capital property; 54.2 — Shares 
deemed to be capital property where all assets of business transferred; 66.3(1)(a)(i) — 
Certain exploration and development shares deemed not to be capital property; 
96(1.4) — Certain rights to share in income or loss of partnership deemed not to be 
capital property; 142.5(1) — Mark-to-market rules for financial institutions; 
248(1)“capital property” — Definition applies to entire Act. 
1.T. Application Rules: 26(5), (6) and (7). 
Interpretation Bulletins: IT-102R2: Conversion of property, other than real pro- 
perty, from or to inventory; IT-218R: Profit, capital gains and losses from the sale of 
real estate, including farmland and inherited land and conversion of real estate from 
capital property to inventory and vice versa; IT-325R2: Property transfers after separa- 
tion, divorce and annulment; IT-442R: Bad debts and reserves for doubtful debts; IT- 
459: Adventure or concern in the nature of trade. 
I.T. Technical News: 7 (rollovers of capital property — Mara Properties); 12 (“mil- 
lennium bug” expenditures). 


Info Sheets: TI-001: Sale of a residence by an owner builder. 


CRA Audit Manual: 11.6.3: Capital gain vs. income report; 27.4.0: Capital gain or 
business income. 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


“disposition” — [Repealed] 
History: The definition “disposition” in s. 54 repealed by 2001, c. 17, subsec. 37(1), 
applicable to transactions and events that occur after December 23, 1998. It formerly 
read: 
“disposition” of any property, except as expressly otherwise provided, includes 
(a) any transaction or event entitling a taxpayer to proceeds of disposition of 
property, 
(b) any transaction or event by which 
(i) any property of a taxpayer that is a share, bond, debenture, note, cer- 


tificate, mortgage, agreement of sale or similar property, or an interest 
therein, is redeemed in whole or in part or is cancelled, 
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(ii) any debt owing to a taxpayer or any other right of a taxpayer to 
receive an amount is settled or cancelled, 
(iii) any share owned by a taxpayer is converted by virtue of an amalga- 
mation or merger, or 
(iv) any option held by a taxpayer to acquire or dispose of property ex- 
pires, and 

(c) any transfer of property to.a trust, or any transfer of property of a trust to 

any beneficiary under the trust, except as provided in paragraph (e), 

but, for greater certainty, does not include 


(d) any transfer of property for the purpose only of securing a debt or a loan, 
or any transfer by a creditor for the purpose only of returning property that 
had been used as security for a debt or a loan, 
(e) any transfer of property by virtue of which there is a change in the legal 
ownership of the property without any change in the beneficial ownership 
thereof, gther than a transfer by a trust resident in Canada to a trust not resi- 
dent in Canada or a transfer to a trust governed by 
(i) a registered retirement savings plan, 
Gi) a deferred profit sharing plan, 
(iii) an employees profit sharing plan, or 
(iv) a registered retirement income fund 
by a person who is, immediately after the transfer, a beneficiary under the 
plan or fund, or a transfer by any such trust governed by a plan or fund to a 
beneficiary thereunder, 
(f) any issue by a corporation of a bond, debenture, note, certificate or mort- 
gage of the corporation, or 
(g) any issue by a corporation of a share of its capital stock, or any other 
transaction that, but for this paragraph, would be a disposition by a corpora- 
tion of a share of its capital stock; 
Selected Cases [s. 54“disposition”]: Williams v. R., [2005] 4 C.T.C.. 2499 (TCC) 
(Possibility of amending trust did not change beneficial ownership); T. Eaton Co. v. R., 
[1999] 2 C.T.C. 380 (FCA) (Surrender of participation that reduced value of lease was 
capital); Fulljames v. R., [2000] 1 C.T.C. 2270 (TCC) (Unrestricted transfer of shares 
was disposition); Shepp v. R., [1999] 1 C.T:C. 2889 (TCC) (Is disposition of economic 
interest a disposition of “property”?); 106443 v. Canada, [1995] 1 C.T.C. 2788 (Sale 
with right of redemption made to secure repayment of debt); Stursberg (R.K.G.) v. 
MNR, [1993] 2 C.T.C. 76 (FCA) (Transactions resulting in reduction of partner’s share 
and corresponding increase of another partner’s share was disposition of part of first 
partner’s interest, not distribution of capital); Larose v. MNR, [1992] 2 C.T.C. 2339 
(TCG); amended (Nov. 18, 1991), Doc. 87-294(T) (TCC) [unreported] (Assessment in 
respect of sale of properties upheld despite court decision and. other circumstances de- 
nying taxpayer proceeds of sale; right to dispose of properties had been transferred to 
purchaser); Fisher, E.R., Ltd. v. R., [1986] 2 C.T.C. 114 (FCTD) (Interest on expropria- 
tion compensation included in proceeds of disposition); Wise et al. v. R., [1986] 1 
C.T.C. 169 (FCA) (Deposit retained as liquidated damages in respect of aborted sale 
not taxable). 


“eligible capital property” of a taxpayer means any property, a 
part of the consideration for the disposition of which would, if the 
taxpayer disposed of the property, be an eligible capital amount in 
respect of a business; ' 

Related Provisions: 14(3) — Non-arm’s length acquisition of eligible capital pro- 
perty; 87(2)(f) — Amalgamations — security or debt obligation; 98(3)(b) — Rules ap- 
plicable where partnership ceases to exist; 248(1)‘eligible capital property” — Defini- 
tion applies to entire Act. 


Interpretation Bulletins: IT-123R4: Disposition of eligible capital property; IT- 
123R5: Transactions involving eligible capital property; IT-143R3: Meaning of eligible 
capital expenditure; IT-291R3: Transfer of property to a corporation under subsection 
85(1). 


1.T. Technical News: 38 (purchase price allocation for rental properties). 


“exemption threshold’, of a taxpayer at a particular time in re- 
spect of a flow-through share class of property, means the amount 
determined by the formula 


Nori Bs 
where 
A is the total of 


(a) the total of all amounts, each of which is an amount that 
would be the cost to the taxpayer, computed without refer- 
ence to subsection 66.3(3), of a flow-through share that was 
included at any time before the particular time in the flow- 
through share class of property and that was issued by a cor- 
poration to the taxpayer on or after the taxpayer’s fresh-start 
date in respect of the flow-through share class of property at 
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that time, other than a flow-through share that the taxpayer 
was obligated, before March 22, 2011, to acquire pursuant to 
the terms of a:flow-through share agreement entered into be- 
tween the corporation and the taxpayer, and 


(b) the total of all amounts, each of which is an amount that 
would be the adjusted cost base to the taxpayer of an interest 
in a_ partnership— computed as if subparagraph 
53(1)(e)(vii.1) and clauses 53(2)(c)(ii)(C) and (D) did not ap- 
ply to any amount incurred by the partnership in respect of a 
flow-through share held by the partnership, either directly or 
indirectly through another partnership — that was included at 
any time before the particular time in the flow-through share 
class of property, if 


(i) the taxpayer 


(A) acquired the interest on or after the taxpayer’s 
fresh-start date in respect. of the flow-through share 
class of property at the. particular time (other than an 
interest that the taxpayer was obligated, before August 
16, 2011, to acquire pursuant to the terms of an agree- 
ment in writing entered into by the taxpayer), or 


(B) made a contribution of capital to the partnership 
on or after August 16, 2011, 


(ii) at any time after the taxpayer acquired the interest or 
made the contribution of capital, the taxpayer is deemed 
by subsection 66(18) to have made or incurred an outlay 
or expense in respect of a flow-through share held by the 
partnership, either directly or indirectly through another 
partnership, and 


(iii) at any time between the time that the taxpayer ac- 
quired the interest or made the contribution of capital and 
the particular time, more than 50% of the fair market 
value of the assets of the partnership is attributable to pro- 
perty included in a flow-through share class of property, 
and 


B is the total, if any, of all amounts, each of which is the lesser of 


(a) the total of all amounts, each of which is a capital gain 
from a disposition of a property included in the flow-through 
share class of property, other than a capital gain referred to in 
paragraph 38,1(a), at an earlier time that.is 


(i) before the particular time, and 


(ii) after the first time that the taxpayer acquired a flow- 
through share referred to in paragraph (a) of the descrip- 
tion of A or acquired a partnership interest referred to in 
paragraph (b) of the description of A, and 


(b) the exemption threshold of the taxpayer in respect of the 
flow-though share class of property immediately before that 
earlier time; 


Related Provisions: 40(12) — Deemed capital gain on donation of flow-through 
share; 257 — Formula‘cannot calculate ‘to less than zero. 


History: The definition “exemption threshold” added to s. 54 by 2011, c: 24,'s. 9, 
deemed in force on March 22, 2011. 


“flow-through share class of property” means a ‘group of 
properties, 


(a) in respect of a class of shares of the capital stock of a corpo- 
ration, each of which is 


(i) a share of the class, if any share of the class or any right 
described in subparagraph (ii) is, at any time, a flow-through 
share to any person, 
(ii) a right to acquire a share of the class, if any share of that 
class or any right described in this. subparagraph is, at any 
time, a flow-through share to any person, or 
(iii) a property that is an identical property of a property de- 
scribed in subparagraph (i) or (ii), or 
(b) each of which is an interest in a partnership, if at any time 
more than 50% of the fair market value of the partnership’s as- 
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sets 1s attributable to property included in a flow-through share 
class of property; 


History: The definition “flow-through share class of property” added to s. 54 by 2011, 
c. 24, s. 9, deemed in force on March 22, 2011. 


“fresh-start date”, of a taxpayer at a particular time in respect of a 
flow-through share class of property, means 


(a) in the case of a partnership interest that is included in the 
flow-through share class of property, the day that is the later of 


(i) August 16, 2011, and 


(ii) the last day, if any, before the particular time, on which 
the taxpayer held an interest in the partnership, and 


(b) in the case of any other property that is included in the flow- 
though share class of property, the day that is the later of 


(i) March 22, 2011, and 


(ii) the last day, if any, before the particular time, on which 
the taxpayer disposed of all property included in the flow- 
through share class of property; 


History: The definition “fresh-start date” added to s. 54 by 2011, c. 24, s. 9, deemed in 
force on March 22, 2011. 


“listed personal property” of a taxpayer means the taxpayer's per- 
sonal-use property that is all or any portion of, or i interest in or 
right to, any 


Proposed Amendment - — 54“listed personal property” 
opening words 
fap ioaton: The July 16, 2010 draft legislation art 2+ bijupalism), s. 193, will 
amend the opening words of “listed personal property” in s. 54 by substituting “right 
to — or, for civil law, any right in or ion — ” for “right to,” toc come into force on Royal 
Assent. : peeks 


Technical Notes 5 uly 2010): See under 12(4). 


(a) print, etching, drawing, painting, sculpture, or other similar 

work of art, 

(b) jewellery, 

(c) rare folio, rare manuscript, or rare book, 

(d) stamp, or 

(e) coin; 
Related Provisions: 40(2)(g)(iii) — Limitations; 41 — Gain from listed personal 
property; 248(1)“listed personal property” — Definition applies to entire Act. 
Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts. 


“personal-use property” of a taxpayer includes 


(a) property owned by the taxpayer that is used primarily for the 
personal use or enjoyment of the taxpayer or for the personal use 
or enjoyment of one or more individuals each of whom is 


(i) the taxpayer, 
(ii) a person related to the taxpayer, or 


(iii) where the taxpayer is a trust, a beneficiary under the 
trust or any person related to the beneficiary, 


(b) any debt owing to the taxpayer in respect of the disposition 
of property that was the taxpayer’s personal-use property, and 


(c) any property of the taxpayer that is an option to acquire pro- 
perty that would, if the taxpayer acquired it, be personal-use pro- 
perty of the taxpayer, 


and “personal-use property” of a partnership includes any partner- 
ship property that is used primarily for the personal use or enjoy- 
ment of any member of the partnership or for the personal use or 
enjoyment of one or more individuals each of whom is a member of 
the partnership or a person related to such a member; 

Related Provisions: 3(b)(ii), 40(2)(g)(iii) — No capital loss on personal-use pro- 
perty; 46 — Disposition of personal-use property; 50(2) — Where debt personal-use 
property; 248(1)“personal-use property” — Definition applies to entire Act. 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
218R: Profit, capital gains and losses from the sale of real estate, including farmland 


S Sic, Should read “made an election” — ed. 
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and inherited land and conversion of real estate from capital property to inventory and 
vice versa; IT-332R: Personal-use property (archived). 


“principal residence” of a taxpayer for a taxation year means a 
particular property that is a housing unit, a leasehold interest in a 
housing unit or a share of the capital stock of a co-operative hous- 
ing corporation acquired for the sole purpose of acquiring the right 
to inhabit a housing unit owned by the corporation and that is 
owned, whether jointly with another person or otherwise, in the 
year by the taxpayer, if 


(a) where the taxpayer is an individual other than a personal 
trust, the housing unit was ordinarily inhabited in the year by the 
taxpayer, by the taxpayer’s spouse or common-law partner or 
former spouse or common-law partner or by a child of the 
taxpayer, 


(a.1) where the taxpayer is a personal trust, the housing unit was 
ordinarily inhabited in the calendar year ending in the year by a 
specified beneficiary of the trust for the year, by the spouse or 
common-law partner or former spouse or common-law partner 
of such a beneficiary or by a child of such a beneficiary, or 


(b) where the taxpayer is a personal trust or an individual other 
than a trust, the taxpayer 


(i) elected> under subsection 45(2) that relates to the change 
in use of the particular property in the year or a preceding 
taxation year, other than an election rescinded under subsec- 
tion 45(2) in the taxpayer’s return of income for the year or a 
preceding taxation year, or 


(ii) elected5 under subsection 45(3) that relates to a change in 
use of the particular property in a subsequent taxation year, 


except that, subject to section 54.1, a particular property shall be 
considered not to be a taxpayer’s principal residence for a taxation 
year 


(c) where the taxpayer is an individual other than a personal 
trust, unless the particular property was designated by, the tax- 
payer in prescribed form and manner to be the taxpayer’s princi- 
pal residence for the year and no other property has been desig- 
nated for the purposes of this definition for the year 


(i) where the year is before 1982, by the taxpayer, or 
(ii) where the year is after 1981, 
(A) by the taxpayer, 


(B) by a person who was throughout the year the tax- 
payer’s spouse or common-law partner (other than a 
spouse or common-law partner who was throughout the 
year living apart from, and was separated under a judicial 
separation or written separation agreement from, the 
taxpayer), 


(C) by a person who was the taxpayer’s child (other than 
a child who was at any time in the year a married person, 
a person who is in a common-law partnership or 18 years 
of age or older), or 


(D) where the taxpayer was not at any time in the year a 
married person, a person who is in a common-law. part- 
nership or 18 years of age or older, by a person who was 
the taxpayer’s 


(1) mother or father, or 


(II) brother or sister, where that brother or sister was 
not at any time in the year a married person, a person 
who is in a common-law partnership or 18 years of 
age or older, 


(c.1) where the taxpayer is a personal trust, unless 


(i) the particular property was designated by the trust in pre- 
scribed form and manner to be the taxpayer’s principal resi- 
dence for the year, 
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(ii) the trust specifies in’ the designation each individual (in 
this definition referred to as a “specified beneficiary” of the 
trust for the year) who, in the calendar year ending in the 
year, 


(A) is beneficially interested in the trust, and 


(B) except where the trust is entitled to designate it for the 
year solely because of paragraph (b), ordinarily inhabited 
the housing unit or has a spouse or common-law partner, 
former spouse or common-law partner or child who ordi- 
narily inhabited the housing unit, 


(iii) no corporation (other than a registered charity) or part- 
nership is beneficially interested in the trust at any time in 
the year, and 


(iv) no Other property has been designated for the purpose of 
this definition for the calendar year ending in the year by any 
specified beneficiary of the trust for the year, by a person 
who was throughout that calendar year such a beneficiary’s 
spouse or common-law partner (other than 'a spouse or com- 
mon-law partner who was throughout that calendar year liv- 
ing apart from, and was separated pursuant to a judicial sepa- 
ration or written separation agreement from, the beneficiary), 
by a person who was such a beneficiary’s child (other than a 
child who was during that calendar year a married person or 
a person who is in a common-law partnership or a person 18 
years or over) or, where such a beneficiary was not during 
that calendar year a married person ora person’ who is ina 
common-law partnership or a person 18 years or over, by a 
person who was such a beneficiary’s 


(A) mother or father, or 


(B) brother or sister, where that brother or sister was not 
during that calendar year a married person or a person 
who is in a common-law partnership or.a person 18 years 
or Over, or 


(d) because of paragraph (b), if solely because of that paragraph 
the property would, but for this paragraph, have been a principal 
residence of the taxpayer for 4 or more preceding taxation years, 


and, for the purpose of this. definition; 


(e) the principal residence of a taxpayer for a taxation year shall 
be deemed to include, except where the particular property con- 
sists of a share of the capital stock of a co-operative housing 
corporation, the land subjacent to the housing unit and such por- 
tion of any immediately contiguous land as can reasonably be 
regarded as contributing to the use and enjoyment of the housing 
unit as a residence, except that where the total area of the subja- 
cent land and of that portion exceeds '/2 hectare, the excess shall 
be deemed not to have contributed to the use and enjoyment of 
the housing unit as a residence uniess the taxpayer establishes 
that it was necessary to such use and enjoyment, and 


(f) a particular property designated under paragraph (c.1) by a 
trust for a year shall be deemed to be property designated for the 
purposes of this definition by each specified beneficiary of the 
trust for the calendar year ending in the year; 
Related Provisions: 40(2)(b), 40(4)-(6) — Principal residence rules; 40(7) — Pro- 
perty in satisfaction of interest in trust; 45(3), (4) — Election where) change in use; 
54.1 — Exception to principal residence rules; 107(2.01) — Distribution of principal 
residence; 248(25) — Beneficially interested; 252(2) — Mother, father, etc. 


History: Para. (c) of the definition “principal residence” in s. 54 amended by 2001, c. 
17, subsec. 37(2), applicable to dispositions that occur after 1990 except that cls. 
(c)(ii)(B) to (D) of the definition shall be read without-reference to “or common-law 
partner” and “a person who is in a common-law partnership” in their application to 
dispositions made by a taxpayer that occur in a taxation year that is before 2001 and 


(a) before 1998; or 


(b) after 1997, unless a valid election is made by the taxpayer under's. 144 of 2000, 
c. 12 that that Act apply to the taxpayer in respect of one or more taxation years 
that include the year. 


Para. (c) formerly read: 


(c) where the taxpayer is an individual other than a personal trust, unless the 
particular property was designated by the taxpayer in prescribed form and man- 
ner to be the taxpayer’s principal residence for the year and no other property has 
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been designated for ‘the purposes of this definition for the year by the taxpayer, 
by a person who was throughout the year the taxpayer’s spouse or common-law 
partner (other than a spouse or common-law partner who was throughout the 
year living apart from, and was separated. under a judicial separation or written 
separation agreement from, the taxpayer), by a person who was the taxpayer’s 
child (other than a child who was during the year a married person or a person 
who is in a’common-law partnership or 18 years or over) or, where the taxpayer 
was not during the year a married person or a person who is in a common-law 
partnership or a person 18 years or over, by a person who was the taxpayer’s 


(i) mother or father, or 


(ii) brother or sister, where that brother or sister was not during the year a 
married person or a person who is in a common-law partnership or a person 
18 years or over, 


The definition 54‘principal residence” amended. by 2000, c..12; Sch. 2, ss. 1 and 2) to 
replace “spouse” with “spouse or common-law partner’, and by Sch. 2, s. 13, to replace 
“married person” with “married person or a person who is in a:common-law partner- 
ship”; by applicable to.2001 et seq., in force July 31, 2000. See also:the transitional 
rules reproduced in the History to 248(1)“common-law partner’. 


“Principal residence” in s. 54 substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 16, 
applicable to dispositions occurring after 1990. That definition formerly read: 


“principal residence” of a taxpayer for a taxation year means a housing unit, a 
leasehold interest in such 'a unit, or a share of the capital stock of a co-operative 
housing corporation, owned, whether jointly with another person or otherwise, in 
the year by the taxpayer, if the housing unit was, or if the share was acquired for 
the sole’ purpose of acquiring the right to inhabit a housing unit owned by the 
corporation that was, 


(a) ordinarily inhabited in the year by the taxpayer, by the taxpayer’s spouse 
or former spouse or by a child of the taxpayer, or 


(b) property in respect of which the taxpayer has made an election for the 
year in accordance with subsection 45(2) or (3), 


except that, subject to section 54.1, in no case shall any such housing unit, inter- 
est or share, as the case may be, be considered to be a taxpayer’s principal resi- 
dence for a year 


(c) unless’ it has been designated by the taxpayer in prescribed form and 
manner to be the taxpayer’s principal residence for that year and no other 
such housing unit, leasehold interest or share has been so designated for that 
year by the taxpayer, by a person who was throughout the year the tax- 
payer’s spouse (other than a spouse who was throughout the year living 
apart from, and was separated pursuant to a judicial separation or written 
separation agreement from, the taxpayer), by a person who was ‘the tax- 
payer’s child (other than a child who was during the year a married person 
or 18 years of age or over) or, where the taxpayer was not during the year a 
married person or a person 18 years of age or over, by a person who was the 
taxpayer’s 
(i) mother or father, or 


(ii) brother or sister and who was not during the year a married person 
or a person° 18 years of age or over, or 


(d) by virtue of paragraph (b), if by virtue of that paragraph the property 
would, but for this paragraph, have been the taxpayer's principal residence 
for 4 or more previous taxation years, 


and 


(e) for the purposes of this definition the principal residence of a taxpayer 
for a taxation year shall be deemed to include, except where the property 
consists of a share of the capital stock of a co-operative housing corporation, 
the land subjacent to the housing unit and such portion of any immediately 
contiguous land as may reasonably be regarded as contributing to) the tax- 
payer’s use and enjoyment of the housing unit as a residence, except that 
where the total area of the subjacent land and of that portion exceeds '/2 hec- 
tare, the excess shall be deemed not to have contributed to the individual’s 
use and enjoyment of the housing unit as_a residence unless the taxpayer 
establishes that it was necessary to that use and enjoyment, and 


(f) for the purposes of paragraph: (c), a property designated by a trust-re- 
ferred to in subsection: 70(6) or 73(1):shall be deemed to be property desig- 
nated by the spouse who is a beneficiary of the trust and property designated 
by the spouse who is a beneficiary of any such. trust shall be deemed to be a 
property, designated bythe trust; : 


Selected Cases [s. 54“principal residence”: Rebus v: R:, [2002] 3 C.T.C. 2328 
(TCC): (Garage is not principal residence); ‘Carlile v. Canada, [1995] 2 C.T.C. 273 
(FCA) (Uncertainty of being able to re-zone property was sufficient to meet test for 
principal residence exemption on ‘whole property); Augart (E.) v: MNR, {1993] 2 
C.T.C. 34 (FCA) (Approximately 9 acres contributed to use and enjoyment where sub- 
division precluded by law); Fourt'v.. MNR, [1991] 2.C.T:C. 311) (FCTD) (Sale of lot 
adjacent to principal residence exempt; reasonably regarded as contributing to use and 
enjoyment of residence); R. v. Joyner, [1988] 2 C.T.C. 280 (FETD) (Whether land in 
excess of one acre is part of taxpayer’s principal residence to be determined upon dis- 
position of property); R. v. Yates, [1986] 2 C.T.C. 46 (FCA) (Proceeds exempt from 
taxation where additional acres necessary for use'and enjoyment of taxpayer’s principal 
residence); Haber v. R., [1982] C.T.C. 405 (FCTD) (Taxpayer not ordinarily resident in 
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residential property when home sold one year after acquisition); R. v. Mitosinka, [1978] 
C.T.C. 664 (FCTD) (House held to be principal residence only for part occupied by 
taxpayer). 


Regulations: 2301 (prescribed manner of designation). 
I.T. Application Rules: 26.1(1) (change of use of property before 1972). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-218R: Profit, capital 
gains and losses from the sale of real estate, including farmland and inherited land and 
conversion of real estate from capital property to inventory and vice versa; IT-268R3: 
Inter vivos transfer of farm property to child; IT-437R: Ownership of property (princi- 
pal residence). 


1.T. Technical News: 7 (principal residence and the capital gains election). 
Info Sheets: TI-001: Sale of a residence by an owner builder. 


Forms: T1079: Designation of a property as a principal residence by a personal trust; 
T1079-WS: Principal residence worksheet; T1255: Designation of a property as a prin- 
cipal residence by the legal representative of a deceased individual; T2091(IND): Des- 
ignation of a property as a principal residence by an individual (other than a personal 
trust); T2091 (IND)-WS: Principal residence worksheet. 


“proceeds of disposition” of property includes, 
(a) the sale price of property that has been sold, 
(b) compensation for property unlawfully taken, 


(c) compensation for property destroyed, and any amount paya- 
ble under a policy of insurance in respect of loss or destruction 
of property, 

(d) compensation for property taken under statutory authority or 


the sale price of property sold to a person by whom notice of an 
intention to take it under statutory authority was given, 


(e) compensation for property injuriously affected, whether law- 
fully or unlawfully or under statutory authority or otherwise, 


(f) compensation for property damaged and any amount payable 
under a policy of insurance in respect of damage to property, 
except to the extent that such compensation or amount, as the 
case may be, has within a reasonable time after the damage been 
expended on repairing the damage, 


(g) an amount by which the liability of a taxpayer to a mortga- 
gee or hypothecary creditor is reduced as a result of the sale of 
mortgaged or hypothecated property under a provision of the 
mortgage or hypothec, plus any amount received by the taxpayer 
out of the proceeds of the sale, 


(h) any amount included in computing a taxpayer’s proceeds of 
disposition of the property because of section 79, and 


(i) in the case of a share, an amount deemed by subparagraph 
88(2)(b)(ii) not to be a dividend on that share, 


but notwithstanding any other provision of this Part, does not 
include 


(j) any amount that would otherwise be proceeds of disposition 
of a share to the extent that the amount is deemed by subsection 
84(2) or (3) to be a dividend received and is not deemed by par- 
agraph 55(2)(a) or subparagraph 88(2)(b)(ii) not to be a divi- 
dend, or 


(k) any amount that would otherwise be proceeds of disposition 
of property of a taxpayer to the extent that the amount is deemed 
by subsection 84.1(1), 212.1(1) or 212.2(2) to be a dividend paid 
to the taxpayer; 


Related Provisions: 13(21)“proceeds of disposition” — Parallel definition for de- 
preciable property; 13(21.1) — Disposition of a building; 43.1 — Life estates in real 
property; 44(6) — Deemed proceeds on replacement of land and building; 48.1(1) — 
Optional gain when small business corporation becomes public; 49.1 — Satisfaction of 
obligation is not a disposition of property; 50(1) — Debts established to be bad debts 
and shares of bankrupt corporation; 51.1 — Deemed proceeds on conversion of con- 
vertible bond; 55(2) — Deemed proceeds or capital gain; 56.4(3) — Where non-com- 
petition agreement deemed part of sale of shares; 59(5), 66.4(5) — Definition applies 
to 59 and 66.4; 69(1)(b) — Inadequate considerations — taxpayer deemed to have re- 
ceived proceeds; 69(4) — Shareholder appropriation — deemed proceeds to corpora- 
tion; 69(11) — Deemed proceeds; 70(5) — Deemed disposition on death; 79(3) — 
Deemed proceeds to debtor on surrender of property to creditor; 79.1(5) — Deemed 
proceeds where property sold and repossessed in same taxation year, 85(1)(a) — 
Transfer of property to corporation by shareholders; 85.1(1)(a)(i) — Share for share 
exchange; 86(1)(c) — Exchange of shares by a shareholder in course of reorganization 
of capital; 87(4)(a), (c) — Shares of predecessor corporation; 88(1)(a), (b) — Winding- 
up; 128.1(4)(b) — Deemed disposition of property on ceasing to be resident in Canada; 
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128.1(8) — Retroactive adjustment to proceeds for deemed disposition on emigration 
where taxpayer returns to Canada; 132.2(1)(c), (f), (i), G) [to be repealed], 132.2(3)(a), 
(c), (f), (g), 132.2(4)(b), 132.2(5)(c) [draft] — Deemed proceeds on mutual fund reor- 
ganization; 248(1) — Definition of “disposition”; 248(39)(b) — Anti-avoidance — 
selling property and donating proceeds. 
History: Para. (g) of the definition “proceeds of disposition” in s. 54 amended by 
2001, c. 17, subsec. 207(1), in force June 14, 2001. Para. (g) formerly read: 
(g) an amount by which the liability of a taxpayer to a mortgagee is reduced as a 
result of the sale of mortgaged property under a provision of the mortgage, plus 
any amount received by the taxpayer out of the proceeds of the sale, 
Para. (k) of the definition “proceeds of disposition” in s. 54 amended by 2000, c.. 19, s. 


5, applicable to taxation years that end after December 15, 1998. Para. (k) formerly 
read: 

(k) any amount that would otherwise be proceeds of disposition of property of a 

taxpayer to the extent that the amount is deemed by subsection 84.1(1) or 

212.1(1) to be a dividend paid to the taxpayer; 
Para. (h) of the definition “proceeds of disposition” in s. 54 amended by 1995, c. 21, 
subsec. 18(1), applicable to taxation years that end after February 21, 1994, The para. 
formerly read: 

(h) any amount included in computing a taxpayer’s proceeds of disposition of the 

property by virtue of paragraph 79(c), and 
Selected Cases [s. 54“proceeds of disposition”): Corbett v. Canada, [1997] 1 
C.T.C. 2 (FCA) (No conflict with s. 79); Hogan v. MNR, [1995] 2 C.T.C. 108 (FCTD) 
(Proceeds of disposition when property sold at mortgage sale was full amount of mort- 
gage, not lower amount upon subsequent resale); Sénécal (J.G.) v. MNR, [1993] 2 
C.T.C. 2218 (TCC) (Proceeds of disposition of land equal to cash and face value of 
promissory note received, despite evidence that note’s value nil); Shaw (J.M.) v. MNR, 
[1993] 1 C.T.C. 221 (FCA); leave to appeal to SCC refused (1993), 158 N.R. 399 
(note) (Amount paid as “interest” on award of additional compensation for expropria- 
tion was interest income, not proceeds of disposition); Sani Sport Inc. v. Canada, 
[1990] 2 C.T.C, 15 (FCA) (Portion of compensation pertaining to expropriated pro- 
perty constitutes proceeds of disposition for calculation of capital gain); R. v. Fradet et 
al., [1986] 2 C.T.C. 321 (FCA) (Portion of sales price returned to purchaser not in- 
cluded in proceeds of disposition); Fisher, E.R., Ltd. y. R., [1986] 2 C.T.C. 114 (FCTD) 
(Interest on expropriation compensation included in proceeds of disposition); Salt et al. 
v. R., [1984] C.T.C. 414 (FCTD) (Amounts received for extended options included in 
proceeds of disposition). 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-149R4: 
Winding-up dividend; IT-170R: Sale of property — when included in income computa- 
tion; IT-185R: Losses from theft, defalcation or embezzlement; IT-200: Surface rentals 
and farming operations; IT-220R2: Capital cost allowance — proceeds of disposition 
of depreciable property; IT-259R4: Exchanges of property; IT-271R: Expropriations 
(archived); IT-373R2: Woodlots; IT-444R: Corporations — involuntary dissolutions; 
IT-460: Dispositions — absence of consideration; IT-505: Mortgage foreclosures and 
conditional sales repossessions (archived), 
I.T. Technical News: 39 (settlement of a shareholder class action suit). 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-35: Partitioning of assets to get specific ownership — “butterfly”. 


“specified property” of a taxpayer is capital property of the tax- 
payer that is 


(a) a share, 

(b) a capital interest in a trust, 

(c) an interest in a partnership, or 

(d) an option to acquire specified property of the taxpayer; 


History: The definition “specified property” added to s. 54 by 1995, c. 21, subsec. 
18(3), applicable to taxation years that end after February 21, 1994. 


“superficial loss” of a taxpayer means the taxpayer’s loss from the 
disposition of a particular property where 


(a) during the period that begins 30 days before and ends 30 
days after the disposition, the taxpayer or a person affiliated 
with the taxpayer acquires a property (in this definition referred 
to as the “substituted property”) that is, or is identical to, the 
particular property, and 

(b) at the end of that period, the taxpayer or a person affiliated 
with the taxpayer owns or had a right to acquire the substituted 
property, 

except where the disposition was 


(c) a disposition deemed to have been made by. paragraph 
33.1(11)(a), subsection 45(1), section 48 as it read in its applica- 
tion before 1993, section 50 or 70, subsection 104(4), section 
128.1, paragraph 132.2(1)(f), subsection 138(11.3) or 142.5(2), 
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section 142.6, or any of subsections 144(4:1) and (4.2) and | The definition “superficial loss” in s.'54 amended by 1998, c. 19, s. 95, applicable, 
149(10), 


(d) the expiry of an option, 
(e) a disposition to which paragraph 40(2)(e.1) applies, 


(f) a disposition by a corporation the control of which was ac- 
quired by a person or group of persons within 30 days after the 
disposition, 


(g) a disposition by a person that, within 30 days after the dispo- 
sition, became or ceased to be’ exempt from tax under this Part 
» on its taxable income, or 


(h) a disposition to:which subsection 40(3.4) or 69(5). applies, 
and, for the purpose of this definition, 


(i) a right to acquire a property (other than a right, as security 
only, derived from a mortgage, hypothec, agreement for sale or 
similar obligation) is deemed to be a property that is identical to 
the property, and 


(j) a share of the capital stock of a SIFT wind-up corporation in 
respect of a SIFT wind-up entity is, if the share was acquired 
before 2013, deemed to be a property that is identical to equity 
in the SIFT wind-up entity. 


Related Provisions: 13(21.2) — Superficial loss rule for depreciable property; 
18(13)-(16) — Superficial loss in moneylending business or adventure in nature of 
trade; 40(2)(g)(i) — Superficial loss deemed to be nil; 40(3.3), (3.4) — Limitation on 
loss where property acquired by affiliated person; 53(1)(f) — Addition to ACB of sub- 
stituted property; 139,.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 248(12) — Identical properties; 251.1 — Affiliated per- 
sons; 256(5.1) — Controlled directly or indirectly; 256(6)—(9) — Whether control 
acquired. 


History: Para. (c) of “superficial loss” in s. 54 amended by 2009, c. 2, subsec. 12(1), 
applicable to taxation years that begin after September 2006. The para. formerly read: 


(c) a disposition deemed by paragraph 33.1(11)(a), subsection 45(1), section 48 
as it read in its application before 1993, section 50 or 70, subsection 104(4), 
section 128.1, paragraph 132.2(1)(f), subsection 138(11.3) or 142.5(2), para- 
graph 142.6(1)(b) or subsection 144(4.1) or (4.2) or 149(10) to have been made, 


The closing words of “superficial loss” in s. 54 amended (and paras. (h), (i) added) by 
2009, c. 2, subsec. 12(2), applicable to dispositions that occur after February 2, 2009. 
The closing words formerly read: 


and, for the purpose of this definition, a right to acquire a property (other than a 
right, as security only, derived from a mortgage, hypothec, agreement for sale or 
similar obligation) is deemed to be a property that is identical to the property. 


The closing words of “superficial loss” in s. 54 amended to add “hypothec” by 2001, c. 
17, subsec. 207(2), in force June 14, 2001. 


subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), 
to dispositions of property that occur after April 26, 1995, The definition formerly read: 


“superficial loss” of a taxpayer means the taxpayer’s loss from the disposition of 
a property in any case. where 


(a) the same or identical property (in this definition referred to as “substi- 
tuted property”) was acquired, during the period beginning 30 days before 
the disposition and ending 30 days after. the disposition, by the taxpayer, the 
taxpayer’s spouse or a corporation controlled, directly or indirectly in any 
manner whatever, by the taxpayer, and 


(b) at the end of the period referred to in paragraph (a), the taxpayer, the 
taxpayer’s spouse or the corporation, as the case may be, owned, in any 
manner whatever, the substituted property, 


except that a loss otherwise described in this definition shall be deemed not to be 
a superficial loss if the disposition giving rise to the loss 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 45(1), 
section 48 as it read in its application before 1993, section 50 or 70, subsec- 
tion 104(4), section 128.1, paragraph 132.2(1)(f), subsection 138(11.3) or 
142.5(2), paragraph 142.6(1)(b) or subsection 144(4.1) or (4.2) or 149(10) to 
have been made, 


(d) was the expiration of an option, or 


(e) was a disposition of property by the taxpayer to which paragraph 
40(2)(e.1) or subsection 85(4) applies. 


Para. (c) of the definition “superficial loss” in s. 54 amended by 1995, c. 21, s. 77, 
applicable to dispositions that occur after February 22, 1994, except that in applying 
para. (c) before July 1994, it shall be read without reference to “paragraph 132.2(1)(f)”. 
The para. formerly read: 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 45(1), section 
48 as it read in its application before 1993, section 50 or 70, subsection 104(4), 
section 128.1 or subsection 138(11.3), 144(4.1) or (4.2) or 149(10) to have 
[been] made, é 


Para. (e) of the definition “superficial loss” in s. 54 amended by 1995, c. 21, subsec. 
18(2), applicable to taxation years that end after February 21, 1994. The para. formerly 
read: 


(e) was a disposition of property by the taxpayer to which subsection 85(4) 
applies. 


Para. (c) of the definition “superficial loss” in s. 54 substituted by 1994, c. 21, s. 23, 
applicable after 1992 except that, where a corporation elects in accordance with para- 
graph 111(4)(a) of 1994, c. 21 (i.e., elects before the end of December 1994 for new 
subsec. 250(5.1) to apply in respect of a continuance before 1993), the amended para. 
applies to the corporation from the corporation’s time of continuation (within the 
meaning assigned by that paragraph). Para. (c) formerly read: 


(c) was a disposition deemed by paragraph 33.1(11)(a), subsection 45(1), section 
48, 50 or 70 or subsection 104(4), 138(11.3), 144(4.1) or (4:2) or 149(10) to have 
been made, - 


Para. (a) of the definition “superficial loss” in s. 54 amended by 1994, c. 7, Sch. II 
(1991, c. 49), s. 31, to substitute “controlled, directly” for “controlled, whether di- 
rectly”, applicable to taxation years beginning after 1988. 


1.T. Application Rules: 26(6) (superficial loss where disposition from June 19 to 
December 31, 1971). 


Interpretation Bulletins: IT-159R3: Capital debts established to be bad debts; IT- 
325R2: Property transfers after separation, divorce and annulment; IT-387R2: Meaning 
of “identical properties”. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement (re para. (f))). 


Definitions [s. 54]: “acquired” — 256(7)-(9); “adjusted cost base” — 54, 248(1); 
“affiliated” — 251.1; “amount” — 248(1); “beneficially — interested” — 248(25); 
“brother” — 252(2); “business” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255; “capital gain” — 39(1)(a), 248(1); “capital interest’ — in a 
trust 108(1), 248(1); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 
248(1); “child” — 252(1); “class of shares” — 248(6); “common-law partner”, “com- 
mon-law partnership” — 248(1); “control” — 256(6)-(9); “controlled directly or indi- 
rectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpretation Act 35(1); “deferred 
profit sharing plan” — 147(1), 248(1); “depreciable property” — 13(21), 248(1); “dis- 
position”, “dividend” — 248(1); “eligible capital amount” — 14(1), 248(1); “eligible 
capital property” — 54, 248(1); “employees profit sharing plan” — 144(1), 248(1); 
“exemption threshold” — 54; “father” — 252(2); “flow-through share” — 66(15), 
248(1); “flow-through share class of property”, “fresh-start date” — 54; “identical” — 
54“superficial loss”(i), (j), 248(12); “individual” — 248(1); “mother” — 252(2); “per- 
son”, “personal trust” — 248(1); “personal-use property” — 54, 248(1); “prescribed”, 
“property” — 248(1); “registered charity” — 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); “res- 
ident in Canada” — 94(3)(a)(viii), 250; “separation agreement” — 248(1); “share” — 
248(1); “sister” — 252(2); “specified beneficiary’ — 54“principal residence’’(c.1)(ii); 
“substituted property” — 54“‘superficial loss’’(a); “taxation year” — 249; “taxpayer” — 
248(1); “trust” — 104(1), 248(1), (3); “writing”, “written” — Interpretation Act 
35(1)“writing”. 
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S. 54.1(1) 


54.1 (1) Exception to principal residence rules — A taxation 
year in which a'taxpayer does not ordinarily inhabit the taxpayer’s 
property as a consequence of the relocation of the taxpayer’s or the 
taxpayer’s spouse’s or common-law partner’s place of employment 
while the taxpayer, spouse or common-law partner, as the case may 
be, is employed by an employer who is not a person to whom the 
taxpayer or the spouse is'related is deemed not to be a previous 
taxation year referred to in paragraph (d) of the definition “principal 
residence” in section 54 if 


while the ponhienh or the xpaye .. 
mon-law partner, as the case may be, is employed. by.a mployer : 
who is not a person to whom the taxpayer or the | taxpayer’ $ spouse 
or common-law partner is related is deemed not to be a previous 
taxation year referred to in paragraph, ©, of the sofaition ee : 
pal residence” in ‘section 54 if | . : 

Application: The July 16, 2010 draft a. (Part, ea s. 24, will - 


amend the opening words of subsec. 54.1(1) to read as above, applicable to 2001 et . 
seq. except that, if a taxpayer and a person have jointly elected under s. 144 of the : 


Modernization of Benefits and Obligations Act {S.C. 2000, c. 12; see the transitional _ 


tules reproduced in the History to 248(1)“common-law partner”], in respect of the 
1998, 1999 or 2000 taxation — years, the amendment applies to the taxpayer and the 
person in respect of the applicable taxation year and subsequent taxation years. 


Technical Notes (July 2010): Section 54.1 sets out an exception to the principal 
residence rules. Under the rules in section 54, if a housing unit is not ordinarily in- 
habited in a year and is rented out, it can continue to qualify as a principal residence . 
for up to 4 years if the taxpayer so elects under subsection 45(2). However, under 
section 54.1 it can continue to so qualify indefinitely provided that, as a consequence 
of a relocation of employment of the taxpayer or the taxpayer’s spouse or common- 
law partner, the property is not ordinarily inhabited by the taxpayer. The recent 
amendments to add references in the Act to a common-law partner was not made to — 
the English version of section 54.1. The current amendment adds the required refer- 
ence and corrects that oversight and generally applies to the 2001 and subsequent . 
taxation years. However, it may apply as early as 1998 where common-law partners 
have jointly elected to, be treated as such under the Act, starting in that year. 


(a) the property subsequently becomes ordinarily inhabited by 
the taxpayer during the term of the taxpayer’s or the taxpayer’s 
spouse’s or common-law partner’s employment by. that em- 
ployer or before the end of the taxation year immediately fol- 
lowing the taxation year in which the taxpayer’s or the spouse’s 
or common-law partner's employment by that employer termi- 
nates; or 


(b) the taxpayer dies during the term of the taxpayer’s or the 
spouse’s or common-law  partner’s employment by that 
employer. 


(2) Definition of “property” — In this section, “property”, in re- 
lation to a taxpayer, means a housing unit 


(a) owned by the taxpayer, 
(b) in respect of which the taxpayer has a leasehold interest, or 


(c) in respect of which the taxpayer owned a share of the capital 
stock of a co-operative housing corporation if the share was ac- 
quired for the sole purpose of acquiring the right to inhabit a 
housing unit owned by the corporation 


whether jointly with another person or otherwise in the year and 
that at all times was at least 40 kilometres farther from the ‘tax- 
payer’s or the taxpayer’s spouse’s or common-law partner’s new 
place of employment than was the taxpayer’s subsequent place or 
places of residence. 


Related Provisions: 40(2)(b), 40(4)-(6) — Principal residence rules. 


History [s. 54.1]: The opening words. of subsec. 54.1(1) amended by 2001, c. 17, s. 
238, applicable to 2001 et seg. except that, if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act [2000, 
c. 12], in respect of the 1998, 1999 or 2000 taxation years, the amendment applies to 


Income Tax Act, Part I, Division.B 


the taxpayer and the person in respect of the applicable taxation year and sstbsgquent 
taxation years. The opening words formerly read: 


54.1 (1) A taxation year in which a taxpayer does not ordinarily inhabit the tax- 

payer’s property as a consequence of the relocation of the taxpayer’s or the tax- 

payer’s spouse’s or common-law partner’s place of employment while the tax- 

payer or the spouse, as the case may be, is employed by an employer who is not 

a person to whom the taxpayer or the spouse is related shall be deemed not to be 

a previous taxation year referred to in paragraph (d) of the definition xppincion! 

residence” in section 54 if 
S. 54.1 amended to replace “spouse’s’’with “spouse’s or 1 erarion Tae partner’s” by 
2000, c. 12, Sch. 2, s. 7, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 
Definitions [s. 54.1]: “common-law partner” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “employed”, “employer”, “employment”, “person” — 248(1); 
“property” — 54.1(2); “share” — 248(1); “taxation year’ — 249; “taxpayer” — 
248(1). : ; 
Interpretation Bulletins [s. 54.1]: IT-120R6: Principal residence. 


54.2 Certain shares deemed to be capital property — 
Where any person has disposed of property that consisted of all or 
substantially all of the assets used in an active business carried on 
by that person to a corporation for consideration that included 
shares of the corporation, the shares shall be deemed to be capital 
property of the person. 

Related Provisions: 39(4)— Election re disposition of Canadian securities; 
85(1) — Rollovers of property to corporation; 110.6(14)(f)(ii) — Shares qualify for 
capital gains exemption without waiting for 2-year holding period; 248(1) — “Busi- 
ness” does not include adventure or concern in the nature of trade. 

Definitions [s. 54.2]: “active business”, “business” — 248(1); “capital property” — 
54, 248(1); “corporation” — 248(1), Interpretation Act 35(1); “disposition”, “person”, 
“property”, “share” — 248(1). 

Information Circulars: 88-2 Supplement, para. 7: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


55. (1) Definitions — In this section, 


“distribution” means a direct or indirect transfer of property of a 
corporation (referred to in this section as the “distributing corpora- 
tion”) to one or more corporations (each of which is referred to in 
this section as a “transferee corporation”) where, in respect of each 
type of property owned by the distributing corporation immediately 
before the transfer, each transferee corporation receives property of 
that type the fair market value of which is equal to or approximates 
the amount determined by the formula 
B 


Ax= 
(C 


where 


A is the fair market value, immediately before the transfer, of all 
property of that type owned at that time by the distributing 
corporation, 


B is the fair market value, immediately before the transfer, of all 
the shares of the capital stock of the distributing corporation 
owned at that time by the transferee corporation, and 


C is the fair market value, immediately before the transfer, of all 
the issued shares of the capital stock of the distributing 
corporation; 


Related Provisions: 55(3.02) — Where distributing corporation is a specified Corpo- 
ration; 88(1)(c)(iv) — Winding-up. 


“permitted acquisition”, in relation to a distribution by a distribut- 
ing corporation, means an acquisition of property by a person or 
partnership on, or as part of, 


(a) a distribution, or 
(b) a permitted exchange or permitted redemption in relation to a 
distribution by another distributing corporation; 
“permitted exchange”, in relation to a distribution by a digpbut- 
ing corporation, means 


(a).an exchange of shares for shares of the Capital stock of the 
distributing corporation to which subsection 51(1) or 86(1) ap- 
plies or would, if the shares were capital property to the holder 
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Subdivision. c — Taxable Capital Gains 


thereof, apply, other than an exchange that resulted ‘in an acqui- 
sition of control of the pam corporation by any person or 
group of persons,.and 


(b) an exchange of shares of the capital stock of the distributing 
corporation by one or more shareholders of the distributing: cor- 
poration (each of whom is referred to in this paragraph as a “‘par- 
ticipant’’) for shares of the capital stock of another corporation 
(referred to in this paragraph as the pial aed in contemplation 
of the distribution where 

(i) no share of the capital stock ah the acquiror outstanding 


immediately after the exchange (other than directors” quali- 
fying shares) is owned at that time by any person or partner- 


S. 55(1) qua 


eration for the transfer of property received by the transferee 


corporation on the distribution, and 


(c) a redemption or purchase for cancellation by the distributing 
corporation, in contemplation of the distribution, of all the 
shares of its capital stock each of which is 


(i) a share of a specified class the cost of which, at the time 
of its issuance, to its original’owner’ was equal’ to the fair 
market value at that time of the consideration for which it 

_ was issued, or _ : 


(ii) a share that was issued, in contemplation of the distribu- 
‘tion, by the distributing corporation in exchange for a share 
described in subparagraph (i); 


ship other than a Paes ; 
d h ' 7 , History: Paras. (a) and (b) of the definition “permitted redemption’ in subsec. 55(1) 
and either . amended by 1998, c..19, subsec. 96(1), applicable,to dividends received after February 


(ii) the acquiror owns, immediately before the distribution, 


21, 1994. The paras. formerly read: 


all the shares each of which is a share of the capital stock of 
the distributing corporation that was owned immediately 
before the exchange by a participant, or 


(iii) the fair market value, immediately, before the distribu- 
tion, of each participant’ s shares. of the capital stock of the 
acquiror is equal to or approximates the amount determined 
by the formula 


(ax2)ip 


where 


A is the fair market value, immediately before the distribu- 
tion, of all the shares of the capital stock of the acquiror 
then outstanding (other than shares issued.to participants 
in consideration for shares of a specified class all the 
shares of which were-acquired by the acquiror'on the 
exchange), 


B. is the fair market value, immediately before the exchange, 
of all the shares of the capital stock of the distributing 
corporation (other than shares of a specified class none or 
all of the shares of which were: acquired by the acquiror 
on the exchange) owned at that time by the participant, 


Cis the fair market value, immediately before the exchange, 
of all the shares (other than shares of a specified class 
none or all of the shares of which were acquired by the 
acquiror on the exchange and shares to be redeemed, ac- 
quired or cancelled by the distributing corporation pursu- 
ant to the exercise of a statutory right of dissent. by the 
holder of the share) of the capital stock of the distributing 
corporation outstanding immediately before the exchange, 
and 


D is the fair market value, immediately before the distribu- 
tion, of all the shares issued to the participant by the ac- 
quiror in consideration for shares of a specified class all 
of the shares of which were acquired by the acquiror on 
the exchange; 


Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 256(6)—-(9) — Whether control acquired. 


“permitted redemption’’, in relation to a distribution by a distrib- 
uting corporation, means 


(a) a redemption or purchase for cancellation by the distributing 
corporation, as part of the reorganization in which the distribu- 
tion was made, of all the shares of its. capital stock that were 
owned, immediately before the distribution, by a transferee cor- 
poration in relation to the distributing corporation, 


(b) a redemption or purchase for cancellation by a transferee 
corporation in relation to the distributing corporation, or by a 
corporation that, immediately after the redemption or purchase, 
was a subsidiary wholly-owned corporation’ of the. transferee 
corporation, as part of the reorganization in which the distribu- 
tion was made, of all of the shares of the capital stock of the 
transferee corporation or the subsidiary wholly-owned  corpora- 
tion that were acquired by the distributing corporation in consid- 
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(a) a redemption or purchase for cancellation by t the distributing corporation, ‘as 
part of the reorganization in which the distribution was’ made, of all the shares of 
its capital stock owned by a transferee corporation in relation to the distributing 
corporation, 


(b) a redemption or purchase for cancellation, by a transferee corporation in rela- 
tion to the distributing corporation, as part of the reorganization in which the 
distribution was made, of all of the shares of its capital stock owned by the dis- 
tributing corporation, and 


S. 55(1) qua 


Application: The July 16, 2010 draft. legislation (Part 1. — technical), subsec. 252), L 
will add the definition “qualified person” to subsec. 5( ), applicable i in respect of 
dividends received after 1999, except that for the period before December 14, 2007 
the references to “designated stock exchange” in the definition are to = read as refe 

ences to. “prescribed stock exchange”. : : as 


2 


Technical Notes “(July 2010): The docaion Spates person” is ea to 


subsection 55(1), in ‘conjunction with amendments to clause 55(3.1)(b)(i)(B) and par- 


agraph 55(3.2)(h). As a result of these amendments, a person or partnership may 
exchange shares of a distributing corporation (old shares”) for new shares of the 
distributing corporation and, where the conditions set out in the definition are satis- 
fied, the ownership of the old shares will not affect the tax treatment of dividends 
received in the course of a reorganization to which paragraph $5(3)(b) applies. In 
general terms, a qualified person is a person or partnership that exchanges all of the 
old shares that caused that person or partnership to be a specified shareholder of the 
distributing corporation for consideration consisting solely of shares of a “specified 
class. The definition also provides that the old shares must not be shares of a speci- 
fied class solely because they were convertible into a class of shares that was not a 
specified class and that every holder of old shares must participate in the exchange. 
In addition, a person or partnership will not be a qualified person unless the old 
shares and the new shares are non-voting in respect of the election of the board of — 
directors (or have voting rights only in the event of failure or default under the terms 
of the shares). : . y 


The addition of the definition “qualified person”, applicable in respect of dividends — 
received after 1999, is made concurrently with the addition of new subsection 
55(3.4). New subsection 55(3.4) provides that shares of a specified class are not 
taken into consideration in determining if a person is a specified shareholder for the 
purpose of subparagraph 55(3.1)(b)G@) and for the purpose of paragraph 55(3.2)(h), as 
that paragraph applies for the purpose of subparagraph 55(3.1)(b)(iii). 


Letter from Dept. of Finance, May 15, 2000: 
Dear [xxx]: 


This is in response to your letter of April 14, 2000 and further to your telephone 
conversation with Davine Roach of this Division regarding a proposed butterfly reor- 
ganization in which [xxx], a Canadian public corporation, proposes to distribute 
some of its assets to Newco. You are concerned that the current wording of the defi- 
nition “specified shareholder” in subsection 55(3.3) of the Income Tax Act (the 
“Act”) inappropriately applies to cause paragraph 55(3.1)(b) of the Act to apply to 
the butterfly reorganization transaction rendering it taxable. You ask that the Act be 
amended to address this concern, 


Our understanding of the facts of the proposed transaction is that MBC proposes to 
transfer on a tax-deferred-basis to Newco, in the course of a butterfly reorganization 
to which paragraph 55(3)(b) of the Act applies, 80% of the net fair market value of 
[xxx] total property. Newco will be owned by the shareholders of [xxx] for the pur- 
pose of acquiring the distributed assets. As part of the series of transactions that in- 
cludes the butterfly reorganization, [xxx] will redeem the first preference shares (Se- 
ries B). These shares are shares of a “specified class” within the meaning of the 
definition “specified class” in subsection 55(1) of the Act. Mr. X owns more than 
10% of the first preference shares. Consequently, Mr. X is a specified shareholder of 
[xxx] within the meaning of “specified shareholder” in subsection §5(3.3). Mr. X 
also owns common shares of [xxx] but would not be a specified shareholder of [xxx] 
if he did not own more than 10% of the first preference shares. 


Immediately after the butterfly reorganization, a company wholly-owned by [xxx] 
(Acquisition Co.”) will acquire for cash all of [xxx] outstanding shares including 
those held by Mr. X. [xxx] is the controlling shareholder of [xxx]. Mr. X is unrelated 
to [xxx]. Because Mr. X is a “specified shareholder” of [xxx] and unrelated to Acqui- 
sition Co., paragraph 55(3.1)(b) of the Act will apply to the share acquisition by 
Acquisition Co. to cause the butterfly reorganization to be subject to the application 
of subsection 55(2) of the Act. You believe that the restrictions in paragraph 
55(3.1)(b) should not apply to a person who is a specified shareholder because the 
person holds shares of a “specified class” as defined in subsection 55(1) of the Act. 


We agree that, from a policy perspective, shareholders holding shares of a specified 
class should not be subject to all specified shareholder restrictions in paragraph 
55(3.1)(b) of the Act. Consequently, we are prepared to recommend to the Minister 
of Finance that the Act be amended to provide that, for the purposes of subparagraph 
55(3.1)(b)(i) and paragraph 55(3.2)(h) of the Act as it applies for the purposes of 
subparagraph 55(3.1)(b)(iii), a shareholder will not be treated as a specified share- 
holder only because the shareholder holds shares of a “specified class” as defined by 
subsection 55(1) of the Act and the shares are otherwise non-voting. It would also be 
recommended that such an bg ao be effective for dividends received after 
1999. j J : : 


If the above recommendations are acted upon, I would anticipate that such. amend 
ments would be included i ina future i income tax technical bill. 


Yours sincerely, 


Brian Ernewein, Ditector, Tax Legislation Division 5 


Income Tax Act, Part I, Division B 


“safe-income determination time” for a transaction or event or a 
series of transactions or events means the time that is the earlier of 


(a) the time that is immediately after the earliest disposition or 
increase in interest described in any of subparagraphs (3)(a)(1) to 
(v) that resulted from the transaction, event or series, and 


(b) the time that is immediately before the earliest time that a 
dividend is paid as part of the transaction, event or series; 


History: The definition ‘safe-income determination time” added to subsec. 55(1) by 
1998, c. 19, subsec. 96(2), applicable to dividends received after June 20, 1996. 


“specified class” means a class of shares of the capital stock of a 
distributing corporation where 


(a) the paid-up capital in respect of the class immediately before 
the beginning of the series of transactions or events that includes 
a distribution by the distributing corporation was not less than 
the fair market value of the consideration for which the shares of 
that class then outstanding were issued, 


(b) under neither the terms and conditions of the shares nor any 
agreement in respect of the shares are the shares convertible into 
or exchangeable for shares other than shares of a specified class 
_or shares of the capital stock of a transferee corporation in rela- 
tion to the distributing corporation, and 


(c) under neither the terms and conditions of the shares nor any 
agreement in respect of the shares is any holder of the shares 
entitled to receive on the redemption, cancellation or acquisition 
of the shares by the corporation or by any person with whom the 
corporation does not deal at arm’s length (excluding any pre- 
mium for early redemption) an amount greater than the total of 
the fair market value of the consideration for which the shares 
were issued and the amount of any unpaid dividends thereon. 


Proposed Amendment a “specified class”(c), 


(c) no holder of the shares is entitled to receive on the: redemp- ; 
tion, cancellation or acquisition of the shares by the corpora-— 
tion or by any person with whom the corporation does not deal 
at arm’s length an amount (other than a premium for early re- 
demption) that is greater than the total of the fair market value 
of the consideration for which the shares were issued and the - 
amount of any unpaid dividends on the shares, and 


(d) the shares are non-voting in respect of the election of the 
board of directors except in the event of a failure or oa 
under the terms or conditions of the shares; 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 25(1), 7 
will amend para. (c) of the definition “specified class” in subsec. 55(1) to read as 
above, and ade para. (d), applicable in respect of shares issued after December 20, 
2002. » 


Technical Notes (July 2010): The definition “specified class” is en in 
determining whether an exchange of shares of the capital stock of a distributing cor 
poration for shares of the capital stock of another corporation constitutes a permitted 
exchange, which, in turn, is relevant for the purpose of paragraph 55(3.1)(b) of the 
Act. The definition “specified class” is also relevant in determining if a redemption D 
of shares by the gy este hates prior to a adores is a tee oe 
redemption. 


The rules applicable to shares of a | ecified tase are based on the prcuresreatadatl 
shares are equivalent to debt. Thus, to ensure that these shares more closely res¢ 
debt, the definition is amended, for shares issued after December 20, 2002, to inc 
a requirement that they be non-voting with respect to the election of the directors of | 
the corporation (or have 9 yeins rights ood in the event of fale or default under. me 

terms of the shares), a 


“specified corporation” in relation to a distribution means a dis- 
tributing corporation 


(a) that is a public corporation or a specified wholly-owned cor- 
poration of a public corporation, 


(b) shares of the capital stock of which are exchanged for shares 
of the capital stock of another corporation (referred to in this 
definition and subsection (3.02) as an “acquiror”) in an ex- 
change to which the definition “‘permitted exchange” in this sub- 
section would apply if that definition were read without refer- 
ence to paragraph (a) and subparagraph (b)(ii) of that definition, 
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(c) that does not make a distribution, to a corporation that is not 
an acquiror, after 1998 and before the day that is three years 
after the day on which the shares of the capital stock of the dis- 
tributing corporation are exchanged in a transaction described in 
paragraph (b), and 

(d) no acquiror in relation to which makes a distribution after 
1998 and before the day that is three years after the day on 
which the shares of the capital stock of the distributing corpora- 
tion are exchanged in a transaction described in paragraph (b), 


and, for the purposes of paragraphs (c) and (d), 
(€) a corporation that is formed by an amalgamation of two or 


more other corporations is deemed to be the same corporation 
as, and a continuation of, each of the other corporations, and 


(f) where there has been a winding-up of a corporation to which 
subsection 88(1) applies, the parent is deemed to be the same 
corporation as, and a continuation of, the subsidiary; 


History: The definition “specified corporation” added to subsec. 55(1) by 2001, c. 17, 
subsec. 38(1), applicable to transfers that occur after 1998. 


“specified wholly-owned corporation” of a public corporation 
means a corporation all of the outstanding shares of the capital 
stock of which (other than directors’ qualifying shares and shares of 
a specified class) are held by 


(a) the public corporation, 


(b) a specified wholly-owned corporation of the public corpora- 
tion, or 


(c) any combination of corporations described in paragraph (a) 
or (b). 
History: The definition “specified wholly-owned corporation” added to subsec. 55(1) 
by 2001, c. 17, subsec. 38(1), applicable to transfers that occur after 1998. 


History [subsec. 55(1)]: New subsec. 55(1) added by 1995, c. 3, subsec. 16(1), 
applicable to dividends received after February 21, 1994 other than dividends received 
before 1995 in the course of a reorganization that was required on February 22, 1994 to 
be carried out pursuant to a written agreement entered into before February 22, 1994. 


Selected Cases [subsec. 55(1)]: Nova Corp. of Alberta v. R., [1997] 3 C.T:C. 291 ' 


(FCA) (Taxpayer must have done something to increase the loss for provision to 
apply); Nova Corporation of Alberta v. Canada, [1996] 1 C.T.C. 2164 (TCC) (Provi- 
sion not applicable where taxpayer did nothing to increase an existing loss in shares 
acquired in arm’s length transaction). 


(2) Deemed proceeds or capital gain — Where a corporation 
resident in Canada has received a taxable dividend in respect of 
which it is entitled to a deduction under subsection 112(1) or (2) or 
138(6) as part of a transaction or event or a series of transactions or 
events, one of the purposes of which (or, in the case of a dividend 
under subsection 84(3), one of the results of which) was to effect a 
significant reduction in the portion of the capital gain that, but for 
the dividend, would have been realized on a disposition at fair mar- 
ket value of any share of capital stock immediately before the divi- 
dend and that could reasonably be considered to be attributable to 
anything other than income earned or realized by any corporation 
after 1971 and before the safe-income determination time for the 
transaction, event or series, notwithstanding any other section of 
this Act, the amount of the dividend (other than the portion of it, if 
any, subject to tax under Part IV that is not refunded as a conse- 
quence of the payment of a dividend to a corporation where the 
payment is part of the series) 


(a) shall be deemed not to be a dividend received by the 
corporation; 


(b) where a corporation has disposed of the share, shall be 
deemed to be proceeds of disposition of the share except to the 
extent that it is otherwise included in computing such proceeds; 
and 


(c) where a corporation has not disposed of the share, shall be 
deemed to be a gain of the corporation for the year in which the 
dividend was received from the disposition of a capital property. 
Related Provisions: 7(9.1) — Where stock option rights are exchanged for options 
on unlisted securities and back to listed securities (pre-March 2010); 54“‘proceeds of 
disposition”(j) — Effect of 55(2) on proceeds of disposition; 55(3) — Exception; 
55(4) — Arm’s length dealings; 55(5)— Applicable rules; 110.6(7)(a) — Capital gains 


S. 55(3)(a)(@)(A) 


exemption disallowed on butterfly; 112(3) — Stop-loss rule denying capital loss after 
dividends received on share; 248(10) — Series of transactions; 256(7) — Where con- 
trol deemed not to be acquired; 256(8) — Where rights acquired rather than shares in 
order to avoid 55(2). 


History: The opening words of subsec. 55(2) amended by 1998, c. 19, subsec. 96(3), 
applicable to dividends received after June 20, 1996. The opening words formerly read: 


(2) Where a corporation resident in Canada has after April 21, 1980 received a 
taxable dividend in respect of which it is entitled to a deduction under subsection 
112(1) or 138(6) as part of a transaction or event’ or a series of transactions or 
events (other than as part of a series of transactions or events that commenced 
before April 22, 1980), one of the purposes of which (or, in the case of a divi- 
dend under subsection 84(3), one of the results of which) was to effect a signifi- 
cant reduction in the portion of the capital gain that, but for the dividend, would 
have been realized on a disposition at fair market value of any share of capital 
stock immediately before the dividend and that could reasonably be considered 
to be attributable to anything other than income earned or realized by any corpo- 
ration after 1971 and before the transaction or event or the commencement of the 
series of transactions or events referred to in paragraph (3)(a), notwithstanding 
any other section of this Act, the amount of the dividend (other than the portion 
thereof, if any, subject to tax under Part IV that is not refunded as a consequence 
of the payment of a dividend to a corporation where the payment is part of the 
series of transactions or events) 


Selected Cases [subsec. 55(2)]: Ottawa Air Cargo Centre Ltd. v. R., [2007] 3 
C.T.C. 2577 (TCC) (Requirements of provision are substantive and not procedural); 
VIA Logging Ltd. v. R., [2005] 1 C.T.C. 387 (FCA); aff’ g [2004] 2 C.T.C. 2149 (TCC) 
(Safe income not limited to post-1971 income on which tax had been paid. Purpose test 
re stock dividend not met); 729658 Alberta Ltd. v. R., [2004] 4 C.T.C. 2261 (TCC) 
(Where no tax leakage, provision not applicable); Canutilities Holdings Ltd. y. R., 
[2004] 4 C.T.C. 210 (FCA); rev’g in part [2004] 1 C.T.C. 2001 (TCC) (Preordination 
plus ability to carry out transaction may produce “series’”); Kruco Inc. v. R., [2003] 4 
C.T.C. 185 (FCA) (Provision intends to catch income as computed under the Act, sub- 
ject to stated exceptions); Granite Bay Charters Ltd. v. R., [2001] 3 C.T.C. 2516 (TCC) 
(Nexus between dividend and disposition results in application of provision); Lamont 
Management Ltd. v. R., [2000] 3 C.T.C. 18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) 
(“Any corporation” includes foreign corporation that is not a foreign affiliate); Brelco 
Drilling Ltd. v. R., [1999] 4 C.T.C. 2737 (TCC) (Losses in foreign jurisdiction do not 
reduce “safe income”); Meager Creek Holdings Ltd. v. R., [1998] 4 C.T.C. 2090 (TCC) 
(Must be some connection between events for “series” of transactions to occur); 
216663 Ontario Ltd. v. R., [1998] 3 C.T.C. 2425 (TCC) (Taxpayer acted to do some- 
thing to its loss; provision applied); Nassau Walnut Investments Inc. V. R., [1998] 1 
C.T.C. 33 (FCA) (Provision available to taxpayers assessed under subsec. 55(2)); 
Deuce Holdings Ltd. v. R., [1998] 1 .C.T.C. 2550 (TCC) (“Safe income” is after-tax 
computation; H.T. Hoy Holdings Ltd. v. R., [1997] 2 C.T.C. 2874 (TCC) (Series of 
transactions structured to cause parties to be related resulted in application of 
provision); Northern Hot Oil Services Ltd. v. R., [1997] 2 C.T.C. 2543 (TCC) (Teleo- 
logical approach to construction of provision); Placer Dome Inc. v. Canada, [1997] 1 
C.T.C. 72 (FCA) (‘“Purpose” is subjective in nature; “result” is objective); Industries 
S.L.M. Inc. v. Canada, [1996] 2 C.T.C. 2572 (TCC) (Dividend subject to application of 
provision as significantly reducing capital gain on sale of shares); Champagne v. MNR, 
[1996] 2 C.T.C. 2537 (TCC) (Safe income to be calculated on basis of income availa- 
ble for distribution, not already distributed); Sabo Brothers Construction Ltd v. Can- 
ada, [1996] 2.C.T.C. 2073 (TCC) (Business loss disallowed where no possibility of 
profit; tax benefits did not arise solely from operation of Act); CPL Holdings vy. Can- 
ada, [1995] 1 C.T.C. 447 (FCTD) (Provision not applicable where transactions not mo- 
tivated by same considerations and purpose was to improve legal protection). 


Information Circulars: 88-2, paras. 7, 13: General anti-avoidance rule — section 
245 of the Income Tax Act. 


1.T. Technical News: 3 (loss utilization within a corporate group; butterfly reorgani- 
zations); 7 (subsection 55(2) — recent cases); 33 (income earned or realized — the 
Kruco case); 34 (safe income calculation — the Kruco case); 37 (safe income calcula- 
tion — treatment of non-deductible expenses). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-27: 
Exchange and acquisition of interests in capital properties through rollovers and wind- 
ing-up (“butterfly”); ATR-35: Partitioning of assets to get specific ownership — “but- 
terfly”; ATR-47: Transfer of assets to. Realtyco; ATR-56: Purification of a family farm 
corporation; ATR-57: Transfer of property for estate planning purposes; ATR-58: Divi- 
sive reorganization. 


(3) Application — Subsection (2) does not apply to any dividend 
received by a corporation (in this subsection and subsection (3.01) 
referred to as the “dividend recipient’) 


(a) if, as part of a transaction or event or a series of transactions 
or events as a part of which the dividend was received, there was 
not at any particular time 

(1) a disposition of property, other than 


(A) money disposed of on the payment of a dividend or 
on a reduction of the paid-up capital of a share, and 
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(B) property disposed of for proceeds that are not less 
than its fair market value, 


to a person or partnership that was an unrelated person im- 
mediately before the particular time, 


(ii) a significant increase (other than as a consequence of a 
disposition of shares of the capital stock of a corporation for 
proceeds of disposition that are not less than their fair market 
value) in the total direct interest in any corporation of one or 
more persons or partnerships that were unrelated persons im- 
mediately before the particular time, 


Proposed Amendment — 55(3)(a)(i). 
Letter from Dept. of Finance, Oct. 16, 2007: 
[xxx], Ermst & Young LLP, Montreal oe 
Dear [xxx]: : 


Thank you for your correspondence dated December 4, 2006 and June 1, 2007, ad- 
dressed to Brian Ernewein, regarding the application of subsection 55(2) and paragraph 
55(3)(a) of the Income Tax Act (Act). In your correspondence, you asked us to consider 
an amendment to the Act that would ensure that subsection 55(2) would not apply to a 
dividend received as part of a series of transactions or events that includes an increase 
in the interest in a corporation described in subparagraph 55(3)(a)(ii) in the circum- 
stances described below. 


Parentco is a widely-held publicly-traded corporation. It owns indlinéetly. 100% of the 
shares of Subco 1, a taxable Canadian corporation. A subsidiary corporation controlled 
by Parentco (“Aquireco”) acquires all the issued and outstanding shares of another cor- 
poration (“Targetco”) such that Targetco becomes a wholly-owned subsidiary of Ac- 
quireco. Targetco controls another corporation (Subco 2). In consideration for the 
shares of Targetco, the Targetco shareholders receive money and shares of Parentco. 
Aquireco partly finances the cash portion of the takeover by issuing shares of its capital 
stock (“financing shares”) solely for money to another corporation (“Finco”) that is 
unrelated to Aquireco. Before the post-takeover internal reorganization (described be- 
low) is undertaken, the financing shares are redeemed, with the result that Finco no 
longer has an interest in Acquireco. 

Following the acquisition of Targetco and after the cancellation of the financing shares, 
Parentco undertakes an internal reorganization that results in taxable dividends being 
received by Subco | and Subco 2. At no time before the end of the series of transaction 
or events that includes the receipt of the dividend will Subco 1 and Subco 2 cease to be 
controlled by Parentco. 


Your concern is that subsection 55(2) of the Act will apply to the dividends that will be 
received in the course of the internal reorganization because the increase in interest in 
Acquireco by Finco will be described in subparagraph 55(3)(a)(ii) of the Act. You sub- 
mit that the application of subsection 55(2) of the Act to the dividends to be received 
on the internal reorganization would not be appropriate since the increase in interest in 
Acquireco by Fineco occurs as part of a financing transaction that is completed before 
the internal reorganization. Moreover, the transactions do not result in a tax-deferred 
disposition of the assets of the dividend payer or dividend recipient outside the 
Parentco group. 

We agree that subsection 55(2) of the Act should not apply to the dividends received in 
the circumstances described above solely as a result of the acquisition of the financing 
shares by Finco. Accordingly, we are prepared to recommend to the Minister of Fi- 
nance that the Act be amended, applicable to dividends received after 2005, to ensure 
this result. 


While I cannot offer any assurance that either the Minister or Parliament will agree 
with our recommendation, I hope that this statement of our intentions is helpful to you. 
Yours sincerely, 


Gerard Lalonde 
Director, Tax Legislation Division, Tax Policy Branch 


(iii) a disposition, to a person or partnership who was.an un- 
related person immediately before the particular time, of 


(A) shares of the capital stock of the corporation that paid 
the dividend (referred to in this paragraph and subsection 
(3.01) as the “dividend payer’), or 


(B) property more than 10% of the fair market value of 
which was, at any time during the course of the series, 
derived from shares of the capital stock of the dividend 
payer, 

Proposed Amendment — 55(3)(a)(iii)(B) 


(B) property (other than shares of the capital stock of 
the dividend recipient) more than 10% of the fair market 
value of which was, at any time during the course of the 
series, derived from shares of the capital stock of the 
dividend payer, 


Income Tax Act, Part I, Division B 


(ay( Ay : 

uselied to the dividend une. of property more than 10% of the’ fait ras Y 

valu of which was derived from shares of the capital stock, cy the Bigs. payer. 
as 


dend r yea in the circumstances described in aie iplobiea camp toting the, 
disposition of the shares of the dividend recipient: | ve 


A corporation (BuyerCo) owns all the shares of another Cases (SubCo) ; 
_BuyerCo acquires all the shares of a third corporation (Target) in an arm . 
length transaction for fair market value. Target owns all the shares of two - ; 

corporations — T1Subco and T2Subco. Target transfers, on a tax-deferred ee 

sis under section 85, all the shares of T2SubCo to SubCo in consideration for. 
= High/Low Shares of SubCo. SubCo subsequently redeems the deen 
~ Shares with the result that Target receives a deemed dividend. oo 


Letter from Dept. of Finance, Dec. 23, 1998: 
Dear [xxx]: 


This is in response to your letter of September 9, 1998 regarding the application of 
subparagraph 55(3)(a)(iii) of the Income Tax Act (the “Act”) to the oncom toaivees 
described in your letter. 


We agree that, from.a tax policy perspective, subsection 55(2) of the Act shigula not 
apply to Target in respect of the dividend it receives on the redemption of the SubCo 
shares as part of the transactions described in your letter and example 5 of the eX- 
planatory notes’ for subclause 96(4) of Bill C-28. The scope of subparagraph — 
55(3)(a)(iii) of the Act is too broad and should not capture the dividend paid on the — 
Subco shares merely because the SubCo shares acquired by Target in exchange for - 
the T2SubCo please have a value reatat than 10% of the value of, the, ee S. 
shares. SS os 


We will poomaat to jd Minister of Finsios that an siendinel be nade to site ns 
paragraph 55(3)(a)(iii) of the Act to ensure that it does not apply to the acquisition of 
the shares of Target by Buyerco in the circumstances described in your letter. We 
will recommend that an amendment be effective for dividends received by a corpora- 
tion after February 21, 1994. If the recommendation is acted upon, | would anticipate _ 
that such an amendment would be included in the next technical bill. : 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Division, Tax Policy Branch — 


(iv) after the time the dividend was received, a disposition, to 
a person or partnership that was an unrelated person immedi- 
ately before the particular time, of 


(A) shares of the capital stock of the dividend recipient, 
or 


(B) property more than 10% of the fair market value of 
which was, at any time during the course of the series, 
derived from shares of the capital stock of the dividend 
recipient, and 


(v) a significant increase in the total of all direct interests in 
the dividend payer of one or more persons or partnerships 
who were unrelated persons immediately before the Papa 
lar time; or 
Selected Cases [para. 55(3)(a)]: Deuce Holdings Ltd. v. R., [1998 1 C.T.C. 2550 
(TCC) (“Any dividend” means one dividend); CPL Holdings v. Canada, [1995] 1 
C.T.C. 447 (FCTD) (Provision not applicable where transactions not motivated by 
same considerations and purpose was to improve legal protection). 


(b) if the dividend was received 
(i) in the course of a reorganization in which 


(A) a distributing corporation made a distribution to one 
or more transferee corporations, and 


(B) the distributing corporation was wound up or all of 
the shares of its capital stock owned by each transferee. 
corporation immediately before the distribution were re- 
deemed or cancelled otherwise than on an exchange to 
which subsection 51(1), 85(1) or 86(1) applies, and 


264 


Subdivision ¢ — Taxable Capital Gains 


(ii) on a permitted redemption in relation to the distribution 
or on the winding-up of the distributing corporation. 


S. 55(3) 


Related Provisions: 13(30)— Transfers of property; 55(3.01) — Rules of interpre- 
tation for 55(3)(a); 55(3.1), (3.2) — Exception for purchase butterfly; 55(6) — Reor- 
ganization share deemed listed on designated stock exchange for certain purposes; 


88(1)(d) — Winding-up; 88(1)(c)(iii), 88(1)(c.2) — Cost base of property after 
windup; 110.6(7)(a) — Capital gains exemption disallowed on butterfly; 248(10) — 
Series of transactions; 256(7)(a)(i)(E) — No acquisition of control on spin-off distribu- 
tion; Reg. 1100(2.2), 1102(14)(a) — Depreciable property acquired on reorganization. 


History: The portion of subsec. 55(3) before para. (b) amended by 1998, c. 19, subsec. 
96(4), applicable to dividends received by a i Spee after February 21, 1994, ex- 
cept that, 


(a) in respect oF such dwidends received before June 20, 1996, or received under 
an arrangement substantially advanced, as evidenced in writing, before June 20, 
1996, subparas. 55(3)(a)(ii) and (v) shall, if paragraph (b) does not apply, be read 
as follows: 


(ii) a significant increase (other than as a consequence of a disposition of 
shares of the capital stock of a corporation for proceeds of disposition that 
are not less than their fair market value) in the interest in any corporation of 
one or more persons or partnerships that were unrelated persons immediately 
before the particular time, 


(v) a significant increase in the interest in the dividend payer of one or more 
persons or partnerships that were unrelated prods immediately before the 
particular time; or 


and 


(b) in respect of such dividends, where they are received on shares issued 
before June 20, 1996, and the corporation so elects in writing before Novem- 
ber 1,'1998 or in its return of income under Part I of the Act for the year in 
which it received the dividends, the Act shall be read without reference to sub- 
sec. 55(3.01), and, para, 55(3)(a) shall be read as follows: 


(a) unless the dividend was received as part of a transaction or event or a 
series of transactions or events that resulted in 


(i) a disposition of any property to a person with whom the dividend 
recipient was dealing at arm’s length, or 


(ii) a significant increase in the interest in any corporation of any 
person with whom the dividend recipient was dealing at arm’s 
length; or 


The portion before para. (b) formerly read: 


(3) Exception — Subsection (2) does not apply to any dividend received by a 
corporation, 


(a) unless ‘the dividend was received as part of a transaction or event or a 
series of transactions or events that resulted in 


(i) a disposition of property to a-person (other than. the corporation), to 
whom that corporation was not related, or 


(ii) a significant.increase in the interest in any corporation of any person 
(other than the corporation that received the dividend) to whom the cor- 
poration that received the dividend was not related; or 


Subsec. 96(15) of 1998, c. 19, applicable to dividends received after February 21, 1994, 
provides: 


(15) Where a corporation elects! under [paragraph (b) ‘of the ee to: this 
amendment (above) — ed.] in respect of dividends, 


(a) subsection 55(4) of the Act shall, in respect of those dividends, be read as 
follows: 


(4) Where it can reasonably be considered that the principal purpose 
of one or more transactions or events wasito’cause 2 of more persons 
to be related or to not deal. with each other at arm’s length, or to cause 
one. corporation to control another corporation, so as to make subsec- 
tion (2) inapplicable, for the purposes of this section, those persons 
are deemed not to be related or are deemed to deal with each other at 
arm’s length, or the corporation is deemed not to control the other 
corporation,-as the case may be. 


and 


(b) paragraph 55(5)(e) of the Act shall, in respect'of those dividends, be read 
as follows: 


(e) in determining whether 2 or more persons deal with each other. at 
arm’s length, 


(i) a person is deemed to. deal with another person at arm’s length 
and not to be related to the other person if the person is the 
brother or sister of the other person, and 
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(ii) persons who are otherwise related to each other solely because 
of a right referred to in paragraph 251(5)(b) are deemed not to be 
related to each other; and 


Subparas. 55(3)(a)(i) and (ii) amended by 1995, c. 3, subsec. 16(2), applicable to divi- 
dends received after February 21, 1994, other than dividends received as part of a 
transaction or event or a series of transactions or events that was required on February 
22, 1994 to be carried out pursuant to a written agreement entered into before February 
22, 1994. Subparas. (i) and (ii) formerly read: 


(i) a disposition of any property to a person with whom that corporation was 
dealing at arm’s length, or 


(ii) a significant increase in the interest in any corporation of any person with 
whom the corporation that received the dividend was dealing at arm’s length; or 


Para. 55(3)(b) amended by 1995, c. 3, subsec. 16(3). applicable to dividends received 
after February 21, 1994 other than dividends received.before 1995 in the course of a 
reorganization that was required on February 22, 1994 to be carried out pursuant to a 
written agreement entered into before February 22, 1994. Para. (b) formerly read: 


(b) if the dividend was received in the course of a reorganization in which pro- 
perty of a particular corporation was transferred, directly or indirectly, to one or 
more corporations (each of which is in this paragraph referred to as a “trans- 
feree”) and, in respect of each type of property so transferred, the fair market 
value of the property so received by each transferee was equal to or approxi- 
mated the proportion of the fair market value of all property of that type owned 
by the particular corporation immediately before the transfer that 


(i) the total of the fair market value immediately before the transfer of all 
shares of the capital stock of the particular corporation owned by the trans- 
feree at that time 
is of 
(ii) the fair market value immediately before the transfer of all the issued 
shares of the capital stock of the particular corporation at that time, 
except that this paragraph does not apply in respect of a transfer where, in con- 
templation of and before the transfer, property has become property of the partic- 


ular corporation, a corporation controlled by the particular corporation or a pred- 
ecessor of any such corporation otherwise than as a result of 


(iii) an amalgamation of corporations each of which was related to the par- 
ticular corporation, 


(iv) the winding-up of a corporation that was related to the particular 
corporation, 

(v) a transaction to which subsection (2) would, but for this subsection, 
apply, 

(vi) a disposition of property by the particular corporation or a corporation 


controlled by it to another corporation controlled by the particular 
corporation, 


(vii) a disposition of property by the particular corporation or a predecessor 
thereof for consideration that consists only of money or indebtedness that is 
not convertible into other property, or of any combination thereof, or 


(vili) a prescribed transaction. 


Information Circulars: 88-2, para. 7: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


I.T. Technical News: 3 (butterfly reorganizations); 16 (Parthenon Investments case). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-27: 
Exchange and acquisition of interests in capital properties through rollovers and wind- 
ing-up (“butterfly”); ATR-35: Partitioning of assets to get specific ownership — “but- 
terfly”; ATR-47: Transfer of assets to Realtyco; ATR-56: Purification of a family farm 
corporation; ATR-57: Transfer of property for estate planning purposes; ATR-58: Divi- 
sive reorganization. 


(3.01) Interpretation for para. (3)(a) — For the purposes of par- 
agraph (3)(a), 
(a) an unrelated person means a person (other than the dividend 
recipient) to whom the dividend recipient is not related or a part- 
nership any member of which (other than the dividend recipient) 
is not related to the dividend recipient; 


(b) a corporation that is formed by an amalgamation of 2 or 
more other corporations is deemed to be the same corporation 
as, and a continuation of, each of the other corporations; 


(c) where there has been a winding-up of a corporation to which 
subsection 88(1) applies, the parent is deemed to be the same 
corporation as, and a continuation of, the subsidiary; 


(d) proceeds of disposition shall be determined without refer- 
ence to “paragraph 55(2)(a) or” in paragraph (j) of the definition 
“proceeds of disposition” in section 54; and 


Income Tax Act, Part I, Division B 


July 2010 sesprans 3 8G: ona) to a contain 
raph 55(3)(@). Paragraph | 55G. YC 


‘foreign affiliate as a dividend in cena keane 
here ade, the proceeds of disposition of the share luce 
aber The reduction in the proceeds of disposition under section 9. 
intended to affect the application of paragraph 55(3)(a). Thus, paragraph 55(3. 
is amended, for dividends received after February 21, 1994, to ensure the h 
purpose of paragraph Oe ne of —— are —— Ncuone) 
ence ipod: ee - 


Dear 
This is in tenly to on letter of Desember 1, 1998 to Len Farber ea, an anom- 
aly that results from the interaction of section 55 and 93 of the Income Tax Act (the 


“Act”). You. ask that a hei amendment be made to the Act as remo 
anomaly. — 


Based on our ir understanding of the facts set out in. 1 your letter, ParenteoGancs under- 
takes a series of transactions to utilize losses within its related group. As part of this 
series of transactions, Forco sells its shares of Forco2 to an arm’s length third party 
for proceeds of disposition equal to the fair market value of the shares. On the dispo- 
sition, section 93 of the Act applies to treat proceeds realized by Forco as a dividend 
with the result that, for the purposes of the Act, Forco is considered not to 
received fair market value proceeds. As part of the series, Canco transfers onat 
deferred basis under subsection 85(1) of the Act its shares of Forco to Sisterco 
exchange for preferred shares of Sisterco. Sisterco redeems its preferred shares held — 
by Canco and Canco receives a dividend (the “Sisterco Dividend”). The Sisterco 
Dividend is subject to subsection 55(2) of the Act only because section 93 applies to : 
treat Forco’s proceeds of. ean to be less than the fair market value 
Forco2 shares.’ 


We agree that, in the above circumstances, the Sisterco Dividend Should be exempt 
from the application of subsection 55(2) because of paragraph 55(3)(a) of the Act. 
Section 93 should not, in and by itself, cause an intercorporate dividend received bya 
corporation in the course of certain related-corporate transactions to be subject to — 
subsection 55(2). Inter-corporate dividends that would, but for the application of sec- _ 
tion 93 which reduces the proceeds of disposition of a property to less than the fair _ 
market value of the property, have been exempt from the application of subsecti 
55(2) because of paragraph 55(3)(a) should remain poe from the Gimiecur 
subsection S52). : 


We are keane teretove. to recommend to the Minister of ee that the Act 

amended to ensure the appropriate results in the circumstances described above. We 
will recommend that the amendment be effective for dividends received by a corpo- _ 
ration after February 21, 1994. If the recommendation is acted upon, I would ; 
pate that such an amendment would be included in the next technical bill. _ 


Yours sincerely, 


Brian Ernewein 
Director, Tax Legislation Bivigion, Tax Policy Branch 


(e) notwithstanding any other provision of this Act, where a 
non-resident person disposes of a property in a taxation year and 
the gain or loss from the disposition is not included in comput- 
ing the person’s taxable income earned in Canada for the year, 
the person is deemed to have disposed of the property for pro- 
ceeds of disposition that are less than its fair market value un- 
less, under the income tax laws of the country in which the per- 
son is resident, the gain or loss is computed as if the property 
were disposed of for proceeds of disposition that are not less 
than its fair market value and the gain or loss so computed is 
recognized for the purposes of those laws. 


Proposed Amendment — 55(3.01) 
Letter from Dept. of Finance, April 21, 2005: . 
Mr. Marc Ton-That, KPMG LLP, Toronto, ON — 
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History: Subsec. 55(3.01) added by 1998, c. 19, subsec. 96(5), applicable to dividends 
received by a corporation after February 21, 1994, except that in respect of such divi- 
dends, where they are received on shares issued before June 20, 1996, and the corpora- 
tion so elects in writing before November 1, 1998 or in its return of income under Part I 
of the Act for the year in which it received the dividends, the Act shall be read without 
reference to subsec. 55(3.01). 


Subsec. 96(15) of 1998, c. 19, applicable to dividends received after February 21, 1994, 
provides: 


(15) Where a corporation elects under [paragraph (b) of the application to this 
amendment (above) — ed.] in respect of dividends, 


(a) subsection 55(4) of the Act shall, in respect of those dividends, be read as 
follows: 


(4) Where it can reasonably be considered that the principal purpose 
of one or more transactions or events was to cause 2 or more persons 
to be related or to not deal with each other at arm’s length, or to cause 
one corporation to control another corporation, so as to make subsec- 
tion (2) inapplicable, for the purposes of this section, those persons 
are deemed not to be related or are deemed to deal with each other at 
arm’s length, or the corporation is deemed not to control the other 
corporation, as the case may be. 


and 


(b) paragraph S5(5)(e) of the Act shall, in ere of those dividends, be read 
as follows: 


(e) in determining whether 2 or more persons deal with each other at 
arm’s length, 


(i) a person is deemed to deal with another person at arm’s length 
and not to be related to the other person if the person is the 
brother or sister of the other person, and 


(ii) persons who are otherwise related to each other solely because 
of a right referred to in paragraph 251(5)(b) are deemed not to be 
related to each other; and 


(3.02) Distribution by a specified corporation — For the pur- 
poses of the definition “distribution” in subsection (1), where the 
transfer referred to in that definition is by a specified corporation to 
an acquiror described in the definition “specified corporation” in 
subsection (1), the references in the definition “distribution” to 


(a) “each type of property” shall be read as “property”; and 


(b) “property of that type” shall be read as “property”. 


History: Subsec. 55(3.02) added by 2001, c. 17, subsec. 38(2), applicable to transfers 
that occur after 1998. 


(3.1) Where para. (3)(b) not applicable — Notwithstanding 
subsection (3), a dividend to which subsection (2) would, but for 
paragraph (3)(b), apply is not excluded from the application of sub- 
section (2) where 


(a) in contemplation of and before a distribution made in the 
course of the reorganization in which the dividend was received, 
property became property of the distributing corporation, a cor- 
poration controlled by it or a predecessor corporation of any 
such corporation otherwise than as a result of 


(i) an amalgamation of corporations each of which was re- 
lated to the distributing corporation, 


(ii) an amalgamation of a predecessor corporation of the dis- 
tributing corporation and one or more corporations controlled 
by that predecessor corporation, 


(iii) a reorganization in which a dividend was received to 
which subsection (2) would, but for paragraph (3)(b), apply, 
or 
(iv) a disposition of property by 
(A) the distributing corporation, a corporation controlled 
by it or a predecessor corporation of any such corporation 
to a corporation controlled by the distributing corporation 
or a predecessor corporation of the distributing 
corporation, 


(B) a corporation controlled by the distributing corpora- 
tion or by a predecessor corporation of the distributing 


267 


S. 55(3.1)(a)(iv)(B) Income Tax Act, Part I, Division B 


corporation to the distributing corporation or predecessor 
corporation, as the case may be, or 


(C) the distributing corporation, a corporation controlled 
by it or a predecessor corporation of any such corporation 
for consideration that consists only of money or indebted- 
ness that is not convertible into other property, or of any 
combination thereof, 


roposed Amendment —5! 3.1 


do not a apply if the disbuting corporat on i is a peed corporation” 
subsection 55(1) of the Act. a 


Paragraph 55(3.1)(a) of the Act. ‘provides hae the ie Saetnlion from subsection 55(2) for. 


dividends received in the course of a butterfly reorganization does not generally apply 
if property becomes property of the distributing ag red in oe i the 
distribution of property by the corporation. es 


The ‘rules governing butterfly re re nizations ‘mandate that ‘each type of property 
owned by the distributing corporation (other than a distributing corporation that is a 
specified corporation) be distributed pro rata “based on each transferee corporation’s 
proportionate interest in the distributing corporation. In the case of a specified corpora- 
tion, subsection 55(3.02) of the Act permits the distributing corporation to undertake a 
butterfly reorganization by making a proportionate distribution of all of its property as 
opposed to each type of property. Therefore, while an acquisition of property may alter 
the types of property owned by the distributing corporation, you ‘submit that since a 
distribution by a specified corporation is not subject to the types of property require- 
ment, the Testrictions: in b sein com “ should not org to a specified 
corporation. 

We agree that paieusat 55(3.1)(a) of the Act should not apply to a dividend if a speci- 
fied corporation acquires the property referred to in that paragraph in contemplation of 
a distribution by that corporation. Accordingly, we are prepared to recommend to the 
Minister of Finance that the Act be amended, applicable to dividends received after 
November 2004, to exclude the restrictions in paragraph 55(3.1)(a) from applying if the 
distribution referred to in that paragraph is a distribution by a specified corporation. 
While I cannot offer any assurance that either the Minister or Parliament will agree 
with our recommendation, I hope “ this a arcu of our intentions is aoe to oo 


Yours sincerely, 


Brian Emewein 
Director, Tax Legislation Division, Tax Policy Branch 


(b) the dividend was received as part of a series of transactions 
or events in which 


(i) a person or partnership (referred to in this subparagraph as 
the “vendor’’) disposed of property and 
(A). the property. is 
(1) a share of the capital stock of a distributing corpo- 
ration that made a distribution as, part of the series or 
of a transferee corporation in relation to the distribut- 
ing corporation, or 


(iI) property 10% or more of the fair market value of 
which was, at any time during the course of the series, 
derived from one or more shares described in sub- 
clause (1), 


(B) the vendor was, at any time during the course of the 
series, a specified shareholder of the distributing corpora- 
tion or of the transferee corporation, and 


__ Proposed Amendment — 55(3.1)(b)(i)(B) 
'(B) the vendor (other than a qualified person in relation 
to the distribution) was, at any time during the course of 
the series, a specified shareholder of the distributing 
corporation or of the transferee corporation, and 
Application: The July 16, 2010 draft legislation. (Part 1— technical), subsec. 25(5), 
will amend cl. 33G3. 1I)GB) to read as above, applicable in eee of dividends 
ceived after 1999, 
Technical Notes (July 201 0): Pacaaph 553. 1b) provides “hat a dividend 
received in the course of a reorganization to which paragraph 55(3)(b) applies i is not 
excluded from the application of subsection 55(2) if one of the transactions or events _ 
described in paragraph 55(3.1)(b) occurs as part of the series of transactions or events 
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(C) the property or any other property (other than pro- 
perty received by the transferee corporation on the distri- 
bution) acquired by any person or partnership in substitu- 
tion therefor was acquired (otherwise than on a permitted 
acquisition, permitted exchange or permitted redemption 
in relation to the distribution) by a person (other than the 
vendor) who was not related to the vendor or, as part of 
the series, ceased to be related to the vendor or by a 
partnership, , 


(ii) control of a distributing corporation that made a distribu- 
tion as part of the series or of a transferee corporation in rela- 
tion to the distributing corporation was acquired (otherwise 
than as a result of a permitted acquisition, permitted ex- 
change or permitted redemption in relation to the distribu- 
tion) by any person or group of persons, or 


(iii) in contemplation of a distribution by a distributing cor- 
poration, a share of the capital stock of the distributing cor- 
poration was acquired (otherwise than on a permitted acqui- 
sition or permitted exchange in relation to the distribution or 
on an amalgamation of 2 or more predecessor corporations of 
the distributing corporation) by 
(A) a transferee corporation in relation to the distributing 
corporation or by a person or partnership with whom the 
transferee corporation did not deal at arm’s length from a 
person to whom the acquiror was not related or from a 
partnership, 


(B) a person or any member of a group of persons who 
acquired control of the distributing corporation as part of 
the series, 


(C) a particular partnership.any interest in which is held, 
directly or indirectly through one or more partnerships, by 
a person referred to in clause (B), or 


(D) a person or partnership with whom a person referred 
to in clause (B) or a particular partnership referred to in 
clause (C) did not deal at arm’s length, 


(c) the dividend was received by a transferee corporation from a 
distributing corporation that, immediately after the reorganiza- 
tion in the course of which a distribution was made and the divi- 
dend was received, was not related to the transferee corporation 
and the total of all amounts each of which is the fair market 
value, at the time of acquisition, of a property that 


(i) was acquired, as part of the series of transactions or events 
that includes the receipt of the dividend, by a person (other 
than the transferee corporation) who was not related to the 
transferee corporation or, as part of the series, ceased to be 
related to the transferee corporation or by a partnership, oth- 
erwise than 


(A) as a result of a disposition in the ordinary course of 
business, 


(B) on a permitted acquisition in relation to a distribution, 
or 


(C) as a result of an amalgamation of 2 or more corpora- 
tions that were related to each other immediately before 
the amalgamation, and 


(ii) is a property (other than money, indebtedness that is not 
convertible into other property, a share of the capital stock of 
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the transferee corporation and property more than 10% of the 
fair market value of which is attributable to ‘one or more such 
shares) 


(A) that was received by the transferee Leelee dag on the 
distribution, 


-(B) more than’ 10% of the fair market value of which was, 
at any time after the distribution and before the end of the 
series, attributable to property (other than money and in- 
debtedness that is not convertible into other iPROpERS:) de- 
scribed in clause (A) or (C), or 


(C) to which, at any time during the course of the series, 
the fair market value of property described in clause (A) 
was wholly or partly attributable 


is greater than 10% of the fair market value, at the time of the 
distribution, of all the property (other than money and’ indebted- 
ness that is not convertible into other property) received by the 
transferee corporation on the distribution, or 


(d) the dividend was received by a distributing corporation that, 
immediately after the reorganization in the course of which a 
distribution was made and the dividend was received, was not 
related to the transferee corporation that paid the dividend and 
the total of all amounts each of which is the-fair’market value, at 
the time of acquisition, of a property that 


(i) was acquired, as part of the series of transactions or events 

that includes the receipt of the dividend, by a person (other 

than the distributing corporation) who was not related to the 

distributing corporation or, as part of the series; ceased to be 

related’ to the distributing corporation or bya’ partnership, 
“otherwise than 


(A) as a result of a disposition in the ordinary, course of 
business, 


(B) on a permitted acquisition in relation to a distribution, 
or 


(C).as a result of an amalgamation of 2 or more corpora- 
tions. that were related, to each other immediately before 
the amalgamation, and 


(ii) is a property (other than money, indebtedness, that is not 
convertible into other property, a share of the capital stock of 
the distributing corporation and property more than 10% of 
the fair market value of which is attributable to one or more 
such shares) : 
(A) that was owned by the distributing corporation imme- 
diately before the distribution and not disposed of by it on 
the distribution, 


(B) more than 10% of the fair market value of which was, 
at any time after the distribution and before the end of the 
series, attributable to property (other than money and in- 
debtedness that is not convertible into other property) de- 
scribed in clause (A) or (C), or 


(C) to which, at any time during the course of the series, 
the fair market value of property described in clause (A) 
was wholly or partly attributable 


is greater than 10% of the fair market value at the time of the 
distribution, of all the property (other than money and indebted- 
ness that is not convertible into other property) owned immedi- 
ately before that time by the distributing corporation and not dis- 
Bosed of by it on the distribution. 


S. 55(3.1) 


(3. NaNO for 
lebtedness a is 


\S 


Related Provisions: ee 2) — Interpretation; yer 88(1)(c.2) — Limitation 
of cost base of property on winding-up; 139.1(18)— Holding corporation deemed not 
to acquire control of insurer on demutualization; 256(6)—(9) — Whether control 
acquired. 


History: Cls. 55(3.1)(c)Gi)(B), (C) and 55(3.1)(d)Gi)(B), (C). amended by 1998, c. 19, 
subsecs. 96(6) and (7), applicable to dividends received after April 26, 1995 except 
that, with respect to acquisitions of property that occur before June 20, 1996 or under a 
written agreement made before June 20, 1996, 


cl. 55(3.1)(c)(ii)(B) shall be read as follows: 


(B) more than 10% of the fair market value of which was, at any time after 
the distribution and before the end of the series, attributable to property 
(other than money and indebtedness that is not convertible into other pro- 
perty). described in clause (A), or 


and 
cl. 55(3.1)(d)@i)(B) shall be read as follows: 


(B) more than 10% of the fair market value of which was, at any time after 
the distribution’ and before the end of the ‘series, attributable to property 
(other than money and indebtedness that is not convertible into other pro- 
perty) described in clause (A), or 


Cls. 55(3.1)(c)G@i)(B), (C) and 55(3.1)(d)(ii)(B), (C) formerly read: 
(B) more than 10% of the fair market value of which was, at any time after the 


distribution and before the end of the series, attributable to property received by 
the transferee corporation on the distribution, or 


(C) to which, at any time during the course of the series, more than 10% of the 
fair market value of a property referred to clause (A) was attributable 


~ (B) more than 10% of the fair market value of which was, at any time after the 
distribution, attributable to property described in clause (A), or 


(©) to which, at any time during the course of the series, more than 10% of the 
fair market value of a property referred to in clause (A) was attributable 


Subsec. 55(3.1), amended by 1995, c. 3, subsec. .16(4), applicable to dividends received 
after February 21, 1994 other than dividends received. before 1995 in the course of a 
reorganization that was required on February 22, 1994 to be carried out pursuant to a 
written agreement entered into before February 22, 1994, except that, in applying the 
Act to dividends received before June 23, 1994, 


(a) para. 55(3.1)(b) shall be read.as follows: 


(b) the dividend was received. as part of a series of transactions or events in 
which 
(i) a person or partnership (referred to in this subparagraph as the “ven- 
dor”) disposed of property and 
(A) the property is 
(1) a share of the capital stock of a distributing corporation that 


‘made a distribution as part of the series or of a transferee corpo- 
ration in relation to the distributing corporation, or 
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(ID) property 10% or more of the fair market value of which 
was, at any time during the course of the series, derived from 
one or more shares described in subclause (1), 


(B) the property or any other property (other than property received | 
by the transferee corporation on the distribution) acquired by any 
person or partnership in substitution therefor was acquired (other- 
wise than on a permitted acquisition, permitted exchange or permit- 
ted redemption in relation to the distribution) by a person (other 
than the vendor) who was not related to the vendor or, as part of the 
series, ceased to be related to the vendor or by a partnership, and 


(C) either 


(I) control of the distributing corporation or of a transferee cor- 
poration in relation to the distributing corporation was acquired 
(otherwise than as a result of a permitted acquisition, permitted 
exchange or permitted redemption in relation to the distribu- 
tion) by any person or group of persons, or 


(II) the vendor was, at any time during the course of the series, 
a specified shareholder of the distributing corporation or a 
transferee corporation in relation to the distributing corporation, 
or 


(ii) a share of the capital stock of a distributing corporation was acquired 
(otherwise than on a permitted acquisition or permitted exchange in re- . 
lation to a distribution by the distributing corporation or on an amalga- 
mation of 2 or more predecessor corporations of the distributing corpo- 
ration), in contemplation of a distribution by the distributing 
corporation, by 


(A) a transferee corporation in relation to the distributing corpora- 
tion, or by any person or partnership with whom the transferee cor- 
poration did not deal at arm’s length from a person to whom the 
acquiror was not related, 


(B) a person or any member of a group of persons who acquired 
control of the distributing corporation as part of the series, 


(C) a particular partnership any interest in which is held, directly or 
indirectly through one or more partnerships, by a person referred to 
in clause (B), or 


(D) a person or partnership with whom a person referred to in 
clause (B) or a particular partnership referred to in clause (C) did 
not deal at arm’s length, or 


and 
(b) the Act shall be read without reference to paras. 55(3.1)(c) and (d). 
Subsec. 55(3.1) formerly read: 


(3.1) Idem — Notwithstanding subsection (3), a dividend to which subsection 
(2) would, but for paragraph (3)(b), otherwise apply is not excluded from the 
application of subsection (2) where the dividend is received as part of a series of 
transactions or events in which 


(a) a person or partnership (in this subsection referred to as the “foreign ven- 
dor’) who, or any member of which, is resident in a country other than Can- 
ada disposes of property that is 


(i) a share of the capital stock of the particular corporation referred to in 
paragraph (3)(b) or of a transferee (within the meaning assigned by that 
paragraph) in relation to the particular corporation that is taxable Cana- 
dian property of the foreign vendor or, where the foreign vendor is a 
partnership, would be taxable Canadian property of the foreign vendor if 
the foreign vendor were non-resident, or 


(ii) property the fair market value of which, at any time during the 
course of the series of transactions or events, is derived principally from 
one or more shares which, if owned by the foreign vendor, would be 
shares described in subparagraph (i); and 


(b) the property disposed of by the foreign vendor or any other property 
acquired by any person or partnership in substitution for it is acquired by a 
person (other than the particular corporation) or partnership that, at any time 
during the course of the series of transactions or events, deals at arm’s length 
with the foreign vendor. 


Subsec. 55(3.1) added by 1994, c. 21, s. 24, applicable to dividends received after May 
4, 1993, other than a dividend received as part of a series of transactions or events in 
which a foreign vendor was obliged on May 4, 1993 to dispose of property described in 
para. 55(3.1)(a), under a written agreement entered into before May 5, 1993. 


I.T. Technical News: 3 (butterfly reorganizations); 9 (the backdoor butterfly rule); 16 
(Parthenon Investments case). 


(3.2) Interpretation of para. (3.1)(b) — For the purpose of para- 
graph (3.1)(b), 


(a) in determining whether the vendor referred to in subpara- 
graph (3.1)(b)(i) is at any time a specified shareholder of a trans- 
feree corporation or of a distributing corporation, the references 


in the definition “specified shareholder” in subsection 248(1) to 
“taxpayer” shall be read as “person or partnership”; 


(b) a corporation that is formed by the amalgamation of 2 or 
more corporations (each of which is referred to in this paragraph 
as a “predecessor corporation”) shall be deemed to be the same 
corporation as, and a continuation of, each of the predecessor 
corporations; 


(c) subject to paragraph (d), each particular person who acquired 
a share of the capital stock of a distributing corporation in con- 
templation of a distribution by the distributing corporation shall 
be deemed, in respect of that acquisition, not to be related to the 
person from whom the particular person acquired the share 
unless 


(i) the particular person acquired all the shares of the capital 
stock of the distributing corporation that were owned, at any 
time during the course of the series of transactions or events 
that included the distribution and before the acquisition, by 
the other person, or 


(ii) immediately after the reorganization in the course of 
which the distribution was made, the particular person was 
related to the distributing corporation; 


(d) where a share is acquired by an individual from a personal 
trust in satisfaction of all or a part of the individual’s capital 
interest in the trust, the individual shall be deemed, in respect of 
that acquisition, to be related to the trust; 


(e) subject to paragraph (f), where at any time a share of the 
capital stock of a corporation is redeemed or cancelled (other- 
wise than on an amalgamation where the only consideration re- 
ceived or receivable for the share by the shareholder on the 
amalgamation is a share of the capital stock of the corporation 
formed by the amalgamation), the corporation shall be deemed 
to have acquired the share at that time; 


(f) where a share of the capital stock of a corporation is re- 
deemed, acquired or cancelled by the corporation pursuant to the 
exercise of a statutory right of dissent by the holder of the share, 
the corporation shall be deemed not to have acquired the share; 


(g) control of a corporation shall be deemed not to have been 
acquired by a person or group of persons where it is so acquired 
solely because of 


(i) the incorporation of the corporation, or 


(ii) the acquisition by an individual of one or more shares for 
the sole purpose of qualifying as a director of the corpora- 
tion; and 


(h) each corporation that is a shareholder and specified share- 
holder of a distributing corporation at any time during the course 
of a series of transactions or events, a part of which includes a 
distribution made by the distributing corporation, is deemed to 
be a transferee corporation in relation to the distributing 
corporation. 


a mi ipnared Amendment _ ka weds 


a a a cies sharehaldec oft the vagaries 
! : the course | of a series of transa 
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Related Provisions: s8(1)()G0), § $8. he 2) =— ~ Winding-up: 139.1(18) — Holding 


corporation deemed not to acquire control of insurer on demutualization; 256(6)—(9) — 
Whether control acquired. 

History: Para. 55(3.2)(h) added by 1998, c. 19, subsec. 96(8), applicable to dividends 
received after June 20, 1996 other than dividends received in the course of a reorgani- 
zation that is carried out under a series of transactions or events substantially advanced, 
as evidenced in writing, before June 21, 1996 or that was required on June 20, 1996 to 
be carried out under a written agreement made before June 21, 1996, and for the pur- 
pose of this application, a reorganization is deemed not to be required to be carried out 
if the parties to that agreement can be relieved of that requirement if there is a change 
to the Act. 

Subsec. 55(3.2) added by 1995, c. 3, subsec. 16(4), applicable to dividends received 
after February 21, 1994 other than dividends received before 1995 in the course of a 
reorganization that was required on February 22, 1994 to be carried out pursuant to a 
written agreement entered into before February 22, 1994, except that, in applying the 
Act to dividends received before June 23, 1994, the Act shall be read without reference 
to paras. 55(3.2)(c) and (e). 


(3.3) Interpretation of “specified shareholder” changed — 
In determining whether a person is a specified shareholder of a cor- 
poration for the purposes of subparagraph (3.1)(b)(i) and paragraph 
(3.2)(h), the reference in the definition “specified shareholder” in 
subsection 248(1) to “or of any other corporation that is related to 
the corporation” shall be read as “or of any other corporation that is 
related to the corporation and that has.a significant direct or indirect 
interest in any issued shares of the capital stock of the corporation”. 


History: Subsec. 55(3.3) added by 1998, c. 19, subsec. 96(9), applicable to dividends 
received after 1996. 


whether a person is a. one he 
the purposes of the definition * ‘qua ified | person” i 
tee 5 Oe 


the He ots é Of abparagrap GC. 1b iii), th 
issued shares of any 
the ating in the definition “specified shareholder” in sub- 
section 248(1) is to be read ¢ as the expression “not less than 10% 
of the issued shares of any class of the capital stock of the corpo-— 


a ponent shareholder for the purposes of kabparaey 


55G. oe) (es it naples ie the purpose of potencies 1)(b) Gi) and for the 

in subsection 55(1). New subsection _ 

99, ensures that a pha Or part- 
A 


55G. 4), which applies to ideas ee after 
eae that would not, but for the bien : 


(3.5) ncsinAtION of related corporations — — For the pur- 


poses of paragraphs (3.1)(c) and (d), a corporation ‘formed by an 


amalgamation of two or more ‘Corporations (each of which is re- 
¢ to in this subsection as a “predecessor corporation”) that 
were related to each other poe before the amalgamation, 


Technical Notes du: 201 6) Subsection 553. 5) is a new provision that applies 
for the purposes of | paragraphs 55(3.1)(c) and (d). Paragraphs 55(3.1)(c) and (d) pro- ( 
vide that a dividend arising in the course of a reorganization to which paragraph 


ration, other than ues ‘ofa specified class iar lod irene fy 
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55(3)(b) applies is not exempt from the application of subsection 55(2) where, as Part 

of the series of transactions or events that includes the receipt of the dividend, pro- 

perty described therein is acquired bya particular person or partnership. In the case © 

of paragraph 55G. DO, the particular pe is a person who i is not related to the 
fe (or ce: 


the particular person isa person ‘who is not related to 
“porati ir ceases to be related to the distributing corporation). 
Eee described in paragraph 55(3.1)(c) does not include a share ‘of the capital 
stock of the transferee corporation. Similarly, property described in paragraph 
35(3. 1)(d) does. pot. snide a case of the. i hain of the distributing 
corporation. : 


New. subsection 550. 5), which suber to asters feceived’ after April 26, 1995, 
deems an amalgamated corporation to be the same corporation as, and a continuation 
of, each of its predecessor corporations provided each of the predecessor corpora- 
tions was related to each other immediately before the’ amalgamation. As.a result, the 
references in paragraphs 55(3.1)(c) and (d) to a share of the capital stock of the trans- 
feree or distributing corporation include a share of the capital stock of a new corpora- 
tion formed on an amalgamation where the new corporation is deemed by new sub- 
section 55(3.5) to be the same corporation as, and a continuation of the transferee or 
distributing corporation, as the case may be. 


Letter from Dept. of Finance, Bea 8, POR 
Dear [xxx]: ic me a 


We are writing in response to your Latciathcs of January 25, 2002 and further 
to your numerous discussions with officials at the Tax Policy Branch regarding the 
application, of paragraph 55(3. 1)(©) of the Income Tax Act (the “Act”) to a proposed 
issuance of shares - a —— following: a Meier deseribed in pagetaph 
55(3)(b) of the Act. 7 


More specifically, you advised us that a transferee conporation New ewco 0”) received a 
distribution in the course of a paragraph 55(3)(b) reorganization. The property re- 
ceived by Newco consisted of all the shares of the capital stock of Subco A which, in 
tum, owned all the shares of Subco B (itself a transferee corporation as a result of a 
previous paragraph 55(3)(b) reorganization). At the time of the distribution, Subco B 

owned hares ‘of Opco. Following the distribution, Newco amalgamated with Subco 
A and | ‘Subco B to form Amalco, Amalco then amalgamated with Opco to form 
Amalco2. Immediately before the amalgamation in which Amalco2 was created, 

Amalco owned all the shares of Opco. Each amalgamation was governed by subsec- 
tion 87(1) of the Act. Amalco2 is now proposing to issue shares of its capital stock to 
persons not related to it in consideration for the transfer of property to Amalco2. 


Your concern is that property described i in lenses 55(3.1)(c) will be ces asa 


perty described in Sich 553. Io), this exclusion does not bxtehd to a share of 
the capital stock of a new corporation formed on the amalgamation of a transferee 
corporation and a corporation related to the transferee corporation. — 


You submit that the result is anomalous and frustrates the legislative scheme in para- 
graph 553. 1c), particularly i in view of the exclusion i in clause 55G.1)(@)G)\(C) for 
property acquired as a result of an amalgamation of two or more related corporations. 
In addition, you submit that there is an. apparent conflict between subparagraph 
55(3. 1)(b)(ii) and paragraph 55(3.1)(c). Subparagraph 55(3.1)(b)Gi) applies, among 
other things, to an issuance of shares of the capital stock of a transferee corporation 
(or a new corporation deemed by paragraph 55(3.2)(b) to be a continuation of the 
transferee corporation) that results in an acquisition of control. In your view, subpar- 
agraph 55(3.1)(b)(ii) establishes the parameters within which a share issued by a 
transferee corporation (or by a new corporation formed on the amalgamation of a 
transferee corporation and a corporation related to the transferee corporation) should 
or should not affect a paragraph 55(3)(b) reorganization and, therefore, if paragraph 
55(3.1)(c) also applied, the acquisition of control test in subparagraph 55(3.1)(b)(ii) 
would be compromised. Based on our understanding of the facts described above and 
the circumstances surrounding these transactions, we agree that the issuance of 
shares by Amalco2 should not result in an acquisition of property described in para- 
graph 55(3.1)(c). Accordingly, we are prepared to recommend to the Minister of Fi- 
nance that, for the purpose of paragraph 55(3.1)(c), the Act be amended to ensure 
that, in situations described in your correspondence, Amalco2 will be considered to 
be the same corporation as, and a continuation of, Newco. In addition, as a result of 
our review, we will also recommend that an amendment be made to the Act to ensure 
that a similar continuation rule will apply to a distributing corporation for the pur- 
pose of paragraph 55(3.1)(d). If the recommendations are acted upon, we anticipate 
that the amendments would be included in the-next charm bill, 


_ Yours sincerely, : 
Len Farber, General Director, Tax Policy Branch 


(4) Avoidance of subsec. (2) — For the purposes of this sec- 
tion, where it can reasonably be considered that one of the main 
purposes of one or more transactions or events was to cause 2 or 
more persons to be related to each other or to cause a corporation to 
control another corporation, so that subsection (2) would, but for 
this subsection, not apply to a dividend, those persons shall be 
deemed not to be related to each other or the corporation shall be 
deemed not.to' control the other corporation, as the case may be. 
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Related Provisions: 55(5)(e) — Determination of “related” and “arm’s length”; 
139.1118) — Holding corporation deemed not to acquire control of insurer on 
demutualization. 


History: Subsec. 55(4) amended by 1994, c. 3, subsec. 16(5), applicable to dividends 
received after February 21, 1994, other than dividends received as part of a transaction 
or event or a series of transactions or events that was required on February 22, 1994 to 
be carried out pursuant to a written agreement entered into before February 22, 1994. 
Subsec. 55(4) formerly read: 


(4) Arm’s length dealings — Where it may reasonably be considered that the 
principal purpose of one or more transactions or events was to cause two or more 
persons to be related or to not deal with each other at arm’s length, or to cause 
one corporation to control another corporation, so as to make subsection (2) in- 
applicable, for the purposes of this section, those persons shall be deemed not to 
be related or shall be deemed to deal with each other at arm’s length, or the 
corporation shall be deemed not to control the other corporation, as the case may 
be. 


(5) Applicable rules — For the purposes of this section, 


(a) where a dividend referred to in subsection (2) was received 
by a corporation as part of a transaction or event or a series of 
transactions or events, the portion of a capital gain attributable 
to any income expected to be earned or realized by a corporation 
after the safe-income determination time for the transaction, 
event or series is deemed to be a portion of a capital gain attribu- 
table to anything other than income; 


(b) the income earned or realized by a corporation for a period 
throughout which it was resident in Canada and not a private 
corporation shall be deemed to be the total of 


(i) its income for the period otherwise determined on the as- 
sumption that no amounts were deductible by the corporation 
by reason of section 37.1 of this Act or paragraph 20(1)(gg) 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, 


(ii) the amount, if any, by which 


(A) the amount, if any, by which the total of the capital 
gains of the corporation for the period exceeds the total of 
the taxable capital gains of the corporation for the period 


exceeds 


(B) the amount, if any, by which the total of the capital 
losses of the corporation for the period exceeds the total 
of the allowable capital losses of the corporation for the 
period, 


(iii) the total of all amounts each of which is an amount re- 
quired to have been included under this subparagraph as it 
read in its application to a taxation year that ended before 
February 28, 2000, 


(iv) the amount, if any, by which 


(A) '/ of the total of all amounts each of which is an 
amount required by paragraph 14(1)(b) to be included in 
computing the corporation’s income in respect of a busi- 
ness carried on by the corporation for a taxation year that 
is included in the period and that ended after February 27, 
2000 and before October 18, 2000, 


exceeds 


(B) where the corporation has deducted an amount under 
subsection 20(4.2) in respect of a debt established by it to 
have become a bad debt in a taxation year that is included 
in the period and that ended after February 27, 2000 and 
before October 18, 2000, or has an allowable capital loss 
for such a year because of the application of subsection 
20(4.3), the amount determined by the formula 


V+W 
where 


Vis ‘/ of the value determined for A under subsection 
20(4.2) in respect of the corporation for the last such 
taxation year that ended in the period, and 
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W is '/ of the value determined for B under subsection 
20(4.2) in respect of the corporation for the last such 
taxation year that ended in the period, and 


(C) in any other case, nil, and 
(v) the amount, if any, by which 


(A) the total of all amounts each of which i is an amount 
required by paragraph 14(1)(b) to be included in comput- 
ing the corporation’s income in respect of a business car- 
ried on by the corporation for a taxation year that is in- 
cluded in the period and that ends after October 17, 2000, 


exceeds 


(B) where the corporation has deducted an amount under 
subsection 20(4.2) in respect of a debt established by it to 
have become a bad debt in a taxation year that is included 
in the period and that ends after October 17, 2000, or has. 
an allowable capital loss for such a year because of the 
application of subsection 20(4.3), the amount determined 
by the formula 


RY 
where 


X is the value determined for A under subsection 20(4.2) 
in respect of the corporation for the last such taxation 
year that ended in the period, and 


Y is '4 of the value determined for B under subsection 
20(4.2) in respect of the corporation for the last such 
taxation year that ended in the period, and 


(C) in any other case, nil; 


Selected Cases [para. 55(5)(b)]: Lamont Management Ltd. v. R., [2000] 3 C.T.C. 
18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision does not limit “any. corpora- 
tion” in subsec. 55(2)). 


(c) the income earned or realized by a corporation for a period 
throughout which it was a private corporation is deemed to be its 
income for the period otherwise determined on the assumption 
that no amounts were deductible by the corporation under sec- 
tion 37.1 of this Act, as that section applies for taxation years 
that ended before 1995, or paragraph 20(1)(gg) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 
Selected Cases [para. 55(5)(c)]: Lamont Management Ltd. v. R., [2000] 3 C.T.C. 


18 (FCA); rev’g [1999] 3 C.T.C. 2576 (TCC) (Provision does not limit “any corpora- 
tion” in subsec. 55(2)). 


(d) the income earned or realized by a corporation for a period 
ending at a time when it was a foreign affiliate of another corpo- 
ration shall be deemed to be the total of the amount, if any, that 
would have been deductible by that other corporation at. that 
time by virtue of paragraph 113(1)(a) and the amount, if any, 
that would have been deductible by that other corporation at that 
time by virtue of paragraph 113(1)(b) if that other corporation 


(i) owned all of the shares of the capital stock of the foreign 
affiliate immediately before that time, 


(ii) had disposed at that time of all of the shares referred to in 
subparagraph (i) for proceeds of disposition equal to their 
fair market value at that time, and 


(ili) had made an election under subsection 93(1) in respect 
of the full amount of the proceeds of disposition referred to 
in Sia oy 


earned or realized men 
ay as. ie 
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Selected Cases [para. 55(5)(d)]: Lamont Management Ltd. y. R., [2000] 3 C.T.C. 
18 (FCA); rev’ g [1999] 3 C.T.C: 2576 (TCC) (Provision does not limit “any corpora- 
tion” in subsec. 55(2)); Brelco Drilling Ltd. v. R., [1999] 3 C.T.C. 95 (FCA); rev’g 
[1998] 3 C.T.C. 2208 (TCC) (Provision not a complete code for determining “safe 
income”). 


(e) in determining whether 2 or more persons are related to each 
other, in determining whether a person is at any time a specified 
shareholder of a corporation and in determining whether control 
of a corporation has been acquired bya person or group of 
persons, 


(i) a person shall be deemed to be dealing with another per- 
son at arm’s length and not to be related to the other person if 
the person is the brother or sister of the other person, 


(ii) where at any time a person is related to each beneficiary 
(other than a registered charity) under a trust who is or may 
(otherwise than by reason of the death of another beneficiary 
under the trust) be entitled to share in the income or capital 
of the trust, the person and the trust shall be deemed to be 
related at that. time to each other and, for this purpose, a per- 
son shall be deemed to be related to himself, herself or itself, 


(iii) a trust and a person shall be deemed not to be related to 
each other unless they are deemed by paragraph (3. 2)(d) or 
subparagraph (ii) to be related to each other or the person is a 
corporation that is controlled by the trust, and 


(iv) this Act shall be read without reference to subsection 
251(3) and paragraph 251(5)(b); and 
Selected Cases [para. 55(5)(e)]: Gestion B. Dufresne Ltée v. R., [1998] 4 C.T.C. 


2551 (TCC) (Wide definition of terms permitted to give effect to intention of 
Parliament). 


(f) where a corporation has received a dividend any portion of 
which is a taxable dividend, 


(i) the corporation may designate in its return of income 
under this Part for the taxation year during which the divi- 
dend was received any portion of the taxable dividend to be a 
separate taxable dividend, and 


(ii) the amount, if any, by which the portion of the dividend 
that is a taxable dividend exceeds the portion designated 
under subparagraph (i) shall be deemed to be a separate taxa- 
ble dividend. 


Selected Cases [para..55(5)(f))}: Nassau Walnut Investments Inc. V.R., [1998] 1 
C.T.C. 33 (FCA) (Provision ayailable to taxpayers assessed: under subsec; 55(2)); 


_ Administration Gilles Leclair Inc. y. R., [1997] 3 C.T.C, 3053 (TCC) (Taxpayer not 


precluded from late filing of designation for separate dividends); Placer Dome Inc. v. 
Canada, [1997] 1.C.T.C. 72 (FCA) (“Purpose” is subjective in nature; “result” is 
objective); CPL Holdings v. Canada, [1995] 1 C.T.C. 447 (FCTD) (Provision not ap- 
plicable where transactions not motivated by same considerations and purpose was to 
improve legal protection); Trico Industries Ltd. v. Canada, [1994] 2 C.T.C. 2053 
(TCC) (Separate designation not permitted where not made at proper time). 


Related Provisions [subsec. 55(5)}: 141.1 — Insurance corporation deemed not to 
be private corporation; 256(6)—(9) — Whether control acquired. 


History: Subpara. 55(5)(b)(iii) amended and subparas. (iv) and (v), added, by. 2001, c. 
17, subsec. 38(3), applicable to taxation years that end after February 27, 2000. Sub- 
para. (iii) formerly read: 


(iii) the total of all amounts each of which is an 1 amount in respect ‘ofa puting 
carried on by the corporation at any time in the period, equal to the amount, if 
any, by which the total of 


(A) where the period commenced before the corporation’s adjustment time, 
the amount, if any, by which 


(I) the total of the amounts in respect of the business required to be in- 
cluded in the calculation of the corporation’s cumulative eligible capital 
by reason of the description of E in the definition “cumulative eligible 
capital” in subsection 14(5) with respect to that portion of the period 
preceding its adjustment time 


exceeds the total of 


(ID) the cumulative eligible: capital of the corporation in respect of the 
business at the commencement of the period, 


(IID) '2 of the total of the eligible capital expenditures in respect of the 
business that were made or incurred by the corporation during that por- 
tion of the period preceding its adjustment time, and 


(IV) to the extent that the amount determined under subclause (I) ex- 
ceeds the total of the amounts determined under subclauses (II) and 
(II), '/2 of the total of the eligible capital expenditures in respect of the 
business that were made or incurred by the corporation during that por- 
tion of the period following its adjustment time, _ 


(B).'4 of the total of the amounts in respect of the business required to be 
included in the calculation of the corporation’s cumulative eligible capital by 
reason of the description of E in the definition “cumulative eligible capital” 
in subsection 14(5) with respect to that portion of the period following its 
adjustment time, and 


(C) '4 of all amounts received in the period that were required to be included 
in the corporation’s income by reason of paragraph 12(1)(i.1) 


exceeds the total of 


(D) where the period commenced after the corporation’s adjustment time, '/s 
of the cumulative eligible capital of the corporation in respect of the busi- 
ness at the commencement of the period, 


(E) 4 of the total of the eligible capital expenditures in respect of the busi- 
ness made or incurred by the corporation with respect to that portion of the 
period after its adjustment time and a fie is of which were not included in 
subclause (A)(IV), 


(F) where the period commenced before the corporation’s adjustment time, 
‘» of the amount, if any, by which the total of the amounts determined in 
respect of the corporation under subclauses (A)(II) and (III) exceeds the 
amount determined in respect of the corporation under subclause (A)(I), and 


(G) ' of all amounts deducted by the corporation under subsection 20(4.2) 
in respect of debts established by it to have become bad debts during the 
period; 
Subpara. 55(5)(e)(iv) amended by the said c. 17, subsec. 38(5), applicable to dividends 
that are received after November 1999, other than dividends received as part of a trans- 
action or event, or a series of transactions or events, that was required before December 
1, 1999 to be carried out pursuant to a written agreement made before that day. Sub- 
para. (iv) formerly read: 


(iv) persons who are related ‘to each other solely because of a right referred to in 
paragraph 251(5)(b) shall be deemed not to be related to each other; and 


Paras. 55(5)(a) and (c) amended by 1998, c. 19, subsecs. 96(10) and (11), para. 55(5)(a) 
applicable to dividends received after June 20, 1996 and para. 55(5)(c) applicable to 
1995 et seq. The paras. formerly read: 


(a) the portion of any capital gain attributable to any income that is expected to 
be earned or realized by a corporation after the time of receipt of the dividend 
referred to in subsection (2) shall, for greater certainty, be deemed to be a portion 
of the capital gain attributable to anything other than income; . 


(c) the income earned or realized by a corporation for a period throughout which 
it was a private corporation shall be deemed to be its income for the period oth- 
erwise determined on the assumption that no amounts were deductible by. the 
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corporation by reason of section 37.1 of this Act or paragraph 20(1)(gg) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 


Para. 55(5)(e) amended by 1995, c. 3, subsec. 16(6), applicable to dividends received 
after February 21, 1994, other than dividends received as part of a transaction or event 
or a series of transactions or events that was required on February 22, 1994 to be car- 
ried out pursuant to a written agreement entered into before February 22, 1994. Para. 
(e) formerly read: 


(e) in determining whether two or more persons are dealing with each other at 
arm’s length, persons shall be deemed to be dealing with each other at arm’s 
length and not to be related to each other if one is the brother or sister of the 
other; and 
Selected Cases [subsec. 55(5)]: Nassau Walnut Investments Inc. V. R., [1998] 1 
C.T.C. 33 (FCA) (Provision available to taxpayers assessed under subsec. 55(2)). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


1.T. Technical News: 7 (subsection 55(2) — recent cases); 16 (Brelco Drilling); 33 
(income earned or realized — Kruco); 34 (safe income calculation — Kruco). 


Proposed Addition — 55(6) 


(6) Unlisted shares deemed listed — A share (in this subsec- _ 


tion referred to as the “reorganization share”) is deemed, for the 
purposes of subsection 116(6) and the definition “taxable Cana- 
dian property” in subsection 248(1), to be listed on a designated 
stock exchange if 


(a) a dividend, to which subsection (2) does not apply because 
of paragraph (3)(b), is received in the course of a 
reorganization; 


(b) in contemplation of the reorganization 


(i) the reorganization share is issued to a taxpayer by a pub- 
lic corporation in exchange for another share of that corpo- 
ration (in this subsection referred to as the “old share’’) 
owned by the taxpayer, and 


(ii) the reorganization share is exchanged by the taxpayer 
for a share of another public corporation (in this subsection 
referred to as the “new share”) in an exchange that would 
be a permitted exchange if the definition “permitted ex- 
change” were read without reference to paragraph (a) and 
subparagraph (b)(ii) of that definition; 


(c) immediately before the exchange, the old share 

(i) is listed on a designated stock exchange, and 

(ii) is not taxable Canadian property of the taxpayer; and 
(d) the new share is listed on a designated stock exchange. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 25(8), 
will add subsec. 55(6), applicable to shares that are issued after April 26, 1995, ex- 
cept that for the period before December 14, 2007, the references to “designated 
stock exchange” are to be read as references to “prescribed stock exchange”. 


Technical Notes (July 2010): New subsection 55(6), which applies to shares 
issued after April 26, 1995, treats a taxpayer’s unlisted shares of a public corporation 
(“reorganization shares”) — that were issued to the taxpayer and redeemed in the 
course of a tax-deferred reorganization spin-off by the public corporation — to be 
listed on a prescribed stock exchange. This subsection ensures that the shares are 
listed on a prescribed stock exchange for the purposes of the clearance certificate rule 
in subsection 116(1) and the definition “taxable Canadian property” in subsection 
248(1). However, for this treatment to apply, the following conditions must be met: 


* a dividend must be received in the course of the reorganization to which the anti- 
avoidance rule in subsection 55(2) does not apply because of the exception for 
certain spin-off butterfly transactions in paragraph 55(3)(b); 


* in contemplation of the reorganization 


— the reorganization share must be issued to a taxpayer by a public corporation 
in an exchange for another share of that corporation (the old share) owned 
by the taxpayer, and 


—— the reorganization share must be exchanged by the taxpayer for a new share 
of another public corporation in an exchange that would be within the mean- 
ing of the definition “permitted exchange” in subsection 55(1) if that defini- 
tion were read without reference to paragraph (a) and subparagraph (b)(ii) of 
that definition. In other words, the exchange occurs in contemplation of a 
public corporation transacting a spin-off reorganization; 


* immediately before the exchange, the old share 
— must be listed on a prescribed stock exchange, and 


— must not be taxable Canadian property of the taxpayer; and 


* the new share must be listed on a prescribed stock exchange. 
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Letter from Dept. of fetes yin 6 2000: 


Shares and A Reorganisation Shares. The Reorganisation S Shar 
on a stock ¢ hange prescribed in the Income Tax Regulations (a fe stock 
exchange” ’). The [xxx] Reorganisation Shares will be exchanged for Newco commor 
shares (the “Newco Shares”). The Newco Shares will be listed on a prescribed sipee 
exchange. [xxx] Pecresnination Shares wl ee redeemed hig cna as 

terfly Teorganisation. — a : 


Because of Bbpcec seal sao) of the incopy Tax ‘Act (the * Act”), the [xxx] : 
nag Shares will be. considered to be taxable Canadian meee ie 


taxable Canady property status of the [xxx] Reorganisation. Shas will also. cause : 
the Newco Shares acquired in exchange for a shareholder’s Reorganisation Shares to we 
be taxable Canadian property of the shareholder even though the Newco Shares wil 
be listed on a prescribed stock exchange. In addition, the [xxx] Reorganisation 
Shares will not be considered to be excluded property for the purpose of subsection 

116(3) of the Act hy oad paragraph 116(6)() of the Act will not ebony fe to those 

slates, 


In these circumstances, we agree that the Newco Shares held by a aia tes . 
were acquired by the shareholder in exchange for the Reorganisation Shares in the 


course of the butterfly reorganisation, should not be considered to be taxable Cana- 


dian property of the shareholders for the purposes of the Act. Consequenily, we will 
recommend to the Minister of Finance that amendments to the Act be introduced to - 
ensure that the [xxx] Reorganisation Shares held by a shareholder of [xxx] will not 
be considered to be taxable Canadian property of the shareholder for the purposes of 
the Act. 


You have also expressed a concern that shareholders may be prevented Rees a 
ing, under subsection 85.1(1) of the Act, to include in computing their incomes a loss © 
arising from the disposition of their Reorganisation Shares in exchange for Newco. 
Common Shares because of the application of paragraph 40(3.5)(b) of the Act. 


The stop-loss rule in subsection 40(3.4) of the Act suspends the loss that would oth- 
erwise be realized on a transfer of a non-depreciable capital property to an affiliated 
person. For the | purposes of this rule, paragraph 40. 5)(b) provides that a share that 
is acquired i in exchange for another share in a transaction to which section 85.1 ap- 
plies is deemed to be a property identical to the other share. This ensures, for exam- 
ple, that a loss that is deferred on the transfer of a share to an affiliate will not be 
recognized at the time the share is subsequently replaced by the affiliate in a share- 
for-share exchange with another corporation under that provision. Even though it 
may be argued that the former share is no longer held by an affiliated person (since : 
that share no longer exists), paragraph 40(3.5)(b) causes the new share in effect to — 
take its place for this purpose. _ 


We agree that from a policy point of view, in a transaction to which section 85.1 
applies, it ought to be possible for the vendor (as defined in that subsection) to realize 

a loss on the transfer of the exchanged shares to the purchaser corporation in ex- 

change for shares of the purchaser, provided that the purchaser is not affiliated with 

the vendor. We will recommend that the Act be amended to ensure that this result 

obtains in the context of the transaction that you have described. We do not, how-_ 
ever, anticipate recommending that this change be implemented in the particular 

manner proposed in your letter — through a new exclusion in subsection 85.1(2). 
This would have the incidental effect of removing a whole class of transactions from 

the application of paragraph 85. 1(D®), a result which we do not aan — be 

appropriate in policy terms. 


We will recommend that the amendments described above be included in a future bill 
containing technical amendments to the Act. While I cannot, as you know, offer any — 
assurance that either the Minister or Parliament will agree with our recommenda- 
tions, I hope that this statement of our position is helpful to you. ~ 


Yours sincerely, 
Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. of Finance, Feb. 28, 2001: 
Dear [xxx]: 

This is in response to your letter of December 20, 2000 to Davine Roach of ie 
Department regarding a proposed series of transactions under which a public corpo- _ 


ration (“Opco”) in the course of a butterfly — iets certain of its 
property to a new corporation (“Newco”). : 


Our understanding of the facts of the proposed transaction is pat ach common 
currently held by an Opco shareholder will be exchanged for a new common share 


and a special share of Opco. This exchange will be governed by section 86 of the 


Income Tax Act (the “Act’”). The special shares of Opco will be redeemable and will | 
not be listed on a prescribed stock exchange. Newco will acquire all the special 
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Selected Cases [s. 55]: 943963 Ontario Inc. v:.R., [1999] 4 C.T.C: 2119 (TCC) 
(Part IV tax applicable. to, all dividends and deemed dividends, including those from 
“safe income’’): 


Definitions [s. 55]: “acquired” —55(3.2)(e), (f); 139.1118), 256(7); “acquiror” — 
55(1)““permitted exchange’’(b); “acquisition of control” — 55(3.2)(g), 55(5)(e), 256(7), 
(8); “adjustment time” — 14(5), 248(1); “affiliate” — 55(5)(d); “allowable capital 
loss” — 38(b), 248(1); “amount” — 248(1); “arm’s length” — 55(4), 55(5)(e), 251(1); 
“brother” — 252(2); “business” —248(1); “Canada” — 255; “capital gain”, “capital 
loss” —39(1), 248(1); “capital property” —'54, 248(1); “class of shares’”'— 248(6); 
“control”, “controlled” — 55(3.2)(g), 55(5)(e), 139.118), 256(6)—(9); “corporation” — 
55(3.2)(b), 248(1), Interpretation Act 35(1); “cumulative eligible capital’ — 14(5), 
248(1); “designated stock exchange” — 248(1), 262; “disposition” — 248(1); “distrib- 
uting corporation” — 55(1)“distribution”; “‘distribution” — 55(1); “dividend” — 
248(1); “dividend payer’ — 55(3)(a)(iii)(A); “dividend recipient” — 55(3); “eligible 
capital property” — 54, 248(1); “foreign: affiliate’ —95(1), 248(1); “foreign ven- 
dor’ — 55(3.1)(a);. “income earned or realized...” — 55(5)(b), (c); “individual”, “non- 
resident” — 248(1);. “participant” — 55(1)“permitted exchange’’(b); “permitted acqui- 
sition’, “permitted exchange”, “permitted redemption” — 55(1); “person” — 248(1); 
“proceeds of disposition” — 55(3.01)(d); “property” — 248(1); “public corpora- 
tion” — 89(1), 248(1); “qualified person’ —55(1); “qualifying share’ — 192(6), 
248(1) [not intended to apply to s. 55], “related” — 55(3.01)(a), 55(3.2)(c), (d), 
55(5)(e), 251(2); “resident in Canada” — 250; “safe-income determination time” — 
55(1); “series of transactions” — 248(10); “share”, “shareholder” — 248(1); “sis- 
ter” — 252(2); “specified class”, “specified corporation” — 55(1); “specified share- 
holder” — 55(3.2)(a), 553.3), 248(1);“‘specified wholly-owned corporation” — 55(1); 
“subsidiary wholly-owned corporation” — 248(1); “taxable Canadian corporation” — 
89(1), 248(1); “taxable Canadian property” — 248(1); “taxable capital gain’ — 38(a), 
248(1); “taxable dividend” — 89(1), 248(1); “tax-free surplus balance” — Reg. 
5905(5.5); “taxpayer” — 248(1); “transferee” — 55(1)“distribution”; “transferee cor- 
poration” — 55(1)“distribution”, 55(3.2)(h);\ “trust” — 104(1), 248(1), (3); “‘unre- 
lated” —55(3.01)(a); “vendor” — 55(3.1)(b)(i). 


S. 56(1)(a)(v) 


. Subdivision d — Other Sources of Income 


56. (1) Amounts to be included in income for year — With- 
out restricting the generality of section 3, there shall be included in 
computing the income of a taxpayer for a taxation year, 


(a) pension benefits, unemployment insurance 
benefits, etc. — any amount received by the taxpayer in the 
year as, on account or in lieu of payment of, or in satisfaction of, 


(i) a superannuation or pension benefit including, without 
limiting the generality of the foregoing, 


(A) the amount of any pension, supplement or spouse’s or 
common-law partner’s allowance under the Old Age Se- 
curity Act and the amount of any similar payment under a 
law of a province, 


(B) the amount of any benefit under the Canada Pension 
Plan or a provincial pension plan as defined in section 3 
of that Act, 


(C) the amount of any payment out of or under a specified 
pension plan, and 


(C.1) the amount of any payment out of or under a foreign 
retirement arrangement established under the laws of a 
country, except to the extent that the amount would not, if 
the taxpayer were resident in the country, be subject to 
income taxation in the country, 


but not including 


(D) the portion of a benefit received out of or under an 
employee benefit plan that is required by paragraph 
6(1)(g) to be included in computing the taxpayer’s in- 
come for the year, or would be required to be so included 
if that paragraph were read without reference to subpara- 
graph 6(1)(g)(i), 

(E) the portion of an amount received out of or under a 
retirement compensation arrangement that is required by 
paragraph (x) or (z) to be included in computing the tax- 
payer’s income for the year, and 


(F) a benefit received under section 71 of the Canada 
Pension Plan or under a similar provision of a provincial 
pension plan as defined in section 3 of that Act, 


(ii) a retiring allowance, other than an amount received out of 
or under an employee benefit plan, a retirement compensa- 
tion arrangement or a salary deferral arrangement, 


(iii) a death. benefit, 
(iv) a benefit under the Unemployment Insurance Act, other 
than a payment relating to a course or program designed to 


facilitate the re-entry into the labour force of a claimant 
under that.Act, or a benefit under Part I, VIIL or VIII.1 of the 


f-Employed Act, to incl 
ts received under P: 


LENS 


(v) a benefit under regulations made under an appropriation 
Act providing for a scheme of transitional assistance benefits 
to persons employed in the production of products to which 
the Canada-United States. Agreement on Automotive Prod- 
ucts, signed on January 16, 1965 applies, or 


275 


S. 56(1)(a)(vi) 


(vi) except to the extent otherwise required to be included in 
computing the taxpayer’s income, a prescribed benefit under 
a government assistance program; 


(vii) [Repealed] 


amended by 
8 ofa 


This spendracat applies to te 2006 and subsequent tion years and i is ; conse- . 
hoieagee to the introduction of set new _ ot cons Insurance Plan 


Dept ‘of Finance news release 2005-050, July 19, 2005: linen 10 to be 7 
Recommended to the Income Tax Act With Respect to - ees Parental Insur- 
ance Plan : : 


The Department of Finance today indicated its intention to rec coon Sadan 
to the Income Tax Act to provide for the tax treatment of benefits. and premiums 
under the Québec Parental. Insurance Plan 0 Ey which i is expected to come into 
force on January 1, 2006. : 


The QPIP will replace atety. and parental, bench cupenly eit nde the 
employment insurance (EI) program for eligible Quebec residents. EI premiums for 
employers and employees in Quebec will be reduced to reflect the fact that Quebec 
residents will no longer receive maternity and parental benefits under EI. QPIP pre- 
miums will be collected directly by the Province of Quebec. 


The proposed amendments would ensure that the federal tax treatment of QPIP pre- 
miums and benefits is consistent with the federal tax treatment of EI Bayes and 
benefits. _ Specifically: ; 


by » Benefits paid under the QPIP would be included in the ee of an ae 
dual’ i income [56(1)(ay(iv) — - ed. it 


° Employees would be cline. for a federal s cusetusabis’ ¢ tax ‘credit for QPIP 
premiums paid, to be provided at the same rate as the federal non-refundable tax 
; credit for EI premiums [118. 7 —ed.]. 


° Employers would be able to deduct premiums paid oe he plan i in the calcula- 
tion of their income [9(1), and 8d), 9) for individuals — -ed.]. 


© The self-employed would be eligible fora ‘non-refundable tax credit for the em- 
ployee’s share of QPIP premiums [118.7 — ed.) and a tax deduction for the em- 
ployer’s share [9(1) — ed.], where the calculation of these sani is determined 
by the Province of Quebec. 


These amendments would apply to benefits received and premiums paid upon the 
implementation of the QPIP: It is intended that legislation to Lopnernae the oe 
amendments be introduced at the earliest opportunity. ee 


For further information, media may contact: David Gamble, Public Afiains and oe 
ations Division, (613) 996-8080. 


Related Provisions: 60(n)(v.1) — Boductian ies amounts nee i 


Related Provisions: 56(1)(r), 110(1)(g) — El Act Part II tuition assistance; 56(8) — 
Averaging, of CPP/QPP benefits where paid for earlier years; 56(12) — Distribution 
from foreign retirement arrangement; 57 — Certain superannuation or pension bene- 
fits; 60) — Transfer of superannuation benefits; 60(j.03), (j.04) — Deduction for re- 
payments of pension benefits; 60(.1) — Transfer of retiring allowances; 60(j.2) — 
Transfer to spousal RRSP; 60(n), (n.1) — Deduction for repayment of pension or bene- 
fits; 60(v.1) — UI/EI benefit repayment; 60.02(1)*eligible proceeds”(c) — Rollover of 
RPP payment to RDSP on death; 60.2(1) — Refund of undeducted past service AVCs; 
78(4) — Unpaid remuneration and other amounts; 81(1)(d)(g) — Certain pensions ex- 
empt from tax; 104(27)— Testamentary trust — income included under subpara. 
56(1)(a)(i); 104(28) — Death benefit flowed through trust; 110(1)(f) — Deductions for 
certain payments; 110(1)(h) — Grandfathering of 50% inclusion in income of U.S. so- 
cial security for taxpayers receiving benefits since before 1996; 110.2(1)“qualifying 
amount” — Retroactive spreading of certain lump-sum payments over prior years; 
118(3) — Pension income credit; 118.7 — Credit for UI/EI premium and CPP contri- 
butions; 128.1(10)“excluded right or interest”(a)(viii), (d), (g), (h) — Emigration — no 
deemed disposition of right to pension or retiring allowance; 139.1(12) — Conversion 
benefit on demutualization of insurance corporation; 146(5.2) — Transfer of commuted 
RPP to RRSP when employer insolvent; 147.4(4) — Amount deemed received when 
converting pension rights before 1997 to annuity contract commencing after age 69; 
153(1) — Withholding of tax at source; 212(1)(h), (j) — Pension and benefit payments 
to non-residents — withholding tax; 254 — Contract under pension plan; Canada-U.S. 
Tax Treaty:Art. XVIII — Pensions and annuities; Canada-U.S. Tax Treaty:Art. 
XXIX:7 — exemption for half of old age security paid to citizen of U.S. resident in 
Canada. 


Income Tax Act, Part I, Division B 


History: Cl. 56(1)(a)(i)(C) amended to substitute “specified pension plan” for “pre- 
scribed provincial pension plan”, by 2011, c. 24, subsec. 10(1), applicable to payments 
made after 2009. 


Para. 56(1)(a) amended to replace “spouse’s” with “spouse’s or common-law part- 
ner’s” by 2000, c. 12, Sch. 2, s. 7, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 2A8(TD) Commion-law 
partner’. 


Cl. 56(1)(a)(i)(F) added by 1998, c. 19, subsec. 9(1), applicable to 1997 et seq., except 
that cl. 56(1)(a)(i)(F) does not apply to benefits received before August 1997 by a tax- 
payer in respect of the death of an individual if the taxpayer is an estate that arose on or 
as a consequence of the death of the individual. 


Subpara. 56(1)(a)(iv) amended by 1998, c. 19, subsec. 97(1), deemed to have come into 
force on June 30, 1996. The subpara. formerly read: 


(iv) a benefit under the Employment Insurance Act, other than a payment relating 
to the cost of a course or program designed to facilitate the re-entry into the 
labour force of a claimant under that Act, 


Subpara. 56(1)(a)(iv) amended by 1996, c. 23, para. 187(d), to substitute “pnglaVient 
Insurance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 


Subpara. 56(1)(a)(vi) substituted for subparas. (vi), (vii), by 1994, c. 21, subsec. 25(1), 
applicable to benefits received after October 1991. Subparas. (vi) and (vii) formerly 
read: 


(vi) a benefit under the Labour Adjustment Benefits Act, or 


.(vii) an income assistance payment made pursuant to an agreement under section 
5 of the Department of Labour Act; 


Cl. 56(1)(a)(i)(C.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(1), applicable 
to payments received after July 13, 1990. 


Subpara. 56(1)(a)(iv) substituted by 1994, c. 7, Sch. Tl (1991,;.c. 49), subsec. 32(2), 
applicable to 1988 et seg. Subpara. 56(1)(a)(iv) formerly. read; 


(iv) a benefit under the Unemployment Insurance Act, 


Subpara. 56(1)(a)(vii) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(3), applica- 
ble to payments received after September 14, 1989. 


Selected Cases [para. 56(1)(a)]: Lessard y. R., [2007] 2 C.7.C. 2369 (TEC) 
(Power to dispose of money gave receipt the quality of income); Fawkes v. R., [2004] 5 
C.T.C. 2430 (TCC) (“In respect of” includes ‘in’ association with” loss of taxpayer’s 
position); Saardi v. R., [1999] 4 C.T.C. 2488 (TCC) (Taxpayer entitled to structure 
claim settlement to avoid amount becoming retiring allowance); Fournier y. R., [1999] 
4 C.T.C. 2247 (TCC) (Damages were not retiring allowance); Schwartz vy. Canada, 
[1996] 1 C.T.C. 303 (SCC) (Retiring allowance not related to employment which never 
started); Layton v. Canada, [1995] 2 C.T.C. 2408 (TCC) (Grant was not “income from 
a source”); Kaiser v. Canada, [1994] 2 C.T.C. 2385 (TCC) (Inherited IRA fund from 
U.S. taxable under clause 56(1)(a)(i)(C.1)); Williams v. Canada, [1992]'1 C.T.C. 225 
(SCC) (Benefits paid under Unemployment Insurance Act exempt from tax pursuant to 
Indian Act); Cewe, Jack, Ltd. v. Jorgenson, [1980] C.T.C. 314 (SCC) (Sum received in 
respect of dismissal not income); R. v. Herman, [1978] C.T.C, 442 (FCTD) (Amounts 
received as pension benefits from U.N. fund taxable as pension benefits); R. v. Atkins, 
[1976] C.T.C. 497 (FCA) (Sum received upon dismissal non-taxable damages). 


Regulations: 100(1)“remuneration”(b), (c), (d), (g) (withholding at source); 103(4), 
(6)(e) (withholding required for retiring allowance); 200(2)(e) (information return); 
5502 (prescribed benefits for 56(1)(a)(vi)); 7800 (Saskatchewan Pension Plan is pre- 
scribed provincial pension plan (to 2009), _ Specified pension plan (from 2010) for 
56(1)(a)@)(C)). 

Remission Orders: Willard Thorne Remission Order, P.C. 2002-2177 (remission of 
tax on retroactive lump sum payment of CPP benefits); Danielle Gareau Remission 
Order, P.C. 2003-774 (remission of tax on EI.benefits repaid in a later year); Janet 
Hall Remission Order, P.C. 2004-1336 (remission where CPP lump sum disability re- 
paid to wage loss replacement provider). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-91R4:,Employment at special work. sites or 
remote work locations; IT-167R6:; Registered pension plans — employee’s contribu- 
tions; IT-247: Employer’s contribution to pensioners’ premiums under provincial medi- 
cal and hospital services plans (archived); IT-337R4: Retiring allowances; IT-365R2: 
Damages, settlements and similar receipts; IT-397R: Amounts excluded from. in- 
come — statutory exemptions and certain service or RCMP pensions, allowances and 
compensation; IT-499R: Superannuation or pension benefits; IT-508R: Death benefits; 
IT-528: Transfers of funds between registered plans; IT-529: Flexible employee benefit 
programs. 


Registered Plans Compliance Bulletins: 3 (purchase of annuity under subsec. 
147.4(1)). 
Advance Tax Rulings: ATR-12: Retiring allowance; ATR-21: Pension benefit from 
an unregistered pension plan. 
Forms: RC4157: Employers’ Guide — Filing the T4A Slip and Summary Form; 
T4A(OAS) Supp: Statement of old age security; T4A: Information. 
(a.1) [death] benefits under CPP/QPP — where the tax- 
payer is an estate that arose on or as a consequence of the death 
of an individual, each benefit received under section 71 of the 
Canada Pension Plan, or under a similar provision of a provin- 
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cial pension plan as defined in‘section 3 of that Act; after July 
1997 and in the year in:respect of the death of the individual; 


Related Provisions: 56(8) — Averaging of benefits where paid for earlier ‘years. 
History: Para. 56(1)(a.1) added by 1998; °c. 19, subsec. 9(2), applicable to°1997 ez seq. 


Selected Cases [para. 56(1)(a.1)]: Goldberg Estate v. R., [2005] 5 C. TC. 2041 
(TCC) (Receipt by heirs different from receipt by Quebec estate). 


(a.2) [split] pension income reallocation — where the’ tax- 
payer is a pension transferee (as defined in subsection: 60. 03(1)), 
any amount that isa Split-pension amount. (as defined in that 
subsection) in respect of the PSUSION transferee for the taxation 
year; 
Related Provisions: 60. 03(2) — Effect of pension income’ splitting; 153(2) — 
Source deductions deemed withheld on behalf of transferee. 


History: Para. 56(1)(a.2) added by 2007,-c. 29, s,,3, applicable to 2007 et seq. 


(b) [Spousal or child] support — the total of all amounts 
each of which is:an'amount determined: by the formula 


A-(B+C). 
where 


A. is the total.of all amounts each of which is a support amount 
received after 1996 and before the end of the year by, the tax- 
payer from a particular person where the taxpayer and the 
particular person were living ‘separate and apart at the time 
the amount was received, 


B is the total of all amounts each of which is a child support 
~~ amount that became receivable by the taxpayer from the par- 
ticular person under an agreement or order on or after its 
commencement day and before the end of the year in respect 
of a period that began on or-after its commencement day, and 


C is the total of all amounts each of which is a support amount 
received after 1996 by the taxpayer from the particular per- 
son and included: in the: taxpayer’s income for a»preceding 
taxation year; : 


Related Provisions: 56.1 — Support payments; 56.1(4) — Definitions of “‘com- 
mencement day”, “support,;amount” and “child support-amount”;-60(b) — Parallel de- 
duction for payer; 60(c.2) — Repayment. of support payments; 110.2(1)“qualifying 
amount’ — Retroactive spreading of lump-sum payments over prior years; 
122.64(3) — Disclosure of name and address for enforcement of support payments; 
146(1)“earned income” — RRSP —earned income includes amounts under 56(1)(b); 
212(1)(f)— No withholding taxon support paid to non-resident; 248(1)“exempt. in- 
come play ey amount = not exempt income; 252(3) — Extended. meaning of 
“spouse” and “former spouse”; 257 — Formula cannot calculate to less than zero; Can- 
ada-U.S. Tax Treaty:Art. XVIII:6 — Child support exempt if paid by U.S. resident. 


History: The description of B in para. 56(1)(b) amended by 1998, c. 19, subsec. 97(2), 
applicable to amounts received after 1996. The description formerly read: - 


B ' is the total of all amounts each of which isa child support amount that be- 

‘came receivable by the taxpayer from the’ particular person ‘under an agree- 

ment or order on or after its commencement day and before the end of the 
year in respect of a period that. began. after;its commencement day, and 


Para. 56(1)(b) amended by 1997, c. 25, subsec. 8(1), applicable to amounts received 
after 1996. Para. (b) formerly read: 


(b) alimony — an amount received by, the taxpayer in the-year as; alimony or 
other allowance payable on a periodic basis for the maintenance of the taxpayer, 
children of the taxpayer or both the taxpayer and the children if the taxpayer, 
because of the breakdown of the taxpayer’s marriage, was living separate and 
apart from the spouse or former-spouse who was required to’ make the payment 
at the time: the payment was received and throughout the remainder of the year 
and the amount was received under a decree, order or judgment of a competent 
tribunal or under a written agreement; 


Para. 56(1)(b) substituted for former paras. (b) and (c) by 1994, c. 7, Sch. VIII (1993, c, 
24), subsec. 17(1), applicable to amounts received under a decree, order or judgment of 
a competent tribunal or under a written agreement, with respect:to-a breakdown of a 
marriage occurring after 1992. Paras. (b) and (c) formerly read: 


(b) alimony — any amount received by the taxpayer in the year, pursuant to 1a 
decree, order or judgment of a competent tribunal or pursuant to a written agree- 
ment, as alimony or other allowance payable on a periodic basis for the. mainte- 
nance of the recipient thereof, children of the marriage, or both the recipient and 
children of the marriage, if the recipient was living apart from, and was separated 
pursuant to a divorce, judicial separation or written separation agreement from, 
the spouse or former spouse required to make the payment at the time the pay- 
ment was received and throughout the remainder of the year; 


(c) ‘maintenance — any amount received by the taxpayer in the year, pursuant 
» to an order of a:‘competent tribunal, as an allowance payable on a periodic basis 


S. 56(1)(c.2) 


for the maintenance of the; taxpayer, children of the taxpayer, or, both: the tax=»: 

payer and children of the taxpayer if, at the time the payment was received and 

throughout the remainder of the year, the taxpayer was living apart from the tax- 
“-payeér’s spouse who was required to make the payment; 


Selected Cases [para: 56(1)(b)]: Badeaw v.R:,'(2002] 1 C.T.C: 2627 (TCC) 
(Factors considered in determination of amount to be received Uo not bind recipient to 
spend allowance accordingly); Ouellet v. R., [2001] 1 C.T.C. 2557 (TCC) (Court order 
declaring amounts to be tax free not binding on Minister); Nagy v. R., [2001] 1 C.T.C. 
2540 (TCC) (Discretion to use funds need not be absolute discretion); Drapeau y. R., 
(2000] 1 C.T.C: 2589 (TCC) (No constructive trust created; amounts taxable); Pelletier 
v. Canada, [1995] 1 C.T.C. 2327 (TCC) (Replacement of periodic payments with lump 
sum by supplementary agreement resulted in non-taxability); Thibaudeau y. Canada, 
[1995] 1°C.T.C. 382’ (SCC); rev’g [1994] 2 C.T-C. 4 (FCA); rev’g [1992] 2 C.T.C. 
2497 (TCC) (Provision is not unconstitutional under subsec. 15(1) of the Charter); 
Gagnon, v. R., [1986] 1.C.T.C. 410 (SCC) (Stated purposes of amounts. not affecting 
nature of allowance paid to taxpayer); R. v. Sigglekow, [1985] DCAM OP (FCTD) 
(Amount received included in taxpayer’s income despite divorce decree providing for- 
mer husband to pay “tax-free” amount); R. v. Sills, [1985] 1.C.T.C. 49 (FCA); leave to 
appeal to SCC refused (1986), 68 N.R. 320 (note) (Sums payable on periodic basis 
remain allowances even if not paid on time). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-325R2: Property 
transfers after separation, divorce and annulment, IT-530R: Support payments. 


Forms: P102: Support payments (pamphlet); T1157: Election for child support pay- 
ments; T1158: Registration of family support payments. 


(c), (c.1) [Repealed] 
History: Para. 56(1)(c) repealed by 1997, c. 25, subsec. 8(1), deere to amounts 
received after 1996. Para. (c) formerly read: 


(c) maintenance — an amount received by the taxpayer in the year as an allow- 
ance payable on a periodic basis for the maintenance of the taxpayer, children of 
the taxpayer or both the taxpayer and the children if 


(i) at the time the amount was received and throughout the remainder of the 
year the taxpayer was living separate and apart from the person who was 
required to make the payment, 


(ii) the person who was required to make the payment is the natural parent of 
a child of the taxpayer, and 


(iii) the amount was received under an order made by a competent tribunal 
in accordance with the laws of a province; 


Para. 56(1)(c) substituted for para. (c.1) by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
17(2), applicable to amounts received under an order made after 1992. Para. (c.1) for- 
merly read: 


(c.1) idem — any amount received by the taxpayer in the year, pursuant to an 
order made by a competent tribunal in accordance with the laws of a province, as 
an allowance payable on a periodic basis for the maintenance of the taxpayer, the 
children of the taxpayer or both the taxpayer and the children of the taxpayer if 


(i) the order was made 
(A) after February 10, 1988, or 
(B) before February 11, 1988 and the taxpayer and the person required 
to pay the amount jointly elected in writing before the end of the year to 
have this paragraph and paragraph 60(c.1) apply with respect to all those 
amounts, 


(ii), at the time the amount was received and throughout the remainder of the 
year, the taxpayer was living apart from the person required to pay the 
amount, and 


(iii) the person required to pay the amount is a person of the opposite sex 
who 


(A) before the date of the order cohabited with the eas Hees in a conju- 
gal relationship, or 


(B) is the natural parent of a child of the taxpayer; 


Selected Cases [para. 56(1)(c)]: R. v. Sigglekow, [1985] 2 C.T.C. 251 (FCTD) 
(Amount received included in taxpayer’s income despite divorce decree providing for- 
mer husband to pay “tax-free” amount); James v. R., [1985] 1 C.T.C. 239 (FCTD) 
(Maintenance payments included in taxpayer’s income notwithstanding that payments 
made late and in smaller amounts). 


(c.2) reimbursement of support payments — an amount 
received by the taxpayer in the year under a decree, order or 
judgment of a competent tribunal as a reimbursement of an 
amount deducted under paragraph 60(b) or (c), or under para- 
graph 60(c.1) as it applies, in computing the taxpayer’s income 
for the year'or a preceding taxation year to decrees, orders and 
judgments made before- 1993; 

Related Provisions: 60(c.2) — Parallel deduction to spouse; 146(1)“earned in- 

come” (b) — Amount under 56(1)(c:2) included. in}RRSP earned income. 


History: Para. 56(1')(c:2) added by 1994, c. 7, Sch. VII (1993, c: 24), subsec.'17(3), 
applicable to payments received after 1990. 
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Interpretation Bulletins: IT-530R: Support payments. 


(d) annuity payments — any amount received by the tax- 
payer in the year as.an annuity payment other than an amount 


(i) otherwise required to be included in computing the tax- 
payer’s income for the year, 


(ii) with respect to an interest in an annuity contract to which 
subsection 12.2(1) applies (or would apply if the contract had 
an anniversary day in the year at a time when the taxpayer 
held the interest), or 


(iii) received out of or under an annuity contract issued or 
effected as a TFSA; 
Related Provisions: 12.2(1) — Life insurance annuities; 56(1.1) — Definitions in 
12.2(11) apply; 58 — Government annuities and like annuities; 60(a) — Deduction of 
capital element, 128.1(10)“excluded right or interest”(f)(i) — Emigration — no 
deemed disposition of right to annuity contract; 146.2(7) — Amount accruing inside 
TFSA not taxable; 153(1)(f) — Withholding at source; 207.061 — Certain amounts in- 
cluded in TFSA holder’s income; 212(1)(0) — Withholding tax on annuity payment to 
non-resident. 
History: Subpara. (iii) added to para. 56(1)(d), by 2009, c. 2, subsec. 13(1), applicable 
to 2009 et seq. 
Subpara. 56(1)(d)(ii) substituted for subparas. (ii), (iii), by 1994, c. 7, Sch. II (1991, c. 
49), subsec. 32(4), applicable to contracts last acquired after 1989. Subparas. 
56(1)(d)(i1), (iii) formerly read: 


(ii) with respect to an interest in an annuity contract to which subsection 12.2(1) 
applies or would apply if the interest had been last acquired after December 19, 
1980 and before December 2, 1982 (other than a contract to which subsection 
12.2(1) does not apply in the year by reason of subsection 12.2(6) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952), or 


(iii) with respect to an interest in an annuity contract to which subsection 12.2(3) 
applies; 


Selected Cases [para. 56(1)(d)]: Thibault v. R., [1975] C.T.C. 587 (FCTD) (Inter- 
est on monthly payments and indemnity amounts taxable income when calculated on 
annuity basis). 

Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees; IT- 
365R2: Damages, settlements and similar receipts. 

1.T. Technical News: 25 (health and welfare trusts). 


Advance Tax Rulings: ATR-40: Taxability of receipts under a structured settlement; 
ATR-50: Structured settlement; ATR-68: Structured settlement. 


(d.1) [Repealed under former Act] 


(d.2) idem [annuity payments] — any amount received out 
of or under, or as proceeds of disposition of, an annuity the pay- 
ment for which was 


(i) deductible in computing the taxpayer’s income because of 
paragraph 60(1) or because of subsection 146(5.5) of the In- 
come Tax Act, Chapter 148 of the Revised Statutes of Can- 
ada, 1952, 


(ii) made in circumstances to which subsection 146(21) ap- 
plied, or 


(iii) made pursuant to or under a deferred profit sharing plan 
by a trustee under the plan to purchase the annuity for a ben- 
eficiary under the plan; 

Related Provisions: 60.2(1)— Refund of undeducted past service AVCs; 


147(2)(k)(vi) — Purchase of annuity by DPSP; 147(10.6) — Purchase of annuity by 
DPSP before 1997. 


History: Subpara. 56(1)(d.2)(iii) added by 1997, c. 25, subsec. 8(2), applicable to 1996 
et seq. 

Para. 56(1)(d.2) substituted by 1994, c, 21, subsec. 25(2), applicable to 1992 et seq. 
Para. (d.2) formerly read: 


(d.2) any amount received out of or under, or as proceeds of disposition of, an 
annuity the payment for which was deductible in computing the taxpayer’s in- 
come by reason of paragraph 60(1) of this Act or subsection 146(5.5) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-517R: Pension tax credit (archived). 
(ec) disposition of income-averaging annuity contract — 
any amount received by the taxpayer in the year as, on account 
or in lieu of payment of, or in satisfaction of, proceeds of the 
surrender, cancellation, redemption, sale or other disposition of 
an income-averaging annuity contract; 


Income Tax Act, Part I, Division B 


Related Provisions: 153(1)(k) — Withholding of tax at source; Canada-U.S. Tax 
Treaty:Art. XVIII:3 — Pension income excludes payment from IAAC. 


Regulations: 208 (information return). 
(f) idem — any amount deemed by subsection 61.1(1) to have 
been received by the taxpayer in the year as proceeds of the dis- 
position of an income-averaging annuity contract; 

Related Provisions: 212(1)(n), 214(3)(b) — Non-resident withholding tax. 

Regulations: 208 (information return). 
(g) supplementary unemployment benefit plan — 
amounts received by the taxpayer in the year from a trustee 
under a supplementary unemployment benefit plan as provided 
by section 145; 


Related Provisions: 6(1)(a)(i) — Employer-paid premiums not a taxable benefit; 
145(3) — Amounts received taxable; 146(1)“earned income”(b)— Amount under 
56(1)(g) included in RRSP earned income; 153(1)(e) — Withholding of tax at source. 


Regulations: 100(1)“remuneration’’(e) (withholding at source). 
(h) registered retirement savings plan, etc. — amounts 
required by section 146 in respect of a registered retirement sav- 
ings plan or a registered retirement income fund to be included 
in computing the taxpayer’s income for the year; 
Related Provisions: 56(1)(t) — RRIF inclusion under 146.3; 60.2(1) — Refund of 
undeducted past service AVCs; 139.1(12) — Conversion benefit on demutualization of 
insurance corporation; 146(8) — Benefits taxable; 148(8.1) — Inter vivos transfer to 
spouse; 153(1)(j) — Withholding of tax at source. 
Regulations: 214 (information return). 
Interpretation Bulletins: IT-307R4: Spousal or common-law partner registered re- 
tirement savings plans. 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 


(h.1) Home Buyers’ Plan — amounts required by section 
146.01 to be included in computing the taxpayer’s income for 
the year; 

Related Provisions: 146.01(4), (5), (6) — Income inclusions. 

History: Para. 56(1)(h.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 17(4), 

applicable to 1992 er seq. 
(h.2) Lifelong Learning Plan — amounts required by section 
146.02 to be included in computing the taxpayer’s income for 
the year; 

Related Provisions: 146.02(4), (5), (6) — Income inclusions. 

History: Para. 56(1)(h.2) added by 1999, c. 22, s. 15, applicable to 1999 et seq. 


(i) deferred profit sharing plan — amounts received by the 
taxpayer in the year under a deferred profit sharing plan as pro- 
vided by section 147; 
Related Provisions: 60(j.2) — Transfer to spousal RRSP; 139.1(11), (12) — Con- 
version benefit on demutualization of insurance corporation; 147(10) — Amounts re- 
ceived from DPSP taxable; 153(1)(h) — Withholding of tax at source; 212(1)(m) — 
DPSP payments to non-residents. 


Selected Cases [para. 56(1)(i)]: R. v. Powell, [1980] C.T.C. 382 (FCTD) (Amount 
of increase in value from time of acquisition of shares in DPSP included in income). 
Regulations: 100(1)“remuneration”(f) (withholding at source). 

Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived). 

Advance Tax Rulings: ATR-31: Funding of divorce settlement amount from DPSP. 


(j) life insurance policy proceeds — any amount required 
by subsection 148(1) or (1.1) to be included in computing the 
taxpayer’s income for the year; 
Related Provisions: 148(9)‘‘adjusted cost basis’”C — increase in AC basis. 
Regulations: 217 (information return). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 
Forms: RC257: Request for an information return program account (RZ); TS: State- 
ment of investment income; T5 Summ: Return of investment income. 
(k) certain tools of an employee, re proceeds — all 
amounts received in the year by a person or partnership (in this 
paragraph referred to as the “vendor’’) as consideration for the 
disposition by the vendor of a property the cost of which was 
included in computing an amount under paragraph 8(1)(r) or (s) 
in respect of the vendor or in respect of a person with whom the 
vendor does not deal at arm’s length, to the extent that the total 
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of those amounts received in respect of the disposition: in the 
year and in preceding taxation years exceeds the total of the cost 
tothe vendor of the: property immediately before the disposition 
and_all amounts included in respect of the disposition under this 
paragraph in computing the vendor’s income for a preceding 
taxation year, unless the property was acquired by the vendor in 
circumstances to which subsection 85(5.1) or subsection 1) 
applied; 


History: Para. 56(1)(k) amended by 2007, c. 2, subsec. 6(1), applicable to 2006 et seq. 
It formerly read: 


(k) apprentice tools, re proceeds — all amounts received in the year by a per- 
son or partnership (in this paragraph referred to as the “vendor’’) as consideration 
for the disposition by the vendor of a property the cost of which was included in 
computing an amount under paragraph 8(1)(r) in respect of the vendor or in re- 
spect of a person with whom the vendor does not deal at arm’s length, to the 
extent that the total of those amounts received in respect of the disposition in the 
year and in preceding taxation years exceeds the total of the cost to the vendor of 
the property immediately before the disposition and all amounts included in re- 
spect of the disposition under this paragraph in computing the vendor’s income 
for a preceding taxation year, unless the property was acquired by the vendor in 
circumstances to which subsection 85(5.1) or subsection 97(5) applied; 


Para. 56(1)(k) added by 2002, c. 9,.s..24, applicable to, 2002 et seq. 


(1) legal expenses [awarded or reimbursed] — amounts 
received by the taxpayer, in the year as 


(1): legal costs awarded to the taxpayer by a court on an ap- 
peal in relation to an assessment of any tax, interest or penal- 
ties referred to in paragraph 60(0), 


(ii) reimbursement of costs incurred in relation to.a decision 
of the Canada, Employment and Immigration Commission, 
the Canada Employment and Insurance Commission, a board 
of referees or an umpire under the Unemployment Insurance 
Act or the Employment Insurance Act, or 


(iii) reimbursement of costs. incurred in relation to an assess- 
ment or a decision under the Canada Pension Plan or a pro- 
vincial pension plan as defined in section 3 of that Act, 


if with respect to that assessment or decision, as the case may 
be, an amount has been deducted or may be deductible under 
patagraph 60(0) in computing’ the taxpayer’s income; 
Related Provisions: 60(0) — Expense of objection or appeal; 152(1.2)— Rule ap- 
plies to determination of losses as well as assessment. 


History: Subpara. 56(1)(1)(ii) amended by 1998; c. 19, subsec. 97(3), deemed to have 
come into force on June 30, 1996. The subpara. formerly read: 


(ii) reimbursement of costs incurred in relation to a decision of the Canada Em- 
ployment Insurance Commission, a board of referees or an umpire under the Em- 
ployment Insurance Act, or 


Subpara. 56(1)(1)Gi) amended by 1996, c. 23, para. 187(d), to substitute “Employment 
Insurance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 


Para. 56(1)(1) amended by 1996, c. 11, para. 99(c), to substitute “Canada Employment 
Insurance Commission” for “Canada Employment and Immigration Commission’, in 
force July 12, 1996. 


Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


(1.1) idem — amounts received by the taxpayer in the year as an 
award or a reimbursement in respect of legal expenses (other 
than those relating to a division or settlement of property arising 
out of, or on a breakdown of, a marriage or common-law. part- 
nership) paid to collect or establish a right to a retiring allow- 
ance or a benefit under a pension fund or plan (other than a ben- 
efit under the Canada Pension Plan or a provincial pension plan 
as defined in section 3 of that Act) in respect of employment; 


Related Provisions: 60(0.1) — Deductions in computing income — legal expenses 
in respect of retiring allowances and pension benefits. 


History: Para. 56(1)(,1).amended by 2000, c. 12, Sch. 2, s..9, to replace “marriage” 
with “marriage or common-law partnership”, applicable to 2001 et seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 248(1)“common- 
law partner”. 


Para. 56(1)(1.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 17(5), to substi- 
tute “an award or a reimbursement” for “an award or reimbursement” and “arising out 
of, or on a breakdown of, a marriage” for “arising from a marriage or other conjugal 
relationship” and. applicable after 1992. 


S. 56(1)(n) 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-337R4: Retiring 
allowances. 


(m) [Repealed] 


History: Para. 56(1)(m), repealed by 1996, c,.23;.s. 172, in force January 1,.1998. It 
formerly read: 


(m) training allowance — amounts received by the taxpayer in the year as or on 
account of a training allowance paid to the taxpayer under the National Training 
Act, except to the extent that they were paid to the taxpayer as or on account of 
an allowance for the taxpayer’s persbrals\ or living expenses while the taxpayer 
was away from home; 


es Proposed Addition — 56(1)(m) 
ebt re red [non-competitior agree- 
me t] - any: amount: teceived by the taxpayer, or by a person 
who does not deal at arm’s length with the taxpayer, in the 


year on account of a debt in tespect of which a deduction was 


made under paragraph 60(f) in ey: the pl cade s ine” 
for a preceding taxation sear ‘ 


1 The’ July 16, 2010 draft legislation (Part 1 — technical), subse 26(2), 
Pi phi Sigs after Sak 5 20 en 


@) See tina, ee etc. — the amount, if any, by 
which 


(i) the total of all amounts (other than amounts described in 
paragraph (q), amounts received in the course of business, 
and amounts received in respect of, in the course of or by 
virtue of an office or employment) received by the taxpayer 
in the year, each of which is an amount received by the tax- 
payer as or on account of a scholarship, fellowship. or bur- 
sary, or a prize for achievement in a field of endeavour ordi- 
narily carried on by the taxpayer (other than a prescribed 
prize), 


exceeds 


(ii) the taxpayer’s scholarship exemption for the: yearscom- 
puted under subsection (3); 


Related Provisions: 56(1)(p) — Income inclusion — refund of scholarships, bursa- 
ries and research grants; 56(3), (3.1) — Amount of scholarship exemption; 60(q) — 
Refund of. income payments; 62(1)— Moving expenses; 63(3)“earned income’(b), 
64(b)(i)(A) — Amount under 56(1)(n) is earned income for child care expenses and for 
disability supports deduction; 115(2)(a)-(b.1), 115(2)(e)Gi) — Non-resident’s taxable 
income earned in Canada; 248(1) — Extended meaning’ of “personal or living ex- 
penses”; Canada-U.S. Tax Treaty:Art. XX — Students. 


History: The portion of para. 56(1)(n) after subpara. (i) amended by 2001, c. 17, sub- 
sec. 39(1), applicable to 2000 et seg. The portion formerly read: 


exceeds the greater of $500 and the total of all amounts each of which is the 
lesser of 


(i) the amount included under subparagraph (i) for the year in respect of a 
scholarship, fellowship, bursary or prize that is to be used by the taxpayer in 
the production of a literary, dramatic, musical or artistic work, and 


(iii) the total of all amounts each of which is an expense incurred by the 
taxpayer in the year for the purpose of fulfilling the conditions under which 
the amount described in subparagraph (ii) was received, other than 


(A) personal or living expenses of the taxpayer (except expenses in re- 
spect of travel, meals and lodging incurred by the taxpayer in the course 
of fulfilling those conditions and while absent from:the taxpayer’s usual 
place of residence forthe period to which the scholarship, fellowship, 
bursary or prize, as the case may be, relates), 


(B) expenses for which the taxpayer was reimbursed, and 


(C) expenses that are otherwise deductible in computing the taxpayer's 
income; 
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That portion of para. 56(1)(n) following subpara. (i) substituted by 1994, c. 7) Sch. II 
(1991, c. 49), subsec. 32(5), applicable to 1987 et seg. That portion formerly read: 
exceeds 
(ii) $500; 
Selected Cases [para. 56(1)(n)]: Bartley v. R., [2009] 2 C.T.C. 73 (FCA): aff’ g 
[2008] 5 C.T.C. 2403 (TCC) (Scholarship awards to children of employees not a taxa- 


ble benefit to employees); Waters v. R., [2007] 1 C.T.C. 2406,(TCC) (Payments taxable | 


as bursaries, despite undoing policy objective of legislation); Simser v. R., [2005] 1 
C.T.C., 229 (FCA); leave to appeal to SCC refused 2005 CarswellNat 1727 (Grant for 
disabled student considered “bursary”); Jones v. R., [2002] 3 C.T.C. 2483 (TCC) 
(Scholarship credited to student’s tuition account was amount received); Foulds v. R., 
[1997] 2 C.T.C. 2660 (TCC) (Prize for outstanding achievement in music not taxable); 
Cai v. Canada, [1996] 3 C.T.C. 2724 (TCC) (Taxpayer's presence in Canada was more 
than just as student); R. v. Savage, [1983] C.T.C. 393 (SCC) (Award received by em- 
ployee for passing self-improvement course was a “prize” for achievement); 
McLaughlin v. MNR, [1978] C.T.C. 602 (FCTD) (Prize for achievement not taxable 
when taxpayer not competing for award); R. v. Amyot, [1976] C.T.C. 352 (FCTD) 
(Grant used primarily to advance career of taxpayer is taxable). 

Regulations: 200(2)(a) (information return); 7700 (prescribed prize). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-178R3: Moving expenses; IT-257R: Canada 
Council grants; IT-340R: Scholarships, fellowships, bursaries and research grants — 
forgivable loans, repayable awards, etc.; IT-495R3: Child care expenses; IT-515R2: 
Education tax credit; IT-516R2: Tuition tax credit. 


(n.1) apprenticeship incentive grant — amounts received 
by the taxpayer in the year under the Apprenticeship Incentive 
Grant program administered by the Department of Human Re- 
sources and Social Development; 
Related Provisions: 8(1)(r)(ii)B(B)(11)2 — apprentice mechanics’ tools deduction 
based on amount of Apprenticeship Incentive Grant; 60(p) — Deduction where grant 
repaid; 63(3)“earned income”(b) — Grant is earned income for child care expenses. 


History: Para. 56(1)(n.1) added by 2007, c. 2, subsec. 6(2), applicable to 2007 et seq. 


(0) research grants — the amount, if any, by which any grant 
received by the taxpayer in the year to enable the taxpayer to 
carry on research or any similar work exceeds the total of ex- 
penses incurred by the taxpayer in the year for the purpose of 
carrying on the work, other than 


(i) personal or living expenses of the taxpayer except travel 
expenses (including the entire amount expended for meals 
and lodging) incurred by the taxpayer while away from home 
in the course of carrying on the work, 


(ii) expenses in respect of which the taxpayer has been reim- 
bursed, or 


(iil) expenses that are otherwise deductible in computing the 

taxpayer’s income for the year; 
Related Provisions: 60(q)— Refund of income payments; 62(1) — Moving ex- 
penses; 63(3)“earned income’(b), 64(b)(i)(A) — Amount under 56(1)(0) is earned in- 
come for child care expenses and disability supports deduction; 115(2)(b.1), 
115(2)(e)Gi) — Non-resident’s taxable income earned in Canada; 146(1)earned in- 
come’’(b) — Amount under 56(1)(o) is éarned income for RRSP; 248(1) — Extended 
meaning of “personal or living expenses”; Canada-U.S. Tax Treaty:Art. XX — 
Students. 


Selected Cases [para. 56(1)(0)]: Ghali v. R., [2005] 4 C.T.C. 177 (FCA) (Funds 
received were research grants even if not within applied research protocol). 


Regulations: 200(2)(b) (information return). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-178R3: Moving expenses; IT-257R: Canada 
Council grants; IT-340R: Scholarships, fellowships, bursaries, business and research 
grants — forgivable loans and repayable awards, etc; IT-495R3: Child care expenses. 


(p) refund of scholarships, bursaries and research 
grants — amounts as described in paragraph 60(q) received by 
the taxpayer in the year from an individual; | 
Related Provisions: 56(1)(n) — Scholarships, bursaries, etc.; 60(q) — Refund of 
income payments. 
Interpretation Bulletins: IT-340R: Scholarships, fellowships, bursaries, and re- 
search grants — forgivable loans and repayable awards. 
(q) education savings plan payments — amounts in re- 
spect of a registered education savings plan required by section 
146.1 to be included in computing the taxpayer’s income for the 
year; 


Related Provisions: 146.1(7) — Amounts to be included in beneficiary’s income; 
212(1)(r) — RESP payments to non-residents, 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 

-(q.1) registered disability savings plan payments — 
amounts in respect of a registered disability savings plan re- 
quired by section 146.4 to be included in ile sarees the tax- 
payer’s income for the year; 

Related Provisions: 60(z)——Repayment deductible; 122.5( ec in- 
come”(a)(i) — Income not counted for purposes of GST/HST Credit; 122.6“adjusted 
income’’(a)(i) — Income not counted for purposes of Child Tax Benefit; 122.7(1)“ad- 
justed net income”(b) — Income not counted for purposes of Working Income Tax 
Benefit; 146.4(6) — Amount of disability assistance payment exceeding non-taxable 
portion is taxable; 180.2(1)‘‘adjusted income’’(a)(i) — Income not counted for purposes 
of Old Age Security clawback; 212(1)(r.1) — Non-resident withholding tax. 


History: Para. 56(1)(q.1) added by 2007, c. 35, s. 104, applicable to 2008 et seq.. 


(r) [government] financial assistance — amouits received 
in the year by the taxpayer as 


x) earnings supplements provided under a project sponsored 
by a government or government agency in Canada to en- 
courage individuals to obtain or keep employment, 


(ii) financial assistance under a program established by the 
Canada Employment Insurance Commission under Part II of 
the Employment Insurance Act, 


(iii) financial assistance under a program that is 


(A) established by a government or government agency in 
‘Canada or by an organization, 


(B) similar to a program established under Part IT of that 
Act, and | 


(C) the subject of an agreement between the government, 
government agency or organization and the Canada Em- 
ployment Insurance Commission because of section 63 of 
that Act, 


(iv) financial assistance provided under a program estab- 
lished by a government, or government agency, in Canada 

' that provides income replacement benefits similar to income 
replacement benefits provided under a program established 
under the Employment Insurance Act, or 


(v) amounts received by the taxpayer in the year under the 
Wage Earner Protection Program Act in respect of wages 
(within the meaning of that Act); 


Related Provisions: 56(1)(u) — Inclusion of social assistance payments generally 
(subject to offsetting deduction); 60(n)(vi)— Deduction for amounts repaid; 
62(1)(c)() — 56(1)(1)(v) amount treated as employment income for moving expenses; 
63(3)“earned income”(b), 64(b)(i)(A) — Amount under 56(1)(r) is earned income for 
child care expenses and for disability supports deduction; 110(1)(g¢) — Deduction for 
tuition assistance for adult basic education; 115(1)(a)(ii.21) — 56(1)(\(v)’ amount is 
non-resident’s taxable income earned in Canada; 118(10)B(b) — 56(1)(r)(v). amount 
treated as employment income for Canada Employment Credit; 118.6(1)‘‘qualifying ed- 
ucational program”(a)(iii) — Financial assistance does not preclude claim for educa- 
tion credit; 122.51(1)“eligible individual’(c)(iii) — 56(1)(r)(v) amount ‘treated as em- 
ployment income for refundable medical expense supplement; 122.7(1)“working 
income”(b) — 56(1)(r)(v) amount treated as employment income for Working Income 
Tax Benefit; 146(1)“earned income”(b) — 56(1)(r)(v) amount is earned income for 
RRSP; 153(1)(s) — Withholding of tax at source. 


History: Subparas. 56(1)(r)(iv) and (v) added by 2009, c. 2, subsec. 13(0, applicable 
to 2003 et seq, except that, in its application to the 2003 to 2007 taxation years, para. 
56(1)(r) as amended, is to be read without reference to subpara. (v). 


Para. 56(1)(r) added by 1998, c. 19, subsec. 97(4), applicable to 1993 ef seq., except 

that, in its application before July 1996, para. 56(1)(r) shall be read without reference to 

subparas. (ii) and (iii). 

Regulations: 100(1)“remuneration’(h) (withholding at source). 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, Paes re- 

search grants and financial assistance; IT-495R3: Child care expenses. 3 
(s) grants under prescribed programs — the amount of 
any grant received in the year under a prescribed program of the 
Government of Canada relating to home insulation or energy 
conversion by 


(i). the taxpayer, other than a married taxpayer or a taxpayer 
who is in a common-law partnership who resided with the 
taxpayer’s spouse or common-law. partner at the’ time. the 
grant was received and whose income for the year is less 
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than the taxpayer’s spouse’s or common-law partner’s in- 
come for the year, or 


(ii) the spouse or common-law partner of the taxpayer with 
whom the taxpayer resided at the time the grant was re- 
ceived, if the spouse’s or common-law partner’s income for 
the year is less than the taxpayer’s income for the year — 


to the extent that the amount is not required by paragraph 
12(1)(u) to be included i in computing the taxpayer's or the tax- 
payer’s spouse’s or common-law partner’s income for the year 
or a subsequent year; 

Related Provisions: 13(7.1)(b.1)—-Deemed capital cost of certain’ property; 


56(9) — Definition of “income for, the year”, 81(1)(g.4) — Exemption for 2000-01 
heating expenses credit. 


History: Para. 56(1)(s) amended by 2000, c. 12, Sch. 2,:s. 1,:to replace “spouse” with 
“spouse or common-law partner”; by Sch. 2, s. 7 to replace “spouse’s”’ 


s” with “spouse’s 
or common-law partner’s”; and by Sch. 2, s. 12 to replace to replace “married tax- 


payer” with “married taxpayer or a taxpayer who is in a common-law partnership”, 
applicable to 2001 et seg., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 

Regulations: 224 (information return); 5500, 5501 (prescribed program). 
Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


(t) registered retirement income fund — amounts in re- 

spect of a registered retirement income fund required by section 

146.3 to be included in computing the taxpayer’s income for the 

year; 
Related Provisions: 60.2(1) — ~'Réfund of .undeducted, past. service _AVCs; 
139.1(11), (12) — Conversion benefit on demutualization of insurance. corporation; 
146.3(5), (5.1), (7) — Benefits taxable;. 153(1)(1) — Withholding of tax at source; 
212(1)(q) — RRIF payments to non-residents. 


Selected Cases [para. 56(1)(t)]: Gaisford v. Canada\(Min. of Human Resources & 
Skills Development), [2011]:3'C.T.C: 29:(FCA) (RRIF amounts and taxable amounts of 
dividends included in computing income for OAS purposes). 

Regulations: 215 (information return). 


Forms: T1234 SCH B: Allowable amounts. of non-refundable tax credits; T2205: 
Amounts from.a spousal or common-law partner RRSP or RRIF to include in income. 


(u) social assistance [welfare] payments —a social assis- 
tance payment made on the basis of a means, needs or income 
test and received in the year by 


(1) the taxpayer, other than a married taxpayer or a taxpayer 
who is in a common-law partnership who resided with the 
taxpayer’s spouse or common-law partner at the time the 
payment was received and whose income for the year is less 
than the spouse’s or common-law partner’s income for the 
year, or 


(ii) the taxpayer’s spouse or common-law partner, if the tax- 
payer resided with the spouse or common-law partner at the 
time the payment was received and if the spouse’s or com- 
mon-law partner’s income for. the year is less than the tax- 
payer’s income for the year, 


except to the extent that the payment is otherwise required to be 
included in computing the income for a taxation year of the tax- 
payer or the taxpayer’s spouse or common-law partner; 
Related Provisions: 56(1)(r) — Inclusion of social assistance payments intended to 
supplement employment income (with no offsetting deduction); 56(9) — Definition of 
“income for the year’’; 81(1)(h) — Exemption for payments for foster care or other in- 
home care; 110(1)(f) — Offsetting deduction. 
History: Para. 56(1)(u) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”; by Sch. 2, s. 7 to replace “spouse’s” with “‘spouse’s 
or COBmNOR- -law partner’s”; 
payer” with “married taxpayer or a taxpayer who is in a common-law partnership”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner’. 
The closing words of para. 56(1)(u) amended by 1998, c. 19, subsec. 97(5), applicable 
to: 1993 et seg. The closing words formerly read: 
except to the extent that the payment is otherwise required to be included in 
computing the income for a taxation year from a business or property of the 
taxpayer or the taxpayer’s spouse; 
Para. 56(1)(u) substituted by 1994, c. 7, Sch, II (1991, c.,49), subsec. 32(6), applicable 
to 1982 et seq. Para. 56(1)(u) formerly, read: 


(u) a social assistance payment made in the year 
(i) on the basis of a:means, needs or income test, and 
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; and by Sch. 2, s. 12 to replace to replace “married tax- | 


S. 56(1)(y) 


(ii) in respect of the taxpayer or of a person who, at the time of the payment, 

‘is related ito the:taxpayer or is a person in respect of whom any individual 
was entitled to receive a family allowance payment under the Family Al- 
lowances Act 


and received by 


(iii) the taxpayer, other than a married taxpayer who resides with the tax- 
payer’s spouse ai the time of the payment and whose income for the year is 
less than, the spouse’s income for the year, or 


(iv) the taxpayer’s spouse with whom the taxpayer resides at the time of the 
payment if the spouse’s income for the year is less than the taxpayer’s in- 
come for the year; 


Regulations: 233 (information return). 
CRA Audit Manual: 27.34.0: Social assistance payments. 


Forms: RC257: Request for an information return program, account (RZ); T4115: 
T5007 guide — return of benefits; T5007: Statement of benefits; T5007 Summ: Sum- 
mary of benefits. 


(v) workers’ compensation — compensation received under 
an employees’ or.workers’ compensation law of Canada. or a 
province in respect of an injury, a disability or death; 


Related Provisions: 110(1)(f)(ii) — Offsetting deduction. 


History: Para. 56(1)(v) substituted by 1994, c. 7, Sch. III (1992, c. 1), s. 13, applicable 
from February 28,1992. Para. (v) formerly read: 


(v) workmen’s compensation — compensation received under an employee’s 
or workmen’s.compensation law of Canada or a province in respect of an injury, 
disability or death; 


Selected Cases [para. 56(1)(v)]: Whitney v.R., [2002] 3) C.T.C. 476 (FCA) 
(Amounts received pursuant to collective agreement are income from employment, not 
compensation received under compensation law). 


Regulations: 232 (information return). 
Interpretation Bulletins: IT-202R2: Employees’ or workers’ compensation. 


Forms: RC257: Request for an information return program account (RZ); T4115: 
T5007 guide — return of benefits; T5007: Statement of benefits; T5007 Summ: Sum- 
mary of benefits. 


(w) salary deferral arrangement — the total of all amounts 
each of which is an amount received by the taxpayer as a benefit 
(other than an amount received by or from a trust governed by a 
salary deferral arrangement) in the year out of or under a salary 
deferral arrangement in respect,of a person other than the. tax- 
payer except to the extent that the amount, or another amount 
that may reasonably be considered to relate thereto, has been in- 
cluded in computing the income of that other person for the year 
or for any preceding taxation year; 


Related Provisions: 6(1)(i) — Inclusions — salary deferral arrangement payments; 
6(11) — Salary. deferral arrangement: 


(x) retirement compensation arrangement — any 
amount, including a return of contributions, received in the year 
by the taxpayer or another person, other than an amount required 
to be included in that other person’s income for a taxation year 
under paragraph 12(1)(n.3), out of or under a retirement com- 
pensation arrangement that can reasonably be considered to have 
been received in respect of an office or employment of the 
taxpayer; 
Related Provisions: 56(11) — Disposition of property by RCA trust; 60(.1) — 
Transfer of retiring allowances; 60(t)— Deductions — amount included under 
56(1)(x); 149€1)(q.1) -— RCA trust — exempt from Part I tax; 107.2 — Distribution by 
RCA to beneficiary; 153(1)(q) — Withholding of tax at source; 160.3 — Liability in 
respect of amounts received out of or under RCA trust; 207.6(7) — Transfer from RCA 
to another RCA; 212(1)(j) — Non-resident withholding tax. 


Regulations: 100(1)“remuneration”(b.1) (withholding at source). 
Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 


Forms: T4A-RCA: Statement of distributions from an RCA; T4A-RCA Summ: Infor- 
mation return of distributions from an RCA; T4041; Retirement compensation arrange- 
ments [guide]. 


(y) idem — any amount received or that became receivable in 
the year by the taxpayer as proceeds from the disposition of an 
interest in a retirement compensation arrangement; 

Related Provisions: 60(u) — Deductions — amount included under 56(1)(y); 


153(1)(r) = Withholding of tax at source; 214(3)(b.1) — Non-resident ‘withholding 
tax — deemed payments. 


S. 56(1)(y) 


Forms: T4A-RCA: Statement of distributions from an RCA; T4A-RCA Summ: Infor- 
mation return of distributions from an RCA; T4041: Retirement compensation arrange- 
ments [guide]. 


(z) idem — the total of all amounts, including a return of con- 
tributions, each of which is an amount received in the year by 
the taxpayer out of or under a retirement compensation arrange- 
ment that can reasonably be considered to have been received in 
respect of an office or employment of a person other than the 
taxpayer, except to the extent that the amount was required 


(i) under paragraph 12(1)(n.3) to be included in computing 
the taxpayer’s income for a taxation year, or 


(ii) under paragraph (x) or subsection 70(2) to be included in — 


computing the income for the year of a person resident in 
Canada other than the taxpayer; 
Related Provisions: 56(11) — Disposition of property by RCA trust; 60(t) — De- 
ductions — amount included under 56(1)(z); 153(1)(q) — Withholding of tax at 
source; 212(1)) — Non-resident withholding tax. 
Regulations: 100(1)“remuneration”(b.1) (withholding at source). 


Forms: T4A-RCA: Statement of distributions from an RCA; T4A-RCA Summ: Infor- 
mation return of distributions from an RCA; T4041: Retirement compensation arrange- 
ments [guide]. 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 


(z.1) [benefit from registered national arts service or- 
ganization] — the value of benefits received or enjoyed by any 
person in the year in respect of workshops, seminars, training 
programs and similar development programs because of the tax- 
payer's membership in a registered national arts service organi- 
zation; and 


Related Provisions: 149.1(6.4) — National arts service organizations. 


History: Para. 56(1)(aa) renumbered as 56(1)(z.1) by 2010, c. 25, s. 9, applicable after 
2009. 


Para. 56(1)(aa) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(7), applicable after 
July 13, 1990. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 


(z.2) employee life and health trust — the total of all 
amounts, each of which is an amount received in the year by the 
taxpayer that is required to be included in income under subsec- 
tion 144.1(11) except to the extent that the amount was required 
under subsection 70(2) to be included in computing the income 
for the year by the taxpayer or other person resident in Canada. 
Related Provisions: 128.1(10)“excluded right or interest’(a)(vi.1) — No deemed 
disposition of rights on emigration or immigration of ELHT beneficiary; 153(1)(s) — 


Withholding of tax at source; 212(1)(w) — Withholding tax on payment to non- 
resident. 


History; Para. 56(1)(z.2) added by 2010, c. 25, s. 9, applicable after 2009, 


Proposed Addition — 56(1)(z.3) 


(z.3) pooled registered pension plan — any amount re- 

quired by section 147.5 to be included in computing the tax- 

payer’s income for the year. 
Application: The December 14, 2011 draft legislation, s. 4, will add para. 
56(1)(z.3), in force or deemed in force on the day of the coming into force of Bil] C- 
25 (First Reading Nov. 17, 2011), Pooled Registered Pension Plans Act. 
Technical Notes: Subsection 56(1) describes certain amounts that are required to 
be included in computing the income of a taxpayer for a taxation year. 
New paragraph 56(1)(z.3) creates a reference to amounts required to be included in 
income because of new section 147.5. Section 147.5 provides rules relating to pooled 
registered pension plans (PRPPs) and, in general terms, amounts distributed from a 
taxpayer's account under a PRPP are required to be included in computing the tax- 
payer’s income. | 
Related Provisions: Reg. 100(1)“remuneration”(b)(i) — No source withholdings 
on PRPP distribution not taxed under 56(1)(z.3). ‘ u Z A 


Selected Cases [subsec. 56(1)]: Ahmad v. R., [2002] 4 C.T.C. 2497 (TCC) 
(General damages not retiring allowance). 


(1.1) Application of subsec. 12.2(11) — The definitions in sub- 
section 12.2(11) apply to paragraph (1)(d). 


Origin of subsec. 56(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec, 12.2(11)). 


Income Tax Act, Part I, Division B 


(2) Indirect payments — A payment or transfer of property 
made pursuant to the direction of, or with the concurrence of, a tax- 
payer to another person for the benefit of the taxpayer or as.a bene- 
fit that the taxpayer desired to have conferred on the other. person 
(other than by an assignment of any portion of a retirement pension 
under section 65.1 of the Canada Pension Plan or a. comparable 
provision of a provincial pension plan as defined in section 3 of that 
Act) shall be included in computing the taxpayer’s income to the 
extent that it would be if the payment or transfer had been made to 
the taxpayer. . 


Related Provisions: 56(5) — 56(2) does not apply to income subject, to. income- 
splitting tax; 74.1-74.5 — Attribution rules; 80.04(5.1) — No benefit conferred where 
debtor transfers property to eligible transferee under 80.04; 135(4)“payment’*(c) — Pa- 
tronage dividend payments; 212(2), 214(3)(a) — Non-resident withholding tax; 246 — 
Benefit conferred on a person. 


History: Subsec. 56(2) amended by 2011, c. 24, subsec. 10(2), applicable to payments 
and transfers made after 2010. It formerly read: 


(2) A payment or transfer of property made pursuant to the direction of, or. with 
the concurrence of, a taxpayer to some other person for the benefit of the tax- 
payer or as a benefit that the taxpayer desired to have conferred on the other 
person (other than by an assignment of any portion of a retirement pension pur- 
suant to section 65.1 of the Canada Pension Plan or a comparable provision of a 

' provincial pension plan as defined in section 3 of that Act or of a prescribed 
provincial pension plan) shall be included in computing the taxpayer’s income to 
the extent that it would be if the payment or transfer had been made to the 
taxpayer. 


Selected Cases [subsec. 56(2)]: Guibault v. R., [2012] 1 C.T.C. 2005 (TCC) (No 
transfer of artwork where not mentioned in settlement agreement; no benefit 
conferred); Kuryliw v. R., [2007] 5 C.T.C. 2394 (TCC) (Minister failed to establish 
intention to confer benefit); Williams v. R., [2005] 1 C.T.C. 2789 (TCC) (Provision not 
applicable where payments made pursuant to normal business practice); Peddle v. R., 
[2004] 2 C.T.C. 3111 (TCC) (Provision not applicable if double taxation would result); 
Wong v. R., [1999] 2 C.T.C. 2173 (TCC) (Provision not applicable where purpose of 
dividends not to alter value of interest); Minet Inc. v. R., [1998] 3 C.T.C. 352 (FCA); 
rev’g [1996] 3 C.T.C. 2108 (TCC) (Income not income where no legal entitlement or 
control); Neuman v. MNR, [1998] 3 C.T.C. 177 (SCC); rev’g [1996] 3 C.T.C. 270 
(FCA) (Absent fraud or sham, provision does not apply to dividends. No general 
scheme in Act to prevent income splitting. Pre-existing entitlement to income is essen- 
tial element to-application of provision); Ascot Enterprises y. Canada, [1996] | C.T.C. 
384 (FCA) (Desire to confer benefit is critical to application of provision); McClurg v. 
MNR, [1991] 1 C.T.C. 169 (SCC) (Dividends to wife on separate class of shares not 
included in taxpayer’s income); Century 2] Ramos Realty Inc. et al. v. R., [1987] 1 
C.T.C, 340, (sub nom. Ramos v. The Queen) (Ont CA); leave to appeal to SCC refused 
(1987), 44 D.L.R. (4th) vii (note) (Conviction for tax evasion; benefit from transactions 
attributed to taxpayer when ultimate remuneration earned by taxpayer through 
corporation); Boardman et al. y. R., [1986] 1 C.T.C. 103 (FCTD) (Transfer of houses; 
net fair market value included in transferor’s income); R. v. Hoffman, [1985] 2 C.T.C. 
347 (FCTD) (Amounts withheld from income received by U.S. citizen working in Can- 
ada and forwarded to U.S. government included in income); Champ y. R., [1983] 
C.T.C. 1 (FCTD) (Indirect benefit from payment of dividends included in income); 
Barbeau y. R., [1981] C.T.C. 496 (FCTD) (Commissions in lieu of salary paid to hold- 
ing company were income from employment), Fraser Companies Ltd. v. R., [1981] 
C.T.C. 61 (FCTD) (Proceeds of sale received from U.S. subsidiary loaned interest-free 
from Canadian parent to subsidiary exempted from Canadian income tax constitute 
loan, not transfer of interest income); Murphy v. R., [1980] C.T.C. 386 (FCTD) (In- 
come distributed to wife attributed to taxpayer executor and beneficiary of father’s 
estate); McClain Industries of Canada Inc. y. R., [1978] C.T.C. 511 (FCTD) (Taxpayer 
taxable on portion of commission assigned to third party); Perrault v. R., [1978] C.T.C. 
395 (FCA) (Renunciation of dividends taxable benefit when extinguishing shareholder 
debt); Nelson v. .R., [1974] C.T.C. 360 (FCA) (Dividends not indirect payment when 
issued shares held in trust for members of partnership in equal shares or when agree- 
ment calling for equal equity shareholdings); R. v. Quinn, [1973] C.T.C. 258 (FCTD) 
(Interest on sums in scholarship trust fund not received by taxpayer or beneficiary son 
not included in taxpayer’s income); Campeau v. MNR, [1970] C.T.C. 306 (Exch.) 
(Amounts paid by operating companies when management companies not providing 
services taxable in hands of shareholder-employees). 


Regulations: 7800(1) (Saskatchewan Pension Plan is prescribed provincial pension 
plan (to 2009)). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-335R2: Indirect payments; IT-362R: Pa- 
tronage dividends; IT-385R2: Disposition of an income interest in a trust; IT-415R2: 
Deregistration of registered retirement savings plans (archived); IT-432R: Benefits 
conferred on shareholders. 


1.T. Technical News: 16 (Neuman case), 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments; TPM-03: Downward transfer pricing adjustments under subsec. 
247(2). 


CRA Audit Manual: 24.11.0: Indirect payments and benefits. 
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Subdivision d — Other Sources of Income 


Advance Tax Rulings: ATR-3: Winding-up of an estate; ATR-14: Non-arm’s length 
interest charges; ATR-15: Employee stock option plan; ATR-17: Employee benefit 
plan — purchase of company shares; ATR-22R: Estate freeze using share exchange; 
ATR-27: Exchange and acquisition of interests in capital properties through rollovers 
and winding-up (“butterfly”); ATR-29: Amalgamation’ of social clubs; ATR-35: Parti- 
tioning of assets to get specific ownership (“butterfly”); ATR-36: Estate freeze. 


(3) Exemption for scholarships, fellowships, bursaries 

and prizes — For the purpose of subparagraph (1)(n)(ii), a tax- 

payer’s scholarship exemption for a taxation year is the total of 
(a) the total of all amounts each of which is the amount included 
under subparagraph (1)(n)(i) in computing the taxpayer’s in- 
come for the taxation year in respect of a scholarship, fellowship 
or bursary received in connection with the taxpayer’s enrolment 


(1) in an educational program in respect of which an amount 
may be deducted under subsection 118.6(2) in computing the 
taxpayer’s tax payable under this Part for the taxation year, 
for the immediately preceding taxation year or for the fol- 
lowing taxation year, or 


(ii) in an elementary or secondary school educational 
program, 


(b) the total of all amounts each of which is the lesser of 


(i) the amount included under subparagraph (1)(n)(i) in com- 
puting the taxpayer’s income for the taxation year in respect 
of a scholarship, fellowship, bursary or prize that is to be 
used by the taxpayer in the production of a literary, dramatic, 
musical or artistic work, and 


(ii) the total of all amounts each of which is an expense in- 
curred by the taxpayer in the taxation year for the purpose of 
fulfilling the conditions under which the amount described in 
subparagraph (i) was received, other than 


(A) personal or living expenses of the taxpayer (except 
expenses in respect of travel, meals and lodging incurred 
by the taxpayer in the course of fulfilling those conditions 
and while absent from the taxpayer’s usual place of resi- 
dence for the period to which the scholarship, fellowship, 
bursary or prize, as the case may be, relates), 


(B) expenses for which the taxpayer is entitled to be reim- 
bursed, and 


(C) expenses that are otherwise deductible in computing 
the taxpayer’s income, and 


(c) the lesser of $500 and the amount by which the total de- 
scribed in subparagraph (1)(n)(i) for the taxation year exceeds 
the total of the amounts determined under paragraphs (a) and 
(b). 
Related Provisions: 56(3.1) — Limitations on scholarship exemption. : 
History: Para. 56(3)(a) amended by 2007, c. 35, s. 17, applicable to 2007 et seq. It 
formerly read: ~ 
(a) the total of all amounts each of which is the amount included under subpara- 
graph (1)(n)(i) in computing the taxpayer’s income for the‘ taxation year in re- 
spect of a scholarship, fellowship or bursary received in connection with the tax- 
payer’s enrolment in an educational program in respect of which an amount may 
be deducted under subsection 118.6(2) in computing the taxpayer’s tax payable 
under this Part for the taxation year, 


Subsec, 56(3) amended by 2007, c. 2, subsec. 6(3), applicable to 2006 et seq. It for- 
merly read: 
(3) For the purpose of subparagraph (1)(n)(ii), a taxpayer’s scholarship exemp- 
tion for a taxation year is the greatest of ; 
(a), $500, 
(b) the lesser of 
(i) $3,000 and 
(ii) the total of all amounts each of which is the amount included under 
subparagraph (1)(n)(i) in computing the taxpayer’s income for the year 
in respect of a scholarship, fellowship or bursary received in connection 
with the taxpayer’s enrolment in an educational program in respect of 
which an amount may be deducted under subsection 118.6(2) in com- 
puting the taxpayer’s tax payable under this Part for the year, and 
(c) the total of all amounts each of which is the lesser of 
(i) the amount included under subparagraph (1)(n)(i) in computing the 
taxpayer’s income for the year in respect of a scholarship, fellowship, 


S. 56(4) 


bursary or prize that is to be used by the taxpayer in the production of a 
literary, dramatic, musical or artistic work, and 


~ (ii) the total of all amounts each of which is an expense incurred by the 
taxpayer in the year for the purpose of fulfilling the conditions under 
which the amount described in subparagraph (i) was received, other than 


(A) perscnal or living expenses of the taxpayer (except expenses in 
respect of travel,,meals and lodging incurred by the taxpayer in the 
course of fulfilling those conditions and while absent from. the tax- 
payer’s usual place of residence for the period to which the scholar- 
ship, fellowship, bursary or prize, as the case, may be, relates), 


(B) expenses for which the taxpayer is entitled to be reimbursed, 
and 


(C) expenses that are otherwise deductible in computing the tax- 
payer’s income. 
Subsec. 56(3) added by 2001;:c. 17, subsec. 39(2), applicable to 2000 et seq. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 


(3.1) Limitations of scholarship exemption — For the pur- 
pose of determining the total in paragraph (3)(a) for a taxation year, 


(a) a scholarship, fellowship or bursary (in this subsection re- 
ferred to as an “award’’) is not considered to be received in con- 
nection with the taxpayer’s enrolment in an educational program 
described in subparagraph (3)(a)(i) except to the extent that it is 
reasonable to conclude that the award is intended to support the 
taxpayer’s enrolment in the program, having regard to all the 
circumstances, including the terms and conditions that apply in 
respect of the award, the duration of the program and the period 
for which support is intended to be provided; and 


(b) if an award is received in connection with an educational 
program in respect of which the taxpayer may deduct an amount 
by reason of paragraph (b) of the description of B in subsection 
118.6(2) for the taxation year, for the immediately preceding 
taxation year or for the following taxation year (in this para- 
graph referred to as the “claim year’), the amount included 
under subparagraph (1)(n)(i) in computing the taxpayer’s in- 
come for the taxation year in respect of the award may not ex- 
ceed the amount that is the total of amounts, each of which is the 
cost of materials related to the program or\a fee paid to a desig- 
nated educational institution in respect of the program, as de- 
fined in subsection 118.6(1), in respect of the claim year. 


History: Subsec. 56(3.1), added by 2011, c. 24, subsec:,10(3), applicable, to 2010 er 
seq. 


(4) Transfer of rights to income — Where a taxpayer has, at 
any time before the end of a taxation year, transferred or assigned to 
a person with whom the taxpayer was not dealing at arm’s length 
the right to an amount (other than any portion of a retirement pen- 
sion assigned by the taxpayer under section 65.1 of the Canada 
Pension Plan or a comparable provision of a provincial pension 
plan as defined in section 3 of that Act) that would, if the right had 
not been so transferred or assigned, be included in computing the 
taxpayer’s income for the taxation year, the part of the amount that 
relates to the period in the year throughout which the taxpayer is 
resident in Canada shall be included in computing the taxpayer’s 
income for the year unless the income is from property and the tax- 
payer has also transferred or assigned the property. 
History: Subsec. 56(4) substituted by 1994, c. 21, subsec. 25(3), applicable to 1992 et 
seq. That subsec. formerly read: 
(4) Where a taxpayer has, at any time before the end of a taxation year (whether 
before or after the end of 1971), transferred or assigned to a person with whom 
the taxpayer was not dealing at arm’s length the right to an amount (other than 
any portion of a retirement pension assigned by the taxpayer pursuant to section 
65.1 of the Canada Pension Plan or a comparable provision of a provincial pen- 
sion plan as defined in section 3 of that Act or of a prescribed provincial pension 
plan) that would, if the right thereto had not been so transferred or assigned, be 
included in computing the taxpayer’s income for the taxation year because the 
amount would have been received or receivable by the taxpayer in or in respect 
of the year, the amount shall be included in computing the taxpayer’ s income for 
_the year unless the income is from property and the taxpayer has also transferred 
or assigned the property. 
Selected Cases [subsec. 56(4)]: Boutilier v. R., [2007] 3 C.T.C. 2007 (TCC) 
(Trailer fees assigned to corporation which did no work to earn them attributed to 
transferor); De Groote v. R., [1984] C.T.C. 687 (FCTD) (Dividends assigned by share- 
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holder to company included in company’s income); Fraser Companies Ltd. vy. R., 
[1981] C.T.C. 61 (FCTD) (Proceeds of sale received from U.S. subsidiary loaned inter- 
est-free from Canadian parent to subsidiary exempted from Canadian income tax con- 
stitute loan, not transfer of interest income); R. v. Campbell, [1980] C.T.C. 319 (SCC) 
(Taxpayer not assigning own money when assigning fees to company under arrange- 
ment in which fees belong to company); R. v. Canadian-American Loan and 
Investment Corp. Ltd., [1974] C.T.C. 101 (FCTD) (Income taxable in taxpayer’s hands 
when profits income from business rather than property); R. v. Guay, [1973] C.T.C. 
148 (FCTD) (Bonus payments held to be taxable income for taxpayer dealing person- 
ally with company). 


Interpretation Bulletins: IT-440R2: Transfer of rights to income; IT-499R: Super- 
annuation or pension benefits. 


(4.1) Interest free or low interest loans — Where 


(a) a particular individual (other than a trust) or a trust in which 
the particular individual is beneficially interested has, directly or 
indirectly by means of a trust or by any means whatever, re- 
ceived a loan from or become indebted to 


(i) another individual (in this subsection referred to as the 
“creditor’) who 


(A) does not deal at arm’s length with the particular indi- 
vidual, and 


(B) is not a trust, or 


(ii) a trust (in this subsection referred to as the “creditor 
trust”) to which another individual (in this subsection re- 
ferred to as the “original transferor”) who 


(A) does not deal at arm’s length with the particular 
individual, 

(B) was resident in Canada at any time in the period dur- 
ing which the loan or indebtedness is outstanding, and 


(C) is not a trust, 


has, directly or indirectly by means of a trust or by any 
means whatever, transferred property, and 


(b) it can reasonably be considered that one of the main reasons 
for making the loan or incurring the indebtedness was to reduce 
or avoid tax by causing income from 


(i) the loaned property, 
(ii) property that the loan or indebtedness enabled or assisted 


the particular individual, or the trust in which the particular 
individual is beneficially interested, to acquire, or 


(ili) property substituted for property referred to in subpara- 
graph (i) or (ii) 
to be included in the income of the particular individual, 
the following rules apply: 


(c) any income of the particular individual for a taxation year 
from the property referred to in paragraph (b) that relates to the 
period or periods in the year throughout which the creditor or 
the creditor trust, as the case may be, was resident in Canada and 
the particular individual was not dealing at arm’s length with the 
creditor or the original transferor, as the case may be, shall be 
deemed, 


(i) where subparagraph (a)(i) applies, to be income of the 
creditor for that year and not of the particular individual ex- 
cept to the extent that 


(A) section 74.1 applies or would, but for subsection 
74.5(3), apply, or 


(B) subsection 75(2) applies 
to that income, and 
(ii) where subparagraph (a)(ii) applies, to be income of the 
creditor trust for that year and not of the particular individual 
except to the extent that 
(A) subparagraph (i) applies, 
(B) section 74.1 applies or would, but for subsection 
74.5(3), apply, or 


(C) subsection 75(2) applies (otherwise than because of 
paragraph (d)) 
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to that income; and 


‘(d) where subsection 75(2) applies to any of the property. re- 

ferred to in paragraph (b) and subparagraph (c)(ii) applies to :in- 

come from the property, subsection 75(2) applies sites subpara- 

graph (c)(ii) is applied. ; 
Related Provisions: 56(4.2) — Exception where interest charged; (56(5):— Excep- 
tion where kiddie tax applies; 74. 4(2) — Transfer or loan to corporation; R2(2).— Divi- 
dends deemed received by taxpayer; 96(1. 8) — Transfer or loan of partnership interest; 
212(12) —No non-resident withholding tax where income attributed; 248(5) — Sub- 
stituted property; 248(25) — Meaning of “beneficially interested”; 250(6.1) — Credi- 
tor trust that ceases to exist deemed resident throughout year. 
History: Subpara. 56(4.1)(b)(ii) substituted by 1994, c. 21, subsec. 25(4), Solanals to 
income relating to periods that begin after December 21, 1992. That subpara. formerly 
read: 

(ii) property that the loan or indebtedness enabled or assisted the particular indi- 

vidual to acquire, or 
That portion of para. 56(4.1)(a) preceding subpara. (i) amended by 1994, c..7, Sch. VIII 
(1993, c. 24), subsec. 17(6), to delete “(within the meaning assigned by subsection 
74.5(10))” from after “beneficially interested”, applicable after 1990. 


Subsec. 56(4.1) substituted by 1994, c. 7, Sch. If (1991, ¢. 49), subsec. 32(8), applica- 
ble with respect to income relating to periods commencing after 1990. Subsec. 56(4.1) 
formerly read: 
(4.1) Where an individual has lent property, directly or indirectly by means of a 
trust or by any means whatever, to another individual with whom the individual 
was not dealing at arm’s length and it may reasonably be considered that one of 
the main reasons for the loan was to reduce or avoid tax by causing income from 
the property or property substituted therefor to be included in the income of the 
other individual, any income for a taxation year from the property or from pro- 
perty substituted therefor that relates to the period or periods of the year through- 
out which the individual was resident in Canada and was not dealing at arm’s 
length with the other individual, shall be deemed to be income of the individual 
and not of the other individual except to the extent that section 74.1 is otherwise 
applicable. . 
Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


CRA Audit Manual: 15.7.13: Application of attribution rules to trusts. 


(4.2) Exception — Notwithstanding any other provision of this 
Act, subsection (4.1) does not apply to any income derived i in a par- 
ticular taxation year where 


(a) interest was charged on the loan or indebtedness at a rate 
sie to or greater than the lesser of 


(i) the prescribed rate of interest in effect at the time the loan 
was made or the indebtedness arose, and 


(ii) the rate that would, having regard to all the circum- 
stances, have been agreed on, at the time the loan was made 
or the indebtedness arose, between parties dealing with each 
other at arm’s length; 


(b) the amount of interest that was payable in respect of the par- 
ticular year in respect of the loan or indebtedness was paid not 
later than 30 days after the end of the particular year; and 


(c) the amount of interest that was payable in respect of each 
taxation year preceding the particular year in respect of the loan 
or indebtedness was paid not later than 30 days after the end of 
each of those preceding taxation years. , 
History: Subsec. 56(4.2) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(8), 
applicable with respect to income relating to periods commencing after 1990. Subsec. 
56(4.2) formerly read: 
(4.2) Where subsec. (4.1) does not apply — Notwithstanding any other pro- 
vision of this Act, subsection (4.1) does not apply to any income derived in a 
particular taxation year from lent property or from property substituted therefor 
if 
(a) interest was charged on the loan at a rate equal to or greater than the 
lesser of 
(i) the prescribed rate that was in effect at the time the loan was made, 
and 
(ii) the rate that would, having regard to all circumstancés, have been 
agreed on, at the time the loan was made, between parties dealing with 
each other at arm’s length; 
(b) the amount of interest that was payable in respect of the particular year in 


respect of the loan was paid not later than 30 days after the end of the partic- 
ular year; and , 
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(c) the amount of interest that was payable in respect of each taxation year 
preceding the particular year in respect of the loan was paid not tales than 30 
days after the end of each such taxation year: 


Regulations: 4301(c) (prescribed rate of interest). 


Interpretation Bulletins: IT- 5! IR: Interspousal and certain other transfers and loans 
of property. 


(4.3) Repayment of existing indebtedness — For the pur- 
poses of subsection (4.1), where at any time a particular property is 
used to repay, in whole or in part, a loan or indebtedness that ena- 
bled or assisted an individual to acquire another property, there 
shall be included in computing the income from the particular pro- 
perty that proportion of the income or loss, as the case may be, de- 
rived after that time from the other property or from property sub- 
stituted therefor that the amount so repaid is of the cost to the 
individual of the other property, but for greater certainty nothing in 
this subsection shall affect the application of subsection (4.1) to any 
income or loss derived from the other property or from property 
substituted therefor. 


Related Provisions: 248(5) — Substituted property. 


History: Subsec. 56(4.3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(8), 
applicable to income relating to periods commencing after 1990. Subsec. 56(4.3) for- 
merly read: 


(4.3) For the purposes of subsection (4.1), where at any time an individual has 
lent property (in this subsection referred to as the “lent property”) either directly 
or indirectly, by means of,a trust or by any other means: whatever, to a person, 
and the lent property or property substituted therefor is used 
(a) to repay, in ‘whole or in part, borrowed money with which other property 
was acquired, or 
(b) to reduce an amount payable for other property, 
there shall be included in computing the income from the lent property, or from 
property substituted therefor, that is so used, that proportion of the income or 
loss, as the case may be, derived after that time from the other property or from 
property substituted therefor that the fair market value at that time of the lent 
property, or property substituted therefor, that is so used is of the cost to that 
person of the other property at the time of its acquisition, but for greater certainty 
nothing in this subsection shall affect the application of subsection (4.1) to any 
income or loss derived from the other property or from Py substituted 
therefor. 
Interpretation Bulletins: IT-511R: pene and certain other transfers and loans 
of property. . 


(5) Exception for split income — Subsections (2), (4) and (4.1) 
do not apply to any amount that is included in computing a spéci- 
fied individual’s split income for a taxation year: 


History: Subsec. 56(5) added by 2000, c. 19, s. 6, applicable to 2000 et seq. 


(6) [Universal] Child care benefit — There shall be included in 
computing the income of a taxpayer for a taxation year the total of 
all amounts each of which is a benefit paid under section 4 of the 
Universal Child Care Benefit Act Wak is received in the taxation 
year by 


(a) the taxpayer, if 


(i) the taxpayer does not have a “cohabiting spouse or com- 
mon-law partner” (within the meaning assigned by section 
122.6) at the end of the year and the taxpayer does not make 
a designation under subsection (6.1) for the taxation year, or 


_ (ii) the income, for the taxation year, of the person who is the 
taxpayer’s cohabiting spouse or common-law partner at the 
end of the taxation year is equal to or greater than the income 
of the taxpayer for the taxation year; 


(b) the taxpayer’s cohabiting spouse or common-law partner at 
the end of the taxation year, if the income of the cohabiting 
spouse or common-law partner for the taxation year is greater 
than the taxpayer’s income for the taxation year; or 


(c) an individual who makes a designation under subsection 
(6.1) in respect of the taxpayer for the taxation year. 


Related Provisions: 3(f) — Nil income deemed to be $0 income for comparative 
purposes; 56(8) — Averaging of benefits where paid. for earlier years; 56(9.1) — 
Meaning of “income” for 56(6); 60(y) — Deduction where benefit repaid; 74.1(2) — 
No income attribution on UCCB; 122.5(1)“adjusted income”(a)(i), 122.6“adjusted in- 
come’”(a)(i), 122.7(1)“adjusted net income’’(b) — UCCB does not affect entitlement to 
GST/HST Credit, Child Tax Benefit or Working Income Tax Benefit; 122.61(1) — 
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Non-taxable income-tested Child Tax Benefit; 180.2(1)“adjusted income’(a)(i) — 
UCCB does not create OAS clawback; oe 4) — Disclosure of npn ay et in- 
formation by CRA. 


History: Subsec. 56(6) amended by 2010, c. 12, s. 4, applicable to 2010 et seq. It 
formerly read: 
(6) There shall be included in computing the income of a taxpayer for a taxation 
year the total of all amounts each of which isa benefit paid under section 4 of 
the Universal Child Care Benefit Act that is received in the taxation year by 
(a) the taxpayer, if 
(i) the’ taxpayer does not have a spouse or common-law partner ‘at the 
end of the year, or 
(ii) the income, for the taxation year, of the person who is the taxpayer’s 
spouse or common-law partner at the end of the taxation year is equal to 
or greater than the income of the taxpayer for the taxation year; or 
(b) the taxpayer’s spouse or common-law partner ‘at the end of the taxation 
year, if the income of the spouse or common-law partner for the taxation 
year is greater than the taxpayer’s income for the taxation year. 


Subsec.'56(6) added by 2006, ¢. 4, s. 173, applicable to amounts received after June 30, 
2006. 


(6.1) Designation [to include UCCB in child’s income] — 
If, at the end of the taxation year, a taxpayer does not:have a “‘co- 
habiting spouse or common-law. partner” (within the meaning as- 
signed by section 122.6), the taxpayer, may designate, in the tax- 
payer’s return of income for the taxation year, the total of all 
amounts, each of which is a benefit received in the taxation year by 
the taxpayer under section 4 of the Universal Child Care Benefit 
Act, to be income of 


(a) if the taxpayer deducts an amount for the taxation year under 
subsection 118(1) because of paragraph (b) of the description of 
B in that subsection in respect of an individual, the individual; or 


(b) in any other case, a child who is a “qualified dependant” (as 
defined in section 2 of the Universal Child Care Benefit Act) of 
the taxpayer. 

Related Provisions: 56(6)(c) — Effect of designation. 

History: Subsec. 56(6.1) added by 2010,:c. 12;:s. 4, applicable to 2010 et seq. 


(7) [Repealed] 


History: Former subsecs. 56(5) and (6), and subsec. (7), repealed by 1994, c. 7, Sch. 
VII (1992, c. 48), subsec. 1(1); applicable to 1993 et seg. Subsecs. (5) to (7) formerly 
read: 


(5) Family allowances — An individual who is deemed by subsection (6) or (7) 
to have supported in a particular month of a taxation year a person in ze of 
whom 


(a) a family allowance under thé ‘Family Allowances Act, or" 


(b) an allowance under a law of a province that provides for payment of an 
allowance similar to'the family allowance provided under the Family Al- 
lowances Act 


is paid for the particular month shall include in computing the individual.income 
for the year an amount equal to the total of all amounts each of which is the 
amount of such an allowance received by the individual or the individual’s 
spouse for a month of the year in which the individual, is deemed to, have sup- 
ported the person. 


(6) Deemed support — For the purposes of subsection (5) and subject to sub- 
section (7), an individual shall be deemed to have supported a Person ina ‘partic, 
ular month ofa taxation year if 


(a) the person is a child of, or is dependent for support in the particular 
month on, the individual or the individual’s spouse; and 


_(b) where the individual is married at the end of the particular month, 


(i) the individual’s income for the year (computed without reference to 
subsection (5) and section 63) exceeds that of the individual’s 5 SPOUSE 
and 


(ii) the individual’s spouse was not, by reason of a breakdown of the 
marriage, ‘living separate and apart from the individual at the end of the 
particular month’and for a period of at least 90 days commencing in the 
year. 


(7) Idem — For the purposes of subsection (5), where 


(a) an amount is allowed under subsection 118(1) because of paragraph 
118(1)(b) in computing an individual’s tax payable under this Part for a tax- 
ation year in respect of a person referred to in subsection (5), the individual 
shall be deemed to be the only individual to have supported the person in 
each month of the year and any allowance referred to in subsection (5) that 
is paid in respect'of the person for each such month shall be deemed to have 
been received by the individual; and 
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(b) an allowance referred to in that subsection is paid in respect of a person 
for a particular month of a taxation year and no amount in respect of the 
allowance would, but for this paragraph, be included in computing the in- 
come for the year of any individual, the individual to whom the allowance is 
paid shall be deemed to have supported the person in the particular month. 


Para. 56(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(9), applicable 
to 1988 et seq. Para. 56(7)(a) formerly read: 


(a) an amount is allowed under subsection 118(1) by reason of paragraph 
118(1)(b) in computing an individual’s tax payable under this Part for a taxation 
year in respect of a person, the individual shall be deemed to be the only indivi- 
dual to have supported the person in each month of the year; and 


(8) CPP/QPP and UCCB amounts for previous years — 
Notwithstanding subsections (1) and (6), if 


(a) One Or more amounts are received by an individual (other 
than a trust) in a taxation year as, on account of, in lieu of pay- 
ment of or in satisfaction of, any benefit under the Universal 
Child Care Benefit Act, the Canada Pension Plan or a provincial 
pension plan as defined in section 3 of the Canada Pension 
Plan, and 


(b) a portion, not less than $300, of the total of those amounts 
relates to one or more preceding taxation years, 


that portion shall, at the option of the individual, not be included in 
the individual’s income. 


Related Provisions: 120.2 —General deferral rule for lump-sum payments; 
120.3 — CPP/QPP benefits for previous years; 146(1)‘earned .income”(b.1) — 
RRSP — earned income includes amount under 56(8)(a). 


History: Subsec. 56(8) amended by 2007, c. 2, subsec. 6(4), applicable to 2006 et seq. 
It formerly read: 


(8) CPP/QPP benefits for previous years — Notwithstanding subsection (1), 
where 


(a) one or more amounts are received by an individual (other than a trust) in 
a taxation year as, on account of, in lieu of payment of or in satisfaction of, 
any benefit under the Canada Pension Plan or a provincial pension plan as 
defined in section 3 of that Act, and 


(b) a portion, not less than $300, of the total of those amounts relates to one 
or more preceding taxation years, 


that portion shall, at the option of the individual, not be included in the indivi- 
dual’s income. 


The portion of subsec. 56(8) before para. (b) amended by 1998, c. 19, subsec. 9(3), 
applicable to amounts received by an individual after 1994, other than an individual to 
whom tax has been remitted under subsec. 23(2) of the Financial Administration Act in 
respect of the amounts referred to in para. 56(8)(a), as amended. That portion formerly 
read: 


(8) CPP/QPP disability benefits for previous years — Notwithstanding sub- 
section (1), where 


(a) one or more amounts are received by an individual (other than a trust) in 
a taxation year as, on account of, in lieu of payment of or in satisfaction of, a 
disability pension under the Canada Pension Plan or a provincial plan as 
defined in section 3 of that Act, and 


Subsec. 56(8) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 32(10), applicable with 
respect to amounts received after 1989. 


Remission Orders: Willard Thorne Remission Order, P,C. 2002-2177 (remission of 
tax on retroactive lump sum payment of CPP benefits); Janet Hall Remission Order, 
P.C. 2004-1336 (remission where CPP lump sum disability repaid to wage loss replace- 
ment provider), Wendy Drever Remission Order, P.C. 2009-299 (remission where CPP 
lump sum disability repaid to wage loss replacement provider and transaction bridged 2 
taxation years), 


(9) Meaning of “income for the year” — For the purposes of 
paragraphs (1)(s) and (u), “income for the year” of a person means 
the amount that would, but for those paragraphs, paragraphs 60(v.1) 
and (w) and section 63, be the income of that person for the year. 


History: Subsec. 56(9) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 1(2), 
applicable to 1993 et seg. Subsec. 56(9) formerly read: 


(9) Definition of “income for the year” — For the purposes of paragraphs (1)(s) 
and (u) and subsection (6), “income for the year” of a person means the amount 
that would, but for those paragraphs, subsection (5), paragraphs 60(v.1) and (w) 
and section 63, be the income of that person for the year. 


Subsec. 56(9) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 32(11), to add 
reference to paragraph 60(v.1), applicable to 1989 et seq. 
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"*.child care expense deductions, and repayments of old age 
__ insurance and UCCB which are for other purposes d 
ee 


(10) Severability of retirement compensation arrange- 
ment — Where a retirement compensation arrangement is part of a 
plan or arrangement (in this subsection referred to as the “plan”) 
under which amounts not related to the retirement compensation ar- 
rangement are payable or provided, for the purposes of this Act, 
other than this subsection, 


(a) the retirement compensation arrangement shall be deemed to 
be a separate arrangement independent of other parts of the plan 
of which it is a part; and 
(b) subject to subsection 6(14), amounts paid out of or under the 
plan shall be deemed to have first been paid out of the retirement 
compensation arrangement unless a provision in the plan other- 
wise provides. 


(11) Disposition of property by RCA trust — For the purposes 
of paragraphs (1)(x) and (z), where, at any time in a year, a trust 
governed by a retirement compensation arrangement 


(a) disposes of property to a person for consideration less than 
the fair market value of the property at the time of the disposi- 
tion, or for no consideration, 


(b) acquires property from a person for consideration greater 
than the fair market value of the property at the time of the ac- 
quisition, or 

(c) permits a person to use or enjoy property of the trust for no 
consideration or for consideration less than the fair market value 
of such use or enjoyment, 


the amount, if any, by which such fair market value differs from the 
consideration or, if there is no consideration, the amount of the fair 
market value shall be deemed to be an amount received at that time 
by the person out of or under the arrangement that can reasonably 
be considered to have been received in respect of an office or em- 
ployment of a taxpayer. 


Related Provisions: 69(1) — General rule deeming disposition to be at fair market 
value. 


(12) [Repealed] 
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d, under s section iain of the 
iy beter tes (in 


year” in 1 this eee have the Beh ee to those ex- 


individual retirement accounts and annuities (IRAs) ‘established pursuant to section 


{ oe) 


ee terms; s 
tribution from ine rea TRA ae, ths, ne in income fo : 


FRA where, as a result of a foncocion. event or circumstance, Hoel income tax laws 
of the foreign country in which the FRA is established treats the amount as having 
been distributed from the FRA to the individual. The ta: which the indi- _ 
vidual is deemed to have received the amount is | that inc udes the 
time of the transaction, event or circumstance. 


Subsection 56(12) applies to the 1998 and subsequent taxation years: soxedeh that, in 
its application to the 1998 to 2001 taxation years, two modifications are made. First, — 
its application i is limited to circumstances inv ving the conversion of an IRA into a 


Roth IRA. Second, for conversions of IRAs in Rot IRAs. that occurred i in Mee 
a ee 


the amount and timing of the income inclusion | ‘Canada 
timing in the U.S. Under ‘the Code, individuals who converted an IRA into 
IRA in 1998 were entitled to spread the income inclusion over a four-year period. 
Subsection 56(12) provides for the same tre: tment. However, an individual be. 


came resident in Canada after having converted an IRA into a Roth IRA i in 1998, the 


individual will not be subject to taxation in Canada on at 
conversion that remain taxable for U. S. tax: purposes. — 


Dept. of Finance news release 1 98-129, Dec. 1 
Investments and IRAs - 


Finance Minister Paul Martin today announce. hat 
Income Tax Act and the Income Tax Regulations to address two issues that have been 

recently raised with the Department of ‘inance, in the context of retirement savings — 
decisions currently being made by individuals, oO 


[First measure now implemented in Reg. 4900(1)(n.1) — — ed. a 


eda ‘where ‘the pene “gross. income” and be 8 


oe arrangements preseribed to be an FRA under Regulation 6803 are : 


408(a), (b) or th) of the United Sate Internal Revenue es a 1986 borne to as 


propose changes to the : 


S.56.1(1) 


The second issue deals with individual retirement accounts (IRAs) established under — 
the United States Internal Revenue Code. The Minister announced that he will pro- 
pose an amendment to the Income Tax Ags in response to recent changes to the Code 


The changes to the Code have “adblishcd ‘ ‘ey ee of IRA, ee as a 4 Roth IRA. 


Under the Code, contributions to a Roth IRA are not deductible, but investment in- 
come accrues Ate and Heh te are fee not taxable. Under certain cir- 


the amount hd timing of the inclusion i in Canada matches the amount and mn in 
the Us. thus Oe ind 


Mr. Martin died dot the Steere ‘opportunities in the us S. for! Roth IRAGS are nee 


more generous than the deferral opportunities i in the U.S. for ordinary IRAs and the » 
deferral opportunities | in Canada for tax-assisted retirement savings. In particular, 
contributions can be made to a Roth IRA at any age, and there is no requirement for 
payments under a Roth IRA to begin by a certain age. Accordingly, there are no 
plans to provide tax assistance by way of an Esmpaon Home or es of taxation 
in Canada on earnings within a Roth IRA 


For further information: Tax: Legislation’ Divs 613) 992- “ Jean-Michel 
Catta, Public Affairs and Operations Division, (613) 992-1574. | 


Related Provisions: 94( 1)“exempt foreign trust”(h)(ii)(D) — - Roth IRA ee. 
from non-resident trust rules; Canada-U. S. Tax vey Art. ASHE = Roth IRA 
deemed to be ‘pension under treaty. _— 


LY. Technical News: 43 (taxation of Roth IRAs), ” _ : a 


History: [former subsec. 56(12)}: Former subsec. 56(12) repealed by 1997, c. 25, 
subsec. 8(1), effective for amounts received: after 1996. Now see 56.1(4)“support 
amount”. 


Selected Cases [former subsec. 56(12)]: Badeau v. R., [2002] 1 C.¥.C. 2627 
(TCC) (Factors considered in determination of amount to be received do not bind recip- 
ient to spend allowance accordingly). 


Definitions [s. 56]: “allowance” —56(12); “amount” — 248(1); “anniversary 
day” — 12.2(11), 56(1.1); “annuity” — 248(1); ‘“arm’s length” — 251(1); “‘assess- 
ment” — 248(1); “beneficially interested” — 248(25); “borrowed money”, “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “child” — 252(1); “child 
support amount” — 56.1(4); “cohabiting spouse or common-law partner” — 122.6; 
“commencement day’ —56.1(4); “common-law partner’, “common-law partner- 
ship” — 248(1); “consequence of the death’ — 248(8); “death benefit” — 248(1); “de- 
ferred profit sharing plan” — 147(1), 248(1); “employee benefit plan”, “employ- 
ment” — 248(1); “estate” — 104(1), 248(1); “foreign retirement arrangement” — 
248(1), Reg. 6803; “income” — 3, 56(9.1); “income for the year” — 56(9); “income- 
averaging amily contract” — 61(4), 248(1); “individual”; ' “insurer?” — 248(1); “of- 
fice”. — 248(1);“‘parent” —252(2)(a); “‘pension transferee’*— 60.03(1); “person”, 
“personal or living EADENSER, , prescribed” — 248(1); “prescribed rate” —.Reg. 4301; 
“property”? — 248(1);. “province” — Interpretation Act 35(1); “received” — 248(7); 
“registered disability savings plan” — 146.4(1), 248(1); “registered education savings 
plan” — 146.1(1), 248(1); “registered retirement income fund” — 146.3(1), 248(1); 
“registered retirement savings plan” — 146(1), 248(1); “regulation” — 248(1); “re- 
lated” —.251(2); “resident in Canada” — 94(3)(a)(viii), 250; “retirement compensation 
arrangement”, ‘inetining allowance’”’, ‘salary deferral arrangement’? — 248(1); “scholar- 
ship exemption” — 56(3), (3.1); “specified individual’? — 120.4(1), 248(1); “specified 
pension plan” — 248(1), Reg. 7800; “‘split income” — 120.4(1), 248(1); “split-pension 
amount” — 60.03(1); “substituted” — 248(5); “superannuation or pension benefit” — 
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248(1); “supplementary unemployment benefit plan” — 145(1), 248(1); “support 
amount’ — 56.1(4); “TFSA” — 146.2(5), 248(1);. “taxation year” — 249; “tax- 
payer” — 248(1); “trust’” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


56.1 (1) Support — For the purposes of paragraph 56(1)(b) and 
subsection 118(5), where an order or agreement, or any variation 
thereof, provides for the payment of an amount to a taxpayer or for 
the benefit of the taxpayer, children in the taxpayer’s custody or 
both the taxpayer and those children, the amount or any part thereof 


(a) when payable, is deemed to be payable to and receivable by 
the taxpayer; and 


(b) when paid, is deemed to have been paid to and received by 
the taxpayer. 


Related Provisions: 60.1(1) — Parallel rule for payer. 
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History: Subsec. 56.1(1) amended by 1997, c. 25, subsec. 9(1), applicable to amounts 
received after 1996. Subsec. (1) formerly read: 


56.1 (1) Maintenance — Where a decree, order, judgment or written agreement 
described in paragraph 56(1)(b) or (c), or any variation thereof, provides for the 
periodic payment of an amount 
(a) toa taxpayer by a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid under an order made by a competent tribu- 


nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the taxpayer, ‘or 


(b) for the benefit of the taxpayer, children in the custody of the ight or 
both the taxpayer and those children, 


the amount or any part thereof, when paid, shall be deemed for the purposes of 
paragraphs 56(1)(b) and (c) to have been paid to and received by the taxpayer. 


Subsec. 56.1(1) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 18, applicable (by 
subsec. 18(2), as amended by 1994, c. 21, s. 134) to amounts received under a decree, 
order or judgment made by a competent tribunal after 1992 or under a written agree- 
ment entered into after 1992 other than such a decree, order or judgment, or written 
agreement, made with respect to a marriage breakdown that occurred before 1993. Sub- 
sec. (1) formerly read: 


56.1 (1) Where, after May 6, 1974, a decree, order, judgment or written agree- 
ment described in paragraph 56(1)(b), (c) or (c.1), or any variation thereof, has 
been made providing for the periodic payment of an amount 
(a) to a taxpayer by a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid pursuant to an order made by a competent 


tribunal after February 10, 1988 in accordance with the laws of a proy- 
ince, an individual of the opposite sex who 


(A) before the date of the order cohabited with the taxpayer in a 
conjugal relationship, or 
(B) is the natural parent of a child of the taxpayer, or 


(b) for the benefit of the taxpayer, children in the custody ‘of the taxpayer or 
both the taxpayer and those children, 


the amount or any part thereof, when paid, shall be deemed, for the purposes of 
paragraphs 56(1)(b), (c) and (c.1), to have been paid to and received by the 
taxpayer. 


Interpretation Bulletins: IT-530R: Support payments. 


(2) Agreement — For the purposes of section 56, this section and 
subsection 118(5), the amount determined by the formula 


A—B 
where 


A is the total of all amounts each of which is an amount (other than 
an amount that is otherwise a support amount) that became pay- 
able by,a person in a taxation year, under an order of a compe- 
tent tribunal or under a written agreement, in respect of an ex- 
pense (other than an expenditure in respect of a self-contained 
domestic establishment in which the person resides or an expen- 
diture for the acquisition of tangible property that is not an ex- 
penditure on account of a medical or education expense or in 
respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the taxpayer de- 
scribed in paragraph (a) or (b) resides) incurred in the year or the 
preceding taxation year for the maintenance of a taxpayer, chil- 
dren in the taxpayer’s custody or both the taxpayer and those 
children, where the taxpayer is 


Proposed Amendment — 56.1(2)A opening words 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 194, will 
amend the opening words of the description of A in subsec. 56.1(2) by substituting 
“tangible property, or for civil ces ie eee property,” for “tangible cia me to 
come into force on Royal Assent. © 


Technical Notes (July 2010): See under 12(4). PE LOS 


(a) the person’s spouse or common-law partner or former 
spouse or common-law partner, or 


(b) where the amount became payable under an order made 
by a competent tribunal in accordance with the laws of a 
province, an individual who is the parent of a child of whom 
the person is a legal parent, 


and 


Income Tax Act, Part I, Division B 


Bis the amount, if any, by which © 


(a) the total of all amounts each of which is an amount in- 
cluded in the total determined for A in respect of the acquisi- 
tion or improvement of a self-contained domestic establish- 
ment in which the taxpayer resides, including any payment of 
principal or interest in respect of a loan made or indebtedness 
incurred to finance, in any manner whatever, such acquisition 
or improvement 


exceeds 


(b) the total of all amounts each of which is an amount equal 
to '/s of the original principal amount of a loan or indebted- 
ness described in paragraph (a), 


is, where the order or written agreement, as the case may be, pro- 
vides that this subsection and subsection 60.1(2) shall apply to any 
amount paid or payable thereunder, deemed to be an amount paya- 
ble to and receivable by the taxpayer as an allowance on a periodic 
basis, and the taxpayer is deemed to have discretion as to the use of 
that amount. 


Related Provisions: 60.1(2) — Parallel rule for payer; 252(3) — Extended meaning 
of “spouse” and “former spouse”. 


History: Para. (b) of the description of A in subsec. 56.1(2) amended by 2005, c. 33, 
subsec. 10(1) to replace “natural parent” with “legal parent’, in force on July 20, 2005 
(Royal Assent). 


Subsec. 56.1(2) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


The portion of subsec. 56.1(2) preceding the formula, the description of A, and the 
closing words of subsec. (2), amended by 1997, c. 25, subsecs. 9(2)-(4), applicable to 
amounts received after 1996. Those portions formerly read: 


(2) For the purposes of paragraphs 56(1)(b) and (c), the amount determined by 
the formula 


A is the total of all amounts each of which is an amount (other than an amount 
to which paragraph 56(1)(b) or (c) otherwise applies) paid by a person in a 
taxation year, under a decree, order or judgment of a competent tribunal or 
under a written agreement, in respect of an expense (other than an expendi- 
ture in respect of a self-contained domestic establishment in which the per- 
son resides or an expenditure for the acquisition of tangible property that is 
not an expenditure on account of a medical or education expense or in re- 
spect of the acquisition, improvement or maintenance of a self-contained do- 
mestic establishment in which the taxpayer described in paragraph (a) or (b) 
resides) incurred in the year or the preceding taxation year for the mainte- 
nance of a taxpayer who is 


(a) that person’s spouse or former spouse, or 


(b) where the amount is paid under an order made by a competent tribu- 
nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the person, 


or for the maintenance of children in the taxpayer’s custody or both the tax- 
payer and those children if, at the time the expense was incurred and 
throughout the remainder of the year, the taxpayer was living separate and 
apart from that person, and 


shall, where the decree, order, judgment or written agreement, as the case may 

be, provides that this subsection and subsection 60.1(2) shall apply to any pay- 
ment made thereunder, be deemed to be an amount paid by that person and re- 
ceived by the taxpayer as an allowance payable on a periodic basis. 


Subsec. 56.1(2) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 18, applicable (by 
subsec. 18(2), as amended by 1994, c. 21, s. 134) to amounts received under a decree, 
order or judgment made by a competent tribunal after 1992 or under a written agree- 
ment entered into after 1992 other than such a decree, order or judgment, or written 
agreement, made with respect to a marriage breakdown that occurred before 1993. Sub- 
sec, (2) formerly read: 


(2) For the purposes of paragraphs 56(1)(b), (c) and (c.1), the amount, if any, by 
which 


(a) the total of all amounts each of which is an amount (other than an amount 
to which paragraph 56(1)(b), (c) or (c.1) otherwise applies) paid by a person 
in a taxation year, pursuant to a decree, order or judgment of a competent. 
tribunal or pursuant to a written agreement, in respect of an expense (other 
than an expenditure in respect of a self-contained domestic establishment in 
which the person resides or an expenditure for the acquisition of tangible — 
property that is not an expenditure on account of a medical or educational 
expense or in respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the taxpayer described in 
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' subparagraph (i) or (ii) resides) incurred in the year or the immediately pre- 
ceding taxation year for maintenance of a taxpayer who is 


(i) that person’s spouse or former spouse, or 


(ii) where the amount is paid pursuant to an order made by a competent 
tribunal after February 10, 1988 in accordance with the laws of a prov- 
ince, an individual of the, opposite sex who 
(A) before the date of the order cohabited with the person in a con- 
jugal relationship, or 


(B) is the natural parent of a child of the person, 


or for the maintenance of children in the taxpayer’s custody or both the tax- 
payer and those children if, at the time the.expense- was incurred. and 
throughout the remainder of the year, the taxpayer was living apart from that 
person 


exceeds 
) the amount, if any, by which. - 


(1) the total of all amounts each of which is an amount included in ‘the 
total determined under paragraph (a) in respect of the acquisition or im- 
provement of a self-contained domestic establishment in which the tax- 
payer resides, including any payment of principal or interest in respect 
of a loan made or indebtedness incurred to finance, in any manner 
whatever, such acquisition or improvement 
exceeds : 
(ii) the total of all amounts each of which is an amount equal to '/s of the 
original principal amount of a loan or indebtedness described in subpar- 
agraph (i) 
shall, where the decree, order, judgment or written agreement, as the case may 
be, provides that this subsection and subsection 60.1(2) shall apply to any pay- 
ment made pursuant thereto, be deemed to be an amount paid by that person and 
received by the taxpayer as an allowance payable on a periodic basis. 


Selected Cases [subsec. 56.1(2)]: Veilleux v. R., [2003] 1 C.T.C. 138 (FCA) (Not 
necessary to refer to sections of the Act, provided substance contained in agreement); 
Larsson v. Canada, {1996] 3 C.T.C. 2430 (TCC) (Inclusion/deduction process should 
be favoured in ambiguous or doubtful cases). 


Interpretation Bulletins: IT-530R: Support payments. 


(3) Prior payments — For the purposes of this section and sec- 
tion 56, where a written agreement or order of a competent tribunal 
made at any time in a taxation year provides that an amount re- 
ceived before that time and in the year or the preceding taxation 
year is to be considered to have been paid and received thereunder, 


(a) the amount is deemed.to have been received thereunder; and 


(b) the agreement or order is deemed, except for the purpose of 
this subsection, to have been made on the day on which the first 
such amount was received, except that, where the agreement or 
order is made after April 1997 and varies a child support amount 
payable to the recipient from the last such amount received by 
the recipient before May 1997, each varied amount of child sup- 
port received under the agreement or order is deemed to have 
been receivable under an agreement or order the commencement 
day of which is the day on which the first payment of the varied 
amount is required to be made. 


Related Provisions: 60.1(3) — Parallel rule for payer. 


History: Subsec. 56.1(3) amended by 1997, c. 25, subsec. 9(5), applicable to amounts 
received after 1996. Subsec. (3) formerly read: 


(3) For the purposes of this section and section 56, where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount received before that time and in the year or 
the preceding taxation year is to be considered to-have been paid and received 
thereunder, the amount shall be deemed to have been received thereunder. 


Subsec. 56.1(3) substituted by 1994, c. 7, Sch. VIII: (1993; ¢. 24), s. 18, applicable (by 
subsec. 18(2), as amended by 1994, c. 21, s. 134), to amounts received under a decree, 
order or judgment made by a competent tribunal after 1992 or under a written agree- 
ment entered into after 1992 other than such a decree, order or judgment or written 
agreement made with respect to a marriage breakdown that occurred before 1993. Sub- 
sec. (3) formerly, read: 


(3) For the purposes of this section and section 56, where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount received before that time and in the year or 
the immediately preceding taxation year is to be considered as having been paid 
and received pursuant thereto, the following rules apply: 


(a) the amount shall be deemed to have been received pursuant thereto; and 


(b) the person who made the payment shall be deemed to have been sepa- 
rated pursuant to a divorce, judicial separation or written separation agree- 


S.' 56.1(4) 


ment from that person’s spouse or former spouse at the time the payment 
was made and throughout the remainder of the year. \' 


Interpretation Bulletins: IT-530R: Support payments. 


(4) Definitions — The definitions in this subsection apo in this 
section and section 56. 


“child support amount” means any support amount that is not 
identified in the agreement or order under which it is receivable as 
being solely for the support of a recipient who is a spouse or com- 
mon-law partner or former spouse or common-law partner of the 
payer or who is a parent of a child of whom the payer is a legal 
parent. 


Related Provisions: 60:1(4) — Definition applies to sections 60 and 60.1; 252(3) — 
Extended meaning of “spouse” and “former spouse’’. 


Interpretation Bulletins: IT-530R: Support payments. 


“commencement day” at any time of an agreement or order means 


(a) where the agreement or order is made after April 1997, the 
day it is made; and 


(b) where the agreement or order is made before May 1997, the 
day, if any, that is after April 1997 and is the earliest of 


(i) the day specified as the commencement day of the agree- 
ment or order by the payer and recipient under the agreement 
or order in a joint election filed with the Minister in pre- 
scribed form and manner, 


(ii) where the agreement or order is varied after April 1997 to 
change the child support amounts payable to the recipient, 
the day on which the first payment of the varied amount is 
required to be made, 


(i11) where a subsequent agreement or order is made after 
April 1997, the effect of which is to change the total child 
support amounts payable to the recipient by the payer, the 
commencement day of the first such sae deran agreement 
or order, and 


(iv) the day specified in the agreement or order, or any varia- 
tion thereof, as the commencement day of the agreement or 
order for the purposes of this Act. 


Related Provisions: 60.1(4) — Definition applies to sections 60 ‘and 60.1. 
Interpretation Bulletins: IT-530R: Support payments. 


“support amount” means an amount payable or receivable as an 
allowance on a periodic basis for the maintenance of the recipient, 
children of the recipient or both the recipient and children of the 
recipient, if the recipient has discretion as to the use of the amount, 
and 


(a) the recipient is the spouse or common-law partner or former 
spouse or common-law partner of the payer, the recipient and 
payer are living separate and apart because of the breakdown of 
their marriage or common-law partnership and the amount is re- 
ceivable under an order of a competent tribunal or under a writ- 
ten agreement; or 


(b) the payer is a legal parent of a child of the recipient and the 
amount is receivable under an order made by a:competent tribu- 
nal in accordance with the laws of a province. 


Related Provisions: 60.1(4) — Definition applies to ss. 60 and 60.1; 118(5)—No 
personal credit in respect of person to whom support amount payable; 248(1)“exempt 
income” — Support amount is not exempt income; 252(3) — Extended meaning of 
“spouse” and “former spouse”. 


Interpretation Bulletins: IT-530R: Support payments. 


History: The definitions “child support amount” and “support amount” in subsec. 
56.1(4) amended by 2005, c. 33, subsecs- 10(2), (3) to replace “natural parent” with 
“legal parent”, in force on July 20, 2005 (Royal Assent). 


The definition “child support amount” in subsec. 56.1(4) amended. by 2000, ¢: 12; Sch. 
2, s. 2, to replace “spouse” with “spouse or common-law partner’, applicable to 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 


Para. (a) of the definition “support amount” in subsec. 56.1(4) amended by 2000, c. 12, 
Sch. 2, s. 2, to replace “spouse” with “spouse or common-law partner’, and by Sch. 2 
s. 9, to replace “marriage” with “marriage or common-law partnership”, applicable to 
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2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Subsec. 56.1(4) added by 1997, c. 25, subsec. 9(6), applicable (as amended by 1998, c. 
19, subsec. 307(1), deemed to have come into force on April 25, 1997) after 1996, 
except that 


(a) a support amount, as defined in subsection 56.1(4) does not include an amount 


(i) that was received under a decree, order or judgment of a competent tribu- 
nal, or under a written agreement, that does not have a commencement day 
(within the meaning assigned by that subsec. 56.1(4)), and 


(ii) that if paid and received would, but for this amendment, not be included in 
computing the income of the recipient of the amount; and 


(b) with respect to an amount payable or receivable under a decree, order or judg- 
ment of a competent tribunal, or under a written agreement, made after March 27, 
1986 and before 1988, the portion of the definition “support amount” in subsec. 
56.1(4) before paragraph (a) shall be read without reference to “the recipient has 
discretion as to the use of the amount, and”. 


Selected Cases [subsec. 56.1(4)]: Broad v. R., [2010] 5 C.T.C. 102 (FCA) 
(Provision should be interpreted to give effect to public policy of encouraging 
reconciliation); Guest v. R., [2010] 4 C.T.C. 2249 (TCC) (Registration of foreign sup- 
port order under provincial legislation did not create a commencement date); Cira v. R., 
[2010] 1 C.T.C. 2137 (TCC) (No commencement day under new regime 
demonstrated); Warbinek v. R., [2009] 1 C.T.C. 232 (FCA) (Commencement date not 
triggered by court-ordered temporary suspension of obligation to make support 
payments); Shaw v. R., [2007] 3 C.T.C. 2394 (TCC) (Not necessary that agreement in 
writing be signed); Narain v. R., [2006} 3 C.T.C. 2524 (TCC) (Flexibility regarding 
payment did not change nature of support amount); Patriquin v. R., [2004] 4 C.T.C. 
2222 (TCC) (Effective date was date intended by parties, not date agreement filed in 
court); Fraser v. R., [2004] 3 C.T.C. 1 (FCA) (Order under provincial statute for sup- 
port was support amount); Fitzpatrick v. R., [2003] 4 C.T.C. 2350 (TCC) (Paternity 
agreement sufficient basis for deducting support amounts); Mullen vy. R., [2003] 3 
C.T.C. 2201 (TCC) (Paternity agreement and payments thereunder qualified as support 
amount); Biggs v. R., [2002] 1 C.T.C. 2295 (TCC) (Retroactive effect given to written 
agreement). 

Forms: T1157: Election for child support payments; T1158: Registration of family 
support payments. 

Selected Cases [s. 56.1]: Ojo v. R., [2011] 1 C.T.C. 2061 (TCC) (Wife exercised 
discretion to have mortgage payments made directly. Payments were deductible by 
payor). 

Definitions [s. 56.1]: “amount” — 248(1); “child” — 252(1); “child support 
amount”, “commencement day” — 56.1(4); “common-law partner’, “common-law 
partnership” — 248(1);, “corporation” — 248(1), Interpretation Act 35(1); “corporeal 
property” — Quebec Civil Code art. 899, 906; “employee benefit plan” — 248(1); 
“former spouse” — 252(3); “individual” — 248(1); “Minister” — 248(1); “parent” — 
252(2)(a); “person”, “prescribed”, “principal amount’, “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “received” — 248(7); “self-contained domestic es- 
tablishment”, “share” — 248(1); “spouse” — 252(3); “superannuation or pension bene- 
fit” — 248(1),; “support amount” — 56.1(4); “taxation year’ — 249; “taxpayer? — 
248(1); “written” — Interpretation Act 35(1) [writing]. 


56.2 Reserve claimed for debt forgiveness — There shall be 
included in computing an individual’s income for a taxation year 
during which the individual was not a bankrupt the amount, if any, 
deducted under section 61.2 in computing the individual’s income 
for the preceding taxation year. 


History: S. 56.2 added by 1995, c. 21, s. 19, applicable to taxation years that end after 
February 21, 1994. 


Definitions [s. 56.2]: 
year’ — 249. 


“amount”, “bankrupt”, “individual” — 248(1); “taxation 


56.3 Reserve claimed for debt forgiveness — There shall be 
included in computing a taxpayer’s income for a taxation year dur- 
ing which the taxpayer was not a bankrupt the amount, if any, de- 
ducted under section 61.4 in computing the taxpayer’s income for 
the preceding taxation year. 

Related Provisions: 61.4(a)B(ii) Effect on reserve for subsequent year; 
87(2)(g) — Amalgamations — carryover of reserve; 115(1)(a)(iii.21) — Non-resi- 
dent’s taxable income earned in Canada, 


History: S. 56.3 added by 1995, c. 21, s. 19, applicable to taxation years that end after 
February 21, 1994. 


Definitions [s. 56.3]: 
payer” — 248(1). 


“amount”, “bankrupt” — 248(1); “taxation year” — 249; “tax- 


Proposed Addition — 56.4. 


Technical Notes (July 2010): New section 56.4 sets out ne with secnee « 
amounts that are received or receivable in respect of a restrictive covenant. In addi- 
tion to new section 56.4, there are consequential changes to other provisions of the 


Income Tax: Act, Part I, Division B 


including eli . (omployment income), subsection ee ee (restrictive cove- 


ductions “section 68. (allocation of consideration) oe section 212 (Part XI ‘tax 
nt eine ee of the oe os notes a ose conseque t 


ide ices income, or in Le of ‘diepbdition in respect ote certain atta pro- : 


respect of amounts received or receivable for a restrictive covenant. “ 


“eligible corporation”, of a taxpayer, means a taxable Canadian 
corporation of which the taxpayer holds, pease: or tee 
shares: of the capital stock. 
ical ‘Notes (July 2010): “Eligible corporation” of a taxpayer ‘means a 

able Canadian corporation of which the taxpayer holds, directly or inet, 
shares of the capital stock. : 
This definition is relevant a the purpose of ee ce whether new BS icctens 
56.4(5), (7), (8) and (8.1) apply to provide an exception from the tule i in section 68 
that may deem a person who grants a restrictive ibicicg ok to receive an t ancount for 
the restrictive ecOverany eee 


“eligible interest”, of a ap means capaal: Prepersy, of the 

taxpayer thatis d 
(a) a partnership interest in a partnership that carries on a 
business, 


(b) a share of the ae stock of a corporation that carries ¢ on a 
business; or oe 


(c) a share of the capital stock of a ‘corporation 90% c or more Se 
the fair market value of which is attributable to ere inter-) 
ests in one other corporation. 
Technical Notes (July 2010): “Eligible interest”, of a taxpayer, means api 
property of the taxpayer that is 
* a partnership interest in a partnership that carries on a “eo i 


* a share of the capital stock of a corporation that carries on a business, or 


* a share of the capital stock of a corporation 90% or more of the fair market value 
of which is attributable to eligible interest in one other corporation. . 
This definition is relevant for the purpose of applying new scrcui 56. Bio and 
(4)(c). 
Related Provisions: 56. A¢4)(C) — Cost to ocicsiiier of eligible interest. 


“eligible person” i in respect of a vendor at any time means an 
individual who is related to the vendor and who has attained the 
age of 18 years at or before that time. 

Technical Notes (July 2010): “Eligible person” in respect of a vendor at any Gate 
means an individual who is related to the vendor and who has attained the age of 18 
years at that time or before. This definition is relevant for the purpose of applying 
new subsection 56.4(8.1). : 


“goodwill amount”, of a taxpayer, is an amount received ¢ or re- 
ceivable by the taxpayer as consideration for the disposition by 
the taxpayer of goodwill, and that is required by the description of | 
E in the definition “cumulative eligible capital” in subsection 
14(5) to be included in computing the cumulative eligible capital 
of a business carried on by the taxpayer mua a — 
tablishment located in Canada. 
Technical Notes (July 201 0): “Goodwill amount”, of a taxpayer, is an. sachet? 
that is received or receivable by the taxpayer as ebusticration for the disposition by — 
the taxpayer of goodwill, and that is required by the description of E in the definition — 
“cumulative eligible capital” in subsection 14(5) to be included in computing the 
cumulative eligible capital of a business carried on through a permanent establish- a 
ment located in Canada, This. es is relevant for the purpose of nee new 
subsection 56.4(7). 


Related Provisions: 56: Aa) pat Allocation of goodwill amount. 


“permanent establishment” means a permanent cuit 18 
defined for purpose of subsection 16.1(1).. 


Technical Notes (July 2010): “Permanent establishment” means a. perma 
establishment as defined for the purpose of subsection 16.1(1) — see poner 


290 


Subdivision d — Other Sources of Income S. 56.4(3) 


- gible: capital i in respect. of the bu iness to. which the restrictive : 
as a he pe taxp yer meat . if the 


iver. of an advantage 0 
ee or not ma E 


taxy ayer that does not dea at 


ee er in that arash car- : 


nt i conidention for an adele by rs 
particular taxpayer not to provide, directly or indirectly, 
property or services in competition with the property or ser-_ 
vices provided or to be provided by the lee ee by a 
person related to the purchaser), © 


iii) the restrictive covenant may fey, be considered 
the eligible int a to maintain: or Pee we value of 


(iv) i ovenant is ee on or lie: July 18, 
2005, subsection 84(3) does not sup to the a 


Income — restrictive covenants | |[non-competition 
agreements] — There is to be included in ee a tax- 

ax aounts each 7 (vi) the amount is added to the porter ee S pro: 
ceeds of disposition, as defined by section 54, for the pur- 


_ pose of ‘applying this ae to the Bees of the particular 


Og he particular Ae ad the aes elect i in pre- 
_ Scr bed toy. to ae this re in a of the 


to the income ilecon tule i in beste: 56. 4(2) for: acute received ¢ Or oan 
in respect of a restrictive covenant granted by a es to: a person with whom AG 
taxpayer. deals at arm’s length (the © “purchaser’’). LD 


First, ‘subsection 56. 4(2) does not apply. to an amount if section 5 or 6 of the "het 
ap ies to include the amount in computing the taxpayer’s employment income for 
the eee or would, have so applied if - ae amount had been received in the taxation 


Second, subsection 56.4(2) does not ons fo an ‘amount ha wont, if the Act were — 
read without reference to section 56.4, be - required by the description of E in the 
definition * ‘cumulative eligible capital” in subsection 14(5) to be included in comput- 

ing the taxpayer’s cumulative eligible capital in respect of the business to which the 
restrictive covenant relates. The taxpayer (and the purchaser if the purchaser carries 
on business in Canada) i is required to elect jointly in prescribed form to apply this _ 
exception. The note accompanying 1 new Dy ica 56. 4 14) provides | further details . 
with respect to filing an election. : 


Third, ‘subsection 56. 4(2) does not apply to an amount to he extent that the amount is. 
additional * proceeds. of disposition” from the disposition of an eligible interest (see 
the definition “eligible interest” in subsection 56.4(1)) of the taxpayer if certain con-- 
dione are met. MIE me e ke conditions must e met: 


1 strictive covenant ome . OF that i is an aiabie peed by virtue of paragraph ‘ 
(c) of the definition ‘ ‘eligible interest” where the other corporation referred to in 
: fae ok carries on p the business to which the testrictive covenant relates. e 


So section 5c or 6 applied to. log th as uni 
‘the particular ae s income for the taxa 


‘the taxpayer not to peas ae or services: in competition with the property 
Of services provided by the poser (or bya person related to the purchaser). 


° The restrictive covenant must be reasonably considered to have been granted to 
maintain or ‘preserve ‘the: value of the es interest es of to the 


nition “cumulative ae capital” oe subsection 14(5) to be 
included in computing the particular taxpayer’s cumulative eli- | | |) purchaser. 
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* In order to be able to add the restrictive covenani 
» disposition of an eligible interest that is a _ share 
_ acquisition or cancellation of the share to whi 
_fequirement applies toa restrictive: covenan 


¢ The disposition of the slisible interest cannot t e the 
under section 85 or subsection 97(2). This require nt appli 
~. enants granted on or after piovetes ° Fea 


* The amount is added in the taxpayer’ s proceeds of dis 
interest. a 


+ The taxpayer: and the purchaser of the eine te nant je 


—56.4(14) provides further details with respect to filing an election. 


New paragraph 56.4(3)(c) is, however, subject to new subsection 56.4(10) <i dis: 
cussed below in the accompanying note —- which provides an anti-avoidance rule 


that, if applicable, results in the non application of paragraph 56. 3B). 


Related Provisions: 6(3), G. 1) ee Employment i income inclusion from restrictive. 
covenant; 56.4(4) — Treatment of purchaser; 56.4(10) — Para. (c) does not apply to 


employment or business income; 56.4(14) — Filing of prescribed form for paras. (b) 


and (c); 220(3.2), Reg. 600(c)— Late filing or revocation of election under 


56.4(3)(c); 257 — Formula cannot calculate to less than zero. 


(4) Treatment of purchaser — An amount paid or payable by 


a purchaser for a restrictive covenant is — 


(a) if the amount is required because of section 5 or 6 to be 
included in computing the income of an employee of the pur- 
chaser, to be considered to be wae paid or payable by the 
purchaser to the employee; : 


(b) if an election has been made under paragraph (3)(b) i in re- 
spect of the amount, to be considered to be incurred by the 
purchaser on account of capital for the purpose of applying the 
definition “eligible capital expenditure” in subsection 14(5) 
and not to be an amount at paid or payable for all other purposes 
of the Act; and 


(c) if an election has been made cade paragraph (3)(c), in re- 
spect of the amount and the amount relates to the purchaser’s 
acquisition of property that is, immediately after the acquisi- 
tion, an eligible interest of the purchaser, to be included in 
computing the cost to the purchaser of that eligible interest and 
considered not to be an amount paid or payable for all other 
purposes of the Act. 


Technical Notes (July 2010): New kubeastion 56.4(4) provides rules that sy to 
an amount paid or payable by a purchaser of a restrictive covenant in certain 
circumstances. 


If the amount paid or payable by a purchaser of a restrictive covenant is employment 


income of an employee of the purchaser, the amount is considered to be wages paid 
or payable by the purchaser to the employee. 


If an election has been made under paragraph 56.4(3)(b) in respect of the amount, the 
amount is to be considered to be an outlay incurred by the purchaser on account of 
capital for the purpose of applying the definition “eligible capital expenditure” in 
subsection 14(5) and not to be an amount paid or payable for all other pe sh the 
Act. 


If an election has been made under paragraph 56.4(3)(c) in respect of the amount and 
the amount relates to the purchaser’s acquisition of property that is immediately after 
the acquisition an eligible interest of the purchaser, the amount is to be included in 
computing the cost to the purchaser of that interest and is considered not to be an 
amount paid or payable for all other purposes of the Act. 


Related Provisions: 153(1)(a) — Tax to be withheld at source. 


(5) Non-application of s. 68 — If this subsection applies in re- 
spect of a restrictive covenant granted by a taxpayer, section 68 
does not apply to deem consideration to be received or receivable 
by the taxpayer for the restrictive covenant. 


Technical Notes (July 2010): New subsection 56.4(5) provides that, in respect of 
a restrictive covenant granted by a taxpayer, section 68 does not apply to deem con- 
sideration to be received or receivable by the taxpayer for the restrictive covenant. 
There are four cases in which subsection 56.4(5) may apply, which are more fully 
described below in the notes accompanying new subsections 56. A(6), @), (8) ~ 
(8.1). 


Related Provisions: 56.4(6)-(), a 1)— Conditions. for 56. 2465) to apply: 
56.4(13) — Effect of 56.4(5) applying. 


sition of the eligible 


say elect in pre- 
scribed form to apply this exception. The note accompanying new ‘Subsection 


Income Tax Act, Part I, Division B 


ication of subsec. (5)— if employee Leite ete : 
— Subsection (5) applies to a restrict ve. 


: PP 


ay with. hom the individual deals at arm 
DS HOE 2 as Pte 


ore with ety. or services Jairo or to be pro- 
idec Dy. the puschasey (or Py a ase related to the punches 


tive bvenant relates; 


) no proceeds are received or receivable by i the individaal for 7 
ting the restrictive covenant; and 


f) the amount that can reasonably be regarded to be consider. 
tion for the restrictive covenant is received or receivable, only 

_ by the vendors. < 
Technical Notes (July 2010): New s absecton 56.4(6) Savides a set of condi 
tions that, if met, result in subsection 56.4(5) applying with respect to a restrictive 
covenant granted by an individual — with the result that section 68 does not pply a 
deem consideration to be received or receivable by the individual for granting | the — 
restrictive covenant. This is the case if all of the following conditions exist: 


* The individual grants a restrictive covenant to another taxpayer with whom the 
individual deals at arm’s length (referred to as the “purchaser”). : 


. The “restricted covenant directly 1 relates to the acquisition from one or more other 2 
persons (referred to as the “vendors”) by the purchaser of an interest in the i 
~ -vidual’s employer, in a corporation Societe to that Beaceen or in the cps : 
carried on a that employer. .. 


+ The individual deals at arm’s iene with the employer and with the vendors. 


+ The restrictive covenant is an undertaking of the individual not to provide. di- 
rectly or indirectly, property or services in competition with the property or ser-_ 
vices provided or to be provided by the purchaser (or by a person related to the 
purchaser) in the course of carrying on the business to which the restrictive cove- 
nant relates. he : 


« No. proceeds are eos or receivable by the gidividnal for granting the roe: a : 
tive covenant. a 


* The amount that can reasonably be regarded to be consideration for the restric- . 
tive covenant is received or receivable only by the vendors. 


Related Provisions: 56. 4 13)(a) — Effect of para.. ( applying. 


(7) Application of subsec. (5) — goodwill amount ae 
ject to subsection : 1), subsection (5) applies to a restrictive ¢ 
nant if | 


(a) the restrictive covenant is eraated by a iaxpayer Gn this 
subsection and subsection ( 13) referred to as the “vendor’”) t 
another taxpayer with whom the vendor deals at arm’s Jength 
(referred to in this subsection as the “purchaser’’); 


; (b) the restrictive covenant is an undertaking of the vendor 
746 provide, directly or indirectly, property or services in cc 
petition with the property or services provided or to be. pro 
vided by the purchaser (or by a person related to the purchaser) — 
‘in the course of Partying on the a oe which thet restri 
enant relates; 


ceeds are received or receivable by the vendor 
the restrictive covenant; ae 
unt that can reasonably be regarded as ‘being tk 
ji for the restrictive covenant is 
@ included by the vendor in onan a goodwill amo [ 

vendor, or ae 
(ii) received. or. receivable by a corporation th: 5 an eli- 
gible corporation of the vendor when the restrictive cove- 
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eneoiion of the goodwill amount cannot 
pi seen 8: a TC 


grani 1g the r strictive ‘poveriatt and 


the strictive covenant can | reasonably be ae to Dave 
bee } granted to maintain or preserve the fair market value of 
the property disposed of to the purchaser or of the shares of ihe 
target corporation disposed of to the purchaser. 
Technical Notes (July 2010): New subsection 56. (8) provides a set of on 
tions that, if met, result in subsection. 56. 4(5) applying with respect to a restrictive 
cov ant granted bya taxpayer — with the result that section 68 does not apply to 
deem consideration to be received or receivable by a taxpayer for granting the re- 
stric ve covenant. This is the case if all of the following conditions exist: ; 
. The restrictiv covenant is granted by a yee (the “vendor”) to another tax- 
7 payer vendor deals wih at a s -_ (the Dan oy 


ae % the non-arm’s lent individual r by fe ther t payer. 


Poot ie Which (He sesirlenve covenint — relates, tee the amoun 
included in computing the eligible corporation’s goodwill amount. ; 
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provided or to be provided by the purchaser (or by a persons related to the pu 
chaser) in the course of camying on the =. © > whch the restrictive cove- 
nant relates, 7 — 


* It is reasonable to conclude that eS restrictive - covenant i 


integral to an 1 
ment in writing: / . 


* Under which the Neudbe disposes of poe ‘@ther then shares oe a targ a 


_ corporation, which are referred to below) to the purchaser for consideration 
_ that is received or receivable by the vendor. If this i the case, the considera 
tion that can reasonably be regarded as being fo the restrictive covenant 


_ must be received or receivable by the vendor as consideration for the dispo- 


sition of the property, except that, where the consideration can reasonably be 
regarded as being for a disposition described in the description of E in the 
_ definition of “cumulative eligible capital”, subsection (2), paragraph (3)(b), 


subsection (7) or paragraph (9)(b) applies to that consideration. In essence, — 


the exception in subsection 56.4(8) is not meant to apply to consideration 
that is an eligible capital receipt or similar consideration to which another 
provision of section 56.4 applies and subsection (8) does not apply, if there 
is such consideration, unless one of those other provisions applies to that 
consideration. / 


of to the purchaser. If this is the case, while the consideration that can rea- 
sonably be regarded as being for the restrictive covenant is not received or 
receivable by the vendor, no portion of that consideration may be received or 
receivable by an individual with whom the vendor does not deal at arm’s 
length (the “non-arm’s length individual”) or by another taxpayer in which 

__ the non-arm’s length individual holds, directly or indirectly, an interest. If 
this condition is not satisfied, the vendor may be eligible to elect capital gain 
treatment under new subsection 56.4(9) in respect of the consideration re- 
ceived by the non-arm’s length individual or by the other taxpayer. 


¢ In order to be able to add the restrictive covenant amount to the proceeds of 
disposition of property, the disposition cannot be a redemption, acquisition or 
cancellation of the share to which subsection 84(3) applies. 


« The disposition of the property cannot be the subject matter of a rollover under 
section 85 or subsection 97(2). 


* No proceeds are received or receivable by the vendor for granting the restrictive 
covenant. 


¢ The restrictive covenant must be granted to maintain or preserve the fair market 

value of the vendor’s property disposed of to the purchaser, or of the shares of 
the target corporation disposed of to the purchaser. 

New subsection 56.4(8) is, however, subject to new subsection 56.4(11) — discussed 

below in the accompanying note — which provides an anti-avoidance rule that, if 

applicable, results in the non application of new subsection 56.4(8). 

Related Provisions: 56.4(9) — Election to deem portion of consideration to be 

capital gain; 56.4(11) — Anti-avoidance rule; 56.4(13)(c) — Effect of para. (c) 

applying. 


(8.1) Application of subsec. (5) — disposition of shares 
to an eligible person — Subject to subsection (11), subsection 
(5) applies to a restrictive covenant granted by an individual (in 
this subsection referred to as the “vendor’) who is resident in 
Canada at the time of the grant if 


(a) the restrictive covenant is granted by the vendor to an eligi- 
ble person in respect of the vendor; 


(b) the restrictive covenant is an undertaking of the vendor not 
to provide, directly or indirectly, property or services in com- 
petition with the property or services provided or to be pro- 
vided by the eligible person (or by an eligible corporation of 
the eligible person) in the course of carrying on the business to 
which the restrictive covenant relates; 


(c) it is reasonable to conclude that the restrictive covenant is 
integral to an agreement in writing under which shares of the 
capital stock of the vendor’s eligible corporation (in this sub- 
section and subsections (9) and (13) referred to as the “target 
corporation”) are disposed of to the eligible person or to the 
eligible corporation of the eligible person; 


(d) in the case where shares of the target corporation are dis- 
posed of to the eligible corporation of the eligible person, the 
vendor does not, at any time after the grant of the restrictive 
covenant and whether directly or indirectly in any manner 
whatever, have an interest, or for civil law purposes a right, in 
the target corporation or in the eligible corporation; 


Under which shares of a corporation (the “target corporation”) are disposed 


_ For the purposes of applying section 69 to the disposition of the target shares, th 


Income Tax Act, Part I, Division B 


210° proceeds are received or receivable by the ver dor fo 
granting the restrictive covenant; ee 


f) no portion of the amount of consideradan that can reasoi 
ly be regarded as being in part the consideration for the 
- Strictive covenant (other than onsideration to which pe ap! 
@) applies) is received or mr incvidal( ee or he y 1 


and 


A te paver in which the non-arm’s ae eset 8 
iT tly OF ae an interest or for civil law mes a 
ae / 


ay eer section ee nor subsceton 97(2) applies 
Shea iioe: 2 . : 

—@ the restrictive covenant can Sibi be owas to have © 

_ been granted to maintain or preserve the fair market value bf: 

_ the shares of the target corporation disposed of to the ee 

person or the eligible corporation of the eligible person; and 


4). for the | purposes | of applying section 69 to the disposition, | 
* the fair market value of the share is the amount that can rea- _ 
sonably be regarded as the fair market value of the share deter- 
mined on the basis that the restrictive covenant is oes of the S 
share. ee 
Technical Notes (July 2010): New subsection 56.4(8.1) provides a set of ne 
tions that, if met, result in subsection 56.4(5) applying with respect to a restrictive 
covenant granted by an individual to an “eligible person” as defined by subsection 
(1) — with the result that section 68 does not apply to deem consideration to be re- __ 
ceived or receivable by the individual for granting the restrictive covenant. This is 
the case if all of the following conditions exist: a 


* The restrictive covenant is granted by an individual (the oe who is Pe 
dent in Canada at the time of the grant to the eligible person. | - 


* The restrictive covenant is an undertaking of the vendor not to provide, directly 
or indirectly, property or services in competition with the property or services 
provided or to be provided by the purchaser (or by a persons related to the pur- 
chaser) in the course of carrying on the business to which the restrictive cove- 
nant relates. 


It is reasonable to conclude that the restrictive covenant is integral to an agree- 
ment in writing under which the vendor disposes of shares of the vendor’s eligi- 
ble corporation (the “target corporation”) to an eligible person in respect of the 
vendor in circumstances where the target corporation, or an eligible corporation 
of the eligible person, carries on the business to which the restrictive covenant 
relates, 


¢ In a case where shares of the target corporation are disposed of to an eligible 
corporation of the eligible person, the vendor does not retain a direct or indirect 
interest (in any manner whatever) in the target corporation, or in the eligible 
person’s eligible corporation, that carries on the business to which the restrictive 
covenant relates. 


* No proceeds are received or receivable by the vendor for granting the restrictive 
covenant. 


* No portion of the consideration is received or receivable by an individual with 
whom the vendor does not deal at arm’s length (the “non-arm’s length indivi- 
dual”) or by another taxpayer in which the non-arm’s length individual holds, 
directly or indirectly, an interest. If this condition is not satisfied, the vendor may 
be eligible to elect under new subsection 56.4(9) in respect of the considareeGn 
received by the non-arm’s length individual or by the other taxpayer. 


In order to be able to add the restrictive covenant amount to the proceeds of 
disposition of target shares, the disposition cannot be a redemption, acquisi 
or cancellation of target shares to which subsection 84(3) applies. 


* The disposition of the target shares cannot be the subject matter of a lise: 
under section 85 or ‘Subsection 97 (2). : 


¢ The restrictive covenant must be granted to maintain or preserve the fair marke 
value of the vendor’s property disposed of to the. purchaser, or o the shar of 
the target corporation disposed of to the purchaser. . 


fair market value of the shares is to be determined on the basis that the restrictiv 
covenant is part of the share. 


New subsection 56(8. 1)i is, however, subject to new subeeclion 56. 4( 11) ee 
below in the accompanying note — which provides an anti-avoidance tule that, if — 
applicable, results in the non application of new subsection 56(8.1). 
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(9) To extent s. 
subsection (7) does not apply to a taxpayer’s grant of a restrictiv 


covenant solely because the condition in paragraph (7)(g) has not 


been satisfied, if subsection (8) does not apply solely because th 


condition in ‘paragraph (8)©) has n not been satisfied, or if subsec- _ 


me) indirectly, an interest, or for civil law purpo 


. 68 applies © ly to that allocable portion; = 


r eivable by an eligible ogee of the vendor referred to 


ortion of the allocable portion that would otherwise be con- 


received or receivable in ‘the taxation year by the taxpayer 


eg) as a goodwill — if Paragraph (M8) has not been 


- satisfied, and — 


- perty, if paragraph (8)(e) or (8.1)(f) has not been satisfied; 


oe. a paragraph (b) applies to deem consideration to be Te- : 


ceived or receivable in the taxation year by the taxpayer, ex- 
cept for the purpose of applying this subsection, that consider- 
ation is considered not to be received or receivable by each of 
the non-arm’s length individuals and other taxpayers - who 
make the joint election with the taxpayer: 


(d) if paragraph (b) applies to deem consideration to be re- 


ceived or receivable in a taxation year by the taxpayer and the 


_ consideration is actually received or receivable by another tax-_ 
payer referred to in that paragraph that is a corporation, part- _ 


nership or trust, that consideration is deemed to have been fe- 


ceived by the corporation, partnership or trust, as the case may _ 
be, as an agent of the taxpayer to the extent that the amount 
designated in the election is transferred to the aye within — 


180 days from the date of receipt; 


(e) to the extent that an allocable portion is s received or receiv- — 


able by an eligible corporation of the vendor referred to in sub- 
section (8.1), a joint election may be filed in prescribed form 
_ by the eligible corporation and the vendor to deem the portion 
_of the allocable portion: that is considered by section 68 to be 
_ received or receivable in a taxation year by the vendor, and 
_ which is actually received or receivable by: the eligible corpo- 


_ ration, to be received or receivable by the eligible corporation 
as the agent of the vendor, to the extent that the amount desig- 


- nated in the election is transferred to the vendor within 180 


days from the date of receipt and is, or has been, included in | 


_ computing the vendor’s income pursuant to subsection (2); 


(f) for greater certainty, the outlay to the purchaser for the _ 
goodwill amount referred to in subsection (7), the cost of thie | 

property referred to in subsection (8) or the cost of the shares 

of the target corporation referred to in subsection (8.1), as the 


case may be, does not differ from the amount that those 
amounts would have been if subsection (7), (8) or (8.1) had 


applied to all of the consideration paid or payable by the pur- _ 


chaser to the non-arm’s length individuals and other taxpayers. 


Technical Notes (July 2010): New subsection 56.4(9) provides rules that apply if , 


section 68 applies to a taxpayer's grant of a restrictive covenant solely because all or 


a portion of the consideration in respect of the restrictive covenant is received or _ 
receivable by a non-arm’s length individual, or by another taxpayer in which the non 
arm’s length individual holds, directly or indirectly, an interest. The following rules — 
may apply where the reason section 68 lee is solely Decanse pales ap Gis), 


(8)(e) or (8.1)(g) has not been met. 


68 applies - — capital gain election — If ? 


has not been 


Ww He one or more non-arm’s cae ee oe 
oses a right, (in 
this subsection referred to as the “allo ae portion”), s Secti in 


(b) except to the extent that an allocable portion is Soci or” 


form by the bane: and each non-arm’ Ss length inc ividual and 
any other taxpayer referred to in paragraph (a) to deem the 


e sidered by section 68 to be received or receivable in a taxation 
~ year by the taxpayer for granting the restrictive covenant to be — 


(ii) as” proceeds of ispbaiticn from the disposition. of pro- 


S. 56.4(11) 


First, “paragraph 56.4(9)(a) provides: that section 68 applies solely to consideration — 
received or receivable by the non-arm’s length individuals and any other taxpayer in 
which those individuals hold, directly or aes an interest. This anenet ND ~~ 
is re rred to as the “allocable: portion”, , 


Second, paragraph 56. 4(9)(b) provides for a joint lection é in eke of the ginicabie 

: HC paragraph (9)(a). Under the election the allocable portion is 
deemed to be received by the taxpayer granting the restrictive covenant as a goodwill 
unt, or as proceeds from the disposition of property, based on. which provision 
atisfied so as to render section 68 applicable. This treatment applies 
tent that an allocable portion is not received or te vanie by an eli ae | 
corporation of the vendor referred to in subsection (Gu y 


Third, paragraph 56. A(9)(c) provides that the consideration deemed we ee 


$6.4(9)(b) to be received by the grantor of the restrictive covenant is considered not 


to be received by the non-arm’ ’s length udiadualy or ote —o who make the . 
“ election with the erantar: 


is actually received by another taxpayer that i is a ‘corporation, partnership or 

- is considered to be received by such other person as an agent of the taxpayer. 

This treatment applies only if the consideration is transferred by the oe to the 
taxpayer within 180 days of it being received by the “agent”. 


Fifth, paragraph. 56. 4(9)(e) provides a special rule that applies to the ota that an 
allocable portion is received or receivable by an eligible corporation of the individual 
who is. the vendor of a restrictive covenant under new subsection 56, ABS. 1). In such 
cases, the eligible corporation is considered to be the agent of the individual for the 
portion of the allocable consideration that i is deemed to be received or receivable by 
the individual pursuant to section 68. This treatment applies only if the amount desig- 
nated in the election is transferred by the corporation within 180 days from the date 
of receipt to the individual and the amount is, or has eae included in the indivi- 
dual’s income pursuant to subsection (2). 7] 


Sixth, paragraph 56.4(9)(f) clarifies that. the opuiee S ae for the property ac- 
quired does not differ from what it would be if subsections 56. 4(7), (8) or (8.1) had 
applied to all of the consideration | paid or payable for the property by the purchaser to 
the non-arm’s . individuals other eee tie to in = 
56. 4(9)(b).. _ 


New sithecton 56. 4(9) i is, ‘however subject to new subsection 56.411) — sdiieusced 
below in the accompanying ‘note — which provides an anti-avoidance rule that, if 
applicable, results in the non application of new subsection 56.4(9). 


Related Provisions: 56. AL} co Anti-avoidance nile; 56. i: —— Filing of pre- 
scribed form for ‘para. Oe 


(10) Anti-avoidance coe = nek aowieation of para. 


(3)(c) — Paragraph (3)(c) does not apply to an amount that 


would, if this Act were read without reference to subsections (2) 


to (15), be included in computing a taxpayer’ s income from a 
source that is an office or employment or a business or property _ 
under paragraph 3(a). 


Technical Notes (July 2010): New subsection 56. 4(10) provides an anti-avoid- 


ance rule that, if applicable, denies an election under paragraph 56.4(3)(c) that would 
have allowed a taxpayer to treat certain amounts that can reasonably be regarded as 
being for granting a restrictive covenant as proceeds of disposition in respect of an 
eligible interest. Subsection 56.4(10) applies -——and paragraph 56.4(3)(c) does not 


apply —to an amount received by a taxpayer for granting a restrictive covenant if 


the amount would, if the Act were read without reference to section 56.4 (other than 
the definitions in subsection 56. A(1)), be included in computing a taxpayer's income 
from a source that is an office or employment or a business or property. 


New subsection 56. 4(10) i is meant to preclude elections under paragraph 56. AG)(c) 
from applying to consideration in respect of a restrictive covenant that is taxable as 
ordinary income. For example, paragraph 56.4(3)(c) does not apply to consideration 
receivable by an employee/shareholder that can reasonably be regarded under section 
68 to be receivable for a covenant to which subsection 6(3) applies. 


(11) Anti-avoidance — _ non-application of subsecs. (7), 
(8), (8. 1) and (9) — Subsections (7), (8), (8.1) and (9) do not 
apply in respect of a taxpayer’s grant of a restrictive covenant if 
one of the results of not applying section 68 to the consideration 
received or receivable in respect of the taxpayer’s grant of the re- 


strictive covenant would be that paragraph 3(a) would not apply to 


consideration that would, if this Act were read without reference 
to subsections (2) to (15), be included i in computing a taxpayer’s 
income from a source that is an office or employment or a busi- | 
ness or property. 


Technical Notes (July 201 0): New subsection 56.4(11) provides an anti-avoid- 


ance rule that overrides the exceptions to the application of section 68 that are found 
in subsections 56.4(7) to (9). Subsection 56.4(11) applies, and as a result section 68 
applies, to consideration that can reasonably be regarded as being for a restrictive 
covenant if one of the results of not applying section 68 to the consideration would 


295 


S. 56.4(11) 


be that the consideration would not be included in computing a taxpayer's income 


from a source that is an office or employment or a business or property. 


New subsection 56.4(11) is meant to preclude subsections (7) to (9) from applying to. 
consideration in respect of a restrictive covenant that is taxable as income under par- — 
agraph 3(a) of the Act. For example, if a taxpayer were to grant a restrictive covenant _ 
to a purchaser in circumstances where another taxpayer disposes of shares to the ; 
purchaser, section 68 would apply to the consideration that can reasonably be re- — 
garded as being for the restrictive covenant if that consideration would be income to. 
the other taxpayer — which would be the case, for example, if those shares were held o 
by the other taxpayer on income account. As a result, the taxpayer granting the re- 


strictive covenant would be required to apply subsection 56.4(2) to the consideration 
deemed by section 68 to have been oe by the oo for the covenant when 
computing income, 


(12) Clarification if subsec. (2) applies — where another 


person receives the amount — For greater certainty, if sub-— 


section (2) applies to include in computing a taxpayer’s income an 


amount received or receivable by another taxpayer, that amount is — 
not to be included in computing the income of that other taxpayer. © 


Technical Notes (July 2010): New subsection 56. 4(12) provides that, for greater 
certainty, if subsection (2) applies to include in computing a taxpayer’s income an 
amount received or receivable by another taxpayer, that amount is not to be included 
in computing the income of that other taxpayer. 


(13) Clarification if subsec. (5) esc i For greater cer- 
tainty, if subsection (5) applies in respect of a restrictive covenant 


(a) the amount referred to in paragraph (6)(f) is to be added in 
computing the amount received or receivable by the vendors as 
consideration for the disposition of the interest or right referred 
to in paragraph (6)(b); 
(b) the amount that could reasonably be regarded as considera- 
tion referred to in subparagraph (7)(d)(i) or (ii), as the case 
may be, is to be added in computing 

(i) the amount that is required by the description of E in the 


definition “cumulative eligible capital” in subsection 14(5) | 


to be included in computing the cumulative eligible capital 
of a business carried on by the vendor through a permanent 
establishment located in Canada, or 


(ii) the amount that is required by the description of E in 
the definition “cumulative eligible capital” in subsection 
14(5) to be included in computing the cumulative eligible 
capital of a business carried on by the eligible corporation 
through a permanent establishment located in Canada; 


(c) the amount that can reasonably be regarded as being in part 
consideration received or receivable for a restrictive covenant 
to which subsection (5) applies because of subsection (8) or 
subsection (8.1) is to be added in computing the consideration 


(i) if subparagraph (8)(c)(i) applies, that is received or re- 
ceivable by the vendor from the disposition of the property, 
and 


(ii) if subparagraph (8)(c)(ii) Or subsection (8.1) applies, 
that is received or receivable by each taxpayer who dis- 
poses of shares of the target corporation to the extent that 
consideration is received or receivable by that taxpayer. 


Technical Notes (July 2010): New subsection 56.4(13) provides that, if subsec- 
tion 56.4(5) applies in respect of restrictive covenant granted by a taxpayer (that is, 
section 68 does not apply to allocate consideration to the taxpayer’s grant of a restric- 
tive covenant), for greater certainty 


* The amount referred to in paragraph 56.4(6)(f) — that is, the amount received by 
vendors other than the taxpayer — is to be added in computing the amount re- 
ceived or receivable by those vendors as consideration for the disposition of the 
interest referred to in paragraph 56.4(6)(b). 


¢ The amount referred to in paragraph 56:4(7)(d) — that is, the amount that could 
reasonably be regarded as consideration for the restrictive covenant that was in- 
cluded in the taxpayer's income as a goodwill amount, or in the taxpayer’s eligi- 
ble corporation as a goodwill amount — is to be added in computing the tax- 
payer's or the eligible corporation’s cumulative eligible capital, as the case may 
be. 


* The amounts referred to in subparagraph (8)(c) and subsection (8.1) — in gen- © 


eral, the amount that could reasonably be regarded as consideration for the re- 
strictive covenant that was received or receivable as proceeds for the disposed of 
property — is to be added in computing the consideration receivable for dispos- 
ing of the property. 
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Filing of prescribed form—For the purpose 
af ioe (3)(b) and (c), (7)(h) and (9)(b) and (9)(€), an electic 
scribed ed form pies | jeden ey ws those ov ns is to i 


e person who granted | the restrictive , covenant sa 
yn resident in Canada when the restrictive covenant was — 
Sr nted, by the person with the Minister on or before the per- 
_ son’s. filing-due date for the taxation year that includes the wie 
on which the restrictive covenant was granted, and — . 


_ (b) in any other case, with the Minister on or before. the a 
- that is six months after we aa on which the restrict ve cove- 
nant is granted. ; - 


Technical Notes (July 2010): “New subsection 56. 4(14) provides” 
election in prescribed form filed under paragraph 56.4(3)(b) and (c) or nBites : 
Hid te - x) and (9)(b) i is to include a copy of the restrictive Sle els and — 
be filed _ 


° if the person who agreed t to the restrictive covenant is a person sto) in wae 
ada when the restrictive covenant was granted, by that person with the Minister — 
on or before that person’s filing due-date for the taxation year that includes the 
bos on which the restrictive covenant was ‘granted, and 


. in any other case, with the Minister on or »¢ before the day that is six meee after 
the day on which the restrictive covenant was granted. 


However, such an election is deemed to be filed on a timely basis if it is fleas on or 
before the day that is 180 days after the day this provision is assented to. _ 


(15) Non-application of s. 42 — Section 42 does not apply to 
an amount received or receivable as consideration for a restrictive 
covenant. 


Technical Notes (July 2010): New te 56.4(15) provides that séction 42 
does not apply to an amount received or receivable as consideration for : a restrictive 
covenant. 


Application: The July 16, 2010 draft legislation (Part 1 — iochtest s. 27, will add 
s. 56.4, applicable (subject to the proviso below) to 


(a) amounts received or receivable by a taxpayer after October 7, 2003 other din 
to amounts received by the taxpayer before 2005 under a grant of a restrictive 
covenant made in writing on or before October 7, 2003 between the taxpayer and 
a purchaser with whom the taxpayer deals at arm’s length; and 


(b) amounts paid or payable by a purchaser after October 7, 2003 other than to 
amounts paid or payable by the purchaser before 2005 under a grant of a restric- 
tive covenant made in writing on or before October 7, 2003 between the pur- 
chaser and a taxpayer with whom the purchaser deals at arm’s length. 


For the purpose of applying s. 56.4 to a restrictive covenant granted by a taxpayer 
before November 9, 2006, : 


(a) the definition “restrictive covenant” in subsec. 56.4(1) is ie be read as 
follows: 


“restrictive covenant’, of a taxpayer, means an agreement entered into, an 
" undertaking made, or a waiver of an advantage or right by the taxpayer, 
whether legally enforceable or not, that affects, or is intended to affect, in 
any way whatever, the acquisition or provision of property or services by 
the taxpayer or by another taxpayer that does not deal at arm’s length with 
the taxpayer, other than an agreement or undertaking 
(a) to dispose of the taxpayer's property; or 


(b) in satisfaction of an obligation described in section 49.1 that is not 
_ a disposition, : 


(b) para. 56.4(3)(c) applies as enacted unless the taxpayer elects, no ieaee es 2 
180 days after Royal Assent, by filing with the Minister of National Revenue an 
election in writing that this paragraph apply, in which case para. 56.4(3)(c)_ ahah 
be read in respect of the restrictive covenant as follows: 


(c) the amount directly relates to the particular taxpayer’s disposition. of vee 


property that is, at the time of the disposition, an eligible interest in ‘the 
partnership or corporation that carries on the business to which the restric-_ 
tive covenant relates, or that is at that time an eligible interest by virtue of 
paragraph (c) of the definition “eligible interest” where the other corpora- 
tion referred to in that paragraph carries on the business to which the re- 


strictive covenant relates, and 


| a) the disposition is to the. Purchaser (er ” a person ets o ee ; 
: purchaser), 


(i) the amount is dee for an undertaking by ‘the Bo 

taxpayer not to provide, directly or indirectly, property or services 

“competition with the property or services provided or to be provided 
: by the purchaser (or by a person related to the purchaser), 


(ii) ‘the amount does not exceed the amount determined by the isc 
: formula. 
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nt that the taxpayer’s ‘share’ or rei interest in disposed of weld 
value (when. le eli to 2 . 


particular payer 


1€ — of dispo- 
ion, , as defined by sectio 54, for the | 


of appl: (Sie this Act t 


s length, Y Ltd, offers to Sickle 
nose ‘Terence sete nae been mach 


on. wilh whoa they deal arm 
of x eT for $2 million 


covenant is AUP Y Lid. ‘aall pay y $i. 8 failton, Terence,and [enbelle agree to 
pt the. offer to sell X Ltd, with the proceeds broken down as follows: $1. 8 
million for shares ($18, ,000 a os pe $200, 000 for ce Ss covenant ot to y 


- Of total amo ts nto to Terence: and isabelle, Toronee will receive € total prés - 
_ ceeds of SEL 


Because no proceeds. were receivable by Isabelle for a restrictive ‘covenant with re- 
spect to the business of X oe by Bs 000 in teapot relate Le to Hie! ve eae ; 


portion of ‘hoe phn m the he $900,000 he is to receive for the Sie. of his shares of 
X Lid. a ihe of the aceon cae can ‘be added to ites share Meena is the — 


eae - | 
$1, 000, 000 Gl 000, 000 of pet ews a ‘adnees oat PO 


“a not ie compete with the business carried on by the ce rporation, Ww 
eral y al ter ult 


The sop bide ils an exception to ordinary age treatment — 7 . 000 of t the covenant’ s sca one can n be added to the oss of 
“a posi ion fr C 


: nerease: if covenant were hi for i sicdnokoiations when compared ‘ 
with a | eale i in which 1 no covenant is srantod) aepmguied as. follows: ee 


Beno gain’ 
-— 248(1), eae 
Seite” — 146), a. “dispositio ~ 
vie interest”, “eligible person” — copes “em- 

hee 1); eee ena 4 


purposes) will be Grable as one income. However, ‘exceptions 
oo 4 amounts feceivable ae a restrictivi aan granted i in the Hope a 


39 6. 
Ze 


ployee 
will 


cis ~ 


tion, Act 35(1); ° ; 
“prescri related” 
251(2)-(6); in oe 250; Meectticlive:  eovenane® == 50.4( \: 


oe fas the he of the buinees (lgibe 


able on Lenses account as an eligible capital receip “share” — 248(1);_ an et 


tion” — ~~ 1), 248(1); 


orporation’”” — 56. 4(8. 1)(c): “taxable Canadian corpora- 
xation year’ — 249; “taxpayer” —56.4(1), 248(1); 
‘vendor’ — 56.4(7)(a), (8)(a), (8.1); “writing” — In- 


tie vendor 


S. 57(1) 


57. (1) Certain superannuation or pension benefits — Not- 
withstanding subparagraph 56(1)(a)(i), there shall be included in 
computing the income of a taxpayer in respect of a payment re- 
ceived by the taxpayer out of or under a superannuation or pension 
fund or plan the investment income of which has at some time been 
exempt from taxation under the Income War Tax Act by reason of 
an election for such exemption by the trustees or corporation ad- 
ministering the fund or plan, only that part of the payment that re- 
mains after deducting the proportion thereof 


(a) that the total of the amounts paid by the taxpayer into or 
under the fund or plan during the period when its income was 
exempt by reason of that election is of the total of all amounts 
paid by the taxpayer into or under the fund or plan, or 


(b) that the total of the amounts paid by the taxpayer into or 
under the fund or plan during the period when its income was 
exempt by reason of that election together with simple interest 
on each amount so paid from the end of the year of payment 
thereof to the commencement of the superannuation allowance 
or pension at 3% per annum is of the total of all amounts paid by 
the taxpayer into or under the fund or plan together with simple 
interest, computed in the same manner, on each amount so paid, 


whichever is the greater. 


Related Provisions: 57(2)-(4) — Exceptions and limitations; 212(1)(h)(iv) — Par- 
allel exemption from non-resident withholding tax. 


(2) Exception — This section does not apply in respect of a pay- 
ment received by a taxpayer out of or under a superannuation or 
pension fund or plan if the taxpayer made no payment into or under 
the fund or plan. 


(3) Limitation — Where a payment, to which subsection (1) 
would otherwise be applicable, is received by a taxpayer out of or 
under a superannuation or pension fund or plan in respect of a pe- 
riod of service for part only of which the taxpayer made payments 
into or under the fund or plan, subsection (1) is applicable only to 
that part of the payment which may reasonably be regarded as hav- 
ing been received in respect of the period for which the taxpayer 
made payments into or under the fund or plan and any part of the 
payment which may reasonably be regarded as having been re- 
ceived in respect of a period for which the taxpayer made no pay- 
ments into or under the fund or plan shall be included in computing 
the taxpayer’s income for the year without any deduction whatever. 


(4) Certain payments from pension plan — Where a tax- 
payer, during the period from August 15, 1944 to December 31, 
1945, made a contribution in excess of $300 to or under a registered 
pension plan in respect of services rendered by the taxpayer before 
the taxpayer became a contributor, there shall be included in com- 
puting the taxpayer’s income in respect of a payment received by 
the taxpayer out of or under the plan only that part of the payment 
that remains after deducting the proportion thereof that the contri- 
bution so made minus $300 is of the total of the amounts paid by 
the taxpayer to or under the plan. 


Related Provisions: 212(1)(h)(iv) — Parallel benefits — non-residents. 


(5) Payments to widow, etc., of contributor — Where, in re- 
spect of the death of a taxpayer who was a contributor to or under a 
superannuation or pension fund or plan described in subsection (1) 
or (4), a payment is received by a person in a taxation year out of or 
under the fund or plan, there shall be included in computing the 
income of that person for the year in respect thereof only that part 
of the payment that would, if the payment had been received by the 
taxpayer in the year out of or under the fund or plan, have been 
included by virtue of this section in computing the income of the 
taxpayer for the year. 

Definitions [s. 57]: “amount” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “registered pension plan”, “superannuation or pension benefit” — 248(1); “taxa- 
tion year” — 249; “taxpayer” — 248(1). 

Interpretation Bulletins [s. 57]: IT-499R: Superannuation or pension benefits. 


58. (1) Government annuities and like annuities — In deter- 
mining the amount that shall be included in computing the income 
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of a taxpayer in respect of payments received by the taxpayer in a 
taxation year under contracts entered into before May 26, 1932 with 
the Government of Canada or annuity contracts like those issued 
under the Government Annuities Act entered into before that day 
with the government of a province or a corporation incorporated or 
licensed to carry on an annuities business in Canada, there may be 
deducted from the total of the payments received the lesser of 


(a) the total of the amounts that would have been so received if 
the contracts had continued in force as they were immediately 
before June 25, 1940, without the exercise of any option or con- 
tractual right to enlarge the annuity by the payment of additional 
sums or premiums unless those additional sums or premiums 
had been paid before that day, and 


(b) $5,000. 
Related Provisions: 58(3) — Limitation; 58(4) — Capital element. 


(2) Annuities before 1940 — In determining the amount that 
shall be included in computing the income of a taxpayer in respect 
of payments received by the taxpayer in a taxation year under annu- 
ity contracts entered into after May 25, 1932, and before June 25, 
1940, with the Government of Canada or annuity contracts like 
those issued under the Government Annuities Act entered into dur- 
ing that period with the government of a province or a corporation 
incorporated or licensed to carry on an annuities business in Can- 
ada, there may be deducted from the total of the payments received 
the lesser of 


(a) the total of the amounts that would have been received under 
the contracts if they had continued in force as they were imme- 
diately before June 25, 1940, without the exercise of any option 
or contractual right to enlarge the annuity by the payment of ad- 
ditional sums or premiums unless such additional sums or pre- 
miums had been paid before that day, and 


(b) $1,200. 
Related Provisions: 58(3) — Limitation; 58(4) — Capital element. 


(3) Limitation — Where a taxpayer has received annuity payments 
in respect of which the taxpayer would otherwise be entitled to 
make deductions under both subsection (1) and subsection (2), 


(a) if the amount deductible under subsection (1) is $1,200 or 
more, [the taxpayer] may not make a deduction under subsection 
(2); and 

(b) if the amount deductible under subsection (1) is less than 
$1,200, the taxpayer may make one deduction computed as 
though subsection (2) applied to all contracts entered into before 
June 25, 1940. 


Related Provisions: 58(4) — Capital element. 


(4) Capital element — The amount remaining after deducting 
from the total of the annuity payments to which this section applies 
received in a taxation year the deductions permitted by subsection 
(1), (2) or (3) shall be deemed to be the annuity payment in respect 
of which the capital element is deductible under paragraph 60(a). 


(5) Spouses [or common-law partners] — Where a taxpayer 
and the taxpayer’s spouse or common-law partner each received an- 
nuity payments in respect of which they may deduct amounts under 
this section, the amount deductible shall be computed as if their an- 
nuities belonged to one person and may be deducted by either of 
them or be apportioned between them in such manner as is agreed 
to by them or, in case of disagreement, as the Minister determines. 
History: Subsec. 58(5) amended by 2000, .c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘common-law 
partner’, 

Subsec. 58(5) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 19, applicable after 
1992. Subsec. 58(5) formerly read: 


(5) Husband and wife — Where a husband and wife have each received annu- 
ity payments in respect of which they may make a deduction under this section, 
the amount deductible shall be computed as if their annuities belonged to one 
person and may be deducted by either of them or apportioned between them in 
such manner as may be agreed by them or, in case of disagreement, as the Min- 
ister may determine. 
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(6) Pension benefits — This section does not apply to superan- 
nuation or pension benefits received out of or under a registered 
pension plan. 


(7) Enlargement of annuity — For the purpose of this section, 
an annuity shall be deemed to have been enlarged on or after June 
25, 1940, if what is payable under the contract has, at any such 
time, been increased whether by increasing the.amount of each peri- 
odic payment, by increasing the number of payments or. otherwise. 
Definitions [s. 58]: “amount”, “annuity”, “business”, “common-law. partner” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “Minister” — 248(1); “proy- 
ince” — Interpretation Act 35(1);, “registered pension plan” — 248(1); “superannua- 
tion or pension benefit” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


59. (1) Consideration for foreign resource property — 
Where a taxpayer has disposed of a foreign resource property, there 
shall be included in computing the taxpayer’s income for a taxation 
year the amount, if any, by which 


(a) the portion of the taxpayer’s proceeds of disposition from the 
disposition of the property that becomes receivable in the year 


exceeds 
(b) the total of 


(i) all amounts each of which is an outlay or expense made or 
incurred by the taxpayer for the purpose of making the dispo- 
sition that was not otherwise deductible for the purposes of 
this Part, and 


(ii) where the property is a foreign resource property in re- 
spect of a country, the amount designated under this subpara- 
graph in prescribed form filed with the taxpayer’s return: of 
income for the year in respect of the disposition. 
Related Provisions: 59(1.1) — Look-through rule for partnerships; 66.21(1)“cumu- 
lative foreign resource expense”F(a) — Amount under 59(1)(b)(ii); 72(2) — Election 
by legal representative and transferee re reserves; 87(2)(p) — Consideration for re- 
source property disposition; 96(1)(d)@) — Partnerships — no: deduction for resource 
expenses; 104(5.2) — Trusts — 21-year deemed disposition; 248(1)‘foreign resource 
property” — Meaning of foreign resource property in respect of a country. 
History: Subsec. 59(1) amended by 2001, ¢. 17, subsec. 40(1), applicable to taxation 
years that begin after 2000. It formerly read: 
(1) Where a taxpayer has disposed of a foreign resource property, the amount, if 
any, by which the taxpayer’s proceeds of disposition therefrom exceed any out- 
lays or expenses made or incurred by the taxpayer for the purpose of making the 
disposition and that were not otherwise deductible for the purposes of this Part 
shall be included in’computing the taxpayer’s income for a taxation year to the 
extent that the proceeds become receivable in that year. 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(1.1) Partnerships [look-through rule] — Where a taxpayer is 
a member of a partnership in a fiscal period of the partnership, the 
taxpayer’s share of the amount that would be included under sub- 
section (1) in respect of a disposition of a foreign resource property 
in computing the partnership’s income for a taxation year if the 
partnership were a person, the fiscal period were-a taxation year, 
subsection’ (1) were’ read without reference to subparagraph 
(1)(b)(ii) and section 96 were read without reference to paragraph 
96(1)(d) is deemed to be proceeds: of disposition that become re- 
ceivable by the taxpayer at the end of the fiscal period in respect of 


Parallel rule for CCDE; 66.4(6) — Parallel rule for CCOGPE. 


History: Subsec. 59(1.1) added by 2001, c. 17, subsec. 40(1), applicable to fiscal peri- 
ods that begin after 2000. 


(2) Deduction under former section 64 in preceding 
year — There shall be included in computing a taxpayer’s income 
for a taxation year any amount that has been deducted as a reserve 
under subsection 64(1), (1:1) or'(1.2) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, in computing the 
taxpayer’s income for the immediately preceding taxation year. 


S. 59(3.3)(b) 


Related Provisions: 66(5) — Dealers; 85(1)— Transfer of property to corporation 
by shareholder; 85(2) — Transfer of property to corporation from. partnership; 88 — 
Winding-up; 115(4) — Non-resident’s income earned on Canadian resource property. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(3), (3.1) [Repealed under former Act] 


Selected Cases [subsec. 59(3.1)]: De Luca v. MNR, [1991] 2 C.T.C. 243 (FCA) 
(Income from payment of balance of purchase price on transaction completed prior to 
1972 validly assessed in year of receipt). 


(3.2) Recovery of exploration and development ex- 
penses — There shall be included in: computing a taxpayer’s in- 
come for a taxation year 


(a) any amount referred to.in paragraph 66(12.4)(b); 
(b) any amount referred to in subsection 66.1(1); 
(c) any amount referred to in subsection 66.2(1); — 
(c,1) any amount referred to in subsection 66.21(3); 
(d) any amount referred to in subparagraph 66(10.4)(b)(ii); and 
(€) any amount referred to in paragraph 66(10.4)(c). 


Related Provisions: 66(5) — Dealers; 66.21(1)cumulative foreign resource ex- 
pense” B — Amount under 59(3.2)(c.1); 66.21(3) — Amount to be included in income; 
96(1)(d)(i) — Partnerships —no deduction for resource expenses; 104(5.2) — 
Trusts — 21-year deemed disposition;  110:6(1) — “investment. income”; 
115(1)(a)(Gii.1) — Non-resident’s taxable income earned in Canada; 125.11 — Re- 
source rate reduction 2003-06. 


History: Para. 59(3.2)(c.1) added by 2001, c. 17, subsec. 40(2), applicable to taxation 
years that begin after 2000. 


1.1. Application Rules: 29(11)(b)(iv); 29(12)(6)(iv): (undeducted expenses incurred 
before: 1972). 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(3.3) Amounts to be included in income — There shall be in- 
cluded in computing a taxpayer’s income for a taxation year 


(a) 334% of the total of all amounts, each of which is the stated 
percentage of 


(i) an amount that;became receivable by the taxpayer after 
December 31, 1983 and in the year.(other than an amount 
that would have been a Canadian oil and gas exploration ex- 
pense if it had been an expense incurred: by the taxpayer at 
the time it became receivable), 


(ii) an amount that became receivable by the taxpayer iafter 
December 31, 1983 and in the year that would have been a 
Canadian oil and gas exploration expense described in para- 
graph (c) or (d) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6) in respect of a‘qualified tertiary 
oil recovery project if it had been an expense incurred by the 
taxpayer at the time it became receivable, or 


(iii) 30% of an amount that became receivable by the tax- 
payer in the year and in 1984 that would have been a Cana- 
dian oil and gas exploration expense (other than an expense 
described in paragraph (c) or.(d) of the definition “Canadian 
exploration expense” in subsection 66.1(6) in respect of a 
qualified tertiary oil recovery project) incurred in respect of 
non-conventional lands if it had been an expense incurred by 
the taxpayer at the time it became receivable 


and in respect of which the consideration given by the taxpayer 
was a property (other than a share, depreciable property of a pre- 
‘scribed class or a Canadian resource property) or services the 

~ cost of which may reasonably be regarded as having been an 
expenditure that was added in computing the earned depletion 
base of the taxpayer or in computing the earned depletion base 
of a predecessor where the taxpayer is.a successor corporation to 
the predecessor; 


(b) 334% of the total of all amounts, each of which is the stated 
~ percentage of an amount-in respect of a disposition of deprecia- 
ble property of a prescribed class (other than a disposition of 
such property that had been used by. the taxpayer to any person 
with whom the taxpayer was not dealing at arm’s length) of the 
taxpayer after December 11, 1979 and in the year, the capital 
cost of which was added in computing the earned depletion base 


299 


S. 59(3.3)(b). 


of the taxpayer or of a person with whom the taxpayer was not 
dealing at arm’s length or in computing the earned’ depletion 
base of a predecessor where the taxpayer is a successor corpora- 
tion to the predecessor, that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, the person 
with whom the taxpayer was not dealing at arm’s length or 
the predecessor, as the case may be, computed as if no 
amount had been added: thereto by virtue of poche 
21(1)(b) or subsection 21(3); 


(c) 33'4% of the total of all amounts, each of which is an amount 
in respect of a disposition of depreciable property of a pre- 
scribed class that is bituminous sands equipment (other than a 
disposition of such property that had been used by the taxpayer 
to any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer after December 11, 1979 and before 
1990 and in the year, the capital cost of which was added in 
computing the supplementary depletion base of the taxpayer or 
of a person with whom the taxpayer was not dealing at arm’s 
length or in computing the supplementary depletion base of a 
predecessor where the taxpayer is a successor corporation to the 
predecessor, that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, the person 
with whom the taxpayer was not dealing at arm’s length or 
the predecessor, as the case may be, computed as if no 
amount had been added thereto by virtue of paragraph 
21(1)(b) or subsection 21(3); 


(d) 50% of the total of all amounts, each of which is an amount 
in respect of a disposition of depreciable property of a pre- 
scribed class that is enhanced recovery equipment (other than a 
disposition of such property that had been used by the taxpayer 
to any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer after December 11, 1979 and before 
1990 and in the year, the capital cost of which was added in 
computing the supplementary depletion base of the taxpayer or 
of a person with whom the taxpayer was not dealing at arm’s 
length or in computing the supplementary depletion base of a 
predecessor where the taxpayer is a successor corporation to the 
predecessor, that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer, the person 
with whom the taxpayer was not dealing at arm’s length or 
the predecessor, as the case may be, computed as if no 
amount had been added thereto by virtue of paragraph 
21(1)(b) or subsection 21(3); 


(e) 667/3% of the total of all amounts, each of which is an amount 
that became receivable by the taxpayer after December 11, 1979 
and before 1990 and in the year and in respect of which the con- 
sideration given by the taxpayer was a property (other than a 
share or a Canadian resource property) or services the cost of 
which may reasonably be regarded as having been an expendi- 
ture in connection with an oil or gas well in respect of which an 
amount was included in computing the taxpayer’s frontier explo- 
ration base or in computing the frontier exploration base of a 
predecessor where the taxpayer is a successor corporation to the 
predecessor; and 


(f) 33'4% of the total of all amounts, each of which is the stated 
percentage of an amount that became receivable by the taxpayer 
after April 19, 1983 and in the year and in respect of which the 
consideration given by the taxpayer was a property (other than a 
share, depreciable property of a prescribed class or a Canadian 
resource property) or services the cost of which may reasonably 
be regarded as having been an expenditure that was included in 
computing the mining exploration depletion base of the taxpayer 
or in computing the mining exploration depletion base of a spec- 
ified predecessor of the taxpayer. 
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Related Provisions: 66(5) — Dealers; 66.1(2) — Deduction for principal: business 
corporation; 87(1.2)— Amalgamation — continuing corporation; 88(1.5) — Mending 
up — Parent deemed continuation of subsidiary. 


Regulations: 1105 (classes in Schedule II are presarben 


(3.4) Definitions — For the PUBores of this subsection and. sub- 
section,(3.3), |... 


“specified predecessor” of a taxpayer means a person who is a 
predecessor of 


(a) the taxpayer, or 
(b) a person who is a specified predecessor of the taxpayer; 


“stated percentage” means 


(a) in.respect of an amount described in paragraph (3.3)(a) or (f) 
that became receivable by a taxpayer, 


(i) 100% where the amount became tet htoe Betine July, 
1988, 


- (1i1):50% where the amount became receivable after June, 
1988 and before 1990, and 


(111) 0% where the amount became receivable after 1989, and 


‘(b) in respect of the disposition described in paragraph (3.3)(b) 
of a depreciable property of a taxpayer, 


(i) 100%. where the property was disposed of before July, 
1988, 


(ii) 50% where the property was disposed of after June, 1988 
and before 1990, and 


(111) 0% where the property was disposed of after 1989; 
Related Provisions: 59(3.5) — Variation of stated percentage.) 


“successor corporation” means a corporation that has at any time 
after November 7, 1969 acquired, by purchase, amalgamation, 
merger, winding-up or otherwise (other than pursuant to an amalga- 
mation that is described in subsection 87(1.2) or a winding-up. to 
which the rules in subsection 88(1) apply), from another person (in 
this subsection and subsection (3.3) referred to as the “‘predeces- 
sor”) all or substantially all of the Canadian resource properties of 
the predecessor in circumstances in which any of subsection 29(25) 
of the Income Tax Application Rules and subsections 66.7(1) and 
(3) to (5) apply to the corporation. 


(3.5) Variation of stated percentage — Notwithstanding the 
definition “stated percentage” in subsection (3.4), where 


(a) an amount became receivable by a taxpayer within 60 days 
after the end of 1989 in respect of a disposition of property or 
services, and 


(b) the person to whom the disposition was made is a corpora- 
tion that, before the end of 1989, had issued, or had undertaken 
to issue, a flow-through share and the corporation renounces 
under subsection 66(12.66), effective on December 31, 1989, an 
amount in respect of Canadian exploration expenses that in- 
cludes an expenditure in respect of the amount referred to in ne: 
agraph (a), 

the stated percentage in respect of the amount described in para- 

graph (a) shall be 50%. 


(4) [Repealed under former Act] 


(5) Definition of “proceeds of disposition” — In this section, 
“proceeds of disposition” has the meaning assigned by section 54. 
History: Subsec.:59(5) amended by 2001, c. 17, s. 40(3), applicable to transactions 
and events that occur after December 23, 1998. It formerly read: 
(5) In this section, “disposition” and “proceeds of disposition” have the mean- | 
ings assigned by section 54. 


Interpretation Bulletins: IT-125R4: Dispositions of resource property. 


(6) Definitions in regulations under section 65 — In this 
section, “bituminous sands equipment’, “Canadian oil and gas ex- 
ploration expense”, “earned depletion base”, “enhanced recovery 
equipment”, “frontier exploration base”, “mining exploration deple- 
tion base”, “non-conventional lands”, “qualified tertiary oil recov- 
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ery project” and “supplementary depletion base” have the meanings 
assigned by regulations made for the purposes of section 65. 
Regulations [subsec. 59(6)]: Part XII (Reg. 1206(1) and others). 

Definitions [s. 59]: “amount” — 248(1); “bituminous sands equipment” —59(6), 
Reg. 1206(1); “‘arm’s length” — 251(1); “Canada” — 255: “Canadian exploration ex- 
pense” — 66.1(6), 248(1); “Canadian oil and gas exploration expense” — 59(6), Reg. 
1206(1); “Canadian resource property’ — 66(15), 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “depreciable property” — 13(21), 248(1);. “disposition” — 
248(1); “earned depletion base” — 59(6), Reg. 1202(1), Reg. 1205(1);.“‘enhanced re- 
covery equipment” — 59(6), Reg. 1206(1); “fiscal period” — 249.1; “flow-through 
share”, “foreign resource property” — 66(15), 248(1); “foreign resource property in re- 
spect of a country” — 248(1); “frontier exploration base” —59(6), Reg. 1207(2); 
“mining exploration depletion base” — 59(6), Reg. 1203(2), (3);. “non-conventional 
lands” — 59(6), Reg. 1206(1); “oil or gas well’ — 248(1); “person”, “prescribed” — 
248(1); “proceeds of disposition” — 54, 59(5); “property”, “share” — 248(1); “quali- 
fied tertiary oil recovery project” — 59(6), Reg. 1206(1); “specified predecessor” — 
59(3.4); “stated percentage” — 59(3.4); “successor ‘corporation” — 59(3.4); “supple- 
mentary depletion base” — 59(6), Reg. 1212(2)-(4); “taxation year” — 249; -“tax- 
payer’ — 248(1). 


59.1 Involuntary disposition of resource property — Where 
in a particular taxation year an amount is deemed by subsection 
44(2) to have become receivable by a taxpayer as proceeds of dis- 
position described in paragraph (d) of the definition “proceeds. of 
disposition” in section 54:of any Canadian ‘resource property and 
the taxpayer elects, in the taxpayer’s return of income under this 
Part for the year, to have this section apply to: those proceeds of 
disposition, 

(a) there shall be deducted in computing the taxpayer’s income 

for the particular year such amount as the taxpayer may, claim, 

not exceeding the least of, 


(i) the total of all those proceeds so becoming receivable in 
the particular year by the taxpayer to the extent that they 
have. been included in the amount referred to in paragraph (a) 
of the description of F in the definition “cumulative Cana- 
dian development expense”’.in subsection 66.2(5) or in para- 
graph (a) of the description of F in the definition. “cumulative 
Canadian oil and gas property expense” in subsection 66.4(5) 
in respect of the taxpayer, 


(ii) the amount required to be included in computing the tax- 
payer’s income for the particular year by virtue of paragraph 
59(3.2)(c), and 


(iii) the taxpayer’s income for the particular year determined 
without reference to this section; 


(b) the amount, if any, by which 
(i) the amount deducted under paragraph (a) 
exceeds 


(ii) the total of such of the Canadian exploration expenses, 
Canadian development expenses and Canadian oil and gas 
property expenses made or incurred by the taxpayer in the 

__ taxpayer’s ten taxation years immediately following the par- 
ticular year as were designated by the taxpayer in the tax- 
payer’s return of income for the year in which the expense 
was made or incurred, 


shall be included in computing the taxpayer’s income for the 

_particular year and, notwithstanding subsections 152(4) and (5), 
such reassessment of the taxpayer’s tax, interest or penalties for 
any year shall be made as is necessary to. give effect to such 
inclusion; and 


(c) any Canadian ot Aoi expense, Canadian development 
expense or Canadian oil and,gas property expense made. or. in- 
curred by the taxpayer and designated in the taxpayer’s return.of 
income in accordance with subparagraph (b)(ii) shall (except for 
the purposes of subsections 66(12.1), (12.2), (12.3) and (12.5) 
and for the purpose of computing the taxpayer’s earned deple- 
tion base within the meaning assigned by ‘regulations made for 
the purposes of section 65) be deemed not to be’ a Canadian ex- 
ploration expense, a Canadian development expense:or a Cana- 
dian oil and gas property expense, as the case may be; of the 
taxpayer. 
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Related Provisions: 66(18)\— Members of partnerships. 


History: That portion of s. 59.1 preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 33, applicable with respect to amounts deemed to have become receiv- 
able in taxation years beginning after 1984. That portion formerly read: 


59.1 Involuntary disposition, of resource property — Where in a particular 
taxation year an amount is deemed by subsection 44(2) to.have become receiva- 
ble by a taxpayer as. proceeds of disposition described in paragraph (d) of the 
definition “proceeds of disposition” in section 54 of any property described in 
subsection 59(1.1), (1.2) or (3.1) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, and the taxpayer has filed a return of the tax- 
payer’s income for the year, as required by section 150, in which the’ taxpayer 
has elected to have this section apply in respect of those proceeds of disposition; 


Definitions [s. 59.1]: “amount” — 248(1); “Canadian development expense” — 
66.2(5), 248(1); “Canadian’ exploration expense” — 66.1(6), 248(1); “Canadian oil and 
gas’ property expense” — 66.4(5), 248(1); “Canadian resource property” —'66(15), 
248(1); “earned depletion base” — Reg. 1202(1), Reg. 1205(1); “Minister”, “property”, 
“regulations” —248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 59.1]: IT-125R4: Dispositions of resource properties. 
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60. Other deductions — There may be deducted in computing a 
taxpayer’s income for a taxation year such of the following amounts 
as are applicable: 


(a) capital element of annuity payments — the capital ele- 
ment of each annuity payment included by virtue of paragraph 
56(1)(d) in computing the taxpayer’s income for the year, that is 
to say, 


(i) if the annuity was paid under a contract, an’ amount equal 
to that part of the payment determined in prescribed manner 
to have been a return of capital, and 


(ii) if the annuity. was paid under,a will or trust, such part of 

the payment as ‘can be established by. the recipient not to 

have been paid out of the income of the estate:or trust; 
Related Provisions: 58(4) — Government and similar annuities; 110.6(1) — “‘in- 
vestment income”; 147.4(4) — Deemed annuity on conversion of pension rights before 
1997 to annuity contract commencing after age 69; 148(9)“adjusted cost basis”K — 
Reduction in adjusted cost basis: See also at end of’s. 60: 


Selected Cases [para. 60(a)]: Speerstra v. MNR, [1973] C.T.C. 179 (FCTD) 
(Payments to taxpayer under annuity contracts not refunds of capital), 
Regulations: 300 (prescribed. manner). 

Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees; IT- 
415R2: Deregistration of registered retirement savings plans (archived). 

1.T. Technical News: 25 (health and welfare trusts). 

Advance Tax. Rulings: ATR-68: Structured, settlement. 


(b) [spousal or child] support — the total of all amounts 
each of which is an amount determined by the formula 


A-—(B+C) 
where 


A. is the total of all amounts each of which is a support amount 
paid after 1996 and before the end of the year by the taxpayer 
to a particular person, where.the taxpayer. and. the particular 
person were: living separate and apartiat the time the amount 
was paid, 

Bis the total ofall amounts each of which is a child support 
amount that became payable by.the taxpayer to the particular 
person under 'an agreement or. order on or after its ‘com- 
mencement day and before the end of the year in respect of a 
period that began on or after its commencement day, and 


C...1s, the, total, of all amounts. each of which is a support amount 
paid by the taxpayer to the particular person after 1996 and 
deductible in computing the LKB E s income for a'‘preced- 
ing taxation year; 

Related Provisions: 4(3) — Deductions applicable; 56(1)(b) — Parallel income in- 
clusion for recipient; 56(1)(c.2) — Reimbursement of support payments; 56:1(4), 
60.1(4) — Definitions of “commencement day”, “support amount’, “child support 
amount”; 60.1(1), (2)—- Payments to third, parties; 60.1(3) —'Payments made before 
agreement signed or court order made; 118(5)— No personal credits in respect of per- 
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son to whom support paid; 146(1)“earned income’(f) —60(b) deduction reduces 
RRSP earned income; 212(1)(f) — No withholding tax on support paid to non-resident; 
252(3) — Extended meaning of “spouse” and “former spouse”; 257 — Formula cannot 
calculate to less than zero; Canada-U.S. Tax Treaty:Art. XVIII:6 — Exemptions for 
cross-border alimony and support. See also at end of s. 60. 


History: The description of B in para. 60(b) amended by 1998, c. 19, subsec. 99(1), 
applicable to amounts paid after 1996. That description formerly read: 


B is the total of all amounts each of which is a child support amount that be- 
came payable by the, taxpayer to the particular person under an agreement or 
order on or after its commencement day and before the end of the year in 
respect of a period that began after its commencement day, and 


Para. 60(b) amended by 1997, c. 25, s. 10, applicable to.amounts received after 1996. 
Para. (b) formerly read: 


(b) alimony payments — an amount paid by the taxpayer in the year as ali- 
mony or other allowance payable on a periodic basis for the maintenance of the 
recipient, children of the recipient or both the recipient and the children, if the 
taxpayer, because of the breakdown of the taxpayer’s marriage, was living sepa- 
rate and apart from the spouse or former spouse to whom the taxpayer was re- 
quired to make the payment at the time the payment was made and throughout 
the remainder of the year and the amount was paid under a decree, order or judg- 
ment of a competent tribunal or under a written agreement; 


Para. 60(b) substituted for paras. (b) and (c) by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 20(1), applicable to amounts received under a decree, order or judgment of a 
competent tribunal or under a written agreement, with respect to a breakdown of a 
marriage occurring after 1992. Paras. (b) and (c) formerly read: 


(b) alimony payments — an amount paid by the taxpayer in the year, pursuant 
to a decree, order or judgment of a competent tribunal or pursuant to a written 
agreement, as alimony or other allowance payable on a periodic basis for the 
maintenance of the recipient thereof, children of the marriage, or both the recipi- 
ent and children of the marriage, if the taxpayer was living apart from, and was 
separated pursuant to a divorce, judicial separation or written separation agree- 
ment from, the taxpayer’s spouse or former spouse to whom the taxpayer was 
required to make the payment at the time the payment was made and throughout 
the remainder of the year; 


(c) maintenance payments — an amount paid by the taxpayer in the year, pur- 
suant to an order of a competent tribunal, as an allowance payable on a periodic 
basis for the maintenance of the recipient thereof, children of the recipient, or 
both the recipient and children of the recipient if, at the time the payment was 
made and throughout the remainder of the year, the taxpayer was living apart 
from the taxpayer’s spouse to whom the taxpayer was required to make the 
payment; 
Selected Cases [para. 60(b)]: Guest v. R., [2010] 4 C.T.C. 2249 (TCC) (Registra- 
tion of foreign support order under provincial legislation did not create a commence- 
ment date); Boucher v. R., [2005] 3 C.T.C. 2186 (TCC) (Designation of account suffi- 
cient to give control of funds); Nistor v. R., [2004] 1 C.T.C. 2849 (TCC) (“Custody” 
extended to child living in university dormitory); Fitzpatrick v. R., [2003] 4 C.T.C. 
2350 (TCC) (Paternity agreement sufficient basis for deducting support amounts); 
Foley y. R., [2000] 4 C.T.C. 2016 (TCC) (Lawyers can bind. clients if properly 
authorized); Demey v. R., [2000] 2 C.T.C. 2026 (TCC) (No legal “custody” of adult 
children); Leet v. R., [1999] 2 C.T.C. 2477 (TCC) (Payment not periodic where even 
death would not affect liability to pay); Hak v. R., [1999] 1 C.T.C. 2633 (TCC) (Failure 
to mention that provision should apply to payments not fatal to deductibility); Paustian 
v, Canada, [1995] 1 C.T.C. 2395 (TCC) (Entitlement to deduction under para. 60(b) 
disqualifies deduction under s. 118); Burgess v. MNR, [1991] 1 C.T.C. 163 (FCTD) 
(Exchange of solicitors’ letters not “written separation agreement”); Caston vy. Canada, 
[1990] 1 C.T.C. 439 (FCTD) (Payments pursuant to oral agreement and payments 
made after application adjourned sine die not deductible); McKimmon y. R., [1990] 1 
C.T.C. 109 (FCA) (Five annual maintenance payments not deductible; factors to be 
considered); Lariviére v. R., [1989] 1 C.T.C. 297 (FCA) (Three unequal annual mainte- 
nance payments, intended as alimentary pension for former spouse, deductible); 
Gagnon v. R., [1986] 1 C.T.C. 410 (SCC) (Payments adjustable according to municipal 
and school taxes constituted an “allowance”); Hanlin v. R., [1985] 1 C.T.C. 54 (FCTD) 
(Monthly and annual payments deductible as periodic payments); R. v. Taylor Estate, 
[1984] C.T.C. 244 (FCTD) (Payments to “spouse or former spouse” not deductible 
where marriage invalid); Ahern v. R., [1982] C.T.C. 362 (FCTD) (Payments made for 
benefit of child, not a child of the marriage, not deductible); R. y. Dorion, [1981] 
C.T.C. 136 (FCTD) (Lump sum in consideration for waiver of benefits under marriage 
contract not deductible); Lavoie v. R., [1979] C.T.C. 48 (FCTD) (Interest on sum owed 
to taxpayer by province, included in lump sum paid, not deductible); Hardtman v. R., 
[1977] C.T.C. 358 (FCTD) (Maintenance payments prior to separation agreement not 
deductible); R. v. Guay, [1977] C.T.C. 266 (FCA) (Payments for medical and other 
expenses paid directly to third parties for benefit of former spouse and children not 
deductible); R. v. Pascoe, [1975] C.T.C. 656 (FCA) (Payments of medical and educa- 
tional expenses on behalf of children not “allowance”); A.G. Can. v. Weaver, [1975] 
C.T.C. 646 (FCA) (Payments on account of mortgage and utility expenses not 
“allowance’’). 


Regulations: 100(3)(d) (no source withholding on amount deductible under 60(b) 
where it is held back by employer). 

Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-513R: Personal tax credits; IT-530R: Support payments. 
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Forms: P102: Support payments (pamphlet); T1157: Election for child SUPPOFE P pay- 

ments; T1158: Registration of family support payments. 
(c) pension income reallocation — where the eae is.a 
pensioner (as defined in subsection 60.03(1)), any amount that is 
a split-pension amount (as defined in that subsection) in respect 
of the pensioner for the taxation year; 

Related Provisions: 60.03(2) — Effect of pension income splitting; 118(8)(d)(ii) — 

Effect on pension income credit; 153(2) — Source deductions deemed withheld on be- 

half of transferee. 


History: Para. 60(c) added by 2007, c. 29, s. 4, applicable to 2007 et seq. 


(c.1) [Repealed] 
History [former paras. 60(c), (c.1)]: Former para. 60(c) repealed by 1997, c. 25, s. 
10, applicable to amounts received after 1996. Para. (c) formerly read: 


(c) maintenance — an amount paid by the taxpayer in the year as an allowance 
payable on a periodic basis for the maintenance of the recipient, children of the 
recipient or both the recipient and the children, if 


(i) at the time the amount was paid and throughout the remainder of the year 
the taxpayer was living separate and apart from the recipient, 
(ii) the taxpayer is the natural parent of a child of the recipient, and 
(iii) the amount was received under an order made by a competent tribunal 
in accordance with the laws of a province; 

Former para. 60(c) substituted for para. (c.1) by 1994, c. 7, Sch. VIII (1993, c. 24), 


subsec. 20(2), applicable with respect to orders made after 1992. Para. (c:1) formerly 
read: 


(c.1) idem — an amount paid by the taxpayer in the year, pursuant to an order 
made by a competent tribunal in accordance with the laws of a province, as.an | 
allowance payable on a periodic basis for the maintenance of the recipient 
thereof, children of the recipient, or both the recipient and children of the recipi- 
ent if 


(i) the order was made 
(A) after February 10, 1988, or 
(B) before February 11, 1988 and the taxpayer and the recipient jointly 


elected in writing before the end of the year to have this paragraph and 
paragraph 56(1)(c.1) apply with respect to the payment, 
(ii) at the time the payment was made and throughout the remainder of the 
year, the taxpayer was living apart from the recipient, and 
(iii) the taxpayer required to pay the amount is an individual of the opposite 
sex who 
(A) before the date of the order cohabited with the recipient in a conju- 
gal relationship, or 
(B) is the natural parent of a child of the recipient; 
Selected Cases [former para. 60(c)]: MNR v. Hastie, [1974] C.T.C. 131 (FCTD) 
(Mortgage payments, made to mortgagee, upon alimentary allowance for benefit of 
wife and children deductible). 
(c.2) repayment of support payments — an amount paid 
by the taxpayer in the year or one of the 2 preceding taxation 
years under a decree, order or judgment of a competent tribunal 
as a repayment of an amount included under paragraph 56(1)(b) 
or (c),, or under paragraph 56(1)(c.1) (as it applies, in computing 
the taxpayer’s income for the year or a preceding taxation year, 
to decrees, orders and judgments made before 1993) to the ex- 
tent that it was not so deducted for a preceding taxation year; 
Related Provisions: 56(1)(c.2) — Parallel rule for other taxpayer; 146(1)“earned 
income’’(f) — Amount deducted under 60(c.2) reduces RRSP earned income. 
History: Para. 60(c.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(3), 
applicable to payments made after 1990. 
Selected Cases [para. 60(c.2)]: Cowan v. R., [2006] 1 C.T.C. 2084 (TCC) (Refund 
of support amount deductible). 
Interpretation Bulletins: IT-530R: Support payments. 


(d) interest on death duties — an amount equal to annual 
interest accruing within the taxation year in respect of succes- 
sion duties, inheritance taxes or estate taxes; 
Related Provisions: 4(3) — Deductions applicable. See also at end of s. 60. 
Interpretation Bulletins: IT-203: Interest on death duties (archived); IT-533: Inter- 
est deductibility and related issues. 
(ce) CPP/QPP contributions on self-employed earn- 
ings — '/ of the lesser of 


(i) the total of all amounts each of which is an amount paya- 
ble by the taxpayer in respect of self-employed earnings for 
the year as a contribution under the Canada Pension Plan or 
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under a provincial pension plan within the meaning assigned 
by section 3 of that Act, and 


(ii) the maximum amount of such contributions payable by 
the JANBAseE fos the ‘year under the plan; 


Related Provisions: 118.7 — Credit for employee half of contributions. 
History: Para. 60(e) added by 2001, c. 17, s. 41, applicable to 2001 et seq. 


@) REL undss former Act]; 
roposed Addition Hing 8 i 


2 you tne RS. ow “A29. OIL. on 


the total f alla amounts: el of — ‘is an amount that 


as an employes! s premium under 


loyment income of the 


Related Bravisions) 118.7 — Credit for portion of QPIP premiums not edeanenble 


(i) premium or payment under RRSP or RRIF — any 
amount that is deductible under section 146 or 146.3 or subsec- 
tion 147.3(13.1) in computing the income of the taxpayer for the 
year; 

Related Provisions: 4(3) — Deductions applicable; 146(5), (5.1), (6), (6.1), (8.2) — 


RRSP payments and premiums deductible; 152(6) — Reassessment. See also at end of 
s. 60. 


History: Para. 60(i) amended to substitute “146.3 or subsection 147.3(13.1)” for “sub- 
section 147.3(13.1)” by 2009, c..2, s. 14, applicable in respect of a registered retirement 
income fund in respect of which the last payment out of the fund is made after 2008. 


S. 60(j) 


Para. 60(i) amended by 1994, c..7, Sch. VIE (1993, c. 24), subsec, 20(4), applicable to 
1992 et seq. Para. (i) formerly read: 


(i) premium or payment under RRSP — any amount that by virtue of section 
146 is deductible in computing the income of the taxpayer for the taxation year; 


Regulations: 100(3)(c) (payroll deduction’ of RRSP contribution reduces source 
withholding). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(j) transfer of superannuation benefits [to RPP or 
RRSP] — such part of the total of all amounts each of which is 


(i) a Superannuation or pension benefit (other than any 
amount in respect of the benefit that is deducted in comput- 
ing the taxable income of the taxpayer fora taxation year 
because of subparagraph 110(1)(f)(i) or a benefit that is part 
of a series of periodic payments) payable out of or under a 
pension plan that is not a registered pension plan, attributable 
to services rendered by the taxpayer or a spouse or common- 
law partner or former spouse or common-law partner of the 
taxpayer in a period throughout which that person was not 
resident in Canada, and included in computing the income of 
the taxpayer for the year because of subparagraph 56(1)(a)(i), 
or 


(ii). an eligible amount.in respect of the taxpayer for the year 
under section 60.01, subsection 104(27) or (27.1) or para- 
graph 147(10.2)(d), 


as 


(iii) is designated by the taxpayer in the taxpayer’s return of 
income under this Part for the year, and 


(iv) does not exceed the total of all amounts each of which is 
an amount paid by the taxpayer in the year or within 60 days 
after the end of the year 


(A) as a contribution to or under a registered pension plan 
for the taxpayer’s benefit, other than the portion thereof 
deductible under paragraph 8(1)(m).in computing the tax- 
payer’s: income for the year, or 


(B) asa premium (within the meaning assigned by sub- 
section 146(1)) under a registered retirement savings plan 
under which the taxpayer is the annuitant (within the 
meaning assigned by subsection 146(1)), other than the 
portion thereof designated for a taxation year for the pur- 
poses of paragraph (1), 


to the extent that the amount was not deducted in computing 
the taxpayer’s income for a preceding taxation year; 


Related Provisions; 60.2(1)— Refund of undeducted. past service AVCs; 
104(27) — Pension benefits; 104(27.1)—.DPSP benefits; 146(5) — Amount of RRSP 
premiums deductible; 146(5.2) — Transfer of commuted RPP to RRSP when employer 
insolvent; 146(6.1) — Recontribution of certain withdrawals; 146(8.2) — Amount de- 
ductible; 146(16) — RRSP deduction on transfer of funds; 146(21.1) — Contribution 
to Saskatchewan Pension Plan deemed to be RRSP premium for purposes of 60(j); 
147(10) — Amounts received taxable; 147(10.2) — Single payment on retirement etc.; 
147(21) — Restriction re transfers; 147.1(3)(a) — Deemed registration; 147.3(12) — 
Restriction on transfer from RPP; 147.5(11) — Pooled registered pension plan contri- 
bution deemed to be RRSP premium; :204.2(1)(b)(i)(A) — Excess RRSP amount for a 
year; 212(1)(h)Gii.1) — Exclusion from non-resident withholding-tax; 252(3) — Ex- 
tended meaning of “spouse” and “former spouse”. See also at end.of s. 60. 


History: Para. 60(j) amended by 2000, c. 12,:Sch. 2,-s. 2, to replace “spouse” with 
“spouse or common-law partner’, applicable to-2001 et seq.,.in-force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subpara. 60(j)(i) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(5), applica- 
ble after 1992. Subpara. (j)(i) formerly read: 


(i) a superannuation or pension benefit (other than any amount in respect of the 
benefit that is deducted in computing the taxable income of the taxpayer for a 
taxation year by reason of subparagraph 110(1)(f)(@) or a benefit that is part of a 
series of periodic payments) payable out of or under a pension plan that is not a 
registered pension plan, attributable to services rendered by the taxpayer or a 
spouse (in this subparagraph having the meaning assigned by subsection 
146(1.1)) or former spouse of the taxpayer in a period throughout which that 
person was not resident in Canada, and included in computing the income of the 
taxpayer for the year by reason of subparagraph 56(1)(a)(i); or 


303 


S. 60(j) 


Subpara. 60(j)(ii) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 34(1), to substi- 
tute “under section 60.01, subsection 104(27)” for “pursuant to subsection 104(27)”, 
applicable to 1990 et seq. 

1.T. Application Rules: 40(3), 40(6). 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Advance Tax Rulings: ATR-31: Funding of divorce settlement amount from DPSP. 


(j.01) transfer of surplus — such part of the total of all 
amounts each of which is an amount received by the taxpayer 
before March 28, 1988 that can reasonably be considered to be a 
payment in respect of the actuarial surplus under a defined bene- 
fit provision (within the meaning assigned by subsection 
147.1(1)) of a registered pension plan and that is included in 
computing the income of the taxpayer for the year by virtue of 
subparagraph 56(1)(a)(i) (other than any portion thereof de- 
ducted by the taxpayer under subsection 60.2(1) in computing 
the taxpayer’s income for the year) as 


(i) is designated by the taxpayer in the taxpayer’s return of 
income under this Part for the year, and 


(ii) does not exceed the total of all amounts each of which is 
an amount paid by the taxpayer in the year or within 60 days 
after the end of the year 


(A) as a contribution to or under a registered pension plan 
for the taxpayer’s benefit, other than the portion thereof 
deductible under paragraph (j) or G.1) or 8(1)(m) of this 
Act or paragraph 8(1)(m.1) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, in com- 
puting the taxpayer’s income for the year, or 


(B) as a premium (within the meaning assigned by sub- 
section 146(1)) under a registered retirement savings plan 
under which the taxpayer is the annuitant (within the 
meaning assigned by subsection 146(1)), other than the 
portion thereof that has been designated for the purposes 
of paragraph (j), (j.1) or (1), 
to the extent that it was not deducted in computing the tax- 
payer’s income for a preceding taxation year; 
Interpretation Bulletins: IT-124R6:; Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Forms: T2. SCH 15: Deferred income plans. 


(j.02) payment to registered pension plan [pre-April 
1988 agreements] — an amount equal to the lesser of 


(i) the total of 


(A) all contributions made in the year by the taxpayer to 
registered pension plans in respect of eligible service of 
the taxpayer before 1990 under the plans, where the tax- 
payer was obliged under the terms of an agreement in 
writing entered into before March 28, 1988 to make the 
contributions, and 


(B) all amounts each of which is an amount paid in the 
year by the taxpayer to a registered pension plan as 


(I) a repayment under a prescribed statutory provision 
of an amount received from the plan that was included 
under subsection 56(1) in computing the taxpayer’s in- 
come for a taxation year ending before 1990, where 
the taxpayer was obliged as a consequence of a written 
election made before March 28, 1988 to make the re- 
payment, or 


(ID) interest in respect of a repayment referred to in 
subclause (1), 


other than the portion of that total that is deductible under 
paragraph 8(1)(m) or paragraph (j.03) in computing the tax- 
payer’s income for the year, and 


(ii) the total of all amounts each of which is an amount paid 
out of or under a registered pension plan as part of a series of 
periodic payments and included under subsection 56(1) in 
computing the taxpayer’s income for the year, other than the 
portion of that total that can reasonably be considered to have 


Income Tax Act, Part I, Division B 


been designated by the taxpayer for the purpose of paragraph 
G.2); 
Related Provisions: 60(j.04) — Repayments of post-1989 pension ‘benefits. 
History: Para. 60(j.02) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(6), 
applicable to 1990 et seq. 
Regulations: 6503 (prescribed statutory provisions for 60(j. 02)(B)(). 


(j.03) repayments of pre-1990 pension benefits — an 
amount equal to the lesser of 


(i) the total of all amounts each of which is an amount paid in 
the year or a preceding taxation year by the taxpayer to a 
registered pension plan that was not deductible in computing 
the taxpayer’s income for a preceding taxation year and that 
was paid as 


(A) a repayment under a prescribed statutory provision of 
an amount received from the plan that was included under 
subsection 56(1) in computing the taxpayer’s income for 
a taxation year ending before 1990, or 


(B) interest in respect of a repayment referred to in clause 
(A), and 
(ii) the amount, if any, by which $3, 500 exceeds the amount 
deducted under paragraph 8(1)(m) in computing the tax- 
payer’s income for the year; 
History: Para. 60(j.03) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(6), 
applicable to 1991 et seq. 
Regulations: 6503 (prescribed statutory provisions for 60(j.03)(i)(A)). 


(j.04) repayments of post-1989 pension benefits — the 
total of all amounts each of which is an amount paid in the year 
by the taxpayer to a registered pension plan as 


(i) a repayment under a prescribed statutory provision of an 
amount received from the plan that 


(A) was included under subsection 56(1) in computing the 
taxpayer’s income for a taxation year ending after 1989, 
and 


(B) can reasonably be considered not to have been desig- 
nated by the taxpayer for the purpose of paragraph (j.2), 
or 


(ii) interest in respect of a repayment referred to in subpara- 
graph (i), 
except to the extent that the total was deductible under para- 
graph 8(1)(m) in computing the taxpayer’s income for the year; 
History: Para. 60(j.04) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(6), 
applicable to 1990 et seq. 
Regulations: 6503 (prescribed statutory provisions for 60(j.04)(i)). 


(j.1) transfer of retiring allowances [to RRSP] — such 
part of the total of all amounts each of which is an amount paid 
to the taxpayer by an employer, or under a retirement compensa- 
tion arrangement to which the employer has contributed, as a 
retiring allowance and included in computing the taxpayer’s in- 
come for the year by virtue of subparagraph 56(1)(a)(ii) or para- 
graph 56(1)(x) as 

(1) is designated by the taxpayer in the taxpayer’s return of 

income under this Part for the year, 


(ii) does not exceed the amount, if any, by which the total of 


(A) $2,000 multiplied by the number of years before 1996 
during which the employee or former employee in respect 
of whom the payment was made (in this paragraph re- 
ferred to as the “retiree”) was employed by the employer 
or a person related to the employer, and 


(B) $1,500 multiplied by the number by which the num- 
ber of years before 1989 described in clause (A) exceeds 
the number that can reasonably be regarded as_ the 
equivalent number of years before 1989. in respect of 
which employer contributions under either a pension plan 
or a deferred profit sharing plan of the employer or a per- 
son related to the employer had vested in the retiree at the 
time of the payment 
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exceeds the total of 


(C) all amounts deducted under this paragraph in respect 
of amounts paid before the year in respect of the retiree 


(I) by the employer or a person related to the em- 
ployer, or 


(I). under a retirement shai arrangement to 
which the employer or a person related to the em- 
ployer has contributed, 


(C.1) all other amounts deducted under this paragraph for 
the year in respect of amounts paid in oy year in respect 
of the retiree 


(1) by: a person related to, the employer, or 


~ dp under a retirement compensation arrangement to 
which’ a person related to a employer has contrib- 
uted; and 


(D) all amounts deducted under paragraph (t) in comput- 
ing the retiree’s income for the year in respect of a retire- 
ment compensation’ arrangement to which the employer 
or a person related to the employer has contributed, and 


(iii) does not exceed the total of all:amounts each of which is 
an amount paid by the taxpayer in the year or within 60 days 
after the. end. of the year in resets of the amount so 
designated 


(A) as.a contribution to or under a registered pension 
plan, other than the portion thereof deductible under para- 
graph (j) or 8(1)(m) in computing the taxpayer’s income 
for the year, or 
_(B) as.a premium (within the:meaning assigned by section 
146) under a registered retirement savings plan under 
which the taxpayer is the annuitant (within the meaning 
assigned by: section 146), other than the portion thereof 
that has been designated:for the purposes: of paragraph (j) 
or (1), 
to the extent that it. was not deducted in computing the tax- 
payer's income for a preceding taxation year _ 
and for the purposes of this, paragraph, “person related to the 
employer’ includes 


(iv) any person whose business was acquired or continued by 
the employer,,and 


(Vv) a previous employer of the retiree whose service there- 
with is: recognized in determining the” retiree’s pension 
benefits; 


Related, Provisions: 127:52(1)(a) [repealed] — Limitation: on add-back for mini- 
mum. tax.purposes; 146(5)— Amount.of RRSP premiums deductible; 146(5.2) — 
Transfer of commuted RPP to RRSP when employer insolvent; 146(6.1).— Recontri- 
bution of certain withdrawals; 146(21.1) — Contribution to Saskatchewan Pension 
Plan deemed to be RRSP premium for purposes of 60(j.1); 147.3 — Transfer from 
RPP; 147.5(11) — Pooled registered pension plan contribution deemed to be RRSP 
premium; 204:2(1)(b)(i)(A) — Excess amount in respect of RRSP. See also at end of s. 
60. r 


History: Cl: 604. 1)@i)(A) amended by 1996, c.'21, s: 13, OS abicauhe to 1996 et seq. 
The clause formerly, read: 


(A) $2,000 multiplied by the number of years during which the employee or 
former employee in respect of whom the payment was made (in this paragraph 
referred to as the “retiree”) was employed RY the employer or a person related to 
the employer, and 
That portion of para. 60G.1) between cls. (iB) and (i1i)(A) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 34(2), applicable: to: 1990 et seqg., except that where a 
taxpayer so elects in the taxpayer’s return of income under Part I,for-the 1990 taxation 
year, 


(a) the amendment shall not apply in respect of the taxpayer for that year, and 


(b) the expression “amount paid | to the taxpayer” in para. 60-1) shall be read as 
“amount paid before July 14, 1990 to the taxpayer” for that year. 


That portion formerly read: 
exceeds the total of 


(C) all amounts deducted under this paragraph in respect of amounts paid 
before the year in respect of the retiree by the employer or a person related 
to the employer, or under a retirement compensation arrangement to which 
the employer or the person has contributed, and 


S. 60) 


(D) all amounts deducted under’ paragraph (t)) in computing ‘the retiree’ s in- 
come for the year, and 


| Gii) does not exceed the total of all amounts each of which is an amount paid by 
the taxpayer in the year or within 60 days after the end of the year 


Regulations: 100(3)(c) (no source withholding where amount is paid by employer 
directly to RRSP). 


Interpretation Bulletins: IT-124R6: Contributions to. registered retirement savings 
plans; IT-337R4: Retiring allowances. 


I.T. Technical News: 7 (retiring allowances); 19 (Retiring allowances — clarifica- 
tion to Interpretation Bulletin IT-337R3 — (d): Deductions at source); 20 (retiring al- 
lowances — effect of re-employment or employnient with affiliate). 


Advance Tax Rulings: ATR-12: Retiring allowance; ATR-48: Transfer of retiring 
allowance to an RRSP. 


Forms: NRTA1: Authorization for non-resident tax exemption, RC4157: Employers’ 
Guide — Filing the’ T4A Slip and Summary Form. 


(j.2) transfer to spousal RRSP [before 1995] — for taxa- 
tion years ending after 1988 and before 1995, such part of the 
_ total of all amounts (other than amounts paid out of or under a 
registered retirement savings plan or a registered retirement in- 
come fund that by reason of section 254 are considered to be 
amounts paid out of or under a registered pension plan) paid on 
a periodic basis out of or under a registered pension plan or a 
deferred profit sharing plan and included, by reason of subsec- 
tion 56(1), in computing the taxpayer’s income for the year as 


(i) is designated by the taxpayer in the Spied s return of 
income under this Part for the year, and 


(ii) does not exceed the least of 
(A) $6,000, 


(B) the amount, if any, by which that total exceeds the 
part of that total designated for the year for the purposes 
of paragraph (j) of this Act or deducted under paragraph 
60(k) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the taxpayer’s in- 
come for the year, and 


(C) the total of all amounts each of which is paid by the 
taxpayer in the year or within 60 days after the end of the 
year as a premium (within the meaning assigned by sub- 
section 146(1)) under-a registered retirement savings plan 
under which the taxpayer’s spouse or common-law part- 
ner (or, where the taxpayer died in the year or within 60 
days after the end of the year, an individual who was the 
taxpayer’s spouse or common-law partner immediately 
before the death) is the annuitant (within the meaning as- 
signed. by subsection. 146(1)), to the; extent that the 
amount was not deducted in computing the taxpayer’s in- 
come for a preceding taxation year; 
Related Provisions: 60(j.02) — Payment to registered pension plan; 60(j.04) — 
Repayments of post-1989 pension benefits; 118(3) — Pension income credit; 146(1) — 
“earned income’; 146(5.1)— Amount of spousal RRSP premiums deductible; 
146(8.3) — Spousal RRSP payments; 146(16) — RRSP — deduction on transfer of 
funds; 146.3(5.1) — Amount included in income; 147(21) — Restriction re transfers; 
147.1(3)(a) — Deemed registration; 147.3(12)(b)() — RPP — restriction re transfers; 
204.2(1)(b)(i)(A) — Excess amount in respect of ‘RRSP; 212(1)(h)(iii.1)(B), 
212(1)(m)(ii) — Exemption on payment to non-resident. 


History: Para. 60(j.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘‘common-law 
partner”. 


Cl. 60G.2)(i)(C) substituted by 1994, c. 21, subsec. 26(1), applicable to 1992 er seq. 
That cl. formerly read: 


(C) the total of all amounts each of which is an amount paid by the taxpayer in 
the: year or within 60 days after the end of the year as a premium (within the 
meaning assigned by subsection 146(1)) under a registered retirement savings 
plan under which the taxpayer’s spouse is the annuitant (within the meaning as- 
signed by subsection 146(1)), to the extent that the amount was not deducted in 
computing the taxpayer’s income for a preceding taxation year; 


(k) [Repealed under former Act] 


(1) transfer of refund of premium under RRSP _ [on 
death] — the total of all amounts each of which is an amount 
paid by or on behalf of the taxpayer in the year or within 60 days 
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after the end of the year (or within such longer period after the 
end of the year as is acceptable to the Minister) 


(i) as a premium under a registered retirement savings plan 
under which the taxpayer is the annuitant, 


(ii) to acquire, from a person licensed or otherwise author- 
ized under the laws of Canada or a province to carry on in 
Canada an annuities business, an annuity 


(A) under which the taxpayer is the annuitant 


Proposed Amendment - _ ~ 60(I)(11)(A) 


that dis not send for any payment bnarchiftics except 
(C) the single payment by or on behalf of the taxpayer, 
(D) annual or more frequent periodic payments 


- (I) beginning not later than one year after the date of 
Ate proposed amendment to SOMA) is_ now the payment referred to in clause (C), and» 
—e 


Possible Future AREA SRRS Gott i)(A) or not equal to all other such payments solely because 


(II) each of which is equal to all other such payments 


of an adjustment that would, if the annuity were an 
annuity under a retirement savings plan, be in accor- 
dance with subparagraphs 146(3)(b)(iii) to (v), and 


Federal budget, Supplementary Information, Feb. 23, 2005: es: Re- 
tirement Savings Plans and Registered Retirement Income Funds 


Currently, financially-dependent children ‘with mental or physical inane: are Ses 


ble to receive, on a tax-deferred basis, a deceased parent’s (or in the case of a child that (E) payments in full or partial commutation of the annuity 
is financially dependent on a grandparent, the deceased grandparent’ s) proceeds. from a and, where the commutation is partial, 

registered retirement savings plan (RRSP) or a registered retirement income fund I 1 | fi t di t 
(RRIF) if the funds are transferred to the child’s RRSP or are used to purchase a life ( ) equal annual or more Irequen perio 1¢ payments 
annuity, The Committee [Technical Advisory Committee on Tax Measures for Persons thereafter, or 

with Disabilities; see under 118.3(1) — ed.] recommended that the Government review (ID) annual or more frequent periodic payments there- 


these rules in order to allow more flexibility in respect of a deceased’s RRSP or RRIF ; , : 
proceeds left to. a financially-dependent child or oranuititd with a disability and, in after that are not equal solely because of an adjustment 
particular, that the use of a discretionary trust be permitted in these circumstances. The that would, if the annuity Wele*ay annuity under a re- 
Government will review the tax rules in this area with a view to providing more flexi- tirement savings plan, be in accordance with subpara- 
bility where appropriate. graphs 146(3)(b)(iii) to (v), 

or 

(I) for the taxpayer’s life, or for the lives jointly of the 
taxpayer and the taxpayer’s spouse or common-law 
partner either without a guaranteed period, or with a 


(iii) to a carrier as consideration for a registered retirement 
income fund under which the taxpayer is the annuitant 


guaranteed period that is not greater than 90 years mi- where that total 

nus the lesser of the age in whole years of the taxpayer (iv) is designated by the taxpayer in the taxpayer’s return of 
and the age in whole years of the taxpayer’s spouse or income under this Part for the year, 

common-law partner at the time the annuity was ac- 


; (v) does not exceed the total of 
quired, or 


(A) the amount included in computing the taxpayer’s in- 
come for the year as a refund of premiums out of or under 
a registered retirement savings plan under which the tax- 
payer’s spouse or common-law partner was the annuitant, 


(II) for a term equal to 90 years minus the age in 
whole years of the taxpayer or the age in whole years 
of the taxpayer’s spouse or common-law partner, at 


the time the annuity was acquired, or ; ; ‘ ; 
(B) the amount included in computing the taxpayer’s in- 


come for the year as a refund of premiums out of or under 
a registered retirement savings plan where the taxpayer 
was dependent by reason of physical or mental infirmity 
on the annuitant under the plan, 


(B) under which the taxpayer, or a trust under which the 
taxpayer is the sole person beneficially interested in 
amounts payable under the annuity, is the annuitant for a 
term not exceeding 18 years minus the age in whole years 


of the taxpayer at the time the annuity was acquired ; : ; 
(B.01) the amount included in computing the taxpayer’s 


Proposed Amendment — 60(I)(ii)(B) income for the year as a payment (other than a payment 
(B) under which the taxpayer is the annuitant for a term: that is part of a series of periodic payments or that relates 
not exceeding 18 years minus the age in whole years of to an actuarial surplus) received by the taxpayer out of or 
the taxpayer at the time the annuity was acquired under a registered pension plan or a specified pension 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec, 28(2), plan as a consequence of the death of an individual of 
will amend cl. 60(1)(ii)(B) to, read as above, applicable after 1988. (See 60.011.) whom the taxpayer was a child or grandchild, if the tax- 
Technical Notes (July 2010): In circumstances where an individual has received payer was, immediately before the death, financially de- 
(or is deemed to have received) certain taxable lump sum amounts from a registered pendent on the individual for support because of mental 
retirement savings plan, a registered retirement income fund or a registered pension or physical infirmity, 
plan, paragraph 60(1) allows the individual to claim an offsetting deduction for quali- (B.1) the least of 
fying payments (not exceeding the amounts so received) made by or on behalf of the 
individual. (I) the amount paid by or on behalf of the taxpayer to 
If the individual is a minor and the taxable amount is received as a consequence of acquire an annuity that would be described in subpara- 
the death of a parent or grandparent on whom the minor was financially dependent, a graph (ii) if that subparagraph were read without refer- 
payment made to acquire an immediate annuity payable for a fixed term not exceed- ence to clause (A) thereof, 


ing 18 years minus the age of the minor at the time of acquisition is a qualifying 


payment for the purpose of paragraph 60(1). Clause 60(1)Gi)(B) requires that the an- (II) the amount (other than any portion of it that is in- 


nuitant under the annuity be either the minor or a trust under which the minor is the cluded in the amount determined under clause (B), 
sole person beneficially interested in amounts payable under the annuity. (B. 01) or (B.2)) that is included in computing the tax- 
Clause 60(1)(ii)(B) is amended to require that the minor be the annuitant under the payer’s income for the year as 

annuity. This is consequential to the introduction of new section 60.011 which, 1. a payment (other than a payment that is part of a 


among other things, allows this requirement in paragraph 60(1) to be disregarded, if 
the annuitant under the term ane is a oe anit the minor . the sole series of periodic payments or that relates to. an ac- 
person beneficially interested in amounts payable under the annuity. Section 60.011 tuarial surplus) received by the taxpayer out of or 
also provides that, in determining if the minor is the sole person beneficially inter- under a registered pension plan or a specified pen- 
ested in amounts payable under the annuity, any right of a person to receive an sion plan, 
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he a meee af premiums out rah or ae a regis- 
tered retirement savings plan, or 

3. a designated benefit in respect of a registered re- 
tirement income fund (in this clause having the 
meaning assigned by subsection 146.3(1)) 


as a consequence of the death of an individual of 
whom the taxpayer is a child or grandchild, and 


(III) the amount, if any, by which the amount deter- 
mined for the year under subclause (II) in respect of 
the taxpayer exceeds the amount, if any, by which 


1. the total of all designated benefits of the tax- 
payer for the year in respect of registered retire- 
ment income funds 


exceeds 


2. the total of all amounts that would be eligible 
amounts of the taxpayer for the year in respect of 
those funds (within the meaning that would. be as- 
signed by subsection 146.3(6.11) if the taxpayer 
were described in paragraph (b) thereof), and 


(B.2) all eligible amounts of the taxpayer for the year in 
respect of registered retirement income funds (within the 
meaning assigned by subsection 146.3(6.11)), 


S. 60(1) 


amounts received out of or under the fund in the year 
by an individual who was an annuitant under the fund 
before the taxpayer became the annuitant under the 
fund and that were included because of subsection 
146.3(5) in computing that individual’s income for the 
year, and 


(vi) was not deducted in computing the taxpayer’s income 
for a preceding taxation year; 


Related Provisions: 56(1)(d.2) — Incomie inclusion; 60() — Transfer of superannu- 
ation benefits; 60.011(3)— Application of 60(1)(@i) to qualifying trust annuity; 
60.02(1)“eligible proceeds” — Amount deducted under 60(1) cannot also be rolled over 
to RDSP under 60.02; 60.021 — Addition to 60(1)(v)(B.2) for 2008 recontribution to 
RRIF; 70(3:1)(a) — “Rights or things” treatment on death; 75.2 — Treatment of quali- 
fying trust annuity payout or on death; 104(27)(e) — Where pension benefit paid to 
trust as a consequence of death; 146(1.1) — Where child presumed not financially de- 
pendent for 60(1)(v)(B.01); 146(2), (3)— Acceptance of plan for registration; 
146(5) — Amount of RRSP premiums deductible; 146(6.1) — Recontribution of cer- 
tain withdrawals; 146(8.1) — RRSP — deemed. receipt of refund of. premiums; 
146(8.2) — RRSP — amount deductible; 146(16)(d) — RRSP — transfer of funds; 
146(21) — Transfer from Saskatchewan Pension Plan; 146(21.1) — Contribution to 
Saskatchewan Pension Plan deemed to be RRSP premium for purposes of 60(1); 
146.3(5.1) — Amount included in income; 146.3(6.11) — Transfer of designated bene- 
fit; 147.3 — Transfer from RPP; 147.5(11) — Pooled registered pension plan contribu- 
tion deemed to be RRSP premium; -148(1)(e) — Amounts included in. policyholder’s 
income; | 204.2(1)(b)@)(A) — Excess amount for a, year in respect of RRSP; 
212(1)(q)(i)(B) — Exemption from non-resident withholding tax; 248(8) — Meaning 
of “consequence” of death; 252(3) — Extended meaning of “spouse”. See also at end 
of s. 60. 


History: Cl. 60(1)(v)(B.01) and sub-subcl. 60(1)(v)(B.1)(II)1 amended to substitute 
“registered pension plan or a specified pension plan” for “registered pension plan”, by 
2011, c. 24, subsecs. 11(1), (2), applicable to taxation years that begin after 2009. 


Cl. 60(1)(v)(B.01) added, the opening words of subclause 60(1)(v)(B.1)(II) amended, 
by 2003, c. 15, subsecs. 71(1), (2), applicable in respect of deaths that occur after 2002. 
The opening words formerly read: 


(I) the amount (other than any portion thereof included in-the amount deter- 
mined under clause (B) or (B.2)) included in computing the taxpayer’s income 
for the year as 
Para. 60(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seg., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 
The opening words of para. 60(1) amended by 2000, c. 19, s. 7, applicable to 1999. et 
seq. and, where an amount is included in computing a taxpayer’s income for a taxation 
year as a result of an election under subsec. 42(4) of the amending legislation (see the 
amendment to 146(1)‘refund of premiums’(b)), para. 60(1) shall apply to the taxpayer 
for the year and each subsequent taxation year that ends before 1999 as if 
(a) the words “in the year or within 60 days after the end of the year’ in that para. 
were read as “in the period that begins at the beginning of the year and ends on 
February 29, 2000 or on such later day as is acceptable to the Minister”; and 
(b) subpara. 60(1)(iv) were read as follows: 


(iv) is designated in prescribed form filed with the Minister before May 
2000 (or. before such, later day as.is acceptable to the Minister), 


The portion formerly read: 


(1) the total of all amounts each of which is an amount paid by or on behalf of the 
taxpayer in the year or within 60 days after the end of the year 


Cls. 60(1)(@ii)(A) and (B) amended by 1998, c: 19, subsec. 99(2), applicable to 1989 et 
seq.. The cls. formerly read: 


(A) under which the taxpayer is the annuitant 


and, where the amount.is paid by a direct transfer from. the 
issuer of a registered retirement savings pints or a carrier of a 
registered retirement income fund, 


(C) the amount included in computing the taxpayer’s in- 
come for the year asa consequence of a payment de- 
scribed in subparagraph 146(2)(b)(ii), and 
(D) the amount, if any, by which 
(I) the amount received by the taxpayer out of or under 
a registered retirement income fund under which the 
taxpayer is the annuitant and included because of sub- 
section 146.3(5) in computing the taxpayer’s income 
for the year 


exceeds 


(II) the amount, if any, by which the minimum amount 
(within the meaning assigned by. subsection 146.3(1)) 
under the fund for the. year exceeds the total of all 


(1) for the taxpayer’s life, or for the lives jointly of the taxpayer and the 
taxpayer’s spouse either with a guaranteed period that is not greater than 90 
years minus the age of the taxpayer or the age of the taxpayer’s spouse, at 
the time of its acquisition of without a guaranteed period, or 
(II) for a term of years equal to 90 minus the age of the taxpayer or the age 
of the taxpayer’s spouse, at the time of its acquisition, or 
(B) under which the taxpayer, or a trust under which the taxpayer is the sole 
person beneficially interested in all amounts payable under the annuity, is the 
annuitant for a\term of years not exceeding 18 minus the age of the taxpayer at 
the time of its acquisition 
The opening words of cl. 60(1)(v)(B.1) substituted, subcl. (B.1)(D substituted, and 
subcl. (III) added, by 1994, c. 21, subsecs. 26(2), (3), applicable to 1993 et seg. The 
opening words of cl. (B.1)-and subcl. (ID formerly read: 


(B:1) the lesser of 


(I) the amount (other than any portion thereof included in the amount deter- 
mined under clause (B)) included in computing the taxpayer’s income for the 
year as a payment (other than. a payment that is part of a series of periodic pay- 
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ments or that relates to an actuarial surplus) received by the taxpayer out of or predecessor; in’ payment of or on account of property to which 

under a registered pension plan, or as a refund of premiums out of or under a the taxpayer is the successor, that 

registered reticement.savings plan, as a.consequence of the death of an indivi- i 

dual, where the taxpayer is a child or grandchild of the individual, and (i) such part of any succession duties payable under a law of 
Cl. 60(1)(v)(B.2). substituted by, 1994, c. 21, subsec. 26(4), applicable to 1993 et seq.; a province in respect of the death of the predecessor as may 
and subpara. 60(1)(v) shall apply to a taxpayer for the 1992 taxation year as if it were reasonably be regarded as attributable to the property in pay- 
read without reference to cl. (B.2), unless the taxpayer otherwise elects by notifying the ‘ment of or on account of Bia the benefit was so received, 
Minister of National Revenue in writing. That cl. formerly read: ay Of 

(B.2) the amount included in computing the taxpayer’s income for the year that fy ¢ rg 

was received by the taxpayer, as a consequence of the death of the taxpayer's (ii) the value of the property in payment of or on account of 

spouse, out of or under a provincial pension tds prescribed for the piupenes of which the benefit was so received, as computed for the pur- 

paragraph (v), poses of the law referred to in subparagraph (i); 
Cl. 60(1)(v)(D) substituted by 1994, c. 21, subsec. 26(5), applicable to 1993 et seq. (n) repayment of pension or benefits — any ‘amount paid 
pores for the 1993 to 1996 taxation years, subcl. 60(1)(v)(D)(I) shall be read as by tHe taxpayer othe year as a repayment (otherwise than bee 

, ; ; cause of Part VII of the Unemployment Insurance Act, chapter 
(1) the amount received by the taxpayer out of or under a registered retirement U-1 of the Revised S tatutes of Canada, 1985, or of Part VIL of 


income fund under which the taxpayer is the annuitant (or, where the taxpayer’s 


spouse died before 1993, under which the spouse was the annuitant) and in- _ the Employment Insurance Act) of any of the following amounts 

cluded because of subsection 146.3(5) in computing the taxpayer’s income for to the extent that the amount was included in computing the tax- 

the year payer’s income, and not deducted in computing the taxpayer’s 
Cl. 60(1)(v)(D) formerly read: taxable income, for the year or for a preceding taxation year, 

(D) the portion of the amount received by the taxpayer out of or under a regis- namely, 

tered retirement income fund and included in computing the taxpayer’s income (i) a pension described in clause 56(1)(a)(i)(A), 

for the year by virtue of subsection 146.3(5) that exceeds the minimum amount ; ee : f 4 

(within the meaning assigned by subsection 146.3(1)) required to be paid to the (ii) a benefit described in clause 56(1)(a)G)(B), 

annuitant ‘in the year ‘under'that fund) and (ili) an amount described in subparagraph 56(1)(a)(ii), 


Subcl. 60(1)(ii)(A)() amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 20(7), 


applicable after 1992. That subcl. formerly read: (iv) a benefit described in subparagraph 56(1)(a)(iv), 


(I) for the taxpayer’s life, or for the lives jointly of the taxpayer and the tax- Me a Penetit described in Selah alate 56(1)(a)(vi), we 
payer’s spouse (in this paragraph having the meaning assigned by subsection ee 
146(1.1)), either with a guaranteed period that is not greater than 90 years minus _ Proposed Addition - ay 60(n)\(v 


the age of the taxpayer or the age of the taxpayer’s spouse, at the time of its & Di; a | benefit described i in subparagraph 56(1)(a)(vii), and 2 
acquisition or without a guaranteed period, or Be b, su : 280) i 
nical s psec. : 


ati 
Cls. 60(1)(ii)(D) and (E) amended by the said c. 7, subsec. 20(8), applicable to 1990 et will add abe 60(n)(V. 1), Meee aoe ve seq. 


seq. Th Is. fi 1 d: : 
y cces cee aca Technical Notes (July 2010): Paragraph 60(n) provides a for repay- 
ments of certain benefits included in income. This paragraph’ is amended, conse- 


(D) equal annual or more frequent periodic payments commencing not later than 


one year after the date of the payment referred to in clause (C), and quential to the firddactica oF the iew Quebec Parental Insurance Plan on Jantay i 
(E) payments in full or partial commutation of the annuity and, where the com- 2006, to provide for a deduction for repayments made under that Plan. 
mutation is partial, equal annual or more frequent periodic payments thereafter, 
Cl. 60(1)(v)(B.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 34(3), applicable to (vi) an amount described in paragraph 56(1)(r); 
1990 et seg. Related Provisions: 60(n.1) — Deduction for repayment of pension benefits re- 
Regulations: 7800 (Saskatchewan Pension Plan is specified pension plan, for | Ceved in error; 60(v.1) — Deduction for repayment under’ Part VI of EI Act; 
60(1)(v)(B.01) and (v)(B.1)(I)1). 127(9)“pre-production mining expenditure’’(b) — Whether pre-production mining ex- 


A 2 ate , ‘ ’ penditures can be renounced. 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 


plans; IT-307R4: Spousal or common-law partner registered retirement savings plans; | History: Para. 60(n) amended by 2002, ¢..9, s. 25, applicable to 1997 et seq. and, 


IT-500R: RRSPs — death of an annuitant; IT-517R: Pension tax credit (archived); IT- | otwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
528: Transfers of funds between registered plans. penalty for any taxation year shall be made that is necessary to give effect to the 


* : ‘ dment. The . former d: 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. Se aa ee 


Forms: T2030: Direct transfer under subpara. 60(1)(v). 


(m) such amount in respect of payments to a registered disability 
savings plan as is permitted under section 60.02; 


(n) the amount of 
(i) any pension described in clause 56(1)(a)(i)(A), 
(i.1) any amount described in subparagraph 56(1)(a)(ii), 


History: Para. 60(m) amended by 2010, c. 25, s. 10, applicable after March 3, 2010. It (ii) any benefit described in clause 56(1)(a)(i)(B), 

formerly read: (ii.1) any benefit described in subparagraph S6(1)(a)(vi), or 
(m) estate tax applicable to certain property — that proportion of any super- (iii) any amount or benefit described in subparagraph 56(1)(a)(iv) or para- 
annuation or pension benefit, death benefit, benefit under a registered retirement graph 56(1)(r), 


savings plan or benefit under a deferred profit sharing plan, received by the tax- 
payer in the year, on or after the death of a predecessor, in payment of or on 
account of property to which the taxpayer is the successor, that 


received by the taxpayer and included in computing the taxpayer’s income for 
the year or a preceding taxation year, to the extent of the amount or benefit re- 
paid by the taxpayer in the year otherwise than because of Part VII of the Unem- 


(i) such part of any tax payable under the Estate Tax Act, chapter E-9 of the ployment Insurance Act or Part VII of the Employment Insurance Act; 
Revised Statutes of Canada, 1970, in respect of the death of the predecessor 


as is determined under that Act to be the part thereof applicable to the pro- 
perty in payment of or on account of which the benefit was so received, 


The opening words of para. 60(n) and the portion after subpara. (ii.1) amended by 
1998, c. 19, subsecs. 99(3) and (4), deemed to have come into force on June 30, 1996. 


oie The opening words and that portion formerly read: 

is O ‘ : 
is : : d (n) overpayment of pension or benefits — the amount of any overpayment of 
(ii) the value of the property in payment of or on account of which the bene- y 

fit. was so received, computed as provided for the purpose of subsection ere * 2 

62(4) of the Estate Tax Act, chapter E-9 of the Revised Statutes of Canada, (ii.2) [Repealed] 


1970; 
Forms: RC4625: Rollover to an RDSP under para. 60(m). 
(m.1) succession duties applicable to certain pro- 


(iii) any benefit under the Employment Insurance Act, 
(iv) [Repealed] 


received by the taxpayer and included in computing the taxpayer’s income for 


perty — that proportion of any superannuation or pension bene- the year or a preceding taxation year, to the extent of the amount thereof repaid 
fit, death benefit, benefit under a registered retirement savings by the taxpayer in the year otherwise than Bb virtue of Part VII of the Employ- 
plan, benefit under a deferred profit sharing plan or benefit that ‘ment Insurance Act, 


is a payment under an income- averaging annuity contract, re- | Para, 60(n) amended by 1996, c. 23, para. 187(d) and s. 172.1, to substitute “Employ- 
ceived by the taxpayer in the year, on or after the death of a | ment Insurance Act’ for “Unemployment Insurance'Act’ it subpara. 60(n)(iii) and the 
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closing words of para. 60(n), and to repeal subpara. 60(n)(iv); the substitutions in force 
June 30, 1996, and the repeal in force January 1, 1998. Subpara, (iv) te read: 


Gy) any amount described in paragraph 56(1)(m) 


Subpara. 60(n)(i,1). added by. 1994, c. 21, subsec. 26(6), Pena to DEM Ge made 
after 1990. 
Subpara. 60(n)(ii.2) repealed by 1994, c. 21, subsec. 26(7), coals to repayments 
made after October 1991. That subpara. formerly read: 

‘(ii.2) any amount described in subparagraph 56(1)(a)(vii), 
Subpara. 60(n)(ii. 2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 34(4), applicable 
to repayments made after September 14, 1989. 


Remission Orders: Clara Reid Remission Order, P.C. 2006- 72 (taxpayer paid tax on 
EI benefits and had no income against which to deduct later repayment); Ronald Fran- 


coeur Remission Order, P.C.:2006-503 (taxpayer paid tax on EI benefits and was una- | 


ble, to deduct, later repayment; inequitable outcome was beyond his control). 


Interpretation Bulletins: IT-75R4: Scholarships, ramp ai bursaries, prizes, re- 
search grants and financial: assistance. 


Forms: PD24: Application for a refund of overdeducted CPP contributions or EI pre- 
miums; T2204: Employee overpayment of CPP contributions and EI premiums. 


(o) legal [or other] expenses [of objection or appeal] — 
amounts paid by the taxpayer in the year in respect of fees or 
expenses incurred in preparing, instituting or prosecuting an ob- 
jection to, or an appeal in relation to, 


(i) an assessment of tax, interest or penalties under this Act 
or an Act of a province that imposes a tax similar to the tax 
imposed under this Act, 


(ii) a decision of the Canada Employment and Immigration 
‘Commission, the’ Canada Employment and Insurance Com- 
mission, a’ board of referees or an umpire’ under the Unem- 
ployment Insurance Act or the Employment Insurance Act, 


(iii) an assessment of any income tax deductible by the tax- 
payer under section 126 or any interest or penalty with re- 
spect thereto, or 


(iv) an assessment or a decision made under the.Canada Pen- 
sion Plan or a provincial pension plan as dcihicd i in section 3 
of that Act; 

Related Provisions: 20(1)(cc) — Deduction for representation expenses; 56(1)(1) — 


Reimbursed costs included\in income; 152(1.2)— Rule applies“to determination of 
losses as: well as assessment. See also at end of s, 60. 


History: Subpara. 60(0)(ii) amended by 1998, c. 19, subsec. 99(5), deemed to have 
come into force on June :30, 1996. The subpara. formerly read: » 


(ii) a-decision of the Canada Employment Insurance Commission, ‘a board of 
referees or an umpire under the Employment Insurance Act, 


S. 60(p) 


Subpara. 60(0)(ii) amended by 1996, c.!23, para..187(d),. to substitute “Employment 
Insurance Act” for “Unemployment Insurance Act”, in force June 30, 1996. 
Subpara. 60(0)(ii) amended by 1996, c. 11, para. 99(c), to substitute “Canada Employ- 


ment Insurance Commission” for “Canada Employment and Immigration Commis- 
sion”, in force July 12, 1996. 


Selected Cases [para. 60(0)]: Flood v. R., [2006] 3 C.T.C. 2345 (TCC) (Legal fees 
deductible where interest in outcome of assessment against third party); Ghali v. R., 
[2003] 3 C.T.C. 2513 (TCC); aff'd [2005] 4 C.T.C.'177 (FCA) (Payments received 
during sabbatical year taxable). 


Interpretation Bulletins: IT-99R5: Legal and accounting fees: 
Forms: Tl General income tax return, Line 232: Other deductions. 


(0:1) legal expenses [re job loss or pension benefit] — 
the amount, if any, by which the lesser of 


(i) the total of all legal expenses (other than those relating to 
a division. or settlement of property arising out of, or on a 
breakdown of, a marriage or common-law. partnership), paid 
by the taxpayer in the year or in any of the 7 preceding taxa- 
tion years to collect or establish a right to an amount of 


(A) a benefit under a pension fund or plan (other than a 
benefit under the Canada Pension Plan or a‘ provincial 
pension plan as defined in section 3 of that Act) in respect 
of the employment of the taxpayer or a deceased indivi- 
dual of whom the taxpayer was a dependant, relation or 
legal representative, or 


(B) a retiring allowance of the taxpayer or a deceased in- 
dividual of whom the taxpayer was a dependant, relation 
or legal representative, and 


(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A). an amount described in. clause (i)(A) or (B) 
(1) that is received after 1985, 


(II) in respect of which legal expenses described in 
subparagraph (i). were paid, and 


(IID) that is included in computing the income of the 
taxpayer for the year or a preceding taxation year, or 


(B) an amount included in computing the income of the 
taxpayer under paragraph 56(1)(1.1) for the year or a pre- 
ceding taxation year, 


exceeds the total of all amounts each of which is an amount 
deducted under paragraph (j), (j.01), G-.1) or G.2) in comput- 
ing the income of the taxpayér for the year or a preceding 
taxation year, to the extent that the amount may reasonably 
be: considered; to have been deductible asa consequence of 
the receipt of an amount referred to in clause (A), 


exceeds 


(iii) the portion of the total described in subparagraph (i) in 
respect of the taxpayer that may reasonably be considered to 
have been deductible under this paragraph in computing the 
income of the taxpayer for a preceding taxation year; 
Related Provisions: 8(1)(b) — Legal fees to obtain back pay; 56(1)(1.1) — Amounts 


included in income — award or reimbursement of legal expenses paid to collect or es- 
tablish a right to retiring allowance, etc. See also\at end of s: 60. 


History: Para. 60(0.1) amended by 2000, c. 12, Sch. 2, s. 9, to replace * ‘marriage’ * with 
“matriage or common-law partnership”, applicable to 2001 et seq., in force July 31, 
2000: See also the transitional rules reproduced in the History to'248(1)“common-law 
partner”. 
That portion of subpara. 60(0.1)(i) preceding cl. (A) amended by 1994, c. 7; Sch. VIII 
(1993, c. 24), subsec. 20(9), applicable after 1992..That. portion formerly read: 
(i). the total of all legal expenses (other than those relating to a division or settle- 
ment of property arising from a marriage or other conjugal relationship) paid by 
the taxpayer after 1985 and’in the year or any of the 7 immediately preceding 
taxation years to collect or establish a right to an amount of 
Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-337R4: Retiring 
allowances. 


(p) repayment of apprenticeship incentive grant — the 
total of all amounts each of which is an amount paid in the taxa- 
tion year as.a repayment under the Apprenticeship: Incentive 
Grant program of an amount that was included because of para- 
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graph 56(1)(n.1) in computing the taxpayer’s income for the tax- 
ation year or a preceding taxation year; 


Related Provisions: 8(1)(r)(ii)B(B)(I)2 — Apprentice mechanics’ tools deduction 
based on amount of repayment of Apprenticeship Incentive Grant. 


History: Para. 60(p) added by 2007, c. 2, s. 7, applicable to 2007 et seq. 


Former para. 60(p) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 2(2), applica- 

ble to 1995 et seq. It formerly read: ( 
(p) overpayment of allowance — the amount of any overpayment of an allow- 
ance included under subsection 56(5) in computing the taxpayer’s income for the 
year or a preceding taxation year or an amount included because of subparagraph 
115(2)(e)Gii) in computing the taxpayer’s taxable income earned in Canada for 
the year or a preceding taxation year to the extent of the amount thereof repaid in 
the year under the Family Allowances Act, or under a law of a province that 
provides for the payment of an allowance similar to the family allowance pro- 
vided under the Family Allowances Act; 


Former para. 60(p) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 2(1), appli- 
cable to 1990 er seg., and is to be repealed by subsec. 2(2) applicable to 1995 et seq. 
Para. 60(p) formerly read: 


(p) overpayment of allowance — the amount of any overpayment of an allow- 
ance included in computing the taxpayer’s income for the year or a preceding 
taxation year by reason of subsection 56(5) of this Act or subsection 56(8) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, or an 
amount included in computing the taxpayer’s taxable income earned in Canada 
for the year or a preceding taxation year by virtue of subparagraph 115(2)(e)(iii) 
to the extent of the amount thereof that has been repaid in the year under the 
Family Allowances Act, or under a law of a province that provides for the pay- 
ment of an allowance similar to the family allowance provided under the Family 
Allowances Act; 


(q) refund of income payments — where the taxpayer is an 
individual, an amount paid by the taxpayer in the year to a per- 
son with whom the taxpayer was dealing at arm’s length (in this 
paragraph referred to as the “payer”) if 


(i) the amount has been included in computing the income of 
the taxpayer in a preceding taxation year as an amount de- 
scribed in subparagraph 56(1)(n)(i) or paragraph 56(1)(o) 
paid to the taxpayer by the payer, 


(ii) at the time the amount was paid by the payer to the tax- 
payer a condition was stipulated for the taxpayer to fulfil, 


(iii) as a result of the failure of the taxpayer to fulfil the con- 
dition referred to in subparagraph (ii) the taxpayer was re- 
quired to repay the amount to the payer, 

(iv) during the period for which the amount referred to in 
subparagraph (i) was paid the taxpayer did not provide other 
than occasional services to the payer as an officer or under a 
contract of employment, and 


(v) the amount was paid to the taxpayer for the purpose of 

enabling the taxpayer to further the taxpayer’s education; 
Related Provisions: 56(1)(p)— Refund of scholarships, bursaries and research 
grants. See also at end of s. 60. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-340R: Scholarships, fellowships, bursaries 
and research grants. 


(r) amounts included under subsec. 146.2(6) 
[RHOSP] — where an amount has been included in computing 
the income of the taxpayer by virtue of subsection 146.2(6) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952 (as it read in its application to the 1985 taxation year) 
for any of the taxpayer’s three immediately preceding taxation 
years, the taxpayer may deduct the lesser of 


(i) the amount that had been so included in computing the 
taxpayer’s income, and 


(i1) the total of all amounts used by the taxpayer to acquire in 
the year the taxpayer’s owner-occupied home (within the 
meaning assigned by paragraph 146.2(1)(f) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read in its application to the 1985 taxation year), 


except that no amount may be deducted by the taxpayer for the 
year under this paragraph if an amount has been deducted 


(iii) under subsection 146.2(6.1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952 (as it 


Income Tax Act, Part I, Division B 


read in its application to taxation years before 1986) in com- 
puting the taxpayer’s income for any taxation year ending 
before 1986, or ; 
(iv) under this paragraph for any preceding taxation year 
ending after 1985; 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(s) repayment of policy loan — the total of all repayments 
made by the taxpayer in the year in respect of a policy loan 
(within the meaning assigned by subsection 148(9) made under 
a life insurance policy, not exceeding the amount, if any, by 
which 


(i) the total of all amounts required by subsection 148(1) to 

be included in computing the taxpayer’s income for the year 

or a preceding taxation year from a disposition described in 

paragraph (b) of the definition “disposition” in subsection 

148(9) in respect of that policy 
exceeds 


(ii) the total of all repayments made by the taxpayer in re- 
spect of the policy loan that were deductible in computing 
the taxpayer’s income for a preceding taxation year; 

Related Provisions: 148(9) — “value”. See also at end of s. 60. 

History: That portion of para. 60(s) preceding subpara. (i) amended by 1994, c. 7, Sch. 


VIII (1993, c. 24), subsec. 20(10), to substitute “all repayments” for “payments”, appli- 
cable to repayments made after December 20, 1991. 


(t) RCA distributions — where an amount in respect of a par- 
ticular retirement compensation arrangement is required by par- 
agraph 56(1)(x) or (z) or subsection 70(2) to be included in com- 
puting the taxpayer’s income for the year, an amount equal to 
the lesser of 


(i) the total of all amounts in respect of the particular ar- 
rangement so required to be included in computing the tax- 
payer’s income for the year, and 


(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount (other than an amount deductible under 
paragraph 8(1)(m.2) or transferred to the particular ar- 
rangement under circumstances in which subsection 
207.6(7) applies) contributed under the particular arrange- 
ment by the taxpayer while it was a retirement compensa- 
tion arrangement and before the end of the year, 


(A.1) an amount transferred in respect of the taxpayer 
before the end of the year to the particular arrangement 
from another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under this paragraph in respect of the other arrangement 
in computing the taxpayer’s income if it had been re- 
ceived by the taxpayer out of the other arrangement, 


(B) an amount paid by the taxpayer before the end of the 
year and at a time when the taxpayer was resident in Can- 
ada to acquire an interest in the particular arrangement, or 


(C) an amount that was received or became receivable by 
the taxpayer before the end of the year and at a time when 
the taxpayer was resident in Canada as proceeds from the 
disposition of an interest in the particular arrangement, 


exceeds the total of all amounts each of which is 


(D) an amount deducted under this paragraph or para- 
graph (u) in respect of the particular arrangement in com- 
puting the taxpayer’s income for a preceding taxation 
year, or 


(BE) an amount transferred in respect of the taxpayer 
before the end of the year from the particular arrangement 
to another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under this paragraph in respect of the particular arrange- 
ment in computing the taxpayer’s income if it had been 
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received by the 

arrangement; 
Related Provisions: 107.2 — Distribution by retirement compensation arrangement. 
See also at end of s. 60. 


History: Para. 60(t) amended by 1998, c. 19, subsec. 99(6), applicable to 1996 et seq. 
The para. formerly read: 


(t) amount included under para. 56(1)(x) or (z) or subsec. 70(2) — where 
an amount in respect of a retirement compensation arrangement is required by 
paragraph 56(1)(x) or (z) or subsection 70(2) to be included in computing the 
taxpayer’s income for the year, an amount equal to the lesser of 


taxpayer out of the particular 


(i) the total of all amounts in respect of the arrangement so required to be 
included in the taxpayer’s income for the year, and 


(i) the amount, if any, by which the total of 


(A) all amounts, other than amounts deductible under, paragraph 
8(1)(in.2), contributed under the arrangement by the taxpayer while it 
was a retirement compensation arrangement and before the end of the 
year, os noe 


(B) all amounts paid by the taxpayer before the end of the year and at a 
time when the taxpayer was resident in Canada to acquire an interest in 
the arrangement, and 


(C) all amounts that were received or became receivable by the taxpayer 
before the end of the year and at a time when the taxpayer was resident 
in Canada as proceeds from the disposition of an interest in_ the 
arrangement, 


exceeds the total of all amounts deducted under this paragraph or paragraph 
(u) in respect of the arrangement in computing the taxpayer’s income for a 
preceding taxation year; 
(u) RCA dispositions — where an amount in respect of a par- 
ticular retirement compensation arrangement is required by par- 
agraph 56(1)(y) to be included in computing the taxpayer’s in- 
come for the year, an amount equal to the lesser of 


(i) the total of all amounts in respect of the particular ar- 
rangement so. required to be included in computing the tax- 
payer’s income for the year, and : 


(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A), an amount (other than an amount deductible under 
paragraph 8(1)(m.2) or transferred to. the particular ar- 
rangement under circumstances in which subsection 
207.6(7) applies) contributed under the particular arrange- 
ment by the taxpayer while it was a retirement compensa- 
tion arrangement and before the end of the year, 


(A.1) an amount transferred in respect of the taxpayer 
before the end of the year to the particular arrangement 
from another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under paragraph (t) in respect of the other arrangement in 
computing the taxpayer’s income if it had been received 
by the taxpayer out of the other arrangement, or 


(B) an amount paid by the taxpayer before the end of the 
year and at a time when the taxpayer was resident in Can- 
ada to acquire an interest in the particular arrangement 


exceeds the total of all amounts each of which is 


(C) an amount deducted under paragraph (t) in respect of 
the particular arrangement in computing the taxpayer’s 
income for the year or a preceding taxation year, 


(D) an amount deducted under this paragraph in respect 
of the particular arrangement in computing the taxpayer’s 
income for a preceding taxation year, or 


(E) an amount transferred in respect of the taxpayer 
before the end of the year from the particular arrangement 
to another retirement compensation arrangement under 
circumstances in which subsection 207.6(7) applies, to 
the extent that the amount would have been deductible 
under paragraph (t) in respect of the particular arrange- 
ment in computing the taxpayer’s income if it had been 
received by. the taxpayer out of the particular 
arrangement; 
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Related Provisions: 56(1)(y) — Retirement compensation arrangements; 107.2 — 
Distribution by a retirement compensation arrangement. See also at end of s. 60. 


History: Para. 60(u) amended by 1998, c. 19, subsec. 99(6), applicable to 1996 et seg. 
The para. formerly read: 


(u) amount included under para. 56(1)(y) — where an amount in respect of a 
retirement compensation arrangement is required by paragraph 56(1)(y) to be 
included in computing the taxpayer’s income for the year, an amount equal to the 
lesser of 


(i) the total of all amounts in respect of the arrangement so required to be 
included in the taxpayer’s income for the year, and 


(ii) the amount, if any, by which the total of 


(A) all amounts, other than amounts deductible under paragraph 
8(1)(@m.2), contributed under the arrangement by the taxpayer while it 
was a retirement compensation arrangement and before the end of the 
year, and 

(B) all amounts paid by the taxpayer before the end of the year and at a 
time when the taxpayer was resident in Canada to acquire an interest in 
the arrangement 


exceeds the total of 


(C) the total of all amounts deducted under paragraph (t) in respect of ° 
the arrangement in computing the taxpayer’s income for the year ora 
preceding taxation year, and 

(D) the total of all amounts deducted under this paragraph in respect of 
the arrangement in computing the taxpayer’s income for a preceding 
taxation year; 


(v) [Repealed] 


History: Para. 60(v) repealed by 2011, c. 24, subsec. 11(3), applicable to taxation 
years that begin after 2009. It formerly read: 


(v) contribution to a provincial pension plan — the least of 
(i) the amount, if any, by which 
(A) the total of all amounts each of which is a contribution made in the 
year, or within 60 days after the end of the year, by the taxpayer to the 
account of the taxpayer, or of the taxpayer’s spouse or common-law 
partner, under a prescribed provincial pension plan 
exceeds ; 
(B) the portion of the total described in clause (A) that was deducted in 
computing the taxpayer’s income for the preceding taxation year, 
(ii) the prescribed amount for the year in respect of the plan, and 
(iii) the amount by which the taxpayer’s RRSP deduction limit for the year 
exceeds the total of the amounts deducted under subsections 146(5) and 
(5.1) in computing the taxpayer’s income for the year; 
Para. 60(v) amended by 2000, c. 12, Sch. 2, s..1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner’. 


Subpara. 60(v)(i) amended by 1999, c. 22, subsec. 16(1), applicable to 1998 et seg. The 
subpara. formerly read: 
(i) the amount contributed by the taxpayer to the taxpayer’s account under a pre- 
scribed provincial pension plan in the year or within 60 days after the end of the 
year to the extent that the amount has not been deducted in computing the tax- 
payer’s income for a preceding taxation year, 


(v.1) Ul and El benefit repayment — any benefit repayment 
payable by the taxpayer under Part VII of the Unemployment 
Insurance Act or Part VII of the Employment Insurance Act on 
or before April 30 of the following year, to the extent that the 
amount was not deductible in computing the taxpayer’s income 
for any preceding taxation year; 
Related Provisions: 56(1)(a)(iv) — Unemployment insurance/employment insur- 
ance benefits taxable; 56(9) — Meaning of “income for the year’; 60(n)(iv) — Deduc- 
tion for repayment under other Parts of the UI/EI Act; 63(2) — Child care expenses — 
income exceeding income of supporting person; 180.01(3) — Stock option inclusion 
on elective adjustment for underwater shares not counted as income for EI Part VII. 
History: Para. 60(v.-1) amended by 1998, c. 19, subsec. 99(7), deemed to have come 
into force on June 30, 1996. The para. formerly read: 
(v.1) Ul benefit repayment — any benefit repayment payable by the taxpayer 
under Part VII of the Employment Insurance Act on or before April 30 of the 
following year, to the extent that the amount was not deductible in computing the 
taxpayer’s income or taxable income for any preceding taxation year; and 
Para. 60(v.1) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 
Para. 60(v.1) added by 1994,.c. 7, Sch. II (1991, c. 49), subsec. 34(6), applicable to 
1989 et seq. 
Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-495R3: Child care expenses. 


S. 60(v.1) 


Remission Orders: Micheline and Roch Malenfant Remission Order, P.C. 2005+ 
1732 (remission of tax on EI benefit where deduction under 60(v.1) was worthless in 
later year). 
(w) tax under Part 1.2 — the amount of the taxpayer’s tax 
payable under Part I.2 for the year; 
Related Provisions: 56(9) — Meaning of “income for the year”; 180.2 — OAS 
benefits clawback; 180.2(1)adjusted income’”’(b) — Deduction does not reduce income 
for calculating clawback. See also at end of s. 60. 


Interpretation Bulletins: IT-495R3: Child care expenses. 


(x) repayment under Canada Education Savings Act — 
the total of all amounts each of which is an amount paid by the 
taxpayer in the year as a repayment, under the Canada Educa- 
tion Savings Act or under a designated provincial program (as 
defined in subsection 146.1(1)), of an amount that was included 
because of subsection 146.1(7) in computing the taxpayer’s in- 
come for the year or a preceding taxation year; 

Related Provisions: 146.1(14)(a) — Reference to Canada Education Savings Act 

includes reference to earlier DHRD Act. 


History: Para. 60(x) amended by 2007, c. 35, s. 18, applicable to 2007 et seq. The 
para. formerly read: 
(x) the total of all amounts each of which is an amount paid by the taxpayer in 
the year as a repayment, under the Canada Education Savings Act or under a 
program administered pursuant to an agreement entered into under section 12 of 
that Act, of an amount that was included because of subsection 146.1(7) in com- 
puting the taxpayer’s income for the year or a preceding taxation year; and 


Para. 60(x) amended by 2004, c. 26, s. 20, in force December 15, 2004. The para. 
formerly read: 


(x) CESG repayment — the total of all amounts each of which is an amount 
paid by the taxpayer in the year as a repayment under Part III.1 of the Depart- 
ment of Human Resources Development Act of an amount included because of 
subsection 146.1(7) in computing the taxpayer’s income for the year or a preced- 
ing taxation year. 


Para. '60(x) added by 1999, c. 22, subsec. 16(2), applicable to 1998 et seq. 


(y) repayment of UCCB — the total of all amounts each of 
which is an amount paid in the taxation year as a repayment, 
under the Universal Child Care Benefit Act, of a benefit that was 
included because of subsection 56(6) in computing the tax- 
payer’s income for the taxation year or a preceding taxation 
year; and 

Related Provisions: 122.5(1)“adjusted income”(b), 122.6“adjusted income”(b), 

180.2(1)“adjusted income”(b) — Deduction does not affect entitlement to GST/HST 

Credit or Child Tax Benefit or clawback of Old Age Security. 


History: Para. 60(y) added by 2006, c. 4, s. 174, applicable to repayments made after 
June 30, 2006. 
(z) repayment under the Canada Disability Savings 
Act — the total of all amounts each of which is an amount paid 
in the taxation year as a repayment, under or because of the 
Canada Disability Savings Act or a designated provincial pro- 
gram as defined in subsection 146.4(1), of an amount that was 
included because of section, 146.4 in computing the taxpayer’s 
income for the taxation year or a preceding taxation year. 
Related Provisions: 122.5(1)“adjusted income”(b), 122.6‘adjusted income’(b), 
180.2(1)“adjusted income’(b) — Deduction does not affect entitlement to GST/HST 
Credit or Child Tax Benefit or clawback of Old Age Security. 


History: Para. 60(z) amended by 2010, c. 12, s. 5, applicable to 2009 er seq. It for- 
merly read:. 


(z) the total of all amounts each of which is an amount paid in the taxation year 
as a repayment, under the Canada Disability Savings Act, of an amount that was 
included because of section 146.4 in computing the taxpayer’s income for the 
taxation year or a preceding taxation year. 


Para. 60(z) added by 2007, c. 35, s. 105, applicable to 2008 er seq. 


Proposed Amendment — -Recontribution of i income : 
from employees’ leave of absence plan : 


Letter oe Dept. of Finance, June 30, 2000: See under 81(1)(s). 


Related Provisions [s. 60]: 4(2), (3) — Whether deductions under s. 60 are applica- 
ble to a particular source. 

Definitions [s. 60]: “allowance” — 56(12); “amount” — 248(1); 
146(1), 146.3(1); “annuity” — 248(1); “beneficially interested’ — 248(25); “benefit 
under a deferred profit sharing plan”, “business” —248(1); “Canada” — 255; 
“child” — 252(1); “child support amount”, “commencement day” — 56.1(4), 60.1(4); 
“common-law partner’, “common-law partnership” — 248(1); “consequence of the 


“annuitant” — 
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death” — 248(8); “death benefit’ 
248(1); “designated benefit” — 146.3(1); “designated provincial program” — 
146.4(1); “eligible amount” — 60.01; “employee”, “employee benefit plan”, “em- 
ployer”, “employment”? — 248(1); “estate” — 104(1), 248(1); “financially depen- 
dent” — 146(1.1); “former spouse” — 252(3); “income-averaging annuity contract” — 
61(4), 248(1); “individual” —248(1); “life. insurance. policy” — 138(12),.248(1); 
“minimum amount” — 146.3(1); “Minister” — 248(1); “parent”? — 252(2)(a);.“‘per- 
son” — 248(1); “pooled registered pension plan” — 147.5(1),.248(1);, “prescribed”, 
“property” — 248( 1); “province” — Interpretation Act 35(1); “refund of premiums” — 
146(1); “registered pension plan” — 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan”, “RRSP deduction limit’ — 
146(1), 248(1); “related” — 251(2); “resident in Canada” — 94(3)(a)(viii), 250; “re- 
tirement compensation arrangement”, “retiring allowance” — 248(1); | “series” — 
248(10); “specified pension plan” — 248(1), Reg. 7800; “spouse” —~ 252(3); “superan- 
nuation or pension benefit” — 248(1);.“‘support amount” — 56.1(4), 60.1(4); “taxable 
income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). : 


— 248(1); “deferred profit sharing plan’ — 147(1), 
— 146.11), 


60.001 Application of subpara. 60(c.1)(i) — In the application 
of subparagraph 60(c.1)(i) in respect of amounts received pursuant 
to. orders made after December 11, 1979 under the laws of Ontario, 
the references in that subparagraph to “February 10, 1988” and 
“February 11, 1988” shall be read as references to “December 11, 
1979” and “December 12, 1979”, respectively. 

Origin of s. 60.001: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly contained in the 


application rule in 1988, c. 55, s. 37. For the history of pause | 60(c.1)(—), see 
under para. 60(c).) 


Definitions: “amount” — 248(1). 
60.01 Eligible amount — For the purpose of paragraph 60(), the 
amount, if any, by which 


(a) the amount of any payment received by a taxpayer in a taxa- 
tion year out of or under a foreign retirement arrangement and 
included in computing the taxpayer’s income because of clause 
56(1)(a)(i)(C.1) (other than any portion thereof that is included 
in respect of the taxpayer for the year under subparagraph 
60(j)G) or that is part of a series of periodic payments) 


exceeds 


(b) the portion, if any, of the payment included under paragraph 
(a) that can reasonably be considered to derive from contribu- 
tions to the foreign retirement arrangement made by a person 
other than the taxpayer or the taxpayer’s spouse or common-law 
partner or former spouse or common-law partner, 


is an eligible amount in respect of the taxpayer for the year. 


History: Para. 60.01(b) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the ‘transitional rules reproduced in the History ‘to 248(1)common-law 
partner’. 


Para. 60.01(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24),-s. 21, applicable after 
1992. Para. (b) formerly read: 


(b) the portion, if any, of the payment included under paragraph (a) that can 
reasonably be considered to derive from contributions to the foreign retirement 
arrangement made by a person other than the taxpayer or the taxpayer’s spouse 
(within the meaning assigned by subsection 146(1.1)) or former spouse 


S. 60.01 added by 1994, c. 7, Sch. II (1991, c. 49), s. 35, applicable to payments re- 
ceived after July 13, 1990. 


Definitions [s. 60.01]: “amount”, “common-law partner’ — 248(1); “foreign retire- 
ment arrangement” — 248(1); “former spouse’ — 252(3); “person” —248(1); “se- 
ries” — 248(10); “spouse” — 252(3); “taxation year” — 249; “taxpayer” — 248(1). 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Proposed Addition - — 60.011 — vidanpichag of RRSP 
_. ‘Henson trust - 
Technical Note hy 2010): New section 60.0 


L | contains spi rules relating 


consequence of 
ranpeciie! ‘on. 


taxpayer to claim he 
by or on behalf of the tax vive to. segue! ai 
requirements set out in that paragraph. 
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needs. of the ed es including, without aegis fae 
age the comfor 


‘the estate of a deceased individ vee the ae 
. Subsection 60. 011) defines “ ualifying trust — 
with ees to a ele and includes, under paragraph 60 O11 (2)(a), a life. 
| nuitant is, at the time the annuity is 
etime benefit trust vite esp t to the taxpayer and the estate of a de- 
12) i a new. subsection 60. O1 fons the 


w dependent on the deceased individual vit reason of that iy, Second, ite 
trust must be, at the particular time, a personal trust under which — a j 


a 6 person other than the taxpayer may, during the taxpayer’s lifetime, receive or 
ee. ae we use. eof ee of the income of the trust Sone. as te- 


e ) ieee Saas trust annuity” — — Each of the fol 
Pe isa Veet trust ue ee ce) to a taxpayer: 


unde ne annuity, or i : 
the deceased individual 


(ii) the annuitant ane ak a trust that i is, , at the 4 time the 
mnuity is acquired, a lifetime benefit trust with respect to 
the taxpayer and ‘the este e of a deceased individual, 


(iii) it is for the life of the taxpayer (with or without a guar- : 
d period), or for a fixed term equal to 90: years minus — 
the age in ea, yeats of the taxpayer at the time it is ac- 
quired, and 


(iv) if it is ste a guaranteed period or for a fixed term, it~ 
requires | that, in the event of the death of the taxpayer dur- 
g the guaranteed period or fixed term, any amounts that 
would otherwise be payable after the death of the aches 
be commuted into a single payment; 


an annuity that meets. the eave conditions, namely. 


ly, or solidarily, ith ‘the taxpayer ea 
ith amounts. atibuied to. the ae onan ; 


‘is the sole person beneficially interested On 
without regard to any right of a person to receive an 
amount from the trust only on or after the death of the tax- _ 
payer) in amounts payable under the annuity, 
Gili) it is. for a fixed term not exceeding 18 years minus the 
) ageal wh years of. the ee at the time it is oes 
cand 
7 Gy ifi it acquired’ aber 2005, it requires that, in the event 
of the death of the taxpayer during the fixed term, any 
amounts that would otherwise be payable after the death of 
| the taxpayer be commuted into a single payment; and 
oe an annuity { that meets. the following conditions, oe 
—@) it is acquired ke 
te (A) after 2000 and before 2005 at a time at wi the 
of the income or ‘capital of thet trust n taxpayer was mentally or physically infirm, or 
- (ii) the cases ae (B) in 2005 at a ‘time at which the taxpayer was men-_ 
(A) are empowered 0 pay amounts from the trust to the | 7 ally infirm, 


taxpayer, and |e Gi) the annuitant under it is a “trust nee which the tax- 
_(B) are required — in. dealing ‘ohetier t to a or | _ Ppayeris the sole person beneficially interested (determined 
‘not to pay, an amount to the taxpayer — to consider the without regard to any right of a person to receive an. 
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amount from the trust only on or after the death of the tax- 


payer) in amounts payable under the annuity, and 


(iii) it is for the life of the taxpayer (with or without a guar- 
_anteed period), or for a fixed term equal to 90 years minus — 
“the age in whole ss of the taxpayer at the time it is. 


acquired. 
Technical Notes (July 2010): New subsection 60:011(2) defines “qualifying trust 


annuity” with respect toa taxpayer. Subsection 60.011(2) is relevant for new subsec- - 


tion 60.011(3), the provisions of which ensure that the eligibility requirements for a 
taxpayer to deduct the purchase price of an annuity under paragraph 60(1) can be met 


where the annuity is a qualifying trust annuity with respect to the taxpayer. It is also 


relevant for the purposes of new section 75.2, amended section 160.2 and amended 
paragraph 148(1)(e). Also, subsection 248(1) of the Act is amended to define the 
expression ‘qualifying trust annuity” as having the meaning assigned by subsection 
60.011(2), thus ensuring that the definition in subsection 60.011(2) ew whenever 
the expression is used in the Act. 


Subsection 60.011(2) defines three types of qualifying trust annuities with respect to 

a taxpayer, all of which have, as the annuitant thereunder, a trust under which the 
taxpayer is a beneficiary. 

¢ Paragraph 60.011(2)(a) describes a life annuity that is acquired after 2005 and 

the annuitant under which is a trust that is, at the time of acquisition, a “lifetime 

benefit trust” with respect to the taxpayer and the estate of a deceased individual. 

(“Lifetime benefit trust” is defined in new subsection 60.011(1).) If the annuity 

has a guaranteed period or is for a fixed term, it must provide for commutation in 

the event of the death of the taxpayer during the guaranteed period or fixed term. 


Paragraph 60.011(2)(b) describes a minor term annuity that is acquired after 
1988 and the annuitant under which is a trust under which the taxpayer is the 
sole person beneficially interested in amounts payable under the annuity (deter- 
mined without regard to any right of a person to receive amounts from the trust 
only on or after the death of the taxpayer). If the annuity is acquired after 2005, it 
must provide for commutation in the event of the death of the taxpayer during 
the fixed term. 


Paragraph 60.011(2)(c) describes a life annuity that is acquired after 2000 and 
the annuitant under which is a trust under which the taxpayer is the sole person 
beneficially interested in amounts payable under the annuity (determined without 
regard to any right of a person to receive amounts from the trust only on or after 
the death of the taxpayer). The taxpayer must be infirm at the time of acquisition, 
and the annuity must be acquired before 2005 in the case of a physically infirm 
taxpayer, and before 2006 in the case of a mentally infirm taxpayer. 

Related Provisions: 60.011(3) — Lifetime benefit trust; 75.2 —Treatment of 
qualifying trust annuity payout or on death; 248(1)“qualifying trust annuity” — Defi- 
nition applies to entire Act. 


(3) Application of para. 60(I) to “qualifying trust annu- 
ity” — For the purpose of paragraph 60(1), 
(a) in determining if a qualifying trust annuity with respect to a 
taxpayer is an annuity described in subparagraph 60(1)(ii), 
clauses 60(1)(ii)(A) and (B) are to be read without regard to 
their requirement that the taxpayer be the annuitant under the 
annuity; and 


(b) if an amount paid to acquire a qualifying trust annuity with 
respect to a taxpayer would, if this Act were read without ref- 
erence to this subsection, not be considered to have been paid 
by or on behalf of the taxpayer, the amount is deemed to have 
been paid on behalf of the taxpayer where 
(i) it is paid 
(A) by the estate of a deceased individual who was, im- 
mediately before death, 


(I) a spouse or common-law partner of the taxpayer, 
or 


(II) a parent or grandparent of the taxpayer on whom 
the taxpayer was dependent for support, or 


(B) by the trust that is the annuitant under the qualifying 
trust annuity, and 


(ii) it would, if it had been paid by the taxpayer, be deducti- 
ble under paragraph 60(1) in computing the taxpayer’s in- 
come for a taxation year and the taxpayer elects, in the tax- 
payer’s return of income under this Part for that taxation 
year, to have this paragraph apply to the amount. 
Technical Notes (July 2010): New subsection 60.011(3) contains provisions 
which ensure that the eligibility requirements for a taxpayer to deduct the purchase 
price of an annuity under paragraph 60(1) can be met where the annuity is a “qualify- 
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ing trust annuity” with respect to the taxpayer (as defined in new | ‘subsection 


60.011(2)). A distinguishing feature of a qualifying trust annuity with respect to a 


taxpayer is that the annuitant bond is a trust under which the — is a 
beneficiary. 


Paragraph 60(), allows a laapyer| to Sdednet the vorchas price o an annuity ‘onh 
the amount paid to acquire the annuity was paid “by ‘or on behalf o ; 
a qualifying trust annuity with respect to a taxpayer is acquired either by the trust that - 
is the annuitant, or by the estate of a deceased individual who was a spouse or com- 
mon-law partner of the taxpayer or a parent or grandparent of the taxpayer on whom 
the taxpayer was dependent for support, and the purchase price would not otherwise _ 
be considered to have been paid “by or on behalf of the taxpayer”, paragraph 
60.011(3)(b) deems the amount to have been paid on behalf of the taxpayer. For this 

deeming rule to apply, the taxpayer must so elect in the taxpayer’s return of income — 
for the year in which the amount would have been deductible under paragraph 60(1) 

had the purchase price been paid by the taxpayer. (A taxpayer is deemed to have - 
made the election required under paragraph 60.011(3)(b) with respect to any amount 
claimed by the taxpayer as a deduction under paragraph 60(1) in ofa income 
for a taxation year ending before 2005.) 


Related Provisions: 75.2 — Treatment of qualitying trust.  anuity Payout 0 or on. 
death. 
Letter from Dept. of Finance, July 12, rao 


Dear [xxx] 


I am writing further to your meeting, and subsequent conversations, with Department 
of Finance officials concerning the tax treatment of proceeds of a registered retire- 
ment savings plan (RRSP) that are transferred, on the death of the RRSP annuitant, to . 
a trustee for the benefit of a disabled child of the annuitant. 


As you know, the Income Tax Act provides preferential tax treatment when RRSP 
proceeds are left, on the death of the annuitant, to a child of the annuitant who was 
dependent, financially and by reason of physical or mental infirmity, on the annuitant 
at the time of the annuitant’s death. The main preference, in the context of your 
submission, is the ability to transfer the proceeds to certain tax-preferred vehicles 
and, in so doing, to obtain a further deferral of tax (i.e., a “rollover”). You have asked 
that we consider two changes to the rollover provisions. First, you have asked that - 
the legislated income threshold for determining financially [sic] dependency: be in- 
creased. Secondly, you have asked that the rollover options be expanded so as to 
allow a trust established for the benefit of an infirm financially dependent child to 
hold and manage the proceeds of the deceased parent’s RRSP on behalf of the child. 


Let me, first of all, address the trust issue. We understand that parents of an infirm — 
child who wish to ensure the child’s financial security and well-being after the par- 
ent’s [sic] death, will typically create a trust to clearly establish their intentions re- 
garding care for the child and management of property, including RRSP proceeds, 
left for the benefit of the child. The issue is that, if a trust is used, the only rollover 
option that is available for proceeds of the parent’s RRSP is the acquisition of a term — 
annuity to age 18. While there are other rollover options that provide for a deferral - 
beyond age 18, they do not accommodate the use of a trust, with the result that such a 
deferral can be iaiiod only be [sic] giving control over bs proceeds to. ai mene. 
child. 


We have concluded that there is no compelling rationale to preclude a deferral past 
age 18 where a trust is being used to manage property for the benefit of an infirm 
dependent child. Accordingly, we are prepared to recommend that the existing rol- — 
lover option, which allows the proceeds of a deceased parent’s RRSP to be used to _ 
acquire an immediate life annuity under which an infirm dependent child of the de-_ 
ceased is the annuitant, be expanded to allow a trust to be named as the annuitant, ; 
provided the child is the sole person beneficially interested in annuity payments 

made to the trust. I would anticipate that this amendment would be included in the 

next package of proposed technical amendments to the Act. We would further rec- 

ommend that this change apply to deaths in the 2001 and subsequent taxation years. 


With respect to the test for financial dependency, you submit that the current ‘thresh- 
old is below social assistance rates in many provinces, with the result that infirm 
dependants may be disqualified from the rollover if they receive social assistance. 
Moreover, although the Income Tax Act allows for the financial dependency of a 
child with income above the legislated threshold to be established on a factual basis, 
this requires a reliance on the Canada Customs and Revenue Agency (CCRA) to 
make such a determination. You are concerned that this does not provide sufficient 
certainty for the parent of a disabled child who is seeking to provide for the care of — 
such a child as part of the parent’s estate plan and, in that regard, have asked that the 
threshold be increased for infirm children. As you know, we appreciate your con- 
cerns and are actively reviewing this issue. Unfortunately, we are not in a position at 
this time to comment on whether it will be possible to recommend such a change. We 
understand that, in the absence of such confirmation, you may wish to pursue the 
possibility of obtaining an opinion from the CCRA as to whether your child would be 
considered, on a factual basis, to be financially dependent on - S 
I wish to thank i for raising this matter with us. | _ : 


Yours sincerely, see 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
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60.02 [Rollover to RDSP on death] — (1) Definitions — The 
definitions in this subsection apply in this section and section 146.4, 


“eligible individual” means a child or grandchild of a deceased an- 
nuitant under a registered retirement savings plan or registered re- 
tirement income fund, or of a deceased member of a registered pen- 
sion plan or a specified pension plan, who was. financially 
dependent on the deceased for support, at the time of the deceased’s 
death, seh reason of — or eo ety 


sally 
pension Ts wee 
Related Provisions: 146(1.1)— Restriction on meaning of “financially dependent”. 


History: The definition “eligible individual’ in subsec. 60.02(1) amended by 2011, c. 
24, subsec. 12(1), deemed to have come into force on March 4, 2010,.to substitute 
“registered pension plan or a specified pension plan” for “registered. pension plan”. 


“eligible proceeds” means an amount (other than an amount that 
was deducted under paragraph 60(1) in computing the eligible indi- 
vidual’s income) received by an eligible individual as a conse- 
quence of the death after March 3,.2010 of a parent, or grandparent 
of the eligible individual that is 


(a) a refund of premiums (as defined in subsection 146(1)); 
(b) an eligible amount under subsection 146.3(6.11); or 


(c) a payment (other than a payment that iis part of a series of 
periodic payments or that relates to an actuarial surplus) out of 
or ae a Ra pension tate or a aad Pepe plan. 


at te : 
th from actuarial surplus) from an RPP, that i is received an eligible individual as” 
a consequence ot the death, after March 3, 2010, of a parent or grandparent of the 
eligible individual. ’ The definition “ eligible proceeds” is amended to add a reference 


3)(b)(ii) to a Taxation ‘year a 
le sclection referred ws 
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Related Provisions: 60.02(2) — Rollover to RDSP on death. 


History: Para. (c) of the definition “eligible proceeds” in subsec. 60.02(1) amended by 
2011, c. 24, subsec. 12(2), deemed to have come into force on March 4, 2010, to substi- 
tute “registered pension plan or a specified pension plan” for “registered pension plan”. 


“specified RDSP payment” in respect of an eligible individual 
means a payment that 


(a) is made to a registered disability savings plan under which 
the eligible individual is the beneficiary; 


(b) complies with the conditions set out in paragraphs 
146.4(4)(f) to (h); 


(c) is made after June 2011; and 


(d) has been designated in prescribed form for a taxation year by 
the holder of the plan and the eligible individual at the time that 
the payment is made. 


Related Provisions: 60.02(2) — Rollover to RDSP on death; 146.4(1)“contribu- 
tion”(d) — Specified RDSP payment generally not counted as contribution. 


“transitional eligible proceeds” of a taxpayer means 


(a) any amount (other than an amount that is eligible proceeds or 
an amount that was deducted under paragraph 60(1) in comput- 
ing the taxpayer’s income) that is received by the taxpayer as a 
consequence of the death of an individual after 2007 and before 
2011 out of or under 


(i) a registered retirement savings plan or registered retire- 
ment income fund, or 


(ii) a registered pension plan (other than an amount that is 
received as part of a series of periodic payments or that re- 
lates to an actuarial surplus); or 


(b) an amount withdrawn from the taxpayer’s registered retire- 
ment savings plan or a registered retirement income fund (in this 
subsection referred to as the “RRSP withdrawal”) if 


(i) the taxpayer previously deducted an amount under para- 
graph 60(1) in respect of an amount that would be described 
by paragraph (a) if it were read without reference to “other 
than an amount that is eligible proceeds or an amount that 
was deducted under paragraph 60(1) in computing the tax- 
payer’s income”, 

(ii) the RRSP withdrawal is included in computing the tax- 
payer’s income for the year of the withdrawal, and 


(iii) the RRSP withdrawal does not exceed the amount de- 
ducted under subparagraph (i). 
Related Provisions: 60.02(3)-(5) — Transitional rules. 


(2) Rollover to RDSP on death — There may be deducted in 
computing the income for a taxation year of a taxpayer who is an 
eligible individual an amount that 


(a) does not exceed the lesser of 


(i) the total specified RDSP payments made in the year or 
within 60 days after the end of the year (or within any longer 
period after the end of the year that is acceptable to the Min- 
ister) in respect of the taxpayer; and 
(ii) the total amount of eligible proceeds that is included in 
computing the taxpayer’s income in the year; and 
(b) was not deducted in computing the taxpayer’s income for a 
preceding taxation year. 
Related Provisions: 60(m) — Deductions under 60.02 allowed as deductions from 
income; 60.02(3)-(5) — Transitional rules. 


(3) Application of subsecs. (4) and (5) — Subsections (4) and 
(5) do not apply unless 


(a) a taxpayer who was the annuitant under a registered retire- 
ment savings plan or a registered retirement income fund or was 


Income Tax Act, Part I, Division B 


a member of a registered pension plan died after 2007 and 
before 2011; 


(b) the taxpayer was, immediately before the taxpayer’s death, 
the parent or grandparent of an eligible individual; 


(c) transitional eligible. proceeds were received from the plan or 
fund by 


(i) an eligible individual in respect of the taxpayer, 


(ii) a person who was the spouse or common- law partner of 
the taxpayer immediately before the taxpayer’s death, or 


(iii) a person who is a beneficiary of the taxpayer’s estate or 
who directly received transitional eligible proceeds as a con- 
sequence of the death of the taxpayer; and 


(d) the transitional eligible proceeds were included in computing 
the income of a person for a taxation year. 


(4) Transitional rule — There may be deducted in computing the 
income of a taxpayer described in paragraph (3)(c) for a taxation 
year an amount approved by the Minister that does not exceed the 
lesser of 


(a) the total specified RDSP payments made by the taxpayer 
before 2012, and 


(b) the amount of transitional eligible proceeds included in com- 
puting the taxpayer’s income for the year. 


Related Provisions: 60(m) — Deductions under 60.02 allowed as deductions from 
income; 60.02(3) — Conditions for 60.02(4) to apply; 60.02(6) — Limitation. 


(5) Transitional rule — deceased taxpayer — There may be 
deducted in computing the income of a taxpayer for the taxation 
year in which the taxpayer died an amount approved by the Min- 
ister that does not exceed the lesser of 


(a) the total specified RDSP payments made before 2012 by an 
individual described in subparagraph (3)(c)(iii), and 


(b) the amount by which the total of all amounts that were in- 
cluded in computing the taxpayer’s income for the year under 
subsection 146(8.8) or 146.3(6) exceeds the total of all amounts, 
if any, that were deducted in computing the taxpayer’s income 
for the year under subsection 146(8.92) or 146.3(6.3). 


Related Provisions: 60(m) — Deductions under 60.02 allowed as deductions from 
income; 60.02(3) — Conditions for 60.02(5) to apply; 60.02(6) — Limitation. 


(6) Limitation — The total amounts that may be deducted under 
subsections (4) and (5) in respect of transitional eligible proceeds 
received in respect of the death of a taxpayer shall not exceed the 
total transitional eligible proceeds received in respect of the de- 
ceased taxpayer. 


Origin of s. 60.02: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly contained in the 
application rule in 1990, c. 35, s. 5.) 


History: S. 60.02 amended by 2010, c. 25, s. 11, applicable after March 3, 2010, It 
formerly read: 


60.02 Application of subpara. 60(v)(iii) — Subparagraph 60(v)(iii) is applica- 
ble to the 1991 and subsequent taxation years. 


Definitions [s. 60.02]: “amount” — 248(1); “child” — 252(1); “common-law part- 
ner” — 248(1); “consequence” — 248(8); “eligible amount” — 146.3(6.11); “eligible 
individual”, “eligible: proceeds” — 60.02(1);. “estate” — 104(1), 248(1); “financially 
dependent” — 146(1.1); “grandparent” — 252(2)(d); “individual”, | “Minister” — 
248(1); “parent” — 252(2)(a); “person” — 248(1); “pooled registered pension plan” — 
147.511), 248(1); “prescribed” — 248(1); “registered disability savings plan” — 
146.4(1), 248(1); “registered pension plan” — 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings. plan” — 146(1), 248(1); 
“specified RDSP payment” — 60.02(1); “specified pension plan” — 248(1), Reg. 
7800; “taxation year” — 249; “taxpayer” — 248(1); “transitional eligible proceeds” — 
60.02(1). d 


Information Circulars: 99-1: Registered disability savings plans. © — 
Forms: RC4625: Rollover to an RDSP under para. ian! 


60.021 (1) Additions to cl. 60(!)(v)(B.2) for 2008 eas 
to RRIF] — In determining the amount that may be deducted be- 
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cause of paragraph 60(1) in computing: a taxpayer’s income for the 


2008 taxation year, clause 60(1)(v)(B.2) shall be read as follows: 
*(B.2) the total of all amounts each of which is 


(1) the taxpayer’s eligible amount (within the meaning as- 
signed by subsection 146.3(6.11)) for the year in respect of 
a registered retirement income fund, 


(II) the taxpayer’s eligible RRIF. withdrawal amount 
(within the meaning assigned’ by subsection 60.021(2)) for 
the year in respect of a registered retirement income fund, 
or 


(III) the taxpayer’s eligible variable benefit withdrawal 
amount (within the meaning assigned by _ subsection 
60.021(3)) for the year in respect of an account of the tax- 
payer under a money allah provision of a registered 
pension plan,” 


Related Provisions: Reg. 8506(9), te — Parallel rule for essere pension plan. 


(2) Meaning of eligible RRIF withdrawal amount — A tax- 
payer’s eligible RRIF withdrawal amount for a taxation year in re- 
spect of a registered retirement income fund under which the tax- 
payer is the annuitant at the beginning of the taxation year is 


(a) except where paragraph (b) applies, the amount determined 
by the formula 


A-B 
where 


A is the lesser of 


(i) the total of all amounts included, because of subsection 
146.3(5), in computing the income of the taxpayer for the 
taxation year in respect of amounts received out of or 
under the fund (other than an amount paid by direct trans- 
fer from the fund to ‘another fund or to a registered retire- 
ment savings plan), and 


(ii), the amount, that would, in the absence of subsection 
146.3(1.1), be the minimum amount under the fund: for 
the taxation year, and 


B is the minimum amount under the fund for the taxation si 
and : 


(b) if the taxpayer attained 70 years of age in 2007, nil. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


(3) Meaning of eligible variable benefit withdrawal 
amount — A taxpayer’s eligible variable . benefit withdrawal 
amount for a taxation year in respect of an account of the taxpayer 
under a money; purchase provision ofa: registered pension plan is 
the amount determined by the formula 


ARG 
where 
Ais the lesser of 


(a) the total of all amounts each of which is, the amount of a 
retirement benefit (other than a retirement benefit permissi- 
ble under any of paragraphs 8506(1)(a) to (e) of the Regula- 
tions) paid from the plan in the taxation year in respect of the 
account and included, because of paragraph 56(1)(a), in com- 
puting the taxpayer’s income for the taxation year, and 

(b) the amount that would, in the absence of paragraph 
8506(7)(b) of the Regulations, be the minimum amount for 
the account for the taxation year; 


B is the minimum amount for the account for the taxation year; 
and 


C. is the total of all contributions made by the taxpayer under the 
provision and designated for the purposes of subsection 
8506(10). of the Regulations. 


Related Provisions: 257 — Formula cannot calculate to less than’ zero. 
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(4) Expressions used in this. section — For the purposes of 
this section, 


(a): the term “money purchase provision” has the meaning as- 
signed by subsection 147.1(1); 


(b) the. term “retirement benefit” has the meaning assigned by 
subsection 8500(1) of the Regulations; and 


(c) the minimum amount for an account of a taxpayer under a 
money purchase provision of a registered pension plan is the 
amount determined in accordance with subsection 8506(5) of the 
Regulations. 
History: S. 60.021 added by 2009, c. 2, s. 15, in force on March 12, 2009. Per 2009, c. 
2, subsec. 15(2), amounts paid by a taxpayer, to a registered retirement savings plan or 
registered retirement income fund under which the taxpayer is the annuitant, during the 
period that begins on March 2, 2009 and that.ends on April 11, 2009, are deemed for 
the purpose of para. 60(1) to have been made on March 1, 2009, and not when. they 
were actually made, except that the amounts so deemed shall not exceed the total of all 
amounts each of which is 


(a) the taxpayer’s eligible RRIF withdrawal amount for 2008 in respect of.a regis- 
tered retirement income fund, or 


(b) the taxpayer’s eligible variable benefit withdrawal amount for 2008 in respect 
of an account of the taxpayer under a money purchase Peasy of a registered 
pension, plan. 


Definitions [s..60.021]: “amount” — 248(1); “eligible amount” — 146.3(6.11); “eli- 
gible .RRIF. withdrawal. amount” — 60.021(2);. “eligible variable benefit sitbdrawal 
amount” — 60, 021(3); “minimum amount” — 60.021(4)(c), Reg. 8506(5);. “money 
purchase provision” — 60.021(4)(a), 147.1(1); “registered pension plan” — 248(1); 
“registered retirement income fund” — 146.3(1), 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “retirement benefit’? — 60.021(4)(b), Reg. 8500(1)“retirement 
benefits”; “taxation year” — 249; “taxpayer” — 248(1). 


60.03 [Pension income splitting] — (1) Definitions — The 
following definitions apply in this section. 


“eligible pension income” has the same meaning as in subsection 
118(7). 


“joint election” in respect of a pensioner and a pension. transferee 
for a taxation year means an election made jointly in prescribed 
form by the pensioner and the pension transferee and filed with the 
Minister with both the pensioner’s and the pension transferee’s re- 
turns of income for the taxation year in respect of which the elec- 
tion is made, on or before their respective filing-due dates for the 
taxation year. 

Related Provisions: 60.03(2) — Effect of election; 60.03(3) — Only one election 
per taxation year; 60.03(4) — Election invalid if false declaration; 153(1.3) — Election 
cannot reduce source withholdings; 153(2) — Source deductions deemed ‘withheld on 
behalf of transferee; 160(1.3) — Spouses. jointly liable for tax on split-pension amount; 
220(3.201) — Extension of time to file or revoke election. 


“pensioner”’ for a taxation year means an individual. who 
(a) receives eligible pension income in the taxation year; and 
(b) is resident in Canada, 
(i) if the individual dies in the taxation year, at the time ‘that 
is immediately before the individual’s death, or 
(ii) in any other case, at the end of the calendar year in which 
the taxation year ends. 


“pension income” has the meaning assigned by section 118. 
Related Provisions: 118(7), (8) — Definition of “pension income”. 


‘Hension transferee”’ fora taxation year means an individual who 
(a) is resident in Canada, 


(i) if the individual dies in the taxation year, at the time that 
is immediately before the individual’s death, or 


(ii) in any other case, at the end of the calendar year in which 
the taxation year ends; and 


(b) at any time in the taxation year is married to, or in a com- 
mon-law partnership with, a pensioner and is not, by reason of 
the breakdown of their marriage or common-law partnership, 
living separate and apart from the pensioner at the end of the 
taxation year and for a period. of at least 90 days. commencing in 
the taxation year. 
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“qualified pension income” has the meaning assigned by section 
118. 


Related Provisions: 118(7), (8) — Definition of “qualified pension income”. 


“‘split-pension amount” for a taxation year is the amount elected 
by a pensioner and a pension transferee in a joint election for the 
taxation year not exceeding the amount determined by the formula 


0.5A x B/C 
where 


A is the eligible pension income of the pensioner for the taxation 
year; 

Bis the number of months in the pensioner’s taxation year at any 
time during which the pensioner was married to, or was in a 
common-law partnership with, the pension transferee; and 


C is the number of months in the pensioner’s taxation year. 


(2) Effect of pension income split — For the purpose of sub- 
section 118(3), if a pensioner and a pension transferee have made a 
joint election in a taxation year, 


(a) the pensioner is deemed not to have received the portion of 
the pensioner’s pension income or qualified pension income, as 
the case may be, for the taxation year that is equal to the amount 
of the pensioner’s split-pension amount for that taxation year; 
and 


(b) the pension transferee is deemed to have received the split- 
pension amount 


(i) as pension income, to the extent that the split-pension 
amount was pension income to the pensioner, and 


(ii) as qualified pension income, to the extent that the split- 
pension amount was qualified pension income to the 
pensioner. 


Related Provisions: See under 60.03(1)‘joint election”. 


Forms: T1032: Joint election to split pension income. 


(3) Limitation — A pensioner may file only one joint election for 
a particular taxation year. 


(4) False declaration — A joint election is invalid if the Minister 
establishes that a pensioner or a pension transferee has knowingly 
or under circumstances amounting to gross negligence made a false 
declaration in the joint election. 


History: S. 60.03 added by 2007, c. 29, s. 5, applicable to 2007 et seq. 


Definitions: “amount” — 248(1); “calendar year” — Interpretation Act 37(1)(a); 
“common-law partnership” — 248(1); “eligible pension income” — 60.03(1), 118(7); 
“filing-due date”, “individual” — 248(1); “joint election” — 60.03(1); “Minister” — 
248(1); “month” — Interpretation Act 35(1); “pension income” — 60.03(1), 118(7), 
(8); “pension transferee”, “pensioner” — 60.03(1); “prescribed” — 248(1); “qualified 
pension income” — 60.03(1), 118(7), (8); “resident in Canada’ — 250; “split-pension 
amount” — 60.03(1); “taxation year’ — 249. 


Possible Future Amendment — “Family Tax Cut” 
income splitting . 


Here for Canada, Conservative Party election platform (conservative.ca), 
April 2011: See under 74.11). © 


60.1 (1) Support — For the purposes of paragraph 60(b) and sub- 
section 118(5), where an order or agreement, or any variation 
thereof, provides for the payment of an amount by a taxpayer to a 
person or for the benefit of the person, children. in the person’s cus- 
tody or both the person and those children, the amount or any part 
thereof 


(a) when payable, is deemed to be payable to and receivable by 
that person; and 


(b) when paid, is deemed to have been paid to and received by 
that person. 


Related Provisions: 56.1(1) — Parallel rule for recipient; 60.11 — Application to 
orders made in Ontario after May 6, 1974. 


Income Tax Act, Part I, Division B 


History: Subsec. 60.1(1) amended by 1997, c. 25, subsec, 11(1), applicable to amounts 
paid after 1996. Subsec. (1) formerly read: ; ry 


60.1 (1) Maintenance payments — Where a decree, order, judgment or written 
agreement described in paragraph 60(b) or (c), or any variation thereof, provides 
for the periodic payment of an amount by a taxpayer 
(a) to a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid under an order made by a competent tribu- 
nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the taxpayer, or 
(b) for the benefit of the person, children in the custody of the person or both 
the person and those children, 
the amount or any part thereof, when paid, shall be deemed for the purposes of 
paragraphs 60(b) and (c) to have been paid to and received by that person. 


Subsec. 60.1(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 22, applicable (by 
subsec. 22(2), as amended by 1994, c. 21, s. 135) to amounts paid under a decree, order 
or judgment made by a competent tribunal after 1992 or under a written agreement 
entered into after 1992 other than such a decree, order or judgment, or written agree- 
ment, made with respect to a marriage breakdown that occurred before 1993. Subsec. 
(1) formerly read: 
(1) Where, after May 6, 1974, a decree, order, judgment or written agreement 
_ described in paragraph 60(b), (c) or (c.1), or any variation thereof, has been 
made providing for the periodic payment of an amount by a taxpayer 
(a) to a person who is 
(i) the taxpayer’s spouse or former spouse, or 
(ii) where the amount is paid pursuant to an order made by a competent 
tribunal after February 10, 1988 in accordance with the laws of a prov- 
ince, an individual of the opposite sex who 
(A) before the date of the order cohabited with the taxpayer in a 
conjugal relationship, or 
(B) is the natural parent of a child of the taxpayer, or 
(b) for the benefit of the person or children in the custody of the person, or 
both the person and those children, 
the amount or any part thereof, when paid, shall be deemed, for the purposes of 
paragraphs 60(b), (c) and (c.1), to have been paid to and received by that person. 


Selected Cases: Nistor v. R., [2004] 1 C.T.C. 2849 (TCC) (“Custody” extended to 
child living in university dormitory); Hinkelman vy. R., [2001] 2 C.T.C. 2180 (TCC) 
(Equitable principles applied to avoid windfall to undeserving taxpayer); Sadler v. R., 
[1997] 3 C.T.C. 2698 (TCC) (Custody and control not the same as legal control, but 
general care and custody). 


Interpretation Bulletins: IT-530R: Support payments. 


(2) Agreement — For the purposes of section 60, this section and 
subsection 118(5), the amount determined by the formula 


A-B 
where 


A. is the total of all amounts each of which is an amount (other than 
an amount that is otherwise a support amount) that became pay- 
able by a taxpayer in a taxation year, under an order of a compe- 
tent tribunal or under a written agreement, in respect of an ex- 
pense (other than an expenditure in respect of a self-contained 
domestic establishment in which the taxpayer resides or an ex- 
penditure for the acquisition of tangible property that is not an 
expenditure on account of a medical or education expense or in 
respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the person de- 
scribed in paragraph (a) or (b) resides) incurred in the year or the 
preceding taxation year for the maintenance of a person, chil- 
dren in the person’s custody or both the person and those chil- 
dren, where the person is 


He oe Amendment — — 60. 12) openin 


Technical Notes ote ee ie under 12(4). 
(a) the taxpayer’s spouse or secreted partner or former 
spouse or common-law partner, or 


(b) where the amount became payable under an order made 
by a competent tribunal in accordance with the laws ofa 
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province, an individual who is a parent of' a child of whom 
the taxpayer is a legal parent, 


and 
B is the amount, if any, by which 


(a) the total of, all amounts each of which is an amount in- 
cluded,in the total determined for A in respect of the acquisi- 
tion or improvement of a self-contained domestic. establish- 
ment in which that person resides, including any payment of 
principal or interest in respect of a loan made or indebtedness 
incurred to finance, in any manner whatever, such acquisition 
or improvement 


exceeds 


(b) the total of all amounts each of which is an amount equal 
to '/s of the original principal amount of a loan or indebted- 
ness described in paragraph (a), 


is, where the order or written agreement, as the case sity be, pro- 
vides that this subsection and subsection 56.1(2) shall apply to any 
amount paid or payable thereunder, deemed to be an.amount paya- 
ble by the taxpayer to that person and receivable by that person as 
an allowance on a periodic basis, and that person is deemed to have 
discretion as to the use of.that amount. , 


Related Provisions: 56.1(2) — Parallel rule for recipient; 252(3) — Extended 
meaning of “spouse” and “former spouse”. 


History: Para. (b) of the description of A.in subsec, 60.1(2) amended by 2005, c. 833 Ss. 
11, (3) to replace “natural parent”? with “legal parent’, in force on July 20,2005 (Royal 
Assent). 


Para. 60.1(2)(a) amended by 2000, c. 12, Sch. 2, s. 1, to feplsbe! “spouse” with “spouse 
or common-law partner”, applicable to 2001 er seq.,.in force July 31, 2000. See also the 
transitional rules reproduced. in the History to 248(1)“common-law partner”. 


The portion of subsec. 60.1(2). before the formula, the description of A, and the closing 
words of subsec. (2), amended by 1997, c. 25, subsecs. 11(2)-(4), applicable to 
amounts paid after 1996. Those portions formerly read: 


(2) For the porpores, of paragraphs 60(b) and (c), the amount determined by the 
formula 


A is the total of all amounts each ‘of which is an amount (other than an amount 
to which paragraph 60(b) or (c) otherwise applies) paid by a taxpayer in a 
taxation year, under a decree, order or judgment of a competent tribunal or 
under a written agreement, in respect of an expense (other than an expendi- 
ture in respect-of a self-contained domestic establishment in which the tax- 
payer resides or an expenditure for the acquisition; of tangible property that 
is not an expenditure on account of a medical or education expense or in 
respect of the acquisition, improvement or maintenance of a’ self-contained 
domestic establishment in which;the person described in paragraph (a) or (b) 
resides) incurred in the year or the preceding taxation year for maintenance 
of a person who is 


(a) the taxpayer’s spouse or former spouse, or 


(b) where the amount is paid under an order made by a competent tribu- 
nal in accordance with the laws of a province, an individual of the oppo- 
site sex who is the natural parent of a child of the taxpayer, 


or for the maintenance of children in the person’s custody or both the person 
and those children if, at the time the expense was incurred and throughout 
the remainder of the year, the taxpayer was living separate and. apart from 
that person, and 


shall, where the decree, order, judgment.or written agreement, as the case may 

be, provides that this subsection and subsection. 56.1(2). shall apply to any pay- 
ment made thereunder, be deemed to be an amount paid by the taxpayer and 
received by that person as an allowance payable on a periodic basis. 


Subsec. 60.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 22, applicable (by 
subsec. 22(2), as amended by 1994, c. 21, s. 135) to amounts paid under a decree, order 
or judgment made by a competent tribunal after 1992 or under a written agreement 
entered into after 1992 other than such a decree, order or judgment, or written agree- 
ment, made with respect to a marriage breakdown that occurred before 1993. Subsec. 
(2) formerly read: 


(2) For the purposes of paragraphs 60(b), (c) and (c.1), the amount, if any, by 
which 


(a) the total of all amounts each of which is ‘an amount (other than an amount 
to which paragraph 60(b), (c) or (c.1) otherwise applies) paid by a taxpayer 
in a taxation year, pursuant to a decree, order or judgment of a competent 
tribunal or pursuant to a written agreement, in respect of an expense (other 
than an expenditure in respect of a self-contained domestic establishment in 
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which the taxpayer resides or an expenditure for the acquisition of tangible 
property that is not an expenditure on account of a medical or educational 
expense) or in respect of the acquisition, improvement or maintenance of a 
self-contained domestic establishment in which the person described in sub- 
paragraph (i) or (ii) resides) incurred in the year or the immediately preced- 
ing taxation year for maintenance of a person who is 


(i) the taxpayer’s spouse or former spouse, or 


(ii) where the amount is paid pursuant to an order made by a competent 
tribunal after February 10, 1988 in accordance with the laws of a prov- 
ince, an individual of the opposite sex who 


(A) before the date of the order cohabited with the taxpayer ina 
conjugal relationship, or 


(B) is the natural parent of a child of the taxpayer, 


or for the maintenance of children in the person’s custody or both the person 
and those children if, at the time the expense was incurred and throughout 
the remainder of the year, the taxpayer was living apart from that person 


exceeds 
(b) the amount, if any, by which 


(i). the total_of all amounts each of which is.an amount included in. the 
total determined under. paragraph (a).in respect of the acquisition or im- 
provement of a self-contained domestic establishment in which that per- 
son resides, including any payment of principal or interest in respect of a 
loan made or indebtedness incurred to finance, in any manner whatever, 
the acquisition or improvement 


exceeds 
(ii) the total of all amounts each of which is an amount equal to '/s of the 
original principal amount of a loan or indebtedness described in subpar- 
agraph (i) 
shall, where the decree, order, judgment or written agreement, as the case may 
be, provides that this subsection and subsection 56.1(2) shall apply to any pay- 


ment made pursuant thereto, be deemed to be an.amount paid by the taxpayer 
and received by that person as an allowance payable on a periodic basis. 


Selected Cases [subsec. 60.1(2)j: Veilleux v. R., [2003]. 1 C.T.C. 138 (FCA) (Not 
necessary to refer to sections of the Act, provided substance contained in agreement); 
Hak vy. R., [1999] 1 C.T.C. 2633 (TCC) (Failure to mention that provision should apply 
to payments not fatal to deductibility); Larsson v. Canada, [1996] 3 C.T.C. 2430 
(TCC) (Iinclusion/deduction PIOtess should. be favoured in ambiguous or doubtful 
cases): 


Interpretation Bulletins: IT-530R: Sadar payments: ) 


(3) Prior payments — For the purposes of this section and sec- 
tion 60, where a written agreement or order of a competent tribunal 
made at any time'in a taxation year provides that an amount paid 
before that time and in the year or the preceding taxation year is to 
be considered to have been paid’ and received thereunder, 


(a) the amount is deemed to have been paid thereunder; and 


(b). the agreement or order is deemed, except for the purpose of 
this subsection, to have:been made on the day on which the first 
such amount was paid, except that, where the agreement or order 
is made. after April 1997 and varies a child-support amount pay- 
able to the recipient from the last such amount paid. to the recipi- 
ent before May 1997, each varied amount of child support paid 
under the agreement or order is deemed to have been payable 
under an agreement or order the commencement day of which is 
the day on which the first payment of the varied amount is re- 
quired. to be made. 


Related Provisions: 56.1(3) — Parallel rule for recipient. 


History: Subsec. 60.1(3) amended by 1997, c. 25, subsec. 11(5), applicable to amounts 
paid after 1996. Subsec. (3) formerly read: 


(3) For the purposes of ‘this section and section 60, where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount paid before that time and in the year or the 
preceding taxation year is to be considered to have been paid and received there- 
under, the amount shall be deemed.to: have been paid thereunder. 


Subsec. 60.1(3),amended by, 1994, ¢..7, Sch: VIII (1993, ¢: 24), s. 22, applicable (by 
subsec. 22(2) as amended by 1994, c, 21, s. 135) to amounts paid under a decree, order 
or judgment made by a competent tribunal after 1992 or under a written agreement 
entered into after 1992 other than such a decree, order or judgment, or written agree- 
ment, made with respect to a marriage breakdown that occurred before 1993. Subsec. 
(3) formerly read: 


(3) For the purposes of this section and section 60, where a decree, order or 
judgment of a competent tribunal or a written agreement made at any time in a 
taxation year provides that an amount paid before that time and in the year or the 
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immediately preceding taxation year is to be considered as having been paid and 
received pursuant thereto, the following rules apply: 


(a) the amount shall be deemed to have been paid pursuant thereto; and 


(b) the person who made the payment shall be deemed to have been sepa- 
rated pursuant to a divorce, judicial separation or written separation agree- 
ment from the person’s spouse or former spouse at the time the payment was 
made and throughout the remainder of the year. 


Selected Cases [subsec. 60.1(3)]: Anstead v.R., [2005] 5 C.T.C. 73 (FCA) 
(Request for information was not waiver of provision by Minister); Foley v. R., [2000] 
4 C.T.C. 2016 (TCC) (Lawyers can bind clients if properly authorized). 


Interpretation Bulletins: [T-530R: Support payments. 


(4) Definitions — The definitions in subsection 56.1(4) apply in 
this section and section 60. 


History: Subsec. 60.1(4) added by 1997, c. 25, subsec. 11(6), applicable after 1996. 


Selected Cases [s. 60.1]: Ojo v. R., [2011] 1C.T.C. 2061 (TCC) (Wife exercised 
discretion to have mortgage payments made directly. Payments were deductible by 
payor); Lariviére v. R., [1989] 1 C.T.C. 297 (FCA) (Maintenance sum payable periodi- 
cally to former spouse deductible). 

Definitions [s. 60.1]: “amount” — 248(1); “child” — 252(1); “child support 
amount”, “commencement Cay OL)» 60.1(4); “corporeal property” — Quebec 
Civil Code art. 899, 906; “former spouse” — 252(3); “housing unit” — 56.1(4); “indi- 
vidual” — 248(1); , Daren ">, 20a2)a) “person”, “prescribed”, “principal amount’, 
“property” — 248(1); “province” — Interpretation Act 35(1); “received” — 248(7); 
“self-contained domestic establishment” — 248(1); “spouse” —252(3); “support 
amount” — 56.1(4), 60.1(4); “taxation year’ — 249; “taxpayer” — 248(1); “writ- 
ten” — Interpretation Act 35(1) [writing]. 


60.11 Application of subpara. 60.1(1)(a)(ii) — In the applica- 
tion of subparagraph 60.1(1)(a)(ii) in respect of amounts paid pur- 
suant to orders made after May 6, 1974 under the laws of Ontario, 
the reference in that subparagraph to “February 10, 1988” shall be 
read as a reference to “May 6, 1974”. 


Origin of s. 60.11: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly in the application rule in 
1988, c. 55, s. 38.) 


Definitions: “amount” — 248(1). 

60.2 (1) Refund of undeducted past service AVCs — There 
may be deducted in computing a taxpayer’s income for a taxation 
year an amount equal to the total of 


(a) where the taxation year ends. before 1991, the total of all 
amounts each of which is that portion of an amount paid to the 
taxpayer before 1991 and included by reason of subparagraph 
56(1)(a)(i) or paragraph 56(1)(h). or (t) in. computing the. tax- 
payer’s income for the year or a preceding taxation year that can 
reasonably be considered to be a refund of additional voluntary 
contributions made by the taxpayer before October 9, 1986 to a 
registered pension plan for the taxpayer’s benefit in respect of 
services rendered by the taxpayer before the year in which the 
contributions were made, to the extent that the contributions 
were not deducted in computing the taxpayer’s income for any 
taxation year; and 


(b) the least of | 
(i) $3,500, 


(ii) the total of all amounts each of which is an amount in- 
cluded after 1986 by reason of subparagraph 56(1)(a)(i) or 
paragraph 56(1)(d.2), (h) or (t) in computing the taxpayer’s 
income for the year, and 
(iii) the balance of the annuitized voluntary contributions of 
the taxpayer at the end of the year. 

Related Provisions: 8(1)(m) — Employee’s RRP contributions. 


(2) Definition of “balance of the annuitized voluntary con- 
tributions” — For the purposes of subsection (1), “balance of the 
annuitized voluntary contributions” of a taxpayer at the end of a 
taxation year means the amount, if any, by which 


(a) such part of the total of all amounts each of which is an addi- 
tional voluntary contribution made by the taxpayer to a regis- 


Sie., s. 64 of R.S.C. 1952, c. 148, as amended. 
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tered pension plan before October 9, 1986 in respect of services 
rendered by the taxpayer before the year in which the contribu- 
tion was made, to the extent that the contribution was not de- 
ducted in computing the taxpayer’s income for any taxation 
year, as may reasonably be considered as having been ° 


(i) used before October 9, 1986 to acquire or provide an an- 
nuity for the taxpayer’s benefit under a registered pension 
plan or registered retirement savings plan, or 


(ii) transferred before October 9, 1986 to a registered retire- 

-ment.income fund under which the taxpayer was the annui- 
tant (within the meaning assigned by subsection 146.3(1)) at 
the time of the transfer 


exceeds 
(b) the total of all amounts each of which is 


(i) an amount deducted under paragraph (1)(b) in computing 
the taxpayer’s income for a preceding taxation year, or 


(ii) an amount deducted under paragraph (1)(a) in computing 
the taxpayer’s income for the year or a preceding taxation 
year, to the extent that the amount can reasonably be consid- 
ered to be in respect of a refund of additional voluntary con- 
tributions included in determining the total under paragraph 
(a). 
Definitions [s. 60.2]: “additional voluntary contribution”, “amount”, “annuity” — 
248(1); “balance” — 60.2(2); “registered pension plan” — 248(1); “registered retire- 
ment income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 
146(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


61. (1) Payment made as consideration for income- 
averaging annuity — In computing the income for a taxation 
year of an individual resident in Canada, there may be deducted an 
amount equal to the lesser of 


(a) such amount as the individual may claim, not exceeding the 
total of amounts each of which is a single payment 


(i) made by the individual in the year or within 60 days after 
the end of the year as consideration for an income-averaging 
annuity contract of the individual, and 


(ii) in respect of which no amount has been deducted in com- 
puting the individual’s income for the immediately preceding 
taxation year, and 


(b) the amount, if any, by which the total of 


(i) the remainder obtained when the total of the amounts de- 
ductible in computing the individual’s income for the year by 
reason of paragraphs 60(j) and (1) of this Act and paragraph 
60(k) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, is deducted from the total of amounts 
described in subsection (2) in respect of the individual for the 
year, 


(ii) the amount, if any, by which the amount determined 
under paragraph 3(b) in respect of the individual for the year 
exceeds the total of amounts each of which is an allowable 
business investment loss of the individual for the year, 


(iii) the individual’s income for the year from the production 
of a literary, dramatic, musical or artistic work, 


(iv) the individual’s income for the year from the indivi- 
dual’s activities as an athlete, a musician or a public enter- 
tainer such as a theatre, motion picture, ipa or television 
artist, and 


(iv.1) the amount, if any, by which the amount included in 
computing the income of the individual for the year by virtue 
of section 59 exceeds the total of amounts deducted in com- 
puting the individual’s income for the year under sections 
64°, 66, 66.1,.66.2 and 66.4 and under section 29 of the In- 
come Tax Application Rules, 
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| exceeds 


(v) the total of amounts each of which is the annual annuity 
amount of the individual in respect of an income-averaging 
annuity contract in respect of the consideration for which any 
amount has been deducted under this subsection in comput- 
ing the individual’s income for the year. 


1.T. Application Rules: 69 (meaning of ‘chapter 148. of. ...”). 


(2) Idem — For the purposes of subsection (1), an ‘athount de- 
scribed in this subsection in respect of an individual for a taxation 
year is any following amount: 


(a) any single payment received by the individual in the year 
~ (i) out of or under a’ superannuation or pension fund or plan 


(A) on the death, withdrawal or retirement from employ- 
ment of an employee or former employee, 


(B) on the winding-up of the fund or plan in full satisfac- 
tion of all rights of the payee in or under the fund or plan, 
or a 


(C) to which the payee is entitled by virtue of an amend- 
ment to the plan although the payee continues to be an 
employee to whom the plan is applicable, 


(ii) on retirement as an employee in recognition of long ser- 
vice and not made out of or under a superannuation fund or 
plan, 


(iii) pursuant to an employees profit sharing plan in full satis- 
faction of all the individual’s rights in or under the plan, to 
the extent that the amount thereof.is required to be included 
in computing the individual’s income for the year.in which 
the payment. was received, or 


(iv) pursuant to a deferred profit sharing plan on the death, 
withdrawal or retirement from employment of an employee 
or former employee, to the extent that the amount thereof is 
required to be included in computing the individual’s income 
for the year; 


_ (6) a payment or payments made by an employer to the indivi- 
dual as an employee or former employee on or after retirement 
in respect of loss of office or employment, if made in the year of 
retirement or within one year after that year; 


(c) a payment or payments paid to the individual as a death ben- 
efit, if paid in the year of death or within one year after that 
year; . 

(d) any amount included in computing the individual’s income 
for the year by virtue of subsection 146(8), to the extent that the 
amount is a refund of premiums, as defined by section 146, 
under a registered retirement savings plan received by the indi- 
vidual under the plan on or after the death of the person who 
was, immediately before the person’s fell, the annuitant 
thereunder; 


(e) any amount included in computing the individual’s income 
for the year by virtue of section 13, 14 or 23, subsection 28(4) or 
(5) or paragraph 106(2)(a) of this Act or subparagraph 
56(1)(a)(viii) of the Income Tax Act; chapter 148 of the Revised 
Statutes of Canada, 1952; 


(f) any amount deemed by section 7 to be a benefit received by 
the individual in the yearby ‘virtue ‘of the individual’s 
employment; 


(g) the amount, if any, by which any amount received by the 
individual in the year as or on account of a prize for achieve- 
ment in a field of endeavour ordinarily carried on by the indivi- 
dual exceeds $500; 


(h) any amount included in computing the individual’s income 
for the year by virtue of subsection 146.2(6) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952; 


(i) a payment made in the year to an individual by virtue of para- 
graph 51(2)(b) of the Judges Act; 
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(j) except where the individual claimed a deduction under para- 
graph 23(3)(a) of the Income Tax Application Rules in comput- 
ing the individual’s income for the year, any amount included in 
computing that income, by. virtue of paragraph 23(3)(c) of that 
Act; and 


(k) where the individual ceased to be a member of a partnership 
in the year or the preceding year and paragraph 34(a) applied in 
computing: the individual’s income therefrom in the preceding 
year, the amount included in the individual’s income for the year 
by virtue of paragraph 3(a) to the extent that, having regard to 
all the circumstances. including. the proportion in -which the 
members of the partnership have agreed:to share the profits of 
the partnership, it can reasonably,.be considered to be in respect 
of the individual’s share of the work in progress of the partner- 
ship at the time the individual ceased to be a member thereof, if; 
during the remainder of the year in which the individual ceased 
to be a member and in the following year, the individual did not 


(i) become employed :in the business that had been carried on 
by the partnership, 


(ii) carry on a business that is a profession, or 


(iii) become a member of-a partnership that carries ona busi- 

ness that is a profession. 
Related Provisions: 128.1(10)“excluded right or interest’’(f)Gi) — Emigration — no 
deemed disposition of right to [AAC. 


.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
(3) [Repealed under former Act] 
(4) Definitions — In this section, 


“annual annuity amount” of an individual in respect of an in- 
come-averaging annuity contract means the total of the equal pay- 
ments described in paragraph (c) of the definition “income-averag- 
ing annuity contract” in this subsection that, under the contract, are 
receivable by ‘the individual in the twelve month period: commenc- 
ing on the day that. the first such payment under the, contract. be- 
comes receivable by the individual; 


‘“income-averaging annuity contract” of an individual means a 
contract between the individual and a person licensed or otherwise 
authorized under the laws of Canada or a province’ to carry on in 
Canada an annuities business or a corporation licensed or otherwise 
authorized under the laws of Canada ‘or a province to carry on in 
Canada the business of offering to the public its services as trustee, 
under which 


(a) in consideration of a qualifying payment. as. consideration 
under the contract, that. person agrees to pay to.the individual, 
commencing at.a time not later than 10 months after the indivi- 
dual has made the qualifying payment, 


(i) an annuity to the individual for the individual’s life, with 
or without a guaranteed term not exceeding the number of 
years that is the lesser of 


(A) 15, and 


(B) 85 minus the age of the individual at the time the an- 
nuity payments commence, or 


(ii) an annuity to the individual for a guaranteed term de- 
scribed in subparagraph (1); or 
(b) in consideration of a single payment in respect of the indivi- 
dual’s 1981 taxation year, other than a qualifying payment, 
made by the individual as consideration under the contract, that 
person makes all payments provided for under the. contract to the 
individual before 1983 
and under which no payments are provided except the single pay- 
ment by the individual and, 


(c) in respect of a contract referred to in paragraph (a), equal 
annuity payments that are to be made annually or at more fre- 
quent periodic intervals, or 


(d) in respect of a contract referred to in paragraph (b), payments 
described therein to the individual; 
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Related Provisions: 128.1(10)“excluded right or interest’’(f)(ii) — Emigration — no 
deemed disposition of right to IAAC. 


“qualifying payment” means a single payment made before No- 
vember 13, 1981 (or made on or after November 13, 1981 pursuant 
to an agreement in writing entered into before that date to make 
such a payment in respect of the individual’s 1981 taxation year, or 
pursuant to an arrangement in writing made before that date to have 
funds withheld before 1982 from any of the individual’s remunera- 
tion described in paragraph (1)(b) earned or received before No- 
vember 13, 1981 and paid by or on behalf of the individual). 


Selected Cases [subsec. 61(4)]: Huet v. Canada, [1995] 1 C.T.C. 367 (FCTD) 
(Retroactive legislation not unconstitutional). 


Definitions [s. 61]: “amount”, “annuity”, “business” — 248(1); “Canada” — 255; 
“corporation” — 248(1), Interpretation Act 35(1); “death benefit’? — 248(1); “deferred 
profit sharing plan” — 147(1), 248(1); “employee” — 248(1); “employees profit shar- 
ing plan” — 144(1), 248(1); “employment”, “individual”, “office”, “person” — 248(1); 
“province” — Interpretation Act 35(1); “radio” — Interpretation Act 35(1); “registered 
retirement savings plan” — 146(1), 248(1); “resident in Canada” — 250; “taxation 
year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 


61.1 (1) Where income-averaging annuity contract ceases 
to be such — Where a contract that was at any time an income- 
averaging annuity contract of an individual has, at a subsequent 
time, ceased to be an income-averaging annuity contract otherwise 
than by virtue of the surrender, cancellation, redemption, sale or the 
disposition thereof, the individual shall be deemed to have received 
at that subsequent time as proceeds of the disposition of an income- 
averaging annuity contract an amount equal to the fair market value 
of the contract at that subsequent time and to have acquired the con- 
tract, as another contract not being an income-averaging annuity 
contract, immediately thereafter at a cost to the individual equal to 
that fair market value. 


Related Provisions: 56(1)(f) — Disposition of income-averaging annuity contracts; 
61 — IAAC; 212(1)(n) — Withholding tax on payment to non-resident. 


(2) Where annuitant dies and payments continued — 
Where an individual who was an annuitant under an income-aver- 
aging annuity contract has died and payments are subsequently 
made under that contract, the payments shall be deemed to be pay- 
ments under an income-averaging annuity contract. 

Interpretation Bulletins [subsec. 61.1(2)]: IT-212R3: Income of deceased per- 
sons — rights or things. 


Definitions [s. 61.1]: “ 
dual” — 248(1). 


income-averaging annuity contract” — 61(4), 248(1); “indivi- 


61.2 Reserve for debt forgiveness for resident individu- 
als — There may be deducted in computing the income for a taxa- 
tion year of an individual (other than a trust) resident in Canada 
throughout the year such amount as the individual claims not ex- 
ceeding the amount determined by the formula 


A+B -0.2(C - $40,000’ ) 
where 
A is the amount, if any, by which 


(a) the total of all amounts each of which is an amount that, 
because of the application of section 80 to an obligation pay- 
able by the individual (or a partnership of which the indivi- 
dual was a member) was included under subsection 80(13) in 
computing the income of the individual for the year or the 
income of the partnership for a fiscal period that ends in the 
year (to the extent that, where the amount was included in 
computing income of a partnership, it relates to the indivi- 
dual’s share of that income) 


exceeds 


(b) the total of all amounts deducted because of paragraph 
80(15)(a) in computing the individual’s income for the year, 


Bis the amount, if any, included under section 56.2 in computing 
the individual’s income for the year, and 


TNot indexed for inflation — ed. 
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C is the greater of $40,0007 and the individual’s income for the 
year, determined without reference to this section, paragraph 
20(1)(ww), section 56.2, paragraph 60(w), subsection 80(13) 
and paragraph 80(15)(a). 

Related Provisions: 56.2 — Inclusion into income in following year; 61. 3, 61.4 — 

Alternative deductions for corporations, non-residents and trusts; 80(16) — Designa- 

tion by CRA to reduce reserve under 61.2; 114(a) — No deduction under 61. 2 for part- 

year residents; 257 — Formula cannot calculate to less than zero. , 


History: The description of C in s. 61.2 amended by 2000, c. 19, s. 8, applicable to 
2000 et seq. It formerly read: 


@yissthe greater of $40,000 and the individual’s income for the year, deter- 

mined without reference to this section, section 56.2, a a 60(w), sub- 
section 80(13) and paragraph 80(15)(a). 

S. 61.2 added by 1995, c. 21, s. 20, applicable to taxation years that end after February 

21, 1994. 

Definitions [s. 61.2]: “amount” — 248(1); “fiscal period” — 249(2)(b), 249.1; “indi- 

vidual” — 248(1); “resident in Canada” — 250;. “taxation year’ — 249; “trust”? — 

104(1), 248(1), (3). 


61.3 (1) Deduction for insolvency with respect to resident 
corporations — There shall be deducted in computing the in- 
come for a taxation year of a corporation resident in Canada 
throughout the year that is not exempt from tax under this Part on 
its taxable income, the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that, 
because of the application of section 80 to a commercial obli- 
gation (in this section having the meaning assigned by sub- 
section 80(1)) issued by the corporation (or a partnership of 
which the corporation was a member) was included under 
subsection 80(13) in computing the income of the corpora- 
tion for the year or the income of the partnership for a fiscal 
period that ends in the year (to the extent that the amount, 
where it was included in computing income of a partnership, 
relates to the corporation’s share of that income) 


exceeds 
(ii) the total of all amounts deducted because of paragraph 
80(15)(a) in computing the corporation’s income for the 
year, and 

(b) the amount determined by the formula 


A-—2(B-—C—-D-—E) 
where 


A is the amount determined under paragraph (a) in respect of 
the corporation for the year, 


B is the total of 


(i) the fair market value of the assets of the corporation at 
the end of the year, 


(ii) the amounts paid before the end of the year on ac- 
count of the corporation’s tax payable under this Part or 
any of Parts 1.3, II, VI and XIV for the year or on account 
of a similar tax payable for the year under an Act of a 
province, and 


(iii) all amounts paid by the corporation in the 12-month 
period preceding the end of the year to a person with 
whom the corporation does not deal at arm’s length 


(A) as a dividend (other than a stock dividend), 


(B) on a reduction of paid-up capital in respect of any 
class of shares of its capital stock, 


(C) on a redemption, acquisition or cancellation of its 
shares, or 


(D) as a distribution or appropriation in any manner 
whatever to or for the benefit of the shareholders of 
any class of its capital stock, to the extent that the dis- 
tribution or appropriation cannot reasonably be»con- 
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sidered to have resulted in a reduction in the amount 
otherwise determined for C in respect on the corpora- 
tion for the year, 


C_ is the total liabilities of the corporation at the end of the year 


(determined without reference to the corporation’s liabilities 
for tax payable under this Part or any of Parts I.3, II, VI and 
XIV for the year or for a similar tax payable for the year 
under an Act of a province) and, for this purpose, 


(i) the equity and consolidation methods of accounting 
shall not be used, and 


(ii) subject to subparagraph (i) and except as otherwise 
provided in this description, the total liabilities of the cor- 
poration shall 


(A) where the corporation is not an insurance corpora- 
tion or a bank to which clause (B) or (C) applies and 
the balance sheet as of the end of the year was presen- 
ted to the shareholders of the corporation and was pre- 
pared in accordance with generally accepted account- 
ing principles, be considered to be the total liabilities 
shown on that balance sheet, 


(B) where the corporation is a bank or an insurance 
corporation that is required to report to the Superinten- 
dent of Financial Institutions and the balance sheet as 
of the end of the year was accepted by the Superinten- 
dent, be considered to be the total liabilities shown on 
that balance sheet, 


(C) where the corporation is an insurance corporation 
that is required to report to the superintendent of insur- 
ance or other similar officer or authority of the prov- 
ince under whose laws the corporation is incorporated 
and the balance sheet as of the end of the year was 
accepted by that officer or authority, be considered: to 
be the total liabilities shown on that balance sheet, and 


(D) in any other case, be considered to be the amount 
that would be shown as total liabilities of the corpora- 
tion at the end of the year on a balance sheet prepared 
in accordance with generally accepted accounting 
principles, 


D. is the total of all amounts each of which is the principal 


amount: at the end of the year of a distress preferred share 
(within the meaning assigned by subsection 80(1)) issued by 
the corporation, and 


E is 50% of the amount, if any, by which 


(i) the amount that would be the corporation’s income for 
the year if that amount were determined without reference 
to this section and section 61.4 


S. 61.3(2)(b) 


exceeds 


(ii). the amount determined under PaRETERY (a) in respect 

of the corporation. for the year. 
Related Provisions: 37(1)(f.1) — Reduction in claim allowed for R&D expendi- 
tures; 61.2 — Reserve for individuals; 61.3(3) — Anti-avoidance; 61.4—— Additional 
reserve; 80(16) — Designation by CRA to reduce reserve under 61.3; 80.01(8), (9) — 
Deemed settlement on debt parking or debt becoming statute-barred: 80.04(4)(j) — 
Agreement to transfer forgiven amount; 87(2)(1.21) — Amalgamations — continuing 
corporation; 257 —- Formula cannot calculate to less than zero. 


History: The description of E in para. 61.3(1)(b) amended by: 1998, c. 19, subsec. 
101(1), applicable to taxation years that end after February 21, 1994. That description 
formerly read: 


Eis 50% of the amount, if any, by which the amount that would be the corpo- 
ration’s income for the year if that amount were determined without refer- 
ence to this section, section 61.4 and subsection 80(17) exceeds the amount 
determined under paragraph (a) in respect of the corporation for the year. 


(2) Reserve for insolvency with respect to non-resident 
corporations — There shall be deducted in computing the in- 
come for a taxation year of a corporation that is non-resident at any 
time, in ‘the. year, the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that, 
because of the application of section 80 to a commercial obli- 
gation issued by the corporation (or a partnership of which 
the corporation was a member) was included under subsec- 
tion 80(13) in computing the corporation’s taxable income or 
taxable income earned in Canada for the year or the income 
of the partnership for a fiscal period that ends in the year (to 
the extent that, where the amount was included in computing 
income of a partnership, it relates to the corporation’s share 
of the partnership’s income added in computing the corpora- 
tion’s taxable income or taxable income earned in Canada for 
_ the year) 


exceeds 


(i) the total of all amounts deducted because of paragraph 
80(15)(a)'in computing the corporation’s taxable income. or 
taxable income earned in Canada for the year, and 


(b) the amount determined by the formula 


ACL) B) 


where 


A is the amount determined under paragraph (a) in respect of 
the. corporation for the year, 


Bis the total of 


(i) the fair market value of the assets of the corporation at 
the end of the year, 


(ii) the amounts paid before the end of the year on. ac- 
count of the corporation’s tax payable under this Part or 
any of Parts 1.3, II, VI and XIV for the year or on account 
of a similar tax payable for the year under an Act of a 
province, and 


(iii) all amounts paid in the 12-month period preceding 
the end of the year by the corporation to a person with 
whom the corporation does not deal at arm’s length 


(A) as a dividend (other than a stock dividend), 


(B) on a reduction of paid-up capital in respect of any 
class of shares. of its capital stock, 


(C) on a redemption, acquisition or cancellation of its 
shares, or 


(D) as a distribution or appropriation in any manner 
whatever to or for the benefit of the shareholders of 
any class of its capital stock, to the extent that the dis- 
tribution or appropriation cannot reasonably be con- 
sidered to have resulted in a reduction of the amount 
otherwise determined for'C in respect of the corpora- 
tion for the year, 
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C is the total liabilities of the corporation at the end of the year 
(determined without reference to the corporation’s liabilities 
for tax payable under this Part or any of Parts 1.3, II, VI and 
XIV for the year or for a similar tax payable for the year 
under an Act of a province), determined in the manner de- 
scribed in the description of C in paragraph (1)(b), 


D. is the total of all amounts each of which is the principal 
amount at the end of the year of a distress preferred share 
(within the meaning assigned by subsection 80(1)) issued by 
the corporation, and 


E is 50% of the amount, if any, by which 


(i) the amount that would be the corporation’s taxable | in- 
come or taxable income earned in Canada for the year if 
that amount were determined without reference to this 
section and section 61.4 


exceeds, 


(ii) the amount determined under lagi Sh (a) in, neespoet 

of the corporation for the year. 
Related Provisions: 37(1)(f.1) — Reduction in claim allowed for R&D expendi- 
tures; 61.3(3) — Anti-avoidance; 61.4 — Additional reserve; 80(16) — Designation by 
CRA to reduce reserve under 61.3; 80.01(8), (9) — Deemed settlement on debt parking 
or debt becoming statute-barred; 80.04(4)(j) — Agreement to transfer forgiven amount; 
87(2)(1.21) — Amalgamations — continuing corporation; 257 — Formula cannot cal- 
culate to less than zero. 


History: The description of E in para. 61.3(2)(b) amended by 1998, c.. 19, subsec. 

101(2), applicable to taxation years that end after February 21, 1994, That description 

formerly read: 

E_ is 50% of the amount, if any, by which the amount that would be the corpo- 

ration’s taxable income or taxable income earned in Canada for the year if 
that amount were determined without reference to this section, section 61.4 
and subsection 80(17) exceeds the amount determined under ia, (a) 
in respect of the corporation for the year. 


(3) Anti-avoidance — Subsections (1) and (2) do not apply to a 
corporation for a taxation year where property was transferred in 
the 12-month period preceding the end of the year or the corpora- 
tion became indebted in that period and. it can reasonably be consid- 
ered that one of the reasons for the transfer or the indebtedness was 
to increase the amount that the corporation would, but for this sub- 
section, be entitled to deduct under subsection (1) or (2). 


Related Provisions: 160.4 — Joint liability of transferee where property transferred 
so that 61.3(3) applies. 

History: S. 61.3 added by 1995, c. 21, s. 20, applicable to taxation years that end after 
February 21, 1994. 

Definitions [s. 61.3]: “Act” — Interpretation Act 35(1); “amount” — 248(1); “arm’s 
length” — 251(1); “bank” — 248(1); “class of shares” — 248(6); “commercial obliga- 
tion” — 61.3(1)(a)(i), 80(1); “corporation” — 248(1), Interpretation Act 35(1); “dis- 
tress preferred share” — 80(1); “dividend” — 248(1); “federal credit union” — 248(1); 
“fiscal period” — 249(2)(b), 249.1; “insurance corporation’, “non-resident” — 248(1); 
“officer” — 248(1)“office”; “paid-up capital” — 89(1), 248(1); “principal amount” — 
248(1), (26); “property” — 248(1); “province” — Interpretation Act 35(1); “resident in 
Canada” — 250; “share”, “shareholder”, “stock dividend” — 248(1); “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); ‘“taxa- 
tion year” — 249. 


61.4 Reserve for debt forgiveness for corporations and 
others — There may be deducted. as a reserve in computing the 
income for a taxation year of a taxpayer that is a corporation or trust 
resident in Canada throughout the year or a non-resident person 
who carried on business through a fixed placed of business in Can- 
ada at the end of the year such amount as the taxpayer claims not 
exceeding the least of 


(a) the amount determined by the formula 
A-B 

where 

A is the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
that, because of the application of section 80 to a com- 
mercial obligation (within the meaning assigned by sub- 
section 80(1)) issued by the taxpayer (or a partnership of 
which the taxpayer was a member) was included under 


Income Tax Act, Part I, Division B 


subsection 80(13) in computing the income of the tax- 
payer for the year or a preceding taxation year or of the 
partnership for a fiscal period that ends in that year or 
preceding year (to the extent that, where the amount was 
included in computing income of a partnership, it relates 
to the taxpayer’s share of that income) 


exceeds the total of 


(ii) all amounts each of which is an amount deducted 

_ under paragraph 80(15)(a) in computing the taxpayer’s 
income for the year or a preceding taxation year, and 
(iii) all amounts deducted under section 61.3 in comput- 
ing the taxpayer’s income for the year or a preceding tax- 
ation year, and 


B_ is the amount, if any, by which the amount deeanined for A 
in respect of the taxpayer for the year exceeds the total of 


(i). the amount that would be determined for A in respect 
of the taxpayer for the year if that value did not take into 
account amounts included or deducted in computing the 
taxpayer’s income for any preceding taxation year, and 


(ii) the amount, if any, included under ‘section 56.3 in 
computing the taxpayer’s income for the year, 


(b) the total of 


(i) “s of the amount that would be determined for A in pare 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for any preeading taxation 
year, 


(ii) */s of the amount that would be determined for A in para- 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for the year or any preced- 
ing taxation year (other than the last preceding taxation year), 


(iii) 7/s of the amount that would be determined for A in para- 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for the year or any preced- 
ing taxation year (other than the second last preceding taxa- 
tion year), and 


(iv) '/s of the amount that would be determined for A in para- 
graph (a) in respect of the taxpayer for the year if that value 
did not take into account amounts included or deducted in 
computing the taxpayer’s income for the year or any preced- 
ing taxation year (other than the third last preceding taxation 
year), and 


(c) where the taxpayer is a corporation that commences to wind 
up in the year (otherwise than in circumstances to which the 
rules in subsection 88(1) apply), nil. 
Related Provisions: 56.3 — Inclusion into income in following year; 61.2 — Re- 
serve for resident individuals; 61.3 — Additional reserve for insolvent corporation; 
80.04(4)(j) — Agreement to transfer forgiven amount; 87(2)(g), (h.1) — Amalgama- 
tions — carryover of reserve; 250(6.1) — Trust that ceases to exist deemed resident 
throughout year. 


History: S. 61.4 added by 1995, c. 21, s. 20, applicable to taxation years that end after 
February 21, 1994. 


Definitions [s. 61.4]: “amount”, “business” — 248(1); “carrying on business in Can- 
ada” — 253; “corporation” — 248(1), Interpretation Act 35(1); “fiscal period” — 
249(2)(b), 249.1; “non-resident” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250; 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


62. (1) Moving expenses — There may be deducted in comput- 
ing a taxpayer’s income for a taxation year amounts paid by the 
taxpayer as or on account of moving expenses incurred in respect of 
an eligible relocation, to the extent that 


(a) they were not paid on the taxpayer’s behalf in respect of, in 
the course of or because of, the taxpayer’s office or 
employment; 

(b) they were not deductible because of this section in comput- 
ing the taxpayer’s income for the preceding taxation year; 
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(c) the total of those amounts does not exceed " 


(i) in any case described in subparagraph (a)(i) of the defini- 
tion “eligible relocation” in subsection 248(1), the total of all 
amounts, each of which is an amount included in computing 
the taxpayer's income for the taxation. year from: the) tax- 
payer’s employment at a new work location or from carrying 
on the business at the new work location, or because of sub- 
paragraph 56(1)(r)(v) in respect of the taxpayer’s employ- 
ment at the new work location, and 


(ii) in any case, described in subparagraph (a)(ii) of the defi- 
nition “eligible relocation” in subsection 248(1), the total of 
amounts included in, computing the taxpayer’s income for the 
year because of paragraphs 56(1)(n) and (0); and_. 


(d) all reimbursements and allowances received by. the taxpayer 
in respect of those expenses are included in computing the tax- 
-payer’s income. 


Related Provisions: 4(2) — Deductions under s. 62 not aeplcabig to any i eaiasles 
source; 64.1 — Individuals absent from Canada; 115(2)(f) — Deduction for non-resi- 
dent; 118.2(2)d.5) — Medical expense credit for moving expenses: 


History: Subpara. 62(1)(c)(i)'amended by 2009,'c.'2,"s. 16, applicable to’ 2008 et seq. 
The subpara. formerly read: 


(i) in-any case described in subparagraph (a)(i) of the definition “ligible teloca- 
tion” in subsection 248(1), the taxpayer’s income for the year from the tax- 
payer’s employment at a new work location or from carrying on the business at 
the new work location, as the case may be, and 


Subsec. 62(1) amended by 1999, c. 22, subsec. 17(1), applicable after 1997: The sub- 
sec. formerly read: 


’ 62. (1) Where a taxpayer has, at any time, commenced 


(a) to carry on a business or to be employed at a location in Canada (in this 
subsection referred to as “the new work location’’), or 


‘“(b) to be a student in‘ full-time attendance at an educational institution (in 
this Subsection referred to as “the new work location’’) that is a university, 
college or other educational institution providing courses ata post- secondary 
school level, 


and by reason thereof has moved from the residence in Canada at which, before 
the move, the taxpayer ordinarily resided (in this section referred to as “the old 
residence”) to a residence in Canada at which, after the move, the taxpayer ordi- 
narily resided (in this: section referred to as: “the new residence’’), so that the 
distance between the old residence andthe new work location:is:not less than 40 
kilometres greater than the distance between the new residence and: the new 
work location, in computing the taxpayer’s income for the taxation year in which 
the taxpayer moved from the old residence to the new residence or for the imme- 
diately following taxation year, there may be deducted amounts paid by the’ tax- 
‘payer as) or ‘on account of moving expenses incurred ‘in the ‘course of moving 
from the old residence’to the new residence; to the extent that 


(c) they were not paid‘on the taxpayer’s behalf by:the taxpayer’s’ employer, 


(d) they were not deductible by virtue of this’section in eorapultig the tax- 
payer’s income for the preceding taxation year, 


(e) they would not, but for this section, be deductible in computing the tax- 
payer’s' income, 


(f) the total of those amounts does not exceed 


(i) in any case described in paragraph (a), the taxpayer’s income for the 
year from the taxpayer’s employment at the new work location or from 
carrying on the new business at the new work location, as the case may 
be, or 


(ii) in any case described in paragraph (b), the total of amounts required 
to be included in computing the taxpayer’s income for the year by virtue 
of paragraphs 56(1)(n) and (0), and 


(g) any ‘reimbursement or allowance received by the taxpayer inirespect of 
those expenses is included in computing the taxpayer’s income. 


Selected Cases [subsec. 62(1)]: Moreland v. R., [2011] 2 €.T.C. 2068 (TCC) 
(Changing floors in same building not a “new work location”); Lund v. R:,'[2010]'5 
C.T.C. 2062 (TCC) (Test:to determine “eligible relocation’ based on distance, not least 
amount of time. to, drive); Gelinas v..R., [2009] 4 C.T.C. 2232 (TCC) (Full-time.em- 
ployment was a new job when changed from part-time employment); Grill v. R., [2009] 
4 C.T.C. 2013 (TCC) (Must be new work location as: well. as new. residence); Nagy v. 
R,, [2007] 5 C.T.C., 2642 (TCC) (Artificial route selected by Minister rejected); 
Beaudoin y. R., [2005] 1 C.T.C. 2821 (TCC) (Moving expenses deducted five years 
after move to new location); Moodie v. R., [2004] 4 C.T.C. 2329 (TCC) (Deduction no 
longer restricted to year of move); James v. R:, [2003] 3 C.T.C. 247 (FCA) (Moving 
expenses not deductible where only dividend income received); McLaren v. R., [2000] 
2 C.T.C. 2633 (TCC). (Expenses must be consequence of change of employment, not in 
anticipation of change); Loukine vy. R., [1998] 3C.T.C. 2258 (TCC) (Absent means 
more than simply not being present in a place); Giannakopoulos v! MNR, [1995] 2 
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C.T:C. 316 (FCA) (Distance to be measured’ along shortest normal route, not straight 
line); Glaubitz v.. Canada, [1994] 2 C:1.C.2448 (TCC), (Deduction disallowed where 
expenses not incurred for pupose of commencing work at new work location); Schultz 
v. R., [1988] 2 C.T.C. 293 (FCTD) (Moving expenses deductible when incurred due to 
loss of employment or to-initiate new business); Midyette v. R.; [1985] 2 C.T.C. 362 
(FCTD) (Teacher taxpayer on one-year fellowship abroad; moving expenses not 
deductible); Rath vy. R., [1982] C.T.C. 207 (FCA) (Deduction disallowed when payment 
for loss and replacement costs of goods not moving expenses); Storrow. v. R., [1978] 
C.T.C. 792 (FCTD) (Costs incurred in connection with acquisition of new residence 
not moving expenses), 


Interpretation Bulletins: See list at end of s. 62. 
I.T. Technical News: 6 (road distance to be used instead of “as the crow flies”). 
Forms: T1-M: Moving expenses deduction. 


(2) Moving expenses of students — There, may be deducted in 
computing a taxpayer’s income for,a taxation. year the amount, if 
any, that the taxpayer would be entitled to deduct under subsection 
(1) if the definition “eligible relocation” in subsection .248(1) were 
read without reference to subparagraph (a)(i) of that definition and 
if the word “both” in paragraph (b). of that definition were read as 
“either or both’. 


Related Provisions: 64.1 — Individuals absent from Canada; ‘115(2)— Non-resi- 
dent’s taxable income earned in Canada. 


History: Subsec. 62(2) amended by 1999, c. 22, subsec. 17(1), applicable after 1997. 
The ‘subsec. formerly read: 


(2) Application of subsec. (1) to certain students — Where a taxpayer would, 
if subsection (1) were read without reference’ to paragraph (a)'thereof and 


(a) if the reference therein to “moved from the residence in Canada’ at 
which” were read as a reference to “moved from the residence at which”, or 


(b) if the reference therein to “to a residence in Canada at which” were read 
as a reference to “to a residence at which”, 
be entitled to deduct an amount by virtue of that subsection in computing the . 
taxpayer’s income for a taxation year, that amount may be deducted in comput- 
ing the taxpayer’s income for the year. 
Interpretation. Bulletins: See list at end of s. 62. 


| (3) Definition of “moving expenses” — In subsection (1), 


“moving.expenses” includes any expense incurred as or on account 
of 


(a) travel costs (including a reasonable amount expended for 
meals and lodging), in the course of moving the taxpayer and 
members of the taxpayer’s household from the old residence to 
the new residence, 


(b) the cost to the taxpayer of transporting’ or storing household 
effects'in the ‘course of moving from the old ‘residence’ to the 
new residence, 


(c) the cost to. the taxpayer of. meals and. lodging near the old 
residence or the new residence for the taxpayer and’ members of 
the taxpayer’s household for a period ‘not exceeding’ 15 days, 


(d) the cost to the taxpayer of cancelling the lease by virtue of 
which the taxpayer was the lessee of the old residence, 


(e) the taxpayer’s selling costs in respect’ of the sale of the old 
residence, 


(f) where the old residence is sold by the taxpayer or the. tax- 

.payer’s spouse or common-law partner as a result of the move, 

the cost to the taxpayer of legal services.in respect of the 

purchase of the new residence and of any tax, fee or duty. (other 

than any goods and services tax or value-added tax) imposed on 

the transfer or registration of title to the new residence, 
Selected Cases [para. 62(3)(f)]: Lachman y._R., [1995] 2 C.T.C. 2944D (TCC) 
(B.C. land transfer tax and GST both included in moving expenses); Johnson v. Can- 
ada, [1995] 2 C.T.C. 2110 (TCC) (GST is not 4 tax imposed on transfer or registration 
of title to new residence); Mann v. Canada, [1995] 2'C.T:C. 2049 (TCC) (GST and 
Ontario land transfer tax'deductible under’ provision in respect of néwly constructed 
home). 


(g) interest, property taxes, insurance premiums and ‘the cost (68 
heating and utilities in respect of the old residence, to the extent 
of the lesser of $5,000 and the total of such expenses of the tax- 
payer for the period 


(i) throughout which the old residence’is neither ordinarily 
occupied by the taxpayer or by any other person who ordina- 


325 


S. 62(3)(g)@) 


rily resided with the taxpayer at the old residence immedi- 
ately before the move nor rented by the taxpayer to any other 
person, and 


(ii) in which reasonable efforts are made to sell the old resi- 
dence, and “ 


Selected Cases [para. 62(3)(g)]: Lowe v. R., [2007] 5 C.T.C. 2406 (TCC) (No 
effort to sell “old residence”). 


(h) the cost of revising legal documents to reflect the address of 
the taxpayer’s new residence, of replacing drivers’ licenses and 
non-commercial vehicle permits (excluding any cost for vehicle 
insurance) and of connecting or disconnecting utilities, 


but, for greater certainty, does not include costs (other than costs 
referred to in paragraph (f)) incurred by the taxpayer in respect of 
the acquisition of the new residence. 


Related Provisions: 56(1)(n) — Scholarships, bursaries, etc.; 56(1)(0) — Research 
grants; 64.1 — Individuals absent from Canada; 67.1(1) — Food and entertainment 
50% restriction doés not apply; 115(2) — Non-resident’s taxable income earned in 
Canada; 118.2(2)(1.5) — Medical expense credit for moving expenses. 


History: Para. 62(3)(f) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Paras. 62(3)(g) and (h) added by 1999, c. 22, subsec. 17(2), applicable to expenses 
incurred after 1997. 


Para. 62(3)(f) amended by 1998, c. 19, s. 102, applicable to costs incurred after 1990. 
The para. formerly read: 


(f) where the old residence is being or has been sold by the taxpayer or the tax- 
payer’s spouse as a result of the move, the cost to the taxpayer of legal services 
in respect of the purchase of the new residence and of any taxes imposed on the 
transfer or registration of title to the new residence, 


Selected Cases [subsec. 62(3)]: Vollmer v. R., [2011] 4 C.T.C. 2055 (TCC) 
(Legal fees for custodial order arising from eligible move not moving expenses), 
Johnston y. R., [2003] 3 C.T.C. 298 (FCA) (Interest on borrowed money to buy house 
not moving expense); Séguin v. R., [1998] 1 C.T.C. 2453 (TCC) (Mortgage interest at 
old location not included in moving expenses); Oster v. Canada, [1995] 1 C.T.C. 2224 
(TCC) (Transfer allowances equal to one month’s pay were taxable benefits and not 
moving expenses); Collin v. MNR, [1990] 2 C.T.C. 92 (FCTD) (Amount paid by ven- 
dor to enable making of loan to purchaser was cost of disposition not reduction in 
price); Gold v. R., [1977] C.T.C. 616 (FCTD) (Living and education expenses of child 
in former city of residence not “moving expenses’’). 

Selected Cases [s. 62]: Dierckens y, R., [2011] 3 C.T.C. 2328 (TCC) (No statutory 
limit for making claim for moving expenses; not linked to commencement of work at 
new location); Lapierre v. R., [2010] 2 C.T.C. 2051 (TCC) (Degree of permanence 
required for change of residence); Jaschinski v. R., [2003] 1 C.T.C. 2571 (TCC) (Inter- 
mediate move to temporary housing did not count as “real” move); Fardeau v. R., 
[2002] 3 C.T.C. 2169 (TCC) (Goods damaged in transit are not moving expenses), 
Cavalier v. R., [2002] 1 C.T.C. 2001 (TCC) (To be ordinarily resident does not require 
any intention that such residence be permanent); Cameron (D:) v. MNR, [1993] 1 
C.T.C. 2745 (TCC) (Distance measured as. space between two points (“as the crow 
flies”), not along shortest road between two points). 

Definitions [s. 62]: “amount”, “business” — 248(1); “Canada” — 64.1, 255; “carry- 
ing on business” — 253; “common-law partner”, “eligible relocation”, “employed”, 
“employer”, “employment”, “goods and services tax” — 248(1); “moving ex- 
penses”’ — 62(3); “new residence” — 248(1)“eligible relocation”(b); “new work loca- 
tion” — 248(1)“eligible relocation’(a); “‘office’” — 248(1); “old residence” — 
248(1)“eligible relocation” (b); “person”, “property” — 248(1); “taxation year” — 249; 
“taxpayer” — 248(1). 

Interpretation Bulletins [s. 62]: IT-178R3: Moving expenses; IT-518R: Food, 
beverages and entertainment expenses. 


Forms [s. 62]: T1-M: Moving expenses deduction. 


63. (1) Child care expenses — Subject to subsection (2), where 
a prescribed form containing prescribed information is filed with a 
taxpayer’s return of income (other than a return filed under subsec- 
tion 70(2). or 104(23), paragraph 128(2)(e) or subsection 150(4)) 
under this Part for a taxation year, there may be deducted in com- 
puting the taxpayer’s income for the year such amount as the tax- 
payer claims not exceeding the total of all amounts each of which is 
an amount paid, as or on account of child care expenses incurred for 
services rendered in the year in respect of an eligible child of the 
taxpayer, 


(a) by the taxpayer, where the taxpayer is described in subsec- 
tion (2) and the supporting person of the child for the year is a 
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person described in clause (i)(D) of the description of C in the 
formula in that subsection, or 


(b) by the taxpayer or a supporting person of the child for the 
year, in any other case, ) 
to the extent that. 


(c) the amount is not included in computing the amount deducti- 
ble under this subsection by an individual (other than the tax- 
payer), and h 

(d) the amount is not an amount (other than an amount that is 
included in computing the taxpayer’s income and that is not de- 
ductible in computing the taxpayer’s taxable income) in respect 
of which any taxpayer is or was entitled to a reimbursement or 
any other form of assistance, 


and the payment of which is proven by filing with the Minister one 
or more receipts each of which was issued by the payee and con- 
tains, where the payee is an individual, that individual’s Social In- 
surance Number, but not exceeding the amount, if any, by which 


(e) the lesser of 
(i) % of the taxpayer’s earned income for the year, and 


(ii) the total of all amounts each of which is the annual child 
care expense amount in respect of an eligible child of the tax- 
payer for the year 


exceeds 


(f) the total of all amounts each of which is an amount that is 
deducted, in respect of the taxpayer’s eligible children for the 
year, under this section in computing the income for the year of 
an individual (other than the taxpayer) to whom subsection (2) 
applies for the year. ‘ 
Related Provisions: 4(2) — Deductions under s. 63 not applicable to any particular 
source; 56(6) — Universal Child Care Benefit is taxable to lower-income. spouse; 
63(2.2) — Deduction for person attending school or university; 64.1 — Individuals ab- 
sent from Canada; 220(2.1) — Waiver of filing of documents. 
History: Para. 63(1)(a) and subpara. 63(1)(e)(ii) amended by 2001, c. 17, subsecs. 
42(1), (2), para. (a) applicable to 1998 et seg. and subpara. (e)(ii) applicable to, 2000 et 
seq. The para. and subpara. formerly read; 
(a) by the taxpayer, where the taxpayer is a taxpayer described in subsection (2) 
and the supporting person of the child for the year is a person described in sub- 
paragraph (2)(b)(vi), or 


(ii) the total of 


(A) the product obtained when $7,000 is multiplied by the number of eligi- 
ble children of the taxpayer for the year each ‘of whom 


(I) is under 7 years of age at the end of the year, or 


(II) is a person in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under this Part for 
the year, and 


(B) the product obtained when $4,000 is multiplied by the number of eligible 
children of the taxpayer for the year (other than children referred to in clause 
(A)) 
The opening words of cl. 63(1)(e)(i)(A) and cl. 63(1)(e)(i)(B) amended by 1999, c. 
22, subsecs. 18(1), (2), applicable to 1998 et seg. The opening words of cl. (A) and cl. 
(B) formerly read: 


(A) the product obtained when $5,000 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom 


(B) the product obtained when $3,000 is multiplied by the number of eligible 
children of the taxpayer for the year (other than those referred to in clause (A)) 


Para. 63(1)(f) amended by 1997, c. 25, subsec. 12(1), applicable to 1996 et seg. Para. 
(f) formerly read; 


(f) the total of all amounts each of which is an amount deducted, in respect of the 
eligible children of the taxpayer that are referred to in subparagraph (e)(ii), under 
this subsection for the year by an individual (other than the taxpayer) to whom 
subsection (2) is applicable for the year. } 


That portion of subsec. 63(1) preceding para. (a) amended by 1994, c..7, Sch. VII 
(1993, c. 24), subsec. 23(1), applicable to 1992 et seq. That portion formerly read: 


(1) Subject to subsection (2), where a taxpayer who has an eligible child for a 
taxation year files with, the taxpayer’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph 128(2)(e) or subsec- 
tion 150(4)) under this Part for the year a prescribed form containing prescribed 
information, there may be deducted in computing the income of the taxpayer for 
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the year the total of all amounts each of which is an amount paid in the:year as or 
on account of child care expenses in respect of an eligible child of the taxpayer 
for the. year 


That portion of cl. 63(1)(e)(ii)(A) preceding subcl. (I), and cl. Ay erdin), amended by 
1994, c. 7, Sch. VIII (1993; c. 24), subsecs. 23(2) and (3), to substitute, respectively, 
“$5,000” for “$4,000” and “$3,000” for “$2,000”, applicable to 1993 et seq. 


Subcl. 63(1)(€)(ii)(A) CD) substituted by 1994, c. 7, Sch. II (1991, c..49), subsec. 36(1), 
applicable to.1991 et seg., That subcl. formerly read: ; 


(I) ‘has a severe and prolonged mental or physical impairment that has been cer- 
tified as such in prescribed form by a:medical doctor or, where the impairment is 
an, impairment of sight, by a medical doctor or an optometrist, where a:copy. of 
the certificate has been filed with the Minister, and 


Selected Cases [subsec. 63(1)]: Wells v. R., [1997] 3 C.T.C. 2581 (TCC) (Re- 
quirement to file receipts with social insurance number was directory, not mandatory); 
Symes v. Canada, [1994] 1 C.T.C. 40 (SCC) (Child care expenses not business ex- 
penses, taxpayer not entitled to deduct'such expenses in excess of statutory limits es- 
tablished in s. 63). 


Interpretation Bulletins: See list at end of s. 63. 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


Forms: 1778: Child care expenses deduction. 


(2) Income exceeding income of supporting person — 
Where the income for a taxation year of a taxpayer who has an eli- 
gible child for the year exceeds the income for that year of a sup- 
porting person of that child (on the assumption that both incomes 
are computed without reference to this section and paragraphs 
60(v.1) and (w)), the amount that may be deducted by the taxpayer 
under subsection (1) for the year as or on account of child care ex- 
penses shall not exceed the lesser of 


(a) the amount that would, but for this subsection, be deductible 
by the taxpayer for the year under subsection (1); and 


(b) the amount determined by the formula 


AxC 
where 


A is the total of all amounts each of which is the periodic child 
care expense amount in respect of an eligible child of the tax- 
payer for the year, and 


C is the total of 


(i) the number of weeks in the year during which the child 
care expenses were incurred and throughout which the 
supporting person was 


(A) a student in attendance at a designated educational 
institution or a secondary school and enrolled in a pro- 
gram of the institution or school of not less than 3 con- 
secutive weeks duration that provides that each stu- 
dent in the program spend not less than 10 hours per 
week on courses or work in the program, 


(B) a person certified by a medical doctor to be a per- 
son who 


% ieibutes to the support of an ligib hild, the child care — - 
tion must generally be claimed by the tareaye 


SS 


be i ‘in writing. | 


(I) was incapable of caring for children because of 
the person’s mental or physical infirmity and con- 
finement throughout a period of not less than 2 
weeks in the year to bed, to a wheelchair or as a 
patient in a hospital, an asylum or other similar in- 
stitution, or 
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(II) was in the year, and is likely to be for a long, 
continuous and indefinite period, incapable of car- 
ing for children, because of the person’s mental or 
physical infirmity, 
(C) a person confined to a prison or similar institution 
throughout a period of not less than 2 weeks in the 
year, or 


(D) a person who, because of a breakdown of the per- 
son’s marriage or common-law partnership, was living 
separate and apart from the taxpayer at the end of the 
year and for a period of at least 90 days that began in 
the, year, and 


(ii) the number of months in the year (other than a month 
that includes all or part of a week included in the number 
of weeks referred to in subparagraph (i)), each of which is 
a month during which the child care expenses were in- 
curred and the supporting person was a student in attend- 
ance at a designated educational institution or a secondary 
school and enrolled in a program of the institution or 
school that is not less than 3 consecutive weeks duration 
and that provides that each student in the program spend 
not less than'12 hours in the month on courses in the 
program. 

Related Provisions: 3(f) — Nil income is deemed to be $0 income for comparative 

purposes; 118.4(2) — Reference to medical practitioners. 


History: The formula in para. 63(2)(b) and the description of A amended, the descrip- 
tion of B repealed, by 2001, c. 17, subsecs, 42(3), (4), applicable to 2000 et seg. The 
formula and the descriptions of A and B formerly read: 


(A+B)xC 


A’ is the product obtained when $175 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom 


(i) is under 7 years of age at the end of the year, or 


(ii) is a person in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under this Part for 
the year, 


B is the product obtained when $100 is multiplied by the number of the tax- 
payer’s eligible children for the year (other than children referred to in the 
description of A), and 


Para. 63(2)(b) amended by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” with “mar- 
riage or common-law partnership”, applicable to 2001 et seq., in’ force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘common-law 
partner”. 


Para. 63(2)(b) amended by 1999, c. 22, subsec. 18(3), applicable to 1998 et seg. The 
para. formerly read: 


(b) the product obtained when the total of 


(i) the product obtained when $150 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom 


(A) is under 7 years of age at the end of the year, or 


(B) is a person in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under this Part for 
the year, and 


(ii) the product obtained when $90 is multiplied by the number of eligible 
children of the taxpayer for the year (other than those referred to in subpara- 
graph (i)) 
is multiplied by the number of weeks in the year during which the child care 
expenses were incurred and throughout which the supporting person was 


(iii) a student in attendance at a designated educational ‘institution (as de- 
fined in subsection 118.6(1)) or a secondary school and enrolled in a pro- 
gram of the institution or school of not less than 3 consecutive weeks dura- 
tion that provides that each student in the program spend not less than 10 
hours per week on courses or work in the program, 


(iv) a person certified by a medical doctor to be a person who 


(A) by reason of mental or physical infirmity and confinement through- 
out a period of not less than 2 weeks in the year to bed or to a wheel- 
chair or as a patient in a hospital, an asylum or other similar institution, 
was incapable of caring for children, or 


(B) by reason of mental or physical infirmity, was in ‘the year, and is 
likely to be for a long-continued period of indefinite duration, incapable 
of caring for children, 
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(v) a person confined to a prison or similar institution throughout a period of 
not less than 2 weeks in the year, or 


(vi) a person who, because of a breakdown of the | person’s marriage, was 
living separate and apart from the taxpayer at the end of the year and for a 
period of at least 90 days beginning in the year. 


Subpara. 63(2)(b)(iti) amended by 1997, c. 25 


, Subsec. 12(2), applicable to 1996 et seq. 
Subpara. (b)(iii) formerly read: ' 


(iii) a person in full-time attendance at a designated educational institution 
(within the meaning assigned by subsection 118.6(1)), 
That portion of subpara. 63(2)(b)(i) preceding cl. (A), and subpara. (2)(b)(ii), amended 
by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 23(4) and (5), to substitute “$150” for 
“$120” and “$90” for “$60”, applicable to 1993 et seq. 


Subpara. 63(2)(b)(vi) substituted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 23(6), 
applicable to 1993 et seg. That subpara. formerly read: 


(vi) a person who, by reason of a breakdown of the person’s marriage or similar 
domestic relationship, was living separate and apart from the! taxpayer at the end 
of the year and for a period of at least 90 days commencing. in the year. 


That portion of subsec. 63(2) preceding para. (a) amended by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 36(2), to add reference to paragraph 60(v.1), applicable to 1989 et seq. 


Cl. 63(2)(b)(i)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec: 36(3), appli- 
cable to 1991 et seg. That cl. formerly read: 


(B) has a severe and prolonged mental or physical impairment that has been cer- 
tified as such in prescribed form by a medical doctor or, where the impairment is 
an impairment of sight, by a medical doctor or an optometrist, where a copy of 
the certificate has been filed with the Minister, and 


Selected Cases [subsec. 63(2)]: Kuchta v. R., [1999] 4 C.T.C. 285 (FCA) (Provi- 
sion to be strictly applied); Kelner v. Canada, [1996] 1 C.T.C. 2687 (TCC) (“Separate 
and apart” given same meaning as in Divorce Act and can exist within same dwelling); 
McLaren v. MNR, [1990] 2 C.T.C. 429 (FCTD) (Provision not applicable where sup- 
porting person has no income). 


Interpretation Bulletins: See list at end of s. 63. 


(2.1) Taxpayer and supporting person with equal in- 
comes — For the purposes of this section, where in any taxation 
year the income of a taxpayer who has an eligible child for the year 
and the income of a supporting person of the child are equal (on the 
assumption that both incomes are computed without reference to 
this section and paragraphs 60(v.1) and (w)), no deduction shall be 
allowed under this section to the taxpayer and the supporting person 
in respect of the child unless they jointly elect to treat the income of 
one. of them as exceeding the income of the other for the year. 
History: Subsec. 63(2.1) amended by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 36(4), 
to add reference to paragraph 60(v.1), applicable to 1989 et seq. 


Interpretation Bulletins: See list at end of s. 63. 


(2.2) Expenses while at school — There may be deducted in 
computing a taxpayer’s income for a taxation year such part of the 
amount determined under subsection (2.3) as the taxpayer claims, 
where 


(a) the taxpayer is, at any time in the year, a student in attend- 
ance at a designated educational institution or a secondary 
school and enrolled in a program of the institution or school of 
not less than 3 consecutive weeks duration that provides that 
each student in the program spend not less than 


(i) 10 hours per week on courses or work in the program, or 
(ii) 12 hours per month on courses in the program; 


(b) there is no supporting person of an eligible child of the tax- 
payer for the year or the income of the taxpayer for the year 
exceeds the income for the year of a supporting person of the 
child (on the assumption that both incomes are computed with- 
out reference to this section and paragraphs 60(v.1) and (w)); 
and 


(c) a prescribed form containing prescribed information is filed 
with the taxpayer’s return of income (other than a return filed 
under subsection 70(2) or 104(23), paragraph 128(2)(e) or sub- 
section 150(4)) for the year. 


History: Para. 63(2.2)(a) amended by 1999, c. 22, subsec. 18(4), applicable to 1998 er 
seq. The para. formerly read: 


(a) the taxpayer is, at.any time in the year, a student in attendance at a designated 
educational institution (as defined in subsection 118.6(1)) or a secondary school 
and enrolled in a program of the institution or school of not less than 3 consecu- 
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tive weeks duration that provides that each student in the’ program ein not less 
than 10 hours per week on courses or work in the program, f 


Subsec. 63(2.2) added by 1997, c. 25, subsec. 12(3), applicable to 1996 et seq. 


(2.3) Amount deductible [while at school] — For the purpose 
of subsection (2.2), the amount determined in respect of a taxpayer 
fora taxation year is the least of 


(a) the amount by which the total of all amounts, each of which 
is‘an amount paid as or on account of child care expenses in- 
curred for services rendered in the year in respect of an eligible 
child of the taxpayer, exceeds the amount that is deductible 
under subsection (1) in computing the taxpayer’s income for the 
year, 


(b). 7/3 of the taxpayer’s income for the year eas ae without 
reference to this section and paragraphs 60(v.1) and (w), 


(c) the amount determined by the formula 


AXxC 
where 
A is the total of all amounts each of which is the periodic child 
care expense amount in respect of an eligible child,of the tax- 
payer for the year, and 
C is 
(i) if there is a supporting person of an eligible child of 
the taxpayer for the year, 


(A) the number of weeks, in the year, in nah Peal 
the taxpayer and the supporting person. were students 
who would be described in paragraph (2.2)(a) if that 
paragraph were read without reference to subpara- 
graph (ii), and 

(B) the number of months in the year (other than a 
month that includes all or part of a week included in 
the number of weeks referred to in clause (A)), in 
which both the taxpayer and the supporting person 
were students described in paragraph (2: 2\(a), and 


(ii) in any other case, 


(A) the number of weeks, in the year, in which the tax- 
payer was a student who would be described in para- 
graph (2.2)(a) if that paragraph were read without ref- 
erence to subparagraph (ii), and 


(B) the number of months in the year (other than a 
month that includes all or part of a week included in 
the number of weeks referred to in clause (A)), in 
which the taxpayer was a student described in para- 
graph (2.2)(a), 


(d) the amount by which the total calculated under subparagraph 
(1)(e)Gi) in respect of eligible children of the taxpayer for the 
year exceeds the amount that is deductible under subsection (1) 
in computing the taxpayer’s income for the year, and 


(e) where there is a supporting person of an eligible child of the 
taxpayer for the year, the amount by which the amount calcu- 
lated under paragraph (2)(b) for the year in respect of the tax- 
payer exceeds */3 of the taxpayer’s earned income for the year. 
History: The formula in para. 63(2.3)(c) and the description of A amended, the 


description of B repealed, by 2001, c. 17, subsecs. 42(5), (6), applicable to 2000 et seq. 
The formula and the descriptions of A and B formerly read: 


(A+B)xC 


A is the product obtained when $175 is multiplied by the number, of eligible 
children of the taxpayer for the year each of whom is 


(i) under 7 years of age at the end of the year, or 


(ii) a person in respect of whom an amount may be deducted under sec- 
tion 118.3 in computing a taxpayer’s tax payable under this Part for the 
year, 


Bis the product obtained when $100 is multiplied by the number of the tax- 
payer’s eligible children for the year, (other than are referred to in the 
description of A), and r 
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The descriptions of A, B and C in para. 63(2.3)(c) amended by 1999, c. 22; subsecs. 
18(5) to (7), applicable to 1998 er seq. The descriptions’ formerly read: 


A is the product obtained when $150 is multiplied by the number of eligible 
children of the taxpayer for the year each of whom is 
(i) under 7. years of age at the end of the year, or 

(ii) a‘person in respect of whom an amount may be deducted under sec- 


tion 118.3 in computing a taxpayer’s tax payable under this Part for the 
year, 


B__ is the product obtained when $90 is multiplied by the number of the tax- 
payer’s eligible children for the year (other than those referred to in the 
description of A), and 

(Coes 

(i) where\there is a supporting person of an eligible child of the taxpayer 
for the year, the number of weeks, in the year, in which both the tax- 


payer and the supporting person were students described in paragraph 
(2: 2)(a),° and 

(ii) in any other case, the number of weeks, in the year, in which the 
taxpayer was a student described in paragraph (2.2)(a), 


Subsec. 63(2.3) added by 1997, c. 25, subsec. 12(3), oe eee to 1996 et seq. 
(3) Definitions — In this Section, 


“annual child care expense amount”, in rabpiect of an eligible 
child of a taxpayer for a taxation year, means 


(a) $10,000, where the child is a person in respect of whom an 
amount may be deducted under section, 118.3. in computing a 
taxpayer’s tax payable under this, Part for the year, and 


(b) where the child is not a person referred to in paragraph (a), 


(i) $7,000, where the child is under 7 years of age at the end 
of the year, and 


(ii) $4,000, in any other case; 


History: The definition “annual child care expense amount” added to subsec..63(3), by 
2001, c. 17, subsec. 42(9), applicable to 2000 et seq. 


“child care expense” means an expense incurred in a taxation year 
for the purpose, of providing in Canada, for an eligible child of a 
taxpayer, child care services including ‘baby sitting services, day 
nursery services or services provided at a boarding school’or camp 
if the services were provided 


(a) to enable the taxpayer, or the supporting person of the child 
for the year, who resided with the child at the time the expense 
was incurred, 


(i) to perform the duties of an office or employment, 

(ii) to carry on a business either alone or as.a partner actively 
engaged in the business, 

(iii) [Repealed] 

(iv) to carry on research or any similar work in respect of 
which the taxpayer or supporting person received a grant, or 


(v), to, attend a designated educational institution or a secon- 
dary school, where the taxpayer is enrolled in a program of 
the institution or school of not less than three consecutive 
weeks duration that provides. that each student in the program 
spend not less than 


(A) 10 hours per week on courses or work in the program, 
or 


(B): 12 hours per month on courses in the program, and 
() by a resident of Canada other than a person 
(i) who is the father or the mother of the child, 


(ii) who is a supporting person of the child or is under 18 
years of age and related to the, taxpayer, or 


(11) in respect of whom an amount is deducted under section 
118 in computing the tax payable under this Part for the year 
by the taxpayer or by a supporting person of the child; 


except that 


(c) any such expenses paid in the year for a child’s attendance at 
a boarding school or camp. to the extent that the total of those 
expenses exceeds the product obtained when the periodic child 
care expense amount in respect of the child for the year is mullti- 
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plied by the number of weeks in the year during which the child 
attended the school or camp, and 


(d) for greater certainty, any expenses described in subsection 
118.2(2) and any other expenses that are paid for medical or 
hospital care, clothing, transportation ‘or education or for’ board 
and lodging, except as otherwise expressly provided in this 
definition, 


are not child care expenses; 


Related Provisions: 64.1 — Individuals absent from Canada; 67.1(1) — Food and 
entertainment 50% restriction does not apply. 


History: Para. (c) of the definition “child care expense” in subsec. 63(3) amended by 
2001, c. 17, subsec. 42(7), applicable to 2000 et seg. Para. (c) formerly read: 


(c) anysuch expenses paid in the year for a:child’s attendance at a boarding 
school or camp to the extent that 'the total thereof exceeds the product obtained 
when 


(i) in the case of a child of the taxpayer who 
(A) is under 7 years of age at the end of the year, or 


(B) is a person in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under this Part for 
the year, 


$175, and 

(ii) in any other case, $100 
is multiplied by the number of weeks in the year during which the child attended 
the school or camp, and 


Subparas. (a)(v), (c)(i) and (ii) of the definition “child care expense” in subsec. 63(3) 
amended by 1999, c. 22, subsecs. 18(8) and (9), applicable to 1998 et seg. The sub- 
paras. formerly read: 
(v) to attend a designated educational, institution (as defined in subsection 
118.6(1)) or a secondary school, where the taxpayer is enrolled in a program of 
the institution or school of not)less'than'3 consecutive weeks duration that pro- 
vides that each student in the program’ spend not less'than 10 hours per week on 
courses or work in the program, and 


(i) in the case of a child of the taxpayer who 
(A) is ‘under 7 yeats of age at the end'of the year, or 


(B) is a person in respect of whom an amount may be deducted under sec- 
tion 118.3 in rane a taxpayer’s’ tax payable’ tinder this Part for the year, 


$150, and 

(ii) in any other case, $90 _ 
Subpara. (a)(v) added to the definition “child care expense” in subsec. 63(3) by 1997, 
c. 25, subsec. 12(4), applicable to 1996 et seq. 
Subpara, (a)(iii) of the definition “child care expense” in. subsec. 63(3) repealed by. 
1996, c. 23, subsec. 173(1), in force January 1, 1998. Subpara. (a)(iii) formerly read: 


(iii) to undertake an occupational training course in respect of which the taxpayer 
or supporting person received a training allowance paid to him or her under the 
National Training Act, or 
That portion of subpara. (c)(i) following cl. (B), and subpara. (c)(ii); of the definition 
“child care expense”’ in subsec. 63(3) amended by 1994, c. 7; Sch. VIII (1993, c. 24), 
subsecs. 23(7) and (8), to substitute “$150” for “$120”, and “$90” for “$60”, applicable 
to 1993 et seq. 
Subpara. (b)(ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 36(5), applica- 
ble to 1990 et seg. That subpara. formerly read: 


(ii) who is a supporting person of the child or was under 21 years of age and 
connected with the taxpayer or the taxpayer’s spouse by blood relationship, mar- 
riage, or adoption, or 


Cl. (c)(i)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 36(6), salicanic to 
1991 et seq. That cl. formerly read: 


(B) has a severe and prolonged mental or physical impairment that has been cer- 
tified'as such in prescribed form bya medical doctor or, where’ the impairment is 
an-impairment of sight, by a medical doctor or an optometrist, where, a‘copy_of 
the certificate has been filed with the Minister, 


Selected Cases [subsec. 63(3)“child care expense”: Bailey-v. R.; [2005] 3 
C.T.C. 2186 (TCC) (Education was incidental to child care — expenses deductible). 


Interpretation Bulletins: See list at end of s. 63. 


“earned income” of a taxpayer means the total of 


(a) all salaries, wages and other remuneration, including gratui- 
ties, received by the taxpayer in respect of, in the course of, or 
because of, offices and employments, 


(b) all amounts that are included; or that would, but for para- 
graph 81(1)(a) or subsection 81(4), be included, because of sec- 
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tion 6 or 7 or paragraph 56(1)(n), (n.1), (0) or (r), in computing 
the taxpayer’s income, 


(c) all the taxpayer’s incomes or the amounts that would, but for 
paragraph 81(1)(a), be the taxpayer’s incomes from all busi- 
nesses carried on either alone or as a partner actively engaged in 
the business, and 


(d) all amounts received by the taxpayer as, on account of, in 
lieu of payment of or in satisfaction of, a disability pension 
under the Canada Pension Plan or a provincial pension plan. as 
defined in section 3 of that Act; 
Related Provisions: 110(2) — Definition applies to person who has taken vow of 
perpetual poverty. 
History: Para. (b) of the definition “earned income” in subsec. 63(3) amended by 
2007, c. 2, s. 8, applicable to 2007 et seq. It formerly read: 
(b) all amounts that are included, or that would, but for paragraph 81(1)(a) or 
subsection 81(4), be included, because of section 6 or 7 or paragraph 56(1)(n), 
(0) or (r), in computing the taxpayer’s income, 
Para. (b) of the definition “earned income” in subsec. 63(3) amended by 2001, c. 17, 
subsec. 42(8), applicable to 1998 et seq. Para. (b) formerly read: 
(b) all amounts that are included, or that would, but for paragraph 81(1)(a), be 
included, because of section 6 or 7 or paragraph 56(1)(n), (0) or (r), in comput- 
ing the taxpayer’s income, 
Para. (b) of the definition “earned income” in subsec. 63(3) amended by 1998, c. 19, 
subsec. 103(2), applicable after 1997. The para. formerly read: 
(b) all amounts that are included, or that would, but for paragraph 81(1)(a), be 
included, because of section 6 or 7 or paragraph 56(1)(m), (n), (0) or (r), in com- 
puting the taxpayer’s income, 
Para. (b) of the definition “earned income” in subsec. 63(3) amended by 1998, c. 19, 
subsec. 103(1), applicable after 1992 and before 1998. The para. formerly read: 


(b) all amounts that are included or that would, but for paragraph 81(1)(a), be 
included because of section 6 or 7 or paragraph 56(1)(n) or (0), in computing the 
taxpayer’s income, 
Para. (d) of the definition “earned income” in subsec. 63(3) amended by 1998, c. 19, s. 
10, applicable to amounts received after 1994, The para. formerly read: 
(d) all amounts described in paragraph 56(8)(a) received by the taxpayer in the 
year; 
Para. (b) of the definition “earned income” in subsec. 63(3) amended by 1996, c. 23, 
subsec. 173(2), in force January 1, 1998. Para. (b) formerly read: 


(b) all amounts that are included or that would, but for paragraph 81(1)(a), be 
included because of section 6 or 7 or paragraph 56(1)(m), (n) or (0), in comput- 
ing the taxpayer’s income, 


Paras. (a) to (d) of the definition “earned income” in subsec. 63(3) substituted for (a) to 
(c) by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 3(1), applicable to 1993 er seq. Paras. 
(a) to (c) formerly read: 


(a) all salaries, wages and other remuneration, including gratuities, received by 
the taxpayer in respect of, in the course of, or by virtue of offices and employ- 
ments, and all amounts included in computing the taxpayer’s income by virtue of 
sections 6 and 7, 


(b) amounts included in computing the taxpayer’s income by virtue of paragraph 
56(1)(m), (n) or (0), and 

(c) the taxpayer’s incomes from all businesses carried on either alone or as a 
partner actively engaged in the business; 


Interpretation Bulletins: IT-434R: Rental of real property by individual. See also at 
end of s. 63. 


“eligible child” of a taxpayer for a taxation year means 


(a) a child of the taxpayer or of the taxpayer’s spouse or com- 
mon-law partner, or 


(b) a child dependent on the taxpayer or the taxpayer’s spouse or 
common-law partner for support and whose income for the year 
does not exceed the amount used under paragraph (c) of the 
description of B in subsection 118(1) for the year 


if, at any time during the year, the child 
(c) is under 16 years of age, or 
(d) is dependent on the taxpayer or on the taxpayer’s spouse or 
common-law partner and has a mental or physical infirmity; 


History: The definition “eligible child” in subsec. 63(3) amended by 2000, c. 12, Sch. 
2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)““common-law partner”. 
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Para, (b) of the definition “eligible child” in subsec. 63(3) amended by 2000, c. 19, 8.9, 
applicable to 1999 et seg. except that, in its application to the 1999 taxation year, the 
reference to “the amount used under paragraph (c) of the description of B in subsection 
118(1) for the year” shall be read as a reference to “$7,044”. Para. (b) formerly read: 


(b) a child dependent on the taxpayer or the taxpayer’s spouse for support and 
whose income for the year does not exceed the total of $500 and the amount 
used under paragraph (c) of the description of B in subsection 118(1) for the year 
Para. (b) of the definition “eligible child” in subsec. 63(3) amended by 1999, c. 22, 
subsec. 18(10), applicable to 1998 er seg. The para. formerly read: 
(b) a child dependent on the taxpayer or the taxpayer’s spouse and whose income 
for the year does not exceed the amount used under paragraph (c) of the descrip- 
tion of B in subsection 118(1) for the year ; 
Para. (c) of the definition “eligible child” in subsec. 63(3) amended by 1997, c. 25, 
subsec: 12(5), applicable to 1996 et seq. Para. (c) formerly read: 
(c) is under 14 years of age, or 
Para. (b) of the definition “eligible child” in subsec. 63(3) substituted by 1994, c. 7, 
Sch. VII (1992, c. 48), subsec. 3(2), applicable to 1993 et seq. Para. (b) formerly read: 
(b) a child in respect of whom the taxpayer deducted an amount under section 
118 for the year, 


“periodic child care expense amount”, in respect of an eligible 
child of a taxpayer for a taxation year, means '/40 of the annual child 
care expense amount in respect of the child for the year; 


History: The definition “periodic child care expense amount” added to subsec. 63(3) 
by 2001, c. 17, subsec. 42(9), applicable to 2000 et seq. 


“supporting person” of an eligible child of a taxpayer for a taxa- 
tion year means a person, other than the taxpayer, who is 


(a) a parent of the child, 
(b) the taxpayer’s spouse or common-law partner, or 


(c) an individual who deducted an amount under section 118 for 
the year in respect of the child, 


if the parent, spouse or common-law partner or individual, as the 
case may be, resided with the taxpayer at any time during the year 
and at any time within 60 days after the end of the year, 

History: The definition “supporting person” in subsec. 63(3) amended by 2000, c. 12, 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 

The opening words of the definition “supporting person” in subsec. 63(3) amended by 
1997, c. 25, subsec. 12(6), applicable to 1983 et seg. The opening words formerly read: 


“supporting person” of an eligible child of a taxpayer for a taxation year means 


(4) Commuter’s child care expense — Where in a taxation 
year a person resides in Canada near the boundary between Canada 
and the United States and while so resident incurs expenses for 
child care services that would be child care expenses if 


(a) the definition “child care expense” in subsection (3) were 
read without reference to the words “‘in Canada’, and 


(b) the reference in paragraph (b) of the definition “child care 
expense” in subsection (3) to “resident of Canada” were read as 
“person”, 


those expenses (other than expenses paid for a child’s attendance at 
a boarding school or camp outside Canada) shall be deemed to be 
child care expenses for the purpose of this section if the child care 
services are provided at a place that is closer to the person’s princi- 
pal place of residence by a reasonably accessible route, having re- 
gard to the circumstances, than any place in Canada where such 
child care services are available and, in respect of those expenses, 
subsection (1) shall be read without reference to the words “and 
contains, where the payee is an individual, that individual’s Social 
Insurance Number”. 

History: Subsec. 63(4) added by 1994, c. 21, s. 27, applicable to 1992 et seq. 


Selected Cases [s. 63]: Myles v. R., [2010] 3 C.T.C. 2178 (TCC) (Residing in small 
apartment while looking for new home did not give rise to new residence); Senger- 
Hammond vy. Canada, {1997} 1 C.T,C. 2728 (TCC) (Purpose of legislation is to permit 
deduction of child care expenses, not collection of tax from baby-sitters). 


Definitions [s. 63]: “amount” — 248(1); “annual child care expense amount” — 
63(3); “business” — 248(1); “Canada” — 64.1, 255; “child” — 252(1); “child care ex- 
pense” — 63(3); “common-law partner”, “common-law partnership” — 248(1); ‘“des- 
ignated educational institution” — 118.6(1); “earned income”, “eligible child” — 
63(3); “employment” — 248(1); “father” — 252(2); “individual” — 248(1); “medical 
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doctor’ — 118.4(2); “Minister” —248(1);\ “month” — Interpretation Act 35(1); 
“mother” — 252(2); “office” — 248(1); “parent” — 252(2)(a); “periodic child care! ex- 
pense amount” — 63(3); “person”, “prescribed” — 248(1); “resident of Canada” — 
250; “supporting person’ — 63(3); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [s. 63]; IT-495R3: Child care expenses; IT-518R:;, Food, 
beverages and entertainment expenses... i 


63.1 [See s. 64.1] 


64. Disability supports deduction — If a taxpayer files with 
the taxpayer’s return of income (other than a return of income filed 
under subsection’ 70(2), paragraph 104(23)(d) or 128(2)(e) or sub- 
section 150(4)) for the taxation year a prescribed form containing 
prescribed information, there may be deducted in computing the 
taxpayer’s income for the year the lesser of 


(a) the amount determined by the formula 
A-B 
where 


A is the total of all amounts each of which is an amount paid by 
the taxpayer in the year and that 


(i) was paid to enable’ the taxpayer 
(A) to perform the duties of an office or employment, 


(B) to carry on a business either alone or as a partner 
actively engaged in the business, 


(C) to attend a designated educational institution or a 
secondary school at which the taxpayer is enrolled in 
an educational program, or 


(D).to carry on research or any similar work in respect 
of which the taxpayer received a grant, 


(il) was paid 


(A) where the taxpayer has a speech or hearing im- 
pairment, for the cost of sign-language interpretation 
services or real time captioning services and to a per- 
son engaged. in the , business. of. providing such 
services, 


(B) where the taxpayer is deaf or mute, for the cost of 
a teletypewriter or similar device, including a tele- 
phone ringing indicator, prescribed by a medical prac- 
titioner, to enable the taxpayer to make and receive 
phone calls, 


(C) where the taxpayer is blind, for the cost of a de- 
vice or equipment, including synthetic speech systems, 
Braille printers, and large print on-screen devices, pre- 
scribed by a medical practitioner, and designed to be 
used. by. blind individuals in the operation of a 
computer, 


(D) where the taxpayer is blind, for the cost of an opti- 
cal scanner or similar device, prescribed by a medical 
practitioner, and designed to be used by blind individ- 
uals to enable them to read print, 


(E) where the taxpayer is mute, for the cost of an elec- 
tronic speech synthesizer, prescribed by a medical 
practitioner, and designed to be used by’mute individ- 
uals to enable them to communicate by use of a porta- 
ble keyboard, 


(F) where the taxpayer has an impairment in physical 
or mental functions, for the. cost of note-taking ser- 
vices and to a person engaged in the business of pro- 
viding such services, if the taxpayer has been certified 
in writing by a medical practitioner to bea person 
who, because of that impairment, requires such 
services, ) 
(G) where the taxpayer has an impairment in physical 
functions, for the cost of voice recognition software, if 
the taxpayer has been certified in writing by a medical 
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practitioner to be a person who, because of that im- 
pairment, requires that software, 


(H) where the taxpayer has a learning disability or an 
impairment in mental functions, for the cost of tutor- 
ing services that'are rendered to, and supplementary to 
the primary education of, the taxpayer and to a person 
ordinarily engaged in the business of providing such 
services to individuals who are not related to the per- 
son, if the taxpayer has been certified in writing by a 
medical practitioner to be a person who, because of 
that disability or impairment, requires those services, 


(I) where the taxpayer has a perceptual disability, for 
the cost of talking textbooks used by the taxpayer in 
connection with the taxpayer’s enrolment at a secon- 
dary school in Canada or at a designated educational 
institution, if the taxpayer has been certified in writing 
by a medical practitioner to be a person who, because 
of that disability, requires those textbooks, 


(J) where the taxpayer has an impairment in physical 
or mental functions, for the cost of attendant care ser- 
vices provided in Canada and to. a person who is 
neither the taxpayer’s spouse or common-law partner 
nor under 18 years of age, if the taxpayer is a taxpayer 
in respect of whom an amount may be deducted be- 
cause of section 118.3, or if the taxpayer has been cer- 
tified in writing by a medical practitioner to be a per- 
son who, because of that.impairment is, and is likely 
to be indefinitely, dependent on. others, for their per- 
sonal needs and, care and,who. as a result requires a 
full-time attendant, 


(K) where the taxpayer has a severe and prolonged im- 
pairment in physical or mental functions, for the cost 
of job coaching services (not including job placement 
or career counselling services) and to a person en- 
gaged in the business of providing such services if the 
taxpayer has been certified in writing by a medical 
practitioner to be a person who; because of that im- 
pairment, requires such services, 


(L) where the taxpayer is blind or has a severe learn- 
ing disability, for the cost of teading services and to a 
person engaged in the-business of providing such ser- 
vices, if the taxpayer has been certified in writing by a 
medical practitioner to be a person who, because of 
that impairment or disability; requires those. services, 


(M) where the taxpayer is blind and profoundly. deaf, 
for the cost of deaf-blind intervening services and to a 
person engaged in the business. of. providing such 
services, 


(N) where the taxpayer has a speech impairment, for 
the cost of a device. that is a Bliss symbol board, or a 
similar device, that is prescribed by a medical practi- 
tioner to help the taxpayer communicate by selecting 
the symbols or spelling out words, 


(O) where the taxpayer is blind, for the cost of a de- 
vice that is a Braille note-taker, prescribed by a medi- 
cal practitioner, to allow the taxpayer to take notes 
(that can, by the device, be read back to them or 
printed or displayed in Braille) with the help of a 
keyboard, 


(P) where the taxpayer has a severe and prolonged im- 
pairment in physical functions that markedly restricts 
their ability to use their arms or hands, for the cost of a 
device that is a page. turner prescribed by a medical 
practitioner to help the taxpayer to turn the pages of a 
book or other bound document, and 


(Q) where the taxpayer is blind, or has a severe learn- 
ing disability, for thecost of a'device or software that 
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is prescribed by a medical practitioner and designed to 
enable the taxpayer to read print, 


(iii) is evidenced by one or more receipts filed with the 
Minister each of which was issued by the payee and con- 
tains, where the payee is an individual who is a person 
referred to in clause (1i)(J), that individual’s Social Insur- 
ance Number, and 


(iv) is not included in Sahicibia a deduction under sec- 
tion 118.2 for any taxpayer for any taxation year, and 


B_is the total of all amounts each of which is the amount of a 
reimbursement or any other form of assistance (other than 
prescribed assistance or an amount that is included in com- 
puting a taxpayer’s income and that is not deductible in com- 
puting the taxpayer’s taxable income) that any taxpayer is or 
was entitled to receive in respect of an amount included in 
computing the value of A, and 


(b) the total of 
(i) the total of all amounts each of which is 


(A) an amount included under section 5, 6 or 7 or para- 
graph 56(1)(n), (0) or (r) in computing the taxpayer’s in- 
come for the year, or 


(B) the taxpayer’s income. for the year from a business 
carried on either alone or as a partner actively engaged in 
the business, and 


(i1) where the taxpayer is in attendance at a designated educa- 
tional institution or a secondary school at which the taxpayer 
is enrolled in an educational program, the least of 


(A) $15,000, 


(B) $375 times the number of weeks in the year during 
which the taxpayer is in attendance at the institution or 
school, and 


(C) the amount, if any, by which the amount that would, 
if this Act were read without reference to this section, be 
the taxpayer’s income for the year exceeds the total deter- 
mined under subparagraph (i) in respect of the taxpayer 
for the year. 


Related Provisions: 4(2) — Deductions under s. 64 not applicable to any particular 
source; 64.1 — Individuals absent from Canada; 118.2(2)(b), (b.1), (c) — Medical ex- 
pense — attendant care; 118.2(2)(1.4), (1.42), (1.91), Reg. 5700(k), (1), (0), (p), (w) — 
Medical expense credit for expenses listed in proposed s. 64; 118.4(2) — Meaning of 
medical practitioner; 122.51(2)(b)(ii) — One-quarter of s. 64 deduction available for 
refundable medical expense credit; 257 — Formula cannot calculate to less than zero. 


History: Cl. (ii)(J) of the description of A in para. 64(a) amended by 2007, c. 2, s. 9, 
applicable to 2005 et seq. It formerly read: 


(J) where the taxpayer has a mental or physical infirmity, for the cost of attend- 
ant care services provided in Canada and to a person who is neither the tax- 
payer’s spouse or common-law partner nor under 18 years of age, if the taxpayer 
is a taxpayer in respect of whom an amount may be deducted because of section 
118.3, or if the taxpayer has been certified in writing by a medical practitioner to 
be a person who, because of that infirmity is, and is likely to be indefinitely, 
dependent: on others: for their personal needs and care and who as a result re- 
quires a full-time attendant, 


Cls. (ii)(F) to (H) in the description of A in para. 64(a) amended, cls. (ii)(K) to (Q) 
added, by 2006, c. 4, subsecs. 53(1), (2), applicable to 2005 et seg. Cls. (ii)(F) to (H) 
formerly read: 


(F) where the taxpayer has a mental or physical impairment, for the cost of note- 
taking services and to a person engaged in the business of providing such ser- 
vices, if the taxpayer has been certified in writing by a medical practitioner to be 
a person who, because of that impairment, requires such services, 


(G) where the taxpayer has a physical impairment, for the cost of voice recogni- 
tion software, if the taxpayer has been certified in writing by a medical practi- 
tioner to be a person who, because of that impairment, requires that software, 


(H) where the taxpayer has a learning disability or a mental impairment, for the 
cost of tutoring services that are rendered to, and supplementary to the primary 
education of, the taxpayer and to a person ordinarily engaged in the business of 
providing such services to individuals who are not related to the person, if the 
taxpayer has been certified in writing by a medical practitioner to be a person 
who, because of that disability or impairment, requires those services, 
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S. 64 amended by 2005, c. 19, s..15, applicable to 2004 et seq. The section eri 
read: ; 


64. Attendant care expenses — If a taxpayer in respect of whom an amount 
may be deducted because of section 118. 3 for a taxation year files with the tax- 
payer’s return of income (other than a return of income filed under subsection _ 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection ‘150(4)) for the year a 
prescribed form containing prescribed information, there may be deducted in 
computing the taxpayer’s income for the year the lesser of 


(a) the amount determined by the formula 


A-B 
where P 
A is the total of all.amounts each of which is an amount that was 


(i) paid in the year by the taxpayer to a person who, at the time of 
the payment, is neither the taxpayer’s spouse or common-law part- 
ner nor under 18 years of age as or on account of attendant care 
provided in Canada to the taxpayer to enable the taxpayer to 


(A) perform the duties of an office or employment, 


(B) carry on a business either alone or as a partner actively en- 
gaged in the business, 


(C) attend a designated educational institution or a secondary 
school at which the taxpayer is enrolled in an educational pro- 
gram, or 


(D) carry on research or any similar work in respect of which 
the taxpayer received a grant, 


the payment of which is proven by filing with the Minister one or 
more receipts each of which was issued by the payee and contains, 
where the payee is an individual, that individual’s Social Insurance 
Number, and 


(ii) not included in computing a deduction under section 118.2 for 
any taxation year, and 


B is the total of all amounts each of which is the amount of a reimburse- 
ment or any other form of assistance (other than prescribed assistance or 
an amount that is included in computing a taxpayer’s income and that is 
not deductible in computing the taxpayer’s taxable income) that any tax- 
payer is or was entitled to receive in respect of an amount included in 
computing the value of A, and 


- (b) 7/3 of the total of 
(i) the total of all amounts each of which is 
(A) an amount included under section 5, 6 or 7 or paragraph 
56(1)(n), (0) or (r) in computing the taxpayer’s income for the year, 
or 


(B) the taxpayer’s income for the year from a business carried on 

either alone or as a partner actively engaged in the business, and 
(ii) where the taxpayer is in attendance at a designated educational insti- 
tution or a secondary school at which the taxpayer is enrolled in an edu- 
cational program, the least of 

(A) $15,000, 

(B) $375 times the number of weeks in the year during which the 

taxpayer is in attendance at the institution or school, and 

(C) the amount, if any, by which the amount that would, if this Act 

were read without reference to this section, be the taxpayer’s in- 

come for the year exceeds the total determined under subparagraph 

(i) in respect of the taxpayer for the year. 


(c) [Repealed] 


| Cl. 64(a)AG)(C) added by 2001, c. 17, subsec. 43(1), applicable to 2000 et seq. 


Para. 64(b) amended by the said c. 17, subsec. 43(2), applicable to 2000 et seg. The 
para. formerly read: 


(b). 74 of the total of all planes each of which is 


(i) an amount included under any of sections 5, 6 and 7 in computing the 
taxpayer’s income for the year from an office or employment, 


(ii) an amount included by reason of paragraph 56(1)(n) or (0) in computing 
a taxpayer’s income for the year, or 


(iii) the taxpayer’s income for the year from a business carried on either 
alone or as a partner actively engaged in the business. 


Para. 64(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


The opening words of s. 64 amended and para. (c) repealed by 1998, c. 19, s. 11, 
applicable to 1997 et seg. The opening words and para. (c) formerly read: 


64. Where a taxpayer in respect of whom an amount may be deducted by reason 
of section 118.3 for'a taxation year files with the taxpayer’s return of income 
(other than a return of income filed under subsection 70(2) or 104(23), paragraph 
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128(2)(e) or subsection 150(4))-under' this Part for the year a prescribed form 
containing prescribed information, there may be deducted in computing the tax- 
payer’s income for the year an amount that is equal to the least of 


(c), $5,000. 


Cl. 64(ayAGi)(C) sis ih by 1996, c. 23, subsec. 17441), in Bice January 1, 1998. Cl. 
(C) formerly read: 


(€) undertake an occupational training course. in respect of which, the taxpayer 
received, a training allowance under the National Training Act, or ,:, 


Subpara: 64(b)(ii) amended by 1996, °c. 23) subsec. 174(2), in force January 1, 1998. 
Subpara. (ii) formerly read: 


(ii) an amount included by reason of paragraph 56(1)(m), (nm) or (0) in‘computing 
the taxpayer’s income for the year, Or 


Para. 64(a) substituted by 1994, c..7, Sch. I (1991, ic. 49), Ss. 37(1), malice to 1989 
et seq., except that, in its application to the 1989 and 1990 taxation years, that portion 
of subpara. (i) in the description of A preceding cl. (A) thereof shall be read as follows: 


(i) paid in the year by the taxpayer to a person (other than a person related to the 
taxpayer or a person under 18 years of age) as or on account of attendant care 
provided in Canada to the taxpayer to enable the taxpayer to 


Para. 64(a) formerly read; 
(a) the'total of all amounts each of which is an amount that was 


(i) paid in the year by the taxpayer to a person (other than a person related to 
the taxpayer or a person under 18 years of ‘age):as'or on account of attendant 
care provided in Canada to the taxpayer to enable. the taxpayer to 


(A) perform the duties of an office*or employment, 


(B) ‘carry on a business either alone or as'a parties actively engaged in 
the business, 


(C) Undertake an occupational training course in respect of which the 
taxpayer received a training allowance under the National Training Act, 
or 6! 


(D) carry on research or any similar work in sya of which the tax- 
payer received’ a grant, 


the payment of which is proven by filing with the’ Minister one or more 
receipts each of which was issued by the payee and contains; where the 
payee is an individual, that individual’s Social Insurance. Number, and 


(ii) not included in computing a deduction under-section 118.2 for the year 
or any subsequent taxation. year, 


Definitions [s. 64]: “amount”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “common-law partner”, “employment”, “individual” — 248(1); “medi- 
cal practitioner” — 118.4(2); “Minister”, *offfice’, “person”, “prescribed” — 248(1); 
“related” — 251(2)-(6); “taxable income” — 248(1); “‘taxation ‘year’ — 249; “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). 


Regulations: No assistance prescribed:to date for 64(a)B. 
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Interpretation Bulletins: IT-519R2: Medical‘expense and disability tax credits and 
attendant care expense deduction. 


Information Circulars: 82-2R2: SIN/ legislation that ‘relates to the preparation of 
information slips. 


Forms: RC4064: Medical and inane ghes eee information [guide], T929: Disability 
supports deduction. 


64.1 Individuals absent from Canada — In applying sections 
63 and 64 in respect of a taxpayer who is, throughout all or part of a 
taxation year, absent from but resident in Canada, the: following 
rules apply for the year or that part. of the year, as the case may be: 


(a) the definition “child care expense” in subsection 63(3), and 
section 64, shall be.,read without,.reference to the words) “in 
Canada’’; 


(b) subsection 63(1) and section 64 shall be read without refer- 
ence to the words “and contains, where the payee is an indivi- 
dual, that individual’s Social Insurance Number”, if the payment 
referred to in that subsection or section, as the case may be, is 
made to a person who is not resident in Canada; and 


(c) paragraph (b) of the definition “child care expense” in sub- 
section 63(3) shall be read as if the word “person” were: substi- 
tuted for the words. “resident. of Canada” where they appear 
therein. 


S. 65(2)(b) 


History: The portion of s. 64.1 before para: (b) amended by 1999, c..22,'s: 19,'applica- 
ble after:1997:-That:portion' formerly read: 


64.1 In applying sections 62, 63 and 64 in respect of a taxpayer who is, through- 
out all or part of a taxation year, absent from but resident in Canada, the follow- 
ing rules apply for the year or that part of the year, as the case may be:’ 


(a) subsection 62(1), the definition “child care expense” in subsection 63(3) 
and section 64 shall be read without reference to the words “in Canada’; 


Definitions [s. 64.1]: “Canada” — 255; “person” — 248(1); “resident”? — 250; “‘tax- 
ation year” — 249; “taxpayer” — 248(1). 


Remission Orders: Child Care Expense and. Moving Eynents Remission Order, P:C. 
1991-257 (same relief as section 64.1 for 1984-88). 


Interpretation Bulletins: IT-178R3: Moving expenses; IT-495R3: Child care ex- 
penses; IT-519R2: Medical expense and disability tax credits and attendant care ex- 
pense deduction. 


65. (1) Allowance for oil or gas well, mine or timber limit — 
There may be deducted in computing a taxpayer’s income for a tax- 
ation year such amount as an allowance, if any, in respect of 


(a) a natural accumulation of petroleum or natural gas, oil or gas 
well, mineral resource or timber limit, 


(b) the processing of ore (other than iron ore or tar sands) from a 
mineral resource to any stage that is not beyond the prime metal 
stage or its equivalent, 


(c) the processing of iron ore from a mineral resource to any 
stage that is not beyond the pellet stage or its equivalent, or 


(d) the processing of tar.sands from.a mineral resource to any 
stage that is not beyond the crude oil stage or,its equivalent 


as is allowed to the taxpayer by regulation. 


Related Provisions: 53(2) — Amounts to be deducted; 65(3) — Allocation of al- 
lowance for coal mine; 66(1) — Exploration and, development. expenses of principal- 
business corporations;.66.7 — Successor rules; 96(1)(d) — No deduction at partnership 
level; 104(17) — Trusts — depletion allowance; 127.52(1)(e) — Limitation on deduc- 
tion for minimum tax purposes; 209 — Tax on carved-out income. 


Selected Cases [subsec. 65(1)]: Echo Bay Mines Ltd.v. Canada, [1992] 2.C.T:C: 
182 (FCTD) (Gains from settlement of forward sales contracts for silver were “re- 
source profits”); Canterra Energy Ltd. v. R., [1987] 1 C.T.C.'89 (FCA) (Frontier explo- 


| ration allowance can result in figure less than zero; mathematical formula requires 


technical interpretation of “minus”); Cominco, Ltd. y.. R., [1984] C.T.C. 548 (FCTD); 
aff'd (Dec. 2, 1985), [unreported] (FCA); leave to appeal to SCC refused (1986), 66 
N.R: 77: (note), (sub nom. Cominco Ltd. v. MNR) (Allowance disallowed when insur- 
ance proceeds’ for loss ‘of income’ not from production’ or processing of minerals); 
Texaco Exploration ‘Co. v: R., [1975] C.T.C: 404 (FCTD) (Value of abandoned proper- 
ties deducted. in, calculating allowance; for net. increases -in, capital investment in 
property); MNR vy. Consolidated Mogul Mines Ltd., [1968]: C.T.C.,429 (SCC) (Tax- 
payer engaged in business of mining or exploring for minerals despite principal busi- 
ness of development and management of other mining companies). 


Regulations: 1200. 
1.T., Application Rules: 29(1)-(4), (11)-(14), (16); (24). 


(2) Regulations — For greater certainty it is hereby declared that, 
in the case of a regulation made under subsection (f) allowing ‘tora 
taxpayer an amount in respect of a natural accumulation of petro- 
leum or natural gas, an oil or gas well or a mineral resource or in 
respect of the processing of ore, 


(a) there may be allowed to the taxpayer by that regulation an 
amount in respect of any or all 


(i) natural accumulations of petroleum or natural. gas, oil or 
gas wells or mineral resources in which the taxpayer has any 
interest, or 


Te fanical Notes (July 2010): See under 124), 


(ii) processing operations described in any of paragraphs 
(1)(b), (c) or (d) that are carried on by the taxpayer; and 


(b) notwithstanding any other provision contained in this Act, 
the Governor in Council may prescribe the formula by which the 
amount that may’ be allowed to the taxpayer by that regulation 
shall be determined. 
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S. 65(2) 


Related Provisions: 20(1)(v) — Deduction for mining taxes; 59(6) — Definitions in 
regulations apply for purposes of s. 59; 66(1) — Exploration and development ex- 
penses of principal-business corporations; 66.7 — Successor rules; 221 — Rules appli- 
cable to regulations generally. 


Regulations: 1200-1209. 
1.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24). 


(3) Lessee’s share of allowance — Where a deduction is al- 
lowed under subsection (1) in respect of a coal mine operated by a 
lessee, the lessor and lessee may agree as to what portion of the 
allowance each may deduct and, in the event that they cannot agree, 
the Minister may fix the portions. 


1.T. Application Rules: 29(1)-(4), (11)-(14), (16), (24). 


Definitions [s. 65]: “amount”, “mineral resource”, “Minister”, “oil or gas well’, 
“regulation”, “tar sands” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


66. (1) Exploration and development expenses of 
principal-business corporations — A principal-business cor- 
poration may deduct, in computing its income for a taxation year, 
the lesser of 


(a) the total of such of its Canadian exploration and development 
expenses as were incurred by it before the end of the taxation 
year, to the extent that they were not deductible in computing 
income for a previous taxation year, and 


(b) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this subsection, section 
65 or subsection 66.1(2), minus the deductions allowed for the 
year by sections 112 and 113. 


Related Provisions: 87(6), (7) — Obligations of predecessor corporation. See also 
at end of s. 66. 


Selected Cases [subsec. 66(1)]: Phénix v. R., [1998] 1 C.T.C. 2379 (TCC) 
(Capital items may form part of CEE); R. v. Alberta and Southern Gas Co. Ltd., [1978] 
C.T.C. 780 (SCC) (Tax considerations of transaction in acquiring and ending rights not 
artificially reducing income; deduction permitted). 


I.T. Application Rules: 29. 


Interpretation Bulletins: IT-400: Exploration and development expenses — mean- 
ing of principal-business corporation. 


(2) Expenses of special product corporations — A corpora- 
tion (other than a principal-business corporation the principal busi- 
ness of which is described in paragraph (a) or (b) of the definition 
“principal-business corporation” in subsection (15)), whose princi- 
pal business is the production or marketing of sodium chloride or 
potash or whose business includes manufacturing products the man- 
ufacturing of which involves processing sodium chloride or potash, 
may deduct, in computing its income for a taxation year, the drilling 
and exploration expenses incurred by it in the year and before May 
7, 1974 on or in respect of exploring or drilling for halite or sylvite. 


Related Provisions: See also at end of s. 66. 
1.T. Application Rules: 29. 


(3) Expenses of other taxpayers — A taxpayer other than a 
principal-business corporation may. deduct, in computing the tax- 
payer’s income for a taxation year, the total of the taxpayer’s Cana- 
dian exploration and development expenses to the extent that they 
were not deducted in computing the taxpayer’s income for a preced- 
ing taxation year. 

Related Provisions: 66(5) — Dealers. 


1.T. Application Rules: 29. 
(4) Foreign exploration and development expenses — A 
taxpayer who is resident throughout a taxation year in Canada may 


deduct, in computing the taxpayer’s income for that taxation year, 
the lesser of 


(a) the amount, if any, by which 


(i) the total of the foreign exploration and development ex- 
penses incurred by the taxpayer 


(A) before the end of the year, 


(B) at a time at which the taxpayer was resident in Can- 
ada, and 


Income Tax Act, Part I, Division B’- 


(C) where the taxpayer became resident in Canada before 
the end of the year, after the last time (before the end of 
the year) that the taxpayer became resident in Canada, 


exceeds the total of 


(ii) such of the expenses described in subparagraph (i) as 
were deductible in computing the taxpayer’s income: for. a 
preceding taxation year, and 


(iii) all amounts by which the amount described in this para- 
graph in respect of the taxpayer is required because of sub- 
section 80(8) to be reduced at or before the end of the year, 
and 


(b) of that total, the greater of 


(i) the amount, if any, claimed by the taxpayer not exceeding 
10% of the amount determined under paragraph (a) in respect 
of the taxpayer for the year, and 


(i.1) [Repealed] 
(ii) the total of 


(A) the part of the taxpayer’s income for the year, deter- 
mined without reference to this subsection and subsection 
66.21(4), that can reasonably be regarded as attributable 
to 


(1) the production of petroleum or natural gas from 
natural accumulations outside Canada or from oil or 
gas wells outside Canada, or 


(II) the production of minerals from mines outside 
Canada, 


(B) the taxpayer’s income for the year from royalties in 
respect of a natural accumulation of petroleum or natural 
gas outside Canada, an oil or gas well outside Canada or a 
mine outside Canada, determined without reference to 
this subsection and subsection 66.21(4), and 


(C) all amounts each of which is an amount, in respect of 
a foreign resource property that has been disposed of by 
the taxpayer, equal to the amount, if any, by which 


(I) the amount included in computing the taxpayer’s 
income for the year by reason of subsection 59(1) in 
respect of the disposition . 


exceeds 


(If) the total of all amounts each of which is that por- 
tion of an amount deducted under subsection 66.7(2) 
in computing the taxpayer’s income for the year that 


1. can reasonably be considered to be in respect.of 
the foreign resource property; and 


2. cannot reasonably be considered to have reduced 
the amount otherwise determined under clause (A) 
or (B) in respect of the taxpayer for the year, - 


Related Provisions: 66(4.1) — Country-by-country FEDE allocations; 66(4.3) — 
Individuals who cease to be resident in Canada; 66(5) — Dealers; 66(11.4) — Change 
of control, 66(13.1) — Short taxation year; 66.21(1)“global foreign resource limit?” — 
Determination of limit; 66.21(4) — Deduction for cumulative foreign resource ex- 
pense; 66.7(2)(a) — Successor of foreign exploration and development expenses; 
66.7(2.3) — Successor of foreign resource expenses; 80(8)(e) — Reduction of FEDE 
on debt forgiveness; 87(7)— Obligations of predecessor corporation; 104(5.2) = 
Trusts — 21-year deemed disposition; 110.6(1)“investment expense”(d) — effect of 
claim under 66(4) on capital gains exemption; 115(1)(e.1) — Deduction for unused 
FEDE balance against taxable income earned in Canada of non-resident; 115(4:1) — 
Taxable income earned in Canada — foreign resource pool expenses; 261(7)(a) — 
Functional currency reporting. See also at end of s. 66. 


History: Subpara. 66(4)(a)(i) amended by 2001, c. 17, subsec. 44(1), applicable to 
1999 et seq., except that in its application to the 1999 taxation year, the subpara. shall 
be read as follows: 


“(i) the total of the foreign exploration and development expenses incurred by 
the taxpayer before the end of the year and at a time which the taxpayer was 
resident in Canada” 


The subpara. formerly read: 


(i) the total of the foreign exploration and development expenses incurred by the 
taxpayer before the end of the year 
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Subdivision e — Deductions in Computing Income 


The portion of para. 66(4)(b). before subpara. (ii), amended by the said c. 17, subsec. 
44(2), applicable to 1995. et seg.; except that the portion shall be read as follows in 
respect of cessations of residence that occurred before February 28, 2000: | 


“(b) of that total, the greatest of 


(i) the amount, if any, claimed by the taxpayer not exceeding 10% of the 
amount determined under paragraph (a) in respect of the taxpayer for the 
year, 


(i.1) if the taxpayer ceased to be resident in Canada immediately after the 
end of the year, the amount, if any, claimed by the taxpayer not exceeding 
the amount determined under paragraph (a) in respect of the taxpayer for the 
year, and”’ 


The portion of para. 66(4)(b) before subpara: (ii) formerly read: 
(b) of that total; the greater of, 


(i) such amount as the taxpayer may claim not exceeding 10% of the total 
determined‘ under paragraph (a), and 


Subpara. 66(4)(b)(ii),.amended by the said c. 17, subsec; 44(3), applicable to taxation 
years that begin after 2000. Subpara. 66(4)(b)(ii) formerly read: 


(ii) the total of 


(A) such part of the taxpayer’s income for the taxation year as may. reasona- 
bly be regarded as attributable to the production of petroleum or natural gas 
from natural accumulations thereof outside, Canada or from oil.or gas wells 
outside Canada or to the production of minerals from mines outside Canada, 


(B) the taxpayer’s income for the taxation year from royalties in respect of a 
natural accumulation of petroleum or natural gas outside Canada, an oil or 
gas well, outside Canada or a mine outside Canada, and. 


(C) the total of amounts each of which is an amount; in respect of a foreign 
resource property that has been’ disposed of by the taxpayer, equal to the 
amount, if any, by which 


(J) the amount included in computing the taxpayer’s income for the year 
by virtue of section 59 in respect of the disposition of the property, 


exceeds 


(II) the amount deducted under section 64 in respect of the property in 
computing the taxpayer’s income for the year, 


determined as if no deductions were allowed under this subsection, subsections 
(1) and (3), section 65 and subsections 66.1(2) and (3). 


The closing words to. para. 66(4)(b) repealed and closing words to subpara. 66(4)(b)(ii) 
added by 1998, c. 19, subsecs. 104(1) and (2), applicable to taxation years that end 
after May 6, 1974. The closing words to para. 66(4)(b) formerly read: 


if no deduction were allowed under this subsection, subsection (1) or (3), sec- 
tion 65 or subsection 66.1(2) or (3). 


Para. 66(4)(a) amended by 1995; c. 21,'s. 21,:applicable to: taxation years that end after 
February 21, 1994, The para. formerly read: 


(a) the total of such of the taxpayer’s foreign exploration and development ex- 
penses as were incurred by the taxpayer before the end of the taxation year to the 
extent they were not deductible in computing the taxpayer’s income for a previ- 
ous taxation year, and 


1.T. Application Rules: 29. 


(4.1) Country-by-country FEDE allocations — For greater 
certainty, the portion of an amount deducted under subsection (4) in 
computing a taxpayer’s income for a taxation year that can reasona- 
bly be considered to be in respect of specified foreign exploration 
and development expenses of the taxpayer in respect of a country is 
considered to apply to a source in that country: 


Related Provisions: 66(4.2) — Method of allocation; 66.7(2.1) — Parallel rule for 
successor corporation. 


History: Subsec. 66(4.1) added by 2001, c. 17, subsec. 44(4), applicable to taxation 
years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 72(9), .a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 

‘ before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 
(4.2) Method of. allocation — For the purpose of subsection 


(4.1), where a taxpayer has incurred specified. foreign exploration 
and development expenses in respect of two or more countries, an 


S. 66(10) 


allocation to each of those countries for a taxation year shall’ be*de- 
termined in a manner that is 


_(a) reasonable having regard to all the circumstances, including 
the level and timing of 


(i) the taxpayer’s specified foreign exploration and develop- 
ment expenses in respect of the country, and 


(ii) the. profits or gains to which those expenses relate; and 


“(b) not inconsistent with the allocation made under subsection 
(4.1) for the preceding taxation year. 


Related Provisions: 66.7(2.2) — Parallel rule for successor corporation. 


History: Subsec. 66(4.2) added by 2001, .c. 17, subsec. 44(4), applicable to taxation 
years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 72(9), a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


(4.3) FEDE deductions where change of individual’s resi- 
dence — Where at any time in a taxation year an individual be- 
comes or ceases to be resident in Canada, 


(a) subsection (4) applies to the individual as if the year were the 
period or periods in the year throughout which the individual 
was resident in Canada; and 


(b) for the purpose of applying subsection (4), subsection (13.1) 
does not apply to the individual for the year. 


History: Subsec. 66(4.3) added by. 2001, c. 17; subsec. 44(4), applicable to 1998 et 
seq. 


(5) Dealers — Subsections (3).and (4) and sections 59, 64, 66.1, 
66.2, 66.21, 66.4 and 66.7 do not apply in computing the income for 
a taxation year of a taxpayer (other than a principal-business corpo- 
ration) whose business includes trading or dealing in rights, licences 
or privileges to explore: for, drill. for or take minerals, petroleum, 
natural gas or other related hydrocarbons. 


Related Provisions: 253'— Extended meaning of “carrying on business”. See also 
at end of s. 66. 


History: Subsec. 66(5) amended by 2001, c. 17, subsec. 44(5), applicable to taxation 
years that begin after 2000. The subsec. formerly read: 


(5) Subsections (3) and (4) and sections 59, 64, 66.1, 66.2, 66.4 and 66.7 do not 
apply in computing the income for a taxation year of a taxpayer (other than a 
principal-business corporation) whose business includes trading or dealing in 
rights, licences or privileges to explore for, drill for or take minerals, petroleum, 
natural gas or other related hydrocarbons. 


Subsec. 66(5) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(1), to add refer- 
ence to section 66.7 and to delete “under this Part” from after “taxation year’, applica- 
ble to taxation years ending after February 17, 1987. 


1.T. Application Rules: 29. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-314: Income of dealers in oil and gas leases (archived); IT-400: 
Exploration and development expenses — meaning of principal-business corporation. 


(6)—(9) [Repealed under former Act] 


(10) [Repealed] 


History: Subsec. 66(10) repealed by 1997, c. 25, subsec. 13(1), applicable to renuncia- 
tions made 


(a) after 2006, in respect of a payment or loan received by a joint exploration 
corporation 


(i) before March 6, 1996, or 

(ii) after March 5, 1996 under an agreement in writing made 
(A) by the corporation before March 6, 1996, or 
(B) by another corporation before March 6, 1996, where 


(1) the. other corporation controlled the corporation at the time the 
agreement was made, or 


(ID) the other corporation undertook, at the time the agreement was 
made, to form the corporation; and 


(b) after March 5; 1996, in any-other case. 
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S: 66(10) Income Tax Act, Part I, Division B 


Subsec. (10) formerly read: 


(10) Joint exploration corporation — A joint exploration corporation may, in 
any particular taxation year or within 6 months from the end of that year, elect in 
prescribed form to renounce in favour of another corporation an agreed portion 
of the total of such of the joint exploration corporation’s Canadian exploration 
and development expenses as were incurred by it during a period, after 1971 and 
before the end of the particular taxation year, throughout which the other corpo- 
ration was a shareholder corporation, to the extent that the total of those ex- 
penses exceeds any amount deductible under subsection (1) in respect thereof by 
the joint exploration corporation in computing its income for any taxation year 
previous to the particular year and, on the election, that agreed portion 


(a) shall be deemed, for the purpose of subsection (1) or (3), as the case may 
be, to be Canadian exploration and development expenses incurred by the 
other corporation during its taxation year in which the particular taxation 
year ends; and 


(b) shall be subtracted from the total described in paragraph (1)(a) in deter- 
mining the amount deductible by the joint exploration corporation under 
subsection (1) in computing its income. 


(10.1) [Repealed] 


History: Subsec. 66(10.1) repealed by 1997, c. 25, subsec. 13(1), applicable on the 
same basis as the repeal of subsec. 66(10). Subsec. (10.1) formerly read: 


(10.1) Idem — A joint exploration corporation may, in any particular taxation 
year or within 6 months from the end of that year, elect in prescribed form in 
respect of that year to renounce in favour of another corporation an agreed por- 
tion of the total of such of the joint exploration corporation’s Canadian explora- 
tion expenses as were incurred by it during a period (ending before the end of the 
particular taxation year) throughout which the other corporation was a share- 
holder corporation, to the extent that the total of those expenses exceeds the total 
of all amounts each of which is 


(a) an amount deducted or required to be deducted under subsection 66.1(2) 
in respect of those expenses by the joint exploration corporation in comput- 
ing its income for any taxation year preceding the particular taxation year, or 


(b) assistance that any person has received; is entitled to receive or, at any 
time, becomes entitled to receive in respect of those expenses incurred dur- 
ing the period or that can reasonably be regarded as relating to Canadian 
exploration activities of the joint exploration corporation during the period, 
other than that portion of the assistance arising because of section 127 or 
127.1 in respect of a shareholder corporation of the joint exploration 
corporation, 


and, on the making of the election, that agreed portion 


(c) shall be deemed, for the purposes of the definitions “Canadian explora- 
tion expense” and “cumulative Canadian exploration expense” in subsection 
66.1(6), to be a Canadian exploration expense incurred by the other corpora- 
tion during its taxation year in which the particular taxation year ends or, if it 
has no such year, its last taxation year, and 


(d) shall be included in the amount determined for F in the definition “‘cumu- 
lative Canadian exploration expense” in subsection 66.1(6) by the joint ex- 
ploration corporation in computing its cumulative Canadian exploration ex- 
pense, at the time the election is made or, where the election is made after 
the end of the particular taxation year, immediately before the end of that 
year. 


Paras. 66(10.1)(a), (d) amended by 1994, c. 8, subsecs. 5(1), (2), applicable to taxation 
years ending after December 2, 1992, Paras. (a), (d) formerly read: 


(a) an amount deductible under subsection 66.1(2) in respect of those expenses 
by the joint exploration corporation in computing its income for any taxation 
year preceding the particular taxation year, or 


(d) shall be included in the amount determined for F in the definition “cumula- 
tive Canadian exploration expense” in subsection 66.1(6) by reason of its being 
deducted or deductible, as the case may be, by the joint exploration corporation 
in computing that corporation’s cumulative Canadian exploration expense, at the 
time that the election is made or, where the election is made after the end of the 
particular taxation year, immediately before the end of that year. 


Para. 66(10.1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(2), applica- 
ble to assistance for expenses incurred after November 1985. Para. (b) formerly read: 


(b) assistance that any person has received, is entitled to receive or, at any time, 
becomes entitled to receive in respect of those expenses incurred during the pe- 
riod or that can reasonably be related to Canadian exploration activities of the 
joint exploration corporation during the period; 


(10.2) [Repealed] 


History: Subsec. 66(10.2) repealed by 1997, c. 25, subsec. 13(1), applicable on the 
same basis as the repeal of subsec. 66(10). Subsec. (10.2) formerly read: 


(10.2) Idem — A joint exploration corporation may, in any particular taxation 
year or within 6 months from the end of that year, elect in prescribed form in 
respect of that year to renounce in favour of another corporation an agreed por- 


tion of the total of such of the joint exploration corporation’s Canadian develop- 
ment expenses as were incurred by it during a'period (ending before the end of | 
the particular taxation year) throughout which the other corporation was a share- 
holder corporation, to the extent that the total of those expenses exceeds. the total 
of all amounts each of which is 
(a) an amount deducted under subsection 66.2(2) in respect of those ex- 
‘penses by the joint exploration corporation in computing its income for any 
taxation year preceding the particular taxation year, or 
(b) assistance that any person has received, is entitled to receive or, at any 
time, becomes entitled to receive in respect of those expenses incurred dur- 
ing the period or that can reasonably be related to Canadian development 
activities of the joint exploration corporation during the period, 
and, on the making of the election, that agreed portion 
(c) shall be deemed, for the purposes of the definitions “Canadian develop- 
ment expense” and “cumulative Canadian development expense” in subsec- 
tion 66.2(5), to be a Canadian development expense incurred by the other 
corporation during its taxation year in which the particular taxation year 
ends or, if it has no such year, its last taxation year, and Of 
(d) shall be included in the amount determined for E in the definition “cumu- 
lative Canadian development expense” in subsection 66.2(5) by reason of its 
being deducted by the joint exploration corporation in computing that corpo- 
ration’s cumulative Canadian development expense, at the time the election 
is made or, where the election is made after the end of the particular taxation 
year, immediately before the end of that year. 


(10.3) [Repealed] 


History: Subsec. 66(10.3) repealed by 1997, c. 25, subsec. 13(1), applicable on the 
same basis as the repeal of subsec. 66(10). Subsec. (10.3) formerly read: © 
(10.3) Idem — A joint exploration corporation may, in any particular taxation 
year or within 6 months from the end of that year, elect in prescribed form in 
respect of that year to renounce in favour of another corporation an agreed por- 
tion of the total of such of the joint exploration corporation’s Canadian oil and 
gas property expenses as were incurred by it during a period (ending before the 
end of the particular taxation year) throughout which the other corporation was a 
shareholder corporation, to the extent that the total of those expenses exceeds the 
total of all amounts each of which is 
(a) an amount deducted under subsection 66.4(2) in respect of those ex- 
penses by the joint exploration corporation in computing its income for any 
taxation year preceding the particular taxation year, or 


(b) assistance that any person has received, is entitled to receive or, at any 
time, becomes entitled to receive in respect of those expenses incurred dur- 
ing the period or that can reasonably be related to those expenses during the 
period, 
and, on the making of the election, that agreed portion 

(c) shall be deemed, for the purposes of the definitions “Canadian oil and 
gas property expense” and “cumulative Canadian oil and gas property ex- 
pense” in subsection 66.4(5), to be a Canadian oil and gas property expense 
incurred by the other corporation during its taxation year in which the partic- 
ular taxation year ends or, if it has no such year, its last taxation year, and 
(d) shall be included in the amount determined for E in the definition ““cumu- 
lative Canadian oil and gas property expense” in subsection 66.4(5) by. rea- 
son of its being deducted by the joint exploration corporation in computing 
that corporation’s cumulative Canadian oil and gas property expense, at the 
time the election is made or, where the election is made after the end of the 
particular taxation year, immediately before the end of that year. 


(10.4) Idem [Joint exploration corporation] — Where a tax- 
payer has, after April 19, 1983, made a payment or loan described 
in paragraph (a) of the definition “agreed portion” in subsection 
(15) to a joint exploration corporation in respect of which the cor- 
poration has at any time renounced in favour of the taxpayer any 
Canadian exploration expenses, Canadian development expenses or 
Canadian oil and gas property expenses (in this subsection referred 
to as “resource expenses”) under subsection (10.1), (10.2) or (10.3), 
the following rules apply: 


(a) where the taxpayer receives as consideration for the payment 
or loan property that is capital property to the taxpayer, 


(i) there shall be deducted in computing the adjusted cost 
base to the taxpayer of the property at any time the amount of 
any resource expenses renounced by the corporation in the 
taxpayer’s favour in respect of the loan or payment at or 
before that time, 


(ii) there shall be deducted in computing the adjusted ‘cost 
base to the taxpayer at any time of any property for which the 
property, or any property substituted therefor, was exchanged 
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the amount of any: resource expenses renounced. by the cor- 

poration in the taxpayer’s favour in respect of the loan or 
/ payment at or before that time (except to the extent such 
amount has been deducted under subparagraph. (i));:and 


(ii1) the amount of any resource expenses renounced by the 
corporation in favour of the taxpayer in respect of the loan or 

"payment at any time, except to the extent that the renuncia- 
tion of those expenses results in a deduction under subpara- 
graph (i) or (ii), shall, for the purposes of this Act, be deemed 
to be a capital gain of the taxpayer from the SISpOstuog by 
the taxpayer of property ‘at ‘that time; 


(b) where the taxpayer receives as consideration for the payment 
or loan property that is not capital property to the taxpayer, 


(i) there shall be deducted in computing the cost to the tax- 
payer of the property at any time the amount of any resource 
expenses renounced by the corporation in the taxpayer’s fa- 
vour in respect of the loan or payment at or before that time, 
and 


(ii) there shall be included in computing the amount referred 
to in paragraph 59(3.2)(d) for a taxation year the amount of 
any resource expenses renounced by the corporation in the 
taxpayer's favour in respect of the loan or payment at any 
time in the year, except to the extent that the amount has 
been deducted under subparagraph (i); and 


(c) where the taxpayer does not receive any property as consid- 
eration for the payment, there shall be included in computing the 
amount referred to in paragraph 59(3.2)(e) for a taxation year 
the amount of any resource expenses renounced by the corpora- 
tion in the taxpayer’s favour in respect of the payment in the 
year, except to the extent that the amount has been deducted 
from the adjusted cost base to the taxpayer of shares of the cor- 
poration under paragraph 53(2)(f.1) in respect of the payment. 
Related Provisions: 53(2)(f)-(f£.2) — Deductions from adjusted cost base — re- 
nounced expenses; 59(3.2)(d), (€)— Recovery of exploration and development ex- 
penses; 59(3.3)(f) — Resource property — amounts included in income; 248(5) — 
Substituted property. See also at the end of s. 66. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


(11) Acquisition of control — Where after March 31, 1977 and 
before November 13, 1981 control of a corporation has been ac- 
quired by a person or persons who did not control the corporation at 
the time when it last ceased to carry on active business, 


(a) the amount by which the Canadian exploration and develop- 
ment expenses incurred by the corporation before it last ceased 
to carry on active business exceeds the total of all amounts oth- 
erwise deductible by the corporation in respect of Canadian ex- 
-ploration and development expenses in computing its income for 
taxation years ending before control was so acquired, ‘shall be 
deemed to have been deductible under this section by the corpo- 
ration in computing its income for taxation years ending before 
control was so, acquired; 


(b) the amount by which the cumulative: Canadian exploration 
expense of the corporation at the ‘time it last ceased to carry on 
active business exceeds the total of amounts otherwise deducted 
under section 66.1 in computing its income. for taxation, years 
ending after that time and before control was so acquired, shall 
be deemed to have been deducted under that section by the cor- 
poration in computing its income for taxation years ending 
before control was so acquired; 


«(c) the amount by which the cumulative Canadian development 
expense of the corporation at the time it last ceased to carry on 
active business exceeds the total of amounts otherwise deducted 
under’ section 66.2 in computing its income for taxation years 
ending after that time and before control was:so acquired, shall 
be deemed to have been deducted under that section by: the cor- 
poration in computing its income for pestion years ending 
before control was so acquired; 


(d) the amount by which the cumulative Ganadian oil and gas 
property expense of the corporation ati the time it last ceased to 
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carry on active business exceeds the total of amounts otherwise 
deducted ‘under section 66.4 in computing its income for’ taxa- 
tion years ending after that time and before control was so ac- 
quired, shall be deemed to have been deducted under that sec- 
tion by the corporation in computing ‘its income for taxation 
years ending before control was so’ acquired; and 


(e),the amount by. which the. foreign exploration and develop- 
ment expenses incurred by the corporation before it last ceased 
to carry on active business exceeds the total of all amounts oth- 
erwise deductible by the ‘corporation in respect of foreign explo- 
ration and development expenses in computing its income for 
taxation years ending before control was so, acquired, shall be 
deemed to have been deductible under this section by the corpo- 
ration in computing its income for taxation years ending before 
control was so acquired. 
Related Provisions: 66(11.3) — Acquisition of control. before 1983;,139.1(18) — 
Holding corporation deemed not to acquire control of insurer on demutualization; 
249(4) — Deemed year end where change of contro] occurs; 256(6)-(9) — Whether 
control acquired. See also at end of s. 66. 


1.T. Application Rules: 29. 
1.T. Technical News: 7 (control by a group — 50/50 arrangement). 


(11.1), (11.2) [Repealed under former Act] 


(11.3) Control — For the purposes of subsections (11) and 
66.7(10), where a corporation acquired control of another corpora- 
tion after November 12, 1981 and before 1983 by reason of the ac- 
quisition of ‘shares of the other corporation pursuant to an agree- 
ment in writing concluded on or before November 12, 1981, it shall 
be deemed to have acquired ‘that control on or before November 12, 
1981. 


Related Provisions: See at end of s. 66. 
1.T., Application, Rules: 29. 


(11.4) Change of control — Where, 


(a) at any time, control of a corporation has been acquired by a 
person or group of persons, 


(b) within the 12-month period that ended immediately before 
that time, the corporation or a partnership of which it was a ma- 
jority interest partner acquired a Canadian resource property or a 
foreign resource property (other than a property that was owned 
by the corporation or partnership or a person that would,.if sec- 
tion 251.1 were read without reference to the definition’ “con- 
trolled” in subsection 251.1(3), be affiliated with the corporation 
throughout the period that began immediately before the, 12- 
month period began and ended at the time the property was/ac- 
quired by the corporation or partnership), and 


(c) immediately before the twelve month period commenced, the 
corporation was nota principal-business, corporation and the 
partnership, if it were a corporation, would. not be a principal- 
business corporation, 


for the purposes of subsection (4) and sections 66.2, 66.21 and 66.4, 
except as those provisions apply for the purposes of section 66.7, 
the property is deemed not to have been acquired by the corporation 
or partnership before that time and is deemed to have been acquired 
by it at that time, except that, where;the property has been disposed 
of by it before that time and not reacquired by it before that time, 
the property is deemed to have been acquired by the corporation or 
partnership immediately before it disposed of the property. 
Related Provisions: 66(11.5) — Where control changed within 12 months of incor- 
poration; 87(2)(§.6) — Amalgamations — continuing corporation; 139.1(18)— Hold- 
ing corporation deemed not to acquire control of insurer on demutualization; 
256(6)-(9) — Whether control acquired. See also at end of s. 66: 


History: The closing words of subsec. 66(11.4) amended by 2001, c- 17, subsec. 
44(6), applicable to taxation years that begin after 2000. The. closing words formerly 
read: 


for the purposes of subsection (4) and sections 66.2 and 66.4, except as those 
provisions apply for the purposes of section 66.7, the property shall be deemed 
not'to have been acquired by the corporation or partnership before that time and 
shall be deemed to have been acquired by it at that time, except that, where the 
property has been disposed of by it before'that time and not reacquired by it 


337 


S. 66(11.4) 


before that time, the property shall be deemed to have been acquired by the cor- 
poration or partnership immediately before it disposed of the property. 


Para. 66(11.4)(b) amended by 1998, c. 19, subsec: 104(3), applicable after April 26, 
1995. The para. formerly read: 


(b) within the twelve month period ending immediately before that time, the cor- 
poration, or a partnership of which it was a majority interest partner (within the 
meaning assigned by subsection 97(3.1)) acquired a Canadian resource property 
or a foreign resource property (other than a property that was owned by the cor- 
poration, partnership or a person or persons related to the corporation throughout 
the period commencing immediately before the twelve month period and ending 
at the time the property was acquired by the corporation’ or partnership), and 


1.T. Technical News: 7 (control by a group — 50/50 arrangement). 


(11.5) Early change of control — For the purpose of subsection 
(11.4), where the corporation referred to in that subsection was in- 
corporated or otherwise formed in the 12-month period referred to 
in that subsection, the corporation is deemed to have been, through- 
out the period that began immediately before the 12-month period 
and ended immediately after it was incorporated or otherwise 
formed, 


(a) in existence; and 


(b) affiliated with every person with whom it was affiliated (oth- 
erwise than because of a right referred to in paragraph 
251(5)(b)) throughout the period that began when it was incor- 
porated or otherwise formed and ended immediately before ‘its 
control was acquired. 

Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 


trol of insurer on demutualization; 256(6)—(9) — Whether control acquired. See also at 
end of s. 66. 


History: Subsec. 66(11.5) amended by 1998, c: 19, subsec. 104(4), applicable to ac- 
quisitions of control that occur after April 26, 1995. The subsec. formerly read: 


(11.5) Change of control within 12 months of incorporation — For the pur- 
poses of subsection (11.4), where the corporation referred to in that subsection 
was incorporated or otherwise formed during the twelve month period referred to 
in that subsection, it shall be deemed to have been, throughout the period com- 
mencing immediately before the twelve month period and ending immediately 
after it was incorporated or otherwise formed, 

(a) in existence; and 


(b) related to the person or persons to whom it was related (otherwise than 
by virtue of a right referred to in paragraph 251(5)(b)) throughout the period 
commencing when it was incorporated or otherwise formed and ending im- 
mediately before control of the corporation was acquired. 


(12) Computation of exploration and development ex- 
penses — In computing a taxpayer’s Canadian exploration and 
development expenses, 


(a) there shall be deducted any amount paid to the taxpayer 
before May 7, 1974 


(i) and after 1971 under the Northern Mineral Exploration 
Assistance Regulations made under an appropriation Act that 
provides for payments in respect of the Northern Mineral 
Grants Program, or 


(ii) pursuant to any agreement entered into between the tax- 
payer and Her Majesty in right of Canada under the Northern 
Mineral Grants Program or the Development Program of the 
Department of Indian Affairs and Northern Development, to 
the extent that the amount has been expended by the taxpayer 
as or on account of Canadian exploration and development 
expenses incurred by the taxpayer; and 


(b) there shall be included any amount, except an amount in re- 
spect of interest, paid by the taxpayer after 1971 and before May 
7, 1974 under the Regulations referred to in subparagraph (a)(i) 
to Her Majesty in right of Canada. 

Related Provisions: 66(12.1) — Limitations, See also at end of s. 66. 

1.T. Application Rules: 29, 


(12.1) Limitations of Canadian exploration and 
development expenses — Except as expressly otherwise pro- 
vided in this Act, 


(a) where as a result of a transaction occurring after May 6, 1974 
an amount has become receivable by a taxpayer at a particular 
time in a taxation year and the consideration given by the tax- 
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payer therefor was property (other than a share ora Canadian 
resource property, or an interest therein or a right thereto) or ser- 
vices, the original cost of which to the taxpayer may reasonably 
be regarded as having been primarily Canadian exploration and 
development expenses of the taxpayer (or would have been so 
regarded if they had been incurred by the taxpayer after 1971 
and before May 7, 1974) or a Canadian exploration expense, 
there shall at that time be included in the amount determined for 
G in the definition “cumulative Canadian exploration expense” 
in subsection 66.1(6) in respect of the taxpayer the amount that 
became receivable by the taxpayer at that time; and 


(b) where as a result of a transaction occurring after May 6, 
1974 an amount has become receivable by a taxpayer at a partic- 
ular time in a taxation year and the consideration given by the 
taxpayer therefor was property (other than a share or a Canadian 
resource property, or an interest therein or a right thereto) or ser- 
vices, the original cost of which to the taxpayer may reasonably 
be regarded as having been primarily a Canadian development 
expense, there shall at that time be included in the amount deter- 
mined for G in the definition “cumulative Canadian develop- 
ment ‘expense’ in subsection 66.2(5) in respect of the taxpayer 
the amount that became receivable by the taxpayer at that time. 


_.. Proposed. Amendment — 66(12.1)(a), (b) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
197(1), will amend paras. 66(12.1)(a) and (b) by substituting, in each, “interest in or a 
right to — or, for civil law, a right in or to — the share or the property” for “interest _ 
therein or a right thereto”, to come into force on Royal Assent. 7 a 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 59(1) — Amounts received as consideration for disposition of 
resource property; 66(15) — Definitions. See also at end of s. 66. 


1.T. Application Rules: 29. 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


(12.2) Unitized oil or gas field in Canada — Where, pursuant 
to an agreement between a taxpayer and another person to unitize 
an oil or gas field in Canada, an amount has become receivable by 
the taxpayer at a particular time after May 6, 1974 from that other 
person in respect of Canadian exploration expense incurred by the 
taxpayer or Canadian exploration and development expenses in- 
curred by the taxpayer (or expenses that would have been Canadian 
exploration and development expenses if they had been incurred by 
the taxpayer after 1971 and before May 7, 1974) in respect of that 
field or any part thereof, the following rules apply: 


(a) there shall, at that time, be included by the taxpayer in the 
amount determined for G in the definition “cumulative Canadian 
exploration expense” in subsection 66.1(6) the amount that be- 
came receivable by the taxpayer; and 


(b) there shall, at that time, be included by the other person in 
the amount referred to in paragraph (c) of the definition “Cana- 
dian exploration expense” in subsection 66.1(6) the amount that 
became payable by that person. 


Related Provisions: 66(15) — Definitions. See also at end of s. 66. 
I.T. Application Rules: 29. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-125R4: Dispositions of resource properties. 


(12.3) Idem — Where, pursuant to an agreement between a tax- 
payer and another person to unitize an oil or gas field in Canada, an 
amount has become receivable by the taxpayer at a particular time 
after May 6, 1974 from that other person in respect of Canadian 
development expense incurred by the taxpayer in respect of that 
field or any part thereof, the following rules apply: 


(a) there shall, at that time, be included by the taxpayer in the 
amount determined for G in the definition “cumulative Canadian 
development expense” in subsection 66.2(5) the amount that be- 
came receivable by the taxpayer; and 
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(b) there; shall, at ‘that time,,be included by the other person in 
the amount referred to in paragraph (a) of the definition “Cana- 
dian development expense” in subsection 66.2(5) the amount 
that became payable by that person. 

Related Provisions: Sce at end of s. 66. 

1.T. Application Rules: 29. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-125R4: Dispositions of resource properties. 


(12.4) Limitation of FEDE — Where, as a result of a transaction 
that occurs after May 6, 1974, an amount becomes receivable by a 
taxpayer at a particular time in a taxation year and the consideration 
given by the taxpayer for the amount receivable is property (other 
than a foreign resource property) or services, the original cost of 
which to the taxpayer can reasonably be regarded as having been 
primarily foreign exploration and development expenses of the tax- 
payer (or would have been so regarded if they had been incurred by 
the taxpayer after 1971 and the definition “foreign exploration and 
development expenses” in subsection (15) were read without refer- 
ence 'to paragraph (k) of that definition), the following rules apply: 


(a) in computing the taxpayer’s foreign exploration and develop- 
ment expenses at that time, there shall be deducted the amount 
receivable by the taxpayer; 


(b) where the amount receivable exceeds the total of the tax- 
payer’s foreign exploration and development expenses incurred 
before that time to the extent that those expenses were not de- 
ducted or deductible, as the case may be, in computing the tax- 
payer’s income for a preceding taxation year, there shall be in- 
cluded in the amount referred to in paragraph 59(3.2)(a). the 
amount, if any, by which the amount receivable exceeds the total 
of 


(i) the taxpayer’s foreign exploration and development ex- 
penses incurred before that time to the extent that those ex- 
penses were not deducted or deductible, as the case may be, 
in computing the taxpayer’s income for a preceding taxation 
year, and 


(ii) the amount, designated by the taxpayer in prescribed 
form filed with the taxpayer’s return of income for the year, 
not exceeding the portion of the amount receivable for which 
the consideration given by the taxpayer was property (other 
than a foreign resource property) or services, the original cost 
of which to the taxpayer can reasonably be regarded as hav- 
ing been primarily 

(A) specified foreign exploration and development ex- 

penses in respect of a country, or 


(B) foreign resource expenses in respect of a country; and 


(c) where an amount is included in the amount referred to in 
paragraph 59(3.2)(a) by virtue of paragraph (b), the total of the 
taxpayer’s foreign exploration and development expenses at that 
time shall be deemed to be nil. 


Related Provisions: 59(3.2)(a) — Income inclusion; 66(12.41), (12.42) — Limita- 
tions of foreign resource expenses; 95(1) — “foreign affiliate”. See also at end of s. 66. 


History: The opening words of subsec. 66(12.4) and para. 66(12.4)(b) amended by 
2001, c: 17, subsecs. 44(7); (8), applicable to taxation years that begin after 2000.. The 
opening words and the para. formerly read 


(12.4) Limitation of foreign exploration and development expenses — 
Where, as a result of a transaction occurring after May 6, 1974, an amount has 
become receivable by a taxpayer at’a particular time in a taxation year and the 
consideration given by the taxpayer therefor was property, (other than a foreign 
resource property) or services, the original cost of which to the taxpayer may 
reasonably be regarded as having been primarily foreign exploration and devel- 
opment expenses of the taxpayer (or would have been so regarded if they had 
been incurred by the taxpayer after 1971), the following rules apply: 


(b) where the amount receivable exceeds the total of the taxpayer’s foreign 
exploration and development expenses incurred before that time to the ex- 
tent that those expenses were not deducted or deductible, as the case may be, 
in computing the taxpayer’s income for a previous taxation year, there shall 
be included in the amount referred to in paragraph 59(3.2)(a) the amount by 
which 


(i) the amount receivable 
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exceeds 


(ii) the total of the taxpayer’s foreign exploration and development ex- 
penses incurred by the taxpayer before that time to the extent that those 
expenses were not deducted or deductible, as the case may be, in com- 
puting the taxpayer’s income for a previous taxation year; and 


I.T. Application Rules: 29. 


(12.41) Limitations of foreign resource expenses — Where 
a particular amount described in subsection (12.4) becomes receiva- 
ble by a taxpayer at a particular time, there shall at that time be 
included in the value determined for G in the definition “cumulative 
foreign resource expense” in subsection 66.21(1) in respect of the 
taxpayer and a country the amount designated under subparagraph 
(12.4)(b)(ii) by the taxpayer in respect of the particular amount and 
the country. 


Related Provisions: 66(12.42) — Partnerships; 66.21(1)‘cumulative foreign re- 
source expense”G. 


History: Subsec. 66(12.41) added by 2001, c. 17, subsec. 44(9), applicable to taxation 
years that begin after 2000. 


(12.42) Partnerships — For the purposes of subsections (12.4) 
and (12.41), where a person or partnership is a member of a particu- 
lar partnership and a particular amount described in subsection 
(12.4) becomes receivable by the particular partnership in a fiscal 
period of the particular partnership, 


(a) the member’s share of the particular amount is deemed to be 
an amount that became receivable by the member at the end of 
the fiscal period; and 


(b) the amount deemed by paragraph (a) to be an amount receiv- 
able by the member is deemed to be an amount 


(i) that is described in subsection (12.4) in respect of the 
member, and 


(ii) that has the same attributes for the member as it did for 
the particular partnership. 


History: Subsec. 66(12.42) added by 2001, c. 17, subsec. 44(9), applicable to fiscal 
periods that begin after 2000. 


(12.5) Unitized oil or gas field in Canada — Where, pursuant 
to an agreement between a taxpayer and another person to unitize 
an. oil or gas field in Canada, an amount has become receivable by 
the taxpayer at a particular time from that other person in respect of 
Canadian oil and gas property expense incurred by the taxpayer in 
respect of that field or any part thereof, the following rules apply: 


(a) there shall, at that time, be included by the taxpayer in. the 
amount determined for G in the definition “cumulative Canadian 
oil and gas property expense” in subsection 66.4(5) the amount 
that became receivable by the taxpayer; and 


(b) there shall, at that time, be included by the other person in 
the amount referred to in paragraph (a) of the definition “Cana- 
dian oil and gas property expense” in subsection 66.4(5) the 
amount that became payable by that person. 


Related Provisions: See at end of s. 66. 
I.T. Application Rules: 29. 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


(12.6) Canadian exploration expenses to flow-through 
shareholder — Where a person gave consideration under an 
agreement to a corporation for the issue of a flow-through share of 
the corporation and, in the period that begins on the day the agree- 
ment was made and ends 24 months after the end of the month that 
includes that day, the corporation incurred Canadian exploration ex- 
penses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calen- 
dar year that begins after the period, renounce, effective on the day 
on which the renunciation is made or on an earlier day set out in the 
form prescribed for the purposes of subsection (12.7), to the person 
in respect of the share the amount, if any, by which the part of those 
expenses that was incurred on or before the effective date of the 
renunciation (which part is in this subsection referred to as the 
“specified expenses”) exceeds the total of 
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ment to a-corporation for the issue of a 
corporation and, in the period that begins ( 


: a auion may, 
(12.68) in respect of the share 
dar year that begins after 
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€ period, re 


day on which the renunciation is made or on 


Dy 


Canadian development 
expenses as CEE (“reclassified CDE”). The reclassified CDE is deemed, for the pur- 
poses of the Act, to be incurred by the taxpayer at the time of the reclassification and 
not at the time the reclassified CDE was actually incurred. To ensure that expenses 
actually incurred before a flow-through share agreement is entered into cannot be 
renounced under a flow-through share agreement, subsection 66(12.6) is amended, 
applicable to renunciations made after December 20, 2002, to exclude reclassified 
CDE from CEE that may be renounced by a corporation to its flow-through 
shareholders. ; 


(a) the assistance that the corporation has received, is entitled to 
receive or can reasonably be expected to receive at any time, and 
that can reasonably be related to the specified expenses or to 
Canadian exploration activities to which the specified expenses 
relate (other than assistance that can reasonably be related to ex- 
penses referred to in paragraph (b) or (b.1)), 


(b) all specified expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, 


(b.1) all specified expenses each of which is a cost of, or for the 
use of, seismic data 


(i) that had been acquired (otherwise than as a consequence 
of performing work that resulted in the creation of the data) 
by any other person before the cost was incurred, 


(ii) in respect of which a right to use had been acquired by 
any other person before the cost was incurred, or 


(iii) all or substantially all of which resulted from work per- 
formed more than one year before the cost was incurred, and 


(c) the total of amounts that are renounced on or before the date 
on which the renunciation is made by any other renunciation 
under this subsection in respect of those expenses, 


but not in any case’ 


(d) exceeding the amount, if any, by which the consideration for 
the share exceeds the total of other amounts renounced under 
this subsection or subsection (12.601) or (12.62). in respect of 
the share on or before the day on which the renunciation is 
made, or . 


(e) exceeding the amount, if any, by which the cumulative Cana- 
dian exploration expense of the corporation on the effective date 
of the renunciation computed before taking into account any 
amounts renounced under this subsection on the date on which 
the renunciation is made, exceeds the total. of all amounts re- 
nounced under this subsection in respect of any other share 


(i) on the date on which the renunciation is made, and 


Income Tax Act, Part I, Division B 


(ii) effective on or before the effective’ date of the 
‘renunciation. on 
Related Provisions: 40(12), 54“exemption threshold” — Deemed cost of flow- 
through share on donation to charity; 66(12.601), (12.602) — Flow-through share rules 
for first $2 million of Canadian development expenses; 66(12.61) — Effect of renunci+ 
ation of Canadian exploration expense; 66(12.62)(d) — Canadian development eX> 
penses to flow-through shareholder, 66(12.64)(c) — Canadian oil and gas property ex- 
penses to flow-through shareholder; 66(12.66) — Expense in the first 60 days of the 
year; 66(12.67) — Restriction on renunciation; 66(12.68) — Filing’ selling instruments; 
66(12.69) — Filing re partners; 66(12.7) — Filing; 66(12.71) — Restriction on renun- 
ciation; 66(12.73) — Adjustment in renunciation; 66(12.741) — Late renunciation; 
66(16) — Partnership deemed to be a person; 66(19) — Renunciation by member of 
partnership, etc.; 66.3(3) — Cost of flow-through shares; 66.3(4)(a)(ii)(B) — Paid-up 
capital; 87(4.4) — Amalgamations — flow-through shares; 110.6(1)“investment ex- 
pense”(d) — effect of renunciation on capital gains exemption; 127(9)“investment tax 
credit’(a.2), 127(9)“flow-through mining expenditure”(c), (d) — Investment tax credit; 
127(9)“pre-production mining expenditure’(b) — Whether pre-production mining ex- 
penditures can be renounced; 163(2.2) — False statement or omissions — penalty; 
211.91 — Tax on issuer using one-year look-back rule; 248(1)‘‘specified future’ tax 
consequence”(b) — Reduction under 66(12.73) is a specified future tax consequence; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to be assis- 
tance; 248(18), (18.1) — GST or QST — repayment of input tax credit or refund. See 

also at end of s. 66. 


History: The portion of subsec. 66(12.6) before para. (c) amended, para. (b.1), added 
and para. (d) amended by 1997, c. 25, subsecs. 13(2)—(4); the portion before para. (c) 
applicable to expenses incurred after February 1996, para. (b.1) applicable to costs in- 
curred after March 5, 1996, other than costs incurred under an agreement in writing 
made before March 6, 1996, and para. (d) applicable to renunciations made after 1998. 
The amended portions formerly read: 


» (12.6) Where a person gave consideration under an agreement to a corporation 
for the issue of a flow-through share of the corporation and, during the period 
beginning on the day the agreement was entered into and ending 24 months after 
the end of the month that included that day, the corporation incurred Canadian 
exploration expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar year begin- 
ning after that period, renounce, effective on the date on which the renunciation 
is made or on an earlier date set out in the form prescribed for the purposes of 
subsection (12.7), to the person in respect of the share the amount, if any, by 
which those expenses incurred by it during that period and on or before the ef- 
fective date of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or may reasona- 
bly be expected to receive at any time, and that may. reasonably be related to 
those expenses or to Canadian exploration activities to which those expenses 
relate (other than assistance that may reasonably be attributable to expenses 
referred to in paragraph (b)), 


(b) any of those expenses that are prescribed Canadian exploration and de- 
velopment overhead expenses of the corporation, and 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced under this subsection or subsection 
(12.601), (12.62) or (12.64) in respect of the share on or before the date on which 
the renunciation is made, or 


The opening words of subsec. 66(12.6) amended by 1994, c. 8, subsec. 5(3), applicable 
to expenses incurred after February 1986. They formerly read: 


(12.6) Where a person gave consideration under an agreement to a corporation 
for the issue of a flow-through share of the corporation and, during the. period 
beginning on the day the agreement was entered into and ending 24 months after 
the end of the month that included that day, the corporation incurred Canadian 
exploration expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar year begin- 
ning after that period, renounce, effective on the date on which the renunciation 
is made or on an earlier date set out in the form prescribed for-the purposes of 
subsection (12.7), to the person in respect of the share the amount, if any, by 
which those expenses incurred by it during that period and on or before the ef- 
fective date of the renunciation exceed, the total of 


Para. 66(12.6)(d) amended by 1994, c. 8, subsec. 5(4), applicable to expenses incurred 
after December 2, 1992. Para. (d) formerly read: 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this 
subsection or subsection (12.62) or (12.64) on or before the date on which the 
renunciation is made, or 


Selected Cases [subsec. 66(12.6)]: Jes Investments Ltd. v. R., [2007] 1 C.T.C. 
2123 (TCC) (Capital loss allowed where shares never acquired flow-through status). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


Regulations: 228 (information return); 1206(1), (4.1), (4.2) (prescribed Canadian ex- 
ploration and development overhead expenses, for 66(12.6)(b)). 


1.T. Technical News: 41 (donation of flow-through shares). 
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Forms: 12, SCH. 12: Resource-related deductions; T100: Instructions for the flow- 


through share program [guide]; T101: Statement of resource expenses; T101A: Claim | 


for renouncing CEEs and CDEs; T101B: Adjustments to CEEs and CDEs previously 
renonouced:; T101C: Part XII.6 tax retum; T101D: Summary of ‘assistance; T1229: 
Statement of resource expenses and ‘depletion allowance; T5013A: Statement of part- 
nership income for tax shelters and renounced resource’ expenses. 


(12.601) Flow-through share rules for first $1 million of 
Canadian development expenses — Where 


(a) a person gave consideration under an agreement to a corpora- 
tion for the issue of a flow-through share of the. corporation, 


(a.1) the corporation’s taxable ‘capital amount at the time the 
consideration was: given was not more than $15,000,000, and 


(b) during the period beginning on the later of December 3, 1992 
and the particular day the agreement was entered into and end- 
ing on the day that is 24 months after the end of the month that 
included that particular day, the corporation incurred Canadian 
development expenses described in paragraph (a) or (b) of the 
definition ‘Canadian, development expense’ in subsection 
66.2(5) or that would be described in paragraph (f) of that defi- 
nition if the words “paragraphs (a) to (e)’” in that paragraph were 
read.as “paragraphs (a) and (b)”, 


the corporation may, after it complies: with subsection (12.68) in 
respect of the share and before March of the first calendar year that 
begins after that period, renounce, effective on.the.day on which the 
renunciation is made.or on an earlier day set,out in.the form. pre- 
scribed for the purposes. of subsection. (12.7),,to the person, in, re- 
spect. of the share the. amount, if, any, by, which. the part of those 
expenses that. was. incurred on or before the effective date of the 
renunciation (which. part is in this subsection, referred, to as the 
“specified expenses’) exceeds the total of 


(c) the assistance that the corporation has received, is entitled to 
receive, or can reasonably be expected to receive at any time, 
and that can reasonably be related to the specified expenses or 
Canadian development activities to which the specified expenses 
relate (other than’ assistance that can reasonably be related to ex- 
penses' referred to in paragraph (d)), 


(d) all specified expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, and 


(e) all amounts that are renounced on or before the day on which 
the renunciation is made by any other renunciation under this 
subsection or subsection (12.62) in respect of those expenses. 


Related Provisions: 66(12.6011) — Meaning of “taxable capital amount’ for 
66(12.601)(a.1); 66(12.602) — Restriction; 66(12.62)(c), (d) — Canadian development 
expenses to flow-through shareholder; 66(12.64)(c) — Canadian oil and gas property 
expenses to, flow-through shareholder; 66(12.66) — Expenses in first, 60 days of fol- 
lowing year; 66(12.67) — Restrictions on renunciation; 66(12.69) — Filing re partners, 
66(12.7) — Filing; 66(12.71) — Restriction on renunciation; 66(12.73) — Adjustment 
in renunciation; 66(12.741)— Late renunciation; 66(16) — Partnership deemed to be a 
person; 66(19) — Renunciation by member of partnership, etc.; 66.1(6)“restricted ex- 
pense’’(c) — inclusion of renounced. expenses; 66.3(4)(a)(ii)(B) — Paid-up capital; 
87(4.4) — Amalgamations; 110.6(1)“investment expense”(d) — Effect of renunciation 
on capital gains exemption; 163(2.2) — False statements or omissions — penalty; 
211.91 — Tax on issuer using one-year look-back rule; 248(1)“specified future tax 
consequence”’(b) = Reduction under 66(12.73)-is a specified future tax consequence. 


History: The portion of subsec. 66(12.601) before para. (b) amended by 1997, c. 25, 
subsec. 13(5), applicable to renunciations made ‘after March 5, 1996, other than a re- 
nunciation made before 1999 in respect of consideration given 
(a) before March 6, 1996; or 
(b) under. an agreement in writing made before March 6, 1996 or under. the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 
That portion formerly read: 
(12.601) Where 


(a) a person gave consideration under an agreement to a corporation for the 
issue of a flow-through share of the corporation, and*’ 


The portion of ‘subsec. 66(12.601) between paras. (b) and (e) amended by 1997, c. 25, 
subsec. 13(6), applicable to expenses incurred after December 2, 1992. That portion 
formerly read: WG nf 


the corporation may, after it complies with subsection (12.68) in respect of the 
share and before March’ of the first calendar-year beginning after that period, 


S. 66(12.6013) 


renounce, effective on the day on which the renunciation is made or on an earlier 
day set out in the form prescribed for the purposes of subsection (12.7), to the . 
person in respect of the share the amount, if any, by which those expenses in- 
curred by it during that period and on or before the effective date of the renuncia- 
tion exceed the total of ; 


(c) the assistance that it has received, is entitled to receive, or can reasonably 
be expected to receive at any time, and that can reasonably be related 'to 
those expenses or Canadian development activities to which those expenses 
relate (other than assistance that can reasonably be attributable to expenses 
referred to: in' paragraph (b)), 


(d) any of those expenses that are prescribed Canadian exploration and de- 
velopment overhead expenses of the corporation, and 


Subsec. 66(12.601) added by 1994, c. 8, subsec. 5(5), applicable to expenses incurred 
after December 2, 1992. 


Regulations: 1206(1), (4:1), (4.2) (prescribed Canadian exploration and development 
overhead expenses, for 66(12.601)(d)). : 


Forms: T2 SCH 12: Resource-related deductions; T100: Instructions for the flow- 
through share program [guide]; T101: Statement of resource expenses; T101A: Claim 
for renouncing CEEs and CDEs; T101B: Adjustments to CEEs and CDEs previously 
renonouced; T101C: Part XII.6, tax’ return;,;T101D: Summary of assistance; T1229: 
Statement of resource expenses and. depletion allowance; T5013A: Statement of part- 
nership income for tax shelters and renounced resource expenses. 


(12.6011) Taxable capital amount — For the purpose of subsec- 
tion (12.601), a particular corporation’s taxable capital amount at 
any time is the total of 


(a) its taxable capital employed in Canada for its last taxation 
year that ended more than 30 days before that time, and 


(b) the total of all amounts each of which is the taxable capital 

employed in Canada of another corporation associated at that 

time with the particular corporation for the other corporation’s 

last taxation year that ended more than 30 days before that time. 
Related Provisions: 66(12.6012) — Meaning of taxable capital employed in Can- 
ada; - 66(12.6013) — Effect’ of amalgamation -or ‘merger; 256 — Associated 
corporations. 


History: Subsec, 66(12.6011) added. by, 1997,,¢..25, subsec. 13(7), applicable after 
March 5, 1996, except that the amount determined under subsec. (12.6011) in respect 
of a renunciation by a corporation shall be determined as if each other corporation 
associated with the corporation were not so associated where the renunciation was 
made before 1999 in respect of consideration given 


(a) before December 6, 1996; or P 
(b) under an agreement in writing made before December 6, 1996 or under the 
terms of a prospectus, preliminary prospectus, registration statement, . offering 


memorandum or notice filed before December 7, 1996 with a public authority in 
Canada in accordance with securities legislation of a province. 


(12.6012) Taxable capital employed in Canada — For the 
purpose of determining a corporation’s taxable capital amount at a 
particular time under subsection (12.6011) and for the purpose of 
subsection (12.6013), a particular corporation’s taxable capital em- 
ployed in Canada for a taxation year is the amount that would be its 
taxable capital employed-in Canada for'the year, determined in ac- 
cordance with subsection 181.2(1) and without reference to the por- 
tion of its investment allowance (as determined under ‘subsection 
181.2(4)) that,is attributable to shares of the capital. stock of, divi- 
dends payable by, or indebtedness of, another corporation that 


(a) was not associated with the particular corporation at the par- 
ticular time; and 


(b) was associated with the particular corporation at the end of 
the particular corporation’s last taxation year that ended more 
than 30 days before that time. 

Related Provisions: 256 — Associated corporations. 


History: Subsec. 66(12.6012) added by 1997, c. 25, subsec. 13(7), applicable after 
March 5, 1996. 


(12.6013) Amalgamations and mergers — For the purpose of 
determining the taxable capital amount at a particular time under 
subsection (12.6011) of any corporation and for the purpose of this 
subsection, a particular corporation that‘ was ‘created as a conse- 
quence of an amalgamation or merger of other corporations (each of 
which is in-this'subsection referred: to as, a “predecessor corpora- 
tion”), and that does not have a taxation year that ended more than 
30 days-before.the particular time, is deemed to have taxable capital 
employed. in Canada for a taxation year, that,ended more than 30 
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days before the particular time equal to the total of all amounts each 
of which is the taxable capital employed in Canada of a predecessor 
corporation for its last taxation year that ended more than 30 days 
before the particular time. 


History: Subsec. 66(12.6013) added by 1997, c. 25, subsec. 13(7), applicable after 
March 5, 1996. 


(12.602) Idem — A corporation shall be deemed not to have re- 
nounced any particular amount under subsection (12.601) in respect 
of a share where 


(a) the particular amount exceeds the amount, if any, by which 
the consideration for the share exceeds the total of other 
amounts renounced in respect of the share under subsection 
(12.6), (12.601) or (12.62) on or before the day on which the 
renunciation is made; 


(b) the particular amount exceeds the amount, if any, by which 


(i) the cumulative Canadian development expense of the cor- 
poration on the effective date of the renunciation, computed 
before taking into account any amounts renounced under 
subsection (12.601) on the day on which the renunciation is 
made, 


exceeds 


(ii) the total of all amounts renounced under subsection 
(12.601) by the corporation in respect of any other share 


(A) on the day on which the renunciation is made, and 


(B) effective on or before the effective date of the renun- 
ciation; or 
(c) the particular amount relates to Canadian development ex- 
penses incurred by the corporation in a calendar year and the 
total amounts renounced, on or before the day on which the re- 
nunciation is made, under subsection (12.601) in respect of 


(i) Canadian development expenses incurred by the corpora- 
tion in that calendar year, or 


(ii) Canadian development expenses incurred in that calendar 
year by another corporation associated with the corporation 
at the time the other corporation incurred such expenses 


exceeds $1,000,000. 
Related Provisions: 66(12.66) — Expenses in first 60 days of following year. 


History: Para. 66(12.602)(a) amended by 1997, c. 25, subsec. 13(8), applicable to re- 
nunciations made after 1998. Para. (a) formerly read: 


(a) the particular amount exceeds the amount, if any, by which the consideration 
for the share exceeds the total of other amounts renounced in respect of the share 
under subsection (12.6), (12.601), (12.62) or (12.64) on or before the day on 
which the renunciation is made; 


The closing words of para. 66(12.602)(c) amended by 1997, c. 25, subsec. 13(9), appli 
cable to renunciations made after March 5, 1996, other than a renunciation made before 
1999 in respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or under the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 


The closing words formerly read: 
exceeds $2,000,000. 


Subsec. 66(12.602) added by 1994, c. 8, subsec. 5(5), applicable to expenses incurred 
after December 2, 1992. 


(12.61) Effect of renunciation — Subject to subsections (12.69) 
to (12.702), where under subsection (12.6) or (12.601) a corpora- 
tion renounces an amount to a person, 


(a) the Canadian exploration expenses or Canadian development 
expenses to which the amount relates shall be deemed to be Ca- 
nadian exploration expenses incurred in that amount by the per- 
son on the effective date of the renunciation; and 


(b) the Canadian exploration expenses or Canadian development 
expenses to which the amount relates shall, except for the pur- 
poses of that renunciation, be deemed on and after the effective 
date of the renunciation never to have been Canadian explora- 


Income Tax Act, Part'I, Division B 


tion expenses or Canadian development expenses incurred ‘by 

the corporation. nia 
Related Provisions: 66(16) — Partnership deemed to be a person; 66(17) — Non- 
arm’s length partnerships; 127(9)“investment tax credit’(a.2), 127(9)“flow-through 
mining expenditure” — Investment tax credit. See also at end of s. 66. 


History: The opening words of subsec. 66( 12.61) amended by 1997, c. 25, subsec. 
13(10), applicable to renunciations made after 1998. The opening words formerly read: 


(12.61) Subject to subsections (12.69) to (12.701), where under subsection (12.6) 
or (12.601) a corporation renounces an amount to a person, 


Subsec. 66(12.61) amended by 1994, c. 8, subsec. 5(5), applicable to expenses incurred 
after December 2, 1992. Subsec. (12.61) formerly read: 

(12.61) Subject to subsections (12.69) to (12.701), where under subsection (12.6) 

a corporation renounces an amount to a person, 


(a) the Canadian exploration expenses to which the amount relates shall be 
deemed to be Canadian exploration expenses incurred in that amount by the 
person on the effective date of the renunciation; and 


(b) the Canadian exploration expenses to which the amount relates shall, ex- 
cept for the purpose of that renunciation, be deemed on and after the effec- 
tive date of the renunciation never to have been Canadian exploration ex- 
penses incurred by the corporation. 


That portion of subsec. 66(12.61) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 38(3), applicable after July 13, 1990. That portion formerly read: 


(12.61) Where a person renounces an amount to a person under subsection 
(12.6), 


(12.62) Canadian development expenses to flow-through 
shareholder — Where a person gave consideration under an 
agreement to a corporation for the issue of a flow-through share of 
the corporation and, in the period that begins on the day the agree- 
ment was made and ends 24 months after the end of the month that 
includes that day, the corporation incurred Canadian development 
expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calen- 
dar year that begins after the period, renounce, effective on the day 
on which the renunciation is made or on an earlier day set out in the 
form prescribed for the purposes of subsection (12.7), to the person 
in respect of the share the amount, if any, by which the part of those 
expenses that was incurred on or before the effective date of the 
renunciation (which part is in this subsection referred to as the 
“specified expenses”) exceeds the total of 


(a) the assistance that the corporation has received, is entitled to 
receive, or can reasonably be expected to receive at any time, 
and that can reasonably be related to the specified expenses or to 
Canadian development activities to which the specified expenses 
relate (other than assistance that can reasonably be related to ex- 
penses referred to in paragraph (b) or (b.1)), 


(b) all specified expenses that are prescribed Canadian explora- 
tion and development overhead expenses of the corporation, 


(b.1) all specified expenses that are described in paragraph (e) of 
the definition “Canadian development expense” in subsection 
66.2(5) or that are described in paragraph (f) of that definition 
because of the reference in the latter paragraph to paragraph (e), 
and 


(c) the total of amounts that are renounced on or before the day 
on which the renunciation is made by any other renunciation 
under this subsection or subsection (12.601) in respect of those 
expenses, 


but not in any case 


(d) exceeding the amount, if any, by which the consideration for 
the share exceeds the total of other amounts renounced in re- 
spect of the share under this subsection or subsection (12.6) or 
(12.601) on or before the day on which the renunciation is made, 
or 


(e) exceeding the amount, if any, by which the cumulative Cana- 
dian development expense of the corporation on the effective 
date of the renunciation computed before taking into account 
any amounts renounced under this subsection on the date on 
which the renunciation is made, exceeds the total of all amounts 
renounced under this subsection in respect of any other share 


(i) on the date on which the renunciation is made, and 
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(ii). effective on or before the rnin date of the 
renunciation. 


Related Provisions: 66(12.601), (12.602) — Flow-through share rules for first $2 
million of Canadian development expenses; 66(12.63) — Effect, of renunciation of Ca- 
nadian development expense; 66(12.64)(c) — Canadian. oil and gas property expenses 
to flow-through shareholder; 66(12.67) — Restriction on renunciation; 66(12.68) — 
Filing selling instruments; 66(12.69)— Filing re partners; 66(12.7) — Filing; 
66(12.71) — Restriction on renunciation; 66(12.73) — Adjustment in renunciation; 
66(12,741) — Late renunciation; 66(16)— Partnership deemed .to be.a_ person; 
66(19) — Renunciation. by member of partnership, etc.; 66.1(6)“‘restricted _ ex- 
pense’’(c) — Inclusion of amount renounced; 66.2(5) — Definitions; 66.3(3) — Cost of 
flow-through shares; 66.3(4)(a)(ii)(B) — Paid-up capital; 87(4.4) — Flow-through 
shares; 110.6(1)“investment expense”(d) — effect of renunciation on capital gains ex- 
emption; 163(2.2) — False statement or omissions — penalty; 248(16), (16.1) — GST 
or QST input tax credit/refund and rebate deemed to be assistance; 248(18), (18.1) — 
GST or QST — repayment of input tax credit or refund. See also.at end of s. 66. 


History: The portion of subsec. 66(12.62) before para. (c) amended by 1997, ¢. 25, 
subsec. 13(11), applicable to expenses incurred after February 1996. This portion for- 
merly read: 


(12.62) Where a person gave consideration under an agreement to a corporation 
for the issue of a flow-through share of the corporation and, during the period 
beginning on the day the agreement was entered into and ending 24 months after 
the end of the month that included that day, the corporation incurred Canadian 

“development expenses, the corporation may, after it complies with subsection 
(12.68) in respect of the share and before March of the first calendar year begin- 

- ning after that period, renounce, effective on the date on which the renunciation 
is made or on an earlier date set out in the form prescribed for the purposes of 
subsection (12.7), to the person in respect of the share the amount, if any, by . 
which those expenses incurred by it during that period and on or before the ef- 
fective date of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or may reasona- 
bly be expected to receive at any time, and that may reasonably be related to 
those expenses or to Canadian development activities to which those ex- 
penses relate (other than-assistance that may reasonably be attributable to 
expenses referred to in paragraph (b)), 


(b) any of those expenses that are prescribed Canadian exploration and de- 
velopment overhead expenses, of the corporation, and 


Para. 66(12.62)(b.1) added by 1997, c. 25, subsec. 13(12), applicable to renunciations 
made after March 5, 1996, other than.a renunciation made before 1999 in respect of 
consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or under the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 


Para. 66(12:62)(d) amended by 1997, ¢.:25, subsec..13(13), applicable to renunciations 
made after 1998. Para. (d) formerly read: 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this | 
subsection or subsection (12.6), (12.601) or (12.64) on or before ‘the date on 
which the renunciation is made, or 


The opening words of subsec. 66(12.62) amended by 1994, c. 8, subsec. 5(6),:applica- 
ble to expenses incurred after February 1986. They formerly read: 


(12.62) Where a person has given consideration under an agreement to a corpo- 
ration for the issue of a flow-through share of the corporation and, during the 
period commencing on the day the agreement was entered into and ending 24 
months after the end of the month that included that day, the corporation has 
incurred Canadian development expenses, the corporation may, after it has com- 
plied with subsection (12.68) in respect of the share and within that' period or 
within 30 days thereafter, renounce, effective on the date on which the renuncia- 
tion is made or on such earlier date as may be set out in the form prescribed for 
the purposes of subsection (12.7), to the person in respect of the share the 
amount, if any, by which those expenses incurred by it during that period and on 
or before the effective date of the renunciation exceed the total of 


That portion of subsec. 66(12.62) between paras. (b) and (e) amended by 1994, c. 8, 
subsec. 5(7), applicable to expenses incurred after December 2, 1992. That portion for- 
merly read: 


(c) the total of amounts that are renounced on or before the date on which the 
renunciation is made by any other renunciation under this subsection in respect 
of those expenses, 


but not in any case 


(d) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this 
subsection or subsection (12.6) or (12.64) on or before the, date on which the 
renunciation is made, or 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


S. 66(12.64) 


Regulations: 228 (information return); 1206(1), (4.1), (4:2) (prescribed Canadian ex- 
ploration and development overhead expenses, for 66(12.62)(b)). 


Forms: T2 SCH 12: Resource-related deductions; T100: Instructions for the flow- 
through share program [guide]; T101: Statement of resource expenses; T101A: Claim 
for renouncing CEEs and CDEs; T101B: Adjustments to CEEs and CDEs previously 
renonouced;, T101C; Part XII.6 tax return;.T101D: Summary. of assistance; T1229: 
Statement of resource expenses and depletion allowance; T5013A: Statement of part- 
nership income for tax shelters and renounced resource expenses. 


(12.63) Effect of renunciation — Subject to subsections 
(12.691) to (12.702), where under subsection (12.62) a corporation 
renounces an amount to a person, 


: ‘Proposed. Amendment - ~- oe oy eda words - 


i a4 


(2 69) to (2: 702), if ae subsection 2 a a corporation 1 re- 


Ses 


nounces - an amount. oo a person, 


Application: The July 16, 2010 draft legislation a 1 Ce ba 310), 
nd the opening words of subsec. 66(12. 63) to read as sais paheon to 
nS ee ye Deen 20,2002. : 


ibsection 66(12. 63) ae that Spauadlat de- / 
bet atraiy epelises Beeheuncel under sub: ction 66(12. 62) by a corporation toa per- 
d to have been curred by that person on the effective date a8 the 
i incurr d by the corporation. oe . 


) vides that it is subject to subsections 66(12. 69 1) to 
ction -66(12. 63) is amended, applicable. to renunciations made after 
002, to provide that it is subject to subsections. 66(12.69) to (12,702). 


(a) the Canadian development expenses to which the amount re- 
lates shall be deemed to be Canadian development expenses in- 
curred in that amount by the person on the effective date of the 
renunciation; and 


(b) the Canadian development expenses to which the amount re- 
lates shall, except for the purposes of that renunciation, be 
deemed on and after the effective date of the renunciation never 
to have been Canadian development expenses incurred by the 
corporation. 


Related Provisions: 66(16) — Partnership deemed to be a person; 66,.2(5) — Defi- 
nitions. See also at end of s. 66. 


History: That portion of subsec. 66(12.63) preceding para. (a) amended by 1997, c. 
25, subsec. 13(14), applicable to renunciations made after 1998. That portion formerly 
read: 


(12.63) Subject to subsections (12.69) to (12.701), where under subsection 
(12.62) a corporation renounces an amount to. a person, 


That portion of subsec. 66(12:63) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c.. 49), subsec. 38(4), applicable after July 13, 1990. That portion formerly, read: 


(12.63) Where a corporation renounces an amount to a person under subsection 
(12.62), 


(12.64) [Repealed] 


History: Subsec. 66(12.64) repealed by 1997, c. 25, subsec. 13(15), applicable to re- 
nunciations made after March 5, 1996, other than a renunciation made before 1999 in 
respect of consideration given 


(a) before March 6, 1996; or 


(b) under an agreement in writing made before March 6, 1996 or under the terms 
of a prospectus, preliminary prospectus, registration statement, offering memoran- 
dum or notice filed before March 6, 1996 with a public authority in Canada in 
accordance with securities legislation of a province. 


Subsec. (12.64) formerly read: 


(12.64) Canadian oil and gas property expenses to flow-through share- 
holder — Where a person gave consideration under an agreement to a corpora- 
tion for the issue of a flow-through share of the corporation and, during the pe- 
tiod beginning on the day the agreement was entered into and ending 24 months 
after the end of the month that included that day, the corporation incurred Cana- 
dian oil and gas property expenses, the corporation may, after it complies with 
subsection (12.68) in respect of the share and before March of the first calendar 
year beginning after that period, renounce, effective on the date on which the 
renunciation is made or on an earlier date set out in the form prescribed for the 
purposes of subsection (12.7), to the person in respect of the share the amount, if 
any, by which those expenses incurred by it during that period and on or before 
the effective date of the renunciation exceed the total of 


(a) the assistance that it has received, is entitled to receive, or may reasona- 
bly be expected to receive at any time, and that may reasonably be related to 
those expenses, and 
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(b) the total of amounts that are renounced on or before the date on which 
the renunciation is made by any other renunciation under this subsection in 
respect of those expenses, 


but not in any case 


(c) exceeding the amount, if any, by which the consideration for the share 
exceeds the total of other amounts renounced in respect of the share under 
this subsection or subsection (12.6), (12.601) or (12.62) on or before the date 
on which the renunciation is made, or 

(d) exceeding the amount, if any, by which the cumulative Canadian oil and 
gas property expense of the corporation on the effective date of the renuncia- 
tion computed before taking into account any amounts renounced under this 
subsection on the date on which the renunciation is made, exceeds the total 
of all amounts renounced under this subsection in respect of any other share 


(i) on the date on which the renunciation is made, and 
(ii) effective on or before the effective date of the renunciation. 


The opening words of subsec. 66(12.64) amended by 1994, c. 8, subsec. 5(8), applica- 
ble to expenses incurred after February 1986. They formerly read: 


(12.64) Where a person has given consideration under an agreement to a corpo- 
ration for the issue of a flow-through share of the corporation and, during the 
period commencing on the day the agreement was entered into and ending 24 
months after the end of the month that included that day, the corporation has 
incurred Canadian oil and gas property expenses, the corporation may, after it 
has complied with subsection (12.68) in respect of the share and within that pe- 
riod or within 30 days thereafter, renounce, effective on the date on which the 
renunciation is made or on such earlier date as may be set out in the form pre- 
scribed for the purposes of subsection (12.7), to the person in respect of the share 
the amount, if any, by which those expenses incurred by it during that period and 
on or before the effective date of the renunciation exceed the total of 


Para. 66(12.64)(c) amended by 1994, c. 8, subsec. 5(9), applicable to expenses incurred 
after December 2, 1992. Para. (c) formerly read: 


(c) exceeding the amount, if any, by which the consideration for the share ex- 
ceeds the total of other amounts renounced in respect of the share under this 
subsection or subsection (12.6) or (12.62) on or before the date on which the 
renunciation is made, or 


(12.65) [Repealed] 
History: Subsec. 66(12.65) repealed by 1997, c. 25, subsec. 13(15), applicable on the 
same basis as the repeal of 66(12.64). Subsec, (12.65) formerly read: 


(12.65) Effect of renunciation — Subject to subsections (12.69) to (12.701), 
where under subsection (12.64) a corporation renounces an amount to a person, 


(a) the Canadian oil and gas property expenses to which the amount relates 
shall be deemed to be Canadian oil and gas property expenses incurred in 
that amount by the person on the effective date of the renunciation; and 


(b) the Canadian oil and gas property expense to which the amount relates 
shall, except for the purposes of that renunciation, be deemed on and after 
the effective date of the renunciation never to have been Canadian oil and 
gas property expenses incurred by the corporation. 
That portion of subsec. 66(12.65) preceding para. (a) amended by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 38(5), applicable after July 13, 1990. That portion formerly read: 


(12.65) Where a corporation renounces an amount to a person under subsection 
(12.64), 


(12.66) Expenses in the first 60 days of year [or 
throughout next calendar year] — Where 


(a) a corporation that issues a flow-through share to a person 
under an agreement incurs, in a particular calendar year, Cana- 
dian exploration expenses or Canadian development expenses, 


(a.1) the agreement was made in the preceding calendar year, 
(b) the expenses 


(i) are described in paragraph (a), (d), (f) or (g.1) of the defi- 
nition “Canadian exploration expense” in subsection 66.1(6) 
or paragraph (a) or (b) of the definition “Canadian develop- 
ment expense” in subsection 66.2(5), 


(ii) would be described in paragraph (h) of the definition 
“Canadian exploration expense” in subsection 66.1(6) if the 
words “paragraphs (a) to (d) and (f) to (g.1)” were read as 
“paragraphs (a), (d), (f) and (g.1)”, or 
(iii) would be described in paragraph (f) of the definition 
“Canadian development expense” in subsection 66.2(5) if the 
words “any of paragraphs (a) to (e)” were read as “paragraph 
(a) or (b)”, 
(c) before the end of that preceding year the person paid the con- 
sideration in money for the share to be issued, 


Income Tax Act, Part I, Division B 


(d) the corporation and the person deal with each other at arm’s 
length throughout the particular year, and 


(e) in January, February or March of the particular year, the cor- 

“poration renounces an amount in respect of the expenses to the 
person in respect of the share in accordance with subsection 
(12.6) or (12.601) and the effective date of the renunciation is 
the last day of that preceding year, 


the corporation is for the purpose of subsection (12.6) or for the 
purposes of subsection (12.601) and paragraph (12.602)(b), as the 
case may be, deemed to have incurred the expenses on the last day 
Oh the BEAR: L <esane 


(1 r 
1 pe fe ee 602\(6), as the case r y 
ve incurred me expenses on a last day of that 


i: He Nay 16 2010 eu regislidon Can Y os cal 
will amend the closing yords of subsec. 66(12. to read as 


ical | otes. (July 2010); The closing awed ‘of. subsection 66h 66) cur- 
rently refer to “the last day of the year”. The closing. words are. amended, effective : 
upon Royal. Assent, to clarify that the at nae to “the. ail means the peel 
year referred to in paragraphs 66(12.66)(a.1), (c) and (e). oe 5 


Related Provisions: 66(12.6) — Canadian exploration expenses to flow-through 
shareholder; 66(16) — Partnership deemed to be a person; 66(17) — Non-arm’s length 
partnerships; 87(4.4) — Amalgamations; 127(9)“investment tax  credit”(a.2), 
127(9)“flow-through mining expenditure’(e)— Investment tax credit; 163(2.21), 
(2.22) — Penalty for false statement or omission; 211.91 — Tax on issuer using one- 
year look-back rule; 248(1)“‘specified future tax consequence”(b) — Reduction under 
66(12.73) is a specified future tax consequence. See also at end of s. 66. 


History: Subparas. 66(12.66)(b)(i), (ii) amended by 2003, c. 28, subsec. 4(2), applica- 
ble to expenses incurred after 2002 pursuant to a flow-through share agreement entered 
into after July 26, 2002. The subparas. formerly read: 


(i) are described in paragraph (a), (d) or (f) of the definition “Canadian explora- 
tion expense” in subsection 66.1(6) or paragraph (a) or (b) of the definition ‘“‘Ca- 
nadian development expense” in subsection 66.2(5), 


(ii) would be described in paragraph (h) of the definition “Canadian exploration 
expense” in subsection 66.1(6) if the words “paragraphs (a) to (d) and (f) to 
(g.1)” were read as “paragraphs (a), (d) and (f)’”, or 


Subpara. 66(12.66)(b)(ii) amended by the said c. 28, subsec. 4(1), applicable after De- 
cember 5, 1996. The subpara. formerly read: 


(ii) would be described in paragraph (h) of the definition “Canadian exploration 
expense” in subsection 66.1(6) if the words “paragraphs (a), (b), (c), (d), (f) and 
(g)” were read as “paragraphs (a), (d) and (f)”, or 


The closing words of subsec. 66(12.66) amended by 1998, c. 19, subsec. 104(5), appli- 
cable to expenses incurred after 1992. The closing words formerly read: 


the corporation shall for the purpose of subsection (12.6) or (12.601) be deemed 
to have incurred the expenses on the effective date of the renunciation. 


Para. 66(12.66)(a) amended, para. (a.1) added, by 1997, c. 25, subsec. 13(16), applica- 
ble to expenses incurred after 1996, except that 


amended para. (a) and para. (a.1) do not apply to expenses incurred in January or 
February of 1997 in respect of an agreement that was made in 1995; and 


for the purpose of applying para. (a.1) to expenses incurred in 1998, any agreement 
made in 1996 is deemed. to have been made in 1997. 


Para. (a) formerly read: 


(a) a corporation that issues a flow-through share to a person under an agreement 
incurs, within 60 days after the end of a calendar year, Canadian exploration 
expenses or Canadian development expenses, 


Para. 66(12. 66)(b) amended by 1997, c. 25, subsec. 13(17), applicable to expenses in- 
curred after 1992. Para. (b) formerly read: 


(b) the expenses are expenses described in paragraph (a), (d) or (f) of the defini- 
tion “Canadian exploration expense” in subsection 66.1(6) or paragraph (a) or 
(b) of the definition “Canadian development expense” expense in subsection 
66.2(5), 


Paras, 66(12.66)(c), (d) and (e) amended by 1997, c. 25, subsec. 13(18), applicable to 
expenses incurred after 1996, except that amended paras. (c) to (e) do not apply to 
expenses incurred in January or February of 1997 in respect of an agreement that was 
made in 1995. Paras. (c) to (e) formerly read: i 


(c) before the end of the year, the agreement was entered into between the corpo- 
ration and the person and the person paid the consideration for the share in 
money, i 
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(d) the corporation and the person deal) with each other at arm’s length through- 
out the 60 days, and ] 


(e) within 90 days after the end of the year; the corporation renounces an amount 
in respect of the expenses to the person in respect of the share in accordance with 
subsection (12:6) or (12.601) and the effective date of the renunciation is the last 
day of the year, 
Subsec. 66(12.66) amended by 1994, c. 8, subsec. 5(10), applicable to expenses in- 
curred after 1992. Subsec. (12.66) formerly read: 
(12.66) Where . 


(a) a corporation that issues a flow-through share to a person under an agree- 
ment incurs, within 60 days after the end of a calendar year, Canadian explo- 
ration expenses, od 

“(b) the Canadian exploration expenses are expenses described in paragraph 

- (a); (d) or (£)-of the definition “Canadian exploration expense” in subsection 
66:1(6), & Sirt ] 
(c) before the’ end of the year, the agreement was entered into between the 
corporation and the person and the person paid the’ consideration for the 
share in money, 


(d) the corporation and the person deal: with each other at arm’s length 
throughout the 60 days, and 


(e) within 90 days after the end of the year the corporation renounces an 
amount in respect of the Canadian exploration expenses to the person in re- 
spect.of the share in accordance with subsection (12.6) and the effective date 
of the renunciation is the last day of the year, 


the corporation ‘shall for purposes of subsection (12.6) be deemed to have in- 
curred the expenses’ on the effective date of the renunciation. 


Selected Cases [subsec. 66(12.66)]: Furukawa y. Canada, [1996] 2 C.T.C. 2641 
(TCC) (Marketing incentives did not qualify as assistance; shares not prescribed 
shares). : 


Forms: T100: Instructions for the flow-through share program [guide]. 


(12.67) Restrictions on renunciation — A corporation shall be 
deemed 


(a) not to have renounced under, any of subsections (12.6), 
(12.601) and (12.62) any expenses that are deemed to have been 
incurred by it because of a renunciation under this section by 
another corporation that is not related to it; 


(b) not to have renounced under subsection (12.601) to a trust, 
corporation or partnership any Canadian development expenses 
(other than expenses renounced to another corporation that re- 
nounces under subsection, (12.6) any Canadian exploration ex- 
pense deemed to have been incurred by it because of the renun- 
ciation under. subsection (12.601)) if, in respect of the 
renunciation under subsection (12.601), it-has a prohibited rela- 
tionship with the trust, corporation or partnership; 


(c) not to have renounced under subsection (12.601) any Cana- 
dian development expenses deemed to have been incurred by it 
because of’a renunciation’ under subsection (12.62); and 


(d) not to have renounced under subsection (12.6) to a particular 
trust, corporation or partnership any Canadian exploration ex- 
penses (other than expenses ultimately renounced by another 
corporation under subsection (12.6) to an individual (other than 
a trust) or to a trust, corporation or partnership with which that 
other corporation does not have, in respect of that ultimate re- 
nunciation, a prohibited relationship) deemed to be incurred by 
it because of a renunciation under subsection (12.601) if, in re- 
spect of the renunciation under subsection (12.6), it has a pro- 
hibited relationship with the particular trust, corporation. or 
partnership. 


Related Provisions: 66(12.671) — Prohibited relationship. See also at end of s. 66. 


History: Para, 66(12.67)(a) amended by 1997, c. 25, subsec. 13(19), applicable to re- 
nunciations made after 1998. Para. (a) formerly read: 


(a) not to have renounced under any of subsections (12.6), (12.601), (12.62) and 
(12.64) any expenses that are deemed to have been incurred by it because of a 
renunciation under this section by another corporation that is not related to it; 


Subsec. 66(12.67) amended by 1994, c. 8; subsec. 5(11), applicable to expenses in- 
curred after December 2, 1992; Subsec. (12.67) formerly read; 


(12.67) Restriction on renunciation — A corporation shall not renounce under 
any of subsections (12.6), (12.62) and (12.64) any expenses that are deemed to 
have been incurred by it by virtue of a renunciation under this section by another 
corporation that is not related to it. 


S. 66(12.69) 


(12.671) Prohibited relationship — For the purposes of subsec- 
tion (12.67), where a trust; corporation (in paragraph (b) referred to 
as the “shareholder corporation”) or partnership, as the case may be, 
gave consideration under a particular agreement for the issue of a 
flow-through share of a particular corporation, the particular corpo- 
ration has, in respect of a renunciation under subsection (12.6) or 
(12.601) in respect of the share, a prohibited relationship 


(a) with ‘the trust if, at any time’ after the particular agreement 
was entered into and before the share is issued to the trust, the 
particular corporation or any corporation related to the particular 
corporation is beneficially interested in the trust; 


(b) with the shareholder corporation if, immediately before the 
particular agreement was entered into, the shareholder corpora- 
tion was related to the particular corporation; or 


(c) with the partnership if any part of the amount renounced 
would, but for subsection (12.7001), be included, because of 
paragraph (h) of the definition “Canadian exploration expense” 
in subsection 66.1(6), in the Canadian exploration expense of 


(i) the particular corporation, or 
(ii) any other corporation that, at any time 
(A) after the particular agreement was entered into, and 


(B) before that part of the amount renounced would, but 
for this paragraph, be incurred, 


would, if flow-through shares issued by the particular corpo- 
ration’ under agreements entered into’ at'the same time as or 
after the time the particular agreement was entered into were 
disregarded, be related to the particular corporation. 


History: The opening words of para. 66(12.671)(c) amended by 1997, c. 25, subsec. 
13(20), applicable to renunciations made after 1998. The opening words formerly read: 


(c) with'the partnership if any part of the amount renounced would, but for sub- 
section (12.7), be included, because of paragraph (h) of the definition “Canadian 
exploration expense” in subsection 66.1(6), in the Canadian exploration expense 
of 


Subsec. 66(12.671) added by 1994, c. 8, subsec. 5(11), applicable to expenses incurred 
after December 2, 1992. 


(12.68). Filing selling instruments — A corporation that agrees 
to issue or prepares a selling instrument in respect of flow-through 
shares shall file with the Minister a prescribed form together with a 
copy of the selling instrument or agreement to issue the shares on or 
before the last day of the month following the earlier of 


(a) the month in which the agreement to issue the shares is en- 
tered into, and 


(b) the month in which the selling instrument is first delivered to 
a potential investor, 


and the Minister shall thereupon assign an identification number to 
the form and notify the corporation of the number. 

Related Provisions: 66(12.61) — Effect of renunciation; 66(12.74) — Late filed 
forms; 87(4.4) — Flow-through shares. See also at end of s. 66; 163.2(1)“excluded ac- 
tivity’(a)@) — No good-faith reliance defence for advisor assessed third-party penalty; 
237.3(14)(b), 237.3(16) — No information return required for reportable-transaction if 
return. filed under 237.1(7). 

Forms: T100A: Flow-through share information — application for a selling instru- 
ment.T100 identification number (SITIN); T100B: Flow-through share information — 
details of the flow-through shares (FTSs) and flow-through warrants (FTWs) sub- 
scribed; T100C: Flow-through share information — application for a T100 identifica- 
tion number (TIN) on the exercise of flow-through warrants (FT Ws) and details of the 
FTWs' exercised; T1221: Ontario focused flow-through share resource expenses; 
T1231: B.C. mining flow-through share tax credit. 


(12.69) Filing re partners — Where, in a fiscal period of a part- 
nership, an expense is incurred by the partnership as a consequence 
of a renunciation of an amount under subsection (12.6), (12.601) or 
(12.62), the partnership shall, before the end of the third month that 
begins after the end of the period, file with the Minister a prescribed 
form identifying the share of the expense attributable to each mem- 
ber of the partnetship at the end of the period. 

Related Provisions: 66(12.61), (12.63) — Effect of renunciation; 66(12.6901) — 


Consequences of partnership failing to file, 66(12.74) — Late filed forms; 66(15) — 
Definitions. See also at end of) s..66. 
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History: Subsec. 66(12.69) amended by 1997, c. 25, subsec. 13(21), applicable to re- 
nunciations made after 1998. Subsec. (12.69) formerly. read: 


(12.69) Where, in a fiscal period of a partnership, an expense is or, but for this 
subsection, would be incurred by the partnership as a consequence of a renuncia- 
tion of an amount under subsection (12.6), (12.601), (12.62) or (12.64), the part- 
“nership shall, on or before the last day of the third month following the end of 
that period, file with the Minister a prescribed form indicating the share of the 
expense attributable to each member of the partnership at the end of the period 
and, where the prescribed form is not so filed, the partnership shall be deemed 
not to have incurred the expense. 


Subsec. 66(12.69) amended by 1994, c. 8, subsec. 5(12), applicable to expenses in- 
curred after December 2, 1992. Subsec. (12.69) formerly read: 


(12.69) Where, in a fiscal period of a partnership, an expense is or, but for this 
subsection, would be incurred by the partnership as a consequence of a renuncia- 
tion of an amount under subsection (12.6), (12.62) or (12.64), the partnership 
shall, on or before the last day of the third month following the end of that pe- 
riod, file with the Minister a prescribed form indicating the share of the expense 
attributable to each member of the partnership at the end of the period and, 
where the prescribed form is not so filed, the partnership shall be deemed not to 
have incurred the expense. 


Subsec. 66(12.69) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(6), appli- 
cable to fiscal periods ending after July 13, 1990. Subsec. 66(12.69) formerly read: 


(12.69) Where, as a consequence of a renunciation of an amount under subsec- 
tion (12.6), (12.62) or (12.64), an expense is incurred by, a partnership in a fiscal 
period thereof, the partnership shall, on or before the last day of the third month 
following the end of that period, file with the Minister an information return in 
prescribed form indicating the share of the expense attributable to each member 
of the partnership at the end of that period. 


(12.6901) Consequences of failure to file — Where a partner- 
ship fails to file a prescribed form as required under subsection 
(12.69) in respect of an expense, except for the purpose of subsec- 
tion (12.69) the partnership is deemed not to have incurred the 
expense. 


History: Subsec. (12.6901) added by 1997, c. 25, subsec. 13(21), applicable to renun- 
ciations made after 1998. 


(12.691) Filing re assistance — Where a partnership receives or 
becomes entitled to receive assistance as an agent for its members 
or former members at a particular time in respect of any Canadian 
exploration expense or Canadian development expense that is or, 
but for paragraph (12.61)(b) or (12.63)(b), would be incurred by a 
corporation, the following rules apply: 


(a) where the entitlement of any such member or former member 
to any part of the assistance is known by the partnership as of 
the end of the partnership’s first fiscal period ending after the 
particular time and that part of the assistance was not required to 
be reported under paragraph (b) in respect of a calendar year 
ending before the end of that fiscal period, the partnership shall, 
on or before the last day of the third month following the end of 
that fiscal period, file with the Minister a prescribed form indi- 
cating the share of that part of the assistance paid to each of 
those members or former members before the end of that fiscal 
period or to which each of those members or former members is 
entitled at the end of that fiscal period; 


(b) where the entitlement of any of those members or former 
members to any part of the assistance is known by the partner- 
ship as of the end of a calendar year that ends after the particular 
time and that part of the assistance was not required to be re- 
ported under paragraph (a) in respect of a fiscal period ending at 
or before the end of that calendar year, or under this paragraph 
in respect of a preceding calendar year, the partnership shall, on 
or before the last day of the third month following the end of 
that calendar year, file with the Minister a prescribed form indi- 
cating the share of that part of the assistance paid to each of 
those members or former members before the end of that fiscal 
period or to which each of those members or former members is 
entitled at the end of that calendar year; and 


(c) where a prescribed form required to be filed under paragraph 
(a) or (b) is not so filed, the part of that expense relating to the 
assistance required to be reported in the prescribed form shall be 
deemed not to have been incurred by the partnership. 


Related Provisions: 163(2.3) — False statement or omissions. 


Income Tax Act, Part I, Division B 


History: The opening words of subsec. 66(12.691) amended by 1997, c. 25, subsec. 

13(22), applicable to renunciations made after 1998. The opening words formerly read: 
(12.691) Idem — Where a partnership receives or becomes entitled to receive 
assistance as an agent for its members or former members at a particular time in 
tespect of any Canadian exploration expense, Canadian development expense or 
Canadian oil and gas property expense that is or, but for paragraph (12.61)(b), 
(12.63)(b) or (12.65)(b), would be incurred by a corporation, the following rules 
apply: 

Subsec. 66(12.691) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(6), applicable 

to assistance that a partnership receives or becomes entitled to receive after 1989 and in 

a fiscal period of the partnership ending after July 13, 1990. 


(12.7) Filing re renunciation — Where a corporation renounces 
an amount in respect of Canadian exploration expenses or Canadian 
development expenses under subsection (12.6), (12.601) or (12.62), 
the corporation shall file a prescribed form in respect of the renun- 
ciation with the Minister before the end of the first month after the 
month in which the renunciation is made. 
Related Provisions: 66(12.7001) — Consequences of corporation failing to file; 
66(12.74) — Late filed forms. See also at end of s. 66. 
History: Subsec. 66(12.7) amended by 1997, c. 25, subsec. 13(23), applicable to re- 
nunciations made after 1998. Subsec. (12.7) formerly read: 
(12.7) Filing — Where a corporation renounces an amount in respect of Cana- 
dian exploration expenses, Canadian development expenses or Canadian oil and 
gas property expenses under subsection (12.6), (12.601), (12.62) or (12.64), the 
corporation shall file a prescribed form in respect.of the renunciation with the 
Minister before the end of the first month following the month in which the re- 
nunciation is made and, where the prescribed form is not so filed, subsections 
(12.61), (12.63) and (12.65) do not apply in respect of the amount so renounced. 
Subsec. 66(12.7) amended by 1994, c. 8, subsec. 5(13), applicable to renunciations af- 
ter December 2, 1992. Subsec. (12.7) formerly read: 
(12.7) Where a corporation renounces an amount in respect of Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas property 
expenses under subsection (12.6), (12.62) or (12.64), the corporation shall file a 
prescribed form in respect of the renunciation with the Minister before the end of 
the first month following the month in which the renunciation is made and, 
where the prescribed form is not so filed, subsections (12.61), (12.63) and 
(12.65) do not apply in respect of the amount so renounced. 
Subsec. 66(12.7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(6), applica- 
ble to renunciations made after July 13, 1990. Subsec. 66(12.7) formerly read: 
(12.7) Where a corporation renounces an amount in respect of Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas property 
expenses under subsection (12.6), (12.62) or (12.64), the corporation shall file a 
prescribed form in respect of the renunciation with the Minister on or before the 
last day of the month following the month in which the renunciation was made. 


Forms: T2 SCH 12: Resource-related deductions; T101: Statement of resource ex- 
penses; T101A: Claim for renouncing CEEs and CDEs; T101B: Adjustments to CEEs 
and CDEs previously renonouced; T101C: Part XII.6 tax return; T101D: Summary of 
assistance; T1229: Statement of resource expenses and depletion allowance; T5013A: 
Statement of partnership income for tax shelters and renounced resource expenses. 


(12.7001) Consequences of failure to file — Where a corpora- 
tion fails to file a prescribed form as required under subsection 
(12.7) in respect of a renunciation of an amount, subsections 
(12.61) and (12.63) do not apply in respect of the amount. 


History: Subsec. (12.7001) added by 1997, c. 25, subsec. 13(23), applicable to renun- 
ciations made after 1998. 


(12.701) Filing re assistance — Where a corporation receives or 
becomes entitled to receive assistance as an agent in respect of any 
Canadian exploration expense or Canadian development expense 
that is or, but for paragraph (12.61)(b) or (12.63)(b), would be in- 
curred by the corporation, the corporation shall, before the end of 
the first month after the particular month in which it first becomes 
known to the corporation that a person that holds a flow-through 
share of the corporation is entitled to a share of any part of the as- 
sistance, file with the Minister a prescribed form identifying the 
share of the assistance to which each of those persons is entitled at 
the end of the particular month. 


Related Provisions: 66(12.702) — Consequences of corporation failing to file; 
66(16) — Partnership deemed to be a person; 163(2.3) — False statement or omissions. 


History: Subsec. 66(12.701) amended by 1997, c. 25, subsec. 13(23), applicable to 
renunciations made after 1998. Subsec. (12.701) formerly read: 


(12.701) Idem — Where at a particular time a corporation receives or becomes 
entitled to receive assistance as an agent in respect of any Canadian exploration 
expense, Canadian development expense or Canadian oil and gas property ex- 
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pense that is or, but for paragraph (12.61)(b), (12.63)(b) or (12.65)(b),; would be 
incurred: by the corporation, the corporation shall, before the end of the first 
month following the particular month in which it first becomes known that a 
person or partnership that holds a flow-through share of the corporation is enti- 
tled to.a share of any part of the assistance, file with the Minister a prescribed 
form indicating the share of that part of the assistance to which each of those 
persons or partnerships is entitled at the end of the particular month and, where 
the prescribed form is not so filed, the part of the expense relating to the assis- 
tance required to be reported in the prescribed’ form shall be deemed not to have 
been incurred by the corporation. ; 


Subsec: 66(12.701) added by, 1994, c..7, Sch, II (1991, c. 49), subsec. 38(6), applicable 
to assistance that a corporation receives or becomes entitled to receive after July 13, 
1990. 


Forms: T101D: Summary of assistance. 


(12.702) Consequences of failure to file — Where a corpora- 
tion fails to file a prescribed form as required under. subsection 
(12.701) in respect of assistance, except for the purpose of subsec- 
tion (12.701) the Canadian exploration expense or Canadian, devel- 
opment expense to which the assistance relates is deemed not to 
have been incurred by the corporation. 


History: Subsec. 66(12.702) added by 1997, c. 25, subsec. 13(23), applicable to renun- 
ciations made after 1998. 


(12.71) Restriction on renunciation — A corporation may re- 
nounce an amount under subsection (12.6), (12.601) or (12.62) in 
respect of Canadian exploration expenses or Canadian development 
expenses incurred by it only to the extent that, but for the renuncia- 
tion, it would be entitled to a deduction in respect of the expenses in 
computing its income. 


History: Subsec. 66(12.71) amended by 1997, c. 25,-subsec. 13(23), applicable to re- 
nunciations made after 1998. Subsec. (12.71) formerly read: 


(12.71) A corporation may renounce an amount under subsection (12.6), 
(12.601), (12.62) or (12.64) in respect of Canadian exploration expenses, Cana- 
dian development expenses or Canadian oil and gas property expenses incurred 
by it only to the extent that, but for the renunciation, it would be entitled to claim 
a deduction in respect of the expenses in computing its income for the purposes 
of this Part. 


Subsec. 66(12.71) amended by 1994,'c. 8, subsec. 5(14), applicable to renunciations 
after December 2, 1992. Subsec. (12.71) formerly read: 


(12.71) A corporation may renounce an amount under subsection (12.6), (12.62) 
or (12.64) in respect of Canadian exploration expenses, Canadian development 
expenses or Canadian oil and gas property expenses incurred by it only to the 
extent that, but for the renunciation, it would be entitled to claim a deduction in 
respect of the expenses in computing its income for the purposes of this Part. 


(12.72) [Repealed] 


History: Subsec. 66(12.72) repealed by 1997, c. 25, subsec. 13(23), applicable April 
25, 1997 (Royal Assent). Subsec. (12.72) formerly read: 


(12.72) Application of sections 231 to 231.3 — Without restricting the gener- 
ality of sections 231 to’ 231.3, where a corporation renounces an amount under 
subsection (12.6), (12.601), (12.62) or (12.64), sections 231 to 231.3 apply, with 
such modifications as the circumstances fequire, for the purpose of permitting 
the Minister to verify or ascertain the Canadian exploration expenses, Canadian 
development expenses or Canadian oil and gas property expenses of the corpora- 
tion in respect of which the amount is renounced, the amounts renounced in re- 
spect of those expenses, any information in respect of those expenses or the 
amounts renounced and the amount of, or information relating to, any assistance 
in respect of those expenses. 


Subsec. 66(12.72) amended by 1994, c. 8, subsec. 5(14), applicable after December 2, 
1992. Subsec. (12.72) formerly read: 


(12.72) Without restricting the generality of sections 231 to 231.3, where a cor- 
poration has renounced an amount under subsection (12.6), (12.62) or (12.64), 
sections 231 to 231.3 apply, with such modifications as the circumstances re- 
quire, for the purpose of permitting the Minister to verify or ascertain the Cana- 
dian exploration expenses, Canadian development expenses or Canadian oil and 
gas property expenses of the corporation in respect of which the amount was 
renounced, the amounts renounced in respect of those expenses, any information 
in respect of the expenses or the amounts renounced and the amount of, or infor- 
mation relating to, any assistance in respect of the expenses. 


Subsec. 66(12.72) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(7), appli- 
cable after July 13, 1990. Subsec. (12.72) formerly read: 


(12.72) Without restricting the generality of sections 231 to 231.3, where a cor- 
poration has renounced any amount under subsection (12.6), (12.62) or (12.64), 
notwithstanding that a return of income has not been filed by any taxpayer under 
section 150 for the taxation year of the taxpayer in which the amount so re- 
nounced is deemed to be Canadian exploration expenses, Canadian development 
expenses or Canadian oil and gas property expenses incurred by the taxpayer or a 


S. 66(12.73) 


partnership of which the taxpayer is'a’ member, sections 231 to 231.3 apply, with 
such modifications as the circumstances require, for the purpose of permitting 
the Minister to verify or ascertain the Canadian,exploration expenses, Canadian 
development expenses, or Canadian oil and gas property expenses of the corpo- 
ration in respect of which the amount was renounced, the amounts renounced in 
respect of those expenses, and any information in respect of the expenses or the 
amounts renounced. 


(12.73) Reductions in renunciations — Where an amount that 
a corporation purports to renounce to a person under subsection 
(12.6), (12.601) or (12.62) exceeds the amount that it can renounce 
to the person under that subsection, 


(a) the corporation shall file a statement with the Minister in pre- 
scribed form where 


(i) the Minister sends a notice in writing to the corporation 
demanding the statement, or 


(ii) the excess arose as a consequence of a renunciation pur- 
ported to be made. in a calendar year under subsection (12.6) 
or (12.601) because of the application of subsection (12.66) 
and, at the end of the year, the corporation knew or ought to 
have known of all or part of the excess; 


(b) where subparagraph (a)(i) applies, the. statement shall be 
filed not later than 30 days after the Minister sends a notice in 
writing to the corporation demanding the statement; 


(c) where subparagraph (a)(ii) applies, the statement shall be 
filed before March of the calendar year following the calendar 
year in which the purported renunciation was made; 


(d) except for the purpose of Part XII.6, any amount that is pur- 
ported to have been so renounced to any person is deemed, after 
the statement is filed with the Minister, to have always been re- 
duced by the portion of the excess identified in the statement in 
respect of that purported renunciation; and 


(e) where a corporation fails in the statement to apply the excess 
fully to reduce one or more purported renunciations, the Min- 
ister may at any time reduce the total amount purported to be 
renounced by the corporation to one or more persons by the 
amount of the unapplied excess in which case, except for the 
purpose of Part XII.6, the amount purported to have been so re- 
nounced to a person is deemed, after that time, always to have 
been reduced by the portion of the unapplied excess allocated by 
the Minister in respect of that person. 


Related Provisions: 66(16) — Partnership deemed to be a person; 152(4)(b)(v) — 
Three-year extension to normal reassessment period; 163(2.21), (2.22) — Penalty for 
false statement or omission; 248(1)‘specified future tax-consequence’’(b) — Reduction 
is a specified future tax consequence. See also Related ‘Provisions and Definitions at 
end of s. 66. 


History: Subsec. 66(12.73) amended by 1997, c. 25, subsec. 13(23), applicable to pur- 
ported renunciations made after 1996 except that, in respect of purported renunciations 
made before 1999, the portion of subsec. (12.73) before para. (a) shall be read as: 


(12.73) Where an amount that a corporation purports to renounce. to a person 
under subsection (12.6), (12.601), (12.62), or (12.64) exceeds the amount it can 
renounce to the person under that subsection, 


Subsec: (12.73) formerly read: 


(12.73) Adjustment in renunciation — Where the total of all amounts that a 
corporation purports to renounce to persons under subsection (12.6), (12.601), 
(12.62) or (12.64) in respect of expenses incurred by it in any period ending on 
the effective date of the purported renunciation exceeds the total amount of those 
expenses in respect of which it may renounce amounts under that subsection, it 
shall 


(a) reduce the amount so renounced to one or more persons to effect a reduc- 
tion in the total of the amounts so purported to be renounced by the amount 
of the excess, and 


(b) file a statement with the Minister indicating the adjustments made in the 
renunciations, 


and if the corporation does.not so reduce the amounts and file that statement with 
the Minister within 30 days after notice in writing by the Minister is forwarded 
to the corporation that such a reduction is or will be required for the purposes of 
any assessment of tax under this Part, the Minister may, for the purposes of this 
section, reduce the amounts purported to be renounced by the corporation to one 
or more persons to effect a reduction in the total of the amounts so purported to 
be renounced by the amount of the excess, and in any such case, notwithstanding 
subsections (12.61), (12.63) and (12.65), the amount renounced to each of the 
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persons shall be deemed to be the amount as reduced es the corporation or the 
Minister, as the case may be., 


Subsec. 66(12.73) amended by 1994, c. 8, subsec. 5(14), applicable to renunciations ! 


made after December 2, 1992. Subsec. (12. 73) formerly read: 


(12.73) Where the total of all amounts that a corporation purported to renounce 
to persons under subsection (12.6), (12.62) or (12.64) in respect of expenses in- 
curred by it in any period ending on the effective date of the purported renuncia- 
tion exceeds the total amount of those expenses in respect of which it may re- 
nounce amounts: under those subsections, it shall reduce the amounts so 
renounced to one or more of those persons to effect a reduction in the total of the 
amounts so purported to be renounced by the amount of the excess and file a 
statement with the Minister indicating the adjustments made in the renunciations 
and if the corporation has failed to so reduce the amounts and file such:a state- 
ment with the Minister within 30 days after notice in writing by the Minister has 
been forwarded to the corporation that such a reduction is or will be required for 
the purposes of any assessment of tax under this Part, the Minister may, for the 
purposes of this section, reduce the amounts purported to be renounced by the 
corporation to one or more of those persons to effect a reduction in the total of 
the amounts so purported to be renounced by the amount of the excess, and in 
any such case, notwithstanding subsections (12.61), (12.63) and (12.65), the 
amount renounced to each of the persons shall be deemed to be the amount as 
teduced by the corporation or the Minister, as the case may be. 


(12.74) Late filed forms — A corporation or partnership may file 
with the Minister a document referred to in subsection (12.68), 

(12.69), (12.691), (12.7) or (12.701) after the particular day on or 
before which the document is required to be filed’ under the applica- 
ble subsection and the document shall, except for the purposes of 
this subsection and subsection (12.75), be deemed to have been 
filed on the day on or before which it was required to be filed if 


(a) if it is filed 


(i) on or before the day that is 90 days after the particular 
day, or 


(ii) after that day that is 90 days after the particular day 
where, in the opinion of the Minister, the circumstances are 
such that it would be just and equitable to permit the docu- 
ment to be filed; and 


(b) the corporation or partnership, as the case may be, pays to 
_ the Receiver General at the time of filing a penalty in respect of 
the late filing. 


Related Provisions: 66(12.75) — Penalty. 


History: Subsec. 66(12.74) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
38(8), applicable to documents filed after June 1988, except that with respect to docu- 
ments filed before July 14, 1990, the reference in the subsec. to “(12.691), (12.7). or 
(12.701) shall be read as “or (12.7). Subsec. 66(12.74) formerly read: 


(12.74) A corporation or partnership ‘may file with the Minister a document re- 
ferred to in subsection (12.68), (12.69) or (12.7) after the day on or before which 
the document is required to be filed under the applicable subsection and the doc- 
ument shall be deemed to have been filed on the day on or before which it was 
required to be filed 


(a) if it is filed within 90 days after that day; and 


(b) if the corporation or partnership, as the case may be, pays to the Receiver 
General at the time of filing a penalty in respect of the late filing. 


(12.741) Late renunciation — Where a corporation purports to 
renounce an amount under subsection (12.6), (12.601) or (12.62) 
after the period in which the corporation was entitled to renounce 
the amount, the amount is deemed, except for the purposes of this 
subsection and subsections (12.7) and (12.75), to have been re- 
nounced at the end of the period if 


(a) the corporation purports to renounce the amount 


(i) on or before the day that is 90 days after the end of that 
period, or 


(ii) after the day that is 90 days after the end of that period 
where, in the opinion of the Minister, the circumstances are 
such that it would be just and equitable that the amount be 
renounced; and 


(b) the corporation pays' to the Receiver General a penalty in 
respect of the renunciation not more than 90 days after the 
renunciation. 


Related Provisions: .66(12.75) — Penalty. 


Income Tax Act, Part I, Division B: 


History: Subsec. 66(12.741) preceding para. (a) amended by 1997, c. 25,:subsec. 

13(24), applicable to renunciations made after 1998. That portion formerly: read: 
(12.741) Where a corporation purports to renounce an amount under subsection 
(12.6), (12.601), (12.62) or (12.64) after the period during which the corporation 
would otherwise be entitled to renounce the amount, the amount shall, except for 
the purposes of this subsection and subsections (12.7) and (12. 75), be deemed to 
have been renounced at the end of the period if 


Subsec. 66(12. 741) added by 1994, c. 8, subsec. 5(15), applicable to sequnciations tel 
ported to be made after February 1993. 


(12.75) Penalty — For the purposes of subsections (2. 74) and 
(12.741), the penalty in respect of the late filing of a document re- 
ferred to in subsection (12.68), (12.69), (12. O91) FCIZ-7) Ortiz. 701) 
or in respect of a renunciation referred to in eee Oe Tali 18 
the lesser of $15,000 and sup 


(a) where the penalty is in respect of the late filing of a sei! 
ment referred to in subsection (12.68), (12.69) or (12.7), the 
aot of 


~ (i) $100, and 


(ii) 4 of 1% of the maximum amount in respect of the Cana- 
dian exploration expenses and Canadian development. ex- 
penses renounced or attributed or to be renounced or attrib- 
uted as set out in the document; © 


(b) where the penalty is in respect of the late filing of a docu- 
ment referred to in subsection (12.691) or (12.701), the greater 
of 


(i) $100, and 
(ii) 4s of 1% of the assistance reported in the document; and 


(c) where the penalty is in respect of a renunciation referred to in 
subsection (12.741), the greater of 


(i) $100, and 
(ii) 4 of 1% of the amount of the renunciation. 


History: The opening words of para. 66(12.75)(c) amended by 1998, c. 19, subsec. 
104(6), applicable to renunciations purported to be made after February 1993. The 
opening words formerly read: 


(c) where the penalty is in respect of a renunciation referred to in’ subsection 
(12.74), the greater of 


Subpara. 66(12.75)(a)(@i) amended by 1997, c. 25, subsec. 13(25), applicable to renun- 
ciations made after 1998. Subpara. (a)(ii) formerly read: 


(ii) 4 of 1% of the maximum amount in respect of the Canadian exploration 
expenses, Canadian development expenses and Canadian oil and gas property 
expenses renounced or attributed or to be renounced or attributed as set out in the 
document; 


The opening words of subsec. 66(12.75) amended and para. (c) added, by 1994, c. 8, 
subsecs. 5(16), (17), applicable to renunciations purported to be made after February 
1993. The opening words formerly read: 


(12.75) For the purposes of subsection (12.74), the penalty in respect of the late 
filing of a document referred to in subsection (12.68), (12.69), (12.691), (12:7) 
or (12.701) is the lesser of $15,000 and 


Subsec. 66(12.75) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(9), appli- 
cable to documents filed after July 13, 1990, except that in its application to documents 
filed on or before December 17, 1991, the subsec. shall be read as follows: 


(12.75) For the purposes of subsection (12.74), the penalty in respect af the late 
filing of a document referred to in subsection (12.691) or (12.701) is nil and the 
penalty in respect of the late filing of a document referred to in subsection 
(12.68), (12.69) or (12.7) is the lesser of 


(a) $15,000, and 


(b) 4 of 1% of the maximum amount in respect of the Canadian exploration 
expenses, Canadian development expenses and Canadian oil and ‘gas pro- 
perty expenses renounced or attributed or to be renounced or attributed as set 
out in the document. 


Subsec. 66(12.75) formerly read: 


(12.75) For the purposes of subsection (12.74), the penalty in respect of the late 
filing of a document referred to in subsection (12.68), (12.69) or (12.7) is the 
lesser of 


(a) $15,000, and 
(b) '/s of 1% of the maximum amount in:respect of the Canadian exploration 
expenses, Canadian development expenses and Canadian oil and gas pro- 


perty expenses renounced, to be renounced, attributed or to be attributed as 
set out in the document. 
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(13) Limitation — Where a taxpayer has incurred an outlay or ex- 
pense in respect of which a deduction from income is ‘authorized 
under more than one provision of this section or section 66.1, 66.2 
or 66.4, the taxpayer is not entitled to make the deduction under 
more than one provision but is entitled to select the provision under 
which to make the deduction. 


Related Provisions: See at end of s. 66: 
|.T. Application Rules: 29(1)-(4), (6)-@4). 


(13.1) Short taxation year — Where a taxpayer’ has a taxation 
year that is less than 51 weeks, the amount determined in respect of 
the year under each of subparagraph (4)(b)(@), paragraph 66.2(2)(c), 
subparagraph (b)(i), of the definition “global foreign resource limit” 
in subsection 66.21(1), subparagraph 66.21(4)(a)@), clause 
66.21(4)(a)(ii)(B) and paragraphs 66.4(2)(b) and 66.7(2.3)(a), (4)(a) 
and (5)(a) shall not exceed that proportion of the amount otherwise 
determined that the number of days in the year is of 365. 


Related Provisions: 20(1)(mm) — Deductions — injection substances, 66(4.3)(b), 
66.21(5)(b) — No application to individual part-year resident. See also at end of s. 66. 


History: Subsec. 66(13.1) amended by 2001, c. 17, subsec. 44(10), applicable to taxa- 
tion years that begin after 2000. It formerly read: ; 


(13.1) Short taxation years — Where:a taxpayer has.a taxation year that is less 
than 51 weeks, the amount determined in respect of the year under any of sub- 
paragraph 66(4)(b)(i) and paragraphs 66.2(2)(c), 66.4(2)(b) and 66.7(4)(a) and 
(5)(a) shall not exceed that proportion of the amount otherwise determined there- 
under that the number of days in the year is of 365. 


(14) Amounts deemed deductible under this subdivi- 
sion — For the purposes of section 3, any amount deductible under 
the Income Tax:Application Rules in'tespect of this subsection shall 
be deemed to be deductible under this subdivision. 


Related Provisions: See at end of s. 66. 
1.T. Application Rules: 29, 30(3). 


(14.1) Designation respecting Canadian exploration ex- 
pense — A corporation may designate’ for a taxation year, by fil- 
ing a designation in prescribed form with the Minister on or before 
the day on or before which it is required to file a return of its in- 
come for the year under section 150, a particular amount. not ex- 
ceeding the lesser of 


(a) its prescribed Canadian exploration expense for the year, and 


(b) its cumulative Canadian exploration expense at the end of 
the year, » . ‘ 


and the particular amount shall be added in computing its cumula- 
tive offset account immediately before the end of the year and de- 
ducted in computing its cumulative Canadian exploration expense 
at any time after the end of the year: 


Related Provisions: 66.1(3)(a)— Expenses of other taxpayers; 66.1(6)“cumulative 
Canadian exploration expense”K — Reduction in CCEE; 66.5(1) — Deduction from 
income — cumulative offset account. See also at.end of s. 66, 


Regulations: 1217 (prescribed Canadian exploration expense). 


Forms: T2098: Designation by a corporation to increase its cumulative offset account. 


(14.2) Designation respecting cumulative Canadian 
development expense — A corporation may designate for a 
taxation year, by filing a designation in prescribed form with the 
Minister on or before the day on or before which it is required to 
file a return of its income for the year under section 150, a particu- 
lar amount not exceeding 


(a) where a deduction has been made under subsection 66.2(2) 
in computing its income for the year, the lesser of 


(i) 30% of its prescribed Canadian development expense: for 
the year, and 


(ii) the amount, if any, by which 30% of its cumulative Cana- 
dian development expense at the end of the year exceeds the 
amount,’ if any, deducted for the year under subsection 
66.2(2): in computing its income for the year, or 


S. 66(14.5)(b) 


(b) where a deduction has not been’ made under’ subsection 
66.2(2) in computing its income for the year, the lesser of 


(i) 30% of its prescribed Canadian development expense for 
the year, and 


(ii) 30% of the amount, if any, of its adjusted cumulative Ca- 
nadian development expense at the end of the year, 
and the particular amount shall. be added in computing its cumula- 
tive offset account immediately before the end of the year and de- 
ducted in computing its cumulative Canadian development expense 
at any time after the end of the year. 
Related Provisions: 66(14.3) — Meaning of “adjusted cumulative Canadian deyel- 
opment expense”; 66.2(5)“cumulative Canadian development expense”N — Reduction 


in CCDE; 66.5(1) — Deduction from income — cumulative offset account. See also at 
end of s. 66. 


Regulations: 1218 (prescribed Canadian development expense). 


Forms: 12098: Designation by a’ corporation to increase its cumulative offset account. 


(14.3) Definition of “adjusted cumulative Canadian 
development expense” — For the purposes of paragraph 
(14.2)(b), “adjusted cumulative Canadian development expense” of 
a corporation at the end of a taxation year means the amount, if any, 
that: would be its cumulative Canadian development expense at the 
end of the year, if no Canadian resource property were disposed of 
by it in the year. 

Related Provisions: See at end of s. 66. 


(14.4) Special cases — Where, in the opinion of the Minister, the 
circumstances; of a case are such that it would be just and equitable 


(a) to permit a designation under subsection (14.1) or (14.2) to 
be filed after the day on or before which it is required by that 
subsection to be filed, or 


(b) to permit a designation filed under subsection (14.1) or 
(14.2) to be amended, 


the Minister may. permit the designation to be filed or amended, as 
the case may be, after that day, and where the designation or 
amendment is filed pursuant to that permission, it shall be deemed 
to have been filed on the day on or before which it was required to 
be filed if 


(c) it is filed with the Minister in prescribed form, and 


(d) the corporation filing it pays ito the Receiver General at. the 
time of filing the penalty in‘respect of it, 


and ‘where a designation is ‘amended under this subsection, the des- 
ignation to which the amendment is made shall be ‘deemed not to 
have been:effective. 


Related Provisions: Sce at end of s. 66. 


(14.5) Penalty for late designation — For the purposes of this 
section, the penalty in respect of a designation or amended designa- 
tion referred: to in paragraph (14.4)(a).or.(b),is the lesser of 


(a) an amount determined by the formula 


0025 x A xB 
where 
A is 
(i) in the case of a late-filed designation, the amount des- 
ignated therein, and 


(ii) in the case of an amended designation, the amount, if 
any, by which the amount designated in the designation 
being amended differs from the amount designated in the 
amended designation, and 


Bis the number of months each of which is included in whole 
or in part in the period commencing on the day on or before 
which the designation was required to be filed under subsec- 
tion (14.1) or (14.2), as the case may be, and ending on the 
day the late-filed designation or amended designation, as the 
case may be, is filed, and 


(b) an amount, not exceeding $8,000; equal to the product ob- 
tained by’ multiplying $100 by the number of months each of 
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which is included in whole or in part in the period referred to in 
the description of B in paragraph (a). 


Related Provisions: See at the end of s. 66. 


(14.6) Deduction of carved-out income — A taxpayer may de- 
duct in computing the taxpayer’s income under this Part for a taxa- 
tion year, an amount equal to the total of the taxpayer’s carved-out 
incomes for the year within the meaning assigned by subsection 
209(1). 


Related Provisions: See at end of s. 66. 


(15) Definitions — In this section, 


Related Provisions: 66.1(6.1) — Application to 66.1; 66.2(5.1) — Application to 
66.2; 66.21(2) — Application to 66.21; 66.4(5.1) — Application to 66.4; 66.7(18) — 
Application to 66.7. 


“agreed portion” in respect of a corporation that was a shareholder 
corporation of a joint exploration corporation means such amount 
as may be agreed on between the joint exploration corporation and 
the shareholder corporation not exceeding 


(a) the total of all amounts each of which is a payment or loan 
referred to in paragraph (b) of the definition “shareholder corpo- 
ration” in this subsection (except to the extent that the payment 
or loan was made by a shareholder corporation that was not a 
Canadian corporation and was used by the joint exploration cor- 
poration to acquire a Canadian resource property after December 
11, 1979 from a shareholder corporation that was not a Canadian 
corporation) made by the shareholder corporation to the joint ex- 
ploration corporation during the period it was a shareholder cor- 
poration of the joint exploration corporation, 


minus 


(b) the total of the amounts, if any, previously renounced by the 
joint exploration corporation under any of subsections (10) to 
(10.3) in favour of the shareholder corporation; 


Related Provisions: 53(2)(f.t) — Deduction from ACB. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“assistance” means any amount, other than a prescribed amount, 
received or receivable at any time from a person or government, 
municipality or other public authority whether the amount is by way 
of a grant, subsidy, rebate, forgivable loan, deduction from royalty 
or tax, rebate of royalty or tax, investment allowance or any other 
form of assistance or benefit; 


Related Provisions: 66(16) — Partnership deemed to be a person; 248(16), (16.1), 
(18), (18.1) — GST and QST input tax credit, refund and rebate deemed to be govern- 
ment assistance. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


“Canadian exploration and development expenses” incurred by 
a taxpayer means any expense incurred before May 7, 1974 that is 


(a) any drilling or exploration expense, including any general 
geological or geophysical expense, incurred by the taxpayer af- 
ter 1971 on or in respect of exploring or drilling for petroleum or 
natural gas in Canada, 


(b) any prospecting, exploration or development expense in- 
curred by the taxpayer after 1971 in searching for minerals in 
Canada, 


(c) the cost to the taxpayer of any Canadian resource property 
acquired by the taxpayer after 1971, 


(d) the taxpayer’s share of the Canadian exploration and devel- 
opment expenses incurred after 1971 by any association, part- 
nership or syndicate in a fiscal period thereof, if at the end of 
that fiscal period the taxpayer was a member or partner thereof, 


(e) any expense incurred by the taxpayer after 1971 pursuant to 
an agreement with a corporation under which the taxpayer in- 
curred the expense solely in consideration for shares of the capi- 
tal stock of the corporation issued to the taxpayer by the corpo- 
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ration or any interest in such shares or right thereto, to the extent 
that the expense was incurred as or on account of the cost of 


(i) drilling or exploration activities, including any general ge- 
ological or geophysical activities, in or in respect of explor- 
ing or drilling for petroleum or natural gas in Canada, 


(ii) prospecting, exploration or development activities in 
searching for minerals in Canada, or 


(iii) acquiring a Canadian resource property, and 


(f) any annual payment made by the taxpayer for the preserva- 
tion of a Canadian resource property, 


but, for greater certainty, does not include 


(g) any consideration given by the taxpayer for any share or any 
interest therein or right thereto, except as provided by paragraph 
(e), or Ria) | 
(h) any expense described in paragraph (e) incurred by another 
taxpayer to the extent that the expense was, by virtue of that 
paragraph, a Canadian exploration and development expense of 
that other taxpayer; 

Related Provisions: 49(2) — Where option expires; 53(2)(e)(i) — Deduction from 

ACB of shares; 66.7(1) — Deduction to successor corporation; 248(1)Canadian ex- 


ploration and development expenses” — Definition applies to entire Act. See also at 
end of s. 66. 


History: Para. (c) of the definition “Canadian exploration and development expenses” 
in subsec. 66(15) amended by 1998, c. 19, subsec. 104(7), applicable to taxation years 
that begin after 1984. The para. formerly read: 
(c) the cost to the taxpayer of any Canadian resource property acquired by the 
taxpayer, 
Selected Cases [subsec. 66(15)“Canadian exploration and development 
expenses”): Gulf Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff'd [1992] 1 
C.T.C. 183 (FCA); leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub 
nom. Gulf Canada Ltd. v. MNR) (Interpretation of: “Canadian exploration expenses”, 
“Canadian development expenses”, “taxable production profits”). 


Interpretation Bulletins: IT-109R2: Unpaid amounts. 


“Canadian resource property” of a taxpayer means any property 
of the taxpayer that is 


(a) any right, licence or privilege to explore for, drill for or take 
petroleum, natural gas or related hydrocarbons in Canada, 


(b) any right, licence or privilege to 


(i) store underground petroleum, natural gas or related hydro- 
carbons in Canada, or 


(ii) prospect, explore, drill or mine for minerals in a mineral 
resource in Canada other than a bituminous sands deposit or 
an oil shale deposit, 


(c) any oil or gas well in Canada or any real property or immov- 
able in Canada the principal value of which depends on its pe- 
troleum, natural gas or related hydrocarbon content (not includ- 
ing any depreciable property), 


(d) any right to a rental or royalty computed by reference to the 
amount or value of production from an oil or a gas well in Can- 
ada, or from a natural accumulation of petroleum, natural gas or 
a related hydrocarbon in Canada, if the payer of the rental or 
royalty has an interest in, or for civil law a right in, the well or 
accumulation, as the case may be, and 90% or more of the rental 
or royalty is payable out of, or from the proceeds of, the produc- 
tion from the well or accumulation, 


(e) any right to a rental or royalty computed by reference to the 
amount or value of production from a mineral resource in Can- 
ada, other than a bituminous sands deposit or an oil shale de- 
posit, if the payer of the rental or royalty has an interest in, or for 
civil law a right in, the mineral resource and 90% or more of the 
rental or royalty is payable out of, or from the proceeds of, the 
production from the mineral resource, 


(f) any real property or immovable in Canada (not including any 
depreciable property) the principal value of which depends on 
its mineral resource content other than where the mineral re- 
source is a bituminous sands deposit or an oil shale deposit, 
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(g) any right to or interest in — or, for civil law, any right to or 
in — any property described in any of paragraphs (a) to (e), 
other than a right or an interest that the taxpayer has because the 
taxpayer is a beneficiary under a trust or a member of a partner- 
ship, or 


(h) an interest in real property described in paragraph (f) or a 
real right in an immovable described in that paragraph, other 
than‘ an interest or a right that the taxpayer has because the tax- 
payer is a beneficiary under a trust or a member of a partnership; 


Related Provisions: . 12(1)(x.2) Crown charge. rebate — income: inclusion; 
18.1(1)“right to receive production” — CRP. excluded from matchable expenditure 
rules; 59(1) — Disposition of resource property; 66(5) — Dealers; 69 — Inadequate 
consideration-and fair market value; 128.1(4)(b)(i) — CRP excluded from deemed dis- 
position on emigration; 209 — Tax on carved-out income; 248(1)“Canadian resource 
property” — Definition applies to entire Act; 248(4.1) — Meaning of “real right in an 
immovable”; Interpretation Act 8(2.1), (2.2) — Application to exclusive economic 
zone and continental shelf. See also at end of s. 66. 


History: Subpara. (b)(ii) of the definition “Canadian resource property”, in subsec. 
66(15) amended by 2011, c. 24, subsec. 13(1), applicable in respect of properties. and 
rights acquired after March 21, 2011 except that, in respect of a property or right ac- 
quired by a person or partnership before 2012'if the person or partnership was obli- 
gated to acquire the property or right pursuant to an agreement in writing entered into 
by the person or partnership before March 22, 2011, subpara. (b)(ii) is to be read with- 
out reference to “other than a bituminous sands deposit or an oil shale deposit”. Sub- 
para. (b)(ii) formerly read: 


(ii) prospect, explore, drill or mine for minerals in a mineral resource in Canada, 


Para. (c) of “Canadian resource property” in subsec. 66(15) amended by the said c. 24, 
subsec. 13(2), applicable in respect of properties and rights acquired after March 21, 
2011 except that, in respect of a property or right acquired by a person or partnership 
before 2012 if the person or partnership was obligated to acquire the property or right 
pursuant to an agreement in writing entered into by the person or partnership before 
March 22, 2011, the reference to “petroleum, natural gas or related hydrocarbon con- 
tent” in para. (c) is to be read as a reference to “petroleum or natural gas content”. Para. 
(c) formerly read: 


(c) any oil or gas well in Canada or any real property in Canada the principal 
value of which depends on its petroleum or natural gas content (but not including 
any depreciable property), 


Paras. (d) and (e) of “Canadian resource property” in subsec. 66(15) amended by the 
said c. 24, subsec. 13(3), applicable in respect of rights acquired after December 20, 
2002 except that, in respect of a right acquired before March 22, 2011 or in respect of a 
right that is acquired by a person or partnership after March 21, 2011 and before 2012 
and that the person or partnership is obligated to acquire pursuant to an agreement in 
writing entered into by the person or partnership before March 22, 2011, 


(a) the reference to “petroleum, natural gas or related hydrocarbon” in para. (d) is 
to be read as a reference to “petroleum or natural gas”; and 


(b) para. (e) is to be read without reference to “, other than a bituminous sands 
deposit or an oil shale deposit,”. 


Paras. (d) and (e) formerly read: 


(d) any rental or royalty computed by reference to the amount or value of pro- 
duction from’ an oil or gas well in Canada or from a‘ natural accumulation of 
petroleum or natural gas in Canada, 


(e) any rental or royalty computed by reference to the amount or value of pro- 
duction from a mineral resource in Canada, 


Paras. (f) and (g) of “Canadian resource property” in subsec. 66(15) amended, and 
para. (h) added, by the said c. 24, subsec. 13(4), applicable in respect of properties and 
rights acquired after March 21, 2011 except that, in respect of a property or right ac- 
quired by a person or partnership before 2012 if the person or partnership was obli- 
gated to acquire the property or right pursuant to an agreement in writing entered into 
by the person or partnership before March 22, 2011, para. (f) is to be read without 
reference to “other than where the mineral resource is a bituminous sands deposit or an 
oil shale deposit”. Paras. (f)-and (g) formerly read: 


(f) any real property in Canada the principal value of which depends on its min- 
eral resource content (but not including any depreciable property), or ' 


(g) any right to or interest in any property described in any of paragraphs (a) to 
(f), other than a right or an interest that the taxpayer has because the taxpayer is a 
beneficiary under a trust ora member of a partnership; 


Para. (g) of the definition “Canadian resource property” in subsec. 66(15) amended by 
2003, c. 28, subsec. 4(3), applicable to rights and interests acquired after December 20, 
2002. The para. formerly read: 


(g) any right to or interest in any property described in any of paragraphs (a) to 
(f), other than such a right or interest that the taxpayer has by virtue of being a 
beneficiary of a trust; 


S. 66(15) flo 


Paras: \(c) and (f) of the definition “Canadian resource property” in subsec. 66(15) 
amended by 2001, c. 17, subsecs. 44(12), (13), applicable to taxation years that begin 
after 2000. Paras. (c) and (f) formerly read: 


(c) any oil or gas well in Canada or any real property in Canada the principal 
value of which depends on its petroleum or natural gas content (but not including 
any depreciable property used or to be used in connection with the extraction or 
removal of petroleum or natural gas therefrom), 


(f) any real property’ in Canada the principal value of which depends upon its 
mineral resource content (but not including any depreciable property used or to 
be used in connection with the extraction’ or removal of minerals therefrom), or 


Selected Cases [subsec. 66(15)“Canadian resource property”): Alberta 
Energy Co. v. R., [1998] 1:\C.T.C. 305 (FCA); aff'd [1995] 1 C.T.C. 2111 (TCC) (Right 
or privilege was Canadian resource property, not eligible capital amount); De Luca v. 
MNR, [1991] 2 C.T.C. 243 (FCA) (Income from payment of balance of purchase price 
on transaction completed prior to 1972 validly assessed in year of receipt); Gulf 
Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff'd [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub nom. Gulf Canada 


Ltd. v. MNR) (interpretation of; “Canadian exploration expenses”, “Canadian develop- 


ment expenses”, “taxable production profits”); R. v. Alberta and Southern Gas Co. 
Ltd., {1978] C.T.C. 780 (SCC) (Sum paid to purchase rights to gas on lands is payment 
for acquisition of Canadian resource property). 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments; IT-291R3: Transfer of property to a cor- 
poration under subsection 85(1). 


1.T. Technical News: 10 (net profits interests and proposed section 18.1). 


“drilling or exploration expense” incurred on or in respect of ex- 
ploring or drilling for petroleum or natural gas includes any expense 
incurred on or in respect of 


(a) drilling or converting a well for the disposal of waste liquids 
from a petroleum or natural gas well, 


(b) drilling for water or gas for injection into a petroleum or nat- 
ural gas formation, or 


(c) drilling or converting a well for the injection of water or gas 
to assist in the recovery of petroleum or natural gas from another 
well; 


Related Provisions: 66(16) — Partnerships — person — taxation year; 87(4.4) — 
Flow-through shares. 


Regulations: 6202, 6202.1 (prescribed share). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-400: Exploration and development expenses — meaning of principal-business 
corporation. 


“expense”, incurred before a particular time by a taxpayer, 


(a) includes an amount designated by the taxpayer at that time 
under paragraph 98(3)(d) or (5)(d) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as a cost in 
respect of property that is a Canadian resource property or a for- 
eign resource property, 


but 


(b) for greater certainty, does not include any amount paid or 
payable 


(i) as consideration for services to be rendered after that time, 
or. 


(ii) as, on account or in lieu of payment of, or in satisfaction 
of, rent in respect of a period. after that time; 


Related Provisions: 66(15)“outlay” — same meaning as “expense”. 


Selected Cases: Phénix y. R., [1998] 1 C.T.C. 2379 (TCC) (Capital items may form 
part of CEE). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-503: Exploration and deyelopment shares (archived). 


“flow-through share” means a share (other than a prescribed 
share) of the capital, stock of a principal-business corporation that is 
issued to a person under an agreement in writing entered into be- 
tween the person and the corporation after February 1986, under 
which the corporation agrees for consideration that does not include 
property to be exchanged or transferred by the person under the 
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agreement in circumstances in which section 51, 85, 85.1, 86 or 87 
applies ! 
(a) to incur, in the period that begins on the day the agreement 
was made and ends 24 months after the end of the month that 
includes that day, Canadian exploration expenses or Canadian 
development expenses in an amount not less than the considera- 
tion for which the share is to be issued, and 


(b) to renounce, before March of the first calendar year that be- 
gins after that period, in prescribed form to the person in respect 
of the share, an amount in respect of the Canadian exploration 
expenses or Canadian development expenses so incurred by it 
not exceeding the consideration received by the corporation for 
the share, 


and includes a right of a person to have such a share issued to that 
person and any interest acquired in such a share by a person pursu- 
ant to such an agreement; 


_ Proposed Amendment — 66(15)“flow-through share” 


“flow-through share” means a share (other than a prescribed 


share) of the capital stock of a principal-business corporation, or a | 


right (other than a prescribed right) to acquire a share of the capi-_ 


tal stock of a principal-business corporation, issued to a person — 


under an agreement in writing made between the person and the _ 
corporation under which the corporation, for consideration that 
does not include property to be exchanged or transferred by the 
person under the agreement in circumstances to which any of sec-. 
tions 51, 85, 85.1, 86 and 87 applies, agrees - ce 


_(a) to incur, in the period that begins on the day on which the 
agreement was made and ends 24 months after the month that 
includes that day, Canadian exploration expenses or Canadian 
development expenses in an amount not less than the consider- 
ation for which the share or right is to be issued, and ~ 


(b) to renounce, in prescribed form and before March of the 
first calendar year that begins after that period, to the person in 
respect of the share or right, an amount in respect of the Cana- 
dian exploration expenses or Canadian development expenses - 
so incurred by it not exceeding the consideration received by 
the corporation for the share or right; a ” 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subséc. 31(6), 
will amend the definition “flow-through share” in subsec. 66(15) to read as above, 
applicable to agreements made after December 20, 2002. 


Technical Notes (July 2010): A flow-through share is a share of the capital stock 
of a principal-business corporation, or a right to such a share, that is issued to a 
person pursuant to an agreement in writing under which the corporation agrees to 
incur resource expenses and renounce those expenses to that person.. ; 


The definition is amended to exclude a prescribed right from the class of tights that 
qualifies as flow-through shares. A “prescribed right” is proposed to be defined in 
new subsections 6202.1(1.1) and (2.1) of the Regulations. This amendment ensures 
that restrictions on the type of shares that may qualify as flow-through shares, cur- 
rently found in subsections 6202.1(1) and (2) of the Regulations, also apply to rights 
to acquire shares. . ' 


The amended definition “flow-through share”, which applies to agreements made af- 
ter December 20, 2002, no longer includes the phrase, “any interest acquired in such 
a share by a person pursuant to such an agreement”. This phrase is being deleted 
because the amended definition is sufficiently comprehensive to include any interest 
in property that qualifies as a flow-through share. 


Related Provisions: 40(12), 54“exemption threshold” — Deemed cost of flow- 
through share on donation to charity; 66(12.6), (12.601) — Flow-through of expendi- 
tures to shareholder; 66(16) — Partnership deemed to be a person; 127.52(1)(e), 
(e.1) — Minimum tax; 248(1 )“flow-through share” — Definition applies to entire Act. 


History: Paras. (a) and (b) of the definition “flow-through share” in subsec. 66(15) 
amended by 1997, c. 25, subsec. 13(26), applicable to renunciations made after 1998. 
Paras. (a) and (b) formerly read: 


(a) to incur, during the period commencing on the day the agreement was entered 
into and ending 24 months after the end of the month that includes that day, 
Canadian exploration expenses, Canadian development expenses or Canadian oil 
and gas property expenses in an amount not less than the consideration for which 
the share is to be issued, and 


(b) to renounce, before March of the first calendar year beginning after that pe- 
riod, in prescribed! form to the person in respect of the share, an amount in re- 
spect of the Canadian exploration expenses, Canadian development expenses or 
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Canadian oil and gas property expenses so incurred by it not exceeding the con- 
sideration received by the corporation for the share, 
Para. (b) of the definition “flow-through share” in subsec. 66(15) amended by 1994, c. 
8, subsec. 5(18), applicable to shares issued pursuant to an agreement entered into after 
February 1986. Para. (b) formerly read: : 
(b) to renounce, within that period or within 30 days thereafter, in prescribed 
’ form to the person in respect of the share, an amount in respect of the Canadian 
exploration expenses, Canadian development expenses or Canadian oil and gas 
property expenses so incurred by it not exceeding the consideration received by 
the corporation for the share, : ; 
That portion of the definition “flow through share” preceding para. (a) amended by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 38(10), to add “for consideration that does not 
include property to be exchanged or transferred by the person under the agreement in 
circumstances in which section 51, 85, 85.1, 86 or 87 applies”, applicable to shares 
issued pursuant to an agreement in writing entered into after July 13, 1990. 


Selected Cases: Esplen v. Canada, {1996] 1. C.T.C.. 2044 (TCC) (Where loan 
repayment tied to price of shares, shares were prescribed shares), 


Regulations: 6202(1), (2) (prescribed share); 6202.1(1.1), (2.1) (prescribed right). 


“foreign exploration and development expenses” incurred by a 
taxpayer means 


(a) any drilling or exploration expense, including any general 
geological or geophysical expense, incurred by the taxpayer. af- 
ter 1971 on or in respect of exploring or drilling for petroleum or 
natural gas outside Canada, 


(b) any expense incurred by the taxpayer for the purpose of de- 
termining the existence, location, extent or quality of a mineral 
resource outside Canada, including any expense incurred in the 
course of 


(i) prospecting, 
(ii) carrying out geological, geophysical or geochemical 
surveys, 


(iii) drilling by rotary, diamond, percussion or other method, 
or 


(iv) trenching, digging test pits and preliminary sampling, 


(c) the cost to the taxpayer of any foreign resource property ac- 
quired by [the taxpayer], 


(d) subject to section 66.8, the taxpayer’s share of the foreign 
exploration and development expenses incurred after 1971 by a 
partnership in a fiscal period thereof, if at the end of that period 
the taxpayer was.a member of the partnership, and 


(e) any annual payment made by the taxpayer for the preserva- 
tion of a foreign resource. property, 


but does not include 


(f) any amount included at any time in the capital cost to the 
taxpayer of any depreciable property of a prescribed class, 


(g) an expenditure incurred at any time after the commencement 
of production from a foreign resource property of the taxpayer in 
order to evaluate the feasibility of a method of recovery of pe- 
troleum, natural gas or related hydrocarbons from the portion of 
a natural reservoir to which the foreign resource property relates, 


(h) an expenditure (other than a drilling expense) incurred at any 
time after the commencement of production from a foreign re- 
source property of the taxpayer in order to assist in the recovery 
of petroleum, natural gas or related hydrocarbons from the por- 
tion of a natural reservoir to which the foreign resource property 
relates, 

(i) an expenditure incurred at any time relating to the injection 
of any substance to assist in the recovery of petroleum, natural 
gas or related hydrocarbons from a natural reservoir, 

(j) an expenditure that is the cost, or any part of the cost, to the 
taxpayer of any depreciable property of a prescribed class that 
was acquired after December 21, 2000, 

(k) foreign resource expenses in respect of a country, or 


(I) an expenditure made after February 27, 2000 by the taxpayer 
unless the expenditure was made 


(i) pursuant to an agreement in writing made by the taxpayer 
before February 28, 2000, 
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(ii) for the acquisition of foreign resource property by the 
taxpayer, or 


_ (iii) for the purpose of 


(A) enhancing the value of foreign resource property that 
the taxpayer owned at the time the expenditure was in- 
curred or that the taxpayer had a reasonable expectation 
of owning after that time, or 


(B) assisting in evaluating whether a foreign resource pro- 
perty is to be acquired by the taxpayer; 
Related Provisions: 66(4) — Deduction for FEDE; 66.7(2) — Deduction to succes- 
sor corporation; 80(8)(e)-— Reduction of FEDE on debt forgiveness; 248(1)“foreign 
exploration and development expenses” — Definition applies to entire Act. 
History: Para. (b) of the definition “foreign exploration and development expenses” in 
subsec. 66(15) amended by 2001, c. 17, subsec. 44(14), applicable to expenses incurred 
after December 21, 2000, other than expenses incurred pursuant to an agreement in 
writing made before December 22, 2000. Para. (b) formerly, read: 


(b), any prospecting, exploration or development expense incurred by the tax- 
payer after 1971 in searching for minerals outside Canada, 


Paras. (j), to (1) added to the definition “foreign exploration and. development expenses” 
in subsec. 66(15) by the said c. 17, subsec. 44(15), para. (j) applicable after 2000, para. 
(k) applicable to taxation years that begin after 2000, and para. (1) applicable after Feb- 
ruary 27, 2000. 


The words “but does not include” and paras. (f) to: (i), added to the definition “foreign 
exploration and development expenses” in subsec. 66(15) by 1997, c. 25, subsec. 
13(27), applicable to taxation years that end after December 5, 1996. 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments. 


“foreign resource property” of a taxpayer means any property 
that would be a Canadian resource property of the taxpayer if the 
definition “Canadian resource property” in this subsection were 
read as if the references therein to “in Canada” were read as refer- 
ences to “outside Canada”’; 

Related Provisions: 18.1(1)“right to receive production” —FRP excluded from 
matchable expenditure rules; 66.7(2.3) — Successor corporation rules; 248(1)“foreign 
resource property” — Definition applies to entire Act, and definition of FRP in respect 
of a country. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


“joint exploration corporation” means a principal-business corpo- 
ration that has not at any time since its incorporation had more than 
10 shareholders, not including any individual holding a share for 
the sole purpose of qualifying as ‘a director; 

1.T. Application Rules: 29(8). 

Interpretation Bulletins: IT-400: Exploration and development expenses — mean- 


ing of principal-business corporation; IT-273R2: Government assistance — general 
comments. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“oil or gas well [para. 66(15)(¢g.D]” — 
Act] 


“original owner” of a Canadian resource property or a foreign re- 
Source property means a person 


[Repealed. under. former 


(a) who owned the property and disposed of it to a corporation 
that:acquired it in. circumstances in. which subsection 29(25) of 
the Income Tax Application. Rules. or subsection .66.7(1), (2), 
(2.3), (3), (4) or (5) applies, or would apply if the corporation 
had continued to own the property, to the corporation in respect 
of the property, and 


(b) who would, but for subsection 66.7(12), (13), (13.1) or (17), 
as the case may be, be entitled in computing that person’s in- 
come for a taxation year that ends after that. person disposed of 
the. property to a deduction under section 29 of the Income. Tax 
Application Rules or subsection (2),.(3).or (4), 66.1(2) or (3), 
66.2(2), 66.21(4) or 66.4(2) of this Act in respect of expenses 
described in subparagraph 29(25)(c)(i).or (ii) of that Act, Cana- 
dian exploration and development expenses, foreign resource 
pool expenses, Canadian exploration expenses, Canadian devel- 
opment expenses or Canadian oil and gas property expenses in- 
curred by the person before the person disposed of the property; 
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Related Provisions: 66.7(10:1) — Amalgamation — partnership property. 


History: The definition “original owner” in subsec. 66(15) amended by 2001, c. 17, 
subsec..44(11), applicable to taxation years that) begin after 2000: The: definition for- 
merly read: 


“original owner” of a Canadian resource property or a foreign resource property 
‘means a person | 


(a) who owned the property and disposed of it to'a corporation that acquired 
it in circumstances in which subsection: 29(25) of the Income Tax Applica- 
tion Rules or subsection 66.7(1), (2), (3), (4) or (5) applies, or would apply if 
the corporation had continued to own the property, to the corporation in re- 
spect of the property, and 


(b) who would, but for subsection 66.7(12), (13) or (17), as the case may be, 
be entitled in computing that person’s income for.a taxation year ending af- 
ter that person disposed of the property to a deduction under section 29 of 
the Income Tax Application Rules or subsection (2), (3) or (4), 66.1(2) or (3), 
66.2(2) or 66.4(2) of this Act in respect of expenses described in subpara- 
graph 29(25)(c)@) or‘(ii) ‘of that Act, Canadian exploration and development 
expenses; foreign exploration and development expenses, Canadian explora- 
tion expenses, Canadian development expenses or Canadian oil and gas. pro- 
perty expenses incurred by the person before. the, person disposed of the 
property; 


“outlay” made before a particular. time by a; taxpayer, has the 
meaning assigned to the expression, “expense” by this subsection; 


Interpretation Bulletins: IT-273R2: Government ‘assistance — general comments; 
IT-503: Exploration and development shares (archived). 


“predecessor owner” of a Canadian resource property or a foreign 
resource property means a corporation 


(a) that acquired the property in circumstances in which subsec- 
tion 29(25) of the Income Tax Application Rules or subsection 
66.7(1), (2), (2.3), (3), (4) or (5) applies, or would apply: if the 
corporation had continued to own the property, to the corpora: 
tion in respect of the property, 


(b) that disposed of the property to another corporation that ac- 
quired it in circumstances in which subsection 29(25) of the In- 
come Tax Application Rules or subsection 66.7(1), (2), (2.3), (3), 
(4) or (5) applies, or would apply if the other corporation had 
continued to own the property, to the other corporation in re- 
spect of the property, and 


(c) that would, but for subsection 66,7(14), (15), (15.1) or (17), 

as the:case may be, be entitled in computing its income: fora 

taxation year ending after it disposed of the property to a deduc- 

tion under) subsection. 29(25) of the Income Tax Application 

Rules or subsection 66.7(1), (2), (2.3),:(3), (4) or (5) in respect 
of expenses incurred by an original owner of the property; 

History: The definition “predecessor owner” in'subsec: 66(15) amended by 2001, c. 


17,-subsec.'44(11), applicable to taxation years that begin after 2000. The definition 
formerly read: 


“predecessor owner’ of a Canadian resource property or a foreign resource pro-~ 
perty means a corporation 


(a) that acquired the property in circumstances in which subsection 29(25) of 
the Income Tax Application Rules or subsection 66.7(1), (2), (3), (4) or (5) 
applies, or would apply if the corporation had continued to own the property, 
to the corporation in respect of the property, 


(b) that disposed of the property to another corporation that acquired it in 
circumstances. in, which subsection 29(25), of the Income. Tax Application 
Rules or subsection 66.7(1), (2), (3), (4) or (5) applies, or would apply if the 
other corporation had continued to own the property, to the other corporation 
in respect of the property, and 


(c) that would, but for subsection 66.7(14), (15) or (17), as the case may be, 
be entitled in computing its income for a taxation year ending after it dis- 
posed of the property to a deduction under subsection 29(25) of the Income 
Tax Application Rules or subsection 66.7(1), (2), (3), (4) or (S) in respect of 
expenses incurred by an original owner of the property; 


‘“rincipal-business corporation’? means a corporation the princi- 
pal business of which is any of, or a combination of, 


(a) the production, refining or marketing of petroleum, petro- 
leum products or natural: gas; 


(a.1) exploring or drilling for petroleum or natural gas, 
(b) mining or exploring for minerals, 


(c) the processing of mineral ores for the purpose of recovering 
metals or minerals from:the ores, 
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(d) the processing or marketing of metals or minerals that were 
recovered from mineral ores and that include metals or minerals 
recovered from mineral ores processed by the corporation, 


(e) the fabrication of metals, 
(f) the operation of a pipeline for the transmission of oil or gas, 


(f.1) the production or marketing of calcium chloride, gypsum, 
kaolin, sodium chloride or potash, 


(g) the manufacturing of products, where the manufacturing in- 
volves the processing of calcium chloride, gypsum, kaolin, so- 
dium chloride or potash, 


(h) the generation or distribution of energy, or the production of 
fuel, using property described in Class 43.1 or 43.2 of Schedule 
II to the Income Tax Regulations, and 


(i) the development of projects for which it is reasonable to ex- 
pect that at least 50% of the capital cost of the depreciable pro- 
perty to be used in each project would be the capital cost of pro- 
perty described in Class 43.1 or 43.2 of Schedule II to the 
Income Tax Regulations, 


or a corporation all or substantially all of the assets of which are 
shares of the capital stock or indebtedness of one or more principal- 
business corporations that are related to the corporation (otherwise 
than because of a right referred to in paragraph 251(5)(b)); 
Related Provisions: 66(2) — Expenses of special products corporations; 66.1(2) — 
Deduction for principal-business corporation; 66.1(3) — Deduction for corporation that 
is a principal-business corporation solely under paras. (h) and (i); 115(4) — Non-resi- 
dent’s income from Canadian resource property; 127(9)“pre-production mining expen- 
diture”(b) — Pre-production mining expenditures renounced through a flow-through 
share agreement. See also at end of s. 66. 

History: Paras. (h) and (i) of the definition “principal-business corporation” in subsec. 
66(15) amended by 2010, c. 25, s. 12, applicable to 2004 et seg. The paras. formerly 
read: 


(h) the generation of energy using property described in Class 43.1 or 43.2 of 
Schedule II to the regulations, or any combination thereof, and 


(i) the development of projects for which it is reasonable to expect that at least 
50% of the capital cost of the depreciable property to be used in each project 
would be the capital cost of property described in Class 43.1 or 43.2 of Schedule 
II to the regulations or any combination thereof, 


Paras. (h) and (i) of the definition “principal-business corporation” in subsec. 66(15) 
amended by 2007, c. 35, s. 19, applicable after February 22, 2005. The paras. formerly 
read: 


(h) the generation of energy using property described in Class 43.1 of Schedule 
II to the Income Tax Regulations, and 


(i) the development of projects for which it is reasonable to expect that at least 
50% of the capital cost of the depreciable property to be used in each project 
would be the capital cost of property described in Class 43.1 of Schedule II to 
the Income Tax Regulations, 


Paras. (h) and (i) added to the definition by 1997, c. 25, subsec. 13(28), applicable after 
December 5, 1996. 


The definition “principal-business corporation” in subsec. 66(15) substituted by 1994, 
c. 21, s. 28, applicable to 1993 et seg., except that 


(a) a corporation may elect that the amended definition not apply to its 1993 to 
1996 taxation years by so notifying the Minister of National Revenue in writing by 
December 31, 1994; and 


(b) it does not apply to transactions and events that occur before the 1993 taxation 
year. 


The definition “principal-business corporation” formerly read: 
“principal-business corporation” means a corporation whose principal business is 


(a) production, refining or marketing of petroleum, petroleum products or 
natural gas, or exploring or drilling for petroleum or natural gas, 


(b) mining or exploring for minerals, 
(c) processing mineral ores for the purpose of recovering metals therefrom, 
(d) a combination of 


(i) processing mineral ores for the purpose of recovering metals there- 
from, and 


(ii) processing metals recovered from the ores so processed, 
(e) fabricating metals, 


(f) operating a pipeline for the transmission of oil or natural gas, or 


Bie, those subsecs. of R.S.C. 1952, c. 148, as amended. 
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(g) production or marketing of sodium chloride or potash, or whose business 
includes manufacturing products the manufacturing of which involves 
processing sodium chloride or potash, 


or a corporation all or substantially all of the assets of which are shares of the 
capital stock of one or more other corporations that are related to the corporation 
(otherwise than by reason of a right referred to in paragraph 251(5)(b)) and 
whose principal business is described in any of paragraphs (a) to (g); 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-400: Exploration and development expenses — meaning of principal-business 
corporation. 


Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“production” from a Canadian resource property or a foreign re- 
source property means 


(a) petroleum, natural gas and related hydrocarbons produced 
from the property, 


(b) heavy crude oil produced from the property processed to any 
stage that is not beyond the crude oil stage or its equivalent, 


(c) ore (other than iron ore or tar sands) produced from the pro- 
perty processed to any stage that is not beyond the prime metal 
stage or its equivalent, 


(d) iron ore produced from the property processed to any stage 
that is not beyond the pellet stage or its equivalent, 


(e) tar sands produced from the property processed to any stage 
that is not beyond the crude oil stage or its equivalent, and 


(f) any rental or royalty from the property computed by refer- 
ence to the amount or value of the production of petroleum, nat- 
ural gas or related hydrocarbons or ore; 


“reserve amount” of a corporation for a taxation year in respect of 
an original owner or predecessor owner of a Canadian resource pro- 
perty means the amount determined by the formula 


A.— B 
where 
A is the total of all amounts that are 


(a) required by subsection 59(2) to be included in computing 
the corporation’s income for the year, and 


(b) in respect of a reserve, deducted in computing the income 
of the original owner or predecessor owner and deemed by 
paragraph 87(2)(g) or by virtue of that paragraph and para- 
graph 88(1)(e.2) to have been deducted by the corporation as 
a reserve in computing its income for a preceding taxation 
year, and 


B is the total of amounts deducted in computing the corporation’s 
income for the year by virtue of subsection 64(1), (1/1) or (1.2)8 
in respect of dispositions by the original owner or predecessor 
owner, as the case may be; 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


“selling instrument” in respect of flow-through shares means a 
prospectus, registration statement, offering memorandum, term 
sheet or other similar document that describes the terms of the offer 
(including the price and number of shares) pursuant to which a cor- 
poration offers to issue flow-through shares; 


“shareholder corporation” of a joint exploration corporation 

means a corporation that for the period in respect of which the ex- 

pression is being applied 
(a) was a shareholder of the joint exploration corporation, and 
(b) made a payment or loan to the joint exploration corporation 
in respect of Canadian exploration and development expenses, a 
Canadian exploration expense, a Canadian development expense 
or a Canadian oil and gas property expense incurred or to be 
incurred by the joint exploration corporation. 

Advance Tax Rulings: ATR-60: Joint exploration corporations. 
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Subdivision e — Deductions in Computing Income 


“specified foreign exploration and development expense” of a 
taxpayer in respect of a country (other than Canada) means an 
amount that is included in the taxpayer’s foreign exploration and 
development expenses and that is 


(a) a drilling or exploration expense, including any general geo- 
logical or geophysical expense, incurred by the taxpayer on or in 
respect of exploring or drilling for petroleum or natural gas in 
that country, 


(a.1) an expense incurred by the taxpayer after December 21, 
2000 (otherwise than pursuant to an agreement in writing made 
before December 22, 2000) for the purpose of determining the 
existence, location, extent or quality of a mineral resource in that 
country, including any expense incurred in the course of 


(i) prospecting, 
(ii) carrying out geological, geophysical or geochemical 
surveys, 


(iii) drilling by rotary, diamond, cspeuapay or other methods, 
or 


(iv) trenching, digging test pits and preliminary sampling, 


(b) a prospecting, exploration or development expense incurred 
by the taxpayer before December 22, 2000 (or after December 
21,2000 pursuant to an agreement in writing made before De- 
cember 22, 2000) in searching for minerals in that ‘country, 


(c) the cost to the taxpayer of the tenses s foreign resource 
property in respect of that country, 


(d) an annual payment made by the taxpayer in a taxation year 
of the taxpayer for the preservation of a foreign resource pro- 
perty in respect of that country, 


(e) an amount deemed by subsection 21(2) or (4) to be a foreign 
exploration and development expense incurred by the taxpayer, 
to the extent that it can reasonably be considered to relate to an 

“amount that, without reference to this paragraph and paragraph 
(f), would be a specified foreign exploration and development 
expense in respect of that country, or 


(f) subject to section 66.8, the taxpayer’s share of the specified 
foreign exploration and development expenses of a partnership 
incurred in respect of that country in a fiscal period. of the part- 
nership if, at the end of that period, the taxpayer was a member 
of the partnership. 
Related Provisions: 66(4.1), (4.2) — Country-by-country allocation of. specified 
FEDE; 248(1)‘‘foreign resource property” — Meaning of foreign resource property in 
respect of a country. 
History: The definition “specified foreign exploration and development expense” ad- 
ded to subsec. 66(15) by 2001, c. 17, subsec. 44(16), applicable after 1994. 


Selected Cases: Jes Investments Ltd. vy. R., [2007] 1 C.T.C. 2123 (TCC) (Capital 
loss allowed where shares never acquired flow-through status). 


(15.1) Other definitions — The definitions in subsections 
66.1(6), 66.2(5), 66.21(1), 66.4(5) and 66.5(2) apply in this section. 
History: Subsec. 66(15.1) amended by 2001, c. 17, subsec. 44(17), applicable after 
2000. Subsec. 66(15.1) formerly read: 


(15.1) Application of subsecs. 66.1(6), 66.2(5), 66.4(5) and 66.5(2) — 
definitions in subsections 66.1(6), 66.2(5), 66.4(5) and 66.5(2) apply to this 
section. 


Origin of subsec. 66(15.1): R.S.C. 1985, c. 1 (Sth Supp.). Formerly contained in the 
opening words to 66.1(6), 66.2(5), 66.4(5) and 66.5(2). 


(16) Partnerships — For the purposes of subsections (12.6) to 
(12.73), the definitions “assistance” and “flow-through share” in 
subsection (15) and subsections (18), (19) and 66.3(3), and (4), a 
partnership is deemed to be a person and its taxation year is deemed 
to be its fiscal period. 

History: Subsec. 66(16) amended by 1997, c. 25, subsee. 13(29), applicable to fiscal 
periods that end after 1995. Subsec. (16) formerly read: 


(16) For the purposes of subsections (12.6) to (12.66), the definitions “assis- 
tance” and “flow-through share” in subsection (15) and subsections (18), (19) 
and 66.3(3) and (4), a partnership shall be deemed to be a person and its taxation 
year shall be deemed to be its fiscal period. 


Subsec. 66(16) amended to add reference to subsecs. (18) and (19) by 1994, c. 7, Sch. 
II (1991, c..49), subsec. 38(11), applicable to fiscal periods ending after February 1986. 
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(17) Non-arm’s length partnerships — For the purpose of par- 
agraph (12.66)(d), a partnership and a corporation are, at all times 
in a calendar year, 


(a) deemed not to deal with each other at arm’s length, if 


(i) an expense is deemed by subsection (12.61) to be incurred 
by the partnership, 


(ii) the expense would, if this Act were read without refer- 
ence to paragraph (12.61)(b), be incurred in the calendar year 
by the corporation, and 


(iii) a share of the expense is included, because of paragraph 
(h) of the definition “Canadian exploration expense” in sub- 
section 66.1(6), in the Canadian exploration expense of the 
corporation or of a member of the partnership with whom the 
corporation, at any time in that calendar year, does not deal 
at arm’s length; and 


(b) deemed to deal with each other at arm’s length, in any other 
Case. 
History: Subsec. 66(17) amended by 2003, c. 28, subsec: 4(4), applicable to expenses 
incurred after 1996, other than expenses incurred in January or February 1997 in re- 
spect of an agreement that was made in 1995. The subsec. formerly read: 


(17) Where an expense would, but for paragraph (12.61)(b), be incurred during 
the first 60 days of a calendar year by a corporation and the expense is deemed 
by subsection (12.61) to be incurred by a partnership, the partnership and the 
corporation shall be deemed not to deal with each other at arm’s length through- 
out that period for the purposes of paragraph (12.66)(d) only where a share of the 
expense of the partnership is included because of paragraph (h) of the definition 
“Canadian exploration expense” in subsection 66.1(6) in the Canadian explora- 
tion expense of the corporation or a member of the partnership with whom the 
corporation does not deal at arm’s length at any time during that period. 
Subsec. 66(17) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(11), applicable 
to fiscal periods ending after February 1986. Subsec. 66(17) formerly read: 
(17) For the purpose of paragraph (12.66)(d), where an expense incurred during 
a period by a corporation that is, but for this subsection, deemed by subsection 
(12.61) to be incurred by a partnership is attributable directly or indirectly to a 
member of the partnership who does not deal with the corporation at arm’s 
length, the partnership and the corporation shall be deemed not to deal with each 
other at arm’s length during the period. 


(18) Members of partnerships — For the purposes of this sec- 
tion, subsection 21(2), sections 59.1 .and 66.1 to 66.7, paragraph (d) 
of the definition “investment expense” in subsection 110.6(1) and 
the descriptions of C and D in subsection 211.91(1), where a per- 
son’s share of an outlay or expense made or incurred by a partner- 
ship in a fiscal period of the partnership is included in respect of the 
person under paragraph (d) of the definition “foreign exploration 
and development expenses” in subsection (15), paragraph (h) of the 
definition “Canadian exploration expense” in subsection 66.1(6), 
paragraph (f) of the definition “Canadian development expense” in 
subsection 66.2(5), paragraph (e) of the definition “foreign resource 
expense” in subsection 66.21(1) or paragraph (b) of the definition 
“Canadian oil and gas property expense” in subsection 66.4(5), the 
portion of the outlay or expense so included is deemed, except for 
the purposes of applying the definitions “foreign exploration. and 
development expenses”, “Canadian exploration expense”, “Cana- 
dian development expense’’, “foreign resource expense”’ and “Cana- 
dian oil:and gas property expense” in respect of the person, to be 
made or “aged ae by the person at the end of that fiscal period. 


ae _ Proposed Amendment — 66(18) 
Application” The November 5, 2010 draft legislation (misc. technical), s. 6, will 
amend subsec. 66(18) to substitute “110.6(1), . the definition “pre- -production mining 
expenditure” in subsection 12709) and the descriptions of C and D” for “110.6(1) and 


the descriptions of C and D”, sappligable, to expenses incurred in fiscal Suite that 


begin after 2001. | 


Technical Notes: ‘Subsection 6618) vides, that for the. purposes of hibst of the 
resource taxation rules, a partner’s share of resource expenditures incurred in a fiscal 
period i is considered to have been incurred by the partner at the end of the fiscal period. 


Subsection 66(18). is amended ‘by adding a reference to the “pre-production mining 
expenditure”, consequential to the introduction of subparagraph (b)Gi) in the definition 
in subsection 127(9). A taxable Canadian corporation that is a member of a partnership 
could under certain circumstances earn investment tax credits in respect of the corpora- 
tion's “pre-production minin ¥ expenditure.” For more information, refer to commen- 
tary following the veges to Ly cst bs Py -production mining nae 
in subsection 127(9). 
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eons Jecaien. aad officials, of the Tax 
definition: of « “pre-production mining — 


the Honourable James. Flaherty, inquiring abou Du 
2007. a apologize - ( 
submission. : 


that a mining eorpotition? s tabi of the’ pre-produc’ 4 mining ‘expenditures incurred 
by it through a general partnership will qualify for the pre-production mining credit. 
You submit that these changes would be « consistent with the sommended amendment 
referred to in the letter issued by the Department of Finance in December 2004 that 
would allow expenditures incurred by a principal-business corporation through é a eat 
through share financing arrangement with its subsidiary to qualiffor the credit. 


From a tax policy perspective, we agree that a taxab’ anadian’ corporation’ 's share of 
the pre-production mining expenditures (the “eligib haacuhial mu oe Be a 
general partnership should qualify for the credit if, 


(a) each member of the partnership would (oth sr Wis becatise of being a talnber 
of the partnership) be a “principal- business corporation” ‘as defined in subsection 
66( 15) of the Act, if that definition were read without eH hse to paragraphs (a), 
(a. 1), ®, (h) and @ thereof; and — 


(bd) the corporation is a member of the eet a ‘the os ihe eligible ed 

_ tures are incurred and would not be a specified member of the partnership if the 
definition “specified member” in subsection 248(1) of the Act were read without 
reference to subparagraph (b)Gii) thereof. 


Accordingly, we will recommend to the Minister that tha Act be ainenesk olla ie 
expenditures incurred in fiscal periods of a iebulaes that end after 2006, to a 
for this result, _ . x 4 


1 


While I cannot offer any) assurance that cithér ‘the adiniati or Palinwient will agree 
with our recommendation, I wel that this statement of our intentions is aegis to you. 


Yours sincerely, 


Gerard Lalonde 
- Director, Tax Legislation Division, Tax. Policy Branch an 


Letter from Dept. of Finance, June 9, 2009: 
Mr. John Gravelle, PriceWaterHouseCoopers LLP, Toronto ON” 
Dear Mr. Grayelle: 


lam writing in sesppose! to, your oe of. ee 8, 2009, a 4, 2008 and Febauncy; 20, 
2008 and discussions with officials, of the Tax. Legislation Division, regarding the defi- 
nition of * “pre-production mining expenditure” in subsection 127(9) of the Income Tax 
Act (Act). I apologize for the delay in providing you with a formal response to your 
submission. Specifically, you are concerned that pre-production mining expenditures 
incurred by a principal-business corporation, as defined in subsection 66(15) of the 
Act, through a general partnership may not oe, we for the pre- Maciek ss 
expenditure investment tax credits. : 


[remainder of letter is identical to letter to: Donbiad pawdls wer —ed.] 


Related Provisions: 6(16) — Partnership deemed to be a person; 54“exemption 
threshold” A(b)(ii) — Application of limitation on donations of flow- -through shares; 
66.1(7) — Canadian exploration expense — share of partner; 66.2(6) — Canadian de- 
velopment expense — share of partner; 66.4(6) — Canadian oil and gas property ex- 
pense — share of partner; 96(1)(d) — Partnerships —no deduction at partnership 
level; 127(9)“investment tax credit”(a.2),; 127(9)“flow- -through mining expenditure” — 
Investment tax credit. 


History: Subsec. 66(18) amended by 2001, c. 17, subsec. 44(18), applicable to fiscal 
periods that begin after 2000. Subsec. 66(18) formerly read: 


(18) For the purposes of this section, subsection 21(2), sections 59.1 and 66.1 to 
66.7, paragraph (d) of the definition “investment expense” in subsection 110.6(1) 
and the descriptions of C and D in subsection 211.91(1), where a person’s share 
of an outlay or expense made or incurred by a partnership in a fiscal period of 
the partnership is included in respect of the person under paragraph (d) of the 
definition “foreign exploration and development expenses” in subsection (15), 
paragraph (h) of the definition “Canadian exploration expense’ in subsection 
66.1(6), paragraph (f) of the definition “Canadian development expense” in sub- 
section 66.2(5) or paragraph (b) of the definition “Canadian oil and gas property 
expense” in subsection 66.4(5), the portion of the outlay or expense so included 
is deemed, except for the purposes of applying the definitions “foreign explora- 
tion and development expenses”, “Canadian exploration expense”, “Canadian 
development expense” and “Canadian oil and gas property expense” in respect of 
the person, to be made or incurred by the person at the end of that fiscal period. 
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Subsec.-66(18) amended by 1997, c. 25, subsec. 13(30), applicable to fiscal periods that 

end after 1996. Subsec. (18) formerly read: 
(18) For the purposes of this section, subsection 21(2), sections 59. 1 and 66.1 to 
66.7 and paragraph (d) of the definition “investment expense” in subsection 
110.6(1), where a person’s share of an outlay or expense incurred by a partner- ~ 
ship in a fiscal period thereof is included in respect of the person under para- 
graph (d)of the definition’ “foreign exploration and development expenses” in 
subsection (15), paragraph (h) of the definition “Canadian exploration expense” 
in subsection 66.1(6), paragraph (f) of the definition “Canadian development ex- 
pense” in subsection 66.2(5) or paragraph (b) of the definition “Canadian oil and 
gas property expense” in subsection 66.4(5), the! portion of the outlay or expense 
so included shall be deemed, except for the purposes of applying the definitions 
“foreign exploration and development expenses”,: “Canadian exploration ex- 

_ pense”, “Canadian development expense” and “Canadian oil and gas property 

expense” in respect of the person, to be made or incurred by the person at the 
end of that fiscal period. 


Subsec. 66(18) added by 1991, c.49, subsec. A) applicable to fiscal periods ending 
after February 1986. 


(19) Renunciation by corporate partner, etc. — A corpora- 
tion is not entitled to renounce under subsection (12.6), (12.601) or 
(12.62) to a person a specified amount in respect of the corporation 
where the corporation would not be entitled to so renounce the 
specified amount if 


(a) the expression “end of that fiscal period” in subsection (18) 
\ were read as “‘time the, outlay or expense was made or incurred 
by the partnership”; and 


(b) the expression “on the effective date of the renunciation” in 
each of paragraphs (12.61)(a) and (12.63)(a) were read as “‘at the 
earliest time that any part of such expense was incurred by. the 
corporation”. 
Related Provisions: 66(16) — Partnership deemed to be.a person; 66(20) — Mean- 
ing of “specified amount”. 
History: Subsec. 66(19) amended by 1997, c. 25, subsec. 13(31), applicable to renun- 
ciations made after 1998. Subsec. (19) formerly read: 
(19) Renunciation by member of partnership, etc. — Notwithstanding sub- 
sections (12.6), (12.601), (12.62) and (12.64), where at any time a corporation 
(a) would, but for this subsection, be entitled to renounce under subsection 
(12.6), (12.601), (12.62) or (12.64) to another person . 
(i) all or part of the corporation’s share of an outlay or expense made or 
incurred by a partnership of which the corporation is a member or for- 
mer member at that time, or 
(ii) all or part of an amount renounced to the corporation under subsec- 
tion (12.6), (12.601), (12.62) or (12.64), and 
(b) would not be entitled to so renounce the amount described in subpara- 
graph (a)(i) or (ii) to the other person if | 
(i) the expression “end of that fiscal period” in subsection (18) were 
read as “time the outlay or expense was made or incurred by the partner- 
ship”, and 
(ii) the expression “on the effective date of the renunciation” in each of 
paragraphs (12.61)(a), (12.63)(a) and (12.65)(a) were read as “at the ear- 
liest time that any part of such expense was incurred by the 
corporation”, 
the corporation is not entitled to renounce that amount under subsection (12.6), 
(12.601), (12.62) or (12.64), as the case may be, at that time to the other person. 
Subsec. 66(19) amended by 1994, c..8, subsec..5(19), applicable to renunciations of 
outlays or expenses.made or incurred after December 2, 1992. Subsec. (19) formerly 
read: 


(19) Notwithstanding subsections (12.6), (12.62) and (12. 64), where at any time 
a corporation 


(a) would, but for this subsection, be entitled to renounce 


(i) all or part of its share of an outlay or expense made or incurred by a 
partnership of which the corporation is a member or former member at 
that time, or 


(ii) all or part of an amount renounced to the corporation under subsec- 
tion (12.6), (12.62) or (12.64), 


under subsection (12.6), (12.62) or (12.64) to another person, and 
(b) would, if 


(i) the expression “end of that fiscal period’ in subsection (18) were 
read as “time the outlay or expense was made or incurred by the partner- 
ship”, and 


(ti) the expression “on the effective date of the renunciation” in each of 
paragraphs (12.61)(a), (12.63)(a) and (12.65)(a) were read as “at the ear- 


356 


Subdivision e — Deductions in Computing Income 


liest time that any part of such’ expense was incutred’ by° the 
corporation”, f 


not be entitled to so renounce the amount described in subparagraph (a)(i) or 
(ii) to the other person, 


the corporation is not entitled to renounce that amount under subsection (12.6), 
(12.62) or (12.64), as the case may be, at that time to the other person. 


Subsec. 66(19) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 38(12) applicable to 
renunciations of outlays or expenses made or incurred after July 13, 1990, other than 
such outlays or expenses made or incurred pursuant to an agreement in writing entered 
into before July 14, 1990. 


(20) Specified amount — For the purpose of subsection (19), a 
specified amount in respect of a corporation is an” amount that 
represents 


(a) all or part Of the corporation’s share of an.outlay or expense 
made or incurred by a partnership of which the nereeaies isa 
member or former member; or 


(b) all or part of an amount renounced to the corporation under 
subsection (12. 6), (12.601) or (12.62). 


History: Subsec. 66(20) added by. 1997, c. 25, subsec. 13(31), aulieabla to.renuncia- 
tions made after 1998. 


Related Provisions [s. 66]: 35(1)(e) —Prospectors and grubstakers; 66.1(6), 
66.2(5), 66.4(5) — Definitions; 66.7 — Successor rules; 66.8(1) — Resource expenses 
of limited partner; 87(1.2) — Amalgamations — new corporation deemed continuation 
of predecessor; 88(1.5) — Winding-up — parent deemed continuation of subsidiary; 
127.52(1)(e) — Addition to adjusted taxable income for minimum tax purposes; 209 — 
Tax on carved-out income. 


Definitions [s. 66]: “acquired” — 256(7)=(9); “adjusted cost base’ — 54, 248(1); 
“adjusted cumulative Canadian development expense” — 66(14.3); “affiliated’’ — 
66(11.5), 251.1; “agreed portion” — 66(15); “amount” — 248(1);*“arm’s length” — 
66(17),, 251(1); “assessment” — 248(1);. “assistance” — 66(15),:79(4),  125.4(5),; 
248(16), (16.1), (18), (18.1); “associated” — 256, “beneficially interested” — 248(25); 
“bituminous sands”, “business” — 248(1); “calendar year’ — Interpretation , Act 
37(1)(a); “Canada” — 255, Interpretation Act 8(2.1), (2.2); “Canadian corporation” — 
89(1), 248(1); “Canadian development expense” —'66.2(5), 248(1); “Canadian explo- 
ration and development expenses” — 66(15), ’248(1);. “Canadian exploration ex- 
pense” — 66.1(6), 248(1); “Canadian oil and gas property expense” — 66.4(5), 248(1); 
“Canadian resource property” — 66(15), 248(1); “capital gain” — 39(1), 248(1); “capi- 
tal property” — 54, 248(1); “control” — 256(6)—(9); “corporation” — 248(1), Interpre- 
tation Act 35(1); “cumulative Canadian development expense” =-.66(15:1), \66.2(5); 
“cumulative Canadian exploration expense” — 66(15.1), 66.1(6); “cumulative Cana- 
dian oil and gas property. expense”, — 66(15.1), 66.4; “cumulative foreign resource ex- 
pense” — 66.21(1); “cumulative offset account’ — 66(15.1), 66.5(2); “depreciable 
property” — 13(21), 248(1); “disposition” — 54, 66.4(5), 248(1); “drilling or explora- 
tion expense”, “expense” — 66(15); “fiscal period’’ — 66(16), 249(2), 249.1; “flow- 
through share” — 66(15); “foreign exploration and development expenses” — 66(15), 
248(1); “foreign resource expense” — 66.21(1), 248(1); “foreign resource pool ex- 
pense” — 248(1); “foreign resource property” — 66(15), 248(1); “global foreign re- 
source limit”? — 66.21(1.); “Her Majesty” — Interpretation Act.35(1);.“immoyable” — 
Quebec Civil Code art.. 900-907; “individual” — 248(1); “in respect. of, that coun- 
iy — 248(1)“foreign resource property”; “joint exploration corporation” — 66(15); 

“majority interest partner’, vinineral’; “mineral resource’, “Minister”, “oil or gas 
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well” — 248(1); “original owner’, “outlay” — 66(15); “person” — 66( 16), 248(1); 
“predecessor owner” — 66(15); “prescribed” — 248(1);' “principal-business' corpora- 
tion”, “production” — 66(15); “‘prohibited relationship” — 66(12.671); “property” — 


248(1); “real right” — 248(4.1); “related” — 66(11.5), 251(2); “reserve amount” — 
66(15); “resident in Canada” — 94(3)(a)(viii), 250; “restricted expense” — 66(15.1), 
66.1(6); “selling instrument” — 66(15); “‘share’’, “‘shareholder” — 248(1); “shareholder 
corporation” — 66(15); ‘specified amount” —\66(20); “specified: foreign exploration 
and development expense” — 66(15); ‘specified: purpose” — 66(15.1), 66.1(6); “‘sub- 
stituted” — 248(5); “tar. sands” — 248(1); “taxable. capital amount” — 66(12.6011); 
“taxable capital employed in Canada” — 66(12.6012); “taxation year” — 66(16), 249; 
“trust” — 104(1), 248(1), (3); “taxpayer” — 248(1); “writing” — Interpretation Act 
35(1). 


I.T. Application Rules [s. 66]: 29, 30. 


66.1 [Canadian exploration expenses] — (1) Amount to be 
included in income — There shall be included in computing the 
amount referred to in paragraph 59(3.2)(b) in respect of a taxpayer 
for a taxation year the amount, if any, by which ~ 


(a) the total of all amounts referred to in the descriptions of F to 
M in the definition “cumulative Canadian exploration expense” 
in subsection (6) that are deducted in computing the taxpayer’s 
cumulative Canadian exploration expense’ at the end of the year 


S. 66.1(2) 


exceeds the total of 


(b) all amounts referred to in the descriptions of A to b, 1 in the 
definition “cumulative Canadian exploration expense” in. sub- 
section (6) that are included in computing the taxpayer’s cumu- 
lative Canadian exploration expense at the end of the year, and 


(c) the total determined under subparagraph 66.7(12.1)(a)(i) in 
respect of the taxpayer for the year. 


Related Provisions: 59(3.2)(b) — Income inclusion; 66.7(1) — Successor of Cana- 
dian exploration and deyelopment expenses; 87(1.3) — Amalgamations — shareholder 
corporation. See also at end of s. 66.1. 


History: Subsec. 66.1(1) substituted by 1994, c. 7, Sch. IL.(1991,.c. 49), subsec. 39(1), 
applicable to taxation years ending after February 17, 1987, except that with respect to 
such taxation years beginning before February 18, 1987, the reference to “E.1” in para. 
(b) shall be read as “D”. Subsec. (1) formerly read: 


66.1 (1) A taxpayer shall include, in computing the amount referred to in para- 
graph 59(3.2)(b), the amount, if any, by which 


(a) the total of all amounts referred to in the descriptions of F to M in the 
definition “cumulative Canadian exploration expense” in subsection (6) that 
would be taken into account in computing the taxpayer’s cumulative Cana- 
dian exploration expense at the end of the year 


exceeds 


(b) the total of all amounts referred to in the descriptions of A to D in the 
definition referred to in paragraph (a) that would be taken into account in 
computing the taxpayer’s cumulative Canadian exploration expense at the 
end.of the year. 


(2) Deduction for certain principal-business corpora- 
tions — In computing the income for a taxation year of a princi- 
pal-business corporation (other than a corporation that would not be 
a principal-business corporation if the definition “‘principal-business 
corporation” in subsection 66(15) were read without reference to 


| paragraphs (h) and (i) of that definition), there may be deducted any 


amount that ‘the corporation claims not exceeding the lesser of 
(a) the total of 


(i) the amount, if any, by which its cumulative Canadian ex- 
‘ploration expense at the end of the year exceeds the amount, 
if any, designated by it for the, year. under subsection 
66(14.1), and 


(it) ‘the: amount; if any, by which 


(A) the total determined under. subparagraph 
66.7(12.1)(a)(i) in respect of the compprAnOn for the year 


exceeds 


(B) the amount that would be determined under subsec- 
tion (1) in respect of the corporation for the year, if that 
subsection were read without reference to paragraph (c) 
thereof, and 


(b), the amount, if any, by which 


(i) the amount that would be its income for the year if no 
deduction (other than a prescribed deduction) were allowed 
under this subsection or section 65 


exceeds 


(ii) the total of all ‘amounts each of which is an amount de- 
ducted by the corporation under section 112 or 113 in com- 
puting its taxable income for the year... 


Related Provisions: 20(1)(hh)— Repayments ‘of inducements, etc.; 65 — Allow- 
ance for oil or, gas well, mine or timber limit; 66 — Exploration and development ex- 
penses; 66.1(3) — Deduction, for other, taxpayers; 66.7(1) — Successor of Canadian 
exploration and development expenses; 127.52(1)(e) — Add-back of deduction for 
minimum tax purposes; 209 — Tax on carved-out income. See also at end of s. 66.1. 


History: The opening words of subsec. 66.1(2) amended by 1997, c. 25, subsec. 14(1), 
applicable to taxation years that end after December 5, 1996. The opening words for- 
merly read: 


(2) Deduction for principal-business corporation — In computing the income 
of a principal-business corporation for a taxation year, there may be deducted 
any amount that the corporation claims not exceeding the lesser of 
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Subsec. 66.1(2) amended by 1994, c. 8, subsec. 6(1), applicable to taxation years end- 
ing after December 2, 1992. Subsec. (2) formerly read: 


(2) In computing its income for a taxation year, a taxpayer that is a principal- 
business corporation 


(a) shall deduct an amount equal to the lesser of 


. (i) the amount, if any by which its cumulative Canadian exploration ex- 
pense at the end of the year exceeds the amount, if any, designated by it 
for the year under subsection 66(14.1), and 


(ii) its income for the year (computed without reference to subsection 
59(3.3)) if no deduction (other than a prescribed deduction) were al- 
lowed under this subsection or section 65 minus the deductions allowed 
for the year by sections 112 and 113; and 


(b) may deduct such amount as it claims not exceeding the total of 
(i) the lesser of 
(A) the amount, if any, by which 


(1) the total determined under subparagraph 66.7(12.1)(a)(i) in 
respect of the taxpayer for the year 


exceeds 


(II) the amount that would, but for paragraph (1)(c), be the 
amount determined under subsection (1) in respect of the tax- 
payer for the year, and 


(B) the amount, if any, by which 


(I) the amount, if any, determined under subparagraph (a)(ii) in 
respect of the taxpayer for the year 


exceeds 


(II) the amount, if any, deducted under paragraph (a) by the tax- 
payer for the year, and 


(ii) the least of 


(A) the total of amounts included under subsection 59(3.3) in com- 
puting its income for the year, 


(B) the total of 


(I) the amount, if any, by which the amount determined under 
subparagraph (a)(i) in respect of the taxpayer for the year ex- 
ceeds the amount determined under subparagraph (a)(ii) in re- 
spect of the taxpayer for the year, and 

(II) the amount, if any, by which the amount determined under 
clause (i)(A) in respect of the taxpayer for the year exceeds the 
amount determined under clause (i)(B) in respect of the tax- 
payer for the year, and 


(C) the amount that would be determined under subparagraph (a)(ii) 
in respect of the taxpayer for the year if that subparagraph were read 
without reference to the expression “(computed without reference to 
subsection 59(3.3))”. 


Para. 66.1(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 39(2), applica- 
ble to taxation years ending after February 17, 1987. Para. (b) formerly read; 


(b) may deduct such amount as it may claim not exceeding the least of 


(i) the total of amounts required to be included in computing its income for 
the year by virtue of subsection 59(3.3), 

(ii) the amount, if any, by which the amount described in subparagraph (a)(i) 
exceeds the amount described in subparagraph (a)(ii), and 

(iii) the amount that would be determined under subparagraph (a)(ii) if that 


subparagraph were read without reference to “(computed without reference 
to subsection 59(3.3))”. 


Regulations: 1213 (prescribed deduction). 
Interpretation Bulletins: IT-400: Exploration and development expenses — mean- 
ing of principal-business corporation. 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


(3) Expenses of other taxpayer — In computing the income for 
a taxation year of a taxpayer that is not a principal-business corpo- 
ration, or that is a corporation that would not be a principal-business 
corporation if the definition “principal-business corporation” in 
subsection 66(15) were read without reference to paragraphs (h) 
and (i) of that definition, there may be deducted such amount as the 
taxpayer claims not exceeding the total of 


(a) the amount, if any, by which the taxpayer’s cumulative Ca- 
nadian exploration expense at the end of the year exceeds the 
amount, if any, designated by the taxpayer for the year under 
subsection 66(14.1), and 


Income Tax Act, Part I, Division B. 


(b) the amount, if any, by which 
(i) the total determined under subparagraph 66.7(12.1)(a)(i) 
in respect of the taxpayer for the year 


exceeds 


(ii) the amount that would, but for paragraph (1)(c), be the 
amount determined under subsection (1) in respect of the tax- 
payer for the year. - 
Related Provisions: 66.1(2)— Deduction for principal-business corporation, 
110.6(1)“investment expense”(d) — effect of claim under 66.1(3) on capital gains ex- 
emption; 127.52(1)(e) — Add-back of deduction for minimum tax purposes. See also 
at end of s. 66.1. i j 
History: The opening words of subsec. 66.1(3) amended by 1997, c. 25, subsec. 14(2), 
applicable to taxation years that end after December 5, 1996. The opening words for- 
merly read: 
(3) In computing the income of a taxpayer (other than a principal-business cor- 
poration) for a taxation year, there may be deducted such amount as the taxpayer 
claims not exceeding the total of 
Subsec. 66.1(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 39(3), applica- 
ble to taxation years ending after February 17, 1987. Subsec. (3) formerly read: 


(3) A taxpayer other than a principal-business corporation may deduct, in com- 
puting the taxpayer’s income for a taxation year, such amount as the taxpayer 
may claim not exceeding the amount, if any, by which the taxpayer’s cumulative 
Canadian exploration expense at the end of the year exceeds the amount, if any, 
designated by the taxpayer for the year under subsection 66(14.1). 
Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


(4), (5) [Repealed under former Act] 
(6) Definitions — In this section, 


“bitumen mine development project”, of a taxpayer, means an 
undertaking for the sole purpose of developing a new mine to ex- 
tract and process tar sands from a mineral resource of the taxpayer 
to produce bitumen or a similar product; 


History: The definition “bitumen mine development project” added to subsec. 66.1(6) 
by 2011, c. 24, subsec. 14(5), deemed in force on March 22, 2011. 


“bitumen upgrading development project”, of a taxpayer, means 
an undertaking for the sole purpose of constructing an upgrading 
facility to process bitumen or a similar feedstock (all or substan- 
tially ail of which is from a mineral resource of the taxpayer) from a 
new mine to the crude oil stage or its equivalent; 


History: The definition “bitumen upgrading development project” added to subsec. 
66.1(6) by 2011, c. 24, subsec. 14(5), deemed in force on March 22, 2011. 


“Canadian exploration expense” of a taxpayer means any expense 
incurred after May 6, 1974 that is 


(a) any expense including a geological, geophysical or geochem- 
ical expense incurred by the taxpayer (other than an expense in- 
curred in drilling or completing an oil or gas well or in building 
a temporary access road to, or preparing a site in respect of, any 
such well) for the purpose of determining the existence, loca- 
tion, extent or quality of an accumulation of petroleum or natu- 
ral gas (other than a mineral resource) in Canada, 


(b) any expense (other than an expense incurred in drilling or 
completing an oil or gas well or in building a temporary access 
road to, or preparing a site in respect of, any such well) incurred 
by the taxpayer after March, 1985 for the purpose of bringing a 
natural accumulation of petroleum or natural gas (other than a 
mineral resource) in Canada into production and incurred prior 
to the commencement of the production (other than the produc- 
tion from an oil or gas well) in reasonable commercial quantities 
from such accumulation, including 


(i) clearing, removing overburden and stripping, and 


(ii) sinking a shaft or constructing an adit or other under- 
ground entry, 


(c) any expense incurred before April, 1987 in drilling or com- 
pleting an oil or gas well in Canada or in building a temporary 
access road to, or preparing a site in respect of, any such well, 


(i) incurred by the taxpayer in the year, or 
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(ii) incurred by the taxpayer in any previous year and in- 
cluded by the taxpayer in computing the taxpayer’s Canadian 
development expense for a previous taxation year, 


if, within six months after the end of the year, the drilling of the 
well is completed and 


(iii) it is determined that the well is the first well capable of 
production in commercial quantities from an accumulation of 
petroleum or natural gas (other than a mineral ESRUIE) not 
previously known to exist, or 


(iv) it is reasonable to expect that the well will not come into 
production in commercial quantities within twelve months of 
its completion, 


(d) any expense incurred by the taxpayer after March, 1987 and 
in a taxation year of the taxpayer in drilling or completing an oil 
or gas well in Canada or in building a temporary access road to, 
or preparing a site in respect of, any such well if 


(i) the drilling or completing of the well resulted in the dis- 
covery that.a natural underground. reservoir. contains. petro- 
leum or natural gas, where 


(A) before the time of the discovery, no person or partner- 
ship had discovered that the reservoir contained either pe- 
troleum or natural gas, and 


(B) the discovery occurred at any time before six months 
after the end of the year, 


(ii) the well is abandoned in the year or within six months 
after the end of the year without ever having produced other- 
wise than for specified purposes, 


(iii) the period of 24 months commencing on the day of com- 
pletion of the drilling of the well ends in the year, the ex- 
pense was incurred within that period and in the year and the 
well has not within that period produced otherwise than for 
specified purposes, or 

(iv) there has been filed with the Minister, on or before the 
day that is 6 months after the end of the taxation year of the 
taxpayer in which the drilling of the well was commenced, a 
certificate issued by the Minister of Natural Resources certi- 
fying that, on the basis of evidence submitted to that Min- 
ister, that Minister is satisfied that 


(A) the total of expenses incurred and to be incurred in 
drilling and completing the well, in building a temporary 
access road to the well and in preparing the site in respect 
of the well will exceed $5,000,000, and 


(B) the well will not produce, otherwise than for a speci- 
fied purpose, within the period of 24 months commencing 
on the day on which the drilling of the well is completed, 


(e) any expense deemed. by subsection (9) to be a Canadian ex- 
ploration expense incurred by the taxpayer, 


(f) any expense incurred by the taxpayer (other than an expense 
incurred in drilling or completing an oil or gas well or in build- 
ing a temporary access road to, or preparing a site in respect of, 
any such well) for the purpose of determining the existence, lo- 
cation, extent or quality of a mineral resource in Canada includ- 
ing any expense incurred in the course of 


(4) prospecting, 
(ii) carrying out geological, geophysical or geochemical 
surveys, 


(iii) drilling by rotary, diamond, percussion or other methods, 
or 


(iv) trenching, digging test pits and preliminary sampling, 
but not including 
(v) any Canadian development expense, 


(v.1) any expense described in subparagraph (i), (iii) or (iv) 
in respect of the mineral resource, incurred before a new 
mine in the mineral resource comes into production in rea- 
sonable commercial quantities, that results in revenue or can 


S. 66.1(6) Can 


reasonably be expected to result in revenue earned before the 
new mine comes into production in reasonable commercial 
quantities, except to the extent that the total of all such ex- 
penses, exceeds the total of those revenues,. or 


(vi) any expense that may reasonably be considered to be re- 
lated to a mine in the mineral resource that has come into 
production in reasonable commercial quantities or to be re- 
lated to a potential or actual extension of the mine, 


(g) any expense’ incurred by the taxpayer after November 16, 
1978 for the purpose of bringing a new mine in a mineral re- 
source in Canada, other than a bituminous sands. deposit or an 
oil shale deposit, into production, in reasonable commercial 
quantities. and incurred before the new mine comes into produc- 
tion in such quantities, including an expense for clearing, re- 
moving. overburden, stripping, sinking a mine shaft or construct- 
ing an adit or other underground entry, but, not including any 
expense that results in revenue or can reasonably be expected to 
result in revenue earned before the new mine comes into produc- 
tion in reasonable commercial quantities, except to the extent 
that the total of all such expenses exceeds the total of those 
revenues, 


(g.1) any Canadian renewable and conservation expense in- 
curred by the taxpayer, 


(g.2) any expense incurred by the taxpayer after March 21, 
2011, that. is 


(i) a specified oil sands mine development expense, or 
(ii) an eligible oil sands mine development expense, 


(h) subject to section 66.8, the taxpayer’s share of any expense 
referred to in any of paragraphs (a) to (d) and (f) to (g.1) in- 
curred by a partnership in a fiscal period thereof, if at the end of 
the period the taxpayer is a member of the partnership, or 


(i) any expense referred to in any of paragraphs (a) to (g) in- 
curred by the taxpayer pursuant to an agreement in writing with 
a corporation, entered into before 1987, under which the tax- 
payer incurred the expense solely as consideration for shares, 
other than prescribed shares, of the capital stock of the corpora- 
tion issued to the taxpayer or any interest in such shares or right 
thereto, 


_ Proposed Amendment — 66. 1(6)“Canadian 
( xploration expense”(i) — 


i 010 draft soe (Part sae : a). be 


shares or right thereto” to corte into 


but, for greater certainty, shall not include 


(j) any consideration given by the taxpayer for any share or any 
interest therein or right thereto, except as provided by paragraph 


sate 


Wi 


__ Proposed Amendment — 66. TG) Cansellans 
: exploration expense”(j)_ : 
Application’ ‘The July 16 2010 ‘draft legislation. (Part 2— wy “subsec. 
(198(2), will amend. para. () of the definition “Canadian exploration expense” in subsec. 


66.1(6) by substituting “interest in or right to — or, for civil law, any right in or to —a 
share” for “interest therein or right thereto’, to come into. iforee, on Revel Assent. 


Technical Notes (July 2010): See under 12(4). 


Y// 


(k). any expense described in paragraph (i) incurred by any other 
taxpayer to the extent that the expense was, 
(i) by virtue of that paragraph, a Canadian exploration ex- 
pense of that other taxpayer, 
(ii) by virtue of paragraph (g) of the definition “Canadian de- 
velopment expense” in subsection 66.2(5),.a Canadian devel- 
opment expense of that other taxpayer, or 
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(ili) by virtue of paragraph (c) of the definition “(Canadian oil 
and gas property expense”’ in subsection 66.4(5), a Canadian 
oil and gas property expense of that other taxpayer, 


(k.1) an expense that is the cost, or any part of the cost, to the 
taxpayer of any depreciable property of a prescribed class that 
was acquired after 1987, 


(k.2) [Repealed] 


(1) any amount (other than a Canadian renewable and conserva- 
tion expense) included at any time in the capital.cost to the tax- 
payer of any depreciable property of a prescribed class, 


(m) an expenditure incurred at any time after the commence- 
ment of production from a Canadian resource property of the 
taxpayer in order to evaluate the feasibility of a method of re- 
covery of, or to assist in the recovery of, petroleum, natural gas 
or related hydrocarbons from the portion of a natural reservoir to 
which the Canadian resource property relates, 


(n) an expenditure incurred at any time relating to the injection 
of any substance to assist in the recovery of petroleum, natural 
gas or related hydrocarbons from a natural reservoir, or 


(o) the taxpayer’s share of any consideration, expense, cost or 
expenditure referred to in any of paragraphs (j) to (n) given or 
incurred by a partnership, 


but any assistance that a taxpayer has received or is entitled to re- 
ceive after May 25, 1976 in respect of or related to the taxpayer’s 
Canadian exploration expense shall not reduce the amount of any of 
the expenses described in any of paragraphs (a). to (i); 

Related Provisions; 13(7.5) — Depreciable property treatment for costs associated 
with building roads and similar projects; 13(34), Reg. 1102(1)(a) — Depreciable pro- 
perty takes priority over resource property; 34.2(1)“qualified resource expense”(a), 
34.2(6) — CEE qualifies for deduction from corporate accrual of partnership income; 
66(15)“eligible oil sands mine development expense”, “specified oil sands mine devel- 
opment expense” — Definitions; 66.1(6.2) — Certain amounts under paras. (f) and (g) 
deemed not to be capital expenditures; 66.1(8) — Expenses in first 60 days of year; 
66.1(9)(a) — Past CDE deemed to be CEE; 66.1(10) — Certificate ceasing to be valid; 
66.2(2) — Deduction — Canadian development expenses; 66.3 — Exploration and de- 
velopment shares; 127(9)“flow-through mining expenditure, 127(9)“investment tax 
credit”(a.2), (a.3), 127(9)“pre-production mining expenditure” — Investment tax 
credit; 248(1)“Canadian exploration expense” — Definition applies to entire Act; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to be assis- 
tance; 248(18), (18.1) — GST or QST — repayment of input tax credit or refund; Jn- 
terpretation Act 8(2.1), (2.2) — Application to exclusive economic zone and continen- 
tal shelf. See also at end of s. 66.1. 


History: Subpara. (f)(v.1) added to the definition “Canadian exploration expense” in 
subsec. 66.1(6), subpara. (f)(vi) amended, by 2011, c. 24, subsec. 14(1), applicable to 
expenses incurred after November 5, 2010. Subpara. (f)(vi) formerly read: 


(vi) any expense that may reasonably be considered to be related to a mine that 
has come into production in reasonable commercial quantities or to be related to 
a potential or actual extension thereof, 


Para. (g) of “Canadian exploration expense” amended by the said c. 24, subsec. 14(2), 
applicable to expenses incurred after November 5, 2010, except that in respect of ex- 
penses incurred before March 22, 2011 para. (g) is to be be read without reference to “, 
other than a bituminous sands deposit or an oil shale deposit,”. Para. (g) formerly read: 


(g) any expense incurred by the taxpayer after November 16, 1978 for the pur- 
pose of bringing a new mine in a mineral resource in Canada into production in 
reasonable commercial quantities and incurred before the new mine comes into 
production in such quantities, including an expense for clearing, removing over- 
burden, stripping, sinking a mine shaft or constructing an adit or other under- 
ground entry, 


Para. (g.2) added to “Canadian exploration expense” by the said c. 24, subsec. 14(3), 
applicable to expenses incurred after March 21, 2011. 


Para. (k.2) of “Canadian exploration expense” repealed by the said c. 24, subsec. 14(4), 
applicable to expenses incurred after November 5, 2010. Para. (k.2) formerly read: 


(k.2) any portion of any expense that may reasonably be considered to have re- 
sulted in revenue earned by a taxpayer if 


(i) the expense is otherwise described by subparagraph (f)(i), (iii) or (iv) and 
the revenue is earned before a new mine of the taxpayer in the mineral re- 
source referred to in paragraph (f) comes into production in reasonable com- 
mercial quantities, or 

(i) the expense is otherwise described by paragraph (g) and the revenue is 
earned before the new mine referred to in that paragraph comes into produc- 
tion in reasonable commercial quantities, 


Para. (k.2) “Canadian exploration expense” added by 2003, c, 28, subsec. 5(2), applica- 
ble to expenses incurred after June 9, 2003. 


Income Tax Act, Part I, Division B 


Para.’ (g) “Canadian exploration expense” amended by the,said c. 28, subsec. 5(1), ap- 
plicable to expenses incurred after May, 9, 1985. The para. formerly read: , 
(g) any expense incurred by the taxpayer after November 16, 1978 for the pur- 
pose of bringing a new mine in a mineral resource in Canada into production in 
~ reasonable commercial quantities and-incurred before the coming into produc- 
tion of the new mine, including 


(i) clearing, removing overburden and stripping, and 
(ii) sinking a mine shaft, constructing an adit or other underground entry, 


Subpara. (d)(i) “Canadian exploration expense” amended by 200 1, c. 17, subsec. 45(1), 
applicable to expenses incurred after March 1987. Subpara. (d)(i) formerly read: 


(i) the well resulted in the discovery of a natural accumulation of petroleum or 
natural gas and the discovery occurred at any time before six months after the 
end of the year, 


Para. (k.1) added to “Canadian exploration expense” by the said c. 17, subsec. 45(2), 
applicable to 1988 et seq. ice 
Para, (g.1) added to “Canadian exploration expense” in subsec, 66.1(6), and para. (h) 
amended, by 1997, c. 25, subsec. 14(3), applicable after December 5, 1996. Para. (h) 
formerly read: 


(h) subject to section 66.8, the taxpayer’s share of any expense referred to in any 
of paragraphs (a), (b), (c), (d), (f) and (g) incurred by a partnership in a fiscal 
period thereof, if at the end of that period the taxpayer was a ‘member of the 
partnership, or 


Paras. (1) to (0) added to “Canadian exploration expense” by 1997, c. 25, subsec. 14(4), 
applicable to taxation years that end after December 5, 1996. 


The opening words of subpara. 66.1(6)“Canadian exploration expense”(d)(iv) amended 
by 1994, c. 41, para. 37(1)(0), in force January 12, 1995. They formerly read: 


(iv) there has been filed with the Minister, on or before the day that is 6 months 
after the end of the taxation year of the taxpayer in which the drilling of the well 
was commenced, a certificate issued by the Minister of Energy, Mines and Re- 
sources certifying that, on the basis of evidence submitted to that Minister, that 
Minister is satisfied that 


Selected Cases [subsec. 66.1(6)“Canadian exploration expense”): Rainforth 
v. R., [2007] 3 C.T.C. 2229 (TCC) (Seismic data not ‘used for exploration); McLarty v. 
R., [2006] 4 C.T.C. 16 (FCA); rev’g [2005] 1 C.T.C. 2875 (TCC); rev’d in part [2008] 
4 C.T.C, 221 (SCC) (Promissory note constituted expense); Anchor Pointe Energy Ltd. 
v. R., [2002] 4 C.T.C. 2633 (TCC) (Assumptions of fact that were not actually. assumed 
at time of assessment struck from pleadings); Phénix v. R., [2001] 1 C.T.C. 74 (FCA); 
aff g [1998] 1 C.T.C. 2379 (TCC) (Court unwilling to read into statute policy consider- 
ations not supported by statutory language); Resman' Holdings Ltd. v. R., [2000] 3 
C.T.C. 442 (FCA) (Determination between CEE and CDE made once results of drilling 
are known. “Accumulation” means the same as “pool” in provincial’ legislation); 
Campbell v. R., [1999] 2 C.T.C. 2288 (TCC) (Road included in CEE and no time limit 
applicable), Teck-Bullmoose Coal Inc. v. R., [1998] 3 C.T.C. 195,(FCA); aff’d [1997] 1 
C.T.C. 2603 (TCC) (CEE did not include building road necessary to transport resource 
after it was brought into production); Wheeler v. R:, [1997] 2 C.T.C. 2960 (TCC) (No 
requirement that well be proven to be established reserve for purposes of CEE 
deduction); Northcor Energy Ltd. v. R., [1998] 1 C.T.C. 3178 (TCC) (No deduction 
where company never reimbursed for CEE); Placer Dome Inc. v. Canada, [1993] 1 
C.T.C. 2411 (TCC) (Underground mine and open pit mine were distinct mines); Gulf 
Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); aff'd [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141 N.R. 393 (note), (sub nom. Gulf Canada 
Ltd. v. MNR) (Interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses”, “taxable production profits”); Edmonton Liquid Gas Ltd. y. R., [1984] 
C.T.C. 536 (FCA) (Expense of drilling test wells abandoned as “dry holes” considered 
as “Canadian exploration expenses”), 


Regulations: 1215 (prescribed frontier exploration area); 6202 (prescribed share). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments; IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities; IT-503: Exploration and development shares (archived). 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. , 


“Canadian renewable and conservation expense” has the mean- 
ing assigned by regulation, and for the purpose of determining 
whether an outlay or expense meets the criteria set out in the Regu- 
lations in respect of Canadian renewable and conservation ex- 
penses, the Technical Guide to Canadian Renewable and Conserva- 
tion Expenses, as amended from time to time and published by the 
Department of Natural Resources, shall apply conclusively with re- 
spect to engineering and scientific matters; 

Related Provisions: 66.1(6)“Canadian exploration expense’”(g.1) —CRCE treated 
as CEE; 241(4)(d)(vi.1) — Communication with Dept. of Natural Resources permitted 


for purpose of determining whether an expense is a CRCE; Reg. 1102(1)(a.1) — CRCE 
ineligible for capital cost allowance. 


History: The definition “Canadian renewable and conservation expense” added to sub- 
sec. 66.1(6) by 1997, c. 25, subsec. 14(5), applicable after December 5, 1996. 
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Regulations: 1219 (meaning of Canadian renewable ‘and conservation expense). 


“completion”, of a specified oil sands mine development project, 
means the first attainment of a level of average output, measured 
over a 60-day period; equal to at least:.60%. of the planned level of 
average daily output (as determined in paragraph (b) of the. defini- 
tion “specified oil sands mine development project’) for the speci- 
fied oil sands mine development project; 


History: The definition “completion” added to subsec. 66.1(6) by 2011, c. 24, subsec. 
14(5), deemed i in force on March 22, 2011. 


“cumulative Canadian exploration expense” of a taxpayer at any 
time in a taxation year means the amount determined by. the 
formula 


Coe as 


PSseadd drdicl 


+D+E+E.1)- 
+J.1+K+L+M) 
where 
A is the total of ‘all: Canadian exploration expenses: made or in- 


curred by the taxpayer before that time, 


B ‘is the total of all amounts required by subsection (1) to be in- 
cluded in ‘computing the amount referred to in paragraph 
59(3.2)(b) for the taxpayer’s taxation years ending before that 
time, 


C is the total of all amounts, except amounts in respect of interest, 
paid by the taxpayer after May 6, 1974 and before that time to 
Her Majesty in right of Canada in respect of amounts paid to the 
taxpayer before May 25, 1976 under the regulations referred to 
in paragraph (a) of the description of H, 

D is the total of all amounts referred to in the description of G that 
are established by the taxpayer to have become bad debts before 
that time, 


E_ is such part, if any, of the amount determined for J as has been 
repaid before that time by the taxpayer pursuant to a legal obli- 
gation to repay all or any part of that amount, and 


E.1 is the total of all specified amounts determined under para- 
graph 66.7(12.1)(a) in respect of the taxpayer for taxation years 
ending before that time, 


F_ is the total of all.amounts deducted or required to be deducted in 
computing the taxpayer’s income for a taxation year ending 
before that time in respect of the taxpayer’s cumulative Cana- 
dian exploration expense, 


G is the total of all amounts that became receivable by the taxpayer 
before that time that are to be included in the amount determined 
under’ this description by virtue of paraeripe 66(12:1)(a) or 
(12.2)(a), 

H is the total of all amounts paid to the taxpayer after May 6, 1974 
and before May 25, 1976 


(a) under the Northern Mineral Exploration Assistance Regu- 
lations made under an appropriations Act that provides for 
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payments in respect of the Northern Mineral Grants Program, 
or 


(b) pursuant to any agreement entered. into between the tax- 
payer and Her Majesty:in right of Canada under the Northern 
Mineral Grants Program or the Development Program of the 
Department of Indian Affairs and Northern Development, 


to the extent that the amounts have been expended by the tax- 
payer as or on account of Canadian exploration and develop- 
ment expenses or Canadian ERD Orauut expense incurred by the 
taxpayer, 


I is the total of all amounts each of which is an amount received 
before that time on account of any amount referred to in the 
description of D, 


J is the total amount of assistance that the taxpayer has received or 
is entitled to receive in respect of any Canadian exploration ex- 
pense incurred after 1980 or that can reasonably be related to 
Canadian exploration activities after 1980, to the extent that the 
assistance has not reduced the taxpayer’s Canadian exploration 
expense by virtue of paragraph (9)(g), 


J.1is the total of all amounts by which the cumulative Canadian 
exploration expense of the taxpayer is required because of sub- 
section 80(8) to be reduced at or before that time, 


K_ is the total of all amounts that are required to be deducted before 
that time under subsection 66(14.1) in computing the taxpayer’s 
cumulative Canadian exploration expense, 


L is that portion of the total of all amounts each of which was de- 
ducted by the taxpayer under subsection 127(5) or (6) for a taxa- 
tion year that ended before that time and that can reasonably be 
attributed to a qualified Canadian, exploration expenditure, a pre- 
production mining expenditure or a flow-through mining expen- 
diture (each expenditure within the meaning assigned by subsec- 
‘tion 127(9)) made in a preceding taxation ‘year, and 


M is the total of all amounts that are required to be deducted before 
that time under paragraph 66.7(12)(b) in computing the tax- 
payer’s cumulative Canadian exploration expense; 


Related Provisions: 12(1)(t)— Investment tax credit; 20(1)(kk) — Exploration & 
development grants; 50(1)(a)—— Deemed. disposition where debt becomes bad debt; 
59(3.2) — Recovery of exploration & development expenses; 66(12.1) — Limitations 
of Canadian exploration & development expenses; 66(12.2) — Unitized oil or gas field 
in Canada; 66(15) — Definitions; 66.1(1) — Amount to be included in income; 
66.1(7) — Share of partner; 66.7(3) — Deduction to successor corporation; 79(4)(c) — 
Subsequent payment by debtor following surrender of property deemed to be repay- 
ment of assistance; 79.1(8) — No claim for principal amount of bad debt where pro- 
perty seized by creditor; 80(8)(b)— Reduction of CCEE on debt forgiveness; 
87(2)G.6) — Amalgamations — continuing corporation; .96(2.2)(d) — At-risk amount; 
127(12.3) — Reduction of cumulative Canadian exploration expense of trust; 248(16), 
(16.1) — GST or QST input tax credit/refund and rebate deemed to be assistance; 
248(18), (18.1) — GST or QST — repayment of input tax credit or refund; 257 — 
Formula cannot calculate to less than. zero;, 261(7)(d) — Functional currency reporting. 
See also at end of s. 66.1. 


History; The description of L jin the definition “cumulative Canadian exploration ex- 
pense” in subsec. 66.1(6) amended by 2003, c. 28, Sat 53), applicable to 2003 et 
seq. The description of L formerly read: 


L is that portion of the total of all amounts each of which was deducted by the 
taxpayer under subsection 127(5) or (6) for a taxation year that ended before 
that time and that can reasonably be attributed toa qualified Canadian explo= 
ration expenditure or a flow-through mining expenditure (within the mean- 
ing assigned by subsection 127(9)) made in a preceding taxation year, and 


The description of L in the definition “cumulative Canadian exploration expense”’ in 
subsec., 66.1(6) amended by 2001, c. 17, subsec. 45(3), applicable after October 17, 
2000. The description of L formerly read: 


L._ is that portion of the total of all amounts, deducted by the taxpayer under 
subsection 127(5) or (6) for a taxation year ending before that time that may 
reasonably be attributed to a qualified Canadian exploration expenditure 
(within the meaning assigned by subsection 127(9)) made in a preceding tax- 
ation year, and 


The description of J.1 in the definition “cumulative Canadian exploration expense” in 
subsec. 66.1(6) added and the corresponding formula amended by 1995, c. 21, s. 22, 
applicable to taxation years that end after February 21, 1994. 
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The description of F in the definition “cumulative Canadian exploration expense” in 
subsec. 66.1(6) amended by 1994, c. 8, subsec. 6(2), applicable to taxation years end- 
ing after December 2, 1992. The description of F formerly read: 


F is the total of all amounts deducted or deductible, as the case may be, in 
computing the taxpayer’s income for a taxation year ending before that time 
in respect of the taxpayer’s cumulative Canadian exploration expense, 


E.1 and its description added to the definition “cumulative Canadian exploration ex- 
pense” in subsec. 66.1(6) by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 39(4) and (4.1), 
applicable to taxation years beginning after February 17, 1987. 


“designated asset”, in respect of an oil sands mine development 
project of a taxpayer, means a property that is a building, a struc- 
ture, machinery or equipment and is, or is an integral and substan- 
tial part of, 


(a) in the case of a bitumen mine development project, 
(i) a crusher, 
(ii) a froth treatment plant, 
(iii) a primary separation unit, 
(iv) a steam generation plant, 
(v) a cogeneration plant, or 
(vi) a water treatment plant, or 
(b) in the case of a bitumen upgrading development project, 
(i) a gasifier unit, 
(ii) a vacuum distillation unit, 
(iii) a hydrocracker unit, 
(iv) a hydrotreater unit, 
(v) a hydroprocessor unit, or 
(vi) a coker; 


History: The definition “designated asset” added to subsec. 66.1(6) by 2011, c. 24, 
subsec. 14(5), deemed in force on March 22, 2011. 


“eligible oil sands mine development expense”, of a taxpayer, 
means an expense incurred by the taxpayer after March 21, 2011 
and before 2016, the amount of which is determined by the formula 


AxB 

where 

A is an expense that would be a Canadian exploration expense of 
the taxpayer described in paragraph (g) of the definition “Cana- 
dian exploration expense” if that paragraph were read without 
reference to “other than a bituminous sands deposit or an oil 
shale deposit”, but does not include an expense that is a speci- 
fied oil sands mine development expense, and 


B is 
(a) 100% if the expense is incurred before 2013, 
(b) 80% if the expense is incurred in 2013, 
(c) 60% if the expense is incurred in 2014, and 
(d) 30% if the expense is incurred in 2015; 
History: The definition “eligible oil sands mine development expense” added to sub- 


sec. 66.1(6) by 2011, c. 24, subsec. 14(5), deemed in force on March 22, 2011. 


“oil sands mine development project”, of a taxpayer, means a bi- 
tumen mine development project or a bitumen upgrading develop- 
ment project of the taxpayer; 


History: The definition “oil sands mine development project” added to subsec. 66.1(6) 
by 2011, c. 24, subsec. 14(5), deemed in force on March 22, 2011. 


“preliminary work activity”, in respect of an oil sands mine de- 
velopment project, means activity that is preliminary to the acquisi- 
tion, construction, fabrication or installation by or on behalf of a 
taxpayer of designated assets in respect of the taxpayer’s oil sands 
mine development project including, without limiting the generality 
of the foregoing, the following activities: 

(a) obtaining permits or regulatory approvals, 

(b) performing design or engineering work, 

(c) conducting feasibility studies, 

(d) conducting environmental assessments, and 


Income Tax Act, Part I, Division B 


(e) entering into contracts; 


History: The definition “preliminary work activity” added to subsec. 66.1(6) by 2011, 
c. 24, subsec. 14(5), deemed in force on March 22, 2011. : 


“restricted expense” of a taxpayer means an expense 
- (a) incurred by the taxpayer before April, 1987, 


(b) that is deemed by paragraph 66(10.2)(c) to have been in- 
curred by the taxpayer, or included by the taxpayer in the 
amount referred to in paragraph (a) of the definition “Canadian 
development expense” in subsection 66.2(5) by virtue of para- 
graph 66(12.3)(b), to the extent that the expense was originally 
incurred before April, 1987, 


(c) that was renounced by the taxpayer under subsection 
66(10.2), (12.601) or (12.62), 


(d) in respect of which an amount referred to in subsection 
66(12.3) becomes receivable by the taxpayer, 


(e) deemed to be a Canadian exploration expense of the taxpayer 
or any other taxpayer by virtue of subsection (9), or 


(f) where the taxpayer is a corporation, that was incurred by the 
corporation before the time control of the corporation was last 
acquired by a person or persons; . 

Related Provisions: 256(6)—(9) — Whether control acquired. 

History: Para. (c) of the definition “restricted expense” in subsec. 66.1(6) was 


amended by 1994, c. 8, subsec. 6(3), applicable to expenses incurred after December 2, 
1992. Para. (c) formerly read: 


(c) that was renounced by the taxpayer under subsection 66(10.2) or (12.62), 


“specified oil sands mine development expense”, of a taxpayer, 
means an expense that 


(a) would be a Canadian exploration expense described in para- 
graph (g) of the definition “Canadian exploration expense” if 
that paragraph were read without reference to “other than a bitu- 
minous sands deposit or an oil shale deposit”, 


(b) is incurred by the taxpayer after March 21, 2011 and before 
2015, and 


(c) is incurred by the taxpayer to achieve completion of a speci- 
fied oil sands mine development project of the taxpayer; 


History: The definition “specified oil sands mine development expense” added to sub- 
sec. 66.1(6) by 2011, c. 24, subsec. 14(5), deemed in force on March 22, 2011. 


“specified oil sands mine development project”, of a taxpayer, 
means an oil sands mine development project (not including any 
preliminary work activity) in respect of which 


(a) one or more designated assets was, before March 22, 2011, 
(i) acquired by the taxpayer, or 


(ii) in the process of being constructed, fabricated or in- 
stalled, by or on behalf of the taxpayer, and 


(b) the planned level of average daily output (where that output 
is bitumen or a similar product in the case of a bitumen mine 
development project, or synthetic crude oil or a similar product 
in the case of a bitumen upgrading development project) that can 
reasonably be expected, is the lesser of 
(i) the level that was the demonstrated intention of the tax- 
payer as of March 21, 2011 to produce from the oil sands 
mine development project, and 
(ii) the maximum level of output associated with the design 
capacity, as of March 21, 2011, of the designated asset re- 
ferred to in paragraph (a); 
History: The definition “specified oil sands mine development project” added to sub- 
sec. 66.1(6) by 2011, c. 24, subsec. 14(5), deemed in force on March 22, 2011. 


“specified purpose’ means 


(a) the operation of an oil or gas well for the sole purpose of 
testing the well or the well head and related equipment, in accor- 
dance with generally accepted engineering practices, 


(b) the burning of natural gas and related hydrocarbons to pro- 
tect the environment, and 


(c) prescribed purposes. 
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(6.1) Application of subsecs. 66(15), 66.2(5) and 66.4(5) — 
The definitions in subsections 66(15), 66.2(5) and 66.4(5) apply to 
this section. 


Origin of subsec. 66.1(6.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsecs. 66(15), 66.2(5) and 66.4(5)). 


Additio 


(7) Share of partner — Where a taxpayer is a member of a part- 
nership, the taxpayer’s share of any amount that. would be an 
amount referred to in the description of E, G or J in the definition 
“cumulative Canadian exploration expense” in subsection (6) in re- 
spect of the partnership for a taxation year of the partnership if sec- 
tion 96 were read without reference to paragraph 96(1)(d) shall, for 
the purposes of this Act; be deemed to be an amount referred to in 
the description of E, G or J, as the case may be, in that definition in 
respect of the taxpayer for the taxation year of the taxpayer in 
which the partnership’s taxation year ends. 

Related Provisions: 87(1.2) — Amalgamations — new corporation deemed contin- 


uation of predecessor; 88(1.5) — Windup — parent corporation deemed to be continu- 
ation of subsidiary. See also at end of s. 66.1. 


History: Subsec. 66.1(7) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 39(5), 
to add reference to “E” (twice) applicable after January 1990. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-353R2: Partnership interests — some adjustments to cost base (archived). 


I.T. Technical News: 12 (adjusted cost base of partnership interest — subparagraph 
53(1)(€)(viii)). 


(8) [Repealed] 
History: Subsec. 66.1(8) repealed by 1997, c. 25, subsec. 14(6), ‘applicable after 
March 6, 1996. Subsec. (8) formerly read: 

(8) Expenses in first 60 days of year — Where 


(a) after December 31, 1985, a taxpayer incurs, within 60 days after the end 
of a calendar year, Canadian exploration expenses pursuant to an agreement 
referred to in paragraph (i) of the definition “Canadian exploration expense” 
in subsection (6), 


(b) the Canadian exploration expenses are expenses described in paragraph 
(f) of the definition “Canadian exploration expense” in subsection (6) in- 
curred in respect of a mineral resource other than a bituminous sands de- 
posit, an oil sands deposit or an oil shale deposit, 


(c) the agreement was entered into between the taxpayer and the corporation 
on or before the last day of the year, 


(d) the funds relating to the Canadian exploration expenses have on or 
before the last day of the year been advanced to an agent acting on behalf of 
the taxpayer for the purposes of paying the expenses, and 


(e) the taxpayer and the corporation deal with each other at arm’s length 
throughout the 60 days, 


the Canadian exploration expenses shall be deemed to have been incurred imme- 
diately before the end of the year and shall be deemed not to have been incurred 
in the subsequent year. 


(9) Canadian development expenses for preceding 
years — Where at any time in a taxpayer’s taxation year 


(a) the drilling or completing of an oil or gas well resulted in the 
discovery that a natural underground reservoir contains petro- 
leum or natural gas and, before the time of the discovery, no 
person or partnership had discovered that the reservoir contained 
either petroleum or natural gas, 


(b) the period of 24 months commencing on the day of comple- 
tion of the drilling of an oil.or gas, well ends and the well has 
not, within that period, produced otherwise than. for specified 
purposes, or 
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(c) an oil or gas well that has never produced, otherwise than for 
specified purposes, is abandoned, 


the amount, if any, by which the total of 


(d) all Canadian development expenses (other than restricted ex: 
penses) described in subparagraph (a)(ii) of the definition “Ca- 
nadian development expense” in subsection 66.2(5) in respect of 
the well that are deemed by.subsection 66(10.2) or (12.63).to 
have been incurred. by the taxpayer in the. year or.a preceding 
taxation: year, 


(e) all Canadian development expenses (other than restricted ex- 
penses) described in subparagraph (a)(ii) of the definition “Ca- 
/ nadian development expense” in subsection 66.2(5) in respect of 
the well that are required by paragraph 66(12.3)(b) to be in- 
cluded by the taxpayer in the amount referred to in paragraph (a) 
of that definition for the year or a preceding taxation year, and 


»(f) all Canadian development expenses (other than expenses re- 
ferred to in paragraph (d) or (e) and restricted expenses) de- 
scribed in subparagraph (a)(ii) of the definition “Canadian de- 
velopment expense” in subsection 66.2(5) incurred by the 
taxpayer in respect of the well in a taxation year preceding the 
year, 


exceeds 


(g) any assistance that the taxpayer or a partnership of which the 
taxpayer is a member has received or.is entitled to receive in 
respect of the expenses referred to in any of paragraphs (d) to 


(f), 


shall, for the purposes of this Act; be deemed to be a Canadian ex- 
ploration expense referred to in paragraph (e) of the. definition “Ca- 
nadian exploration expense” in subsection (6) incurred by the tax- 
payer at that time. 

Related Provisions: 66(12.6) — Flow-through not available for reclassified ex- 
penses; 66.2(5)“cumulative Canadian development expense”I, M— Reduction in 
CCDE; 66.7(9) — CDE becoming CEE; 248(16), (16.1) GST or QST input tax 
credit/refund and rebate deemed to be assistance; 248(18), (18.1) — GST or QST — 
repayment of input tax credit or refund. See also at end of s. 66. 


History: Para. 66.1(9)(a) amended by 2001, c. 17, subsec: 45(4), applicable to ex- 
penses incurred after March 1987. Para..(a) formerly read: 


(a).an oil or gas well resulted in the discovery of a natural accumulation of petro- 
leum or natural gas, 


Selected Cases [subsec. 66.1(9)]: Resman Holdings Ltd. v. R., [2000] 3-C.T.C. 
442 (FCA) (Determination between CEE and CDE made once results of drilling are 
known. “Accumulation” means the same as “pool” in provincial legislation). 


(10) Certificate ceasing to be valid — A certificate in respect 
of an oil or gas well.issued by the Minister of Natural Resources for 
the purposes of paragraph (d)(iv) of the definition “Canadian explo- 
ration expense” in subsection (6) shall be deemed never to have 
been issued and never to have been filed with the Minister where 


(a) the well produces, otherwise than for a specified purpose, 
within the period of 24 months commencing,on the day on 
which the drilling of the well was completed; or 


(b) in applying for the certificate, the applicant, in any material 
respect, provided any ‘incorrect information or failed to provide 
information. 


History: The opening words of subsec.’ 66.1(10) amended by 1994, c. 41, para. 
37(1)(0), in force January 12, 1995. They formerly read: 


(10) A certificate in respect of an oil or gas well issued, by the Minister of En- 
ergy, Mines and Resources for the purposes of paragraph (d)(iv) of the definition 
“Canadian exploration expense” in subsection (6) shall be deemed never to have 
been issued and never to have been filed with the Minister where 


(11) [Repealed under former Act} 


Related Provisions [s. 66.1]: 66(5) — Dealers; 66(18) — Members of partnerships; 
66.7 — Successor rules; 66.8(1) — Resource expenses of limited partner; 88(1.5) — 
Winding-up — parent deemed continuation of subsidiary. 


Selected Cases [s. 66.1]: Schmidt v. R., [2000] 1 C.T.C. 3031 (TEC) (Expenses of 
prospector in site investigation were CEE); Phénix vy. R., [1998] 1.€.T.C. 2379 (TCC) 
(Capital items may form part of CEE); Central Supply Company (1972) Ltd. v. R.,, 
[1997] 3 'C.T.C. 102 (FCA); rev'd [1995] 2 C.T.C. 2320 (TCC) (Deduction permitted 
under specific provisions of the Act'may nevertheless unduly or artificially reduce 


363 


S. 66.1 


income); Oro Del Norte S.A. v. Canada, [1993] 1 C.T.C. 245 (FCTD) (Exploration, 
drilling and tunnelling expenses were “Canadian exploration expenses’). : 
Definitions [s. 66.1]: “acquired” — 256(7)-(9); “amount” — 248(1); “assistance” — 
66(15), 66.1(6.1), 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “bitumen mine devel- 
opment project’, “bitumen upgrading development project’ — 66.1(6); “biturninous 
sands” — 248(1); “Canada” — 255, Interpretation Act 8(2.1), (2.2); “Canadian devel- 
opment expense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 
248(1); “Canadian exploration and development expenses” — 66(15), 66.1(6.1); “Ca- 
nadian oil and gas property expense” — 66.4(5), 248(1); “Canadian renewable and 
conservation expense”, “completion” — 66.1(6); “control” — 256(6)—(9); “‘corpora- 
tion” — 248(1), Interpretation Act 35(1); “cumulative Canadian development ex- 
pense” — 66.1(6.1), 66.2(5); “designated asset”, “eligible oil sands mine.development 
expense” — 66.1(6); “expense” — 66(15), 66.1(6.1); “fiscal period” — 249(2), 249.1; 
“flow-through mining expenditure” — 127(9), (11.1)(c.2); “Her Majesty” — Interpre- 
tation Act 35(1); “mineral resource”, “Minister’ —248(1); “Minister of Natural Re- 
sources” — Department of Natural Resources Act s. 3; “oil or gas well” — 248(1); “oil 
sands mine development project” — 66.1(6); “outlay” — 66(15), 66.1(6.1); “per- 
son” — 248(1); “preliminary work activity” — 66.1(6); “pre-production mining expen- 
diture” — 127(9);, “prescribed” — 248(1); “principal-business corporation” — 66(15), 
66.1(6.1); “property”, “regulation”, “share” — 248(1); “specified oil sands mine devel- 
opment expense”, “specified oil sands mine development project” — 66.1(6); “tar 
sands” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “writing” — Interpre- 
tation Act 35(1). 


66.2 [Canadian development expenses] — (1) Amount to 
be included in income — There shall be included in computing 
the amount referred to in paragraph 59(3.2)(c) in respect of a tax- 
payer for a taxation year the amount, if any, by which the total of 


(a) all amounts referred to in the descriptions of E to O in the 
definition “cumulative Canadian development expense” in sub- 
section (5) that are deducted in computing the taxpayer’s cumu- 
lative Canadian development expense at the end of year, and 


(b) the amount that is designated by the taxpayer for the year 
under subsection 66(14.2) 


exceeds the total of 


(c) all amounts referred to in the descriptions of A to D.1 in the 
definition “cumulative Canadian development expense” in sub- 
section (5) that are included in computing the taxpayer’s cumu- 
lative Canadian development expense at the end of the year, and 


(d) the total determined under subparagraph 66.7(12.1)(b)(i) in 
respect of the taxpayer for the year. 
Related Provisions: 59(3.2)(c) — Income inclusion; 66(11.4) — Change of control; 
66.7(12) — Reduction of Canadian resource expenses; 104(5.2) — Trusts — 21-year 
deemed disposition; 115(1)(a)(iii.1) — Non-resident’s taxable income earned in Can- 
ada. See also at end of s. 66.2. 


History: Subsec. 66.2(1) substituted by 1994, c. 7, Sch: II (1991, c. 49), subsec. 40(1), 
applicable to taxation years ending after February 17, 1987, except that with respect to 
such taxation years commencing before February 18, 1987, the reference to “D.1” in 
para. (c) shall be’ read as a reference to ““C”. Subsec. (1) formerly read: 


66.2 (1) A taxpayer shall include, in computing the amount referred to in para- 
graph 59(3.2)(c), the amount, if any, by which 
(a) the total of 


(i) all amounts referred to in the descriptions of E to O in the definition 
“cumulative Canadian development expense” in subsection (5) that 
would be taken into account in computing the taxpayer’s cumulative Ca- 
nadian development expense at the end of the year, and 
(ii) the amount that is designated for the year under subsection 66(14.2) 
exceeds 
(b) the total of all amounts referred to in the descriptions of A to C in the 
definition “cumulative Canadian development expense” in subsection(5) that 
would be taken into account in computing the taxpayer’s cumulative Cana- 
dian development expense at the end of the year. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


(2) Deduction for cumulative Canadian development ex- 
penses — A taxpayer may deduct, in computing the taxpayer’s in- 
come for a taxation year, such amount as the taxpayer may claim 
not exceeding the total of 
(a) the lesser of 
(i) the total of 
(A) the taxpayer’s cumulative Canadian development ex- 
pense at the end of the year, and 


Income Tax Act, Part I, Division B 


(B) the amount, if any, by which ; 
(1) the total determined under subparagraph 
66.7(12.1)(b)(i) in respect of the Seg lok us us he 
exceeds ; 
(II) the amount that would, but for paragraph (1)(d), 
be determined under subsection (1) in respect of the 
taxpayer for the year, and : 


Gi) the amount, if any, by which the amount » denied 
under subparagraph 66.4(2)(a)(ii) exceeds the amount deter- 
mined under subparagraph 66. OREN 


(b) the lesser of j 
(i) the amount, if any, by which the amount cbt under 
subparagraph (a)(i) exceeds the amount determined under 
subparagraph (a)(ii), and 
(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount included in the taxpayer’s income for the 
year by virtue of a disposition in the year of inventory 
described in section 66.3 that was a share, any interest 
therein or right thereto, acquired by the taxpayer under 
circumstances described in paragraph (g) of the definition 
“Canadian development expense” in subsection (5) or 
paragraph (i) of the definition “Canadian exploration ex- 
pense” in subsection 66.1(6), or 

pipe aeteseslihetwes 


Proposed ‘Amendment — 66. 2(2)(b) ii 


The July 16, 2010 draft legislation (Part 2— 
199 ), will amend cl. 66.2(2)(b)(ii)(A) by substituting “share or any 
to — or, for civil law, any right in or to — a share” fe 
right thereto”, to come into force on Royal Assent. - 


Technical Notes (July 2010): See under 1214). 


(B) an amount included by virtue of Peaaiierl 12(1)\(e) in 
computing the taxpayer’s income for the year to the ex- 
tent that it relates to inventory described in clause (A) 


exceeds 


(C) the total of all amounts deducted as a reserve by vir- 
tue of paragraph 20(1)(n) in computing the taxpayer’s in- 
come for the year to the extent that the reserve relates to 
inventory described in clause (A), and 


(c) 30% of the amount, if any, by which the amount determined 
under subparagraph (b)(i) exceeds the amount determined under 
subparagraph (b)(ii). 
Related Provisions: 20(1)(hh)— Repayments of inducements, etc.; 66(13.1) — 
Short taxation year; 110.6(1)“investment expense”(d) — effect of claim under 66.2(2) 
on capital gains exemption; 127.52(1)(e) — Add-back of deduction for minimum tax 
purposes. See also at end of s. 66.2. 


History: Subpara. 66.2(2)(a)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
40(2), applicable to taxation years ending after February 17, 1987. Subpara. (a)(i) for- 
merly read: 


(i) the amount of the taxpayer’s cumulative Canadian development expense at 
the end of the year, and 


Interpretation Bulletins; IT-273R2: Government assistance — general comments; 
IT-438R2: Crown charges — resource properties in Canada. 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


(3) [Repealed under former Act] 


History: Subsec. 66.2(3) repealed by 1987, c. 46, subsec. 20(2), applicable to taxation 
years ending after February 17, 1987. Subsec. (3) formerly read: 


(3) Successor corporation's Canadian development expense — Where a 
corporation (in this subsection referred to as the “successor corporation”) has at 
any time after May 6, 1974 acquired, by purchase, amalgamation, merger, wind- 
ing-up or otherwise (other than pursuant to an amalgamation that is described in 
subsection 87(1.2) or a winding-up to which the rules in subsection 88(1) apply), 
from another person (in this subsection referred to as the “predecessor”) all or 
substantially all of the Canadian resource properties of the predecessor and (ex- 
cept in the case of an amalgamation or a winding-up) the predecessor and the 
successor corporation have jointly elected in prescribed form on or before the 
day that is the earlier of the days on or before which either taxpayer making the 
election is required to file a return of income pursuant to section 150 for the 
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taxation year in which the transaction to which the election relates occurred) respect to acquisitions occurring after 1982 and in a taxation year commencing before 

there may be deducted by the successor corporation in computing its income 1985 the reference to “Canadian resource properties of the predecessor” shall be read 

under this Part for'a taxation year such amount as it may claim hot exceeding the as a reference to “property of the predecessor used by him in carrying on'in Canada 

lesser of such of the businesses described in any of subparagraphs 66(15)(h)(i) to (vii) as were 
(a) 30% of the: amount by’ which 99.40 carried on by him’. That portion of subsec. (3) formerly read: 


(i) the amount, if any, by which 


(A). the cumulative Canadian lonuea expense Ap the predeces- 

sor, determined at the. time immediately after, the properties were so 

acquired by, the successor corporation, to. the extent that it has_not 

been 5°40 4 
(I): deducted by the successor corporation in computing its in- 
come for a preceding taxation year, 
(MI) deducted by the Predecessor 1 in computing his income for 
any taxation year, or 


(II) designated by. the predecessor Aetie to. subsection 
66(14.2) for any taxation year 


exceeds 


(B) any amount required to“'be deducted undér’ paragraph 


(3). Successor:-corporation’s Canadian development expense — Where a 
corporation (inthis. subsection referred to, as the “successor corporation’”’) has, at 
any time after May 6, 1974, acquired, by purchase or otherwise (including an 
acquisition as a result of an amalgamation described in section 87), from another 
person (in this subsection referred to as the “‘predecessor’’) all or substantially all 
of the property of the predecessor used by him in carrying on in Canada such of 
the businesses described in any of subparagraphs, 66(15)(h)(i) to, (vii) as were 
carried on by-him, and (except in the case of an amalgamation or,a winding-up) 
the predecessor and the successor corporation have jointly elected in prescribed 
form on or before the day that is the earlier of the days on or before which either 
taxpayer making the election is required to file a return of income pursuant to 
section 150 for the taxation year in which the transaction to which the election 
relates occurred, there may be deducted by the successor corporation in comput- 
ing its income under this Part for a taxation year, such amount as it may claim 
not exceeding the lesser of 


66.1(10)(b) in respect of the successor.corporation: at any time Subpara. 66.2(3)(a)(i) substituted by 1985, c: 45, subsec. 30(2), applicable with respect 
before the end of the year, to dispositions occurring in 1 taxation years commencing after 1984. Subpara. (a)(ii) for- 


exceeds merly read: 


(ii) the aggregate of all amounts each of which is an amount that became 
receivable by the successor corporation in the taxation year or a preced- 
ing taxation year, is included in the amount determined under clause 
(5)(b)(v)(A) and may reasonably be regarded as attributable to the dis- 
position by the successor corporation of any property owned by the 
predecessor immediately before the acquisition thereof by the successor 
corporation, and 


(ii) the aggregate of all amounts each of which is an amount that became receiva- 
ble by the successor corporation in the taxation year or in a preceding taxation 
year, that is required to be' included in the amount determined under clause 
66.2(5)(b)(v)(A) by virtue of subsection 59(1.1) or paragraph 59(3.1)(a) and that 
may reasonably be regarded as attributable to the disposition by the successor 
corporation of any property owned by the predecessor immediately before the 
acquisition, thereof by the. successor, corporation, ‘and 


(b) the amount that is equal to such part of its income for the year, if no Cl: 66.2(3)(b)(ii)(A) amended by 1985, c. 45,’subsec: 24(8), to delete’ a reference to 


deduction were allowed under this section, section 65, 66 or 66.1 or the In- subsection 59(2:1), applicable to taxation years ‘commencing after 1984. 
come Tax Application Rules, 1971 in respect of this paragraph (minus the All that portion of subsec. 66.2(3) preceding para. (b), all that portion of subsec. 
_ deductions allowed for the;year by subsection (4) and sections 112-and 113), 66.2(3) following para. (b) substituted; subsec. 66.2(3) amended by substituting “pred- 
as, may reasonably be regarded as attributable to ecessor’ and “predecessor’s” for “predecessor corporation” and “predecessor corpora- 
(i) the production of petroleum or natural gas from: natural accumula- tion’s” wherever those: expressions appeared, by 1984, c. 1, subsecs: 29(1), (2), (4), 
tions thereof or from oil or gas wells, or the production of minerals from applicable with respect. to’ acquisitions of property by a successor corporation from a 
mines, situated on property in Canada in respect of which the predeces- predecessor after April 19,1983. That portion of subsec. 66.2(3) preceding: para. (b), 
sor had, immediately before the acquisition by the successor corporation that portion following para. (b) formerly read: 


of the property so acquired, anvinterest or a right to take or remove pe- 
troleum or natural gas or a right to take or remove minerals, and 


(ii) the amount, if any, by which the aggregate of all amounts each of 
which i is an amount 


(A) required by subsection 59(2) to be included in computing its 
income for the year, and 


(B) in respect of a reserve deductéd in computing the predecessor’s 
income and deemed by paragraph 87(2)(g) or by virtue of that para- 
graph and paragraph 88(1)(e.2) to have been deducted by the suc- 
cessor corporation as a reserve in computing its income for a pre- 
ceding year, 


exceeds the aggregate of amounts, if any, deducted in computing the 
successor corporation’s income for’ the ‘year by virtue of subsection 
64(1), (1.1) or (1-2): in respect of ‘dispositions of property by the 
predecessor; 


and, in respect of any expense included in the cumulative Canadian development 
expense referred to in clause (a)(i)(A), no deduction may be made under this 
section by the predecessor i in computing his income for a taxation year subse- 
quent to his taxation year in which the property so cae was acquired by the 
successor corporation. 


Subpara. 66.2(3)(a)(i) substituted, and all.that. portion of subsec.,66.2(3) following 
para. (b) amended to substitute “clause (a)(i)(A)” for “subparagraph. (a)(i)”, by 1986, c. 
55, subsecs. 13(1), (2), applicable with respect to expenses incurred after March 1987. 
Subpara. (a)(i) formerly read: 


(i) the cumulative Canadian development expense of the predecessor, determined 
at the time immediately after the properties were so acquired by the successor 
corporation, to the extent that it has not been deducted by the successor corpora- 
tion in computing its income for a preceding taxation year and has not been de- 
ducted by the predecessor in computing his income for any ‘taxation year or des- 
ignated by the predecessor pursuant to subsection 66(14.2) for any taxation year, 
Subpara. 66.2(3)(a)(i) amended by 1986, c. 2, subsec. 18(2), to substitute “the proper- 
ties were so acquired” for “the property so acquired was acquired” and to add “or des- 
ignated by the predecessor, pursuant to subsection 66(14.2) for any taxation year”, ap- 
plicable to 1985 ef seq. 
Subpara. 66.2(3)(b)(i) substituted by 1986, c. 2, subsec. 31(2), applicable to taxation 
years ending after’March 1985 to add “natural accumulations thereof or from oil or 


(3) Successor corporation’s Canadian development expense — Where a 
corporation (in, this subsection referred to. as ‘the “‘successor corporation’) has, at 
any time after May 6, 1974, acquired, by purchase or otherwise:(including an 
acquisition as a result of an amalgamation described in section 87), from another 
corporation (in this subsection referred to as the “predecessor corporation’) all or 
substantially all of the property of the predecessor corporation used by it in car- 
rying on in Canada such of the businesses described in any of subparagraphs 
66(15)(h)(i) to (vii) as were carried on by it, and (except in the case of an amal- 
gamation or a winding-up) the predecessor corporation and the successor corpo- 
ration have jointly elected in prescribed form on or before the day that is the 
earlier of the days on or before which either taxpayer making the election is 
required to file a return of income pursuant to section 150 for the taxation year in 
which the transaction to which the election relates occurred, there may be de- 
ducted by:the successor corporation in computing its income under this Part for a 
taxation year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the amount’ by which 


(i) the cumulative Canadian development. expense. of the predecessor 
corporation determined at the time immediately after the property so ac- 
quired was acquired by the successor corporation to the extent it has not 
been deducted by the predecessor corporation in computing its income 
for any taxation year and has not been deducted by the successor corpo- 
ration in computing its income for a previous taxation year, 


exceeds 


(ii) the aggregate of all amounts each of which was an amount that be- 
came receivable in the taxation year or in a previous taxation year by the 
successor corporation, that are required to be included in the amount 
determined under clause 66.2(5)(b)(v)(A) by virtue of subsection 
59(1.1) or paragraph 59(3.1)(a) and that may reasonably be regarded as 
attributable to the disposition by the successor corporation of any pro- 
perty owned by the. predecessor corporation immediately before the ac- 
quisition thereof by the successor corporation, and 


and, in respect of any expense included in the cumulative Canadian development 
expense feferred to in subparagraph (a)(i), no'deduction may be made under this 
section by the predecessor in computing his income for a taxation year ‘subse- 
quent to his taxation year in which the property so acquired was ase by, the 
successor corporation, 


gas”. All that portion of subpara. 66.2(3)(b)(ii) following cl. (B) cobstiouted bs 1980-81-82- 


All that portion of subsec: 66.2(3) preceding para: (a) substituted by. 1985, c. 45, sub- 


83, c. 48, subsec. 35(3); applicable to taxation years ending after December 11,1979, 


sec.)30(1), applicable with respect to acquisitions occurring after 1982 except that with | to add reference to subsec. (1.2). 
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Subsec. 66.2(3) substituted by 1979, c. 5, subsec. 21(1), applicable, as to para. 
66.2(3)(a), to 1977 et seq., as to para. 66.2(3)(b), to 1979 et seq., and with respect to 
the election referred to in subsec. 66.2(3), with respect to acquisitions of property after 
November 16, 1978. Subsec. (3) formerly read: 


(4) [Repealed under former Act] 


History: Subsec. 66.2(4) repealed by 1987, c. 46, subsec. 20(2), applicable to taxation 
years ending after February 17, 1987. Subsec. 66.2(4) formerly read: 


(3) Where a corporation (in this subsection referred to as the “successor corpora- 
tion”) has, at any time after May 6, 1974, acquired, by purchase or otherwise 
(including an acquisition as a result of an amalgamation described in section 87), 
from another corporation (in this subsection referred to as the “predecessor cor- 
poration”) all or substantially all of the property of the predecessor corporation 
used by it in carrying on in Canada such of the businesses described in any of 
subparagraphs 66(15)(h)(i) to (vii) as were carried on by it, there may be de- 
ducted by the successor corporation in computing its income under this Part for a 
taxation year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the cumulative Canadian development expense of the predeces- 
sor corporation, determined at the time immediately after the property so 
acquired was acquired by the successor corporation, to the extent that it has 
not been deducted by the successor corporation in computing its income for 
a previous taxation year and has not been deducted by the predecessor cor- 
poration in computing its income for any taxation year; and 


(b) the amount that is equal to such part of its income for the year, if no 
deduction were allowed under this section, section 65, 66 or 66.1 or the In- 
come Tax Application Rules, 1971, in respect of this paragraph (minus the 
deductions allowed for the year by subsection (4) and sections 112 and MSs 
as may reasonably be regarded as attributable to 


(i) the disposition of any property described in any of subparagraphs 
66(15)(c)(i) to (vi) owned by the predecessor corporation immediately 
before the acquisition by the successor corporation of the property so 
acquired, and 


(ii) the production of petroleum or natural gas from wells, or the produc- 
tion of minerals from mines, situated on property in Canada in respect of 
which the predecessor corporation had, immediately before the acquisi- 
tion by the successor corporation of the property so acquired, an interest 
or a right to take or remove petroleum or natural gas or a right to take or 
remove minerals; 


and, in respect of any expense included in the cumulative Canadian develop- 
ment expense referred to in paragraph (a), no deduction may be made under 
this section by the predecessor corporation in computing its income for a 
taxation year subsequent to its taxation year in which the property so ac- 
quired was acquired by the successor corporation. 


Subsec. 66.2(3) substituted by 1977-78, c. 1, subsec. 31(1), applicable to 1977 et seq. 
Subsec. (3) formerly read: 


(3) Where a corporation (in this subsection referred to as the “successor corpora- 
tion”) has, at any time after May 6, 1974, acquired by purchase or otherwise 
(including an acquisition as a result of an amalgamation described in subsection 
87(1)) from another corporation (in this subsection referred to as the “predeces- 
sor corporation”) all or substantially all of the property of the predecessor corpo- 
ration used by it in carrying on its business in Canada, there may be deducted by 
the successor corporation, in computing its income under this Part for a taxation 
year, in respect of the cumulative Canadian development expense incurred by the 
predecessor corporation, to the extent that such expense 


(a) was deductible but not deducted by the successor corporation in comput- 
ing its income for a previous taxation year, and was not deducted by the 
predecessor corporation in computing its income for the taxation year in 
which the property so acquired was acquired by the successor corporation or 
its income for a previous taxation year, and 


(b) would have been deductible by the predecessor corporation in computing 
its income for the taxation year in which the property so acquired was ac- 
quired by the successor corporation, 


an amount that is equal to the lesser of 


(c) 30% of the amount of such cumulative Canadian development expense, 
and 


(d) such part of its income for the year if no deduction were allowed under 
this section, section 65 or the Income Tax Application Rules, 1971, in respect 
of this paragraph (minus any deductions allowed for the year by sections 66, 
66.1, 112 and 113 and the provisions of the Income Tax Application Rules, 
1971] allowing a deduction for the purposes of this paragraph), as may rea- 
sonably be regarded as attributable to the production of petroleum or natural 
gas from wells, or the production of minerals from mines, situated on pro- 
perty in Canada from which the predecessor corporation had, immediately 
before the acquisition by the successor corporation of the property so ac- 
quired, a right to take or remove petroleum or natural gas or a right to take or 
remove minerals; 


and, in respect of any such expense included in the amount of such cumulative 
Canadian development expense, no deduction may be made under this section by 
the predecessor corporation in computing its income for a taxation year subse- 


(4) Second successor corporation’s Canadian development expense — 
Where a corporation (in this subsection referred to as the “second, successor cor- 
poration”) has at any time after May 6, 1974 acquired, by purchase, amalgama- 
tion, merger, winding-up or otherwise (other than pursuant to an amalgamation 


~ that is described in subsection 87(1.2) or a winding-up to which the rules in sub- 


section 88(1) apply), from another corporation (in this subsection referred to as 
the “first successor corporation”) that was a successor corporation, within the 
meaning of subsection (3), all or substantially all of the Canadian resource 
properties of the first successor corporation and (except in the case of an amalga- 
mation or a winding-up) the first successor corporation and the second successor 
corporation have jointly elected in prescribed form on or before the day that is 
the earlier of the days on or before which either taxpayer making the election is 
required to file a return of income pursuant to section 150 for the taxation year in 
which the transaction to which the election relates occurred, there may be de- 
ducted by the second successor corporation in computing its income under this 
Part for a taxation year such amount as it may claim not exceeding the lesser of 


(a) 30% of the amount by which 
(i) the amount, if any, by which 


_ (A) the amount, if any, by which the amount determined under sub- 
paragraph (3)(a)(i) in respect of the first successor corporation im- 
mediately after the property so acquired was acquired by the second 
successor corporation exceeds the amount determined under subpar- 
agraph (3)(a)(ii) in respect of the first successor corporation at that 
time to the extent that it has not been deducted by the first successor 
corporation in computing its income for any taxation year and has 
not been deducted by the second successor corporation in comput- 
ing its income for a preceding taxation year 


exceeds 


(B) any amount required to be deducted under paragraph 
66.1(11)(a) in respect of the second successor corporation at any 
time: before the end of the year 


exceeds 


(ii) the aggregate of all amounts each of which is an amount that became 
receivable in the taxation year or a preceding taxation year by the sec- 
ond successor corporation, is included in the amount determined under 
clause (5)(b)(v)(A) and may reasonably be regarded as attributable to 
the disposition by the second successor corporation of any property 
owned by the predecessor of the first successor corporation immediately 
before the acquisition thereof by the first successor corporation, and 


(b) the amount that is equal to such part of its income for the year, if no 
deduction were allowed under this section, section 65, 66 or 66.1 or the In- 
come Tax Application Rules, 1971 in respect of this paragraph (minus the 
deductions allowed for the year by sections 112 and 113), as may reasonably 
be regarded as attributable to 


(i) the production of petroleum or natural gas from natural accumula- 
tions thereof or from oil or gas wells, or the production of minerals from 
mines, situated on property in Canada in respect of which the predeces- 
sor of the first successor corporation had, immediately before the acqui- 
sition by the first successor corporation of the property so acquired by 
the second successor corporation, an interest or a right to take or remove 
petroleum or natural gas or a right to take or remove minerals, and 


(ii) the amount, if any, by which the aggregate of all amounts each of 
which is an amount 


(A) required by subsection 59(2) to be included in computing its 
income for the year, and 


(B) in respect of a reserve deducted in computing the income of the 
predecessor of the first successor corporation and deemed by para- 
graph 87(2)(g) or by virtue of that paragraph and paragraph 
88(1)(e.2) to have been deducted by the second successor corpora- 
tion as a reserve in computing its income for a preceding year, 


exceeds the aggregate of amounts, if any, deducted in computing the 
income of the second successor corporation for the year by virtue of 
subsection 64(1), (1.1) or (1.2) in respect of dispositions of property by 
the predecessor of the first successor corporation; 


and, in respect of any expense included in the amount referred to in clause 
(a)(i)(A), no deduction may be made under this section by the first successor 
corporation, in computing its income for a taxation year subsequent to. its 
taxation year in which the property so acquired was acquired by the second 
successor corporation. 


quent to its taxation year in which the property so acquired was acquired by the 
successor corporation. 


Subpara. 66.2(4)(a)(i) substituted, and all that portion of subsec. 66.2(4) following 
para. (b) amended to substitute “clause (a)(i)(A)” for “subparagraph (a)(i)”, by 1986, c. 
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55, subsecs. 13(3), (4), applicable with respect to expenses incurred after March 1987. 
Subpara. 66.2(4)(a)(i) formerly read: 


(i) the amount, if any, by which the amount determined under subparagraph 
(3)(a)(i) in respect, of the first successor corporation immediately after the pro- 
perty so acquired was acquired by the second successor corporation exceeds the 
amount determined under paragraph (3)(a)(ii) in respect of the first successor 

~ corporation at that time, to the extent it has not been deducted by the first succes- 
sor corporation in computing its income for any taxation year and has not been 
deducted by the second successor corporation in computing its income for a pre- 
ceding taxation year 


Subpara. 66.2(4)(b)(i) amended by 1986, c..6, subsec. 31(2), to add “natural accumula- 
tions thereof or from oil or gas”, applicable to taxation years ending after March 1985. 


All that portion of subsec. 66.2(4) preceding para. (a) substituted by 1985, c. 45, sub- 
sec. 30(3), applicable with respect to acquisitions occurring after 1982 except that with 
respect to acquisitions occurring after 1982 and in a taxation year commencing before 
1985 the reference to “Canadian resource properties of the first successor corporation” 
shall be read as a reference to “property of the first successor corporation used by it in 
carrying on in Canada such of the businesses described in any of subparagraphs 
66(15)(h)(i) to (vii) as were carried on by it”. That portion of subsec. 66.2(4) formerly 
read: 


(4) Second successor corporation’s Canadian development expense — 
Where a corporation (in this subsection referred to as the “second successor cor- 
poration’) has, at any time after May 6, 1974, acquired, by purchase or otherwise 
(including an acquisition as a result of an amalgamation described in section 87), 
from another corporation (in this subsection referred to as the “first. successor 
corporation”’) that was a successor corporation within the meaning of subsection 
(3), all or substantially all of the property of the first successor corporation used 
by it in carrying on in Canada such of the businesses described in any of subpar- 
agraphs 66(15)(h)(i) to (vii).as were carried on by it and (except in the case of an 
amalgamation or a winding-up) the first successor corporation and the second 
successor corporation have jointly elected in prescribed form on or before the 
day that is the earlier of the days on or before which either taxpayer making the 
election is required to file a return of income pursuant to section 150 for the 
taxation year in which the transaction to which the election relates occurred, 
there may be deducted by the second successor corporation in computing its in- 
come under this Part for a taxation year, such amount as it may claim not ex- 
ceeding the lesser of 


All that portion of para. 66.2(4)(a) preceding subpara. (ii) substituted by 1985, c. 45, 
subsec. 30(4), applicable to taxation years ending after 1984. That portion of para. 
66.2(4)(a) formerly read: 


(a) 30% of the amount by which the 


(i) cumulative Canadian development expense of the predecessor referred to 
in subparagraph (3)(a)(i) determined at the time immediately after the pro- 
perty so acquired was acquired by the first successor corporation to the ex- 
tent it has not been deducted by the first successor corporation in computing 
its income for any taxation year and has not been deducted by the second 
successor corporation in computing its income for a previous taxation year, 


exceeds 


Subpara. 66.2(4)(a)(ii) substituted by 1985, c. 45, subsec. 30(5), applicable with respect 
to dispositions occurring in taxation years commencing after 1984. Subpara. 
66.2(4)(a)(ii) formerly read: 


(ii) the aggregate of all amounts each of which was an amount that became re- 
ceivable in the taxation year or in a previous taxation year by the second succes- 
sor corporation, that are required to be included in the amount determined under 
clause 66.2(5)(b)(v)(A) by virtue of subsection 59(1.1) or paragraph 59(3.1)(a) 
and that may reasonably be regarded as attributable to the disposition by the 
second successor corporation of any property owned by the predecessor of the 
first successor corporation immediately before the acquisition thereof by the sec- 
ond successor corporation, and 


Cl. 66.2(4)(b)(ii)(A) amended by 1985, c. 45, subsec. 24(8), to, delete a reference to 
subsection 59(2.1), applicable to taxation years commencing after 1984. 


Subsec. 66.2(4) amended by 1984, c. 1, subsec. 29(4), applicable with respect to acqui- 
sitions of property by a successor corporation from a predecessor after April 19, 1983, 
to substitute “predecessor” and “predecessor’s” for “predecessor corporation” and 


9G?) 


“predecessor corporation’s” wherever those expressions appeared. 


All that portion of subpara. 66.2(4)(b)(ii) following cl. (B) substituted by 1980-8 1-82- 
83, c. 48, subsec. 35(4), applicable to taxation years ending after December 11, 1979, 
to add reference to subsec. (1.2). 


Subsec. 66.2(4) substituted by 1979, c. 5, subsec. 21(1), applicable, as to para. 
66.2(4)(a), to 1977 et seg., as to para. 66.2(4)(b), to 1979 et seq., and with respect to 
the election referred to in subsec. 66.2(4), with respect to acquisitions of property after 
November 16, 1978. Subsec. 66.2(4) formerly read: 


(4) Where a corporation (in this subsection referred to as the “second successor 
corporation”) has, at any time after May 6, 1974, acquired, by purchase or other- 
wise (including an acquisition as a result of an amalgamation described in sec- 
tion 87), from another corporation (in this subsection referred to as the “first 
successor corporation’’) that was a successor corporation within the meaning of 


S. 66.2(5) 


subsection (3), all or substantially all of the property of the first successor corpo- 
ration used by it in carrying on in Canada such of the businesses described in any 
of subparagraphs 66(15)(h)(i) to (vii) as were carried on by it, there may be de- 
ducted by the second successor corporation in computing its income under this 
Part for a taxation year, such amount as it may claim not exceeding the lesser of 


(a) 30% of the cumulative Canadian development expense of the predeces- 
sor corporation referred to in paragraph (3)(a), determined at the time imme- 
diately after the property so acquired was acquired by the first successor 
corporation to the extent that it has not been deducted by the second succes- 
sor corporation in computing its income for a previous taxation year and has 
not been deducted by the first successor corporation in computing its income 
for any taxation year; and 


(b) the amount that is equal to such part of its income for the year, if no 
deduction were allowed under this section, section 65, 66 or 66.1 or the In- 
come Tax Application Rules, 1971 in respect of this paragraph (minus the 
deductions allowed for the year by sections 112 and 113), as may reasonably 
be regarded as attributable to 


(i) the disposition of any property described in any of subparagraphs 
66(15)(c)G) to (vi) owned by the predecessor of the first successor cor- 
poration, within the meaning of subsection (3), immediately before the 
acquisition by the first successor corporation of the property so acquired 
by the second successor corporation, and 


(ii) the production of petroleum or natural gas from wells, or the produc- 
tion of minerals from mines, situated on property in Canada in respect of 
which the predecessor of the first successor corporation, within the 
meaning of subsection (3), had, immediately before the acquisition by 
the first successor corporation of the property so acquired by the second 
successor corporation, an interest or a right to take or remove petroleum 
or natural gas or a right to take or remove minerals; 


and, in respect of any expense included in the amount referred to in paragraph 
(a), no deduction may be made under this section by the first successor corpora- 
tion in computing its income for a taxation year subsequent to its taxation year in 
which the property so acquired was acquired by the second successor 
corporation. , 


Subsec. 66.2(4) substituted by 1977-78, c. 1, subsec. 31(1), applicable to 1977 et seq. 
Subsec. 66.2(4) formerly read: 


(4) Where a corporation (in this subsection referred to as the “second successor 
corporation”) has, at any time after May 6, 1974, acquired by purchase or other- 
wise (including an acquisition as a result of an amalgamation described in sub- 
section 87(1)) from a corporation (in this subsection referred to as the “first suc- 
cessor corporation”) that was a successor corporation within the meaning of 
subsection (3), all or substantially all, of the property of the first successor corpo- 
ration used by it in carrying on in Canada its business, there may be deducted by 
the second successor corporation, in computing its income under this Part for a 
taxation year, in respect of the cumulative Canadian development expense re- 
ferred to in paragraph (3)(a) for the purpose of determining the deduction allow- 
able to. the first successor. corporation under subsection (3) in computing its in- 
come for a previous taxation year, to the extent that such expense 


(a) was not deducted by the second successor corporation or any other cor- 
poration in computing its income for a previous taxation year, and was not 
deducted by the first successor corporation in computing its income for the 
taxation year in which the property so acquired was acquired by the second 
successor corporation, and 


(b) would, but for paragraph (3)(b), have been deductible by the first succes- 
sor corporation in computing its income for the taxation year in which the 
property so acquired was acquired by the second successor corporation, 


an amount. that is equal to the lesser of 
(c). 30% of the amount of the aggregate referred to in paragraph (a), and 


(d) such part of its income for the year if no deduction were allowed under 
this section, section 65 or the Income Tax Application Rules, 1971 in respect 
of this paragraph (minus any deductions allowed for the year by sections 66, 
66.1, 112 and 113 and the provisions of the Income Tax Application Rules, 
1971 allowing a deduction for the purposes of this paragraph) as may rea- 
sonably be regarded as attributable to the production of petroleum or natural 
gas from wells, or the production of minerals from mines, situated on pro- 
perty in Canada from which the predecessor of the first successor corpora- 
tion within the meaning of subsection (3) had, immediately before the acqui- 
sition by the first successor corporation of the property so acquired by the 
second successor corporation, a right to take or remove petroleum or natural 
gas or a right to take or remove minerals; 


and, in respect of the aggregate referred to in paragraph (a), no deduction may be 
made under this section by the first successor corporation in computing its in- 
come for a taxation year subsequent to its taxation year in which the property so 
acquired was acquired by. the second successor corporation. 


(5) Definitions — In this section, 
Related Provisions: 66(15.1) — Application to 66; 66.1(6.1) — Application to 66.1. 
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“Canadian development expense” of a taxpayer means any cost 
or expense incurred after May 6, 1974 that is 


(a) any expense incurred by the taxpayer in 


(i) drilling or converting a well in Canada for the Se of 
waste liquids from an oil or gas well, 


(ii) drilling or completing an oil or gas well in Canada, build- 
ing a temporary access road to the well or preparing a site in 
respect of the well, to the extent that the expense was not a 
Canadian exploration expense of the taxpayer in the taxation 
year in which it was incurred, 


(iii) drilling or converting a well in Canada for the injection 
of water, gas or any other substance to assist in the recovery 
of petroleum or natural gas from another well, 


(iv) drilling for water or gas in Canada for injection into a 
petroleum or natural gas formation, or 


(v) drilling or converting a well in Canada for the purposes 
of monitoring fluid levels, pressure changes or other phe- 
nomena in an accumulation of petroleum or natural gas, 


(b) any expense incurred by the taxpayer in drilling or recom- 
pleting an oil or gas well in Canada after the commencement of 
production from the well, 


(c) any expense incurred by the taxpayer before November 17, 
1978 for the purpose of bringing a mineral resource in Canada 
into production and incurred prior to the commencement of pro- 
duction from the resource in reasonable commercial quantities, 
including 


(i) clearing, removing overburden and stripping, and 


(ii) sinking a mine shaft, constructing an adit or other under- 
ground entry, 


(c.1) any expense, or portion of any expense, that is not a Cana- 
dian exploration expense, incurred by the taxpayer for the pur- 
pose of bringing a new mine in a mineral resource in Canada 
that is a bituminous sands deposit or an oil shale deposit into 
production and incurred before the new mine comes into pro- 
duction in reasonable commercial quantities, including an ex- 
pense for clearing the land, removing overburden and stripping, 
or building an entry ramp, 


(d) any expense (other than an amount included in the capital 
cost of depreciable property) incurred by the taxpayer after 1987 


(i) in sinking or excavating a mine shaft, main haulage way 
or similar underground work designed for continuing use, for 
a mine in a mineral resource in Canada built or excavated 
after the mine came into production, or 


(il) in extending any such shaft, haulage way or work, 


(e) the cost to the taxpayer of, including any payment for the 
preservation of a taxpayer’s rights in respect of, any property 
described in paragraph (b), (e) or (f) of the definition “Canadian 
resource property” in subsection 66(15), or any right to or inter- 
est in such property (other than a right or an interest that the 
taxpayer has by reason of being a beneficiary under a trust or a 
member of a partnership), 


Proposed Amendment — 66. 2(5)Canadian 

5 development expense”(e) | 
Application: The July 16, 2010 draft legislation (Part 2 — -bijuralism), subsec. 
199(2), will amend para. (e) of the definition “Canadian development expense” in sub- 
sec. 66.2(5) by substituting “66(15) or any right to or interest in — or, for civil law, any 
right in or to — such property (other than a right or interest” for “66(15), or any right to 
or interest in such property (other than a right or an interest’, to corny into force on 
Royal Assent. : 


Technical Notes (July 2010): See. under 12(4). 


Proposed Amendment — 66.2(6)"Canadian : 
eal development expense”(e) | 
Application: The july 16, 2010 draft legislation (Part 2 “Osiris subsec, 
199(3), will amend para. (e) of the definition “Canadian development expense” in sub- 
sec. 66. 20) by substituting “interest in — or, for civil law, any right in in or to _” for 
“interest in”, applicable to taxation years that begin after 2006. 9 


Income Tax Act, Part I, Division B 


Tech i al Not is Bae Si 


(f) sétbiect to section 66.8, the taxpayer’s share of any expense 
referred to in any of paragraphs (a) to (e) incurred by a partner- 
ship in a fiscal period thereof at the end of which the taxpayer 
was a member of the partnership, unless the. taxpayer elects in 
respect of the share in prescribed form and manner on or before 
the day that is 6 months after the taxpayer’s taxation year in 
which that period ends, or 


(g) any cost or expense referred to in any of paragraphs (a) to (e) 
incurred by the taxpayer pursuant to an agreement in writing 
with a corporation, entered into before 1987, under which the 
taxpayer incurred the cost or expense solely as consideration for 
shares, other than prescribed shares, of the capital stock of the 
corporation issued to the taxpayer or any interest in such shares 
or right thereto, 


Proposed Amendment — 66. 2(5)“Ca 

_ development expense” 
Appleton: The yal 16, 2010 draft legislation (Part 2 — bijuralism) 
199(4), will amend para. (g) of the definition “Canadian development expens 
sec. 66.2(5) by substituting “interest in or right to — or, for civil law, anj 
to — such shares” for “interest in. au — or = i Oo om imto force on 
Royal Assent. : 


Technical Notes (July 5610): ‘See Mintle qa), 


Yj; 


nadia 


but, for greater certainty, shall not include 


(h) any consideration given by the taxpayer for any share or any 
interest therein or right thereto, except as provided by paragraph 


(8), 


Proposed Amendment — 66. 2(5)“Canadian 

development expense”(h) 

Application: The July 16, 2010 draft legislation (Part oats ae - 

199(5), will amend para. (h) of the definition “Canadian development expense” i 

sec. 66.2(5) by substituting “interest in or right to — or, for civil law, any right in 

to—a share” for “interest therein or right thereto”, to come into ong on Royal 
Assent. a x J oe? 


Technical Notes (July 2010): See under 1204). 


(i) any expense described in paragraph (g) incurred by any other 
taxpayer to the extent that the expense was, 


(i) by virtue of that paragraph, a Canadian development ex- 
pense of that other taxpayer, 


(ii) by virtue of paragraph (i) of the definition “Canadian ex- 
ploration expense” in subsection 66.1(6), a Canadian explo- 
ration expense of that other taxpayer, or 


(iii) by virtue of paragraph (c) of the definition “Canadian oil 
and gas property expense” in subsection 66.4(5), a Canadian 
oil and gas property expense of that other taxpayer, 


(i.1) an expense that is the cost, or any part of the cost, to the 
taxpayer of any depreciable property of a prescribed class that 
was acquired after 1987, 


(j) any amount included at any time in the capital cost to the 
taxpayer of any depreciable property of a prescribed class, or 


(k) the taxpayer’s share of any consideration, expense, cost or 
expenditure referred to in any of paragraphs (h) to (j) given or 
incurred by a partnership, 


but any assistance that a taxpayer has received or is entitled to re- 
ceive after May 25, 1976 in respect of or related to the taxpayer’s 
Canadian development expense shall not reduce the amount of any 
of the expenses described in any of paragraphs (a) to (g); 


Related Provisions: 13(7.5) — Depreciable property treatment for costs associated 
with building roads and similar projects; 13(34), Reg. 1102(1)(a) — Depreciable pro- 
perty takes priority over resource property; 34.2(1)“qualified resource expense’’(b), 
34.2(6) — CDE qualifies for deduction from corporate accrual of partnership income; 
53(1)(e)(vii.1) — Addition to ACB — partnership interest; 66. 2(2) — Deduction for 
cumulative CDE; 66.2(8) — Presumption; 66.3 — Exploration and’ development 
shares; 248(1)“Canadian development expense” — Definition applies to entire Act; 
248(16), (16.1) — GST or QST input tax credit/refund and rebate deemed to be:assis- 
tance; 248(18), (18.1) — GST or QST — repayment of input tax credit or refund; Jn- 
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terpretation Act 8(2.1), (2.2)— Application to exclusive economic zone and continen- 
tal shelf.:See also at.end of s. 66.2. 


History: Para. (c.1) added to the definition “Canadian sijvenepinehh expense” in sub- 
sec. 66.2(5) by 2011, c. 24, subsec. 15(1), applicable to expenses incurred after March 
21, 2011. 


Para. (e) of the definition “Canadian development expense” amended by 2003, c. 28, 
subsec. 6(2), applicable to taxation years that begin after 2006. Para, (€) formerly read: 


_ (e) notwithstanding paragraph 18(1)(m), the. cost to the taxpayer of, including 
any payment for the preservation of a taxpayer’s rights in respect of, any pro- 
perty described in paragraph (b), (e) or (f) of the definition “Canadian resource 
property” in subsection 66(15) or any right to or interest in such property (other 
than such a right or an interest that the taxpayer has by reason of being a benefi- 

_ciary under a trust or a member of a partnership) but not including any payment 

_ made to.any of the persons referred to in subparagraph 18(1)(m)(i) for the preser- 
‘vation of a taxpayer’s rights in respect of a Canadian resource property nor a 
payment to which paragraph 18(1)(m) applied because of clause 18(1)(m)(ii)(B), 


Para. (e) of the definition “Canadian development expense” amended by 2003, c. 28, 
subsec. 6(1), applicable after December 20; 2002. The para. formerly read: 


(e) notwithstanding paragraph 18(1)(m), the cost to the taxpayer of any property 
described in paragraph (b), (e) or (f) of the definition “Canadian resource pro- 
perty”’ in subsection 66(15) or any right to or interest in such property (other than 
such a right or interest that the taxpayer has by virtue of being-a beneficiary of a 
trust) but not including any payment made to any of the persons referred to in 
any of subparagraphs 18(1)(m)Q@) to (ii) for the preservation of a taxpayer’s 
rights in respect of a Canadian resource property nor a payment to which para- 
graph 18(1)(m) applied by virtue of subparagraph 18(1)(m)(v), 


Para. (i.1) added to the definition “Canadian eae expense” a 2001, c. 17,.s. 
46, applicable to 1988 et seg. 


Paras. (j) and (k) added to the definition “Canadian development expense” in subsec. 
66.2(5) by 1997, c. 25, s. 15, applicable to taxation years that end after December 5, 
1996. 


Para. (f) of “Canadian development-expense” in subsec.,66.2(5) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), s. 24, applicable to partnership fiscal periods ending after July 
1990; except that an election referred to in the para. that is filed before December 11, 
1993, shall be deemed to have been filed on a timely basis. Para. (f) formerly read: 


(f) subject to section 66.8, the taxpayer’s share of any expense referred to in any 

of paragraphs (a) to (e) incurred’ by a partnership in a fiscal period thereof, if, at 

the end of that period, the taxpayer was a member of the partnership, or 
Selected Cases [subsec. 66.2(5)“Canadian development .expense”]: 
Mitchell v. R., [1999] 2 C.T.C, 2721 (TCC) (Double renunciation was permitted); Gulf 
Canada Ltd. y. Canada, [1991] 1 C.T.C. 99 (FCTD)); aff'd [1992] 1 C.T.C. 183 (FCA); 
leave to appeal to SCC refused (1992), 141-N.R. 393 (note), (sub nom. Gulf Canada 
Ltd. v. MNR): (Interpretation of: “Canadian exploration expenses”, “Canadian develop- 
ment expenses’, “taxable production profits”); International Nickel Co. of Canada Ltd. 
v. MNR, [1969] C.T.C. 106 (Exch.) (Expenses for establishment of town for employees 
not development expenses). 


Regulations: 6202 (prescribed share). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments; IT-438R2: Crown charges — resource. properties in Can- 
ada; IT-476R: CCA — Equipment used in-petroleum and natural gas activities; IT-503: 
Exploration and development shares (archived). 


Advance Tax Rulings: ATR-59: Financing exploration and development through 
limited partnerships. 


Forms: T1086: Election by a partner waiving Siieeien development expenses or oil 
and gas property expenses. 


“cumulative Canadian development expense” of a taxpayer at 
any time in a taxation year, means the amount determined by the 
formula 


SF aE a, Shae 


+D+D 
K+L+M+M.1+N+0O) 
where 


A is the total of all Canadian development expenses made or in- 
curred by the taxpayer before that ‘time, 


B’ is'the total of all amounts required by virtue of subsection (1) to 
be included in computing the amount referred to in paragraph 
gnc 2)(c) as taxation years ending before that time, 


S: 66.2(5) cum 


C._ is the total of all amounts referred to in the description of F or G 
that are established by the taxpayer to have become a bad debt 
before that time, 


D is such part, if any, of the amount determined for'M as has been 
repaid before that time by the taxpayer pursuant to a legal obli- 
gation to repay all or any part of that amount, 


D.1 is, the, total of all specified amounts determined under para- 
graph 66.7(12.1)(b) in respect of the taxpayer for taxation years 
ending before that time, 


E_ isthe total of all amounts deducted in computing the taxpayer’s 
income for.a taxation year ending before that time in respect of 
the taxpayer’s cumulative Canadian development expense, 


F is the total of all amounts each of which is an amount in respect 
of property described in paragraph (b), (e) or (f) of the definition 
“Canadian resource property” in subsection 66(15) or property 
disposed of after March 21, 2011 which was described in any of 
those paragraphs and the cost of which when: acquired: by the 
taxpayer was included in the Canadian development:expense of 
the taxpayer, or any right to or interest in — or, for civil law, 
any right in or to — such.a property, other than such a:right or 
an interest that the taxpayer has by reason of being a beneficiary 
under a trust or a member of a partnership, (in this description 
referred to as “the particular property”) disposed. of by the tax- 
payer before that time equal to the amount, if any, by which 


(a) the amount, if any, by, which the proceeds of disposition 
in respect of the particular property that became receivable 
by the taxpayer after May 6, 1974 and before that time ex- 
ceed any outlays or expenses that were made or incurred by 
the taxpayer after May 6, 1974 and before that time for the 
purpose of making the disposition. and that were not other- 
wise deductible for the purposes of this Part 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts that would be determined 
under paragraph 66.7(4)(a), immediately before the time 
(in this paragraph referred to as the “relevant time”) when 
such proceeds of disposition became receivable, in re- 
spect of the taxpayer and an original owner of the particu- 
lar property (or of any other property acquired by the tax- 
payer with the particular property in circumstances in 
which'subsection 66.7(4) applied and in respect of which 
the proceeds of disposition became nolnonss by the tax- 
payer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 


(B) each designation made. under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable before the relevant time were made before the 
relevant time, 


(C) paragraph 66.7(4)(a) were read without ‘reference 
to “30% of’, and 


(D) no reduction-under subsection 80(8) at or after the 
relevant time were taken into account 


369 


S. 66.2(5) cum 


exceeds the total of 


(ii) all amounts that would be determined under paragraph 
66.7(4)(a) at the relevant time in respect of the taxpayer 
and an original owner of the particular property (or of that 
other property) if 


(A) amounts that became receivable after the relevant 
time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(ili) in respect of an amount that became re- 
ceivable at or before the relevant time were made 
before the relevant time, 


(C) paragraph 66.7(4)(a) were read without reference 
to “30% of’, 


(D) amounts described in subparagraph 66.7(4)(a)(iii) 
that became receivable at the relevant time were not 
taken into account, and 


(E) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 


(iii) such portion of the amount otherwise determined 
under this paragraph as was otherwise applied to reduce 
the amount otherwise determined under this description, 


G is the total of all amounts that became receivable by the taxpayer 


before that time that are to be included in the amount determined 
under this description by virtue of paragraph 66(12.1)(b) or 
(12.3)(a), 


is the total of all amounts each of which is an amount included 
by the taxpayer as an expense under paragraph (a) of the defini- 
tion “Canadian development expense” in this subsection in com- 
puting the taxpayer’s Canadian development expense for a pre- 
vious taxation year that has become a Canadian exploration 
expense of the taxpayer by virtue of subparagraph (c)(ii) of the 
definition “Canadian exploration expense” in subsection 66.1(6), 


is the total of all amounts each of which is an amount that before 
that time has become a Canadian exploration expense of the tax- 
payer by virtue of subsection 66.1(9), 


is the total of all amounts each of which is an amount received 
before that time on account of any amount referred to in the 
description of C, 


is the total of all amounts paid to the taxpayer after May 6, 1974 
and before May 25, 1976 


(a) under the Northern Mineral Exploration Assistance Regu- 
lations made under an appropriation Act that provides for 
payments in respect of the Northern Mineral Grants Program, 
or 


(b) pursuant to any agreement, entered into between the tax- 
payer and Her Majesty in right of Canada under the Northern 
Mineral Grants Program or the Development Program of the 
Department of Indian Affairs and Northern Development, 


to the extent that the amounts have been expended by the tax- 
payer as or on account of Canadian development expense in- 
curred by the taxpayer, 


is the amount by which the total of all amounts determined 
under subsection 66.4(1) in respect of a taxation year of the tax- 
payer ending at or before that time exceeds the total of all 
amounts each of which is the least of 


(a) the amount that would be determined under paragraph 
66.7(4)(a), at a time (hereafter in this description referred to 
only as the “particular time”’) that is the end of the latest taxa- 
tion year of the taxpayer ending at or before that time, in re- 
spect of the taxpayer as successor in respect of a disposition 
(in this description referred to as the “original disposition’) 
of Canadian resource property by a person who is an original 
owner of the property because of the original disposition, if 


(i) that paragraph were read without reference to “30% 
of; 
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(ii) where the taxpayer has disposed of all or part of the 
property in circumstances in which subsection 66.7(4) ap- 
plied, that subsection continued to apply to the taxpayer 
in respect of the original disposition as if subsequent suc- 
cessors were the same person as the taxpayer, and 


(iii) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became receiv- 
able before the particular time were made before the par- 
ticular time, 


(b) the amount, if any, by which the total of all amounts each 
of which became receivable at or before the particular time 
and before 1993 by the taxpayer and is included in comput- 
ing the amount determined under subparagraph 66.7(5)(a)(ii) 
in respect of the original disposition exceeds the amount, if 
any, by which ; 
(i) where the taxpayer disposed of all or part of the pro- 
perty before the particular time in circumstances in which 
subsection 66.7(5) applied, the amount that would be de- 
termined at the particular time under subparagraph 
66.7(5)(a)(i) in respect of the original disposition if that 
subparagraph continued to apply to the taxpayer in re- 
spect of the original disposition as if subsequent succes- 
sors were the same person as the taxpayer, and 


(ii) in any other case, the amount determined at the partic- 
ular time under subparagraph 66.7(5)(a)(i) in respect of 
the original disposition 


exceeds 


(iii) the amount that would be determined at the particular 
time under subparagraph 66.7(5)(a)(ii) in respect. of the 
original disposition if that subparagraph were read with- 
out reference to the words “or the successor’, wherever 
they appear therein, and if amounts that became receiva- 
ble after 1992 were not taken into account, and 


(c) where 


(i) after the original disposition and at or before the par- 
ticular time, the taxpayer disposed of all or part of the 
property in circumstances in which subsection 66.7(4) ap- 
plied, otherwise than by way of an amalgamation or 
merger or solely because of the application of paragraph 
66.7(10)(c), and 


(ii) the winding-up of the taxpayer began at or before that 
time or the taxpayer’s disposition referred to in subpara- 
graph (i) (other than a disposition under an agreement in 
writing entered into before December 22, 1992) occurred 
after December 21, 1992, 


nil, 


M is the total amount of assistance that the taxpayer has received or 


is entitled to receive in respect of any Canadian development 
expense (including an expense that has become a Canadian ex- 
ploration expense of the taxpayer by virtue of subsection 
66.1(9)) incurred after 1980 or that can reasonably be related to 
Canadian development activities after 1980, 


M.1 is the total of all amounts by which the cumulative Canadian 


N 


development expense of the taxpayer is required because of sub- 
section 80(8) to be reduced at or before that time, 


is the total of all amounts that are required to be deducted before 
that time under subsection 66(14.2) in computing the taxpayer’s 
cumulative Canadian development expense, and 


is the total of all amounts that are required to be deducted before 


that time under paragraph 66.7(12)(c) in computing the. tax- 
payer’s cumulative Canadian development expense. 


Related Provisions: 13(34), Reg. 1102(1)(a) — Deductible expenses; 35(1)(c) — 
Prospectors and grubstakers; 50(1)(a) — Deemed disposition where debt becomes bad 
debt; 59(3.2) — Recovery of exploration & development expenses; 66(12.1) — Limita- 
tions of Canadian exploration & development expenses; 66(12.3) — Unitized oil or gas 
field in Canada; 66.2(7) — Exception; 66.4(1) — Recovery of costs; 66.7(4) — Deduc- 
tion to successor corporation; 70(5.2) — Resource properties and land inventories of 
deceased; 79(4)(c) — Subsequent payment by debtor following surrender of property 
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deemed to be repayment of assistance; 79.1(8) — No claim for principal amount of bad 
debt where property seized by creditor; 80(8)(c) — Reduction of CCDE on debt for- 
giveness; 96(2.2)(d) — at-risk amount; 104(5.2) — Trusts — 21-year deemed disposi- 
tion; 248(16), (16.1) — GST or QST input tax credit/refund and ‘rebate deemed to be 
assistance; 248(18), (18.1) — GST or QST — repayment of input tax credit or refund; 
257 — Formula cannot calculate to less than zero; 261(7)(d) — Functional currency 
reporting. See also at end of s. 66.2. 


History: The opening words of the description of F in the definition “cumulative Ca- 
nadian development expense” amended by 2011, c. 24, subsec. 15(2), deemed in force 
on March 22, 2011. The opening words formerly read: 


F is the total of all amounts each of which is an amount in respect of property 
described in paragraph (b), (e) or (f) of the definition “Canadian resource 
property” in subsection 66(15) or any right to or interest in such a property, 
other than such a right or an interest that the taxpayer has by reason of being 
a beneficiary under a trust or a member of a partnership, (in this description 
referred to as “the particular property”) disposed of by the taxpayer before 
that time equal to the amount, if any, by which ; 


The opening words of the description of F in the definition “cumulative Canadian de- 
velopment expense” in subsec. 66.2(5) amended by 2003, c. 28, subsec. 6(3), applica- 
ble after December 20, 2002. The opening words formerly read: 


F is the total of all amounts each of which is an amount in respect of a pro- 
perty described in paragraph (b), (e) or (f) of the definition “Canadian re- 
source property” in subsection 66(15) or a right to or interest in such a pro- 
perty, other than such a right or interest that the taxpayer has by virtue of 
being a beneficiary of a trust, (in this description referred to as the “particu- 
lar property”) disposed of by the taxpayer before that time equal to the 
amount, if any, by which 


Cls. (b)(i)(D) and (b)(ii)(E) added to the description of F in the definition “cumulative 
Canadian development expense” in subsec. 66.2(5) added by 1995, c. 21, subsecs. 
23(2) and (3), applicable to taxation years that end after February 21, 1994. 


The description of M.1 added to the definition “cumulative Canadian development ex- 
pense” in subsec. 66.2(5) and the corresponding formula amended by 1995, c. 21, sub- 
secs. 23(1) and (4), applicable to taxation years that end after February 21, 1994. 


All that portion of the description of F in the definition “cumulative Canadian develop- 
ment expense” in subsec. 66.2(5) following para. (a) substituted by 1994, c. 21, subsec. 
29(1), applicable to taxation years ending after February 17, 1987. That portion of the 
description of F formerly read: 


exceeds the amount equal to 


(b) where the proceeds of disposition referred to in paragraph (a) may rea- 
sonably be attributed to the disposition of a property that was acquired by 
the taxpayer in circumstances in which subsection 66.7(4) applies to the tax- 
payer as successor, the lesser of 


(i) the amount determined under paragraph (a) in respect of the property, 
and 


(ii) the total of all amounts each of which is an amount that would be 
determined at that time under paragraph 66.7(4)(a) in respect of the ac- 
, quisition of the. property by the taxpayer if that paragraph, were read 
without reference to “30% of’, and 


(c) in any other case, nil, 


The description of L in the definition “cumulative Canadian development expense” in 
subsec. 66.2(5) substituted by 1994, c. 21, subsec. 29(2), applicable to taxation years 
ending after December 21, 1992, except that where a taxpayer so elects by notifying 
the Minister of National Revenue in writing by December 31, 1994, the description of 
L shall apply in respect of the taxpayer to taxation years ending after February 17, 
1987; and, notwithstanding subsecs. 152(4) to (5), such assessments and determinations 
in respect of any taxation year shall be made as are necessary to give effect to the 
election. That description formerly read: 


Lis the amount by which the total of all amounts each of which is an amount 
determined under subsection 66.4(1) in respect of a taxation year of the tax- 
payer ending at or before that time exceeds the total of all amounts each of 
whichvis the lesser of 


(a) the amount that would be determined at that time under paragraph 
66.7(4)(a) in respect of the acquisition of property from a particular 
original owner or predecessor owner of the property by the taxpayer if 
that paragraph were read without reference to “30% of”, and 


(b) the amount, if any, by which the total of the amounts that became 
receivable at or before that time by the taxpayer and that are described 
in subparagraph 66.7(5)(a)(ii) in respect of the disposition of property 
acquired from the particular original owner or predecessor owner ex- 
ceeds the amount determined in subparagraph 66.7(5)(a)(i) in respect of 
the acquisition of that property, 


D.1 and its description added the definition “cumulative Canadian development ex- 
pense” in subsec. 66.2(5) by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 40(3)and (3.1), 
applicable to taxation years beginning after February 17, 1987. 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-125R4: Dispositions of 
resource properties; IT-273R2: Government assistance — general comments. 
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(5.1) Application of subsecs. 66(15), 66.1(6) and 66.4(5) — 
The definitions in subsections 66(15), 66.1(6) and 66.4(5) apply to 
this section. 


Origin of subsec. 66.2(5.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsecs. 66(15), 66.1(6) and 66.4(5)). 


(6) Presumption [partner’s share] — Except as provided in 
subsection (7), where a taxpayer is a member of a partnership, the 
taxpayer’s share of any amount that would be an amount referred to 
in the description of D in the definition “cumulative Canadian de- 
velopment expense” in subsection (5); in paragraph (a). of the 
description of F in that definition or in the description of G or M in 
that definition in respect of the partnership for a taxation year of the 
partnership if section 96 were read without reference to paragraph 
96(1)(d) shall, for the purposes of this Act, be deemed to. be an 
amount referred to in the description of D in the definition “cumula- 
tive Canadian development expense” in subsection (5), in paragraph 
(a) of the description, of F in:that definition or in the description of 
G or M in that definition, whichever is applicable, in respect of the 
taxpayer for the taxation year of the taxpayer in which the partner- 
ship’s taxation year ends. 


Related Provisions: 59(1.1)— Parallel rule: for foreign. resource property; 
66.4(6) — Parallel rule for CCOGPE. 


History: Subsec. 66.2(6) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 40(4), 
applicable after January 1990. Subsec. (6) formerly read: 


(6) Except as provided in subsection (7), where a taxpayer is a member ofa 
partnership, the taxpayer’s share of any amount that would be an amount re- 
ferred to in paragraph (a) of the description of F in the definition “cumulative 
Canadian development expense” in subsection (5)' or in the description of G or 
M in that definition in respect of the partnership fora taxation year of the part- 
nership if section 96 were read without reference to paragraph 96(1)(d) shall, for 
the purposes of this Act, be deemed to bean amount referred'to'in paragraph (a) 
of the description of F in the definition “cumulative Canadian development ex- 
pense” in subsection (5) or in the description of G or M in that definition, as the 
case may be, in respect of the taxpayer for the taxation year of the taxpayer in 
which the partnership’s taxation year ends. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments; IT-353R2: Partnership interest — some 
adjustments to cost base (archived). : 


1.T. Technical News: 12 (adjusted cost base of partnership interest — subparagraph 
53(1)(e)(viii)). 


(7) Exception — Where a non-resident person is a member of a 
partnership that is deemed under paragraph 115(4)(b) to have dis- 
posed of any Canadian resource property, the person’s share of any 
amount that would be an amount referred to in the description of D 
in the definition “cumulative Canadian development expense” in 
subsection (5), in paragraph (a) of the description of F in that defi- 
nition or in the description of G or M in that definition in respect of 
the partnership for a, taxation year of the partnership if section 96 
were read without reference to paragraph 96(1)(d) shall, for the pur- 
poses of this Act, be deemed to be an amount referred to in the 
description of D in the definition “cumulative Canadian develop- 
ment expense” in subsection (5), in paragraph (a) of the description 
of F in that definition or in the description of G or M in that defini- 
tion, whichever is applicable, in respect of the person for the taxa- 
tion year of the person that is deemed under paragraph 115(4)(a) to 
have ended. i 


History: Subsec. 66.2(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 40(4), 
applicable after January 1990. Subsec. 66.2(7) formerly read: 


(7) Where a non-resident person is a member of a partnership that is deemed 
under paragraph 115(4)(b) to have disposed of a property, the non-resident per- 
son’s share of any amount that would be an amount referred to in paragraph (a) 
of the description of F in the definition “cumulative Canadian development ex- 
pense” in subsection (5) or in the description of G or M in that definition in 
respect of the partnership for a taxation year of the partnership if section 96 were 
read without reference to paragraph 96(1)(d) shall, for the purposes of this Act, 
be deemed in respect of the non-resident person to be an amount referred to in 
paragraph (a) of the description of F in the definition “cumulative Canadian de- 
velopment expense” in subsection (5) or in the description of G or M in that 
definition, as the case may be, for the taxation year of the non-resident person 
that is deemed under paragraph 115(4)(a) to have ended. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 
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(8) Presumption — Where pursuant to the terms of an arrange- 
ment in writing entered into before December 12, 1979 a taxpayer 
acquired a property described in paragraph (a) of the definition “Ca- 
nadian oil and gas property expense” in subsection 66.4(5), for the 
purposes of this Act, the cost of acquisition shall be deemed to be a 
Canadian development expense incurred at the oe the taxpayer 
acquired the property. 


Related Provisions [s. 66.2]: 66(5) — Dealers; 66(18) — Members of partnerships; 
66.7 — Successor rules; 66.8(1) — Resource expenses of limited partner; 87(1.2) — 
New corporation deemed continuation of predecessor, 88(1.5) — Winding-up — par- 
ent deemed continuation of subsidiary. 


Selected Cases [s. 66.2]: Gulf Canada Ltd. v. Canada, [1991] 1 C.T.C. 99 (FCTD); 
aff'd [1992] 1 C.T.C. 183 (FCA); leave to appeal to SCC refused (1992), 141 N.R. 393 
(note), (sub nom. Gulf Canada Ltd. v. MNR) (Interpretation of: “Canadian exploration 
expenses”, “Canadian development expenses”, “taxable production profits”). 


Definitions [s. 66.2]: “amount” — 248(1); “assistance” — 66(15), 66.1(6.1), 79(4), 
125.4(5), 248(16), (16.1), (18), (18.1); “bituminous’ sands” — 248(1); “Canada” — 
255, Interpretation Act 8(2.1), (2.2); “Canadian development expense” — 66.2(5), (8), 
248(1); “Canadian exploration expense” — 66.1(6), 248(1); ‘Canadian exploration and 
development. expense” — 66(15), 66.2(5.1); “Canadian exploration expense” — 
66.1(6), 248(1); “Canadian oil and gas property expense” — 66.4(5), 248(1); “Cana- 
dian resource property” — 66(15), 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “disposition” — 54, 66.2(5.1), 66.4(5); “expense” — 66(15), 66.2(5.1): “fiscal 
period” — 249(2)(b), 249.1; “Her Majesty” — Interpretation Act 35(1); “mineral re- 
source”, “non-resident”, “oil or gas well” —.248(1); PETSOR “prescribed” — 248(1); 
“proceeds of disposition” — 54, 66.2(5.1), 66.4(5); ‘ ‘property”, “share” — 248(1); 
“taxation year” —11(2), 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); 
“writing” — Interpretation Act 35(1). 


66.21 [Foreign resource expenses] — (1) Definitions — The 
definitions in this subsection apply in this section. 


“adjusted cumulative foreign resource expense” of a taxpayer, in 
respect of a country, at the end of a taxation year means the total of 


(a) the cumulative foreign resource expense of the taxpayer, in 
respect of that country, at the end of the year; and 


(b) the amount, if any, by which 


(i) the total determined under paragraph 66.7(13.2)(a) in re- 
spect of that country and the taxpayer for the year 


exceeds 


(ii) the amount that would, but for paragraph (3)(c), be deter- 
mined under subsection (3) in respect of that country and the 
taxpayer for the year. 


“cumulative foreign resource expense” of a taxpayer, in respect 
of a country other than Canada at a particular time, means the 
amount determined by the formula 


(A+B+C+D)-(E+F+G+H+I+J) 


Proposed Amendment — 66.21(1)“cumulative POrelgy 
ee _ fesource expense” formula 


‘(A+AL+B4C4D)- E+F+G4Hsl4y 


Application: ‘The October 31,'2011 draft legislation, subsec. 9(1), will shea the — 
formula in the definition “cumulative foreign resource expense” in subsec,’66.21(1) 
to read as above, deemed to haye come into force on January i 2005. 


Technical Notes: A taxpayer’ s “cumulative foreign’ resource cael CERE) in, & 
respect of a country other than Canada includes the taxpayer's undeducted pool of 
foreign resource expenses ‘in respect of the country. A taxpayer is generall: permitted | 
a deduction on a country-by-country basis under subsection 66. 214) in respe: 
positive ‘CFRE. AS emai ¢ CFRE i is jncluded i ina Lune $s income un r : 
tion 66. 21(3). a5 


Formulas in the ac idan of CFREi is ea ae hee new nebeaietat wn inieion 
A.1 adds the cost of foreign resource property deemed to have been SPITE i 
the taxpayer last became resident in Canada to the taxpayer’s CFRE. 


where 


A is the total of all foreign resource expenses, in respect of that 
country, made or incurred by the taxpayer 


(a) before the particular time, and 
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(b) at a time (in this definition referred to as a “resident 
time”) 
(i) at which. the taxpayer was resident in Canada, and 
(ii) where the taxpayer became resident in Canada before 
the particular time, that is after the last time (before the 


particular time) that the taxpayer became resident in 
Canada; 


Bis the total of all amounts ETE to be included in computing 
the amount referred to in paragraph 59(3.2)(c.1) in respect of 
that country, for taxation years that ended before the particular 
time and 2 at a residen, time; 


Technical Notes: A coe. S ‘cuinebiive: foreign resource expense 
respect of a country includes the taxpayer’s undeducted » 
penses in respect of the country. A taxpayer is: generally permitted 
subsection 66.21(4) with | ‘Tespect to a positive CFRE on a country-by intry bas 
“negative” CFRE is included in a taxpayer’s income: under subsection 6¢ 216 3) 


The description of B, in the formula in the definition of CFRE, adds negative CFRE 
amounts that are required to be included in a taxpayer’s income. during previous taxa- 
tion years. The description of B is amended to ensure that only amounts that. were 
included in a taxpayer’ s ingore Ene previous taxation yen 2 ar 
payer’s CFRE pool, Be ; 


C is the total of all amounts “tefetietd to in the dlescripeeie of F or G 
that are established by the taxpayer to have become a bad debt 
before the particular time and at a resident time; 


D is the total of all specified amounts determined under subsection 
66.7(13.2), in respect of the taxpayer and that country, for taxa- 
tion years that ended before the particular time and_at a ESRiGen 
time; 


E ‘is the total of all amounts deducted, in computing the taxpayer’s 
income for a taxation year that ended before the particular time 
and at a resident time, in respect of the taxpayer’s cumulative 
foreign resource expense in respect of that country; 


F is the total of all amounts each of which is an amount in respect 
of a foreign resource property, in respect of that country, (in this 
description referred to as the “particular property”) disposed of 
by the taxpayer equal to the amount, if any, by which 


(a) the amount designated under subparagraph 59(1)(b)(4i) by 
the taxpayer in respect of the portion of the proceeds of that 
disposition that became receivable before the particular time 
and at a resident time 


exceeds 
(b) the amount, if any, by which 


(i) the total of all amounts that would. be. determined 
under paragraph 66.7(2.3)(a), immediately before the 
time (in this paragraph referred to as the “relevant time”’) 
when such proceeds of disposition became receivable,;.in 
respect of the taxpayer, that country ‘and an. original 
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owner of the particular property (or of any other property 
acquired by the taxpayer with, the particular. property:in 
circumstances to which subsection 66.7(2.3) applied and 
in respect of which the proceeds of disposition became 
“receivable by the taxpayer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 


(d) any annual payment made by the taxpayer for the preserva- 
tion of a foreign resource property in respect of that country, and 


(e) subject to section 66.8, the taxpayer’s share of an expense, 
cost or payment referred to in any of paragraphs (a) to (d) that is 


_ made or incurred by a partnership in a fiscal period of the part- 


nership that begins after 2000. if, at the end of that period, the 
taxpayer was a member of the partnership 


(B) paragraph 66.7(2.3)(a) were read without refer- | but does not include 


ence to “30% ‘of’, and 


“(C) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, 


exceeds the total of 


(ii) all amounts that would be determined under paragraph 

-66.7(2.3)(a) at the relevant time in respect of the taxpayer, 
that country and an original owner of the particular pro- 
perty (or of that other property) if 


(A) amounts that became receivable after the relevant 
time were not taken into account, 


(B) paragraph 66.7(2.3)(a) were read without refer- 
ence to “30% of’, and 


(C) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 


(iii) the portion of the amount ‘otherwise determined under 
this paragraph that was otherwise applied to reduce the 
amount otherwise determined under this description; 


G is the total of all amounts, in Tespect of that country, each of 
which is an amount included in the amount determined under 
this description by reason of subsection 66(12.41) that became 
receivable by, the taxpayer before the particular time and at a 

. Tesident time; 


H is the total of all amounts each of whith i is an amount received 
before the particular time and at a resident time on account of 
any amount referred to.in the description of C; 


I> is the total of all amounts each of which is an amount by which 
the cumulative foreign resource expense of the taxpayer, in re- 
spect of that country, is required, by reason of subsection 80(8), 
to be reduced at or before the particular time and at.a resident 
time; and 


J is the total of all amounts each of which is an amount that is 


(f) an expenditure that is the cost, or any part of the cost, to the 
taxpayer of any depreciable: property of a prescribed class, 


(g) an expenditure incurred at any time after the commencement 
of production from a foreign resource property of the taxpayer in 
order to evaluate: the feasibility of a method of recovery: of pe- 
troleum; natural gas or related hydrocarbons from the portion of 
a natural reservoir to which the foreign resource property relates, 


(h) an expenditure (other than a drilling expense) incurred at any 


time after the commencement of production from a foreign, re- 


source property of the taxpayer.in order to, assist in the recovery 
of petroleum, natural gas or related hydrocarbons from the por- 
tion of a natural reservoir to which the foreign resource property 
relates, 


(i) an expenditure, incurred at any time, that fi Ye to the injec- 
tion of any substance to assist in the recovery of petroleum, nat- 
ural gas or related hydrocarbons from a natural reservoir, 


(j) an expenditure incurred by the taxpayer, unless the expendi- 
ture was made 


(i) for the acquisition of foreign resource property by. the tax- 
payer, or 
(ii) for the purpose of 
(A) enhancing the value of foreign resource property that 
the taxpayer owned at the time the expenditure was’ in- 


curred or that the. taxpayer had_a,reasonable expectation 
of owning, after that time,, or 


(B) assisting in evaluating whether a foreign-resource pro- 
perty is to be acquired by the taxpayer, or 


(k) the taxpayer’s share of any cost or’ expenditure referred to in 
any of paragraphs (f), to (j) that, is incurred by.a, partnership. 


Related Provisions: 34.2(1)“qualified resource expense”(c), 34.2(6) — FRE quali- 


required to be deducted, before the particular time and at a resi- | fies for deduction from corporate accrual of partnership income; 66(18) — Expenses of 


dent time, under paragraph 66.7(13.1)(a) in computing the tax- partnerships; 66.7(2.3) — Successor of foreign resource expenses, 248(1)° ‘foreign re- 
payer’s cumulative foreign resource expense source expense” — Definition applies to entire Act; 248(1)“foreign resource pro- 


Related Provisions: 104(5.2) — Trusts — 21-year deemed disposition; 248(1)‘for- 


perty” — Meaning of foreign resource property in respect of a country. 


eign resource property” — Meaning of foreign resource property in respect of acoun- | “foreign resource income” of a taxpayer for a taxation year, in 
try; 257 — Formula cannot cae to less than zero; 261(7)(d) — Functional cur- respect of a country other than Canada, means the total of 


rency reporting. 


“foreign resource expense” of a taxpayer, in respect of a country 
other than Canada, means 


(a) any drilling or exploration expense, including any general 
geological or geophysical expense, incurred by the taxpayer on 
or in respect of exploring or drilling for petroleum or natural gas 
in that country, 


(b) any expense incurred by. the taxpayer for the purpose of de- 
termining the existence, location, extent or quality of a mineral 
resource in that country, including any expense incurred in the 
course of 


(i) prospecting, 


(ii) carrying out geological, geophysical. or geochemical 
surveys, 


(iii) drilling by rotary, diamond, percussion or other methods, 
or 


(iv) eeqeahin digging test pits and preliminary sampling, 


(c) the cost to the taxpayer ‘of any of the taxpayer’s foreign re- 
source property..in respect of that country, 
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(a) that part of the taxpayer’s income for the year, determined 
without reference to’ subsections (4) and 66(4), that is reasonably 
attributable to 


(i) the production of petroleum or natural gas from natural 
accumulations of petroleum or natural gas in that country or 
from oil or gas wells in that country, or 


(ii) the production of minerals from mines in that country; 


(b) the taxpayer’s income for the, year from royalties in respect 
of a natural, accumulation. of petroleum. or natural gas. in. that 
country, an oil or gas well in that country or a mine in that coun- 
try, determined without reference to subsections (4) and 66(4); 
and 


(c) all amounts each of which is an amount, in respect of a for- 
eign resource, property in respect. of that country that has been 
disposed. of by the taxpayer, equal to the amount, if any, by 
which 


(i) the amount:included in computing the taxpayer’s income 
for the year by reason of subsection 59(1) in respect of that 
disposition 


S. 66.21(1) for 


exceeds 


(ii) the total of all amounts each of which is that portion of an 
amount deducted under subsection 66.7(2) in computing the 
taxpayer’s income for the year that 


(A) can reasonably be considered to be in respect of the 
foreign resource property, and 


(B) cannot reasonably be considered to have reduced the 
amount otherwise determined under paragraph (a) or (b) 
in respect of the taxpayer for the year. 


Related Provisions: 248(1)“foreign resource property” — Meaning of foreign re- 
source property in respect of a country. 


“foreign resource loss” of a taxpayer for a taxation year in respect 
of a country other than Canada means the taxpayer’s loss for the 
year in respect of the country determined in accordance with the 
definition “foreign resource income” with such modifications as the 
circumstances require. 


“global foreign resource limit” of a taxpayer for a taxation year 
means the amount that is the lesser of 


(a) the amount, if any, by which 


(i) the amount determined under subparagraph 66(4)(b)(ii) in 
respect of the taxpayer for the year 


exceeds the total of 


(ii) the total of all amounts each of which is the maximum 
amount that the taxpayer would be permitted to deduct, in 
respect of a country, under subsection (4) in computing the 
taxpayer’s income for the year if, in its application to the 
year, subsection (4) were read without reference to paragraph 
(4)(b), and 


(iii) the amount deducted for the year under subsection 66(4) 
in computing the taxpayer’s income for the year; and 


(b) the amount, if any, by which 


(i) 30% of the total of all amounts each of which is, at the 
end of the year, the taxpayer’s adjusted cumulative foreign 
resource expense in respect of a country 


exceeds 
(ii) the total described in subparagraph (a)(ii). 
Related Provisions: 66(13.1) — Short taxation year. 


(2) Application of subsection 66(15) — The definitions in sub- 
section 66(15) apply in this section. 


(3) Amount to be included in income — For the purpose of 
paragraph 59(3.2)(c.1), the amount referred to in this subsection in 
respect of a taxpayer for a taxation year is the amount, if any, by 
which 


(a) the total of all amounts referred to in the descriptions of E to 
J in the definition “cumulative foreign resource expense” in sub- 
section (1) that are deducted in computing the taxpayer’s cumu- 
lative foreign resource expense at the end of the year in respect 
of a country 


exceeds the total of 


(b) the total of all amounts referred to in the descriptions of A to 
D in the definition “cumulative foreign resource expense” in 
subsection (1) that are included in computing the taxpayer’s cu- 
mulative foreign resource expense at the end of the year in re- 
spect of the country, and 


(c) the total determined under paragraph 66.7(13.2)(a) for the 
year in respect of the taxpayer and the country. 
Related Provisions: 59(3.2)(c.1) — Income inclusion; 66(5) — No application to 
certain dealers; 66(11.4)(c) — Change of control; 66.8(1) — Resource expenses of lim- 
ited partner; 70(5.2)(a) — Death of taxpayer; 87(1.2) — Amalgamation — continuing 
corporation; 88(1.5) — Windup — parent continuation of subsidiary. 


(4) Deduction for cumulative foreign resource expense — 
In computing a taxpayer’s income for a taxation year throughout 
which the taxpayer is resident in Canada, the taxpayer may deduct 


Income Tax Act, Part I, Division B 


the amount claimed by the taxpayer, in respect of a country other 
than Canada, not exceeding) the total of 


(a) the greater of 


(i) 10% of a particular amount equal to the taxpayer’s ad- 
justed cumulative foreign resource expense in respect of the 
country at the end of the year, and 


_ (ii) the least of 


(A) if the taxpayer ceased to be resident in Canada imme- 
diately after the end of the year, the particular amount, 


(B) if clause (A) does not apply, 30% of the particular 
amount, 


(C) the amount, if any, by which the taxpayer’s foreign 
resource income for the year in respect of the country ex- 
ceeds the portion of the amount, deducted under subsec- 
tion 66(4) in computing the taxpayer’s income for the 
year, that applies to a source in the country, and 


(D) the amount, if any, by which 


(1) the total of all amounts each of which is the tax- 
payer’s foreign resource income for the year in respect 
of a country 


exceeds the total of 


(ID) all amounts each of which is the taxpayer’s for- 
eign resource loss for the year in respect of a country, 
and 


(III) the amount deducted under subsection 66(4) in 
computing the taxpayer’s income for the year, and 


(b) the lesser of 


(i) the amount, if any, by which the particular amount ex- 
ceeds the amount determined for the year under paragraph 
(a) in respect of the taxpayer, and 


(ii) that portion of the taxpayer’s global foreign resource 
limit for the year that is designated for the year by the tax- 
payer, in respect of that country and no other country, in pre- 
scribed form filed with the Minister with the taxpayer’s re- 
turn of income for the year. 


Related Provisions: 20(1)(hh) — Repayments of inducements; 66(5) — No applica- 
tion to certain dealers; 66(11.4)(c) — Change of control; 66(13.1) — Short taxation 
year; 66.8(1) — Resource expenses of limited partner; 70(5.2)(a) — Death of taxpayer; 
87(1.2) — Amalgamation — continuing corporation; 88(1.5) — Windup — parent 
continuation of subsidiary; 96(1)(d)(ii) — Partnerships — no deduction for resource 
expenses; 110.6(1)“investment expense”(d) — Effect of claim under 66.21(4) on capi- 
tal gains exemption; 115(4.1) — Taxable income earned in Canada — foreign resource 
pool expenses; 127.52(1)(e) — Add-back of deduction for minimum tax purposes. 


(5) Individual changing residence — Where at any time in a 
taxation year an individual becomes or ceases to be resident in 
Canada, 


(a) subsection (4) applies to the individual as if the year were the 
period or periods in the year throughout which the individual 
was resident in Canada; and 


(b) for the purpose of applying this section, subsection 66(13.1) 
does not apply to the individual for the year. 


Related Provisions [subsec. 66.21(5)]: 66.21(1)“cumulative foreign resource ex- 
pense” A.] — FRP acquired when taxpayer becomes resident in Canada. 


History: S. 66.21 added by 2001, c. 17, s. 47, applicable to taxation years that begin 
after 2000. 


Definitions [s. 66.21]: “adjusted cumulative foreign resource expense” — 66.21(1); 
“amount” — 248(1); “Canada” — 255, Interpretation Act 35(1); “commencement” — 
Interpretation Act 35(1); “cumulative foreign resource expense” — 66.21(1); “‘depre- 
ciable property” — 13(21), 248(1); “disposition” — 248(1); “drilling or exploration ex- 
pense”, “expense” — 66(15), 66.21(2); “fiscal period” — 249.1; “foreign resource ex- 
pense” — 66.21(1), 248(1); “foreign resource income”, “foreign resource loss” — 
66.21(1); “foreign resource property” — 66(15), 248(1); “global foreign resource 
limit” — 66.21(1); “in respect of that country” — 248(1)“foreign resource property”; 
“{ndividual”, “mineral”, “mineral resource”, “Minister”, “oil or gas well” — 248(1); 
“original owner” — 66(15), 66.21(2); “prescribed” — 248(1); “production” — 66(15), 
66.21(2); “property” — 248(1); “related” — 251(2)-(6); “resident”, “resident in Can- 
ada” — 250, “share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 
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66.3 (1) Exploration and development shares — Any shares 
of the capital stock of a corporation or any interest in any such 
shares or right thereto acquired by a taxpayer under circumstances 
described in paragraph (i) of the definition “Canadian exploration 
expense” in subsection 66.1(6), paragraph (g) of the definition “Ca- 
nadian development expense” in subsection 66.2(5) or paragraph 
(c) of the definition “Canadian oil and gas property expense” in 
subsection 66.4(5) 


(a).shall, if acquired before November 13, 1981, be deemed 
(i) not to be a capital property of the taxpayer, 


(ii) subject to subsection 142.6(3), to be inventory of the tax- 
payer, and 

(iii) to have been acquired by the Lying at a cost to the 
taxpayer of nil; and 


(b) shall, if acquired after November 12, 1981, be deemed to 
have been acquired by the taxpayer at a cost to the taxpayer of 
nil. 
History: Para. 66.3(1)(a) amended by 1995, c. 21, s. 51, applicable to taxation years 
that begin after October 1994. The para. formerly read: 


(a) shall, if acquired before November 13, 1981, be deemed not to be a capital 
property of the taxpayer but to be inventory of the taxpayer acquired at a cost to 
the taxpayer of nil, and 


Interpretation Bulletins: IT-503: pipouaon and development shares (archived). 


(2) Deductions from paid-up capital — Where, at any time af- 
ter May 23, 1985, a corporation has issued a share of its capital 
stock under circumstances described in paragraph (i) of the defini- 
tion “Canadian exploration expense” in subsection 66.1(6), para- 
graph (g) of the definition “Canadian development expense” in sub- 
section 66.2(5) or paragraph (c) of the definition “Canadian oil and 
gas property expense” in subsection 66.4(5) or has issued a share of 
its capital stock on the exercise of an interest in or right to such a 
share granted under circumstances described in any of those 
paragraphs, in computing, at any particular time after that time, the 
paid-up capital in respect of the class of shares of the capital stock 
of the EOEEEAOn ea included that te 


(a) ey shall be peered Hee amount, if any, By which 


(i) the increase as a result of the issue of the share in the 
paid-up capital, determined without reference to this subsec- 
tion as it applies to the share, in respect of all of the shares of 
that class 
exceeds 
(ii) the amount, if any, by which = 
(A) the total amount of consideration received by the cor- 
poration in respect of the share, including any considera- 
tion for the interest or right in respect of the share 


exceeds 


(B) 50% of the amount of the expense referred to in para- 
graph (i) of the definition “Canadian exploration ex- 


S. 66.3(4) 


pense” in subsection 66.1(6), paragraph (g) of the defini- 
tion “Canadian development expense” in subsection 
66.2(5) or paragraph (c) of the definition “Canadian -oil 
and gas property expense” in subsection 66.4(5) that was 
incurred by a taxpayer who acquired the share or the in- 
terest or right on the exercise of which the share was is- 
sued, as the case may be, pursuant to an agreement with 
the corporation under which the taxpayer incurred the ex- 
pense solely as consideration for the share, interest or 
right, as the case may be; and 


(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 
(A) the. total of all amounts each of which is .an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 


on shares of that class paid by the corporation after May 
23, 1985 and before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts each of whichis an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after May 22, 
1985 and before the particular time. 


(3) Cost of flow-through shares — Any flow-through share 
(within the meaning assigned by subsection 66(15)) of a corpora- 
tion acquired by a person who-was.a party to the agreement pursu- 
ant to which it was issued shall be deemed to have been acquired by 
the person at a cost to the person of nil. 


Selected Cases [subsec. 66.3(3)]: JES Investments Ltd. v..R., [2008] 1 C.T.C. 211 
(FCA) (Loss denied where shares were not flow-through, but prescribed). 


(4) Paid-up capital — Where, at any time after February, 1986, a 
corporation has issued a flow-through share (within the meaning as- 
signed by subsection 66(15)), in computing, at any particular time 
after that time, the paid-up capital in respect of the class of shares of 
the capital stock of the corporation that included that share 


(a) there shall be deducted the amount, if any, by which 


(i) the increase as a result of the issue of the share in the 
paid-up capital, determined without reference to this subsec- 
tion as it applies to the Shee in respect of all of the shares of 
that class 
exceeds 
(ii) the amount, if any, by which 
(A) the total amount of consideration received by the cor- 
poration in respect of the share 
exceeds 
(B) 50% of the total of the expenses that were renounced 
by the corporation under subsection 66(12.6), (12.601), 
(12.62) or (12.64) in respect of the share; and 
(b) there shall be added an amount equai to the lesser of 
(i) the amount, if any, by which 
(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the corporation after Febru- 
ary, 1986 and helore the particular time 
exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after Febru- 
ary, 1986 and before the particular time. 
History: Cl. 66.3(4)(a)(ii)(B) amended by 1994, c. 8, s. 7, applicable after December 
2, 1992. Cl. (B) formerly read: 


(B) 50% of the total of the expenses that were renounced by the corporation 
under subsection 66(12.6), (12.62) or (12.64).in respect of the share; and 
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Related Provisions [s. 66.3]: 66(16) — Partnerships — person — taxation year; 
66.4(2) — Deduction —— COGPE; 66.7 — Successor rules. 


Definitions [s. 66.3]: “amount” — 248(1); “capital property” — 54, 248(1); “class of 
shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “dividend”, “in- 
ventory” — 248(1); “paid-up capital’ —89(1), 248(1); “person” — 66(16), 248(1); 
“share”, “taxpayer” — 248(1). 


66.4 [Canadian oil and gas property expenses] — (1) 
Recovery of costs — For the purposes of the description of B i in 
the definition “cumulative Canadian oil and gas property expense” 

in subsection (5) and the description of L in the definition “cumula- 
tive Canadian development expense” in subsection 66.2(5) and for 
the purpose of subparagraph 64(1.2)(a)(ii) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it applies to 
dispositions occurring before November 13, 1981, the amount de- 
termined under this subsection in respect of a taxpayer for a taxa- 
tion year is the amount, if any, by which 


(a) the total of all amounts referred to in the descriptions of E to 
J in the definition * ‘cumulative Canadian oil and gas property 
expense” in subsection (5) that are deducted in computing the 
taxpayer’s cumulative Canadian oil and gas property expense at 
the end of the year 


exceeds the total of 


(b) all amounts referred to in the descriptions of A to D.1 in the 
definition “cumulative Canadian oil and gas property expense” 
in subsection (5) that are included in computing the taxpayer’s 
cumulative Canadian oil and gas property expense at the end of 
the year, and 


(c) the total determined under subparagraph 66.7(12.1)(c)(i) in 
respect of the taxpayer for the year. 


Related Provisions: 66(11) — Acquisition of control; 66(11.4) — Change of con- 
trol; 66(13) — Limitation; 104(5.2) — Trusts — 21-year deemed disposition. See also 
at end of s. 66.4. 


History: The opening words of subsec. 66.4(1) substituted by 1994, c. 21, subsec. 
30(1), applicable to taxation years that end after February 17, 1987. The opening words 
of that subsec. formerly read: 


66.4 (1) For the purposes of the descriptions of A in the definition “cumulative 
Canadian oil and gas property expense” in subsection (5) and L in the definition 
“cumulative Canadian development expense” in subsection 66.2(5), and of sub- 
paragraph 64(1.2)(a)(ii) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read immediately before March 30, 1983, the amount 
determined under this subsection in respect of a taxpayer for a taxation year is 
the amount, if any, by which 


Subsec. 66.4(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 41(1), applica- 
ble to taxation years ending after February 17, 1987, except that with respect to such 
taxation years commencing before February 18, 1987, the reference to “(A to D.1)” in 
para. (b) shall be read as “(A to C)”. Subsec. 66.4(1) formerly read: 


66.4 (1) For the purposes of the descriptions of B in the definition “cumulative 
Canadian oil and gas property expense” in subsection (5) and L in the definition 
“cumulative Canadian development expense” in subsection 66.2(5), and of sub- 
paragraph 64(1.2)(a)(ii) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read before March 30, 1983, the amount determined 
under this subsection in respect of a taxpayer for a taxation year is the amount, if 
any, by which 


(a) the total of all amounts referred to in the descriptions of E to J in the 
definition “cumulative Canadian oil and gas property expense” in subsection 
(5) that would be taken into account in computing the taxpayer’s cumulative 
Canadian oil and gas property expense at the end of the year 


exceeds 


(b) the total of all amounts referred to in the descriptions of A to C in the 
definition “cumulative Canadian oil and gas property expense” in subsection 
(5) that would be taken into account in computing his cumulative Canadian 
oil and gas property expense at the end of the year. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”), 


(2) Deduction for cumulative Canadian oil and gas 
property expense — A taxpayer may deduct, in computing the 


Income Tax Act; Part I, Division B 


taxpayer’s income for a taxation year, such amount as the taxpayer 
may claim not exceeding the total of 


(a) the lesser of 
(i) the total of 


(A) the taxpayer’s cumulative Canadian oil and gas pro- 
. perty expense at the end of the year, and 


(B) the amount, if any, by which 


(I) the total determined under subparagraph 
66.7(12.1)(c)(i) in respect of the taxpayer for the year 
exceeds 


(II) the amount that would, but for pablgtaph (1)(c), be 
determined under subsection (1) in respect of the tax- 
payer for the year, and 


(ii) the amount, if any, by which the total of all amounts each 
of which is 


(A) an amount included in the taxpayer’s income for the 
year by virtue of a disposition in the year of inventory 
described in section 66.3 that was a share, any interest 
therein or right thereto acquired by the taxpayer under cir- 
cumstances described in paragraph (c) of the definition 
“Canadian oil and gas property expense” in subsection 
Se or 


ae - share acquired by the taxpayer under ao 
eed # in paragraph (c) of the defin 


Application: The aay 1; 2010 deat tei (Part ee bijurali 
201(1), will amend cl. 66. 4(2)(a)(ii)(A)to 1 re ao above, to come into f 
Latins: ; 


(B) an amount included by virtue of Tae ive) i in 
computing the taxpayer’s income for the year to the ex- 
tent that it relates to inventory described in clause (A) 


exceeds 


(C) the total of all amounts deducted as a reserve by vir- 
tue of paragraph 20(1)(n) in computing the taxpayer’s in- 
come for the year to the extent that the reserve relates to 
inventory described in clause (A); and 


(b) 10% of the amount, if any, by which the amount determined 

under subparagraph (a)(i) exceeds the amount determined under 

subparagraph (a)(ii). vidi se 
Related Provisions: 20(1)(hh) — Repayments of inducements, etc.; 66(13.1) — 
Short taxation year; 66.2(2) — Deduction for cumulative CDE; 110.6(1)“investment 
expense”(d) — effect of claim under 66.4(2) on capital gains exemption; 
127.52(1)(e) — Add-back of deduction for minimum tax purposes. See also at end of s. 
66.4. 


History: Subpara. 66.4(2)(a)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
41(2), applicable to taxation years ending after February 17, 1987. Subpara. 
66.4(2)(a)(i) formerly read: 


(i) the amount of the taxpayer’s cumulative Canadian oil and gas property ex- 
pense at the end of the year, and 


Interpretation Bulletins: IT-273R2: Government assistance — general comments; 
IT-438R2: Crown charges — resource properties in Canada. 


(3), (4) [Repealed under former Act] 


(5) Definitions — In this section 
Related Provisions: 66(15.1) — Application to s. 66; 66.1(6.1) — Application to s. 
66.1; 66.2(5.1) — Application to s. 66.2. 


“Canadian oil and gas property expense” of a taxpayer means 
any cost or expense incurred after December 11, 1979 that is 


(a) the cost to the taxpayer of, including any payment for the 
preservation of a taxpayer’s rights in respect of, any property 
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described in paragraph (a), (c) or (d) of the definition “Canadian 
resource property” in subsection 66(15), or any right to or inter- 
est in such property (other than a right or an interest that the 
taxpayer has by reason of being a beneficiary under a trust or a 
member of a partnership), or an amount paid to Her Majesty in 
right of the Province of Saskatchewan‘as a net royalty payment 
pursuant to a net royalty petroleum and ‘natural gas lease that 
was in effect on March 31, 1977 to the extent that it;can reasona- 
bly be regarded as a cost of ‘acquiring the lease, 


(b) subject to section 66.8, the taxpayer’s share of any expense 
referred to in paragraph (a) incurred by a partnership in a fiscal 
period thereof’at the end of which the taxpayer was a member of 
the partnership, unless the taxpayer elects in respect of the share 
in prescribed form and manner on or before the day that is 6 
months after the taxpayer’s taxation year in, which that period 
ends, or 


(c) any cost or expense referred to in paragraph (a) incurred by 
the taxpayer pursuant to an agreement in writing with a corpora- 
tion, entered into before 1987, under which the taxpayer in- 
curred the cost or expense solely as. consideration for shares, 
other than prescribed shares, of the capital stock of the corpora- 
tion issued to the taxpayer or any interest in such shares or right 
thereto, 
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but, for greater certainty, shall not include 


(d) any consideration given by the taxpayer for any share or any 
interest therein or right thereto, Skee ph as provided by paragraph 
(c), or 


(e) any expense described in paragraph (c) incurred by any other 
taxpayer to the extent that the expense was, 


(i) by virtue of that paragraph, a Canadian oil and gas pro- 
perty expense of that other taxpayer, 


(ii) by virtue of paragraph (i) of the definition “Canadian ex- 
ploration expense”. in subsection 66.1(6), a Canadian explo- 
ration expense of that other taxpayer, or 


(iii) by virtue of paragraph (g) of the definition “Canadian 
development expense” in subsection 66.2(5), a Canadian de- 
velopment expense of that other taxpayer, 


but any amount of assistance that a taxpayer has received or is enti- 
tled to receive in respect of or related to the taxpayer’s Canadian oil 
and gas property expense shall not reduce the amount of any of the 
expenses described in any of paragraphs (a) to (c); 


Related Provisions: 34.2(1)“qualified resource expense” (d), 34.2(6) —COGPE 
qualifies for deduction from corporate accrual of partnership income; 49(2) — Where 
option expires; 53(1)(e)(vii.1) — Addition to ACB — partnership interest; 66(12.5) — 
Unitized oil or gas field in Canada; 66.2(8) — Presumption; 66.3 — Exploration and 
development shares; 66.4(1) — Recovery of costs; 66:4(2) — Deduction for cumula- 
tive COGPE; 248(1)“Canadian oil and gas property expense” — Definition applies to 
entire Act; 248(16), (16.1) —GST or QST input tax credit/refund and rebate deemed 
to be assistance; 248(18), (18.1) — GST or QST — repayment of input tax credit or 
refund. See also at end of s. 66; Interpretation Act 8(2.1), (2.2) — Application to exclu- 
sive economic zone and continental shelf. See also at end of s. 66.4. 


History: Para. (a) of the definition “Canadian oil and gas property expense’’ in subsec. 
66.4(5) amended by 2003, c. 28, subsec. 7(2), applicable to taxation years that begin 
after 2006. Para. (a) formerly read: 


(a) notwithstanding paragraph 18(1)(m), the cost to the taxpayer of, including 
any payment for the preservation of a taxpayer’s rights in respect of, any pro- 
perty described in paragraph (a), (c) or (d) of the definition “Canadian resource 
property” in subsection 66(15) or any right to or interest in such property (other 
than such a right or an interest that the taxpayer has by reason of being a benefi- 
ciary under a trust or a member of a partnership) or an amount paid or payable to 
Her Majesty in right of the Province of Saskatchewan as a net royalty payment 
pursuant to a net royalty petroleum and natural gas lease that was in effect on 
March 31, 1977 to the extent that it can reasonably be regarded as a-cost of 
acquiring the lease, but not including any payment made to any of the persons 
referred to in subparagraph 18(1)(m)(i) for the preservation of a taxpayer’s rights 
in respect of a Canadian resource property nor a payment (other than a net roy- 
alty payment referred to in this paragraph) to which paragraph 18(1)(m) applied 
because of clause 18(1)(m)(ii)(B); 


Para. (a) of the definition “Canadian oil and gas property expense” in subsec. 66.4(5) 
amended by 2003, c: 28, subsec. 7(1), applicable after December 20, 2002. The para. 
formerly read: 


(a) notwithstanding paragraph 18(1)(m), the cost to the taxpayer of any property 
described in paragraph (a), (c) or (d) of the definition “Canadian resource pro- 
perty” in subsection 66(15) or a right to or interest in such property (other than 
such a right or interest that the taxpayer has by reason of being a beneficiary of a 
trust) or an amount paid or payable to Her Majesty in right of the Province of 
Saskatchewan as a net royalty payment pursuant to a net royalty petroleum and 
natural gas lease that was in effect on March 31, 1977 to the extent that it can 
reasonably be regarded as a cost of acquiring the lease, but not including any 
payment made to any of the persons referred to’ in any of subparagraphs 
18(1)(m)(i) to (iii) for the preservation of a taxpayer’s rights in respect of a Ca- 
nadian resource property nor a payment (other than a net royalty payment re- 
ferred to in this paragraph) to which paragraph 18(1)(m) applied by virtue of 
subparagraph 18(1)(m)(v), 


Para. (b) of “Canadian oil and gas property expense” in subsec. 66.4(5) amended by 
1994, c.7, Sch. VIIT (1993, c. 24), s. 25, applicable to partnership fiscal periods ending 
after July 1990, except that an election referred to in the para. that is filed before De- 
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cember 11, 1993, shall be deemed to have been filed on a timely basis. That para. 
formerly read: 


(b) subject to section 66.8, the taxpayer’s share of any expense referred to in 
paragraph (a) incurred by a partnership in a fiscal period thereof, if at the end of 
that fiscal period [the taxpayer] was a member thereof, or 


Regulations: 6202 (prescribed share). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-273R2: Government assis- 
tance — general comments; IT-438R2: Crown charges — resource properties in Can- 
ada; IT-503: Exploration and development shares (archived). 


Forms: T2 SCH 12: Resource-related deductions; T1086: Election by a partner waiv- 
ing Canadian development expenses or oil and gas property expenses. 


“cumulative Canadian oil and gas property expense” of a tax- 
payer at any time in a taxation year means the amount determined 
by the formula 


(A+B+C+D+D.1) 
—-(E+F+G+H+I+L1+J) 


where 


A is the total of all Canadian oil and gas property expenses made 
or incurred by the taxpayer before that time, 


B_ is the total of all amounts determined under subsection (1) in 
respect of the taxpayer for taxation years ending before that 
time, 


C is the total of all amounts referred to in the description of F or G 
that are established by the taxpayer to have become bad debts 
before that time, 


D is such part, if any, of the amount determined for I as has been 
repaid before that time by the taxpayer pursuant to a legal obli- 
gation to repay all or any part of that amount, 


D.1 is the total of all specified amounts, determined under para- 
graph 66.7(12.1)(c) in respect of the taxpayer for taxation years 
ending before that time, 


E is the total of all amounts deducted in computing the taxpayer’s 
income for a taxation year ending before that time in respect of 
the taxpayer's cumulative Canadian oil and gas property 
expense, 


F is the total of all amounts each of which is an amount in respect 
of property described in paragraph (a), (c) or (d) of the definition 
“Canadian resource property” in subsection 66(15) or any right 
to or interest in such a property, other than such a right or an 
interest that the taxpayer has by reason of being a beneficiary 
under a trust or a member of a partnership, (in this description 
referred to as “the particular property”) disposed of by the tax- 
payer before that time equal to the amount, if any, by which 


Proposed Amendment — 66.4(5)“cumulative 
Canadian oil and gas property expense”F opening 
words 


F is the total of all amounts each of which is an amount in re- 
spect of property described in paragraph (a), (c) or (d) of the 
definition “Canadian resource property” in subsection 66(15) 
or any right to or interest in — or, for civil law, any right in or 
to — such a property, other than such a right or interest that 
the taxpayer has by reason of being a beneficiary under a trust 
or a member of a partnership, (in this description referred to as 
“the particular property’) disposed of by the taxpayer before 
that time equal to the amount, if any, by which 

Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 

201(5), will amend the opening words of the description of F in the definition “cu- 

mulative Canadian oil and gas property expense” in subsec. 66.4(5) to read as above, 

to come into force on Royal Assent. _ 


Technical Notes (July 2010); See under 12(4). 


(a) the amount, if any, by which the proceeds of disposition 
in respect of the particular property that became receivable 
by the taxpayer before that time exceed any outlays or ex- 
penses made or incurred by the taxpayer before that time for 
the purpose of making the disposition and that were not oth- 
erwise deductible for the purposes of this Part 
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exceeds the total of 
(b) the amount, if any, by which 


(i) the total of all amounts that would be determined 
under paragraph 66.7(5)(a), immediately before the time 
(in this paragraph and paragraph (c) referred to as the 
“relevant time’?) when such proceeds of disposition be- 
came receivable, in respect of the taxpayer and an original 
owner of the particular property (or of any other property 
acquired by the taxpayer with the particular property in 
circumstances in which subsection 66.7(5) applied and in 
respect of which the proceeds of disposition became re- 
ceivable by the taxpayer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable before the relevant time were made before the 
relevant time, 


(C) paragraph 66.7(5)(a) were read without reference 
to “10% of’, and 


(D) no reduction under subsection 80(8) at or after the 
relevant time were taken into account 


exceeds the total of 


(ii) all amounts that would be determined under paragraph 
66.7(5)(a) at the relevant time in respect of the taxpayer 
and an original owner of the particular property (or of that 
other property described in subparagraph (i)) if 


(A) amounts that became receivable after the relevant 
time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable at or before the relevant time were made 
before the relevant time, 


(C) paragraph 66.7(5)(a) were read without reference 
to “10% of’, and 


(D) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 


(iii) such portion of the amount determined under this 
paragraph as was otherwise applied to reduce the amount 
otherwise determined under this description, and 


(c) the amount, if any, by which 


(i) the total of all amounts that would be determined 
under paragraph 66.7(4)(a), immediately before the rele- 
vant time, in respect of the taxpayer and an original 
owner of the particular property (or of any other property 
acquired by the taxpayer with the particular property in 
circumstances in which subsection 66.7(4) applied and in 
respect of which the proceeds of disposition became re- 
ceivable by the taxpayer at the relevant time) if 


(A) amounts that became receivable at or after the rel- 
evant time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(iii) in respect of an amount that became re- 
ceivable before the relevant time were made before the 
relevant time, 


(C) paragraph 66.7(4)(a) were read without reference 
to “30% of’, and 


(D) no reduction under subsection 80(8) at or after the 
relevant time were taken into account 


exceeds the total of 


(ii) all amounts that would be determined under paragraph 
66.7(4)(a) at the relevant time in respect of the taxpayer 
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and an original owner of the particular property (or of that 
other property described in subparagraph (1)) if 


(A) amounts that became receivable after the relevant 
time were not taken into account, 


(B) each designation made under subparagraph 
66.7(4)(a)(ii1) in respect of an amount that became re- 

-ceivable at or before the relevant time were made 
before the relevant time, 


(C) paragraph 66.7(4)(a) were read without reference 
to “30% of’, 


(D) amounts described in subparagraph 66.7(4)(a)(ii) 
that became receivable at the relevant time were not 
taken into account, and 


(E) no reduction under subsection 80(8) at or after the 
relevant time were taken into account, and 


(iii) such portion of the amount otherwise determined 
under this paragraph as was otherwise applied to reduce 
the amount otherwise determined under this description, 


G is the total of all amounts that became receivable by the taxpayer 
before that time that are to be included in the amount determined 
under this description by virtue of paragraph 66(12.5)(a), 


His the total: of all amounts each of whichis an amount received 
before that time’ on account of any amount referred to in the 
description of C, 


I is the total-amount of assistance that the:taxpayer has received or 
is entitled to receive in respect of any Canadian oil and gas pro- 
perty expense incurred after 1980 or that can reasonably be re- 
lated to any such expense after 1980, 


I.1 is the total of all amounts by which.the cumulative Canadian oil 
and gas property expense of the taxpayer is required because of 
subsection 80(8) to be reduced at or before that time, and 


J _is the total of all amounts that.are required to be deducted before 
that time under. paragraph 66.7(12)(d) in computing the. tax- 
payer’s cumulative Canadian oil and gas property expense; 


Related Provisions: 20(1)(kk) — Exploration and development grants; 50(1)(a)— 
Deemed disposition where debt becomes bad debt; 66(12.5) — Unitized oil or gas field 
in Canada; 66.7(5) — Deduction to successor corporation; 70(5.2) — Resource proper- 
ties and land inventories of deceased taxpayer; 79(4)(c) — Subsequent payment by 
debtor after surrender of property deemed to be repayment of assistance; 79.1(8) — No 
claim for principal amount of bad debt where property seized by creditor; 80(8)(d) — 
Reduction of CCOGPE on debt forgiveness; 96(2.2)(d) — At-risk amount; 104(5.2) — 
Trusts — 21-year deemed. disposition; 248(16), (16.1)—-GST or QST input tax 
credit/refund and rebate deemed to be assistance; 248(18), (18.1) — GST or QST — 
repayment of input tax credit/refund; 257 — Formula cannot calculate to less than zero; 
261(7)(d) — Functional currency reporting. See also at end of s. 66.4. 


History: The opening words of the description of F in the definition “cumulative Ca- 
nadian oil and gas property expense” in subsec. 66.4(5) amended by 2003, c. 28, sub- 
sec. 7(3), applicable after December 20, 2002. The opening words formerly read: 


F is the total of all amounts each of which is an amount in respect of a pro- 
perty described in paragraph (a), (c) or (d) of the definition “Canadian re- 
source property” in subsection 66(15) or a right to or interest in such a pro- 
perty, other than such a right or interest that the taxpayer has by reason of 
being a beneficiary of a trust, (in this description referred to as “the particu- 
lar property”) disposed of by the taxpayer before that time equal to, the 
amount, if any, by which 


Cls, (b)(i)(D), (b)(ii)(D), (c)(i)(D) and_(c)(ii)(E) added to the description of F in the 
definition “cumulative Canadian oil and gas property expense” in subsec. 66.4(5) by 
1995; c. 21, subsecs. 24(2)-(5), applicable to taxation years that end after February 21, 
1994. 


The description of I.1 added to the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsec. 66.4(5) and the corresponding formula amended by 1995, c. 
21, subsecs. 24(6) and (1), applicable to taxation years. that end after February 21, 
1994. 


All that portion of the description of F in the definition “cumulative Canadian oil and 
gas property expense” in subsec. 66.4(5) following para. (a) substituted by 1994, c. 21, 
subsec. 30(2), applicable to taxation years ending after February 17, 1987. That portion 
of the description of F formerly read: 


exceeds the amount equal to 


(b) where the proceeds of disposition referred to in paragraph (a) may rea- 
sonably be attributed to the disposition of a property that was acquired by 
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the taxpayer in circumstances in which subsection 66.7(5) applies to the tax- 
payer as successor, the lesser of 


(i) the amount determined under paragraph (a) in respect of the property, 
and 


(ii) the total of all amounts each of which is an amount that would be 
determined at that time under paragraph 66.7(5)(a) in respect of the ac- 
quisition of the property by the taxpayer if that paragraph were read 
without reference to “10% of’, and 


(c) in any other case, nil, 


D.1 and its description added to in the definition “cumulative Canadian oil and gas 
property expense” in subsec. 66.4(5) by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 41(3) 
and (3.1), applicable to taxation years beginning after February 17, 1987. 


[subsec. 66.4(5)“cumulative Canadian oil and gas pro- 
perty expense”] 

Selected Cases: Bow River Pipe Lines Ltd. v. R., [1998] 3 C.T.C. 2394 (TCC) 
(CCOGPE was nil where taxpayer never a partner of limited partnership). 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments. 


“proceeds of disposition” has the meaning assigned by section 54. 


History: The definition “disposition” repealed, and “proceeds ‘of disposition” 
amended, by 2001, c. 17, s..48, applicable to transactions and events that occur after 
December 23, 1998. The definitions formerly read: 


“disposition” and “proceeds of disposition” have the meanings assigned by sec- 
tion 54. ! 


(5.1) Application of subsecs. 66(15) and 66.1(6) — The defi- 
nitions in subsections 66(15) and 66.1(6) apply to this section. 


Origin of subsec. 66.4(5.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsecs. 66(15) and 66.1(6)). 


(6) Share of partner — Except as provided in subsection (7), 
where a taxpayer is a member of a partnership, the taxpayer’s share 
of any amount that would be an amount referred to in the descrip- 
tion of D in the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection (5), in paragraph (a) of the description 
of F in that definition or in the description of G or I in that defini- 
tion in respect of the partnership for a taxation year of the partner- 
ship if section 96 were read without reference to paragraph 96(1)(d) 
shall, for the purposes of this Act, be deemed to be an amount re- 
ferred to in the description of D in the definition “cumulative Cana- 
dian oil and gas property expense” in subsection (5), in paragraph 
(a) of the description of F in that definition or. in the description, of 
G or I in that definition, whichever is applicable, in respect of the 
taxpayer for the taxation year of the taxpayer in which the partner- 
ship’s taxation year ends. 


Related Provisions: 59(1.1)— Parallel rule for foreign resource property; 
66.2(6) — Parallel rule for CCDE. 


History: Subsec. 66.4(6) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 41(4), 
to add reference to the description of D (twice), applicable after January 1990. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 
Government assistance — general comments; IT-353R2: Partnership interests — some 
adjustments to cost base (archived). 


1.T. Technical News: 12 (adjusted cost base of partnership interest — subparagraph 
53(1)(e)(viii)). 


(7) Exception — Where a non-resident person is a member of a 
partnership that is deemed under paragraph 115(4)(b) to have dis- 
posed of any Canadian resource property, the person’s share of any 
amount that would be an amount referred to in the description of D 
in the definition “cumulative Canadian oil and gas property ex- 
pense” in subsection (5), in paragraph (a) of the description of F in 
that definition or in the description of G or I in that definition in 
respect of the partnership for .a taxation year of the partnership if 
section. 96 were read without reference to paragraph 96(1)(d) shall, 
for the purposes of this Act, be deemed to be an amount referred to 
in the description of D in the definition “cumulative Canadian oil 
and gas property expense” in subsection (5), in paragraph (a) of the 
description of F in that definition or in the description of G or I in 
that definition, whichever is applicable, in respect of the person for 
the taxation year of the person that is deemed under paragraph 
115(4)(a) to have ended. 
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History: Subsec: 66.4(7) substituted by 1994, c. 7, Sch. II (1991; c. 49), subsec. 41(4), 


applicable to taxation years of partnerships beginning after 1984, Subsec. 66.4(7) for- | 


merly read: 
(7) |dem — Where a non-resident person is a member of a partnership that is 
deemed under paragraph 115(4)(b) to have disposed of a property described in 
any of paragraphs 59(1.2)(a), (2)(c) and (d) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, the non-resident’s share of any amount 
that would be an amount referred to in paragraph (a) of the description of F in 
the definition “cumulative Canadian oil and gas property expense” in subsection 
(5) or in the description of G or I in that definition in respect of the partnership 
for a taxation year of the partnership if section 96 were read without reference to 
paragraph 96(1)(d) shall, for the purposes of this, Act, be deemed to be an 
amount referred to in paragraph (a) of the description of F in the definition ‘“‘cu- 
mulative Canadian oil and gas property expense” in subsection (5) or in the 
description of G or I in that definition, as the casé may be, in respect of the non- 
resident person for the taxation year of the non-resident person’ that is deemed 
under paragraph 115(4)(a) to have ended. 

Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-273R2: 

Government assistance — general comments. 

Related Provisions [s. 66.4]: 66(5) — Dealers; 66(18) — Members of partnerships; 

66.7 — Successor rules; 66.8(1) — Resource expenses of limited partner; 87(1.2) — 

New corporation deemed continuation of predecessor. 


Selected Cases [s. 66.4]: Bow River Pipe Lines Ltd. v. R., [1997] 3 C.T.C. 397 
(FCA) (Entitlement of non-partners to claim COGPE established). 


Definitions [s. 66.4]: “amount” — 248(1); “assistance” — 66(15), 66.1(6.1), 79(4), 
125.4(5), 248(16), (16.1), (18), (18.1); “Canada” — 255, Interpretation Act 8(2.1), 
(2.2); “Canadian exploration expense” — 66.1(6), 66.4(5.1), 248(1); “Canadian oil and 
gas property expense” — 66.4(5), 248(1); “Canadian resource property” — 66(15), 
66.4(5.1), 248(1);. “corporation” — 248(1), Interpretation Act 35(1); “disposition” — 
248(1); “expense” — 66(15), 66.4(5.1); “fiscal period” — 249.1; “Her Majesty” — In- 
terpretation Act 35(1); “inventory”, “mineral”, “non-resident”, “oil or gas well’, “pre- 
scribed” — 248(1); “proceeds of disposition” — 54, 66.4(5); “property”, “share” — 
248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1); “writing” — Interpreta- 
tion Act 35(1). 

Interpretation Bulletins [s. 66.4]; IT-273R2: Government assistance — general 
comments. 


66.5 (1) Deduction from income — In computing its income for 
a taxation year that ends before 1995, a corporation that has not 
made a designation for the year under subsection 66(14.1) or (14.2) 
may deduct such amount as it may claim not exceeding its cumula- 
tive offset account at the end of the year. 


Related Provisions: 66.7 — Successor rules; 66.8(1) — Resource expenses of lim- 
ited partner; 196 — Tax on deduction under s. 66.5. 


Forms: T2099: Part IX tax return in respect of amounts deducted under subsection 
66.5(1). 


(2) Definition of “cumulative offset account” — In this sec- 
tion, “cumulative offset account” of a corporation at any time 
means the amount, if any, by which 


(a) the total of all amounts required to be added under subsec- 
tions 66(14.1) and (14.2) in computing its cumulative offset ac- 
count before that time, 


exceeds 


(b) the total of all amounts deducted under subsection (1) in 
computing its income for taxation years ending before that time. 


Related Provisions: 87(2)(pp) — Amalgamation — cumulative offset account 
computation. 


(3) Change of control — Where at any time after June 5, 1987 
control of a corporation has been acquired by a person or group of 
persons, the amount deductible under subsection (1) by the corpora- 
tion in computing its income for a taxation year ending after that 
time shall not exceed the amount, if any, by which 


(a) the part of its income for the year that may reasonably be 
regarded as attributable to production from Canadian resource 
properties owned by it immediately before that time 


exceeds 
(b) the total of all amounts deducted under subsection 29(25) of 
the Income Tax Application Rules and: subsections 66.7(1), (3), 


(4) and (5) by it in respect of its income for the year in comput- 
ing its income for the year. 


Income Tax Act; Part I, Division B 


Related Provisions [subsec. 66.5(3)]: 139.1(18) — Holding corporation deemed 
not to acquire control of insurer on demutualization; 249(4) — Deemed year end where 
change of control occurs; 256(6)—(9) — Whether control acquired. 

Definitions [s. 66.5]: “acquired” — 256(7)+(9); “amount” — 248(1); “control” — 
256(6)-(9); “corporation” — 248(1), Interpretation Act 35(1); “cumulative offset ac- 
count” — 66.5(2); “person”? — 248(1); “taxation year” — 249. 1 


66.6 Acquisition from tax-exempt [person] — Where a cor- 
poration acquires, by purchase, amalgamation, merger, winding-up 
or otherwise, .all or substantially. all of the Canadian resource 
properties or foreign resource properties of a person whose taxable 
income is exempt from tax under this Part, subsection 29(25) of the 
Income Tax Application Rules and subsections 66.7(1) to (5) do not 
apply to the corporation in respect of the acquisition of the 
properties. 

Related Provisions: 66.7 — Successor rules; 66.8(1) — Resource expenses of lim- 
ited partner. | 


History: S. 66.6 amended by 1998, c. 19, s. 105, applicable to acquisitions that occur 
after April 26, 1995, other than an acquisition that occurs before 1996 and that was 
required by an agreement in writing entered into before April 27, 1995. The section 
formerly read: 


66.6 (1) Where subsec. 29(25) of ITAR and subsecs. 66.7(1), (2), etc. do 
not apply — Where a particular corporation has at any time after July 19, 1985 
acquired by purchase, amalgamation, merger, winding-up or otherwise, from an- 
other person who is exempt from tax under this Part on that person’s taxable 
income (other than a corporation that is referred to in paragraph 149(1)(d) and 
that is a principal-business corporation within the meaning assigned by subsec- 
tion 66(15)) all or substantially all of the person’s Canadian resource properties, 
subsection 29(25) of the Income Tax Application Rules and subsections 66.7(1), 
(2), (3) and (4) do not apply to the particular corporation in respect of the acqui- 
sition of the properties except to the extent that the properties were acquired by it 
before 1987 pursuant to an agreement in writing made by it before July 20, 1985. 
(2) Where subsec. 66.7(5) does not apply — Where a particular corporation 
has at any time after July 19, 1985 acquired by purchase, amalgamation, merger, 
winding-up or otherwise, from another person who is exempt from tax under this 
Part on that person’s taxable income all or substantially all of the person’s Cana- 
dian resource properties, subsection 66.7(5) does not apply to, the particular cor- 
poration in respect of the acquisition of the properties except to the extent that 
the properties were acquired by it before 1987 pursuant to an agreement in writ- 
ing made by it before July 20, 1985. 

Definitions [s. 66.6]: “business” — 248(1); “corporation” —248(1), Interpretation 

Act 35(1); “person”, “property” — 248(1); “taxable income” — 2(2), 248(1); “writ- 

ing” — Interpretation Act 35(1). : 


Interpretation Bulletins: IT-126R2: Meaning of “winding-up”. 


66.7 (1) Successor of Canadian. exploration and 
development expenses — Subject to subsections (6) and (7), 
where after 1971 a corporation (in this subsection referred to as the 
“successor”) acquired a particular Canadian resource property 
(whether by way of a purchase, amalgamation, merger, winding-up 
or otherwise), there may be deducted by the successor in computing 
its income for a taxation year an amount not exceeding the total of 
all amounts each of which is an amount determined in respect of an 
original owner of the particular property that is the lesser of 


(a) the Canadian exploration and development expenses incurred 
by the original owner before the original owner disposed of the 
particular property to the extent that those expenses were not 
otherwise deducted in computing the income of the successor 
for the year, were not deducted in computing the income of the 
successor for a preceding taxation year and were not deductible 
under subsection 66(1) or deducted under subsection 66(2) or 
(3) by the original owner, or deducted by any predecessor owner 
of the particular property, in computing income for any taxation 
year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that may 
reasonably be regarded as attributable to aaa 


(A) the amount included in computing its income for the 
year under paragraph 59(3.2)(c) that may reasonably be 
regarded as attributable to the disposition by it in the year 
or a preceding taxation year of any interest in or right to 
the particular property to the extent that the proceeds of 
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the disposition have not been included in determining an 

»amount under clause. 29(25)(d)(G)(A). of the Income Tax 

Cap iene Rules, this clause, clause (3)(b)(i)(A) or para- 
aS taxation years 


_(B) its reserve amount for ne year in respect of the origi- 
nal owner and each predecessor owner, if any, of the par- 
ticular property, or 


(C) production from. the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 
sections 65 to, 66.5, 


exceeds the total of « 


(ii) all other amounts deducted under. subsection 29(25) of 
the Income Tax Application Rules, this subsection and sub- 
sections (3), (4) and (5) for the year that can reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular pro- 
perty, and 


(iii) all amounts added because of subsection 80(13) i m com: 
puting the amount determined under subparagraph (i). 


Related Provisions: 66(1) — Exploration and ‘development ‘expenses; 66.6(1) — 
Application; 66.7(2.3) — Income deemed not attributable. to production from Canadian 
resource property; 66.7(6), (7) — Application rules; 66.7(10) — Change of control; 
66.7(10.1) — Amalgamation — partnership property; 66.7(11)—Change of con- 
trol — anti-avoidance ‘rule; 66:7(12) —-.Reduction of Canadian’ resource eéxpenses; 
66.7(14) — Disposal, of Canadian resource properties; 66.7(16) — Non-successor ac- 
quisitions; 66. 717), — Restriction on deductions. See also at end of s. 66.7. 


History: Subpara. 66. 7(1)(b) (iii) amended by 1998, c. 19, subsec. 106(1), applicable to 
taxation years that end after February ’21, 1994. The subpara. formerly read: 


(iii) all amounts added because’ of subsection 80(13) or (17) in computing the 
amount determined, under subparagraph (i). 


The portion of para. 66,7(1)(b), after subpara. (i) amended by 1995, c. 21, subsec. 25(1), 
applicable to taxation years that end after February 21, 1994. That portion formerly 


‘exceeds 


Gi) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (3), (4) and 
(5) for the year that may: reasonably be regarded as attributable to the part’ of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 
Para. 66.7(1)(a) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 42(1), applica- 
ble to taxation years ending after February 17, 1987. Para. 66.7(1)(a) formerly read: 
(a) the Canadian exploration and development expenses incurred by the original. 

,, owner before that owner disposed of the particular property to the extent that » 
those expenses were not deducted by the successor in computing its income for a 
preceding taxation year and were not deductible under subsection 66(1), or de- 
ducted under subsection 66(2) or (3), by the original owner or deducted by any 
predecessor owner of the particular property in COMPEEDE income for any taxa- 
tion year, and 

Forms: T2010: Election to deduct resource ph ag a upon acquisition of resource pro- 
perty by a corporation. 


(2) Successor of foreign exploration and development ex- 
penses — Subject to subsections (6) and (8), where after 1971 a 
corporation (in this subsection referred to‘as the: “successor”) ac- 
quired a particular foreign resource property (whether by way of a 
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purchase, amalgamation, merger, winding-up or otherwise), there 
may be deducted by’ the ‘successor in ‘computing its income for a 
taxation year an amount not exceeding the total of all amounts each 
of which is an amount determined in respect of an original owner of 
the particular property that is the lesser of _ 


(a) the amount, if any, by which 


(i) the foreign exploration and development expenses. in- 
curred by the: original, owner before, the original owner  dis- 
posed of the particular property \to the extent that those ex- 
penses were incurred when. the original owner was resident 
in Canada, were not otherwise deducted in,computing, the 
successor’s income for the year, were not deducted in com- 
puting the successor’s income for a preceding taxation year 
and were not deductible by, the original owner, nor deducted 
by any predecessor owner of the particular, property, in com- 
puting income for any taxation year « 


exceeds. 


(ii) the total of all amounts each of which is an amount by 
which the amount described in this paragraph is required be- 
cause of subsection 80(8) to be reduced at or before the end 
of the year, and 


(b) the amount, if any, by which the total of 


- @) the part of. the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) the amount included under subsection 59(1) in com- 
puting its income for the year that can reasonably be re- 
garded as attributable to the disposition by it of any inter- 
est in or right to the particular property, or 


(B) production from the particular property, 


computed as if no: deduction were allowed under sections 65 
to 66.5 and this section, and 


(ii) the lesser of 


(A) the total of all amounts each of which ‘is the amount 
designated by the successor for the year in respect of a 
Canadian resource property owned by the original owner 
immediately before being acquired with the particular 
property by ‘the successor or a predecessor owner of the 
particular property, not exceeding the amount included in 
the successor’s income: for the year; computed as if no 
deduction were allowed under section 29 of the Income 
Tax Application Rules, this section or any of sections 65 
to 66.5, that can reasonably be regarded as being attribu- 
table to the production after 1988 from the Canadian re- 
source property, and 


(B) the amount, if any, by which 10% of the amount de- 
scribed in paragraph (a) for the year in respect of the orig- 
inal owner exceeds the total of all amounts each of which 
would, but for this subparagraph, clause (iii)(B) and sub- 
paragraph (10)(h)(vi), be determined under this paragraph 
for the year in respect of the’ particular property or other 
foreign resource property owned: by the original owner 
immediately before being acquired with the particular 
property by’ the successor or a predecessor owner of the 
particular property 


exceeds the total of 


(iii) all other amounts deducted under this subsection for the 
year that can reasonably be regarded as attributable to 


(A) the part of its income for the year described in sub- 
paragraph (i) in respect of the particular property, or: 
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(B) a part of its income for the year described in clause 


(ii)(A) in respect of which an amount is designated by the | 


successor under clause (ii)(A), and 


(iv) all amounts added because of subsection 80(13) in com- 
puting the amount determined under subparagraph (i), 


and income in respect of which an amount is designated under 
clause (b)(ii)(A) shall, for the purposes of clause 29(25)(d)(i)(B) of 
the Income Tax Application Rules, clauses (1)(b)(i)(C), (3)(b)(i)(C), 
(4)(b)(@)(B) and (5)(b)(G)(B) and subparagraph (10)(g)(iii), be 
deemed not to be attributable to production from a Canadian re- 
source property. 


Related Provisions: 66(4)— Foreign exploration and development expenses; 
66.6(1) — Application; 66.7(2.1), (2.2) — Country-by-country successor FEDE alloca- 
tions; 66.7(2.3) — Income deemed not attributable to production from Canadian re- 
source property; 66.7(6), (8) — Application rules; 66.7(10) — Change of control; 
66.7(10.1) — Amalgamation — partnership property; 66.7(11)— Change of con- 
trol — anti-avoidance rule; 66.7(13) — Reduction of foreign resource expenses; 
66.7(15) — Disposal of foreign resource properties; 66.7(16) — Non-successor acqui- 
sitions; 66.7(17) — Restriction on deductions; 80(1)“successor pool” — Debt forgive- 
ness; 80(8)(a) — Reduction of undeducted balances on debt forgiveness. See also at 
end of s. 66.7. 


History: Subpara. 66.7(2)(a)(i) amended by 2001, c. 17, subsec. 49(1), applicable to 
1999 et seg. Subpara. (i) formerly read: 


(i) the foreign exploration and development expenses incurred by the original 
owner before the original owner disposed of the particular property to the extent 
that those expenses were not otherwise deducted in computing the successor’s 
income for the year, were not deducted in computing the successor’s income for 
a preceding taxation year and were not deductible by the original owner, or de- 
ducted by any predecessor owner of the particular property, in computing in- 
come for any taxation year 


Subpara. 66.7(2)(b)(iv) amended by 1998, c. 19, subsec. 106(2), applicable to taxation 
years that end after February 21, 1994. The subpara. formerly read: 


(iv) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (i), 


Para. 66.7(2)(a) and the portion of para. 66.7(2)(b) after subpara. (ii) amended by 1995, 
c. 21, subsecs. 25(2) and (3), applicable to taxation years that end after February 21, 
1994. Para. 66.7(2)(a) and that portion of para. 66.7(2)(b) formerly read: 


(a) the foreign exploration and development expenses incurred by the original 
owner before the original owner disposed of the particular property to the extent 
that those expenses were not otherwise deducted in computing the income of the 
successor for the year, were not deducted in computing the income of the succes- 
sor for a preceding taxation year and were not deductible by the original owner, 
or deducted by any predecessor owner of the particular property, in computing 
income for any taxation year, and 
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(iii) the total of all other amounts deducted under this subsection for the year 
that can reasonably be regarded as attributable to 


(A) the part of its income for the year described in subparagraph (i) in 
respect of the particular property, or 


(B) a part of its income for the year described in clause (ii)(A) in respect 
of which an amount is designated by the successor under clause (ii)(A), 


Cl. 66.7(2)(b)(ii)(B) substituted by 1994, c. 21, subsec. 31(1), applicable to taxation 
years ending after February 17, 1987. That cl. formerly read: 


(B) the amount, if any, by which 10% of the amount described in paragraph (a) 
for the year in respect of the original owner exceeds the total of all amounts each 
of which would, but for this subparagraph, clause (iii)(B) and subparagraph 
(10)(h)Gv), be determined under this paragraph for the year in respect of the 
particular property or other foreign resource property owned by the original 
owner immediately before being acquired with the particular property by the 
successor or a predecessor owner of the particular property 


Paras. 66.7(2)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(2), 
applicable to taxation years ending after February 17, 1987, except that, where subsec. 
66.7(2) applies to the successor referred to therein by reason of the application of sub- 
sec. 66.7(10), cl. (b)(ii)(A) shall be read without reference to the expression “after 
1988”. Paras. 66.7(2)(a), (b) formerly read: 


(a) the foreign exploration and development expenses incurred by the original 
owner before that owner disposed of the particular property to the extent that 
those expenses were not deducted by the successor in computing its income for a 
preceding taxation year and were not deductible by the original owner or de- 
ducted by any predecessor owner of the particular property in computing income 
for any taxation year, and 
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(b) the amount, if any, by which 
(i) the part of the successor’s income for the year that may reasonably be 
regarded as attributable to 


(A) the amount included in computing its income for the year under sub- 
section 59(1) that may reasonably be regarded as attributable to the dis- 
position by it of any interest in or right to the particular property, or 


(B) production from the particular property, 
computed as if no deduction were allowed under this section or any of sec- 
tions 65 to 66.5, 

exceeds 


(ii) the total of all other amounts deducted under this subsection for the year 

that may reasonably be regarded as attributable to the part of its income for 

the year described in subparagraph (i) in respect of the particular property. 
Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(2.1) Country-by-country successor FEDE allocations — 
For greater certainty, the portion of an amount deducted under sub- 
section (2) in computing a taxpayer’s income for a taxation year 
that can reasonably be considered to be in respect of specified for- 
eign exploration and development expenses of the taxpayer in re- 
spect of a country is considered to apply to a source in that country. 


Related Provisions: 66(4.1) — Parallel rule for predecessor; 66.7(2.2) — Method of 
allocation. 


History: Subsec. 66.7(2.1) added by 2001, c. 17, subsec. 49(2), applicable to taxation 
years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 117(26) of c. 17, a date is designated in 
writing by the taxpayer and the designation is filed with the Minister of National 
Revenue on or before the taxpayer’s filing-due date for the taxpayer’s taxation year 
that includes June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994; and 


(2.2) Method of allocation — For the purpose of subsection 
(2.1), where a taxpayer has incurred specified foreign exploration 
and development expenses in respect of two or more countries, an 
allocation to each of those countries for a taxation year shall be de- 
termined in a manner that is 


(a) reasonable having regard to all the circumstances, including 
the level and timing of 


(i) the taxpayer’s specified foreign exploration and develop- 
ment expenses in respect of the country, and 


(i1) the profits or gains to which those expenses relate; and 


(b) not inconsistent with the allocation made under subsection 
(2.1) for the preceding taxation year. 


Related Provisions: 66(4.2) — Parallel rule for predecessor. 


History: Subsec. 66.7(2.2) added by 2001, c. 17, subsec. 49(2), applicable to taxatio 
years of a taxpayer that begin after the earlier of - 


(a) December 31, 1999; and 


(b) where, for the purposes of subsec. 117(26) of c. 17, a date is designated in 
writing by the taxpayer and the designation is filed with the Minister of National 
Revenue on or before the taxpayer’s filing-due date for the taxpayer’s taxation year 
that includes June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994; and 


(2.3) Successor of foreign resource expenses — Subject to 
subsections (6) and (8), where a corporation (in this subsection re- 
ferred to as the “successor”) acquired a particular foreign resource 
property in respect of a country (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there may be de- 
ducted by the successor in computing its income for a taxation year 
an amount not exceeding the total of all amounts each of which is 
an amount determined in respect of an original owner of the partic- 
ular property that is the lesser of 


(a) 30% of the amount, if any, by which 


(i) the cumulative foreign resource expense, in respect of the 
country, of the original owner determined immediately after 
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the disposition of the particular property by the original 
owner to the extent that it has not been 
(A) deducted by the original owner or any predecessor 
owner of the particular property in computing income for 
any taxation year, ‘ 
(B) otherwise deducted in computing the income: of the 
‘successor for the year, or 


(C) deducted by the successor in computing its income 
for any preceding taxation year 


exceeds the total of 


(ii) all amounts each of which is an amount (other than any 
portion of the amount that can reasonably be considered to 
result in.a reduction of the amount otherwise determined 
under this paragraph in respect of another original owner of a 
relevant resource property who is not a predecessor owner of 
a relevant resource property or who became a. predecessor 
owner of a relevant resource property before the. original 
owner became a predecessor owner of a relevant resource 
property) that became receivable by a predecessor owner of 
the particular property, or by the successor in the year or a 
preceding taxation year, and that 


(A) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 
(a) of the description of F in the definition “cumulative 
foreign resource expense” in subsection 66.21(1) at the 
end of the year, and 


(B) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 
a “relevant resource, property’’) that. is 


(1) the particular property, or 
(ID) another foreign resource property in respect of the 
country that was acquired from the original owner 


with the particular property by the successor or a pred- 
ecessor owner of the particular property, and 


(iii) all amounts each of which is an amount. by. which, the 
amount described in this paragraph is required by reason of 
subsection 80(8) to be reduced at or before the end of the 
year, and 


(b) the amount, if any, by which the total of 


(i) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to production from the 
particular property, computed as if no deduction were per- 
mitted under section 29 of the Income Tax Application Rules, 
this section or any of sections 65 to 66.5, except that, where 
the successor acquired the particular property from the origi- 
nal owner at any time in the year (otherwise than by way of 
an amalgamation or merger or solely by reason of the appli- 
cation of paragraph (10)(c)) and did not deal with the original 
owner at arm’s length at that time, the amount determined 
under this subparagraph is deemed to be nil, and 


(ii) unless the amount determined under subparagraph (i) is 
nil by reason of the exception provided under that subpara- 
graph, the lesser of 


(A) the total of all amounts each of which is the amount 
designated by the successor for the year in respect of a 
Canadian resource property owned by the original owner 
immediately before being acquired with the particular 
property by the successor or a predecessor owner of the 
particular property, not exceeding the amount included in 
the successor’s income for the year, computed as if no 
deduction were permitted under section 29 of the Income 
Tax Application Rules, this section or any of sections 65 
to 66.5, that can reasonably be regarded as being attribu- 
table to the production from the Canadian resource pro- 
perty, and 


(B) the amount, if any; by which 10% of the amount de- 
scribed in paragraph (a) for the year, in respect of the 
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original owner, exceeds the total of all amounts each of 
which would, but. for. this subparagraph, clause 
(2)(b)(i11)(B) and subparagraph (10)(h)(vi), be determined 
under this paragraph for the year in respect of the particu- 
lar property or other foreign resource property, in respect 
of the country, owned by the original owner immediately 
before being acquired with the particular property by the 
successor or by a predecessor owner of the particular 
property 
exceeds the total of 


(iii). all other amounts each of which is an amount deducted 
for the year under this subsection or subsection (2) that can 
reasonably. be regarded as attributable to 


(A) the part of its income for the year described in sub- 
paragraph (i) in respect of the particular property, or 


(B) a part of its income for the year described in clause 
(ii)(A) in respect of which an amount is designated by the 
successor under clause (ii)(A), and 


(iv) all amounts: added by reason of subsection 80(13) in 
computing the amount determined under subparagraph (i), 


and income in respect of which an amount is designated under 
clause (b)(1i)(A) is, for the purposes of clause 29(25)(d)(i)(B) of the 
Income Tax Application Rules, clauses (1)(b)(i)(C), (3)(b)G)(C), 
(4)(b)@)(B) and (5)(b)G)(B) and subparagraph (10)(g)(ii), deemed 
not to be attributable to production from a Canadian resource 
property. 

Related Provisions: 66(13.1) — Short taxation year; 66.21(1)“cumulative foreign 
resource expense” F(b)(i); 66.7(8) — Application; 66.7(10)(h)(v), (vi), 
66.7(10)(j)Gi) — Change of control; 66.7(10.1) — Amalgamation — partnership pro- 
perty; 66.7(13.1) — Reduction of foreign resource expenses; 66.7(15.1) — Disposal of 
foreign resource properties; 80(8)(a) — Debt forgiveness; 248(1)“foreign resource pro- 
perty” — Meaning of foreign resource property in respect of a country. 

History: Subsec. 66.7(2.3) added by 2001, c. 17, subsec. 49(2), applicable to taxation 
years that begin after 2000. . 


(3) Successor of Canadian exploration expense — Subject 
to subsections (6) and (7), where after May 6, 1974 a corporation 
(in this subsection referred to as the “successor’) acquired a particu- 
lar Canadian resource property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there may be de- 
ducted by the successor in computing its income for a taxation year 
an amount not exceeding the total of all amounts each of which is 
an amount determined in respect of an original owner of the partic- 
ular property that is the lesser of 


(a) the amount, if any, by which 
(i) the total of 


(A) the cumulative Canadian exploration expense of the 
original owner determined immediately after the disposi- 
tion: of the’ particular property by the original owner, and 


(B) all: amounts required to be added under paragraph 
(9)(f) to the cumulative Canadian exploration expense of 
the original owner in respect of a predecessor owner of 
the particular property, or the successor,.as the case may 
be, at any. time after the disposition of the particular pro- 
perty by the original owner and before the end of the year, 


to the extent that an amount in respect of that total was not 


(C) deducted or required to be deducted under subsection 
66.1(2) or (3) by the original owner. or deducted by any 
predecessor owner of the particular property in computing 
income for any taxation year, 


(D) otherwise deducted in computing the successor’s in- 
come for the year, 


(E) deducted in computing the successor’s income for a 
preceding taxation year, or 


(F) designated by the original owner pursuant to subsec- 
tion 66(14.1) for any taxation year, 
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exceeds 


(ii) the total of all amounts each of which is an amount by 
which the amount described in this paragraph is required be- 
cause of subsection 80(8) to be realices at or before the end 
of the year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that may 
reasonably be regarded as attributable to 


(A) the amount included in computing its income for the 
year under paragraph 59(3.2)(c) that may reasonably be 
regarded as being attributable to the disposition by it in 
the year or a preceding taxation year of any interest in or 
right to the particular property to the extent that the pro- 
ceeds have not been included in determining an amount 
under clause 29(25)(d)(i)(A) of the Income Tax Applica- 
tion Rules, this clause, clause (1)(b)(i)(A) or paragraph 
(10)(g) for a preceding taxation year, 
_ Proposed Amendment — 66.7(3)(b)(i)(A) 
_. (A) the amount included in computing its income for the 
year under paragraph 59(3.2)(c) that may reasonably be 
__ tegarded as being attributable to the disposition by it in _ 
the year or a preceding taxation year of any interest in 
_ or right to — or, for civil law, any right in or to — the — 
particular property to the extent that the proceeds have | 
“not been included in determining an amount under | 
clause 29(25)(d)(i)(A) of the Income Tax Application _ 
Rules, this clause, clause (1)(b)G)(A)_ or _ Paragraph : 
. by (10)(g) for a preceding taxation year, si 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), ‘subsec. a 


202(3), will amend cl. 66. TAOMOA) to read as above, to come into force on. moet 
Assent. 


Technical Notes (July 201 0): See under 12(4). 


(B) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner, if any, of the par- 
ticular property, or 


(C) production from the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 
sections 65 to 66.5, 


exceeds the total of 


(ii) all other amounts deducted under subsection 29(25) of 
the Income Tax Application Rules, this subsection and sub- 
sections (1), (4) and (5) for the year that can reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular pro- 
perty, and 


(iii) all amounts added because of subsection 80(13) in com- 
puting the amount determined under subparagraph (i). 


Related Provisions: 66.6(1) — Application; 66.7(2.3) — Income deemed not attrib- 
utable to production from Canadian resource property; 66.7(6), (7), (9) — Application 
tules; 66.7(10), (11) — Change of control; 66.7(10.1) — Amalgamation — partnership 
property; 66.7(12) — Reduction of Canadian resource expenses; 66.7(14) — Disposal 
of Canadian resource properties; 66.7(16) — Non-successor acquisitions; 66.7(17) — 
Restriction on deductions; 80(1)‘‘successor pool” — Debt forgiveness; 80(8)(a) — Re- 
duction of undeducted balances on debt forgiveness. See also at end of s. 66.7. 


History: Subpara. 66.7(3)(b)(iii) amended by 1998, c. 19, subsec. 106(3), applicable to 
taxation years that end after February 21, 1994. The subpara. formerly read: 


(ili) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (i). 


Para. 66.7(3)(a) and the portion of para. 66.7(3)(b) after subpara. (i) amended by 1995, 
c. 21, subsecs. 25(4) and (5), applicable to taxation years that end after February 21, 
1994. Para. 66.7(3)(a) and that portion of para. 66.7(3)(b) formerly read: 

(a) the total of 


(i) the cumulative Canadian exploration expense of the original owner deter- 
mined immediately after the disposition of the particular property by the 
original owner, and 


(ii) all amounts required to be added under paragraph (9)(f) to the cumula- 
tive Canadian exploration expense of the original owner in respect of a pred- 
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_ecessor owner of the particular property, or the successor, as the case may 
be, at any time after the disposition of the particular property by the original 
owner and before the end of the year, 


to the extent that an amount in respect of that total was not 


(iii) deducted or required to be deducted under subsection 66.1(2) or (3) by 
the original owner or deducted by any predecessor owner of the particular 
property in computing income for any taxation year, 

(iii.1) otherwise deducted in computing the income of the successor for the 
year, bob 

(iv) deducted by the successor in computing income for a preceding taxation 
year, or 

(v) designated by the original owner pursuant to er at 66(14. 1) for any 
taxation year, and 


exceeds 


(ii) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (1), (4) and 
(5) for the year that may reasonably be regarded as attributable to the part of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 
Subpara. 66.7(3)(a)(iii) amended by 1994, c. 8, subsec. 8(1), applicable to taxation 
years ending after December 2, 1992. Subpara. (iii) formerly read: 


(iii) deductible under subsection 66.1(2) or deducted under subsection 66.1(3) by 
the original owner or deducted by any predecessor owner of the particular pro- 
perty in computing income for any taxation year, 


Subpara. 66.7(3)(a)(iii.1) added by 1994, c. 7, Sch. I (1991, c. 49), subsec. 42(3), ap- 
plicable to taxation years ending after February 17, 1987. 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(4) Successor of Canadian development expense — Sub- 
ject to subsections (6). and (7), where after May 6, 1974 a corpora- 
tion (in this subsection referred to as the “successor’’) acquired a 
particular Canadian resource. property (whether by way of a 
purchase, amalgamation, merger, winding-up or otherwise), there 
may be deducted by the successor in computing its income for a 
taxation year an amount not exceeding the total of all amounts each 
of which is an amount determined in respect of an original owner of 
the particular property that is the lesser of 


(a) 30% of the amount, if any, by which 
(i) the amount, if any, by which 


(A) the cumulative Canadian development expense of the 
original owner determined immediately after the disposi- 
tion of the particular property by the original owner to the 
extent that it has not been 


(I) deducted by the original owner or any predecessor 
owner of the particular property in computing income 
for any taxation year, 


(I.1) otherwise deducted in computing the income of 
the successor for the year, 


(II) deducted by the successor in computing its income 
for any preceding taxation year, or 


(III) designated by the original owner pursuant to sub- 
section 66(14.2) for any taxation year, 


exceeds 


(B) any amount required to be deducted under paragraph 
(9)(e) from the cumulative Canadian development ex- 
pense of the original owner in respect of a predecessor 
owner of the particular property or the successor, as the 
case may be, at any time after the disposition of the par- 
ticular property by the original owner and before the end 
of the year, 


exceeds the total of 


(ii) all amounts each of which is an amount (other than any 
portion thereof that can reasonably be considered to result in 
a reduction of the amount otherwise determined under this 
paragraph in respect of another original owner of a relevant 
mining property who is not a predecessor owner of a relevant 
mining property or who became a predecessor owner of a rel- 
evant mining property before the original owner became a 
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predecessor owner of a relevant mining property) that be- 

- came receivable by a predecessor owner of the particular 
property or the successor in the year or a preceding taxation 
year and that 


(A) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 
(a) of the description of F in the definition “cumulative 
Canadian development expense” in subsection 66.2(5) at 
the end of the year, and 


(B) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 

“relevant mining property’) that. is the particular pro- 
perty or another Canadian resource property that was ac- 
quired from the original owner with the particular pro- 
perty by the successor or a predecessor owner of the 
particular property, 


(iii) all amounts each of which is an amount (other than any 
portion thereof that can reasonably be considered to result in 
a reduction of the amount otherwise determined under para- 
graph (5)(a) in respect of the original owner or under this 
paragraph or paragraph (5)(a) in respect of another original 
owner of a relevant oil and gas property who is not a prede- 
cessor owner of a relevant oil and gas property or who be- 
came. a predecessor owner of a relevant oil and gas property 
before the original owner became a predecessor owner of a 
relevant oil and gas property) that became receivable by a 
predecessor owner of the particular property or the successor 
after 1992 and in the year or a preceding taxation year and 
that 


(A) is designated in respect of the original owner by the 
predecessor owner or the successor, as the case may be, in 
prescribed form filed with the Minister within 6 months 
after the end of the taxation year in which the amount be- 
came receivable, 


(B) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 
(a) of the description of F in the definition “cumulative 
Canadian oil and gas property expense” in subsection 
66.4(5) at the end of the year, and 


(C) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 

“relevant oil and gas property”) that is the particular 
property or another Canadian resource property that was 
acquired from the original owner with the particular pro- 
perty by the successor or a predecessor owner of the par- 
ticular property, and 


(iv) all amounts each of which is an amount by which the 
amount described in this paragraph is required because of 
subsection 80(8) to be reduced at or before the end of. the 
year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner of the particular 
property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 
sections 65 to 66.5, except that, where the successor acquired 
the particular property from the original owner at any time in 
the year (otherwise than by way of an amalgamation or 
merger or solely because of the application of paragraph 
(10)(c)), and did not deal with the original owner at arm’s 
length at that time, the amount determined under this subpar- 
agraph shall be deemed to be’ nil, 


S. 66.7(4) 


exceeds the total of 


(ii) all other amounts deducted under ‘subsection 29(25) of 
the Income Tax Application Rules, this subsection and sub- 
sections (1), (3) and (5) for the year that can reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i). in respect of the particular pro- 
perty, and 


(iii) all amounts added because of subsection '80(13) in com- 
puting the amount determined under subparagraph (i). 


Related Provisions: ‘66(13.1)— Short’ taxation year; 66.6(1) — Application; 
66.7(6), (7), (9)— Application rules; 66.7(10) — Change of control; 66.7(10.1) — 
Amalgamation — partnership property; (66:7(11) —-Change of. control — anti-avoid- 
ance rule; 66.7(12) — Reduction of Canadian resource expenses; 66.7(12.1) — Cana- 
dian resource properties — Specified amount; 66.7(14) — Disposal of Canadian re- 
source properties; 66.7(16) — Non-successor acquisitions; 66.7(17) — Restriction on 
deductions; 80(1)“successor pool” — Debt forgiveness; 80(8)(a)— Reduction of un- 
deducted balances on debt forgiveness. See also at end of s. 66.7. 


History: Subpara. 66.7(4)(b)Gii) amended by 1998,.c. 19, subsec. 106(4), applicable to 
taxation years that end after February 21, 1994. The subpara. formerly read: 


(iii) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (i). 


Subpara. 66.7(4)(a)(iv) added and the portion of para. 66.7(4)(b) after subpara. (i) 
amended by 1995, c. 21, subsecs. 25(6) and (7), applicable to taxation years that end 
eo February 21, 1994. That portion of para. 66.7(4)(b) after subpara. (i) formerly 
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(ii) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (1), (3) and 
(5) for the year that may reasonably be regarded as attributable to the part of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 
All that portion of para. 66.7(4)(a) following subpara. (i) substituted by 1994, c. 21, 
subsec; 31(2), applicable to taxation years ending after February 17, 1987 except that, 
where a taxpayer files a form referred to in cl. 66.7(4)(a)(iii)(A) with the Minister of 
National. Revenue before the end of the sixth month beginning after the end of the 
taxpayer’s taxation year that includes June 15, 1994, the taxpayer shall be deemed to 
have filed the form in-a timely manner. That portion of the para. formerly read: 
exceeds 
(ii) the total of all amounts each of which is an amount that became receiva- 
ble by:a predecessor owner of the particular property or'the successor in the 
year or-a preceding taxation year and that 


(A) was included by the predecessor owner or ‘the successor in the 
amount determined under paragraph (a) of the description of F in the 
definition “cumulative Canadian development expense” in subsection 
66.2(5) at the end of the year, and 


(B) may reasonably be regarded as attributable to the disposition of the 
particular property by the predecessor owner or the successor, and 


Subcl. 66.7(4)(a)(i)(A)(I.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(4), 
applicable to taxation years ending after February 17, 1987. 


Subpara. 66.7(4)(b)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(5), 
applicable to dispositions occurring in taxation years beginning after December 16, 
1991 and with respect to a disposition of a property made by a:taxpayer in a taxation 
year ending after February 17, 1987 and beginning before December 17, 1991, where 
(a) the taxpayer, and 
(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes December 17, 1991, acquired the property, or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for those subsecs., would be entitled to deduct an amount under 66.7(3), (4) or 
(5) in respect:of an expense incurred by the taxpayer, 


so elected by notice in writing filed with Revenue Canada on or before the day that was 
180 days after the end of the taxpayer’s taxation year that included December 17, 1991; 
and, 


(c) notwithstanding 152(4) to (5), such assessments of tax, interest and penalties 
shall be made as are necessary to give effect to the election, and 


(d) where the taxpayer so elected in'respect ‘of a ‘disposition, a designation under 

66.7(12.1)(a)G@)(B), (6)(@)(B) or (c)(G)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with Revenue Canada on or 
before the day that was 180 days after the end of the taxpayer’s taxation year that 
included December 17, 1991: 


Subpara. 66.7(4)(b)G) formerly read: 


(i) the part of the successor’s income for the year that may reasonably be re- 
garded 4s attributable to 


(A) its reserve amount for the year in respect of the original owner and each 
predecessor owner of the particular property, or 
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(B) production from the particular property, 


computed as if no deduction were allowed under section 29 of the Income Tax 
Application Rules, this section or any of sections 65 to 66.5, 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(5) Successor of Canadian oil and gas property ex- 
pense — Subject to subsections (6) and (7), where after December 
11, 1979 a corporation (in this subsection referred to as the “succes- 
sor’) acquired a particular Canadian resource property (whether by 
way of a purchase, amalgamation, merger, winding-up or other- 
wise), there may be deducted by the successor in computing its in- 
come for a taxation year an amount not exceeding the total of all 
amounts each of which is an amount determined in respect of an 
original owner of the particular property that is the lesser of 


(a) 10% of the amount, if any, by which 


(i) the cumulative Canadian oil and gas property expense of 
the original owner determined immediately after the disposi- 
tion of the particular property by the original owner to the 
extent it has not been 


(A) deducted by the original owner or any predecessor 
owner of the particular property in computing income for 
any taxation year, 


(A.1) otherwise deducted in computing the income of the 
successor for the year, or 


(B) deducted by the successor in computing its income 
for any preceding taxation year 


exceeds the total of 


(11) the total of all amounts each of which is an amount (other 
than any portion thereof that can reasonably be considered to 
result in a reduction of the amount otherwise determined 
under this paragraph or paragraph (4)(a) in respect of another 
original owner of a relevant oil and gas property who is not a 
predecessor owner of a relevant oil and gas property or who 
became a predecessor owner of a relevant oil and gas pro- 
perty before the original owner became a predecessor owner 
of a relevant oil and gas property) that became receivable by 
a predecessor owner of the particular property or the succes- 
sor in the year or a preceding taxation year and that 


(A) was included by the predecessor owner or the succes- 
sor in computing an amount determined under paragraph 
(a) of the description of F in the definition “cumulative 
Canadian oil and gas property expense” in subsection 
66.4(5) at the end of the year, and 


(B) can reasonably be regarded as attributable to the dis- 
position of a property (in this subparagraph referred to as 
a “relevant oil and gas property”) that is the particular 
property or another Canadian resource property that was 
acquired from the original owner with the particular pro- 
perty by the successor or a predecessor owner of the par- 
ticular property, and 


(iii) the total of all amounts each of which is an amount by 
which the amount described in this paragraph is required be- 
cause of subsection 80(8) to be reduced at or before the end 
of the year, and 


(b) the amount, if any, by which 


(i) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner of the particular 
property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules, this section or any of 
sections 65 to 66.5, except that, where the successor acquired 
the particular property from the original owner at any time in 
the year (otherwise than by way of an amalgamation or 


Income Tax Act, Part I, Division B 


merger or solely because of the application of paragraph 
(10)(c)) and did not deal with the original owner at arm’s 
length at that time, the amount determined under this subpar- 
agraph shall be deemed to be nil, 


exceeds the total of 


(ii) all other amounts deducted under subsection 29(25) of 
the Income Tax Application Rules, this subsection and sub- 
sections (1), (3) and (4) for the year that can reasonably be 
regarded as attributable to the part of its income for the year 
described in subparagraph (i) in respect of the particular pro- 
perty, and 


(iti) all amounts added because of subsection 80(13) in com- 
puting the amount determined under subparagraph (i). 


Related Provisions: 66(13.1)— Short taxation year; 66.6(2) — Application; 
66.7(2.3) —Income deemed not attributable to production from Canadian resource 
property; 66.7(6), (7)— Application rules; 66.7(10)— Change of control; 
66.7(10.1) — Amalgamation — partnership property; 66.7(11) Change of con- 
trol — anti-avoidance rule; 66.7(12) — Reduction of Canadian resource expenses; 
66.7(14) — Disposal of Canadian resource properties; 66.7(16) — Non-successor ac- 
quisitions; 66.7(17) — Restriction on deductions; 80(1)“successor pool” — Debt for- 
giveness; 80(8)(a) — Reduction of undeducted balances on debt forgiveness. See also 
at end of s. 66.7. 


History: Subpara. 66.7(5)(b)(iii) amended by 1998, c. 19, subsec. 106(5), applicable to 
taxation years that end after February 21, 1994. The subpara. formerly read: 


(iii) all amounts added because of subsection 80(13) or (17) in computing the 
amount determined under subparagraph (1). 


The portion of para. 66.7(5)(a) between subparas. (i) and (ii) amended to add the words 
“the total of’ and subpara. 66.7(5)(a)(iii) added by 1995, c. 21, subsecs. 25(8) and (9), 
applicable to taxation years that end after February 21, 1994. 


The portion of para. 66.7(5)(b) after subpara. (i) amended by 1995, c. 21, subsec. 
25(10), applicable to taxation years that end after February 21, 1994. That portion for- 
merly read: 

exceeds 


(ii) the total of all other amounts deducted under subsection 29(25) of the 
Income Tax Application Rules, this subsection and subsections (1), (3) and 
(4) for the year that may reasonably be regarded as attributable to the part of 
its income for the year described in subparagraph (i) in respect of the partic- 
ular property. 


Subpara. 66.7(5)(a)(ii) substituted by 1994, c. 21, subsec. 31(3), applicable to taxation 
years ending after February 17, 1987. That subpara. formerly read: 


(ii) the total of all amounts each of which is an amount that became receivable 
by a predecessor owner of the particular property or the successor in the year or a 
preceding taxation year and that 


(A) was included by the predecessor owner or the successor in the amount 
determined under paragraph (a) of the description of F in the definition “cu- 
mulative Canadian oil and gas property expense” in subsection 66.4(5) at the 
end of the year, and 


(B) may reasonably be regarded as attributable to the disposition of the par- 
ticular property by the predecessor owner or the successor, and 


Cl. 66.7(5)(a)(i)(A.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(6), applica- 
ble to taxation years ending after February 17, 1987. 


Subpara. 66.7(5)(b)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(7), 
applicable to dispositions occurring in taxation years beginning after December 16, 
1991 and with respect to a disposition of a property made by a taxpayer in a taxation 
year ending after February 17, 1987 and beginning before December 17, 1991, where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes December 17, 1991, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for those subsecs., would be entitled to deduct an amount under subsec. 
66.7(3), (4) or (5) in respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with the Minister of National Revenue on or before 
the day that was 180 days after the end of the taxpayer’s taxation year that included 
December 17, 1991; and, 


(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election, and 


(d) where the taxpayer so elected in respect of a disposition, a designation under cl. 
66.7(12.1)(a)(i)(B), (b)G)(B) or (c)(i)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with the Minister of National 
Revenue on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991. 
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Subpara. 66.7(5)(b)(i) formerly read: 
(i) the part of the successor’s income for the year that may reasonably be re- 
garded as attributable to 


(A) its reserve amount for the year in aoe of the original owner and each 
predecessor owner of the particular property, or 


(B) production from the particular property, 


computed as if no deduction were allowed under section 29 of the Income Tax 
Application Rules, this section or any of sections 65 to 66.5, 
Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(6) Where subsec. 29(25) of ITAR and subsecs. (1) to (5) 
do not apply — Subsection 29(25) of the Income Tax Application 
Rules and subsections (1) to (5) do not apply 


(a) in respect of a Canadian resource property or a foreign re- 
source property acquired by way of an amalgamation to which 
subsection 87(1.2) applies or a winding-up to which subsection 
88(1.5) applies; or 


(b) to permit, in respect of the acquisition by a corporation 
before February 18, 1987 of a Canadian resource property or a 
foreign resource property, a deduction by the corporation of an 
amount that the corporation would not have been entitled to de- 
duct under section 29 of the Income Tax Application Rules or 
section 66, 66.1, 66.2 or 66.4 if those sections, as they read in 
their application to taxation years ending before February 18, 
1987, applied to. taxation years ending after Bena 17, 1987. 


Related Provisions: See at end of s. 66.7: 


(7) Application of subsec. 29(25) of ITAR and subsecs. (1), 
(3), (4) and (5) — Subsection 29(25) of the Income Tax Applica- 
tion Rules and subsections (1), (3), (4) and (5) apply only to a cor- 
poration that has acquired a particular Canadian resource property 


(a) where it acquired the particular property in a taxation year 
commencing before 1985 and, at the time it acquired the particu- 
lar property, the corporation acquired all or substantially all of 
the property used by the person from whom it acquired the par- 
ticular property in carrying on in Canada such of the businesses 
described in paragraphs (a) to (g) of the definition “principal- 
business corporation” in subsection 66(15) as were carried on by 
the person; 


(b) where it acquired the particular property in a taxation year 
commencing after 1984 and, at the time it acquired the particular 
property, the corporation acquired all or substantially all of the 
Canadian resource properties of the person from whom it ac- 
quired the particular property; 

(c) where it acquired the particular property after June 5, 1987 
by way of an amalgamation or winding-up and it has filed an 
election in prescribed form with the Minister on or before the 
day on or before which the corporation is required to file a re- 
turn of income pursuant to section 150 for its taxation year in 
which it acquired the particular property; 

(d) where it acquired the particular property after November 16, 
1978 and in a taxation year ending before February 18, 1987 by 
any means other than by way of an amalgamation or winding-up 
and it and the person from whom it acquired the particular pro- 
perty, have filed with the Minister a joint election under and in 
accordance with any of subsection 29(25) of the Income Tax Ap- 
plication Rules, subsection 29(29) of the Income Tax Applica- 
tion Rules, 1971, Part Ill of chapter 63 of the Statutes of Canada, 
1970-71-72, and subsections 66(6) and (7), 66.1(4) and (5), 
66.2(3) and (4) and 66.4(3) and (4) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952,-as all of those 
subsections read in their application to that year; and 


(e) where it acquired the particular property in a taxation year 
ending after February 17, 1987 by any means other than by way 
of an amalgamation or winding-up and it and the person from 
whom it acquired the particular property have filed a joint elec- 
tion in prescribed form with the Minister on or before the earlier 
of the days on or before which either of them is required to file a 
return of income pursuant to section 150 for its or the person’s 
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taxation year in which the corporation acquired the’ particular 
property. 
Related Provisions: 220(3.2), Reg. 600(c) — Late filing or revocation of election 
under 66.7(7)(c), (d) or (e). See also at end of s. 66.7. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”; meaning of “Income Tax 
Application Rules, 1971, Part Ill of chapter 63 of the Statutes of Canada, 1970-71-72”). 


Information Circulars: 07-1: Taxpayer relief provisions. 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(8) Application of subsecs. (2) and (2.3) — Subsections (2) 
and (2.3) apply only to a corporation that has acquired a particular 
foreign resource property 


(a) where it acquired. the particular property in a taxation year 
commencing before 1985 and, at the time it acquired the particu- 
lar property, the corporation acquired all or substantially all of 
the property used by the person from whom it acquired the par- 
ticular property in carrying on outside Canada such of the busi- 
nesses described in paragraphs (a) to (g) of the definition “prin- 
cipal-business corporation” in subsection 66(15) as were carried 
on by that person; 


(b) where it acquired the particular property in a taxation year 
commencing after 1984 and, at the time it acquired the particular 
property, the corporation acquired all or substantially all of the 
foreign resource properties of the person from whom it acquired 
the particular property; 

(c) where it acquired the particular property after June 5, 1987 
by way of an amalgamation or winding-up and it has: filed an 
election in prescribed form with the Minister on or before the 
day on or before which the corporation is required to file a re- 
turn of income pursuant to section 150 for its taxation year in 
which it acquired the particular property; 


(d) where. it acquired the particular property after November 16, 
1978 and in a taxation year ending before February 18, 1987 by 
any means other than by way of an amalgamation or winding-up 
and it and the person from whom it acquired the particular pro- 
perty, have filed with the Minister a joint election under and in 
accordance with subsection 66(6) or (7) (as modified by subsec- 
tions 66(8) and (9), respectively) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as those subsec- 
tions read in their application to that year; and 


(e) where it acquired the particular property in a taxation year 
ending after February 17, 1987 by any means other than by way 
of an amalgamation or winding-up and it and the person from 
whom it acquired the particular property have filed a joint elec- 
tion in prescribed form with the Minister on or before the earlier 
of the days on or before which either of them is required to file a 
return of income pursuant to section 150 for its or the person’s 
taxation year in which the corporation acquired the particular 
property. 

Related Provisions: 220(3.2), Reg. 600(c) — Late filing or revocation of election 

under 66.7(8)(c), (d) or (e). See also at end of s. 66.7. 

History: The opening words of subsec. 66.7(8) amended by 2001, c. 17, subsec. 49(3), 

applicable to taxationyears that begin after 2000. The opening words formerly read: 


(8) Application of subsec. (2) — Subsection (2) applies only to a corporation 
that has. acquired a particular foreign resource property 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Information Circulars: 07-1: Taxpayer relief provisions. 

Forms: T2010: Election to deduct resource expenses upon acquisition of resource’ pro- 
perty by a corporation. 


(9) Canadian development expense becoming Canadian 
exploration expense — Where 


(a) a corporation acquires a Canadian resource property, 
(b) subsection (4) applies in respect of the acquisition, and 


(c) the cumulative Canadian development expense of an original 
owner of the property determined under clause (4)(a)(i)(A) in 
respect of the corporation includes a Canadian development ex- 
pense incurred by the original owner in respect of an oil or gas 
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well that would, but for this subsection, be deemed by subsec- 
tion 66.1(9) to be a Canadian exploration expense incurred in 
respect of the well by the original owner at any particular time 
after the acquisition by the corporation and before it disposed of 
the property, 


the following rules apply: 


(d) subsection 66.1(9) does not apply in respect of the Canadian 
development expense incurred in respect of the well by the orig- 
inal owner, 


(e) an amount equal to the lesser of « » 


(i) the amount that would be deemed by subsection 66.1(9) to 
be a Canadian exploration expense incurred in respect of the 
well by the original owner at the particular time if that sub- 
section applied in respect of the expense, and 


(ii) the cumulative Canadian development expense of the 
original owner as determined under clause (4)(a)(i)(A) in re- 
spect of the corporation immediately before the particular 
time 
shall be deducted at the particular time from the cumulative Ca- 
nadian development expense of the original owner in respect of 
the corporation for the purposes of subparagraph (4)(a)(i), and 


(f) the amount required by paragraph (e) to be deducted shall be 
added at the particular time to the cumulative Canadian explora- 
tion expense of the original owner in respect of the corporation 
for the purpose of paragraph (3)(a). 

Related Provisions: See at end of s. 66.7. 


History: Para. 66.7(9)(f) amended by 1995, c. 21, subsec. 25(11), applicable to taxa- 
tion years that end after February 21, 1994. The para. formerly read: 


(f) the amount required to be deducted by paragraph (e) shall be added at the 
particular time to the cumulative Canadian exploration expense of the original 
owner in respect of the corporation for the purposes of subparagraph (3)(a)(ii). 


(10) Change of control — Where at any time after November 12, 
1981 


(a) control of a corporation has ‘been acquired by a person or 
group of persons, or 


(b) a corporation ceased on or before April 26, 1995 to be ex- 
empt from tax under this Part on its taxable income, 


for the purposes of the provisions. of the Income Tax Application 
Rules and this Act (other than subsections 66(12.6), (12.601), 
(12,602), (12.62) and (12,71)) relating to deductions in respect of 
drilling and exploration expenses, prospecting, exploration and de- 
velopment expenses, Canadian exploration and development ex- 
penses, foreign resource pool expenses, Canadian exploration ex- 
penses, Canadian development expenses and Canadian oil and gas 
property expenses (in this subsection referred to as “resource ex- 
penses”’) incurred by the corporation before that time, the following 
rules apply: 


(c) the corporation shall be deemed after that time to bea suc- 
cessor (within the meaning assigned by subsection 29(25) of the 
Income Tax Application Rules or any of subsections (1) to (5)) 
that had, at that time, acquired all the properties owned by the 
corporation immediately before that time from an original owner 
thereof, 


(c.1) where the corporation did not own a foreign resource pro- 
perty immediately before that time, the corporation is deemed to 
have owned a foreign resource property immediately before that 
time, . 

(d) a joint election shall be deemed to have been filed in accor- 
dance with subsections (7) and.(8) in respect of the acquisition, 


(e) the resource expenses incurred by the corporation before that 
time shall be deemed to have been incurred by an original owner 
of the properties and not by the corporation, 


(f) the original owner is deemed to have been resident in Canada 
before that time while the corporation was resident in Canada, 
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(g) where the corporation (in this paragraph referred to as the 
“transferee”’) was, immediately before and at that time, 


(i) a parent corporation (within the meaning assigned by sub- 
section 87(1.4)), or ne 


(ii) a subsidiary wholly-owned corporation (within the mean- 
ing assigned by subsection 87(1.4)) 


of a particular corporation (in this paragraph referred to as the 
“transferor’), if both corporations agree to have this paragraph 
apply to them in respect of a taxation year of the transferor end- 
ing after that time and notify. the Minister in writing of the 
agreement in the return of income under this Part, of the trans- 


~ feror for that year, the transferor may, if throughout that year the 


transferee was such a parent corporation or subsidiary wholly- 
owned corporation of the transferor, designate in favour of the 
transferee, in respect of that year, for the purpose of making a 


‘deduction under subsection 29(25) of the Income Tax Applica- 


tion Rules or this section in respect of resource expenses in- 


curred by the transferee before that time and when it was such a 


parent corporation or subsidiary wholly-owned corporation of 
the transferor, an amount not exceeding such portion of the 
amount that would be its income for the year, if no deductions 
were allowed under any of section 29 of the Income Tax Appli- 
cation Rules, this section and sections 65 to 66.5, that may rea- 
sonably be regarded as being attributable to 


(iii) the production from Canadian resource properties owned 
by the transferor immediately before that time, and © ~~’ 


(iv) the disposition in the year of any Canadian resource 
properties owned by the transferor immediately: before that 
time, ' 


to the extent that such portion of the amount so designated is not 
designated under this paragraph in favour of any other taxpayer, 
and the amount so designated shall be deemed, for the purposes 
of determining the amount under paragraph 29(25)(d) of the In- 
come Tax Application Rules and paragraphs (1)(b), (3)(b), (4)(b) 
and (5)(b), 


(v) to be income from the sources described in subparagraph 
(iii) or (iv), as the case may be, of the transferee for its taxa- 
tion year in which that taxation year of the transferor ends, 
and 


(vi) not to be income from the sources described in subpara- 
graph (iii) or (iv), as the case may be, of the transferor. for 
that year, 


(h) where the corporation (in this paragraph referred to as the 
“transferee”) was, immediately before and at that time, 


(i) a parent corporation (within the meaning assigned by sub- 
section 87(1.4)), or ) ¥SI 


(i1) a subsidiary wholly-owned corporation (within the mean- 
ing assigned by subsection 87(1.4)) 


of a particular corporation (in this paragraph referred to as the 
“transferor”), if both corporations agree to have this paragraph 
apply to them in respect of a taxation year of the transferor end- 
ing after that time and notify the Minister in writing of. the 
agreement in the return of income under this Part of the trans- 
feror for that year, the transferor may, if throughout that year the 
transferee was such a parent corporation or subsidiary. wholly- 
owned corporation of the transferor, designate in favour of the 
transferee, in respect of that year, for the purpose of making a 
deduction under this section in respect of resource expenses in- 
curred by the transferee before that time and when it was such a 
parent corporation or subsidiary wholly-owned corporation of 
the transferor, an amount not exceeding such portion of the 
amount that would be its income for the year, if no deductions 
were allowed under this section and sections 65 to 66.5, that 
may reasonably be regarded as being attributable to 


(iii) the production from foreign resource properties owned 
by the transferor immediately before that time, and 
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(iv) the disposition of any foreign resource properties owned 
by the transferor immediately before that time, 


to the extent that such portion of the amount so designated is not 
designated under this paragraph in favour of any other taxpayer, 
and the amount so designated shall be deemed, 


(v). for the purposes. of determining the amounts under 
paragraphs (2)(b) and (2.3)(b), to be income from the sources 
described in subparagraph (iii) or (iv), as the case may be, of 
the transferee for its taxation year in which that taxation year 
of the transferor ends, and 


(vi) for the, purposes of determining. the amount. under 
paragraphs (2)(b). and (2.3)(b); not to be. income from. the 
sources described in subparagraph (iii) or (iv), as the case 
may be, of the transferor for that year, 


(i) where, immediately before and at that time, the ‘corporation 
(in this paragraph referred to as the ‘ ‘transferee’ ’) and another 

corporation (in this paragraph referred to as the “transferor’”) 
were both subsidiary wholly-owned corporations (within the 
meaning assigned by subsection 87(1.4)) of a particular parent 
corporation (within the meaning assigned by subsection 
87(1.4)), if the transferee and the transferor agree to have this 
paragraph apply to them in respect of a taxation year,of. the 
transferor ending after that time and notify the Minister in writ- 
ing of the agreement in the return of income ‘under this Part of 
the transferor for that year, paragraph (g) or (h), or both, as the 
agreement provides, shall apply for that year to the transferee 
and transferor as though one were the parent corporation-(within 
the meaning of subsection 87(1.4)) of the other, and 


|G) where that time; is after January 15, 1987 and at that time the 
corporation was.a:member of a partnership. that owned a Cana- 
dian resource property, or. a foreign resource property, at that time 


(i) for the purpose of paragraph (c), the ‘corporation shall be 
deemed to have owned immediately before that time that 
portion of the property owned by the partnership at that time 
that is equal to its percentage share of the total of amounts 
that would be paid to all members of the partnership ‘if it 
were wound up at that'time, and: '‘ 


(ii) for the purposes of clause 29(25)(d)(i)(B) of the Income 
Tax Application Rules, clauses (1)(b)(i)(C) and (2)(b)(i)(B), 
subparagraph (2.3)(b)(i) and clauses (3)(b)(i)(C), (4)(b)]G)(B) 
and (5)(b)(i)(B) for a taxation year ending after that time, the 
lesser of 


(A) its share of the part of the income: of the partnership 
for the fiscal period of the partnership ending,in the: year 
that may reasonably be regarded as being attributable to 
the production from the property; ‘and 


(B) an amount that would be determined under, clause,(A) 
for the year if its share of the income of the partnership 
for the fiscal period of the partnership ending in the, year 
were determined on the basis of the percentage share re- 
ferred to in subparagraph (1), 


shall be deemed to be income of the corporation for the. year 

that may reasonably be attributable, to production from the 

property. , 
Related Provisions: 66(1 1. 2) — Control; 66. 1. 3) — Income deemed not attributa- 
ble to production. from Canadian resource property; 66.7(10.1) — Amalgamation — 
partnership property; 139.1(18) — Holding corporation deemed not to acquire control 
of insurer on demutualization; 149(10) — Ceasing to be exempt after April 26, 1995; 
249(4) — Deemed year end where change’ of control occurs; 256(6)—(9) —-Whether 
control acquired. See also at end of s. 66.7. 


History: The portion of subsec: 66.7(10) after para: (b) and before para: (c), subparas. 
66.7(10)(h)(v) and (vi), and the, opening words, of subpara. 66:7(10)(j)(ii), amended by 
2001, c..17, subsecs, 49(4), (6), and (7), applicable to taxation years that begin after 
2000. The portion, subparas. (h)(v) and (vi), and the opening words of subpara. (j)(ii) 
formerly read: 


for the purposes of the provisions of the a Tax Application Rules and this 
Act (other than subsections 66(12.6), (12.601), (12.602), (12,62) and (12.71)) 
relating to deductions in respect of drilling and exploration expenses, prospect- 
ing, exploration and development expenses, Canadian ‘exploration and develop- 
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ment expenses, foreign exploration and development expenses, Canadian explo- 
ration expenses, Canadian development expenses and Canadian oil and gas 

- property expenses (in this subsection referred to as “resource expenses”) in- 
curred by the corporation before that time, the following rules apply: 


(v) for the' purposes of determining the amounts under’ paragraph (2)(b), to be 
income from the sources, described in subparagraph (iii) or (iv), as the case may 
be, of the transferee for its taxation year in which that taxation year of the trans- 
feror ends, and 


(vi) for the purposes of determining the amount undér paragraph (2)(b), not to be 
income from the sources described in subparagraph (iii) or (iv), as the case may 
‘be, of the transferor for that year, 


(ii) for the purposes of clause 29(25)(d)(i)(B) of the Income Tax Application 
Rules and clauses’ (1)(b)(i)(C),: (2)(b)G@)(B), )(b)GC), (4)(b)@(B) and 
(5)(b)G)(B) fora taxation year ending after that time, the lesser of 

Para. 66.7(10)(f) added by the said c. 17, subsec. 49(5), applicable to 1999 et seq. 


Para.-66.7(10)(b) amended and para. (c.1) added by 1998, c. 19, subsecs. 106(6) and 
(7), para. 66.7(10)(b) applicable after April 26, 1995 and para. (c.1) applicable to taxa- 
tion years that end after February 17, 1987. Para. (b) formerly read: 


' (b) a corporation ceases to be acme from tax under this Part on its taxable 
income, 


That portion of subsec. 66.7(10) between paras. (b) and (c) amended by 1997, c. 25, s. 
16, applicable to taxation years that begin after 1998. That portion formerly read: 


for the purposes of the provisions of the Income Tax Application Rules and this 

Act.(other than subsections 66(12.6), (12.601), (12.602), (12.62), (12.64) and 
(12.71)) relating to deductions with respect to drilling and exploration expenses, 
prospecting, exploration and development expenses, Canadian exploration and 
development expenses, foreign exploration and development expenses, Canadian 
exploration expenses, Canadian development expenses and Canadian oil and gas 
property expenses (in this subsection referred to as “resource expenses”) in- 
curred by the corporation before that time, the following rules apply: 


That portion of subsec. 66.7(10) between paras. (b) and (c) amended by 1994, c. 8, 
subsec. 8(2), applicable to taxation years ending after December 2, 1992. That portion 
formerly read: 


for the purposes of the provisions of the Income Tax Application Rules, and this 

Act, other than subsections 66(12.6), (12.62), (12.64) and (12.71), relating to 
deductions with respect to drilling and exploration expenses, prospecting, explo- 
ration and development expenses, Canadian exploration and idevelopment ex- 
penses, foreign exploration and development expenses, Canadian exploration ex- 
penses, Canadian development expenses and Canadian oil and gas property 
expenses (in this subsection referred to as “resource expenses’’) incurred by the 
corporation before that time, the following rules apply: 


Para. 66.7(10)(f) repealed by 1994, c. 7, Sch. IL,(1991, c. 49), subsec.-42(8), applicable 
to taxation years ending after February 17, 1987. Para. (f), formerly read: 


(f) where, pursuant to paragraph (e), foreign exploration and development ex- 
penses incurred by the corporation are deemed to have been incurred by an origi- 
nal owner of the properties, the corporation may designate in respect of a taxa- 
tion year an amount not exceeding the lesser of 


(i) the. amount included in its income for the year, computed as if no deduc- 
tion were allowed under section 29 of the Income Tax Application Rules, this 
section or sections 65 to 66.5, that may reasonably be regarded as being 
attributable to the production from a Canadian resource property owned by it 
immediately before that time, and 


(ii) the amount, if any, by which 10% of the amount described in paragraph 
(2)(a) for the year with respect to those expenses exceeds the amount that 
would be determined under paragraph (2)(b) for the year if this paragraph 
and subparagraph (h)(vi) did not apply, 
as being an amount attributable to the production described. in: clause 
_(2)(b)@)(B);: and the amount so. designated shall, for the purpose of clause 
29(25)(d)@)(B) of the | Income Tax Application Rules, clauses (1)(b)(i)(C), 
(3)(b)G)(C), (4)(b)G)(B), (5)(b)@(B) and subparagraph (g)(iii) be deemed not to 
be an amount attributable to production from a Canadian resource property in the 
year; 
Subpara. 66.7(10)(h)(v) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(9), to 
substitute “paragraph (2)(b)” for “ ‘paragraph (2)(b) and Phot ak ap (f)(ii)”’, applicable 
to taxation years ending after February 17, 1987. 
1.T. Technical News: 7 (control by a group — 50/50 arrangement). 


Advance Tax Rulings: ATR-19: Earned depletion base and cumulative Canadian 
development expense. 
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been an amalgamation within the meaning assigned by: subsection 
87(1), other than an amalgamation to which subsection 87(1.2) 
applies, of two or more corporations (each of which 


porate entity (referred to in this subsection as the “new corpora- 


tion”) and immediately before the particular time a predecessor 
corporation was a member of a partnership that owned a Canadian 


resource property or a foreign resource ‘property 
(a) the predecessor corporation is deemed 


(i) to have owned, immediately before he: particular ti time, : 


that portion of each Canadian resource property and of each 
foreign resource property owned by the partnership at the 


particular time that is equal to the predecessor corporation’s 
‘percentage share of the total of the amounts that would be — 


paid to all members of the partnership if the partnership 


were wound up immediately before the particular time, and 
(ii) to have disposed of those portions to the new Miao : 


tion at the particular time; 
(b) the new corporation is deemed to have. by way of the 


amalgamation, acquired those portions at the particular time; _ 


and 


(c) the income of the new corporation for a taxation year that 


ends after the particular time that can reasonably be attributa- 
ble to production from sete properties is deemed to be the 
lesser of 8)" 


(i) the new corporation’s share of the part of the income of 
the partnership for fiscal periods of the partnership that end 
in the year that can reasonably be regarded as being attribu- 
table to production from those properties, and 


(ii) the amount that would be determined under subpara- 
graph (i) for the year if the new corporation’s share of the 
income of the partnership for the fiscal periods of the part- 
nership that end in the year were determined on the basis of 
the percentage share referred to in paragraph (a). 


Aepiteasions The July 16, 2010 draft legislation (Part 1 — technical), s. 32, will add 
subsec, 66.7(10.1), applicable to amalgamations that occur after 1996. 


Technical Notes (July 2010): Subsection 66.7(10) treats a corporation as a 
successor corporation for the purposes of the successor rules in section 66.7 follow- 
ing an acquisition of control (or a change in the tax-exempt status) of the corporation. 


A rule in paragraph 66.7(10)() deems the corporation to own its percentage share of | 


the properties owned by a partnership of which it was a member at the time of the 
acquisition of control, This “look-through rule” permits the deduction of resource 
expenses against income from, and proceeds of disposition of, the properties owned 
by the partnership at the time of the acquisition of control. No similar rule currently 
exists which would allow a new corporation formed on an amalgamation (other than 
an amalgamation to which subsection 87(2.1) applies) to deduct resource expenses 
against income from properties owned by a partnership in which a predecessor cor- 
poration was a member at the time of the amalgamation. 


New subsection 66.7(10.1) applies to an amalgamation to which valieateon 87(1.2) 
does not apply and provides a look-through rule similar to the rule in paragraph 
66.7(10)(j). It does so by deeming the predecessor corporation to have owned a por- 
tion of the properties owned by a partnership immediately before the amalgamation 
and to have disposed of them to the new corporation formed on the amalgamation, 
Thus, subsection 66.7(10.1) allows a new corporation, to the extent permitted under 
subsections 66.7(1) to (5), to deduct from the resource pools of the predecessor cor- 
poration, amounts relating to the new corporation’s share of the income from proper- 
ties owned by a partnership in which a predecessor corporation was a member at the 
time of the amalgamation. New SuDRPOHO 66. 7(10. 1) applies to ranmearseeetird that 
occur after 1996. 


Letter from Dept. of Finance, Dec. 22, 1999: 
Dear [xxx] 


This is in reply to. your letter of September 23, 1999 to me with regard to a technical . 


deficiency in the successor rules. I also acknowledge your letter of December 6, 1999 
to Simon Thompson providing further detail on the same matter. © 


You have described a case where Parentco owns approximately 85. per cent of the. 


shares of the capital stock of Subco. Parentco and Subco amalgamate to form Newco. 
We understand that, immediately before the amalgamation, Subco owned Canadian 
resource property in its own right and that Subco also i isa phe of a partnership 
that owns Canadian resource properties. ] 


Your technical analysis, with which we agree, is that subsection’ 87(1.2) of the In- 
come Tax Act does not apply because Subco is not a “subsidiary wholly-owned cor- 
poration” of Parentco. Newco would be viewed as acquiring property from Subco for 


‘is referred to — 
in this subsection as a “predecessor corporation”) to form one cor-— 
Pp 
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(11) Idem — Where, at any time, 


(a) control of a taxpayer that is a corporation has been acquired 
by a person or group of persons, or 


(b) a taxpayer has disposed of all or substantially all of the tax- 
payer’s Canadian resource properties or foreign resource 
properties, 


and, before that time, the taxpayer or a partnership of which the 
taxpayer was a member acquired a property that is a Canadian re- 
source property, a foreign resource property or an interest in a part- 
nership and it may reasonably be considered that one of the main 
purposes of the acquisition was to avoid any limitation provided in 
subsection 29(25) of the Income Tax Application Rules or any of 
subsections (1) to (5) on the deduction in respect of any expenses 
incurred by the taxpayer or a corporation referred to as a transferee 
in paragraph (10)(g) or (h), the taxpayer or the partnership, as the 
case may be, shall be deemed, for the purposes of applying those 
subsections to or in respect of the taxpayer, not to have acquired the 
property. 

Related Provisions: 87(2)(j.6) — Amalgamations — continuing _ corporation; 
139.1(18) — Holding corporation deemed not to acquire control of insurer on. demutu- 
alization; 249(4) — Deemed year end where change of control occurs; 256(6)—(9) — 
Whether control acquired. See also at end of s. 66.7. 
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(12) Reduction of Canadian resource expenses — Where in 
a taxation year an original owner of Canadian resource properties 
disposes of all or substantially all of the original owner’s Canadian 
resource properties to a particular corporation in circumstances in 
which subsection 29(25) of the Income Tax Application Rules or 
subsection (1), (3), (4) or (5) applies, 


(a) the Canadian exploration and development expenses incurred 
by the original owner before that owner so disposed of the 
properties shall, for the purposes of this subdivision, be deemed 
after the disposition not to have been incurred by the original 
owner except for the purposes of making a deduction under sub- 
section 66(1) or (2) for the year and of determining the amount 
that may be deducted under subsection (1) by the particular cor- 
poration or by any other corporation that subsequently acquires 
any of the properties; 


(b) in determining the cumulative Canadian exploration expense 
of the original owner at any time after the time referred to in 
subparagraph (3)(a)(i), there shall be deducted the amount 
thereof determined immediately after the disposition; 


(b.1) for the purposes of paragraph (3)(a), the cumulative Cana- 
dian exploration expenses of the original owner determined im- 
mediately after the disposition that was deducted or required to 
be deducted under subsection 66.1(2) or (3) in computing the 
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original owner’s income for the year shall be deemed to be equal 
to the lesser of 


(i) the amount deducted under paragraph (b) in respect of the 
disposition, and 


(ii) the amount, if any, by which 


(A) the specified amount determined under paragraph 
(12.1)(a). in respect of the original owner for the year 


exceeds 


(B) the total of all amounts each of which is an amount 
determined under this paragraph in respect of any disposi- 
tion made by the original owner before the disposition 
and in the year; 


(b.2) for greater certainty, any amount (other than the amount 
determined under paragraph (b.1)) that was deducted or required 
to be deducted under subsection 66.1(2) or (3) by. the original 
owner for the year or a subsequent taxation year shall, for the 
purposes of paragraph (3)(a), be deemed not to. be in respect of 
the cumulative Canadian exploration expense of the original 
owner determined immediately after the disposition; 


(c) in determining the cumulative Canadian development ex- 
pense of the original owner at any time after the time referred to 
in clause (4)(a)(i)(A), there shall be deducted the amount thereof 
determined immediately after the disposition; 


(c.1) for the purpose of paragraph (4)(a), the cumulative Cana- 
dian development expense of the original owner determined im- 
mediately after the disposition that was deducted under subsec- 
tion 66.2(2) in computing the original owner’s income for the 
year shall be deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (c) in respect of the 
disposition, and 


(ii) the amount, if any, by which 


(A) the specified amount determined under paragraph 
(12.1)(b) in respect. of the original owner for the year 


exceeds 


(B) the total of all amounts determined under this para- 
graph in respect of any dispositions made by the original 
owner before the disposition and in the year; 


(c.2) for greater certainty, any amount (other than the amount 
determined under paragraph (c.1)) that. was deducted under sub- 
section 66.2(2) by the original owner for the year or a subse- 
quent taxation year shall, for the purpose of paragraph (4)(a), be 
deemed not to be in respect of the cumulative Canadian develop- 
ment expense of the original owner determined immediately af- 
ter the disposition; 


(d) in determining the cumulative Canadian oil and gas property 
expense of the original owner at any time after the time referred 
to in subparagraph (5)(a)(i), there shall be deducted the amount 
thereof determined immediately after the disposition; 


(d.1) for the purpose of paragraph (5)(a), the cumulative Cana- 
dian oil and gas property expense of the original owner deter- 
mined immediately after the disposition that was deducted under 
subsection 66.4(2) in computing the original owner’s income for 
the year shall be deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (d) in respect of the 
disposition, and 
(ii) the amount, if any, by which 
(A) the specified amount determined under paragraph 
(12.1)(c) in respect of the original owner for the year 
exceeds 


(B) the total of all amounts determined under this para- 
graph in respect of any dispositions made by the original 
owner before the disposition and in the year; 


(d.2) for greater certainty, any amount (other than the amount 
determined under paragraph (d.1)) that was'deducted under sub- 
section 66.4(2) by the original owner for the year or a subse- 
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quent taxation year shall, for the purpose of paragraph (5)(a), be 
deemed not to be in respect of the cumulative Canadian oil and 
gas property expense of the original owner determined immedi- 
ately after the disposition; and 


(e) the drilling and exploration expenses, including all general 
geological and geophysical expenses, incurred by the original 
owner before 1972 on or in respect of exploring or drilling for 
petroleum or natural gas in Canada and the prospecting, explora- 
tion and development expenses incurred by the original owner 
before 1972 in searching for minerals in Canada shall, for the 
purposes of section 29 of the Income Tax Application Rules, be 
deemed after the disposition not to have been incurred by the 
original owner except for the purposes of making a deduction 
under that section for the year and of determining the amount 
that may be deducted under subsection 29(25) of that Act by the 
particular corporation or any other corporation that subsequently 
acquires any of the properties. 


Related Provisions: 66.1(6)“cumulative Canadian exploration expense’M — Re- 
duction in CCEE; 66.2(5)“cumulative Canadian development expense”O — Reduction 
in CCDE; 66.4(5)“cumulative Canadian oil and gas property expense” — Reduction 
in CCOGPE. See Related Provisions and Definitions at end of s. 66.7. 


History: Paras. 66.7(12)(b.1) and (b.2) amended by 1994, c. 8, subsec. 8(3), applicable 
to taxation years ending after December 2, 1992. Paras. (b.1) and (b.2) formerly read: 


(6.1) for the purpose of paragraph (3)(a), the: cumulative Canadian exploration 
expense of the original owner determined immediately after the disposition that 
was deductible under subsection-66.1(2) or deducted under subsection 66.1(3) in 
computing the original owner’s income for the year shall be deemed to be equal 
to the lesser of 


(i) the amount deducted under paragraph (b) in respect of the disposition, 
and 


(ii) the amount, if any, by which 


(A) the specified amount determined under paragraph (12.1)(a) in re- 
spect of the original owner for the year 


exceeds 


(B) the total of all amounts determined under this paragraph in respect 
of any dispositions made by the original owner before the disposition 
and in the year; 


(b.2) for greater certainty, any amount (other than the amount determined under 
paragraph (b.1)) that was deductible under subsection 66.1(2) or deducted under 
subsection 66.1(3) by the original owner for the year or a subsequent taxation 
year shall, for the purpose of paragraph (3)(a), be deemed not to be in respect of 
the cumulative Canadian exploration expense of the original owner determined 
immediately after the disposition; 


That portion of subsec. 66.7(12) preceding para. (a) amended to substitute “in a taxa- 
tion year” for “in a taxation year and after June 5, 1987”, para. 66.7(12)(b) substituted, 
and paras. (b.1), (b.2), (c.1), (c.2), (d.1), (d.2) added by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 42(11) to (15), applicable with respect to dispositions occurring in taxation 
years commencing on or-after December 17, 1991 to the amending legislation and with 
respect to a disposition of a property made by a taxpayer in a taxation year ending after 
February 17, 1987 and commencing before December 17, 1991, where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes December 17, 1991, acquired the property or any. other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for those subsecs., would-be entitled to deduct an amount under subsec. 
66.7(3), (4) or (5S) in respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with the Minister of National Revenue on or before 
the day that was 180 days after the end-of the taxpayer’s taxation year that included 
December 17, 1991; and, 


(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election, and 


(d) where the taxpayer so elected in respect of a disposition, a designation under cl. 
66.7(12.1)(a)G)(B), (b)(@)(B) or (c)G)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with the Minister of National 
Revenue. on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991. 


Para. 66.7(12)(b) formerly read: 


(b) in determining the cumulative Canadian exploration expense of the original 
owner at any time after the time referred to in subparagraph (3)(a)(i), there shall 
be deducted the amount, if any, by which the amount thereof determined imme- 
diately after the disposition exceeds the amount claimed by the original owner 
under subsection 66.1(2) or (3) for the year; 


S. 66.7(12.1) 


(12.1) Specified amount — Where in a taxation year an original 
owner of Canadian resource properties disposes of all or substan- 
tially all of the original owner’s Canadian resource properties in cir- 
cumstances in which subsection (3), (4) or (5) applies, | 


(a) the lesser of 
(i) the total of all amounts each of which is the amount, if 
any, by which 
(A) an amount deducted under paragraph (12)(b) in re- 
spect of a disposition in the year by the original owner 


exceeds 


(B) the amount, if any, designated by the original owner 
in prescribed form filed with the Minister within 6 
months after the end of the year in respect of an amount 
determined under clause (A), and 


(i1) the total of 


(A) the amount claimed under subsection 66.1(2) or (3) 
by the original owner for the year, and 


(B) the amount that would, but for paragraph 66.1(1)(c), 
be determined under subsection 66.1(1) in respect of the 
original owner for the year 


is the specified amount in respect of the original owner for the 
year for the purposes of clause (12)(b.1)(ii)(A) and of determin- 
ing the value of E.1 in the definition “cumulative Canadian ex- 
ploration expense” in subsection 66.1(6); 


(b) the lesser of 
(i) the total of all amounts each of which is the amount, if 
any, by which 
(A) an amount deducted under paragraph (12)(c) in re- 
spect of a disposition in the year by the original owner 


exceeds 


(B) the amount, if any, designated by the original owner 
in prescribed form filed with the Minister within 6 
months after the end of the year in respect of an amount 
determined under clause (A), and 


(ii) the total of 


(A) the amount claimed under subsection 66.2(2) by the 
original owner for the year, and 


(B) the amount that would, but for paragraph 66.2(1)(d), 
be determined under subsection 66.2(1) in respect of the 
original owner for the year 


is the specified amount in respect of the original owner for the 
year for the purposes of clause (12)(c.1)(ii)(A) and of determin- 
ing the value of D.1 in the definition “cumulative Canadian de- 
velopment expense” in subsection 66.2(5); and 


(c) the lesser of 


(i) the total of all amounts each of which is the amount, if 
any, by which 
(A) an amount deducted under paragraph (12)(d) in re- 
spect of a disposition in the year by the original owner 


exceeds 


(B) the amount, if any, designated by the original owner 
in prescribed form filed with the Minister within 6 
months after the end of the year in respect of an amount 
determined under clause (A), and 


(11) the total of 


(A) the amount claimed under subsection 66.4(2) by the 
original owner for the year, and 


(B) the amount that would, but for paragraph 66.4(1)(c), 
be determined under subsection 66.4(1) in respect of the 
original owner for the year 


is the specified amount in respect of the original owner for the 
year for the purposes of clause (12)(d.1)(ii)(A) and of determin- 
ing the value of D.1 in the definition “cumulative Canadian oil 
and gas property expense” in subsection 66.4(5). 
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Related Provisions: 66.1(1)— Amount to be included in income; 66.1(2)(b) — 
Deduction for principal-business corporation; 66.1(3)(b) — Expenses of other taxpay- 
ers; 66.1(6)cumulative Canadian exploration expense”E.1 — addition to CCEE; 
66.2(2)(a) — Deduction for CCDE; 66.2(5)cumulative Canadian development ex- 
pense’”’D.1 — Addition to CCDE; 66.4(1)(c) — Recovery of costs; 66.4(2)(a)(i) — De- 
duction for CCOGPE; 66.4(5)“cumulative Canadian oil and gas property ex- 
pense”’D.1 — addition to CCOGPE. ; 


History: Subsec. 66.7(12.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 42(11) 
to (15), applicable to dispositions occurring in taxation years commencing on or after 
December 17, 1991 to the amending legislation and with respect to a disposition of a 
property made by a taxpayer in a taxation year ending after February 17, 1987 and 
commencing before December 17, 1991, where 


(a) the taxpayer, and 


(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes December 17, 1991, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for those subsecs. would be entitled to deduct an amount under subsec. 66.7(3), 
(4) or (5) in respect of an expense incurred by the taxpayer, 


so elected by notice in writing filed with the Minister of National Revenue on or before 
the day that was 180 days after the end of the taxpayer’s taxation year that included 
December 17, 1991; and, 


(c) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election, and 

(d) where the taxpayer so elected in respect of a disposition, a designation under cl. 
66.7(12.1)(a)(i)(B), (b)(i)(B) or (c)G)(B) in respect of the disposition shall be 
deemed to have been filed as required if it was filed with the Minister of National 
Revenue on or before the day that was 180 days after the end of the taxpayer’s 
taxation year that included December 17, 1991. 


Forms: T1046: Designation of resource amount by an original owner. 


(13) Reduction of foreign resource expenses — Where after 
June 5, 1987 an original owner of foreign resource properties dis- 
poses of all or substantially all of the original owner’s foreign re- 
source properties to a particular corporation in circumstances in 
which subsection (2) applies, the foreign exploration and develop- 
ment expenses incurred by the original owner before that owner so 
disposed of the properties shall be deemed after the disposition not 
to have been incurred by the original owner except for the purposes 
of determining the amounts that may be deducted under that subsec- 
tion by the particular corporation or any other corporation that sub- 
sequently acquires any of the properties. 


Related Provisions: See at end of s. 66.7. 


(13.1) Reduction of foreign resource expenses — Where in 
a taxation year an original owner of foreign resource properties in 
respect of a country disposes of all or substantially all of the origi- 
nal owner’s foreign resource properties in circumstances to which 
subsection (2.3) applies, 


(a) in determining the cumulative foreign resource expense of 
the original owner in respect of the country at any time after the 
time referred to in subparagraph (2.3)(a)(i), there shall be de- 
ducted the amount of that cumulative foreign resource expense 
determined immediately after the disposition; and 


(b) for the purpose of paragraph (2.3)(a), the cumulative foreign 
resource expense of the original owner in respect of the country 
determined immediately after the disposition that was deducted 
under subsection 66.21(4) in computing the original owner’s in- 
come for the year is deemed to be equal to the lesser of 


(i) the amount deducted under paragraph (a) in respect of the 
disposition, and 
(ii) the amount, if any, by which 

(A) the specified amount determined under’ subsection 


(13.2) in respect of the original owner and the country for 
the year 


exceeds 


(B) the total of all amounts determined under this para- 
graph in respect of another disposition of foreign resource 
property in respect of the country made by the original 
owner before the disposition and in the year. 
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Related Provisions: 66.21(1)“cumulative foreign resource expense’’J; 66.7(15.1) — 
Parallel rule for predecessor owner; 248(1)“foreign resource property” — Meaning of 
foreign resource property in respect of a country. ) 


History: Subsec. 66.7(13.1) added by 2001, c. 17, subsec. 49(8), applicable to taxation 
years that begin after 2000. 


(13.2) Specified amount — foreign resource expenses — 
Where in a taxation year an original owner of foreign resource 
properties in respect of a country disposes of all or substantially all 
of the original owner’s foreign resource properties in circumstances 
to which subsection (2.3) applies, the specified: amount in respect of 
the country and the original owner for the year for the purposes. of 
clause (13.1)(b)(ii)(A) and of determining the value of D in the def- 
inition “cumulative foreign resource. expense’, in. subsection 
66.21(1);is the lesser of 


(a) the total of all amounts each of which is the amount, if any, 
by which 


(i) an amount deducted under paragraph (13.1)(a) in respect 
of a disposition in the year by the original owner of foreign 
resource property in respect of the country 


exceeds 


(ii) the: amount, if any, designated by the original owner in 
prescribed form filed with the Minister within six months af- 
ter the end of the year in respect of an amount described 
under subparagraph (i), and 


(b). the total of 


(i) the amount claimed under subsection 66.21(4) by the orig- 
inal owner in respect of the country for the year, and 


(ii) the amount that would, but for paragraph 66.21(3)(c), be 
determined under subsection 66.21(3) in respect of the coun- 
try and the original owner for the year. 


Related Provisions: 66.21(1)“adjusted cumulative foreign resource expense”; 
66.21(1)“cumulative foreign resource expense”D; 66.21(3)(c) — Deduction. 


History: Subsec. 66.7(13.2) added by 2001, c. 17, subsec. 49(8), applicable to taxation 
years that begin after 2000. 


(14) Disposal of Canadian resource properties — Where in 
a taxation year a predecessor owner of Canadian resource properties 
disposes of Canadian resource properties to a corporation in cir- 
cumstances in which subsection 29(25) of the Income Tax Applica- 
tion Rules or subsection (1), (3), (4) or (5) applies, 


(a) for the purposes of applying any of those subsections to the 
predecessor owner in respect of its acquisition of any Canadian 
resource property owned by it immediately before the disposi- 
tion, it shall be deemed, after the disposition, never to have ac- 
quired any such properties except for the purposes of 


(i) determining‘ an amount deductible under subsection (1) or 
(3) for the year, . 


(ii) where the predecessor owner and the, corporation dealt 
with each other at arm’s length at the time of the disposition 
or the disposition was by way of an amalgamation or merger, 
determining an amount deductible under subsection (4) or (5) 
for the year, and 


(iii) determining the amount for F in the definition “cumula- 
tive Canadian development expense’”’ in subsection 66.2(5), 
the amounts for paragraphs (a) and (b) in the description of L 
in that definition and the amount for F in the definition “cu- 
mulative Canadian oil and gas property expense” in subsec- 
tion 66.4(5); and 


(b) where the corporation or another corporation acquires any of 
the properties on or after the disposition in circumstances in 
which subsection (4) or (5) applies, amounts that become receiv- 
able by the predecessor owner after the disposition in respect of 
Canadian resource properties retained by it at the time of the 
disposition shall, for the purposes of applying subsection (4) or 
(5) to the corporation or the other corporation in respect of the 

- acquisition, be deemed not to have become receivable by the 
predecessor owner. 


S. 66.7(15.1)(b) 


Related Provisions: 66.6 — Canadian resource properties acquired from exempt 
person. See also at end of s. 66.7. 


History: Subsec. 66.7(14) substituted by 1994, c. 21, subsec. 31(4), applicable to dis- 
positions occurring in taxation years ending after February 17, 1987. That subsec.. for- 
merly read: 


(14) Where in a taxation year a predecessor owner of Canadian resource proper- 
ties disposes’ of all or substantially all of its Canadian resource properties to’a 
corporation in circumstances in which subsection 29(25) of the Income Tax Ap- 
plication Rules or subsection (1), (3), (4) or (5) applies, for the purposes of ap- 
plying any of those subsections to the predecessor owner in respect of its acqui- 
sition of any of those properties, it shall be deemed, after the disposition, never 
to have acquired the properties except for the purposes of 


(a) determining an amount deductible under subsection (1) or (3) for the 
year; and i 


(b) where the predecessor owner and the corporation dealt with each other at 
arm’s length at the time of the disposition or the disposition was by way of 
an amalgamation or merger, determining an amount deductible under sub- 
section (4) or (5) for the year. 


Subsec. 66.7(14) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 42(16), appli- 
cable to dispositions occurring in taxation years ending after February 17, 1987. Sub- 
sec. 66.7(14) formerly read: : 


(14) Where, in a taxation year and after June 5, 1987, a predecessor owner of 
Canadian resource properties disposes of all or substantially all of its Canadian 
resource properties to a corporation in circumstances in which subsection 29(25) 
of the Income Tax Application Rules or subsection (1), (3), (4) or (5) applies, for 
the purposes of applying.any of those subsections to the predecessor owner in 
respect of its acquisition of any of those properties, it shall be deemed, after the 
disposition, never to have acquired the properties except for the purposes of 
making a deduction under subsection (1) or (3) for the year. 


(15) Disposal of foreign resource properties — Where after 
June 5, 1987 a predecessor owner of foreign resource properties 
disposes of all or substantially all of its foreign resource properties 
to a corporation in circumstances in which subsection (2) applies, 
for the purpose of applying that subsection to the predecessor. owner 
in respect of its acquisition of any of those properties (or other for- 
eign resource properties retained by it at the time of the disposition 
which were acquired by it in circumstances in which subsection (2) 
applied), it shall be deemed, after the disposition, never to have ac- 
quired the properties. 


Related Provisions: See at end of s. 66.7. 


History: Subsec. 66.7(15) substituted by 1994, c. 21, subsec. 31(4), applicable to taxa- 
tion years ending after February 17, 1987. That subsec. formerly read: 


(15) Where after June 5, 1987 a predecessor owner of foreign resource properties 
disposes of all or substantially all of its-foreign resource properties to a corpora- 
tion in circumstances in which subsection (2) applies, for the purposes of apply- 
ing that subsection to the predecessor owner in respect of its acquisition of any 
of those properties, it shall be deemed, after the disposition, never to have ac- 
quired the properties. 


(15.1) Disposal of foreign resource properties — subsec. 
(2.3) —. Where in a taxation year a predecessor owner of foreign 
resource properties disposes of foreign resource properties.to a cor- 
poration in circumstances to which subsection (2.3) applies, 


(a) for the purpose of applying that subsection to the predecessor 
Owner in respect of’ its acquisition of, any foreign resource 
properties owned by it immediately before the disposition, it is 
deemed, after the, disposition, never to have acquired any such 
properties except for the purposes of 


(i) where the predecessor owner and the corporation dealt 
with each other at arm’s length at the time. of the disposition 
or the disposition was by way of an amalgamation or merger, 
determining an amount deductible under subsection (2.3) for 
the year, and 


(ii) determining the value of F in the definition “cumulative 
foreign resource expense” in subsection 66.21(1); and 


(b) where the corporation or another corporation acquires any of 
the properties on or after the disposition in circumstances to 
which subsection (2.3) applies, amounts that become receivable 
by the predecessor owner after the disposition in respect of for- 
eign resource properties retained by it at the time of the disposi- 
tion are, for the purposes of applying subsection (2.3) to the cor- 
poration or the: other corporation in respect of the acquisition, 
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deemed: not to have become receivable by the predecessor 
owner. 


Related Provisions: 66.7(13.1) — Parallel rule for original owner. 


History: Subsec. 66.7(15.1) added by 2001, c. 17, subsec. 49(9), applicable to taxation 
years that begin after 2000. 


(16) Non-successor acquisitions — Where at any time a Ca- 
nadian resource property or a foreign resource property is acquired 
by a person in circumstances in which none of subsection 29(25) of 
the Income Tax Application Rules and subsections (1) to (5) apply, 
every person who was an original owner or predecessor owner of 
the property by reason of having disposed of the property before 
that time shall, for the purpose of applying those subsections to or 
in respect of the person or any other person who after that time ac- 
quires the property, be deemed after that time not to be an original 
owner or predecessor owner of the property by reason of having 
disposed of the property before that time. 


_ Proposed Amendment. — 66. 7(4 oF 


(16) Non-successor acquisitions — Where at any aime a ‘Ga 
nadian resource property or a foreign resource property is ac-_ 
quired by a person in circumstances in which none of subsections 
(1) to (5), nor subsection 29(25) of the Income Tax Application 
Rules, apply, every person who was an original owner or prede- 
cessor owner of the property before that time is, for the purpose of 
applying those subsections to or in respect of the person or any 
other person who after that time acquires the property, deemed 
after that time not to be an original owner or bec tse fad owner of 
the property before that time. — 

Application: The November 5, 2010 draft legislation (misc. technical), s s. 10, will 
amend subsec. 66.7(16) to read as above, niga to whee pana after ee : 
vember 5, 2010. i 
Technical Notes: Subsection 66.706) provides that where a particular Canadian 
resource property or foreign resource property is acquired by a person in circum- 
stances in which the successor rules do not apply, every person who was an original 
owner or predecessor owner of the property by reason of having previously disposed 
of the property shall, for the purposes of applying the successor rules to future own- 
ers of the property, be treated as never having been an original owner or predecessor 
owner of the property. Thus, the income from such properties thereafter will not 
qualify any expenses of a predecessor or oxiginal owner for a deduction in the hands 
of a successor. : 

The subsection is amended by removing the phrase “by reason of having previously 
disposed of the property,” to ensure that the rule applies to all dispositions of re- 
source properties. As well, the reference to “shall be deemed” is replaced by “is 
deemed” to reflect the current drafting style. 


Related Provisions: See at end of s. 66.7. 


(17) Restriction on deductions — Where in a particular taxa- 
tion year and before June 6, 1987 a person disposed of a Canadian 
resource property or a foreign resource property in circumstances in 
which any of subsection 29(25) of the Income Tax Application 
Rules and subsections (1) to (5) applies, no deduction in respect of 
an expense incurred before the property was disposed of may be 
made under this section or section 66, 66.1, 66.2 or 66.4 by the 
person in computing the person’s income for a taxation year subse- 
quent to the particular taxation year. 


(18) Application of interpretation provisions — The defini- 
tions in subsection 66(15) and sections 66.1 to 66.4 apply in this 
section. 

Origin of subsec. 66.7(18): R.S.C. 1985, c. 1 (Sth Supp.). 


History: Subsec. 66.7(18) amended by 2001, c. 17, subsec. 49(10), applicable to taxa- 
tion years that begin after 2000. It formerly read: 


(18) Application of subsec. 66(15) — The definitions in subsection 66(15) ap- 
ply to this section. 


Related Provisions [s. 66.7]: 66(5) — Dealers; 66(18) — Members of partnerships; 
66.1(6) — Canadian exploration expense; 66.8(1)— Resource expenses of limited 
partners; 87(1.2) — Amalgamation — new corporation deemed continuation of prede- 
cessor, 88(1.5) — Windup — parent continuation of subsidiary. 

Definitions [s. 66.7]: “acquired” — 256(7)-(9); “amount” — 248(1); “arm’s 
length” — 251(1); “business” — 248(1); “Canada” — 255; “Canadian development 
expense” — 66.2(5), 248(1); “Canadian exploration and development expense” — 
66(15), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Canadian oil and 
gas property expense” — 66.4(5), 248(1); “Canadian resource property’ — 66(15), 
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66.7(18), 248(1); “carrying on business” — 253; “control” — 256(6)—(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cumulative foreign resource expense” — 
66.21(1), 66.7(18); “disposition” — 248(1); “expense” — 66(15), 66.7(18); “fiscal pe- 
riod” — 249(2), 249.1; “foreign exploration and development expenses” — 66(15), 
248(1); “foreign resource expense” — 66.21(1), 248(1); “foreign resource pool ex- 
pense” — 248(1); “foreign resource property” — 66(15), 248(1); “foreign resource 
property in respect of’, apnerals, “Minister” — 248(1); “month” — Interpretation Act 
35(1); “oil or gas well”, ”, “prescribed”, “property” — 248(1); “resident in 


“person”, 
Canada” — 250; “specified amount” — 66.7(12.1), (13.2); “specified foreign explora- 


tion and development expense” — 66(15); “subsidiary wholly-owned corporation” — 
248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “writing” — Interpretation Act 35(1). \ 


Interpretation Bulletins [s. 66.7]: IT-126R2: Meaning of winding-up. 


66.8 (1) Resource expenses of limited partner — Where a 
taxpayer is a limited partner of a partnership at the end of a fiscal 
period of the partnership, the following rules apply: 


(a) determine the amount, if any, by which 


(i) the total of all amounts each of which is the taxpayer’s 
share of 


(A) the Canadian oil and gas property expenses (in this 
subsection referred to as “property expenses’), 


(B) the Canadian development expenses (in this subsec- 
tion referred to as “development expenses’’), 


(C) the Canadian exploration expenses (in this subsection 
referred to as “exploration expenses”), 


(D) the foreign resource expenses in respect of a country 
(in this subsection referred to as “country-specific foreign 
expenses’), or 


(E) the foreign exploration and development expenses (in 
this subsection referred to as “global foreign expenses’’), 


incurred by the partnership in the fiscal period determined 
without reference to this subsection 


exceeds 
(11) the amount, if any, by which 


(A) the taxpayer’s at-risk amount at the end of the fiscal 
period in respect of the partnership 


exceeds 
(B) the total of 


(1) the amount required by subsection 127(8) in re- 
spect of the partnership to be added in computing the 
investment tax. credit of the taxpayer in respect of the 
fiscal period, and 


(II) the taxpayer’s share of any losses of the partner- 
ship for the fiscal period from a farming business; 


(b) the amount determined under paragraph (a) shall be applied 
(i) first to reduce the taxpayer’s share of property expenses, 


(ii) if any remains unapplied, then to reduce the taxpayer’s 
share of development expenses, 


(iii) if any remains unapplied, then to reduce the taxpayer’s 
share of exploration expenses, 


(iv) if any remains unapplied, then to reduce (in the order 
specified by the taxpayer in writing filed with the Minister on 
or before the taxpayer’s filing-due date for the taxpayer’s 
taxation year in which the fiscal period ends or, where no 
such specification is made, in the order determined by the 
Minister) the taxpayer’s share of country-specific foreign ex- 
penses, and 


(v) if any remains unapplied, then to reduce the taxpayer’s 
share of global foreign expenses, 


incurred by the partnership in the fiscal period; and 


(c) for the purposes of subparagraph 53(2)(c)(ii), sections 66 to 
66.7, subsection 96(2.1) and section 111, the taxpayer’s share of 
each class of expenses described in subparagraph (a)(i) incurred 
by the partnership in the fiscal period shall be deemed to be the 
amount by which the taxpayer’s share of that class: of expenses 
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as determined under subparagraph (a)(i) exceeds the amount, if 
any, that was applied under paragraph (b) to reduce the’ tax- 
payer’s share of that class of expenses. 


(2) Expenses in following fiscal period — For the purposes of 
subparagraph (1)(a)(i), the amount by which a taxpayer’s share of a 
class of expenses incurred by a partnership is reduced under para- 
graph (1)(b) in respect of a fiscal period of the partnership shall be 
added to the taxpayer’s share, otherwise determined, of that class of 
expenses incurred by the partnership in the immediately following 
fiscal period of the partnership. 


(3) Interpretation — In this section, 


(a) the expressions “at-risk amount” of a taxpayer in respect of a 
partnership and “limited partner” of a partnership haye the 
meanings assigned by subsections 96(2.2) and (2. 4), Tespec- 
tively, except that, with respect to the definition “limited part- 
ner’, the definition “exempt interest” in subsection 96(2.5) shall 
be read as though the reference therein to 


(i) “February 25, 1986” were a reference to “June 17, 1987”, 
(ii) “February 26, 1986” were a reference to “June 18, 1987”, 
(iii) “January 1, 1987” were a reference to “January 1, 1988”, 


(iv) “June 12, 1986” were a reference to “June 18, 1987’, 
and 


(v) “prospectus, preliminary prospectus or registration state- 
ment” were read as “prospectus, preliminary prospectus, re- 
gistration statement, offering memorandum. or notice that is 
required to be filed before any distribution, of securities may 
commence”; 
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(b) a reference to a taxpayer who is a member of a particular 
partnership shall include a reference to another partnership that 
is a member of the particular partnership; and 


| (c) a taxpayer’s share of Canadian development expenses or Ca- 


nadian oil and gas property expenses incurred. by a partnership 
in a fiscal period\in respect of which the taxpayer has elected in 
respect of the share under paragraph (f) of the definition “Cana- 
dian development expense” in subsection 66.2(5) or paragraph 
(b) of the definition “Canadian oil and gas property expense” in 


S. 66.8(3)(c) 


subsection 66.4(5), as the case may be, shall be deemed to be 
nil. 


History [s. 66.8]: Cl. 66.8(1)(a)(i)(D) and subpara. (1)(b)(iv) amended, and cl. 
(1)(a)(@)(E) and subpara. (1)(b)(v) added, by 2001, c. 17, s. 50, applicable to fiscal 
periods that begin after 2000. Cl. (D) and subpara. (iv) formerly read: 


(D) the foreign exploration and development expenses (in this subsection re- 
ferred to as “foreign expenses”), 


(iv) if any remains eee then to reduce the taxpayer’s share of foreign 
expenses, 


Para. 66.8(3)(c) added ie 1994, c. 7, Sch. VII (1993, c. 24), s. 26, applicable with 
respect to partnership fiscal periods ending after July 1990. 


Definitions [s. 66.8]: “amount”, “business” — 248(1); “Canadian development ex- 
pense” — 66.2(5), 248(1); _oanadion exploration expense” — 66.1(6), 248(1); “Cana- 
dian oil and gas property expense/-— — 66.4(5), 248(1); “country-specific foreign ex- 
penses” — 66.8(1)(a)(i)(D); “farming”, “filing-due date” — 248(1); “fiscal period” — 
249(2), 249.1; “foreign exploration and development expenses” — 66(15),.248(1); 
“global foreign expenses” — 66.8(1)(a)(i)(E); “investment tax credit” — 127(9), 
248(1); “Minister”, “share”, “property” — 248(1); “taxation year’ — 249; . “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). See also 66.8(3). 
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67. General limitation re expenses — In computing income, 
no deduction shall be made in respect of an outlay or expense in 
respect of which any amount is otherwise deductible under this Act, 
except to the extent that the outlay or expense was reasonable in the 
circumstances. 


Related Provisions: 8(9)—Employee’s aircraft costs must be reasonable; 
18(1)(a) — Expense not deductible unless for purpose of earning income; 18(1)(h) — 
Personal or living expenses disallowed; 20(1)(c) closing words — Interest deduction 
limited to reasonable amount; 247(8) — Transfer pricing rules take priority over s. 67. 


Selected Cases [s. 67]: Humphrey v. R., [2006] 3 C.T.C. 2136 (TCC) (No deduc- 
tion for repayment of embezzled funds where no tax paid on receipt); Ammar y. R., 
[2006] 3 C.T.C. 2001 (TCC) (Excessive rental expenses disallowed); Manchester 
Chivers & Associates Insurance Brokers Inc. v. R., [2005] 5 C.T.C. 2180 (TCC) (Sub- 
stantial reduction of deductible directors’ fees paid to children); Hammill y. R., [2005] 
4 C.T.C. 7 (FC); aff'd [2006] 1 C.T.C. 128 (FCA) (Provision can result in disallowance 
of part or all of deduction); Petro-Canada v. R., [2004] 3 C.T.C. 156 (FCA); leave to 
appeal to SCC refused 2004 CarswellNat 4108 (Paying more than FMV does not nec- 
essarily mean price was unreasonable); Bonin v. R., [2000] 2 C.T.C. 2011 (TCC) (Busi- 
ness existed, but expenses unreasonable); Tarantino v. R., [2000] 1 C.T.C. 3039 (TCC) 
(Expenses reasonable even where properties 100% financed); Mohammed vy. R., [1997] 
3 C.T.C. 321 (FCA) (“Reasonable expectation of profit” and “expectation of réasona- 
ble profit” not synonymous. 100% financing of project not necessarily unreasonable); 
Shell Canada Ltd. v. R., [1997] 3 C.T.C. 2238 (TCC) (New Zealand currency loans 
intended to get funds at lowest possible after-tax cost to borrower); Monga v. Canada, 
[1997] 1 C.T.C. 2529 (TCC) (Interest exceeding gross rental income was 
unreasonable); Graves v. Canada, [1990] 1 C.T.C. 357 (FCTD) (Half of expenses of 
two-car garage at taxpayer’s home where business car parked not deductible); MSS Inc. 
v. R., [1989] 2 C.T.C. 30 (FCA) (Management expenses paid to another company not 
reasonable where services already provided by taxpayer’s employees); Maduke Foods 
Ltd. v. Canada, [1989] 2 C.T.C. 284 (FCTD) (Management salaries paid to spouse and 
children reduced); Compagnie Idéal Body Inc. v. Canada, [1989] 2 C.T.C. 187 (FCTD) 
(Only $100,000 of $210,000 bonus paid to spouse inheriting controlling interest was 
reasonable); Moloney v. Canada, [1989] 1 C.T.C. 213 (FCTD); aff'd [1992] 2 C.T.C. 
226 (FCA); leave to appeal to SCC refused (May 6, 1993), Doc. 23336 [unreported] 
(Elaborate scheme found lacking in business purpose, deductions not permitted); 
Gabco Ltd. v. MNR, [1968] C.T.C. 313 (Exch.) ($56,000 paid to president’s brother 
over 15 months reasonable). 


Definitions [s. 67]: 
1.T. Application Rules: 31. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-131R2: Convention expenses; IT-178R3: 
Moving expenses; IT-357R2: Expenses of training; IT-373R2: Woodlots; IT-467R2: 
Damages, settlements and similar payments; IT-468R: Management or administration 
fees paid to non-residents; IT-521R: Motor vehicle expenses claimed by self-employed 
individuals; IT-525R: Performing artists. 


Information Circulars: 87-2R: International transfer pricing; 06-1: Income tax trans- 
fer pricing and customs valuation. 

I.T. Technical News: 12 (meals and beverages at golf clubs); 15 (Christmas parties 
and employer-paid special events); 16 (Shell case); 22 (shareholder-manager remunera- 
tion); 30 (reasonableness of shareholder/manager remuneration), 


Advance Tax Rulings: ATR-12: Retiring allowance; ATR-45: Share appreciation 
rights plan. 


“amount” — 248(1). 


Income Tax Act, Part I, Division B 


67.1 (1) Expenses for food, etc. [or entertainment] — Sub- 
ject to subsection (1.1), for the purposes of this Act, other than sec- 
tions 62, 63, 118.01 and 118.2, an amount paid or payable in re- 
spect of the human consumption of food or beverages or. the 
enjoyment of entertainment is deemed to be 50 per cent of the lesser 
of 


(a) the amount actually paid or Pavebte in respect thereof, and 


(b) an amount in respect = that would be reasonable 1 in the 
circumstances. 


Related Provisions: 8(4) — Limitation on meals of employee. 


History: The opening words of subsec. 67.1(1) amended by 2007, ¢. 35, subsec, 20(1), 
applicable to amounts that are paid, or become payable, after March 18, 2007. The 
opening words formerly read: 


(1) For the purposes of this Act, other than sections 62, 63, 118.01 and 118.2, an 
amount paid or payable in respect of the human consumption of food or bever- 
ages or the enjoyment of entertainment is deemed to be 50% of the lesser of 


Subsec. 67.1(1) amended by 2006, c. 4, s. 54, applicable to 2005 et seq. The subsec. 
formerly read: 


(1) For the purposes of this Act, other than sections 62, 63 and 118.2, an amount 
paid or payable in respect of the human consumption of foodior beverages or the 
enjoyment of entertainment shall be deemed to be 50% of the lesser of 


(a) the amount actually paid or payable in respect thereof, and 


(b) an amount in respect thereof that would be reasonable in the 
circumstances. 


The opening words of subsec. 67.1(1) amended by 1995, c. 3, s. 17, to substitute 
“50%” for “80%”, applicable to expenses incurred after February 21, 1994 in respect of 
food and beverages consumed and entertainment enjoyed after February 1994. 


Selected Cases [subsec. 67.1(1)]: Pink Elephant Inc. v. R., [2012] 1 C.T.C. 2169 
(TCC) (Meals supplied in course of public education programs provided for compensa- 
tion not subject to limitation); Stapley v, R., [2006] 3 C.T.C. 188 (FCA); rev’ g [2005] 4 
C.T.C. 2200 (TCC) (Personal hire ae! by taxpayer not necessary for provision to 
apply). 

Interpretation Bulletins: IT-504R2: Visual artists and writers; IT-518R: Food bev- 
erages and entertainment expenses; IT-525R: Performing artists. 


Information Circulars: 73-21R9: Claims for meals and lodging expenses of trans- 
port employees. 


I.T. Technical News: 12 (meals and beverages at golf clubs); 16 (Scott case). 


(1.1) Expenses for food and beverages of long-haul truck 
drivers — An amount paid or payable by a long-haul truck driver 
in respect of the consumption of food or beverages by the driver 
during an eligible travel period of the driver is deemed to be the 
amount determined by multiplying the specified percentage in re- 
spect of the amount so paid or payable by the lesser sof 


_ Proposed Amendment — 67(1. 4) opening 


a. 1) Meal expenses for. long-haul truc’ 
amount paid or payable in respect sump! 
bee bya long-haul truck driver de an eli 
of the driver is deemed to be the amount de 
fiplying the specified percentage in | respec of th am. 
or payable by eo eis of. 


(a) the amount so paid or payable, and 


(b) a reasonable amount in the circumstances. 
Related Provisions: 67,1(5) — Definitions. 


History: Subsec. 67.1(1.1) added by 2007, c. 35, subsec. 20(2), hae to amounts 
that are paid, or become payable, after March 18, 2007. 
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(2) Exceptions — Subsection (1) does not: apply to an amount 
paid or payable by a person in respect of the consumption: of food 
or beverages or the enjoyment of entertainment where the amount 


(a) is paid or payable for food, beverages or entertainment pro- 
vided for, or in expectation. of, compensation in the ordinary 
course of a business carried on by that person of providing the 
food, beverages or entertainment for compensation; 


(b) relates toa fund-raising event the’ primary purpose of which 
is to. benefit a registered charity; 


(c) is an amount for which the person is Soiipensated and the 
amount of the compensation is reasonable and specifically iden- 
tified in writing to the person paying the compensation; 


(d) is required to be included in computing any taxpayer’s in- 
come because of the application of section 6 in respect of food 
or beverages, consumed or entertainment enjoyed by the. tax- 
payer ora person with whom the taxpayer does not deal at arm’s 
length, or would be so required but for subparagraph 6(6)(a)(i1); 


(e) is an-amount that 


(i) is not paid or payable in respect of a conference, conven- 
tion, seminar or’ similar event, 


(ii) would, but for subparagraph 6(6)(a)(i), be required to be 
included in computing any taxpayer’s income for a taxation 
-year because of the application of section’6 in respect of food 
or beverages consumed or entertainment enjoyed by the tax- 
payer or a person with whom the taxpayer does not deal at 
arm’s length, and, 


(iil) is paid or payable in respect of the taxpayer’s duties per- 
formed at a work site in Canada that is 


(A) outside any urban area, as defined by the last Census 
Dictionary published by Statistics Canada before the year, 
that-has a population of at least 40,000 individuals as de- 
termined in the last census published by Statistics Canada 
before the year, and. 


(B) at least 30 kilometres from the nearest point on the 
boundary of the nearest such urban area; 


(e.1) is an amount that 


(i). is not paid. or payable in respect of entertainment or of a 
conference, convention, seminar or similar event, 


(ii), would, if this Act were read without reference to subpara- 
graph 6(6)(a)(i), be. required to be included.in computing a 
taxpayer’s income for a taxation year because of the applica- 
tion of section 6 in respect of food or beverages consumed by 
the taxpayer or by a person with whom the taxpayer does not 
deal'at arm’s length; : 


(iii) is paid or payable in respect of the taxpayer’s duties per- 
formed at a site in Canada at which the person carries on a 
construction activity or at a construction work camp Teferred 
to in subparagraph (iv) in respect of the site, and 


(iv) is paid or payable for food or beverages provided at a 
construction work camp, at which the taxpayer is lodged, that 
was constructed or installed at or near the site to provide 
_board and lodging to. employees while. they. are engaged in 
construction: services at the site; or 


(f) is in respect of one of six or fewer special events held in a 
calendar year at which the food, beverages or entertainment is 
generally available to all individuals employed by the person at 
a particular place of business of the person and consumed or en- 
joyed by those individuals. 
History: Para. 67.1(2)(e.1) added by 2002, c. 9, s. 26, applicable to amounts paid or 
payable in respect of food and beverages provided after 2001. 
Paras. 67.1(2)(d) and (e) amended and para: (f) added by. 1999, c..22, s:.20, para. (d) 
applicable to 1987 et seg. and paras. (e) and (f) applicable to expenses incurred after 
February 23, 1998. Paras. (d) and (e) formerly read: 


(d) is required to be included in computing the income of an employee of the 
person, or would be so required but for subparagraph 6(6)(a)(ii); or : 


S. 67.1(5) ‘spe 


(e) is incurred by the person for food, beverages or entertainment generally avail- 
able to all individuals employed by the person at a particular place of business of 
the person and consumed or enjoyed by such individuals. 


Para. 67.1(2)(e) substituted by 1994, c. 7, Sch. Il (1991,.c. 49), s. 43, applicable to 
taxation years ending after July 13, 1990. Para. 67.1(2)(e) formerly read: 
_(€) is incurred by the person for food, beverages or entertainment generally avail- 
able to all employees of the person at a particular location. 
Selected Cases [subsec. 67.1(2)]:, Kelowna Flightcraft Air Charter Ltd, v..R:, 
[2003].4 C.T.C. 2252 (TCC).(Full.amount of per diem allowances deductible). 


1.T. Technical News: 15 (Christmas parties and employer-paid special events). 


(3) Fees for convention, etc. — For the purposes of this sec- 
tion, where a fee paid or. payable for a conference, convention, sem- 
inar, or similar event entitles the participant to, food, beverages or 
entertainment’ (other than incidental beverages. and refreshments 
made available during the course of meetings or receptions at the 
event) and a reasonable part of the fee, determined on the: basis of 
the cost of providing the food, beverages and entertainment, is not 
identified in the account for the fee as compensation for the food, 
beverages and entertainment, $50 or such other amount as may be 
prescribed shall: be deemedto be the actual-amount paid or payable 
in respect: of food, beverages and-entertainment for each day of the 
event on which food, beverages or entertainment is provided ‘and, 
for the purposes of this Act, the fee for the event shall be deemed to 
be the actual amount of the fee minus the amount deemed by. this 
subsection to be the actual amount paid or payable for the food, 
beverages .and: entertainment. 

Related Provisions: 20(10) — Deduction for ‘convention expenses. 

Regulations: No amount other than $50 has been prescribed for purposes of 67.1(3). 


Interpretation Bulletins: IT-131R2: Convention expenses. 


(4) Interpretation — For the purposes of this section, 


(a) no amount paid or payable for travel on an airplane, train or 
bus shall be considered to be in respect of food, beverages or 
entertainment consumed or enjoyed while travelling thereon; 
and 


(b) “entertainment” includes amusement and recreation. | 


(5) Definitions — The peste definitions apply for the eee 
of this section. 


“eligible travel period” in respect of a long-haul truck driver is a 
period during which the driver is away from the municipality or 
metropolitan area where the specified place in respect of the driver 
is located for a period of at least 24 continuous hours for the pur- 
pose of driving a long-haul truck that transports goods to, or from, a 
location that is beyond a radius of 160 kilometres from the specified 
place. 


“Jong-haul truck” means a truck or a tractor that is designed for 
hauling freight and that has a gross vehicle weight rating (as that 
term is defined in subsection 2(1) of the Motor Vehicle Safety Regu- 
lations) that exceeds 11,788 kilograms. 


“long-haul truck. driver” means an individual whose. principal 
business or principal duty of employment is driving a long-haul 
truck that transports goods. 


“specified percentage” in respect of an amount paid or payable is 


(a) 60 per cent, if the amount is paid or becomes payable on or 
after March 19, 2007 and before 2008; 


(b) 65 per cent, if the amount is paid or becomes payable in 
2008; 

(c).70. per cent, if the amount is. paid or becomes payable in 
2009; 

(d) 75 per cent, ifthe amount is paid or becomes payable in 
2010; and 


(e).80 per cent, if the amount is paid or becomes payable after 
2010. 


“specified place” means, in the case of an employee, the em- 
ployer’s establishment to which the employee ordinarily reports to 
work is located and, in the case of .an individual whose principal 
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S. 67.1(5) spe 


business is to drive a long-haul truck to transport etods) the place 
where the individual resides. 

History: Subsec. 67.1(5) added by 2007, c. 35, subsec. 20(3), applicable to amounts 
that are paid, or become payable, after March 18, 2007. 

Selected Cases [s. 67.1]: Smith v. Canada, [2005] 4 C.T.C. 97 (BC SC) (Provision 
not unconstitutional as discriminatory); Installations GMR Inc. v. R. (2003), [2004] 4 
C.T.C. 2433 (TCC) (English version of Act better reflected parliamentary intention); 
Racco Industrial Roofing Ltd. v. R., [1997] 2 C.T.C. 3055 (TCC) (Limitation does not 
apply to per diem amount paid to employee; ejusdem generis rule suggests that en- 
tertainment must also be involved). 


Definitions [s. 67.1]: “amount”, “business” — 248(1); “calendar year” — Interpreta- 


tion Act 37(1)(a); “eligible travel period” — 67.1(5); “employee”, “employer”, “em- 
ployment” — 248(1); “entertainment” — 67.1(4)(b); “individual” — 248(1); “long- 
haul truck”, “long-haul truck driver” — 67.1(5); “person”, “prescribed”, “registered 
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charity” — 248(1); “specified percentage’, 
Interpretation Act 35(1). 


specified place” — 67.1(5); “writing” — 


Interpretation Bulletins: IT-518R: Food, beverages and entertainment expenses; IT- 
522R: Vehicle, travel and sales expenses of employees; IT-533: Interest deductibility 
and related issues. 


67.2 Interest on money borrowed for passenger vehicle — 
For the purposes of this Act, where an amount is paid or payable for 
a period by a person in respect of interest on borrowed money used 
to acquire a passenger vehicle or on an amount paid or payable for 
the acquisition of such a vehicle, in computing the person’s income 
for a taxation year, the amount of interest so paid or payable shall 
be deemed to be the lesser of the actual amount paid or payable and 
the amount determined by the formula 
A 


aoe 


where 
A is $250 or such other amount as may be prescribed; and 


B_ is the number of days in the period in respect of which the inter- 
est was paid or payable, as the case may be. 


Related Provisions: 8(1)(j) — Automobile and aircraft costs; 20(1)(c) — Interest 
deductible; 20(1)(d) — Compound interest deductible; 67.4 — More than one owner or 
lessor. 


History: S. 67.2 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 44, applicable to 
taxation years and fiscal periods commencing after June 17, 1987 that end after 1987. 
S. 67.2 formerly read: 


67.2 Interest on money borrowed for passenger vehicle — For the purposes 
of this Act, where an amount in respect of interest is payable by a person on 
borrowed money used to acquire, or on an amount payable for the acquisition of, 
a passenger vehicle, in computing the income of the person for a taxation year 
the amount of interest so payable shall be deemed to be the lesser of the actual 
amount payable and the amount determined by the formula 


A 
== X.iB 
30 
where 
A is $250 or such other amount as may be prescribed; and 


Bis the number of days in the year in respect of which the interest was 
payable. 


Definitions [s. 67.2]: 
scribed” — 248(1); 


Regulations: 7307(2) (prescribed amount). 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived); IT-521R: Motor vehicle 
expenses claimed by self-employed individuals; IT-522R: Vehicle, travel and sales ex- 
penses of employees; IT-525R: Performing artists. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


“amount”, “borrowed money”, 
“taxation year” — 11(2), 249. 


“passenger vehicle”, “pre- 


67.3 Limitation re cost of leasing passenger vehicle — 
Notwithstanding any other section of this Act, where 


(a) in a taxation year all or part of the actual lease charges in 
respect of a passenger vehicle are paid or payable, directly or 
indirectly, by a taxpayer, and 


(b) in computing the taxpayer’s income for the year an amount 
may be deducted in respect of those charges, 


Income Tax Act, Part I, Division B 


in determining the amount that may be so deducted, the total of 
those charges shall be deemed not to exceed the lesser of 


(c) the amount determined by the formula 


a) 
AX) 6s Des 
( 30 seed 


where 
A is $600 or such other amount as is prescribed, 


B is the number of days in the period commencing at the begin- 
ning of the term of the lease and ending at the earlier of the 
end of the year and the end of the lease, 


C is the total of all amounts deducted in computing the tax- 
payer’s income for preceding taxation years in respect of the 
actual lease charges in respect of the vehicle, 


D is the amount of interest that would be earned on the part of 
the total of all refundable amounts in respect of the lease that 
exceeds $1,000 if interest were 


(i) payable on the refundable amounts at the prescribed 
rate, and 


(ii) computed for the period before the end we the year 
during which the refundable amounts were outstanding, 
and 


E is the total of all reimbursements that became receivable 
before the end of the year by the taxpayer in respect of the 


lease, and 
(d) the amount determined by the formula 
Axe | 
( hiss Og ela 
where 


A is the total of the actual lease charges in respect of the lease 
incurred in respect of the year or the total of the actual lease 
charges in respect of the lease paid in the year (depending on 
the method regularly followed by the taxpayer in computing 
income), 


B_ is $20,000 or such other amount as is prescribed, 


is the greater of $23,529 (or such other amount as is pre- 
scribed) and the manufacturer’s list price for the vehicle, 


D is the amount of interest that would be earned on that part of 
the total of all refundable amounts paid in respect of the lease 
that exceeds $1,000 if interest were 


(i) payable on the refundable amounts at the prescribed 
rate, and 


(ii) computed for the period in the year during which the 
refundable amounts are outstanding, and 


E_is the total of all reimbursements that became receivable dur- 
ing the year by the taxpayer in respect of the lease. 


Related Provisions: 67.4 — More than one owner or lessor; 257 — Formula cannot 
calculate to less than zero. 


History: S. 67.3 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 45, applicable to 
taxation years and fiscal periods beginning after June 17, 1987 that end after 1987, 
except that with respect to amounts paid or payable as a reimbursement in respect of a 
lease expense, it is applicable to taxation years that end after July 13, 1990; and with 
respect to leases entered into before 1991 the description of C in para. (d) shall be read 
as follows: 


QD 


C_ is the greater of $23,529 (or such other amount as may be prescribed) and 
the total of 


(i) the manufacturer’s list price for the vehicle, and 


(ii) the provincial sales tax, if any, that would have been payable by a 
purchaser of the vehicle if it had been purchased at the manufacturer’s 
list price for the vehicle at the time the first lease of the vehicle was 
entered into and in the province under the laws of which the vehicle was 
registered for the greatest part of the year, 


S. 67.3 formerly read: 


67.3 Notwithstanding any other provision of this Act, where 


(a) a taxpayer leases a passenger vehicle from a lessor in a taxation year, and 
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(b) in computing the taxpayer’s income for the year an amount may be de- 
ducted in respect of the vehicle, 


in determining the amount that may be so deducted, the cost to the taxpayer of 
leasing the vehicle shall not exceed the lesser of 


(c) the amount determined by the formula 
(A= 
30 


\-c2p-e 


where 
A is $600 or such other amount as may be prescribed, 


B_ is the number of days before the end of the year during which the vehi- 
cle was leased by the taxpayer from the lessor, 


C° is the total of all amounts deducted in computing the taxpayer’s income 
for preceding taxation! years in respect of the lease of the vehicle, 


D is the amount of interest that would be earned on that part of the total of 
all refundable amounts paid by or on behalf of the taxpayer in respect of 
the lease that exceeds $1,000 if interest were 


(i) payable on the refundable amounts at the prescribed rate, and 


(ii) computed for the period before the end of the year during which 
the refundable amounts were outstanding, and 


E is the total of all reimbursements receivable by the taxpayer in respect of 
the lease of the vehicle before the end of the year; and 


(d) the amount determined by the formula 
AXB 
(222) -p-s 
0.85C 


A is the total of the actual lease charges payable to the lessor by the tax- 
payer for the lease of the vehicle during the year, 


where. 


B._ is $20,000 or such other amount as. may be, prescribed, 


Cis the greater of $23,529 (or such other amount as may, be: prescribed) 
and the total of 


(i) the manufacturer’s list price for the vehicle, and 


(ii) the provincial sales tax, if any, that would have: been payable by 
a purchaser of the vehicle if it had been purchased at the manufac- 
turer’s list price for the vehicle at the time the first lease of the vehi- 
cle was entered into and in the province under the laws of which the 
vehicle was registered for the greatest part of the year, 


D. isthe amount of interest that would be earned on that part of the total’of 
all refundable amounts paid by or on behalf of the taxpayer in respect of 
the lease that exceeds $1,000 if interest were 

(i) payable on the refundable amounts at the prescribed rate, and 


(ii) computed for the period in the year during which the refundable 
amounts are outstanding, and 
E is the total of all reimbursements receivable by the taxpayer in respect of 
the lease of the vehicle during the year. 
Definitions [s. 67.3]: “amount”, “borrowed money”, “motor vehicle”, “passenger 
vehicle”, “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “taxation year” — 
11(2), 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 
Regulations: 4301(c) (prescribed rate of interest); 7307(1), (3), (4) spipsrhioes 
amounts). 
Interpretation: Bulletins: IT-521R: Motor vehicle expenses claimed: by self-em- 
ployed individuals; IT-522R:- Vehicle, travel. and sales expenses: of employees; IT- 
525R: Performing artists: 
1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles), 
12 (1998 deduction limits and benefit rates for automobiles). 
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67.4 More than one owner or lessor — Where a person owns 
or leases a motor vehicle jointly with one or more other persons, the 
reference in paragraph 13(7)(g) to the amount of $20,000, in section 
67.2 to the amount of $250 and in section 67.3 to, the amounts of 
$600, $20,000 and $23,529 shall be read.as.a reference to. that pro- 
portion of each of those amounts or such other amounts as may be 
prescribed for the purposes thereof that the fair market value of the 
first-mentioned person’s interest in the vehicle is of the fair market 
value of the interests in the vehicle of all those. persons. 
Definitions [s. 67.4]: “amount” — 248(1); “motor vehicle”, “person” — 248(1). 
Regulations: 7307 (prescribed amounts). 

Interpretation Bulletins: IT-521R: Motor yehicle expenses claimed by self-em- 


ployed, individuals; IT-522R: Vehicle, travel and sales expenses of employees; IT- 
525R: Performing artists. 


|.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 
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67.5 (1) Non-deductibility of illegal payments — In comput- 
ing income, no deduction shall be made in respect of an outlay 
made or expense incurred for the purpose of doing anything that is 
an offence under section 3 of the Corruption of Foreign Public Of- 
ficials Act or under any of sections 119 to 121, 123 to 125, 393 and 
426 of the Criminal Code, or an offence under section 465 of the 
Criminal Code as it relates to an offence described in any of those 
sections. 


Related Provisions: 67.6 — Non-deductibility of fines and penalties. 


History: Subsec. 67.5(1) amended by 1998, c. 34, s. 10, in force February 14, 1999. 
The subsec. formerly read: 


67.5 (1) In computing income, no deduction shall be made in respect of an outlay 
made or expense incurred for the purpose of doing anything that is an offence 
under any of sections 119 to 121, 123 to 125, 393 and 426 of the Criminal Code 
or an offence under section 465 of that Act as it relates to an offence described in 
any of those sections. 


(2) Reassessments — Notwithstanding subsections 152(4) to 
(5), the Minister may make such assessments, reassessments and 
additional assessments of tax, interest and penalties and such deter- 
minations and redeterminations as are necessary to give effect to 
subsection (1) for any taxation year. 

Related Provisions: 165(1.1) —Limitation of right to object to assessment; 
169(2)(a) — Limitation of right to appeal. 

History [s. 67.5]: S..67.5 added by 1994, c. 7, Sch. 11 (1991, c: 49), s. 46, applicable 
to outlays made. and expenses incurred after July 13, 1990. 

Definitions [s. 67.5]: 
Interpretation Bulletins: IT-525R: Performing artists; IT-533: Interest deductibility 
and related issues. 


CRA Audit Manual: 13.10.0: Auditing bribes, kickbacks and similar payments. 


“assessment’’, “Minister” — 248(1); “taxation year” — 249. 


67.6 Non-deductibility of fines and penalties — In comput- 
ing income, no deduction shall be made in respect of any amount 
that is a fine or penalty (other than a prescribed fine or penalty) 
imposed under a law of a country or of a political subdivision of a 
country (including a state, province or territory) by any person or 
public body that has authority to impose the fine or penalty. 


Related Provisions: 18(1)(t)——Non-deductibility of amounts paid under Income 
Tax Act and of GST interest; 67.5 — Non-deductibility of illegal payments. 


History [s. 67.6]: S. 67.6 added by 2005, c. 19, s. 16, applicable to fines and penalties 
imposed after March 22, 2004. 


Regulations: 7309 (prescribed fines and penalties). 
1.T. Technical News: 38 (income tax treatment of GST). 


68. Allocation of amounts in consideration for disposition 
of property — Where an amount received or receivable from a 
person can reasonably be regarded as being in part the consideration 
for the disposition of a particular property of a taxpayer or as being 
in part consideration for the provision of particular services by a 
taxpayer, 


ie. the cor ava a abe lispos 
ae of a tax bo or the provision of Seale services bys av 
ax v coo defined ote sobsecnoe 


pp 
will amend the opening words oe S 8 to read as teh SS ae one ioaeus 26, a 
2004, other than to a tax ayer’ s grant of a restrictive covenant made in writing by the 
taxpayer before Februa 21, 2004 between he ost and a wages with whom the 
taxpay deals at arm’s length. ; oe _. . 


Technical Notes (July 2010): Section 68 apples were a an aan eel oO. 
receivable can reasonably be regarded as being in Part consideration for the disposi- / 
tion of a particular property of ; taxpayer or as being in Part consideration for the — 
provision of particular services. If the amount is in Part consideration for the disposi- 

tion of property, that Part . f the consideration that can reasonably be regarded as - 
being for the disposition of property is deemed to be the proceeds of disposition of 

that property and, reciprocally, the cost of the property for the acquirer. If the amount — 


399 


S. 68 


is in Part consideration for the Provi i 
sideration. that can reason 


subsection 56.4(1)) granted ey taxpayer. However, exceptions to the ‘application of 
section 68 to a restrictive covenant are provided i in new subsections 56. 4(5) to ( 

section 68 applies, the part of the consideration that can reasonably be regarded 
being for the restrictive covenant is considered to be an amount that is received or 
receivable by the taxpayer in respect of the restrictive covenant, and th at Part i is also ie 
considered to be paid or ho to ne see - the tte 0 whom | le restric- : 
tive covenant ~ ee oe y oo ue 


(a) the part of the amount that can reasonably be regarded as 
being the consideration for the disposition shall be deemed to be 
proceeds of disposition of the particular property. irrespective of 
the form or legal effect of the contract or agreement, and the 
person to whom the property was disposed of shall be deemed to 
have acquired it for an amount equal to that part; and 


(b) the part of the amount that can reasonably be regarded as 
being consideration for the provision of particular services shall 
be deemed to be an amount received or receivable by the tax- 
payer in respect of those services irrespective of the form or le- 
gal effect of the contract or agreement, and that part shall be 
deemed to be an amount paid or payable to the taxpayer by the 
person to whom the services. were rendered in respect of those 
services. 


Proposed Addition — 68(c) 


(c) the part of the amount that can reasonably be regarded as 
being consideration for the restrictive covenant is deemed to 
be an amount received or receivable by the taxpayer in respect 
of the restrictive covenant irrespective of the form or legal ef- 
fect of the contract or agreement, and that part is deemed to be 
an amount paid or payable to the taxpayer by the tie to 
whom the restrictive covenant was granted. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 33(2), , 
will add para. 68(c), applicable after February 26, 2004, other than to a taxpayer’s 
grant of a restrictive covenant made in writing by the taxpayer before February 27, 
2004 between the taxpayer and a person with whom the taxpayer deals at arm’s 


length. 
Technical Notes (July 2010): See under 68 opening words above. 


Related Provisions: 12(1)(a) — Services, etc. to be rendered; 12(1)(b) — Amounts 
receivable in respect of services, etc, rendered; 13(33) — Consideration given for de- 
preciable capital; 56.4(5)-(8) — Whether s..68 applies to restrictive covenant (non- 
competition payment); 247(8) — Transfer pricing rules take priority over s. 68. 


Selected Cases [s. 68]: Robert Glegg Investment Inc. v. R., [2008] 3 C.T.C. 2315 
(TCC) (No part of consideration for sale of shares could be allocated to non-compete 
covenant); H. Baur Investments Ltd. v. MNR, [1990] 2 C.T.C. 122 (FCTD) (Appraisal 
evidence insufficient to dislodge allocation on disposition similar to allocation at time 
of acquisition); Golden v. R., [1980] C.T.C. 488 (FCTD); rev’d {1983].C.T.G. 112 
(FCA); aff'd [1986] 1 C.T.C. 274 (SCC) (Minister may reallocate amounts between 
land and buildings in arm’s length transaction); A.G. Can. v. Matador Inc. et al., [1980] 
C.T.C. 51 (FCA) (Price for land and building below fair market value of land divided 
pro rata); R. v. Malloney’s Studio Ltd., [1979] C.T.C. 206 (SCC) (No amount allocated 
to building where demolished before purchase); R. v. Jessiman Bros. Cartage Ltd., 
[1978] C.T.C. 274 (FCTD) (Going concern value of assets rather than trade-in value 
accepted); Crown Trust Co. v. R., [1977] C.T.C. 320 (FCTD) (Price for land and build- 
ings allocated pursuant to assessment rolls in absence of expert evidence); Stanley v. 
MNR, [1972] C.T.C. 34 (SCC) (Value greater than undepreciated capital cost allocated 
to building even though purchaser desired only land); Munday v. MNR, [1971] C.T.C. 
585 (FCTD) (Part of price allocated to building destroyed by purchaser after closing); 
Emco Ltd. v. MNR, [1968] C.T.C. 457 (Exch.) (Taxpayer permitted to change previous 
allocation of purchase price entirely to land). 
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Definitions [s. 68]: 
ceived” — 248(7); 


“amount”, “disposition”, “person”, “property” — 248(1); “re- 
“restrictive covenant” — 56.4(1); “taxpayer” — 248(1). 


Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure; IT- 
220R2: Capital cost allowance — proceeds of disposition of depreciable property. 


Transfer Pricing Memoranda: TPM-06: Bundled transactions. 


Income Tax Act, Part I, Division B 


69. (1) Inadequate considerations — Except as expressly oth- 
erwise provided in this Act, 


(a) where a taxpayer has acquired anything from a person with 
whom the taxpayer was not dealing at arm’s length at an amount 
in excess of the fair market value thereof at the time the taxpayer 
so acquired it, the taxpayer shall be deemed to have acquired it 
at that fair market value; 


Selected Cases [para. 69(1)(a)]: Deptuck v. R., [2003] 3 C.T.C. 287 (FCA) (Arm’s 
length rule applies to partnerships, not partners). 


(b) where a taxpayer has disposed of anything 


(i) to a person with whom the taxpayer was not dealing at 
arm’s length for no proceeds or for proceeds less than the fair 
market value thereof at the time the taxpayer so disposed of 
it, 
(ii) to any person by way of gift inter vivos, or 

(iii) to a trust because of a disposition of a property that does 
not result in a change in the beneficial ownership of the pro- 
ake and 


_ Proposed Amendment — 69(1)(b)(iii) 


Apeoe inn The July 16, 2010 draft legislation (Part 1 —t 
lete the word “and” from the end of subpara. OOK, applicab: 
that occur after December 23, 1998. > 


Technical Notes (July 2010): Subsection 69(1) provides rules that deal with gifts 
and non-arm’s length dispositions of property, except where such transactions are ex- 
pressly covered by other provisions in the Act that apply to the gift or other disposition. 

The English version of subparagraph 69(1)(b) Gi) is amended to. mate an editorial | 
error, by deleting the word “and” at the end of the subparagraph. - E 


the taxpayer shall be deemed to have received BiSbesids of dis- 
position therefor equal to that fair market value; and 


(c) where a taxpayer acquires a property by way of gift, bequest 
or inheritance or because of a disposition that does not result in a 
change in the beneficial ownership of the property, the taxpayer 
is deemed to acquire the property at its fair market value. 


Selected Cases [para. 69(1)(c)]: Sweeney v. Canada, [1990] 2 C.T.C. 342 (FCTD) 
(Son’s right to purchase father’s shares on death not gift). 


Related Provisions [subsec. 69(1)]: 13(33) — Consideration given for deprecia- 
ble capital; 15(1) — Benefit conferred on shareholder; 28(1.1) — Farming or fishing 
business — acquisition of inventory; 38(a.1), (a.3) — Gift of publicly traded or ex- 
changeable securities to charity; 53(5) — Recomputation of ACB on non-arm’s length 
disposition; 56(11) — Disposition of interest in retirement compensation; 69(1.1) — 
Where 70(3) applies; 70(9.01), (9.11), (9.21), (9.31) —S. 69 does not apply on in- 
tergenerational rollover of farm or fishing property; 73(1) — Rollover at cost on trans- 
fer to spouse; 73(3.1)(d), (4.1)(d) — No application on family farm or fishing rollover; 
79(3)E(a) — Where property surrendered to a creditor; 97(1) — Contribution of pro- 
perty by partner to partnership deemed to be at FMV; 106(1.1) — Cost of income inter- 
est in a trust; 107(1.1)— Cost of capital interest in a trust; 107.4(3) — Tax conse- 
quences of qualifying disposition to a trust; 107.4(4) — FMV of vested interest in trust; 
110.1(5), 118.1(10.1) — Determination of value on donation of servitude, covenant or 
easement for ecologically sensitive land; 118.1(10.1) — Determination of value by Ca- 
nadian Cultural Property Export Review Board; 127(11.8)(b) — Ignore 69(1)(c) for 
certain non-arm’s length costs re investment tax credit; 142.7(4) — Deemed value of 
property on rollover from foreign bank subsidiary to branch; 146(9) — Disposition or 
acquisition of property by RRSP; 146.3(4) — Disposition or acquisition of property by 
RRIF; 247(8) — Transfer pricing rules take priority over subsec. 69(1); 248(30) — Ex- 
istence of an advantage does not prevent there being a gift; 248(35)-(37) — Value of 
gift limited to cost if acquired within 3 years or as tax shelter; 251 — Arm’s length; 
Canada-U.S. Tax Treaty:Art. IX — Adjustments for transactions Pees | related 
persons. 


History: Subpara. 69(1)(b)(iii) added by 2001, c. 17, subsec. 51(1), applicable to dis- 
positions that occur after December 23, 1998. 


Para. 69(1)(c) amended by the said c. 17, subsec. 51(2), applicable to acquisitions that 
occur after December 23, 1998. The para. formerly read: 


(c) where a taxpayer has acquired property by way of gift, bequest or inheritance, 
the taxpayer shall be deemed to have acquired the property at its fair market 
value at the time the taxpayer so acquired it. 


Selected Cases [subsec. 69(1)]: Madsen v. R., [2001] 1 C.T.C. 244 (FCA) (Provi- 
sions of subsec. 69(1) apply to partnerships even though partnerships. are not 
taxpayers); Gilvesy Enterprises Inc. v. Canada, [1997] 1 C.T.C. 2410 (TCC) (“Shot- 
gun” clause may have impact on valuation of assets); Kieboom v. MNR, [1992] 2 
C.T.C. 59 (FCA) (Taxpayer “transferred” property to related parties by reducing equity 
in corporation on subscription for shares by related parties); Terry v. R., [1985] 1 
C.T.C. 135 (FCTD) (Gift of shares valued; evidence of Crown’s valuator, not having 
full access to information, rejected); Gervais v. R., [1984] C.T.C: 661 (FCTD) (Differ- 
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ence ‘between acquisition: price, paid by son to father, and fair market value not gift); 
Bouchard v. R., [1983] C.T:C. 173 (FCTD) (No capital gain on transfer to'child of legal 
estate of property held in trust by parents); Hutterian Brethren et al. v. R., [1980] 
C.T.C. 1 (FCA) (Farming not charitable or religious. activity; value of members’ labour 
not gift where they and families received colony’s support in return); Lea- Don Canada 
Ltd. v. MNR, [1970] C.T.C. 346 (SCC) (Proceeds of non-arm’s length ‘sale of assets to 
parent company deemed fair market value). 

Regulations: 1102(14) — Class of depreciable property preserved on ‘non-arm’s 
length acquisition. 


1.T. Application Rules: 20(1.3), 32. 


Interpretation Bulletins: IT-125R4:; Dispositions of resource properties; IT-140R3: 
Buy-sell agreements; IT-143R3: Meaning of eligible capital expenditure; IT-169: Price 
adjustment clauses; IT-188R: Sale of accounts receivable; IT-209R: Inter vivos gifts of 
capital property to individuals directly or through trusts; IT-212R3: Income of deceased 
persons — tights or things; IT-213R: Prizes from lottery schemes and giveaway con- 
tests; IT-226R: Gift to a charity of a residual interest in real property 'or an equitable 
interest in a trust; IT-268R4: Inter vivos transfer of farm property to child; IT-288R2: 
Gifts of capital properties to a charity and others, IT-297R2: Gifts in kind to charity 
and others; IT-335R2: Indirect payments; IT- 385R2: Disposition of an income interest 
in a trust; IT-403R: Options on real estate; IT-405: Inadequate considerations — acqui- 
sitions and dispositions (archived); IT-427R: Livestock of farmers; IT-432R2: Benefits 
conferred on shareholders; IT-433R: Farming or fishing — use of cash method; IT- 
442R: Bad -debts and reserves for. doubtful debts; IT-490: Barter. transactions; IT- 
504R2: Visual artists and writers. 


Information Circulars: 87-2R: International transfer pricing; 89-3: Policy statement 
on business equity valuations; 06-1: Income-tax transfer pricing and customs valuation. 


.T. Technical News: 38 (value of company attributable to voting non-participating 
shares); 44 (cost of property acquired from a shareholder for no consideration). 


CRA Audit Manual: 12.16.0: Requesting appraisal or valuation. 


Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee corpora- 
tion — mortgagee’s requirements sole reason for transfer, ATR-9: Transfer of personal 
residence from corporation to its controlling shareholder; ATR-36: Estate freeze. 


(1.1) Idem, where subsec. 70(3) applies — Where'a taxpayer 
has acquired property that is a right or thing to which subsection 
70(3) applies, the following rules apply: 


(a) paragraph (1)(c).is not applicable to that property; and 


(b) the taxpayer shall be deemed to have acquired the property at 
a cost equal to the total of 


(i) such part, if any, of the cost. thereof to the taxpayer who 
has died as had. not been deducted by the taxpayer in comput- 
ing the taxpayer’s income for any year, and 


(ii) any expenditures made or incurred by the taxpayer to ac- 
quire the property. 
Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-427R: Livestock of farmers. 


(1.2) Idem — Where, at any time, 


(a) a taxpayer disposed of property for proceeds of disposition 
(determined without reference to this subsection) equal to or 
greater than the fair market value at that time of the property, 
and 


(b) there existed at that time an agreement under which a person 
with whom the taxpayer was not dealing at arm’s length agreed 
to pay as rent, royalty or other payment for the use of.or the 
right to use the property an amount less than the amount that 
would have been reasonable in the circumstances if the taxpayer 
and the person had been dealing at arm’s length at the time the 
agreement was entered into, 


the taxpayer’s proceeds of disposition of the property shall be 
deemed to be the greater of 


(c) those proceeds determined without reference to this subsec- 
tion, and 


(d) the fair market value of the property at the time of the dispo- 
sition, determined without reference to the existence of the 
agreement. 

Related Provisions: See Related Provisions to, 69(1). 

History: Subsec. 69(1.2) added by 1994, c..7, Sch. VIII (1993, c. 24), subsec. 27(1), 

applicable to dispositions occurring after December 20, 1991. 


(2) [Repealed] 


S. 69(5)(a) 


History: Subsec. 69(2) repealed by 1998, c.19, subsec. 107(1), applicable to taxation 
years that begin after 1997. The subsec. formerly read: 


(2) Unreasonable consideration [on dealings with non-resident] — Where a 
taxpayer has paid or agreed to pay to a non-resident person with whom the tax- 
payer was not dealing at'arm’s length as price, rental, royalty or other payment 
for or for the use or reproduction of any property, or as consideration for the 
carriage of goods or passengers, or for other services, an amount greater than the 
amount (in this subsection referred to as “the reasonable amount”) that would 
have been reasonable in the circumstances if the non-resident person and the 
taxpayer had been dealing at’arm’s length, the reasonable amount ‘shall, for the 
purpose of computing the taxpayer’s income under this Part, be deemed to have 
’ been the amount that was paid or is payable therefor. 


Selected Cases [subsec. 69(2)]: General Electric Capital Canada Inc. v. R., 
[2011] 2 C.T.C. 126 (FCA) (Guarantee fee paid in context of transfer pricing was rea- 
sonable in the circumstances); GlaxoSmithKline Inc. v. R., [2010]}6 C.T.C. 220 (FCA) 
(Proper question under provision is whether price paid was reasonable in circum- 
stances, not what fair: market value might have been); SmithKline Beecham Animal 
Health Inc. v. R., {2001] 2 C:T.C.-2086 (TCC) (Minister may ‘be rca to disclose 
facts on appeal). 


(3) [Repealed] 


History: Subsec. 69(3) repealed by 1998, c. 19, subsec. 107(1), applicable to taxation 
years that begin after 1997. The subsec. formerly read: 


(3) Idem — Where a non-resident person has neither paid nor agreed to pay to a 
taxpayer with whom the, person was not dealing at arm’s length as price, rental, 
royalty or other payment for or for the use or. reproduction of any property or as 
consideration for the carriage of goods or passengers or for other services, an 
amount equal to or greater than the amount that would have been a reasonable 
‘amount in the circumstances if the non-resident person: and’ the taxpayer had 
been dealing at arm’s length, that reasonable amount shall, for the purpose of 
computing the. taxpayer’s income under this Part, be deemed to have been re- 
ceived or receivable by the taxpayer therefor. 


Subsec. 69(3), substituted by, 1994, c..7,,Sch. 11 (1991,.c. 49), subsec,.47(1), applicable 

to transactions or events occurring after July 13, 1990. Subsec. 69(3) formerly read: 
(3).ldem_— Where.a non-resident person has neither paid nor agreed to pay to a 
taxpayer with whom the [person] was not dealing at arm’s length as price, rental, 
royalty or other payment for or for the use or reproduction of any property, or as 
consideration for the carriage of goods or passengers or for other services, the 
amount that would have been reasonable in the circumstances if the non-resident 
person and the taxpayer had been dealing at arm’s length, that amount shall, for 
the purpose of computing the taxpayez’s income under this Part, be deemed to 
have been received or receivable by the taxpayer therefor. 


Selected Cases [subsec. 69(3)]: Sundog Distribution Inc. v. R., [2010] 6 .C.T.C. 
2151 (TCC) (Transfer pricing adjustments not protected by tax treaty). 


(4) Shareholder appropriations — Where at any time property 
of a corporation has been appropriated in any manner whatever to 
or! for the benefit of a shareholder of the corporation for no consid-= 
eration or for consideration that is less than the property’s fair mar- 
ket value anda sale of the property: at its fair market value would 
have increased the corporation’s income or reduced a loss of the 
corporation, the corporation shall be deemed to have disposed of 
the property, and to have received proceeds of disposition therefor 
equal to its fair market value, at that time. 
Related Provisions: 15(1) — Benefit conferred on shareholder; 142.7(4) — Deemed 
value of property on rollover from foreign bank subsidiary to branch. 
History: Subsec. 69(4) substituted by 1994, c. 21, s. 32, applicable. to appropriations 
occurring after December 21, 1992.. That subsec. formerly read: 
(4) ldem — Where property of a corporation has been appropriated in any man- 
ner whatever to; or for the benefit of, a shareholder, for no consideration or for a 
consideration below the. fair market value, if the sale thereof at the fair market 
value would have increased the corporation’s income for a taxation year, for the 
purpose of determining the corporation’s income for the year, it shall be deemed 
to have:sold the property during the year and to have received therefor the fair 
market value thereof. 


Selected Cases [subsec. 69(4)]: Husky Oil Ltd. v. R., [2010] 5 C.T.C. 112 (FCA); 
rev’g [2009] 6 C.T.C. 2021 (TCC) (Provision overrides general’ rule in 69(4)); 
Boardman et al. v. R., [1986] 1 €.T.C. 103 (FCTD) (Transfer of title to houses pursu- 
ant to order in divorce proceedings deemed sale at fair market value). 


(5) ldem — Where in a taxation year of a corporation property of 
the corporation has been appropriated in any manner whatever to, 
or for the benefit of, a shareholder, on the winding-up of the corpo- 
ration, the following rules apply: 


(a) the corporation is deemed, for the purpose of computing its 
income. for the year, to have disposed, of the property immedi- 
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ately before the winding-up for proceeds equal to its fair market 
value at that time; 


(b) the shareholder shall be deemed to have acquired the pro- 
perty at a cost equal to its fair market value immediately before 
the winding-up; 

(c) subsections 52(1) and (2) do not apply for the purposes of 
determining the cost to the shareholder of the property; and 


(d) subsections 13(21.2), 14(12), 18(15) and 40(3.4) and (3.6) do 
not apply in respect of any property disposed of on the winding- 


up. 
(e) [Repealed] 


Related Provisions: 15(1)— Benefit conferred on shareholder; 54“superficial 
loss”(h) — Superficial loss rule inapplicable when 69(5) applies; 84(2) — Distribution 
on winding-up, etc; 88(3)-(3.5) — Liquidation or dissolution of foreign affiliate; 
95(2)(e) — Liquidation and dissolution of foreign affiliate; 142.7(4) — Deemed value 
of property on rollover from foreign bank subsidiary to branch. 


History: Para. 69(5)(c) amended by 2001, c. 17, subsec. 51(3), applicable to disposi- 
tions that occur after 1999. The para. formerly read: 


(c) subsections 52(1), (1.1) and (2) are not applicable for the purposes of deter- 
mining the cost to the shareholder of the property; and 


Paras. 69(5)(a) and (d) amended and (e) repealed by 1998, c. 19, subsecs. 107(2) and 
(3), para. (a) applicable to windings-up that begin after 1995, para. (d) applicable to 
windings-up that begin after April 26, 1995 except that, in its application to windings- 
up that began before 1996, it shall be read as follows: 


(d) subsections 13(21.2), 14(12), 18(15), 40(3.4) and (3.6) and 85(4) and (5.1) do 
not apply to the winding-up; and 


and the repeal of para. (e) applicable to windings-up that begin after 1995. The paras. 
formerly read: 


(a) for the purpose of computing the corporation’s income for the year, 


(i) it shall be deemed to have sold each such property immediately before the 
winding-up and to have received therefor the fair market value thereof at 
that time, and 


(ii) paragraph 40(2)(e) shall not apply in computing the loss, if any, from the 
sale of any such property; 


(d) subsections 85(4) and (5.1) shall not apply in respect of the winding-up; and 


(e) paragraph 40(2)(e) does not apply in computing the loss, if any, of the share- 
holder from the disposition of a share of the capital stock of the corporation to 
the corporation on the winding-up. 


Para. 69(5)(e) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 47(2), applicable to 
dispositions of shares after 1985. 


Interpretation Bulletins: IT-444R: Corporations — involuntary dissolutions; IT- 
488R2: Winding-up of 90%-owned taxable Canadian corporations (archived). 


Information Circulars: 89-3: Policy statement on business equity valuations. 


(6) [Repealed] 


History: Subsec, 69(6) repealed by 2003, c. 28, subsec. 8(2), applicable to taxation 
years that begin after 2006. It formerly read: 


(6) Disposition of petroleum, etc. — An operator with respect to a natural ac- 
cumulation of petroleum or natural gas in Canada, an oil or gas well in Canada 
or a mineral resource in Canada who at any time disposes of property, produced 
in the operation, that is petroleum, natural gas or related hydrocarbons, metal or 
minerals for no proceeds of disposition or for proceeds of disposition less than 
its fair market value at that time, is deemed to have received proceeds of disposi- 
tion for the property equal to that fair market value if the disposition is to 


(a) Her Majesty in right of Canada or of a province; 
(b) an agent of Her Majesty in right of Canada or of a province; or 


(c) a corporation, a commission or an association that is controlled by Her 
Majesty in right of Canada or of a province or by an agent of Her Majesty in 
right of Canada or of a province. 


Subsec. 69(6) amended by 2003, c. 28, subsec. 8(1), applicable to dispositions that 
occur after December 20, 2002. The subsec. formerly read: 


(6) Idem — Where a taxpayer who is an operator with respect to a natural ac- 
cumulation of petroleum or natural gas in Canada, an oil or gas well in Canada 
or a mineral resource in Canada disposes by virtue of an obligation imposed by 
statute or a contractual obligation substituted for an obligation imposed by stat- 
ute of any petroleum, natural gas or related hydrocarbons or metal or minerals 
produced in the operation to 


(a) Her Majesty in right of Canada or a province, 


(b) an agent of Her Majesty in right of Canada or a province, or 


Income Tax Act, Part I, Division B 


(c) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


for no proceeds of disposition or for proceeds of disposition less than the fair 
market value thereof at the time the taxpayer so disposes of it, the taxpayer shall 
be deemed to have received proceeds of disposition therefor equal to that fair 
market value determined, in circumstances where the taxpayer is required by a 
law or contract to so dispose thereof, without regard to that law or contract. 


(7) [Repealed] 


History: Subsec. 69(7) repealed by 2003, c. 28, subsec. 8(2), applicable to taxation 
years that begin after 2006. Subsec. 69(7) formerly read: 


(7) \dem — Where a taxpayer who is an operator with respect to a natural ac- 
cumulation of petroleum or natural gas in Canada, an oil or gas well in Canada 
or a mineral resource in Canada acquires any petroleum, natural gas or related 
hydrocarbons or metal or minerals produced in the operation from 


(a) Her Majesty in right of Canada or a province, 
(b) an agent of Her Majesty in right of Canada or a province, or 


(c) a corporation, commission or association that is controlled by Her Maj- 
esty in right of Canada or a province or by an agent of Her Majesty in right 
of Canada or a province 


for an amount in excess of the fair market value thereof at the time the taxpayer 
so acquired the petroleum, natural gas or related hydrocarbons or metal or miner- 
als, the taxpayer shall be deemed to have acquired the petroleum, natural gas or 
related hydrocarbons or metal or minerals at that fair market value determined, 
in circumstances where the taxpayer is required by a law or contract to so ac- 
quire the petroleum, natural gas or related hydrocarbons or metal or minerals, 
without regard to that law or contract. ; 


(7.1) [Repealed under former Act] 


(8) [Repealed] 


History: Subsec. 69(8) repealed by 2003, c. 28, subsec. 8(2), applicable to taxation 
years that begin after 2006. Subsec. 69(8) formerly read: 


(8) Fair market value of resource output disposed of to Crown — For the 
purposes of subsection (6), the fair market value at the time of disposition of a 
unit of any particular quantity of petroleum, natural gas or related hydrecarbons 
or metal or minerals disposed of by the taxpayer referred to in that subsection to 
a person referred to in any of paragraphs (6)(a) to (c) shall be deemed to be the 
amount by which 


(a) the average proceeds of disposition that became receivable in the month 
that included that time by that person for the disposition of a like unit from a 
person other than a person referred to in any of paragraphs (6)(a) to (c) 


exceed the toial of 


(b) the average total of all expenses (including depreciation) incurred by that 
person in respect of that month for each like unit that may reasonably be 
attributed to transmitting, transporting, marketing or processing thereof to 
the extent that those expenses are reasonable and necessary and do not in- 
clude any cost of acquisition thereof, and 


(c) in respect of the unit disposed of by the taxpayer, the amount that may 
reasonably be attributed as being an amount paid to, an amount that became 
payable to or an amount that became receivable by, Her Majesty in Right of 
Canada for the use and benefit of a band or bands as defined in the Indian 
Act. 


(9) [Repealed] 


History: Subsec. 69(9) repealed by 2003, c. 28, subsec. 8(2), applicable to taxation 
years that begin after 2006. It formerly read: 


(9) Fair market value of resource output acquired from Crown — For the 
purposes of subsection (7), the fair market value of a unit of any particular quan- 
tity of petroleum, natural gas or related hydrocarbons or metals or minerals ac- 
quired by the taxpayer referred to in that subsection from a person referred to in 
any of paragraphs (7)(a) to (c) shall be deemed to be equal to the total of 


(a) the amount, if any, paid or payable to the taxpayer by that person in 
respect of that unit, and 


(b) the amount, if any, in respect of that unit paid or payable to Her Majesty 
in right of Canada by that person for the use and benefit of a band or bands 
as defined in the /ndian Act. 


(10) [Repealed] 


History: Subsec. 69(10) repealed by 2003, c. 28, subsec. 8(2), applicable to taxation 
years that begin after 2006. It formerly read: 


(10) Certain persons deemed to be same person — For the purposes of sub- 
section (8), where a person referred to in any of paragraphs (6)(a) to (c) disposes 
of a unit of any particular quantity of petroleum, natural gas or related hydrocar- 
bons or metal or minerals to another person referred to in any of those 
paragraphs, those persons shall be deemed to be the same person. : 
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(11) Deemed proceeds of disposition — Where, at any partic- 
ular time as part of a series of transactions or events, a taxpayer 
disposes of property for proceeds of disposition that are less than its 
fair market value and it can reasonably be considered that one of the 
main purposes of the series is 


(a) to obtain the benefit of 


(i) any deduction (other than a deduction under subsection 
110.6(2.1) in respect of a capital gain from a disposition of a 
share acquired by the taxpayer in. an, acquisition to which 
subsection 85(3) or 98(3) applied) in computing income, tax- 
able income, taxable income earned in Canada or tax payable 
under this Act, or 


(ii) any balance of undeducted outlays, expenses or’ other 
amounts 


available to a person (other than a person that would be affili- 
ated with the taxpayer immediately before the series began, if 
section 251.1 were read without reference to the definition “con- 
trolled’ in subsection 251.1(3)) in respect of a subsequent dispo- 
sition of the property or property substituted for the property, or 


(b) to obtain the benefit of an exemption available to any person 
from tax payable under this Act on any income arising on a sub- 
sequent disposition of the property or property substituted for 
the property, 
notwithstanding any other provision of this Act, where the’ subse- 
quent disposition occurs, or arrangements for the subsequent dispo- 
sition are made, before the day that is 3 years after the particular 
time, the taxpayer is deemed to have disposed of the property at the 
particular time for proceeds of disposition equal to its fair market 
value at the particular time. 


Related Provisions: 69(12) — No time limit on 69(11) reassessment; 69(13) — 
Amalgamation or merger; 69(14) — Where corporation incorporated during series of 
transactions; 73(3.1)(d), 73(4.1)(d) — Rule in 69(11) takes priority over 73(3)-(4.1); 
87 — Amalgamations; 88(1) opening words — 69(11) takes priority over winding-up 
rules; 160(1.1) — Joint liability; 248(5) — Substituted. property. 


History: Subsec. 69(11) amended by 1998, c. 19, subsec. 107(4), applicable to each 
disposition that is part of a'series of transactions or events that begins after April 26, 
1995, other than a disposition that occurred before 1996 to a person who was obliged 
on that day to acquire the property under the terms of an agreement in writing entered 
into on or before that day, and for the purpose of this application, a person is consid- 
ered not to be obliged to acquire property where the person can be excused from the 
obligation if there is a change to the Act or if there is an adverse assessment under the 
Act. The subsec. formerly read: 


(11) Where, at any time as part ofa series of transactions, a person or partnership 
(in this subsection and subsection (12) referred to as the “vendor’’) has disposed 
of property for proceeds of disposition that are less than its fair market value and 
it may reasonably be considered that one of the main purposes of the series was 
to obtain the benefit of 


(a) any deduction in computing income, taxable income, taxable income 
earned in Canada or tax payable under this Act, or 


(b) any balance’ of undeducted outlays, expenses or other amounts 


available to a specified person in respect of a subsequent disposition of the pro- 
perty or property substituted for the property, notwithstanding any other provi- 
sion of this Act, the vendor shall, where the subsequent disposition occurs within 
three years after that time, be deemed to have disposed of the property at that 
time for proceeds of disposition equal to its fair market value at that time. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-474R2:° Amalgamations of Canadian corporations; IT-488R2: 
Winding-up of 90%-owned taxable Canadian corporations (archived). 


Information Circulars: 88-2, para. 9: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


1.T. Technical News: 9 (loss consolidation within a corporate group); 30. (corporate 
loss utilization transactions); 34 (loss consolidation — unanimous shareholder 
agreements). 


CRA Audit Manual: 11:5.11: Joint liability assessments. 


(12) Reassessments — Notwithstanding subsections 152(4) to 
(5), the Minister may at any time make such assessments or reas- 
sessments of the tax, interest and penalties payable by the taxpayer 
as are necessary to give effect to subsection (11). 


S. 69(13) 


History: Subsec..69(12) amended by 1998, c. 19, subsec. 107(4), applicable on the 
same, basis as the amendment: to subsec. 69(11). The subsec. formerly. read: 


(12) Definition of “specified person” — For the purposes of subsection (11), a 
“specified person” is fos 
(a) a person that was not (otherwise than by virtue of a right referred to in 


paragraph 251(5)(b)) related to the vendor immediately before the series of 
transactions commenced; 


(b) a partnership of which neither the vendor nor a person who was (other- 
wise than by virtue of a right referred to in paragraph 251(5)(b)) related to 
the vendor immediately before the series commenced was a majority interest 
partner (within the meaning assigned by subsection 97(3.1)) immediately 
before the series commenced; or 


(c) where the vendor is a partnership, a person who was neither 


(i) a majority interest partner (within the meaning assigned by subsec- 
tion 97(3.1)) of the partnership immediately before the series com- 
menced, nor 


(ii) a person who was (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b)) related to a person described in subparagraph (i) 
immediately before the series commenced. 


(12.1) [Repealed] 


History: Subsec. 69(12.1) repealed by 1998, c. 19, subsec. 107(4), applicable. on the 
same basis as the amendment to subsec. 69(11). The subsec. formerly read: 


(12.1) Application of subsecs. (11) and (12) — Subsections (11) and (12) are 
applicable with respect to property disposed of after January 15,1987 except 
where the person or partnership disposing of the property after that date was 
obliged, on that date to dispose of it pursuant to an agreement in writing entered 
into on or before that date or where the person or partnership disposed of the 
property as part of a series of transactions that commenced on or before that 
date. 


(12.2) [Repealed] 


Origin of subsecs. 69(12.1), (12.2): R.S.C. 1985, c. 1 (Sth Supp.). This was 
formerly an application rule in 1987, c. 46, s. 24. 


History: Subsec. 69(12.2) repealed by 1998, c. 19, subsec.-107(4), applicable on the 
same basis as the.amendment to subsec. 69(11). The subsec. formerly read: 


(12.2) Obligation to acquire property, etc. — For the purposes of subsection 
(12.1), a person shall be considered not to be obliged either to acquire or dispose 
of property if the person may be excused from performing the obligation as a 
result of changes to this Act affecting acquisitions or dispositions of property. 


(13) Amalgamation or merger — Where there is an amalgama- 
tion or merger of a corporation with one or more other corporations 
to form one corporate entity (in this subsection referred to as the 
“new corporation’), each property of the corporation that becomes 
property of the new corporation as a result of the amalgamation or 
merger is deemed, for the purpose of determining’ whether subsec- 
tion (11) applies to the amalgamation or merger, to have been dis- 
posed of by the corporation immediately before the amalgamation 
or merger for proceeds equal to 


(a) in the case of a Canadian resource property or a foreign re- 
source property, nil; and 


(b) in the case of any other property, the cost amount to the cor- 
poration of the property immediately before the amalgamation 
or merger. 


Related Provisions: 87(2)(e) — Rules applicable — capital property. 


History: Subsec. 69(13) amended by 1998, c. 19, subsec. 107(5), applicable to amal- 
gamations. and mergers that occur after April 26, 1995. The subsec. formerly read: 


(13) Where there has been an amalgamation or merger of a corporation with one 
or more other corporations to form one corporate entity (in this subsection re- 
ferred to as the “new corporation”), each property of the corporation that became 
property of the new corporation as a result of the amalgamation or merger shall 
be deemed, for the purpose of determining whether subsection (11) is applicable 
in respect of the amalgamation or merger, to have been disposed of by the corpo- 
ration immediately before the amalgamation or merger for proceeds of disposi- 
tion equal to 


(a) in the case of a Canadian resource property or a foreign resource pro- 
perty, nil; and 


(b) [Repealed] 


(c) in the case of any other property, the cost amount to the: corporation of 
the property immediately before the amalgamation or merger. 
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Para. 69(13)(b) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 27(2), applica- 
ble to an amalgamation or merger of a corporation occurring after the beginning of its 
first taxation year beginning after June 1988. Para. (b) formerly. read: 
(b) in the case of eligible capital property, an amount equal to 43 of the cost 
amount to the corporation of the property immediately before the amalgamation 
or merger; and 


(14) New taxpayer — For the purpose of subsection (11), where a 
taxpayer is incorporated or otherwise comes into existence at a par- 
ticular time during a series of transactions or events, the taxpayer is 
deemed 


(a) to have existed at the time that was immediately before the 
series began; and 


(b) to have been affiliated at that time with every person with 
whom the taxpayer is affiliated (otherwise than because of a 
right referred to in paragraph 251(5)(b)) at the particular time. 


History: Subsec. (14) added by 1998, c. 19, subsec. 107(5), applicable to each disposi- 
tion that is part of a series of transactions or events that begins after April 26, 1995, 
other than a disposition that occurred before 1996 to a person who was obliged on that 
day to acquire the property under the terms of an agreement in writing entered into on 
or before that day, and for the purpose of this application, a person is considered not to 
be obliged to acquire property where the person can be excused from the obligation if 
there is a change to the Act or if there is an adverse assessment under the Act. 


Selected Cases [s. 69]: Heron Bay Investments Ltd. v. R., [2010] 6 C.T.C. 242 
(FCA); rev’g [2010] 4 C.T.C. 2260 (TCC) (Application of provision without inviting 
submissions was improper); Cdré v. R., [1999] 3 C.T.C. 2373 (TCC) (Gifts valid but 
valuations exaggerated; penalties upheld). 


Definitions [s. 69]: “amount” — 248(1); “affiliated” — 69(14), 251.1; “arm’s 
length” — 251; “assessment” — 248(1); “beneficial ownership” — 248(3); “busi- 
ness” — 248(1); “Canada” — 255; “Canadian resource property” — 66(15), 248(1); 


“controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “eligi- 
ble capital property” — 54, 248(1); “fair market value” — 248(35); “foreign resource 
property” — 66(15), 248(1); “Her Majesty” — Interpretation Act 35(1); “non-resi- 


dent”, “oil or gas well”, “person”, “prescribed” — 248(1); “proceeds of disposition”. = 
54 [technically does not apply to s. 69]; “property” — 248(1); “province” — Interpre- 
tation Act 35(1); “series of transactions or events” — 248(10); “shareholder” — 


248(1); “substituted” — 248(5); “tax payable” — 248(2):; “taxable income” — 2(2), 
248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxation year” — 
11(2), 249; “taxpayer” — 248(1), 


70. (1) Death of a taxpayer — In computing the income of a tax- 
payer for the taxation year in which the taxpayer died, 


(a) an amount of interest, rent, royalty, annuity (other than an 
amount with respect to an ‘interest in an annuity contract to 
which paragraph 148(2)(b) applies), remuneration from an office 
or employment, or other amount payable periodically, that was 
not paid before the taxpayer’s death, shall be deemed to have 
accrued in equal daily amounts in the period for or in respect of 
which the amount was payable, and the value of the portion 
thereof so deemed to have accrued to the day of death shall be 
included in computing the taxpayer’s income for the year in 
which the taxpayer died; and 


(b) paragraph 12(1)(t) shall be read as follows: 


“(t) the amount deducted under subsection 127(5) or (6) in 
computing the taxpayer’s tax payable for the year or a pre- 
ceding taxation year to the extent that it was not included in 
computing the taxpayer’s income for a preceding taxation 
year under this paragraph or is not included in an amount 
determined under paragraph 13(7.1)(e) or 37(1)(e) or sub- 
paragraph 53(2)(c)(vi) or (h)(ii) or for I in the definition 
“undepreciated capital cost’ in subsection 13(21).or L in 
the definition “cumulative Canadian exploration expense” 
in subsection 66.1(6);” 


Related Provisions: 7(1)(e¢) — Stock option benefit where employee has died; 28(1) 
closing words — Farming or fishing business; 61.2 — Deduction of debt forgiveness 
reserve for year of death; 70(5) — Capital property of deceased; 80(2)(p), (q),— Debt 
forgiveness rules — debt obligation settled by estate; 118.1(1)“total gifts”’(a)(ii); 
118.1(5) — Unlimited claim for charitable donations after death; 122. 62(5)(a) — No- 
tice to CRA required for Child Tax Benefit on death of spouse; 122.7(12) — Special 
tule for Working Income Tax Benefit on death; 146(8.8) — RRSP — effect of death; 
146.01(6) — RRSP Home Buyers’ Plan — income inclusions; 146. 02(6) — RRSP 
Lifelong Learning Plan — income inclusions; 146.3(6) — RRIF — effect of death; 
147.2(6) — Additional deductible pension contributions for year of death; 
148.1(2)(b)(i) —No tax on provision of funeral or cemetary services from eligible fu- 
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neral arrangement; 156.1(3) — Instalments not required after death; 164(6) — Election 
by executor to carry back losses of estate to year of death. 
Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay- 
ments and investment tax credit; IT-212R3: Income of deceased persons — rights or 
things; IT-234: Income of deceased persons — farm crops; IT-396R: Interest income; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 

CRA Audit Manual: 16.2.2: Estate of a deceased person. 


Forms: RC4111: What to do following a death [guide]; 14011: Preparing returns for 
deceased persons [guide]. 


(2) Amounts receivable [“rights or things” separate re- 
turn] — If a taxpayer who has died had at the time of death rights 
or things (other than any capital property or any amount included in 
computing the taxpayer’s income by virtue of subsection (1)), the 
amount of which when realized or disposed of would have been 
included in computing the taxpayer’s income, the value of the rights 
or things at the time of death shall be included in computing the 
taxpayer’s income for the taxation year in which the taxpayer died, 
unless the taxpayer’s legal representative has, not later than the later 
of the day that is one year after the date of death of the taxpayer and 
the day that is 90 days after the sending of any notice of assessment 
in respect of the tax of the taxpayer for the year of death, elected 
otherwise, in which case the legal representative shall file a separate 
return of income for the year under this Part and pay the tax for the 
year under this Part as if 


(a) the taxpayer were another person; 


(b) that other person’s only income for the year were the sl 
of the rights or things; and 


(c) subject to sections 114.2 and 118.93, that other person were 
entitled to the deductions to which the taxpayer was entitled 
under sections 110, 118 to 118.7 and 118.9 for the year in com- 
puting the taxpayer’s taxable income or tax payable under this 
Part, as the case may be, for the year. 


Related Provisions: 28(1) — Farming or fishing business; 53(1)(e)(v) — Adjust- 
ments to cost base; 56(1)(z.2), 144.1(11) — Income from employee’ life and health 
trust; 60(t) — Deductions — amount included under 70(2); 70(3) — Rights or things 
transferred to beneficiaries; 70(4) — Revocation of election; 114.2 — Deductions in 
separate returns; 118.93 — Credits in separate returns; 120.2(4)(a) — No minimum tax 
carryover on special return; 127.1(1)(a) — No refundable investment tax credit on spe- 
cial return; 127.55 — Minimum tax not applicable; 150(1)(b) — Filing deadline for de- 
ceased’s return; 159(5)— Election where certain provisions applicable; 244(14), 
(14.1) — Date when notice sent. 


History: Opening words of subsec. 70(2) amended by 2010, c. 25, s. 13, in force on 
December 15, 2010. They formerly read: 


(2) Where a taxpayer who has died had at the time of death rights or things 
(other than any capital property or any amount included in computing the) tax- 
payer’s income by virtue of subsection (1)), the amount of which when realized 
or disposed of would have been included in computing the taxpayer’s income, 
the value thereof at the time of death shall be included in computing the tax- 
payer's income for the taxation year in which the taxpayer died, unless the tax- 
payer’s legal representative has, not later than the day that is one year after the 
date of death of the taxpayer or the day that is 90 days after the mailing of any 
notice of assessment in respect of the tax of the taxpayer for the year of death, 
whichever is the later day, elected otherwise, in which case the legal representa- 
tive shall file a separate return of income for the year under this Part and pay the 
tax for the year under this Part as if 


Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay- 
ments and investment tax credit; IT-212R3: Income of deceased persons — rights or 
things; IT-234: Farm crops; IT-278R2: Death of a partner or of a retired person; IT- 
326R3: Returns of deceased persons as “another person”; IT-337R4: Retiring al- 
lowances; IT-382: Debts bequeathed or forgiven on death (archived); IT-427R: Live 
stock of farmers; IT-457R: Election by professionals to exclude work in progress from 
income; IT-502: Employee benefit plans and employee trusts: 


CRA Audit Manual: 16.2.2: Estate of a deceased person. 
Forms: T4011: Preparing returns for deceased persons [guide]. 


(3) Rights or things transferred to beneficiaries —~ Where 
before the time for making an election under subsection (2) has ex- 
pired, a right or thing to which that subsection would otherwise ap- 
ply has been transferred or distributed to beneficiaries or other per- 
sons. beneficially interested in the estate or trust, 


(a) subsection (2) is not applicable to, that right or thing; and 


(b) an amount received by one of' the beneficiaries or persons on 
the realization or disposition of the right or thing shall be in- 
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cluded in, computing the income. of the beneficiary or person for 

the taxation year in which the beneficiary or person received it. 
Related Provisions: 44(3) — Where subsec, 70(3) not to apply; 69(1).1) — Deemed 
cost of property to beneficiary; 70(3.1) — Exception; 118.1(7)(b), 118.1(7.1)(b) — Do- 
nation of art or cultural property on death. 


History: Para. 70(3)(b) amended by 1998, c. 19, subsec. 108(1), applicable to taxation 
years that-end after November. 1991. The para. formerly. read: 


(b) an amount received by one of the beneficiaries, or other such persons.on the 

realization or disposition of the right or thing shall be included in computing the 

taxpayer’s income for the taxation year in which the taxpayer received it. 
Selected Cases [subsec. 70(3)]: Tory Estate (Montreal Trust Co.) v.. MNR, [1976] 
C.T.C. 415 (SCC) (Transfer of deceased’s accounts receivable by estate to beneficiary 
taxable to estate in amount exceeding beneficiary’s interest). 
Interpretation Bulletins: IT-210R2: Income of deceased persons — periodic pay- 
ments and investment. tax credit; IT-212R3:; Income, of deceased persons —.rights or 
things; IT-278R2: Death of a partner or of a retired partner; IT-427R: Livestock of 
farmers. 


(3.1) Exception — For ‘the purposes’ of this section, “rights or 
things’ do not include.an interest.in a-life insurance policy (other 
than an annuity contract of a taxpayer where the payment therefor 
was deductible in computing the taxpayer's income. because of par- 


agraph 60(1) or was made in circumstances in which subsection | 


146(21) applied), eligible capital property, land included in the in- 
ventory of a business, a Canadian resource property or a foreign 
resource property. 


History: Subsec. 70(3.1) substituted by 1994, c. 21, subsec. 33(1), spplacente to 1992 
et seq. That subsec. formerly read: 


(3.1) For the purposes of this section, “rights or things” do not include an interest 

in a life insurance policy (other than an annuity contract of a taxpayer where the 

payment therefor was deductible in computing the taxpayer’s income by virtue 

of paragraph 60(1)), eligible capital property; land included in the inventory of a 

business, a Canadian resource property or a foreign resource property. 
Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-313R2: Eligible capital property — rules where a taxpayer has ceased carrying on a 
business or has died. 


(4) Revocation of:election — An election made under: subsec- 
tion (2) may -be revoked by: a notice of revocation signed by the 
legal representative of the taxpayer and filed with the Minister 
within the time that an election under that subsection may be made. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things. 


(5) Capital property of a deceased taxpayer — Where in a 
taxation year a taxpayer dies, 


(a) the taxpayer shall be deemed to have, immediately before the 
taxpayer’s death, disposed of each capital property of the tax- 
payer and received proceeds of disposition therefor equal to the 
fair market value of the property immediately before the death; 


(b) any person who as a consequence of the taxpayer’s death 
acquires any property that is deemed by. paragraph (a) to have 
been disposed of by the taxpayer shall be deemed to have ac- 
quired it at the time of the death at a cost equal to its fair market 
value immediately before the death; 


(c) where any depreciable property of the taxpayer of a. pre- 
scribed class that is,deemed by paragraph (a) to have been dis- 
posed of is acquired-by any person as a consequence of the tax- 
payer’s death (other than where the taxpayer’s proceeds of 
disposition of the property under paragraph (a) are redetermined 
under subsection 13(21.1)) and the amount that was the capital 
cost to the taxpayer of the property exceeds the amount deter- 
mined under paragraph (b) to be the cost to the person thereof, 
for the purposes of sections 13 and 20 and any regulations made 
for the purpose of paragraph 20(1)(a), 


(i) the capital ‘cost to the person of the property shall be 
deemed to be the amount that was the capital cost to the tax- 
payer of the property, and 


(ii), the excess shall be deemed to have been allowed to the 
person in respect of the property under regulations made for 
the purpose of paragraph 20(1)(a) in computing income for 
taxation years that ended before the person acquired the pro- 
perty; and 


S..70(5) 


(d) where:a property of the taxpayer that:was deemed by para- 
graph (a) to have been disposed of is acquired by any person as 
a consequence of the taxpayer’s death and the taxpayer’s pro- 
ceeds of disposition of the property under paragraph (a) are re- 
determined under subsection 13(21.1), notwithstanding para- 
graph (6), | 
(i) where the property was depreciable property of a pre- 
scribed class and the amount. that was the capital cost to the 
taxpayer of the property exceeds the amount so redetermined 
under subsection 13(21.1), for the purposes of sections 13 


and 20 and any regulations made for the purpose of para- 
graph 20(1)(a), 


(A) its capital cost to the person shall be deemed to be the 
amount that was its capital cost to. the taxpayer; and 


(B) the excess shall be deemed to have been allowed to 
the person in respect of the property under regulations 
made for the purpose of paragraph 20(1)(a) in computing 
income for taxation years that ended before the person ac- 
quired the property, and 


(ii) where the property is land (other than land to which sub- 
paragraph (i) applies), its cost to the person shall be deemed 
to be the amount that was the taxpayer’s proceeds of disposi- 
tion of the land as redetermined under subsection 13(21.1). 


Related Provisions: 38(a.1)(i) — Zero capital gain on bequest ‘of publicly-traded 
securities. to charity; 43.1(2) — Life estates in real property; 44(2) — Exchanges of 
property; 53(4) — Effect on ACB of share; partnership interest. or trust interest; 54“su- 
perficial loss’(¢)— Superficial loss rule does not apply; 70(5.3) —- Value of property 
that depends on life insurance policy; 70(6) — Where transfer or distribution to spouse 
or trust; 70(6.2) — Election; 70(9), (9.01), (9.2), (9.21) — Transfer, of farm or fishing 
property to taxpayer’s child, family corporation or partnership; 70(13) — Capital cost 
of certain depreciable property; 70(14) — Order of disposal of depreciable property; 
75.2(b) — Qualifying trust annuity to be disregarded; 80(2)(p), (q) — Debt forgiveness 
rules — debt* obligation ‘settled by estate; 110.6(14)(g) — Related persons, etc.; 
118.1(5) — Gift by will deemed made immediately before death; 118.1(10.1) — Deter- 
mination of value by Canadian Cultural Property Export Review Board; 139.1(5) — 
Value of ownership rights in insurer during demutualization; 143.1(4) — Death of ben- 
eficiary of amateur athlete trust; 146(8.92)—(8.93), 146.3(6.3)-(6.4) — Carryback of 
post-death losses in RRSP. or RRIF; 159(5) — Election where certain provisions appli; 
cable; 164(6) — Election by executor to. carry back losses ‘of estate|to year of death; 
248(8)— Meaning of “‘consequence” of death; 256(7)(a)(i)(D) — Control of corpora- 
tion deemed not acquired; Canada-U.S.. Tax Treaty:Art. XXIX-B:6, 7 — Credit for 
U.S. estate taxes. 


History: Paras. 70(5)(a) to (c) substituted, and para. (d) added, by 1994, c. 21, subsec. 
33(2), applicable to dispositions and acquisitions occurring after 1992: Paras. (a) to (c) 
formerly read: 


(a) the taxpayer shall be deemed to have disposed, immediately before death, of 
each property that was at that.time a capital property of the taxpayer and to have 
received proceeds of disposition therefor equal to the fair market value of the 
property at that time; . 

(b) any person who as a consequence of the death acquires any property that is 
deemed by paragraph (a) to have been disposed of by the taxpayer at any time 
shall be deemed to have acquired it immediately after that time at a\cost equal to 
its fair market value at that time; and 


(c) where any depreciable property of the taxpayer of a prescribed class that is 
deemed .by paragraph (a) to have been disposed of is acquired by any person as.a 
consequence of the death and the amount that was the capital cost to the taxpayer 
of that property exceeds the amount determined under paragraph (b) to be the 
cost, to that person thereof, for the purposes of sections 13 and 20 and any regula- 
tions made for the purpose.of paragraph 20(1)(a), 


(i) the capital cost to that person of the property shall be deemed to be the 
amount that was the capital cost to the taxpayer of the property, and ' 


(ii) the excess shall be deemed to have been allowed to that person in respect 
of the property under regulations made for the purpose of paragraph 20(1)(a) 
in computing income for the taxation years ending: before the person ac- 
quired the property. 
Subsec. 70(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(1), applicable 
to dispositions occurring after 1992. Subsec. (5) formerly read: 


(5) Depreciable and other capital property of deceased taxpayer — Where 
in a taxation year a taxpayer has died, the following rules apply: 


(a) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer’s death, of each property owned by the taxpayer at that time that 
was a capital property of the taxpayer (other than depreciable property of a’ 
prescribed class) and to have received proceeds of disposition therefor equal 
to the fair market value of the property: at that time; 
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(b) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer’s death, of all depreciable property of a prescribed class owned by 
the taxpayer at that time and to have received proceeds of disposition there- 
for equal to, 


(@) where the fair market value of that property at that time exceeds the 
undepreciated capital cost thereof to the taxpayer at that time, the 
amount of that undepreciated capital cost plus '/ of the amount of the 
excess, and 


(ii) in any other case, the fair market value of that property at that time 
plus '/ of the amount, if any, by which the undepreciated capital cost 
thereof to the taxpayer at that time exceeds that fair market value; 


(c) any person who, as a consequence of the death of the taxpayer, has ac- 
quired any particular capital property of the taxpayer (other than depreciable 
property of a prescribed class) that is deemed by paragraph (a) to have been 
disposed of by the taxpayer at any time shall be deemed to have acquired it 
immediately after that time at a cost equal to its fair market value immedi- 
ately before the death of the taxpayer; 


(d) any person who, as a consequence of the death of the taxpayer, has ac- 
quired any particular depreciable property of the taxpayer of a prescribed 
class that is deemed by paragraph (b) to have been disposed of by the tax- 
payer at any time shall be deemed to have acquired it immediately after that 
time at a cost equal to that proportion of the proceeds of disposition of all 
depreciable property of that class deemed by paragraph (b) to have been re- 
ceived by the taxpayer that the fair market value immediately before the 
death of the taxpayer of the particular property is of the fair market value at 
that time of all of that property of that class; and 


(e) where any depreciable property of the taxpayer of a prescribed class that 
is deemed by paragraph (b) to have been disposed of by the taxpayer has 
been acquired by any person as a consequence of the death of the taxpayer 
and the amount that was the capital cost to the taxpayer of that property 
exceeds the amount determined under paragraph (d) to be the cost to that 
person thereof, for the purposes of sections 13 and 20 and any regulations 
made under paragraph 20(1)(a), 


(i) the capital cost to that person of the property shall be deemed to be 
the amount that was the capital cost to the taxpayer of the property, and 


(ii) the excess shall be deemed to have been allowed to that person in 
respect of the property under regulations made under paragraph 20(1)(a) 
in computing income for taxation years before the acquisition by that 
person of the property. 


Selected Cases [subsec. 70(5)]: Nauss v. R., [2005] 4 C.T.C. 2473 (TCC) (Suc- 
cessive valuations of life interest and remainder interest); Geltman Estate v. R., [2003] 
1 C.T.C. 2641 (TCC) (RRSPs are “rights or things”); Nussey Estate v. R., [2001] 2 
C.T.C. 222 (FCA); aff’g [2000] 2 C.T.C. 2284 (TCC) (Agreement could only operate 
following taxpayer’s death, by which time statutory provision applied); Haas Estate y. 
R., [2000] 1 C.T.C. 2446 (TCC) (Domestic law applies when no definition of “gain” in 
tax treaty); Greenwood Estate v. Canada, [1991] 1 C.T.C. 47 (FCTD); aff'd [1994] 1 
C.T.C. 310 (FCA) (Agreement between sons and father to purchase shares on death 
prevents shares from vesting indefeasibly in spousal trust); Gladden Estate y. R., 
[1985] 1 C.T.C. 163 (FCTD) (Capital gain from deemed disposition of shares in Cana- 
dian companies exempt as “sale or exchange” of capital assets under Canada-U.S. Tax 
Treaty); Pappas Estate v. R., [1981] C.T.C. 266 (FCTD) (Vacancies factored into value 
of rental property); R. v. Mastronardi Estate, [1977] C.T.C. 355 (FCA) (Insurance pay- 
able to company on death of shareholder not relevant to value of shares “immediately 
before his death’’); Katz Estate v. R., [1976] C.T.C. 633 (FCTD) (Deemed disposition is 
for purposes of both capital gain and recapture of capital cost allowance). 


I.T. Application Rules: 20(1.2) (where depreciable property owned since before 
1972 is transferred on death). 

Interpretation Bulletins: IT-140R3: Buy-sell agreements; IT-242R: Retired part- 
ners; IT-217R: Depreciable property owned on December 31, 1971 (archived); IT- 
259R4: Exchanges of property; IT-278R2: Death of a partner or of a retired partner; IT- 
288R2: Gifts of capital properties to a charity and others; IT-305R4: Testamentary 
spouse trusts; IT-325R2: Property transfers after separation, divorce and annulment; 
IT-382: Debts bequeathed or forgiven on death (archived); IT-349R3: Intergenerational 
transfers of farm property on death; IT-416R3: Valuation of shares of a corporation 
receiving life insurance proceeds on death of a shareholder; IT-504R2: Visual artists 
and writers; IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 89-3: Policy statement on business equity valuations. 
CRA Audit Manual: 16.2.2: Estate of a deceased person. 


Forms: RC4111: What to do following a death [guide]; T4011: Preparing returns for 
deceased persons [guide]. 


(5.1) Eligible capital property of deceased — Notwithstand- 
ing subsection 24(1), where at any time a taxpayer dies and any 
person (in this subsection referred to as the beneficiary), as a conse- 
quence of the taxpayer’s death, acquires an eligible capital property 
of the taxpayer in respect of a business carried on by the taxpayer 
immediately before that time (otherwise than by way of a distribu- 
tion of property by a trust that claimed a deduction under paragraph 
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20(1)(b) in respect of the property or in circumstances to which 
subsection 24(2) applies), 


(a) the taxpayer shall be deemed to have disposed of the pro- 
perty, immediately before the taxpayer’s death, for proceeds 
equal to 4/3 of that proportion of the cumulative eligible capital 
of the taxpayer in respect of the business that the fair market 
value immediately before that time of the property is of the fair 
market value immediately before that time of all of the eligible 
capital property of the taxpayer in respect of the business; 


(b) subject to paragraph (c), the beneficiary shall be deemed to 
have acquired a capital property at the time of the taxpayer’s 
death at a cost equal to the proceeds referred to in paragraph (a); 


(c) where the beneficiary continues to carry on the business pre- 
viously carried on by the taxpayer, the beneficiary shall be 
deemed to have, at the time of the taxpayer’s death, acquired an 
eligible capital property and made an eligible capital property 
expenditure at a cost equal to the total of 

(i) the proceeds referred to in paragraph (a), and 


(ii) “4 of that proportion of the amount, if any, determined for 
F in the definition “cumulative eligible capital” in subsection 
14(S) in respect of the business of the taxpayer at that time 
that the fair market value immediately before that time of the 
particular property is of the fair market value immediately 
before that time of all eligible capital property of the tax- 
payer in respect of the business, 


and, for the purposes of determining at any time the benefici- 
ary’s cumulative eligible capital in respect of the business, an 
amount equal to */4 of the amount determined under subpara- 
graph (ii) shall be added to the amount otherwise determined, in 
respect of the business, for P in the definition “cumulative eligi- 
ble capital” in subsection 14(5); and 


(d) for the purpose of determining, after that time, the amount 
required by paragraph 14(1)(b) to be included in computing the 
income of the beneficiary in respect of any subsequent disposi- 
tion of the property of the business, there shall be added to the 
amount determined for Q in the definition “cumulative eligible 
capital” in subsection 14(5) the amount determined by the 
formula 


B 
Ax= 
G 


where 


A is the amount, if any, determined for Q in that definition in 
respect of the business of the taxpayer immediately before 
that time, 


B is the fair market value immediately before that time of the 
particular property, and 


C is the fair market value immediately before that time of all 
eligible capital property of the taxpayer in respect of the 
business. 

Related Provisions: 14(1) — Inclusion in income from business; 24(1) — Ceasing 
to carry on business; 24(2) — Where business carried on by spouse or controlled cor- 
poration; 110.6(1)“qualified farm property’(d), “qualified fishing property”(d) — Cap- 
ital gains exemption; 248(8) — Meaning of “consequence” of death. 

History: The portion of para. 70(5.1)(d) before the formula amended by 2001, c. 17, 
subsec. 52(1), applicable to taxation years that end after February 27, 2000. The portion 
formerly read: 

(d) for the purposes of determining, after that time, 


(i) the amount deemed by subparagraph 14(1)(a)(v) to be the beneficiary’s 
taxable capital gain, and 


(ii) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the beneficiary’s income 


in respect of any subsequent disposition of the property of the business, there 

shall be added to the amount determined for Q in the definition “cumulative eli- 

gible capital” in [subsection] 14(5) the amount determined by the formula 
Subpara. 70(5.1)(d)(ii) amended by 1995, c. 3, s. 18, applicable to dispositions and 
acquisitions that occur after February 22, 1994. Subpara. (ii) formerly read: 


(ii) the amount to be included under paragraph 14(1)(b) in computing the benefi- 
ciary’s income 
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Para. 70(5.1)(b) and the opening words of para. (c) substituted by 1994, c. 21, \subsec. 
33(3) and (4), applicable to dispositions and acquisitions occurring after 1992. Para. (b) 
and the opening words of para. (c) formerly read: 


(b) subject to paragraph (c), the beneficiary shall be deemed to have acquired a 
capital property, immediately after the death of the taxpayer, at a’cost equal to 
the proceeds referred to in paragraph (a), 


(c) where the beneficiary continues to carry on the business previously carried on 
by the taxpayer, the beneficiary shall be deemed to have acquired an eligible 
capital property and to have made an eligible capital expenditure at a cost equal 
to the total of 


Para. 70(5.1)(d) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(2), applicable 
to acquisitions occurring as a consequence of the death of a taxpayer after the begin- 
ning of the first fiscal period of the taxpayer’s business beginning after 1987. 


Subsec. 70(5.1) substituted by 1994, c. 7, Sch. If (1991, c. 49), subsec. 48(1), applica- 
ble to acquisitions occurring as a consequence of the death of a taxpayer after the be- 
ginning of the first fiscal period of the taxpayer’s business beginning after 1987, except 
that in applying the subsec. in respect of acquisitions occurring before July 13, 1990 
the subsec. shall be read without reference to “(otherwise than under a distribution of 
property by a trust that has claimed a deduction under paragraph 20(1)(b) in respect of 
the property or in circumstances to which subsection 24(2) applies)”. Subsec. 70(5.1) 
formerly read: 
(5.1) Eligible capital property of deceased — Notwithstanding subsection 
24(1), where in a taxation year a taxpayer has died and any person (other than a 
spouse or corporation to whom subsection 24(2) applies), as a consequence of 
the death of the taxpayer, has acquired any particular eligible capital property of 
the taxpayer, the following rules apply: 
(a) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer’s death, of the property and to have received proceeds of disposi- 
tion therefor in respect of a business carried on by the taxpayer equal to “ of 
the cumulative eligible capital in respect of the business at that time; and 


(b) the person who has so acquired the property shall be deemed to have 
acquired a capital property, immediately after the death of the taxpayer, at a 
cost equal to the proceeds of disposition referred to in paragraph (a), except 
that; where the person continues to carry on the business previously carried 
on by the taxpayer, the person shall be deemed to have acquired an eligible 
capital property and to have made an eligible capital expenditure at a cost 
equal to the total of 


(i) the proceeds of disposition referred to in paragraph (a), and 


(ii) the amount, if any, determined for F in the definition “cumulative 
eligible capital” in subsection 14(5) in respect of the business of the tax- 
payer at that time 


and, for the purposes of determining at any time the person’s cumulative 
eligible capital in respect.of the business, an amount equal to the amount 
determined. under subparagraph (ii) shall,be added to the amount otherwise 
determined for P in that definition. 


Interpretation Bulletins: IT-313R2: Eligible capital ‘property — rules where a tax- 
payer has ceased carrying on a business or has died. 


(5.2) Resource properties and land inventories of a 
deceased taxpayer — Where in a taxation year a taxpayer dies, 


(a) the taxpayer is deemed to have, immediately before the tax- 
payer’s death, disposed of each Canadian resource property and 
foreign resource property of the taxpayer and received proceeds 
of disposition for that property equal to its fair market value im- 
mediately before the death; 


(a.1) subject to subparagraph (b)(ii), any particular person who 
as a consequence of the taxpayer’s death acquires any property 
that is deemed by paragraph (a) to have been disposed of by the 
taxpayer is deemed to have acquired the property at the time of 
the death at a cost equal to the fair market value of the property 
immediately before the death; 


(b) notwithstanding paragraph (a), where the taxpayer was resi- 
dent in Canada immediately before the taxpayer’s death, any Ca- 
nadian resource property or foreign resource property of the tax- 
payer that is, on or after the death and as a consequence of the 
death, transferred or distributed to a spouse or common-law 
partner of the taxpayer described in paragraph (6)(a) or a trust 
described in paragraph (6)(b) and it can be shown within the pe- 
riod ending 36 months after the death or, where written applica- 
tion therefor has been made to the Minister by the taxpayer’s 
legal representative within that period, within such longer period 
as the Minister considers reasonable in the circumstances, that 
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the property vested indefeasibly in the spouse or common-law 
partner or trust, as the case may be, 


(i) the taxpayer shall be deemed to have, immediately before 
the death, disposed of the property and received proceeds of 
disposition therefor equal to such amount as is specified by 
the taxpayer’s legal representative in the return of income of 
the taxpayer filed under paragraph 150(1)(b), not exceeding 
its fair market value immediately before the death, and 


(ii) the spouse, common-law partner or trust, as the case may 
be, is deemed to have acquired the property at the time of the 
death at a cost equal to the amount determined in respect of 
the disposition under subparagraph (1); 


(c) the taxpayer is deemed to have, immediately before the tax- 
payer’s death, disposed of each property that was land included 
in the inventory of a business of the taxpayer and received pro- 
ceeds of disposition for that property equal to its fair market 
value immediately before the death; 


(c.1) subject to subparagraph (d)(ii), any particular person who 
as a consequence of the taxpayer’s death acquires any property 
that is deemed by paragraph (c) to have been disposed of by the 
taxpayer is deemed to have acquired the property at the time of 
the death at a cost equal to the fair market value of the property 
immediately before the death; and 


(d) notwithstanding paragraph (c), where the taxpayer was resi- 
dent in Canada immediately before the taxpayer’s death, any 
property that is land included in the inventory of a business of 
the taxpayer is, on or after the death and as a consequence of the 
death, transferred or distributed to a spouse or common-law 
partner of the taxpayer described in paragraph (6)(a) or a trust 
described in paragraph (6)(b) and it can be shown within the pe- 
riod ending 36 months after the death of the taxpayer or, where 
written application therefor has been made to the Minister by the 
taxpayer’s legal representative within that period, within such 
longer period as the Minister considers reasonable in the circum- 
stances, that the property vested indefeasibly in the spouse or 
common-law partner or trust, as the case may be, 


(i) the taxpayer shall be deemed to have, immediately before 
the death, disposed of the land and received proceeds of dis- 
position therefor equal to its cost amount to the taxpayer im- 
mediately before the death, and 


(ii) the spouse or common-law partner or trust, as the case 
may be, shall be deemed to have acquired the property at the 
time of the death at a cost oho to ee Eas 


(ii) subject to paragraph (c), He have. ees at ve dine : 
oe disposition for each such property equal t ie its 


—(b) an - person ‘who as a consequence of the taxpayer’ s death, 
_ acquires a property that is deemed by paragraph (a) to have. 
been disposed of by the taxpayer is, subject to paragraph. (c), 
“ ned to. bays & aft ed the Poe at th time of the ie : 


. nec iately aa he taxpayer’ s pei a Pee iene pro-— 
perty described in clause (a)(i)(A), (B) or (C) is, on or after the 
_ death and as a consequence of the death, transferred or distrib- 
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uted to a spouse or common-law partner of the’ taxpayer ¢ 
scribed in paragraph (6)(a) or a trust: described i in paragrap! 
(6)(b), and it can be shown within the period that 
_ months after the death (or, where written application. has been 
. made to the Minister by the taxpayer’s leg 
= within that period, within any longer period that tl 
_ considers reasonable in the circumstances) nee 
Prope s has, within that. entie! ae d i 


is ea before, the pic tl $ bi proc 
position of the particular property equal to. __ 


(A) if the particular property is Canadian resource pro- 
_ perty of the taxpayer or foreign resource property of the 
_ taxpayer, the amount specified by the taxpayer's legal 
representative in the taxpayer’s return of income filed 
under paragraph 150(1)(b), not exceeding its fair market 
value at that time, and 


(B) if the particular property was land included i in the 
inventory of a business of the taxpayer, its cost amount 
to the taxpayer at that time, and , 


(ti) the spouse, common-law partner or trust, as thie case 
may be, is deemed to have acquired at the time of the death 
the particular property at a cost equal to the amount deter- 
mined under subparagraph (i) in respect of the slispogition 
of it under paragraph (a). 


Aplications: The July 16, 2010 draft legislation (Part 1 Stated subsec. 35(2), 
will amend subsec, 70(5.2) to read as above, applicable to taxation years that begin 
after 2006. 


Technical Notes (July 2010): Subsection 70(5. 2) provides rules with feces to 
the disposition of resource properties and land inventories on the death of an indivi- 
dual. It is amended to update its structure to conform to modern drafting standards. 


Paragraph 70(5.2)(b) is amended to provide that properties in respect of which a 
deemed disposition occurs under paragraph 70(5.2)(a) are deemed to have been ac- 
quired, by the person who as a consequence of the individual’s death acquires the 
property, at a cost equal to its fair market value immediately before that death. 


Where certain resource properties and land inventories held by an individual immedi- 
ately before death are deemed, under paragraph 70(5.2)(a) and (b), to have been dis- 
posed of by the individual and acquired at a particular cost by another person, new 
paragraph 70(5.2)(c) sets out the conditions under which it. will apply, instead of 
paragraphs 70(5.2)(a) and (b), to determine the proceeds of disposition and cost of 
acquisition resulting from that deemed disposition and that acquisition. In particular, 
where the conditions in paragraph (c) are met, subparagraph 70(5.2)(c)(@) applies to 
determine the deceased individual's proceeds from the deemed disposition under par- 
agraph (a) of a land inventory or resource property. In turn, subparagraph 
70(5.2)(c)(ii) deems the land inventory or resource property to have been acquired at 
the time of the individual’s death at a cost equal to the amount determined under 
subparagraph (i) in respect of the deemed te of the property under paragraph 
70(5.2)(a). 


Related Provisions: 104(4)(a)(i.1)— Deemed disposition of trust property; 
159(5) — Election where certain provisions applicable; 248(8) — Meaning of “conse- 
quence” of death; 248(9.2) — Meaning of “vested indefeasibly”; Canada-U.S. Tax 
Treaty:Art. XXIX-B:5 — US resident deemed resident in Canada before death. 


History: Para. 70(5.2)(a) amended, applicable to taxation years that begin after 2000, 
and para. (a.1) added, applicable to acquisitions that occur after 1992, by 2001, c. 17, 
subsec, 52(2). Para. (a) formerly read: 


(a) for the purposes of subsection 59(1), paragraph (a) of the description of F in 
the definition “cumulative Canadian development expense” in subsection 66.2(5) 
and paragraph (a) of the description of F in the definition “cumulative Canadian 
oil and gas property expense” in subsection 66.4(5), the taxpayer shall be 
deemed to have, immediately before the taxpayer’s death, disposed of each Ca- 
nadian resource property and foreign resource property of the taxpayer and re- 
ceived proceeds of disposition therefor equal to its fair market value immediately 
before the death; 


Subpara. 70(5.2)(b)(ii) amended by the said c. 17, subsec. 52(3), applicable to taxation 
years that begin after 2000. The subpara. formerly read: 


(i) the spouse or common-law partner or trust, as the case may be, shall be 
deemed to have acquired the property at the time of the death at a cost equal to 
the amount included in the taxpayer’s income under subsection 59(1) or included 
in the amount determined under paragraph (a) of the description of F in the defi- 
nition “cumulative Canadian development expense” in subsection 66.2(5) or par- 
agraph (a) of the description of F in the definition “cumulative Canadian oil and 
gas property expense” in subsection 66.4(5), as the case may be, in respect of the 
property; 
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Para. 70(5.2)(c) amended, applicable to taxation years that begin after 2000, and para. 


(c.1) added, applicable to acquisitions that occur after 1992, by the said c. st subsec. 
52(4). Para. (c) formerly read: 


(c) the taxpayer shall be deemed to have, immediately before the taxpayer’s 

» death, disposed of each property that was land included in the inventory of a 
business of the taxpayer and received proceeds of disposition therefor equal to its 
fair market value immediately before the death; and 


Subsec, 70(5.2) amended by 2000, c. 12, Sch..2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


Subsec. 70(5.2) substituted by 1994, c. 21, subsec. 33(5), applicable to dispositions and 
acquisitions occurring after 1992. That subsec. formerly read: 


(5.2) Resource properties and land inventories of deceased taxpayer — 
Where in a taxation year a taxpayer has died, the following rules apply: 


_ (a) for the purposes of subsection 59(1), paragraph (a) of the description of F 
in the definition “cumulative Canadian development expense” in subsection 
66.2(5) and paragraph (a) of the description of F in the definition “cumula- ., 
tive Canadian oil and gas property expense” in subsection 66.4(5), the tax- 
payer shall be deemed to have, immediately before the taxpayer’s death, dis- 
posed of each property owned by the taxpayer at that time, that. was a 
Canadian resource property or a foreign resource property and to- have re- 
ceived proceeds of disposition therefor equal to its fair market value at that 
time; 


(b), (c) [Repealed under former Act] 


(d) notwithstanding paragraph (a), where any property of a taxpayer who 
was resident in Canada immediately before the taxpayer’s death that is a 
Canadian resource property or foreign resource property has, on or after the 
death of the taxpayer and as a consequence thereof, been transferred or dis- 
tributed to the taxpayer’s spouse referred to in paragraph (6)(a) or a trust 
referred to in paragraph (6)(b), if it can be shown, within the period ending 
36 months after the death of the taxpayer or, where written application there- 
for has been made to the Minister by the taxpayer’s legal representative 
within that period, within such longer period as the Minister considers rea- 
sonable in the circumstances, that the property has become vested indefeasi- 
bly in the spouse or trust, as the case may be, the following rules apply: 


(i) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of dis- 
position therefor equal to such amount as is specified by the taxpayer’s 
legal representative in the return of income of the taxpayer referred to in 
paragraph 150(1)(b), not exceeding the fair market value of the property 
immediately before the taxpayer’s death, and 


(ii) the spouse or trust, as the case may be, shall be deemed to have 
acquired the property for an amount equal to the amount included in the 
taxpayer's income by virtue of subsection 59(1) or included in the 
amount determined under paragraph (a) of the description of F in the 
definition “cumulative Canadian development expense” in subsection 
66.2(5) or paragraph (a) of the description of F in the definition ‘“‘cumu- 
lative Canadian oil and gas. property expense” in subsection 66.4(5),. as 
the case may be, in respect of the property; 


(e) the taxpayer shall be deemed to have disposed, immediately before the 
taxpayer's death, of each property that was land included in the inventory of 
a business of the taxpayer and to have’ received proceeds of disposition 
therefor equal to the fair market value of the property at that time; and 


(f) notwithstanding paragraph (e), where any property of a taxpayer who was 
resident in Canada immediately before the taxpayer’s death that is land in- 
cluded in the inventory of a business has, on or after the taxpayer’s death 
and as a consequence thereof, been transferred or distributed to the tax- 
payer’s spouse referred to in paragraph (6)(a) ora trust referred to in para- 
graph (6)(b), if it can be shown within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has been made to 
the Minister by the taxpayer’s legal representative within that period, within 
such longer period as the Minister considers reasonable in the circumstances, 
that the property has become vested indefeasibly in the spouse or trust, as 
the case may be, the taxpayer shall be deemed to have disposed of the land 
immediately before the taxpayer’s death and to have received proceeds of 
disposition therefor equal to the cost amount thereof immediately before the 
taxpayer’s death and the spouse or trust, as the.case may be, shall be deemed 
to have acquired the property for an amount equal to those proceeds. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-212R3: 
Income of deceased persons — rights or things; IT-449R: Meaning of “vested indefea- 
sibly” (archived). 


(5.3) Fair market value — For the purposes of subsections (5) 
and 104(4) and section 128.1, the fair market value at any time of 
any property deemed to have been disposed of at that time'as a con- 
sequence of a particular individual’s death or as a consequence of 
the particular individual becoming or ceasing to be resident in Can- 
ada shall be determined as though the fair market value at that time 
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of any life insurance policy, under which the particular individual 
(or any other individual not dealing at arm’s length with the particu- 
lar individual at that time or at the time the policy was issued) was a 
person whose life. was insured, were the cash surrender value (as 
defined in subsection 148(9)) of the policy immediately before the 
particular individual died or became or ceased to be resident in 
Canada, as the case may be. 

Related Provisions: 139.1(5) — Value of ownership rights in. insurer during 
demutualization; 248(8) — Meaning of “consequence” of death; 251 — Arm’s length. 
History: Subsec. 70(5.3) amended by 2001,,c. 17, subsec. 52(5), applicable to:disposi- 
tions that occur after October, 1, 1996. The subsec. formerly read: 


(5.3) For the purposes of subsection (5) of this. section and subsections .70(9.4) 
and (9.5) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, the fair market value, immediately before. the death of the taxpayer re- 
ferred to in any:of those subsections, of any share of the capital stock of a corpo- 
ration deemed to’have been disposed of as a consequence of the taxpayer’s death 
shall be determined as though the fair market value at that time of any life insur~ 
ance policy under which the taxpayer was the person whose life was insured 
were the cash surrender value (within the meaning assigned by subsection 
148(9)) of the policy: at that time. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-416R3: Valuation of shares of a corporation receiving 

life insurance: proceeds on death of a shareholder. 


Information Circulars: 89-3: Policy statement on business equity valuations. 


(5.4) NISA on death — Where a taxpayer who dies has at the 
time of death a net income stabilization account, all amounts held 
for or on behalf of the taxpayer in the taxpayer’s NISA Fund No. 2 
shall be deemed to have been paid out of that fund to the apes 
immediately before that time. 

Related Provisions: 12(10.2) — NISA receipts; 248(9.1) — Whether trust ‘created 
by taxpayer’s will. 

History: Subsec. 70(5.4) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 28(3), 
applicable to 1991 et seq. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things, 
IT-305R4: Testamentary spouse trusts. 


(6) Where transfer or distribution to spouse [or common- 
law partner] or spouse trust — Where any property of a tax- 
payer who was resident in Canada immediately before the tax- 
payer’s death that is a property to which subsection (5) would ‘oth- 
erwise apply is, as a consequence of the death, transferred or 
distributed to 


(a) the taxpayer’s spouse or. common-law partner who was resi- 
dent in Canada immediately before the taxpayer’s death, or 


(b) a trust, created by the taxpayer’s will, that was resident in 
Canada immediately after the time the property vested indefeasi- 
bly in the trust and under. which 


(i). the taxpayer’s spouse. or common-law partner is entitled 
to receive all of the income of the trust that arises before the 
spouse’s or common-law partner’s death, and 


(ii) no person except the spouse or common-law partner may, 
before the spouse’s’ or common-law partner’s death, receive 
or otherwise obtain the use of any of the income or capital of 
the trust, 


if it can be shown, within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has 
been made to the Minister by the taxpayer’s legal representative 
within that period, within such longer period as the Minister consid- 
ers reasonable in the circumstances, that the property has become 
vested indefeasibly in the spouse or common-law partner or trust, as 
the case may. be, the following rules apply: 


(c) paragraphs (5)(a) and (b) do-not apply in respect of the 
property, 

(d) subject to paragraph (d.1), the taxpayer shall be deemed to 
have, immediately before the taxpayer’s death, disposed of the 
property and received proceeds of disposition therefor equal to 


(i) where the property was depreciable property of a pre- 
scribed class, the lesser of the: capital cost and the cost 
amount to the taxpayer of the Sabet immediately before 
the death, and 


S. 70(6) 


(11) in any other case, its adjusted cost base to the taxpayer 
immediately before the death,’ 


and the spouse or common-law partner or trust, as the case may 
be, shall be deemed to have acquired the property at the time of 
the death at a cost equal to those proceeds, 


(d.1) where the property is an interest in a partnership (other 
than an interest in a partnership to which subsection 100(3) 
applies), 
(i) the taxpayer shall, except for the purposes of paragraph 
98(5)(g), be deemed not to have disposed of the property as a 
consequence of the taxpayer’s death, 


(ii) the spouse or common-law partner or the trust, as the 
case may be, shall be deemed to have acquired the property 
at the time of the death at a cost equal to its cost to the tax- 
payer, and 


(iii) each amount added or deducted in computing the. ad- 
justed cost base to the. taxpayer of the property shall be 
deemed to be required by subsection 53(1) or (2) to be added 
or deducted, as the case may be, in computing the adjusted 
cost base to the spouse or common-law partner or the trust, 
as the case may be; of the property; and 


(e) where the property was depreciable property of the taxpayer 
of a prescribed class, paragraph (5)(c) applies as if the refer- 
ences therein to “paragraph (a)” and to “paragraph (b)” were 
read as references to “paragraph (6)(d)”’. 


Related Provisions: 40(3.18)(a)—Grandfathering of partnership interest trans- 
ferred under 70(6)(d.1); 40(4) — Where principal residence disposed of to spouse or 
spouse trust; 44.1(4) — Treatment of small business investment rollover on death; 
70(6.2) — Election; 70(7) — Special rules applicable re spouse, trust; 70(9.1),-(9.11), 
(9.3), (9.31) — Transfer of farm or fishing property from spouse trust to settlor’s chil- 
dren; 72(2) — Election by legal representative and transferee re reserves; 73(1.01) — 
Inter vivos transfer of property; 94(4)(b) [proposed] — Deeming non-resident trust to 
be resident in Canada does not apply; 104(4)(a)G.1) — Trust — deemed disposition on 
death of spouse; 108(3) — Income of trust; 108(4) — Trust not disqualified by reason 
only of payment of certain duties and taxes; 148(8.2) — Rollover of life insurance pol- 
icy to spouse on death; 248(8) — Meaning of “consequence” of death; 248(9.1) — 
Whether trust created by taxpayer’s will; 248(9.2) — Meaning of “vested indefeasi- 
bly”; 248(23.1) — Transfer under provincial family law after death; 248(37)(g) — 
Rule limiting value of donated property does not apply where 70(6) applied; 252(3) — 
Extended meaning of “spouse”; 256(7)(a)(i)(D) — Control of corporation deemed not 
acquired; Canada-U.S. Tax Treaty:Art. XXVI:3(g) — Relief from double taxation; 
Canada-U.S: Tax Treaty:Art. XXIX-B:5, 6 — Credit for U.S. estate taxes. 


History: Subsec. 70(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
ppouse or common-law partner’, and by Sch. 2, s. 7 to replace “spouse’s’with 
“spouse’s or common-law partner’s”’, applicable to 2001 et seq., in force July 31, 2000. 

See also the transitional. rules reproduced, in the History, to 248(1)“common-law 


partner”, 


Para. 70(6)(d) and subpara. a 1)(ii) substituted by 1994, c. 21, subsecs. 33(6), (7), ap- 
plicable to dispositions and acquisitions occurring after 1992. That para. and subpara. 
formerly read: 


(d) subject to paragraph (d.1), the taxpayer shall be deemed to have disposed of 
the property immediately before the taxpayer’s death and to have received pro- 
ceeds of disposition therefor equal to, 


(i) where the property was depreciable property of the taxpayer of a pre- 
scribed class, that proportion of the undepreciated capital cost to the tax- 
payer immediately before the taxpayer’s death of all of the depreciable pro- 
perty of the taxpayer of that class that the fair market value at that time of 
the property is of the fair market value at that time of all of the depreciable 
property of the taxpayer of that class, and 


(ii) in any other case, the adjusted: cost base to the taxpayer of the property 
immediately before the taxpayer’s death, 


and the spouse or trust, as the case may be, shall be deemed to have acquired the 
property for an amount equal to those proceeds, 


(ii) the spouse or the trust, as the case may be, shall be deemed to have acquired 
» the property for an amount equal to. the cost thereof to the taxpayer, and 


That portion of subsec. 70(6) preceding para. (a), and paras. (c) and (e) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 28(4) to (6), applicable to dispositions 
occurring after’ 1992. Those portions formerly read: 


(6) Where transfer or distribution to spouse or trust — Where any property 
of a taxpayer who was resident in Canada immediately before. the taxpayer's 
death that is a property to which paragraphs (5)(a) and (c), or (5)(b) and (d), as 
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the case may be, would otherwise apply has, on or after the taxpayer’s death and 
as a consequence thereof been transferred or distributed to 


(€) where the property was depreciable property of the taxpayer of a prescribed 
class, paragraph (5)(e) is applicable as if the reference therein to “paragraph (b)” 
and to “paragraph (d)” were read as references to “paragraph (6)(d)”. 
That portion of para. 70(6)(d) preceding subpara. (i) amended to add “subject to para- 
graph (d.1), and para. (d.1) added, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 48(2), 
(3), applicable to transfers, distributions and acquisitions occurring after January 15, 
1987. 


Selected Cases [subsec. 70(6)]: Antle v. R., [2010] 4 C.T.C. 2327 (TCC); aff'd 
2010 CarswellNat 3894 (FCA) (Spousal trust arrangements were improperly executed 
and ineffective. Capital gain taxed in transferor’s hands); Husel Estate v. Canada, 
[1995] 1 C.T.C. 2298 (TCC) (Rollover appplies only if property received qua 
beneficiary); Labbé v. Canada, [1995] 1 C.T.C. 2209 (TCC) (Interposition of holding 
company disqualifies shares as family farm corporation); Greenwood Estate v. Canada, 
[1991] 1 C.T.C. 47 (FCTD); aff'd [1994] 1 C.T.C. 310 (FCA) (Agreement between 
sons and father to purchase shares on death prevents shares from vesting indefeasibly 
in spousal trust); Hillis v. R., [1983] C.T.C. 348 (FCA) (Rollover to spouse only on 
one-third of intestate succession after sons renounced two-thirds to which they were 
entitled). 


1.T. Application Rules: 20(1.1)(a) (property owned since before 1972). 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-236R4: 
Reserves — disposition of capital property (archived); IT-242R: Retired partners; IT- 
259R4: Exchange of property; IT-278R2: Death of a partner or of a retired partner; IT- 
305R4: Testamentary spouse trusts; [T-321R: Insurance agents and brokers — 
unearned commissions (archived); IT-325R2: Property transfers after separation, di- 
vorce and annulment; IT-382: Debts bequeathed or forgiven on death (archived); IT- 
449R: Meaning of “vested indefeasibly” (archived); IT-522R: Vehicle, travel and sales 
expenses of employees. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: T4011: Preparing returns for deceased persons [guide]. 


(6.1) Transfer or distribution of NISA to spouse [or 
common-law partner] or trust — Where a property that is a net 
income stabilization account of a taxpayer is, on or after the tax- 
payer’s death and as a consequence thereof, transferred or distrib- 
uted to 


(a) the taxpayer’s spouse or common-law partner, or 
(b) a trust, created by the taxpayer’s will, under which 


(i) the taxpayer’s spouse or common-law partner is entitled 
to receive all of the income of the trust that arises before the 
spouse’s or common-law partner’s death, and 


(ii) no person except the spouse or common-law partner may, 
before the spouse’s or common-law partner’s death, receive 
or otherwise obtain the use of any of the income or capital of 
the trust, 


subsections (5.4) and 73(5) do not apply in respect of the taxpayer’s 
NISA Fund No. 2 if it can be shown, within the period ending 36 
months after the death of the taxpayer or, where written application 
therefor has been made to the Minister by the taxpayer’s legal rep- 
resentative within that period, within such longer period as the Min- 
ister considers reasonable in the circumstances, that the property 
has vested indefeasibly in the spouse or common-law partner or 
trust, as the case may be. 

Related Provisions: 12(10.2) — NISA receipts; 70(6.2) — Election; 70(7) — Spe- 
cial rules applicable re spouse trust; 104(5.1) — NISA Fund No. 2 held by spousal 
trust; 104(6) — Deduction in computing income of trust; 104(14.1) — NISA election; 
108(3) — Meaning of “income” of trust; 108(4) — Trust not disqualified by reason 
only of payment of certain duties and taxes; 248(8) — Meaning of “consequence” of 
death; 248(9.1) — Whether trust created by taxpayer’s will; 248(9.2) — Meaning of 
“vested indefeasibly”; 252(3) — Extended meaning of “spouse”. 

History: Subsec. 70(6.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by Sch. 2, s. 7 to replace “spouse’s’’with 
“spouse’s or common-law partner’s”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘‘common-law 
partner’. 


Subsec. 70(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(8), applicable 
to 1991 et seg. 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-305R4: Testamentary spouse trusts. 


Income Tax Act, Part I, Division B 


History [former subsec. 70(6.1)]: Former subsec. 70(6.1) repealed by 1994,:c. 7, 
Sch. VIII (1993, c. 24), subsec. 28(7), applicable to 1990 et seg. That subsec. had read; 


(6.1) How trust created — For the purposes of subsection (6) and paragraph 
104(4)(a), a trust shall be considered to be created by a taxpayer’s will if the trust 
is created ‘ 


(a) under the terms of the taxpayer’s will; or 


(b) by an order of a court in relation to the taxpayer’s estate made pursuant 
to any law of a province providing for the relief or support of dependants. 


(6.2) Election — Subsection (6) or (6.1) does not apply to any pro- 
perty of a deceased taxpayer in respect of which the taxpayer’s le- 
gal representative elects, in the taxpayer’s return of income under 
this Part (other than a return of income filed under subsection (2) or 
104(23), paragraph 128(2)(e) or subsection 150(4)) for the year in 
which the taxpayer died, to have subsection (5) or (5.4), as the case 
may be, apply. 

Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Subsec. 70(6.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
28(8), applicable to 1991 et seg. That subsec. formerly read: 


(6.2) Subsection (6) does not apply to any property of a deceased taxpayer in © 
respect of which the legal representative of the taxpayer has elected, in the return 
of income of the taxpayer for the year in which the taxpayer died, to have sub- 
section (5) apply. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(7) Special rules applicable in respect of trust for benefit 
of spouse [or common-law partner] — Where a trust created 
by a taxpayer’s will would, but for the payment of, or provision for 
payment of, any particular testamentary debts in respect of the tax- 
payer, be a trust to which subsection (6) or (6.1) applies, 


(a) for the purpose of determining the day on or before which a 
return (in this subsection referred to as the “taxpayer’s return’’) 
of the taxpayer’s income for the taxation year in which the tax- 
payer died is required to be filed by the taxpayer’s legal repre- 
sentatives, subsection 150(1) shall be read without reference to 
paragraph 150(1)(b) and as if paragraph 150(1)(d) read as 
follows: 


“(d) in the case of any other person, by the person’s legal 
representative within 18 months after the person’s death; 
or”; and 


(b) where the taxpayer’s legal representative so elects in the tax- 
payer’s return (other than a return of income filed under subsec- 
tion (2) or 104(23), paragraph 128(2)(e) or subsection 150(4)) 
and lists therein one or more properties (other than a net income 
stabilization account) that were, on or after the taxpayer’s death 
and as a consequence thereof, transferred or distributed to the 
trust, the total fair market value of which properties immediately 
after the taxpayer’s death was not less than the total of the non- 
qualifying debts in respect of the taxpayer, 


(i) subsection (6) does not apply in respect of the properties 
so listed, and 


(ii) notwithstanding the payment of, or provision for payment 
of, any such particular testamentary debts, the trust shall be 
deemed to be a trust described in subsection (6), 


except that, where the fair market value, immediately after the 
taxpayer’s death, of all of the properties so listed exceeds the 
total of the non-qualifying debts in respect of the taxpayer (the 
amount of which excess is referred to in this subsection as the 
“listed value excess”) and the taxpayer’s legal representative 
designates in the taxpayer’s return one property so listed (other 
than money) that is capital property other than depreciable 
property, 

(iii) the amount of the taxpayer’s capital gain or capital loss, 


as the case may be, from the disposition of that property 
deemed by subsection (5) to have been made by the taxpayer 
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is that proportion of that capital gain or ety loss otherwise 
determined that 


(A) the amount, if any, by which the fair market value of 
that property immediately after the ees s death ex- 
ceeds the listed value excess, 


is of 


(B) the fair market value of that property immediately af- 
ter the taxpayer’s death; and 


(iv) the cost to the trust of that property is 


(A) where the taxpayer has a capital gain from the dispo- 
sition of that property deemed by subsection (5) to have 
been made by the taxpayer, the total of 


(I). its adjusted cost base to the taxpayer immediately 
before the taxpayer’s death, and 


(II) the amount determined under subparagraph (iii) to 
be the taxpayer’s capital gain from the disposition of 
that property, or 


(B) where the taxpayer has a capital loss from the disposi- 
tion of that property deemed by subsection (5) to have 
been made by the taxpayer, the amount by which 


(I) its adjusted cost base to the taxpayer immediately 
before the taxpayer’s death 


exceeds 


(II) the amount determined under subparagraph (ii1) to 
be the taxpayer’s capital loss from the disposition of 
that property. © 
Related Provisions: 70(8) — Meaning of certain expressions; 248(8) — Meaning of 
“consequence” of death; 248(9.1) — Whether trust created by taxpayer’s will. 


History: Para. 70(7)(a) amended by 1996, c. 21, s. 14, applicable after 1994. The para. 
formerly: read: 


(a) for the purposeof determining the day on or before which a return (in this 
subsection referred 'to.as the “taxpayer’s return’) of the taxpayer’s income for the 
taxation year in which the taxpayer died is required to be filed by the taxpayer’s 
legal representatives, subsection 150(1) shall be read without reference to para- 
graph 150(1)(b) and the reference in paragraph 150(1)(d) to “on or before April 
30 in the next’ year” shall be read as a reference to “‘within 18 months after the 
person’s death”; and 


That portion of subsec. 70(7) preceding para. (a) amended by 1994, c..7, Sch. VIII 
(1993, c. 24), subsec. 28(9), applicable to 1991 et seq. That portion formerly read 


(7) Where a trust created by a taxpayer’s will would, but for the payment of, or 
provision for payment of, any particular testamentary debts in respect of the tax- 
payer, be a trust described in subsection (6), the following rules apply: 


All that portion of para. 70(7)(b) preceding subpara. (iii) amended by 1994, c. 7, Sch. 
VIII (1993, c: 24), subsec. 28(10); applicable to 1991 .et seq. That portion formerly 
read: 


(b) where the taxpayer’s legal representative has so elected in the taxpayer’s re- 
turn and has listed therein one or more specified properties (including any 
money) that have, on or after the taxpayer’s death and as a consequence thereof, 
been transferred or distributed to the trust, the total fair market value of which 
properties immediately after the taxpayer’s death was not less than the total of 
the non-qualifying debts in respect.of the taxpayer, 


(i) subsection (6) does not apply in respect of the specified properties so 
listed, and 


(ii) notwithstanding the payment of, or provision for payment of, any such 
particular testamentary debts, the trust shall be deemed to be a trust de- 
scribed in subsection (6), 


except that where the fair market value, immediately after the taxpayer’s death, 
of all of the specified properties so listed exceeds the total of the non-qualifying 
debts in respect of the taxpayer (the amount of which excess is referred to in this 

_ subsection as the “listed value excess’) and the taxpayer’s legal representative 
has designated in the taxpayer’s return one specified property so listed (other 
than money) that is a capital property other than depreciable property, 


Para. 70(7)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 48(4), applicable 
to 1990 et seq. Para. 70(7)(a) formerly read: 


(a) for the purpose of determining the day on or before which a return (in this 
subsection referred to as the “taxpayer’s return”) of the taxpayer’s income for the 
* taxation year in which the taxpayer died is required to be filed by the taxpayer’s 
legal representative, the reference in paragraph 150(1)(b) to “6 months” shall be 
read, except for the purposes of section 161, as a reference to “18 months”; and 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


S. 709) 


(8) Meaning of certain expressions in subsec. (7) — In sub- 
section (7), 


(a) the “fair market value” at any time of any property subject to 
a mortgage or hypothec is the amount, if any, by which the fair 
market value at that time of the property otherwise determined 
exceeds the amount outstanding at that time of the debt secured 
by the mortgage or hypothec, as the case may be; 


(b) “non-qualifying debt’ in respect of a taxpayer who has died 
and by whose will any trust has been created that would, but for 
the payment of, or provision for payment of, any particular testa- 
mentary debts in respect of the taxpayer, be a trust described in 
subsection (6), means any such particular testamentary debt in 
respect of the taxpayer other than 


(i) any estate, legacy, succession or inheritance duty payable, 
in. consequence of the taxpayer’s death, in respect of any pro- 
perty of, or interest in, the trust, or 


(ii) any debt secured by a mortgage or hypothec on property 
owned by the taxpayer immediately before the taxpayer’s 
death; and 


(c) “testamentary debt’, in respect of a taxpayer who has died, 
means 


(i) any debt owing by the taxpayer, or any other obligation of 
the taxpayer to pay an amount, that was outstanding immedi- 
ately before the taxpayer’s death, and 


(ii) any amount payable (other than any amount payable to 
any person as a beneficiary of the taxpayer’s estate) by the 
taxpayer’s estate in consequence of the taxpayer’s death, 


including any income or profits tax payable by. or in respect of 
the taxpayer for the taxation year in which the taxpayer died or 
for any previous taxation year, and any estate, legacy, succes- 
sion or inheritance duty payable in consequence of the tax- 
payer’s death: 


Related Provisions: 248(8) — Meaning of “consequence” of death. 


History: Para. 70(8)(a) and subpara. (b)(ii) amended by 2001, c. 17, s. 208 to add the 
words “‘or hypothec” (in three places), in force on June 14, 2001. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(9) When subsec. (9.01) applies — Subsection (9.01) applies to 
a taxpayer and.a child of the taxpayer.in respect of land in Canada 
or depreciable property in Canada:of a prescribed class of the tax- 
payer in respect of which subsection (5) would; if this Act were 
read without reference to this subsection, apply if 


(a) the property was, before the death of the taxpayer, used prin- 
cipally in a fishing or farming business carried on in Canada in 
which the taxpayer, the spouse. or common-law partner of the 
taxpayer or a child or a parent of the taxpayer was actively en- 
gaged on a regular and continuous basis (or, in the case of pro- 
perty used in the operation of a woodlot, was engaged to the 
extent required by a prescribed forest management plan in re- 
spect of that woodlot); 


(b) the child of the taxpayer was resident in Canada immediately 
before the day on which the taxpayer died; and 


(c) as a consequence of the death of the taxpayer, the property is 
transferred to and becomes vested indefeasibly in the child 
within the period ending 36 months after the death of the tax- 
payer or, if written application has been made to the Minister by 
the taxpayer’s legal representative within that period, within any 
longer period that the Minister considers reasonable in the 
circumstances. _ 
Related Provisions: 70(10) — Definitions; 248(9.2) — Meaning of “vested indefea- 
sibly”; 250 — Resident in Canada. 
History: Subsec. 70(9) added (former (9) becoming (9.01)) by 2007, c. 2, subsec. 
10(1), applicable to a disposition, that occurs after May 1, 2006, of a property unless 
the disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s 
return of income for the taxation year in which the disposition occurred to have subsec. 
70(9), as it read on May 1, 2006, apply to the disposition. For earlier History to 70(9), 
see under 70(9.01). 
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Selected Cases [subsec. 70(9)]: Boger, Estate v. MNR, [1991] 2°C.T.C. 168 
(FCTD); aff'd [1993] 2 C.T.C. 81 (FCA) (Bequeathed property unaffected by Family 
Relief Act order vested indefeasibly; rollover allowed). 


Regulations: 7400 (prescribed forest management plan). 
1.T. Application Rules: 26(18) (farmland owned since before 1972). 
Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 


death; IT-382: Debts bequeathed or forgiven on death (archived); IT-449R: Meaning of — 


“vested indefeasibly” (archived). 


Forms: RC4060 (for PE, ON, AB): Farming income and the AgriStability and Agriln- 
vest programs guide; RC4408 (for BC, SK, MB, NS, NL, YK): Farming income and 


the AgriStability and AgriInvest programs harmonized sank — joint forms and guide; | 


T4003: Farming income [guide]. 


(9.01) Transfer of farming and fishing property to child — 
If, because of subsection (9), this subsection applies to the taxpayer 
and a child of the taxpayer in respect of a property of the taxpayer 
that has been transferred to the child as a consequence of the death 
of the taxpayer, the following rules apply: 


(a) where the taxpayer’s legal representative does not elect in the 
taxpayer’s return of income under this Part for the year in which 
the taxpayer died, to have paragraph (b) apply to the taxpayer 
and the child in respect of the property, 


(i) paragraphs (5)(a) and (b) and section 69 do not apply to 
the taxpayer and the child in respect of the property, 


(ii) the taxpayer is deemed to have 


(A) disposed of the property immediately before the tax- 
payer’s death, and 


(B) received, at the time of the disposition of the property, 
proceeds of disposition in respect of that disposition of 
the property equal to 


(I) where the property was depreciable property of a 
prescribed class, the lesser of 


1. the capital cost to the taxpayer of the property, 
and 


2. the amount, determined immediately before the 
time of the disposition of the property, that is that 
proportion of the undepreciated capital cost of pro- 
perty of that class to the taxpayer that the capital 
cost to the taxpayer of the property is of the capital 
cost to the taxpayer of all property of that class that 
had not, at or before that time, been disposed of, 
and 


(IT) where the property is land (other than land to 
which subclause (I) applies), the adjusted cost base to 
the taxpayer of the property immediately before the 
time of the disposition of the property, 


(ili) the child is, immediately after the time of the disposition 
of the property, deemed to have acquired the property at a 
cost equal to the taxpayer’s proceeds of disposition in respect 
of the disposition of the property determined under subpara- 
graph (ii), and 


(iv) where the property was depreciable property of a pre- 
scribed class, paragraphs (5)(c) and (d) apply to the taxpayer 
and the child in respect of the property as if the references in 
those paragraphs to “paragraph (a)”’ and “paragraph (b)” 
were read as “subparagraph (9.01)(a)(ii)” and “subparagraph 
(9.01)(a)(i1)”’, respectively; and 


(b) where the taxpayer's legal representative elects, in the tax- 
payer’s return of income under this Part for the taxation year in 
which the taxpayer died, to have this paragraph apply to the tax- 
payer in respect of the property, 


(i) paragraphs (5)(a) and (b) and section 69 do not apply to 
the taxpayer and the child in respect of the property, 


(ii) the taxpayer is deemed to have 


(A) disposed of the property immediately, before the tax- 
payer’s death, and 
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(B) received, atthe time of the disposition of the property, 
proceeds of disposition in respect of ‘that disposition of 
the property equal to 


(1) where the property was depreciate property of a 
prescribed class, the amount that the legal representa- 
tive designates, which must not be greater than the 
greater of nor less than the lesser of 


1. the fair market. value of the property immedi- 
ately before the time of the disposition of the pro- 
perty, and 


2. the lesser of the capital cost to the taxpayer of 
the property and the amount, determined immedi- 
ately before the time of the disposition of the pro- 
perty, that is that proportion of the undepreciated 
capital cost of property of that class to the taxpayer 
that the capital cost to the taxpayer of the property 
is of the capital cost to the taxpayer of all property 
of that class that had not, at or before that time, 
been disposed of, and 


(II) where the property is land ééttier than land to 
which subclause (I) applies), the amount that the legal 
representative designates, which must not be greater 
than the greater of nor less than the lesser of 


1. the fair market value of the property immedi- 
ately before the time of the disposition of the pro- 
perty, and 


2. the adjusted cost base to the taxpayer of the pro- 
perty immediately before the time of the.disposi- 
tion of the property, 


(iii) the child is, immediately after the time of the disposition 
of the property, deemed to have acquired the property at a 
cost equal to the taxpayer’s proceeds of disposition in respect 
of the disposition of the property determined under subpara- 
graph (ii), 

(iv) where the property was depreciable property of a pre- 
scribed class, paragraphs (5)(c) and (d) apply to the taxpayer 
in respect of the property as if the references in those 
paragraphs to “paragraph (a)” and “paragraph (b)” were read 
as “subparagraph = (9.01)(b)(ii)”, and ~» “subparagraph 
(9.01)(b)(iii)”’, respectively, 


(v) except for the purpose of this subparagraph, 


(A) where the amount designated by the taxpayer’s legal 
representative under subclause (ii)(B)(1), exceeds the 
greater of the amounts determined under sub-subclauses 
(ii)(B)()1 and 2 in respect of the property, the amount 
designated is deemed to be equal to the greater of those 
amounts, and 


(B) where the amount designated by the taxpayer’s legal 
representative under subclause (ii)(B)(IL) exceeds’ the 
greater of the amounts determined under sub-subclauses 
(ii)(B)(1)1 and 2 in respect of the property, the amount 
designated is deemed to be equal to the greater of those 
amounts, and : 


(vi) except for the purpose of this subparagraph, 


(A) where the amount designated by the taxpayer’s legal 
representative under subclause (ii)(B)(I) is less than the 
lesser of the amounts determined under sub-subclauses 
(ii)(B)(I)1 and 2 in respect of the property, the amount 
designated is deemed to be equal to the lesser of pi 
amounts, and 


(B) where the amount designated by the taxpayer’ S Tegal 
representative under subclause (ii)(B)(II). is less than the 
lesser of the amounts determined under sub-subclauses 
(ii)(B)U1)1 and 2 in respect of the property, the amount 
designated is deemed to ‘be equal ‘to the lesser pe those 
amounts. 


Subdivision f — Rules Relating to Computation of Income S..70(9.01) 


Related Provisions: 70(9.6) — Transfer to parent; 70(9.8) — Farm or fishing pro- 

perty used by corporation or partnership; 70(10) — Definitions; 70(13) — Capital cost 
of certain depreciable property; 73(3), (3.1) — Inter vivos transfer of farm or fishing 
property to child; 220(3.2), Reg. 600(b) — Late filing or revocation of election; 
248(8) — Meaning of “consequence” of death. 


History: Subsec. 70(9.01) renumbered (from (9)) and amended by 2007, c. 2, subsec. 
10(1), applicable to'a disposition, that occurs after May 1, 2006, of a property unless 
the disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s 
return of income for the taxation year in which the disposition occurred to have subsec. 
70(9), as it read on May 1, 2006, apply to the disposition. Subsec. 70(9) formerly read: 


(9). Transfer of farm property to child — If any land in Canada or depreciable 

property in Canada of a prescribed class of a taxpayer to which subsection (5) 
would otherwise apply was, before the taxpayer’s death, used principally in a 
farming business in which the-taxpayer, the taxpayer’s spouse or common-law 
partner, or any of the taxpayer's children was actively engaged ona ‘regular and 
continuous basis (or, in the case of property used in the operation of a woodlot, 
was engaged to the extent required by a prescribed forest management plan in 
respect of that woodlot), the property is, as a consequence of the death, trans- 
ferred or distributed to a child of the taxpayer who was resident in Canada imme- 
diately before the death and.it can be.shown, within the period ending 36 months 
after the death or, if written application that this subsection apply has been made 
to the Minister by the taxpayer’s legal representative within that period, within 
any longer period that the Minister considers reasonable in the circumstances, 
that the property has vested indefeasibly in the child, 


(a) paragraphs (5)(a) and (b) do not apply in respect of the property, 
(b) the taxpayer shall be deemed to have, immediately before the taxpayer’s 


death, disposed of the property and received proceeds of disposition therefor 
equal to © 


(i) where the property was depreciable property of a prescribed class, 
the lesser of the capital cost and’the cost amount to the taxpayer of the 
property immediately. before-the, death, and 


(ii) where the property is land (other than’ land to which subparagraph (i) 
applies), its adjusted cost base to the taxpayer immediately before the 
death, 


and the child shall be deemed to have acquired the property at the time of the 
death at a cost equal to those proceeds, and 


(c) where the property was depreciable property of a prescribed class, 
paragraphs (5)(c) and (d) apply as if the references therein to “paragraph (a)” 
and “paragraph (b)” were read: as “paragraph (9)(b)”, 


except that, where the taxpayer’s legal representative so elects in the taxpayer’s 
return of income under this Part for the year in which the taxpayer died, para- 
graph (b) shall be read as follows: 


“(b) the taxpayer shall be deemed to have, immediately before the tax- 
payer’s death, disposed of the property and received proceeds of disposi- 
tion therefor equal to such amount as the legal representative elects in the 
taxpayer’s return of income under this Part for the year in which the tax- 
payer died, not greater than the greater of nor less than the lesser of 


(i) where the property was depreciable property of a prescribed class, 
(A) its fair market value immediately before the death, and 


(B) the lesser of the capital cost and the cost amount to the tax- 
payer of the property immediately before the death, and 


(ii) where the property is land (other than land to which subparagraph 
(i) applies), 
(A) its fair market value immediately before! the death, and 


(B) its adjusted cost base to the taxpayer immediately before the 
death, 


and the child shall be deemed to have acquited the property at the time of 
the death at a cost equal to those proceeds, except that for the purpose of 
this paragraph, where “the elected amount exceeds the greater of the 
amounts determined under clauses (i)(A) and (B) or (ii) (A) and (B), as the 
case may be, it shall be deemed to be equal to the greater thereof, and 
where the elected amount is less than the lesser of the amounts determined 
under clauses (i)(A) and (B) or (ii) (A) and (B), as the case may be, it shall 
be deemed to be equal to the lesser thereof, and”. 


The opening words of subsec. 70(9) amended by 2002, c. 9, subsec. 27(1), applicable 
to transfers of property that occur as a consequence of deaths that occur after December 
10, 2001. The opening words formerly read: 


(9) Where any land in Canada or depreciable property in Canada ofa prescribed 
class of a taxpayer to which subsection (5) would otherwise apply was, before 
the taxpayer’s death, used principally in the business of farming in which the 
taxpayer, the taxpayer’s spouse or common-law partner or any of the taxpayer’s 
children was actively engaged on a regular and‘continuous basis and the property 
is, as a consequence of the death, transferred:or distributed to a child of the tax- 
payer who was resident in Canada immediately before the death and it can be 
shown, within the period ending 36 months after the death or, where written 
application therefor has been made to the Minister by the taxpayer’s legal repre- 
sentative within that period, within such longer period as the Minister considers 


reasonable in the circumstances, that the property has vested indefeasibly in the 
child, 
Subsec. 70(9) amended by 2000, ¢:12, Sch: 2,'s/1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seq., in force July 31, 2000..See also, the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


All that portion of subsec.'70(9) following para. (a) substituted by 1994, c. 21, subsec. 
33(8), applicable to dispositions and acquisitions occurring after 1992. That portion of 
the subsec. formerly read: 


(b) the taxpayer shall:-be deemed to have disposed of the property immedi- 
ately before the taxpayer’s death and to have received proceeds of disposi- 
tion. therefor equal to, 


.. () where the property was sealable property of the taxpayer of a pre- 
scribed class, that proportion of the undepreciated capital cost to the tax- 
payer immediately before the taxpayer’s death of all of the depreciable 
property of the taxpayer of that class that the fair market value at that 
time of the property was of the fair market value at that time of all of the 
depreciable property of the taxpayer of that class, and 


(ii) where the property was land, its adjusted cost base, to the taxpayer 
immediately before the taxpayer’s death, 


and the child shall be deemed to have acquired the property Moe an. amount 
equal to those proceeds, and 


(c) where the property was depreciable property of the taxpayer of a pre- 
scribed class, paragraph (5)(c) applies as if the references therein to “para- 
graph (a)” and to “paragraph (b)” were read as references to “paragraph 


(9)(b)”, 


except that, where:the legal representative of the taxpayer has) so elected in the 
taxpayer’s return of income under this Part for the year,in, which the taxpayer 
died, paragraph (b) shall be read as follows; 


“(b) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of dispo- 
sition therefor equal to such amount as the legal representative has elected, 
not gréater'than the greater of or less than the lesser. of 


" (i) where the property was depreciable property of a prescribed class, 


(A) the fair market value of the property immediately before the 
death of the taxpayer, and 


(B) that portion of the undepreciated capital cost to the taxpayer 
immediately before the taxpayer’s death of all the depreciable 
property of that class of the taxpayer that the fair market value at 
that time of the property disposed of was of the fair market value 
at that time ofall of the depreciable property of that class of the 
taxpayer, and 


(ii) where the property was land not described in subparagraph (i), 


(A) the fair market value of the land immediately before the tax- 
payer’s death, and 


(B) the adjusted cost base to the taxpayer of the land immediately 
before the taxpayer’s death, 


. and the child shall be deemed:to/have acquired the property, for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and'where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs,’it shall be deemed to: be 
equal to, the lesser thereof; and” 


All that portion of subsec. 70(9), preceding para. (b) amended by 1994,:c. 7, Sch. VIII 
(1993, c, 24), subsec..28(11), applicable with. respect to dispositions. occurring after 
1992. That portion formerly read: 


(9) Transfer of farm property to child — Where any land in Catsada or depit: 
ciable property in Canada of a prescribed class of a taxpayer to which paragraphs 
(5)(a) and (c) or (5)(b) and (d), as the case may be, would otherwise apply was, 
immediately before the taxpayer’s death, used by ‘the taxpayer, the taxpayer’s 
spouse or any of the taxpayer’s children in the business of farming and the pro- 
perty has, on or after the death of the taxpayer and as a consequence thereof, 
been transferred or distributed to a child of the taxpayer who was resident in 
Canada immediately before the death of the taxpayer and it can be-shown, within 
the period ending 36 months after the death of the taxpayer or, where written 
application therefor has been made to the Minister by the taxpayer’s legal repre- 
sentative within that period, within such longer period as the Minister considers 
reasonable in the circumstances, that the property has’ become vested indefeasi- 
bly in the child, the following rules apply: 
(a) paragraphs (5)(a) to (d) are not applicable to the property; 
Para. 70(9)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(12), applica- 
ble with respect to dispositions. occurring after 1992. That para. formerly read: 


(c) where the property was depreciable property of the taxpayer of a prescribed 
class, paragraph (5)(e) is applicable as if the reference therein to “paragraph (b)” 
and to “paragraph (d)” wete read as references' to “paragraph (9)(b)”, 
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S. 70(9.01) 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death. blige 


Information Circulars: 07-1: Taxpayer relief provisions. 


Forms: RC4060 (for PE, ON, AB): Farming income and the AgriStability and Agriln- 
vest programs guide; RC4408 (for BC, SK, MB, NS, NL, YK): Farming income and 


the AgriStability and AgriInvest programs harmonized guide — joint,forms and guide; | 


T4003: Farming income [guide]. 


(9.1) When subsec. (9.11) applies — Subsection (9.11) applies 
to a trust and a child of the settlor of the trust in respect of a pro- 
perty in respect of which subsection 104(4) or (5) would, if this Act 
were read without reference to this subsection, apply to the trust as 
a consequence of the death of the beneficiary under the trust who 
was a spouse or a common-law partner of the settlor if 


(a) the property (or property for which the property was substi- 
tuted) was transferred to the trust by the settlor; 


(b) subsection (6), subsection 73(1) (as that subsection applied 
to transfers before 2000) or subparagraph 73(1.01)(c)(i) applied 
to the settlor and the trust in respect of the transfer referred to in 
paragraph (a); 

(c) the property is, immediately before the beneficiary’s death, 
land or a depreciable property of a prescribed class of the trust 
that was used in a fishing or farming business carried on in 
Canada; 


(d) the child of the settlor is, immediately before the benefici- 
ary’s death, resident-in Canada; and 


(e) as a consequence of the beneficiary’s death, the property is 
transferred to and becomes vested indefeasibly in the child of 
the settlor within the period ending 36 months after that benefi- 
ciary’s death or, if written application has been made to the Min- 
ister by the taxpayer’s legal representative within that period, 
within any longer period that the Minister considers reasonable 
in the circumstances. 
Related Provisions: 70(10) — Definitions; 248(9.2) — Meaning of “vested indefea- 
sibly”; 250 — Resident in Canada. 
History: Subsec. 70(9.1) added (former (9.1) becoming (9.11)) by 2007, c. 2, subsec. 
10(1), applicable to a disposition, that occurs after May 1, 2006, of a property unless 
the disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s 
return of income for the taxation year in which the disposition occurred to have subsec. 
70(9.1), as it read on May 1, 2006, apply to the disposition. For earlier History to 
70(9.1), see under 70(9.11). 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death; IT-382: Debts bequeathed or forgiven on death (archived); IT-449R: Meaning of 
“vested indefeasibly” (archived). 

Forms: RC4060 (for PE, ON, AB): Farming income and the AgriStability and AgriIn- 
vest programs guide; RC4408 (for BC, SK, MB, NS, NL, YK): Farming income and 
the AgriStability and Agrilnvest programs harmonized guide — joint forms and guide; 
T4003: Farming income [guide]. 


(9.11) Transfer of farming and fishing property from trust 
to settlor’s children — If, because of subsection (9.1), this sub- 
section applies to the trust and a child of the settlor of the trust in 
respect of a property of the trust that has been distributed to the 
child as a consequence of the death of the beneficiary under the 
trust who was the spouse or common-law partner of the settlor, the 
following rules apply: 


(a) where the trust does not elect, in its return of income under 
this Part for the taxation year in which the beneficiary died, to 
have paragraph (b) apply to the trust in respect of the property, 


(i) subsections 104(4) and (5) and section 69 do not apply to 
the trust and the child in respect of the property, 


(ii) the trust is deemed to have 


(A) disposed of the property immediately before that ben- 
eficiary’s death, and 


(B) received, at the time of the disposition, proceeds of 
disposition in respect of that disposition of the property 
equal to 


(1) where the property was depreciable property of a 
prescribed class, the lesser of 


1. the capital cost to the trust of the property, and 
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2. the amount, determined immediately’ before the 
time of the disposition of the property, that is that 
proportion of the undepreciated capital cost of pro- 
perty of that class to the trust that the capital cost to 
the trust of the property is of the capital cost to the 
trust of all property of that class that had not, at or 
before that time, been disposed of, and_., 


(11) where the property is land (other than land to 
which subclause (I) applies), the adjusted cost base to 
the trust of the property immediately before the time 
of the disposition of the property, and ; 


(iii) the child is, immediately after the time of the disposition 
of the property, deemed to have acquired the property at a 
cost equal to the trust’s proceeds of disposition in respect of 
the disposition of the property determined under subpara- 
graph (ii); ' 
(b) where the trust elects, in the trust’s return of income under 
this Part for the taxation year in which the beneficiary died, to 
have this paragraph apply to the trust in respect of the property, 


(i) subsections 104(4) and (5) do not apply to the trust in re- 
spect of the property, 


(ii) the trust is deemed to have 


(A) disposed of the property immediately before that ben- 
eficiary’s death, and 


(B) received, at the time of the disposition of the property, 
proceeds of disposition in respect of the disposition of the 
property equal to 
(I) where the property was depreciable property of a 
prescribed class, the amount that the trust designates, 
which must not be greater than the greater of nor less 
than the lesser of 


1. the fair market value of the property immedi- 
ately before the time of the disposition of the pro- 
perty, and 


2. the lesser of the capital cost to the trust of the 
property and the amount, determined immediately 
before the time of the disposition of the property, 
that is that proportion of the undepreciated capital 
cost of property of that class to the trust that the 
capital cost to the trust of the property is of the 
capital cost to the trust of all property of that class 
that had not, at or before that time, been disposed 
of, and 


(II) where the property is land (other than land to 
which subclause (I) applies), the amount that the trust 
designates, which must not be greater than the greater 
of nor less than the lesser of 


1. the fair market value of the property immedi- 
ately before the time of the disposition of the pro- 
perty, and 

2. the adjusted cost base to the trust of the property 
immediately before the time of the disposition of 
the property, 


(iii) the child is, immediately after the time of the disposition 
of the property, deemed to have acquired the property at a 
cost equal to the trust’s proceeds of disposition in respect of 
the disposition of the property determined under subpara- 
graph (ii), 

(iv) except for the purpose of this subparagraph, 


(A) where the amount designated by the trust under sub- 
clause (ii)(B)(I) exceeds the greater of the amounts deter- 
mined under sub-subclauses (11)(B)(I)1 and 2. in respect of 
the property, the amount designated is deemed to be equal 
to the greater of those amounts, and 


(B) where the amount designated by the trust under sub- 
clause (ii)(B)(II) exceeds the greater of the amounts deter- 
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mined under sub-subclauses (ii)(B)(II)1 and 2 in respect 
of the property, the amount designated is deemed to be 
equal to the greater of those amounts, and 


(v). except for the purpose of this, subparagraph, 


(A) where the amount designated by the trust under sub- 
clause (ii)(B)(I) is less than the lesser of the amounts de- 
termined under sub-subclauses (ii)(B)(I)1 and 2 in respect 
of the: property, the amount designated is deemed to be 
equal to the lesser of those amounts, and 


(B) where the amount designated by the trust under sub- 
clause (ii)(B)(II), is less than the lesser of the amounts 
determined under sub-subclauses (ii)(B)(II)1 and 2 in re- 


payer’s return of income for the taxation year'in which the disposition occurred to have 
subsec. 70(9.1), as it read on May 1, 2006, apply to the disposition. Subsec. 70(9.1) 
formerly read: 


(9.1) Transfer of farm property from trust to settlor’s children — Where any 
property in Canada of a taxpayer that is land or depreciable property of a pre- 
scribed class has been transferred or distributed to a trust described in subsection 
(6) or subsection 73(1) (as that subsection applied to transfers before 2000) or a 
trust to which subparagraph 73(1.01)(c)(i) applies and the property or a replace- 
ment property for that property in respect of which the trust has made an election 
under subsection 13(4) or 44(1) was, immediately before the death of the tax- 
payer’s spouse or common-law partner who was a beneficiary under the trust, 
used in the business of farming and has, on the death of the spouse or common- 
law partner and as a consequence of the death, been transferred or distributed to 
and vested indefeasibly in an individual who was a child of the taxpayer and who 
was resident in Canada immediately before the death of the spouse or common- 
law partner, the following rules apply: 


spect of the property, the amount designated is deemed to 
be equal to the lesser of those amounts; 


(c) where paragraph (a) or (b) (each of which is referred to in 
this subsection as the “relevant provision’’) applied to the trust in 
respect of a property that was depreciable, property of a pre- 
scribed class (other than where the trust’s proceeds of disposi- 
tion of the property under, the. relevant. provision are redeter- 
mined under subsection 13(21.1)), 


(i) the capital cost to the child of the property, immediately 
after the time of the disposition, is deemed to be the amount 
that was the capital cost to the trust of the property, immedi- 
ately before the time of the disposition, and 


(ii) the amount, if any, by which the capital cost to the trust 
of the property, immediately before the time of the disposi- 
tion, exceeds the amount determined under the relevant pro- 
vision to be the cost of the property to the child, immediately 
after the time of the disposition, is, for the purposes. of sec- 
tions 13 and 20 and any regulations made for the purpose of 
paragraph 20(1)(a), deemed to have been allowed to the child 
in respect of the property under regulations made for the pur- 
pose of paragraph 20(1)(a):in computing income for taxation 
years that ended. before the child acquired the property; and 


(d) where the relevant provision applied to the trust in respect of 
a property and the trust’s proceeds of disposition in respect of 
the disposition of the property determined under the relevant 
provision are redetermined under subsection, 13(21.1), notwith- 
standing the relevant provision, 


(i) where the capital cost to the trust of the property, immedi- 
ately before the time of the disposition, exceeds the amount 
redetermined under subsection 13(21.1), for the purposes of 
sections 13 and 20 and any regulations made for the purpose 
of paragraph 20(1)(a), 


(A) the capital cost to the child of the property, immedi- 
ately after the time of the disposition, is deemed to be the 
amount that was the capital cost! to. the trust of the pro- 
perty, immediately before the time of the disposition, and 


(B) the amount, if any, by which the capital cost to the 
trust of the property, immediately before the time of the 
disposition, exceeds the amount redetermined under sub- 
section 13(21.1) is deemed to have been allowed to the 
child in respect of the property under regulations made 
for the purpose of paragraph 20(1)(a) in computing in- 
come for taxation years that ended before the child ac- 


(a) subsections 104(4) and (5) do not apply to the trust in respect of the 
property, 

(b) the trust shall be deemed to have, immediately before the spouse’s or 
common-law partner’s death, disposed of the property and received proceeds 
of disposition therefor equal to 


(i) where the property was depreciable property of a prescribed class, 
the lesser of the capital cost and the cost amount to the trust of the pro- 
perty immediately before the death, and 


(ii) where the property is land (other than land to which subparagraph (i) 
applies), its adjusted cost base to the trust immediately before the death, 


and the child shall be deemed to have acquired the property at the time of the 
death at a cost equal to those proceeds, 


(c) where any depreciable property of a prescribed class that is deemed by 
paragraph (b) to have been disposed of by the trust is acquired by a child of 
the taxpayer as a consequence of the spouse’s or common-law partner’s 
death (other than where the trust’s proceeds of disposition of the property 
under paragraph (b) are redetermined: under subsection 13(21.1))‘and the 
amount that was the capital, cost to. the trust of the property exceeds the 
amount determined under paragraph (b) to be the cost to the child of the 
property, for;the purposes of sections 13 and 20: and any regulations made 
for the purpose of paragraph, 20(1)(a), 


(i) its capital cost to the child shall be deemed to be the amount that was 
its capital cost to the trust, and 


(ii), the excess, shall be deemed to: have been allowed to the child in re- 
spect of the property under regulations made for the purpose of para- 
graph 20(1)(a) in computing income for taxation years that ended before 
the child acquired the property, and 


(d) where the property of the trust that is deemed by’ paragraph (b), to have 
been disposed of is acquired by a child of the taxpayer as a consequence. of 
the spouse’s or common-law partner’s death and the trust’s proceeds of dis- 
position of the property under paragraph (b) are redetermined under subsec- 
tion 13(21.1), notwithstanding paragraph (b), 


(i) where the property was depreciable property of a-prescribed class and 
the amount that was its capital cost to the trust exceeds the amount so 
redetermined under subsection’ 13(21.1), for the purposes of sections 13 
and.20 and any regulations made for the purpose of paragraph 20(1)(a), 


(A) its capital cost to the child shall be deemed to be the amount 
that was its capital cost to the trust, and 


(B) the excess shall be deemed to have been allowed to the child in 
respect of the property under regulations made for the purpose of 
paragraph 20(1)(a) in computing income for taxation years that en- 
ded before the child acquired the property, and 


(ii) where the property is land (other than land to which subparagraph (i) 
applies), its cost to the child shall be deemed to be the amount that was 
the trust’s proceeds of disposition as redetermined under subsection 
13(21.1), 


quired the property, and 
(ii) where the property is land, the cost to the child of the 


except that, where the trust so elects in its return of income under this Part for its 
taxation year in which the spouse or common-law partner died, paragraph (b) 
shall be read as follows: 


property is deemed to be the amount that was the trust’s pro- 
ceeds of disposition as redetermined under subsection 
13(21.1). 
Related Provisions: 70(9.6) — Transfer to parent; 70(10) — Definitions; 70(13) — 
Capital cost of certain’ depreciable property; 70(14) — Order of disposal of depreciable 
property; 73(4), (4.1) — Inter vivos transfer of family farm or fishing corporations and 
partnerships; 220(3.2), Reg. 600(b) — Late filing or revocation of election, 248(8) — 
Meaning of “consequence” of, death. 
History: Subsec. 70(9.11) renumbered (from (9.1)) and amended by 2007, c. 2, sub- 
sec. 10(1), applicable to a disposition, that occurs after May 1, 2006, of a property 
unless the disposition was before 2007 and the taxpayer elects in writing in the tax- 
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“(b) the trust shall be deemed to have, immediately before the spouse’s or 
common-law partner’s death, disposed of the property and received pro- 
ceeds of disposition therefor equal to such amount as the trust elects in its 


* return of income under this Part for the year in which the spouse or com- 


mon-law partner died, not greater than the greater of nor less than the 
lesser of 


(i) where the property was depreciable property of a prescribed class, 
(A) its fair market value immediately before the death, and 


(B) the lesser of the capital cost and the cost amount to the trust of 
the property immediately before the death; and 


S. 70(9.11) 


(ii) where the property is land (other than land to which subparagraph 
(i) applies), ' 0) ; : 
(A) its fair market value immediately before the death, and 


(B) its adjusted cost base to the trust immediately before the 
death, 


and the child shall be deemed to have acquired the property at the time of 
the death at a cost equal to those proceeds, except that for the purpose of 
this paragraph, where the elected amount exceeds the greater of the 
amounts determined under clauses (i)(A) and (B) or (ii)(A) and (B), as the 
case may be, it shall be deemed to be equal to the greater thereof, and 
where the elected amount is less than the lesser of the amounts determined 
under clauses (i)(A) and (B) or (ii)(A) and (B), as the case may be, it shall 
be deemed to. be equal to the lesser thereof,”. 


The opening words of subsec. 70(9.1) amended by 2001, c..17, subsec. 52(6), applica- 
ble to transfers and distributions from trusts that occur after 1999. Where a particular 
transfer or distribution to a trust referred to in amended subsec. 70(9.1) occurred before 
2001, in applying that subsec. to a transfer or distribution from the trust that occurs 
after 1997, it shall be read without reference to the words “or common-law partner” 
and to the Modernization of Benefits and Obligations Act, 2000, c. 12, unless 


(a) the particular transfer or distribution occurred after 1997; 
(b) the death referred to in that subsec. occurs after 1997; and 
(c) either 


(i) at the time of the particular transfer or distribution referred to in para. (a), 
the taxpayer was a spouse of the individual whose death is referred to in para. 


(b), or 


(ii) because of an election under s. 144 of 2000, c. 12, sections 130 to 142 of 
that Act applied, at the time of the particular transfer or distribution referred to 
in para. (a), to the taxpayer and the individual whose death is referred to in 
para. (b). 


The opening words formerly read: 


(9.1) Transfer of farm property from spouse’s for common-law partner's] 
trust to settlor's children — Where any property in Canada of a taxpayer that is 
land or depreciable property of a prescribed class has been transferred or distrib- 
uted to a trust described in subsection (6) or subsection 73(1) and the property or 
a replacement property therefor in respect of which the trust has made an elec- 
tion under subsection 13(4) or 44(1) was, immediately before the death of the 
taxpayer's spouse or common-law partner who was a beneficiary under the trust, 
used in the business of farming and has, on the death of the spouse or common- 
law partner and as a consequence thereof, been transferred or distributed to and 
become vested indefeasibly in a child of the taxpayer who was resident in Can- 
ada immediately before the death of the spouse or common-law partner, the fol- 
lowing rules apply: 


Subsec. 70(9.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, and by Sch. 2, s. 7 to replace “spouse’s”with “spouse’s or 
common-law partner’s”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)‘common-law partner’. 


All that portion of subsec. 70(9.1) following para. (a) substituted by 1994, c, 21, sub- 
sec. 33(9), applicable to dispositions and acquisitions occurring after 1992. That por- 
tion of the subsec. formerly read: 


(b) the trust shall be deemed to have disposed of the property immediately 
before the death of the taxpayer’s spouse and to have received proceeds of 
disposition therefor equal to, 


(i) where the property was depreciable property of the trust of a pre- 
scribed class, that proportion of the undepreciated capital cost to the 
trust immediately before the death of the spouse of all of the depreciable 
property of the trust of that class that the fair market value at that time of 
the property was of the fair market value at that time of all of the depre- 
ciable property of the trust of that class, and 


(ii) where the property was land, its adjusted cost base to the trust imme- 
diately before the death of the spouse, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, and 


(c) where any depreciable property of the trust of a prescribed class that is 
deemed by paragraph (b) to have been disposed of by the trust has been 
acquired by a child of the taxpayer by virtue of the death of the taxpayer’s 
spouse and the amount that was the capital cost to the trust of that property 
exceeds the amount determined under paragraph (b) to be the cost to the 
child of that property, for the purposes of sections 13 and 20 and any regula- 
tions made under paragraph 20(1)(a), 


(i) the capital cost to the child of the property shall be deemed to be the 
amount that was the capital cost to the trust of the property, and 


(ii) the excess shall be deemed to have been allowed to the child in re- 
spect of the property under regulations made under paragraph 20(1)(a) 
in computing income for taxation years before the acquisition by the 
child of the property, 


Income Tax Act, Part I, Division B 


except that, where the trust has so elected in its return of income. under this Part 
for its taxation year in which the taxpayer’s spouse died, paragraph (b) shall be 
_ read as follows: 
“(b) the trust shall be deemed to have disposed of the property immedi- 
ately before the death of the taxpayer’s spouse and to have received pro- 
ceeds of disposition therefor equal to such amount as the trust has elected, 
not greater than the greater of or less than the lesser of 


(i) where the property was depreciable property of a prescribed class, 


(A) the fair market value of the property immediately before the 
death of the spouse, and 

(B) that proportion of the undepreciated- capital cost to the trust 
immediately before the death of the spouse of all the depreciable 
property of that class of the trust that the fair market value at that 
time of the property disposed of was of the fair market value at 
that time of all the depreciable property of that class of the trust, 
and 

(ii) where the property was land not described in subparagraph (i), 


(A) the fair market value of the land immediately before the death 
of the spouse, and 
(B) the adjusted cost base to the trust of the land immediately 
before the death of the spouse, 
and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof; and”. 
Para. 70(9.1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(13), appli- 
cable after December 20, 1991. That para. formerly read: 


(a) subsections 104(4) and (5) are not applicable to the property; 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(9.2) When subsec. (9.21) applies — Subsection (9.21) applies 
to a taxpayer and a child of the taxpayer in respect of a property of 
the taxpayer in respect of which subsection (5) would, if this Act 
were read without reference to this subsection, apply to the taxpayer 
and the child if 


(a) the property was, immediately before the death of the tax- 
payer, a share of the capital stock of a family fishing corporation 
of the taxpayer, an interest in a family fishing partnership of the 
taxpayer, a share of the capital stock of a family farm. corpora- 
tion of the taxpayer or an interest in a family farm partnership of 
the taxpayer; 


(b) the child of the taxpayer was resident in Canada immediately 
before the day on which taxpayer died; and 


(c) as a consequence of the death of the taxpayer, the property is 
transferred to and becomes vested indefeasibly in the child 
within the period ending 36 months after the death of the tax- 
payer or, if written application has been made to the Minister by 
the taxpayer’s legal representative within that period, within any 
longer period that the Minister considers reasonable in the 
circumstances. 


Related Provisions: 40(3.18)(b) — Grandfathering of partnership interest trans- 
ferred, under 70(9.2)(c); 44.1(4) — Treatment of small business investment rollover on 
death; 70(10) — Definitions; 248(9.2) — Meaning of “vested indefeasibly”; 250 — 
Resident in Canada. 


History: Subsec. 70(9.2) added (former (9.2) becoming (9.21)) by 2007, c. 2, subsec. 
10(1), applicable to a disposition, that occurs after May 1, 2006, of a property unless 
the disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s 
return of income for the taxation year in which the disposition occurred to have subsec. 
70(9.2), as it read on May 1, 2006, apply to the disposition. For earlier History to 
70(9.2), see under 70(9.21). 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death; IT-382: Debts bequeathed or forgiven on death (archived); IT-449R: Meaning of 
“vested indefeasibly’”’ (archived). i 


Forms: RC4060 (for PE, ON, AB): Farming income and the AgriStability and Agriln- 
vest programs guide; RC4408 (for BC, SK, MB, NS, NL, YK): Farming. income: and 
the AgriStability and AgriInvest programs harmonized guide — joint forms and guide; 
T4003; Farming income [guide]. ; 
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Subdivision f — Rules Relating to Computation of Income S. 70(9.21) 


(9.21) Transfer of family farm and fishing corporations | 
and partnerships — If, because of subsection (9.2), this subsec- | 
tion applies to the taxpayer and a child of the taxpayer in respect of 
a property of the taxpayer that has been transferred to the child as a 
consequence of the death of the taxpayer, the following rules apply: 


(a) where the taxpayer’s legal representative does not elect, in 
the taxpayer’ s return of income under this Part for the taxation 
year in which the taxpayer died, to have paragraph (b) apply to 
the taxpayer in respect of the property, 


(i) paragraphs (5)(a) and (b).,and section 69 do not apply, to 
the taxpayer and the child in respect of the property, 


(ii) where the property is, immediately before, the death of 
the taxpayer, a share of the capital, stock of.a family fishing 
corporation of the taxpayer, ora share of the capital stock of 
a family farm corporation of ‘the taxpayer, 


(A) the taxpayer is deemed 'to have 


(D) disposed of the property immediately before the 
taxpayer’s death, and 


(II) received proceeds of disposition in respect of that 
disposition equal to the adjusted cost base to the tax- 
payer, immediately before the time of that disposition, 
of the property, ‘and 


(B) the child is, immediately after the time of the disposi- 
tion, deemed to have acquired the property at a.cost equal 
to the taxpayer’s proceeds of disposition in respect of that 
disposition determined under clause (A), and 


(iii) where the property is, immediately before the death of 
the taxpayer,’a partnership interest described in paragraph 
(9.2)(a) (other than a partnership interest to which subsection 
100(3) applies), 


(A) the taxpayer is, except for the purpose of paragraph 
98(5)(g), deemed not to have disposed of the property.as 
a consequence of the taxpayer’s death, 


_(B) the child is deemed to have acquired the property at 
the time of the taxpayer’s death at a cost equal to the cost 
to the taxpayer of the interest immediately before the time 
that is immediately before the time of the taxpayer’s 
death, and 


(C) each amount required by subsection, 53(1) or (2) to be 
_added or deducted in computing the adjusted cost base to 
the taxpayer, immediately before the time of the tax- 
payer’s death, of the property is deemed to be an amount 
tequired by subsection 53(1) or (2) to be added or de- 
ducted in computing, at any time at or after the time of 
the taxpayer’s death, the adjusted cost base to the child of 


not be greater than the greater of nor less than the 
lesser of 


1. the fair market, value of the property immedi- 
ately before the taxpayer’s death, and 


2. the adjusted cost base to the taxpayer of the pro- 
perty immediately before the time of the 
disposition, 


(B) the child is, immediately after the time of the disposi- 
tion, deemed to have acquired the property at a cost equal 
to the taxpayer’s proceeds of disposition in respect of the 
disposition of the property determined under. clause (A), 


(C) except. for the purpose of this clause, where the 
amount designated by the taxpayer’s legal representative 
under subclause (A)(II) exceeds the ‘greater of the 
amounts determined under sub-subclauses (A)(II)1 and 2 
in respect of the property, the amount designated is 
deemed to be equal to the greater of those amounts, and 


(D) except for the purpose of this: clause, where the 
amount designated by. the taxpayer’s legal representative 
under, subclause (A)(II) is. less than the lesser of the 
amounts determined under sub-subclauses (A)(II)1 and 2 
in respect of the property, the amount designated is 
deemed to be equal to the lesser of those amounts, and 


(iii) where the property is, immediately before the death of 
the taxpayer, a partnership interest described in paragraph 
(9.2)(a) (other than a partnership interest, to which subsection 
100(3) applies), and the taxpayer’s legal representative fur- 
,ther elects, in the taxpayer’s return of income under this Part 
for the taxation year in which the taxpayer died, to have. this 
subparagraph apply to the taxpayer in respect of the property, 


(A), the taxpayer is, except for the purpose of paragraph 
98(5)(g),,deemed not to have disposed of the property as 
a consequence of the taxpayer’s death, 


(B) the child is deemed to have acquired the property at 
the time of the taxpayer’s death at a cost equal. to the cost 
to the taxpayer of the interest immediately. before the time 
that is immediately before the death of the taxpayer, and 


(C) each amount required by subsection 53(1) or (2) to be 
added or deducted in computing the adjusted cost base to 
the taxpayer, immediately before the time of the tax- 
payer’s death, of the property is deemed to be an amount 
required’ by subsection 53(1) or (2) to be added or de- 
ducted in computing, at any time:at or after the taxpayer’s 
death, the adjusted cost base to the child of the property. 


Related Provisions: 44.1(4) — Treatment of small business investment rollover on 


the property; and death; 70(9.6) — Transfer to parent; 70(10) — Definitions; 70(13) — Capital cost of 
: th , certain depreciable property; 220(3.2), Reg. 600(b) — Late filing or revocation of elec- 
(b) where the taxpayer’s legal representative elects, in the tax- | tion; 248(8) — Meaning of “consequence” of death. 


payer’s return of income under this Part for the taxation year in 
which the taxpayer died, to have this paragraph apply to the tax- 


History: Subsec, 70(9.21) renumbered (from (9.2)) and amended by 2007, c. 2, sub- 
sec. 10(1), applicable to a disposition, that occurs after May. 1, 2006, of a property 


payer in respect of the property, unless the disposition was before 2007 and the taxpayer elects.in writing in the tax- 
(i) paragraphs (5)(a) and (b) and section 69 do not apply to payer’s return of income for the taxation year in which the disposition occurred to have 


the taxpayer and the child in respect of the property, 

(ii) subject to subparagraph (iii), where the property is, im- 
mediately before the taxpayer’s death, a share of the capital 
stock of a family fishing corporation of the taxpayer, a share 
of the capital stock of a family farm corporation, of the tax- 
payer, an interest in a family fishing partnership of the tax- 
payer or an interest in a family farm partnership of the 
taxpayer, . 

(A) the taxpayer is deemed to have 


(1) disposed of the property immediately before the 
taxpayer’s death, and 


(II) received, at the time of the disposition of the pro- 
perty, proceeds of disposition in respect of the disposi- 
tion of the property equal to the amount that the tax- 
payer’s legal representative designates, which must 
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subsec. 70(9.2), as it read'on May 1, 2006, apply to the disposition. Subsec. 70(9.2) 
formerly read: 


(9.2) Transfer of family farm [or fishing] corporations and partnerships — 
Where at any time property of a taxpayer that was, immediately before the tax- 
payer’s death, a share of the capital stock ofa family farm corporation of the 
taxpayer:or an interest in a family farm partnership of the taxpayer to which 
subsection (5) would otherwise apply. is, as a consequence of the death, trans- 
ferred or distributed to.a child of the taxpayer who was resident in Canada imme- 
diately before the death and it can be shown, within the period ending 36 months 
after the death or, where written application therefor has been made to the Min- 
ister by the taxpayer’s legal representative within that period, within such longer 
period as the, Minister considers reasonable in the circumstances, that the pro- 
perty has vested indefeasibly in the child, 


(a) subsection (5) does not apply in respect of the property, and 


(b) where the property is a share of the capital stock of a family farm corpo- 
ration, the taxpayer shall be deemed to have, immediately before the tax- 
payer’s death, disposed of the property and received proceeds of disposition 
therefor equal to its’adjusted cost base tothe taxpayer immediately before 


S. 70(9.21) Income Tax Act, Part I, Division B 


which paragraphs (5)(a) and (c) would otherwise apply has, on or after the death 
of the taxpayer and as a consequence thereof, been transferred or distributed to a 
child of the taxpayer who was resident in Canada immediately before the death 
of the taxpayer and it can be shown, within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has been made to the 
Minister by the taxpayer’s legal representative within that period, within such 
longer period as the Minister considers reasonable in the circumstances, that the 
property has become vested indefeasibly in the child, the following rules apply: 


the death, and the child shall be deemed to have acquired the property at the 
time of the death at a cost equal to those proceeds, and 


(c) where the property is an interest in a family farm partnership (other than 
an interest in a partnership to which subsection 100(3) applies), 


(i) the taxpayer shall, except for the purpose of paragraph 98(5)(g), be 
deemed not to have disposed of the property as a consequence of the 
taxpayer’s death, 


(ii) the child shall be deemed to have acquired the property at the time 


a) paragraphs (5)(a) and (c) are not applicable to the property; 
of the death at a cost equal to the cost to the taxpayer of the interest, and (P) payapranhs, (OC ©) yabs PEA 


All that portion of subsec. 70(9.2) following para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 48(5), applicable to transfers, distributions and acquisitions oc- 
curring after January 15, 1987. That portion formerly read: 


(iii) each amount added or deducted in computing the adjusted cost base 
to the taxpayer of the property shall be deemed to be required by subsec- 
tion 53(1) or (2) to be added or deducted, as the case may be, in comput- 


ing its adjusted cost base to the child, (b) the taxpayer shall be deemed to have disposed of the property immedi- 


except that, where the taxpayer’s legal representative so elects in the taxpayer’ s 
return of income under this Part for the year in which the taxpayer died, para- 
graph (c) does not apply and paragraph (b) shall be read as follows: 


“(b) the taxpayer shall be deemed to have, immediately before the tax- 


ately before the taxpayer’s death and to have received proceeds of disposi- 
tion therefor equal to its adjusted cost base to the taxpayer immediately 
before the taxpayer’s death and the child shall be deemed to have acquired 
the property for an amount equal to those proceeds 


except that, where the legal representative of the taxpayer has so elected in the 
taxpayer's return of income under this Part for the year in which the taxpayer 
died, paragraph (b) shall be read as follows: 


payer's death, disposed of the property and received proceeds of disposi- 
tion therefor equal to such amount as the legal representative elects in the 
taxpayer's return of income under this Part for the year in which the tax- 


payer died, not greater than the greater of nor less than the lesser of 
(i) its fair market value immediately before the death, and 
(ii) its adjusted cost base to the taxpayer immediately before the death, 


and the child shall be deemed to have acquired the property at the time of 
the death at a cost equal to those proceeds, except that for the purpose of 
this paragraph, where the elected amount exceeds the greater of the 
amounts determined under subparagraphs (i) and (ii), it shall be deemed to 
be equal to the greater thereof, and where the elected amount is less than 
the lesser of the amounts determined under subparagraphs (i) and (ii), it 
shall be deemed to be equal to the lesser thereof, and,’ 


“(b) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of dispo- 
sition therefor equal to such amount as the legal representative has elected, 
not greater than the greater of or less than the lesser of 


(i) the fair market value of the property immediately before the tax- 
payer’s death, and 

(ii) the adjusted cost base to the taxpayer of the property immediately 
before the taxpayer’s death, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 


where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof.” 


All that portion of subsec. 70(9.2) following para. (a) substituted by 1994, c. 21, sub- 
sec. 33(10), applicable to dispositions and acquisitions occurring after 1992. That por- 
tion of the subsec. formerly read: 


(b) where the property is a share of the capital stock of a family farm corpo- 
ration, the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of disposi- 
tion therefor equal to its adjusted cost base to the taxpayer immediately 
before the death, and the child shall be deemed to have acquired the property 
for an amount equal to the proceeds, and 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(9.3) When subsec. (9.31) applies — Subsection (9.31) applies 
to a trust and a child of the settlor of the trust in respect of a pro- 
perty in respect of which subsection 104(4) would, if this Act were 
read without reference to this subsection, apply to the trust as a con- 
sequence of the death of the beneficiary under the trust who was a 
spouse or a common-law partner of the settlor of the trust if 


(a) the property (or property for which the property was substi- 
tuted) was transferred to the trust by the settlor and was, imme- 
diately before that transfer, a share of the capital stock of a fam- 
ily farm corporation of the settlor, a share of the capital stock of 
a family fishing corporation of the settlor, an interest in a family 
farm partnership of the settlor or an interest in a family fishing 
partnership of the settlor; 


(b) subsection (6), subsection 73(1) (as that subsection applied 
to transfers before 2000) or subparagraph 73(1.01)(c)(i) applied 
to the settlor and the trust in respect of the transfer referred to in 
paragraph (a); 

(c) the property is, immediately before the beneficiary’s death, 


(i) a share of the capital stock of a Canadian corporation that 
would, immediately before that beneficiary’s death, be a 
share of the capital stock of a family farm corporation of the 


(c) where the property is an interest in a family farm partnership (other than 
an interest in a partnership to which subsection 100(3) applies), 


(i) the taxpayer shall, except for the purposes of paragraph 98(5)(g), be 
deemed not to have disposed of the property as a consequence of the 
taxpayer’s death, 


(ii) the child shall be deemed to have acquired the property for an 
amount equal to the cost thereof to the taxpayer, and 


(iii) each amount added or deducted in computing the adjusted cost base 
to the taxpayer of the property shall be deemed to be required by subsec- 
tion 53(1) or (2) to be added or deducted, as the case may be, in comput- 
ing the adjusted cost base to the child of the property, 


except that, where the legal representative of the taxpayer so elects in the tax- 
payer’s return of income under this Part for the year in which the taxpayer died, 
paragraph (c) does not apply and paragraph (b) shall be read as follows: 


“(b) the taxpayer shall be deemed to have disposed of the property imme- 
diately before the taxpayer’s death and to have received proceeds of dispo- 
sition therefor equal to such amount as the legal representative elects, not 
greater than the greater of or less than the lesser of 


(i) the fair market value of the property immediately before the death, 
and 


(ii) the adjusted cost base to the taxpayer of the property immediately 
before the death, 


and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof,”. 


That portion of subsec. 70(9.2) preceding para. (b) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 28(14), applicable to dispositions occurring after 1992. That por- 
tion formerly read: 


(9.2) Transfer of family farm corporations and partnerships — Where at any 
particular time after April 10, 1978 property of a taxpayer that was, immediately 
before the taxpayer’s death, a share of the capital stock of a family farm corpora- 
tion of the taxpayer or an interest in a family farm partnership of the taxpayer to 
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settlor, if the settlor owned the share at that time and para- 
graph (a) of the definition “share of the capital stock of a 
family farm corporation”, in subsection (10) were read with- 
out the words “in which the person or a spouse, common-law 
partner, child or parent of the person was actively engaged 
on a regular and continuous basis (or, in the case of property 
used in the operation of a woodlot, was engaged to the extent 
required by a prescribed forest management plan in respect 
of that woodlot)”, 


(ii) a share of the capital stock of a Canadian corporation that 
would, immediately before the beneficiary’s death, be a share 
of the capital stock of a family fishing corporation of the set- 
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tlor, if the settlor owned the share at that time and paragraph 
(a) of the definition “share of the capital stock of a family 
fishing corporation” in subsection (10) were read without ref- 
erence to the words “in which the individual, the individual’s 

“spouse or common-law partner, a child of the individual or a 
parent of the individual was actively engaged on a regular 
and. continuous basis’’,. or: 


(iii) a partnership interest in a partnership that carried on the 
business of farming or fishing in Canada in which it used all 
or substantially all of the property; 


(d) the child of the settlor was, immediately before that benefici- 
ary’s death, resident in Canada; and 


(e) as a consequence of that. beneficiary’s death, the property is 
transferred to and becomes vested: indefeasibly in) the child 
within the period ending 36 months after that beneficiary’s death 
or, if written application has been made to the Minister by the 
taxpayer’s legal representative within that period, within any 


longer period that the Minister considers reasonable in the 


circumstances. 


Related Provisions: 40(3.18)(c) — Grandfathering of partnership interest .trans- 
ferred under 70(9.3)(e); 70(10) — Definitions; 248(9.2) — Meaning of “vested inde- 
feasibly”; 250 — Resident in Canada. 


History: Subsec. 70(9.3) added (former (9.3) becoming (9.31)) by 2007, c. 2, subsec. 
10(1), applicable to a disposition, that occurs after May 1, 2006, of a property unless 
the disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s 
return of income for the taxation year in which the disposition occurred to have subsec. 
70(9.3), as it read on May 1, 2006, apply to the disposition. For earlier History to 
70(9.3), see under 70(9.31). 


Regulations: 7400 (prescribed forest management plan). 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death; IT-382: Debts bequeathed or forgiven on death (archived); IT-449R: Meaning of 
“vested indefeasibly” (archived). 


Forms: RC4060 (for PE, ON, AB): Farming income and the AgriStability and Agriln- 
vest programs guide; RC4408 (for BC, SK, MB, NS, NL, YK): Farming income and 
the AgriStability and AgriInvest programs harmonized guide — joint forms and guide; 
T4003: Farming income [guide]. 


(9.31) Transfer of family farm or fishing corporation or 
family farm or fishing partnership from trust to children of 
settlor — If, because of subsection (9.3), this subsection applies to 
the trust and a child of the settlor of the trust in respect of a property 
of the trust that has been distributed to the child as a consequence of 
the death of the beneficiary under the trust who was a spouse or 
common-law partner of the settlor of the trust, the following rules 
apply: 

(a) where the trust does not elect, in its return of income under 

this Part for the taxation year in which the beneficiary died, to 

have paragraph (b) apply to the trust in respect of the property 


(i) section 69 and subsection 104(4) do not apply to the trust 
and the child in respect of the property, 


(ii) where the property is, immediately before the benefici- 
ary’s death, a share described in subparagraph (9.3)(c)(i) or 
(ii), 

(A) the trust is deemed to have 


(I) disposed of the property immediately before the 
beneficiary’s death, and 


(II) received proceeds of disposition in respect of that 
disposition equal to the adjusted cost base to the trust 
of the property immediately before the time of that 
disposition, and 


(B) the child is, immediately after the time of the disposi- 
tion, deemed to have acquired the property at a cost equal 
to the trust’s proceeds of disposition in respect of that dis- 
position of the property determined under clause (A), and 


(iii) where the property is, immediately before the benefici- 
ary’s death, a partnership interest described in subparagraph 
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(9.3)(c)(iii) (other than a partnership interest to which sub- 
section 100(3) applies), 


(A) the trust is, except for the purpose of paragraph 
98(5)(g), deemed not to have disposed of the property as 
a consequence of the beneficiary’s death, 


(B) the child is deemed to have acquired the property, at 
the time of the beneficiary’s death, at a cost equal to the 
cost to the trust of the interest immediately before the 
time that is immediately before the time of the benefici- 
ary’s death, and 


(C) each amount required by subsection 53(1) or (2) to be 
added or deducted in computing the adjusted cost base to 
the trust, immediately before the beneficiary’s death, of 
the property is deemed to be an amount required by. sub- 
section 53(1) or (2) to be added or deducted in comput- 
ing, at or after the time of the beneficiary’s death, the ad- 
justed, cost base.to the child of the property; and 


(b) where the trust elects, in its return of income under this Part 
for the taxation year in which the beneficiary died, to have this 
paragraph apply to the trust in respect of the property 


(i) subsection 104(4) does not.apply to the trust in.respect of 
the property and section 69. does not apply to the trust or the 
child in respect of the transfer of the property, 

(ii) subject to subparagraph (iii), where the property is, im- 
mediately before the beneficiary’s death, a share of the capi- 
tal stock of a corporation described in subparagraph 
(9.3)(c)(i) or (ii) or a partnership interest described in subpar- 
agraph (9.3)(c)(iii), 

(A) the trust is deemed to have 


(1) disposed of the property immediately before the 
beneficiary’s death, and 


(II) received, at the time of the disposition of property, 
proceeds of disposition, in respect of the disposition of 
the property equal. to the amount that the trust 
designates, which must not be greater than the greater 
of nor less than the lesser of 


1. the fair market value of the property immedi- 
ately before the beneficiary’s death, and 


2. the adjusted cost base to the trust of the property 
immediately before the beneficiary’s death, and 


(B) the child is, immediately after the time’ of the disposi- 
tion of the property, deemed to have acquired the property 
at a cost equal to the trust’s proceeds of disposition in re- 
spect of that disposition of the property determined under 
clause (A), 


(iii) where the property is, immediately before that benefici- 
ary’s death, a partnership interest described. in subparagraph 
(9.3)(c)(iii) (other than a partnership interest. to which sub- 
section 100(3), applies), and the trust further elects, in its re- 
turn of income under this Part for the taxation year in which 
the beneficiary died, to have. this subparagraph apply to the 
trust in respect of the property, 


(A) the trust is, except for the purpose of paragraph 
98(5)(g), deemed not to have disposed of the property as 
a consequence of the beneficiary’s death, 


(B) the child is deemed to have acquired the property, at 
the time of the beneficiary’s death, at a cost equal to the 
cost to the trust of the property immediately before the 
time that is immediately before the beneficiary’s death, 
and 


(C) each amount required by subsection 53(1) or (2) to be 
added or deducted:in computing, immediately before the 
beneficiary’s death, the adjusted cost base to the trust of 
the property is deemed to be an amount required by sub- 
section 53(1) or (2) to be added or deducted in comput- 
ing, at or after the time of the beneficiary’s death, the ad- 
justed cost base to the child of the property, 


S. 70(9.31)(b)(iv) 


(iv) except for the purpose of this subparagraph, where the 
amount designated by the trust under subclause (ii)(A)(ID) ex- 
ceeds the greater of the amounts determined under sub-sub- 
clauses, (ii)(A)(II)1. and 2 in respect of the property, the 


amount designated is deemed to be equal to the greater of © 


those amounts, and 


(v) except for the purpose of this subparagraph, where the 
amount designated by the trust under subclause (ii)(A)(ID) is 
less than the lesser of the amounts determined under sub-sub- 
clauses (ii)(A)(II)1 and 2 in respect of the property, the 
amount designated is deemed to be equal to the lesser of 
those amounts. 


Related Provisions: 70(9.6) — Transfer to parent; 70(10) — Definitions; 220(3.2), 
Reg. 600(b) — Late filing or revocation of election; eo) ert es of “conse- 
quence”? of death. 


History: Subsec. 70(9.31) renumbered (from (9.3)) and amended by 2007, c. 2, sub- 
sec. 10(1), applicable to a disposition, that occurs after May 1, 2006, of a property 
unless the disposition was before 2007 and the taxpayer elects in writing in the tax- 
payer’s return of income for the taxation year in which the disposition occurred. to have 
subsec. 70(9.3), as it read on May 1, 2006, apply to the disposition. Subsec. 70(9.3) 
formerly read: 


(9.3) Transfer of family farm [or fishing] corporation or partnership from 
trust to children of settlor — Where property of a taxpayer has been transferred 
or distributed to a trust described in subsection (6) or 73(1) (as that subsection 
applied to transfers before 2000) or a trust to which subparagraph 73(1.01)(c)(i) 
applies and the property was, 


(a) immediately before the transfer or distribution, a share of the capital 
stock of a family farm corporation of the taxpayer or an interest in a family 
farm partnership of the taxpayer, and 


(b) immediately before the death of the taxpayer’s spouse or common-law 
partner who was a beneficiary under the trust, 


(i) a share in the capital stock of a Canadian corporation that would be a 
share in the capital stock of a family farm corporation if paragraph (a) of 
the definition “share of the capital stock of a family farm corporation” in 
subsection (10) were read without the words “in which the person or a 
spouse, common-law partner, child or parent of the person was actively 
engaged on a regular and continuous basis (or, in the case of property 
used in the operation of a woodlot, was engaged to the extent required 
by a prescribed forest management plan in respect of that woodlot)”, or 


(ii) an interest in a partnership that carried on the business of farming in 
Canada in which it used all or substantially all of its property, 


and has, at any time after April 10, 1978, on the death of the spouse or common- 
law partner and as a consequence thereof, been transferred or distributed to and 
become vested indefeasibly in a child of the taxpayer who was resident in Can- 
ada immediately before the death of the spouse or common-law partner, the fol- 
lowing rules. apply: 


(c) subsection 104(4) does not ron to the trust in respect of the property, 


(d) where the property is a share of the capital stock of a family farm corpo- 
ration, the trust shall be deemed to have disposed of the share immediately 
before the death of the spouse or common-law partner and to have received 
proceeds of disposition therefor equal to its adjusted cost base to the trust 
immediately before the death of the spouse or common-law partner, and the 
child shall be deemed to have acquired the eptige for an amount equal to 
those proceeds, and 


(e) where the property is an interest in a family farm partnership (other than 
an interest in a partnership to which subsection 100(3) applies), 


(1) the trust shall, except for the purposes of paragraph 98(5)(g), be 
deemed not to have disposed of the property as a consequence’ of the 
death of the spouse or common-law partner, 


(ii) the child shall be deemed to have acquired’ the property for an 
amount equal to the cost thereof to the trust, and 


(ili) each amount added or deducted in computing the adjusted cost base 
to the trust of the property shall be deemed to be required by subsection 
53(1) or (2) to be added or deducted, as the case may be, in computing 
the adjusted cost base to the child of the property, 


except that, where the trust so elects in its return of income under this Part for its 
taxation year in which the spouse or common-law partner died, paragraph (e) 
shall not apply and paragraph (d) shall be read as follows: 


“(d) the trust shall be deemed to have disposed of the property immedi- 
ately before the death of the spouse or common-law partner and to have 
received proceeds of disposition therefor equal to such amount as the trust 
elects, not greater than the greater of or less than the lesser of 


(i) the fair market value of the property immediately before the death 
of the spouse or common-law partner, and 
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(ii) the adjusted cost base to the trust. of the property immediately 
before the death of the spouse or common-law partner, 


and the child shall, be deemed to have acquitted the property for: an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof,”. 


reer 7009. 3)(b)(i) amended by 2002, c. 9, prbiens 27(2), applicable to transfers and 
distributions of property that occur after December 10, 2001. The subpara. formerly 
read: 


(i) a share in the capital stock of a Canadian corporation that would be a share in 
the capital stock of a family farm corporation if paragraph (a) of the definition 
“share of the capital stock of a family farm corporation” in subsection (10) were 
read without the words “in which the person or a spouse, common-law partner, 

. child or parent of the person was actively ar ose ona pa and continuous 
basis”, or 


The opening words of subsec. 70(9:3) amended by 2001, c. 17, subsec. 52(7), Bilica- 
ble to transfers and distributions from trusts that occur after 1999. Where a particular 
transfer or distribution to a trust referred to in amended subsec. 70(9.1) occurred before 
2001, in applying that subsec. to a transfer or distribution from the trust. that occurs 
after 1997, it shall be read without reference to the words “or common-law partner” 
and to the Modernization of Benefits and Obligations Act, 2000, c. 12, unless 


(a) the particular transfer or distribution occurred after 1997; 
(b) the death referred to in that subsec. occurs after 1997; and 
(c) either 


(i) at the time of the particular transfer or distribution referred to in para: (a), 
the taxpayer was a spouse of the individual whose death is referred to in para. 


(b), or 


(ii) because of an election under s. 144 of 2000, c. 12, sections 130 to 142 of 
that Act applied, at the time of the particular transfer or distribution referred. to 
in para. (a), to the taxpayer and the individual whose death is referred to in 
para. (b). 


The opening words formerly read: 


(9.3) Transfer of family farm corporation or partnership from spouse’s [or 
common-law partner's] trust to children of settlor— Where property of a 
taxpayer has been transferred or distributed to a trust described in subsection (6) 
or 73(1) and the property was, 


Subsec. 70(9.3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, and by Sch. 2, s. 8 to replace “spouse,”’with ‘spouse, com- 
mon-law partner,”, applicable to 2001 et seq., in force July 31, 2000. See also the tran- 
sitional rules reproduced in the History to 248(1)“common-law partner”. 


Subpara. 70(9.3)(b)(i) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(15), 
applicable to 1992 et seg. That subpara. formerly read: 


(i) a share in the capital stock of a Canadian corporation that would be a hates in 
the capital stock of a family farm corporation if paragraph (a) of the definition 
“share of the capital stock of a family farm corporation” in subsection (10) were 
read without the words “and in which that person or that person’s spouse or child 
was actively engaged” and subparagraph (b)(ii) of that definition. were read with- 
out the words “in which that person or that person’s spouse or child was actively 
engaged”, or 


Para. 70(9.3)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(16), appli- 
cable after December 20, 1991. That para. formerly read: 


(c) subsection 104(4) is not applicable to the property; 


All that portion of subsec. 70(9.3) following para. (c) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 48(6), applicable to transfers, distributions and acquisitions oc- 
curring after January 15, 1987. That portion formerly read: 


(d) the trust shall be deemed to have disposed of the property immediately 
before the death of the taxpayer’s spouse and to have received proceeds of 
disposition therefor equal to its adjusted cost base to the trust immediately 
before the death of that spouse, and the child shall be deemed to have ac- 
quired the property for an amount equal to those proceeds, 


except that, where the trust has so elected-in its return of income under this Part 
for its taxation year in which the taxpayer’s spouse died, paragraph (d) shall be 
read as follows: 


“(d) the trust shall be deemed to have decd of the property immedi- 
ately before the death of the taxpayer’s spouse and to have received pro- 
ceeds of disposition therefor equal to such amount as the trust has elected, 
not greater than the greater of or less than the lesser of 


(i) the fair market value of the property immediately before the death 
of the spouse, and 


(ii) the adjusted cost base to the trust of the mer immediately 
before the death of the spouse, 
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and the child shall be deemed to have acquired the property for an amount 
equal to those proceeds, except that for the purposes of this paragraph, 
where the elected amount exceeds the greater of the amounts determined 
under subparagraphs (i) and (ii), it shall be deemed to be equal to the 
greater thereof, and where the elected amount is less than the lesser of the 
amounts determined under those subparagraphs, it shall be deemed to be 
equal to the lesser thereof.” 


Interpretation Bulletins: IT-349R3: Intergenerational, transfers of farm property on 
death. ) 


information eieunie? 07-1: Raxpayer relief provisions. 
(9.4), (9.5) [Repealed under former Act] 


(9.6) Transfer to a. parent — Subsection-(9: 01) or (9.21), as the 

case may be, applies in respect of .a transfer ofa property as if the 
references in thoSe subsections to “child” were read as references to 
“parent” if 


(a) the property was acquired by a taxpayer in circumstances 
where any of subsections (9.01), (9.11), (9.21), (9.31) and 
73(3.1) and (4.1) applied in respect of the acquisition; 


(b) as a consequence of the death of the taxpayer the Property is 
transferred to a parent of the taxpayer; and 


(c) the taxpayer’s legal representative has elected, in the tax- 
payer’s return of income under this Part-for the taxation year in 
which the taxpayer died, that this subsection apply in Aver of 
the transfer. 


Related Provisions: 248(8) — Meaning of “consequence” of death. 


History: Subsec. 70(9.6) amended by 2007, c. 2, subsec. 10(2), applicable to a disposi- 
tion, that occurs; after May 1, 2006, of a property unless the disposition’ was before 
2007 and the taxpayer elects in writing in the taxpayer’s return of income for the taxa- 
tion year in which the disposition occurred to have subsec. 70(9), (9.1), (9.2) or (9.3), 
as that subsec. read on ey 1, 2006, apply to the disposition. Subsec. 70(9.6) formerly 
read: 


(9.6) Where 


(a) any; property has been acquired by a taxpayer in circumstances where any 
of subsections (9), (9.1), (9.2), (9.3) and 73(3) and (4) applied, 


(b) as a consequence of the death of the taxpayer after 1983 the property has 
been transferred or distributed to a parent of the taxpayer, and 


(c) the taxpayer’s legal representative has so‘elected in the taxpayer’s naan 
of income. under this Part for the year in which the taxpayer. died, ' 


subsection (9) or (9.2), as the case may be, shall apply in respect of the transfer 
or distribution as if the references therein to “child” were read as references to 
“parent”. 


Interpretation. Bulletins: IT-268R4: Jnter. vivos transfer, of farm property to child. 
(9.7) [Repealed under former Act] 


(9.8) Leased farm and fishing property — For the purposes of 
subsections (9) and 14(1), paragraph 20(1)(b), subsection 73(3), and 
paragraph (d) of. the definitions “qualified farm.. property” and 
“qualified fishing property” in subsection 110.6(1), a property of an 
individual is, at a particular time, deemed to be used. by the indivi- 
dual in a fishing or farming business, as the case may be, carried on 
in Canada if, at that particular time, the property is being used, prin- 
cipally in the course of carrying on a fishing or farming business in 
Canada, by 


(a) a corporation, a share of the capital stock of which is a share 
of the capital stock of a family fishing corporation, or a share of 
the Capital stock of a family farm corporation, of the individual, 
the individual’s spouse or common-law partner, a child of the 
individual. or.a, parent of the individual;, or 


(b) a partnership, a partnership interest of which is an interest in 
a family fishing partnership, or an interest in a family farm part- 
nership, of the individual, the individual’s: spouse or common- 
law ‘partner, a child of the individual’ or a parent of the 
individual. 


History: Subsec. 70(9.8) amended by 2007, c. 2, subsec. 10(3), applicable to a disposi- 
tion, that occurs after May 1, 2006, of a property unless the disposition was before 
2007 and the taxpayer elects in writing in the taxpayer’s return of income for the taxa- 
tion year in which the disposition occurred to have subsec: 70(9), (9:1), (9.2) or (9.3), 
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as that subsec. read on May 1, 2006, apply to the disposition. Subsec. 70(9.8) formerly 
read: 
(9.8) Leased farm [or fishing] property — For the purposes of subsections (9) 
and 14(1), paragraph 20(1)(b), subsection 73(3) and paragraph (d) of the defini- 
' tion “qualified farm property” in subsection 110.6(1), where at any time any pro- 
perty of the taxpayer was used by 


(a) a corporation, a share of the capital stock of hci isa share of the capital 
stock of a family farm corporation of the taxpayer, the-taxpayer’s spouse or 
common-law partner or any of the taxpayer’s children, or 


(b) a partnership an interest in which is an interest in a family farm partner- 
ship, of the taxpayer, the taxpayer’s spouse or common-law partner or any of 
the taxpayer’s) children 


in the course of carrying on the business of farming in Canada, the property shall 
be deemed to have been used at that time by the taxpayer in the business of 
farming. 


Subsec. 70(9.8) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


That portion of subsec. 70(9.8) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 48(7), applicable to 1986 et seg. That portion formerly read: 


(9.8) Leased farm property — For the purposes of subsections (9) and 73(3), 
‘where at any time any property of a taxpayer was used by 


Interpretation Bulletins: IT-268R4: Inter vivos. transfer of farm. property to child. 


(10) Definitions — In this section, 


Related Provisions: 40(8), 44(8), 73(6) — Definitions in 70(10) anil to ss. 40, 44 
and 73. 


“child” of a taxpayer includes 
(a) a child of the taxpayer’s child, 
(b).a:child of the taxpayer’s child’s child, and 


(c) a person who, at any time before the person attained the age 
of 19 years, was wholly dependent on the taxpayer for support 
and of whom the taxpayer had, at that time, in law or in fact, the 
custody and control; 
Related Provisions: 84.1(2.2)(a)(i), 212.1(3)(b)@) — Extended meaning of “child” 
applies for dividend stripping rules;, 110.6(1)“child” — Extended meaning applies, for 
capital. gains exemption; 148(9)“child” — Extended meaning applies for life insurance 
policy rules; 252(1) — Additional extended. meaning ,of “child”. 


Interpretation Bulletins: IT-489R: Non-arm’s length‘sale‘of shares to’a corporation. 


“interest in a family farm partnership” of an individual at any 
time means a partnership interest owned by the individual at that 
time if, at that time, all or substantially all of the fair market value 
of the property. of the. partnership. was attributable to 


(a) property that has been used principally in the course of carry- 
ing on a farming business in'Canada in which the individual, the 
individual’s spouse or common-law partner, a child of the indi- 
vidual or a parent, of the individual,.was actively engaged.on. a 
regular and continuous basis (or, in the-case of property used in 
the. operation of a woodlot, was engaged to the extent required 
by a prescribed forest management plan in-respect of that wood- 
lot),. by 


(i) the partnership, 


(ii): a corporation, a share) of the capital stock of which isa 
share of the capital stock of a family farm corporation of the 
individual, the individual’s spouse,or common-law. partner, a 
child of the individual, or a parent of the individual, 

(iii) a partnership, a partnership interest in which is an inter- 
est'in'a family farm partnership of the individual, the indivi- 
dual’s spouse or common-law partner, a child of the indivi- 
dual or a parent of the individual, or 


(iv), the individual, the individual’s spouse or common-law 
_partner, a child:of the individual or a parent of the individual, 


(b)' shares ‘of the capital stock or indebtedness of one or more 
‘corporations all or substantially all of the fair market value of 
the property of which was attributable tg whites described in 
paragraph (d); 

(c) partnership interests or indebtedness of one or more partner- 
ships all or substantially all of the fair market value of the pro- 


421 


S. 70(10) int 


perty of which was attributable to property described in para- 

graph (d), or 

(d) properties described in any of paragraphs (a) to (c); — 
History: The definition “interest in a family farm partnership” in subsec. 70(10) 
amended by 2007, c. 2, subsec. 10(4), applicable to a disposition, that occurs after May 
1, 2006, of a property unless the disposition was before 2007 and the taxpayer elects in 
writing in the taxpayer’s return of income for the taxation year in which the disposition 
occurred to have subsec. 70(9), (9.1), (9.2) or (9.3), as that subsec. read on May 1, 
2006, apply to the disposition. The definition formerly read: 


“interest in a family farm partnership” of a person at a particular time means an 
interest owned by the person at that time in a partnership where, at that time, all 
or substantially all of the fair market value of the property of the partnership was 
attributable to 


(a) property that has been used by 
(i) the partnership, 
(ii) the person, 
(iii) a spouse, common-law partner, child or parent of the person, or 
(iv) a corporation a share of the capital stock of which was a share of the 


capital stock of a family farm corporation of the person or of a spouse, 
common-law partner, child or parent of the person, 


principally in the course of carrying on a farming business in Canada in 
which the person or a spouse, common-law partner, child or parent of the 
person was actively engaged on a regular and continuous basis (or, in the 
case of property used in the operation of a woodlot, was engaged to the ex- 
tent required by a prescribed forest management plan in respect of that 
woodlot), 


(b) shares of the capital stock or indebtedness of one or more corporations 
all or substantially all of the fair market value of the property of which was 
attributable to property described in paragraph (c), or 

(c) properties described in paragraph (a) or (b); 


The closing words of para. (a) of the definition “interest in a family farm partnership” 
in subsec. 70(10) amended by 2002, c. 9, subsec. 27(3), applicable to transfers of pro- 
perty that occur after December 10, 2001. The closing words formerly read: 


principally in the course of carrying on the business of farming in Canada in 
which the person or a spouse, common-law partner, child or parent of the person 
was actively engaged on a regular and continuous basis, 


The definition “interest in a family farm partnership” in subsec. 70(10) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, and 
by Sch. 2, s. 8 to replace “spouse,” with “spouse, common-law partner,”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 

The definition “interest in a family farm partnership” in subsec. 70(10) amended by 
1993, c. 24, subsec. 28(18), applicable to 1992 et seg. That definition formerly read: 


“interest in a family farm partnership” of a person at a particular time means an 
interest in a partnership that, at that time, carried on the business of farming in 
Canada in which it used all or substantially all of its property and in which that 
person or that person’s spouse or child was actively engaged; 


Regulations: 7400 (prescribed forest management plan). 

I.T. Application Rules: 20(1.11), 26(20). 

Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
(archived); IT-349R3: Intergenerational transfers of farm property on death. 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-56: Purification of a family farm corporation. 


“interest in a family fishing partnership” of an individual at any 
time means a partnership interest owned by the individual at that 
time if, at that time, all or substantially all of the fair market value 
of the property of the partnership was attributable to 


(a) property that has been used principally in the course of carry- 
ing on a fishing business in Canada in which the individual, the 
individual’s spouse or common-law partner, a child of the indi- 
vidual or a parent of the individual was actively engaged on a 
regular and continuous basis, by 


(i) the partnership, 


(ii) a corporation, a share of the capital stock of which is a 
share of the capital stock of a family fishing corporation of 
the individual, the; individual’s spouse or common-law part- 
ner, a child of the individual or a parent of the individual, 


(iii) a partnership, a partnership interest in which is an inter- 
est in a family fishing partnership of the individual, the indi- 
vidual’s spouse or common-law partner, a child of the indivi- 
dual or a parent of the individual, or 
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(iv) the individual, the individual’s spouse or common-law 
partner, a child of the individual or a parent of the individual, 


(b) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property desembed in 
paragraph (d), 

(c) partnership interests or indebtedness of one or more partner- 
ships all or substantially all of the fair market value of the pro- 
perty of which was attributable to property described in para- 
graph (d), or 


(d) properties described in any of paragraphs (a) to (c); 


History: The definition “interest in a family fishing partnership” added to subsec. 
70(10) by 2007, c. 2, subsec. 10(5), applicable to a disposition, that occurs after May 1, 
2006, of a property unless the disposition was before 2007 and the taxpayer elects in 
writing in the taxpayer’s return of income for the taxation year in which the disposition 
occurred to have subsec. 70(9), (9.1), (9.2) or (9.3), as that subsec. read on May 1, 
2006, apply to the disposition. 


“share of the capital stock of a family farm corporation” of a 
person at a particular time means a share of the capital stock of a 
corporation owned by the person at that time where, at that time, all 
or substantially all of the fair market value of the property owned 
by the corporation was attributable to 


(a) property that has been used by 


(i) the corporation or any other corporation, a share of the 
capital stock of which was a share of the capital stock of a 
family farm corporation of the person or of a spouse, com- 
mon-law partner, child or parent of the person, 


(i.1) a corporation controlled by a corporation referred to in 
subparagraph (i), 


(1i) the person, 


(iii) a spouse, common-law partner, child or parent of the 
person, or 


(iv) a partnership, an interest in which was an interest in a 
family farm partnership of the person or of a spouse, com- 
mon-law partner, child or parent of the person, 


principally in the course of carrying on a farming business in 
Canada in which the person or a spouse, common-law partner, 
child or parent of the person was actively engaged on a regular 
and continuous basis (or, in the case of property used in the op- 
eration of a woodlot, was engaged to the extent required by a 
prescribed forest management plan in respect of that woodlot), 


(b) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described in 
paragraph (c), or 


(c) properties described in paragraph (a) or (b); 


Related Provisions: 70(12) — Value of NISA deemed nil; 256(6), (6.1) — Meaning 
of “controlled”. 


History: The closing words of para. (a) of the definition “share of the capital stock of a 
family farm corporation” in subsec. 70(10) amended by 2002, c. 9, subsec. 27(4), appli- 
cable to transfers of property that occur after December 10, 2001. The closing words 
formerly read: 


principally in the course of carrying on the business of farming in Canada in 
which the person or a spouse, common-law partner, child or parent of the person 
was actively engaged on a regular and continuous basis, 


The definition “share of the capital stock of a family farm corporation” in subsec. 
70(10) amended by 2000, c. 12, Sch. 2, s. 8 to replace “spouse,” with “spouse, com- 
mon-law partner,”, applicable to 2001 et seq., in force July 31, 2000. See also the tran- 
sitional rules reproduced in the History to 248(1)“common-law partner”. 


Subpara. (a)(i.1) added to the definition “share of the capital stock of a family’ farm 
corporation” in subsec. 70(10) by 1998, c. 19, subsec. 108(2), applicable to 1994 et seq. 


The definition “share of the capital stock ...” in subsec. 70(10) amended by 1994, c. 7, 
Sch, VII (1993, c. 24), subsec. 28(17), applicable to 1992 et seg. That definition for- 
merly read: 


“share of the capital stock of a family farm corporation” of a person at a particu- 
lar time means 


(a) a share of the capital stock of a corporation that, at that time, carried on 
the business of farming in Canada in which it used all or substantially all of 
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its property and in which that person or that person’s spouse or child was 
actively engaged, or 

(b) a share of the capital stock of a corporation all or substantially all of the 
property of which was, at that time, : 


(i) shares of the capital stock of one or more corporations described in 
paragraph (a), or a bond, debenture, bill, note, mortgage or similar obli- 
gation issued by such a corporation, 


(ii) property used by the corporation in carrying on the business of farm- 
ing in Canada in which that person, or that person’s spouse or child was 
actively engaged, or 
(iii) any combination of properties described in subparagraphs (i) and 
(ii). 

Regulations; 7400 (prescribed forest management plan). 

I.T. Application Rules: 20(1.11),; 26(20). 

Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 

(archived); IT-349R3: Intergenerational transfers of farm property on death: 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-56: Purification of a family farm corporation. 


“share of the capital stock of a family fishing corporation” of an 
individual at any time means a share of the capital stock of a corpo- 
ration owned by the individual at that time if, at that time, all or 
substantially all of the fair market value of the property owned by 
the corporation was attributable to 


(a) property that has been used principally inthe course of carry- 
ing on a fishing business in Canada in which the individual, the 
individual’s spouse or common-law partner, a child of the indi- 
vidual or a parent of the individual was actively engaged on a 
regular and continuous basis, by 


(i) the corporation, 


(ii). a corporation, a share of the capital stock of. which is a 
share of the capital stock of a family fishing corporation of 
the individual, the individual’s spouse or common-law part- 
ner, a child of the individual or a parent of the individual, 


(iii) a corporation controlled by a corporation described in 
subparagraph (i) or (ii), 

(iv) a partnership, a partnership interest in which is an inter- 
est in a family fishing partnership of the individual, the indi- 
vidual’s spouse or common-law partner, a child of the indivi- 
dual or a parent of the individual, or 


(v) the individual, the individual’s spouse or common-law 
partner, a child of the individual or a parent of the individual, 


(b) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described in 
paragraph (d), 
(c) partnership interests or indebtedness of one or more partner- 
ships all or substantially all of the fair market value of the pro- 
perty of which was attributable to property described in para- 
‘graph (d), or 
(d) properties described in any of paragraphs (a) to (c). 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 
History: The definition “share of the capital stock of a family’ fishing corporation’ 
added to subsec. 70(10) by 2007, c. 2, subsec. 10(5), applicable-to a disposition, that 
occurs after May 1, 2006, of a property unless the disposition of the property was 
before 2007 and the taxpayer elects in writing in the taxpayer’s return of income for the 


taxation year in which the disposition occurred to have subsec. 70(9), (9.1), (9.2) or 
(9.3), as that subsec. read on May 1, 2006, apply to the disposition of the property. 


Interpretation Bulletins [subsec. 70(10)]: IT-268R4: Inter vivos transfer of farm 
property to child. 

(11) Application of subsec. 138(12) — The definitions in sub- 
section 138(12) apply to this section. 

Origin of subsec. 70(11): R.S.C. 1985, c. 1 (Sth Supp.). 


(12) Value of NISA — For the purpose of the definition “share of 
the capital stock of a family farm corporation” in subsection (10), 
the fair market value of a net income stabilization account shall be 
deemed to be nil. 


History: Subsec. 70(12) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 28(19), 
applicable to 1992 et seq. 


S. 70 


(13) Capital cost of certain depreciable property — For the 
purposes of this section and, where a provision of this section (other 
than this subsection) applies, for the purposes of sections 13 and 20 
(but not for the purposes of any regulation made for the purpose of 
paragraph 20(1)(a)), 


(a) the capital cost to a taxpayer of depreciable property of a 
prescribed class disposed of immediately before the taxpayer’s 
death, or 


(b) the capital cost to a trust, to which subsection (9.1) applies, 
of depreciable property of a prescribed class disposed of imme- 
diately before the death of the spouse or common-law partner 
described in that subsection, 


shall, in respect of property that was not disposed of by the taxpayer 
or the trust before that time, be the amount that it would be if sub- 
section 13(7) were read ‘without reference to 


(c) the expression “the lesser of’ in paragraph (b) and clause 
(d)(i)(A) thereof, and 


(d) subparagraph (b)(ii), subclause (d)(i)(A)(II), clause (d)(i)(B) 
and paragraph (e) thereof. 
Related Provisions: 13(7) — Change in use of depreciable property. 


History: Subsec. 70(13) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also’ the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 70(13) added by 1994, c. 21, subsec. 33(11), applicable to dispositions and 
acquisitions occurring after 1992. 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death. 


(14) Order of disposal of depreciable property — Where 2 
or more depreciable properties of a prescribed class are disposed of 
at the same time as a consequence of a taxpayer’s death, this section 
and paragraph (a) of the definition “cost amount” in subsection 
248(1) apply as if each property so disposed of were separately dis- 
posed of in the order designated by the taxpayer’s legal representa- 
tive or, in the case of a trust described in subsection (9.1), by the 
trust and, where the taxpayer’s legal representative or the trust, as 
the case may be, does not designate an order, in the order desig- 
nated by the Minister. 


History: Subsec. 70(14) added by 1994, c. 21, subsec. 33(11), applicable to disposi- 
tions. and acquisitions occurring after 1992. 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death. 


Selected Cases [s. 70]: Van Son Estate v. R., [1990] 1 C.T.C. 182 (FCTD) (Rol- 
lover applied although widow sold to survivor two years after death upon terms similar 
to shareholder’s agreement calling for purchase upon death). 


Definitions [s. 70]: “active business” — 248(1); “adjusted cost base” — 54, 248(1); 
“amount”, “annuity” — 248(1); “arm’s length” — 251; “assessment”, “business” — 
248(1);, “Canada” — 255, Interpretation Act 35(1); “Canadian corporation’ — 89(1), 
248(1); “Canadian resource property” — 66(15), 248(1); “capital cost” — 70(13); 
“capital gain’, “capital loss” — 39(1), 248(1); “capital property” — 54, 248(1); “carry- 
ing on business” — 253; ‘‘child” —.70(10), 252(1); “common-law partner” — 248(1); 
“consequence” — 248(8); “controlled”? — 256(6), (6.1); “corporation” — 248(1), In- 
terpretation Act 35(1); “cost amount’ — 248(1); “created by the taxpayer’s will” — 
248(9.1); “cumulative eligible capital” — 14(5), 248(1); “depreciable property” — 
13(21), 248(1); “disposition” — 248(1); “eligible ‘capital expenditure” — 14(5), 
248(1); “eligible capital property” — 54, 248(1); “employment” — 248(1); “estate” — 
104(1),.248(1); “fair market value” — 70(8), 70(12), 139.1(5);, “family farm corpora- 
tion”, “family farm partnership”, “family fishing corporation’, “family fishing partner- 
ship” — 70(10); “farming”, “fishing” — 248(1); “foreign resource property” — 
66(15), 248(1); “income” — of trust 108(3); “individual” — 248(1); “interest in a fam- 
ily farm partnership”, “interest in a family fishing partnership” — 70(10); “inventory”, 
“legal representative’ — 248(1); “life insurance policy” — 138(12), 248(1); “Min- 
ister” — 248(1); “month” — Interpretation Act 35(1); “net income stabilization ac- 
count’, “NISA Fund No. 2”, “office” — 248(1); “non-qualifying debt” — 70(8); “par- 
ent” —252(2)(a);, “person”, © “prescribed”, “property”, “regulation” — 248(1); 
“related” — 251(2); “resident in Canada” — 250; “right or thing”, “rights or things” — 
70(3.1); “share” — 248(1); “share of the capital stock of a family farm corporation”, 
“share of the capital stock of a family fishing corporation” — 70(10); “specified invest- 
ment business” — 125(7); “spouse” — 252(3); “substituted” — 248(5); “tax paya- 
ble” — 248(2); “taxable income” — 2(2), 248(1); “taxation year” —11(2), 249; “tax- 
payer” — 248(1); “testamentary debt” —70(8); “trust” — 104(1), 248(1), (3); 
“undepreciated capital cost” — 13(21), 248(1); “vested indefeasibly” — 248(9.2); 
“written” — Interpretation Act 35(1)“writing”. 
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Interpretation Bulletins [s. 70]: IT-226R: Gift to a charity of a residual interest in 
real property, or an equitable interest in a trust. 


71. [Repealed under former Act] 


72. (1) Reserves, etc., for year of death — Where ina taxation 
year a taxpayer has died, 


(a) paragraph 20(1)(n) does not apply to allow, in computing the 
income of the taxpayer for the year from a business, the deduc- 
tion of any amount as a reserve in respect of property soid in the 
course of the business; 


(b) no amount is deductible under subsection 32(1) as a reserve 
in respect of unearned commissions in computing the taxpayer’s 
income for the year; 


(c) no amount may be claimed under. po Sai ete 40(1)(a)(iii), 
paragraph 40(1. 01)(c) or subparagraph 44(1)(e)(ii) in comput- 
ing any gain of the taxpayer for the year; 


(d) subsection 64(1)? does not apply to allow, in computing the 
income of the taxpayer for the year, the deduction of any amount 
as a reserve in respect of the disposition of any property; and _ 


(e) subsection 64(1.1)? does not apply to allow, in computing the 
income of the taxpayer for the year, the deduction of any amount 
as. a reserve in respect of the disposition of any property. 
Related Provisions: 61.2 — Deduction of debt forgiveness reserve for year of death; 
72(2) — Election by legal representative and transferee re reserves. 
History: Para. 72(1)(c) amended by 1998, c. 19, s. 12, applicable to 1997 et seq. The 
para. formerly read: 
(c) no amount may be claimed under subparagraph 40(1)(a)(iii) or 44(1)(e)(iii) in 
computing any gain of the taxpayer for the year; 
Para. 72(1)(c) substituted by 1994, c..7, Sch. II (1991, c. 49), subsec. 49(1), applicable 
to 1990 et seq. Para. 72(1)(c) formerly read: 
(c) subparagraph 40(1)(a)(iii) does not apply to permit the claiming of any 
amount under that subparagraph in computing any gain of the taxpayer for the 
year; 
Interpretation Bulletins: IT-152R3: Special reserves — sale of land; IT-154R: Spe- 
cial reserves; IT-236R4: Reserves — disposition of capital property (archived); IT- 
321R: Insurance agents and brokers — unearned commissions (archived). 


(2) Election by legal representative and transferee re 
reserves — Where property of a taxpayer that is a right to receive 
any amount has, on or after the death of the taxpayer and as a con- 
sequence thereof, been transferred or distributed to the taxpayer’s 
spouse or common-law partner described in paragraph 70(6)(a) or 
to a trust described in paragraph 70(6)(b) (in this subsection re- 
ferred to as the “transferee”), if the taxpayer was resident in Canada 
immediately before the taxpayer’s death and the taxpayer’s legal 
representative and the transferee have executed jointly an election 
in respect of the property in prescribed form, 


(a) any amount in respect of the property that would, but for 
paragraph (1)(a), (b), (d) or (e), as the case may be, have been 
deductible as a reserve in computing the taxpayer’s income for 
the taxation year in which the taxpayer died shall, 


(i) notwithstanding subsection (1), be deducted in computing 
the taxpayer’s income for the taxation year in which the tax- 
payer died, 


(ii) be included in computing the transferee’s income for the 
transferee’s first taxation year ending after the death of the 
taxpayer, and 


(iii) be deemed to be 


(A) an amount that has been included in computing the 
transferee’s income from a business for a previous year in 
respect of property sold in the course of the business, 


(B) an amount that has been included in computing the 
transferee’s income for a previous year as a commission 
in respect of an insurance contract, other than a life insur- 
ance contract, 


°The section 64 meant to be referred to is s. 64 of R.S.C. 1952, c. 148 — ed. 
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(C) an amount that by virtue of subsection 59(1) has been 
included in computing the transferee’ s income for a pre- 
ceding taxation year, or 


(D) for the purposes of subsection 64(1.1)9, an amount 
that by virtue of paragraph 59(3.2)(c) has been included 
in computing the transferee’s income for a preceding tax- 
ation year and to be an amount deducted by the transferee 
pursuant to paragraph 64(1.1)(a)? in computing the trans- 
feree’s income for the transferee’s last taxation year end- 
ing before the death, 


as the case may be; 


(b) any amount in respect of the property that could, but for par- 
agraph (1)(c), have been claimed under subparagraph 
40(1)(a)(iii) or 44(1)(e)Gii) in computing: the amount of any gain 
of the taxpayer for the year shall, 


(i) notwithstanding paragraph (1)(c), be deemed to have been 
so claimed, and 


(ii) for the purpose of computing the transferee’s income for 
the transferee’s first taxation year ending after the death of 
the taxpayer and any subsequent taxation year, be deemed to 
have been 


(A) proceeds of the disposition of capital property dis- 
posed of by the transferee in that first taxation year, and 


(B) the amount determined under subparagraph 
40(1)(a)(i) or 44(1)(e)(i), as the case may be, in respect of 
the capital property referred to in clause (A); and 


(c) notwithstanding paragraphs (a) and (b), where any property 
had been disposed of by the taxpayer, in computing the income 
of the transferee for any taxation year ending after the death of 
the taxpayer, 


(i) the amount of the transferee’s deduction under paragraph 
20(1)(n) as a reserve in respect of the property sold in the 
course of business, 


(ii) the amount of the transferee’s claim under subparagraph 
40(1 )(a)(iit) or 44(1)(e)(iii) in respect of the disposition of 
the property, and 


(iii) the amount of the transferee’s deduction under section 
64° as a reserve in respect of the disposition of the property 


shall be computed as if the transferee were the taxpayer who had 

disposed of the property and as if the property were disposed of 

by the transferee at the time it was disposed of by the taxpayer. 
Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election; 
248(8) — Meaning of “consequence” of death. 


History: Subsec. 72(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See: also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

That portion of para. 72(2)(b) preceding subpara. (i), and subpara. 72(2)(c)(ii), 
amended to add to each “or 44(1)(e)(iii)”, and cl. 72(2)(b)(ii)(B) amended to add “or 
44(1)(e)(i), as the case may be”, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 49(2) to 
(4), applicable to 1990 et seq. 


Interpretation Bulletins [subsec. 72(2)]: IT-152R3: Special reserves —sale of 
land; IT-236R4: Reserves — disposition of capital property (archived). 

Information Circulars [subsec. 72(2)]: 07-1: Taxpayer relief provisions. 

Forms [subsec. 72(2)]: T2069: Election in respect of amounts not deductible as 
reserves for the year of death, T4011: Preparing returns for deceased persons [guide]. 
Definitions [s. 72]: “amount”, “business” — 248(1); “Canada” — 255; “capital pro- 
perty”, “common-law partner” — 54, 248(1); “consequence” — 248(8); “prescribed”, 
“property” — 248(1); “resident in Canada” — 250; “taxation year” — 11(2), 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). f 


73. (1) Inter vivos transfers by individuals —For the pur- 
poses of this Part, where at any time any particular capital property 
of an individual (other than a trust) has been transferred in circum- 
stances to which subsection (1.01) applies and both the individual 
and the transferee are resident in Canada at that time, unless the 


\ 
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individual elects in the individual’s return of income under this Part 
for the taxation year in which the particular property was trans- 
ferred that the provisions of this subsection not apply, the particular 
property is deemed 


(a) to have been disposed of at that time by the individual for 
proceeds equal to, 


(i) where the particular property is depreciable property of a 

prescribed class, that proportion of the undepreciated capital 

cost to the individual immediately before that time of all pro- 

perty of that class that the fair market value immediately 

before that time of the particular property is of the fair mar- 

ket value immediately before that time of all of that property 
of that class, and 


(ii) in any other case, the Wied cost base to the individual 
of the particular. property immediately before that time; and 


(b) to have been acquired at that time by the transferee for an 
amount equal to those proceeds. 


Related Provisions: 40(4) — Where principal residence disposed of to a spouse; 
44.1(5) — Small business investment rollover on breakdown of relationship; '53(4) — 
Effect on ACB of share, partnership interest or trust interest; 56.1 — Maintenance pay- 
ments; 70(6)(a) — Where transfer or distribution to spouse or trust; 73(1.1) — Inter- 
pretation; 73(2) — Transfer of depreciable property; 74.1(1) — Attribution of income 
or loss on property transferred to spouse; 74.2(1) — Gain or loss deemed thatof lender 
or transferor; 94(4)(b) [proposed] — Deeming non-resident trust to be resident in Can- 
ada does. not apply; 104(4)(a), (a.3), (a.4) —Deemed disposition. by trust following 


transfer under 73(1); 107.4 — Qualifying disposition to a trust; 108) — Meaning ‘of 


“income” of trust; 108(4) — Trust not disqualified by reason only of payment of cer- 
tain taxes; 148(8) — Disposition at non-arm’s length and similar cases; 148(8.1) — In- 
ter vivos transfer to spouse; 220(3.2), Reg. 600(b) — Late filing or revocation of elec- 
tion; 248(37)(g) — Rule limiting value of donated property does not apply where 73(1) 
applied; 252(3) — Extended meaning of “spouse” and “former spouse”. 


History: Subsec. 73(1) amended by 2001, c. 17,'s. 53, applicable to transfers that oc- 
cur after 1999 except that, in respect of transfers that occur in 2000 or 2001, for the 
purpose of subsec. 73(1), the residence of a transferee trust shall be determined without 
reference to s. 94, as it reads before 2002. Subsec. 73(1) formerly read: 


73. (1) Inter vivos transfer of property of spouse, etc.,-or trust — For the 
purposes of this Part, where at any time after 1977 any particular capital property 
of a taxpayer has been transferred to 


(a) the. taxpayer’s spouse or common-law partner, 


(b) a former spouse or common-law partner of the taxpayer in settlement of 
rights arising out of their marriage or common-law partnership, or 


(c) a trust created by the taxpayer under which 


(i) the taxpayer’s spouse or common-law partner is entitled to receive all 
of the income of the trust that arises before the spouse’s or common-law 
partner’s death, and 


(i) no person except the spouse or common-law partner may, before the 
spouse’s or common-law partner’s death, receive or otherwise obtain the 
use of any of the income or capital of the trust, 


(d) [Repealed] 


and both the taxpayer and the transferee were resident in Canada at that time, 
unless the taxpayer elects in the taxpayer’s return of income under this Part for 
the taxation year in which the property was transferred not to have the provisions 
of this’ subsection apply, the particular property shall be deemed to have been 
disposed of at that time by the taxpayer for proceeds equal to, 


(e) where the particular property is depreciable property of a prescribed 
class, that proportion of the undepreciated capital cost to the taxpayer imme- 
diately before that time of all property of that class that the fair niarket value 
immediately before that time of the particular property is of the fair market 
value immediately before that time ofall of that property of that class, and 


(f) in any other case, the adjusted cost base to the taxpayer of the particular 
property immediately before that time, 


and to have been acquired at that time by the transferee for an amount: equal to 
those proceeds. 


yet that end before 2007 


S. 73(1.01)(c)(iii)(B) 


Subsec. 73(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, by Sch. 2, s. 7, to replace dspalee]s swith ‘spouse! s or common- 


law partner’s”; and by Sch. 2, s. 9, to replace “marriage” with “marriage or common- 

law partnership”, applicable to 2001 et seq., in force July 31, 2000. See also the transi- 

tional rules reproduced in the History to 248(1)“common-law partner”. 

Para. 73(1)(d) repealed by 1994, c. 7, Sch. VIL (1993, c. 24), subsec. 29(1), applicable 

with respect to transfers of property occurring after 1992. Para. (d) formerly read: 
(d) an individual of the opposite sex, under an order for the support or mainte- 
nance of the individual, made by a competent tribunal in accordance with the 
laws of a province, where the individual and the taxpayer cohabited in a conjugal 
relationship before the date of the order, 


Para. 73(1)(d) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 50, applicable with 
respect to transfers occurring after July 13, 1990. Para. 73(1)(d) formerly read: 


(d) an individual pursuant to a decree, order or judgment of a competent tribunal 
made in accordance with prescribed provisions of the law of a province if that 
individual either entered into a written agreement with the taxpayer in accor- 
dance with those provisions or is a person within a prescribed class of persons 
referred to in those provisions, 


Selected Cases: King v. Canada, [1995] 1 C.T.C. 2353 (TCC) (Conduct of taxpay- 
ers may constitute estoppel with respect to attribution and timing). 

I.T. Application Rules: 20(1.1) (where property owned since before 1972). 
Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 


directly or through trusts; IT-325R2: Property transfers after separation, divorce and 
annulment. 


Information Circulars: 07-1; Taxpayer relief provisions. 


(1.01) Qualifying transfers — Subject to subsection (1.02), pro- 
perty is transferred by an individual in circumstances to which this 
subsection. applies where it is transferred to 


(a) the individual’s spouse or common-law partner; 


(b) a former spouse or common-law partner of the individual in 
settlement of rights arising out of their marriage or common-law 
partnership; or 


(c) a trust created by the individual under which 


(i) the individual’s spouse or common-law partner is entitled 
to receive all of the income of the trust that arises before the 
spouse’s or common-law partner’s death and no person ex- 
cept the spouse or common-law’ partner may, before the 
spouse’s or common-law partner’s death; receive or other- 
wise obtain the use of any of the income or capital of the 
trust, 


(ii) the individual is entitled to receive all of the income of 

the trust that, arises. before the individual’s death and no per- 

son except the individual may, before the individual’s: death, 

receive or otherwise obtain the use, of.any of the income or 

capital of the trust, or 

(iii) either 
(A) the individual or the individual’s spouse is, in combi- 
nation with the other, entitled to receive all of the income 
of the trust that arises before the later of the death of the 
individual and the death of the spouse and no other person 
may, before the later of those deaths, receive or otherwise 
obtain the use of any of the income or capital of the trust, 
or 


(B) the individual or the individual’s common-law partner 
is, in combination with the other, entitled to receive all of 
the income of the trust that arises before the later of the 
death of the individual and the death of the common-law 
partner and no other person may, before the later of those 
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deaths, receive or otherwise obtain the use of any of the 
income or capital of the trust. 


Related Provisions: 73(1.02) — Limitation on transfers to trusts; 108(3),— Calcula- 
tion of trust income; 108(4) — Trust not disqualified by reason only of payment of 
certain duties and taxes; 248(1)‘alter ego trust’ — Trust for individual during own 
lifetime. : 


History: Subsec. 73(1.01) added by 2001, c. 17, s. 53, applicable to transfers that oc- 
cur after 1999 except that, 


(a) in respect of transfers that occur in 2000 and subject to para. (b), 


(i) subsec. ne 01) shall be read without reference to the words “or common- 
law partner’, “or common-law partner’s” and “or common-law partnership”, 
and 


(ii) subpara. 73(1.01)(c)(ii) shall be read as follows: 


(iii) the individual or the individual’s spouse is, in combination with the 
other, entitled to receive all of the income of the trust that arises before 
the later of the death of the individual and the death of the spouse and no 
other person may, before the later of those deaths, receive or otherwise 
obtain the use of any of the income or capital of the trust. 


(b) para. (a) does not apply to a transfer at any time by an individual to or for the 
benefit of another individual where, because of an election under s. 144 of 2000, c. 
12, ss. 130 to 142 of that Act applied at that time to those individuals. 


Selected Cases; Antle v. R., [2010] 4 C.T.C. 2327 (TCC); aff'd 2010 CarswellNat 
3894 (FCA) (Spousal trust arrangements were improperly executed and ineffective. 
Capital gain taxed in transferor’s hands). 


(1.02) Exception for transfers — Subsection (1.01) applies to a 
transfer of property by an individual to a trust the terms of which 
satisfy the conditions in subparagraph (1.01)(c)(ii) or (iii) only 
where 


(a) the trust was created after 1999; 
(b) either 


(1) the individual had attained 65 years of age at the time the 
trust was created, or 


(11) the transfer does not result in a change in beneficial own- 
ership of the property and there is immediately after the 
transfer no absolute or contingent right of a person (other 
than the individual) or partnership as a beneficiary (deter- 
mined with reference to subsection 104(1.1)) under the trust; 
and 


(c) in the case of a trust the terms of which satisfy the conditions 
in subparagraph (1.01)(c)(ii), the trust does not make an election 
under subparagraph 104(4)(a)(ii.1). 


Related Provisions: 104(1.1) — Restricted meaning of “beneficiary”. 


History: Subsec. 73(1.02) added by 2001, c. 17, s. 53, applicable to transfers that oc- 
cur after 1999 except that, in respect of transfers that occur before March 16, 2001, 
subpara, 73(1.02)(b)(ii) shall be read as follows: 


(ii) no person (other than the individual) or partnership has any absolute or con- 
tingent right as a beneficiary under the trust (determined with reference to sub- 
section 104(1.1)); and 


(1.1) Interpretation — For greater certainty, a property is, for the 
purposes of subsections (1) and (1.01), deemed to be property of the 
individual referred to in subsection (1) that has been transferred to a 
particular transferee where, 


(a) under the laws of a province or because of a decree, order or 
judgment of a competent tribunal made in accordance with those 
laws, the property 


(i) is acquired or is deemed to have been acquired by the par- 
ticular transferee, 


(ii) is deemed or declared to be property of, or is awarded to, 
the particular transferee, or 


(111) has vested in the particular transferee; and 


(b) the property was or would, but for those laws, have been a 
capital property of the individual referred to in subsection (1). 


Related Provisions: 70(9.1), (9.11), (9.3), (9.31) —Transfer of farm or fishing 
property from spouse trust to settlor’s children. 


Income Tax Act, Part I; Division B 


History: Subsec. 73(1.1) amended by 2001, c. 17, s. 53, applicable to transfers that 
occur after 1999. The subsec. formerly read: 


(1.1) Interpretation — For greater certainty, where, under the laws of a province 
or because of a decree, order or judgment of a competent tribunal made in accor- 
dance with those laws, a person referred to in subsection (1) 


(a) acquires or is deemed to have acquired, 
(b) is deemed or declared to have or is awarded, or 
(c) has vested in that person, 


property that was or would, but for those provisions, have been a capital property 
of the taxpayer referred to in subsection (1), that property shall, for the purposes 
of that subsection, be deemed to be capital property of the taxpayer that has been 
transferred to that person. . 


The opening words of subsec. 73(1.1) substituted by 1994, c. 21, s. 34, applicable to 
transfers occurring after July 13, 1990. The opening words formerly read: 


' (1.1) Interpretation — For greater certainty, where, by the operation of pre- 
scribed provisions of the law of a province or by virtue of a decree, order or 
judgment of a competent tribunal made in accordance with those provisions, a 
person referred to in subsection (1) 


Regulations: 6500(2) (prescribed provisions; no longer needed). 
1.T. Application Rules; 20(1.1). 


Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment. 


(1.2) [Repealed under former Act] 


(2) Capital cost and amount deemed allowed to spouse, 
etc., or trust — Where a transferee is deemed by subsection (1) to 
have acquired any particular depreciable property of a prescribed 
class of a taxpayer for an amount determined under paragraph (1)(e) 
and the capital cost to the taxpayer of the particular property ex- 
ceeds the amount determined under that paragraph, for the purposes 
of sections 13 and 20 and any regulations made under paragraph 
20(1)(a) 


(a) the capital cost to the transferee of the particular property 
shall be deemed to be the amount that was the capital cost to the 
taxpayer thereof; and 


(b) the excess shall be deemed to have been allowed to the trans- 
feree in respect of the particular property under regulations 
made under paragraph 20(1)(a) in computing income for taxa- 
tion years before the acquisition thereof. 


Proposed Amendment — 73(2) 


(2) Capital cost and amount deemed allowed to spouse, 
etc., or trust — If a transferee is deemed by subsection (1) to 
have acquired any particular depreciable property of a prescribed 
class of a taxpayer for an amount determined under paragraph 
(1)(b) and the capital cost to the taxpayer of the particular pro-— 
perty exceeds the amount determined under that paragraph, in ap- : 
plying sections 13 and 20 and any peamatons made under Hae 
graph 20(1)(a) 


(a) the capita} cost to the transferee of the anicaiaas prop 
deemed to be the amount that was the capital cost — 
payer of the particular property; and 


(b) the excess is deemed to have been allowed to the 1 nsf 
in respect of the particular property under regulations made e 
under paragraph 20(1)(a) in computing income for taxation | 
years before the acquisition of the particular property. 


Application: The July 16, 2010 draft legislation (Part 1 — technical) 
amend subsec. 73(2) to read as above, applicable to transfers that occur 


Technical Notes (July 2010): Subsection 73(2) applies where a person. 
feror”) transfers depreciable capital property (“DCP”) of a prescribed clas 
payer (“transferee”) in circumstances in which subsection 73(1) applie: 
cost to the transferor of the DCP is greater than the amount at which t 
deemed under subsection 73(1) to have acquired the DCP, subsection 73¢ 
that the proper amount of capital cost allowance allowed to the transfer 
for. recapture on a subsequent disposition of the DCP by the — 
Subsection 73(2) is amended to replace the ‘referen 
reference to aragraph 73(1)(b). Paragraph 73(1)(b) 
which the euiietes * is pi to ae pose 
73(1) applies. 


1.T. Application Rules: 20(1.1) (where property owned since before 1972). 


oS 
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Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 
directly or through trusts; IT-325R2: Property transfers after separation, divorce and 
annulment. 


(3) When subsec. (3.1) applies — Subsection (3.1) applies to a 
taxpayer and a child of the taxpayer in respect of property that has 
been transferred, at any time, by the taxpayer to the child, where 


(a) the property was, immediately before the transfer, land in 
Canada or depreciable property in Canada of a prescribed class, 
of the taxpayer, or any eligible capital property in respect of a 
fishing or farming business carried on, in Canada. by_ the 
taxpayer; ; 


‘(bt the child of se seit was resident in ee Bi, 
before the transfer; and 


(c) the property has been used principally in a fishing or farming 
business in which the taxpayer, the taxpayer’s spouse or com- 
mon-law partner, a child of the taxpayer or a parent of the tax- 
payer was actively engaged on a regular and continuous basis 
(or in the case of property used in the operation of a woodlot, 
was engaged to the extent required by a prescribed forest man- 
agement plan in respect of that woodlot). 


Related Provisions: 250 — Resident in Canada. 


History: Subsec. 73(3) added (former (3) becoming (3.1)) by 2007, c. 2, subsec. 11(3), 
applicable to a disposition, that occurs after May 1, 2006, of a property unless the 
disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s return 
of income for the taxation year in which the disposition occurred to have subsec. 73(3), 
as it read on May 1, 2006, apply to the disposition. For earlier History to 73(3), see 
under 73(3.1). 


Regulations: 7400 (prescribed forest management plan). 
I.T. Application Rules: 26(19) (property owned since before 1972). 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
IT-373R2: Woodlots. 


(3.1) Inter vivos transfer of farm or fishing property to 
child — If, because of subsection (3), this subsection applies to the 
taxpayer and a child of the taxpayer in respect of a property trans- 
ferred by the taxpayer to the child of the taxpayer, the following 
rules apply: 


(a) where, immediately before the transfer, the property was de- 
preciable property of a prescribed class, the taxpayer is deemed 
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to have disposed of the property, at the time we ae transfer, for 
proceeds of disposition equal to 


(i) in any case to which neither subparagraph (iy nor (iii) ap- 
plies, the taxpayer s proceeds of disposition otherwise 
determined, 


(ii) the greater of the amounts referred to in clauses (A) and 
(B), if the taxpayer’s proceeds of disposition otherwise deter- 
mined exceed the greater of 


(A) the fair market value of the property immediately 
before the time of the transfer, and 


(B) the lesser of 
(I) the capital. cost to the taxpayer of the property, and 


(II) the amount, determined immediately before the 
time of the disposition of the property, that is that pro- 
portion of the undepreciated capital cost of property of 
that class to the taxpayer that the capital cost’ to the 
taxpayer of the property is of the capital cost, to the 
taxpayer of all property of that class that had not, at or 
before that time, been disposed of, or 


(iii) if the taxpayer’s proceeds of disposition otherwise deter- 
mined are less than the lesser of the amounts. referred to in 
Clauses (ii)(A) and (B), the lesser of those amounts; 


(b) where the property transferred was land, the taxpayer is 
deemed to have disposed of the property at the time of the trans- 
fer for proceeds of disposition equal to, 


(i) in any case to which neither subparagraph (ii) nor (iii) ap- 
plies, the taxpayer's proceeds of disposition otherwise 
determined, 


(ii) the greater of the amounts referred to in.clauses (A) and 
(B), if the taxpayer’s proceeds of disposition otherwise deter- 
mined exceed the greater of 


(A) the fair market value of the land immediately before 
the time of the transfer, and 


(B) the adjusted cost base to the taxpayer of the land im- 
mediately before the time of the transfer, or 


(iii) if the taxpayer’s proceeds of disposition otherwise deter- 
mined are less than the lesser of the amounts referred to in 
clauses (ii)(A) and (B), the lesser of those amounts; 


(c) where, immediately before the transfer, the property was eli- 
gible capital property, the taxpayer is deemed to have disposed 
of the property, at the time of the transfer, for proceeds of dispo- 
sition equal to, 
(i) in any case to which neither subparagraph (ii) nor (iii) ap- 
plies, the taxpayer’s proceeds of disposition otherwise 
determined, | 


(ii) the greater of the amounts referred to in clauses (A) and 
(B), if the taxpayer’s proceeds of disposition otherwise deter- 
mined exceed the greater.of , 


(A) the fair market value of the property immediately 
before the time of the transfer, and 


(B) the amount determined by the formula 


4/3 (A x B/C) 
where 


A is the taxpayer’s cumulative eligible capital in respect 
of the business, 


‘B is the fair market value of the property immediately 
before the transfer, and 


C is the fair market value immediately before the trans- 
fer of all the taxpayer’s eligible capital property in re- 
spect of the business, or 


(iii) if the taxpayer’s proceeds of disposition otherwise deter- 
mined are less than the lesser of the amounts referred to in 
clauses (ii)(A) and (B), the lesser of those amounts; 


S..73(3.1)(d) 


(d) subsection 69(1) does not apply to the taxpayer and the child 
in respect of the property; 


(e) the child is deemed to have acquired the property at a cost 
equal to the taxpayer’s proceeds of disposition in respect of the 
disposition of the property determined under 


(i) where the property is depreciable Renpesy of the taxpayer, 
paragraph (a), and 


(ii) where the property is land of the taxpayer, paragraph (b); 


(f) if the property was, immediately before the transfer, an eligi- 
ble capital property of the taxpayer in respect of a business, the 
child is deemed to have acquired 


(i) where the child does not continue to carry on the business, 
a capital property, immediately after the transfer, at a cost 
equal to the taxpayer’s proceeds of disposition in respect of 
the disposition of the property determined under paragraph 
(c), 

(ii) where the child continues to carry on the business, an eli- 
gible capital property and to have made an eligible capital 
expenditure at a cost equal to the total of 


(A) the taxpayer’s proceeds of disposition referred to in 
paragraph (c), and 


(B) * of the amount determined by the formula 


(A x B/C)—D 
where 


A is the amount, if any, determined for F in the defini- 
tion “cumulative eligible capital” in subsection 14(5) 
in respect of the business immediately before the 
transfer, 


B is the fair market value of the property immediately 
before the transfer, 


C is the fair market value immediately before the trans- 
fer of all the taxpayer’s eligible capital property in re- 
spect of the business, and 


D is the amount, if any, included under paragraph 
14(1)(a) in computing the taxpayer’s income as a re- 
sult of the disposition, and 


(iii) for the purpose of determining at any subsequent time 
the child’s cumulative eligible capital in respect of the busi- 
ness, an amount equal to */4 of the amount determined under 
subparagraph (11) is to be added to the amount otherwise de- 
termined for P in the definition “cumulative eligible capital” 
in subsection 14(5); 


(g) for the purpose of determining, in respect of any disposition 
of the property, after the time of the transfer, the amount deemed 
to be the child’s taxable capital gain, and the amount to be in- 
cluded in computing the child’s income, there shall be added to 
the amount otherwise determined for Q in respect of the busi- 
ness in the definition “cumulative eligible capital” in subsection 
14(5), the amount determined by the formula, 


Ax B/C 
where 


A is the amount, if any, determined for Q in that definition in 
respect of the business immediately before the time of the 
transfer, 


B_ is the fair market value, immediately before that time, of the 
transferred property, and 


C is the fair market value immediately before that time of all 
the taxpayer’s eligible capital property in respect of the busi- 
ness; and 


(h) where the property is depreciable property of a prescribed 
class of the taxpayer and the capital cost to the taxpayer of the 
property exceeds the cost to the child of the property, for the 


Income Tax Act, Part I, Division B 


purposes of sections 13 and 20 and any a pedir a under 
paragraph 20(1)(a), 


(i) the capital cost to the child of the property is deemed to be 
the amount that was the capital cost to the taxpayer of the 
property immediately before the transfer, and 


(ii) the excess is deemed to have been allowed to the child in 

‘respect of the property under regulations made under para- 
graph 20(1)(a) in computing income for taxation years that 
ended before the the child acquired the property. 


Related Provisions: 44(1.1)— Farm or fishing property disposed of to child; 
69(11) — Anti-avoidance rule where property sold after rollover; 70(9), (9.01) — 
Transfer of farm or fishing property to child; 70(9.6) — Transfer to parent; 70(9.8) — 
Farm or fishing property used by corporation or partnership; 75.1 — Gain or loss 
deemed that of transferor; 104(4)(a.4) — Deemed disposition by trust following trans- 
fer; 110.6(1)“qualified farm property’’(d), “qualified fishing property”(d) — Property 
to which 73(3)(d.1) applies eligible for capital gains exemption; 110.6(2) — Capital 
gains exemption on farm property; 110.6(2.2) — Capital gains exemption on fishing 
property; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 73(3.1) renumbered (from (3)) and amended by 2007, c. 2, subsec. 
11(3), applicable to a disposition, that occurs after May 1, 2006, of a property unless 
the disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s 
return of income for the taxation year in which the disposition occurred to have subsec. 
73(3), as it read on May 1, 2006, apply to the disposition. Subsec. 73(3) formerly read: 


(3) Inter vivos transfer of farm [or fishing] property to child — For the pur- 
poses of this Part, if at any time any land in Canada or depreciable property in 
Canada of a prescribed class of a taxpayer or any eligible capital property in 
respect of a business carried on in Canada by a taxpayer is transferred by the 
taxpayer to a child of the taxpayer who was resident in Canada immediately 
before the transfer, and the property was, before the transfer, used principally in 
a farming business in which the taxpayer, the taxpayer’s spouse or common-law 
partner or any of the taxpayer’s children was actively engaged on a regular and 
continuous basis (or, in the case of property used in the operation of a woodlot, 
was engaged to the extent required by a prescribed forest management plan in 
respect of that woodlot), 


(a) where the property transferred was depreciable property of a prescribed 
class, the taxpayer shall be deemed to have disposed of the property at the 
time of the transfer for proceeds of disposition equal to, 


(i) in any case to which neither subparagraph (ii) nor (iii) applies, the 
proceeds of disposition otherwise determined, 


(ii) if the proceeds of disposition otherwise determined exceeded the 
greater of 


(A) the fair market value of the property immediately before the 
time of the transfer, and 


(B) that proportion of the undepreciated capital cost to the taxpayer 
immediately before the time of the transfer of all of the depreciable 
property of the taxpayer of that class that the fair market value at 
that time of the property so transferred was of the fair market value 
at that time of all of the depreciable property of the taxpayes of that 
class, 


the greater of the amounts referred to in clauses (A) and (B), or 


(iii) if the proceeds of disposition otherwise determined were less than 
the lesser of the amounts referred to in clauses (ii)(A) and (B), the lesser 
of those amounts; 


(b) where the property transferred was land, the taxpayer shall be deemed to 
have disposed of the property at the time of the transfer for proceeds of dis- 
position equal to, 
(i) in any case to which neither subparagraph (ii) nor (iii) applies, the 
proceeds of disposition otherwise determined, 


(ii) if the proceeds of disposition otherwise determined exceeded. the 
greater of 


(A) the fair market value of the land immediately before ae time of 
the transfer, and 


(B) the adjusted cost base to the taxpayer of the land immediately 
before the time of the transfer, 


the greater of the amounts referred to in clauses (A) and (B), or | 


(iii) if the proceeds of disposition otherwise determined were less than 
the lesser of the amounts referred to in clauses (ii)(A) and (B), the lesser 
of those amounts; 


(b.1) where the property transferred was eligible capital property, the tax-_. 
payer shall be deemed to have disposed of the property at the time of the — 
transfer for proceeds of disposition equal to, 


(i) in any case to which neither subparagraph (ii) nor applies, the 
proceeds of disposition otherwise determined, 
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(ii) if the proceeds of disposition otherwise determined exceeded the 
greater of 


(A) the fair market value of the property immediately before the 
time of the transfer, and 


~(B) the amount determined by the formula 
” : 
(axe) 
Sonne eae 


A. is the cumulative eligible capital of the taxpayer in respect of 
the business, 


where 


B is the fair market value of the property aay before the 
‘transfer, and 


C is the fair market value immediately before that time of all eli- 
gible capital property of the taxpayer in respect of the business, 


© 


‘the greater of the amounts referred to in clauses (A) and (B), or 


(iii) if the proceeds of disposition otherwise determined were less than 
the lesser of the amounts referred to'in Clatists (ii)(A) and (B), the lesser 
of those amounts; 


(c) subsection 69(1) does not apply in determining the proceeds of disposi- 
tion of the depreciable property, the land or the eligible capital property; 


(d) the child’shall be deemed to have acquired the depreciable property or 
the land, as the case may be, for an amount equal to the proceeds of disposi- 
tion, determined under paragraph (a). or (b), respectively; 

(d.1) where the property transferred was eligible capital property of the tax- 
payer, the child shall be deemed.to have acquired a capital property, imme- 
diately after the transfer, at a cost equal to the proceeds of disposition deter- 
mined under paragraph (b.1), except that, where the child continues to carry 
on the business previously carried on by the taxpayer, the taxpayer’s spouse 
or common-law partner or any of the taxpayer’s children, the taxpayer shall 
be deemed:to have acquired an eligible capital property and to have made an 
eligible capital expenditure at a cost equal to the total of 


(i) the proceeds ‘of disposition referred; to in paragraph (b. Ds and 
Gi) ie of the’amount determined by the’ formula 


[at 


A is the:amount, if any, determined for F in the definition “cumulative 


where 


eligible capital” in subsection 14(5) in respect of the business of the 


taxpayer immediately before the time of the transfer, 


Bis the fair market value of the PRODEHY ssn aitc wey before ‘that 
time,” 


C is the fair market value immediately before that time of all eligible 
capital property of the taxpayer in respect of the business, and 


D is the amount, if any; included under subparagraph 14(1)(a)(iv) in 
computing the income of the taxpayer as. a result of the disposition, 


_and, for the purpose of determining-at any subsequent time; the child’s cumu- 
lative eligible capital in respect of the business, an amount equal to */s.of the 
amount determined under subparagraph (ii) shall be added to the amount 
otherwise determined in respect thereof for P in the definition “cumulative 
eligible capital” in subsection’ 14(5); A 


(d.2) for the purposes of determining after the time of the transfer 


(i) the amount deemed by subparagraph 14(1)(a)(v) to be the child’s tax- 
able capital gain, and 
(ii) the-amount to be included under subparagraph 14(1)(a)(v) or para- 
graph 14(1)(b).in computing the child’s income ~ 
in respect of any subsequent disposition of the property of the business, there 
shall be added to’ the amount otherwise determined for Q in the definition 
“cumulative eligible: capital” in subsection, 14(5), the amount determined by 
the formula 


where 


A is the amount, if any, determined for Q in that definition in respect of 
the business of the taxpayer immediately before the time of the transfer, 

Bis the fair market value immediately before that time of’ the property 
transferred, and 

C._ is the fair market value Hedocuaia olor that time of all eligible capi- 
tal property of the taxpayer in respect of the business; and 


(e). where the child is: deemed to have acquired depreciable property of a 
prescribed'class of the taxpayer for'an amount determined under paragraph 


(d) and the capital cost to the taxpayer of the property exceeds the amount’ 
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determined under that paragraph, for the purposes of sections 13 and 20:and 
any regulations made under paragraph 20(1)(a), 


(i) the capital cost to the child of the property shall be deemed to be the 
amount that was the capital cost to the taxpayer thereof, and 


(ii) the excess shall be deemed to have been allowed. to the child in re- 
spect of the property under regulations made under paragraph 20(1)(a) 
in computing income for taxation years before the acquisition thereof. 


Para. 73(3)(c) amended by the said c. 2, subsec. 11(1), applicable to dispositions that 
occur after December 20, 2002. It formerly read: 


(c) section 69 does not apply in determining the proceeds of disposition of the 
depreciable property, the land: or the eligible capital property; 


The opening words of subsec. 73(3) aménded‘by 2002, ¢. 9, s/ 28, applicable’ to’ trans- 
fers of, property that occur after December 10, 2001. The opening words formerly read: 


') (3) For the purposes of this’ Part, where at any time any land in Canada or depre- 
_ ciable property in Canada of a prescribed class of a taxpayer or any eligible capi- 
tal property in respect of a business carried on in Canada by a taxpayer is trans- 
ferred by the taxpayer to a child of the taxpayer who was resident in Canada 
immediately before the transfer, and the property was, before the transfer, used 
‘principally in the business of farming in which the taxpayer, the taxpayer’s 
spouse or common-law partner or any of the RrORE s children was actively 

» engaged on a regular and continuous. basis, 


Subsec. 73(3) amended by 2000, 'c. 12, Sch. 2, s: 1, to replace “spouse” with “spouse or 
common-law partner’, applicable to 2001 et seq.,-in force July 31, 2000. See, also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


Subpara. 73(3)(d.2)(ii) amended by 1995, c. 3, s. 19, applicable to transfers that occur 
after February 22, 1994. Subpara. (ii) formerly read: 


(ii) the amount to be included under paragraph 14(1)(b) in computing the child’s 
income 


That portion of subsec. 73(3) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 29(2), applicable to transfers occurring after 1992. That portion 
formerly read: 


(3) Inter vivos transfer of farm property by farmer to his’ child — For the 
purposes of this Part, where at any time after 1971 any land in Canada or depre- 
ciable property in Canada of a prescribed class of a taxpayer or any eligible capi- 
tal property in respect of a business carried on in Canada by a taxpayer has been 
transferred by a taxpayer to a child of the taxpayer who was resident in Canada 
immediately before the: transfer,-and the, property was, immediately before the 
transfer, used by the taxpayer, the taxpayer’s spouse or any of the taxpayer’s 
children in the business of farming, the following rules apply: 


Cl. 73(3)(b. 1)Gi)(B) and all that portion of para. (d.1) following subpara. (i) amended, 
and para. (d.2) added, by 1994, c..7, Sch. VIII (1993, c. 24), subsecs. 29(3) to (5), 
applicable to transfers by a taxpayer occurring after the beginning of the first fiscal 
period of the taxpayer’s business beginning after 1987. Those portions formerly read: 


(B) % of the taxpayer’s cumulative eligible capital in respect of the business 
immediately before the time of the transfer, 


(ii) the amount, if any, by which 


(A) the amount, if any, determined for F in the definition “cumulative 
eligible capital” in subsection 14(5) in respect of the business of the tax- 
payer immediately before the time, of the transfer 


exceeds 


(B) the amount, if any, included in the income of the taxpayer by reason 
of subparagraph '14(1)(a)(iv)’as a result of the disposition, 


and, for the purposes of determining at any time the child’s cumulative eligible 

capital‘in respect of the! business, an amount equal to the amount determined 
under subparagraph (ii) shall be added to the amount otherwise determined for P 
in the definition “cumulative eligible capital” in subsection 14(5); and 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property, to child; 
IT-373R2: Woodlots. 


(4) When subsec. (4.1), applies — Subsection (4.1) applies to a 
taxpayer and a child of the taxpayer in respect of property that has 
been transferred, at.any time, to the child if 


(a) the child’ was resident in Canada immediately before the 
transfer; and 


(b) the property was, immediately before the transfer; a share of 
the capital stock of a family fishing corporation of the taxpayer, 
a share of the capital stock’ of a’ family farm corporation of the 
taxpayer, an interest in a family fishing partnership of the tax- 
payer or an interest in a family farm partnership of the taxpayer 
(within the meaning, assigned by subsection 70(10)). 


Related Provisions: 250 — Resident in Canada. 
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History: Subsec. 73(4) added (former (4) becoming (4.1)) by 2007, c. 2, subsec. 11(3), 
applicable to a disposition, that occurs after May 1, 2006, of a property unless the 
disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s return 
of income for the taxation year in which the disposition occurred to have subsec. 73(4), 
as it read on May 1, 2006, apply to the disposition. See History to 73(4.1) for the 
former wording of subsec. 73(4). 

|.T. Application Rules: 20(1.1) (where depreciable property disposed of to spouse, 
common-law partner, trust or child). 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 
Advance Tax Rulings: ATR-56: Purification of a family farm corporation. 


(4.1) Inter vivos transfer of family farm or fishing 
corporations and partnerships — If, because of subsection 
(4), this subsection applies to the taxpayer and the taxpayer’s child 
in respect of the transfer of the property by the taxpayer to the child, 


(a) subject to paragraph (c), where the property was, immedi- 
ately before the transfer, a share of the capital stock of a family 
fishing corporation of the taxpayer, a share of the capital stock 
of a family farm corporation of the taxpayer, an interest in a 
family fishing partnership of the taxpayer or an interest in a fam- 
ily farm partnership of the taxpayer, the taxpayer is deemed to 
have disposed of the property at the time of the transfer for pro- 
ceeds of disposition equal to, 

(i) in any case to which neither subparagraph (ii) nor (iii) ap- 

plies, the taxpayer’s proceeds of disposition otherwise 

determined, 


(ii) the greater of the amounts referred to in clauses (A) and 
(B), if the taxpayer’s proceeds of disposition otherwise deter- 
mined exceed the greater of 


(A) the fair market value of the property immediately 
before the time of the transfer, and 


(B) the adjusted cost base to the taxpayer of the property 
immediately before the time of the transfer, or 


(iti) if the taxpayer’s proceeds of disposition otherwise deter- 
mined are less than the lesser of the amounts referred to in 
clauses (ii)(A) and (B), the lesser of those amounts; 


(b) subject to paragraph (c), where the property is, immediately 
before the transfer, a share of the capital stock of a family fish- 
ing corporation of the taxpayer, a share of the capital stock of a 
family farm corporation of the taxpayer, an interest in a family 
fishing partnership of the taxpayer or an interest in a family farm 
partnership of the taxpayer, the child is deemed to have acquired 
the property for an amount equal to the taxpayer’s proceeds of 
disposition in respect of the disposition of the property deter- 
mined under paragraph (a); 

(c) where the property is, immediately before the transfer, an in- 
terest in a family fishing partnership of the taxpayer, or an inter- 
est in a family farm partnership of the taxpayer (other than a 
partnership interest to which subsection 100(3) applies), the tax- 
payer receives no consideration in respect of the transfer of the 
property and the taxpayer elects, in the taxpayer’s return of in- 
come under this Part for the taxation year which includes the 
time of the transfer, to have this paragraph apply in respect of 
the transfer of the property, 


(i) the taxpayer is, except for the purpose of paragraph 
98(5)(g), deemed not to have disposed of the property at the 
time of the transfer, 


(ii) the child is deemed to have acquired the property at the 
time of the transfer at a cost equal to the cost to the taxpayer 
of the interest immediately before the transfer, and » 


(iii) each amount required by subsection 53(1) or (2) to be 
added or deducted in computing the adjusted cost base to the 
taxpayer, immediately before the transfer, of the property is 
deemed to be an amount required, by subsection 53(1) or (2) 
to be added or deducted in computing at any time at or after 
the time of the transfer, the adjusted cost base to the child of 
the property; and 

(d) subsection 69(1) does not apply to the taxpayer and the child 

in respect of the property. 


Income Tax Act, Part I, Division B 


Related Provisions: 53(4) — Effect on ACB of share or partnership interest; 
70(9.2), (9.21) — Transfer of family farm and fishing corporations: and partnerships; 
70(9.6) — Transfer to parent; 70(10) — “‘child”; 75.1 — Gain or loss deemed that of 
transferor; 104(4)(a.4) — Deemed disposition by trust following transfer. 

History: Subsec. 73(4.1) renumbered (from (4)) and amended by 2007, c. 2, subsec. 
11(3), applicable to a disposition, that occurs after May 1, 2006, of a property unless 
the disposition was before 2007 and the taxpayer elects in writing in the taxpayer’s 
return of income for the taxation year in which the disposition occurred to have subsec. 
73(4), as it read on May 1, 2006, apply to the disposition. Subsec. 73(4) formerly read: 


(4) Inter vivos transfer of family farm corporations and partnerships — For 
the purposes of this Part, where at any particular time after April 10, 1978 a 
taxpayer has transferred property to a child of the taxpayer who was resident in 
Canada immediately before the transfer, and the property was, immediately 
before the transfer, a share of the capital stock of a family farm corporation of 
the taxpayer or an interest, in a family farm partnership of the taxpayer (within 
the meaning assigned by subsection 70(10)), the following rules apply: 
(a) the taxpayer shall be deemed to have disposed of the property at the time 
of the transfer for proceeds of disposition equal to, 
(i) in any case to which neither subparagraph (ii) nor (iii) applies, the 
proceeds of disposition otherwise determined, 
(ii), if the proceeds of disposition otherwise determined exceeded the 
greater of 
(A) the fair market value of the property immediately before the 
time of the transfer, and 
(B) the adjusted cost base to the taxpayer of the property immedi- 
ately before the time of the transfer, 


the greater of the amounts referred to in clauses (A) and (B), or 


(iii) if the proceeds of disposition otherwise determined were less than 
the lesser of the amounts referred to in clauses (ii)(A) and (B), the lesser 
of those amounts; ’ 
(b) subsection 69(1) does not apply in determining the proceeds of disposi- 
tion of the property; and 
(c) the child shall be deemed to have acquired the property for an amount 
equal to the proceeds of disposition determined under paragraph (a). 


Para. 73(4)(b) amended by the said c. 2, subsec. 11(2), applicable to dispositions after 
December 20, 2002. It formerly read: 


(b) section 69 does not apply in determining the proceeds of disposition of the 
property; and 
Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 


(5) Disposition of a NISA — Where at any time a taxpayer dis- 
poses of an interest in the taxpayer’s NISA Fund No. 2, an amount 
equal to the balance in the fund so disposed of shall be deemed to 
have been paid out of the fund at that time to the taxpayer except 
that, 


(a) where the interest is disposed of to the taxpayer’s spouse or 
common-law partner, former spouse or common-law partner or 
an individual referred to in paragraph (1)(d) (as it applies to 
transfers of property that occurred before 1993) in settlement of 
rights arising out of their marriage or common-law partnership, 
on or after the breakdown of the marriage or common-law part- 
nership, that amount shall not be deemed to have been paid to 
the taxpayer if 


(i) the disposition is made under a decree, order or judgment 
of a competent tribunal or, in the case of a spouse or com- 
mon-law partner or former spouse or common-law partner, a 
written separation agreement, and 


(ii) the taxpayer elects in the taxpayer’s return of income 
under this Part for the taxation year in which the property 
was disposed of to have this paragraph apply to the disposi- 
tion; and 


(b) where the interest is disposed of to a taxable Canadian cor- 
poration in a transaction in respect of which an election is made 
under section 85, an amount equal to the proceeds of disposition 
in respect of that interest shall be deemed to be paid, at that 
time, to the taxpayer out of the taxpayer’s NISA Fund No. 2. 


Related Provisions: 252(3) — Extended meaning of “spouse” and “former spouse”. 


History: Subsec. 73(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with “mar- 
riage or common-law partnership”, applicable to 2001. er seq., in force July 31, 2000. 
See also the transitional rules reproduced in) the History to 248(1)“common-law 
partner”. 
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Subdivision f — Rules Relating to Computation of Income 


Subsec. 73(5) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 29(6), applicable to 
dispositions occurring after 1990 except that in applying the subsec. before 1993, the 
reference to “marriage” shall be read as a reference to “marriage or other conjugal 
relationship”. (After 1992, “marriage” is defined in new 252(4)(b).) 


Selected Cases [subsec. 73(5)]: Brouillette v. R., [1998] 1 C.T.C. 2229 (TCC) 
(Transfer to trust for benefit of child not legal equivalent of transfer to the child); 
Paxton v. Canada (December 12, 1996), Court File No. A-513-94 (FCA) (unreported) 
(“Inverse sham” had effect of invalidating non-arm’s length transfer); Kieboom (A.) v. 
MNR, [1992] 2 C.T.C. 59 (FCA) (Taxpayer “transferred” property to related parties by 
reducing equity in corporation on subscription for shares by related parties). 


Interpretation Bulletins: IT-268R3: Inter vivos transfer of farm property to child. 


(6) Application of subsec. 70(10) — The definitions in subsec- 
tion 70(10) apply to this section. 

Origin of subsec.. 73(6): R.S.C. 1985, c. 1 (Sth Supp.). 

Interpretation Bulletins: IT-268R4: Jnter vivos transfer of farm. property to child. 


Definitions [s. 73]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “benefi- 
cial ownership” — 248(3);.. “beneficiary’” — 104(1.1); “business” —248(1); ‘““Can- 
ada” — 255; “capital property” — 54, 73(1.1), 248(1); “carrying on business” — 253; 


“child” — 70(10); 73(6), 252(1); “common-law partner’, “common-law partner- 
ship” — 248(1); “cumulative eligible capital” — 14(5), 248(1); “depreciable pro- 
perty” — 13(21), 248(1); “eligible capital property” —54, 248(1); “farming” — 
248(1); “former spouse” — 252(3); “income” —of trust 108(3); “individual” — 


248(1); “interest in a family farm partnership” —70(10), 73(6); “NISA Fund No. 2” — 
248(1); “person”, “prescribed” — 248(1); “proceeds of disposition” — 54; “pro- 
perty” —248(1); “province” — Interpretation Act 35(1); “regulation” — 248(1); “resi- 
dent in Canada” — 250; “separation agreement’? — 248(1); “share of the capital stock 
of a family farm corporation” — 70(10), .73(6); “‘specified participating interest” — 
248(1); “spouse” — 252(3); “taxable Canadian corporation” — 89(1), 248(1); “taxa- 
tion year” — 11(2), 249; “taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); 
“transfer” — 73(1.1); “trust” — 104(1), 2481), (3); “undepreciated capital cost” — 
13(21), 248(1). 


74. [Repealed under former Act] 
Selected Cases [subsec.. 74(1)]: Kieboom v..MNR, [1992] 2 C.T.C. 59 (FCA) 


(Taxpayer “transferred” property to related parties by reducing equity in corporation on 
subscription for shares by related parties). 


74.1 (1) [Attribution rule—] Transfers and loans to 
spouse or common-law partner — If an individual has trans- 
ferred or lent property (otherwise than by an assignment of any por- 
tion of a retirement pension under section 65.1 of the Canada Pen- 
sion Plan or a comparable provision of a provincial pension plan as 
defined in section 3 of that Act), either directly or indirectly, by 
means of a trust or by any other means whatever, to or for the bene- 
fit of a person who is the individual’s spouse or common-law part- 
ner or who has since become the individual’s spouse or common- 
law partner, any income or loss, as the case may be, of that person 
for a taxation year from the property or from property, substituted 
therefor, that relates to the period in the year throughout which the 
individual is resident in Canada and that person is the individual’s 
spouse or common-law partner, is deemed to be income or a loss, as 
the case may be, of the Bent gh for the year and not of that 
person. 
Related Provisions: 56(2) — Indirect payments; 56(4.1) — Interest free or low in- 
terest loans; 73(1) — Transfer to spouse deemed at cost; 74.1(3) — Repayment of ex- 
isting indebtedness; 74.2(1) — Gain or loss deemed that of lender or transferor; 74.3 — 
Transfer or loan toa trust; 74.4(4)-—Benefit not granted: to designated person; 
74.5(1) — Transfer. for fair market value-consideration; 74.5(2)— Loan for value; 
74.5(3) — Spouses living apart; 74.5(6) — Back-to-back loans or transfers; 74.5(7) — 
Guarantees; 74.5(9) — Transfer or loan to a trust; 74.5(11) — Artificial transactions; 
74.5(12) — Attribution rules — exemption; 74.5(13) — No attribution of split income 
subject to kiddie tax; 82(2) — Attributed dividends deemed: received ‘by taxpayer; 
96(1.8) — Transfer or loan of partnership interest; 212(12)— No non-resident with- 
holding tax where income attributed; 248(5) — Substituted property. 
History: Subsec. 74.1(1) amended by 2011, c. 24, s. 16, applicable to.transfers. and 
loans made after 2010. Subsec. 74.1(1) formerly read: 
(1) Where an individual has transferred or lent property (otherwise than by an 
assignment of any portion of a retirement pension pursuant to section 65.1 of the 
Canada Pension Plan or a comparable provision of a provincial pension plan as 
defined in section 3 of that Act or of a prescribed provincial pension plan), either 
directly or indirectly, by means of a trust or by any other means whatever, to’ or 
for the benefit of a person who is the individual’s spouse or common-law partner 
or who has since become the individual’s spouse or common-law partner, any 
~ income or loss, as the case may be, of that person fora taxation year from the 
property or from property substituted therefor, that relates to the period in ‘the 
year throughout which the individual is resident in Canada and that person is the 
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individual’s spouse or common-law partner, shall be deemed to! be income or a 
loss, as the case may be, of the individual for the year and not of that person. 


Subsec. 74.1(1) amended by 2000, c. 12, Sch. 2,'s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seg,, in force July 31, 2000: See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


Regulations: 7800(1) (Saskatchewan Pension Plan is prescribed provincial. pension 
plan (to 2009)). 


Interpretation Bulletins: IT-295R4: Taxable dividends received after 1987 by a 
spouse; IT-325R2: Property transfers after separation, divorce and annulment; IT- 
385R2: Disposition: of an income interest in a trust; IT-394R2: Preferred. beneficiary 
election; IT-434R; Rental of real property by individual; IT-511R: Interspousal and 
certain other transfers and loans of property; IT-531: Eligible funeral arrangements. 


CRA Audit Manual: 15.7.13: Application of attribution rules to trusts. 


meee in hich the ne “spou oH 
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(2) [Attribution rule —] Transfers and loans to minors — 
If an individual has transferred or lent property, either directly or 
indirectly, by means of a trust or by any,other means. whatever, to 
or for the benefit of a person who. was under 18 years of age (other 
than.an amount received in respect of that person either as.a conse- 
quence of the operation of subsection 122.61(1). or under section 4 
of the Universal Child Care Benefit Act) and who 


(a) does not deal with the individual at arm’s length, or 
(b) is the niece or nephew of the individual, 


any income or loss, as ‘the case may be, of that person for a taxation 
year from the property or from property substituted for that pro- 
perty, that relates to the period in the taxation year throughout 
which the individual is resident in Canada, is deemed to be income 
or a loss, as the case may be, of the individual and not of that per- 
son unless that person has, before the end of the taxation year, at- 
tained the age of 18 years. 


Related Provisions: 56(2) — Indirect payments; 56(4.1) — Interest free or low in- 
terest loans; 69(1)(b) — Transfer not at arm’s length deemed to be disposition at fair 
market value; 74.1(3) — Repayment of existing indebtedness; 74.3 — Transfer or loan 
to a trust; 74.4(4) — Benefit not granted to designated person; 74.5(1) — Transfer for 
fair market value consideration; 74.5(2) — Loan for value; 74.5(3) — Spouses living 
apart; 74.5(6) — Back-to-back loans or transfers; 74.5(7) — Guarantees; 74.5(9) — 
Transfer or loan ‘to a trust; 74.5(11) — Artificial transactions; 74.5(12) — Attribution 
rules — exemption; 74.5(13) — No attribution of split income subject: to kiddie tax; 
75(1) — Transfer before May 23, 1985; 82(2) — Attributed dividends deemed received 
by, taxpayer; 96(1.8) — Transfer or loan of partnership interest; 212(12)— No non- 
resident withholding tax where income attributed; 248(5) — Substituted property. 


History: Subsec. 74.1(2) amended by 2007, c. 2, s. 12, applicable. in respect of 
amounts received after June 30, 2006. It formerly read: 


(2) Where an individual has transferred or lent property, either directly or indi- 
rectly, by means of a trust or by any other means whatever, to or for the benefit 
of a person who was under'18 years of age (other than an amount received in 
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respect of that person as a consequence of the operation of subsection 122.61(1)) 
and who 

(a) does not deal with the individual at arm’s length, or 

(b) is the niece or nephew of the individual, 
any income or loss, as the case may be, of that person for a taxation year from 
the property or from property substituted therefor, that relates to the period in the 
year throughout which the individual is resident in Canada, shall be deemed to 
be income or a loss, as the case may be, of the individual and not of that person 
unless that person.has, before the end. of the year, attained the age of 18 years. 


That portion of subsec. 74.1(2) preceding para. (a) amended by 1994, c. 7; Sch. VII 
(1992, c. 48), s. 4, to add the phrase in parentheses, applicable to 1993 er seq: 
Selected Cases [s. 74.1(2)]: Romkey v. R., [2000] 1 C.T.C. 390 (FCA) (Divestiture 
of right to future dividends was caught by provision). 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
IT-325R2: Property transfers after separation, divorce and annulment; IT-385R2: Dis- 
position of an income interest in a trust; IT-394R2: Preferred beneficiary election; IT- 
434R: Rental of real property by individual; IT-510: Transfers and loans of property 
made after May 22, 1985 to a related minor; IT-531: Eligible funeral arrangements. 


CRA Audit Manual: 15.7.13: Application of attribution rules to trusts. 


(3) Repayment of existing indebtedness — For the purposes 
of subsections (1) and (2), where, at any time, an individual has lent 
or transferred property (in this subsection referred to as the “lent or 
transferred property”) either directly or indirectly, by means of a 
trust or by any other means whatever, to or for the benefit of a per- 
son, and the lent or transferred property or property substituted 
therefor is used 


(a) to repay, in whole or in part, borrowed money with which 
other property was acquired, or 


(b) to reduce an amount payable for other property, 


there shall be included in computing the income from the lent or 
transferred property, or from property substituted therefor, that is so 
used, that proportion of the income or loss, as the case may be, de- 
rived after that time from the other property or from property sub- 
stituted therefor that the fair market value at that time of the lent or 
transferred property, or property substituted therefor, that is so used 
is of the cost to that person of the other property at the time of its 
acquisition, but for greater certainty nothing in this subsection shall 
affect the application of subsections (1) and (2) to any income or 
loss derived from the other property or from property substituted 
therefor. 

Interpretation Bulletins [subsec. 74.1(3)]: IT-325R2: Property transfers after 
separation, divorce and annulment, IT-394R2: Preferred beneficiary election; IT-510: 
Transfers and loans of property made after May 22, 1985 to a related minor. 
Definitions [s. 74.1]: “amount” — 248(1); “arm's length” —251(1); “borrowed 
money” — 248(1); “Canada” — 255, Interpretation Act 35(1); “common-law part- 
ner” — 248(1); “individual” — 248(1); “nephew”, “niece” — 252(2)(g); “person”, 
“prescribed”, “property” — 248(1); “resident in Canada’ — 250; ‘substituted’? — 
248(5); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


74.2 (1) [Spousal attribution — ] Gain or loss deemed that 
of lender or transferor — Where an individual has lent or trans- 
ferred property (in this section referred to as “lent or transferred 
property’), either directly or indirectly, by means of a trust or by 
any other means whatever, to or for the benefit of a person (in this 
subsection referred to as the “recipient’”) who is the individual’s 
spouse or common-law partner or who has since become the indivi- 
dual’s spouse or common-law partner, the following rules apply for 
the purposes of computing the income of the individual and the re- 
cipient for a taxation year: 


(a) the amount, if any, by which 


(i) the total of the recipient’s taxable capital gains for the 
year from dispositions of property (other than listed personal 
property) that is lent or transferred property or property sub- 
stituted therefor occurring in the period (in this subsection 
referred to as the “attribution period”) throughout which the 
individual is resident in Canada and the recipient is the indi- 
vidual’s spouse or common-law partner 


exceeds 


(ii) the total of the recipient’s allowable capital losses for the 
year from dispositions occurring in the attribution period of 
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property (other than listed personal property) that is lent or 
transferred property or property substituted therefor 


shall be deemed to be a taxable capital gain of the individual for 
the year from the disposition of property other than listed per- 
sonal property; piystanienl 
(b) the amount, if any, by which the total determined under sub- 
paragraph (a)(ii) exceeds the total determined under subpara- 
graph (a)(i) shall be deemed to be an allowable capital loss of 
the individual for the year from the disposition of property other 
than listed personal property; 


(c) the amount, if any, by which 


(i) the amount that the total of the recipient’s gains for the 
year from dispositions occurring in the attribution period of 
listed personal property that is lent or transferred property or 
property substituted therefor would be if the recipient had at 
no time owned listed personal property other than listed per- 
sonal property that was lent or transferred property or pro- 
perty substituted therefor 


exceeds 


(ii) the amount that the total of the recipient’s losses for the 
year from dispositions of listed personal property that is lent 
or transferred property or property substituted therefor would 
be if the recipient had at no time owned listed personal pro- 
perty other than listed personal property that was lent or 
transferred property or property substituted therefor, 


shall be deemed to be a gain of the individual for the year from 
the disposition of listed personal property; 


(d) the amount, if any, by which the total determined under sub- 
paragraph (c)(ii) exceeds the total determined under subpara- 
graph (c)(i) shall be deemed to be a loss of the individual for the 
year from the disposition of listed personal property; and 


(e) any taxable capital gain or allowable capital loss or any gain 
or loss taken into account in computing an amount described in 
paragraph (a), (b), (c) or (d) shall, except for the purposes of 
those paragraphs and to the extent that the amount so described 
is deemed by virtue of this subsection to be a taxable capital 
gain or an allowable capital loss or a gain or loss of the indivi- 
dual, be deemed not to be a taxable capital gain or an allowable 
capital loss or a gain or loss, as the case may be, of the recipient. 
Related Provisions: 73(1) — Transfer to spouse deemed at cost; 74.1(1) — Transfer 
or loan to spouse; 74.2(3) — Application to disposition on emigration; 74:3 — Trans- 
fers or loans to a trust; 74.4(4) — Benefit not granted to a designated person; 
74.5(1) — Transfer for fair market consideration; 74.5(2)— Loans for value; 
74.5(3) — Spouses living apart; 74.5(6)— Back-to-back loans and transfers; 
74.5(7) — Guarantees; 74.5(12) — Attribution rules — exemption; 248(5) — Substi- 
tuted property. 


History: Subsec. 74.2(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Selected Cases [subsec. 74.2(1)]: St-Pierre v. R., [2008] 5 C.T.C. 271 (FCA) 
(“Series” concept in subsec. 248(10) inapplicable). 


Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-394R2: Preferred beneficiary election; IT-511R: Interspousal and cer- 
tain other transfers and loans of property; IT-531: Eligible funeral arrangements. 


(2) Deemed gain or loss — Where an amount is deemed by sub- 
section (1) or 75(2) or section 75.1 of this Act, or subsection 74(2) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, to be a taxable capital gain or an allowable capital loss of 
an individual for a taxation year, ; 


(a) for the purposes of sections 3 and 111, as they apply for the 
purposes of section 110.6, such portion of the gain or loss as 
may reasonably be considered to relate to the disposition of a 
property by another person in the year shall be deemed to arise 
from the disposition of that property by the individual in the 
year; and 

(b) for the purposes of section 110.6, that property shall be 


deemed to have been disposed of by the individual on the day on 
which it was disposed of by the other person. 
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History: Para. 74.2(2)(b):amended by 1995, .c. 3, s. 20, applicable to 1994 et seq. Para. 
(b) formerly read: 
(b) for the purposes of section 110.6, that property shall be deemed to have been 
disposed of by the individual in the year.’ 


That portion of subsec. 74.2(2) preceding para. (a) substituted by 1994, c.-7, Sch. II 
(1991, c. 49), s. 51, applicable to 1987 et seq. That portion formerly ‘read: 


(2) Deemed gain or loss — Where an individual is deemed under subsection 
(1) or section 75.1 of this Act or subsection 74(2) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952; to have a taxable capital gain or 
allowable capital loss fora taxation year, 


|.T. Application Rules: 69 (meaning: of “chapter 148 of ...”). 


Interpretation Bulletins [subsec. 74.2(2)]: IT-369R: Attribution of trust income 
to settlor; IT-394R2: Preferred beneficiary election. 


(3) Election for subsection (1) to apply — Subsection (1) does 
not apply to a disposition at any particular time (in this subsection 
referred to as the “emigration disposition”) under paragraph 
128.1(4)(b), by a taxpayer who is a recipient referred to in subsec- 
tion (1), unless the recipient and the individual referred to in that 
subsection, in their returns of income for the taxation year that in- 
cludes the first time, after the particular time, at which the recipient 
disposes of the property, jointly. elect that subsection (1) apply to 
the emigration disposition. 

Related Provisions: 74.2(4) — Application rule. 

History: Subsec. 74.2(3) added by 2001, c. 17, s. 54, applicable after October 1, 1996. 


(4) Application of subsection (3) — For the purpose of apply- 
ing subsection (3) and notwithstanding subsections. 152(4) to (5), 
any assessment of tax payable under this Act by the recipient or the 
individual referred to in subsection (1) shall be made that is neces- 
sary to take an election under subsection (3) into account except 
that no such assessment shall, affect the computation. of 


(a) interest payable under this Act to or by a taxpayer in respect 
of any period that is before the taxpayer’s filing-due date for the 
taxation year that includes the first time, after the particular time 
referred to in subsection (3), at which the recipient disposes of 
the property referred to in that subsection; or 


(b) any penalty payable under this Act. 
History: Subsec. 74.2(4) added by 2001, c. 17, s. 54, applicable after October 1, 1996. 


Selected Cases [s. 74.2]: King v. Canada, [1995] 1 C.T.C..2353:(TCC) (Conduct of 
taxpayers may constitute estoppel with respect to attribution and timing). 
Definitions [s. 74.2]: “allowable capital loss” — 38(b), 248(1); “amount”, “assess- 
ment” — 248(1); “Canada” — 255; “common-law partner’, “disposition”, “filing-due 
date”, ‘individual’? — 248(1); “listed personal property’ — 54, 248(1); “person”, “pro- 
perty” — 248(1); “resident in Canada’ — 250; “substituted” — 248(5); “taxable capi- 
tal gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). ( 


74.3 (1) [Attribution rule—] Transfers or loans to a 
trust — Where an individual has lent or transferred property. (in 
this section referred to as “lent or transferred property’), either di- 
rectly or indirectly, by means of a trust or. by any other means 
whatever, to a trust in which another individual who is at any time a 
designated person in respect of the individual is beneficially inter- 
ested at any time, the following rules apply: 


(a) for the purposes of section 74.1, the income of the designated 
person for a taxation year fromthe lent or transferred property 
shall be deemed to be an amount equal to the lesser of 


(i) the amount in respect of the trust that- was included by 
virtue of paragraph 12(1)(m) in computing the income for the 
year of the designated person, and 

(ii) that proportion. of the amount that would be the income 
of the trust for the year from the lent or transferred property 
or from property, substituted therefor if no deduction were 
made under subsections. 104(6) or (12) that 


(A) the amount determined under subparagraph (i) in re- 
spect of the designated person for the year 


is of 
(B) the total of all amounts each of which is an:amount 
determined under subparagraph (i) for the year in respect 


S.'74.4(2)(a) 


of the designated person or any other person’ who is 
throughout the year a bea person in respect of the 
individual; and 


(b) for the purposes of section 74.2; an amount equal to the 
lesser of 


(i) the amount that was ate BEY under subsection 104(21) 
in respect of the designated person in the trust’s return of in- 
come for the year, and 


(11).the amount, if any,.by, which 


(A) the total of all amounts each of which is a taxable 
capital gain for the year from the disposition by the trust 
of the lent or transferred property or property substituted 
therefor 


exceeds 


(B) the total of all amounts tach of which is an allowable 
capital loss for the year from the disposition by the trust 
of the lent or transferred property or property. substituted 
therefor, 


shall be deemed to be a taxable capital gain of the designated 

person for the year from the disposition of property (other than 

listed personal property) that is lent or transferred property. 
Related Provisions: 56(4.1) — Interest free or low-interest loans; 74.4(4) — Benefit 
not granted to a designated person; 74.5(5) — “Designated person”; 74.5(6) — Back to 
back loans and transfers;-74.5(7) — Guarantees; 74,5(9) — Transfer or loan to a trust; 
74.5(12) — Attribution rules — exemption; 74.5(13) — No attribution of split income 
subject to kiddie tax; 75(2) — Reversionary trusts — attribution rules; 82(2) — Attrib- 
uted dividends’deemed received by individual; 96(1.8) — Transfer or loan of partner- 
ship interest; 212(12)-— No non-resident withholding tax where income attributed; 
248(5) — Substituted property; 248(25) — Beneficially interested. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a.related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


CRA Audit Manual: 15.7.13: Application of attribution rules to trusts. 


(2) Definition of “designated person” — In this section, “des- 
ignated person’, in respect of an individual,, has. the meaning as- 
signed by subsection 74,5(5). 

Origin of subsec. 74.3(2): R:S.C. 1985, c.-1 (Sth Supp.). 

Definitions [s. 74.3]: “allowable capital loss’ — 38(b), 248(1); “amount” — 248(1); 
“beneficially interested” — 248(25); “designated person” — 74.3(2), 74.5(5); “indivi- 
dual” — 248(1); “listed personal property” — 54, 248(1); “property” — 248(1); “sub+ 
stituted: PAS) “taxable. capital gain’ * — 38(a),. 248(1);, “taxation year’— 249; 
“trust” — 104(1), 248(1), (3). 


74.4 (1) Definitions — In this section; 


“designated person’’, in respect of an individual, has the meaning 
assigned by subsection 74.5(5); 
Origin of 74.4(1)“designated person”: R.S.C..1985, c..1 (Sth Supp.). 


“excluded consideration”, at any time, means consideration re- 
ceived by an individual that is 


(a) indebtedness, 
(b) a share of the capital stock of a corporation, or 


(c) a right to receive indebtedness or a share of the capital stock 
of a corporation. 


(2) [Attribution rule —]. Transfers and loans. to corpora- 
tions — Where an individual has transferred or lent property, ei- 
ther directly or indirectly, by means of a trust or by any other means 
whatever, to a corporation and one of the main purposes. of. the 
transfer or loan may reasonably be considered to be to reduce. the 
income of the individual and to benefit, either directly or indirectly, 
by means of'a trust or by any other means whatever, a person who 
is a designated person in respect of the individual, in computing the 
income of the individual for any taxation year that includes a period 
after the loan or transfer throughout which 


(a) the person is a designated person in respect of the individual 
and would have been a specified shareholder of the corporation 
if the definition “specified shareholder” in subsection 248(1) 
were read without reference to paragraphs (a) and (d) of that 
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definition and if the reference therein to “any other corporation 
that is related to the corporation”: were read as a reference to 
“any other corporation (other than a small business corporation) 
that is related to the corporation’, 


(b) the individual was resident in Canada, and 
(c) the corporation was not a small business corporation, 


the individual shall be deemed to have received as interest in the 
year the amount, if any, by which 


(d) the amount that would be interest on the outstanding amount 
of the loan or transferred property for such periods in the year if 
the interest were computed thereon at the prescribed rate of in- 
terest for such periods 


exceeds the total of 


(e) any interest received in the year by the individual in respect 
of the transfer or loan (other than amounts deemed by this sub- 
section to be interest), 


(f) all amounts included in the individual’s income for the taxa- 
tion year pursuant to subsection 82(1) or 90(1) in respect of tax- 
able dividends received (other than dividends deemed by section 
84 to have been received) by the individual in the year on shares 
that were received from the corporation as consideration for the 
transfer or as repayment for the loan that were excluded consid- 
eration at the time the dividends were received or on shares sub- 
stituted therefor that were excluded consideration at that time, 
and 


(g) where the designated person is a specified individual in rela- 
tion to the year, the amount required to be included in comput- 
ing the designated person’s income for the year in respect of all 
taxable dividends received by the designated person that 


(i) can reasonably be considered to be part of the benefit 
sought to be conferred, and 


(ii) are included in computing the designated person’s split 
income for any taxation year. 
Related Provisions: 56(4.1) — Interest free or low interest loan to individual: 
74.4(4) — Benefit not granted to a designated person; 82(2) — Attributed dividends 
deemed received by individual; 120.4 — Kiddie tax; 248(5) — Substituted property. 
See also at end of s. 74.4. 


History: Para. 74.4(2)(f) amended by 2007, c. 2, subsec. 43.1(2), applicable to 
amounts received after 2005. It formerly read: 


(f) */4 of all taxable dividends received (other than dividends deemed by section 
84 to have been received) by the individual in the year on shares that were re- 
ceived from the corporation as consideration for the transfer or as repayment for 
the loan that were excluded consideration at the time the dividends were received 
or on shares substituted therefor that were excluded consideration at that time, 
and 


Para. 74.4(2)(g) added by 2000, c. 19, s. 10, applicable to 2000 et seg. 


Para. 74.4(2)(a) substituted by 1994, c. 7, Sch. II (1991, ©. 49), s. 52, applicable to 1987 
et seq. with respect to loans and transfers made after October 27, 1986. Para. 74.4(2)(a) 
formerly read: 


(a) the person is a designated person in respect of the individual and would have 
been a specified shareholder of the corporation if the definition “specified share- 
holder” in subsection 248(1) were read without reference to paragraphs (a) and 
(d) of that definition, 

Regulations: 4301(c) (prescribed rate of interest for 74.4(2)(d)). 

Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 

Information Circulars: 88-2, para. 10: General anti-avoidance rule — section 245 of 

the Income Tax Act. 

I.T. Technical News: 16 (Neuman case). 


Advance Tax Rulings: ATR-25: Estate freeze; ATR-36: Estate freeze; ATR-47: 
Transfer of assets to Realtyco, 


(3) Outstanding amount — For the purposes of subsection (2), 
the outstanding amount of a transferred property or loan at a partic- 
ular time is 


(a) in the case of a transfer of property to a corporation, the 
amount, if any, by which the fair market value of the property at 
the time of the transfer exceeds the total of 


(i) the fair market value, at the time of the transfer, of the 
consideration (other than consideration that is excluded con- 
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sideration at the particular time) received by the transferor 
for the property, and 


(ii) the fair market value, at the time of receipt, of any con- 
sideration (other than consideration that is excluded consid- 
eration at the particular time) received by the transferor at or 
before the particular time from the corporation or from a per- 
son with whom the transferor deals at arm’s length, in ex- 
change for excluded consideration previously received by the 
transferor as consideration for the property or for excluded 
consideration substituted for such consideration; 


(b) in the case of a loan of money or property to a corporation, 
the amount, if any, by which 


(i) the principal amount of the loan of money at the time the 
loan was made, or 


(ii) the fair market value of the property lent at the time the 
loan was made, 


as the case may be, exceeds the fair market value, at the time the 
repayment is received by the lender, of any repayment of the 
loan (other than a repayment that is excluded consideration at 
the particular time). 


(4) Benefit not granted to a designated person — For the 
purposes of subsection (2), one of the main purposes of a transfer or 
loan by an individual to a corporation shall not be considered to be 
to benefit, either directly or indirectly, a designated person in re- 
spect of the individual, where 


(a) the only interest that the designated person has in the corpo- 
ration is a beneficial interest in shares of the corporation held by 
a trust; 


(b) by the terms of the trust, the designated person. may not re- 
ceive or otherwise obtain the use of any of the income or capital 
of the trust while being a designated person in respect of the 
individual; and 


(c) the designated person has not received or otherwise obtained 
the use of any of the income or capital of the trust, and no de- 
duction has been made by the trust in computing its income 
under subsection 104(6) or (12) in respect of amounts paid or 
payable to, or included in the income of, that person while being 
a designated person in respect of the individual. 


Related Provisions [s. 74.4]: 51(1)(e) — Exchange deemed transfer of convertibie 
property by taxpayer to corporation; 74.5(4) — Exemption where spouses are living 
separate and apart; 74.5(5) — “Meaning of designated person”; 74.5(6) — Back-to- 
back loans and transfers; 74.5(7) — Guarantees; 74.5(9) — Transfers or loans to a 
trust; 74.5(11) — Artificial transactions; 82(2)— Dividends deemed received; 
87(2)9.7) — Amalgamations — continuing corporation; 212(12)— No non-resident 
withholding tax where income attributed; 248(25) — Meaning of “beneficial interest”. 


Definitions [s. 74.4]: “amount” — 248(1); “arm’s length” — 251(1); “Canada” — 
255; “corporation” — 248(1), Interpretation Act 35(1); “designated person” — 74.4(1), 
74.5(5); “dividend” — 248(1); “excluded consideration” —74.4(1); “individual” — 
248(1); “outstanding amount’ — 74.4(3); “person”, “prescribed” — 248(1);  “pre- 
scribed rate” — Reg. 4301; “principal amount” — 248(1), (26); “property” —.248(1); 
“received” — 248(7); “resident in Canada” — 250; “share”, “small business, corpora- 
tion” — 248(1); “specified individual” — 120.4(1), 248(1); “specified shareholder” — 
248(1); “split income” — 120.4(1), 248(1); “substituted” — 248(5); “taxable divi- 
dend” — 89(1), 248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


74.5 (1) Transfers for fair market consideration — Notwith- 
standing any other provision of this Act, subsections 74.1(1) and (2) 
and section 74.2 do not apply to any income, gain or loss derived in 
a particular taxation year from transferred property or from property 
substituted therefor if 


(a) at the time of the transfer the fair market value of the trans- 
ferred property did not exceed the fair market value of the pro- 
perty received by the transferor as consideration for the trans- 
ferred property; 
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(b) where the consideration received by the transferor included 
indebtedness, 


(i) interest-was charged on the indebtedness at a rate equal to 
or greater than the lesser of 


(A) the prescribed rate that was in effect at the time the 
indebtedness was incurred, and 


(B) the rate that would, having regard to all the circum- 
stances, have been agreed on, at the time the indebtedness 
was incurred, between parties dealing with each other at 
arm’s length, 


(ii) the amount of interest that was payable in respect of the 
particular year in respect of the indebtedness was paid not 
later than 30 days after the end of the particular year, and 


(iii) the amount of interest that was payable in respect of 
each taxation year preceding the particular year in respect of 
the indebtedness was paid not later than 30 days after the end 
of each such taxation year; and 


(c) where the property was transferred to or for the benefit of the 
transferor’s spouse or common-law partner, the transferor 
elected in the transferor’s return of income under this’ Part for 
the taxation year in which the property was transferred not to 
have the provisions of subsection 73(1) apply. 
Related Provisions: 74.5(6) — Back-to-back loans and transfers. Seealso at end of 
s. 74.5. 


History: Subsec. 74.5(1) amended by 2000, c. 12, Sch. 2, 's. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 ‘et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Regulations: 4301(c) (prescribed rate of interest for 74.5(1)(b)(i)(A)). 
Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(2) Loans for value — Notwithstanding any other provision of 
this Act, subsections 74.1(1) and (2) and section 74.2 do not apply 
to any income, gain or loss derived in a particular taxation year 
from lent property or from property substituted therefor if 


(a) interest was charged on the loan at a rate equal to or greater 
than the lesser of 


(i) the prescribed rate that was in effect at the time the loan 
was made, and 


(ii) the rate that would, having regard to all the circum- 
stances, have been agreed on, at the time the loan was. made, 
between parties dealing with each other at arm’s length; 


(b) the amount of interest that was payable in respect of the par- 
ticular year in respect of the loan was paid not later than 30 days 
after the end of the particular year; and 


(c) the amount of interest that was payable in respect of each 
taxation year preceding the particular year in respect of the loan 
was paid not later than 30 days after the end of each such taxa- 
tion year. 
Related Provisions: 74,5(7) — Guarantees. See also at end of s. 74.5. 
Regulations: 4301(c) (prescribed rate of interest for 74.5(2)(a)(i)). 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(3) Spouses [or common-law partners] living apart — Not- 
withstanding subsection 74.1(1) and section 74.2, where an indivi- 
dual has lent or transferred property, either directly or indirectly, by 
means of a trust or by any other means whatever, to or for the bene- 
fit of a person who is the individual’s spouse or common-law part- 
ner or who has since become the individual’s spouse or common- 
law partner, 


(a) subsection 74,1(1) does not apply to any income or loss from 
the property, or property substituted therefor, that relates to the 
period throughout which the individual is living separate and 
apart from that person because of a breakdown of their marriage 
or common-law partnership; and 


S. 74.5(6)(c) 


(b) section 74.2 does not apply to a disposition of the property, 
or property substituted therefor, occurring at any time while the 
individual is living separate and apart from that person because 
of a breakdown of their marriage or common-law partnership, if 
an election completed jointly with that person not to have that 
section apply is filed with the individual’s return of income 
under this Part for the taxation year that includes that time or for 
any preceding taxation year. 
History: Subsec. 74.5(3) amended by 2000, c. 12, Sch. 2, s..1, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Para. 74.5(3)(b) substituted by 1994, c..7, Sch. Il (1991, c. 49), s: 53, applicable to 
transfers of property made after May 22, 1985 and loans outstanding on or after May 


22, 1985. Para. 74.5(3)(b) formerly read: 


(b) section 74.2 does not apply with respect to a disposition of the property, or 
property substituted therefor, during the period throughout which the individual 
is living separate and apart from that person by reason of a breakdown of their 
marriage, if the individual files with the individual’s return of income under this 
Part for the taxation year during which the individual commenced to:so live sep- 
arate and apart from that person an election completed jointly with that person 
not to have that section apply. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-434R: Rental 
of real property by individual; IT-511R: Interspousal and certain other transfers. and 
loans of property.” 


(4) ldem — No amount shall be included in computing the income 
of an individual under subsection 74,.4(2) in respect of a designated 
person in respect of the individual who is the spouse. or common- 
law partner of the individual for any period throughout which the 
individual is living separate and apart from the designated person 
by reason of a breakdown of their marriage or common-law 
partnership. 


Related Provisions: See at end of s. 74.5. 


History: Subsec. 74.5(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


(5) Definition of “designated person” — For the purposes of 
this section, “designated person” in respect of an individual, means 
a person 


(a) who is the spouse or common-law partner of the individual; 
or 


(b) who is under 18 years of age and who 
(1) does not deal with the individual at arm’s length, or 
(i) is the niece or nephew of the individual. 


History: Subsec. 74.5(5) amended by. 2000, c. 12, Sch. 2, 's. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(6) Back to back loans and transfers — Where an individual 
has lent or transferred property 


(a) to another person and that property, or property ‘substituted 
therefor, is lent or transferred by any person (in this subsection 
referred to as a “third party”) directly or indirectly to.or for the 
benefit of a specified person with respect to the individual, or 


(b) to another person on condition that property be lent or trans- 
ferred by any person (in this subsection referred to as a “third 
party”) directly or indirectly to or for the benefit of a specified 
person with respect to the individual, 


the following rules apply: 


(c) for the purposes of sections 74.1, 74.2, 74.3 and 74.4, the 
property lent or transferred by the third party shall be deemed to 
have been lent or transferred, as the case may be, by the indivi- 
dual to or for the benefit of the specified person, and 
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(d) for the purposes of subsection (1), the consideration received 
by the third party for the transfer of the property shall be deemed 
to have been received by the individual. 


Related Provisions: 74.5(8) — “Specified person”. See also at end of s. 74.5. 


Selected Cases [subsec. 74.5(6)]: St-Pierre v. R., [2008] 5 C.T.C. 27 1 (FCA) 
(“Series” concept in subsec. 248(10) inapplicable). 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(7) Guarantees — Where an individual is obligated, either abso- 
lutely or contingently, to effect any undertaking including any guar- 
antee, covenant or agreement given to ensure the repayment, in 
whole or in part, of a loan made by any person (in this subsection 
referred to‘as the “third party”) directly or indirectly to’ or for the 
benefit of a specified person with respect to the individual or the 
payment, in whole or in part, of any interest payable in respect of 
the loan, the following rules apply: 


(a) for the purposes of sections 74.1, 74.2, 74.3 and 74.4, the 
property lent by the third party shall be deemed to have been 
lent by the individual to or for the benefit of the specified per- 
son; and 


(b) for the purposes of paragraphs (2)(b) and (c), the amount of 
interest that is paid in respect of the loan shall be deemed not to 
include any amount paid by the individual to the third party as 
interest on the loan. ° 


Related Provisions: 74.5(8) — “Specified person”. See also at end of s. 74.5. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(8) Definition of “specified person” — For the purposes; of 
subsections (6) and (7), “specified person”, with respect to an indi- 
vidual, means 


(a) a designated person in respect of the individual; or 


(b) a corporation, other than a small business corporation, of 
which a designated person in respect of the individual would 
have been a specified shareholder if the definition “specified 
shareholder” in subsection 248(1) were read without reference to 
paragraphs (a) and (d) of that definition. 

Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 


fers and loans of property made after May 22, 1985 to a related minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(9) Transfers or loans to a trust — Where a taxpayer has lent 
or transferred property, either directly or indirectly, by means of a 
trust or by any other means whatever, to a trust in which another 
taxpayer is beneficially interested, the taxpayer shall, for the pur- 
poses of this section and sections 74.1 to 74,4, be deemed to have 
lent or transferred the property, as the case may be, to or for the 
benefit of the other taxpayer. 


Related Provisions: 74.3(1) — Transfer or loan to a trust; 248(25) — Beneficially 
interested. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 
fers and loans of property made after May 22, 1985 to a related'minor; IT-51 LR: Inter- 
spousal and certain other transfers and loans of property. 


(10) [Repealed] 


History: Subsec. 74.5(10) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s.-30, appli- 
cable after 1990. (See subsec. 248(25).) Subsec. (10) formerly read: 


(10) Beneficially interested — For the purposes of this section and sections 
74.1 to 74.4, a taxpayer is beneficially interested in a trust if the taxpayer has any 
right (whether immediate or future, whether absolute or contingent or whether 
conditional on or subject to the exercise of a discretionary power by any person 
or persons) to receive any of the income or capital of the trust either directly 
from the trust or indirectly through one or more other trusts. 


(11) Artificial transactions — Notwithstanding any other provi- 
sion of this Act, sections 74.1 to 74.4 do not apply to a transfer or 
loan of property where it may reasonably be concluded that one of 
the main reasons for the transfer or loan was to reduce the amount 
of tax that would, but for this subsection, be payable under this Part 


Income Tax Act, Part I, Division B 


on the income and gains derived from the property or from daboaihh! 
substituted therefor. 
Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-510: Trans- 


fers and loans of property made after May 22, 1985 to a telated minor; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(12) Where sections 74.1 to 74.3 do not Aonbya: sections 
74.1, 74.2 and 74,3 do not apply. in respect of a transfer by an indi- 
vidual of property 


(a) as a payment of a premium under a registered retirement sav- 
ings plan under which the individual’s spouse or common-law 
partner is, immediately after the transfer, the annuitant (within 
the meaning of subsection 146(1)) to the extent that the premium 
is deductible in computing the income of the individual for a 
taxation year; 


(a.1) [Repealed] 


(a.2) as a payment of a contribution under a registered disability 
savings plan; 


' (b) as or on account of an amount paid by the individual to an- 
other individual who is the individual’s spouse or common-law 
partner or a person who was under 18 years of age in a taxation 
year and who 


(i) does not deal with the individual at arm’s length, or 
(ii) is the niece or nephew of the individual, :, 


that is deductible in computing the individual’s income for the 
year and is required to be included in computing the income of 
the other individual; or 


(c) to the individual’s spouse or common-law partner, 


(i) while the property, or property substituted for it, is held 
under a TFSA of which the spouse or common-law partner is 
the holder, and 


(ii) to the extent that the spouse or common-law partner does 
not, at the time of the contribution of the property under the 
TFSA, have an excess TFSA amount (as defined i in subsec- 
tion 207.01(1)). 
Related Provisions: 146(5.1) — Amount of spousal RRSP premiums deductible; 
146(8.3) — Attribution on spousal RRSP payments if withdrawn soon; 146(21.1) — 
Contribution to Saskatchewan Pension Plan deemed to be RRSP premium for purposes 
of 74.5(12)(a). 
History: Para. 74.5(12)(a.1) repealed by 2011, c. 24, s. 17, applicable to transfers 
made after 2010. It formerly read: 
(a.1) as an amount contributed under a provincial pension plan prescribed for the 
purposes of paragraph 60(v) under which the individual’s spouse or common- 
law partner is, immediately after the transfer, the annuitant (within the meaning 
assigned by subsection 146(1)) or the owner of the account under the plan to the 
extent that the amount does not exceed the amount by which the amount pre- 
scribed for the purposes of subparagraph 60(v)(ii) for the year in respect of the 
plan exceeds the total of all other contributions to the plan for the year to the 
account of the spouse or common-law partner under the plan; 
Para. 74.5(12)(c) added by 2008, c. 28, s. 6, applicable to 2009 et.seq. : 
Para. 74.5(12)(a.2) added by 2007, c. 35, s. 106, applicable to 2008 er seq. 
Subsec. 74.5(12) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 3%, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Interpretation Bulletins [subsec. 74.5(12)]: IT-394R2: Preferred beneficiary 
election; IT-510: Transfers and loans of property made after May 22, 1985 to a related 
minor; IT-511R: Interspousal and certain other transfers and loans of property. — 


(13) Exception from attribution rules [kiddie tax] — Subsec- 
tions 74.1(1) and (2), 74.3(1) and 75(2) of this Act and section 74 of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, do not apply to any amount that is included in computing a 
specified individual’s split income for a taxation year, — 

History: Subsec. 74.5(13) added by 2000, c. 19, s. 11, applicable to 2000 et seq. 


Related Provisions [s. 74.5]: 51(1)(c) — Exchange deemed transfer of convertible 
property by taxpayer to corporation; 87(2)(j.7) — Amalgamations — continuing corpo- 
ration; 248(5) — Substituted property. 

Definitions [s. 74.5): “amount” — 248(1); “arm’s length” — 251(1); “beneficially 
interested” — 248(25); “capital gain’ — 39(1)(a), 248(1); “cormmon-law partner”, 
“common-law partnership” — 248(1); “corporation” — 248(1), Interpretation Act 


436 


Subdivision f — Rules Relating to Computation of Income 


35(1); “designated person”? — 74,5(5);: “individual” — 248(1); “nephew”, “niece” — 
252(2)(g); “person”, “prescribed” — 248(1); “prescribed rate” Reg. 4301;. “pro- 
perty” — 248(1); “registered disability savings plan” — 146.4(1), 248(1); “registered 
retirement savings plan” — 146(1), 248(1); “shareholder”, “small business corpora- 
tion” — 248(1); “specified individual” — 120.4(1), 248(1); “specified person” — 
74.5(8); “specified shareholder” — 248(1); “split income” — 120.4(1), 248(1); “substi- 
tuted” — 248(5); “TFSA” — 146.2(5), 248(1); “taxable dividend” — 89(1), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


75. (1) [Repealed under former Act] 


Selected Cases [subsec. 75(1)]: Harvey v. Canada, [1995] 1 C.T.C. 2507 (TCC) 
(Minimum formalities required where subsec. ‘75(1) sought’ to be avoided). 


(2), Trusts [revocable, etc.] — Where, by a-trust created in. any 
manner whatever since 1934, property is. held on condition 


(a) that it or property substituted therefor may 


(i) revert to the person from whom the property or property 
“for which it was substituted was directly or indirectly re- 
ceived (in this subsection referred to as “the person’’), or 


(ii) pass to persons to be determined by the person at a time 
subsequent to the creation of the trust, or 


(b) that, during the existence of the person, the property shall not 
be disposed of except with the person’s consent or in accordance 
with the person’s direction, 


any income or loss from the property or from property substituted 
for the property, and any taxable capital gain or allowable capital 
loss from the disposition of the property or of property substituted 
for the property, shall, during the existence of the person while the 
person is resident in Canada, be deemed to be income or a loss, as 
the case may be, or a taxable capital gain or allowable capital loss, 
as the case may be, of the person. 


Related Provisions: 56(4.1) — Interest free or low interest loans; 73(1) — Rollover 
of capital property to revocable living trust; 74.2(2)— Deemed gain or loss; 
74.5(13) — No attribution of split income subject to kiddie tax; 75(3) — Exceptions; 
82(2) — Dividends deemed received; 94(4)(h) [proposed] — Deeming non-resident 
trust to be resident'in Canada does not apply to 75(2); 1074.1) — Denial of 107(2) 
rollover; 107.4(1)(e) — No qualifying disposition where. settlor can change benefi- 
ciaries of trust; 160(1)— Tax liability —non-arm’s length property transfer; 
212(12) — Deemed payments -to spouse, etc; 248(5)— Substituted property; 
256(1.2)(f)(iv) — Associated corporations — where shares owned by 75(2) trust. 


History: The portion of subsec. 75(2).after para. (a) amended by 2001, c. 17, subsec. 
55(1), applicable to taxation years that begin after 2000. The portion: formerly: read: 


(b) that, during the lifetime of the person, the property shall not be disposed 
of except with the person’ s consent or in accordance with the person’s 
direction, 


any income or loss from the property or from property substituted therefor, any 
taxable capital gain or allowable capital loss from the disposition of the property 
or of property substituted therefor, shall, during the lifetime of the person while 
the person is resident in Canada be deemed to be income or a loss, as the case 

*» may be, or a taxable capital gain or allowable capital loss, as the case may be, of 
the person. 


Selected Cases [subsec. 75(2)]: Sommerer v. R., [2011] 4 C.T.C. 2068 (TCC) 
(Attribution rule affects only settlor of trust. Transfer for value to trust is not a 
“contribution”). 


Interpretation Bulletins: [T-325R2: Property transfers after separation, divorce and 
annulment; IT-394R2: Preferred beneficiary election; IT-369R: Attribution of trust in- 
come to settlor; IT-447: Residence of a trust or estate; IT-531:) Eligible ‘funeral 
arrangements. 


1.T. Technical News: 7 (revocable living trusts; protective trusts). 
CRA Audit Manual: 15.7.13: Application of attribution rules to trusts. 


(3) Exceptions — Subsection 2) does not apply to property held 
in a taxation year 


(a) by a trust governed by a deferred profit sharing plan, an em- 
ployee benefit plan, an employees profit sharing plan, a regis- 
tered disability: savings plan, a registered education savings plan, 
a registered pension plan, a registered retirement income fund, a 
registered retirement savings plan, a registered. supplementary 
unemployment benefit plan, a retirement compensation arrange- 
ment or a TFSA; 
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(b) by an,employee life and health trust, an employee trust,.a 


related segregated fund trust (within the meaning assigned by 
paragraph 138.1(1)(a)), a trust described in paragraph (a.1) of 
the definition “trust” in subsection 108(1), or a trust described in 
paragraph 149(1)(y); : 


(c) ne a trust eae 
(i) is not resident in Canada, 


(ii) is resident in a country under the laws of which an in- 
come tax is imposed, 


(ili) is exempt under the laws referred to in subparagraph (ii) 
from the payment of income tax to the government of the 
country of which the trust is a resident, and 


(iv) was established principally in connection with, or the 
principal purpose of which is to administer or provide bene- 
fits under, one or more superannuation, pension or retirement 
funds or plans or any funds or plans established to provide 
employee benefits; 


(c.1) by a qualifying environmental trust; or 


: ons iieedt as a 
‘para, hat end after March 4, ° 
Os and para. 753\(c. 3) (as oohenee by seme of Finance Erratum, Septem- 


S. 75(3)(c.3) 


not 7. 5 (2), applies i in Seas at ‘amounts to abe airibmed to ibs person ‘font the ‘trust 
in respect of the property. See also the commentary on subsection 107¢ 1). : 


New paragraph 75(3)(c.3) ensures that subsection 75(2) does not apply. to ‘property — 
held by a trust in respect of which all of the contributors are either non-resident or 
recent immigrants to Canada (i.e., none of the contributors to the trust has been resi- 
dent in Canada for more than 60 months). This exception is consistent with similar 
60-month exemptions in section 94 (see subsection 94(3) and [para. (a) of each of — 
ed. | the definitions “connected ceniibitor: and “resident contributor” in subsection 
94(1)). and section 94.2. AIO yi 


Letter from Dept. of Finance, May 9, 2001: 
Dear [xxx] 


1 am responding to your faxed eet to Mr. Victor Pictrow. daiod April 30, 2001 
concerning the Legislative Proposals and Explanatory Notes on Taxation of Non- 
Resident Trusts and Foreign Investment Entities (the “Legislative Proposals”) re- 
leased by the Department of Finance by way of Finance Canada News Release num- 
ber 2000-050, dated June 22, 2000. As you may know, Finance Canada News Re- 
lease number 2000-064, dated September 7, 2000, states that the implementation date 
for the Legislative Proposals will be delayed by one year, to taxation years beginning 
after 2001. 


One of the Legislative Proposals is to amend subsection 75(3) of the Income Tax Act 
(the “Act”) to exempt what may be termed “60 month immigration trusts” from the 
application of subsection 75(2) of the Act. In your letter, you have suggested that the - 
implementation date in respect of the proposed subsection 75(3) amendment should — 
remain as taxation years beginning after 2000. 


From a tax policy standpoint, we have no objections to your suggestion. Conse- 
quently, we are prepared to recommend to the Minister that the proposed subsection 
75(3) amendment be revised so that 


* in respect of trust taxation years beginning after 2001, it is substantially in the 
form announced on June 22, 2000, and 


* in respect of any particular trust taxation year that begins in 2001, there is an 
exemption from subsection 75(2) for a trust that, pursuant to the Act as it reads 
in its application to trust taxation years commencing after 2001, is non-resident 
for the purposes of computing the trust’s income for the particular year, notwith- 
standing that there is a person who is, at the end of the particular year, both 
resident in Canada and a contributor (as defined in section 94, as it reads in its 

application to trust taxation years commencing after 2001) to the trust. 
We advise, however, that the proposed subsection 75(3) amendment is part and par- 
cel of the Legislative Proposals and that at this juncture it would be premature to 
speculate as to whether we would be prepared to propose an amendment to subsec- 
tion 75(3) for tabling in the House of Commons except in conjunction with the Leg- 
islative Proposals. 


Thank you for writing. 
Yours sincerely, 

Brian Emewein, Director, Tax Legislation Division, Tax Policy Branch 
[Identical letters dated November. 1, 2000 and October 10; 2001 — ed.] 


(d) by a prescribed trust. 


History: Para. 75(3)(b) amended by 2010, c. 25, s. 14, applicable after 2009. It for- 
merly read: 


(b) by an employee trust, a related segregated fund trust (within the meaning 
assigned Py paragraph 138.1(1)(a)), a trust described in paragraph (a.1) of the 
definition “trust” in subsection 108(1), or a trust described in paragraph 
149(1)(y); 


Para. 75(3)(a) amended to substitute “, a retirement compensation arrangement or a 
TFSA” for “or a retirement compensation arrangement”, by 2008, c. 28, s. 7, applicable 
to 2009 et seq. 
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Para. 75(3)(a) amended to add “a registered disability savings plan”, by 2007, c. 35, s. 
107, applicable to 2008 et seq. 
Paras. 75(3)(a) and (b) amended by 2001, c. 17, subsec. 55(2), para. (a) applicable to 
taxation years that end after October 8, 1986 and, notwithstanding subsecs. 152(4) to 
(5), the Minister of National Revenue shall make any assessments, reassessments and 
additional assessments of tax, interest and penalties that are necessary to give effect to 
the words “retirement compensation arrangement” in para. 75(3)(a); and para. (b) ap- 
plicable to 1999 er seg. The paras. formerly read: 
(a) by a trust governed by a registered pension plan, an employees profit sharing 
plan, a registered supplementary unemployment benefit plan, a registered retire- 
‘Ment savings plan, a deferred profit sharing plan, a registered education savings 
plan, a registered retirement income fund or an employee benefit plan; 


(b) by an employee trust, a related segregated fund trust (within the meaning 
assigned by paragraph 138.1(1)(a)) or a trust described in paragraph 149(1)(y); 


Para. 75(3)(c.1) amended by 1998, c. 19, s. 13, applicable to taxation years that end 
after February 22, 1994. The para. formerly. read: 

(c.1) by a mining reclamation trust; or 
Para. 75(3)(c.1) added by 1995, c. 3, s. 21, applicable to taxation years that end after 
February 22, 1994. 
Regulations [subsec. 75(3)]: No trusts prescribed for 75(3)(d). 
Definitions [s. 75]: “allowable capital loss” — 38(b), 248(1); “Canada” — 255; 
“capital gain”, “capital loss” — 39(1), 248(1); “contributor” — 94(1); “deferred profit 
sharing plan” — 147(1), 248(1); “employee benefit plan” — 248(1); “employee life 
and health trust” — 144.1(2), 248(1); “employee trust’ — 248(1); “employees profit 
sharing plan” — 144(1), 248(1); “individual”, “non-resident”, “person” — 248(1); 
“private foundation” — 149.1(1), 248(1); “property”, qualifying environmental 
trust” — 211.6(1), 248(1); “registered charity” — 248(1); “registered disability savings 
plan” — 146.4(1), 248(1); “registered education savings plan” — 146.1(1), 248(1); 
“registered pension plan” — 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “registered supplemen- 
tary unemployment benefit plan” — 145(1), 248(1); “related segregated fund trust” — 
138.1(1)(a); “resident in Canada” — 94(3)(a)(viii), 250; “retirement compensation ar- 
rangement” — 248(1); “substituted” — 248(5); “TFSA” — 146.2(5), 248(1); “taxable 
capital gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 
Interpretation Bulletins [s. 75]: IT-268R3: Inter vivos transfer of farm property to 
child; IT-369R: Attribution of trust income to settlor. 


75.1 (1) Gain or loss deemed that of transferor — Where 


(a) subsection 73(3) or (4) applied to the transfer of property (in 
this subsection referred to as “transferred property”) by a tax- 
payer to a child of the taxpayer, 


(b) the transfer was made at less than the fair market value of the 
transferred property immediately before the time of the transfer, 
and 


(c) in a taxation year, the transferee disposed of the transferred 
property and did not, before the end of that year, attain the age 
of 18 years, 


the following rules apply: 
(d) the amount, if any, by which 


(i) the total of the transferee’s taxable capital gains for the 
year from dispositions of transferred property 


exceeds 


(ii) the total of the transferee’s allowable capital losses for 
the year from dispositions of transferred property, 


shall, during the lifetime of the transferor while the transferor is 
resident in Canada, be deemed to be a taxable capital gain of the 
transferor for the year from the disposition of property, 


(e) the amount, if any, by which the total determined under sub- 
paragraph (d)(ii) exceeds the total determined under ‘subpara- 
graph (d)(i) shall, during the lifetime of the transferor while the 
transferor is resident in Canada, be deemed to be an allowable 
capital loss of the transferor for the year from the disposition of 
property, and 


(f) any taxable capital gain or allowable capital loss taken into 
account in computing an amount described in paragraph (d) or 
the amount described in paragraph (e) shall, except for the pur- 
poses of those paragraphs, to the extent that the amount so de- 
scribed is deemed by virtue of this subsection to be a taxable 
capital gain or an allowable capital loss of the transferor, be 
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deemed not to be a taxable capital gain or an allowable capital 
loss, as the case may be, of the transferee. 


Related Provisions: 74.2(2) — Deemed gain or loss. 


History: Para. 75.1(1)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 54, applicable 
to property transferred after 1989. Para. 75.1(1)(a) formerly read: 


(a) a taxpayer has, after 1971, transferred property (in this subsection referred to 
as “transferred property”) to a child of the taxpayer in circumstances where sub- 
section 73(3) applied in respect of the transfer, 


(2) Definition of “child” — For the purposes of. this section, 
“child” of a taxpayer includes a child of the taxpayer’s child and a 
child of the taxpayer’s child’s child. 


Related Provisions: 70(10) — Parallel definition for other purposes; 252(1) — Fur- 
ther extended meaning of “child”. 


Definitions [s. 75.1]; “allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 
“Canada” — 255; “child” — 75.1(2), 252(1); “property” — 248(1); “resident in Can- 
ada” —250; “taxable capital gain’ — 38(a), 248(1); “taxation year’ — 249; “tax- 
payer” — 248(1); “transferred property” — 75.1(1)(a). 


Interpretation Bulletins [s. 75.1]: IT-268R4: Inter vivos ing of farm property 
to child. 


caine with respect to the taxpayer,’ Aletebs 75.2(b)(ii) Secasies 
garding the annuity in determining the fair market value of the. taxpayer’ 


S. 76(4) 


76. (1) Security in satisfaction of income debt — Where a 
person receives a security or other right or a certificate of indebted- 
ness or other evidence of indebtedness wholly or partially as pay- 
ment of, in lieu of payment of or in satisfaction of, a debt that is 
then payable, the amount of which debt would be included in com- 
puting the person’s income if it were paid, the value of the security, 
right or indebtedness or the applicable portion thereof shall, not- 
withstanding the form or legal effect of the transaction, be included 
in computing the person’s income for the taxation year in which it 
is received. 


Related Provisions: 214(4) — Non-resident — securities. 


History: Subsec. 76(1).substituted by 1994, c. 7, Sch. I (1991, c. 49),.s. 55, applicable 
to securities, rights, certificates of indebtedness and other evidences of indebtedness 
received after July 13, 1990. Subsec. 76(1) formerly read: 


76. (1) Security;in satisfaction of income debt — Where a person has received 
a security or other. right. or a certificate of indebtedness or other evidence of in- 
debtedness wholly or partially as, in lieu of payment of, or in satisfaction of, a 
debt that was then payable, the amount of which debt would be included in com- 
puting the person’s income if it had’been paid, the value of the security, right or 
indebtedness or the applicable portion thereof shall, notwithstanding the form or 
legal effect of the transaction} be included in computing the person’s income for 
the taxation year in which it was received. 


Selected Cases [subsec. 76(1)]: Nellis v. R., [1986] 2 C.T.C. 216 (FETD) (Mort- 
gage received in ‘satisfaction of debt was security in lieu of payment and included in 
income); Pendray Farms Ltd..et al. v. R:, [1980] C.T.C. 109 (FCTD). (Amounts re- 
ceived in cash by marketing association as agent and then by taxpayer in “revolving 
loan fund certificates” taxable). 

Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by: purchaser. 


(2) Idem — Where a security or other right or a certificate of in- 
debtedness or other evidence of indebtedness. is received by a per- 
son wholly or partially as payment of, in lieu of payment of or in 
satisfaction of, a debt before the debt is payable, but is not itself 
payable or redeemable before the day on which the debt is payable, 
it shall, for the purpose of subsection (1), be deemed to be received 
by the person holding it at that time when the debt becomes 
payable. 

History: Subsec. 76(2) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 55, applicable 


to securities, rights, certificates of indebtedness and other evidences of indebtedness 
received after July 13, 1990. Subsec. 76(2) formerly read: 


(2) |ldem — Where a security or other right or a certificate of indebtedness or 
other evidence of indebtedness has been received by a person wholly or partially 
“as, in lieu of payment of, or in satisfaction of, a debt before the debt was payable, 
but was not itself payable or redeemable before the day on which the debt was 
payable, it shall, for the purpose of subsection (1), be deemed to have been re- 
ceived when the debt became payable by the person holding it at that time. 


Interpretation Bulletins: IT-77R: Securities in satisfaction of an income debt 
(archived). 


(3) Section enacted for greater certainty — This section is 
enacted for greater certainty and shall not be construed as limiting 
the generality of the other provisions of this Part by which amounts 
are required to be included in Computing income. 


(4) [Grain] Debt deemed not to be income debt — Where a 
cash purchase ticket or other form of settlement prescribed pursuant 
to the Canada Grain Act or by the Minister is issued to a taxpayer 
in respect of grain delivered in a taxation year of a taxpayer to a 
primary. elevator or process elevator and the ticket or other form of 
settlement entitles the holder thereof to payment by the operator of 
the elevator of the purchase price, without interest, stated in the 
ticket for the grain at a date that is after the end of that taxation 
year, the amount of the purchase price stated in the ticket or other 
form of settlement shall, notwithstanding any other provision of this 
section, be included in computing the income of the taxpayer to 
whom the ticket or other form of settlement was. issued for the tax- 


439 


S. 76(4) 


payer’s taxation year immediately following the taxation year in 
which the grain was delivered and not for the taxation year in which 
the grain was delivered. wi f 


Related Provisions: 76(5) — Meaning of certain expressions. 


Interpretation Bulletins: IT-184R: Deferred cash purchase tickets issued for grain; 
IT-433R: Farming or fishing — use of cash method. 

CRA Audit Manual: 27.12.4: Farming and fishing income — income tax implica- 
tions — deferred cash purchase tickets. 


(5) Definitions of certain expressions — In subsection (4), the 
expressions “cash purchase ticket”, “operator”, “‘primary elevator” 
and “process elevator” have the meanings assigned by the Canada 
Grain Act and “grain” means wheat, oats, barley, rye, flaxseed and 
rapeseed produced in the designated area defined by the Canadian 
Wheat Board Act. 

Related Provisions: 24 — Ceasing to carry on business; 214(4) — Non-resident’s 
tax on securities income. 

Definitions [s. 76]: “amount” — 248(1); “cash purchase ticket”, “grain” — 76(5); 
“Minister” — 248(1); “operator” — 76(5); “person” —248(1); “primary elevator”, 
“process elevator” — 76(5); “taxpayer” — 248(1); “taxation year’ — 249. 


76.1 (1) Non-resident moving debt from Canadian busi- 
ness — If at any time a debt obligation of a non-resident taxpayer 
that is denominated in a foreign currency ceases to be an obligation 
of the taxpayer in respect of a business or part of a business carried 
on by the taxpayer in Canada immediately before that time (other 
than an obligation in respect of which the taxpayer ceased to be 
indebted at that time), for the purpose of determining the amount of 
any income, loss, capital gain or capital loss due to the fluctuation 
in the value of the foreign currency relative to Canadian currency, 
the taxpayer is deemed to have settled the debt obligation immedi- 
ately before that time at the amount outstanding on account of its 
principal amount. 


(2) Non-resident assuming debt — If at any time a debt obli- 
gation of a non-resident taxpayer that is denominated in a foreign 
currency becomes an obligation of the taxpayer in respect of a busi- 
ness or part of a business that the taxpayer carries on in Canada 
after that time (other than an obligation in respect of which the tax- 
payer became indebted at that time), the amount of any income, 
loss, capital gain or capital loss in respect of the obligation due to 
the fluctuation in the value of the foreign currency relative to Cana- 
dian currency shall be determined based on the amount of the obli- 
gation in Canadian currency at that time. 

Related Provisions: 261 — Functional currency reporting. 


History: S. 76.1 added by 2001, c, 17, s. 56, applicable after June 27, 1999 in respect 
of an authorized foreign bank, and after August 8, 2000 in any other case. 


Definitions [s. 76.1]: “amount”, “business” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “Canadian currency” — 261(5)(f)(i); “capital gain” — 39(1)(a), 248(1); 
“capital loss” — 39(1)(b), 248(1); “foreign currency”, “non-resident”, “principal 
amount” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 76.1]: IT-77R: Securities in satisfaction of an income 
debt. 


77. [Repealed] 


History: S. 77 repealed by 1995, c. 21, s. 52, applicable to exchanges occurring after 
October 1994. S. 77 formerly read: 


77. Bond conversion — Where a bond of a debtor is acquired by a taxpayer in 
exchange for another bond of the same debtor and 


(a) the terms of the bond for which it was exchanged conferred on the holde 
thereof the right to make the exchange, and 


(b) the amount payable to the holder of the bond on its maturity is the same 
as the amount that would have been payable to the holder of the bond for 
which it was exchanged on the maturity of that bond, 


the cost of the bond so acquired and the sale price of the bond for which it was 
exchanged shall be deemed to be, 


(c) in the event that the bond that was exchanged was property described in 
an inventory of a business carried on by the taxpayer, the amount at which it 
had been valued at the end of the last complete fiscal period of the business 
preceding the exchange; or 


(d) in any other event, the adjusted cost base to the taxpayer of the bond that 
was exchanged, immediately before the exchange. 
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78. (1) Unpaid amounts — Where an amount in respect of a de- 
ductible outlay or expense that was owing by a taxpayer to a person 
with whom the taxpayer was not dealing at arm’s length at the time 
the outlay or expense was incurred and at the end of the second 
taxation year following the taxation year in which the outlay or ex- 
pense was incurred, is unpaid at the end of that second taxation 
year, either 

(a) the amount so unpaid shall be included in computing the tax- 

payer’s income for the third taxation year following the taxation 

year in which the outlay or expense was incurred, or © 


(b) where the taxpayer and that person have filed an agreement 
in prescribed form on or before the day on or before which the 
taxpayer is required by section 150 to file the taxpayer’s return 
of income for the third succeeding taxation year, for the pur- 
poses of this Act the following rules apply: 


(i) the amount so unpaid shall be deemed to have been paid 
by the taxpayer and received by that person on the first day 
of that third taxation year, and section 153, except subsection 
153(3), is applicable to the extent that it would apply if that 
amount were being paid to that person by the taxpayer, and 


(ii) that person shall be deemed to have made a loan to the 

taxpayer on the first day of that third taxation year in an 

amount equal to the amount so unpaid minus the amount, if 

any, deducted or withheld therefrom by the taxpayer on ac- 

count of that person’s tax for that third taxation year. 
Related Provisions: 12(1)(b) — Income inclusion for certain amounts not received 
until after end of year; 78(3)— Late filing; 78(4), (5) — Unpaid. remuneration; 
80(1)“excluded obligation’(c) — Obligation not subject to debt forgiveness rules; 
127(26) — Parallel rule for unpaid amounts re investment tax credit; 248(1)“salary 
deferral arrangement”(k) — No SDA where bonus paid within 3 years. 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-152R3: 
reserves — sale of land. 


Information Circulars: 88-2, para. 16: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


Special 


Forms: T2047: Agreement in respect of unpaid amounts. 


(2) Idem — Where an amount in respect of a deductible outlay or 
expense that was owing by a taxpayer that is a corporation to a per- 
son with whom the taxpayer was not dealing at arm’s length is un- 
paid at the time when the taxpayer is wound up, and the taxpayer is 
wound up before the end of the second taxation year following the 
taxation year in which the outlay or expense was incurred, the 
amount so unpaid shall be included in computing the taxpayer’s in- 
come for the taxation year in which it is wound up. 

Related Provisions: 80(1)“excluded obligation”(c) — Obligation not subject to de' 
forgiveness rules. Ge 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-126R2: Meaning of 
“Winding-up”. 


(3) Late filing — Where, in respect of an amount described in sub- 
section (1) that was owing by a taxpayer to a person, an agreement 
in a form prescribed for the purposes of this section is filed after the 
day on or before which the agreement is required to be filed for the 
purposes of paragraph (1)(b), both paragraphs (1)(a) and (b) apply 
in respect of the said amount, except that paragraph (1)(a) shall be 
read and construed as requiring 25% only of the said amount to be 
included in computing the taxpayer’s income. Het 
Interpretation Bulletins: IT-109R2: Unpaid amounts. 


(4) Unpaid remuneration and other amounts — Where an 
amount in respect of a taxpayer’s expense that is a superannuation 
or pension benefit, a retiring allowance, salary, wages or other re- 
muneration (other than reasonable vacation or holiday pay or a de- 
ferred amount under a salary deferral arrangement) in respect of an 
office or employment is unpaid on the day that is 180 days after the 
end of the taxation year in which the expense was incurred, for the 
purposes of this Act other than this subsection, the amount shall be 
deemed not to have been incurred as an expense in thé year and 
shall be deemed to be incurred as an expense in the taxation year in 
which the amount is paid. : a ah 


Related Provisions: 37(11) — SR&ED expense must be claimed as euch even if not 
deductible due to 78(4); 78(5) — 78(4) takes priority over 78(1); 80(1)excluded: obli- 
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gation” (c) — Obligation not subject to debt forgiveness rules; 127(9)“investment tax 
credit”(m) — investment tax credit must be claimed as such even if not deductible due 
to 78(4); 127(26) — Unpaid amounts re investment tax credit; 248(1)“salary deferral 
arrangement”(k) — No SDA where bonus paid within 3 years. 


History: Subsec. 78(4) amended by 1994, c..7, Sch. II (1991, c. 49), s. 56, to add “a 


superannuation or pension benefit, a retiring allowance”, applicable to expenses in- 
curred after July 1990. 


For earlier History, see under 78(5). 


Selected Cases [subsec. 78(4)]: R. v. V and R Enterprises Ltd., [1979] C.T.C. 465 
(CTD) (Payments at year-end to officers in addition \to basic salaries, were not “bo- 
nuses”, but part of regular remuneration, and deductible); McClain Industries of 
Cunada Inc. v. R., [1978] C.T.C. 511 (FCTD) (Unpaid commissions assigned to non- 
resident company taxable as benefits conferred on another). 


Interpretation Bulletins: IT-109R2: Unpaid amounts. 
|.T. Technical News: 38 (subsec. 78(4) — liability assumed by third party). 


(5) Where subsec. (1) does not apply — Subsection (1) does 
not apply in any case where ‘subsection (4) applies. 


Selected Cases [s. 78]: Dow Chemical Canada Inc. v. R., [2009] 1 C.T.C. 11 
(FCA); rev’g [2008] 3 C.T.C. 2376 (TCC) (First taxation year of amalgamated com- 
pany deemed to be third of predecessor company). 


Definitions [s. 78): “amount” — 248(1); “arm? s length” — 251(1); “corporation” — 
248(1), Interpretation Act 35(1); “deferred amount’, “employment”, “office”, “per- 
“salary deferral SErOU EIGHT, “salary or 


‘taxation year’ — 11(2), 249; 
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son”, “prescribed”, “retiring allowance”, 
Wages”, “superannuation or pension benefit” — 248(1); * 
“taxpayer” — 248(1): 

Interpretation Bulletins [s. 78]: IT-109R2: Unpaid amounts; IT-152R3: Special 
reserves — sale of land. 


79. [Surrender of property — debtor] — (1) Definitions — 
In this section, 


“creditor” of a particular person includes a person to whom the 
particular person is obligated to pay an amount under a mortgage, 
hypothecary claim or similar obligation and, where property was 
sold to the particular person under a conditional sales agreement, 
the seller of the property (or any assignee with respect to the agree- 
ment) is deemed to be a:creditor of the particular person in respect 
of that property; 

Related Provisions: 79.1(1)“creditor” — Definition applies to s. 79.1. 


“debt” includes an obligation to pay an amount under a mortgage, 
hypothecary claim or similar obligation or under a conditional sales 
agreement; 


Related Provisions: 79.1(1)“debt” — Definition applies to s. 79.1. 


“person” includes a partnership; 
Related Provisions: 79.1(1)‘person” — Definition applies to s:.79.1. 


“property” does not include 
(a) money, or 
(b) indebtedness owed by or guaranteed by the gov eeninient of a 
country, or a province, state, or other political subdivision of 
that country; 

Related Provisions: 79.1(1)“property” — Definition applies to s. 79.1. 


“specified amount” at any time of a debt owed or assumed by a 
person means 


(a) the unpaid principal amount of:the debt at that time, and 


(b) unpaid interest accrued to that time on the debt. 
Related Provisions: 79.1(1)“specified amount” — Definition applies to s. 79:1. 


History: The definition “creditor” in subsec. 79(1) amended to add “hypothecary 
claim’ and replace “shall be deemed” with “is deemed” by 2001, c.,17,.s. 209, in force 
on June 14, 2001. 


The definition “debt” in subsec. 79(1) amended to add the words “‘hypothecary claim” 
by the said c. 17, s. 209, in force on June 14, 2001. 


(2) Surrender of property — For the purposes of this section, a 
property is surrendered at any time by a person to another person 
where the beneficial ownership of the property. is acquired or reac- 
quired at that time from the person by the other person and the ac- 
quisition or reacquisition of the property was in consequence of the 
person’s failure to pay all or part of one or more specified amounts 


S. 79(3) 


of debts owed by the person to the other person immediately before 
that time. 


Related Provisions: 79.1(2) — Seizure of property by creditor; 180.2(1)“adjusted 
income” — No OAS clawback on gain to which 79(2) applies. 


(3) Proceeds of disposition for debtor — Where a particular 
property is surrendered at any time by a person (in this subsection 
referred to as the “debtor”) to a creditor of the debtor, the debtor’s 
proceeds of disposition of the particular property shall be deemed to 
be the amount determined by the formula 


(A+B+C4+D+E-F)xe 


where 


A is the total of all specified amounts of debts of the debtor that 
are in respect of properties surrendered at that time by the debtor 
to the creditor and that are owing immediately before that time 
to the creditor; 


B_ is the total of all amounts each of which is a specified amount of 
a debt that is owed by the debtor immediately before that time to 
a person (other than the creditor), to the extent that the amount 
ceases to be owing by the debtor as a consequence of properties 
being surrendered at that time by the debtor to the creditor; 


C is the total of all amounts each of which is a specified amount of 
a particular debt that is owed by the debtor immediately before 
that time to a person (other than a specified amount included in 
the amount determined for A. or B as a consequence of proper- 
ties being surrendered at that time by the debtor to the creditor), 
where 


(a) any property surrendered at that time by the debtor to the 
creditor was security for 


(i) the particular debt, and 


(ii) another debt that is owed by the debtor immediately 
before that time to the creditor, and 


(b) the other debt is subordinate to the particular debt in re- 
spect of that property; 


(a) where a specified amount of a debt owed by the debtor 
immediately before that time to a person (other than the cred- 
itor) ceases, as a consequence of the surrender at that time of 
properties by the debtor to the creditor, to be secured by all 
properties owned by the debtor immediately before that time, 
the lesser of 


(i) the amount, if any, by which the total of all such speci- 
fied amounts exceeds the portion of that total included in 
any of the amounts determined for B or C as a conse- 
quence of properties being surrendered at that time by the 
debtor to the creditor, and 


(ii) the amount, if any, by which the total cost amount to 
the debtor of all properties surrendered at that time by the 
debtor to the creditor exceeds the total amount that would, 
but for this description and the description of F, be deter- 
mined under this subsection as a consequence of the sur- 
render, and 


(b) in any other case, nil; 


(a) where the particular property is ‘surrendered at that time 
by the debtor in circumstances in which paragraph 69(1)(b) 
would, but for this subsection, apply and the fair market 
value of all properties surrendered at that time by the debtor 
to the creditor exceeds the amount that would, but for this 
description and the description of F, be determined under this 
subsection: as,.a consequence of the surrender, that. excess, 
and 


(b) in:any other case; nil; 
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F is the total of all amounts each of which is the lesser of 


(a) the portion of a particular specified amount of a particular 
debt included in the amount determined for A, B, C or D in 
computing the debtor’s proceeds of disposition of the partic- 
ular property, and 


(b) the total of 


(i) all amounts included under paragraph 6(1)(a) or sub- 
section 15(1) in computing the income of any person be- 
cause the particular debt was settled, or deemed by sub- 
section 80.01(8) to have been settled, at or before the end 
of the taxation year that includes that time, 


(ii) all amounts renounced under subsection 66(10), 
(10.1), (10.2) or (10.3) by the debtor in respect of the par- 
ticular debt, 


(iii) all amounts each of which is a forgiven amount 
(within the meaning assigned by subsection 80(1)) in re- 
spect of the debt at a previous time that the particular debt 
was deemed by subsection 80.01(8) to have been settled, 


(iv) where the particular debt is an excluded obligation 
(within the meaning assigned by subsection 80(1)), the 
particular specified amount, and 


(v) the lesser of 


(A) the unpaid interest accrued to that time on the par- 
ticular debt, and 


(B) the total of 


(I) the amount, if any, by which the total of all 
amounts included because of section 80.4 in com- 
puting the debtor’s income for the taxation year 
that includes that time or for a preceding taxation 
year in respect of interest on the particular debt ex- 
ceeds the total of all amounts paid before that time 
on account of interest on the particular debt, and 


(IT) such portion of that unpaid interest as would, if 
it were paid, be included in the amount determined 
under paragraph 28(1)(e) in respect of the debtor; 


G is the fair market value at that time of the particular property; 
and 


H_ is the fair market value at that time of all properties surrendered 
by the debtor to the creditor at that time. 

Related Provisions: 13(21)“proceeds of disposition”(h) — Inclusion for depreciable 
property rules; 15(1.21)(b) — Inclusion under 79(3) ignored for calculating shareholder 
benefit from forgiven amount; 18(9.3) — Rule where debtor previously prepaid inter- 
est; 79(2) — Meaning of “surrendered”; 79(4) — Subsequent payment by debtor; 
79(5) — Where amount included in consequence of properties being surrendered 
before the year; 79(7) — Where debt denominated in foreign currency; 80(1 )“forgiven 
amount’”’B(f) — Debt forgiveness rules do not apply; 87(2)(h.1) — Amalgamations — 
continuing corporation; 118(2)B — Inclusion under s. 79 ignored for old age credit 
threshold; 122.5(1)“adjusted ~— income”(a)(ii), 122.6“adjusted — income”(a)(ii), 
122.7(1)“adjusted net income”(b), 180.2(1)“adjusted income”(a)(ii) — Inclusion under 
s. 79 ignored for GST/HST credit threshold, Child Tax Benefit threshold, Working In- 
come Tax Benefit threshold and Old Age Security clawback threshold; 257 — Formula 
cannot calculate to less than zero. 


Interpretation Bulletins: IT-505: Mortgage foreclosures and conditional sales re- 
possessions (archived). 


(4) Subsequent payment by debtor — An amount paid at any 
time by a person as, on account of or in satisfaction of, a specified 
amount of a debt that can reasonably be considered to have been 
included in the amount determined for A, C or D in subsection (3) 
in respect of a property surrendered before that time by the person 
shall be deemed to be a repayment of assistance, at that time in 
respect of the property, to which 


(a) subsection 39(13) applies, where the property was capital 
property (other than depreciable property) of the person immedi- 
ately before its surrender; 


(b) paragraph 20(1)(hh.1) applies, where the cost of the property 
to the person was an eligible capital expenditure; 


(c) the description of E in the definition “cumulative Canadian 
exploration expense” in subsection 66.1(6), the description of D 
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in the definition “cumulative Canadian development expense” in 
subsection 66.2(5) or the description of D in the definition “cu- 
mulative Canadian oil and gas property expense” in subsection 
66.4(5), as the case may be, applies, where the cost of the pro- 
perty to the person was a Canadian exploration expense, a Cana- 
dian development expense or a Canadian oil and gas property 
expense; or 


(d) paragraph 20(1)(hh) applies, in any other case. _ 


(5) Subsequent application with respect to employee or 
shareholder debt— Any amount included under paragraph 
6(1)(a) or subsection 15(1) in computing a person’s income for a 
taxation year that can reasonably be considered to have been in- 
cluded in the amount determined for A, C or D in subsection (3) as 
a consequence of properties being surrendered before the year by 
the person shall be deemed to be a repayment by the person, imme- 
diately before the end of the year, of assistance to which subsection 
(4) applies, 


Forms: T2 SCH 11: Transactions with shareholders, officers, or employees. 


(6) Surrender of property not payment or repayment by 
debtor — Where a specified amount of a debt is included in the 
amount determined at any time for A, B, C or D in subsection (3) in 
respect of a property surrendered at that time by a person to a credi- 
tor of the person, for the purpose of computing the person’s income, 
no amount shall be considered to have been paid or repaid by the 
person as a consequence of the acquisition or reacquisition of the 
surrendered property by the creditor. 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser. 


(7) Foreign exchange — Where a debt is denominated in a cur- 
rency (other than Canadian currency), any amount determined for 
A, B, C or D in subsection (3) in respect of the debt shall be deter- 
mined with reference to the relative value of that currency and Ca- 
nadian currency at the time the debt was issued. 


Related Provisions: 261(2)(b) — 79(7) overrides general currency conversion rules; 
261(5)(c), (£)(i) — Functional currency reporting. 


History [s. 79]: S. 79 amended by 1995, c. 21, subsec. 26(1), applicable to property 
acquired or reacquired after February 21, 1994, other than property acquired or reac- 
quired pursuant to a court order made before February 22, 1994. Subsec. 26(3) of 1995, 
c. 21, provides that where a taxpayer so elects in writing filed with the Minister of 
National Revenue, para. 79(f) shall apply to the taxpayer in respect of property reac- 
quired by the taxpayer after 1991 as if it read as follows: 


(e.1) where the property is capital property of the taxpayer and was disposed of 
by the taxpayer to the other person in the year and subsequently reacquired by 
the taxpayer in the year, the taxpayer’s proceeds of disposition of the property 
shall be deemed to be the lesser of the proceeds of disposition of the property to 
the taxpayer (determined without reference to this paragraph) and the amount 
that is the greater of 


(i) the amount, if any, by which such proceeds (determined without refer- 
ence to this paragraph) exceeds such portion of the proceeds as is repre- 
sented by the taxpayer’s claim, and 


(ii) the cost amount to the taxpayer of the property immediately before its 
disposition by the taxpayer; 
(f) the taxpayer shall be deemed to have reacquired the property at the amount, if 
any, by which the cost at that time of the taxpayer’s claim exceeds the amount 
described in subparagraph (e)(i) or (ii) in respect of that property or the amount, 
if any, by which the proceeds of disposition of the property are reduced because 
of paragraph (e.1), as the case may be; 


S. 79 formerly read: 


79. Mortgage foreclosures and conditional sales repossessions — Where, 
at any time in a taxation year, a taxpayer who 


(a) was a mortgagee or other creditor of another person who had previously 
acquired property, or 

(b) had previously sold property to another person under a conditional sales 
agreement, ; 


has acquired or reacquired the beneficial ownership of the property in conse- 
quence of the other person’s failure to pay all or any part of an amount (in this 
section referred to as the “taxpayer’s claim”) owing by that person to the tax- 
payer, the following rules apply: 


(c) there shall be included, in computing the other person’s proceeds of dis- 
position of the property, the principal amount of the taxpayer’s claim plus all 
amounts each of which is the principal amount of any debt that had been 
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owing by the other person, to the extent that it has been extinguished by 
virtue of the acquisition or reacquisition, as the case may be, 


(d) any amount paid by the other person after the acquisition or reacquisi- 
tion, as the case may be, as, on account of or in satisfaction of the taxpayer’s 
claim shall be deemed to be a loss of that person, for that person’s. taxation 
year in which payment of that amount was made, from the disposition of the 
property, 

(e) in computing the income of the taxpayer for the year, 


(i) the amount, if any, claimed by the taxpayer under subparagraph 
40(1)(a)Gii), or 44(1)(e)Gii), in computing the taxpayer’s gain for the im- 
mediately preceding taxation year from the disposition of the property, 
and 

(ii) the amount, if any, deducted under paragraph 20(1)(n) in computing 
the income of the taxpayer for the immediately preceding year in respect 
of the property, 


shall be deemed to be nil, 


(f) the taxpayer shall be deemed to have acquired or reacquifed, as the case 
may. be, the property at the amount, if any, by which the cost at that time of 
the taxpayer’s claim exceeds the amount described in subparagraph (e)(i) or 
(ii), as the case may be, in respect of the property, 
(g) the adjusted cost base to the taxpayer of the taxpayer’s claim shall be 
deemed to be nil, and 
(h) in computing the taxpayer’s income for the year or a subsequent year, no 
amount is deductible in respect of the taxpayer’s claim by virtue of para- 
graph 20(1)(1) or (p). : 
Subpara. 79(e)(i) amended by 1994, c. 7, Sch. II (1991, c. 49), s.:57, to add “or 
44(1)(e)Gii)”, applicable 
(a) to property in respect of which a taxpayer has claimed an amount under sub- 
para. 44(1)(e)@ii) and that was reacquired by the taxpayer after 1985 and before 
July 13, 1990, where the taxpayer so elects before July 1991, and 
(b) to property acquired or reacquired after July 12, 1990, 


and, notwithstanding subsecs., 152(4) to (5),;such assessments of tax, interest and pen- 
alties shall be made as are necessary to give effect to an election made pursuant to para. 


(a). 


Selected Cases [s. 79]: Waltz v. R., [2001] 2.C.T.C. 2627 (TCC) (Proper time for | 


calculation of foreign exchange gain or loss is date of foreclosure); Jones v. R., [1999] 
1 C.T.C. 2644 (TCC) (Surrender and subrogation gave rise to new creditor; provision 
applicable); Hallbauer v. R., [1998] 3 C.T.C: 115 (FCA); ‘aff'd [1997] 1 C.T.C. 2428 
(TCC) (Non-contingent, irreversible transfers were dispositions); Corbett v. Canada, 
[1997] 1 C.T.C. 2. (FCA) (Section intended to’apply where no fixed price of sale. No 
conflict with ss. 13 and 54); Peters (D.L.) v. Canada, [1993] 1 C.T.C.:2628 (TCC) 
(Section 80 applies to unpaid interest on obligation to which section 79 applied); 
Moysey (R.) v. Canada,.{1992] 2 C.T.C. 2657 (TCC) (Section applies only to principal 
amount extinguished; not unpaid interest); Ward v. R., [1988] 1.C.T.C. 336 (FCTD) 
(Member of group purchasing “golf course” operation permitted to deduct share of loss 
after foreclosure). 

Definitions [s. 79]: “amount” — 248(1); “assistance” —79(4), 125.4(5), 248(16), 
(16.1), (18), (18.1); “beneficial ownership” — 248@); “Canadian currency” — 
261(5)(f)i); “Canadian exploration expense” — 66.1(6), 248(1); “Canadian develop- 
ment expense” — 66.2(5), 248(1); “Canadian oil and gas property expense” — 66.4(5), 
248(1); “creditor”, “debt” —79(1); “debtor”? —79(3); “eligible capital expendi- 
ture” — 14(5), 248(1); “person” — 79(1), 248(1); “principal amount” — 248(1), (26); 
“property” — 79(1), 248(1); “province” — Interpretation Act 35(1); “specified 
amount” — 79(1); “surrendered” — 79(2); “taxation year” — 249. 


79.1 [Seizure of property — creditor] — (1) Definitions — 
In this section, 


“creditor” has the meaning assigned by subsection 79(1); 

“debt” has the meaning assigned by subsection 79(1); 

“person” has the meaning assigned by subsection 79(1); 
“property” has the meaning assigned by subsection 79(1); 
“specified amount” has the meaning assigned by subsection 79(1); 


“specified cost’ to a person of a debt owing to the person means 


(a) where the debt is capital property of the person, the adjusted 
cost base to the person of the debt, and 


(b) in any other case, the amount, if any, by which 
(i) the cost amount to the person of the debt 
exceeds : 


(ii) such portion of that cost amount as would be deductible 
in computing the person’s income (otherwise than in respect 


S. 79.1(5)(b) 


of the principal amount of the debt) if the debt were estab- 
lished by the person to have become a bad debt or to have 
become uncollectable. 


Related Provisions: 20(1)(p), 20(4)-(4.2), 50(1) — Provisions allowing deductions 
for bad debts. 


(2) Seizure of property — Subject to subsection (2.1) and for the 
purpose of this section, a property is seized at any time by a person 
in respect of a debt where 


(a) the beneficial ownership of the property is acquired or reac- 
quired at that time by the person; and 


(b) the acquisition or reacquisition of the property is in conse- 
quence of another person’s failure to pay to the person all or part 
of the specified amount of the debt. 
Related, Provisions: 50(1) — Deemed disposition of debt on bad debt, windup, 
insolvency or bankruptcy; 79(2) — Surrender of property by debtor; 79.1(2.1) — Ex- 
ception — foreign resource property; 138(11.93)(a) — Section 79.1 does not apply to 
insurer. : 


History: Subsec. 79.1(2) amended by 2001, c. 17, s. 57, applicable in respect of pro- 
perty acquired or reacquired after February 27, 2000. The subsec. formerly read: 
(2) For the purposes of this section, a property is seized at any time by a person 
in respect of a debt where the beneficial ownership of the property is acquired or 
reacquired at that time by the person and the acquisition or reacquisition of the 
property was in consequence of another person’s failure to pay to the person all 
or part of the specified amount of the debt. 


(2.1) Exception — For the purpose of this section, foreign re- 
source property is deemed not to be seized at any time from 


(a) an individual or a corporation, if the individual or corpora- 
tion is non-resident at that time; or 


(b) a partnership (other than a partnership. each member of 
which is resident.in Canada. at that time). 


History: Subsec. 79.1(2.1) added by 2001, c. 17, s. 57, applicable in respect of pro- 
perty acquired or reacquired after February 27, 2000. 


(3) Creditor’s capital gains reserves — Where a property is 
seized at any time in a particular taxation year by a creditor in re- 
spect of a debt, for the purpose of computing the income of the 
creditor for the particular year, the amount claimed by the creditor 
under subparagraph 40(1)(a)(iii) or 44(1)(e)Gii) in computing the 
creditor’s gain for the preceding taxation year from any disposition 
before the particular year of the property shall be deemed to be the 
amount, if any, by which the amount so claimed exceeds the total of 
all amounts each of which is an amount determined under. para- 
graph (6)(a). or (b) in respect of the seizure. 


(4) Creditor’s inventory reserves — Where a property is 
seized at any time in a particular taxation year by a creditor in re- 
spect of a debt, for the purpose of computing the income of the 
creditor for the particular year, the amount deducted under para- 
graph 20(1)(n) in computing the income of the. creditor for the pre- 
ceding taxation year in respect of any disposition of the property 
before the particular year shall be deemed to be the amount, if any, 
by which the amount so deducted exceeds the total of all amounts 
each of which is an amount determined under paragraph (6)(a) or 
(b) in respect of the seizure. 


(5) Adjustment where disposition and .reacquisition of 
capital property in same year — Where a property is seized at 
any time in a taxation year by a creditor in respect of one or more 
debts and the property was capital property of the creditor that was 
disposed of by the creditor at a previous time in the year, the pro- 
ceeds of disposition of the property to the creditor at the previous 
time shall be deemed to be the lesser of the amount of the proceeds 
(determined without reference to this subsection) and the amount 
that is the greater of 


(a) the amount, if any, by which.the amount of such proceeds 
(determined without reference to this subsection) exceeds such 
portion of the proceeds as is represented by the specified 
amounts of those debts immediately before that time, and 


(b) the cost amount to the creditor of the property immediately 
before the previous time. 
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(6) Cost of seized properties for creditor — Where a particu- 
lar property is seized at any time in a taxation year by a creditor in 
respect of one or more debts, the cost to the creditor of the particu- 
lar property shall be deemed to be the amount, if any, by, which the 
total of 


(a) that proportion of the total specified.costs. immediately 
before that time to the creditor of those debts that 


(i) the fair market value of the particular property immedi- 
ately before that time 


is of 
(ii) the fair market value of all properties immediately before 


that time that were seized by the creditor at that time in re- 
spect of those debts, and 


(b) all amounts each of which is an outlay or expense made or 
incurred, or a specified amount at that time of a debt that is as- 
sumed, by the creditor at or before that time to protect the credi- 
tor’s interest in the particular property, except to the extent the 
outlay or expense 


Proposed Amendment — 79, 1(6)(b) opening words 


Application: The July | 16, 2010 draft Feli (Part Jae — bijuralism), s. 203, will 
amend the « opening words of. “para. 79. 1(6)(b) by substituting “creditor” s intere , OF for 
civil law the creditor’s right, a for * ‘creditor’ Ss interest”, to come into force n Royal 
Assent. — 


Technical Notes Aduiy 2010): See under 1244). fo ee 


(i) was included in the cost to the creditor of property other 
than the particular property, 


(ii) was included before that time in computing, for the pur- 
poses of this Act, any balance of undeducted outlays, ex- 
penses or other amounts of the creditor, or 


(iii) was deductible in computing the creditor’s income for 
the year or a preceding taxation year 
exceeds 


(c) the amount, if any, claimed or deducted under paragraph 
20(1)(n) or subparagraph 40(1)(a)(iii) or 44(1 )(e) (iii), as the case 
may be, in respect of the particular property in computing the 
creditor’s income or capital gain for the preceding taxation year 
or the amount by which the proceeds of disposition of the credi- 
tor of the particular property are reduced because of subsection 
(5) in respect of a disposition of the particular property by the 
creditor occurring before that time and in the year. 

Related Provisions: 79.1(3) — Capital gains reserve; 79.1(4) — Inventory reserve. 

(7) Treatment of debt — Where a property is seized at any time 

in a taxation year by a creditor in respect of a particular debt, 


(a) the creditor shall be deemed to have disposed of the particu- 
lar debt at that time; 


(b) the amount received on account of the particular debt as a 
consequence of the seizure shall be deemed 


(i) to be received at that time, and 
(i1) to be equal to 


(A) where the particular debt is capital property, the ad- 
justed cost base to the creditor of the particular debt, and 


(B) in any other case, the cost amount to the creditor of 
the particular debt; 


(c) where any portion of the particular debt is outstanding imme- 
diately after that time, the creditor shall be deemed to have reac- 
quired that portion immediately after that time at a cost equal to 


(i) where the particular debt is capital property, nil, and 
(ii) in any other case, the amount, if any, by which 

(A) the cost amount to the creditor of the particular debt 
exceeds 


(B) the specified cost to the creditor of the particular debt; 
and 


Income Tax Act, Part I, Division B 


(d) where no portion of the particular debt is outstanding imme- 
diately after that time and the particular debt 'is not capital pro- 
perty, the creditor may deduct as’a bad debt in computing the 
creditor’s income for the year the amount described in’ subpara- 
graph (c)(ii) in respect of the seizure, — 


Related Provisions: 79.1(8)— No deduction for Dancipal amount of bad debt; 
142.4(3)(a) — Disposition of specified debt obligation. 


(8) Claims for debts — Where a property is seized at any time in 
a taxation year by a creditor in respect of a debt, no amount in re- 
spect of the debt 


(a) is deductible in computing the creditor’s income for the year 
or a subsequent taxation year as a bad, doubtful or impaired 
debt; or 


(b) shall be included after that time in Stipe for the pur- 
poses of this Act, any balance of undeducted outlays, expenses 
or other amounts of the creditor as a bad, doubtful or impaired 
debt. 


Related Provisions: 50(1)(a) — Deemed disposition of bad debt; 79.1(7)(d) — De- 
duction by creditor for bad debt. 


History: Subsec. 79.1(8) amended by 1998, c. 19, s. 110, applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with ae nau 1)(b). 


The subsec. formerly read: 


(8) Claims for bad and doubtful debts — Where a property is seized at any 
time in a taxation year by a creditor in respect of a debt, no amount in respect of 
the principal amount of the debt shall be 


(a) deductible in computing the creditor’s income for the year or a subse- 
quent taxation year as a bad or doubtful debt; or 


(b) included after that time in computing, for the purposes of this Act, any 
balance of undeducted outlays, expenses or other amounts of the creditor as 
a bad or doubtful debt. : 


S. 79.1 added by 1995, c. 21, s. 26, applicable to property acquired or reacquired after 
February 21, 1994, other than property acquired or reacquired pursuant to a court order 
made before February 22, 1994. 


Definitions [s. 79.1]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “ben- 
eficial ownership” — 248(3); “capital gain” — 39(1), 248(1); “capital property” \ 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “cost” —79.1(6); “cost 
amount” — 248(1); “creditor”, “debt” — 79(1), 79.1(1); “disposition” — 248(1); “for- 
eign resource property” — 66(15), 248(1); “individual”, “non-resident” — 248(1); 
“person” — 79(1), 79.1(1), 248(1); “principal amount” — 248(1), (26);)“proceeds of 
disposition” — 54; “property” — 79(1), 79.1(1), 248(1); “resident in Cana 
94(3)(a)(vili), 250; “seized” — 79.1(2); “specified amount’ — 79(1), 79.1(1); “‘speci- 
fied cost” — 79.1(1); “taxation year” — 249. 


80. [Debt forgiveness] — (1) Definitions — In this section, 


“commercial debt obligation”’ issued by a debtor means a debi ob- 
ligation issued by the debtor 


(a) where interest was paid or payable by the debtor i in ae ae of 
it pursuant to a legal obligation, or 


(b) if interest had been paid or payable by the debtor in S eeaneck 
of it pursuant to a legal obligation, 


an amount in respect of the interest was or would have been deduct- 
ible in computing the debtor’s income, taxable income or taxable 
income earned in Canada, as the case may be, if this Act were read 
without reference to subsections 15.1(2) and 15.2(2), paraeann 
18(1)(g), subsections 18(2), (3.1) and (4) and section 21; 


Related Provisions: 6(15)— Income inclusion on forgiveness of, debt owing by 
employee; 80.01(1)“commercial debt obligation” — Definition applies to s. 80.01; 
80.02(1) — Definition applies to s. 80.02; 80.03(1)(a) — Definition applies to s. 80.03; 
80.03(7)(b)(i) — Commercial debt obligation deemed issued where amount designated; 
80.04(1) — Definition applies to s. 80.04; 80.04(4)(e) — Commercial debt obligation 
deemed issued on agreement to transfer forgiven amount; 95(2)(g.1)(i) — Application 
to FAPI;, 248(26) — Liability deemed to be obligation issued by debtor; 248(27) — 
Partial settlement of debt obligation. 


“commercial obligation” issued by a debtor means 


(a) a commercial debt obligation issued by the debtor, or 
(b) a distress preferred share issued by the debtor; © 
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Related Provisions: 40(2)(e.2) — Disposition of commercial;obligation in exchange 
for another obligation, issued by same person; 80(2)(b),— Obligation to pay. interest 
deemed to be a debt obligation; 80.01(1)commercial obligation” — Definition applies 
to s. 80.01; 80.02(1) — Definition applies to s. 80.02; 80.03(1)(a) — Definition applies 
to s. 80.03; 80.04(1) — Definition applies to )s;,80.04. 


“debtor” includes any corporation that has issued a distress pre- 
ferred share and any partnership; — 


Related Provisions: 80.01(1)“debtor” — Definition ‘applies to s. 80.01; 80.04(1) — 
Definition applies to's. 80.04. 


“directed person” at any time in respect of a debtor means 


(a) a taxable Canadian corporation or an eligible Canadian _part- 
nership by which the debtor is controlled at that time, or 


(b) a taxable Canadian corporation or an eligible Canadian part- 
nership that fs controlled at that time by 


(i) the. debtor, 


(ii) the debtor and'one or more persons related to the debtor, 
or 

(iii) a person or group of persons by which the debtor is con- 
trolled at that time; 


Related Provisions: 80.04(1) — Definition applies to s. 80.04; 256(6), (6.1) — 
Meaning of “controlled”. 


“distress preferred share” issued by a éctpotation means, at any 
time, a share issued after February 21, 1994 (other than a share is- 
sued pursuant to an agreement in writing entered into on or before 
that date) by the corporation that is a share described in paragraph 
(e) of the definition “term preferred share” in subsection 248(1) that 
would be a term preferred share at that time if that definition were 
read without reference to paragraphs (e) and (f); 

Related Provisions: 61.3(1)(b)D, 61.3(2)(b)D — Deduction of principal amount of 
distress preferred share in determining debt forgiveness reserve; 80.01(1)“distress pre- 


ferred share’”.— Definition applies to s. 80.01; 80.02(1)— Definition appliss to s. 
80.02; 80.03(1)(a) — Definition applies to s. 80.03. 


“eligible Canadian partnership” at any time means a Canadian 
partnership none of the members of which is, at that time, 


(a) a non-resident. owned. investment corporation, 

(b) a person exempt, because of subsection 149(1), from tax 
under this Part on all or part of the person’s taxable income, 
(c) a partnership, other than an eligible Canadian partnership, or 


(d) a trust, other than a trust in which no non-resident person and 
no person described in paragraph (a), (b) or (c) is beneficially 
interested; 


Related Provisions: 80.04(1) — Definition applies to s. 80.04; 102(1) — Canadian 
partnership. ' 


“excluded obligation” means an obligation issued by a debtor 
where 
(a) the proceeds from the issue of the obligation 


(i) were included in computing the debtor’s income or, but 
for the expression “other than a prescribed amount” in para- 
graph 12(1)(x), would have been so included, 


(ii) were deducted in computing, for the purposes of this Act, 
any balance of undeducted outlays, expenses or other 
amounts, or 


(iii) were deducted in computing the capital cost or cost 
amount to the debtor of any property of the debtor, 


(b) an amount paid by the debtor in satisfaction of the entire 


principal amount of the obligation would be included in the 


amount determined under paragraph 28(1)(e) or section 30 in re- 
spect of the debtor, 


(c) section 78 applies to the obligation, or 


(d) the principal amount of the obligation would, if this Act were 
read without reference to sections 79 and 80 and the obligation 
were settled without any amount being paid in satisfaction of its 
principal amount, be included.in computing the debtor’s income 
because of the settlement of the obligation; 


S. 80(1) for 


Related Provisions: 79(3)F(b)(iv) — Proceeds of disposition for debtor; 80(1)“for- 
given, amount’’B(j) — Debt-forgiveness rules do not apply, to principal.amount of ex- 
cluded obligation; 80(2)(a) — Debt forgiveness rules do not apply to obligation settled 
as consideration for share described in para. (c). 


“excluded property” means property of a non- on dee debtor that 
is treaty-protected property or that is not taxable Canadian property; 


Related Provisions: 111(9)— Losses ignored while taxpayer is non-resident. 


History: The definition “excluded property” in subsec. 80(1) amended by,.1999,\c. 22, 
s. 21, applicable to 1998 et.seg. The definition formerly read: 


“excluded property” ‘at any time means property of a non-resident debtor that 
would not be taxable Canadian property of the debtor x it were disposed of at 
that time by the debtor; i 


“excluded security” issued. by a corporation to a person as-consid- 
eration for the settlement of a’ debt means 


~ (a) a distress preferred share issued by the corporation to the 
person, or 


(b) a share issued by the’ corporation to the person under the 
terms of the debt; where the debt was a bond; debenture or note 
listed on a designated stock, exchange in Canada-and the terms 
for the conversion to the share were not established or substan- 
tially modified after the later of February 22, 1994 and the time 
that the bond, debenture or note was issued; 

History: Para. (b) of the definition “excluded security” in subsec. 80(1) amended to 


substitute “designated stock exchange” for “prescribed stock exchange” Py 2007,:¢:.35, 
s. 21, applicable after December 13, 2007. 


“forgiven amount” at any time in respect of a commercial obliga- 
tion issued by a debtor is the amount determined by the formula 


Af A-B 
where 


A is the lesser of the amount for which the obligation was issued 
and the principal amount of the obligation, and 


Bis the total of 


(a) the amount, if any, paid at that-time in satisfaction of the 
principal amount of the obligation, 


(b) the amount, if any, included under paragraph 6(1)(a) or 
subsection 15(1) in computing the income of any person be- 
cause of the settlement of the obligation at that time, 


(c) the amount, if any, deducted at that time under paragraph 
18(9.3)(f) in computing the forgiven amount in respect of the 
obligation, 

(d) the capital gain, if any, of the debtor resulting from the 
application of subsection 39(3) to the purchase at that time of 
the obligation by the debtor, 


(e) such portion of the principal amount of the obligation as 
relates to’‘an amount’ renounced under subsection 66(10), 
(10.1), (10.2) or (10.3) by the debtor, 


(f) any portion of the principal amount of the obligation that 
is included in the amount determined for A, B, C'or D in 
subsection 79(3) in respect of the debtor for the taxation year 
of the debtor that includes that time or for a proreding taxa- 
tion year, 


(g) the total of all amounts each of which is a forgiven 
amount at.a previous time that the obligation was deemed by 
subsection 80.01(8). or (9) to.have. been settled, 


(h) such portion of the principal amount of the obligation as 
can reasonably be considered to have been included under 
section 80.4 in computing the debtor’s income for a taxation 
year that includes that time or for a preceding taxation year, 


(i) where the debtor is a bankrupt at that time, the principal 
amount of the obligation, 

(j) such portion of the principal amount of the obligation as 
represents the principal amount of an excluded obligation, 


(k) where the debtor is a partnership and the obligation was, 
since the later of the creation of the partnership or the issue 
of the obligation, always payable to a member of the partner- 
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ship actively engaged, on a regular, continuous and substan- 
tial basis, in those activities of the partnership that are other 
than the financing of the partnership business, the principal 
amount of the obligation, and 


(1) the amount, if any, given at or before that time by the 

debtor to another person as consideration for the assumption 

by the other person of the obligation; 
Related Provisions: 6(15.1) — Meaning of “forgiven amount” for employee bene- 
fits; 15(1.21) — Meaning of “forgiven amount” for shareholder benefits; 80(2)(k) — 
Determination of forgiven amount where obligation denominated in foreign currency; 
80.01(1)“forgiven amount” — Application of definition to s. 80.01; 80.01(8)(b) — De- 
termination of forgiven amount on debt parking; 80.02(3)-(6) — Distress preferred 
share — determination of amount paid in satisfaction of principal; 80.03(1)(a) — Defi- 
nition applies to s. 80.03; 80.03(7)(b)(ii) — Deemed forgiven amount where amount 
designated after debt forgiveness; 80.04(1)— Definition applies’ to s. 80.04; 
80.04(4)(f) — Agreement to transfer forgiven amount; 87(2)(h.1) — Amalgama- 
tions — continuing corporation; 137.1(10) — Settlement of debts by deposit insurance 
corporation; 248(26) — Liability deemed to be obligation issued by debtor; 248(27) — 
Partial settlement of debt obligation; 257 — Formula cannot calculate to less than zero. 


1.T. Application Rules: 26(1.1) (debt outstanding since before 1972). 


Advance Tax Rulings: ATR-27: Exchange and acquisition of interests in capital 
properties through rollovers and winding-up (“butterfly”). 


I.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


“person” includes a partnership; 


Related Provisions: 80(15)(c) — Where commercial debt obligation issued by part- 
nership; 80.01(1)“person” — Definition applies to s. 80.01; 80.02(1) — Definition ap- 
plies to s. 80.02; 80.03(1)(a) — Definition applies to s. 80.03; 80.04(1) — Definition 
applies to s. 80:04. 


“relevant loss balance” at a particular time for a commercial obli- 
gation and in respect of a debtor’s non-capital loss, farm loss, re- 
stricted farm loss or net capital loss, as the case may be, for a partic- 
ular taxation year means the amount of such loss that would be 
deductible in computing the debtor’s taxable income or taxable in- 
come earned in Canada, as the case may be, for the taxation year 
that includes that time if 


(a) the debtor had sufficient incomes from all sources and suffi- 
cient taxable capital gains, 


(b) subsections (3) and (4) did not apply to reduce such loss at or 
after that time, and 


(c) paragraph 111(4)(a) and subsection 111(5) did not apply to 
the debtor, 


except that, where the debtor is a corporation the control of which 
was acquired at a previous time by a person or group of persons and 
the particular year ended before the previous time, the relevant loss 
balance at the particular time for the obligation and in respect of 
such loss for the particular year shall be deemed to be nil unless 


(d) the obligation was issued by the debtor before, and not in 
contemplation of, the acquisition of control, or 


(e) all or substantially all of the proceeds from the issue of the 
obligation were used to satisfy the principal amount of another 
obligation to which paragraph (d) or this paragraph would apply 
if the other obligation were still outstanding; 
Related Provisions: 80(15)(c)(iv)(B) — Application of para. (e) of definition where 
obligation issued by partnership; 80.04(4)(h)(ii) — Application of para. (e) of defini- 
tion on agreement to transfer forgiven amount; 139.1(18)— Holding corporation 


deemed not to acquire control of insurer on demutualization; 256(6)—(9) — Whether 
control acquired; 256(8) — Deemed acquisition of shares. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement). 

“successor pool” at any time for a commercial obligation and in 
respect of an amount determined in relation to a debtor means the 
portion of that amount that would be deductible under subsection 


66.7(2), (2.3), (3), (4) or (5), as the case may be, in computing the 
debtor’s income for the taxation year that includes that time, if 


(a) the debtor had sufficient incomes from all sources, 


(b) subsection (8) did not apply to reduce the amount so deter- 
mined at that time, 


(c) the year ended immediately after that time, and 


Income Tax Act, Part I, Division B 


(d) paragraphs 66.7(2. 3)(a), (4)(a) and (5)(a) were read without 
reference to the expressions “30% of’, “30% of’ and “10% of”, 
respectively, 


except that the successor pool at that time for the obligation is 
deemed to be nil unless 


(e) the obligation was issued by the debtor before, and not in 
contemplation of, the event described in paragraph .(8)(a), that 
gives rise to the deductibility under subsection 66.7(2), (2. 3), 
(3), (4) or (5), as the case may be, of all or part of that amount in 
computing the debtor’s income, or 


(f) all or substantially all of the proceeds from the 1 issue of the 
obligation were used to satisfy the principal amount of another 
obligation to which paragraph (e) or this paragraph would apply 
if the other obligation were still outstanding; 


Related Provisions: 80(15)(c)(iv)(B) — Application of para. (f) of definition where 
obligation issued by partnership; 80.04(4)(h)(ii) — Application of para. (f) of definition 
on agreement to transfer forgiven amount; 256(8) — Deemed acquisition of shares. 


History: The portion of the definition “successor pool” in subsec. 80(1) before para. 
(f) amended by 2001, c. 17, subsec. 58(1), applicable to taxation years that begin after 
2000. The portion formerly read: 


“successor pool” at any time for a commercial obligation and in respect of an 
amount determined in relation to a debtor means such portion of that amount as 
would be deductible under subsection 66.7(2), (3), (4) or (5), as the case may be, 
in computing the debtor’s income for the taxation year that includes that time, if 


(a) the debtor had sufficient incomes from all sources, 


' (b) subsection (8) did not apply to reduce the amount so determined at that 
time, 


(c) the year ended immediately after that time, and 


(d) paragraphs 66.7(4)(a) and (5)(a) were read without reference to the ex- 
pressions “30% of” and “10% of’, respectively, 


except that the successor pool at that time for the obligation shall be deemed to 
be nil unless 


(e) the obligation was issued by the debtor before, and not in contemplation 
of, the event described in paragraph (8)(a) that gives rise to the deductibility 
under subsection 66.7(2), (3), (4) or (5), as the case may be, of all or part of 
that amount in computing the debtor’s income, or 


“unrecognized loss” at a particular time, in respect of an obligation 
issued by a debtor, from the disposition of a property means the 
amount that would, but for subparagraph 40(2)(g)(ii), be a capital 
loss from the disposition by the debtor at or before the particular 
time of a debt or other right to receive an amount, except that where 
the debtor is a corporation the control of which was acquired before 
the particular time and after the time of the disposition by a person 
or group of persons, the unrecognized loss at the particular time in 
respect of the obligation is deemed to be nil unless 


(a) the obligation was issued by the debtor before, and not in 
contemplation of, the acquisition of control, or 


(b) all or substantially all of the proceeds from the issue of the 
obligation were used to satisfy the principal amount of another 
obligation to which paragraph (a) or this paragraph would apply 
if the other obligation were still outstanding. 


Related Provisions: 80(15)(c)(iv)(B) — Application of para. (b) of definition where 
obligation issued by partnership; 80.04(4)(h)(ii) — Application of para. (b) of defini- 
tion on agreement to transfer forgiven amount; 87(2)(1.21) — Amalgamations — con- 
tinuing corporation; 139.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 256(6)-(9)— Whether control acquired; 256(8) — 
Deemed acquisition of shares. 


History: The opening words of the definition “unrecognized loss” in subsec, 80(1) 
amended by 1998, c. 19, subsec. 111(1), applicable to taxation years that end after 
February 21, 1994. The opening words formerly read: 


“unrecognized loss” at a particular time, in respect of an obligation issued by a 
debtor, from the disposition of a property means the amount that would, but for 
subparagraph 40(2)(g)(ii), be a capital loss from the disposition at or before the 
particular time of a debt or other right to receive an amount, except that where 
the debtor is a corporation the control of which was acquired before the particu- 
lar time and after the time of the disposition by a person or group of persons, the 
unrecognized loss at the particular time in Tespect of the obligation shall be 
deemed to be nil unless 
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(2) Application of debt forgiveness rules — For the purposes 
of this section, P 


- (a) [when obligation settled] — an obligation issued by a 
debtor is settled at any time where the obligation is settled or 
extinguished at that time (otherwise than by way of a bequest or 
inheritance or as consideration for the issue of a share described 
in paragraph (b) of the definition “excluded security” in subsec- 
tion (1)); 

Related Provisions: 6(15) — Forgiveness -of debt owing by employee — taxable 
benefit; 15(1.2) — Forgiveness of debt owing by shareholder — taxable benefit; 
80.01(2)(a) — Application to s. 80.01; 80.01(3)-(9) — Deemed settlement. of debts; 
80.02(2)(c) — Meaning of “settled” for distress preferred share; 80.02(7)(a)— 
Deemed settlement where share ceases to be distress preferred share; 80.03(7)(b)(i) — 
Deemed settlement where amount designated; 80.04(3) — Application tos. 80.04; 
80.04(4)(e) — Deemed settlement on agreement to transfer forgiven amount. 
(b) [interest deemed to be obligation] — an amount of in- 
terest payable by a debtor in respect of an obligation issued by 
the debtor shall be deemed to be an obligation issued by the 
debtor that 


(i) has a principal amount, and ' 
(ii) was issued by the debtor for an amount, 


equal to the portion of the amount of such‘ interest that was de- 
ductible or would, but for subsection 18(2) or (3.1) or section 
21, have been deductible in computing the debtor’s income for a 
taxation year; 
Related Provisions: 6(15.1)(d), 15(1.21)(d) — 80(2)(b) ignored for-employee and 
shareholder benefit purposes; 80.01(2)(a) — Application to s. 80.01;.80.04(3) — Ap- 
plication to s. 80.04. 
(c) [ordering of rules] — subsections (3) to (5) and (7).to (13) 
apply in numerical order to the forgiven amount in respect of a 
commercial obligation; 
Related Provisions: 80(15) — Deduction by member of partnership; 80.04(4)(b) — 


Transfer of forgiven amount to related person after maximum designations; 248(27)(b), 
(c) — Partial settlement of debt deemed to be proportional to entire amount. 


(d) [applicable fraction] — the applicable fraction of the un- 
applied portion of a forgiven amount at any time in respect of an 
obligation issued by the debtor is in respect of a loss for any 
other taxation year!9, the fraction required to be used under sec- 
tion 38 for that year; 


(ec) [where applicable fraction reduces loss] — where an 
applicable fraction (as determined under paragraph (d)) of the 
unapplied portion of a forgiven amount is applied under subsec- 
tion (4) to reduce at any time a loss for a taxation year, the por- 
tion of the forgiven amount so applied shall, except for the pur- 
pose of reducing the loss, be deemed to be the quotient obtained 
when the amount of the reduction is divided by the applicable 
fraction; 


(f) [cumulative eligible capital] — where */s of the unapplied 
portion of a forgiven amount is applied under subsection (7) to 
reduce cumulative eligible capital, except for the purpose of re- 
ducing the cumulative eligible capital, the portion of the for- 
given amount so applied shall be deemed to be */ of the amount 
of the reduction; 


(g) [amount paid in satisfaction of debt] — where a corpo- 
ration issues a share (other than an excluded security) to a per- 
son as consideration for the settlement of a debt issued by the 
corporation and payable to the person, the amount paid in satis- 
faction of the debt because of the issue of the share is deemed to 
be equal to the fair market value of the share at the time it-was 
issued; 
Related Provisions: 51(1) — Conversion of convertible debt into shares. 


(g.1) [amount paid in satisfaction of debt] — where a debt 
issued by\a corporation and payable to a person is settled at any 
time, the amount, if any, that can reasonably be considered to be 
the increase, as a consequence of the settlement of the debt, in 
the fair market value of shares of the capital stock of the corpo- 
ration owned by the person (other than any shares acquired by 
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the person as consideration for the settlement of the debt) ‘is 
deemed to be an amount paid at that time in satisfaction of the 
debt; 


(h) [debt replaced with debt] — where any part of the con- 
sideration given by a debtor to another person for the settlement 
at any time of a particular commercial debt obligation issued by 
the debtor and payable to the other person consists of a new 
commercial debt obligation issued by the debtor°to the other 
person 


(i) an amount. equal to the principal amount of the new obli- 
gation shall be deemed to be paid by the debtor at that time, 
because of the issue of the new obligation, in satisfaction of 
the principal amount of.the particular obligation, and 


(ii) the new obligation shall be deemed to have been issued 
for an amount equal to the amount, if any, by which 


(A) the principal amount of the new obligation © 
exceeds 


(B) the amount, if any, by which the principal amount of 
the new obligation exceeds the amount for which the. par- 
ticular obligation was issued; 
Related Provisions: 40(2)(e.2) — Limitation on capital loss; 80(2)(1) — Where,debt 
replaced with debt to third party; 248(1)“principal amount” — Principal amount ex- 
cludes amounts payable on account of interest. 


1.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


(i) [multiple debts settled] — where 2 or more commercial 
obligations issued by a debtor are settled at the same time, those 
obligations shall be treated as if they were settled at different 
times in the order designated by the debtor in a prescribed form 
filed with the debtor’s return of income under this Part for the 
debtor’s taxation year that includes that time or, if the debtor 
does not so designate any such order, in the order designated by 
the Minister; 


Related Provisions: 220(3.21)(a) — Late filing, amendment or revocation of 
designation. 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time. 
(j) [“related” and “controlled”] — for the purpose of deter- 
mining, at any time, whether 2 persons are related to each other 
or whether any person is controlled by any other person, it shall 
‘be assumed that 


(i) each partnership and each trust is a corporation having a 
capital stock of a single class of voting shares divided into 
100 issued shares, 


(ii) each member of a partnership and each beneficiary under 
a.trust owned at that time the number of issued shares of that 
class that is equal to the proportion of 100 that 


(A) the fair market value at that time of the member’s in- 
terest in the partnership or the beneficiary’s interest in the 
trust, as the case may be 


is of 
(B) the fair market value at that time of all members’ in- 


terests in the partnership or all beneficiaries’ interests in 
the trust, as the case may be, and 


(iii) where a beneficiary’s share of the income or capital of a 
trust depends on the exercise by any person of, or the failure 
by any person to exercise, any discretionary power, the fair 
market value at any time of the beneficiary’s interest in the 
trust is equal to 


(A) where the beneficiary is not entitled to receive or oth- 
erwise obtain the use of any of the income or capital of 
the trust before the death after that time of one or more 
other beneficiaries under the trust, nil, and 


(B) in any other case, the total fair market value at that 
time of all beneficiaries’ interests under the trust; 


10Sic. The word “other” was inadvertently left over from an earlier draft and should be ignored — ed. 
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Related Provisions: 40(2)(e.1) — Application to stop-loss rule; 80.01(2)(a) — Ap- 
plication to s. 80.01; 80.04(3) — Application to s. 80.04. 


(k) [foreign currency obligation] — where an obligation is 
denominated in a currency (other than Canadian currency), the 
forgiven amount at any time in respect of the obligation shall be 
determined with reference to the relative value of that currency 
and Canadian currency at the time the obligation was issued; 
Related Provisions: 79(7) — Parallel rule re proceeds of disposition where property 
surrendered to creditor; 80.01(11) — Debt parking and statute-barred debt rules ig- 
nored where currency fluctuates; 261(2)(b) — 80(2)(k) overrides general currency con- 
version rules; 261(5)(c), (f)(i), 261(9)(b), 261(13)(b) Effect’ of functional currency 
reporting. 
(1) [debt replaced with debt to third party] — where an 
amount is paid in satisfaction of the principal amount of a partic- 
ular commercial obligation issued by a debtor and, as a conse- 
quence of the payment, the debtor is legally obliged to pay that 
amount to another person, the obligation to pay that amount to 
the other person shall be deemed to be a commercial obligation 
that was issued by the debtor at the same time and in the same 
circumstances as the particular obligation; 
Related Provisions: 80(2)(h) — Where debt replaced with new debt; 80.01(2)(a) — 
Application to s. 80.01. 


(m) [amount reducible only to zero] — for greater cer- 
tainty, the amount that can be applied under this section to re- 
duce another amount may not exceed that other amount; 


Related Provisions: 257 — Formulas cannot calculate to less than zero. 


(n) [Where debt owed by partnership] — except for the 
purposes of this paragraph, where 


(i) a commercial debt obligation issued by a debtor is settled 
at any time, 


(ii) the debtor is at that time a member of a partnership, and 


(ii) the obligation was, under the agreement governing the 
obligation, treated immediately before that time as a debt 
owed by the partnership, 


the obligation shall be considered to have been issued by the 
partnership and not by the debtor; 
Related Provisions: 80(2)(o) — Override rule where debtor jointly liable with 
others; 80(15) — Commercial debt obligation issued by partnership; 80.01(2)(a) — 
Application to s. 80.01; 80.04(3) — Application to s. 80.04. 


(o) [where joint liability for debt] — notwithstanding para- 
graph (n), where a commercial debt obligation for which a par- 
ticular person is jointly liable with one or more other persons is 
settled at any time in respect of the particular person but not in 
respect of all of the other persons, the portion of the obligation 
that can reasonably be considered to be the particular person’s 
share of the obligation shall be considered to have been issued 
by the particular person and settled at that time and not at any 
subsequent time; 


_ Proposed Amendment — 80(2)(0) 
(0) notwithstanding paragraph (n), if a commercial debt obli- 
gation, for which a particular person is liable with one or more 
other persons, is settled at any time in respect of the particular 
person but not in respect of all of the other persons, the portion 
of the obligation that can reasonably be considered to be the 
particular person’s share of the obligation shall be considered 
_ to have been issued by the particular person and settled at that 
_ time and not at any subsequent time; >> fe ya 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 204, will 
amend para. 80(2)(o) to read as above, to come into force on Royal Assent. 
Technical Notes (July 2010): See under 12(4). 


(p) [death of debtor] — a commercial debt obligation issued 
by an individual that is outstanding at the time of the indivi- 
dual’s death and settled at a subsequent time shall, if the estate 
of the individual was liable’ for the obligation immediately 
before the subsequent time, be deemed to have been issued by 
the estate at the same time and in the same circumstances as the 
obligation was issued by the individual; and 


Income Tax Act, Part. I, Division B 


Related Provisions: 80(2)(q) — Where debt settled within 6 months of death. 


(q) [death of debtor] — where a commercial debt obligation 
issued by an individual would, but for this paragraph, be settled 
at any time in the period ending 6 months after the death of an 
individual (or within such longer period as is acceptable to the 
. Minister and the estate of the individual) and the estate of the 
individual was liable immediately before that time for the 
obligation 


(i) the obligation shall be deemed to have been settled at the 
beginning of the day on which the individual died and not at 
that time, 


‘ (ii) any amount paid at that time by the estate in satisfaction 
of the principal amount of the obligation shall be deemed to 
have been paid at the beginning of the day on which the indi- 

- vidual died, | nT 
(iii) any amount given by the estate at or before that time to 
another person as consideration for assumption by the other 
person of the obligation shall be deemed to have been given 
at the beginning of the day on which the individual died, and 


(iv) paragraph (b) shall not apply in respect of the settlement 
to interest that accrues within that period, 


except that this paragraph does not apply in circumstances in 
which any amount is because of the settlement included under 
paragraph 6(1)(a) or subsection 15(1) in computing the income 
of any person or in which section 79 applies in respect of the 
obligation. 
Related Provisions: 6(15.1)(d), 15(1.21)(d) — 80(2)(q) ignored for employee and 
shareholder benefit purposes; 80(2)(p) — Where debt not settled within 6 months of 
death. 
History: Para. 80(2)(d) amended by 2001, c. 17, subsec. 58(2), applicable to taxation 
years that end after February 27, 2000. The para. formerly read: 


(d) [applicable fraction] — the applicable fraction of the unapplied portion of a 
forgiven amount at any time in respect of an obligation issued by a debtor is 


(i) in respect of a loss for a taxation year that ends after 1989, 4/4, 
(ii) in respect of a loss for a taxation year that ended before 1988, '/2, and 


(iii) in respect of a loss for any other taxation year, the fraction required to 
be used under section 38 for that year; 


Para. 80(2)(g) amended and para. (g.1) added by 1998, c. 19, subsec. 111(2), applicable 
to taxation years that end after February 21, 1994. Para. (g) formerly read: 
(g) the amount paid in satisfaction of a debt issued by a corporation and payable 
to a person shall 
(i) where any part of the consideration given to the person for the settlement 


of the debt consists of a share (other than an excluded security) issued by the 
corporation to the person, be deemed to be equal to the total of 


(A) the fair market value of the share at the time it was issued, and 


(B) the amount, if any, that can reasonably be considered to be the in- 
crease, as a consequence of the settlement of the debt, in the fair market 
value of other shares of the capital stock of the corporation owned by 
the person, and 


(ii) in any other,case, be deemed to include the amount described in clause 


(i)(B); 


(3) Reductions of non-capital losses — Where a commercial 
obligation issued by a debtor is settled at any time, the forgiven 
amount at that time in respect of the obligation shall be applied to 
reduce at that time, in the following order, 


(a) the debtor’s non-capital loss for each taxation year that ended 
before that time to the extent that the amount so applied 


(i) does not exceed the amount (in subsection (4) referred to 
as the debtor’s “ordinary non-capital loss at that time for the 
year’) that would be the relevant loss balance at that time for 
the obligation and in respect of the debtor’s non-capital: loss 
for the year if the description of E in the definition ‘“non- 
capital loss” in subsection 111(8) were read without refer- 
ence to the expression “the taxpayer’s allowable business in- 
vestment loss for the year”, and 


(ii) does not, because of this subsection, reduce the debtor’s 
non-capital loss for a preceding taxation year; 
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(b) the debtor’s farm loss: for each taxation year that ended 
‘before that time; to the extent that the amount so applied 


(i) does not exceed the amount that is the relevant loss bal- 
ance at that time for the obligation and in respect of the 
debtor’s farm loss for the year; and 


(ii) does not, because of this subsection, reduce the debtor’s 
farm loss for a preceding taxation year; and 


(c) the debtor’s restricted farm loss for each taxation year that 
ended before that time, to the extent that the amount’ so applied 


(i) does not exceed the amount that'is the relevant loss bal- 
ance at that time for the obligation and in respect of the 
debtor’s restricted farm loss for the year, and 


(ii) does not, because of this subsection, reduce the debtor’s 
restricted farm loss for a preceding taxation year. 
Related Provisions: 31(1.1)(b) — Reduction in restricted farm loss; 80(2)(c) — 
Order of application of rules; 80(2)(m) — Reduction cannot exceed the amount of 
losses; 80(4)(a) —Reduction of allowable’ business investment’ loss’ carryforward; 
111(8)“farm loss”’C — Reduction in farm loss; 111(8)“non-capital loss’D.2\—= Reduc- 
tion'in non-capital loss. 


(4) Reductions of capital losses — Where a commercial obli- 
gation issued by a debtor is settled at any time, the applicable frac- 
tion of the remaining unapplied portion of a forgiven amount at that 
time in respect of the obligation shall»be apphied to. reduce ‘at that 
time, in the following, order, 


(a) the debtor’s non-capital loss for each taxation year that ended 
before that time to the extent that the amount so applied 


(i) does ‘not exceed the amount, if any, by which 


(A) the relevant loss balance at that time for the obliga- 
tion and in respect of the debtor’s non-capital loss for the 
year 


exceeds 


(B) the: debtor’s ordinary non-capital loss (within the 
meaning assigned by Subjpakde capi BAG) at that time 
for the year, and 


(ii) does not, because of this subsection, reduce the debtor’s 
non-capital loss for a preceding taxation year; and © © 


(b) the debtor’s net capital loss for each taxation year that ended 
before that time, to the extent that the amount so, applied 


(i) does not exceed the relevant loss balance at that time for 
» the obligation and in respect of the debtor’s net capital loss 
.. for the year, and 


(ii) does not, because of this cased, reduce the debtor’ s 
net capital loss for a preceding taxation year. 
Related Provisions: 80(2)(c) — Order of application of rules; 80(2)(e) — Determi- 
nation of applicable, fraction; 80(2)(m) — Reduction cannot. exceed the, amount of 
losses; 111(8)‘‘net. capital loss”D — Reduction in net capital loss; .111(8)“non-capital 
loss” D,2 — Reduction in non-capital loss. 


(5) Reductions with respect to depreciable Patni — 
Where a commercial obligation issued by a debtor is settled at any 
time, the remaining unapplied portion of the forgiven, amount at that 
time in respect of the obligation shall be applied,.in such manner as 
is designated by the debtor in a prescribed form, filed with the 
debtor’s return of income-under this Part for the taxation year that 
includes that time, to reduce immediately after that time the follow- 
ing amounts: 


(a) the capital cost to the debtor of a depreciable property that is 
owned by the debtor immediately after ‘that ‘time; and 


(b) the undepreciated capital cost to the debtor of depreciable 
property of a prescribed class immediately after that time. 


Related Provisions: 13(7.1)(g) — Reduction in capital cost of depreciable property; 
13(21)“undepreciated - capital’ cost”E.1 — Reduction in undepreciated capital cost; 
80(2)(c) — Order of application of rules; 80(2)(m)— Reduction cannot exceed the 
capital cost or UCC; 80(6) —Restriction with respect to. depreciable» property; 
80(13)D(a) — Income inclusion of remaining balance; 80(16) — Designation by CRA 
where debtor fails to designate; 80.04(4)(b) — Transfer of forgiven amount after maxi- 
mum designations; 96(3)— Designation by members of partnership; 220(3.21)(a) — 
Late filing, amendment or revocation of designation. 
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Regulations: 1105 (prescribed classes of depreciable property); 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Designation of forgiven amount by the 
debtor — subsecs. 80(5) to 80(11). 


(6) Restriction with respect to depreciable property — 
Where a commercial eplgaton issued by a debtor is settled at any 
time, 


(a) an amount may be Alicea under subsection (5) to reduce, 
immediately after that time, the capital cost to the debtor of a 
depreciable property of a prescribed class only to the extent that 


(i) the undepreciated capital cost to the debtor of depreciable 
property of that class at that time 


exceeds 


(ii), the total of all other reductions immediately after that 
time to that undepreciated capital. cost; and 


(b)'an.amount may be applied under subsection (5) to reduce, 
immediately after that time, the capital cost ‘to the debtor of a 
depreciable property (other than a depreciable property of a pre- 
scribed class) only to the extent that 


(i) the capital cost to the debtor of the property at.that time 
exceeds 


(ii) the amount»that was allowed. to the debtor before that 
time under Part XVII of the Income Tax Regulations in re- 
spect of the property. 

Regulations: 1105. (prescribed classes of depreciable property). 


(7) Reductions of cumulative eligible capital — Where a 
commercial obligation issued by a debtor is settled at any time, 7/4 
of the remaining unapplied portion of the forgiven amount at that 
time in respect: of the obligation shall be applied (to the extent des- 
ignated in a prescribed form filed with the debtor’s return of income 
under this Part for the taxation year that includes that time) to re- 
duce immediately after that time the cumulative eligible capital of 
the debtor in respect of each business of the debtor (or, where the 
debtor is: at that time non-resident, in respect of each business. car- 
ried on‘in Canada by the debtor). 

Related Provisions: 14(5)‘cumulative eligible capital” F:P.1 — Reduction in cumu- 
lative eligible capital; 80(2)(c) — Order of application of rules; 80(2)(f) — Rule where 
cumulative eligible capital reduced; 80(2)(m) — Reduction cannot exceed the amount 
of cumulative eligible capital; 80(13)D(a) — Income inclusion of remaining balance; 
80(16) — Designation by CRA where debtor fails to designate; 80.04(4)(b) — Transfer 
of forgiven amount after maximum designations; 220(3.21)(a) — Late filing, amend- 
ment or revocation of designation; 253 — Extended meaning of carrying on business in 
Canada. 


Forms: 12153: Designation under para. 80(2)(i) when two'‘or more commercial obli- 
gations are settled at the same time; T2154: Designation of forgiven amount by the 
debtor — subsecs. 80(5) to 80(11). 


(8) Reductions. of resource expenditures — Where a com- 
mercial obligation issued by a debtor is settled at any time, the re- 
maining unapplied portion of the forgiven amount at that time in 
respect of the obligation shall be applied (to the extent designated in 
a prescribed form filed with the debtor’s return of income under this 
Part for the taxation year that includes that time) to reduce immedi- 
ately after that time the following amounts: 


(a) where the debtor is a corporation resident in Canada through- 
out that year, each particular amount.that would be determined 
in respect of the debtor under paragraph 66.7(2)(a), (2.3)(a), 
(3)(a),. (4)(a). or. (5)(a) if paragraphs .66.7(2.3)(a), (4)(a). and 
(5)(a), were read without reference tothe expressions “30% of’, 
“30%, of’ and “10% of’, respectively, as a consequence of the 
acquisition of control of the debtor by a person or group of per- 
sons, the debtor ceasing to be.exempt from tax under this Part on 
its. taxable income or the acquisition of properties. by the debtor 
by way of an amalgamation or merger, where the amount so ap- 
plied does not exceed. the successor pool immediately, after that 
time for.the obligation and in respect of the particular amount; 


(b) the cumulative Canadian exploration expense (within the 
meaning assigned by subsection 66.1(6)) of the debtor; 
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(c) the cumulative Canadian development expense (within the 
meaning assigned by subsection 66.2(5)) of the debtor; 


(d) the cumulative Canadian oil and gas property expense 
(within the meaning assigned by subsection 66.4(5)) of the 
debtor; 


(e) the total determined under paragraph 66(4)(a) in respect of 
the debtor, where 


(i) the debtor is resident in Canada throughout that year, and 


(ii) the amount so applied does not exceed such portion of 
the total of the debtor’s foreign exploration and development 
expenses (within the meaning assigned by subsection 66(15)) 
as were incurred by the debtor before that time and would be 
deductible under subsection 66(4) in computing the debtor’s 
income for that year if the debtor had sufficient income de- 
scribed in subparagraph 66(4)(b)(ii) and if that year ended at 
that time; and 


(f) the cumulative foreign resource expense (within the meaning 
assigned by subsection 66.21(1)) of the debtor in respect of a 
country. 


Related Provisions: 66(4)(a)(iii) — Reduction in claim for FEDE; 66.1(6)‘‘cumula- 
tive Canadian exploration expense”J.1 — Reduction in CCEE; 66.2(5)“cumulative Ca- 
nadian development expense’”M.1 — Reduction in CCDE; 66.21(1)“cumulative for- 
eign resource expense”l; 66.4(5)“cumulative Canadian oil and gas_ property 
expense”I.1 — Reduction in CCOGPE; 66.7(2)(a)(ii), 66.7(3)(a)(ii), 66.7(4)(a)(iv), 
66.7(5)(a)(iii) — Reductions in successor pools; 80(2)(c) — Order of application of 
rules; 80(2)(m)— Reduction cannot exceed resource expenditures reduced; 
80(13)D(a) — Income inclusion of remaining balance; 80(16) — Designation by CRA 
where debtor fails to designate; 80.04(4)(b) — Transfer of forgiven amount after maxi- 
mum designations; 139.1(18) — Holding corporation deemed not to acquire control of 
insurer on demutualization; 220(3.21)(a) — Late filing, amendment or revocation of 
designation; 256(6)—(9) — Whether control acquired. 


History: Para. 80(8)(a) amended by 2001, c. 17, subsec. 58(3), applicable to taxation 
years that begin after 2000. The para. formerly read: 


(a) where the debtor is a corporation resident in Canada throughout that year, 
each particular amount that would be determined in respect of the debtor under 
paragraph 66.7(2)(a), (3)(a), (4)(a) or (5)(a) if paragraphs 66.7(4)(a) and (5)(a) 
were read without reference to the expressions “30% of” and “10% of”, respec- 
tively, as a consequence of the acquisition of control of the debtor by a person or 
group of persons, the debtor ceasing to be exempt from tax under this Part on its 
taxable income or the acquisition of properties by the debtor by way of an amal- 
gamation or merger, where the amount so applied does not exceed the successor 
pool immediately after that time for the obligation and in respect of the particular 
amount; 


Para. 80(8)(f) added by the said c. 17, subsec. 58(4), applicable to taxation years that 
begin after 2000. 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Designation of forgiven amount by the 
debtor — subsecs. 80(5) to 80(11). 


(9) Reductions of adjusted cost bases of capital proper- 
ties — Where a commercial obligation issued by a debtor is settled 
at any time and amounts have been designated under subsections 
(5), (7) and (8) to the maximum extent permitted in respect of the 
settlement, subject to subsection (18) 


(a) the remaining unapplied portion of the forgiven amount at 
that time in respect of the obligation shall be applied (to the ex- 
tent designated in a prescribed form filed with the debtor’s re- 
turn of income under this Part for the taxation year that includes 
that time) to reduce immediately after that time the adjusted cost 
bases to the debtor of capital properties (other than shares of the 
capital stock of corporations of which the debtor is a specified 
shareholder at that time, debts issued by corporations of which 
the debtor is a specified shareholder at that time, interests in 
partnerships that are related to the debtor at that time, deprecia- 
ble property that is not of a prescribed class, personal-use 
properties and excluded properties) that are owned by the debtor 
immediately after that time; 


Income Tax Act, Part I, Division B 


(b) an amount may be applied under this subsection to reduce, 
immediately after that time, the capital cost to the debtor of a 
depreciable property of a prescribed class only to the extent that 


(i) the capital cost immediately after that time to the debtor 
of the property (determined without reference to the settle- 
ment of the obligation at that time) 


exceeds 


(ii) its capital cost immediately after that time to the debtor 
for the purposes of paragraphs 8(1)() and (p), sections 13 
and 20 and any regulations made for the purpose of para- 
graph 20(1)(a) (determined without reference to the settle- 
ment of the obligation at that time); and 


(c) for the purposes of paragraphs 8(1)(j) and (p), sections 13 
and 20 and any regulations made for the purpose of paragraph 
20(1)(a), no amount shall be considered to have been applied 
under this subsection. 
Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Order of applica- 
tion of rules; 80(2)(m) — Reduction cannot exceed the ACB; 80(10), (11) — Reduc- 
tion of ACB of certain shares, debt and partnership interests; 80(13)D(a) — Income 
inclusion of remaining balance; 80(16) — Designation by CRA where debtor fails to 
designate; 80(18) — Limitation on designation by partnership; 80.04(4)(b) — Transfer 
of forgiven amount after maximum designations; 96(3) — Designation by partners; 
220(3.21)(a) — Late filing, amendment or revocation of designation. 
Regulations: 1105 (prescribed classes of depreciable property). 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Designation of forgiven amount by the 
debtor — subsecs. 80(5) to 80(11). 


(10) Reduction of adjusted cost bases of certain shares 
and debts — Where a commercial obligation issued by a debtor is 
settled at any time in a taxation year and amounts have been desig- 
nated by the debtor under subsections (5), (7), (8) and (9) to the 
maximum extent permitted in respect of the settlement, subject to 
subsection (18) the remaining unapplied portion of that forgiven 
amount shall be applied (to the extent that it is designated in a pre- 
scribed form filed with the debtor’s return of income under this Part 
for the year) to reduce immediately after that time the adjusted cost 
bases to the debtor of capital properties, owned by the debtor imme- 
diately after that time, that are shares of the capital stock of corpo- 
rations of which the debtor is a specified shareholder at that time 
and debts issued by corporations of which the debtor is a specified 
shareholder at that time (other than shares of the capital stock of 
corporations related to the debtor at that time, debts issued by cor- 
porations related to the debtor at that time and excluded properties). 
Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Order of applica- 
tion of rules; 80(2)(m) — Reduction cannot exceed the ACB; 80(11) — Reduction of 
ACB of certain shares, debt and partnership interests; 80(13)D(a) — Income inclusion 
of remaining balance; 80(16) — Designation by CRA where debtor fails to designate; 
80(18) — Limitation on designation by partnership; 80.04(4)(b) — Transfer of for- 
given amount after maximum designations; 96(3)— Designation by partners; 
220(3.21)(a) — Late filing, amendment or revocation of designation. 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time, T2154: Designation of forgiven amount by the 
debtor — subsecs. 80(5) to 80(11). 


(11) Reduction of adjusted cost bases of certain shares, 
debts and partnership interests — Where a commercial obli- 
gation issued by a debtor is settled at any time in a taxation year and 
amounts have been designated by the debtor under subsections (5), 
(7), (8), (9) and (10) to the maximum extent permitted in respect of 
the settlement, subject to subsection (18) the remaining unapplied 
portion of that forgiven amount shall be applied (to the extent that it 
is designated in a prescribed form filed with the debtor’s return of 
income under this Part for the year) to reduce immediately after that 
time the adjusted cost bases to the debtor of 


(a) shares and debts that are capital properties (other than ex- 
cluded properties and properties the adjusted cost bases of which 
are reduced at that time under subsection (9) or sald of the 
debtor immediately after that time; and 


(b) interests in partnerships that are related to the debtor at that 
time that are capital properties (other than excluded a: iproperties) 
of the debtor immediately after that time. 
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Related Provisions: 53(2)(g.1) — Reduction in ACB; 80(2)(c) — Order of applica- 
tion of rules; 80(2)(m) — Reduction cannot. exceed the ACB; 80(13)B(a) — Income 
inclusion where reductions. in ACB are excessive; 80(16) — Designation by CRA 
where debtor fails to designate; 80(18) — Limitation, on designation by partnership; 
80.03 — Gains on subsequent dispositions; 96(3)— Designation by partners; 
220(3.21)(a) — Late filing, amendment or revocation of designation. 


Forms: T2153: Designation under para. 80(2)(i) when two or more commercial obli- 
gations are settled at the same time; T2154: Designation of forgiven amount»by the 
debtor — subsecs.. 80(5) to. 80(11). 


(12) Capital gain where current year capital loss — Where a 
commercial obligation issued by a debtor (other than a partnership) 
is settled at any time in a taxation year and amounts have been des- 
ignated by the debtor under subsections (5), (7), (8) and (9) to the 
maximum extent permitted in respect of the settlement, 


(a) the debtor‘shall be deemed to have a capital gain for the year 
from the disposition of capital property (or, where the debtor is 
non-resident at the end of the year, taxable Canadian property), 
equal to the lesser of 


(i) the remaining unapplied portion of the forgiven amount at 
that time in respect of the obligation, and 


(ii) the amount, if any, by which the total of 


(A) all of the debtor’s capital losses for the year from the 
dispositions of properties (other than listed personal 
properties and excluded properties), and 


(B) twice the amount that would, because of subsection 
88(1.2), be deductible under paragraph 111(1)(b) in com- 
puting the debtor’s taxable income for the year, if the 
debtor had sufficient income and taxable. capital gains for 
the year, 


exceeds the total of 


(C) all of the debtor’s capital gains for the year from the 
dispositions. of such properties (determined without refer- 
ence to this subsection), and 


(D) all amounts each of which is an amount.deemed by 
this subsection to be.a capital gain of the debtor for the 
year as a consequence of the application of this subsec- 
tion to other commercial obligations settled before that 
time; and 


(b) the forgiven amount at that time in respect of the obligation 
shall be considered to have been applied under this subsection to 
the extent of the amount deemed by this subsection to be a capi- 
tal gain of the debtor for the year as a consequence of the appli- 
cation of this subsection to the settlement of the obligation at 
that time. 

Related Provisions: 80(2)(c) — Order of application of rules. 


History: Cl. 80(12)(a)(ii)(B) amended by 2001, c. 17, subsec. 58(5) to replace the 
expression “4/3 of’ with the word “twice”, applicable to taxation years that end after 
February 27, 2000 except that, for a taxation year of a debtor that includes February 28, 
2000 or October 17, 2000, or began after February 28, 2000 and ended before October 
17, 2000, the reference to the word “twice” shall be read as a reference to the expres- 
sion “the fraction that is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c. 17, that applies to the debtor for the year, multiplied by”. 


(13) Income inclusion — Where a commercial obligation issued 
by a debtor is settled at any time in a taxation year, there shall be 
added, in computing the debtor’s income for the year from the 
source in connection with which the obligation was issued, the 
amount determined by the formula 


(A+B-—C-—D)xE 
where 


A_ is the remaining unapplied portion of the forgiven amount at that 
time in respect of the obligation, 


B -is the lesser. of 


(a) the total of all amounts designated under subsection (11) 
by the debtor in respect of the settlement of the obligation at 
that time, and 


(b) the residual balance at that time in respect of the settle- 
ment of the obligation, 
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C is the total of all amounts each of which is an amount specified 
in an agreement filed under section 80.04 in respect of the settle- 
ment of the obligation at that time, 


D is 


(a) where the debtor has designated amounts under subsec- 
tions (5), (7), (8), (9) and (10) to the maximum extent permit- 
ted in respect of the settlement, the amount, if any; by which 


(i) the total of all amounts each of which is an unrecog- 
nized loss at that time, in respect of the obligation, from 
the disposition of a property 


exceeds 


(ii) twice the total of all amounts each of which is an 
amount by which the amount determined before that time 
under this subsection in respect of a settlement of an obli- 
gation issued by the debtor has been reduced because of 
an amount determined under this, paragraph, and 


(b) in any other case, nil, and 
E is 
(a) where the debtor is a partnership, 1, and 


(b) in any other case, 1/2. 


Related Provisions: 4(1) — Income from a source; 6(15) — Income inclusion on 
forgiveness of debt owing by employee; 12(1)(z.3) — Inclusion into income from busi- 
ness or property; 28(1)(d) — Inclusion in farming or fishing income when using cash 
method; 61.2—61.4 — Reserves to offset amount included under 80(13); 66.7(1)(b)(iii), 
66.7(2)(b)(iv), 66.7(3)(b) (iii), * 66.7(4)(b) (iii), . 66.7(5)(b) (iii) — Resource expendi- 
tures — reduction in. successor : pools; ~80(2)(c) — Order,-of application of rules; 
80(14) — Determination of residual balance; 80(16) — Designation by CRA to reduce 
reserve under 61.2; 80.04(8) — Where corporations become related in order to transfer 
forgiven amount; 95(1)“foreign accrual property income” A.1 — ‘3 inclusion in’ FAP, 
137.1010) — Settlement of debits by deposit insurance corporation; 257 — Formula 
cannot calculate to less than zero. 

History: Subpara. (a)(ii) of the description of D in subsec. 80(13) amended by 2001, c. 
17, subsec. 58(6), to replace the expression “4/3 of” with the word “twice”, applicable 
to taxation years that end after February 27, 2000 except that, for a taxation year of a 
debtor that includes February 28, 2000 or October 17, 2000, or began after February 
28, 2000,and ended before October 17, 2000, the reference to the word “twice” shall be 
read as a reference to the expression “the fraction that is the reciprocal of the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the debtor for the year, multi- 
plied by”. 

Para: (b) of the description of E in subsec. 80(13) amended by the said c. 17, subsec. 
58(7), to replace the number “0.75” with the fraction:“1/2”, applicable to taxation years 
that end after February 27, 2000 except that, for a taxation year of a debtor that in- 
cludes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the reference to the fraction “1/2” shall be read as a 
reference to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
debtor for the year. 

Para. (b) of the description of B in subsec. 80(13) amended by 1998, c. 19, subsec. 
111(3), applicable to taxation years that end after February 21, 1994: The para. for- 
merly. read: 


(b) the total of 


(i) the residual balance at that time in respect of the settlement of the obliga- 
tion, and 


(ii) the amount, if any, by which the amount determined for C in respect of 
the settlement exceeds the amount determined for A in respect of the 
settlement, 


Interpretation Bulletins: See list)at end of s. 80. 

Information Circulars: See list at end of s. 80. 

Advance Tax Rulings: ATR-27: Exchange and acquisition of interests in capital 
properties through rollovers and winding-up (“butterfly”’). 


(14) Residual balance — For the purpose of subsection (13), the 
residual balance at any time in a taxation year in respect of the set- 
tlement of a particular commercial obligation issued by a debtor is 
the amount, if any, by which = 


(a) the gross tax attributes of directed persons at that time in 
respect of the debtor 


exceeds the total of 


(b) the value of A in subsection (13) in respect of the settlement 
of the particular obligation at that time, 


S. 80(14)(c) 


(c) all amounts each of which is 


(i) the amount, if any, by which the value of A in subsection 
(13) in respect of a settlement before that time and in the year 
of a commercial obligation issued by the debtor exceeds the 
value of C in that subsection in respect of the settlement, 


(ii) the value of A in subsection (13) in respect of a settle- 
ment of a commercial obligation that is deemed by paragraph 
80.04(4)(e) to have been issued by a directed person in re- 
spect of the debtor because of the filing of an agreement 
under section 80.04 in respect of a settlement before that 
time and in the year of a commercial obligation issued by the 
debtor, or 


(iii) the amount specified in an agreement (other than an 
agreement with a directed person in respect of the debtor) 
filed under section 80.04 in respect of the settlement before 
that time and in the year of a commercial obligation issued 
by the debtor, and 


(d) all amounts each of which is an amount in respect of a settle- 
ment at a particular time before that time and in the year of a 
commercial obligation issued by the debtor equal to the least of 


(i) the total of all amounts designated under subsection (11) 
in respect of the settlement, 


(ii) the residual balance of the debtor at the particular time, 
and 


(iii) the amount, if any, by which the sum of the values of A 
and B in subsection (13) in respect of the settlement exceeds 
the value of C in that subsection in respect of the settlement. 


Related Provisions: 80(14.1) — Meaning of “gross tax attributes”. 


History: Subsec. 80(14) amended by 1998, c. 19, subsec. 111(4), applicable to taxa- 
tion years that end after February 21, 1994. The subsec. formerly read: 


(14) For the purpose of subsection (13), the residual balance at any time in a 
taxation year in respect of the settlement of a particular commercial obligation 
issued by a debtor is the amount, if any, by which the total of 


(a) all amounts each of which is an amount that would be applied under any 
of subsections (3) to (10) and (12) in respect of the settlements of separate 
commercial obligations issued by directed persons at that time in respect of 
the debtor if 


(i) those obligations were issued at that time by those directed persons 
and were settled immediately after that time, 


(ii) an amount equal to the forgiven amount at that time in respect of the 
particular obligation were the forgiven amount immediately after that 
time in respect of each of those obligations, 


(iii) amounts were designated under subsections (5), (7), (8), (9) and 
(10) by those directed persons to the maximum extent permitted in re- 
spect of the settlement of each of those obligations, and 


(iv) no amounts were designated under subsection (11) by any of those 
directed persons in respect of the settlement of any of those obligations, 
and 


(b) where the debtor is a partnership, all amounts each of which is '/s of an 
amount deducted because of paragraph (c) or (d) in computing the residual 
balance at that time in respect of the settlement of the particular obligation, 


exceeds the total of 


(c) all amounts each of which is “4 of the amount that would be included 
under subsection (13) in computing the debtor’s income for the year in re- 
spect of the settlement at or before that time of a commercial obligation is- 
sued by the debtor if the amounts determined for B and D in subsection (13) 
were nil, 


(d) all amounts each of which is 4 of an amount that would, if the amount 
determined for D in subsection (13) were nil, be included under subsection 
(13) in computing the income of any of those directed persons in respect of 
the settlement of an obligation that is deemed by paragraph 80.04(4)(e) to 
have been issued by the directed person because of the filing of an agree- 
ment under section 80.04 in respect of the settlement at or before that time 
and in the year of a commercial obligation issued by the debtor, 


(e) all amounts each of which is an amount specified in an agreement (other 
than an agreement with any of those directed persons) filed under section 
80.04 in respect of the settlement at or before that time and in the year of a 
commercial obligation issued by the debtor, and 
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(f) all amounts each of which is the lesser of xf 
(i) the total of all amounts designated under subsection (11) in respect of 
the settlement before that time and in the year of sige < commercial 
obligation issued by' the debtor, and 9 


(ii) the residual balance of the debtor at that previous time. 


(14.1) Gross tax attributes — The gross tax attributes ee di: 
rected persons at any time in respect of a debtor means the total of 
all amounts each of which is an amount that would be applied under 
any of subsections (3) to (10) and (12) in respect of a settlement of 
a separate commercial obligation (in this subsection referred to as a 
“notional obligation”) issued by directed persons at that time in re- 
spect of the debtor if the following assumptions were made: 


(a) a notional obligation was issued immediately before that 
time by each of those directed persons and was, settled at that 
time; 

(b) the forgiven amount at that time in respect of each of those 
notional obligations was equal to the total of all amounts each of 
which is a forgiven amount at or before that time and in the year 
in respect of a commercial obligation issued by. the debtor; 


(c) amounts were designated under subsections (5), (7), (8), (9) 

_and (10) by each of those directed persons to the maximum ex- 
tent permitted in respect of the settlement of each of those no- 
tional obligations; and 


(d) no amounts were designated under subsection (11) by any of 
those directed persons in respect of the settlement of any of the 
notional obligations. 


History: Subsec. 80(14.1) added by 1998, c. 19, subsec. 111(4), applicable to taxation 
years that end after February 21, 1994. 


(15) Members of partnerships — Where a commercial debt ob- 
ligation issued by a partnership (in this subsection referred to as the 
“partnership obligation”) is settled at any time in a fiscal period of 
the partnership that ends in a taxation year of a member of the 
partnership, 


(a) the member may deduct, in computing the member’s income 
for the year, such amount as the member claims not exceeding 
the relevant limit in respect of the partnership obligation; 


(b) for the purpose of paragraph (a), the relevant limit in respect 
of the partnership obligation is the amount that would be in- 
cluded in computing the member’s income for the year as a con- 
sequence of the application of subsection (13) and section 96 to 
the settlement of the partnership obligation if the partnership had 
designated amounts under subsections (5), (7), (8), (9) and (10) 
to the maximum extent permitted in respect of each obligation 
settled in that fiscal period and if income arising from the appli- 
cation of subsection (13) were from a source of income separate 
from any other sources of partnership income; and 


(c) for the purposes of this section and section 80.04, 


(i) the member shall be deemed to have issued a commercial 
debt obligation that was settled at the end of that fiscal 
period, 


(ii) the amount deducted under paragraph (a) in respect of the 
partnership obligation in computing the member’s income 
shall be treated as if it were the forgiven amount at the end of 
that fiscal period in respect of the obligation referred to in 
subparagraph (i), 

(iii) subject to subparagraph (iv), the obligation referred to in 
subparagraph (i) shall be deemed to have been issued at the 
same time at which, and in the same circumstances in which, 
the partnership obligation was issued, 


(iv) where the member is a corporation the control of which 

was acquired at a particular time that is before the end of that 

fiscal period and before the corporation became a member of 

the partnership and the partnership Serius ty was issued 
_ before the particular time, 


(A) subject to the application of thid sabpatiaglagh to an 
acquisition of control of the corporation after ithe particu- 
lar time and before the end of that fiscal period, the obli- 
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gation referred to in subparagraph (i) shall be deemed to 
have been issued by the member after the particular time, 
and 


(B) paragraph (e) of the definition “relevant loss balance” 
in subsection (1), paragraph (f) of the definition “succes- 
sor pool” in that subsection and paragraph (b) of the defi- 
nition “unrecognized loss” in that subsection do not apply 
in respect of that acquisition of:control, and 


(v) the source in connection with which the obligation re- 
ferred to in subparagraph (i) was issued shall be'deemed to 
be the source in connection with which the partnershap. obli- 
gation was issued. 


Related Provisions: 4(1)— Income from'a source; 20(1)(uu) — Deduction for 
amount allowed under para. 80(15)(a); 61.2:A(b) — Effect of para. 80(15)(a): on re- 
serve for individuals; 61.2:A(b), 61:3(1)(a)(ii),, 61.3(2)(a)(ii), 61:4(a) AG) — Reserve 
in respect of debt forgiven; 80(1),— “Person” includes a partnership; 80(2)(n) —Com- 
mercial debt obligation issued by partner—deemed issued by.. partnership; 
80(13)E(a) — Income inclusion where debtor is partnership; 80(14)(b) — Residual bal- 
ance where debtor is partnership; 80(18) — Limitation on designation by partnership; 
96(3) — Designation by partners; 139.1(18) — Holding corporation deemed not' to ‘ac- 
quire control of insurer on demutualization; 256(6)=(9) — Whether ‘control acquired; 
256(8) — Deemed acquisition of shares. 


(16) Designations by Minister — Where a commercial obliga- 
tion issued by.a debtor is settled at any time in a taxation year and, 
as a consequence of the settlement an amount would, but for this 
subsection, be deducted under section 61.2: or.61.3.in computing the 
debtor’s income for the year :and the debtor has not: designated 
amounts under subsections (5) 'to (11) to the maximum extent possi- 
ble in respect.of the settlement, 


(a) the Minister may designate amounts under subsections (5) to 
(11) to the extent that the debtor would have been. permitted to 
designate those. amounts; and 


(b) the amounts designated by the Minister shall, except for the 
purpose of this subsection, be deemed to have been designated 
by the debtor as required by subsections (5) to (11): 


(17) [Repealed] 


History: Subsec. 80(17) repealed by. 1998, c. 19, subsec. 111(5), applicable to taxation 
years that end after February 21, 1994. The subsec. formerly read: 


(17) Income inclusion where residual.balance a positive amount — Where 
a commercial obligation issued by a‘corporation is settled at any time in a taxa- 
tion year and, as a consequence of the settlement an amount is deducted under 
section 61.3 in computing the corporation’s income for the year, unless the cor- 
poration has commenced to\wind up on or before the day that is 12 months ‘after 
the end of the year there shall be added in computing the corporation’s income 
for the year from the source in connection with which the obligation was issued 
50% of the lesser of ~ 


(a) the total, of all amounts designated under subsection (1 1), by the corpora- 
tion in respect of the settlement of the obligation at that time, and 


(b) the amount, if any, by which the lesser of . 


(i) the residual balance (within the meaning assigned by subsection (14)) 
of the corporation at that time in respect of the settlement of the-obliga- 
tion, and ; 

(i) the amount, if any, by which the amount deducted under section 61.3 
in computing the corporation’s income for,the year exceeds the amount, 
if any, deducted because, of paragraph 37(1)(f.1) in determining the bal- 
ance. determined under subsection 37(1) in respect of the corporation. af- 
ter the year because of an amount deducted under section 61.3 in com- 
puting the corporation’s income’ for the year 


exceeds the total of all amounts included because of this subsection in com- 
puting the corporation’s income for the year in respect of a settlement before 
that time of a commercial obligation issued .by. the, corporation, 


(18) Partnership designations — Where a commercial obliga- 
tion issued by a partnership is settled at any time after December 
20, 1994, the amount designated under subsection (9), (10) or (11) 
in respect of the settlement by the partnership to reduce the adjusted 
cost base of a capital property acquired shall not exceed the amount, 
if any, by which the adjusted cost base at that time to’ the’ partner- 
ship of the peepeny exceeds the fair market value at that time of the 


property. 


S. 80 


| History [s. 80]: S. 80 substituted by 1995, c. 21, s.'27, applicable to taxation years 


that end after February 21, 1994, except that 


(a) the amended section does not, other than for the purposes of subsections 6(15) 
and (15.1) and 15(1.2) and (1.21) and section 79, apply to any, obligation settled or 
extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under ‘the terms ’of an agreement in writing entered into ‘on or before 
that date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July’ 12; 1994 and the 
amount of the settlement or extinguishment was ‘not substantially greater 
‘than the ‘settlement or extinguishment provided‘under’ the terms of the 
‘agreement, va 


(iii) before 1996 pursuant to a restructuring of ‘debt in connection with, a pro- 
ceeding commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that ‘was ‘filed under the Bankruptcy and Insolvency Act, or similar 
legislation of a country other than Canada; before February 22, 1994, or 


(v) before 1996:in connection witha written offer that, was made by, or com- 
municated. to, the holder of the obligation, before February 22, 1994; 


(b) in its application with respect to interest accruing before July 14, 1990, the 
words. “was deductible” in paragraph 80(2)(b), shall be read as “was deducted”; 
-and ’ 


(c)'a form referred to in section 80 shall be deemed to have been filed on a timely 
basis ‘if it is filed with the Minister of National-Revenue before 1996. 


Definitions [s: 80]: “acquired” —256(7)— (9): “adjusted cost base” tik 248(1): 


' “amount” — 248(1); “applicable fraction” — 80(2)(d); “bankrupt” — 248(1); “benefi- 


cially interested” — 248(25); “business”. — 80.03(7)(b)(iii), 248(1); “Canada” — 255; 
“Canadian currency” — 261(5)(f)(i);;““Canadian partnership” — 102(1),; 248(1); “capi- 
tal gain”, “capital loss’ — 39(1), 248(1);. “capital property” — 54, 248(1); “carried on 


in Canada” — 253; “class” — 248(6); “commercial debt obligation” — 80(1); “con: 
trol” — 80(2)G), 256(6)-(9); “controlled, directly or indirectly” — 256(5.1), (6.2); 
“corporation” — 248(1), Interpretation Act 35(1); “cost amount,” — 248(1);. “cumula- 


tive eligible capital” — 14(5), 248(1); 
66.21(1); . “debtor” — 80(1); “depreciable property” 
stock exchange” — 248(1), 262; “directed person” — 80(1); “distress preferred share”, 
“eligible Canadian partnership”, “excluded obligation”, “excluded property”, “ex- 
cluded security” —.80(1); “farm loss” — 111(8), 248(1); “fiscal. period’ — 249(2)(b), 
249.1; “foreign exploration and development expenses” — 66(15); “forgiven 
amount” — 80(1), 80.01(8)(b), 80.03(7)(b)Gi); “gross tax attributes” — 80(14.1) 
“Jisted personal property” — 54, 248(1); “Minister” — 248(1); “net capital loss’, “non- 
capital loss” — 111(8), 248(1); “non-resident” — 248(1); “non-resident-owned invest- 
ment corporation” — 133(8), 248(1); “ordinary non-capital loss” — 80(3)(a)(i); “‘part- 
nership’ obligation” — 80(15); “person” —'80(1), 248(1); “personal-use property” — 
54, 248(1); “prescribed” — 248(1); “principal amount” — 248(1), (26); “property”, 
“regulation” — 248(1); “related” — 80(2)(j), 251(2); “relevant limit” — 80(15)(b); 
“relevant loss balance” — 80(1); “residual balance” — 80(14); “resident in Canada” — 
94(3)(a)(vili); 250; “restricted farm loss” —31, 248(1);' “settled” — 80(2)(a), 
80.01(3)—(9), 80.02(2)(c), '80.02(7)(a); 80.03(7)(b)G); “share” —248(1); “source” 
4(1),.,80.03(7)(b)(iv); “specified . shareholder” — 248(1); “successor pool’? — 80(1); 
“taxable Canadian, corporation” — 89(1), .248(1); “taxable Canadian, property” — 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “tax- 
able income earned in Canada” — 115(1), 248(1); “taxation year” —11(2), 249; 

“treaty-protected property” = 248(1); “trust” — 104(1), 248(1), (3); “undepreciated 
capital cost” — 13(21), 248(1); “unrecognized loss” — 80(1); “writing” Interpreta- 
tion Act 35(1). 


“cumulative foreign resource expense” — 
— 13(21),, 248(1); “designated 


I.T. Application Rules [s. 80]: 26(1.1) (debt outstanding since before 1972.). 


Interpretation Bulletins [s. 80]: IT-109R2: Unpaid amounts; IT-142R3: Settlement 
of debts on the winding-up of a corporation; IT-232R3: Losses — their deductibility in 
the loss year or in other years; IT-262R2: Losses of non-residents and ‘part-year re- 
sidents; IT-268R3: Inter vivos transfer of farm property to child; IT-293R: Debtor’s 
gain on settlement of debt; IT-382: Debts bequeathed or forgiven on death (archived), 
IT-430R3: Life insurance proceeds received by a private corporation or a partnership as 


' a consequence of death; IT-488R2: Winding-up of 90%-owned taxable Canadian cor- 


porations (archived). 


Information Circulars [s. 80]: 88-2, para. 23: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act; 88-2 Supplement, para. 6: General anti-avoidance 
tule — section 245 of the Income, Tax.Act. 


History [former s. 80]: subsec. 80(4) 


Subsec. 80(4) substituted by 1994, c..7, Sch. II (1991, c. 49), s.58, applicable to inter- 
est in respect of debts or other obligations settled or extinguished after May 9, 1985, 


453 


S. 80.01(1) 


except that, in its application to interest accruing before July 14, 1990, the subsec. shall 
be read as follows: . 
(4) For the purposes of subsections (1) and (3), an amount of interest in respect 
of a debt or other obligation of a taxpayer shall be deemed to be a debt or other 
obligation issued by the taxpayer that 


(a) has a principal amount, and 
(b) was issued by the taxpayer for an amount, 


equal to the portion of the amount of the interest that was deducted, or would, 
but for subsection 18(2).or (3.1) or section 21, be deductible, in computing the 
taxpayer’s income under this Part for a taxation year. 

Subsec. (4) formerly read: 


(4) Principal for interest payable — For the purposes of subsections (1) and 
(3), an amount of interest payable by a taxpayer on a debt or other obligation 
shall be deemed to:have a principal amount equal to the portion thereof that was 
deducted, or would, but for subsection 18(2) or (3.1) or section 21, have been 
deductible, in computing the taxpayer’s income for a taxation year under this 
Part. 
Selected Cases [former s. 80]: Gibralt Capital Corp. v. R., [2003] 3 C.T.C. 147 
(FCA) (Same debt existed where no novation); Beach y. R., [2002] 1 C.T.C. 89 (BC 
CA) (Proposal to creditors that would avoid application of provision was illegal and 
unreasonable); Queenswood Land Associates Ltd. v. R., {2000} 1 C.T.C, 352 (FCA); 
rev’g [1997] 2 C.T.C. 2688 (TCC) (Court cannot, absent sham, recharacterize legal 
relationships); Metro-Can Construction Ltd. v. R., [1999] 2 C.T.C. 2206 (TCC) (Provi- 
sion applies at partnership level, not at level of individual partner); Central City 
Financial Services Ltd. v. R, [1997] 3 C.T.C. 2949 (TCC) (Mere assignment of debt is 
not a settlement of it); Wigmar Holdings Ltd. v. R., [1997] 2 C.T.C. 263 (FCA) (Test in 
s. 80 is legal settlement or extinguishment of particular debt in legally binding form); 
Queenswood Associates Ltd. v. R., [1997] 2 C.T.C. 2688 (TCC) (Forgiveness of debt 
related to inventory to be included in computation of income); Molstad Development 
Co. v. Canada, [1997] 2 C.T.C. 2360 (TCC) (Borrowed funds were capital, even if 
proceeds used to acquire inventory); Denthor Developments Ltd. vy. Canada, [1997] 1 
C.T.C.. 2075 (TCC) (No proceeds of disposition of land until land is sold); Carma 
Developers Ltd. v. Canada, [1996] 3 C.T.C. 2029 (TCC) (“Settlement” means final 
settlement and extinguishment of debt from debtor’s perspective); King Rentals Ltd. vy. 
Canada, [1995] 2 C.T.C. 2612 (TCC) (Consideration for debt was amount of debt for 
which shares were issued and credit made to share capital, not fair market value of the 
debt). 


80.01 (1) Definitions — In this section, 


“commercial debt obligation” has the meaning assigned by sub- 
section 80(1); 


“commercial obligation” has the meaning assigned by subsection 
80(1); 


“debtor’’ has the meaning assigned by subsection 80(1); 


“distress preferred share” has the meaning assigned by subsection 
80(1); 


“forgiven amount” has the meaning assigned by subsection 80(1) 
except that, where an amount would be included in computing a 
person’s income under paragraph 6(1)(a) or subsection 15(1) as a 
consequence of the settlement of an obligation if the obligation 
were settled without any payment being made in satisfaction of its 
principal amount, “forgiven amount” in respect of that obligation 
has the meaning assigned by subsection 6(15.1) or 15(1.21), as the 
case may be; 


“person” has the meaning assigned by subsection 80(1); 


“specified cost” at any time to a person of an obligation means, 


(a) where the obligation is capital property of the person at that 
time, the adjusted cost base at that time to the person of the obli- 
gation, and 


(b) in any other case, the cost amount to the person of the 
obligation. 

(2) Application — For the purposes of this section, 
(a) paragraphs 80(2)(a), (b), (j), (1) and (n) apply; and 


(b) a person has a significant interest in a corporation at any time 
if the person owned at that time 


(i), shares of the capital stock of the corporation that would 
give the person 25% or more of the votes that could be cast 


Income Tax Act, Part I, Division B 


under all circumstances at an annual meeting of shareholders 
of the corporation, or 


(ii) shares of the capital stock of the corporation having a fair 
market value of 25% or more of the fair market value of all 
the issued shares of the capital stock of the corporation 


and, for the purposes of this paragraph, a person shall be deemed 
to own at any time each share of the capital stock of a corpora- 
tion that is owned, otherwise than because of this paragraph, at 
that time by another person with whom the person does not deal 
at arm’s length. 


(3) Deemed settlement on amalgamation — Where a com- 
mercial obligation or another obligation (in this subsection referred 
to as the “indebtedness”) of a debtor that is a corporation to pay an 
amount to another corporation (in this subsection referred to as the 
“creditor”) is settled on an amalgamation of the debtor and the cred- 
itor, the indebtedness shall be deemed to have been settled immedi- 
ately before the time that is immediately before the amalgamation 
by a payment made by the debtor and received by the creditor of an 
amount equal to the amount that would have been the creditor’s 
cost amount of the indebtedness at that time if 


(a) the definition “cost amount” in subsection 248(1) were read 
without reference to paragraph (e) of that definition; and 


(b) that cost amount included amounts added in computing the 
creditor’s income in respect of the portion of the indebtedness 
representing unpaid interest, to the extent those amounts have 
not been deducted in computing the creditor’s income as bad 
debts in respect of that unpaid interest. 


Related Provisions: 80(3)-(13) — Treatment of obligation deemed to have been 
settled. 


(4) Deemed settlement on winding-up — Where there is a 
winding-up of a subsidiary to which the rules in subsection 88(1) 
apply and 
(a) a debt or other obligation (in this subsection referred to as the 
“subsidiary’s obligation”) of the subsidiary to pay an amount to 
the parent, or 


(b) a debt or other obligation (in this subsection referred to as 
the “parent’s obligation”) of the parent to pay an amount to the 
subsidiary 


is, aS a consequence of the winding-up, settled at a particular time 
without any payment of an amount or by the payment of an amount 
that is less than the principal amount of the subsidiary’s obligation 
or the parent’s obligation, as the case may be, 


(c) where that payment is less than the amount that would have 
been the cost amount to the parent or subsidiary of the subsidi- 
ary’s obligation or the parent’s obligation immediately before 
the particular time if the definition “cost amount” in subsection 
248(1) were read without reference to paragraph (e) of that defi- 
nition and the parent so elects in a prescribed form on or before 
the day on or before which the parent is required to file a return 
of income pursuant to section 150 for the taxation year that in- 
cludes the particular time, the amount paid at that time in satis- 
faction of the principal amount of the subsidiary’s obligation or 
the parent’s obligation shall be deemed to be equal to the 
amount that would be the cost amount to the parent or the sub- 
sidiary, as the case may be, of the subsidiary’s obligation or the 
parent’s obligation immediately before the particular time if 


(i) the definition “cost amount” in subsection 248(1) were 
read without reference to paragraph (e) of that definition, and 


(ii) that cost amount included amounts added in computing 
the parent’s income or the subsidiary’s income in respect of 
the portion of the indebtedness representing unpaid interest, 
to the extent that the parent or the subsidiary has not de- 
ducted any amounts as bad debts in respect of that unpaid 
interest, and 


(d) for the purposes of applying section 80. to the subsidiary’s 
obligation, where property is distributed at any time in circum- 
stances to which paragraph 88(1)(a) or (b) applies and the sub- 
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sidiary’s obligation is settled as a consequence of the distribu- 
tion, the subsidiary’s obligation shall be deemed to have been 
settled immediately before the time that is immediately before 
the time of the distribution and not at any later time. 


Related Provisions: 50(1)(b)(ii) — Deemed disposition of debt or. shares on wind- 
ing-up; 80(3)-(13)— Treatment of obligation deemed to have been. settled; 
80.01(5) — Where distress preferred share issued; 220(3.2), Reg: 600(b).— Late filing 
or revocation of election under 80.01(4)(c). 


Advance Tax Rulings: ATR-66: Non-arm’s length transfer of debt followed by a 
winding-up and a sale of shares. 


Forms: T2027: Election to deem amount of settlement of a debt or obligation. 


(5) Deemed settlement on winding-up — Where there is a 
winding-up of a subsidiary to which the rules in subsection 88(1) 
apply and, as a consequence of the winding-up, a distress preferred 
share issued by the subsidiary and owned by the parent (or a dis- 
tress preferred share issued by the parent and owned by the subsidi- 
ary) is settled at any time without any payment of an amount or by 
the payment of an amount that is less than the principal amount of 
the share, 


(a) where the payment was less than the adjusted cost base of the 
share to the parent or the subsidiary, as the case may be, imme- 
diately before that time, for the purposes of applying the provi- 
sions of this Act to the issuer of the share, the amount paid at 
that time in satisfaction of the principal amount of the share 
shall be deemed to be equal to its adjusted cost base to the par- 
ent or to the subsidiary, as the case may be; and 


(b) for the purposes of applying section 80 to the share, where 
property is distributed at any time in circumstances’ to which 
paragraph 88(1)(a) or (b) applies and the share is settled as a 
consequence of the distribution, the share shall be deemed to 
have been settled immediately before the time that is immedi- 
ately before the time of the distribution and not at any later time. 


Related Provisions: 50(1)(b)(ii) — Deemed disposition of debt or shares on wind- 
ing-up; 80(3)-(13) — Treatment’ of obligation deemed to ~ have been ‘ settled; 
80.02(2)(c) — Meaning of “settled” for distress preferred shares; 88(1)(b) — Determi- 
nation of proceeds of disposition to parent. 


(5.1) Deemed settlement on SIFT trust wind-up event — If 
a trust that is a SIFT wind-up entity is the only beneficiary under 
another trust (in this subsection referred to as the “subsidiary 
trust’), and a capital property that is a debt or other obligation (in 
this subsection referred to as the “subsidiary trust’s obligation”) of 
the subsidiary trust to pay an amount to the SIFT wind-up entity is, 
as a consequence of a distribution from the subsidiary trust that is a 
SIFT trust wind-up event, settled at a particular time without any 
payment of an amount or by the payment of an amount that is less 
than the principal amount of the subsidiary trust’s obligation 


(a) paragraph (b) applies if 


(i) the payment is less than the amount that would have been 
the adjusted cost base to the SIFT wind-up entity of the sub- 
sidiary trust’s obligation immediately before the particular 
time, and 


(ii) the SIFT wind-up entity elects, in prescribed form on or 
before the SIFT wind-up entity’s filing-due date for the taxa- 
tion year that includes the particular time, to have paragraph 
(b) apply; 
(b) if this paragraph applies, the amount paid at the particular 
time in satisfaction of the principal amount of the subsidiary 
trust’s obligation is deemed to be equal to the amount that would 
be the adjusted cost base to the SIFT wind-up entity of the sub- 
sidiary trust’s obligation immediately before the particular time 
if that adjusted cost base included amounts added in computing 
the SIFT wind-up entity’s income in respect of the portion of the 
indebtedness representing unpaid interest, to the extent that the 
SIFT wind-up entity has not deducted any amounts as bad debts 
in respect of that unpaid interest; and 


(c) for the purposes of applying section 80 to the subsidiary 
trust’s obligation, the subsidiary trust’s obligation is deemed to 


S. 80.019) 


have been settled immediately before the ‘time that is immedi- 
ately before the distribution. 


History: Subsec. 80.01(5.1) added by 2009, c. 2, s. 17, applicable after July 14, 2008. 


(6) Specified obligation in relation to debt parking — For 
the purpose of subsection (7), an obligation issued by a debtor is, at 
a particular time, a specified obligation of the debtor where 


(a) at any previous time (other than a time before the last time, if 
any, the obligation became a parked obligation before the partic- 
ular time), 


(i) a person who owned the obligation 
(A) dealt at arm’s length with the debtor, and 


(B) where the debtor is a corporation, did not have a sig- 
nificant interest in the debtor, or 


(ii) the obligation was acquired by the holder of the obliga- 
tion from another person who was, at the time of that acquisi- 
tion, not related to the holder or related to the holder only 
because of paragraph 251(5)(b); or 


(b) the obligation is deemed by subsection 50(1) to’ be reac- 
quired at the particular time. 


Related Provisions: 80(2)(j), 80.01(2)(a) — Special rules for determining the mean- 
ing of “related” and “arm’s length”; 80.01(7) — Meaning of “parked obligation”. 


(7) Parked obligation — For the purposes of this subsection and 
subsections (6), (8) and (10), 


(a) an obligation issued by a debtor is a “parked obligation” at 
any time where at that time 


(i) the obligation is a specified obligation of the debtor, and 
(ii) the holder of the obligation 
(A) does not deal at arm’s length with the debtor, or 


(B) where the debtor is a corporation and the holder ac- 
quired the obligation after July 12, 1994 (otherwise than 
pursuant to an agreement in writing entered into on or 
before July 12, 1994), has a significant interest in the 
debtor; and 


(b) an obligation that is, at any time, acquired or reacquired in 
circumstances ‘to which subparagraph (6)(a)(ii) or paragraph 
(6)(b) applies shall, if the obligation is a parked obligation im- 
mediately after that time, be deemed to have become a parked 
obligation at that time. 

Related Provisions: 80(2)(j), 80.01(2)(a) — Special rules for determining the mean- 


ing of “related” and thence “arm’s length’; 80.01(6) — Meaning of. “specified 
obligation”. 


(8) Deemed settlement after debt parking — Where at any 
particular time after February.21, 1994 a. commercial debt. obliga- 
tion that was. issued by a debtor becomes a parked obligation (other- 
wise than, pursuant to an agreement.in writing entered into before 
February 22, 1994) and the specified. cost at the particular time to 
the holder of the obligation is less than 80% of the principal amount 
of the obligation, for the purpose of applying the provisions of this 
Act to the debtor 


(a) the obligation, shall be deemed to have been settled at the 
particular time; and 


(b) the forgiven amount at the particular time in respect of the 
obligation shall be determined as if the debtor had paid an 
amount at the particular time in satisfaction of .the principal 
amount of the obligation equal to that specified cost. 
Related Provisions: 40(2)(e.1), (e.2), (g)(ii) — Stop-loss rules on disposition of 
debt; S0(1)(a) — Deemed disposition of bad debt; 79(3)F(b)(i),, (iii) — Where property 
surrendered to creditor; 80(1)“forgiven amount”B(g) — Debt forgiveness rules do not 
apply if parked obligation subsequently forgiven; 80(3)-(13) — Treatment of obliga- 
tion deemed to have been settled; 80.01(7)— Meaning of “parked obligation”; 
80.01(10) — Subsequent payments; 80.01(11) — Foreign currency fluctuation to be 
ignored. 


(9) Statute-barred debt — Where at any particular time after 
February 21, 1994 a commercial debt obligation issued by a debtor 
that is payable to a person (other than a person with whom.the 
debtor is related at the particular time) becomes unenforceable in a 
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court of competent jurisdiction because of a statutory limitation pe- 
riod and the obligation would, but for this subsection, not have been 
settled or extinguished at the particular time, for the purpose of ap- 
plying the provisions of this Act to the debtor, the obligation shall 
be deemed to have been settled at the particular time. 

Related Provisions: 80(1)“forgiven amount”B(g) — Debt forgiveness rules do not 
apply; 80(2)(j), 80.01(2)(a) — Special rules for determining the meaning of “related”; 
80(3)—(13) — Treatment of obligation deemed to have been settled; 80.01(10) — Sub- 
sequent. payments; 80.01(11) — Foreign currency fluctuation to be ignored. 


(10) Subsequent payments in satisfaction of debt — Where 
a commercial debt obligation issued by a debtor is first deemed by 
subsection (8) or (9) to have been settled at a particular time, at a 
subsequent time a payment is made by the debtor of an amount in 
satisfaction of the principal amount of the obligation and it cannot 
reasonably be considered that one of the reasons the obligation be- 
came a parked obligation or became unenforceable, as the case may 
be, before the subsequent time was to have this subsection apply to 
the payment, in computing the debtor’s income for the taxation year 
(in this subsection referred to as the “subsequent year’’) that in- 
cludes the subsequent time from the source in connection with 
which the obligation was issued, there may be deducted the amount 
determined by the formula 


0.5(A —B)-—C 
where 
A is the amount of the payment, 
B is the amount, if any, by which 
(a) the principal amount of the obligation 
exceeds the total of 
(b) all amounts each of which is a forgiven amount at any 
time 
(i) in the period that began at the particular time and en- 
ded immediately before the subsequent time, and 


(i) at which a particular portion of the obligation is 
deemed by subsection (8) or (9) to be settled 


in respect of the particular portion, and 


(c) all amounts paid in satisfaction of the principal amount of 
the obligation in the period that began at the particular time 
and ended immediately before the subsequent time, and 


C is the amount, if any, by which the total of 


(a) all amounts deducted under section 61.3 in computing the 
debtor’s income for the subsequent year or a preceding taxa- 
tion year, 

(b) all amounts added because of subsection 80(13) in com- 
puting the debtor’s income for the subsequent year or a pre- 
ceding taxation year in respect of a settlement under subsec- 
tion (8) or (9) in a period during which the debtor was 
exempt from tax under this Part on its taxable income, and 


(c) all amounts added because of subsection 80(13) in com- 
puting the debtor’s income for the subsequent year or a pre- 
ceding taxation year in respect of a settlement under subsec- 
tion (8) or (9) in a period during which the debtor was non- 
resident (other than any of those amounts added in comput- 
ing the debtor’s taxable income or taxable income earned in 
Canada) 


exceeds the total of 


(d) the amount, if any, deducted because of paragraph 
37(1)(f.1) in determining the balance determined under sub- 
section 37(1) in respect of the debtor PREG EEF after the 
subsequent year, and 


(e) all amounts by which the amount dédivtibte under this 
subsection in respect of a payment made by the debtor before 
the subsequent time in computing the debtor’s income for the 
subsequent year or a preceding year has» been reduced be- 
cause of this description. 


Related Provisions: 3, 4(1) — Income from a source; 20(1)(uu) — Deduction for 
amount allowed under subsec. 80.01(10); 80.01(7) — Meaning of “parked obligation”; 


Income Tax Act; Part I, Division B 


87(2)(1.21) — Amalgamations — continuing corporation; 257 — Formula cannot cal- 
culate to Jess than zero. 


History: Subsec. 80.01(10) amended by 2001, c. 17, s. 59 to replace the number 
“0.75” in the formula with the number “0.5”, applicable to taxation years that end after 
Feb. 27, 2000 except that, where a taxation year of a debtor includes Feb. 28, 2000 or 
Oct. 17, 2000, or began after Feb. 28, 2000 and ended before Oc. 17, 2000, the refer- 
ence to the fraction “1/2” in the subsec. shall be read as a reference to the fraction in 
para. ie as amended ula 2001, c. 17, that msi to the debtor for the year. 


the Paid taxation year. 
this ch inge corrects a technical deficiency, and is seas Ito a 
Jane 14, 2001. fe 


(11) Foreign currency gains and losses — Where an obliga- 
tion issued by a debtor is denominated in a currency (other than the 
Canadian currency) and the obligation is deemed by subsection (8) 
or (9) to have been settled, those subsections do not apply for the 
purpose of determining any gain or loss of the debtor on the settle- 
ment that is attributable to a fluctuation in the value of the currency 
relative to the value of Canadian currency. 


Related Provisions: 39(1.1), (2) — Gain or loss on fluctuation of foreign currency; 
79(7) — Currency fluctuation where property surrendered to creditor; 80(2)(k) — De- 
termination of forgiven amount where obligation denominated in foreign currency; 
261(5)(c), (f)(i) — Functional currency reporting. 


1.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


History [s. 89.01]: S. 80.01 added by 1995, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that it does not, other than for the purposes of 
subsections 6(15) and (15.1) and 15(1.2) and (1.21) and section 79, apply to any obli- 
gation settled or extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under the terms of an agreement in writing entered into on or before that 
date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the amount of 
the settlement or extinguishment was not substantially greater than the settle- 
ment or extinguishment provided under the terms of the agreement, 


(iii) before 1996 pursuant to a restructuring of debt in connection with a proceed- 
ing commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar legis- 
lation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, or communi- 
cated to, the holder of the obligation before February 22, 1994. 


Definitions [s. 80.01]: “adjusted cost base” — 54, 248(1); 
“arm’s length” — 80(2)(j), 80.01(2)(a), 251(1); 
“capital property” — 54, 248(1); “commercial debt obligation”, “commercial obliga- 
tion” — 80(1), 80.01(1); “corporation” — 248(1), Interpretation Act  35(1); “cost 
amount” — 248(1); “creditor” — 80.01(3); “debtor”, “distress preferred share” — 
80(1), 80.01(1); “filing-due date” — 248(1); “forgiven amount” — 80(1), 80.01(1), 
80.01(8)(b); “non-resident” — 248(1); “parent” — 88(1); “parked obligation” — 
80.01(7); “person” — 80(1), 80.01(1), 248(1); “prescribed” — 248(1); “principal 
amount”” — 248(1), (26); “related” — 80(2)(j), 80.01(2)(a), 251(2); “SIFT. trust wind- 
up event”, “SIFT wind-up entity” — 248(1); | “settled” — 80(2)(a); 80.01(3)-(9), 
80.02(2)(c), 80.02(7)(a); “significant interest” — 80.01(2)(b); “source” — 4(1); “speci- 
fied cost” — 80.01(1); “specified obligation” — 80.01(6); “specified shareholder” — 
248(1); “subsidiary” — 88(1); “taxation year” — 249; “trust” — airy '248(1), (3); 
“writing” — Interpretation Act 35(1). 


“amount” — 248(1); 
“Canadian currency’ — 261(5)(f)(i); 
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$0.02 (1) Definitions — In this section, “commercial debt obliga- 
tion”, “commercial obligation”, “distress preferred share” and “‘per- 


son” have the meanings assigned by subsection 80(1). 


(2) General rules for distress preferred shares — For the 
purpose of applying the provisions of this Act to an issuer of a dis- 
tress preferred share, 


(a) the principal amount, at any time, of the share shall be 
deemed to be the amount (determined at that time) for which the 
share was issued; 


(b) the amount for which the share was issued shall, at any time, 
be deemed to be the amount, if any, by which the total of 


/ (i) the amount for which the share was issued, determined 
without reference to this paragraph, and 


_ (ii) all amounts by which the paid-up capital in respect of the 
share increased after the share was. issued. and before that 
time 

-exceeds 


(iii) the total of all amounts each of which is an amount paid 
before that time on a reduction of the paid-up capital in re- 
spect of the share, except to the extent that the amount is 
deemed by section 84 to have been paid as a dividend; 


(c) the share shall be deemed to be'settled at such time as it is 
redeemed, acquired or cancelled by the issuer; and 


(d) a payment in satisfaction of the principal amount of the share 
is any payment made on a reduction of the paid-up capital in 
respect of the share to the extent that the payment would be pro- 
ceeds of disposition of the share within the meaning that would 
be assigned by, the definition “proceeds of disposition” in sec- 
tion 54 if that definition were, read without reference to para- 
graph (j). 

Related Provisions: 80.02(3)(b), 80.02(5)(b) — Deemed amounts for purposes of 

subpara. 80.02(2)(b)(i). 


(3) Substitution of distress preferred share for debt — 
Where any part of the consideration given by a corporation to an- 
other person for the settlement or extinguishment at any time of a 
commercial debt obligation that was issued by the corporation and 
owned immediately before that time by the other person consists of 
a distress preferred. share issued by. the, corporation to. the other 
person, 


(a) for the purposes of section 80, the amount paid at that time in 
satisfaction of the principal amount of the obligation because of 
the issue of that share shall be deemed to be equal to the lesser 
of 


(i) the principal amount of the obligation, and 


(ii) the amount by which the paid-up capital in respect of the 
class of shares that include that share increases because of 
the issue of that share; and 


(b) for the purpose of subparagraph (2)(b)(i); the amount for 
which the share was issued shall be deemed to be equal to the 
amount deemed by paragraph (a) to have been paid at that time. 


Related Provisions: 80.02(2) — General rules. 


(4) Substitution of commercial debt obligation for distress 
preferred share — Where any part of the consideration given by 
a corporation to another person for the settlement at any time of a 
distress preferred’ share that was issued by the corporation and 
owned immediately before that time by the other person consists of 
a commercial debt obligation issued by the corporation to the other 
person, for the purposes of section 80 


(a) the amount paid at that time in satisfaction of the principal 
amount of the share because of the issue of that obligation shall 
be deemed to be equal to the principal amount’ of the obligation; 
and 
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(b) the amount for which the obligation was issued shall be 
deemed to be equal to its principal amount. 


(5), Substitution of distress preferred share for other 
distress preferred. share — Where any part of the consideration 
given by a corporation to another person, for. the. settlement at any 
time of a particular distress preferred share that was issued. by the 
corporation and owned immediately before that time by the other 
person consists of another distress preferred share issued by the cor- 
poration to: the other person, for the purposes. of section 80 


(a) the amount paid at that time in satisfaction of the principal 
amount of the particular share because of the issue of the other 
share shall be deemed to be equal:to the amount by which the 
paid-up capital in respect of the class of shares that includes the 
other share increases because of the issue of the other share; and 


(b) for the purpose of subparagraph (2)(b)(i), the amount for 
which the other share was issued shall be deemed to be equal to 
the amount deemed by paragraph’(a) to have-been paid ‘at that 
time. 


(6) Substitution of non-commercial obligation for distress 
preferred share — Where any part of the consideration given by 
a corporation. to another person for.the settlement at: any time of.a 
distress. preferred share that was issued by. the. corporation and 
owned immediately before that time by the other person consists of 
another share (other than a distress preferred share) or an obligation 
(other than a commercial obligation) issued by the corporation to 
the other person, for the purposes of section 80, the amount paid at 
that time in satisfaction of the principal amount of the distress pre- 
ferred share because of the issue of the other share or obligation 
shall be deemed to be equal to the fair market value of the other 
share or obligation, as the case may be, at that time. 


Related Provisions: 80.02(2) — General rules. 


(7) Deemed settlement on expiry of term — Where at any 
time a distress preferred share becomes a share that is not a distress 
preferred share, for the purposes of section 80 


(a) the share shall be deemed to have been settled immediately 
before that time; and 


(b) a payment equal to the fair market value of the share at that 
time shall be deemed to have, been made immediately before that 
time in satisfaction of the principal amount of the share. 


Related Provisions: 80(1)“distress.. preferred share”, 248(1)“term__ preferred 
share”’(e) — Maximum term of distress preferred share is 5 years. 


History [s. 80.02]: S. 80.02 added by 1995, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that it does not, other than for the purposes of 
subsections 6(15)'and (15.1) and 15(1.2) and (1.21) and ‘section 79, apply to any obli- 
gation settled or extinguished 


(i) before February 22, 1994, 
(ii) ‘after February 21, 1994 


(A) under the terms of an agreement in writing entered into on or before that 
date, or 


(B) under the terms of any amendment to such’ an agreement, where that 
amendment was entered into, in writing before July 12,1994 and the amount of 
the settlement or extinguishment was not substantially greater than the settle- 
ment or extinguishment provided under the terms of the agreement, 


(iii) before 1996 pursuant to a restructuring of debt in connection with a proceed- 
ing commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar legis- 
lation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, or communi- 
cated to, the holder of the obligation before February 22, 1994; 


Definitions [s. 80.02]: “amount” — 80.02(2)(b), 248(1); “class of shares” — 248(6); 
“commercial debt obligation”, “commercial obligation” — 80(1), 80.02(1); “corpora- 
tion” — 248(1); Interpretation Act 35(1); “distress preferred share” — 80(1), 80.02(1); 
“dividend” — 248(1); “paid-up capital” — 89(1), 248(1); “payment in satisfaction” — 
80.02(2)(d); “person” — 80(1), 80.02(1), 248(1); “principal amount’? — 80.02(2)(a), 
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248(1), (26); “settled” — 80(2)(a), 80.01(5), 80.02(2)(c), 80.02(7)(a); “share” — 
248(1). 


80.03 (1) [Definitions — In this section, “commercial debt obliga- 
tion”, “commercial obligation’, “distress preferred share’, “for- 
given amount” and “person” have the meanings assigned by subsec- 
tion 80(1).]!! 

History: Subsec. 80.03(1) inadvertently deleted, instead of amended to repeal “taxable 
dividend”, by 1998, c. 19, subsec. 112(1), with the version in square brackets above to 
have been applicable to taxation years that end after February 21, 1994. The subsec: 
formerly read: 

(1) In this section, 


(a) “commercial debt obligation”, “commercial obligation”, “distress pre- 
ferred share’, “forgiven amount” and “person” have the meanings assigned 
by subsection 80(1); and ' 

(b) “taxable dividend” does not include any capital gains dividends (within 
the meaning assigned by subsection 131(1)). 


(2) Deferred recognition of debtor’s gain on settlement of 
debt — Where at any time in a taxation year a person (in this sub- 
section referred to as the “transferor’”) surrenders a particular capital 
property (other than a distress preferred share) that is a share, a cap- 
ital interest in a trust or an interest in a partnership, the person shall 
be deemed to have a capital gain from the disposition at that time of 
another capital property (or, where the particular property is a taxa- 
ble Canadian property, another taxable Canadian property) equal to 
the amount, if any, by which 


(a) the total of all amounts deducted under paragraph 53(2)(g.1) 
in computing the adjusted cost base to the transferor of the par- 
ticular property immediately before that time 


exceeds the total of 


(b) the amount that would be the transferor’s capital gain for the 
year from the disposition of the particular property if this Act 
were read without reference to subsection 100(2), and 


(c) where, at the end of the year, the transferor is resident in 
Canada or is a non-resident person who carries on business in 
Canada through a fixed place of business, the amount designated 
under subsection (7) by the transferor in respect of the disposi- 
tion, at that time or immediately after that time, of the particular 
property. 

Related Provisions: 80.03(3) — Meaning of “surrender”; 253 — Extended meaning 

of carrying on business in Canada. 


(3) Surrender of capital property — For the purpose of subsec- 
tion (2), a person shall be considered to have surrendered a property 
at any time only where 


(a) in the case of a share of the capital stock of a particular 
corporation, 


(i) the person is a corporation that disposed of the share at 
that time and the proceeds of disposition of the share are de- 
termined under paragraph 88(1)(b), or 


(ii) the person is a corporation that owned the share at that 
time and, immediately after that time, amalgamates or 
merges with the particular corporation; 


(b) in the case of a capital interest in a trust, the person disposed 
of the interest at that time and the proceeds of disposition are 
determined under paragraph 107(2)(c); and 


(c) in the case of an interest in a partnership, the person disposed 
of the interest at that time and the proceeds of disposition are 
determined under paragraph 98(3)(a) or (5)(a). 


(4)-(6) [Repealed] 
History: Subsecs. 80.03(4) to (6) repealed by 1998, c. 19, subsec. 112(2), applicable to 
taxation years that end after February 21, 1994, The subsecs. formerly read: 


(4) Dispositions by corporations — Where at any time in a taxation year a cor- 
poration (in this subsection referred to as the “vendor’’) disposes of a particular 
capital property that is a share, an interest in a partnership or a capital interest in 
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a trust, otherwise than by way of a disposition to which subsection (2) or 53(6) 
applies, a disposition to another corporation in circumstances to which subsec- 
tion 53(5) applies, or a disposition the proceeds from which are determined 
under subsection 47(1), section 86 or any of the provisions (other than subsec- 
tion 97(2)) referred to in subsection 53(4), the vendor shall be deemed to have a 
capital gain from the disposition at that time of another capital property (or 
where the particular property is a taxable Canadian property, another taxable Ca- 
nadian property) equal to the amount, if any, by which the lesser of 


(a) all amounts deducted under paragraph 53(2)(g.1) in computing the ad- 
justed cost base to the vendor of the particular property immediately before 
that time, and 


(b) where the particular property 
(i) is a share, the total of all amounts each of which is 


(A) a taxable dividend on the share that was received in the speci- 
fied period relating to the disposition of the share, to the extent that 
the dividend is deductible in computing taxable income of a holder 
of the share or a beneficiary under a trust that held the share, or 


(B) a capital dividend on the share that was received in the specified 
period relating to the disposition of the share, 


(ii) is an interest in a partnership, the total of all amounts each of which 
is 


(A) the share of a taxable dividend relating to the interest that was 
received after July 12, 1994 and in a fiscal period of the partnership 
that ended in the specified period relating to the disposition of the 
interest, to the extent that such share is deductible in computing tax- 
able income of a person holding the interest in the partnership or a 
beneficiary under a trust that held the interest in the partnership, or 


(B) the share of a capital dividend relating to the interest that was 
received after July 12, 1994 and in a fiscal period of the partnership 
that ended in the specified period relating to the disposition of the 
interest, or 


(iii) is a capital interest in a trust, the total of all amounts each of which 
is such portion of a taxable dividend that was received by the trust in the 
specified period relating to the disposition of the capital interest and that 
was deemed by subsection 104(19) to have been received in respect of 
the capital interest, to the extent that such portion was deductible in 
computing taxable income of a person holding the capital interest 


exceeds the total of 
(c) the amount that would be the vendor’s capital gain for the year from the 
disposition of the particular property if this Act were read without reference 
to subparagraph 40(1)(a)(i1i) and subsection 100(2), and 
(d) where the vendor is resident in Canada at the end of the year or is a non- 
resident person who carries on business in Canada through a fixed place of 
business at the end of the year, the amount designated under subsection (7) 
by the vendor in respect of the disposition of the particular property. 
(5) Specified period — For the purpose of subsection (4), the specified period 
relating to a disposition at a particular time of a property by a person is the 
period 
(a) that began at or on the later of July 12, 1994 and the last time before the 
particular time that the person acquired the property, and 
(b) that ended at the particular time. 


(6) When property acquired — For the purposes of this subsection and subsec- 
tion (5), where, as a consequence of the disposition at a particular time of a pro- 
perty to a person, an amount is deducted under paragraph 53(2)(g.1) in comput- 
ing the adjusted cost base of the property after the particular time, the person 
shall be deemed not to have acquired the property at the particular time and to 
have acquired the property at the time it was last acquired before the particular 
time. 


(7) Alternative treatment — Where at any time in a taxation 
year a person disposes of a property, for the purposes of subsection 
(2) and section 80 


(a) the person may designate an amount in a prescribed form 
filed with the person’s return of income under this Part for the 
year; and 

(b) where an amount is designated by the person under para- 
graph (a) in respect of the disposition, 


(i) the person shall be deemed to have issued a commercial 
debt obligation at that time that is settled immediately after 
that time, 


1 The English version of subsec. 80.03(1) was inadvertently deleted by 1998, c. 19, subsec. 112(1). The Dept. of Finance has confirmed that this will be corrected in an upcoming 


technical bill. 


458 


Subdivision f — Rules Relating to Computation of Income 


(ii) the lesser of the amount so designated and the amount 
that would, but for this subsection, be a capital gain deter- 
mined in respect of the disposition because of subsection (2) 
shall be treated as if it were the forgiven amount at the time 
of the settlement in respect of the obligation referred to in 
subparagraph (1), 

(iii) the source in connection with which the obligation re- 
ferred to in subparagraph (i) was issued shall be deemed to 
be the business, if any, carried on by the person at the end of 
the year, and 


(iv) where the person does not carry on a business at the end 
of the year, the person shall be deemed to carry on an active 
business at the end of the year and the source in connection 
with which the obligation referred to in subparagraph (i) was 
issued shall be deemed to be the business deemed by this 
subparagraph to be carried on. 

Related Provisions: 87(2)(h.1) — Amalgamations — continuing 

220(3.21)(a) — Late filing, amendment or revocation of designation. 

History: The opening words of subsec. 80.03(7) and subpara. 80.03(7)(b)(ii) amended 


by 1998, c. 19, subsecs. 112(3) and (4), applicable to taxation years that end after Feb- 
ruary 21, 1994: The opening words and subpara. formerly read: 


corporation; 


(7) Where at any time in a taxation year a person disposes of a property, for the 
purposes of subsections (2) and (4) and section 80 


(ii) the lesser of the amount so designated and the amount that would, but for this 

subsection, be a capital gain determined in respect of the disposition because of 

subsection (2) or (4) shall be treated as if it were the forgiven amount at the time 

of the settlement in respect of the obligation referred to in subparagraph (i), 
Forms: T2155: Alternative treatment of capital gains arising under s. 80.03 on settle- 
ment of debt. 


(8) Lifetime capital gains exemption — Where, as a conse- 
quence of the disposition at any time by an individual of a property 
that is a qualified farm property of the individual or a qualified 
small business corporation share of the individual (within the mean- 
ings assigned by subsection 110.6(1)), the individual is deemed by 
subsection (2) to have a capital gain at that time from the disposi- 
tion of another property, for the purposes of sections 3, 74.3 and 
111, as they apply for the purpose of section 110.6, the other pro- 
perty shall be deemed to be a qualified farm property of the indivi- 
dual or a qualified small business corporation share of the indivi- 
dual, as the case may be. 


History [s. 80.03]: S. 80.03 added by 1995, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that 


(a) it does’ not, other than for the purposes of subsections 6(15) and (15.1) and 
15(1.2) and (1.21) and section 79, apply to any obligation settled or extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) under the terms of an agreement in writing entered into on or before 
that date, or 


(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the 
amount of the settlement or extinguishment was not substantially greater 
than the settlement or extinguishment provided under the terms of the 
agreement, 


(iii) before 1996 pursuant to a restructuring of debt in connection with a pro- 
ceeding commenced in a court in Canada before February 22, 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed under the Bankruptcy and Insolvency Act, or similar 
legislation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made by, or com- 
municated to, the holder of the obligation before February 22, 1994; and 


(b) a form referred to in subsection 80.03(7) shall be deemed to have been filed on 
a timely basis if it is filed with the Minister of National Revenue before 1996. 


Definitions [s. 80.03]: “active business” — 248(1); ‘adjusted cost. base” — 54, 
248(1); “amount” — 248(1); © “business” — 248(1); “capital dividend” — 83(2), 
248(1); “capital gain” — 39(1)(a), 248(1); “capital interest” — in’ a trust 108(1), 
248(1); “capital property” — 54, 248(1); “carries on business in Canada” — 253; 
“commercial debt obligation” — 80(1), 80.03(1)(a), 80.03(7)(b)(i); “commercial obli- 
gation” — 80(1), 80.03(1)(a); “corporation” — 248(1), Interpretation Act 35(1); “di- 
tected person” — 80(1), 80.04(1); “distress preferred share” — 80(1), 80.03(1)(a); “fis- 
cal period” — 249(2)(b), 249.1; “forgiven amount” — 80(1), — 80.03(1)(a), 
80.03(7)(b)(ii); “individual”, “non-resident” — 248(1); “person” — 80(1), 80.03(1)(a), 
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248(1); “prescribed” — 248(1); ‘proceeds of disposition” — 54; “property” — 248(1); 
“resident in Canada” —94(3)(a)(viii), 250; “settled” — 80.03(7)(b)(i); “share” 
248(1); “source” —4(1), 80.03(7)(b)(iv); “surrender”? — 80.03(3); “taxable Canadian 
property” — 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “trans- 
feror’” — 80.03(2); “trust” — 104(1), 248(1), (3); “vendor” — 80.03(4). 


80.04 [Transfer of forgiven amount to other taxpayer] — 
(1) Definitions — In this section, “commercial debt obligation”, 
“commercial obligation’, “debtor”, “directed person”, “eligible Ca- 
nadian partnership’, “forgiven amount” and “person” have the 
meanings assigned by subsection 80(1). 


(2) Eligible transferee — For the purpose of this section, an “eli- 
gible transferee” of a debtor at any time is a directed person at that 
time in respect of the debtor or a taxable Canadian corporation or 
eligible Canadian partnership related (otherwise than because of a 
right referred to in paragraph 251(5)(b)) at that time to the ‘debtor. 


Related Provisions: 87(2)(h.1) — Amalgamations we continuing corporation. 


(3). Application — Paragraphs 80(2)(a), (b), (j), (1) and (n) apply 
for the purpose of this section. 


(4) Agreement respecting transfer of forgiven:amount — 
Where 


(a) a particular commercial obligation (other than an obligation 
deemed by paragraph (e) to have been issued) issued by a debtor 
is settled at a particular time, 


(b) amounts have been designated by the debtor under*subsec- 
tions 80(5) to (10) to: the maximum extent permitted in respect 
of the settlement of the particular obligation at the particular 
time, . 

(c) the debtor and an eligible transferee of the debtor at the par- 
ticular time file under this section an agreement between them in 
respect of that settlement, and 


(d) an amount is specified in that agreement 
the following rules apply: 


(e) except for the purposes of subsection 80(11), the transferee 
shall be deemed to have issued a commercial debt obligation 
that was settled at the particular time, 


(f) the specified amount shall be deemed to be the forgiven 
amount at the particular time in respect of the obligation referred 
to in paragraph (e), 

(g) subject to paragraph (h), the. obligation referred to in para- 
graph (e) shall be deemed to have been issued at the same time 
(in paragraph (h) referred to as the “time of issue”’) at which, and 
in the same circumstances in which, the» particular obligation 
was issued, 


(h) where ‘the ‘transferee is a corporation the control of which 

_ was acquired by a person or group of: persons after the time of 
issue and the transferee and the debtor were not related to each 
other immediately before that acquisition of control, 


(i) the obligation referred to in paragraph (e) shall be deemed 
to have been issued after that acquisition of control, and 


(ii) paragraph (e) of the definition “relevant loss balance” in 
subsection 80(1), paragraph (f) of the definition “successor 
pool” in that subsection and paragraph (b) of the definition 
“unrecognized loss” in that subsection do not apply in re- 
spect of that acquisition of control, 


(1) the source in connection with which the obligation referred to 
in paragraph (e) was issued shall be deemed to be the source in 
connection with which the particular obligation was issued, and 


(j) for the purposes of sections 61.3 and 61.4, the amount in- 
cluded under subsection 80(13) in computing the income of the 
eligible transferee in respect of the settlement of the obligation 
referred to in paragraph (e) or deducted under paragraph 
80(15)(a) in respect of such income shall be deemed to be nil. 
Related Provisions: 80(13)C — Amount specified in agreement reduces income 
inclusion; 80(14)(c)— Calculation of residual balance for income inclusion; 
80(15)(c) — Where commercial debt obligation issued by partnership; 80.04(5) — 
Where consideration given for entering into agreement; 80.04(6) — How and when 
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agreement to be filed with CRA; 87(2)(h.1) — Amalgamations — continuing corpora- 
tion; 139.1(18)— Holding corporation deemed not to acquire control of insurer on 
demutualization; SOO? — Whether control saith 256(8) — Deemed ae 
tion of shares. 


(5) Consideration for agreement — For the purposes of this 
Part, where property is acquired at any time by an eligible trans- 
feree as consideration for entering into an agreement, with a debtor 
that is filed under this section 


(a) where the property was owned by the debtor immediately 
before that time, 


(i) the debtor shall be deemed to have disposed of the -pro- 
perty at that time for proceeds equal to the fair market value 
of the property at that time, and 


(ii) no amount may be deducted in computing the debtor’s 
income as a consequence of the transfer of the property, ex- 
cept any amount arising as a consequence of the application 
of subparagraph (i); 
(b) the cost at which the property was acquired by the eligible 
transferee at that time shall be deemed to be equal to the fair 
market value of the property at that time; and 


(c) the eligible transferee shall not be required to add an amount 
in computing income solely because of the acquisition at that 
time of the property. 
(d) [Repealed] 
Related Provisions: 80.04(5.1) — No benefit conferred on debtor as a consequence 
of the agreement; 191.3(1.1) — Similar rule for purposes of Part VI.1 tax. 
History: Para. 80.04(5)(d) repealed by 1998, c. 19, subsec. 113(1), applicable to taxa- 
tion years that end after February 21, 1994. The para. formerly read: 


(d) no benefit shall be considered to have been conferred on the debtor as a con- 
sequence of the debtor entering into an agreement filed under this section. 


(5.1) No benefit conferred — For the purposes of this Part, 
where a debtor and an eligible transferee enter into an agreement 
that is filed under this section, no benefit shall be considered to 
have been conferred on the debtor as a consequence of the 
agreement. 


History: Subsec. 80.04(5.1) added by 1998, c. 19, subsec. 113(2), applicable to taxa- 
tion years that end after February 21, 1994. 


(6) Manner of filing agreement — Subject to subsection (7), a 
particular agreement between a debtor and an eligible transferee in 
respect of an obligation issued by the debtor that was settled at any 
time shall be deemed not to have been filed under this section 


(a) where it is not filed with the Minister in a prescribed form 
(i) on or before the later of 


(A) the day on or before which the debtor’s return of in- 
come under this Part is required to be filed for the taxa- 
tion year or fiscal period, as the case may be, that  in- 
cludes that time (or would be required to be filed if tax 
under this Part were payable by the debtor for the year), 
and 


(B) the day on or te feat which the transferee’s return of 
income under this Part is required to be filed for the taxa- 
tion year or fiscal period, as the case may be, that in- 
cludes that time, or 


(ii) within the period within which the debtor or the trans- 
feree may serve a notice of objection to an assessment of tax 
payable under this Part for a taxation year or fiscal period, as 
the case may be, described in clause (i)(A) or (B), as the case 
may be; 


a eipened Armada — 80.04(6)(a)(ii) 
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(b) wher it is not accompanied by, 


(i) where the debtor is a corporation and its directors are le- 
gally entitled to administer its affairs, a certified copy of their 
resolution authorizing the agreement to be made, 


(ii) where the. debtor is a corporation and its directors. are not 
legally entitled to administer its affairs, a certified copy of 
the document by which the person legally entitled to admin- 
ister its affairs authorized the agreement to be made, 


(iii) where the transferee is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy, of 
their resolution authorizing the agreement to be made, and 


(iv) where the transferee is a corporation and its directors are 
not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made; or 


(c) if an agreement amending the particular agreement has been 
filed in accordance with this section, except where subsection 
(8) applies to the particular agreement. 

Related Provisions: 80.04(7) — Deemed due dates for partnership to file return and 


service notice of objection; 96(3) — Agreement of members of partnership; 150(1) — 
Due date for return; 165(1) — Deadline for serving notice of objection. 


Forms: T2156: Agreement to transfer a forgiven amount under s. 80.04, 


(7) Filing by partnership — For the purpose of subsection (6), 
where an obligation is settled at any time in a fiscal period of a 
partnership, it shall be assumed that 


(a) the partnership is required to file a return of income under 
this Part for the fiscal period on or before the latest day on or 
before which any member of the partnership during the fiscal 
period is required to file a return of income under this Part for 
the taxation year in which that fiscal period ends (or would be 
required to file such a return of income if tax under this Part 
were payable by the member for that year); and 


(b) the partnership may serve a notice of objection described i in 
_ subparagraph (6)(a)(1i) within each period within which any 
member of the partnership during the fiscal period may serve a 
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notice of objection'to tax payable under. this Part for a taxation 
year in which that fiscal period ends. 


(8) Related corporations — Where at any time a corporation be- 
comes related to another corporation and it can reasonably be con- 
sidered that the main purpose of the corporation becoming related 
to the other corporation is to enable the corporations, to file an 
agreement under this section, the amount specified in the agreement 
shall be deemed to; be nil, for. the purpose of the description of.C in 
subsection 80(13). 


(9) Assessment of taxpayers in respect of agreement — 
The Minister shall, notwithstanding subsections 152(4) to (5), as- 
sess or reassess the tax, interest and penalties payable under this Act 
by any taxpayer in order to take into account an A hace filed 
under this section. 


(10) Liability of debtor. — Without affecting the liability of any 
person under any other provision of this Act, where a debtor and an 
eligible transferee file an agreement between them under this sec- 
tion in respect of an obligation issued by the debtor that was settled 
at any time, the debtor iis, to the: extent of 30% of the amount speci- 
fied in.the agreement, liable to. pay 


(a) where the transferee is a corporation, all taxes payable under 
this Act by it for taxation years that end in the period that begins 
at that time.and ends 4 calendar years after that time; 


(b) where the transferee is a partnership, the total of all amounts 
each of which is the tax payable under this Act. by a person for a 
taxation year. ; 


(i), that begins or ends in-that abet and 


(ii) that includes the end of a fiscal period of the partnership 
during which the person was: a member of the partnership; 
and 


(c) interest’and penalties in respect of such taxes. 


Related Provisions: 80.04(11) — Joint and several liability; 80.04(12) — Assess- 
ment; 80.04(14) — Where partnership is a member of a partnership; 87(2)(h.1) — 
Amalgamations — continuing corporation. 


History: Para. 80.04(10)(a) amended by 1998, c. 19, subsec: 113(3), applicable to tax- 
ation years that end after February 21, 1994. The para. formerly read: 


(a) where the transferee is a corporation, all taxes payable under this Act by it for 
taxation years that end in the period that begins at that time and ends 10 calendar 
years after that time; 


(11) Joint liability — Where taxes, interest and penalties are pay- 
able under this Act by a person for a taxation year and those taxes, 
interest and penalties are payable by a debtor because of subsection 
(10), the debtor and the person are jointly and severally liable to 
pay those amounts. 


Related Provisions: 87(2)(h.1) — Amalgamations = continuing corporation. 


(12) Assessments in respect of liability — Where a debtor 
and an eligible transferee file an agreement’between them under this 
section in respect of an obligation iseucd by the debtor that \ was 
settled at a particular time,’ ' 


(a) where the debtor is an individual or _a.corporation, the Min- 
ister may at any subsequent time assess the debtor in respect of 
taxes, interest and penalties for which the debtor is liable be- 
cause of subsection (10); and 


(b) where the debtor is a: partnership, the Minister may at any 
subsequent time assess any person who has been a member of 
the partnership in respect of taxes, interest and penalties for 
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which the partnership ‘is liable because of subsection (10); to the 
extent that those amounts relate to taxation years of the trans- 
feree (or, where the transferee is another partnership, members 
of the other partnership) that end at or after 


(i) where the person was not a'‘member of the partnership at 
the particular time, ‘the first subsequent time the. person be- 
comes a member of the partnership, and 


(ii) in any other case, the particular time. 


Related Provisions: 80.04(13) — Provisions applicable to assessment; 80.04(14) — 
Where partnership is a member of a partnership; 87(2)(h:1) — Amalgamations — con- 
tinuing corporation. 


(13) Application of Division |. The provisions: of Division I 
apply to an assessment under subsection (12) as chqueh it had been 
made under section 152. 


(14) Partnership members — For the purposes of paragraphs 
(10)(b).and (12)(b) and this subsection, where at any time a member 
ofa particular partnership is another partnership, each member of 
the other partnership shall be; deemed to be a member of the particu- 
lar partnership at that time. 


History [s. 80.04]: S. 80.04 added by 1995, c. 21, s. 27, applicable to taxation years 
that end after February 21, 1994, except that 


(a) it does not, other than for the purposes of subsections 6(15) and (15.1) and 
15(1.2) and (1.21) and’ section 79, apply’ to \any wei adsl settled or extinguished 


(i) before February 22, 1994, 
(ii) after February 21, 1994 


(A) ‘under the terms of an agreement in writing entered into on or before 
that date; or 
(B) under the terms of any amendment to such an agreement, where that 
amendment was entered into in writing before July 12, 1994 and the 
amount of the settlement or extinguishment was not substantially greater 
than the settlement or extinguishment provided: under the terms of the 
agreement, 
(iii) before 1996 pursuant to:a restructuring of debt in connection with.a pro- 
ceeding commenced in a court in Canada before February 22; 1994, 


(iv) before 1996 in connection with a proposal (or notice of intention to make a 
proposal) that was filed. under the Bankruptcy and Insolvency Act, or similar 
legislation of a country other than Canada, before February 22, 1994, or 


(v) before 1996 in connection with a written offer that was made.by, or. com- 
municated to, the holder of the obligation before February 22, 1994; and 


_(b) a form referred to in subsection 80.04(6) shall be deemed to have been filed on 

‘a timely basis if it-is filed With the Minister of National Revenue before 1996. 
Definitions [s. 80.04]: “acquired” — 256(7)-(9); “amount” — 80.04(5), 248(1); “as- 
sessment” — 248(1); “benefit” — 80.04(5.1); “commercial debt obligation” — 80(1), 
80.04(1), (4)(e); “commercial obligation” — 80(1), 80.04(1); “control” — 256(6)—(9); 
“corporation” — 248(1), Interpretation Act s. 35(1); “debtor”, “directed person’, “‘eli- 
gible Canadian partnership’? — 80(1),; 80.04(1); “eligible transferee” — 80.04(2);, “‘fil- 
ing-due, . date” —150(1), 248(1); “fiscal. period” — 249(2)(b),..249.1;, “forgiven 
amount” — 80(1), 80.01(8)(b),. 80.04(1);, “individual”, “Minister” — 248(1);. “per- 
son” — 80(1),  80.04(1), 248(1); . “prescribed” — 248(1); « “related” — 80(2)(j), 
80.04), (8), 251(2); “settled” —80(2)(a), 80.01(3)-(9), 80.02(2)(c), 80.02(7)(a), 
80.04(4)(e); “specified amount” — 80.04(4)(d); “taxable Canadian corporation” — 
89(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary trust” — 
108(1), 248(1); “time of issue” — 80.04(4)(g); “trust” — 104(1), 248(1), (3). 


80.1 (1) Expropriation assets acquired as compensation 
for, or as consideration for sale of, foreign property taken 
by or sold to foreign issuer — Where in a taxation year ending 
coincidentally with or after December 31, 1971 a taxpayer resident 
in Canada has acquired any bonds, debentures, mortgages, hypothe- 
cary claims, notes or similar obligations (in this section referred to 
as “expropriation assets”) issued by the government of a country 
other than Canada or issued by a person resident in a country other 
than Canada and guaranteed by the government of that country, 


(a) as compensation for 


(i) shares owned by: the taxpayer of the capital stock of a for- 
eign affiliate of the taxpayer that carried on business in that 
country, or 


(ii) all or substantially all of the property used by the tax- 
payer in carrying on business in that country, 
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(which shares or property, as the case may be, are referred to in 
this section as “foreign property”), taken, after June 18, 1971, 
from the taxpayer by the issuer under the authority of a law of 
that country, or 


(b) as consideration for the sale of foreign property sold, after 
June 18, 1971, by the taxpayer to the issuer, if 


(i) the sale was, by a law of that country, expressly required 
to be made, or 


(ii) the sale was made after notice or other manifestation of 
an intention to take the foreign property, 


if the taxpayer has so elected, in prescribed form and within pre- 
scribed time, in respect of all of the expropriation assets so acquired 
by the taxpayer, the following rule applies, namely, an amount in 
respect of each such expropriation asset, equal to 


(c) the principal amount of the asset, or 


(d) where the taxpayer has designated in the taxpayer’s election 
an amount in respect of the asset that is less than the principal 
amount thereof, the amount so designated, 


shall be deemed to be 
(e) the cost to the taxpayer of the asset, and 


(f) for the purpose of computing the taxpayer’s proceeds of dis- 
position of the foreign property so taken or sold, the amount re- 
ceived by the taxpayer by virtue of the taxpayer’s acquisition of 
the asset, 


except that in no case may the taxpayer designate an amount in re- 
spect of any expropriation asset so that the taxpayer’s proceeds of 
disposition of the foreign property so taken or sold (computed hay- 
ing regard to the provisions of paragraph (f)) are less than the cost 
amount to the taxpayer of the foreign property immediately before 
it was so taken or sold. 

Related Provisions: 53(1)(k), 53(2)(n)— Adjustments to cost base; 90-95 — 


Shareholders of corporations not resident in Canada; 220(3.2), Reg. 600 — Late filing 
or revocation of election. 


History: The opening words of subsec. 80.1(1) amended by 2001, c. 17, s. 210 to add 
the words “hypothecary claims”, in force on June 14, 2001. 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(2) Election re interest received or to be received on 
expropriation assets acquired by taxpayer — Where a tax- 
payer has elected in prescribed form and within prescribed time in 
respect of all amounts (each of which is referred to in this subsec- 
tion as an “interest amount’) received or to be received by the tax- 
payer as or on account of interest on all expropriation assets ac- 
quired by the taxpayer as compensation for, or as consideration for 
the sale of, foreign property taken by or sold to any particular issuer 
as described in subsection (1), the following rules apply in respect 
of each such asset so acquired by the taxpayer: 


(a) in computing the taxpayer’s income for a taxation year from 
the asset, there may be deducted, in respect of each interest 
amount received by the taxpayer in the year on the asset, the 
lesser of the interest amount and the total of 


(i) the amount required by paragraph (b) to be added, by. vir- 
tue of the receipt by the taxpayer of the interest amount, in 
computing the adjusted cost base to the taxpayer of the asset, 
and 


(ii) the greater of 


(A) the adjusted cost base to the taxpayer of the asset im- 
mediately before the interest amount was so received by 
the taxpayer, and 


(B) the adjusted principal amount to the taxpayer of the 
asset immediately before the interest amount was so re- 
ceived by the taxpayer, 


and there shall be included, in respect of each amount (in this 
paragraph referred to as a “capital amount”) received by the tax- 


Income Tax Act, Part I, Division B 


payer in the year as, on account or in lieu of payment of, or in 
satisfaction of, arti 

(iii) any proceeds of disposition of the asset, or 

(iv) the principal amount of the asset, 


the amount, if any, by which the capital amount exceeds the 
greater of the adjusted cost base to the taxpayer of the asset im- 
mediately before the capital amount was received by the tax- 
payer and its adjusted principal amount to the taxpayer at that 
time; 
(b) in computing, at any particular time, the adjusted cost base to 
the taxpayer of the asset, there shall be added, in respect of each 
interest amount received by the taxpayer on the asset before the 
particular time, an amount equal to the lesser of 
(i) any income or profits tax paid by the taxpayer to the gov- 
ernment of a country other than Canada in respect of the in- 
terest amount, and 


(ii) that proportion of the tax referred to in subparagraph (i) 
that the adjusted cost base to the taxpayer of the asset imme- 
diately before the interest amount was received by the tax- 
payer is of the amount, if any, by which the interest amount 
exceeds the tax referred to in that subparagraph, 


and there shall be deducted 


(iii) each interest amount received by the taxpayer on the as- 
set before the particular time, and 


(iv) each amount received by the taxpayer before the particu- 
lar time on account of the principal amount of the asset; 


(c) the receipt by the taxpayer of an amount described in subpar- 
agraph (b)(iv) in respect of the asset shall be deemed not to be a 
partial disposition thereof; and 


(d) for the purposes of section 126, notwithstanding the defini- 
tion “non-business-income tax” in subsection 126(7), the “non- 
business-income tax” paid by a taxpayer does. not include any 
tax, or any portion thereof, the amount of which is required by 
paragraph (b) to be added in computing the adjusted cost base to 
the taxpayer of the asset. 

Related Provisions: 53(1)(k), 53(2)(n) — Adjustments to cost base. 

Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(3) Where interest amount and capital amount received at 
same time — For the purposes of subsection (2), where an interest 
amount on an expropriation asset and a capital amount with respect 
to that asset are received by a taxpayer at the same time, the interest 
amount shall be deemed to have been received by the taxpayer im- 
mediately before the capital amount. 


(4) Assets acquired from foreign affiliate of taxpayer as 
dividend in kind or as benefit to shareholder — Where a 
foreign affiliate of a taxpayer resident in Canada would, on the as- 
sumption that the foreign affiliate were resident in Canada and its 
only foreign affiliates were corporations that were foreign affiliates 
of the taxpayer, be entitled to make an election under subsection (1) 
in respect of assets acquired by it that would, on that assumption, be 
expropriation assets of the foreign affiliate, and all or any of those 
assets are subsequently acquired by the taxpayer from the foreign 
affiliate as a dividend payable in kind, or as a benefit received from 
the foreign affiliate that would otherwise be required by subsection 
15(1) to be included in computing the income of the taxpayer, if the 
taxpayer has so elected, in prescribed form and within prescribed 
time, in respect of all of the assets so acquired by the taxpayer from 
the foreign affiliate, the following rules apply in respect of each 
such asset so acquired by the taxpayer: 


(a) an amount equal to 
(i) the principal amount of the asset, or 


(il) where the taxpayer has designated in the taxpayer’s elec- 
tion an amount in respect of the asset that is less than the 
principal amount thereof, the amount so designated, 
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shall be deemed to be, 


(iii) notwithstanding subsection 52(2), the cost to the tax- 
payer of the asset, and 


(iv) the amount of the dividend or benefit, as the case may 
be, received by the taxpayer by virtue of the acquisition by 
the taxpayer of the asset; 


(b) where the asset was so acquired as such a benefit and the 
taxpayer has designated in the election a class of shares as de- 
scribed in this paragraph in respect of the asset, the amount of 
the benefit shall be deemed 


(i) to have been received by the taxpayer as a dividend from 

' the foreign affiliate in respect of such class of shares of the 
capital stock thereof as the taxpayer has designated in the 
election, and 


(ii) not to be an amount required by subsection 15(1) to be 
included in computing the taxpayer’s income; 


(c) in computing the taxable income of the taxpayer for the taxa- 
tion year in which the taxpayer acquired the asset, there may be 
deducted from the taxpayer’s income for the year the amount, if 
any, by which the amount received by the taxpayer as a dividend 
by virtue of the acquisition by the taxpayer of the asset exceeds 
the total of amounts deductible in respect of the dividend under 
sections 91 and 113 in computing the taxpayer’s income or taxa- 
ble income, as the case may be, for the year; 


(d) there shall be deducted in computing the adjusted cost base 
to the taxpayer of each share of the capital stock of the foreign 
affiliate that is a share of a class in respect of which an amount 
was received by the taxpayer as a dividend by virtue of the ac- 
quisition by the taxpayer of the asset, the quotient obtained by 
dividing the amount, if any, deducted by the taxpayer under par- 
agraph (c) in respect of the dividend by the number of shares of 
that class owned by the taxpayer immediately before that 
amount was received by the taxpayer as a dividend; 


(e) any capital loss of the taxpayer from the disposition, after 
that time when the asset was so acquired by the taxpayer, of a 
share of the capital stock of the foreign affiliate shall be deemed 
to be nil; and 


(f) where the taxpayer has so elected in prescribed form and 
within prescribed time, subsection (2) applies as if the asset 
were an expropriation asset acquired by the taxpayer as compen- 
sation for foreign property taken by a particular issuer as de- 
scribed in subsection (1). 


Related Provisions: 53(2)(b) — Reduction in ACB. 
Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(5) Assets acquired from foreign affiliate of taxpayer as 
consideration for settlement, etc., of debt — Where a for- 
eign affiliate of a taxpayer resident in Canada would, on the as- 
sumption that the foreign affiliate were resident in Canada and its 
only foreign affiliates were corporations that were foreign affiliates 
of the taxpayer, be entitled to make an election under subsection (1) 
in respect of assets acquired by it that would, on that assumption, be 
expropriation assets of the foreign affiliate, and all or any of those 
assets are subsequently acquired by the taxpayer from the foreign 
affiliate as consideration for the settlement or extinguishment of a 
capital property of the taxpayer that was a debt payable by the for- 
eign affiliate to the taxpayer or any other obligation of the foreign 
affiliate to pay an amount to the taxpayer (which debt or other obli- 
gation is referred to in this subsection as the “obligation”), if the 
taxpayer has so elected, in prescribed form and within prescribed 
time, in respect of all of the assets so acquired by the taxpayer from 
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the foreign affiliate, the following rules apply in respect of each 
such asset so acquired by the taxpayer, 


(a) paragraph (4)(a) applies in respect of the asset as if subpara- 
graph (4)(a)(iv) were read as. follows: 


“(iv) the taxpayer’s proceeds of the disposition of the obli- 
gation settled or ph “) virtue of the eee 
by the taxpayer of the asset;” 


(b) where the taxpayer has designated in the taxpayer’s election 
a class of shares as described in this paragraph in respect of the 
asset, 


(i) the amount, if any, by which the cost to the taxpayer of 
the asset (Computed having regard to paragraph (a) and para- 
graph (4)(a)) exceeds the amount of the obligation settled or 
extinguished by virtue of the acquisition by the taxpayer of 
the asset shall be deemed to have been received by the tax- 
payer as a dividend from the foreign affiliate in respect of 
such class of shares of the capital stock thereof as the tax- 
payer has designated in the election, and 


(ii) the taxpayer’s gain, if any, from the disposition of the 
obligation shall be deemed to be nil; 


(c) the taxpayer’s loss, if any, from the disposition of the obliga- 
tion shall be deemed to be nil; and 


(d) paragraphs (4)(c) to (f) apply in respect of the asset. 
Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(6) Assets acquired from foreign affiliate of taxpayer on 
winding-up, etc. — Where a foreign affiliate of a taxpayer resi- 
dent in Canada would, on the assumption that the foreign affiliate 
were resident in Canada and its only foreign affiliates were corpora- 
tions that were foreign affiliates of the taxpayer, be entitled to make 
an election under subsection (1) in respect of assets acquired by it 
that would, on that assumption, be expropriation assets of the for- 
eign affiliate, and all or any of those assets are subsequently ac- 
quired by the taxpayer from the foreign affiliate, 


(a) on the winding-up, discontinuance or reorganization of the 
business of the foreign affiliate, or 


(b) as consideration for the redemption, cancellation or acquisi- 
tion by the foreign affiliate of shares of its capital stock, 


if the taxpayer has so elected, in prescribed form and within pre- 
scribed time, 


(c) in respect of all of the assets so acquired by the taxpayer 
from the foreign affiliate, subsection (1) applies in respect of 
each such asset, or 


(d) in respect of all amounts received or to be received by the 
taxpayer as or on account of interest on all of the assets so ac- 
quired by the taxpayer from the foreign affiliate, subsection (2) 
applies in respect of each such asset, 


as if the assets were expropriation assets acquired by the taxpayer 
as consideration for the sale of foreign property that consisted of 
shares of the capital stock of the foreign affiliate owned by the tax- 
payer immediately before the assets were so acquired and that was 
sold to a particular issuer. as described in subsection (1). 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


(7) Definition of “adjusted principal amount” — In this sec- 
tion, “adjusted principal amount” to a taxpayer of an expropriation 
asset at any particular time means the amount, if any, by which 


(a) the total of the principal amount of the asset and, in respect 
of each interest amount received by the taxpayer on the asset 
before the particular time, the lesser of the tax referred to in sub- 
paragraph (2)(b)(i) in respect of that interest amount and the pro- 
portion determined under subparagraph (2)(b)(ii) in respect 
thereof, 
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exceeds 


(b) the total of each amount received by the taxpayer before the 
particular’ time as an interest amount on the asset and each 
amount received by the taxpayer before the particular time as, 
on account or in lieu of payment of, or in satisfaction of, the 
principal amount of the asset. 


(8) Currency in which adjusted principal amount to be 
computed or expressed — For the purposes of this section, the 
adjusted principal amount, at any particular time, of an expropria- 
tion asset or of any asset assumed for the purposes of this section to 
be an expropriation asset shall be computed in the currency in 
which the principal amount of the asset is, under the terms thereof, 
payable, except that for greater certainty, for the purposes of para- 
graph (2)(a), the adjusted principal amount at any particular time of 
such an asset is its adjusted principal amount at that time computed 
as provided in this subsection but expressed in Canadian currency. 


Related Provisions: 261(5)(c), (f)(i) — Functional currency reporting. 


(9) Election in respect of two or more expropriation 
assets acquired by taxpayer — For the purposes of subdivi- 
sion c and subsection (2), and in applying subsections (7) and (8) 
for those purposes, where two or more expropriation assets that 
were 


(a) issued by the government of a country other than Canada, or 


(b) issued by a person resident in a country other than Canada 
and guaranteed by the government of that country 


at the same time, or as compensation for, or consideration for the 
sale of, the same foreign pr operty, have been acquired by a taxpayer 
and the taxpayer has so elected, in prescribed form and within pre- 
scribed time, in respect of all of the expropriation assets that were 
so issued or guaranteed by the government of that country and ac- 
quired by the taxpayer before the making of the election, all of 
those expropriation assets shall be considered to be a single expro- 
priation asset that was issued or guaranteed by the government of 
that country and acquired by the taxpayer. 


Regulations: 4500 (prescribed time). 


Forms: T2079: Election re: expropriation assets acquired as compensation for or a 
consideration for sale of foreign property taken by or sold to foreign issuer. 


Definitions [s. 80.1]: “adjusted cost base” —54, 248(1); “adjusted principal 
amount” — 80.1(7); “amount”, “business” — 248(1); “Canada” —255; “Canadian 
currency” — 261(5)(f)(i); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 
248(1); “class of shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); 
“cost amount”, “dividend” — 248(1); “expropriation assets” — 80.1(1); “foreign affili- 
ate” — 95(1), 248(1); “foreign property” — 80.1(1)(a); “person”, “prescribed”, “‘prin- 
cipal amount”, “property” — 248(1); “resident in Canada” — 94(3)(a)(viii), 250: 
“share” — 248(1); “taxable income’ — 2(2), 248(1); “taxation year’ — 11(2), 249: 
“taxpayer” — 248(1). 


80.2 [Repealed] 


Proposed Addition — 80.2 


Technical Notes (July 2010) [s. 80.2]: Section 80.2 is a special rule that applies 
where a taxpayer pays an amount to another person as a reimbursement, contribution or 
allowance (collectively referred to herein as a “reimbursement’’) in respect of a Crown 
charge described in paragraph 12(1)(o) or 18(1)(m). If applicable, section 80.2 deems 
the taxpayer to have paid an amount described in paragraph 18(1)(m) and deems the 
other person (the “recipient’’) neither to have received nor to have become entitled to 
receive the reimbursement. In effect, section 80.2 provides for the transfer of non-de- 
ductible Crown charges from the recipient to the taxpayer. Normally, the taxpayer is 
entitled to a share of the production or the income from production from the property 
that is subject to the Crown charge. Therefore, although section 80.2 treats the taxpayer 
as having incurred a non-deductible Crown charge, the taxpayer would be entitled to a 
deduction under paragraph 20(1)(v.1) of the Act (resource allowance) calculated by 
reference to the taxpayer’s income from the property. 


Section 80,2 operates to deem the taxpayer making the reimbursement to. have paid an 
amount described in paragraph 18(1)(m) only to the extent that the reimbursed Crown 
charge was either included in the recipient’s income or was denied as a deduction in 
computing the recipient’s income. With the phasing out of the income inclusion i in par- 
agraph 12(1)(o) and the prohibition against the deduction of Crown charges in. ‘para- 
graph 18(1)(m), section 80.2 may no longer apply to the entire amount of a reimburse- 
ment. In addition, section 80.2 does not explicitly preclude the recipient from taking a 
deduction (or reducing an income inclusion) i in respect of a reimbursed Crown charge. 
As well, since section 80.2 does not deem the taxpayer to have made the reimburse- 
ment at the time the obligation to pay the Crown charge arose, a taxpayer may seek to 
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ve income of the exdave s the recta ; 
jount ios was eae to be deductible 


The ability to claim excess deductions in respect of tints alii 
nated by, treating the eligible portion of the reimbursement (in mo: en), 1 

amount of the reimbursement) as a payment described in paragraph 8(1)Gm) 
tion 80, 2(2)) and by reversing the benefi it of é one dedu on i 


reimbursement i is referred to in new section 80. 2a as the ~eligible p portion 
fied amount” (see discussion below under subsections 80.2(11) and ( 12) : 
of a reimbursement that exceeds the eligible portion of the specified amount is i 
in the income of the recipient (subsection 80.2(8)) and, subject to paragraphs 18( i)(a) 
and (b), is deductible in computing the income of the taxpayer (subsection 8 80.26 
addition, new subsection 80.2(3). precludes a taxpayer from i increasing th leductible 
portion ofa reimbursement by delaying t the time of the reimbursement. ¢ this by 
ensuring that the amount deductible is determined by reference to the time that the 
reimbursed Crown charge was imposed (i.e., became payable to, or receivable by, the 
Crown or an emanation of the Crown). It should be noted that new subsection 80. 2(3) 
does not apply to a reimbursement paid toa partnership if the reimbursement meets the 
conditions described in new subsection 80. 2(4) of the Act. These conditions, which are 
set out in _ 80. eae: to = are discussed in the oysbendrtr age to new subsec- 
tion 80.2(4),. - : 
Dept. of Fieioe.r news rleane 2004-053, oe 47: 2004: Minister of Finance 
Proposes Amendments to Royalty Reimbursement Rule 
Minister of. Finance Ralph Goodale today announced his. intention to propose. amend- 
ments to the Income Tax Act that would prevent corporations and other taxpayers from 
obtaining inappropriate tax deductions in respect of reimbursed resource-related Crown. 
charges such as royalties. 

The 2003 budget announced improvements to the tax structure applying to Canada’s 
resource sector. These improvements, which were enacted in November 2003, included 


a deduction for Crown charges that is to be phased in during | the period 2 20 
Previously, Crown charges such as royalties could not be deducted i in compt ting in- 
come for tax A glitsen 


Bik taxpayer ie a Crown — ipcutead by that ont taxpayer. This reit - 
ment rule, which was designed to limit the deductibility of Crown charge re burse- 
ments, may not operate as intended during the phase-in period. : 


Accordingly, amendments to the Income Tax Act are proposed to ensure th 
bursement rule imposes the appropriate limits on the deductibility of reimbursement 
payments and provides for the appropriate tax treatment to the recipients: of rein om 
ments, The attached backgrounder provides a detailed sso of th proposed — 
puerteccie : 


996-8080; Pat Breton Press Secretary, Office of the Minister of. Finance, 996- 
7861. : on 


——— 


This regling: was | istined i in bee: Department of Finanse éeauaibak piper in March 200 2 
and was subject to extensive consultations with the resource sector. As des 
that paper, this new regime includes the following three key features, whi 
phased in over a five-year period (beginning i in taxation years that end 


* a reduction of the federal corporate tax rate on income earned from e! 
ties from 28% to 21%, ae 


* elimination of the resource allowance; oe J : 
_* a deduction for Crown charges, such as once te tinue: taxes 


Consequential to the enactment of the new regime, a long-standing rule in s 
of the Income Tax Act (the “Act”) dealing with reimbursements, conteibmtiotisvo or al 
lowances (collectively. referred to herein as" “reimbursements”) in respect of C 
charges was repealed, effective for taxation years beginnin 
introduction ¢ new regime, a taxpayer who reim 
by another person the ‘ ‘recipient”) was considered to hi ne pay 
in paragraph 18(1)(m) of the Act, which payment was not editctbia in 
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taxpayer” 's income. Thus, neither the ‘taxpayer nor the reci vc 
an amount in respect of the Crown wets The purpose of this imbursement rae v was 


one thas the full amount vol a reimbursement 
in 18(1)(m) of the a 


proposed that the eeuneient to oe fe aesdcrbatiy of a ieisbutsemdat by 
ce to the time the Crown: eee became payable or receivable generally hot 


g in conditions are met. These conditions 
es nent ae the ue be : a ee of the spies’ at the so . a 


roumstances shore tte! anes or the ‘recipient is requis to ainend a eae 
itis pense that no peme or interest apply to any additional tax: 


pa 
of September 17, 2004, 
For reimbursements. made ‘on or after September 17, 2004, it is ee thee 


reimbursement that exceeds the eligible portion of the reimburse- 
ee to os rules ae in (a) to (c) above. The _ bomen 


: Pen cue. The cine” portion of a eunbauomeat may ibe 
ou 10 ee amount oO the reimbursement in other oo 


ment be included i in computing the income of ‘the: recipient ‘and, subject to 
Y lee oe 18(1)@) and ee of the Act, — be —— in ees the 


r roposed atndnade € payers Or partner- 
ships do not enter into reimbu rsement ete to i rateaty crease the amount 
ha Z : 


or eae: ioe oe recipient, or. 


_ (ii) that was, in respect of the: oe an 1 amor t di Le 
_ scribed Dy peer 12(1)(0); ae ee 


; in ¢ a taxation year or fiscal ae of the oe an be: 
before 2007; and : : . 


(c) the taxpayer is ‘resident i in Canada or carries on busines i 
‘Canada when the specified amount is paid. 2 
Technical Notes (July 2010): New subsection 80. 2(1) pro’ ides that ‘subs : 
80.2(2) to (13) apply if a taxpayer (either resident i in Canada or carrying on business _ 
in Canada) pays an amount, under the terms of a contract, that may reasonably be 
considered to have been received by the recipient as a reimbursement in respect of a 


S. 80.2(3) 


Crown charge described by paragraph 12(1)(0) or 18(1)@m). The Crown charge is 
referred to in new section 80.2 as the ‘original amount.” By referring to an original 
amount “described” by paragraphs 12(1)(0) or 18( 1)(m) (and not the amount either 
included in income or denied as a deduction under these provisions), subsection 
80.2(1) ensures that section 80.2 applies to the full amount of the reimbursement. 
The full amount of the Penner ent is referred to in new section 80.2 as the ae 
fied amount.” 


New paragraph 80. 2(1)(b) conde: that the reimbursed Crown charge must He paid 


or payable by the recipient or receivable by a person described in paragraph 12(1)(0) 


in a taxation year or fiscal period of the recipient that begins before 2007. As a result, 
section 80,2 will only apply to a reimbursement if the recipient is subject to restric- 
tions on the deductibility of the reimbursed Crown charge (i.e., the Crown charge is _ 
described i in ‘paragraph 18(1)(m)) or is required to ‘include some portion of the Crown 
charge in ‘income G e., the Crown oe is described in paragraph 12(1)(0)). 


Related Provisions: 53(1)(e)fiv. 1) Addition to ACB of partnership i interest for 
gee amount = e partner to panne vip 


before 2008, the cligible portion of the spate « amount, referred 
to in subsection (11), is deemed to be a payment described by par- 
agraph_ 18( 1am). If, however, the specified amount is paid in a 
taxation year of the taxpayer that begins after 2007, the specified _ 
amount is deemed, for the pine of applying this section to ne 
taxpayer, to be nil. 

Technical Notes (July 2010): New subsection 80.2(2) woud that if the speci- - 
fied amount is paid in a taxation year ‘of the taxpayer that begins before 2008, the 
eligible portion of the ‘specified amount is deemed to be an amount described by 
paragraph 18¢ 1)(m). It also provides that, if the specified amount is paid in a taxation 
year of the taxpayer that begins after 2007, the specified amount is deemed, for the © 
purpose of applying section 80.2 to the taxpayer, to be nil. 

For payments made before September 17, 2004, the eligible portion of the specified _ 
amount is equal to the specified amount. For reimbursements made on or after Sep- 
tember 17, 2004, the eligible portion of the specified amount may be less than the 
specified - mount. The rules for determining the eligible portion of the specified 
amount are described i in the commentary to subsections 80. 21 1) and (12). . 


To abconimodate the payment of a reimbursement in a taxation year of the taxpayer 
that begins after 2006 and before 2008 (the eligible portion of which is deemed to be 
described by paragraph 18(1)(m)), paragraph 18(1)(m), which was originally re- 
pealed effective for taxation years that begin after 2006, will be repealed for taxation 
years that begin after 2007. If, however, a reimbursement described in subsection 
80.2(1) is delayed to a taxation year of the taxpayer that begins after 2007, the speci- 
fied amount is deemed, for the purpose of applying section 80.2 to the taxpayer, to be 
nil and no deduction will ve avatar to the aan in respect of the 
reimbursement. _ , 


(3) Applying { para, 18(1 \(m) — For the purpose of applying 
paragraph 18(1)(m) for the taxpayer’s taxation year in which the 
specified amount was paid, the amount to which that paragraph 
pate is to be determined for that taxation year 


(a) if the taxpayer was in existence at the time the rpiaat 
amount became receivable by a person referred to in subpara- 
_ graph 12(1)(0)G) or became payable to a person referred to in 
subparagraph 18(1)(m)(i), as if the gon amount were paid 
by the taxpayer at that time; and 


) in any other case, as if 


(i) the taxpayer were in existence and bad a aie taxa- 
tion year at the time the original amount became receivable 
by a person referred to in subparagraph 12(1)(0)G) or be- 

came payable to a person referred to in ae ea Sel d 
18(1)(m)(@), and © 


(ii) she specified amount were naps my the expayer at that 
time. 


Technical Notes (July 2010): To ensure that the taxpayer does not benefit (.e., 

increase the percentage of the reimbursement that is deductible in computing in- _ 
come) by delaying the reimbursement of a Crown ¢ arge, new subsection 80.2(3) _ 
movies that paragraph 18(1)(m) ee as if the Te ursement were made atthe - 


payer did not exist at the time the Growet charge was imposed (¢.g., a new corpora- 
tion created on an amalgamation), the percentage of the reimbursement that is subject 
to paragraph 18(1)(m) is computed as if the taxpayer were in existence at that time 
and had a calendar year-end. In either case, the percentage of the reimbursement that 
is subject to paragraph 18(1)G@n) and, accordingly, the amount that is not deductible 
in the taxation year in which the reimbursement is paid, is determined by reference to 
the percentages described in the transitional rules to the repeal of paragraph 
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18(1)(m), as if the taxpayer paid the reimbursement at ake time ~ seimbureed : 


Crown charge was imposed. / 
Related Provisions: 80.2(4) — s ebsstion for éertatn partnetship reimbursements 


(4) Exception for certain partnership reimbursements — _ 


Subsection (3) does not apply toa Bids oount seg by a tax 
payer if 


(a) the recipient is a partnership; 


(b) the original amount became receivable bya a : person referred : 
to in subparagraph 12(1)(0)(i) or became payable to a person — 
referred to in subparagraph 18(1)(m)(i), ina particular fiscal 


period of the partnership; — 


(c) the taxpayer is a member of the partnership at the end of 


the particular fiscal period; and 
(d) the taxpayer paid the specified amount before the end of 


the taxation year of the taxpayer in which that peer fiscal 


period ends. 


Technical Notes (July 2010): New subsection 80.2(4) provides that subsection 
80.2(3) does not apply to certain partnership reimbursements if the conditions, set out 
in new paragraphs 80.2(4)(a) to (d), are met. Those conditions require the taxpayer to 
be a member of the partnership at the end of the particular fiscal period in which the 
Crown charge became payable or receivable and require the reimbursement to be 
paid before the end of the taxation year of the taxpayer in which the particular fiscal 
period of the partnership ends. The purpose of new subsection 80.2(4) is to permit a 
member of a partnership to determine the amount deductible in respect of a reim- 
bursed Crown charge by reference to the same taxation year as the profit from the 
partnership’s production (on which the reimbursed Crown charge was imposed) is 
allocated to the member. 


(5) Specified amount deemed to be paid at end of 
taxation year — A specified amount paid by the taxpayer to a 
partnership is deemed to have been paid on the last day of a par- 
ticular taxation year of the taxpayer, and not at the time it was 
paid, if 
(a) the taxpayer paid an amount to the partnership in the partic- 
ular taxation year (referred to in this subsection as the “initial 
payment”); 


(b) the initial payment was paid before September 17, 2004; 


(c) the initial payment is an amount to which subsection (3) 
did not apply because of subsection (4); 


(d) the taxpayer’s share of the original amount in respect of the 
initial payment is greater than the initial payment; 


(e) the specified amount is equal to or less than the difference 
between the taxpayer’s share of the original amount in respect 
of the initial payment and the initial payment; 


(f) the taxpayer elects in the taxpayer’s return of income for 
the taxpayer’s taxation year that includes the time at which the 
specified amount would, if this Act were read without refer- 
ence to this subsection, have been paid, to have this subsection 
apply to the specified amount; and 


(g) the specified amount is paid before 2006. 


Technical Notes (July 2010): New subsection 80.2(5) is a special rule that 
applies to a taxpayer that made a reimbursement payment to a partnership before 
September 17, 2004 (“initial reimbursement’). If the conditions set out in new sub- 
section 80.2(5) are met, the taxpayer may make a supplemental reimbursement (“top- 
up reimbursement’’) that is deemed to have been paid at the end of the taxation year 
in which the initial reimbursement was made. New subsection 80.2(5) only applies if 
the taxpayer’s share of the original amount in respect of the initial reimbursement is 
greater than the initial reimbursement (i.e., the taxpayer reimbursed the partnership 
for less than the taxpayer’s share of the Crown charges). In addition, the top-up reim- 
bursement must be paid before 2006 and cannot exceed the difference between the 
taxpayer’s share of the original amount in respect of the initial reimbursement and 
the initial reimbursement. The rules for determining a taxpayer’s share of the original 
amount in respect of the initial reimbursement are set out in new subsection 80.2(12). 


The purpose of new subsection 80.2(5) is to permit a taxpayer to make a retroactive 
top-up reimbursement if the initial reimbursement was less than the taxpayer’s share 


of the Crown charges. This provision recognizes that: 1) a taxpayer may have madea_ | 


partial reimbursement prior to September 17, 2004 (the date of the press release an- 
nouncing the amendments to section 80.2) in the expectation of obtaining a deduc- 
tion in respect of reimbursed Crown charges that was proportionate to the reduction 
in the taxpayer’s resource allowance; and 2) the deduction anticipated by the tax- 
payer may have been diminished by new section 80.2. Thus, new subsection 80.2(5) 


cl mputing the recipient's income for the taxatio 


portion of the specified amount exceeds the portion : f 
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affords th taxpayer the opportunity to correct for unanticipated tax consequence 
‘ing to the application of new section 80.2 fe i “— imbursement. 


6 Inclusion in recipient’s income. — The 1 recipient 


in which the original amount was 


hat was included in computing the income of the r 
or the taxation year or fiscal period because of para; aph 
(0) or that was not deductible in computing the income « 
the recipient for the taxation year or fiscal pas pecense of 
graph 18(1)(m). 
Technical Notes (July 2010): New subsection 80. 26) requires. he recipi 
include in income, for the taxation year or fiscal period in which the original t 
was paid or became payable or receivable, the amount by which the eligible portion 
of the specified amount exceeds the portion of the original amount that was included 
in the income of the recipient (if the reimbursement relates to a paragraph 12(1)( 
amount) or was not allowed as a deduction (if the reimbursement relates to a par 
grap 18(1)(m) amount). The purpose of this provision is to offset any reduc n 
income available to the recipient in respect of a reimbursed Crown charge. 


Related Provisions: 80.2(7) — maga 80.2(8) — Alternative inclusion: 
80. 2(1 1) — Eligible portion. 7 


(7) Interpretation — portion of the Sriainet amount — For 
the purpose of subsection (6), the portion of the original amount — 
that was included in computing the income of the recipient or that — 
was not deductible in computing the income of the recipient is the 
amount that would be included in computing the income of the 
recipient under paragraph 12(1)(0) or that would not be deductible — 
in computing the income of the recipient under paragraph i 
18(1)(m), if the original amount were equal to the eligible portion : 
of the specified amount. 


Technical Notes (July 2010): New subsection 80.2(7) provides that, in determin-_ 
ing the amount included in the income of the recipient under subsection 80.2(6), the _ 
portion of the original amount that was included in computing the income of the — 
recipient or that was not deductible in computing the income of the recipient is deter-_ 
mined as if the original amount were equal to the eligible portion of the specified 
amount. For example, assume that, in its taxation year ending on December 31, 2003, 

a recipient was entitled to a deduction of $500 in respect of $5,000 of Crown charges © 
described in paragraph 18(1)(m) (10% of $5,000) and that one-half of the Crown 
charges ($2,500) were reimbursed in that year. In this case, the recipient would be 
required te include $250 in its income (10% of $2,500 — the amount deductible by 
the recipient if the original amount were equal to the eligible portion of the specified 
amount). As a further example, assume that the recipient receives a reimbursement of 
$3,000 after September 17, 2004 in respect of $5,000 of Crown charges incurred in — 
its taxation year ending December 31, 2004. It is further determined that the eligible - 
portion of the specified amount is $2,000. In this case, the recipient would be re- 
quired to include $500 in its income under this provision (25% of $2,000 — the 
amount deductible by the recipient if the original amount were equal to the eligible — 
portion of the specified amount). The portion of the reimbursement that exceeds the 
eligible portion of the specified amount ($1,000) would be included in the gst Ss 
2004 income under new subsection 80.2(8). > 


Related Provisions: 80.2(11) — Eligible portion. 


(8) Inclusion in recipient’s income — The recipient shall in- 
clude, in computing the recipient’s income for its taxation year or 
fiscal period in which the original amount was paid or became 
payable or receivable, the amount, if any, by which the specified 
amount exceeds the eligible portion of the specified amount. a 
Technical Notes (July 2010): New subsection 80.2(8) requires the recipien bi . 
include, in computing the recipient’s income for its taxation year or fiscal period in _ 
which the original amount was paid or became payable or receivable, the amount, if . 
any, by which the specified amount exceeds the eligible portion of the specified : 
amount. The amount included in the income of the recipient under this subsection is _ 
equal to the amount that may be deductible by the taxpayer under subsection 80. 2(9). : 
Related Provisions: 80.2(11) a : 
portion. 


(9) Deduction By taxpayer — Sabjea to paragraphs 18()(a) 7 
and (b), the taxpayer may deduct in computing the taxpayer’s in- 
come for the taxpayer’s taxation year in which the specified © 
amount was paid, the amount, if any, by which the specified 
amount exceeds the eligible portion of the specified amount. 
Technical Notes (July 2010): New subsection 80.2(9) provides that the taxpayer : 
may deduct, ‘subject to paragraphs 18(1)(a) and (b), in computing the taxpayer's in- 
come for the taxpayer’s taxation year in which the specified amount was. paid, the 


80.2(6) — Alternative inclusion; 
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that the eeeer: s share of the Chas i. 
re reimbursed under 


ae Part eee of the oe 


in. ean of oS a 


jount we pai [or 
o the cligible portion of the pei : 


d to ave been paid on the hee day for the _ 
day was before September 17, 2004 and the tax is 
anada. before March 2005. i 


iS a toa nce Crown Lae ee on n the produc- y 
hee enters into a contract with the taxpayer 


— from property free of ‘all ‘costs of devdenaen and 
i AC 3, 3 the eres roe 2 Me pro- 


, e | »p 1 are May Not ex | the contract, the taxpa eed to feiinbusse the pions 
oe the total of oe : the portion of the ing, share i production — 
(a) that proportion of ibe total of all amounts de sheds in para- : ep monthly 
graph 12(1)(0) or 18(1)(m) in respect of the property that the © government. although te recipient receives ihe reimbursement 1 clams a de 

taxpayer’s share of production from the property. pay able to | duction in respect of the reimbursed Crown royalty bes to $50, 000. In this 
the taxpayer as a royalty, which. royalty is computed without ease, new section 80.2 would apply as follows: 
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As Ay m) pene oe 
sl ee Sage 


resource profits doar Part XII e the Re, 
_alty that was reimbursed by the taxpayer. 
_ puting its resource profits, the oe would ) 
royalty oe to $300,000. : 


Example 2 


: Assume that the a ‘popalty, is described ee U1 Me No an 
under the terms of the contract, the taxpayer reimburses the recipient o 
ary 1, 2004 for its share of the Crown royalty that became receivab in 200. 
Although the recipient is entitled to the reimbursement, it includes, under pa 
graph 12(1)(a), only $270,000 in its income in respect of the reimbursed Crown 
royalties (90% of $300, 000). In this Gc ew secti 80. 2 would apply as fol- : 
lows: 


: oe _ [Recipient 2003) | pee (2004 
y sabes M3) : j pedo b icate —|| History: S. 80.2 repealed by 2003, c. 28, s. 9, applicable to taxation years that begin 
630,006 2 ase || after 2006. S. 80.2 formerly read: 
Penalty/Interest ene NU i ek ae yt ee 80.2 Reimbursement by taxpayer [resource royalties] — Where 
Notes: a Ce tego ett (a) a taxpayer, under the terms of a contract, pays to another person an 
‘% . amount (in this subsection!? referred to as the “specified payment”) that 
4 10% of $300,000). Note that if the taxpayer aid claimed a total deduction a bly b dered 46 have be ied Bri ths Oth = 
“that exceeded $30,000, the “excess” deduction would be disallowed. : saa ac isa Reena gee tome gnbaadat ioe, ogg Saat ie 
reimbursement, contribution or allowance in respect of an amount (referred 
** “Assuming that any tax resulting fron om the pours of proposed section to in paragraph (b) as the “particular amount”) paid or payable by the other 
80.2. is paid before March 2005. Be person, 
As in Example 1, the recipient has a $30,000 income inclusion under new sub- (b) the particular amount is included in the income of the other person or is 
section 80.2(6). The result is that the total amount included in the income of the’ denied as a deduction in computing the income of the other person by reason 
recipient in 2003 under paragraph 12(1)(0) and subsection 80.2(6) in respect of of paragraph 12(1)(0) or 18(1)(m), as the case may be, and 
the reimbursed Crown royalty is equal to $300,000. In addition, new subsections - i : i E 3 
80.2(2) and (3) ensure that the entire amount of the reimbursement is an amount ~ (c) the taxpayer was resident in Canada or carrying on business in Canada at 
described in paragraph 18(1)(m) and that the percentage of the reimbursement the time the specified payment was made by the taxpayer, 
that is not deductible by the taxpayer is determined as if the reimbursement were ~ the following rules apply for the purposes of this Act, other than this section: 


paid at the time the Crown royalty became receivable (i.e., 2003 percentages 

apply). Pursuant to subsection 80.2(13), the recipient would not include in com- 

puting its resource profits under Part XI of the Regulations any portion of the — 

Crown royalty that was reimbursed by the taxpayer. Accordingly, for the pur-. 

pose of computing its resource profits, the recipient would be bpmied as having a 

Crown royalty equal to $300,000. : (e) the other person shall be deemed neither to have received nor to have 
lee Bors eo [oe become entitled to receive the specified payment from the taxpayer. 


(d) the taxpayer shall be deemed neither to have made nor to have become’ 
obligated to make the specified payment to the other person but to have paid 
an amount described in paragraph 18(1)(m) equal to the amount of the speci- 
fied payment, and 


Example 3 
Assume that, under the terms of the contract, che amaver eimbaltses the recipi- a cas 
ent $400,000 on January 31, 2005 in respect of Crown royalties described in 80.3 [Income deferrals — livestock] — (1) Definitions — In 
paragraph 12(1)(0), all of which became receivable by the province during | this section, 

2004. In this situation, the reimbursement exceeds the eligible portion of the ne ‘ 3 cal 
specified amount by $100,000. In computing its income for 2004, the recipient breeding animals” means 
includes $300,000 (75% of $400,000) in respect of the reimbursed Crown roy- (a) horses that are over 12 months of age and are kept for breed- 


_alty. Assuming that a deduction by the taxpayer for any portion of the reimburse- Sib : : 9: 
ment would not be denied by eith er ‘paragraph TSG) oF (b), new section ing in the commercial production of pregnant mares’ urine, and 


would apply as follows: _ 5 : oO (b) deer, elk and other similar grazing ungulates, bovine cattle, 

Recipient (2004) si poe (2005) bison, goats and sheep that are over 12 months of age and are 
et se ae (875,000) kept for breeding; 

: ee History: Para. (b) of the definition “breeding animals” in subsec. 80. 3(1) amended I by 


1994, c. 7, Sch. VIII (1993, c. 24), s. 31, to add “deer, elk and other similar grazing 
ungulates”, applicable to fiscal periods and taxation years ending after 1990. 


“breeding herd” of a taxpayer at any time means the number de- 
termined by the formula 


A-(B-C) 


percentage that applies in th payer 


( taxation year (25% of ss 
$300,000). a 


where 


12 sic. Should read “section” — ed. 
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A is the total number of the taxpayer’s breeding: animals held in 
_ the course of carrying on a farming, business at that time, 


B is the total number of the taxpayer’s breeding animals held in 
© ‘the business at that time that are female bovine cattle that have 
not given birth to calves, and 


C is the lesser of the number determined as the value of B and one- 
half the total number of the taxpayer’s breeding animals held in 
the business. at that time that are female bovine cattle that have 
given birth to: calves. 


(2) Income deferral from the destruction of livestock — 
Where a particular amount in respect of the forced destruction of 
livestock under statutory authority in a taxation year of a taxpayer is 
included in computing the income of the taxpayer for the year from 
a farming busirless, there may be deducted in computing that in- 
come such amount as the taxpayer claims not exceeding the particu- 
Jar amount. 

Related Provisions: 28(1)(g) — Deduction for farming business using cash method; 
80.3(3) — On of deferred amount; 80. a — - Where subsecs. (2) and 4) not to 
apply. 

Interpretation Bulletins: IT-425: Miscellaneous farm income. 


(3) Inclusion of deferred amount — The amount deducted 
under subsection (2) in computing the income of a taxpayer from a 
farming business for a taxation year shall be deemed to be income 
of the taxpayer fromthe business for the taxpayer's immediately 
following taxation year. 

Related Provisions: 28(1)(d) — Inclusion in fades income when using cash 


method; 87(2)(tt) — 
Winding-up — rules applicable. 


Interpretation Bulletins: IT-425: Miscellaneous farm income. 


(4) Income deferral for regions. of drought, flood, or 
excessive moisture — If in.a taxation year:a taxpayer carries on 
a farming business in‘a region that is;at any time in the year a pre- 
scribed drought region or a prescribed region of flood or excessive 
moisture and the taxpayer’s breeding herd at the end of the year in 
respect of the business does not exceed 85%, of the taxpayer’s 
breeding herd at the beginning of the year in respect of the business, 
there may be deducted in computing the taxpayer’s income from the 
business for the year the amount that the taxpayer claims, not ex- 
ceeding the amount, if any, determined: by the formula 


(A-B)xC 
where 
A isthe amount by which 


(a) the total of all amounts included in computing the, tax- 
payer’s income. for the year from the business. in respect. of 
the sale of breeding animals in the. year 


exceeds 


(b)' the’ total of all amounts deducted under paragraph 
20(1)(n) in computing the taxpayer’s income from the busi- 
ness for the year in respect of an amount referred to in ‘para- 
graph (a) of this description; 


B is the total of all amounts deducted in computing the taxpayer's 
income from the business for the yéar in respect of the acquisi- 
tion of breeding animals; and 

Ba 6 

(a) 30% where the taxpayer’s breeding herd at the end of the 
year in respect of the business exceeds 70% of the taxpayer’s 
breeding herd at the beginning of the year in respect of the 
business, and 


(b) 90% where the taxpayer’s breeding herd at the end of the 
year in respect of the business does not exceed 70% of the 
taxpayer’s breeding herd at’ the beginning of the year in re- 
spect of the business. 

Related Provisions: 28(1)(g) — Deduction for farming estness using cash method; 


80.3(5) — Inclusion of deferred amount; 80.3(6) — Where subsecs. (2) and'(4) not to 
apply; 257 — Formula cannot calculate to less than zero. 


Amalgamations — deferral of amounts received; 88(1)(€.2)— | 


S. 80.3(6)(b) 


Regulations: 7305, 7305.01 (prescribed drought regions for each year); 7305.02 (pre- 
scribed regions of flood or excessive moisture). 


History: Opening words of subsec. 80.3(4) amended by 2009, c. 31, subsec. 2(1), ap- 
plicable to: 2008, et seg. They formerly read: 


(4) Income deferral for sales in prescribed drought region — Where in a 
taxation ‘year a taxpayer carries on a farming business in a region that isa pre- 
scribed drought region at any time in the year and the taxpayer’s breeding herd at 
the end of the year in respect of the business does not exceed 85% of the’ tax- 
payer’s breeding herd at the beginning of the year in respect of the business, 
there may be,deducted|in. computing the taxpayer’s income:from the business for 
the year such amount as the taxpayer claims, not exceeding the amount, if any, 
determined by the formula 


(5) Inclusion: of deferred amount — The amount deducted 
under subsection (4) in computing the income of a taxpayer for a 
particular taxation year from a farming business carried on in a re- 
gion prescribed under that subsection may;'to the extent that the 
taxpayer so elects, be included in computing the taxpayer’s income 
from the business for a taxation year ending after the particular tax- 
ation year,;and is, except: to the extent that the amount. has been 
included under this subsection in. computing the taxpayer’s income 
from the business for a preceding taxation year after the particular 
year, deemed to be income of the taxpayer from the business for the 
taxation year of the taxpayer that is the earliest of 


(a) the first taxation year beginning after the end of the period or 
series of continuous periods, as the case may be, for which the 
region is prescribed under that subsection, 


(b) the first taxation year, following the particular taxation year, 
at the end of which the taxpayer is 


(i) non-resident, and 


(ii) not carrying on business through a fixed place of business 
in Canada, and 


(c) the taxation year in which the taxpayer dies, 


Related Provisions: 28(1)(d) — Amount under 80.3(5) to be added. to income of 
farming business using cash method. 


History: Opening words and para. (a) of subsec. 80.3(5) amended by 2009, c. 31, 
subsec. 2(2), applicable to 2008 et seq. The portion formerly read: 


(5) The amount deducted under subsection (4) in computing the income of a 
taxpayer for a particular taxation year from a farming business carried on in a 
prescribed drought region may, to the extent that the taxpayer so elects, be in- 
cluded in computing the taxpayer’s income from the business for a taxation ‘year 
ending after the particular taxation year, and shall, except to the extent that the 
amount has been included under this subsection in computing the taxpayer’s in- 
come from the business for a preceding taxation year after the particular year, be 
deemed to be income of the taxpayer from the business for the taxation year of 
the taxpayer that is the earliest of 


(a) the first taxation year beginning after the end of the period or series of 
continuous periods, as the case may be, for which the region is.a prescribed 
drought region, 


Subsec. 80.3(5) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 59(1), applica- 
ble to fiscal periods’ and taxation years ending after 1987. Subsec. 80.3(5) formerly 
read: 


(5) Inclusion of deferred amount — The amount deducted under subsection 
(4) in computing the income ‘of a taxpayer for a taxation year from a farming 
business carried on in a prescribed drought region shall be deemed to be income 
of the taxpayer from the business for the taxpayer’s first taxation year commenc- 
ing after the end of the period or series of continuous periods, as the case may 
be, for which the region was a prescribed drought region or, where the taxpayer 
has died before’ the beginning of that first taxation year, for the-taxation year in 
which the taxpayer died, except to the extent that the amount has been. included 
in computing the taxpayer’s income from the business for a preceding taxation 
year. 


Regulations: 7305, 7305.01 (prescribed drought regions for each year). 


(6) Where subsecs. (2) and (4) do not apply — Subsections 
(2) and (4).do not apply to,a taxpayer in respect of a: farming, busi- 
ness for a taxation year 


(a) in which the taxpayer died; or 


(b) where at the end of the year the taxpayer is non-resident and 
not carrying on the business through a fixed place of, business in 
Canada. 
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History: Para. 80.3(6)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 59(2), 
applicable to fiscal periods and taxation years ending after 1987. Para. 80.3(6)(b) for- 
merly read: 


(b) where the taxpayer is not resident in Canada at the end of the year and at any 
time in the year did not carry on the business in Canada. 
Definitions [s. 80.3]: “amount” — 248(1); “breeding animals”, “breeding herd” — 
80.3(1); “business” — 248(1); “Canada” — 255; “farming”, “taxpayer” — 248(1); 
“taxation year” — 11(2), 249; “year” — 11(2). 


80.4 (1) Loans [to employees — deemed interest] — Where 
a person or partnership receives a loan or otherwise incurs a debt 
because of or as a consequence of a previous, the current or an in- 
tended office or employment of an individual, or because of the ser- 
vices performed or to be performed by a corporation carrying on a 
personal services business, the individual or corporation, as the case 
may be, shall be deemed to have received a benefit in a taxation 
year equal to the amount, if any, by which the total of 


(a) all interest on all such loans and debts computed at the pre- 
scribed rate on each such loan and debt for the period in the year 
during which it was outstanding, and 


(b) the total of all amounts each of which is an amount of inter- 
est that was paid or payable in respect of the year on such a loan 
or debt by 


(i) a person or partnership (in this paragraph referred to as 
the “employer”) that employed or intended to employ the 
individual, 


(ii) a person (other than the debtor) related to the employer, 
or 


(iii) a person or partnership to or for whom or which the ser- 
vices were or were to be provided or performed by the corpo- 
ration or a person (other than the debtor) that does not deal at 
arm’s length with that person or any member of such 
partnership, 


exceeds the total of 


(c) the amount of interest for the year paid on all such loans and 
debts not later than 30 days after the end of the year, and 


(d) any portion of the total determined in respect of the year 
under paragraph (b) that is reimbursed in the year or within 30 
days after the end of the year by the debtor to the person or en- 
tity who made the payment referred to in that paragraph. 


Related Provisions: 6(9) — Inclusion as income from employment; 6(23) — Em- 
ployer-provided mortgage subsidy is taxable; 12(1)(w) — Benefit from carrying on 
personal services business; 15(2) — Shareholder debt; 20(1)(c)(v) — Deductibility of 
interest; 79(3)F(b)(v)(B)(1) — Where property surrendered to creditor; 80(1)“forgiven 
amount”B(h) — Debt forgiveness rules do not apply; 80.4(1.1) — Interpretation; 
80.4(3) — Loans — exceptions; 80.4(4) — Interest on loans for home purchase or relo- 
cation; 80.5 — Interest deemed paid; 110(1)(j) — Deduction — home relocation loan; 
248(1)“home relocation loan”(c) — Definition based on application of 80.4(1). 


History: That portion of subsec. 80.4(1) preceding para. (a) amended by 1994, c. 7, 
Sch. VII (1993, c. 24), s. 32, applicable to taxation years commencing after 1991. That 
portion formerly read: 


(1) Loans — Where a person or partnership received a loan or otherwise in- 
curred a debt by virtue of the office or employment or intended office or employ- 
ment of an individual, or by virtue of the services performed or to be performed 
by a corporation carrying on a personal services business, the individual or cor- 
poration, as the case may be, shall be deemed to have. received a benefit in a 
taxation year equal to the amount, if any, by which the total of 


Selected Cases [subsec. 80.4(1)]: Vine Estate v. Canada, [1990] 1 C.T.C. 18 
(FCTD) (Amount applied by 50% shareholder from one company to cover losses of 
another fully owned company was benefit); Cooper v. MNR, [1989] 1 C.T.C. 66 
(FCTD) (Provision applies only to corporate officers and shareholders, not to loan from 
estate to executor). 


Regulations: 4301(c) (prescribed rate of interest for 80.4(1)(a)); but see also ITA 
80.4(7)“prescribed rate”’. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-421R2: 
Benefits to individuals, corporations and shareholders from loans or debt. 


1.T. Technical News: 6 (payment of mortgage interest subsidy by employer). 


CRA Audit Manual: 24.12.4: Subsection 15(2) — audit issues — indirect benefit 
calculation (section 80.4); 24.12.5: Section 80.4 — benefit on interest-free or low-inter- 
est loans. 


Income Tax Act, Part I, Division B 


(1.1) Interpretation — A loan or debt is deemed to have been re- 
ceived or incurred because of an individual’s office or employment, 
or because of services performed by a corporation that carries on a 
personal services business, as the case may be, if it is reasonable to 
conclude that, but for an individual’s previous, current or intended 
office or employment, or the services performed or to be performed 
by the corporation, 


(a) the terms of the loan or debt would have been different; or 


(b) the loan would not have been received or the debt would not 
have been incurred. 


Related Provisions: 6(23) —Employer-provided mortgage subsidy is taxable; 
248(1)“home relocation loan”(c) — Definition based on application of 80.4(1). 


History: Subsec. 80.4(1.1) added by 1999, c. 22, s. 22, applicable to loans received 
and debts incurred after February 23, 1998 except that, in its application to a loan re- 
ceived or a debt incurred after February 23, 1998 in respect of an eligible relocation of 
an individual in connection with which the individual begins employment at the new 
work location before October 1998, subsec. (1.1) does not apply to taxation years that 
end before 2001. 


(2) Idem [loan to shareholders — deemed interest] — 
Where a person (other than a corporation resident in Canada) or a 
partnership (other than a partnership each member of which is a 
corporation resident in Canada) was 


(a) a shareholder of a corporation, 
(b) connected with a shareholder of a corporation, or 


(c) a member of a partnership, or a beneficiary of a trust, that 
was a Shareholder of a corporation, 


and by virtue of such shareholding that person or partnership re- 
ceived a loan from, or otherwise incurred a debt to, that corporation, 
any other corporation related thereto or a partnership of which that 
corporation or any corporation related thereto was a member, the 
person or partnership shall be deemed to have received a benefit in 
a taxation year equal to the amount, if any, by which 


(d) all interest on all such loans and debts computed at the pre- 
scribed rate on each such loan and debt for the period in the year 
during which it was outstanding 


exceeds 


(e) the amount of interest for the year paid on all such loans and 
debts not later than 30 days after the later of the end of the year 
and December 31, 1982. 


Related Provisions: 15(2)—JIncome inclusion for amount of loan; 15(9)— 
Deemed benefit to shareholder; 20(1)(c)(vi) — Deductibility of — interest; 
79(3)F(b)(v)(B)(I) — Where property surrendered to creditor; 80(1)“forgiven 
amount” B(h) — Debt forgiveness rules do not apply; 80.4(3) — Exceptions; 80.4(8) — 
Meaning of “connected”; 80.5 — Deemed interest; 95(1)“foreign accrual property in- 
come” A(d) — Definitions — “foreign accrual property income”. 


Regulations: 4301(c) (prescribed rate of interest for 80.4(2)(d)); but see also ITA 
80.4(7)“prescribed rate”. 


Interpretation Bulletins: IT-42iR2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


CRA Audit Manual: 24.12.4: Subsection 15(2) — audit issues — indirect benefit 
calculation (section 80.4); 24.12.5: Section 80.4 — benefit on interest-free or low-inter- 
est loans; 24.12.6: Subsection 80.4(2) — audit issues. 


(3) Where subsecs. (1) and (2) do not apply — Subsections 
(1) and (2) do not apply in respect of any loan or debt, or any part 
thereof, 


(a) on which the rate of interest was equal to or greater than the 
rate that would, having regard to all the circumstances (includ- 
ing the terms and conditions of the loan or debt), have been 
agreed on, at the time the loan was received or the debt was 
incurred, between parties dealing with each other at arm’s length 
if 

(i) none of the parties received the loan or incurred the debt 

by virtue of an office or employment or. by virtue of the 

shareholding of a person or partnership, and 


(ii) the ordinary business of the creditor included the lending 
of money, 
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except where an amount is paid or payable in any taxation year 
to the creditor in respect of interest on the loan or debt by a party 
other than the debtor; or 


(b) that was included in computing the income of a person or 
partnership under this Part. 
Selected Cases [subsec. 80.4(3)]: Quigley v. Canada, [1996]''1 C.T.C. 2378 
(TCC) (“Was included” is question of fact and not same as “ought to have been 
included’). ‘ 
CRA Audit Manual: 24.12.5: Section 80.4 — benefit on interest-free or low-interest 
loans. 


(4) Interest on loans for home purchase or relocation — 
For the purpose of computing the benefit under subsection (1) in a 
taxation year in respect of a home purchase loan or a home reloca- 
tion loan and for the purpose of paragraph 110(1)(), the amount of 
interest determined under paragraph (1)(a) shall. not exceed the 
amount of interest that would have been determined thereunder if it 
had been computed ‘at the prescribed rate in effect at the time the 
loan was received or the debt was incurred, as the case may be. 


Related Provisions: 80(14)(d) — Residual balance; 80.4(6) — Interest rate cap reset 
every 5 years; 110(1.4) — Replacement of home relocation loan. 


Regulations: 4301(c) (prescribed rate of interest); but see also ITA 80.4(7)“pre- 
scribed rate”. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(5) ldem — Where an individual has, before November 13, 1981, 
(a) received a housing loan, or 


(b) made arrangements in writing in respect of a home purchase 
loan that would, if the loan were made before 1982, have been a 
housing loan, 


for the purpose of computing the amount of interest referred to in 
paragraph (1)(a) on the loan, the amount of the loan may be reduced 


(c) for the 1982 taxation year, by the amount, if any, by which 
$40,000 exceeds the total of 


(i) all amounts claimed as a reduction under this subsection 
for the year by the individual’s spouse or common-law part- 
ner with whom the individual resided in the year, and 


(ii) all amounts claimed as a reduction under this subsection 
for the year by the individual on all other loans, and 


(d) for the 1983 taxation year, by the amount, if any, by which 
$20,000 exceeds the total of 


(i) all amounts claimed as a reduction under this subsection 
for the year by the individual’s spouse or common-law part- 
ner with whom the individual resided in the year, and 


(ii) all amounts claimed as a reduction under this subsection 
for the year by the individual on all other loans. 
History: Subsec. 80.4(5) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 


2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


(6) Deemed new home purchase loans — For the purposes of 
this section, other than paragraph (3)(a) and subsection (5), where a 
home purchase loan or a home relocation loan of an individual has a 
term for repayment exceeding five years, the balance outstanding 
on the loan on the date that is five years from the day the loan was 
received or was last deemed by this subsection to have been re- 
ceived shall be deemed to be a new home purchase loan received by 
the individual on that date. 


Related Provisions: 110(1)(j) — Home relocation Joan; 110(1.4) — Replacement of 
home relocation loan. 


Interpretation Bulletins: [T-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(7) Definitions — In this section, 


“home purchase loan” means that portion of any loan received or 
debt otherwise incurred by an individual in the circumstances de- 
scribed in subsection (1) that is used to acquire, or to repay a loan 
or debt that was received or incurred to acquire, a dwelling, or a 


S. 80.4 


share of the capital stock of a cooperative housing corporation ac- 
quired for the sole purpose of acquiring the right to inhabit a dwell- 
ing owned by the corporation, where the dwelling is for the habita- 
tion of 


(a) the individual by virtue of whose office or employment the 
loan is received or the debt is incurred, 


(b) a specified shareholder of the corporation by virtue of whose 
services the loan is received or the debt is incurred, or 


(c) a person related to a person described in paragraph (a) or (b), 


or that is used to repay a home purchase loan; 


History: That portion of “home purchase loan” preceding para. (a) in subsec. 80.4(7) 
substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 60, applicable to 1985 et seg. That 
portion formerly read: 


“home purchase loan” means that portion of any loan received or debt otherwise 
incurred by an individual in the circumstances described in subsection (1) that is 
used to acquire, or to repay a loan or debt that had been received or incurred to 
acquire, a dwelling for the habitation of 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


“prescribed rate” of interest means 
(a) 6% per annum before 1978, 
(b) 8% per annum for 1978, and 
(c) for any year, or part thereof, after 1978, such rate of interest 
as is prescribed therefor except that, for the purpose of comput- 
ing the benefit under subsection (1) in a taxation year on a home 
purchase loan received after November 12, 1981 and before 
1982, the prescribed rate of interest at the time the loan was re- 
ceived shall be deemed to be 16% per annum. 

Regulations: 4301(c) (prescribed rate of interest for para. (c)). 


(8) Persons connected with a shareholder — For the pur- 
poses of subsection (2), a person is connected with a shareholder of 
a corporation if that person does not deal at arm’s length with the 
Eee and if that ep is a person other than 

: ent - - ~ 80. 4(8) opening words 


alle connected with a share- 


son or partnership ee ‘not seat: at arm’s teeth a or is 
PS ae oe _ shareholder, unless that ood or ee 


ae as es applicable in —! of loans made on 
tober 31, 2011. 


Technical Notes: Sibsectic 1 80. 4(2) pbnexally deems a debtor to have received a 
benefit i in respect of certain low-interest or non-interest bearing shareholder indebted- 
ness. This subsection is intended to prevent a person, that is directly or indirectly a 
shareholder of a particular corporation or that is connected with a shareholder of the 
‘particular corporation, from avoiding tax by receiving the benefit. of a non-taxable 

t or interest-free loan from the corporation, rather than as a dividend or | 
ot amount. The benefit is generally calculated with reference to a pre- 
scribed interest rate prevailing during the term of the loan. Paragraphs 80.4(2)(a) to 
() ager the debtors to which Subsection 80. 4(2) will eee in terms of their rela- : 


shareholder of the particular cor poration. 


Section 80 4(8), generally provides, for the purposes. of aie con 80. 4(2), that a ben 
son is connected with a shareholder of a corporation if the person does not deal at 
arm’ $ tength with the shareholder. ‘Subsection. 80.4(8) is amended to clarify that a 
partnership | can be connected with a shareholder of a particular corporation if that 
partnership does not deal at arm’ s length with, or is affiliated with, the shareholder. 


(a) a foreign affiliate of the corporation; or 


(b) a foreign affiliate of a person resident in Canada with which 
the corporation does not deal at arm’s length. 
Selected Cases [s. 80.4]: Marchand v, R., [1997] 2.C.T.C. 312 (FCA) (Blending of 
market and other interest. rates. not permitted), 


Definitions [s. 80.4]: “affiliated” — 251.1; “amount” — 248(1); “arm’s length” — 
251(1); “because of” — 80:4(1:1); “Canada” — 255; “carrying on business” — 253; 
“common-law partner” — 248(1); < “connected” — 80.4(8); “corporation” — 248(1), 
Interpretation Act 35(1), “employee” — 248(1); “employer” — 80.4(1)(b)(@); “employ- 
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ment” — 248(1);. “foreign affiliate’ —95(1), 248(1); “home purchase loan” — 
80.4(7); “home; relocation loan”, “individual”, “office”, “officer” — 248(1);. “‘per- 
son” — 248(1),; “personal services business” — 125(7), 248(1); “prescribed” — 


80.4(7), 248(1); “prescribed rate” — Reg. 4301; “related” — 251(2); “resident in Can- 
ada” — 94(3)(a)(viii), 250; “share”, “shareholder”, “specified shareholder” — 248(1); 
“taxation year” — 249; “writing” — Interpretation Act 35(1). 


80.5 Deemed interest — Where a benefit is deemed by section 
80.4 to have been received in a taxation year by 


(a) an individual or corporation under subsection 80.4(1), or 
(b) a person or partnership under subsection 80.4(2), 


the amount of the benefit shall, for the purposes of subparagraph 
8(1)G)G) and paragraph 20(1)(c), be deemed to be interest paid in, 
and payable in respect of, the year by the debtor pursuant to a legal 
obligation to pay interest on borrowed money. 


Definitions [s. 80.5]: “amount” — 248(1); “corporation” —248(1), Interpretation 
Act 35(1); “individual”, “person” — 248(1); “taxation year” — 249. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


CRA Audit Manual: 24.12.5: Section 80.4 — benefit on interest-free or low-interest 
loans. 


Subdivision g — Amounts Not Included in 
Computing Income 


81. (1) Amounts not included in income — There shall not be 
included in computing the income of a taxpayer for a taxation year, 


(a) statutory exemptions [including Indians] — an 
amount that is declared to be exempt from income tax by any 
other enactment of Parliament, other than an amount received or 
receivable by an individual that is exempt by virtue of a provi- 
sion contained in a tax convention or agreement with another 
country that has the force of law in Canada; 


Proposed Amendment — Aboriginal income 
taxation 


Federal Budget, Supplementary Information, ashi 6, 2011: Aboriginal Tax 
Policy 


Taxation is an integral mat, of good governance as it promotes greater accountability 
and self-sufficiency and provides revenues for important public services and invest- 
ments. Therefore, the Government of Canada supports initiatives that encourage the 
exercise of direct taxation powers by Aboriginal governments. 


To date, the Government of Canada has entered into 32 sales tax arrangements under 
which Indian Act bands and self-governing Aboriginal groups levy a sales tax within 
their reserves or their settlement lands. In addition, 12 arrangements respecting per- 
sonal income taxes are in effect with self-governing Aboriginal groups under which 
they impose a personal income tax on all residents within their settlement lands. The 
Government reiterates its willingness to discuss and put into effect direct taxation ar- 
rangements with interested Aboriginal governments, [See the First Nations Goods and 
Services Tax Act, reproduced in the Practitioner's GST Annotated and GST Rainier _ 
ed.] 


The Government of Canada also supports direct taxation arrangements between inter- 
ested provinces or territories and Aboriginal governments and cace legislation to 
facilitate such arrangements in 2006. 


Related Provisions: 110(1)(f)(i) — Deduction for amount exempted by treaty; 
120(2.2) — Credit for persons subject to First Nations Tax; 126(3)(c) — Employees of 
international organizations; 150(1)(a)(ii) — Non-resident claiming treaty exemption 
must file tax return; 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


Selected Cases [para. 81(1)(a)]: Boubard v. R., [2009] 2 C.T.C. 77 (FCA) (Histor- 
ical factors mitigated against overly strict interpretation of s. 87 of Indian Act); Jeddore 
v. R,, [2002] 1 C.T.C. 2336 (TCC) (Taxpayer unable to establish legal existence of 
reserve); Perley v. R., [1999] 3 C.T.C. 180 (FCA) (Remission orders applicable only 
after tax liability has been determined); Poker v. Canada, [1995] 1 C.T.C. 84 (FCTD) 
(Factors considered with respect to taxability of income earned by taxpayer identified 
in Indian Act); Williams v. Canada, [1990] 2 C.T.C. 124 (FCA); rev’d [1992] 1 C.T.C. 
225 (SCC) (Unemployment insurance benefits received by Indian after work on reserve 
completed not taxable). 


Remission Orders: Indian Settlements Remission Order, P.C. 2000-1112 (certain 
settlements treated as reserves); Indian Income Tax Remission Order (Yukon Territory 
Lands), P.C. 1995-197 (certain lands in Yukon treated as reserves); Indian Income Tax 
Remission Order, P.C. 1993-523, P.C. 1993-1649 (remission of tax on income from an 
employer that resides on a reserve); Indians and Bands on Certain Indian Settlements 
Remission Orders, P.C. 1992-1052 (certain settlements treated as reserves); Indians 


Income Tax Act, Part I, Division B 


and Bands on Certain Indian Settlements Remission Orders (1997), P.C. 1997-1529 
(certain settlements treated as reserves); McIntyre Lands Income Tax Remission Order, 
P.C. 2005-2230 (lands in the Hillcrest McIntyre subdivision of Whitehorse treated as a 
reserve); Saskatchewan Indian Federal College Remission Order, 2003, P.C. 2003-910 
(college campus treated as a reserve). 

Interpretation Bulletins: IT-62: Indians [withdrawn — under revision; IT-397R: 
Amounts excluded from income — statutory exemptions and certain service or RCMP 
pensions, allowances and compensation; IT-495R3: Child care expenses. 


I.T. Technical News: 2 (tax exemption for Indians); 5 (statutory exemptions — 
Indian Act); 7 (Indians: interest income — situs of savings accounts); 9 (taxation of 
Indians’ investment income). 


Forms: TD1-IN: Determination of exemption of a status Indian’ s employment 
income. 


(b) War Savings Certificate — an amount received under a 
War Savings Certificate issued by His Majesty in right of Can- 
ada or under a similar savings certificate issued by His Majesty 
in right of Newfoundland before April 1, 1949; 


Related Provisions: 212(1)(h)(ii) — Exemption from non-resident withholding tax. 


(c) ship or aircraft of non-residents — the income for the 
year of a non-resident person earned in Canada from the opera- 
tion of a ship or aircraft in international traffic, if the country 
where that person resided grants substantially similar relief for 
the year to a person resident in Canada; 
Related Provisions: 248(1)“taxable Canadian property”’(b)(ii) — Exclusion of ship 
or aircraft from taxable Canadian property; 250(6) — Residence of international ship- 
ping corporation; Canada-U.S. Tax Treaty:Art. VIII — Operation of ships or aircraft in 
international traffic. 


Selected Cases [para. 81(1)(c)]: Crown Forest Industries Ltd. v. Canada, [1992] 2 
C.T.C, 1 (FCTD); aff’d [1994] 1 C.T.C. 174 (FCA) (Corporation liable to, but exempt 
from, U.S. tax was resident in U.S. under treaty by virtue of place of management and 
business); Furness, Withy & Co. Ltd. v. MNR, [1968] C.T.C. 35 (SCC) (income from 
services rendered in Canada to unrelated companies not exempt; income from services 
by company’s Canadian branches rendered to ships in company’s service exempt). 


Interpretation Bulletins: IT-494: Hire of ships and aircraft from non-residents. 


(d) service pension, allowance or compensation — a 
pension payment, an allowance or compensation that is received 
under or is subject to the Pension Act, the Civilian War-related 
Benefits Act or the War Veterans Allowance Act, an amount re- 
ceived under the Gallantry Awards Order or compensation re- 
ceived under the regulations made under section 9 of the Aero- 
nautics Act; 


Related Provisions: 81(1)(d.1) — Exemption for certain Canadian Forces members 
and veterans benefits; 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


History: Para. 81(1)(d) amended by 1999, c. 10, s. 44, to substitute “Civilian War- 
related Benefits Act” for “Merchant Navy Veteran and Civilian War-related Benefits 
Act’, proclaimed into force on May 1, 1999. 


Para. 81(1)(d) amended by 1994, c. 7, Sch. IV (1992, c. 24), s. 15, to substitute 
“Merchant Nayy Veteran and Civilian War-related Benefits Act’ for “Civilian War 
Pension and Allowances Act”, effective July 1, 1992. 


Para. 81(1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 61(1), to add “an 
amount received under the Gallantry Awards Order”, applicable to 1986 et seq. 


Interpretation Bulletins: IT-397R: Amounts excluded from income — statutory. ex- 
emptions and certain service or RCMP pensions, allowances and compensation. 


(d.1) Canadian Forces members and_ veterans 
amounts — the total of all amounts received by the taxpayer in 
the year on account of a Canadian Forces income support benefit 
payable to the taxpayer under Part,2 of the Canadian Forces 
Members and Veterans Re-establishment and Compensation Act 
or on account of a disability award, death benefit, clothing al- 
lowance or detention benefit payable to the taxpayer under Part 
3 of that Act; 


Related Provisions: 6(1)(f.1) —Income inclusion for certain payments under 
CFMVRCA; 81(1)(d) — Exemption for other service pensions. 


History: Para. 81(1)(d.1) added by 2005, c. 21, s. 102, proclaimed in force April 1, 
2006. 


(e) war pensions — a pension payment received on account 
of disability or death arising out of a war from a country that 
was an ally of Canada at the time of the war, if that country 
grants substantially similar relief for the year to a person receiv- 
ing a pension referred to in paragraph (d); 

Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 
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History: Para. 81(1)(e) substituted by 1994, c. 7, Sch. II (1991, .c. 49), subsec. 61(2), 
applicable to 1988 et seq. Para. (e) formerly read: 


(e) service pension from another country — a pension payment received on 
account of disability or death arising out of war service from a country that was 
an ally of Her majesty or His Majesty at the time of the war service, if that 
country grants substantially similar relief for the year to a person receiving a 
pension referred to in paragraph (d), 


Interpretation Bulletins: IT-397R: Amounts excluded from income — statutory ex- 
emptions and certain service or RCMP pensions, allowances and compensation. 


(f) Halifax disaster pensions, grants or allowances — a 
pension payment, a grant or an allowance in respect of death or 
injury sustained in the explosion at Halifax in 1917 and received 
from the Halifax Relief Commission the incorporation of which 
was confirmed by An Act respecting the Halifax Relief Commis- 
sion, chapter:24 of the Statutes of Canada, 1918, or received 
pursuant to the Halifax Relief Commission Pension Continuation 
Act, chapter 88 of the Statutes of Canada, 1974-75-76; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


History: Para. 81(1)(f) amended by 1995, c. 18, s. 88, in force September 15, 1995. 
Para. (f) formerly read: 


(f) a pension payment, a grant or an allowance in respect of death or injury sus- 
tained in the explosion at Halifax in 1917 received from the Halifax Relief Com- 
mission the incorporation of which was confirmed by An Act respecting the Hal- 
ifax Relief Commission, chapter 24 of the Statutes of Canada, 1918, or from the 
Canadian Pension Commission pursuant to the Halifax Relief Commission Pen- 
sion Continuation Act, chapter 88 of the Statutes of Canada, 1974-75-76; 


(g) compensation by Federal Republic of Germany — a 
payment made by the Federal Republic of Germany or by a pub- 
lic body performing a function of government within that coun- 
try as compensation to a victim of National Socialist persecu- 
tion, where no tax is payable in respect of that payment under a 
law of the Federal Republic of Germany that imposes an income 
tax; 


(g.1) income from personal injury award property — the 
income for the year from any property acquired by or on behalf 
of a person as an award of, or pursuant to an action for, damages 
in respect of physical or mental injury to that person, or from 
any property substituted therefor and any taxable capital gain for 
the year from the disposition of any such property, 


(i) where the income was income from the property, if the 
income was earned:in respect of a period before the end of 
the taxation year in which the person attained the age of 21 
years, and 


(ii) in any other case, if the person was less than 21 years of 
age during any part of the year; 
Related Provisions: 81(1)(g.2) — Income from income exempt under paragraph 


(g.1); 81(5) — Election to increase ACB of capital property at age 21; 212(1)(h)(ii) — 
Exemption from non-resident holding tax; 248(5) — Substituted property. 


Interpretation Bulletins: IT-365R2: Damages, settlements and similar receipts. 


(g.2) income from income exempt under para. ((g.1) — 
any income for the year from any income that is by virtue of this 
paragraph or paragraph (g.1) not required to be included in com- 
puting the taxpayer’s income (other than any income attributable 
to any period after the end of the taxation year in which the per- 
son on whose behalf the income was earned attained the age of 
21 years); 

Related Provisions: 212(1)(h)(ii) — Exemption from non-resident withholding tax. 

Interpretation Bulletins: IT-365R2: Damages, settlements and similar receipts. 


(g.3) hepatitis C trust — the amount that, but for this para- 
graph, would be the income of the taxpayer for the year where 


(i) the taxpayer is the trust established under the 1986-1990 
Hepatitis C Settlement Agreement entered into by Her Maj- 
esty in right of Canada and Her Majesty in right of each of 
the provinces, and 


(ii) the only contributions made to the trust before the end of 
the year are those provided for under the Agreement; 


S. 81(1)(h) i) 


Prop sed Amendment — SAC bee oO 


) he 1986-1990. Hepatitis c Ssiiclient ee 
entered into ae Her eee in right of Canada os Her 
Aajesty in right of each of the i. 


986/Post-1990 Hepat is settlemen 
red into by Her ee in right of Ca 


eral, pica and territorial ‘governments in os fo provide compensation for cer- 
tain individuals infected with the Hepatitis C virus. As long as no contribution to the 
trust, other than contributions provided for under the Agreement, is made before the — 
end of a taxation year of the trust, the effect of paragraph 81(1)(g.3) is to completely 
ext mpt the trust’s income from. income taxation for that taxation year. : i 


Paragraph 81g. 3) is amended to add references : to two additional trusts. The first 
is the trust created under the Pre- 1986/Post-1990 ‘Hepatitis C Settlement Agreement, - 


and the second is the trust created under the Indian Residential Schools Settlement’ 


Agr ment. These trusts are funded with contributions from the federal government. 
sult of these amendments, as long as contribution, other than contributions: 
rovided for under each of those Agreements, is made to the relevant trust, before the _ 
a tax: of the trust, the. trust’s income a lo san be exempt from 
income 1 taxation for that axation year. c 7 
This amendment applies to the 2006 and abstinent” taxation years for the ple: J 


1986/post-1990 | Hepatitis C Settlement Agreement trust, and to the 2007 and subse- 
quent taxation years for the Indian Residential Schools Settlement Agreement trust. 


History: Para. 81(1)(g.3) added by 2000, c. 19, s. 12, applicable to 1999 et seq. 


(g.4) relief for increased heating expenses — an amount 
received pursuant to the Order Authorizing Ex Gratia Payments 
for Increased Heating Expenses; 
History: Para. 81(1)(g.4) added by 2001, c. 17, subsec. 60(1), applicable to amounts 
received after 2000. 
(g.5) energy cost relief — an amount received pursuant to 
Part 1 of the Energy Costs Assistance Measures Act; 


Related Provisions: 241(4)(d)(vii.2) — Disclosure of taxpayer information to per- 
mit payment of benefit. 


History: Para. 81(1)(g.5) added by 2005, c. 49, s. 5, in force on November 25, 2005. 


(h) social assistance [and foster care] — where the tax- 
payer is an individual (other than a trust), a social assistance 
payment (other than a prescribed payment) ordinarily’ made’ on 
the basis of a means, needs or income test under a program pro- 
vided for by an Act of Parliament or a law, of a province, to the 
extent that it is received directly or indirectly by the taxpayer for 
the benefit of another individual (other than the taxpayer’s 
spouse or common-law partner or a person who is related to the 
taxpayer or to the taxpayer’s spouse or common-law partner), if 


(i) no family allowance under the Family Allowances Act or 
any similar allowance under a law of a province that provides 
for payment of an allowance similar to the family allowance 
provided under that Act is payable in respect, of the other in- 
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dividual for the period in respect of which the social assis- 
tance payment is made, and 


(ii) the other individual resides in the taxpayer’s principal 
place of residence, or the taxpayer’s principal place of resi- 
dence is maintained for use as the residence of that other in- 
dividual, throughout the period referred to in subparagraph 
(i); 
Possible Future Amendment - —_ a Mh) 
Letter from Dept. of Finance, Jan. 31, 2002: 


Dear Colleague: 


{am writing in re to the Ape il, 2001 letter that xo forwarded to me ae 
[xxx]. : i : ee : 

I have already responded directly to [xxx] in writing, wit copies to the Honourable — 
Martin Cauchon, and Mr. Greg Thompson, M.P. A copy of this response is attached, 
as well as a response from the Canada Customs and Revenue Agency. 

More recently, foster families in New Brunswick have asked for a legislative change 
to exempt relief and respite care fe payee from taxation. I have asked my officials to 
examine this issue. Tr 


Thank you for keeping me apprised of t this oa 
Sincerely, 


The Honourable Paul Martin, P.C., M.P. 
Minister of Finance 


Related Provisions: 18(1)(c) — Foster parents cannot deduct expenses laid out to 
earn exempt income; 56(1)(u), 110(1)(f) — Income inclusion and deduction — social 
assistance payments; 212(1)(h)(iii) — Exemption from non-resident holding tax. 


History: Para. 81(1)(h) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘common-law 
partner”. 


That portion of para. 81(1)(h) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 33, to substitute “the taxpayer’s spouse or a person who is related to 
the taxpayer or to the taxpayer’s spouse” for “a person who is cohabiting in a conjugal 
relationship with the taxpayer or who is related to the taxpayer or to such a person”, 
applicable after 1992. 


Para. 81(1)(h) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 61(3), applicable to 
1982 et seq. and, notwithstanding subsecs. 152(4) to (5), if before 1992 [1994, c. 7, 
Sch. VHT (1993, c, 24), s. 159 provides that such a request made before December 11, 
1993 shall be deemed to have been made before 1992] a taxpayer requested the Min- 
ister of National Revenue to do so, such assessments of tax, amounts deemed to be paid 
on account of tax, interest and penalties payable or deemed to be paid by the taxpayer 
for any such year shall be made as are necessary to give effect to the para. in respect of 
the taxpayer. 


Selected Cases [para. 81(1)(h)]: Gallant v. R., [2010] 5 C.T.C. 63 (FCA); aff’g 
(2009] 3 C.T.C. 2314 (TCC) (Provincial payments received by operator of special care 
homes not deductible as social assistance). 


Regulations: No prescribed payments to date. 


I.T. Technical News: 17 (application of para. 81(1)(h) to employment income); 31R2 
(application of para. 81(1)(h)). 


CRA Audit Manual: 27.34.0: Social assistance payments. 
(i) RCMP pension or compensation — a pension payment 
or compensation received under section 5, 31 or 45 of the Royal 
Canadian Mounted Police Pension Continuation Act, chapter R- 
10 of the Revised Statutes of Canada, 1970, or section 32 or 33 


of the Royal Canadian Mounted Police Superannuation Act, in 
respect of an injury, disability or death; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


Interpretation Bulletins: IT-397R: Amounts excluded from income — statutory ex- 
emptions and certain service or RCMP pensions, allowances and compensation. 


(j) [Repealed under former Act] 


(k) employees profit sharing plan — a payment or part of a 
payment from an employees profit sharing plan that section 144 
provides is not to be included; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


(1) prospecting — an amount in respect of the receipt of a 
share that section 35 provides is not to be included; 


Related Provisions: 212(1)(h)(iii) — Exemption from non-resident withholding tax. 


Income Tax Act, Part I, Division B 


Selected Cases [para. 81(1)(I)]; Cooper v. MNR, [1977] C.T.C. 107 (FCA) (Pro- 

ceeds from disposition of shares received for claims acquired pursuant to agreement 

with prospector exempt). 
(m) interest on certain obligations — interest that accrued 
to, became receivable or was received by, a corporation resident 
in Canada (in this paragraph referred to as the “parent corpora- 
tion’) on a bond, debenture, bill, note, mortgage or similar obli- 
gation received by it as consideration for the disposition by it, 
before June 18, 1971, of 


(i) a business carried on by it in a country other than Canada, 
or 


(ii) all of the shares of a corporation that carried on a busi- 

ness in a country other than Canada, and such of the debts 

and other obligations of that corporation as were, immedi- 

ately before the disposition, owing to the parent corporation, 
if 

(iii) the business was of a public utility or public service 

nature, 


(iv) the business or the property described in subparagraph 
(ii), as the case may be, was disposed of to a person or per- 
sons resident in that country, and 


(v) the obligation received by the parent corporation was is- 
sued by or guaranteed by the government of that country or 
any agent thereof; 
Related Provisions: 40(2)(d) — Reduction in capital loss on bond to reflect exempt 
income; 87(2)(jj) — Amalgamations —continuation of predecessor’ corporations; 
212(1)(h)(Gii) — Exemption from.non-resident withholding tax. 
(n) Governor General — income from the office of Governor 
General of Canada; 


(0), (p) [Repealed] 
History: Paras. 81(1)(0) and (p) repealed by 1998, c. 19, subsec. 14(1), applicable to 
1998 et seq. The paras. formerly read: 
(0) RESP refunds —a refund of payments (within the meaning: assigned by 
subsection 146.1(1)); 


(p) educational assistance payments — an educational assistance payment 
(within the meaning assigned by subsection 146.1(1)) received by a beneficiary 
under an education savings plan (within the meaning assigned by subsection 
146.1(1)) that is not registered or the registration of which has been revoked 
pursuant to section 146.1; 
(q) provincial indemnities — an amount paid to an indivi- 
dual as an indemnity under a prescribed provision of the law of a 
province; or 
Regulations: 6501 (prescribed provisions — criminal injuries compensation and mo- 
tor vehicle accident claims). 
(r) foreign retirement arrangements — an amount that is 
credited or added to a deposit or account governed by a foreign 
retirement arrangement as interest or other income in respect of 
the deposit or account, where the amount would, but for this par- 
agraph, be included in the taxpayer’s income solely because of 
that crediting or adding. 
Related Provisions: 56(1)(a)(i)(C.1), 56(12) — Inclusion in income of payment 
from foreign retirement arrangement; 146(20)— Where amount credited or added 
deemed not received. 


History: Para. 81(1)(r) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 61(4), appli- 
cable to 1990 et seq. 


(s) [Repealed under former Act] 


Proposed Addition —81(1)(s) 


(s) salary deferral leave plans — an amount paid - 
meld oh in the year under an sites hed described in 


“oe nétaded'' in the taxpayer’: s income for a pr ce 
| year and were income, interest — 
ts, described in subparagraph 68 


amou 
come Tax Regulations, and 


as 


Gi) re contributed by the taxpayer under the rangement in 
a preceding taxation year. . Vw oe. 
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Selected Cases [subsec. 81(1)]: ACTRA Fraternal Benefit Society v.. R., [1997] 3 
C.T.C. 61 (FCA) (Allocation of assets to particular fund was rebuttable presumption 
only). 


(1.1) [Repealed under former Act] 


(2) M.L.A.’s expense allowance — Where an elected member 
of a provincial legislative assembly has, under an Act of the provin- 
cial legislature, been paid an allowance in a taxation year for ex- 
penses incident to the discharge of the member’s duties in that ca- 
pacity, the allowance shall not be included in computing the 
member’s income for the year unless it exceeds '/2 of the maximum 
fixed amount provided by law as payable to the member by way of 
salary, indemnity and other remuneration as a member in respect of 
attendance at a session of the legislature, in ‘which event there shall 
be included in computing the member’s income for the year only 
the amount by which the allowance exceeds '/2 of that maximum 
fixed amount. 

Related Provisions: 6(1)(b) — Allowances taxable, and exclusions. 


Interpretation Bulletins: IT-266: Taxation of members of provincial legislative 
assemblies (archived). 


(3) Municipal officers’ expense allowance — Where a person 
who is 


(a) an elected officer of an incorporated municipality, 


(b) an officer of a municipal utilities board, commission or cor- 
poration or any other similar body, the incumbent of whose of- 
fice as such an officer is elected by popular vote, or 


(c) a member of a public or separate school board or similar 
body governing a school district, 


has been paid by the municipal corporation or the body of which the 
person was such an officer or member (in this subsection referred to 
as the person’s “employer’’) an amount as an allowance in a taxa- 
tion year for expenses incident to the discharge of the person’s du- 


S. 81(4)(b)@ 


ties as such an officer or member, the allowance shall not be in- 
cluded in computing the person’s income for the year unless it 
exceeds 1/2 of the amount that was paid to the person in the year by 
the person’s' employer as salary or other remuneration as such an 
officer or member, in which event there shall be included in com- 
puting the person’s income for the year only the amount by which 
the allowance exceeds '/2 of the amount so paid to the person by 
way of salary or remuneration. 


Related Provisions: 6(1)(b) — Allowances taxable, and’ exclusions. 


Interpretation Bulletins: IT-292: Taxation of elected officers of incorporated. mu- 
nicipalities, school boards, etc. 


(3.1) Travel expenses — There shall not be included in comput- 
ing an. individual’s income for a taxation year.an amount (not in 
excess of a reasonable amount) received by the individual from an 
employer with whom the individual was dealing at arm’s length as 
an allowance for, or reimbursement of, travel expenses incurred by 
the individual in the year in respect of the individual’s part-time 
employment i in the year with the employer (other than expenses in- 
curred in the performance of the duties of the individual’s part-time 
employment) if 


(a) throughout the period in which the expenses were incurred, 


(i) the individual had other employment or was. carrying on a 
business, or 


(ii) where the employer is a designated educational institu- 
tion (as within the meaning assigned by subsection 118.6(1)), 
the duties of the individual’s part-time employment were the 
provision in Canada of a service to the employer in the indi- 
vidual’s capacity as a professor or teacher; and 


(b) the duties of the individual’s part-time employment were 
performed at a location not less than 80 kilometres from, 


(i) where: subparagraph (a)(i) applies, both the individual’s 
ordinary place of residence and the place. of the other em- 
ployment or business referred to in that subparagraph, and 


(ii) where subparagraph (a)(i1) applies, the individual’s ordi- 
nary place of residence. 
History: Subsec. 81(3.1) amended by 2001, c. 17, subsec. 60(2), applicable to 1995 et 
seq. and, notwithstanding subsecs. 152(4) to (5), any assessment of an individual’s tax 
payable under the Act for any taxation year that ends before’2000 shall be made that is 


necessary to take into account the application of subsec: 81(3.1). Subsec. (3.1) formerly 
read: 


(3.1) An amount received by an individual in respect of the individual’s part- 
time employment by an employer with whom the individual was dealing at arm’s 
length as an allowance for, or reimbursement of, travel expenses incurred during 
a period throughout which the individual had other employment or was carrying 
on a business shall not be included in,computing the individual’s income to the 
extent that it is paid by the employer and does not exceed a reasonable amount 
on account of travel expenses (other than expenses incurred in the performance 
of the duties of the individual’s part-time employment) incurred by the indivi- 
dual in respect of that part-time employment, if the duties of the part-time em- 
ployment are performed at a location not less than 80 kilometres from. both the 
individual’s ordinary place of residence and principal place of employment or 
business. 


Interpretation Bulletins: IT-522R: Vehicle, travel and sales expenses of employees. 


(4) Payments for volunteer [emergency] services — Where 


(a) an individual was employed or otherwise engaged in a taxa- 
tion year by a government, municipality or public authority (in 
this subsection referred to as “the employer”) and received in the 
year from the employer one or more amounts for the perform- 
ance, as a volunteer, of the individual’s duties as 


(i) an ambulance technician, 
(ii) a firefighter, or 
(iii) a person who assists in the search or rescue of individu- 
als or in other emergency situations, and 
(b) if the Minister so demands, the employer has certified in 
writing, that 


(i) the individual was in the year a person described in para- 
graph (a), and 
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(ii) the individual was at no time in the year employed or 


otherwise engaged by the employer, otherwise than as a’vol- | 
unteer, in connection with the performance of any of the du- | 


ties referred to in paragraph (a) or of similar duties, 
there shall not be included in computing the individual’s income 


derived from the performance of those duties the lesser of $1,000 — 


and the total of those amounts, other than, if the individual makes a 
claim under section 118.06 for the year, amounts received in respect 
of duties as a firefighter. 


Related Provisions: 118.06 — Volunteer firefighter tax credit. 


History: The closing words of subsec. 81(4) amended by 2011, c. 24, s. 18, applicable 
to 2011 et seq. They formerly read: 


there shall not be included in computing the individual’s income derived from 
the performance of those duties the lesser of $1,000 and the total of those 
amounts. 


Subsec. 81(4) added by 2001, c. 17, subsec. 60(2), applicable to: 1998 et ee 
Interpretation Bulletins: IT-495R3: Child care expenses. 


(5) Election — Where a taxpayer or a person described in para- 
graph (1)(g.1) has acquired capital property under the circum- 
stances described in that paragraph, the taxpayer or the person may, 
in the return of income of the taxpayer for the taxation year in 
which the taxpayer attains the age of 21 years, elect to treat any 
such capital property held by the taxpayer or person as having been 
disposed of on the day immediately preceding the day on which the 
taxpayer attained the age of 21 years for proceeds of disposition 
equal to the fair market value of the property on that day and the 
person. or taxpayer making the election shall be deemed to have re- 
acquired that property immediately thereafter at a cost equal to 
those proceeds. 

Definitions [s. 81]: “Act” —Jnterpretation Act 35(1); “amount” — 248(1); “arm’s 
length” — 251(1); “business” — 248(1); “Canada” — 255; “capital property” — 54, 
248(1); “common-law partner” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “designated educational institution” — 118.6(1); “employees profit sharing 
plan” — 144(1), 248(1); “employed” — 248(1); “employer” — 81(4)(a), 248(1); “em- 
ployment” — 248(1); “foreign retirement arrangement” — 248(1); “Her Majesty” — 
Interpretation Act 35(1); “His Majesty” — Interpretation Act 35(1)“Her Majesty”; “in- 
dividual”, “international traffic”? — 248(1); “legislative assembly”, “legislature” — Jn- 
terpretation Act 35(1)“legislative assembly”; “Minister”, “non-resident”, “office” — 
248(1); “Parliament” — Interpretation Act 35(1); “person”, “prescribed”, “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “regulation” — 248(1); “re- 
lated” — 251(2); “resident in Canada” — 94(3)(a)(viii), 250; “share” — 248(1); “sub- 
stituted” — 248(5); “taxable capital gain” — 38(a), 248(1); “taxation year’ — 249; 
“taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 
35(1). 


Subdivision h — Corporations Resident in 
Canada and Their Shareholders 


82. (1) Taxable dividends received — In computing the in- 
come of a taxpayer for a taxation year, there shall be included the 
total of the following amounts: 


(a) the amount, if any, by which 


(i) the total of all amounts, other than eligible dividends and 
amounts described in paragraph (c), (d) or.(e), received by 
the taxpayer in the taxation year from corporations resident 
in Canada as, on account of, in lieu of payment of or in satis- 
faction of, taxable dividends, 


exceeds 


(i1) if the taxpayer is an individual, the total of all amounts 
paid by the taxpayer in the taxation year that are deemed by 
subsection 260(5) to have been received by another person as 
taxable dividends (other than eligible dividends); 


(a.1) the amount, if any, by which 


(i) the total of all amounts, other than amounts included in 
computing the income of the taxpayer because of paragraph 
(c), (d) or (e), received by the taxpayer in the taxation year 
from corporations resident in Canada as, on account of, in 
lieu of payment of or in satisfaction of, eligible dividends, 
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- exceeds 
(ii) if the taxpayer is an individual, the total of all amounts 
paid by the taxpayer in the taxation year that are deemed by 
subsection 260(5) to have been received by another person as 
eligible dividends; — 
(b) if the taxpayer is an individual, other than a trust that i isa 
registered charity, the total of 
(i) 25% of the amount determined under paragraph (a) in Te- 
Spect of the taxpayer for the taxation year, and © 
(ii) the product. of the amount determined ander ‘paragraph 
(a.1) in respect of =e taxpayer for the taxation year multi- 
plied by 
(A) for the 2009 taxation year, 45%, 
(B) for the 2010 taxation year, 44%, _ . 
(C) for the 2011 taxation year, 41%, and . 
(D) for taxation years after 2011, 38%; 
(c) all taxable dividends received by the taxpayer in the taxation 
year, from corporations resident in Canada, under dividend 
rental arrangements of the taxpayer; 
(d) all taxable dividends (other than taxable dividends described 
in paragraph (c)) received by the taxpayer in the taxation year 
from corporations resident in Canada that are not taxable Cana- 
dian corporations; and 
(e) if the taxpayer is a trust, all amounts each of which is ai or 
part of a taxable dividend (other than a taxable dividend de- 
scribed in paragraph (c) or (d)) that was received by the trust in 
the taxation year on a share of the capital stock of a taxable Ca- 
nadian corporation and that can reasonably be considered to 
have been included in computing the income of a beneficiary 
under the trust who was non-resident at the end of the taxation 


Proposed Amendment — 82(1) 
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Subdivision h — Corporations Resident in Canada S. 82(1)(B) 


Related Provisions: 12(1)(j) — Inclusion into income from business or property; 
52(3) — Cost of stock dividend; 82(1.1) — Application of 82(1)(a)(); 82(2) — Divi- 
dends ‘included in income by attribution rules; 82(3) — Dividends received by spouse; 
84 — Deemed dividends; 86.1 — Election to avoid income inclusion when shares re- 
ceived on foreign spin-off; 89(1)“eligible dividend”, “excessive eligible dividend des- 
ignation” — Eligible dividends;,89(14) — Designation of eligible dividend; 90 — Div- 
idends received from non-resident corporation; 104(19) — Taxable, dividend received 
by trust; 112(3)(b)(@) — Reduction in loss on subsequent disposition of share by corpo- 
rate shareholder; 112(4)-(4.3) — Loss on ‘share held as, inventory; 120.4(1)“split in- 
come” — Certain capital gains deemed to be dividends; 121 — Dividend tax, credit; 
127.52(1)(f) — Exclusion of gross-up for minimum tax purposes; 137(4.2) — Credit 
unions — deemed interest deemed not to be a dividend; 139.1(4)(f), (g) — Deemed 
dividend on demutualization of insurance corporation; 139.2 — Deemed dividend on 
distribution by mutual holding corporation; 146.2(7) — No tax on dividend income re- 
ceived within TFSA; 187.2, 187.3 — Tax on corporation receiving dividend on taxable 
preferred shares or taxable RFI shares; 191.1 — Tax on corporation paying dividend on 
taxable preferred shares; Canada-U.S. Tax Treaty:Art. X — Taxation of dividends; 
Canada-U.S., Tax Treaty;Art. XXIX:5(d) — No income inclusion from. share.of U.S. 
“S” corporation. 


History: Subpara. 82(1)(b)Gi) amended by 2008, c. 28, s. 8, applicable to 2009 et seq. 
It formerly read: 


(ii) 45% of the amount determined under paragraph (a. ae in TESDEEA of the tax- 
payer for the: taxation year; 


Subsec. 82(1) amended by 2007, c. 2, subsec. 44(1), applicable to amounts received or 
paid after 2005. It formerly read (subject to further retroactive amendments below): 


(1) In computing wm income of a taxpayer for a taxation year, there shall be 
included. 


(a) the total of 


(i) all amounts each of which is a taxable dividend received by the tax- 

payer in the year as part of a dividend rental arrangement of the taxpayer 

from a corporation resident in Canada or a taxable dividend received by 

the taxpayer in the year from a corporation resident in Canada that is not 
a taxable Canadian corporation, 


“a 1) where the taxpayer is a trust, all amounts each of which is all or 
part of a taxable dividend (other than a taxable dividend described in 
subparagraph (i)) that was received by the trust in the year on.a share of 
the capital stock of a taxable Canadian corporation and that can reasona- 
bly be considered as having been included in computing the income of a 
beneficiary under the trust who was non-resident at the end of the year, : 
and 


(ii) the amount, if any, by which 


(A) the total of all amounts received by the taxpayer in’ the year 
from corporations resident in Canada as, on account of, in lieu of 
payment of or in satisfaction of, taxable dividends, other than an 
amount included in computing the income of the taxpayer because 
of subparagraph (i) or (1.1) 


exceeds 


(B) where the taxpayer is an individual, the total of all amounts paid 
by the taxpayer in the year that are deemed by subsection 260(5) to 
have ae icine by another person as taxable ‘dividends, 
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plus 
(b) where the taxpayer is an individual, other than a trust that is a registered 
charity, '/4 of the amount determined under subparagraph (a)(ii) in respect of 
the taxpayer for the year. 
Subpara. 82(1)(a)(i.1) added and cl. 82(1)(a)(ii)(A) amended by 1998, c. 19, subsecs. 
114(1) and (2), applicable to taxation years that end after April 26, 1995. Cl. 
82(1)(a)(ii)(A) formerly read: 
(A) the total of all amounts received by the taxpayer in the year from corpora- 
tions resident in Canada as, on account or in lieu of payment of, or in satisfaction 
of, taxable dividends, other than an amount included in computing the income of 
the taxpayer by reason of subparagraph (i), 
Selected Cases [subsec. 82(1)]: Gaisford v. Canada (Min. of Human Resources & 
Skills Development), [2011] 3 C.T.C. 29 (FCA) (RRIF amounts and taxable amounts of 
dividends included in computing income for OAS purposes); Doswell v. R., [2003] 4 
C.T.C. 2209 (TCC) (Grossed-up dividend amount used for Old Age Security 
clawback); Mulligan v. R., [1999] 3 C.T.C. 2092 (TCC) (Corporate informality can be 
disregarded). 
Regulations: 201(1)(a) (information return). 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-379R: Employees profit sharing plans — allocations to beneficiaries; IT- 
432R2: Benefits conferred on shareholders; IT-524: Trusts — flow-through of taxable 
dividends to a beneficiary — after 1987. 

1.T. Technical News: 11 (U.S. spin-offs (divestitures) — dividends in kind). 


Forms: RC257: Request for an information return program account (RZ); T5: State- 
ment of investment income; TS Summ: Return of investment income; T3 SCH 8: In- 
vestment income, carrying charges and gross-up amount of dividends retained by trust. 


(1.1) Limitations as to subpara. (1)(a)(i) — An amount shall 
be included in the amounts described in subparagraph (1)(a)(i) in 
respect of a taxable dividend received at any time as part of a divi- 
dend rental arrangement only where that dividend was received on a 
share acquired before that time and after April, 1989. 


Origin of subsec. 82(1.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
application rule for subsec. 82(1) in 1990, c. 39, subsec. 18(2)). 


(2) Certain dividends [deemed] received by taxpayer — 
Where by reason of subsection 56(4) or (4.1) or sections 74.1 to 75 
of this Act or section 74 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, there is included in computing a 
taxpayer’s income for a taxation year a dividend received by an- 
other person, for the purposes of this Act, the dividend shall be 
deemed to have been received by the taxpayer. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-440R2: Transfer of rights to income. 


(3) Dividends received by spouse or common-law part- 
ner — Where the amount that would, but for this subsection, be 
deductible under subsection 118(1) by reason of paragraph 
118(1)(a) in computing a taxpayer’s tax payable under this Part for 
a taxation year that is less than the amount that would be so deduct- 
ible if no amount were required by subsection (1) to be included in 
computing the income for the year of the taxpayer’s spouse or com- 
mon-law partner and the taxpayer so elects in the taxpayer’s return 
of income for the year under this Part, all amounts described in par- 
agraph (1)(a) or (a.1) received in the year from taxable Canadian 
corporations by the taxpayer’s spouse or common-law partner are 
deemed to have been so received by that taxpayer and not by the 
spouse or common-law partner. 


Related Provisions: 60.03 — Pension income splitting with spouse; 220(3.2), Reg. 
600(b) — Late filing or revocation of election, 


History: Subsec. 82(3) amended by 2007, c. 2, subsec. 44(2), applicable to amounts 
received or paid after 2005. It formerly read: 


(3) Where the amount that would, but for this subsection, be deductible under 
subsection 118(1) by reason of paragraph 118(1)(a) in computing a taxpayer’s 
tax payable under this Part for a taxation year is less than the amount that would 
be so deductible if no amount were required by subsection 82 (1) to be included 
in computing the income for the year of the taxpayer’s spouse or common-law 
partner and the taxpayer so elects in the taxpayer’s return of income for the year 
under this Part, all amounts described in paragraph (1)(a) received in the year 
from taxable Canadian corporations by the taxpayer’s spouse or common-law 
partner shall be deemed to have been so received by the taxpayer and not by the 
spouse or common-law partner. 


Subsec. 82(3) amended by 2000, c, 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)common-law partner”. 


Income Tax Act, Part I, Division B 


Selected Cases [subsec. 82(3)]: Gillis v. R., [1977] C.T.C. 343 (FCTD) (All of 
spouse’s income to be included if any is included). 
Interpretation Bulletins [subsec. 82(3)]: IT-295R4: Taxable dividends received 
after 1987 by a spouse; IT-513R: Personal tax credits. _ 

Definitions [s. 82]: “amount” — 248(1); “Canada” — 255; “Canadian corpora- 
tion” — 89(1), 248(1); “common-law partner” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “dividend”, “dividend rental arrangement” — 248(1); “eligible 
dividend” — 89(1), 248(1); “individual” — 248(1); “non-resident” — 248(1); “per- 
son” — 248(1); “received” — 248(7); “registered charity” — 248(1); “resident in Can- 
ada” — 250; “series of transactions” — 248(10); “share” — 248(1); “tax payable” — 
248(2); “taxable Canadian corporation”, “taxable dividend” — 89(1), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


83. (1) Qualifying dividends — Where a qualifying dividend has 
been paid by a public corporation to shareholders of a series of tax- 
deferred preferred shares of a class of the capital stock of the corpo- 
ration that were outstanding on March 31, 1977, the following rules 
apply: 
(a) no part of the qualifying dividend shall be included in com- 
puting the income of any shareholder of the corporation by vir- 
tue of this subdivision; and 


(b) in computing the adjusted cost base to any shareholder of the 
corporation of any tax-deferred preferred share of the corpora- 
tion owned by the shareholder, there shall be deducted in respect 
of the qualifying dividend an amount as provided by subpara- 
graph 53(2)(a)(i). 
Related Provisions: 83(3) — Late filed elections; 83(6) — “Qualifying dividend” 
defined; 89(3) — Simultaneous dividends; 184 — Tax on excessive elections. 
Regulations: 2107 (tax-deferred preferred series). 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 


Canada; IT-379R: Employees profit sharing plans — allocations to beneficiaries; IT- 
465R: Non-resident beneficiaries of trusts. 


(2) Capital dividend [not taxable] — Where at any particular 
time after 1971 a dividend becomes payable by a private corpora- 
tion to shareholders of any class of shares of its capital stock and 
the corporation so elects in respect of the full amount of the divi- 
dend, in prescribed manner and prescribed form and at or before the 
particular time or the first day on which any part of the dividend 
was paid if that day is earlier than the particular time, the following 
rules apply: 


(a) the dividend shall be deemed to be a capital dividend to the 
extent of the corporation’s capital dividend account immediately 
before the particular time; and 


(b) no part of the dividend shall be included in computing the 
income of any shareholder of the corporation. 


Related Provisions: 14(1.01), (1.02) — Election where proceeds of disposition ex- 
ceed eligible capital expenditure; 83(2.1) — Capital dividend on certain shares disal- 
lowed; 83(3) — Late filed elections; 87(2)(z.1) — Amalgamations — capital dividend 
account; 88(2)(b) — Winding-up of a Canadian corporation; 89(1) — Capital dividend 
account; 89(1)“taxable dividend”(a)— Taxable dividend excludes capital dividend; 
89(3) — Simultaneous dividends; 104(20) — Flow-through of capital dividend through 
trust; 108(3)(a) — “Income” of a trust; 112(3)(a), 112(3)(b)(ii) — Reduction in loss on 
disposition of share on which capital dividend paid; 112(3.1)(a), 112(3.1)(b)(ii) — Re- 
duction in loss of partner on disposition of share by partnership; 112(3.2)(b) — Reduc- 
tion in loss on disposition of share by trust; 112(5.2)B(b)(iv) — Adjustment for divi- 
dends received on mark-to-market property; 184, 185 — Tax on excessive elections; 
212(1)(c)(ii) — Tax on payments to non-residents — estate or trust income derived 
from capital dividend; 212(2)(b)— Tax on capital dividend paid to non-resident; 
220(3.2), Reg. 600(b) — Late filing or revocation of election; 248(1)‘capital divi- 
dend” — Definition applies to entire Act. 


Selected Cases [subsec. 83(2)]: Innovative Installation Inc. y. R., [2011] 2 C.T.C. 
73 (FCA) (Death benefit included in CDA even where proceeds of policy paid directly 
to bank to discharge loan). 


Regulations: 2101 (prescribed manner, prescribed form). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-67R3: Taxable dividends 
from corporations resident in Canada; IT-146R4: Shares entitling shareholders to 
choose taxable or capital dividends; IT-149R4: Winding-up dividend; IT-430R3: Life 
insurance proceeds received by a private corporation or a partnership as a consequence 
of death. 


Information Circulars: 07-1: Taxpayer relief provisions. 
I.T. Technical News: 9 (life insurance policy used as security for indebtedness). 
CRA Audit Manual: 28.6.2: Late filed capital dividends election. 
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Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 
Forms: T2054: Election for a capital dividend under subsec. 83(2). 


(2.1) Idem [anti-avoidance] — Notwithstanding subsection (2), 
where a dividend that, but for this subsection, would be a capital 
dividend is paid on a share of the capital stock of a corporation and 
the share (or another share for which the share was substituted) was 
acquired by its holder in a transaction or as part of a series of trans- 
actions one of the main purposes of which was to receive the 
dividend, 


(a) the dividend shall, for the purposes of this Act (other than for 

the purposes of Part II] and computing the capital dividend ac- 

count of the corporation), be deemed to be received by the 

shareholder and paid by the corporation as a taxable dividend 

and not as a eapital dividend; and 

(b) paragraph (2)(b) does not apply in respect of the dividend. 
Related Provisions: 83(2.2)-(2.4) — Exceptions; 87(2)(z.1) — Amalgamations — 
capital dividend account; 112(3)(a)(i), 112(3)(b)i), 112(.1)(a), 1126.16) (ii), 
112(3.2)(b) — Taxable dividend under 83(2.1) excluded from stop-loss rule on disposi- 


tion of share; 248(1)“‘life insurance capital dividend” — Definition applies to entire 
Act; 248(10) — Series of transactions. 


Interpretation Bulletins: IT-66R6: Capital dividends. 
Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


History [subsec. 83(2.1)]: Subsec. 83(2.1) added by 1988, c. 55, s. 55, applicable 
with respect to dividends paid after 4 p.m. EDST, September 25, 1987. 


(2.2) Where subsec. (2.1) does not apply — Subsection (2.1) 
does not apply in respect of a particular dividend, in respect of 
which an election is made under subsection (2), paid on a share of 
the capital stock of a particular corporation to an individual where it 
is reasonable to consider that all or substantially all of the capital 
dividend account of the particular corporation immediately before 
the particular dividend became payable consisted of amounts other 
than any amount 


(a) added to that capital dividend account under paragraph (b) of 
the definition “capital dividend account” in subsection 89(1) in 
respect of.a dividend received on a share of the capital stock of 
another corporation, which share (or another share for which the 
share was substituted) was acquired by the particular corporation 
in a transaction or as part of a series of transactions one of the 
main purposes of which was that the particular corporation re- 
ceive the dividend, but not in respect of a dividend where it is 
reasonable to consider that the purpose of paying the dividend 
was to distribute an amount that was received by the other cor- 
poration and included in computing the other corporation’s capi- 
tal dividend account by reason of paragraph (d) of» that 
definition; 

(b) added to that capital dividend. account under paragraph 
87(2)(z.1) as a result of an amalgamation or winding-up ora se- 
ries of transactions including the amalgamation or winding-up 
that would not have been so. added. had the amalgamation or 
winding-up occurred or the series of transactions been com- 
menced after 4:00 p.m. Eastern Daylight Saving Time, Septem- 
ber 25, 1987; 


(c) added to that capital dividend account at a time when the 
particular corporation was controlled, directly or indirectly, in 
any manner whatever, by one or more non-resident persons; or 


(d) in respect of a capital gain from a disposition of a property 
by the particular corporation or another corporation that may 
reasonably be considered as having accrued while the property 
(or another property for which it was substituted) was a property 
of a corporation that was controlled, directly or indirectly, in any 
manner whatever, by one or more non-resident persons. 

Related Provisions: 248(5) — Substituted property; 248(10) — Series of transac- 

tions; 256(5.1), (6.2) — Controlled directly or indirectly. 

Interpretation Bulletins: IT-66R6: Capital dividends. 

I.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


(2.3) Idem — Subsection (2.1) does not apply in respect of a divi- 


dend, in respect of which an election is made under subsection (2), 
paid on a share of the capital stock of a corporation where it is rea- 


S. 83(3) 


sonable to consider that the purpose of paying the dividend was to 
distribute an amount that was received by the corporation and in- 
cluded in computing its capital dividend account by reason of para- 
graph (d) of the definition “capital dividend account” in subsection 
89(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


(2.4) Idem — Subsection (2.1) does not apply in respect of a par- 
ticular dividend, in respect of which an election is made under sub- 
section (2), paid on a share of the capital stock of a particular corpo- 
ration to a corporation (in this subsection referred to as the “related 
corporation”) related (otherwise than by reason of a right referred to 
in paragraph 251(5)(b)) to the particular corporation where it is rea- 
sonable to consider that all or substantially all of the capital.divi- 
dend account of the particular corporation immediately before. the 
particular dividend became payable consisted of amounts other than 
any amount 


(a) added to that capital dividend account under paragraph (b) of 
the definition “capital dividend account’ in subsection 89(1) in 
respect of a dividend received on a share of the capital stock of 
another corporation if it is reasonable to consider that any por- 
tion of the capital dividend account of that other corporation im- 
mediately before that dividend became payable consisted of 
amounts added to that account under paragraph 87(2)(z.1) or 
paragraph (b) of that definition as a result of a transaction or a 
series of transactions that would not have been so added had the 
transaction occurred or the series of transactions been com- 
menced after 4:00 p.m. Eastern Daylight Saving Time, Septem- 
ber 25, 1987; 


(b) that represented the capital dividend account of a corporation 
before it became related to the related_corporation; 


(c) added to the capital dividend account of the particular corpo- 
ration at a time when that corporation was controlled, directly or 
indirectly, in any manner whatever, by one or more non-resident 
persons; 


(d) in respect of a capital gain froma disposition of a property 
by. the. particular corporation. or another corporation. that, may 
reasonably be considered. as having accrued while the property 
(or another property for which it was substituted) was a property 
of a corporation. that was controlled, directly or indirectly, in any 
manner whatever, by one or more non-resident persons; or 


(e) in respect of a capital gain from a disposition of a property 
(or another property for which it was substituted). that may rea- 
sonably be considered as having accrued while the property or 
the other property was a property of a person that was not re- 
lated to the related corporation. 


Related Provisions: 248(5) — Substituted property; 248(10) — Series of transac- 
tions; 256(5.1), (6.2) — Controlled directly or indirectly. 


Interpretation Bulletins: IT-66R6: Capital dividends. 
1.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


(3) Late filed elections — Where at any, particular time after 
1974 a dividend has become payable by a corporation to sharehold- 
ers of any class of shares of its capital stock, and. subsection (1) or 
(2) would have applied to the dividend except that the election re- 
ferred to therein was not made on or before the day on or before 
which the election was required by that subsection to be made, the 
election shall be deemed to have been made at the particular time or 
on the first day on which any part of the dividend was paid, which- 
ever is the earlier, if 

(a) the election is made in prescribed manner and prescribed 

form; 

(b) an estimate of the penalty in respect of that election is paid 

by the corporation when that election is made; and 

(c) the directors or other person or persons legally entitled to 

administer the affairs of the corporation have, before the time 

the election is made, authorized the election to be made. 


Related Provisions: 83(3.1) — Request for late filed election; 83(4) — Penalty for 
late filed election; 83(5) — Unpaid balance of penalty. 
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Regulations: 2101(e) (prescribed. manner, prescribed form). 
CRA Audit Manual: 28.6.2: Late filed capital dividends election. 
Forms: T2054: Election for a capital dividend under subsec. 83(2). 


(3.1) Request for election — The Minister may at any time, by 
written request served personally or by registered mail, request that 
an election referred to in subsection (3) be made by a taxpayer, and 
where the taxpayer on whom such a request is served does not com- 
ply therewith within 90 days of service thereof on the taxpayer, sub- 
section (3) does not apply to such an election made by the taxpayer. 
Related Provisions: 244(5), (6) — Proof of service; 248(7) — Mail deemed re- 
ceived on day mailed. 

CRA Audit Manual: 28.6.2: Late filed capital dividends election. 


(4) Penalty for late filed election — For the purposes of this 


section, the penalty in respect of an election referred to in paragraph — 


(3)(a) is an amount equal to the lesser of 


(a) 1% per annum of the amount of the dividend referred to in 
the election for each month or part of a month during the period 
commencing with the time that the dividend became payable, or 
the first day on which any part of the dividend was paid if that 
day is earlier, and ending with the day on which that election 
was made, and 


(b) the product obtained when $500 is multiplied by the propor- 
tion that the number of months or parts of months during the 
period referred to in paragraph (a) bears to, 12. 


Related Provisions: 83(5) — Unpaid balance of penalty. 
CRA Audit Manual: 28.6.2: Late filed capital dividends election. 


(5) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election referred to in paragraph (3)(a), 
assess the penalty payable and send a notice of assessment to the 
corporation and the corporation shall pay, forthwith to the Receiver 
General, the amount, if any, by which the penalty so assessed ex- 
ceeds the total of all amounts previously paid on account of that 
penalty. 


(6) Definition of “qualifying dividend” — For the purposes of 
subsection (1), “qualifying dividend” means a dividend on shares of 
a series of a class of the capital stock of a public corporation that is 
prescribed to be a tax-deferred preferred series that became payable 
by the corporation after 1978 and not later than 


(a) where the terms as at March 31, 1977 of the shares of that 
series entitled the holder of any such share to exchange it after a 
particular date for a share or shares of another series or class of 
preferred shares of the capital stock of the corporation, that par- 
ticular date, 


(b) where the terms as at March 31, 1977 of the shares of that 
series required the corporation to offer to purchase at a time not 
later than a particular date all of the shares of that series from all 
of the holders of those shares, that particular date, and 


(c) in any other case, October 1, 1991, 


whichever is applicable in respect of that series of shares, except 
that a dividend on shares of such a series that would otherwise be a 
qualifying dividend shall be deemed not to be a qualifying dividend 
if 
(d) at the time that the dividend became payable, the terms of 
the shares of that series differ from the terms as at March 31, 
1977 of the shares of that series, or 


(e) after March 31, 1977 the corporation issued additional shares 
of that series. 


(7) Amalgamation where there are tax-deferred preferred 
shares — For the purposes of this section, where, after March 31, 
1977, there has been an amalgamation within the meaning of sec- 
tion 87 and one or more of the predecessor corporations had a series 
of shares outstanding on March 31, 1977 that was prescribed to be a 
tax-deferred preferred series, the following rules apply: 


(a) the series of shares of the capital stock of the predecessor 
corporation that was prescribed to be a tax-deferred preferred se- 


Income Tax Act, 


Part I, Division B 


ries shall be deemed to have been continued in existence in the 
form of the new shares; and 


(b) the new corporation shall be deemed to be the same corpora- 
tion as, and a continuation of, each such predecessor 


corporation. 
Regulations: 2107 (tax-deferred preferred series). 


Selected Cases [s. 83]: Faraggi v. R., [2009] 3 C.T.C. 77 (FCA); aff’g Wate se i 
C.T.C. 2425: (TCC) (Scheme to create CDA held to be shams). 


Definitions [s. 83]: “adjusted cost base” — 54, 248(1); “amount”, “assessment” — 
248(1); “Canadian corporation” — 89(1), 248(1); “capital dividend” — 83(2), 248(1); 
“capital dividend account” — 89(1); “capital gain” — 39(1)(a), 248(1); “class”, “class 
of shares” — 248(6); “controlled directly or indirectly” — 256(5.1), (6.2); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend”, “individual”, “Minister”, “non- 
resident” — 248(1); “payable” — 84(7), 89(3); “person”, “preferred share”, “pre- 
scribed” — 248(1); “private corporation” — 89(1), 248(1); “property” — 248(1); 
“qualifying dividend’ — 83(6); “received” — 248(7); “series of transactions” — 
248(10); “share”, “shareholder” — 248(1); “substituted” — 248(5); “taxable divi- 
dend” — 89(1), 248(1). 
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84. (1) Deemed dividend — Where a corporation resident in 
Canada has at any time after 1971 increased the paid-up capital in 
respect of the shares of any particular class of its capital stock, oth- 
erwise than by 


(a) payment of a stock dividend, 
(b) a transaction by which 


(i) the value of its assets less its liabilities has been increased, 
or ) 


(ii) its liabilities less the value of its assets have been 
decreased, 


by an amount not less than the amount of the increase in the 
paid-up capital in respect of the shares of the particular class, 


(c) a transaction by which the paid-up capital in respect of the 
shares of all other classes of its capital stock has been reduced 
by an amount not less than the amount of the increase in the 
paid-up capital in respect of the shares of the particular class, 


(c.1) where the corporation is an insurance corporation, any ac- 
tion by which it converts contributed surplus related to its insur- 
ance business into paid-up capital in respect of the shares of its 
capital stock, 


(c.2) where the corporation is a bank, any action by which it 
converts any of its contributed surplus that arose on the issuance 
of shares of its capital stock into paid-up capital in respect of 
shares of its capital stock, or 


(c.3) where the corporation is neither an insurance corporation 
nor a bank, any action by which it converts into paid-up capital 
in respect of a class of shares of its capital stock any of its con- 
tributed surplus that arose after March 31, 1977 


(i) on the issuance of shares of that class or shares of another 
class for which the shares of that class were substituted 
(other than an issuance to which section 51, 66.3, 84.1, 85, 
85.1, 86 or 87, subsection 192(4.1) or 194(4. 1) or section 
212.1 applied), 


(ii) on the acquisition of property by the corporation from a 
person who at the time of the acquisition held any of the is- 
sued shares of that class or shares of another class for which 
shares of that class were substituted for no consideration or 
for consideration that did not include shares of the capital 
stock of the corporation, or 


(iii) as a result of any action by which the paid-up capital in 
respect of that class of shares or in respect of shares of an- 
other class for which shares of that class were substituted 
was reduced by the corporation, to the extent of the reduction 
in paid-up capital that resulted from the action, 


the corporation shall be deemed to have paid at that time a dividend 
on the issued shares of the particular class equal to the amount, if 
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any, by which the amount of the increase in the paid- ap capital ex- 
ceeds the total of 


(d) the amount, if any, of the increase referred to in subpara- 
graph (b)(i) or the decrease referred to in subparagraph (b)(ii), as 
the case may be, 


(e) the amount, if any, of the reduction referred to in paragraph 
(c), and 


(f) the amount, if any; of the increase in the paid-up capital that 
resulted from a conversion referred to in paragraph (c.1), (c.2) or 
(c.3), 


and a dividend shall be deemed to have been received at that time 
by each person who held any of the issued shares of the particular 
class immediately after that time equal to that proportion of the div- 
idend so deemed to have been paid by the corporation that the num- 
ber of the shares of the particular class held by the person immedi- 
ately after that time is of the number of the issued shares of that 
class outstanding immediately after that time. 


Related Provisions: 15(1) — Benefit conferred on shareholder — income inclusion; 

53(1)(b) — Addition to ACB; 82(1) — Income inclusion of dividend deemed received; 
84(8) — Application; 84(10) — Reduction of contributed surplus; 84(11) — Computa- 
tion of contributed surplus; 85(2.1) — Reduction in paid-up capital to prevent deemed 
dividend on s. 85 rollover; 86(2.1) — Adjustment to paid-up capital on internal reor- 
ganization; 87(2)(y) — Amalgamations — contributed surplus; 89(3) — Simultaneous 
dividends; 131(4) —S. 84 does not apply to mutual fund corporation; 131(11)(c) — 
Rules re prescribed labour-sponsored venture capital corporations; 138(11.9) — Com- 
putation of contributed surplus. 


History: Para. 84(1)(c.3) substituted by 1994, c. 21, subsec. 35(1), applicable to ac- 
tions occurring after July 13, 1990, except that for such actions occurring before De- 
cember 21, 1992, subpara. (c.3)(iii) shall be read as follows: 


(iii) on the reduction by the corporation of the paid-up capital in respect of that 
class of shares or in respect of shares of another class for which shares of that 
class were substituted, 


Para. (c.3) formerly read: 


(c.3) where the corporation is neither an insurance corporation nor a bank, any 
action by which it converts into paid-up capital in respect of a class of shares of 
its capital stock any of its contributed surplus that arose after March 31, 1977 


(i) on the issuance of shares of that class or shares of another class for which 
the shares of that class were substituted (other than an issuance to which 
section 51, 66.3, 84.1, 85, 85.1, 86 or 87, subsection 192(4.1) or 194(4.1) or 
section 212.1 applied), 

(ii) on the acquisition of property by the corporation from'a person who at 
the time of the acquisition held any of the issued shares of that class or 
shares of another class for which shares of that class were substituted for no 
consideration or for consideration that did not include shares of the capital 
stock of the corporation, or 


(iii) on the reduction by the corporation of the paid-up capital in respect of 
that class of shares or in respect of shares of another class for which shares 
of that class were substituted, 
Para. 84(1)(c.3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 62(1), applica- 
ble to actions occurring after July 13, 1990. Para. (c.3) formerly read: 
(c.3) where the corporation is a corporation other than an insurance corporation 
or a bank, any action by which it:converts any of its contributed surplus that 
arose on the issuance, after March 31, 1977, of shares of a class of its capital 
stock (other than an issuance to which section 51, 66.3, 84.1, 85, 85.1, 86 or 87, 
subsection 192(4.1) or 194(4.1) or section 212.1 applied) into paid-up capital in 
respect of shares of that class of its capital stock, 
Para. 84(1)(f) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 62(2), applicable after 
1985. 


Selected Cases [subsec. 84(1)]: Aylward v. R., [1997] 2 C.T.C. 2748 (TCC) 
(Section 7, when applicable, overrides subsec. 84(1)). 


Regulations: 201(1)(a) (information return). 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-243R4: Dividend refund to private corporations; IT-291R3: Transfer of 
property to a corporation. under subsection 85(1); IT-432R2: Benefits conferred on 
shareholders; IT-463R2: Paid-up capital. 

Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85. 
Advance Tax Rulings: ATR-33: Exchange of shares. 


Forms: RC257: Request for an information return program account (RZ); TS: State- 
ment of investment income; T5 Summ: Return of investment income. 


(2) Distribution on winding-up, etc. — Where funds or pro- 
perty of a corporation resident in Canada have at any time after 
March 31, 1977 been distributed or otherwise appropriated in any 
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manner whatever to or for the benefit of the shareholders of any 
class of shares in its capital ‘stock, on the winding-up, discontinu- 
ance or reorganization of its business, the corporation shall be 
deemed to have paid. at that time.a dividend on the shares of that 
class equal to the amount, if any, by which, 


(a) the amount or value of the funds or property distributed or 
appropriated, as the case may be, 


exceeds 


(b) the amount, if any, by which the paid-up capital in respect of 
the shares of that class is reduced on the distribution or appropri- 
ation, as the case may be, 


and a dividend shall be deemed to have been received at that time 
by each person who held any of the issued shares at that time equal 
to that proportion of the amount of the excess that the number of the 
shares of that class held by the person immediately before that time 
is of the number of the issued’ shares of that ‘class outstanding im- 
mediately before that time. 

Related Provisions: 15(1)(a)(ii), 15€)(a.1)(iii) — No, shareholder-benefit income 
inclusion; 54*proceeds of, disposition” (j)— exclusion of deemed dividend; 55(1)— 
“Permitted. redemption” for butterfly purposes; 69(5) — Unreasonable consideration; 
84(5) — Amount distributed or paid where a share; 84(6); (8) — Application rules; 
88(1) — Winding-up; 88(2)(b) — Winding up of a Canadian corporation; 89(3) — Si- 
multaneous dividends; 131(4) —S. 84 does not apply to mutual fund corporation; 
135.1(7), (8)—Rules for agricultural co-op’s tax deferred cooperative shares; 
137(4.2) — No application to credit union. 

Selected Cases [subsec. 84(2)]: Tremblay v. R., [2010] 6 C.T.C. 262 (FCA); aff’ g 
[2009] 4 C.T.C. 2127 (TCC) (Provision applied; 84(2) inapplicable because. property 
received was never property of the corporation);. (Provision does not apply in share- 
for-share exchange); James v. R., [2000] 3 C.T.C. 2035 (TCC) (No deemed dividend 
where corporation had ceased to exist); Felray Inc. voR., [1998] 2.C:T.C. 4 (FCTD) 
(Discontinuance of business implies element of finality or complete cessation, not 
merely diminution); RMM Canadian Enterprises Inc. v. R., [1997] 3.C.T.C. 2103 
(TCC) (Language of provision very broad and covers variety of ways corporate funds 
can end up in shareholders’ hands); Maccala v. Canada;'[1995] 1 ©.T.C..2215 (TCC) 
(Mere reception of property upon dissolution of company does not constitute appropri- 
ation of capital: unless there. is something, more); David v. R.,- [1975] C.T.C. 197 
(FCTD) (Proceeds from disposition of shares deemed partial appropriation of undistrib- 
uted income); Craddock v. MNR, [1969] C.T.C. 566 (SCC) (Proceeds from disposition 
of shares deemed partial appropriation of undistributed income); Smythe et al. v. MNR, 
[1969] C.T.C. 558 (SCC) (Proceeds from disposition of shares deemed partial appro- 
priation of undistributed income). 

Regulations: '201(1)(a) (information return). 

Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-126R2: Meaning of “winding-up”; IT-149R4: Winding-up dividend; IT- 
243R4: Dividend refund to private corporations; IT-409: Winding-up of a non-profit 
organization (archived); IT-444R: Corporations — involuntary dissolutions; IT-488R2: 
Winding-up of 90%-owned taxable Canadian: corporations’ (archived). 


(3) Redemption, etc. — Where at any time after December 31, 
1977 a corporation resident in Canada has redeemed, acquired or 
cancelled in any manner whatever (otherwise than by way of a 
transaction described in subsection (2))' any of the)shares of any 
class: of its capital stock, 


(a) the corporation shall be deemed to have. paid ‘at that time a 
dividend on a separate class of shares' comprising the shares so 
redeemed, acquired or cancelled equal to the amount, if any, by 
which the amount paid by the corporation on the: redemption, 
acquisition or cancellation, as the case may be, of those shares 
exceeds the paid-up capital in respect of those shares immedi- 
ately before that time; and 


(b) a dividend shall be deemed to have been received at that time 
by each person who held any of the shares of that separate class 
at that time equal to that portion of the amount of the excess 
determined under paragraph (a) that the number of those shares 
held by the person immediately before that time is of the total 
number of shares of that separate class that the corporation has 
redeemed, acquired or cancelled, at that time: 
Related Provisions: 8(12) — Return of employee shares by trustee; 15(1)(a.1)(ii) — 
No shareholder-benefit ‘income inclusion if corporation not resident in Canada; 
40(3.6) — Stop-loss rule on disposition of share of corporation to the ‘corporation; 
54“proceeds of disposition’(j) — exclusion of deemed dividend; 55(1) — “Permitted 
redemption” for butterfly purposes; 55(2) — Deemed proceeds or capital gain on capi- 
tal gains strip; 84(5) — Amount distributed or paid where a share; 84(6), (8) — Appli- 
cation rules; 84(9) — Shares disposed of on redemption; 89(3)— Simultaneous divi- 
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dends; 128.1(3) — Addition to PUC of corporation that previously became resident in 
Canada; 131(4) — S. 84 does not apply to mutual fund corporation; 135.1(7), (8) — 
Rules for agricultural co-op’s tax deferred cooperative shares: 137(4.1) — Deemed in- 
terest on certain reductions of capital by credit union; 137(4.2) — No application to 
credit union; 191.1(1) — Application of Part VI.1 tax to corporation. 


Selected Cases: 943963 Ontario Inc. v. R., [1999] 4 C.T.C. 2119 (TCC) (Part IV tax 
applicable to all dividends and deemed dividends, including those from “safe income”), 
MacMillan Bloedel Ltd. v. R., [1999] 3 C.T.C. 652 (FCA); aff’ g [1997] 3 C.T.C. 3012 
(TCC) (Foreign exchange difference between issue prices and redemption price of pre- 
ferred shares not a deemed dividend). 


Regulations: 201(1)(a) (information return). 


Interpretation Bulletins: IT-146R4: Shares entitling shareholders to choose taxable 
or capital dividends; IT-243R4: Dividend refund to private corporations, IT-291R3: 
Transfer of property to a corporation under subsection 85(1); IT-450R: Share for share 
exchange; IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration, ATR-35: Partitioning of assets to get specific ownership — “butterfly”; ATR- 
54: Reduction of paid-up capital; ATR-57: Transfer of property for estate planning pur- 
poses; ATR-58: Divisive reorganization. 


(4) Reduction of paid-up capital — Where at any time after 
March 31, 1977 a corporation resident in Canada has reduced the 
paid-up capital in respect of any class of shares of its capital stock 
otherwise than by way of a redemption, acquisition or cancellation 
of any shares of that class or a transaction described in subsection 
(2) or (4.1), 


(a) the corporation shall be deemed to have paid at that time a 
dividend on shares of that class equal to the amount, if any, by 
which the amount paid by it on the reduction of the paid-up cap- 
ital, exceeds the amount by which the paid-up capital in respect 
of that class of shares of the corporation has been so reduced; 
and 


(b) a dividend shall be deemed to have been received at that time 
by each person who held any of the issued shares at that time 
equal to that proportion of the amount of the excess referred to 
in paragraph (a) that the number of the shares of that class held 
by the person immediately before that time is of the number of 
the issued shares of that class outstanding immediately before 
that time. 
Related Provisions: 53(2)(a)(ii) — Reduction in ACB; 84(5) — Amount distributed 
or paid where a share; 84(8)— Application; 89(3)— Simultaneous dividends, 
128.1(3) — Addition to PUC of corporation that previously became resident in Canada, 
131(4) — S. 84 does not apply to mutual fund corporation; 137(4.1) — Deemed inter- 
est on certain reductions of capital by credit union; 137(4.2) — No application to credit 
union. 


Regulations: 201(1)(a) (information return). 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 


Canada; IT-243R4: Dividend refund to private corporations; IT-450R: Share for share 
exchange. 


(4.1) Deemed dividend on reduction of paid-up capital — 
Where at any time after April 10, 1978, a public corporation has 
reduced the paid-up capital in respect of any class of shares of its 
capital stock otherwise than by way of a redemption, acquisition or 
cancellation of any shares of that class or a transaction described in 
subsection (2) or section 86, any amount paid by it on the reduction 
of the paid-up capital shall be deemed to have been paid by the 
corporation and received by the person to whom it was paid, as a 
dividend. 


Proposed Amendment — 84(4.1) 


(4.1) Deemed dividend on reduction of paid-up capital — 
Any amount paid by a public corporation on the reduction of the 
paid-up capital in respect of any class of shares of its capital 
stock, otherwise than by way of a redemption, acquisition or can- 
cellation of any shares of that class or by way of a transaction 
described in subsection (2) or section 86, is deemed to have been 
paid by the corporation and received by the Be to who it was 
paid, as a dividend, unless 


(a) the amount may reasonably be considered to be derived - 
from proceeds of disposition realized by the public corpora- 
_ tion, or by a person or partnership in which the public corpora- 
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» tion had a direct or indirect interest at the ime that the p 
: ceeds were realized, from a transaction that oceurred : 


GQ) outside the ordinary course of the business 
ation, or of the person or partnership. that reali 
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Gi) within the period that commenced : 

_ payment; and 

(b) no amount that may reasonably be considered to be. 

from those proceeds was paid by the public corporati 
previous reduction of the aie ae in nesters of any 

of shares of its cay stock, . 


844 1) to read é as above, aple to amount paid ; 
ya. 2004 


be ‘read as follows: 


4. 1) Any amount paid by a publi ron on the reduction of th 
capital in respect of any class of shares of its capital stock, otherwise thar 
way of a redemption, acquisition or cancellation of any shares of that clas 
by way of a transaction described in subsection (2) or in section 86, is deemed 
to have been paid by the corporation and received by the person to whom it 
__was paid, as a dividend, unless the amount may reasonably be considered to be. 
derived from proceeds of disposition realized by the public corporation, or by 
a person or partnership i in which the public corporation had a direct or indirec 
_ interest at the time that the proceeds were realized, from a transaction that 

_ occurred outside the ordinary course of the business of the a se oe 
_ or of the person or partnership that realized the proceeds. — \ 


Technical Notes (July 2010): Subsection 84(4.1) treats a payment on a reducti 
of paid-up capital by a public corporation as a dividend, except where the payment is 
made by way of a redemption, acquisition or cancellation of a share or in the noes 

of a transaction described in subsection 84(2) or section 86. ie 


Subsection 84(4.1) is amended to introduce a new exception. Generally, this excep- 
tion will apply where the amount paid on a reduction of paid-up capital may reasona- 
bly be considered to be a distribution of proceeds of disposition realized from a trans- : 
action that did not occur in the ordinary course of the corporation’s business and 
those proceeds were derived from a transaction that occurred no more "than 24 
months before the return of the paid-up capital. 


In the case of a transaction that funds the payment, generally relief from, A ey 
dividend rule in subsection 84(4.1) will apply if the paid-up capital distribution can 
be traced to proceeds of disposition realized in connection with a transaction that — 
may reasonably be considered to be derived from a transaction that occurs outside of - 
the ordinary course of the corporation’s business. For example, a paid-up capital dis. — 
tribution paid out of proceeds realized on the sale of a business unit of a corporation, 
where the proceeds were not required for reinvestment, would generally not be con- : 
sidered to be a distribution from amounts realized in the ordinary course of the cor- 
poration” 's business. In general terms, this aspect of the amendment to subsection 
84(4.1) is intended to ensure that only a return of corporate capital, as opposed to a 
distribution of earnings, is subject to the new exception to subsection (84(4.D. 


In order to ensure that the proceeds from an extraordinary transaction are not used to - 
fund a stream of regular or periodic distributions, only one return of paid-up soae 
will be permitted in respect of any particular extraordinary transaction and that return — 
must occur within 24 months of the proceeds being realized. However, this one-ti 
return rule and 24-month limitation will not apply to distributions of paid-u A] 
made after 1996 and before February 27, 2004. 


Letter from Dept. of Finance, July 2, 1998: 
Dear [xxx]: 


This is in reply to your letter of June 30, 1998 to Davine Roach of the peaeone 
regarding the application of subsection 84(4.1) of the Income Tax Act to your, client. 


As you know, we are prepared to recommend to the Minister of Finance that subsec- m6 
tion 84(4.1) of the Income Tax Act be amended. The amendment would provide that 
subsection 84(4.1) apply only in respect of a reduction in the paid-up capi fa. 
class of shares to the extent that a previous increase in the paid-up cay = 
class resulted in a dividend in respect of which the taxpayer elected to treat the 
dend as having been paid out of the taxpayer’s 1971 CSOH. eee 


It would be recommended that such an amendment be effective for se sesgind 
reductions occurring after 1996. If the recommendation is acted upon, T would antici- 
pate that such: an amendment would be — ina oaer oe ‘bill 


Yours sincerely, 

Len Farber, Director General, Tax Legislation Division < 
Letter fro Dept. of Finance, May 12, 1999: ae 
Dear [xxx]; 


This is in reply to your eter of Apel 23, 1999 regarding subsection B44 1) of the 
Income Tax Act as it applies to your client, [xxx], > 


Based on our understanding of the facts described i in your letter, [xxx] has t 


refocusing its business activity in an effort to improve profitability. To 
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Related Provisions: 53(2)(a) — Reduction in ACB; 84(4) — Reduction of paid-up 
capital; 89(3) — Simultaneous dividends; 128.1(3) — Addition to PUC of corporation 
that previously became resident in Canada; 131(4) — S. 84 does not apply to mutual 
fund corporation. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
450R: Share for share exchange. 


(4.2) Deemed dividend on term preferred share — Where, at 
any time after November 16, 1978, the paid-up capital in respect of 
a term preferred share owned by a shareholder that is 


(a) a specified financial institution, or 


S. 84(7) 


(b) a partnership or trust of which a specified financial institu- 
tion or a person related to such an institution was a member or a 
beneficiary, 


was reduced otherwise than by way of a redemption, acquisition or 
cancellation of the share or of a transaction described in subsection 
(2) or (4.1), the amount received by the shareholder on the reduc- 
tion of the paid-up capital in respect of the share shall be deemed to 
be a dividend received by the shareholder at that time unless the 
share was not acquired in the ordinary course of the business car- 
ried on by the shareholder. 


Related Provisions: 89(3) — Simultaneous dividends; 516) 29) 84 does not 
apply to mutual fund corporation; 248(13) — Interests in trusts or partnerships. 


(4.3) Deemed dividend on guaranteed share — Where at any 
time after 1987 the paid-up capital in respect of a share of the Capt 
tal stock of a particular corporation owned 


(a) by a shareholder that is another corporation to which subsec- 
tion 112(2.2) or (2.4) would, if the particular corporation were a 
taxable Canadian corporation, apply to deny the deduction under 
subsection. 112(1) or (2) or 138(6) of: a dividend received on the 
share, or 


(b) by a partnership or trust of which such other corporation is a 
member or beneficiary, as the case may be, 


was reduced otherwise than by way of a redemption, acquisition or 
cancellation of the share or of a transaction described in subsection 
(2) or (4.1), the amount received by the shareholder on the reduc- 
tion of the paid-up capital in respect of the share shall be deemed to 
be a dividend received by the shareholder at that time. 


Related Provisions: 89(3)— Simultaneous dividends; 131(4) —S../84 does not 
apply to mutual fund corporation; 248(13) — Interests in trusts or partnerships. 


(5) Amount distributed or paid where a share — Where 


(a) the amount of property distributed by a corporation or other- 
wise appropriated to or for the benefit of its shareholders as de- 
scribed in paragraph (2)(a), or 


(b) the amount paid by a corporation as described in Ag oe 
(3)(a) or (4)(a), 
includes a share of the capital stock of the doseornent for the pur- 
poses of subsections (2) to (4) the following rules apply: 


(c) in computing the amount referred to in paragraph (a) at any 
time, the share shall be valued at an amount equal to its paid-up 
capital at that time, and 


(d) in computing the amount referred to in paragraph (b) at any 
time, the share shall be valued at an amount equal to the amount 
by which the paid-up capital in respect of the class of shares to 
which it belongs has increased by virtue of its issue. 


Related Provisions: 5 1(3), 86(2:1) — Computation of paid-up capital after share 
exchange. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(6) Where subsec. (2) or (3) does not apply — Subsection (2) 
or (3),as the case may be, is not applicable 


(a) in respect of any transaction or event, to the extent that sub- 
~ section (1) is applicable in respect of that transaction or event; 
and 


(b) in respect of any purchase by a corporation of any of its 
shares in the open market, if the corporation acquired. those 
shares in the manner in which shares would normally be pur- 
chased by any member of the public in the open market. 


(7) When, dividend payable — A dividend that is deemed by 
this subsection or section 84.1, 128.1 or 212.1 to have.been paid at 
a particular time is deemed, for the purposes of this subdivision and 
sections 131 and 133, to have become payable at that time. 
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Thank you for bringing your romeo my attention, 


Ge eee 


eee eT 
Related Provisions: 15(1) a Acpetointhitom of property to a shareholder. 
History: Subsec. 84(7) amended by 1999, c. 22, s. 23, applicable after February 23, 
1998. It formerly redd: 


(7) A dividend that is deemed by this section or section 84.1 or 212.1 to‘have 
been paid at a particular time shall’ be deemed, for the purposes of this subdivi- 
sion and sections 131 and 133, to have become payable at that time. 


Subsec. 84(7) substituted by 1994, c. 7, Sch. I (1991, c. 49), subsec. 62(3), applicable 
with respect to dividends paid after 1988. Subsec. (7) formerly read: 


(7) A dividend that is deemed by this section or by section 212.1 to have been 
paid at a particular time shall be deemed, for the purposes of this subdivision, to 
have become payable at that time. 


(8) Where subsec. (3) does not apply — Subsection (3) does 
not apply to deem a dividend to have been received by a share- 
holder of. a; public corporation where the shareholder is an indivi- 
dual resident in Canada who deals at arm’s length with the corpora- 
tion and the shares redeemed, acquired or cancelled are prescribed 
shares of the capital stock of the corporation. 


Regulations: 6206 (prescribed shares — Class I shares of Reed Stenhouse). 


(9) Shares disposed of on redemptions, etc. — For greater 
certainty it is declared that where a shareholder of a corporation has 
disposed of a share of the capital stock of the corporation as a result 
of the redemption, acquisition or cancellation. ofthe share by the 
corporation, the shareholder shall, for the purposes of this Act, be 
deemed to have disposed of the share to the corporation. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
444R: Corporations — involuntary dissolutions; IT-484R2: Business investment losses. 


(10) Reduction of contributed surplus — For the purpose of 
paragraph (1)(c.3), there shall be deducted in determining at any 
time a corporation’s contributed surplus that arose after March 31, 
1977 in any manner described in that paragraph the lesser of 


(a) the amount, if any, by which the amount of a dividend paid 
by the corporation at or before that time and after March 31, 
1977 and when it was a public corporation exceeded its retained 
earnings immediately before the payment of the dividend, and 


(b) the amount of its contributed surplus immediately before the 
payment of the dividend referred to in paragraph (a) that arose 
after March 31, 1977. 


Related Provisions: 84(11)— Computation of contributed surplus: 87(2)(y) — 
Amalgamations — contributed surplus. 


History: Subsec. 84(10) added by: 1994, c. 7, Sch. II (1991, c. 49), subsec. 62(4), 
applicable to the determination after July 13, 1990 of the contributed surplus vs a 
corporation. 


Interpretation Bulletins: IT-463R2: Paid-up capital. 


| ration”, 
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(11) Computation of contributed surplus — For the purpose 
of subparagraph (1)(c.3)(ii), where the property acquired by the cor- 
poration (in this subsection referred to as the “acquiring corpora- 
tion”) consists of shares (in this subsection referred to as the “sub- 
ject shares”) of any class of the capital stock of another corporation 
resident in Canada (in this subsection referred to as the “subject 
corporation’) and, immediately after the acquisition of the subject 
shares, the subject corporation would. be connected (within the 
meaning that would be assigned by subsection 186(4) if the refer- 
ences in that subsection to “payer corporation” and “particular cor- 
poration” were read as “subject corporation” and “acquiring corpo- 
respectively) with the acquiring corporation, ‘the 
contributed surplus of the acquiring corporation that arose on the 
acquisition of the subject shares shall be deemed to be the lesser of 


(a) the amount added to the contributed surplus of the acquiring 
corporation on the acquisition of the subject shares, and 


(b) the amount, if any, by which the paid-up capital in respect of 
the subject shares at the time of the acquisition exceeded the fair 
market value of any consideration given by the acquiring Corpo- 
ration for the subject shares. 


Related Provisions: 84(10) — Reduction of contributed surplus; 186(7) — Interpre- 
tation of “connected”. 


History: Subsec. 84(11) added by 1994, c. 21, subsec. 35(2), applicable to actions 
occurring after December 20, 1992. ‘ 


Interpretation Bulletins: IT-463R2: Paid-up capital. 


Definitions [s. 84]: “amount” — 248(1); “arm’s length” — 251(1); “bank”, “busi- 
ness” — 248(1); “Canada” — 255; “class”, “class of shares” —248(6); “con- 
nected” — 186(4), (7); “contributed surplus” — 84(10), (11); “corporation” — 248(1), 
Interpretation Act 35(1); “dividend” —248(1); “insurance corporation” — 248(1); 
“month” — Interpretation Act 28, 35(1); “non-resident” — 248(1); “paid-up capi- 
tal” — 89(1), 248(1); “payable” — 84(7), 89(3); “person”, “prescribed” — 248(1); 
“private corporation”, “public corporation” — 89(1), 248(1); “property” 
“received” — 248(7); “resident in Canada” — 94(3)(a)(viii), 250; “share”, ‘share- 
holder”, “specified financial institution” — 248(1); “subject corporation” — 84(11); 
“substituted” — 248(5); “taxable Canadian corporation” — 89(1), 248(1); “taxable in- 
come” — 2(2), 248(1); “term preferred share” — 248(1); “trust” — 104(1), 248(1), (3). 


84.1 (1) Non-arm’s length sale of shares — Where after May 
22, 1985 a taxpayer resident in Canada (other than a corporation) 
disposes of shares that are capital property of the taxpayer (in this 
section referred to as the “subject shares’’) of any class of the capital 
stock of a corporation resident in Canada (in this section referred to 
as the “subject corporation”) to another corporation (in this section 
referred to as the “purchaser corporation”) with which the taxpayer 
does not deal at arm’s length and, immediately after the disposition, 
the subject corporation would be connected (within the meaning as- 
signed by subsection 186(4) if the references therein to “payer cor- 
poration” and to “particular corporation” were read as “subject cor- 
poration” and “purchaser corporation” respectively) with the 
purchaser corporation, 


(a) where shares (in this section referred to as the “new shares”) 
of the purchaser corporation , have been issued as consideration 
for the subject shares, in computing the paid-up capital, at any 
particular time after the issue of the new shares, in respect of 
any particular class of shares of the capital stock of the pur- 
chaser corporation, there shall be deducted an amount deter- 
mined by the formula 


CG 
Gea aln scare 


where 


A is the increase, if any, determined without reference to this 
section as it applies to the acquisition of the subject shares, in 
the paid-up capital in respect of all shares of the capital stock 
of the purchaser corporation as a result of the issue of the 
new shares, 


B._ is the amount, if any, by which the greater of — 


(i) the paid-up capital, immediately before the disposition, 
in respect of the subject shares, and 
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(ii) subject to paragraphs (2)(a) ‘and (a.1), the adjusted 
cost base to the taxpayer, immediately before the disposi- 
tion, of the subject shares, 


exceeds the fair market value, immediately after the disposi- 
tion, of any consideration (other than the new shares)’ re- 
ceived by the'taxpayer from the purchaser corporation for the 
subject shares, and 


C is the increase, if any, determined without reference to this 
section as it applies to the acquisition of the subject shares, in 
the paid-up capital in respect of the particular class of shares 
as a result of the issue of the new shares; and 


(b) for the purposes of this Act, a dividend shall be:deemed to be 
paid to the taxpayer by the purchaser corporation and’received 
by the taxpayer from ‘the‘purchaser corporation at the time of the 
disposition in an amount determined by ‘the formula 


(A+D)~E Ghia 
where 


A is the increase, a any, rictarfiiaeld Sbfilinaih reference to this 
section as it-applies to the acquisition of the subject shares, in 
the paid-up capital in respect of all shares’ of the capital stock 
of the purchaser corporation as a result of the: issueof. the 
new shares, 


D is the fair market value, immediately after the disposition, of 
any consideration (other than the new’shares) received by the 
taxpayer from ‘the purchaser corporation’ for the seater 
shares, 


E is the greater of 


(i) the paid-up capital, immediately before the disposition, 
in respect of the subject shares; and 


(ii) subject to paragraphs (2)(a)..and. (a.h), the adjusted 
cost base to the taxpayer, immediately before the disposi- 
tion, of ‘the subject shares, and 


Fis the total of all amounts each of which is an amount re- 
quired to, be,deducted by. the. purchaser corporation ,under 
paragraph (a) in computing the paid-up capital in respect of 
any class of shares of its capital stock by virtue of the acqui- 
sition of the subject shares. 

Related Provisions: 53(2)(a)(iii), 53(2)(p) — Reductions in’ adjusted “cost ‘base; 
54“proceeds of disposition’’(k) — Exclusion ,of deemed dividend. from. proceeds; 
84(7) — When dividend payable; 84.1(2)— Non-arm’s length sale of shares; 
85(2.1) — Alternative reduction in paid-up capital of new shares; 89(1) — Definitions; 
186(7) — Interpretation .of. “connected”;, 212.1 — Similar. rule for -non-residents; 
257 — Formula amounts cannot calculate. to less than zero. 


History: That portion of para. 84.1(1)(b) preceding the formula-amended ‘by 1994, c. 
7, Sch. Il (1991, c. 49), subsec. 63(1), to add “and received by. the taxpayer from the 
purchaser corporation”, applicable to dispositions occurring after May 22, 1985. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-489R: Non-arm’s length sale of shares to a corporation. 

Information Circulars: 88-2 Supplement, paras. 4, 9: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-27: Exchange ‘and acquisition of’ interests in capital 
properties through rollovers and winding-up (“butterfly”); ATR-32; Rollover of fixed 
assets from Opco into Holdco; ATR-35: Partitioning of assets to get specific owner- 
ship — “butterfly”; ATR-36: Estate freeze; ATR-42: Transfer of shares; ATR-55: 
Amalgamation’ followed by ‘sale’ of shares; ATR-57: Transfer of property for estate 
planning purposes. 


(2) Idem — For the purposes of this section, 


(a) where a share disposed of by a taxpayer was acquired by a 
taxpayer before 1972, the adjusted cost base to the taxpayer of 
the share at any time shall be deemed to be the total of 


(i) the amount that would be its adjusted cost base to the tax- 
payer if the Income Tax Application Rules were read without 
reference to subsections 26(3) and (7) of ‘that Act, and 


(ii) the total of all amounts each of which is an amount re- 
ceived by the taxpayer after 1971 and before that time as a 
dividend on the share and in respect of which the corporation 
that paid the dividend has made an election under subsection 
83(1); 
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(a.1) where a share disposed of by a taxpayer was acquired by 
the taxpayer after 1971 from a person with whom the taxpayer 
was not dealing at arm’s length, was a share substituted for such 
“a share or was a share substituted for a share owned by the tax- 
payer at the end of 1971, the adjusted cost base to the taxpayer 
of the’share at any time shall be deemed to be the amount, if 
any, by which its adjusted cost base to the taxpayer, otherwise 
determined,’ exceeds the total of 


(i) where the share or a share for which the share was substi- 
tuted was owned at the end of 1971 by the taxpayer or a per- 
son with whom the taxpayer did not deal at arm’s length, the 
amount in respect of that share equal to the amount, if any, 
by which © 


(A) the fair market value of the share or the share for 
which it was substituted, as the case may be, on valuation 
day (within the meaning assigned by section 24 of the In- 
come Tax Application Rules), 


_ exceeds the total of 


(B) the actual cost (within the meaning assigned by sub- 
section 26(13) of that Act) of the Share or the share for 
which it was substituted, as the case may be, on January 
1, 1972,'to the taxpayer or the person with’ whom ‘the tax- 
payer did not deal at arm’s length, and 


(C) the total of all amounts each of which is an amount 
received by the taxpayer or the person with whom the tax- 
payer did not deal at arm’s length after 1971 and before 
that time as a dividend on the share or the share for which 
it was substituted and in respect of which the corporation 
that paid the dividend has made an election under subsec- 
tion 83(1), and 


(ii) the total of all amounts each of which is an amount deter- 
mined after 1984 under subparagraph 40(1)(a)(i) in respect of 
a previous disposition of the share or a share for which the 
share was substituted (or such lesser amount as is established 
by the taxpayer to be the amount in respect of which a deduc- 
tion under section 110.6 was claimed) by the taxpayer or an 
individual with whom the taxpayer did not deal at’ arm’s 
length; 


(a.2) [Repealed] 


(b) in respect of any disposition described in subsection (1) by a 
taxpayer of shares of the capital stock of a subject corporation to 
a purchaser corporation, the taxpayer shall, for greater certainty, 
be deemed not to deal-at,arm’s length with the purchaser corpo- 
ration if the taxpayer 
(i) was, immediately before the disposition, one of a group of 
fewer than 6 persons that controlled the subject corporation, 
and 
(ii) was, immediately after the disposition, one of a group of 
fewer than 6 persons that controlled the purchaser corpora- 
tion, each member of which was a member of the group re- 
ferred to in subparagraph (i); and 


(c) [Repealed] 
(d) a trust and a beneficiary of the trust or a person related to a 


beneficiary of the trust shall be deemed not to deal with each 
other at arm’s length. 


(e) [Repealed] 
Related Provisions: 84.1(2.01) — Rules for 84.1(2)(a:1); 84.1(2.1) —Where capi- 


| tal gains reserve claimed; 84.1(2.2) — Rules for 84.1(2)(b);, 256(6),; (6.1) — Meaning 


of “controlled”. 


| History: Paras. 84. 1Q)(a: 2), (c).and (e) repealed by 1998, c. 19; subsecs. 115(1),to (3), 


the repeal of para. (a.2) applicable to 1994 et seq. and the repeal of paras, (c) and (e) in 
force on June 18, 1998. The paras. formerly read: ~ 


(a.2) for the purposes of paragraph (a.1), where a corporation (in this paragraph 
referred to as the “issuing corporation”) issues previously unissued shares of a 
class of its capital stock (in this paragraph referred to as the “new shares”) to a 
taxpayer, the taxpayer and the issuing corporation shall be deemed not to have 
been dealing with eachother at arm’s length at the time the new shares were 
acquired by the taxpayer} 
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(c) for the purposes of determining whether or not a taxpayer referred to in para- 
graph (b) was a member of a group of fewer than 6 persons that controlled a 
_ corporation at any time, any shares of the capital stock of that corporation owned 
at that time by 
(i) the taxpayer’s child (within the meaning assigned by subsection 70(10)), 
who is under 18 years of age, or the taxpayer’s spouse, 
(ii) a trust of which the taxpayer, a person described in subparagraph (i) or a 
corporation described in subparagraph (iii), is a beneficiary, or 
(ili) a corporation controlled by the taxpayer, by a person described in sub- 
paragraph (i), by a trust described in subparagraph (ii) or by any combina- 
tion thereof 


shall be deemed to be owned at that time by the taxpayer and not by the person 
who actually owned the shares at that time; 


(e) for the purpose of paragraph (b), 
(i) a group of persons in respect of a corporation means any 2 or more per- 
sons each of whom owns shares of the capital stock of the corporation, 


(ii) a corporation that is controlled by one or more members of a particular 
group of persons in respect of that corporation shall be considered to be con- 
trolled by that group of persons, and 


(iii) a corporation may be controlled by a person or a particular group of 
persons notwithstanding that the corporation is also controlled or deemed to 
be controlled by another person or group of persons. 


Para. 84.1(2)(e) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 34, applicable to dispo- 
sitions occurring after December 20, 1991. 


Subparas. 84.1(2)(c)(i) to (iii) substituted, para. (d) added, by 1994, c. 7, Sch. II (1991, 
c. 49), subsecs. 63(2), (3), applicable to dispositions occurring after July 13, 1990. Sub- 
paras. (i) to (iii) formerly read: 

(1) the taxpayer’s spouse, 

(ii) an inter vivos trust of which the taxpayer, the spouse, a corporation described 

in subparagraph (iii) or any combination thereof is a beneficiary, or 


(iii) a corporation controlled by the taxpayer, the spouse, a trust described in 
subparagraph (ii) or any combination thereof 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-55: Amalgamation fol- 
lowed by sale of shares. 


(2.01) Rules for para. 84.1(2)(a.1) — For the purpose of para- 
graph (2)(a.1), 
(a) where at any time a corporation issues a share of its capital 
stock to a taxpayer, the taxpayer and the corporation are deemed 
not to be dealing with each other at arm’s length at that time; 


(b) where a taxpayer is deemed by paragraph 110.6(19)(a) to 
have reacquired a share, the taxpayer is deemed to have acquired 
the share at the beginning of February 23, 1994 from a person 
with whom the taxpayer was not dealing at arm’s length; and 


(c) where a share owned by a particular person, or a share sub- 
stituted for that share, has by one or more transactions or events 
between persons not dealing at arm’s length become vested in 
another person, the particular person and the other person are 
deemed at all times not to be dealing at arm’s length with each 
other whether or not the particular person and the other person 
coexisted. 

History: Subsec. 84.1(2.01) added by 1998, c. 19, subsec. 115(4), applicable to 1994 


et seq., except that para. 84.1(2.01)(c) is applicable in respect of the determination of 
the adjusted cost base of a share after June 20, 1996. 


(2.1) Idem — For the purposes of subparagraph (2)(a.1)(ii), where 
the taxpayer or an individual with whom the taxpayer did not deal 
at arm’s length (in this subsection referred to as the “transferor’’) 
disposes of a share in a taxation year and claims an amount under 
subparagraph 40(1)(a)(iii) in computing the gain for the year from 
the disposition, the amount in respect of which a deduction under 
section 110.6 was claimed in respect of the transferor’s gain from 
the disposition shall be deemed to be equal to the lesser of 


(a) the total of 


(i) the amount claimed under subparagraph 40(1)(a)(iii) by 
the transferor for the year in respect of the disposition, and 
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(ii) twice the amount deducted under section 110.6 in com- 
puting the taxable income of the transferor for the year in 
respect of the taxable capital gain from the disposition, and 


(b) twice the maximum amount that could have been deducted 
under section 110.6 in computing the taxable income of the 
transferor for the year in respect of the taxable capital gain from 
the disposition if 
(i) no amount had been claimed by the transferor under sub- 
- paragraph 40(1)(a)(iii) in computing the gain for the year 
from the disposition, and 
(ii) all amounts deducted under section 110.6 in computing 
the taxable income of the transferor for the year in respect of 
taxable capital gains from dispositions of property to which 
this subsection does not apply were deducted before deter- 
mining the maximum amount that could have been deducted 
under section 110.6 in respect of the taxable capital gain 
from the disposition, 


and, for the purposes of subparagraph (ii), '/2 of the total of all 
amounts determined under this subsection for the year in respect 
of other property disposed of before the disposition of the share 
shall be deemed to have been deducted under section 110.6 in 
computing the taxable income of the transferor for the year in 
respect of the taxable capital gain from the disposition of pro- 
perty to which this subsection does not apply, 


and, for the purposes of this subsection, where more than one share 
to which this subsection applies is disposed of in the year, each 
such share shall be deemed to have been separately disposed of in 
the order designated by the taxpayer in the taxpayer’s return of in- 
come under this Part for the year. 

History: Subsec. 84.1(2.1) amended by 2001, c. 17, s. 61, to replace references to the 
expression ““/; of’ with references to the word “twice” and to replace the reference to 
the fraction ‘“/;” with a reference to the fraction “'/2”, applicable to taxation years that 
end after February 27, 2000 except that, for a taxation year of a taxpayer that includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the references to the word “twice” shall be read as references 
to the expression “the fraction that is the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the taxpayer for the year multiplied by” and the 
reference to the fraction “!/2” shall be read as a reference to the fraction in para. 38(a), 
as amended by 2001, c. 17, that applies to the taxpayer for the year. 


Subsec. 84.1(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 62(4), applicable to 
dispositions occurring after July 13, 1990. 


(2.2) Rules for para. 84.1(2)(b) — For the purpose of paragraph 
(2)(b), 
(a) in determining whether or not a taxpayer referred to in that 
paragraph was a member of a group of fewer than 6 persons that 
controlled a corporation at any time, any shares of the capital 
stock of that corporation owned at that time by 


(i) the taxpayer’s child (as defined in subsection 70(10)), 
who is under 18 years of age, or the taxpayer’s spouse or 
common-law partner, 


(ii) a trust of which the taxpayer, a person described in sub- 
paragraph (i) or a corporation described in subparagraph (iii), 
is a beneficiary, or 
(iii) a corporation controlled by the taxpayer, by a person de- 
scribed in subparagraph (i) or (ii) or by any combination of 
those persons or trusts 
are deemed to be owned at that time by the taxpayer and not by 
the person who actually owned the shares at that time; 


(b) a group of persons in respect of a corporation means any 2 or 
more persons each of whom owns shares of the capital stock of 
the corporation; 


(c) a corporation that is controlled by one or more members of a 
particular group of persons in respect of that corporation is con- 
sidered to be controlled by that group of persons; and 


(d) a corporation may be controlled by a person or.a particular 
group of persons even though the corporation is also. controlled 
or deemed to be controlled by another person or group of 
persons. 
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Related Provisions: 256(6), (6.1) — Extended meaning of “controlled”, 


History: Subsec. 84.1(2.2) amended by 2000, c. 12, Sch: 2, s: 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 84.1(2.2) added by 1998, c. 19, subsec. 115(5), in force on June 18, 1998. 


(3) Addition to paid-up capital — In computing the paid-up 
capital at any time after May 22, 1985 in respect of any class of 
shares of the capital stock of a corporation, there shall be added an 
amount equal to the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend on 
shares of the class paid after May 22, 1985 and before that 
time by the corporation 


exceeds 


(ii) the total of such dividends that would be determined 
under subparagraph (i) if this Act were read without refer- 
ence to paragraph (1)(a), and 


(b) the. total of all amounts required by paragraph (1)(a) to be 
deducted in computing the paid-up capital in respect of that class 
of shares after May 22, 1985 and before that time. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-489R: Non-arm’s length sale of shares to a corporation. 


Selected Cases: Emory v. R:, [2010] 4 C.T.C. 2396 (TCC) (Common law principles 
overridden. by . provision; taxpayer deemed not to deal. at arm’s length with 
corporation); Desmarais v. R., [2006] 3 C.T.C. 2304 (TCC) (Abusive avoidance of s. 
84.1 by surplus stripping justified use of GAAR); Brouillette v. R., [2005] 4 C.T.C. 
2013 (TCC) (Provision not applicable where taxpayers deal at arm’s length); Olsen v. 
R., [2002] 2 C.T.C. 64 (FCA); rev’g [2000] 3 C.T.C. 2299 (TCC) (Reference to subsec. 
186(4) includes definition in 186(2)); Juliar v.. Canada (A. G.), [2001] 4 C.T.C. 45 (Ont 
CA); aff’ g [2000] 2 C.T.C. 464 (Ont SCJ); leave to'appeal to SCC refused (2001), 272 
N.R. 196 (note) (Rectification allowed where obvious that taxpayer would not have 
proceeded in manner chosen); Hickman v. R., [2000] 4 C.T.C. 2557 (TCC) (Related 
group does not deal at arm’s length; provision applied). 

Definitions [s. 84.1]: “adjusted cost base” —54, 248(1); “amount” — 248(1); 
“arm’s length” — 84.1(2)(b), (d), 84.1(2.01)(a), (c), 251(1); “child” — 70(10), 252(1); 
“class of shares” — 248(6); “common-law partner” — 248(1); “connected” — 186(4), 
(7); “control” — 84.1(2.2)(c), (d); “controlled” — 256(6), (6.1); “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1); “group” — 84.1(2.2)(a), (b); 
“individual” — 248(1); “new shares” — 84.1(1)(a); “paid-up capital” — 84.1(3), 
89(1), 248(1); “person” — 248(1); “private corporation” — 89(1), 248(1); “purchaser 
corporation” — 84.1(1); “resident in, Canada” — 94(3)(a)(viii), 250; “share” — 248(1); 
“subject corporation”, “subject shares” — 84.1(1); “substituted” — 248(5); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 


84.2 (1) Computation of paid-up capital in respect of 
particular class of shares — In computing the paid-up capital 
in respect of any particular class of shares of the capital stock of a 
corporation at any particular time after March 31, 1977, 


(a) there shall be deducted that proportion of the amount, if any, 
by which the paid-up capital in respect of all of the issued shares 
of the capital stock of the corporation on April 1, 1977, deter- 
mined without reference to this section, exceeds the greater of 


(i) the amount that the paid-up capital limit of the corporation 
would have been on March 31, 1977 if paragraph 89(1)(d) of 
the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read at that date, were read without refer- 
ence to clause 89(1)(d)(iv.1)(F) of that Act.and without refer- 
ence to all subparagraphs of paragraph 89(1)(d) of that Act 
except subparagraphs 89(1)(d)(iv.1) and (vii) of that Act, and 


(ii) the paid-up capital limit of the corporation on March 31, 
1977, 


that the paid-up capital on April 1, 1977, determined without 
reference to this section, in respect of the particular class of 
shares is of the paid-up capital on April 1, 1977, determined 
without reference to this section, in respect of all of the issued 
and outstanding shares of the capital stock of the corporation; 
and 
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(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 
(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3) or (4) to be a dividend on 


shares of the particular class paid by the corporation after 
March 31, 1977 and before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the amount required by paragraph (a) to be deducted in 
computing the paid-up capital of shares of the particular 
class. 

Related Provisions: 84.1 — Non-arm’s length sale of shares. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(2) Debt deficiency — In computing, after March 31, 1977, the 
adjusted cost base to an individual of a debt that was owing to the 
individual by a corporation on March 31, 1977, there shall be de- 
ducted the amount of any dividend that would have been deemed to 
have been received by the individual on that day if the corporation 
had paid the debt in full on that day. 


Related Provisions: 53(2)(p) — Deduction from ACB; 84.2(3) — Where debt con- 
verted to shares. 


(3) Idem — Where, after March 31, 1977 and before 1979, any 
debt referred to in subsection (2) owing by a corporation and held 
by an individual on March 31, 1977 and continuously after that date 
until conversion, is converted into shares of a particular class. of the 
capital stock of the corporation, 


(a) subsection (2) shall not apply in respect of the debt; and 


(b) in computing the paid-up capital in respect of the shares of 
the particular class at any particular time after the conversion, 


(i) there shall be deducted the amount by which the adjusted 
cost base to the taxpayer of the debt would, but for paragraph 
(a), have been reduced by virtue of subsection (2), and 


(ii) there shall be added an amount equal to the lesser of 
(A) the amount, if any, by which 


(I) the total of all amounts deemed by subsection 
84(3), (4) or (4.1) to be a dividend on shares of the 
particular class paid by the corporation after the con- 
version and before the. particular time, 


exceeds 


(II) the total that would be determined under subclause 
(I) if this Act were read without reference to subpara- 
graph (i), and 
(B) the amount required by subparagraph (i) to be de- 
ducted in computing the paid-up capital of shares of the 
particular class. 
Definitions [s. 84.2]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “class 
of shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 
248(1); “paid-up capital” — 89(1), 248(1); “share” — 248(1); “taxation year” — 249; 
“taxpayer” — 248(1). 


85. (1) Transfer of property to corporation by 
shareholders [rollover] — Where a taxpayer has, in a taxation 
year, disposed of any of the taxpayer’s property that was eligible 
property to a taxable Canadian corporation for consideration that 
includes shares of the capital stock of the corporation, if the tax- 
payer and the corporation have jointly elected in prescribed form 
and in accordance with subsection (6), the following rules apply: 


(a) [elected amount deemed to be proceeds and 
cost] — the amount that the taxpayer and the corporation have 
agreed on in their election in respect of the property shall be 
deemed to be the taxpayer’s proceeds of disposition of the pro- 
perty and the corporation’s cost of the property; 


(b) [elected amount not less than boot] — subject to para- 
graph (c), where the amount that the taxpayer and the corpora- 
tion have agreed on in their election in respect of the property is 


487 


S. 85(1)(b): 


less than the fair market value, at the time of the disposition, of | 


the consideration therefor (other than any shares of the capital 
stock of the corporation or a right to receive any such shares) 
received by the taxpayer, the amount so agreed on shall, irre- 
spective of the amount actually so agreed on by them, be 
deemed to be an amount equal to that fair market value; 


(c) [elected amount not more than FMV of property 
transferred] — where the amount that the taxpayer and the 
corporation have agreed on in their election in respect of the 
property is greater than the fair market value, at the time of the 
disposition, of the property so disposed of, the amount so agreed 
on shall, irrespective of the amount actually so agreed on, be 
deemed to be an amount equal to that fair market value; 


(c.1) [elected amount minimum — most property] — 
where the property was inventory, capital property (other than 
depreciable property of a prescribed class), a NISA Fund No. 2 
or a property: that is eligible property because of paragraph 
(1.1)(g) or (g.1), and the amount that the taxpayer and corpora- 


tion have agreed on in their election in respect of the property is 


less than the lesser of 


(i) the fair market value of the property at the time of the 
disposition, and 


(ii) the cost amount to the taxpayer of the property at the time 
of the disposition, 


the amount so agreed on shall, irrespective of the amount actu- 
ally so agreed on by them, be deemed to be an amount equal to 
the lesser of the amounts described in subparagraphs (i) and (ii); 


(c.2) [elected amount — farm inventory] — subject to 
paragraphs (b) and (c) and notwithstanding paragraph (c.1), 
where the taxpayer carries on a farming business the income 
from which is computed in accordance with the cash method and 
the property was inventory owned in connection with that busi- 
ness immediately before the particular time the property was 
disposed of to the corporation, 


(i) the amount that the taxpayer and the corporation agreed 
on in their election in respect of inventory purchased by the 
taxpayer shall be deemed to be equal to the amount deter- 
mined by the formula 


(Ax3)+p 
where 


A is the amount that would be included because of para- 
graph 28(1)(c) in computing the taxpayer’s income for the 
taxpayer’s last taxation year beginning before the particu- 
lar time if that year had ended immediately before the 
particular time, 


Bis the value (determined in accordance with subsection 
28(1.2)) to the taxpayer immediately before the particular 
time of the purchased inventory in respect of which the 
election is made, 


C is the value (determined in accordance with subsection 
28(1.2)) of all of the inventory purchased by the taxpayer 
that was owned by the taxpayer in connection with that 
business immediately before the particular time, and 


D is such additional amount as the taxpayer and the corpora- 
tion designate in respect of the property, 


(ii) for the purpose of subparagraph 28(1)(a)(i), the disposi- 
tion of the property and the receipt of proceeds of disposition 
therefor shall be deemed to have occurred at the particular 
time and in the course of carrying on the business, and 


(iii) where the property is owned by the corporation in con- 
nection with a farming business and the income from that 
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business is computed in accordance with ci cash method, 
for the. purposes of section 28, : 
(A) an amount equal to the cost to the corporation of the 
property shall be deemed to have been paid by the corpo- 
ration, and 
(B) the corporation shall be deemed to have purchased tie 
property for an amount equal to that cost, o} 


at the particular time and in the course of carrying on that 

business; } 
(d) [elected amount minimum — eligible capital pro- 
perty] — where the property was eligible capital property in re- 
spect of a business of the taxpayer and the amount that, but for 
this paragraph, would be the proceeds of disposition of the pro- 
perty is less than the least of : 

(i) “4 of the taxpayer’s cumulative eligible capital in respect 

of the business immediately before the disposition, 


(ii) the cost to the taxpayer of the property, and 


(iii) the fair market value of the property at the time of the 
disposition, 
the amount agreed on by the taxpayer and the corporation in 
their election in respect of the property shall, irrespective of the 
amount actually so agreed on by them, be deemed to be the least 
of the amounts described in subparagraphs (i) to (iii); 
(d.1) [eligible capital property] — for the purpose of deter- 
mining after the time of the disposition the amount to be in- 
cluded under paragraph 14(1)(b) in computing the corporation’s 
income, there shall be added to the amount otherwise deter- 


_ mined for Q in the definition “cumulative eligible capital”. in 


subsection 14(5) the amount determined by the formula 
Bi 
Ax=]- Oo 
C 2(D — E) 


where 


A is the amount, if any, determined for Q in that definition in 
respect of the taxpayer’s business immediately before the 
time of the disposition, 


B is the fair market value immediately before that time of the 
eligible capital property disposed of to the corporation by the 
taxpayer, 

C is the fair market value immediately before that time of all 
eligible capital property of the taxpayer in respect of the 
business, 


D is the amount, if any, that would be included under subsec- 
tion 14(1) in computing the taxpayer’s income as a result of 
the disposition if the values determined for C and Din para- 
graph 14(1)(b) were zero, and 

E is the amount, if any, that would be included under subsec- 
tion 14(1) in computing the taxpayer’s income as a result of 
the disposition if the value determined for D in paragraph 
ok were Zero; 
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graph (d.11) in respect | f the disposition is to be deducted 


ae each 0 the amounts otherwise determined _ 
raph 14(1)(a)Gi), and 
escription of B in paragraph 14(1)(b); 


n 2 : The July 16, 2010 draft legislation (Part 1 — technical), Ss 220), 
dd paras. -85(1yd. 11) and (d. 12), applica ble in respect of the disposition of an 
ital a taxpayer toa corporation unless _ 


7 aa the dispositio by 1e taxpayer occurred before: December 2h 2002; and : 


the corporation disposed of the eligible capital | property, before June 7, 2007 _ 
and in a taxation. year of the _ corporation ending after February 27, 2000, to a 
person with whom the corporation was pokes at arn’ 8 length at the time of Soe D 
isposition by the corporation. - ( 


nical Notes (July 2010): Subsection 85(1) provid a tax deferral for the 
transfer of various types of property by a taxpayer to a taxable Canadian corporation 
for consideration that includes shares of the corporation’s capital stock. In general, 
tax deferral may be achieved if the taxpayer and the corporation jointly elect that the © 
proceeds of | ‘disposition of the taxpayer and the eligible capital expenditure of, or cost 
to, the: coporation are deemed to be less than the fair market yee of the = 


Barauraph B5(1N(. 1) iy i for the. corporation shot ites acquired an eligi. 
ble capital Property (ECP), the gain that would be included i in income under para- 
14d, \(b) on a subsequent disposition of the property. Paragraph 85(1)(d. 1) ad- 
justs the gain, in order to take into account the 1988 change of the rate of income 
inclusion and expenditure deductibility from '/z to 4, by adjusting the calculation of 
variable Q in the definition “cumulative eligible capital” i in subsection 14(5). Varia- 
ble Q generally represents, for the period prior to the taxpayer ’s “adjustment time”, 
fference between ECP deductions claimed under paragraph 20(1)(b) and the 
total of recapture and gains from prior dispositions of eligible capital property by the _ 
taxpayer. Paragraph 85(1)(d.1) adjusts variable Q only f for the purposes of calculating 
the amount to be included i in a corporation’ s income under paragraph 1M)@), but 


ance for other purposes, such as the claiming of ECP denictone, ‘Specifically, the 
one 8 of = Q bods the value of variables A, ‘Band Ci in the formula in 


85(1)(d. 1) is guendea concurrently with S addition of new es 

1). New paragraph 85(1)(d.11) generally applies to ensure that an amount 
that ‘would. have been recaptured ECP deductions to the taxpayer under subsection 
14), if the taxpayer had disposed of the eligible capital property for an amount 
greate han the t taxpayer’ s cumulative eligible capital at the time of the disposition, 

is sub ct to recapture in the hands of the corporation upon a subsequent s sale of the _ 
property. This result is achieved by adding an allocation of the potential recapture to 
the taxpayer (i.e., variable F of the taxpayer) simultaneously to the corporation’s eli- 
gible capital expenditures and aggregate ECP deductions (ie., variables A and Fre- | 
spectively i in the definition “cumulative eligible capital” of the. corporation). This ad- 
justment applies only for the purpose of calculating the amount to be included in 
income of the corporation under subsection 14(1) upon the subsequent disposition of 
eligible capital property. In this regard, variable F of the taxpayer is determined at the 
beginning of the taxpayer’s following taxation year if the taxpayer's taxation year 
that included the transfer had ended immediately after the disposition time, deter- 
mined without reference to new paragraph (d.12). Variable F of the taxpayer is ap- 
portioned | to the corporation, by means of the quotient B/C in paragraph 85(1)(d.11), 
in the same proportion as the fair market value of the property transferred is to the 
fair market values of all such property transferred before that transfer and the fair 
market value of the total agile oe popeny of the brpaye: oS before 
the transfer. 


Because new pace 85(1)(d. 11) now om acue Aatiable F of the corpora- 
tion, paragraph 85). 1) is amended to add 1/2 of the taxpayer's variable Q amount _ 
directly to the corporation’ 8 variable C amount in paragraph 14(1)(b), rather than 
adjusting variable Q of the corporation (and thus variable F as well). The quotient 
B/C in paragraph 85(1)(d.1) provides that this adjustment to the corporation is in the 
same proportion as the fair market value of the property transferred at a particular 
time is to the total of the fair market values of all such property transferred before 
that transfer and the fair market. value of the total ene: rns Peney of the 
taxpayer immediately efore the transfer. 


New variables, 2 and G of paragraph 85(1)(d.1) ee that the eh Apa under 
this paragraph, and. similar earlier adjustments to the taxpayer. under paragraph 
88(1)(Cc. 1), are not lost « ona subsequent rollover. 


New paragraph 85(1)(d. 12) is added, concurrently with new ; paragraph as(1\(d. 11), 
to ensure that a subsequent disposition of other ECP by the taxpayer does not result 
in recapture of depreciation under paragraph 14(1)(a) when the resulting gain from 
that disposition should have. been taxed at a lower rate under paragraph 14(1)(b). 
This could happen, for instance, if the taxpayer were to defer all of the recapture to 
the. ‘corporation, such that the taxpayer’s cumulative eligible capital balance at the 
end of the taxation year that includes the rollover is nil. In this case, if in the next 
taxation year the taxpayer were to make another disposition of ECP, paragraph 
85(1)(d.1 12) would reduce to nil the amounts that would be determined for the tax- 
payer by subparagraph 14(1)(a) and variable B of paragraph 14(1)(b). 
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423 of 4s cumulative ees poe balance of $1. 52, 543, 


The balance is calcu- 
lated as follows: : 


Eligible capital expenditure — “$3004 000. 
Rate applicable in 1984 _ 50% 
7 ; ; : ‘ 150,000. 

_ Depreciation before 1988 <40,650> 
Cumulative eligible capital at adjustment time 109,350 
“C” amount: 3/2 of 109,350 of 64,025 


“D” amount: depreciation before 1988 : ~ 40,650 


Wee amount: depreciation after 1987 <11,482> 
<Q” amount: depreciation before 1988 _ — <40,650> 
$152,543 


Cumulative eligible capital of Mr. X 


Upon the subsequent sale of the property by the corporation for actual proceeds 
of disposition of $500,000, the amount included in the corporation’s income 
under subsection 14(1) is calculated as follows: 


Agreed amount of eligible capital expenditure (4/3 of 


$152,543) $203,391 
Eligible capital expenditure rate 75% 
“A” amount in cumulative eligible capital balance of 

corporation : 152,543 
14(1)(a) calculation for corporation: 

Proceeds $500,000 

Rate applicable i. 75% 

“E” amount in cumulative eligible capital 

balance of corporation 375,000 

Excess : 222,457 

“F” for corporation: bumped by 

85(1)(d.11) ($40,650 + $11,482) 52,132 

14(1)(a) income: lesser of “F” and excess $52,132 
14(1)(b) calculation for corporation: 

Excess (as above) $222,457 

Less: “B” amount: amount “F”, as bumped by 

85(1)(d.11) <52,132> 

“C” amount: '/, of “Q” (above), as bumped by 

85(1)(d.1) <20,325> 

Net 150,000 
Multiply by 2/3 2/3 

14(1)(b) income $100,000 
Total 14(1) income inclusion to corporation $152,132 


(e) [elected amount minimum— depreciable pro- 
perty] — where the property was depreciable property of a pre- 
scribed class of the taxpayer and the amount that, but for this 
paragraph, would be the proceeds of disposition thereof is less 
than the least of 


(i) the undepreciated capital cost to the taxpayer of all pro- 
perty of that class immediately before the disposition, 


(ii) the cost to the taxpayer of the property, and 
(iii) the fair market value of the property at the time of the 
disposition, 
the amount agreed on by the taxpayer and the corporation in 
their election in respect of the property shall, irrespective of the 
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amount actually so agreed on by them, be deemed to be the least 
of the amounts described in subparagraphs (i) to (iii); 


(e.1) [order of dispositions] — where two or more proper- 
ties, each of which is a property described in paragraph (d) or 
each of which is a property described in paragraph (e), are dis- 
posed of at the same time, paragraph (d) or (e), as the case may 
be, applies as if each property so disposed of had been separ- 
ately disposed of in the order designated by the taxpayer before 
the time referred to in subsection (6) for the filing of an election 
in respect of those properties or, if the taxpayer does not so des- 
ignate any such order, in the order designated by the Minister; 


(e.2) [where excess is benefit to related person] — 
where the fair market value of the property immediately before 
the disposition exceeds the greater of 


(i) the fair market value, immediately after the disposition, of 
the consideration received by the taxpayer for the property 
disposed of by the taxpayer, and 


(ii) the amount that the taxpayer and the corporation have 
agreed on in their election in respect of the property, deter- 
mined without reference to this paragraph, 


and it is reasonable to regard any part of the excess as a benefit 
that the taxpayer desired to have conferred on a person related to 
the taxpayer (other than a corporation that was a wholly owned 
corporation of the taxpayer immediately after the disposition), 
the amount that the taxpayer and the corporation agreed on in 
their election in respect of the property shall, regardless of the 
amount actually so agreed on by them, be deemed (except for 
the purposes of paragraphs (g) and (h)) to be an amount equal to 
the total of the amount referred to in subparagraph (ii) and that 
part of the excess; 


(e.3) [conflict between deeming rules and para. (b)] — 
where, under any of paragraphs (c.1), (d) and (e), the amount 
that the taxpayer and the corporation have agreed on in their 
election in respect of the property (in this paragraph referred to 
as “the elected amount’’) would be deemed to be an amount that 
is greater or less than the amount that would be deemed, subject 
to paragraph (c), to be the elected amount under paragraph (b), 
the elected amount shall be deemed to be the greater of 


(i) the amount deemed by paragraph (c.1), (d) or (e), as the 
case may be, to be the elected amount, and 


(ii) the amount deemed by paragraph (b) to be the elected 
amount; 


(e.4) [transfer of automobile costing over $30,000] — 
where 


(i) the property is depreciable property of a prescribed class 
of the taxpayer and is a passenger vehicle the cost to the tax- 
payer of which was more than $20,000 or such other amount 
as may be prescribed, and 


(ii) the taxpayer and the corporation do not deal at arm’s 
length, 


the amount that the taxpayer and the corporation have agreed on 
in their election in respect of the property shall be deemed to be 
an amount equal to the undepreciated capital cost to the taxpayer 
of the class immediately before the disposition, except that, for 
the purposes of subsection 6(2), the cost to the corporation of the 
vehicle shall be deemed to be an amount equal to its fair market 
value immediately before the disposition; 


(f) [deemed cost of boot] — the cost to the taxpayer of any 
particular property (other than shares of the capital stock of the 
corporation or a right to receive any such shares) received by the 
taxpayer as consideration for the disposition shall be deemed to 
be an amount equal to the lesser of 


(i) the fair market value of the particular property at the time 
of the disposition, and 
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(ii) that proportion of the fair market value, at'the time of the 
disposition, of the property disposed of by the taxpayer to the 
corporation that 


(A) the amount determined under subparagraph (i) 

is of 
(B) the fair market value, at the time of the disposition, of 
all properties (other than shares of the capital stock of the 


corporation or a right to receive any such shares) received 
by the taxpayer as consideration for the disposition; 


(g) [deemed cost of preferred shares] — the cost to the 
taxpayer of any preferred shares of any class of the capital stock 
of the corporation receivable by the taxpayer as consideration 
for the disposition shall be deemed to be the lesser of the fair 
market value ‘of those shares immediately after the disposition 
and that proportion of the amount, if any, by which the proceeds 
of the disposition exceed the fair market value of the considera- 
tion (other than shares of the capital stock of the corporation or a 
right to receive any such shares) received by the taxpayer for the 
disposition, that 


(i) the fair market value, immediately. after the pare of 

those preferred shares of that class, 
is of 

(ii) the fair market value, immediately after the disposition, 

of all preferred shares of the capital stock of the corporation 

receivable by the taxpayer as consideration for the 

disposition; 
(h) [deemed cost of common shares] — the cost to the 
taxpayer of any common shares of any class of the capital stock 
of the corporation receivable by the taxpayer as consideration 
for the disposition shall be deemed to be that proportion of the 
amount, if any, by which the proceeds of the disposition exceed 
the total of the fair market value, at the time of the disposition, 
of the consideration (other than shares of the capital stock.of the 
corporation or a right to receive any such shares) received by the 
taxpayer for the disposition and the cost to the taxpayer of all 
preferred shares of the capital stock of the corporation ‘receiva- 
ble by the taxpayer as consideration for the disposition, that 


(i) the fair market value, immediately. after the disposition, of 
those common shares of that class, 


is of 
(ii) the fair market value, immediately after the disposition, 
of all common shares of the capital stock of the corporation 


receivable by the taxpayer as consideration for the, disposi- 
tion; and 


(i) [transfer of taxable Canadian property] — where the 
property so disposed of is taxable Canadian property of the tax- 
payer, all of the shares of the capital stock of the Canadian cor- 
poration received by the taxpayer as consideration for the pro- 
perty are deemed to be, at any time that is within 60 months 
after the disposition, taxable Canadian property of the taxpayer. 


Related Provisions: 12.5(7), 138(23), 142.51(9) — Financial institutions and insur- 
ers — transitional rules for accounting changes; 13(7)(e) — Deemed maximum capital 
cost on non-arm’s length transfer; 13(7)(g), (h) — Maximum capital cost of passenger 
vehicles; 13(21.2)(d) — No election allowed on certain transfers of depreciable pro- 
perty where UCC exceeds fair market value; 40(3.3), (3.4) — Limitation on loss where 
share acquired by affiliated person; 44.1(6), (7) — Small business investment rollover 
on exchange of shares; 51(4) — Application of 85(1) to exchange of convertible pro- 
perty; 53(4) — Effect on ACB of share, partnership interest or trust interest; 54.2 — 
Certain shares deemed to be capital property; 55(1) — “Permitted redemption” for but- 
terfly purposes; 55(3.1)(b) — Rules where foreign vendor’s capital gain exempted by 
treaty; 69(11) — Where corporation later sells transferred property and. shelters gain; 
85(1.1) — “Eligible property”; 85(2) — Rollover of property to corporation from part- 
nership; 85(5) — Rules on transfers of depreciable. property; 85(6) — Time for elec- 
tion; 86(3)(a) — 85(1) takes precedence over s. 86; 97(2)(a) — Rollover of property to 
a partnership; 107(2)(d.1)Gii), 107.4(3)(f) — Deemed taxable Canadian property re- 
tains status when rolled out of trust or into trust; 138(11.5) — Transfer of insurance 
business by non-resident insurer; 139.1(4)(c) —No election allowed re ownership 
rights on demutualization of insurer; 142.5(9) — Transitional rule — mark-to-market 
property acquired by financial institution on rollover; 142.7(3) — Application on con- 
version of foreign bank affiliate to branch; 248(25.1) — Deemed taxable Canadian pro- 
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perty retains status through trust-to-trust transfer; 248(37)(f) — Rule limiting value of 
donated property does not apply to certain 85(1) rollovers; 256(7)(c), (d) — Whether 
control of corporation acquired on rollover; 257 — Formula cannot calculate to less 
than zero; Reg. 5301(8) — Effect of transfer on instalment base of transferee; Canada- 
U.S. Tax Treaty:Art. XIII:8 — Deferral of tax for U.S. resident transferor. 


History: Para. 85(1)(i) amended by 2010, c. 12, s. 6, to substitute “are deemed to be, at 
any time that'is within 60 months after the disposition, taxable” for “shall be deemed to 
be taxable”, applicable in determining after March 4, 2010! whether a property is taxa- 
ble Canadian property of a taxpayer. 


The descriptions of D and E in para. 85(1)(d.1) amended by 2001, ¢: 17, subsec. 62(1), 
applicable in respect of taxation years that end after February 27, 2000. The descrip- 
tions formerly read: 


Dis the amount, if any, that would be included under subsection 14(1) in com- 
puting the taxpayer’s income asa result of the disposition if 


(i) the amounts determined for C and D in subparagraph 14(1)(a)(v) 
were zero, and 


(ii) paragraph 14(1)(b) were read as follows: 


“(b) in any other case, the excess shall be included in computing 
the taxpayer’s income from that business for that year.”, and 


E is the amount, if any, that would be included under subsection 14(1) in com- 
puting the taxpayer’s income as a result of the disposition if the amount de- 
termined for D in subparagraph 14(1)(a)(v) were-zero; © 


The opening words of para..85(1)(c.1) amended by, 1995, c. 21, subsec. 53(1), applica- 
ble to dispositions occurring after February 22, 1994. The opening words of para. (c.1) 
formerly read: 


(c.1) where the property of the taxpayer was inventory, capital property (other 
than depreciable property: of a prescribed class),’a NISA Fund No. 2 or a pro- 
perty (other than capital property or an inventory) of the taxpayer that is a ’secur- 
ity or debt obligation used in the year in, or held in the year in'the course of, 
carrying on the business of insurance or lending money, and the amount that the 

"taxpayer and corporation have agreed on in their election in respect of the pro- 
perty is less than the lesser of 


Para. 85(1)(d.1) amended by 1995, c. 3, s. 22, applicable to dispositions of property in 
respect of a business that occur in a fiscal period of the businéss that ends after Febru- 
ary 22, 1994 otherwise than because of an election under subsec. 25(1). Para. (d.1) 
formerly read: 


(d.1) for the purpose of determining after the time of the;disposition the amount 

to be included under paragraph 14(1)(b) in computing the corporation’s income, 

there shall be added to the amount otherwise determined for Q in the definition 

“cumulative eligible capital” in subsection 14(5) the amount determined by the 
formula 


B 
(ax2)-a10+-€+0) 


where 


A is the amount, if any, determined for Q in that definition in respect of the 
taxpayer’s business immediately before the time of the disposition, 


B is the fair market value immediately before that time of the eligible capital 
property disposed of to the corporation by the taxpayer, 


Cis the fair market value immediately before that time of all eligible capital 
property of the' taxpayer in respect of the business, 


D is the amount, if any, that would be included under subsection 14(1) in com- 
puting the taxpayer’s income as a result of the disposition if paragraph 
14(1)(b) were read as follows: 


“(b) in any other case, the excess shall be included in computing the 
taxpayer’s income from that business for that year.”, 


Eis the amount, if any, that would be deemed under subsection 14(1) to bea 
taxable*capital gain of the taxpayer as a result of the disposition if clause 
14(1)(a)(v)(B), were read as follows: 


(B) zero” 


F is the amount, if any, included under subsection 14(1) in computing the tax- 
payer’s income as.a result of the disposition, and 


G_ is the amount, if any, deemed under subsection 14(1) to be a taxable capital 
gain of the taxpayer as.a.result of the disposition; 


Para. 85(1)(d.1) substituted by 1994, c. 21, subsec. 36(1), applicable to the disposition 
of property to a corporation occurring after the beginning of its first taxation year that 
begins after June 1988. That ‘para. formerly read: 


(d.1) for the purpose of determining after the time of the disposition the amount 
to be included under paragraph 14(1)(b) in computing the corporation’s income, 
there shall be added to the amount otherwise determined for Q in the definition 
“cumulative eligible capital” in subsection 14(5) the amount determined by the 
‘formula 


S. 85(1) 


where 


A is the amount, if any, determined for Q in that definition in respect of the 
taxpayer’s business immediately before the time of the disposition, 


B is the fair market value immediately before that time of the eligible capital 
property disposed of to the corporation by the taxpayer, and 


Cis the fair market value immediately before that, time of all eligible capital ) 
property of the taxpayer in respect of the business; 


That portion of para. 85(1)(c.1) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 35(1), to substitute “where the property of the taxpayer” for 
“where the property” and to add reference to “a NISA Fund No. 2”, applicable to dis- 
positions occurring after 1990. 


Para. 85(1)(d.1) added by 1994, c. 7, Sch. VIII (1993, .c. 24), subsec. 35(2), applicable 
to the disposition of property to a corporation occurring after the beginning of its first 
taxation year beginning after June 1988. 


Para. 85(1)(c.2) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 64(1), applicable to 
dispositions occurring after July 13, 1990. 


That portion of para. 85(1)(e.2) following subpara. (ii) amended by 1994, c. 7, Sch. II 
(1991, c, 49), subsec. 64(2), to add “(other than the corporation, where all of its issued 
shares, except directors’ qualifying shares, are owned by the taxpayer immediately 
before the disposition),” applicable to dispositions occurring after June 1988. 


Selected Cases [subsec. 85(1)]: Canadian Winesecrets Inc. v. R., [2012] 1 C.T.C. 
2193 (TCC) (Deemed dividend where no goodwill transferred to corporation by non- 
resident shareholder); Stone’s Jewellery Ltd. v. Arora, [2010] 2 C.T.C. 139 (Alta QB) 
(Rectification granted where rollover had been intended); Bugera, [2003] 3 C.T.C. 256 
(FCTD) (Late-filed elections not allowed; Minister’s discretion to refuse upheld where 
retroactive tax planning involved); Juliar v. Canada (A. G.), {2001} 4 C.T.C. 45 (Ont 
CA); aff’ g [2000] 2 C.T.C. 464 (Ont SCJ); leave to appeal to SCC refused (2001), 272 
N.R. 196 (note) (Rectification allowed where obvious that taxpayer would not have 
proceeded in manner chosen); Barnabe Estate v. MNR, [1999]-4 C.T.C. 5 (FCA); rev’ g 
[1998] 3 C.T.C. 2201 (TCC) (Executors capable of making election); Shepp v. R., 
[1999] 1 C.T.C. 2889 (TCC) (No transfer of value between classes of shares upon 
reorganization); Dale v. R., [1997] 2 C.T.C. 286 (FCA) (Retroactive court approval of 
share issue was binding on Minister); Deconinck v. R., [1990] 2 C.T.C. 464 (FCA) 
(Particulars provided in statement of claim on appeal too late to cause finding of erro- 
neous assessment based on vague election form). 


Regulations: 7307(1) (prescribed amount for 85(1)(e.4)(i)). 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: IT-169: Price adjustment clauses; IT-188R: Sale of ac- 
counts receivable; IT-217R: Depreciable property owned on December 31, 1971 
(archived); IT-243R4: Dividend refund to private corporations; IT-291R3: Transfer of 
property to a corporation under subsection 85(1); IT-427R: Livestock of farmers; IT- 
433R: Farming or fishing — use of cash method; IT-457R: Election by professionals to 
exclude work in progress from income; IT-489R: Non-arm’s length sale of shares to a 
corporation; IT-521R: Motor vehicle expenses claimed by self-employed individuals; 
IT-522R: Vehicle, travel and sales expenses of employees. 


Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85; 
88-2, paras. 9, 10, 13, 14, 22: General anti-avoidance rule — section 245 of the Income 
Tax Act, 88-2 Supplement, paras. 3, 8: General anti-avoidance rule — section 245 of 
the Income Tax Act, 89-3: Policy statement on business equity valuations. 


1.T. Technical News: 3 (section 85 — Dale case); 7 (rollovers of capital property — 
Mara Properties), 10 (1997 limits for automobiles (for 85(1)(e.4)(i)). 


Advance Tax Rulings: ATR-6: Vendor reacquires business assets following default 
by purchaser; ATR-7: Amalgamation involving losses and control; ATR-19: Earned 
depletion base and cumulative Canadian development expense; ATR-25: Estate freeze; 
ATR-27: Exchange and acquisition of interests in capital properties through rollovers 
and winding-up (“butterfly”); ATR-28: Redemption of capital stock of family farm cor- 
poration; ATR-32: Rollover of fixed assets from Opco into Holdco;'ATR-35: Partition- 
ing of assets to get specific ownership — “butterfly”; ATR-36: Estate freeze; ATR-42: 
Transfer of shares; ATR-55: Amalgamation followed by sale of shares; ATR-57: 
Transfer of property for estate planning purposes; ATR-58: Divisive reorganization; 
ATR-70: Distribution of taxable Canadian property by a trust to a non-resident. 


Forms: T2 SCH 44: Non-arm’s length transactions; T2057: Election on disposition of 
property by a taxpayer to a taxable Canadian corporation. 
(1.1) Definition of “eligible property” — 
subsection (1), “eligible property” means 


For the purposes of 


(a) a capital property (other than real property, or an interest in 
or an option in respect of real property, owned by a non-resident 
person); , 


(b) a capital property that is real property, or an interest in or an 
option in respect of real property, owned by a non-resident in- 
surer where that property and the property received as consider- 
ation for that property are designated insurance property for the 
year; 


Income Tax Act, Part I, Division B 


(c) a Canadian resource property; 
(d) a foreign resource property; 
(e) an eligible capital property; 


(f) an inventory (other than real property, an interest in real pro- 
Day, or an epuon in ee of real inal 


() a property that is a security or debt obligation used by the 
taxpayer in the year in, or held by it in the year in the course of, 
carrying on the business of insurance or lending money, other 
than 


(i) a capital property, 

(ii) inventory, or 

(ili) where the taxpayer is a financial institution in the year, a 
mark-to-market property for the year; 


(g.1) where the taxpayer is a financial institution in the year, a 
specified debt obligation (other than a mark-to-market property 
of the taxpayer for the year); 


(h) a capital property that is real property, an interest in real pro- 
perty or an option in respect of real property, owned by a non- 
resident person (other than a non-resident insurer) and ‘used in 
the year in a acbusingss carried on in si Cantada by that sia or 


(i) a NISA Fund No. 2, if that property is owned by an 
individual. 


Related Provisions: 85(1.11) — Exception — foreign resource property or interest 
in FIE; 85(1.2) — Limitation on 85(1.1)(h); 248(4) — Interest in real property includes 
a leasehold interest but not a security interest; 248(4.1) — Meaning of “real Tight in an 
immovable”. ; 


History: Para. 85(1.1)(i) amended to add “, if that property is owned by an individual” 
by 2007, c, 35, s. 22, applicable to the balance in a NISA Fund No. 2 to the extent that 
that blance consists of contributions made to the fund, and amounts earned on those 
contributions, in 2008 et seq. 
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Para, 85(1.1)(b) amended by 1997, c..25, s. 17, applicable to dispositions that,occur in 
an insurer’s 1997 or, subsequent taxation year. Para. (b) formerly read: 


__.(b) a capital property that is real property, or an interest in or an option in respect 
of real property, owned by a non-resident insurer where that property and the 
property received as consideration for that property are property used by it in the 
year in, or held by it in the year in the course of (within the meaning assigned by 

‘subsection 138(12)), carrying on an’ insurance business in Canada; 

Para. 85(1.1)(g) amended, and para. (g.1) added, by 1995, c. 21, subsecs. 53(2), (3); 
para. (g) applicable to dispositions occurring in taxation years that begin after October 
1994, and para. (g.1) applicable to dispositions occurring after February 22, 1994. Para. 
(g) formerly read: 

(g) a property (other than a capital property or an inventory) that is a security or 

debt obligation used by the taxpayer in the year in, or held by it in the year in the 

course of, carrying on the business of i insurance or lending money, 


Para. 85(1.1)(f) amended by 1994, c. 7, Sch. VIL (1993, .¢. 24), subsec. 35(3), applica- 
ble to dispositions occurring after December 20, 1991. Para. (f) formerly read: 
(f) an inventory (other than real property); 
Para. 85(1.1)(i) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 35(4), applicable 
to dispositions occurring after 1990. 
Para. 85(1.1)(h) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 64(3), applicable to 
(a) dispositions occurring after 1989, and 


(b) dispositions occurring after 1984 where the taxpayer is a resident of a country 
with which Canada has a tax treaty and a provision of that, treaty that was pre- 
scribed for the purposes of section 115.1 of the Act was effective at the time the 
disposition occurred: 


Interpretation Bulletins: IT-291R3: Transfer of property toa corporation under 
subsection 85(1). : 


(1.11) Exception — Notwithstanding subsection (1.1), a foreign 
resource property, or an interest in a partnership that derives all or 
part of its value from one or more foreign resource properties, is not 
an eligible property of a taxpayer in respect of a disposition by the 
taxpayer to a corporation where 


(a) the taxpayer and the corporation do not deal with each other 
at arm’s length; and 


(b) it is reasonable to conclude that one of the purposes of. the 

_disposition, or a series of transactions or events of which the dis- 
position is a part, is to increase the extent to which any person 
may claim a deduction under section 126. 


Related Provisions: 251(1) — Arm’s length. 


History: Subsec. 85(1.11) added by 2001,,c. 17, subsec. 62(2), applicable to disposi- 
tions that occur after December 21, 2000 other than a disposition by a taxpayer that 
occurs pursuant to an agreement in writing made by the taxpayer on or before that date. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(1.2) Application of subsec. (1) [to non-resident vendor] — 
Subsection (1). does. not apply to a disposition. by .a.taxpayer to a 
corporation of a property referred to in paragraph (1.1)(h). unless 


(a). immediately. after..the disposition, the, corporation is con- 
trolled. by the taxpayer, a person or persons. related (otherwise 
than because of a right referred to in paragraph 251(5)(b)) to the 
taxpayer or the taxpayer and a person or persons so related to the 
taxpayer; 


(b) the disposition is part of a transaction or series of transac- 

tions in which all or substantially all of the property used in the 

business referred to,in paragraph. (1. ney’ is cinerea of by the 
, taxpayer to the corporation; and 


(c) the disposition is ‘not part of a series of transactions that re- 
sult in control of the corporation being acquired by a’person or 
group of persons after the time that. is immediately after the 
disposition. 


Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 256(6)—-(9) — Whether control acquired. 


History: Subsec, 85(1.2) added by 1994, c. 7, Sch. II (1991, c. 42): subsec. 64(4), 
applicable to 


(a) dispositions occurring after 1989, and 


(b) dispositions occurring after 1984 where the taxpayer is a resident of a country 
with which Canada has a tax treaty and a provision of that treaty that was pre- 
scribed for'the purposes of section 115.1 of the said Act ‘was effective at the time 
the disposition occurred, 


S.85(2) 


Interpretation Bulletins: IT-291R3: Transfer of propetty to a corporation’ under 
subsection 85(1). 


(1.3) Meaning of “wholly owned corporation” — For the pur- 
poses of this subsection and paragraph (1)(e.2), “wholly owned cor- 
poration” of a taxpayer means a ‘corporation all the issued and out- 
standing shares of the capital stock of which (except directors’ 
qualifying shares) belong to 


(a) the taxpayer; 

(b) a corporation that is a wholly owned corporation of the tax- 
payer; or 

(c) any combination of persons described in paragraph (a) or (b). 


History: Subsec: '85(1.3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 64(4), 
applicable to dispositions occurring after June 1988. 


Interpretation Bulletins: IT- 291R3: Transfer of property to a Corporation under 
subsection 85(1). 


(1.4) Definitions — For the purpose of subsection (1.1), “financial 
institution’, “mark-to-market property” and “specified debt obliga- 
tion” have the meanings assigned by subsection 142.2(1). 


History: Subsec. 85(1.4) added by 1995, c..21, subsec. 53(4), applicable. to. disposi- 
tions occurring after February 22, 1994. 


(2) Transfer of property to corpdiation from ‘partner- 
ship — Where 


(a) a partnership has disposed, to a taxable Canadian corporation 
for consideration that includes shares of the corporation’s capital 
stock, of any partnership property that was 


(i) a capital property (other than real property, or, an, interest 
in or an.option in respect of real property, where. the partner- 
ship was not a Canadian partnership at the time.,of the 
“epasitlon), 


Proposed Amendment — -85(2)(a)(i) 


(ii) a property described in any of aa Wai (1.1)(e) to (H, 
or 


(11) a property that would be described in paragraph, (1.1)(g) 
or (g.1) if the references in those paragraphs to “taxpayer” 
were read as “partnership”, and 


(b). the corporation and all the members of the partnership have 
jointly so elected, in prescribed form and within the time re- 
ferred to in subsection (6), 


paragraphs (1)(a) to (i) are applicable, with such modifications as 
the circumstances require, in respect of the: disposition as if the part- 
nership were a taxpayer resident in Canada' who. had disposed of the 
property to the corporation. 


Related Provisions: 13(21.2)(d) — No election allowed on certain transfers of de- 
preciable property where UCC exceeds fair market value; 40(3.3), (3.4) — Limitation 
on loss where share acquired by affiliated person; 51(4) — Application of 85(2) to ex- 
change of convertible property; 54.2 — Certain shares deemed to be capital property; 
69(11)— Where corporation later sells transferred property and shelters: gain; 85(3) — 
Where partnership wound up;, 85(5)— Rules on. transfers of depreciable property; 
85(6) — Time for election; 86(3)(a) — Section 86 does not apply where 85(2) applies; 
139.1(4)(c) — No election allowed re ownership rights on demutualization of insurer; 
248(4) — Interest in real property; 248(4.1) — Meaning of “real right in an immov- 
able”; 248(37)(f) — Rule limiting value of donated property does not apply to certain 
85(2) rollovers; Reg. 5301(8) — Effect of transfer on instalment base of transferee, 
Canada-U.S. Tax Treaty:Art. XIII:8 — Deferral of tax for U.S. resident transferor. 
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History: The portion of subsec. 85(2) before para. (b) amended by 1998, c. 19, subsec. 
116(1), applicable to dispositions that occur after June 20, 1996. That portion formerly 
read: 


(2) Where, after May 6, 1974, 


(a) a partnership has disposed of any partnership property that was a capital 
property (other than real property, or an interest in or an option in respect of 
real property, owned by a partnership that was not a Canadian partnership at 
the time of the disposition), a Canadian resource property, a foreign resource 
property, an eligible capital property, an inventory (other than real property) 
or a property (other than a capital property or an inventory) that is a security 
or debt obligation used by it in the year in, or held by it in the year in the 
course of, carrying on the business of insurance or lending money to a taxa- 
ble Canadian corporation for consideration that includes shares of the capital 
stock of the corporation, and 


I.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: IT-217R: Depreciable property owned on December 31, 


1971 (archived); IT-378R: Winding-up of a partnership; IT-457R: Election by profes- 
sionals to exclude work in progress from income. 


Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85. 


Forms: T2 SCH 44: Non-arm’s length transactions; T2058: Election on disposition of 
property by a partnership to a taxable Canadian corporation. 


(2.1) Computing paid-up capital — Where subsection (1) or (2) 
applies to a disposition of property (other than a disposition of pro- 
perty to which section 84.1 or 212.1 applies) to a corporation by a 
person or partnership (in this subsection referred to as the 
“taxpayer’), 


(a) in computing the paid-up capital in respect of any particular 
class of shares of the capital stock of the corporation at the time 
of, and at any time after, the issue of shares of the capital stock 
of the corporation in consideration for the disposition of the pro- 
perty, there shall be deducted an amount determined by the 
formula 


Cc 
BZ 


where 


A is the increase, if any, determined without reference to this 
section as it applies to the disposition of the property, in the 
paid-up capital in respect of all the shares of the capital stock 
of the corporation as a result of the acquisition by the corpo- 
ration of the property, 


B is the amount, if any, by which the corporation’s cost of the 
property, immediately after the acquisition, determined under 
subsection (1) or (2), as the case may be, exceeds the fair 
market value, immediately after the acquisition, of any con- 
sideration (other than shares of the capital stock of the corpo- 
ration) received by the taxpayer from the corporation for the 
property, and 


C is the increase, if any, determined without reference to this 
section as it applies to the disposition of the property, in the 
paid-up capital in respect of the particular class of shares as a 
result of the acquisition by the corporation of the property; 
and 


(b) in computing the paid-up capital, at any time after November 
21, 1985, in respect of any class of shares of the capital stock of 
a corporation, there shall be added an amount equal to the lesser 
of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid after November 21, 1985 and 
before that time by the corporation 


exceeds 


(B) the total of such dividends that would be determined 
under clause (A) if the Act were read without reference to 
paragraph (a), and 


Income Tax Act, Part I; Division B 


(ii) the total of all amounts required by paragraph (a) to be 
deducted in computing the paid-up capital in respect of that 
class of shares after November 21, 1985 and before that time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. . 


History: All that portion of subsec. 85(2.1) preceding the formula in para. (a) substi- 
tuted by 1994, c, 21, subsec. 36(2), applicable to dispositions occurring after November 
21, 1985 and, notwithstanding subsections 152(4) to (5), such assessments and determi- 
nations in respect of any taxation year may be made as are consequential on the appli- 
cation of the provision, as amended, to dispositions occurring before 1993. That portion 
of the subsec. formerly read: 
(2.1) Computation of paid-up capital — Where subsection (1) or (2) has been 
applicable in respect of a disposition to a corporation, after November 21, 1985, 
of property (other than a disposition of property in respect of which section 84.1 
or 212.1 applies) by a person or partnership (in this subsection referred to as the 
“taxpayer’”), the following rules apply: 
(a) in computing the paid-up capital, at any time after the disposition of the 
property, in respect of any particular class of shares of the capital stock of 
the corporation, there shall be deducted an amount determined by. the 
formula 
Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-32: Rollover of fixed assets from Opco into Holdco; ATR-35: Partitioning 
of assets to get specific ownership — “butterfly”; ATR-36: Estate freeze. 


(3) Where partnership wound up — Where, 


(a) in respect of any disposition of partnership property of a 
partnership to a corporation, subsection (2) applies, 


(b) the affairs of the partnership were wound up within 60 days 
after the disposition, and 


(c) immediately before the winding-up there was no partnership 
property other than money or property received from the corpo- 
ration as consideration for the disposition, 


the following rules apply: 


(d) the cost to any member of the partnership of any property 
(other than shares of the capital stock of the corporation or a 
right to receive any such shares) received by the member as con- 
sideration for the disposition of the member’s partnership inter- 
est on the winding-up shall be deemed to be the fair market 
value of the property at the time of the winding-up, 


(e) the cost to any member of the partnership of any preferred 
shares of any class of the capital stock of the corporation receiv- 
able by the member as consideration for the disposition of the 
member’s partnership interest on the winding-up shall be 
deemed to be 


(i) where any common shares of the capital stock of the cor- 
poration were also receivable by the member as considera- 
tion for the disposition of the interest, the lesser of 


(A) the fair market value, immediately after the winding- 
up, of the preferred shares of that class so receivable by 
the member, and 


(B) that proportion of the amount, if any, by which the 
adjusted cost base to the member of the member’s part- 
nership interest immediately before the winding-up ex- 
ceeds the total of the fair market value, at the time of the 
winding-up, of the consideration (other than shares of the 
capital stock of the corporation or a right to receive any 
such shares) received by the member for the disposition 
of the interest, that 


(I) the fair market value, immediately after the wind- 
ing-up, of the preferred shares of that class so receiva- 
ble by the member, 


is of 
(II) the fair market value, immediately after the wind- 
ing-up, of all preferred shares of the capital stock of 


the corporation receivable by the member as consider- 
ation for the disposition, and 


(ii) in any other case, the amount determined under clause 


(i)(B), 
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(f) the cost to any member of the partnership of any common 
shares of any class of the capital stock of the corporation receiv- 
able by the member as consideration for the disposition of the 
member’s partnership interest on the winding-up shall be 
deemed to be that proportion of the amount, if any, by which the 
adjusted cost base to the member of the member’s partnership 
interest immediately before the winding-up exceeds the total of 
the fair market value, at the time of the winding-up, of the con- 
sideration (other than shares of the capital stock of the corpora- 
tion or a right to receive any such shares) received by the mem- 
ber for the disposition of the interest and the cost to the member 
of all preferred shares of the capital stock of the corporation re- 
ceivable by the member as. consideration for the disposition of 
the interest, that 


(i) the fair market value, immediately after the winding-up, 
‘of the common shares of that class so receivable by the 
member, 


is of 


(ii) the fair market value, immediately after the winding-up, 
of all common shares of the capital stock of the corporation 
so receivable by the member as consideration for, the 
disposition, 


(g) the proceeds of disposition of the partnership interest of any 
member of the partnership shall be deemed. to be the cost to the 
member of all shares and property receivable or received by the 
member as consideration for the disposition of the interest plus 
the amount of any money received by the member as considera- 
tion for the disposition, and 


(h) where the partnership has distributed partnership property re- 
ferred to in paragraph (c) to a member of the partnership, the 
partnership shall be deemed to have disposed of that property for 
proceeds equal to the cost amount to the partnership of the pro- 
perty immediately before its. distribution. 


Related Provisions: 69(11)(a)(i) — Exception to rule deeming proceeds at FMV 
where capital gains exemption claimed after incorporation of partnership; 98(2) — 
Deemed proceeds; 98(4) — Winding-up of partnership. 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-242R: Retired partners; IT-338R2: Partnership interests — effects 
on adjusted cost base resulting from the admission or retirement of a partner (archived); 
IT-378R: Winding-up of a partnership; IT-457R: Election by professionals to exclude 
work in progress from income. 


(4) [Repealed] 


History: Subsec. 85(4) repealed by 1998, c. 19, subsec. 116(3), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end:of the Act), to: disposi- 
tions of property that occur after April 26, 1995. The subsec. formerly read: 


(4) Loss from disposition to controlled corporation — Where a taxpayer or a 
partnership (in this subsection referred to as the “taxpayer’’) disposes of any cap- 
ital property (other than depreciable property of a prescribed class) of the tax- 
payer or eligible capital property in respect of a business of the taxpayer in re- 
spect of which the taxpayer would, but for this subsection, be permitted a 
deduction under paragraph 24(1)(a), to a corporation that immediately after the 
disposition is controlled, directly or indirectly in any manner whatever, by the 
taxpayer, by the spouse of the taxpayer or by a person or group of persons by 
whom the taxpayer is controlled, directly or indirectly in any manner whatever, 


(a) notwithstanding any other provision of this Act, 
(i) the capital loss therefrom, and 


(ii) any deduction under paragraph 24(1)(a) in respect of the business in 
computing the taxpayer’s income for the taxation year in which the tax- 
payer ceased to carry on the business 


shall be deemed to be nil; and 


(b) except where the property so disposed of was, immediately after the dis- 
position, an obligation that was payable to the corporation by another corpo- 
ration that is related to the corporation or by a corporation or a partnership 
that would be related to the corporation if paragraph 80(2)(j) applied for the 
purpose of this paragraph, in computing the adjusted cost base to the tax- 
payer of all shares of any particular class of the capital stock of the corpora- 
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tion owned by the taxpayer immediately after the disposition, there shall be 
added that proportion of the amount, ifany, by which 


(i) the cost amount to the taxpayer immediately before the disposition of 
the property so disposed of, 


exceeds the total of 


(ii) the taxpayer’s proceeds of disposition of the property or, where the 
property is an eligible capital property, 4/3 of the taxpayer’s eligible 
capital amount resulting from the disposition. of the property, and 


(ii.1) where the property disposed of by the taxpayer is a share of the 
capital stock of a corporation, the total of all amounts each of which is 
an amount that, but for paragraphs (a) and 40(2)(e), would be deducted 


(A) under subsection 93(2) or 112(3) or (3.2) in computing a loss of 
the taxpayer from the disposition, or 


(B) where the taxpayer is a partnership, by a corporation that is a 
member of the partnership under subsection 112(3.1) in computing 
its share of the loss of the partnership from the disposition, 


that 


(iii) the fair market value, immediately after the disposition, of all shares 
of that class so owned by the taxpayer, 


is of 


(iv) the fair market value, immediately after the disposition, of all shares 
of the capital stock of the corporation so owned by the taxpayer. 


Subpara. 85(4)(b)(ii) amended by 1998, c. 19, subsec. 116(2), applicable 


(a) in the case of a corporation, to dispositions by it of property that occur after the 
beginning of its first taxation year that begins after June 1988; and 


(b) in any other case, to dispositions of property in respect of a business that occur 
after the beginning of the first fiscal period, that begins after 1987, of the business. 


The subpara. formerly read: 


(ii) the taxpayer’s proceeds of disposition of the property or, where the property 
is an eligible capital property, the taxpayer’s eligible capital amount resulting 
from the disposition of the property, and 


The opening words of para. 85(4)(b) amended by 1995, c. 21, s. 28, applicable to pro- 
perty disposed of after July 12, 1994, other than property disposed of pursuant to an 
agreement in writing entered into before July 13, 1994. The opening words formerly 
read: 


(b) in computing the adjusted cost base to the taxpayer of all shares of any par- 
ticular class of the capital stock of the corporation owned by the taxpayer imme- 
diately after the disposition, there shall be added that proportion of the amount, if 
any, by which 


The opening words of para., 85(4)(b) substituted by 1994; c.. 21, subsec. 36(3), 
applicable 


(a) in the.case.of a corporation, to dispositions by it of property occurring after the 
beginning of its first taxation year that begins after June 1988; and 


: (b) in any other case, to dispositions of property in respect of a business occurring 
after the beginning of the first fiscal period, that begins after 1987, of the business. 


The opening words of that para. formerly read: 


(b) in computing the adjusted cost base to the taxpayer of all shares of any par- 
ticular class of the capital stock of the corporation owned by the taxpayer imme- 
diately after the disposition, there shall be added, in the case of capital property, 
the amount that is equal to, and in the case of eligible capital property, “/3 of the 
amount that is equal to, that proportion of the amount, if any, by which 


That portion of subsec. 85(4) preceding para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 64(5), applicable to dispositions occurring after July 13, 1990. 
That portion formerly read: 


(4).Where loss from disposition of property to controlled corporation — 
Where a taxpayer or a partnership (in this subsection referred to as the taxpayer) 
has, after May 6, 1974, disposed of any capital property or eligible capital pro- 
perty of the taxpayer to a corporation that, immediately after the disposition, was 
controlled, directly or indirectly in any manner'whatever, by the taxpayer, by the 
spouse of the taxpayer or by a person or group of persons by whom the taxpayer 
was controlled, directly or indirectly in any manner whatever, and, but for this 
subsection, subsection 24(2) and paragraphs 40(2)(e) and (g), the taxpayer would 
have had a capital loss therefrom or a deduction pursuant to paragraph 24(1)(a) 
in computing the taxpayer’s income for the taxation year in which the taxpayer 
ceased to carry on a business, as the case may be, the following rules apply: 


(a) notwithstanding section 24 and paragraphs: 40(2)(e) and (g), the tax- 
payer’s capital loss therefrom, or the taxpayer’s deduction pursuant to para- 
graph 24(1)(a) in computing the taxpayer’s income for the taxation year in 
which the taxpayer ceased to carry on the business, as the case may be, oth- 
erwise determined shall be deemed to be nil; and 
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That portion of para. 85(4)(b) between subparas. (i) and (iii) substituted by 1994, c. 7, 
Sch. If (1991, c. 49), subsec. 64(6), applicable with respect to dispositions occurring 
after July 13, 1990. That portion formerly read: 
exceeds 
(ii) the taxpayer’s proceeds of disposition of the property or, where the pro- 
perty was an eligible capital property, the taxpayer’s eligible capital amount, 
as a result of the disposition of that property 
that 
Selected Cases [subsec. 85(4)]: Miller Estate v. R., [2002] 1 C.T.C. 2555 (TCC) 
(Temporary restraining order did not affect control of shares). 


(5) Rules on transfers of depreciable property — Where 
subsection (1) or (2) has applied to a disposition at any time of de- 
preciable property to a person (in this subsection referred to as the 
“transferee”) and the capital cost to the transferor of the property 
exceeds the transferor’s proceeds of disposition of the property, for 
the purposes of sections 13 and 20 and any regulations made for the 
purpose of paragraph 20(1)(a), 

(a) the capital cost to the transferee of the property is deemed to 

be the amount that was its capital cost to the transferor; and 


(b) the excess is deemed to have been deducted by the transferee 
under paragraph 20(1)(a) in respect of the property in computing 
income for taxation years that ended before that time. 
Related Provisions: 13(7)(e) — Similar rule on non-arm’s length transfer of depre- 
ciable property; 132.2(1)(d) [to be repealed], 132.2(5)(d) [draft] — Parallel rule on mu- 
tual fund reorganization. 
History: Subsec. 85(5) amended by 1998, c. 19, subsec. 116(4), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. The subsec. formerly read: 
(5) Where subsection (1), (2) or (5.1) has applied in respect of a disposition of 
depreciable property to a person or partnership (in this subsection referred to as 
the “transferee”) and the capital cost to the transferor of the property exceeds the 
transferor’s proceeds of disposition of the property, for the purposes of sections 
13 and 20 and any regulations made under paragraph 20(1)(a), 
(a) the capital cost of the property to the transferee shall be deemed to be the 
amount that was the capital cost of the property to the transferor; and 
(b) the excess shall be deemed to have been allowed to the transferee in 
respect of the property under regulations made under paragraph 20(1)(a) in 
computing income for taxation years before the acquisition by the transferee 
of the property. 
Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


(5.1) Acquisition of certain tools —capital cost and 
deemed depreciation — If subsection (1) has applied in respect 
of the acquisition at any particular time of any depreciable property 
by a corporation from an individual, the cost of the property to the 
individual was included in computing an amount under paragraph 
8(1)(r) or (s) in respect of the individual, and the amount that would 
be the cost of the property to the individual immediately before the 
transfer if this Act were read without reference to subsection 8(7) 
(which amount is in this subsection referred to as the “individual’s 
original cost”) exceeds the individual’s proceeds of disposition of 
the property, 


(a) the capital cost to the corporation of the property is deemed 
to be equal to the individual’s original cost; and 


(b) the amount by which the individual’s original cost exceeds 
the individual’s proceeds of disposition in respect of the pro- 
perty is deemed to have been deducted by the corporation under 
paragraph 20(1)(a) in respect of the property in computing in- 
come for taxation years that ended before that particular time. 


Related Provisions: 56(1)(k) — Income inclusion where tools disposed of without 
rollover; 97(5) — Parallel rule for rollover to partnership. 


History: The opening words of subsec. 85(5.1) amended by 2007, c. 2, s. 13, applica- 
ble to 2006 et seq. The opening words formerly read: 


(5.1) Acquisition of apprentice tools, re capital cost and deemed deprecia- 
tion — If subsection (1) has applied in respect of the acquisition at any particular 
time of any depreciable property by a corporation from an individual, the cost of 
the property to the individual was included in computing an amount under para- 
graph 8(1)(r) in respect of the individual, and the amount that would be the cost 
of the property to the individual immediately before the transfer if this Act were 
read without reference to subsection 8(7) (which amount is in this subsection 
referred to as the “individual’s original cost”) exceeds the individual’s proceeds 
of disposition of the property, 


Income Tax Act, Part I, Division B 


Subsec. 85(5:1) added by 2002, c. 9, s. 29, applicable to dispositions that occur after 
2001. 
Interpretation Bulletins: IT- 291R3: Transfer of property to a a i under 
subsection 85(1). 
History [former subsec. 85(5.1)]: Subsec. 85(5.1) repealed by . 1998, « co 19; alate 
116(5), applicable, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced at 
the end of the Act), to dispositions of property that occur after April 26, 1995. The 
subsec. formerly read: 
(5.1) Idem — Where a person or a partnership (in this sutaection referred to as 
the “taxpayer”) has disposed of any depreciable property of a prescribed class of 
the taxpayer to a transferee that was 
(a) a corporation that, immediately after the disposition, was controlled, di- 
rectly or indirectly in any manner whatever, by the taxpayer, by the spouse 
of the taxpayer or by a person, group of persons or partnership by whom or 
which the taxpayer was controlled, directly or indirectly in any manner 
whatever, 
(b) a person, spouse of a person, member of a group of persons or partner- 
ship who or that immediately after the disposition controlled the taxpayer, 
directly or indirectly in any manner whatever, or 
(c) a partnership and, immediately after the disposition, the taxpayer’s inter- 
est in the partnership as a member thereof is as described in paragraph 
97(3.1)(a) or (b), 
and the fair market value of the property at the time of the disposition is less than 
both the cost to the taxpayer of the property and the amount (in this subsection 
referred to as the “proportionate amount”) that is the proportion of the un- 
depreciated capital cost to the taxpayer of all property of that class immediately 
before the disposition that the fair market value of the property at the time of the 
disposition is of the fair market value of all property of that class at the time of 
disposition, the following rules apply: 
(d) subsections (1) and (2) and section 97 are not applicable with respect to 
the disposition, 
(e) the lesser of the cost to the taxpayer of the property and the proportionate 
amount in respect of the property shall be deemed to be the taxpayer’s pro- 
ceeds of disposition and the transferee’s cost of the property, 


(f) where two or more depreciable properties of a prescribed class of the 
taxpayer are disposed of at the same time, paragraph (e) applies as if each 
property so disposed of had been separately disposed of in the order desig- 
nated by the taxpayer or, if the taxpayer does not so designate any such or- 
der, in the order designated by the Minister, and 


(g) the cost to the taxpayer of any particular property received by the tax- 
payer as consideration for the disposition shall be deemed to be an amount 
equal to the lesser of 


(i) the fair market value of the particular property at the time of the. dis- 
position, and 
(ii) that proportion of the fair market value, at the time of the disposi- 
tion, of the property disposed of by the taxpayer that 
(A) the amount determined under subparagraph (i) 
is of 
(B) the fair market value, at the time of the disposition, of all 
properties received by the taxpayer as consideration for the 
disposition. 


Selected Cases [former para. 85(5.1)(e)]: Terminal Norco Inc. v. R., [2006] 4 
C.T.C. 2329 (TCC) (Intention not to retain control after transfer insufficient to avoid 
application of provision). 


(6) Time for election — Any election under subsection (1) or (2) 
shall be made on or before the day that is the earliest of the days on 
or before which any taxpayer making the election is required to file 
a return of income pursuant to section 150 for the taxation year in 
which the transaction to which the election relates occurred. 


Related Provisions: 85(7)-(9) — Late-filed election. 


(7) Late filed election — Where the election referred to in sub- 
section (6) was not made on or before the day on or before which 
the election was required by that subsection to be made and that day 
is after May 6, 1974, the election shall be deemed to have been 
made on that day if, on or before the day that is 3 years after that 
day, 

(a) the election is made in prescribed form; and 


(b) an estimate of the penalty in respect of that election is paid 
by the taxpayer or the partnership, as the case may be, when that 
election is made. 


Related Provisions: 85(8), (9) — Penalty for late-filed election. 
Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85. 


496 


Subdivision h — Corporations Resident in Canada 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — section 85 
rollovers. 


(7.1) Special cases — Where, in the opinion of the Minister, the 
circumstances of a case are such that it would be just and equitable 


(a) to permit an election under subsection (1) .or (2) to be made 
_ after the day that is 3 years after the day, on or before which the 
election was required by subsection (6) to be made, or 


(b) to permit an election made under subsection (1) or (2) to be 
amended, 


the election or amended election shall be deemed to have been 
made on the day on or before which the election was so required to 
be made if 


(c) the election or amended election is made in prescribed form, 
and , . ‘ 


(d) an estimate of the penalty in respect of the election or 
amended election is paid by the taxpayer or partnership, as the 
case may be, when the election or amended election is made, 


and where this subsection applies to the amendment of an election, 
that election shall be deemed not to have been effective. 

Related Provisions: 85(8), (9) — Penalty for late-filed election. 

Selected Cases [subsec. 85(7.1)]: Bugera v. MNR, [2003] 3 C.T.C. 256 (FCTD) 
(Late-filed elections not allowed; Minister’s discretion to refuse upheld where retroac- 
tive tax planning involved). 

Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85; 
07-1: Taxpayer relief provisions. 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — section 85 
rollovers. 


(8) Penalty for late filed election — For the purposes of this 
section, the penalty in respect of an election or an amended election 
referred to in paragraph (7)(a) or (7.1)(c) is an-amount equal to the 
lesser of 


(a) V4 of 1% of the amount, if any, by which: 


(i) the fair market value of the property in respect of which 
that election or amended election was made, at the time the 
property was disposed of, 


exceeds 


(ii) the amount agreed on in the election or amended election 
by the taxpayer or partnership, as the case may be, and the 
corporation, 


for each month or part of a month during the period commenc- 
ing with the day on or before which the election is required by 
subsection (6) to be made and ending on the day. the election or 
amended election is made, and 


(b) an amount, not exceeding $8,000, equal to the product ob- 
tained by multiplying $100 by the number of months each of 
which is a month all or part of which is during the period re- 
ferred to in paragraph (a). 

Related Provisions: 220(3.1) — Waiver of penalty by CRA. 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — section 85 
rollovers. 


(9) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election and amended election referred 
to in paragraph (7)(a) or (7.1)(c), assess the penalty payable and 
send a notice of assessment to the taxpayer or partnership, as the 
case may be, and the taxpayer or partnership, as the case may be, 
shall pay forthwith to the Receiver General the amount, if any, by 
which the penalty so assessed exceeds the total of all amounts pre- 
viously paid on account of that penalty. 

Definitions [s. 85]: “acquired” — 256(7)-(9); “adjusted cost base” — 54, 248(1); 
“adjustment time” — 14(5), 248(1); “amount” — 248(1); “arm’s length” — 251(1); 
“assessment”, “business” — 248(1); “Canada” — 255; “Canadian corporation” — 
89(1), 248(1); “Canadian partnership” — 102(1), 248(1); “Canadian resource. pro- 
perty” — 66(15), 248(1); “capital loss” — 39(1)(b), 248(1); “capital. property” — 54, 
248(1); “cash method” — 28(1), 248(1); “class of shares” — 248(6); “common 
share” — 248(1); “control” — 256(6)-(9); “controlled” — 256(6), (6.1); “corpora- 
tion” — 248(1), Interpretation Act 35(1);\ “cumulative eligible capital’ — 14(5), 
248(1); “depreciable property” — 13(21), 248(1); “designated insurance property” — 
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138(12), 248(1); “disposition” —248(1); “eligible capital property” — 54, 248(1); “el- 
igible property” — 85(1.1), (1.11); “farming’\— 248(1); “financial institution” — 
85(1.4), 142.2(1); “foreign affiliate’ — 95(1), 248(1); “foreign resource property” — 
66(15), 248(1); “immovable” — Quebec Civil Code art. 900-907; “individual”, “in- 
surer” — 248(1); “interest” — in real property 248(4); “inventory” — 248(1); “mark- 
to-market property” — 85(1.4), 142.2(1); “Minister”, DSA. Fund No. 2”, “non-resi- 
dent” — 248(1); “paid-up capital” — 89(1), 248(1); “passenger vehicle’, “person’’, 
“preferred share”, “prescribed”, Property — 248(1); “qualifying share” — 192(6), 
248(1) [not intended to apply to s. 85]; “real right in an immovable” — 248(4,1); “reg- 
ulation” — 248(1); “related” — 251(2); “resident in Canada” — 94(3)(a)(viii), 250; 
“series of transactions” — 248(10); “share”, “shareholder” — 248(1); “specified debt 
obligation” — 85(1.4), 142.2(1); “taxable Canadian. corporation” — 89(1),»248(1); 
“taxable Canadian property” — 248(1); “taxable dividend’ — 89(1), 248(1); “taxation 
year” — 249; “taxpayer” —-248(1); “undepreciated capital cost’? — 13(21), 248(1); 
“wholly owned corporation” — 85(1.3). 
Interpretation Bulletins [s. 85]: IT-188R: Sale of accounts receivable. 


Information Circulars [s. 85]: 76-19R3: Transfer of property to a corporation under 
s.; 85. 


85.1 (1) Share for share exchange — Where shares of any par- 
ticular class of the capital stock of a Canadian, corporation (in this 
section referred to as the “purchaser’’) are issued to a taxpayer (in 
this section referred to as the “vendor”) by the purchaser in ex- 
change for a capital property’ of the vendor that is shares of any 
particular class of the capital stock (in this section referred to as the 
“exchanged shares’’) of another corporation that is a taxable Cana- 
dian corporation (in, this, section referred to as the “acquired corpo- 
ration’), subject to subsection (2), 


(a) except where the vendor has, in the vendor’s return of in- 
come for the taxation year in which the exchange occurred, in- 
cluded in computing the vendor’s income for that year any por- 
tion of the gain or loss, otherwise determined, from the 
disposition of the exchanged shares, the vendor shall be deemed 


(i) to have disposed of the exchanged shares for proceeds of 
disposition equal to the adjusted cost base to the vendor of 
those shares immediately before the exchange, and 


(ii) to have acquired the shares of the purchaser at a cost to 
the vendor equal to the adjusted cost base to the vendor of 
the exchanged shares immediately before the exchange, 


and where the exchanged shares were taxable Canadian property 
of the vendor, the shares of the purchaser'so acquired by the 
vendor are deemed to be, at any time that-is within 60 months 
after the exchange, taxable Canadian property of the vendor; and 


(b) the cost to the purchaser of each exchanged share, at any 
time up to and including the time the purchaser disposed of the 
share, shall be deemed to be the lesser of 


(i) its fair market value immediately before the exchange, 
and 


(ii) its paid-up capital’ immediately before the exchange. 


Related Provisions: 7(1.5)— Shares acquired through employee stock option; 
40(3.5)(b)(ii) — Application of loss deferral rules ‘on share exchange; 85.1(2) — 
Where rollover not to apply; 85.1(2.2) — Issuance to trust under court-approved plan; 
85.1(3)-(6) — Exchange of foreign share for foreign. share; 85.1(6.1) — Issuance to 
trust under court-approved plan; 107(2)(d.1)(iii), 107.4(3)(f), — Deemed taxable Cana- 
dian property retains status when rolled out of trust or into trust; 112(7) — Application 
of stop-loss rule where shares exchanged; 128.3 — Deferral applies to post-emigration 
disposition for certain purposes; 219.1 — Corporate emigration; 248(25.1) — Deemed 
taxable Canadian property retains status through trust-to-trust transfer; 256(7)(c), (d) — 
Whether control of corporation acquired on rollover; Canada-U.S. Tax’ Treaty: Art. 
XIII:8 — Deferral of tax for U.S. resident transferor. 


History: The closing words of para. 85.1(1)(a) amended by 2010, c.12, subsec. 7(1), 
to substitute “are deemed to be, at any time that is within 60 months after the exchange, 
taxable” for “shall be deemed to be taxable”, applicable in determining after March 4, 
2010 whether a property is taxable Canadian property of a taxpayer. 


That portion of subsec. 85.1(1) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 36, applicable to exchanges of shares, occurring after December 20, 
1991. That portion formerly read: 


85.1 (1) Where shares of any particular class of the capital stock of a Canadian 
corporation (in this section referred to as the “purchaser”) have, after May 6, 
1974, been issued to a taxpayer (in this section referred to as the “vendor’) by 
the purchaser in exchange for capital property of the vendor that is shares of any 
particular class of the capital stock (in this section referred to as the “exchanged 
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shares”) of another corporation (in this section referred to as the “acquired cor- 
poration’), subject to subsection (2), the following rules apply: 


Selected Cases [subsec. 85.1(1)]: Tremblay y. R., [2010] 6 C.T.C. 262 (FCA) 
(Provision applied; 84(2) inapplicable because property received was never property of 
the corporation). 


I.T. Application Rules: 26(26), (28). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT-450R: Share 
for share exchange. 


Advance Tax Rulings: ATR-26: Share exchange. 


(2) Where subsec. (1) does not apply — Subsection (1) does 
not apply where 


(a) the vendor and purchaser were, immediately before the ex- 
change, not dealing with each other at arm’s length (otherwise 
than because of a right referred to in paragraph 251(5)(b) that is 
a right of the purchaser to acquire the exchanged shares); 


(b) the vendor or persons with whom the vendor did not deal at 
arm’s length, or the vendor together with persons with whom the 
vendor did not deal at arm’s length, 


(i) controlled the purchaser, or 


(ii) beneficially owned shares of the capital stock of the pur- 
chaser having a fair market value of more than 50% of the 
fair market value of all of the outstanding shares of the capi- 
tal stock of the purchaser, 


immediately after the exchange; 


(c) the vendor and the purchaser have filed an election under 
subsection 85(1) or (2) with respect to the exchanged shares; 


(d) consideration other than shares of the particular class of the 
capital stock of the purchaser was received by the vendor for the 
exchanged shares, notwithstanding that the vendor may have 
disposed of shares of the capital stock of the acquired corpora- 
tion (other than the exchanged shares) to the purchaser for con- 
sideration other than shares of one class of the capital stock of 
the purchaser; or 


(e) the vendor 


(i) is a foreign affiliate of a taxpayer resident in Canada at the 
end of the taxation year of the vendor in which the exchange 
occurred, and 


(ii) has included any portion of the gain or loss, otherwise 
determined, from the disposition of the exchanged shares in 
computing its foreign accrual property income for the taxa- 
tion year of the vendor in which the exchange occurred. 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


History: Para. 85.1(2)(e) added by 2001, c. 17, subsec. 63(1), applicable to exchanges 
that occur after 1995. 


Para. 85.1(2)(a) substituted by 1994, c. 21, s. 37, applicable to exchanges occurring 
after December 21, 1992. That para. formerly read: 


(a) the vendor and purchaser were, immediately before the exchange, not dealing 
with each other at arm’s length; 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT-450R: Share 
for share exchange. 


Advance Tax Rulings: ATR-26: Share exchange. 


(2.1) Computation of paid-up capital — Where, at any time, a 
purchaser has issued shares of its capital stock as a result of an ex- 
change to which subsection (1) applied, in computing the paid-up 
capital in respect of any particular class of shares of its capital stock 
at any particular time after that time 


(a) there shall be deducted that proportion of the amount, if any, 
by which 


(i) the increase, if any, as a result of the issue, in the paid-up 
capital in respect of all the shares of the capital stock of the 
purchaser, computed without reference to this subsection as 
it applies to the issue, 
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exceeds 


(ii) the paid-up capital in respect of all of the exchanged 
shares received as a result of the exchange 


that 


(iii) the increase, if any, as a result of the issue, in the paid-up 
capital in respect of the particular class of shares, computed 
without reference to this subsection as it applies to the issue, 


is of 


(iv) the amount, if any, determined in Subpatagtapn (i) in re- 
spect of the issue; and 


(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts each of which 4 is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the purchaser before the 
particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts required by paragraph (a) to be 
deducted in respect of that particular class of shares before 
the particular time. 


Related Provisions: 219.1 — Corporate emigration; 256(6), (6. int tata of 
“controlled”. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT-450R: Share 
for share exchange. 


Proposed Addition — 85. 1(2. a 


(2.2) Issuance deemed made to vahidor — For thie 6 
of subsection (1), if a purchaser issues shares of a class of i its ‘capi- 
tal stock (in this subsection referred to as “purchaser shares”) toa _ 
trust under a court-approved plan or scheme of arrangement in 2 
consideration for which a vendor disposes of excha aged sh 
that trade on a designated stock exchange to the purchaser solely — 
for purchaser shares that are widely traded on a designated stock 

exchange immediately after and as part of completion of the plan 
or scheme of arrangement, the i issuance to mes trust is ssi to 
be an issuance to the vendor. 
Application: The November 5, 2010 draft legislation (misc. teintcal ubse' 
16(1), will add subsec. 85.1(2.2), applicable to share exchanges made after June 2005 
except that it does not apply to a particular share exchange of a taxpayer that occurs — 
before November 5, 2010 if, within six months of being advised by the Ai y 
National Revenue that the amendment applies to the. pe the ae 
not to have it apply to the exchange. : 
Technical Notes: New subsection 85. 1(2.2) roeides a deeming ile for the pur- 
pose of subsection 85.1(1) under which certain share issues made by a taxable Cana- 
dian corporation (the purchaser corporation) to a trust under a court-approved plan of 
arrangement are deemed to be issued to a person (the vendor) who excl 
vendor’s shares of a taxable Canadian corporation for the shares i 
chaser het i For this deeming rule to snk the’ vendor tntiet dis) 


chaser corporation. ‘As well, the vendor’s pa must trade on a pieene rite 
exchange and be disposed of for shares of the purchaser corporation th 
traded on a designated stock exchange Semen: after and as = completio 
the plan of semsencnt 


(3) pisces of shares of foreign affiliate — Where a tax- 
payer has disposed of capital property that was shares of the capital 
stock of a foreign affiliate of the taxpayer to any corporation that 
was, immediately following the disposition, a foreign affiliate of the 
taxpayer (in this subsection referred to as the “acquiring affiliate”) 
for consideration including shares of the capital stock of the acquir- 
ing affiliate, 


(a) the cost to the taxpayer of any property (other than shares of 
the capital stock of the acquiring affiliate) receivable by the tax- 
payer as consideration for the disposition shall be deemed to be 
the fair market value of the property. at the time of the 
disposition; 
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(b) the cost to the taxpayer of any shares of any class of the 
capital stock of the acquiring affiliate receivable by the taxpayer 
as consideration for the disposition shall be deemed to be that 
proportion of the amount, if any, by which the total of the ad- 
justed cost bases to the taxpayer, immediately before the dispo- 
sition, of the shares disposed of exceeds the fair market value at 
that time of the consideration receivable for the disposition 
(other than shares of the capital stock of the acquiring affiliate) 
that 


(i) the fair market value, immediately after the disposition, of 
those shares of the acquiring affiliate of that class 


is of 
(ii) the fair market value, immediately after the disposition, 


of all shares of the capital stock of the acquiring affiliate re- 
ceivable by the taxpayer as consideration for the disposition; 


(c) the taxpayer’s proceeds of disposition of the shares shall be 
deemed to be an amount equal to the cost to the taxpayer of all 
shares and other property receivable by the taxpayer from the 
acquiring affiliate as consideration for the disposition; and 


(d) the cost to the acquiring affiliate of the shares acquired from 

the taxpayer shall be deemed to be an amount equal to the tax- 

payer’s proceeds of disposition referred to in paragraph (c). 
Related Provisions: 44.1(6), (7) — Small business investment rollover on exchange 
of shares; 53(1)(c) — Addition to ACB of share; 85.1(4) — Exception; 95(2)(c) — 
Rollover for FAPI purposes. 


(4) Exception — Subsection (3) is not applicable in respect of a 
disposition at any time by a taxpayer of a share of the capital stock 
of a foreign affiliate, all or substantially all of the property of which 
at that time was excluded property (within the meaning assigned by 
subsection 95(1)), to another foreign affiliate of the taxpayer where 
the disposition is part of a series of transactions or events for the 
purpose of disposing of the share to a person who, immediately af- 
ter the series of transactions or events, was a person (other than a 
foreign affiliate of the taxpayer) with whom the taxpayer was deal- 
ing at arm’s length. 


to lalottier foreign affiliate on a “rollover” basis: Subsection 85. (4) i is an anti-avoid- 
ance provision that provides that the rollover i in subsection 85.1(3) will not apply _ 


S. 85.1(6)(b) 


ena ay og as part of the same series of Tanectone to an arm ee 
length ee (other than a es affiliate Ae the eae if all oF Substantially all of | 
ye 5( 


faoh @, is ao tee ami d 
2 = of a age transaction or event, as 


tions to” arm’s length partn ae ‘Third, the carve-out for farview affiliate purchas- 
ers is being narrow ch that only ; arm’s length foreign affiliates in which the tax- 
payer has a qualifying interest oe defined i in paragraph 95(2)(m)) w will Be oa 


from this anti-avoidance rule. 


Related Provisions: 248(10) — Series of transactions. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
291R3: Transfer of property to a corporation under subsection 85(1). 


(5) Foreign share for foreign share exchange — Subject to 
subsections (3) and (6) and 95(2), where a corporation resident in a 
country other than Canada (in this section referred to as the “foreign 
purchaser”) issues shares of its capital stock (in this section referred 
to as the “issued foreign shares’’) to a vendor in exchange for shares 
of the capital stock of another corporation resident in a country 
other than Canada (in this section referred to as the “exchanged for- 
eign shares”) that were immediately before the exchange capital 
property of the vendor, except where the vendor has, in the ven- 
dor’s return of income for the taxation year in which the exchange 
occurred, included in computing the vendor’s income for that year 
any portion of the gain or loss, otherwise determined, from the dis- 
position of the exchanged foreign shares, the vendor is deemed 


(a) to have disposed of the exchanged foreign shares for pro- 
ceeds of disposition equal to the adjusted cost base to the vendor 
of those shares immediately before the exchange, and 


(b) to have acquired the issued foreign shares at a cost to the 
vendor equal to the adjusted cost base to the vendor of the ex- 
changed foreign shares immediately before the exchange, 


and where the exchanged foreign shares were taxable Canadian pro- 
perty of the vendor, the issued foreign shares so acquired by the 
vendor are deemed to be, at any time that is within 60 months after 
the exchange, taxable Canadian property of the vendor. 

Related Provisions: 85.1(6) — Where rollover does not apply; 85.1(6,1) — Issu- 
ance to trust under court-approved plan; 86.1(1) — Foreign spinoff; 95(2)(f.6)() — No 
FAPI rollover where 85.1(5) applies; 107(2)(d.1)(ii), 107.4(3)(f) — Deemed taxable 
Canadian property retains status when rolled out of trust or into trust; 248(25.1) — 
Deemed taxable Canadian property retains status through trust-to-trust transfer. 


History: The closing words of subsec. 85.1(5) amended by 2010, c. 12, subsec. 7(2), 
to substitute “to be, at any time that is within 60 months after the exchange, taxable” 
for “to be taxable”, applicable in determining after March 4, 2010 whether a property is 
taxable Canadian property of a taxpayer. 


Subsec. 85.1(5) added by 2001, c. 17, subsec. 63(2), applicable to exchanges that occur 
after 1995. 


(6) Where subsection (5) does not apply — Subsection (5) 
does not apply where 


(a) the vendor and foreign purchaser were, immediately before 
the exchange, not dealing with each other at arm’s length (other- 
wise than because of a right referred to in paragraph 251(5)(b) 
that is a right of the foreign purchaser to acquire the exchanged 
foreign shares); 


(b) immediately after the exchange the vendor, persons with 
whom the vendor did not deal at arm’s length or the vendor to- 
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gether with persons with whom the vendor did not deal at arm’s 
length 


(i) controlled the foreign purchaser, or 


(ii) beneficially owned shares of the capital stock of the for- 
eign purchaser having a fair market value of more than 50% 
of the fair market value of all of the outstanding shares of the 
capital stock of the foreign purchaser; 


(c) consideration other than issued foreign shares was received 
by the vendor for the exchanged foreign shares, notwithstanding 
that the vendor may have disposed of shares of the capital stock 
of the other corporation referred to in subsection (5) (other than 
the exchanged foreign shares) to the foreign purchaser for con- 
sideration other than shares of the capital stock of the foreign 
purchaser; 


(d) the vendor 


(i) is a foreign affiliate of a taxpayer resident in Canada at the 
end of the taxation year of the vendor in which the exchange 
occurred, and 


(ii) has included any portion of the gain or loss, otherwise 
determined, from the disposition of the exchanged foreign 
shares in computing its foreign accrual property income for 
the taxation year of the vendor in which the exchange oc- 
curred; or 


(e) the vendor is a foreign affiliate of a taxpayer resident in Can- 
ada at the end of the taxation year of the vendor in which the 
exchange occurred and the exchanged foreign shares are ex- 
cluded property (within, the meaning assigned by subsection 
95(1)) of the vendor. 


History: Subsec. 85.1(6) added by 2001, ¢. 17, subsec. 63(2), applicable to exchanges 
that occur after 1995. 


Proposed Addition — 85.1(6.1) 


(6.1) Issuance deemed made to vendor — For the purposes 
of subsection (5), if a foreign purchaser issues shares of a class of 
its capital stock (in this subsection ‘referred to as “foreign pur-~ 
chaser shares”) to a trust under a court-approved plan or scheme 
of arrangement in ‘consideration for which a vendor disposes of 
exchanged foreign shares that trade on a designated stock ex- 
change to the purchaser solely for foreign purchaser shares that 
are widely traded on a designated stock exchange immediately af- 
ter and as part of completion of the plan or scheme of arrange- 
ment, the issuance to the trust is deemed to be an issuance to the 
vendor. 


Application: The November 5, 2010 draft legislation (misc. technical), subsec. 
16(2), will add subsec. 85.1(6.1), applicable to share exchanges made after June 2005” 
except that it does not apply to a particular share exchange of a taxpayer that occurs 
before November 5; 2010 if, within six months of being advised by the Minister of. 
National Revenue that the amendment applies to the exchange, the taxpayer elects 
not to have it apply to the exchange. 


Technical Notes: New subsection 85.1(6.1) provides a deeming rule for the pur- 
pose of subsection 85,1(S) under which certain share issues made by a foreign corpo- 
ration (the foreign purchaser corporation) to a trust under a court-approved plan of — 
arrangement are deemed to be issued to a person (the vendor) who exchanges the 
vendor’s shares of a foreign corporation for the shares issued by the foreign pur- 
chaser corporation. For this deeming rule to apply, the vendor must dispose of the — 
vendor's shares to the foreign purchaser corporation solely for the shares issued by 
the foreign purchaser corporation. As well, the vendor’s shares must trade on a desig- 
nated stock exchange and be disposed of for shares of the foreign purchaser corpora- 
tion that are widely traded on a designated stock exchange immediately after and as 
part of completion of the plan of arrangement. 


Letter from Dept. ot 8 destin Dec. 16, Fotis? 
Dear [xxx]: 


Iam replying to your letters of July 14, 2005 and November 9, 2005, as well as your 
conversations with Davine Roach and Kerry Harnish of the Tax Legislation Division, 
concerning a corporate reorganization on July 20, 2005 of a widely-held foreign cor- 
poration the shares. of which are listed on a prescribed stock exchange. During the 
reorganization, Canadian shareholders exchanged their shares of one of the foreign 
corporations in the corporate Soy for ee of another POWIEN. coprtoe in the 
same corporate group. L 


As a general matter, subsection 85.1(5) of the Income Tax Act is meant to provide a 
rollover in respect of foreign share-for-share exchanges described in that ‘subsection. 


“General Director, Tax Legislation Division, Tax Policy Branch 


(7) Application of subsec. (8) — Subsection (8) applies in re- 
spect of the disposition before 2013 by a taxpayer of SIFT wind-up 
entity equity (referred to [in] subsection (8) as the “particular unit”) 
to a taxable Canadian corporation if 


Proposed Amendment — 85.1(7) opening v 


(7) Application of subsec. (8) — Subsection (8) applies i 
spect of the disposition before 2013 ayer of S 
ty equity (referred. to in ‘subsection (8) as th 


Applicat The October 31, 2011 draft legi tion, s 
of subsec. 85. 1(7) to read as above, i in R 
nici 3: : Subsections. 85.1(7) and (8) are part of a se see 
for the i ‘income tax effects on a reorganization into corporate form of a SIF 
entity. Subsection: 85.1(7) sets out the conditions that mus 
rules in subsection 85. 1(8) to apply to a taxpayer's dispositior 
wind-up entity to a corporation in exchange for a share of the corporati y 


The opening words. of subsection 85.1(7) are amended to correct oe 
ror in the reference in subsection 85.1(8) to the term “particular unit”, 


(a) the disposition occurs during a period (referred to in this sub- 
section and subsection (8) as the “exchange period”) of no more 
than 60 days at the end of which all of the equity in the SIFT 
wind-up entity is owned by the corporation; 


(b) the taxpayer receives no consideration for the disposition 
other than a share (referred to in this subsection and subsection 
(8) as the “exchange share’’) of the capital stock of the corpora- 
tion that is issued during the exchange period to the taxpayer by 
the corporation; 


(c) neither of subsections 85(1) and (2) applies to thé disposi- 
tion; and 


(d) all of the exchange shares issued to holders of equity in the 
SIFT wind-up entity are shares of a single class of the capital 
stock of the corporation. 
History: Subsec. 85.1(7) added by 2009, c. 2, s, 18, applicable to 

(a) dispositions that occur after July 13, 2008; and 

(b) a disposition, by a taxpayer to a corporation, that occurs on or after December 
20, 2007 and before July 14, 2008, if the corporation (jointly with the taxpayer, if 
the taxpayer and the corporation have validly elected that subsec. 85(1) or (2) ap- 
ply to the disposition) elects in writing, filed with the Minister of National Reve- 


nue on or before the corporation’s filing-due date for its taxation year that includes 
March 12, 2009, that this amendment apply to the disposition. 


(8) Rollover on SIFT unit for share exchange — If this sub- 
section applies in respect of a disposition by a taxpayer of a particu- 
lar unit of a SIFT wind-up entity to a corporation for consideration 
that is an exchange share, the following rules apply: 


(a) the taxpayer’s proceeds of disposition of the particular unit, 
and cost of the exchange share, are deemed to be equal to the 
cost amount to the taxpayer of the particular unit immediately 
before the disposition; 
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(b) if the particular unit was immediately before the disposition 


taxable Canadian property of the taxpayer, the exchange share is | 


deemed to be, at any time that is within 60 months after the dis- 
position, taxable Canadian property of the taxpayer; 


(c) if the exchange share’s fair market value immediately after 
the disposition exceeds the particular unit’s fair market value at 
the time of the disposition, the excess is deemed to be an amount 
that section 15 requires to be-included in computing the tax- 
payer’s income for the taxpayer’s taxation year in which the dis- 
position occurs; 


(d) if the particular unit’s fair market value at the time of the 
disposition exceeds the exchange share’s fair market value im- 
mediately after the disposition, and it is reasonable to regard any 
part of the excess as a benefit that the taxpayer desired to have 
conferred on a person, or partnership, with whom the taxpayer 
does not deal at arm’s length, the excess is deemed to be an 
amount that section 15 requires to be included in computing the 
taxpayer’s income for the taxpayer’s taxation year in which the 
disposition occurs; 

(e) the cost to the corporation of the particular unit is deemed to 
be the lesser of 


(i) the fair market value of the particular unit immediately 
“before the disposition, and 


(ii) the amount determined for B in the formula in paragraph 
(f) in respect of the particular unit; and . 
(f) in computing the paid[-]up capital in respect of each class of 
shares of the capital stock of the corporation at any time after the 
disposition there shall be deducted the amount determined by 
the formula 


(A -B) x C/A 
where 
A. is the increase, if any, as a result of the disposition, in the 
paid-up capital in respect of all the shares of the capital stock 
of the corporation, computed without reference to this para- 
graph as it applies to the disposition, 
B is the amount determined by the formula 


D-E . 
where 
D is 
(i) unless subparagraph. (ii) applies, the total of all 
amounts each of which is 
(A) if the SIFT wind-up entity is a trust, the fair 
market value of property received..by the SIFT 
wind-up entity on the issuance of. the particular 
unit, or . 
(B) if the SIFT wind-up entity is.a partnership, 
(1) an amount that has at any time been added, 
in computing the adjusted cost base to any tax- 
payer of the particular unit on or before the dis- 
position, because of subparagraph 53(1)(e)(iv) 
or (x), or 
(II) an amount that would at any time have been 
added, in computing the adjusted cost base to 


S. 85.1 


» any taxpayer of the particular unit on or before 
the disposition, because | of » subparagraph 
53(1)(e)@) if subsection 96(1) were read with- 
out. reference to its paragraph (d) and the part- 
nership deducted all amounts otherwise deduct- 
ible because of that paragraph, and 


(ii) if the SIFT wind-up entity has on or ‘after the end 
of the exchange period issued a unit, nil, and 


E is the total of all amounts each of which 


(i) if the SIFT wind-up entity is a trust, has become 
payable by the SIFT wind-up entity, in respect of the 
particular unit, to any holder of the unit on or before 
the disposition, other than an amount that has become 
payable out of its income (determined without refer- 
ence to subsection 104(6)) or capital gains, and 
(ii) if the SIFT wind-up entity is a partnership, 
(A) has at any time been deducted, in computing 
the adjusted cost base to any taxpayer of the partic- 
ular unit on or before the disposition, because of 
subparagraph 53(2)(c)(iv) or (v), or 
(B) would have at-any time been deducted, in com- 
puting the adjusted cost base to any taxpayer of the 
particular unit on or before the disposition, because 
of subparagraph 53(2)(c)(i) if subsection 96(1) 
were read without reference to its paragraph (d) 
and the partnership deducted all amounts otherwise 
deductible because of that paragraph, and 


C is the increase, if any, as a result of the disposition, in the 
‘paid-up capital in respect of the class of shares, computed 
without reference to this paragraph as it applies to the 
disposition. . 

Related Provisions: 40(3.5)(b.1) — SIFT wind-up corporation deemed identical 
property for 40(3.3)-(3.4); 85.1(7) — Conditions for 85.1(8) to apply; 88.1(2), 
107(3.1) — Alternative mechanism of wind-up of SIFT trust; 107.4(3)(f) — Deemed 
taxable Canadian property retains status on rollover; 128.3 — Deferral applies to post- 
emigration disposition for certain purposes; 248(25.1) — Deemed TCP retains status 
through trust-to-trust transfer; 257 — Formula cannot calculate to less than zero. 


History: Para. 85.1(8)(b) amended by 2010, c. 12, subsec. 7(3), to substitute “to be, at 
any time that is within 60 months after the disposition, taxable” for “to be taxable”, 
applicable in determining after March 4, 2010 whether a property is taxable Canadian 


property of a taxpayer. 
Subsec. 85.1(8) added by 2009, c. 2, s. 18, applicable to 


(a) dispositions that occur after July 13, 2008; and 


(b) a disposition, by a taxpayer to a corporation, that:occurs on or after December 
20, 2007 and before July 14, 2008, if the corporation (jointly with the taxpayer, if 
the taxpayer and the corporation have validly elected that subsec. 85(1) or (2) ap- 
ply to the disposition) elects in writing, filed with the Minister of National Reve- 
nue on or before the corporation’s filing-due date for its taxation year that includes 


Definitions [s. 85.1]: “acquired corporation” — 85.1(1); “adjusted cost base” — 54, 
248(1); “amount” — 248(1);  “arm’s length’ —251(1);. “beneficially _ owned” — 
248(3); “Canadian. corporation” — 89(1), 248(1); “capital gain” — 39(1)(a), 248(1); 
“capital property” — 54, 248(1); “class of shares” — 248(6); “controlled” — 256(6), 
(6.1); “corporation” — 248(1), Interpretation Act 35(1); “cost amount” — 248(1); 
“designated stock exchange” — 248(1), 262; “disposition” — 248(1); “dividend” — 
248(1);.“‘exchange period” — 85.1(7)(a); “exchange share’ — 85.1(7)(b);. “exchanged 
foreign shares” — 85.1(5); “exchanged share” — 85.1(1); “excluded property” — 
95(1); “filing-due date” — 248(1); “foreign accrual property income” — 95(1); “for- 
eign affiliate” —95(1), 248(1); “foreign purchaser”, “issued foreign shares’ — 
85.1(5); “Minister” — 248(1); “paid-up capital” — 89(1), 248(1); “particular, unit” — 
85.1(7); “person”, “property” — 248(1); “purchaser” — 85.1(1); “purchaser shares” — 
85.1(2.2); “qualifying interest’ — 95(2)(m); “resident” — 250; “resident in Can- 
ada” — 94(3)(a)(viii), 250; “SIFT wind-up entity”, “SIFT wind-up entity equity” — 
248(1); “series”, “series of transactions” — 248(10); “share” — 248(1); “taxable Cana- 
dian corporation” — 89(1), 248(1); “taxable Canadian property” — 248(1); “taxation 
year” — 249; “taxpayer” —248(1); “trust” — 104(1), 248(1), (3); “writing” — Inter- 
pretation Act 35(1). } 
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86. (1) Exchange of shares by a shareholder in course of 
reorganization of capital — Where, at a particular time after 
May 6, 1974, in the course of a reorganization of the capital of a 
corporation, a taxpayer has disposed of capital property that was all 
the shares of any particular class of the capital stock of the corpora- 
tion that were owned by the taxpayer at the particular time (in this 
section referred to as the “old shares’’), and property is receivable 
from the corporation therefor that includes other shares of the capi- 
tal stock of the corporation (in this section referred to as the “new 
shares”), the following rules apply: 


(a) the cost to the taxpayer of any property (other than new 
shares) receivable by the taxpayer for the old shares shall be 
deemed to be its fair market value at the time of the disposition; 


(b) the cost to the taxpayer of any new shares of any class of the 
capital stock of the corporation receivable by the taxpayer for 
the old shares shall be deemed to be that proportion of the 
amount, if any, by which the total of the adjusted cost bases to 
the taxpayer, immediately before the disposition, of the old 
shares exceeds the fair market value at that time of the consider- 
ation receivable for the old shares (other than new shares) that 


(i) the fair market value, immediately after the disposition, of 
those new shares of that class, 


is of 
(ii) the fair market value, immediately after the disposition, 


of all new shares of the capital stock of the corporation re- 
ceivable by the taxpayer for the old shares; and 


(c) the taxpayer shall be deemed to have disposed of the old 
shares for proceeds of disposition equal to the cost to the tax- 
payer of all new shares and other property receivable by the tax- 
payer for the old shares. 
Related Provisions: 7(1.5) — Exchange of shares; 51(1), (2) — Conversion of debt 
to shares; 51(4) — Application of s. 86 to exchange of convertible property; 55(1) — 
“Permitted redemption” for butterfly purposes; 85(1)(3) — Transfer of property to 
corporation; 86(2.1) — Computation of paid-up capital; 86(3) — Application; 86(4) — 
Debt forgiveness — reduction in adjusted cost base of new shares; 112(7) — Applica- 
tion of stop-loss rule where shares exchanged; 128.3 — Deferral applies to post-emi- 
gration disposition for certain purposes; Canada-U.S. Tax Treaty:Art. XIII:8 — Defer- 
ral of tax for U.S. resident transferor. 


Regulations: 230(3) (no information return required if no other consideration). 

I.T. Application Rules: 26(27), (28). 

Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-146R4: Shares 
entitling shareholders to choose taxable or capital dividends. 

I.T. Technical News: 44 (valuation of special voting shares). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-33: 
Exchange of shares. 


(2) Idem — Notwithstanding paragraphs (1)(b) and (c), where a 
taxpayer has disposed of old shares in circumstances described in 
subsection (1) and the fair market value of the old shares immedi- 
ately before the disposition exceeds the total of 


(a) the cost to the taxpayer of the property (other than new 
shares) receivable by the taxpayer for the old shares as deter- 
mined under paragraph (1)(a), and 
(b) the fair market value of the new shares, immediately after the 
disposition, 
and it is reasonable to regard any portion of the excess (in this sub- 
section referred to as the “gift portion”) as a benefit that the tax- 


payer desired to have conferred on a person related to the taxpayer, 
the following rules apply: 


(c) the taxpayer shall be deemed to have disposed of the old 
shares for proceeds of disposition equal to the lesser of 


(i) the total of the cost to the taxpayer of the property as de- 
termined under paragraph (1)(a) and the gift portion 


and 


(ii) the fair market value of the old shares immediately before 
the disposition, 


(d) the taxpayer’s capital loss from the disposition of the old 
shares shall be deemed to be nil, and 


Income Tax Act, Part I; Division B 


(e) the cost to the taxpayer of any new shares of any class of the 
capital stock of the corporation receivable by the taxpayer for 
the old shares shall be deemed to be that proportion of the 
amount, if any, by which the total of the adjusted cost bases to 
the taxpayer, immediately before the disposition, of the old 
shares. exceeds the total determined under subparagraph (c)(i) 
that 


(i) the fair market value, immediately after the disposition, of 
the new shares of that class, 
is of 

(ii) the fair market value, immediately after the disposition, 
of all new shares of the capital stock of the corporation re- 
ceivable by the taxpayer for the old shares. 

Related Provisions: 85(1)(e.2)— Parallel rule for s. 85 rollover; 86(3)— 

Application. 

I.T. Application Rules: 26(27), (28) (where shares or property owned since before 

1972). 


Advance Tax Rulings: ATR-22R: Estate freeze using share exchange; ATR-33: 
Exchange of shares. 


(2.1) Computation of paid-up capital — Where subsection (1) 
applies to a disposition of shares of the capital stock of a corpora- 
tion (in this subsection referred to as the “exchange”’), in computing 
the paid-up capital in respect of a particular class of shares of the 
capital stock of the corporation at any particular time that is the 
time of, or any time after, the exchange, 


(a) there shall be deducted the amount determined by the 
formula 


C 
(vo B ace 


where 


A is the total of all amounts each of which is the increase, if 
any, as a result of the exchange, in the paid-up capital in re- 
spect of a class of shares of the capital stock of the corpora- 
tion, computed without reference to this subsection as it ap- 
plies to the exchange, 


B_ is the amount, if any, by which the paid-up capital in respect 
of the old shares exceeds the fair market value of the consid- 
eration (other than shares of the capital stock of the corpora- 
tion) given by the corporation for the old shares on the ex- 
change, and 


C is the increase, if any, as a result of the exchange, in the paid- 
up capital in respect of the particular class of shares, com- 
puted without reference to this subsection as it applies to the 
exchange; and 


(b) there shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts deemed by subsection 84(3), 
(4) or (4.1) to be a dividend on shares of that class paid by 
the corporation before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts required by paragraph (a) to be 
deducted in respect of that particular class of shares before 
the particular time. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 86(2.1) added by 1994, c. 21, subsec. 38(1), applicable to exchanges 
occurring after August 1992, other than an exchange occurring after August 1992 and 
before December 21, 1992 where the corporation, issuing shares on the exchange so 
elects in writing and files the election with the Minister of National Revenue by De- 
cember 31, 1994. 


(3) Application — Subsections (1) and (2) do not apply in any 
case where subsection 85(1) or (2) applies. 
Related Provisions: 51(4) — Application of section 51. 
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History: Subsec. 86(3) substituted by 1994, c. 21, subsec. 38(2), applicable to reorga- 
nizations that begin after December 21, 1992. That subsec. formerly read: 


(3) Where subsecs. (1) and (2) do.not apply — Subsections (1) and (2) are 
not applicable in any case where section 51 or any of subsections 85(1) to (3) is 
applicable. 


(4) Computation of adjusted cost base — Where a taxpayer 
has disposed of old shares in circumstances described in subsection 
(1), 
(a) there shall be deducted after the disposition in computing the 
adjusted cost base to the taxpayer of each new share the amount 
determined by the formula 


B 
AXxX= 
C 


where 
A is the amount, if any, by which 


(i) the total of all amounts deducted under paragraph 
53(2)(g.1) in computing the adjusted cost base to the tax- 
payer of the old shares immediately before the disposition 


exceeds 


(ii) the amount that would be the taxpayer’s capital gain 
for the taxation year that includes the time of the disposi- 
tion from the disposition of the old shares if, paragraph 
40(1)(a) were read without reference to subparagraph (ili) 
of that paragraph, 


B is the fair market value of the new share at the time it was 
acquired by the taxpayer in consideration for the disposition 
of the old shares, and 


C is the total of all amounts each of which is the fair market 
value of a new share, at the time it was acquired by the tax- 
payer in consideration for the disposition of the old shares; 
and 


(b) the amount determined under paragraph (a) in respect of the 
acquisition shall be added in computing the adjusted cost base to 
the taxpayer of the new share after the disposition. 

Related Provisions: 53(1)(q) — Addition to ACB for amount under 86(4)(b); 


53(2)(g.1) — Reduction in ACB under 86(4)(a); 80.03(2)(a) — Deemed gain on dispo- 
sition following debt forgiveness. 


History: Subsec. 86(4) added by 1995, c. 21, s. 29, applicable to taxation years that 
end after February 21, 1994. 

Definitions [s. 86]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “capital 
loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “class of shares” — 248(6); 
“common share” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “desig- 
nated stock exchange” — 248(1), 262; “old shares” — 86(1); “person”, “preferred 
share’, “property”, “share” “taxpayer” — 248(1). 

1.T. Application Rules [s. 86]: 26(27) (where old shares owned since before 1972). 
Interpretation Bulletins [s. 86]: IT-146R4: Shares entitling shareholders to choose 
taxable or capital dividends; IT-243R4: Dividend refund to private corporations, 


86.1 Foreign spin-offs — (1) Eligible distribution not 
included in income — Notwithstanding any other provision of 
this Part, 


(a) the amount of an eligible distribution received by a taxpayer 
shall not be included in computing the income of the taxpayer; 
and 


(b) subsection 52(2) does not apply to the eligible distribution 
received by the taxpayer. 
Related Provisions: 15(1)(a.1)(i) — No shareholder-benefit income inclusion if cor- 


poration not resident in Canada; 85.1(5)— Foreign share-for-share exchange; 
86.1(2) — Eligible distribution. 


(2) Eligible distribution — For the purpose of this section, a dis- 
tribution by a particular corporation that is received by a taxpayer is 
an eligible distribution if 


(a) the distribution is with respect to all of the taxpayer’s com- 
mon shares of the capital stock of the particular corporation (in 
this section referred to as the “original shares’); 


(b) the distribution consists solely of common shares of the capi- 
tal stock of another corporation that were owned'by the particu- 


S. 86.1(2)(c)(iii) 


lar corporation immediately before their distribution to the tax- 
payer (in this section referred to as the “spin-off shares’’); 


(c) in the case of a distribution that is not prescribed, 


(i) at the time of the distribution, both corporations are resi- 
dent in the United States and were never resident in Canada, 


(ii) at the time of the distribution, the shares of the class that 
includes the original shares are widely held and actively 
traded on a designated stock exchange in the United States, 
and 


(iii) under the United States Internal Revenue Code applica- 
ble to the distribution, the shareholders of the particular cor- 
poration who are resident in the United States are not taxable 
in respect of the distribution; 


Proposed Amendment — 86.1(2)(c)(ii), (iii), 
te time - ae distribution, Le shares of = class ; 


> pr 
86 Of ihe. United States, as” a arhetd . fori: time to time, 
that apply to the distribution, the shareholders of the partic- 
ular corporation who are resident in the United States are 
not taxable in respect of the. distribution; 


he July 6 oe cae legislation Part Le — = tenia, subsec. 43(1), 


voy a hoes referred to in para. 86. 12) i is deemed ty be filed on a 
i ihe basis if it is fi led with the Minister ge 2 ational Revenue ee the 


Gol 86. 10) i is amended i in saree! respects. _ J LD 
First, subparagraph 86. IHG requires ‘that a oe Ss «oi hates be in- 
lass 


that Mire S eee aes of the: Sheela = en at te time a the 
Senliaes ie. held and - 


er the Seouvities one) Act of 1934 oF the United States, to be 
hi > Securities and Exchange Commission (and are so registered). 


; ‘shares ofa U.S. corporation must | be registered under the Secur- 
ities Exchang Act of 1934 with the Securities and Exchange Commission (SEC) if 
more ‘tha ae hareholders « own shares of the class, the ee we has more than 


trade on a na securities aS with the SEC filing and public 
( disclosure oo there: er ee to the es ie of whether 


United States Internal Revenue Code are replaced ys “the pera R Revenue Colle of | 
f the United States, as amended from) time to time”. . 


[See also 86. 1Q)©@- ed] . 
Letter from Dept. of Finance, June 11, 2001: 
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Dear [xxx]: 


This is in response to your. cies of January 19, owiy 1 and hee 29) 2001 ‘palieéating 
your request on behalf of your client, [xxx] regarding proposed section 86.1 of the” 
Income Tax Act (the “Act”). In particular, you ask that consideration be | given to 
extending proposed subparagraph 86. 1(2)(©)Gii) to foreign spin-off distributions made 
by a corporation resident in the United States (the “U.S.”) where shares of the corpo- 
ration are not actively traded on a prescribed stock exchange. but are registered by the | 
dle ad with the U.S. Securities and iis Commission ee Hy under 


Based on our Wider aaale of the facts as : set out in ghric fees in iat 2000 
[xxx] undertook a spin-off transaction in the U.S. that was tax deferred to its U.S. 
shareholders but taxable to its Canadian shareholders. At the time of the spin-off, 
shares of [xxx] (ie., the “original shares”) did not actively trade on a prescribed 
stock exchange 1 in the U.S. However, because [xxx] had more than [xxx] sharehold- 
ers and more than [xxx] in assets, it was required by the Exchange Act to register its 
shares with the SEC and to comply with extensive public filing and disclosure re- 
quirements. The original shares were also widely held by more than [xxx] employees 
with more than [xxx] of those employees being resident in Canada. < 
We agree that the required registration with the SEC, as described i in your letters, and 
all the requisite disclosures mandated by such registration is analogous to the regis- 
tration and disclosure requirements for a public company actively traded on a U.S. 
prescribed stock exchange. However, we are of the view that retention of the widely 
held requirement in proposed subparagraph 86.1(2)(c)(ii) is appropriate in cases 
where shares of a class are required to be registered with the SEC. In the case at 
hand, this widely held requirement would extend to a company such as [xxx] that is 
widely held by the employees of the company. 

Given our understanding of the facts, we will recommend to the Minister of Finance 
that proposed subparagraph 86.1(2)(c)(ii) of the Act be extended to original shares 
issued by a U.S. corporation where the shares are widely held, required to be regis- 
tered and are so registered with the SEC under the Exchange Act. We will also rec- 
ommend that such an amendment apply to distributions made after 1999. If the rec- 
ommendation is acted upon, we anticipate that the amendment would be included in 
a future technical bill. 


Yours sincerely, 


Len Farber 

General Director, Tax Legislation Division, Tax Policy Bich 

c.c.: Mr. Bill McCloskey, Assistant Commissioner, Policy and Legislation 
Branch, CCRA 


(d) in the case of a distribution that is prescribed, 


(i) at the time of the distribution, both corporations are resi- 
dent in the same country, other than the United States, with 
which Canada has a tax treaty (in this section referred to as 
the “foreign country’) and were never resident in Canada, 


(ii) at the time of the distribution, the shares of the class that 
includes the original shares are widely held and actively 
traded on a designated stock exchange, 


(iii) under the law of the foreign country, those shareholders 
of the particular corporation who are resident in that country 
are not taxable in respect of the distribution, and 


(iv) the distribution is prescribed subject to such terms and 
conditions as are considered appropriate in the 
circumstances; 


(e) before the end of the sixth month following the day on which 
the particular corporation first distributes a spin-off share in re- 
spect of the distribution, the particular corporation provides to 
the Minister information satisfactory to the Minister establishing 


(i) that, at the time of the distribution, the shares of the class 


that includes the original shares are widely held and actively 
traded on a prescribed stock exchange, 


Proposed Amendment — 86.1(2)(e)(i) 
_ (i) that, at the time of the distribution, the shares of the | 
class that includes the original shares are shares described 
in subparagraph (c)(ii) or (d)(ii), 
Applloston: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 43(2), 


will amend subpara. 86.1(2)(e)(i) to read as above, oo. on the same Deas ¢ as 
86.1(2)(c)Gi), (ii) above. 


Technical Notes (July 2010): Third, subparagraph 86.1(2)(e)(i) is Needs con- 
sequential to the amendment to subparagraph 86.1(2)(c)(ii) described above. 


(ii) that the particular corporation and the other corporation 
referred to in paragraph (b) were never resident in Canada, 


(iii) the date of the distribution, 


woe The July 16, 2010 draft legislation (Part 1 — technical), ‘subsec. 433), 


Income Tax Act, Part I; Division B 


(iv) the type and fair market value of each property distrib- 
uted to residents of Canada, 

(v) the name and address of each resident of Canada that re- 
ceived property with respect to the distribution, 

(vi) in the case of a distribution that is not prescribed, that the 
distribution is not taxable under the United States Internal 
Revenue Code applicable to the distribution, 


Proposed Amendment — 86. 1(2)(e)(vi) | ie 0 
the case of a distribution that is not preser ed, that — 


> distribution is not taxable under the provisions of he / 
— Internal Revenue Code. of 1986 of the United States, as 


_ amended from time to time, that apply to the distribution, 


will amend subpara. 86.1(2)(e)(vi) to owt as ahore. hee ak on the same basis as 
86. 1(2)e)Gi), (iii) above. é 


Technical Notes (July 2010): See inde $6. HOriotia: Gi ) 


(vii) in the case of a distribution that is prescribed, that the 
distribution is not taxable under the law of the foreign coun- 
try, and 


(viii) such other matters that are required, in prescribed form; 
and 


(f) the taxpayer elects in writing filed with the taxpayer’s return 
of income for the taxation year in which the distribution occurs 
that this section apply to the distribution and provides informa- 
tion satisfactory to the Minister 


(i) of the number, cost amount (determined without reference 
to this section) and the fair market value of the taxpayer’s 
original shares immediately before the distribution, 


(ii) of the number, and fair market value, of the taxpayer’s 
original shares and the spin-off shares immediately after the 
distribution of the spin-off shares to the taxpayer, 


se (ae 


(ili) except where the election is filed with the taxpayer’s re- 
turn of income for the year in which the distribution occurs, 
concerning the amount of the distribution, the manner in 
which the distribution was reported by the taxpayer and the 
details of any subsequent disposition of original shares or 
spin-off shares for the purpose of determining any gains or 
losses from those dispositions, and 


(iv) of such other matters that are required, in. prescribed 
form. 


Proposed Amendment — 86.1 — Eloctroluxusqverna : 
spinoff to be prescribed 
Letter from Dept. of Finance, Sept. 11, 2007: See under Reg. 5600(c). 


Related Provisions: 86.1(5)— Reassessments beyond limitation _ period; 
95(2)(g.2) — Foreign accrual property income; 96(3) — Election by members of part- 
nership; 220(3.2), Reg. 600(c) — Late filing of election under 86.1(2)(f). 


Selected Cases [subsec. 86.1(2)]: Yang v. R., [2011] 4 C.T.C. 2129 (TCC) 
(Shares received as reorganization spin-off were taxable as dividends in kind). 
Regulations: 5600 (prescribed distribution). 


I.T. Technical News: 28 (foreign spin-offs with “poison pill” shareholder rights 
plans). 


(3) Cost adjustments — Where a spin-off share is distributed by 
a corporation to a taxpayer pursuant to an eligible distribution with 
respect to an original share of the taxpayer, 


(a) there shall be deducted for the purpose of computing the cost 
amount to the taxpayer of the original share at any time the 
amount determined by the formula 


A x. (B/C) 
where 


A is the cost amount, determined without reference to this sec- 
tion, to the taxpayer of the original share at the time that is 
immediately before the distribution or, if the original share is 
disposed of by the taxpayer, before the distribution, at the 
time that is immediately before its disposition, 
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B is the fair market value of the spin-off share immediately af- 
ter its distribution to the taxpayer, and 


C. is the total, of 


(i) the fair market value of the original share immediately 
after the distribution of the spin-off share to the taxpayer, 
and 


(ii) the fair market value of the spin-off share immedi- 
ately after its distribution to the taxpayer; and 


(b) the cost to the taxpayer of the spin-off share is the amount by 
which the cost amount of the. taxpayer’s original share was re- 
duced as a result of paragraph (a). 


(4) Inventory — For the purpose of calculating the value of the 
property described in an inventory of a taxpayer’s business, 


(a) an eligible distribution to the taxpayer of a spin-off share that 
is included in the inventory is deemed not to be an acquisition of 
property in the fiscal period of the business in which the distri- 
bution occurs; and 


(b) for greater certainty, the value of the spin-off share’ is to be 
included in computing the value of the inventory at the: end of 
that fiscal period. 


(5) Reassessments — Notwithstanding subsections 152(4) to 
(5), the Minister may make at any time such assessments, reassess- 
ments, determinations and redeterminations that are necessary 
where information is obtained that the conditions in subparagraph 
(2)(c)Gii) or (d)(iii) are not, or are no longer, satisfied. 

History: Subparas. 86.1(2)(c)(ii) and 86.1(2)(d)(ii) amended to substitute “designated 
stock exchange” for “prescribed stock exchange” by 2007, c. 35, para. 68(2)(d), appli- 
cable after December 13, 2007. 


Opening words of subsec. 86.1(2) amended by 2005, c. 30, subsec. 3(1) to replace “this 
section and Part XT” with “this section’, applicable to distributions received after 2004. 


Opening words of para. 86.1(2)(f) amended by the said c, 30, subsec. 3(2), applicable 
to distributions received after 2004. The opening words formerly read: 


(f) except where Part XI applies in respect of the taxpayer, the taxpayer elects in 
writing filed with the taxpayer’s return of income for the taxation year in which 
the distribution occurs (or, in the case of a distribution received before October 
18, 2000, filed with the Minister before July 2001) that this section apply to the 
distribution and provides information satisfactory to the! Minister 


S. 86.1 added by 2001, c. 17, s. 64, applicable to distributions.received after 1997, 
except that 


(a) information referred to in para. 86.1(2)(e) is deemed to be provided to the Min- 
ister of National Revenue on a timely basis if it is provided to that Minister before 
September 12, 2001 (90 days after Royal Assent); and 


(b) the election referred to in para. 86.1(2)(f) is deemed to be filed on a timely 
basis if it is filed with the Minister of National Revenue before September 12, 2001 
(90 days after Royal Assent). 


Selected Cases [s. 86.1]: Rezayat v. R., [2011] 6 C.T.C. 2033 (TCC) (Dividends 
were dividends in kind, valued at FMV with an ACB equal to amounts included in 
income); Allen v. R., [2007] 1 C.T.C. 2441 (TCC) (Failure to provide information led 
to non-applicability of provision). 

Definitions [s. 86.1]: “amount”, “assessment”, “business” — 248(1); “Canada” — 
255, Interpretation Act 35(1); “common share” — 248(1); “corporation” — 248(1), In- 
terpretation Act 35(1); “cost amount’ — 248(1); “designated stock exchange” — 
248(1), 262; “disposition” — 248(1); “eligible distribution” — 86.1(2);. “fiscal pe- 
riod” — 249.1; “foreign country” — 86.1(2)(d); “inventory”, “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “prescribed” — 248(1); “property” — 248(1); 


“resident”, “resident in Canada” — 250; “share”, “shareholder”, “tax treaty” — 248(1); 
“taxation year” — 249; “ 
tion Act 35(1). 


taxpayer’ — 248(1); “United States”, “writing” — Interpreta- 


sure the preservation of the: Contin i income tax. base, rules’ ue be: developed to. 


S. 87(1) 


provide for, among © other hings, cost base adjustments, ein capital adjustments, the 


ions involved are all ecient | in Canada or are all 
non-residents. These not apply, however, to a Canadian resident shareholder 
who exchanges shares | of a estic corporation for shares of a foreign corporation. 
While there may be other indirect means of accomplishing such an cena on a tax- 
deferred basis, the resulting transactions can be complex and costly. 


In the October 2000 Economic | Statement and Budget Update, the Government under- 
took to consult with interested parties on a tax deferral provision that specifically ad- 
dress tax-deferred cross-border share-for-share exchanges. At the same time, the Gov- 
ernment noted that a basic requirement for such a mechanism i is that it protect Canada’s 


Uider the bebe Tax ne Beriad sci hae ns can abe ledkeHokou on a 
tndetorsed: basis where th corporations involyed are all resident in Canada or are all 
Can dian resident shareholder 
who exchanges ares fa domestic corporation r shares of a foreign corporation, 
While there may be other indirect means of accomplishing such an exchange ¢ on a tax- 
ieee ‘We Pico actions can be complex and costly. 


tatement and Budget Update, the Government under- 


took to consult it thine Parties on bind wie see ieeiraienl oS of a tax defer- 


Federal budget, Supplementary Information, F Feb. 23, 2005: Cross Border 
a eualeiae Be 


87. (1) Amalgamations — In this section, an amalgamation 
means a merger of two or more corporations each of which was, 
immediately before the merger, a taxable Canadian ‘corporation 
(each of which corporations is referred to in this section as a “pred- 
ecessor corporation”) to form one corporate entity (in this section 
referred to as the “new corporation’) in such.a manner that 


(a) all. of the property (except amounts receivable from any pred- 
ecessor corporation or shares of the capital stock of any prede- 
cessor corporation) of the predecessor corporations immediately 
before the merger becomes property, of the new corporation by 
virtue. of the merger, 


(b) all of the liabilities (except amounts payable to any predeces- 
sor corporation) of the predecessor corporations immediately 
before the merger become liabilities of the new corporation by 
virtue of the merger, and 


(c) all of the shareholders (except any predecessor corporation), 
who owned shares of the capital stock of any predecessor corpo- 
ration immediately before the merger, receive shares of the capi- 
tal stock of the new corporation because of the merger, 


otherwise than as a result of the acquisition of property of one cor- 
poration by another corporation, pursuant to the purchase of that 
property by the other corporation or as a result of the distribution of 
that property to the other corporation on the winding-up of the 
corporation. 

Related Provisions: 12.5(5), 138(21), 142.51(7) — Financial institutions and insur- 
ers — transitional rules for accounting changes; 53(6) — Effect of amalgamation or 
merger on ACB of share, partnership interest or trust interest; 69(13) — Amalgamation 
or merger — deemed proceeds of disposition; 80.03(1), (3)(a)(ii) — Capital gain on 
amalgamation after debt forgiveness; 87(1.1) — Shares deemed received on merger; 
87(8) — Foreign mergers; 87(9) — Triangular amalgamations; 89(1)“Canadian corpo- 
ration” — Whether amalgamated corporation is Canadian corporation; 89(1)“taxable 
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Canadian corporation’’(b) — Farmers’ or fishermen’s insurer eligible for amalgamation 
rules; 89(2) — Where corporation is beneficiary under life insurance policy; 112(7) — 
Application of stop-loss rule following amalgamation; 128.2 — Predecessor corpora- 
tions take on residence status of amalgamated corporation; 137(4.3) — Determination 
of preferred-rate amount; 139.1(3)(g) — Where insurance corporation merges causing 
demutualization; 204.85(3) — Rules on amalgamation of LSVCCs; 248(1)‘disposi- 
tion’(n), 248(1.1) — Cancellation of shares on foreign amalgamation deemed not to be 
a disposition; 251(3.1), (3.2) — Amalgamated corporation deemed related to predeces- 
sor; 261(17)-(19) — Effect of functional currency reporting. See also at end of s. 87. 
History: Para. 87(1)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(1), 
applicable to amalgamations occurring after 1989. Para. (c) formerly read: 

(c) all of the shareholders (except any predecessor corporation) of the predeces- 

sor corporations immediately before the merger receive shares of the capital 

stock of the new corporation by virtue of the merger, 
Regulations: 230(3) (no information return required on cancellation of predecessor’s 
shares). 


I.T. Application Rules: 26(28). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 87. 


Information Circulars: 88-2, paras. 20, 28: General anti-avoidance rule — section 
245 of the Income Tax Act, 88-2 Supplement, para. 9: General anti-avoidance rule — 
section 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-29: Amalgamation of social clubs; ATR-55: Amalga- 
mation followed by sale of shares; ATR-59: Financing exploration and development 
through limited partnerships. 


Registered Charities Newsletters: 16 (issues: amalgamations, mergers, and con- 
solidations); 21 (when is an amalgamation not an amalgamation?). 


(1.1) Shares deemed to have been received by virtue of 
merger — For the purposes of paragraph (1)(c) and the Income 
Tax Application Rules, where there is a merger of 


(a) a corporation and one or more of its subsidiary wholly- 
owned corporations, or 


(b) two or more corporations each of which is a subsidiary 
wholly-owned corporation of the same corporation, 


any shares of the capital stock of a predecessor corporation owned 
by a shareholder (except any predecessor corporation) immediately 
before the merger that were not cancelled on the merger shall be 
deemed to be shares of the capital stock of the new corporation re- 
ceived by the shareholder by virtue of the merger as consideration 
for the disposition of the shares of the capital stock of the predeces- 
sor corporations. 

Related Provisions: 87(1.4) — Subsidiary wholly-owned corporation. See also at 
end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(1.2) New corporation continuation of a predecessor — 
Where there has been an amalgamation of corporations described in 
paragraph (1.1)(a) or of two or more corporations each of which is a 
subsidiary wholly-owned corporation of the same person, the new 
corporation is, for the purposes of section 29 of the Income Tax 
Application Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 
66.21, 66.4 and 66.7, deemed to be the same corporation as, and a 
continuation of, each predecessor corporation, except that this sub- 
section does not affect the determination of any predecessor corpo- 
ration’s fiscal period, taxable income or tax payable. 

Related Provisions: 87(1.4) — Subsidiary wholly-owned corporation. See also at 
end of s. 87. 


History: Subsec. 87(1.2) amended by 2001, c. 17, subsec. 65(1), applicable to amalga- 
mations that occur after 2000. The subsec. formerly read: 


(1.2) New corporation continuation of a predecessor — Where there has 
been an amalgamation of corporations described in paragraph (1.1)(a) or of 2 or 
more corporations each of which is a subsidiary wholly-owned corporation of 
the same person, the new corporation shall, for the purposes of section 29 of the 
Income Tax Application Rules, subsection 59(3.3) and sections 66, 66.1, 66.2, 
66.4 and 66.7, be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation, except that this subsection shall not affect the de- 
termination of any predecessor corporation’s fiscal period, taxable income or tax 
payable. 


Subsec. 87(1,2) substituted by 1994, c. 21, subsec. 39(1), applicable to amalgamations 
occurring after December 21, 1992. That subsec. formerly read: 


(1.2) New corporation continuation of predecessor — Where there has been 
an amalgamation of corporations described in paragraph (1.1)(a) or (b), the new 


Income Tax Act, Part I; Division B 


corporation shall, for the purposes of section 29 of the Income Tax Application 
Rules, subsection 59(3.3).and sections 66, 66.1, 66.2, 66.4 and 66.7, be deemed 
to be the same corporation as and a continuation of each predecessor corpora- 
tion, except that this subsection shall in no respect affect the determination of 
any predecessor corporation’s fiscal period, taxable income or tax payable. 
Regulations: 1214 (resource and processing allowances — purposes for which amal- 
gamated corporation deemed to be continuation of predecessors). 
Interpretation Bulletins: IT-125R4: Dispositions of resource properties. See also at 
end of s. 87. 


(1.3) [Repealed under former Act] 


(1.4) Definition of “subsidiary wholly-owned corpora- 
tion” — Notwithstanding subsection 248(1), for the purposes of 
this subsection and subsections (1.1), (1.2) and (2.11), “subsidiary 
wholly-owned corporation” of a person (in this subsection referred 
to as the “parent”) means a corporation all the issued and outstand- 
ing shares of the capital stock of which belong to 


(a) the parent; 


(b) a corporation that is a subsidiary wholly-owned corporation 
of the parent; or 


(c) any combination of persons each of which is a person de- 
scribed in paragraph (a) or (b). 
Related Provisions: See Related Provisions at end of s. 87. . 
History: Subsec. 87(1.4) substituted by 1994, c. 21, subsec. 39(2), applicable to amal- 
gamations occurring after December 21, 1992. That subsec. formerly read: 


(1.4) Notwithstanding subsection 248(1), for the purposes of this subsection and 
subsections (1.1), (1.2) and (2.11), “subsidiary wholly-owned corporation”’ of a 
corporation (in this subsection referred to as the “parent corporation”) means a 
corporation all the issued and outstanding shares of the capital stock of which 
belong to 

(a) the parent corporation; 

(b) a corporation that is a subsidiary wholly-owned corporation of the parent 

corporation; or 

(c) any combination of corporations each of which is a corporation described 

in paragraph (a) or (b). 


That portion of subsec. 87(1.4) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 37(2), to add reference to subsection (2.11), applicable to amal- 
gamations occurring after 1989. 


Interpretation Bulletins: See list at end of s. 87. 


(1.5) Definitions — For the purpose of this section, “financial in- 
stitution”, “mark-to-market property” and “specified debt obliga- 
tion” have the meanings assigned by subsection 142.2(1). 


History: Subsec. 87(1.5) added by 1995, c, 21, subsec. 54(1), applicable to taxation 
years that end after February 22, 1994. 


(2) Rules applicable — Where there has been an amalgamation 
of two or more corporations after 1971 the following rules apply: 


(a) [deemed new corporation — ] taxation year — for the 
purposes of this Act, the corporate entity formed as a result of 
the amalgamation shall be deemed to be a new corporation the 
first taxation year of which shall be deemed to have commenced 
at the time of the amalgamation, and a taxation year of a prede- 
cessor corporation that would otherwise have ended after the 
amalgamation shall be deemed to have ended immediately 
before the amalgamation; 

Selected Cases [para. 87(2)(a)]: Pan Ocean Oil Ltd. y. Canada, [1994] 2 C.T.C: 

143 (FCA) (New company did not “acquire” property of predecessor companies); 

Guaranty Properties Ltd. v. Canada, [1990] 2 C.T.C. 94 (FCA); leave to appeal to 


SCC refused (1991), 49 B.L.R. 320 (note) (Notice of reassessment to company subse- 
quent to amalgamation was valid). 


Interpretation Bulletins: IT-179R: Change of fiscal period. See also at end of s. 87. 


Information Circulars: 88-2, para. 21: General anti-avoidance rule — section 245 of 

the Income Tax Act. 
(b) inventory — for the purpose of computing the income of 
the new corporation, where the property described in thé inven- 
tory, if any, of the new corporation at the beginning of its first 
taxation year includes property that was described in the inven- 
tory of a predecessor corporation at the end of the taxation year 
of the predecessor corporation that ended immediately before 
the amalgamation (which taxation year of a predecessor corpora- 
tion is referred to in this section as its “last taxation year”), the 
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property so included shall be deemed to have been acquired by 
the new corporation. at the beginning of its first taxation year for 
an amount determined in accordance with section 10 as the 
value thereof for the purpose of computing the income. of. the 
predecessor corporation for its last taxation year, except that 
where the income of the predecessor corporation for its last taxa- 
tion year from a farming business was computed in accordance 
with the cash method, the amount so determined in respect of 
inventory owned in connection with that business shall be 
deemed to be the total of all amounts each of which is an 
amount included because of paragraph 28(1)(b) or (c) in com- 
puting that income for that year and, where the income of the 
new corporation from a farming business is computed in accor- 
dance with the cash method, for the purpose of section 28, 


(i) an amount equal to that total shall be deemed to have been 
paid by the new corporation, and 


(ii) the new corporation shall be deemed to have purchased 
the property for an amount equal to that total, 


in its first taxation year and in the course of carrying on ‘that 
business; ' 


History: Para. 87(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(1), 
applicable to amalgamations occurring after 1988, except that, in its application with 
respect to property acquired from a predecessor corporation the last taxation year of 
which commenced before 1989, the reference to “paragraph 28(1)(b) or (c)” in the 
para. shall be read as “paragraph 28(1)(b)”.. Para. 87(2)(b) formerly read: 


(b) inventory — for the purpose of computing the income of the new corpora- 
tion for its first taxation year, where the property described in the inventory, if 
any, of the new corporation at the commencement of that year includes 


(i) property that was described in the inventory of a predecessor corporation 
at the end of the taxation year of the predecessor corporation that ended im- 
mediately before the. amalgamation (which taxation year of a predecessor 
corporation is referred to in this section as its “last taxation year”), or 


(ii) property that would have been described in the inventory of the prede- 
cessor corporation at the end of its last taxation year if its income for that 
year had not been computed in accordance with the method authorized by 
subsection 28(1), 


the property so included shall be deemed to have been acquired by the new cor- 
poration at the commencement of its first taxation year for an amount determined 
in accordance with section 10 as the value thereof for the purpose of computing 
the income of the predecessor corporation for its last taxation year, except that 
where the income of the predecessor corporation for its last taxation year was 
, computed in accordance with the method authorized by subsection 28(1), the 
amount so determined shall be deemed to be the amount, if any, specified in 
respect of the predecessor corporation under paragraph 28(1)(b). for that year; 


Interpretation Bulletins: IT-427R: Livestock of farmers. See also at end of s. 87. 


(c) method adopted for computing income — in comput- 
ing the income of the new corporation for a taxation year from a 
business or property 


(i) there shall be included any amount received or receivable 
(depending on the method followed by the new corporation 
in computing its income for that year) by it in that year that 
would, if it had been received or receivable (depending on 
the method followed. by the predecessor corporation in com- 
puting its income for its last taxation year) by the predecessor 
corporation in its last taxation year, have been included in 
computing the income of the predecessor corporation for that 
year, and 


(ii) there may be deducted any amount paid or payable (de- 
pending on the method followed by the new corporation in 
computing its income for that year) by it in that year that 
would, if it had been paid or payable (depending on the 
method followed by the predecessor corporation in comput- 
ing its income for its last taxation year) by the predecessor 
corporation in its last taxation year, have been deductible in 
computing the income of the predecessor corporation for that 
year; 

Related Provisions: 87(2)(b) — Meaning of “last taxation year’; 88(1)(e.2) — 

Winding-up. See also at end of s. 87. 


S. 87(2)(e) 


Interpretation Bulletins: See list at end of s. 87. 


(d) depreciable property — for the purposes of sections 13 
and 20 and any regulations made under paragraph 20(1)(a), 


(i) where depreciable property of a prescribed class has been 
acquired by the new corporation from a predecessor corpora- 
tion, the capital cost of the property to the new corporation 
shall be deemed to be the amount that was the capital cost of 
the property to the predecessor corporation, and 


(ii) in. determining the undepreciated capital cost to the new 
corporation of depreciable property of a prescribed class at 
any time, 


(A) there shall be added 'to the capital cost to the new cor- 
poration of depreciable property of the class acquired 
before that time the cost amount, immediately before the 
amalgamation, to a predecessor corporation of each pro- 
perty included in that class by the new corporation, 


(B) there shall be subtracted from the capital cost to the 
new corporation of depreciable property of that class’ ac- 
quired before that time the capital cost to the new corpo- 
ration of property of that class acquired by virtue of the 
amalgamation, 


(C) a reference in subparagraph 13(5)(b)(ii) to amounts 
that would have been deducted in respect of property in 
computing a taxpayer’s income shall be construed as in- 
cluding a reference to amounts that would have been de- 
ducted in respect of that property in computing a prede- 
cessor corporation’s income, and 


(D) where depreciable property that is deemed by subsec- 
tion 37(6) to be a separate prescribed class has been ac- 
quired by the new corporation from a predecessor corpo- 
ration, the property shall continue to be deemed to be of 
that same separate prescribed class; 


History: Cl. 87(2)(d)Gi)(C) amended by 1997, c. 25, subsec. 18(1), applicable to taxa- 
tion years that begin after 1996. Cl. (ii)(C) formerly read: 


(C) a reference in subparagraph 13(5)(b)(i) to amounts that would have been 
deducted by a taxpayer in respect of transferred property shall be construed as 
including a reference to amounts that would have been deducted by a predeces- 
sor corporation in respect of that property, and 


Cl.'87(2)(d)Gi)(C) substituted by 1994, c. 7; Sch. II (1991, c. 49), subsec. 65(2), appli- 
cable to taxation years commencing after June 17, 1987 that end after 1987. Cl. (ii)(C) 
formerly read: 


(C) a reference in subparagraph 13(5)(a)(ii) to amounts that would have been 
allowed to a taxpayer in respect of transferred property, at the rate that was al- 
lowed to the taxpayer in respect of property of a prescribed class, shall be con- 
strued as including a reference to amounts that would have been allowed to a 
predecessor corporation in respect of that property at the rate that was allowed to 
the predecessor corporation in respect of property of that prescribed class, and 


I.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: See list at end of s..87. 


(d.1) depreciable property acquired from predecessor 
corporation — for the purposes of this Act, where depreciable 
property (other than property of a prescribed class) has been ac- 
quired by the new corporation from a predecessor corporation, 
the new corporation shall be deemed to have acquired the pro- 
perty before 1972 at an actual cost equal to the actual cost of the 
property to the predecessor corporation, and the new corporation 
shall be deemed to have been allowed the total of all amounts 
allowed to the predecessor corporation in respect of the pro- 
perty, under regulations made under paragraph 20(1)(a), in com- 
puting the income of the predecessor corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


1.T. Application Rules: 20(1.2) (transfer of depreciable property by person who 
owned it before 1972). 


Interpretation Bulletins: See list at end of s. 87. 
(e) capital property — subject to paragraph (e.4) and subsec- 
tion 142.6(5), where a capital property (other than depreciable 
property or an interest in a partnership) has been acquired by the 
new corporation from a predecessor corporation, the cost of the 
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property to the new corporation shall be deemed: to be the 
amount that was the adjusted cost base of the property to. the 
predecessor corporation immediately before the amalgamation; 
Related Provisions: 53(6) — Effect of amalgamation on ACB of share, partnership 
interest or trust interest; 69(13) — Amalgamation or merger. See also at end of s. 87. 
History: Para. 87(2)(e) amended by 1995, c, 21, subsec. 54(2), applicable to taxation 
years that end after February 22, 1994. Para. (e) formerly read: 
(e) where any capital property (other than depreciable property or an interest in a 
partnership) has been acquired by the new corporation from a predecessor corpo- 
ration, the cost of the property to the new corporation shall be deemed to be the 
amount that was the adjusted cost base of the property to the predecessor corpo- 
ration immediately before the amalgamation; 


Interpretation Bulletins: See list at end of s. 87. 


(e.1) partnership interest — where a partnership interest that | 


is capital property has been acquired from a predecessor corpo- 
ration to which the new corporation was related, for the pur- 
poses of this Act, the cost of that partnership interest to the new 
corporation shall be deemed to be the amount that was the cost 
of that interest to the predecessor corporation and, in respect of 
that partnership interest, the new corporation shall be deemed to 
be the same corporation as and a continuation of the predecessor 
corporation; 

Related Provisions: 53(1)(e), 53(2)(c) — ACB — partnership interest; 88(1)(c), 

88(1)(e.2) — Winding-up; 100(2.1) — Gain from disposition of partnership interest on 

amalgamation. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(e.2) security or debt obligation — subject to paragraphs 
(e.3) and (e.4) and subsection 142.6(5), where a property that is 
a security or debt obligation (other than a capital property or an 
inventory) of a predecessor corporation used by it in the year in, 
or held by it in the year in the course of, carrying on the business 
of insurance or lending money in the taxation year ending imme- 
diately before the amalgamation has been acquired by the new 
corporation from the predecessor corporation, the cost of the 
property to the new corporation shall be deemed to be the 
amount that was the cost amount of the property to the predeces- 
sor corporation immediately before the amalgamation; 


History: Para. 87(2)(e.2) amended by 1995, c. 21, subsec. 54(3), applicable to taxation 
years that end after February 22, 1994. Para, (e.2) formerly read: 


(e.2) where any property that is a security or debt obligation (other than a capital 
property or an inventory) of a predecessor corporation used by it in the year in, 
or held by it in the year in the course of, carrying on the business of insurance or 
lending money in the taxation year ending immediately before the amalgamation 
has been acquired by the new corporation from the predecessor corporation, the 
cost of the property to the new corporation shall be deemed to be the amount that 
was the cost amount of the property to the predecessor corporation immediately 
before the amalgamation; 


Interpretation Bulletins: See list at end of s. 87. 


(e.3) financial institutions — specified debt obliga- 
tion — where the new corporation is a financial institution in its 
first taxation year, it shall be deemed, in respect of a specified 
debt obligation (other than a mark-to-market property) acquired 
from a predecessor corporation that was a financial institution in 
its last taxation year, to be the same corporation as, and a contin- 
uation of, the predecessor corporation; 

Related Provisions: 87(1.5) — Interpretation; 87(2)(b)— Meaning of “last taxation 


year”, 88(1)(e.2) — Winding-up; 142.6(5) — Parallel rule for rollover. transactions 
generally. See also at end of s. 87. 


History: Para. 87(2)(e.3) added by 1995, c. 21, subsec. 54(3), applicable to amalgama- 

tions occurring, and windings-up beginning, after February 22, 1994, 
(e.4) financial institutions — mark-to-market 
perty — where 


(i) the new corporation is a financial institution in its first 
taxation year and a property acquired by the new corporation 
from a predecessor corporation is a mark-to-market property 
of the new corporation for the year, or 


pro- 


(ii) a predecessor corporation was a financial institution in its 
last taxation year and a property acquired by the new corpo- 
ration from the predecessor corporation was a mark-to-mar- 
ket property of the predecessor corporation for the year, 


Income Tax Act, Part I, Division B 


the cost of the property to the new corporation shall be deemed 
to be the amount that was the fair market value of the property 
immediately before the amalgamation; aelst 
Related Provisions: 87(1.5) — Interpretation; 87(2)(b) — Meaning of “last taxation 
year”; 87(2)(e), (€.2) — Rule overrides normal rules for capital property, securities and 
debt. obligations; 87(2)(g.2), 142.6(1)(b) — Predecessor non-financial - institution 
deemed to have disposed of property before amalgamation; 142.5(2) — Predecessor fi- 
nancial institution deemed to have disposed of property before amalgamation; 142.6(5), 
(6) — Acquisition of specified debt obligation by financial institution in rollover trans- 
action. See also at end of s. 87. 
History: Para. 87(2)(e.4) added by 1995, c. 21, subsec. 54(3), applicable to amalgama- 
tions occurring after October 1994. 
(e.5) financial institutions — mark-to-market _ pro- 
perty — for the purposes of subsections 112(5) to (5.2) and 
(5.4) and the definition “mark-to-market property” in subsection 
142.2(1), the new corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor 
corporation; 
Related Provisions: 87(1.5) — Interpretation, 88(1)(h) — Parallel rule on windup; 
142.7(6)(a) — Parallel rule on conversion of foreign bank affiliate to branch. See also 
at end of s. 87. 
History: Para. 87(2)(e.5) added by 1995, c. 21, subsec. 54(3), applicable to amalgama- 
tions occurring at any time (including, for greater certainty, amalgamations occurring 
before June 22, 1995). 
(f) eligible capital property — for the purposes of determin- 
ing under this Act any amount relating to cumulative eligible 
capital, an eligible capital amount, an eligible capital expendi- 
ture or eligible capital property, the new corporation shall be 
deemed to be the. same corporation as, and a continuation of, 
each predecessor corporation; 
History: Para. 87(2)(f) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(3), 
applicable to amalgamations occurring after June 1988. That para. formerly read: 


(f) cumulative eligible capital — for the purposes of computing the cumulative 
eligible capital of the new corporation at any time in respect of a business, where 
a predecessor corporation carried on a business that is carried on by the new 
corporation, the amount of the cumulative eligible capital of the predecessor cor- 
poration immediately before the amalgamation in respect of that business shall 
be added to the amount determined for A in the definition “cumulative eligible 
capital” in subsection 14(5) in respect of that business; 


Interpretation Bulletins: See list at end of s. 87. 


(f.1) [Repealed] 
History: Para. 87(2)(f.1) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(3), 
applicable to amalgamations occurring after June 1988. That para. formerly. read: 


(f.1) idem — notwithstanding paragraph (f), for the purposes of computing the 
cumulative eligible capital of the new corporation at any time in respect of a 
business, where the last taxation year of a predecessor corporation commenced 
before July, 1988 and the predecessor corporation carried on a business that is 
carried on by the new corporation, 7/2 of the amount of the cumulative eligible 
capital of the predecessor corporation immediately before the amalgamation in 
respect of that business shall be added to the amount determined for A in the 
definition “cumulative eligible capital” in subsection 14(5) in respect of that 
business; 

(g) reserves — for the purpose of computing the income of the 
new corporation for a taxation year, 


(i) any amount that has been deducted as a reserve in com- 
puting the income of a predecessor corporation for its last 
taxation year shall be deemed to have been deducted ‘as a re- 
serve in computing the income of the new corporation for a 
taxation year immediately preceding its first taxation year, 
and ib 


(ii) any amount deducted under paragraph 20(1)(p) in com- 
puting the income of a predecessor corporation for its last 
taxation year or a previous taxation year shall be deemed to 
have been deducted under that paragraph in computing the 
income of the new corporation for a taxation year immedi- 
ately preceding its first taxation year; 
Related Provisions: 87(2)(b) — Meaning of “last taxation year”; 88(1)(e.2) — 
Winding-up. 
(g.1) continuation — for the purposes of sections 12.3 and 
12.4, subsection 20(26) and section 26, the new corporation 
shall be deemed to be the same corporation as, anda continua- 
tion of, each predecessor corporation; s-ginibetiy 
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Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
interpretation Bulletins: See list:at end of 8.87. 
(g.2) financial institution rules — for the purposes of 
paragraphs 142.4(4)(c) and (d).and subsections 142.5(5) and (7), 
142.51(11) and 142.6(1), the new corporation is deemed to be 
the same corporation as, and a continuation of,.each predecessor 
corporation; 


Related Provisions: 88(1)(e.2) — Winding-up; 142.6(1)(b) — Deemed disposition 
of specified debt obligations and mark-to-market properties on becoming a financial 
institution. See also list at end of s. 87. 


History: Para. 87(2)(g.2) amended by 2009, c. 2, subsec. 19(1), applicable to taxation 
years that begin after September 2006. The para. formerly read: 


(g.2) for the purposes of paragraphs 142.4(4)(c) and (d) and subsections 142.5(5) 
and (7) and 142.6(1), the new corporation shall be deemed to be the same corpo- 
ration as, and a continuation of, each predecessor corporation; 


Para. 87(2)(g.2) added by 1995, c. 21, subsec. 54(4); applicable to taxation years that 
end after’ February 22, 1994. 


(g.3) superficial losses — for the purposes of applying sub- 
sections 13(21.2), 14(12),.18(15). and..40(3.4). to any property 
that was disposed of by a predecessor corporation before the 
amalgamation, the new corporation is deemed to be the same 
corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end. of s. 87. 

History: Para. 87(2)(g.3) added by 1998, c. 19, subsec. 117(1), applicable to amalga- 

mations that occur, and windings-up that begin, after April 26, 1995. 
(g.4) superficial losses — capital property — for the pur- 
pose of applying paragraph 40(3.5)(c) in respect of any share 
that was acquired by a predecessor corporation, the new corpo- 
ration is deemed to be the same corporation as, and a'continua- 
tion of, each predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up..See also at end of s. 87. 


History: Para. 87(2)(g.4) added by 1998, c. 19, subsec. 117(1), applicable to amalga- 
mations that occur, and col aae at that see after oe 26, 1995. 
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(h) debts — for the purpose of computing a deduction from the 
income of the new corporation for a taxation year under para- 
graph 20(1)(1), (1.1) or (p) 
(i) any debt owing to a predecessor corporation that was in- 
cluded in computing the income of the predecessor corpora- 
tion for its last taxation year or a preceding taxation year, 


(ii) where a predecessor corporation was an insurer or a cor- 

poration the, ordinary business of which included the lending 

of money, any loan or lending asset made or acquired by the 

predecessor corporation in the ordinary course of its.business 
__ of insurance or the lending of money, or 


(iii) where, a predecessor corporation was an insurer or.a cor- 
poration. the ordinary business of which included the lending 
of money, any. instrument or commitment described in para- 

graph 20(1)(1.1) that was issued, made or assumed by. the 
predecessor corporation in the ordinary course of its business 
of insurance or the lending of money, 


and that by reason of the amalgamation, has been acquired by 
the new corporation, shall be deemed to be a debt owing to the 
new, corporation that was included in computing its income for a 
preceding taxation year, a.loan or lending asset made or ac- 
quired or an instrument or.commitment that was issued, made or 
assumed by the new corporation in a preceding taxation year in 
the ordinary course of its business of insurance or the lending of 
money, as the case may be; 


Related Provisions: 80(2) Deemed: settlement on amalgamation; 87(2)(b) — 
Meaning of “last taxation year’; 88(1)(e.2) — Winding-up. See also at end of s..87. 


Interpretation Bulletins: See list at end of s. 87. 


(h-1) debts — for the purposes of section 61.4, the description 
of F in subsection 79(3), the definition “forgiven amount” in 
subsection 80(1), subsection 80.03(7) and section 80.04, the new 
corporation shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(h.1) added by 1995, c. 21, subsec. 30(1), applicable to taxation 
years that end after February 21, 1994. 


Interpretation Bulletins: See list at end of s. 87: 


(i) Special reserve — for the purpose of computing a deduc- 
tion from the income of the new corporation for a taxation year 
under paragraph 20(1)(n), any, amount included in computing 
the income of a predecessor corporation from.a business for its 
last taxation year or a previous taxation year in respect of pro- 
_perty sold in the course of the business shall be deemed, to have 
been included in computing the income of the new corporation 
from the business for a previous year in respect of that property; 


Related Provisions: 87(2)(b) — Meaning of “last taxation year’; 88(1)(e.2) — 
Winding-up. See also at end of s. 87. 


Interpretation Bulletins: IT-154R: Special reserves. See also at end’ of s. 87. 
(j) special reserves—for the purposes of paragraphs 
20(1)(m), (m.1) and (m. 2), subsection 20(24) and section 34.2, 
the new corporation is deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para, 87(2)(j) amended by 1996, c. 21, subsec. 15(1), applicable to amalga- 
mations that occur and windings-up that begin after 1994. The para. formerly read: 


(j) idem — for the purposes of paragraphs. 20(1)(m), (m, 1) and (m.2) and sub- 
section 20(24), the new corporation shall be deemed to be the same corporation 
as, and a continuation of, the predecessor corporation; 
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Para. 87(2)Q) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(4), applicable 
to amalgamations occurring and windings-up beginning after 1990. Para. () formerly 
read: 


(j) idem -— for the purpose of computing a deduction from the income of the 
new corporation for a taxation year under paragraph 20(1)(m), (m.1) or (m.2) or 
section 32, any amount included in computing the income of a predecessor cor- 
poration from a business for its last taxation year or a preceding taxation year by 
virtue of paragraph 12(1)(a) shall be deemed to have been included in computing 
the income of the new corporation from the business for a preceding taxation 
year by virtue of that paragraph; 


Interpretation Bulletins: IT-154R: Special reserves. See also at end of s. 87. 


(.1) inventory adjustment — for the purposes of paragraph 
20(1)(ii), an amount required by paragraph 12(1)(r) to be in- 
cluded in computing the income of a predecessor corporation for 
its last taxation year shall be deemed to be an amount required 
by paragraph 12(1)(r) to be included in computing the income of 
the new corporation for a taxation year immediately preceding 
its first taxation year; 


Related Provisions: 87(2)(b) — Meaning of “last taxation year’; 88(1)(e.2) — 
Winding-up. See also list at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


§.2) prepaid expenses and matchable expenditures — 
for the purposes of subsections 18(9) and (9.01), section 18.1 
and paragraph 20(1)(mm), the new corporation is deemed to be 
the same corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s, 87. 


History: Para. 87(2)(j.2) amended by 1998, c. 19, subsec. 117(2), applicable after No- 
vember 17, 1996. The para. formerly read: 


(.2) prepaid expenses — for the purposes of subsections 18(9) and (9.01) and 
paragraph 20(1)(mm), the new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor corporation; 
Para. 87(2)(j.2) amended by 1995, c. 3, subsec. 23(1), applicable to 1994 et seg. Para. 
(j.2) formerly read: 
(j.2) prepaid expenses — for the purposes of subsection 18(9) and paragraph 
20(1)(mm), the new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(§.3) employee benefit plans, etc. [SDAs, RCAs] — for 
the purposes of paragraphs 12(1)(n.1) to (n.3) and 20(1)(r), (s), 
(oo) and (pp), section 32.1, paragraph 104(13)(b), subsections 
144.1(4) to (7) and Part X1.3, the new corporation is deemed to 
be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j.3) amended by 2010, c. 25, s. 15, applicable after 2009. It for- 
merly read: 
(j.3) for the purposes of paragraphs 12(1)(n.1), (n.2) and (n.3) and 20(1)(n), (00) 
and (pp), section 32.1, paragraph 104(13)(b) and Part X1.3, the new corporation 
shall be deemed to be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Para. 87(2)(j.3) substituted by 1994, c. 21, subsec. 39(3), applicable to taxation years 
ending after December 21, 1992. That para. formerly read: 
(.3) for the purposes of paragraphs 12(1)(n.2) and (n.3), 20(1)(r), (00) and (pp), 
section 32.1 and Part XI.3, the new corporation shall be deemed to be the same 
corporation as, and a continuation of, each predecessor corporation; 
Para. 87(2)(j.3) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(3), to add 
reference to para. (pp), applicable’ to amalgamations occurring and windings-up com- 
mencing after 1985, 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. See 
also list at end of s. 87. 


(.4) accrual rules — for the purposes of subsections 12(3) 
and (9), section 12.2, subsection 20(19) and the definition “ad- 
justed cost basis” in subsection 148(9) of this Act, and subsec- 
tions 12(5) and (6) and paragraph 56(1)(d.1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, the 
new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Income Tax Act, Part I, Division B 


Interpretation Bulletins: See list at end of s. 87. 


§.5) cancellation of lease — for the purposes of paragraphs 
20(1)(z) and (z.1), the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


§.6) continuing corporation—for the purposes of 
paragraphs 12(1)(t) and (x), subsections 12(2.2) and 13(7.1), 
(7.4) and (24), paragraphs 13(27)(b) and (28)(c), subsections 
13(29) and 18(9.1), paragraphs 20(1)(e), (e.1) and (hh), sections 
20.1 and 32, paragraph 37(1)(c), subsection 39(13), subpara- 
graphs 53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), subsections 
53(2.1), 66(11.4) and 66.7(11), section 139.1, subsection 
152(4.3), the determination of D in the definition “undepreciated 
capital cost” in subsection 13(21) and the determination of L in 
the definition “cumulative Canadian exploration expense” in 
subsection 66.1(6), the new corporation is deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 55(3.2)(b) — Continuation for purposes of butterfly reorganiza- 

tions and capital gains stripping; 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j.6) amended by 2000, c. 19, s. 13, applicable to amalgamations 
that occur, and windings-up that begin, after December 15, 1998. The para. formerly 
read: 


(j.6) for the purposes of paragraphs 12(1)(t) and (x), subsections 12(2.2) and 
13(7.1), (7.4) and (24), paragraphs 13(27)(b) and (28)(c), subsections 13(29) and 
18(9.1), paragraphs 20(1)(e), (e.1) and (hh), sections 20.1 and 32, paragraph 
37(1)(c), subsection 39(13), subparagraphs 53(2)(c)(vi) and (h)(ii), paragraph 
53(2)(s), subsections 53(2.1), 66(11.4), 66.7(11) and 152(4.3), the determination 
of D in the definition “undepreciated capital cost” in subsection 13(21) and the 
determination of L in the definition “cumulative Canadian exploration expense” 
in subsection 66.1(6), the new corporation shall be deemed to be the same corpo- 
ration as, and a continuation of, each predecessor corporation; 


Para. 87(2)(j.6) substituted by 1994, c. 21, subsec. 39(4), applicable after January 1990, 
and 


(a) in applying the para. after 1987 and before February 1990, it shall be read as 
including a reference to para. 20(1)(e.1); and 


(b) in applying the para. after January 1990 and before 1994, it shall be read as if 
the reference in it to “sections 20.1 and 32” were a reference to “section 32”. 


Para. 87(2)(j.6) formerly read; 


(j.6) [continuation as to various subjects] — for the purposes of paragraphs 
12(1)(t) and (x), subsections 12(2.2) and 13(7.1), (7.4) and (24), paragraphs 
13(27)(b) and (28)(c), subsections 13(29) and 18(9.1), paragraphs 20(1)(e) and 
(hh), section 32, paragraph 37(1)(c), subsection 39(13), subparagraphs 
53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), subsections 53(2.1), 66(11.4), 
66.7(11) and 152(4.3) and the determination of D in the definition “un- 
depreciated capital cost” in subsection 13(21) and of L in the definition “cumula- 
tive Canadian exploration expense” in subsection 66.1(6), the new corporation 
shall be deemed to be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Para. 87(2)(j.6) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(5), applica- 
ble after January 1990. Para. (j.6) formerly read: 


(j.6) continuation as to various subjects — for the purposes of paragraphs 
12(1)(t) and (x), subsections 13(7.1), (7.4) and (24), paragraphs 13(27)(b) and 
(28)(c), subsections 13(29) and 18(9.1), paragraphs 20(1)(e) and (hh), section 32, 
paragraph 37(1)(c), subparagraphs 53(2)(c)(vi) and (h)(ii), paragraph 53(2)(s), 
subsections 53(2.1), 66(11.4), and 66.7(11) and the determination of D in the 
definition “undepreciated capital cost” in subsection 13(21) and of L in the defi- 
nition “cumulative Canadian exploration expense” in subsection 66.1(6), the new 
corporation shall be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 


Para. 87(2)(j.6) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(4), to add 
reference to paras. 13(27)(b), (28)(c), subsecs. 13(29), 18(9.1) and s. 32, applicable 
with respect to amalgamations occurring and windings-up commencing after 1989. 


Interpretation Bulletins: Sce list at end of s. 87. 
(j.7) certain transfers and loans [attribution rules] — for 
the purposes of sections 74.4 and 74.5, the new corporation shall 


be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; ) 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
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Interpretation Bulletins: See list at end of s. 87. 


(j.8) international banking centre business — for the pur- 
poses of section 33.1, the new corporation shall be deemed to be 
the same corporation as, and a continuation of, each predecessor 
corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


Interpretation Bulletins: See list. at end of s. 87. 


(j.9) Part Vi and Part 1.3 tax [pre-1992] — for the purposes 
of determining the amount deductible by the new corporation for 
any taxation year under section 125.2 or 125.3, the new corpora- 
tion shall be deemed to be the same corporation as, and a contin- 
uation of, each Media corporation; 


"Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(j.91) Part 1.3 and Part VI tax — for the purpose of determin- 
ing the amount deductible under subsection 181.1(4) or 190.13) 
by the new corporation for any taxation year, the new corpora- 
tion is deemed to be the same corporation as, and a continuation 
of, each predecessor corporation, except that this paragraph does 
not affect the determination of the fiscal period of any corpora- 
tion or the tax payable by any predecessor car notaH Ors 


ax the purpose’ Se Geer 
2 under subsection A811 or 


ecessors or kubadiaey: as 


cana under subsection 


Potenien 87(2)G. 91 is amend« 


or tax payable by, any corporatic 


mation, or, by virtue paragray 
subsection 8841), 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


S. 87(2)(k) 


History; Para. 87(2)(j.91) amended by 1998, c. 19, subsec. 117(3), applicable to amal- 
gamations that occur, and windings-up that begin, after April 26, 1995. The para. for- 
merly read: 


(j.91) for the purposes of determining the amount deductible under subsection 
181.1(4) or 190.1(3) by the new corporation for any taxation year, the new cor- 
poration shall be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 


Para. 87(2)§.91) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 37(6), applicable 

to amalgamations occurring and windings-up beginning after 1990. 
(j.92) subsections 125(5.1) and 157.1(1) [small business 
deduction and instalment deferral] — for the purposes of 
subsection 125(5.1) and the definition “eligible corporation” in 
subsection 157.1(1), the new corporation is deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(j.92) amended by 2002, c. 9, subsec, 30(1), applicable to taxation 
years that end after 2001. The para. formerly read: 


(j.92) subsec. 125(5.1) [small business deduction] — for the purposes of 
subsection 125(5:1), the new: corporation shall be deemed tobe the same corpo- 
ration as, and a continuation. of, each predecessor corporation; 


Para. 87(2)(j.92) added by 1995, c. 3, subsec. 23(2) applicable to taxation years that 

end after June 1994, 
(j.93) mining reclamation trusts [and qualifying 
environmental trusts] — for the purposes of paragraphs 
12(1)(z.1) and (z.2) and 20(1)(ss) and (tt) and sections 107.3 and 
‘127.41, the new corporation shall be deemed to be the same cor- 
poration as, and a continuation of, each predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

History: Para..87(2)G.93) added by, 1995, c. 3, subsec, 23(2), applicable to amalgama- 

tions that occur and windings-up that begin after February 22, 1994. 
(j.94) film or video productions — for the purposes of sec- 
tions 125.4 and 125.5, the new corporation is deemed to be the 
same corporation. as, and a continuation of, each. predecessor 
corporation; 

Related Provisions: 88(1)(e.2), — Winding-up. See also at end of s. 87. 

History: Para. 87(2)G.94) amended by 1998, c. 19, subsec. 117(4), applicable to amal- 


gamations that occur and windings-up that begin after October 1997. The para. for- 
merly read: 


(j.94) Canadian film or video production tax credit — for the purpose of sec- 
tion 125.4, the new corporation is deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Para. 87(2)(§.94) added by 1996, c. 21, subsec. 15(2), applicable to amalgamations that 
occur and windings-up that begin after 1994. 


sein Addit 


‘ amalgamat n of 
ons, the lms corporation is deemed 


(k) certain RaviNeHtS t to merase for the purpose d of 
subsection 6(3), any amount received by a person from the new 
corporation that would, if received by the’ person from a prede- 
cessor corporation, be deemed for the purpose of section 5 to be 
remuneration for that person’s services rendered as an officer or 
during a period of employment, shall be deemed for the pur- 


S11 


S. 87(2)(k) 


poses of section 5 to be remuneration for services so rendered by 
the person; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


(1) scientific research and experimental develop- 
ment — for the purposes of section 37 and Part VIII, the new 
corporation shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(1.1) idem [repealed R&D allowance] — for the purposes of 
this paragraph, paragraph (1.2) and section 37.1, 


(i) the base period for a particular taxation year of a new cor- 
poration that has fewer than 3 preceding taxation years shall 
be deemed to be the period 


(A) commencing on the day that 


(I) is the earliest of all days each of which is a day 
immediately before the commencement of a taxation 
year of a predecessor corporation in respect of the new 
corporation that ended after 1976, and 


(II) is in the 3 year period ending on the day immedi- 
ately before the commencement of the particular year, 
and 


(B) ending immediately before the first day of the particu- 
lar taxation year, 


(ii) where subparagraph (i) applies, 


(A) in determining the qualified expenditures made by the 
new corporation in its base period, there shall be included 
the total of all amounts each of which is the qualified ex- 
penditure made by a predecessor corporation in a taxation 
year that commenced in the base period of the new corpo- 
ration, and 


(B) in determining the total of the amounts paid to the 
new corporation by persons referred to in subparagraphs 
(b)(i) to (iii) of the definition “expenditure base” in sub- 
section 37.1(5) in its base period, there shall be included 
the total of all such amounts paid to a predecessor corpo- 
ration by a person referred to in those subparagraphs in a 
taxation year that commenced in the base period of the 
new corporation, 


(iii) the capital cost to the new corporation of any property 
that was a research property of a predecessor corporation ac- 
quired by it from the predecessor corporation shall be 
deemed to be the capital cost thereof to the predecessor cor- 
poration and the property shall be deemed to be a research 
property of the new corporation, and 


(iv) each amount determined in respect of the new corpora- 
tion under subparagraph 37.1(3)(b)(1) or (iii), as the case may 
be, shall be deemed to be the total of the amount otherwise 
determined and the total of amounts each of which is the 
amount determined under subparagraph 37.1(3)(b)(i) or (iii), 
as the case may be, in respect of a predecessor corporation; 


(1.2) definition of “predecessor corporation” — for the 
purposes of this paragraph and paragraph (1.1), “predecessor cor- 
poration” includes any corporation in respect of which a prede- 
cessor corporation was a new corporation; 


(1.21) [debt forgiveness rules] — for the purposes of section 
61.3, the definition “unrecognized loss” in subsection 80(1) and 
subsection 80.01(10), the new corporation is deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 


History: Para. 87(2)(1.21) amended by 1998, c. 19, subsec. 117(5), applicable to taxa- 
tion years that end after February 21, 1994. The para. formerly read: 


(1.21) forgiven amount —for the purposes of section 61.3 and subsection 
80.01(10), the new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation; 


Income Tax Act, Part I, Division B 


Para. 87(2)(1.21) added by 1995, c. 21, subsec. 30(2), applicable to taxation years that 
end after February 21, 1994. 


(1.3) replacement property — where before the amalgama- 
tion property of a predecessor corporation was unlawfully taken, 
lost, destroyed or taken under statutory authority, or was a for- 
mer business property of the predecessor corporation, for the 
purposes of applying sections 13 and 44 and the definition “for- 
mer business property” in subsection 248(1) to the new corpora- 
tion in respect of the property and any replacement property ac- 
quired therefor, the new corporation shall be deemed to be the 
Same corporation as, and a continuation of, the predecessor 
corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: IT-259R4: Exchanges of property. See also at end of s. 87. 


new corporation is deemed to be the same corporation as, and a continuation of, each 
predecessor corporation. This new provision also applies in respect of the wi 

of a corporation to which section 88 applies, as a result of the applicati 
graph 88(1)(e.2). New paragraph 87(2)(1.4) applies to amalgamations 
windings up that begin, after December 20, 2002. . 


Related Provisions: 88(1)(¢.2) — Winding-up. See also at end of s. 87, 


(m) reserves — for the purpose of computing the income of 
the new corporation for a taxation year, any amount claimed 
under subparagraph 40(1)(a)(iii) or 44(1)(e)(iii) in computing a 
predecessor corporation’s gain for its last taxation year from the 
disposition of any property shall be deemed 


(i) to have been claimed under subparagraph 40(1)(a)(iii) or 
44(1)(e)(iii), as the case may be, in computing the new cor- 
poration’s gain for a taxation year immediately preceding its 
first taxation year from the disposition of that property by it 
before its first taxation year, and 


(ii) to be the amount determined under subparagraph 
40(1)(a)(i) or 44(1)(e)(i), as the case may be, in respect of 
that property; 
Related Provisions: 87(2)(b) — Meaning of “last taxation year’; 88(1)(e.2) — 
Winding-up. See also at end of s. 87. 


History: Para. 87(2)(m) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(5), 
applicable to amalgamations occurring and windings-up beginning after 1989. Para. 
87(2)(m) formerly read: 


(m) proceeds not due until after end of year — for the purpose of computing 
the income of the new corporation for its first taxation year and any subsequent 
taxation year, any amount claimed under subparagraph 40(1)(a)(iii) in computing 
a predecessor corporation’s gain for its last taxation year from the disposition of 
any property shall be deemed 


(i) to have been claimed under that subparagraph in computing the new cor- 
poration’s gain for a taxation year immediately preceding its first taxation 
year from the disposition of that property by it before its first taxation year, 
and 


(ii) to be the amount determined under subparagraph 40(1)(a)(i) in respect of 
that property; g 


(m.1) [charitable] gift of non-qualifying security — for 
the purpose of computing the new corporation’s gain under sub- 
section 40(1.01) for any taxation year from the disposition of a 
property, the new corporation is deemed to be the same corpora- 
tion as, and a continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
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eee Para. 87(2)(m.1) added by 1998, ic. 19/°s..15, tnt to 1997 et seq. 
Po unrest gees pasa "7 
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_ the e purpose of computi 
l a seat aoe 


ber 4 Wat 


ee PENG 2) Eiadingan ee also at ve of s. 87. y 


ny autays made pursuant to warranty — for the purpose 
of section 42, any outlay or expense made or incurred by the 
new corporation in a taxation year, pursuant to or by virtue of an 
obligation described in’ that*section incurred by a predecessor 
corporation, that would, if the outlay or expense had been made 
or incurred by the predecessor corporation in that year, have 
been deemed to bea loss of the.predecessor corporation for that 
year from the disposition of a capital property shall be deemed 
to be a loss of the new corporation for that year from the dispo- 
sition of,a capital property; 
Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


Interpretation Bulletins: IT-330R: Disposition of capital property subject to war- 
ranty, covenant, etc. (archived). See also at end of s. 87. 


(0) expiration of options previously granted — for the 
purpose of subsection 49(2), any option granted by a predeces- 
sor corporation that expires after the amalgamation shall be 
deemed to have been granted by the new corporation, and any 
proceeds received by the predecessor corporation for the grant- 
ing of the option shall be deemed to. have been received. by the 
new corporation therefor; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


(p) consideration for resource property disposition — 
for the purpose of computing a deduction from the income of the 
new corporation for a taxation year under section 64 of the Jn- 
come Tax Act, chapter 148 of the Revised. Statutes, of Canada, 
1952, any amount that has been included in computing the in- 
come of a predecessor corporation for its last taxation year or a 
previous taxation year by virtue of subsection 59(1) or para- 
graph 59(3.2)(c) of this Act, of subsection 59(3) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, or 
of subsection 83A(5ba) or (5c) of that Act as it read in its appli- 
cation to a taxation year before the 1972 taxation year, shall be 
deemed to have been included in computing the income of the 
new corporation for a previous year by virtue thereof; 


Related Provisions: 87(2)(b) — Meaning of “Vast taxation year”; 88(1)(e.2) — 


Winding-up. See also at end of s. 87. 

1.T. Application Rules: 69. (meaning of “chapter 148 of ...”). 
(q) registered [pension] plans [and DPSPs] — for the 
purposes of sections 147, 147.1 and 147.2 and any regulations 
made under subsection 147.1(18), the new corporation shall be 
deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list.at end of s. 87. 


(r) pisos under former Act] 


Proposed Addition —87(2)(r) 


- ae employees. profit sharing plan —an election rable 
under subsection 144(10) by a predecessor corporation is 
deemed to be an election made by the new corporation; — 


begin, after 199 


2 >, ane in respect of ne of property made afer 6: 00 : 


S.-87(2)(s.1) 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 44(5), ue 
will add para. 872 aw sep to “peomes that occur, and i eran that — 


Technical Notes (uly 2010) New ¥ pn s10X0 1 preserves an lection tder” 


pr estitre lo . 
Related pisuisena’ 88(I)(6. Jojo india See Ag at end of 8. oF 


(s) tax deferred cooperative shares — for the purpose of 
section 135.1, if the new corporation is, at the beginning of its 
first. taxation year, an agricultural cooperative Corporation 
(within the meaning assigned by subsection 135.1(1)), 


(i) the new corporation is deemed to be the same corporation 
as, and a continuation of, each predecessor corporation that 
was an agricultural cooperative corporation at the end of the 
predecessor corporation’s last taxation year, and 


(ii) if, on the amalgamation, the new corporation issues a 
share (in this subparagraph referred to as the “new share’’) 
that is described in all of paragraphs (b) to (d) of:the defini- 
tion “tax-deferred cooperative share” in subsection 135.1(1) 
to a taxpayer in exchange for a share of a predecessor corpo- 
ration (in this subparagraph referred to as the “old: share”’) 
that was, at the end of the predecessor corporation’ s last tax- 
ation year, a tax deferred cooperative share within the mean- 
ing assigned by that definition, and the amount of paid-up 
capital, and the amount, if any, that the taxpayer is entitled to 
receive on a redemption, acquisition or cancellation, of the 
new share.are equal to those amounts, respectively, in respect 
of the old share, 


(A) the new share is deemed to have been issued at the 
time the old share was issued, and 


(B) in applying subsection 135.1(2), the taxpayer is 
deemed to have disposed of the old share for nil proceeds, 


_ Proposed Amendment - _ 87(2)(s)(ii) 


a va on the amalgamation, the new corporation issues. ee 
share Gn this subparagraph and subsection 135.1(10)_ re- 
ferred to as the “new share”) that is described in all of 
paragraphs (b) to (d) of the definition “tax deferred cooper- 
ative share” in subsection 135.1(1) to a taxpayer in ex- 
change for a share of a predecessor corporation (in this sub-. 
_ paragraph | and subsection 135.1(10) referred to as the. “old. 
- share”) that was, at the end of the predecessor corporation’s 
last taxation year, a tax deferred cooperative share within 
the meaning assigned by that definition, and the amount of 
paid-up capital, and the amount, if any; that the taxpayer is 
- entitled to receive on a redemption, acquisition or cancella-_ 
tion, of the new share are equal to those amounts, Tespec- — 
tively, in respect of the old share, subsection 135. a ap- 
____ plies in respect of the exchange, a , 
Application: The October 31, 2011 draft legislation, subsec. 153), will od - : 
para. 87 Qys)Gi) | to 6 as above, deemed to have come into force on Spe” 29. 
2009. ] 7 7 
Technical Notes: Paragraph BT ere is amended as a consequence of the addition’ 
of new subsection 135.1(10) relating to tax deferred cooperative shares held by an 
eligible member of an agricultural cooperative corporation. In particular, the existing ~ 
rules in clauses 87(2)(s)(ii)(A) and (B) are replaced with a rule that provides that new 
subsection 135.110) applies. The rules in new subsection. 135. 1(10) are substantially 
the same as the rules under those clauses. 


As a result of paragraph 88(1)(e. 2), the equivalent of ed ee 87(2)¢s). ap- 
plies to shares acquired on a winding-up to which subsection 88(2) applies. 


Related Provisions: 88(1)(e.2);— Winding-up. See“also at end?of s. 87. 

History: Para. 87(2)(s) added by 2006, -c. 4, s.'8, s. 55, applicable after 2005. 
(s.1) deemed SIFT wind-up corporation — if a predecessor 
corporation was a SIFT wind-up corporation immediately before 


the amalgamation, the new corporation is deemed to be a SIFT 
wind-up corporation; 
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History: Para. 87(2)(s.1) added by 2009, c. 2, subsec. 19(2), applicable after Decem- 
ber 19, 2007. 


(t) pre-1972 capital surplus on hand ~— for the purpose of 
subsection 88(2.1), any capital property owned by a predecessor 
corporation on December 31, 1971 that was acquired by the new 
corporation by virtue of the amalgamation shall be deemed to 
have been acquired by the new corporation before 1972 at an 
actual cost to it equal to the actual cost of the property to the 
predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 


(u) shares of foreign affiliate — where one or more shares 
of the capital stock of a foreign affiliate of a predecessor corpo- 
ration have, by virtue of the amalgamation, been acquired by the 
new corporation and as a result of the acquisition the affiliate 
has become a foreign affiliate of the new corporation, 


(i) for the purposes of subsection 91(5) and paragraph 
92(1)(b), any amount required by section 92 to be added or 
deducted, as the case may be, in computing the adjusted cost 
base of any such share to the predecessor corporation before 
the amalgamation shall be deemed to have been so required 
to be added or deducted, as the case may be, in computing 
the adjusted cost base of the share to the new corporation, 
and 


(ii) for the purposes of subsections 93(2) to (2.3), any exempt 
dividend received by the predecessor corporation on any 
such share is deemed to be an exempt dividend received by 
the new corporation on the share; 


Proposed Amendment — 87(2)(u)(ii) 


(ii) for the purposes of subsections 93(2.01), (2.11), (2.21) 
and (2.31), any exempt dividend received by the predeces- 
sor corporation on any such share is deemed to be an ex- 
empt dividend received by the new corporation on the 
_ share; 
Application: The August 19, 2011 draft legislation (foreign affiliates), s. 10, will 
amend subpara. 87(2)(u)(ii) to read as above, applicable when subsec. 93(2.01) as 
enacted, applies except that, when that subsec. 93(2.01) applies but subsec. 93(2.11), 
as enacted, does not apply, subpara. 87(2)(u)(ii) is to be read as follows: 
(ii) for the purposes of subsection 93(2.01), any exempt dividend received by 
the predecessor corporation on any such share is deemed to be an exempt divi- 
dend received by the new corporation on the share; 
See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: Section 87 provides rules that apply where there has been an 
amalgamation of two or more taxable Canadian corporations to form a new corpora- 
tion. The new corporation is generally treated as a continuation of its predecessor 
corporations for the purposes of the Act. 

Paragraph 87(2)(u) is a rule that provides for continuity of the predecessor corpora- 
tions in respect of certain attributes of their foreign affiliates. Subparagraph 
87(2)(u)Gi) effects such continuity with respect to “exempt dividends”, as defined in 
subsection 93(3), as they apply in the context of the foreign affiliate stop-loss rules in 
subsections 93(2) to (2.3). 

Subparagraph 87(2)(u)(i) is being amended as a consequence of the restructuring of 
the those stop-loss rules. For details about the restructuring of those stop-loss rules, 
refer to the commentary under subsections 93(2) to (2.32). 


This amendment generally applies on the same basis as new subsection 93(2.01). 
Related Provisions: 88(1)(e.2) — Winding-up; Reg. 5905(5.1) — Effect on FAPI 
accounts. See also at end of s. 87. 


History: Subpara. 87(2)(u)(ii) amended by 2001, c. 17, subsec. 65(2), applicable after 
November 1999. The subpara. formerly read: 


(ii) for the purpose of subsection 93(2), any exempt dividend received by the 
predecessor corporation on any such share shall be deemed to be an exempt divi- 
dend received by the new corporation on the share; 


Interpretation Bulletins: See also list at end of s. 87. 
(v) gifts [donations] — for the purposes of section 110.1, the 
new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation with respect 
to gifts; 

Interpretation Bulletins: See list at end of s. 87. 
(w) [Repealed under former Act] 


Income Tax Act, Part I, Division B 


(x) taxable dividends — for the purposes of subsections 
112(3) to (4.22), 


(i) any taxable dividend received on a share that was deducti- 
ble from the predecessor corporation’s income for a taxation 
year under section 112 or subsection 138(6) is deemed to be 
a taxable dividend received on the share by the new corpora- 
tion that was deductible from the new corporation’s income 
under section 112 or subsection 138(6), as the case may be, 


(ii) any dividend (other than a taxable dividend) received on 
a share by the predecessor corporation is deemed to have 
been received on the share by the new corporation, and 


(iii) a share acquired by the new corporation from a prede- 
cessor corporation is deemed to have been owned by the new 
corporation throughout any period of time throughout which 
it was owned by a predecessor corporation; 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(x) amended by 1998, c. 19, subsec. 117(6), applicable to 1994 et 
seq. except that, in its application to dispositions of shares that occurred before April 
27, 1995, para. 87(2)(x) shall be read as follows: ; 


(x) for the purposes of subsections 112(3) to (4.3), 


(i) any taxable dividend received on a share that was deductible from the 
predecessor corporation’s income for a taxation year, under section 112 or 
subsection 138(6) is deemed to be a taxable dividend received on the share 
by the new corporation that was deductible from the new corporation’s in- 
come under section 112 or 138(6), as the case may be, 

(ii) any capital dividend or life insurance capital dividend received on a 
share by the predecessor corporation is deemed to be a capital dividend or 
life insurance capital dividend, as the case may be, received on the share by 
the new corporation, and 

(ili) a share acquired by the new corporation from a predecessor corporation 
is deemed to have been owned by the new corporation throughout any pe- 
riod of time throughout which it was owned by a predecessor corporation; 


The para. formerly read: 
(x) for the purposes of subsections 112(3) to (4.3), 


(i) any taxable dividend received on a share that was deductible from the 
predecessor corporation’s income for a taxation year under section 112 or 
subsection 138(6) shall be deemed to be a taxable dividend received on the 
share by the new corporation that was deductible from the new corporation’ s 
income for a taxation year under section 112 or subsection 138(6), as the 
case may be, and 


(ii) any capital dividend or life insurance capital dividend received on a 
share by the predecessor corporation shall be deemed to be a capital divi- 
dend or life insurance capital dividend, as the case may be, received on the 
share by the new corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(y) contributed surplus — for the purposes of subsections 
84(1) and (10), the new corporation shall be deemed to be the 
same corporation as, and a continuation of, each predecessor 
corporation; 
History: Para. 87(2)(y) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(6), appli- 
cable after July 13, 1990. 


(y.1) [Repealed] 


History: Para. 87(2)(y.1) repealed by 1998, c. 19, subsec. 117(7), applicable to taxes 
payable for taxation years that begin after 1986. The para. formerly read: 
(y.1) preferred-earnings amount — for the purpose of computing the pre- 
ferred-earnings amount (within the meaning assigned by subsection 181(2)) of 
the new corporation, there shall be added to the new corporation’s preferred- 
earnings amount at the end of its first taxation year the total of all-amounts each 
of which is the amount, if any, by which 


(i) a predecessor corporation’s preferred-earnings amount at the end of its 
last taxation year 

exceeds 
(ii) the amount that would be determined under paragraph 181(2)(c) in re- 
spect of the predecessor corporation for its last taxation year if the references 


in that paragraph to “the immediately preceding taxation year” and “that 
year” were read as “the year”; 


Interpretation Bulletins: See list at end of s. 87. 
(z) foreign tax carryover — for the purposes of determining 
the new corporation’s unused foreign tax credit (within the 
meaning of subsection 126(7)) in respect of a country for any 
taxation year and determining the extent to which subsection 
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126(2.3) applies to reduce the amount that may be claimed by 
the new corporation under paragraph 126(2)(a) in respect of an 
unused foreign tax credit in respect of a country for a taxation 
year, the new corporation shall be deemed to be the same corpo- 
ration as, and a continuation of, each predecessor corporation, 
except that this paragraph shall in no respect affect the determi- 
nation of 


(i) the fiscal period of the new corporation or any of its pred- 
ecessor corporations, or 


(ii) the tax payable under this Act by any predecessor 
corporation; 


Interpretation Bulletins: IT-520: Unused foreign tax credits — carryforward and 
carryback. See also at end of s. 87. 


(z.1) capital dividend account — for the purposes of com- 
puting the capital dividend account of the new corporation, it 
shall be deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation, other than a predecessor 
corporation to which subsection 83(2.1) would, if a dividend 
were paid immediately before the amalgamation and an election 
were made under subsection 83(2) in respect of the full amount 
of that dividend, apply to deem any portion of the dividend to be 
paid by the predecessor corporation as a taxable dividend; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(z.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(7), 
applicable to amalgamations occurring and windings-up beginning after July 13, 1990. 
Para. 87(2)(z.1) formerly read: 


(z.1) capital dividend account — for the purpose of computing at any particu- 
lar time after the amalgamation the capital dividend account of a new corpora- 
tion that has been a private corporation continuously from the time of the amal- 
gamation to the particular time, there shall be added the amount of the capital 
dividend account of each predecessor corporation immediately before the amal- 
gamation, except that the amount of the capital dividend account of any prede- 
cessor corporation immediately before the amalgamation shall be deemed to be 
nil where, had a dividend been paid by the predecessor corporation immediately 
before the amalgamation and an election been made under subsection 83(2) in 
respect of that dividend, subsection 83(2.1) would have applied to deem all or 
any portion of the dividend to be a taxable dividend; 


Interpretation Bulletins: IT-66R6: Capital dividends. See also at end of s. 87. 


(z.2) application of Parts Ill and Ill.1 — for the purposes of 
Parts III and III.1, the new corporation is deemed to be the same 
corporation as, and a continuation of, each predecessor 
corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


History: Para. 87(2)(z.2) amended by 2007, c. 2, subsec. 45(1),,applicable to amalga- 
mations that occur, and to windings-up that begin, after 2005. It formerly read: 


(z.2) application of Part Ill — for the purposes of Part III, the new corporation 
shall be deemed to be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(aa) refundable dividend tax on hand — where the new 
corporation was a private corporation immediately after the 
amalgamation, for the purpose of computing the refundable divi- 
dend tax on hand (within the meaning assigned by subsection 
129(3)) of the new corporation at the end of its first taxation 
year there shall be added to the total determined under subsec- 
tion 129(3) in respect of the new corporation for the year the 
total of all amounts each of which is the amount, if any, by 
which the refundable dividend tax on hand of a predecessor cor- 
poration at the end of its last taxation year exceeds its dividend 
refund (within the meaning assigned by subsection 129(1)) for 
its last taxation year, except that no amount shall be added under 
this paragraph in respect of a predecessor corporation 


(i) that was not.a private corporation at the end of its last 
taxation year, or 


(ii) where subsection 129(1.2) would have applied to deem a 
dividend paid by the predecessor corporation immediately 
before the amalgamation not to be a taxable dividend for the 
purpose of subsection 129(1); 


S. 87(2)(bb) 


Related Provisions: 87(2)(b) — Meaning of “last taxation year’; 88(1)(e.2) — 
Winding-up; 131(5) — Dividend refund to mutual fund corporation; 186(5) — Deemed 
private corporation. See also at end of s. 87. 


History: Para. 87(2)(aa) amended by 1996, c. 21, subsec. 15(3), applicable to amalga- 
mations that occur and windings-up that begin after June 1995. The para. formerly 
read: 


(aa) refundable dividend tax on hand — where the new corporation was a pri- 
vate corporation continuously from-the time of the amalgamation until the time 
immediately after the beginning, of any taxation’ year, for the purpose of comput- 
ing the refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3)) of the new corporation at the end of that year there shall be added to 
the total determined under subsection 129(3) for that year, from which the total 
of amounts determined under paragraphs 129(3)(c) to (e) is subtracted, the total 
of all amounts each of which is the amount, if any, by which the refundable 
dividend tax on hand immediately before the amalgamation of a predecessor cor- 
poration that was a private corporation at that time exceeds its dividend: refund 
(within the meaning assigned by subsection 129(1)) for its taxation year ending 
at that time, except that no amount shall be so added in respect of a predecessor 
corporation where subsection 129(1.2) would have applied to deem a dividend 
paid by the predecessor corporation immediately before the amalgamation not to 
be a, taxable dividend for the purpose of subsection 129(1); 


Para. 87(2)(aa) amended by 1994, c. 7, Sch. VIII (1993; c. 24), subsec. 37(8), applica- 
ble to the computation of refundable dividend tax on hand (within the meaning as- 
signed by subsec. 129(3) as amended) for 1993 et seg. Para. (aa) formerly read: 


(aa) refundable dividend tax on hand — in the case of a new corporation that 
has been a private corporation continuously from the time of the amalgamation 
to the end of any taxation year, for the purposes of computing the refundable 
dividend tax on hand (within the meaning assigned by subsection 129(3)), of the 
new corporation at the end of the taxation year, where a predecessor corporation 
had refundable dividend tax on hand immediately before the amalgamation, the 
amount by which the refundable dividend tax on hand at that time exceeds any 
dividend refund (within the meaning assigned by subsection 129(1)) of the pred- 
ecessor corporation for its taxation year ending immediately before the amalga- 
mation shall be added to the total determined under subsection 129(3) from 
which the new corporation’s dividend refunds are to be subtracted, except that 
the amount to be added to the total determined under subsection 129(3) shall be 
deemed to be nil where, had a dividend been paid by the predecessor corporation 
immediately before the amalgamation, subsection 129(1.2) would have applied 
to deem the dividend not to be a taxable dividend; 


Interpretation Bulletins: See list at end of s. 87. 


(bb) mutual fund and investment corporations — where 
the new corporation is a mutual fund corporation or an invest- 
ment corporation, there shall be added to 


(i) the amount determined under each of paragraphs (a) and 
(b) of the definition “capital gains dividend account” in sub- 
section 131(6), and 


(ii) the values of A and B in the definition “refundable capi- 
tal gains tax on hand” in that subsection 


in respect of the new corporation at any time the amounts so 
determined and the values of those factors immediately before 
the amalgamation in respect of each predecessor corporation that 
was, immediately before the amalgamation, a mutual fund cor- 
poration or an investment corporation; 


History: Para. 87(2)(bb) amended by 1998, c. 19, subsec. 117(8), applicable to amal- 
gamations that occur after 1991 except that, for amalgamations that occurred after 1991 
and before February 23, 1994, subpara. 87(2)(bb)(i) shall be read as follows: 


(i) the amount determined under each of paragraphs (a) to (g) of the definition 
“capital gains dividend account” in subsection 131(6), and 


The para. formerly read: 


(bb) mutual fund and investment corporations — where the new corporation 
is a mutual fund corporation or an investment corporation, there shall be added 
to the amount determined for each of A, B, C and_D in the definition “capital 
gains dividend account” and A and B in the definition “refundable capital gains 
tax on hand” in subsection 131(6) in respect of the new corporation at any time 
the amount so determined immediately before the amalgamation in respect of 
each ‘predecessor corporation that was a mutual fund corporation or an invest- 
ment corporation; 


Para. 87(2)(bb) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(8), applicable 
to amalgamations occurring after July 13, 1990 and, where the corporation so elects by 
notifying the Minister of National Revenue in writing before 1993, to. amalgamations 
occurring after 1986. Para. 87(2)(bb) formerly read: 


(bb) mutual fund corporation — in the case of anew corporation that is a mu- 
tual fund corporation, 


(i) for the purpose of computing its capital gains dividend account at any 
time, where a predecessor mutual fund corporation had a capital gains divi- 
dend account immediately before the amalgamation the amount thereof shall 


515 


S. 87(2)(bb) 


be added to the amount determined for A in the definition “capital gains 
dividend account” in subsection 131(6), and oi 


(ii) for the purpose of computing its refundable capital gains tax on hand at 
the end of any taxation year, where a predecessor mutual fund corporation 
had refundable capital gains tax on hand immediately before the amalgama- 
tion the amount thereof shall be added to the amount determined for A in the 
definition “refundable capital gains [tax] on hand” in subsection 131(6); 


(bb.1) flow-through entities — where a predecessor corpora- 
tion was, immediately before the amalgamation, an investment 
corporation, a mortgage investment corporation or a mutual fund 


corporation and the new corporation is an investment corpora- | 


tion, a mortgage investment corporation or a mutual fund corpo- 
ration, as the case may be, for the purpose of section 39.1, the 
new corporation is deemed to be the same corporation as, and a 
continuation of, the predecessor corporation; 


History: Para. 87(2)(bb.1) added by 1998, c. 19, subsec. 117(8), applicable to amalga- 
mations that occur after 1993. 


(cc) non-resident-owned investment corporation — in 
the case of a new corporation that is a non-resident-owned in- 
vestment corporation, 


(i) for the purpose of computing its allowable refundable tax 
on hand (within the meaning assigned by subsection 133(9)) 
at any time, where a predecessor corporation had allowable 
refundable tax on hand immediately before the amalgama- 
tion, the amount thereof shall be added to the total deter- 
mined for A in the definition “allowable refundable tax on 
hand” in subsection 133(9), 


(ii) for the purpose of computing its capital gains dividend 
account (within the meaning assigned by subsection 133(8)) 
at any time, where a predecessor corporation had an amount 
in its capital gains dividend account immediately before the 
amalgamation, that amount shall be added to the amount de- 
termined under paragraph (a) of the description of A in the 
definition “capital gains dividend account” in subsection 
133(8), and 


(iii) for the purpose of computing its cumulative taxable in- 
come (within the meaning assigned by subsection 133(9)) at 
any time, where a predecessor corporation had cumulative 
taxable income immediately before the amalgamation, the 
amount thereof shall be added to the total determined for A 
in the definition “cumulative taxable income” in subsection 
133(9); 

Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 

Interpretation Bulletins: See list at end of s. 87. 


(dd)-(hh) [Repealed under former Act] 


(ii) public corporation — where a predecessor corporation 
was a public corporation immediately before the amalgamation, 
the new corporation shall be deemed to have been a public cor- 
poration at the commencement of its first taxation year; 


Interpretation Bulletins: See list at end of s. ‘87. 


Gj) interest on certain obligations — for the purposes of 
paragraph 81(1)(m), the new corporation shall be deemed to be 
the same corporation as, and a continuation of, each predecessor 
corporation; 


Interpretation Bulletins: See list at end of s. 87. 


(kk) disposition of shares of controlled corporation — 
for the purposes of paragraph 40(2)(h), 


(i) where a corporation was controlled, directly or indirectly 
in any manner whatever, by a predecessor corporation imme- 
diately before the amalgamation and has, by reason of the 
amalgamation, become controlled, directly or indirectly in 
any manner whatever, by the new corporation, the new cor- 
poration shall be deemed to have acquired control of the cor- 
poration so controlled at the time control thereof was ac- 
quired by the predecessor corporation, and 


(1i) where a predecessor corporation was immediately before 
the amalgamation controlled, directly or indirectly in any 
manner whatever, by a corporation that, immediately after 


Income Tax Act, Part I, Division B 


the amalgamation, controlled, directly or indirectly in any 
manner whatever, the new corporation, the new corporation 
_ Shall be deemed to be the same corporation as, and a eontinus 
ation of, each predecessor corporation; 
Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 'See also at 
end of s. 87. 
Interpretation Bulletins: See list at end of s. 87. 
(ll) para. 20(1)(n) and subpara. 40(1)(a)(iii) amounts — 
notwithstanding any other provision of this Act, where any pro- 
perty was disposed of by a predecessor corporation, the new cor- 
poration shall, in computing 
(i) the amount of any deduction under paragraph 20(1)(n) as 
a reserve in respect of the property sold in the course of busi- 
ness, and 
(ii) the amount of its claim under subparagraph 40(1)(a)(iii) 
or 44(1)(e)(iii) in respect of the disposition of the property, 
be deemed to be the same corporation as, and a continuation of, 
the predecessor corporation; 
Related Provisions: 88(1)(e.2) — Winding-up. See ‘also at end of s. 87. 
History: Subpara. 87(2)(II)(ii) amended by 1994, c. 7, Sch. I (1991, :c. 49), subsec. 
65(9), to add reference to subpara. 44(1)(e)(iii), applicable to amalgamations occurring 
and windings-up beginning after 1989. 
(mm) idem — for the purposes of section 126.1, the new corpo- 
ration shall be deemed to be the same corporation as, and a con- 
tinuation of, each predecessor corporation; 


Ae eae prt 


History Para. BOvGam added byt 1994, c. 8, subsec. 19(09, ene to  aalgama 
tions occurring, and windings-up beginning, after 1991. 
(nn) refundable Part VII tax on hand — for the purpose of 
computing the refundable Part VII tax on hand of the new cor- 
poration at the end of any taxation year, there shall be added to 
the total determined under paragraph 192(3)(a) the total of all 
amounts each of which is the amount, if any, by which 


(i) a predecessor corporation’s refundable Part VII tax on 
hand at the end of its last taxation year 


exceeds 


(ii) the predecessor corporation’s Part VII refund for its last 
taxation year; 
Related Provisions: 87(2)(b)— Meaning of “last taxation year”; 88(1)(e.2)— 
Winding-up. See also list at end of s. 87. 
Interpretation Bulletins: Sce list at end of s. 87. 


(oo) investment tax credit — for the purpose of applying 
subsection 127(10.2) to any corporation, the new corporation is 
deemed to have had 


(i) a particular taxation year that 


(A) where it was associated with ‘another corporation in 
the new corporation’s first taxation year, ended in the cal- 
endar year that precedes the calendar year in which’ that 
first year ends, and 


(B) in any other case, immediately precedes that first 
year, and 


(ii) taxable income for the particular year (determined before 
taking into consideration the specified future tax conse- 
quences for the particular year) equal: to the total of all 
amounts each of which is a predecessor corporation’s taxable 
income for its taxation year that ended immediately, before 
the amalgamation (determined before taking into considera- 
tion the specified future tax consequences for that year); 
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History: Para. 87(2)(00) amended by 1997, c. 25, subsec. 18(2), applicable to amalga- 
mations that occur after 1995, except that, for amalgamations that occur in 1996, the 
expression “any corporation” shall be read as “the new corporation”. For amalgama- 
tions that occur after May 23, 1985 and before 1996, para. (00) shall be read. without 
reference to the expression “paragraph 127.1(2)(a) and subpenerivh 157(1)(b)(@)”. 
Para. (00) formerly read: 
(oo) for the purposes of applying absoddon 127(10:1), reais 127. 1(2)(a)13 
and subparagraph 157(1)(b)(i) in respect of the first taxation year of the new 
corporation, the new corporation shall be deemed to have had a taxation year 
immediately preceding its first taxation year and to have had 


(i) taxable income for that preceding taxation year equal to the total of 
amounts each of which is the taxable income of a predecessor corporation 
for its taxation year ending immediately before the amalgamation, and 


(ii) a business limit for that preceding taxation year equal to the total of 
amounts each of which is the business limit of a predecessor corporation for 
its taxation year ending immediately before the amalgamation; 


Interpretation Bulletins: See list at end of s. 87. 


(00.1) refundable investment tax credit and balance- 
due day — for the purpose of applying the definition “qualify- 
ing corporation’? in, subsection 127.1(2), and subparagraph (d)(i) 
of the definition “balance-due day” in subsection 248(1), to any 
corporation, the new corporation is deemed to have had 


(i) a particular taxation year that 


(A) where it was associated with another corporation in 
the new corporation’s first taxation year, ended in the cal- 
endar year that precedes the calendar year in which that 
first year ends, and 


(B) where clause (A) does not apply, immediately, pre- 
cedes that first year, 


(ii) taxable income for the particular year (determined before 
taking into consideration the specified future tax. conse- 
quences for the particular year) equal to the total of all 
amounts each of which is a predecessor corporation’s taxable 
income for its taxation year that ended immediately before 
the amalgamation (determined before taking into considera- 
tion the specified future tax consequences for that year), and 


(iii) a business limit for the particular year equal to the total 
of all amounts each of which is.a predecessor corporation’s 
business limit for its taxation year that ended immediately 
before the amalgamation; 
History: The opening words of para. 87(2)(00.1) amended by 2002, ¢. 9, subsec. 
30(2), applicable to taxation years that end after 2001. The opening words formerly 
read: 
(00.1) for the purpose of applying subparagraph 157(1)(b)@) and the definition 
“qualifying corporation” in subsection 127.1(2) to any corporation, the new cor- 
poration is deemed to have had 


Para. 87(2)(00.1) added by 1997, c. 25, subsec. 18(3), applicable to amalgamations that 
occur after May 23, 1985, except that, , 


(a) for amalgamations that occur before 1997, the expression “any corporation” 
shall be read as “the new corporation”; 


(b) for the purpose of applying para. (oo. 1) for the purpose of the definition “quali- 
fying corporation” in subsec. 127.1(2), the business limits referred to in para. 
(00.1), for taxation years that ended after June 1994 and began before 1996, shall 
be determined under s. 125 as that section read in its application to taxation years 
that ended before July 1994; and 
(c) cl. (00.1)()(A) does not apply 
(i) for the purpose of applying the definition “ ude corporation” in ‘sub- 
sec. 127.1(2) to taxation years that ended before July 1994, and 


(ii) for the purpose of applying subpara. 157(1)(b)(i) to taxation years that end 

before 1998. 
(pp) cumulative offset account computation — for the 
purpose of computing the cumulative offset account (within the 
meaning assigned by subsection 66.5(2)) of the new corporation 
at any time, there shall be added to the total otherwise deter- 
mined under paragraph 66.5(2)(a) the total of all amounts each 
of which is the amount, if any, by which 


(i) a predecessor corporation’s cumulative offset account at 
the end of its last taxation year 


S. 87(2)(vv) 


exceeds 


(ii) the amount deducted under subsection 66.5(1) in comput- 
ing the predecessor corporation’s income for its last taxation 
year; 
Related Provisions: 87(2)(b) — Meaning; of “last. taxation year”; 
Winding-up. See also list at, end of.s,,87. 


88(1)(e.2) — 


Interpretation Bulletins: See list at end of s. 87. 


(qq) continuation of corporation [investment tax 
credit] — for the purpose of computing the new corporation’s 
investment tax credit atthe end of any taxation year, the new 
corporation is deemed to be the same corporation as, and a con- 
tinuation of, each predecessor corporation, except that this para- 
graph does not affect the determination of the fiscal period of 
any corporation or the tax payable by any predecessor 
corporation;; ; 


Related Provisions: See Related Provisions at end of s. 87. 


History: Para. 87(2)(qq) amended by 1998, c. 19, subsec. 117(9), applicable to ‘amal- 
gamations that occur after April 26, 1995. The para. formerly read: 


(qq) for the purpose of computing the new corporation’s investment tax credit 
and employment tax credit at the end of any taxation year, the new corporation 
shall be deemed to be the same corporation as, and a continuation of, each prede- 
cessor corporation; 


Interpretation Bulletins: See list at end of’s. 87. 


(rr) tax on taxable preferred shares — for the purposes of 
subsections 112(2.9), 191(4), and 191.1(2) and (4), the new cor- 
poration shall be deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up.; See.also at end of s. 87. 


(ss) transferred liability for Part VI.1 tax — for the pur- 
poses of section 191.3, the new corporation shall.be, deemed to 
be. the same corporation as, and.a.continuation. of, each prede- 
cessor corporation; 


(tt) livestock — inclusion of aeceind amount — for the 
purposes of subsections 80.3(3) and (5), the new. corporation 
shall be deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation; 


Related Provisions: 88(1)(e.2) — Winding-up. See also at end of s. 87. 


(uu) fuel tax rebates —for the, purposes of paragraph 
12(1)(x.1), the description of D.1 in the definition “non-capital 
loss” in subsection 111(8), and subsections 111(10) and (11), the 
new corporation is deemed to be the same corporation as, and a 
continuation of, each predecessor corporation; 
Related Provisions: .88(1)(e.2) — Winding-up; 93(2)—(2.3) — Loss. limitation. on 
disposition of share. See also list at end of s. 87. 


History: Para. 87(2)(uu) amended by 1997, ¢. 26, s. 83, applicable to 1997 et seq. 
Para.,(uw) formerly read: 


(uu) for the purposes of paragraph 12(1)(x.1), the description of D.1 in the defi- 
nition “non-capital loss” in subsection 111(8), clause 111(10)(a)@)(B) and sub- 
section 111(11), the new corporation shall be deemed to be the same ‘corporation 
as, and:a continuation: of, each predecessor corporation. 


Para, 87(2)(uu) added by 1994, c. 7, Sch. VI (1992, c. 29), s. 3, applicable to amalga- 
mations occurring after 1991. 


Interpretation Bulletins: See list at end of s. 87. 


(vv) general rate income pool — if the new corporation is a 
Canadian-controlled private corporation or a deposit insurance 
corporation in its first taxation. year, in.computing its, general 
rate income pool at the end of that first taxation year there shall 
be. added the. total of all amounts determined: under subsection 
89(5). in respect.of the corporation for that first taxation year; 
and 

Related Provisions: 88(1)(e.2)(ix), 89(6) — Winding-up;. 89(15) — Meaning of 

“deposit insurance corporation”;. 125(7)“Canadian-controlled private _ corpora- 

tion”(d) — Election not to be CCPC for purposes of 87(2)(vv). See also at end of s. 87. 


13Sic. This refers to an earlier version of subsec. 127.1(2), which is now the definition of “qualifying corporation” in that subsec. 
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History: Para. 87(2)(vv) added by 2007, c. 2, subsec. 45(2), applicable to amalgama- 
tions that occur, and to windings-up that begin, after 2005. 


(ww) low rate income pool — if the new corporation is 
neither a Canadian-controlled private corporation nor a deposit 
insurance corporation in its first taxation year, there shall be ad- 
ded in computing its low rate income pool at any time in that 
first taxation year the total of all amounts determined under sub- 
section 89(9) in respect of the corporation for that first taxation 
year, 
Related Provisions: 88(1)(e.2)(ix), $0(10) --.Windino-ups 89(15) — Meaning of 
“deposit insurance corporation”; 125(7)“Canadian-controlled private _corpora- 
tion’”(d) — Election not to be CCPC for purposes of 87(2)(ww). See also at end of s. 
87. 


History: Para. 87(2)(ww) added by 2007, c. 2, subsec. 45(2), applicable to amalgama- 
tions that occur, and to windings-up that begin, after 2005. 


(2.01) Application of subsec. 37.1(5) — The definitions in sub- 
section 37.1(5) apply to subsection (2). 


Origin of subsec. 87(2.01): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 37.1(5)): 


(2.1) Non-capital losses, etc., of predecessor corpora- 
tions — Where there has been an amalgamation of two or more 
corporations, for the purposes only of 


(a) determining the new corporation’s non-capital loss, net capi- 
tal loss, restricted farm loss, farm loss or limited partnership 
loss, as the case may be, for any taxation year, and 


(b) determining the extent to which subsections 111(3) to (5.4) 
and paragraph 149(10)(c) apply to restrict the deductibility by 
the new corporation of any non-capital loss, net capital loss, re- 
stricted farm loss, farm loss or limited partnership loss, as the 
case may be, 


the new corporation shall be deemed to be the same corporation as, 
and a continuation of, each predecessor corporation, except that this 
subsection shall in no respect affect the determination of 


(c) the fiscal period of the new corporation or any of its 
predecessors, 


(d) the income of the new corporation or any of its predecessors, 
or 


(e) the taxable income of, or the tax payable under this Act by, 
any predecessor corporation. 
Related Provisions: 87(2)(a) — Taxation year-end; 87(2.11) — Losses, etc., on 


amalgamation with subsidiary wholly-owned corporation; 256(7) — Where control 
deemed not acquired. See also at end of s. 87. 


History: Para. 87(2.1)(b) amended by 1998, c. 19, subsec. 117(10), applicable to a 
corporation that becomes or ceases to be exempt from tax under Part I of the Act after 
April 26, 1995. The para. formerly read: 


(b) determining the extent to which subsections 111(3) to (5.4) and paragraph 
149(10)(d) apply to restrict the deductibility by the new corporation of any non- 
capital loss, net capital loss, restricted farm loss, farm loss or limited partnership 
loss, as the case may be, 


Selected Cases [subsec. 87(2.1)]: Duha Printers (Western) Ltd. v. R., [1998] 3 
C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Shareholder agreement did not 
result in de jure control); Garage Montplaisir Ltée vy. MNR, [1992] 2 C.T.C. 2700 
(TCC) (Predecessor corporation’s business not carried on by corporation resulting from 
amalgamation; non-capital losses not deductible). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 87. 


(2.11) Vertical amalgamations — Where a new corporation is 
formed by the amalgamation of a particular corporation and one or 
more of its subsidiary wholly-owned corporations, the new corpora- 
tion is deemed to be the same corporation as, and a continuation of, 
the particular corporation for the purposes of applying sections 111 
and 126, subsections 127(5) to (26) and 181.1(4) to (7), Part IV and 
subsections 190.1(3) to (6) in respect of the particular corporation. 
Related Provisions: 87(1.4) — Definition of “subsidiary wholly-owned corpora- 
tion”, 87(2.1) — Non-capital losses, etc., of predecessor corporations; 87(11) — Verti- 
cal amalgamation — effects; 256(7) — Where control deemed not acquired. 


Income Tax Act, Part I, Division B 


History: Subsec. 87(2.11) amended by 1998, c. 19, subsec. 117(11), applicable to 
amalgamations that occur after April 26, 1995. The subsec. formerly read: 


(2.11) Losses, etc., on amalgamation with subsidiary wholly-owned corpo- 
ration — Where a new corporation is formed by the amalgamation of a particu- 
lar corporation and one or more of its subsidiary wholly-owned corporations, the — 
new corporation shall, for the purposes of applying section 111 and Part IV in ~ 
respect of the particular corporation, be deemed to be the same corporation as, 
and a continuation of, the particular corporation. 


Subsec. 87(2.11) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(9), applicable 
to amalgamations occurring after 1989. 


I.T. Technical News: 3 (subsection 87(2.11)). 


(2.2) Amalgamation of insurers — Where there has been an 
amalgamation and one or more of the predecessor corporations was 
an insurer, the new corporation is, notwithstanding subsection (2), 
deemed, for the purposes of paragraphs 12(1)(d), (e), (e.1), (i) and 
(s), subsection 12.5(8), paragraphs 20(1)(1), (1.1), (p) and (jj) and 
20(7)(c), subsections 20(22) and 20.4(4), sections 138, 138.1, 140, 
142 and 148 and Part XII.3, to be the same corporation as, and a 
continuation of, each of those predecessor corporations. 


Related Provisions: 139.1(3)(¢) — Where merger causes demutualization of in- 
surer. See also at end of s. 87. 


History: Subsec. 87(2.2) amended by 2009, c. 2, subsec. 19(3), applicable to taxation 
years that begin after September 2006. The subsec. formerly read: 


(2.2) Where there has been an amalgamation and one or more of the predecessor 
corporations was an insurer, the new corporation is, notwithstanding subsection 
(2), deemed, for the purposes of paragraphs 12(1)(d), (e), (e.1), (i) and (s) and 
20(1)(), (1.1), (p) and (jj) and 20(7)(c), subsection 20(22), sections. 138, 138.1, 
140, 142 and 148 and Part XII.3, to be the same corporation as, and a continua- 
tion of, each of those predecessor corporations. 


Subsec. 87(2.2) amended by 1997, c. 25, subsec. 18(4), applicable to amalgamations 
that occur after 1995. Subsec. (2.2) formerly read: 


(2.2) Amalgamation of insurance corporations — Where there has been an 
amalgamation of two or more corporations and one or more of the predecessor 
corporations was an insurance corporation, the new corporation shall, notwith- 
standing subsection (2), be deemed, for the purposes of paragraphs 12(1)(d), (e), 
(i) and (s) and 20(1)(), (1.1), (p) and (jj) and 20(7)(c), sections 138, 138.1, 140, 
142 and 148 and Part XII.3 of this Act and section 33 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, to be the same corporation 
as, and a continuation of, each such predecessor corporation. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: See list at end of s. 87. 


Proposed Addition —87(2. 5! 


(2.3) Quebec credit unions — For the purpose of apply 
section to an amalgamation governed 2  sectiol 689 


sepannt class of the ee stock of a Taieeies Ct 
respect of the amalgamation the adjusted cost base a 
capital of which to the credit union is equal to the 
base to the credit union of the investment ee 
before wie eer enation. ae. 


Cooperatives, RS. .Q., 2001, ¢. C-67.3. The ie 
certain conditions are met, be deemed to be a share of the capital : 
cessor corporal ration having an adjusted cost base and paid up capit: 
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rajusté et 


(3) Computation of paid-up capital — Subject to subsection 
(3.1), where there is an amalgamation or a merger of 2 or more 
Canadian corporations, in computing at any particular time the 
paid-up capital in respect of any particular class of shares of the 
capital stock of the new corporation, 


(a) there shall be deducted that proportion of the amount, if any, 
by which the paid-up capital, determined without reference to 
this subsection, in respect of all the shares of the capital stock of 
the new corporation immediately after the amalgamation or 
merger exceeds the total of all amounts each of which is the 
paid-up capital in respect of a share (except a share held by any 
other predecessor corporation) of the capital stock of a predeces- 
sor corporation immediately before the amalgamation or merger, 
that 


(i) the paid-up capital, determined without reference to this 
subsection, of the particular class of shares of the capital 
stock of the new corporation immediately after the amalga- 
mation or merger 


S. 87(4) 


is of 
(ii) the paid-up capital, determined without reference to this 
subsection, in respect of all of the issued and outstanding 
shares of the capital stock of the new corporation immedi- 
ately after the amalgamation or merger; and 


(b) there. shall be added an amount equal to the lesser of 
(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of the particular class paid by the new corpora- 
tion before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the amount required by paragraph (a) to be deducted in 
computing the paid-up capital of shares of the particular 
class. 


Related Provisions: 87(3.1) — Election for 87(3) not to apply. See also at end of s. 
87. 


History: That portion of subsec. 87(3) preceding para. (a) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 37(10), applicable to amalgamations occurring after 1990. 
That portion formerly read: 


(3) Computation of paid-up capital — Where there has been an amalgamation 
or a merger after March 31, 1977 of two or more Canadian corporations, in com- 
puting, at any particular time the paid-up capital in respect of any particular class 
of shares of the capital stock of the new corporation 


Interpretation Bulletins: See list at end of s. 87. 


(3.1) Election for non-application of subsec. (3) — Where, 
(a) there is an amalgamation of 2 or more corporations, 


(b) all of the issued shares, immediately before the amalgama- 
tion, of each class of shares (other than a class of shares all of 
the issued shares of which were cancelled on the amalgamation) 
of the capital stock of each predecessor corporation (in this sub- 
section referred to as the “exchanged class”) are converted into 
all of the issued shares, immediately after the amalgamation, of 
a separate class of shares of the capital stock of the new corpora- 
tion (in this subsection referred to as the “substituted class’), 


(c) immediately after the amalgamation, the number of share- 
holders of each substituted’class, the number of shares of each 
substituted class owned by each shareholder, the number of is- 
sued shares of each substituted class, the terms and conditions of 
each share of a substituted class, and the paid-up capital of each 
substituted class determined without reference to the provisions 
of this Act are identical to the number of shareholders of the 
exchanged class from which the substituted class was converted, 
the number of shares of each such exchanged class owned by 
each shareholder, the number of issued shares of each such ex- 
changed class, the terms and conditions of each share of such 
exchanged class, and the paid-up capital of each such exchanged 
class determined without reference to the provisions of this Act, 
respectively, immediately before the amalgamation, and 


(d) the new corporation elects in its return of income filed in 
accordance with section 150 for its first taxation year to have the 
provisions of this subsection apply, 


for the purpose of computing at any particular time the paid-up cap- 
ital in respect of any particular class of shares of the capital stock of 
the new corporation, 


(e) subsection (3) does not apply in respect of the amalgamation, 
and 

(f) each substituted class shall be deemed to be the same as, and 
a continuation of, the exchanged class from which it was 
converted. 


History: Subsec. 87(3.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(11), 
applicable to amalgamations occurring after 1990. 


(4) Shares of predecessor corporation — Where there has 
been an amalgamation of two or more corporations after May 6, 
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1974, each shareholder (except any predecessor corporation) who, 
immediately before the amalgamation, owned shares of the capital 
stock of a predecessor corporation (in this subsection referred to as 
the “old shares”) that were capital property to the shareholder and 
who received no consideration for the disposition of those shares on 
the amalgamation, other than shares of the capital stock of the new 
corporation (in this subsection teferred to as the “new shares’), 
shall be deemed 


(a) to have disposed of the old shares for proceeds equal to the 
total of the adjusted cost bases to the shareholder of those shares 
immediately before the amalgamation, and 


(b) to have acquired the new shares of any particular class of the 
capital stock of the new corporation at a cost to the shareholder 
equal to that proportion of the proceeds described in paragraph 
(a) that 


(i) the fair market value, immediately after the amalgama- 
tion, of all new. shares of that particular class so acquired by 
the shareholder, 


is of 
(ii) the fair market value, immediately after the amalgama- 
tion, of all new shares so acquired by the shareholder, 


except that, where the fair market value of the old shares immedi- 
ately before the amalgamation exceeds the fair market. value of the 
new shares immediately after the amalgamation and it is reasonable 
to regard any portion of the excess (in this subsection referred to as 
the “gift portion”) as a benefit that the shareholder desired to have 
conferred on a person related to the shareholder, the following rules 
apply: 

(c) the shareholder shall be deemed to have disposed of the old 

shares for proceeds of disposition equal to the lesser of 


(i) the total of the adjusted cost bases to the shareholder, im- 
mediately before the amalgamation, of the old shares and the 
gift portion, and 

(ii) the fair market value of the old shares immediately before 
the amalgamation, 


(d) the shareholder’s capital loss from the disposition of the old 
shares shall be deemed to be nil, 


(e) the cost to: the shareholder of any new shares of any class of 
the capital stock of the new corporation acquired by the share- 
holder on the amalgamation shall be deemed to be that propor- 
tion of the lesser of 


(i) the total of the adjusted cost bases to the shareholder, im- 
mediately before the amalgamation, of the old shares, and 


(11) the total of the fair market value, immediately after the 
amalgamation, of all new shares so acquired by the share- 
holder and the amount that, but for paragraph (d), would 
have been the shareholder’s capital loss from the disposition 
of the old shares 


that 


(iii) the fair market value, immediately after the amalgama- 
tion, of the new shares of that class so acquired by the 
shareholder 


is of 
(iv) the fair market value, immediately after the amalgama- 
tion, of all new shares so acquired by the shareholder, 


and where the old shares were taxable Canadian property of the 
shareholder, the new shares are deemed to be, at any time that is 
within 60 months after the amalgamation, taxable Canadian pro- 
perty of the shareholder. 


Related Provisions: 44.1(6), (7) — Small business investment rollover on exchange 
of shares; 7(1.5) — Shares acquired through employee stock option; 53(4) — Effect on 
ACB of shares, 87(5) — Option to acquire share of predecessor corporation; 87(8) — 
Merger of foreign affiliate; 87(9)(a), (c)— Effect of triangular amalgamation; 
95(2)(d) — Merger of foreign affiliate; 107(2)(d.1)(iti), 107.4(3)(f) — Deemed taxable 
Canadian property retains status when rolled out of or into trust; 248(1)“disposi- 
tion’(n), 248(1.1) — Cancellation of shares on foreign amalgamation deemed not to be 


Income Tax Act, )Part J, Division B 


| disposition; 248(25.1) —Deemed taxable Canadian property retains status shrena 


trust-to-trust transfer, See also at end of s. 87. 


History: The closing words of subsec. 87(4) amended by 2010, c. 12, subsec, 8(1), to 
Substitute “‘aré deemed to be, at any time that is within 60 months after the amalgama- 
tion, taxable” for “shall be deemed to be taxable”, applicable in determining after 
March 4, 2010 whether a property is taxable Canadian property of a taxpayer. 
Selected Cases [subsec. 87(4)]: Husky Oil Ltd. vy. R., [2010] 5 C.T.C. 112 (FCA); 
rey’g [2009] 6 C.T.C. 2021 (TCC) (Provision overrides general rule in 69(4)). 
Interpretation Bulletins: IT-113R: Benefits to sae hae — stock emer See a 
list at end of s. 87. : 


(4. 1) Exchanged shares — For the purposes of the definition 

“term preferred share” in subsection 248(1), where there has been 
an amalgamation of two or more corporations after November 16, 
1978 and a share of any class of the capital stock of the new corpo- 
ration (in this subsection referred to as the “new share”) was issued 
in consideration for the disposition of a share of any class of the 
capital stock of a predecessor corporation (in. this subsection re- 
ferred to as the “exchanged share”) and the terms and conditions of 
the new share were the same as, or substantially the same as, the 
terms and conditions of the exchanged share, 


(a) the new share shall be deemed to have been issued at the 
time the exchanged share was issued; 


(b) if the exchanged share was issued under an agreement in 
writing, the new share shall be deemed to have been issued 
under that agreement; and 


(c) the new corporation shall be deemed to be the same corpora- 
tion as, and a continuation of, each such predecessor 
corporation. 


Related Provisions: 87(9)(a.1) — Effect of triangular amalgamation. See also at end 
of s. 87. 


Interpretation Bulletins: See list at end of s. 87. 


(4.2) ldem — Where there has been an amalgamation or merger of 
two. or more corporations after November 27, 1986 and a share of 
any Class of the capital stock of the new corporation (in this subsec- 
tion referred to as the “new share’’) was issued to a shareholder in 
consideration for the disposition of a share by that shareholder of 
any class of the capital stock of a predecessor corporation (in this 
subsection referred to as the “exchanged share”) and the terms and 
conditions of the new share were the same as, or substantially the 
same as, the terms and conditions of the exchanged share, for the 
purposes of applying the provisions of this subsection, subsections 
112(2.2) and (2.4), Parts [V.1 and VI.1, section 258 and the defini- 
tions “grandfathered share’’, “short-term preferred share”, “taxable 
preferred share” and “taxable RFI share” in subsection 248(1) to the 
new Share, the following rules apply: 


(a) the new share shall be deemed to have been issued at the 
time the exchanged share was issued; 


(b) where the exchanged share was a share described in para- 
graph (a), (b), (c) or (d) of the definition “grandfathered share” 
in subsection 248(1), the new share shall be deemed to be the 
same share as the exchanged share for the purposes of that 
definition; . 


(c) the new share shall be deemed to have been acquired byt the 
shareholder at the time the eg share was prcher by the 
shareholder; 


(d) the new corporation shall be deemed to be the same corpora- 
tion as, and a continuation of, each predecessor corporation; 


(e) an election made under subsection 191.2(1) by a predecessor 
corporation with respect to the class of shares of its capital stock 
to which the exchanged share belonged shall be deemed to be an 
election made by the new corporation with respect to the class of 
shares of its capital stock to which the new share belongs; and 


(f) where the terms or conditions of the exchanged share or an 
agreement in respect of the exchanged share specify an amount 
in respect of the exchanged share for the purposes of subsection 
191(4) and an amount equal to the amount so specified in re- 
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spect of the exchanged share is specified in respect of the new 
share for the purposes of subsection 191(4), 


(i) for the purposes of subparagraphs 191(4)(d)(i) and (e)(), 

» the new share shall be deemed to have been issued for the 
same consideration as that for which the exchanged share 
was issued and to have been issued for the purpose for which 
the exchanged share was issued, 


(ii) for the purposes of subparagraphs 191(4)(d)(ii) and 
(e)(1i), the new share shall be deemed to be the same share as 
the exchanged share and to have been issued for the purpose 
for which the exchanged share was issued, and 


(iii) where the shareholder received no consideration for the 
disposition of the exchanged share other than the new share, 
for the purposes of subsection 191(4), 


(A) in the case of an exchanged share to which subsection 
191(4) applies because of paragraph 191(4)(a), the new 
share shall be deemed to have been issued for considera- 
tion having a fair market value equal to the consideration 
for which the exchanged share was issued, and 


(B) in the case of an exchanged share to which subsection 
191(4) applies because of an event described in paragraph 
191(4)(b). or (c), the consideration for which the new 
share was issued shall be deemed to have a fair market 
value equal to the fair market value of the exchanged 
share immediately before the time that,event occurred. 


Related Provisions: 87(9)(a.1) — Effect of triangular amalgamation. 


History: Para. 87(4.2)(f) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(10), 
applicable to 1988 ef seq. 


Interpretation Bulletins: See list at end of s. 87. 


(4.3) Exchanged rights — Where there has been, an amalgama- 
tion or merger of two or more corporations after June 18, 1987 and 
a right listed on a designated stock exchange to acquire a share of 
any class of the capital stock of the new corporation (in this subsec- 
tion referred to as the “new right’) was acquired by a shareholder in 
consideration for the disposition of a right described in paragraph 
(d) of the definition “grandfathered share” in subsection 248(1) to 
- acquire a share of any class of the capital stock of a predecessor 
corporation (in this subsection referred to as the “exchanged right’), 
the new right shall be deemed to be the same right as the exchanged 
right for the purposes of paragraph (d) of the. definition 
“srandfathered share” in subsection 248(1) where the terms and 
conditions of the new right were the same as, or substantially the 
same as, the terms and conditions of the exchanged right and the 
terms and conditions of the share receivable ‘onan exercise of the 
new right were the same as, or substantially the same:as, the terms 
and conditions of the share that would have been received on an 
exercise of the exchanged right. 


Related Provisions: 87(9)(a.2) — Effect of triangular'amalgamation. See also at end 
of s. 87. 


History: Subsec. 87(4.3) amended to substitute “designated stock exchange” for “‘pre- 
scribed stock exchange” by 2007, c. 35, para. 68(2)(e), applicable after December 13, 
2007. 


Interpretation Bulletins: See list at end of s. 87. 


(4.4) Flow-through shares — Where 


(a) there is an amalgamation of two or more corporations each 
of which is a principal-business corporation (within the meaning 
assigned by subsection 66(15)) or a corporation that at no time 
carried on business, 


(b) a predecessor corporation entered into an agreement with a 
person at a particular time for consideration given by the person 
to the predecessor corporation, 


(c) a share of the predecessor corporation 


(i) that was a flow-through share (in this subsection having 
the meaning that would be assigned by subsection 66(15) if 
the definition “flow-through share” in that subsection were 
read without reference to the portion after paragraph (b) of 


S. 87(4.4)(d) 


that definition) was issued to the person before the amalga- 
mation, or 


(ii) that would (if it were issued) be a flow-through share, 
was to be issued to the person 


for the consideration under the agreement, and 
(d) the new corporation 


(i) issues a share (in this subsection referred to as‘a “new 
share”) of any class of its capital stock on the amalgamation 
to the person in consideration for the disposition of the flow- 
through share of the predecessor corporation and the. terms 
and conditions of the new share are the same as, or substan- 
tially the same as, the terms and conditions of the flow- 
through share, or 


(i1) is obliged after the amalgamation to issue a new share of 
any class of its capital stock to the person under the obliga- 
tion of the predecessor corporation to issue a flow-through 
share of the predecessor corporation to the person and the 
new share would not, if issued, be.a prescribed share referred 
to: in the definition ene “through share” in subsection 
66(15), 


Wy 
Wy 


( oposed Amendment 87 4.4)(c), (d) 


ph 87 ne [ ain conditions that must be eure to > analy. pe 
the relief provided in subsection 87 (4. 4). Subparagraph 87(4. 4)(d)(i) requires the new _. 
corporation to issue a new share to the flow-through share subscriber in consideration 
for the flow-through share. Current subparagraph 87(4. 4)\d)G) does not, however, 
mplate the transfer of a. flow-through share by “ ‘flow-through share sub-— 
Seriber Coriginal flow-through eee 7 ee, ) is obi Conse- 


A 
iginal flow-through shareholder of expenses lhoneet: by the new 
corporation if the original flow-through shareholder transferred those shares to an- 
other person. ee he ee is amended, effective for pecan) 
‘after 19! the 


original 1 O Uy gh shareholder on the same bias as if that person had owned the 
flow-through share at the time of the amalgamation. S 
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for the purposes of subsection 66(12.66) and Part XII.6 and for the 
purposes of renouncing an amount under subsection 66(12.6), 
(12.601) or (12.62) in respect of Canadian exploration expenses or 
Canadian development expenses that would, but for the renuncia- 
tion, be incurred by the new corporation after the amalgamation, 


(e) the person shall be deemed to have given the consideration 
under the agreement to the new corporation for the issue of the 
new share, 


(f) the agreement shall be deemed to have been entered into be- 
tween the new corporation and the person at the particular time, 


(g) the new share shall be deemed to be a flow-through share of 
the new corporation, and 


(h) the new corporation shall be deemed to be the same corpora- 

tion as, and a continuation of, the predecessor corporation. 
Related Provisions: 87(9)(a.21) — Effect of triangular amalgamation. See also at 
end of s. 87. 
History: The portion of subsec. 87(4.4) between paras. (d) and (e) amended by 1997, 
c. 25, subsec. 18(5), applicable (as amended by 1998, c. 19, s. 308, deemed to have 
come into force on April 25, 1997) to amalgamations that occur after 1995, except that 
the expression “subsection 66(12.6), (12.601) or (12.62) in respect of Canadian explo- 
ration expenses or Canadian development expensés” in subsection 87(4.4) of the Act, 
as enacted by subsection (5), shall be read as “subsection 66(12.6), (12.601), (12.62) or 
(12.64) in respect of Canadian exploration expenses, Canadian development expenses 
or Canadian oil and gas property expenses” in respect of amalgamations that occur 
before 1999. This portion formerly read: 


for the purpose of subsection 66(12.66) and for the purposes of renouncing an 

amount under subsection 66(12.6), (12.601), (12.62) or (12.64) in respect of Ca- 
nadian exploration expenses, Canadian development expenses or Canadian oil 
and gas property expenses that would, but for the renunciation, be incurred by 
the new corporation after the amalgamation, 


That portion of subsec. 87(4.4) between paras. (d) and (e) amended by 1994, c. 8, sub- 
sec. 9(2), applicable to amalgamations occurring after December 2, 1992. That portion 
formerly read: 
for the purpose of subsection 66(12.66) and for the purpose of renouncing an 
amount under subsection 66(12.6), (12.62) or (12.64) in respect of Canadian ex- 
ploration expenses, Canadian development expenses or Canadian oil and gas 
property expenses that would, but for the renunciation, be incurred by the new 
corporation after the amalgamation, 


Subsec. 87(4.4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(11), applicable to 
amalgamations occurring after February 1986. 


(5) Options to acquire shares of predecessor corpora- 
tion — Where there has been an amalgamation of two or more cor- 
porations after May 6, 1974, each taxpayer (except any predecessor 
corporation) who immediately before the amalgamation owned a 
capital property that was an option to acquire shares of the capital 
stock of a predecessor corporation (in this subsection referred to as 
the “old option”) and who received no consideration for the disposi- 
tion of that option on the amalgamation, other than an option to 
acquire shares of the capital stock of the new corporation (in this 
subsection referred to as the “new option”), shall be deemed 


(a) to have disposed of the old option for proceeds equal to the 
adjusted cost base to the taxpayer of that option immediately 
before the amalgamation, and 


(b) to have acquired the new option at a cost to the taxpayer 
equal to the proceeds described in paragraph (a), 


and where the old option was taxable Canadian property of the tax- 
payer, the new option is deemed to be, at any time that is within 60 
months after the amalgamation, taxable Canadian property of the 
taxpayer. 

Related Provisions: 7(1.4) — Employee stock options; 87(5.1) — ACB of option; 
87(8) — Merger of foreign affiliate; 87(9)(a.3) — Rules applicable in respect of certain 
mergers; 107(2)(d.1)(ii), 107.4(3)(f) — Deemed taxable Canadian property retains sta- 
tus when rolled out of or into trust; 248(25.1) — Deemed taxable Canadian property 
retains status through trust-to-trust transfer.'See also at end of s. 87. 


History: The closing words of subsec. 87(5) amended by 2010, c. 12, subsec. 8(2), to 
substitute “is deemed to be, at any time that is within 60 months after the amalgama- 
tion, taxable” for “shall be deemed to be taxable”, applicable in determining after 
March 4, 2010 whether a property is taxable Canadian property of a taxpayer. 


Interpretation Bulletins: See list at end of s. 87. 
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(5.1) Adjusted cost base of option — Where the cost to a tax- 
payer of a new option is determined at any time under subsection 
(5), | 
(a) there shall be deducted after that time in computing the ad- 
justed cost base to the taxpayer of the new option the total of all 
amounts deducted under paragraph 53(2)(g.1) in computing, im- 
mediately before that time, the adjusted cost base to the taxpayer 
of the old option; and 


(b) the amount determined under paragraph (a) shall be added 
after that time in computing the adjusted cost base to the tax- 
payer of the new option. 
Related Provisions: 53(1)(q) — Addition to ACB for amount under 87(5.1)(b); 
53(2)(g.1) — Reduction in ACB under 87(5.1)(a); 80.03(2)(a) — Deemed gain on dis- 
position following debt forgiveness. See also at end of s. 87. 
History: Subsec. 87(5.1) added by 1995, c. 21, subsec. 30(3), applicable to taxation 
years that end after February 21, 1994. 


(6) Obligations of predecessor corporation — Notwithstand- 
ing subsection (7), where there has been an amalgamation of two or 
more corporations after May 6, 1974, each taxpayer (except any 
predecessor corporation) who, immediately before the amalgama- 
tion, owned a capital property that was a bond, debenture, mort- 
gage, hypothecary claim, note or other similar obligation of a prede- 
cessor corporation (in this subsection referred to as the “old 
property”) and who received no consideration for the disposition of 
the old property on the amalgamation other than a bond, debenture, 
mortgage, hypothecary claim, note or other similar obligation re- 
spectively, of the new corporation (in this subsection referred to as 
the “new property”) is, if the amount payable to the holder of the 
new property on its maturity is the same as the amount that would 
have been payable to the holder of the old property on its maturity, 
deemed 


(a) to have disposed of the old property for proceeds equal to the 
adjusted cost base to the taxpayer of that property immediately 
before the amalgamation; and 


(b) to have acquired the new property at a cost to the taxpayer 
equal to the proceeds described in paragraph (a). 
Related Provisions: 80(2) — Deemed settlement on amalgamation; 87(6.1) — ACB 
of property; 88(1)(e.2) — Application to winding-up. See also at end of s. 87. 


History: The opening words of subsec. 87(6) amended to add “‘hypothecary claim” 
(twice) and to replace “shall ... be deemed” with “is ... deemed” by 2001, c. 17, s. 211, 
in force on June 14, 2001. 


1.T. Application Rules: 26(23) (where taxpayer owned the old property since before 
1972). 


Interpretation Bulletins: See list at end of s. 87. 


(6.1) Adjusted cost base — Where the cost to a taxpayer of a 
particular property that is a bond, debenture or note is determined at 
any time under subsection (6) and the terms of the bond, debenture 
or note conferred upon the holder the right to exchange that bond, 
debenture or note for shares, 


(a) there shall be deducted after that time in computing the ad- 
justed cost base to the taxpayer of the bond, debenture or note 
the total of all amounts deducted under paragraph 53(2)(g.1) in 
computing, immediately before that time, the adjusted cost base 
to the taxpayer of the property for which the particular property 
was exchanged at that time; and 


(b) the amount determined under paragraph (a) in respect of the 
particular property shall be added after that time in computing 
the adjusted cost base to the taxpayer of the particular property. 
Related Provisions: 53(1)(q) — Addition to ACB for amount under 87(6.1)(b); 


53(2)(g.1) — Reduction in ACB under 87(6.1)(a); 80.03(2)(a) — Deemed gain on dis- 
position following debt forgiveness. See also at end of s. 87. 


History: Subsec. 87(6.1) added by 1995, c. 21, subsec. 30(4), applicable to taxation 
years that end after February 21, 1994. 


(7) [Obligations of predecessor corporation] — Where there 
has been an amalgamation of two or more corporations after May 6, 
1974 and 


(a) a debt or other obligation of a predecessor corporation that 
was outstanding immediately before the amalgamation became a 
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debt or other obligation of the new corporation on the amalga- 
mation, and 


(b) the amount payable by the new corporation on the maturity 
of the debt or other obligation, as the case may be, is the same as 
the amount that would have been payable by the predecessor 
corporation on its maturity, 


the provisions of this Act 


(c) shall not apply in respect of the transfer of the debt or other 
obligation to the new corporation, and 


(d) shall apply as if the new corporation had incurred or issued 
the debt or other obligation at the time it was incurred or issued 
by the predecessor corporation under the agreement made on the 
day on which the predecessor corporation made an agreement 
under which the debt or other obligation was issued, 

Selected Cases [para. 87(7)(d)]: Dow Chemical Canada Inc. v. R., [2009] 1 C.T.C. 


11 (FCA); rev’ g [2008] 3 C.T.C. 2376 (TCC) (First taxation year of amalgamated com- 
pany deemed to be third of predecessor company). 


except that, for the purposes of the definition “income bond” or “‘in- 
come debenture” in subsection 248(1), paragraph (d) shall not apply 
to any debt or other obligation of the new corporation unless. the 
terms and conditions thereof immediately after the amalgamation 
are the same as, or substantially the same as, the terms and condi- 
tions of the debt or obligation that was an income bond or income 
debenture of the predecessor corporation immediately before the 
amalgamation. 


Related Provisions: 87(6) — Obligations of predecessor corporation; 88(1)(e.2) — 
Application to winding-up. See also at end of s. 87. 


History: Para. 87(7)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(12). 
Para. (a) formerly read: 


(a) a debt or other obligation of a predecessor corporation, other than any such 
debt or other obligation owed to any other predecessor corporation, was out- 
standing immediately before the amalgamation and became a debt or other obli- 
gation, as the case may be, of the new corporation on the amalgamation, and 


Interpretation Bulletins: See list at end of s. 87. 


(8) Foreign merger — Subject to subsection 95(2), where there 
has been a foreign merger in which a taxpayer’s shares or options to 
acquire shares of the capital stock of a corporation that was a prede- 
cessor foreign corporation immediately before the merger were ex- 
changed for or became shares or options to acquire shares of the 
capital stock of the new foreign corporation or the foreign parent 
corporation, unless the taxpayer elects in the taxpayer’s return of 
income for the taxation year in which the foreign merger took place 
not to have this subsection apply, subsections (4) and (5) apply to 
the taxpayer as if the references in those subsections to 


(a) “amalgamation” were read as “foreign merger’; 


(b) “predecessor corporation” were read as “predecessor foreign 
corporation’; and 


(c) “new corporation” were read as “new foreign corporation or 
the foreign parent corporation”. 


Related Provisions: 87(8.1) — Definition of “foreign merger”; 95(2)(d) — Effect of 
foreign merger on FAPI; Reg. 5905(3) — Effect of foreign merger on FAPI accounts. 
See also at end of s. 87. 


History: The opening words of subsec. 87(8) amended by 2001, c. 17, subsec. 65(3), 
applicable to mergers and combinations that occur after 1995 and, where a taxpayer 
notifies the Minister of National Revenue in writing before the taxpayer’s filing-due 
date for 2001 that the taxpayer makes the election referred to in subsec. 87(8), as 
amended, in respect of a merger or combination that occurred before 1999, the election 
is deemed to have been validly made in respect of the merger or combination. The 
opening words formerly read: 


(8) Where there has been a foreign merger in which a taxpayer’s shares or op- 
tions to acquire shares of the capital stock of a corporation that was a predeces- 
sor foreign corporation immediately before the merger were exchanged for or 
became shares or options to acquire shares of the capital stock of the new foreign 
corporation or the foreign parent corporation, unless the taxpayer elects in the 
taxpayer’s return of income under this Part for the taxation year in which the 
foreign merger took place not to have this subsection apply, subsections (4) and 
(5) apply to the taxpayer as if the references in those subsections to 


Subsec. 87(8) amended by 1999, c. 22, subsec. 24(1), applicable to a taxpayer in re- 
spect of a merger or combination of foreign corporations 


(a) that occurs after February 24, 1998, or 


S. 87(8.1) 


(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer for which 
the taxpayer’s normal reassessment period, as defined in subsec. 152(3.1), has 
not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue in writing, 
before January 1, 2000, that the amendment not apply to the taxpayer in respect of 
the merger or combination. Subsec. 87(8) formerly read: 


(8) Merger of foreign affiliate — Where there has been a foreign merger in 
which the shares owned by a taxpayer of the capital stock of a corporation 
that was a predecessor foreign corporation immediately before the merger 
were exchanged for or became shares of the capital stock of the new foreign 
corporation, unless the taxpayer elects in the taxpayer’s return of income 
under this Part for the taxation year in which the foreign merger took place 
not to have the provisions of this section apply, subsection (4) applies to the 
taxpayer as if the references therein to 


(a) “amalgamation” were read as “foreign merger”; 


(b) “predecessor corporation” were read as “predecessor foreign 
£' 
corpor: ation”; 


(c) “new corporation” were read as “new foreign corporation”; and 
(d) “May 6, 1974” were read as “November 12, 1981”. 
Interpretation Bulletins: See list at end of s. 87. 


(8.1) Definition of “foreign merger” — For the purposes of this 
section, “foreign merger” means a merger or combination of two or 
more corporations each of which was, immediately before the 
merger or combination, resident in a country other than Canada 
(each of which is in this section referred to as a “predecessor for- 
eign corporation’) to form one corporate entity resident in a country 
other than Canada (in this section referred to as the “new foreign 
corporation”) in such a manner that, and otherwise than as a result 
of the distribution of property to one corporation on the winding-up 
of another corporation, 


(a) all or substantially all the property (except amounts receiva- 
ble from any predecessor foreign corporation or shares of the 
capital stock of any predecessor foreign corporation) of the 
predecessor foreign corporations immediately before the merger 
or combination becomes property of the new foreign corporation 
as a consequence of the merger or combination; 


(b) all or substantially all the liabilities (except amounts payable 
to any predecessor foreign corporation) of the predecessor. for- 
eign corporations immediately before the merger or combination 
become liabilities of the new foreign corporation as a conse- 
quence of the merger or combination; and 


(c) all or substantially all of the shares of the capital.stock of the 
predecessor foreign corporations (except any shares or options 
owned by any predecessor foreign corporation) are exchanged 
for or become, because of the merger. or combination, 


(i) shares of the capital stock of the new foreign corporation, 
or 


(ii) if, immediately after the merger, the new foreign corpora- 
tion was controlled by another corporation (in this section re- 
ferred to as the “foreign parent corporation’) that was resi- 
dent'in a country other than Canada, shares of the capital 
stock of the foreign parent corporation. 


Related Provisions: 95(2)(d.1) — Foreign merger (for FAPI); 95(4.1) — Applica- 
tion to FAPI; 95(4.2) — Absorptive merger (for FAPD); 142,7(1)‘‘qualifying foreign 
merger” — Merger of foreign bank affiliates; 248(1)“disposition’(n), 248(1.1) — Can- 
cellation of shares on foreign merger deemed not to be a disposition; 256(6), (6.1) — 
Meaning of “controlled”. See also Related Provisions at end of s. 87. 


History: Subsec. 87(8.1) amended by 2001, c. 17, subsec. 65(4), applicable to mergers 
and combinations that occur after 1995..The subsec. formerly read: 


(8.1) Definition of “foreign merger’ — For the purposes of this section, “for- 
eign merger” means a merger or combination of two or more corporations each 
of which was, immediately before the merger or combination, resident in a coun- 
try other than Canada (each of which is in this section referred to as a “‘predeces- 
sor foreign corporation”) to form one corporate entity resident in the country in 
which all the predecessor foreign corporations were resident (in this section re- 
ferred to as the “new foreign corporation”) in such manner that 


(a) all or substantially all the property (except amounts receivable from any 
predecessor foreign corporation or shares of the capital stock of any prede- 
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cessor foreign corporation) of the predecessor foreign corporations immedi- 
ately before the merger or combination becomes property of the new foreign 
corporation by virtue of the merger or combination, 


(b) all or substantially all the liabilities (except amounts payable to any ware 
ecessor foreign corporation) of the predecessor foreign corporations immedi- 
ately before the merger or combination become liabilities of the new foreign 
corporation by virtue of the merger or combination, and 


(c) all or substantially all of the shares of the capital stock of the predecessor 
foreign corporations (except any shares or options owned by any predeces- 
sor foreign corporation) are exchanged for or become, because of the merger 
or combination, 
(i) shares of the capital stock of the new foreign corporation, or 
(ii). if, immediately after the merger, the new foreign corporation was 
controlled by another foreign, corporation (in this section referred to as 
the “foreign parent corporation’) that was resident in the same-.country 
as the new. foreign corporation, shares of the capital stock of the foreign 
parent corporation, 


otherwise than as a result of the distribution of property to one corporation on the 
winding-up of another corporation. 


Para. 87(8.1)(c) amended by 1999, c. 22, subsec. 24(2), applicable to a taxpayer in 
respect of a merger or combination of foreign corporations 
(a) that occurs after February 24, 1998, or 
(b) that occurred 
(i) before February 25, 1998 and in a taxation year of the taxpayer for which 


the taxpayer’s normal reassessment period, as defined in subsec. 152(3.1), has 
not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue in writing, 
before January 1, 2000, that the amendment not apply to the taxpayer in respect of the 
merger or combination. Para. 87(8.1)(c) formerly read: 


(c) all or substantially all the shares of the capital stock of the predecessor for- 
eign corporations (except any such shares owned by any predecessor foreign cor- 
poration) are exchanged for or become shares of the capital stock of the new 
foreign corporation by virtue of the merger or combination, 


Interpretation Bulletins: See list at end of s. 87. 


(9) Rules applicable in respect of certain mergers 
[triangular amalgamation] — Where there has been a merger of 
two or more taxable Canadian corporations to form a new corpora- 
tion that was controlled, immediately after the merger, by a taxable 
Canadian corporation (in this subsection referred to as the “parent’’) 
and, on the merger, shares of the capital stock of the parent (in this 
subsection referred to as “parent shares”) were issued by the parent 
to persons who were, immediately before the merger, shareholders 
of a predecessor corporation, the following rules apply: 


(a) for the purposes of paragraph (1)(c), subsection (4) and the 
Income Tax Application Rules, any parent shares received by a 
shareholder of a predecessor corporation shall be deemed to be 
shares of the capital stock of the new corporation received by 
the shareholder by virtue of the merger; 


(a.1) for the purposes of subsections (4.1) and (4.2), a parent 
share issued to a shareholder in consideration for the disposition 
of a share of a class of the capital stock of a predecessor corpo- 
ration shall be deemed to be a share of a class of the capital 
stock of the new corporation that was issued in consideration for 
the disposition of a share of a class of the capital stock of a pred- 
ecessor corporation by that shareholder; 


(a.2) for the purposes of subsection (4.3), a right listed on a des- 
ignated stock exchange to acquire a share of a class of the capi- 
tal stock of the parent shall be deemed to be a right listed on a 
designated stock exchange to acquire a share of a class of the 
capital stock of the new COPDOPA OM: 


; Proposed Addition — ~ 87(9)(a.21) 
& 21) for the purpose of paragraph (4. 4)(d) : 
ate @ eac parent: ‘share received’ by: a shareholder of a prede- 


‘stock | éf the new Corporation i is uied to the shareholder by 
the new corporation 0 et, 
(ii) a y obligation of the parent to, issue a share of any re 
of its capital stock to a person in circumstances described in. 
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ra 3) for ce purpose of ating subsection (5) in respect of the 
merger, the reference in that subsection to “the new corporation” 
shall be read as a reference to “the parent’; 


(a.4) for the purpose of paragraph (c), any shares of the new cor- 
poration acquired by the parent on the merger shall be deemed 
to be new shares; 


(a.5) for the purpose of applying subsection (10) in respect of 
the merger, 


(i) the reference in paragraph (10)(b) to “the new corpora- 
tion” shall be read as a reference to “the new corporation or 
the parent, within the meaning assigned by subsection (9)”, 
and 


(ii) the references in paragraphs (10)(c) and (f) to “the new 
corporation” shall be read as references to “the public corpo- 
ration described in paragraph (b)”. 
(b) in computing, at any particular time, the paid-up capital in 
respect of any particular class of shares of the capital stock of 
the parent that included parent shares’ immediately after the 
merger 


(i) there shall be deducted that proportion of the amount, if 
any, by which the paid-up capital, determined without refer- 
ence to this paragraph, in respect of all the shares of the capi- 
tal stock of the parent immediately after the merger exceeds 
the total of all amounts each of which is the paid-up capital 
in respect of a share of the capital stock of the parent or a 
predecessor corporation (other than any share of a predeces- 
sor corporation owned by the parent or by another predeces- 
sor corporation and any share of a predecessor corporation 
owned by a shareholder other than the parent or another 
predecessor corporation that. was not exchanged on the 
merger for parent shares) immediately before the merger that 


(A) the paid-up capital, determined without reference to 
this paragraph, in respect of that particular class of shares 
of the capital stock of the parent immediately after the 
merger 
is of ay 
(B) the paid-up capital, determined without reference to 
this paragraph, in respect of all the issued and outstanding 
shares of the classes of the capital stock of the parent that 
included parent shares immediately after the merger, and 
(ii) there shall be added an amount equal to the lesser of 
(A) the amount, if any, by which 
(1) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a divi- 
dend on shares of the particular class paid by the par- 
ent before the particular time 
exceeds 
(II) the total that would be determined under subclause 
(1) if this Act were read without reference to Peuupere 
graph (i), and 
(B) the amount required by subparagraph (i) to be. de- 


ducted in computing the paid-up capital of shares of the 
particular class; and ; 
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(c) notwithstanding paragraph (4)(b), the parent shall be deemed 
to have acquired the new shares of any particular class of the 
capital stock of the new corporation at a.cost equal, to the total of 


(i) the amount otherwise determined under paragraph (4)(b) 
to be the cost of those’ shares, and 


(ii) in any case where the parent owned, immediately after 
the merger, all of the issued shares of the red stock of the 
“new corporation, such portion of 


(A) the amount, if any, by which 


(I) the amount by which the total of the money on 
hand of the new corporation and all amounts each of 
which is the cost amount to the new corporation of a 
property owned by it, immediately after the merger, 
exceeds the total of all amounts each of which is the 
amount of any debt owing by the new corporation, or 
of any other obligation of the new corporation to:pay 
any amount, that was outstanding immediately after 
the merger, 


exceeds 


(II) the total of the adjusted cost bases to the parent of 
all shares of the capital stock of each predecessor cor- 
poration beneficially owned by it immediately before 
the merger 


as is designated by the parent in respect of the shares of that 
particular class in its return of income under this Part for its 
taxation year in which.the merger occurred, except that 


(B) in no case shall the amount so designated in respect of 
the shares of a particular class exceed the amount, if any, 
by which the total fair market value, immediately after the 
merger, of the shares of that particular class issued by vir- 
tue of the merger exceeds the cost of those shares to the 
parent determined without reference to this paragraph, 
and 


(C) in no case shall the total of the amounts so designated 
in respect of the shares of each class of the capital stock 
of the new corporation exceed the amount determined 
under clause (A): 


Related Provisions: 88(4) — Amalgamation deemed not to be acquisition of con- 
trol; 256(6), (6.1) — Meaning of “controlled”. See also at end of s. 87: 


History: Para. 87(9)(a.2) amended to substitute “designated stock exchange” for “pre- 
scribed stock exchange” by 2007, -c. 35, para. 68(2)(e), applicable after December 13, 
2007. 


Para. 87(9)(a.5) added by 1998, c. 19, subsec. 117(42), applicable to amalgamations 
that occur after April 26, 1995 except that, in its application to amalgamations) that 
occurred before 1998, para. 87(9)(a.5) shall be read as. follows: 


(a.5) for the purpose of applying subsection (10) in respect of the merger, 


(i) any share issued by the parent on the merger is deemed to have been 
issued by the new corporation, and 


(ii) the reference in paragraph (10)(f), to “ ‘the new corporation” shall be read 
as a reference to “the corporation that issued the share”, 


Paras. 87(9)(a.3) and (a.4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 37(13), 
applicable to amalgamations and mergers occurring after December 20, 1991. 


Paras. 87(9)(a.1), (a.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 65(12), appli- 
cable to amalgamations and mergers occurring after 1986. 


(10) Share deemed listed — Where 
(a).a new corporation is formed as a result of an amalgamation, 
(b) the new corporation is a public corporation, 


(c) the new corporation issues a share (in this subsection referred 
to as the “new share”) of its capital stock, 


(d) the new share is issued in exchange for a share (in this sub- 
section referred to as the “old share”) of the capital stock of a 
predecessor corporation, . 


(e) immediately before the amalgamation, the old share was 
listed on a designated stock exchange, and 


(f), the new share is redeemed, acquired or cancelled by the new 
corporation within 60 days after the amalgamation, 


S. 87(11) 


the new share is deemed, for the purposes of subsection’ 116(6), the 
definitions “qualified investment” in subsections 146(1), 146.1(1) 
and 146.3(1), in section 204 and in subsections 205(1) and 
207.01(1), and the definition “taxable Canadian property” in sub- 
section 248(1), to be listed on the exchange until the earliest time at 
which it is so redeemed, acquired. or cancelled. 

Related Provisions: 87(9)(a.5) — Effect of triangular amalgamation. See also at end 
of s. 87. 

History: The closing words of subsec. 87(10) amended to substitute “146.1(1) and 
146.3(1), in section 204 and in subsections 205(1) and 207.01(1)” for “146.1(1), 


146:3(1), in section 204 and in subsection 205(1)”, by 2008; c. 28, s. 9, applicable to 
2009 et seq. 


Para. 87(10)(e) amended to substitute “designated stock exchange” for “prescribed 
stock exchange” by 2007,.c. 35, para. 68(2)(e), applicable after December 13, 2007. 


The closing words of ‘subsec. 87(10) amended by the said c. 35, s. 108, applicable to 
2008 et seq. The closing words formerly read: 


the new share is deemed, for the purposes of subsection 116(6), the definitions 
“qualified investment” in subsections 146(1), 146.1(1), and 146.3(1) and in sec- 
tion 204, and the definition “taxable Canadian property” in subsection 248(1), to 
be listed on the exchange until the earliest time at which it is so redeemed, ac- 
quired or cancelled. 


The closing words of subsec. 87(10) amended by 2001, c. 17, subsec. 65(5), applicable 
after October1, 1996: The closing words formerly read: 
the new share is deemed, for the purposes of subsections 115(1) and 116(6) and 
the definitions “qualified investment” in subsections 146(1), 146.1(1) and 
146.3(1) and in section 204; to be listed on the exchange until the earliest time at 
which it is so redeemed, acquired or cancelled. 


The closing words of subsec..87(10) amended by, 1999, .c. 22, subsec. 24(3), applicable 
after 1997. The closing words formerly read: 


the new share is deemed, for the purposes of subsections 115(1) and 116(6) and 
the definitions “qualified investment” in subsections 146(1) and 146.3(1) and in 
section 204, to be listed on the exchange until the earliest time at which it is so 
redeemed, acquired or cancelled. 
Subsec. 87(10) added by 1998, c. 19, subsec. 117(13), applicable to amalgamations that 
occur after April 26, 1995 except that, in its application to amalgamations that occurred 
before July, 1996, subsec. 87(10) shall be read without reference to para. (b). 


(11) Vertical amalgamations — Where at any time there is an 
amalgamation of a corporation (in this subsection referred to as the 
parent”) and one or more other corporations (each of which in this 
subsection is referred to as the “subsidiary’’) each of which is a sub- 
sidiary wholly-owned corporation of the parent, 


(a) the shares of the subsidiary are deemed to have been dis- 
posed of by the parent immediately before the amalgamation for 
proceeds equal to the proceeds that would be determined under 
paragraph 88(1)(b) if subsections 88(1) and (1.7) applied, with 
any modifications that the circumstances require, to the amalga- 
mation; and 


(b) the cost to the new corporation of each capital property of 

_ the subsidiary acquired on the amalgamation is deemed. to.be the 
amount that would have been the cost to the parent of the, pro- 
perty if the property had been distributed at that time to the par- 
ent on a winding-up of the subsidiary and subsections 88(1) and 
(1.7) had applied to the winding-up. 


Related Provisions: 87(2.11)— Vertical amalgamation — carryback of. losses; 
87(9)(a.5) — Application on triangular amalgamation; 248(1)“disposition”(n), 
248(1.1)— Cancellation of shares on foreign amalgamation deemed not to be a dispo- 
sition; Reg. 5905(5.1) — FAPI — amalgamation of corporation holding foreign affili- 
ate. See also at end of s. 87. 


History: Subsec. 87(11) added by. 1998, c. 19, subsec. 117(13),, subject to subsec. 
117(27) of 1998, c. 19, applicable to ‘amalgamations that occur after 1994, and for the 
purpose of para. 87(11)(b), any designation by a new corporation of an amount under 
para. 88(1)(d) that is filed with the Minister of National Revenue before October 1998 
is deemed to have been made by the new corporation in its return of income under Part 
I of the Act for its first taxation year. 


1998, c. 19, subsec. 117(27), provides: 


(27) Where the new corporation formed on an amalgamation that occurred 
before June 20, 1996 so elects in writing, filed with the Minister of National 
Revenue with the return of income under Part I of the Act for the parent’s taxa- 
tion year that ended immediately before the amalgamation, or within 90: days 
after any assessment or reassessment, of tax payable under that Part for the year, 
subsection 87(11) of the Act, as enacted by subsection (13), does not apply to the 
amalgamation. 
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Related Provisions [s. 87]: 66.7 — Resource taxation — successor corporation 
rules; 89(1)““Canadian corporation’ — Whether amalgamated corp. is a Canadian cor- 
poration; 128.2 — Predecessor corporations take on residence status of amalgamated 
corp; 128.3 — Deferral applies to post-emigration disposition for certain purposes; 
142.6(5), (6) — Acquisition of specified debt obligation by financial institution in rol- 
lover transaction; 251(3.1), (3.2) — Amalgamated corp — whether related to predeces- 
sor; 261(17)-(19) — Effect of functional currency reporting. 


Selected Cases [s. 87]: Envision Credit Union v. R., [2011] 2 C.T.C. 2229 (TCC) 
(Tax accounts in non-s. 87 amalgamation; UCC is an annual calculation, not automatic 
carryforward). 


Definitions [s. 87]: “adjusted cost base” — 54, 248(1); “agricultural cooperative 
corporation” — 135.1(1); “amalgamation” — 87(1); “amount”, “balance-due day” — 
248(1); “beneficially owned” — 248(3); “business” — 248(1); “business limit” — 
125(2)+(5.1), 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255; 
“Canadian-controlled private corporation” — 125(7), 248(1); “Canadian corpora- 
tion” — 89(1), 248(1); “Canadian development expense” — 66.2(5), 248(1); “Cana- 
dian exploration expense” — 66.1(6), 248(1); “Canadian oil and gas property ex- 
pense” — 66.4(5), 248(1); “capital dividend” — 83(2), 248(1); “capital gain”, “capital 
loss” — 39(1), 248(1); “capital property” — 54, 248(1); “carrying on business” — 253; 
“cash method” — 248(1); “class”, “class of shares” — 248(6); “common share” — 
248(1); “controlled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), 
Interpretation Act 35(1); “cost amount” — 248(1); “credit union” — 137(6), 248(1); 
“cumulative eligible capital” — 14(5), 248(1); “deposit insurance corporation” — 
89(15); “depreciable property” — 13(21), 248(1); “designated stock exchange” — 
248(1), 262; “disposition”, “dividend” —248(1); “eligible capital amount” — 14(1), 
248(1); “eligible capital expenditure” — 14(5), 248(1); “eligible capital property” — 
54, 248(1); “employment” — 248(1); “farming” — 248(1); “farm loss” — 111(8), 
248(1); “financial institution” — 87(1.5), 142.2(1); “fiscal period” — 249(2)(b), 249.1; 
“flow-through share” — 66(15), 87(4.4), 248(1); “foreign affiliate” — 95(1), 248(1); 
“foreign merger” — 87(8.1); “foreign parent corporation” — 87(8.1)(c); “former busi- 
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vestment corporation” — 130(3), 248(1); “inyestment tax credit” — 127(9), 248(1); 
“last taxation year’ — 87(2)(b); “lending asset” — 248(1); “life insurance capital divi- 
dend” — 83(2.1), 248(1); “life insurance corporation”, “limited partnership loss” — 
248(1); “low rate income pool” — 89(1), 248(1); “mark-to-market property” — 
87(1.5), 142.2(1); “mineral” — 248(1); “mutual fund corporation” — 131(8), 248(1); 
“net capital loss” — 111(8), 248(1); “new corporation” — 87(1); “new foreign corpo- 
ration” — 87(8.1); “non-capital loss” — 111(8), 248(1); “non-resident-owned invest- 
ment corporation” — 133(8), 248(1); “paid-up capital” — 89(1), 248(1); “person” — 
248(1); “predecessor corporation” — 87(1); “predecessor foreign corporation” — 
87(8.1); “preferred share”, “prescribed” — 248(1); “private corporation” — 89(1), 
248(1); “property” — 248(1); “public corporation” — 89(1), 248(1); “qualified expen- 
diture” — 87(2.01); “regulation” — 248(1); “research property” — 37.1(5), 87(2.01); 
“restricted farm loss” — 31, 248(1); “SIFT wind-up corporation”, “share”, “share- 
holder’, “short-term preferred share” — 248(1); “specified debt obligation” — 87(1.5), 
142.2(1); “specified future tax consequence” — 248(1); “subsidiary wholly-owned cor- 
poration” — 87(1.4), 248(1); “substituted class” — 87(3.1)(b): “tax payable” — 
248(2); “taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian pro- 
perty” — 248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 
248(1); “taxable preferred share”, “taxable RFI share” — 248(1); “taxation year” — 
87(2)(a), 249; “taxpayer”, “term preferred share” — 248(1); “writing” — Interpreta- 
tion Act 35(1). 


1.T. Application Rules [s. 87]: 20(1.2), 26(21)-(23), 34(4), (7), 58(3.3). 


Interpretation Bulletins [s. 87]: IT-52R4: Income bonds and income debentures 
(archived), IT-121R3: Election to capitalize cost of borrowed money (archived); IT- 
151R5: Scientific research and experimental development expenditures; IT-243R4: 
Dividend refund to private corporations; IT-315: Interest expense incurred for the pur- 
pose of winding-up or amalgamation (archived); IT-474R2: Amalgamations of Cana- 
dian corporations; IT-488R2: Winding-up of 90%-owned taxable Canadian corpora- 
tions (archived). 


Information Circulars [s. 87]: 88-2, para. 20: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act. 


88. (1) Winding-up [of subsidiary] — Where a taxable Cana- 
dian corporation (in this subsection referred to as the “subsidiary’’) 
has been wound up after May 6, 1974 and not less than 90% of the 
issued shares of each class of the capital stock of the subsidiary 
were, immediately before the winding-up, owned by another taxa- 
ble Canadian corporation (in this subsection referred to as the “par- 
ent’) and all of the shares of the subsidiary that were not owned by 
the parent immediately before the winding-up were owned at that 
time by persons with whom the parent was dealing at arm’s length, 
notwithstanding any other provision of this Act other than subsec- 
tion 69(11), the following rules apply: 


Related Provisions: Sce at end of subsec. 88(1). 


Income Tax Act, Part I, Division B 


Forms: RC145: Request to close Business Number (BN) program accounts. 


(a) [property of subsidiary] — subject to paragraphs (a.1) 
and (a.3), each property (other than an interest in a partnership) 
of the subsidiary that was distributed to the parent on the wind- 
ing-up shall be deemed to have been disposed of by the subsidi- 
ary for proceeds equal to 


(i) in the case of a Canadian resource property, a foreign re- 
source property or a right to receive production (as defined in 
subsection 18.1(1)) to which a matchable expenditure (as de- 
fined in subsection 18.1(1)) relates, nil, and 
(11) [Repealed] 
(iii) in the case of any other property, the cost amount to the 
subsidiary of the property immediately before the winding- 
up; 
Related Provisions: 53(4) — Effect on ACB of share or trust interest; 84(2) — 
Deemed dividend on distribution of assets; 88(2) — Windup of other corporation; 
261(11), (12), (15)(a), (16) — Effect of functional currency reporting. 
History: Subpara. 88(1)(a)(i) amended by 1998, c. 19, subsec. 118(1), applicable after 
November 17, 1996. The subpara. formerly read: 
(i) in the case of a Canadian resource property or foreign resource property, nil, 
and 
The opening words of para. 88(1)(a) amended by 1995, c. 21, subsec. 55(1), applicable 
to windings-up that begin after February 22, 1994. The opening words formerly read: 
(a) subject to paragraph (a.1), each property (other than an interest in a partner- 
ship) of the subsidiary that was distributed to the parent on the winding-up shall 
be deemed to have been disposed of by the subsidiary for proceeds equal to, 
Subpara. 88(1)(a)(ii) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 38(1), 
applicable to distributions of property on the winding-up of a subsidiary in a taxation 
year of the subsidiary beginning after June 1988. Subpara. 88(1)(a)(ii) formerly read: 


(ii) in the case of any eligible capital property, an amount equal to ‘/; of the cost 
amount to the subsidiary of that property immediately before the winding-up, 
and 


Subpara. 88(1)(a)(ii) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(1), to 
substitute ““/s of” for “twice”, applicable to distributions of property on the winding-up 
of a subsidiary in a taxation year of the subsidiary beginning after June 1988. 


Selected Cases [para. 88(1)(a)]: Hollinger Inc. v. R., [1998] 4 C.T.C. 2424 (TCC) 
(Losses flow through and sale of unproductive investment does not change nature from 
capital to inventory); Mara Properties Ltd. v. Canada, [1996] 2 C.T.C. 54 (SCC) (Pro- 
perty retained its character as inventory upon rollover). 


Interpretation Bulletins: IT-259R4: Exchanges of property. 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. 


(a.1) [property of subsidiary] — each property of the subsid- 
iary that was distributed to the parent on the winding-up shall, 
for the purpose of paragraph (2.1)(b) or (e), be deemed not to 
have been disposed of; 


(a.2) [partnership interest] — each interest of the subsidiary 

in a partnership that was distributed to the parent on the wind- 

ing-up shall, except for the purpose of paragraph 98(5)(g), be 

deemed not to have been disposed of by the subsidiary; 
History: Para. 88(1)(a.2) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(2), 
to add “, except for the purpose of paragraph 98(5)(g),” applicable to windings-up be- 
ginning after January 15, 1987. 

(a.3) [specified debt obligation] — where 


(i) the subsidiary was a financial institution in its taxation 
year in which its assets were distributed to the parent on the 
winding up, and 


(ii) the parent was a financial institution in its taxation year 

in which it received the assets of the subsidiary on the wind- 

ing up, 
each specified debt obligation (other than a mark-to-market pro- 
perty) of the subsidiary that was distributed to the parent on the 
winding-up shall, except for the purpose of subsection 69(11), 
be deemed not to have been disposed of, and for the purpose of 
this paragraph, “financial institution”, “mark-to-market pro- 
perty” and “specified debt obligation” have the meanings as- 
signed by subsection 142.2(1); 


Related Provisions: Reg. 8103(3) — Mark-to-market — transition inclusion; Reg. 
9204(2) — Residual portion of specified debt obligation. 
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History: Para. 88(1)(a.3) added by 1995, c. 21, subsec. 55(2), applicable to windings- 
up that begin after February 22, 1994. 


(b) [shares of subsidiary] — the shares of the capital stock 
of the subsidiary owned by the parent immediately before the 
winding-up shall be deemed to have been disposed of by the 
parent on the winding-up for proceeds equal to the greater of 


(i) the lesser of the paid-up capital in respect of those shares 
immediately before the winding-up and the amount deter- 
mined under subparagraph (d)(i), and 


(ii) the total of all amounts each of which is an amount in 
respect of any share of the capital stock of the subsidiary so 
disposed of by the parent on the winding-up, equal to the ad- 
justed cost base to the parent of the share immediately before 
the winding-up; 
Related Provisions: 80.01(5) — Determination of proceeds of disposition of distress 
preferred share to subsidiary; 80.03(1), (3)(a)(i) — Capital gain where para. 88(1)(b) 
applies to share on disposition following debt forgiveness; 87(11) — Application to 
vertical amalgamation. See also at end of 88(1). 


(c) [cost to parent] — subject to paragraph 87(2)(e.3) (as 
modified by paragraph (e.2)), and notwithstanding paragraph 
87(2)(e.1) (as modified by paragraph (e.2)), the cost to the par- 
ent of each property of the subsidiary distributed to the parent on 
the winding-up shall be deemed to be 


(i) in the case of a property that is an interest in a partnership, 
the amount that but for this paragraph would be the cost to 
the parent of the property, and 


(ii) in any other case, the amount, if any, by which 


(A) the amount that would, but for subsection 69(11), be 
deemed by paragraph (a) to be the proceeds of disposition 
of the property 


exceeds 


(B) any reduction of the cost amount to the subsidiary of 

the property made because of section 80 on the winding- 

up, 
plus, where the property was a capital property (other than an 
ineligible property) of the subsidiary at the time that the parent 
last acquired control of the subsidiary and was owned by the 
subsidiary thereafter without interruption until such time as it 
was distributed to the parent on the winding-up, the amount de- 
termined under paragraph (d) in respect of the property and, for 
the purposes of this paragraph, “ineligible property’? means 


(iii) depreciable property, 


(iv) property transferred to the parent on the winding-up 
where the transfer is part of a distribution (within the mean- 
ing assigned by subsection 55(1)) made in the course of a 
reorganization in which a dividend was received to which 
subsection 55(2) would, but for paragraph 55(3)(b), apply, 


(v) property acquired by the subsidiary from the parent or 
from any person or partnership that was not (otherwise than 
because of a right referred to in paragraph 251(5)(b)) dealing 
at arm’s length with the parent, or any other property ac- 
quired by the subsidiary in substitution for it, where the ac- 
quisition was part of the series of transactions or events in 
which the parent last acquired control of the subsidiary, and 


(vi) property distributed to the parent on the winding-up 
where, as part of the series of transactions or events that in- 
cludes the winding-up, 


(A) the parent acquired control of the subsidiary, and 


(B) any property distributed to the parent on the winding- 
up or any other property acquired Py any person in substi- 
tution therefor is acquired by 


(I) a particular person (other than a specified person) 
that, at any time during the course of the series and 
before control of the subsidiary was last acquired by 
the parent, was a specified shareholder of the 
subsidiary, 


S. 88(1)(c)(vi) (B) CID 


(iI) 2 or more persons (other than specified persons), if 
a particular person would have been, at any time dur- 
ing the course of the series and before control of the 
subsidiary was last acquired by the parent, a specified 
shareholder of the subsidiary if all the shares that were 
then owned by those 2 or more persons were owned at 
that time by the particular person, or 


(III) a corporation (other than a specified person or the 
subsidiary) 


1. of which a particular person referred to in sub- 
clause (I) is, at any time during the course of the 
series and after control of the subsidiary was last 
acquired by the parent, a specified shareholder, or 


2. of which a particular person would be, at any 
time during the course of the series and after con- 
trol of the subsidiary was last acquired by the par- 
ent, a specified shareholder if all the shares then 
owned. by persons (other than specified persons) 
referred to in subclause (II) and acquired by those 
persons as part of the series were owned at that 
time by the particular person; 


Proposed reson “ne aya Keyvi(B yu) 
from Dept. of Finance, Aug. 13, 2007: 
Firoz Ahr ed, eae Hoskin ne Har ourt LLP, Toronto. 


: Sa ee Poo om Peo ce eal at arm’ s s length with Vco, Tage and 
Aco. 


pail up | into (or amalgamated with) Aap (or. its successor) si a 
ow i ancresine the t tax cost of the oa of sone 2, as rovided ” a 


Mouee concern is ‘bat subparagraph $8(L\(c(vi) would ious the increase in the: ‘cost 
of the shares of Subco and Selico 1 on the winding-up (or amalgamation) of Target, as 
described in paragraph : 5 above, and the increase in the cost of the shares of Sellco 2 on 
the parding wy (or amalgamation) of sub, as described i in ‘paragraph 6 above. 


or roperty ae tied foe a distributed same is s acnuieed os a person or persons 
described in subclauses 88(1)(c)(vi(B)) to (IID. The purpose of the subparagraph i is 
to deny | that increase where one or more persons who had a significant interest in the 
subsidiary before the parent last acquired control of the subsidiary acquire a significant 
interest in the property, either « directly. or indirectly, as put of the series of transactions 


or events that includ 


he winding-up. 


Your particular concem volves the inclusion in ‘ubcleuse “BBCiyicyvi BGM of a 
corporation (other than a specified person or the subsidiary) of which a specified share- 
holder of the subsidiary i is a specified shareholder. In your view, Pco would be a corpo- 
ration described in this subclause in respect of the winding-up of Target and Subco 
because each of Selico 1 and Sellco 2 will be a specified shareholder of Target and 
Subco prior t acquisition of control of Target by Aco and will be a specified share- 
holder of Pco after Pco acquires | the shares of Sellco 1 and Sellco 2. The reason that 
Selico 1 and 2 will be specified shareholders of Target, Subco and Pco is that each of 
Selico 1 and Sellco 2 is deemed to own the shares of Target and Subco owned by Vco 
and, following the acquisition of the shares of Sellco 1 and Sellco 2 by Pco, each is 
deemed to own the shares of Peo owned by Pco Holdings (see, in this merce, para- 
graph (a) of the definition “specified shareholder” in subsection 248(1)). 
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You submit that the denial of the cost base increase in these circumstances is contrary 
to the policy underlying subparagraph 88(1)(c)(vi). This provision is not intended to 
deny the cost base increase where the purchaser (in this case, 
described in subclauses 88(1)(c)(vi)(B)() to (ID) prior to the 
the subsidiary. In this respect, you note that Pco only become: 
subclause 88(1)(c)(vi)(B)(IL) because of the acquisition-of the shares of Sellco 1 and 
Sellco 2. In the absence of this acquisition, Peo would not be a person described in 
subclause 88(1)(c)(vi)(B)(ID. WOO Fs et 

We agree that, in the specific circumstances described above, Pco should not be a cor- 
poration described in subclause 88(1)(c)(vi)(B)(HI1) in respect of Target or Subco. Ac- 
cordingly, we are prepared to recommend to the Minister of Finance that the Act be 
amended to ensure this result for windings-up that begin after August 2004, coincident 
with other amendments to paragraph 88(1)(c.2) that we have, in a letter dated August 
13, 2004, agreed to recommend, ks Q : : 


While I cannot offer any assurance that either the Minister or Parliament will agree 
with our recommendation, I hope that this statement of our intentions is helpful to you. 


luisition of control of 


Yours sincerely, Preven 
_ Brian Ernewein, General Director-Legislation, Tax Policy Branch 


_ Proposed Amendment — 88(1)(c) — Ineligible 
ee property — = 
Letter from Dept. of Finance, Sept. 1, 2006: ae 
Mr. Donald Watkins, Osler Hoskin & Harcourt LLP, Calgary, AB 
Dear Mr. Watkins: eet : Loony 
I am writing in response to your correspondence dated August 24, 2006 in which you 
recommend a technical amendment to the rules in subsection 88(1) of the Income Tax 


Act (the “Act’’) governing the cost of property distributed to the parent corporation on 
the winding-up of a subsidiary. 


Where subsection 88(1) of the Act applies, the parent corporation may elect to increase 
the cost of capital property (other than ineligible property) distributed on the winding- 
up within the limits set out in that subsection. Capital property will be ineligible pro- 
perty if, among other things, a person described in any of subclauses 88(1)(c)(vi)(B)(D 
to (III) (a “restricted person”) acquires, as part of the series of transactions or events 
that includes the winding-up, property distributed to the parent on the winding-up or 
property substituted for such property. 


Your concern relates to a series of proposed transactions in which a restricted person 
will acquire property to be distributed to the parent on the winding up; however, the 
restricted person will not own the property at any time after the acquisition of control 
of the subsidiary. You note that subparagraph 88(1)(c.3)(iv) of the Act deems property 
not to be property substituted for the property distributed on the winding-up if it is not 
owned by a restricted person at any time after the acquisition of control of the subsidi- 
ary. However, there is no similar provision dealing with acquisition of property distrib- 
uted to the parent on the winding-up. Accordingly, the acquired property will be ineli- 
gible property. : 

We agree that ineligible property should not include property distributed to the parent 
on the winding-up of the subsidiary if a restricted person does not own the property at 
any time after the acquisition of control of the subsidiary. Accordingly, we will recom- 
mend to the Minister of Finance that an amendment be made to subsection 88(1) of the 
Act to ensure that such property is not treated as ineligible property. 


We are prepared to recommend that the amendment apply to windings-up that begin 
after 2005. While we cannot offer any assurance that either the Minister or Parliament 
will agree with our recommendation, we hope that this statement of our position is 
helpful to you. 


Yours sincerely, 


Brian Emewein, General Director—Legislation, Tax Policy Branch 


Related Provisions: 88(1)(c.2) — Specified person for 88(1)(c)(vi); 88(1)(c.3) — 
Property acquired in substitution, for purpose of 88(1)(c)(vi)(B); 88(1)(c.7) — Ex- 
tended meaning of depreciable property; 88(1)(d.2) — When taxpayer last acquired 
control; 88(1)(d.3) — Where control acquired because of death; 88( 1.7) — Where par- 
ent did not deal at arm’s length; 88(4) — Amalgamation deemed not to be acquisition 
of control; 248(10) — Series of transactions or events: 256(6)—-(9) — Whether control 
acquired. See also at end of 88(1). 


History: The opening words of subcl. 88(1)(c)(vi)(B)(III) amended by 2001, c. 17, 
subsec. 66(1), to add the words “or the subsidiary”, applicable to windings-up that be- 
gin after November 1994. 


Subpara. 88(1)(c)(v) amended by 1998, c. 19, subsec. 118(2), applicable to windings- 
up that begin after 1996. The subpara. formerly read: 


(v) property transferred to the subsidiary by the parent or by any person or part- 
nership that was not, otherwise than because of a right referred to in paragraph 
251(5)(b), dealing at arm’s length with the parent, and 


The portion of subpara. 88(1)(c)(vi) before  subcl. (B)() and sub-subcl. 
88(1)(c)(vi)(B)(I1H)2 amended by 1998, c. 19, subsecs. 118(3) and (4), that portion 
before subcl. (B)(I) applicable to windings-up that begin after June 20, 1996, other than 
windings-up that are part of an arrangement that was substantially advanced, as evi- 
denced in writing, before June 21, 1996, and sub-subcl. 88(1)(c)(vi)(B)(II1)2 applicable 


is not a person. 


*8 a person described in 


Ne 
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to windings-up that begin after November 1994. That portion and sub-subcl. formerly 
read: 
(vi) property disposed of by the parent as part of the series of transactions or 
events that includes the winding-up where, as part of the series, 


(A) the parent acquired control of the subsidiary, and 


(B) the property or any other property acquired by any person in substitution 
therefor is acquired by 
2. of which a particular person would be, at any time during the course of the 
series and after control of the subsidiary was last acquired by the parent, a speci- 
fied shareholder if all the shares then owned by persons (other than specified 
persons) referred to in subclause (II) were owned at that time by the particular 
person; 
The opening words of para. 88(1)(c) amended by 1995, c. 21, subsec. 55(3), applicable 
to windings-up that begin after February 22, 1994. The opening words formerly read: 
(c) notwithstanding the reference to paragraph 87(2)(e:1) in paragraph (e.2), the 
cost to the parent of each property of the subsidiary distributed to the parent on | 
the winding-up shall be deemed to be 
Cl. 88(1)(c)(ii)(B) amended by 1995, c. 21, s. 31, applicable to windings-up that begin 
after July 13, 1990. Cl. (B) formerly read: 
(B) any reduction of the cost amount to the subsidiary of the property made be- 
cause of paragraph 80(1)(b) on the winding-up, 
That portion of para. 88(1)(c) after cl. (ii)(B) amended by 1995, c. 3, subsec. 24(1), 
applicable to windings-up that begin after February 21, 1994 except that, in its applica- 
tion to a winding-up that begins after February 21, 1994 and before December 1994, cl. 
88(1)(c)(vi)(B) shall be read as follows: 
(B) the property or any other property acquired by any person in substitution 
therefor is acquired by 
(I) a particular person (other than a specified person) that, at any time during 
the course of the series and before control of the subsidiary was last acquired 
by the parent, was a specified shareholder of the subsidiary, or 
(II) any person (other than a specified person) that at any time during the 
course of the series did not deal at arm’s length with a particular person 
(other than a specified person) referred to in subclause (1); 
That portion of para. 88(1)(c) formerly read: 
plus, where the property was a capital property (other than depreciable property) 
owned by the subsidiary at the time that the parent last acquired control of the 
subsidiary and thereafter without interruption until such time as it was distrib- 
uted to the parent on the winding-up, the amount determined under paragraph (d) 
in respect thereof; 
Cl. 88(1)(c)(ii)(A) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 38(2), appli- 
cable to windings-up beginning after December 20, 1991. Cl. (c)(ii)(A) formerly read: 
(A) the amount deemed by paragraph (a) to be the proceeds of disposition of the 
property i 
Subpara. 88(1)(c)(ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(3), 
applicable to windings-up beginning after July 13, 1990. Subpara. 88(1)(c)(ii) formerly 
read: 
(ii) in any other case, the amount deemed by paragraph (a) to be the proceeds of 
disposition of the property, 
Selected Cases [para. 88(1)(c)]: Hollinger Inc. v. R., [1998] 4 C.T.C. 2424 (LEC) 
(Losses flow through and sale of unproductive investment does not change nature from 
capital to inventory). 
Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. 


1.T. Technical News: 9 (the backdoor butterfly rule). 


(c.1) [eligible capital property] — for the purpose of deter- 
mining after the winding-up the amount to be included under 
paragraph 14(1)(b) in computing the parent’s income in respect 
of the business carried on by the subsidiary immediately before 
the winding-up, there shall be added to the amount otherwise 


(eb te 


before the wi 


re shall be added to the amount otherwise de 
for each of the descriptions of A and F in the defir 
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Technical Notes (uty 2 2010): Sanpahiorin 88(1)(a) ge 

property of a subsidiary corporation is deemed to have been disposed of on its wind- — 
ing-up for proceeds of disposition equal to its cost amount to the subsidiary immedi- 
ately before the winding-up. Under subparagraph 88(1)(c)Gi), the cost of such pro- 
perty to the parent corporation is equal to such proceeds of disposition. Paragraph 
88(1)(c. 1) applies similarly 4 in the case of a winding-up as paragraph 85(1)(d.1) ap- 
plies. toa rollover of eligible capital property. from shareholder to a corporation. — 
That is, it generally reduces, for the parent that has acquired an eligible capital pro- 
perty, the gain that would be included in income under paragraph 14(1)(b) on a sub- 
sequent disposition of the property. This adjustment takes into account the 1988 
change of the rate of i income inclusion and expenditure oes from ia to ‘ls, by 
adjusting the calc 
in subsection AD) 


oe 88(1)(c. eS as” sity enceeohs BBN. Hii), a 1s facthet 
amended to ensure that the adjustment, or an earlier a eon to the subsidiary 

under Bea oe is n s 

ae - 


That i is, new eee 88(1 \c. 1G) ensures that an 
a ae Meee: to ae = under ape: 


lier laude fo the subsidiary under agp 85 id. i: is not lost ona subse- 
quent disposition by way of winding-up. — . 
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(dd). g 7 / oO 


Related Provisions: 85(1)(d.1)G, 85(1)(d.11)E — Application of (c.1)(Gi) on s. 85 
election. 


it busi ess immediate Ae de. wir ind- / 


S. 88(1)(¢.2)() 


History: Para, 88(1)(c.1) added by 1994, c. 7, Sch. VIL (1993, c. 24), subsec. 38(3), 
applicable to distributions of property on the winding-up of a subsidiary in a taxation 
year of the subsidiary beginning after June 1988. 


(c.2) [“specified person” and “specified share- 

holder”] — for the purposes. of this paragraph and subpara- 

graph (c)(vi), 
(i). “specified person” at any time means the parent and each 
person that would, if this Act were read without reference to 
paragraph 251(5)(b), be related to the parent at that time and, 
for this purpose, a person shall be deemed not to be related to 
the parent where it can reasonably be considered that one of 
the main purposes of one or more transactions or events was 
to cause the person to be related to the parent so as to prevent 
a property that was distributed to the parent on the winding- 
up from being an ineligible property for the purpose of para- 
au (c), 


Proposed Amendment — 88(1)(c. oe 
Letter from Des of Finance, Feb. 23, 2007: 
Dear [xxx], 


Jam writing further to your comespondence dated oe 22, 2007 and further to your 
discussions with the Tax Legislation Division regarding the meaning of “specified per- 
son” in subparagraph 88(1)(C. 2)(i) of the Income Tax Act (the “Act’). In your corre- 
spondence, ‘you asked us to consider an amendment to that subparagraph that would 
clarify the meaning of specified person in the circumstances described below. 


Subparagraph $8(1)(c.2)() of the Act defines “specified person” as the parent and each 
Peog related oe than because of paragraph 251(5)(b)) to the parent. The definition 
“specified person” is relevant for the purpose of paragraph 88(1)(c) of the Act in that a 
specified person may acquire property distributed to the parent on the ‘winding-up of 
the subsidiary or property substituted for such propent without engaging the Doom 
denial rule i in subparagraph 88(1)e)(vi). Yi 


You are foancerned that a person cannot be a aie person before the incorporation 
of the parent corporation. In your view, this could lead to the inappropriate application 
of the bump denial rule. In this respect, you asked us to consider the oes series of 
transactions or events: — 


Prior to the incorporation of the parent corporation (“Parent”), a taxable Canadian 

corporation (“Grandparent”) will acquire common shares of the subsidiary corpo- 

ration (“Subco”) from an arm’s length person. Grandparent will acquire sufficient 

common shares of Subco to become a specified shareholder of Subco but not 

enough to acquire control of Subco. To fund the acquisition of those Subco com- 

- mon shares, Grandparent will issue shares and debt to a’ corporation that is related 

: to it (Related Corporation”). Grandparent will then cause the Parent to be i ineorpo- 

rated and, following the incorporation, Parent will acquire the remaining common 

_ shares of Subco from arm’s length persons, thereby acquiring control of Subco. 

~ Grandparent will transfer its Subco common shares to Parent such that, after the 

transfer, Subco is a wholly-owned subsidiary of Parent. As a final step, Parent 

_ would like to wind-up Subco and to increase (i.e., bump) the adjusted cost base of 

. _ certain non-depreciable capital property of Subco to be acquired by it on the wind- 
_ ing-up as. provided i in paragraphs 881) and (d) of the Act, : 


In the circumstances described above, the Related Corporation is a specified ee 
holder of Subco that will acquire substituted property (shares and debt of Grandparent) 
as part of the series of transactions or events that includes the winding-up of Subco. 
Therefore, ‘the bump denial rule i in paragraph 88(1)(c)(vi) of the Act will apply unless 
the Related Corporation is considered to be a specified Person. In this respect, you note 
that subparagraph 88(1)(c. 2)G) defines “specified person” at any time to mean the par- 
ent and each person related to the parent art that time. Accordingly, you are concerned 
that the Related Corporation may not be a specified person because, at the time it ac- 
quired the shares and debt of Grandparent, Parent had not yet been incorporated. You 
submit ‘that the denial of the bump i in these circumstances would not be appropriate 
since the Related Corporation will be related to Parent from. the time Parent was incor- 
until the winding- “Up of Subco. 


We gree that, in ‘the Gacanistances described above, ihe Related Corporation should 
excluded from being a specified person before the incorporation of Parent solely 
because the Related Corporation and Parent did not co-exist during that time. Accord- 
ingly, we are prepared to recommend to the Minister that the definition “specified per- 
son” in subparagraph 88(1)(c.2)(i) be amended, applicable to windings-up that begin 
after 2006, so that, in respect of property acquired before the beginning of the winding- 
up of the subsidiary, a specified person would include a person that is related to the 
parent (within the meaning of subparagraph 88(1)(c.2)(i)) from the time the parent was 
incorporated until the beginning of the winding-up of the subsidiary. 


While I cannot offer any assurance that either the Minister or Parliament will agree 
with our recommendation, 3 ee that this statement are our intentions is —_ to you. 


Yours sincerely, — - 7 
- Brian n Emewein, C General Director — font lesen Tax. foley Branch 


529 


S. 88(1)(c.2) (ii) 


(ii) where at any time a property is owned or acquired by a 
partnership or a trust, 


(A) the partnership or the trust,.as the case may be, shall 
be deemed to be a person that is a corporation having one 
class of issued shares, which shares have full voting rights 
under all circumstances, 


(B) each member of the partnership or beneficiary under 
the trust, as the case may be, shall be deemed to own at 
that time the proportion of the number of issued shares of 
the capital stock of the corporation that 


(I) the fair market value at that time of that member’s 
interest in the partnership or that beneficiary’s interest 
in the trust, as the case may be, 


is of 
(II) the fair market value at that time of all the mem- 


bers’ interests in the partnership or beneficiaries’ in- 
terests in the trust, as the case may be, and 


(C) the property shall be deemed to have been owned or 
acquired at that time by the corporation, and 


(iii) in determining whether a person is a specified share- 
holder of a corporation, 


(A) the reference in the definition “specified shareholder” 
in subsection 248(1) to “the issued shares of any class of 
the capital stock of the corporation or of any other corpo- 
ration that is related to the corporation” shall be read as 
“the issued shares of any class (other than a specified 
class) of the capital stock of the corporation or of any 
other corporation that is related to the corporation and 
that has a significant direct or indirect interest in any is- 
sued shares of the capital stock of the corporation”, and 


(B) a corporation is deemed not to be a specified share- 
holder of itself; 


Proposed Amendment — 88(1)(c.2)(iii) 
Letter from Dept. of Finance, Aug. 13, 2004: 
Dear [xxx]: 


Thank you for your letter of May 31, 2004 concerning the availability of the addition to 
the cost of non-depreciable capital property under paragraphs 88(1)(c) and (d) of the 
Income Tax Act (the “Act”) in the circumstances described below. 

Your concern relates to a series of proposed transactions wherein a taxable Canadian 
corporation (“Bidco”’) will acquire control of another taxable Canadian corporation 
(“Subco”) followed by a winding up of Subco into Bidco. Prior to the acquisition of 
control, Holdco will own all of the shares of Subco and Subco will own all the shares 
of another corporation (“Sellco”). As a condition of the sale of the Subco shares by 
Holdco to Bideo, Holdco and Subco/Bidco will enter into an agreement to sell 
(“purchase agreement’) the shares of Sellco to an arm’s length purchaser (“Pco”), 
which sale will occur shortly after the winding up of Subco. Prior to entering into the 
purchase agreement, Pco will not be a specified shareholder of Subco. 


More specifically, you are concerned that the right to acquire the shares of Sellco under 
the purchase agreement would result in Pco being a specified shareholder of Subco, 
although Pco does not have, nor does it intend to acquire, any direct or indirect interest 
in the shares of Subco, Holdco or Bidco. Your concern relates to the application of the 
deeming rules in subsections 251(2), (3) and (5) combined with the definition of “spec- 
ified shareholder” in subsection 248(1) of the Act. : 


In the circumstances described above, paragraph 251(5)(b) of the Act would deem Pco, 
for the purpose of subsection 251(2), to be in the same position in relation to the con- 
trol of Sellco as if it owned the shares of Sellco. As a result, Pco would be related to 
Sellco after entering into the purchase agreement. As Pco and Holdco would be related 
to the same corporation, they would be deemed by subsection 251(3) to be related to 
each other. Under the definition of “specified shareholder,” Pco would be treated as 


Income Tax Act, Part I, Division B 


upstr 
ave a ¢ 


Brian Ernewein, Direc 


r, Tax Legislation Division 


Related Provisions: 88(1)(c.8)——Meaning of “specified class” for 
88(1)(c.2)(iii)(A); 88(4) — Amalgamation deemed not to be acquisition of control. 
History: Cl. 88(1)(c.2)(iii)(A) amended by 2001, c. 17, subsec. 66(2), applicable to 
windings-up that begin after November 1994. The clause formerly read: 


(A) the reference in the definition “specified shareholder” in subsection 248(1) to 
“or of any other corporation that is related to the corporation” shall be read as “or 
of any other corporation that is related to the corporation and that has a signifi- 
cant direct or indirect interest in any issued shares of the capital stock of the 
corporation”, and 


Subpara. 88(1)(c.2)(iii) added by 1998, c. 19, subsec. 118(5), applicable to windings-up 
that begin after November 1994. 


Para. 88(1)(c.2) added by 1995, c. 3, subsec. 24(2), applicable to winding-ups that be- 
gin after February 21, 1994. 


(c.3) [Substituted property] — for the purpose of clause 
(c)(vi)(B), property acquired by any person in substitution for 
particular property or properties distributed to the parent on the 
winding-up includes 
(i) property. (other than a specified property) owned by the 
person at any time after the acquisition of control referred to 
in clause (c)(vi)(A) the fair market value of which is, at that 
time, wholly or partly attributable to the particular property 
or properties, and 


(ii) property owned by the person at any time after the acqui- 
sition of control referred to in clause (c)(vi)(A) the fair mar- 
ket value of which is, at that time, determinable primarily by 
reference to the fair market value of, or to any proceeds from 
a disposition of, the particular property or properties 
but does not include 
(iii) money, 
(iv) property that was not owned by the person at any time 


after the acquisition of control referred to in clause 
(c)(vi)(A), or 


(v) property described in subparagraph (i) if the only reason 
the property is described in that subparagraph is because a 
specified property described in any of subparagraphs (c.4)(i) 
to (iv) was received as consideration for the acquisition of a 
share of the capital stock of the subsidiary in the circum- 
stances described in subparagraphs (c.4)(i) to (iv); 


Proposed Addition — 88(1)(c.3)(vi), (vii) 


- (vi) a share of the capital stock of the subsidiary or a 
owing by it, if the share or debt, as the case may be 
owned by the parent immediately before the windi 
(vii) a share of the capital stock of a corporation or 
owing by a corporation, if the fair market value > shai 

_ or debt, as the case may be, was not, at any time after 
beginning of the winding-up, wholly or partly attri 
to property distributed to the parent on the windir 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsee. 
will add subparas. 88(1)(c.3)(vi) and (vii), applicable to windings-up that begin, and 
amalgamations that occur, after 1997. - — 


Technical Notes (July 2010): Paragraph 88(1)(c) generally provides that the cost 
to the parent of each property distributed to it on the winding-up of a subsidi: 
equal to the subsidiary’s proceeds of disposition plus, where the property 
property and is not an ineligible property, an amount determined 
88(1)(d) in respect of the property. “Ineligible property” 
graphs 88(1)(c)(iii) to (vi). Pursuant to subparagraph 88(1)(c) 
includes any property distributed to the parent on 

series of transactions or events that includes the winding-up, the 


owning all the shares of Subco owned by Holdco and, therefore, would be a specified 
shareholder of Subco before control of Subco is acquired by Bidco. Since Peo would be 
a specified shareholder of Subco and, since Pco will acquire the shares of Sellco as part 
of the series of transactions that includes the winding up of Subco, Bidco would be 
precluded from obtaining a bump in the adjusted cost base of the shares of Sellco ac- 
quired on the winding up of Subco. : 


We agree that where a person has a right to acquire a share of a corporation (the 
“downstream corporation”) controlled by another corporation (the “upstream corpora- 
tion”) and the downstream corporation does not have a direct or indirect interest in any 
of the issued shares of the upstream corporation, the right should not, in and of itself, 
result in the person becoming a specified shareholder of the upstream corporation for 
the purpose of subparagraph 88(1)(c)(vi) of the Act. Accordingly, we are prepared to 
recommend to the Minister that paragraph 88(1)(c.2) of the Act be amended to exclude 
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remaining shares of Targetco. 


In anticipatic mn of the successful takeover bid, S a 
all of its Targetco. shares to Newco in ex for shares in Newco. The adjusted 
cost base and paid-up capital of the Newco shares are increased through a safe in- 
come crystallization transaction involving Newco and SCo. On the takeover bid, PCo 
dir ly or indirectly acquires all of the shares of argetco for cash by. acquiring all _ 
of the Targetco shares held by the public and by acquiring all of the Newco shares _ 
held by SCo. Newco is wound up into PCo and an election i ‘is made under paragraph — 


‘o incorporates. Noes and transfers 


S.. 88(1)(c.3) 


; (d) of the Act to “bump” the cost base of the shares of Targetco distributed to 
PC ae winding-up. hanes iately the eafter, oe is wound " into. ae 


control of Targetes, Th refore, if the ge cs eee alidon is viewed as part of ; ; 
the series of transactions or events that includes the winding-up of Targetco, then the 
“bump” may be denied with respect to eligible poe of Targetco distributed to 

Co on the winding 1p of Targetco. 


You submit that, from a tax policy perspective, hoe is no reason that the safe in- 
come crystallization should result in the denial of the bump on the winding-up of 
Targetco. You contend that the bump denial rules are intended to eliminate “back- 
door” purchase butterflies, namely transactions whereby a ‘significant shareholder of © 
the target corporation uses the subsection 88(1) bump mules to achieve what is, in 
effect, a tax-deferred sale of certain corporate assets of the target while maintaining a 
continuing interest in other corporate assets of the target. In your view, a safe income 


crystallization, such as the one described oe Moe not constitute or mee a 


backdoor purchase butterfly. 


We agree ‘that the safe income crystallization deccibed above should not, in and of © 
in the denial of the bump on otherwise eligible property distributed by 

o PCo. Accordingly, we are. prepared to recommend to the Minister of 
Finance an amendment to the Act the effect of which will be to ensure that the shares 
of Newco are not substi : of pleas Ss of the 


fe 


If the above seers. were acted upon, A would aneeniae that such amend- 
ments wena) be included i ina future technical bill. i y 


t, employees of Torseice will participate 
orporation (“Parentco”). Parentco is a _ 
tea and owns all of the shares of Bidco. You indicate that a 
), who is both an employee and specified shareholder of Targetco, 
der Targetco’s employee stock option plan. Concurrently with the 
eover bid, Mr. X, along with other employees of Targetco, will 
‘Targetco options for Parentco options (‘option exchange”). Mr. X is _ 
arrangement with a trust that is governed by subsection 7(6) of the — 
t ee Mr. X = an a to ee Deine shares (trust 


co concer: a 
88(1)(c. 3) as a consequence of the option exchange and ‘the amendment to the trust 


capital prop ae id ragraphs $8(1)(c) and (d) (the ee 
ic unavailable on the winding-up « of Targetco into Bidco. L 


You ask that we consider including, i in the definition of specified property in ‘para- 
the ‘Act an eae or ha to. acquire a share received in the 


gr exchange and the amendment to the trust option described 
above, in and of themselves, should not result in the denial of the bump on the wind- 
ing-up | of Targetco into Bidco. Accordingly, we are prepared to recommend to the 
Minister of Finance that the Act be amended to ensure that the rights to acquire 
shares of Parentco received by Mr. X will not be substituted property within the 
meaning of subparagraph 88(1)(c. 3)(i). We are also prepared to recommend that the 
amendment apply to windings-up t that begin after 2001. If the above recommendation 
were acted upon, we would eg = the aendoen vend be snesaa. ina 
future technical bill. - — ‘ 
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Yours Sincerely, . — 
Brian Ernewein, Director, Tax Legislation D 


Proposed Amendment — & 
Letter from Dept. of Finance, June 26, 2007: See 


Related Provisions: 88(1)(c.4)— Meaning of specified property; 88(1)(c.6) — 
Where control acquired by way of articles of arrangement; 88(1)(c.7) — Extended 
meaning of depreciable property; 88(4) — Amalgamation deemed not to be acquisition 
of control; 248(5) — Substituted property; 256(6)—(9) — Whether control acquired. 
History: Para. 88(1)(c.3) added by 1998, c. 19, subsec. 118(6), applicable to windings- 
up that begin after February 21, 1994 except that, in its application to windings-up that 
began before June 21, 1996 and to windings-up that begin after June 20, 1996 that are 
part of an arrangement that was substantially advanced, as evidenced in writing, before 
June 21, 1996, the para. shall be read as follows: 
(c.3) for the purpose of clause (c)(vi)(B), property acquired by any. person in 
substitution for particular property or properties 
(i) includes property owned by the person at any time after the acquisition of 
control referred to in clause (c)(vi)(A) the fair market value of which is, at 
that time, determinable primarily by reference to the fair market value of the 
particular property or properties or by reference to any proceeds from a dis- 
position of the particular property or properties, but 
(ii) does not include property that is money received as consideration for a 
disposition of the particular property or properties; 
I.T. Technical News: 9 (the backdoor butterfly rule). 
(c.4) [“specified property”] — for the purposes of subpara- 
graphs (c.3)(i) and (v), a specified property is 


(i) a share of the capital stock of the parent that was received 
as consideration for the acquisition of a share of the capital 
stock of the subsidiary by the parent or by a corporation that 
was a specified subsidiary corporation of the parent immedi- 
ately before the acquisition, 


Proposed Amendment — 88(1)(c.4)(i) 
(i) a share of the capital stock of the parent that was 


(A) received as consideration for the acquisition of a 
share of the capital stock of the subsidiary by the parent 
or by a corporation that was a specified subsidiary cor- 
poration of the parent immediately before the acquisi- 
tion, or : ; 


(B) issued for consideration that consists solely of 
money, 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec, 45(3), 
will amend subpara. 88(1)(c.4)(i) to read as above, applicable to windings-up that 
begin, and amalgamations that occur, after 1997. E 


Technical Notes (July 2010): Paragraph 88(1)(c.4) defines “specified property” 
for the purposes of subparagraphs 88(1)(c.3)(i) and (vy). Specified property is ex-. 
cluded from the extended meaning of a substituted property found in subparagraph 
88(1)(c.3)(i). Subparagraph 88(1)(c.4)(i) is amended to include, within the definition 
“specified property”, shares of the parent issued for. consideration that consists solely 
of money. This amendment, which applies to windings-up that begin after 1997, en- 
sures that a specified shareholder that participates in a takeover by acquiring shares 
of the parent for cash consideration will not be considered to have acquired substi- 
tuted property within the meaning assigned by subparagraph 88(1)(c.3)(i). 

Letter from Dept. of Finance, Sept. 28, 2000: ie 

Dear [xxx]: 


This is in response to your letters of September 15 and 20, 2000, and further to your 
conversations with Davine Roach, regarding the application of the “specified pro- 
perty” rule in paragraph 88(1)(c.4) of the Income Tax Act (the “Act”) to the proposed 
transactions described in your letter. You believe this application gives rise to unin- 
tended tax consequences and ask that consideration be given to mending the para- — 
graph to ensure the appropriate tax results in the circumstances. 282 itstS 


Based on our understanding of the facts of the proposed transactions as described in 
your letter, JB1 and JB2 will make a joint bid through Bidco to acquire all the shares. 
of Target for cash, JB1 is a specified shareholder of the Target and JB2 is not a 
specified shareholder of Target. JB1 will, amongst other things, contribute cash to 
Bidco, which will issue shares to JBI in consideration for that cash. JB1 will not 
control Bidco at the time Bidco acquires control of Target. Target will be wound-up — 
into Bidco and Bidco will seek to bump the cost of certain non-depreciable capital — 
property distributed to Bidco on the wind-up of Target pursuant to paragraph — 


88(1)(c) of the Act. Bidco shares acquired by JB1 as consideration for the cash con- 


tribution will not qualify as “specified property” for the purposes of 88(1)(c)(vi) and 
consequently the so called “bump denial rule” in 88(1)(c)(vi) will cause the property 


distributed to Bidco on the winding up of Target to be an “ineligible property” for the | : 


purposes of the 88(1)(c) bump. 
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subsidiary by the parent, 

(iii) a share of the capital stock of a taxable Canadian corpo- 
ration that was received as consideration for the acquisition 
of a share of the capital stock of the subsidiary by the taxable 
Canadian corporation or by the parent where the parent was a 
specified subsidiary corporation of the taxable Canadian cor- 
poration immediately before the acquisition, 


(iv) an indebtedness of a taxable Canadian corporation that 
was issued by it as consideration for the acquisition of a 
share of the capital stock of the subsidiary by the taxable Ca- 
nadian corporation or by the parent where the parent was a 
specified subsidiary corporation of the taxable Canadian cor- 
poration immediately before the acquisition, 


(v) where the subsidiary was formed on the amalgamation of 
2 or more predecessor corporations at least one of which was 
a subsidiary wholly-owned corporation of the parent, a share 
of the capital stock of the subsidiary 


(A) that was issued on the amalgamation in exchange for 
a share of the capital stock of a predecessor corporation, 
and 


(B) that was, immediately after the amalgamation, re- 
deemed, acquired or cancelled by the subsidiary for 
money, and 


(vi) where the subsidiary was formed on the amalgamation of 
2 or more predecessor corporations at least one of which was 
a subsidiary wholly-owned corporation of the parent, a share 
of the capital stock of the parent 


(A) that was issued on the amalgamation in exchange for 
a share of the capital stock of a predecessor corporation, 
and 


dated March 1 and 5, 2002 concerning th 
rules in paragraphs 88(1)(c.3) and (c.4) 


Subdivision h — Corporations Resident in Canada S. 88(1)(c.4) 


ogee Amendment - _ 88(1)(c. ae 


hich i isa pie ary ebay out orsoratont of. 
) to create eds Pursuant to the terms of the 


- sh: elke. of [xxx] will receive redeetnable ‘pre 
es that will be redeeme — ae the wea bel will 


eholders. and sotion, a of Be that, ee 
ewed as: a group described. in subclause 


e wcaidan of [xxx], [xxx] will issue debt in the U. is. oe Canadian vy 
s As Je of its general investment strategy, the Shareholder wonld, like. to 


We siedemiia your c concerns segariag the el of the bump in the circumstances 
described in your letter and we do not dispute that the result appears to be inconsis- 
tent with the policy underlying subparagraph 88(1)(c)(vi). As discussed, we are re- 
viewing subpar raph 88(1)(C. 3)(i) and the definition of “specified property” in para- 
2.4 nee view to Wrete: those amendments that are oe! to 


our letter ee March 16, 2005 6 and further to your distussions 
< of bis Division opm the application of peep 


for aspen ‘concerning the scobe of certain pioadied atnendments vellened to in 
corresponden teleased by the Tax Legislation Division. In particular, you have 
asked us to advise you: whether these amendments, which relate to the meaning of 
specified property in paragraph 88(1)(c.4) of the Act and, by implication, to the 
meaning of substituted | property in subparagraph 88(1)(c.3)(i) of the Act, will apply _ 
to shares and ptions of the parent corporation in the circumstances described below. 
In the alterna ou have asked us if we would be prepared to recommend amend- 
ments to the ‘ould include such propery within the meaning of specified 
property. _ 

In adler you a us if we would ke peoued to recommend an amendment to 
the Act that would ensure that certain publicly-traded warrants cancelled before the 
winding up of the subsidiary corporation, as described below, would not be substi- 
tuted property within the -Mneaning of subparagraph 88(1)(c)(vi). 


In the situation described i in your letter, a taxable Canadian corporation (“Parent’ ) 
and its subsidiary wholly- owned corporation (“Subco”) acquired control of another 
taxable Canadian corporation (“Target”) by acquiring, pursuant to a takeover’ offer, 
more than 80% of the issued and outstanding common shares of Target. The only 
consideration issued for the Target shares was Parent shares. Although Target has 
outstanding options and warrants to acquire Target shares, the takeover offer did not 


fon. very truly, 
Brian Emewein, Director, Tax (eae Division, Tax Policy Branch | - 
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extend to these options or warrants, All of the warrants (“Target Warrants”) are listed _ 


on the Toronto Stock Exchange. Cl D 


Parent intends to acquire the remaining Target shares through a plan of arrangement 


Prior to entering into the plan of arrangement, Subco will be wound up into Parent _ 


and, as a result, the Target shares acquired by Subco pursuant to the takeover offer 


will be transferred to Parent. In furtherance of the plan of arrangement, Parent has _ 
incorporated a new subsidiary wholly-owned corporation (“Newco”) under the laws 2 


of Ontario. 


The Target shareholders will be asked to approve a plan of arrangement pursuant to 


which Target will amalgamate with Newco to form Amalco. On the amalgamation, | 


the Target shareholders, other than Parent (and any dissenting shareholders) will re- 
ceive Parent shares on the same basis as they would have received had they tendered 


their Target shares under the takeover offer. As a consequence of the amalgamation, — 
Parent will become the sole shareholder of Amalco. Each person that owns a Target 


Warrant or Target option will, on the amalgamation, exchange that option or warrant 
for an option or warrant, respectively, to acquire that number of shares of Parent that 
such holder would have acquired if the Target Warrant or Target option had been 


exercised and the Target shares so acquired exchanged for Parent shares under the - 


takeover offer. The option exchange will be governed by subsection 7(1.4) of the Act 
and the warrant exchange will be governed by subsection 87(5) of the Act, as modi- 
fied by paragraph 87(9)(a.3) of the Act. Subsequent to the amalgamation, Parent in- 
tends to cause Amalco to be wound up with the intention of making designations 
under paragraph 88(1)(d) of the Act in respect of capital property, owned by Target 
at the time Parent acquired control of Target, that is not ineligible property as defined 
in paragraph 88(1)(c) of the Act. 


In your letter, you refer to correspondence from the Tax Legislation Division dated 
May 2, 2002 and June 24, 2003. The letter dated May 2, 2002 states that we are 
prepared to recommend to the Minister that an amendment to the Act be made to 
ensure that certain redeemable preferred shares acquired on an amalgamation (and 
the shares of the parent corporation acquired on the redemption of those shares) 
would be specified property within the meaning of paragraph 88(1)(c.4) of the Act. 
The letter dated June 24, 2003 states that we are prepared to recommend to the Min- 
ister that the Act be amended to ensure that the right to acquire shares of the parent 
corporation would not, in the circumstances described in the letter, be substituted 
property within the meaning of subparagraph 88(1)(c.3)(i) of the Act. 


You have asked us if the recommended amendments referred to in our letters dated 
May 2, 2002 and June 24, 2003, would ensure that the Parent shares received by the 
shareholders of Target and the Parent options or warrants received by the holders of 
Target options and Target Warrants on the amalgamation of Newco and Target 
would be specified property within the meaning of paragraph 88(1)(c.4) of the Act. 
Alternatively, you have asked us if we would be prepared to recommend amend- 
ments to the Act that would include such property within the meaning of specified 
property. 


In addition, you stated in your letter that if a specified shareholder of Target acquires 
Target Warrants prior to the effective date of the plan of arrangement, such acquisi- 
tion would result in the denial of the paragraph 88(1)(c) bump on the winding up of 
Amalco into Parent since the Target Warrants will be property substituted for pro- 
perty owned by Target for the purpose of paragraph 88(1)(c)(vi), In your view, the 
Target Warrants should not be considered substituted property since they will be can- 
celled on the amalgamation and, therefore, will not, at any time after the beginning of 
the winding up of Amalco, derive any value from the Amalco assets. 


We confirm that the recommended amendment referred to in our letter of May 2, 
2002, if enacted, will ensure that the Parent shares acquired by the Target sharehold- 
ers, on the amalgamation described above, will be specified property within the 
meaning of paragraph 88(1)(c.4) of the Act. In addition, we confirm that we are pre- 
pared to recommend to the Minister that paragaph 88(1)(c.4) of the Act be amended 
so that the Parent options and warrants acquired on the amalgamation described 
above, will be specified property within the meaning of paragraph 88(1)(c.4) of the 
Act. Lastly, we are of the view that the Target Warrants acquired prior to the effec- 
tive date of the plan of arrangement should not, in the circumstances described 
above, be substituted property for the purpose of paragraph 88(1)(c)(vi) solely be- 
cause of subparagraph 88(1)(c.3)(i). Accordingly, we will recommend to the Minister 
that the Act be amended to ensure that the Target Warrants will be specified property 
within the meaning of paragraph 88(1)(c.4) of the Act. 


If the above recommendations are accepted, the amendments would be applicable to 
windings-up that begin after 2001. While we cannot offer any assurance that either 
the Minister or Parliament will agree with our recommendations, we hope that this 
statement of our intention is helpful to you. : 


Yours sincerely, 


Len Farber ) 
General Director, Tax Legislation Division, Tax Policy Branch 


Proposed Amendment — 88(1)(c.4) 


Letter from Dept. of Finance, Sept. 22, 2005: 
Mr. Dale Meister, Price WaterhouseCoopers LLP, Calgary, AB 
Dear Mr. Meister: 
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icular, 
; ti \ 


cumstances described in subsection 88(1) of the Act. 
You are concerned that the fair market value of the shares 0  Parentco acquired | 
Canco will be wholly or partly attributable to property distributed to Buyco or the 
winding-up of Subcol and will not be “specified property” as defined in paragrap 
88(1)(c.4). As such, the Parentco shares acquired by Canco would be property 
quired in substitution for property distributed to Buyco on the winding-up of Subc 
within the meaning of subparagraph 88(1)(c.3)(i). Accordingly, the addition to the 
adjusted cost base of certain non-depreciable capital property of Subcol (the 
“bump”) provided in paragraphs 88(1)(c) and (d) would not be available on the wind- 
ing-up of Subcol into Buyco. ; / - _ 

In your view, the denial of the bump in these circumstances is not appropriate for two 
reasons. First, the shares of Subcol will be acquired for money (which is not pro-— 
perty substituted for the property distributed on the winding-up of Subcol). Secon 
the shares of Parentco will be issued in consideration for property (shares of Subco2) — 
that does not, and will not, as part of the series of transactions or events that includes — 
the winding-up of Subcol, derive any value from the property distributed to Buyco 
on the winding-up of Subcol. 


Based on our understanding of the facts and circumstances described above, we : 
agree that the shares of Parentco acquired by Canco in consideration for the shares of 
Subco2 should not be considered to be property described in subparagraph _ 
88(1)(c.3)(i) in respect of the winding-up of Subco! into Buyco. Accordingly, we are 
prepared to recommend to the Minister of Finance that the definition “specified pro- 
perty” in paragraph 88(1)(c.4) be amended to ensure this result. 


We will also recommend that this amendment be effective for the winding-up of — 
Subcol described above, which you anticipate will occur in September 2005. While. 
we cannot offer any assurance that either the Minister or Parliament will agree with 
our recommendations, we hope that this statement of our position is helpful to you. _ 


Yours sincerely, 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


Proposed Amendment — 88(1)(c.4) 


Letter from Dept. of Finance, Jan. 20, 2006: 
Mr. Stephen S. Ruby, Davies Ward Phillips & Vineberg LLP, Toronto, ON 
Dear Mr. Ruby: 


Thank you for your letter of January 12, 2006 regarding the definition “specified — 
property” in paragraph 88(1)(c.4) of the Income Tax Act (the “Act’). 


In particular, your concern relates to circumstances where there is an acquisition of 
property by a person in the course of an amalgamation squeeze-out. The squeeze-out 
would follow a takeover bid in which a taxable Canadian corporation (“Parent”) ac- 
quired more than 6673% but less than 90% of the shares of another taxable Canadian 
corporation (“Target”). The Parent would complete the squeeze-out by incorporating _ 
a subsidiary wholly-owned corporation, which would be amalgamated with Target in 
circumstances where the minority shareholders of Target would receive redeemable 
preferred shares of the amalgamated corporation. The preferred shares would then be 
redeemed and the redemption price would be satisfied by a combination of mone: 


and the delivery of shares of the Parent in the same proportions as the minority share- _ 
holders would have received if they had tendered their Target shares to the takeover 
bid. pe 

In your letter, you note that subparagraph 88(1)(c.4)(v) of the Act includes, within the 
definition of specified property, preferred shares issued on an amalgamation squeeze: 
out if those shares are immediately redeemed, acquired or cancelled for money. In 
addition, you note that, in a letter issued on May 2, 2002, we stated that we would © 
recommend that preferred shares issued on an amalgamation squeeze-out and shares < 
of the Parent (delivered by the amalgamated corporation on the redemption of the _ 
preferred shares) be considered specified property within the meaning of paragraph 
88(1)(c.4). 4 ae 


You note, however, that neither subparagraph 88(1)(c.4)(v) of the Act nor the pro- 


posed recommended amendment referred to in the May 2, 2002 letter specifi l 
provide for the situation where the preferred shares of the amalgamated corporation 
are redeemed for consideration that consists of a combination of money and shares of _ 
the Parent. You point out that the same tax policy considerations that apply on the _ 
redemption of preferred shares of the amalgamated corporation for money or the re- _ 
demption of preferred shares of the amalgamated corporation for shares of the Parent — 
ion of 


should also apply where the consideration received consists of a combin: 


NE 
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Related Provisions: 88(1)(c.5) — Meaning of specified subsidiary corporation; 
88(4) — Amalgamation deemed not to be acquisition of control. 


History: Para. 88(1)(c.4) added by 1998, c..19, subsec. 118(6), appiea'® to windings- 
up that begin after February 21, 1994. 


(c.5) [“specified subsidiary corporation”] — for the pur- 
pose of paragraph (c.4), a corporation is a specified subsidiary 
corporation of another corporation, at any time, where the other 
corporation holds, at that time, shares of the corporation 


(i) that give the shareholder 90% or more of the votes that 
could be cast under all circumstances at an annual meeting of 
shareholders of the corporation, and 


(ii) having a fair market value of 90%.or more of the fair 
market value of all the issued shares of the capital stock of 
the corporation; 


Related Provisions: 88(4)— Amalgamation deemed not to be acquisition of 
control. 


History: Para. 88(1)(c.5) added by 1998, c. 19, subsec. 118(6), applicable to windings- 
up that begin after February 21, 1994. 


(c.6) [control acquired by way of articles of arrange- 
ment] — for the purpose of paragraph (c.3) and. notwithstand- 
ing subsection 256(9), where control of a corporation is acquired 
by way of articles of arrangement, that control is deemed to have 
been acquired at the end of the day on which the arrangement 
becomes effective; 


Related Provisions: 88(4)— Amalgamation deemed not to be acquisition of 
control. 


History; Para. 88(1)(c.6) added by 1998, c. 19, subsec. 118(6), applicable to windings- 
up that begin after February 21, 1994. 


(c.7) [depreciable property] — for the purpose of subpara- 
graph (c)(iii), a leasehold interest in a depreciable property and 
an option to acquire a depreciable property are depreciable 
properties; 
Related Provisions: 88(4)— Amalgamation deemed not to be. acquisition of 
control. 


14 si. The date should be November 13. 


S. 88(1)(d)(i.1)(A) 


History: Para. 88(1)(c.7) added by 1998, c. 19, subsec. 118(6), applicable to windings- 
up that begin after June 20, 1996. 


(c.8) [“specified class”]— for the. purpose: ‘of clause 
(c.2)(iii)(A), a specified class of the capital stock of a corpora- 
tion is a'class of shares of the capital stock of the corporation 
where 


(i) the paid-up capital in respect of the class was not, at any 
time, less than the fair market value of the consideration for 
which the shares of that class then outstanding were issued, 


(ii) the shares are non-voting in respect of the election of the 
board of directors of the corporation, except in the event of a 
failure or default under the terms or conditions of the shares, 


(iii) under neither the terms and conditions of the shares nor 
any agreement in respect of the shares are the shares convert- 
ible into or exchangeable for shares other than shares of a 
specified: class of the capital stock of the corporation, and 


(iv) under neither the terms and conditions of the shares nor 
any agreement in respect of the shares is any holder of the 
shares entitled to receive on the redemption, cancellation or 
acquisition of the shares by the corporation or by any person 
with whom the corporation does not deal at arm’s length an 
amount (excluding any premium for early redemption) 
greater than the total of the fair market value of the consider- 
ation for which the shares were issued and the amount of any 
unpaid dividends on the shares; 


Related Provisions: 88(4)— Amalgamation deemed not to be acquisition of 
control. 


History: Para. 88(1)(c.8) added by 2001, c. 17, subsec. 66(3), applicable to windings- 
up that begin after November 1994. 
(d) [increase in cost amounts (bump)] — the amount de- 
termined under this paragraph in respect of each property of the 
subsidiary distributed to the parent on the winding-up is such 
portion of the amount, if any, by which the total determined 
under subparagraph (b)(ii) exceeds the total of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount in 
respect of any property owned by the subsidiary immedi- 
ately before the winding-up, equal to the cost amount to 
the subsidiary of the property immediately before the 
winding-up, plus the amount of any money of the subsidi- 
ary on hand immediately before the winding-up, 


exceeds the total of 


(B) all amounts each of which is the amount of any debt 
owing by the subsidiary, or of any other obligation of the 
subsidiary to pay any amount, that was outstanding im- 
mediately before the winding-up, and 


(C) the amount of any reserve (other than a reserve re- 
ferred to in paragraph 20(1)(n), subparagraph 40(1)(a)(iit) 
or 44(1)(e)(iii) of this Act or in subsection 64(1) or (1.1) 
of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as those two provisions read imme- 
diately before November 3,14 1981) deducted in comput- 
ing the subsidiary’s income for its taxation year during 
which its assets were distributed to the parent on the 
winding-up, and 
(i.1) the total of all amounts each of which is an amount in 
respect of any share of the capital stock.of the subsidiary dis- 
posed of by the parent on the winding-up or in contemplation 
of the winding-up, equal to the total of all amounts received 
by the parent or by a corporation with which the parent was 
not dealing at arm’s length (otherwise than because of a right 
referred to in paragraph 251(5)(b) in respect of the subsidi- 
ary) in respect of 


(A) taxable dividends on the share or on any share (in this 
subparagraph referred to as a “replaced share”) for which 
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the share or a replaced share was substituted or ex- 
changed to the extent that the amounts thereof were de- 
ductible from the recipient’s income for any taxation year 
by virtue of section 112 or subsection 138(6) and were 
not amounts on which the recipient was required to pay 
tax under Part VII of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read on March 
31, 1977, or 


(B) capital dividends and life insurance capital dividends 
on the share or on any share (in this subparagraph referred 
to as a “replaced share”) for which a share or a replaced 
share was substituted or exchanged, 


as is designated by the parent in respect of that capital property 
in its return of income under this Part for its taxation year in 
which the subsidiary was so wound up, except that 


(il) in no case shall the amount so designated in respect of 
any such capital property exceed the amount, if any, by 
which the fair market value of the property at the time the 
parent last acquired control of the subsidiary exceeds the cost 
amount to the subsidiary of the property immediately before 
the winding-up, and 


Proposed Amendment — 88(1)(d)(ii) 


(ii) in no case shall the amount so designated in respect of 
any such capital property exceed the amount, if any, by 
which the fair market value of the property at the time the 
parent last acquired control of the subsidiary exceeds the 
total of 


(A) the cost amount to the subsidiary of the property im- 
mediately before the winding-up, and 


(B) the prescribed amount, and 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 30(1), will amend para, 88(1)(d)(ii) to read as above, applicable to windings- 
up that begin, and amalgamations that occur, after February 27, 2004. 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before June 
30, 2011. 


Technical Notes (Sept. 10, 2010): Paragraph 88(1)(d) determines, for the pur- 
poses of paragraph 88(1)(c), the amount by which the parent may, by designation, 
increase or “bump” the cost of capital property acquired by it on the winding-up of 
the subsidiary. 


Subparagraph 88(1)(d)(ii) provides for a limitation to the “bump” amount based on 
the amount by which the fair market value of the property at the time the parent last 
acquired control of the subsidiary exceeds the cost amount to the subsidiary of the 
property immediately before the winding-up. 


Subparagraph 88(1)(d)(ii) is being amended to further restrict the “bump” amount by 
an amount prescribed by the Regulations, more particularly new subsections 
5905(5.13) and (5.4) of the Regulations. This additional restriction applies only to 
property that is a share of a foreign affiliate or an interest in a partnership that holds 
shares of a foreign affiliate. — 


For more detail about this prescribed amount, see the commentary to new subsec- 
tions 5905(5.13) and (5.4) of the Regulations. 


(ili) in no case shall the total of amounts so designated in 
respect of all such capital properties exceed the amount, if 
any, by which the total determined under subparagraph 
(b)(ii) exceeds the total of the amounts determined under 
subparagraphs (i) and (i.1), 
Related Provisions: 88(1)(d.2)— When taxpayer _ last acquired control; 
88(1)(d.3) — Where control acquired because of death; 88(1)(d.4) — Share in foreign 
affiliate of subsidiary; 88(1.7) — Where parent did not deal at arm’s length; 88(1.8), 
(1.9) — Amended designation re tax-free surplus balance; 88(4) — Amalgamation 
deemed not to be acquisition of control; 256(6)—(9) — Whether control acquired; Reg. 
5905(5.1) — FAPI — windup of corporation holding foreign affiliate. See also at end 
of 88(1). 
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History: The portion of para. 88(1)(d) after subpara. (iii) repealed by 1998, c. 19, 
subsec. 118(7), applicable to windings-up that begin after February 21, 1994. That por- 
tion formerly read: Te 


and for the purposes of this paragraph, where a parent corporation has been 
incorporated or otherwise formed after the time any other corporation (other than } 
a corporation acquired by it from a person with whom it was dealing at arm’s 
length) with which it did not deal at arm’s length at any time prior to the wind- — 
ing-up was incorporated or otherwise formed, the parent corporation shall be 
deemed to have been in existence from the time of formation of the other corpo- 
ration and to have been not dealing at arm’s length with the other corporation 
from that time; 


The opening words of para. 88(1)(d) amended by 1995, c. 3, subsec. 24(3), applicable 
to windings-up that begin after February 21, 1994. The opening words formerly read: 


(d) the amount determined under this paragraph in respect of each property that 
was a capital property (other than property transferred in the course of a reorgan- 
ization described in paragraph 55(3)(b) in the course of which a dividend was 
received by a corporation to which subsection 55(2) would, but for paragraph 
55(3)(b), apply where the winding-up of the subsidiary was part of a transfer, 
directly or indirectly, of property of a particular corporation to a transferee, 
within the meaning assigned by paragraph 55(3)(b), property transferred to the 
subsidiary by the parent or by any person or partnership that was not, otherwise 
than because of a right referred to in paragraph 251(5)(b), dealing at arm’s length 
with the parent, or a depreciable property) owned by the subsidiary at the time 
that the parent last acquired control of the subsidiary and thereafter without inter- 
ruption until such time as it was distributed to the parent on the winding-up, is 
such portion of the amount, if any, by which the total determined under subpara- 
graph (b)(ii) exceeds the total of 


That portion of para. 88(1)(d) preceding subpara. (i) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 66(4), applicable to windings-up after September 1988, except 
that, in its application to such windings-up beginning before July 14, 1990, that portion 
shall be read as follows: 


“(d) the amount determined under this paragraph in respect of each property that 
was a capital property (other than property transferred in the course of a reorgan- 
ization described in paragraph 55(3)(b) in the course of which a dividend was 
received by a corporation to which subsection 55(2) would, but for paragraph 
55(3)(b), apply where the winding-up of the subsidiary was part of.a transfer, 
directly or indirectly, of property of a particular corporation to a transferee, 
within the meaning assigned by paragraph 55(3)(b), or a depreciable property) 
owned by the subsidiary at the time that the parent last acquired control of the 
subsidiary and thereafter without interruption until such time as it was distrib- 
uted to the parent on the winding-up, is such portion of the amount, if any, by 
which the total determined under subparagraph (b)(ii) exceeds the total of”. 


That portion formerly read: 


(d) the amount determined under this paragraph in respect of each property that 
was a capital property (other than property transferred in the course of a series of 
transactions or events to which subsection 55(2) would, but for paragraph 
55(3)(b), apply or a depreciable property) owned by the subsidiary at the time 
that the parent last acquired control of the subsidiary and thereafter without inter- 
ruption until such time as it was distributed to the parent on the winding-up, is 
such portion of the amount, if any, by which the total determined under subpara- 
graph (b)(ii) exceeds the total of 


Cl. 88(1)(d)(i)(C) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(5), applica- 
ble to windings-up beginning after 1989. Cl. (d)(i)(C) formerly read: 


(C) the amount of any reserve (other than a reserve referred to in paragraph 
20(1)(n) or subparagraph 40(1)(a)(iii) of this Act or subsection 64(1) or (1.1) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952) de- 
ducted in computing the subsidiary’s income for its taxation year during which 
its assets were distributed to the parent on the winding-up, and 


That portion of subpara. 88(1)(d)(i.1) preceding cl. (A) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 66(6), to add “(otherwise than by reason of a right referred to in 
paragraph 251(5)(b) in respect of the subsidiary)”, applicable to windings-up beginning 
after 1986, except that, in its application with respect to windings-up beginning before 
July 1988, that portion shall be read without reference to the phrase “or in contempla- 
tion of the winding-up” therein. 


Regulations: 5905(5.13) amount — for 


88(1)(d)(ii)(B). 


1.T. Application Rules: 26(5)(c)(i)(C) (where property owned since before 1972); 69 
(meaning of “chapter 148 of ...”). 


[temporary], 5905(5.4) (prescribed 


I.T. Technical News: 16 (Parthenon Investments case). 


Advance Tax Rulings: ATR-67: Increase in the cost of property on the winding-up 
of a wholly-owned subsidiary. : 


(d.1) [rules not applicable] — subsection 84(2) and section 
21 of the Income Tax Application Rules do not apply to the 
winding-up of the subsidiary, and subsections 13(21.2) and 
14(12) do not apply to the winding-up of the subsidiary with 
respect to property acquired by the parent on the winding-up; 
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History: Para. 88(1)(d:1) amended by 1998, c. 19, subsec. 118(8), applicable to wind- 
ings-up that begin after April 26, 1995 except that, in its application to. windings-up 
that began before 1996, the reference in para. 88(1)(d.1) to “subsections 13(21.2) and 
14(12)” shall be read as a reference to “subsections 13(21.2), 14(12) and-85(5.1)”. The 


pe formerly read: 


‘S. 88(1)(e.2)(xvi) 


the subsidiary was acquired (otherwise than by way of bequest or inheritance) 
from a person or group of persons (in this paragraph referred to as the “vendor’”) 
with whom the taxpayer was not (otherwise than by virtue of a right referred to 
in paragraph 251(5)(b)) dealing at arm’s length, the taxpayer shall be deemed to 
have last acquired control at the earlier of the time that the vendor last acquired 


' (d.1) subsections 84(2) and 85(5.1) and section 21 of the Income Tax Application 
Rules are not applicable to the winding-up of the subsidiary; 


(d.2) [when control acquired] — in determining, for the pur- 
poses of this paragraph and paragraphs (c) and (d), the time at 
which a person or group of persons (in this paragraph and para- 
graph (d.3) referred to as the “acquirer”) last acquired control of 
the subsidiary, where control of the subsidiary was acquired 
from another person or group of persons (in this paragraph re- 
__ ferred to as the “vendor’’) with whom the acquirer was not (oth- 
-erwise than solely because of a right referred to in paragraph 
251(5)(b)) dealing at arm’s length, the acquirer is deemed to 
have last acquired control of the subsidiary at the earlier of 


(i) the time at which the vendor last acquired control (within 
the meaning that would be assigned by subsection 186(2) if 
the reference in that subsection to “another corporation” were 
read as “a person” and the references in that subsection to 
“the other corporation” were read as “the person’’) of the sub- 
sidiary, and 


(ii) the time at which the vendor was deemed fol? the purpose 
of this paragraph to have last acquired: control of the 
subsidiary; 


Related Provisions: 88(1)(d.3) — Where control acquired’ because of death; 


control (within the meaning assigned by subsection’ 186(2) if the reference 
therein to “another corporation” were read as a reference to “a person” and the 
references therein to “the other corporation” were read as references to “the per- 
son”) of the subsidiary and the time that the vendor was deemed by this subsec- 
tion to have last acquired control; 


(d.3) [control acquired due to death] — for the purposes of 
paragraphs (c), (d) and (d.2), where at any time control of a cor- 
_ poration is last acquired by an acquirer because of an acquisition 
of shares of the capital stock of the corporation as a consequence 
of the death of an individual, the acquirer is deemed to have last 
acquired control of the corporation immediately after the death 
from a person who dealt at arm’s length with the acquirer; 


Related Provisions: 88(4) — Amalgamation deemed not to. be acquisition of con- 
trol; 256(6)—(9) — Whether control acquired. See. also at,end of 88(1). 


History: Para. 88(1)(d.3) added by 1998, c. 19, subsec. 118(9), applicable to windings- 
up that begin after December 20, 1991. 


(e) [Repealed under former Act] 


(e.1) [reserves] — the subsidiary may, for the purposes of 
computing its income for its taxation year during which its as- 
sets were transferred to, and its obligations were assumed by, the 
parent on the winding-up, claim any reserve that would have 
been allowed under this Part if its assets had not been transferred 
to, or its obligations had not been assumed by, the parent on the 


88(4) — Amalgamation deemed not to be acquisition of control; 256(6)-(9) — 


Whether control acquired. See also at end of 88(1). 


History: Para. 88(1)(d.2) amended by 1998, 'c. 19, subsec. 118(9), applicable to wind- 


ings-up that begin after December, 20, 1991. The para. formerly read: 


winding-up and notwithstanding any other provision of this Part, 
no amount shall be included in respect of any reserve so claimed 
in computing the income of the subsidiary for its taxation year, 


(d.2) in determining, for the purposes of this paragraph and paragraphs (c) and 
(d), the time that a taxpayer last acquired control of the subsidiary, where control 
of the subsidiary was acquired from a person or group of persons (in this para- 
graph referred to as the “vendor’) with whom the taxpayer was not (otherwise 
‘than because of a right referred to in’ paragraph 251(5)(b)) dealing at arm’s 
length, the taxpayer shall be deemed to have last acquired control at the earlier of 
the time that the vendor last’ acquired control (within the meaning that would be 
assigned bypubsection 186(2) if the reference therein to “another corporation” 
were read as “a person” and the references therein to “the other corporation” 
were read as “the person”) of the subsidiary and the time that the vendor was 
deemed by this subsection to have last acquired control, except that in determin- 
ing the time that a particular person or group of persons last acquired control of a 
corporation where at-any time control of the corporation is acquired by the par- 
ticular, person or group of persons because of a bequest or an inheritance of 
shares of the capital stock of the corporation, for the purposes of this paragraph 
and subsection 186(2) in its application to this paragraph, the particular person or 
group of persons shall be deemed at that time, and at any time before that time, 
to have dealt at arm’s length with the person who bequeathed the shares, or from 
whom the shares were inherited, and each other person who is related to that 
person; 


Para. 88(1)(d.2) substituted by 1994, c. 21, subsec. 40(1), applicable to windings-up 
that begin after December 20, 1991. That para. formerly read: 


(d.2) in determining for the purposes of this paragraph and paragraphs (c) and (d) 
the time that a taxpayer last acquired control of the subsidiary, where control of 
the subsidiary was acquired from a person or group of persons (in this paragraph 
referred to as the “vendor”) with whom the: taxpayer was not (otherwise than 
because of a right referred to in paragraph 251(5)(b)) dealing at arm’s length, the 
taxpayer shall be deemed to have last acquired control at the earlier of the time 
that the vendor last acquired control (within the meaning that would be assigned 
by subsection 186(2) if the reference therein to “another corporation” were read 
as a reference to “a person” and the references therein to “the other corporation” 
were read as references to “the person’’) of the subsidiary and the time that the 
vendor was deemed by this subsection to have last acquired control, except that, 
in determining the time that a particular taxpayer last acquired control of a cor- 
poration where at any time control of the corporation is acquired by the particu- 
lar taxpayer because of a bequest or an inheritance of shares of the capital stock 
of the corporation, for the purposes of this paragraph and subsection 186(2) in its 
application to this paragraph, the particular taxpayer shall be deemed at that 
time, and at any time before that time, to have dealt at arm’s length with the 
person who bequeathed the shares, or from whom the shares were inherited, and 
each other person who is related to that person, 


Para. 88(1)(d.2) amended by 1994, c..7, Sch. VIII (1993, .c. 24), subsec. 38(4), applica- 
ble to windings-up beginning after December 20, 1991, Para (d.2) formerly read: 


(d.2) in determining for the purposes of this paragraph and paragraphs (c) and (d) 
the time that a taxpayer last acquired control of the subsidiary, where control of 


if any, following the year in which its assets were transferred to 
or its obligations were assumed by the parent; 
(e.2) {rules applicable] — paragraphs 87(2)(c), (d.1), (e.1), 
(e.3), (g) to (1), (1.3) to (a), (x), (Z.1), (z.2), (aa), (cc), (I), (an), 
(pp), (rr), and (tt) to (ww), subsection 87(6) and, subject to sec- 
tion 78, subsection 87(7) apply to. the winding-up as if the refer- 
ences in’ those provisions: to 

(i) “amalgamation” were read as “winding-up”, 

(ii) “predecessor corporation” were read as. “subsidiary”, 

(iii) “new corporation” were read as “parent”, 


(iv) “its first taxation year” were read as “its taxation year 
during which it received the assets of the subsidiary on the 
winding-up”’, 

(v) “its last taxation year” were read as “its taxation year dur- 
ing which its assets were distributed to the parent on the 
winding-up”, 

(vi) “predecessor corporation’s gain” were read as “subsidi- 
ary’s gain”, 

(vii) “predecessor corporation’s income” were read as “sub- 
sidiary’s income”, 

(viii) “new corporation’s income” were read as 
income”, 


(ix) “subsection 89(5)” and “subsection 89(9)” were read as 
“subsection 89(6)” and “subsection 89(10)”,. respectively, 


“parent’s 


(x) “any predecessor private corporation” were read as “the 
subsidiary (if it was a private corporation at the time of the 
winding-up)’, 


(xi), (xii) [Repealed] 

(xiii) “two or more. corporations” 
subsidiary”, 

(xiv), (xv) [Repealed] 

(xvi) “the life insurance capital dividend account of any 
predecessor corporation immediately before the amalgama- 


tion” were read ‘as “the life insurance capital dividend ac- 
count of the subsidiary at the time the subsidiary was wound- 


up”, 


oe 


were .read. aS, “a 
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(xvii) “predecessor corporation’s refundable Part VII tax on 
hand” were read as “subsidiary’s refundable Part VII tax on 
hand”, 


(xviii) “predecessor corporation’s Part VII refund” were read 
as “subsidiary’s Part VII refund”, 


(xix) “predecessor corporation’s refundable Part VIII tax on 
hand” were read as “‘subsidiary’s refundable Part VIII tax on 
hand’, 


(xx) “predecessor corporation’s Part VIII refund” were read 
as “subsidiary’s Part VIII refund’, and 


(xxi) “predecessor corporation’s cumulative offset account” 
were read as “subsidiary’s cumulative offset account”: 
Related Provisions: 88(1)(¢) — Where subsidiary was insurance corporation. See 

also at end of 88(1). 
History: The opening words of para. 88(1)(e.2) amended to substitute “and (tt) to 
(ww)” for “(tt) and (uu)”, and subpara. 88(1)(e.2)(ix) added, by 2007, c. 2, subsecs. 
46(1), (2), applicable to windings-up that begin after 2005. 
The openings words of para. 88(1)(e.2) amended and subparas. 88(1)(e.2)(xiv) and (xv) 
repealed by 1998, c. 19, subsecs. 118(10) and (11), applicable to windings-up that be- 
gin after June 1995. The opening words and subparas. formerly read: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (e.3), (g) to (1), (1.3) to (u), (x), (y.1), (z.1), 
(z.2), (aa), (cc), (Il), (nn), (pp), (rr), (tt) and (uu), subsection 87(6) and, subject to 


section 78, subsection 87(7) apply to the winding-up as if the references therein 
to 


(xiv) “predecessor corporation’s preferred-earnings amount” were read as 
“subsidiary’s preferred-earnings amount”, 
(xv) “new corporation’s preferred-earnings amount” were read as “parent’s 
preferred-earnings amount”, 
The opening words of para. 88(1)(e.2) amended by 1996, c. 21, subsec. 16(1), applica- 
ble to windings-up that begin after June 1995, The opening words formerly read: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (e.3), (g) to (1), (1.3) to (u), (x), (y.1), (z.1), 
(z.2), (cc), (1), (nn), (pp), (rr), (tt) and (uu), subsection 87(6) and, subject to 
section 78, subsection 87(7) apply to the winding-up as if the references therein 
to 
The opening words of para. 88(1)(e.2) amended by 1995, c. 21, subsec. 55(4), applica- 
ble to windings-up that begin after February 22, 1994. The opening words formerly 
read: 
(e.2) paragraphs 87(2)(c), (d.1), (e.1), (g) to (1), (1.3) to (u), (x), (y.1), (z.1), (z.2), 
(cc), (Il), (nn), (pp), (rr), (tt) and (uu), subsection 87(6) and, subject to section 78, 
subsection 87(7) apply to the winding-up as if the references therein to 
That portion of para. 88(1)(e.2) preceding subpara. (i) amended by 1994, c. 7, Sch. VI 
(1992, c. 29), s. 4, to add reference to para. 87(2)(uu), applicable to windings-up begin- 
ning after 1991. 
That portion of para. 88(1)(e.2) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 66(7), to delete reference to para. 87(2)(e.2), applicable to wind- 
ings-up ending after June 18, 1987, except that 


(a) in its application to windings-up beginning before 1988, the para. shall be read 
without the reference to “(tt)”, and 
(b) in its application with respect to windings-up beginning before May 1988, the 
para. shall be read without the reference to “(z.2)”. 
Subparas. 88(1)(e.2)(xi), (xii) repealed by 1994, c. 7, Sch. I (1991, c. 49), subsec. 
66(8), applicable to the computation after July 13, 1990 of capital dividend accounts. 
Those subparas. formerly read: 


(xi) “predecessor corporation’s capital dividend account” were read as “subsidi- 
ary’s capital dividend account”, 


(xii) “the capital dividend account of any predecessor corporation immediately 
before the amalgamation” were read as “the capital dividend account of the sub- 
sidiary at the time the subsidiary was wound up”, 


Interpretation Bulletins: IT-66R6: Capital dividends: IT-330R: Dispositions of cap- 
ital property subject to warranty, covenant, etc. (archived); IT-502: Employee benefit 
plans and employee trusts. See also lists at end of subsec. 88(1) and s. 88. 
(e.3) [investment tax credit] — for the purpose of computing 
the parent’s investment tax credit at the end of any particular 
taxation year ending after the subsidiary was wound up, 


(1) property acquired or expenditures made by the subsidiary 
or an amount included in the investment tax credit of the sub- 
sidiary by virtue of paragraph (b) of the definition “invest- 
ment tax credit” in subsection 127(9) in a taxation year (in 
this paragraph referred to as the “expenditure year’) shall be 
deemed to have been acquired, made or included, as the case 
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may be, by the parent in its taxation year in which the expen- 
diture year of the subsidiary ended, and , " 
(ii) there shall be added to the amounts otherwise determined 
for the purposes of paragraphs (f) to (k) of the definition “in- 
vestment tax credit” in subsection 127(9) in respect of the 
parent for the particular year idanilqas tos 
(A) the amounts that would have been determined in re- 
spect of the subsidiary for the purposes of paragraph (f) of 
the definition “investment tax credit” in subsection 127(9) 
for its taxation year in which it was wound up if the refer- 
ence therein to “a preceding taxation year” were read as a 
reference to “the year or a preceding taxation year”, 


(B) the amounts determined in respect of the subsidiary 
for the purposes of paragraphs (g) to (i) and (k) of the 
definition “investment tax credit” in subsection 127(9) for 
its taxation year in which it was wound up, and 


(C) the amount determined in respect of the subsidiary for 
the purposes of paragraph (j) of the definition “investment 
tax credit” in subsection 127(9) for its taxation year in 
which it was wound up except that, for the purpose of the 
calculation in this clause, where control of the subsidiary 
has been acquired by a person or group of persons (each 
of whom is referred to in this clause as the “purchaser’) at 
any time (in this clause referred to as “that time”) before 
the end of the taxation year in which the subsidiary was 
wound up, there may be added to the amount determined 
under subparagraph 127(9.1)(d)(i) in respect of the sub- 
sidiary the amount, if any, by which that proportion of the 
amount that, but for subsections 127(3) and (5) and sec- 
tions 126, 127.2 and 127.3, would be the parent’s tax pay- 
able under this Part for the particular year, that, 


(I) where the subsidiary carried on a particular busi- 
ness in the course of which a property was acquired, 
or an expenditure was made, before that time in re- 
spect of which an amount was included in computing 
the subsidiary’s investment tax credit for its taxation 
year in which it was wound up, and the parent carried 
on the particular business throughout the particular 
year, the amount, if any, by which the total of all 
amounts each of which is the parent’s income for the 
particular year from the particular business, or the par- 
ent’s income for the particular year from any other 
business substantially all the income of which was de- 
rived from the sale, leasing, rental or development of 
properties or the rendering of services similar to the 
properties sold, leased, rented or developed, or the ser- 
vices rendered, as the case may be, by the subsidiary 
in carrying on the particular business before that time, 
exceeds the total of the amounts, if any, deducted for 
the particular year under paragraph 111(1)(a) or (d) by 
the parent in respect of a non-capital loss or a farm 
loss, as the case may be, for a taxation year in respect 
of the particular business 


is of the greater of 
(II) the amount determined under subclause (1), and 
(II) the parent’s taxable income for the particular year 


exceeds the amount, if any, calculated under subpara- 
graph 127(9.1)(d)(i) in respect of the particular business 
or the other business, as the case may be, in respect of the 
parent at the end of the particular year 


to the extent that such amounts determined in respect of the 
subsidiary may reasonably be considered to have been in- 
cluded in computing the parent’s investment tax credit at the 
end of the particular year by virtue of subparagraph (1), 


and, for the purposes of the definitions “first term shared-use- 
equipment” and “second term shared-use-equipment” in subsec- 
tion 127(9), the parent shall be deemed to be the same corpora- 
tion as, and a continuation of, the subsidiary; 


Subdivision h — Corporations Resident in Canada 


Related Provisions: 88(1.3) — Rules relating to computation of income and tax of 
parent; 256(6)(9) — Whether control acquired. See also,at end of 88(1). 


History: Subcl. 88(1)(e.3)(ii)(C)() substituted by 1994, c. 21, subsec. 40(2), applica- 
ble to windings-up that begin after December 21, 1992. That subcl. formerly read: 


(1) where the subsidiary carried on a particular business in the course of which a 
property was acquired, or an expenditure was made, before that time in respect 
of which an amount was included in computing the subsidiary’s investment tax 
credit for its taxation year in which it was wound up, the amount, if any, by 
which the total of all amounts each of which is the parent’s income for the par- 
ticular year from the particular business, or the parent’s income;for the particular 
year from any other business substantially all the income of which was derived 
from the sale, leasing, rental or development of properties or the rendering of 
services similar to the properties sold, leased, rented or developed, or the ser- 
vices rendered, as the case may be, by the subsidiary in carrying on the particular 
business before that time, exceeds the total of the amounts, if any, deducted by 
the parent under paragraph 111(1)(a) or (d) for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a taxation year in respect 
of the particular business 


The words following subpara. 88(1)(e.3)(ii) added by 1994, c. 8, s. 10, applicable to 
taxation years ending after December 2, 1992. 


(e.4) [employment tax credit] — for the purpose of comput- 
ing the parent’s employment tax credit at the end of any particu- 
lar taxation year ending after the subsidiary was wound up, 


(i) the subsidiary’s taxpayer employment credits for any tax- 
ation year (in this paragraph referred to as the “employment 
year’) and any amounts required to be added by virtue of 
subsection 127(15) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, in computing the subsidi- 
ary’s employment tax credit at the end of the employment 
year shall be deemed to be taxpayer employment credits of 
the parent for, and amounts required to be added by virtue of 
that subsection in computing the parent’s employment tax 
credit at the end of, its taxation year in which the employ- 
ment year of the subsidiary ended, and 


(ii) there shall be added to the amounts otherwise determined 
under paragraphs 127(16)(c) and (d) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, in re- 
spect of the parent for the particular taxation year, the 
amounts that would have been determined under those 
paragraphs in respect of the subsidiary for its taxation year in 
which it was wound-up if the reference in paragraph 
127(16)(c) of that Act to “the five immediately preceding 
taxation years” were read as a reference to “that taxation year 
or the five immediately preceding taxation years” to the ex- 
tent that those amounts determined in respect of the subsidi- 
ary may reasonably be considered to be in respect of a tax- 
payer employment credit or an amount required to be added 
by virtue of subsection 127(15) of that Act that is included in 
computing the parent’s employment tax credit at the end of 
the particular year by virtue of subparagraph (i); 


1.T. Application Rules: 69 (meaning of “Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952’). 


(e.5) [refundable dividend tax on hand] — [Repealed] 


History: Para. 88(1)(e.5) repealed by 1996, c. 21, subsec. 16(2), applicable to wind- 
ings-up that begin after June 1995. The para. formerly read: 


(e.5) for the purpose of computing the refundable dividend tax on hand (within 
the meaning assigned by subsection 129(3)) of the parent at the end of any par- 
ticular taxation year ending after the subsidiary was wound up, the amount, if 
any, by which 


(i) the subsidiary’ s refundable dividend tax on hand at the end of its taxation 
year during which it was wound up 


exceeds 


(ii) the subsidiary’s dividend refund (within the meaning assigned by sub- 
section 129(1)) for its taxation year referred to in subparagraph (i) 


shall, if 


(iii) the subsidiary was a private corporation at the end of the year during 
which it was wound up, and 


(iv) the parent was a private corporation 


(A) where the subsidiary was wound up in the particular year, at the 
time immediately after the winding-up, and 


S. 88(1)(e.61) 


(B) in any other case, continuously from the time of the winding-up un- 
til the time immediately after the beginning of the particular year, 


be added to the total determined for the particular year under subsection 129(3) 
from which the total of amounts determined under paragraphs 129(3)(c) to (e) is 
subtracted, except that no amount shall be so added in respect of the subsidiary 
where subsection 129(1.2) would have applied to deem a dividend paid by the 
subsidiary immediately before the winding-up not to be a taxable dividend for 
the purpose of subsection 129(1); 


Para. 88(1)(e.5) amended by 1994, c. 7, Sch. Vill (1993, c. 24), subsec. 38(5), applica- 
ble to the computation of refundable dividend tax on hand (within the meaning as- 
signed by subsec. 129(3) as amended) for 1993 et seg. Para. (e.5) formerly read: 


(e.5) for the purpose of computing the refundable dividend tax on hand (within 
the meaning assigned by subsection 129(3)) of the parent at the end of any taxa- 
tion year ending after the subsidiary was wound up, the amount, if any, by which 


(i) the subsidiary’s refundable dividend tax on hand at the end of its taxation 
year during which it was wound up 


exceeds 


(ii) the subsidiary’s dividend refund (within the meaning assigned by sub- 
section 129(1)) for its taxation year referred to in subparagraph (i) 


shall, if the parent has been a private corporation continuously from the time of 
the winding-up to the end of the taxation year, be added to the total determined 
under subsection 129(3) from which the parent’s dividend refunds are to be sub- 
tracted, except that the amount to be added to the total determined under subsec- 
tion 129(3) shall be deemed to be nil where, had a dividend been paid by the 
subsidiary immediately before the winding-up, subsection 129(1.2) would have 
applied to deem the dividend not to be a taxable dividend; 


(e.6) [charitable donations] — where a subsidiary has made 
a gift in a taxation year (in this section referred to as the “gift 
year”), for the purposes of computing the amount deductible 
under section 110.1 by the parent for its taxation years ending 
after the subsidiary was wound up, the parent shall be deemed to 
have made a gift in each of its taxation years in which a gift year 
of the subsidiary ended equal to the amount, if any, by which the 
total of all gifts made by the subsidiary in the gift year exceeds 
the total of all amounts deducted by the subsidiary under section 
110.1 of this Act or paragraph 110(1)(a), (b) or (b.i) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in fe Oh of those vin 


tions) ot ee has made a 
‘section referred to as the ‘ ‘sift 


ind up, the parent ‘is deemed to 
its mal ib the Lees in waren: a oe 


a ett or in the case of a gift made 
the eligible amount of the gift, made aa cibedeni in the 
- year exceeds the total of all amounts deducted. under sec- 
e subsidiary 4 i respons of iiese — 


ons that he were ‘not de- 
. Paragraph 88(1)(e. 6) is 
BO). to allow the a 


deducted by the subsidiary. For ait al details, see the eommentay fo. new sub- 
Soi ee rrrts—‘“‘C‘“‘(‘<‘<‘(<‘(‘(‘(‘(‘<‘<‘(‘ SS)SW 


WH 


Related Provisions: 110.1(1.2) — No carryforward of donations after change in 
control; 248(30)=(33) — Determination of eligible amount of gift. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(e.61) [donation of non-qualifying securities] — the par- 
ent is deemed for the purpose of section 110.1 to have made any 
gift deemed by subsection 118.1(13) to have been made by the 
subsidiary after the subsidiary ceased to exist; 
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History: Para. 88(1)(e.61) added by 1998, c. 19, s. 16, applicable after July 1997. after May 23, 1985, para. (e.8) shall be read without reference to’ the expression “the 


(e.7) [foreign tax credit] — for the purposes of 


(1) determining the amount deductible by the parent under 
subsection 126(2) for any taxation year commencing after the 
commencement of the winding-up, and 


(ii) determining the extent to which subsection 126(2.3) ap- 
plies to reduce the amount that may be claimed by the parent 
under paragraph 126(2)(a), 


any unused foreign tax credit (within the meaning of subsection 
126(7)) of the subsidiary in respect of a country for a particular 
taxation year (in this section referred to as the “foreign tax 
year”), to the extent that it exceeds the total of all amounts each 


definition “qualifying corporation” \in subsection 127.1(2) and~ subparagraph 
157(1)(b)(i)”. Para. (.8) formerly read: wait 


(e.8) for the purposes of subsection 127(10.1), the definition “qualifying corpo- » 
ration” in subsection 127.1(2) and subparagraph 157(1)(b)(i), 


(i) the taxable income of the’ parent for its taxation year during which it re- 
ceived the assets of the subsidiary on the winding-up shall be deemed to be 
the total of ‘its taxable income for that year as otherwise determined and the 
taxable incomes of the subsidiary for its taxation years ending in the calen- 
dar year in which that year ended, and ° 


(ii) the business limit of the parent for that year shall be deemed to be the 
total of its business limit for that year as otherwise determined and the busi- 
ness limits of the subsidiary for its taxation years ending in the calendar year 
in which that year ended; 


of which is claimed in respect thereof under paragraph 126(2)(a) | That portion of para. 88(1)(e.8) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
in computing the tax payable by the subsidiary under this Part | (1991, ¢. 49), subsec. 66(9), to substitute “the definition “qualifying corporation” in 
for any taxation year, shall be deemed to be an unused foreign | subsection 127.1(2)” for “paragraph 127.1(2)(a)”, applicable to windings-up beginning 
tax credit of the parent for its taxation year in which the subsidi- | fer May 23, 1985. 


ary’s foreign tax year ended; 


Related Provisions: 88(1.3) — Rules relating to computation of income and tax of 
parent. See also at end of 88(1). 


(c.8) [investment tax credit — expenditure limit] — for 
the purpose of applying subsection 127(10.2) to any corporation 
(other than the subsidiary) 


(i) where the parent is associated with another corporation in 
a taxation year (in this paragraph referred to as the “current 
year”) of the parent that begins after the parent received an 
asset of the subsidiary on the winding-up and that ends in a 
calendar year, 


(A) the parent’s taxable income for its last taxation year 
that ended in the preceding calendar year (determined 
before taking into consideration the specified future tax 
consequences for that last year) is deemed to be the total 
of 


(1) its taxable income for that last year (determined 
before applying this paragraph to the winding-up and 
before taking into consideration the specified future 
tax consequences for that last year), and 


(II) the total of the subsidiary’s taxable incomes for its 
taxation years that ended in that preceding calendar 
year (determined without reference to clause (B) and 
before taking into consideration the specified future 
tax consequences for those years), and 


(B) the subsidiary’s taxable income for each of its taxa- 
tion years that ends after the first time that the parent re- 
ceives an asset of the subsidiary on the winding-up of the 
subsidiary is deemed to be nil, and 


(ii) where the parent received an asset of the subsidiary on 
the winding-up before the current year and is not associated 
with any corporation in the current year, the parent’s taxable 
income for its immediately preceding taxation year (deter- 
mined before taking into consideration the specified future 
tax consequences for that preceding year) is deemed to be the 
total of 


(A) its taxable income for that preceding taxation year 
(determined before applying this paragraph to the wind- 
ing-up and before taking into consideration the specified 
future tax consequences for that preceding taxation year), 
and 


(B) the total of the subsidiary’s taxable incomes for its 
taxation years that ended in the calendar year in which 
that preceding taxation year ended (determined before 
taking into consideration the specified future tax conse- 
quences for those years); 
History: Para. 88(1)(e.8) amended by 1997, c. 25, subsec. 19(1), applicable for the 
purpose of applying subsecs. 127(10.1) and (10.2) to taxation years that begin after 
1995, except that, for taxation years that begin in 1996, the expression “any corporation 
(other than the subsidiary)” shall be read as “the parent”. For windings-up that begin 
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(e.9) [refundable ITC and balance-due day] — for the pur- 
pose of applying the definition “qualifying corporation” in sub- 
section 127.1(2), and subparagraph (d)(i) of the definition “bal- 
ance-due day” in subsection 248(1), to any corporation (other 
than the subsidiary) 


(i) where the parent is associated with another corporation in 
a taxation year (in this paragraph referred to.as the “current 
year’) of the parent that begins after the parent received an 
asset of the subsidiary on the winding-up and ends in a calen- 
dar year, 


(A) the parent’s taxable income for its last taxation year 
that ended in the preceding calendar year (determined 
before taking into consideration the specified future tax 
consequences for that last year) is deemed to be the total 
of 


(I) its taxable income for that last year (determined 
before applying this paragraph to the winding-up and 
before taking into consideration the specified future 
tax consequences for that last year), and 


(II) the total of the subsidiary’s taxable incomes for its 
taxation years that ended in that, preceding calendar 
year (determined without reference to subparagraph 
(iii) and before taking into consideration the specified 
future tax consequences for those years), and 


(B) the parent’s business limit for that last year is deemed 
to be the total of 


(I) its business limit (determined before applying this 
paragraph to the winding-up) for that last year, and 


(II) the total of the subsidiary’s business limits (deter- 
mined without reference to subparagraph (iii)) for its 
taxation years that ended in that preceding calendar 
year, 


(ii) where the parent received an asset of the subsidiary on 
the winding-up before the current year and subparagraph (i) 
does not apply, 


(A) the parent’s taxable income for its immediately pre- 
ceding taxation year (determined before taking into con- 
sideration the specified future tax consequences for’ that 
preceding year) is deemed to be the total of 


(I) its taxable income for that preceding taxation year 
(determined before applying this paragraph to the 
winding-up and before taking into consideration the 
specified future tax consequences for that preceding 
taxation year), and 


(II) the total of the subsidiary’s taxable incomes for 
the subsidiary’s taxation years that end in the calendar 
year in which that preceding taxation year ended (de- 
termined before taking into consideration the specified 
future tax consequences for those years), and 
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(B) the parent’s business limit for that preceding taxation 
year is deemed to be the total of | 


(I) its business limit (determined before applying this 
paragraph to the winding-up) for that preceding taxa- 
tion year, and > 


(II) the total of the subsidiary’s business limits. (deter- 
mined without reference to subparagraph (iii)) for the 
subsidiary’s taxation years that end in the calendar 
year in which that preceding taxation year ended, and 


(iii) where the parent and the subsidiary are associated with 
each other in the current year, the subsidiary’s taxable in- 
come and the subsidiary’s business limit for each taxation 
year that ends after the first time that the parent receives an 
asset of the‘subsidiary on the winding-up are deemed to be 
nil; 
History: The opening words of para. 88(1)(e.9) amended by 2002, c. 9, s. 31, applica. 
ble to taxation years that end after 2001. The opening words formerly read: 
(e.9) [instalments and refundable ITCs] — for the purpose of applying’ sub- 
paragraph 157(1)(b)(i) and the definition “qualifying corporation” in subsection 
127.1(2) to any. corporation (other than the subsidiary) 


Para. 88(1)(e.9) added by 1997, c. 25, subsec. 19(2), applicable to windings-up that 
begin, after May 23, 1985, except that 


(a) the expression “‘any corporation (other than the subsidiary)” shall be read as 
“the parent” with respect to windings-up that begin before 1997;. 


(b) for the purpose of applying para. (€.9) for the purpose of the definition “quali- 
fying corporation” in subsec. 127.1(2), the business limits referred to in para. (€.9), 
for taxation years that ended after June 1994 and began before 1996, shall be deter- 
mined under s. 125 as that section read in its application to taxation years that 
ended before July 1994; and 
(c) subpara. (e.9)(i) does not apply 

(i) for the purpose of applying the definition “qualifying corporation” in sub- 

sec. 127.1(2) to taxation years that ended before July 1994, and 

. (it) for the purpose of applying subpara. 157(1)(b)(i) to taxation years that end 
before 1998. 


(f) [depreciable property] — where property that was depre- 
ciable property of a prescribed class of the subsidiary has been 
distributed to the parent on the winding-up and the capital cost 
to the subsidiary of the property exceeds the amount deemed by 
paragraph (a) to be the subsidiary’s proceeds of disposition of 
the property, for the purposes of sections 13 and 20 and any reg- 
ulations made under paragraph 20(1)(a), 


(i) notwithstanding paragraph (c), the capital cost to the par- 
ent of the property shall be deemed to be the amount that was 
the capital cost of the property to the subsidiary, and 


(ii) the excess shall be deemed to have been allowed to the 
parent in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the parent of the property; 


I.T. Application Rules: 20(1.2) (transfer of depreciable property by person- who 
owned it before 1972). 


(g) [insurance corporation] — where the subsidiary was an 
insurance corporation, 

_ (i) for the purposes of paragraphs 12(1)(d), (e), (e.1), (i) and 
(s), subsection 12.5(8), paragraphs 20(1)(1), (1.1), (p) and Gj) 
and 20(7)(c), subsections 20(22) and 20.4(4), sections 138, 
138.1, 140, 142 and 148 and Part XII.3, the parent is deemed 
to be the same'corporation as, and a continuation of, the sub- 
sidiary, and 
(ii) for the purpose of determining the amount of the gross 
investment revenue required to be included under subsection 
138(9) in the income of the subsidiary and the parent and the 
amount of gains and losses of the subsidiary and the parent 
from property used by them in the year or held by them in 
the year in the course of carrying on an insurance business in 
Canada 


(A) the subsidiary and the parent shall, in addition to their 
normal taxation years, be deemed to have had a taxation 
year ending immediately before the time when the pro- 
perty of the subsidiary was transferred to, and the obliga- 
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tions of the subsidiary were assumed by, the parent on the 
winding-up, and 
(B) for the taxation years of the subsidiary and the parent 
following the time referred’to in clause (A), the property 
transferred to, and the obligations assumed by, the parent 
on the winding-up shall be deemed to have been trans- 
ferred or assumed, as the case may be, on the last, day of 
the taxation year ending immediately before that time and 
the parent shall be deemed to be the same corporation as 
and a continuation of the subsidiary with respect to that 
property, those obligations and the insurance businesses 
carried on by the subsidiary; : 
History: Seppar, 88(1)(g)(@), amended by 2009, c. 2, s, 20, applicable to taxation 
years that begin after September 2006. The subpara. formerly read: 
(i) for the purposes of paragraphs 12(1)(d), (e), (e.1), (i) and (s) and 20(1)(), 
(1.1), (p) and Gj) and 20(7)(c), subsection 20(22), sections 138, 138.1, 140, 142 
and 148 and Part XII.3, the parent is deemed to be the same corporation as, and a 
continuation of, the subsidiary, and 
Subpara. 88(1)(g)(i) amended by 1997, c. 25, subsec. 19(3), applicable to windings-up 
that begin after 1995. Subpara. (i) formerly read: 
(i) for the purposes of paragraphs 12(1)(d), (e),-(i) and (s) and 20(1)(1); (1.1); (p) 
and (jj) and 20(7)(c), sections 138, 138.1, 140, 142,and 148 and Part XII.3 of this 
Act and section 33 of the Income Tax Act, chapter 148 of the Revised Statutes of 


Canada, 1952; the parent shall, notwithstanding paragraph (e.2), be deemed to be 
the same corporation as, and, a continuation of, the subsidiary, and 


1.T. Application Rules: 69 (meaning of “chapter 148 of <2’). 


(h) [financial institution — mark-to-market property] — 
for the purposes of subsections 112(5) to (5.2) and (5.4) and the 
definition “mark-to-market property” in subsection 142.2(1), the 
parent shall be deemed, in respect of each property distributed to 
it on the winding-up, to be the same corporation as, and a con- 
tinuation of, the subsidiary; and 

History: Para. 88(1)(h) added by 1995, c. 21, subsec. 55(5), applicable to windings-up 


that begin at any time (including, for greater certainty, windings-up that began before 
June 22,.1995). 


(i) [financial institution — mark-to-market property] — 
for the purpose of subsection 142.5(2), the subsidiary’s taxation 
year in which its assets were distributed to the parent on the 
winding-up shall be deemed to have ended immediately before 
the time when the assets were distributed. 
History: Para. 88(1)(i) added by 1995, c. 21, subsec. 55(5), applicable to windings-up 
that begin after October 1994. 
Related Provisions [subsec. 88(1)]: 12.5(4), 138(20), 142.51(6)— Financial in- 
stitutions and) insurers — transitional rules ‘for accounting changes; 15(1)(a)(iv), 
15(1)(a.1)(iv) — No sharéholder-benefit income inclusion; 69(5) —Deemed distribu- 
tion of. corporation’s property before. windup; 69(13)— Amalgamation or merger; 
80.01(4) — Deemed settlement of debt on winding-up; 80.01(5) — Deemed settlement 
of distress preferred share on winding-up; 84(2) — Distribution on winding-up, etc.; 
88.1(2) — Windup of SIFT trust into corporation’ before 2013; 89(3) — Ordering of 
simultaneous dividends; 98(5)(a)(i) — Where partnership business carried on as sole 
proprietorship; 137(4.3) — Determination of preferred-rate ‘amount; -142.6(5), (6) — 
Acquisition of specified debt obligation by financial institution in rollover transaction; 
159(2) — Clearance certificate; 186(5) — Presumption; 261(16) — Effect of func- 
tional currency reporting; Reg. 8101(3) — Windup of insurer. 
Selected Cases [subsec. 88(1)]: Hickman Motors Ltd. v. R., [1998] 1,C.T.C. 213 
(SCC); rev’g [1995] 2’C:T.C. 320 (FCA) (Property retains depreciable character in 
hands of transferee ‘on winding-up, if not used for other purposes). * 
Interpretation Bulletins [subsec. 88(1)]: IT-109R2: Unpaid amounts; IT-121R3: 
Election ito, capitalize cost’ of borrowed money (archived); IT-126R2: Meaning of 
“winding-up”; IT-142R3: Settlement of debts:on the winding-up of a corporation; IT- 
151R5: Scientific research and experimental development expenditures; IT-154R: Spe- 
cial reserves; IT-321R: Insurance agents and brokers — unearned commissions 
(archived); IT-488R2: Winding-up of 90%-owned taxable Canadian’ corporations 
(archived). See also at end of s. 88. 
Information Circulars [subsec. 88(1)]: 88-2 Supplement, para. 8: General anti- 
avoidance rule — section 245 of the Income Tax Act. 


I.T.. Technical News [subsec. 88(1)]: 16 (Continental Bank case). 


CRA Audit Manual [subsec. 88(1)]: 16.1.3: Clearance certificates — corporations 
with leave to surrender charter. 


Forms [subsec. 88(1)]: T2 SCH 24: First time filer after incorporation, amalgama- 
tion or winding-up of a subsidiary into a parent. 


(1.1) Non-capital losses, etc., of subsidiary — Where a Ca- 
nadian ‘corporation (in this subsection referred to as the “subsidi- 
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ary”) has been wound up and not less than 90% of the issued shares 
of each class of the capital stock of the subsidiary were, immedi- 
ately before the winding-up, owned by another Canadian corpora- 
tion (in this subsection referred to as the “parent”) and all the shares 
of the subsidiary that were not owned by the parent immediately 
before the winding-up were owned at that time by a person or per- 
sons with whom the parent was dealing at arm’s length, for the pur- 
pose of computing the taxable income of the parent under this Part 
and the tax payable under Part IV by the parent for any taxation 
year commencing after the commencement of the winding-up, such 
portion of any non-capital loss, restricted farm loss, farm loss or 
limited partnership loss of the subsidiary as may reasonably be re- 
garded as its loss from carrying on a particular business (in this sub- 
section referred to as the “subsidiary’s loss business”) and any other 
portion of any non-capital loss or limited partnership loss of the 
subsidiary as may reasonably be regarded as being derived from 
any other source or being in respect of a claim made under section 
110.5 for any particular taxation year of the subsidiary (in this sub- 
section referred to as “the subsidiary’s loss year’’), to the extent that 
it 


(a) was not deducted in computing the taxable income of the 
subsidiary for any taxation year of the subsidiary, and 


(b) would have been deductible in computing the taxable income 
of the subsidiary for any taxation year beginning after the com- 
mencement of the winding-up, on the assumption that it had 
such a taxation year and that it had sufficient income for that 
year, 


shall, for the purposes of this subsection, paragraphs 111(1)(a), (c), 
(d) and (e), subsection 111(3) and Part IV, 


(c) in the case of such portion of any non-capital loss, restricted 
farm loss, farm loss or limited partnership loss of the subsidiary 
as may reasonably be regarded as its loss from carrying on the 
subsidiary’s loss business, be deemed, for the taxation year of 
the parent in which the subsidiary’s loss year ended, to be a non- 
capital loss, restricted farm loss, farm loss or limited partnership 
loss, respectively, of the parent from carrying on the subsidi- 
ary’s loss business, that was not deductible by the parent in com- 
puting its taxable income for any taxation year that commenced 
before the commencement of the winding-up, 


(d) in the case of any other portion of any non-capital loss or 
limited partnership loss of the subsidiary as may reasonably be 
regarded as being derived from any other source, be deemed, for 
the taxation year of the parent in which the subsidiary’s loss 
year ended, to be a non-capital loss or a limited partnership loss, 
respectively, of the parent that was derived from the source from 
which the subsidiary derived the loss and that was not deductible 
by the parent in computing its taxable income for any taxation 
year that commenced before the commencement of the winding- 
up, and 


(d.1) in the case of any other portion of any non-capital loss of 
the subsidiary as may reasonably be regarded as being in respect 
of a claim made under section 110.5, be deemed, for the taxation 
year of the parent in which the subsidiary’s loss year ended, to 
be a non-capital loss of the parent in respect of a claim made 
under section 110.5 that was not deductible by the parent in 
computing its taxable income for any taxation year that com- 
menced before the commencement of the winding-up, 


except that 


(e) where at any time control of the parent or subsidiary has 
been acquired by a person or group of persons, no amount in 
respect of the subsidiary’s non-capital loss or farm loss for a tax- 
ation year ending before that time is deductible in computing the 
taxable income of the parent for a particular taxation year ending 
after that time, except that such portion of the subsidiary’s non- 
capital loss or farm loss as may reasonably be regarded as its 
loss from carrying on a business and, where a business was car- 
ried on by the subsidiary in that year, such portion of the non- 
capital loss as may reasonably be regarded as being in respect of 


Income Tax Act, Part I, Division B 


an amount deductible under paragraph 110(1)(k) in computing 
its taxable income for the year is deductible only 


posed Amendment — 88(1.1)(e) openin 


portion of the non-capital loss as may reasonably be regard 
s being in respect of an amount deductible under parag 
O(D(k) in computing its taxable income for the year is 
ication: The July 16, 2010 draft legislation (Part 1 — technical), 
will amend the opening words of para. 88(1.1)(e) to read as above, ; 
windings-up that begin after May 1996, . ee 


< 


f fs Ye 
Technical Notes (July 2010): Subsection 88(1.1) allows a parent corpor 
under certain circumstances to use losses of a subsidiary corporation that has 
wound up. Paragraph 88(1.1)(e) limits the use that can be made of the former sub 
iary’s non-capital losses and farm losses where either the parent or the subsidiary | 
undergone an acquisition of control. In its current form, the paragraph applies th 
limits regardless of when the acquisition of control took place. This can produce 
results that are unnecessarily restrictive. If, for example, a newly-acquired c 
tion is made the parent of an existing subsidiary that has losses, but the subsidi 
itself has not undergone an acquisition of control since it incurred those losses, th 
is no reason for paragraph 88(1.1)(e) to limit the use that the parent corporation 
make of the subsidiary’s losses after the winding-up. = = =——(<i‘“‘i;t~™ 


To ensure that it applies more appropriately, paragraph 88(1.1)(e) is amended to di 
tinguish between acquisitions of control of the parent corporation and acquisitions 
control of the subsidiary. In respect of the parent, the limits imposed by the provision 
will apply only where a person or group of persons has acquired control after the 
commencement of the winding-up. In respect of the subsidiary, those limits will co 
tinue to apply if control has been acquired at any time. i 
Letter from Dept. of Finance, Oct. 26, 2001: 


Dear [xxx]: 


This is further to your discussions with officials of this Division and your letter. / 
September 25, 2001 to Lawrence Purdy, in which you request our views on whether — 
the tax consequences of the application of paragraph 88(1.1)(e) of the Income Tax : 
Act (Act) to a series of transactions accord with the Department’s income tax — 
policies, oT lo 

You describe a series of transactions that is comprised of three main steps and in- 
volves three corporations, Parentco, Lossco and Profitco. By way of background, 
Parentco controls Lossco, which has accumulated non-capital losses and has not been _ 
subject to a change of control since these losses arose. First, Parentco acquires con- 
trol of Profitco, which is expected to continue to profit in future taxation years. Con- 
trol of Lossco is then transferred to Profitco, after which the last step is to wind-up _ 
Lossco into Profitco. — 


It does seem that, as you suggest, the change in control of the parent, Profitco, would — 
trigger the application of paragraph 88(1.1)(e). The effect would be to restrict the use _ 
of the losses of Lossco by Profitco following the winding-up. This would occur de- 
spite the fact that, as I have mentioned, the loss arose while Lossco was part of 
Parentco’s corporate group. You express the view that this result is contrary to the 
policies that underlie the Act. og te 053 


As you point out, an amalgamation, rather than a winding-up, of Profitco and Lossco — 
would allow the newly formed company — which could in substance be Profitco - 
to use Lossco’s losses without restrictions. This is so because subsection 87(2.1) of 
the Act stipulates that, for the purposes of subsections 111(3) to 111(5.4) of the Act, 


the new corporation is deemed to be a continuation of each predecessor corporation. 
Subsection 111(5) would apply only to restrict the losses, if any, of Profit 0, since it, 


unlike Lossco, would have been subject to an acquisition of control. 
In principle, we agree that the application of paragraph 88(1. De) to transactions akin 

to that which you describe produces an anomalous result, since it restricts the use of 
losses where there has been no change in the ultimate control of the corporation that 
produced the losses. Further, the differential treatment in cases of this. sort between — 


windings-up and amalgamations is unintended. _ 


he winding-up. 
ensure that the paragraph would not apply to the type of situation disc 
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ent for profit or with a reasonable expectation of profit 
throughout the particular year, and 


(ii) to the extent of the total of the parent’s income for the 
particular year from that business and, where properties were 
sold, leased, rented or developed or services rendered in the 
course of carrying on that business before that time, from any 
other business substantially all of the income of which was 
derived from the sale, leasing, rental or development, as the 
case may be, of similar properties or the rendering of similar 
services, 


and, for the purpose of this paragraph, where this subsection ap- 
plied to the winding-up of another corporation in respect of 
which the subsidiary was the parent and this paragraph applied 
in respect of losses of that other corporation, the subsidiary shall 
be deemed to be the same corporation as, and a continuation of, 
that other corporation with respect to those losses, and 


(f) any portion of a loss of the subsidiary that would otherwise 
be deemed by paragraph (c), (d) or (d.1) to be a loss of the par- 
~ ent for a particular taxation year beginning after the commence- 
ment of the winding-up shall be deemed, for the purpose of 
computing the parent’s taxable income for taxation years begin- 
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ning after the commencement of the winding-up, to be such a 
loss of the parent for its immediately preceding taxation year 
and not for the particular year, where the parent so elects in its 
return of income under this Part for the particular year. 
Related Provisions: 10(11) — Adventure in the nature of trade deemed to be busi- 
ness carried on by corporation; 88(1.3) — Rules relating to computation of income and 


tax of parent; 139.1(18) — Holding corporation deemed not to acquire control of in- 
surer on demutualization; 256(6)—(9) — Whether control acquired. 


History: Para. 88(1.1)(b) amended to substitute “any taxation year” for “its first taxa- 
tion year”, and that portion of subsec. 88(1.1) between paras. (b) and (c) amended to 
add “this subsection”, by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(10), applicable in 
computing the taxable income of parent corporations for 1985 et seq. 

That portion of para. 88(1.1)(e) following subpara, (ii) added by 1994, c. 7; Sch. I 
(1991, c. 49), subsec. 66(11), applicable in computing taxable income for 1990 et seq. 
Para. 88(1.1)(f) added by 1994, c. 7, Sch, II (1991, c. 49), subsec. 66(12), applicable in 
computing the taxable income of parent corporations for 1985 et seq., except that a 
parent corporation may elect in accordance with the para. in respect of any of its 1985 


to 1991 taxation years by so notifying the Minister of National Revenue in writing 
before June 18,-1992. 


Selected Cases [subsec. 88(1.1)]: S.7.B. Holdings Ltd. v. R., [2011] 3 C.T.C. 
2240 (TCC) (Businesses not carried on in watertight compartments, particularly when 
carried on by same person); Hickman Motors Ltd. v. R., [1998] 1 C.T.C. 213 (SCC) 
(Property retains depreciable character in hands of transferee on winding-up, if not 
used for other purposes). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 88. 


(1.2) Net capital losses of subsidiary — Where the winding- 
up of a Canadian corporation (in this subsection referred to as the 
“subsidiary”) commenced after March 31, 1977 and not less than 
90% of the issued shares of each class of the capital stock of the 
subsidiary were, immediately before the winding-up, owned by an- 
other’ Canadian corporation (in this subsection referred to as the 
“parent”) and all of the shares of the subsidiary that were: not owned 
by the parent immediately before the winding-up were owned at 
that time by persons with whom the parent was dealing at arm’s 
length, for the purposes of computing the taxable income of the par- 
ent for any taxation year commencing after the commencement of 
the winding-up, any net capital loss of the subsidiary for any partic- 
ular taxation year of the subsidiary (in this subsection referred to as 
the “subsidiary’s loss year”), to the extent that it 


(a) was.not deducted in computing the taxable. income, of the 
subsidiary, for any taxation year of the subsidiary, and 


(b), would have been deductible in computing the taxable income 
of the subsidiary for any taxation year beginning after the com- 
mencement of the winding-up, on the assumption that it had 
such a taxation year and that it had sufficient income and taxable 
capital gains for that year, 


shall, for the purposes of this subsection, paragraph 111(1)(b) and 
subsection 111(3), be deemed to bea net capital loss of the parent 
for its taxation year in which the particular taxation year of the sub- 
sidiary ended, except that 


(c) where at any time control of the parent or subsidiary has 
been acquired by a person or group of persons, no amount in 
respect of the subsidiary’s net capital loss for a taxation year 
ending before that time is deductible in computing the parent’s 
taxable income for a taxation year ending after that time, and 


(d) any portion of a net capital loss of the subsidiary that would 
otherwise be deemed by this subsection to be a loss of the parent 
for a particular taxation year beginning after the commencement 
of the winding-up shall be deemed, for the purposes of comput- 
ing its taxable income for taxation years beginning after the 
commencement of the winding-up, to be a net capital loss of the 
parent for its immediately preceding taxation year and not for 
the particular year, where the parent so elects in its return of 
income under this Part for the particular year. 
Related Provisions: 80(12)(a)(ii)(B) — Application of subsidiary’s capital losses 
against capital gain from forgiveness of debt; 88(1.3) — Computation of income and 
tax of parent; 111(5.4) — Non-capital loss; 139.1(18) — Holding corporation deemed 
not to acquire control of insurer’ on demutualization; 256(6)—-(9) — Whether control 
acquired. 
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History: That portion of subsec. 88(1.2) following para. (a) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 66(13), applicable in computing the taxable income of 
parent corporations for 1985 et seg., except that a parent corporation may elect in ac- 
cordance with para. (d), with respect to any of its 1985 to 1991 taxation years by so 
notifying the Minister of National Revenue in writing within 6 months after December 
17, 1991. That portion formerly read: 


(b) would have been deductible in computing the taxable income of the sub- 
sidiary for its first taxation year commencing after the commencement of the 
winding-up, on the assumption that it had such a taxation year and that it had 
sufficient income and taxable capital gains for that year, 


shall, for the purposes of paragraph 111(1)(b) and subsection 111(3), be deemed 
to be a net capital loss of the parent for the taxation year of the parent in which 
the particular taxation year of the subsidiary ended that was not deductible by the 
parent in computing its taxable income for any taxation year that commenced 
before the commencement of the winding-up, except that this subsection does 
not apply to permit the parent to deduct, for the purpose of computing its taxable 
income for a particular taxation year, the subsidiary’s net capital loss for a taxa- 
tion year if control of the parent or the subsidiary has been acquired, before the 
end of the parent’s particular year, by a person or persons who did not, at the end 
of the subsidiary’s loss year, control the parent or the subsidiary, as the case may 
be. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 88. 


(1.3) Computation of income and tax of parent — For. the 
purpose of paragraphs (1)(e.3), (e.6) and (e.7), subsections (1.1) and 
(1.2), section 110.1, subsections 111(1) and (3) and Part IV, where 
a parent corporation has been incorporated or otherwise formed af- 
ter the end of an expenditure year, gift year, foreign tax year or loss 
year, as the case may be, of a subsidiary of the parent, for the pur- 
pose of computing the taxable income of, and the tax payable under 
this Part and Part IV by, the parent for any taxation year, 


(a) it shall be deemed to have been in existence during the par- 
ticular period beginning immediately before the end of the sub- 
sidiary’s first expenditure year, gift year, foreign tax year or loss 
year, as the case may be, and ending immediately after it was 
incorporated or otherwise formed; 


(b) it shall be deemed to have had, throughout the particular pe- 
riod, fiscal periods ending on the day of the year on which its 
first fiscal period ended; and 


(c) it shall be deemed to have been controlled, throughout the 

particular period, by the person or persons who controlled it im- 

mediately after it was incorporated or otherwise formed. 
Related Provisions: 88(1)(e.6) — Meaning of “gift year”; 256(6), (6.1) — Meaning 
of “controlled”. 


History: Para. 88(1.3)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
38(6), applicable to windings-up commencing after 1988. Para. (a) formerly read: 


(a) it shall be deemed to have been in existence during the particular period com- 
mencing immediately before the end of the subsidiary’s first foreign tax year, 
gift year or loss year, as the case may be, and ending immediately after it was 
incorporated or otherwise formed; 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up haye on their deductibility — after 
January 15, 1987. 


(1.4) Qualified expenditure of subsidiary — For the purposes 
of this subsection and section 37.1, where the rules in subsection (1) 
applied to the winding-up of a subsidiary, for the purpose of com- 
puting the income of its parent for any taxation year commencing 
after the subsidiary has been wound up, the following rules apply: 


(a) where the parent’s base period consists of fewer than three 
taxation years, its base period shall be determined on the as- 
sumption that it had taxation years in each of the calendar years 
preceding the year in which it was incorporated, each of which 
commenced on the same day of the year as the day of its 
incorporation; 


(b) the qualified expenditure made by the parent in a particular 
taxation year in its base period shall be deemed to be the total of 
the amount thereof otherwise determined and the qualified ex- 
penditure made by the subsidiary in its taxation year ending in 
the same calendar year as the particular year; 
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(c) the total of the amounts paid to the parent by persons referred 
to in subparagraphs (b)(i) to (iii) of the definition “expenditure 
base” in subsection 37.1(5) in a particular taxation year in its 

base period shall be deemed to be the total otherwise determined 
and all those amounts paid to the subsidiary by a person referred 
to in those subparagraphs in the subsidiary’s taxation year end- 
ing in the same calendar year as the particular year; and 


(d) there shall be added to the total of the amounts otherwise 
determined in respect of the parent under subparagraphs 
37.1(3)(b)(i) and (iii) respectively, the total of the amounts de- 
termined under those subparagraphs in respect of the subsidiary, 


(1.41) Application of subsec. 37.1(5) — The deeeanetotiss in sub- 
section 37.1(5) apply to subsection (1.4). 


Origin of subsec. 88(1.41): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 37.1(5)). 


(1.5) Parent continuation of subsidiary — For the purposes of 
section 29 of the Income Tax Application Rules, subsection 59(3.3) 
and sections 66, 66.1, 66.2, 66.21, 66.4 and 66.7, where the rules in 
subsection (1) applied to the winding-up of a subsidiary, its parent 
is deemed to be the same corporation as, and a continuation of, the 
subsidiary. 

History: Subsec. 88(1.5) amended by 2001, c. 17, subsec. 66(4), applicable to wind- 
ings-up that occur after 2000. The subsec. formerly read: 


(1.5) For the purposes of section 29 of the Income Tax Application Rules, sub- 
section 59(3.3) and sections 66, 66.1, 66.2, 66.4 and 66.7, where the rules in 
subsection (1) applied to the winding-up of a subsidiary, its parent shall be . 
deemed to be the same corporation as, and a continuation of, the subsidiary. 


Subsec. 88(1.5) added by 1985, c. 45, subsec. 43(9), applicable with respect to wind- 
ings-up commencing after 1982. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-488R2: 
Winding-up of 90%- owned taxable Canadian corporations (archived). 


(1.6) Idem — Where a corporation that carries on a farming busi- 
ness and computes its income from that business in accordance with 
the cash method is wound up in circumstances to which subsection 
(1) applies and, at the time that is immediately before the winding- 
up of the corporation, owned inventory that was used in connection 
with that business, 


(a) for the purposes of subparagraph (1)(a)(iii), the cost amount 
to the corporation at that time of property purchased by it that is 
included in that inventory shall be deemed to be the amount de- 
termined by the formula 

AX z +D 


Cc 
where 


A is the amount, if any, that would be included under paRherae 
28(1)(c) in computing the corporation’s income for its last 
taxation year beginning before that time if that year had en- 
ded at that time, 


B is the value (determined in accordance with subsection 
28(1.2)) to the corporation at that time of the purchased in- 
ventory that is distributed to the parent on the winding-up, 


C is the value (determined in accordance with subsection 
28(1.2)) of all of the inventory purchased by the corporation 
that was owned by it in connection with that nes at that 
time, and 


D. is the lesser of 


(i) such additional amount as the corporation designates 
in respect of the property, and 


(ii) the amount, if any, by which the fair market value of 
the property at that time exceeds the amount determined 
for A in respect of the property; 


(b) for the purpose of subparagraph 28(1)(a)(i), the aiskcsition 
of the inventory and the receipt of the proceeds of. disposition 
therefor shall be deemed to have occurred at that time anda in the 
course of carrying on the business; and 
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- (c) where the parent carries on a farming business and computes 
its income therefrom in accordance with the cash method, for 
the purposes of section 28, 


~ (i) an amount equal to the cost to the parent of the inventory 
shall be deemed to have been paid by it, and 


(ii) the parent shall be deemed to have purchased the inven- 
tory for an amount equal to that cost, 


in the course of carrying on that business and at the time it ac- 
_ quired the inventory. 
History: Subsec. 88(1.6) added by 1994, c. 7,. Sch, II (1991, c. 49), subsec. 66(14), 
applicable to windings-up beginning after July 13, 1990. 


Interpretation Bulletins: IT-427R: Livestock of farmers. 


(1.7) Interpretation — For the purposes of paragraphs (1)(c) and 
(d), where a parent of a subsidiary did not deal at arm’s length with 
another person (other than a corporation the control of which was 
acquired by the parent from a person with whom the parent dealt at 
arm’s length) at any time before the winding-up of the subsidiary, 
the parent and the other person are deemed never to have dealt with 
each other at arm’s length, whether or not the paren and the other 
person coexisted, 

Related Provisions: 87(11) — Application to vertical apaol caitlin 256(6)— (9) — 
Whether control acquired. 


History: Subsec, 88(1.7) added. by 1998, c..19, subsec. 118(12), applicable to, wind- 
ings- oP that sia after Mahan 21, 1994. ; 


eign affiliate of the: st in a part- 


in ‘the Soe sition 
der opsilon and 


on: The tuhed Un 2010 draft feiticn ie orien’ affiliates), 
abe 408) will add subsecs. 88(1 8) and (1 », epee after ee 18, 


s 53 of the draft Esestllod wroass that any assessment of a letbover s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on — 


which the draft legislation is assented to and would, in the absence of this section, be _ 
precluded | because of subsecs. 152(4) to G) of the Act. shall be made to the extent _ 


necessary to take into account this amendment, if the taxpayer _ 


 @) elects in writing in. respect of all of its foreign aa iales that this ection apply : 
in respect « of that provision, and” . : 
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Technical Notes (Sept. 10, 2010): New subsections 88(1.8) and (1. 9) allow a 

taxpayer to amend certain. “bump” designations made. under. ‘paragraph | 88(1)(d) 

where certain conditions are met. The conditions are meant to capture situations in 

which the bump room has been limited by the application of subsection 5905(5.4) of 
the ‘Regulations. Although the ability to amend such a designation i is subject to the 
discretion of the Minister, it is generally expected that the ‘just and equitable” stan- 

dard would be met where the taxpayer’s computation of the relevant “tax- -free surplus 

bal ce’ " requires adjustment because of a foreign tax assessment or an adj ; 
au by the Minister. However, it should be kept i in mind that there is a ‘requirement, 
in aragraph 88a. 8)(b), for “reasonable. efforts” to have been made i in the initial de- 
termination of the “tax-free surplus balance” of the relevant affiliate. 


(2) Winding-up of [other] Canadian corporation — Where a 
Canadian corporation (other than a subsidiary to the winding-up of 
which the rules in subsection (1) applied) has been wound up after 
1978 and, at a particular time in the course of the winding-up, all or 
substantially all of the property owned by the corporation immedi- 
ately before that time was distributed to the shareholders of the 
corporation, 


(a) for the purposes of computing the corporation’ s 
(i) capital dividend account, 
(i.1) capital gains dividend account (within the meaning as- 
signed by subsection 131(6)), where the corporation is an in- 
vestment corporation, 
(ii) capital gains dividend account (within the meaning as- 
signed by section 133), and 


(iii) pre-1972. capital surplus on hand, 


at the time (in this paragraph referred to as the “time of compu- 
tation”) immediately before the particular time, 


(iv) the taxation year of the corporation that otherwise would 
have included the particular time shall be deemed to have en- 
ded immediately before the time of computation, and a new 
taxation year shall be deemed to have commenced at that 
time, and 


(v) each property of the corporation that was so distributed at 
the particular time shall be deemed to have been disposed of 
by the corporation immediately before the end of the taxation 
year so’ deemed to have ended for proceeds equal to the fair 
market value of the property immediately before the particu- 
lar time; 


(vi) [Repealed] 


(b) where the corporation is, by virtue of subsection 84(2), 
deemed to have paid at the particular time a dividend (in this 
paragraph referred to as the “winding-up dividend’) on shares of 
any Class of its capital stock, the following rules apply: 


(i) such portion of the winding-up dividend as does not ex- 
ceed the corporation’s capital dividend account immediately 
before that time or capital gains dividend account, immedi- 
ately before that time, as the case may be, shall be deemed, 
for the purposes of an election in respect thereof under sub- 
section 83(2), 131(1) (as that subsection applies for the pur- 
poses of section 130) or 133(7.1), as the case may be, and 
where the corporation has so elected, for all other purposes, 
to be the full amount of a separate dividend, 


(i.1) [Repealed under former Act] 


(ii) the portion of the winding-up dividend equal to the lesser 
of the corporation’s pre-1972 capital surplus on hand imme- 
diately before that time and the amount by which the wind- 
ing-up dividend exceeds 
(A) the portion thereof in respect of which the corporation 
has made an election under subsection 83(2), or 


(B) the portion thereof in respect of which the corporation 
has made an election under subsection 133(7.1), 


as the case may be, shall be deemed not to be a dividend, 

(iii) notwithstanding the definition “taxable dividend” in sub- 
section 89(1), the winding-up dividend, to the extent that it 
exceeds the total of the portion. thereof deemed by subpara- 
graph (i) to be a separate dividend for all purposes and’ the 
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portion deemed by subparagraph (ii) not to be a dividend, 
shall be deemed to be a separate dividend that is a taxable 
dividend, and 


(iv) each person who held any of the issued shares of that 
class at the particular time shall be deemed to have received 
that proportion of any separate dividend determined under 
subparagraph (i) or (iii) that the number of shares of that 
class held by the person immediately before the particular 
time is of the number of issued shares of that class outstand- 
ing immediately before that time; and 


(c) for the purpose of computing the income of the corporation 
for its taxation year that includes the particular time, paragraph 
12(1)(t) shall be read as follows: 


“(t) the amount deducted under subsection 127(5) or (6) in 
computing the taxpayer’s tax payable for the year or a pre- 
ceding taxation year to the extent that it was not included 
under this paragraph in computing the taxpayer’s income 
for a preceding taxation year or is not included in an 
amount determined under paragraph 13(7.1)(e) or 37(1)(e) 
or subparagraph 53(2)(c)(vi) or (h)(ii) or the amount deter- 
mined for I in the definition “undepreciated capital cost” in 
subsection 13(21) or L in the definition “cumulative Cana- 
dian exploration expense” in subsection 66.1(6);”. 
Related Provisions: 15(1)(a)(iv), 15(1)(a.1)(iv) — No shareholder-benefit income 
inclusion; 69(5) — Property appropriated by shareholder on winding-up of corporation; 
84(2) — Distribution of property on winding-up of corporation; 88(2.1) — “Pre-1972 
capital surplus on hand” defined; 89(3) — Ordering of simultaneous dividends; 134 — 
Status of non-resident-owned investment corporation for 88(2); 159(2) — Clearance 
certificate. 
History: Subpara. 88(2)(a)(i.1) added by 1994, c. 7, Sch. II (1991, c¢. 49), subsec, 
66(15), applicable to windings-up beginning after 1988. 
Subpara. 88(2)(a)(vi) repealed by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(16), ap- 
plicable to windings-up beginning after 1987. Subpara. 88(2)(a)(vi) formerly read: 
(vi) in calculating the income of the corporation for the taxation year so deemed 
to have ended, paragraph 12(1)(t) shall be read as follows: 


“(t) the amount deducted under subsection 127(5) or (6) in computing the 
taxpayer’s tax payable for the year or a preceding taxation year to the ex- 
tent that it was not included in computing the taxpayer’s income for a pre- 
ceding taxation year under this paragraph or is not included in an amount 
determined under paragraph 13(7.1)(e) or 37(1)(e), or subparagraph 
53(2)(c)(vi) or (h)(ii) or for I in the definition “undepreciated capital cost” 
in subsection 13(21) or L in the definition “cumulative Canadian explora- 
tion expense” in subsection 66.1(6);” and 
Subpara. 88(2)(b)(i) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(17), to 
add “131(1) (as that subsection applies for the purposes of section 130)”, applicable to 
windings-up beginning after 1988. 
Para. 88(2)(c) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(18), applicable to 
windings-up commencing after 1987. 
Interpretation Bulletins: IT-126R2: Meaning of “winding-up”; IT-149R4: Winding- 
up dividend. See also at end of s. 88. 


CRA Audit Manual: 16.1.3: Clearance certificates — corporations with leave to 
surrender charter. 


Forms: RC145: Request to close Business Number (BN) program accounts. 


(2.1) Definition of “pre-1972 capital surplus on hand” — 
For the purposes of subsection (2), “pre-1972 capital surplus on 
hand” of a particular corporation at a particular time means the 
amount, if any, by which the total of 


(a) the corporation’s 1971 capital surplus on hand on December 
31, 1978 within the meaning of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as it read on that date, 


(b) the total of all amounts each of which is an amount in respect 
of a capital property of the corporation owned by it on Decem- 
ber 31, 1971 and disposed of by it after 1978 and before the 
particular time, equal to the amount, if any, by which the lesser 
of its fair market value on valuation day (within the meaning 
assigned by section 24 of the Income Tax Application Rules) and 
the corporation’s proceeds of disposition of that capital property 
exceeds its actual cost to the corporation determined without ref- 
erence to the Income Tax Application Rules other than subsec- 
tions 26(15), (17) and (21) to (27) of that Act, 
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(c) where before the particular time a subsidiary (to the winding- 
up of which the rules in subsection (1) applied) of the particular 
corporation has been wound up after 1978, an amount equal to 
the pre-1972 capital surplus on hand of the subsidiary immedi- 
ately before the commencement of the winding-up, and 


(d) where the particular corporation is a new corporation formed 
as a result of an amalgamation (within the meaning of section 
87) after 1978 and before the particular time, the total of all 
amounts each of which is an amount in respect of a predecessor 
corporation, equal to the predecessor corporation’s pre-1972 
capital surplus on hand immediately before the amalgamation 


exceeds 


(e) the total of all amounts each of which is an amount in respect 
of a capital property (other than depreciable property) of the cor- 
poration owned by it on December 31, 1971 and disposed of by 
it after 1978 and before the particular time equal to the amount, 
if any, by which its actual cost to the corporation determined 
without reference to the Income Tax Application Rules, other 
than subsections 26(15), (17) and (21) to (27) of that Act, ex- 
ceeds the greater of the fair market value of the property on val- 
uation day (within the meaning assigned by section 24 of that 
Act) and the corporation’s proceeds of disposition of the 
property. 

Related Provisions: 84(2) — Distribution on winding-up, etc.; 87(2)(t) — Deemed 

date of acquisition; 88(2.2) — Determination of pre-1972 CSOH:; 88(2.3) — Actual 

cost of certain depreciable property. 

1.T. Application Rules: 26(15), (17), (21)-(27); 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived). See also at end of s. 88. 


(2.2) Determination of pre-1972 capital surplus on hand — 
For the purposes of determining the pre-1972 capital surplus on 
hand of any corporation at a particular time after 1978, the follow- 
ing rules apply: 
(a) an amount referred to in paragraphs (2.1)(b) and (e) in re- 
spect of the corporation shall be deemed to be nil, where the 
property disposed of is 
(i) a share of the capital stock of a subsidiary, within the 
meaning of subsection (1), that was disposed of on the wind- 
ing-up of the subsidiary where that winding-up commenced 
after 1978, 


(i) a share of the capital stock of another Canadian corpora- 
tion that was controlled, within the meaning assigned by sub- 
section 186(2), by the corporation immediately before the 
disposition and that was disposed of by the corporation after 
1978 to a person with whom the corporation was not dealing 
at arm’s length immediately after the disposition, other than 
by a disposition referred to in paragraph (b), or 


(ili) subject to subsection 26(21) of the Income Tax Applica- 
tion Rules, a share of the capital stock of a particular corpora- 
tion that was disposed of by the corporation after 1978, on an 
amalgamation, within the meaning assigned by subsection 
87(1), where the corporation controlled, within the meaning 
assigned by subsection 186(2), both the particular corpora- 
tion immediately before the amalgamation and the new cor- 
poration immediately after the amalgamation; and 


(b) where another corporation that is a Canadian corporation 
owned a capital property on December 31, 1971 and subse- 
quently disposed of it to the corporation in a transaction to 
which section 85 applied, the other corporation shall be deemed 
not to have disposed of that property in the transaction and the 
corporation shall be deemed to have owned that property on De- 
cember 31, 1971 and to have acquired it at an actual cost equal 
to the actual cost of that property to the other corporation. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived). See also at end of s. 88. 


(2.3) Actual cost of certain depreciable property — For the 
purpose of subsection (2.1), the actual cost of the depreciable pro- 
perty that was acquired by a corporation before the commencement 
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of its 1949 taxation year that is capital property referred to in that 
subsection shall be deemed to be the capital cost of that property to 
the corporation (within the meaning assigned by section 144 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read in its application to the 1971 taxation year). 


|.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(3) Dissolution of foreign affiliate — Where on the dissolution 
of a controlled foreign affiliate (within the meaning assigned by 
subsection 95(1)) of a taxpayer (in this subsection referred to as the 
“disposing affiliate”) one or more shares of the capital stock of an- 
other foreign affiliate of the taxpayer have been disposed of to the 
taxpayer, 


(a) the disposing affiliate’s proceeds of disposition of each such 
share and the cost thereof to the taxpayer shall be deemed to be 
an amount equal to the adjusted cost base to the disposing affili- 
ate of the share immediately before the dissolution, or such 
greater amount as the taxpayer claims not exceeding the fair 
market value of the share immediately before the dissolution; 
and 


(b) the taxpayer’s proceeds of disposition of the shares of the 
disposing affiliate shall be deemed to be the amount, if any, by 
which the total of 


(i) the cost to the taxpayer of the shares of the other foreign 
affiliate, as determined in paragraph (a), and 


(ii) the fair market value of any property (other than the 
shares referred to in subparagraph (i)) disposed of by the dis- 
posing affiliate to the taxpayer on the dissolution, 


exceeds 


(iii) the total of all debts owing by the disposing affiliate, and 
of all amounts of other obligations of the disposing affiliate 
to pay amounts, otherwise than as or on account of a divi- 
dend owing by the disposing affiliate to the taxpayer or to 
persons with whom the taxpayer was not dealing at arm’s 
length, that were outstanding immediately before the dissolu- 
tion and that were assumed or cancelled by the taxpayer on 
the dissolution. 
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come” B(b) Seino FAP : s(2V(e) Rules where Le es results i in dis- 
tribution to another foreign affiliate (ower tier liquidation). 


Application: The August 19, 2011 dr 
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oo) Notwithstanding subsection 6915), if at any time ¢ a | eae fe- 
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of shares of the capital stock of the disposing affiliate, on a payment 
of a dividend by the disposing affiliate, or on a aon of the paid- 

ue capital of the disposing affiliate, 


} subject to subsections (3.3) and GB s the dissebuted propery 
deemed to have LS disposed of at that time by the disposing 


G was eoed ona quate and ‘disohucon oe the dis 
posing affiliate that is a Satie — and dissolution 
of the disposing affiliate, or. / : 


a) was a share of the capital siock of cote: forsee affiliate 
_ of the. taxpayer that was, immediately before that time, ex- 
cluded property (within the meaning ae by subsection 

9: 3(1)) of the disposing : affiliate, : 


> () if paragraph (a) doe not apply to the distributed pep, the 
_ distributed property is deemed to have been disposed of at that 
_ time by the disposing affiliate to the taxpayer for proceeds of dis- 
position equal to the disttibuled Prpedy® 8 = market value at 
that time; 


CN 


(©) the disributed pee oS dau to have ee nue at 
that time, by the taxpayer at a cost equal to the amount deter- 
mined under paragraph (a) or (b) to be the disposing affiliate’s 
_ proceeds of disposition of the distributed property; : 
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(d) if the taxpayer disposed of shares of the 
_ disposing affiliate on a liquidation and 


ing affiliate (each such share being rn 


capital stock of 


of the dispo 


where — _ oo 
A. is the total of all amounts each of which is the cost to the 
taxpayer of a distributed property, as determined under para- 
_ graph (c), and eo 
B__ is the total of all amounts each of which is an amount owing 
(other than an unpaid dividend) by, or 


r an obligation of, the 
disposing affiliate that was assumed or cancelled by the tax- _ 

_ payer because of the liquidation and dissolution or the re- 
demption, acquisition or cancellation; : 


(ec) if the taxpayer received the distributed property as a dividend 

or a reduction of paid-up capital, the amount of the dividend paid _ 
by the disposing affiliate or the amount of the reduction of the 
paid-up capital of the disposing affiliate, as the case may be, is 
deemed to be the amount determined by the formula 


C-D 
where : 
Cis the total of all amounts each of which is the cost to the 
taxpayer of a distributed property, as determined under para- 
graph (c), and- D he . 


D_ is the total of all amounts each of which is an amount owing 
(other than an unpaid dividend) by, or an obligation of, the 
disposing affiliate that was assumed or cancelled by the tax- 
payer because of the payment of the dividend or the reductio 
of paid-up capital; and 5 


(f) if the distributed property was received on a liquidation and 
dissolution of the disposing affiliate that is a qualifying liquida- 
tion and dissolution of the disposing affiliate, any loss of the tax- 
payer in respect of the disposition of a disposed share is deemed 
to be nil. : 


(ii) s. 88 is to be read without reference to subsec. 88(3.2), as enacted. 


Technical Notes: Subsection 88(3) provides certain rules that apply on the dissolu- 
tion of a controlled foreign affiliate of a taxpayer where the affiliate distributes 
shares of another foreign affiliate of the taxpayer to the taxpayer. Subsection 88(3) 
deals with the consequences to the dissolving affiliate and the taxpayer of the distri- 
bution and acquisition of the shares of the other affiliate and the consequences of the 
disposition of the shares of the dissolving affiliate by the taxpayer as a result of the 
dissolution. 


Subsection 88(3) is being significantly amended, as follows: 


* To broaden its application to all properties received by the taxpayer on a liquida- 
tion and dissolution of a foreign affiliate of the taxpayer; 


* To allow rollovers of all properties, rather than just shares of another foreign 
affiliate, in the case of a qualifying liquidation and dissolution (QLAD”); 


To limit the automatic, i.e. non-QLAD, rollover of shares of another foreign af- 
filiate to shares that are excluded property; 


* To deny a loss on the disposition of the shares of the dissolving affiliate in the 
case of a QLAD; and 


To provide three special elections that allow taxpayers to choose, in certain cir- 
cumstances, the amount for which distributed property is deemed to be disposed 
of, and acquired for, as follows: 


e 


~— Under a relevant cost base (as defined in subsection 95(4)) election, 
—— Under the suppression election in new subsection 88(3.3), and 
— Under the taxable Canadian property election in new subsection 88(3.5). 


It is also notable that the description of variable B in the definition of “foreign ac- 
crual property income” (“FAPI’”) in subsection 95( 1) is being amended to ensure that 
any gains created under a relevant cost base election made for the purposes of sub- 
section 88(3) are included in FAPI. For more details on this FAPI amendment, refer 
to the commentary under subsection 95(1). : 


Foreign Affiliate Amendments — Overview. . . 


This legislative package represents the Department of Finance’s final tranche of revi- 
sions to the 2004 Proposals. As such, it is notable that the following provisions that 
were introduced as part of the 2004 Proposals are being abandoned: 


¢ The concept of a special foreign affiliate paid-up capital or “FPUC” (previously — 
proposed in paragraph 88(3)(e) and refined in subsequent comfort letters); 
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the payment in question is not a dividend under the releyant foreign corporati 
law governing the foreign affiliate and is a reduction or a return to the taxpa: 
of the shares’ portion of the paid-up capital in respect of the particular clas 
shares under that law, and — POO ee 4 
mount of the payment in question does not exceed the taxpay: rata 
tion (based on the proportion that the number of shares of the particular class 
_ of shares held by the taxpayer is of the total number of outstanding shares of th 
particular class) of the amount of money that had been received by the forei 
filiate on the issuance of shares of the particular class or received by another 
oreign affiliate of the taxpayer on the issuance of shares of the capital stock of — 
_ that other foreign affiliate that were exchanged for shares of the particular clas 


Under the Act as it currently reads, the payment in question would be treated as a 
return of the paid-up capital of the shares of the particular class held by the taxpayer 
and would be deducted, under paragraph 53(2)(b), in computing the adjusted cost — 
base to the taxpayer of the shares. No amount would, under the Act as it currently _ 
reads, be included in the income of the taxpayer in respect of the payment except — 
amounts that may be required to be included in the taxpayer’s income because of a _ 
gain that could arise, under subsection 40(3), in respect of the payment if the amount : 
of the payment exceeded the taxpayer’ s adjusted cost base of those shares held by the — 


taxpayer. 
The proposed subsection 88(3) of the Act that was included in the February 27, 2004 
draft technical amendments was not intended to change the tax outcome described __ 
above in respect of the payment made as a return of the paid-up capital of the shares 
of the foreign affiliate described above. Although our Branch is studying further revi- 
sions to that proposed subsection 88(3), it is not intended that any such revisions that 
we would recommend to the Minister of Finance would change that tax outcome mm 
respect of such a payment. I can also confirm that the operation of that proposed — 
subsection 88(3) is not intended to be dependent upon the source of the funds used 
by the foreign affiliate of the taxpayer to make such a payment to the taxpayer. 
I trust that the foregoing provides the clarifications sought. 
Yours sincerely, j 

Brian Eraewein, Director, Tax Legislation Division, Tax Policy Branch _ 
Letter from Dept. of Finance, Jan. 19, 2005: 
Dear [xxx]: . 
Subject: Subsection 88(3) of the Income Tax Act 


Thank you for your letter dated July 30, 2004 in connection with proposed subsec 
88(3) of the Income Tax Act (the “Act’”’), as contained in the draft technic 


the taxpayer. According to your letter, that distribution is in respect of amounts in- 
cluded in the shares’ portion of the paid-up capital (determined under the relevant — 
foreign corporation law) in respect of the class of shares of the capital stock of the — 
foreign affiliate to which the shares belong. ’ 7 oe 


Your concern is that the portion of a distribution that is not treated by proposed sub- 
section 88(3) as a reduction to the adjusted cost base to the taxpayer of the shares 
would be treated by that proposed subsection as income from property (other than 
dividends) from the shares. You request that that proposed subsection 88(3) be re- 
vised so as to treat the amount of that distribution made to the taxpayer in respect of 
the shares, to the extent that the amount exceeds the total of the amounts. f the re-_ 
ductions in respect of the distribution to the adjusted cost base to the taxpayer of the — 
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{An identical letter, also ted Aug, 16, 2005; is addressed to Sandra Jack of Felesky 
Flynn LLP — ed]. . 


Letter from Dept. ot Finance, peal: 12, 2006: 
Mr. R. Ian Crosbie, Dyes Ward ca & Vineb ig LLP, 
Dear Mr. Crosbie: 7 : 


I am writing in response to your letters dated Decabe 12, 2005 and Sania 3 
2006 with respect to proposed subsection 88(3) and paragraph 95(2)(e.1) of the fi 


come Tax Act (the “Act’) as contained in the foreign affiliate proposals announced _ 
on February 27, 2004 by the Minister of Finance. You have requested confirmation a 


of certain possible modifications to proposed subsection 88(3) and paragrap! 
95(2)(e.1) and certain other identified related provisions of the Act that would app! 


to a liquidation and dissolution, after February 27, 2004, - a foreign affiliate of a : 


taxpayer resident in Canada. 
Subsection 88(3) of the Act 


As noted in your correspondence, existing subsection 88(3) of the Act provides that, 
where a property of a controlled foreign affiliate of a taxpayer resident in Canada that — 


is a share of the capital stock of another foreign affiliate of the taxpayer is disposed — 


of to the taxpayer on the dissolution of the controlled foreign affiliate (the “disposing 


foreign affiliate”), the disposing foreign affiliate’s proceeds of disposition of the 


share are deemed to equal its adjusted cost base to the disposing foreign affiliate 
immediately before the dissolution (or such greater amount as the taxpayer claims 


not exceeding the fair market value of the share). The taxpayer’s cost of the share is 
deemed to equal the disposing foreign affiliate’s proceeds of disposition in respect of 
the share. In accordance with the results determined under section 69 of the Act, each 
other type of property of the disposing foreign affiliate that is disposed of by the 
disposing foreign affiliate to the taxpayer on the dissolution is treated as having been 
disposed of by the disposing foreign affiliate for proceeds, and to have been acquired 
by the taxpayer at a cost, equal to that property’s fair market value. Existing subsec- 
tion 88(3) also provides that the taxpayer’s proceeds from the disposition of shares 
held by the taxpayer in the capital stock of the disposing foreign affiliate are deemed 
to equal the amount (if any) by which the total cost to the taxpayer of all the property 
disposed of to the taxpayer by the disposing foreign affiliate on the dissolution ex- 
ceeds the total amount of debts and other obligations of the disposing foreign affiliate 
(other than dividends payable to the taxpayer or non-arm’s length persons) that are 
assumed or cancelled by the taxpayer on the dissolution. 


In your correspondence, you asked for confirmation of our intention to recommend 
that proposed subsection 88(3) be revised to provide an additional and distinct rule in 
circumstances where a foreign affiliate (the “disposing foreign affiliate”) of a tax- 
payer resident in Canada distributes, in the course of its liquidation and dissolution, 
property to the taxpayer in respect of shares of the capital stock of the disposing 
foreign affiliate held by the taxpayer. Under such a revision, the taxpayer would be 
able to elect to treat the amount of the disposing foreign affiliate’s proceeds of distri- 
bution for each property of the disposing foreign affiliate (not only excluded pro- 
perty) that is distributed by it to the taxpayer in such circumstances as being such a 
particular amount that would result in no gain or loss of the disposing foreign affili- 
ate in respect of the distributed property, or to be such an amount (not exceeding the 
distributed property’s fair market value) that would result in a gain of the disposing 
foreign affiliate in respect of the distributed property. That particular amount would 
also be treated as the amount of the taxpayer’s cost for that distributed property. 


From a tax policy viewpoint, such an additional and distinct rule in subsection 88(3) 
would be supportable provided that the disposing foreign affiliate is wholly-owned or 
substantially wholly-owned by the taxpayer. It could, in those circumstances, be con- 
sidered that no substantial change in the ultimate economic interests in the distributed 
property of the disposing foreign affiliate would occur by reason of the liquidation 
and dissolution of the disposing foreign affiliate. We note that subsection 88(1) re- 
quires ownership of not less than 90% of the shares of each class and, all things 
being equal, we would propose to apply the same threshold in the context of subsec- 
tion 88(3). Based, however, on discussions with representatives of the tax community 
on this point, we are prepared to adopt a different test in connection with subsection 
88(3) to determine whether the taxpayer meets the equity ownership threshold in the 
disposing foreign affiliate to qualify for such an additional and distinct rule in that 
subsection. The test would require the taxpayer to hold shares of the capital stock of 
the disposing foreign affiliate such that, in total, the taxpayer has at least 90% of the 
voting rights at a general meeting of the disposing foreign affiliate in all circum- 
stances (immediately before the commencement of the liquidation and dissolution of 
the disposing foreign affiliate) and such that the fair market value of all properties 
distributed to the taxpayer, in respect of shares of the capital stock of the disposing 
foreign affiliate, by the disposing foreign affiliate in the course of the liquidation and 
dissolution is equal to at least 90% of the total fair market value of all properties 
distributed to all shareholders of the disposing foreign affiliate, in respect of shares of 


the capital stock of the disposing foreign affiliate, by the disposing foreign affiliate in 


the course of the liquidation and dissolution. 


Although the technical details of the possible modifications to that proposed subsec- 
tion 88(3) and to the related provisions of the Act are still being finalized, we can 
confirm, in general terms, our intention to recommend that modifications be made to 
that proposal and to the other relevant provisions of the Act. Those recommended 
modifications would treat a liquidation and dissolution of a foreign affiliate of a tax- 
payer resident in Canada as a qualifying liquidation and dissolution of that foreign 


affiliate of the taxpayer if the taxpayer meets the required equity ownership threshold 


in the foreign affiliate. In general terms, the recommended modifications would also 
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_ any, by which the cost to the taxpayer of the distributed property exceed: the 
total of all of the following amounts: 


10. 


sition of the distributed property would be included in computing the fore 


: the foreign affiliate’s proceeds of disposition of that property; : 
the amount of the distribution made by the foreign affiliate to the toxpaye 


respect of the taxpayer would be determined by reference to the 


the amounts required to be determined under that proposed S tion | 
the related provisions of the Act would be determined in Canadian dots 
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oreign affiliate would be deemed to have disiosedl of each f 
is buted property that is distributed, in the course of th 


the taxpayer in  Fespect of the distributed pro} 
| below as. the “relevant cost amount” oe : 
: to the ‘greater of 


relevant cost amount” of the dianbined oroperty Ho he fe 
espect of the taxpayer (being essentially the amount that would genera 
2 in no gain or loss to the foreign affiliate in respect of the faype 
spect of the disposition of the distributed property), and ; 


where the foreign affiliate is a controlled foreign affiliate that pe 
‘the amount elected by that taxpayer (not ee the fi market value 
; - particular distributed property); 


y income or taxable capital gain of the foreign affiliate ae from the dis 


affiliate’ s foreign accrual property income in respect of the taxpayer, | 
the taxpayer’s cost of the distributed property would be deemed to be “—— 


respect of the distributed property would be deemed to be equal to the amount, 


+ the portion of an amount owing by or of an obligation of the foe en affilia 
- (other than dividends payable to the taxpayer or non-arm’s length persons) 
that was assumed or cancelled by the taxpayer because of that distribution of 
the distributed property, and ~ F 


* the cost to the foreign affiliate of a property that was nosed by the foreign 
affiliate from the taxpayer as consideration for that distribution by the for. 
eign affiliate of the distributed property; 


the portion of the amount of the distribution made by the oe affiliate to 
taxpayer in respect of the distributed property that relates to a particular share 
the capital stock of the foreign affiliate would not be treated as proceeds of di 
position of the foreign affiliate of the distributed property and would be tree 
as 


© areturn of the paid-up capital in respect of the ole shana in respect of 
the taxpayer to the extent of the “foreign paid-up capital” in seepee of th 
particular share in respect of the taxpayer, and 


* a dividend paid by the foreign affiliate to the taxpayer resident i in Canada i in 
respect of the particular share to the extent that that portion of the amount of 
the distribution is not treated as a return of the paid-up pec ie in — of 
the particular share in respect of the taxpayer; 


any loss of the taxpayer resident in Canada from the disposition of a parti 
share of the foreign affiliate that was redeemed, acquired or cancelled by th 
foreign affiliate in the course of the liquidation and the aaa ge would, be 
deemed to be nil; 


generally, the foreign paid-up capital of a particular share of the capital sak 
the foreign affiliate of the taxpayer resident in Canada in respect of the taxpay: 
would be the particular share’s portion of the foreign paid-up capital of the lass 
of shares of the foreign affiliate’s capital stock to which the partic 

belongs; | 


stock of the foreign affiliate of the taxpayer resident in Canada would! 
amounts contributed by the foreign affiliate’s shareholders to the foreig 

in respect of the shares of the class to which the particular share belon: 
vided that those shareholder contributions were in Ae os of shares issued 
held by those shareholders, 


however, i in computing the foreign paid capital ofa os class ‘ 
of the capital stock of the foreign affiliate of the taxpayer resident in Cz 
respect of the taxpayer, where property other than money is contributed to 
foreign affiliate in respect of shares of the particular class of shares of the for 
affiliate, the amount added in respect of that contribution of property 

eign paid-up capital of the particular class of shares of the forei 


eign affiliate of that contributed property, except that, where the con 

perty is shares of the capital stock of another foreign affiliate of | 
amount added would be limited to the foreign paid-up capital i in 
shares of the other foreign affiliate of the taxpayer in respect o. the 


cause those amounts are relevant for Canadian tax purposes. 
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return of the . value i in Beepet of a share would not 


( Act. This concern arises because the par value in respect ofa 
holders of the eee shares was eG. a, the CFA as © 


amendments that, if acted upon, may address ‘the concerns wes ee the 
modified rules, the oe would be required to determine the foreign paid-up capi- 

1 ffiliate of | a taxpayer resident in Canada. The 
foreign paid-up capital of a particu: share would be determined by dividing the _ 
foreign paid-up capital of the class by the number of issued and outstanding shares of 
the class i total foreign paid-up capital of the foreign affiliate would be equal to 
the total reign paid-up capital for all classes of shares of the foreign affiliate. 


‘As well, the modifications will provide rules for the purposes of determining the 
foreign paid-up capital of a class of shares of a foreign < affiliate of a taxpayer. The © 
foreign paid-up capital of a class of shares of the foreign affiliate will, for example, 
be reduced by the amount of ‘distributions made by the foreign affiliate as considera- 
tion for a return of the paid-up capital i in espe hare of the class. AS well, Tules . 
are to be provide 1 for the purpos . 


: y aut : 
belong would be detirained as Tencue. There would be added the ae of a 
amounts received, before the particular time, by CFA on the issuance of ordinary 
shares or as a contribution of capital i in respect of the ordinary shares from holders of 
the ordinary shares, There would be deducted the total of all amounts paid, before the 
particular time, by CFA to the holders of ordinary shares as a return of the foreign 
ital in respect of those ordinary shares. The foreign paid-up capital, at any 
ie, of a particular ordinary share would be determined by dividing the 
foreign paid-up capital, at that time, of the class to which the - particular ordinary 
share belongs by the number, at that time, of issued and outstanding ordinary : ve 
of that class; : 


It will be secommended aa de shore ge scoid modifications would apply fo dis- 
tributions made after February 27, 2004. However, if the taxpayer makes an election 
that applies in respect of all of its foreign affiliates, there would be a transitional — 
version of new subsection 88(3). that would include a provision that would generally 
determine the paid-up capital of a class of shares of a foreign affiliate of the taxpayer _ 
and of a ‘share of that class by reference to the amounts added under the relevant 
foreign corporate Jaw to the ‘paid-up capital or the panied _ in oe of 
the = of a ~~ yy J Z 


gn p p capital in respect of th share is 
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f 


arious surplus pots if ihe foreign affiliate , determined i in respect of the taxpaye 
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“Brian Emewein, Diecion Tax Legislation Division, Tax Policy ranch 


[Note that the references to “foreign | pad up oe will no oo be relevant oe 
the Aug. 19/11 draft of 883) - a ed) Lo 


Letter from Dept. of Finance, April 1, 2008: . 

M andra Jack, Mr. John Burghardt, and Mr, Brett Anderson - 

: : ) - 4 LL lgary, — 

g in response to your le , propos , FoF he y Flynn P, Calgary AB. 

Act (the oO as s contained i int Sion Ds nn ne . Dear Ms. Jack, Mr. ‘Burghardt and Mr. ; < yy 
4 Iam writing in response to your. letter of December 13, 2007 concerning ‘subsection 

88(3) of the Income Tax Act (Act). In your letter you have asked for confirmation of 

the Department's intention to recommend to the Minister of Finance certain amend- 


ments as descri ed i in letters dated August 16, 2005 and ¢ . ri 12, 2006 from Mr. 
Brian Emewein 


‘AS you know, it was stated i in the 2007 Budget documents, and confirmed in the 
corporation law, that capital contribu i 7 dget, that previously released proposals (the “2004 FA proposals”) in respect 
Pursuant to Paragraph a0 of the Act, le taxpay ra adj . of the taxation of i income from foreign affiliates would be reviewed and evaluated in _ 
1 view of the international tax measures announced in the 2007 Budget. Certain of — 
these 2004 FA proposals, as modified to take into account some of the 2007 Budget — 


Yi 


mea res, were eect yo Bill C-28 that Hos Royal Assent on December 14, 


‘ nderson: 


rn the conteibured surplus to the 
holders of its. he ae You maintain that, mde that eae corporate ay 
CE 


t ‘the contribution of capital 
referred to above. CFA must then pass a resolution to make a pro rata reduction of 
the par value of all its ordinary shares (including the bonus shares) ne — of oe : Minister of Finance that -any ane: ie to the pout modifications to subsec- 

would equal the amount of that contribution of capital. — | tea 88(3) of the Act (including any recommended modifications as described in the — 
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letters referred to above) incorporated appropriate transitional provisions to ensure — 


that the changes did not impair any beneficial effect of those ei modifications 


for the period before the conclusion of the review. 


While I cannot offer any assurance that either the Minister of Pines or Paitiaimen 


will agree with our recommendations, I hous that se statement of our intentions is” e 


helpful to you. 
Thank you for writing. 
Yours sincerely, < 
Gerard Lalonde, Director, Pax Legislation Divicios: Tax Policy. Branch 
Letter from Dept. of Finance, March 19, 2009: 
[xxx], Vice-President Tax, [xxx], Oakville, ON 
Dear [xxx]: 


lam writing in response to your letter of Hebriary ey 2009 concerning subsection 


88(3) of the Income Tax Act (Act). 
August 16, 2005 and April 12, 2006 letters 


Firstly, in your letter you have asked for confirmation of the Department’s intention 
to recommend to the Minister of Finance certain amendments to subsection 88(3) of 
the Act (the “88(3) Modifications”) as described in letters dated August 16, 2005 and 
April 12, 2006 (the “Earlier Letters”) from Mr. Brian Ernewein. 


As you know, it was stated in the 2007 Budget documents, and confirmed in the 
2008 Budget documents, that previously released proposals (the “2004 FA propos- 
als”) in respect of the taxation of income from foreign affiliates would be reviewed 


and evaluated in view of the international tax measures announced in the 2007. 


Budget. Certain of these 2004 FA proposals, as modified to take into account some 
of the 2007 Budget measures, were enacted by Bill C-28 that received Royal Assent 
on December 14, 2007. Certain other portions of these 2004 FA proposals were en- 
acted by the Budget Implementation Act, 2009, which received Royal Assent on 
March 12, 2009. Furthermore, in the 2009 Budget documents, it was stated that the 
Government will consider the recommendations of the Advisory Panel on Canada’s 


System of International Taxation that relate to foreign affiliates before proceeding | 


with the remaining 2004 FA Proposals, as modified to take into account consulta- 
tions and deliberations since their release. 


The review, evaluation and consideration referred to in the 2007, 2008 and 2009 
Budget documents is still in progress in respect of the remaining 2004 FA proposals. 
Accordingly, it is possible that further changes may be made in this area of the tax 
law. However, we would in that event recommend to the Minister of Finance that any 
further changes to the 88(3) Modifications incorporate appropriate transitional provi- 
sions to ensure that the changes do not impair any beneficial effect of those modifica- 
tions for the period up to any announcement of revisions to those modifications. 


“Relevant cost amount” 


Secondly, in your letter you have asked for clarification of the intended meaning of 
the expression “relevant cost amount’ as used in the Earlier Letters. As you have 
noted, the recommendations to the Minister of Finance set out in those letters include 
a recommendation to amend the Act such that a taxpayer resident in Canada (a “Ca- 
nadian taxpayer’) may elect in respect of a qualifying liquidation and dissolution of a 
foreign affiliate of the Canadian taxpayer (an “Elected QLAD”) that the foreign affil- 
iate be considered to have disposed of each of its properties for proceeds equal to the 
greater of the “relevant cost amount” to the foreign affiliate of each such property 
and such amount chosen by the Canadian taxpayer, in a further election, not exceed- 
ing the fair market value of the property. In those letters, the relevant cost amount is 
described as being “essentially the amount that would generally result in no gain or 
loss to the foreign affiliate in respect of the Canadian taxpayer in respect of the distri- 
bution of the distributed property”. 

In the example set out in your letter, at the time of an Elected QLAD, the foreign 
affiliate owns non-depreciable capital property that is non-treaty-protected taxable 
Canadian property (“TCP”), having an adjusted cost base of $10 and a fair market 
value of $100. In your example, you assume that the $90 of appreciation (pre-acqui- 
sition gain) occurred at a time when no person or partnership that held the property 
was a “specified person or partnership” in respect of the Canadian taxpayer (within 
the meaning of that term in subsection 95(1) of the Act). Thus, you argue that, for the 
purposes of the foreign accrual property income (“FAPY’) rules in the Act, the for- 
eign affiliate’s proceeds of disposition of the property could be $100, without trigger- 
ing a capital gain under paragraph 95(2)(f) of the Act, because that paragraph, in 
conjunction with paragraph 95(2)(f.1), would exclude the pre-acquisition gain from 
the computation of the capital gain. You therefore suggest that, in this context, the 
relevant cost amount as described in the Earlier Letters would be $100. 


On the other hand, for the purposes of determining the foreign affiliate’s taxable 
income earned in Canada under subsection 115(1) of the Act, under your example, 
you conclude that the foreign affiliate will realize a capital gain to the extent that the 
foreign affiliate’s proceeds of disposition of the property exceed $10. You therefore 


suggest that, in this context, the relevant cost amount as described in the Earlier Let- 


ters would be $10. 


In light of these conflicting results, you have asked us to provide clarification as to 
the determination of the relevant cost amount of non-depreciable capital property that 
is non-treaty-protected TCP. 


Let us first offer some general clarifying comments as to our intentions with respect 
to the concept of “relevant cost amount’. This concept is meant to be tied directly to 
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ign cope is sp oan hae TCP and a is relevant from both. a FAP 
section 115 perspective, it is important that the proceeds o disposition of pro- 
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jose proceeds will also be the cost to the Canadian taxpayer of that p 
perty going forward. It is also possible that certain Canadian taxpayers, in thes 
cumstances, may wish their affiliates to realize gains for section 115 purposes, 
rely on the carve-out rule to reduce or eliminate their FAP] inclusion. 


On the basis of the foregoing, we are prepared to recommend to the Minister of | 
nance that, in the context of an Elected QLAD under the 88(3) Modifications, th 
Canadian taxpayer and the foreign affiliate be entitled to jointly elect that the re) 
vant cost amount of a property that is non-treaty-protected TCP be the amount tha 
causes no gain or loss in the computation of the affiliate’s taxable income earned in 
Canada under section 115. This would mean that if, in your example, that election 
were made, the foreign affiliate’s proceeds of disposition would be $10 such that the 
affiliate would have no gain for section 115 purposes. Furthermore, if that election 
were made, a similar result would obtain for FAPI purposes as paragraph 95(2)(f) : 
would pr ‘oduce no gain, without the need to rely on the carve-out rule in para 

95(2)(f. 1), and thus the Canadian taxpayer would have no FAPI inclusion. As a : 
sult, under the 88(3) Modifications, the Canadian taxpayer’s cost of the ihe 
would be $10 for its future income tax determinations made under the Act 


While I cannot offer any assurance that either the Minister of Finance or Parliament 5 
will agree with our recommendations, I hope that this statement of our ‘intentions is_ 
helpful to you. As stated above, it should also be kept in mind that if the 88(3) Modi 
fications are further revised, it is possible that the recommendation herein may onl 
apply for the period up to any announcement of any such revisions. 


Thank you for writing. 
Yours sincerely, 


Gerard Lalonde, Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 93(4) — capital loss se 95(1)‘foreign accrual property income”B — 
Gains under 88(3)(a) due to 88(3.3) election included in FAPI; 95(2)(f) — Determina- 
tion of certain components of ae accrual property income; 95(2)(f.6)(i) — No 
FAPI rollover where 88(3) applies; 257 — Formula amounts cannot calculate to less 
than zero. 


History: Subpara. 88(3)(b)(iii) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
66(19), to add “otherwise than as or on account of a dividend owing by the disposing 
affiliate to the taxpayer or to a person with whom the taxpayer was not dealing at arm’s 
length,” applicable to dissolutions occurring after July 13, 1990. 


Regulations: 5907(2.01) (FAPI — determining earnings derived from disposition). 
Proposed Addition — 88(3.1)-(3.5) nue ae 


(3.1) Qualifying liquidation and dissolution — For the pure 
poses of subsections (3), (3.3) and (3.5), a “qualifying liquidation © 
and dissolution” of a foreign affiliate (referred to in this subsec- 
tion as the “disposing affiliate’) of a taxpayer means a liquidation 
and dissolution of the disposing affiliate in respect of which the — 
taxpayer elects in accordance with prescribed rules and © 


(a) the taxpayer owns not less than 90% of the issued an out : 
standing shares of each class of the capital stock of the dispos. | 
ing affiliate throughout the liquidation and dissolution; or 


(b) both ~ 


(i) the percentage determined by the following, for 
erat A Pan or equal to 90%: oS 


A/B 


oe 


where 
A athe, amount, if any, by which 


4 i pspetty that is distributed by ae disput S 

ate to the taxpayer in the course of the eee tion 

and dissolution in respect of shares of th apie Le 
stock of the disposing affiliate 
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(B) the. total 1 of all amo nts eacl of w he is an 

- amount owing (other than an unpaid dividend) by, or 
an obligation of, the disposing affiliate that was a; 

sumed or cance ed by the taxpayer in consideratio 


ing affiliate | in the 
_ course of the liquidation and dissol tion i in respect of 
pe oa. ae 


(other 8 an Fispai dividend) by, 
: f, the disposing affiliate that was as 
cued or cancelled ya shareholder of the Aisposing . 
affiliate i in consi : 


- would, if an annual general meeting of the shareholders of © 
i pps affiliate were held at that time, entitle it to 


2 QLAD will exi whee the sceyer oe Ss (uruait to aie piesciied in new 
section 5911 of th Regulations) to bas pa ay apply, and one of two tests is 
met, being either 


the taxpayer owns at least 90% of the shares of the affiliate thoughout the liqui- 
dation and dissolution, OF 


© the taxpayer, during the course 2 of ae Hee ee pet Cacbacen, 1 receives ‘at . 
_ Teast 90% of the net assets of the affiliate and fee at least 90% of the eee 
power in the affiliate’s shares. 


Related Provisions: ‘131. Heyes: 140 12)(g)(i)(A), BASHA, 
403. 4\(bYVAND, 403. S)(c) (iii) ILAD excluded: from mppresoanidorss rules. 


Regulations: 5911( 1) (prescribed rules for election). 


@B. 2) Net distribution amount - For the purposes oe ‘the 
ph (3)(d),“net distribution ammount. in- 


amen of A in ‘paragrap 
of a distribution of distributed Sag! means 
termined ae the formula - 


hei: - 
A ‘is the ce 


B is the otal of all amounts ey of which i is = amount owing ? 


(other than an unpaid dividend) by, or an obligati mn 
_ posing affiliate that was assumed or cancelled by 
_in consideration for the distribution of the distributed property: 


Technical Notes: New subsection 3803. 2) defines the term “net distribution 
amount” in respect of a distributed property for the purposes of determining, under 


new paragraph 88(3)(d), the proceeds of disposition to a taxpayer of the shares of a 
foreign affiliate of the taxpayer that is liquidated and dissolved. ‘The net distribution 


amount of a distributed property is the cost amount of that property to the taxpayer 
assumed by the taxpayer in consideration for that Property. - 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
(3.3) Suppression election For the purposes of paragraph 


(3)(a), if the liquidation and dissolution is a qualifying liquidation — 
and dissolution of the disposing affiliate and the taxpayer would, 


/ as the taxpayer holds iicres of that capital foe es - 


S. 88(3.4)(b) 


in the absence ‘of this subsection and, for greater certainty, after 

taking into account any election under subsectio: )3(1), realize a 

‘api ; section (3.4) 

as the ‘ ‘capital gain amount”) from the disposition of a disposed - 
share, the taxpayer may elect, in accordance with prescribed rules, 
that distributed property that was, immediately before the disposi- 
tion, capital property of the disposing affiliate be deemed to have 
been disposed of by the disposing affiliate to the taxpayer for pro- 

ceeds of disposition equal to the amount claimed (referred to in 

subsection G. 2 as oy “elaimed « amoun a Bs oe bike ne in the 

election. , 


Technical Notes: New subsections abe ays ai B. A) ate a taxpayer to elect, in 
: dance with rules prescribed in. section 5911 of the Regulations, ‘to reduce dsc. 
t for which a distributed property is considered disposed of 
under paragraph 88(3)(a) where the distributed property is capital property of a for- 
eign affiliate that is the subject of a QLAD. This reduced amount is then deemed 
under paragraph 88(3)(c) to be the taxpayer’ s cost of the property which in turn, by 
virtue of the interaction between the deseri tion of A in subsection 88(3.2) with para- 
graph 88(3)(d), affects the taxpayer’ s proceeds of disposition of the dissolving affili- : 
’s shares. The purpose of this election is to allow taxpayers to reduce the capital _ 
gai would otherwise arise on a di ion of the dissolving affiliate’s shares. 
As such, the ability to suppress the disposition proceeds of distributed property is 
y availab the extent the eae is able to avoid such a gain YY per ee 
A)(b)).. : oe. . 
In order to avoid: ently with the nies for coruane 8 rplus i in abe context of a — 
subsection 88(3) liquidation and dissolution, this suppression mule is “turned off” by 
virtue of a special * ‘reading rule” in clause 5907(9)(b)G)(A) of the Regulations. This 
special reading is necessary because of the interaction of the suppression rule with 
the dividend election under Subsection 93). 


For example, if the taxpayer's gain otherwise deorsined (ie, ee any albsection 
931) election or a suppression election) in respect of the disposition of a wholly- 
owned dissolving ; affiliate’ Ss shares i is $1,000 and the exempt surplus of the affiliate as_ 
otherwise determined is $700, the taxpayer would, in the absence of the suppression 
election but after the subsection 93(1) election, realize a capital gain in respect of the 

: shares of $300. If the taxpayer then elects under subsection 
: proceeds of disposition of Property A from $1,500 to $1,200, 
that $300 reduction would otherwise create a loss for surplus purposes and that loss 
could reduce the amount of exempt surplus available for the subsection 93(1) elec- 
tion to $400. Thus the gain, even after the $300 suppression, would still be $300. ‘The 
special reading rule in clause 5907(9)(b)(i)(A) avoids this circularity by i ignoring the 
suppression consequences and maintaining exempt —_— at oes - allows the 
gain, in this: example, to be totally eliminated. 7 


yy 


This suppression rule is also “turned off” for the purposes of determining the allowa- 
ble capital losses of a foreign affiliate in respect of non-excluded property, under 
paragraph (a) of the description of E in the “foreign accrual property income” 
CFAPY ) definition in subsection 95(1), in order to prevent Payers from using this 
election to create FAPI losses. : 

Related Provisions: 883.4 \— Condition: for elections 95 ara accrual pro- 
perty. income”E(a) — Property. ‘subject to election excluded from PAPI, 25/7 — 
Formula cannot calculate to less than zero. , 


Regulations: a1 UG) oe 


for subsec. (3.3) election an eiecion 
under subsection CG. 3) in respect of distributed property disposed 
of in the course of ne pois epto ta ae aaah is not valid 
unless — : - 


- (a) the Sad amo ah respect of each orhnted property 

does not exceed the amount that would, in the absence of sub- 
_ section (3.3), be determined under pera Pls (3)(a) in respect 
_ of the distributed property; and 


__(b) the amount determined by the foniewine formula does not 
exceed the total of all amounts each of which is the capital 
- ane amount in othe a a Ass share: 


oe rules for election), 


where 


a is the foul of Fall amourits oo would in the weehee of sub- 

section (3.3), be determined under paragraph (3)(a) to be 

the proceeds of disposition of a distributed property in re- 

_ spect of which an election under subsection 3. 3) iS made 

__ by the taxpayer, and 

B is ‘the total of all amounts each of Tduch is the claimed 

amount in respect of a a lobes referred to in the 
description of A. : 
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Technical Notes: Ss @ under 88(3. e 


G. 5) Taxable Canadian property — - For th pr 
graph (3)(a), the distributed property i 


ate to the tax ayer fo proc 
disposition equal to the adjusted cost base 
perty to the disposing affiliate immedi ely fe the time of its 
disposition, if — 


(a) the liquidation and dissolutian ee a qualifying iguidation 
and dissolution of the disposing affiliate; 


(b) the distributed property is, at the time of its disposition: : 
taxable Canadian property (other than treaty-protected pro- 


perty) of the disposing affiliate that is a share of the capital 
stock of a corporation resident in Canada; and 


() the taxpayer and the disposing affiliate have jointly elected 


in accordance with prescribed rules. — 


Technical Notes: New subsection 88(3.5) allows a taxpayer and a foreign affiliate 
of the taxpayer to jointly elect, in accordance with rules prescribed in section 5911 of 


the Regulations, to use adjusted cost base (“ACB”), rather than relevant cost base 


(RCB”), as the amount for which distributed property is considered disposed of 


under paragraph 88(3)(a) in the context of a QLAD where the distributed property is - 


non-treaty-protected taxable Canadian property of the affiliate that is shares of a Ca- 


nadian-resident corporation. Such an election might be desirable where, for example, 


the RCB of the property is higher than its ACB and section 115 would otherwise 
cause the affiliate to incur Canadian income tax on the disposition. 


The amendments to subsection 88(3), and new subsections 88(3.1) to (3.5), apply in 
respect of liquidations and dissolutions that begin after February 27, 2004. However, 
taxpayers may elect to have different rules apply up to August 19, 2011. 


Application: The August 19, 2011 draft legislation (foreign affiliates), s. 11, will 
add subsecs. 88(3.1) to (3.5), applicable in respect of liquidations and dissolutions of 
foreign affiliates of a taxpayer that begin after February 27, 2004; however, if the 
taxpayer elects in writing under this subsection in respect of all of its foreign affili- 
ates and files the election with the Minister of National Revenue on or before the day 
that is the later of the taxpayer’s filing-due date for the taxpayer’s taxation year that 
includes the day of Royal Assent to this legislation and the day that is one year after 
that day, 


(a) subsec. 88(3) also applies to property received by the taxpayer after February 
27, 2004 and before August 19, 2011 on a redemption, acquisition or cancella- 
tion of shares of the capital stock of, on a payment of a dividend by, or on a 
reduction of the paid-up capital of, a foreign affiliate of the taxpayer; and 


(b) in respect of property described in paragraph (a) and property received by the 
taxpayer on a liquidation and dissolution of a foreign affiliate of the taxpayer 
that began after February 27, 2004 and before August 19, 2011, 


(i) subsec. 88(3) is to be read as follows: 


(3) Notwithstanding subsection 69(5), if at any time a taxpayer re- 
ceives a property (referred to in this subsection as the “distributed pro- 
perty”) from a foreign affiliate (referred to in this subsection as the 
“disposing affiliate”) of the taxpayer, on a liquidation and dissolution 
of the disposing affiliate, on a redemption, acquisition or cancellation 
of shares of the capital stock of the disposing affiliate, on a payment 
of a dividend by the disposing affiliate, or on a reduction of the paid- 
up capital of the disposing affiliate, 


(a) subject to subsections (3.3) and (3.5), the distributed property 
is deemed to have been disposed of at that time by the disposing 
affiliate to the taxpayer for proceeds of disposition equal to the 
relevant cost base (within the meaning assigned by subsection 
95(4)) to the disposing affiliate of the distributed property in re- 
spect of the taxpayer, immediately before that time, if the distrib- 
uted property 


(i) was received on a liquidation and dissolution of the dis- 
posing affiliate that is a qualifying liquidation and dissolution 
of the disposing affiliate, or : 


(ii) was a share of the capital stock of snbitier foreign affiliate 
of the taxpayer that was, immediately before that time, ex- 
cluded property (within the meaning assigned by subsection 
95(1)) of the disposing affiliate; 


(b) if paragraph (a) does not apply to the distributed property, the 
distributed property is deemed to have been disposed of at that 
time by the disposing affiliate to the taxpayer for proceeds of dis- 
position equal to the distributed property's fair market waive at 
that time; : 


(c) the distributed property is deemed to have been acquired, at 
that time, by the taxpayer at a cost equal to the amount deter- 
mined under paragraph (a) or (b) to be the disposing affiliate’s 
proceeds of disposition of the distributed property; 


Income Tax Act, Part I, Division B 


saptanl aicnicn or sdacelian ion of sh 
of the disposing affiliate, the taxpayer’ 'S pr 


taxpayer of a distribuied Pp 
gtaph (c), and — : 
Bis the total of all amounts each a ee is an amount owing 
(other than an unpaid dividend) by, or an obligation of, th 
disposing affiliate that was assumed or cancelled by the tax- 
payer because of the liquidation and dissolution « or the ‘Te- 
_ demption, acquisition or cancellation; | 


. ©) if the taxpayer received the distributed property asa dividend 
or a reduction of paid-up capital, the amount of the dividend paid — 
by the disposing affiliate or the amount of the reduction of the 
Oe paid-up capital of the disposing affiliate, as the case may be, 
deemed to be the amount determined by the formula 


o 
. Sere oe 
oo Cis the total of all amounts each of which is the cost to the 
taxpayer of a distributed property, as determined under para- 
~ graph (c), and 
__D is the total of all amounts each of which is an amount owing 
a (other than an unpaid dividend) by, or an obligation of, the 
disposing affiliate that was assumed or cancelled by the tax- _ 
payer because of the payment of the dividend or the — 
of paid-up capital; and ; 
(f) if the distributed property was received on a nehledion i 
dissolution of the disposing affiliate that is a qualifying liquida- 
tion and dissolution of the disposing affiliate, any loss of the tax- 
payer in respect of the disposition of a disposed share is deemed 
to be nil. 7 
(ii) s. 88 is to be read without reference to subsec. 88(3.2), as enacted. 


Regulations: 5911(1) (prescribed rules for 88(3.5)(c)). 


(4) Amalgamation deemed not to be acquisition of con- 
trol — For the purposes of paragraphs (1)(c), (c.2), (d) and (d.2) 
and, for greater certainty, paragraphs (c.3) to (c.8) and (d.3), 


(a) subject to paragraph (c), control of any corporation shall be 
deemed not to have been acquired because of an amalgamation; 


(b) any corporation formed as a result of an amalgamation shall 
be deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; and 


(c) in the case of an amalgamation described in subsection 
87(9), control of a predecessor corporation that was not con- 
trolled by the parent before the amalgamation shall be deemed to 
have been acquired by the parent immediately before the 
amalgamation. 
History: The opening words of subsec. 88(4) amended by 2001, c. 17, subsec. 66(5), 
applicable to windings-up that begin after November 1994, The opening words for- 
merly read: 
(4) For the purposes of paragraphs (1)(c), (d) and (d.2), 


Subsec. 88(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 66(20), applicable 
to windings-up beginning after March 1977. Subsec. 88(4) formerly read: 


(4) In determining, for the purposes of paragraphs (1)(c) and (d), whether control 
of any corporation has been acquired, control shall be deemed not to have been 
acquired by virtue of any amalgamation and any corporation formed as a result 
of any amalgamation shall be deemed to be the same corporation as, and a con- 
tinuation of, each predecessor corporation and, in the case of a merger described 
in subsection 87(9), control of a predecessor corporation that was not controlled 
by the parent prior to such a merger shall be deemed to have been acquired by 
the parent immediately prior to the merger. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived). 

Definitions [s. 88]: “acquired” — 88(1)(c.6), (d.2), 88(4), 256(7)-(9); “acquirer” — 
88(1)(d.2); “adjusted cost base” — 54, 248(1); “allowable business investment loss”, 
“allowable capital loss” — 38, 248(1); “amount” — 248(1); “arm’s length” — 88(1.7), 


554 


Subdivision h — Corporations Resident in Canada 


251(1); “assessment”, “business” — 248(1); “business limit” — 125(2)-(5.1), 248(1); 
“calendar year’ — Interpretation Act 37(1)(a); “Canadian corporation” — 89(1), 
248(1); “Canadian resource property” — 66(15), 248(1); “capital gain” — 39(1)(a), 
248(1); “capital gain amount” — 88(3.3); “capital property” — 54, 248(1); “carrying 
on business” — 253; “cash method” — 28(1), 248(1); “claimed amount” — 88(3.3); 
“class”, “class of shares” — 248(6); “consequence of the death” — 248(8); ‘“con- 
trol” — 88(1)(c.6), (d.2), 88(4), 256(6)—(9); “controlled” — 256(6), (6.1); “controlled 
foreign affiliate” —95(1), 248(1); ‘corporation’ — 248(1), Interpretation Act 35(1); 
“cost amount” — 248(1); “depreciable property” — 13(21), 88(1)(c.7), 248(1); “dis- 
posed share” — 88(3)(d); “disposing affiliate’? — 88(3), (3.1); “disposition”, “divi- 
dend” — 248(1); “distributed property” — 88(3); “eligible amount” —248(31), (41); 
“excluded property” — 95(1); “expenditure year” — 88(1)(e.3); “farm loss” — 11 1(8); 
“farming” — 248(1); “financial institution” — 142.2(1); “filing-due date” — 248(1); 
“fiscal period” — 249(2)(b), 249.1; “foreign affiliate’ — 95(1), 248(1); “foreign re- 
source property” — 66(15), 248(1); “gift year” — 88(1)(e.6); “ineligible property” — 
88(1)(c) [before (iii)]; “initial designation” + 88(1.8); “investment: tax credit” — 
1279), 248(1); “life insurance capital dividend” —83(2.1), 248(1); “limited partner- 
ship loss” — 248(1); “mark-to-market property” — 142.2(1); “Minister” — 248(1); 
“net capital loss” — 111(8), 248(1); “net distribution amount” — 88(3.2); “non-capital 
loss” — 111(8), 248(1); “paid-up capital” — 89(1), 248(1); “parent” — 88(1), (1.1), 
(1.2); “payable” — 84(7), 89(3); “person” — 248(1); “pre-1972 capital surplus on 
hand” — 88(2.1), (2.2); “prescribed”, “property” — 248(1); “qualified expenditure” — 
37.1(5), 88(1.41); “qualifying liquidation and dissolution” — 88(3.1); “relevant cost 
base” — 95(4); “resident in Canada” — 250; “restricted farm loss” — 31, 248(1); “‘se- 
ries of transactions” — 248(10); “share”, “shareholder” — 248(1); “specified class” — 
88(1)(c.8); “specified debt obligation” — 142.2(1); “specified future tax conse- 
quence” — 248(1);. “specified person’ — 88(1)(c.2)(i); . “specified _ property’ — 
88(1)(c.4); “specified shareholder” — 88(1)(c.2)(iii), 248(1); “specified subsidiary cor- 
poration” — 88(1)(c.5); “subsidiary” — 88(1), (1.1), (1.2); “substituted” — 248(5); 
“substitution” — 88(1)(c.3); “tax-free surplus balance” — Reg. 5905(5.5); “tax paya- 
ble” — 248(2); “taxable Canadian corporation” — 89(1), 248(1); “taxable Canadian 
property” — 248(1); “taxable capital gain” — 38, 248(1); “taxable dividend” — 89(1), 
248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer”, “treaty- 
protected property” — 248(1); “trust” — 104(1), 108(1); “writing” — Interpretation 
Act 35(1). 

1.T. Application Rules [s. 88]: 20(1.2). 


Interpretation Bulletins [s. 88]: IT-188R: Sale of accounts receivable; IT-243R4: 
Dividend refund to private corporations; IT-474R2: Amalgamations of Canadian 
corporations. 


88.1 (1) [SIFT wind-up — ] Application — Subsection (2) ap- 
plies to a trust’s distribution of property to a taxpayer if 


(a) the distribution is a SIFT trust wind-up event; 
(b) the trust is 


(i) a SIFT wind-up entity whose only beneficiary, at all times 
at which the trust makes a distribution that is a SIFT trust 
wind-up event, is a taxable Canadian corporation, or 


(ii) a trust whose only beneficiary, at all times at which the 
trust makes a distribution that is a SIFT trust wind-up event, 
is another trust described by subparagraph (i); 


(c) where the trust is a SIFT wind-up entity, the distribution oc- 
curs no more than 60 days after the earlier of 


(i) the first SIFT trust wind-up event of the trust, and 


(ii) the first distribution to the trust that is a SIFT trust wind- 
up event of another trust; and 


(d) if the property is shares of the capital stock of a taxable Ca- 
nadian corporation, 


(i) the property was not acquired by the trust on a distribution 
to which subsection 107(3.1) applies, and 


(ii) the trust elects in writing, filed with the Minister on or 
before the trust’s filing-due date for its taxation year that in- 
cludes the time of the distribution, that this section apply to 
the distribution. 


(2) SIFT trust wind-up event — If this subsection applies to a 
trust’s distribution of property to a taxpayer, subsections 88(1) to 
(1.7), and section 87 and paragraphs 256(7)(a) to (e) as they apply 
for the purposes of those subsections, apply, with any modifications 
that the circumstances require, as if 


(a) the trust were a taxable Canadian corporation (in this subsec- 
tion referred to as the “subsidiary”) that is not a private 
corporation; 
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(b) where the taxpayer is a SIFT wind-up entity, the taxpayer 
were a taxable Canadian corporation that is not a private 
corporation; 


(c) the distribution were a winding-up of the subsidiary; 


(d) the taxpayer’s interest as a beneficiary. under the trust were 
shares of a single class of shares of the capital stock of the sub- 
sidiary owned by the taxpayer; 


(€) paragraph 88(1)(b) deemed the taxpayer’s proceeds of dispo- 
sition of the shares described in paragraph (d) and owned by the 
taxpayer immediately before the distribution to be equal to the 
adjusted cost base to the taxpayer of the taxpayer’s interest as a 
beneficiary under the trust immediately before the distribution; 


(f) each trust, a majority-interest beneficiary (in this subsection, 
within the meaning assigned by section 251.1) of which is an- 
other trust that is by operation of this subsection treated as if it 
were a corporation, were a corporation; and 


(g) except for the purposes of’subsections 88(1-1) and (1.2), the 
taxpayer last acquired control of the subsidiary and of each cor- 
poration (including a trust that is by operation of this subsection 
treated as if it were a corporation) controlled by the subsidiary at 
the time, if any, at which the taxpayer last became a majority- 
interest beneficiary of the trust. 


Related Provisions: 80.01(5.1) — Debt settlement on wind-up event; 85.1(7), (8) — 
Alternate mechanism for rollover of SIFT units to corporation; 88.1(1) — Conditions 
for 88.1(2) to apply; 107(2) — Regular trust rollout rules do not apply; 107(3); (3.1) — 
Rollout of SIFT trust assets to beneficiaries. 


History: S. 88.1 added by 2009, c..2,s..21, applicable after July 14, 2008, except that 
subsec. 88.1(1) is to be read without reference to its para. (c) in its application to a 
trust’s distribution of property, if the distribution occurs no later than May 11, 2009. 


Formers, 88.1 repealed by 1994, c. 21, s. 41, applicable after 1992 except that 


(a) where a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 
(i.e., elects before December 16, 1994 for new subsec. 250(5.1) to apply in respect 
of a continuance before 1993), the repeal applies to the corporation from the corpo- 
ration’s “time of continuation” (within the meaning assigned by that para.); and 


(b) where a corporation elects in accordance with. para..111(4)(b) of 1994, c. 21 
(i.e., elects before December 16, 1994 for new subsec.,250(5.1) to not apply), the 
repeal applies to the corporation only after the corporation was granted the articles 
of continuance or similar constitutional documents in respect of which the election 
was made. 


S. 88.1 formerly read: 


88.1 Corporate emigration — Where at any particular time after August 28, 
1980 a corporation that was incorporated in Canada, other than’a corporation that 
was not at, any time resident in Canada, 


(a) has been granted articles of continuance, or similar corporate constitu- 
tional documents, in a jurisdiction outside Canada, or 


(b) has become resident in a jurisdiction outside Canada and would; as a 
consequence thereof, be exempt from tax under this Part on income from 
any source outside Canada derived by it after the particular time by virtue of 
any Act of Parliament or anything approved, made or declared to have. the 
force of law under any Act of Parliament, 


the following rules apply: 


(c) the corporation’s taxation year that would otherwise have included the 
particular time shall be deemed to have ended immediately before the partic- 
ular time and a new taxation year of the corporation shall be deemed to have 
commenced at the particular time, 


(d) the corporation shall be deemed not to be a Canadian corporation at the 
particular time and all subsequent times, 


(e) each property owned by the corporation immediately before the particu- 
lar time shall be deemed to have been disposed of by it immediately before 
that time for proceeds of disposition equal to its fair market value at that 
time and those proceeds shall be deemed to have become receivable and to 
have been received by it immediately before that time, 


(f) section 48 does not apply to the corporation for the taxation year in which 
it is deemed by paragraph (e) to have disposed of its property, and 


(g) each property deemed by paragraph (e) to have been disposed of by the 
corporation shall be deemed to have been reacquired by it immediately after 
the particular time at a cost equal to the proceeds of disposition of the pro- 
perty as determined in that paragraph. 
Definitions [s. 88.1]: “adjusted cost base” — 54, 248(1); “class of shares” — 248(6); 
“corporation” —248(1), Interpretation Act 35(1); “disposition”, “filing-due date, 
“Minister” — 248(1); “private corporation” — 89(1), 248(1); “property”, “share”, 
“SIFT trust wind-up event”, “SIFT wind-up entity” — 248(1); “taxable Canadian cor- 
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poration” — 89(1), 248(1); “taxation year’ — 249;. “taxpayer” — 248(1);. “trust” — 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


89. (1) Definitions — In this subdivision, 


“adjusted taxable income” of a corporation for a taxation year is 
the amount determined by the formula 


A-B-C 
where 
A is 
(a) unless paragraph (b) applies, the corporation’s taxable in- 
come for the taxation year, and 


(b) if the corporation is a deposit insurance corporation in the 
taxation year, nil, 


Bis the amount determined by multiplying the amount, if any, de- 
ducted by the corporation under subsection 125(1) for the taxa- 
tion year by the quotient obtained by dividing 100 by the rate of 
the deduction provided under that subsection for the taxation 
year, and 


AS 
(a) if the corporation is a Canadian-controlled private corpo- 
ration in the taxation year, the lesser of the corporation’s ag- 


gregate investment income for the taxation year and the cor- 
poration’s taxable income for the taxation year, and 


(b) in any other case, nil; 


Related Provisions: 89(1)“general rate income pool” A:D — Application of adjusted 
taxable income; 257 — Formula cannot calculate to less than zero. 


History: The definition “adjusted taxable income” in subsec. 89(1) added by 2009, c. 
2, subsec. 22(3), applicable to 2006 et seg. 


“Canadian corporation” at any time means a corporation that is 
resident in Canada at that time and was 


(a) incorporated in Canada, or 


(b) resident in Canada throughout the period that began on June 
18, 1971 and that ends at that time, 


and, for greater certainty, a corporation formed at any particular 
time by the amalgamation or merger of, or by a plan of arrangement 
or other corporate reorganization in respect of, 2 or more corpora- 
tions (otherwise than as a result of the acquisition of property of one 
corporation by another corporation, pursuant to the purchase of the 
property by the other corporation or as a result of the distribution of 
the property to the other corporation on the winding-up of the cor- 
poration) is a Canadian corporation because of paragraph (a) only if 


(c) that reorganization took place under the laws of Canada or a 
province, and 


(d) each of those corporations was, immediately before the par- 
ticular time, a Canadian corporation; 


Related Provisions: 134 — NRO not a Canadian corporation; 219 — Additional tax 
on corporations (other than Canadian corporations) carrying on business in Canada; 
219.1 — Tax when corporation ceases to be Canadian corporation; 248(1)“Canadian 
corporation” — Definition applies to entire Act; 248(1)“corporation” — meaning of 
“incorporated in Canada”; 250 — Resident in Canada. 


History: The definition “Canadian ' corporation” in subsec. 89(1) substituted by 1994, 
c. 21, subsec. 42(1), applicable June 15, 1994. That definition formerly read: 


“Canadian corporation” at any time means a corporation that was resident in 
Canada at that time and was 


(a) incorporated in Canada, or 


(b) resident in Canada throughout the period commencing June 18, 1971 and 
ending at that time; 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-291R3: 
Transfer of property to a corporation under subsection 85(1); IT-458R2: Canadian-con- 
trolled private corporation; IT-474R2: Amalgamations of Canadian corporations. 
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“capital dividend account” of a corporation at any particular time 
means the amount, if any, by which the total of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is the amount if 
any, by which 


(A) the amount of the corporation’s capital gain from the 
disposition (other than a disposition under subsection 
40(12) or that is the making of a gift after December 8, 
1997 that is not a gift described in subsection 110.1(1)) of 
a property in the period beginning at the beginning of its 
first taxation year (that began after the corporation last 
became a private corporation and that ended after 1971) 
and ending immediately before the particular time (in this 
definition referred to as “the period”) 


‘Proposed Amendment — 89(1 7 
Pajcaale accoun ee [tempo 
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corperaneit Ss lanier gain from seer of shares to the extent that gain arises be- ! 
cause the cost of the shares does not include amounts described in those amended ei 
subparagraphs, which are more fully discussed in the commentary ac ompanying 
those amendments. Essentially, this amendment ensures that those subp y 
cannot be used in conjunction with a capital dividend election to convert corporate 
surplus into. i sipta gains upon which a capital dividend election could be made. 


Proposed Amendment — 89(1 )“capital — 
dividend account”(a)(i)(A) 
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Application: The October 31, 2011 draft legislatokt subsec. 
Nissi of the uefipiion “capital dividend account” in subs 


Technical pe Whese' the) cnenaicals sie feces -_ wae 
corporation, dividends aan out of ie age dividend account of, the 


Chanees =a and anna) of the  deiniion =e iden 
secti iil ith 


negative. This can arise, fi aunts when pats Pa 
by partnership debt, rather than by net partnership i income ¢ 


“sa re 


556 


Subdivision h — Corporations Resident in Canada S.:89(1) cap 


exceeds the total of 
(B) the portion of the capital gain referred to in clause (A) 
that is the corporation’s taxable capital gain, 


(B.1) the corporation’s taxable capital gain from a dispo- 
sition in the period under subsection 40(12), and 


(C) the portion of the amount, if any, by which the 
amount determined-under clause (A) exceeds the amount 
determined under clause (B) from the disposition by it of 
a property that can reasonably be regarded as having ac- 
crued while the property, ora property for which it was 
substituted, 


(1) except inthe case of a disposition of a designated 

property, was:a property of a corporation (other than a 
private corporation, an investment corporation, a mort- 
gage investment: corporation or ja mutual . fund 
corporation), 


_ (ID) where, after November 26, 1987, the property be- 
came a property of a Canadian-controlled private cor- 
poration (otherwise than by reason of a change in the 
residence of one or more shareholders of the corpora- 
tion), was a property of a corporation controlled di- 
rectly or indirectly in any manner whatever by one or 
more non-resident persons, or 


(IIL) where,.after November 26, 1987, the property be- 
came a property of.a private corporation that was not 
exempt from tax under this Part on its taxable income, 
“was'a property of a corporation exempt from tax under 
this Part on its taxable income, 


‘exceeds 


(ii) the total of all amounts each of which is the amount, if 
any, by which | 


(A) the amount of the corporation’s capital loss from a 
disposition (other than a disposition:that is the making of 
a gift after December 8, 1997 that is not a:gift described 
in subsection 110.1(1)) of a property in that period 
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exceeds the total of 


(B) the part of the capital loss referred to in clause (A) 
that is the corporation’s allowable capital loss, and 


(C) the portion of. the amount, if any, by which the 
amount determined under clause (A) exceeds the amount 
determined under clause (B) from the disposition by it of 
a property that can reasonably be regarded as having ac- 
crued while the property, or a property for which it was 
substituted, 


(1). except in the case of a disposition of a designated 
property, was a property of a corporation (other than a 
private corporation, an investment corporation, a mort- 
gage investment corporation or a mutual fund 
corporation), 


(IL) where, after November, 26, 1987, the property be- 
came a property of a Canadian-controlled private cor- 
poration (otherwise than by reason of a change in the 
residence of one or more shareholders of the corpora- 
tion), was a property of a corporation controlled di- 
rectly or indirectly in any manner whatever by one or 
more non-resident persons, or 


(IIL) where, after November 26, 1987, the property be- 
came a property of a private corporation that was not 
exempt from tax under this Part on its taxable income, 
was a property of a corporation exempt from tax under 
this Part on its’ taxable income; 


(b) all amounts each of which is an amount in respect of'a divi- 
dend received by the corporation on a share of the capital stock 
of another corporation in the period, which amount was, by vir- 
tue of subsection 83(2), not included in computing the income of 


‘the corporation, 


(c) the total of all amounts each of which is an amount required 
to have been included under this paragraph as it read in its appli- 
cation to a taxation year that ended before February 28, 2000, 


(c.1) the amount, if any, by which 


(i) 1/2 of the-total of all amounts each of which is an amount 
required by paragraph, 14(1)(b) to be included in computing 
the corporation’s income in respect of a business carried on 
by the corporation for a taxation year that is included in the 
period and that ended after February 27, 2000 and before Oc- 
tober 18,.2000, 


exceeds 


(ii) where the corporation has deducted an amount under sub- 
section 20(4.2) in respect of a debt established by it to have 
become a bad debt in a taxation year that is included in the 
period and that ended after February 27, 2000 and before Oc- 
tober 18, 2000, or has an allowable capital loss for such a 
year because of the application of subsection 20(4.3), the 
amount determined by the formula 


V+W 
where 
V is ‘2 of the value determined for A under subsection 


20(4.2) in respect of the corporation for the last such taxa- 
tion year that ended in the period, and 


W is 3 of the value determined for B under subsection 
20(4.2) in respect of the corporation for the last such taxa- 
tion year that ended in the period, and 


(iii) in any other case, nil, 

(c.2) the amount, if any, by which 
(i) the total of all amounts each of which is an amount re- 
quired by paragraph 14(1)(b) to be included in computing the 
corporation’s income in respect of a business carried on by 


the corporation for a taxation year that is included in the pe- 
riod and that ends after October 17, 2000, 


S. 89(1) cap 


exceeds 


(ii) where the corporation has deducted an amount under sub- 
section 20(4.2) in respect of a debt established by it to have 
become a bad debt in a taxation year that is included in the 
period and that ends after October 17, 2000, or has an allow- 
able capital loss for such a year because of the application of 
subsection 20(4.3), the amount determined by the formula 


X+Y 
where 


X is the value determined for A under subsection 20(4.2) in 
respect of the corporation for the last such taxation year 
that ended in the period, and 


Y is '4 of the value determined for B under subsection 
20(4.2) in respect of the corporation for the last such taxa- 
tion year that ended in the period, and 


(iii) in any other case, nil, 
(d) the amount, if any, by which the total of 


(i) all amounts each of which is the proceeds of a life insur- 
ance policy of which the corporation was a beneficiary on or 
before June 28, 1982 received by the corporation in the pe- 
riod and after 1971 in consequence of the death of any per- 
son, and 


(ii) all amounts each of which is the proceeds of a life insur- 
ance policy of which the corporation was not a beneficiary 
on or before June 28, 1982 received by the corporation in the 
period and after May 23, 1985 in consequence of the death of 
any person 


exceeds the total of all amounts each of which is the adjusted 
cost basis (within the meaning assigned by subsection 148(9)) of 
a policy referred to in subparagraph (i) or (ii) to the corporation 
immediately before that person’s death, 


(e) the amount of the corporation’s life insurance capital divi- 
dend account immediately before May 24, 1985, 


(f) all amounts each of which is an amount in respect of a distri- 
bution made in the period by a trust to the corporation in respect 
of capital gains of the trust equal to the lesser of 


(i) the amount, if any, by which 
(A) the amount of the distribution, 
exceeds 


(B) the amount designated under subsection 104(21) by 
the trust (other than a designation to which subsection 
104(21.4) applies) in respect of the net taxable capital 
gains of the trust attributable to those capital gains, and 


Proposed Amendment — 89(1)“capital 
dividend account”(f)(i)(B) 


(B) the amount designated under subsection 104(21) by 
the trust (other than a designation to which subsection 
104(21.4), as it read in its application to the corpora- 
tion’s last taxation year that began on or before October 
31, 2011, applied) in respect of the net taxable capital 
gains of the trust attributable to those capital gains, and 


Application: The October 31, 2011 draft legislation, subsec. 16(3), will amend cl. 
(f)((B) of the definition “capital dividend account” in subsec. 89(1) to read as 
above, applicable to taxation years that begin after October 31, 2011. 


Technical Notes: Paragraph (f) of the definition “capital dividend account” pro- 
vides for the inclusion in a corporation’s capital dividend account of an amount in 
respect of the non-taxable portion of capital gains distributed by a trust to the corpo- 
ration. The amount permitted to be included is equal to the lesser of two amounts. 


The first of the two amounts is the amount by which the distribution exceeds the 
amount designated under subsection 104(21) by the trust (other than a designation to 
which subsection 104(21.4) applies) in respect of the corporation in respect of those 
capital gains. The exclusion from the first amount of a designated amount to which 
subsection 104(21.4) applies prevents a double addition to the corporation’ s capital 
dividend account. This is because subsection 104(21 » — deems ae soa 
gains of a trust to be those of the beneficiary. 


Subsection 104(21 4) provides a special rule that applies where a trust nace for 
its taxation year that includes either February 28, 2000 or October 17, 2000, an 
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lif the amount determined by the formula 


AXB 


where 


A is the fraction or whole number determined when 1 is 
subtracted from the reciprocal of the fraction under para- 
graph 38(a) applicable to the trust for the, year, and 


B is the amount referred to in clause (i)(B), and 


(g) all amounts each of which is an amount in respect of a distri- 
bution made by a trust to the corporation in the period in respect 
of a dividend (other than a taxable dividend) paid on a share of 
the capital stock of another corporation resident in Canada to the 
trust during a taxation year of the trust throughout which the 
trust was resident in Canada equal to the lesser of 


(i) the amount of the distribution, and 


(ii) the amount designated under subsection 104(20) by the 
trust in respect of the corporation in respect of that dividend, 


exceeds the total of all capital dividends that became payable by the 
corporation after the commencement of the period and before the 
particular time; 


Related Provisions: 83(2) — Election to pay capital dividend out of capital divi- 
dend account; 83(2.3) — Life insurance proceeds included under 89(1)“capital divi- 
dend account’(d); 87(2)(z.1) — Amalgamations — rules applicable — capital dividend 
account; 88(2)(a) — Winding-up of a Canadian corporation; 89(1.1) — Capital divi- 
dend account where control acquired; 89(1.2) — Capital dividend account where cor- 
poration ceases to be exempt; 89(2) — Where corporation is beneficiary; 104(20) — 
Flow-through of capital dividend through trust; 131(11)(e) — Rules re prescribed la- 
bour-sponsored venture capital corporations; 141.1 — Insurance corporation deemed 
not to be private corporation; 248(5) — Substituted property; 248(8) — Meaning of 
“consequence” of death; 256(5.1), (6.2) — Controlled directly or indirectly. 


History: Cl. (a)(i)(A) of the definition “capital dividend account” in subsec. 89(1) 
amended, cl. B.1 added, by 2011, c. 24, subsecs. 19(1), (2), applicable to dispositions 
that occur after March 21, 2011. 


(A) the amount of the corporation’s capital gain from a disposition (other than a 
disposition that is the making of a gift after December 8, 1997 that is not a gift 
described in subsection 110.1(1)) of a property in the period beginning at the 
beginning of its first taxation year (that began after the corporation last became a 
private corporation and that ended after 1971) and ending immediately before 
the particular time (in this definition referred to as “the period”) 


Cl. (a)(i)(A) of the definition “capital dividend account” in subsec. 89(1) amended by 
2001, c. 17, subsec. 67(1) to add a missing parenthesis and the words “(in this defini- 
tion referred to as “the period”)”’, applicable to dispositions made after December 8, 
1997, other than a disposition made under a written agreement made before December 
9, 1997. 


Para. (c) of the definition amended and paras. (c.1) and (c.2) added by the said c. 17, 
subsec. 67(2), applicable in respect of taxation years that end after February 27, 2000. 
Para. (c) formerly read: 


(c) all amounts each of which is an amount in respect of a business carried on by 
the corporation at any time in the period, equal to the amount, if any, by which 
the total of 


(i) where the period commenced before the corporation’s adjustment time, 
the amount, if any, by which 


(A) the total of the amounts in respect of the business required to be 
included in the calculation of the corporation’s cumulative eligible capi- 
tal by reason of the description of E in the definition “cumulative eligi- 
ble capital” in subsection 14(5) with respect to that portion of the period 
preceding its adjustment time 


exceeds the total of 


(B) the cumulative eligible capital of the corporation in respect of the 
business at the commencement of the period, and 


(C) 'h of the total of the eligible capital expenditures in respect of the 
business that were made or incurred by the corporation during that por- 
tion of the period preceding its adjustment time, 


(ii) 4 of the total of the amounts in respect of the business required to be 
included in the calculation of the corporation’s cumulative eligible capital by 
reason of the description of E in the definition “cumulative eligible capital” 
in subsection 14(5) with respect to that portion of the period following its 
adjustment time, and 
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(iii) 2 of all amounts received in the period that were required to be in- 
cluded in the corporation’s income by reason of paragraph 12(1)(i.1) 


exceeds the total of 


(iv). where the period commenced after the corporation’s adjustment time, '/3 
of its cumulative eligible capital in respect of the business at the commence- 
ment of the period, 


(y) 4 of the total of the eligible capital expenditures in respect of the busi- 
ness made or incurred by the corporation with respect to that portion of the 
period after its adjustment time, 


(vi) where the period commenced before the corporation’s adjustment time, 
%» of the amount, if any, by which the total of the amounts determined in 
respect of the corporation under clauses (i)(B) and (C) exceeds the amount 
determined in respect of the corporation under clause (i)(A), and 


(vii) ‘4 of all amounts deducted by the corporation under subsection 20(4.2) 
in respect of debts established by it to have become bad debts during the 
period, . 
Paras. (f) and (g) of the definition added by the said c. 17, subsec. 67(3), applicable to 
elections in respect of capital dividends that become payable after 1997. 
Cls. (a)(i)(A) and (a)(ii)(A) of the definition “capital dividend account” in subsec. 
89(1) amended by 1998, c. 19, subsecs. 17(1) and (2), applicable to dispositions made 
after December 8, 1997, other than a disposition made under a written agreement made 
before December 9, 1997. The cls. formerly read: 


(A) the amount of a capital gain of the corporation realized in the period com- 
mencing on the first day of the first taxation year commencing after the time the 
corporation last became a private, corporation and ending after 1971, and ending 
-immediately before the. particular time 


(A) the amount of a capital loss of the corporation realized in that period 


That portion of cl. (a)(i)(c) and of (a)(ii)(C) preceding subcl. (II) of each in the defini- 
tion “capital dividend account” in subsec. 89(1) amended by 1994, c. 7, Sch. II (1991, 
c. 49), subsecs. 67(1), (2), to substitute “the disposition by it of a property” for “the 
disposition by it'of a property, other than a designated property” in that portion preced- 
ing subcl. (1), and to add “except in the case of a disposition of a designated property” 
in subcl. (1), applicable to taxation years ending after November 26, 1987. 


Selected Cases [89(1)“capital dividend account”): Innovative Installation Inc. 
v. R., [2011] 2 C.T.C. 73 (FCA); aff’g [2010] 1 C.T.C. 2376 (TCC) (Death benefit 
included in CDA even where proceeds of policy paid directly to bank to discharge 
loan);'\CST Development Corp. v: R.,. [1999] 3 C.T.C. 2421 (TCC) (Partnership has no 
capital dividend account); Tipster Investments Ltd. v. R., [1998] 2.C.T.C. 3005 (TCC) 
(Business investment loss included in definition of capital loss). 

1.T. Application Rules: 32.1(4) (where dividend paid or payable before May 7, 
1974). 

Interpretation Bulletins: IT-66R6: Capital dividends IT-123R4: Disposition of eli- 
gible capital property; IT-123R6: Transactions involving eligible capital property; IT- 
149R4: Winding-up dividend; IT-430R3: Life insurance proceeds received by a private 
corporation or a partnership as a consequence of death; IT-484R2: Business investment 
losses. 


.T. Technical News: 10 (life insurance policy used as security for indebtedness); 25 
(Silicon Graphics case — dispersed control is not control). 


Advance Tax Rulings: ATR-54: Reduction of paid-up capital. 


“designated property” means 


(a) any property. of a private corporation that last became a pri- 
vate corporation before November 13,1981 and that was ac- 
quired by it 

(i) before November 13, 1981, or 


(ii) after November 12, 1981 pursuant to an agreement in 
writing entered into on or before that date, 


(b) any property of a private corporation that was acquired by it 
from another private corporation with whom the private corpora- 
tion was not dealing at arm’s length (otherwise than by virtue of 
a right referred to in paragraph 251(5)(b)) at the time the pro- 
perty was acquired, where the property was a designated pro- 
perty of the other private corporation, 


(c) a share acquired by a private corporation in a transaction to 
which section 51, subsection 85(1) or section 85.1, 86 or 87 ap- 
plied in exchange for another share that was a designated pro- 
perty of the corporation, or 


(d) a replacement property (within the meaning assigned by sec- 
tion 44) for a designated property disposed of by virtue of an 
event referred to in paragraph (b), (c) or (d) of the definition 
“proceeds of disposition” in section 54; 
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Related Provisions: 89(1)“capital dividend account’(a)(i)(C)(1), 89(1)“capital divi- 
dend account’’(a)(ii)(C)() — Application to capital dividend account; 129(4.3) — Ap- 
plication of definition to s. 129. 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-243R4: Dividend refund to 
private corporations. 


“eligible dividend” means 
(a) a taxable dividend that is received by a person resident in 
Canada, paid after 2005 by a corporation resident in:\Canada and 


designated, as provided under subsection (14), to be an eligible 
_ dividend, and 


(b) in respect of a person resitienei in Canada, an amount that is 

deemed by subsection 96(1.11) or 104(16) to be a taxable divi- 

dend that is received by the person; 
Related Provisions: 82(1)(a:1), 82(1)(b)(ii) — 45% gross-up for Lirpibie dividend; 
89(14) — Designation of eligible dividend; 96(1.11)(b) — Publicly-traded partnership 
distribution deemed to be eligible dividend; 104(16)— Income trust distribution 
deemed to be eligible dividend; 121 — 11/18ths dividend tax credit for eligible divi- 
dend;. 185.1 — Penalty tax on excessive eligible dividend designation; 248(1)“eligible 
dividend” — Definition applies to entire Act; 260(1.1), (5) — Dividend compensation 
payment deemed to be eligible dividend. 


History: The definition “eligible dividend” in subsec. 89(1) amended by 2007, c. 29, s. 
6, deemed to have come into force on October 31, 2006. It formerly read: 


“eligible dividend” means a taxable dividend that is received by a person resi- 
dent in Canada, paid after 2005 by a corporation resident in Canada and desig- 
nated, as provided under subsection (14), to be an eligible dividend; 


The definition “eligible dividend” added to subsec. 89(1) by 2007, c. 2, subsec. 47(1), 
applicable to taxation years that end after 2005. 


1.T. Technical News: 41 (eligible dividend designation). 


“excessive eligible dividend designation’’, made by a corporation 
in respect of an eligible dividend paid by the corporation at any 
time in a taxation year, means 


(a) unless paragraph (c) applies to the dividend, if the corpora- 
tion is in the taxation year a Canadian-controlled private ‘corpo- 
ration or a deposit insurance corporation, the amount, if any, de- 
termined by the formula 


C 
CTBT 


where 


A is the total of all amounts each of which is the amount of an 
eligible dividend paid by the corporation in the taxation year, 


B is the greater of nil and the corporation’s general rate income 
pool at the end of the taxation year, and 


C is the amount of the eligible dividend, 


(b) unless paragraph (c) applies to the dividend, if the corpora- 
tion is not a corporation described in paragraph (a), the amount, 
if any, determined by the formula 

B 


Ax= 
C 


where 
A is the lesser of 


(i) the total of all amounts each of which is an eligible 
dividend paid by the corporation at that time, and 


(ii) the corporation’s' low rate income pool at that time, 
B is the amount of the eligible dividend, and 


C is the amount determined under subparagraph (i) of the 
description of A, and, 


(c) an amount equal to the amount of the eligible dividend, if it 
is reasonable to consider that the eligible dividend was paid in a 
transaction, or as part of a series of transactions, one of the main 
purposes of which was to artificially maintain or increase the 
corporation’s general rate income pool, or to artificially main- 
tain or decrease the corporation’s low rate income pool; 
Related Provisions: 125(7)Canadian-controlled private corporation” (d) — Election 


not to be CCPC for purposes of definition; 185.1 — Penalty tax on excessive designa- 
tion; 248(1)‘excessive eligible dividend designation” — Definition applies to entire 


559 


S. 89(1) exc 


Act; 248(10) — Series of transactions; 257 — Formula cannot calculate to less than 
zero. 


History: The definition “excessive eligible dividend designation” added to subsec. 
89(1) by. 2007, c. 2, subsec. 47(1), applicable to taxation years that end after 2005. 


“general rate factor” of a corporation for a taxation year is the 
total of 


(a) that proportion of 0.68 that the number of days in the taxa- 
tion year that are before 2010 is of the number of days in the 
taxation year, 


(b) that proportion of 0.69 that the number of days in the taxa- 
tion year that are in 2010 is of the number of days in the taxation 
year, 
(c) that proportion of 0.70 that the number of days in the taxa- 
tion year that are in 2011 is of the number of days in the taxation 
year, and 
(d) that proportion of 0,72 that the number of days in the taxa- 
tion year that are after 2011 is of the number of days in the taxa- 
tion year; 

Related Provisions: 89(1)“general rate income pool” A:D — Application of factor. 


History: The definition “general rate’ factor” in subsec. 89(1) added by 2009, c. 2, 
subsec. 22(3), applicable to 2006 er seq. 


“general rate income pool” at the end of a particular taxation year, 
of a taxable Canadian corporation that is a Canadian-controlled pri- 
vate corporation or a deposit insurance corporation in the particular 
taxation year, is the positive or negative amount determined by the 
formula 


A= B 
where 


A is the positive or negative amount that would, before taking into 
consideration the specified future tax consequences for the par- 
ticular taxation year, be determined by the formula 


C+D+E+F-G 


where 


C is the corporation’s general rate income pool at the end of its 
preceding taxation year, 


D is the amount, if any, that is the product of the corporation’ s 
general rate factor for the particular taxation year multiplied 
by its adjusted taxable income for the particular taxation 
year, 

E is the total of all amounts each of which is 


(a) an eligible dividend received by the corporation in the 
particular taxation year, or 


(b) an amount deductible under section 113 in computing 
the taxable income of the corporation for the particular 
taxation year, 


F is the total of all amounts determined under subsections (4) 
to (6) in respect of the corporation for the particular taxation 
year, and 


Gas 


(a) unless paragraph (b) applies, the amount, if any, by 
which 


(i) the total of all amounts each of which is the amount 
of an eligible dividend paid by the corporation in its 
preceding taxation year 


exceeds 


(ii) the total of all amounts each of which is an exces- 
sive eligible dividend designation made by the corpo- 
ration in its preceding taxation year, or 


(b) if subsection (4) applies to the corporation in the par- 
ticular taxation year, nil, and 


B is the amount determined by the formula 
H x (I-J) 
where 


Income Tax Act, Part I, Division B ° 


H is the corporation’s general rate factor for the particular taxa- 
tion year, ie 
I is the total of the corporation’s full rate taxable incomes (as 
would be defined in the definition “full rate taxable income” 
“in subsection 123.4(1), if that definition were read without 
reference to its subparagraphs (a)(i) to (iii)) for the corpora- 
tion’s preceding three taxation years, determined without tak- 
ing into consideration the specified future tax consequences, 
for those preceding taxation years, that arise in respect of the 
particular taxation year, and a; 


J is the total of the corporation’s full rate taxable incomes (as 
would be defined in the definition “‘full rate taxable income” 
in subsection 123.4(1), if that definition were read without 
reference to its subparagraphs (a)(1) to (iii)) for those preced- 

ing taxation years; 


Related Provisions: 82(1)(b)(ii) — Dividend paid out of general rate income pool 
eligible for high dividend tax credit; 89(1)“low rate income pool” — Other income; 
89(4) — GRIP addition on becoming CCPC; 89(5), 87(2)(vv) — GRIP addition on 
amalgamation; 89(6), 87(2)(vv), 88(1)(e.2)(ix) — GRIP addition on windup; 89(7) — 
GRIP addition for 2006; 125(7)“Canadian-controlled private corporation”(d) — Elec- 
tion not to be CCPC for purposes of definition; 248(1)“general rate income pool” — 
Definition applies to entire Act; 257 — Formula cannot calculate to less than zero un- 
less stated otherwise. 


History: The definition “general rate income pool” in subsec. 89(1) amended by 2009, 
c. 2, subsec. 22(1), applicable to 2006 et seq. The definition formerly read: 


“general rate income pool” at the end of a particular taxation year, of a taxable 
Canadian corporation that is a Canadian-controlled private corporation or a de- 
posit insurance corporation in the particular taxation year, is the positive or nega- 
tive amount determined by the formula 


A-B 
where 


A is the positive or negative amount that would, before taking into considera- 
tion the specified future tax consequences for the particular taxation year, be 
determined by the formula 


C+0.68(D -E-F)+G+H-I 
where 


C is the corporation’s general rate income pool at the end of its preceding 
taxation year, 


[Bye ats 
(a) unless paragraph (b) applies, the corporation’s taxable income 
for the particular taxation year, and 


(b) if the corporation is a deposit insurance corporation in the partic- 
ular taxation year, nil, 


Eis the amount determined by multiplying the amount, if any, deducted 
by the corporation under subsection 125(1) for the particular taxation 
year by the quotient obtained by dividing 100 by the rate of the deduc- 
tion provided under that subsection for the particular taxation year, 


Pipis 
(a) if the corporation is a Canadian-controlled private corporation in 
the particular taxation year, the lesser of the corporation’s aggregate 


investment income for the particular taxation year and the corpora- 
tion’s taxable income for the particular taxation year, and 


(b) in any other case, nil, 
G ‘ts the total of all amounts each of which is 


(a) an eligible dividend received by the corporation in the particular 
taxation year, or 


(b) an amount deductible under section 113 in computing the taxa- 
ble income of the corporation for the particular taxation year, 


His the total of all amounts determined under subsections (4) to (6) in 
respect of the corporation for the particular taxation year, and 


Stig 
(a) unless paragraph (b) applies, the amount, if any, by which 


(i) the total of all amounts each of which is the amount of an 
eligible dividend paid by the corporation in its preceding taxa- 
tion year 


exceeds 
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(ii) the total of all amounts each of which is an excessive eligi- 
ble dividend designation made by the corporation in its preced- 
ing taxation year, or 
(b) if subsection (4) applies to the corporation, in the particular taxa- 
tion. year, nil, and 
B» is 68% of the amount, if any, by which 
(a) the total of the corporation’s full rate taxable incomes (as would be 
defined in the definition “full rate taxable income” in subsection 
123.4(1), if that definition were read without reference to its subpara- 
graphs (a)(i) to (aii)) for the. corporation’s preceding three taxation years; 
determined without taking into consideration the specified future tax 
consequences, for those preceding taxation years, that arise in respect of 
the particular taxation year, 


exceeds 
(b) the total of the corporation’s full rate taxable incomes (as would be 
defined ii the definition “‘full rate taxable*income” in» subsection 


123.41), if that definition were read without reference to its subpara- 
_graphs (a)(i) to (iit) for those preceding taxation years; 
The definition ‘ ‘general rate income pool” added to subsec. 89(1) by 2007, c. 2, subsec. 
47(i), applicable to. taxation years that end after 2005. 


Forms: T2 SCH 53: General rate income pool (GRIP) calculation. 


‘life insurance capital dividend account : oe 89(1)(b.2))? — 
[Repealed under former Act] 


“dow rate income pool’’, at any particular time in a particular taxa- 
tion year, of a corporation (in this definition referred to as the “non- 
CCPC’) that is resident in Canada and is in the particular taxation 
year neither a Canadian-controlled private corporation nor a deposit 
insurance corporation, is the amount determined by. the formula 


(A+B+C+D+E+F)—-(G+H) 
where 


A. is the non-CCPC’s low rate income pool at the end of its preced- 
~~ ing taxation year, 


B. is the total of all amounts each of which is an amount deductible 
under section 112 in. computing the non-CCPC’s taxable income 
for the year in respect of a taxable dividend (other than an eligi- 
ble dividend) that became payable, in the particular taxation year 
but before the particular time, to the non-CCPC by a corporation 
resident in Canada, 


C is the total of all amounts determined under subsections (8) to 

(10) in respect of the non-CCPC for the particular taxation year, 

vise 33. sare : 
(a) if the non-CCPCE would, but for paragraph (d) of the defi- 
nition “Canadian-controlled_ private.corporation”’ in, subsec- 
tion 125(7), be a Canadian-controlled private corporation in 
its preceding taxation year, 80% of its aggregate investment 
income for its preceding taxation year, and 


(b) in any other case, nil, 


(a) if the non-CCPC was not a Canadian-controlled private 
corporation in its preceding taxation year, 80% of the amount 
determined by multiplying the amount, if any, deducted by 
the corporation under, subsection 125(1) for that preceding 
taxation year by the quotient obtained by dividing 100 by the 
rate of the deduction provided under that subsection for that 
preceding taxation year, and 


(b) in any other case, nil, 


(a) if the non-CCPC was an investment cotporation in its pre- 
ceding taxation year, four times the amount, if any, deducted 
by it under subsection 130(1) for its preceding taxation year, 
and 

(b) in any other case, nil, 

G is the total of all amounts each of which is a taxable dividend 
(other than an eligible dividend, a capital gains dividend within 
the meaning assigned by subsection 130.1(4) or 131(1) or a tax- 
able dividend deductible by the non-CCPC under subsection 
130.1(1) in computing its income for the particular taxation year 
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or for its preceding taxation year) that became payable, in the 
particular taxation year but before the particular time, by the 
non-CCPC, and 


H_ is-the total of all amounts each of which is an excessive eligible 
dividend designation made by the non-CCPC in the particular 
taxation year but before the particular time; 

Related Provisions: 82(1)(b)(ii) — Dividend paid out of general rate income pool 

eligible for high dividend tax credit; 89(1)““general rate income pool” — Other income; 

89(8) — LRIP addition on ceasing to be CCPC; 89(9), 87(2)(ww) — LRIP addition on 

amalgamation; 89(10), 87(2)(ww),. 88(1)(e.2)(ix) —LRIP addition on windup; 

125(7)“Canadian-controlled private corporation’(d) — Election not to be CCPC for 
purposes of definition; 248(1)“low rate income pool” — Definition arene to entire 

Act; 257 — Formula:cannot calculate to ‘less. than zero. 


History: The definition “low rate income pool’. added to subsec. 89(1) by 2007, c. 2, 
subsec. 47(1), applicable to taxation years that end after 2005, except that in applying 
the definition for, taxation years that began before 2006, the description of B shall be 
read as follows: 


B is the total of all amounts each of which is an amount deductible under sec- 
tion 112 in computing the non-CCPC’s taxable income for the year in re- 
spect of a'taxable dividend (other than an eligible dividend) that became 
payable, in the particular taxation year and after 2005, but before the particu- 
lar time, to the non-CCPC by a corporation resident in Canada, 


1.T. Technical News: 44 (calculating LRIP for cash-basis taxpayers). 


‘paid-up capital” at any particular time means, 


(a) ‘in respect of a share of any class ’of the capital stock of a 
corporation, an amount equal to the paid-up capital at that time, 
in respect of the class of shares of the capital stock of the corpo- 
ration to which that share belongs, divided by the number of is- 
sued shares of that class outstanding at that time, 


(b) in, respect of a class of shares of the capital stock of a 
corporation, 


(i) where the particular time is. before May. 7, 1974, an 
amount equal to the paid-up. capital in respect of that class of 
shares at the particular time, computed without reference to 
the provisions of this Act, 


Gi) where the particular time is after May 6, 1974, and before 
April 1, 1977, an amount equal to the paid-up capital in re- 
spect of that class of shares at the particular time, computed 
in accordance with the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as it read on March 31, 
1977, and 


' (iii) where the particular time is»after March 31, 1977, an 
amount equal to the paid-up capital in respect of that class of 
shares at the particular time, computed without reference to 
the provisions of this Act except subsections 51(3) and 
66.3(2) and (4), sections 84.1 and 84.2, subsections 85(2.1), 
85.1(2:1) and (8), 86(2:1), 87(3) and (9), 128.1(2) and (3), 
138(11.7), 139.1(6) ae (7), 192(4.1) and 194(4.1) and sec- 
‘tion 212.1, 


except that, where the corporation is a cooperative corporation 
(within the meaning assigned by subsection 136(2)) or a credit 
union and the statute by or under which it was incorporated does 
not provide for paid-up capital in respect of a class of shares, the 

| paid-up capital in respect of that.class of shares at the particular 
time, computed’ without reference to the, provisions of this-Act, 
shall be deemed: to. be the amount, if any, by which 


(iv) the total of the amounts received by the corporation in 
respect of shares of that.class issued and outstanding at that 
time 

exceeds 


(v) the’ total of all amounts each of which isan amount or 
part thereof described in subparagraph (iv) repaid by ‘the cor- 
poration to,persons who held any of the issued shares of that 
class before that, time, and 


(c) in respect of all the shares of the capital stock of a corpora- 
tion, an amount equal to the total of all amounts each of which is 
an amount equal to the paid-up capital in respect of any class of 
shares of the capital stock of the corporation at the particular 
time; 
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Related Provisions: 51(3) — Exchange of convertible property; 66.3(2) — Explora- 
tion and development shares — deductions from PUC; 66.3(4) — PUC of flow-through 
share; 84.1 — Grind of PUC on non-arm’s length sales of shares; 84.2 — Computation 
of PUC in respect of particular class of shares; 85(2.1) — Transfer of property to cor- 
poration by shareholders — computation of PUC; 85.1(2.1)— Share for share ex- 
change — computation of PUC; 86(2.1) — Internal reorganization; 87(3), (3.1) — 
Amalgamation — computation of PUC; 87(9)(b) — PUC following triangular amalga- 
mation; 128.1(2), (3) — Corporation becoming resident in Canada; 138(11.7) — Insur- 
ance corporations — computation of PUC; 139.1(6), (7) — PUC after demutualization 
of insurer; 192(4.1), 194(4.1) — Computing PUC after SPTC or SRTC designation; 
212.1 —Non-arm’s length sale of shares by non-resident; 248(1)“paid-up capital” — 
Definition applies to entire Act; 248(6) — Series of shares; 261(7)(g) — Functional 
currency reporting. 


History: Subpara. (b)(iii) of “paid-up capital” in subsec. 89(1) amended to substitute 
“85.1(2.1) and (8)” for “85.1(2.1)” by 2009, c. 2, subsec, 22(2), applicable after De- 
cember 19, 2007. 


Subpara. (b)(iii) of the definition “paid-up capital” amended by 2000, c. 19, s. 14, ap- 
plicable after December 15, 1998. The subpara. formerly read: 


(ili) where the particular time is after March 31, 1977, an amount equal to the 
paid-up capital in respect of that class of shares at the particular time, computed 
without reference to the provisions of this Act except subsections 51(3) and 
66.3(2) and (4), sections 84.1 and 84.2, subsections 85(2.1), 85.1(2.1), 86(2.1), 
87(3) and (9), 128.1(2) and (3), 138(11.7), 192(4.1) and 194(4.1) and section 
ZA 2, 


Subpara. (b)(iii) of the definition “paid-up' capital” in subsec. 89(1) substituted by 
1994, c. 21, subsec. 42(2), applicable to determinations of paid-up capital after August 
1992, except that, in applying the subpara. before 1993, it shall be read without refer- 
ence to “128.1(2) and (3)”. That subpara. formerly, read: 


(ili) where the particular time is after March 31, 1977, an amount equal to the 
paid-up capital in respect of that class of shares at the particular time, computed 
without reference to the provisions of this Act except subsections 66.3(2) and 
(4), sections 84.1 and 84.2, subsections 85(2.1), 85.1(2.1), 87(3) and (9), 
138(11.7), 192(4.1) and 194(4.1) and section 212.1, 


That portion of para. (b) of “paid-up capital” following subpara. (iii) added by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 67(3), applicable after 1988. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-463R2: Paid-up capital; IT- 
489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-27: Exchange and acquisition of interests in capital 
properties through rollovers and winding-up (“butterfly”); ATR-28: Redemption of 
capital stock of family farm corporation; ATR-35: Partitioning of assets to get specific 
ownership — “butterfly”; ATR-54: Reduction of paid-up capital. 


“paid-up capital deficiency [para. 89(1)(d)]” and “paid-up capi- 
tal limit [para. 89(1)(e)]” — [Repealed under former Act] 


“private corporation” at any particular time means a corporation 
that, at the particular time, is resident in Canada, is not a public 
corporation and is not controlled by one or more public corpora- 
tions (other than prescribed venture capital corporations) or pre- 
scribed federal Crown corporations or by any combination thereof 
and, for greater certainty, for the purposes of determining at any 
particular time when a corporation last became a_ private 
corporation, 


(a) a corporation that was a private corporation at the com- 
mencement of its 1972 taxation year and thereafter without in- 
terruption until the particular time shall be deemed to have last 
become a private corporation at the end of its 1971 taxation 
year, and 


(b) a corporation incorporated after 1971 that was a private cor- 
poration at the time of its incorporation and thereafter without 
interruption until the particular time shall be deemed to have last 
become a private corporation immediately before the time of its 
incorporation; 


Related Provisions: 27(2) — Crown corporations; 134 — NRO deemed not private 
corporation; 136(1)— Cooperative corporation not private corporation; 137(7) — 
Credit union not private corporation; 137.1(6) — Deposit insurance corporation not 
private corporation; 141.1 — Insurance corporation not private corporation for certain 
purposes, 186(5) — Subject corporation deemed private corporation for certain pur- 
poses; 227(16) — Municipal or provincial corporation deemed not private corporation 
for Part IV tax; 248(1)“private corporation” — Definition applies to entire Act; 250 — 
Resident in Canada; 256(6), (6.1) — Meaning of “controlled”. 
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History: That portion of the definition “private corporation” preceding para. (a) substi- 
tuted by 1994; c. 7, Sch. II (1991, c. 49), subsec. 67(4), applicable after July 13, 1990. 
That portion formerly read: 
“private corporation” at any particular time means a corporation that, at the par- 
ticular time, was resident in Canada, was not a public corporation, and was not 
controlled by one or more public corporations and for greater certainty for the 
purposes of determining, at any particular time, when a corporation last became 
a private corporation, 
Selected Cases [89(1)“private corporation”]: Sedona Networks Corp. v. R., 
[2006] 3 C.T.C. 2159 (TCC) (Deeming rules deem states of facts to exist, but do not 
effect any actual transfers). 


Regulations: 6700 (prescribed venture capital corporation); 7100 (prescribed federal 
Crown corporation). 


I.T. Application Rules: 50(1) (status of corporation in 1972 taxation year). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
391R: Status of corporations; IT-458R2: Canadian-controlled private corporation. 


I.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


“public corporation” at any particular time means 


(a) a corporation that is resident in Canada at the particular time 
if at that time a class of shares of the capital stock of the corpo- 
ration is listed on a designated stock exchange in Canada, 


(b) a corporation (other than a prescribed labour-sponsored ven- 
ture capital corporation) that is resident in Canada at the particu- 
lar time if at any time after June 18, 1971 and 


(i) before the particular time, it elected in prescribed manner 
to be a public corporation, and at the time of the election it 
complied with prescribed conditions relating to the number 
of its shareholders, the dispersal of ownership of its shares 
and the public trading of its shares, or 


(i1) before the day that is 30 days before the day that includes 
the particular time it was, by notice in writing to the corpora- 
tion, designated by the Minister to be a public corporation 
and at the time it was so designated it complied with the con- 
ditions referred to in subparagraph (i), 


unless, after the election or designation, as the case may be, was 
made and before the particular time, it ceased to be a public cor- 
poration because of an election or designation under paragraph 
(c), or 


(c) a corporation (other than a prescribed labour-sponsored ven- 
ture capital corporation) that is resident in Canada at the particu- 
lar time if, at any time after June 18, 1971 and before the partic- 
ular time it was a public corporation, unless after the time it last 
became a public corporation and 


(i) before the particular time, it elected in prescribed manner 
not to be a public corporation, and at the time it so elected it 
complied with prescribed conditions relating to the number 
of its shareholders, the dispersal of ownership of its shares 
and the public trading of its shares, or 


(i) before the day that is 30 days before the day that includes 
the particular time, it was, by notice in writing to the corpo- 
ration, designated by the Minister not to be a public corpora- 
tion and at the time it was so designated it complied with the 
conditions referred to in subparagraph (i), 


and where a corporation has, on or before its filing-due date for its 
first taxation year, become a public corporation, it is, if it so elects 
in its return of income for the year, deemed to have been a public 
corporation from the beginning of the year until the time when it so 
became a public corporation; 


Related Provisions: 13(27)(f) — Restriction on deduction before available for use; 
87(2)(ii) — Amalgamations — public corporation; 130.1(5) — Mortgage investment 
corporation deemed to be public corporation; 141(2) — Life insurance corporation 
deemed to be public corporation; 141(3) — Life insurance holding corporation deemed 
to be public corporation, 248(1)“public corporation” — Definition applies to entire 
Act; 250 — Resident in Canada. 


History: Para. (a) of the definition “public corporation” in subsec. 89(1) amended to 
substitute “designated stock exchange” for “prescribed stock exchange” by 2007, c. 35, 
s. 23, applicable after December 13, 2007. 
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The definition “public corporation” in subsec. 89(1) amended by, 1998, c. 19, subsec. 
17(3), applicable to 1995 et seq. The definition formerly. read: 


“public corporation” at any particular time means a.corporation that was resident , 
in Canada at the particular time, if 


(a) at the particular time, a class or classes of shares of the capital stock of 
the corporation were listed on a prescribed stock exchange in Canada, 


(b) at any time after June 18, 1971 and 


(i) before the. particular time, it elected in prescribed manner to be a 
public corporation, and at the time of the election it complied with pre- 
scribed conditions relating to the number of its shareholders, dispersal of 
ownership of its shares, public trading of its shares and size of the cor- 
poration, or 


(ii) before a day 30 days before the particular time, it was, by notice in 
writing to the corporation, designated by the Minister to be a public cor- 
poration, and at the time it was so designated it complied with the condi- 
tions referted to in subparagraph (i), 


unless subsequent to the. election or designation, as the case may be, and 

before the particular time, it ceased to be a public corporation by virtue of 

paragraph (c), or 

(c) at any time after June 18, 1971 and before the particular time, it was a 
. public corporation, unless after the time it last became a public corporation 

and 


(i) before the particular time, it elected in prescribed manner not to be a 
public corporation, and at the time it so elected it complied with pre- 
scribed conditions relating to the number of its shareholders, dispersal of 
ownership of its shares and public trading of its shares, or 
(ii) before a day 30 days before the particular time, it was, by notice in 
writing to the corporation, designated by the Minister not to be a public 
corporation, and at the time it was so designated it complied with the 
conditions referred to in subparagraph (i), 
in which case it shall be deemed thereupon to have ceased to be a public 
corporation, 
except that where a corporation’s first taxation year ended after 1971 and the 
corporation has, after 1971 and on or before the day on or before which it was 
required by section 150 to file its return of income for that year, become a public 
corporation, it shall, if it so elected in that return, be deemed to have been a 
public corporation from the commencement of that year until the day on which it 
so became a public corporation; 
Regulations: 4800, 4803 (prescribed conditions); 6701 (prescribed labour-sponsored 
venture capital corporation). 


LT. Application Rules: 50 (status of corporation in 1972 taxation year). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-176R2: 
Taxable Canadian property — interests in and options on real property and shares; IT- 
391R: Status of corporations; IT-458R2: Canadian-controlled private corporation. 


Forms: T2067: Election not to be a public corporation; T2073: Election to be a public 
corporation. 


“tax equity [para. 89(1)(h)]” — 
“taxable Canadian corporation” means. a corporation that, at the 
time the expression is relevant, 

(a) was a Canadian corporation, and 


(b) was not, by virtue of a statutory provision, exempt from tax 
under this Part; 


[Repealed under former Act] 


u ask. that I consider Fe the Act 


could trigger pees tax consequences. Y 


S.: 89(1.2) 
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t apply. to a 


Related Provisions: 134 — NRO deemed not taxable Canadian corporation; 149 — 
Statutory provisions exempting taxpayers from tax under this Part; 248(1)“taxable Ca- 
nadian corporation” — Definition applies to entire Act. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


“taxable dividend’? means a dividend other than 


(a) a dividend in respect of which the corporation paying the 
dividend has elected in accordance with subsection 83(1) as it 
read prior to 1979 or in accordance with subsection 83(2), and 


(b) a qualifying dividend paid by a public corporation to share- 

holders of a prescribed class of tax-deferred preferred shares of 

the corporation within the meaning of subsection 83(1). 
Related Provisions: 15.1(1) — Small business development bond interest deemed 
taxable dividend; 15.2(1) — Small business bond interest deemed taxable dividend; 
82(1) — Inclusion of taxable dividend in income; 88(2) — Winding-up of a Canadian 
corporation; 96(1.11)(b) — Publicly-traded partnership distribution deemed to be divi- 
dend; 104(16) — Income trust distribution deemed to be. taxable dividend; 129(1.2) — 
Dividends paid to.create dividend refund deemed not to be taxable dividends for pur- 
poses of s. 129; 129(7) — Capital gains dividend is not a taxable dividend for purposes 
of dividend refund (s. 129); 142.7(10)(a) — Branch-establishment dividend to foreign 
entrant bank deemed not to be taxable dividend; 248(1)‘taxable dividend” — Defini- 
tion applies to entire Act; 260(5) — Deemed taxable dividend on securities lending 
arrangement: 


Regulations: 2107 (tax-deferred preferred series). 


Interpretation Bulletins: IT-52R4: Income bonds and income debentures 
(archived); IT-67R3: Taxable dividends from corporations resident in Canada; IT- 
146R4: Shares entitling shareholders to choose taxable or capital dividends. 


“tax-paid undistributed surplus on hand [para. 89(1)(k)]’ — 
[Repealed under former Act] 


“1971 capital surplus on hand [para. 89(1)())’ — 
under former Act] 


(1.01) Application of subsec. 138(12)— The definitions in 
subsection 138(12) apply to this section. 


Origin of subsec. 89(1.01): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words to subsec. 138(12)). 


[Repealed 


(1.1) Capital dividend account where control acquired — 
Where at any particular time after March 31, 1977 a corporation 
that was, at a previous time, a private corporation ‘controlled di- 
rectly or indirectly in any manner whatever by one or more non- 
resident persons becomes a Canadian-controlled private corporation 
(otherwise than by reason of a change in the residence of one or 
more of its shareholders), in computing the corporation’s capital 
dividend account at and after the particular time there shall be de- 
ducted the amount of the corporation’s capital dividend account im- 
mediately before the particular time. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly; 256(7) — 
Where control deemed not acquired. 


Interpretation Bulletins: IT-66R6: Capital dividends. 


(1.2) Capital dividend account of tax-exempt corpora- 
tion — Where at any particular time after November 26, 1987 a 
corporation ceases to be exempt from tax under this Part on its taxa- 
ble income, in computing the corporation’s capital dividend account 
at and after the particular time there shall be deducted the amount of 
the corporation’s capital dividend account (computed without refer- 
ence to this subsection) immediately after the particular time. 


Interpretation Bulletins: IT-66R6: Capital dividends. 
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(2) Where corporation is beneficiary — For the purposes of 
this section, 


(a) where a corporation was a beneficiary under a life insurance 
policy on June 28, 1982, it shall be deemed not to have been a 
beneficiary under such a policy on or before June 28, 1982 
where at any time after December 1, 1982 a prescribed premium 
has been paid under the policy or there has been a prescribed 
increase in any benefit on death under the policy; and 


(b) where a corporation becomes a beneficiary under a life insur- 
ance policy by virtue of an amalgamation or a winding-up to 
which subsection 87(1) or 88(1) applies, it shall be deemed to 
have been a beneficiary under the policy throughout the period 
during which its predecessor or subsidiary, as the case may be, 
was a beneficiary under the policy. 


Regulations: 309 (prescribed increase, prescribed premium). 


(3) Simultaneous dividends — Where a dividend becomes pay- 
able at the same time on more than one class of shares of the capital 
stock of a corporation, for the purposes of sections 83, 84 and 88, 
the dividend on any such class of shares shall be deemed to become 
payable at a different time than the dividend. on the other class or 
classes of shares and to. become payable in the order designated 


(a) by the corporation on or before the day on or before which 
its return of income for its taxation year in which such dividends 
become payable is required to be filed; or 


(b) in any other case, by the Minister. 


(4) GRIP addition — becoming CCPC — If, in a particular tax- 
ation year, a corporation is a Canadian-controlled private corpora- 
tion or a deposit insurance corporation but was, in its preceding tax- 
ation year, a corporation resident in Canada other than a Canadian- 
controlled private corporation or a deposit insurance corporation, 
there may be included in computing the corporation’s general rate 
income pool at the end of the particular taxation year, the amount 
determined by the formula 


AEB CD Bp Ge tt 
where 


A. is the total of all amounts each of which is the cost amount to the 
corporation of a property immediately before the end of its pre- 
ceding taxation year; 


B is the amount of any money of the corporation on hand immedi- 
ately before the end of its preceding taxation year; 


OQ 


is the amount, if any, by which 


(a) the total of all amounts that, if the corporation had had 
unlimited income for its preceding taxation year from each 
business carried on, and from each property held, by it in that 
preceding. taxation year and had realized an unlimited 
amount of capital gains for that preceding taxation year, 
would have been deductible under subsection 111(1) in com- 
puting its taxable income for that preceding taxation year 


exceeds 


(b) the total of all amounts deducted under subsection 111(1) 
in computing the corporation’s taxable income for that pre- 
ceding taxation year; 


D is the total of all amounts each of which is the amount of any 
debt owing by the corporation, or of any other obligation of the 
corporation to pay any amount, that was outstanding immedi- 
ately before the end of its preceding taxation year; 


E_ is the paid up capital, immediately before the end of its preced- 
ing taxation year, of all of the issued and outstanding shares of 
the capital stock of the corporation; . 


Fis the total of all amounts each of which is a reserve deducted in 
computing the corporation’s income for its preceding taxation 
year; 


G is the corporation’s capital dividend account, if any, immedi- 
ately before the end of its preceding taxation year; and 
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H ‘is the corporation’s low rate income pool immediately before the 
end of its preceding taxation year. ia 
Related Provisions: 125(7)Canadian-controlled private corporation”(d) — Election 


not to be CCPC for purposes of 89(4); 249(3.1) — Deemed year-end on becoming 
CCPC; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 89(4) added by 2007, c. 2, subsec. 47(2), applicable to taxation years 
that end after 2005. 


(5) GRIP addition — post-amalgamation — If a Canadian- 
controlled private corporation or a deposit insurance corporation (in 
this subsection referred to as the “new corporation’) is formed as a 
result of an amalgamation (within the meaning assigned by subsec- 
tion 87(1)), there shall be included in computing the new corpora- 
tion’s general rate income pool at the end of its first taxation year 
the total of all amounts each of which is 


(a) in respect of a predecessor corporation that was, in its taxa- 

tion year that ended immediately before the amalgamation (in 
this paragraph referred to as its “last taxation year”), a Cana- 
dian-controlled private corporation or a deposit insurance corpo- 
ration, the positive or negative amount determined in respect of 
the predecessor corporation by the formula 


A-B 
where 


A is the predecessor corporation’s general rate income pool at 
the end of its last taxation year, and 


B is the amount, if any, by which 


(i) the total of all amounts each of which is an eligible 
dividend paid by the predecessor corporation. in its last 
taxation year 


exceeds 


(ii) the total of all amounts each of which is an excessive 
eligible dividend designation made by the predecessor 
corporation in its last taxation year; or 


(b) in respect of a predecessor corporation (in this paragraph re- 
ferred to as the “non-CCPC predecessor”) that was, in its taxa- 
tion year that ended immediately before the amalgamation (in 
this paragraph referred to as its “last taxation year”), not a'‘Cana- 
dian-controlled private corporation or a deposit insurance corpo- 
ration, the amount determined by the formula 


A+B+C—D—E—-F—G—H 
where 


A. is the total of all amounts each of which is the cost amount to 
the non-CCPC predecessor of a property immediately before 
the end of its last taxation year, 


B is the amount of any money of the non-CCPC predecessor on 
hand immediately before the end of its last taxation year, 


C is the amount, if any, by which 


(i) the total of all amounts that, if the non-CCPC prede- 
cessor had had unlimited income for its last taxation year 
from each business carried on, and from each property 
held, by it in that last taxation year and had realized an 
unlimited amount of capital gains for that last taxation 
year, would have been deductible under subsection 111(1) 
in computing its taxable income for that last taxation year 


exceeds 


(ii) the total of all amounts deducted under subsection 
111(1) in computing the non-CCPC predecessor’s taxable 
income for its last taxation year, Een 


D is the total of all amounts each of which is the amount of any 
debt owing by the non-CCPC predecessor, or of any other 
obligation of the non-CCPC predecessor to pay any amount, 
that was outstanding immediately before the end of its last 
taxation year, 


E_ is the paid up capital, immediately before the end of its last 
taxation year, of all of the issued and outstanding shares of 
the capital stock of the non-CCPC predecessor, bh 
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F. is the total of all amounts each of which is a reserve deducted 
in computing the non-CCPC predecessor’s income for its last 
taxation year, 


Gis the non-CCPC predecessor’ s capital ditadend account, if 
any, immediately before the end of its last taxation year, and 


His the non-CCPC predecessor’s low rate income pool imme- 
diately before the end of its last taxation year. 
Related Provisions: 87(2)(vv) — Application on amalgamation; 88(1)(e.2)(ix) — 
Application on windup; 125(7)*Canadian-controlled private corporation’”(d) — Elec- 
tion not to'be CCPC for purposes of 89(5); 257 — Formula in para. (b) cannot calculate 
to less than zero: 


History: Subsec. 89(5) ae pee 2007, c. 2, subsec. fits petite to taxation years 
that end after 2005. 


(6) GRIP addition — post-winding-up — If subsection 88(1) 
applies to the winding-up of a subsidiary into a parent (within the 
meanings assigned by that subsection) that is a Canadian-controlled 
private corporation or a deposit insurance corporation, there shall be 
included in computing the parent’s general rate income pool at the 
end of its taxation year that immediately follows the taxation year 
during which it receives the assets of the subsidiary on the winding- 
up KO OFS | . 
(a) if the subsidiary was, in its taxation year during which its 
assets were distributed to the parent on the winding-up (in this 
paragraph referred to as its “last taxation year”), a Canadian- 
controlled private corporation. or a deposit insurance corpora- 
tion, the positive or negative amount determined by the formula 


A-B 
where 


A is the subsidiary’s general rate income pool at the end of its 
last taxation year, and 


Bis the amount, if any, by which 


(i) the total of all amounts each of which is an eligible divi- 
dend paid by the subsidiary in its last taxation year 


exceeds 


(ii) the total of all amounts each of which is: an excessive 
eligible dividend ee made by the subsidiary in its 
last taxation year; and 


(b)-in any other case, the amount determined by the formula 


Av BobpnC - D> Bh R—.G- He 
where 


A is the total of all amounts each of which is the cost amount to 
the subsidiary of a property immediately before the end of its 
taxation year during which its assets were distributed to the 
parent on the winding-up (in this paragraph referred to as its 
“last taxation year’), 


B_ is the amount of any money of the subsidiary on hand imme- 
diately before the end of its last taxation year, 


C_is the amount, if any, by which 


(i) the total of all amounts that, if the subsidiary had had 
unlimited income for its last taxation year from each busi- 
ness carried on, and from each property held, by it in that 
last taxation year and had realized an unlimited amount of 
capital gains for that last taxation year, would have been 
deductible under subsection 111(1).in.computing its taxa- 
ble income for that last taxation year 


exceeds 


(ii) the total of all amounts deducted under subsection 
111(1) in computing the subsidiary’s taxable income for 
its last taxation year, 


D_\ is the total of all amounts each of which i is the amount of any 
debt owing by the subsidiary, or of any other obligation of 
the subsidiary to pay any amount, that was outstanding im- 
mediately before the end of its last taxation year, 


S. 89(8) 


E is the paid up capital, immediately before the end of its last 
taxation year, of all of the issued and outstanding shares of 
the capital stock of the subsidiary, 


F. is the'total of all amounts each of which is a reserve deducted 
' in computing the subsidiary’s income for its last taxation 
year, 


G. is the: subsidiary’s capital dividend account, if any, immedi- 
ately before the end of its last taxation year, and 


H is the subsidiary’s low rate income pool immediately before 
the end of its last taxation year. 
Related Provisions: 87(2)(vv), 88(1)(e.2)(ix).— Application on windup; 125(7)“Ca- 
nadian-controlled private corporation’”’(d) — Election not to be CCPC for purposes of 
89(6); 257 — Formula in para. (b) cannot calculate to less than zero. 


History: Subsec. 89(6) added by 2007, c. 2, subsec. 47(2), applicable to taxation years 
that end after 2005. 


(7),GRIP addition for 2006 — If a corporation was (or, but for 
an election under subsection (11), would have been), throughout its 
first taxation year that includes any part of January 1, 2006, a Cana- 
dian-controlled private corporation, its general rate income pool at 
the end of its immediately preceding taxation year'is deemed to be 
the greater of nil and the amount determined by the formula 


A-B 
where 
A is the total of 


(a) 63%.of the total.of all amounts each of which is the cor- 
poration’s full, rate taxable income (as defined in subsection 
123.4(1)), for a taxation year of the corporation that ended 
after 2000 and before 2004, determined before taking into 
consideration the specified future tax consequences for that 
taxation year, 


(b) 63% of the total of all amounts each of which is the cor- 
poration’s full rate taxable income (as would be defined in 
subsection 123.4(1), if that definition. were read without ref- 
erence to its. subparagraphs (a)(i) and (ii)), fora taxation year 
of the corporation that ended after.2003 and before 2006, de- 
termined before taking into consideration the specified future 
tax consequences for that taxation year, and 


(c) all amounts each of which was deductible under subsec- 
tion 112(1) in computing the corporation’s taxable income 
for a taxation year of the corporation (in this paragraph re- 
ferred to as the “particular corporation”) that ended after 
2000 and before 2006, and is in respect of a dividend’ re- 
ceived from a corporation (in this paragraph referred to as the 
“payer corporation”) that was, at the time it paid the divi- 
dend, connected (within the meaning assigned by subsection 
186(4)) with the particular corporation, to the extent that it is 
reasonable to consider, having regard to all the circumstances 
(including but not limited to other shareholders ‘having re- 
ceived dividends from the payer corporation), that the divi- 
dend was attributable to an amount that is, or if this subsec- 
tion applied to the payer corporation would be, described in 
this paragraph or in paragraph (a) or ©) in respect of the 
payer corporation; and 


B. is the total of all amounts each of which is a taxable dividend 
paid by the corporation in those taxation years. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

History: Subsec. 89(7) added by 2007, c. 2, subsec. 47(2), applicable to taxation years 


that end after 2005 except that it applies only tothe first taxation year of a corporation 
that includes any part of January 1, 2006. 


Forms: T2 SCH’53:'General rate income pool (GRIP). calculation. 


(8) LRIP addition — ceasing to be CCPC — If, in a particular 
taxation year, a corporation is neither a Canadian-controlled private 
corporation nor a deposit insurance corporation but was, in its pre- 
ceding taxation year, a Canadian-controlled private corporation ora 
deposit insurance corporation, there shall be included in computing 
the corporation’s low rate income pool at any time in the particular 
taxation year the amount determined by the formula 
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At DEC De ba it 
where 


A is the total of all amounts each of which is the cost amount to the 
corporation of a property immediately before the end of its pre- 
ceding taxation year; 


Bis the amount of any money of the corporation on hand immedi- 
ately before the end of its preceding taxation year; 


C is the amount, if any, by which 


(a) the total of all amounts that, if the corporation had had 
unlimited income for its preceding taxation year from each 
business carried on, and from each property held, by it in that 
preceding taxation year and had realized an unlimited 
amount of capital gains for that preceding taxation year, 
would have been deductible under subsection 111(1) in com- 
puting its taxable income for that preceding taxation year 


exceeds 


(b) the total of all amounts deducted under subsection 111(1) 
in computing the corporation’s taxable income for its preced- 
ing taxation year; 


D is the total of all amounts each of which is the amount of any 
debt owing by the corporation, or of any other obligation of the 
corporation to pay any amount, that was outstanding immedi- 
ately before the end of its preceding taxation year; 


E is the paid up capital, immediately before the end of its preced- 
ing taxation year, of all of the issued and outstanding shares of 
the capital stock of the corporation; 


F is the total of all amounts each of which is a reserve deducted in 
computing the corporation’s income for its preceding taxation 
year; 

G is 


(a) if the corporation is not a private corporation in the par- 
ticular taxation year, the corporation’s capital dividend ac- 
count, if any, immediately before the end of its preceding 
taxation year, and 


(b) in any other case, nil; and 
H_ is the positive or negative amount determined by the formula 


L—J 
where 


I is the corporation’s general rate income pool at the end of its 
preceding taxation year, and 


J is the amount, if any, by which 


(a) the total of all amounts each of which is an eligible 
dividend paid by the corporation in its preceding taxation 
year 


exceeds 


(b) the total of all amounts each of which is an excessive 
eligible dividend designation made by the corporation in 
its preceding taxation year. 

Related Provisions: 125(7)Canadian-controlled private corporation’(d) — Election 


not to be CCPC for purposes of 89(8); 249(3.1) — Deemed year-end on ceasing to be 
CCPC; 257 — First formula cannot calculate to less than zero. 


History: Subsec. 89(8) added by 2007, c. 2, subsec. 47(2), applicable to taxation years 
that end after 2005. 


I.T. Technical News: 44 (calculating LRIP for cash-basis taxpayers). 


(9) LRIP addition — amalgamation — If a corporation that is 
resident in Canada and that is neither a Canadian-controlled private 
corporation nor a deposit insurance corporation (in this subsection 
referred to as the “new corporation”) is formed as a result of the 
amalgamation or merger of two or more corporations one or more 
of which is a taxable Canadian corporation, there shall be included 
in computing the new corporation’s low rate income pool at any 


Income Tax Act, Part I; Division B 


time in its first taxation year the total of all amounts each of which 
is 


(a) in respect of a predecessor corporation that was, in its taxa- 
tion year that ended immediately before the amalgamation, 
neither a Canadian-controlled private corporation nor a deposit 
insurance corporation, the predecessor corporation’s low rate in- 
come pool at the end of that taxation year; and 


(b) in respect of a predecessor corporation (in this paragraph re- 
ferred to as the “CCPC predecessor”) that was, throughout its 
taxation year that ended immediately before the amalgamation 
(in this paragraph referred to as its “last taxation year”), a Cana- 
dian-controlled private corporation or a deposit insurance corpo- 
ration, the amount determined by the formula 


A+B+C-—-D-E-F-G-H 
where 


A_ is the total of all amounts each of which is the cost amount to 
the CCPC predecessor of a property immediately before the 
end of its last taxation year, 


B is the amount of any money of the CCPC predecessor on 
hand immediately before the end of its last taxation year, 


C is the amount, if any, by which 


(i) the total of all amounts that, if the CCPC predecessor 
had had unlimited income for its last taxation year from 
each business carried on, and from each property held, by 
it in that last taxation year and had realized an unlimited 
amount of capital gains for that last taxation year, would 
have been deductible under subsection 111(1) in comput- 
ing its taxable income for that last taxation year 


exceeds 


(ii) the total of all amounts deducted under subsection 
111(1) in computing the CCPC predecessor’s taxable in- 
come for its last taxation year, 


D is the total of all amounts each of which is the amount of any 
debt owing by the CCPC predecessor, or of any other obliga- 
tion of the CCPC predecessor to pay any amount, that was 
outstanding immediately before the end of its last taxation 
year, 

E is the paid up capital, immediately before the end of its last 
taxation year, of all of the issued and outstanding shares of 
the capital stock of the CCPC predecessor, 


F is the total of all amounts each of which is a reserve deducted 
in computing the CCPC predecessor’s income for its last tax- 
ation year, 
G is 
(i) if the new corporation is not a private corporation in its 
first taxation year, the CCPC predecessor’s capital divi- 
dend account, if any, immediately before the end of its 
last taxation year, and 
(ii) in any other case, nil, and 

H is the positive or negative amount determined by the formula 


I-J 
where 


I is the CCPC predecessor’s general rate income pool at the 
end of its last taxation year, and 


J is the amount, if any, by which 


(1) the total of all amounts each of which is an eligible 
dividend paid by the CCPC predecessor in its last tax- 
ation year 

exceeds 


(ii) the total of all amounts each of which is an exces- 
sive eligible dividend designation made by the CCPC 
predecessor in its last taxation year. 


Related Provisions: 87(2)(ww) — Application on amalgamation; 88(1)(e.2)(ix) — 
Application on winding-up; 125(7)“Canadian-controlled private corporation”’(d) — 
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Election not to be CCPC for purposes of 89(9); 257 — Formulas cannot calculate to 
less than zero. 


History: Subsec. 89(9) added by 2007, c. 2, subsec. 47(2), applicable to taxation years 
that end after 2005. , 


(10) LRIP addition — winding-up — If, in a particular taxation 
year, a corporation (in this subsection referred to as the “parent’”) is 
neither a Canadian-controlled private corporation nor a deposit in- 
surance corporation and in the particular taxation year all or sub- 
stantially all of the assets of another corporation (in this subsection 
referred to as the “subsidiary”) were distributed to the parent on a 
dissolution or winding-up of the subsidiary, there shall be included 
in computing the parent’s low rate income pool at any time in the 
particular taxation year that is at or after the end of the subsidiary’s 
taxation year (in this subsection referred to as the subsidiary’s “last 
taxation year’) during which its assets were distributed to the parent 
on the winding-up, 


(a) if the subsidiary was, in its last taxation year, neither a Cana- 
dian-controlled private corporation nor a deposit insurance cor- 
poration, the subsidiary’s low rate income pool immediately 
before the end of that taxation year; and 


(b) in any other case, the amount determined by the formula 


A+B+C—-D-E-F-G-H 
where 


A is the total of all amounts each of which is the cost amount to 
the subsidiary of a property immediately before the end of its 
last taxation year, 


B is the amount of any money of the subsidiary on hand imme- 
diately before the end of its last taxation year, 


C is the amount, if any, by which 


(i) the total of all amounts that, if the subsidiary had had 
unlimited income for its last taxation year from each busi- 
ness carried on, and from each property held, by it in that 
last taxation year and had realized an unlimited amount of 
capital gains for that last taxation year, would have been 
deductible under subsection 111(1) in computing its taxa- 
ble income for that last taxation year 


exceeds 
(ii) the total of all amounts deducted under subsection 


111(1) in computing the subsidiary’s taxable income for 
its last taxation year, 


D is the total of all amounts each of which is the amount of any 
debt owing by the subsidiary, or of any other obligation of 
the subsidiary to pay any amount, that was outstanding im- 
mediately before the end of its last taxation year, 


Eis the paid up capital, immediately before the end of its last 
taxation year, of all of the issued and outstanding shares of 
the capital stock of the subsidiary, 


F is the total of all amounts each of which is a reserve deducted 
in computing the subsidiary’s income for its last taxation 
year, 

G is 

(i) if the parent is not a private corporation in the particu- 
lar taxation year, the subsidiary’s capital dividend ac- 
count, if any, immediately before the end of its last taxa- 
tion year, and 


(ii) in any other case, nil, and 
H is the positive or negative amount determined by the formula 


TS 
where 


I_ is the subsidiary’s general rate income pool at the end of 
its last taxation year, and 


J is the amount, if any, by which 


(i) the total of all amounts each of which is an eligible 
dividend paid by the subsidiary in its last taxation year 


exceeds 


(ii) the total of all amounts each of which is an exces- 
sive eligible dividend designation made by the subsid- 
iary in its last taxation year. 
Related Provisions: 87(2)(ww), 88(1)(e.2)(ix) — Application on winding-up; 
125(7)“Canadian-controlled private corporation”(d) — Election not to be CCPC for 
purposes of 89(10); 257 — Formula in para. (b) cannot calculate to less than zero. 


History: Subsec. 89(10) added by 2007, c. 2, subsec. 47(2), applicable to taxation 
years that end after 2005. 


(11) Election: non-CCPC — Subject to subsection (12), a corpo- 
ration that files with the Minister on or before its filing-due date for 
a particular taxation year an election in prescribed form to have this 
subsection apply is deemed for the purposes described in paragraph 
(d) of the definition “Canadian-controlled private corporation” in 
subsection 125(7) not to be a Canadian-controlled private corpora- 
tion at any time in or after the particular taxation year. 

Related Provisions: 89(12) — Revocation of election; 220(2.1) — Extension of 
time for filing election; 249(3.1) — Deemed year-end on ceasing to be CCPC. 
History: Subsec. 89(11) added by 2007, c. 2, subsec. 47(2), applicable to taxation 
years that end after 2005. 


Forms: T2002: Election, or revocation of an election, not to be a CCPC. 


(12) Revoking election — If a corporation files with the Minister 
on or before its filing-due date for a particular taxation year a notice 
in prescribed form revoking, as of the end of the particular taxation 
year, an election described in subsection (11), the election ceases to 
apply to the corporation at the end of the particular taxation year. 
Related Provisions: 89(13) — Consent required for re-election. 

History: Subsec. 89(12) added by 2007, c. 2, subsec. 47(2), applicable to taxation 
years that end after 2005. 

Forms: T2002: Election, or revocation of an election, not to be a CCPC. 


(13) Repeated elections — consent required — If a corpora- 
tion has, under subsection (12), revoked an election, any subsequent 
election under subsection (11) or subsequent revocation under sub- 
section (12) is invalid unless 


(a) the Minister consents in writing to the subsequent election or 
the subsequent revocation, as the case may be; and 


(b) the corporation complies with any conditions imposed by the 
Minister. 


History: Subsec. 89(13) added by 2007, c. 2, subsec. 47(2), applicable to taxation 
years that end after 2005. 


(14) Dividend designation — A corporation designates a divi- 
dend it pays at any time to be an eligible dividend by notifying in 
writing at that time each person or partnership to whom it pays all 
or any part of the dividend that the dividend is an eligible dividend. 
Related Provisions: 185.1 — Penalty tax on excessive eligible dividend. designa- 
tion; 248(7)(a) — Notification deemed received once it is mailed. 


History: Subsec. 89(14) added by 2007, c. 2, subsec. 47(2), applicable to taxation 
years that end after 2005 except that, in respect of a dividend paid before February 21, 
2007, a designation under subsec. 89(14) is deemed to have been made in a timely 
manner if it is made on or before May 22, 2007. 


1.T. Technical News: 41 (eligible dividend designation). 


(15) Meaning of expression “deposit insurance corpora- 
tion” — For the purposes of paragraphs 87(2)(vv) and (ww) (in- 
cluding, for greater certainty, in applying those paragraphs as pro- 
vided under paragraph 88(1)(e.2)), the definitions “excessive 
eligible dividend designation”, “general rate income pool’, and 
“low rate income pool” in subsection (1) and subsections (4) to (6) 
and (8) to (10), a corporation is a deposit insurance corporation if it 
would be a deposit insurance corporation as defined in the defini- 
tion “deposit insurance corporation” in subsection 137.1(5) were 
that definition read without reference to its paragraph (b) and were 
this Act read without reference to subsection 137.1(5.1). 

History: Subsec. 89(15) added by 2007, c. 2, subsec. 47(2), applicable to taxation 
years that end after 2005. 

Definitions [s. 89]: “adjusted taxable income” — 89(1); “adjustment time” — 14(5), 
248(1); “aggregate investment income” — 129(4), 248(1); “allowable capital loss’ — 
38(b), 248(1); “amalgamation” — 87(1); “amount” — 248(1); “arm’s length” — 
251(1); “business” — 248(1); “Canada” — 255; “Canadian-controlled private corpora- 
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S. 89 


tion” — 125(7), 248(1); “Canadian corporation” — 89(1), 248(1); “capital divi- 
dend” — 83(2)—(2.4), 248(1); “capital gain” — 39(1)(a), 248(1); “capital loss” — 
39(1)(b), 248(1); “capital property” — 54, 248(1); “class”, “class of shares” — 248(6); 
“connected” — 186(4); “consequence of the death” — 248(8); “controlled” — 256(6), 
(6.1); “controlled directly or indirectly” —256(5.1), (6.2); “cooperative corpora- 
tion” — 136(2); “corporation” — 248(1), Interpretation Act 35(1); “cost amount” — 
248(1); “credit union” — 137(6), 248(1); “cumulative eligible capital” — 14(5), 
248(1); “deposit, insurance corporation” — 89(15); “depreciable property” — 13(21), 
248(1); “designated property” — 89(1); “designated stock exchange” — 248(1), 262; 
“disposition”, “dividend” — 248(1); “eligible capital amount” — 14(1), 248(1); “eligi- 
ble capital expenditure” — 14(5), 248(1); “eligible dividend” — 89(1), 248(1), 260(5): 
“excessive eligible dividend designation” — 89(1),248(1); “filing-due date” —248(1); 
“foreign affiliate” —95(1), 248(1); “general rate factor” — 89(1); “general rate. in- 
come pool” — 89(1), 248(1); “incorporated in Canada” — 248( 1)“corporation incorpo- 
rated in Canada”; “insurance corporation”, “inventory” — 248(1); “investment corpo- 
ration” — 130(3), 248(1); “life insurance corporation” — 248(1); “life insurance 
policy” —138(12), 248(1); “low rate income pool” — 89(1), 248(1); “Minister? — 
248(1); “mortgage investment corporation’? — 130.1(6), 248(1); “mutual fund corpora- 
tion” — 131(8), 248(1); “non-resident” — 248(1); “paid-up capital” — 89(1), 248(1); 
“parent” — 88(1); “payable” — 84(7); “period” — 89(1)“capital dividend  ac- 
count”(a)(i)(A); “person”, “prescribed” — 248(1); “prescribed incfease” — Reg. 
309(2); “prescribed labour-sponsored venture capital corporation” — Reg. 6701; “pre- 
scribed premium” — Reg. 309(1); “prescribed ‘venture capital corporation” — Reg: 
6700; “private corporation” — 89(1), 248(1); “property” — 248(1); “province”? — Jn- 
terpretation Act 35(1); “public corporation” — 89(1), 248(1); “resident in Canada” — 
94(3)(a)(viii), 250; “series of transactions” — 248(10); “share”, “shareholder”, “speci- 
fied future tax consequence” —.248(1): “subsidiary” — 88(1); “substituted” —248(5); 
“taxable Canadian corporation” — 89(1), 248(1): “taxable capital gain” — 38(a), (a.1), 
248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxa- 
tion year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 


89.1 [Repealed under former Act] 


Subdivision i — Shareholders of 
Corporations Not Resident in Canada 


90. Dividends received from non-resident corporation — 
In computing the income for a taxation year of a taxpayer resident 
in Canada, there shall be included any amounts received by the tax- 
payer in the year as, on account or in lieu of payment of, or in satis- 
faction of, dividends on a share owned by the taxpayer of the capi- 
tal stock of a corporation not resident in Canada. 


Proposed Amendment — 90 


90. (1) Dividends received from non-resident corpora- 
tion — In computing the income for a taxation year of a taxpayer 
resident in Canada, there is to be included any amount received by 
the taxpayer at any time in the year as, on account or in lieu of 
payment of, or in satisfaction of, a dividend on a share owned by 
the taxpayer of the capital stock of a non-resident corporation. 


Technical Notes: Section 90 includes in the income of a taxpayer resident in 
Canada any dividends received from a non-resident corporation. 


Section 90 is being significantly expanded to’ provide, among other things, specific 
tules for dividends from foreign affiliates and to address avoidance techniques in- 
volving socalled “upstream loans”. As more fully explained below, new subsections 
90(1) to (3) relate to dividends, while new. subsections 90(4) to (10) relate to. up- 
stream loans. 

New subsection 90(1) is substantively the same as existing section 90, the only dif- 
ference being the modernization of its language. 

Related Provisions: 82(1) — Dividends received from corporation resident in 
Canada; 93.1(1) — Shares owned by partnership deemed owned by partners: 
113(1) — Deduction to corporation for dividend received from foreign affiliate. 


(2) Dividend from foreign affiliate — For the purposes of this 
Act, an amount is. deemed to be a dividend paid or received, as the 
case may be, at any time on a share of a class of the capital stock. 
of a non-resident. corporation that is a foreign affiliate of a tax- 
payer if the amount is the share’s portion of a pro rata distribution 
(other than a distribution made in the course of a liquidation and _ 
dissolution of the corporation or on a redemption, acquisition or 
cancellation of the share by the corporation) made at that time by | 
the corporation on all the shares of that class. ae 
Technical Notes: New subsections 90(2) and (3), taken together, provide an all- 
encompassing definition of a dividend from a foreign affiliate for the purposes of the 


Income Tax Act, Part I; Division B 


Act. By virtue of its application for all purposes of the Act, these rules Iso 
all purposes of the Regulations, notably Part LIX of the Regulations whi: ch 

the surplus accounts of a foreign affiliate. boll j 
Es ntially subsection 90(2) treats all pro-rata distributions in respec 
foreign affiliate as dividends, except where they are received i 


ffect of allowing taxpayers. 
to access the ACB of the shares of their foreign affiliates as a surrogate for the capi 
of their affiliates. 


New subsections 90(1) to (3) apply after August 19, 201 1. However, if a taxpaye 
elects retroactive application of the new pre-acquisition surplus election in subsectic 

5901(2) of the Regulations, subsections 90(1) to (3) also apply after February 2 
2004 and on or before August 19, 2011. In that case, there would, on or before / 
gust 19, 2011, be a transitional reading of paragraph 90(2)(a) whereby amounts re- 
ceived on a reduction of the paid-up capital of the foreign affiliate would not be 
deemed under subsection 90(2) tobe adividend, A : ) 

Related Provisions: 93.1(1) — Shares owned by partnership deemed owned by _ 
partners; 113(1)— Deductions against dividend from foreign affiliate; Reg. — 
5901(2)(b) — Election for dividend to come out of pre-acquisition surplus. 


(3) Exclusion — No amount paid or received at any time is, for 
the purposes of this Act, a dividend paid or received on a share of. 
the capital stock of a non-resident corporation that is a foreign — 
affiliate of a taxpayer unless it is so deemed under this Part. : 
Technical Notes: See under 90(2). LOIS S05 ei 
Related Provisions: 93.1(1) — Shares owned by partnership deemed owned by 
(4) Loan from foreign affiliate — Except where subsection 
15(2) applies, if a person or partnership that is at any time a speci- 
fied debtor in respect of a taxpayer resident in Canada receives at 
that time a loan from, or becomes at that time indebted to, a credi- 
tor that is a foreign affiliate of the taxpayer or that is a partnership 
of which such an affiliate is a member, the specified amount in 
respect of the loan or indebtedness is to be included in computing 
the income of the taxpayer for the taxpayer’s taxation year that — 
includes that time. i 
Technical Notes: New subsections 90(4) to (10) introduce a series of rules to 
address upstream loans. These rules are anti-ayoidance rules designed to prevent tax-_ 
payers from making synthetic dividend distributions from foreign affiliates in order — 
to avoid what would otherwise be income inclusions under new subsection 90(1) that 
are not fully offset by deductions under paragraphs 113(1)(a) to (b). BS 
New subsection 90(4) is the main operative component of the “upstream loan” rule. 
This rule, which is modelled on subsection 15(2), provides for an inclusion of “speci- 
fied amounts” in the income of a taxpayer resident in Canada where loans are made 
by foreign affiliates of the taxpayer to certain “specified debtors”. ‘Specified | 
amount” and “specified debtor” are defined in new subsection 9010). a 
Given the potential for overlap between subsections 15(2) and 90(4), subsection 
90(4) does not apply where subsection 15(2) already provides for an income 
inclusion. oe 
Note that the reference in subsection 90(4) to a “member” of a partnership is to be 
applied with due regard to the “look-through” rule in new subsection yak) ee 
Related Provisions: 90(5) — Exceptions; 90(6) — Deduction where dividend 
could have been paid tax-free; 90(9) — Deduction when loan repaid; 9 10) — Defi- 
nitions of “specified amount” and “specified debtor”; 93.1(1) — Shares owned by 
partnership deemed owned by partners. aos HU 
(5) Exceptions to subsec. (4) — Subsection (4) does not ap- 
(a) a loan or indebtedness that is repaid, other than as part of a 
series of loans or other transactions and repayments, within 
two years of the day the loan was made or the indebtedness _ 
arose; or ~ ot oe 
(b) indebtedness that arose in the ordinary course of the busi- 
~ ness of the creditor or a loan made in the ordinary course of 
‘the creditor’s business of lending money where, at the time the . 
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d amount in ed sf th 


Pie sdebednes: was incurred, aoene Vaecony or a 


ly to the taxpayer as one or more dividends, reasonably 
be considered to have given rise to ceanciion. under any yo 


(b) during the portion of i the current year i in S hice the pec. 
or toon Dr indebtedn s is outstanding no ap le are paid to 
+ in Canad ; 


bie ihe’ taxpayer to fully off 
3 is the case, of _— ce 


opostionste UFT" oe under Lite We b) of - definition “unde lying 
sign tax applicable”, it is intended that a taxable surplus amount equ 
— piers of unealyine, ey tax ope ponndaed Ao dc >ducti 


are intended to be those that are in the chain of foreign affiliates whose surplus could 
be aggregated and included in the determi 
ductions referred to in the first condition Ge. paragraph 90(6)(a)). 


en ae 
ne the loan or indebtedness i is oustanding. Reloaat he affiliates, L 


on of the hypothetical section 113 de- 


The third condition i is that no other toan or indebtedness made or speared during the 


same time period can rely on the same surplus balances in claiming a deduction 


under subsection 90(6). The second and third conditions are intended to prevent tax- _ 


payers from receiving the benefit of the deduction under subsection 90(6) more than — 
once in respect of the same surplus t balances. Essentially this deduction is intended to 


allow taxpayers to make loans instead of paying dividends wes there i is no es . 


tion to achieve a Canadian tax benefit. 


Tt should also be noted that any attempts at getting around Sleeicn 9014) or fitting 
into one of the exceptions in subsection 90(5) or (6) that are not within the scope of _ 
the intended application of these rules, as set out in these notes, will be subject wo 


review under the general anti-avoidance rule in section 245, In. particular, it is in- 


tended that back-to-back loans, and similar financial arrangements, with arm’s length : 


S. 90(10) spe 


parties would be considered a misuse of these new provisions and an abuse of me 
Act as a whole for the purposes of. section 245, 


Related Provisions: 90(7) — Amount ede is added back the next year, 
90(8) - — - No deduction under 90(6) if epay ment of loan deducted under 900). 


(7) Add-back for subsec. (6) deduction — There is to be in- 
cluded in computing the income of a taxpayer for a particular tax- 


ation year any amount deducted by the taxpayer under subsection 


(6) in computing the taxpayer’s income for the taxation year me 
immediately precedes the particular year. 

Technical Notes: New subsection. 90(7). provides for ‘the incon in the current 
taxation year of : an amount deducted under subsection 90(6) in the immediately pre- 


ceding taxation year. This inclusion can then be offset by a new deduction under 
saPeccon 7) if the conditions of that SubseCOn continue to be ‘met. 


(8 No double deduction oA taxpayer may. not claim a de: 
ductio for a taxation year under subsection (6) in respect of the 
same portion of the specified amount in respect of a loan or in- 
debtedness for which a deducti on is ening! for that | year by the 
taxpayer under subsection (9). 
Technical Notes: New subsection 90(8) i is a rule to prevent a double deduction in 
respect of the same loan or indebtedness, or portion thereof. This subsection “turns 


off” the subsection 90(6) deduction 1 in the year in which the relevant portion of a loan 
Or indebtedness i is repaid as that repayment should give tise to a. deduction under 


(9) Repayment of ican from foreian affiliate — There may 
be deducted in computing the income of a taxpayer for a particu- 
lar taxation Piao the amount determined by a formula | 


AXBIC” 


where” 


A is the specified amount, in respect of a loan or indebtedness, 
that i is included under | ‘subsection (4) in computing the tax- 
- payer’ s income for a preceding taxation year, 


Bis the portion of the loan or indebtedness that was repaid in the 
_ particular year, to the extent it is established, by subsequent 
events or otherwise, that the repayment was not part of a series 
of loans or other transactions and repayments, and 


C is the amount, in respect of the loan or indebtedness, that is 
_ teferred to in the description of a in ~ definition * ‘speetfied 
amount”. 

Technical Notes: New cubsection 90(9) is ahaonots to eaeeioh 20(1)G) and 


provides for a deduction from a taxpayer’ § income to the extent that a loan that was 
subject to sub: section 90(4) i is repaid i ina subsequent taxation year. 


In this regard, see also the commentary for new subsection 20(13). 


Related Provisions: 90(8) — No deduction under 90(6) if repayment of loan 
deducted under 9009); 90(10) — — Definition of Dry, amount”. 


(10) Definitions — The definitions anol in this 
section. 


“specified amount”, in Soe of a loan or jndebiedese ier 
to in ee @), means the amount determined by the Fortine 


AxB 


_ inc edness is, 


(a) a foreign affiliate of the eee the percentage that is 
or would be, if the taxpayer were a corporation resident in — 
Canada, the taxpayer’s surplus entitlement percentage in re- 
: ‘spect of the foreign: affiliate at the time fee to in sub- 
section (4), or 


_ (b) a partnership of which a foreign affiliate of the taxpayer 


is a member, the percentage determined by the formula 


: | CxDE 
where 


C is the percentage oe is or would be, if the taxpayer 
were a corporation resident in Canada, the taxpayer’s 
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S. 90(10) spe 


- surplus entitlement percentage in respect of the yp 


affiliate at the time referred to in subsection (4), 


D is the fair market value, at that time, of the foreign st 
iate’s direct or indirect interest in the partnership, and 


E is the fair market value, at that time, of all interests: in- 


the partnership. : 


Related Provisions: 90(4) — Specified amount ineinded’ ‘in income, 93. UOer 


Shares owned by partnership deemed owned by partners, 


“specified debtor’, in reser of a taxpayer resident i in Canada, at : 


any time, means 
(a) the taxpayer; 


(b) a person (other than a controlled foreign affiliate of the tax- : 


payer, within the meaning assigned by section 17) with which 
the taxpayer does not, at that time, deal at arm’s length; 


(c) a partnership of which a person or partnership referred to in . 


paragraph (a) or (b) is, at that time, a member; and 
(d) if the taxpayer is a partnership, 


(i) any member of the partnership that is a corporation resi- 
dent in Canada if the foreign affiliate referred to in subsec- 


tion (4) is, at that time, a foreign affiliate of the corporation, 


(ii) a person (other than a controlled foreign affiliate of the 
taxpayer, within the meaning assigned by section 17) with 
which a corporation referred to in subparagraph (i) does 
not, at that time, deal at arm’s length, 


(ili) a person (other than a controlled foreign affiliate of the 
taxpayer, within the meaning assigned by section 17) with 
which a corporation resident in Canada does not, at that 
time, deal at arm’s length if a foreign affiliate of the corpo- 
ration is, at that time, a member of the partnership, and 


(iv) a partnership of which a person or partnership referred 
to in any of subparagraphs (i) to (iii) is, at that time, a 
member. 


Related Provisions: 90(4) — Inclusion of loan from foreign affiliate in specified 
debtor’s income. 


Technical Notes: New subsection 90(10) defines the expressions “‘specified 
amount” and “specified debtor”, which are used in subsection 90(4) and, in the case 
of “specified amount’, in subsections 90(6), (8) and (9). 


“Specified amount” is essentially the amount of the loan multiplied by the taxpayer’s 
equity interest in the lending affiliate. This equity interest is measured by reference to 
the taxpayer’s “surplus entitlement percentage” in the affiliate, as defined in subsec- 
tion 95(1) by reference to subsection 5905(13) of the Regulations. See the commen- 
tary under subsection 5905(13), and related provisions, of the Regulations for details 


about important amendments to the “surplus entitlement percentage”’ definition. 


“Specified debtor” includes the taxpayer, certain non-arm’s length persons and cer- 
tain partnerships of which the taxpayer or non-arm’s length persons are members. An 
exception is made for controlled foreign affiliates (“CFA”) of the taxpayer. However, 
for these purposes, it is the CFA definition in subsection 17(15) that applies. The 
reference to section 17, as opposed to subsection 17(15), is meant to ensure that the 
anti-avoidance rule in subsection 17(14) applies for these purposes, 


It is also notable that the partnership “look-through” rule in subsection 93.1(1) is 
being expanded so that it applies for the purposes of section 90 and, thus, the defini- 
tion of “specified debtor” in subsection 90(10). 


New subsections 90(4) to (8) and (10) apply after August 19, 2011 and, because it is 
framed in the context of a taxation year of a taxpayer, new subsection 90(9) applies 
to taxation years that end after August 19, 2011. However, any loans or indebtedness 
incurred before August 19, 2011 are subject to a “re-birth” rule that deems the 
amounts outstanding on August 19, 2011 to be separate loans or indebtedness issued 
on that date. This “re-birth” rule is intended to ensure that all pre-August 19, 2011 
loans or indebtedness are entitled to the same two-year repayment window to which 
new, post-August 19, 2011, loans and indebtedness are entitled. 
Example 
Assumptions 

1. Canco and Cansub are corporations resident in Canada. 

2. Canco owns all of the shares of Cansub and 40% of the shares of FAI, 

3. FAI owns 60% of the shares of FA2. 


4. Cansub owns the remaining 60% of the shares of FAl and 40% of the shares 
of FA2. 


5. FAI and FA2 are non-resident corporations and ore has eae one class of 
shares. 


Income Tax Act, Part I, Division B 


January 15, 2012, FA2 loans $800 ‘0 
ember 30, 2014. — 


| their 201 2 taxation years ther respective ven ed nour” (as. defined 
: ; subsection 90(1 Q)) in respect of the $800 loan made by FA2 to Canco. The inc 

_ sion for Canco is $192 ($800 multiplied by Canco’s surplus entitlement P 
age (“SEP”) in FA2 of 24%), and for Cansub- ‘itis ae (8800 m 
Cansub’ ‘Ss SEP in FA2 of 76%). 


However, Canco and Cansub are entitled to partially offering deductions 
subsection 90(6) in 2012 and 2013. These deductions are based on 
results would have been if FA2 had instead paid the $800 as dividends up t 
chain to its two ultimate shareholders, Canco and Cansub. In this case, an $800 : 
dividend from FA2 would have moved cash of $320 to Cansub, of which $80 — 
would have been deductible under paragraph 113(1)(a), and would have moved 
$480 of cash and $120 of exempt surplus to FAI, FAl would then have paid a 
$480 dividend with Canco and Cansub receiving $192 and $288 of cash, respec- 
tively. Of the $192 dividend received by Canco, $48 would have been deductible — 
under paragraph 113(1)(a). Of the $288 dividend received by Cansub, $72 _ 
would have been deductible under paragraph 1 13(1)(a). Because all dividends — 
from exempt surplus are fully deductible, all such hypothetical dividends are el 
gible for deduction under subsection 90(6). 


Canco and Cansub would also be considered to have received hybrid Soba : 
dividends from FAI in the amount of $108 and $162, respectively. However, — 
because only a portion of these dividends would be deductible under paragraph 
113(1)(a.1), because the 10% hybrid underlying tax rate is below the Canadian 
capital gains tax rate of 12.5%, these dividends would not be considered fully — 
deductible and are thus not eligible for the subsection 90(6) deduction. 


Thus, in this example, the following inclusions and deductions would pe L 
2012, assuming the conditions of paragraphs 90(6)(b) and (ce) are met a Aens t 
period from ASee ed 15" to the end of 2012: 


Canco. ©. 
* $192 inclusion under subsection 90(4); and 
__ * $48 deduction under subsection 90(6). 
Cansub — 
‘ $608 inclusion: under dubsection 90(4): i 
* $152 ($80 + $72) deduction under subsection 90(6). 4 
Under subsection 904 7 My Canco and Cansub would have to include the rs 


equivalent amounts under cubeeaiads 90(6 ) in that year provided the conditions 
of paragraphs 90(6)(b) and (c) continue to be met during that entire year. 


In the 2014 taxation year, subsection 90(7) would again require an inclusie 
the subsection oH amounts. pe no deduction would be clamaite 


reps in that year and Subsection 90(9) should give each of Canco ana ‘Cans f 
a fully offsetting deduction. 


Application: The August 19, 2011 draft levislanion (oreig aie), 
amend s. 90 to read as ees gop as follows: — 


has elected Tedes para. 24(2)(a) of the draft legislation ae Appli tion 

5901(1)-(2)), subsecs. 90(1)-(3) also apply after February 27, 2004 and befor 
August 20, 2011 in respect of the taxpayer, except that, before August 20, 2 
subsec. me) as es is, in respect of the one to be read as 


paid « or received, as the case may be, at any time on a share 
the capital stock of a non-resident corporation that is a teigr affili 
a taxpayer if the amount is the share’s portion of a pro rata distribution 
(other than a distribution made in the course of a liquidation and dissolu- a 
tion of the corporation, on a redemption, acquisition or cancellatio: 
share by the corporation, or on a reduction of the paid-up capital 

_ corporation in respect of the share) bisieae at ant oo oe — on 
all the shares of that class. Cc. _ a 
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the portion of the Joan or indebte 
a separate loan or indebtedness th 
be on August 19, 2011 in the 


Related Provisions: 82(1) — Dividends received from corporation resident in Can- 
ada; 113(1) — Deduction to. corporation for dividend received from foreign affiliate; 
139.1(4)(, (g) —Deemed dividend on demutualization of insurance corporation; 
139.2 — Deemed dividend on distribution by mutual holding corporation. 


Selected Cases [s. 90]: Yang v. R., [2011] 4 C.T.C. 2129 (TCC) (Shares received as 
reorganization spin-off were taxable as dividends in kind). 


Definitions [s. 90]: “amount” — 248(1); “Canada” — 255; “corporation” — 248(1), 
Interpretation Act 35(1); “dividend” — 248(1); “resident in Canada” — 94(3)(a)(viii), 
250; “share” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. 


ee ne ease na) 
7 International Taxation ad on 


ing Canada’s ions of ee son sre ey in the eeetieacn areas: outbound and i in- 


eae process. i. 


nel has desehed an ae a sr spoctiic ee ee for i improv. : 


S. 90 


nt sh maintain the exiting one for th tax. 
of Canadian companies 


cmninenteo-goveracat basis without Tene 
ness income ifa TIEA is ‘not ee 


Recommendation 4 4.3: E 


current basis, 


Recommendation. 4.6: 2 the scope of the base erosion and stment He 
rules to ensure they are properly targeted and do not impede bona fide business transac- 
tions | and the competitiveness of Canadian businesses. 


ee 4.7: Impose no additional rules to restrict the déduichibitity of interest 
expense of Canadian companies where the borrowed funds are used to invest in foreign 
affiliates oon section ce 2 of the Income Tax Act should be en [this Gos was 
done — ei / 


Taxation Of inbound direct investment. oO Me 


Recommendation 5.1: Retain the current thin capitalization system, and petince the 
maximum saebiriereainty ratio vader the current thin a mules from 2:{ to 


Pop cn iioe 5. 33 Boe tax-motivated debt- dumping transactions | ‘within related 
aed groups oe the yee directly or indirectly, by a eese 


Non: - esident withholding taxes 


Recommendation 6.1: Consider further bua wabhaldiue 1 taxes Maced i in future 
tax treaties and protocols, to the extent permitted by the government's fiscal Bramework 
and | its agenda regarding additional corporate tax rate reductions. _ | 


Administration, compliance and legislative process > 


Recommendation 7.1: Take immediate action to enhance the dinlonie among taxpay- 
ers, tax advisors and the Canada Revenue Agency to promote the mutual epee) 
and cooperation ‘required to uphold Canada’s self-assessment system. 


Recommendation 7.2: Vake steps to improve administration of the transfer pricing ules 
in resolving disputes, cent alizing SS for Pater consistency, and resolving 
technical issues. _ 

Recommendation ey Biminets withholding tax ea eed to services : per- 
formed and employment ‘functions ¢ carried on in Canada where the non- -resident certi- 
fies the income is exempt from Canadian tax because of a tax treaty. . 


Recommendation 14 ‘Eliminate withholding tax requirements related to the disposition 
of taxable Canadian property where the non-resident certifies that the gain is exempt 
from Canadian tax because of a tax treaty [largely resolved now with 2010 amend- 
ments to 248(1)"taxable Canadian property” — ed.]. : : 
Recommendation 7. 5: Exclude the sale of all publicly traded Cada securities from 
notification and withholding requirements under section 116 of the Income Tax Act. 


Recommendation 1.6: Develop a comprehensive, long-term plan to optimize tax infor- 
mation collection, and set up the information management systems: needed to ee 
ciently process and analyze this information. — 

[For earlier news releases. when the Advisory Panel was established and finalized, see 
Finance news releases 2007-092 (Nov. 30/07) lan led, _ 11/07), in SITA 
43rd-45th ed. or at www.fin.ge.ca — ed.] _ 
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S. 91(1) Income Tax Act, Part I, Division B 


Federal Budget, Supplementary Information, Jan. 27, 2009: Internatio. 


LY 


Canada’s system of international taxation play: e in attracting inv 
and facilitating the growth of Canadian companies. 
received the final report of the Advisory Panel on ¢ 
Taxation (the Panel). The Government is studying the report and will provi 
sponse in due course, on which consultations will be a 


At the same time, certain issues which arose in the context of the Panel’s report 
more immediate response. oo 7. . 


Interest Deductibility : pee : 
[Section 18.2 will be repealed. This has been done — ed] a 
Non-Resident Trusts and Foreign Investment Entities = 


[Submissions received will be considered. Revised draft legislation was issued in 
gust 2010. See under proposed s. 94 — ed.] ye ve 


2004 Foreign Affiliate Proposals 


The Government will consider the Panel’s recommendations relating to foreign affili- 


ates before proceeding with the remaining foreign affiliate measures announced in Feb- 
ruary 2004 [see under 95 and Reg. Part LIX — ed.], as modified to take into account 
consultations and deliberations since their release. ; : : 


Dept. of Finance news release 2011-070, Aug. 19, 2011: Government of Can- 
ada Releases Draft Foreign Affiliate Rules... 3 . 


In its December 2008 report to the Minister of Finance, the Advisory Panel on Can- 
ada’s System of International Taxation recommended fundamental changes to Can- 
ada’s system of international taxation, particularly in respect of its exemption system 
for foreign source business income earned by foreign affiliates. 


At this time, however, the priority of the Government is to encourage countries to enter 
into Tax Information Exchange Agreements with Canada and to provide exempt sur- 
plus treatment as an incentive to those which choose to do so. The measures released 
today are aimed at improving the current international tax system, which the Panel 
characterized as a “good one that has served Canada well,” 


[For the full text of this news release see under 91(1) —ed.] 


91. (1) Amounts to be included in respect of share of 
foreign affiliate — In computing the income for a taxation year of 
a taxpayer resident in Canada, there shall be included, in respect of 
each share owned by the taxpayer of the capital stock of a con- 
trolled foreign affiliate of the taxpayer, as income from the share, 
the percentage of the foreign accrual property income of any con- 
trolled foreign affiliate of the taxpayer, for each taxation year of the 
affiliate ending in the taxation year of the taxpayer, equal to that 
share’s participating percentage in respect of the affiliate, deter- 
mined at the end of each such taxation year of the affiliate. 


Proposed Amendments — Foreign affiliates 


Dept. of Finance news release 2009-120, Dec. 18, 2009: Government of Can- 
ada Releases Draft Foreign Affiliate Regulations : 


The Honourable Jim Flaherty, Minister of Finance, today released for consultation a 
package of draft Income Tax Regulations, as well as other draft legislation, relating to 
the taxation of Canadian multinational corporations with foreign affiliates. Among 
other things, the package includes the Income Tax Regulations that are consequential to 
the Budget 2007 foreign affiliate changes to the Income Tax Act. 


“Our government is committed to enhancing the fairness and competitiveness of Can- 
ada’s international tax rules,” said Minister Flaherty: “The proposals I am announcing 
today will improve the tax system and assist Canadian businesses in complying with 
the tax law.” 


Bill C-28, the second Budget 2007 implementation bill, provided substantial tax relief 
for Canadian businesses, including the historic corporate income tax rate reductions 
announced in the 2007 Economic Statement. In addition, the bill, which received Royal 
Assent on December 14, 2007, implemented a number of amendments to the Income 
Tax Act relating to foreign affiliates. : 


Included in Bill C-28 were provisions allowing taxpayers to elect retroactive applica- 
tion of some of its foreign affiliate amendments. In response to concerns that the dead- 
line for filing those elections was too early, the Government announced in June 2008 
an 18-month extension of that deadline [see Dept. of Finance news release in Proposed 
Amendment within Notes to 95(2)(a) —ed.] — the new deadline for a corporation 
having a taxation year coinciding with the calendar year is December 31, 2009. The 
package being released today contains all of the proposed changes to the Income Tax 
Regulations that are relevant in determining whether or not to make any of the retroac- 
tive elections provided for in Bill C-28. Furthermore, all seven of these retroactive 
elections are being made revocable. Thus, for example, calendar year corporations will 
have until June 30, 2011 to decide whether or not to cancel any such election. 


The attached Annex outlines all of the measures being proposed in this package. Ex- 
planatory notes providing additional details are also being released. is 


December 2008, the Government 
Canada’s System of International 


Note: these were re-released w: 


plement the 18-month extension of the foreign affili 


= extend the ability to revoke one of the foreign affiliate e tions 
___ the other six foreign affiliate elections in that Bill. 


Amendments to the Regulations to: : 


lement consequential change to the Regulations [Reg. 5900- 10 — 
__ that flow from the amendments to the foreign affiliate provisions of the 
contained in Bill C-28 and, to a lesser extent, Budget Implementatio 


_ implement measures first announced in March 2001 relating to 
"© foreign accrual property losses [Reg. 5903 —ed.], and _ 

 * partnerships [Reg. 5908 — ed.]; J ee 

' — implement measures first announced in December 2002 relating to — 

eg foreign oil and gas levies [Reg. 5910 —ed.], : oe ; 7 
* exempt surplus reductions following certain winding-up transactions [ 
5905(5.11)-(5.13), (5.4) —ed.], and ee as wks 

* foreign tax consolidation [Reg. 5907(1.1) — ed.]; and : : 

— implement a rule to replace a component of the outstanding February 2( 

foreign affiliate proposals relating to surplus consolidation [Reg. 59 

5905 — ed.]. Ss 

[See also Technical Notes under Proposed Amendment to Reg. 5900(3) and Reg. 

5902-5908 — ed.] i po 

Federal Budget, Supplementary Information, March 4, 2010: P 

nounced Measures . eh ee 

Budget 2010 confirms the Government's intention to proceed with the followin, re 
ously-announced tax measures, as modified to take into account consultations an 

liberations since their release: .. . a. ne se 

* Measures released in draft form on December 18, 2009 relating to the income taxa- 

tion of shareholders of foreign affiliates, as well as the remaining measures re-_ 
leased in a previous draft relating to foreign affiliates;... Bie 

Dept. of Finance news release 2010-074, Aug, 27, 2010: Government of ( 

ada Releases Consultation Draft of Legislative Tax Proposals sk 


Fairness for the Self-Employed Act: ... - 
* Measures relating to the income taxation of shareholders of foreign affiliates, pre- 
viously released in draft form on December 18, 2009... 
References to “Announcement Date” are to be read as references to to 
planatory notes to the legislative proposals will be posted on the Department of Fi 
website shortly. a oo 
Interested parties are invited to provide comments on the draft legislativ 
September 27, 2010. Please send your comments to: 
Finance, 140 O’Connor Street, Ottawa, Ontario KIA ae 
For further information, media may contact; Annette Robertson, Pres 
of the Minister of Finance, 613-996-7861; Stephanie Rubec, Media F 
ment of Finance, 613-996-8080. — a oe : 
Dept. of Finance news release 2011-070, Aug. 19, 2011: 
ada Releases Draft Foreign Affiliate Rules oe . 
The Honourable Jim Flaherty, Minister of Finance, toc 
package of draft legislative proposals relating to the Income and Inco; 
Regulations concerning the taxation of Canadian multinational corporations w: 


eign affiliates. 


PIS 
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Subdivision i— Shareholders of Non-Resident Corporations 


package includes revisions to the foreign affiliate ne nization and distribution 
pee |e ina Ppa ah) 2004 ; cludes nev peonoe: 


onsultatio E/ -£c.Ca oF to: 
140 coy ‘Connor Street, ‘Ottawa, Ontario K 


Tec iat Notes: Dveriiow’ 7 
Various provisions of the Income Tax A 
“Regulations”) that deal with foreign affiliates of taxpayers resident in Canada are be- 
ing amended or repealed, and some new provisions are being added. Most of these 


S. 91(1) 


ates and re present revisions to those aspects of proposals previously released on Febru- 
ary 27, 200: (the: ses nih oes igs have ~ ed be n finali ed. ‘The ine 


to. ond are as Act, This new tule generally ome for an peclusen | in be income of a 


in n part tl on « 2004 Proposals sal in . part on cepted ke letter, ae in od of 
osals. Amendments are also being made to certain share- for-share exchange 


losses (Bal. 2), 1412), 18(15), 4003. 4), GC a) —ed.]. 


4. Return of Capital: This package also replaces propotale made in he 2004. pre posts 
and subsequently refined by way of comfort letters, dealing with distributions of capital 
from a foreign affiliate. The new proposals make the concept of capital of a foreign 
affiliate irrelevant and treat most distributions in respect of the shares of a foreign affil- 
iate as dividends. However, taxpayers will be able to elect, in most circumstances, to 
ignore the normal surplus ordering rules and instead have dividends paid by a foreign 
affiliate deemed to be paid out of pre-acquisition surplus (Reg. 5901(2)(b) — ed.]. 
Since pre-acquisition surplus dividends are fully deductible from taxable income and 
reduce the adjusted cost base (“ACB”) of a foreign affiliate’s shares, this new regime 
will have the effect of allowing taxpayers to access the ACB of the shares of eae 
foreign affiliates as a surrogate for the capital of their foreign affiliates. 


5. Surplus Reclassification: This package also contains a new anti-avoidance rule (in 

subsection. 5907(2.02) | of the , Regulations) that reclassifies certain amounts from ex- 

empt to taxable surplus where the amounts arise from transactions that are avoidance 

transactions, within the meaning of subsection 245(3) of the Act. This new rule re- 

places a suspension. regime in respect of certain internal transfers of property (other 
tip fo fo ce apiiate sone that was proposed as oi of the 2004 Lae 


and to ensure ou et losses fons non-exeluded property y dispositions are te- | 


leased ; at appropriate times. 


7. FAPI Capital Losses: This package. sapdb: new calles to prevent camedl losses ota a 
foreign affiliate from dispositions of non-excluded property from being deducted 
against” ordinary FAPI income (95) “foreign accrual property income” "F.1, Reg. 
5903.1 — ed.]. As is currently the case for Canadian corporations, the FAPI capital 


losses of a foreign affiliate will now oy be deductible against te FAPI capital gains 


of the affiliate. 


8. Safe Income: This package includes amendments to the so-called “safe income” rules 
in section 55 of the Act in respect of the surplus of a foreign affiliate (55(5)(d) — ed.]. 


These amendments ensure that appropriate amounts in respect of foreign asa are 


counted towards the safe i income of a relevant. Canadian corporation. 


9. Surplus Entitlement Percentage: This package contains revisions to certain interpre- 
tive rules in respect off urplus entitlement percentage”, as defined in subsection 
§905( 13) of the Regulations, as well as related rules found in sections 5902 and 5904 


of the Regulations, These amendments deal with so-called “circular” perodinss 


well as situations where a foreign affiliate group has no net surplus. 


10. ‘Absorp re Mergers: This package includes a new rule to clarify that certain U.S.- 
style absorptive mergers will qualify for certain foreign affiliate rollover provisions in 
respect of mergers. This rule is found in new subsection 95(4.2) of the Act. 


i. Immigration: This package includes revisions to the 2004 Proposals that deal with 
foreign affiliates that immigrate to Canada. a provisions are found in Supe ge 


5907(13) t to (15) ¢ of the Regulations. 
L eres and Fresh Start: This package includes revisions to the 2004 


Proposals that deal with the FAPI computation of policy reserves of an insurance busi- 
ness and the so-called “fresh start” FAPI rules [95(2)4. 1-2) — ed. : 
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S. 91(1) 


13. Computation of Income, Gains and Losses: This package contains revisions to the 
tules in paragraphs 95(2)(f) to (f.15) of the Act for computing income, 
of a foreign affiliate to deal with gains and losses in respect of debts owi 


affiliate. As part of this initiative, amendments are also being made to subsection 
of the Act. : - 


For details of all provisions included in this legisla : package, refer to the 1 
low under the relevant headings. Los: . - 


This legislative package represents the Department of ‘Finance’ s final tranche of 


sions to the 2004 Proposals. As such, it is notable that the following provisions that 
bein Wee 


were introduced as part of the 2004 Proposals are being abandoned: 


_ * The concept of a special foreign affiliate paid-up pital or FPUC (previ 
Proposed in paragraph 88(3)(e) and refined in subsequent comfort letters); 
_ ¢ The suspension of gains from the disposition of excluded property (previously 0- 
posed in the paragraph (c.1) [(¢.1)(c.6) — ed.] and (£3) [(£3)4£.9) — ed.] series 
of proposals in subsection 95(2)); - ee 7 
_* The deemed cost rules for non-resident corporations that become foreign affiliates 
__ (previously proposed in paragraphs (f.91) to (£.93) of subsection 95(2)); a 
* The suspension of losses from the disposition of non-excluded property (previ- 
_ously proposed in the paragraph (h) [(h)-(h.5) — ed.] series of proposals in subsec- 
tion 95(2)); and : 


* The so-called “reverse fresh start” rules (previously proposed in paragraphs (k.2) 
and (k.3) of subsection 95(2)). , ¢ - 


Related Provisions: 17(1)(b)(iii) — Amount included as FAPI not taxed under rule 
for loan to non-resident; 53(1)(d.1) — Increase in ACB of capital interest in non-resi- 
dent trust; 92(1) — Addition to ACB; 94(1)(d) [to be repealed] — Certain trusts 
deemed to be non-resident corporations; 94.2 — Non-resident trust deemed to be con- 
trolled foreign affiliate for FAPI; 113(1) — Deduction for dividend received from for- 
eign affiliate; 152(6.1) — Reassessment to apply FAPI loss carryback; 161(7)(a)(xii), 
161(7)(b) (iti), 164(5)(h.4), (k) — Interest calculation on carryback of FAPL; 
233.2-233.5 — Disclosure of foreign property. 


Interpretation Bulletins: IT-392: Meaning of the term “share”; IT-451R: Deemed 
disposition and acquisition on ceasing to be or becoming resident in Canada. 


1.T. Application Rules: 35(1) (ITAR 26 does not apply to gains and losses of foreign 
affiliates for FAPI purposes). 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


CRA Audit Manual: 15.12.2: Foreign accrual property income (FAPI) and foreign 
affiliates. 


(2) Reserve where foreign exchange restriction — Where 
an amount in respect of a share has been included in computing the 
income of a taxpayer for a taxation year by virtue of subsection (1) 
or (3) and the Minister is satisfied that, by reason of the operation of 
monetary or exchange restrictions of a country other than Canada, 
the inclusion of the whole amount with no deduction for a reserve 
in respect thereof would impose undue hardship on the taxpayer, 
there may be deducted in computing the taxpayer’s income for the 
year such amount as a reserve in respect of the amount so included 
as the Minister deems reasonable in the circumstances. 


Related Provisions: 53(2)(b.1) — Decrease in ACB of capital interest in non-resi- 
dent trust; 91(3) — Reserve included in income following year; 94(1)(d) [to be re- 
pealed] — Certain trusts deemed to be non-resident corporations; 94.2 — Non-resident 
trust deemed to be controlled foreign affiliate for FAPI. 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(3) Reserve for preceding year to be included — In comput- 
ing the income of a taxpayer for a taxation year, there shall be in- 
cluded each amount in respect of a share that was deducted by vir- 
tue of subsection (2) in computing the taxpayer’s income for the 
immediately preceding year. 


Related Provisions: 53(1)(d.1) — Increase in ACB of capital interest in non-resi- 
dent trust; 92(1) — Addition to ACB; 94(1)(d) [to be repealed] — Certain trusts 
deemed to be non-resident corporations; 94.2 — Non-resident trust deemed to be con- 
trolled foreign affiliate for FAPI. 


(4) Amounts deductible in respect of foreign taxes — 
Where, by virtue of subsection (1), an amount in respect of a share 
has been included in computing the income of a taxpayer for a taxa- 
tion year or for any of the 5 immediately preceding taxation years 
(in this subsection referred to as the “income amount’), there may 
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gains and losses 
ving by a foreign 


Income Tax Act, Part I, Division B 


be deducted in computing the taxpayer’s income for the year the 
lesser of 


(a) the product obtained when 


(i) the portion of the foreign accrual tax applicable to the in- 
come amount that was not deductible under this subsection in 
any previous year 


is multiplied by 
(ii) the relevant tax factor, and 


Proposed Amendment - 


(b) the amount, if any, by which the income amount exceeds the 
total of the amounts in respect of that share deductible under this 
subsection in any of the 5 immediately preceding taxation years 
in respect of the income amount. 

Related Provisions: 53(2)(b.1) — Decrease in ACB of capital interest in non-resi- 

dent trust; 94(1)(d) [to be repealed] — Certain trusts deemed to be non-resident corpo- 

rations; 94.2 — Non-resident trust deemed to be controlled foreign affiliate for FAPI. 


Proposed Addition — 91(4.1)-(4.5) 


(4.1) Denial of foreign accrual tax [artificial foreign tax — 
credit generators] — For the purposes of the definition “for- | 
eign accrual tax” in subsection 95(1), foreign accrual tax applica- _ 
ble to a particular amount included in computing a taxpayer’s in- 
come under subsection (1) for a taxation year of the taxpayer , 
respect of a particular foreign affiliate of the taxpayer shall not — 
include any income or profits tax paid in respect of, or any ; 
amount prescribed in respect of the particular affiliate to be for- 
eign accrual tax applicable to, the particular amount if at any time _ 
in the taxation year (referred to in this subsection as the “affiliate 
year”) of the particular affiliate that ends in the taxation year o 
the taxpayer : a 
(a) a particular person or partnership that is, at any time in the 
affiliate year, a pertinent person or partnership in respect of the 
taxpayer is considered, under the income tax laws (referred to 
in subsections (4.2) and (4.3) as the “relevant foreign tax law”) — 
of any country other than Canada under the laws of which any — 
income of the particular affiliate is subject to income | on, | 
(i) to own less than all of the shares of the capital stock of a 
corporation that is, at any time in the affiliate year, a perti- 

_ hent person or partnership in respect of the taxpayer that _ 
are considered to be owned by the particular person or part- _ 
nership for the purposes of the Act, or oo 
(ii) to have a lesser direct or indirect share of the income of 

_ a partnership that is, at any time in the affiliate year, a pert 
nent person or partnership in respect of the taxpa 
the particular person or partnership is conside: 

_ forthe porposes of the Act;or 4 = 

_ (b) if the taxpayer is a partnership, the direct or indirect s 
of the income of the partnership of any member of the par 
‘ship that is, at any time in the affiliate year, a person r 

_ in Canada, or that is a person or partnership that is 

__ in the affiliate year, a pertinent person or partners’ 

__ of such a person, is, under the income tax laws 

Subsection (4.3) as the “relevant foreign tax la 
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- try other than Canada under the laws of which any income: Of 
es ss than the 


graph (4.1) rt 
the eee is not to be considered to own less 
ares of the capital stock of a corporation under the relevant for- 
gn tax | law that are considered to be owned for the purposes of © 
the | ct solely: ‘because tlie pertinent peta) le Heed r the 
iS " 7 


() ¢ a spernoit (other ‘than a partnership) that is residen 
ada anc mee not, at that piney elealyat at arm’ s Jength with the 


©) a foreign affiliate ~ 
@ the taxpayer, 


person that 
ership in respect of the exper under this 


: a a partnership oe is at that time a pertinent erson Or _ 
7 ee in respect of He taxpayer under thi subsection 


(a); a sae a 1 member of which i 
person or partnorsbripy it in Seis of i age tax aye 
subsection. - _. « 


Application: The August 27, 2010 draft legislation eae. 3 ae idee) S 
67, will add subsecs. 91(4.1) to (4.5), applicable to. income of profits tax paid, and 

amounts prescribed i in respect of a foreign affiliate of a taxpayer to be foreign accrual _ 
tax applicable, in respect of amounts included in computing the taxpayer’s income _ 


S. 91(4.5) 


oS if the ak paven, isa eae, the share of the income ‘of any 
__ member of the partnership that is a person resident in Canada is, under 
the i income tax Jaws Arelcted to in Sain (4. a as the “relevant _ 


hea income of the parnenhip | is subject to income taxation, less - 
share of the i income for the purposes of the Act, a. 


in any other case, the taxpayer is considered, under the income tax _ 
Wie to in subsection (4.2) as the * relevant foreign tax ay) 


less than all of the shares of the capital stock of the particular affiliate, — 
of another foreign affiliate of the taxpayer in which the particular af- — 
- filiate has an equity percentage, or of another foreign affiliate of the 
taxpayer that has an equity percentage in the particular affiliate, that 
onsidered to. —_ hy the eas for a ae ofthe: 


J y 
G4 2) F For he: purposes of oe 4. Do), a taxpayer is not to ve sna - 
ered to own less than all of the shares of the capital stock of a foreign 
_ affiliate of the taxpayer under the relevant foreign tax law that are consid- _ 
d to be owned by the taxpayer for the purposes of the Act solely be- _ 
— se the taxpayer or the foreign affiliate is not treated as a cao 
-__ under the relevant foreign tax law. 


(b) the opening words of subsec. 914. 3) al are eto be read as follows: 


_ (4.3) For the purposes of paragraph 4. Da), a member ofa partnership j is 

ot to be considered to have a lesser share of the income of the partnership 

under the relevant foreign tax law than for the purposes of the Act 
because of one or more of the following: 


91 is to be read without reference to subsecs. “ 4) and e S 


(5907(1. ae ed of the Resuladons, are intended to address tax Cieries 


creating foreign tax credits and similar deductions for foreign tax the burden of 
which is not, in fact, borne by the taxpayer. The main thrust of all of these schemes is 
to exploit asymmetry as between the tax laws of Canada and those of a relevant 
foreign jurisdiction in the characterization of equity and debt instruments. These 
schemes clearly offend the policy underlying the foreign tax credit, foreign accrual 
tax and underlying foreign tax rules in the Act. Although the Government believes 
that these schemes can be successfully challenged under existing rules in the Act, 
including the General Anti-Avoidance Rule in section 245, the magnitude of the po- 
tential problem warrants greater assurance ‘heough specific and immediate legilative 


sub tion 91(4. 1) de es forcien oe tax FAT”) i in respect oF the foreign 
accrual property income (FAPI”) of a foreign affiliate of a taxpayer in certain cir- 
cumstances. These. circumstances would generally arise where an investment in ei- 
ther a partnership or a corporation that is characterized as an equity investment for 
the purposes of the Act is characterized as a debt instrument ey yy that ent, or 
another entity, under the relevant foreign tax law. 


More ‘specifically, subparagraph 91(4. Dad provides that this FAT denial tule will 
apply where the taxpayer (or certain other persons connected to the taxpayer, as set- 
out in the new definition of “pertinent person or partnership” (or “PPOP”’) in subsec- 
tion 91 (4. 5), is c onsidered to own less than all of the shares of the foreign affiliate, 
or certain ot ected corporations (again, based on the new PPOP concept), 
under the relevant foreign tax law that are considered to be owned by the taxpayer 
(or PPOP) under the Act. . L 


Subparagraph. O14. Dari) pei a similar rule for investments i in pater. 
The reference to an “indirect” share is intended to address situations in which the 
taxpayer may, under foreign and Canadian tax law, be considered to have the same — 
level of partnership interest in an upper-tier partnership, but a different level of inter- 
t in a artnership of which the upper-tier partnership is a member, 


ph 9 (4. 1) i is similar to subparagraph 91(4. Diay(ii), but it Ae with s situa- 
tions in which the taxpayer itself 1 is a partnership. 


New subsection 914. 2) applies for the purposes of subparagraph 91(4. Kava. Tt en- 

sures that subsection 91(4.1) will not be invoked solely because an entity that is — 
treated as a corporation under the Act. but that is treated as a fiscally transparent _ 
entity under the relevant foreign tax law owns shares of a foreign corporation. 
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S. 91(4.5) 


° de. treatment of the pieship asa : 
law, and ] 


foreign tax ia 


Subsections 91(4.2) and (4.3) taken together are in 
things, that so-called “hybrid entities” are not caught 
the sole reason for the application of the FAT denial 
are not characterized the same way under foreign and Canadia ‘tax law. 


New subsection 91(4.4) ensures that, for purposes of subsections 91(4.1) to (43), a 


taxpayer that is a member of an upper-tier partnership will also be , considered tobea_ ; 


member of any partnership of which such | upper-tier Partnership i isa direct or indirect 
member. . 


New subsections 91(4.1) to (4.5) generally apply to 5 income or eae tax paid, and 
amounts prescribed i in respect of a foreign affiliate of a taxpayer to be foreign accrual 
tax applicable, in respect of amounts included in computing the taxpayer's income — 
under subsection 91(1) for taxation years of the taxpayer that end after March 4, 
2010. However, there are transitional rules for taxation years of the taxpayer that end 
on or before August 27, bata 


Example 1: 


Assumptions — 


1. Canco, a corporation resident in Canada, owns all the shares of FAI, a U.S. : 


resident corporation. 


2. FAI owns ail of the common and Sie shares of the capital stock of FA2, 
also a U.S. resident corporation. 


3. FA2’s common shares are worth $200 and its preferred shares are worth 
$100. 


4. FA2 owns all the shares of FA3, also a U.S. resident corporation. 


5. FAI sells its preferred shares of FA2 to Canco for $100 cash and, at the same 
time, enters into an agreement to sell those shares back to FAI at a fixed ee 
and time in the future. : 


6. Under U.S. tax principles, Canco is considered to have loaned the $100 of 
cash to FAI and is not considered to own the preferred shares of FA2. 


Analysis 


Since Canco is considered, under the relevant foreign tax law, to own less than 
all of the shares of FA2 that it is considered to own under Canadian tax law, 
subsection 91(4.1) can potentially apply. However, it will only have an effect 
where FAl, FA2 or FA3 has FAPI for which Canco wishes to claim a FAT. 
deduction. 


Example 2 
Assumptions 


1. Canco, a corporation resident in Canada, owns all the shares of FAI, a U.S. 
resident limited liability company that is treated as a disregarded entity under — 
U.S. tax law. 


2. FAI owns all the a of the capital stock of FA2, a U.S. pesidens 
corporation. 


3. FA2 owns all the shares of FA3, also a U.S. resident corporation: 
4, FA3 earns FAPI in respect of which it incurs U.S. tax. 
Analysis 


Absent subsection 91(4.2), subsection 91(4.1) could apply because under U.S. 
tax law Canco is not considered to own any shares of FAI, because FAI is not 
considered to exist. However, provided there are no hybrid instruments in — 
Canco’s U.S. foreign affiliate group, subsection 91(4.2) should apply to ee 
the application of the FAT denial rule in subsection 91(4.1). 


Federal Budget, Supplementary Information, March 4, 2010: See under — 


126(4.11). 


(5) Amounts deductible in respect of dividends re- 
ceived — Where in a taxation year a taxpayer resident in Canada 
has received a dividend on a share of the capital stock of a corpora- 
tion that was at any time a controlled foreign affiliate of the tax- 
payer, there may be deducted, in respect of such portion of the divi- 
dend as is prescribed to have been. paid out of the taxable surplus of 


Income Tax Act, Part I, Division B 


the affiliate, in computing the taxpayer’s income for the year, the 


lesser of 

(a) the amount by which that portion of the dividend axduealet the 

amount, if any, deductible in respect thereof urider paragtayl 

113(1)(b), and i 

(b) the amount, if any, by which 
(i) the total of all amounts required by paragraph 92(1)(a) to 
be added in computing the adjusted cost base to the taxpayer 
of the share before the dividend was so received by the 
taxpayer 

exceeds 


(ii) the total of all amounts required by paragraph 92(1)(b) to 
be deducted in computing the adjusted cost base to the tax- 
payer of the share before the dividend was so received he the 
taxpayer. 
Related Provisions: 20(13) — Deduction for dividend; 80.1(4)(c) — Assets ac- 
quired from foreign affiliate as dividend in kind or benefit to shareholder; 87(2)(u) — 
Effect of amalgamation; 91(6) — Amounts deductible re dividends received; 9177) — 
Where share acquired by partner from partnership; 113(1) — Deduction for dividend 
received from foreign affiliate. 


Regulations: 5900(1)(b), 5900(3) (portion of dividend Sicsefibea to be paid out of 
taxable surplus). 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(5.1)-(5.3) [Repealed] 


History: Subsecs. 91(5.1)-(5.3) repealed without ever taking effect by 2009, c. 2, s. 
23, applicable after 2011. The subsecs. would have read: 


(5.1) Deduction of dividend by shareholder — Where in a taxation year a cor- 
poration resident in Canada receives a dividend on a share of the capital stock of 
a corporation that was at any time a foreign affiliate of the corporation and sub- 
section (5) does not apply in respect of that dividend, there may be deducted, in 
respect of such portion of the dividend as is prescribed to have been paid out of 
the taxable surplus of the affiliate, in computing the corporation’s income for the 
year, the lesser of 


(a) the amount, if any, by which that portion of the dividend exceeds the 
amount, if any, deductible in respect of the dividend under paragraph 
113(1)(b), and 


(b) the amount, if any, by which 


(i) the total of all amounts required under subparagraph 92(1)(a)(ii) to be 
added in computing the adjusted cost base to the taxpayer of the share 
before the dividend was so received by the corporation 


exceeds 


(ii) the total of all amounts required under paragraph 92(1)(b) to be de- 
ducted in computing the adjusted cost base to the taxpayer of the share 
before the dividend was so received by the taxpayer. 


(5.2) Deduction of dividend by member of partnership — Where in a taxa- 
tion year a corporation is deemed under section 93.1 to have received a dividend 
from a foreign affiliate, there may be deducted, in respect of such portion of the 
dividend as is prescribed to have been paid out of the taxable surplus of the 
affiliate, in computing the corporation’s income for the year, the lesser of 


(a) the amount, if any, by which that portion of the dividend exceeds the 
amount, if any, deductible in respect of the dividend under paragraph 
113(1)(b), and 


(b) the amount, if any, by which 


(i) the total of all amounts required under subparagraph 53(1)(e)(xiv) to 
be added in computing the adjusted cost base to the taxpayer of the part- 
nership interest that are reasonably attributable to.a share in respect of 
which the dividend was paid 


exceeds 


(ii) the total of all amounts required under subparagraph 53(2)(c)(xiii) to 
be deducted in computing the adjusted cost base to the taxpayer of the 
partnership interest that are reasonably attributable to a share in respect 
of which the dividend was paid. 


(5.3) Deduction of capital gain by member of partnership — Where in a tax- 
ation year a taxpayer is a member of a partnership, there may be deducted from 
the taxpayer’s income for the taxation year an amount equal to the lesser of 


(a) ‘2 the amount of the taxpayer’s specified proportion (within the meaning 
of paragraph 18.2(10)(b)) of any capital gain that is attributable to a disposi- 
tion by the partnership of a share of the capital stock of a corporation, and 


576 


Subdivision i— Shareholders of Non-Resident Corporations 


(b) the amount, if any, by which 


(i) the total of all amounts required under subparagraph 53(1)(e)(xiv) to 
be added in computing the adjusted cost base to the taxpayer of its inter- 
est in the partnership that are reasonably attributable to the share 


exceeds 


(ii) the total of all amounts required under subparagraph 53(2)(c)(xiii) to 
be deducted in computing the adjusted cost base to the taxpayer of the 
partnership interest that are reasonably attributable to the share. 


Subsecs. 91(5.1)—(5.3) added by 2007, c. 35, s. 24, applicable in respect of interest and 
other borrowing costs paid or payable in respect of a period or periods that begin after 
2011, but repealed before taking effect, as per above. 


(6) ldem — Where a share of the capital stock of a foreign affiliate 
of a taxpayer that is a taxable Canadian corporation is acquired by 
the taxpayer from another corporation resident in Canada with 
which the taxpayer is not dealing at arm’s length, for the purpose of 
subsection (5), any amount required by section 92 to be added or 
deducted, as the case may be, in computing the adjusted cost base to 
the other corporation of the share shall be deemed to have been so 
required to be added or deducted, as the case may be, in computing 
the adjusted cost base to the taxpayer of the share. 

History: Subsec. 91(6) added by 1994, c. 7, Sch. II (1991, c. 49), s. 68, applicable to 
1990 et seq. 

Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(7) Shares acquired from a partnership — For the purpose of 
subsection (5), where a taxpayer resident in Canada acquires a share 
of the capital stock of a corporation that is immediately after the 
acquisition a foreign affiliate of the taxpayer from a partnership of 
which the taxpayer, or a corporation resident in Canada with which 
the taxpayer was not dealing at arm’s length at the time the share 
was acquired, was a member (each such person referred to in this 
subsection as the “member’’) at any time during any fiscal period of 
the partnership that began before the acquisition, 


(a) that portion of any amount required by subsection 92(1) to be 
added to the adjusted cost base to the partnership of the share of 
the capital stock of the foreign affiliate equal to the amount in- 
cluded in the income of the member because of subsection 96(1) 
in respect of the amount that was included in the income of the 
partnership because of subsection (1) or (3) in respect of the for- 
eign affiliate and added to that adjusted cost base, and 


(b) that portion of any amount required by subsection 92(1) to 
be deducted from the adjusted cost base to the partnership of the 
share of the capital stock of the foreign affiliate equal to the 
amount by which the income of the member from the partner- 
ship under subsection 96(1) was reduced because of the amount 
deducted in computing the income of the partnership under sub- 
section (2), (4) or (5) and deducted from that adjusted cost base 


is deemed to be an amount required by subsection 92(1) to be added 
or deducted, as the case may be, in computing the adjusted cost 
base to the taxpayer of the share. 


History: Subsec. 91(7) added by 2001, c. 17, s. 68, applicable to shares acquired after 
November 1999. 


Interpretation Bulletins: I1T-392: Meaning of the term “share”. 


Selected Cases [s. 91]: CanWest Mediaworks Inc. v. R., [2007] 1 C.T.C. 2479 
(FCA) (Treaty limitation periods do not prevent Canada from assessing, but only limit 
the time for doing so). 


Definitions [s. 91]: “adjusted cost base” — 54, 248(1); “affiliate year” — 91(4.1); 
“amount” — 248(1); “arm’s length” — 251(1); “Canada” — 255, Interpretation Act 
35(1); “capital gain” — 39(1)(a), 248(1); “controlled foreign affiliate” — 94.2(1), 
95(1), 248(1); ‘‘corporation” — 248(1), Interpretation Act 35(1); “disposition”, “divi- 
dend” — 248(1); “fiscal period” — 249.1; “foreign accrual property income” — 95(1), 
(2), 248(1); “foreign accrual tax” — 95(1); “foreign affiliate’ —94(1)(d) [to be re- 
pealed], 95(1), 248(1); “‘Minister” — 248(1); “participating percentage” — 94.2(2), 
95(1); “person” — 248(1); “pertinent person. or partnenship!.-- 914.3); “pre- 
scribed” — 248(1); “relevant foreign tax law” — 91(4.1)(a); “relevant tax factor” — 
95(1); “resident in Canada” — 94(3)(a)(viii), 250; “share”, “shareholder”, “specified 
proportion” — 248(1); “taxable eae Corporation — 89(1), 248(1); “taxable sur- 
plus” — 113(1)(b)(i), Reg. 5907(1); “taxation year’ —95(1) (for foreign affiliate 
only), 249; “taxpayer” — 248(1). 


92. (1) Adjusted cost base of share of foreign affiliate — In 
computing, at any time in a taxation year, the adjusted cost base to a 


S.-92(1.1) 


taxpayer resident in Canada of any share owned by the taxpayer of 
the capital stock of a foreign affiliate of the taxpayer, 


(a) there shall be added in respect of that share any amount in- 
cluded in respect of that share under subsection 91(1) or (3) in 
computing the taxpayer's income for the year or any preceding 
taxation year (or that would have been required to have been so 
_included in. computing the taxpayer’s income but for subsection 
56(4.1) and sections 74.1 to 75 of this Act and section 74 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952); and 


(b) there shall be deducted in respect of that share 


(i) any amount deducted by the taxpayer wader subsection 
91(2) or (4), and 


(i1) any dividend received by the taxpayer before that time, to 
the extent of the amount deducted by the taxpayer, in respect 
of the dividend, under subsection 91(5) 


in computing the taxpayer’s income for the year or any preced- 
ing taxation year (or that would have been deductible by the tax- 
payer but for subsection 56(4.1) and sections 74.1 to 75 of this 
Act and section 74 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952). 
Related Provisions: 53(1)(d)— ACB. additions; 53(2)(b) — ACB deductions; 
87(2)(u) — Shares of foreign affiliate; 91(6) — Amounts deductible re dividends re- 


ceived; 92(1.1) — Addition to ACB of share of FA owned by another FA; 92(1.3) 
[transitional] — Whether 93(1) election is a specified section 93 election. 


History: Subsec. 92(1) amended by 2009, c. 2, s. 24, applicable after 2011. It formerly 
read: 


(1) In computing, at any time in a taxation year, the adjusted cost base to a tax- 
payer resident in Canada of any share owned by the taxpayer of the capital stock 
of a foreign affiliate of the taxpayer, 
(a) there shall be added any amount required to be included in respect of that 
share by reason of subsection 91(1) or (3) in computing the taxpayer’s in- 
come for the year or any preceding taxation year (or that would have been so 
required to be included but for subsection 56(4.1) and sections 74.1 to 75 of 
this Act and section 74 of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952); and 
(b) there shall be deducted in respect of that share 


(i) any amount deducted by the taxpayer by reason of subsection 91(2) 
or (4), and 


(ii) any dividend received by the taxpayer before that time to the extent 
of the amount deducted by the taxpayer in respect thereof by reason of 
subsection 91(5) 


in computing the taxpayer’s income for the year or any preceding taxation 
year (or that would have been deductible by the taxpayer but for subsection 
56(4.1) and sections 74.1 to 75 of this Act and section 74 of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952). 


1.T.. Application Rules: 69 (meaning of “chapter 148 of ...”). 
palerpretaton Bulletins: IT-392: Meaning of the term “share”. 


_ Proposed Addition — — 92(1. 1) 


(1.1) Adjustment for prescribed amount — The prescribed 
amount shall be added i in computing the adjusted cost base of a 
share of the capital stock of a eign affiliate of a corporation 
resident in Canada to. 


ff) another foreign affiliate of the corporation; or 


(b) a partnership of which another foreign alias of the cor- 
oration is a member. 


Application: The August 27, 2010 draft legislation (Part 26 foreign affiliates), s. 
Sl will add subsec. (921. 1), applicable after December 18, 2009. 


S. 53 of the draft legislation provides that any assessment of a taxpayer's tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because | of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


@ elects in writing i in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and 


ii) files that election with: 7 — Ai Nudonal Revenue on or before June 
30, 2011. i 5 


Former proposed 92(1.1)—(1.4) in the’ Feb. 27, 2004 draft legislation will not be en- 
acted. These were part of the “consolidated surplus” regime, in parts of proposed 
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S. 92(1.1) 


Reg. 5902 and 5905, which has been abandoned (see Dec. 18/09. Technical Note: 
beginning of Reg, 5900). _ 


Technical Notes (Sept. 10, 201 op Section 92 provides for Des n adjustment 
the adjusted cost base to a taxpayer of a share of a oreign affiliate. It also provi 
special rules relating to partnerships that hold foreign affiliate shares. 


New subsection 921. 1) provides for an increase in the adjust 

foreign affiliate shares. Paragraph 92(1. 1)(a) deals with foreign affiliate shares hel co 
by another foreign affiliate. Its adjustment is based on an amount prescribed in s 
section 5905(7.6) of the Regulations. Paragraph 920. 1)(b) deals with foreig: 
ate shares held by a partnership of which another foreign affiliate is a member. It 
adjustment is based on an amount prescribed in paragraph 5908(11)(a) of the Regula- — 
tions. These adjustments apply to certain internal Fodreeniiation. transactions: to 
which the new “fill-the-hole’’ rule applies. 


For more details about the new “fill-the-hole” rule, see the commentary for new sub- : 
sections 5905(7.1) to (7.7) of the Regulations. 


Related Provisions: 53(1)(d) — ACB additions. 
Regulations: 5905(7.6), (7.7), 5908(11), (12) (prescribed amount). 


Proposed Addition — 92(1.2) 


(1.2) ‘Agiuateient re adjusted cost base — There is to be ad- 
ded in computing the adjusted cost base to a taxpayer of a share of 
the capital stock of a foreign affiliate of the taxpayer any amount 
required by paragraph 93(4)(b) to be so added. 


Application: The August 19, 2011 draft legislation (foreign affiliates), s. 13, will 
add subsec. 92(1.2), applicable after February 27, 2004. 


See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: New subsection 92(1.2) is added to clarify that the addition to 
the adjusted cost base of a share of a foreign affiliate that is contemplated in para- 
graph 93(4)(b) is to apply for all purposes of the Act, 


Related Provisions: 53(1)(c) — ACB additions. 


Proposed Addition — 92(1.2)-(1.5) [transitional] 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), ss. 
51 and 52, reads as follows: 


51. Subject to section 52, if a corporation resident in Canada elects in writing in 
respect of all of its foreign affiliates and files the election with the Minister of 
National Revenue on or before the day that is the later of the corporation’s filing- 
due date for the corporation’s taxation year that includes the day on which this 
Act is assented to and the day that is one year after the day on which this Act is 
assented to, the following rules apply, namely, 


(a) if there is an election (referred to in this section as a “designated section 
93 election”) made by the corporation under subsection 93(1) or (1 .2) of the 
Act in respect of a disposition of shares (referred to in this section as the 
“designated shares”) of the capital stock of a foreign affiliate of the corpora- 
tion that occurs after December 20, 2002 and before December 19, 2009, 
other than a disposition that is required to be made under an agreement in 
writing made by the vendor before December 21, 2002, 


(i) section 92 of the Act is, in respect of the designated shares, to be read 
as if it also contained the following subsections: 


(1.2) Where subsection (1.4) applies — Subsection (1.4) ap- 
plies to a holder of a share (referred to in this subsection and sub- 
sections (1.3) and (1.4) as the “relevant share”) of a foreign affili- 
ate (referred to in subsection (1,3) as the “relevant foreign 
affiliate”) of a particular corporation resident in Canada in com- 
puting at any time (referred to in this subsection and subsection 
(1.3) as the “computation time”) the adjusted cost base to the 
holder of the relevant share, if, at the computation time, there is a 
specified section 93 election related to the relevant share. 


Related Provisions: 92(1.3) — Whether cs 1) election is a spect: 
fied section 93 election. 


Note: This was 92(1.1) in the Feb. 21/04 draft legislation — ed. 


(1.3) Specified section 93 election — An election made by the 
particular corporation resident in Canada under subsection 93(1) 
or (1.2), as the case may be, in respect of a share of a particular 
foreign affiliate of the particular corporation that is disposed of at 
a time (referred to in this subsection and subsection (1.4) as the 
“election time”) before the computation time is, at the computa-— 
tion time, a specified section 93 election related to the relevant 

- share if 


(a) the particular foreign affiliate has, at the election time, an 
_ equity percentage in the relevant foreign affiliate; 


(b) the relevant foreign affiliate was, at the election time, a 
foreign affiliate of the particular corporation; 


578 


- 5200) Stseption (2) applies if 


Income Tax Act, Part I, Division B 


(c) throughout the period that begins at the election time and 
ends at the suas time, : 


ig iepinetion): 


Related Provisions: Reg. 5902(6) (transitional) 
amount designated. / / 


Note: This was 92(1.2) in the Feb, 27/04 draft legislation — ed. 


(1.4) Adjustments to adjusted cost base — If this subsecti 
applies, for the purposes of computing, at any time after the élec- 
_ tion time, the exempt surplus or deficit, the taxable surplus or def- 
 icit, and the underlying foreign tax, of the holder, in respect of the 
particular corporation resident in Canada or in respect of any 
other person that would, at the time after the ‘election time, be a 

_ designated person in respect of the particular corporation, the fol- 
lowing rules apply in determining the TS cost tad to the — 
holder of the relevant share: 


(a) there shall be added, to the sdfieted cost base to ate older : 
of the relevant share, the amount prescribed in respect of the 
relevant share in respect of the specified section 93 Ses: 

and : 


(b) there shall be deducted, from the adjusted cost base to a oS 
holder of the relevant share, the amount prescribed i in respect _ 
of the relevant share in respect of the specified section 22 
election. 


‘Related Provisions: 92(1.2) — ~ Conditions for 920 hie 0 © apply; . 
92(1.5) — Designated person. o 


Note: This was 92(1.3) in the Feb. 27/04 draft legislation —ed. a 


Regulations: 5902 (transitional version); 5905.1(1) (amount pre- _ 
scribed for 92(1.4)(a)); 5905.1(2) (amount presen for. ] 
92(1 4)(b)). 


a. 5) Designated person — For the purposes of ee 
(1.4), a designated person, in respect of a particular papi 
at any time means 


(a) any person with whom the particular corporation was y 
dealing at arm’s length; y 


(b) any person with whom the panicuke: corporation would 
not have been dealing at arm’s length if the person had been | | 
in existence after the particular corporation came into 
existence; 


(c) any predecessor corporation (pithin the meaning assigned: ae 
by subsection 87(1) of the pene of a person cpseinets in als 
graph (a) or (b); or : 
(d) any predecessor corporation (within ihe: meaning ene 


by paragraph 87(2)(1.2) of the Act) of a peren a int 
‘paragraph (a) or (b). 


(a) a corporation has made an election under section ae 


(b) the corporation has made an election under subsection 93(1) 0 or (L » of 
the Income Tax Act in respect of a disposition of a share of the capital stock 
of a foreign affiliate of the corporation that occurs after December 20, 2002 

and on or before February 27, 2004 (other than a disposition req 

made under an agreement in writing made by a vendor on or bef 
ber 20, 2002), or in Tespect of a disposition that occurs after February 27, — 

2004 and that is required to be made under an agreement in writing made 

a vendor after December 20, 2002 and before February 28, 2004; and - 
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Ge 


Y section 93(1) or (1.2), but there are 


lection i is made under ‘subsection 93(1) or (1.2) of the Act. . 


(2) Deduction in computing adjusted cost base — In com- 
puting, at any time in a taxation year, 


(a) the adjusted cost base to a corporation resident in Canada (in 
this subsection referred to as an “owner’) of any share of the 
capital stock of a foreign affiliate of the corporation, or 


(b) the adjusted cost base to a foreign affiliate (in this subsection 
referred to as an “owner’”) of a person resident in Canada of any 
share of the capital stock of another foreign affiliate of that 
person, 


there shall be deducted, in respect of any dividend received on the 
share before that time by the owner of the share, an amount equal to 
the amount, if any, by which 


(c) such portion of the amount of the dividend so received as 
was deductible by virtue of paragraph 113(1)(d) from the in- 
come of the owner for the year in computing the owner’s taxable 
income for the year or as would have been so deductible if the 
owner had been a corporation resident in Canada, 


exceeds 


(d) such portion of any income or profits tax paid by the owner 
to the government of a country other than Canada as may rea- 
sonably be regarded as having been paid in respect of the por- 
tion described in paragraph (c). 


Thess ales if oe generally oy to dispositions of foreign Apia shares ae 
occur aft December 20, 2002 and on or before February 27, 2004 ee of which 


Related Provisions: 53(2)(b) — ACB deductions; 91(6) — Amounts. deductible re 
dividends received. 


Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(3) Idem — In computing, at any time in a taxation year, the ad- 
justed cost base to a corporation resident in Canada of any share of 
the capital stock of a foreign affiliate of the corporation, there shall 
be deducted an amount in respect of any dividend received on the 
share by the corporation before that time equal to such portion of 
the amount so received as was deducted under subsection 113(2) 
from the income of the corporation for the year or any preceding 
year in computing its taxable income. 


Related Provisions: 53(2)(b) — ACB deductions. 
Interpretation Bulletins: IT-392: Meaning of the term “share”. 


(4) Disposition of a partnership interest — Where a corpora- 
tion resident in Canada or a foreign affiliate of a corporation resi- 
dent in Canada has at any time disposed of all or a portion of an 
interest in a partnership of which it was a member, there shall be 
added, in computing the proceeds of disposition of that interest, the 
amount determined by the formula 


(A —B) x (C/D) 
where 
A is the amount, if any, by which 


(a) the total of all amounts each of which is an amount that 
was deductible under paragraph 113(1)(d) by the member 
from its income in computing its taxable income for any tax- 
ation year of the member that began before that time in re- 
spect of any portion of a dividend received by the partner- 
ship, or would have been so deductible if the member were a 
corporation resident in Canada, 


exceeds 


(b) the total of all amounts each of which is the portion of 
any income or profits tax paid by the partnership or the mem- 
ber of the partnership to a government of a country other 
than Canada that can reasonably be considered as having 
been paid in respect of the member’s share of the dividend 
described in paragraph (a); 


Bis the total of 


(a) the total of all amounts each of which was an amount 
added under this subsection in computing the member’s pro- 
ceeds of a disposition before that time of another interest in 
the partnership, and 


(b) the total of all amounts each of which was an amount 
deemed by subsection (5) to be a gain of the member from a 
disposition before that time of a share by the partnership; 


C is the adjusted cost base, immediately before that time, of the 
portion of the member’s interest in the partnership disposed of 
by the member at that time; and 


D is the adjusted cost base, immediately before that time, of the 
member’s interest in the partnership immediately before that 
time. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 92(4) added by 2001, c. 17, s. 69, applicable to dispositions that 
occur after November 1999. 


(5) Deemed gain from the disposition of a share — Where a 
partnership has, at any time in a fiscal period of the partnership at 
the end of which a corporation resident in Canada or a foreign affil- 
iate of a corporation resident in Canada was a member, disposed of 
a share of the capital stock of a corporation, the amount determined 
under subsection (6) in respect of such a member is deemed to be a 
gain of the member from the disposition of the share by the partner- 
ship for the member’s taxation year in which the fiscal period of the 
partnership ends. 


History: Subsec. 92(5) added by 2001, c. 17, s. 69, applicable to dispositions that 
occur after November 1999. 
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S. 92(6) 


_ Income Tax Act, Part I, 


Division B 


(6) Formula — The amount determined for the purposes of sub- | oS 


section (5) is the amount determined by the formula 


A-B 
where 
A is the amount, if any, by which 


(a) the total of all amounts each of which is an amount that 
was deductible under paragraph 113(1)(d) by the member 
from its income in computing its taxable income for a taxa- 
tion year in respect of any portion of a dividend received by 
the partnership on the share in a fiscal period of the partner- 
ship that began before the time referred to in subsection (5) 
and ends in the member’s taxation year, or would have been 
so deductible if the member were a corporation resident in 
Canada, 


exceeds 


(b) the total of all amounts each of which is the portion of 
any income or profits tax paid by the partnership or the mem- 
ber to a government of a country other than Canada that can 
reasonably be considered as having been paid in respect of 
the member’s share of the dividend described in paragraph 
(a); and 


Bis the total of all amounts each of which is an amount that was 
added under subsection (4) in computing the member’s proceeds 
of a disposition before the time referred to in subsection (5) of 
an interest in the partnership. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 92(6) added by 2001, c. 17, s. 69, applicable to dispositions that 
occur after November 1999. 


Definitions [s. 92]: “adjusted cost base” — 54, 248(1); 
length” — 251(1); “Canada” — 255; 
“corporation” — 248(1), 


“amount” — 248(1); “arm’s 
“computation time” — 92(1.2) [transitional]; 
Interpretation Act 35(1); “designated person” — 92(1.5) 
[transitional]; “disposition”, “dividend” — 248(1); “election time’? — 92(1.3) [transi- 
tional]; “excluded. property” —95(1); “exempt surplus” — 113(1)(a); “fiscal pe- 
riod” — 249.1; “foreign affiliate” — 95(1), 248(1); “person”, “prescribed” — 248(1); 
“related” — 251(2)—(6); “relevant foreign affiliate”, “relevant share” — 92(1.1), (1.2) 
[transitional]; “resident in Canada’ — 94(3)(a)(viii), 250; “share” — 248(1); “specified 
section 93 election” —92(1.3) [transitional]; “taxable earnings base adjustment” — 
18.2(1); “taxable income” — 2(2), 248(1); “taxation year” — 95(1) (for foreign affili- 
ate only), 249; “taxpayer” — 248(1). 


93. (1) Election re disposition of share in foreign affili- 
ate — For the purposes of this Act, where a corporation resident in 
Canada so elects, in prescribed manner and within the prescribed 
time, in respect of any share of the capital stock of a foreign affili- 
ate of the corporation disposed of by it or by another foreign affili- 
ate of the corporation, 


(a) the amount (in this subsection referred to as the “elected 
amount”) designated by the corporation in its election not ex- 
ceeding the proceeds of disposition of the share shall be deemed 
to have been a dividend received on the share from the affiliate 
by the disposing corporation or disposing affiliate, as the case 
may be, immediately before the disposition and not to have been 
proceeds of disposition; and 


Proposed Amendment — 93(1) before gat 


93. Election re disposition of share of foreign affiliate — — 

(1) For the purposes of this Act, if a corporation resident in Can- 

ada elects, in accordance with prescribed rules, in respect | of a any 
share of the capital stock of a particular foreign affiliate of the — 
corporation that is disposed of, at any time, by the corporation — 
(referred to in this subsection as the “disposing corporation’ 7 or. 
by another foreign affiliate (referred to in ‘this subsecti Nn as the | 
“disposing affiliate”) of the corporation, _ 


(a) the amount (referred to in this subsection a as an Selestod’ 
amount’) designated by the corporation in its election not ex- 
ceeding the amount that would, in the absence of this subsec- _ 
tion, be the gain of the disposing corporation or disposing af-. 


ew the SR 5 ‘corporation or he. Pp eames 
o to treat a are ion of the proceed: disposition of the 


dment applies i in respect of elections ‘made in 
ar after August 19, 2011. However, the current L ver 
continue to apply where it is being applied for the purposes of the current * 
paragraph 55(5)(d) which, in some circumstances, can gods to sacar 
gust 19,2011 : 


(b) where subsection 40(3) ‘asiet to the Heid serbolatioe 
or disposing affiliate, as the case may be, in respect of the share, 


(i) the amount deemed by that subsection to be the gain of 
the disposing corporation or disposing affiliate, as the case 
may be, from the disposition of the share shall, except for the 
purposes of paragraph 53(1)(a), be deemed to be equal to the 
amount, if any, by which 


(A) the amount deemed by that subsection to be the gain 
from the disposition of the share determined without ref- 
erence to this subparagraph 


exceeds 
(B) the elected amount, and 


(ii) for the purposes of determining the exempt. surplus, ex- 
empt deficit, taxable surplus, taxable deficit and underlying 
foreign tax of the affiliate in respect of the corporation resi- 
dent in Canada (within the meanings assigned by Part LIX of 
the Income Tax Regulations), the affiliate is deemed to have 
redeemed at the time of disposition shares of a class of its 
capital stock. 


Proposed Amendment — 93(1)(b) 


(b) where subsection 40(3) applies to the disposing. roo) 
_ or disposing affiliate, as the case may be, in respect 
_ share, the amount deemed by that subsection | : 
the ‘disposing corporation or disposing affilia 
may be, from the disposition of the share is, except for 
poses of paragraph easy Costes joes equal to the 
ue any, by which | . 
(i) the amount: deerhéd By hat aiBseciGi t 
- from the disposition of ae share ‘d ermi 
ence to this’ pee Mee 
exceeds: : 


- Gi) the elected amount. 


subsec. 32(1), will amend para. 93(1)(b) to read as above, a > 
elections made in respect of dispositions that occur after ember 
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more detail, see ‘a Reasons Gone a 


Related Provisions: 40(3)— Deemed gain where ACB goes negative; 93(1.1), 
(1.11) — Deemed election where foreign affiliate disposes of share or on election for 
dividend out of pre-acquisition surplus; 93(1.4) — Where no election permitted; 
93(5) — Late filed elections; 93(5.2) — Amended election; 93.1(1) — Where shares 
are owned by partnership; 95(2)(c.1)—(c.6) — Suspended gain for FAPI on internal dis- 
position by FA of another FA; 95(2)(f) — Determination of certain components of for- 
eign accrual property income; Reg. 5900(2) — No election for dividend to have been 
paid out of taxable surplus; Reg. 5902(1)(b) — Reductions to surplus accounts of for- 
eign affiliate; Reg. are — Where shares of foreign affiliate are redeemed or 
cancelled. 


History: Subpara. era amended by 2001, c. 17, subsec. 70(1), applicable to 
dispositions that occur after November 1999. The subpara. formerly read: 
(ii) for the purposes of determining the exempt surplus, exempt deficit, taxable 
surplus, taxable deficit and underlying foreign tax of the affiliate in respect of the 
corporation resident in Canada (within the meanings assigned by the regulations 
for the purpose of section 95), the affiliate shall be deemed at the time of disposi- 
tion to have redeemed shares of a class of its capital stock. 


Subsec. 93(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 69(1), applicable 
to 1987 et seg. Subsec. 93(1) formerly read: 


93. (1) Election re disposition of share in.foreign affiliate — Where at any 
time.a corporation resident in Canada has so elected, in prescribed manner and 
within the prescribed time, in respect of any share of the. capital stock of a for- 
eign affiliate of the corporation disposed of by it or by another foreign affiliate of 
the corporation, for the purposes of this Act, an amount equal to the lesser of 
(a) the amount designated by the corporation in its election, and 
(b) the proceeds of disposition of the share 
shall be deemed to have been a dividend received on the share from the affiliate 
by the disposing corporation or disposing affiliate, as the case may be, immedi- 
ately before the disposition and not to have been proceeds of disposition. 


Selected Cases [subsec. 93(1)]: Terrador Investments Ltd. v. R., [1999] 3 C.T.C. 
520 (FCA); leave to appeal to SCC refused (May 18, 2000), File 27499 (No bad debt 
possible where statute deemed amount to have been received). 

Regulations: 5902 (prescribed manner, prescribed time). 

Interpretation Bulletins: IT-392: Meaning of the term “share”; IT-451R: Deemed 
disposition and acquisition on ceasing to be or becoming resident in Canada. 
Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85; 
77-9R: Books, records and other requirements: for taxpayers having foreign affiliates. 


Forms: T2107: Election for a disposition of shares in a foreign affiliate: 


(1.1) Idem — Where at any time shares of the capital stock of a 
foreign affiliate of a corporation resident in Canada that are ex- 
cluded property are disposed of by another foreign affiliate of the 
corporation (other than a disposition to which paragraph 95(2)(c), 
(d) or (e) applies), the corporation shall be deemed to have made an 


S. 93(1.11)(b) 


election at ‘that time under subsection (1) in respect of each such 
share disposed of and in the election to have designated an amount 
equal to such amount as is Prsscnbed, 


draft legislation’ facie affiliates), subsec. 
NS ok fo ia of 


— ot ae of thi 


go 


Related Provisions: 40(3) — Deemed gain where ACB goes negative; 95(2)(f) — 
Determination of certain components of foreign accrual property income; Reg. 
5902(6) — Effect of election deemed by 93(1.11). 


Regulations: 5902(6) praiped uisaieuiae 
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Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. _ 
14(2), will add subsec. 93(1. 11), applicable to - dispositions of shares of the capital 
stock of a foreign affiliate of a corporation that occur after August 19, 2011. How- - 
ever, if the corporation elects under para. 24(2)(a) of the ‘draft legislation (see Appli- 
cation of proposed amendment to Reg. 5901(1)-()), -subsec. 93(1.11) applies to dis- 


positions of shares of the capital stock . all mse affiliates of the | ee that 


occur after February 27, 2004. ee 
See also Application under s. 90 re extended i reassessment deadline 
Technical Notes: See under 23. Dt : 
Related Provisions: 93(1.1) — Conditions for 93(1. ly to coe: 


(1.2) Disposition of a share of a foreign affiliate held by a 
partnership — Where a particular corporation resident in Canada 
or a foreign affiliate of the particular corporation (each of which is 
referred to in this subsection as the “disposing corporation”) would, 
but for this subsection, have a taxable capital gain from a disposi- 
tion by a partnership, at any time, of shares of a class of the capital 
stock of a foreign affiliate of the particular corporation and the par- 
ticular corporation so elects in prescribed manner in respect of the 
disposition, 


(a) twice 


(i) the amount designated by the particular corporation 
(which amount shall not exceed the amount that is equal to 
the proportion of the taxable capital gain of the partnership 
that the number of shares of that class of the capital stock of 
the foreign affiliate, determined as the amount, if any, by 
which the number of those shares that were deemed to have 
been owned by the disposing corporation for the purposes of 
subsection 93.1(1) immediately before the disposition ex- 
ceeds the number of those shares that were deemed to have 
been owned for those purposes by the disposing corporation 
immediately after the disposition, is of the number of those 
shares of the foreign affiliate that were owned by the partner- 
ship immediately before the disposition), or 


(ii) where subsection (1.3) applies, the amount prescribed for 
the purpose of that subsection 


Proposed Amendment — 93(1.2)(a)(ii) 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), sub- 
sec. 32(2), will amend subpara. 93(1.2)(a)(ii) to substitute “the prescribed amount” for 
“the amount prescribed for the purpose of that subsection”, applicable in respect of 
elections made under subsec. 93(1.2) in respect of dispositions that occur after Novem- 
ber 1999. 
S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 
(i) elects in writing in respect of all of its foreign affiliates that this section apply in 
respect of that provision, and 
(ii) files that election with the Minister of National Revenue on or before June 30, 
2011. 
Technical Notes (Sept. 10, 2010): Subsection 93(1.2) provides rules for partner- 
ship. dispositions of foreign affiliate shares that are similar to the rules in subsection 
93(1). These rules allow for an election to reduce the taxable capital gain of the part- 
nership in respect of such dispositions and to instead treat the grossed-up elected 
amount as a dividend from the foreign affiliate. Subsection 93(1.3) provides for the 
automatic application of subsection 93(1.2) where the partnership interest is held by 
another foreign affiliate. Where subsection 93(1.3) applies, the amount elected under 
subsection 93(1.2) is determined by reference to an amount peace by the 
Regulations. 
Subparagraph 93(1.2)(a)(ii) is amended to clarify the link between that subparagraph 
and the relevant regulation — new paragraph 5908(8)(c) of the Regulations. 


in respect of those shares is deemed to have been a dividend 
received immediately before that time on the number of those 
shares of the foreign affiliate which shall be determined as the 
amount, if any, by which the number of those shares that the 
disposing corporation was deemed to own for the purpose of 
subsection 93.1(1) immediately before the disposition exceeds 
the number of those shares of the foreign affiliate that the dis- 
posing corporation was deemed to own for the purposes of sub- 
section 93.1 (1) immediately after the disposition; 


Income Tax Act, Part I, Division B 


(b) notwithstanding section 96, the disposing corporation’s taxa- 
ble capital gain from the disposition of those shares is deemed to 
be the amount, if any, by which the disposing corporation’s tax- 
able capital gain from the disposition of the shares otherwise de- 
termined exceeds the amount designated by the particular corpo- 
ration in respect of the shares; 


(c) for the purpose of any regulation made under this subsection, 
the disposing corporation is deemed to have disposed of the 
number of those shares of the foreign affiliate which shall be 
determined as the amount, if any, by which the number of those 
shares that the disposing corporation was deemed to own for the 
purposes of subsection 93.1(1) immediately before the disposi- 
tion exceeds the number of those shares that the disposing cor- 
poration was deemed to own for those purposes immediately af- 
ter the disposition; 


(d) for the purposes of section 113 in respect of the dividend 
referred to in paragraph (a), the disposing corporation is deemed 
to have owned the shares on which that dividend was received; 
and 


(e) where the disposing corporation has a taxable capital gain 
from the partnership because of the application of subsection 
40(3) to the partnership in respect of those shares, for the pur- 
poses of this subsection, the shares are deemed to have been dis- 
posed of by the partnership. 


Related Provisions: 40(3) — Deemed gain where ACB goes negative; 93(1.3) — 
Deemed election; 93(1.4) — Where no election permitted; 93.1(1) — Where shares are 
owned by partnership; Reg. 5900(2) — No election for dividend to have been paid out 
of taxable surplus; Reg. 5905(2) — Where shares of foreign affiliate are redeemed or 
cancelled. 


History: Subsec. 93(1.2) amended by 2001, c. 17, subsec. 70(4) to replace the refer- 
ence to the expression “4/3 of” with a reference to the word “twice’’, applicable to 
taxation years that end after February 27, 2000. 


Proposed Amendment — Application of S.C. 2001, c. 17, subsec. 
70(4) 
Application: ‘The July 16, 2010 draft legislation (Part ales Str s. 162, will 
amend the application of the addition of subsec. 93(1.2) by S.C. 2001, c. 17, subsec. 
70(4) (2000 Budget bill), deemed in force on June 14, 2001, to read as follows: 


Subsec. 93(1.2) amended by 2001, c. 17, subsec. 70(4) to replace the reference to 
the expression “4/3 of” with a reference to the word “twice”, applicable to taxa- 
tion years that end after February 27, 2000 except that, for a taxation year of a _ 
taxpayer that includes February 28, 2000 or October 17, 2000, or began after 
February 28, 2000 and ended before October 17, 2000, the reference to the word 
“twice” shall be read as a reference to the expression “the fraction that is the 
reciprocal of the fraction in para. 38(a), as amended by 2001, c. 17, that applies 

to the taxpayer for the year, multiplied by”. 


Technical Notes (July 2010): Section 93 contains a number of nies relatine to the 
disposition of shares of a foreign affiliate of a taxpayer resident in Canada, 


Subsection 93(1.2) provides that, where a particular corporation resident in Canada ora 
foreign affiliate of the particular corporation (each of which is referred to as the “dis- 
posing corporation”) would, but for this subsection, have a taxable capital gain from a 
partnership from the disposition by the partnership of shares of a class of the capital 
stock of a foreign affiliate of the corporation, and the disposing corporation so ) elects in 
prescribed manner in respect of the gain, the amount designated will reduce the taxable 
capital gain and will be grossed up and recharacterized as a dividend received on the 
share by the disposing corporation. 


Paragraph 93(1.2)(a) provides that twice the amount designated by the oe g cK 
ration in respect of the shares (or where subsection (93(1.3) applies, twice th : 
determined under that subsection) will be treated as a dividend ee on th shares 
by the disposing corporation from the foreign affiliate. 


Before the present amendment, subsection 93(1.2) was applicable to taxa 
end after February 27, 2000. This amendment ensures that, for a taxatic y 
taxpayer that includes either February 28, 2000 or October 17, 2000 or beg: 
February 28, 2600 and ended before October 17, 2000, the reference to : 
“twice” is to read as references to the reciprocal of the capital gains inclusio rate 
applicable to the corporation resident in Canada or to the foreign ats for the taxa- 
tion year. This amendment corrects a technical deficiency. _ 


Subsec. 93(1.2) added by the said c. 17, subsec. 70(2), applicable to disposition’ that 
occur after November 1999. 


Regulations: 5902 (prescribed manner, prescribed time); 5908(8)(b) (how and when 
election made); 5908(8)(c) (prescribed amount for 93(1.2)(a)(ii)). 


(1.3) Deemed election — Where a foreign affiliate of a particular 
corporation resident in Canada has a gain from the disposition by a 
partnership at any time of shares of a class of the capital stock of a 
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foreign affiliate of the particular corporation that are excluded pro- 
perty, the particular corporation is deemed to have made an election 
under subsection (1.2) in respect of the number of shares of the for- 
eign affiliate which shall be determined as the amount, if any, by 
which the number of those shares that the disposing corporation 
was deemed to own for the purposes of subsection 93.1(1) immedi- 
ately before the disposition exceeds the number of those shares that 
the disposing corporation was deemed to own for those purposes 
immediately after the disposition. 


History: Subsec. 93(1.3) added by 2001, c. 17, subsec. 70(2), applicable to disposi- 
tions that occur after November 1999. 


(2) Loss limitation on disposition of share — Where 


(a) a corporation resident in Canada has a loss from the disposi- 
tion by it at any time of a share of the capital stock of a foreign 
affiliate of the corporation (in this subsection referred to as the 
“affiliate share’’), or 


(b) a foreign affiliate of a corporation resident in Canada has a 
loss from the disposition by it at any time of a share of the capi- 
tal stock of another foreign affiliate of the corporation resident 
in Canada that is not excluded property (in this subsection re- 
ferred to as the “affiliate share’’), 


the amount of the loss is deemed to be the amount determined by 
the formula 


A-(B=-C) 
where 


A is the amount of the loss determined without reference to this 
subsection, 


B is the total of all amounts each of which is an amount received 
before that time, in respect of an exempt dividend on the affiliate 
share or on a share for which the affiliate share was substituted, 
by 

(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, 


C is the total of 


(a) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from another disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
the affiliate share or a share for which the affiliate share was 
substituted, was reduced under this subsection in respect of 
the exempt dividends referred to in the description of B, 


(b) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a previous disposition by 
a partnership of the affiliate share or a share for which the 
affiliate share was substituted, was reduced under subsection 
(2.1) in respect of the exempt dividends referred to in the 
description of B, 


(c) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from a disposition at or before that time by a corporation or 
foreign affiliate described in the description of B of an inter- 
est in a partnership, was reduced under subsection (2.2) in 
respect of the exempt dividends referred to in the description 
of B, and 


(d) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest in another partner- 


S. 93(2) 


ship, was reduced under subsection (2.3) in respect of the ex- 
empt quadenes referred to in Late cua oF B. 


fefoned: 10. in eippaceepe 


“dis ee Hine) ol 


i di a that i is sone year 
to subsec 


oy tes sett! on or exti oishaent of an obligation of 
the particular corporation or the foreign affiliate, as the 
_ ease ~ be, that « can —— be ae ae to have 


) the repo, anion or cancellation of a share 
of the capital stock of the particular corporation or the 
foreign: affiliate, as the ‘case may be, that can reasonably 
be considered to have been issued in relation to the ac- 
- quisition of the affiliate share by the particular corpora- 
tion or the foreign affiliate, as the case may be, and ~ 


(i) the amount of any gain realized by the particular corpora- 
tion or the foreign affiliate, as the case may be, under an 
/ agreement that provides for th purchase, sale or exchange of 
_ currency, OF from the disposition of a currency, which agree- 
ment or currency, as the case may be, can reasonably be con- 
sidered to have been entered into or acquired, by the particu- 
__. lar corporation or the foreign affiliate, as the case may be, for 

: the ee purpes: | of Lee the foreign exchange eXPO- 


ot the oe comporstién or the foreign affiliate (that is re- 
ferred | to in paragraph Q. NO), the particular corporation, as 
the case may be, — - 
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tation or the foreign affiliate, as the case may be) that is in- 
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(i) the amount of the gain of the particular corporation, the 


foreign affiliate or the disposing partnership (to the extent 
that the gain is reasonably attributable to the particular cOrpo- 


cluded in the determination rade under subsection 392) oF 
the capital gain or capital loss of the particular corporati 
the foreign affiliate or the disposing partnership, as the case _ : 
may be, for the taxation year that includes the time the gain _ 
was made from the disposition of currency of. % requntty Me o 
than Canada that is in respect of - . 


(A) the settlement or extinguishment of an Ooaation a . 
the particular corporation, the foreign affiliate or the dis- 
posing partnership, as the case may be, that can reasona- 
bly be considered to have been issued or incurred in rela- 
tion to the acquisition of the affiliate share by the 
disposing partnership, or 


(B) the redemption, acquisition or cancellation of a share 
of the capital stock of the particular corporation or the 
foreign affiliate, as the case may be, that can reasonably 
be considered to have been issued in relation to the ac- 
quisition of the affiliate share by the disposing partner- 
ship, and 


(ii) the amount of any gain realized by the disposing partner- 
ship (to the extent that the gain is reasonably attributable to 
the particular corporation or the foreign affiliate, as the case 
may be), the particular corporation or the foreign affiliate, as 
the case may be, under an agreement that provides for the 
purchase, sale or exchange of currency, or from the disposi- 
tion of a currency, which agreement or currency, as the case 
may be, can reasonably be considered to have been entered 
into or acquired, by the disposing partnership, the particular 
corporation or the foreign affiliate, as the case may be, for the 
principal purpose of hedging the foreign exchange exposure 
arising in connection with the acquisition of the affiliate 
share. 


_ cluded in the rtenmination made. cunder subsection 39(2). of 


fiias dinié fora the disposthoe of. currency of a cc 
than Canada ered is in bine Gro en 


the Sst corporation, the earch pate : 
' ular partnership or the other partnership, as the 
be, that can reasonably be considered to have been issued 

_ or incurred in relation to the ac uisition. of ea affi u 


of the particular corporation or the foreign affiliate, a 
_case may be, or an interest in the particular partnership or 
b : 


ably be considered to have been issued in a 
acquisition of the affiliate shares, and : 


(ii) the amount of any gain realized by a pases fs Co 
: ~ extent that the gain is gedsohably attributable to the particular. s 
_/ corporation or the foreign affiliate, as the case may be), by 
the particular corporation or the foreign affiliate, as the case 
_ may be, under an agreement that provides | for the urchase, — 
sale or exchange of currency, or from the disposition of a cur- 
rency, which agreement or currency, as the case may be, can 
re reasonably be considered to have been entered into or ‘ac- 
quired by the partnership, the particular corporation or the 
foreign affiliate, as the case may be, for the principal purpose 
of hedging the foreign exchange exposure arising in connec- 
tion with the acquisition of the affiliate shares. 


(ii) if the corporation elects in writing under this subparagraph in ae of | 

“all relevant dispositions in respect of the corporation and files the election 
with the Minister of National Revenue on or before the day that is the later 

. of the corporation’s filing-due date for the corporation’s taxation year that — 

re includes the day on which this draft legislation is assented to and the day 


(€) para. 93(2:21)(), as enacted, is to be shone oncucon she ‘ that i is one year after the day on which this draft legislation is assented to, 
(b) the total of the following amounts determined in respect of the 


particular corporation, or the foreign affiliate (that is referred to in (A) i in respect of subsec. 93(2.01), as enacted, 3 ; 
paragraph (2.2)(b)) of the particular corporation, as the case may (1) the formula in para, (a) of that subsec, 93(2.01) is, in respect of _ 


be, all relevant Ges in ae am of the ie wee to be read as 
en follows: co 


(i) the amount of the gain of the particular corporation, the 
foreign affiliate or the partnership (to the extent that the gain 
is reasonably attributable to the particular corporation or the ey c A-(B-C)+D 
foreign affiliate, as the case may be) that is included in the 
determination made under subsection 39(2) of the capital gain 
or capital loss of the particular corporation, the foreign affili- 
ate or the partnership, as the case may be, for the taxation 


(II) para. 93(2.01)(a) is, in respect of all relevant dispositions in re- 
spect of the corporation, to be read as if it contained a description of 
D that read as follows: ae 


year that includes the time the gain was made from the dispo- D is the lesser of J 9 
sition of currency of a country other than Canada that is in me. (a) the amount, if any, by which the 4 aneune eink a 
respect of fae mined for B exceeds the amount determined for C; 

(A) the settlement or extinguishment of an obligation of ae and L 


the particular corporation, the foreign affiliate or the part- Pe 3 
nership, as the case may be, that can reasonably be con- i Bea 
sidered to have been issued or incurred in relation to the 
acquisition of the affiliate shares, or 


(b) the total of the following amounts determined in — 
respect of the particular corporation, or the foreign 
affiliate (that is referred to in paragraph (2)(b)) of the 
particular corporation, as the case may be, — 


(B) the redemption, acquisition or cancellation of a share 

"of the particular corporation or the foreign affiliate, as the 
case may be, or of an interest in the partnership that can 
reasonably be considered to haye been issued in relation 
to the acquisition of the affiliate shares, and 


(i) the amount of the gain that is included in the 
determination made under subsection 39(2) of 4 
the capital gain or. capital loss of the particular — 
corporation or the foreign affiliate, as the case 


may be, for the taxation year that. includes the 
(ii) the amount of any gain realized by the particular corpora- ne Hes ‘time the gain was made from the disposition of. 
tion or the foreign affiliate, as the case may be, under an i et currency of a country other than pores is 


agreement that provides for the purchase, sale or exchange of ; : sue he in respect of » 
currency, or from the disposition of a currency, which agree- 
ment or currency, as the case may be, can reasonably be con- 
sidered to have been entered into or acquired by the particular 
corporation, the foreign affiliate or the partnership, as the 
case may be, for the principal purpose of hedging the foreign 
exchange exposure arising in connection with the acquisition 
of the affiliate shares, 


(A) the settlement or St Bibel of an 
obligation of the particular corporation or 
the foreign affiliate, as the case may be, that 
can reasonably be considered to have been 
issued or incurred in relation to th cquisi- 
tion of the affiliate share by the parti 
Rie ee corporation or the foreign affiliat 
) para. 93(2.31)(b), as enacted, is to be oad as follows: ROW ides ease may be, or ren eae 


(b) '/ of the total of the following amounts determined in respect 
of the particular corporation, or the foreign affiliate (that is re- 
ferred to in paragraph (2. 20) of = particular corporation, as 


(B) the redemption, acquisition or cancella- — 
tion of a share of the capital stock of the par- 
ticular corporation or the foreign affiliate, as 


the case may ibe, ; ee ae the case may be, that can reasonably be con- — 
(i) the amount of the gain of the particular corporation, the a ee mA sidered to have been issued i in relation t to the 
foreign affiliate or the particular partnership (to the extent ih ES acquisition of the affiliate share by ‘the p: 
that the gain is reasonably attributable to the particular corpo- 2 eee 8 oe tieblar corporation Or the fore; 
ration or the foreign affiliate, as the case may be) that is in- es the case may be, and 
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“mined in ‘respect of the particular corporation, or the 
foreign affiliate (that is referred to in paragraph 
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S. 93(2) 


. @) fhe amount of the gain of the panicotire cone: 


_ hership (to the extent that the gain is reasonably 
attributable to the particular corporation or the oe 
foreign affiliate, as the case may be) that is in- 


Income Tax Act, Part I, Division B 


(2.3)(b)) of the ee a aay as the S y 


ration, the foreign affiliate or the particular part 


cluded in the determination made under subsec- 


tion 39(2) of the capital gain or capital loss o , 


the particular corporation, the foreign affiliate or 


the particular partnership, as the case may be, for _ 


the taxation year that includes the time the gain — 
was made from the disposition of currency ofa. 


~ country other than Canada that is in respect of 
(A) the settlement or extinguishment of an — 


obligation of the particular corporation, the 
_ foreign affiliate, the particular partnership or 


the other partnership, as the case may be, 


that can reasonably be considered to have 
been issued or incurred in relation to the ac- 
quisition of the affiliate shares, or 


(B) the redemption, acquisition or cancella- _ 
tion of a share of the particular corporation 
or the foreign affiliate, as the case may be, 
or an interest in the particular partnership or 
the other partnership, as the case may be, 
that can reasonably be considered to have 
been issued in relation to the acquisition of 
the affiliate shares, and 


(ii) the amount of any gain realized by a partner- 
ship (to the extent that the gain is reasonably at- 
tributable to the particular corporation or the for- 
eign affiliate, as the case may be), by the 
particular corporation or the foreign affiliate, as 
the case may be, under an agreement that pro- 
vides for the purchase, sale or exchange of cur- 
rency, or from the disposition of a currency, 
which agreement or currency, as the case may 
be, can reasonably be considered to have been 
entered into or acquired by the partnership, the 
particular corporation or the foreign affiliate, as 
the case may be, for the principal purpose of 
hedging the foreign exchange exposure arising 
in connection with the acquisition of the affiliate 


(B) include February 28, 2000 or October 17, 2000 « 
February 28, 2000 and end before 
ences to “the fraction that is the reciprocal of the fraction i in paragrap 
38(a), as amended by S.C. ee Cc, 1, that ae to ne tax yen 
the yea, multiplied by’; and — yo : 


orporation el ts i in weds under tis paren in espe t a all 


that begin after 


/ ee nt . 
See also Application under s. 90 re extended reassessment deadl ic 


YY 


Technical Notes: Current subsection 93(2) provides rules that limit (or “top ) the 
loss of a corporation resident in Canada from the disposition of a share of a forei 
affiliate where exempt dividends (as defined in subsection 93(3)) are paid in respec 
of that share. It similarly deals with losses of a foreign affiliate from a disposition of 


a share of another foreign affiliate, where that share is not excluded ‘property. 


Current : subsections 93(2.1) to (2.3) provide rules similar to those in subsection 93(2) 
to deal with dispositions by partnerships of foreign affiliate shares and dispositions of 
certain partnership interests where the disposed partnership holds foreign affiliate — 
shares. The discussion below in the context of subsection 93(2) should apply equally . 
to subsections 93(2.1) to (2.3) and thus only limited further comments are made 

herein in respect of those subsections, 


Subsection 93(2) is being split into two subsections: new subsection 93(2) defines ie : 
losses to which the loss limitation rule applies and new subsection 93(2.01) sets out 
the loss limitation rule. A new subsection 93(2.02) is also being added which defines _ 
the term “specified gain” for the purposes of subparagraph 93(2.01)(b)Gi). (Each of — 
subsections 93(2.1), (2.2) and (2.3) is similarly being split into two subsections and 
given a separate subsection which defines “specified gain”. ) A 


The main substantive amendment to this series of rules is the addition of a new as- 
pect of these rules that is aimed at preserving, in certain circumstances, the portion of | 
a loss that relates to foreign currency fluctuations, without regard to the quantum of 
exempt dividends paid in respect of the shares. That portion is preserved to the extent 
of a corresponding foreign currency gain from certain transactions (“hedging transac- - 
tions”) that arise in connection with the acquisition of the shares. However, as a re- : 
sult of the “specified gain” concept, a corresponding gain will not be taken into ac- _ 
count where the taxpayer or a non-arm’s length person has also hedged the hedging 
transaction. In other words, if the gain from the hedging transaction is already cov- 
ered off by a loss (whether actual or unrealized) from a related hedging transaction, a 
loss from the foreign affiliate share disposition will not be entitled to further foteign 
currency protection under new subsection 93(2.01). 


shares. As a result of the restructuring of subsections 93(2) to (2.3), a number of consequent- 


(IM) para. 93(2.31)(b) is, in respect of all relevant dispositions in ial reference changes are also being made within new subsections 93(2) to (2.32) as 4 | 
respect of the corporation, to be read as follows: well as in subparagraph 87(2)(u)(ii), as discussed above, and subsections 93(3) and 
(b) nil, (4), as discussed below. 


(b) if the corporation elects in writing under this paragraph in respect of all New subsections 93(2) to (2.32) generally apply to dispositions of shares and part- 
losses of the corporation, and of all foreign affiliates of the corporation, in re- nership interests that occur after February 27, 2004. However, taxpayers can elect to 
spect of dispositions (referred to in this paragraph as “pertinent dispositions” in have these rules apply as of 1995, and there are a number of transitional rules. The 


respect of the corporation) of shares and partnership interests that occur on or complexity of the transitional ‘rules 18 primarily ene fo three things. First, current 
before February 27, 2004 and files the election with the Minister of National subsections 93(2.1) to (2.3) only came into force in 1999 and thus certain coordinat- 
Revenue on or before the day that is the later of the corporation’s filing-due date ing readings are necessary for taxpayers that make the retroactive election. Second, 
for the corporation’s taxation year that includes the day on which this draft legis- for taxpayers that make the retroactive election, different capital gains inclusion rates. 
lation is assented to and the day that is one year after the day on which this draft apply for certain periods. Third, taxpayers are being given options to apply certain 


legislation is assented to, aspects of a previous draft version of these amendments up to the day that is one year — 


(i) sub 93(2) and (2.01), and (wh (c) bel lies) 93(2.02), a Soccniek ae 
i) subsecs. an , and (where para. (c) below applies 
as enacted, with the modifications described in para. (a) above (if applicable) Letter from Dept. of Finance, Feb. 12, 2001: 
_ being taken into account, also apply in respect of all pertinent dispositions in Angelo Nikolakakis, Stikeman Elliott, Toronto 
respect of the corporation that occur after 1994 and on or before February es erie 
27, 2004, except that the references to “twice” in subsec. 93(2.01), are, for Pa 
taxation years of the corporation that Relationship between 93(2) and 39(2) 


(A) end before February 28, 2000, to be read as references to “4/3 of”, Finally you have submitted that subsection 93(2) should not apply to deny a loss On 
and the disposition of the shares of a foreign affiliate where the loss results from. the 


(B) include February 28, 2000 or October 17, 2000 or that begin after pang : me oe ° ero ates an sre where subeon 2G 
February 28, 2000 and end before October 17, 2000, to be read as refer- oe ee ME ceeniont of 4 Comresponding gain. . 
ences to “the fraction that is the reciprocal of the fraction in paragraph Although we will wish to give further consideration to the issue of how best to iden- 
38(a), as amended by S.C. 2001, c. 17, that applies to the taxpayer for tify both gains and losses related to such shares, we are prepared to recommend 
the year, multiplied by”, and an amendment be made to subsection 93(2) of the Act to address your concems. 


(ii) subsecs. 93(2.1), (2.11), (2.2), (2.21), (2.3) and (2.31) and (where para. Effective Date — 


(c) below applies) 93(2.12), (2.22) and (2.32), as enacted, with the modifica- It will be recommended that the amendments be made effective for taxation yl 
tions described in para. (a) above (if applicable) being taken into account, commencing after announcement date. It will also be recommended that taxpayer be 
also apply in respect of all pertinent dispositions in respect of the corpora- permitted to elect to have the amendments apply to the 1994 and subsequent taxation — 


tion that occur after November 1999 and on or before February 27, 2004, years of foreign affiliates where the taxpayer so elects in respect of all th aa 
except that the references to “twice” in those subsecs, 93(2.11), (2.21) and foreign affiliates .. - 


(2.31), are, for taxation years of the corporation that 


(A) end before February 28, 2000, to be read as references to “4/3 of”, : : 
and / Brian Ernewein, Director, Tax Legislation Division, 7 Tax Policy Branch — 


Yours: sincerely, 
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Related Provisions: 40(3)— Deemed gain where amounts to be deducted from 
ACB exceed cost plus amounts to be added; 40(3.3); (3.4) — Limitation on loss where 
share acquired by affiliated person; 87(2)(u)(ii) — Amalgamation; 93(3) — Exempt 
dividends; 93(4) — Loss on disposition of shares of foreign affiliate; 93.1(1) — Where 
shares are owned by partnership; 93.1(2) — Dividend on shares of foreign affiliate held 
by partnership; 257 — Formula amounts cannot calculate to less than zero. 


History: Subsec. 93(2) amended by 2001, c. 17, subsec. 70(5) to replace the references 
to the expression “4/3 of’ with references to the word “twice”, applicable to taxation 
years that end after February 27, 2000 except that, for a taxation year of a taxpayer that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the references to the word “twice” shall be read as 
references to the expression “the fraction that is the reciprocal of the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year, multiplied 
by”. 

Subsec. 93(2) amended by the said c. 17, subsec. 70(3), applicable to dispositions that 
occur after November 1999. The subsec. formerly read: 


(2) Loss limitation on disposition of share — Where 
(a) a corporation resident in Canada has disposed of a share of the capital 
stock of any foreign affiliate of the corporation, or 
(b) a foreign affiliate of a corporation resident in Canada has disposed of a 
share of the capital stock of another foreign affiliate of the corporation, 
the amount of the loss of the disposing corporation from the disposition of the 
share shall be deemed to be the amount, if any, by which 


(c) the amount that would be the loss of the disposing corporation therefrom 
if this Act were read without reference to this subsection 


exceeds 
(d) the amount, if any, by which 
(i) the total of all amounts received before the disposition of the share in 
respect of exempt dividends on the share or a share for which the share 
was substituted by 
(A) the disposing corporation, 
(B) a corporation related to the disposing corporation, 
(C) a foreign affiliate of the disposing corporation, or 


(D) a foreign affiliate of a corporation related to the disposing 
corporation 


exceeds 


(ii) the total of all amounts each of which is the amount by which a loss 
from a previous disposition of the share or a share for which the share 
was substituted by a corporation referred to in any of clauses (i)(A) to 
(D) has been reduced because of this subsection. 


That portion of subsec. 93(2) following para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 69(2), applicable to the determination of losses arising in 1985 et 
seq., except that, in its application to such losses from dispositions occurring before 
July 13, 1990, para. (d) shall be read as follows: 


(d) the total of all amounts in respect of exempt dividends received by the dis- 
posing corporation on the share at any time before the disposition. 


That portion of subsec. 93(2) formerly read: 


the amount of any capital loss of the disposing corporation from the disposition 

of the share shall be deemed to be the amount, if any, by which the amount of 
the capital loss therefrom otherwise determined exceeds the total of all amounts 
in respect of exempt dividends received by the disposing corporation on the 
share at any time before the disposition. 


Interpretation Bulletins: IT-392: Meaning of the term “share”; IT-451R: Deemed 
disposition and eyaranisition on paasine Hi to be or pecoming d pesident in Canada. 


sived before all moan time. 
vidend on the afi ee or 
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S. 93(2.01)(b) (ii) (A) 2 


have been issued or incurred in relation to the 

quisition of the affiliate shi re;.00 
_ (ID is a capital gain realized within 30 hays) betore 
after the cae S time by the vendor under 1 
“agreement that — 


1. was etitcred into by: 
before or after the a 


vendor seh a 0 d 


that dealt, at all times during v hich the agree 


~ 


ular corporation, 


uisition of the affiliate 
share by the vendor with a person or partnership — 


“ment was in force, at arm’s eee with the a : 


2 provides for the purchase, sale or exchange of 


currency, and 


3. can reasonably be nee to i been en- | 
tered into by the vendor for the principal purpose — 


of hedging the foreign exchange exposure arising 


in connection with the acquisition of the affiliate 
share, or 


_ (B) i in any other case, the amount of a gain (other thea: a 


specified gain or a capital gain) that was realized within 
30 days before or after the disposition time by the ven- 
dor that is included in computing the income of the ven- 
dor for the taxation year that includes the time the gain 
was realized and 


(I) that is in respect of the settlement or extinguish- 


_ment of a foreign currency debt that 


1. was issued or incurred by the vendor within 30 
days before or after the acquisition of the affiliate 
share by the vendor, 


2. was, at all times at which it was a debt obliga- 
tion of the vendor owing to a person or partner- 
ship that dealt, at all times during which the for- 
eign currency debt was outstanding, at arm’s 
length with the particular corporation, and 


3..can reasonably be considered to have been is- 
sued or incurred in relation to the gosons of 
the affiliate share, or 


(ID under an agreement that 


I. was entered into by the vendor within 30 days 
before or after the acquisition of the affiliate 
share by the vendor with a person or partnership 
that dealt, at all times during which the agree- 
ment was in force, at arm’s length with the partic- 
ular corporation, 


2. provides for the purchase, sale or exchange of 
currency, and 


3. can reasonably be considered to have been en- 
tered into by the vendor for the principal purpose 
of hedging the foreign exchange exposure arising 
in connection with the acquisition of the affiliate 
share. 
Related Provisions: 40(3) — Deemed gain where ACB goes negative; 40@.3), 
(3.4) — Limitation on loss where share acquired by affiliated person; 87(2)(u)(ii) — 
Amalgamation; 930) Conditions for 93(2.01) to apply; 93(2.02) — Meaning of 
“specified gain”; 93(2.11), (2.21), (2.31) — Parallel rules for disposition by partner- 
ship; 93(3) — Exempt dividends: 93(4) — Loss on disposition of shares of foreign 
affiliate; 93.1(1) — Where shares are owned by partnership; 93.1(2) — Dividend on 
shares of foreign affiliate held by partnership; 261(5)(f)(i) — Functional currency re- 
porting —- meaning of “Canadian currency”; 257 — Formula amounts cannot caleu- 
late to less than zero. 


(2.02) Specified gain — For the purposes 
(2.01)(b)Gi)(A) and (B), a “specified gain’? means a gain in re- 
spect of the settlement or extinguishment of a foreign currency 


debt referred to. in sub-subclause (2. 01)(b)Giy(A)A)2 or subclause — 


(2.01)(b)Gi)(B)(), as the case may be, or that arises under a par- 
ticular agreement referred to in subclause (2. 01)(b)Gi)(A)AD or 


(B)(ID), if the particular corporation or any person or partnership : 


with which the particular corporation was not — at any time dur- 


of clauses — 
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e eee 19, 8 draft oe 


add subsecs. 93(2.01) and (2. 02), appl 
to nee, — abover ae 


(2.1) Loss icaligton®caleccenien of share by partner- 
ship — Where 


(a) a corporation resident in Canada has an allowable cane joss 
from a disposition at any time by a partnership of a share of the 
capital stock of a foreign affiliate of the corporation (in this sub- 
section referred to as the “affiliate share’), or 


(b) a foreign affiliate of a corporation resident in Canada has an 
allowable capital loss from a disposition at any time by a part- 
nership of a share of the capital stock of another foreign affiliate 
of the corporation resident in Canada that would not be excluded 
property of the affiliate if the affiliate owned the share immedi- 
ately before it was disposed of (in this subsection referred to as 
the “affiliate share’), 


the amount of the allowable capital loss is deemed to be the amount 
determined by the formula 


A-(B=-C) 
where 


A is the amount of the allowable capital loss determined without 
reference to this subsection, 


B is '/ of the total of all amounts each of which was received 
before that time, in respect of an exempt dividend on the affiliate 
share or on a share for which the affiliate share was substituted, 
by 

(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, and 


C is the total of 


(a) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of the affiliate share or a share for 
which the affiliate share was substituted, was reduced under 
this subsection in respect of the exempt dividends referred to 
in the description of B, 


(b) the total of all amounts each of which is '/2 of the amount 
by which a loss (determined without reference to this sec- 
tion), of a corporation or foreign affiliate described in the 
description of B from another disposition at or before that 
time of the affiliate share or a share for which the affiliate 
share was substituted, was reduced under subsection (2) in 
respect of the exempt dividends referred to in the description 
of B, 


(c) the total of all amounts each of which is 2 of the amount 
by which a loss (determined without reference to this sec- 
tion), from a disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
an interest in a partnership, was reduced under subsection 
(2.2) in respect of the exempt dividends referred to in the 
description of B, and 
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(d) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest. in another. partner- 
ship, was reduced under subsection (2.3) in respect. of ex- 
empt dividends referred to in the description of B. 


rom : previous i gontah be a corpo- 
aan iliate Hoes in 1 the description 


OnB.4 


le capital loss (determined without 


os dod the slab oan - a from a previ- 


(iti) he total of es anioulits seek bf hich is '/ of the 
amount by which a loss (determined without reference 


paragraph Q. 
- referred to in 


ae ne total 


ion), of a corporation, or a force: 
described i in the oe of B, from a previ- 


Related Provisions: Sensei Anielcatanion: ae dividends; 
93.1(2) — Dividend on shares of foreign affiliate held by partnership; 257 — Formula 
amounts cannot calculate to less than zero. 


History: Subsec. 93(2.1) amended by 2001, c. 17, subsec. 70(6) to replace the refer- 
ences to the fraction “3/4” with references to the fraction “1/2”, applicable to taxation 
years that end after February 27, 2000 except that, for a taxation year of a taxpayer that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17; 2000, the references to'the fraction “1/2” shall: be read as 
references to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year. 


Subsec. 93(2.1) added by the said c. 17, subsec. 70(3), applicable to dispositions that 
occur after November 1999. 


a was nae aii 30 a Beton or after the disposi- 

_tion time by the disposing partnership to the extent that 
the gain is reasonably attributable to the particular cor- 
Pe or the foreign pgee as the case eTaay be, and 


s deemed ae Ae 2500) to be a Laie 
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7 rency, and 
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-. tion of ‘the affiliate te oe the ee 
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2. was, at all times at which it was a debt obliga- 
tion of the disposing partnership, owing to a per- 
son or partnership that dealt, at all times during - 
which the foreign currency debt was outstanding, 
at arm’s length with the particular corporation, 
me ; 


Ae oe : 
iii), foreign affiliate of the particular corporation, or — 
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S. 93(2.11)(b)(ii)(A)(ID3 


_ 3. can reasonably be considered to have been is- 


sued or incurred in relation to the acquisition of 
the affiliate share, or _ oo 


_ (B) isa capital gain (to the ext 


the foreign affiliate, as the cas 
30 days before or after the di: 
_ posing partnership under an agr 


-(D) was entered into by the disposing partnership, _ 
within 30 days before or after the acquisition of the — 


affiliate share by the disposing partnership, with a_ 
person or partnership that dealt, at all times during — 


which the agreement was in force, at arm’s length 


with the particular corporation, == 


dD provides for the purchase, sale or exchange of 


currency, and a 
(III) can reasonably be considered to have been en-— 


tered into by the disposing partnership for the princi- _ 


pal purpose of hedging the foreign exchange expo- 

sure arising in connection with the acquisition of the 

affiliate share. co 
Related Provisions: 40(3)—Deemed gain where ACB goes negative; 
87(2)(u)(ii) — Amalgamation; 93(2.1) — Conditions — for 93(2.11) to apply; 
93(2.12) — Meaning of “specified gain”; 93(2.21), (2.31) — Parallel rules for dispo- 
sition by partnership with FA shares; 93(3) — Exempt dividends; 93.1(2) — Divi- 
dend on shares of foreign affiliate held by partnership; 261(5)(f)(i) — Functional cur- 
rency reporting-— meaning of “Canadian currency”; 257— Formula amounts 
cannot calculate to less than zero. 


(2.12) Specified gain —For the purposes of subparagraph 
(2.11)(b)Gi), a “specified gain” means a gain in respect of the 
settlement or extinguishment of a foreign currency debt referred 
to in subclause (2.11)(b)(ii)(A)(ID, or that arises under a particular 
agreement referred to in clause (2.11)(b)(ii)(B), if the disposing 
partnership or any person or partnership with which the particular 
corporation was not — at any time during which the foreign cur- 
rency debt was outstanding or the particular agreement was in 
force, as the case may be — dealing at arm’s length entered into 
an agreement that may reasonably be considered to have been en- 
tered into for the principal purpose of hedging any foreign ex- 
change exposure arising in connection with the foreign currency 
debt or the particular agreement. 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 


14(3), will add subsecs. 93(2.11) and (2.12), applicable as shown in the Proposed 
Amendment to subsec. 93(2) above. 


See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: See under 93(2). 


(2.2) Loss limitation — disposition of partnership inter- 
est — Where 


(a) a corporation resident in Canada has a loss from the disposi- 
tion by it at any time of an interest in a partnership (in this sub- 
section referred to as the “partnership interest’), which has a di- 
rect or indirect interest in shares of the capital stock of a foreign 
affiliate of the corporation resident in Canada (in this subsection 
referred to as “affiliate shares’), or 


(b) a foreign affiliate of a corporation resident in Canada has a 
loss from the disposition by it at any time of an interest in a 
partnership (in this subsection referred to as the “partnership in- 
terest”), which has a direct or indirect interest in shares of the 
capital stock of another foreign affiliate of the corporation resi- 
dent in Canada that would not be excluded property if the shares 
were owned by the affiliate (in this subsection referred to as “af- 
filiate shares’’), 


the amount of the loss is deemed to be the amount determined by 
the formula 


A-(B-C) 
where 


Income Tax Act, Part I, Division B 


A is the amount of the loss determined without reference to this 
subsection, 


B is the total of all amounts each of which was received before that 
time, in respect of an exempt dividend on affiliate shares or on 
shares for which affiliate shares were substituted, by — 


(a) the corporation resident in Canada, 


(b) a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, and 


C is the total of 


(a) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from another disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
affiliate shares or shares for which affiliate shares were sub- 
stituted, was reduced under subsection (2) in respect of the 
exempt dividends referred to in the description of B, 


(b) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from another disposition at or 
before that time by a partnership of affiliate shares or shares 
for which affiliate shares were substituted, was reduced 
under subsection (2.1) in respect of the exempt dividends re- 
ferred to in the description of B, 


(c) the total of all amounts each of which is the amount by 
which a loss (determined without reference to this section), 
from a disposition at or before that time by a corporation or 
foreign affiliate described in the description of B of an inter- 
est in a partnership, was reduced under this subsection in re- 
spect of the exempt dividends referred to in the description of 
B, and 


(d) the total of all amounts each of which is twice the amount 
by which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest in another partner- 
ship, was reduced under subsection (2.3) in respect of the ex- 
empt dividends referred to in the description of B. 


Proposed Amendment — 93(2.2) 


(2.2) Application of subsec. (2.21) — Subsection (2.21) ap- 
plies if ee 
(a) a particular corporation (referred to in subparagraph 
(2.21)(b)(ii) as the “vendor”, as the context requires) re 
in Canada has a particular loss, determined without 
to this section, from the disposition by it at any time (referred 
to in subsection (2.21) as the “disposition time”) of an i 
(referred to in subsection (2.21) as the “partnership interes 
in a partnership that has a direct or indirect interest 
(referred to in subsection (2.21) as the “affiliate share: 
capital stock of a foreign affiliate of the particular corp 
CC .. : . : 
(b) a foreign affiliate (referred to in subparagraph (2.21)(b 
as the “vendor’’) of a particular corporation resident in Can: 
has a particular loss, determined without reference to t 
tion, from the disposition by it at any time (referred to in 
section (2.21) as the “disposition time”) of an interest (referr 
to in subsection (2.21) as the “partnership interest”) art 
_hership that has a direct or indirect interest in shares 
to in subsection (2.21) as the “affiliate shares”) of the « 


os 


_ Stock of another foreign affiliate of the particu 
that would not be excluded property of the affili he. 
ate had owned the shares immediately before the d 
ume. : HAT A GE ee 
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Application: The August 19, 2011 draft legislation (foreign affiliates), eae 
will amend subsec. 93(2.2) to read as above, aneleblee as shown in 


ment  subsec. 932) above... . 
Se also Application under §. 90 re extended § reassessment deadline. 
ei shnical Notes: See under 93(2). . 


Related Provisions: ey ee cache cane dividends; 
93.1(1) — Where shares are owned by partnership; 93.1(2) — Dividend on shares of 
foreign affiliate held by partnership; 257 — Formula amounts cannot calculate to less 
than zero. 


History: Subsec. 93(2.2) amended by 2001, c. 17, subsec. 70(7) to replace’ the refer- 
ences to the.expression “4/3 of’ with references to the word “twice”, applicable to 
taxation years that end after February 27, 2000 except that, for a taxation year of a 
taxpayer that includes February 28, 2000 or October 17, 2000, or began after February 
28, 2000 and ended before October 17, 2000, the references to the word “twice” shall 
be read as references to the expression “the fraction that is the reciprocal of the fraction 
in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for the year, 
multiplied by”. 

Subsec. 93(2.2) added by the said c. 17, subsec. 70(3), applicable to dispositions that 
occur after November 1999. 
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S. 93(2.21)(b) (i) (B)(D2 


* 


; without erence to this section), of a corporation, or a 
: foreign liate described in the description of B, from a 
previous disposition by a partnership of an interest in 
another - partnership, was reduced under paragraph 
/ (2. 31)(a) i in respect of the exempt dividends ae to 


¢ the Ce of the particulat loss, dereemined without ref. ) 
rence to this section, that can reasonably be considered to 
S at butable to a fluctuation in the value of a currency 
her than Canadian caren heal to Canadian cur- 
rency, and _ | 


the amount determined in respect of the: ee that j is 


(A) where the “particular loss. is a capital loss, the 
: _ amount of a gain (other than a specified gain) that 


_ D) was made within 30 days before or after the dis- 
position time by the vendor and that 


1. is deemed under subsection 39(2) to be a capi- 

. tal gain of the vendor for the taxation year that 
_ _ includes the time the gain was made from the dis- 
> position of currency ae ay Canadian <¢ cur 


- rency, and 


2.13 in respect ‘of the seltlement or extinguish- 
“ment of a foreign currency debt that was issued 
r incurred by the vendor within 30 days before 
or after the acquisition of the partnership interest 
by the vendor and that was, at all times at which 
it was a debt obligation of the vendor owing to a 
_ person or partnership that dealt, at all times dur- 
ing which the foreign currency debt was out- 
Standing, at arm’s length with the particular cor- 
poration and can reasonably | be considered to 
have been issued or incurred in relation to the ac- 
- quisition of the partnership interest, of 


_ (ID is a capital gain realized within 30 days before or 


_ agreement that 


. was entered into by the ieudek within 30 dap 
before or after the acquisition of the partnership 
_ interest by the vendor with a person or partner- 
_ ship that dealt, at all times during which. the 
~ agreement was in force, at arm’ s length with the 
_ particular corporation, © 


2. provides for the (ae sale or exeeenee of 
currency, and ) 


_ 3. can reasonably be censieined to have ‘sien en- 
_tered into by the vendor for the principal purpose 
ook hedging the foreign exchange exposure arising 
in connection with the pee iOn of the partner- 
_ ship interest, or 


/ @) i in any other case, the amount of a gain ch than a 
specified gain or a capital gain) that was realized within 
_ 30 days before or after the disposition time by the ven- 
dor that is included in computing the income of the ven- 
dor for the taxation year that mcludes the time the gain 
amas realized and 


@ that is in respect of the Seurenene or uinnen 
_ ment of a foreign currency debt that 


1. was issued or incurred by the vendor within 30 
days before or after the acquisition of the eke 
_ ship interest by the vendor, 


2. was, at all times at which it was a debt obliga- 
tion of the vendor owing to a person or partner- 

_ ship that dealt, at all times during which the for- 
eign currency debt was outstanding, at arm’s 
length with the particular corporation, and 


YY 
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S. 93(2.21)(b)(ii)(B)(D3 


ls tion of the partnership 
interest by the vendor with a person or partne 


_ ship that dealt, at all times during which the — 


particular corporation, _ ee 
_ 2. provides for the purchase, sale or exchange of 
currency, and co . 7 


agreement was in force, at arm’s length with the 


3. can reasonably be considered to have been en- | 
_ tered into by the vendor for the principal purpose 


of hedging the foreign exchange exposure arising — 
in connection with the acquisition of the partner- 
_ ship interest. a ee oe 
Related Provisions: 40(3)— Deemed gain where ACB goes negative; — 
87(2)(u)(ii) — Amalgamation; 93(2.2) Conditions for 93(2.21) to apply; 
93(2.22) — Meaning of “specified gain”; 93(2.31) — Parallel rules for disposition by 
partnership with indirect interest in FA shares; 93(3)— Exempt dividends; 
93.1(1) — Where shares are owned by partnership; 93.1(2) — Dividend on shares of 
foreign affiliate held by partnership; 257 — Formula amounts cannot calculate to less 
than zero; 261(5)()G@) — Functional currency reporting — meaning of “Canadian 
currency”. 


(2.22) Specified gain —For the purposes of clauses 
(2.21)(b)(ii)(A) and (B), a “specified gain” means a gain in re- 
spect of the settlement or extinguishment of a foreign currency 
debt referred to in sub-subclause (2.21)(b)(ii)(A)(1)2 or subclause 
(2.21)(b)Gi)(B)(1), as the case may be, or that arises under a par- 
ticular agreement referred to in subclause (2.21)(b)(ii)(A)CD) or 
(B)(ID, if the particular corporation or any person or partnership 
with which the particular corporation was not — at any time dur- 
ing which the foreign currency debt was outstanding or the partic- 
ular agreement was in force, as the case may be — dealing at 
arm’s length entered into an agreement that may reasonably be 
considered to have been entered into for the principal purpose of 
hedging any foreign exchange exposure arising in connection with 
the foreign currency debt or the particular agreement. 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 


14(3), will add subsecs, 93(2.21) and (2.22), applicable as shown in the Proposed 
Amendment to subsec. 93(2) above. 


See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: See under 93(2). 


(2.3) Loss limitation — disposition of partnership inter- 
est — Where 


(a) corporation resident in Canada has an allowable capital loss 
from a partnership from a disposition at any time of an interest 
in another partnership that has a direct or indirect interest in 
shares of the capital stock of a foreign affiliate of the corpora- 
tion resident in Canada (in this subsection referred to as “affili- 
ate shares’’), or 


(b) a foreign affiliate of a corporation resident in Canada has an 
allowable capital loss from a partnership from a disposition at 
any time by a partnership of an interest in another partnership 
that has a direct or indirect interest in shares of the capital stock 
of a foreign affiliate of the corporation resident in Canada that 
would not be excluded property of the affiliate if the affiliate 
owned the shares immediately before the disposition (in this 
subsection referred to as “affiliate shares”), 


the amount of the allowable capital loss is deemed to be the amount 
determined by the formula 

A-(B-C) 
where 


A is the amount of the allowable capital loss determined without 
reference to this subsection, 


Income Tax Act, Part I, Division B 


B is 2 of the total of all amounts each of which was received 
before that time, in respect of an exempt dividend on affiliate 
shares or on shares for which affiliate shares were substituted, 
by . 
(a) the corporation resident in Canada, 
(b) a corporation related to the corporation resident in 
Canada, 


(c) a foreign affiliate of the corporation resident in Canada, 
or ; 


(d) a foreign affiliate of a corporation related to the corpora- 
tion resident in Canada, and 


Cis the total of 


(a) the total of all amounts each of which is '/2 of the amount 
by which a loss (determined without reference to this sec- 
tion), of a corporation or foreign affiliate described in the 
description of B from another disposition at or before that 
time of affiliate shares or shares for which affiliate shares 
were substituted, was reduced under subsection (2) in respect 
of the exempt dividends referred to in the. description of B, 


(b) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign:affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of affiliate shares or shares for 
which affiliate shares were substituted, was reduced under 
subsection (2.1) in respect of the exempt dividends referred 
to in the description of B, 


(c) the total of all amounts each of which is '/2 of the amount 
by which a loss (determined without reference to this sec- 
tion), from a disposition at or before that time by a corpora- 
tion or foreign affiliate described in the description of B of 
an interest in a partnership, was reduced under subsection 
(2.2) in respect of the exempt dividends referred to in the 
description of B, and 


(d) the total of all amounts each of which is the amount by 
which an allowable capital loss (determined without refer- 
ence to this section), of a corporation or foreign affiliate de- 
scribed in the description of B from a disposition at or before 
that time by a partnership of an interest in another partner- 
ship, was reduced under this subsection in respect of the ex- 
empt dividends referred to in the description of B. 


Proposed Amendment — 93(2.3) 
(2.3) Application of subsec. (2.31) — Subsection ( 
plies 16> = | : ie 
(a) a yal i 


articular corporation resident in Canada h 

allowable capital loss, determined without refere 
section, from the disposition at any time (referred to in su 
tion (2.31) as the “disposition time”) by a particular p 
ship of an interest (referred to in subsection (2.31) 
nership interest”) in another partnership that ha 
indirect interest in shares (referred to in subsectiot 
the “affiliate shares”) of the capital stock of a fore’ 
of the particular corporation; or - 
(b) a foreign affiliate of a particular corporation re 
Canada has a particular allowable capital loss, de’ 
without reference to this section, from the di 


ion (2.31) as the “affiliate sha 
1 affiliate of the particular 


592 


Subdivision i— Shareholders of Non-Resident Corporations 


See al also Application under Ss. 90 re. era oeomen deren 
Technical Notes: See under 93(2). Q - 


Related Provisions: 87(2)(u)(ii) — Amalgamation; 93(3)—Exempt dividends; 
93.1(1) — Where shares are owned by partnership; 93.1(2) — Dividend on shares of 
foreign affiliate held by partnership; 257 — Formula amounts cannot calculate to less 
than zero. 


History: Subsec. 93(2.3) amended by 2001, .c. 17, subsec. 70(8) to replace the refer- 
ences to the fraction “3/4” with references to the fraction “1/2”, applicable to taxation 
years that end after February 27, 2000 except that, for a taxation year of a taxpayer that 
includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 and 
ended before October 17, 2000, the references to the fraction “1/2” shall be read as 
references to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year. 


Subsec. 93(2.3) added by the said c. 17, subsec. 70(3), applicable to dispositions that 
occur after November 1999. 


3 is ‘h - the total of all andune 
_ received before the disposition time, in respect of an ex- 
_empt iite sha on the affiliate pete or on shares for which 


se amount a whieh a ee pdbernined without selorence . 
_ to this section), from a previous disposition by a corpo- — 
tation, or a foreign affiliate described in the description 
of B, of the affiliate shares or shares for which the affili- 
ate shares were pi iets was: aoe under para- | 


an (i) the total of all 
a which an allow ble a al loss ents without 

a ee or a foreign : 

ion of B, from a ve 


us ee he a ae of the 
shares for which the affiliate share we : 
_ was reduced under paragraph ( (a 

exempt dividends referred to 


(iii) the total of all amounts each of a. is Ye of the 
amount by which a loss (determined without reference 
to this section), from a previous disposition by a corpo- 
ration, or a foreign | affiliate described in the description 
of B, of an interest in a partnership, was reduced under 
. paragraph ee 21)(a) in respect of the exempt a 
_ ~ referred to in the description or By aig 9 7) = 
(iv) the total of all amounts each of which is the amount 
by which an allowable capital loss (determined without 
reference to this section), of a corporation, or.a foreign 
affiliate described in the description. of B, from a previ- 
ous disposition by a partnership of an interest in another _ 
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n e ‘ship, ‘was reduced under this paragraph i in respect _ 


_ mined without reference to this section, that can reasonably 


- be considered to be attributable to a fluctuation in the value — 


of a currency other ian Canadian a : relative to Ca 
_nadian currency, and . 


~ Gi) ' of the amount determined in espe of the piece 
- corporation, or the foreign affiliate (that is referred to in 


amount of a gain (other than a specified gain) that 


_ (A) was made within 30 days before or after the disposi- 
_tion time by the particular partnership to the extent that 
_ the gain is reasonably attributable to the particular cor- 
poration or pis ae cee as ~ case a be, and 
. Mat a 

ae ty, is ‘deemed under Cob cHon 39(2) to be a capital 
gain of the particular partnership for the taxation 
year that includes the time the gain was made from 
the disposition of currency other than Canadian cur- 

Tency, and 


(dD i is in respect of the settlement or - extinguishment 
of a foreign currency debt that 


1. was issued or incurred by the darledlar part- 

nership within 30 days before or after the acquisi- 

tion of the ee interest a the particular 
partnership, — J 


2. was, at all times at which it was a debt obliga- 
_tion of the particular partnership, owing to a per- 
son or partnership that dealt, at all times during 

which the foreign currency debt was outstanding, 

at arm’s lone a the Pesala corporation, 
/ and _ 


3. can reasonably be ose. to have been is- 
oe or incurred in relation to the es of 
_ the partnership interest, or 


7 (B) i is a capital gain (to the extent that the capil gain is 
: _ reasonably. attributable to the particular corporation or 
_ the foreign affiliate, as the case may be) realized within | 

_ 30 days before or after the disposition time by the par- 
ticular partnership under an agreement that — 


wD was entered into by the particular partnership, 


_ within 30 days before or after the acquisition of the 
partnership interest by the particular partnership, 
with a person or partnership that dealt, at all times 

during which the agreement was in force, at arm’s 
length with the particular corporation, — 


(ID) provides for the purchase, sale or exchange of 
_ currency, and — 


(IM) can reasonably be Upnsideied to have been en- 


tered into by the particular partnership for the princi- 
ep o eepal purpose of hedging the foreign exchange expo- 
“* sure arising in connection with the se eet of the 
partnership interest. 
Related Provision: -40(3) — Deemed ‘gain where ACB goes negative; 
87(2)(u) Gi) — Amalgamation; 93(2.3) ey Capes for 93(231) to apply; 
93(2.32).— Meaning of “specified gain”; 93) Exempt dividends; 93.1(1) — 
Where shares are owned by. partnership; 93.1(2) — Dividend on shares of foreign 


affiliate held by partnership; 251 — Formula amounts cannot calculate to less than 


Zero; ZEON apnea wae! REPS ean of “Canadian 
currency”. ‘ 


(2.32) Specified | gain Sh Boe the purposes of subparagraph 
(2.31)(b)Gi), a “specified gain” means a gain in respect of the 
settlement or extinguishment of a foreign currency debt referred 
to in subclause (2. 31)(b)GiA)D, or that arises under a particular 
agreement referred to in clause (2.31)(b)(ii)(B), if the particular 
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partnership or any person or partnership with which the particular 
corporation was not — at any time during which the foreign cur- — 
rency debt was outstanding or the particular agreement was in 
force, as the case may be —— dealing at arm’s length entered int 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec.. 
14(3), will add subsecs. 93(2.31) and (2.32), applicable as shown in the Proposed _ 
Amendment to subsec. 93(2) above. : oe Fk 
See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: See under 93(2). 


(3) Exempt dividends — For the purposes of subsections (2) to 
CS) 


(a) a dividend received by a corporation resident in Canada is an 
exempt dividend to the extent of the amount in respect of the 
dividend that is deductible from the income of the corporation 
for the purpose of computing the taxable income of the corpora- 
tion because of paragraph 113(1)(a), (b) or (c); and 


Proposed Amendment — 93(3) before (b) 


(3) Exempt dividends — For the purposes of subsections 
(2,01), (2.11), (2.21): and (2.31), 


(a) a dividend received by a corporation resident in Canada is 

an exempt dividend to the extent of the amount in respect of 

the dividend that is deductible from the income of the corpora- 

tion for the purposes of computing the taxable income of the 

corporation because of any of paragraphs 113(1)(a) to (c); and 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
14(4), will amend the portion of subsec. 93(3) before para. (b) to read as above, 
applicable where subsec. 93(2.01) applies (see Application of the proposed amend- 
ment to subsec. 93(2)) except that, 


(a) where that subsec. 93(2.01) applies but subsec. 93(2.11) does not apply, the 
portion of subsec, 93(3) before para. (a) is to be read as follows: 


(3) For the purposes of subsection (2.01), 


(b) in respect of dispositions that occur on or before August 19, 2011, para. 
93(3)(a) is to be read as follows: 
(a) a dividend received by a corporation resident in Canada is an exempt 
dividend to the extent of the amount in respect of the dividend that is de- 
ductible from the income of the corporation for the purposes of computing 


the taxable income of the corporation because of paragraph 113(1)(a), (b) 
or (c); and 


See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 93(3) is being amended consequential to the restruc- 
turing of subsections 93(2) to (2.3), as discussed above, and to the introduction of the 
concept of “hybrid surplus”, for which a deduction may be claimed under paragraph 
113(1)(a.1). 


These amendments apply when new subsection 93(2.01) applies. However, a transi- 
tional reading of the preamble of subsection 93(3) applies when new subsection 
93(2.01) applies but new subsection 93(2.11) does not apply. As well, there is a tran- 
sitional reading of paragraph 93(3)(a) that maintains the current rule for dispositions 
that occur on or before August 19, 2011, as “hybrid surplus” only applies to disposi- 
tions after that time. 


(b) a dividend received by a particular foreign affiliate of a cor- 
poration resident in Canada from another foreign affiliate of the 
corporation is an exempt dividend to the extent of the amount, if 
any, by which the portion of the dividend that was not pre- 
scribed to have been paid out of the pre-acquisition surplus of 
the other affiliate exceeds the total of such portion of the income 
or profits tax that can reasonably be considered to have been 
paid in respect of that portion of the dividend by the particular 
affiliate or by a partnership in which the particular affiliate had, 
at the time of the payment of the income or profits tax, a partner- 
ship interest, either directly or indirectly. 


Proposed Addition — 93(3)(c) 


(c) the prescribed amount is deemed to be an amount that is 
received by a particular foreign affiliate of a corporation resi- 
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. Canada from another fore 
d that is in respect of an exempt di 
her affiliate. 


Yi 


take into account this amendment, if the taxp ayer 


s in writing in respect of all of its foreign affiliat at 


in respect of that provision, and i 
that election with the Minister of ‘National Revenu 


ich certain dividends received from a foreign 
nds” for the purposes of those stop-loss 


rules that prescribe that amount are found in new subsection 5905(7 


History: Subsec. 93(3) amended by 2001, c. 17, subsec. 70(9), applicable to disposi- 
tions that occur after November 1999. The subsec. formerly read: 


(3) For the purposes of subsection (2), 


(a) a dividend received by a corporation resident in Canada is an exempt 
dividend to the extent of the amount in respect of the dividend that is deduct- 
ible from the income of the corporation in computing its taxable income by 
virtue of paragraph 113(1)(a), (b) or (c); and 


(b) a dividend received by a foreign affiliate of a corporation resident in 
Canada from another foreign affiliate of that corporation is an exempt divi- 
dend to the extent of the amount, if any, by which the portion of the dividend 
that was not prescribed to have been paid out of the pre-acquisition surplus 
of that other affiliate exceeds such portion of any income or profits tax paid 
by the first-mentioned affiliate as may reasonably be regarded as having 
been paid in respect of that portion of the dividend. 


Regulations: 5900(1)(c) (amount prescribed to have been paid out of pre-acquisition 
surplus); 5905(7.7) (prescribed amount for 93(3)(c)). 


(4) Loss on disposition of shares of foreign affiliate — 
Where a taxpayer resident in Canada or a foreign affiliate of the 
taxpayer (in this subsection referred to as the “vendor”) has ac- 
quired shares of a foreign affiliate of the taxpayer (in this subsec- 
tion referred to as the “acquired affiliate”) on the disposition of 
shares of any other foreign affiliate of the taxpayer (other than a 
disposition to which subsection 40(3.4) applies), 


(a) the capital loss therefrom otherwise determined shall be 
deemed to be nil; and 


(b) in computing the adjusted cost base to the vendor of all 
shares of any particular class of the capital stock of the acquired 
affiliate owned by the vendor immediately after the disposition, 
there shall be added an amount determined by the formula 


e 
(A-B) x= 


where 


A. is the cost amount to the vendor immediately before the dis- 


position of the shares disposed of, 
is the total of 


(i) the proceeds of disposition of the shares disposed of, 
and 


B 


(ii) the total of all amounts deducted under paragraph 
(2)(d) in computing losses of the vendor from the disposi- 
tions of the shares disposed of, 


is the fair market value, immediately after the disposition, of 
all shares of that particular class owned by it at that time, and 


is the fair market value, immediately after the disposition, of 
all shares of the capital stock of the acquired affiliate owned 
by it at that time. 
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Related Provisions: 92(1.2)— Addition to ACB of share of foreign affiliate; 
93(2)—(2.31) — Loss limitation on disposition of share; 93.1(1) — Where shares are 
owned by partnership; 257 — Formula cannot calculate to less than zero. 


History: The opening words of subsec. 93(4) amended by 1998, c. 19, s. 120, applica- 
ble, subject to s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the 
Act), to dispositions of property that occur after April 26, 1995. The opening words 
formerly read: 


(4) Where a taxpayer resident in Canada or a foreign affiliate of the taxpayer (in 
this subsection referred to as the “vendor’”) has acquired shares of a foreign affil- 
iate of the taxpayer (in this subsection referred to as the “acquired affiliate”) on 
the disposition of shares of any other foreign affiliate of the taxpayer (other than 
a disposition to which subsection 85(4) applies), the following rules apply: 


Para. 93(4)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 69(3), applicable 
to dispositions of shares occurring after July 13, 1990. Para. 93(4)(b) formerly read: 


(b) in computing the adjusted cost base to the vendor of all shares of any particu- 
lar class of the capital stock of the acquired affiliate owned by it immediately 
after the disposition there shall be added the amount that is equal to that propor- 
tion of the amount, if any, by which 


(i) the cost amount to it immediately before the disposition of the shares 
disposed of 


exceeds 
(ii) the proceeds of the disposition 
that 
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(iii) the fair market value, immediately after the disposition, of all shares of 
that class owned by it at that time, 


is of 
(iv) the fair market value, immediately after the disposition, of all shares of 
the capital stock of the acquired affiliate owned by it at that time. 


Interpretation Bulletins: See at end of s. 93. 


(5) Late filed elections — Where the election referred to in sub- 
section (1) was not made on or before the day on or before which 
the election was required by that subsection to be made, the election 
shall be deemed to have been made on that day if, on or before the 
day that is 3 years after that day, 


(a) the election is made in prescribed manner; and 
(b) an estimate of the penalty in respect of that election is paid 
by the corporation when that election is made. 

Regulations: 5902 (prescribed manner). 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — disposition 
of shares in a foreign affiliate. 


Forms: T2107: Election for a disposition of shares in a foreign affiliate. 


(5.1) Special cases — Where, in the opinion of the Minister, the 
circumstances of a case are such that it would be just and equitable 


(a) to permit an election under subsection (1) to be made after 
the day that is 3 years after the day on or before which the elec- 
tion was required by that subsection to be made, or 


(b) to permit an election made under subsection (1) to be 
amended, 


the election or amended election shall be deemed to have been 
made on the day on or before which the election was so required to 
be made if 


(c) the election or amended election is made in prescribed form, 
and 


; c ‘Applicaton under s. 90 re extended 1 | reassessment deac 


Technical Notes: Subsection 93(4) applies where a taxpayer res 
a foreign affiliate of such a taxpa, or (the “vendor’) has acquired st 
eign affiliate on the disposition of shares of another foreign ; 
realized by the vendor on the disposition is denied and th 
(minus the amount. of any portion of such a loss that i is attributable to exempt divi 
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(d) an estimate of the penalty in respect of the election or 
amended election is paid by the corporation when the election or 
amended election is made, 


and where this subsection applies to the amendment of an election, 
that election shall be deemed not to have been effective. 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — disposition 
of shares in a foreign affiliate. 


Forms: T2107: Election for a disposition of shares in a foreign affiliate. 
Proposed Addition — 93(5.2) 


(5.2) Amended election — An election (referred to in this sub- 
section as the “amended election”) by a taxpayer under subsection 
(1) in respect of a disposition of shares of the capital stock of a. 
foreign affiliate of the taxpayer is deemed to have been made on 
the day on or before which the election was so required to be 
made and any previous election (referred to in this subsection as 
the “old election”) under subsection (1) in respect of that disposi-. 
tion is deemed not to have been effective if 


(a) the taxpayer has not elected under [section 51 of title of 
implementing enactment]; 


(b) the taxpayer made the old election on or before December 
18, 2009; 


(c) in the opinion of the Minister, the circumstances are such 
that it would be just and equitable to permit the old election to 
be amended; and sitet 3 - 


(d) the amended election is made in prescribed form on or 

before December 31, 2012. 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 32(4), will add subsec. 93(5.2), applicable after December 18, 2009. 
S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 

(i) elects in writing in respect of all of its foreign affiliates that this section apply 

in respect of that provision, and 

(ii) files that election with the Minister of National Revenue on or before June 

30, 2011. 
Technical Notes (Sept. 10, 2010): New subsection 93(5.2) is added in order to 
provide taxpayers with the ability to amend certain subsection 93(1) elections with- 
out having to pay a late-filing penalty. This new provision is related to the announce- 
ment on December 18, 2009 of the abandonment of the “consolidated net surplus” 
proposals that were issued in draft form on February 27, 2004. Although the ability 
to amend such an election is subject to the discretion of the Minister, it is generally 
expected that the “just and equitable” standard would be met where the taxpayer’s 
original subsection 93(1) election was filed on the basis of the “consolidated net sur- 
plus” rules and the taxpayer simply wishes to amend the election to reflect their non- 
application. 


(6) Penalty for late filed election — For the purposes of this 
section, the penalty in respect of an election or amended election 
referred to in paragraph (5)(a) or (5.1)(c) is an amount equal to the 
lesser of 


(a) '/s of 1% of the amount designated in the election or amended 
election for each month or part of a month during the period 
commencing with the day on or before which the election is re- 
quired by subsection (1) to be made and ending on the day the 
election is made, and 


(b) an amount, not exceeding $8,000, equal to the product ob- 
tained by multiplying $100 by the number of months each of 
which is a month all or part of which is during the period re- 
ferred to in paragraph (a). 
Related Provisions: 93(7) — Assessment of penalty; 220(3.1) — Waiver of penalty 
by CRA. 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — disposition 
of shares in a foreign affiliate. 


(7) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election and amended election referred 
to in paragraph (5)(a) or (5.1)(c), assess the penalty payable and 
send a notice of assessment to the corporation, and the corporation 
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Shall pay forthwith to the Receiver General the amount, if any, by 
which the penalty so assessed exceeds the total of all amounts pre- 
viously paid on account of that penalty. 

Definitions [s. 93]: “acquired affiliate” — 93(4); “adjusted cost base” — 54, 248(1); 
“affiliate share” — 93(2)(a), (b), 93(2.1)(a), (b), 93(2.2)(a), (b), 93(2.3)(a), (b); “allow- 
able capital loss” — 38(b), 248(1); “amount” — 248(1); “arm’s length” — 251(1); “as- 
sessment” — 248(1); “Canada” — 255; “Canadian currency” — 261(5)(f)(i); “capital 
gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); “class” — of’ shares 
248(6); “corporation” — 248(1), Interpretation Act 35(1); “cost amount’ — 248(1); 
“disposed share” — 93(1.1)(a), (b), 93(4); “disposing affiliate”, “disposing corpora- 
tion” — 93(1); “disposing partnership” — 93(2.1)(a), (b); “disposition” — 248(1); 
“disposition time” — 93(2)(a), (b), 93(2.1)(a), (b), 93(2.2)(a), (b), 93(2.3)(a), (b); “div- 
idend” — 248(1); “elected amount” — 93(1)(a); “excluded property” — 95(1); “ex- 
empt dividend” — 93(3); “exempt surplus” — 113(1)(a), Reg. 5907(1)(d); “foreign af- 
filiate” — 93.1(1), 95(1), 248(1); “foreign currency debt” — 111(8), 248(1); 
“Minister” — 248(1); “partnership interest” —93(2.2)(a), (b), 93(2.3)(a), (b); “per- 
son” — 248(1); “pre-acquisition surplus” — Reg. 5900(1)(c); “prescribed” — 248(1); 
“proceeds of disposition” —54; “property”, “regulation” — 248(1); “related” — 
251(2)-(6); “resident in Canada” —250; “share” — 248(1); “specified gain” — 
93(2.02), (2.12), (2.22), (2.32); “substituted” — 248(5); “taxable capital gain” — 38(a), 
248(1); “taxable income” — 2(1), 248(1); “taxable surplus”. — 113(1)(b)(@i), Reg. 
5907(1)(k); “taxation year” — 95(1) (for foreign affiliate only), 249; “taxpayer” — 
248(1); “transferee” — 93(4); “vendor” — 93(2)(a), (b), 93(2.2)(a), (b). 


93.1 (1) Shares held by a partnership — For the purpose of 
determining whether a non-resident corporation is a foreign affiliate 
of a corporation resident in Canada for the purposes of subsections 
(2) and 20(12), sections 93 and 113, paragraph 128.1(1)(d), (and 
any regulations made for the purposes of those provisions), section 
95 (to the extent that that section is applied for the purposes of 
those provisions) and section 126, where based on the assumptions 
contained in paragraph 96(1)(c), at any time shares of a class of the 
capital stock of a corporation are owned by a partnership or are 
deemed under this subsection to be owned by, a partnership, each 
member of the partnership is deemed to own at that time that num- 
ber of those shares that is equal to the proportion of all those shares 
that 


Proposed Amendment — 93.1(1) opening words 


(1) Shares held by a partnership — For the purposes of de- 
termining whether a non-resident corporation is a foreign affiliate a 
of a’corporation resident in Canada for the purposes of subsec- — 
tions (2) and 20(12), sections 90, 93 and 113, paragraph - 
128.1(1)(d), (and any regulations made for the purposes of those — 
provisions), section 95 (to the extent that that section is applied — 
for the purposes of those provisions) and section 126, where based — 
on the assumptions contained in paragraph 96(1)(c), at any time . 
shares of a class of the capital stock of a corporation are owned by 2 
a partnership or are deemed under this subsection to be owned by © 
a partnership, each member of the partnership is deemed to own at — 
that time the number of those shares that is equal to the propor 
of all those shares that Rasy Vee oes 
Application: The August 19, 2011 draft legislation (foreign affiliates), . 
15(1), will amend the opening words of subsec. 93.1(1) to read as above, applic. 
after August 19, 2011. : i, hae 
See also Application under s. 90 re extended reassessment deadline. — 
Technical Notes: Subsection 93.1(1) applies for the purpose of d 
whether a nonresident corporation is a foreign affiliate of a co ‘poratio 
Canada, for certain enumerated provisions of the Act and Regulations, | 
Canadian corporation owns a non-resident corporation’s shares through 
ship. In this regard, subsection 93.1(1) deems the Canadian corporation 
proportionate number of the nonresident corporation’s shares based on 
fair market value interest in the partnership. : £ RP 
Subsection 93.1(1) is being amended to add section 90 to its list of ¢ 
sions. This amendment is consequential to the introduction of the “ 
rule in section 90, as discussed above. OGG 
Letter from Dept. of Finance, April 19, 2006: See under 93.103). _ 


(a) the fair market value of the member’s interest in the partner- 
ship at that time 


is of 
(b) the fair market value of all members’ interests in the partner- 
ship at that time. 

Related Provisions: Reg. 5908 — Shares owned through partnership. 
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(2) Where dividends received by a partnership — Where, 
based on the assumptions contained in paragraph 96(1)(c), at any 
time shares of a class of the capital stock of a foreign affiliate of a 
corporation resident in Canada (in this subsection referred to as “af- 
filiate shares”) are owned by a partnership and at that time the affil- 
jate pays a dividend on affiliate shares to the partnership (in this 
subsection referred to as the “partnership dividend”), 


(a) for the purposes of sections 93 and 113 and any regulations 
made for the purposes of those sections, each member of the 
partnership is deemed to have received the proportion of the 
partnership dividend that 


(i) the fair market value of the member’s interest in the part- 
nership at that time 
is of i 
(ii) the fair market value of all members’ interests’ in the 
partnership at that time; 


(b) for the purposes of sections 93 and 113 and any regulations 
made for the purposes of those sections, the proportion of the 
partnership dividend deemed by paragraph (a) to have been re- 
ceived by a member of the partnership at that time is deemed to 
have been received by the member in equal proportions on each 
affiliate share that is property of the partnership at that time; 


(c) for the purpose of applying section 113, in respect of the div- 
idend referred to in paragraph (a), each affiliate share referred to 
in paragraph (b) is deemed to be owned by each member of the 
partnership; and 


(d) notwithstanding paragraphs (a) to. (c), 


(i) where the corporation resident in Canada is a‘member of 
the. partnership, the amount deductible: by it under section 
113 in respect.of the dividend referred to in paragraph (a) 
shall not exceed the portion of the amount of the dividend 
included in its income pursuant to subsection 96(1), and 


(ii) where another foreign affiliate of the corporation resident 
in Canada is a member of the partnership, the amount in- 
cluded in that other affiliate’s income in respect of the divi- 
dend referred to.in paragraph (a) shall not exceed the amount 
that would be included in its income pursuant to subsection 
96(1) in respect of the partnership dividend received by the 
partnership if the value for H in the definition “foreign ac- 
crual property income” in subsection 95(1) were nil and this 
Act were read without reference to this subsection. 

Related Provisions: 92(4)-(6) — Dividend from pre-acquisition surplus; 93.1(1) — 


Where shares are owned by partnership; 95(1)‘foreign eee property income”H — 
Exclusion from FAPI. 


irec c ~ income or ie of the 
he extent of the perso Sr 


yh )(u) provides “look-through” hiles to deal with cases where one ‘pat 
nership (i.e. an upper-tier partnership) is a ‘member. of. another partnership (i.e. a 


S. 93.1(3) 


your many recent letters fiend es calls a 
arising from the foreign affiliate proposals arinounced on 


whether ea the 
oration is a cee 


Subsection 93. (1) o / 
ined re ie i 


the: members. of the ap in tis piporion that ine 
fair market value of their interests in we ae is of the fair market value of all 


an pays a vidend to the re the corpenition resident in hinds is deemed 
to receive a share of that dividend equal to the proportion that the fair market value 
of its interest in the partnership is of the fair market value of all interests in the 
partnership. Thus, the corporation resident in Canada can benefit from the deductions 
available under section 113 in respect of dividends on shares ofa a forsign affiliate of 
i 1 resident i in Canad: y yy 


applies through a chain of partnerships; therefore, it does not appiy where (as in the 
example that you provided in your February 28 letter) the corporation resident in 
Canada is a member of a partnership that is itself a member of the partnership that 
owns the ‘Shares i in . the non-resident. corporation. AS a result, in your example, the 
corporation resident in Canada would not be able to claim a deduction. under subsec- 
tion 113(1) in respect of dividends from the non-resident corporation that are in- 
cluded, because of subsection 96(1), ‘in the income of the corporation resident in 
Canada. 


You have also id 1€s ation es current subsection 
95(2.2) of the Act where the shares of the non- -resident corporation are acquired by a 
partnership rather than by a person referred to in paragraph (a) of that subsection. For 
the purpose of subsection 95(2), paragraph 95(2.2)(a) deems that corporation to be a 
foreign affiliate of ‘the taxpaye in respect of which the taxpayer has a qualifying 
interest throughout a year. That paragraph applies where that corporation either be- 
came or ceased to be a foreign affiliate of the taxpayer in the year and that corpora- 
tion was, ‘at the beginning of the } year. or the end of the year, a foreign affiliate of the 
Y re pect of which the taxpayer has a qualifying interest. : 


You express ‘th Vow that the wicrice, in paragraph 95(2. (2), toa “person” ac- 

quiring or disposing of shares of the capital stock of that corporation would not cover 

the case where the shares are acquired or disposed of by a partnership and the goy- 

erning partnership law of the partnership is such that the members of the partnership 

are not considered to acquire or dispose of the shares. You make a similar observa- 

tion with respect to applying the reference, in subparagraph 95(2.2)(b)(i), to “person” 
the case where shares of that sepointions or an other iieias are acquired or 

sed of by ; a partnership. . 


arification of the intended application of subsections 93. 12) and 95(2.2) is ap- 
y nf > 


ee where a particular oars owns s (ori is eae by that bie to own) at any 
___ time a partnership interest in another partnership, each member of the partic- 
ular partnership is deemed to own, at that time, the partnership interest in the 
__ other partnership in- the proportion that the fair market value at that time of 
_ the lip interest in the particular partnership i is of the fair 
market value at that time of all Laue soem interests in the particu- 
( partnership, and : 

a person ‘or idan that is'a member (or is deemed by that rule to be a 


“ member) of a particular partnership that is a member of another Pasucrhip 
is deemed to be a member of the other partnership, 
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S. 93.1(3) 


Doand 


It is contemplated that 


ew rule (referred to above) in section : 
received after November 1999, and 


* the revisions to paragraph 5(2.2)(a) and (b), and the revision to subsection _ 


Purpose of subsection 95(2.2), would have effect for taxation years of a foreign 
_ affiliate of a taxpayer that end after 1999. 6%) i ek 


Thank you for writing, 


_ 93.1(1) to extend the ambit of the rule in that subsection so that it applies for the 


SS ae 


ye 


Yours sincerely, oe i : . me o a _ 
_ Brian Emewein, Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 95(2)(u) {until 2011] — Tiers of partnerships. 


History: S. 93.1 added by 2001, c. 17, s. 71, subsec. 93.1(1) applicable in determining 
whether a non-resident corporation is, at any time after November 1999, a foreign affil- 
iate of a taxpayer and, where a taxpayer so elects and notifies the Minister of National 
Revenue in writing before 2002 of its election, that subsection also applies in determin- 
ing (other than for the purposes of subsec. 20(12) and s. 126) whether a non-resident 
corporation was, at any time after 1972 and before December 1999, a foreign affiliate 
of the taxpayer; subsec. 93.1(2) applicable in respect of dividends received after No- 
vember 1999, 


Definitions [s. 93.1]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” — 248(1); “foreign accrual property income” — 95(1), (2), 
248(1); “foreign affiliate’ — 93.1(1), 95(1), 248(1); “non-resident” — 248(1); “per- 
son”, “property”, “regulation” — 248(1); “resident in Canada” — 250; “share” — 
248(1). 


94. (1) Application of certain provisions to trusts not 
resident in Canada — Where, 


(a) at any time in a taxation year of a trust that is not resident in 
Canada or that, but for paragraph (c), would not be so resident, a 
person beneficially interested in the trust (in this section referred 
to as a “beneficiary”) was 


(i) a person resident in Canada, 


(ii) a corporation or trust with which a person resident in 
Canada was not dealing at arm’s length, or 


(1i1) a controlled foreign affiliate of a person resident in Can- 
ada, and 


(b) at any time in or before the taxation year of the trust, 


(i) the trust, or a non-resident corporation that would, if the 
trust were resident in Canada, be a controlled foreign affiliate 
of the trust, has, other than in prescribed circumstances, ac- 
quired property, directly or indirectly in any manner 
whatever, from 


(A) a particular person who 


(I) was the beneficiary referred to in paragraph (a), 
was related to that beneficiary or was the uncle, aunt, 
nephew or niece of that beneficiary, 


(II) was resident in Canada at any time in the 18 
month period before the end of that year or, in the case 
of a person who has ceased to exist, was resident in 
Canada at any time in the 18 month period before the 
person ceased to exist, and 


(IIT) in the case of an individual, had before the end of 
that year been resident in Canada for a period of, or 
periods the total of which is, more than 60 months, or 


(B) a trust or corporation that acquired the property, di- 
rectly or indirectly in any manner whatever, from a partic- 
ular person described in clause (A) with whom it was not 
dealing at arm’s length 
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and the trust was not 


(C) an inter vivos trust created at any time before 1960 by 
a person who at that time was a non-resident person, 


(D) a testamentary trust that arose as a consequence of the 
death of an individual before 1976, or 


(E) governed by a foreign retirement arrangement, or 


(ii) all or any part of the interest of the beneficiary in the trust 
was acquired directly or indirectly by the beneficiary by way 
of 


(A) purchase, 


(B) gift, bequest or inheritance from a person referred to 
in clause (i)(A) or (B), or 
(C) the exercise of a power of appointment by a person 
referred to in clause (i)(A) or (B), 

Selected Cases [para. 94(1)(b)]: Garron Family Trust (Trustee of) v. R., [2011] 2 


C.T.C. 7 (FCA) (“Directly or indirectly in any manner whatever” captures “every pos- 
sible means. . .”). 


the following rules apply for that taxation year of the trust: 


(Cc) where the amount of the income or capital of the trust to be 
distributed at any time to any beneficiary of the trust depends on 
the exercise by any person of, or the failure by any person to 
exercise, any discretionary power, 


(i) the trust is deemed for the purposes of this Part and sec- 
tions 233.3 and 233.4 to be a person resident in Canada no 
part of whose taxable income is exempt because of section 
149 from tax under this Part and whose taxable income for 
the year is the amount, if any, by which the total of 


(A) the amount, if any, that would but for this subpara- 
graph be its taxable income earned in Canada for the year, 


(B) the amount that would be its foreign accrual property 
income for the year if 


(I) except for the purpose of applying subsections 
104(4) to (5.2) to days after 1998 that are determined 
under subsection 104(4), the trust were a non-resident 
corporation all the shares of which were owned by a 
person who was resident in Canada, 


(II) the description of A in the definition “foreign ac- 
crual property income” in subsection 95(1) were, in 
respect of dividends received after 1998, read without 
reference to paragraph (b) of that description, 


(III) the descriptions of B and E in that definition 
were, in respect of dispositions that occur after 1998, 
read without reference to “other than dispositions of 
excluded property to which none of paragraphs (2)(c), 
(d) and (e) apply”, 

(IV) the value of C in that definition were nil, and 


(V) for the purposes of computing the trust’s foreign 
accrual property income, the consequences of the ap- 
plication of subsections 104(4) to (5.2) applied in re- 
spect of days after 1998 that are determined under 
subsection 104(4), 


(C) the amount, if any, by which the total of all amounts 
each of which is an amount required by subsection 91(1) 
or (3) to be included in computing its income for the year 
exceeds the total of all amounts each of which is an 
amount deducted by it for that year under subsection 
91(2), (4) or (5), and 

(D) the amount, if any, required by section 94.1 to be in- 
cluded in computing its income for the year 


exceeds 


(E) the amount, if any, by which the total of all amounts 
each of which is an amount deducted by it under subsec- 
tion 91(2), (4) or (5) in computing its income for the year 
exceeds the total of all amounts each of which is an 
amount included in computing its income for the year be- 
cause of subsection 91(1) or (3), and 
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(ii) for the purposes of section 126, 


(A) the amount that would be determined under subpara- 
graph (i) in respect of the trust for the year, if that subpar- 
agraph were read without reference to clause (i)(A), 1s 
deemed to be income of the trust for the year from 
sources in the country other than Canada in which the 
trust would, but for subparagraph (1), be resident, and 


(B) any income or profits tax paid by the trust for the year 
(other than any tax paid because of this section), to the 
extent that it can reasonably be regarded as having been 
paid in respect of that income, is deemed to be non-busi- 
ness income tax paid by the trust to the government of 
that country, and 


(d) in any other case, for the purposes of subsections 91(1) to (4) 
and sections 95 and 233.4, 


(i) the trust shall, with respect to any beneficiary under the 
trust the fair market value of whose beneficial interest in the 
trust is not less than 10% of the aggregate fair market value 
of all beneficial interests in the trust, be deemed to be a non- 
resident corporation that is controlled by the beneficiary, 


(ii) the trust shall be deemed to be a non-resident corporation 
having a capital stock of a single class divided into 100 is- 
sued shares, and 


(iii) each beneficiary under the trust shall be deemed to own 
at any time the number of the issued shares that is equal to 
the proportion of 100 that 


(A) the fair market value at that time of the beneficiary’s 
beneficial interest in the trust 


is of 


(B) the fair market value at that time of all beneficial in- 
terests in the trust. 


Related Provisions: 94(2) — Rights and obligations; 94(3) — Deduction in comput- 
ing taxable income; 94(4) — Deduction from foreign accrual property income, 
94(5) — ACB of capital interest in trust; 94(6) — Where financial assistance given; 
94.1(2) — Trust covered by 94(1)(c) or (d) [to be repealed] is a “non-resident entity”; 
126 — Foreign tax credit; 248(8) — Meaning of “consequence” of death; 248(25) — 
Beneficially interested. 


Regulations: 5909 (prescribed circumstances for 94(1)(b)(i)). 
Interpretation Bulletins: IT-447: Residence of a trust or:estate; IT-451R: Deemed 
disposition and acquisition on ceasing to be or becoming resident in Canada. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


I.T. Technical News: 38 (Canada-US treaty’s competent authority provision); 43 
(taxation of Roth IRAs). 


CRA Audit Manual: 15.7.12: Application of FAPI rules to trusts. 
Forms: T2 SCH 22: Non-resident discretionary trust. 


(2) Rights and obligations — Where paragraph (1)(c) is appli- 
cable to a trust, each person described in clause (1)(b)(i)(A) or (B) 
shall jointly and severally with the trust have the rights and obliga- 
tions of the trust by virtue of Divisions I and J and shall be subject 
to the provisions of Part XV, but no amount in respect of taxes, 
penalties, costs and other amounts payable under this Act shall be 
recoverable from any such ee except to the extent of 


ee sed Amendment — mo grein y words 


no amount i in oe ax 
payable under this Act shall be recoverable from oe such person 
except to the extent: ol. . 
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Application: ‘The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 207, will 
amend the openine 9 words 


if subsec. nla to ie as above, to come into force on 


Technical Notes (July 2010): See es 124). 


(a) amounts paid to the person by the trust or the payment of 
which from the trust the person is entitled to enforce; and 


(b) amounts received by the CARO on the disposition of an in- 
terest in the trust. 


Related Provisions: 94(3)(e) [proposed] — Application after 2002. 


(3) Deduction in computing taxable income — In computing 
the amount of taxable income of a trust to which paragraph (1)(c) 
applies for any taxation year, there may be deducted such portion of 
the amount that would; but for this subsection, be included in com- 
puting the taxable income of the trust for the year by virtue of 
clauses (1)(c)(i)(B) and (C) as may reasonably be considered as 
having become an amount payable in the year within the meaning 
of subsection 104(24) to a beneficiary. 

Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries; IT- 


451R: Deemed disposition and acquisition on ceasing to be or becoming resident in 
Canada. 


(4) Deduction from foreign accrual property income — In 
computing the foreign accrual property income of a trust to which 
paragraph (1)(d) applies for any taxation year, there may be de- 
ducted such portion of the amount that would, but for this subsec- 
tion, be the foreign accrual property income of the trust as may rea- 
sonably be considered as having become an amount payable in the 
year within the meaning of subsection 104(24) to a beneficiary. 

Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries; IT- 


451R: Deemed disposition and acquisition on, ceasing to be or becoming resident in 
Canada. 


(5) Adjusted cost base of capital interest in trust — In com- 
puting, at any time in a taxation year, the adjusted cost base to a 
taxpayer resident in Canada of a capital interest in a trust to which 
paragraph (1)(d) applies, 


(a) there shall be added any amount required by. subsection 91(1) 
or (3) to be included in computing the taxpayer’s income for the 
year or any preceding taxation year (or that would have been so 
required to be included but for subsection 56(4.1) and »sections 
74.1 to 75 of this Act and section 74 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952) in respect 
of that interest; and 


(b) there shall be deducted any amount deducted by the taxpayer 
by reason of subsection 91(2) or (4) in computing the taxpayer’s 
income for the year or any preceding taxation year (or that 
would have been so deductible by the taxpayer but for subsec- 
tion 56(4.1) and sections 74.1 to 75 of this Act and section 74 of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952) in respect of that interest. 


Related Provisions: 53(1)(d.1) — Addition to ACB; 53(2)(b.1) — Reduction in 
ACB. 


(6) Where financial assistance given — For the purposes of 
paragraph (1)(b), a trust or a non-resident corporation shall be 
deemed to have acquired property from any person who has given a 
guarantee on its behalf or from whom it has received any other fi- 
nancial assistance whatever. 


(7) [Repealed] 


History [s. 94]: Subparas. 94(1)(c)(i) and (i) amended by 2001, c. 17, s. 72, applica- 
ble to 1999 et seg. The subparas. formerly read: 


(i) the trust is deemed for the purposes of this Part and sections 233.3 and 233.4 
to be a person resident in Canada no part of whose taxable income is exempt 
because of section 149 from Part I tax and whose taxable income for the taxation 
year is the total of 


(A) the amount, if any, that would but for this subparagraph be its taxable 
income earned in Canada for that year, 


(B) the amount that would, if it were a trust to which paragraph (d) applies, 
be its foreign accrual property income for that year, and 
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(C) the amount, if any, by which the amount required by section 91 to be 
included in computing its income for the year exceeds the amount deducted’ 
for that year by virtue of subsections 91(2), (4) and (5), and 


(ii) for the purposes of section 126, 


(A) the amounts referred to in clauses (i)(B) and (C) shall be deemed to be 
income of the trust from sources in the country other than Canada in which 
the trust would, but for subparagraph (i), be resident, and 


(B) such part of any income or profits tax paid by the trust for the year (other 
than any tax paid by virtue of this section) that may reasonably be regarded 
as having been paid in respect of that income shall be deemed to be the non- 
business-income tax paid by the trust to the government of that country, and 


The opening words of subpara. 94(1)(c)(i), and the opening words of, former para. 
94(1)(d), amended by 1997, c. 25, subsecs. 20(1), (2), applicable after 1995. These 
portions formerly read: 


(i) the trust shall be deemed for the purposes of this Part to be a person 
resident in Canada not exempt from tax under section 149 whose taxable 
income for the taxation year is the total of 


(d) in any other case, for the purposes of subsections 91(1) to (4) and section 95, 


Former cl. 94(1)(b)(i)(E) added by 1994, c. 7, Sch. II (1991, c. 49), s. 70, applicable to 
1990 et seq. 


Former subsec. 94(7) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), s. 39, applicable 
after 1990. [See now subsec. 248(25).] Subsec. (7) formerly read: 


(7) Beneficially interested — For the purposes of this section, a person is bene- 
ficially interested in a trust if that person has any right (whether immediate or 
future, whether absolute or contingent or whether conditional on or subject to the 
exercise of a discretionary power by any person or persons) to receive any of the 
income or capital of the trust either directly from the trust or indirectly through 
one or more other trusts. 


Definitions [s. 94]: “adjusted cost base” — 54, 248(1); “allowable capital loss” — 
38(b), 248(1); “amount”, “annuity” — 248(1); “arm’s length” — 251(1); “aunt” — 
252(2)(e); “beneficially interested” — 248(25); “beneficiary” — 94(1)(a);  “busi- 
ness” — 248(1); “Canada” — 255; “capital interest” — 108(1), 248(1); “consequence 
of the death” — 248(8); “controlled foreign affiliate” —95(1), 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “dividend” — 248(1): “fiscal period” — 
249(2)(b), 249.1; “foreign accrual property income”, “foreign affiliate” — 95(1), 
248(1); “foreign retirement arrangement” — 248(1); “nephew”, “niece” — 252(2)(g); 
“non-resident”? — 248(1); “non-resident-owned investment corporation” — 133(8), 
248(1); “person”, “prescribed”, “property” — 248(1); “related” — 251(2)-(6); “resi- 
dent in Canada” — 94(1)(c)(i) [to be repealed], 250; “share” — 248(1); “taxable capi- 
tal gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1): “taxable income” — 
2(2), 248(1); “taxation year” — (of foreign affiliate) 95(1); “taxpayer” — 248(1); “tes- 
tamentary trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3); “uncle” — 252(2)(e). 


Interpretation Bulletins [s. 94]: IT-451R: Deemed disposition and acquisition on 
ceasing to be or becoming resident in Canada. 


Proposed Amendment — 94 
Technical Notes (Sept. 10, 2010): OVERVIEW 
Existing Rules 


Section 94 sets out rules that tax certain income earned by certain non-resident trusts. 
Section 94 generally applies if a person resident in Canada has transferred or loaned 
property to a non-resident trust that has one or more beneficiaries that are resident in 
Canada. 


Section 94 uses two different methods to impose tax, depending on the terms of the 
non-resident trust. 


If the amount to be distributed to a beneficiary of the trust depends upon a discretionary 
power, paragraph 94(1)(c) deems the trust to be resident in Canada for the purposes of 
Part I of the Act and deems its taxable income for tax purposes to be the total of its 
Canadian source income and its foreign accrual property income (“FAPI”), if any. Each 
beneficiary is jointly and severally liable to pay the Canadian tax of the trust. However, 
the liability can be enforced against a particular beneficiary only to the extent that the 
beneficiary has received a distribution from the trust or proceeds from the sale of an 
interest in the trust. : : 


For other non-resident trusts to which section 94 applies, paragraph 94(1)(d) provides 
that it is to be treated in much the same manner that a non-resident corporation is 


Income Tax Act, Part I) Division B 


Tf Canadian resident beneficiary holds an interest in the 
Ul to 10% or more of i 


e, under section 91, a p 
ad se beneficial interests 
value of all interests in the trust may be subject ul 
les in section 94.1. If section 94.1 do t ap 
taxed in respect of trust-level income only if trust 
year in which it arises or they otherwise ¢ 2 


‘non-contributed amounts. The “non-resident p ner 
| other property of the trust. The NRT generally is not taxed on income 
its non-resident portion, unless the income is from certain Canadian 


source: D 10a Teas : 
In computing its income under the Act, the NRT will have the ordinary deductions 


available, under subsections 104(6) and (12), for certain amounts in respect of benefi- 
ciaries. After claiming any such deductions, the NRT will then have available a deduc- 
tion in respect of amounts included in the income of an “electing contributor” in re- 
New section 94 is intended to apply to NRTs where the amount to be distributed 
beneficiary of the trust depends upon a discretionary power, but may also apply to a 
trust in which all interests are “specified fixed interests” if the trust is not an “exempt 
foreign trust” as defined in subsection 94(1) (which can include cases where the trust | 
elects not to be an exempt foreign trust). The new rules are not intended to impact upon 
legitimate commercial trusts. In respect of these NRTs, existing paragraph 94(1)(d) is 
carried forward, with some modifications, as new section 94.2. For more information, 
see the commentary on new section 94.2. Bo 


The English-language expression “jointly and severally” no longer exists in the 
law of the province of Quebec and has been replaced in that civil law with the expres- 
sion “solidarily”. In the English-language version of section 94, the expression 
“solidarily” is added to the expression “jointly and severally”, which latter expression 
is maintained for common-law purposes. The French-language version of new section 
94 uses only the expression “solidairement” as this expression is appropriate for both 
the civil and common-law. These changes ensure that the Act appropriately reflects 
both the civil law of the province of Quebec and the law of other provinces Se 


Except as indicated otherwise, the amendments to section 94 apply to trust taxation 
years that end after 2006. They also apply to each of a trust's taxation years in which it 
exists and that end after 2000 and before 2007, and to each taxation year of the benefi- 
ciaries under, and contributors to, the trust in which such a trust taxation year ends, if 
the trust Het : a Buku DAE ae : 


* was created in one of those taxation years, and 


* elects in writing to have new section 94 apply to each of those taxation years of the 
trust by filing the election with the Minister of National Revenue on or be ie 
trust’s filing-due date for the trust’s taxation year in which new section 94 is as- 

sented to. 453 OuOE _ 


Note that, under the coming-into-force provision for new section 94, any election or 
form (but for greater certainty, not including returns of income) referred to in new 
section 94 that would otherwise be required to be filed before 120 days after Royal 
Assent of the Act giving effect to these changes is deemed to have been filed with the 
Minister of National Revenue on a timely basis if it is filed with the Minister of Na- 
tional Revenue within 365 days after Royal Assent. ie , 


For more detail on filing obligations regarding returns of income. 
Revenue Agency (CRA). - : pad ; 


The following table briefly summarizes section 94 and related rules. 
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Consultations will also be initiated on the following ena modifications t to the tax 


rules governing non-resident trusts: J 7 : 


* That where a Canadian resident transfers or oe propery toa pon -tenidani trust, 
the trust be treated as being resident in Canada and be taxed on all of its undistrib- 


uted income, subject to a number of exceptions noted below. The Canadian resi- 


dent transferor would be jointly (with the trust) liable for tax. Where a foreign 
income tax is imposed in respect of the undistributed income of the trust, a foreign 
tax credit would be provided. The proposed rules would apply whether or not the 


trust has a Canadian-resident beneficiary, since in practice it may not be possible to. 


determine whether the property in the trust will be distributed to Canadian 
beneficiaries. 

* That the ee changes also deal with the distributions from trusts. Didtibu- 
tions out of current income of the trust would be taxed in the hands of the benefi- 
ciaries. As well, distributions out of any previously untaxed accumulated income 
of the trust would be subject to tax. 


That the following trusts be excluded from the sedicaaen of the proposed rules: 
— trusts resident in the United States and subject to United States tax provisions; 


— non-resident trusts set up prior to immigrants’ arrival in Canada, for a five- 
year period after immigration; and 

— non-resident trusts set up for the benefit of individuals with disabilities or chil- 
dren of divorced parents where the trust and beneficiaries are resident within 
the same country. 

* Additional exceptions could be contemplated to remove from the rules non-resi- 
dent trusts that are clearly not used to avoid or defer Canadian tax, such as bona 
Jide foreign charitable trusts. 


* The proposed rules would apply to any taxation year commencing after 1999, with 
respect to non-resident trusts to which a Canadian resident transfers or loans pro- 
perty on or after February 16, 1999, subject to the exceptions noted above. Other 
non-resident trusts to which a transfer or a loan of property was made by a Cana- 
dian resident before February 16, 1999, would be subject to the proposed rules for 
taxation years commencing after 2000. 


The proposed changes are consistent with Revenue Canada devoting more resources to 
the audit of taxpayers whose investment activities extend beyond Canada. 


Dept. of Finance news release 2001-120, Dec. 17, 2001: Non-Resident Trusts 
and Foreign Investment Entities 


Finance Minister Paul Martin today announced a one-year delay of the effective date of 
income tax proposals affecting non-resident trusts and foreign investment entities. 


Draft income tax legislation to implement these proposals, which were first put forward 
in the 1999 budget, was released for comment on August 2, 2001. Several detailed 
submissions have recently been received by the Department concerning the proposed 
legislation. Minister Martin noted that it is important to carefully consider these sub- 
missions before finalizing changes in this complex area of the income tax system, 


Accordingly, it is proposed that the effective date for the new income tax rules affect- 
ing non-resident trusts and foreign investment entities be delayed by one year, gener- 
ally to take effect for taxation years that begin after 2002. This delay will allow for full 
consideration, in the first part of next year, of all of the submissions that have been 
received, in order to finalize and implement these proposals before the end of 2002. 


For further information: Jean-Michel Catta, Public Affairs and Operations Division, 
(613) 996-8080; Karl Littler, Senior Advisor, Tax Policy, Office of the Minister of 
Finance, (613) 996-7861; Non-Resident Trusts: Grant Nash, Tax Legislation Division, 
(613) 992-5287; Foreign Investment Entities: Marie-Claude Hébert, Tax Legislation 
Division, (613) 992-4859, 


Letter from Dept. of Finance, May 31, 2001: 
Dear [xxx]: 


I an responding to your letter to Len Farber dated May 1, 2001 concerning the Legisla- 
tive Proposals and Explanatory Notes on Taxation of Non-Resident Trusts and Foreign 
Investment Entities (the “Legislative Proposals”) released by the Department of Fi- 
nance by way of Finance Canada News Release number 2000-050, dated June 22, 
2000. As you know, Finance Canada News Release number 2000-064, dated Septem- 
ber 7, 2000, states that the implementation date for the Legislative Proposals will be 
delayed by one year, to taxation years that begin after 2001, 


Firstly, you suggested that the Legislative Proposals should be revised to allow a trust 
to elect to have the rules in proposed amended section 94 of the Income Tax Act (the 
“Act”) apply to the trust in respect of trust taxation years that begin after 2000. You 
noted that such a revision would be especially useful in cases such as where the trust is 
formed in 2001 and that the availability of such an election would obviate the need for 
the trust to report for the 2001 taxation year under the rules in existing subsection 94(1) 
and then to switch over to the rules in proposed new section 94 for the 2002 and subse- 
quent taxation years. 


We have no objections to this suggestion and we are prepared to recommend to the 
Minister of Finance a revision to the implementation provision for proposed new sec- 
tion 94. The recommended implementation provision would provide that 


* in general, proposed new section a would apply to trust taxation years that begin 
after 2001, and 


* proposed new section 94 would apply to taxation years of the trust that begin after 
2000, if the trust was formed in 2001 and has, on or before the trust’s filing-due 
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os for the taxation = oF the trust that includes te day on which the Act in 


investment entities (the “new FIE tules”). You poet on the paragrap (h of 
proposed. definition “exempt foreign trust” (as presently worded 
posals) could result in a situation where a unit trust would be subject to the ew 
rules in a particular taxation year of the trust if the trust did not, at the end 
ticular year, have at least 150 beneficiaries, but would become subject to th 
FIE tules in the subsequent year if, at the end of that subsequent year, the trust hi 
least 150 neficiaries. You suggested that the Legislative Proposals should be re i 
to allow a trust to have the right to make an election, applicable to a current taxati 
year of the trust and all subsequent taxation years, to have the definition oe for 
eign trust” read without reference to paragraph (h). 


We have no objections to this suggestion and we are prepared to econ 
Minister of Finance a revision to paragraph (h) of the definition “exempt foreign 
in proposed new subsection 94(1). The recommended revision would provide 
non-resident trust that is, at the particular time, a trust described in paragraph (c) of 
definition “exempt trust” in subsection 233.2(1) will not be a trust described in para 
graph (h) of the definition “exempt foreign trust” in proposed new subsection 94(1) fo 
the trust’s taxation year that includes the particular time (referred to in this Jotier 
trust’s “current year’) if it meets all the following conditions: 


¢ the trust has, on or before the trust’s filing-due date for the taxation year of th 
trust that is the later of 


— the “electing year” (as defined of the trust, 7 : y 
and — 


— the taxation year of the trust that snothtes the day on which the Act of 
menting new section 94 receives Royal Assent, 


notified the Minister of National Revenue in writing that the trust is electing t 
have the definition “exempt foreign trust” read without reference to paragraph (h) 
of the definition “exempt foreign trust” for the “electing gint of the trust an ‘or 
all subsequent taxation years of the trust, and— 


throughout the period that begins at the beginning of the trust’s elect year’ at 
ends at the end of the trust’s current year (referred to in this letter as the “spec 
period”), all of the income of the trust for Canadian income tax Purposes in 
particular taxation year of the trust was paid, or became payable, i in the particular 
year to a beneficiary under the trust, 


For this purpose, the trust’s “electing year” means the first particular taxation year i 
the trust in respect of which both of the following conditions are met: a. - 


' © the trust is an “exempt foreign trust” (as defined in new subsection 94( ) at t 
end of the particular year and would, but for paragraph (h) of the definition “ex- 
empt foreign trust” in new subsection 94(1), have been deemed ay new subsecti 
94(3) to be resident in Canada in the particular year, and : 


* the trust was, because of new subsection 94(3) or existing subsection 940) of he 
Act, deemed to be resident in Canada in the trust’s taxation year poneaety we 
ceding the particular year. 


Thirdly, you made a suggestion for a change to paragraph a of the definition : 
investment entity” in proposed new subsection 94.1(1) with a view to simplificati 
the drafting. While we will continue to consider your suggestion, we per aie at 
recommend the adoption of your suggestion. . 


Thank you for writing. 
Yours sincerely, 

Brian Ernewein, Director, Tax Legislation Division, Tax Policy Bianch 
{This amendment is incorporated into the proposed legislation below — -ed.] 
CRA Notice, Jan. 3, 2008: Non-resident trusts and foreign investment 


The 1999 federal budget contained proposed changes to the taxation of n 
trusts (NRTs) and their beneficiaries and to the taxation of Canadian 
hold interests in foreign investment entities. The proposed changes, whicl were to ap- 
ply to tax years that began after 2002, are generally designed to ensure that income 
earned indirectly by Canadian taxpayers through foreign intermediaries is not taxed at a 
more favourable rate than would be the case were the i income earned without the in- 
volvement of those intermediaries. 


On November 9, 2006, legislation to implement eee ae was bled an Parla : 
ment. The legislation, included in Bill C-10, would generally apply to t : 
begin after 2006, instead of tax years that begin after 2002. However, < 
more detail below, provision has been made to allow taxpayers to ele 
cation of the rules as far back as their first tax year beginning after 2002 (or. 
non-resident trusts, beginning after 2000). As a result of this change i in the p 
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posed that these rules be broadened to apply to any resident benefici- 
ary ‘who, together with any person not dealing « at arm’s s length with the beneficiary, 
holds 10% or more of any class of interests in a non-resident trust determined by 
fair market value. They will also apply to any resident who has contributed “Te- 
stricted property” (as proposed to be defined, which is described below) to a non- 
resident trust. These changes will be relevant for beneficiaries of non-resident 
trusts that are not deemed resident § in oa by the revised a discussed 
Pelow 


eItis proposed that the eeu reassessment peal respect afi interests in 10 f- : 


shore investment fund property and interests in trusts described in the previous 


n the ee documen S$ tabled 


inclusion for a an interest in an offshore investment fun Pe © erty be ined to the : 
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eoded to ensure oe, the ous Revue Bees has the information and time 
‘required to identify and reassess those taxpayers who have not properly reported 


ions s involving Leas investment fund properties : ae 


Scope ee ihe Rue . 


The existin rules i n ‘the Income Tax ag deem a Goines ee eae trust to be 
sid nada if it has a Canadian contributor and a related Canadian beneficiary. 
ch a trust oe to pay tax on its income in the same mamner as other residents 

ada Revenue Agency, however, has identified complex tax-plan- 

ning at attempt to frustrate the fundamental policy objectives of these 
rules. "The outstanding proposals were intended to prevent this type of tax avoidance by 
broadening the scope of non-resi lent trusts to which deemed residence would apply. 

The outstanding proposals would have applied to non-resident trusts (other than exempt 

foreign trusts) with a resident contributor regardless of the current existence of a Cana- 

beneficiary. They would have also applied where the non-resident trust had a Ca- 


having made the contribution to the rust (referred to asa resident beneficiary under the 
outstanding proposals). A deemed resident trust would have been taxed on all of its 
me, regardless of who contributed the property upon which the income was earned 
or the source of the income. The outstanding proposals would have generally made 
both resident contributors and resident beneficiaries jointly ag ee or a 
liable for tax payable by a trust deemed resident. J 


The Government has received representations from taxpayers citing the complexity of 
the outstanding proposals and the difficulty for taxpayers in proceeding with legitimate, 
otivatec 1 transactions because of uncertainty as to how those proposals would 
ariety of particular situations. It is proposed that the scope of the outstand- 
in proposals be simplified and better targeted i in several ways. 


First, concerns have been. expressed | that the outstanding proposals would have inadver- 
tently caused a Canadian tax-exempt ntity, such as a pension plan, that invested in a 
non-resident trust to become jointly: and severally, or solidarily, liable for the trust’s. 
income tax liability despite its tax-exempt status under the Income Tax Act. It is pro- 
posed that an exemption from resident-contributor and resident-beneficiary status be 
provided for ¢ all persons exempt from tax under section 149 of the Income Tax Act (for 
example, pension funds, Crown corporations and registered charities). However, if a 
tax-exempt entity | were to be used asa conduit to allow ¢ a tesident of Canada to make an 


would continue to ensure that the ecdeal of Canada making the indirect contribution i is 
still considered a tesident contributor tothe trust. 7 


Secondly, concerns have been raised that under the inde ee an investor 
would be unable to determine with certainty whether any particular commercial trust 
would be deemed resident in Canada. Concerns have also been raised about the possi- 
bility that a commercial trust might be deemed resident in Canada due to circumstances 
beyond the investor’s control. It has been argued that these uncertainties with respect to 
the potential application of the outstanding proposals deter ecole commercial Hives 


intendec that bona fi de commercial trusts be ied ae in Canada, pM ees 
it is proposed that the provision in the outstanding proposals that would have imposed 
deemed Canadian residence on a trust by reason only of the trust acquiring or holding 
restricted property be eliminated. This change will have the effect of expanding the 
exemption for commerci | trusts under paragraph (h) of the definition “ ‘exempt foreign 
trust” in the outstanding proposals. Furthermore, a commercial trust will not be deemed 
rent | in ‘Canada if the trust satisfies all the following conditions: 


oth the i income and capital of the trust: 


each beneficiary i is entitled to 


ay transfer of an interest bya beneficiary results in a disposition for the purposes 

of the Income Tax Act and interests in the trust cannot cease to exist otherwise than 
a consequence of a redemption or cancellation under which the beneficiary i is 

entitled to receive the fair market value of the interests; 


- the amount of i income and capital payable toa beneficiary does not depend on the 

exercise of, or failure to exercise, discretion by any person (discretion only with 

spect to the timing of distributions will not prevent a trust from being an exempt 
foreign trust); / < ; 


© interests in the trust: (i) are fisied coe os traded on a deienntes seek ex- 
2 change, Gi) were issued by the trust for fair market value, or (ii) where the trust 
has at least 150 investors, are available to the public in an open market; 
__¢ the terms of the trust cannot be varied without the consent of all the beneficiaries 
or, in the case of a widely held trust, a majority of the beneficiaries; and 
__« the trust is not a personal just - 


A commercial trust that i is varied in a ee way will lose its status as an ex- 
empt foreign trust and, at that time, will be taxable on all the trust’s income that has 
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been accumulated (together with an interest amount) since the time it first acquired a 
resident beneficiary or resident contributor. Taxing the trust on its accumulated income 
in this manner reflects the fact that the trust would not have qualified as an exempt 
foreign trust in the first place had the terms of the trust always provided for the trust to 
be varied in that manner; and consequently, the trust should have been subject to tax in 
Canada in earlier years. This new anti-avoidance rule is intended to reduce the incen- 
tive for Canadians to seek to avoid tax on their personal investments by structuring an. 
arrangement to mimic a genuine commercial trust. However, recognizing that le : 
mate circumstances may exist in which non-resident beneficiaries may disclaim an in- 
terest in a commercial trust for non-tax reasons, a safe harbour will be provided where 
the interest being disclaimed is under a de minimis threshold, : : 


Thirdly, as a result of the proposed changes to the definition “exempt foreign trust”, the 
role of restricted property will be significantly reduced. Restricted property will, how- 
ever, remain relevant for certain other purposes (for example, in determining whether a 
particular transfer of property results in an “arm’s length transfer’ as defined in the 
outstanding proposals). It is proposed that the definition “restricted property” be nar- 
rowed and better targeted. It will be limited to shares or rights (or property that derives 
its value from such shares or rights) acquired, held, loaned or transferred by a taxpayer. 
as part of a series of transactions or events in which “specified shares” (as defined in 
the outstanding proposals being, generally, shares with fixed entitlement rights) of a 
closely-held corporation were issued at a tax cost less than their fair market value. 


Finally, it was noted that under the outstanding proposals a conventional loan made by 
a Canadian financial institution to a non-resident trust in the ordinary course of its busi- 
ness could be viewed as a contribution to that trust, if as part of the terms and condi- 
tions of the loan, there was a potential for a transfer of restricted property between the 
parties (on default of the loan, for example). It is proposed that a new rule be added to 
ensure that loans made by a Canadian financial institution to a non-resident trust will 
not result in the financial institution being a resident contributor to the trust as long as 
the loan is made in the ordinary course of the financial institution’s business. 


Application of the Rules 
Taxation of a Deemed Resident Trust 


Where a non-resident trust has a resident beneficiary or a resident contributor, the out- 
standing proposals would have imposed tax on all of the trust’s income and generally 
made the resident beneficiaries and resident contributors jointly and severally, or 
solidarily, liable for that tax. It is proposed that a number of refinements to the taxation 
of a trust deemed resident in Canada be made. For this purpose, it is proposed that the 
trust’s property be divided into a resident portion and a non-resident portion. The resi- 
dent portion will consist of property acquired by the trust by way of contributions from 
residents and certain former residents, and any property substituted for such property. 
The non-resident portion will consist of any property that is not part of the resident 
portion. ; 


It is proposed that any income arising from property that is part of the non-resident 
portion, other than income from sources in Canada upon which non-residents are nor- 
mally required to pay tax, be excluded from the trust's income for Canadian tax pur- 
poses. In addition, it is proposed that the trust’s income be attributed to its resident 
contributors in proportion to their relative contributions to the trust (discussed below). 
The trust will be entitled to a deduction for both the amount of its income that is paya- 
ble to its beneficiaries in the year and for amounts attributed to resident contributors. 
As a result, the trust itself will ordinarily pay tax in Canada only on income derived 
from contributions of certain former resident contributors. 


It is proposed that, when income of the trust is not distributed to beneficiaries, the 
amount of the accumulated income for the relevant taxation year will be deemed to be a 
contribution by the trust’s connected contributors and will form part of the resident 
portion for the next taxation year. There will be an exception to this deeming rule; 
accumulated income that arises from property that is part of the non-resident portion 
will not be subject to the deeming rule if it is kept separate and apart from all the 
property of the resident portion. 


In addition, it is proposed that ordering rules be introduced with respect to distributions 
to beneficiaries of the trust. Distributions to resident beneficiaries will be deemed to be 
made first out of the resident portion of the trust’s income while distributions to non- 
resident beneficiaries will be deemed to be made first out of the non-resident portion. 
Distributions to non-resident beneficiaries out of the non-resident portion of the trust 
will not be subject to Part XII tax, but distributions to non-resident beneficiaries out of 
the resident portion of the trust will be subject to Part XIII tax. 


It has been noted that the outstanding proposals do not fully recognize the foreign taxes 
paid to another country that also treats the trust as a resident for tax purposes. It is 
proposed to address this concern by permitting a trust that is deemed to be resident in 
Canada under these rules to claim a foreign tax credit for income taxes paid to another 
country that treats the trust as a resident of that country for income tax purposes, irre- 
spective of the limits under subsection 20(11) of the Income Tax Act but up to the 
Canadian tax rate (which generally limits the foreign tax credit in respect of property 
income to 15% of the foreign income). y : 


Attribution 


As noted, the outstanding proposals would have generally made both resident contribu- 
tors and resident beneficiaries jointly and severally, or solidarily, liable for tax payable 
by a trust deemed resident. This liability has raised concerns on the basis that resident 
contributors could be held liable for tax on income that has no connection with the 
property they contributed to the trust. : 


Income Tax Act, Part I, Division B 


e resident under these rules be attributed, and taxed on, 
trust’s income for Canadian tax purposes. They w 

-solidarily, liable for the trust’s own income tax oblis 
iaries will be liable with respect to the trust’s inc 
under the outstanding proposals). 
: attributed to resident contributors will generally be based 
fair market yalue of their contributions to the trust (at the times tk 
ade) to the fair market value of all contributions received by 
d contributors. Income distributions from the trust will r 
is attributed to resident contributors. 


sponse to these concerns, it is proposed that resident contributors to a trust 


When a resident ontribu 


Pes 


pe lat year will be limited to the rele 
to the date of death or departure, as the case may be. 
¢ attribution rules, the amount attributed to resident 


trusts subject to these rules be extended by three years. As indicated above with resp. 
to foreign investment entities, this will assist the Canada Revenue Agency in identify- 
ing and reassessing those taxpayers who have not properly reported their income fi 

transactions involving these trusts. : A ae 2 
It is further proposed that the Income Tax Conventions Interpretation Act be am 
to clarify that a trust that is deemed to be resident in Canada under these rules is a 
resident of Canada and subject to tax under the Income Tax Act for tax treaty purposes. 
One of the major purposes of Canada’s tax treaties is to prevent tax avoidance and tax _ 
evasion. These proposals are anti-avoidance rules aimed at ensuring that residents of 
Canada pay tax on their worldwide income and as such, they are consistent with Can- 
ada’s treaty obligations. ; oS . 


Date of ‘Application 


It is proposed that the measures regarding foreign investment entities apply for taxation 
years that end after March 4, 2010. A taxpayer who voluntarily complied with the out- 
standing proposals in previous years will have the option of having those years reas- 
sessed. If the taxpayer does not wish to be reassessed for those years, and had more 
income than would have been the case under the existing rules, the taxpayer will be 
entitled to a deduction in the current year for the excess income. oo 
It is proposed that the measures regarding non-resident trusts apply for the 2007 and 
subsequent taxation years. An election allowing a trust to be deemed resident for the 
2001 and subsequent taxation years will be available. The attribution of trust income to 
resident contributors will apply only to taxation years that end after March 4, 2010, - 


Public Consultation Process 


The revised proposals described above will be subject to a consultation process before 

being tabled in Parliament. The public is welcomed and encouraged to submit com- 

ments with respect to these proposals before May 4, 2010. A panel consisting of | 
respected tax practitioners will be formed to work with the Department of Finance in. 
reviewing any issues identified in comments received and in making recommendations 

on the design of the draft legislation to implement the revised proposals, following 

which draft legislation will be released for public commentary. — =. 


94. [Treatment of trusts with Canadian contributors] —_ 
(1) Definitions — The definitions in this subsection apply in thi 


section and in section 94.2. 


AN 


“arm’s length transfer”, at any time by a person or partnership 
(referred to in this definition as the “transferor’) means a transfer 
or loan (which transfer or loan is referred to in this definition as 
the “transfer”) of property (other than restricted property) that is 
made at that time (referred to in this definition as the “trans 
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Technical Notes (Sept 10, 2010): Alon 


the trust where the loan or transfer is an “arm’s length transfer”. 


stances, that loan or transfer generally will not cause the transferor to be coed . 


to be a “contributor” to the trust. Accordingly, subsection 94(3) does nor apply toa 


non-resident trust as a consequence only of an “arm’s length transfer”? in respect of — 
the trust unless a deemed contribution or deemed contributor rule applies. For more 


information on the definitions “contribution” and “ contributor” im ee n S 
see the commentary on those definitions. oo 


The definition “arm’s length transfer’ also i is oe in spying some of the ules 


in new subsection 94(2). 


If property transferred or loaned is Myestrioted pipeny? », the sete: or fort will wt 
be an arm’s length transfer. For more information on the definition “restricted PIO; 


perty”, see the commentary on that definition and subsection 94114). 
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erred to in msrp a, and for which it is — 
1 : lude 2. 


in respect of a loan made by a trust, corporation 0 or Vigo 


have been willing to enter into the particular 1 joae ifthey . 


secontanee 
d to before June, 23; a 


easier of a a person or 
Partnership in respect of a trust will generally not be considered a contrib age to : 


Under paragraph (a) of the definition. a transfer or loan will be an arm’s length trans- 
ude that none of the reasons (determined by refer- 
> terms of a trust, an intention, the laws ofa 
a emorandum, a letter of wishes « or any — 
quisition at any time by any person or 

est as a beneficiary. under a non-resident trust. Thus, if any 

person receives a beneficial interest in a non-resident trust as a result of a particular L 


fer only if it is reasonab 
ence to all the circumstances including 
country or the existence of an agreement, 
other arrangement) for the trans 
partnership of an 1 


transfer or loan of property or if it is reasonable to conclude that one of the reasons 
for the transfer was to facilitate the act \ 
not be an arm’s length transfer. : 


Under subparagraphs (b)(i) and Gi) 


f the definitio - an ant S$ a sransler in- 


clud $, in ree terms, an arm’ $ ee ipdae an ee ener ® by the 


a (ni) 0 a the < 


it is reasonable. to con- 


hav been willing to make the transfer i the transferor dealt at arm’s ra length with 


purchases and sales made to and by ‘persons dealing at arm’s ae with. one another. 


It may also include a Tepayment of a loan provided that the amounts of any interest 
and principal repaid were amounts that the transferor would have been willing to iy - 


if the transferor dealt at arm’s length with the trust. 


Under subparagraph (b)Gv) of the defi inition, an arm’ s length transfer indies - 
sfer that is made in satisfaction of an obligation os arose peas a transfer to 


paragraph (b)Gii) applied, ro 


© the transferor would have been willing to make the transfer if, ne transferor dealt 


at arm’ s length with the rage and SO 


- the terms ad conditions, and Ct. coe oe the ay was made 


would have been acceptable to the transferor if the transferor dealt at arm’s 


length with the recipient. / — 


Under subparagraph (b)(v) of the definition, an arm’s lent transtir viichldes a trans- 
fer that is a payment of an amount owing by the transferor under a written agreement 


the terms and conditions of which, when entered into, were terms and conditions that, — 
having regard only to the amount owing and the Aree, would have been accept- _ 


able to the transferor if the transferor dealt at arm’s length with the recipient. 


Under ‘subparagraph (b)(vi) of the definition, an arm’ s length transfer includes ae 


transfer that is a payment made before 2002 to a trust, to a corporation controlled by 


partnership, as the case may be, to the transferor. The conditions that must be met in 


order to qualify as an arm’s length transfer described in subparagraph (b)(vi) of the: 


definition are similar to the circumstances prescribed by former — 5909 of the 
Income Tax Regulations (the “Regulations’ De 


Finally, nodes subparagraph  (b)(vii) of the definition, an arm’s. ack transfer in- 


cludes a transfer that is a payment made after 2001 to a trust, to a corporation con- 
trolled by the trust or to a p. inership of which the trust is a majority interest partner, 
ise in Tespect ofa particular loan made by the trust, corpo- 
at n Or pee), as the case may be, to the Hanser ip circumstances page 


agreed to before June 23, 2000. 


The definition “arm’ S length transfer” peneply applies to trust taunee, years iia 
end after 2006. ‘However, ‘where a trust elects, by notifying the Minister in writing on 
or before its filing-due | date for its taxation year that includes the day on which the 
amending legislation introducing section 94 is assented to, the definition “arm’s 
length transfer” will be read without reference to a loan or transfer of property that is 
made ina taxation year that begins before 2003 and is identified i in the election. This 
electing provision recognizes that the definition “arm’s length transfer” in the new 
rules does not have an equivalent under existing subsection 94(1). In particular, a 

non-resident trust considered resident under the existing law by reason of existing 
subsection 94(1) might not, in the absence of such an election, continue to be deemed 
resident under new ‘ ubsection 94(3), which would result in the change i in residency 


rules in subsection 128. 1(4) applying. The election, which is found in the coming-— 
into-force provision of the amending legislation, effectively — a aie to elect a 


continue to be deemed resident. 
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Related Provisions: 87(2)(j.95) — Amalgamations — continuing corporation; _ 
94(4)(a) [proposed] — Deeming non-resident trust to be resident in Canada does not _ 


apply. . a 
“beneficiary”, under a trust, includes 


(a) a person or partnership that is beneficially interested in the _ 


trust; and 


(b) a person or partnership ‘that would be beneficially ‘inter- 
if the reference. in subparagraph — 


ested in the trust 
248(25)(B)Gi) to i 


(i) “any arrangement in respect of the particular trust” were ~ 
_fead as a reference to “any arrangement (including, for 
greater certainty, the terms or conditions of a share, or any 
arrangement in respect of a share, of the capital stock of a 

corporation that is beneficially interested in the particular — 


trust) in respect of the particular trust”, and 


(ii) “the particular person or partnership might” were read. 


as a reference to “the particular person or partnership be- 


comes (or could become on the exercise of any discretion 


by any person or partnership), directly or indirectly, entitled 
to any amount derived, directly or indirectly, from the in- 
come or capital of the particular trust or might”. 
Technical Notes (Sept. 10, 2010): Under paragraph (a) of the new definition 
“beneficiary” in subsection 94(1), a beneficiary under a trust includes a person or 
partnership beneficially interested in the trust. For greater certainty, where a partner- 
ship is a beneficiary under a trust, each of its partners is also a beneficiary under the 
trust by reason of paragraph 248(25)(c). 
Under paragraph (b) of the new definition “beneficiary”, a beneficiary under a trust 
also includes a person that would be beneficially interested in the trust if the refer- 
ence in subparagraph 248(25)(b)(ii) to 
(A) “any arrangement in respect of the particular trust” were read as a reference 
to “any arrangement (including the terms or conditions of a share, or any ar- 
rangement in respect of a share, of the capital stock of a corporation that is bene- 
ficially interested in the particular trust) in respect of the particular trust”, and 
(B) “the particular person or partnership might” were read as a reference to “the 
particular person or partnership becomes (or could become on the exercise of 
any discretion by any person or partnership), directly or indirectly, entitled to 
any amount derived, directly or indirectly, from the income or capital of the par- 
ticular trust or might”. 


As a result, the shareholders of a corporate beneficiary would typically be considered 
beneficiaries of a trust for the purposes of new sections 94 and 94.2. 


For the purposes of the Act, the expression “beneficially interested” has the meaning 
assigned by subsection 248(25), 


Related Provisions: 248(25) — Meaning of “beneficially interested”. 


“closely-held corporation”, at any time, means a corporation, 
other than a corporation in respect of which 


(a) there is at least one class of shares of its capital stock that 
includes shares prescribed for the purpose of paragraph 
110(1)(d); 


(b) it is reasonable to conclude that at that time, in respect of 
each class of shares described by paragraph (a), shares of the 
class are held by at least 150 shareholders each of whom holds 
shares of the class that have a total fair market value of at least 
$500; and 


(c) it is reasonable to conclude that at that time in no case does 
a particular shareholder (or particular shareholder together 
with any other shareholder with whom the particular share- 
holder does not deal at arm’s length) hold shares of the 
corporation 


(i) that would give the particular shareholder (or the partic- 
ular shareholder together with those other shareholders re- 
ferred to in this paragraph) 10% or more of the votes that 
could be cast under any circumstance at an annual meeting 
of shareholders of the corporation if the meeting were held 
at that time, or : 

(ii) that have a fair market value of 10% or more of the fair 
market value of all of the issued and outstanding shares of 
the corporation. : 


Technical Notes (Sept. 10, 2010): The definition “closely-held corporation” is 
relevant to the definition “restricted property” and new subsection 233.2(2). For 


Income Tax Act, Part I, Division B 


mo € information on the definition “restricted property” in subsection 94(1) and : 

Subsection 233.2(2), see the commentary on those provisions. Paragraph 94 

an anti-avoidance provision that applies in determining whether a corpo 
Id corporation at any time. For more detail, see the comment 


1eld corporation, at any time, means a corporation, other than 


shares of its capital stoc! 


capital stock of the corporation a - 
_ — that would give the particular shareholder (or the particular shareholder to- 
gether with those other shareholders with whom the particular shareholder 
does not deal at arm’s length) 10% or more of the votes that could be cast 
under any circumstance at an annual meeting of shareholders of the corpo 
tion if the meeting were held at that time, or - 


oe that have a fair market value of 10% or more of the fair market value of 
__ of the issued and outstanding shares of the corporation. Oe 
Related Provisions: 94(15)(a)(i) — Anti-avoidance tule re conditions in para. (b 


“connected contributor”, to a trust at a particular time, mean: a 


contributor to the trust at the particular time, other than 


(a) an individual (other than a trust) who was, at or before the 
particular time, resident in Canada for a period of, or periods — 
the total of which is, not more than 60 months (but not includ- — 
ing an individual who, before the particular time, was never a 
non-resident); or ce : 


(b) a person all of whose contributions to the trust made at or 
before the particular time were made at a non-resident time of 
the person. _. - 
Technical Notes (Sept. 10, 2010): The definition “connected contributor” is 
relevant in determining whether a beneficiary is, at a particular time, a “resident ben- 
eficiary” (as defined in new subsection 94(1)) under a non-resident trust. Under new 
paragraph 94(3)(d), such a resident beneficiary can, to an extent, be liable for the 
trust’s income tax. For more information, see the commentary on subsections 94(3) _ 
and (7) to (10), subparagraph 152(4)(b)(vi) [now 152(4)(b)(vii) — ed.] and subsec- _ 
tions 160(2.1) and (3). j ; : - 
A connected contributor at a particular time is any person, including a person that has 
ceased to exist, that is a “contributor” (as defined in new subsection 94(1)) to the — 
trust at that time, other than ne ake i 
* an individual who was resident in Canada for a period of, or periods the total of _ 
which is, not more than 60 months (but not including a trust or an individual who _ 
before that time was never non-resident), or . - 


* a person all of whose contributions to the trust made at or before that time oc- 
curred at a “non-resident time” (as defined in new subsection 94(1)) of the 
person. 4 2 — 

For more information on the definitions “contributor”, “resident beneficiary” and - 
“non-resident time” in subsection 94(1), see the commentary on those definitions. 
In the context of the definition “connected contributor”, reference should also. be : 
made to new paragraphs 94(2)(a), (b) and (d) to (m) (which generally « tend the 
circumstances in which a transfer is considered to occur for the purpos s of section 
94), new paragraphs 94(2)(n) to (q), subsections 94(1 1) to (13) (which generally ex- 
tend the circumstances in which a contribution is considered to be made for the pur- 
poses of section 94 and may apply to deem a person or partnership to be a connect 
contributor to a trust), and paragraphs 94(2)(c) and (r) to (u) (which generally narro 
the circumstances in which a contribution is considered to be made for the pu 
of section 94), Reference should also be made to new subsection 94(10), whi 
plies where a contributor becomes resident in Canada within 60 months afte: 
a contribution to a trust. : — 
Related Provisions: 87(2)(j.95) — Amalgamation — continuin 
94(1)“contributor” — Exempt person excluded: 94(10) — Where coi 
comes resident in Canada within 60 months; 94(13)(a) — Deemed cor 
tributor if trust transfers property to another trust, ee 


“contribution”, to a trust by a particular person  partnershi 

means ge : 
(a) a transfer or loan (other than an arm’s length transfer) 
property to the trust by the particular person or partnership 
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“contributor”, toa trust < at any time, means a person (other than 
an exempt person but including a person that has ceased to exist) _ 
that, at or before that time, has made a contribution to the trust. 


Technical Notes (Sept. 10, 2010): A “contributor” to a trust at : y time means a 
person, other than an exempt person but including a person that has eased to exist, 
that at or before that time has made a “contribution” (within the meaning assigned by : 
subsections 94(1) and (2)) to the trust. The definition “contributor” is ‘significant pri 
marily for the purposes of the definitions “resident contributor” and connected - 
tributor” in new subsection 94(1). For mor nformation, see. the 
those definitions and on the definition : rson”. 


Reference should be made i in this context to ne aragraphs 940), ) and 4 (@) to 
(m) (which generally extend the circumstances in which a transfer i is considered to _ 


occur for the purposes of section 94), new paragraphs 94(2)(n) to (q) and subsections _ 


94(11) to (13) (which generally extend the circumstances in which a contribution is 
considered to be made for the purposes of section 94) and paragraphs 94(2)(c) and (1) _ 


a loan or ansfer of cee Y this See referred 7 


Oo ‘the trust, by another eae or L 


to (u) (which generally narrow the circumstances in which a contribution i is consid- 
ered to be made for the purposes of section 94), 


Note that although | a partnership is not considered to be a “contributor i in respect of 
contributions made by the partnership to a trust, persons that are members of the 
partnership are considered to have also made those contributions to the trust and, 
are Sonos to the trust in eee of those contributions. — 


nected bea buon whee trust transfers ey to eee trust; 233.2(4) — Annual 
information return ee by contributor: to non-resident trust. 


tion (16) a in respect of the contributor and the trust for a. 
_year of the contributor, that includes that time or that. 


taxation 
ends before that time, and for all subsequent taxation years, if 


_ (@ the election was in writing filed with the Minister on or 

before the contributor’s filing-due date for the first taxation 
year of | the contributor for which the election was to take effect 
(ref red to in this definition as the ‘ ‘initial year ’); and 


7) the election included both the trust’s account number as 
assigned by the Minister and evidence that the contributor no- 
_ tified, no later than 30 days after the end of the trust’s taxation 
year that ends in the mig year, the trust that the election 
- would be made. ; 
Technical Notes (Sept. 10, 201 0): The achoiton “clecing, contributor” is rele- 
vant in applying the rules for attributing, under new subsections 94(16) and (17), 
trust income to a resident contributor. An electing contributor to a trust means a resi- 
ontributor to the trust ‘who has elected to be attributed the electing contributor’s 
share of the trust’s income. For this purpose, ‘the trust's income is determined after 
taking into account allocations to beneficiaries (i.e., after deducting amounts under 


subsections 104(6) and (12) and after excluding amounts in respect of property in- 


come from the non-resident portion of the trust Ge., as provided by subparagraph 
94(3)(f)(i)). For more information on the definitions Meeident contributor” and * ‘resi- 
dent portion” in new subsection 94(1), see the commentary on those definitions. 


In order for an election to be valid it must be made to have subsection 94(16) apply 
to the contributor for the taxation year in which the election is made and for all sub- 
sequent taxation years, and it must be filed with the Minister on or before the contrib- 
utor’s filing-due date for that first taxation year. A valid election must also include 
the trust’s account number assigned by the Minister (i.e., the number found in box 14 
of the T3 information slip and also identified as the “Trust account number” on the 


first ‘page of the. trust’s T3 return of income), and evidence that the contributor noti- 


fied the trust, ‘no later than 30 days after the end of the trust's taxation year that ends 
in the first year for which the election is to have effect, that the election would ve 
made. - 

For more detail « on the effect of making é an election to be an electing contributor, see 
the commentary on subsections 947), 94(16) and 9417). 

Related Pre 
Election to limit iability from a 947) —- Liability for oe contribution. 


“exempt amount”, 2p respect ofa particular taxation oy of a 


trust, means an amount that is 


signed by Part ‘Xii) by the trust before 2004; 


or by the trust and referred to in paragraph 
- 104(7. 1)(b) i in pect of ite trust for ie particular taxation 


year, or 


the end of the particular taxation year) by the trust directly to a 
beneficiary (determined — without | ‘teference to subsection 
7) under the trust, if : 

(i) the beneficiary is a natural person none of whose inter- 
ests as a beneficiary \ under the trust was ever acquired for 
consideration, — ’ 

ii) the amount is s described in diisamoph 212(1)(c)() 
and is not included in computing an ae amount in re- 
spect of any other taxation year of the trust, 


(iii) the trust was created before October 30, 2003, and 


— July 18, 200). 
Tochateal Notes (Sept. 10, 2010): The expression “exempt amount” is relevant 


in determining whether Part XII tax applies to a non-resident person in respect of an _ 


amount paid or credited after 2003 by a trust to which subsection 94(3) applies. in 
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isions: 753)(c. 2) — Revocable trust tules do not apply; 94(16) — — 


(a) paid or credited (in this definition within the meaning as- 


(c) paid i in the particular taxation year (or within 60 days after 


(iv) no contribution has been made to the trust on or after _ 


” 
c 
fe) 
— 
Wy) 
he 
fe) 
a 
t= 
fe) 
Oo 
ww 
i= 
o 
3S 
my) 
i) 
a 
(se 
fe) 
= 


S. 94(1) exe Income Tax Act, Part I, Division B 


general terms, Part XIII tax will not apply | fe such amounts _o ee are aioe 


amounts. 


Three kinds of amounts may Ly as an exeilipt amount in “respect of a panioulse . 
taxation year of a trust. The first is any amount paid or ae a the meaning 


assigned by Part XIII) by the trust before 2004. 


The second is an amount that is paid or credited by the uss and referred to i in OP. a 
graph 104(7.01)(b) in respect of the trust for the particular taxation year. For mor 
detail on paragraph 104(7. 01)(b), see the commentary on that p provision. 


The third type of exempt amount arises only in respect of trusts created before Octo- 
ber 30, 2003 and to which no contributions have been made on or after July 18, 2005. - 
In respect of such trusts, an exempt amount also means an amount (other than an | 


amount included in computing an exempt amount in respect of any other taxation 
year of the trust) that is described in subparagraph 212(,)()@) and paid in the partic- 


ular taxation year (or within 60 days after the end of the particular taxation year) by : 


the trust directly to a qualifying beneficiary under the trust. In this regard, a qualify- 


ing beneficiary means a beneficiary (determined without reference to subsection — 
248(25)) who is a natural person none of whose interests as a beneficiary under the — 
trust was ever acquired for consideration (determined by reference to Subsection: 


108(7)). 8 
For more detail on subsection 108(7), see the commentary on that provision. — 


Related Provisions: 108(7) — Meaning of “acquired for consideration” in pare, : 


(c)(i). 
“exempt foreign trust”, at a particular time, means 
(a) a non-resident trust, if 
(i) each beneficiary under the trust at the particular time is 


(A) an individual who, at the time that the trust was cre-_ 


ated, was, because of mental or physical infirmity, de- 
pendent on an individual who is a contributor to the 
trust or on an individual related to such a contributor 
(which beneficiary is referred to in this paragraph as an 
“infirm beneficiary”), or 


(B) a person who is entitled, only. after the particular 
time, to receive or otherwise obtain the use of any of the 
trust’s income or capital, 


(ii) at the particular time there is at least one infirm benefi- 
ciary who suffers from a mental or physical infirmity that 
causes the beneficiary to be dependent on a person, 


(iii) each infirm beneficiary is, at all times that the infirm 
beneficiary is a beneficiary under the trust during the trust’s 
taxation year that includes the particular time, non-resident, 
and 


(iv) each contribution to the trust made at or before the par- 
ticular time can reasonably be considered to have been, at 
the time that the contribution was made, made to provide 
for the maintenance of an infirm beneficiary during the ex- 
pected period of the beneficiary’s infirmity; 


(b) a non-resident trust, if 


(i) the trust was created as a consequence of the breakdown 
of a marriage or common-law partnership of two particular 
individuals to provide for the maintenance of a beneficiary 
under the trust who was, during that marriage or common- 
law partnership, 


(A) a child of both of those particular individuals 
(which beneficiary is referred to in this paragraph as a 
“child beneficiary”), or 


(B) one of those particular individuals (which benefici- 
ary is referred to in this paragraph as the “adult 
beneficiary”), 

(ii) each beneficiary under the trust at the particular time is 
(A) a child beneficiary under 21 years of age, 
(B) a child beneficiary under 31 years of age who is en- 
rolled at any time in the trust’s taxation year that in- 
cludes the particular time at an educational institution 
that is described in subclause (iv(B)(D) © or (ID), 


(C) the adult beneficiary, or 


(D) a person who is entitled, only after the ateule: : 


time, to receive or otherwise obtain the use of any of the 
trust’s income or capital, 
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paid by that panic 
beneficiary, or 


son related to one of those particular i ‘inc viduals to | 
vide for the maintenance of a child beneficiai 
the child was either under 21 years of age, or was un 
31 years of age and enrolled at an age et institut 
located outside Canada that is 


(Da university, college or other plieinesl institu . 
tion that provides courses ata OU ag ae schoo. 
level, or 


| (11) an educational institution that provides courses. 
_ designed to furnish a person with skills for, or i 
prove a person’s skills in, an pccupetion, : 


ey a flon-resident’ trust, if 


(i) at the particular time, the trust is an agency of the Unite 
Nations, 


(ii) at the particular time, the trust owns and dosnt 
university described in paragraph (f) of the definition “tote a 
charitable gifts” in subsection 118. 1), see 7 


me (ili) at any time in the trust’s taxation year that includes the : 
particular time or at any time in the preceding calendar © 
year, Her Majesty in right of Canada has made a gift to the ] 
trust, or 


(iv) a trust established pursuant to the International Ce 

_ vention on the Establishment of an International Fund for : 
Compensation for Oil Pollution Damage, 1992, or any pro- — 
‘tocol to it that has been ratified by the a 
Canada; 


(d) a non-resident trust 


(i) that, throughout the particular period that began at the . 
time it was created and ends at the particular time, would — 
be non-resident if this Act were read without reference to _ 
‘subsection (1) as that subsection read in its application 
taxation years that include December 31, 2000, - 
(ii) that was created exclusively for charitable pur poses an 
has been operated, throughout the particular period, exclu: 
sively for charitable purposes, : 


(iii) if the particular time is more than 24 oa ater - 
day on which the trust was created, in respect of which, 
_ there are at the particular time at least 20 bee ay ie 
than. trusts) each of whom at the particular time 


(A) is a contributor to the trust, 
(B) exists, and 


_(C) deals at arm’s length with at least 19 other 
‘tors - the trust, : 


the laws described in a (v)) for each of its ta 
tion years that ends at or before the particular time would, — 
_if the income were not distributed and the laws described in. 
subparagraph (v) did not apply, be subject to an income or — 
profits tax in the country in which it was ome in each of 
those taxation years, and : 


eal that was, for each of its taxation years that bias at or . 
_ before the particular time, exempt under the laws of the — 
country in which it was resident from the paymen' of in-— 
come or profits tax to the government of that country in — 
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“recognition of the charitable care for which the trust is. 


Eject prof poe outs. at 
: a ora bao ey a. 


oe and ends at the particular time it has been operated 


or. Se poreees of administering 0 or estate nal 
and : 


ote in oe os “ye af f the definition “trast” in ao 


tion 108(1)). that, throughout the particular. period | that a 


= ends at the pertieulee time, 


Pp 
_ular country in recognition ‘of the $ pepo for which the. 


ae is operated, and 


a the . poe services were idee 
(h) : a non-resident trust (other than a trust that elects, in canting 


for the taxation year of the trust that includes the particular 


subsequent taxation year), if at the particular time 


any of the income or capital of the trust are beneficiaries 
that | hold specified fixed interests in the: trust, and 


(ii) any of the following applies: 


paragraph (i) under the trust e: h of vhose specified 
fixed interests in the trust have at 
total fair market value of at ea 


. (B) all specified fixed interests in the trust are fasted « on 


ee on at el 10. oe 


in ‘the trust 


(1) was issued by the trust in ae for considera- 


_ tion that was not less than 90% of the interest’s pro- 


| portionate share of the net asset value of the trust’s _ 


_ property at the time of its issuance, or 


(II) was acquired in exchange for ‘eoniidération . 


equal to the fair market value of wines interest at the 
time of its acquisition, or : 


vce compensa n ar 


d with the Minister on or before the trust’s filing-due date _ 


- time, not to be an exempt foreign trust under this paragraph for - 
the taxation year in which the election is made and for ious - 


(i) the only beneficiaries. who may for any reason 1 receive, 
Or after th articular time and directly from the trust, - 


(A) there are at least 150° beneficiaries Pe in 1 sub- 


a designated stock exchange and in the 30 days immedi- _ 
__ ately preceding the particular time specified fixed inter- 
ests in the trust were traded on a wee stock eX- 


oo) the trust is governed by 


__ of the Internal Revenue Code of the United States, or 


(II) a plan or arrangement that was created after Sep- 
tember 21, 2007, that is subject to that Code and that 
the Minister # AEIERS is svesentially: similar to a Roth 
TRA; or, 


io a trust that is. at the pardcoan time a Ean CONEE trust. 


Technical Notes (Sept. 10, 2010): An “exempt foreign trust” includes a number 
of different types of non-resident trusts that are exempt from deemed Canadian resi- 
dence | under. new subsection 94(3), The expression refers to the Pollo wine types of 
non-resident trusts: : 


(a) a ‘non-resident trust the eifent income ened! with reference to 
amended subsection 108(3)) or capital from which can be provided only to one 
or more physically or mentally infirm dependent individuals, provided that each 
- such individual is at all times that they are a beneficiary under the trust during 
the trust’s current taxation year, non-resident, and that any property settled on 
the: trust. could reasonably be considered, at the time it was settled, to be neces- 

_ ‘sary for the maintenance of those individuals; 


(b) a non-resident trust created as a consequence of the breakdown of a marriage 

or common-law partnership of two individuals, the current income (cies ined 
with reference to amended subsection 108(3)) or capital from which can be pro- 
vided only 1 for the maintenance of non-resident beneficiaries of the trust who, 
during that marriage or common-law partnership, were either 


> “children of both of the individuals, if the beneficiaries are under 21 years of 
age (or under 31 years of age and enrolled in a specified educational institu- 
_ tion); Oo : 
»* one of . individuals. 
: Under this exemption, each contribution to the trust must have been to provide 


_ for the maintenance of those children or a former spouse or common-law partner 


__ of the relationship. In the case of contributions to provide for the maintenance of 
a former spouse or common-law pass of the relationship, those contributions 
must be an amount paid that would be a “support amount” (as defined in subsec- 


tion 56.1(4)) if the amount had been is — to ~ former —— or com-: 


_ mon-law partner; 


‘(c) a non-resident trust that is an agency 5 of the United Nations, certain non-resi- 
dent trusts that own or administer a university described in paragraph (f) of the 


definition “total charitable gifts” in subsection 118.1(1), a non-resident trust to - 


__ which her Majesty in right of Canada has made a gift in the trust’s current taxa- 


tion year or at any time in the preceding calendar year, or a non-resident trust 


established pursuant to the International Convention on the Establishment of an 
International Fund for Compensation for Oil Pollution Damage, 1992, or any 
protocol to that Convention ratified by the Government of Canada; 

‘(d) certain non-resident trusts established exclusively for charitable purposes (as 

those purposes are defined under the laws of Canada); 


© a non-resident trust ‘that is governed by an employee profit sharing plan (as 


_ defined in subsection 248(1)), by a retirement compensation arrangement (as de- 


_ fined in subsection 248(1)). or, by a foreign retirement arrangement fe defined 
in subsection 248(1)); — ; 


(£ certain foreign-trusteed employee benefit plans if at all times that the trust 
_ exists, it is operated exclusively for the purposes of providing employee benefits, 
and throughout its current taxation year the trust 


© is governed by an employee benefit plan or described in’ parasraph (al) of 
the definition “trust” in subsection 108(1), : 


Ais maintained for the benefit of natural persons, the majority of whom are 
non- -Tesident, and 


ee only bene in respeat of qualifying services, as defined in subsec- 
tion 94(1) (or, as provided in the enacting provision, only in respect of taxa- 
tion years that end before 2009, benefits in respect of particular services ren- 
dered before November 9, 2006 to an employer by an employee if the 
employee had a right before November 9, 2006 to receive the benefits in 
respect of the particular services pursuant to a written agreement entered into 
before November 9, 2006, and (where the employee was resident in Canada 
_ on November 9, 2006), a copy of which was filed with a prescribed form 
with the Minister by or on behalf of the employer no later than April 30 of 
the first calendar year that begins after November 9, 2006; 


(2) a non-resident. trust (other than a trust prescribed in section 4800.1 of the 
Regulations or a trust described in paragraph (a.1) of the definition “trust” in 
subsection 108(1)) that at all times since it was created has been operated exclu- 
sively for the specific purposes described below, is resident in a particular coun- 
try other than Canada and has been exempt — because it is operated for these 
specific purposes — from paying income tax to the government of that country. 
The specific purposes are administering or providing superannuation or pension 
benefits, where those benefits are primarily in respect of services rendered in that 
particular country by natural persons who were non-resident at the time the ser- 
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_ (1) a Roth IRA, within the meaning of section 408A 
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S. 94(1) exe 


vices were rendered — as a result, certain trusteed foreign | pension plans or simi-_ 


lar arrangements are intended to tnd as an ae — n trust Sige 
provision; d 


(h) a non-resident trust (other than a trust that files an appropriate election with 


the Minister not to be an exempt foreign trust for the taxation year in which the _ 
election is made and for each subsequent taxation year) whose. only beneficiaries ~ 
with rights to receive directly from the trust any of the i income or capital of the ~ 
trust are beneficiaries that hold specified fixed interests (as defined in new -sub- ] 


section 94(1)) in the trust and one of the following applies: 


e there are at least 150 direct beneficiaries under the trust each of whom holds : 


specified fixed interests in the trust worth at least $500, 


in the 30 immediately preceding days, 


each outstanding specified fixed interest in the ‘trust was either 
—— issued by the trust for at least 90 per cent of the interest’s proportionate 


share of the net asset value of the trust’s property at the time the interest 
was issued, or 


— acquired for fair market value at the time the interest was issued, or 


° the trust is governed by a Roth IRA within the meaning of section 408A of 
the United States Internal Revenue Code or a plan or arrangement created 
after September 21, 2007 that the Minister agrees is substantially similar to a 
Roth IRA, and that is substantially subject to the Code (in this context, the 
reference to the Minister means the Minister of National Revenue, acting as 
competent authority under the authority of the Convention between Canada 
and the United States of America with respect to Taxes on Income and on 
Capital), or 
@) a non-resident trust that is a prescribed trust, 
Paragraph (h) of the definition “exempt foreign trust” is intended to apply to non- 
resident investment trusts that are truly commercial. Under new section 94.2, if a 
resident beneficiary holds, together with persons not dealing at arm’s length with the 
resident beneficiary, 10% or more of the specified fixed interests in a trust described 
by paragraph (h) of the definition exempt foreign trust, the resident beneficiary is 
required to include in income a participating percentage of the trust’s FAPI (deter- 
mined as if the trust were a corporation). If section 94.2 does not apply in respect of 
an interest in the trust, section 94.1 may instead apply to require the beneficiary to 
include an amount in income. For more information on sections 94.1 and 94.2, see 
the commentary on those provisions. 
Letters from Dept. of Finance, Apr. 2 and 29, 2008: See under 94(1)‘resident 
beneficiary”. 
Related Provisions: 94(2)(s) — Where trust manager required by securities law to 
acquire interest in commercial investment trust; 94(4)(a) [proposed] — Deeming 
non-resident trust to be resident in Canada does not apply; 94(6) [proposed] — Be- 
coming or ceasing to be an exempt foreign trust; 94(15)(a)(ii) — Anti-avoidance rule 
re conditions in cl. (h)Gi)(A); 94(15)(b)— Anti-avoidance rule re para. (f); 
94(15)(c) — Anti-avoidance rule re para. (h); 94.1(2)‘non-resident entity”’(c) — 
Whether 94.1 applies to EFT; 94.2(1) — EFT under para. (h) or (i) may be subject to 
FAPI rules; 108(3) — Meaning of “income” of trust: 233. 2(4) — Exclusion from re- 
porting requirements. 
Regulations: 3503 (prescribed universities outside Canada, for subpara. (c)(ii)). No 
prescribed trusts proposed for para. (i). 
Information Circulars: 84-3R6; Gifts to certain charitable organizations outside 
Canada. 


1.T. Technical News: 43 (taxation of Roth IRAs). 


“exempt person”, at any time, means 
(a) Her Majesty in right of Canada or a province; 


(b) a person whose taxable income for the taxation year that 
includes that time is exempt from tax under this Part because 
of subsection 149(1); 


(c) a trust resident in Canada or a Canadian corporation 


(i) that was established by or arises by virtue of an Act of 
Parliament or the legislature of a province, and 


(ii) the principal activities of which at that time are to ad- 
minister, manage or invest the monies of one or more pen- 
sion funds or plans established pursuant to an Act of Parlia- 
ment or the legislature of a province or an order or 
regulation made under such an Act; — 


(d) a trust or corporation established by or arising by reason of 
an Act of Parliament or the legislature of a province in connec- 
tion with a scheme or program for the compensation of work- 


ers injured in an accident arising out of or in the course of their — 


employment; 


all specified fixed interests in the trust are listed on a designated stk ex- 
change and were traded on a designated stock exchange on at least 10 days : 


Income Tax Act, Part I, Division B 


) a trust resident in Canada all of the beneficiarie 
h are at that time exempt persons; 


Canadian corporation without al capital a 
erty of which is held at that time excl : 
mpt persons; and 


h)a partnership all the members of 
‘oe fgg 


a iaries wholly owned by such entities, Exempt pen are I sea contributor 


esident beneficiaries under sections 94 and 942. 


Related. Provisions: 94(1)“contributor’ — Exempt person preld ton 
contributor (and thus also from “resident contributor” and “connected contributor”) 
94(1)“resident — beneficiary” — oe person — paides nee ee residen 
beneficiary. 4 


“exempt service” means a service rendered at any time aby a per: 
son or partnership (referred to in this definition as the “service 
provider”) to, for or on behalf of, another person or partnersh 
(referred to in this definition as the “recipient”) if : 


(a) the recipient is a trust and the service relates to the admii is 
tration of the trust; or 


(b) the following Kohditions apply in respect as the service 
namely, 


(i) the service is rendered in the service provider’s. capacit y 
at that time as an employee or agent of the recipient, 


(ii) in exchange for the service, the recipient transfers. or 
loans property or becomes obligated to transfer or Joan pro 


perty, and 
(iH) it is reasonable to Cone tde 


_ (A) having regard only to the service . and the exchange, 
that the service provider would be willing to carry out 
the service if the service provider were dealing at arm’: 
length with the recipient, and aa 


(B) that the terms, conditions and circumstances inde 7 

which the service is provided would be acceptable to the _ 

_ service provider if the service provider were dealing at : 

arm’s length with the recipient. . 2 oe 
Technical Notes (Sept. 10, 2010): The definition “exempt service” is eee 


new paragraph 94(2)(f), which deems the provision of certain services efotlin than : 
exempt services) to be a transfer of property. 


An exempt service means a service rendered at any time by a person Or pares : : 
(the “service provider”) to, for or on behalf of, another person or cae ee te 
cipient”) if either : 


* the recipient is at that time a trust and the service sehetes f to we sdministation of : 
the trust, or j - 


* the following conditions apply in respect of the service; namely — 


(i) the service is rendered in the service proviser S Cpa at that time as ar 
employee or agent of the recipient, 


(ii) in exchange for the service, the recipient transfers or loans proy rt) 
becomes obligated to transfer or loan property, and 2 _ 


(iii) it is reasonable to conclude — 


(A) having regard only to the service and the exchange, that th vic 
provider would have been willing to carry out the service if the servi 
/ provider had dealt at arm’s length with the recipient, anc 


(B) that the terms, conditions, and circumstances under which the se 
vice was provided, would have been acceptable to the service pro 
_ the service provider had dealt at arm’s length with the r 


An exc ‘service that relates to the administration of the trust is n 
services provided by a trustee of the trust, and ‘may include lega ccounting and : 
similar services provided in connection with the administration of the tru: 
where legal, accounting or similar services are provided in connection 
provided by the trust, such services would not relate to the administratis on of the trust, 


Related Provisions: ieee ah cel service excluded from ule deeming se 
vice to be transfer of property. of oS y 
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ce a connected contribute 0 the trust and, if ther were a a resident beneficiary under 


vidual’s death and will od 60 ee after ‘the contbution time. 
nce the individual will not be i in existence after death, those contributions 
et Pe ee to aks been made at a non-resident time a. the 


bution time o occurs before June 3, 200 

18 months before the end of the trust’ Joan year that includes the contribution 

and ends at the earlier of 60 months after the contribution time and the particu- 

time. In effect, a contribution made before June 23, 2000 will be considered to 

have been made by a person ; at a | non-resident time 7 the person was non-resident i in 
efor 


‘Marie has never r been resident i in Canada. | pon bie enh in 201 1 her proper 
was tr nsferred to @ trust that is non-resident in Canada for the benefit of her 
co. one of whom is currently resident in Canada. No one Mee 


ie one the as ciaries is resident in Cieda that toenapeey is not 
a resident es for the purposes of these rules, and the trust is not deemed 
be resident in Canada. If, at some time in the future, the trust is resettled or 


a ene is! betire the ee time He at wi ch the — 
on was non-resident (or, if the person is s not in existence at the : 


a contributor to the new trust by reason of new paragraph 94(2 )(n). However, 
since Marie will either have been non-resident or not in existence for the 60 
nths before and after that transfer to the new trust, Marie's deemed contribu- 
- ‘on will be made at a non-resident time. The new trust will not be deemed resi- 
- dent. even yf one or more of the benefi telaries are resident i in Canada at that time. 


For more information on new subsection ~94(10) and. amended subparagraph 
1S2@))vi) [now 152(4)(b)(vii) — ed. 4, se the cae on those eon 


Related Provisions: 94(2)(j) — —_ Where trust acquires property asa consequence of 
death of individual, 9410) _ Where contributor becomes resident in Canada within 
60 months; 248(8) — Meaning of * a of doy. 


“promoter”, of a trust at any time, ‘means a person or artnership- 
y a pe Pp 


reorganizes the undertakings of the trust. 


Technical Notes (Sept. 10, 201 0): ‘The definition ‘ ‘promoter’ is ee in 
applying new paragraph 94(2)(s), which provides that a transfer to a trust will not be 
considered a contribution where certain conditions, described i in that paragraph, are 
met. For this purpose a promoter means a@ person or partnership that establishes, or- 
ganizes or substantially reorganizes the undertakings of the trust. For more ee 
tion on paragraph 94(2\(s), see the commentary on that paragraph. / 


Related P 
ae interest in commercial ie as 


is services” 7G ons services that are 


a Sarin: aie for the purposes | of applying Sbcctcn 9403) a a pete 
(as defined in subsection 94(1)) i in respect of the trust for a taxation year of the 


Sooibuiion ime, - 


oe ia primarily. in Cad 


Gi rendered primarily i in connection with a business carried 
on by the employer i in Canada, or _ : 


However, new. sabe nok 94(10) ensures: that oh a combua ‘ 
poses of the definition “connected contributor”, be considered to have made the con- — 
tribution at a time other than a non-resident time if the contributor becomes. resident : 
in Canada within the 60-month period after the contribution time. In such case, a 

each such specified time in respect of the trust for a taxation year of the trust (gener- | (ili) a combination of services described i ve subparagraphs 
ally, the end of each of those taxation years) following the contribution, there would | (i) and (it); 
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property is otherwise transferred to a new trust, Marie will be deemed to be 


that at or before that time establishes, organizes or ey 


sions: 94(2)(s) — Where. promoter required by securities law to 
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_ (c) rendered in a particular calendar month to an employer 
an employee of the employer, which employee. 
-. (i). was resident in Canada throughout: no more. th 
_ months during the 72-month period that ends at the end 
_ the particular month, and 


(ii) became a member of, or a benefi 


ary nde, ances (0) 


trust under which benefits in respect of the services may be 
_ provided (or a similar plan or trust for which the plan or the © 
trust was substituted) before the end of the calendar month — 


following the month in which the ae ti 
_ dent in Canada; or - ee 


(d) any combination of services thar. are » qualifying s services sde- : 


termined without reference to this paragraph. 


Technical Notes (Sept. 10, 2010): The. definition “qualifying services” i is rele- 
vant in applying paragraph (f) of the definition as foreien trust” in ame 


94(1). 
In general terms, “qualifying services” are» 


* services ences bY an employee of an employer while the employee was. ‘non 


resident, 


* services rendered to an employer other than services has were S eoudecen prima- 
rily in Canada, services rendered in connection with a business carried on by an 
employer in Canada, or a combination of these services, , 


which employee 


— was resident in Cosiode no more than 60 months during the 72 month period 
that ends at the end of the particular month, and 


— became a member of, or a beneficiary under the plan or trust under which 
benefits in respect of the services may be provided (or a similar plan or trust 
for which the plan or the trust was substituted) before the end of the calendar 
month following the month in which the employee became resident in Can- 
ada, or 


* any combination of services that are qualifying services described above. 


For more detail on paragraph (f) of the definition “exempt foreign trust” in subsec- 
tion 94(1), see the commentary on that definition. 


Related Provisions: 94(1)“exempt foreign trust”(f)(ii)(C) — Providing benefits in 
respect of qualifying services does not disqualify trust. 


“resident beneficiary”, under a trust at any time, means a person 
(other than a person that is at that time a successor beneficiary 
under the trust or an exempt person) that is, at that time, a benefi- 
ciary under the trust where, at that time, 

(a) the person is resident in Canada; and 


(b) there is a connected contributor to the trust. 


Technical Notes (Sept. 10, 2010): Under new subsection 94(3), a particular trust 


is generally treated as resident in Canada for a particular taxation year of the trust if 
there is a “resident beneficiary” under the particular trust at a “specified time” (gen- 
erally, the end of the particular year). Under new paragraph 94(3)(d), each resident 
beneficiary can be jointly and severally or solidarily liable with the particular trust 
for the particular trust’s income tax liabilities under the Act for the particular year. 
For further information with respect to the expression “solidarily”, please refer to the 
introductory commentary on new section 94, See also the commentary on new sub- 
section 94(3). 


A resident beneficiary at a particular time under a trust is a person (other than a 
person that is at that time an “exempt person” or a “successor beneficiary”’ in respect 
of the trust) that, at that time, is a beneficiary under the trust, if, at that time, 


* the person is resident in Canada; and 


* there is a “connected contributor” to the trust. 


The expressions “connected contributor”, “exempt person”, “specified time” and 
“successor beneficiary” are defined in new subsection 94(1). For further information, 
see the commentary on those definitions. 


Letter from Dept. of Finance, Apr. 2, 2008: 

Ms. Katie A. Walmsley, The Investment Counsel Association of Canada 

Dear Ms. Walmsley: 

Thank you for your correspondence, on behalf of the incesupent Counsel Associa- 


tion of Canada (ICAC), dated January 22, 2008 and concerning Bill C-10. I also 
acknowledge our discussions on this subject matter. 


Bill C-10 contains proposed amendments (the “NRT. proposals”) to the existing 
deemed residency rules in the Income Tax Act that apply in respect of non-resident 
trusts. The amended regime treats certain otherwise non-resident trusts as residents of 
Canada where the trust has either a “resident contributor” or a:“resident beneficiary”. 
Each resident contributor and resident beneficiary is generally liable together with 


services rendered in a particular calendar month by an employee of the employer 
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I se concerned with ie the NRT Ren © would ee in | 
vestm nts made by payee pension lans, registered retirement sa 


at LICAC i is oeired to snppan he enactment - Bill 
ing amendments to these rules as soon as possible after the passage o Bill 
» a ae the first amendment would soe an Sannin n res 


s inetipedtionies (trusts and corpo 
are the only holders of equity interest: pating ¢ 
emption would not, however, apply to a plan that is a designated plan (as defined i 
subsection 8500(1) of the Income Tax Regulations), a plan that has. fewer than 1 
1 defined in subsection 147.1(1) of the Act), or a trust or corporation any 
of the activ ities of which is to administer, manage or invest the monies of a reti 
ment ompensation arrangement, ] 


The second amendment would modify the provisions of ae (A) of the exer 
foreign trust definition to include a non-resident commercial investment trust, wi 

out regard to whether the trust holds restricted property, in which the only Canadian © | 
resident i investors are Canadian mutual funds (as defined in sections 131 and 132 of 
the Act, and having at least 150 investors) whose investors are exclusively the. pen 
sion. plan entities that qualify for the exemption described above, rues retire. 
ment savings plans, and registered retirement income funds. 


lam prepared to recommend to the Minister that these two amendments be made at : 
the earliest opportunity following the passage of Bill C-10. It would also be my rec- 
ommendation that these proposed changes apply to the 2007 and subsequent taxation 
years. While I cannot give any assurance that Parliament will agree with this recom: 
mendation, I hope that this statement of our position is helpful to you. : 


Sincerely, — : 

Brian Ernewein, General Director, Tax Policy Branch 
Letter from Dept. of Finance, Apr. 2, 2008: y 
Mr. Roger Robineau, Chair, Pension pl oe ani Association of Canada rac) 
Dear Mr. Robineau: 
Thank you for your correspondence, dated January 28, 2008, concerning Bill C-10, 
Bill C-10 contains proposed amendments (the “NRT proposals”) to the existing. 
deemed residency rules in the Income Tax Act that apply in respect of non-resident 
trusts. The amended regime treats certain otherwise non-resident trusts as residents of 
Canada where the trust has either a “resident contributor” or a “resident beneficiary”. 
Each resident contributor and resident beneficiary is generally liable together with 
the trust for any unpaid Canadian tax of the trust. The determination of whether an, 


entity is a resident contributor or a resident beneficiary is made without a cae to the ; 
tax status of the entity for purposes of the Act. 


The statutory trust residence rule is suspended, however, wher the trust is a non- 
resident commercial trust (as set out in the “exempt foreign trust” definition in pr 
posed subsection 94(1) of the Act), in which case the foreign investment entity re- 
gime applies instead. The relevant provisions in the exempt foreign trust definition — 
were developed after extensive consultations with taxpayers and representatives from — 
the tax community and were understood to have accommodated investments of | - 
Canadians in foreign commercial trusts. Nonetheless, | appreciate from your submis- _ 
sions that PIAC is concerned with how the NRT proposals would apply in the con- | 
text of investments made by registered pension plans, registered retirement savings 
plans and similar plans in non-resident commercial investment trusts. 


I understand that PIAC is prepared to support the enactment ia Bill - 10 but i is s seck- : 


ment Cotipen aba arrangement. 


The second amendment would modify the provisions of paragraph (hy 0 of a exem) 
foreign trust definition to include a non-resident commercial investment trust, wi 
out regard to whether the trust holds restricted property, in which the only ¢ 
resident investors are Canadian mutual funds (as defined in sections 131 and 132 of . 

the Act, and having at least 150 investors) whose investors are exclusively | the: pen. 
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a nd ln as Notes | on Taxation of Non-Resident Trusts 


. the 7 hee provision in existing ee ; 


‘Act i in es to inter vivos trusts created at re 


/ Branch 


oo Escube person eX- 
re investment property rules do not 


: 94(5) tected ~~ Trust ceases to } be resident 
i no o resident ee : 


; in respect of which a ‘Contribution has been made at pa 


- before the particular time to the trust by a contributor that is at 
tf i i sontributor or a resident con- — 
ti utor (except that if a property held in common or in part- — 


e particular time a connected. 


: nership i is contributed by one or more connected contributors 
or resident contributors and one or more persons who are not a 
connected contributor or a resident contributor, then that pro- 
_perty is described by this paragraph only to the extent of the 
lhe ae by ae connected contributors or tesident 


Le (b) if the trust has pene jodebuetacsy: in the course of a 


quiring at or before the particular time a property, or substi- 
tuted property, all or part of which would not, if this definition 
were read without reference to this paragraph, be part of the 


resident portion of the trust (such property, or part of such pro- 
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perty, referred to in this paragraph as the “subject property”), 


and the acquisition by the trust of the su bject property is not a 4 
contribution to the trust, that i is the ae gee to the on 


tent of the greater of : 
@ the lah: determined by the formula De 


AIBXC 


where. . ] 
A is the total: ‘of all amounts euch of which: is on a mar- 


ket value of a property held in the resident portion of the 


trust at the beginning of the trust’s taxation year in 
which the trust acquired the subject property, 


B_ is the total of all amounts each of which is the fair mar- 
ket value of a property held by the trust at the beginning 


of the trust’s taxation year in which the trust setae! 


the subject property, and 


C is the fair market value of the subject property at the 
time it was acquired by the trust, and 


(ii) the amount that would be determined by the formula in 
subparagraph (i) if the references in that formula to the be-. 
ginning of the trust’s taxation year were read as references 
to the end of the trust’s taxation year and the subject pro- 
perty was not held by the trust at the end of that taxation 
year; 


(c) to the extent that it is at the particular time substituted for a 
property described by paragraph (a) or (b); and 


(d) not described by any of paragraphs (a) to (c), to the extent 
that it is derived, directly or indirectly, in any manner 
whatever, from property described by any of paragraphs (a) to 
(c), and, without limiting the generality of the foregoing, in- 
cluding property derived from the income (computed without 
reference to paragraph (16)(f)) of the trust for a taxation year 
of the trust that ends at or before the particular time and pro- 
perty in respect of which an amount would be described at the 
particular time in respect of the trust under the definition “cap- 
ital dividend account” in subsection 89(1) if the trust were at 
the particular time a corporation. 


Technical Notes (Sept. 10, 2010): The expression “resident portion” is relevant 
to determining which property of a trust will be considered in determining the Cana- 
dian income tax consequences to a trust that is deemed by subsection 94(3) to be 
resident in Canada for a taxation year, In general, contributions of property to the 
trust will form part of the resident portion of the trust to the extent that they were 
made by current or former residents of Canada. 


More specifically, paragraph (a) of the definition provides that all property held by 
the trust in respect of which a contribution has been made by a “connected contribu- 
tor” or a “resident contributor” will be a part of the resident portion of the trust. 
Therefore, if a contribution of property is made jointly by a resident contributor and a 
non-resident contributor (whether in fact, or by reason of a deeming provision), the 
property will form part of the resident portion. However, an exception is provided for 
property held in common or in partnership and that is contributed by one or more 
connected or resident contributors and one or more persons who are not connected or 
resident contributors. In such a case, the property will form part of the resident por- 
tion of the trust only to the extent of the contributions by connected or resident con- 
tributors. This exception contemplates that a particular property be notionally di- 
vided, such that part of the property will form part of the resident portion and part of 
the property will form part of the non-resident portion of the trust, according to the 
extent to which contributions were made by connected contributors and resident con- 
tributors to the trust and by persons who are not connected or resident contributors to 
the trust in respect of the property. 


When a non-resident makes a contribution within 60 months of becoming resident in 
Canada, the contribution will form part of the resident portion as of the date of the 
contribution by operation of subsection 94(10). For more information on the effect of 
94(10) on electing contributors, see the commentary on subsection 94(16). 


Paragraph (b) of the definition provides a rule to apportion a specified property, or 
property substituted for it, a part of which would not otherwise be part of the resident 
portion of the trust, in respect of which the trust has incurred indebtedness (e. g., by 
way of a loan, or the unpaid portion of the purchase price) in order to fund its acqui- 
sition. If the acquisition of the specified property is not a contribution to the trust, 
paragraph (b) applies a formula to allocate a part of the specified property to the 
resident portion of the trust to the extent of the greater of 


* the fair market value of the specified property multiplied by the proportion that 
the total fair market value of all property held in the resident portion of the trust 
at the beginning of the trust’s taxation year in which the trust acquired the speci- 
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d el is of the total fair market value of all Property held by. the tru 


(b) therefore has the effect of silos the seated pe twe 
ion and the non-resident saan on a cee asis, a 


ph (d) of the definition includes in the resident portion of ihe Haute 
that i ist not described by any of paragraphs (a) to (c) of the definition to the extent th 
rivec directly or indirectly in any manner whatever, from property describe 
in those ‘Paragraphs. Under paragraph (d), such property would include, but not be 
ied to, income accumulating in the trust and income earned on such accumulating 
apital gains (i.e., the tax-free portion of a capital gain), and insurance 
ceeds in respect of which the insurance premiums were funded in | whole i in = 
property from the resident portion of the trust. 


For more information on the definitions “connected contributor ee sesident contri 
tor” and “non-resident portion” in new subsection 94(1), see ihe commentary 
those. definitions. J ; 


Example L 


1, Cathy, who has never been resident in Canada, settled a non-resident trust 
2004 for the benefit of her daughter, Mary, and Mary’s family (all of whom are 
resident in Canada), by making a contribution of $100,000 to the trust. The trust 
used $50,000 of this amount to acquire a guaranteed investment certificate i. 
sued by a financial institution that is not resident in Canada and provides a 6% 
annual return on investment (with simple interest), and used the remaining 
$50,000 to acquire shares in a public corporation, Corporation A. The $3,000 — 
earned annually on the guaranteed investment certificate is used by the trust to oF 
pay, on an annual basis, $3,000 in investment counsel fees that meet the condi- _ 
tions set out in paragraph 20(1)(bb). At the end of 2009, the total fair market : 
value of all of the trust's assets is $200,000 (comprised of the guaranteed invest- . 
ment certificate valued at $50,000 and shares of Corporation A valued at f : 
$150,000). 


2. On May 15, 2010, Mary made a contribution of $200,000 to ‘the trust which 
was deposited in an interest-bearing foreign bank account that earns $20,000 in 
2010 and each following year as simple interest, payable at the end of each year. — 
As a result, the trust’s income for 2010 is $23,000 ($3,000 in interest from the 
guaranteed investment certificate and $20,000 in interest from the foreign bank 
account, none of which is derived from a source in Canada). As such, none of the 
trust's investments is derived from sources in Canada. At the end of 2010, the 
total fair market value of all of the trust’s assets is $420,000 ( comprised of the 
guaranteed investment certificate valued at $50,000, $220,000 held on hago : 
and the shares of Corporation A valued at $150, 000). ; 


3. On May 15, 2011, the trust disposes of all its shares of Corporation A for — 
$250,000 and invests the proceeds in shares of another corporation, Corpora- — 
tion B (the fair market value of which, at December 31, 2011, is $250,000). Al 
the end of 2011, the total fair market value of all of the trust’s assets is $540,000 

(comprised of the guaranteed investment certificate valued at $50,000, $240,000 
held on deposit, and the shares of Corporation B valued at $250,000). 


4. On May 15, 2012, the trust borrows $100,000 from a bank. The trust uses the . 
proceeds of the loan to acquire shares of another public corporation, Corpora . 
tion C, the fair market value of which, at December 31, 2012, is $100,000. The i 
trust also earns in 2012 another $20,000 on the amount held on deposit in the — 
interest-bearing account and another $3,000 in interest on the guaranteed in- 

vestment certificate which it uses to pay the investment counsel Sees. of an equal 
amount. At the end of 2012, the total fair market value of all of the t 

is $660,000 (comprised of the guaranteed investment certificate valued at 
$50,000, $260,000 held on deposit, the shares of Corporation B va 
$250,000 and the shares of Corporation C valued at $100, 000). 


5. Although the trust is resident in Country X, it is not required to any in- 
come tax to Country X. In addition, since Mary elects to be an electing contribu- ; 
tor, the trust is not required to pay any Canadian income tax. — 


6. At no time has the trust has made a distribution to its beneficia 
Results 
2004-2009 


1. The trust is not deemed to be resident in Canada under new subsectio, ae) = 
for any of its 2004 to 2009 taxation years. : : 


2010 
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1aX rust’s reside: portion will 
Co inal $200. 0,000 one os : a polled a share of the capital stock of a sey. held 
corporation was acquired by any person or partnership in 
exchange for, as consideration for, or upon the conversion 
_ of, any property and the cost of the specified share to the 
person who acquired it was less than the fair market value 
of the specified share at the time of the acquisition, or, 


(i) a share (other than a specified share) of the capital stock 
_ of a closely-held corporation becomes a ae share of 
: the capital stock of the corporation; 


- b) an indebtedness or other obligation, or a right to acquire an 
indebtedness or other 0 obligation, of a eo held corporation 


s ie the on om nthe ‘bank 


(i) the Mice he cn. or Hoh or property - 
__ which the indebtedness, obligation or right was substituted, 
became property of the person or partnership as part of a 
transaction or series of transactions under which _ 


(Aja specified share of the capital stock of a. eialely” 

held corporation was acquired by any erson or partner- 

_ ship in exchange for, as consideration for, or upon the 

conversion of, any property and the cost of the specified 

share to the person who acquired it was less than the fair 

market value of the aes share at the time of the 
cquisition, of: : 


_ (B) a share (other than a iepeciiee oo os a lott 
held corporation becomes a specified of the capi- 
tal stock of the corporation, and 


Gi) the amount of any payment under the eae ob-- 
ligation or right (whether the right to the amount is immedi- 

te or future, absolute or contingent or conditional on or 
‘subject to the exercise of any discretion by any person or 


em t portion of . trust 

» amount included in respect of th 

ed without reference to the property ( 
by the ‘trust dais it’s 201 It jae ‘yea 


— te 2011 taxation year computed iho ‘reference 0 | 
quired by the trust during it’s 2012 taxation ee and [ 


is $100, 000, the fair market value of 
of the loan from the bank. / . 
In this example, both amounts as determined 2 the formula are $50, 000, wie y 
___ ts the expected result when a trust has received no additional contributions from 
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partnership) is, directly or indirectly, Galermpined: ed 
by one or more of the following criteria: . 


(A) the fair market value of, prctiiriant from or use of 
any of the property of the closely-held corporation, 


(B) gains or profits from the disposition of any es the ) 


property of the closely-held corporation, 


(C) income, profits, revenue or cash flow of the closely- : 


held corporation, or 


(D) any other criterion similar to a criterion referred to 


in any of clauses (A) to (C); and 
(c) property 
(i) that the person or partnership acquired as part of a series 


of transactions described in paragraph (a) or (b) in respect 
of another property, and 


(ii) the fair market value of which is derived in whole or in 
part, directly or indirectly, from that other property. 


Technical Notes (Sept. 10, 2010): The expression “restricted property” is rele- 
vant in applying a number of provisions in respect of non-resident trusts, including 
the definitions “arm’s length transfer” and “exempt foreign trust” in new subsection 
94(1). The definition “restricted property” is intended to serve as an anti-avoidance 
provision. 


Specifically, restricted property of a person or partnership means property held by 
the person or partnership that is 
* under paragraph (a) of the definition, a share (or a right to acquire a share) of the 
capital stock of a closely-held corporation if the share (or right), or a property for 
which the share (or right) was substituted, was at any time acquired as pe of a 
transaction or series of transactions under which either 


— a specified share of the capital stock of a closely-held corporation was ac- 
quired by any person or partnership in exchange for, as consideration for, or 
upon conversion of any property at a cost less than the fair market value of 
the specified share at the time of its acquisition, 


—— or a share (other than a specified share) of the capital stock of a closely-held 
corporation that was not a specified share becomes a specified share; 


* under paragraph (b) of the definition, an indebtedness or other obligation (or a 


right to acquire an indebtedness or other obligation) of a closely-held lion sone 
if 


— the indebtedness, obligation or right, or a property substituted for it, was 
acquired as part of a transaction or series of transactions under which either 


* a specified share of the capital stock of a closely-held corporation was 
acquired by any person or partnership in exchange for, as consideration 
for, or upon conversion of any property at a cost less than the fair mar- 
ket value of the specified share at the time of its acquisition, or 


* a share (other than a specified share) of a closely-held corporation that 
was not a specified share becomes a specified share, and 


— the amount of any payment under the indebtedness, obligation or right 
(whether immediate or future, absolute or contingent or conditional on or 
subject to the exercise of any discretion by any person or partnership) is, 
directly or indirectly, determined primarily by reference to one or more of 


* the fair market value of, production from or use of any of the proper of 
the closely-held corporation, 


* gains or profits from the disposition of any of the closely-held corpora- 
tion’s property, 


* income, profits, revenue or cash flow of the closely-held corporation, or 


* any criterion similar to those listed immediately above; and 


* under paragraph (c) of the definition, any property that was acquired by the per- 
_ Son or partnership as part of a series of transactions described in paragraph (a) or 
(b) of the definition, and the fair market value of which is derived in whole or in 
part, directly or indirectly, from a particular share, indebtedness or right de- 
scribed in paragraph (a) or (b) of the definition. 


New subsection 94(14) may apply in some circumstances to suspend a property’s 
charactetization as restricted property. For more details, see the commentary on that 
provision. 


Related Provisions: 87(2)(j.95) — Amalgamation — continuing corporation; 
94(2)(b) — Deemed restricted property on indirect transfer to trust; 94(9) — Deter- 
mination of contribution amount when restricted property contributed to trust; 
94(14) — Restricted property — exception; 94(15)(b) — Anti-avoidance; 
94.2(1)(b) — FAPI treatment on contribution of restricted property to certain trusts. 


“specified fixed interest”, at any time of a person or partnership 
in a trust, means an interest of the person or partnership as a bene- 
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- baad new section 94.2. these. provisions. are © tildnded to sine 
commercial trusts and, in the case of paragraph 94(15)(b), employee benefit - 
that satisfy, the criteria found in paragraph (f) of the definition * ‘exempt foreign 


A specified fixed interest at any time of a person or partnership ina tru 
interest of the: person or partnership as a beneficiary under the trust (dete: ; 
out reference | to subsection 248(25)) if none of the income or capital of the trus 

distributed in respect of any interest in the trust depends on the exercise, or the fe 
ure ‘to exercise, by any person or partnership of any discretionary power. In the ce 
text of a a commercial trust in which discretion with respect to the timing of distril 
tions does not change the rights to income and capital in respect of any of 
interests in the trust, such timing discretion will not disqualify the interests in the 
trust as specified fixed interests. This is so even if a beneficiary (the “seller”) were t 
sell their interest to another beneficiary (the ‘ ‘purchaser”), such that an amount : 
would have been payable to the seller is instead paid to purchaser (the seller w 
presumably have been compensated for this in determining the proceeds of disposi 
tion of the interest). However, if the discretion with respect to the timing of distribu 
tions is such that the trustee may choose which beneficiary would be entitled tc 
particular distribution (i.e., where payments made before a specific date would 
payable to one beneficiary and payments made after that date would be payable | to 
another beneficiary), the beneficial interests in the trust would not be specified fix 
interests. For greater certainty, beneficial interests in a trust the terms of which. Pp 
vide a person or partnership with a power to appoint new beneficiaries or to vary | 
beneficial interests in the trust would not be specified fixed interests. 


Related Provisions: 94(2)(q), (1) [proposed] — — Effect of acquiring specified fx 
interest. 


specified party’’, in respect of a pas person at any time 
means | 


(a) the Vastivuler person’s spouse or common-law. ean at 
that time; 


(b) a corporation that at that time 


(i) is a controlled foreign affiliate of the particular person or 
their spouse or common-law partner, or 


(ii) would be a controlled foreign affiliate of a partnership, 
of which the particular person is a majority interest partner, — 
if the partnership were a person resident in Canada at that 

time; 


(c)a person, or a partnership of which the particular pened. is 
a majority interest partner, for which it is reasonable to: con-— 
clude that the benefit referred to in subparagraph (yeonay) was 

conferred : 


(i) in contemplation of the person becoming after thet time - 
a corporation described by paragraph (b), or 


(ii) to avoid or minimize a liability that arose, or that would 
otherwise have arisen, under this Part with Ss to the — 
particular person; or : 


(d) a corporation in which the particular person, or ‘part hip : 
of which the particular person is a majority interest partner, 
a shareholder, if 


(i) the corporation is at or before that time « a pheneb 
under a trust, and . . 


(ii) the particular person or the partnership is a beneficiay i 
under the trust solely because of the application of para- 
graph (b) of the definition “beneficiary” in this subsectio’ 
to the particular person or the partnership in respect th 


corporation. 
Technical Notes (Sept. 10, 2010): New subsection 94(8) provide ‘rule for 
calculating a person’s recovery limit for the purpose of determining under tion 


94(7) the extent of the person’s limitation on liability ; arising under a provi jon re- 
ferred to in new paragraph 94(3)(d). A ones pay in tenes, of a pe 
person at any time means: 


* under paragraph (a) of the definition, a spouse or common-law partner of the 
particular person; re : 
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pe 
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A(8)(ayG 


é isen, under Part : of the Act with ee to the part ar person; 0: 


hat right the person may so receive that i income ore 
or after the death af er ae time of ; 


purpose a ‘specified individual is an individual who | 
contributor to the trust, or is related to (including an. aunt, unc 
a contributor to the ‘trust or who would be so telated ife 

alive before that time were alive at that time. = 


For more information on the definition “resident benetfic 
94(1), see the commentary on that definition. _ S 


(0) odo or “ice a liability ie arose, or ee oeavise have _ 


”’ in new subsection _ 


S. 94(2)(f) 


“transaction” includes ar seguir aan or event. : 


tion in that pine oda an rangement or event. 


“trust? includes, for greater certainty, an estate. 


Technical Notes. (Sept. ‘10, 2010): 


purpose of applying s section | 
that Section ‘includes : an estat 


- definition “trust” is provided for the 
The definition clarifies that a oe to a trust in 


lated Provisions: 108d) - — Definition of “testamentary trust” 


(2) Rules of application. In this section and section on g. 


i [indirect transfer i creasing value of trust pro- 
‘perty] —a person or partnership is deemed to have trans- 
rred, at any time, a property to a trust if | 


at that time it transfers or loans prope (other than by 
way of an arm’s length Lapua to another ay or part- 
n ship, and ; 


(ii) because of that inser or r Joan 2 


(A) the fair market value of one or more properties held : 
by the trust increases at that tim Or : 


. (B) a bability or eee, liability of the t ust decreases 
at that time; oe 


®) [value of transfer under (ay) — the fair ket value, at 
any time, of a property deemed by paragraph (a) to be trans- 
 jerred al ‘that time by a person or partnership is deemed to be 
_ the amount of the absolute value of the increase or decrease, as 
the case may be, referred to in subparagraph (a)Qii) in respect 
of the property, and if that time is after August 27, 2010, and 
_ the property that the person or partnership transfers or loans at 
_ that time is restricted property of the person or partnership, the 
property deemed by paragraph (a) to be transferred at that time 
to trust is deemed to be restricted property of the trust; 


(c) [loan by financial institution. nota contribution) — 
a loan made by a particular specified financial institution to a 
irast is deemed not to be a contribution to the trust if 


@ the loan is made on terms and conditions that would 
have been agreed to by persons dealing at arm’s length, and 


_ (ii) the loan i is made by the specified financial institution in 
the ordinary. course of the business carried on by AG 


(d) [guarantee of repayment deemed a transfer] — if, 

-at any time, a particular person or ‘partnership becomes obli- 
gated, either absolutely or contingently, to effect any undertak- 
ng including a guarantee, covenant or agreement given to en- 
ure the repayment, in whole, or in part, of a loan or other 
; indebtedness incurred by another person or partnership, or has 
provided any other financial assistance to another person c or 
: partnership, Jos, 


(i) the particular person. or partnership is ae to ae 
transferred, at that time, ‘property to that other person or 
_ partners ship, and : 


(ii) the } property, if any, transferred to the paniicules person 
or partnership from the other person or partnership in ex- 
hange for the guarantee or other financial assistance is 
deemed to have been transferred to the particular person or 
partnership in exchange for the property deemed Dy 2 aa 
-agraph (i) to have been transferred; 


(ce) [value of transfer under (d)] — the fair reales ‘nue at 
_any time of a property deemed by subparagraph (d)(i) to have 
been transferred at that time to another person or partnership is 

deemed to be the amount at that time of the loan or indebted- 
ness incurred by the other person or ea to ee the 


: property relates; 


7 [service deemed to be transfer of property] — if at 
any time after June 22, 2000, a particular person or partnership 
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renders any service (other than an exempt service) to, for or on © 


behalf of, another person or partnership, _ 


(i) the particular person or partnership is dethued to live i 
transferred, at that time, property to ae “ ae i OF 


partnership, and 
(ii) the property, if any, transferred to the erericlar 6 person 


or partnership from the other person or partnership in ex- 


change for the service is deemed to have been transferred to 


the particular person or partnership in exchange for the pros 
perty deemed by subparagraph (i) to have been transferred; 


(g) [acquisition deemed to be transfer] — each of the 
following acquisitions of property by a particular person or 
partnership is deemed to be a transfer of the property, at the 


time of the acquisition of the property, to the particular person 


or partnership from the person or partnership from which the 


property was acquired, namely, the apes by the particu- 
lar person or partnership of 


(i) a share of a corporation from the corporation, 


(ii) an interest as a beneficiary under a trust (otherwise than 
from a beneficiary under the trust), 


(ili) an interest in a partnership (otherwise than from a 
member of the partnership), 


(iv) a debt owing by a person or partnership from the per- 
son or partnership, and 


(v) a right (granted after June 22, 2000 by the person or 
partnership from which the right was acquired) to acquire 
or to be loaned property; 


(h) [value of transfer under (f)(i)] — the fair market value 
at any time of a property deemed by subparagraph (f)(i) to 
have been transferred at that time is deemed to be the fair mar- 
ket value at that time of the service to which the property 
relates; 


(i) [obligation to do act that would be transfer or 
loan] — a person or partnership that at any time becomes ob- 
ligated to do an act that would, if done, constitute the transfer 
or loan of a property to another person or partnership is 
deemed to have become obligated at that time to transfer or 
loan, as the case may be, property to that other person or 
partnership; 


(j) [transfer as consequence of death] — in applying at 
any time the definition “non-resident time”, if a trust acquires 
property of an individual as a consequence ‘of the death of the 
individual, the individual is deemed to have transferred the 
property to the trust immediately before the individual’s death; 


(k) [anti-avoidance — transfer at direction of other 
person] — a transfer or loan of property at any time is 
deemed to be made at that time jointly by a particular person 
or partnership and a second person or partnership (referred to 
in this paragraph as the “specified person”) if 


(i) the particular person or partnership transfers or loans 
property at that time to another person or partnership, 


(ii) the transfer or loan is made at the direction, or with the 
acquiescence, of the specified person, and 


(iii) it is reasonable to conclude that one of the reasons the 
transfer or loan is made is to avoid or minimize the liabil- 
ity, of any person or partnership, under this Part that arose, 
or that would otherwise have arisen, because of the applica- 
tion of this section; 


(k.1) [employee benefits — deemed transfer of pro- 
perty] — a transfer or loan of property made at any time on or 
after November 9, 2006, is deemed to be made at that time 
jointly by a particular person or partnership and a second per- 
son or partnership (referred to in this paragraph as the “speci- 
fied person’) if 


(i) the particular person or partnership transfers or loans 
property at that time to another person or partnership, and 
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- Specified person] — a transfer or loan of property at any 
- time is deemed to be made at that time jointly by a corporatio: 
: and a person or partnership (referred for in i tus ee as 


Income Tax Act, Part I, Division B 


: fied person (whither the provision of 
t to a right that is immediate or fu 


discretion by any person Se oe 
ansfer deemed made jointly by ca 


epdration’ a 


“specified person’) if 


ow the corporation transfers or loans property at ee time to 
a another person or partnership, - / 


(ii) the transfer or loan is made at the fee oe or © with the 
acquiescence, of the specified person, 


(iii) that time is not, or would not be if the transfer or t loa 
were a contribution of the specified person, 


(A) a non-resident time of the specified p person, or 


©) if the specified person is a ‘partnership, a non-r 
dent time of one or more members of the partnership, 
and a 


(iv) either 


(A) the corporation is, at that t time, a controlled foreign _ 
_ affiliate of the specified person, or would at that time be — 
a controlled foreign affiliate of the specified person if — 
the specified person were at that time den in ca - 
ada, or : 


(B) it is reasonable to conclude that the cee, or - 2 
was made in contemplation of the corporation becoming 
_after that time a corporation described in clause (A); 


(m) ae of shares or property] — a particular per- 
son or partnership is deemed to have transferred, at a particular _ 
time, a particular property or particular part of it, as the case : 
may be, to a corporation described in subparagraph (1) or a sec- _ 
ond person or partnership described in subparagraph (ii) if 


(i) the particular property is a share of the capital stock of a 
corporation held at the particular time by the particular per- 
son or partnership, and as consideration for the disposition — 
at or before the particular time of the share, the particular — 
person or partnership received at the particular time (or be- _ 
came entitled at the particular time to receive) from the cor- 

poration a share of the capital stock of the corporation, Or 


(ii) the particular property (or property for which the partic- 
ular property is substituted) was acquired, before the partic- 
ular time, from the second person or partnership by any 
person or partnership, in circumstances that are described 
by any of subparagraphs (g)(i) to (v) (or would be so de- | 
scribed if it applied at the time of that acquisition) ey at 
the particular time, 


(A) the terms or conditions of the pantealae property 
change, | 
(B) the second person or partnership redeanis: acquires 


or cancels the particular property or the ashes pis ee . 
Ofit 


(C) where the particular property is a debt owing ‘by the v 
second person or partnership, the debt or the ponele : 
part of it is settled or cancelled, or 


(D) where the particular property is a right to acquire or 
to be loaned property, the particular person oF py : 
ship exercises the right; : 


(n) [contribution by trust deemed contribution by its 
contributors] — a contribution made at any time by a partic- | 
ular trust to another trust is deemed to have been made at that — 
time jointly by the particular trust and by each person or part- 
nership that is at that time a contributor to the particular trust; — 
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on or partnership that i is at that ti 
partnership; : : | 

) [amount of contribution is FMV of ‘pronerty ce n- 
ributed] — subject to” aragraph (q) and subsection (9), 


hat was the subject of the contribution; — 


tr) faxcention’ to @l. a a patticular person or panei 
at has acquired a specified fixed interest in a trust as a conse- 


quire 


med in paragraph ey — is, , for the purpose of applying this 


e made the contribution in respect of the specified fixed 
terest, or right, that is the subject of the sale where 


ansfers or loans, or becomes obligated 1 to transfer or loan, 


hip, and 
i) it is Sasaranlc to conclude 


OL partnership, and 


_ respect of the exchange would be acceptable to the par- 
ticular person or partne if the particular person or 


: , the ada time anak in ihe Pr oritans course of bat! 
-iness of the omens person ¢ or os ey to the 
-_trus 


ticu leemed to ea yee made bye 
hat time jointly by the particular Partnership and by each per- 
er of the particu- 


mount of a contribution to a trust at the time it was made is 
deemed to be the fair market value, at that ‘ume, of the propery 


[acquisition of specified fixed interest deemed oe 


uence of making a contribution to the trust —or that has 
nade a contribution to is trust | as a oe of having © 


{ the’ ae ay. Be to enodler person or pe one tfats- : 
fer is referred to in this paragraph as the * ‘sale’ *), deemed not to 


@i in exchange for the sale, the other person ‘or partnership . 


property (which. property is referred to in subparagraph. (ii) 
as the “consideration’) to the particular a or ae 


A) having regard only to the sale and ‘he Sonaldeincdil 
_ that the particular person or partnership would be will- 
ing to make the sale if the particular person or partner- 
hip were dealing at arm’s oe with the other person 


_(B) that the terms ane pondidens made or imposed in 


[certain transfers | equien: by securities ew | 
etn not to be athe, 8 | transfer toa ee 


(ii) the rinses is not an arm’s sehen ceanigfee: but would be © 


an arm’s length transfer if the definition “arm’s length 
transfer” were read without reference to paragraph (a), and 


- subparagraphs (b)(i), (ii) and (iv) to (vii), of that definition, 


(iii) it is reasonable to conclude that the particular person or 


a partnership was the only person or partnership that ac- _ 


quired, in respect of the transfer, an interest. as a beneficiary 
under the trust, 


(iy) the particular person « or or partnershi was required, under 


the securities law of a country or of a political subdivision 
of the country in respect of the issuance by the trust of in- 
terests as a beneficiary under the trust, to acquire an interest 
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because of the particular person or partnership’ s s status at 


trust : 
_ (v) at the Cae time the trust J is ae an exempt ioe 


ha not made an election under Peseaph i) of * defini- 
dee ; “exempt foreign trust’, and a 


is before the cade of 


(A) the fi ‘st time. at ber Ao trust becomes an ee 
foreign trust, 


_(B) the first time at t which thé waeeiieeb person c or ae 


ote ship ceases to bea a man ger or ORS of re frst, 


oe (C) the time thal | is 24 months after the first time at 
vhich the total fair market value of consideration re- 


| oe. (other than the particular person or partnership’s 
_ interest referred to in epee eh ii) under the trust 
_is greater than $500,000; 


: (t) [certain transfers deemed not to Ney contin: 
transfer, by a Canadian corporation of particular 


propert that is ata particular time a contribution by the Cana- 
dian corporation to a trust, is deemed not to be, after the partic- 


ular time, a operon by t og Canadian ee to the 


__ from the Canadian corporation in circumstances described 
in subparagraph (g)G) or (iv), / 
_ (ii) as a result of a transfer (which transfer is referred to in 
_ this paragraph as the “sale”) at the particular time by any 
person or partnership (referred to in this paragraph as the 
“seller”) to another person or partnership oe to in this 
paragraph as the “buyer”) the trust 


(A) no longer holds any property that is S shores, of the 
capital stock ag or debt issued by the ee we 


ration, and 


(B) no ioayer olds any property that is porea: the fait 


market value of which is derived in whole or in part, 
- directly or indirectly, from shares of the capital stock of, 
or debt issued by, the Canadian corporation, 


Gi) the buyer deals at arm’s length immediately before the 
_ particular time with the Canadian corporation, the trust and 
= the seller, : 


| (iv) in has for the ee the buyer canes or becomes 
obligated to transfer property (which property is referred to 
in this paragraph as the ‘ ‘consideration’ ); to the seller, and 


. Wi it is reasonable to conclude 


Yj 


(A) having regard only to the sale and the gonsideniacs 


that the seller would be willing to make the sale if the 
seller were dealing at arm’s length with the buyer, 


(B) that the terms and conditions made or imposed in 
respect of the exchange would be acceptable tothe 


_ buyer, and © 


(C) that the vale of the por deridea is not, at or cater 
_ the particular time, determined in whole or in part, di- 
rectly or indirectly, by reference to shares of the capital 
_ stock of, or eo ee by, the Canadian corporation; 
ana - 


_(u) [transfer to personal trust before Oct. 11/02]. a 
transfer, before October 11, 2002, toa personal trust by an in- 
dividual (other than a trust) of particular property is deemed 
not to be a contribution of the particular pee by the indivi- 

a dual to the trust if 


(i) the individual identifies he trust in pe babel form filed 


with the Minister on or before the individual’s filing-due 


S. 94(2)(u)() 
_ the time of the oe as a ee or Post of oe 


_ trust, but would be at that time an exempt foreign trust if it — 


eived by the trust in _exchange for interests as a benefi- 


a @ the trust Betis te property helene: the peaticulte time 


seller if the seller were pane at arm’s ee with the 


2) 
‘= 
fe) 
= 
© 
= 
fe) 
jos 
‘— 
fe) 
O 
o=) 
(= 
® 
xo) 
2) 
® 
a 
S 
fe) 
= 


S. 94(2)(w)@ 


date for the individual’s 2003 taxation year (or a lafer: date 
that is acceptable to the Minister), and. | 


@ the Minister i is satisfied that : 
(A) the individual (and any person or ‘pannecshan not 


dealing at any time at arm’s length with the individual) — 
has never loaned or — directly’ or = ; 


restricted property to the trust, 


(B) in respect of each contribution (acieunsiiea without 
reference to this paragraph) made before October 11, 
2002 by the individual to the trust, none of the reasons” 


(determined by reference to all the circumstances in- 
cluding the terms of the trust, an intention, the laws of a 
country or the existence of an agreement, a memoran- 
dum, a letter of wishes or any other arrangement) for the 

_ contribution was to permit or facilitate, directly or indi- 
rectly, the conferral at any time of a benefit (for greater 
certainty, including an interest as a beneficiary under 
the trust) on 


(1) the individual, — 
(ID a descendant of the individual, or 


(I) any person or partnership with whom the indivi- 
dual or descendant does not, at any time, deal at 
arm’s length, and 


(C) the total of all amounts each of which is the amount 
of a contribution (determined without reference to this 
paragraph) made before October 11, 2002 by the indivi- 
dual to the trust does not exceed the greater of 


(1) 1% of the total of all amounts each of which is 
‘the amount of a contribution (determined without 
reference to this paragraph) made to the trust before 
October 11, 2002, and 


(11) $500. 


Technical Notes (Sept. 10, 2010): New subsection 94(2) sets out a number of 
rules for use in applying section 94. These rules are primarily relevant for the pur- 
poses of determining whether a transaction constitutes a “contribution” of property to 
a trust. These rules are also relevant for the purposes of subsections 94(7) to (10) and 
(15) to (17) and the reporting penalty provisions in subsections 162(10.1) and 
163(2.4) and section 233.2. 


Paragraphs 94(2)(a) to (m), with the exception of paragraph 94(2)(c), include rules 
that deem certain loans or transfers, the granting of options and the provision of ser- 
vices to be transfers of property to a person or partnership. A deemed transfer will be 
considered to be a contribution to a trust if the transfer falls within the criteria of the 
definition “contribution” in subsection 94(1) or the deemed contribution rules, In this 
regard, it should be noted that a transfer or loan, unless it is deemed to be a contribu- 
tion under a provision of section 94, will not be considered a contribution if it is an 
“arm’s length transfer” (as defined in new subsection 94(1)). In addition, paragraphs 
94(2)(c) and (r) to (u) may apply to deem certain transfers not to be contributions. 


The rules in subsection 94(2) generally apply to taxation years of trusts that end after 
2006, but in some cases relief is provided with regard to transactions or events that 
occur before June 23, 2000, October 11, 2002 or August 27, 2010. The rules in sub- 
section 94(2) will also apply to taxation years of trusts that end after 2000 and before 
2007 if the trust was created in one of those years, and if the trust elects (under the 
coming-into-force provision for new section 94) to have new section 94 apply to 
each of those years. 


Deemed Transfers 


Paragraph 94(2)(a) generally applies to indirect loans or transfers of property to a 
trust through transfers to other entities. Paragraph (a) deems a transfer of property 
(other than an “arm’s length transfer’, as defined in new subsection 94(1)) to be a 
direct transfer to a trust if the property is transferred from one person or partnership 
to another and, as a result of the transfer, the fair market value of the property of the 
trust increases or the liabilities of the trust decrease. 


Where paragraph (a) applies, paragraph 94(2)(b) deems the fair market value of pro- 
perty deemed transferred under paragraph (a) to be the total of all amounts each of 
which is the absolute value of an increase in the fair market value of the trust pro- 
perty or a decrease in the liabilities of the trust because of the transfer. In the event 
that the deemed transfer is a contribution to a trust, paragraph 94(2)(p), described in 
greater detailed below, would deem the amount of the contribution to be that fair 
market value. In addition, if the time of the deemed transfer of property under para- 
graph (a) is after August 27, 2010, and the property that the person or partnership 
actually transferred or loaned is restricted property of the person or partnership, para- 
graph 94(2)(b) deems the property deemed transferred under paragraph ae to be re- 
stricted property of the trust, 


Income Tax. Act, Part I, Division B 


2 Sake oo. a fo ees to effect an 
ent, wholly or ee of ¢ al an e other i in 


Under Pe capn ove). the fair market vine of property decnied unde: 
graph 94(2)(d)(i) to have been transferred is deemed to be equal to the amount o 
loan or indebtedness incurred by the other person or partnership to which th 
perty relates. For example, where a particular person provides a guarantee in re 
of a $1, 000 indebtedness entered into by another person, the particular per: 


property with a fair market value of $1,000. Tn the. event that the deemed transfer is 
contribution to a trust, paragraph 94(2)(p), described in ted detailed below, j 
deem the amount me the contribution to be $1,000. oe J 


fi aaek 94(2)(f) ann where any service (other than an exempt service, as de- 
fined in subsection 94(1)) is rendered after June 22, 2000 by a person or partnershi 
to, for or on behalf of another person or Partnership. In these circumstances, the 
son or partnership rendering the service is deemed to have transferred property to th 
other person or partnership. Any property given to the particular person or partner- 
ship by the: other person or partnership in exchange for the service is deemed to ha’ 
been transferred to the particular person or partnership in exchange for the pro) 
deemed by subparagraph (f)(i) to have been transferred. For more information on th 
definition “exempt service”, see the commentary on that definition. Under paragraph 
94(2)(h), the fair market value of the property deemed under subparagraph 94(2)( ( 
to have been transferred is deemed to be equal to the fair market value of the services 
rendered. In the event that the deemed transfer is a contribution to a trust, paragraph 
94(2)(p), described in greater detailed below, would deem the amount of the contri- 
bution to be that fair market value. 


For greater certainty, paragraph 94(2)(g) provides that a corporation is considered to 
transfer shares that it issues. Similar rules, also contained in paragraph 94(2)(g), ap- 
ply to interests in a trust acquired otherwise than from a beneficiary under the trust 
and interests in a partnership acquired otherwise than from a member of the partner- 
ship, as well as to debt issued to a person or partnership by another person or partner- 
ship and a right (granted after June 22, 2000 by the person or See es from _ 
the right was acquired) to acquire or to be loaned property. 


Paragraph 94(2)(i) deems a person or partnership to have become obleated fe a par- 
ticular time to transfer property to another person or partnership where the person ¢ 
partnership becomes obligated to do an act (e.g., the rendering of a service) that 
would constitute the transfer of a property to another person or partnership if the act 7, 
were to occur. | 


Paragraph: 94(2)(j) applies, for the purpose of applying at any time the definition 

“non-resident time” in subsection 94(1), if a trust acquires property of an individual 
as a consequence of the death of the individual. In these circumstances, paragraph _ 
94(2)Q) deems the individual to have transferred the property to the fut im 
ately before the individual's death. a 


Paragraph 94(2)(k) applies where a particular person or partnership ae. or transl 
property to another person or partnership at the direction of or with the acquiescence 
of a third person or partnership (the “specified person”). In these circumstances, if ‘it 
is reasonable to conclude that one of the reasons for the transfer is to avoid or mini- 
mize a liability of any person or partnership under Part I of the Act that arose, or thi 
would otherwise have arisen, because of the application of section 94, the transfer 
deemed to be a transfer made jointly by the particular person or partnership and the 

specified person. 2 


Paragraph 94(2)(k.1) applies where a particular person or Pee is Or trans 
fers property to another person or partnership, at any time after November 3% 2006 
and at the direction of or with the acquiescence of a third person or partnership (he 
“specified person’). In these circumstances, if it is reasonable to conclude that one of 
the reasons for the loan or transfer is to provide benefits in respect of services ren- _ 
dered by a person as an employee of the specified entity, the transfer is deemed to be : 
a transfer made Jointly by the particular person or partnership and the s 
person. : 


Paragraph 94(2)() applies where a corporation loans or aaaten property to a person : 
or partnership at the direction of or with the acquiescence of another | person or part- — 
nership (the “specified person’”’). In these circumstances, the transfer is deemed tob 
a transfer made jointly by the corporation and the specified person if’: 


* the transfer or loan is made at a time that is not, or would not be, if the transf 
or loan were a contribution of the specified person, a “non-resident time” ( 
defined in new subsection 94(1)) of the specified person, or if the Specified | 
son is a partnership, a non-resident time of one or more members an the dex : 
ship, and tig 
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icular person or pane ‘ship was required, under the securities law of a 
or of a p itical subdivision of the country in respect of the issuance of 
I eficial interests by the trust, to acquire the interest because of the particular 
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person or partnership’ s status at the time of the transfer as a sare or Pprome er 


(as defined in subsection 94(1)) of the trust, . ~ _ 


e at the particular time, the trust is not an exempt foreign trust, but would be at that 


time an exempt foreign trust if it had not made an election under Doeeoph Sa of . . 


the definition “exempt foreign trust”, and _ 


ae 


* the particular time is before the earliest of 


= tc first time at which the trust becomes an exempt foreign t trust, 


— the first time at which the particular. person. or partnership ceases to be a 
manager or promoter of the trust, and ~ 


— the time that is 24 months after the first time at which the total fair market — 
value of consideration received by the trust in exchange for beneficial inter- _ 
ests (other than the particular person or partnership’s interest referred to in 
subparagraph 94(2)(s)(iii)) in the trust is greater than $500,000. 


Paragraph 94(2)(t) generally expunges a contribution of shares or indebtedness of a : 
Canadian corporation from the corporation to a trust if the corporation issued (in 
circumstances described in subparagraph 94(2)(g)(i) or (iv)) the shares or the debt to 
the trust and the trust later sells the shares or indebtedness in circumstances in which 
the parties to the sale deal with each other on an arm’s length basis. 


However, the application of paragraph 94(2)(t) will not affect the application of para- 
graph 94(2)(g) in respect of the original transfer by the corporation to the trust or the 
other person or partnership: such transfers will continue to be treated as transfers 
under section 94. In addition, the application of paragraph 94(2)(t) will not expunge 
the status as a contribution to the trust of a transfer made by a person or partnership 
and involving the corporation (e.g., a person or partnership that transferred property 
to the corporation, and hence the trust, because of the application of paragraph 
94(2)(m)). 


More specifically, under paragraph 94(2)(t) a transfer, by a Canadian corporation of 
particular property (i.e., a share or debt), that is at a particular time a contribution by 
the Canadian corporation to a trust, is deemed not to be, after the particular time, a 
contribution by the Canadian corporation to the trust if 


° the trust acquired the particular property before the particular time from the Ca- 
nadian corporation in circumstances described in subparagraph 94(2)(g)() or 
(iv); 


* as a result of a transfer (i.e., a sale of, or a redemption by the Canadian corpora- 
tion of, the issued shares or debt) at the particular time by any person or partner- 
ship (referred to in the paragraph as the “seller”) to another person or partnership 
(referred to in the paragraph as the “buyer”) the trust ceases to hold all of its 
property that is shares of the capital stock of, or debt issued by, the Canadian 
corporation and the trust ceases to hold property that is property the fair market 
value of which is derived in whole or in part, directly or indirectly, from shares 
of the capital stock of, or debt issued by, the Canadian corporation; 


* the buyer deals at arm’s length immediately before the particular time with the 
Canadian corporation, the trust and the seller; 


* in exchange for the sale, the buyer transfers or becomes obligated to transfer 
property (which property is referred to in the paragraph as the “consideration’’), 
to the seller; and 


* it is reasonable to conclude 


— having regard only to the sale and the consideration that the seller would 
have been willing to make the sale if the seller dealt at arm’s length with the 
buyer, 


—— that the terms and conditions made or imposed in respect of the exchange are 
terms and conditions that would have been acceptable to the seller if the 
seller dealt at arm’s length with the buyer, and 


— that the value of the consideration is not, at or after the particular time, deter- 
mined in whole or in part, directly or indirectly, by reference to shares of the 
capital stock of, or debt issued by, the Canadian corporation. 


Paragraph 94(2)(u) applies to a transfer, before October 11, 2002, to a personal trust 
by an individual (other than a trust) of particular property. Where the conditions in 
subparagraphs 94(2)(u)(G) and (ii) are met, the transfer of the particular property is 
deemed not to be a contribution of the particular property by the individual to the 
trust. Paragraph 94(2)(u) is intended to provide relief to individuals that have trans- 
ferred a relatively smal] amount of property to a trust (e.g., the initial settlement of a 
coin on the trust) where the individual can reasonably be considered not to have been 
involved with the use of the trust as part of what is commonly referred to as an estate 
freeze (.¢., see the condition in clause 94(2)(u)(ii)(A) that the trust never have ac- 
quired from the individual restricted property). 


The conditions in subparagraphs 94(2)(u)(i) and (ii) are that 


* the individual identifies the trust in prescribed form filed with the Minister on or 
before the individual’s filing-due date for the individual’s 2003 taxation year (or 
a later date that is acceptable to the Minister), and 


Income Tax Act, Part I, Division B 


respect ‘of each contribution ‘(determined witho’ 
94(2)(u)) made before October 11, 2002 by the individual to the 
of the -Teasons (detettpined by: reference to all the circumstances includin 


an ecient: a heneeindiiai. 3 letter of ashes or any other arrangemen 
_ for the contribution was to permit or facilitate, directly or indirectly, the con 
___ ferral at any time of a benefit (for greater tee including an h interest 
: beneficiary. under the trust) on 
a) the individual, 
: dD a descendant of the individual, or LS 
iil) any person or partnership with whom the Ee or descendant 
( loes not, at any time, deal at arm’ s length, and : 


— the total of all amounts each of whice is the amount of a contribution ie 
mined without reference to paragraph 94(2)(u)) made before October 
2002 by the individual to the trust does not exceed the greater of 


co 1% of the total of all amounts each of which is the amount of acon- | 
_ tribution (determined without reference to paragraph oe ee 10 
athe trust before October 11, 2002, and < 
GD $500. a 
Related Provisions: 51(1)(c) — Exchange of convertible property is disposition 
for purposes of 94(2)(m); 87(2)(.95) — Amalgamation — continuing conpetatey 
94(9) — Determination of contribution amount — restricted property. . 


(3) Liabilities of non-resident trusts [deemed resident i 
Canada] and others — Where at a specified time in a particu- — 
lar taxation year of a trust (other than a trust that is, at that time, — 
an exempt foreign trust) the trust is non-resident (determined 
without reference to this subsection) and, at that time, there is a a 
resident contributor to the trust or a resident bey under i. 
trust, 
(a) [trust deemed resident in Canada for many pur- — 
poses] —the trust is deemed to be resident in Canada — 
throughout the particular taxation year for the a tes of 


(i) section 2, 


(ii) computing the trust’s income for the particular taxation : 
(iii) applying subsections 104(13.1) to (29) and 10702. 1), - 
respect of the trust and a beneficiary under the trust, 

(iv) applying clause §3(2)(h)(Gi.1)(B), the definition “ 
resident entity” in subsection 94.1(2), eibeuice 
107(2.002) and section 115, in respect of a beneficiary — 
under the trust, : 


(v) subsection 111(9), 


(vi) determining an obligation of the trust to file a retur 
under section 233.3 or 233.4, 


(vii) determining the rights and obligation: ee ie: trust 
under Divisions I and J, 


(viii) determining the liability of the trust for tax sive pat 
I, and under Part XIII on amounts paid or credited (in this — 
paragraph having the meaning assigned by Part XIII) to the 
trust, . 


(ix) apelying Part XIII in respect of an amount (other than 
an exempt amount) paid or credited es the trust bi any per-— 
son, and 


(x) determining whether a foreign affiliate of a taxpayer 

(other than the trust) is a controlled foreign affiliate of ee 

taxpayer, | 
‘(b) [foreign tax credit] — no deduction shall he ane ae 
subsection 20(11) by the trust in computing its income for the : 
particular taxation year, and for the purposes of applying sub- 
section 20(12) and section 126 to the trust. for ss particular 
taxation year 


_ (i) the business-income tax Gn this paragraph as defin 
- subsection 126(7)), and non-business-income tax (in thi 


yj 
Yj, 
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. posed of | 


ontributor in respect of 
sident beneficiary under 


__ (f) [trust's income calculated only on resident portion 
__ Of assets] — notwithstanding any other provision in the Act, 
_ in computing the trust’s income for the particular taxation year 


(i) no amount shall be included, in respect of property that 
_ is part of its non-resident portion, that is an income or loss 
from property, or that is a taxable capital gain or allowable 
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_ Capital loss from a disposition of property, except to the ex- 

‘tent that the amount would be included under any of 

_ paragraphs 115(1)(a) to (c) in computing its taxable income 
_ earned in Canada for the year if it were at no time in the 

year resident in Canada, and _ 


(ii) no amount is to be deducted in respect of an outlay or 
expense except to the extent that it was made or incurred by 
the trust for the purpose of gaining or producing income 

from a property that is part of the trust’s resident portion; 
aNd 2 ce 


__ (g) [withholding tax deemed paid by trust on ac- 
— count] — if a person deducts or withholds any amount (re- 
__ ferred to in this paragraph as the “withholding amount’) as re- 
_ quired by section 215 from a particular amount paid or 
credited or deemed to have been paid or credited to the trust, 
and the particular amount has been included in the trust’s in- 
_come for the particular taxation year, the withholding amount 
_ Shall be deemed to have been paid on account of the trust’s tax 
__ under this Part for the particular taxation year. 
ical Notes (Sept. 10, 2010): New subsection 94(3) applies to a non- 
ent trust (other than an “exempt foreign trust”, as defined in subsection 94(1)) 
1 a taxation year where, at a “specified time” in respect of the trust for the taxation 
year (generally, the end of the taxation year), there is a “resident contributor” to the 
trust or a “resident beneficiary” under the trust. All of these defined expressions are 
explained in detail in the commentary on new subsection 94(1). 

Where subsection 94(3) applies to a non-resident trust for a taxation year, the trust is 
deemed to be resident in Canada throughout the year for the purposes specified in 
paragraph 94(3)(a). Except to the extent otherwise provided by subsection 94(4), a 
trust is deemed to be resident in Canada for a taxation year under subsection 94(3): 


for the purposes of applying section 2, in computing the trust’s income for the 
: d computing the trust’s liability for tax under Part I — with the result that 
trust is subject to tax under that Part on its world-wide income for the year 
including, for example, its income determined as a result of deemed dispositions 
under subsections 104(4) to (5.2) or 128.1(4) and, for example, in determining 
_ whether a foreign affiliate of the trust is its controlled foreign affiliate and 
whether it has FAPI) that is not distributed to beneficiaries of the trust or attrib- 
_ uted to resident contributors of the trust; however, because of paragraph 94(3)(f), 
_ the trust will not be required to include in computing its income certain non- 

‘anadian source income from property to the extent that it forms part of its 
J pomresident portion: = Q gy Co 


for the purpose of subsection 111(9), with the result that in determining the 
__ trust’s losses for the taxation year, subsection 111(9) will not apply in computing 
__ its taxable income for the year: 


for the purpose of applying clause 53(2)(h)(i.1)(B) — with the result that the ad- 
_ justed cost base to a beneficiary of the beneficiary’s interest in a trust to which 
this clause applies is computed in the same way as for interests in trusts resident 
in Canada: : 


« for the purpose of applying the amended definition “non-resident entity” in sub- 
section 94.1(2) — with the result that a beneficiary’s interest in the trust is not 
_ treated as an interest of a beneficiary in an offshore investment fund property for 


the purpose of section 94.1; Le 


for the purposes of applying subsections 104(13.1) to (29), and 107(2.1) and 
~ (2.002) and section 115 — with the result that the tax treatment of beneficiaries 


under the trust generally accords with the tax treatment available to beneficiaries 
under trusts that are resident in Canada: 


* for the purposes of determining the obligation of the trust to file a return under 

sections 233.3 and 233.4 — with the result that the trust is required to file infor- 

mation returns under sections 233.3 (information return on foreign property 

_ holdings the total cost of which exceeds $100,000) and 233.4 (information return 
on foreign affiliates); — ; 


» for the purpose of determining the liability of the trust for tax under Part XII] — 
_with the result that the trust is exempt from Part XIII tax on amounts paid or 
credited to it (for more detail, see the commentary to subsection 94(4)); 


* for the purpose of applying Part XIII in respect of an amount (other than an 
_exempt amount) paid or credited by the trust to any person; 


for he purpose of determining after July 18, 2005 whether a foreign affiliate of a 
taxpayer (other than the trust) is a controlled foreign affiliate of the taxpayer; and 


ee 


* for the purpose of determining the rights and obligations of the trust under sec- 
_ tions 150 to 180 — with the result that various administrative provisions in the 
_ Act apply in the same way as to other trusts resident in Canada. These provisions 
include those with regard to the filing of returns, assessments, tax payments, ar- 
rears interest, refund interest, instalment interest, penalties, refunds and appeals. 
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S. 94(3) 


Under paragraph 1 of the resident article in Canada’s income tax treaties, a referencs De 


der 


> 


the law of that State, is liable to taxation in that State by reason of the perso 
domicile, residence, place of management or any other criterion of a similar natu 
A person, in this context, would generally include a trust because of the usual defini 
tion “person” in Canada’s income tax treaties. Because a trust to which subsectio 
94(3) applies is resident in Canada, and is liable to tax in Canada because of bein; 
resident in Canada, it will be considered a resident of Canada under paragraph | 


in such a treaty to a “resident of a Contracting State” means any person who 


the resident article in Canada’s income tax treaties, whether it is also considered i 
be resident, under the applicable treaty, in another country or not. An amendment to — 


the Income Tax Conventions Interpretation Act, described elsewhere in this commen: 
tary, ensures that this result applies consistently across Canada’s tax treaties. 


Where subsection 94(3) applies to deem a trust to be resident in Canada for a particu- 


lar taxation year of the trust, new paragraph 94(3)(b) provides a number of rules for ; 
determining the recognition by Canada of foreign taxes paid by the trust. In particu- — 


lar, new paragraph 94(3)(b) provides in respect of the trust for the particular taxation 
year that: ‘ y, a oe 


* no deduction under subsection 20(11) is permitted; however, a deduction contin- 


ues to be available to the trust under subsection 20(12) in respect of non-business 
income tax paid by the trust in respect of an item of income included in comput- 
ing the trust’s income for the year; : ; : : 


* taxes paid in respect of an item excluded from the trust’s income because of — 


subparagraph 94(3)(f)G) — that is, certain amounts excluded in respect of the 
trust's non-resident portion — are not included in computing the trust’s busi- 


hess-income tax (BIT) and non-business-income tax (NBIT) for purposes of sub-- 


section 20(12) and section 126; 


* for purposes of subsection 20(12) and section 126, the NBIT of the trust for the 


particular taxation year is determined without reference to paragraph (b) of the 
definition “non-business-income tax”, with the result that its resulting NBIT is 
fully creditable against the trust’s Canadian tax otherwise payable for the partic- 
ular taxation year, or alternatively, fully deductible under subsection 20(12) in 
computing the trust’s income from a source on which the tax was paid; and 


* for purposes of subsection 20( 12) and section 126, the trust’s income, and for- 
eign taxes paid by it, for the particular taxation year are “pooled” to the country, 
if any, other than Canada in which the trust is resident for the particular taxation 
year, 


Paragraph 94(3)(c) provides that a non-resident trust that becomes subject to subsec- 
tion 94(3) for a particular taxation year, after not being subject to either new subsec- 
tion 94(3) or existing paragraph 94(1)(c) for the preceding year, is deemed, immedi- 
ately before the end of the preceding taxation year, to have disposed of each property 
(other than property described in any of subparagraphs 128.1(1)(b)(i) to (iv)) held by 
the trust at that time for proceeds of disposition equal to its fair market value at that 
time. The trust is also deemed to have acquired, at the beginning of the particular 
taxation year, each of those properties so disposed of at a cost equal to its proceeds of 
disposition. 


Note, in this regard, that, because of paragraph 94(4)(d), subsection 128.1¢1) will not 
apply in the preceding taxation year only because of the application of paragraph 
94(3)(a). 


Paragraph 94(3)(c) is intended to ensure — in a manner similar to that for taxpayers 
that migrate to Canada — that certain gains or losses that accrued on certain property 
of the trust while the trust was non-resident are not subject to taxation in Canada. 


Paragraph 94(3)(c) also complements the rule in subsection 94(6), which applies 
where a non-resident trust ceases to be an “exempt foreign trust” (as defined in sub- 
section 94(1)). In this case, subsection 94(6) establishes the beginning of a new 
“stub” taxation year. If subsection 94(3) applies for that “stub” year, paragraph 
94(3)(c) would be applicable with regard to the properties held by the trust at the 
beginning of that “stub” year. 


For a summary of the tax consequences resulting from a change in the trust’s status 
for tax purposes, see the commentary under subsection 128.1(1.1). 


Example 1 


A trust is created in 2011. The trust is not at any time an exempt foreign trust. At 
the end of its 2011 taxation year, the trust is non-resident and there are no resi- 
dent contributors to the trust and no resident beneficiaries under the trust. 


On February 1, 2012, John makes a contribution to the trust. At the end of the 
trust’s 2012 taxation year, John is a resident contributor to the trust, and the 
trust is non-resident. : 


On July 1, 2013 the sole trustee of the trust moves to Canada, becomes resident 
in Canada at that time and remains resident in Canada throughout the remain- 
der of the year. Immediately before the trustee became resident in Canada, the 
trustee was non-resident and John remained a resident contributor to the trust. 


On July 1, 2014, John ceases to be resident in Canada. There are no other resi- 
dent contributors to the trust and there are no resident beneficiaries under the 
trust (taking into account the fact that John is a connected contributor), : 


Results 


Trust’s 2011 Taxation Year 
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g its income for its 2011 taxation ye 
2 Taxation Year : 


bsection 94(3) does not apply to deem the trust to be resident in Can 


. Because the trustee of the trust becomes resident in Canada on July 1, 20. 
wragraph 128,1(1)(a) will apply to deem the trust to have a taxation year-end 
umediately before the change of residency. At the end of this first 2013 taxation 
year of the trust, paragraph 94(3)(a) applies to deem the trust to be resident 
Canada, throughout that first 2013 taxation year, for a number of purposes, 
__ cluding the computing of its income. However, paragraph 94(3)(c) will not apply 
___ because the trust was resident in Canada (i.e. because of the application of 
_ agraph 94(3)(a) to the trust’s 2012 taxation year) throughout the year pr 
the 2013 taxation year. Re 
4. Paragraph 128.1(1)(a) also applies to deem the trust to have a new taxati 
year at the time the trustee becomes resident in Canada on July 1, 2013. Becau 
the trust is resident in Canada at the end of this second 2013 taxation year, 
paragraph 94(3)(a) does not apply to deem the trust to be resident in Canada in 
computing its income for that year. / a of. 
5. As the trust is resident in Canada for the first 2013 taxation year (i.e., the 
_ 2013 taxation year discussed in #3 above), subsection 128.1(1.1) suspends the 
application of the deemed disposition and re-acquisition rules in paragraphs 
128.1(1)(b) and (c) that would otherwise apply in respect of the end Of that first 
2013 taxation year because of the trust becoming resident in Canada on July 1, 
2013. This ensures that the trust does not realize at the end of that first 2013 
taxation year any accrued gains or losses of the trust solely because the basis of 
the trust’s residency in Canada changes. 


6. Note that where subsection 128.1(1.1) applies to a trust, it suspends only the — 
application of paragraph 128.1(1)(b) (as a result of paragraph 128.1(1)(c) also 
has no application) to the trust. If the trust becomes resident in Canada, it would 
continue to be subject to paragraph 128.1(1)(a). Also note that paragraph — 
94(4)(d) ensures that the application of paragraph 94(3)(a) to the trust will not — 
affect the determination of whether the trust becomes resident in Canada for the 
purposes of subsection 128.1(1). ; 


7. The trust is deemed to cease to be resident in Canada on July 1, 2014 (the 
earliest time at which there is neither a resident contributor nor a resident bene- — 
ficiary) by reason of subsection 94(5), As a result, and notwithstanding para- — 
graph 94(4)(e), subsection 128.1(4) will apply to deem the trust to have @ taxa- 
tion year-end immediately before the time it is deemed to cease being resident in 
Canada. In addition, the deemed disposition and re-acquisition rules in para- _ 
graph 128.1(4)(b) and (c) will apply. SS Z 

Paragraph 94(3)(d) imposes liabilities for a taxation year on persons who are “resi- 

dent contributors” or “resident beneficiaries”. Where subsection 94(3) applies to a 

trust for a taxation year, each of these persons, other than “electing contributors” for — 

the particular taxation year, is jointly and severally, or solidarily, liable with the trust — 
in respect of the trust’s obligations under sections 150 to 180. Typically, the most 
significant obligation in this context is the obligation to pay tax instalments pursuant — 
to section 156. However, the extent of the liability imposed by paragraph 94(3)(d) is 
limited by new subsection 94(7). For more information, see the commentary on sub- 
sections 94(7) to (9). However, nothing in this paragraph or paragraph 94(3)(e), as 
described below, limits the liabilities of the trust or of another resident contributor or 
resident beneficiary under the Act. wy 


The expression “solidarily liable” is added to ensure that the Act appropriate ‘re- 
flects both the civil law of the province of Quebec and the law of other pr 


Paragraph 94(3)(e) imposes liabilities for a taxation year on each person that is a 
beneficiary under the trust and was a person from whom an amount would be recov. 

erable at the end of 2006 under subsection 94(2) (as it read in its application to taxa-- 
tion years that end before 2007) in respect of the trust if the person had received 
before 2007 amounts described under paragraphs 94(2)(a) or (b) in respect of the 

trust (as those paragraphs read in their application to taxation years that end before 
2007). Where subsection 94(3) applies to the trust for a taxation year, each of these 
persons is, to the extent of the person’s recovery limit for the year, jointly and sever 
ally, or solidarily, liable with the trust in respect of the trust’s obligations under : 
tions 150 to 180. Note that where a trust created after 2000 and before 2007 has — 
elected under the coming-into-force of new section 94 to have new section 94 apply _ 
to it for all of its taxation years that end before 2007, paragraph 94(3)(e) does not 
apply to it (i.¢., because “old” section 94 would never have applied to it). 
Note that subsection 94(3) generally does not result in the creation of any obligations — 
for a trust that is subject to subsection 94(3) to withhold tax under Part XIII or to pay 


Y 
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any tax under Part XII.2 in respect of distributions of income earned by the trust from 
Canadian sources to non-resident beneficiaries. Instead, the rules in new su section 
104(7.01) are designed so that there will be a reasonable level of Part I tax in respect - 
of Canadian-source income received by the trust in the event the trust also distributes 
that income to non-resident beneficiaries in their capacity as benefi aries. For more 
information, see the commentary on subsection 104(7.01). yy 


UE ' Subsection 94(1), or paid or credited before 2004. 
litional rules that apply i in comp ting the i income a a 


cu that i is deemed to be resident i in Canada under Wea 94(3)(a). First, such a Q 


Paragraph 94(3)(2) applies when a person withholds and remits. Pat xml tax | in re- 
spect of an amount paid or credited to a trust that is deemed resident in Canada under 
subsection 943). these circumstances, the amount remitted is deemed to have 
been paid on account of the trust’s Part I tax for the year to the extent that the amount 
1] trust has deen included i in its income under that Part for the 


94(4) — — Excluded p Pp ovision ie 43) 94(5) - — - Trust deemed ie cease being res- 
ident i in Canada: 94(7) — L 
very limit” for SNe 941 D-(1: ) — Where property eRe by table a 


Tust to avoid tax; -104(7.01)- ‘Limit to trust’s deduction under 104(6), 


152(4)( (vii) oe 


Three-year extension to reassessment deadlin ; 16022. 1)- — Assess- 
ment of amount payable because of 94(3)(d) or (€); 160(3) — Discharge of liability 


under 94(3)(d) or (e); 216(4.1) — Where trust. receives. rental i income from property 
in Canada; 233.2(4) — Annual information return by. ‘contributor; 233.3) — An 
nual information return by person owning interest in trust; Ree. 202(6.1) — Trust 
deemed resident for non-resident withholding tax filing obligations; Income Tax 
Conventions os iain cg ‘Act 4,3 — Deemed residence under 94(3) overrides 
treaties. ‘ . . . : 
Technical News: 38 aa US teat s competent au i 


“trust” i ee jie oe . 


(b) paragraph (14)(a), igebsccrions 7 sey aid aay the oe 
tion eae Ua in pete ie D, poe 


that would : arise ee section 215; 


determining whether, i in aspiyine. Gapeenien. 128. 8.1 1), ihe 
_ trust becomes resident in Canada at a particular time; 


a S determining whether, in apelin subsection 128. 14), the 


~ tion 248(1);, 


- (g) determining whether econ 1075) cpa toa distri- 
_ bution on or after July 18, 2005, of property to the trust; and 


(h) ‘determining whether subsection 75(2) applies to deem an 


amount to be an income, loss, ele a ae or ee as 
capital loss of the trust. . 
Technical Notes. (Sept. 10, 2010): New ee 94(4) oe that the rules 
in paragraph 94(3)(a) oe none trusts as teside i Aha do not — 
for the purposes of: 


“© the definitions “arm’s length transfer” and “exempt foreiga a in subsection 


94(1) — thus ensuring that there is no circularity in applying those definitions - 
due to fact that those definitions ae a — oe a trust be non- — 


resident; 


“eee in the event that the trust pays or credits an amount to a non-resident and 


nt, except to the extent that the amount is as in ‘paragraph | (b) of as | 


bility ofa person (other than the tas 


S. 94(5) 


e- 


subsections 70(6) and 73(1) and paragraph 107.4(1)(c) (other than, for transfers 

_ to trusts that occurred before February 28, 2004, subparagraph 107.4(1)(c)(i)), 

and paragraph (f) of the definition “disposition” in subsection 248(1) — thus en- 
suring that rules allowing in some cases for a rollover of property on transfers to 

a Canadian resident trust generally do not apply to transfers to a trust otherwise 

leemed to. be resident i in Canada by Seka aS), 


determining whether subsection 107(5) applies to a distribution on or rafter July 
8, 2005 of poy to a trust, 


determining whether an ainount can be atcibined, ude: cick 752), to the 


ZUM, 
Ye po — 77 


© 


Uy 


bd 


determining whether the exception, onder pac graph 94(14y(a), to propeity that is 
restricted property is available i in respect of property: held by a non- -resident trust; 


eo 


paragraph (a) of. the definition “mutual fund trust” in subsection 132(6) — mak- 
ing it clear that a trust deemed to be resident in Canada by subsection 94(3) will 
fot be treated a a mutual fund trust for any purpose; 


° 


determining, foe taxation years that begin after July 18, 2005, whether a partner- 
ship i is a “Canadian partnership’ (as defined in subsection 102(1)); and 


eS 


decrains whether, in applying subsection 128.1( LD, the trust becomes resident 
in Canada at a particular time and determining whether, in applying subsection 
_ 128.14), the trust ceases to be resident in Canada at a particular time — thus 
_ ensuring that the deeming of a trust to be resident under paragraph 94(3)(a) does 
_ not apply to affect a determination of whether a trust has changed residence at 
any time (¢.g., upon a change of trustees or are a change of residence of 
trustees). 7 


Note that paragraphs oacayid) and oe are venerally sktspended, for a brief dansitional 
period, in their application to a trust that is subject without interruption to “old” and 


“new” sections 94. That transitional period starts immediately before the end of the 


trust’s last taxation year that ends before 2007 and for which it was deemed resident 
by “old” section 94 and ends immediately after the beginning of the trust’s first taxa- 
tion year that ends after 2006 (i.e., its first taxation year in respect of which “new” 
section 94 applies). This is intended to ensure that section 128.1 does not apply to a 
trust solely because of the transition between the old and new NRT regimes. The 
suspension of paragraphs 94(4)(d) and (e) does not apply, however, where in the 
transitional period a change in the trustees of the trust occurred (e.g., the number of 
trustees changed, the residency of any of the trustees changed, or any of the trustees 
was replaced). For a summary of the tax consequences resulting from a change in the 
trust’s status for tax purposes, see the commentary under subsection 128.1(1.1). 
Furthermore, except as otherwise permitted under subsection 216(4.1), paragraphs 
94(3)(a) and 94(4)(c) do not relieve a payer of Canadian-source income from the 
obligation to withhold amounts under section 215 in connection with amounts paid to 
a trust deemed to be resident in Canada by subsection 94(3). This is so even though 
such a trust is not itself liable for Part XHI tax on amounts paid or credited to it, 
because of the application of subparagraph 94(3)(a)(viii). However, any Part XIII 
taxes withheld in respect of amounts that are paid or credited to the trust and in- 
cluded i in its income will, under paragraph 94(3)(g), be treated as having been paid 
on account of the trust’s liability for tax under Part I of the Act. : 


(5) Deemed cessation of residence — A trust is decnicd to 
cease to be resident in Canada at the earliest time at which there is 

neither a resident contributor to the trust nor a resident beneficiary 
under the trust in a period that would, if this Act were read with- 
out reference to subsection 128.1(4), be a taxation year of the trust 


(a) that immediately follows a taxation year of the trust 
throughout which it was resident in Canada; 


(b) at the beginning of which there was a resident contributor 
‘to the trust or a resident beneficiary under the trust; and 


(c) at the end of which the trust is non-resident. 


Technical Notes (Sept. 10, 2010): New subsection 94(5) deems a trust to have 
ceased to be resident in Canada at the earliest time in a specified period at which 
there is neither a “resident contributor” to the trust nor a “resident beneficiary” under 
the trust. For this purpose, the specified period is the period that would (if the Act 
were read without reference to subsection 128.1(4)) be a taxation year of the trust 


« that immediately follows a taxation year of ae trust throughout which it was 
resident i in Canada, 


© at the beginning of which there was either a resident contributor to the trust or a 
resident beneficiary under the trust, and 


© at the end of which the trust is non-resident. 
For more information on the expressions “resident contributor” and “resident benefi- 
ciary”, as defined in new subsection 94(1), see the commentary on those provisions. 
Where subsection 94(5) applies, ‘the cessation of residence in Canada of a trust re- 
sults in the application of subsection 128.1(4). Under that subsection, a taxation year 


of the trust is deemed to have ended immediately before the carliest time in the speci- 
fied period described above. At that deemed taxation year-end, the criteria in subsec- 
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tion 94(3) are satisfied. Accordingly, the trust will be subject to tax under Part Ion its _ 


world-wide income for that year because it is considered under subsection 94(3) to 


be resident in Canada throughout that year. Under new paragraph 94(3)(d), each “res- 


ident beneficiary” or “resident contributor” at the time of that deemed taxation year — 


end, other than “electing contributors” for the particular taxation year, can be jointly — 


and severally, or solidarily, liable with the trust for the trust’s income tax liabilities 


under the Act for that year. For more detail on the expression “solidarily”, please _ ‘ 


refer to the introductory commentary above on new section 94, __ 


for tax purposes, see the commentary under subsection 810.1). 


For a summary of the tax consequences resulting from a change in the trust’s status _ 


Related Provisions: 94(3)(a) [proposed] — Trust deemed resident in Canada. 


(6) Becoming or ceasing to be an exempt foreign trust ae 


If at any time a trust becomes or ceases to be an exempt foreign 
trust (otherwise than because of becoming resident in Canada), 


(a) its taxation year that would otherwise include that time is 
deemed to have ended immediately before that time and a new 
taxation year of the trust is deemed to begin at that time; and 


(b) for the purpose of determining the trust’s fiscal period after 
that time, the trust is deemed not to have established a fiscal 
period before that time. 


Technical Notes (Sept. 10, 201 0): New subsection 94(6) generally provides that, 
if a trust becomes or ceases to be an “exempt foreign trust” (as defined in new sub- 
section 94(1)) at any time, the trust’s taxation year is deemed to have ended immedi- 
ately before that time, a new “stub” taxation year is deemed to have begun at that 
time, and the trust is deemed not to have established a fiscal period before that time. 
However, subsection 94(6) does not apply where a trust ceases to be an exempt for- 
eign trust because it becomes resident in Canada, 


For example, where subsection 94(6) applies because a trust ceases to be an exempt 
foreign trust, subsection 94(3) may apply to deem the trust to be resident in Canada 
for the new “stub” taxation year of the trust if the criteria set out in that subsection 
are satisfied at a “specified time” in respect of the trust for the taxation year (gener- 
ally, the end of the taxation year). Where this is the case, the trust would be subject to 
tax under Part I on its world-wide income for that new “stub” year, subject to any 
amount that is attributed to a resident contributor, because it would be considered 
under subsection 94(3) to be resident in Canada for that year. 


(7) Limit to amount recoverable — The maximum amount 
recoverable under the provisions referred to in paragraph (3)(d) at 
any particular time from a person in respect of a trust (other than a 
person that is deemed, under subsection ( 12) or (13), to be a con- 
tributor or a resident contributor to the trust) and a particular taxa- 
tion year of the trust is the person’s recovery limit at the particular 
time in respect of the trust and the particular year if 


(a) either 


(1) the person is liable under a provision referred to in para- 
graph (3)(d) in respect of the trust and the particular year 
solely because the person was a resident beneficiary under 
the trust at a specified time in respect of the trust in the 
particular year, or 


(ii) at a specified time in respect of the trust in the particu- 
lar year, the total of all amounts each of which is the 
amount, at the time it was made, of a contribution to the 
trust made before the specified time by the person or by 
another person or partnership not dealing at arm’s length 
with the person, is not more than the greater of 


(A) $10,000, and 


(B) 10% of the total of all amounts each of which was 
the amount, at the time it was made, of a contribution 
made to the trust before the specified time; 


(b) except where the total determined in subparagraph (a)(ii) in 
respect of the person and all persons or partnerships not deal- 
ing at arm’s length with the person is $10,000 or less, the per- 
son has filed on a timely basis under section 233.2 all informa- 
tion returns required to be filed by the person before the 
particular time in respect of the trust (or on any later day that is 
acceptable to the Minister); and 


Income Tax Act, Part I, Division B 


Peyitis reasonable to conclude that for each transaction that 
ccurred before the end of the p: rticular year at the dir 
of, or with the acquiescence of, the person — oe 
(i) none of the purposes of the transactio as to enable 
person to avoid or minimize any liability under a pr 
__feferred to in paragraph (3)(d) in respect of the trus 
- (ii) the transaction was not part of a series of tr 
any of the purposes of which was to enable the persc 
avoid or minimize any liability under a provision 
__ to in paragraph (3)(d) in respect of the trust. 
Technical Notes (Sept. 10, 2010): New subsection 94(7) allows for a imitati 
of the amount that may be recovered from a person that would otherwise be jointly 
and severally, or solidarily, liable for the entire amount of a trust’s tax obligation; 
under the Act. Subsection 94(7) applies to a person (other than one deemed, by sub: 
section 94(12) or (13), to be a contributor or a resident contributor to the trust) i 
respect of a particular taxation year of the trust where three conditions are satisfi 
The first condition is satisfied in respect of a particular taxation year of the trust i 
* under subparagraph 94(7)(a)(i), the person is jointly and severally, or solidaril 
liable with the trust only because the person was a “resident beneficiary” (a 
defined in new subsection 94(1)) under the trust at a specified time in respect of 
the trust for the particular year, or 2 ee 


* under subparagraph 94(7)(a)(ii), at a specified time in respect of the trust for the 
particular year, the total amount (determined with reference to paragraphs — 
94(2)(b), (e), (h), (p) and (q) and subsection 94(9)) of contributions made tote | 
trust by the person (or by another person or partnership not dealing at arm’s _ 
length with the person) is not more than the greater of $10,000 and 10% of the 
total amount of all contributions made to the trust before that time. 8 


The second condition, under paragraph 94(7)(b), requires that the person have filed 
on a timely basis all information returns required to be filed by the person in respect - 
of the trust under section 233.2 (or on any later day that is acceptable to the Minister 
of National Revenue). However, the second condition need not be satisfied if the first 
condition is satisfied because the total determined under subparagraph 94(7)(a)qi) (in - 
respect of the person and all persons or partnerships not dealing at arm’s length with 

it) is $10,000 or less. ; 


The third condition, under paragraph 94(7)(c), is satisfied in respect of a person anda 
particular taxation year of the trust where it is reasonable to conclude that each trans- _ 
action or event that occurred before the end of the particular year at the direction of, — 
or with the acquiescence of, the person satisfied the following conditions: : 


* none of the purposes of the transaction or event was to enable the person to 
avoid or minimize any liability under a provision referred to in paragraph _ 
94(3)(d) in respect of the trust, and ee 

* the transaction or event was not part of a series of transactions or events any of 
the purposes of which was to enable the person to avoid or minimize any liability — 
under a provision referred to in paragraph 94(3)(d) in respect of the trust. 

There are a number of transactions or events, or series of transactions or events, that 
may result in a failure to satisfy the third condition (e.g., an artificial dilution of a 
person’s relative contribution to the trust (i.e., below the 10% level); or corporate — 
distributions that have the effect of avoiding or minimizing the impact of the three- 
year rule described in subsection 94(9)). : : ; : 
Reference should be made in this context to the definition “contribution” in subsec- 
tion 94(1), as well as to related rules in subsection 94(2). — 
Where subsection 94(7) applies to a person in respect of a taxation year of a trust, the 
amount recoverable at any time from the person in respect of the year is limited to — 


to 86, 


the person’s “recovery limit”, determined under subsection 94(8), in respect of the : 
trust and the year. oo 
Related Provisions: 94(8) — Recovery limit; 94(9) — Determination of contribu- 
tion amount. a 


(8) Recovery limit — The recovery limit referred to in ‘para-— 
graph (3)(€) and subsection (7) at a particular time of a particular — 
person in respect of a trust and a particular taxation year of the | 
trust is the amount, if any, by which the greater of 


(a) the total of all amounts each of which is — 
(i) an amount received or receivable after 2000 and before 
the particular time yo 

(A) by the particular person on the disposition of al or | 
part of the person’s interest as a beneficiary under the © 
trust, or : le 
(B) by a person or partnership (that was, when the — 
amount became receivable, a specified party in respect — 
of the particular person) on the disposition of all or part 

of the specified party’s interest as a beneficiary under 
the trust, : : Ae 
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(ii) an amount (other than an amount described in subpara- _ 
graph (i)) made payable by a trust after 2000 and bef 
the particular time 10 


A) the particular person because of ae interest an the 
. particular person as a beneficiary under the trust, or 


__(B) a person or partnership (that. was, when the amount 
___ became payable, a specified party in respect of the par- 
ticular person) because of the interest of the specified 
party as a beneficiary under the trust, _ - 


iii) an amount received after August 27, 2010 by the par- 
ticular person, or a person or partnership (that was, when 
_ the amount was received, a specified party in respect of the 
particular person), as a loan from the trus nee aballs He 
the amount has not been repaid, 


i /) an amount (other than an Boe Moccia: in any of 
subparagraphs (i) to (iii)) that is the fair market value of a 
benefit received or enjoyed, after 2000 and le the 
ti ular time, from or under the trust a 
(A) the particular person, or _ | 
Ba person or partnership that was, hes the benefit 
__was received or enor a specified pan in oe of 
the particular person, or 


(vy) the maximum amount ne would be eee from 

the particular person at the end of the trust’s 2006 taxation 
year under subsection oe (as it read in its application to 

taxation years that end before 2007) if the trust had tax pay- 

ble under this Part at the end of the trust’s 2006 taxation © 

year and that tax payable exceeded the total of the amounts 

described in respect of the particular person ‘under 
aragraphs (ya) and (b) (as they read in their application 

to taxation years that end before 2007), except to the extent 

— that the amount so recoverable. is in Tespect of an amount 
that is included in the particular peer Ss ecoveny | limit be- 

cause of. subparagraph (i) or Gi), and 


made, of a contribution to the trust ele. ig oles time 
yy the pacieilat person, | - : 


particular person in connection with a liability of the particular 
__ person (in respect of the trust and the particular year or a pre- 
ceding taxation year of the trust) that arose because of the ap- 


. plication of subsection (3) (or the applicatior of this section as _ 


a ed in ‘its apelicnicn 0 taxation A se ah end before 


. paragraph has applied i Tespect of any other pe on) recov- 


ered before the particular time from a specified party in respect _ 


2 of the particular person in connection with a liability of the 
_ particular person (in respect of the trust and. the particular year — 


or a preceding taxation year of the trust) that arose because of _ 


the application of subsection (3) (or the application of this sec- 
tion as it read in its application to taxé 
before 2007), or 7 


(ec) the amount, if any, by which the particular person’: Ss: tax 
payable under this Part for any taxation year in which an- 
amount described in any of subparagraphs (a)(i) to (iv) was 
paid, became payable, was received, became receivable or was 
enjoyed by the particular person - ‘exceeds the amount that — 
would have been the particular person’s tax payable under this 


Part for that taxation year if no such amount were paid, be- _ 


came payable, were received, became teceivable or were en- 
joyed by the particular person in that taxation year. 7 
Technical Notes (Sept. 10, 2010): Under subsection 94(8), the amount of the — 


recovery limit i applies to a ae a at any oo time is calculated as 
follows: 


* ADD amounts received or receivable after 2000 ead oe she pan time by 
the particular person on the disposition of all or part of the particular person’s 


(b) the to total of all amounts each of which is the amount, when / 


oo (A) an amount (other a: an amount in respect of which hig: 


ion ee that end 
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interest as a beneficiary under the trust, or by another person or partnership that 
was, at the time the amount became receivable, a specified party (as defined in 


__ subsection 94(1)) in respect of the particular person on the disposition of all or — 


_ of th the specified party’ $ interest as a beneficiary under the trust; 


ADD an amount (other than an ‘amount described | in the paragraph above) made 
“payable by the trust after 2000 and before ‘the particular time to the particular 
" person because of the interest of the particular person as a beneficiary under the 
rust, or to another person or partnership (that was, at the time the amount be- 
_ came payable, a specified party in respect of the particular person) because of the 
_ interest of the apeoicd party as a Denenoey under the trust; 


2 ADD the amount of. any Joan ved after August 2), 2010 by the particular 
- person, or by another person or partnership (that was, when the amount was re- 
ceived, a specified party in respect of the es ee to the extent that the 


amount has not been toa, 
/ 


: “ADD the fair market value of benefits er or enjoyed (other ea amount 
_. described in the paragraphs above), after 2000 and before the particular time, 
under the trust by the particular person (or by a person or partnership that was, at 
_ the time the benefit was received or enjoyed, a specified party in ge of the 
] particular person); ] J 


Vey 


ADD the maximum denoune that would be recoverable from the particular person 
at the end of the trust’s 2006 taxation year under “old” subsection 94(2) (i.e., as 
__ it read in its application to taxation years that end before 2007) if the trust had 
had tax payable under Part I of the Act at the end of that taxation year in excess _ 
of the total of the amounts described in respect of the particular person under 
“old” paragraphs 94(2)(a) and (b) (i.e., as they read in their application to taxa- 
tion years that end before 2007), except to the extent that the amount so recover- 
able isin respect of an amount that is included in the particular person’s recovery 
limit because of subparagraph 94(8)(a)(i) or (ii) (note that where a trust created 
after 2000 and before 2007 has elected under the coming- -into-force of new sec- 
tion 9: to have new section 94 apply to it for all of its taxation years that end 
before 2007, the amount described by this paragraph would not apply in respect 
of it De cause ay en 94 would never have applied to it); 


ADD, to she exietit that it cnomeas the iol of the first five amounts, abs ml 
amount (determined with reference to paragraphs 94(2)(b), (€), (h), (p) and (q) 
and subsection 94(9)) a entation: made to the trust by the particular person; 


SUBTRACT previous recoveries by the CRA under subsection 94(3) or under 
_, “old” section 24 . &., aS it read i in its appa ton to taxation ee cee end before 
2007); LO 


. SUBTRACT previous recoveries by the CRA ‘under subsection 94(3) or under 
yy “old” section 94 (i.e., as it read in its application to taxation years that end before 

2007) from a specified party in respect of the particular person in respect c the 
trust: and the year or a preceding taxation year of the trust, and 


e 


SUBTRACT the amount, if any, by which the particular person’ § tax payable 
__ under Part | of the Act for any | taxation year in which an amount described in any 
of subparagraphs 94(8)(a)G) to (iv) was paid, became payable, was received, be- 
came receivable or was enjoyed by the Particular person exceeds the amount that 
_ would have been the particular person’ s tax payable under Part I of the Act for 
that taxation year if no such amount were paid, became payable, were received, 
__ became receivable or were enjoyed by the particular person in that taxation year. 
For more information on subsections 94(11). to (13), or the expression “specified 
arty” as defined i in subsection 94(1), see the commentary on those provisions. 


foe Provisions: 949) — Determination of contribution amount; 104(24) — 
Whether amount payable to beneficiary. — 


(9) Determination of contributor amount _ reciricied 
property — If a person or partnership contributes at any time re- 
stricted property to a trust, the amount of the contribution at that 
time is SS 7% the priors of this section, to be the greater 
of 


(a) the ous Saad witout ne to ‘this suber: 
tion, of the contribution at that time, and 


(b) the amount that is the greatest fair market value of the re- 
_ stricted property, or property substituted 10% it, in the Pee 
that ] 


(i) begins immediately ae that time, aid 


(ii) ends at the end of the third calendar year that ends after 
that time. 


Technical Notes (Sept. 4 0, 2010): Subsection 94(9) affects the calculation of the 
amount of a “contribution” (as defined in new subsection 94(1)) to a trust of “re- 
stricted property” (as defined i in new subsection 94(1)). This special rule will be rele- 
vant in determining whether the “recovery limit” limitation applies to a contributor to 
the trust, and in determining the amount of that recovery limit. The rule is also rele- 
vant to determining certain amounts in respect of trust contributions under sections 
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162 and 164, as well as amounts in respect of an clecing ot contributor io pupae of 
the attribution regime in subsections 94(16) and (17). - yp : 


The amount of a contribution to a trust because of a thanates to trust ‘of restricted 
property is deemed by subsection 94(9) to be the greater if 


° the amount, otherwise el eaes at that time of the contribution; and 


* the amount that is the greatest fair market value oF the restricted property (or of 
substituted property, determined by reference to subsection 248(5))) in the ‘pe- : 
riod that begins lamgaiately after that time. and ends at the end of the third call 
endar year after that time. - : 


For more information on the expression Mestad property” as defined j in new y ube - 
section 94(1), see the commentary on that definition. | é < 


Subsection 94(9) allows for a reasonable opportunity for recovery of tax by the CRA - 
in the context of a transaction or series of transactions involving the transfer of re- _ 
stricted property. Consider, for example, an estate freeze under which common 
shares in the capital stock of a corporation are transferred directly or indirectly to a 
non-resident trust. Because of the difficulties associated with valuing the common _ 
shares at the time of the transfer, it is a to ee for a valuation as de- 
scribed above. by ‘ 


In conjunction with new subsection 94(9), new eer 152(4)(b)(vii) is added 
to ensure, among other things, that a reassessment of a taxpayer arising out of the 
application of subsection 94(9) can be undertaken by the CRA within 3 years after 
the normal reassessment period of the taxpayer in respect of the taxpayer’s relevant 
taxation year. 


Related Provisions: 
period. 


(10) Where contributor becomes resident in Canada | 
within 60 months after making a contribution — In apply- 
ing this section at each specified time, in respect of a taxation year 
of a trust, that is before the particular time at which a contributor 
to the trust becomes resident in Canada within 60 months after 
making a contribution to the trust, the contribution is deemed to 
have been made at a time other than a non-resident time of the 
contributor if 


(a) in applying the definition “non-resident time” in subsection 
(1) at each of those specified times, the contribution was made 
at a non-resident time of the contributor; and 


(b) in applying the definition “non-resident time” in subsection 
(1) immediately after the particular time, the contribution is 
made at a time other than a non-resident time of the 
contributor, 


Technical Notes (Sept. 10, 2010): New subsection 94(10) applies to determine 
whether there is a “connected contributor” (as defined in new subsection 94(1)) to a 
trust for the purposes of section 94, including in applying the definition “resident 
beneficiary” (as defined in new subsection 94(1)). Under new paragraph 94(3)(d), a 
resident beneficiary can, to an extent, be liable for the trust’s income tax under Part I 
of the Act. For more information, see the commentary on those definitions and sub- 
sections 94(3) and (7) to (9). 


A “contribution” (as defined in new subsection 94(1)) to a trust by a contributor is 
considered to have been made at a time other than a “non-resident time” (as defined 
in subsection 94(1)) if the contributor becomes resident in Canada at any time within 
the period (referred to in this commentary as the ““60-month post period’) 60 months 
after the time of the contribution. However, to facilitate the administration of the 
definition “non-resident time”, paragraph (b) of the definition “connected contribu- 
tor” and subsection 94(3), the definition “non-resident time” is drafted so that such a 
contributor and the trust may, subject to subsection 94(10), treat the time of the con- 
tribution as a non-resident time for the purposes of applying the definition “con- 
nected contributor” and subsection 94(3) at a “specified time” (as defined in new 
subsection 94(1)) in respect of the trust for any particular trust taxation year if at the 
specified time the contributor still has not become resident in Canada within the 60- 
month post period. 


152(4)(b)(vi) — Three-year extension to reassessment 


Subsection 94(10) deems (for the purpose of applying section 94 at each specified 
time, in respect of a trust for a taxation year of the trust, that is before the particular 
time at which the contributor becomes resident in Canada within the 60-month post 
period) the contribution to have been made at a time other than a non-resident time of 
the contributor if: 


* in applying the definition “non-resident time” as of each of those specified times, 
the particular contribution was made at a non-resident time of the contributor; 
and 


* ip applying the definition “non-resident time” at the particular time, the contribu-_ 
tion is made at a time other than a non-resident time of the contributor. 


Where subsection 94(10) applies, the contributor will be considered to be a Neon: 
nected contributor” to the trust and, if, as a result, there was a “resident beneficiary” 
at a specified time in the relevant prior taxation year of the trust. In cases where the 
trust was not already deemed by subsection 94(3) to be resident in Canada for the 
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(11) peieation of subsecs. (12) and 13) — Subs 
(12) and (13) apply to a trust or a person in Tespec of; a 


(a) at any time property of a trust (referred to in this subsection 
and subsections (12) and (13) as the “original trust”) is trans- 
ferred or loaned, directly or indirectly, in any manner, to 
other trust (referred to in this subsection and subsections ( 
_ and (13) as the “transferee trust’’); 


(0) the original trust 


woe is deemed to be resident in Cansds immediately bets 
‘that time because of paragraph (3)(a), 


~ (ii) would be deemed to be resident in Canada immediately 
before that time because of paragraph (3)(a) if this section 
-were read without reference to paragraph (a) of the defini- — 
tion “connected contributor” in subsection (1) and para-_ 
graph (a) of the definition “resident contributor” in that 
subsection, 


_ (iii) was deemed to be resident in Canada immediately 
before that time because of subsection (1) as it read in its 
_ application to taxation years that end before 2007, or Q 


(iv) would have been deemed to be resident in Canada im- 
mediately before that time because of subsection (1) as it 
read in its application to taxation years that end before 2007 
if that subsection were read in that application without ref- 
erence to subclause (b)(i)(A)(IID) of that subsection; and 


(c) it is reasonable to conclude that one of the reasons the 
transfer or loan is made is to avoid or minimize a liability 
under this Part that arose, or that would otherwise have arisen, — 
because of the application of this section (or the application Oo 
this section as it read in its application to taxation Boat Ly 

end before 2007). 


Technical Notes (Sept. 10, 2010): Subsections 94(11) to (13) provide a set of 
related anti-avoidance rules that apply where it is reasonable to conclude that one of. 
the reasons for a loan or transfer of property from a trust (the “original trust”), that is 
deemed under Paragraph 94(3)(a) to be resident in Canada (or was deemed resident 
because of “old” subsection 94(1) as it read in its application to taxation years that _ 
end before 2007 or would have been so deemed under either of those. Eoheune if 
they had applied without regard to the period of time in which a contrib 
trust was resident in Canada), to another trust (the “transferee trust”) is to oid of 
minimize the liability, of any person under Part I of the Act, that arose, or that would 
otherwise have arisen, because of the application of section 94 (or because of subsec - 
tion 94(1) as it read in its application to taxation years that end before 2007). Note 
that if a deemed Canadian resident trust, that was created after 2000 and before 2007 _ 
and that has elected under the coming-into-force of new section 94 to have new 
tion 94 apply to it for all of its taxation years that end before 2007, has m: 
transfer described by paragraph 94(11)(a), the trust will be an —_ ~~ 
operation of subparagraph 94(11)(b)(i). 


Where a loan or transfer described by subsection 94(11) is made at a particular time, 
the original trust is deemed, under subsection 94(12), to be a resident contributor to 
the transferee trust for the purpose of applying section 94 in respect of the ete 

trust. 


Where ae a tl or eater is made at a Vania oe a person that is is at oar me 
a contributor to the original trust is deemed, under subsection 94(13), to be a contrib- 
utor to the transferee trust and (if at that time the person is also a connected contribu- 
tor to the original trust) a connected contributor to the transferee trust. For m n- . 
formation on the definitions “contributor” and “connected conten in subsection 
94(1), see the commentary on those definitions. 


Subsection 94(7),. ‘generally provides that the liability of a reside -contributo is : 
limited by that contributor’s recovery limit, as determined by reference to subsec- _ 
tions 94(7) to (9). However, subsection 94(7) does not apply to a person that is 
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Ta ove | 1 
ment in respect of the ek ie liab aie 


be as a member ( 


~ 


the pene i ip i is limited 


that i ee to the aaeoes property. can 
eeu be aeqt d by and sold by ape of the: epublic 


ee that is at any time held, 
Joaned « ‘particular pers it partnership will not be treated as 
restricted mone held oaned or transferred that time » the person or partner- 


vhich the person Enel has no filing, due date, the other date is 
provide the Minister ae the ability to phees: a “ deadline for the 


Paragraph 94( 4b ) provides that property | is a ee poy obs a coitus 
pers or Deu that i is s held, loaned’ or transferred, as pe case may be, at that 


( Sons each of hon haids at that time property that at 
c —- cs and has a total fair market value 


: ‘property me is held, at that time, by the par- 
ale person « or oon person or partnership with whom the particular 
n or partnershi as not deal at acm’ S oe does not exceed 10% of the 


o more aoe on the defination Oe propery” ae esi naa corpora- 
tion”, see the commentary on those provisions. 


Related Provisions: 94(4)(b) ——Deeming non-resident trust to be eadent in 
Canada does not apply to para. (a); Ne cade — “era lhenaiads rule re condition 
in 94(14)(b) Gi); 248(12) — Identical. ‘properties. 
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(15) Anti-avoidance — In applying this section, : fe 
(a) [150-investor rule] — if it can reasonably be consi: lered 


that one of the main reasons that a person or partnership a 
(i) is at any time a shareholder of a corporation is to cause - 


the condition in paragraph (b) of the definition “closely- 


held corporation” in subsection (1) to be satisfied in respect 


of the corporation, the condition is deemed not to have 
been satisfied at that time in respect of the corporation, 


(ii) holds at any time an interest in a trust is to cause the — 


condition in clause (h)(ii)(A) of the definition “exempt for- 


eign trust” in subsection (1) to be satisfied in respect of the — 


trust, the condition is deemed not to have been satisfied at 
that time in respect of the trust, and 


(ili) holds at any time a property is to cause the condition 


described in subparagraph (14)(b)(ii) to be satisfied in re- 


spect of the property or an identical property held by any - 


person, the condition is deemed not to have been satisfied 


at that time in respect of the property or the identical 


property; 
(b) [“exempt foreign trust”(f)] — if at any time at or 


before a specified time in a taxation year of a trust, a resident. 


contributor to the trust contributes to the trust property that is 
restricted property of the trust, or property for which restricted 
property of the trust is substituted, and the trust is at that speci- 
fied time an exempt foreign trust by reason of paragraph (f) of 
the definition “exempt foreign trust” in subsection (1), the 
amount of the trust’s income for the taxation year from the re- 
stricted property, and the amount of any taxable capital gain 
from the disposition in the taxation year by the trust of the re- 
stricted property, shall be included in computing the income of 
the resident contributor for its taxation year in which that taxa- 
tion year of the trust ends and not in computing the income of 
the trust for that taxation year of the trust: and 


(c) [“exempt foreign trust”(h)] — if at a particular time in 
a particular taxation year of a trust, that was at a specified time 
in its immediately preceding taxation year an exempt foreign 
trust by reason of paragraph (h) of the definition “exempt for- 
eign trust” in subsection (1), a beneficiary who may receive, at 
or after the particular time and directly from the trust, any of 
the income or capital of the trust holds a specified fixed inter- 
est in the trust, and immediately after the particular time, the 
interest ceases to be a specified fixed interest in the trust, 


(i) the trust shall include in computing its income for the 
particular taxation year an amount equal to the amount de- 
termined by the formula 


A—B—C 
where 


A is the amount by which the total of all amounts each of 
which is the fair market value of a property held by the 
trust at that specified time exceeds the total of all 
amounts each of which is the principal amount outstand- 
ing at that specified time of a liability of the trust, 


B_ is the amount by which the total of all amounts each of 
which is the fair market value of a property held by the 
trust at the earliest time at which there is a resident con- 
tributor to, or resident beneficiary under, the trust and at 
which the trust is an exempt foreign trust (referred to in 
this paragraph as the “initial time”) exceeds the total of 
all amounts each of which is the principal amount out- 
standing at the initial time of a liability of the trust, and 


C is the total of all amounts each of which is the amount 
of a contribution made to the trust in the period that be- 
gins at the initial time and ends at the specified time (in 
this paragraph referred to as the “{nterest gross-up pe- 
riod”); and 


(ii) for the purposes of subsection 161(1), for each taxation 


year of the trust that ends in the interest gross-up period, 


Income Tax Act, Part I, Division B 


NS 


AIBX 42.92% = 


A is the amount determined under subparagraph (i) in re- 
_ Spect of the trust for the particular taxation year, and 
3 is the number of the trust’s taxation years that end inthe | 
_ Interest gross-up period. . pO ae a 
Technical Notes (Sept. 10, 2010): New subsection 94(15) is an anti-avoidance : 


se 


Determining whether There are 150 Persons 


Paragraph 94( 15)(a) is relevant to the application of the definition “closely-held cor- 
poration” in subsection 94(1), paragraph (h) of the definition “exempt foreign trust” 
in subsection 94(1), and paragraph 94(14)(b). These provisions, respectively, provide 
for different results based, in part, on the condition that there be at a particular time at 
least 150 shareholders of the capital stock of a corporation, at least 150 beneficiaries 
under a trust, or at least 150 persons that hold property (identical to a particular pro- 
perty) issued by a trust, corporation or limited partnership. : os 


New paragraph 94(15)(a) provides that, if it can reasonably be considered that one of 
the main reasons that a person or partnership is at any time a shareholder of a corpo-_ 
ration, holds a capital interest in a trust, or holds a property is to cause the applicable _ 
condition above to be met in respect of the corporation, the trust or — in the case of 
paragraph 94(14)(b) — the particular property (or an identical property), the condi- 
tion is deemed not to have been met with respect to the corporation, the trust or the 
particular or identical property. . . — 
Where paragraph 94(15)(a) applies in respect of a particular time and in respect of 
the corporation or trust, in the case of the corporation, it would be treated at that time 
as a closely-held corporation and in the case of the trust, it would not be treated at 
that time as an exempt foreign trust. In the case of paragraph 94(14)(b), the particular 
Property and the identical property would no longer qualify under paragraph | 
94(14)(b) for an exemption from treatment as restricted property. 


Exempt Foreign Trusts — paragraph (f) 


New paragraph 94(15)(b) applies if at any time a resident contributor has contributed ’ 
restricted property — or contributes property for which restricted property is later 
substituted (including by reference to subsection 248(5)) — to a trust. Where this is 
the case, for each taxation year of the trust for which it is at or after the contribution - 
and at a specified time in that taxation year (generally meaning the end of the taxa- 
tion year) an exempt foreign trust because of paragraph (f) of the definition “exempt 
foreign trust” in subsection 94(1), any of the trust’s income from, or taxable capital 
gains from the disposition of, the restricted property is not to be included in comput- 
ing the trust’s income. Instead, those amounts are to be included in computing the 
income of the resident contributor for its taxation year in which the relevant trust 
taxation year ends. 7 


Exempt Foreign Trusts — paragraph (h) 


New paragraph 94(15)(c) is intended to apply to trusts that initially qualify for the 
commercial trust exemption under paragraph (h) of the definition “exempt foreign 
trust’, but that compromise an essential indicator of commerciality as a result of the — 
interest of a beneficiary under the trust ceasing to be fixed. The anti-avoidance rule 
seeks to ensure that the trust is taxed as though it were not an exempt foreign trust 
during the entire period in which there are Canadian investors in the trust and the — 
trust qualified as an exempt foreign trust under paragraph (h) of that definition, 


Paragraph 94(15)(c) applies in respect of a trust for a particular taxation year of the 
trust if at the end of its immediately preceding taxation year it was an exempt foreign — 
trust because of paragraph (h) of the definition “exempt foreign trust” in subsection : 
94(1), and in the particular taxation year the beneficial interest of a given trust inves- 
tor ceases to be a specified fixed interest (as defined in new subsection 94(1)) in the — 
trust (n.b., in these circumstances, the beneficial interests of all of the trust’s inves- _ 
tors would be expected to also cease to be specified fixed interests in the trust be- 
cause the definition “specified fixed interest” requires that none of the rights to in- 
come or capital in respect of any interest under the trust depend upon a discretionary 
Where this is the case, the trust is, in general terms, required to include a specified — 
amount in computing its income for the particular taxation year, the specified 
amount is intended to be a proxy for the trust’s accumulated income. More specifi- _ 
cally, that amount is the increase, if any, in the net fair market value of the trust from 
the initial time at which there are Canadian investors in the trust and the trust quali- 
fies as an exempt foreign trust under paragraph (h) of that definition to the end of the | 
immediately preceding taxation year, minus the total amount of contributions made _ 


to the trust in that period (“the interest gross-up period”). 
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heir ncome for thei 


ore e the specified time, the elect ing con- 
fibure has made a contribution to the trust and is a 
joint -ontributor in respect of the trust and the contribu- 
_ tion, the amount obtained when the amount of the con- _ 
ribution is divided by the number of oe contributors 
in respect of the contribution, — 


B is the total of all amounts each of i ae oak ‘that 
__ would be determined under A for each resident contributor, — 
or connected contributor, to - trust at the He -_ if 


—(b) beat B natabeiph (0), ‘the amnounk if any, peated by 
_ paragraph (a) to be included in the electing contributor’s in- 
come for the contributor’ Ss year is see to bei income from 
_ property from. a source in Canada; — 
(c) for the purposes of this oe oe : 
tion 126, an amount in respect of the trust’s income for the — 
_ trust’s year from a source in a country other than Canada is 
"deemed to be income of the electing contributor for the con- 
tributor’ s year from that source if - 


a the amount is designated by the trust, in respect of the 
electing contributor, in the ust s ee ou income nde 
this Part for the trust’ S year, . 


aD the amount may reasonably be pee (having re 
gard to all the circumstances including the terms and condi 
tions of the trust) to be part of the amount that because of 
paragraph (a) was included in computing the income of the 

_ electing contributor for the contributor’s year, and 


(iii) the total of all amounts designated by the trust, under 
this paragraph. or subsection 104(22) in respect of that 
source, in the trust’s return of income under this Part for the 
trust’s year is not greater than the trust’s income tor Ae. 
_trust’s year from that source; 


—(d) for the purposes of this eon ee section 126, ithe 


_ electing contributor is deemed to have paid as business-income 


tax (in this subsection as defined by subsection 126(7)) or non- 

_business-income tax (in this subsection as defined by subsec- 
tion 126(7)), as. the case may be, for the contributor’ s year in 
_respect of a source the amount determined by the formula 


the ont of all amounts sch of which is an amount des- 
d under paragraph (c) in respect of that source by the 
espect of the electing contributor in the trust’s re- 
urn of i income e under this Part ae the trust’s year, and 


ss "source Me the electing contributor for the contributor 8 year, 
| gas 


income tax paid ry fe trust a the trust’s year in Ree of 
a source the total of all amounts in respect of that source 
each of which is an amount deemed by paragraph (d) to be 
paid by the electing contributor as business-income tax or 

_ non-business-income tax, as the case —_ be, in ee of 
that source; a 


(f) i in ‘computing the trust’s income . for the trust’s year there 
may be deducted the amount that does not exceed the amount 
included by reason of paragraph (a) in the electing contribu- 
tor’s income for the contributor’s year; and 


(g) where before the specified time the. electing eonibutes 
made a contribution to the trust as part of a series of transac- 
tions in which another person made the same contribution, in 
applying this subsection in respect of the electing contributor 
and the other person, the other person is deemed not to be a 


joint contributor in respect of the contribution if it can reasona-_ 


bly be considered that one of the main purposes of the series 
- was to obtain the benefit of any deduction in computing in- 
come, taxable income or tax payable under this Act or any bal- 
ance of undeducted outlays, expenses or other amounts availa- 
ble to the other person or any exemption available to the other 
person from tax payable under this Act. 


Technical Notes (Sept. 10, 2010): New subsection 94(16) provides rules for 


attributing the income of a trust that is deemed to be resident in Canada under new 
subsection 94(3) to its electing contributors. The provision applies on an electing 
contributor-by-electing contributor basis. Losses of a trust cannot be attributed to an 
electing contributor. However, the amount of trust income to be attributed to an 


electing contributor is reduced by the amount of the trust’s losses of other years de- _ 
ducted by the trust in computing its taxable income. For more information on the 


definition ‘ a One in new subsection 94(1), see the ee on that 
definition. 


New paragraph 94(16)(a) provides ae an income chee for an electing consibae 


tor in respect of a trust. This income inclusion is computed by subtracting from the _ 


trust’s income for the taxation year the amounts deducted by the trust under section 
AL as losses for the year (thus ensuring that electing contributors benefit from their 
proportionate share of trust losses), and multiplying the result by the proportion that 
the electing contributor’s share of contributions made to the trust is of the total 


amount that would be contributions to the trust by resident contributors or connected _ 


contributors if those contributors were electing contributors in respect of the trust. 
This proportion is itself computed to account for joint contributors (as defined under 
new subsection 94(1)). If there are joint contributors in respect of the trust and a 
contribution, the electing contributor’s share of that contribution will be divided 


equally among the number of joint contributors in respect of that contribution. Para- 


graph 94(16)(a) therefore has the effect of attributing to electing contributors their 
proportionate share of the income of the trust. Paragraph 94(16)(a) provides that the 
income of the trust that is available to be attributed to electing contributors is its 
income computed after taking into account deductions available to the trust for 
amounts allocated to trust beneficiaries, but before taking into account amounts de- 
ducted by the trust under paragraph 94(16)(f). (After applying the attribution rules to 
any electing contributors in respect of the trust, the remaining income, if any, in the 
trust — ignoring income retained for purposes of applying losses in computing the 
trust’s taxable income — would be subject to Part I tax. It is expected that this would 


mainly be income derived from contributions by former residents of Canada.) 


631 


S. 94(16) 


“ 
fa 
) 

Me 
© 
ae 
ie) 
a. 
— 
° 

O 
— 
e 
7) 

A) 
m7 
® 

& 
& 
) 

= 
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New paragraph 94(16)(b) characterizes the income attributed to electing contributors _ 
of a trust. It operates, subject to the rules in new paragraph 94(16)(c), to. deem 
amounts included in the income of electing contributors under paragraph 94(16)(a) to _ 
be income from property from a source in Canada. — oS os 


New paragraphs 94(16)(c) to (e) provide rules that permit a trust to designate, for 
electing contributors in respect of the trust, an amount of the trust’s foreign income. — 
Such a designation is made by the trust on a source-by-source basis. Where the des- 
ignation is made, the amount designated is deemed, for the purposes of paragraphs 
94(16)(c) and (d) and section 126, to be the electing contributor’s income for the year 
from that source. These rules operate in a manner similar to rules in subsections _ 
104(22) to (22.3) that apply in respect of amounts made payable to beneficiaries — 
under a trust. a 


A trust designation under these rules in respect of a source of its income is valid only — 
if it is reasonable to consider that the amount designated is part of the amount in- _ 
cluded under paragraph 94(16)(a) in the income of the electing contributor for the 
electing contributor’s taxation year in which that trust year ends, and only if the total 
of the amounts designated by the trust under paragraph 94(16)(c) or subsection _ 
104(22) in respect of that source does not exceed the trust’s income for its taxation 
year from that source. : 2 


New paragraph 94(16)(d) treats an electing contributor, as a consequence of the 
trust's designation of a source under paragraph 94(16)(c) in the contributor’s favour, 
as having paid in respect of the source a pro-rata share of the business-income tax or 
non-business-income tax paid by the trust. The pro-rata share for the electing con- 
tributor is equal to the proportion of the trust’s income from that source giving rise to 
such tax that was designated by the trust in favour of the electing contributor. For this 
purpose, paragraph 94(16)(d) specifies that the terms “business-income tax” and 
“non-business-income. tax” have, in subsection 94(16), the meanings as defined 
under subsection 126(7). ; ; 


New paragraph 94(16)(e) requires that a trust recalculate, for purposes of the trust 
computing certain deductions in respect of foreign taxes paid by it, amounts of its 
income and business-income tax and non-business-income tax to account for the des- 
ignation made in favour of electing contributors. 


New paragraph 94(16)(f) provides a trust with a deduction for a taxation year corre- 
sponding to amounts included in an electing contributor’s income under paragraph 
94(16)(a). ‘ 


New paragraph 94(16)(g) is an anti-avoidance rule that prevents the definition “Joint 
contributor” from applying in certain circumstances. If an electing contributor makes 
a contribution to a trust as part of a series of transactions or events in respect of 
which another person has made the same contribution (e.g., because of the extended 
transfer or contribution rules in subsection 94(2)), and one of the main purposes of 
the series of the transactions was to obtain a specified tax benefit, the contributor and 
the other person are not treated as joint contributors in applying the rules in para- 
graph 94(16)(a) to (g) to them. In effect, the income amount computed in respect of 
each of the other joint contributors’ amounts in respect of the contribution will be 
based on subparagraph (i) of A of the formula in paragraph 94(16)(a), and the result- 
ing income inclusion will be higher than otherwise determined. For this purpose, a 
specified tax benefit means a benefit from any deduction in computing income, taxa- 
ble income or tax payable under thé Act or any balance of undeducted outlays, ex- 
penses or other amounts available to the other person or any exemption available to 
the other person from tax payable under the Act. 


Note that in respect of a contribution made by a person who is non-resident at the 
particular time of the contribution, if the person later becomes resident in Canada 
within 60 months after the particular time, subsection 94( 10) applies to treat the per- 
son as having made that contribution at a time other than a non-resident time. As a 
result, the person will be treated as a connected contributor at the time (“change-in- 
status time’) at which the requirements of paragraph (a) of the definition “connected 
contributor” cease to be met in respect of the person. That contribution will, as of the 
change-in-status time, be treated as having become part of the resident portion at the 
time at which the contribution was made: In these circumstances, and assuming that 
the trust has existing electing contributors at all relevant times, the portion of the 
trust’s income derived from that contribution and that is required to be included in 
computing the trust’s income for a taxation year that ends before the change-in-status 
time will not be attributed to any contributor during the time that is before the 
change-in-status time, but will instead be taxed at the trust level. 


New subsection 94(16) applies to taxation years that end after March 4, 2010. 
Example 1 


Prior to 2011, Canadians have made contributions to a pre-existing non-resident 

trust totalling $30,000. None of those persons is resident in Canada in 2011. The 
trust has also received contributions from non-resident persons who have never 

been resident in Canada totalling $10,000. No distributions are made from the 

trust during its 2011 taxation year. : 


Kamil, Prasanna and Chris are long-term residents of Canada. In February. 
2011, Kamil makes a contribution of $10,000 to the trust and Prasanna makes a 
contribution of $5,000 to the trust. Both contributions were made in cash. In 
August 2011, Chris contributes securities that have a total fair market value of 
$5,000, to the trust. None of Kamil, Prasanna or Chris has previously contrib- 
uted to trust. None of them takes an interest in the trust in exchange for their 
contributions, oS 


Income Tax Act; Part I, Division B 


The trust realizes income of $2,500 and losses of $500 during its 20; 
Il of the income and losses result from the prope 


us who have never been resident in Canada di 
es during the 2011 taxation year, 
ind Prasanna do not elect to be “electing contri esp 
ris elects to be an “electing contributor” in respect of the trust. 


e “resident portion” of the trust for its 2011 taxation year 
000. This consists of the $30,000 of pre-2011 contributions fr 
sof Canada and the $20,000 total contributions from Kai 
during 2011. The “non-resident portion” of t 


le an ‘amount in income in respect of the contribution of securities. 
| year in which the trust’s 2011 taxation year ends, App: "ing the f. 
paragraph 94(16)(a), he will be attributed $200 to be included in inc 


($5,000 / $50,000) x ($2,500 — $500) = $200. 


Under paragraph 94(16)(f), the trust will be permitted a $200 deduction in 


computing its income for its 2011 taxation year. — — 
4. Since Kamil and Prasanna do not elect to be “electing contributors” in j 
ect of the trust, they will be jointly, severally and solidarily liable with the trust 
__ for the Canadian income tax liability on its remaining income of $1,800 for it: 
2011 taxation year (as will any beneficiaries of the trust who are resident in 
5. Note that the “non-resident portion” of the trust is not involved in these com- : 
_ putations. In other words, the results described above would be obtained even if 
_ the trust did realize income or losses resulting from the $10,000 of property con- 
tributed by the non-resident persons who have never been resident in Canada. 


Example 2 De a. 
_ Assume the same facts as in Example I except that the trust’s income for the 
year before any deduction under subsection 104(6) or paragraph 94(16)¢f) is 
$50,000 and that the trust has non-capital losses of other years totalling $1 5,000 
~-and net capital losses of other years totalling $10,000, which are available to be — 
deducted by the trust in computing its taxable income for 2011. In addition, the 
trust has made $20,000 of its income payable to its beneficiaries. 2 


Results 


1. The “resident portion” of the trust for its 2011 taxation year will total — 
$50,000. This consists of the $30,000 of pre-2011 contributions from the former _ 
residents of Canada and the $20,000 total contributions Jrom Kamil, Prasanna 
and Chris during 2011. The “non-resident portion” of the trust for its 2011 taxa-_ 

“tion year will total $10,000. ee 8. 

2. The trust's income for 2011(computed without reference to paragraph © 
94(16)(f)) is $50,000 less the $20,000 payable to the beneficiaries of the trust, or 
$30,000. The trust decides to deduct $10,000 of its non-capital losses of other 
years and $10,000 of its net capital losses of other years. After the application of — 
its losses to 2011, the trust will have $5,000 in non-capital losses of other years y 
available to be applied to future years. mao es 


3. Since Chris is an “electing contributor” in respect of the trust, he is required 
to include an amount in income for his taxation year in which the trust's 2011 
taxation year ends. Applying the formula in paragraph 94(16)(a), he will be re- 
quired to include $1,000 in income as income from property from a source in 

Canada as follows: oe 


SS 


; ($5,000 / $50,000) x ($30,000 — $20,000) = $1,000 Hoe . 
4. Under paragraph 94(16)(f), the trust will be permitted to deduct $1,000 in 
computing its income for its 2011 taxation year. As a result, its net income will _ 
be $29,000 ($50,000 - $20,000 — $1,000 (taking into account the $20,000 paya- 


ble to its beneficiaries)) and its taxable income will be $9,000 ($29,000. - 


$20,000 (taking into account the $20,000 of total losses deducted by it 
2011. Kamil and Prasanna will be Jointly, severally and solidarily liable with the — 
_ trust for its income tax liability on that income. oo 
5. Note that if the trust had made an election under subsection I 04(13.1) in re- — 
spect of the $20,000 of income payable to its beneficiaries, the amount to be — 
_ Included in Chris’ income would have been $3,000 ($5,000 / $50,000) x 
($50,000 — $20,000)), and the taxable income of the trust would have been 
$27,000 ($47,000 — $20,000). ee CS : 
Example 3 . - -. 
Luke and Marie are long-term residents of Canada and in 2004 each contributed — 
$10,000 to a trust for the benefit of their adult children, Karen and Paul. There 
are no other beneficiaries under the trust. Karen lives in Canada and Paul lives — 
in Country X. The trust is considered to be resident in Country X, a country with — 
which Canada does not have a tax treaty. David, who is unrelated to Luke and 
Marie and their children, ceased to be resident in Canada on May 15, 2004 and 
_made a $10,000 contribution to the trust on May 17, 2004. Marie elects to be an _ 


“electing contributor” in respect of the trust, but Luke does not. yo 
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income for the year under subsection 

4), no Ea sencion can ie made to him. Assuming the trust 

] Dee $2, ue its income yon, Country X in respect of Karen, 3: she will be 
00) 


OSES cor computing her foreign oe credit. 


000 of its foreign income to Marie under 

tS. 'to Karen under subsection 104(22), the trust 
‘$2,000 (86, 000 — $2, 000 — $2,000) and foreign tax paid of 
ae 67 - - $866. ot to use in computing its own oe tax 


_and J of ale other person eet to in this bien as 
‘the pe ified person’) who is, at or before the specified 
See a jt pe peor in re Ds of that contribution, for 


Non-Resident Corporations 


fied person. uider this Part for the particular specified per- 
ag son’s taxation on in ae trust’s hs - 


uae this Part for the particular oe person’s taxation 
eee in which ~ ad s a ends were aoe without 


Soca person, ‘and any other joint sHadbii in respect 
of the trust and the contribution, in connection with the lia- 
bility of the — Se in respect of the contribution. 


Tech nical Notes ( et 10, S ooie New subsection 94( 7) applies where there is 
an electing | contributor (as defined in new subsection 94(1)) in respect of a trust who 
isa oe Coptbor (as detined i in new subsection 94(1)) in of a contribution 


vides that each joint cosinbiton ‘(as cd: in new Coleaio: 94(1)) i in respect of the 

contribution has jointly, severally and solidarily with each other person who is a joint 

contributor i i ‘respect of the contribution, the rights and obligations under Divisions I _ 
and J of the Act of each other Joint contributor for the taxation years of each other 

joint c W 
94(17)(a) will apply irrespective of whether a particular joint ‘contributor i is an elect- 
ing contributor. Paragraph 94(17)(a) also provides that a “joint contributor” is subject 
to Part XV of the Act in respect of the rights and obligations mentioned above. For 
more information on the definitions “electing contributor” and “joint contributor” in 
subsection 94(1), see. the commentary on those definitions. For more detail on the 
expression “solidarily”, vee refer to the Ey commentary above on new 
section, 94. 


Paragraph 94( 1D) i isa recovery limit nile i in respect of amounts otherwise recover- 
able from a particular person in respect of another person’s liabilities under the pro- 
visions referred to in paragraph 94(17)(a). The recovery amount is limited to the 
amount of tax, interest and penalties payable by the other person in respect of 
amounts arising from a contribution in respect of which the two persons are both 
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joint contributors. The amount recoverable is further reduced by amounts already — 


recovered in respect of those liabilities. . 
New subsection 94(17) applies to taxation years that end after March 4, 2010. 


Example iB Liability for Joint Contributions : : 


Assume that the securities transferred by Chris to t trust in Example I above 


describing the application of subsection 94(16) were acquired by him from 


Kelly, a resident of Canada, as part of a series of transactions by which Kelly’s 


securities would be transferred to the trust. The facts are 


otherwise the same as 
set out in Example | above, and are restated as follows. ; : 


UY 


Prior to 2011, Canadians have made contributions to a pre-existing non-resident — 


trust totalling $30,000. None of those persons is resident in Canada in 2011. The — 
trust has also received contributions from non-resident persons who have never — 


been resident in Canada totalling $10,000. No distributions are made from the : 


trust during its 2011 taxation year. 


Kamil and Prasanna are long-term residents of Canada. In February 2011, 


Kamil makes a contribution of $10,000 to the trust and Prasanna makes a con- 


tribution of $5,000 to the trust. Chris and Kelly are also long-term residents of 
Canada. In June 2011, Kelly transfers securities to Chris. In August 2011, Chris 

contributes those same securities to the trust as part of a series of transactions 

that includes the transfer of Kelly’s securities to Chris. The total fair market. 
value of the securities at the time of their transfer to the trust is $5,000. None of 
Kamil, Prasanna, Chris or Kelly has previously contributed to trust. None of 
them takes an interest in the trust in exchange for their contributions. 


The trust realizes income of $2,500 and losses of $500 during its 2011 taxation 
year. All of the income and losses result from the property contributed by the 
current and former residents of Canada, The $10,000 of property contributed by 
persons who have never been resident in Canada did not result in any income or 
losses during the 2011 taxation year. 


Kamil and Prasanna do not elect to be “electing contributors” in respect of the 
trust. Chris and Kelly do elect to be “electing contributors” in respect of the 
trust. 


Results 


1. The “resident portion” of the trust for its 2011 taxation year will total 
$50,000. This consists of the $30,000 of pre-2011 contributions from the former 
residents of Canada and the $20,000 total contributions from Kamil, Prasanna, 
Chris and Kelly during 2011. The “non-resident portion” of the trust for its 2011 
taxation year will total $10,000. 


2. Kelly is deemed to have made a contribution to the trust of $5,000 by reason 
of paragraph (b) of the definition “contribution”. As Chris and Kelly are both 
deemed to have made a contribution to the trust, they may both elect to be an 
“electing contributor” in respect of the trust. 


3. For the purpose of computing the amount of income to be attributed to each of 
Chris and Kelly, they are each deemed to have made a contribution of $2,500 by 
reason of subparagraph (ii) of the description of A in paragraph 94(16)(a). Note 
that if Chris had also made a separate contribution to the trust of $10,000, such 
that his total contributions to the trust would have been $15,000, for the purpose 
of computing the amount of income to be attributed to him, the amount deter- 
mined for him under A of the formula in subsection 94(16) would be $12,500. 


4. Since Chris and Kelly have elected to be “electing contributors” in respect of 
the trust, they are each required to include an amount in income in respect of the 
contribution of securities for their taxation years in which the trust's 2011 taxa- 
tion year ends, Applying the formula in paragraph 94(16)(a), they will each be 
attributed $100 to be included in income as follows: 


($2,500 / $50,000) x ($2,500 — $500) = $100 


5. Under paragraph 94(16)(f), the trust will be permitted a $200 deduction in 
computing its income for its 2011 taxation year reflecting the amounts attributed 
to Chris and Kelly as electing contributors (2 x $100). 


6. Since Kamil and Prasanna do not elect to be “electing contributors” in re- 
spect of the trust, they will be jointly, severally and solidarily liable with the trust 
for the Canadian income tax liability on its remaining income of $1,800 for its 
2011 taxation year (as will any beneficiaries of the trust who-are resident in 
Canada). ; 


7. Since Kelly has jointly and severally, or solidarily, the same obligations under 
Divisions I and J as Chris in respect of the contribution of securities to the trust 
(and vice versa), if Chris is not able to pay the tax on the $100 included in his 
income as required under the Act, or does not do so, Kelly may be called upon to 
pay the tax, interest and penalties that would otherwise be paid by Chris, but 
only to the extent provided in paragraph 94(17)(b). Assume that Chris’ tax paya- 
ble for 2011 is $15,000, but that he computes his tax payable without regard to 
the $100 income inclusion such that he only pays $14,950. Further assume that 
he refuses to pay the additional $50 and that $5 in interest has accrued on the 
amount of his outstanding tax payable for 2011. Under new subsection 1 60(2.1), 
the Minister may issue Kelly a notice of assessment in respect of the $50 tax and 
the $5 in interest. If either Chris or Kelly subsequently pays the full amount ow- 
ing, the liability of each is extinguished. See the commentary under new subsec- 
tion 160(2.1) for further details. 
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had signifi 


ane - “resident portion” of the trust for its 2011 taxation year wil 
$50,000 and the “non-resident portion” of the trust for its 2011 taxat 
__ will total $10,000 as in the previous example. 3 
2. Kelly and Corporation A are each deemed to have made a contrib 
trust of $5,000 in respect of Corporation A’s transfer of the se 
___ trust. As Corporation A and Kelly are both deemed to have made a cc 
__ to the trust, they may both elect to be an “electing contributor to the 


/ 3. Provided that paragraph 94(16)(g) does not apply, Corporatio 
will each be attributed $250,000 to be included in income as follows: 


($2,500 / $50,000) x $5,000,000 = $250,000 


Corporation A applies its losses of other years to reduce its taxable income 
2011 such that it has no tax payable for 201 1. Kelly includes $250,000 in ine 
for 2011 and pays the resulting tax on that amount. However, if it can reaso 
bly be considered that one of the main purposes of transferring the securities t 
Corporation A, instead of directly to the trust, was to allow Corporation A 
apply its losses against a portion of the amount that would otherwise have been 
included in Kelly’s income, paragraph 94(16)(g) will deem Corporation Ato 
be a contributor to the trust for the purpose ef computing the amount to be a 
tributed to electing contributors. As a result, Kelly would include the full 
$500,000 in income, instead of only $250,000. lc 


Application: The August 27, 2010 draft legislation (Part 1 —NRTs), s. 6, wi 
amend s. 94 to read as above, applicable to trust taxation years that end after 2006, 
except that 2 


(a) subsecs. 94(1) to (15) also apply to each of a trust’s taxation years in which it 
exists and that end after 2000 and before 2007, and to each taxation year of the 
beneficiaries under, and contributors to, the trust in which such a trust taxation 
year ends, if the trust ; | oo oe 


(i) was created in one of those taxation years, and 


(ii) elects, in writing, to have s. 94 apply to each of those taxation years of — 
the trust by filing the election with the Minister of National Revenue on or a 
before the trust’s filing-due date for the trust’s taxation year in which t 
draft legislation is assented to; 


(b) subsecs. 94(16) and (17) apply only to taxation years that end after M 
2010; 


(c) any election or form referred to in s. 94 that would otherwise be required to — 
be filed before 120 days after the day on which this draft legislation is assented _ 
to is deemed to have been filed with the Minister of National Revenue on a_ 
timely basis if it is filed with the Minister of National Revenue within 365 day 


after the day on which this draft legislation is assented to; 


(d) if a trust elects, by notifying the Minister of National Revenue in writing on _ 
or before its filing-due date for its taxation year that includes the day on which — 
the legislation enacting new s. 94 is assented to, that this paragraph apply, i 
applying s. 94 in respect of the trust the definition “arm’s length transfer” in 
subsec. 94(1), does not include a loan or other transfer of property that is identi- 

fied in the election and that is made in a taxation year that begins before 2003; 
(e) cl. (f)(ii)(C) of the definition “exempt foreign trust” in subs . 94(1) is, i 
respect of a trust for its taxation years that end before 2009, to be read 
lows: : 


_ (C) no benefits are provided under the trust, other than benefits in respect 
of y —. yy es; 
(1) qualifying services, oe a . 
(II) particular services rendered before November 9, 2006, to an em- 
ployer by an employee of the employer if the employee had on 
vember 8, 2006, a right (whether immediate or future or whether 
solute or contingent) to receive the benefits in respect of the P 
services pursuant to an agreement in writing oe 
1. that was entered into before November 9, 2006, and 
2. where the employee was resident in Canada on Nove 
2006, a copy of which was filed with a prescribed form with 
Minister by or on behalf of the employer no later than April : 
the first calendar year that begins after November 9, 200: 
- (ID) any combination of services that are described ins 
(f) the expression “if the person is an individual and the trust arose on and as a 
consequence of the death of the individual, 18 months before the contribution _ 


634 


Subdivision i— Shareholders of Non-Resident Corporations S. 94.1(1)(b) (ix) 


me re 
94(1); “prope: 
— 94 


ble « capital gain” 
ada” — oe 
ip oapeection’ 


94.1 (1) Offshore investment fund property — Where in a 
taxation year a taxpayer, other than a non-resident-owned  invest- 
ment corporation, holds or has an interest in property (in this sec- 
tion referred to as an “offshore investment fund property”) 


(a) that is a share of the capital stock of, an interest in, or a debt 
of, a non-resident entity (other than a controlled foreign affiliate 
of the taxpayer or a. prescribed non-resident entity) or an interest 
in or a right or option to acquire such a share, interest or debt, 
and 


Proposed Amendment - _ 94.1 (1) before (b) 


94.1 Offshore investment fund property — a) Where in a 
taxation y r taxpayer holds or has an interest in property (re- 
io tot in th: SE oe as an “offshore investment a aan 


5 filiate he the: aan a trust to Sine section 94.2 celia in 
algae ae the foe ges or a a eo ecient ps or 


S , 2010 if ‘subsec, 94(3), as ened 
st that ends i in that earlier | taxation 


offshore. investment ae one . of the main reasons for the 
S or defer the tax liability that would have applied to the in- 
come ered from the ee assets of the fund if such income had been 
c i » In ‘these circumstances, section 94. 1 requires an 


termined, in. een terms, by culls Abe cost amount of 
nt (more precisely, the “ ‘designated cost” of the investment, 
based on _ rates — under 


aflae io a taxpaye and an interest ina ee: et coke, Paragraph 
94. 10)(a) i is amended to add to the list of excluded non-resident entities a trust to 
| 94.2 applies in respect of the taxpayer. As a result, if section 94.2 
é trust as a controlled Cee affiliate oft the taxpayer | iol 2 a taxation 


s that end after March 4, 2010. The 3 
each. nae year of a oe under 


beneficiary. — 


Federal Bust ‘Supple nary Itoraton, March a. 2010: ‘See under 
94.1) GD). . . : 


(b) ne may reasonably be considered to derive its value, di- 
rectly or indirectly, primarily from portfolio investments of that 
or any other non-resident entity in 


(i) shares of the capital stock of one or more corporations, 
(ii) indebtedness or annuities, 


(iii) interests in one or more corporations, trusts, partner- 
ships, organizations, funds or entities, 


(iv) commodities, 

(v) real estate, 

(vi) Canadian or foreign resource properties, 
(vii) currency of a country other than Canada, 


(viii) rights or options to acquire or dispose of any of the 
foregoing, or 


(ix) any combination of the foregoing, 
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and it may reasonably be concluded, having regard to all the cir- 
cumstances, including 


(c) the nature, organization and operation of any non-resident 
entity and the form of, and the terms and conditions governing, 
the taxpayer’s interest in, or connection with, any non-resident 
entity, 


(d) the extent to which any income, profits and gains that may 
reasonably be considered to be earned or accrued, whether di- 
rectly or indirectly, for the benefit of any non-resident entity are 
subject to an income or profits tax that is significantly less than 
the income tax that would be applicable to such income, profits 
and gains if they were earned directly by the taxpayer, and 


(e) the extent to which the income, profits and gains of any non- 
resident entity for any fiscal period are distributed in that or the 
immediately following fiscal period, 


that one of the main reasons for the taxpayer acquiring, holding or 
having the interest in such property was to derive a benefit from 
portfolio investments in assets described in any of subparagraphs 
(b)() to (ix) in such a manner that the taxes, if any, on the income, 
profits and gains from such assets for any particular year are signifi- 
cantly less than the tax that would have been applicable under this 
Part if the income, profits and gains had been earned directly by the 
taxpayer, there shall be included in computing the taxpayer’s in- 
come for the year the amount, if any, by which 


(f) the total of all amounts each of which is the product obtained 
when 


(i) the designated cost to the taxpayer of the offshore invest- 
ment fund property at the end of a month in the year 


is multiplied by 


(ii) the quotient obtained when the prescribed rate of interest 
for the period including that month is divided by 12 


Proposed Amendment — 94.1(1)(f)(ii) 


(ii) the quotient obtained when the total of the prescribed 
rate of interest for the period including that month plus two — 
per cent is divided by 12 ar 


Application: The August 7, 2010 draft legislation (Part 1 — NRTs), subsec. 7), 
will amend subpara. 94.1(1)(f)(ii) to read as above, applicable on the same basis as 
the proposed amendment to 94.1(1) before (b) above. : 


Technical Notes (Sept. 10, 2010): Where subsection 94.1(1) applies to a tax- 
payer for a taxation year, paragraphs 94.1(1)(f) and (g) determine the amount re- 
quired to be included in computing the taxpayer’s income for the year under that 
subsection. Paragraph 94.1(1)(f) is amended so that the interest factor used in com- 
puting the income inclusion under that subsection is the interest rate prescribed under 
Part XLII of the Regulations for the relevant period plus 2%. 


Federal Budget, ‘Supplementary Information, March 4, 2010: Foreign In- 
vestment Entities and Non-Resident Trusts 


The Income Tax Act includes rules designed to prevent Canadians from using foreign 
intermediaries to avoid paying their fair share of tax. However, the rules are not fully 
effective in certain circumstances where aggressive offshore tax-planning schemes 
are used to circumvent their application. ae 


The Government continues to make efforts to ensure that appropriate rules exist to 
counter these schemes, Most recently, proposals for amendments were tabled during 
the second session of the 39th Parliament. Those proposals were not enacted before 
Parliament was dissolved in September 2008. Budget 2009 stated that the Govern- 
ment would review the outstanding proposals before proceeding with measures in 
this area. As a result of this review, the Government has developed the following 
revised proposals to replace the outstanding proposals for public consultation with a 
view to developing revised legislation, which will then also be released for comment. 


Foreign Investment Entities [former proposed 94.1-94.4 — ed. if 


The revised proposals replace the outstanding proposals with respect to foreign in- 
vestment entities with the following limited enhancements to the existing rules in the 
Income Tax Act: 7 oe 


* Section 94.1 of the Income Tax Act currently requires an income inclusion with 
respect to interests in an “offshore investment fund property” in certain circum- 
stances. It is proposed that the prescribed rate applicable in computing the in- 
come inclusion for an interest in an offshore investment fund property be in- 
creased to the three-month-average Treasury Bill rate plus two percentage 
points. This increase in the prescribed rate is intended to better reflect actual 
long-term investment returns. CU 7 
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d above will be subje 
in Parliament. The publi 


g any issues identified in comments received a 
e design of the draft legislation to implem 
lowing which draft legislation will be released for public commentary 


exceeds 


(g) the taxpayer’s income for the year (other than a capital gain) 

from the offshore investment fund property determined without 

reference to this subsection. 
Related Provisions: 53(1)(m) — Addition to ACB; 87(2)4.95) — Amalgamation — 
continuing corporation; 94(1)(c)(i)(D) [to be repealed] — Income under 94.1 included 
in income of offshore trust; 94(3)(a) [proposed] — Certain non-resident trusts treated 
as resident in Canada for certain purposes; 95(1)“foreign accrual property income”C — 
Application to determination of FAPI; 152(4)(b)(vii) — Three-year extension to reas- 
sessment deadline; 261(5)(f)(ii) — Functional currency reporting — meaning of “cur- 
rency of a country other than Canada”. 


Regulations: 4301(c) (prescribed rate of interest for 94.1(1)(f)(ii)); to date, no pre- 
scribed non-resident entities prescribed for 94.1( 1)(a). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. 


(2) Definitions — In this section, 


“designated cost” to a taxpayer at any time in a taxation year of an 
offshore investment fund property that the taxpayer holds or has an 
interest in means the amount determined by the formula 


A+B+C+D 
where 


A is the cost amount to the taxpayer of the property at that time 
(determined without reference to paragraphs 53(1)(m) and (q), 
subparagraph 53(2)(c)(i.3), paragraphs 53(2)(g) and (g.1) and 
section 143.2), 


B is, where an additional amount has been made available by a 
person to another person after 1984 and before that time, 
whether by way of gift, loan, payment for a share, transfer of 
property at less than its fair market value or otherwise, in cir- 
cumstances such that it may reasonably be concluded that one of 
the ‘main reasons for so making the additional amount available 
to the other person was to increase the value of the property, the 
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total of all amounts each of which is the amount, if any, by 

which such an additional amount exceeds any increase in the 

cost amount to the taxpayer of the property by virtue of that ad- 
ditional amount, 


C is the total of all amounts each of which is an amount included 
in respect of the offshore investment fund property by virtue of 
this section in computing the taxpayer’s income for a preceding 
taxation year, and 


D is | (3) Interpretation — Where subsection (1) is applied with respect 
(a) where the taxpayer has held or has had the interest in the | to an offshore investment fund property that was 


‘property at all times since the end of 1984, the amount, if 
“any, by which the fair market value of the property at the end (a) hela’ by ‘the: taxpayer on February 19, 18% 


of 1984 exceeds the cost amount to the taxpayer of the pro- (b) received as a stock dividend in respect of a share of the capi- 
perty at the end of 1984, or tal stock of a non-resident entity held by the taxpayer on Febru- 
ary 15, 1984, 


(b) in any other case, the total of 


(i) the amount, if any, by which the fair states value of 
the property at the particular time the taxpayer acquired 
the property exceeds the cost amount to the taxpayer of 
the property at the particular time, and 


(ii) the amount, if any, by which 


(c) received as a stock dividend in respect of'a share of the capi- 
tal stock of a non-resident entity that the taxpayer had previously 
received as described in paragraph (b), or 


(d) substituted for a property held by the taxpayer on February 
15, 1984 pursuant to an arrangement that existed on that date, 


tet the reference to “1984” in the descriptions of B and D in the defini- 
(A) the total of all amounts each of which is an | tion “designated cost” in subsection (2) shall be read as a reference 
amount that would have been included in respect of | ¢9 «j995” 

pe P aePt, becausy, cr me cael ee er ele the Definitions [s. 94.1]: “amount”, “annuity” — 248(1); “Canada” — 255, Interpreta- 
axpayer s income for a taxation year that began | jon Act 35(1); “capital gain” — 39(1)(a), 248(1); “controlled foreign affiliate” — 
before June 20, 1996 if the cost to the taxpayer of the 95(1), 248(1);° “corporation” — 248(1), Interpretation Act 35(1); “cost amount” — 
property were equal to the fair market value of the | 248(1); “currency of a country other than Canada” — 261(5)(f)(ii); “designated 


property at the particular time cost”. — 94.1(2); “exempt foreign trust’? —94(1); “fiscal period” — 249(2), 249.1; 
d “foreign affiliate” —95(1), 248(1); “foreign resource property” — 66(15), 248(1); 
ees “¢mmovable” — Quebec Civil Code art. 900-907; “investment corporation” — 130(3), 


(B) the total of all amounts each of which is an | 248(1); “month” — Interpretation Act 35(1); “non-resident” — 248(1); “non-resident 

amount that was included in respect of the property OT NP RIMRA Gr | Rae HAO ane PEE hens “prescribed” — 
: : : : abc ; “prescribed rate” — Reg. ; “property” — ; “qualifying interest” — 

oar es on athe = wearers ss ne Rat SN. | 252)im); “resident” — 250, “resident contributor” — 94(1); “resident in Canada” — 
come for a taxation year that began betore June <U, | 959. “share” — 248(1); “substituted” — 248(5); “taxation year” —95(1), 249; “tax- 
1996, ihe Age “trust” — OHD, 248(1), (3). 

except that the designated cost of an offshore investment fund pro- : ansitional rules for taxpayers 

perty that is a prescribed offshore investment fund property is nil; 


Related Provisions: 94.1(3) — Pre-Feb. 15/84 property. 
Regulations: 6900 (prescribed offshore investment fund property). 
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“non-resident entity” means a corporation that is not resident in 

Canada, a partnership, organization, fund or entity that is not resi- 

dent or is not situated in Canada or a trust with respect to which the - a 

rules in p aint h sats of i APPLY. ( a return of income for the yea taxpayer has, in respect of a partici- 
: : OG : interest i n invest ntity, in this _ ae ‘subsec- 


the taxpayer’ § filing-due 
Act is ae fo. J 


, ) the taxpa r’ $ repo: a in vision ie ae le in pect oe a partic ne : 
r the amount required to be included under th the Actin — 


: reporte deduction for : year in » respect. of a participat- 
, interest is deemed to be the. amount! deductible under the | Actin comput- A 


rele ant: peti noe may be. 
amount, if any, determined by the formula 
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(A-B) -(C- D) — 


where J 
A__ is the total of all amounts each of which i 


‘eported inclusion for a year in 


respect of a participating interest, or a taxable capital gain for a taxation year 
that ends in the relevant period from the disposition of a participating inter- _ 


est of the taxpayer described in paragraph (5)(a), 7 


B _ is the total of all amounts each of which is a reported deduction for a year in - 


respect of a participating interest, or an allowable capital loss for a taxation 
year that ends in the relevant period from the disposition of a participating 
interest of the taxpayer described in paragraph (5)(a), 


C is the total of all amounts each of which is 


(a) an amount that would be required to be included under the Act, read 
without reference to this Act, in the taxpayer’s income for a taxation 
year that ends in the relevant period in respect of a property that is a 
participating interest of the taxpayer described in paragraph (5)(a), or 


(b) a taxable capital gain computed without reference to this Act for a 
taxation year that ends in the relevant period from the disposition of a 
participating interest of the taxpayer described in paragraph (5)(a), and 


Dis the total of all amounts each of which is an allowable capital loss com- 
puted without reference to this Act for a taxation year that ends in the rele- 
vant period from the disposition of a participating interest of the taxpayer 
described in paragraph (5)(a). Lo 

(8) Subsection (9) applies to a taxpayer in respect of a participating interest de- 

scribed in paragraph (5)(a) for the first taxation year that ends after the relevant 

period if 
(a) at the start of the year the taxpayer holds the participating interest; 


(b) the total of all amounts each of which is a reported deduction for a year 
in respect of the participating interest exceeds the total of all amounts each 
of which is a reported inclusion for a year in respect of the participating 
interest (such amount referred to in subsection (9) as the “excess”); and 


(c) the amount determined for B in applying the formula in subsection (7) in 
computing the taxpayer’s income for that year exceeds the amount, if any, 
that is the amount determined for A in so applying that formula. 


(9) If this subsection applies to a taxpayer in respect of a participating interest, in 
computing the adjusted cost base to the taxpayer of the participating interest at 
any time after the start of the taxation year, there is to be deducted an amount 
equal to the excess determined in respect of the participating interest under para- 
graph (8)(b). 


(10) If subsection (6) does not apply to a taxpayer, and in a return of income for 
a taxation year that ends in the relevant period, the taxpayer has in respect of a 
participating interest in a foreign investment entity a reported inclusion or a re- 
ported deduction for the year, notwithstanding subsection 152(4), for the purpose 
of determining, at any time after the end of the normal reassessment period of 
each taxation year of the taxpayer that ends in the relevant period, the amount of 
any refund to which the taxpayer is entitled in respect of any such year, or a 
reduction of an amount payable under this Part by the taxpayer for any such 
year, the Minister of National Revenue may, if the taxpayer makes an application 
for that determination on or before the day that is 365 days after this Act is 
assented to reassess tax, interest or penalties payable under this Part by the tax- 
payer in respect of each such year. 


Definitions [subsecs. 7(5)-(10)]: “adjusted cost base” — 54, 248(1); “allowable 
capital loss” — 38(b), 248(1); “amount”, “disposition”, “filing-due date” — 248(1); 
“Minister” — 248(1); “Parliament” — Interpretation Act 35(1); “participating inter- 
est”, “prescribed”, “property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxa- 


tion year” — 249; “taxpayer” — 248(1). 
Technical Notes (Sept. 10, 2010): Transitional rules 


The coming-into-force provisions for the amendments to section 94.1 also provide 
tules for determining the income tax treatment of a taxpayer who voluntarily complied 
with earlier proposed amendments (the “outstanding proposals”) tabled during the sec- 
ond session of the 39th Parliament and which were not enacted before Parliament dis- 
solved in September 2008. Budget 2010 announced that the Government would not be 
proceeding with the outstanding proposals. However, a taxpayer who voluntarily com- 
plied with the outstanding proposals in previous years will have the option of request- 
ing to have those years reassessed by the CRA. Such a request must be made to the 
Minister of National Revenue on or before the day that is 365 days after the transitional 
rules receive Royal Assent. 


If a taxpayer who voluntarily complied with the outstanding proposals in previous 
years does not wish to be reassessed for those years, and had more income than would 
have been the case under the existing rules, the taxpayer will have the option of taking 
a deduction for the excess income. Under such an option, the tax assessed on income 
from all foreign investment entities held by the taxpayer for the period 2001 to 2008 
would be deemed to be the amount of tax required to be remitted under the Act (pro- 
vided the taxpayer made a reasonable effort to compute that income in accordance with 
the outstanding proposals), and the taxpayer would be allowed a deduction for the 
amount, if any, by which the amounts included in income in respect of those invest- 
ments for those years was in excess of the amount that would otherwise have been 
included in income in respect of those investments for those years. The deduction must 
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be claimed by the taxpayer in computing the taxpayer’s income for the first taxati 
ear that ends after the last taxation year of the taxpayer that ends before 


tYyy 
Y 


ote that the election is not intended to override the CRA’s role in enforcing com 
ance with the provisions of the Act. For example, the election would not preve 
CRA from reassessing a particular tax return where the taxpayer failed 

amount of income required by section 94.1. 

If a taxpayer voluntarily complied with the outstanding proposals in p 
respect of a participating interest, and included less in income than would Ne 
the case under the existing rules, the excess is not required to be included in inc n 
Instead, the taxpayer will be required to deduct an amount in computing the adju 
cost base of those participating interests held after the start of the taxpayer’s first 
tion year that ends after March 4, 2010. The deduction amount is the amount by whi 
the deductions reported by the taxpayer under the outstanding proposals exceed t 
income inclusions reported by the taxpayer under the outstanding pr »posals. 


The following examples illustrate the application of these transitional rules. 
Example 1 | ee 
Ms. Brown has, continuously since 2004, held interests in three foreign inv 
ments (X, Y and Z). Investment X is property that is an offshore investment 
_ property in respect of which section 94.1 requires Ms. Brown to include an amo. 
in income. Investment Y consists of shares of a foreign corporation that is not 
foreign affiliate of Ms. Brown and not an offshore investment fund property. 
vestment Z is a fixed interest in a non-resident trust, the fair market value of whi 
represents 15% of the total fair market value of all interests in that trust. Under t 
rules applicable for 2004 to 2009, Ms. Brown was required to include the fol 
ing amounts in income, as applicable, for the relevant taxation years: for inves 
_ ment X, an amount computed with reference to the designated cost of investment 
_and the prescribed rate for the year under section 94.1: for investment Y, the to 
of all dividends received from the corporation; and for investment Z, the amount 
determined under section 91 acting in operation with paragraph 94(1)(d) of th 
_ Income Tax Act. However, Ms. Brown instead made reasonable efforts to compute, 
and include in income amounts on the basis that each of the three investments was 
4 participating interest (and not an exempt interest) in a foreign investment entity 
as defined in the outstanding proposals. es 


A summary of amounts required to be included in Ms. Brown’s income and the 
amounts actually included in her income is as follows: 


Taxation Year Actual amount Required inclusion Net Difference — 
included in income amount — : 


2004 $ 1,000 $ 50 $ 950 

2005 1000) 9.63 53 947 58 
2006 <5,000> 1,000 <6,000> 
2007 4,000 55 3,945 ge 
2008 2,000 60 - 1,940 

Total $ 3,000 $ 1218 $ 1,782 


In the result, Ms. Brown has the choice of amending her previously filed returns to 
reflect the correct amount of tax payable for each year, or she may choose to have 
her tax payable for those years computed as if the amounts that she actually in- 
cluded in income in respect of investments X, Y and Z resulted in the proper 

amount of tax payable for those years and claim the $1,782 difference as a deduc- 
tion in computing her income for 2010. In the event that Ms. Brown ’s circum- 

stances are such that the deduction of $1,782 is in excess of her income, the 
$1,782will form part of her non-capital loss for 2010. Any errors and omissions 

made by Ms Brown for the taxation years 2004 to 2008 that do not relate to her 
investments in X, Y and Z are subject to normal reassessment procedures. 


Adjusted Cost Base Adjustments 


If Ms. Brown chooses to amend her previously filed returns to reflect the unt of 
tax payable for each year as determined under the rules applicable to those years, 
the cost base of her investments will be adjusted by the income inclusions required 
for each year. If Ms. Brown elects to have her tax payable for those : 
puted as if the amounts that she included in income in respect of those in’ 

resulted in the proper amount of tax payable for those years and claim ti 
ence as a deduction in computing her income for 2010, the cost base of he 
ments will be adjusted for the actual amount of income inclusions and 
claimed (as such amounts will be deemed to be the amounts require 
cluded in income or deducted for those years). In addition, the cost 

investments will also be adjusted for the deduction claimed in 2010. AS a re. 
either case (in other words, whether she chooses to have her previous re 
sessed, or elects to have her tax payable for those years computed 

amounts that she included in income in respect of those invesments resulted in 
proper amount of tax payable for those years and claims the deduction in 20 
the adjusted cost base of her investments will be the same after taking account 
the ACB adjustment for the deduction in 2010. . .. 3 


Example vs . 


i 


Mr. Brown has, continuously since 2004, held interests in three foreig est- 
ments (X, Y and Z). Investment X is property that is an offshore investme fund 
property in respect of which section 94.1 requires Mr. Brown to include an amount 
in income. Investment Y consists of shares of a foreign corporation ‘is nota 
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is hae cles of the ass ine 
exempt interest) in a foreign ee ae enti 


e inv y 
period exceeds the amount of the 


exa ie assume tha ea losses in ns nd 2007 ¢ arose as a result of mark- to- 


also that 


adjusted cost base oe his | investment in investment x by the amount of such EXCESS. 
xample, any errors and omissions made by r. Brown for the taxa- 
tion years 2004 to 2008 that do not relate to his investments L x, Y and Z are 
subject to normal reassessment procedures. y y 


/ ‘ Ue See Addition — — 94, 


| in ‘non-resident commercial 
trusts For the purposes of subsection 
sections 95 and 233.4, an exempt foreign trust (other than a trust - 
described in any of paragraphs (a) t of the definition “exempt . 
foreign trust” in subsection 94(1)) is deemed to be ata particular 

time a controlled foreign affiliate of each particular person that is 
a Tesi eneficiary that holds a Ja at fi 
t that time, if, at that time ue 


~ (a) the total fair market value at that time of all specified fixed 
interests in the trust held by. the particular person, persons not 
aling at arm’s length with the particular perso 
ho acquired their interest in the trust in exchange fo consid- 
ration given to the trust by the particular person, is at least 
10% of the total fair market value at ieee time of all — : 
ie bee =—> in € cone or a : 


Related Provisions: 87(2)G.95) — ‘Amalgamation — oo continuing corporation; 


94.1(1)(a) — Offshore investment fund rules do not apply if 94.2 applies; 94.2(3) —_ 
Relief from double tax; 94.2(4) — Effect of not providing information to Ministes; 


152(4)(b) (vii) —— Three-year. extension t ent deadline. 


(2) Participating percentage - For the purposes of sibieec: 
tions 91(1) to (4) and sections 95 and 233 4, if a trust is deemed 


under subsection (1) to be at a particular time a controlled foreign 


affiliate of a person, the person is deemed to own a share of the 


nterest in ee 
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capital stock of the cont rolled foreign affiliate and the participat- 
- perc ntage a that share ig deemed to Be 


Ou in any chee case, the aes of 100 that ie fais market 
value at that time of the person’s specified fixed interests in 
___ the trust is of the fair market value at that time of all ad 


Related [Provisions 7(2)(. 95) Ahigallivation a connie corporation: 
94, 2(4) — ee of not providing information to Minister, EO —— Three- 


hase is deemed under sub- 
| a taxation year of the trust 
as the “trust’s year’) a controlled 
foreig n computing the amount to be in- 
cluded under ubsection n 91() | in the person’s income for a taxa- 
tion y: i ed to in this subsection as the “beneficiary’s 
year’) in which the trust’s year ends, there may be deducted an 
ot exceeding the part of the trust’s foreign accrual pro- 
perty income for the trust’s year that may reasonably be consid- 
ered as having been included in the part of the trust’s income 
ey eae wit thout reference | to subsections 104(6) and (12)) for 
luc puting the person’s income under 


\. 


R ve Provisions: 87 @. 15) _ Apolrsmsion oo continuing ipeperaton, 
94. - Effect of not providing information to Minister. 


(4) Demand for information — If the Minister fads a written 
demand to a taxpayer requesting additional information for the 
purpose of enabling the Minister to determine the fair market 
value of interests in a trust for the purpose of determining the ap- 
plication of subsections (1) to (3) to the taxpayer in respect of a 
taxation year, and information that may reasonably be considered 
to be sufficient to make the determination is not received by the 
Minister within 120 days (or within any longer period that is ac- 
ceptable to the Minister) after the Minister sends the demand, in 
tion to the taxpayer for that taxation year the fair 
ilue of those interests is deemed to be the fair market 
value as reasonably determined by the Minister based on the in- 
formation provided by the taxpayer to the Minister at or before the 
time the demand is sent ane ¢ other information soe ‘Minister con- 
siders is reasonable. cu 
Application: The August 27 0104 draft iGinaton (Part 1 — RTS), s. 8, will add 
s. 94.2, applicable to taxation years that end after March 4, 2010, except that if sub- 
sec. 94(3), as amended, applies to a trust for a taxation year that ends before March 5, 
2010, then s. 94.2 shall apply to each beneficiary under the trust for a taxation year of 
the beneficiary in which the earlier taxation year of the trust ends and, for those 
ate aie > s. is 2 ae Ye read as es 


@ at any yiime ina taxation year of a trust abi: is not resident in Canada or 
that, but for subsection 94(3), would not be so resident, a person benefi- 
Gially ee in the trust (referred to in this section as a tes ) 


@: a person en in Canada, ~~ 


Gi a corporation or trust with which a ‘person resident i in Canada was 
not pealing at arm’s length, or 


) oo foreign affiliate ofa person resident in Canada, and 


Se in Canada be a conwolied foreign affiliate ‘of the trust, has, 
7 other than i in oes: circumstances, acquired property, oe or 


lated to oe re ee or was the uncle, aunt, nephew or 
niece of that beneficiary, 7 7 


_ (QD was resident in Canada at any time in ne 18 nionth pe- 
__ tiod before the end of that year or, in the case of a person who 
as ceased to exist, was resident in Canada at any time in the 
18 month period before the person ceased to exist, and 
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year been resident in Canada for a period of, or peric 
total of which is, more than 60 months, or ne | 
(B) a trust or corporation that acquired the property, directl 
_ indirectly in any manner whatever, 


_ (IID) in the case of an individual, had before the end of that 


_ from a particular person de- 
_ Scribed in clause (A) with whom it was not dealing at arm’s 
o length ‘ cL i 

and the trust was not Oe oe 
(C)an inter vivos trust created at any time before 1960 by a per- 
son who at that time was a non-resi ent person, 2 
(D) a testamentary trust that arose as a consequence of the death 

of an individual before 1976, or ; 
(E) govemed by a foreign retirement arrangement, or _ . 
_ ii) all or any part of the interest of the beneficiary in the trust was 
acquired directly or indirectly by the beneficiary by way of : 
(A) purchase, : ees : 


(B) gift, bequest or inheritance from a person referred to in clause _ 


(A) or (B), or 4 Lo 

(C) the exercise of a power of appointment by a person referred to. 

in clause (i)(A) or (B), le se 
the following rules apply for that taxation year of the trust: — 


(c) for the purposes of subsections 91(1) to (4) and sections 95 and 233.4, : - 


(i) the trust shall, with respect to any beneficiary under the trust the 
fair market value of whose beneficial interest in the trust is not less 
than 10% of the aggregate fair market value of all beneficial interests 
in the trust, be deemed to be a non-resident Corporation that is con-— 
trolled by the beneficiary, ; 

(ii) the trust shall be deemed to be a non-resident corporation having a 
capital stock of a single class divided into 100 issued shares, and 

(ili) each beneficiary under the trust shall be deemed to own at any 


time the number of the issued shares that is equal to the proportion of 
100 that 


(A) the fair market value at that time of the beneficiary’s benefi- 


cial interest in the trust 
is of 


(B) the fair market value at that time of all beneficial interests in 
the trust, and 


(d) in computing the foreign accrual property income of the trust for that 
taxation year, there may be deducted such portion of the amount that 
would, but for this subsection, be the foreign accrual property income of 
the trust as may reasonably be considered as having been included in com- 
puting a beneficiary’s income under subsection 104(13) for a taxation year 
in which that taxation year of the trust ends. 


Technical Notes (Sept. 10, 2010): New section 94.2 sets out rules regarding a 
taxpayer's interest in a non-resident trust that is an exempt foreign trust under para- 
graph (h) of the definition “exempt foreign trust” in new subsection 94(1). j 


Specifically, subsection 94,2(1) provides that the trust be treated for purposes of sub- 
sections 91(1) to (4) and sections 94 and 233.4 as a controlled foreign affiliate (CFA) 
of the taxpayer if the taxpayer is a resident beneficiary under the trust that holds a 
“specified fixed interest” (as defined in new subsection 94(1)) in the trust, and the 
taxpayer either has contributed “restricted property” (as defined in new subsection 
94(1)) to the trust or holds specified fixed interests that (together with the interests of 
certain other persons) represent at least 10% of the total fair market value of all spec- 
ified fixed interests in the trust. As a result, the taxpayer will be required to include in 
computing their income an amount as required by section 91. For this purpose, the 
following additional rules apply: 


* subsection 94.2(2) deems the taxpayer to own shares of the capital stock of the 
CFA and provides rules for determining the taxpayer’s participating percentage 
of those shares: 


* subsection 94.2(3) allows the taxpayer an offsetting deduction to the extent that a 
source of income to the trust that is included in the trust’s foreign accrual pro- 
perty income (“FAPI”) for a year is also included in the part of the trust’s in- 


come for that year that is included in the taxpayer’s income under subsection — 


104(13) — in these circumstances, the taxpayer may reduce the taxpayer’s sub- 
section 91(1) income inclusion (otherwise determined) by the amount deter- 
mined under subsection 94.2(3): and 


the Minister may demand additional information from the taxpayer to determine 
the fair market value of interests in the trust and, if the information is not re- 
ceived in a timely manner, the fair market value of the interests is deemed to be 
the fair market value as reasonably determined by the Minister having regard to 
certain available information. ab 


Unlike the income computation of a taxpayer holding shares in a foreign corporation — 
where the income inclusion is computed on a share by share basis, the amount to be 


included in the income of a taxpayer holding an interest in a foreign trust is based on 
the taxpayer’s participating percentage in the trust, aggregating all of the taxpayer’s 
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ill not apply to a Canadian resident be 
rests in the trust are specified fixed inter 
tor to the trust (ie, j 


: Sitional section 94.2 the contents of previously enacted paragraphs 94( ) 
}) and subsection 94(4) — to each beneficiary under the trust for a taxation ye 


95. (1) Definitions for this subdivision — In this subdivision, 


“active business” of a foreign affiliate of a taxpayer means any 
business carried on by the foreign affiliate other than 


(a) an investment business carried on by the foreign affiliate, 


(b) a business that is deemed by subsection (2) to be a business 
other than an active business carried on by the foreign affiliate, 
or 


(c) a non-qualifying business of the foreign affiliate; 
Related Provisions: 95(1)“income from an active business” — What income in- 
cluded; 248(1) — Meanings of “active business” and “business”. 


History: The definition “active business” in subsec. 95(1) amended by 2007, c. 35, 
subsec. 26(1), applicable as described in the History at the end of s. 95. The definition 
formerly read: 


“active business” of a foreign affiliate of a taxpayer means any business carried 
on by the affiliate other than 


(a) an investment business carried on by the affiliate, or 


(b) a business that is deemed by subsection (2) to be a business other than an 
active business carried on by the affiliate; 


The definition “active business” added to subsec. 95(1) by 1995, c. 21, subsec. 46(3), 
applicable to taxation years of foreign affiliates of taxpayers that begin after 1994 ex- 
cept that, where there has been a change in the taxation year of a foreign affiliate of a 
taxpayer in 1994 and after February 22, 1994, the new definition applies to taxation 
years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation: or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“antecedent corporation” of a particular corporation means 


(a) a predecessor corporation (within the meaning assigned by 
subsection 87(1)) in respect of an amalgamation to which sub- 
section 87(11) applied and by which the particular corporation 
was formed, 


(b) a predecessor corporation (within the meaning of subsection 
87(1)) of the corporation (referred to in this definition as the 
“first amalco”) that was formed on an amalgamation of the pred- 
€cessor corporation and another corporation, where 


(i) shares of the capital stock of the predecessor corporation 
that were not owned by the other corporation, or by a corpo- 
ration of which the other corporation is a subsidiary wholly- 
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owned corporation, were exchanged on the amalgamation for 

shares of the capital stock of the first amalco that were, dur- 
ing the series of transactions or events that includes the amal- 
gamation, redeemed, acquired or cancelled by the first 
amalco for money, 


(ii) the first amalco was a predecessor corporation (within the 
meaning assigned by subsection 87(1)) in respect of an amal- 
gamation to which subsection 87(11) applied and by which 
the particular corporation was formed, and 


(iii) the amalgamation referred to in subparagraph (i) oc- 
curred in a series of transactions or events that included the 
amalgamation referred to in subparagraph (ii), 


-(c) a corporation that was wound-up into the particular corpora- 
tion in a winding- up to which subsection 88(1) applied, or 


(d) an antecedent corporation of an antecedent corporation of the 
particular corporation; 

Related Provisions: 248(10) — Series of transactions or events. 

History: The definition “antecedent corporation” in subsec. 95(1) added by 2009, c. 2, 


subsec. 25(1), applicable to taxation years of a foreign affiliate of a taxpayer that begin 
after October 2, 2007. However, 


[2009, c. 2, para. 25(6)(c)] if the taxpayer elects in writing in respect of all of its 
foreign affiliates and files the election with the Minister of National Revenue on or 
before the taxpayer’s “election day”, the amendment also applies to taxation years 
of a foreign affiliate of the taxpayer that begin before October 2, 2007 and after the 
date chosen by the taxpayer under paragraph (d) below; and 


(d) to be valid, an election must include the identification, by the. taxpayer. of its 
choice of one of the following dates: 


(i) December 31, 1994, 
(ii) December 20, 2002, or 
(iii) February 27, 2004. 


For purposes of the above [and for new 95(1)“calculating currency”, “designated ac- 
quired corporation”, “specified person or partnership”, “specified predecessor corpora- 
tion”, 95(2)(f)-(£.15) and 95(2.6)], the taxpayer’s “election day”’ is the later of the tax- 
payer’s filing-due date for the taxpayer's taxation year that includes the day on which 
this amendment is assented to, and the day that is one year after that day. 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest and 
penalties payable under the Act for any taxation year shall be made that is necessary to 
take into account this amendment. 


“calculating currency” for a taxation year of a foreign affiliate of 
a taxpayer means 


(a) the currency of the country in which the foreign affiliate is 
resident at the end of the taxation year, or 


(b) any currency that the taxpayer demonstrates to be reasonable 
in the circumstances; 


Related Provisions: 261 — Functional currency reporting. 


History: The definition “calculating currency” in subsec..95(1) added by 2009, c. 2, 
subsec. 25(1), applicable on the same basis as 95(1)“antecedent corporation”. 


“controlled foreign affiliate’, at any time, of a taxpayer BE in 
Canada, means 


(a) a foreign affiliate of the taxpayer that is, at that time, con- 
trolled by the taxpayer, or 


(b) a foreign affiliate of the taxpayer that would, at that time, be 
controlled by the taxpayer if the taxpayer owned 


(i) all of the shares of the capital stock of the foreign affiliate 
that are owned at that time by the taxpayer, 


(ii) all of the shares of the capital stock of the foreign affiliate 
that are owned at that time by persons who do not deal at 
arm’s length with the taxpayer, 


(iii) all of the shares of the capital stock. of the foreign affili- 
ate that are owned at that time by the persons (each of whom 
is referred to in this definition as a “relevant Canadian share- 
holder”), in any set of persons not exceeding four (which set 
of persons shall be determined without reference to the exis- 
tence of or the absence of any relationship, connection or ac- 
tion in concert between those persons), who 


(A) are resident in Canada, 
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(B) are not the taxpayer or a person described in subpara- 
graph (ii), and 

(C) own, at that time, shares of the capital stock of the 
foreign affiliate, and 


(iv) all of the shares of the capital stock of the foreign affili- 

ate that are owned at that time by persons who do not deal at 

arm’s length with any relevant Canadian shareholder; 
Related Provisions: 17(15)“controlled foreign affiliate” — Application of definition 
to loan by corporation to non-resident; 94.2(1) — Non-resident trust deemed to be con- 
trolled foreign affiliate for certain purposes; 94(3)(a)(x) [proposed] — Application to 
trust deemed resident in Canada; 95(2.01),. (2.02) — Shares held through holding com- 
panies, partnerships and trusts; 128.1(1)(d) — Foreign affiliate becoming resident in 
Canada deemed to have been controlled foreign affiliate; 233.4(4) — Reporting re- 
quirements; 248(1)‘controlled foreign affiliate’ — Definition applies to entire Act; 
256(6), (6.1) — Meaning of “controlled”; Canada-U.S. Tax Treaty:Art. XXIX:5(a) — 
U.S. “S” corporation may be deemed to be CFA. 


History: The definition “controlled foreign affiliate” in subsec, 95(1) amended by 
2007, c. 35, subsec. 26(1), applicable as described in the History at the end of s. 95. 
The definition formerly read: 


“controlled foreign affiliate”, at any time, of a taxpayer resident in Canada 
means a foreign affiliate of the taxpayer that was, at that time, controlled by 
(a) the taxpayer, 
(b) the taxpayer and not more than four other persons resident in Canada, 
(c) not more than 4 persons resident in Canada, other than the taxpayer, 
(d) a person or persons with whom the taxpayer does not deal at arm’s 
length, or 
(e) the taxpayer and a person or persons with whom the taxpayer does not 
deal at arm’s length; 


Paras. (c) to (e) of “controlled foreign affiliate” in subsec. 95(1) substituted for para. (c) 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 71(1), applicable to taxation years com- 
mencing after July 13, 1990. Para. (c) formerly read: 


(c) a related group of which the taxpayer was a member; 


“designated acquired corporation” of a taxpayer means a particu- 
lar antecedent corporation of the taxpayer if 


(a) the taxpayer or another antecedent corporation of the tax- 
payer acquired control of 


(i) the particular antecedent corporation, or 


(ii) a corporation (referred to in this definition as a “succes- 
sor corporation’) of which the particular antecedent corpora- 
tion is an antecedent corporation, and 


(b) immediately before the acquisition of control or a series of 
transactions or events that includes the acquisition of control, the 
taxpayer, the other antecedent corporation or a corporation resi- 
dent in Canada of which the taxpayer or the other antecedent 
corporation is a subsidiary wholly-owned corporation, as the 
case may be, dealt at arm’s length (otherwise than because of a 
right referred to in paragraph 251(5)(b)) with the particular ante- 
cedent corporation or the successor corporation, as the case may 
be; 

Related Provisions: 248(10) — Series of transactions or events. 

History: The definition “designated acquired corporation” in subsec. 95(1) added by 

2009, c. 2, subsec. 25(1), applicable on the same’ basis as 95(1)“antecedent 

corporation’. 


a 2 posed Addition — 95(1)“designated Hanioaneny 
] oS and dissolution” os 


“designated liquidation and dissolution”, of a foreign affiliate 
(referred to in this definition as the “disposing affiliate’) of a tax- 
payer, means a liquidation and dissolution of the diepotine affili- 
ate in respect of which | 


(a) the taxpayer had, immediately berate the time of the earli- 
est distribution of property by the disposing affiliate in the 
course of the liquidation and dissolution, a surplus entitlement 
Q percentage in respect of the disposing affiliate of not less than 
02, 
. ) both 
oe the percentage determined by. the honing formula is 
. ae than or eat to spies 
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where _— : 
A is the amount, if any, by which 


NS 


a property that is distributed by the disposing affili-_ 


ate, in respect of shares of the capital stock of the — 
disposing affiliate, in the course of the liquidation — 
and dissolution to one particular shareholder of the 


disposing affiliate that was, immediately before the 
time of the distribution, a foreign affiliate of the 
i) Rey Sw 
exceeds . oe ye 
~— (B) the total of all amounts each of which is an 


amount owing (other than an unpaid dividend) by, or 


an obligation of, the disposing affiliate that was as- 
sumed or cancelled by the particular shareholder in 
consideration for a property referred to in clause (A), 
and 


B is the amount, if any, by which 


(A) the total of all amounts each of which is the fair 
market value, at the time at which it is distributed, of 
a property that is distributed by the disposing affili- 
ate, in respect of shares of the capital stock of the 
disposing affiliate, to a shareholder of the disposing 
affiliate in the course of the liquidation and 
dissolution 


exceeds 


(B) the total of all amounts each of which is an 

amount owing (other than an unpaid dividend) by, or 

an obligation of, the disposing affiliate that was as-. 
sumed or cancelled by a shareholder of the disposing 

affiliate in consideration for a property referred to in 

clause (A), and 


(ii) at the time of each distribution of property by the dis- 
posing affiliate in the course of the liquidation and dissolu- 
tion in respect of shares of the capital stock of the disposing 
affiliate, the particular shareholder holds shares of that cap- 
ital stock that would, if an annual general meeting of the 
shareholders of the disposing affiliate were held at that 
time, entitle it to 90% or more of the votes that could be 
cast under all circumstances at the meeting, or 


(c) one particular shareholder of the disposing affiliate that 
was, throughout the liquidation and dissolution, a foreign affil- 
iate of the taxpayer owns not less than 90% of the issued 
shares of each class of the capital stock of the disposing affili- 
ate throughout the liquidation and dissolution; 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
16(7), will add the definition “designated liquidation and dissolution” to subsec. 
95(1), applicable in respect of liquidations and dissolutions of foreign affiliates of a 
taxpayer that begin after August 19, 2011; however, if [per subsec. 16(28) of the. 
draft legislation] the taxpayer elects in writing under this subsection in respect of all 
of its foreign affiliates and files the election with the Minister of National Revenue 
on or before the day that is the later of the taxpayer's filing-due date for the tax- 
payer's taxation year that includes the day on which this draft legislation is assented 


to, 


to and the day that is one year after the day on which this draft legislation is assented 


iates of the taxpayer that begin after December 20, 2002: and 

(b) in respect of liquidations and dissolutions of all foreign affiliates of the tax- 
payer that begin on or before August 19, 2011, the definition is to be read with- 
out reference to its subpara, (b)(ii). 


(a) the definition is applicable to liquidations and dissolutions of all foreign affil- 


The above election also affects the in-force rules for Proposed Amendments to Reg. 
5903(5)(b), 5905(7) and 5907(9)(b). See Application annotations to those proposals. 


See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: The expression “designated liquidation and dissolution” or 
“DLAD” is relevant for the amended version of paragraph 95(2)(e), as discussed be- 
low, and applies in respect of the liquidation and dissolution of a foreign affiliate into 
another foreign affiliate. It has some similarities to the new concept of a “qualifying 
liquidation and dissolution” (“QLAD”), in new subsection 88(3.1), but it also has 


(A) the total of all amounts each of which is the fair 
market value, at the time at which it is distributed, of 


Income Tax Act, Part I, Division B 


centage in the liq 
90% at the time of the first distribution of ‘property; 
gle foreign affiliate of the taxpayer 
‘receives at least 90% of the net asset 
‘ourse of the liquidation and dissolution 
has at least 90% of the voting power in the 
the time of each distribution; or (ee oe 
ingle foreign affiliate of the taxpayer owns at least 90% o 
class of the liquidating affiliate throughout the liquidati dissolution 
One of the key implications of conditions 2 and 3 above is that it is not necessary f 
the taxpayer itself to have a substantially-wholly-owned indirect interest in the liq 

dating affiliate — that testing is done at the level of the shareholder affiliate. 
This new definition applies, along with new paragraph 95(2)(e), to liquidations an¢ 


xpayer has a surplus 


of the liquidating affiliate 
md 


juidating affiliate’ 


dissolutions that begin after August 19, 2011, but the taxpayer may elect to hav 
apply to liquidations and dissolutions that begin after December 20, 2002. If such a 
election is made, that definition is to be read without reference to the 90% voting 
power test, as discussed above, for liquidations and dissolutions that begin befo 

August 19, 2011. LS _ : 

Related Provisions: 13(21.2)(e)Gii)(E\(D2, 14(12)(g)G)(B), 18(15)(b)(iv)(A) CD. 
40(3.4)(b)(v)(A)D), 40(3.5)(c)(iii) — DLAD excluded from pregnant-loss rules; 
95(2)(e) — Liquidation and dissolution of foreign affiliate. 2 ee 


“eligible trust”, at any time, means a trust, other than a trust 
(a) created or maintained for charitable purposes, 
(b) governed by an employee benefit plan, 


(c) described in paragraph (a.1) of the definition “trust” in sub- 
section 108(1), 


(d) governed by a salary deferral arrangement, 


(e) operated for the purpose of administering or providing super- 
annuation, pension, retirement or employee benefits, or 


(f) where the amount of income or capital that any entity may 
receive directly from the trust at any time as a beneficiary under 
the trust depends on the exercise by any entity of, or the failure 
by any entity to exercise, a discretionary power; 


History: The definition “eligible trust” in subsec. 95(1) added by 2007, c. 35, subsec. 
26(9), applicable as described in the History at the end of s. 95. 


“entity” includes an association, a corporation, a fund, a natural 
person, a joint venture, an organization, a partnership, a syndicate 
and a trust; 


History: The definition “entity” in subsec. 95(1) added by 2007, c. 35, subsec. 26(9), 
applicable as described in the History at the end of s. 95. 


“excluded property”’, at a particular time, of a foreign affiliate of a 
taxpayer means any property of the foreign affiliate that is 


(a) used or held by the foreign affiliate principally for the pur- 
pose of gaining or producing income from an active business 
carried on by it, 

(b) shares of the capital stock of another foreign affiliate of the 
taxpayer where all or substantially all of the fair market value of 
the property of the other foreign affiliate is attributable to pro- 
perty, of that other foreign affiliate, that is excluded property, 


(c) property all or substantially all of the income from which is, 
or would be, if there were income from the property, income 
from an active business (which, for this purpose, includes in- 
come that would be deemed to be income from an active busi- 
ness by paragraph (2)(a) if that paragraph were read without ref- 
erence to subparagraph (v)), or 


(c.1) property arising under or as a result of an agreement that 


(i) provides for the purchase, sale or exchange of currency, 
and 


(ii) either 
(A) can reasonably be considered to have been made by 
the affiliate to reduce its risk, with respect to an amount 
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that was receivable under an agreement that relates to the 
sale of excluded property or with respect to an amount 
that was receivable and was a property described in para- 
graph (c), of fluctuations in the value of the currency in 
which the amount receivable was denominated, or 


(B) can reasonably be considered to have been made by 
the affiliate to reduce its risk, with respect to any of the 
following amounts, of fluctuations in the value of the cur- 
rency in which that amount was denominated: 


(1) an amount that was payable under-an agreement 
that relates to the purchase of property that (at all 
times between the time of the acquisition of the pro- 
perty and the particular time) is excluded property of 
the affiliate, 


(IL) an amount of indebtedness, to the extent that the 
proceeds derived from the issuance or incurring of the 
indebtedness can reasonably be considered to have 
been used to acquire property that (at all times be- 
tween the time of the acquisition of that property and 
the particular time) is excluded property of the affili- 
ate, or 


(III) an amount of indebtedness, to the extent that the 
proceeds derived from the issuance or incurring of the 
indebtedness can reasonably be considered to have 
been used to repay the outstanding balance of 


1. an amount that, immediately before the time of 
that repayment, is described by subclause (I), 


2. an amount of indebtedness of the affiliate that, 
immediately before the time of that repayment, is 
described by subclause (II), or 


3. an amount of indebtedness of the affiliate that, 
immediately before the time of that repayment, is 
described by this subclause, 


and, for the purposes of the definitions “foreign affiliate” in this 
subsection and “direct equity percentage” in subsection (4) as they 
apply to this definition, where at any time a foreign affiliate of a 
taxpayer has an interest in a partnership, 


(d) the partnership shall be deemed to be a non-resident corpora- 
tion having capital stock of a single class divided into 100 issued 
shares, and 


(e) the affiliate shall be deemed to own at that time that propor- 
tion of the issued shares of that class that 


(i) the fair market value of the affiliate’s interest in the part- 
nership at that time 
is of 
(ii) the fair market value of all interests in the partnership at 
that time; 
Related Provisions: 85.1(4)(a)— Exception to share-for-share exchange rules 


where foreign affiliate’s property is substantially all excluded property; Reg. 
5907(5.1) — Rules on disposition of excluded property by FA. 


History: The opening words and paras. (a) to (c) of the definition “excluded property” 
in subsec. 95(1) amended and para. (c.1) added by 2007, c. 35, subsec. 26(2), applica- 
ble as described in the History at the end of s. 95. That portion formerly read: 


“excluded property” of a foreign affiliate of a taxpayer means any property of the 
foreign affiliate that is 


(a) used or held by the foreign affiliate principally for the purpose of gaining 
or producing income from an active business, 


(b) shares of the capital stock of another foreign affiliate of the taxpayer 
where all or substantially all of the property of the other foreign affiliate is 
excluded property, or 
(c) an amount receivable the interest on which is, or would be if interest 
were payable thereon, income from an active business by virtue of subpara- 
graph (2)(a)(ii), 
That portion of the definition “excluded property” following para. (c) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 71(2), applicable after 1989. That portion 
formerly read: 


and for the purpose of this definition, where a foreign affiliate of a taxpayer has 
an interest in a partnership and the fair market value of the interest is equal to or 


S. 95(1) for 


greater than 10% of the fair market value of all interests in the partnership, the 
partnership shall be deemed to be another foreign affiliate of the taxpayer and the 
interest of the foreign affiliate in the partnership shall be deemed to be shares of 
the capital stock of that other foreign affiliate; 


“exempt trust’, at a particular time in respect of a taxpayer resi- 
dent in Canada, means a trust that, at that time, is a trust under 
which the interest of each beneficiary under the trust is, at all times 
that the interest exists during the trust’s taxation year.that includes 
the particular time, a specified fixed interest of the beneficiary in 
the trust, if at the particular time 


(a) the trust is an, eligible trust, 


(b) there are at least 150. beneficiaries'each of whom holds a 
specified fixed interest, in the trust, that has a fair market value 
of at least $500, and 


(c) the total of all amounts each of which is the fair market value 
of an interest as a beneficiary under the trust held by a specified 
purchaser in respect of the taxpayer is not more than 10% of the 
total fair market value of all interests as a beneficiary under the 
trust; 


History: The definition “exempt trust” in subsec. 95(1) added by 2007, c. 35, subsec. 
26(9), applicable as described in the History at the end of s. 95. 


“foreign accrual property income” of a foreign affiliate of a tax- 
payer, for any taxation year of the affiliate, means the amount deter- 
mined by the formula 


Aci. carva psa goa ete 


property income” in 
ears of a lke 


a> . a3 


spositions tha occur after fea 
occurring in oe affil ate 


taxation years that end on or Tae August 19, 2011. 


where 


A is the amount that would, if section 80 did not apply to the affili- 
ate for the year or a preceding taxation year, be the total of all 
amounts, each of which is the affiliate’s income for the year 
from property, the affiliate’s income for the year from a business 
other than an active business or the affiliate’s income for the 
year from a non-qualifying business of the affiliate, in each case 
that amount being determined as if each amount described in 
clause (2)(a)(ii)(D) that was paid or payable, directly or indi- 
rectly, by the affiliate to another foreign affiliate of the taxpayer 
or of a person with whom the taxpayer does not deal at arm’s 
length were nil where an amount in respect of the income de- 
rived by the other foreign affiliate from that amount that was 
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paid or payable to it by the affiliate was added in computing its 


income from an active business, other than 


(a) interest that would, by virtue of paragraph 81(1)(m), not 
be included in computing the income of the affiliate if it were 
resident in Canada, 


(b) a dividend from another ae affiliate or the Bree Age 


(c) a taxable dividend to the extent that the amount thereof 
would, if the dividend were received by the taxpayer, be de- 
ductible by the taxpayer.under section 112, or 


(d) any amount included because of subsection 80.4(2) in the | 


affiliate’s income in respect of indebtedness to another cor- 
poration that is a foreign affiliate of the taxpayer or of a per- 
son resident in Canada with whom the taxpayer does not deal 
at arm’s length, 


A.1 is twice the total of all amounts included in computing the af- 
filiate’s income from property or businesses (other than active 
businesses) for the year because of subsection 80(13), 


A.2 is the amount determined for G in respect of the affiliate for 
the preceding taxation year, 


Bis such portion of the affiliate’s taxable capital gains for the year 
from dispositions of property, other than dispositions of ex- 
cluded property to which none of paragraphs (2)(c), (d) and (e) 
apply, as may reasonably be considered to have accrued after its 
1975 taxation year, 


Proposed Amendment — 95(1)“foreign accrual 
property income”B 


B_ is the total of all amounts each of which is the portion of the 
affiliate’s income (to the extent that the income is not included 
under the description of A) for the year, or of the affiliate’s 
taxable capital gain for the year that can reasonably be consid- 
ered to have accrued after its 1975 taxation year, from a dispo- 
sition of property 


(a) that is not, at the time of HsEpeien, excluded property : 
of the affiliate, or 


(b) that is, at the time of disposition edehided property of 
the affiliate, if any of paragraphs (2)(c) to ©) or 88(3)(a) 
applies to the disposition, 
Application: The August 19, 2011 draft legislation (foreign. affiliates), subsec. 
16(2), will amend the description of B in the definition “foreign accrual ‘property 
income” in subsec. 95(1) to read as above, applicable in respect of taxation Aieos ofa 
foreign affiliate of a taxpayer that end after December 19, 2002. i 
See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: Under current variable B, the amount added to FAPI is the 
portion of the affiliate’s taxable capital gains for the year from dispositions of pro- 
perty, other than dispositions of excluded property to which none of paragraphs 


95(2)(c), (d) and (e) apply, that may reasonably be considered to have ace? after 
its 1975 taxation year. ; ) 


Variable B is being expanded to include certain gains on income account and any 
gains realized under paragraph 88(3)(a) or 95(2)(d.1). 


[See also under 95(1)“foreign accrual property income” formula above —ed.] ae 


C is, where the affiliate is a controlled foreign affiliate of the tax- 
payer, the amount that would be required to be included in com- 
puting its income for the year if 


(a) subsection 94.1(1) were applicable in computing that 
income, 


(b) the words “earned directly by the taxpayer” in that sub- 
section were replaced by the words “earned by the person 
resident in Canada in respect of whom the taxpayer.is a for- 
eign affiliate’, 


(c) the words “other than.a controlled foreign affiliate of the 
taxpayer or a prescribed non-resident entity” in paragraph 
94.1(1)(a) were replaced by the words “other than a pre- 
scribed non-resident entity or a controlled foreign affiliate of 


Income Tax Act, 
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a person resident in Canada of whom the taxpayer is a con- 
trolled foreign affiliate”, and 


(d) the words “other than a capital gain” in paragraph 
94.1(1)(g) were replaced by the words “other than any in- 
come that would not be included in the taxpayer’s foreign 
accrual property income for the year if the value of C in the 
definition “foreign accrual property income” in subsection 
95(1) were nil and other than a capital gain’, 


D is the total of all amounts, each of which is the affiliate’s loss for 
the year from property, the affiliate’s loss for the year from a 
business other than an active business of the affiliate or the affil- 
iate’s loss for the year from a non-qualifying business of the af- 
filiate, in each case that amount being determined as if there 
were not included in the affiliate’s income any amount described 
in any of paragraphs (a) to (d) of the description of A and as if 
each amount described in clause (2)(a)(11)(D) that was paid or 

_ payable, directly or indirectly, by the affiliate to another foreign 
affiliate of the taxpayer or of a person with whom the taxpayer 
does not deal at arm’s length were nil where an amount in re- 
spect of the income derived by the other foreign affiliate from 
that amount that was paid or payable to it by the affiliate was 
added in computing its income from an active business, 


E is the amount of the affiliate’s allowable capital losses for the 
year from dispositions of property (other than excluded pro- 
perty) that can reasonably be considered to have accrued after its 
1975 taxation year, 


_ Proposed Amendment — 95(1 ree accrual 
property meomelir 


E is the ae OL” : SOON. ae 


(a) the amount of the affiliate’s allowable capital ioe for 
the year from dispositions of property (other than excluded 
‘property and property in respect of which an election is 
made by the taxpayer under subsection 88(3.3)) that c 
aon reasonably be isp obit to have pte ed its 1975 tax 
ation: year, and 


(b) the total of all amounts each of which is the portion 0 fe 
taxable capital gain of the affiliate that is included i the 
se psa determined for B in respect of Be is mone for th 

Apeliestion: The August 19, 2011 draft legislation Giese affi Fitiates) subsec 
16(3), will amend the description of E in the definition “foreign accrual 
income” in subsec. 95(1) to read as above, applicable to dispositions of ; ‘property | 
foreign affiliate of a taxpayer that occur after February 27, 2004 except that, in r 
spect of such dispositions of property that occur in taxation years of the foreign affil 
ate that end before August 20, 2011, the description of E in the definition is to be 


£8 he ies sua: 


read as follows: 


BE. is the amount of the affiliate’s allowable capital losses for the year from 
- “dispositions of property (other than excluded property and prope 
spect of which an election is made by the taxpayer under subsection 

- » 88(3.3)) that can seen be considered to have accra ater ‘its 1975, 
_ taxation year, — 


See ae Ay plication under s. 90 re extended reassessment deadline. 


Technic: Notes: Current variable E allows a deduction from FAPI fe 
ble portion of current year capital losses of a foreign affiliate, Varial 
amended to limit that deduction where the taxable portion of current year 
gains of the affiliate (that are included in variable B) is less than such allowa 
capital losses. This amendment is part of an initiative to bring the foreign affilic 
FAPI rules in line with the rules applicable to Canadian corporations, i.e. the rv 
that “stream” capital losses against capital gains. Variable E is also being 
disable the | Suppression. tule in subsection 88(3.3). For more details, 
above ‘commen for that subsection. 


[See also pe 95(1)“foreign accrual property oe frau oie reid | 


F is the amount claimed by the taxpayer, which amount may not 
be greater than the amount prescribed to be the deductible loss 
of the affiliate for the year, 


_ Proposed Amendment — 95(1)“foreigr i“ ceru — 
: : __ Property income”F 


Fy, ‘is ‘the prescribed amount for the year, a) 
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¢ ¢ also under 95(1)"foreigi ‘rual 
G is the amount, if any, by Mh. 


(a) the total of amounts determined for-A.1 and A.2 in re- 
spect of the affiliate for the year 


exceeds 


‘ (b) the total of all amounts determined for D to Fin respect 
of the affiliate for the year, and 


S. 95(1) for 


(a) where the. affiliate was a member of a partnership at the 
end of the fiscal period. of the partnership, that ended in the 
year and the partnership received a dividend at a particular 
time in that fiscal period from a corporation that was, for the 
purposes of sections 93 and 113, a foreign affiliate of the tax- 
payer. at that particular.time, the. portion of the amount of that 
dividend that is included in the value of A in respect of the 
affiliate for the year and» that is deemed by paragraph 
93.1(2)(a) to have been received by the affiliate for the pur- 
poses of sections 93 and 113, and 


(b) in any other case, nil; 


Related Provisions: 34:2(8)(a) — Corporate partner stub-period accrual does not 
apply to FAPI; 40(3)(d) Deemed gain where ACB would become negative; 
53(1)(m)— ACB. of offshore, investment: fund property; 94.2 — Non-resident: trust 
deemed tobe controlled foreign affiliate for FAPI; 95(2) — Determination of certain 
components of FAPI; 95(2)(e)(v)(A)();, 95(2)(e)(v)(B). — Designated liquidation, and 
dissolution of foreign affiliate; 152(6.1) — Reassessment to apply FAPI loss car- 
ryback; 248(1)“foreign accrual property income’? — Definition applies to entire Act; 
257 — Formula cannot calculate to less than zero; 261(6.1), (7)(a)() — Application 
when functional currency election made; Canada-U.S.’Tax Treaty:Art. XXIX:5(b) — 
U.S: “S” corporation income may be deemed to be FAPI. 


History: The opening words of the description of A in the definition “foreign accrual 
property income” amended by 2007, c. 35, subsec. 26(3), applicable as described in the 
History at the end of s. 95. The opening words formerly read: 


A is the amount that would, if section 80 did not apply to the affiliate for the 
year or a preceding taxation year, be the total of the affiliate’s incomes for 
the year from’ property and ‘businesses (other than active businesses) deter- 
mined as if each amount described in clause (2)(a)(ii)(D) that was paid or 
payable, directly or indirectly, by the affiliate to’ another foreign affiliate’ of 
either the taxpayer or a person with whom the taxpayer does not deal .at 
'arm’s length were nil where an amount in respect of the income derived by 
the other foreign affiliate from that amount that was paid or payable to it by 

_ the affiliate was added in computing its income from an,.active business, 
other than , 


The description of D in the definition “foreign accrual property income” amended by 
the said c. 35, subsec. 26(4), applicable as described in the History at the end of s. 95. 
The description formerly read: 


D is the total of the affiliate’s losses for the year from property and businesses 
(other than active businesses) determined as if there were not included in the 
affiliate’s income any amount described in any of paragraphs (a) to (d) of the 
description of A and as if each amount described in clause (2)(a)(i)(D) that 
was paid or, payable, directly or indirectly, by the affiliate to another foreign 
affiliate of either the taxpayer or a person with whom, the taxpayer does not 
deal at arm’s length were nil where an amount in respect of the income de- 
rived by the other foreign affiliate from that amount that was paid or payable 
to it by the affiliate was added in computing its income from an active 
business, 


The description of E in the definition “foreign accrual property income” amended by 
the said c. 35, subsec. 26(5), applicable as described i in the History at the end of s. 95. 
The description formerly read: 


E_ is such portion of the affiliate’s allowable capital losses for the year from 
dispositions of property, other than dispositions of excluded property to 
which none of paragraphs (2)(c), (d) and (e) apply, as may. reasonably be 
considered to have accrued after its 1975 taxation year, 


The formula in the definition “foreign accrual property income”, in subsec. 95(1) 
amended to add “ +H” by 2001,.c. 17, subsec. 73(1), applicable after November 1999. 


The description of A.1 in the definition “foreign accrual property income” amended by 
the said c. 17, subsec. 73(2) to replace thereference to the expression “4/3. of” with a 
reference to the word “twice”, applicable to taxation years that end after February 27, 
2000 except that, where a taxation year of a foreign affiliate of a taxpayer includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the reference to the word “twice” shall be read as a reference 
to the expression “the fraction that is the reciprocal of the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the foreign affiliate for the year, multiplied by”. 
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The description of F in the definition “foreign accrual property income” amended by 
the said c. 17, subsec. 73(3), applicable to foreign affiliates’ taxation years that begin 
after November 1999. The description of F formerly read: 


F is the amount prescribed to be the deductible loss of the affiliate for the year 
and the five immediately preceding taxation years, and 


The description of H in the definition “foreign accrual property income” added by the 
said c. 17, subsec. 73(4), applicable after November 1999. 


Paras. (c) and (d) added to the description of C in the definition “foreign accrual pro- 
perty income” in subsec. 95(1) by 1998, c. 19, subsec. 122(2), para. (c) applicable to 
taxation years that end after November 1991, para. (d) applicable to taxation years that 
begin after June 19, 1996. 


The formula in the definition “foreign accrual property income” in subsec. 95(1) 
amended, and the descriptions of A.1 and A.2 added, by 1995, c. 21, subsecs. 32(1), 
(2), applicable to taxation years that end after February 21, 1994. The formula formerly 
read: 


(A+B+C)-(D+E+F) 


The opening words of the description of A in the definition “foreign accrual property 
income” in subsec. 95(1) amended by 1995, c. 21, subsec. 78(2), applicable to taxation 
years of foreign affiliates of taxpayers that begin after 1994 except that, where there 
has been a change in the taxation year of a foreign affiliate of a taxpayer in 1994 and 
after February 22, 1994, the amended description of A applies to taxation years of such 
foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation year of such foreign affiliate. 


In these instances, for taxation years that end after February 21, 1994, the opening 
words of the description of A should be read as follows (1995, c. 21, subsec. 78(1)): 


A is the amount that would, if section 80 did not apply to the affiliate for the 
year or a preceding taxation year, be the total of the affiliate’s incomes for 
the year from property and businesses (other than active businesses), other 
than 


The opening words of the description of A formerly read: 


A_ is the total of the affiliate’s incomes for the year from property and busi- 
nesses other than active businesses, other than 


The description of D in the definition “foreign accrual property income” in subsec. 
95(1) amended by 1995, c. 21, subsec. 46(2), applicable to taxation years of foreign 
affiliates of taxpayers that begin after 1994 except that, where there has been a change 
in the taxation year of a foreign affiliate of a taxpayer in 1994 and after February 22, 
1994, the amended legislation applies to taxation years of such foreign affiliate of the 
taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


The description of D formerly read: 


Dis the total of the affiliate’s losses for the year from property and businesses 
(other than active businesses) determined as if there were not included in the 
affiliate’s income any amount described in any of paragraphs (a) to (d) of the 
description of A, 


The description of G anne to the definition “foreign accrual property income” in sub- 
sec. 95(1) by 1995, c. 21, subsec. 32(3), applicable to taxation years that end after 
February 21, 1994. 


Para. (d) of the description of A in “foreign accrual property income” added by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 71(3), applicable to 1987 et seq. 


The description of D in “foreign accrual property income” amended by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 71(4), to parenthesize ‘other than active businesses” and to 
substitute “paragraphs (a) to (d)” for “paragraphs (a), (b) or (c)”, applicable to 1987 et 
seq. 

Selected Cases [95(1)“foreign accrual property income”]: Canada Trustco 
Mortgage Co. v. MNR, [1999] 2 C.T.C. 308 (FCTD) (No separate treatment for por- 
tions of total income of foreign affiliate); Rostland Corp. v. Canada, [1995] 2 C.T.C. 
2276 (TCC) (Interest income in heavily leveraged real estate venture was income from 
an active business and not FAPI). 


Regulations: 5903 (prescribed amount); 5903.1 (prescribed amount for F.1(a)). 


1.T. Application Rules: 35(1) (ITAR 26 does not apply in determining gains and 
losses of foreign affiliates; 35(4) (where corporation deemed to be foreign affiliate 
before May 7, 1974 because of election). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. 


“foreign ac accrt ual tax” a to any amou: 


Income Tax Act, Part I, Division B 


CRA Audit Manual: 15.12.2: Foreign accrual property income AED and foreign 
affiliates. 


“foreign accrual tax’ applicable to any amount included in com- 
puting a taxpayer’s income by virtue of subsection 91(1) for a taxa- 
tion year in respect of a particular foreign affiliate of the taxpayer 
means 


Proposed A Amendment - — 95(1)“foreign accrt 
-. opening words 


subsection 


claim under subsection 91(4) i in respect of taxes pad or oe paid in res: 
foreign accrual property income of a foreign affiliate of a taxpayer. 


i finition is being amended to provide that it is subject to the new rule 
subsection 91(4. 1) {artificial foreign tax credit generator rules ee ed.] Ae ae 1) 


see the commentary on that subsection. 


Federal Budget, Notice of Ways and Means Motion and: ‘Supplementary 
Information, March 4, 2010: See under 91(4.1) and 126(4.11). Le: 


Proposed Amendment — 95(1)“foreign accrual tax” 
Letter from Dept. of Finance, Oct. 15, 2010: See under Reg. 5907(1.4). 


(a) the portion of any income or profits tax that was paid by 
(i) the particular affiliate, or 


(ii) any other foreign affiliate of the taxpayer in respect of a 
dividend received from the particular affiliate 


and that may reasonably be regarded as applicable to that 
amount, and 


(b) any amount prescribed in respect of the particular affiliate to 
be foreign accrual tax applicable to that amount; 


Related Provisions: 91(4.1)-(4.5) — Limitation — artificial foreign tax credit 
generators. 


Regulations: 5907(1.3)-(1.7) (prescribed foreign accrual tax). 


“foreign affiliate”, at any time, of a taxpayer resident in Canada 
means a non-resident corporation in which, at that time, 


(a) the taxpayer’s equity percentage is not less than 1%, and 


(b) the total of the equity percentages in the corporation of the 
taxpayer and of each person related to the taxpayer (where each 
such equity percentage is determined as if the determinations 
under paragraph (b) of the definition “equity percentage” in sub- 
section (4) were made without reference to the equity percentage 
of any person in the taxpayer or in any person related to the tax- 
payer) is not less than 10%, 


except that a corporation is not a foreign affiliate of a non-resident- 
owned investment corporation; 


Possible Future Amendment — - 95(1)“foreign affilia 


Advisory Panel on Canada’s System of International Tax: on rep 
Minister of Finance, Dec. 10, 2008: Recommendation 4.4: ¥ / the reign 
affiliate” definition, taking into account the Panel’s other recommendatio1 
bound taxation, the approaches of other countries, and the eee of any cl ang 
existing investments. 


[For more detail on this issue see the report at www. apesit-gcrcfi. ca or on TaxPe 
For the full list of recommendations see under s. 90 — ed.] . 


- Propose 
toiter from Dept. of Financé: May 26, 2011: See uncer OD. 


Related Provisions: 87(8) — Merger of FA; 93.1 — Look-through rules for shares 
held by a partnership; 95(4) — Equity percentage; 128.1(1)(d) — FA becoming resi- 
dent in Canada; 233.4(4) — Reporting requirements; 248(1)‘“foreign affiliate” — Defi- 
nition applies to entire Act. 
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Subdivision i— Shareholders of Non-Resident Corporations 


_ History: The definition “foreign affiliate” in subsec. 95(1) amended by 1995, c. 21, 
~ subsec. 46(1), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the amended legislation 
applies to taxation years of such foreign affiliate of the taxpayer that end after 1994, 
unless 
(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


The definition formerly read: 


“foreign affiliate’, at any time, of a taxpayer (other than a non-resident-owned 
investment corporation) resident in Canada means a corporation (other than a 
corporation resident in Canada), in which, at that time, the taxpayer’s equity per- 
centage was not less than 10%; 


Selected Cases [subsec. 95(1)“foreign affiliate”): Old HW-GW Ltd. v. Canada, 
[1993] 1 C.T.C. 363 (FCA); leave to appeal to SCC refused (Sept. 30, 1993), Doc. 
23591 (SCC). (Puerto Rico separate country from U.S. under subsecs. 5907(10) and 
(11) of Regulations; incentive to promote sales from Puerto Rico to U.S. was “export” 
incentive; dividends from foreign affiliate in Puerto Rico not from “exempt surplus”). 


1.T. Application Rules: 35(4) (where corporation deemed to be foreign affiliate due 
to election made before May 6, 1974). 


Interpretation Bulletins: IT-343R: Meaning of the term “corporation”; IT-451R: 
Deemed disposition and acquisition on ceasing to be or becoming resident in Canada. 
Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 

Forms: T2 SCH 25: Investment in foreign affiliates. 


“foreign bank” means an entity that would be a foreign bank 
within the meaning assigned by the definition of that expression in 
section 2 of the Bank Act if 


(a) that definition were read without reference to the portion 
thereof after paragraph (g) thereof, and 


(b) the entity had not been exempt under section 12 of that Act 
from being a foreign bank; 
History: The definition “foreign bank” added to subsec. 95(1) by 1995, c. 21, subsec. 
46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“income from a non-qualifying business” of a foreign affiliate of 
a taxpayer resident'in Canada for a taxation year includes the for- 
eign affiliate’s income for the taxation year that pertains to or is 
incident to that non-qualifying business, but does not include 


(a) the foreign affiliate’s income from property for the taxation 
year, or 


(b) the foreign affiliate’s income for the taxation year from a 
business that is deemed by subsection (2) to be a business other 
than an active business of the foreign affiliate; 

History: The definition “income from a non-qualifying business” in subsec. 95(1) ad- 


ded by 2007, c. 35, subsec. 26(9), applicable as described in the History at the end of s. 
95. 


“income from an active business” of a foreign affiliate of a tax- 
payer for a taxation year includes the foreign affiliate’s income for 
the taxation year that pertains to or is incident to that active busi- 
ness but does not include 


(a) the foreign affiliate’s income from property for the taxation 
year, 


(b) the foreign affiliate’s income for the taxation year from a 
business that is deemed by subsection (2) to be a business other 
than an active business of the foreign affiliate, or 


(c) the foreign affiliate’s income from a non-qualifying business 
of the foreign affiliate for the taxation year; 


S. 95(1) inv 


Related Provisions: 17(8)(a)(i) — 17(1) does not apply to loan used for earning 
income from an active business; 95(1)“active business” — Businesses excluded; 
95(1)“income from property” — Extended meaning of income from property. 


History: The definition “income from an active business” amended by 2007, c. 35, 
subsec. 26(1), applicable as described in the History at the end of s. 95. The definition 
formerly read: 


“income from an active business” of a foreign affiliate of a taxpayer for a taxa- 
tion year includes, for greater certainty, any income of the affiliate for the year 
that pertains to or is incident to that business but does not include 


(a) other income that is its income from property for the year, or 


(b) its income for the year from a business that is deemed by subsection (2) 
to be a business other than an active business carried on by the affiliate; 


The definition “income from an active business” added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“income from property” of a foreign affiliate of a taxpayer for a 
taxation year includes the foreign affiliate’s income for the taxation 
year from an investment business and the foreign affiliate’s income 
for the taxation year from an adventure or concern in the nature of 
trade, but does not include 


(a) the foreign affiliate’s income for the taxation year from a 
business that is deemed by subsection (2) to be a business other 
than an active business of the foreign affiliate, or 


(b) the foreign affiliate’s income for the taxation year that per- 
tains to or is incident to 


(i) an active business of the foreign affiliate, or 


(ii) a non-qualifying business of the foreign affiliate; 


Related Provisions: 9(1) — Determination of income from property; 95(1)“invest- 
ment business” — Meaning of investment business; 95(2)(1) — Income from trading or 
dealing in indebtedness. 


History: The definition “income from property” amended by 2007, c. 35, subsec. 
26(1), applicable as described in the History at the end of s. 95. The definition formerly 
read: 


“income from property” of a foreign affiliate of a taxpayer for a taxation year 
includes its income for the year from an investment business and its income for 
the year from an adventure or concern in the nature of trade, but, for greater 
certainty, does not include its income for the year that is because of subsection 
(2) included in its income from an active business or in its income from a busi- 
ness other than an active business; 


The definition “income from property” added to subsec. 95(1) by 1995, c. 21, subsec. 
46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such.foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


‘“<nvestment business” of a foreign affiliate of a taxpayer means a 
business, carried on by the foreign affiliate ina taxation year (other 
than a business deemed by subsection (2) to be a business other 
than an active business carried on by the foreign affiliate and other 
than a non- qualifying business of the foreign affiliate) the principal 
purpose of which is to derive income from property (including in- 
terest, dividends, rents, royalties or any similar returns or substitutes 
for such interest, dividends, rents, royalties or returns), income from 
the insurance or reinsurance of risks, income from the factoring of 
trade accounts receivable, or profits from the disposition of invest- 
ment property, unless it is established by the taxpayer or the foreign 
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affiliate that, throughout the period in the taxation year during 
which the business was carried on by the foreign affiliate, 


(a) the business (other than any business conducted principally 
with persons with whom the affiliate does not deal at arm’s 
length) is 
(i) a business carried on by it as a foreign bank, a trust com- 
pany, a credit union, an insurance corporation or a trader or 
dealer in securities or commodities, the activities of which 
are regulated under the laws 


(A) of each country in which the business is carried on 
through a permanent establishment (as defined by regula- 
tion) in that country and of the country under whose laws 
the affiliate is governed and any of exists, was (unless the 
affiliate was continued in any jurisdiction) formed or or- 
ganized, or was last continued, 


Proposed Amendment — 95(1)“investment 
business”(a)(i)(A) bee 

Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), sub- 
sec. 33(2), will amend cl. (a)(i)(A) of the definition “investment business” in subsec. 
95(1) to substitute “establishment in that country” for “establishment (as defined by 
regulation) in that country”, applicable to taxation years of a foreign affiliate of a tax- 
payer that begin after 1999, : 
S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 

(i) elects in writing in respect of all of its foreign affiliates that this section apply in 

respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before June 30, 
2011. 


Technical Notes (Sept. 10, 2010): The definition “permanent establishment” is 
being added to subsection 95(1). This definition will have the meaning assigned by 
paragraph 5906(2)(b) of the Regulations. There are a number of provisions of subdivi- 
sion i of Division B of Part I of the Act that use the term “permanent establishment”, 
some of which make reference to the Regulations, some of which do not. The defini- 
tion of “permanent establishment” in subsection 95(1) and the meaning prescribed for 
that definition in amended paragraph 5906(2)(b) are meant to provide a consistent defi- 
nition of that term for all purposes of the foreign affiliate rules in subdivision i. 


The provisions of subdivision i which currently make specific reference to the Regula- 
tions for the meaning of “permanent establishment’ are being amended to remove 
those references. Those references will no longer be necessary once the definition “per- 
manent establishment” is added to subsection 95(1). The relevant provisions are: 

* clause (a)(i)(A) of the definition “investment business” in subsection 95(1), 

¢ clause 95(2)(1)(iii)(A), 

* clause 95(2.3)(b)(ii)(A), 

* subparagraph 95(2:4)(a)(i), and 

* subclause (c)(ii)(B)(1) of the definition “indebtedness” in subsection 95(2.5). 
For more details, see the commentary to section 5906 of the Regulations. 


(B) of the country in which the business is principally car- 
ried on, or 


(C) if the affiliate is related to a non-resident corporation, 
of the country under whose laws that non-resident corpo- 
ration is governed and any of exists, was (unless that non- 
resident corporation was continued in any jurisdiction) 
formed or organized, or was last continued, if those regu- 
lating laws are recognized under the laws of the country 
in which the business is principally carried on and all of 
those countries are members of the European Union, or 


(ii) the development of real estate for sale, the lending of 
money, the leasing or licensing of property or the insurance 
or reinsurance of risks, 


Proposed Amendment — 95(1)“investment 

business” (a)(ii) aoeruit 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
208(1), will amend subpara. (a)(ii) of the definition “investment business” in subsec. 
95(1) by substituting “real property or immoyables” for “real estate”, to come into 
force on Royal Assent. we 


Technical Notes (July 2010): See under 12(4),. 


Income Tax Act, Part I, Division B 


(b) either on 
(i) the affiliate (otherwise than as a member of a partnership) 
carries on the business (the affiliate being, in respect of those 
times, in that period of the year, that it so carries on the busi- 
ness, referred to in paragraph (c) as the “operator’’), or 


(ii) the affiliate carries on the business as a qualifying mem- 
ber of a partnership (the partnership being, in respect of those 
times, in that period of the year, that the affiliate so carries on 
the business, referred to in paragraph (c) as the “operator”), 
and 


(c) the operator employs 


(i) more than five employees full time in the active conduct 
of the business, or 


(ii) the equivalent of more than five employees full time in 
the active conduct of the business taking into consideration 
only 


(A) the services provided by employees of the operator, 
and ‘ 
(B) the services provided outside Canada to the operator 
by any one or more persons each of whom is, during the 
time at which the services were performed by the person, 
an employee of 


(1) a corporation related to the affiliate (otherwise than 
because of a right referred to in paragraph 251(5)(b)), 


(II) in the case where the operator is the affiliate, 


1. a corporation (referred to in this subparagraph as 
a “providing shareholder’) that is. a qualifying 
shareholder of the affiliate, 


2. a designated corporation in respect of the affili- 
ate, or 


3. a designated partnership in respect of the affili- 
ate, and 


(III) in the case where the operator is the partnership 
described in subparagraph (b)(ii), 


1. any person (referred to in this subparagraph as a 
“providing member”) who is a qualifying member 
of that partnership, 


2. a designated corporation in respect of the affili- 
ate, or 


3. a designated partnership in respect. of the 
affiliate, 


if the corporations referred to in subclause (B)(1).and the des- 
ignated corporations, designated. partnerships, providing 
shareholders or providing members referred to in subclauses 
(B)UD and (II) receive compensation from the operator for 
the services provided to the operator by those employees. the 
value of which is not less than the cost to those corporations, 
partnerships, shareholders or members of the compensation 
paid or accruing to the benefit of those employees that per- 
formed the services during the time at which the services 
were performed by those employees; 


Possible Future Amendment — 95(1)“investn 
: business” 
Advisory Panel on Canada’s System of International Taxation 
Minister of Finance, Dec. 10, 2008: Recommendation 4.6: Review the scop. 
base erosion and investment business rules to ensure they are properly targeted 
not impede bona fide business transactions and the competitiveness of Car 
businesses. ae tor 


[For more detail on this issue see the report at Www.apesit-gercfi.ca or on’ 
For the full list of recommendations see under s. 90 — ed.] 


Related Provisions: 95(1)‘active business”(a) — Investment business excluded 
from active business; 95(2)(a.2) — Income from insurance business; 95(2)(s) — Desig- 
nated corporation; 95(2)(t) — Designated partnership; 95(2)(u) [until 2011] — Tiers of 
partnerships; 95(2.1)— Whether dealing with foreign affiliate at arm’s length; 
125(7) — Analogous definition of “specified investment business” for small business 
deduction purposes. ; 
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Subdivision i— Shareholders of Non-Resident Corporations 


_ History: Opening words of the definition “investment business” amended by 2007, c. 
35, subsec. 26(6), applicable as described in the History at the end of s. 95. The open- 
ing words formerly read: 


“Gnvestment business” of a foreign affiliate of a taxpayer means a business car- 
ried on by the affiliate in a taxation year (other than a business deemed by sub- 
section (2) to be a business other than an active business carried on by the affili- 
ate) the principal purpose of which is to derive income from property (including 
interest, dividends, rents, royalties or any similar returns or substitutes therefor), 
income from the insurance or reinsurance of risks, income from the factoring of 
trade accounts receivable, or profits from the disposition of investment property, 
unless it is established by the taxpayer or the affiliate that, throughout the period 
in the year during which the business was carried on by the affiliate, 

Subpara. (a)(i) of the definition “investment business” amended by the said c. 35, sub- 

sec. 26(7), applicable as described in the History at the end Of s. 95. The subpara. 

formerly read: 
(i). a business carried‘on by it as a foreign bank, a trust company, a credit union, 
an insurance corporation or a trader or dealer in securities or commodities, the 
activities of which are regulated in the country in which the business is princi- 
pally carried on, or 

Para. (b) of the definition “investment business” amended and para. Xe added by the 

said c. 35, subsec. 26(8), applicable as described in the History at the end of s. 95. Para. 

(b) formerly read: 


(b) the affiliate or, where the affiliate carries on the business as a member of a 
partnership (except where the affiliate is a specified member of the partnership in 
a fiscal period of the partnership that ends in the year), the partnership employs 


(i) more than 5 employees full time in the active conduct of the business, or 


(ii) the equivalent of more than 5 employees full time in the active conduct 
of the business taking into consideration only the services provided by its 
employees and the services provided outside Canada to the affiliate or the 
partnership by the employees of 


’ (A) a corporation related to the affiliate (otherwise than because of a 
right referred to in paragraph 251(5)(b)), or” 


(B) members of the partnership (other than a member of the partnership 
that was a specified member of the partnership in a fiscal period of the 
partnership that ends in the year) 


where the corporation or members referred to in clause (A) or (B) receive 
compensation from the affiliate or the partnership for the services provided 
to the affiliate or the partnership by those employees the value of which is 
not less than the cost to such corporation or members of the compensation 
paid or accruing to the benefit of those employees that performed the ser- 
vices during the time the services were performed by those employees; 


The definition “investment business” added to subsec. 95(1) by 1995, c. 21, subsec. 
46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Regulations: 5906(2)(b) (permanent establishment). 
I.T. Technical News: 41 (the “more than five full-time employees” test). 


“investment property” of a foreign affiliate of a taxpayer includes 


(a) a share of the capital stock of a corporation other than a share 
of another foreign affiliate of the taxpayer that is excluded pro- 
perty of the affiliate, 


(b) an interest in a partnership other than an interest in a partner- 
ship that is excluded property of the affiliate, 


(c) an interest in a trust other than an interest in a trust that is 
excluded property of the affiliate, 


(d) indebtedness or annuities, 


(e) commodities or commodities futures purchased or sold, di- 
rectly or indirectly in any manner whatever, on a commodities 
or commodities futures exchange (except commodities manufac- 
tured, produced, grown, extracted or processed by the affiliate or 
a person to whom the affiliate is related (otherwise than because 
of a right referred to in paragraph 251(5)(b)) or commodities fu- 
tures in respect of such commodities), 


(f) currency, 
-(g) real estate, 


S. 95(1) len 


estment 


roposed A endment — 95(1)* 

‘property”(g) : 
raft legi 1 (Part 2—b iusalist), a 
Hof the ile nition “investment property” in subsec. 95(1) by 
‘real estate”, © come into. aoe on 


ical Notes (July 2010): See. ae 124). 


(h) Canadian and foreign resource properties, 


(i) interests in funds or entities other than corporations, partner- 
ships and trusts, and 


(j) interests or options in respect of property that is included in 
any = paragraphs 4 to (); 


eee 


or inter- 


History: The definition “investment aay? added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has: been a change.in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first‘taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“lease obligation’? of a person includes an obligation under an 
agreement that authorizes the use of or the production or reproduc- 
tion of property including information or any other thing; 

History: The definition “lease obligation” added to subsec. 95(1) by 1995, c. 21, sub- 
sec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign. affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income. taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“ending of money” by a person (for the purpose of this definition 
referred to as the “lender’) includes 


(a) the acquisition by the lender of trade accounts receivable 
(other than trade accounts receivable owing by a person with 
whom the lender does not deal at arm’s length) from another 
person or the acquisition by the lender of any interest in any 
such accounts receivable, 


(b) the acquisition by the lender of loans made by and lending 
assets (other than loans or lending assets owing by a person with 
whom the lender does not deal at arm’s length) of another per- 
son or the acquisition by the lender of any interest in such a loan 
or lending asset, 


(c) the acquisition by the lender of a foreign resource property 
(other than a foreign resource property that is a rental or royalty 
payable by a person with whom the lender does not deal at arm’s 
length) of another person, and 


(d) the sale by the lender of loans or lending assets (other than 
loans or lending assets owing by a person with whom the lender 
does not deal at arm’s length) or the sale by the lender of any 
interest in such loans or lending assets; 


and for the purpose of this definition, the definition “lending asset” 
in subsection 248(1) shall be read without the words “but does not 
include a prescribed property”; 
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History: Closing words added to the definition “lending of money” in subsec. 95(1) by 
1998, c. 19, subsec. 122(3), applicable to taxation years of foreign affiliates of taxpay- 
ers that begin after 1994, but where there was a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the amendment applies to 
taxation years of the foreign affiliate that end after 1994 unless 


(a) the foreign affiliate had requested the change in writing before February 22, 
1994 from the income taxation authority of the country in which the foreign affili- 
ate was resident and subject to income taxation, or 


(b) the foreign affiliate’s first taxation year that began after 1994 began at a time in 
1995 that is earlier than the time when that taxation year would have begun if the 
change had not occurred, 


except that, for taxation years of a foreign affiliate that ended before October 1997, the 
closing words of the definition “lending of money” shall be read as follows: 
and for the purpose of this definition, the definition “lending asset” in subsec- 
tion 248(1) shall be read without the words “but does not include a prescribed 
security”; 


The definition “lending of money’ added to subsec. 95(1) by 1995, c. 21, subsec. 
46(3), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there has been a change in the taxation year of a foreign affili- 
ate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“licensing of property” includes authorizing the use of or the pro- 
duction or reproduction of property including information or any 
other thing; 

History: The definition “licensing of property” added to subsec. 95(1) by 1995, c. 21, 
subsec. 46(3), applicable to taxation years of foreign affiliates of taxpayers that begin 
after 1994 except that, where there has been a change in the taxation year of a foreign 
affiliate of a taxpayer in 1994 and after February 22, 1994, the new definition applies to 
taxation years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


“non-qualifying business” of a foreign affiliate of a taxpayer at 
any time means a business carried on by the foreign affiliate 
through a permanent establishment in a jurisdiction that, at the end 
of the foreign affiliate’s taxation year that includes that time, is a 
non-qualifying country, other than 


(a) an investment business of the foreign affiliate, or 


(b) a business that is deemed by subsection (2) to be a business 
other than an active business of the foreign affiliate; 
Related Provisions: 95(1)“foreign accrual property income” A — Income from non- 


qualifying business is FAPI; 95(1)“income from a non-qualifying business” — Ex- 
tended definition. 


History: The definition “non-qualifying business” in subsec. 95(1) added by 2007, c. 
35, subsec. 26(9), applicable as described in the History at the end of s. 95. 


“non-qualifying country” at any time means a country or other 
jurisdiction with which 


(a) Canada neither has a tax treaty at that time nor has, before 
that time, signed an agreement that will, on coming into effect, 
be a tax treaty, 


(b) Canada does not have a comprehensive tax information ex- 
change agreement that is in force and has effect at that time, and 


(c) Canada has, more than 60 months before that time, either 


(i) begun negotiations for a comprehensive tax information 
exchange agreement (unless that time is before 2014 and 
Canada was, on March 19, 2007, in the course of negotiating 
a comprehensive tax information exchange agreement with 
that jurisdiction), or 


(li) sought, by written invitation, to enter into negotiations 
for a comprehensive tax information exchange agreement 
(unless that time is before 2014 and Canada was, on March 
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19, 2007, in the course of negotiating a comprehensive tax 
information exchange agreement with that jurisdiction); 


Related Provisions: 95(1)non-qualifying business” — Business carried on in non- 
qualifying country may be non-qualifying business. 


History: The definition “non-qualifying country” in subsec. 95(1) added by 2007, c. 
35, subsec. 26(9), applicable as described in the History at the end of s. 95. 


“participating percentage” of a particular share owned by a tax- 
payer of the capital stock of a corporation in respect of any foreign 
affiliate of the taxpayer that was, at the end of its taxation year, a 
controlled foreign affiliate of the taxpayer is 


(a) where the foreign accrual property income of the affiliate for 
that year is $5,000 or less, nil, and 


(b) where the foreign accrual property income of the affiliate for 
that year exceeds $5,000, 


(1) where the affiliate and each corporation that is relevant to 
the determination of the taxpayer’s equity percentage in the 
affiliate has only one class of issued shares at the end of that 
taxation year of the affiliate, the percentage that would be the 
taxpayer’s equity percentage in the affiliate at that time on 
the assumption that the taxpayer owned no shares other than 
the particular share (but in no case shall that assumption be 
made for the purpose of determining whether or not a corpo- 
ration is a foreign affiliate of the taxpayer), and 


_ Proposed Amendment — 95(1 )“participating | 
percentage”(b)(i) 


a the percentage that would be the taxpayer’ $ equity per- 
centage in the affiliate at the end of that taxation year on 
the assumption that the taxpayer owned no shares” other 
than the particular share (but in no case shall that assump- 
tion be made for the purpose of determining whether or n 
a corporation. is a foreign affiliate of the taxpayer) ie = 


(A) the affiliate and each corporation that is relevant to 

‘the determination of the taxpayer’s equity percentage i 
the affiliate have, at that time, only one class: of ae 
shares, and 


(B) no foreign affiliate ee to in hi clause as th 
“upper-tier affiliate”) of the taxpayer that is rele 
the determination of the taxpayer’s equity percenta; 
the affiliate has, at that time, an equity percentage 
foreign affiliate (including, for greater certainty, 
filiate) of the taxpayer that has an equity Lagbniek si i 
the upper-tier affiliate, and 


Applicatiaey The August 19, 2011 draft legislation fancign affiliates 

16(6), will amend subpara. (b)(i) of the definition “participating percentage 
sec. 95(1) to read as above, applicable in respect of taxation years. ofa 
ate of a taxpayer that begin after August 19, 2011. : 


See also Application under s. 90 re extended reassessment deadline 


Technical Notes: The “participating percentage” of a share owned by at 
respect of a controlled foreign affiliate of the taxpayer is relevant in determi 
amount to be included in the taxpayer’s income in respect of the con: 

affiliate’s FAPI. 


Subparagraph (b)(i) of the definition “participating peccliege! a 
where each corporation that is relevant to the determination of a taxp, 
percentage” in a particular foreign affiliate has only one class of issi s. 
case, the Participating oe eae is Se by. se a a ~~ nple 
percentage”. ; : 


Subparagraph (ii) as a eich all tule ae titiont tee ‘Subpar graph. 
does not apply. Subparagraph (b)Gi) requires a more complex 
ticipating percentage using po tules that are. set. ot in si 
Regulations. 


Subparagraph (b)(i) is is being amended to ensure that shies prescri rules 
than the simple “equity percentage” rule, apply where certain circular shareholdi 
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in the relevant chain of foreign affiliates. 
with circular shareholdings, as discussed belo 


(ii) in any other case, the percentage determined in pre- 
scribed manner; 


- Related Provisions: 94.2(2) — Non-resident trust deemed to create participating 
percentage for certain purpose; 95(4) — Equity percentage. 


- Regulations: 5904 (prescribed manner). 


“relevant tax factor” means 
(a) where the taxpayer is an individual, 2, or 


(b) where the taxpayer is a corporation, the quotient obtained 
when one is divided by the percentage set out in paragraph 
ou) 


a ‘corporation’ s Geokon y 
factor for 2003 will be 1.38 — .05), or 3 


S. 95(1) spe 


“specified fixed interest”, at any time, of an entity in a trust, 
means an interest of the entity as a beneficiary under the trust if 


(a) the interest includes, at that time, rights of the entity as a 
beneficiary under the trust to receive, at or after that time and 
directly from the trust, income and capital of the trust, 


(b) the interest was issued by the trust, at or before that time, to 
an entity, in exchange for consideration and the fair market 
value, at the time at which the interest was issued, of that con- 
sideration was equal. to the fair market value, at the time at 
which it was issued, of the interest, 


(c) the only manner in which any part of the interest may cease 
to be the entity’s is by way of a disposition (determined without 
reference to paragraph (i) of the definition “disposition” in sub- 
section 248(1) and paragraph 248(8)(c)) by the entity of that 
part, and 


(d) no amount of income or capital of the trust that any entity 
may receive directly from the trust at any time as a beneficiary 
under the trust depends on the exercise by any entity of, or the 
failure by any entity to exercise, a discretionary power; 


History: The definition “specified fixed interest’ in subsec. 95(1) added by 2007, c. 
35, subsec. 26(9), applicable as described in the History at the end of s. 95. 


“specified person or partnership”, in respect of a taxpayer, at any 
time means the taxpayer or a person (other than a designated ac- 
quired corporation of the taxpayer), or a partnership, that is at that 
time 
(a) a person (other than a partnership) that is resident in Canada 
and does not, at that time, deal at arm’s length with the taxpayer, 


(b) a specified predecessor corporation of thé taxpayer or of a 
specified person or partnership in respect of the taxpayer, 
(c) a foreign affiliate of 
(i) the taxpayer, 
(ii) a person that is at that time a specified person or partner- 
ship in respect of the taxpayer under this definition because 
of paragraph (a) or (b), or 
(iii) a partnership that is at that time a specified person or 
partnership in respect of the taxpayer under this definition 
because of paragraph (d), or 
(d) a partnership a member of which is at that time a specified 
person or partnership in respect of the taxpayer under this 
definition; 
Related Provisions: 95(2.6) — Interpretation rule for definition. 
History: The definition “specified person or partnership” in subsec. 95(1) added by 


2009, c. 2, subsec. 25(1), applicable on the same basis as 95(1)“antecedent 
corporation”’. 


“specified predecessor corporation” of a particular corporation 
means 


(a) an antecedent corporation of the particular corporation, 
(b) a predecessor corporation (within the meaning assigned by 


subsection 87(1)) in respect of an amalgamation by which the 
particular corporation was formed, or 


(c) a specified predecessor corporation of a specified predeces- 
sor corporation of the particular corporation; 


History: The definition “specified predecessor corporation” in subsec. 95(1) added by 
2009, c. 2, subsec. 25(1), applicable on the same basis as 95(1)“antecedent 
corporation”. 


“specified purchaser’’, at any time, in respect of a particular tax- 
payer resident in Canada, means an entity that is, at that time, 
(a) the particular taxpayer, 


(b) an entity resident in Canada with which the particular tax- 
payer does not deal at arm’s length, 


(c) a foreign affiliate of an entity described in any of paragraphs 
(a) and (b) and (d) to (f), 
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(d) a trust (other than an exempt trust) in which an entity. de- 
scribed in any of paragraphs (a) to (c) and (e) and (f) is benefi- 
cially interested, 


(e) a partnership of which an entity described in any. of 
paragraphs (a) to (d) and (f) is a member, or 


(f) an entity (other than an entity described in any of paragraphs 
(a) to (e)) with which an entity described in any of paragraphs 
(a) to (e) does not deal at arm’s length; 


History: The definition “specified purchaser” in subsec. 95( 1) added by 2007, c. 35, 
subsec. 26(9), applicable as described in the History at the end of s, 95. 


“surplus entitlement percentage”, at any time, of a taxpayer in 
respect of a foreign affiliate has the meaning assigned by regula- 
tion; and 

Regulations: 5905(13) (“surplus entitlement percentage’’). 


Proposed Addition — 95(1)“taxable Canadian 
business” ae ee 


“taxable Canadian business”, at any time, of a foreign affiliate 
of a taxpayer resident in Canada or of a partnership of which a 
foreign affiliate of a taxpayer resident in Canada is a member 
(which foreign affiliate or partnership is referred to in this defini- 
tion as the “operator”), means a business the income from which 


(a) is, or would be if there were income from the business for 
the operator’s taxation year or fiscal period that includes that 
time, included in computing the foreign affiliate’s taxable in- 
come earned in Canada for a taxation year under subparagraph _ 
115(1)(a)Gi), and ; 


(b) is not, or would not be if there were income from the busi- 
ness for the operator’s taxation year or fiscal period that in- 
cludes that time, exempt, because of a tax treaty with a coun- 
try, from tax under this Part; 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
16(7), will add the definition “taxable Canadian business” to subsec. 95(1), applica- 
ble in respect of taxation years of a foreign affiliate of a taxpayer that begin after 
December 20, 2002; however, if [per para. 16(29)(b) of the draft legislation] the tax- 
payer elects in writing under this paragraph in respect of all of its foreign affiliates 
and files the election with the Minister of National Revenue on or before the day that 
is the later of the taxpayer's filing-due date for the taxpayer’s taxation year that in- 
cludes the day on which this draft legislation is assented to and the day that is one 
year after the day on which this draft legislation is assented to, 


(a) the definition is also applicable in respect of taxation years of all foreign 
affiliates of the taxpayer that begin after 1994 and before December 21, 2002, 


(b) in applying para. (b) of the definition in respect of the 1997 and preceding 
taxation years of all foreign affiliates of the taxpayer, that paragraph is to be read 
as follows: 08 


- (b) is not, or would not be if there were income from the business for the 
operator's taxation year or fiscal period that includes that time, exempt — 
because of a comprehensive agreement or convention for the elimination 
of double taxation on income, between the Government of Canada and the 

_ government of another country, which has the force of law in Canada at 
that time — from tax under this Part; 


The above election also affects the in-force rules for Proposed Amendments to Reg. 
5907(2.9) and 5908( 13)-(14). See Application annotations to those proposals. 


See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 95(1) is being amended to add the new definition 
“taxable Canadian business”. This expression is used in new paragraph 95(2)G.1) and 
amended paragraph 95(2)(k), For further details, see the commentaries to those 
paragraphs. Se oe ot 

A “taxable Canadian business” is a Canadian business of a foreign affiliate, or a 
partnership of which a foreign affiliate is a member, that is fully subject to tax in 
Canada, i.e. one whose earnings are not exempted under a Canadian tax treaty. 

This new definition applies to foreign affiliate taxation years that begin after Decem- 
ber 20, 2002. However, a taxpayer may elect to have it (as well as other related 
provisions) apply to foreign affiliate taxation years that begin after 1994. Where such 
an election is made, a special reading of the “taxable Canadian business” definition — 
applies for years preceding the introduction, in 1998, of the definition “tax treaty” in 
subsection 248(1). _ : a ee Bey Se 
Related Provisions: 95(2)(j.1),(k), (k2)— Application, to. -FAPI. rules; 
95(2)(u)Gii) [until 2011] — Tiers of partnerships. (ohne hee: 
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“taxation year” in relation to a foreign affiliate of a taxpayer 
means the period for which the accounts of the foreign affiliate 
have been ordinarily made up, but no such period may exceed 53 
weeks. 

Related Provisions: 95(1) — Foreign affiliate; 249 — Taxation year. 


“trust company” includes a corporation that is resident in Canada 
and that is a loan company as defined in subsection 2(1) of the Ca- 
nadian Payments Association Act [now the Canadian Payments 
Act — ed.]. 

History: The definition “trust company” added to subsec. 95(1) by 1998, c. 19, subsec. 
122(4), applicable to taxation years of foreign affiliates of taxpayers that begin after 
1994 except that, where there was a change in the taxation year of a foreign affiliate of 
a taxpayer in 1994 and after February 22, 1994, the amendment applies to taxation 
years of the foreign affiliate that end after 1994 unless ei 


(a) the foreign affiliate had requested the change in writing before February 22, 
1994 from the income taxation authority of the country in which the foreign affili- 
ate was resident and subject to income taxation; or t 


(b) the foreign affiliate’s first taxation year that began after 1994 began at a time in 
1995 that is earlier than the time when that taxation year would have begun if the 
change had not occurred. 


(2) Determination of certain components of foreign 
accrual property income—For the purposes of this 
subdivision, 


(a) [income related to active business] — in computing 
the income or loss from an active business for a taxation year of 
a particular foreign affiliate of a taxpayer in respect of which the 
taxpayer has a qualifying interest throughout the year or that is a 
controlled foreign affiliate of the taxpayer throughout the year, 
there shall be included any income or loss of the particular for- 
eign affiliate for the year from sources in a country other than 
Canada that would otherwise be income or loss from property of 
the particular foreign affiliate for the year to the extent that 


(i) the income or loss 
(A) is derived by the particular foreign affiliate from ac- 
tivities that can reasonably be considered to be directly 
related to active business activities carried on in a country 
other than Canada by 


(1) another foreign affiliate of the taxpayer in respect 
of which the taxpayer has a qualifying interest 
throughout the year, or 


(ID) a life insurance corporation that is resident in Can- 
ada throughout the year and that is 


1. the taxpayer, 
2. a person who controls the taxpayer, 
3. a person controlled by the taxpayer, or 


4. a person controlled by a person who controls the 
taxpayer, and 
(B) would be included in computing the amount pre- 
scribed to be the earnings or loss, from an active business 
carried on in a country other than Canada, of 


(I) that other foreign affiliate referred to in subclause 
(A)(1) if the income were earned by it, or 


(II) the life insurance corporation referred to in sub- 
clause (A)(II) if that life insurance corporation were a 
foreign affiliate of the taxpayer and the income were 
earned by it, 


i Proposed Amendment — 95(2)(a)(i) 
Dept. of Finance, June 4, 2009 


pele. 


N response to your correspondence to me dated Feb 
communications with Mr. Dave Beaulne of th 
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(ii) the income or loss is derived from amounts that were 
paid or payable, directly or indirectly, to the particular for- 
eign affiliate or a partnership of which the particular foreign 
affiliate was a member 


(A) by a life insurance corporation that is resident in Can- 
ada and that is the taxpayer, a person who controls the 
taxpayer, a person controlled by the taxpayer or a person 
controlled. by a person who controls the taxpayer, to the 
extent that those amounts that were paid or payable were 

_ for expenditures that are deductible in a taxation year of 
the life insurance corporation by the life insurance corpo- 
ration in computing its income or loss for a taxation year 
from, carrying on its life insurance business outside Can- 
ada and are not deductible in computing its income or loss 
for a taxation year from carrying on its life insurance bus- 
iness in Canada, 


(B) by cabin | 

(I) another foreign affiliate of the taxpayer in respect 
of which the taxpayer has a qualifying interest 
throughout the year, to the extent that those amounts 
that were paid or payable are for expenditures that 
were deductible by that other foreign affiliate in com- 
puting the amounts prescribed to be its earnings or 
loss for a taxation year from an active business (other 
than an active business carried on in Canada), or 


(II), a partnership of which another foreign affiliate of 
the taxpayer (in respect of which other foreign affiliate 
the taxpayer has a qualifying interest throughout the 
year) is a qualifying member throughout each period, 
in the fiscal period of the partnership that ends in the 
year, in which that other foreign affiliate was a mem- 
ber of the partnership, to the extent that those amounts 
that were paid or payable are for expenditures that are 
deductible by the partnership in computing that other 
foreign affiliate’s share of any income or loss of the 
partnership, for a fiscal period, that is included in 
computing the amounts prescribed to be that other for- 
eign affiliate’s earnings or loss for a taxation year 
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from an active business (other than an active business 
‘carried on in Canada), 


(C) by a partnership of which the particular foreign affili- 
ate is a qualifying member throughout each period, in the 
fiscal period of the partnership that ends in the year, in 
which the particular foreign affiliate was a member of the 

partnership, to, the extent that those amounts that were 
paid or payable are for expenditures that are deductible by 
the partnership in computing the particular foreign affili- 
-ate’s share of any income or loss of the partnership, for a 
fiscal period, that is included in computing the amounts 
‘prescribed to be the particular foreign affiliate’s earnings 
or loss for a taxation year from an active business (other 
than an active business carried on in Canada), or 


(D) by another foreign affiliate (referred to in this clause 
as the “second affiliate”) of the taxpayer — in respect of 
which the taxpayer has a qualifying interest throughout 
the year — to the extent that the amounts are paid or pay- 
able by the second affiliate, in respect of any particular 
period in the year, 


(1) under a legal obligation to pay interest on borrowed 
money used for the purpose of earning income from 
property, or 


(I) on an amount payable for property acquired for 
the purpose of gaining or producing income from 
property 

where - 
(II) the property is, throughout the particular period, 

- excluded property of the second affiliate that is shares 

of the capital stock of a corporation (referred to in this 
clause as the “third affiliate”) which is, throughout the 
particular period, a foreign affiliate (other than the 
particular foreign affiliate) of the taxpayer in respect 
of which the taxpayer has a qualifying interest, 


(IV) the second affiliate and the third affiliate are resi- 
dent in the same country for each of their taxation 
years (each of which taxation years is referred to in 
subclause (V) as a “relevant taxation year” of the sec- 
ond affiliate or of the third affiliate, as the case may 
be) that end in the year, and 


(V) in respect of each of the second affiliate and the 
third affiliate for each relevant taxation year of that af- 
filiate, either 


1. that affiliate is subject to income taxation in that 
country in that relevant taxation year, or 


2. the members’ or shareholders of that affiliate 
(which, for the purpose of this sub-subclause, in- 
cludes a person that has, directly or indirectly, an 
interest, or for civil law a right, in a share of the 
capital stock of, or in an equity interest in, the affil- 
iate) at the end of that relevant’ taxation year: are 
subject to income taxation in that country on, in ag- 
gregate, all or substantially all of the income of that 
affiliate for that relevant taxation year in their taxa- 
tion years in which that relevant taxation year ends, 


(iii) the’ income or loss-is' derived by the particular foreign 
affiliate from ‘the factoring of trade accounts receivable ac- 
quired by the particular foreign ‘affiliate, or a partnership of 
which the’particular foreign affiliate was a member, from an- 
other foreign affiliate of the taxpayer in respect of which the 
taxpayer has a qualifying interest throughout the year to the 
extent that the accounts, receivable arose,in the course of an 
active business, carried.on in a country other than Canada by 
that other foreign. affiliate, 


(iv) the:income-or loss is derived by the: particular foreign 
affiliate from loans or lending assets acquired by the particu- 
lar foreign affiliate, or a partnership of which the particular 
foreign affiliate was a member, from another foreign affiliate 
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of the taxpayer in respect of which the taxpayer has a quali- 
fying interest throughout the year, to the extent that the loans 
or lending assets arose in the course of an active business 
carried on in a country other than Canada by that other for- 
eign affiliate, 


(v) the income or loss is derived by the particular foreign af- 
filiate from the disposition of excluded property that is not 
capital property, or 


(vi) the income or loss is derived by the particular foreign 
affiliate under or as a result of an agreement that provides for 
the purchase, sale or exchange of currency and that can rea- 
sonably be considered to have been made by the particular 
foreign affiliate to reduce 


(A) its risk — with respect to an amount that increases the 
amount required by this paragraph to be included in com- 
puting the particular foreign affiliate’s income for a taxa- 
tion year from an active business or that decreases the 
amount required by this paragraph to be included in com- 
puting the particular foreign affiliate’s loss for a taxation 
year from an active business — of fluctuations in the 
value of the currency in which the amount was denomi- 
nated, or 


(B) its risk — with respect to an amount that decreases 
the amount required by this paragraph to be included in 
computing the particular foreign affiliate’s income for a 
taxation year from an active business or that increases the 
amount required by this paragraph to be included in com- 
puting the particular foreign affiliate’s loss for a taxation 
year from an active business — of fluctuations in the 
value of the currency in which the amount was 
denominated; 


Possible Future Amendment — 95(2)(a) 
Advisory Panel on Canada’s System of International Taxation report to 
Minister of Finance, Dec. 10, 2008: Recommendation 4.1: Broaden the existing 
exemption system to cover all foreign active business income earned by foreign 
affiliates. : / Ee 
{For more detail on this issue see the report at www.apcsit-gercfi.ca or on TaxPartner. 
For the full list of recommendations see under s. 90 — ed.] 


Related Provisions: 20(3) — Purpose for which borrowed money deemed to have 
been used; 95(2)(n) — Deemed FA and deemed qualifying interest; 95(2)(r) — FA 
deemed to be qualifying member of partnership; 95(2)(u) [until 2011] — Tiers of part- 
nerships; 95(2)(y), (z) — Look-through rules for partnerships; 95(2.2) — Interpretation 
rules; 95(2.201) — Deemed controlled foreign affiliate throughout year; 95(2.21) — 
Interpretation rules; 95(6) — Anti-avoidance rules; 253 — Whether business carried on 
in Canada. 


Regulations: 5907(1)“earnings”(b). (increase in earnings from an active business); 
5907(1)“exempt earnings”(d) (inclusion in exempt earnings); 5907(1)“exempt loss’’(c) 
(inclusion in exempt loss); 5907(1)“loss”(b) (increase in loss from an active business); 
5907(2.7), (2.8) (where amount included in 95(2)(a)(i) or (ii)). 
Interpretation Bulletins: IT-392: Meaning of term “share”, 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(a.1) [income from sale of property] — in computing the 
income from a business other than an active business for a taxa- 
tion year of a foreign affiliate of a taxpayer there shall be in- 
cluded the income of the affiliate for the year from the sale of 
property (which, for the purposes of this paragraph, includes the 
income of the affiliate for the year from the performance of ser- 
vices as an agent in relation to a purchase or sale of property) 
where 


(i) it is reasonable to conclude that the cost to any person of 
the property (other than property that is designated property) 
is relevant in computing the income from a business carried 
on by the taxpayer or by a person resident in Canada with 
whom the taxpayer does not deal at arm’s length or is rele- 
vant in computing the income from a business carried on in 
Canada by a non-resident person with whom the taxpayer 
does not deal at arm’s length, and 
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(ii) the property was neither . 
(A) manufactured, produced, grown, extracted or 
processed in the country 


(I) under whose laws the affiliate is governed and any 
of exists, was (unless the affiliate was continued in 
any jurisdiction) formed or organized, or was last con- 
tinued, and . 
(ID in which the affiliate’s business is principally car- 
ried on, nor 

(B) an interest in real property, or a real right in an im- 

movable, located in, or a foreign resource property in te- 

spect of, the country 


(I) under whose laws the affiliate is governed and any 
of exists, was (unless the affiliate was continued in 
any jurisdiction) formed or organized, or was last con- 
tinued, and 


(ID) in which the affiliate’s business is principally car- 
ried on, 


unless more than 90% of the gross revenue of the affiliate for the 
year from the sale of property is derived from the sale of such 
property (other than a property described in subparagraph (ii) 
the cost of which to any person is a cost referred to in subpara- 
graph (i)) to persons with whom the affiliate deals at arm’s 
length (which, for this purpose, includes a sale of property to a 
non-resident corporation with which the affiliate does not deal at 
arm’s length for sale to persons with whom the affiliate deals at 
arm’s length) and, where this paragraph applies to include in- 
come of the affiliate from the sale of property in the income of 
the affiliate from a business other than an active business, 


(iii) the sale of such property shall be deemed to be a sepa- 
rate business, other than an active business, carried on by the 
affiliate, and 


(iv) any income of the affiliate that pertains to or is incident 
to that business shall be deemed to be income from a busi- 
ness other than an active business; 
Related Provisions: 95(2)(n) Deemed FA and deemed qualifying interest; 
95(2)(u) [until 2011] — Tiers of partnerships; 95(2.3) — Application of 95(2)(a.1); 
95(3.1) — Designated property; 253 — Whether business carried on in Canada. 
(a.2) [income from insurance] — in computing the income 
from a business other than an active business for a taxation year 
of a foreign affiliate of a taxpayer there shall be included the 
income of the affiliate for the year from the insurance of a risk 
(which, for the purposes of this paragraph, includes income of 
the affiliate for the year from the reinsurance of a risk) where the 
risk was in respect of 


(i) a person resident in Canada, 
(ii) a property situated in Canada, or 
(ili) a business carried on in Canada 


unless more than 90% of the gross premium revenue of the affil- 
iate for the year from the insurance of risks (net of reinsurance 
ceded) was in respect of the insurance of risks (other than risks 
in respect of a person, a property or a business described in sub- 
paragraphs (i) to (iii)) of persons with whom the affiliate deals at 
arm’s length and, where this paragraph applies to include in- 
come of the affiliate from the insurance of risks in the income of 
the affiliate from a business other than an active business, 


(iv) the insurance of those risks shall be deemed to be a sepa- 
rate business, other than an active business, carried on by the 
affiliate, and 


(v) any income of the affiliate that pertains to or is incident to 
that business shall be deemed to be income from a business 
other than an active business; 
Related Provisions: 95(2)(n)—-Deemed FA and deemed qualifying interest; 
95(2)(u) [until 2011] — Tiers of partnerships; 253 — Whether business carried on in 
Canada. 
(a.3) [income from Canadian debt and lease obliga- 
tions] — in computing the income from a business other than 
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an active business for a taxation year of a foreign affiliate of a 

- taxpayer there shall be included the income of the affiliate for 
the year derived directly or indirectly from indebtedness and 
lease obligations (which, for the purposes of this paragraph, in- 
cludes the income of the affiliate for the year from the purchase 
and sale of indebtedness and lease obligations on its own ac- 
count, but does not include excluded income) | 


(i) of persons resident in Canada, or 
(ii) in respect of businesses carried on in Canada 


unless more than 90% of the gross revenue of the affiliate de- 
rived directly or indirectly from indebtedness and lease obliga- 
tions (other than excluded revenue) was derived directly or indi- 
rectly from indebtedness and lease obligations of non-resident 
persons with whom the affiliate deals at arm’s length and, where 
this paragraph applies to include income of the affiliate for the 
"year in the income of the affiliate from a business other than an 
active business, 


(iii) those activities carried out to earn such income shall be 
deemed to be a separate business, other than an active busi- 
ness, carried on by the affiliate, and 


(iv) any income of the affiliate that pertains to or is incident 
to that business shall be deemed to be income from a busi- 
ness other than an active business; 


Proposed Amendment — 95(2)(a.3) 
Letter from Dept. of Finance, July 17, 2006: Sce under 95(2.5)“excluded in- 
come” and “excluded revenue”, . — : 


Related Provisions: 95(2)(n)—— Deemed FA. and deemed. qualifying interest, 
95(2)(u) [until 2011] —Tiers of partnerships; 95(2.4)-(2.42) — Application of 
95(2)(a:3); 95(2.5) — Definitions for 95(2)(a.3). 


Regulations: 7900(1), (2) (prescribed financial institutions). 


(a.4) [income from partnership debt and lease obliga- 
tions] — in computing the income from a business other than 
an active business for a taxation year of a foreign affiliate of a 
taxpayer there shall be included (to the extent not included under 
paragraph (a.3) in such income of the affiliate for the year) that 
proportion of the income of the affiliate for the year derived di- 
rectly or indirectly from indebtedness and lease obligations 
(which, for the purposes of this paragraph, includes the income 
of the affiliate for the year from the purchase and sale of indebt- 
edness and lease obligations on its own account) in respect of a 
business carried on outside Canada by a partnership (any portion 
of the income or loss of which for fiscal periods of the partner- 
ship that end in the year is included or would, if the partnership 
had an income or loss for such fiscal periods, be included di- 
rectly or indirectly in computing the income or loss of the tax- 
payer or a person resident in Canada with whom the taxpayer 
does not deal at arm’s length) that 
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(i) the total of all amounts each of which is the income or 
loss of the partnership for fiscal periods of the partnership 
that end in the year that are included directly or indirectly in 
computing the income or loss of the taxpayer or a person res- 
ident in Canada with whom the taxpayer does not deal at 
arm’s length 


is of 
(ii) the total of all amounts each of which is the income or 


loss of the partnership for fiscal periods of the partnership 
that end in the year 


unless more than 90% of the gross revenue of the affiliate de- 
rived directly or indirectly from indebtedness and lease obliga- 
tions was derived directly or indirectly from indebtedness and 
lease obligations of non-resident persons with whom the affiliate 
deals at arm’s length (other than indebtedness and lease obliga- 
tions of a partnership described in this paragraph) and where this 
paragraph applies to include a proportion of the income of the 


ank you for writing. 


Yours sincerely, 
Brian Emewein, Director, Tax Legislation Division, 
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affiliate for the year in the income of the affiliate from a busi- 
ness other than an active business 


(iii) those activities carried out to’earn such income of the 
affiliate for the year shall be deemed to be a separate busi- 
ness, other than an active business, carried on by the affiliate, 
and 


(iv) any income of the affiliate that pertains to or is incident 
to that business shall be deemed to. be income from a busi- 
ness other than an active business 


and for the purpose of this paragraph, where the income or loss 
of a partnership for a fiscal period that ends in the year is nil, the 
proportion of the income of the affiliate that is to be included in 
the income of the affiliate for the year from a business other than 
an active business shall be determined as if the partnership had 
income of $1,000,000 for that fiscal period; 

Related Provisions: 95(2)(n)— Deemed FA and deemed qualifying interest; 


95(2)(u) [until 2011] — Tiers of partnerships; 253 — Whether business carried on in 
Canada. 


(b) [services deemed not active business] — the provi- 
sion, by a foreign affiliate of a taxpayer, of services or of an 
undertaking to provide services 


(i) is deemed to be a separate business, other than an active 
business, carried on by the affiliate, and any income from 
that business or that pertains to or is incident to that business 
is deemed to be income from a business other than an active 
business, to the extent that the amounts paid or payable in 
consideration for those services or for the undertaking to pro- 
vide services 


(A) are deductible, or can reasonably be considered to re- 
late to amounts that are deductible, in computing the in- 
come from a business carried on in Canada, by 


(I) any taxpayer of whom the affiliate is a foreign af- 
filiate, or 


(II) another taxpayer who does not deal at arm’s 
length with 


1. the affiliate, or 


2. any taxpayer of whom the affiliate is a foreign 
affiliate, or 


(B) are deductible, or can reasonably. be considered to re- 
late to an amount that is deductible, in computing the for- 
eign accrual property income of a foreign affiliate of 


(I) any taxpayer of whom the affiliate is a foreign af- 
filiate, or 


(II) another taxpayer who does not deal at arm’s 
length with 


1. the affiliate, or 


2. any taxpayer of whom the affiliate is a foreign 
affiliate, and 


(ii) is deemed to be a separate business, other than an active 
business, carried on by. the affiliate, and any income from 
that business or that pertains to or is incident to that business 
is deemed to be income from a business other than an active 
business, to the extent that the services are, or are to be, per- 
formed by 


(A) any taxpayer of whom the affiliate is a foreign 
affiliate, 


(B) another taxpayer who does not deal at arm’s length 
with 


(1) the affiliate, or 


(II) any taxpayer of whom the affiliate is a foreign 
affiliate, 


Proposed Amenc 7 


Letter from Dept. of Finance, March 23,2010; 
Dear [xxx]: ae 


mendment — 95(2)(b)(ii)(B) 


in response to ys 
sion, on behalf of 


applied only to s 


95(2)(b)Gi) 
ration resident in Canada, or a non-resident person that perform: 
ourse of a business carried on in Canada, where that individua 

resident person does not deal at arm’s length with the affiliate or 
the affiliate is a foreign affiliate. Ss 

We will further recommend that such an amendment to I ) apply 
axation’ years of foreign affiliates that begin after the day on which draft legisla ti 
detailing the amendment is first announced, but (if the taxpayer so elects in respect 
all of its foreign affiliates) with elective retroactive application to forei tax: 


tion years that begin after February 27, 2004. 


While I cannot offer any assurance that either the Minister of Finance or Par 
will agree with our recommendations, I hope that this statement of our intenti 
Thank you for writing, = 


Gerard Lalonde, Director, Tax Legislation Division, Tax Policy Branch - : 
(C) a partnership any member of which is a person de- 
scribed in clause (A) or (B), or 


(D) a partnership in which any person or partnership de- 
scribed in any of clauses (A) to (C) has, directly or indi- 
rectly, a partnership interest; 

Related Provisions: 95(2)(n)—-Deemed FA and deemed qualifying interest; 


95(2)(u) [unti! 2011] — Tiers of partnerships; 95(2.2) — Interpretation rules; 95(3) — 
“Services” defined; 253 — Whether business carried on in Canada. Sted 


(c) [rollover of FA shares to another FA] — where a for- 
eign affiliate of a taxpayer (in this paragraph referred to as the 
“disposing affiliate”) has disposed of capital property that was 
shares of the capital stock of another foreign affiliate of the tax- 
payer (in this paragraph referred to as the “shares disposed of”) 
to any corporation that was, immediately following the disposi- 
tion, a foreign affiliate of the taxpayer (in this paragraph referred 
to as the “acquiring affiliate”) for consideration including shares 
of the capital stock of the acquiring affiliate, 


(i) the cost to the disposing affiliate of any property (other 
than shares of the capital stock of the acquiring affiliate) re- 
ceivable by the disposing affiliate as consideration for the 
disposition shall be deemed to be the fair market value of the 
property at the time of the disposition, 


(ii) the cost to the disposing affiliate of any shares of any 
Class of the capital stock of the acquiring affiliate receivable 
by the disposing affiliate as consideration for the disposition 
shall be deemed to be that proportion of the amount, if any, 
by which the total of the relevant cost bases to it, immedi- 
ately before the disposition, of the shares disposed of exceeds 
the fair market value at that time of the consideration receiv- 
able for the disposition (other than shares of the capital stock 
of the acquiring affiliate) that 


(A) the fair market value, immediately after the disposi- 
tion, of those shares of the acquiring affiliate of that class 


is of 
(B) the fair market value, immediately after the disposi- 
tion, of all shares of the capital stock of the acquiring af- 
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filiate receivable by the disposing affiliate as considera- 
tion for the disposition, 


(iii) the disposing affiliate’s proceeds of disposition of the 
shares shall be deemed to be an amount equal to the cost to it 
of all shares and other property receivable by it from the ac- 
quiring affiliate as consideration for the disposition, and 


(iv) the cost to the acquiring affiliate of the shares. acquired 
from the disposing affiliate shall be deemed to be an amount 
equal to the disposing affiliate’s proceeds of disposition re- 
ferred to in subparagranh au); 


1e disposing affiliate of a y: propert (ee 
1 stock of the acquirin affi lliate) 


i) ihe. cos to the d 
a pe ae see of the aoauiing affiliate that is receiva- 
s > di affili as consi deration f - pone - 


disposing affiliate at that thea 
a share els C : 


sdiately after that y 
of the acquiring affiliate 


Application: “The eae 2011 draft ie (foreian affiliates), subsec, 
as disposi that o oc- 


Technical Notes: Parsuraply 95(2)(c) provides a Gaderned: rollover for certair 
transfers of shares of a target fc ign affiliat by a seller foreign affiliate to a pur- 
chaser foreign affiliate where part. eived ii the 

chaser affiliate. The rule in this paragrap gives ‘similar results to the mule in s 
der the comm ntary fo ction 8 


Paragraph 95(2)(c) i is being amended | 
the rollover in paragraph 95(2)(c) will no longer apply where the shares transferred 


S. 95(2)(d.1) 


have an inherent loss. The intention is to have these transfers subject to the same 
rules as other transfers of capital property: in some cases these losses would be real- 
ers, such as where subsection 40(3.4) applies, the losses would be sus- 
J further implication of this amended rule is that it would no longer be 
possible to shift the loss over to shares of a transferee affiliate nor to cape these 
losses by creating an inherent loss for the. purchaser affiliate, 


Paragraph 95(2)(¢) is also being amended to modernize and. clarity its language as 
well as to incorporate contextual amendments that are consequential to the amend- 
ments to the: “relevant cost base” definition in subsection 95(4),. as discussed below. 


Related Provisions: 53(1)(c) — Addition to ACB of share; 85.1(3) — Rollover for 
Canadian tax purposes; 95(1)‘foreign accrual property income”B(b) — Inclusion in 
FAPI; 95(2)(f.6)(i) — No-rollover where 95(2)(c) applies; 95(2)(n) — Deemed FA and 
deemed qualifying interest; 95(6) — Anti-avoidance rules, 257 — Formula cannot cal- 
culate to less than zero. 


Regulations: 5907(1)“net earnings’ (d)(i), “net loss’(d)(i), “taxable earnings’’(b)(v), 
“taxable loss”(b)(v) (exclusions from reduction); 5907(5.3)(b) (Reg. 5907(5.1) does not 
apply to disposition). 


ed diet ceitelt Bulletins: IT-392: Meaning of term “share”. 
tal roposed Non-Addition _ 95(2)(c. Nel Bhi 


Technical Notes: F oreign Affiliate Amendments = - Overview. . 


This legi tive package represents the Department of Finance's final tranche of revi- 
sions to the 2004 Proposals. As such, it is notable that the following pe that 
were introduced as part of the 2004 Proposals are being abandoned: . 


© The suspension of gains from the disposition of excluded property sf pacbiolsly 
i wept) in bs pecages (c.1) and (£3) piles of hai g in subsection 7) 
(d) ea eclan merger] — wineke sada has been a ileal merger 
in which the shares owned by a foreign affiliate of a taxpayer of 
the capital stock of a corporation that was a predecessor foreign 
corporation immediately before the merger were exchanged for 
or became shares of the capital stock of the new foreign corpora- 
tion or the foreign parent corporation, subsection 87(4) applies 
to the foreign affiliate as if the references in that subsection to 


(i) “amalgamation” were read as “foreign merger”, 


(ii) “predecessor corporation” were read as “predecessor for- 
eign corporation”, 


(iii) “new corporation” were read as “new foreign. corpora- 
tion or the foreign parent corporation”, and 


(iv) pease’ cost base” were read as “relevant cost base”; 


Propos : ed Amendment —95(2)(d)(iv) 


WW) “adjusted cost ba: Ss” were read as “rel vant cost bases, 
in Tespect of the taxpayer,”; 
apblicallon The 72. 2011 dia legislation orion: affiliates), subsec. 
16(9), will amend subpara. tead as above, applicable in respect of 
mergers or combinations in eed of a aoee oe of a sa ae that occur ales 
August 19,2011. . 
See also. Application under: Ss 90. re extended ascsoneat 1 deadline. . 


Technical Notes: Paragraph 95(2\(d) provides : for the rollover of shares of a 
predecessor foreign affiliate held by another foreign affiliate of the taxpayer on cer- — 
tain foreign: merger volving predecessor affiliates. This rollover is subject to the 
taxpayer’s ability ¢ a ae mount under a so-called “relevant cost base” 
election, te 

Subparagrap! 95(2,(d)(iv) is being saneed to incorporate Uonenial amendments 
that are consequential to the amendments to the “relevant cost base” definition in 
subsection 95(4), as discussed below. 


Related Provisions: 87(8.1) — Foreign merger;  93(1 4) —No election allowed on 
disposing of share of foreign affiliate; 95(1)“foreign accrual property income’’B(b) — 
Inclusion in FAPI; 95(2)(£.6)(3) — No rollover where 95(2)(d) applies; 95(2)(n) — 
Deemed FA and deemed qualifying interest. 


Regulations: 5907(1)“‘net earnings”(d)(i), “net loss”(d)(@), “taxable earnings’ ’(b)(v), 

“taxable loss”(b)(v) (exclusions from reduction); 5907(2.01) (determining earnings de- 
rived from disposition); 5907(5.3)(b) (Reg. 5907(5.1) does not apply to disposition); 
5916 (prescribed manner of making election under 95(2)(d)(ili)(A)). 


Interpretation Bulletins: IT-392: Meaning of term “share”. 


(d.1) [foreign merger] — where there has been a foreign 
merger of two or more predecessor foreign corporations, in re- 
spect of each of which a taxpayer’s surplus entitlement percent- 
age was not less than 90% immediately before the merger, to 
form a new foreign corporation in respect of which the tax- 
payer’s surplus entitlement percentage immediately after the 
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S. 95(2)(d.1) 


merger was not less than 90%, other than a foreign merger 
where, under the income tax law of the country in which the 
predecessor foreign corporations were resident immediately 
before the merger, a gain or loss was recognized in respect of 
any capital property of a predecessor foreign corporation that 
became capital property of the new foreign corporation in the 
course of the merger, 


(i) each capital property of the new foreign corporation that 
was a capital property of a predecessor foreign corporation 
immediately before the merger shall be deemed to have been 
disposed of by the predecessor foreign corporation immedi- 
ately before the merger for proceeds of disposition equal to 
the cost amount of the property to the predecessor foreign 
corporation at that time; and 


(ii) for the purposes of this subsection and the definition “for- 
eign accrual property income” in subsection (1), the new for- 
eign corporation shall, with respect to any disposition by it of 
any capital property to which subparagraph (i) applied, be 
deemed to be the same corporation as, and a continuation of, 
the predecessor foreign corporation that owned the property 
immediately before the merger, 


but for greater certainty nothing in this paragraph shall affect the 
determination of whether any property of a predecessor foreign 
corporation is disposed of on a foreign merger other than one to 
which this paragraph applies; 


Proposed Amendment — 95(2)(d.1) 


(d.1) if there has been a foreign merger of two or more prede- 
cessor foreign corporations to form a new foreign corporation 
that is, immediately after the merger, a foreign affiliate of a 
taxpayer and one or more of the predecessor foreign corpora- 
tions (each being referred to in this paragraph as a “foreign 
affiliate predecessor’) was, immediately before the merger, a 
foreign affiliate of the taxpayer, 


(i) each property of the new foreign corporation that was a 
property of a foreign affiliate predecessor immediately 
before the merger is deemed to have been 


(A) disposed of by the foreign affiliate predecessor im- 
mediately before the merger for proceeds of disposition 
equal to the relevant cost base of the property to the for- 
eign affiliate predecessor, in respect of the taxpayer, at 
that time, and 


(B) acquired by the new foreign corporation, at that 
time, at a cost equal to the amount determined under 
clause (A), 


(ii) the new foreign corporation is deemed to be the same 
corporation as, and a continuation of, each foreign affiliate 
predecessor for the purposes of applying 


(A) this subsection and the definition “foreign accrual 
property income” in subsection (1) with respect to any 
disposition by the new foreign corporation of any pro- 
perty to which subparagraph (i) applied, 

(B) subsections 13(21.2), 14(12), 18(15) and 40(3.4) in 
respect of any property that was disposed of, at any time 
before the merger, by a foreign affiliate predecessor, 
and 


(C) paragraph 40(3.5)(c) in respect of any share that was 
deemed under that paragraph to be owned, at any time. 
before the merger, by a foreign affiliate predecessor, 
and 


(ii) for the purposes of the description of A.2 in the defini- 
tion “foreign accrual property income” in subsection (1), 
the total of all amounts each of which is the amount deter- 
mined for G in respect of a foreign affiliate predecessor for 
its last taxation year that ends on or before the time of the 
merger is deemed to be the amount determined for G in 
respect of the new foreign corporation for its taxation year 
that immediately precedes its first taxation year; 


Income Tax Act, Part I, Division B 


nis draft legislation is assented to, 

a. 95(2)(d.1) applies to mergers or combinations in respect of 
affiliates of the taxpayer that occur after December 20, 2002; and 
 (b) in respect of such mergers or combinations that occur before Augus 
O11, the portion of para. 95(2)(d.1) after subpara. () is to be read as 


respect to any disposition by it of any property to which subparagraph 
applied, deemed to be the same corporation as, and a continuation o the 
foreign affiliate predecessor that owned the property immediately before 
| the merger; . . ye oe 
This election also affects the in-force rules for Proposed Amendments to Reg. 
5903(5)(a), 5907(1)“net earnings” (d)(i)-(ii) and 5907(9.1). See Application annota- 
tions to those proposals. ae - ee 
See also Application under s. 90 re extended reassessment deadline, 
Technical Notes: Paragraph 95(2)(d.1) provides for the rollover of capital proper 
on a foreign merger of two or more predecessor foreign corporations, where cert 
conditions are met. The first such condition (referred to as the “SEP condition”) 
that the taxpayer’s surplus entitlement percentage in each of the predecessor corpora- 
tions was not less than 90% immediately before the merger and that the taxpayer 
surplus entitlement percentage in respect of the new foreign corporation immediatels 
after the merger was not less than 90%. The second such condition (referred to as the 
“non-recognition condition”) is that no gain or loss was recognized, under the in- 
come tax law of the country in which the predecessor foreign corporations were resi- 
dent, in respect of any capital property of a predecessor foreign corporation that be- — 
came capital property of the new foreign corporation in the course of the foreign — 
merger. ae Se 


Paragraph 95(2)(d.1) is being amended to drop the SEP and non-recognition condi- 
tions. Instead, it will now be sufficient for one or more of the predecessor foreign _ 
corporations to be, immediately before the merger, a foreign affiliate of the taxpayer 
and for the new foreign corporation to be, immediately after the merger, a foreign _ 
affiliate of the taxpayer in order for this rollover provision to apply. 


Also, the rollover will now apply to all property, not just capital property, and it will 
be based on the “relevant cost base” concept (in subsection 95(4)), as opposed to — 
“cost amount”. ] < 3 


It is also important to note the introduction of a so-called “absorptive merger” rule in | 
new subsection 95(4.2) that clarifies how the definition of “foreign merger” is in- 
tended to apply, in certain circumstances, for the purposes of paragraph 95(2)(d.1). 
Paragraph 95(2)(d.1) is also being amended to expand its continuity rules to give 
proper application to the various loss “suspension” rules in sections 13, 14, 18 and 
40, as discussed above. . Ho 
Finally, a new provision (subparagraph (iii)) is being added to ensure that the debt 
forgiveness rules are properly applied after the merger. _ 
These amendments generally apply to mergers or combinations that occur after Au- 2 
gust 19, 2011. However, taxpayers may elect to have the amendments (other than the _ 
ones in respect of stop-loss continuity and debt forgiveness) apply to mergers or — 
combinations that occur after December 20, 2002. : : 


Letter from Dept. of Finance, June 9, 2006: 

Mr. Nick Pantaleo, PriceWaterhouseCoopers LLP, Toronto, ON 
Dear Mr. Pantaleo: ; So - 
I am writing in response to your letter dated April 13, 2006 concerning ‘the foreign - 
affiliate proposals announced on February 27, 2004. Proposed paragraph 95(2)(d.1) 
would be applicable to foreign mergers (within the meaning of subsection 87(8.1)) of 
predecessor foreign corporations that occur after December 20, 2004. You requested 
confirmation of certain possible modifications in respect of that proposed paragraph 
that we have under consideration. e oS 


Although the technical details of our intended recommendations for modifications to 
the foreign affiliate proposals are still being finalized, we can confirm, i 

terms, that our recommended modifications in respect of proposed para 
95(2)(d.1) would include the following modifications. 2 


First, the 90% surplus entitlement percentage requirement and the foreign tax law 
non-recognition requirement would no longer be preconditions to the application of — 
proposed paragraph 95(2)(d.1). However, as the paragraph is intended as a rule in the 
foreign affiliates context, it would not apply unless 


* a “specified vendor” (as defined in proposed subsection 95(3.2)) in resp 
taxpayer resident in Canada was, immediately before the foreign merge 
ecessor foreign corporation or a shareholder of a predecessor forei 

tonand = oe A ee 


» a pred 
corpora: 


ae 
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Related Provisions: 87(8.1) — Foreign merger; 93(1.4) — No election allowed on 
disposing of share of foreign affiliate; 95(1)“foreign accrual property income”B(b) — 
Inclusion in FAPI; 95(2)(f.6)() — No rollover where 95(2)(d.1) applies; 95(2)(n) — 
Deemed FA and deemed qualifying interest; Reg. 5903(5)(a) — Effect of 95(2)(d.1) on 
FAPL. 

Regulations: 5907(2.01) (determining earnings derived from disposition). 


Interpretation Bulletins: IT-392: Meaning of term “share”. 


(ec) [windup of foreign affiliate] — except as otherwise pro- 
vided in paragraph (e.1), where on the dissolution of a foreign 
affiliate of a taxpayer (in this paragraph referred to as the “dis- 
posing affiliate”) one or more shares of the capital stock of an- 
other foreign affiliate of the taxpayer have been disposed of to a 
shareholder that is another foreign affiliate of the taxpayer, 


(i) the disposing affiliate’s proceeds of disposition of each 
such share and the cost thereof to the shareholder shall be 
deemed to be an amount equal to the relevant cost base to the 
disposing affiliate of the share immediately before the disso- 
lution, and 


(ii) the shareholder’s proceeds of disposition of the shares of 
the disposing affiliate shall be deemed to be the amount, if 
any, by which the total of 


(A) the cost to the shareholder of the shares of the other 
foreign affiliate, as determined in subparagraph (i), and 


(B) the fair market value of any property (other than the 
shares referred to in clause (A)) disposed of by the dis- 
posing affiliate to the shareholder on the dissolution, 


exceeds 


(C) the total of all amounts each of which is the amount 
of any debt owing by the disposing affiliate, or of any 
other obligation of the disposing affiliate to pay any 
amount, that was outstanding immediately before the dis- 
solution and that was assumed or cancelled by the share- 
holder on the dissolution; 


_ Proposed Amendment — 95(2)(e) 


(e) notwithstanding subsection 69(5), if at any time a foreign 
iate (referred to in this paragraph as the “shareholder affili- 


2) 
(= 
fe) 
the 
© 
h 
te) 
fol 
— 
fe) 
O 
bet 
c 
i) 
3S 
yn 
o 
& 
res 
fe) 
a 


wy 


1S 


apply to the distributed pro- . 


46 i: 
y is deemed to have been dis- 


Emewein, Director, Tax Legisla 
[An essentially identical letter, al a 
bie of Davies Ward Phillips & Vineberg LLP in T 


(iv) each share of a class of the capital stock of the dispos- 
_ ing affiliate that is disposed of by the shareholder affiliate 


RS 
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on the liquidation and dissolution of the disposing affiliat 


__ 18 deemed to be disposed of for proceeds of dispositio 
‘equal 10,0 : Tae eee ea 


(A) if the liquidation and dissolution is a designated liq a 


vy 


the 


uidation and dissolution of the disposing affiliate 


(I) where the amount that would, if clause (B) ap- 


plied, be determined under that clause. in respect of 
the share is greater than or equal to the adjusted cost 


base of the share to the shareholder affiliate immedi- 


ately before the disposition, that adjusted cost base, 
. OF Zi ae Zo yy Yi 


(II) where the adjusted cost. base of the share to the | 


shareholder affiliate immediately before the disposi- 
- tion exceeds the amount that would, if clause (B) ap- 


plied, be determined under that clause in respect of 


the share 


1. if the share is not excluded property of the dis- 
posing affiliate, that adjusted cost base, and 


2. in any other case, the amount that would be 
determined under clause (B), and 


(B) in any other case, the amount determined by the 
formula a 


(A -—B/)/C 
where 


A is the total of all amounts each of which is the cost to 
the shareholder affiliate of a distributed property, as 
determined under subparagraph (iii), received, at any 
time, in respect of the class, 


B is the total of all amounts each of which is an 
amount owing (other than an unpaid dividend) by, or 
an obligation of, the disposing affiliate that was as- 
sumed or cancelled by the shareholder affiliate in 
consideration for the distribution of a distributed 
property referred to in the description of A, and 


C is the total number of issued and outstanding shares 
of the class that are owned by the shareholder affili- 
ate during the liquidation and dissolution, and 


(v) if the liquidation and dissolution is a designated liquida- 
tion and dissolution of the disposing affiliate, 


(A) the shareholder affiliate is deemed to be the same 
corporation as, and a continuation of, the disposing af- 
filiate for the purposes of applying 


(1) this subsection and the definition “foreign accrual 
property income” in subsection (1) with respect to 
any disposition by the shareholder affiliate of any 
property to which clause (i)(A) applied, 


(11) subsections 13(21.2), 14(12), 18(15) and 40(3.4) 
in respect of any property that was disposed of, at 
any time before the liquidation and dissolution, by 
the disposing affiliate, and 


(III) paragraph 40(3.5)(c) in respect of any share that 
was deemed under that paragraph to be owned, at 
any time before the liquidation and dissolution, by 
the disposing affiliate, and 


(B) for the purposes of the description of A.2 in the def- 
inition “foreign accrual property income” in subsection 
(1), the amount, if any, determined for G in respect of 
the disposing affiliate for its first taxation year that ends 
after the beginning of the liquidation and dissolution is 
to be added to the amount otherwise determined for G in 
respect of the shareholder affiliate for its taxation year 
that immediately precedes its taxation year that includes 
the time at which the liquidation and dissolution began; 


on the 


cap: 
sed of by the shareholder affiliate iqu 
be disposed. 


the disposing affiliate is deeme 


(A) if the liquidation and dissolution is a designate 
dissolution of the disposing affiliate, the adjusted c 
hare to the shareholder affiliate immediately before { 


: (B) in any other case, the amount determine 


(A-BYC_ 
where ee 


__ A is the total of all amounts each of which is the cost to the 
holder affiliate of a distributed property, as determined un 
_» paragraph (iii), received in respect of the class, — 
B_ is the total of all amounts each of which is an amount ov 
(other than an unpaid dividend) by, or an obligation of, the di 
posing affiliate that was assumed or cancelled by the shareholder 
___ affiliate in consideration for the distribution of a distributed 
_.. perty referred to in the description of A, and — e 
Cis the total number of issued and outstanding shares of the 


that are owned by the shareholder affiliate during the liquidation 
_and dissolution, and as Te ORs Pe 


(v) if the liquidation and dissolution is a designated liquidation and diss 
lution of the disposing affiliate, for the purposes of this subsection and th 
_ definition “foreign accrual property income” in subséction (1), the share 
holder affiliate is, with respect to any disposition by it of any property to” 
which clause (i)(A) applied, deemed to be the same corporation as, and a — 
continuation of, the disposing affiliate; ee 
See also Application under s. 90 re extended reassessment deadline. _ ae 
Technical Notes: Paragraphs 95(2)(e) and (e.1) provide rules that apply where 
foreign affiliate of a taxpayer is liquidated and dissolved and property is distribut 
to shareholders that include other foreign affiliates of the taxpayer. Para raph 
95(2)(e.1) deals with liquidating affiliates that are substantially wholly-owned by the 


taxpayer and paragraph 95(2)(e) deals with those that are not. 2a 
Current paragraph 95(2)(e) provides a rollover, based on the “relevant cost | a 
concept, only in respect of distributed property that is shares of another foreign affili- 
ate. Current paragraph 95(2)(e.1) provides a more broad rollover, but only in respect 
of capital property of the liquidating affiliate, and this rollover is based on “c 
amotio: — ee 
Similar to current paragraph 95(2)(d.1), current paragraph 95(2)(e.1) contains both a 
SEP condition and a non-recognition condition. oe 
Paragraphs 95(2)(e) and (¢.1) are being combined, with paragraph 95(2)(e) being | 
“survivor”. In respect of liquidations of non-substantially-wholly-owned foreign 
filiates, amended paragraph 95(2)(e) will now tequire any foreign affiliate shares ¢ 
posed of by the liquidating affiliate to be excluded property in order to be eligibl 


a rollover. In respect of liquidations of substantially-wholly-owned foreign a: 
the SEP and non-recognition conditions are being dropped and the new ¢ 
for rollover treatment are contained in the new “designated liquidation and 
tion” (“DLAD”) definition, which is discussed above, Where there 

property will now be eligible for a rollover, not just capital property, and 
will be based on “relevant cost base” rather than “cost amount”. 


The rules that apply in respect of the disposition of the liquidating affiliate & 


(referred to below as the “disposed shares”) are also being significantls de 
New subparagraph 95(2)(e)(iv) sets out different computational rules that depend 
whether there is an inherent gain in the shares, whether the shares are excluded 1 
perty and whether the liquidation and dissolution is a DLAD. 
New paragraph 95(2)(e) imports essentially the same rules that 

enacted versions of paragraphs 95(2)(e) and (¢.1), but there are new 
where the disposed shares have an inherent loss and the liquidation a 
a DLAD. These new rules are intended to ensure that any inherent losses in tesp 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
16(10), will amend para. 95(2)(e) to read as above, applicable in respect of liquida- 
tions and dissolutions of foreign affiliates of a taxpayer that begin after August 19, 


660 
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Related Provisions: 88(3)—(3.5) — Rules where liquidation results in distribution to 
Canadian parent; 93(1.4) — No election allowed on disposing of share of foreign affili- 
ate; 95(1)“foreign accrual property income”B(b) — Inclusion in FAPI; 95(2)(e.6) — 
Where shareholder is a partnership; 95(2)(f.6)(i) — No rollover where 95(2)(e) applies; 
95(2)(n) — Deemed FA and deemed qualifying interest; 257 — Formula amount can- 
not calculate to less than zero; Reg. 5903(5)(b) — Effect of 95(2)(e) on FAPL; Reg, 
5905(7) — Effect of liquidation and dissolution on surplus computations. 


Regulations: 5905(7) (computation of balances where 95(2)(e) applies); 5907(1)"net 
earnings”(d)(i), “net. loss’’(d)(i), “taxable earnings’ (b)(v), “taxable loss’’(b)(v). (exclu- 
sions from reduction); 5907(2.01) (determining earnings derived from disposition), 
5907(5.3)(b) (Reg. 5907(5.1) does not apply to disposition); 59079) (dissolution); 
5916 (prescribed manner of making election under 95(2)(e)(v)(B)). 


Interpretation Bulletins: IT-392: Meaning of term “share”. _ 


(e.1) [windup of foreign affiliate] — where there has been a 
liquidation and a dissolution of a foreign affiliate (in this para- 
graph referred to as the “disposing affiliate”) of a taxpayer in 
respect of which, immediately before the liquidation, the tax- 
payer’s surplus entitlement percentage was not less than 90%, 
other than a liquidation and a dissolution where, under the in- 
come tax law of the country in which the disposing affiliate was 
resident immediately before the liquidation, a gain or loss was 
recognized by the disposing affiliate in respect of any capital 
property distributed by it in the course of the liquidation to an- 
other foreign affiliate of the taxpayer resident in that country, 
the following rules apply: 


(i) each capital property of the disposing affiliate that was so 
distributed to another foreign affiliate of the taxpayer shall be 
deemed to have been disposed of by the disposing affiliate 
for proceeds of disposition equal to the cost amount of the 
property to the disposing affiliate immediately before the 
distribution, 

(ii) for the purposes of this subsection and the definition “for- 
eign accrual property income” in subsection (1), the other af- 
filiate shall, with respect to any disposition by it of capital 
property to which subparagraph (i) applied, be deemed to be 
the same corporation as, and a continuation of, the disposing 
affiliate, and 


(iii) the other affiliate’s proceeds of disposition of the shares 
of the capital. stock of the disposing affiliate disposed of in 
the course of the liquidation shall be deemed to be the ad- 
justed cost base of those shares to the other affiliate immedi- 
ately before the disposition; 
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vie out two of | 


dation and dissolution of a foreign affili- 


S. 95(2)(e.1) 


ate (the “disposing foreign affiliate”) of 
foreign affiliate of the taxpayer, 


the liquidation. 


From a tax policy viewpoint, we are sympathetic to the requests made for such revi- 
sions to the proposed paragraph 95(2)(e.1). Although the technical details of our in- 
tended recommendations for modifications in respect of proposed paragraph 
95(2)(e.1) and to the February 2004 foreign affiliate proposals in general are still 
being finalized, we can confirm, in general terms, that our recommended modifica- 
tions in respect of that proposed paragraph 95(2)(e.1) of the Act would include the 
following modifications. : 


First, the recommended modifications to proposed paragraph 95(2)(e.1) would re- 
move the non-recognition requirement that is a condition to the application of that 
paragraph. 


Second, proposed paragraph 95(2)(e.1) would be amended to provide that it apply to 
a liquidation and a dissolution of a foreign affiliate (the “disposing foreign affiliate”) 
of a taxpayer resident in Canada if one of the two following alternative tests is met 
by the taxpayer resident in Canada: 


* The taxpayer would, immediately before the time of the earliest distribution of 
property by the disposing foreign affiliate in respect of shares of the capital stock 
of the disposing foreign affiliate in the course of the liquidation and the dissolu- 
tion of the disposing foreign affiliate, have a surplus entitlement percentage in 
respect of the disposing foreign affiliate of not less than 90% (on the assumption 
that shares of the capital stock of non-resident corporations owned by any tax- 
payers resident in Canada and related (otherwise than by virtue of paragraph 
251(5)(b) of the Act) to the taxpayer were attributed to the taxpayer. 


A foreign affiliate of the taxpayer that is a shareholder of the disposing foreign 
affiliate has a 90% or greater fair market value participating equity interest in the 
disposing foreign affiliate. It would be met if the total fair market value of the 
properties distributed in the course of the liquidation and dissolution by the dis- 
posing foreign affiliate to the shareholder foreign affiliate was not less than 90% 
of the total fair market value of the properties distributed by the disposing for- 
eign affiliate to all of its shareholders. — 


Third, the recommended modifications to that proposed paragraph 95(2)(e.1) would 
provide that, where that paragraph applies to a liquidation and a dissolution of the 
disposing foreign affiliate of the taxpayer resident in Canada, the following rules 
would apply (except to the extent that subsection 88(3) would apply to the disposing 
foreign affiliate and the shareholder of the disposing foreign affiliate in respect of the 
distribution of the property): 


* the disposing foreign affiliate would be deemed to have disposed of each pro- 
perty distributed, in the course of the qualifying liquidation and dissolution, to a 
shareholder of the disposing foreign affiliate that was, immediately before the 
distribution, a “specified purchaser” (within the meaning to be assigned by draft 
subsection 95(3.5) [originally written “95(3.3)”, but Finance has confirmed it 
should be (3.5) —ed.]) in respect of the taxpayer resident in Canada for pro- 
ceeds equal to the greater of e y 


* the “televant cost amount” of the distributed property to the disposing for- 
eign affiliate in respect of the taxpayer resident in Canada (being essentially 
the amount that would generally result in no gain or loss to the disposing 
foreign affiliate in respect of the taxpayer in respect of the disposition of the 
distributed property), and 


* where the disposing foreign affiliate is a controlled foreign affiliate of the 


taxpayer resident in Canada, the amount elected by the taxpayer (not exceed- 
ing the fair market value of the particular distributed property); 


* any gain under subsection 40(3) of the Act of the shareholder from the disposi- 


tion of a particular share of the disposing foreign affiliate that was redeemed, 


acquired or cancelled by the disposing foreign affiliate in the course of the liqui- 
dation and the dissolution would be deemed to be nil; mh . j 


a taxpayer resident in Canada into another 
VE ~ 7 Ce g Sy : 
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or any taxpayer resident in Canada that does not e 
taxpayer resident in Canada that are shareholde 
ign affiliate, in respect of those taxpayers, and» 


he income or capital gains of a taxpayer resident in Canada that, 
__ distribution, was a specified purchaser in respect of the taxpayer re 

_ada and a shareholder (or a member of a partnership that was the sh: 

the disposing foreign affiliate. — y / 


We propose to recommend to the Minister of Finance t 


itd 

Thank you for writing. 

Yours sincerely, | : . 
Brian Emewein, Director, Tax Legislation Division, Tax Policy 


Letter from Dept. of Finance, June 9, 2006: See first letter ( 
under 88(3). : oo 


Related Provisions: 93(1.4) — No election allowed on disposing of share of foreign 
affiliate; 95(1)‘foreign accrual property income”B(b) — Inclusion in  FAPI; 
95(2)(e.2) — Where redemption, acquisition or cancellation deemed to be liquidation 
and dissolution; 95(2)(f.6)(i) —No rollover where 95(2)(e.1) applies; 95(2)(n) — 
Deemed FA and deemed qualifying interest. 


Regulations: 5905(7) (computation of balances where 95(2)(e.1) applies); 5907(2.01) 
(determining earnings derived from disposition); 5907(9) (dissolution where 95(2)(e.1) 
does not apply). 


Interpretation Bulletins: IT-392: Meaning of term “share”. 


(f) [rules for calculating income of foreign affiliate] — 
except as otherwise provided in this subdivision and except to 
the extent that the context otherwise requires, a foreign affiliate 
of a taxpayer is deemed to be at all times resident in Canada for 
the purposes of determining, in respect of the taxpayer for a tax- 
ation year of the foreign affiliate, each amount that is the foreign 
affiliate’s 


(i) capital gain, capital loss, taxable capital gain or allowable 
capital loss from a disposition of a property, or 


(ii) income or loss from a property, from a business other 
than an active business or from a non-qualifying business; 


Related Provisions: 95(2)(e.1)(ii) — Windup — continuation of affiliate; 95(2)(f.1), 
(f.11) — Additional rules; 95(2)(f.12)—(f.15) — Currency to be used in calculations; 
95(2)(n) — Deemed FA and deemed qualifying interest; 248(10) — Series of transac- 
tions or events; 261 — Functional currency reporting. 


Regulations: 5903(1), (3) (deductible loss); 5907(S) (capital gain rules to be used). 


(f.1) [calculating income of foreign affiliate] — in com- 
puting an amount described in paragraph (f) in respect of a pro- 
perty or a business, there is not to be included any portion of that 
amount that can reasonably be considered to have accrued, in 
respect of the property (including for the purposes of this para- 
graph any property for which the property was substituted) or 
the business, while no person or partnership that held the pro- 
perty or carried on the business was a specified person or part- 
nership in respect of the taxpayer referred to in paragraph (f); 
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Subdivision i— Shareholders of Non-Resident Corporations S. 95(2)(£.12) (iii) 


- Related Provisions: 95(4)“relevant cost base” — Effect on cost base. position and in accordance with subparagraph 59(1)(b) (ii) 
(f.11) [calculating income of foreign affiliate] — in deter- for the taxation year, the amount, if any, by which 
mining an amount described in paragraph (f) for a taxation year (I) the amount determined under paragraph 59(1)(a) in 
of a foreign affiliate of a taxpayer, respect of the disposition 

(i) if the amount is described in subparagraph (f)(i), this Act exceeds 
is to be read without reference to section 26 of the Income ’ 
Tax Ee Rules, and (II) the amount determined under subparagraph 


FACOIO) in respect of the disposition, 


2rOpos ed Addition — 95(2)(F.11)(4i)(C) 


cti is to be applied | as if, in respect of any deve 
th artnership 


eign aiiliate or partners ip i referred to in this clause 
_as the “debtor”), each amount of income or loss of the - 
— from a property, from a business other than an 
active business or from a non-qualifying. business — in 
respect of the debt obligation were from such a property 
that was held, or such a business that was carried on, as 
the case may be, by the debtor throughout the period 
during which the debt obligation was owed by the 
debtor and at the t time at wee the debt pbhacion was 


4 


om 1350) ? SS 
or throughout the pe od ey which 
Dy the ipsa 


foreign affiliate ofa snes that, end Oa August 19. 2011. 
See also Application under s 90 te ‘extended | ‘eassessment deadline. 
Technical Notes: See under 95(2)¢f. 1nd. 

Related Provisions: 95(2)(e.1)(ii) — Windup — continuation of affiliate; 


95(2)(f.12)—(f.15) — Currency to be used in calculations; 95(2)(n) — Deemed FA and 
deemed qualifying interest; 261 — Functional currency reporting. 


§ (f.12) [currency to be used for foreign affiliate] — a for- 
by aragraph 95(2N¢ 1b@ ape in respect 0 capita 1 eign affiliate of a taxpayer shall determine each of the following 
( meee 950) ees _ amounts using its calculating currency for a taxation year: 
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(i) subject to paragraph (f.13), each capital gain, capital loss, 
taxable capital gain and allowable capital loss of the foreign 
affiliate for the taxation year from the disposition, at any 
time, of a property that, at that time, was an excluded pro- 
perty of the foreign affiliate, 


Proposed Amendment - — 95(2)(f. 12)(i) - 


@) ‘subject. to ‘paragraph (f. 13), each capital gain, cipital 
loss, taxable capital gain and allowable capital loss of the 
foreign affiliate for the taxation year from the disposition, 
at any time, of a property that, at that time, would, if this 


ct were read without reference to. ‘paragraph ae be ex- 
y Se euauets the cluded | property of the foreign affiliate, 


Application: The August — 19, 2011 draft legislation one alae), ee 
16(13), pee ae ae 95(2)E 2)(i) to read as above, applicable i in respect of 
: fa operat | that end after Sale 0. 2011. 


(i). (For more information on the amendm t to ot n ae oe. to Lae - 


| raph 95(2)¢ Ld) applies in respect of income or. jon from poet oe 
oo peers oA eon affiliate, a ene 0 be computed inder ae 


h 95(2)¢ Gi) i is being graded fo add a new ‘clause Pee giant 95(2\¢. 12) ‘sets out various S computations that < are 
iate’s “calculating currency” (as defined in sub- 


function to new clause 95(2)¢. IDDB , as discussed above, but in _ required to be made. ina foreign affilie 
respect of gains and losses on income account that arise the context of businesses | Section 95(1)). Sub Je that paragraph deals with capital gains and losses 
d ee from the disposition of “excluded perty” (as defined in subsection 95(1)). 


held, by a foreign affiliate. Subparagraph 9. 2y(e. 12)(i) is bein, amended to require the determination of “ex- 


cluded property” status to be made without reference to paragraph 95(2)(Gi). The latter 
(ii) if the amount is described in shbparassaph (f)(1), paragraph deems, among other things, certain gains and losses of a foreign affiliate 


(A) this Act is to be read without reference to subsections | fom ere. nes debt ae os be Dinkea ee en 
i xc | Gop y S amendment, a ong Wh € amenament to paragrap: a 
a . eras Me pee . ! ae ee eee is discussed below, i is intended to clarify the application « of paragraphs 95(2)(f) and 
A Be le & P @i in the context of foreign currency gains and losses i in respect of certain a4 obli- 
ship, section 91 is to be applied to determine the income | gations of a foreign affiliate. : 


or loss of the partnership and for that purpose subsection 


yy j yy i a 


96(1) is to be applied to determine the foreign affiliate’s (ii) its income or loss for the taxation year from each active 
share of that income or loss of the partnership, and business carried on by it in the taxation year in a country, and 
(B) if the foreign affiliate has, in the taxation year, dis- (iii) its income or loss that is included in computing its in- 
posed of a foreign resource property in respect of a coun- come or loss from an active business for the taxation year 
try, it is deemed to have designated, in respect of the dis- because of paragraph (a); 
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S. 95(2)(f.12) 


Related Provisions: 95(2)(f.13)-(f.15).— Rules; 261(5)(e), 261(5)(h)(i) — Func- 
tional currency reporting. . 


(f.13) [currency to be used for foreign affiliate] — where 
the calculating currency of a foreign affiliate of a taxpayer is a 
currency other than Canadian currency, the foreign affiliate shall 
determine the amount included in computing its foreign accrual 
property income, in respect of the taxpayer for a taxation year of 
the foreign affiliate, attributable. to its capital gain or taxable 
capital gain, from the disposition of an excluded property in the 
taxation year, in Canadian currency by converting the amount of 
the capital gain, or taxable capital gain, otherwise determined 
under subparagraph (f.12)(i) using its calculating currency for 
the taxation year into Canadian currency using the rate of ex- 
change quoted by the Bank of Canada at noon on the day on 
which the disposition was made; 


Related Provisions: 261(5)(h) — Functional currency reporting. 


(f.14) [currency to be used for foreign affiliate] — a for- 
eign affiliate of a taxpayer shall determine using Canadian cur- 
rency each amount of its income, loss, capital gain, capital loss, 
taxable capital gain or allowable capital loss for a taxation year, 
other than an amount to which paragraph (f.12) or (f.13) applies; 


Proposed Amendment — 95(2)(f.14) 


(f.14) [currency to be used for foreign affiliate] — a for- 
eign affiliate of a taxpayer shall determine using Canadian cur- 
rency each amount of its income, loss, capital gain, capital 
loss, taxable capital gain or allowable capital loss for a taxa- 
tion year, other than an amount to which paragraph (f.12), 
(f.13) or (f.15) applies; : 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. - 
16(14), will amend para. 95(2)(f.14) to read as above, applicable in respect of taxa- 
tion years of a foreign affiliate of a taxpayer that end after August 19, 2011. 
See also Application under s. 90 re extended reassessment deadline, 


Technical Notes: Paragraph 95(2)(f.14) provides a catch-all rule that requires all 
income, gains and losses of a foreign affiliate to be computed in Canadian currency 
unless they are covered by paragraphs 95(2)(f.12) or (f.13). 


Paragraph 95(2)(f.14) is being amended as a consequence of the amendments to 
paragraphs 95(2)(f.12) and (f.15) to add a reference to the latter paragraph. 


Related Provisions: 261(5)(h)(i)(A) — Functional currency reporting — meaning of 

“Canadian currency”. 
(f.15) [currency to be used for foreign affiliate] — for the 
purpose of applying subparagraph (f.12)(i), the reference in sub- 
section 39(2) to “the currency or currencies of one or more 
countries other than Canada relative to Canadian currency” is to 
be read as a reference to “one or more currencies other than the 
calculating currency relative to the calculating currency” and the 
references in that subsection to “of a country other than Canada” 
are to be read as references to “other than the calculating 
currency”’; 


Proposed Amendment — 95(2)(f.15) 


(f.15) [currency to be used for foreign affiliate] — for 
the purposes of applying paragraph (f)(i) in respect of a debt 
obligation owing by a foreign affiliate of a taxpayer, or a part- 
nership of which the foreign affiliate is a member, that is a 
debt referred to in subparagraph (i)(i) or (ii) and for the pur- 
poses of applying paragraph (f.12)(i) 


(i) the references in subsection 39(2) to “Canadian cur- 
rency” are to be read as “the taxpayer’s calculating cur- 
rency”’, and 


(ii) the reference in the definition “foreign currency debt” 

in subsection 111(8), as that definition applies for the pur- 

poses of subsection 39(2), to “currency of a country other 

than Canada” is to be read as “currency other than the tax- 

payer's calculating currency”; Ve : 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
16(14), will amend para. 95(2)(f.15) to read as above, applicable in respect of taxa- 
tion years of a foreign affiliate of a taxpayer that end after August 19, 2011. 


See also Application under s. 90 re extended reassessment deadline. 


Income Tax Act, Part I, Division B 


: 


5(2)(f.15) provides a “reading rule’ 
foreig uired to dete 


agraph 950) 
aphs 95(2)(f) a 
: : 


tum oF exis tence of a gain or loss frot 1 | 
those types of amounts owing. = 


i TN CF 


a result of these amendments, it should now be clear that the determination 
such gains and losses is to be done in the following order: Ct | 
_ © First, the taxpayer establishes that it has an amount owin 
_ Subparagraph 95(2)(i)(i) or (ii); oo S 
* Second, the reading rule in paragraph 95(2)(f.15) applies to rep i 
Subsection 39(2). to “Canadian currency” with references. to “calculating _ 
* Third, the gain or loss under subparagraph 95(2)(f)() is determined using the — 

special reading of subsection 39(2); and i oe oo. 
* Fourth, the carve-out rule in paragraph 95(2)(f.1) is applied. (oe 


Related Provisions: 261(5)(e), (5)(h)@) — Functional currency reporting. 
Proposed Non-Addition — 95(2)(f.3)-(f.94) _ 
Technical Notes, Aug. 19, 2011: Foreign Affiliate Amendments ie Overview. 


This legislative package represents the Department of Finance’s final tranche of r fi 
sions to the 2004 Proposals. As such, it is notable that the following provisions that 


were introduced as part of the 2004 Proposals are being abandoned: ... 2 
* The suspension of gains from the disposition of excluded property (previous! 
posed in the paragraph (c.1) and (f.3) series of proposals in subsection 95(2)); 

* The deemed cost rules for non-resident corporations that become foreign affiliates 
(previously proposed in paragraphs (£.91) to (f.93) of subsection COE a 


(g) [currency fluctuation] — income earned, a loss incurred 
or a capital gain or capital loss realized, as the case may be, ina 
taxation year by a particular foreign affiliate of a taxpayer in 
respect of which the taxpayer has a qualifying interest through- 
out the taxation year or a particular foreign affiliate of a tax- 
payer that is a controlled foreign affiliate of the taxpayer 
throughout the taxation year, because of a fluctuation in the 
value of the currency of a country other than Canada relative to 
the value of Canadian currency, is deemed to be nil if it is 
earned, incurred or realized in reference to any of the following 
sources: 


(i) a debt obligation that was owing to 


(A) another foreign affiliate of the taxpayer in respect of 
which the taxpayer has a qualifying interest throughout 
the year (which other foreign affiliate is referred to in this 
paragraph as a “qualified foreign affiliate”) by the partic- 
ular affiliate, or 

(B) the particular affiliate by a qualified foreign affiliate, 


(ii) the redemption, cancellation or acquisition of a share of 
the capital stock of, or the reduction of the capital of, the 
particular affiliate or a qualified foreign affiliate (which par- 
ticular affiliate or which qualified foreign affiliate is referred 
to in this subparagraph as the “issuing corporation”) by the 
issuing corporation, or 


Proposed Amendment — 95(2)(g)(ii)_ ae 
(ii) the redemption, acquisition or cancellation of a share of 
the capital stock of a qualified foreign affiliate by the quali- 
fied foreign affiliate, or Bee i oe 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
16(15), will amend subpara. 95(2)(g)(ii) to read as above, applicable in respect of 
taxation years of a foreign affiliate of a taxpayer that end after August 19 2011 
See also Application under s. 90 re extended reassessment deadline. 
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(iii) the disposition to a qualified foreign affiliate of a share 
of the capital stock of another qualified foreign affiliate; 


Related Provisions: 95(2)(g.01) — Currency hedging; 95(2)(g.02) — Application 
of 39(2) to foreign. affiliate; 95(2)(g.03) — Application of 95(2)(g) to. partners; 
95(2)(n) — Deemed FA and deemed qualifying interest; 95(2.201) — Deemed con- 
trolled foreign affiliate throughout year; 261(5)(h)(i) — Meaning of “Canadian cur- 
rency” and “currency of a country other than Canada”. 


Interpretation Bulletins: IT-392: Meaning of term “share”. 
1.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


(g.01) any income, loss, capital gain or capital loss, derived by a 
foreign affiliate of a taxpayer under or as a result of an agree- 
ment that provides for the purchase, sale or exchange of cur- 
rency and that can reasonably be considered to have been made 
by the foreign affiliate to reduce its risk (with respect to any 
source, any’ particular income, gain or loss determined in refer- 
ence to which is deemed by paragraph (g) to be nil) of fluctua- 
tions in the value of currency, is, to the extent of the absolute 
value of the particular income, gain or loss, deemed to be nil; 


(g.02) in applying subsection 39(2) for the purpose of this subdi- 


vision (other than sections 94 and 94.1), the gains and losses of a 
foreign affiliate of a taxpayer in respect of excluded property are 
~ to be computed in respect of the taxpayer separately from the 
gains and losses of the foreign affiliate in respect of property 
that is not excluded property; 


(i) in applying this paragraph, where a debt obligation is ow- 
ing at that time by a debtor to the partnership of which the 
particular foreign affiliate is a member, the debt obligation is 
deemed to be owing at that time by the debtor to the particu- 
lar foreign affiliate in the proportion that the particular for- 
eign affiliate shared in any income earned, loss incurred or 
capital gain or capital loss realized by the partnership in re- 
spect of the debt obligation, 


(ii) in applying this paragraph, where a debt obligation is ow- 
ing at that time to a creditor by the partnership of which the 
particular foreign affiliate is a member, the debt obligation is 
deemed to be owing at that time to the creditor by the partic- 
ular foreign affiliate in the proportion that the particular for- 
eign affiliate shared in any income earned, loss incurred or 
capital gain or capital loss realized by the partnership in re- 
spect of the debt obligation, 


S. 95(2)(h) 


(iii) in applying paragraph (g) and this paragraph, where a 
debt obligation is owing at that time by a debtor to the part- 
nership of which the qualified foreign affiliate is a member, 
the debt obligation is deemed to be owing at that time by the 
debtor to the qualified foreign affiliate in the proportion that 
the qualified foreign affiliate shared in any income earned, 
loss incurred or capital gain or capital loss realized by the 
partnership in respect of the debt obligation, 


(iv) in applying paragraph (g) and this paragraph, where a 
debt obligation is owing at that time to a creditor by the part- 
nership of which the qualified foreign affiliate is a member, 
the debt obligation is deemed to be owing at that time to the 
creditor by the qualified foreign affiliate in the proportion 
that the qualified foreign affiliate shared in any income 
earned, loss incurred or capital gain or capital loss realized 
by the partnership in respect of the debt obligation, and 


(v) in computing the particular foreign affiliate’s income or 
loss from a partnership, any income earned, loss incurred or 
capital gain or capital loss realized, as the case may be, by 
the partnership — in respect of the portion of a debt obliga- 
tion owing to or owing by the partnership that is deemed by 
any of subparagraphs (i) to (iv) to be a debt obligation owing 
to or owing by the particular foreign affiliate (referred to in 
this subparagraph as the “allocated debt obligation”) — be- 
cause of a fluctuation in the value of the currency of a coun- 
try other than Canada relative to the value of Canadian cur- 
rency, that is attributable to the allocated debt obligation is 
deemed to be nil to the extent that paragraph (g) would, if the 
rules in subparagraphs (i) to (iv) were applied, have applied 
to the particular foreign affiliate, to deem to be nil the in- 
come earned, loss incurred or capital gain or capital loss real- 
ized, as the case may be, by the particular foreign affiliate in 
respect of the allocated debt obligation, because of a fluctua- 
tion in the value of the currency of a country other than Can- 
ada relative to the value of Canadian currency; 


Related Provisions: 95(2)(i) — Look-through rule for partnerships; 95(2)(u) [until 


| 2011] — Tiers of partnerships; 261(5)(h)(i) — Meaning of “Canadian currency” and 


“currency of a country other than Canada”. 


(g.1) [debt forgiveness rules] — in computing the foreign 
accrual property income of a foreign affiliate of a taxpayer the 
Act shall be read 


(i) as if the expression “income, taxable income or taxable 
income earned in Canada, as the case may be” in the defini- 
tion “commercial debt obligation” in subsection 80(1) were 
read as “foreign accrual property income (within the meaning 
assigned by subsection 95(1))”, and 


(ii) without reference to subsections 80(3) to (12) and (15) 
and 80.01(5) to (11) and sections 80.02 to 80.04; 


(g.2) [foreign spin-off election] — for the purpose of com- 
puting the foreign accrual property income of a foreign affiliate 
of any taxpayer resident in Canada for a taxation year of the af- 
filiate, an election made pursuant to paragraph 86.1(2)(f) in re- 
spect of a distribution received by the affiliate in a particular 
taxation year of the affiliate is deemed to have been filed under 
that paragraph by the affiliate if 


(i) where there is only one taxpayer resident in Canada in 
respect of whom the affiliate is a controlled foreign affiliate, 
the election is filed by the taxpayer with the taxpayer’s return 
of income for the taxpayer’s taxation year in which the par- 
ticular year of the affiliate ends, and 


(ii) where there is more than one taxpayer resident in Canada 
in respect of whom the affiliate is a controlled foreign affili- 
ate, all of those taxpayers jointly elect in writing and each of 
them files the joint election with the Minister with their re- 
turn of income for their taxation year in which the particular 
year of the affiliate ends; 


(h) [Repealed] 
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Proposed Non-Addition —95(2)(h)-(h.5) 


Technical Notes, Aug. 19, 2011 : Foreign Affiliate Amendments — Overview. . . 

This legislative package represents the Department of Finance’s final tranche of revi- 
sions to the 2004 Proposals. As such, it is notable that the following provisions that 
were introduced as part of the 2004 Proposals are being abandoned: SL 


_ * The suspension of losses from the disposition of non-excluded property (previ- 


ously proposed in the paragraph (h) series of proposals in subsection 95(2)); . - 


(i) [settlement of debt relating to excluded property] — 


any income, gain or loss of a foreign affiliate of a taxpayer or of 
a partnership of which a foreign affiliate of a taxpayer is a mem- 
ber (which foreign affiliate or partnership is referred to in this 
paragraph as the “debtor”), for a taxation year or fiscal period of 
the debtor, as the case may be, is deemed to be income, a gain or 
a loss, as the case may be, from the disposition of an excluded 
property of the debtor, if the income, gain or loss is 


(i) derived from the settlement or extinguishment of a debt of 
the debtor all or substantially all of the proceeds from which 


(A) were used to acquire property, if at all times after the 
time at which the debt became debt of the debtor and 
before the time of that settlement or extinguishment, the 
property (or property substituted for the property) was 
property of the debtor and was, or would if the debtor 
were a foreign affiliate of the taxpayer be, excluded pro- 
perty of the debtor, 


(B) were used at all times to earn income from an active 
business carried on by the debtor, or 


(C) were used by the debtor for a combination of the uses 
described in clause (A) or (B), 


(11) derived from the settlement or extinguishment of a debt 
of the debtor all or substantially all of the proceeds from 
which were used to settle or extinguish a debt referred to in 
subparagraph (i) or in this subparagraph, or 

(iii) derived under or as a result of an agreement that pro- 
vides for the purchase, sale or exchange of currency and that 
can reasonably be considered to have been made by the 
debtor to reduce its risk, with respect to a debt referred to in 
subparagraph (i) or (ii), of fluctuations in the value of the 
currency in which the debt was denominated: 


(j) [ACB of partnership interest] — the adjusted cost base 

to a foreign affiliate of a taxpayer of an interest in a partnership 

at any time shall be such amount as is prescribed by regulation; 
Regulations: 5907(12) [to be repealed], 5908(10), 


Proposed Addition — 95(2)(j.1), (j.2) 

.1) [conditions for para. (j.2) to apply] — paragraph 
(j.2) applies if, in a particular taxation year of a foreign affili- 
ate of a taxpayer or in a particular fiscal period of a partnership 
(which foreign affiliate or partnership is referred to in this par- 
agraph and paragraph (j.2) as the “operator” and which partic- 
ular taxation year or particular fiscal period is referred to in 
this paragraph and paragraph (j.2) as the “specified taxation 
year’) a member of which is, at the end of the period, a foreign 
affiliate of a taxpayer, : 

(i) the operator carries on a business, 

(ii) the business includes the insuring of risks, 


(ili) the business is not, at any time, a taxable Canadian 
business, 


(iv) the business is 
(A) an investment business, 
(B) a non-qualifying business, or 
(C) a business whose activities include activities 
deemed by paragraph (a.2) or (b) to be a separate busi- 


ness, other than an active business, carried on by the af- 
filiate, and a 


(v) in respect of the investment business, non-qualifying 


Income Tax Act, 


Part I, Division B 


(j.2) [policy reserves ir 

ess] — if this paragraph es, in computing the 

ncome or loss from the foreign business for the specified ta: 

_ tion year and each subsequent taxation year or fiscal period 

_ which the foreign business is carried on by the operator 

 @) the operator is deemed to carry on the foreign busi 

_ in Canada throughout that part of the specified taxa 

year, and of each of those subsequent taxation years on 

cal periods, in which the foreign business is carried on | 
Perper, dd 

(ii) for the purposes of Part XIV of the Income Tax 

Regulations, oo 2 ao ae 

(A) the operator is deemed to be required by law to 

Port to, and to be subject to the supervision of, the regu- 

latory authority referred to in subparagraph (j. 1)(v), and - 

(B) if the operator is a life insurer and the foreign busi-_ 

ness is part of a life insurance business, the life insur- 

ance policies issued in the conduct of the foreign busi-— 

_ ness are deemed to be life insurance policies in Canad 

Related Provisions: 95(2)(j.1) — Condition for para. (j.2) to apply, and meaning 

of “operator” and “specified taxation year”; 95(2)(u) [until 2011] — Tiers 

partnerships. L a ew ee 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 

16(18), will add paras. 95(2)(j.1) and (j.2), applicable in respect of taxation years of 
foreign affiliate of a taxpayer that begin after December 20, 2002; however, : 

(a) in respect of taxation years of a foreign affiliate of the taxpayer that begin 2 

before August 19, 2011, Te 

(i) subpara. 95(2)(j. 1)(iv) is to be read without reference to its cl. (B), 

(ii) subpara. 95(2)(j.1)(v) is to be read as follows: ce . . 

__(v) in respect of the investment business or separate business (each of 

these businesses being referred to in this subparagraph and paragraph 

(j.2) as a “foreign business”), as the case may be, the operator would, 

if it were a corporation carrying on the foreign business in Canada, be 


anada, be 


_ required by law to report to, and be subject to the supervision 0 


regulatory authority that is the Superintendent of Financi 
or a similar authority of a province; ; : 


(b) if the taxpayer elects in writing under this paragraph in respect of all ¢ 
foreign affiliates and files the election with the Minister of National | 

or before the day that is the later of the taxpayer’s filing-due date for 
payer's taxation year that includes the day on which this draft legislati : 
sented to and the day that is one year after the day on which this draft legislation 
is assented to, this addition, with para. 95(2)(j.1) being read as required sul 
paras. (a)(i) and (ii) above, also applies in respect of taxation years of all foreign _ 
affiliates of the taxpayer that begin after 1994 and before December 2: 

See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: New paragraphs 95(2)(j.1) and (j.2) are being added to ensure 
that a foreign affiliate that carries on an insurance business, whether directly or 
through a partnership, is eligible to claim certain policy reserves in computing i 
foreign accrual property income. These rules have many similarities to the “fres 
start” rules in paragraphs 95(2)(k) and (k.1), as discussed below, but one important. 
difference is that the (j.1) and (j.2) rules can apply regardless of whether the insur- 
ance business went through a transition from active to passive. ot 


These new paragraphs apply to foreign affiliate taxation years that begin after De- _ 
cember 20, 2002. However, taxpayers may elect to have these rules, as well as the 
“fresh start” rules in paragraphs 95(2)(k) and (k.1), apply to foreign a: atio 
yeaks that, begint alter 19940 01a CG as ae 
(k) [change in business — fresh start rule] — where, in a 
particular taxation. year, a foreign affiliate of a taxpayer 


(i) carries on an investment business outside Canada and, in 


business or separate business (each of these businesses be- 


the preceding taxation year, that business was not an invest- 
ment business of the affiliate (or the definition “investment 
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radian 


business” in subsection (1) did not apply in respect of the able C 


business in the preceding taxation year), or 

(ii) is deemed by paragraph (a.1), (a.2), (a.3) or (a.4) to carry 
on a Separate business, other than an active business, and, in 
the preceding taxation year, that paragraph did not apply to 
deem the affiliate to be carrying on that separate business, 


for the purpose of computing the income of the affiliate from the 

- investment business or the separate business as the case may be 
(in this subsection referred to as the “foreign business”) for the 
particular year and each subsequent taxation year in which the 
foreign business is carried on, 


(iii) the affiliate shall be deemed 


(A) to have begun to carry on the foreign business in Can- 
ada at the later of the time the particular year began or the 
time that it began to carry on the foreign business, and 


(B) to have carried on the foreign business in Canada 
throughout that part of the particular year and each such 
subsequent taxation year in which the foreign business 
was carried.on by it, 


(iv) where the foreign business of the affiliate is a business in 
respect of which, if the foreign business were carried on in 
Canada, the affiliate would be required by law to report to a 
regulating authority in Canada such as the Superintendent of 
Financial Institutions or a similar authority of a province, the 
affiliate shall be deemed to have been required by law to re- 
port to and to have been subject to the supervision of such 
cea pica its fae 


bus ness whose acti’ hes include activities. 
: s (a.1) to (b) to be i a sep 


ie bees ‘sepa- 
a ““for- 


n of used or 
ay for the 


B) to carry on the foreign nes in Ginada ee 
out that part of the specified taxation year, and of each 

f those subsequent taxation years or fi scal periods, in 
v business is carried on by the operator, 


respect of the foreign business, the operator 
if it were a corporation carrying on the foreign busi- 
required by law to report to, and be sub- 
sion of, a regulatory authority that is the 
ir ial Tiistons or is a ‘similar au- 


v) De capi: 138(11. 910) to sli to the affiliate for 
the particular year in respect of the foreign business as if 


(A) the affiliate were the insurer referred to in subsection 
138(11.91), 

(B) the particular year of the affiliate were the particular 
year of the insurer referred to in that subsection, and 


(C) the foreign business of the affiliate were the business 
of the insurer referred to in that subsection; 


A the operator is as to be ane by iv to re- 
port to, and to be ee) to the Re, of, the regu- 
jay authority, at an 


= Yj, YY 


ee of a life insurance business, the life insur- 
licies issued in 1 the. conduct of ve fog push, 


ii) paragraphs 13811. 91V0) to fc) ably to he operator 
for the spe ified taxati on ie in ete of - os busi- 


yn 


8) the _ specified taxation year of the es were the 
ade taxation fas of the i insurer referred | to in that 
esubsection; <9 : 


“WW the operator carries. ona a business, 


667 


raph co) oe of 


2) 
< 
fe) 
= 
©. 
‘= 
fe} 
ok 
he 
fe) 
O 
_ 
fos 
) 
2 
) 
o 
a 
¢ 
fe) 
= 


S. 95(2)(k.1)(iii)(C) 


ance property in respect of the business” were read as 
“property owned or held by it at that time that is used or — 
_ held by it in the particular taxation year in the course of _ 


catrying on the insurance business”; - 


Related Provisions: 95(2)(k) — Conditions for para. (k.1) to apply, and meaning : 
of “operator” and “specified taxation year”; 95(2)(k.2) — Portion of business carried 


on in Canada deemed separate business. oF | 
Regulations: 5907(2.9) (computation of earnings for preceding taxation year). 


(k.2) [fresh start rule — portion of business in Canada — 


deemed separate] — for the purposes of paragraphs (j.1) to 


(k.1) and the definition “taxable Canadian business” in subsec- 


tion (1), any portion of a business carried on by a person or 
partnership that is carried on in Canada is deemed to be a busi- 
ness that is separate from any other portion of the business car- 
ried on by the person or partnership; : 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
16(18), will amend para. 95(2)(k) to read as above and add paras. (k,1) and (k.2), 
applicable in respect of taxation years of a foreign affiliate of a taxpayer that begin 
after December 20, 2002; however, 


(a) in respect of taxation years of a foreign affiliate of the taxpayer that begin 
before August 19, 2011, 


(i) cl. 95(2)(k)G)(C) is to be read without reference its subcl. (ID, 
(ii) cl. 95(2)(k)Gi)(C) is to be read as follows: ‘ 


(C) the business was not described in subclause (@)(C)C) or (Iv) or the 
activities were not described in subclause GC); 


(iii) the opening words of para. 95(2)(k.1) are to be read as follows: 


(k.1) if this paragraph applies, in computing the operator’s income or 
loss from the investment business, separate business or business re- 
ferred to in paragraph (1) (each of these businesses being referred to in 
this paragraph as a “foreign business”), as the case may be, and the 
operator's capital gain or capital loss from the disposition of property 
used or held in the course of carrying on the foreign business, for the 
specified taxation year and each subsequent taxation year or fiscal pe- 
riod in which the foreign business is carried on by the operator 


(b) if the taxpayer elects in writing under this paragraph in respect of all of its 
foreign affiliates and files the election with the Minister of National Revenue on 
or before the day that is the later of the taxpayer’s filing-due date for the tax- 
payer's taxation year that includes the day on which this draft legislation is as- 
sented to and the day that is one ‘year after the day on which this draft legislation 
is assented to, 


(i) this amendment, with paras. 95(2)(k) and (k.1) being read as required by 
subparas. (a)(i)-(iii) above, also applies in respect of taxation years of all 
foreign affiliates of the taxpayer that begin after 1994 and before December 
21, 2002, and 


(ii) in applying subpara. 95(2)(k)(ii) in respect of taxation years of all for- 
eign affiliates of the taxpayer that begin after 1994 and before December ai, 
2002, that subpara. is to be read as follows: 


Gi) both : 
(A) in the taxation year of the affiliate or the fiscal period of the 


partnership that includes the day that is immediately before the 
beginning of the specified taxation year, 


(1) the affiliate or partnership carried. on the business, or the 
activities deemed to be a separate business, as the case may 
be, 

(II) the business was not, or the activities were not, as the 


case may be, at any time, part of a taxable Canadian business, 
and 


(IIT) the business was not described in subclause G@(C)AV), 
or the activities were not described in subclause (i)(C) MID, as 
the case may be, and 

(B) in the case of the business, if any, either 


(I) the business was not described in subclause (i)(C)Q) in 
that taxation year or fiscal period, or 
(If) the definition “investment business” in subsection (1) did 
not apply in respect of that taxation year or fiscal period; 
See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: Paragraph 95(2)(k) provides rules that apply to a foreign affiliate 
in respect of a business (the “foreign business”) that is considered to be an invest- 
ment business as defined in subsection 95(1) or a separate business other than an 


Income Tax Act, Part I, Division B 


ffiliate to be subject to the supervisi 
permit the foreign affiliate to claim certain reserve. 
connection with the foreign business. — a 
A number of amendments are being made to these fresh 
paragraph 95(2)(k) is being divided into two paragra 15( 
Amended paragraph (k) defines the circumstances in which the fresh start rules 
ply and new paragraph (k.1) contains the substantive provisions of the 
tules. The substantive amendments to the fresh start rules can be summ 
follor — : 
_First, 


0 


the amendments ensure that the fresh start rules appl not only. if th Pp 


__ Start rules will work on the basis of fiscal periods of the partnership and will 
therefore be relevant in the computation of the foreign affiliate’s foreign accrual 
Property income for the foreign affiliate’s taxation year that includes a fiscal pe 
tiod to which the fresh start rules apply. In these paragraphs, the expression “op- 
erator” refers to the foreign affiliate (if the foreign affiliate directly carries on the 
particular business) or to the partnership (if the foreign affiliate carries on the 
particular business through the partnership), == 
Second, the amendments ensure that the fresh start rules are no longer triggered 
if the operator begins to carry on the particular business in the specified taxation 
year, i.e. where it did not carry on the particular business in the preceding taxa- 
tion year. In other words, there has to be a transition, whether by way of th 
business changing its nature or by the non-resident corporation becoming a for: 

eign affiliate of the taxpayer, in order for the fresh start rules to apply. However, 
it is possible that, in situations where there is no transition, new paragraph 
95(2)G.1) and (j.2) may apply. For further detail, see the commentary to tho: 

‘Rew paragraphs. : 7 UO i 
Third, the amendments expand the types of businesses to which these rules apply _ 
to include a non-qualifying business (as defined in subsection 95(1)) and busi- 
nesses to which either paragraph 95(2)(b) or (1) applies. . a 


Fourth, new paragraph 95(2)(k) introduces an exception for a “taxable Canadi; a 
business”. This exception is being introduced because there is no need fo 
“fresh start” transition of such a business to Canadian tax rules — it is already _ 


subject to Canadian tax rules. For more details, see the above commentary for — 
the new definition “taxable Canadian business” in subsection 95(1). - 


¢ Fifth, new paragraph 95(2)(k.1) provides (in clause (i)(B)) a new deeming 
for life insurance businesses. The deeming rule allows certain policy re 
be claimed by deeming life insurance policies issued in the conduct of the | 
ness to be life insurance policies in Canada. ee 
Sixth, new paragraph 95(2)(k.1) clarifies (in clause (iii)(D)) the intended 
paragraph 138(11.91)(e). ; a 
* Finally, as a consequence of the repeal of paragraph 138(11.91)(f), the reference 
in current subparagraph 95(2)(k)(v) to paragraph 138(11,91)() is removed from _ 
new subparagraph 95(2)(k.1)(iii). | OG? Be 
New paragraphs 95(2)(k) and (k,1) apply to foreign affiliate taxation years that begin 
after December 20, 2002. However, taxpayers can elect to have them, as well as new 


paragraphs 95(2)(j.1) and (j.2) and the new definition “taxable Canadian business” in 
subsection 95(1), apply to all of their foreign affiliates for foreign affiliate taxation 
years that begin after 1994. There are also a number of transitional rules. 
Note also that subclause 16(17) of these legislative proposals ensures that the “life 
insurance policies in Canada” deeming rule applies for foreign affiliate taxation years _ 
ending after 1999 regardless of whether the taxpayer makes the retroactive electi 
to have all of the paragraph 95(2)(j.1) to (k.1) rules apply from 1995 forward. Wher 


enacted by subclause 16(17), and applicable for foreign affiliate taxation years 
ing after 1999; where it is made, subclause 16(17) will be overridden by sub 
16(18) which will enact the same rule in clause 95(2)(k. Gi)(B), appli bh 


eign affiliate taxation years beginning after 1994. In either case, 
95(2)(kK.1)(ii)(B), as enacted by subclause 16(18), will apply to foreign affili 
tion years that begin after December 20,2002, 
New paragraph 95(2)(k.2) is an interpretive rule for the purposes of paragraphs 
95(2)(.1) to (k.1) and the definition “taxable Canadian business” in subsection 95(1 
It applies in situations where it may otherwise be considered that operations carried — 
on partly in Canada and partly outside Canada form a single business of a { 
affiliate. In order to make the rules in paragraphs 95(2)G.1) te 
any part of such a business that is carried on 
95(2)(k.2), deemed to be a separate business; © 
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thority such as the Superintendent of Financial Institu- 

tions or a similar authority of a province, 

(B) a subsidiary wholly-owned corporation of a corpora- 

tion described in clause (A), or 

(C) a corporation of which a, corporation described in 

clause (A) is a subsidiary wholly-owned corporation; 
Related Provisions:. 253 — Whether business, carried on in Canada, ) 


ey , ‘ ] : Regulations: 5906(2)(b) (permanent establishment, for 95(2)(1) Git) (A)). 

Related Provisions: 95(2)(k.2) — Portion of business carried on in Canada deemed te Pee 4 ls : poh ; 
separate business; 95(2)(u) [until 2011] + Tiers of partnerships; 253 — Whether busi- (m) [“qualifying interest ] — a taxpayer has a qualifying in- 
ness carried. on in Canada. | ) veri terest in respect of a foreign affiliate of the taxpayer at any time 
Regulations: 5907(2.9) (computation of earnings for preceding taxation year). if, at that time, the taxpayer owned 


(1) {trading or dealing in debt] — in computing the income 
from property for a taxation year of a foreign affiliate of a tax- 

“payer there. shall be:included the income of the affiliate for the 
year from a business (other than an investment business of the 
affiliate) the principal purpose of which is to derive income from 
trading or dealing in indebtedness (which forthe purpose of this 
paragraph includes the earning of interest on indebtedness) other 
than 


(i) indebtedness owing by persons with whom the affiliate 
deals at arm’s length who are resident in the country in 
which the affiliate was formed or continued: and exists and is 

__ governed. and in which the business is principally carried on, 
or 


(ii) trade accounts receivable owing by persons with whom 
the affiliate deals at arm’s length, 


unless 


(iii) 'the business is carried on by the affiliate as a foreign 
bank, a trust company, a credit union, an insurance corpora- 
tion or a trader or dealer in securities or commodities, the 
activities of which are regulated under the laws 


(A) of each country in which the business is carried on 
through a permanent establishment (as defined by regula- 
tion)in that country and of the country under whose laws 
the affiliate is governed and any of exists, was (unless the 
affiliate was continued in any jurisdiction) formed or or- 


): £ es usiness’’(a)(i)(A). 


(B) of the country in which the business is principally car- 
ried on, or 

(C) if the affiliate is related to a non-resident corporation, 
of the country under whose laws that non-resident corpo- 
ration is governed and any of exists, was (unless that non- 
resident corporation was continued in any jurisdiction) 
formed or organized, or was last continued, if those regu- 
lating laws are recognized under the laws of the country 
in which the business is principally carried on and all of 
those countries are members of the European Union, and 


(iv) the ‘taxpayer is 
(A) a bank, a trust company, a credit union, an insurance 
corporation ora trader or dealer in securities or commodi- 
ties resident in Canada, the business activities of which 
are subject by law to the supervision of a regulating au- 
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(i) not less than 10% of the issued and outstanding shares 
(having full voting rights under all circumstances) of the af- 
filiate, and : 


(ii) shares of the affiliate having a fair market value of not 
less than 10% of the fair market value of all the issued and 
outstanding shares of the affiliate 


and for the purpose of this paragraph 


(iii) where, at any time, shares of a corporation are owned or 


‘are deemed for the purposes of this paragraph to be owned 


by ‘another corporation (in this paragraph referred to as the 
‘holding corporation”), those shares shall be deemed to be 
owned at that time by each shareholder of the holding corpo- 
ration in a proportion equal to the proportion of all such 
shares that 


(A) the fair market value of the shares of the holding cor- 
poration owned at that time by the shareholder 


is of 
(B) the fair market value of all the issued shares of the 
_ holding corporation outstanding at that time, 


(iv) where, at any time, shares of a corporation are property 
of a partnership or are deemed for the purposes of this para- 
graph to be property of a partnership, those shares shall be 
deemed to be owned at that time by each member of the part- 
nership in a proportion equal to the proportion of all. such 
shares that 


(A) the member’s share of the income or loss of the part- 
nership for its fiscal period that includes that time 


is of 
~ (B) the income or loss of the partnership for its fiscal pe- 
riod that includes that time 


and for the purpose of this subparagraph, where the income 
and loss of the partnership for its fiscal period that includes 
that time are nil, that proportion shall be computed as if the 
partnership had income for the period in the amount of 
$1,000,000, and 


(v) where, at any time, a person is a holder of convertible 
property issued by the affiliate before June 23, 1994 the 
terms of which confer on the holder the right to exchange the 
convertible property for shares of the affiliate and the tax- 
payer elects in its return of income for its first taxation year 
that ends after 1994 to have the provisions of this subpara- 
graph apply to the taxpayer in respect of all the convertible 
property issued by the affiliate and outstanding at that time, 
each holder shall, in respect of the convertible property held 
by it at that time, be deemed to have, immediately before that 
time, 


(A) exchanged the convertible property for shares of the 
affiliate, and 
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Interpretation Bulletins: IT-392: Meaning of term “share”. 


(n) [“qualifying interest”] — in applying paragraphs (a) and 
(g) and subsections (2.2) and (2.21), in applying paragraph (b) 
of the description of A in the formula in the definition “foreign 
accrual property income” in subsection (1) and in applying para- 
graph (d) of the definition “exempt earnings”, and paragraph (c) 
of the definition “exempt loss”, in subsection 5907(1) of the 
Regulations, a non-resident corporation is deemed to be, at any 
time, a foreign affiliate of a particular corporation resident in 
Canada, and a foreign affiliate of the particular corporation in 
respect of which the particular corporation has a qualifying in- 
terest, if at that time 


(i) the non-resident corporation is a foreign affiliate of an- 
other corporation that is resident in Canada and that is related 
(otherwise than because of a right referred to in paragraph 
251(5)(b)) to the particular corporation, and 


(ii) that other corporation has a qualifying interest in respect 
of the non-resident corporation; 


Proposed Amendment — 95(2)(n) 
Letter from Dept. of Finance, May 26, 2011: _ a 


I am writing in response to your letter dated January 20, 2011 and your various com- 
munications with Mr. Dave Beaulne of this Division. In your letter, you describe diffi- 
culties in the application of certain exclusions from the foreign accrual property income 
(FAPI) rules of the Income Tax Act (the Act) in the context of foreign affiliates that are 
held by partnerships. - _ : . 


Your specific concern is with respect to a limited partnership (LP) that owns 9% of the 
shares of a non-resident corporation (Forco) through a wholly-owned foreign affiliate 
(FA4) of LP in the following structure: , — 


* FAL is the general partner of LP and has 100% of the voting rights in respect of LP 
but only a nominal (less than 1%) interest in the profits of LP; 


* FA2 and FA3 are limited partners of LP and have a combined interest in LP’s 
profits of 98.2%; ; 


* FAI, FA2 and FA3 are all non-resident wholly-owned indirect subsidiaries of a 
Canadian, publicly traded company (“Canco”); . 


* Arm’s length parties own the remaining limited partner interests in LP; and 


* FAS, another non-resident wholly-owned indirect subsidiary of Canco, directly 
owns 11% of the shares of Forco, 


Because the relevant Canadian taxpayer for FAPI purposes with respect to the 9% in- 
terest in Forco held by FA4 is LP, and there are no rules in the Act to make LP related 
to any corporate group members (other than FA4), Forco cannot be considered a for- 
eign affiliate of LP for the purposes of the inter-affiliate dividend exclusion from FAPI 
with respect to Forco’s dividends paid to FA4 even though the Canco group as a whole 
owns a 20% interest in Forco. Similar issues would arise if FA4 were to dispose of its 
9% interest in Forco as Forco would need to be a foreign affiliate of LP in order for its 
shares to qualify as “excluded property” (as defined in subsection 95(1)) of FA4. You 
also highlight the importance of having the recharacterization rules in paragraph 
95(2)(a) apply for the excluded property determination and, as such, the need for LP to 
have a “qualifying interest” (as defined in paragraph 95(2)(m)) in respect of Forco and 
its subsidiaries. 


You submit that, in these circumstances, FA4 should be eligible for the inter-affiliate 
dividend exclusion from FAPI in respect of the dividends it receives from Forco and 
should have access to the excluded property exception from FAPI in respect of a poten- 
tial disposition of its shares of Forco. ; 


We agree and are prepared to recommend to the Minister of Finance that the Act be 
amended to provide, in general terms, that, in the context of the structure described 
above: 


* Forco be considered to be a foreign affiliate of LP for purposes of the inter-affiliate 
dividend exclusion from FAPI with respect to Forco’s dividends paid to FA4, and 


* LP be considered to have a qualifying interest in respect of Forco and its subsidiar- 
ies, and Forco and its subsidiaries be considered to be foreign affiliates of LP, for 
the purposes of determining the excluded property status of the shares of Forco in 

_ the context of a disposition of the Forco shares by FA4. - 


We would be recommending that these amendments be applicable for taxation years of 
foreign affiliates of a taxpayer that end after the announcement date of draft legislation 
incorporating these amendments. However, if a taxpayer so elects in respect of all its 
foreign affiliates, the taxpayer would be permitted to have the amendments apply for 
foreign affiliate taxation years that end after 2010. 


While we cannot offer any assurance that either the Minister of Finance or Parliament 


will agree with our recommendations in respect of this matter, we hope that this state- 
ment of our intentions is helpful. oo Le 


Yours very truly, - — 
Gerard Lalonde, Director, Tax Legislation Division, Tax Policy Branch 
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(0) [“qualifying member”] — a particular person is a qualify- 
ing member of a partnership at a particular time if, at that time, 
the particular person is a member of the partnership and 


(i) throughout the period, in the fiscal period of the partner- 
ship that includes the particular time, during which the mem- 
ber was a member of the partnership, the particular person is, 
on a regular, continuous and substantial basis 


(A) actively engaged in those activities, of the principal 
business of the partnership carried on in that fiscal period 
by the partnership, that are other than activities connected 
with the provision of or the acquisition of funds required 
for the operation of that principal business, or 


(B) actively engaged in those activities, of a particular 
business carried on in that fiscal period by the particular 
person (otherwise than as a member of a partnership) that 
is similar to the principal business carried on in that fiscal 
period by the partnership, that are other than activities 
connected with the provision of or the acquisition of 
funds required for the operation of the particular business, 
or 


(ii) throughout the period, in the fiscal period of the partner- 
ship that includes the particular time, during which the par- 
ticular person was a member of the partnership 


(A) the total of the fair market value of all partnership 
interests in the partnership owned by the particular person 
was equal to or greater than 1% of the total of the fair 
market value of all partnership interests in the partnership 
owned by all members of the partnership, and 


(B) the total of the fair market value of all partnership 
interests in the partnership owned by the particular person 
or persons (other than trusts) related to the particular per- 
son was equal to or greater than 10% of the total of the 
fair market value of all partnership interests in the part- 
nership owned by all members of the partnership; 


Related Provisions: 95(2)(u) [until 201 1] — Tiers of partnerships. 
Regulations: 5907(1)“exempt earnings”(a.1) (exempt earnings). 


(p) [“qualifying shareholder”] — a particular person is a 
qualifying shareholder of a corporation at any time if throughout 
the period, in the taxation year of the corporation that includes 
that time, during which the particular person was a shareholder 
of the corporation 


(i) the particular person owned 1% or more of the issued and 
outstanding shares (having full voting rights under all cir- 
cumstances) of the capital stock of the corporation, 


(ii) the particular person, or the particular person and persons 
(other than trusts) related to the particular person, owned 
10% or more of the issued and outstanding shares (having 
full voting rights under all circumstances) of the capital stock 
of the corporation, 


(ili) the total of the fair market value of all the issued and 
outstanding shares of the capital stock of the corporation 
owned by the particular person is 1% or more of the total fair 
market value of all the issued and outstanding shares of the 
capital stock of the corporation, and 


(iv) the total of the fair market value of all the issued and 
outstanding shares of the capital stock of the corporation 
owned by the particular person or by persons (other than 
trusts) related to the particular person is 10% or more of the 
total fair market value of all the issued and outstanding 
shares of the capital stock of the corporation; 
Related Provisions: 95(2)(v) — Shares held through holding corporation. 
Interpretation Bulletins: IT-392: Meaning of term “share”. 
(q) [look-through rules for paras. (0) and (p)] — in apply- 
ing paragraphs (0) and (p), 
(i) where interests in any partnership or shares of the capital 


stock of any corporation (which interests or shares are re- 
ferred to in this subparagraph as “equity interests”) are, at 
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any time, property of a particular partnership or are deemed 
under this paragraph to be, at any time, property of the par- 
ticular partnership, the, equity interests) are deemed to be 
owned at that time by each member of the particular partner- 
ship in a proportion equal to the proportion of the equity in- 
terests that 


(A) the fair market value, at that time, of the member’s 
partnership interest in the particular partnership 


is of 
(B) the fair market value, at that time, of all members’ 
partnership interests. in the particular partnership, and 


(ii) where interests in a partnership or shares’ of the capital 
stock of a corporation (which interests or shares are referred 
to in this subparagraph as “equity interests”) are, at any time, 
property of a non-discretionary trust (within the meaning as- 
signed by subsection 17(15)) or are deemed under this para- 
graph to be, at any time, property of such a non-discretionary 
trust, the equity interests are deemed to be owned at that time 
by each beneficiary under that trust in a proportion equal to 
that proportion of the equity interests that 


(A) the fair market value, at that time, of the beneficiary’s 
beneficial interest in the trust 


is of 


(B) the: fair market value, at that time, of all beneficial 
interests in the trust; 


Interpretation Bulletins: IT-392: Meaning of term “share”. 


(r) [qualifying member”] — in applying paragraph (a) and 
in applying paragraph (d) of the definition, “exempt earnings”, 
and paragraph (c) of the definition “exempt loss”, in subsection 
5907(1) of the Regulations, a partnership is deemed to be, at any 
time, a partnership of which a foreign affiliate — of a particular 
corporation resident in Canada and in respect of which foreign 
affiliate the particular corporation has a qualifying interest —- is 
a qualifying member, if at that time 


(i) a particular foreign, affiliate — of another corporation that 
is resident in Canada and that is related: (otherwise than be- 
cause of a right referred to in paragraph 251(5)(b)) to the par- 
ticular corporation — is a member of the partnership, 


(ii) that ‘other corporation has'a qualifying interest in respect 
of the particular foreign affiliate, and 


(iii) the particular foreign affiliate is a qualifying member of 
the partnership; 


(s) [“designated corporation”] — in applying the definition 
“investment business” in subsection (1), a particular corporation 
is, at any time, a designated corporation in respect of a foreign 
affiliate of a taxpayer, if at that time 


(i) a qualifying shareholder of the foreign affiliate or a person 
related to such a qualifying shareholder is a qualifying share- 
holder of the particular corporation, 


(ii) the particular corporation 


(A) is controlled by a qualifying shareholder of the for- 
eign affiliate, or 


(B) would be controlled by a particular qualifying share- 
holder of the foreign affiliate if the particular qualifying 
shareholder of the foreign affiliate owned each share of 
the capital stock of the particular corporation that is 
owned by a qualifying shareholder of the foreign affiliate 
or by a person related to a qualifying shareholder of the 
foreign affiliate, and 


(iii) the total of all amounts each of which is the fair market 
value of a share of the capital stock of the particular corpora- 
tion owned by a qualifying shareholder of the foreign. affili- 
ate or by a person related to a qualifying shareholder of the 
foreign affiliate is greater than 50% of the total fair market 


S. 95(2)(u) 


value of all the issued and outstanding shares of the capital 
stock of the particular corporation; 


(t) [“designated partnership”] — in applying the definition 
“Investment business” in subsection (1) in respect of a business 
carried on by a foreign affiliate of a taxpayer in a taxation year, 
a particular partnership is, at any time, a designated partnership 
in respect of the foreign affiliate of the taxpayer, if at that time 


(i) the foreign affiliate or a person related to the foreign affil- 
iate is a qualifying member of the particular partnership, and 


(ii) the total of all amounts — each of which is the fair mar- 
ket value of a partnership interest in the particular partner- 
ship held by the foreign affiliate, by a person related to the 
foreign affiliate or (where the foreign affiliate carries on, at 
that time, the business as a qualifying member of another 
partnership) by a qualifying member of the other partner- 
ship —is greater than 50% of the total fair market value of 
all partnership interests in the particular partnership owned 
by all members of the particular partnership; 


(u) [look-through rule for partnerships] — if any entity is 
(or is deemed by this paragraph to be). a member of a particular 
partnership that is a member of another partnership, 


(i) the entity is deemed to be a member of the other partner- 
ship for the purpose of 
(A) subparagraph (11), 
(B) applying the reference, in paragraph (a), to “a mem- 
ber” of a partnership, 
(C) paragraphs (a.1) to (b), (g.03) and (0), and 


(D) paragraphs (b) and (c) of the definition “investment 
business” in subsection (1), and 


(ii) in applying paragraph (g.03), the entity is deemed to 
have, directly, rights to the income or capital of the other 
partnership, to the extent of the entity’s direct and indirect 
rights to that income or capital; 


(uw) if any entity is (or is deemed by this paragraph to be) a 
- member of a particular partnership that is a member of another 


G) 


aragraph (a), to “a mem- 


| (B) 
ee) paragraphs (a.1) to (b), (g.03), G.1) to (k.1) and (0), 


- (D) patagraphs (b) and (c) of the definition “investment 
_ business’ im subsection (1), and" 7 9 


(E) the definition “taxable Canadian business” in sub- 
istitien Gand!) 6 auay ohn ue od 


Gi) in applying paragraph (g.03) and the definition “taxable 
Canadian business” in subsection (1), the entity is deemed — 
‘to directly, rights to the income or capital of the other _ 


o the extent of the entity’s direct and indirect 


ights to that income or capital; _ 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
1619), will amend para. 95(2)(u) to read as above, applicable in respect of taxation 
years of a foreign affiliate of a taxpayer that begin after December 20, 2002; how- 
ever, if the taxpayer has elected in writing under para. 16(29)(b) of the draft legisla- 
tion in respect of all of its foreign affiliates and files the election with the Minister of 
National Revenue on or before the day that is the later of ‘the taxpayer’s filing-due 
date for the taxpayer’s taxation year that includes the day on which this draft legisla- 
tion is assented to and the day that is one year after the day on which this draft 
legislation is assented to, the amendment also applies in respect of taxation years of 
all foreign affiliates of the taxpayer that begin after 1994 and before December 21, 
2002 except that, if the taxpayer has not elected under subsec. 26(40) of the Budget 
and Economic Statement Implementation Act, 2007, para. 95(2)(u) is, in respect of 
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taxation years of all foreign affiliates of the taxpayer that end before 2000, to be read 


as follows: . _ . 
_(u) if any entity is (or is deemed b 


upper-tier partnership to have certain rights to the income and capital of the lower- 
tier partnership. _ ; a cS oe 

Paragraph 95(2)(u) is first being amended, retroactively, in order to incorporate ap- 
propriate references to the insurance business and fresh start rules that are discussed 
above (paragraphs 95(2)(j.1) to:(k.2)), and then it is being repealed, for foreign affili- 
ate taxation years that end after August 19, 2011, as its functions are being taken 
over by new subsection 93.1(3). ' ee 
Amended paragraph 95(2)(u) applies to foreign affiliate taxation years that begin af- 
ter December 20, 2002. This amended paragraph can also apply even farther back in 
time (i.e. for foreign affiliate taxation years that begin after 1994) where an election 
is made in the context of the fresh start rules in amended paragraphs 95(2)(k) to 
(k.2), as discussed above. f : 


Proposed Repeal — 95(2)(u) — 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec, 
16(20), will repeal para. 95(2)(u), applicable in respect of taxation years of a foreign 
affiliate of a taxpayer that end after August 19, 2011. 


See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: See under 95(2)(u) [temporary] above. 
Related Provisions: Reg. 5908(9) — Parallel rule in regulations. 


(v) [Shares held through holding corporation] — in ap- 

plying paragraph (p), 
(i) where shares of the capital stock of any corporation (re- 
ferred to in this paragraph as the “issuing corporation’) are, 
at any time, owned by a corporation (referred to in this para- 
graph as the “holding corporation”) or are deemed under this 
paragraph to be, at any time, owned by a corporation (re- 
ferred to in this paragraph as the “holding corporation’), 
those shares are deemed to be owned at that time by each 
shareholder of the holding corporation in a proportion equal 
to the proportion of those shares that 


(A) the fair market value, at that time, of the shares of the 
capital stock of the issuing corporation that are owned by 
the shareholder 


is of 
(B) the fair market value, at that time, of all the issued 


and outstanding shares of the capital stock of the issuing 
corporation, and 


(ii) a person who is deemed by subparagraph (i) to own, at 
any time, shares of the capital stock of a corporation is 
deemed to be, at that time, a shareholder of the corporation; 


(w) [where FA active in more than one country] — where 
a foreign affiliate of a corporation resident in Canada carries on 
an active business in more than one country, 


(i) where the business is carried on in a country other than 
Canada, it is deemed to carry on that business in that country 
only to the extent that the profit or loss from that business 
can reasonably be attributed to a permanent establishment 
situated in that country, and 


(ii) where the business is carried on in Canada, it is deemed 
to carry on that business in Canada only to the extent that the 


Income Tax Act, Part I, Division B 


income from the active business is subject to tax under this 

Part; 
(x) [losses of FA] — the loss from an active business, from a 
non-qualifying business or from property (as the case may be) of 
a foreign affiliate of a taxpayer resident in Canada for a taxation 
year is the amount of that loss, if any, that is computed by apply- 
ing the provisions in this subdivision with respect to the compu- 
tation of income from the active business, from the non-qualify- 
ing business or from property (as the case may be) of the foreign 
affiliate for the taxation year with any modifications that the cir- 
cumstances require; 


(y) [look-through rule for partnerships] — in determin- 
ing — for the purpose of paragraph (a) and for the purpose of 
applying subsections (2.2) and (2.21) for the purpose of apply- 
ing that paragraph — whether a non-resident corporation is, at 
any time, a foreign affiliate of a taxpayer in respect of which the 
taxpayer has a qualifying interest, where interests in any partner- 
ship or shares of the capital stock of any corporation (which in- 
terests or shares are referred to in this paragraph as “equity inter- 
ests”) are, at that time, property of a particular partnership or are 
deemed under this paragraph to be, at any time, property of the 
particular partnership, the equity interests are deemed to be 
owned at that time by each member of the particular partnership 
in a proportion equal to the proportion of the equity interests that 


(i) the fair market value, at that time, of the member’s part- 
nership interest in the particular partnership 


is of 
(ii) the fair market value, at that time, of all members’ part- 
nership interests in the particular partnership; and 


(z) [where FA is a partner] — where a particular foreign af- 
filiate of a taxpayer — in respect of which the taxpayer has a 
qualifying interest or that is a controlled foreign affiliate of the 
taxpayer — is a member of a partnership, the particular foreign 
affiliate’s foreign accrual property income or loss in respect of 
the taxpayer for a taxation year shall not include any income or 
loss of the partnership to the extent that the income or loss 


(i) is attributable to the foreign accrual property income or 
loss of a foreign affiliate of the partnership that is also a for- 
eign affiliate of the taxpayer (referred to in this paragraph as 
the “second foreign affiliate”) in respect’ of which the tax- 
payer has a qualifying interest or that is a controlled foreign 
affiliate of the taxpayer, and 


(ii) is, because of paragraph (a) as applied in respect of the 
taxpayer, included in computing the income or loss from an 
active business of the second foreign affiliate for a taxation 
year. 


Recommendation 4.6: Review the scope of the base erosion and ‘investment business. 
rules to ensure they are properly targeted and do not impede bona fide business transac 


tions and the competitiveness of Canadian businesses. 


[For more detail on this issue see the report at WWww.apesit-gorcfi.ca 
For the full list of recommendations see under s. 90—ed.] oS 
History: Para. 95(2)(f) amended by 2009, c. 2, subsec. 25(2), applicable to taxation 
years of a foreign affiliate of a taxpayer that begin after October 2, 2007. However, 


(a) for taxation years of a foreign affiliate that begin before 2009, subpara. 
95(2)(f)(ii) shall be read as follows: 


(ii) income or loss from a property or from a business other than an active 
business; ... 


(c) if the taxpayer elects in writing in respect of all of its foreign affiliates and files 
the election with the Minister of National Revenue on or before the taxpayer’ s 
“election day”, the amendment also applies to taxation years of a foreign affiliate 
of the taxpayer that begin before October 2, 2007 and after the date chosen by the 
taxpayer under paragraph (d) below, except that subpara. 95(2)(f)Gi) shall be read 
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» in its application to those taxation years in the manner described in pahageaph (a) 
above; and 


(d) to be valid, an election must include the atomic tical by the taxpayer of its 
choice of one of the following dates: 


(i) December 31, 1994, 
(ii) December 20, 2002, or 
Gii) February 27, 2004. 
Para. 95(2)(f) formerly read: 


(f) [capital gains and'losses of foreign affiliate] — except as otherwise pro- 
vided in this subsection, each taxable capital gain and each allowable capital loss 
of.a foreign affiliate of a taxpayer fromthe disposition of property. shall be, com- 
puted in. accordance. with. Part I, read without reference to section 26 of the Jn- 
come Tax Application Rules, as though.the affiliate, were resident in Canada 


(i) where that gain or loss is the gain or loss of a controlled foreign affiliate 
from the disposition of property to which paragraph (¢), (d) or (e), or 88(3)(a) 
applies or from any other disposition of property (other than excluded, pro- 
perty), in Canadian currency, and 


(ii) in-any. other case, on the assumption that the currency of the a Ans: 
which the affiliate is resident or such other currency as is reasonable in the 
circumstances (in this subparagraph referred. to.as, the “calculating cur- 
rency”) were the;currency of Canada and, where subsection 39(2) is applica- 
ble, on the further assumptions that fis 4 


(A) thé reference ‘in that subsection to “the currency or currencies of one 
or more countries! other than Canada relative to Canadian currency” 
were read as a reference to “one or more currencies other than the calcu- 
lating currency relative to the calculating currency”, and. , 


(B) the references therein to“of'a country other'than Canada” were read 
as references to “of a country other than the country of the calculating 
currency’’, 
except that in computing any such gain or loss from the disposition of property 
owned by the affiliate at the time it last became'a foreign affiliate of the taxpayer 
there shall not be included such portion of the gain or loss, as the case may be, as 
may reasonably. be, considered to have accrued during the period that the affiliate 
was not a foreign affiliate of 


(iii) the taxpayer,! 
(iv) any person with whom the taxpayer was not dealing at arm’s length, 


(v) any person with whom the taxpayer would not have been dealing at 
arm’s length if the person had been in existence after the taxpayer came into 
existence, 


(vi) any predecessor corporation (within the meaning assigned by subsection 
87(1)) of the taxpayer or of a person described in subparagraph (iv) or (v), or 


(vii) any predecessor corporation (within the meaning assigned by paragraph 
87(2)(1.2)) of the taxpayer or of a person described in. subparagraph (iv) or 
(v); 
Paras. 95(2)(f.1) to (f.15). added by the said c. 2, subsec. 25(2), Weoticabte to taxation 
years of a foreign affiliate of a taxpayer that begin after October 2, 2007. However, 


. [2009,, c. 2, s. 25(6)(c)] if the taxpayer elects in writing in’ respect of all. of its 
foreign affiliates and files the election with the Ministerof National Revenue on or | 
before ithe taxpayer’s “election day” [see application of amendment to para. 
95(2)(£) above], the amendment also applies to taxation years ofa foreign affiliate 
of the taxpayer that begin before October 2, 2007 and after the date chosen by the 
taxpayer under paragraph (d) below; and 


(d) to be valid, an election must include the identification by the taxpayer of its 
choice of one of the following dates: 
(i) December. 31, 1994, 
(ii) December 20, 2002, or 
(iii) February 27, 2004. 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer's tax, interest and 
penalties payable under the Act for any taxation year shall be made that is necessary to 
take into account this amendment. 


Para. 95(2)(a) amended by 2007, c. 35, subsec. 26(10), applicable as described in the 
History at the end of s. 95. The para. formerly read: 


(a) in computing the income from an active business for a taxation year of a 
particular foreign affiliate of a taxpayer in respect of which the taxpayer has a 
qualifying interest throughout the year there shall be included any income of the 
affiliate for that year from sources in a country other than Canada that would 
otherwise be income from property of the affiliate for the year to the extent that 


(i) the income 


(A) is derived by the particular affiliate from activities that can reasona- 
bly be considered to be directly related to the active. business activities 
carried on in a country. other than Canada by 


(1) any other non-resident corporation to which the a acta affili- 
ate and the taxpayer are related throughout the year,’ or 
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(II) the taxpayer, where the taxpayer is a life insurance corporation 
resident in Canada throughout the’ year,:and » 


(B) would be included in computing the amount prescribed to be the 
earnings or loss from an active business carried on in a country other 
than Canada of 


(J) the non-resident corporation to which the particular affiliate and 
the taxpayer are related throughout the year, or 


(ID the taxpayer, where the taxpayer is a life insurance corporation 
resident in Canada throughout the year 


if it were a foreign affiliate of the taxpayer'and the income were earned 
by it, 
(ii) the income is derived from amounts that were paid or payable, directly 
or indirectly, to the particular affiliate or a partnership of which the particu- 
lar affiliate was.a member 


(A) by 


(I) a non-resident corporation to which the particular affiliate and 
the taxpayer are related throughout the year, or 


(IL) a partnership of which a non-resident corporation to which the 
particular affiliate and the taxpayer are related throughout the year 
is a member and of which that non-resident corporation is not a 
specified member at any. time’in’a fiscal period of the partnership 
that ends in the year 


to the extent that those amounts that were paid or payable are for ex- 
penditures that would, if the non-resident corporation or the partnership 
were a foreign affiliate of the taxpayer, be deductible by it in the year or 
a subsequent year in computing the amounts prescribed to be its earn- 
‘ings or loss from an active business, other than an active business car- 
ried on in Canada, 


(B) by 


(1) another foreign affiliate of the taxpayer in respect of which the 
taxpayer has a qualifying interest throughout the year, or 


(11) a partnership of which another foreign affiliate of the taxpayer 
in respect of which the taxpayer has a qualifying interest throughout 
the year is a member and of which that other affiliate is not a speci- 
fied member at any time in a fiscal period of the a ae that 
ends in the year 


to the extent that those amounts that were paid or payable are for ex- 
penditures:that were or would be, if the partnership were a.foreign affili- 
ate of the taxpayer, deductible in the year or a subsequent taxation year 
by the other affiliate or the partnership in computing the amounts pre- 
scribed to be its earnings or loss from an active business, other than an 
active business carried on in Canada, 


(C) by a partnership of which the particular affiliate is a member and of 
which the particular affiliate is not a specified member at any time in a 
fiscal period of the partnership that ends in the year to the extent that 
‘those amounts that were paid or payable were for expenditures that 
would be, if the partnership were a foreign affiliate of the taxpayer, de- 
ductible in the year or ‘a subsequent year in computing the amounts pre- 
scribed to be its earnings or loss from an. active business carried on by it 
outside Canada, 


(D) by another foreign affiliate of the taxpayer (in this clause referred to 
as the “second affiliate’”):to which the: particular affiliate and the tax- 
payer are related throughout the year to the extent that the amounts: are 
paid or payable by. the second affiliate 


(I) under a legal obligation to pay interest on borrowed money used 
for the purpose of earning income from property, or 


(II);on.an amount payable for property acquired for the purpose of 
gaining or producing-income from property 
where 


(II1) the property is excluded property of the second affiliate that is 
shares of a foreign affiliate (other than the particular affiliate) of the 
taxpayer in respect of which the taxpayer has a qualifying interest 
throughout. the year (in this clause referred to as the “third 
affiliate”), 


(IV) the second and third: affiliates are resident in and subject to 
income taxation in the same country, and 


(V). the amounts paid or payable are relevant in computing the lia- 
bility for income taxes in that country of the members of a group of 
corporations composed of the second affiliate and one or more other 
foreign affiliates of the taxpayer (the shares of which are. excluded 
property) that are resident and subject to income taxation in that 
country and in respect of which the taxpayer has a qualifying inter- 
est throughout the ‘year, or 

(E) by the taxpayer, where the taxpayer is a life insurance corporation 

resident in Canada (in this clause referred to as the “insurer”), to the 

extent that those amounts that were paid or payable were for expendi- 
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tures that are deductible in the year or a subsequent taxation year by the 
insurer in computing its income or loss from carrying on its life insur- 
ance business outside Canada and are not deductible in the year or a 
subsequent taxation year in computing its income or loss from carrying 
on its life insurance business in Canada, 


(ili) the income is derived by the particular affiliate from the factoring of 
trade accounts receivable acquired by the particular affiliate or a partnership 
of which the particular affiliate was a member from a non-resident corpora- 
tion to which the particular affiliate and the taxpayer are related throughout 
the year to the extent that the accounts receivable arose in the course of an 
active business carried on in a country other than Canada by the non-resident 
corporation, or 


(iv) the income is derived by the particular affiliate from loans or lending 
assets acquired by the particular affiliate or a partnership of which the partic- 
ular affiliate was a member from a non-resident corporation to which the 
particular affiliate and the taxpayer are related throughout the year to the 
extent that the loans or lending assets arose in the course of an active busi- 
ness carried on in a country other than Canada by the non-resident 
corporation; 


Subparas. 95(2)(a.1)(i), (ii) amended by the said c. 35, subsec. 26(11), applicable as 
described in the History at the end of s. 95. The subparas. formerly read: 


(i) it is reasonable to conclude that the cost to any person of the property (other 
than property that was manufactured, produced, grown, extracted or processed in 
Canada by the taxpayer or a person with whom the taxpayer does not deal at 
arm’s length in the course of carrying on a business in Canada and that was sold 
to non-resident persons other than the affiliate or sold to the affiliate for sale to 
non-resident persons) is relevant in computing the income from a business car- 
ried on by the taxpayer or a person resident in Canada with whom the taxpayer 
does not deal at arm’s length or is relevant in computing the income from a 
business carried on in Canada by a non-resident person with whom the taxpayer 
does not deal at arm’s length, and 


(ii) the property was not manufactured, produced, grown, extracted or processed 
in the country under whose laws the affiliate was formed or continued and exists 
and is governed and in which the affiliate’s business is principally carried on, 


Para. 95(2)(b) amended by the said c. 35, subsec. 26(12), applicable as described in the 
History at the end of s. 95. The para. formerly read: 


(b) where a controlled foreign affiliate of a taxpayer provides services or an un- 
dertaking to provide services and 


(i) the amount paid or payable in consideration therefor 


(A) is deductible in computing the income from a business carried on in 
Canada by any person in relation to whom the affiliate is a controlled 
foreign affiliate or by a person related to that person, or 


(B) was paid or payable by a person other than the taxpayer and can 
reasonably be considered to relate to an amount that was deductible by 
the taxpayer or a person related to the taxpayer in computing the income 
of that taxpayer or person from a business carried on in Canada, or 


(ii) the services are performed or are to be performed by any person referred 
to in subparagraph (i) who is an individual resident in Canada, 


the provision of those services or the undertaking to provide those services shall 
be deemed to be a separate business, other than an active business, carried on by 
the affiliate, and any income from that business or that pertains to or is incident 
to that business shall be deemed to be income from a business other than an 
active business; 


Para. 95(2)(g) amended by the said c. 35, subsec. 26(13), applicable as described in the 
History at the end of s. 95. The para. formerly read: 


(g) where, because of a fluctuation in the value of the currency of a country other 
than Canada relative to the value of Canadian currency, a particular foreign affil- 
iate of a taxpayer in respect of which the taxpayer has a qualifying interest 
throughout a taxation year of the particular affiliate has earned income or in- 
curred a loss or realized a capital gain or a capital loss in the year, in reference to 


(i) a debt obligation that was owing to 


(A) another foreign affiliate of the taxpayer in respect of which the tax- 
payer has a qualifying interest throughout the year or any other non- 
resident corporation to which the particular affiliate and the taxpayer are 
related throughout the year (referred to in this paragraph as a “qualified 
foreign corporation”), or 


(B) the particular affiliate by a qualified foreign corporation, 


(ii) the redemption, cancellation or acquisition of a share of the capital stock 
of, or the reduction of the capital of, the particular affiliate or another foreign 
affiliate of the taxpayer in respect of which the taxpayer has a qualifying 
interest throughout the year, or 


(iii) the disposition to a qualified foreign corporation of a share of the capital 
stock of another foreign affiliate of the taxpayer in respect of which the tax- 
payer has a qualifying interest throughout the year, 


that income, gain or loss, as the case may be, is deemed to be nil; 
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Paras. 95(2)(g.01) to (g.03) added by the said c. 35, subsec. 26(13), as described in the 
History at the end of s. 95. 


Para. 95(2)(i) amended by the said c. 35, subsec. 26(14), applicable as described in the 
History at the end of s. 95. The para. formerly read: 


(i) any gain or loss of a foreign affiliate of a taxpayer from the settlement or 
extinguishment of a debt that related at all times to the acquisition of excluded 
property shall be deemed to be a gain or loss from the disposition of excluded 


property; 
Subpara. 95(2)(1)(iii) amended by the said c. 35, subsec. 26(15), applicable as described 
in the History at the end of s. 95. The subpara. formerly read: 


(iii) the business is carried on by the affiliate as a foreign bank, a trust company, 
a credit union, an insurance corporation or a trader or dealer in securities or com- 
modities, the activities of which are regulated in the country under whose laws 
the affiliate was formed or continued and exists and is governed and in which the 
business is principally carried on, and 


Paras. 95(2)(n) to (z) added by the said c. 35, subsec. 26(16), applicable as described in 
the History at the end of s. 95. 


The portion of para. 95(2)(a.3) before subpara. (iii) amended by 2001, c. 17, subsec. 
73(5), applicable to taxation years of foreign affiliates that begin after 1999 except that, 
where a taxpayer so elects in writing and files the election with the Minister of National 
Revenue on or before the taxpayer’s filing-due date for the taxation year that includes 
June 14, 2001, para. 95(2)(a.3) applies to taxation years, of'all of the taxpayer’s foreign 
affiliates, that begin after 1994 except that, where there has been a change in the taxa- 
tion year of a particular foreign affiliate of a taxpayer in 1994 and after February 22, 
1994, the enacted provisions apply to taxation years of the particular foreign affiliate of 
the taxpayer that end after 1994, unless 


(a) the particular foreign affiliate had requested that change in the taxation year in 
writing before February 22, 1994 from the income taxation authority of the country 
in which it was resident and subject to income taxation: or 


(b) the first taxation year of the particular foreign affiliate that began after 1994 
began at a time in 1995 that is earlier than the time that it would have begun if 
there had not been that change in the taxation year of the particular foreign 
affiliate, 


and, notwithstanding subsections 152(4) to (5), any assessment of a taxpayer’s tax pay- 
able under the Act for any of those taxation years shall be made that is necessary to 
take into account the application of this amendment. The portion of para. 95(2)(a.3) 
before subpara. (iii) formerly read: 


(a.3) in computing the income from a business other than an active business for a 
taxation year of a foreign affiliate of a taxpayer there shall be included the in- 
come of the affiliate for the year derived directly or indirectly from indebtedness 
(other than a specified deposit with a prescribed financial institution) and lease 
obligations (which, for the purposes of this paragraph, includes the income of the 
affiliate for the year from the purchase and sale of indebtedness and lease obliga- 
tions on its own account) 


(i) of persons resident in Canada, or 
(ii) in respect of businesses carried on in Canada 


unless more than 90% of the gross revenue of the affiliate derived directly or 
indirectly from indebtedness (other than a specified deposit with a prescribed 
financial institution) and lease obligations was derived directly or indirectly from 
indebtedness and lease obligations of non-resident persons with whom the affili- 
ate deals at arm’s length and, where this paragraph applies to include income of 
the affiliate for the year in the income of the affiliate from a business other than 
an active business, 


Para. 95(2)(g) amended by the said c. 17, subsec. 73(6), applicable on the same basis as 
the repeal of 95(2)(h) below. Para. 95(2)(g) formerly read: 


(g) [debt settlement — currency fluctuation] — where, by virtue of a fluctua- 
tion in the value of the currency of a country other than Canada relative to the 
value of the Canadian dollar, a foreign affiliate of a taxpayer has realized a taxa- 
ble capital gain or an allowable capital loss in a taxation year on the settlement 
of a debt that was owing to 


(i) another foreign affiliate of the taxpayer or any other non-resident corpo- 
ration with which the taxpayer does not deal at arm’s length, or 


(ii) the affiliate by another foreign affiliate of the taxpayer or any other non- 
resident corporation with which the taxpayer does not deal at arm’s length, 


such gain or loss, as the case may be, shall be deemed to be nil; 


Para. 95(2)(g.2) added by the said c. 17, subsec. 73(7), applicable to distributions re- 
ceived after 1997 except that the election referred to in para. 95(2)(g.2) is deemed to be 
filed on a timely basis if it is filed with the Minister of National Revenue before Sep- 
tember 12, 2001 (90 days after Royal Assent). 


Para. 95(2)(h) repealed by the said c. 17, subsec. 73(8), applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after November 1999 except that, where the 
taxpayer so elects in writing and files the election with the Minister of National Reve- 
nue on or before the day of the taxpayer’s filing-due date for the taxation year that 
includes June 14, 2001, the amendment applies to taxation years, of all of its foreign 
affiliates, that began after 1994 and, notwithstanding subsecs. 152(4) to (5), any assess- 
ment of a taxpayer’s tax payable under the Act for any of those taxation years shall be 
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made that is necessary to take into account the application of the amendment. Para. 
-95(2)(h) formerly read: 


(h) [share transactions — currency fluctuation] — where, by virtue of a fluc- 
tuation in the value of the currency of a country other than Canada relative to the 
value of the Canadian dollar, a foreign affiliate of a taxpayer has realized a taxa- 
ble capital gain or an allowable capital loss in a taxation year on 


(i) the redemption, cancellation or acquisition of a share of the capital stock 
of, or the reduction of the capital of, another foreign affiliate of the taxpayer, 
or 


(ii) the disposition to a person with whom the taxpayer does not deal at 
arm’s length of a share of the capital stock of another foreign affiliate of the 
taxpayer, 

that gain or loss, as the case may be, shall be deemed to be nil; 


Para. 95(2)(d) amended by 1999, c. 22, subsec. 25(1), applicable to a taxpayer in re- 
spect of a merger or combination of foreign corporations 


(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer for which 
the taxpayer’s normal reassessment period, as defined in subsec. 152(3.1), has 
not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue in writing, 
before January 1, 2000, that the amendment not apply to the taxpayer in respect of 
the merger or combination. 


The para. formerly read: 


(d) where there has been a foreign merger in which the shares owned by a for- 
eign affiliate of a taxpayer of the capital stock of a corporation that was a prede- 
cessor foreign corporation immediately before the merger were exchanged for or 
became shares of the capital stock of the new foreign corporation, subsection 
87(4) applies to the foreign affiliate as if the references in that subsection to 


(i) “amalgamation” were read as “foreign merger”, 


(ii) “predecessor corporation” were read. as “predecessor foreign 
corporation’, 


(iii) “new corporation” were read as “new foreign corporation”, 
(iv) “adjusted cost base” were read as “relevant cost base”, and 
(v) “May 6, 1974” were read as “November 12, 1981”; 


Subpara. 95(2)(g.1)(ii) amended by 1998, c. 19, subsec. 122(5), applicable: to taxation 
years that end after February 21, 1994. The subpara. formerly read: 


(ii) without reference to subsections 80(3) to (12), (15) and (17) and 80.01(5) to 
(11) and sections 80.02 to 80.04; 


Para. 95(2)(a) amended, paras. 95(2)(a.1) to (a.4) added, by 1995, c. 21, subsec. 46(4), 
applicable to taxation years of foreign affiliates of taxpayers that begin after 1994 ex- 
cept that, where there has been a change in the taxation year of a foreign affiliate of a 
taxpayer in 1994 and after February 22, 1994, the amended legislation applies to taxa- 
tion years of such foreign affiliate of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Para. (a) formerly read: 


(a) in computing the income from an active business of a foreign affiliate of a 
taxpayer there shall be included 


(i) any income from sources in a country other than Canada that would oth- 
erwise be income from property or a business other than an active business, 
to the extent that it pertains to or is incident to an active business carried on 
in a country other than Canada by the affiliate or any other non-resident 
corporation with which the taxpayer does not deal at arm’s length, and 


(ii) any amount paid or payable to the affiliate by, and, where the affiliate is 
a member of a partnership, the affiliate’s share of any amount paid or paya- 
ble to the partnership by, 


(A) another foreign affiliate of the taxpayer, or 


(B) any other non-resident corporation with which the taxpayer does not 
deal at arm’s length 


to the extent that, in computing the amount prescribed to. be its earnings 
from an active business other than a business carried on by it in Canada, that 
amount is deductible or would be deductible if the non-resident corporation 
were a foreign affiliate of the taxpayer; 


Para. 95(2)(g.1) added by 1995, c. 21, subsec. 32(4), applicable to taxation years that 
end after February 21, 1994. 
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Paras. 95(2)(k) to (m) added by 1995; c. 21, subsec. 46(5), applicable to taxation years 
of foreign affiliates of taxpayers that begin after 1994 except that, where there has been 
a change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after 
February 22, 1994, the new paragraphs apply to taxation years of such foreign affiliate 
of the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation year of such foreign affiliate. 


Subpara. 95(2)(h)(i) substituted by 1994, c. 21, s. 43, applicable to redemptions, can- 
cellations, acquisitions and reductions occurring after December 21, 1992. That sub- 
para. formerly read:)"  ~ 


(i) the redemption, cancellation or acquisition of shares of the capital stock of, or 
the reduction of the capital of, the affiliate or another foreign affiliate of the 
taxpayer, or 


That portion-of subpara. 95(2)(a)(ii) preceding cl, (A) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 71(5), applicable to 1987 et seg. That portion formerly read: 


(ii) any amount paid or payable to the affiliate by 


Para. 95(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 71(6), applicable 
to taxation years beginning after July 13, 1990. Para. 95(2)(b) formerly read: 


(b) the income of a controlled foreign affiliate of a taxpayer from services or an 
undertaking to provide services shall be deemed to be income from a business 
other than an active business if 


(i) the amount paid or payable in consideration therefor 


(A) is deductible in computing the income from a business carried on in 
Canada by any person in relation to which the affiliate is a controlled 
foreign affiliate or by a person related to that person, or 


(B) was paid or payable by a person other than the taxpayer and may 
reasonably be considered to relate to an amount that was deductible by 
the taxpayer or a person related to the taxpayer in computing the income 
of that taxpayer or person from a business carried on in Canada, or 


(ii) the services are performed or are to be performed by any person referred 
to in subparagraph (i) who is an individual resident in Canada; 


That portion of para. 95(2)(d.1) preceding subpara. (i) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 71(7), applicable to foreign mergers occurring after 1989. That 
portion formerly read: 


(d.1) where there has been a foreign merger of two or more predecessor foreign 
corporations in respect of each of which a taxpayer’s surplus entitlement percent- 
age was not less than 90% immediately before the merger to form a new foreign 
corporation in respect of which the taxpayer’s surplus entitlement percentage im- 
mediately after the merger was not less than 90% and, under the income tax law 
of the country in which the predecessor foreign corporations were resident im- 
mediately before the merger, no gain or loss was recognized in respect of any 
capital property of a predecessor foreign corporation that became capital pro- 
perty of the new foreign corporation in the course of the merger, the following 
rules apply: 

That portion of para. 95(2)(e.1). preceding subpara. (i) substituted by 1994, c. 7, Sch. II 

(1991, c. 49), subsec. 71(8), applicable to liquidations commencing after 1989. That 

portion formerly read: 
(e.1) where there has been a liquidation and a dissolution of a foreign affiliate (in 
this paragraph referred to as the “‘disposing affiliate”) of a taxpayer in respect of 
which, immediately before the liquidation, the taxpayer’s surplus entitlement 
percentage was not less than 90% and, under the income tax law of the country 
in which the disposing affiliate was resident immediately before the liquidation, 
no gain or loss was recognized by the disposing affiliate in respect of any capital 
property distributed by it in the course of the liquidation to another foreign affili- 
ate of the taxpayer resident in that country, the following rules apply: 

Subpara. 95(2)(f)(i) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 71(9), appli- 

cable to dispositions after July 13, 1990. Subpara. (f)(i) formerly read: 
(i) where that gain or loss is the gain or loss of a controlled foreign affiliate from 
the disposition of property other than excluded property, in Canadian currency, 
and 

Selected Cases [subsec. 95(2)]: Rostland Corp. v. Canada, [1995] 2 C.T.C. 2276 

(TCC) (interest income in heavily leveraged real estate venture was income from an 

active business and not FAPI). 


Regulations [subsec. 95(2)]: 5910 (production sharing rules). 


(2.01) Rules for the definition “controlled foreign affili- 
ate” — In applying paragraph (b) of the definition “controlled for- 
eign affiliate” in subsection (1) and in applying this subsection, 


(a) shares of the capital stock of a corporation that are at any 
time owned by, or that are deemed by this subsection to be at 
any time owned by, another corporation are deemed to be, at 
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that time, owned by, or property of, as the case may be, each 
shareholder of the other corporation in the proportion that 


(i) the fair market value at that time of the shares of the capi- 
tal stock of the other corporation that, at that time, are owned 
by, or are property of, the shareholder 


is of 


(ii) the fair market value at that time of all the issued and 
outstanding shares of the capital’ stock of the other 
corporation; 


(b) shares of the capital stock of a corporation that are, or are 
deemed by this subsection to be, at any time, property of a part- 
nership, are deemed to be, at that time, owned by, or property of, 
as the case may be, each member of the partnership in the pro- 
portion that 


(i) the fair market value at that time of the member’s partner- 
ship interest in the partnership 


is of 


(ii) the fair market value at that time of all partnership inter- 
ests in the partnership; 


(c) shares of the capital stock of a corporation that are at any 
time owned by, or that are deemed by this subsection to be at 
any time owned by, a non-discretionary trust (within the mean- 
ing assigned by subsection 17(15)) other than an exempt trust 
(within the. meaning assigned by subsection (1)) are deemed to 
be, at that time, owned by, or property of, as the case may be, 
each beneficiary of the trust in the proportion that 


(i) the fair market value at that time of the beneficiary’s ben- 
eficial interest in the trust 


is of 


(i1) the fair market value at that time of all beneficial interests 
in the trust; and 


(d) all of the shares of the capital stock of a corporation that are 
at any time owned by, or that are deemed by this subsection to 
be at any time owned by, a particular trust (other than an exempt 
trust within the meaning assigned by subsection (1) or a non- 
discretionary trust within the meaning assigned by subsection 
17(15)) are deemed to be, at that time, owned by, or property of, 
as the case may be, 


(i) each beneficiary of the particular trust at that time, and 


(ii) each settlor (within the meaning assigned by subsection 
17(15)) in respect of the particular trust at that time. 


Related Provisions: 95(2.02) — No double counting. 


History: Subsec. 95(2.01) added by 2007, c. 35, subsec. 26(17), applicable as de- 
scribed in the History at the end of s. 95. 


(2.02) Rule against double-counting — In applying the as- 
sumption in paragraph (b) of the definition “controlled foreign affil- 
iate” in subsection (1) in respect of a taxpayer resident in Canada to 
determine whether a foreign affiliate of the taxpayer is at any time a 
controlled foreign affiliate of the taxpayer, nothing in that para- 
graph or in subsection (2.01) is to be read or construed as requiring 
an interest, or for civil law a right, in a share of the capital stock of 
the foreign affiliate of the taxpayer owned at that time by the tax- 
payer to be taken into account more than once. 


History: Subsec. 95(2.02) added by 2007, c. 35, subsec. 26(17), applicable as de- 
scribed in the History at the end of s. 95. 


(2.1) Rule for definition “investment business” — For the 
purposes of the definition “investment business” in ‘subsection (1),-a 
foreign affiliate of a taxpayer, the taxpayer and, where the taxpayer 
is a corporation all the issued shares ‘of which are owned by a cor- 
poration described in subparagraph, (a)(i), such corporation de- 
scribed in subparagraph (a)(i) shall be considered to be dealing with 
each other at arm’s length in respect of the entering into of agree- 


Income. Tax Act, Part I, Division B | 


ments that provide for the purchase, sale or exchange of currency 
and the execution of such agreements where 60 
(a) the taxpayer is oethiontehdi | 
(i) a bank, a trust company, a credit union, an insurance cor- 
poration or a trader or dealer in securities or commodities 
resident in Canada, the business activities of which are sub- 
ject by law to the supervision of a regulating authority such 
as the Superintendent of Financial Institutions or a similar 
‘authority of a province, or . 
(ii) a subsidiary wholly-owned corporation of ‘a corporation 
described in subparagraph (i); 
(b) the agreements are swap agreements, forward purchase or 
sale agreements, forward rate agreements, futures agreements, 
options or rights agreements or similar agreements; 5 
(c) the affiliate entered into the agreements in the course of a 
business carried on by the affiliate, if 
(i) the business is carried on by the affiliate principally in a 
country (other than Canada) and principally with persons 
with whom the affiliate deals at arm’s length, and 
(i) the business activities of the affiliate are regulated in that 
country; and 
(d) the terms and conditions of such agreements are substantially 
the same as the terms and conditions of similar agreements made 
by persons dealing at arm’s length. id 
Related Provisions: 95(2.41) — Foreign affiliate of life insurer. 


History: Para. 95(2.1)(c) amended by 2007, c. 35, subsec, 26(18), applicable as de- 
scribed in the History at the end of s. 95. The para. formerly read: 


(c) the agreements are entered in the course of a business carried on by the affili- 
ate principally with persons with whom the affiliate deals at arm’s length in the 
country under whose laws the affiliate was formed or continued and exists and is 
governed and in which the business is principally carried on; and 


Subsec. 95(2.1) added by 1995, c. 21, subsec. 46(6), applicable to taxation years of 
foreign affiliates of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after Febru- 
ary 22, 1994, the new subsection applies to taxation years of such foreign affiliate of 
the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation: or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


(2.2) Qualifying interest throughout year — For the purposes 
of paragraphs (2)(a) and (g), a non-resident corporation that is not a 
foreign affiliate of a taxpayer in respect of which the taxpayer has a 
qualifying interest throughout a particular taxation year is deemed 
to be a foreign affiliate of the taxpayer in respect of which the tax- 
payer has a qualifying interest throughout that particular taxation 
year if 
(a) a person or partnership has, in that particular taxation year, 
acquired or disposed of shares of the capital stock of that non- 
resident corporation or of any other corporation and, because of 
that acquisition or disposition, that non-resident corporation be- 
comes or ceases to bea foreign affiliate of the taxpayer in re- 
spect of which the taxpayer has a qualifying interest, and 


(b) at the beginning of that particular taxation year or at the end 
of that particular taxation year, the non-resident corporation is a 
foreign affiliate of the taxpayer in respect of which the taxpayer 
has a qualifying interest. 
Related Provisions: 95(2)(n)— Deemed FA and deemed qualifying interest; 
95(2)(y) — Look-through rule for partnerships; 95(2.21) — Application of 95(2.2). 


History: The opening words of subsec. 95(2.2) amended by 2009, c. 2, subsec. 25(3), 
applicable to taxation years of a foreign affiliate of a taxpayer that begin after 1994. 
However, the opening words shall, in their application to taxation years of a foreign 
affiliate that begin after 1994 and before 2009, be read as follows: 
(2.2) For the purposes of paragraphs (2)(a) and (g), 
The opening words formerly read: k 
(2.2) Rule re subsec. (2) — For the purpose of subsection (2), other than para-~. 
graph (2)(f), a non-resident corporation that is not a foreign affiliate of a tax- 
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payer in respect of which the taxpayer had a qualifying interest throughout a 

_ particular taxation year is deemed to be a foreign affiliate of the taxpayer in 

“respect of which the taxpayer has a qualifying interest throughout that particular 
taxation year if i 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest and 
penalties payable under the Act for any taxation year shall be made that is necessary to 
take into account this amendment. 


-Subsec. 95(2.2) amended by 2007, c. 35, subsec: 26(19), applicable as described in the 
History at the end of s. 95. The subsec. formerly read: 


_ For the purpose of subsection (2), 


(a) a non-resident corporation that was not a foreign affiliate of a taxpayer in 
respect of which the taxpayer had a qualifying interest throughout a particu- 
lar taxation year shall be deemed to be a foreign affiliate of a taxpayer in 
respect of which hy taxpayer had a qualifying interest throughout that year 
where 


(i)a person has, in that year, acquired or disposed of shares of that non- 
resident corporation or any other corporation and, because of that acqui- 
sition or disposition, that non-resident corporation became or ceased to 
‘be a foreign affiliate of the taxpayer in respect of which the taxpayer had 
a qualifying interest, and 


(ii) at the beginning of that year or at the end of that year, the non- 
resident corporation was a foreign affiliate of the ‘taxpayer in respect of 
which the taxpayer had a qualifying interest; and 


(b) a non-resident corporation that.was not related to a foreign affiliate, of a 

taxpayer and the taxpayer throughout, a particular taxation year shall-be 
4 deemed to be related to the foreign affiliate of the taxpayer and that taxpayer 
ead throughout that year where 


(i) a person has, in that year, acquired or disposed of shares of that non- 
resident corporation or any other corporation and, because of that acqui- 
sition or disposition, that non-resident corporation became or ceased to 
be a non-resident corporation that was related to the foreign affiliate of 
the taxpayer and the taxpayer, and 


(ii) at the beginning of that year or at the end of that year, the non- 
resident corporation was related to the foreign affiliate of the taxpayer 
and the taxpayer. 


The opening words of subsec. 95(2. 2) amended by 2001, c. 17, subsec. 73(9) to replace 
“paragraph (2)(a)” with “subsection (2)”, applicable to taxation years of a foreign affili- 
ate of a taxpayer that begin after November 1999 except that, where the. taxpayer so 
elects in writing and files the election with the Minister of National Revenue before the 
day of the taxpayer’s filing-due date for the taxation year that includes June 14, 2001, 
the amendment applies to taxation years, of all of its foreign affiliates, that began after 
1994 and; ‘notwithstanding subsecs. \152(4) to (5), any, assessment of a taxpayer’s tax 
payable under the Act for any of those taxation years shall be made that is necessary to 
take into account the application of the amendment. 


Subsec. 95(2.2) added by 1995, c.'21, subsec. 46(6), applicable to taxation years of 
foreign affiliates of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after Febru- 
ary 22, 1994, the new subsection applies to taxation’ years of such foreign affiliate of 
the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change inthe taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income ‘taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
’ there had not been that change in the taxation of such foreign affiliate. 


(2.201) Controlled foreign affiliate throughout year — For 
the purposes of paragraphs (2)(a) and (g), a non-resident corpora- 
tion is deemed to be a controlled foreign affiliate of a taxpayer 
throughout a taxation year of the non-resident corporation if 


(a) in the taxation year, a person or partnership acquires or dis- 
‘poses of shares of the capital stock of a corporation and, because 
of the acquisition or.disposition, the non-resident corporation 
becomes or ceases to be a controlled foreign affiliate of the tax- 
payer; and 


(b) at either or both of the beginning and end of the taxation 
year, the non-resident corporation is a controlled foreign affiliate 
of the taxpayer. : 
History: Subsec. 95(2.201) added by 2009, c. 2, subsec. 25(4), applicable to taxation 
years of a foreign affiliate of a taxpayer that end after 1999. However, 
(a) subject to para. (b) below, for taxation years of a foreign affiliate that begin 


before December 21, 2002, the reference to “for the purposes of paragraphs (2)(a) 
and (g)” shall be read as a reference to “for the purpose of paragraph (2)(a)”; and 


S. 95(2:3)(b)(ii)(A) 


(b) if the taxpayer has made a valid election under subsec. 26(46) of S.C. 2007, c. 
35 (Budget and Economic Statement Implementation Act, 2007), the amendment 
applies to taxation years of a foreign affiliate of the taxpayer that begin after 1994. 


Notwithstanding subsecs., 152(4) to (5), any assessment of a taxpayer’s tax, interest and 
penalties payable under the Act for any taxation year shall be made that is necessary to 
take into account this amendment. 


(2.21) Rule re subsec. (2.2) — Subsection (2.2) does not apply 
for the purpose of paragraph (2)(a) in respect of any income or loss 
referred to in that paragraph, of a particular foreign affiliate of the 
taxpayer, to the extent that that income or loss can reasonably be 
considered to have been realized or to have accrued before the ear- 
lier of 


(a) the time at which the particular affiliate became, as deter- 
mined without reference to subsection (2.2), a foreign affiliate of 
the taxpayer in respect of which the epee: had a qualifying 
interest, and 


(b) the time at which the particular affiliate bedaisie, as deter- 
mined without reference to subsection (2.2), a foreign affiliate of 
another person resident in Canada in respect of which the other 
person resident in Canada had a qualifying interest, where 


(i) the taxpayer:is a corporation, 


(ii) the taxpayer did not exist at the beginning of the taxation 
year, 


(iii) the particular affiliate became a foreign affiliate of the 
taxpayer in the taxation year because of a disposition, in the 
taxation year, of shares of the capital stock of the particular 
affiliate to the taxpayer by the other person resident in Can- 
ada, and 


(iv) the other person resident in Canada was, immediately 
before that disposition, related to the taxpayer. 


Related Provisions: 95(2)(n)—Deemed FA and deemed qualifying interest; 
95(2)(y) — Look-through rule for partnerships. 


History: Subsec. 95(2.21) added by 2007, c. 35, subsec.'26(19), applicable as de- 
scribed in the ‘History at the end of s. 95. 


(2.3) Application of para. (2)(a.1) — Paragraph (2)(a.1) does 
not apply to a foreign affiliate of a taxpayer in respect of a sale or 
exchange of property that is currency or a right to purchase, sell or 
exchange currency where 


(a) the taxpayer is 


(i) a bank, a trust company, a credit union, an insurance cor- 
poration or a trader or dealer in securities or commodities 
resident in Canada, the business activities of which are sub- 
ject by law to the supervision of a regulating authority such 
as the Superintendent of Financial Institutions or a similar 
authority of a province, or 


(ii) a subsidiary wholly-owned corporation of a corporation 
described in subparagraph (1); 


(b) the sale or exchange was made by the affiliate in the course 
of a business conducted principally with persons with whom the 
affiliate deals at arm’s length, if 


(i) the business is principally carried on in the country (other 
than Canada) under whose laws the affiliate is governed and 
any of exists, was (unless the affiliate was continued in any 
jurisdiction) formed or organized, or was last continued, or 


(ii) the affiliate is a foreign bank, a trust company, a credit 
union, an insurance corporation or a trader or dealer in secur- 
ities or commodities and the activities of the business are 
regulated 


(A) under the laws of the country under whose laws the 
affiliate is governed and any of exists, was (unless the af- 
filiate was continued in any jurisdiction) formed or organ- 
ized, or was last continued, and under the laws of each 
country in which the business is carried on through a per- 
manent establishment (as defined by regulation) in that 
country, 
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Proposed Amendment 
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(B) under the laws of the country (other than Canada) in 
which the business is principally carried on, or 


(C) if the affiliate is related to a corporation, under the 
laws of the country under the laws of which that related 
corporation is governed and any of exists, was (unless 
that related corporation was continued in any jurisdiction) 
formed or organized, or was last continued, if those regu- 
lating laws are recognized under the laws of the country 
in which the business is principally carried on and all of 
those countries are members of the European Union; and 


(c) the terms and conditions of the sale or exchange of such pro- 
perty are substantially the same as the terms and conditions of 
similar sales or exchanges of such property by persons dealing at 
arm’s length. 


History: Para. 95(2.3)(b) amended by 2007, c. 35, subsec. 26(20), applicable as de- 
scribed in the History at the end of s. 95. The para. formerly read: 


(b) the sale or exchange was made in the course of a business carried on by the 
affiliate principally with persons with whom the affiliate deals at arm’s length in 
the country under whose laws the affiliate was formed or continued and exists 
and is governed and in which the business is principally carried on by it; and 


Subsec. 95(2.3) added by 1995, c. 21, subsec. 46(6), applicable to taxation years of 
foreign affiliates of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after Febru- 
ary 22, 1994, the new subsection applies to taxation years of such foreign affiliate of 
the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Regulations: 5906(2)(b) (permanent establishment, for 95(2.3)(b)(ii)(A)). 


(2.4) Application of para. (2)(a.3) — Paragraph (2)(a.3) does 
not apply to a foreign affiliate of a taxpayer in respect of its income 
derived directly or indirectly from indebtedness to the extent that 


(a) the income is derived by the affiliate in the course of a busi- 
ness conducted principally with persons with whom the affiliate 
deals at arm’s length carried on by it as a foreign bank, a trust 
company, a credit union, an insurance corporation or a trader or 
dealer in securities or commodities, the activities of which are 
regulated under the laws 


(i) of the country under whose laws the affiliate is governed 
and any of exists, was (unless the affiliate was continued in 
any jurisdiction) formed or organized, or was last continued 
and of each country in which the business is carried on 
through a permanent establishment (as defined by regulation) 
in that country, 


Proposed Amendment — 95(2. 4)(a)(i) 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), sub- 
sec. 33(6), will amend subpara. 95(2.4)(a)(i) to substitute “establishment i in that coun- 


try” for “establishment (as defined by regulation) in that country”, — to taxa- 
tion years of a foreign affiliate of a taxpayer that begin after 1999. LD 


business”(a)((A). 
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(ii) of the country in which the business is principally carried 
on, or 


(uli) if the affiliate is related to a corporation, of the country 
under the laws of which that related corporation is governed 
and any of exists, was (unless that related corporation was 
continued in any jurisdiction) formed or organized, or was 
last continued, if those regulating laws are recognized under 
the laws of the country in which the business is principally 
carried on and all of those countries are members of the Eu- 
ropean Union, and 


(b) the income is derived by the affiliate from trading or dealing 
in the indebtedness (which, for this purpose, consists of income 
from the actual trading or dealing in the indebtedness and inter- 
est earned by the affiliate during a short term holding period on 
indebtedness acquired by it for the purpose of the trading or 
dealing) with persons (in this subsection referred to as “regular 
customers”) with whom it deals at arm’s length who were resi- 
dent in a country other than Canada in which it and any competi- 
tor (which is resident in the country in which the affiliate is resi- 
dent and regulated in the same manner the affiliate is regulated 
in the country under whose laws the affiliate was formed or con- 
tinued and exists and is governed and in which its business is 
principally carried on) compete and have a substantial market 
presence, 


and, for the purpose of this subsection, an acquisition of indebted- 
ness from the taxpayer shall be deemed to be part of the trading or 
dealing in indebtedness described in paragraph (b) where the in- 
debtedness is acquired by the affiliate and sold to regular customers 
and the terms and conditions of the acquisition and the sale are sub- 
stantially the same as the terms and conditions of similar acquisi- 
tions and sales made by the affiliate in transactions with persons 
with whom it deals at arm’s length. 


History: Para. 95(2.4)(a) amended by 2007, c. 35, subsec. 26(21), applicable as de- 
scribed in the History at the end of s. 95. The para. formerly read: 


(a) the income is derived by the affiliate in the course of a business conducted 
principally with persons with whom the affiliate deals at arm’s length carried on 
by it as a foreign bank, a trust company, a credit union, an insurance corporation 
or a trader or dealer in securities or commodities, the activities of which are 
regulated in the country under whose laws the affiliate was formed or continued 
and exists and is governed and in which the business is principally carried on, 
and 


Subsec. 95(2.4) added by 1995, c. 21, subsec. 46(6), applicable to taxation years of 
foreign affiliates of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after Febru- 
ary 22, 1994, the new subsection applies to taxation years of such foreign affiliate of 
the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Regulations: 5906(2)(b) (permanent establishment, for 95(2.4)(a)(i)). 


(2.41) Application of para. (2)(a.3) — Paragraph (2)(a.3) does 
not apply to a foreign affiliate of a taxpayer resident in Canada in 
respect of the foreign affiliate’s income for a taxation year derived, 
directly or indirectly, from indebtedness of persons resident in Can- 
ada or from indebtedness in respect of businesses carried on in Can- 
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ada (referred to in this subsection as the “Canadian indebtedness”) 
if 

(a) the taxpayer is, at the end of the foreign affiliate’s taxation 
year 


(i) a life insurance corporation resident in Canada, the busi- 
ness activities of which are subject by law to the supervision 
of the Superintendent of Financial Institutions or a.similar 
authority of a province, or 


(ii) a corporation resident in Canada that is a subsidiary con- 
trolled corporation of a corporation described in subpara- 
graph (1); 
(b) the Canadian indebtedness is used or held by the Tire af- 
. filiate, throughout the period in the taxation year that that Cana- 
_dian indebtedness was used or held by the foreign affiliate, in 
the course of carrying on a business. (referred to in this subsec- 
tion as the “foreign life insurance business’’) that is a life insur- 
ance business carried on outside Canada (other than a business 
deemed by paragraph (2)(a.2) to be a separate business other 
than an active business), the activities of which are regulated 


(i) under the laws of the country under whose laws the for- 
eign affiliate is governed and any of exists, was (unless the 
foreign affiliate was continued in any jurisdiction) formed or 
organized, or was last continued, and 


(ii) under the laws of the country, if any, in which dos busi- 
ness is principally carried on; 


(c) more than 90% of the gross premium revenue of the foreign 

affiliate for the taxation year in respect of the foreign life insur- 
ance business was derived from the insurance or reinsurance of 
risks (net of reinsurance ceded) in respect of persons 


(i) that were non-resident at the time at which the policies in 
respect of those risks were issued or effected, and 


(ii) that were at that time dealing at arm’s length with the 
foreign affiliate, the taxpayer and all persons that were re- 
lated at that time to the foreign affiliate or the taxpayer; and 


(d) it is reasonable to conclude that the foreign affiliate used or 
held the Canadian indebtedness 


(i)'to fund a liability or reserve of the foreign life insurance 
business, or 


(ii) as Capital that can reasonably be considered to have been 
required for the foreign life insurance business. 


Related Provisions: 95(2.1)(c) —Rule for definition of “investment business”. 


History: Subsec. 95(2.41) added by 2007, c. 35, subsec. 26(22), applicable as de- 
scribed in the History at the end of.s. 95. 


(2.42) Exception re para. (2)(a.3) — If, at any time in a taxation 
year of a foreign affiliate of a taxpayer referred to in paragraph 
(2)(a.3), a life insurance corporation resident in Canada is the tax- 
payer referred to in paragraph (2)(a.3) or is a person who controls, 
or is controlled by, such a taxpayer, a particular indebtedness or a 
particular lease obligation of the life insurance corporation is, for 
the purposes of that paragraph, deemed, at that time, not to be an 
indebtedness or a lease obligation of a person resident in Canada, to 
the extent of the portion of the particular indebtedness or lease obli- 
gation that can reasonably be considered to have been issued by the 
life insurance corporation to the foreign affiliate 


(a) in respect of the life insurance corporation’s life insurance 
business carried on outside Canada; and 
(b) not in respect of 
(i) the life insurance corporation’s life insurance business 
carried on in Canada, ‘or 
(ii) any other use. 


History: Subsec. 95(2.42) added by 2007, c.. 35, subsec. 26(22), applicable as de- 
scribed in the History at the end of s. 95. 


(2.5) Definitions for para. (2)(a.3) — For the purpose of para- 
graph (2)(a.3), 


S. 95(2.5) exc 


“excluded income” and “excluded revenue” for a taxation year in 
respect of a foreign affiliate of a taxpayer mean, respectively, in- 
come or revenue, that is 


(a) derived directly or indirectly from a specified deposit with a 
prescribed financial institution, 


(b) derived directly or indirectly from a lease obligation of a per- 
son (other than the taxpayer or a person that does not deal at 
arm’s length with the taxpayer) relating to the use of property 
outside Canada, or 


(c) included in computing the affiliate’s income for the year 
from carrying on a business through a permanent establishment 
in Canada; 


ieee iS ex- 


or indirectly from a 


Fore des at arm’s ee relating to the use (in the. 
se ollie Catieda) of property outside oe You ee 


that, based on the ee of paragraph (b) of the 
would appear that th 
would be “ 


or revenue of the foreign ; affiliate that is denved directly or indirectly from ; a particular 
ent i 1 (other Bias the taxpayer or a person | that does not ee at 


length with the taxpay 
course of business eatried on by the varia per on ian a permanent e coke. 


affiliates ofa fase that begin ee the announcement date of draft legis- 
i i amendment. However, if a taxpayer so elects i in respect of all 
its foreign affiliates, the taxpayer would be permitted to have that amendment apply 
with the same coming-into-force as provided for the excluded income and excluded 
tt enue definitions in ee on 5(2. 5) as enacted by st ry ee oe in 2001. 
Thank you for writing. tee 
You $ sincerely, | - - 
_ Brian Ernewein, Director, Tax ‘ evislation Division, ‘Tax Policy Brabioh 
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S. 95(2.5) exe 


Regulations: 5906(2)(b) [draft], 8201 [to be deleted]. 


“indebtedness” does not include obligations of a particular person 
under agreements with non-resident corporations providing for the 
purchase, sale or exchange of currency where 


(a) the agreements are swap agreements, forward purchase or 
sale agreements, forward rate agreements, futures agreements, 
options or rights agreements, or similar agreements, 


(b) the particular person is a bank, a trust company, a credit 
union, an insurance corporation or a trader or dealer in securities 
or commodities resident in Canada, the business activities of 
which are subject by law to the supervision of a regulating au- 
thority in Canada such as the Superintendent of Financial Insti- 
tutions or a similar authority of a province, 


(c) the agreements are entered into by the non-resident corpora- 
tion in the course of a business conducted principally with per- 
sons with whom the non-resident corporation deals at arm’s 
length, if 


(i) the business is principally carried on in the country (other 
than Canada) under whose laws the non-resident corporation 
is governed and any of exists, was (unless the non-resident 
corporation was continued in any jurisdiction) formed or or- 
ganized, or was last continued, or 


(ii) the non-resident corporation is a foreign affiliate of the 
particular person, or of a person related to the particular per- 
son, and 


(A) the non-resident corporation is a foreign bank, a trust 
company, a credit union, an insurance corporation or a 
trader or dealer in securities or commodities, and 


(B) the activities of the business are regulated 


(I) under the laws of the country under whose laws the 
non-resident corporation is governed and any of exists, 
was (unless the non-resident corporation was contin- 
ued in any jurisdiction) formed or organized, or was 
last continued and under the laws of each country in 
which the business is carried on through a permanent 
establishment (as defined by regulation) in that 
country, 


Proposed Amendment — 
95(2.5)“indebtedness”(c)(ii)(B)(I) 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates) sub- 
sec. 33(7), will amend subcl. (c)(ii)(B)(I) of the definition “indebtedness” in subsec. 
95(2.5) to substitute “establishment in that country” for “establishment (as defined by 
regulation) in that country”, applicable to taxation years of a foreign affiliate of a tax- 
payer that begin after 1999, 


S. 53 of the draft legislation provides that any assessment of a taxpayer's tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in respect of all of its foreign affiliates that this section apply in 
.respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before June 30, 
2011. 


Technical Notes (Sept. 10, 2010): See under 95(1)"investment business”(a)(i)(A). 


(II) under the laws of the country (other than Canada) 
in which the business is principally carried!5, or 


(IID) if the affiliate is related to a corporation, under 
the laws of the country under the laws of which a cor- 
poration related to the non-resident corporation is gov- 
erned and any of exists, was (unless that related corpo- 
ration was continued in any jurisdiction) formed or 
organized, or was last continued, if those regulating 
laws are recognized under the laws of the country in 
which the business is principally carried on and all of 


ISsic. Should be “carried on” — ed. 


Income Tax: Act, Part I, Division B 


those countries are members of the European Union, 
and B 


(d) the terms and conditions of such agreements are substantially 
the same as the terms and conditions of similar agreements made 
by persons dealings at arm’s length; as 


Regulations: 5906(2)(b) (permanent establishment, for (c)(ii)(B)(1)). 


“specified deposit” means a deposit of a foreign affiliate of a tax- 
payer resident in Canada with a prescribed financial institution resi- 
dent in Canada where 


(a) the income from the deposit is income of the affiliate for the 
year that would, but for paragraph (2)(a.3), be income from an 
active business carried on by it in a country other'than Canada 
(other than a business the principal purpose of which is to derive 
income from property including interest, dividends, rents, royal- 
ties or similar returns or substitutes therefor or profits from the 
disposition of investment property), or 


(b) the income from the deposit is income of the affiliate for the 
year that would, but for paragraph (2)(a.3), be income from an 
active business carried on by the affiliate principally with per- 
sons with whom the affiliate deals at arm’s length in the country 
under whose laws the affiliate was formed or continued and ex- 
ists and is governed and in which the business is principally car- 
ried on by it and the deposit was held by the affiliate in the 
course of carrying on that part of the business conducted with 
non-resident persons with whom the affiliate deals at arm’s 
length or that part of the business conducted with a person with 
whom the affiliate was related where it can be demonstrated that 
the related person used or held the funds deposited in the course 
of a business carried on by the related person with non-resident 
persons with whom the related person and the affiliate deal at 
arm’s length. 


History: The definition “indebtedness” in subsec. 95(2.5) amended by 2007, c. 35, 
subsec. 26(23), applicable as described in the History at the end of s. 95. The definition 
formerly read: 


“indebtedness” does not include obligations of a person under agreements with 
non-resident corporations providing for the purchase, sale or exchange of cur- 
rency where 


(a) the agreements are swap agreements, forward purchase or sale agree- 
ments, forward rate agreements, futures agreements, options or rights agree- 
ments, or similar agreements, 


(b) the person is a bank, a trust company, a credit union, an insurance corpo- 
ration or a trader or dealer in securities or commodities resident in Canada, 
the business activities of which are subject by law to the supervision of a 
regulating authority in Canada such as the Superintendent of Financial Insti> — 
tutions or a similar authority of a province, 


(c) the agreements are entered into by the non-resident corporation in the ” 
course of a business carried on by it principally with persons with which it 
deals at arm’s length in the country under whose laws the non-tesident cor- 
poration was formed or continued and exists and is governed and in which 
the business is principally carried on by it, and : ‘ 


(d) the terms and conditions of such agreements are substantially the same as ' 
the terms and conditions of similar agreements made by. persons dealing at > 
arm’s length; 


The definitions “excluded income” and “excluded revenue” added to subsee..95(2.5) by 
2001, ¢. 17, subsec. 73(10), applicable to taxation years of foreign affiliates that begin 
after 1999 except that, where a taxpayer so elects in writing and files the election with 
the Minister of National Revenue on or before the taxpayer’s filing-due date for the 
taxation year that includes June 14, 2001, subsec. 95(2.5) applies to taxation years, of 
all of the taxpayer’s foreign affiliates, that begin after 1994 except that, where there has 
been a change in the taxation year of a particular foreign affiliate of a taxpayer in 1994 
and after February 22, 1994, the enacted provisions apply to taxation years of the par- 
ticular foreign affiliate of the taxpayer that end after 1994, unless ‘ 


(a) the particular foreign affiliate had requested that change in the taxation year in 
writing before February 22, 1994 from the income taxation authority of the country 
in which it was resident and subject to income taxation; or 


(b) the first taxation year of the particular foreign affiliate that began after 1994 
began at a time in 1995 that is earlier than the time that it would have begun if 
there had not been that change in the taxation year of the particular foreign 
affiliate, s 
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and, notwithstanding subsections 152(4) to (5), any assessment of a taxpayer’s tax pay- 


able under the Act for any of those taxation years shall be made that is necessary to 
take into account the application of this amendment. 


~ Subsec. 95(2.5) added by 1995, c. 21, subsec. 46(6), applicable to taxation years of 


foreign affiliates of taxpayers that begin after 1994 except that, where there has been a 
change in the taxation year of a foreign affiliate of a taxpayer in 1994 and after Febru- 
ary 22, 1994, the new subsection applies .to taxation years of such foreign affiliate of 
the taxpayer that end after 1994, unless 


(a) such foreign affiliate had requested that change in the taxation year in, writing 
before February 22, 1994 from the income taxation: authority of the country in 
which it was resident and subject to income taxation; or 


(b) the first taxation year of such foreign affiliate that began after 1994 began at a 
time in 1995 that is earlier than the time that that taxation year would have begun if 
there had not been that change in the taxation of such foreign affiliate. 


Regulations: 7900 (prescribed financial institution). 


(2.6) Rule for the definition “specified person or partner- 
ship” — For the purposes of paragraphs (a) to (d) of the definition 
“specified person or partnership” in subsection (1), if a person or 
partnership (referred to in this subsection as the “taxpayer”’) is not 
dealing at arm’s length with another person or partnership (referred 
to in this subsection as the “particular person’’) at a particular time, 

the taxpayer is deemed to have existed and not to have dealt at 
arm’s length with the particular person, nor with each specified 
predecessor corporation of the particular person, throughout the pe- 
riod that began when the particular person or the specified prede- 
cessor corporation, as the case may be, came into existence and that 
ends at the particular time. 

History: Subsec. 95(2.6) added by 2009, c. 2, subsec. 25(5), applicable to taxation 
years of a foreign affiliate of a taxpayer that begin after October 2, 2007. However, 


[2009, c. 2, s. 25(6)(b)] if the taxpayer elects in writing in respect of all of its 
foreign affiliates and files the election with the Minister of National Revenue on or 
before the day (in this subsection referred to as the taxpayer’s “election day’’) that 
is the later of the taxpayer’s filing-due date for the taxpayer’s taxation year that 
includes the day on which the amending legislation is assented to and the day that 
is one year after that day, subsec. 95(2.6) shall, in its application to a taxation year 
of a foreign affiliate of the taxpayer that begins after October 2, 2007 and before 
July 14, 2008, be read as follows: 
(2.6) For the purposes of paragraphs (a) to (d) of the definition “specified 
person or partnership” in subsection (1), in determining whether, at a partic- 
ular time, a person was not, at a time (referred to in this subsection as the 
“prior time”) that is before the particular time and at which that person did 
not exist, dealing at arm’s length with another person, where the person ex- 
ists at the particular time but ‘did not exist at the prior time 
(a) the person is deemed to exist at the prior time; and 
(b) where the person is related to another person at the particular time, 
the person is deemed to have been related to that other person at the 
prior time. 
(c) if the taxpayer elects in writing in respect of all of its foreign affiliates and files 
the election with the Minister of National Revenue on or before the taxpayer’s 
election day, the amendment also applies to taxation years of a foreign affiliate of 
the taxpayer that begin before October 2, 2007 and after the date: chosen by the 
taxpayer under paragraph (d) below; and 
(d) to be valid, an election must include the identification by the taxpayer of its 
choice of one of the following dates: 


(i) December 31, 1994, 
(ii) December 20, 2002, or 
(iii) February 27, 2004. 
Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest and 


penalties payable under the Act for any taxation year shall be made that is necessary to 
take into account this amendment. 


(3) Definition of “services” — For the purposes of paragraph 
(2)(b), “services” includes the insurance of Canadian risks. but does 
not include 


(a) the transportation of persons or goods; 

(b) services performed in connection with the purchase or sale of 
goods; 

(c) the transmission of electronic signals or electricity along a 
transmission system located outside Canada; or 


(d) the manufacturing or processing outside Canada, in accor- 
dance with the taxpayer’s specifications and under a contract be- 
tween the taxpayer and the affiliate, of tangible property, or for 
civil law corporeal property, that is owned by the taxpayer if the 


S..95(3.1) 


property resulting from the manufacturing or processing is used 
or held by the taxpayer in the ordinary course of the taxpayer’s 
business carried on in Canada. 


History: Paras. 95(3)(c) and (d) added by 2007, c. 35, subsec. 26(24), applicable as 
described in the History at the end of s. 95. 


(3.1) Designated property — subpara. (2)(a.1)(i) — Desig- 
nated property referred to in subparagraph (2)(a.1)(i) is property 
that is described in the portion of paragraph (2)(a.1) that is before 
subparagraph (i) that is 
(a) property that was sold to non-resident persons other than the 
affiliate, or sold to the affiliate for sale to non-resident persons, 
and 


(i) that 
(A) was — in the course of carrying on a business in Can- 
ada — manufactured, produced, grown, extracted or 


processed in Canada by the taxpayer, or by a person with 
whom the taxpayer does not deal at arm’s length, or 


(B) was — in the course of a business carried on by a for- 
eign affiliate of the taxpayer outside Canada — manufac- 
tured or processed from tangible property, or for civil law 
corporeal property, that, at the time of the manufacturing 
or processing, was owned by the taxpayer or by a person 
related. to the taxpayer and used or held by the owner in 
the course of carrying on a business in Canada, if the 
manufacturing or processing was in accordance with the 
specifications of the owner of that tangible or corporeal 
property and under a contract between that owner and that 
foreign affiliate, 


(ii) that was acquired, in the course of carrying on a business 
in Canada, by a purchaser from a vendor, if 


(A) the purchaser is the taxpayer or is a person resident in 
Canada with whom the taxpayer does not deal at arm’s 
length, and 


(B) the vendor is a person 
(1) with whom the taxpayer deals at arm’s length, 
(IL) who is not a foreign affiliate of the taxpayer, and 


(IID) who is not a foreign affiliate of a person resident 
in Canada with whom the taxpayer does not deal at 
arm’s length, or 


(iii) that was acquired by a purchaser from a vendor, if 


(A) the purchaser is the taxpayer or is a person resident in 
Canada with whom the taxpayer does not deal at arm’s 
length, 


(B) the vendor is a foreign affiliate of 
(I) the taxpayer, or 


(II) a person resident in Canada with whom the tax- 
payer does not deal at arm’s length, and 


(C) that property was manufactured, produced, grown, ex- 
tracted or processed in the country 


(I) under whose laws the vendor is governed and any 
of exists, was (unless the vendor was continued in any 
jurisdiction) formed or organized, or was last contin- 
ued, and 


(II) in which the yendor’s business is principally car- 
ried on; or 
(b) property that is an interest in real property, or a real right 1 in 


an immovable, located in, or a foreign resource property in re- 
spect of, the country 


(i) under whose laws the affiliate is governed and any of ex- 
ists, was (unless the affiliate was continued in any jurisdic- 
tion) formed or organized, or was last continued, and 


(ii) in which the affiliate’s business is principally carried on. 


History: Subsec. 95(3.1) added by 2007, c. 35, subsec. 26(25), applicable as described 
in the History at the end of s. 95. 
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S. 95(4) 


(4) Definitions — In this section, 


“direct equity percentage” at any time of any person in a corpora- 
tion is the percentage determined by the following rules: 


(a) for each class of the issued shares of the capital stock of the 


corporation, determine the proportion of 100 that the number of 


shares of that class owned by that person at that time is of the 
total number of issued shares of that class at that time, and 


(b) select the proportion determined under paragraph (a) for that 
person in respect of the corporation that is not less than any 
other proportion so determined for that person in respect of the 
corporation at that time, 


and the proportion selected under oe (b), when expressed as 
a percentage, is that person’s direct gee percentage in the corpo- 
ration, at that time; 


Interpretation Bulletins: IT-392: Meaning of term “share”. 


Proposed Addition — 95(4)“eligible controlled foreign 
affiliate” 


“eligible controlled foreign affiliate”, of a taxpayer, at any time, 
means a foreign affiliate at that time of the taxpayer in respect of 
which the following conditions are met: 


(a) the affiliate is a controlled foreign affiliate of the taxpayer 
at that time and at the end of the affiliate’s taxation year that 
includes that time, and 


(b) the total of all amounts each of which is the participating 
percentage (determined at the end of the taxation year) of a 
share owned by the taxpayer of the capital stock of a corpora- 
tion, in respect of the affiliate, is not less than 90%; 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
16(22), will add the definition “eligible controlled foreign affiliate” to subsec. 95(4), 
applicable in respect of determinations made after February 27, 2004 in respect of 
property of a foreign affiliate of a taxpayer; however, 


(a) if the taxpayer has elected in writing under subsec. 16(28) or 16(31) of the 
draft legislation in respect of all of its foreign affiliates and files the election with 
the Minister of National Revenue on or before the day that is the later of the 
taxpayer's filing-due date for the taxpayer’s taxation year that includes the day 
on which this draft legislation is assented to and the day that is one year after the 
day on which this draft legislation is assented to, the definition also applies to 
such determinations made after December. 20, 2002 and before February 28, 
2004 but only in respect of, 


(i) where an election is made under subsec. 16(28) of the draft legislation but 
no election is made under subsec. 16(31), property that is subject to the ap- 
plication of para. 95(2)(e), as amended, 


(ii) where no election is made under subsec. 16(28) of the draft legislation 
but an election is made under subsec. 16(31), property that is subject to the 
application of para. 95(2)(d.1), as amended, and 


(iii) where elections are made under subsecs. 16(28) and 16(31) of the draft 
legislation, property that is subject to the application of para. 95(2)(d.1) or 
(e), as amended; 


(b) in respect of any such determinations made for the purposes of para. 88(3)(a), 
as amended, where the determination is made on or before August 19, 2011 and 
is in respect of property received in the course of a qualifying liquidation and 
dissolution of the disposing affiliate, the definition “eligible controlled foreign 
affiliate” is to be read as follows: 


“eligible controlled foreign affiliate”, of a taxpayer at any time, means a 
controlled foreign affiliate of the taxpayer at that time. 


(c) if the taxpayer has elected under subsec. 16(31) of the draft legislation, in 
respect of any such determinations made on or before August 19, 2011 for the 
purposes of para. 95(2)(d.1), as amended, the definition “eligible controlled for- 
eign affiliate” in subsec. 95(4) is to be read in the manner specified in para. (b) 
above; and 


(d). if the taxpayer has elected under subsec. 16(28) of the draft legislation, in 
respect of any such determinations made on or before August 19, 2011 for the 
purposes of para. 95(2)(e), as amended, the definition “eligible controlled for- 
eign affiliate” in subsec. 95(4) is to be read in the manner fe eee in para. (b) 
above. 


See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: The definition “eligible controlled foreign affiliate” is added to 
subsection 95(4). See the comments under “relevant cost base” for details. 


This new definition applies on the same basis as the amendments to “relevant cost 
base”. y : 


Income Tax Act, Part I, Division B 


gti 


“equity percentage” at any time of a person, in any particular cor- 
poration, is the total of 


(a) the person’s direct equity percentage at that time in the par- 
ticular corporation, and 


(b) all percentages each of which is the product obtained whéti 
the person’s equity percentage at that time in any corporation is 
multiplied by that corporation’s direct equity percentage at that 
time in the particular corporation 


except that for the purposes of the definition “‘participating percent- 
age” in subsection (1), paragraph (b) shall be read as if the refer- 
ence to ‘“‘any corporation” were a reference to “any corporation 
other than a corporation resident in Canada”; 
Related Provisions: 94(1)(d) [to be repealed] — Deemed ownership in trust deemed 


to be corporation for FAPI purposes; 149.1(1)“equity percentage” — Meaning of term 
for private foundation corporate-holding rules. 


“relevant cost base” to a foreign affiliate of property at any time 
means the adjusted cost base to the affiliate of the property at that 
time or such greater amount as the taxpayer claims not exceeding 
the fair market value of the property at that time. 


_ Proposed Amendment — 95(4)"relevant cost ase” 


“relevant cost base”, of a property at any time to a foreign affili- 
ate of a taxpayer, in respect of the taxpayer, means the greater 


(a) the amount determined — or, if the taxpayer is not a corp 
‘ration, the amount that would be determined if the taxpayer 
were a corporation resident in Canada — by the formula 


= REA Ce 
where 


A is the amount for wittich the property could be fe of | 
at that time that would not, in the absence of paragraph — 
(2)(f.1), result in any amount being added B. or ieiaer q 
from, any of the affiliate’s 


(i) exempt earnings, exempt loss, tahabie’ earnings and — 
taxable loss (all within the meaning of subsection — 
5907(1) of the Income Tax Regulations), in respect of — 
the taxpayer, for the taxation year of tho, attliate that — 
includes that time, and ‘ 


(i) hybrid surplus and hybrid mire in respect of the 4 
taxpayer, at that time, 


B_ is the amount, if any, by which any income or gain from a 
disposition of the property would, if the property were dis- _ 

_ posed of at that time for proceeds of disposition equal to its — 
fair market value at that time be reduced ane paragraph : 
(2).1), and 


C is the amount, if any, by which any loss from a ‘digoutlon i 
of the property would, if the property were disposed of a 
that time for proceeds of disposition equal to its fair market — 
value at that time be reduced under hag es bes Ds and — 


(b) either 


(i) if the affiliate is an eligible controlled foreign aftil CO. 
the taxpayer at that time, the amount that the taxpay yer 
elects, in accordance with prescribed rules, in respect of th 
property not exceeding the fair market value at that ti 

the property, or _ 


(ii) in any other case, nil. 


Application: The August 19, 201i draft legislation (foreign affiliates), ees 

16(21), will amend the definition “relevant cost base” in. -subsec. 95(4) to Ne as 
above, applicable in respect of determinations made after February 21, 
spect of ae a of a fone) affiliate of a ees 8, however, 


the Minister of National Revenue on or before the day that. ist 
taxpayer’s filing-due date for the taxpayer’s taxation year tha 
on which this draft legislation is assented to and the day that is one y: ES 
- day on which this draft legislation is assented to, the amendment also applies to 
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(4.1) Application of subsec. 87(8.1) — In this section, the ex- 
pressions “foreign merger”, “predecessor foreign corporation’, 
“new foreign corporation” and “foreign parent corporation” have 
the meanings assigned by subsection 87(8.1). 


Origin of subsec. 95(4.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 87(8.1)). 


History: Subsec. 95(4.1) amended by 1999, c. 22, subsec. 25(2), applicable to a tax- 
payer in respect of a merger or combination of foreign corporations 


(a) that occurs after February 24, 1998, or 
(b) that occurred 


(i) before February 25, 1998 and in a taxation year of the taxpayer for which 
the taxpayer’s normal reassessment period, as defined in subsec. 152(3.1), has 
not ended before 1999, or 


(ii) after 1994 and before February 25, 1998 and in a taxation year of the tax- 
payer in which the taxpayer was exempt from tax under s. 149, 


unless the taxpayer elects by notifying the Minister of National Revenue in writing, 
before January 1, 2000, that the amendment not apply to the taxpayer in respect of 
the merger or combination. 


S. 95(5) 


The subsec. formerly read: 


2 66. 


(4.1) In this section, the expressions “foreign merger”, “predecessor foreign cor- 
poration’ and “new foreign corporation” have the meanings assigned by subsec- 
tion 87(8.1). 


ition soe 
acocathndt o 


or - corporation immediately 
that are liabilities of su 


gers or combinations in 


994; however, subsec. — 


> ate taxpayer’ § taxation oe that in- 
i assented to and we ay that i is one 


Moca mergers for the pur- 
This tule i is mainly designed #0'G 


(5) Income bonds or debentures. issued by foreign affili- 
ates — For the purposes of this subdivision, an income bond or 
income debenture issued by a corporation (other than a corporation 
resident in Canada) shall be deemed to be a share of. the. capital 
stock of the corporation unless any interest or other similar periodic 
amount paid by the corporation on or in respect of the bond or de- 
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S.95(5) 


benture was, under the laws of the country in which the corporation 
was resident, deductible in computing the amount for the year on 
which the corporation was liable to pay income or profits tax im- 
posed by the government of that country. 


Interpretation Bulletins: IT-388: Income. bonds issued by foreign corporations 
(archived). 


(6) Where rights or shares issued, acquired or disposed 
of to avoid tax — For the purposes of this subdivision (other than 
section 90), 


(a) where any person or partnership has a right under a contract, 
in equity or otherwise, either immediately or in the future and 
either absolutely or contingently, to, or to acquire, shares of the 
capital stock of a corporation or interests in a partnership and 


(i) it can reasonably be considered that the principal purpose 
for the existence of the right is to cause 2 or more corpora- 
tions to be related for the purpose of paragraph (2)(a), those 
corporations shall be deemed not to be related for that pur- 
pose, or 


(ii) it can reasonably be considered that the principal purpose 
for the existence of the right is to permit any person to avoid, 
reduce or defer the payment of tax or any other amount that 
would otherwise be payable under this Act, those shares or 
partnership interests, as the case may be, are deemed to be 
owned by that person or partnership; and 


(b) where a person or partnership acquires or disposes of shares 
of the capital stock of a corporation or interests in a partnership, 
either directly or indirectly, and it can reasonably be considered 
that the principal purpose for the acquisition or disposition is to 
permit a person to avoid, reduce or defer the payment of tax or 
any other amount that would otherwise be payable under this 
Act, that acquisition or disposition is deemed not to have taken 
place, and where the shares or partnership interests were unis- 
sued by the corporation or partnership immediately before the 
acquisition, those shares or partnership interests, as the case may 
be, are deemed not to have been issued. 


Related Provisions: 17(14) — Similar rule re loans to non-residents; 256(5.1) — 
Controlled directly or indirectly. 


History: The opening words of subsec. 95(6) amended by 2001, c. 17, subsec. 73(11), 
to add the words “or interests in a partnership”, applicable after November 1999. 


Subpara. 95(6)(a)(ii) amended by the said c. 17, subsec. 73(12), applicable after No- 
vember 1999. The subpara. formerly read; 


(i) it can reasonably be considered that the principal purpose for the existence of 
the right is to permit any person to avoid, reduce or defer the payment of tax or 
any other amount that would otherwise be payable under this Act, those shares 
shall be deemed to be owned by that person or partnership; and 


Para. 95(6)(b) amended by the said c. 17, subsec. 73(13), applicable after November 
1999. The para. formerly read: 


(b) where a person or partnership acquires or disposes of shares of the capital 
stock of a corporation, either directly or indirectly, and it can reasonably be con- 
sidered that the principal purpose for the acquisition or disposition of the shares 
is to permit a person to avoid, reduce or defer the payment of tax or any other 
amount that would otherwise be payable under this Act, those shares shall be 
deemed not to have been acquired or disposed of, as the case may be, and where 
the shares were unissued by the corporation immediately prior to the acquisition, 
those shares shall be deemed not to have been issued. 


Subsec. 95(6) amended by 1995, c. 21, subsec. 46(7), applicable (as amended by 1998, 
c. 19, subsec, 305(1), deemed to have come into force on June 22, 1995) to rights 
acquired and shares acquired or disposed of in taxation years of foreign affiliates of 
taxpayers that begin after 1994 except that, where there has been a change in the taxa- 
tion year of a foreign affiliate of a taxpayer in 1994 and after February 22, 1994, the 
amendment applies to rights acquired and shares acquired or disposed of in taxation 
years of the foreign affiliate that end after 1994, unless 


(a) the foreign affiliate had requested the change in writing before February 22, 
1994 from the income taxation authority of the country in which the foreign affili- 
ate was resident and subject to. income taxation; or 


(b) the foreign affiliate’s first taxation year that began after 1994 began at a time in 
1995 that is earlier than the time at which that taxation year would have begun if 
the change had not occurred. 


Income Tax Act, Part I, Division B 


Subsec. (6) formerly read: 

(6) Where rights or shares issued to avoid tax — For the purposes of this 

subdivision, 
(a) where any person has a right under a contract, in equity or otherwise, 
either immediately or in the future and either absolutely or contingently, to, 
or to acquire, shares of the capital stock of a corporation, those shares shall, 
if one of the main reasons for the existence of the right may reasonably be 
considered to be the reduction or postponement of the amount of taxes that 
would otherwise be payable under this Act, be deemed to be owned by that 
person; and 
(b) where any foreign affiliate of a taxpayer or any non-resident corporation 
controlled, directly or indirectly in any manner whatever, by the taxpayer or 
by a related group of which the taxpayer was a member has issued shares of 
a class of its capital stock and one of the main reasons for the existence or 
issuance of one or more of the shares of that class may reasonably be consid- 

« ered to be the reduction or postponement of the amount of taxes that would 
otherwise be payable under this Act, those shares shall be deemed not to 
have been issued. 

Selected Cases [subsec. 95(6)]: Lehigh Cement Ltd. y. R., [2011] 4 C.T.C. 112 
(FCA) (Documents relating to policy development ordered produced in examination 
for discovery); Univar Canada Ltd. v. R., [2006] 1 C.T.C. 2308 (TCC) (Principal pur- 
pose of purchase was not to avoid, defer or reduce taxes). ; 

I.T. Technical News: 32 (subsec. 95(6): scope of application); 34 (update on subsec- 
tion 95(6)); 36 (paragraph 95(6)(b)); 38 (application of para. 95(6)(b)). 


(7) Stock dividends from foreign affiliates — For the pur- 
poses of this subdivision and subsection 52(3), the amount of any 
stock dividend paid by a foreign affiliate of a corporation resident 
in Canada shall, in respect of the corporation, be deemed to be nil. 
Interpretation Bulletins [subsec. 95(7)]: IT-88R2: Stock dividends. 

History [s. 95]: S. 95 amended by 2007, c. 35, s. 26, which is reproduced here to 
provide a convenient view of the complex in-force rules in one place: 


26. (1) The definitions “active business”, “controlled foreign affiliate”, “income 
from an active business” and “income from property” in subsection 95(1) of the 
Act are replaced by the following: 


[see enacted versions above] 


(2) The portion of the definition “excluded property” in subsection 95(1) of the 
Act before paragraph (a) of that definition and paragraphs (a) to (c) of that defi- 
nition are replaced by the following: 


{opening words, (a)—(c.1) — see enacted version above] 


(3) The portion of the description of A in the definition “foreign accrual property 
income” in subsection 95(1) of the Act before paragraph (a) is replaced by the 
following: 


[see enacted version above] 


(4) The description of D in the definition “foreign accrual property income” in 
subsection 95(1) of the Act is replaced by the following: 


[see enacted version above] 


(5) The description of E in the definition “foreign accrual property income” in 
subsection 95(1) of the Act is replaced by the following: 


[see enacted version above] 


(6) The portion of the definition “investment business” in subsection 95(1) of the 
Act before paragraph (a) is replaced by the following: 


[see enacted version above] 


(7) Subparagraph (a)(i) of the definition “investment business” in subsection 
95(1) of the Act is replaced by the following: 


[see enacted version above] 


(8) The definition “investment business” in subsection 95(1) of the Act is 
amended by striking out the word “and” at the end of paragraph (a) and by re- 
placing paragraph (b) with the following: 

[(b), (c) — see enacted version above] 

(9) Subsection 95(1) of the Act is amended by adding the following in alphabeti- 
cal order: 

“eligible trust”, “entity”, “exempt trust”, “income from a non-qualifying busi- 
ness”, “non-qualifying business”, “non-qualifying country”, “specified fixed 
interest”, “specified purchaser” [see enacted versions above] 

(10) Paragraph 95(2)(a) of the Act is replaced by the following: 

[see enacted version above] 

(11) Subparagraphs 95(2)(a.1)(i) and (ii) of the Act are replaced by the 
following: 

[see enacted version above] 

(12) Paragraph 95(2)(b) of the Act is replaced by the following: 


[see enacted version above] 
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(13) Paragraph 95(2)(g) of the Act is replaced by the following: 

[(g)-(g.03) — see enacted version above] 

(14) Paragraph 95(2)() of the Act is replaced by the following: 

[(i), — see enacted version above] 

(15) Subparagraph 95(2)(1)(iii) of the: Act is replaced by the following: 

[Gii) — see enacted version above] 

(16) Subsection 95(2) of the Act is amended by striking re the word “and” at 
the end of paragraph (1) and by adding the following after paragraph (m): 

[(n) to (z) — see enacted version above] 3 

(17) Section 95 of the Act is amended by adding the following after subsection 
(2): 

[(2.01), (2. 02) — see enacted version pbarel 

(18) Paragraph 95(2:1)(c) of the Act is replaced by the following: 

[see enacted version above] 

(19) Subsection 95(2.2) of the Act is replaced by. the following: 

[(2.2), (2.21) — see enacted version above] 

(20) Paragraph 95(2.3)(b) of the Act is replaced by the following: 

[see enacted version above] 

(21) Paragraph 95(2.4)(a) of the Act, is replaced by. the puerta 

[see enacted version above] afi 

(22) Section 95 of the Act i is amended by adding the following after subsection 
(2.4): 

[(2.41), (2.42) — see enacted version above] 

(23) The definition “indebtedness” in subsection: 95(2. 5) of the Act is replaced 
by the following: 

[see enacted version above] 

(24) Subsection 95(3) of the Act is amended by striking out the word “or” at the 
end of paragraph (a) and by adding the following after paragraph (b): 

[(c), (d) see enacted version above] 

(25) Section 95 of the Act is amended by adding the following after subsection 
(3): 5 

[(3.1) — see enacted version above] 


29 Gee 


(26) The definitions “active business”, “income from. an active business” and 
“income from property” in subsection 95(1) of the Act, as enacted by subsection 
(1), subsections (3), (4), and (6), the definitions “income from a non-qualifying 
business”, “non-qualifying business” and “non-qualifying country” in subsection 
95(1) of the Act, as enacted by subsection (9), and paragraphs 95(2)(w) and (x) 
of the Act, as enacted by subsection (16), apply in respect of taxation years, of a 
foreign affiliate of a taxpayer, that begin after 2008. 


(27) The definition “controlled foreign affiliate” in subsection 95(1) of the Act, 
as enacted by subsection (1), applies to taxation years, of a foreign affiliate of a 
taxpayer, that begin after 1995, except that 


(a) for taxation years, of a foreign affiliate of a taxpayer, that begin after 
2002 and on or before February 27, 2004, the definition “controlled foreign 
affiliate” in subsection 95(1) of the Act, as enacted by subsection (1), is to 
be read as follows: 


“controlled foreign affiliate”, at y, time, of a taxpayer resident in 
Canada, means’ 


(a) a foreign affiliate of the taxpayer that is, at that time, 
controlled 


(i) by the taxpayer, 


(ii) by the taxpayer and not more than four other persons resi- 
dent in Canada, or 


(iii) by not more than four persons resident in Canada, other 
than the taxpayer, 


(b) a foreign affiliate of the taxpayer that would, at that time, be 
controlled by the taxpayer if the taxpayer owned 


(i) all of the shares of the capital stock of the foreign affiliate 
that are owned at that time by the taxpayer, 


(ii) all of the shares of the capital stock of the foreign affiliate 
that are owned at that time by persons who do not deal at 
arm’s length with the taxpayer, 

(iii) all of the shares of the capital stock of the foreign affili- 
ate that are owned at that time by the persons (each of whom 
is referred to in this definition as a “relevant Canadian share- 
holder”), in any set of persons not exceeding four (which set 
of persons shall be determined without reference to the exis- 
tence of or the absence of any relationship, connection or ac- 
tion in concert between those persons), who 


(A) are resident in Canada, 
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(B) are not'the taxpayers or a person Sesggeengpion in subpara- 
graph (ii), and 


(C) own, at that time, shares of the capital stock of the 
foreign affiliate, and 


(iv) all of the shares of the capital stock of the foreign affili- 
ate that are owned at that time by persons who do not deal at 
arm’s length with any relevant Canadian shareholder; 


(b) for taxation years, of a foreign affiliate of a taxpayer, that begin after 
1995 and before 2003, the definition “controlled foreign affiliate” in subsec- 
tion 95(1) of the Act, as enacted by subsection’(1), is to be read as follows: 


“controlled foreign affiliate”, at-any time of a taxpayer resident in 
Canada, means a foreign affiliate of the taxpayer that 


(a) is, at that time, controlled 
(i): by the taxpayer, 


(ii) by the taxpayer and not more than four other persons resi- 
dent in Canada, or 


(iii) by not more than’ four persons resident in Canada, other 
than the taxpayer, or 


(b) ‘would, ‘at that time, be controlled by the taxpayer if the tax- 
payer owned 


(i) each’ share of the capital stock of a corporation that is 
owned at that time by the taxpayer and each share of the capi- 
tal ‘stock of a corporation that is owned at that time by any of 
not more than four other persons resident in Canada, 


(ii) each share of the capital stock of a corporation that is 
owned at that time by any of not more than four persons resi- 
dent in Canada (other than the taxpayer), and 


(iii) each share of the’ Capital’stock of a corporation that is 
owned at that’ time by the taxpayer and each share of the capi- 
tal stock of a corporation that is owned at that time by any 
person with whom the,taxpayer does not deal at arm’s length. 


(28) Subject to subsection (46), subsections (2)’and (14) apply to taxation years, 
of a foreign affiliate of a taxpayer, that begin after December 20, 2002, except 
that paragraph 95(2)(i) of the Act, as enacted by subsection (14), shall, in respect 
of settlements and extinguishments of debt held by a foreign affiliate of the tax- 
payer that occur in those taxation years and before October 2, 2007, be read as 
follows: 


(i) any gain or loss determined in accordance with subsection 39(2) of a 
foreign affiliate of a taxpayer is deemed to be a gain or loss, as the case 
may. be, from the disposition of an excluded property. if the gain or loss is 


(i) derived from the settlement or extinguishment of a debt all or sub- 
stantially all of the proceeds from which were used at all times to ac- 
quire excluded property or to earn income from an active business or 
for a combination of those uses, or 


(ii) derived under or as a result of an agreement that provides for the 
purchase, sale or exchange of currency and that can reasonably be 
considered to have been made by. the affiliate to reduce its risk, with 
respect to a debt referred to in subparagraph (i), of fluctuations in the 
value of the currency in which the debt was denominated, 


(29) Subsection (5) applies in respect of taxation years, of a foreign affiliate of a 
taxpayer, that end on or after December 20, 2002. 

(30) Subject to subsection (46), subsections (7), (15), (18) and (20) to (23) apply 
to taxation years, of a foreign affiliate of a taxpayer, that begin after 1999. 
(31) Subject to. subsection (46), subsection (8) applies to taxation years, of a 
foreign affiliate of a taxpayer, that end after 1999. 


(32) Subject to subsection (45), subsection (11) applies to taxation years, of a 
foreign affiliate of a taxpayer, that begin after December 20, 2002. 


(33) The definition*entity’” in subsection 95(1) of the Act, as enacted by subsec- 
tion (9), applies in respect of taxation years, of a foreign affiliate of a taxpayer, 
that begin after 1994. 
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(34) The definitions “eligible trust”, “exempt trust”, “specified fixed interest” 
and “specified purchaser” in subsection 95(1) of the Act, as enacted by subsec- 
tion (9), apply after February 27, 2004, except that, after February 27, 2004 and 
before October 2, 2007, the definition “specified purchaser” in subsection 95(1) 
of the Act, as enacted by subsection (9), shall be read as follows: 


“specified purchaser”, at any time in respect of a particular taxpayer resi- 
dent in Canada, means a person or partnership that is, at that time, 
(a) the particular taxpayer; 
(b) a taxpayer resident in Canada with which the particular taxpayer 
does not deal at arm’s length; 
(c) a foreign affiliate of a person described in paragraph (a) or (b); 
(d) a non-resident person with which a person described in any of 
paragraphs (a) to (c) does not deal at arm’s length; 
(e) a trust (other than an exempt trust) in which a person or partner- 
ship described in any of paragraphs (a) to (d) and (f) is beneficially 
interested; and 
(f) a partnership of which a person or partnership described in any of 
paragraphs (a) to (e) is a member. 


(35) Subject to subsection (46), subsection (10) and paragraph 95(2)(z) of the 
Act, as enacted by subsection (16), apply to taxation years, of a foreign affiliate 
of a taxpayer, that end after 1999, However, 


(a) subject to paragraph (b), paragraph 95(2)(a) of the Act, as enacted by 
subsection (10), shall, for taxation years, of a foreign affiliate of a taxpayer, 
that end after 1999 and begin before 2009, be read as follows: 


(a) in computing the income or loss from an active business for a taxa- 
tion year of a particular foreign affiliate of a taxpayer in respect of 
which the taxpayer has a qualifying interest throughout the year or 
that is a controlled foreign affiliate of the taxpayer throughout the 
year, there shall be included any income or loss of the particular for- 
eign affiliate for that year from sources in a country other than Canada 
that would otherwise be income or loss from property of the particular 
foreign affiliate for the year to the extent that 


(1) the income or loss 


(A) is derived by the particular foreign affiliate from activi- 
ties that can reasonably be considered to be directly related to 
active business activities carried on in a country other than 
Canada by 


(I) another corporation 


|. that is a non-resident corporation to which the par- 
ticular foreign affiliate and the taxpayer are related 
throughout the year, or 


2. that is a foreign affiliate of the taxpayer in respect 
of which the taxpayer has a qualifying interest 
throughout the year, or 


(II) a life insurance corporation that is resident in Canada 
throughout the year and that is . 


1. the taxpayer, 

2. a person who controls the taxpayer, 

3. a person controlled by the taxpayer, or 

4. a person controlled by a person who controls the 
taxpayer, and 


(B) would be included in computing the amount prescribed to 
be the earnings or loss, from an active business carried on in a 
country other than Canada, of 


(I) the non-resident corporation referred to in sub-sub- 
clause (A)(I)1 or the life insurance corporation referred 
to in subclause (A)(ID), if that non-resident corporation or 
that life insurance corporation were a foreign affiliate of 
the taxpayer and the income were earned by it, or 


(II) the foreign affiliate referred to in sub-subclause 
(A)(I)2, if the income were earned by it, 


(ii) the income or loss is derived from amounts that were paid or 
payable, directly or indirectly, to the particular foreign affiliate or 
a partnership of which the particular foreign affiliate was a 
member 


(A) by 
(I) a non-resident corporation to which the particular for- 


eign affiliate and the taxpayer are related throughout the 
year, or 


(II) a partnership of which a non-resident corporation to 
which the particular foreign affiliate and the taxpayer are 
related throughout the year is a qualifying member 
throughout each period, in the fiscal period of the part- 
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nership that ends in the year, in which that non-resident 
corporation was a member of the partnership 


to the extent that those amounts that were paid or payable are 
for expenditures that would, if the non-resident corporation or 
the partnership were a foreign affiliate of the taxpayer, be de- 
ductible by it in computing the amounts prescribed to be its 
earnings or loss for a taxation year from an active business 
(other than an active business carried on in Canada), 


(B) by 
(I) another foreign affiliate of the taxpayer in respect of 


which the taxpayer has a qualifying interest throughout 
the year, or 


(II) a partnership of which another foreign affiliate of the 
taxpayer — in respect of which other foreign affiliate the 
taxpayer has a qualifying interest throughout the year or 
to which other foreign affiliate the particular foreign af- 
filiate and the taxpayer are related throughout the year — 
is a qualifying member throughout each period, in the fis- 
cal period of the partnership that ends in the year, in 
which that other foreign affiliate was a member of the 
partnership 


to the extent that those amounts that were paid or payable are 
for expenditures that were deductible by the other foreign af- 
filiate or would (if the partnership were a foreign affiliate of 
the taxpayer) be deductible by the partnership in computing 
the amounts prescribed to be its earnings or loss for a taxation 
year from an active business (other than an active business 
carried on in Canada), 


(C) by a partnership of which the particular foreign affiliate is 
a qualifying member throughout each period, in the fiscal pe- 
riod of the partnership that ends in the year, in which the par- 
ticular foreign affiliate was a member of the partnership, to 
the extent that those amounts that were paid or payable were 
for expenditures that would, if the partnership were a foreign 
affiliate of the taxpayer, be deductible in computing the 
amounts prescribed to be its earnings or loss for a taxation 
year from an active business (other than an active business 
carried on in Canada), 


(D) by another foreign affiliate (referred to in this clause as 
the “second affiliate”) of the taxpayer — in respect of which 
the taxpayer has a qualifying interest throughout the year or 
to which the particular foreign affiliate and the taxpayer are 
related throughout the year — to the extent that the amounts 
are paid or payable by the second affiliate, in respect of any 
particular period in the year, 


(I) under a legal obligation to pay interest on borrowed 

money used for the purpose of earning income from pro- 

perty, or 

(II) on an amount payable for property acquired for the 

purpose of gaining or producing income from property 
where 


(III) the property is, throughout the particular period, ex- 
cluded property of the second affiliate that is shares of 
the capital stock of a corporation (referred to in this 
clause as the “third affiliate”) which is, throughout the 
particular period, a foreign affiliate (other than the partic- 
ular foreign affiliate) of the taxpayer in respect of which 
the taxpayer has a qualifying interest or to which the par- 
ticular foreign affiliate and the taxpayer are related, 


(IV) the second affiliate and the third affiliate are resident 
in the same country for each of their taxation years (each 
of which taxation years is referred to in subclause (V) as 
a “relevant taxation year” of the second affiliate or of the 
third affiliate, as the case may be) that end in the year, 
and 


(V) in respect of each of the second affiliate and the third 
affiliate for each relevant taxation year of that affiliate, 
either 


1. that affiliate is subject to income taxation in that 
country in that relevant taxation year, or 


2. the members or shareholders of that affiliate 
(which, for the purpose of this sub-subclause, in- 
cludes a person that has, directly or indirectly, an in- 
terest, or for civil law a right, in a share of the capital 
stock of, or in an equity interest in, the affiliate) at 
the end of that relevant taxation year are subject to 
income taxation in that country on, in aggregate, all 
or substantially all of the income of that affiliate for 
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- that releyant taxation year in their taxation years in 
which that relevant taxation year ends, or 


(E) by a life’ insurance corporation that is resident in Canada 
and that is the taxpayer, a person who controls the taxpayer, a 
person controlled by the taxpayer or a person controlled by a 
person who controls the taxpayer, to the extent that those 
amounts that were paid or payable were for expenditures that 
are deductible by the life insurance corporation in computing 
its income or loss for a taxation year from carrying on its life 
insurance business outside Canada and are not deductible in 
computing its income or loss for a taxation year from carry- 
ing on its life insurance business in Canada, 


(iii) the income or loss is derived by the particular foreign affiliate 
from the factoring of trade accounts receivable acquired by the 
particular foreign affiliate, or a partnership of which the particular 
foreign. affiliate was a member, from a non-resident corporation to 
which the particular foreign affiliate and the taxpayer are related 
throughout the year to the extent that the accounts receivable 
arose in the course of an active business carried on in a country 
other than Canada by the non-resident corporation, 


(iv) the income or loss is derived by the particular foreign affiliate 
from loans or lending assets acquired by the particular foreign af- 
filiate, or a partnership of which the particular foreign affiliate 
was a member, from a non-resident corporation to which the par- 
ticular foreign affiliate and the taxpayer are related throughout the 
year to the extent that the loans or lending assets arose in the 
course of an active business carried on in a country other than 
Canada by the non-resident corporation, 


(v) the income or loss is derived by the particular foreign affiliate 
from the disposition of excluded property that is not capital pro- 
perty, or 

(vi) the income or loss is derived by the particular foreign affiliate 
under or as a result of an agreement that provides for the 
purchase, sale or exchange of currency and that can reasonably be 
considered to have been made by the particular foreign affiliate to 
reduce 


(A) its risk — with respect to an amount that increases the 
amount required by this paragraph to be included in comput- 
ing the particular foreign affiliate’s income for a taxation year 
from an active business or that decreases the amount required 
by this paragraph to be included in computing the particular 
foreign affiliate’s loss for a taxation year from an active busi- 
ness — of fluctuations in the value of the currency in which 
the amount was denominated, or 


(B) its risk — with respect to an amount that decreases the 
amount required by this paragraph to be included in comput- 
ing the particular foreign affiliate’s income for a taxation year 
from an active business or that increases the amount required 
by this paragraph to be included in computing the particular 
foreign affiliate’s loss for a taxation year from an active busi- 
ness — of fluctuations in the value of the currency in which 
the amount was denominated; 


(b) if a taxpayer so elects in writing and files the election with the Minister 
of National Revenue on or before the taxpayer’s filing-due date for the tax- 
yer’ s taxation year that includes the day on which this Act is assenied to, 


ers ‘ee 


December 14, ~~ 
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, subclauses 4 9S to (V) of the Act, as enacted by sub- 


section (10), as required to be read by paragraph (a), also apply to taxa- 
tion years, of all foreign affiliates of the taxpayer, that begin after 1994 
and end before 2000, except that the references in those subclauses, as 
those subclauses apply to those taxation years of a foreign affiliate of a 
taxpayer, to “particular foreign affiliate” shall be read as references to 
“particular affiliate”; and 


(ii) where the taxpayer has not validly made the election provided by 
subsection (46), clauses 95(2)(a)(ii)(A) to (C) and (E) of the Act, as en- 
acted by subsection (10), as required to be read by paragraph (a), also 
apply to taxation years, of all foreign affiliates of the taxpayer, that be- 


gin after 1994 and end before 2000, except that the references in those : 


clauses 95(2)(a)(ii)(A) to (C), as those clauses apply to those taxation 
years of a foreign affiliate of a taxpayer, to “particular foreign affiliate” 
shall be read as references to “particular affiliate” and 


(A) subclause (II) of that clause 95(2)(a)(ii)(A) shall be read as 
follows: 


(II) a partnership of which a non-resident corporation to 
which the particular affiliate and the taxpayer are related 
throughout the year is a member and of which that non-resi- 
dent corporation is not a specified member at any time in a 
fiscal period of the partnership that ends in the year 


(B) subclause (II) of that clause 95(2)(a)(ii)(B) shall be read as 
follows: 


(II) a partnership of which another foreign affiliate of the tax- 
payer in respect of which the taxpayer has a qualifying inter- 
est throughout the year is a member and of which that other 
foreign affiliate is not a specified member at any time in a 
fiscal period of the partnership that ends in the year 


(C) that clause 95(2)(a)(ii)(C) shall be read as. follows: 


(C) by a partnership.of which the particular affiliate is a 
member and of which the particular affiliate is not a specified 
member at any time in a fiscal period of the partnership that 
ends in the year, to the extent that those amounts that were 
paid or payable were for expenditures that would be, if the 
partnership were a foreign affiliate of the taxpayer, deductible 
in a taxation year in computing the amounts prescribed to its 
earnings or loss from an active business carried on by it 
outside Canada, 


(36) Subsection (12) applies to taxation years, of a foreign affiliate of a taxpayer, 
that begin after December 20, 2002, except that, in applying paragraph 95(2)(b) 
of the Act, as enacted by subsection (12), to taxation years, of a foreign affiliate 
of the taxpayer, that begin after December 20, 2002 and before February 28, 
2004, that paragraph shall be read as follows: 


(b) the provision, by a foreign affiliate of a taxpayer, of services or of an 
undertaking to provide services is deemed to be a separate business, other 
than an active business, carried on by the affiliate, and any income from 
that business or that pertains to or is incident to that business is deemed to 
be income from a business other than an active business, if 


(i) the amount paid or payable in consideration for those services or 
for the undertaking to provide those services 


(A) is deductible, or can reasonably be considered to relate to an 
amount that is deductible, in computing the income from a busi- 
ness carried on in Canada, by 


(I) any taxpayer of whom the affiliate is a controlled foreign 
affiliate, or 


(ID another person who is related to any taxpayer of whom 
the affiliate is a controlled foreign affiliate, or 


(B) is deductible, or can reasonably be considered to relate to an 
amount that is deductible, in computing the foreign accrual pro- 
perty income of a controlled foreign affiliate of 


(1) any taxpayer of whom the affiliate is a controlled foreign 
affiliate, or 


(II) another person who is related to any taxpayer of whom 
the affiliate is a controlled foreign affiliate, or 


(ii) the services are, or are to be, performed by 


(A) any taxpayer of whom the affiliate is a controlled foreign af- 
filiate and who is an individual resident in Canada, or 


(B) another person who is related to any taxpayer of whom the 
affiliate is a controlled foreign affiliate and who is an individual 
resident in Canada; 


(37) Subject to subsection (46), paragraphs 95(2)(g) to (g.03),of the Act, as en- 
acted by subsection (13), apply to taxation years, of a foreign affiliate of a tax- 
payer, that begin after December 20, 2002, except that, for taxation years, of a 
foreign affiliate of a taxpayer, that begin after December 20, 2002 and before 
2009, paragraph 95(2)(g) of the Act, as enacted by subsection (13), shall be read 
as follows: 


Proposed Amendment —Earlier reading of 95(2)(g.03) _ 


Acalica ior: ‘The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 39(3), will amend the opening words of subsec. 26(37) of the Budget and 
Economic Statement Implementation : Act, 2007 (Bill C-28, S.C. 2007, ¢. 35) to pro- 
vide that for taxation years, of a foreign affiliate of a taxpayer, that begin after De- 
cember 20, 2002 and before 2009, paragraph 95(2)(g.03) shall be read as if the refer- 


687 


S. 95 


m) 
S 
fe) 
= 
© 
t— 
° 
2. 
ee 
fe) 
Oo 
ee 
e 
a) 
2 
a 
® 
e 
< 
) 
= 


S. 95 Income Tax Act, Part I, Division B 


(42) Subsection 95(2.2) of the Act, as enacted by subsection (19), applies to tax- 
ation years, of a foreign affiliate of a taxpayer, that end after 1999. However, 


(a) subsection 95(2:2) of the Act, as enacted by subsection (19), shall be read 
as follows for taxation years, of a foreign affiliate of a taxpayer, that end 


ences to “qualified foreign affiliate” were references foot 
corporation”. rr : 


iy 


Technical Notes (Sept. 10, 2010): First, amen 


some errors in certain of its transitional provision i ; 
ments to paragraph 26(27)(b) and the Englis 1 version ubsection 26(37), dealing 
with “controlled foreign affiliates” and “qualified foreign affiliates”, respectively. 


(g) income earned, a loss incurred or a capital gain or capital loss realized, 
as the case may be, in a taxation year by:a particular foreign affiliate of a 
taxpayer in respect of which the taxpayer has a qualifying interest 
throughout the taxation year or that is a controlled foreign affiliate of the 
taxpayer throughout the taxation year, because of a fluctuation in the value 
of the currency of a country other than Canada relative to the value of 
Canadian currency, is deemed to be nil if it is earned, incurred or realized 
in reference to any of the following sources: 


(i) a debt obligation that was owing to 


(A) another foreign affiliate of the taxpayer in respect of which 
the taxpayer has a qualifying interest throughout the year or any 
other non-resident corporation to which the particular affiliate and 
the taxpayer are related throughout the year (which other foreign 
affiliate or other non-resident corporation is referred to in this par- 
agraph as a “qualified foreign corporation”), or 


(B) the particular affiliate by a qualified foreign corporation, 


(ii) the redemption, cancellation or acquisition of a share of the capital 
stock of, or the reduction of the capital of, the particular affiliate or a 
qualified foreign corporation (which particular affiliate or which qual- 
ified foreign affiliate is referred to in this subparagraph as the “issuing 
corporation”) by the issuing corporation, or 


(iii) the disposition to a qualified foreign corporation of a share of the 
capital stock of another qualified foreign corporation; 


(38) Subject to subsection (46), paragraphs 95(2)(n) and (p), (r) to (t), (v) and (y) 
of the Act, as enacted by subsection (16), apply to taxation years, of a foreign 
affiliate of a taxpayer, that end after 1999. However, if a taxpayer so elects in 
writing and files the election with the Minister of National Revenue on or before 
the taxpayer’s filing-due date for the taxpayer’s taxation year that includes the 
day on which this Act is assented to, paragraph 95(2)(n) of the Act, as enacted 
by subsection (16), applies to taxation years, of all foreign affiliates of the tax- 
payer, that begin after 1994, 


after 1999 and begin before 2009: 
(2.2) For the purpose of subsection (2), other than paragraph (2)(f), 


(a) a non-resident corporation that was not a foreign affiliate of a 
taxpayer in respect of which the taxpayer had a qualifying interest 
throughout a particular taxation year shall be deemed to be a for- 
eign affiliate of the taxpayer in respect of which the taxpayer had 
a qualifying interest throughout that year where 


(i) a person or partnership has, in that year, acquired or dis- 
posed of shares of the capital stock of that non-resident cor- 
poration or any other corporation and, because of that acqui- 
sition or disposition, that non-resident corporation became or 
ceased to be a foreign affiliate of the taxpayer in respect of 
which the taxpayer had a qualifying interest, and 


(ii) at the beginning of that year or at the end of that year, the 
non-resident corporation was a foreign affiliate of the tax- 
payer in respect of which the taxpayer had a qualifying inter- 
est; and 


(b) a non-resident corporation that was not related to a taxpayer or 
to a taxpayer and a foreign affiliate of the taxpayer, as the case 
may be, throughout a particular taxation year is deemed to be re- 
lated to the taxpayer or to the taxpayer and the foreign affiliate of 
the taxpayer throughout that year if 


(i) a person or partnership has, in that year, acquired or dis- 
posed of shares of the capital stock of the non-resident corpo- 
ration or any other corporation and, because of that acquisi- 
tion or disposition, the non-resident corporation became (or 
would have become, if paragraph 251(5)(b) did not apply to 
rights contained in the agreement under which the person ac- 
quired the shares), or ceased to be, a non-resident corporation 
that was related to the taxpayer or to the taxpayer and the 
foreign affiliate of the taxpayer, and 


(ii) at the beginning, or at the end, of that year, the non-resi- 
dent corporation was related to the taxpayer or to the taxpayer 
and the foreign affiliate of the taxpayer, 


(b) if a taxpayer elects in writing and files the election with the Minister of 
National Revenue on or before the taxpayer’s filing-due date for the tax- 
payer’s taxation year that includes the day on which this Act is assented to, 
subsection 95(2.2) of the Act, as enacted by subsection (19), also applies to 
taxation years, of all its foreign affiliates, that begin after 1994 and end 
before 2000, as though subsection 95(2.2) of the Act, as enacted by subsec- 


Proposed Amendment — 18-month extension to election deadline 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 39(4), will amend subsec. 26(38) of the Budget and Economic Statement Im- 
plementation Act, 2007 (Bill C-28, $.C, 2007,’¢. 35) to change the above election 


deadline to “the day that is 18 months after the taxpayer’s filing-due date for the 
taxpayer's taxation year, that includes December 14, 2007”. 


Technical Notes (Sept. 10, 2010): See under Proposed Amendment to subsec. 
26(40) below. 


Dept. of Finance news release 2008-048, June 27, 2008: Sce “Proposed 
Amendment — Extended deadline for elections” at subsec. 26(46) below. 


(39) Subject to subsection (46), paragraphs 95(2)(o) and (q) of the Act, as en- 
acted by subsection (16), apply to taxation years that end after 1999. 


(40) Paragraph 95(2)(u) of the Act, as enacted by subsection (16), applies in 
respect of taxation years, of foreign affiliates of a taxpayer, that end after 1999, 
However, if a taxpayer so elects in writing and files the election with the Min- 
ister of National Revenue on or before the taxpayer’s filing-due date for the tax- 
payer's taxation year that includes the day on which this Act is assented to, para- 
graph 95(2)(u) of the Act, as enacted by subsection (16), applies in respect of 
taxation years, of all foreign affiliates of the taxpayer, that begin after 1994. 


Proposed Amendment — 18-month extension to election deadline 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 39(5), will amend subsec. 26(40) of the Budget and Economic Statement Im- 
plementation Act, 2007 (Bill C-28, S.C. 2007, c. 35) to change the above election 
deadline to “the day that is 18 months after the ‘taxpayer’s filing-due date for the 
taxpayer's taxation year that includes December 14, 2007”. 


Technical Notes (Sept. 10, 2010): Second, the deadlines are being extended by 
18 months in respect of the 7 different elections to effect further retroactive applica- 
tion of certain of the foreign affiliate provisions in Bill C-28. These deadline exten- 
sions are provided for in the amendments to paragraphs 26(35)(b) and 42)(b), and 
subsections 26(38), (40), (44), (45) and (46) [amending respectivel the in-force 
rules for 95(2)(a)(ii), 95(2)(n), 95(2)(u), 95(2.2) [with 95(2.21)], 95(3), 95(3.1) [with 
95(2)(a.1)] and the Global Section 95 Election—ed]} 


Dept. of Finance news release 2008-048, June 27, 2008: See “Proposed 


Amendment — Extended deadline for elections” at subsec. 26(46) below. — 


(41) Subsection (17) applies to taxation years, of a foreign affiliate of a taxpayer, 
that begin after February 27, 2004. 


26(40) above. 
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Application: The August 27, 2010 dr: 
subsec. 39(6), will amend 
Implementation Act, 2007 ( 
deadline to “the day that is 18 months after 
taxpayer’s taxation year that includes December 14, 2007”. 


Technical Notes (Sept. 10, 2010): See under Proposed Amendment 


Dept. of Finance news release 2008-048, June 27, 2008 
Amendment — Extended deadline for elections” at subsec. 26(46) below 


tion (19), read as follows: 
Proposed Amendment — 18-month extension to election 


deadline fe 
aft legislation (Part 2 — foreign affiliates), 
para. 26(42)(b) of the Budget and Economic Statement 
Bill C-28, S.C. 2007, c. 35) to change the above election 
the taxpayer’s filing-due date for the 


(2.2) For the purpose of subsection (2), other than paragraph (2)(f), 


(a) a non-resident corporation that was not a foreign affiliate of a 
taxpayer in respect of which the taxpayer had a qualifying interest 
throughout a particular taxation year shall be deemed to be a for- 
eign affiliate of a taxpayer in respect of which the taxpayer had a 
qualifying interest throughout that year where 


(i) a person has, in that year, acquired or disposed of shares of 
the capital stock of that non-resident corporation or any other 
corporation and, because of that acquisition or disposition, 
that non-resident corporation became or ceased to be a for- 
eign affiliate of the taxpayer in respect of which the taxpayer 
had a qualifying interest, and 


(ii) at the beginning of that year or at the end of that year, the 
non-resident corporation was a foreign affiliate of the tax- 
payer in respect of which the taxpayer had a qualifying inter- 
est; and 


(b) a non-resident corporation that was not related to'a taxpayer or 
to a taxpayer and a foreign affiliate of the taxpayer, as the case 
may be, throughout a particular taxation year is deemed to be re- 
lated to the taxpayer or to the taxpayer and the foreign affiliate of 
the taxpayer throughout that year if 


Subdivision i— Shareholders of Non-Resident Corporations 


(i) a person has, in that year, acquired or disposed of shares of 
the capital stock of the non-resident corporation or any other 
corporation and, because of that acquisition or disposition, 
the non-resident corporation became (or would have become, 
if paragraph 251(5)(b) did not apply to rights contained in the 
agreement under which the person acquired the shares), or 
ceased to be, a non-resident corporation that was related to 
the taxpayer or to the taxpayer and the foreign affiliate of the 
taxpayer, and 


(ii) at the beginning, or at the end, of that year, the non-resi- 
dent corporation was related to the taxpayer or to the taxpayer 
and the foreign affiliate of the taxpayer. 


(43) Subsection 95(2.21) of the Act, as enacted by subsection (19), applies to 
taxation years, of a foreign affiliate of a taxpayer, that end after 1999. However, 


(a) for taxation years, of a foreign affiliate of a taxpayer, that end after 1999 
and begin beforé 2009, subsection 95(2.21) of the Act, as enacted by subsec- 
tion (19), is to be read as follows: 


(2.21) Subsection (2.2) does not apply for the purpose of paragraph 
(2)(a) in respect of any income or loss referred to in that paragraph, of 
a particular foreign affiliate of the taxpayer in respect of which the 
taxpayer has a qualifying interest throughout the taxation year of the 
particular affiliate or to which the taxpayer is related throughout the 
taxation year, to the extent that that income or loss can reasonably be 
considered to have been realized or to have accrued 


(a) before the earlier of 


(i) the time at which the particular affiliate became, as deter- 
mined without reference to subsection (2.2), a foreign affili- 
ate of the taxpayer in respect of which the taxpayer had a 
qualifying interest or to which the taxpayer is related, and 


(ii) the time at which the particular affiliate became, as deter- 
mined without reference to subsection (2.2), a foreign affili- 
ate of another person resident in Canada in respect of which 
the other’person resident in Canada had a qualifying interest 
or to which the other person resident in aise is related, 
where 


(A) the taxpayer is a corporation, 


(B) the taxpayer did not exist at the beginning of the tax- 
ation year, 


(C) the particular affiliate became a foreign affiliate of 
the taxpayer in the taxation year because of a disposition, 
in the taxation year, of shares of the.capital stock of the 
particular affiliate to the taxpayer by the other person res- 
ident in Canada, and 


(D) the other person resident in Canada was, immediately 
before that disposition, related to the taxpayer; or 


(b) before the earlier of 


(i) the time at which a non-resident corporation (other than 
the particular ‘affiliate), or a foreign affiliate of the taxpayer 
(other than the particular affiliate), referred to in paragraph 
(2.2)(a) became, as determined without reference to subsec- 
tion (2.2), 


(A) a foreign affiliate of the taxpayer in respect of which 
the taxpayer had a qualifying interest, or 


(B) related to the taxpayer and to the particular affiliate, 
and 


(ii) the time at which a non-resident corporation (other than 
the particular affiliate), or a foreign affiliate of the taxpayer 
(other than the particular affiliate), referred to in paragraph 
(2.2)(a) became, as determined without reference to subsec- 
tion (2.2), a foreign affiliate, of another person resident in 
Canada, in respect of which the other person resident in Can- 
ada had a qualifying interest (or became, as determined with- 
out reference to subsection (2.2), related to the other person 
resident in Canada and to the particular affiliate), where 


(A) the taxpayer is a corporation, 
(B) the taxpayer did not exist at the beginning of the tax- 
ation year, 


(C) the particular affiliate became a foreign affiliate of 
the taxpayer in the taxation year because of a disposition, 
in the taxation year, of shares of the capital stock of the 
particular affiliate to the taxpayer by the other person res- 
ident in Canada, and 


(D) the other person resident in Canada was, immediately 
before that disposition, related to the taxpayer. 


(b) if a taxpayer makes a valid election under paragraph (42)(b) in respect of 


all its foreign affiliates, subsection 95(2.21) of the Act, as enacted by subsec- ° 


tion (19), being read in the manner described in paragraph (a), also applies to 
taxation years, of all its foreign affiliates, that begin after 1994 and end 
before 2000. 


(44) Subject to subsection (46), subsection (24) applies to the 2001 and subse- 
quent taxation years of a foreign affiliate of a taxpayer. However, if a taxpayer 
elects in writing and files the election with the Minister of National Revenue on 

_or before the taxpayer’s filing-due date for the taxpayer’s taxation year that in- 
cludes the day on which this Act is assented to, that subsection applies to taxa- 
tion years, of all its foreign affiliates, that begin after 1994. 


(45) Subsection (25) applies to taxation years, of a fasten affiliate of a taxpayer, 
that begin after December 20, 2002. However, if a taxpayer elects in writing and 
files the election with the Minister of National Revenue on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes the day on 
which this Act is assented to; subsections (11) and (25) apply to taxation years, 
ol e. its foreign affiliates, that begin after’ 1994. 


roposed Amendment — 18-month extension to election deadline 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 39(7), will amend subsec. 26(45) of the Budget and Economic Statement Im- 
plementation Act, 2007 (Bill C-28, S.C. 2007, c. 35) to change the above election 
deadli e to “the day that is 18. months after the taxpayer's filing-due date for the 
that includes Yecember 14, 2007”. 


otes ( ept. 10, 2010 


ee vebue pers ty Amendment to subsec. 


Dept. of Finance news fereuke “2008-048, June 27, 2008: See Petoposed 
Amendment —— Extended deadline for elections” at subsec. 26(46) below. 


(46) If.a taxpayer so elects in. writing and. files the election with the Minister of 
_ National Revenue on or before the taxpayer’s filing-due,date for the taxpayer’s 
taxation year that includes the day on which this, Act is. assented to, 


Proposed’ Amendment — Extended deadline for elections 


Ab gust 27, 20 raft legislation | (Part 2 — foreign affiliates), 
subsec. 39(8), will amend the opening words of subsec. 26(46) of the Budget and 
Economic Statement Impleme ntation Act, 2007 (Bill C-28, S C. 2007, ¢. 35) to read: 


_ If a taxpayer so elects in writing and files the election with the Minister of Na- 
ot nal Revenue on or before the day that is 18 months after the taxpayer’s filing- 
: payer’ s taxation year that includes December 14, 2007, 


Technical Notes Crees te Le See under Proposed Amendment to subsec. 
26(40) above. _ 


Dept. of Faanes news ave 2008-048, a 97, 2008: Capen of 
Canada Eases, Tax. is epee Burden le foe eae gin Canadian 
Businesses . - 6 


The Honourable Jim Flaherty: Minister of Pnanke, today chia changes to the 
Income Tax Act for Canadian ‘businesses with foreign atti iliates and those: ‘that report 
earnings in a foreign currency. 


“Our government is committed to creating a bene tax system that is both fair and 
internationally competitive, ” said Minister Flaherty. “The proposals I am announcing 
today will io ve tax’ Guster and will assist Des Eee: in oe 
with the tax law.” 


Foreign Affi liates eo. 
Bill C-28, the second pudiet 2007 mca bi, brenided: een tax xe- 
lief for Canadian businesses, including the historic corporate income tax rate reduc- 
ons announced in the 2007 Economic Statement. In addition, the bill, which re- 
one implemented a number of amendments 


Inclu the bill oe provisions which He taxpayers. to bee retroactive appli- 
cation of some of these foreign affiliate. amendments. However, in response to con- 


a December | 31, 2007 ed must file these cece by sue 30, 


by 18 onths.. These roposals are set out in more ¢ detail in the attached annex. 


{The functionz currency ‘oposals. were enacted i ins. 261 ed.] 


For further information, media may contact: Chisholm Pome. bres, Secretary, Of- 
fice of inister of Finance, ote 996-7861; J ck maha h Media a Relavans, ace 


ment a us RLS HOED 


Annex — 
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7 Proposed. Amendment — 18-month extension to ee deadline 
pei Be August 27, 2010 draft leon (Part 2 foreiga — : 


deadline for filing these elections is too tight — for example, a tax-- 
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S. 95 


Foreign Agiliates cc | . 
Bill C-28, which received Royal Assent on December 14, 
of amendments to the Income Tax Act that implement various - 


posals announced in Budget 2007 as well as related 
nounced on February 27; 20042) / 
In this context, Bill C-28 contains a one-time election (commonly refer to 
“Global Election”) which allows taxpayers to elect retroactive pplication of a bloc 


of foreign affiliate amendments. In addition to the Global Election, there are various _ 


other foreign affiliate amendments in Bill C-28 that allow for separate one-time elec- 


tions. In the case of both of the Global Election and the separate elections, the elec- 


tions apply to all foreign affiliates of the particular taxpayer. . 


As enacted, Bill C-28 requires that a taxpayer wishing to make the Global Election or. 
a separate election must do so by filing the election with the Minister of National — 
Revenue on or before the taxpayer’s filing-due date for the taxpayer's taxation year — 


that includes the day on which the bill received Royal Assent. Since corporate filing- 
due dates are generally six months after year-end, this means that a taxpayer with a 


December 31, 2007 year-end must file these elections by June 30, 2008. 


Global Election and the separate elections, expressing concern with the current elec- 
tion deadline. To address these concerns, it is proposed that the filing deadline for 
both the Global Election and the separate elections be extended by 18 months. 


[The functional currency proposals were enacted in s. 261 — ed.] 


(a) paragraphs (a), (c) and (c.1) of the definition “excluded property” in sub- 
section 95(1) of the Act, as enacted by subsection (2), subsection (8), 
paragraphs 95(2)(g.01) and (g.02) of the Act, as enacted by subsection (13), 
paragraph 95(2)(i) of the Act, as enacted by subsection (14), paragraphs 
95(2)(0) to (t) and (z) of the Act, as enacted by subsection (16), subsections 
(18) and (22) and paragraph 95(3)(d) of the Act, as enacted by subsection 
(24), apply to taxation years, of all foreign affiliates of the taxpayer, that 
begin after 1994; 


(b) subparagraph 95(2)(a)(i) of the Act, as enacted by subsection (10), read 
in the manner described in paragraph (35)(a) but read without reference to 
sub-subclause 95(2)(a)(i)(A)(1)2 of the Act, subclause 95(2)(a)(i)(B)(1) of 
the Act and the word “or” at the end of subclause 95(2)(a)(i)(B)(1) of the 
Act, also applies to taxation years, of all foreign affiliates of the taxpayer, 
that begin after 1994 and end before 2000; 


(c) clauses 95(2)(a)(ii)(A) to (C) and (E) of the Act and subparagraphs 
95(2)(a)(v) and (vi) of the Act, all as enacted by subsection (10), read in the 
manner described in paragraph (35)(a), also apply to taxation years, of all 
foreign affiliates of the taxpayer, that begin after 1994 and end before 2000, 
except that the references to “income or loss” in that subparagraph 
95(2)(a)(v) and that portion of subparagraph 95(2)(a)(vi) before clause (A) 
of that subparagraph 95(2)(a)(vi), as those subparagraphs apply to those tax- 
ation years of a foreign affiliate of the taxpayer, shall be replaced by a refer- 
ence to “income”; 


(d) paragraph 95(2)(g) of the Act, as enacted by subsection (13), being read 
in the manner described in subsection (37), also applies to taxation years, of 
all foreign affiliates of the taxpayer, that begin after 1994 and before Decem- 
ber 21, 2002; and 


(€) paragraph 95(2)(i) of the Act, as enacted by subsection (14), as required 
by subsection (28) to be read, in respect of settlements and extinguishments 
of debt held by a foreign affiliate of the taxpayer that occur before October 
2, 2007 in taxation years, of the foreign affiliate of the taxpayer, that begin 
after December 20, 2002, also applies in respect of settlements and extin- 
guishments of debt held by a foreign affiliate of the taxpayer that occur in 
taxation years, of the foreign affiliate of the taxpayer, that begin after 1994 
and before December 21, 2002. 


(47) If a taxpayer has made what would, but for this subsection, be a valid elec- 
tion under subsection (46) and the taxpayer has, on or before the taxpayer’s fil- 
ing-due date for the taxpayer’s taxation year that includes the day that is the third 
anniversary of the day on which this Act is assented to, filed with the Minister of 
National Revenue a notice in writing to revoke the election, the election is 
deemed, otherwise than for the purpose of this subsection, never to have been 
made. 


_ Proposed Amendment — Revocation of election permitted 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 39(9), will amend subsec. 26(47) of the Budget and Economic Statement Im- 
plementation Act, 2007 (Bill C-28, S.C. 2007, c. 35) to read: : Ce 


(47) If a taxpayer has made what would, but for this subsection, be a valid elec- 
tion under any of paragraph (35)(b), subsections (38) and (40), paragraph (42)(b) 
and subsections (44) to (46) and the taxpayer has, on or before the taxpayer’s 
filing-due date for the taxpayer’s taxation year that includes December 14, 2010, 
filed with the Minister of National Revenue a notice in writing to revoke the 


election, the election is deemed, otherwise than for the purpose of this subsec- 


tion, never to have been made. ‘ y 
Technical Notes (Sept. 10, 2010): Third, the scope of the revocation option is 
being broadened. Currently the so-called “global election” can be revoked by the — 
filing-due date for the taxpayer’s taxation year that includes December 14, 2010. Al- 


The Government has received comments from stakeholders, in tespect of both the ; 


Income Tax Act, Part I, Division B 


(48) Notwithstanding subsections 152(4) to (5) of the Act, any assessment of a 
taxpayer’s tax, interest and penalties payable under the Act for any taxation year 
shall be made that is necessary to take an election referred to in any of subsec- 
tions (35), (38), (40), (42) and (44) to (46), or a revocation referred to in subsec- 
tion (47), into account. 


Proposed Amendment — Late rea : 2ss 
on: The August 27, 2010 draft legislation ( 
subsec. 26(48) of the suds 1 


a ’ i), 1), 95(2.2) 
[with 95(2.21)], 95(3), 95(3.1) [with 95(2)(a.1)] and the Global Section 95 
Election — ed.] or a revocation referred to in subsection (47) [see Proposed 

Amendment above —ed.] or any provision of this section in respect of 
which an election is made under any of those subsections by the taxpay 

__ (b) subsection 10(3) [amending 17(15)“controlled foreign affiliate” —ed.]_ 

or any provision of this section [all other amendments to s. 95 —ed.] (ot 

than any provision referred to in paragraph (a) in respect of which the tax 

payer has made an election referred to in paragraph (a)), if the taxpayer 
(i) elects in writing in respect of all of its foreign affiliates that this sub- 
section apply in respect of that provision, and oe 

(ii) files that election with the Minister of National Revenue on or 

before June 30, 2011. _ Se : LZ 


Technical Notes (Sept. 10, 201 0): Fourth, subsection 26(48) of Bill C-28 [S-c. 
2007, c. 35 —ed.] is being amended. Subsection 26(48) currently provides for 
override of the normal statute-barring provisions of subsections 152(4) io (5) of the _ 
Income Tax Act in order to take into account the 7 elections referred to above. How- . 
ever, some foreign affiliate provisions of Bill C-28 have automatic, i.e, non-elective, 
application to periods that may be statute-barred. Thus, subsection 26(48) is being _ 
amended to also provide for the override of the normal statute-barring provisions of _ 
the Income Tax Act for any non-elective provision of section 26 of Bill C-28, as well 
as its subsection 10(3), at the option of the taxpayer. To avail itself of this option, the 
taxpayer must file an election on or before June 30, 2011. ee 


Definitions [s. 95]: “active business” — 95(1): “adjusted allocable tax” — Reg. 
5912(2), 5913(2); “adjusted allocable tax refund” — Reg. 5914(2); “adjusted cost 
base” — 54, 248(1); “adjusted suspended gain” — Reg. 5912(1); “adjusted suspended 
income” — Reg. 5913(1); “adjusted suspended loss” — Reg. 5914(1); “allowable capi- 
tal loss” — 38(b), 248(1); “amount” — 95(7), 248(1); “annuity” — 248(1); “antece- 
dent corporation” — 95(1); “‘arm’s length” — 95(2.6), 251(1); “bank” — 248(1); “ben- 
eficially interested” — 248(25); “borrowed money”, “business” — 248(1); “business 
carried on in Canada” — 253; “calculating currency” — 95(1); “Canada” — 255, In- 
terpretation Act 35(1); “Canadian currency” — 261(5)(h)(i)(A); “Canadian resource 
property” — 66(15), 248(1); “capital gain” — 39(1)(a), 248(1): “capital interest” — 
108(1), 248(1); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“carrying on a business in Canada” — 253; “class” — of shares 248(6); “contributed 
property” — 95(3.3); “controlled” — 256(6), (6.1); “controlled directly or indi- 
rectly” — 256(5.1), (6.2); “controlled foreign affiliate” — 94.2(1), 95(1), 248(1); “cor- 
poration” —94(1)(d) [to be repealed], 248(1), Interpretation Act 35(1); “cost 
amount” — 248(1); “credit union” — 137(6), 248(1); “cumulative eligible capital” — 
14(5), 248(1); “currency of a country other than Canada” — 261(5)(h)(i)(B); “current 
vendor” — 95(2)(h.2)(i); “depreciable property” — 13(21), 248(1); “designated ac- 
quired corporation” — 95(1); “designated corporation” — 95(2)(s); “designated insur- 
ance property” — 138(12), 248(1); “designated liquidation and dissolution” — 95(1); 
“designated partnership” — 95(2)(t); “designated property” — 95(3.1); “direct equity 
percentage” — 95(4); “disposed foreign affiliate” — 95(2)(c.1)(i); “disposition”, “divi- 
dend” — 248(1); “dividend-like redemption” — 95(3.2); “eligible capital expendi- 
ture” — 14(5), 248(1); “eligible capital property” — 54, 248(1); “eligible controlled 
foreign affiliate” — 95(4); “eligible property” —95(2)(f.91)(iii); “eligible trust” — 
95(1); “employee” — 248(1); “employee benefit plan” — 248(1); “entity” — 95(1); 
“equity percentage” — 95(4); “excluded income” — 95(2.5); “excluded property” — 
95(1);, “excluded revenue” — 95(2.5); “exempt surplus” — 113(1)(a); “exempt 
trust” — 95(1); “filing-due date” — 248(1); “first amalco” — 95(1)“antecedent corpo- 
ration’’(b); “fiscal period” — 249(2)(b), 249.1; “foreign accrual property income” — 
95(1), 95(2), 248(1); “foreign affiliate” — 93.1(1), 94(1)(d) [to be repealed], 95(1), 
248(1); “foreign bank” — 95(1); “foreign business” — 95(2)(j.1)(v), 95(2)(k); “foreign 
merger”, “foreign parent corporation” — 87(8.1), 95(4.1); “foreign resource pro- 
perty” — 66(15), 248(1); “general rate reduction percentage” — 123.4(1); ‘“‘govern- 
ment of a country” — 95(2)(y); “holding corporation” — 95(2)(m)(iii); “hybrid sur- 
plus” — 113(1)(a.1)(i), Reg. 5900(1)(a.1), 5907(1),: (1.01); “immovable” — Quebec 
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Subdivision j— Partnerships and Their Members 


Civil Code art. 900-907; “income bond”, “income debenture” — 248(1); “income from 
a non-qualifying business”, “income from an active business” — 95(1); “income from 
property” —9(1), 95(1); “indebtedness” — 95(2.5); “insurance corporation”, “‘in- 
surer’” — 248(1); “investment business”, “investment property”, “lease obligation” — 
95(1); “lending asset” — 95(1)“lending of money”, 248(1); “lending of money”, “li- 
censing of property” —95(1); “life insurance business”, “life insurance corpora- 
tion” — 248(1); “life insurance policy” — 138(12), 248(1); “life insurer”, “Min- 
ister? — 248(1); “month” — Interpretation Act 35(1); “new foreign corporation” — 
87(8.1), 95(4.1); “non-discretionary trust” — 17(15); “non-qualifying business”, “non- 
qualifying country” — 95(1); “non-resident” — 248(1); “non-resident-owned. invest- 
ment corporation” — 133(8), 248(1); “operating partnership” — 95(1)“investment bus- 
iness”(b); “operator” —95(1)“taxable Canadian business”, 95(2)@-1), (k); “original 
disposition time” — 95(2)(c.1)(i), 95(2)(F.3)G), 95(2)(h)G); “permanent  establish- 
ment” — 95(1), Reg. 5906(2)(b) [draft], 8201 [to be deleted]; “person”, “personal 
trust” — 248(1); “predecessor corporation” — 87(1); “predecessor foreign corpora- 
tion” — 87(8.1), 95(4.1); “prescribed” — 248(1); “prescribed financial institution” — 
Reg. 7900(1), (2); “property” — 248(1); “province” — Interpretation Act 35(1); “qual- 
ifying interest” — 95(2)(m), (n), 95(2.2); “qualifying member” — 95(2)(0)-(r), 248(1); 
“qualifying shareholder” — 95(2)(p), (q); “rate of exchange quoted’? — 261(5)(h)(ii); 
“teal right” — 248(4.1); “regulation” — 248(1); “related” — 95(2.2)(b), 95(6)(a)(), 
251(2); “related group” — 251(4); “relevant cost base” — 95(4); “relevant foreign af- 
filiate” — 95(2)(c.2)(v), 95(2)(£.4)(iv); “relevant non-arm’s length entity” — 95(1); 
“resident”, “resident in Canada” — 94(3)(a)(viii), 250; “salary deferral arrange- 
ment” — 248(1); “series of transactions”, “series of transactions or events” — 248(10); 
“services” — 95(3); “share”, “shareholder” — 248(1);. “specified deposit” — 95(2.5); 
“specified depreciable property” — 95(2)(£.91)(v); “specified discontinuance” — 
95(3.3), (3.4), (3.5); “specified fixed interest” — 95(1); “specified member’ — 248(1); 
“specified person or partnership”, “specified predecessor corporation” — 95(1); “speci- 
fied property” — 95(2)(f.3)G), 95(2)(h)@); “specified purchaser” — 95(1); “specified 
share” — 95(2)(c.1)(i); “specified taxation year” — 95(2)(j), (k); “specified vendor” — 
95(3.2), (3.5); “status change time” — 95(2)(f.91); “subsidiary controlled corporation”, 
“subsidiary wholly-owned corporation” — 248(1); “substituted” — 248(5), “successor 
corporation” — 95(1)“designated acquired corporation”(a)(ii); “surplus entitlement 
percentage” —95(1); “tax treaty” — 248(1); “taxable Canadian business” — 95(1); 
“taxable Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxa- 
ble dividend” — 89(1), 248(1); “taxable income earned in Canada” — 248(1); “taxa- 
tion year” —95(1), 249; “taxpayer” — 248(1); “triggering disposition” — 95(3.3), 
(3.4), (3.5); “trust” — 104(1), 248(1), (3); “trust company” — 95(1); “undepreciated 
capital cost” — 13(21), 248(1); “upper-tier affiliate” — 95(1)‘‘participating percent- 
age”(b)(i)(B); “writing”, “written” — Interpretation Act 35(1)“writing”. 


Subdivision j — Partnerships and Their 
Members 


96. (1) General rules — Where a taxpayer is a member of a part- 
nership, the taxpayer’s income, non-capital loss, net capital loss, re- 
stricted farm loss and farm loss, if any, for a taxation year, or the 
taxpayer’s taxable income earned in Canada for a taxation year, as 
the case may be, shall be computed as if 


(a) the partnership were a separate person resident in Canada; 
(b) the taxation year of the partnership were its fiscal period; 


(c) each partnership activity (including the ownership of pro- 
perty) were carried on by the partnership as a separate person, 
and a computation were made of the amount of 


(i) each taxable capital gain and allowable capital loss of the 
partnership from the disposition of property, and 


(ii) each income and loss of the partnership from each other 
source or from sources in a particular place, 


for each taxation year of the partnership; 


(d) each income or loss of the partnership for a taxation year 
were computed as if 


(i) this Act were read without reference to sections 34.1 and 
34.2, subsection 59(1), paragraph 59(3.2)(c.1) and subsec- 
tions 66.1(1), 66.2(1) and 66.4(1), and 


(ii) no deduction were permitted under any of section 29 of 
the Income Tax Application Rules, subsection 65(1) and sec- 
tions 66, 66.1, 66.2, 66.21 and 66.4; 


(e) each gain of the partnership from the disposition of land used 
in a farming business of the partnership were computed as if this 
Act were read without reference to paragraph 53(1)(); 
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(e.1) the amount, if any, by which 


(i) the total of all amounts determined under paragraphs 
37(1)(a) to (c.1) in respect of the partnership at the end of the 
taxation year 


exceeds 


(ii), the total of all amounts determined under paragraphs 
37(1)(d) to (g) in respect of the partnership at the end of the 
year 


were deducted under subsection 37(1) by the partnership in 
computing its income for the year; 


(f) the amount of the income of the partnership for a taxation 
year from any source or from sources in a particular place were 
the income of the taxpayer from that source or from. sources in 
that particular place, as the case may be, for the taxation year of 
the taxpayer in which the partnership’s taxation year ends, to the 
extent of the taxpayer’s share thereof; and 


(g) the amount, if any, by which 


(i) the loss of the partnership for a taxation year from any 
source or sources in a particular place, 


exceeds 


(ii) in the case of a specified member (within the meaning of 
the definition “specified member” in subsection 248(1) if that 
definition were read without reference to paragraph (b) 
thereof) of the partnership in the year, the amount, if any, 
deducted by the partnership by virtue of section 37 in calcu- 
lating its income for the taxation year from that source or 
sources in the particular place, as the case may be, and 


(iii) in any other case, nil 


were the loss of the taxpayer from that source or from sources in 
that particular place, as the case may be, for the taxation year of 
the taxpayer in which the partnership’s taxation year ends, to the 
extent of the taxpayer’s share thereof. 


Related Provisions 


“Person” (P) or “taxpayer” (TP) includes a partnership for certain pur- 
poses: 18.1(1) — matchable-expenditure rules (TP); 33.1(2)(a) — international bank- 
ing centre rules (P); 56.4(1) —restrictive-covenant rules (TP); 66(16) — flow-through 
share rules (P); 79(1), 79.1(1) — seizure of property by creditor (P); 80(1), 80:0101) — 
debt forgiveness rules (P); 139.1(1) — insurance demutualization \(P); 143.2(1), 
143.3(1), 143.4(1) — expenditure-limitation rules (TP); 187.4(c) — Part IV.1 tax (P); 
209(6) — tax on carved-out income (P); 237.1(1) — tax shelter identification rules (P); 
251.1(4)(b) — definition of affiliated persons (P). 


Other Related Provisions: 12(1)(1) — Inclusion of partnership income; 12(1)(y) — 
Auto provided to partner; 34.2, 34.3 — Corporate partner — inclusion of stub-period 
income in corporation’s income; 39.1(2)B(b), 39.1(4), (5) — Election to trigger capital 
gains exemption; 53(1)(e), 53(2)(c) —ACB of partnership interest; 66(18) — Re- 
source expenditures claimed by members of partnerships; 66.1(7), 66:2(6), (7), 66.4(6), 
(7); 66.7(11) — Resource expenses; 80(1)“forgiven amount”B(k) — Debt forgiveness 
rules do not apply to debt forgiven by partnership to active partner, 80(15) — Applica- 
tion of debt forgiveness rules to partners; 87(2)(e.1) — Amalgamation — partnership 
interest; 93(1.2) — Disposition of share of foreign affiliate; 93.1 — Shares of foreign 
affiliate held by partnership; 96(1.01)(a) — Income allocation. to. former partner; 
96(1.1) — Allocation of income share to retiring partner; 96(1.11) — Allocation of 
non-portfolio earnings of SIFT partnership; 96(1.7) — Gains and losses, 96(2.1) — 
Limited partnership losses; 100(2.1) — Disposition of interest in partnership; 
107(1)(d) — Stop-loss rule on disposition by partnership of interest in trust that flowed 
out dividends: 112(3.1) — Stop-loss rule for partner on disposition by partnership of 
share on which dividends paid; 118.1(8)—Donation made by partnership; 
120.4(1)“split income”(b) — Kiddie tax on partnership income of children; 127(8), 
(8.1) — Investment tax credit of partnership or limited partner; 127.52(1)(c-1).— Mini- 
mum tax —no deduction for losses of limited partner; 127.52(2) — Application of 
partnership income and loss for minimum tax purposes, 152(1.4)-(1.8) — Determina- 
tion by CRA of partnership income or loss; 162(8.1) — Rules where partnership liable 
to penalty; 210 — Partnership as designated beneficiary; 212(13.1) — Non-resident 
withholding tax where payer or payee is a partnership; 227(5.2) — Partnership liable 
for obligations re withholding tax; 227(15) — Assessment of partnership for Part XU 
tax; 244(20) — Notice to members of partnerships; 249.1(1)(b)(i), (1)(e), (8)-G1) — 
Fiscal year of partnership; 261(6) — Effect of functional currency election; Income Tax 
Conventions Interpretation Act 6.2 — Partnership with Canadian resident partner can- 
not be resident in another country. 
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History: Subparas. 96(1)(d)(i) and (ii) amended by 2011, c. 24, s. 20, applicable to 
2011 et seg. The subparas. formerly read: 


(i) this Act were read without reference to section 34.1, subsection 59(1), para- 
graph 59(3.2)(c.1) and subsections 66.1(1), 66. 2(1) and 66.4(1), and 


(ii) no deduction were permitted under any of section 29 of the Income Tax Ap- 
plication Rules, subsections 34.2(4) and 65(1) and sections 66, 66.1, 66.2, 66.21 
and 66.4; 


Subpara. 96(1)(d)(i) amended by 2003, c, 28, s. 10, by deleting “paragraphs 12(1)(z.5) 
and 20(1)(v.1)”, applicable to taxation years that begin after 2006. 


Para. 96(1)(d) amended by 2001, c. 17, subsec. 74(1), applicable to fiscal periods that 
begin after 2000. Para. (d) formerly read: 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to paragraphs 12(1)(z.5) and 20(1)(v.1), 
section 34.1 and subsections 66.1(1), 66.2(1) and 66.4(1) and as if no deduction 
were permitted under any of section 29 of the Income Tax Application Rules, 
subsections 34.2(4) and 65(1) and sections 66, 66.1, 66.2 and 66.4; 


Para. 96(1)(d) amended by 1997, c. 25, s. 21, applicable to fiscal periods that begin 
after 1996. Para. (d) formerly read: 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to paragraph 20(1)(v.1), section 34.1 and 
subsections 66.1(1), 66.2(1) and 66.4(1) and as if no deduction were permitted 
under any of section 29 of the Income Tax Application Rules, subsections 34.2(4) 
and 65(1) and sections 66, 66.1, 66.2 and 66.4; 


Para. 96(1)(d) amended by 1996, c. 21, subsec. 17(1), applicable after 1994. The para. 
formerly read: 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to paragraph 20(1)(v.1) and subsections 
66.1(1), 66.2(1) and 66.4(1) and as if no deduction were permitted by section 29 
of the Income Tax Application Rules, subsection 65(1) or section 66, 66.1, 66.2 
or 66.4; 


Para. 96(1)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 40(1), applicable 
to partnership fiscal periods commencing after December 20, 1991. Para.. (d) formerly 
read: 


(d) each income or loss of the partnership for a taxation year were computed as if 
this Act were read without reference to subsections 66.1(1), 66.2(1) and 66.4(1) 
and as if no deduction were permitted by section 29 of the Income Tax Applica- 
tion Rules, subsection 65(1) or section 66, 66.1, 66.2 or 66.4; 


Selected Cases [subsec. 96(1)]: Canadian Solifuels Inc., [2001] 4 C.T.C. 161 
(FCA) (Provisions of subsec. 127(8) sufficient to deal with ITCs for partnerships with- 
out reference to computation rules in subsec. 96(1)); Spire Freezers Ltd. y. R., [1998] 2 
C.T.C. 2764 (TCC); aff'd [1999] 3 C.T.C. 476 (FCA); rev’d [2001] 2 C.T.C. 40 (SCC) 
(Partnership did not exist because it was not created with a view to profit); Goldstein v. 
Canada, [1995] 2 C.T.C. 2036 (TCC) (Income retains its character as it flows through 
partnership); Signum Communications Inc. v. Canada, [1991] 2 C.T.C. 31 (FCA) (Lim- 
ited partner allowed losses greater than amount of capital contribution); Laxton vy. Can- 
ada, [1989] 2 C.T.C. 85 (FCA) (Joint venture not separate person); R. v. CFTO TV 
Ltd., [1982] C.T.C. 147 (FCTD) (Contractual right of partner to buy out taxpayer does 
not preclude deduction of partnership losses). 


Regulations: 229 (partnership information return); 1101(1ab), 1102(1a) (depreciable 
property of partnership). 


I.T. Application Rules: 20(3) (depreciable property of partnership held since before 
1972). 


Interpretation Bulletins: IT-123R6: Transactions involving eligible capital pro- 
perty; IT-259R4: Exchanges of property; IT-278R2: Death of a partner or of a retired 
partner; IT-346R: Commodity futures and certain commodities; IT-353R2: Partnership 
interests — some adjustments to cost base (archived); IT-406R2: Tax payable by an 
inter vivos trust. See also list at end of s. 96. 


Information Circulars: 73-13: Investment clubs; 89-5R: Partnership information 
return. 


I.T. Technical News: 3 (use of a partner’s assets by a partnership); 6 (expenses paid 
personally by partner where fiscal years do not coincide — policy in para. 14 of IT- 
138R reversed); 25 (partnership issues); 30 (computation/allocation of partnership in- 
come and losses). 


Advance Tax Rulings: ATR-S9: Financing ‘exploration and development through 
limited partnerships; ATR-62: Mutual fund distribution limited partnership — amorti- 
zation of selling commissions. 


Application Policies: SR&ED 2004-02R5: Filing requirements for claiming 
SR&ED. 


Forms: RC257: Request for an information return program account (RZ); T1229: 
Statement of resource expenses and depletion allowance; T2032: Statement of profes- 
sional activities; T2121: Statement of fishing activities; T2124: Statement of business 
activities; T4068: Guide for the partnership information return; T5013 Summ: Informa- 
tion return of partnership income; T5013A: Statement of partnership income for tax 
shelters and renounced resource expenses. 


Income Tax Act, Part I, Division B 


nember ofa Crcaen i to he a member at the enc al per 
which the taxpayer ceased to be a member, for the purpose of alloc ee omnes 
fe 


ed to be a member of a | partnership before the end of the partner 
fiscal. period, an amount of the income or Joss of the partnership i is allocable t 
taxpayer under subsection 96(1). The amount so allocated is relevant toc a 
lations relatin; to partnership income or loss, including the. calculation of | 
justed cost base ‘of the former member of ‘the partnership pe befe 
taxpayer ceased to be member. 


New subsection 96(1 .01) applies notwithstanding the rule in onan 98. 
that would otherwise deem a former partnership member with a residual interest 
to be a member of the partnership for the Purposes of certain provisions of the Act 


aS 


New paragraph 96( 1.01)(a) does not require that partnership income or loss. calcu- 
lated immediately after a member leaves the partnership. The income or loss alloca 
tion, including that of the former member, continues to be calculated after the end of 
the partnership’s fiscal period. In some circumstances the fiscal period of a 
ship may end in a taxation year of the former member that is after the taxation year in 
which the partnership interest was disposed of. It is, therefore, possible that a mem- 
ber will not be required to report a partnership i income allocation, until the taxation 
year following that in which a capital gain or loss on the cisposition of ‘th partner- 
ship interest is ‘required to be reported. 


pe Paragraph 96(1 .01)(b) clarifies that an income or Moe liens for th 
” during which a taxpayer was a member is included in the calculation 
adused cost base of the Paine 2 inten at the time the former member di 


cdleantn jee a ae loss under paragraph 98.1(1)(c) or subsection 100(2). Su 
tion 96(1.01) may ameliorate certain situations where, under the ‘existing ‘provisions 
of the Act, a former member may have been required to report a capital Cos t 
year that the person left the Partnership, only to be offset ey, a rami loss in 
quent ea i 


Example — ( 2 ae 

Ms. Brown was a partner in XYZ Partnership until June 30. The fiscal 
the partnership ends December 31, The adjusted cost base of her , 
interest on January. is was Nil. From Ce: to June 30 she withdr 
capital, q . 
Just before the end oft the partnership's fiscal Sae all the parte S agree t 

_ Ms. Brown's share of income for the period was $20, 000. Ma December 30 
was, ‘paid $4,000 in satisfaction of her residual interest. - 


A summary of Ms. Brown’ 's adjusted cost base is as. a follows : 


Mita at wilt oS 
January 31, Drawings 
( Retirement of Ms. Brown, June 30 


— Share of income Vir 6 months ae 
" — Payout of rights to equity i 
by eet Beco: ahs ends. 
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(1.1) Allocation .of share of income to retiring partner — 
For the purposes of subsection (1) and sections 34.1, 34.2, 101, 103 
and 249.1, 


(a) where the principal activity of a partnership is carrying on a 
business in Canada and its members have entered into an agree- 
ment to allocate a share of the income or loss of the partnership 

_ from any source or from sources in a particular place, as the case 
may be, to any taxpayer who at any time ceased to be a member 
of + 13 . 


(i) the partnership, or 


(ii) a partnership that at any time has ceased to exist or 
would, but for subsection 98(1), have ceased to exist, and 
either 


(A) the members of that partnership, or 


(B) the members of another partnership in which, imme- 
diately after that time, any of the members referred to in 
clause (A) became members 


have agreed to make such an allocation 


_or to the taxpayer’s spouse, common-law partner, estate or heirs 
or to any person referred to in subsection (1.3), the taxpayer, 
spouse, common-law partner, estate, heirs or person, as the case 
may be, shall be deemed to be a,member of the partnership; and 


(b) all amounts each of which is an amount equal to the share of 
the income or loss referred to in this subsection allocated to a 
taxpayer from a partnership in respect of a particular fiscal pe- 
riod of the partnership shall, notwithstanding any other provi- 
sion of this Act, be included in computing the taxpayer’s income 
for the taxation year in which that fiscal period of the partner- 
ship ends. 


Related Provisions: 53(2)(c) — ACB of partnership interest; 96(1,2) — Disposal of 
right to share in income; 96(1.3) — Deductions; 96(1.4) — Right deemed not to be 
capital’ property; 96(1.5) — Disposition. by virtue of death of taxpayer; 96(1.6) — 
Deemed members of partnership are deemed to carry on business. 


History: Subsec. 96(1.1) amended by 2000, c. 12, Sch. 2, s..8, to replace 
“spouse,” with “spouse, common-law partner,” applicable to 2001 et seq., in force July 
31; 2000. See also the transitional rules reproduced in the History to 248(1)‘common- 
law. partner”. ; 


The opening words of subsec. 96(1.1) amended by 1996, c. 21, subsec. 17(2), applica- 
ble after 1994. The’ opening words formerly read: - 


(1.1) For the purposes of subsection (1) and sections 101 and 103; 


Selected Cases [subsec. 96(1.1)]: CS Development Corp. v. R., [1999] 3 C.T.C. 
2421 (TCC) (Partnership has no capital dividend account); Sauriol v. Canada, [1994] 2 
C.T.C. 244 (FCA) (“Allocate” used in ordinary sense of assigning or setting aside and 
creating real right, for recipient); Lachance v. Canada, (1994) .2 C.T.C.. 185 (FCA) 
(Provision requires allocation of retired partner’s income among provincial sources); 
Dacen v. MNR, [1989] 2 C.T.C. 44 (FCTD) (Income improperly allocated to former 
partner when agreement unilaterally altered by remaining partners), Delesalle v. R.; R. 
v. Cohos, [1986] 1 C.T.C. 58 (FCTD) (Part of,sum paid to retiring partner. representing 
work in progress was capital repayment); Laferriére v. R., [1985] 2 C.T.C. 190 (FCTD) 
(Sale ‘price for partnership interest including amounts for work in’ progress and ac- 
counts receivable was capital). 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner, IT- 
338R2: Partnership interests — effects on adjusted cost base resulting from the admis- 
sion or retirement of a partner (archived). See also at end of s. 96. 


S. 96(1.6) 


(1.11) Deemed. dividend of SIFT partnership — If a SIFT 
partnership is liable to tax for a taxation year under Part IX.1, 


(a) paragraph (1)(f) is to be read as if the expression “the amount 
of the income of the partnership for a taxation year from any 
source or from sources in-a particular place” were read as “the 
amount, if any, by’ which the income of the partnership for a 
taxation year from any source or from sources in a particular 
place exceeds, in respect of each such source, the portion of the 
partnership’s taxable non-portfolio earnings for the taxation year 
that is applicable to that source”; and - 


(b) the partnership is deemed to have received a dividend in the 

taxation year froma taxable Canadian corporation equal to the 

amount by which the partnership’s taxable non-portfolio earn- 

ings for the taxation year exceeds the tax payable by the partner- 

“ship for the taxation year under Part IX.1. 
Related Provisions: 89(1)“eligible dividend’(b) — Dividend under 96(1.11) eligible 
for 45% gross-up and high dividend tax credit; 126(8) — Foreign tax credit where in- 
come’ arises’ outside’ Canada; 197(2) — Part IX.1 tax on partnership distributions, 
197(3) — Part IX.1 tax calculated without reference to 96(1.11). 


History: Subsec. 96(1.11) added by 2007, c. 29, s. 7, deemed to have come into force 
on October 31, 2006. 


(1.2) Disposal of right to share in income, etc — Where in a 
taxation year a taxpayer who has a right to a share of the income or 
loss of a partnership under an agreement referred to in subsection 
(1.1) disposes of that right, Barkin. 


(a) there shall be, included in computing the taxpayer’s income 
for the year the proceeds of the disposition; and 


(b) for greater certainty, the cost.to the taxpayer,of each property 
received by, the taxpayer as consideration for the disposition is 
the fair market value of the property at the time of the 
disposition. 

Related Provisions: 96(1.3) — Deductions. 

Interpretation Bulletins: See list at end of s. 96. 


(1.3) Deductions’ — Where; by’ virtue of subsection (1.1) or (1.2), 
an amount has been included in computing a taxpayer’s income for 
a taxation year, there may be deducted in computing the taxpayer's 
income for the year the lesser of 


(a) the amount so included. in computing ‘the taxpayer’s income 
for the year, and 


_ (b) the amount, if any, by which the cost to the taxpayer of the 
right to a share of the income or loss of a partnership under an 
agreement referred to in subsection (1.1) exceeds the total of all 
amounts in respect of that right that were deductible by virtue, of 
this subsection in computing the taxpayer’s income for previous 
taxation years. 

Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner; IT- 


338R2: Partnership interests — effects on adjusted cost base resulting from the admis- 
sion or retirement of a partner (archived). See also at end of s. 96. 


(1.4) Right deemed not to be capital property — For the pur- 
poses of this Act, aright to.a share of the income or loss of a part- 
nership under an agreement referred to in subsection (1.1) shall be 
deemed not to be capital property. 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on adjusted cost 
base resulting from the admission. or retirement of a partner (archived). a 


(1.5) Disposition by virtue of death of taxpayer — Where, at 
the time of a taxpayer’s death, the taxpayer has a right to a share of 
the income or loss of a partnership under an agreement referred to 
in subsection (1.1), subsections 70(2) to (4) apply. 
Related Provisions: 53(1)(e)(v) — Adjustments to cost base. 


interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-278R2: Death of a partner or of a retired partner. See also list at end of s. 96. 


(1.6) Members of partnership deemed to be carrying on 
business in Canada — Where a partnership carries on a busi- 
ness in Canada at any time, each taxpayer who is deemed by para- 
graph (1.1)(a) to be a member of the partnership at that time is 
deemed to carry on the business in Canada at that time for the pur- 
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poses of subsection 2(3), sections 34.1 and 150 and (subject to sub- 
section 34.2(7)) section 34.2. 


History: Subsec. 96(1.6) amended by 1996, c. 21, subsec. 17(3), applicable after 1993. 
The subsec. formerly read: 
(1.6) Where a partnership carries on a business in Canada in.a taxation year, each 
taxpayer who is deemed by paragraph (1.1)(a) to be a member of the partnership 
shall, for the purposes of subsection 2(3), be deemed to carry on that business in 
Canada in that year. 


Interpretation Bulletins: See list at end of s. 96. 


(1.7) Gains and losses — Notwithstanding subsection (1) or sec- 
tion 38, where in a particular taxation year of a taxpayer, the tax- 
payer is a member of a partnership with a fiscal period that ends in 
the particular year, the amount of a taxable capital gain (other than 
that part of the amount that can reasonably be attributed to an 
amount deemed under subsection 14(1.1) to be a taxable capital 
gain of the partnership), allowable capital loss or allowable business 
investment loss of the taxpayer for the particular year determined in 
respect of the partnership is the amount determined by the formula 
B 


Ax= 
C 


where 


A is the amount of the taxpayer’s taxable capital gain (other than 
that part of the amount that can be attributed to an amount 
deemed under subsection 14(1.1) to be a taxable capital gain of 
the partnership), allowable capital loss or allowable business in- 
vestment loss, as the case may be, for the particular year other- 
wise determined under this section in respect of the partnership; 


B is the relevant fraction that applies under paragraph 38(a), (a.1), 
(a.2), (b) or (c) for the particular year in respect of the taxpayer; 
and 


C is the fraction that was used under section 38 for the fiscal pe- 
riod of the partnership. 


Related Provisions: 96(1.71) — Transitional rule for 2000. 


History: The opening words of subsec. 96(1.7) amended by 2001, c. 17, subsec. 74(2), 
applicable to taxation years that end after February 27, 2000. The opening words for- 
merly read: 


(1.7) Notwithstanding subsection (1) or section 38, where in a particular taxation 
year of a taxpayer (other than an individual who is not a testamentary trust) com- 
mencing before 1990, the taxpayer is a member of a partnership with a fiscal 
period ending in the particular year, the amount of its taxable capital gain (other 
than that part of the amount that can be attributed to an amount deemed under 
subsection 14(1) to be a taxable capital gain of the partnership), allowable capital 
loss or allowable business investment loss for the particular year determined in 
respect of the partnership shall be the amount determined by the formula 


The descriptions of A and B in subsec. 96(1.7) amended by the said c. 17, subsec. 
74(3), applicable to fiscal periods that begin after 2000. The descriptions formerly read: 


A is the amount of the taxpayer’s taxable capital gain (other than that part of 
the amount that can be attributed to an amount deemed under subsection 
14(1) to be a taxable capital gain of the partnership) allowable capital loss or 
allowable business investment loss, as the case may be, for the particular 
year otherwise determined under this section in respect of the partnership; 


B is the fraction that would be used under section 38 for the particular year in 
respect of the taxpayer if the taxpayer had a capital gain for the particular 
year; and 


Proposed Amendment — Election that 96(1 .7) not apply for 2000 
Application: The July 16, 2010 draft legislation (Part | — technical), subsec. 49(7), 


will enact the transitional rule below for subsec. 96(1.7): 


49. (7) If a taxpayer, who is a member of a partnership at the end of a particular 
fiscal period, of the partnership, that ends in the taxpayer’s 2000 taxation year, 
so elects’ in writing and files the election with the Minister of National Revenue 
on or before the taxpayer’s filing-due date for the taxpayer’s taxation year in 
which this Act is assented to, i es : 
(a) subsection 96(1.7) of the Act does not apply to the taxpayer’s 2000 taxa-_ 
tion year; — ally | a 
(b) the taxpayer is deemed to have a capital gain, a capital loss or a business 
_ Investment loss in respect of the partnership for the’ particular fiscal period 
equal to the amount of the taxable capital gain, the allowable capital loss or 
the allowable business investment loss in respect of the partnership for the — 
___ Particular fiscal period, as the case may be, multiplied by the reciprocal of — 
the fraction in paragraph 38(a) of the Act that applies to the partnership for 
the particular fiscal period; a st Q COs 


Income Tax Act, Part I, Division B 


rule under 
cated 


ends. 


Y 


Ifa ta 


allowable capital loss or the allowable business investment loss, as the case 

the partnership allocated to the taxpayer, multiplied by the reciprocal o: fraction 

paragraph 38(a) that applied to the partnership for the particular fiscal peric 

the inclusion rate for the partnership cannot be determined, the rules in subse 

96(1.7) apply to determine the inclusion rate of the partnership. This capital gain, ca 

tal loss or business investment loss is deemed to be a capital gain, capital loss or bt 
position of a capital 


ness investment loss, as the case may be, of the taxpayer from a disp 
property on the day that the particular fiscal period ends. 


Interpretation Bulletins: See list at end of s. 96. 


(1.71) Application — Where the fraction referred to in the 
description of C in subsection (1.7) cannot be determined by a tax- 
payer in respect of a fiscal period of a partnership that ended before 
February 28, 2000, or includes February 28, 2000 or October 17, 
2000, for the purposes of subsection (1.7), the fraction is deemed to 
be 


(a) where the fiscal period ended before or began before Febru- 
ary 28, 2000, */s; 


(b) where the fiscal period began after February 27, 2000 and 
before October 18, 2000, 7/3; and 


(c) in any other case, '/2. 


History: Subsec. 96(1.71) added by 2001, c. 17, subsec. 74(4), applicable to fiscal 
periods that begin after 2000. 


(1.8) Loan of property — For the purposes of subsection 56(4.1) 
and sections 74.1 and 74.3, where an individual has transferred or 
lent property, either directly or indirectly, by means of a trust or by 
any other means whatever, to a person and the property or property 
substituted therefor is an interest in a partnership, the person’s share 
of the amount of any income or loss of the partnership for a fiscal 
period in which the person was a specified member of the partner- 
ship shall be deemed to be income or loss, as the case may be, from 
the property or substituted property. 

Related Provisions: 248(5) — Substituted property. 


Interpretation Bulletins: IT-511R: Interspousal and certain other transfers and loans 
of property. See also at end of s. 96. 


(2) Construction — The provisions of this subdivision shall be 
read and construed as if each of the assumptions in paragraphs 
(1)(a) to (g) were made. 


(2.1) Limited partnership losses [at-risk rule] — Notwith- 
standing subsection (1), where a taxpayer is, at any time in a taxa- 
tion year, a limited partner of a partnership, the amount, if any, by 
which 


(a) the total of all amounts each of which is the taxpayer’s share 
of the amount of any loss of the partnership, determined in ac- 
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cordance with subsection (1), for a fiscal period of the partner- 
ship ending in the taxation year from.a business (other than a 
farming business) or from property 


exceeds 
(b) the amount, if any, by which 


(i) the taxpayer’s at-risk amount in respect of the partnership 
at the end of the fiscal period 


exceeds. the total of 


(ii) the amount required by subsection 127(8) in respect of 
the partnership to be added in computing the investment tax 
credit of the taxpayer for the taxation year, 


(iii) the taxpayer’s share of any losses of the partnership for 
the fiscal period from a farming business, and 


(iv) the taxpayer’s share of 


(A) the foreign resource pool expenses, if any, incurred 
by the partnership in the fiscal period, 


_ (B) the Canadian exploration expense, if any, incurred by 
the partnership in the fiscal period, 


(C) the Canadian development expense, if any, incurred 
by the partnership. in the. fiscal period, and 


(D) the Canadian oil and gas property expense, if any, in- 
curred by the: partnership in the fiscal period, 


shall . 


(c) not be deducted in computing the taxpayer’s income for the 
year, . 


(d) not be included in computing the taxpayer’s non-capital loss 
for the year, and 


(e) be deemed to be the taxpayer’s limited partnership loss in 

respect of the partnership for the year. 
Related Provisions: 66.8(1) — Resource expenses of limited partner, 87(2.1)(a) — 
Amalgamation — limited partnership loss carried forward; 96(1.01)(b) — Deemed end 
of fiscal period when taxpayer ceases to be partner; 96(2.2) — At-risk amount, 
111(1)(e) — Carryforward of non-deductible limited partnership losses; 111(9) — 
Limited partnership loss where taxpayer not resident in Canada; 127.52(1)(i)Gi)(B) — 
Calculation of previous year’s limited partnership loss for minimum tax purposes, 
128.1(4)(f) — Limited partnership loss limitation on becoming non-resident, 
152(1.1)-(1.3) — Determination of losses; 248(1)*‘limited partnership loss” — Defini- 
tion applies to entire Act. 
History: Cl. 96(2.1)(b)(iv)(A) amended by 2001,.¢. 17, subsec. 74(5), applicable to 
fiscal periods that begin after 2000. The cl. formerly read: 


(A) the foreign exploration and development expenses, if any, incurred by the 
partnership in the fiscal period, 


Selected Cases [subsec. 96(2.1)]: Foley v. R., [2004] 1 C.T.C. 2795 (TCC) 
(Limited partners. argued that. they. should be general , partners); Signum 
Communications Inc. v. Canada, [1991] 2 €.T.C. 31 (FCA) (Limited partner allowed 
losses greater than amount of capital contribution to partnership). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-262R2: Losses of non-residents and part-year residents, IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalgamations, and 
windings-up have on their deductibility — after January 15, 1987. See also at end of s. 
96. 


|.T. Technical News: 5 (adjusted cost base of partnership interest). 


Advance Tax Rulings: ATR-51: Limited partner at-risk rules; ATR-S9: Financing 
exploration, and development through limited partnerships. 


(2.2) At-risk amount — For the purposes of this section and sec- 
tions 111 and 127, the at-risk amount of a taxpayer, in respect of a 
partnership of which the taxpayer is a limited partner, at any partic- 
ular time is the amount, if any, by which the total of 


(a) the adjusted cost base to the taxpayer of the taxpayer’s part- 
nership interest at that time, computed in accordance with sub- 
section (2.3) where applicable, 


(b) where the particular time is the end of the fiscal period of the 
partnership, the taxpayer’s share of the income of the partner- 
ship from a source for that fiscal period computed under the 
method described in subparagraph 53(1)(e)(i), and 


S. 96(2.2)(f) 


(b.1) where the particular time is the end of the fiscal period of 
the partnership, the amount referred to in subparagraph 
53(1)(e)(viii) in respect of the taxpayer for that fiscal period 


exceeds the total of 


(c).all amounts each of which is an amount owing at that time to 
the partnership, or to a person or partnership not dealing at arm’s 
length with the partnership, by the taxpayer or by a person or 
partnership not dealing at arm’s length with the taxpayer, other 


than any amount deducted under subparagraph 53(2)(c)(i.3) in 
computing the adjusted cost base, or under section 143.2 in com- 
puting the cost, to the taxpayer of the taxpayer’s partnership in- 
terest at that time, and 


(d) any amount or benefit that the taxpayer or a person not deal- 
ing at arm’s length with the taxpayer is entitled, either immedi- 
ately or in the future and either absolutely or contingently, to 
receive or to obtain, whether by way of reimbursement, compen- 
sation, revenue guarantee, proceeds of disposition, loan or any 
other form of indebtedness or in any other form or, manner 
whatever, granted or to be granted for the purpose of reducing 
the impact, in whole or in part, of any loss that the taxpayer may 
sustain because the taxpayer is a member of the partnership or 
holds or disposes of an interest in the partnership, except to the 
extent that the amount or benefit is included in the determination 
of the value of J in the definition “cumulative Canadian explora- 
tion expense” in subsection 66.1(6), of M in the definition “cu- 
mulative Canadian development expense” in subsection 66.2(5) 
or of I in the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection 66.4(5).in respect of the taxpayer, 
or the entitlement arises 


(i) by virtue of a contract of insurance with an insurance cor- 
poration dealing at arm’s length with each member of the 
partnership under which the taxpayer is insured against any 
claim arising as a result of a liability incurred in the ordinary 
course of carrying on the partnership business, 


(ii) [Repealed] 
(iii) as a consequence of the death of the taxpayer, 
(iv), (v) [Repealed] 


(vi) in respect of an amount not included in the at-risk 
amount of the taxpayer determined without reference to this 
paragraph, or 


(vii) because of an excluded obligation (as defined in subsec- 
tion 6202.1(5) of the Income Tax Regulations) in relation to a 
share issued to the partnership by a corporation, 


and, for the purposes of this subsection, 


(e) where the amount or benefit to which the taxpayer or the 
person is entitled at any time is provided by way of an agree- 
ment or other arrangement under which the taxpayer or the per- 
son has a right, either immediately or in the future and either 
absolutely or contingently (otherwise than as a consequence of 
the death of the taxpayer), to acquire other property in exchange 
for all or any part of the partnership interest, for greater certainty 
the amount or benefit to which the taxpayer or the. person is enti- 
tled under the agreement or arrangement is considered to be not 
less than the fair market value of the other property at that time, 
and 


(f) where the amount or benefit to which the taxpayer or the per- 
son is entitled at any time is provided by way of a guarantee, 
security or similar indemnity or covenant in respect of any loan 
or other obligation of the taxpayer or the person, for greater cer- 
tainty the amount or benefit to which the taxpayer or the person 


is entitled under the guarantee or indemnity at any particular 
time is considered to be not less than the total of the unpaid 
amount of the loan or obligation at that time and all other 
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amounts outstanding in respect of the loan or obligation ‘at that 
time: ) 

Related Provisions: 40(3.14)(b) — Meaning of “limited partner” re negative ACB 

of partnership interest; 66.8 — Resource expenses of limited partner; 96(2.3) — Com- 

putation of at-risk amount; 96(2.6) — Artificial transactions; 96(2.7) — Non-arm’s 

length contribution of capital to partnership; 143.2(2), (6) — At-risk adjustment to tax 

shelter investment; 248(8)— Meaning of “consequence” of death. 


History: Para. 96(2.2)(c) and the opening words of para. 96(2.2)(d) amended by 1998, 
c. 19, subsec. 123(1), applicable after November 1994. Para. (c) and the opening words 
of para. (d) formerly. read: } 


(c) the total of all amounts each of which is an amount Owing at that time to the 


(b) the following conditions are met: 
(i) in the case of an interest 


(A) acquired by the taxpayer under the terms of an agreement in writing 
entered into by the taxpayer before April 27, 1995, or 


(B) to which subparagraph (a)(iii) or (iv), applies 


that is a tax shelter for which s. 237.1 requires an identification number to be 
obtained, an identification number was obtained before April 27, 1995, and 


(ii) there is no agreement or other arrangement under which the taxpayer’s 
obligations with respect to the interest can be changed, reduced or waived if 
there is a change to the Act or if there is an adverse assessment under the Act. 


partnership or to a person or partnership with whom or which the partnership The subparas. formerly read: 


does not deal at arm’s length by the taxpayer or by a person or partnership with 
whom or which the taxpayer does not deal at arm’s length other than any such 
amount deducted under subparagraph 53(2)(c)(i.3) in computing the adjusted 
cost base to the taxpayer of the taxpayer’s partnership interest at that time; and 


(d) where the taxpayer or a person with whom the taxpayer does not deal at 
arm’s length is entitled, either immediately or in the future and either absolutely 
or contingently, to receive or obtain any amount or benefit, whether by way of 


(iv) by virtue of an agreement under which the taxpayer may dispose of the part- 
nership interest for an amount not exceeding its fair market value, determined 
without reference to the agreement, at the time of the disposition, 


(v) by virtue of a revenue guarantee or other agreement in respect of which gross 
revenue is earned by the partnership except to the extent that the revenue guaran- 
tee or other agreement may reasonably be considered to ensure that the taxpayer 

or person will receive a return of a portion of the taxpayer’s investment, J 


reimbursement, compensation, revenue guarantee or proceeds of disposition or The portion of subsec. 96(2.2) after para. (d) amended by 1998, c. 19, subsec. 123(4), 
in any other form or manner whatever, granted or to be granted for the purpose applicable to partnership interests acquired by a taxpayer after April 26, 1995, except 
of reducing the impact, in whole or in part, of any loss that the taxpayer may that it does not apply where 


sustain because the taxpayer is a member of the partnership or holds or disposes 
of an interest in the partnership, the amount or benefit, as the case may be, that 
the taxpayer or the person is or will be so'entitled to receive or obtain, except to 
the extent that the amount or benefit is included in the determination of J in‘the 
definition “cumulative Canadian exploration expense” in subsection 66.1(6), of 
M in the definition “cumulative Canadian development expense” in subsection 
66.2(5) or of I in the definition “cumulative Canadian oil and gas property ex- 
pense” in subsection 66.4(5) in respect of the taxpayer or the entitlement arises 


Subparas. 96(2.2)(d)(iy) and (v) repealed by 1998, c. 19, subsec. 123(3), applicable to 
partnership interests acquired by a taxpayer after April 26, 1995, other than where 


(a) the interest in the partnership is acquired by the taxpayer under the terms of an 
agreement in writing entered into by the taxpayer before April 27, 1995, or the 
interest was acquired by the taxpayer 
(i) before 1996 where 
(A) all or substantially all of the property of the partnership is 


(I) a film production prescribed for the purpose of subpara. 
96(2.2)(d)(1i), or 
(II) an interest in one or more, partnerships all or substantially all of 
the property of which is a film production prescribed for the purpose 
of subpara. 96(2.2)(d)(ii), 
(B) the principal photography of the production began before 1996, or, in 
the case of a production that is a television series, the principal photogra- 
phy of one episode of the series began before 1996, and 


(C) the principal photography of the production was completed before 
March 1996, 


(ii) before 1996 where it can reasonably be considered that the funds raised by 
the partnership through the issue of the interest were used by the partnership to 
acquire before 1996 property included in Class 24, 27 or 34 in Schedule II to 
the Income Tax Regulations and the property was 


(A) acquired under an agreement in writing entered into by the partnership 


(a) the interest was acquired by the taxpayer 


(i) under the terms of an agreement in writing entered into by the taxpayer 


before April 27, 1995, 


(ii) before July 1995 under the, terms of a document that is a prospectus, pre- 
liminary prospectus or registration statement filed before April 27, 1995 with a 
public authority in Canada under and in accordance with the securities legisla- 
tion of Canada or of any province and, where required by law, accepted for 
filing by the public authority, and the funds so raised were expended before 
1996 on expenditures contemplated by the document, or 


(iii) before July 1995 under the terms of an offering memorandum distributed 
as part of an offering of securities where 


(A) the memorandum contained a complete or substantially complete 
description of the securities contemplated in the offering as wellas the 
terms and conditions of the offering, 


(B) the memorandum was distributed before April 27, 1995, 


(C) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before April 27, 1995, 


(D) the sale of the securities was substantially in accordance with the 
memorandum, and 


(E) the funds were spent before 1996 in accordance with the memoran- 
dum; and 


(b) the following conditions are met: 


(i) in the case of an interest that is a tax shelter for which s. 237.1 requires an 
identification number to be obtained, an identification number was obtained 
before April 27, 1995, and Uisq 


(ii) there is no agreement or other arrangement under which the taxpayer's 
obligations with respect to the interest can be changed, reduced: or waived if 
there is a change to the Act or if there is an adverse assessment under the Act. 


before April 27, 1995, or That portion formerly read: 


(B) under construction by or on behalf of the partnership on April 26, 
1995, 


(iii) before July 1995 under the terms of a document that is a prospectus, pre- 
liminary prospectus or registration statement filed before April 27, 1995 with a 
public authority in Canada under and in accordance with the securities legisla- 
tion of Canada or of any province and, where required by law, accepted for 
filing by the public authority, and the funds so raised were expended before 
1996 on expenditures contemplated by the document, or 


(iv) before July 1995 under the terms of ‘an offering memorandum distributed 
as part of an offering of securities where 


(A) the memorandum contained a complete or substantially complete 
description of the securities contemplated in the offering as well as the 
terms and conditions of the offering, 


(B) the memorandum was distributed before April 27, 1995, 


(C) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before April 27, 1995, 


and, for the purposes of this subsection, where the amount or benefit to which 
_ the taxpayer is at any time entitled is provided 


(e) by way of an agreement or other arrangement under which the taxpayer 
has a right, either absolutely or contingently (otherwise than as a conse- 
quence of the death of the taxpayer), to acquire other property in exchange 
for all or any part of the partnership interest, for greater certainty the amount 
or benefit to which the taxpayer is entitled under the agreement or arrange- ~ 
ment shall be not less than the fair market value of that other property at that 
time, or 


(f) by way of a guarantee, security or similar indemnity or covenant in re- 
spect of any loan or other obligation of the taxpayer, by the partnership ora 
person or partnership with whom or which the partnership does not deal at 
arm’s length, for greater certainty the amount or benefit to which the tax- 
payer is entitled under the guarantee or indemnity at any particular time shall 
not be less than the total of the unpaid amount of the loan or obligation at 
that time and all other amounts outstanding in respect of the loan or obliga- 
tion at that time. HOB OG: 


(D) the sale of the securities was substantially in accordance with the Subpara. 96(2.2)(d)(ii) repealed by 1996, c. 21) subsec. 17(4), applicable to revenue 
memorandum, and guarantees granted after 1995. The subpara. formerly read: Hdersntiu 


(E) the funds were spent before 1996 in accordance with the memoran- 
dum; and 
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Para. 96(2.2)(c) amended by 1995, c. 3, s. 25, applicable after September 26, 1994. 

Para. (c) formerly read: 
(c) the total of all amounts each of which is an amount owing at that time to the 
partnership or to’a person or partnership with whom or which the partnership 
does not deal at arm’s length by the taxpayer or by a person with whom the 
taxpayer does not deal at arm’s length, and 

That portion of para. 96(2,2)(d) preceding subpara. (i) substituted by 1994, c. 7, Sch. II 

(1991, c. 49), subsec. 72(1), applicable to taxation years ending after June 17, 1987. 

That portion formerly read: 
(d) where the taxpayer or a person with whom the taxpayer does not deal at 
arm’s length is entitled, either immediately or in the future, either absolutely or 
contingently, to receive or obtain any amount or benefit, whether by. way of re- 
imbursement, compensation, revenue guarantee or proceeds of disposition or in 
any other form or manner whatever, granted or to be granted for the purpose of 
reducing the impact, in whole or in part, of any loss that the taxpayer may sus- 
tain by virtue of the taxpayer’s being a member of the partnership or by virtue of 
the taxpayer’s holding or disposing of the taxpayer’s partnership interest, the 
amount or benefit, as the case may be, that the taxpayer or 'the person is or will 
be so entitled to receive or obtain, except to the'extent that the entitlement arises 


Subpara. 96(2.2)(d)(vii) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 72(2), appli- 
cable to taxation years ending after June 17, 1987. 


Sélected Cases [subsec. 96(2.2)]: Goren v. R., [1997] 3 C.T.C. 2025 (TCC) (At- 
risk rules applied where no commercial activity whatsoever), Central Supply Company 
(1972) v. R., [1997] 3 C.T.C. 102 (FCA); rev’g [1995] 2 C.T.C. 2320 (TCC) (Deduc- 
tions permitted under specific provisions of the Act may nevertheless unduly, or artifi- 
cially reduce income); Hazelwood v. Canada, [1990] 1 C.T.C. 5 (FCTD) (Deductions 
for losses and capital cost allowance by limited partner permitted to the extent of capi- 
tal contribution). 


Regulations: 7500 (prescribed film production, prescribed revenue guarantee). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years. See also at end of s. 96. 


LT. Technical News: 5 (adjusted cost base of partnership interest); 12 (adjusted cost 
base of partnership interest). 


Advance Tax Rulings: ATR-51: Limited partner at-risk rules; ATR-59: Financing 
exploration and development through limited partnerships. 


(2.3) Idem — For the purposes of subsection (2.2), where a tax- 
payer has acquired the taxpayer’s partnership interest at any time 
from a transferor other than the partnership, the adjusted cost base 
to the taxpayer of that interest shall be computed as if the cost to the 
taxpayer of the interest were the lesser of 


(a) the taxpayer’s cost otherwise determined, and 
(b) the greater of 


(i) the adjusted cost base of that interest to the transferor im- 

mediately before that time, and 

(ii) nil, 
and where the adjusted cost base of the transferor cannot be deter- 
mined, it shall be deemed to be equal to the total of the amounts 
determined in respect of the taxpayer under paragraphs (2.2)(c) and 
(d) immediately after that time. 


(2.4) Limited partner — For the purposes of this section and sec- 
tions 111 and 127, a taxpayer who is a member of a partnership at a 
particular time is a limited partner of the partnership at that time if 
the member’s partnership interest is not an exempt interest (within 
the meaning assigned by subsection (2.5)) at that time and if, at that 
time or within 3 years after that time, 


(a) by operation of any law governing the partnership arrange- 
ment, the liability of the member as a member of the partnership 
is limited (except by operation of a provision of a statute of Can- 
ada or a province that limits the member’s liability only for 
debts, obligations and liabilities of the partnership, or any mem- 
ber of the partnership, arising from negligent acts or omissions 
or misconduct that another member of the partnership or an em- 
ployee, agent or representative of the partnership commits in the 
course of the partnership business while the partnership is a lim- 
ited liability partnership); 


” Proposed Amendment 


operation of any law governit 
the liability of the member 


: . 


- ship is limited (except by operation of 


ment, 


S. 96(2.4) 


whi 
Applica ne | 
will amend para. 96 
(July 
x” fo 


"Proposed Amendment — 96(2.4)(a)— ACB 
Letter from Dept. of Finance, July 11, 2003: See under 40(3.11). 
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(b) the member or a person not dealing at arm’s length with the 
member is entitled, either immediately or in the future and either 
absolutely or contingently, to receive an amount or to obtain a 
benefit that would be described in paragraph (2.2)(d) if that par- 
agraph were read without reference to subparagraphs (ii) and 
(vi); 

(c) one of the reasons for the existence of the member who owns 
the interest 


(1) can reasonably be.considered to be to limit the liability of 
any person with respect to that interest, and 


(ii), cannot reasonably be considered to be to permit any. per- 
son who-has an interest in the member.to carry on that per- 
son’s business (other than an investment business). in. the 
most effective manner; or 


(d) there is.an agreement or other arrangement for the disposi- 
tion of an interest in the partnership and one of the main reasons 
for the agreement or arrangement can reasonably be considered 
to be to attempt to avoid the application of this subsection to the 
member. 


Related Provisions: 40(3.14) — Definition of limited partner for purposes of nega- 
tive ACB rules; 66.8 — Resource expenses of limited partner; 96(2.5) — Exempt inter- 
est in a partnership; 127.52(3) — Definition for minimum tax purposes; 143.2(1)“tax 
shelter investment’’(b) — ‘Whether limited partnership interest is tax shelter investment. 


History: Para..96 (2:4)(a) amended by 2001, ¢. 17, subsec. 74(6), applicable after 
1997. The para. formerly read: 


(a) by operation of any law governing the partnership arrangement, the liability 
of the member as a member of the partnership is limited; 


Subsec. 96(2.4) amended by 1998, c. 19, subsec. 123(5), applicable to fiscal periods 
that end after November 1994, The subsec. formerly read: 


(2.4) For the purposes of this section and sections 111 and 127, a taxpayer who 
is a member of a partnership at a particular time is a limited partner of that part- 
nership at that time if the taxpayer’s partnership interest is not an exempt interest 
at that time (within the meaning assigned by subsection (2.5)) and if, at that time 
or within three years after that time, 


(a) by operation of ahy law which governs the partnership arrangement, the 
liability of the taxpayer in the taxpayer’s capacity as a member of the’ part- 
nership, is limited; 

(b) the taxpayer or a person with whom the taxpayer does not deal at arm’s 
length is entitled to receive an amount or obtain a benefit that would be 
described in paragraph (2.2)(d) if it were read without reference to subpara- 
graphs’ (2.2)(d)@i) and (vi); 
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(c) one of the reasons for the existence of the taxpayer who owns the interest 


(i) may reasonably be considered to be to limit the liability of any other 
person with respect to that interest, and 


(ii) may not reasonably be considered to be to permit any person who 
has an interest in the taxpayer to carry on that person’s business (other 
than an investment business) in the most effective manner; or 


(d) there is an agreement or other arrangement for the disposition of an inter- 
est in the partnership and one of the main reasons for the agreement or ar- 
rangement may reasonably be considered to be to attempt to avoid the appli- 
cation of this subsection to the taxpayer. 


Selected Cases [subsec. 96(2.4)]: Raby v. R., [2007] 2 C.T.C. 2146 (TCC) (No 
tax credits where taxpayer not engaged actively in partnership business); Docherty v. 
R., [2005] 2 C.T.C. 97 (FCA) (At-risk rules applied where benefits obtainable from 
limited partnership); Foley v. R., [2004] 1 C.T.C. 2795 (TCC) (Limited partners argued 
that they should be general partners). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years. See also at end of s. 96. 


(2.5) Exempt interest — For the purposes of subsection (2.4), an 
exempt interest in a partnership at any time means a prescribed 
partnership interest or an interest in a partnership that was actively 
carrying on business on a regular and a continuous basis immedi- 
ately before February 26, 1986 and continuously thereafter until 
that time or that was earning income from the rental or leasing of 
property immediately before February 26, 1986 and continuously 
thereafter until that time, where there has not after February 25, 
1986 and before that time been a substantial contribution of capital 
to the partnership or a substantial increase in the indebtedness of the 
partnership and, for this purpose, an amount will not be considered 
to be substantial where 


(a) the amount was used by the partnership to make an expendi- 
ture required to be made pursuant to the terms of a written 
agreement entered into by it before February 26, 1986, or to re- 
pay a loan, debt or contribution of capital that had been received 
or incurred in respect of any such expenditure, 


(b) the amount was raised pursuant to the terms of a prospectus, 
preliminary prospectus or registration statement filed before 
February 26, 1986 with a public authority in Canada pursuant to 
and in accordance with the securities legislation of Canada or of 
any province, and, where required by law, accepted for filing by 
that public authority, or 


(c) the amount was used for the activity that was carried on by 
the partnership on February 25, 1986 but was not used for a sig- 
nificant expansion of the activity 


and, for the purposes of this subsection, 


(d) a partnership in respect of which paragraph (b) applies shall 
be considered to have been actively Carrying on a business on a 
regular and a continuous basis immediately before February 26, 
1986 and continuously thereafter until the earlier of the closing 
date, if any, stipulated in the document referred to that paragraph 
and January 1, 1987, and 


(e) an expenditure shall not be considered to have been required 
to be made pursuant to the terms of an agreement where the ob- 
ligation to make the expenditure is conditional in any way on the 
consequences under this Act relating to the expenditure and the 
condition has not been satisfied or waived before June 12, 1986. 


Selected Cases [subsec. 96(2.5)]: Goren v. R., [1997] 3 C.T.C.. 2025 (TCC) (At- 
risk rules applied where no commercial activity whatsoever). 


Regulations: No prescribed partnership interests to date. 


(2.6) Artificial transactions — For the purposes of paragraph 
(2.2)(c), where at any time an amount owing by a taxpayer or a 
person with whom the taxpayer does not deal at arm’s length is re- 
paid and it is established, by subsequent events or otherwise, that 
the repayment was made as part of a series of loans or other trans- 
actions and repayments, the amount owing shall be deemed not to 
have been repaid. 


Related Provisions: 248(10) — Series of transactions. 


(2.7) idem — For the purposes of paragraph (2.2)(a), where at any 
time a taxpayer makes a contribution of capital to a partnership and 
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the partnership or a person or partnership with whom or which the 
partnership does not deal at arm’s length makes a loan to the tax- 
payer or to a person with whom the taxpayer does not deal at arm’s 
length or repays the contribution of capital, and it is established, by 
Subsequent events or otherwise, that the loan or repayment, as the 
case may be, was made as part of a series of loans or other transac- 
tions and repayments, the contribution of capital shall be deemed 
not to have been made to the extent of the loan or repayment, as the 
case may be. 


Related Provisions: 248(10) — Series of transactions. 
Interpretation Bulletins: Sce list at end of s. 96. 


(3) Agreement or election of partnership members — 
Where a taxpayer who was a member of a partnership at any time in 
a fiscal period has, for any purpose relevant to the computation of 
the taxpayer’s income from the partnership for the fiscal period, 
made or executed an agreement, designation or election under or in 
respect of the application of any of subsections 13(4) and (16) and 
14(6), section 15.2, subsections 20(9) and 21(1) to (4), section 22, 
subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 
44(1) and (6), 50(1) and 80(5), (9), (10) and (11), section 80.04, 
subsections 86.1(2), 97(2), 139.1(16) and (17) and 249.1(4) and (6) 
that, but for this subsection, would be a valid agreement, designa- 
tion or election, . 


_ Proposed Amendment — 96(2) opening words 


(3) Agreement or election of partnership members 
taxpayer who was a member of a partnership at any time in a fi 
cal period has, for any purpose relevant to the computation of 1 
taxpayer’s income from the partnership for the fiscal period, ma 
or executed an agreement, designation or election under or in 
respect of the application of any of subsections (13(4), (4.2) and 
(16) and 14(1.01), (1.02) and (6), section 15.2, subsections 20(9) 
and 21(1) to (4), section 22, subsection 29(1), section 34; clause 
37(8)(a)Gi)(B), subsections 44(1) and (6), 50(1) and 80(5) and 
to (11), section 80.04 and subsections 86.1(2), 97(2), 139.1(16 
and (17) and 249.1(4) and (6) that, if this Act were read without 
reference to this subsection, would be a valid agreement, designa- 
tion or election, - ON ORB OL day ae 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 49(3), 
will amend the opening words of subsec. 96(3) to read as above, applicable to taxa- 
tion years that end after February 27, 2000. However, the amended subsec. is, before _ 
December 21, 2002, to be read without reference to “, (4.2)” and “h02)25 
Technical Notes (July 2010): Subsection 96(3) provides rules that apply if a 
member of a partnership makes an election under certain provisions of the Act for 
purpose that is relevant to the computation of the member’s income from the partner- 
ship. In such a case, the election will be valid only if it is made on behalf of all the 
members of the partnership and the member had authority to act for the partnershiy 


Subsection 96(3) is amended, generally for taxation years that end after F ebru: 
2000, to apply for the purposes of an election under subsections. 14(1.01) 
in respect of the disposition of an eligible capital property, en, 
Subsection 96(3) is also amended so that after December 20, 2002, it applies fc 
purposes of elections under subsection 134.2). es 5 


(a) the agreement, designation or election is not valid unless 


(i) it was made or executed on behalf of the taxpayer and 
each other person who was a member of the partnership dur- 
ing the fiscal period, and 


(ii) the taxpayer had authority to act for the partnership; 


(b) unless the agreement, designation or election is invalid be- 
cause of paragraph (a), each other person who was a member of 
the partnership during the fiscal period shall be deemed to have 
made or executed the agreement, designation or election: and 


(c) notwithstanding paragraph (a), any agreement, designation or 
election deemed by paragraph (b) to have been made or exe- 
cuted by any person shall be deemed to be a valid agreement, 
designation or election made or executed by that person. 


Related Provisions: 244(20) — Members of partnerships; Reg. 229.1(4) — Parallel 
rule for publicly-traded partnership information disclosure. 
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History: The opening words of subsec: 96(3) amended by 2001, c. 17, subsec. 74(7), 
applicable after 1999. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an agreement, designation 
_ or an election under or in respect of the application of any of subsections 13(4), 
(15) and (16) and 14(6), section 15.2, subsections 20(9) and 21(1) to (4), section. 
22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 44(1) and , 
(6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and subsections 97(2), 
139.1(16) and (17) and 249.1(4) and (6) that, but for this subsection, would be a 
valid agreement, designation or election, 


The opening words of subsec. 96(3) amended by 2000, c. 19, s. 15, applicable to fiscal | 


periods that end after December 15, 1998. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an agreement, designation 
or an election under or in respect of the application of any of subsections 13(4), 
(15) and (16) and 14(6), section 15.2, subsections 20(9) and 21(1) to (4), section 
22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 44(1) and 
(6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and subsections 97(2) and 
249.1(4) and (6) that, but for this subsection, would be a valid agreement, desig- 
nation or election, J 


The opening words of subsec. 96(3) amended by 1998, c. 19, subsec. 123(6), applicable 
to fiscal periods that end after December 2, 1992, except that 


(a) with respect to fiscal periods that ended after that day and before February 22, 
1994, the opening words of subsec. 96(3) shall be read as follows: 


(3) Where a taxpayer who was a member of a partnership during a fiscal 
period has, for any purpose relevant to the computation of the taxpayer’s 
income from the partnership for the fiscal:period; made or executed an elec- 

. tion under or in respect of the application of any:of subsections 13(4), (15) 
and (16) and 14(6), section 15.2, subsections 20(9). and 21(1) to (4), section 
22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B) and subsections 44(1) 
and (6), 50(1) and 97(2) that, but for this subsection, would be a valid 
election, 


and 


(b) before 1995, the opening words shall be read without reference to subsections 
249.1(4) and (6) of the Act. 


The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership in a fiscal period has, 
for any purpose relevant to the computation of the taxpayer’s income from the 
partnership for the fiscal period, made or executed an agreement, a designation 
or an election under or in respect of the application of.any of subsections 13(4), 
(15) and (16), 14(6),. [section 15.2, subsections], 20(9).and 21(1) to (4), section 
22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 44(1) and 
(6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and subsections 97(2) and 
249.1(4) and (6) that, but for this subsection, would be a valid agreement, desig- 
nation or election, 


The opening words of subsec. 96(3) amended by 1996, c. 21, subsec. 17(5), pppucable 
after 1994. The opening words formerly read: 


(3) Where a taxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an agreement, a designa- 
tion or an election under or in respect of the application of any of subsections 
13(4), (15) and (16), 14(6), [section 15.2, subsections] 20(9) and :21(1): to (4), 
section 22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B), subsections 44(1) 
and (6), 50(1) and 80(5), (9), (10) and (11), section 80.04 and subsection 97(2) 
that, but for this subsection, would be a valid agreement, designation or election, 


Subsec. 96(3) amended by 1995, c. 21, s..33, applicable ‘to fiscal Sai that end after 
February 21, 1994. Subsec. (3) formerly read: 


(3) Election by members — Where a taxpayer who was'a member of a partner- 
ship during a fiscal period has, for any purpose relevant to the computation of 
the taxpayer’s income from the partnership for the fiscal period, made or exe- 
cuted an election under or in respect of the application of any of subsections 
13(4), (15) and (16), 14(6), [section 15.2, subsections] 20(9) and 21(1) to (4), 
section 22, subsection 29(1), section 34, clause 37(8)(a)(ii)(B) and subsections 
44(1) and (6), 50(1) and 97(2) that, but for this subsection, would be a valid 
election, 


(a) the election is not valid unless 


(i) it was made or executed on behalf of the taxpayer and each other 
person who was a member of the partnership during the fiscal period, 
and 


(ii) the taxpayer had authority to act for the partnership; 


(b) unless the election is invalid by virtue of paragraph (a), each other person 
who was a member of the partnership during ‘the fiscal period shall be 
deemed to have made or executed the election; and 


S. 96(5.1)(a) 


(c) notwithstanding paragraph (a), any election deemed by paragraph (b) to 
have been made or executed by any person shall be deemed to be a valid 
election made or executed by that person. 


The opening words of subsec. 96(3) amended by 1994, c. 8, s. 11, applicable to fiscal 
periods ending after December 2, 1992. [However, 1994, c. 8 unintentionally deleted 
the reference to 15.2. Officials at the Department of Finance have confirmed that the 
reference to section 15.2 will be retroactively reinstated in a future bill, and therefore 
that the subsec. should be read as if it were present.] They formerly read: 
(3) Where a taxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an election under or in 
respect of the application of any of subsections 13(4), (15) and (16) and 14(6), 
section 15.2, subsections 20(9) and 21(1) to (4), section 22, subsection 29(1), 
section 34 and subsections 44(1) and (6), 50(1) and 97(2) that, but for this sub- 
section, would be a valid election, 
That portion of subsec. 96(3) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, :c. 24), subsec.'40(2), applicable after February 25, 1992: That portion formerly 
read: 
(3). Where. ataxpayer who was a member of a partnership during a fiscal period 
has, for any purpose relevant to the computation of the taxpayer’s income from 
the partnership for the fiscal period, made or executed an election under or in 
respect of the application of any of subsections 13(4);\(15) and (16), 14(6), 209) 
and 21(1) to-(4), section 22, subsection 29(1), section 34 and subsections 44(1) 
and (6), 50(1) and 97(2) that, but for this subsection, would, be a valid election, 
the following rules apply: 
That portion of subsec. 96(3) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 72(3), applicable to dispositions occurring after July 13, 1990 and 
with respect.to elections made in respect of the application of subsec. 50(1), as 
amended, to the 1985 to 1989 taxation years and, notwithstanding subsecs. 152(4) to 
(5), such assessments of tax, interest and penalties payable for the 1985 to 1989 taxa- 
tion years shall be made as are necessary to give effect to those elections. That portion 
of subsec. 96(3) formerly read: 
(3) Where a taxpayer who was a member of a partnership during a fiscal period 
thereof that ended after 1971 has, for any purpose relevant to the computation of 
the taxpayer’s income from the partnership for the fiscal period, made or exe- 
cuted an election under any of subsections 13(4), (15) and (16), 14(6), 20(9) and 
21(1) to (4), section 22, subsection 29(1), section 34 and subsections 39(4), 44(1) 
and (6) and 97(2) that, but for this subsection, would be a valid election, the 
following rules apply: 
Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner; IT- 
413R: Election by members of a partnership under subsection 97(2); IT-457R: Election 
by professionals to exclude work in progress from income. See also at end of s. 96. 


CRA Audit Manual: 27.25.0: Income of professionals and fiscal period issues. 


(4) Election — Any election under subsection 97(2) or 98(3) shall 
be: made on or before the day. that is the earliest of the days on or 
before which any taxpayer making the election is required to file a 
return of income pursuant-to section 150 for the taxpayer’s taxation 
year in which the transaction to which the election relates occurred. 


Related Provisions: 96(5) — Late filing; 96(6) — Penalty for late filing; 96(7) — 
Unpaid balance of penalty. 


Interpretation Bulletins: IT-413R: Election by members of a partnership under 
subsection 97(2). Sée also at end of s. 96. 


Forms: T2060: Election for disposition of property upon cessation of partnership. 


(5) Late filing — Where an election referred to in subsection (4) 
was not made on or before the day on or before which the election 
was required by that subsection to be made and that day was after 
May 6, 1974, the election shall be deemed to have been made on 
that day if, on or before the day that is 3 years after that day, 


(a) the election is made in prescribed. form; and 


(b) an estimate of the penalty in respect of that election is paid 
by the taxpayer referred to in subsection 97(2) or by the persons 
referred to in subsection 98(3), as the case may be, when that 
election is made. 


Interpretation Bulletins: IT-413R: Election by members of a partnership. under 
subsection 97(2). See also at end of s. 96. 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — disposition 

of property to a partnership. 

(5.1) Special cases — Where, in the opinion of the Minister, the 

circumstances of a case are such that it: would be just and equitable 
(a) to permit an election under subsection 97(2) or 98(3) to be 


made after the day that is 3 years after the day on or before 
which the election was required by subsection (4) to be made, or 
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(b) to permit an election made under subsection 97(2) to be 
amended, 


the election or amended election shall be deemed to have been 
made on the day on or before which the election was so required to 
be made if 


(c) the election or amended election is made in prescribed form, 
and 


(d) an estimate of the penalty in respect of the election or 


amended election is paid by the taxpayer referred to. in subsec- 
_ tion 97(2) or by the persons referred to in subsection 98(3), as 
the case may be, when the election or amended election is made, 


and where this subsection applies to the amendment of an election, 
that election shall be deemed not to have been effective. 


Interpretation Bulletins: IT-413R: Election by members of a partnership under 
subsection 97(2). See also at end of s. 96. 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — disposition 
of property to a partnership. 


(6) Penalty for late-filed election — For the purposes of this 
section, the penalty in respect of an election or an amended election 
referred to in paragraph (5)(a) or (5.1)(c) is 


(a) where the election or amended election is made under sub- 
section 97(2), an amount equal to the lesser of 


(i) 44 of 1% of the amount by which the fait market value of 
the property disposed of by the taxpayer referred to therein at 
the time of disposition exceeds the amount agreed on by the 
taxpayer and the members of the partnership in the election 
or amended election, for each month or part of a month dur- 
ing the period commencing with the day on or before which 
the election is required by subsection (4) to be made and end- 
ing on the day the election or amended election is made, and 


(ii) an amount, not exceeding $8,000, equal to the product 
obtained by multiplying $100 by the number of months each 
of which is a month all or part of which is during the period 
referred to in subparagraph (i); and 


(b) where the election is made under subsection 98(3), an 
amount equal to the lesser of 


(i) 4 of 1% of the amount by which 


(A) the total of all amounts of money and the fair market 
value of partnership property received by the persons re- 
ferred to therein as consideration for their interests in the 
partnership at the time that the partnership ceased to exist 


exceeds 


(B) the total of each such person’s proceeds of disposition 
of that person’s interest in the partnership as determined 
under paragraph 98(3)(a), 


for each month or part of a month during the period com- 


mencing with the day on or before which the election is re- | 


quired by subsection (4) to be made and ending on the day 
the election or amended election is made, and 


(ii) an amount, not exceeding $8,000, equal to the product 
obtained by multiplying $100 by the number of months each 
of which is a month all or part of which is during the period 
referred to in subparagraph (i). 


Related Provisions: 96(7) — Assessment of penalty; 220(3.1) — Waiver of penalty 
by CRA. 


Interpretation Bulletins: IT-413R: Election by members of a partnership under 
subsection 97(2). See also at end of s. 96. 


CRA Audit Manual: 28.6.1: Penalties for late filed/amended elections — disposition 
of property to a partnership. 


(7) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election and amended election referred 
to in paragraph (5)(a) or (5.1)(c), assess the penalty payable and 
send a notice of assessment to the taxpayer or persons, as the case 
may be, and the taxpayer or persons, as the case may be, shall pay 
forthwith to the Receiver General the amount, if any, by which the 
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penalty so assessed exceeds the total of all amounts previously paid | 
on account of that penalty. | 


(8) Foreign partnerships — For the purposes of this Act, where ) 
at.a particular time a person resident in Canada becomes a:member 
of a partnership, or a person who is a member of a partnership be- 
comes resident in Canada, and immediately before the particular. 
time no member of the partnership is resident in Canada, the fol- 
lowing rules apply for the purpose of computing the partnership’s 
income for fiscal periods ending after the particular time: 


(a) where, at or before the particular time, the partnership. held 
depreciable property of a prescribed class (other than taxable 
Canadian property), 


(i) no amount shall be included in determining the amounts 
for any of A, C, D and F to I in the definition “undepreciated 
capital cost” in subsection 13(21) in respect of the acquisi- 
tion or disposition before the particular time of the property, 
and 


(ii) where the property is the partnership’s property at the 
particular time, the property shall be deemed to have been 
acquired, immediately after the particular time, by the part- 
nership at a capital cost equal to the lesser of its fair market 
value and its capital cost to the partnership otherwise 
determined; 


(b) in the case of the partnership’s property that is inventory 
(other than inventory of a business carried on in Canada) or non- 
depreciable capital property (other than taxable Canadian pro- 
perty) of the partnership at the particular time, its cost to the 
partnership shall be deemed to be, immediately after the particu- 
lar time, equal to the lesser of its fair market value and its cost to 
the partnership otherwise determined; 


(c) any loss in respect of the disposition of a property (other than 
inventory of a business carried on in Canada or taxable Cana- 
dian property) by the partnership before the particular time shall 
be deemed to be nil; and 


(d) where */s of the cumulative eligible capital in respect of a 
business carried on at the particular time outside Canada by the 
partnership exceeds the total of the fair market value of each 
eligible capital property in respect of the business at that time, 
the partnership shall be deemed to have, immediately after that 
time, disposed of an eligible capital property in respect of the 
business for proceeds equal to the excess and to have received 
those proceeds. 


Related Provisions: 96(9) — Anti-avoidance. 


History: Subsec. 96(8) added by 1994, c. 21, s: 44, applicable to a particular partner- 
ship where a person or partnership becomes a member of the particular partnership 
after December 21, 1992, or where a member of the particular partnership becomes 
resident in Canada after August 30, 1993, except that before May 1994, the subsec. 
shall be’ read without reference to para. (d). 


(9) Idem — For the purpose of applying subsection (8), where it 
can reasonably be considered that one of the main reasons that there 
is a member of the partnership who is resident in Canada is to avoid 
the application of that subsection, the member shall be deemed not 
to be resident in Canada. 


_ Proposed Amendment — 


(®) Application of foreign partnership rul 

poses of applying su ection (8) and this subsectior 

(a) where it can reasonably be considered that on 

reasons that a member of a 
Li 
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History: Subsec. 96(9) added by 1994, c. 21, s. 44, applicable to a particular partner- 
ship where a person or partnership becomes a member of the particular partnership 
after December 21, 1992, or where a member of the particular partnership becomes 
resident in Canada after August 30, 1993. 


Selected Cases. [s. 96]: Backman. v. R., [2001] 2 C.T.C..11 (SCC) (No. valid 
partnership exists if no intention to earn profit); Spire Freezers Ltd. v. R., [2001] 2 
C.T.C. 40 (SCC) (Intention to earn profit can be ancillary without preventing existence 
of partnership); Madsen v. R., [2001] 1 C.T.C,; 244 (RCA) (Provisions of subsec. 69(1) 
apply to partnerships even though partnerships, are. not taxpayers). 


Definitions [s: 96]: “adjusted cost base” —54, 248(1); “allowable business invest- 
ment loss”, “allowable. capital loss’ — 38,..248(1); “amount”? —248(1);“arm’s 
length” — 251(1); “assessment”, “business” — 248(1);. “Canada” — 250, 255; “Cana- 
dian development expense” — 66.2(5), 248(1); “Canadian exploration expense” — 


66.1(6), 248(1); “Canadian oil.and gas. property: expense” — 66.4(5), 248(1); “Cana- 


dian partnership” — 102(1), 248(1); “capital cost” — of depreciable property 13(7); 
“capital property’ — 54, 248(1); “carried on in Canada”, “carries on a business in Can- 
ada”, “carrying on a business in Canada” — 253; “common-law partner” — 248(1); 
“consequence of the death” — 248(8); “controlled foreign affiliate” — 95(1), 248(1); 
“cost” —96(8); “cumulative eligible capital” —.14(5), 248(1); “depreciable, pro- 
perty” — 13(21), 248(1); “disposition” — 13(21),:248(1); “dividend” — 248(1); “eligi- 
ble. capital property” — 54, 248(1);. “employee” — 248(1);. “farm loss” —111(8), 
248(1); “farming”, “filing-due date” — 248(1);, “fiscal. period’? — 249(2)(b), 249.1; 
“foreign accrual property income”, “foreign affiliate” —95(1), 248(1); “foreign re- 
source pool expense”, “gross revenue”, “insurance. corporation”, “inventory” — 
248(1); “investment tax credit” — 127), 248(1); “limited partner” —96(2.4); “‘lim- 
ited partnership loss” — 96(2.1),.248(1); “member” — 102(2); “Minister” — 248(1); 
“net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resident” — 248(1); “per- 
son”, “prescribed”, “property” — 248(1); “province” — Interpretation Act 35(1); “resi- 
dent in Canada” — 250: “restricted farm loss” — 31, 248(1); “SIFT partnership” — 
197(1), (8), 248(1); “series of loans”, “series of transactions” — 248(10); “share”, 
“specified member’ — 248(1);. “substituted” — 248(5); “taxable.Canadian corpora- 
tion”, “taxable Canadian property” — 248(1); “taxable capital gain” —38(a), 248(1); 
“taxable income earned in Canada’ — 115(1), 248(1); “taxable non-portfolio earn- 
ings” — 197; “taxation year” — 11(2), 96(1)(b), 249; “taxpayer” — 248(1); “testamen- 
tary trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3); “written” — Interpretation 
Act 35(1)“writing”. 

Interpretation Bulletins [s. 96]: IT-81R: Partnerships — income. of non-resident 


partners; IT-90: What is a partnership?; IT-151R5: Scientific research and experimental 
development expenditures; IT-242R: Retired partners. 


97. (1) Contribution of property to partnership — Where at 
any time after 1971 a partnership has acquired property from a tax- 
payer who was, immediately after that time, a member of the part- 
nership, the partnership shall be deemed to have acquired the’ pro- 
perty at an amount equal to its fair market value at that time and the 
taxpayer shall be deemed to have disposed of the property for pro- 
ceeds equal to that fair market value. 

Related Provisions: 13(21.2)(d)— No application on certain transfers of deprecia- 


ble property where UCC exceeds fair market value; 96(2) — Construction; 97(2) — 
Election for rollover on transfer of property to partnership. 


Interpretation Bulletins: IT-457R: Election by professionals to exclude work in 
progress from income; IT-471R: Merger of partnerships. 


S.97(2) 


1.T. Technical News: 3 (use of a partner’s assets by a partnership). 


(2) Rules where election by partners — Notwithstanding any 
other provision of this Act other than subsection 13(21.2), where a 
taxpayer at any time disposes of any property that is a capital pro- 
perty, Canadian resource property, foreign resource property, eligi- 
ble capital property or inventory of the taxpayer to a partnership 
that immediately after that time is a Canadian partnership of which 
the taxpayer is a member, if the taxpayer and all the other members 
of the partnership jointly so elect in prescribed form within the time 
referred to in subsection 96(4), nie wip is ge 


(a) the provisions of paragraphs 85(1)(a) to (f) apply to the dis- 
position as if | 
(i) the reference therein'to “corporation’s cost” were read as 
-a reference to “partnership’s cost’, ’ 


(ii) the references therein to “other than any shares of the 
capital stock of the corporation or a right to receive any such 
shares” and to “other than shares of the capital stock of the 
corporation or a right to receive any such shares” were read 
as references to “other than an interest in the partnership”, 


(iii) the references therein to “shareholder of the corporation” 
were read as references to “member of the partnership”, 


(iv) the references therein to “the corporation” were read as 
references to “all the other members of the partnership”, and 


(v) the references therein to “to the corporation” were read as 
references to “to the partnership”; 


_ (b) in computing, at any. time after the disposition, the adjusted 
cost base to the taxpayer of the taxpayer’s interest in the partner- 
ship immediately, after the disposition, 


(i) there shall be added the amount; if any, ‘by which the tax- 
payer’s proceeds of disposition of the property exceed the 
fair market value, at the time of the disposition, of the con- 
sideration (other than an interest in the partnership) received 
by the taxpayer for the property, and 


(ii) there shall be deducted the amount, if any, by which the 
fair market value, at the time of the disposition, of the con- 
sideration (other than an interest in the partnership) received 
by the taxpayer for the property so disposed of by the tax- 
payer exceeds the fair market value of the property at the 
time of the disposition; and 


(c) where the property:so disposed-of by the taxpayer to the part- 
nership is. taxable Canadian property of the taxpayer, the interest 
in the partnership received by the taxpayer as consideration for 
the property is deemed to be, at any time that is within 60 
months after the disposition, taxable Canadian property of the 
taxpayer. ciseget 


Related Provisions: 13(21.2)(d) — No election allowed on certain transfers of de- 
preciable property where UCC exceeds fair market value; 40(3.3), (3.4) — Limitation 
on loss where share acquired by affiliated person; 53(4) — Effect on ACB of share, 
partnership interest or trust interest; 96(2) — Construction; 96(3) — Election by mem- 
bers; 96(4)-(7) Elections; 97(4) — ‘Where capital cost to partner exceeds proceeds of 
disposition; | 981(2)-— Continuation » of original. partnership; 107(2)(d. 1) (aii), 
107.4(3)(f) — Deemed taxable Canadian property retains status when rolled out of trust 
or into trust; 248(25.1) — Deemed taxable Canadian property retains status through 
trust-to-trust transfer; Canada-U.S. Tax Treaty:Art. XIII:8 — Deferral of tax for U.S. 
resident transferor. 


History: Para. 97(2)(c) amended by 2010, c. 12, s. 9, applicable in determining after 
March 4, 2010 whether a property is taxable Canadian property of a taxpayer. It for- 
merly read: 


(c) where the property, so disposed of by the taxpayer to the partnership is taxa- 
ble Canadian property of the taxpayer, the interest in the partnership received by 
the taxpayer as consideration therefor shall be deemed to be taxable Canadian 
property of the taxpayer. 


The opening words of subsec. 97(2) amended by. 1998, c. 19, subsec. 124(1), applica- 
ble, subject to.s. 247, of 1998, c..19, (grandfathering rule reproduced at the end of the 
Act), to dispositions of property that occur after April 26, 1995. The opening words 
formerly read: 


(2) Notwithstanding any other provision’ of this Act, other than subsection 
85(5.1), where at any time after November 12, 1981 a taxpayer has disposed of 
any capital property, a Canadian resource property, a foreign resource property, 
an’eligible capital property of an inventory to a partnership that immediately af- 
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ter that time was a Canadian partnership of which the taxpayer was a member, if 
the taxpayer and all the other members of the partnership have jointly so elected 
in prescribed form and within the time referred to in subsection 96(4), the fol- 
lowing rules apply: 


Selected Cases [subsec. 97(2)]: CECO Operations Ltd. v. R., [2006] 5 C.T.C. 
2174 (TCC) (GAAR applied in face of patent abuse of subsec. 97(2) election); Pinot 
Holdings Ltd. v. R., [2000] 1 C.T.C. 258 (FCA) (Legal character of amounts paid is 
function of obligation being discharged, not particular means of funding the payment); 


Continental Bank of Canada v. R., [1998] 4 C.T.C. 119 (SCC) (Leasing company in | 


which bank had interest nevertheless entitled to election). 


I.T. Application Rules: 20(1.2) (where transferred depreciable property was owned 
by the transferor since before 1972). 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on adjusted cost 
base resulting from the admission or retirement of a partner (archived); IT-413R: Elec- 
tion by members of a partnership under subsection 97(2); IT-457R: Election by profes- 
sionals to exclude work in progress from income; IT-471R: Merger of partnerships. 


Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85; 
88-2, paras. 12, 22: General anti-avoidance rule — section 245 of the Income Tax Act. 


1.T. Technical News: 16 (Continental Bank case). 


Forms: 12059: Election on disposition of property by a taxpayer to a Canadian 
partnership. 


(3) [Repealed] 


History: Subsec. 97(3) repealed by 1998, c. 19, subsec. 124(2), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. The subsec. formerly read: 


(3) Where property acquired from majority interest partner — Where, at any 
time after November 12, 1981, a taxpayer has disposed of any capital property to 
a partnership and, immediately after the disposition, the taxpayer was a majority 
interest partner of the partnership and, but for this subsection, the taxpayer would 
have had a capital loss therefrom, the following rules apply: 


(a) notwithstanding any other provision of this Act, the taxpayer’s capital 
loss therefrom shall be deemed to be nil; and 


(b) except where the property so disposed of was, immediately after the dis- 
position, an obligation that was payable to the partnership by a corporation 
that is related to the taxpayer or by a corporation or partnership that would 
be related to the taxpayer if paragraph 80(2)(j) applied for the purposes of 
this paragraph, in computing at any time after the disposition the adjusted 
cost base to the taxpayer of the taxpayer’s interest in the partnership imme- 
diately after the disposition, there shall be added the amount, if any, by 
which 


(i) the cost amount to the taxpayer, immediately before the disposition, 
of the property 


exceeds 
(ii) the taxpayer’s proceeds of disposition of the property. 


The opening words of para. 97(3)(b) amended by 1995, c. 21, s. 34, applicable to pro- 
perty disposed of after July 12, 1994, other than property disposed of pursuant to an 
agreement in writing entered into before July 13, 1994. The opening words of para. (b) 
formerly read; 


(b) in computing at any time after the disposition the adjusted cost base to the 
taxpayer of the taxpayer’s interest in the partnership immediately after the dispo- 
sition, there shall be added the amount, if any, by which 


(3.1) [Repealed] 


History: Subsec. 97(3.1) repealed by 1998, c. 19, subsec. 124(2), applicable, subject to 
s. 247 of 1998, c. 19 (grandfathering rule reproduced at the end of the Act), to disposi- 
tions of property that occur after April 26, 1995. The subsec. formerly read: 


(3.1) Deemed majority interest partner — For the purposes of subsection (3), 
a taxpayer shall be deemed to be a majority interest partner of a partnership at 
any time if 


(a) the total of the taxpayer’s share, the share of the taxpayer’s spouse and 
the share of a person or group of persons that, directly or indirectly in any 
manner whatever, controlled or was controlled by the taxpayer, of the in- 
come of the partnership from any source for the fiscal period of the partner- 
ship that includes that time exceeds '/2 of the income of the partnership from 
the source’ for that period; or 


(b) the total of the taxpayer’s share, the share of the taxpayer’s spouse and 
the share of a person or group of persons that, directly or indirectly in any 
manner whatever, controlled or was controlled by the taxpayer, of the total 
amount that would be paid to all members of the partnership (otherwise than 
as the share of any income of the partnership) if it were wound up at that 
time exceeds '/2 of that amount. 


(4) Where capital cost to partner exceeds proceeds of dis- 
position — Where subsection (2) has been applicable in respect of 


Income Tax Act, Part I, Division B 


the acquisition of any depreciable property by a partnership from a _ 


taxpayer who was, immediately after the taxpayer disposed of the 
property, a member of the partnership and the capital cost to the 


taxpayer of the property exceeds the taxpayer’s proceeds of the dis- 


position, for the purposes of sections 13 and 20 and any regulations 
made under paragraph 20(1)(a) 


_(a) the capital cost to the partnership of the property shall be 
deemed to be the amount that was the capital cost thereof to the 
taxpayer; and 


(b) the excess shall be deemed to have been allowed to the part- 
nership in respect of the property under regulations made under 
paragraph 20(1)(a) in computing income for taxation years 
before the acquisition by the partnership of the property. 


Related Provisions: 13(7)(e) — Non-arm’s length transfer of depreciable property. 


(5S) Acquisition of certain tools — capital cost and deemed 
depreciation — If subsection (2) has applied in respect of the ac- 
quisition at any particular time of any depreciable property by a 
partnership from an individual, the cost of the property to the indi- 
vidual was included in computing an amount under paragraph 
8(1)(r) or (s) in respect of the individual, and the amount that would 
be the cost of the property to the individual immediately before the 
transfer if this Act were read without reference to subsection 8(7) 
(which amount is in this subsection referred to as the “individual’s 
original cost”) exceeds the individual’s proceeds of disposition of 
the property, 


(a) the capital cost to the partnership of the property is deemed 
to be equal to the individual’s original cost; and 


(b) the amount by which the individual’s original cost exceeds 
the individual’s proceeds of disposition in respect of the pro- 
perty is deemed to have been deducted by the partnership ‘under 
paragraph 20(1)(a) in respect of the property in computing in- 
come for taxation years that ended before that particular time. 


Related Provisions: 56(1)(k) — Income inclusion where tools disposed of without 
rollover; 85(5.1) — Parallel rule for rollover to corporation. 


History: The opening words of subsec. 97(5) amended by 2007, c. 2, s. 14, applicable 
to 2006 et seq. The opening words. formerly read: 


(5) Acquisition of apprentice tools, re capital cost and deemed deprecia- 
tion — If subsection (2) has applied in respect of the acquisition at any particular 
time of any depreciable property by a partnership from an individual, the cost of 
the property to the individual was included in computing an amount under para- 
graph 8(1)(r) in respect of the individual, and the amount that would be the cost 
of the property to the individual immediately before the transfer if this Act were 
read without reference to subsection 8(7) (which amount is in this subsection 
referred to as the “individual’s original cost”) exceeds the individual’s proceeds 
of disposition of the property, 


Subsec. 97(5) added by 2002, c. 9, s. 32, applicable to dispositions that occur after 
2001. 


Definitions [s. 97]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “Cana- 
dian partnership” — 102(1), 248(1); “Canadian resource property” — 66(15), 248(1); 
“depreciable property” — 13(21), 248(1); “fiscal period” — 249(2)(b), 249.1; “foreign 
resource property” — 66(15), 248(1); “majority interest partner” — 248(1); “mem- 
ber” — 102(2); “net capital loss”, “non-capital loss” — 111(8), 248(1); “person”, “pre- 
scribed”, “property”, “regulation” — 248(1); “restricted farm loss” — 31, 248(1); “tax- 
able Canadian property” — 248(1); “taxation year’ — 249: “taxpayer” — 248(1).- 


Interpretation Bulletins [s. 97]: IT-188R: Sale of accounts receivable. 


98. (1) Disposition of partnership property — For the pur- 
poses of this Act, where, but for this subsection, at any time after 
1971 a partnership would be regarded as having ceased to exist, the 
following rules apply: 


(a) until such time as all the partnership property and any pro- 
perty substituted therefor has been distributed to the persons en- 
titled by law to receive it, the partnership shall be deemed not to 
have ceased to exist, and each person who was a partner shall be 
deemed not to have ceased to be a partner, — 


(b) the right of each such person to share in that property shall 
be deemed to be an interest in the partnership, and 
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(c) notwithstanding subsection 40(3), where at the end of a fiscal 
period of the partnership, in respect of an interest in the 
partnership, 


(i) the total of all amounts required by subsection 53(2) to be 
deducted in computing the adjusted cost base to the taxpayer 
of the interest at that time 


exceeds 


(ii) the total of the cost to the taxpayer of the interest deter- 
mined for the purpose of computing the adjusted cost base to 
the taxpayer of that interest at that time and all amounts re- 
quired by subsection 53(1) to be added to the cost to the tax- 
payer of the interest in computing the adjusted cost base to 
the taxpayer of that interest at that time, 


the amount of the excess shall be deemed to be a gain of the 

taxpayer for the taxpayer’s taxation year that includes that time 

from a disposition at that time of that interest. 
Selected Cases [para. 98(1)(c)]: Tesainer v. R., [2009] 3 C.T.C. 109 (FCA) 
(Settlement payment re legal advice not distribution of capital by related partnership). 
Related Provisions: 20(1)(e)(vi) — Expenses re financing; 40(3.2) — Para. 98(1)(c) 
takes precedence over subsec. 40(3.1); 98(3) — Rules where partnership ceases to ex- 
ist; 98.1(2) — Continuation of original partnership; 99(1) — Fiscal period of termi- 
nated partnership; 99(2) — Fiscal period for individual. member of terminated partner- 
ship; 248(5) — Substituted property. 


History: The closing words of para. 98(1)(c) amended by 1995, c. 3, subsec. 26(1), 
applicable to 1994 er seg. except that, in its application to the 1994 and 1995 taxation 
years, the closing words shall be read as follows: 


the amount of the excess shall be deemed to be a gain of the taxpayer for the 
taxpayer’s taxation year that includes that time from a disposition at that time of 
that interest and, for the purposes of section-110.6, that interest shall be deemed 
to have been disposed of by the taxpayer at that time. 


The closing words formerly read: . 


98(1) the amount of the excess shall be deemed to be a gain of the taxpayer for 
the taxation year of the taxpayer that includes that time from a disposition at that 
time of that interest and, for the purposes of section 110.6, that interest shall be 
deemed to have been disposed of by the taxpayer in that year. 

That portion of para. 98(1)(c) following subpara. (ii) substituted by 1994, c. 7, Sch. II 

(1991, c. 49), subsec. 73(1), applicable to 1985 et seq. That portion formerly read: 
the amount of the excess shall be deemed to be a gain of the taxpayer for the 
year from a disposition at that time of that interest and, for the purposes of sec- 
tion 110.6, that interest shall be deemed to have been disposed of by the taxpayer 
in-the year. 


IT. Application Rules: 23(4.1)(a) (where professional business carried on in part- 
nership since before 1972). 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on ACB result- 
ing from admission or retirement of a partner (archived). 


(2) Deemed proceeds — Subject to subsections (3) and (5) and 
85(3), where at any time after 1971 a partnership has disposed of 
property to a taxpayer who was, immediately before that time, a 
member of the partnership, the partnership shall be deemed to have 
disposed of the property for proceeds equal to its fair market value 
at that time and the ‘taxpayer shall be deemed to have acquired the 
property at an amount equal to that fair market value. 


Related Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 
interest. 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on ACB result- 
ing from admission or retirement of a partner (archived); IT-457R: Election by profes- 
sionals to exclude work in progress from income. 


(3) Rules applicable where partnership ceases to exist 
[rollout] — Where at any particular time after 1971 a Canadian 
partnership has ceased to exist and all of the partnership property 
has been distributed to persons who were members of the partner- 
ship immediately before that time so that immediately after that 
time each such person has, in each such property, an undivided in- 
terest that, when expressed as a percentage (in this subsection re- 
ferred to as that person’s “percentage’’) of all undivided interests in 
the property, is equal to the person’s undivided interest, when so 
expressed, in each other such property, if each such person has 
jointly so elected in respect of the property in prescribed form and 
within the time referred to in subsection 96(4), the following rules 


apply: 


S. 98(3)(c)(i) 


f the top ty : pre and 
subsecti the following rules _ 


(a) ae oh person’s proceeds of ihe disposition of the per- 
son’s interest in the partnership shall be deemed to be an amount 
equal to the. greater of 


(i) the adjusted cost base to the person, immediately before 
the particular time, of the person’s interest in the satnenea 
and 


(ii) the amount of any money received by the person on the 
cessation of the partnership’s existence, plus the person’s 
percentage of the total of amounts each of which is the cost 
amount to the partnership of each such property immediately 
before its distribution; 


(b) the cost to each such person of that person’s undivided inter- 
est in each such property shall be deemed to be an amount equal 
to the total of 


Saat ACHE duly 2010): See under 12(4). — a oe . le 


(i) that person’s percentage of the cost amount to the partner- 
ship of the property immediately before its distribution, 
(i.1) where the property is eligible capital property, that per- 
son’s percentage of ‘/s of the amount, if any, determined for F 
in the definition ‘cumulative eligible capital” in subsection 
14(5) in respect of the partnership’s business immediately 
before the particular time, and 

(ii) where the amount determined under subparagraph (a)(i) 
exceeds the amount determined under subparagraph (a)(ii), 
the amount determined under paragraph (c) in respect of the 
person’s undivided interest in the EERE 


- 98(8)b)(). : 


App , subsec. 
ie will amend bear , 98 Neo) by ‘substituting. “interest or sane for “ Le 


PY oposed Amendment — 


Technical noes (J ly 20 


(c) the amount dchanniien under this phe aroh in ee of 
each such person’s undivided interest in each such property that 
was a capital property (other than depreciable property) of the 
partnership is such portion of the excess, if any, described in 
subparagraph (b)(ii) as is designated by the person in respect of 
the property, except that 


(i) in no case shall the amount so designated in respect of the 
person’s undivided interest in any such property exceed the 
amount, if any, by which the person’s percentage of the fair 
market value of the property immediately after its distribu- 
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tion. exceeds the person’s percentage of the cost amount to 
the partnership of the property immediately before its distri- 
bution, and ; 


| the excess, if any, 
__ described in subparagraph (b)(ii) as is designated by the person — 
in respect of the property, except that = st” Oo 
(i) in no case shall the amount so designated in respect of — 
the person’s undivided interest or right in any such property 

_ exceed the amount, if any, by which the person’s percent-— 
age of the fair market value of the property immediately 

after its distribution exceeds the person’s percentage of the — 

cost amount to the partnership of the property immediately 

before its distribution, and_ 


(ii) in no case shail the total of amounts so designated in 

respect of the person’s undivided interest or right in all 

such capital properties (other than depreciable property) ex- 

_ ceed the excess, if any, described in subparagraph (b)(ii); 

Application: The July 16, 2010 draft legislation (Part 2 — bijuralism),' subsec. 

209(4), will amend para. 98(3)(c) to read as above, to come into force on Royal 
Assent. 


Technical Notes (July 2010): See under 12(4)., . 


(d) [Repealed under former Act] 


(e) where the property so distributed by the partnership was de- 
preciable property of the partnership of a prescribed class and 
any such person’s percentage of the amount that was the capital 
cost to the partnership of that property exceeds the amount de- 
termined under paragraph (b) to be the cost to the person of the 
person's undivided interest in the property, for the purposes of 
sections 13 and 20 and any regulations made under paragraph 
20(1)(a) 


(i) the capital cost to the person of the person’s undivided 
interest in the property shall be deemed to be the person’s 
percentage of the amount that was the capital cost to the part- 
nership of the property, and 


(ii) the excess shall be deemed to have been allowed to the 
person in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the person of the undivided 
interest; 


Proposed Amendment — 98(3)(e) 


(€) where the property so distributed by the partnership was 
depreciable property of the partnership of a prescribed class 
and any such person’s percentage of the amount that was the 
capital cost to the partnership of that property exceeds the 
amount determined under paragraph (b) to be the cost to the 

_ person of the person’s undivided interest or right in the pro- 
perty, for the purposes of sections 13 and 20 and any regula- 
tions made under paragraph 20(1)(a) 


(i) the capital cost to the person of the person’s undivided 
_ interest or right in the property shall be deemed to. be the 
_ person’s percentage of the amount that was the capital cost 

to the partnership of the property, and 


(ii) the excess shall be deemed to have been allowed to the 
person in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
_ years before the acquisition by the person of the undivided 
interest or right; pes in 7 ne 


Income Tax Act, Part I, Division B 


2010 draft legislation (Part 2 — bijurali 


to have disposed of each 
such property for proceeds equal to the cost amount to the part- 
nership of the property immediately before its distribution; and 


(g) where the property so distributed by the partnership was eli- 
gible capital property in respect of the business, 


(i) for the purposes of determining under this Act any amount 
relating to cumulative eligible capital, an eligible capital 
amount, an eligible capital expenditure or. eligible capital 
property, each such person shall be deemed to have contin- 
ued to carry on the business, in respect of which the property 
was eligible capital property and that was previously carried 
on by the partnership, until the time that the person disposes 
of the person’s undivided interest in the property, 
__ Proposed Amendment — 98(3)(g)(i) - 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralis “sub: 
209(6), will amend subpara. 98(3)(g)(i) by substituting “interest or right’ for “interest' 


to come into force on Royal Assent: 2 2 
Technical Notes (July 2010): See under 12(4). 


(ii) for the purposes of determining the person’s cumulative 
eligible capital in respect of the business, an amount equal to 
“/4 of the amount determined under subparagraph (b)(i.1) in 
respect of the business shall be added to the amount other- 
wise determined in respect thereof for P in the definition “cu- 
mulative eligible capital” in subsection 14(5), and 


(iii) for the purpose of determining after the particular time 
the amount required by paragraph 14(1)(b) to be included in 
computing the person’s income in respect of any subsequent 
disposition of property of the business, the value determined 
for Q in the definition “cumulative eligible capital” in sub- 
section 14(5) is deemed to be the amount, if any, of that per- 
son’s percentage of the value determined for Q in that defini- 
tion in respect of the partnership’s business immediately 
before the particular time. 
Related Provisions: 24(3) — Where partnership has ceased to exist; 53(4) — Effect 
on ACB of partnership interest; 69(11)(a)(i) — Exception to rule deeming proceeds at 
FMV where capital gains exemption claimed after dissolution of partnership; 80.03(1), 
(3)(c) — Capital gain where para. 98(3)(a) applies to partnership interest on disposition 
following debt forgiveness; 85(3) — Alternative provision where partnership wound 
up; 96(4) — Election; 96(6) — Penalty for late filed election: 98(2) — Deemed pro- 
ceeds; 98(4) — Application. 
History: Subpara. 98(3)(g)(iii) amended by 2001, c. 17, subsec. 75(1), applicable in 
respect of taxation years that end after February 27, 2000, The subpara. formerly read; 


(iii) for the purposes of determining after the particular time 


(A) the amount deemed under subparagraph 14(1)(a)(v) to be the person’s 
taxable capital gain, and 


(B) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the person’s income 


in respect of any subsequent disposition of the property of the business, the . 
amount determined for Q in the definition “cumulative eligible capital” in sub- 
section 14(5) shall be deemed to be the amount, if any, of that person’s percent- 
age of the amount determined under that clause in respect of the partnership’s 
business immediately before the particular time. 


Cl. 98(3)(g)(iii)(B) amended by 1995, c. 3, subsec. 26(2), applicable to acquisitions of 
property that occur after February 22, 1994. Cl. (B) formerly read: 
(B) the amount to be included under paragraph 14(1)(b) in computing the income 
of the, person 


All that portion of para. 98(3)(b) preceding subpara. (ii) amended, and para. (g) added, 
by 1994, c. 7, Sch. VIII (1993, c, 24), subsecs. 41(1) and (2), applicable to acquisitions 
of property occurring as a result of a partnership ceasing to exist after the beginning of 
its first fiscal period beginning after 1987, That portion of para. (b) formerly. read: 


(b) the cost to each such person of the person’s undivided interest in each such 
property shall be deemed to be an amount equal to 


(i) the person’s percentage of the cost amount to the partnership of the pro- 
perty immediately before its distribution 


plus ' 
Regulations: 230(3) (no information return required). 
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| Ee Application Rules: 20(1.2) (where transferred depreciable property ‘was owned 
by transferor since before 1972). 


Interpretation Bulletins: IT-338R2: SUE interests — effects on ACB sesult- 
ing from admission or retirement of a partner (archived); IT-442R: Bad debts and 
_ reserves for doubtful, debts; IT-457R: Election by professionals to exclude work in pro- 
gress from income; IT-471R: Merger of partnerships. 


LT. Technical News: 12 (adjusted cost base of partnership interest). 
- Information Circulars: 76-19R3: Transfer of property to a corporation under s. 85. 
Forms: T2060: Election for disposition of property upon cessation of partnership. 


4) Where subsec. (3) does not apply —— Subsection (3) is not 
applicable in any case in which subsection (5) or, 85(3) is 
applicable. 


(5) Where partnership business carried on as sole propri- 
etorship — Where at any particular time after 1971 a Canadian 
partnership has ceased to exist and within 3 months after the partic- 
ular time one, but not more than one, of the persons who were, im- 
mediately before the. particular time, members, of the .partnership 
(which person is in this subsection referred to as the “proprietor”, 
whether an individual, a trust or a corporation) carries on alone the 
business that was the business of the partnership and continues to 
use, in the course of the business, any property that was, immedi- 
ately before the particular time, partnership property and that was 
received by the proprietor as proceeds of disposition of the proprie- 
tor’s interest in the partnership, the following rules apply: 
(a) the proprietor’s proceeds of disposition of the proprietor’s 
_ interest in the partnership shall be deemed tobe an amount equal 
to the greater of 


(i) the total of the adjusted cost base to the proprietor, imme- 
diately before the particular time, of the proprietor’s interest 
in the partnership, and the adjusted cost base to the proprietor 
of each other interest in the partnership deemed by paragraph 
(g) to have been acaunres by the proprietor at the particular 
time, and 


(ii) the total of 


(A) the cost amount to the partnership, immediately 
before the particular time, of each such ‘property so re- 
ceived by the proprietor, and 


(B) the amount of any other proceeds of the disposition of 
the proprietor’s interest in the partnership received by the 
proprietor; 
(b) the cost to the proprietor of each such property shall be 
deemed to be an amount equal to the total of 


(i) the cost amount to the partnership of the property immedi- 
ately before that time, 


(i.1) where the property is eligible capital property, “/s of the 
amount, if any, determined for F in:the definition “cumula- 
tive eligible capital’ in subsection 14(5) in respect of the 
partnership’s’ business ‘immediately before ‘the particular 
time, and 


(ii) where the amount determined under subparagraph (a)(i) 
exceeds the, amount determined under subparagraph (a)(il), 
the amount determined under paragsaph (c) in respect of the 
property; 
(c) the amount determined under this paragraph in respect of 
each such property so received by the proprietor that is a capital 
property (other than depreciable property) of the proprietor is 
such portion of the excess, if any, described. in subparagraph 
(b)(ii) as is designated by the proprietor in respect of the: pro- 
perty, except that 


(i) in no case shall the amount so designated in respect of any 
such property exceed the amount, if any, by which the fair 
market value of the property immediately after. the particular 
time exceeds the cost amount to the partnership of the. pro- 
perty immediately before that time, and 


(ii) in no.case shall the total of amounts so designated: in re- 
spect of all such capital properties (other than depreciable 
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property) exceed the excess, if any, described in subpara- 
graph (b)(i); 
(d) [Repealed under former Act] 


(e) where any such property so received by the proprietor was 
depreciable property of a prescribed class of the partnership and 
the amount that was the capital cost to the partnership of that 
property exceeds the, amount,determined under paragraph (b) to 
be the cost to the proprietor of the property, for the purposes of 
sections 13 and 20. and Any, fe atts made under paragraph 
20(1)(a) 

(i) the capital cost to the nirb peiestse of the property shall be 

deemed to.be the amount. that was the capital cost to.the part- 

nership of the property, and 


(ii) the excess shall’ be deemed to have:been allowed:to the 
proprietor in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the proprietor of the property; 


(f) the partnership shall be deemed to have disposed’ of each 
such property for proceeds equal to the cost amount to the part- 
nership, ofthe, property immediately before the particular time; 


(g) where, at the particular time, all other persons who were 
members of the partnership immediately before that time have 
disposed of their interests in the partnership to the proprietor, the 
proprietor shall be deemed at that time to have acquired partner- 
ship interests from those other persons and notito have acquired 
any property: that was property of the partnership; and 


(h) where the property so received by the proprietor is eligible 
capital property in respect of the business, 


(i) for the purpose of determining the proprietor’s cumulative 
eligible capital in respect of the business, an amount equal to 
3/4 of the amount determined under subparagraph (b)(i.1) in 
respect of the business shall be added to the amount other- 
wise determined in respect thereof for P in the definition “cu 
mulative eligible capital” in subsection 14(5), and 


(ii) for the purpose of determining after the particular time 
the amount required by paragraph 14(1)(b) to be included in 
computing the proprietor’s income in respect of any subse- 
quent disposition of property of the business, the value deter- 
mined for Q in the definition “cumulative eligible capital” in 
subsection 14(5) is deemed to be the value, if any, deter- 
mined for Q in that definition in respect of the partnership’s 
business immediately before the particular time. 
Related Provisions: 24(3) — Where partnership has ceased to exist; 53(4) — Effect 
on ACB of partnership interest; 80.03(1), (3)(c)— Capital gain where para: 98(5)(a) 
applies to partnership interest on disposition following debt forgiveness; 88(1)(a.2)— 
Winding-up; 98(2) — Deemed proceeds; 98(4) — Subsec.'98(3) does not apply. 
History: Subpara. 98(5)(h)(ii) amended by 2001, c. 17, subsec. 75(2), applicable in 
respect of taxation years thatiend after February 27, 2000. The subpara. formerly read: 
(ii), for the purposes. of determining after. the particular time 
(A) the amount deemed under subparagraph 14(1)(a)(v) to: be the proprie- 
tor’s taxable capital gain, and 


(B) the amount to be included miter subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in ‘computing the proprietor’s income 


in respect of any subsequent disposition of property of the business, the amount 
determined for Q in the definition “cumulative ’ eligible capital’ in subsection 
14(5) shall be deemed to be the amount, if any, determined for Q in’ that defini- 
tion in respect of the padi gnew business immediately ‘before the particular 
time, 
Cl..98(5)(h)Gi)(B) amended a 1995, c. 3, subsec. 26(3); applicable to acquisitions of 
property that occur-after February 22, 1994. Cl. (B) formerly read: 
(B) the amountito be included under paragraph 14(1)(b) in computing the propri- 
etor’s) income 
All that portion of para. 98(5)(b) preceding subpara. (ii) amended, and para. (h) added, 
by 1994, c. 7, Sch. VIII (1993, c, 24), subsecs. 41(3) and (4), applicable to acquisitions 
of property occurring as a result of a partnership ceasing to exist after the beginning of 
its first fiscal period beginning after 1987. That portion of para. (b) formerly read: 
(b) the cost to the proprietor of each such property so received by the proprietor 
shall be deemed to be an amount equal to j 
(i) the cost amount to the partnership of the property immediately before that 
time, 
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plus 


Subpara. 98(5)(a)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 73(2), ap- 
plicable to partnerships ceasing to exist after January 15, 1987. Subpara. (a)(i) formerly 
read: 


(i) the total of the adjusted cost base to the proprietor, immediately before the 
particular time, of the proprietor’s interest in the partnership, and the cost to the 
proprietor of all interests in the partnership deemed by paragraph (g) to have 
been acquired by the proprietor at the particular time, and 


Selected Cases [subsec. 98(5)]: Stefanson Farms Ltd. v. R., [2009] 3 C.T.C. 2368 
(TCC) (Provision not applicable where partnership continued during interim period); 
Bow River Pipe Lines Ltd. v. Canada, [1997] 1 C.T.C. 2306 (TCC) (Rollover denied 
where taxpayer unable to establish that it was member of partnership). 


I.T. Application Rules: 20(1.2) (where transferred depreciable property was owned 
by transferor since before 1972). 


Interpretation Bulletins: IT-338R2: Partnership interests — effects on ACB result- 
ing from admission or retirement of a partner (archived); IT-457R: Election by profes- 
sionals to exclude work in progress from income; IT-474R2: Amalgamations of Cana- 
dian corporations. 


Information Circulars: 88-2, para. 22: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


(6) Continuation of predecessor partnership by new part- 
nership — Where a Canadian partnership (in this subsection re- 
ferred to as the “predecessor partnership”) has ceased to exist at any 
particular time after 1971 and, at or before that time, all of the pro- 
perty of the predecessor partnership has been transferred to another 
Canadian partnership (in this subsection referred to as the “new 
partnership”) the only members of which were members of the 
predecessor partnership, the new partnership shall be deemed to be 
a continuation of the predecessor partnership and any member’s 
partnership interest in the new partnership shall be deemed to be a 
continuation of the member’s partnership interest in the predecessor 
partnership. 

Related Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 
interest; 142.51(10) — Accounting changes — transitional rules for financial institu- 
tions; Reg. 8103(5)— Mark-to-market transition — inclusion; Reg. 9204(4) — 
Residual portion of specified debt obligation. 


Regulations: 230(3) (no information return required). 


Interpretation Bulletins [subsec. 98(6)]; IT-338R2: Partnership interests — ef- 
fects on ACB resulting from admission or retirement of a partner (archived); IT-457R: 
Election by professionals to exclude work in progress from income; IT-474R2: Amal- 
gamations of Canadian corporations. 


Definitions [s. 98]: “adjusted cost base” —54, 248(1); “amount”, “business” — 
248(1); “Canadian partnership” — 102(1), 248(1); “capital property” — 54, 248(1); 
“cost amount” — 248(1); “cumulative eligible capital” — 14(5), 248(1); “depreciable 
property” — 13(21), 248(1); “eligible capital amount” — 14(1), 248(1); “eligible capi- 
tal expenditure” — 14(5), 248(1); “eligible capital property” — 54, 248(1); “mem- 
ber” — 102(2); “person”, “property”, “regulation” — 248(1); “substituted” — 248(5); 
“taxation year’? — 11(2), 249; “taxpayer” — 248(1). 


98.1 (1) Residual interest in partnership — Where, but for 
this subsection, at any time after 1971 a taxpayer has ceased to be a 
member of a partnership of which the taxpayer was a member im- 
mediately before that time, the following rules apply: 


(a) until such time as all the taxpayer’s rights (other than a right 
to a share of the income or loss of the partnership under an 
agreement referred to in subsection 96(1.1)) to receive any pro- 
perty of or from the partnership in satisfaction of the taxpayer’s 
interest in the partnership immediately before the time at which 
the taxpayer ceased to be a member of the partnership are satis- 
fied in full, that interest (in this section referred to as a “residual 
interest”) is, subject to sections 70, 110.6 and 128.1 but notwith- 
standing any other section of this Act, deemed not to have been 
disposed of by the taxpayer and to continue to be an interest in 
the partnership; 


(b) where all of the taxpayer’s rights described in paragraph (a) 
are satisfied in full before the end of the fiscal period of the part- 
nership in which the taxpayer ceased to be a member thereof, the 
taxpayer shall, notwithstanding paragraph (a), be deemed not to 
have disposed of the taxpayer’s residual interest until the end of 
that fiscal period; 


Income Tax Act, Part I, Division B 


(c) notwithstanding subsection 40(3), where at the end of a fiscal 
period of the partnership, in respect of a residual interest in the 
partnership, é F 


(i) the total of all amounts required by subsection 53(2) to be 
deducted in computing the adjusted cost base to the taxpayer 
of the residual interest at that time | 


exceeds v 
(ii) the total of the cost to the taxpayer of the residual interest 


determined for the purpose of computing the adjusted cost 
base to the taxpayer of that interest at that time and all 
amounts required by subsection 53(1) to be added to the cost 
to the taxpayer of the residual interest in computing the ad- 
justed cost base to the taxpayer of that interest. at that time. 


the amount of the excess shall be deemed to be a gain of the 
taxpayer, for the taxpayer’s taxation year that includes that time, 
from a disposition at that time of that residual interest; and 


(d) where a taxpayer has a residual interest 


(1) by reason of paragraph (b), the taxpayer shall, except for 
the purposes of subsections 110.1(4) and 118.1(8), be 
deemed not to be a member of the partnership, and ao 


(ii) in any other case, the taxpayer shall, except for the pur- 
poses of subsection 85(3), be deemed not to be a member of 
the partnership. 
Related Provisions: 40(3.2) — Para. 98.1(1)(c) takes. precedence over subsec. 


40(3.1); 96(1.01)(a) — Income allocation to former partner; 98.1(2) — Continuation of 
original partnership; 98.2 — Transfer of interest on death. 


History: Subpara. 98.1(1)(d)(i) amended to substitute “110.1(4) and 118.1(8)” for 
“110.1(4), 118.1(8) and 127(4.2)” by 2006, c. 9, s. 63, in force on January 1, 2007. 


Para. 98.1(1)(a) amended by 1998, c. 19, s. 125, applicable to 1994 et seg. The para. 
formerly read: 


(a) until such time as all the taxpayer’s rights (other than a right to a share of the 
income or loss of the partnership under an agreement referred to in subsection 
96(1.1)) to receive any property of or from the partnership in satisfaction of the 
taxpayer's interest in the partnership immediately before the time that the tax- 
payer ceased to be a member of the partnership are satisfied in full, that interest 
(in this section referred to as a “residual interest’) shall, subject to sections 70 
and 128.1 but notwithstanding any other section of this Act, be deemed not to 
have been disposed of by the taxpayer and to continue to be an. interest in the 
partnership; 


The closing words of para. 98.1(1)(c) amended by 1995, c. 3, s. 27, applicable to 1994 
et seq. except that, in its application to the 1994 and 1995 taxation years, the closing 
words shall be read as follows: 


the amount of the excess shall be deemed to be a gain of the taxpayer, for the 
taxpayer’s taxation year that includes that time, from a disposition at that time of 
that residual interest and, for the purposes of section 110.6, the residual interest 
shall be deemed to have been disposed of by the taxpayer at that time; and 


The closing words formerly read: 


the amount of the excess shall be deemed to be a gain of the taxpayer, for the 

taxation year of the taxpayer that includes that time, from a disposition at that 
time of that residual interest and, for the purposes of section 110.6, the residual 
interest shall be deemed to have been disposed of by the taxpayer in that year; 
and 


Para. 98.1(1)(a) substituted by 1994, c. 21, s. 45, applicable after 1992 except that, 
where a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21, the 
amended para. applies to the corporation from the time at which the corporation was 
first granted articles of continuation (or similar constitutional documents) in another 
jurisdiction. Para. 98.1(1)(a) formerly read: 


(a) until such time as all the taxpayer’s rights (other than a right to a share of the 
income or loss of the partnership under an agreement referred to in subsection 
96(1.1)) to receive any property of or from the partnership in satisfaction of the 
taxpayer’s interest in the partnership immediately before the time that the tax- 
payer ceased to be a member of the partnership are satisfied in full; that interest 
(in this section referred to as a “residual interest”) shall, subject to sections 48 
and 70 but notwithstanding any other section of this Act, be deemed not to have 
been disposed of by the taxpayer and to continue to be an interest in the 
partnership; 


That portion of para. 98.1(1)(c) following subpara. (ii) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 74, applicable to 1985 et seq. That portion formerly read: 
the amount of the excess shall be deemed to be a gain of the taxpayer for the 
year from a disposition at that time of that residual interest: and 


1.T. Application Rules: 23(4.1)(b) (where professional practice carried on in partner- 
ship since before 1972). 
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Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. 


(2) Continuation of original partnership — Where a partner- 
ship (in this subsection referred to as the “original partnership”) has 
or would but for subsection 98(1) have ceased to exist at a time 
when a taxpayer had rights described in paragraph (1)(a) in respect 
of that partnership and the members of another partnership agree to 
satisfy all or part of those rights, that other partnership shall, for the 
purposes of that paragraph, be deemed to be a continuation of the 
original partnership. 
Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner. 
Definitions [s. 98.1]: “amount” — 248(1); “property” — 248(1); “residual inter- 
est” — 98.1(1)(a); “taxpayer” — 248(1). 


98.2 Transfer of interest on death — Where by virtue of the 
death of an individual a taxpayer has acquired a property that was 
an interest in a partnership to which, immediately before the indivi- 
dual’s death, section 98.1 applied, 


(a) the taxpayer shall be deemed to have acquired a right to re- 
ceive partnership property and not to have acquired an interest in 
a partnership; 


(b) the taxpayer shall be deemed to have acquired the right re- 
ferred to in paragraph (a) at a cost equal to the amount deter- 
mined to be the proceeds of disposition of the interest in the 
partnership to the deceased individual by virtue of paragraph 
70(5)(a) or (6)(d), as the case may be; and 


(c) section 43 is not applicable to the right. 


Related Provisions: 53(2)(0) — Deductions from» ACB; 248(8)— Meaning of 
“consequence” of death. 

Definitions [s. 98.2]: “amount”, “individual” — 248(1); “property”, “taxpayer” — 
248(1). 

Interpretation Bulletins [s. 98.2]: IT-242R: Retired partners; IT-278R2: Death of a 


partner or of a retired partner; IT-349R3: Intergenerational transfers of farm property 
on death. 


99. (1) Fiscal period of terminated partnership — Except as 
provided in subsection (2), where, at any time in a fiscal period of a 
partnership, the partnership would, but for subsection 98(1), have 
ceased to exist, the fiscal period shall be deemed to have ended im- 
mediately before that Hine 


Related Provisions: 127. ocd, 1), (c.2) — Exclusion from minimum tax. 


(2) Fiscal period of terminated partnership for individual 
member — Where an individual was a member of a partnership 
that, at any time in a fiscal period of a partnership, has or would 
have, but for subsection 98(1), ceased to exist, for the purposes of 
computing the individual’s income for a taxation year the partner- 
ship’s fiscal period may, if the individual so elects and subsection 
249.1(4) does not apply in respect of the partnership, be deemed to 
have ended immediately before the time when the fiscal period of 
the partnership would have ended if the partnership had not so 
ceased to exist. 


Related Provisions: 25(1) — Parallel rule for individuals; 99(3), (4) — Validity of 
election. 
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History: Subsec. 99(2) amended by 1996, c. 21, s. 17.1, applicable to fiscal periods 
that begin after 1994. The subsec. formerly read: 


(2) Fiscal period for individual member of terminated partnership — Where 
an individual was a member of a partnership that, at any time in a fiscal period of 
the partnership, has or would have, but for subsection 98(1), ceased to exist, for 
the purposes of computing the individual’s income for a taxation year the part- 
nership’s fiscal period may, if the individual so elects, be deemed to have ended 
immediately before the time when the fiscal period of the partnership would 
have ended if the partnership had not so ceased to exist. 


Interpretation Bulletins: IT-179R: Change of fiscal period. 
Information Circulars; 76-19R3: Transfer of property. to a corporation under s.. 85. 


(3) Validity of election — An election under subsection (2) is not 
valid unless the individual was resident in Canada at the time when 
the fiscal period of the partnership would, if the election were valid, 
be deemed to have ended. 


Related Provisions: 96(4)-(7) — Elections. 


(4) Idem — An election under subsection (2) is not valid if, for the 
individual’s taxation year in which a fiscal period of the partnership 
would not, if the election were valid, be deemed to have ended but 
in which it would otherwise have ended, the individual elects to 
have applicable the rules set out in the Income Tax Application 
Rules that apply when two or more fiscal periods of a partnership 
end in the same taxation year. 

Definitions [s. 99]: “Canada” — 255; “fiscal period” — 99(1), (2), 249.1; “indivi- 
dual” — 248(1); “member” — 102(2); “resident in Canada” — 94(3)(a)(viii), 250; 
“taxation year” — 11(2), 249; “taxpayer” — 248(1). 


100. (1) Disposition of an interest in a partnership — Not- 
withstanding paragraph 38(a), a taxpayer’s taxable capital gain for a 
taxation year from the disposition of an interest in a partnership to 
any person exempt from tax under section 149 shall be deemed to 
be 


(a) ¥2 of such portion of the taxpayer’s capital gain for the year 
therefrom as may reasonably be regarded as attributable to in- 
creases in the value of any partnership property of the partner- 
ship that is capital property other than depreciable property, 


plus 
(b) the whole of the remaining portion of that capital gain. 


Related Provisions: 100(5) — Deemed capital loss on amount paid following dispo- 
sition of partnership interest. 


History: Para. 100(1)(a) amended by 2001, c. 17, s. 76 to replace the reference to the 
fraction “3/4” with a reference to the fraction “1/2”, applicable to taxation years that 
end after February 27, 2000 except that, where a taxation year of a taxpayer includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the reference to the fraction “1/2” shall be read as a reference 
to the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for 
the year. 


(2) Gain from disposition of interest in partnership — In 
computing a taxpayer’s gain for a taxation year from the disposition 
of an interest in a partnership, there shall be included, in addition to 
the amount thereof determined under subsection 40(1), the amount, 
if any, by which 
(a) the total of all amounts required by subsection 53(2) to be 
deducted in computing the adjusted cost base to the taxpayer, 
immediately before the disposition, of the interest in the 
partnership, 


exceeds 
(b) the total of 


(i) the cost to the taxpayer of the interest in the partnership 
determined for the purpose of computing the adjusted cost 
base to the taxpayer of that interest at that time, and 


(ii) all amounts required by subsection 53(1) to be added to 

the cost to the taxpayer of that interest in computing the ad- 

justed cost base to the taxpayer of that interest at that time. 
Related Provisions: 100(5) — Deemed capital loss on amount paid following dispo- 
sition of partnership interest. 


Selected Cases [subsec. 100(2)]}: Stursberg (R.K.G.) v. MNR, [1993] 2 C.T.C. 76 
(FCA) (Transactions resulting in reduction of partner’s share and corresponding in- 
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crease of another partner’s share was disposition of part of first partner’s interest, not 
distribution of capital). ee vi 


Interpretation Bulletins: 1T-268R4: Inter vivos transfer of farm property to child; 
IT-278R2: Death of a partner or of a retired partner. 


(2.1) ldem — Where, as a result of an amalgamation or merger, an 
interest in a partnership owned by a predecessor corporation has be- 
come property of the new corporation formed as a result of the 
amalgamation or merger and the predecessor corporation was not 
related to the new corporation, the predecessor corporation shall be 
deemed to have disposed of the interest in‘ the partnership to the 
new corporation immediately before the amalgamation or merger 
for proceeds of disposition equal to the adjusted cost base to the 
predecessor corporation of the interest in the partnership at the time 
of the disposition and the new corporation shall be deemed to have 
acquired the interest in the partnership from the predecessor corpo- 
ration immediately after that time at a cost equal to the proceeds of 
disposition. . 


Related Provisions: 87(2)(e.1) — Partnership interest. 


Interpretation Bulletins: IT-474R2: Amalgamations of Canadian corporations. 


(3) Transfer of interest on death — Where by virtue of the 
death of an individual a taxpayer has acquired a property that was 
an interest in a partnership immediately before the individual’s 
death (other than an interest to which, immediately before the indi- 
vidual’s death, section 98.1 applied) and the taxpayer is not a mem- 
ber of the partnership and does not become a member of the part- 
nership by reason. of that acquisition, 


(a) the taxpayer shall be deemed to have acquired a right to re- 
ceive partnership property and not to have acquired an interest in 
a partnership; 


(b) the taxpayer shall be deemed to have acquired the right re- 
ferred to in paragraph (a) at a cost equal to the amount deter- 
mined to be the proceeds of disposition of the interest in the 
partnership to the deceased individual by virtue of paragraph 
70(5)(a) or (6)(d), as the case may be; and 


(c) section 43 is not applicable to the right. 


Related Provisions: 53(2)(0) — Deduction from ACB, 248(8) — Meaning of.‘‘con- 
sequence” of death. 


Interpretation Bulletins: IT-278R2: Death of a partner or of a retired partner; IT- 
349R3: Intergenerational transfers of farm property on death. 


(4) Loss re interest in partnership — Notwithstanding para- 
graph 39(1)(b), the capital loss of a taxpayer from the disposition at 
any time of an interest in a partnership is deemed to be the amount 
of the loss otherwise determined minus the total of all amounts each 
of which is the amount by which the taxpayer’s share of the partner- 
ship’s loss, in respect of a share of the capital stock of a corporation 
that was property of a particular partnership at that time, would 
have been reduced under subsection 112(3.1) if the fiscal period of 
every partnership that includes that time had ended immediately 
before that time and the particular partnership had disposed of the 
share immediately before the end of that fiscal period for proceeds 
equal to its fair market value at that time. 


Related Provisions: 40(3.7)— Application to non-resident individual; 
53(2)(c)(i)(C) — Reduction in ACB; 100(5) — Deemed capital loss on amount paid 
following disposition of partnership interest; 107.4(3)(b)(i) — Application of stop-loss 
tule to qualifying disposition. 


History: Subsec. 100(4) amended by 1998,:c. 19, s. 126, applicable to dispositions that 
occur after April 26, 1995. The subsec. formerly read: 


(4) Notwithstanding paragraph 39(1)(b), the capital loss of a corporation from 
the disposition at any time of an interest in a partnership shall be deemed to be 
the amount of the loss otherwise determined minus the total of all amounts each 
of which is the amount by which the corporation’s share of the: partnership’s 
loss, in respect of a share of the capital stock of a corporation that was property 
of the partnership at that time, would have been reduced pursuant to subsection 
112(3.1) or (4.2) had the fiscal period of the partnership ended immediately 
before that time and had the partnership disposed of the share immediately. 
before the end of that fiscal period for its fair market value at that, time: 
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amount is paid pursuant t a legal obligatic n 
ay the amount. at 

The July 16, 2010 draft legisl: 
, applicable to 1995 er seq. 

al Notes (July 2010): Section 100 cont 
al gains and losses in respect of an interes 


b s under which a former member of a partnership 
ceased member is required to pay an amount to the partnership to 


mer member’s equity account. Such a situation could arise, for ins ce 
the part p has a net loss for the partnership’s fiscal period in which the taxpayer 
ceased to be a member. The former member may have been deemed to have reali: 
a capital gain under subsection 100(2) upon disposition of the partnership i 
the former member had at that time a “negative” a cost b; 
G h a negative balance were allowed under that section). 
New subsection 100(5), which generally applies to the 1995 and subsequent taxatio 
years, deems a taxpayer to have a capital loss from the payment by the taxpayer o! 
amount after the time of disposition of the partnership interest, if that amot 

have been a capital contribution to the partnership if the taxpayer had st 
member at the time of the payment. The loss is available to the former mem! 
an heir who has been deemed by subsection 100(3) to have acquired a 


Y SER ees ae os oat 


eG ee tye a 2 ORL og 
Mr. Green was a partner in XYZ Partnership until June 30. The fise period end 
_ Of the partnership was December 31. The adjusted cost base of his partnership 
interest on January I was Nil. From January to June 30 he withdrew $16,000 i 
‘capital. = 6 OS Ss Cree ca : yy ' May ¥ bf 
‘Shortly after the fiscal period end, all the partners agree tha d Gr. n 
Of the partnership loss for the period was $20,000. During the following 
‘paid $36,000 owing by him to the partnership in satisfaction of h 
A summary of Mr. Green's adjusted cost base is as follows: spent! 


Wye 
Ze 


wt 


January 1, Year I 
Retirement of Mr. Green, June 30. 
December 31, Year 1, : 
~ Share of loss for 6 months 
March Bia Repayment of partner- 


ship capital 


: S Ais Se 36,000 
Mr. Green is entitled to claim a partnership loss of $20,000 for the 
in which he retired (“Year 1”). He had a $36,000 “negative” adju. 

for his partnership interest as at the time that he left the partners 
to a deemed capital gain under subsection 100(2) for Year 1. H 
be allowed a $36,000 capital loss under subsection 100(5) for the 1 
in which he repaid the deficit. Bias ab) 


Definitions [s. 100]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); 


“Capi- 
tal gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); “capital property” — 
54, 248(1); “corporation” — 248(1), Interpretation Act 35(1); “depreciable pro- 
perty” — 13(21), 248(1); “disposition”? —248(1); “fiscal period” — 249(2)(b), 249.1; 
“member” — 102(2); “person” — 248(1); “property” — 248(1); . “share” — 248(1); 
“taxable capital gain” — 38(a), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


101. Disposition of farmland by partnership — Where a tax- 
payer was a member of a partnership. at the end of a taxation’ year of 
the partnership in which the partnership disposed of land used in a 
farming business of the partnership, there may be deducted in com- 
puting the taxpayer’s income for the taxpayer’s taxation year in 
which the taxation year of the partnership ended, 2 of the total of 
all amounts each of which is an amount in respect.of. that taxation 
year of the taxpayer or any preceding taxation year of the taxpayer 
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ending after 1971, equal to the taxpayer’s loss, if any, for the year 
from the farming business, to the extent that the loss 


(a) was, by virtue of section 31, not deductible in arene the 
- taxpayer’s income for the year; 


(b) was not deducted for the purpose of computing the tax- 
_ payer’s taxable income for the taxpayer’s taxation year in which 

the partnership’s taxation year in which:the land was disposed of 

ended, or for any preceding taxation year of the taxpayer; 


- (c) did not exceed that proportion of the total of 


(i) taxes (other than income or profits taxes or taxes imposed 
by reference to the transfer of the property) paid by the part- 
nership in its taxation year ending in the year or payable by it 
in respect of that taxation year to a province or a Canadian 
municipality in respect of the property, and 


(ii) interest paid by the partnership in its taxation year ending 
in the year or payable by it in respect of that taxation year, 
pursuant to a legal obligation to pay interest on borrowed 
money used to acquire the property or on any amount as con- 
sideration payable for the property, ‘ 


' (to the extent that the taxes and interest were included in com- 
puting the loss of the partnership for that taxation year from the 
farming business), that 


(iii) the, taxpayer’s 
year 


is of 
(iv) the partnership’s loss from the farming business. for its 
taxation year ending in the. year;.and_, 


_ (d) did not.exceed. the remainder obtained. when 


(i) the total of each of the taxpayer’s losses from the farming 
business for taxation years preceding the year (to the extent 
that those losses are included in computing the amount deter- 
mined under this section in respect of the taxpayer) 


is deducted from 


(ii) twice the amount of the taxpayer’s taxable capital gain 
from the disposition of the land. 


Related Provisions: 53(1)(i) — Corresponding rule for non-partnerships — addition 
to ACB; 96(1.01)(a) — Income allocation to former partner; 96(1.1) — Allocation of 
share of income to retiring partner; 111(7) — Limitation on loss carryforward. 


History: S. 101 amended by 2001, c. 17, s. 77, to replace the reference to the fraction 
“3/4” with a reference to the fraction “1/2” and by replacing the reference to the ex- 
pression “4/3 of with a reference/to the-word “twice”; applicable to taxationyears that 
end after February 27, 2000 except that; in applying it to a taxpayer’s taxation year that 
includes February 28, 2000 or October,17, 2000, or began after February. 28, 2000 and 
ended before October 17, 2000, 


Z ’ (a) the reference to the fraction “1/2” shall be read as a reference to the fraction in 
_ para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for'the year, 
and 


s.loss from the, farming business for the 


(b) the reference to.the word “twice” shall be read as a reference to the expression 
“the fraction that ‘is the reciprocal of the fraction in para. 38(a), as amended by 
2001, c. 17, that ‘applies to the taxpayer for the year, multiplied by”. 

Definitions [s. 101]: “amount”, “borrowed money”, “business”, “farming” — 
248(1); “member” — 102(2); “property” — 248(1); “province” — Interpretation, Act 
35(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxa- 
tion year” — 249; “taxpayer” — 248(1). 


102. (1) Definition of “Canadian partnership” — In this sub- 
division, “Canadian partnership” means a partnership all of the 
members of which were, at any time in respect of which the expres- 
sion is relevant; resident in-Canada. | 

Related Provisions: 80(1) — “Eligible Canadian partnership”; 94(4)(b) [pro- 
posed] — Deeming non-resident trust to be resident in Canada does not apply to para. 
(b); 96(8) — Anti-avoidance rules; 212(13.1)(b) — Non-Canadiani partnership deemed 
non-resident for withholding tax purposes; 248(1)“Canadian partnership” — Definition 
applies to entire Act; Income Tax Conventions Interpretation Act 6.2 — Partnership 
with Canadian resident partner cannot be resident in another country. 


(2) Member of a partnership — In this subdivision, a reference 
to a person or a taxpayer who'is a member of a particular partner- 
ship shall include a reference to another partnership that is a mem- 
ber of the particular partnership. 


Subdivision j — Partnerships and Their Members 


| Definitions [s.. 102]: “Canada” — 255;, “person” — 248(1); 


S. 103 


Selected Cases [s. 102]: Randall v. R., [1985])1 C.T:C: 268 (FCTD) (Non-resident 


| member not actively participating in business taxed as if carrying on business in Can- 


ada where participating in profits). 


| “resident. in.Canada”” — 
250; “taxpayer” — 248(1). , 


Interpretation Bulletins [s..102]: IT-123R6: Transactions involving eligible capital 
property; IT-338R2: Partnership interests — effects on adjusted. cost. base resulting 
from the admission or retirement of a partner (archived); IT-413R: Election by mem- 
bers of a partnership under subsection 97(2); IT-417R: Merger of partnerships. 


103. (1) Agreement to share income, etc., so as to reduce 
or postpone tax otherwise payable — Where the members of 
a partnership have agreed to. share, in a specified proportion, any 
income or loss of the partnership from any source or from sources 
in a particular place, as the case.may. be, or, any other.amount in 
respect of any activity of the partnership that is relevant to the com- 
putation of the income or taxable income of any of. the members 
thereof, and the principal reason for. the agreement may reasonably 
be considered to be the reduction or postponement of the tax) that 
might otherwise have been or become payable under this Act, the 
share of each member of the’ partnership in the income or loss, as 
the case may be, or in that other amount, is the amount that is rea- 
sonable having regard to all the circumstances including the propor- 
tions in which the members have agreed to share,profits and losses 
of the.partnership from. other sources..or from sources. in, other 
places. 


Related Provisions: 96(1.01)(a) — Income allocation’ to former partner; 103(1.1) — 
Unreasonable allocation of income; 103(2) — Meaning of “losses”; 248(1) — Defini- 
tion of “specified proportion”. 


Selected Cases [subsec. 103(1)]: Stow v. R., [2011] 1 C.T.C. 2434 (TCC) (Provi- 
sion does not permit allocation of partnership loss to former partner); Penn West 
Petroleum Ltd. y. R., [2007] 4 C.T.C. 2063 (TCC) (No.need to establish abuse where 
specific anti-avoidance provision exists); XCO Investments Ltd. v. R., [2007] 2 C.T.C. 
243 (FCA); aff’ g [2006] 1 C.T.C. 2220 (TCC) (Provision applies to'sharing of income 
as well as losses); Signum.Communications Inc. v. Canada, [1991] 2,C.T.C. 31 (FCA) 
(Limited. partner’s losses-not limited by amount of capital contribution). 


1.T. Technical News: 30 (computation/allocation of partnership income and losses). 


(1.1) Agreement to share income, etc., in unreasonable 
proportions — Where two or more members of a partnership who 
are not dealing with each other at arm’s length agree to share any 
income or loss of the partnership or any other amount in respect of 
any activity of the partnership that is relevant to the computation of 
the income or taxable income of those members and the share of 
any such member of that income, loss or other amount is not rea- 
sonable in the circumstances having regard to the capital invested in 
or work performed for the partnership by the members. thereof: or 
such other factors as may be.relevant, that share shall, notwithstand- 
ing any agreement, be deemed to be the. amount that. is. reasonable 
in the circumstances. 


Related Provisions: 96(1.01)(a) — Income allocation.to former-partner. 


Selected Cases [subsec. 103(1.1)]: Paajanen v. R., [2012] 1'C.T.C. 2047 (TCC) 
(Agreement to share income on basis of cash ‘distributions not unreasonable in particu- 
lar circumstances); Stow v. R., [2011] 1 C.T.C. 2434 (TCC) (Provision does not permit 
allocation of partnership loss to former partner); Krauss v. R., [2010] 2 C.T.C. 2023 
(TCC) (Unreasonable allocation of partnership income adjusted); Archbold v. Canada, 
[1995] 1 C.T.C. 2872 (TCC) (No legal impediment to partner’s drawing salary from 
partnership). 


Interpretation Bulletins: IT-231R2: Partnerships — partners not dealing at arm’s 
length. 


(2) Definition of “losses” — For the purposes of this section, the 
word “losses” when used in the expression “profits and losses” 
means losses perained without reference to other provisions of 


| this Act. 


Related Provisions: 96(1.1) — Allocation of share of income to retiring partner, 
Definitions [s. 103]: “amount” — 248(1); “arm’s length’ — 251(1); “assessment”? — 


248(1); “losses” — 103(2); “member” — 102(2); “specified proportion” — 248(1); 
“taxable income” — 2(2), 248(1). 


_ Interpretation Bulletins: IT-338R2: Partnership interests — effects on adjusted cost 


base resulting from the admission or retirement of a partner (archived). 
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S. 104(1) 


Subdivision k — Trusts and Their 
Beneficiaries 


104. (1) Reference to trust or estate — In this Act, a reference 
to a trust or estate (in this subdivision referred to as a “‘trust”) shall, 
unless the context otherwise requires, be read to include a reference 
to the trustee, executor, administrator, liquidator of a succession, 
heir or other legal representative having ownership or control of the 
trust property, but, except for the purposes of this subsection, sub- 
section (1.1), subparagraph (b)(v) of the definition “disposition” in 
subsection 248(1) and paragraph (k) of that definition, a trust is 
deemed not to include an arrangement under which the trust can 
reasonably be considered to act as agent for all the beneficiaries 
under the trust with respect to all dealings with all of the trust’s 
property unless the trust is described in any of paragraphs (a) to 
(e.1) of the definition “trust” in subsection 108(1). 
Related Provisions: 75(2) — Revocable or reversionary trust; 94(3) — Non-resi- 
dent trust deemed resident in Canada; 94(3)(a) [proposed] — Trust deemed resident in 
Canada; 104(1.1)— Restricted meaning of “beneficiary”; 108(1) — Meaning of 
“trust”; 122(1) — High rate of tax for inter vivos trusts; 128(1)(b), 128(2)(b) — Estate 
of bankrupt deemed not to be a trust or estate; 146.1(1)“trust” — RESPs — meaning of 
“trust”; 233.2(4) — Reporting requirement re transfers to foreign trust; 233.6(1) — Re- 
porting requirement re distributions from foreign trust; 248(1)“disposition”(b)(v) — 
Where trustee ceasing to act as agent of beneficiary; 248(1)“estate” — Definition ap- 
plies to entire Act; 248(1)“trust” — Definition applies to entire Act; 248(3) — Deemed 
trusts in Quebec; 251(1)(b) — Personal trust and beneficiary deemed not to deal at 
arm’s length. 
History: Subsec. 104(1) amended by 2001, c. 17, subsec. 78(1), applicable to 1998 et 
seq., except that in connection with transfers of property that occur before December 
24, 1998, subsec. 104(1) shall be read as follows: 
(1) In this Act, a reference to a trust or estate (in this subdivision referred to as a 
“trust”) shall, unless the context otherwise requires, be read to include a refer- 
ence to the trustee, executor, administrator, liquidator of the succession, heir or 
other legal representative having ownership or control of the trust property. 
Subsec. 104(1) formerly read: 


(1) In this Act, a reference to a trust or estate (in this subdivision referred to as a 
“trust”) shall be read as a reference to the trustee or the executor, administrator, 
heir or other legal representative having ownership or control of the trust 
property. 
Selected Cases [subsec. 104(1)]: Garron Family Trust (Trustee of) v. R., [2010] 2 
C.T.C. 2346 (TCC); aff'd [2011] 2 C.T.C. 7 (FCA) (Test for determining residence of 
trusts same as for corporations, i.e., place of central management and control). 
Interpretation Bulletins: IT-216: Corporation holding property as agent for share- 
holder (archived); IT-447: Residence of a trust or estate. 
1.T. Technical News: 7 (revocable living trusts, protective trusts, bare trusts); 38 
(control of corporation owned by income trust — impact of change in trustees). 
CRA Audit Manual: 16.2.0: Estates and trusts program; 16.2.5: Bare trusts. 
Charities Guidance: CG-009: Trust document. 


(1.1) Restricted meaning of “beneficiary” — Notwithstanding 
subsection 248(25.1) and for the purposes of subsection (1), para- 
graph (4)(a.4), subparagraph 73(1.02)(b)(ii) and paragraph 
107.4(1)(e), a person or partnership is deemed not to be a benefici- 
ary under a trust at a particular time where the person or partnership 
is beneficially interested in the trust at the particular time solely be- 
cause of 


Proposed Amendment — 104(1.1) opening words 


(1.1) Restricted meaning of “beneficiary” — Notwithstand- 
ing subsection 248(25), for the purposes of subsection (1), para- 
graph (4)(a.4), subparagraph 73(1.02)(b)(ii) and paragraph 
107.4(1)(e), a person or partnership is deemed not to be a benefi- 
ciary under a trust at a particular time if the person or partnership | 
is beneficially interested in the trust at the particular time solely 
because of | , ; ey Gl a 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 52(1),” 
will amend the opening words of subsec. 104(1.1) to read as above, applicable to 
1998 et seq. 4 ae a 
Technical Notes (July 2010): Subsection 104(1.1) applies for the purpose of 
identifying beneficiaries under a trust for the purposes of subsection 104(1), subpara-— 


graph 73(1.02)(b)(ii) and paragraphs 104(4)(a.4) and 107.4(1)(e). 


Subsection 104(1.1) is amended to clarify that it applies notwithstanding subsection 
248(25). Subsection 248(25) describes, for other purposes of the Act, the circum- — 
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Which a person or partnership is considered to be “t 


(a) a right that may arise as a consequence of the terms of the 
will or other testamentary instrument of an individual who, at 
the particular time, is a beneficiary under the trust; 
(b) a right that may arise as a consequence of the law governing 
the intestacy of an individual who, at that time, is a beneficiary 
under the trust; 

(c) a right as a shareholder under the terms of the shares of the 
capital stock of a corporation that, at the particular time, is a 
beneficiary under the trust; 

(d) a right as a member of ‘a partnership under the terms of the 
partnership agreement, where, at the particular time, the partner- 
ship is a beneficiary under the trust; or 

(e) any combination of rights described in paragraphs (a) to (d). 


History: Subsec. 104(1.1) added by 2001, c. 17, subsec. 78(1), applicable to 1998 et 
seq.. 


(2) Taxed as individual — A trust shall, for the purposes of this 
Act, and without affecting the liability of the trustee or legal repre- 
sentative for that person’s own income tax, be deemed to be in re- 
spect of the trust property an individual, but where there is more 
than one trust and 


(a) substantially all of the property of the various trusts has been 
received from one person, and 


(b) the various trusts are conditioned so that the income thereof 
accrues or will ultimately accrue to the same beneficiary, or 
group or class of beneficiaries, 


such of the trustees as the Minister may designate shall, for the pur- 
poses of this Act, be deemed to be in respect of all the trusts an 
individual whose property is the property of all the trusts and whose 
income is the income of all the trusts. 

Related Provisions: 127.53(2), (3) — Multiple trusts must share minimum tax ex- 
emption; 248(1)“individual” — Trust is an individual. 

Regulations: 204 (information return). 


Interpretation Bulletins: IT-406R2: Tax payable by an inter vivos trust; IT-447: 
Residence of a trust or estate. 


Forms: T3: Statement of trust income allocations and designations; T3-ADJ: T3 ad- 
justment request; T3 SCH 9: Income allocations and designations to beneficiaries. 


(3) [Repealed under former Act] 


(4) Deemed disposition by trust [every 21 years] — Every 
trust is, at the end of each of the following days, deemed to have 
disposed of each property of the trust (other than exempt property) 
that was capital property (other than excluded property or deprecia- 
ble property) or land included in the inventory of a business of the 
trust for proceeds equal to its fair market value (determined with 
reference to subsection 70(5.3)) at the end of that day and to have 
reacquired the property immediately after that day for an amount 
equal to that fair market value, and for the purposes of this Act 
those days are 


(a) where the trust 


(i) is a trust that was created by the will of a taxpayer who 
died after 1971 and that, at the time it was created, was a 
trust, 


(i,1) is a trust that was created by the will of a taxpayer who 
died after 1971 to which property was transferred in circum- 
stances to which paragraph 70(5.2)(b) or (d) or (6)(d) applied 
and that, immediately after any such property vested indefea- 
sibly in the trust as a consequence of the death of the tax- 
payer, was a trust, 


Proposed Amendment — 104(4)(a)(i 
(i.1) is a trust that was created 


cumstances to which paragraph 70(5.2)( (or, in Ie 
_ of a transfer that occurred in a taxation year before 20 
(b) or (d), as those paragraphs read in their application 
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Gi) is a trust that was varenan after June 17, 1971 by a tax- 
payer during the taxpayer’s lifetime that, at any time after 
1971, was a trust, or 


(ii.1) is a trust (other than a trust the terms of which are de- 
scribed in clause (iv)(A) that elects in its return of income 
under this Part for its first taxation year that this subpara- 
graph not apply) that was created after 1999 by a taxpayer 
during the taxpayer’s lifetime and. that, at any. time after 
1999, was a trust 


under which 


(iii) the taxpayer’s spouse or common-law partner was enti- 
tled to receive all of the income of the trust that-arose before 
the spouse’s or common-law partner’s death and no person 
except the spouse or common-law partner could, before the 
spouse’s or common-law partner’s death, receive or other- 
-wise obtain the use of any of the income or capital of the 
trust, or 


(iv) in the case of a trust described in subparagraph (11.1) cre- 
‘ated by a taxpayer who had attained 65 years of age at the 
time the trust was created, 


(A) the taxpayer was entitled to receive all of the income 
of the trust that arose before the taxpayer’s death and no 
person except the taxpayer could, before the taxpayer’s 
death, receive or otherwise obtain the use of any of the 
income or capital of the trust, 


(B) the taxpayer or the taxpayer’s spouse was, in combi- 
nation with the spouse or the taxpayer, as the case may 
be; entitled to receive all of the income of the trust that 
arose before the later of the death of the taxpayer and the 
death of the spouse and no other person could, before the 
later of those deaths, receive or otherwise obtain the use 
of any of the income or capital of the trust, or 


(C) the taxpayer or the taxpayer’s common-law partner 
was, in combination with the common-law partner or the 
taxpayer, as the case may be, entitled to receive all of the 
income of the trust that arose before the later of the death 
of the taxpayer and the death of the common-law partner 
and no other person could, before the later of those 
deaths, receive or otherwise obtain the use of any of the 
income or capital of the trust, 


the day on which the death or the later death, as the case may be, 
occurs; 


(a.1) where the trust is a pre-1972 spousal trust on January 1, 
1993 and the spouse or common-law partner referred to in the 
~' definition “‘pre-1972 spousal trust” in subsection 108(1) in re- 
spect of the trust was 


(i) in the case of a trust created by the will of a taxpayer, 
alive on January 1, 1976, and 


(ii) in the case of a trust created by a taxpayer during the 
taxpayer’s lifetime, alive on May 26, 1976, 


#11 


S. 104(4) 


the day that is the later of 


(iii) the day on which that spouse or common-law partner 
dies, and 


(iv) January 1, 1993; 


(a.2) where the trust makes a distribution to a beneficiary in re- 
spect of the beneficiary’s capital interest in the trust, it is reason- 
able to conclude that the distribution was financed by a liability 
of the trust and one of the purposes of incurring the liability was 
to avoid taxes otherwise payable. under this Part as a conse- 
quence of the death of any individual, the day on which the dis- 
tribution is made (determined as if a day ends for the trust im- 
mediately after the time at which each distribution is made by 
the trust to a beneficiary in respect of the beneficiary’s capital 
interest in the trust); 


(a.3) where property (other than property described in any of 
subparagraphs 128.1(4)(b)(i) to (iii)) has been transferred by a 
taxpayer after December 17, 1999 to the trust in circumstances 
to which subsection 73(1) applied, it is reasonable to conclude 
that the property was so transferred in anticipation that the tax- 
payer would subsequently cease to reside in Canada and the tax- 
payer subsequently ceases to reside in Canada, the first day after 
that transfer during which the taxpayer ceases to reside. in Can- 
ada (determined as if a day ends for the trust immediately after 
each time at which the taxpayer ceases to be resident in 
Canada); 


(a.4) where the trust is a trust to which property was transferred 
by a taxpayer who is an individual (other than a trust) in circum- 
stances in which section 73 or subsection 107.4(3) applied, the 
transfer did not result in a change in beneficial ownership of that 
property and no person (other than the taxpayer) or partnership 
has any absolute or contingent right as a beneficiary under the 
trust (determined with reference to.subsection (1.1)), the day on 
which the death of the taxpayer occurs; 


(b) the day that is 21 years after the latest of 
(i) January 1, 1972, 
(ii) the day on which the trust was created, and 


(iii) where applicable, the day determined under paragraph 
(a), (a.1) or (a.4) as those peers applied from time to 
time after 1971; and 


(c) the day that is 21 years after any day (other than a day deter- 
mined under any of paragraphs (a) to (a.4)) that is, because of 
this subsection, a day on which the trust is deemed to have dis- 
posed of each such property. 


Related Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 
interest; 54“‘superficial loss’(c),— Superficial loss rule does not apply; 70(5.3) — 
Value of property that depends on life insurance policy; 70(6)(a) — Where transfer or 
distribution to spouse or trust; 70(9.1), (9.11) — Transfer of farm. or fishing property 
from spouse trust to settlor’s children; 73(1.01) — Inter vivos transfer of property to 
spouse trust; 94 — Certain non-resident trusts deemed resident; 104(1.1) — Restricted 
meaning of “beneficiary” for 104(4)(a.4); 104(S) — Deemed disposition of depreciable 
property; 104(5.3) — Election to postpone deemed disposition to 1999; 104(5.8) — 
Trust transfers; 104(6) — Deduction in computing income of trust; 104(15)(a) — Allo- 
cable amount for preferred beneficiary election; 107(4) — Distributions from trust; 
107.4(3)(h) — Qualifying disposition to a trust; 108(1) — “accumulating income”; 
108(1)“cost amount”(a.1) — Cost amount before death of taxpayer; 108(1)“trust” — 
Exclusions to meaning of “trust”; 108(3) — Meaning of “income” of trust; 108(4) — 
Trust payment of duties and taxes; 108(6)— Where terms of trust are varied; 
127.55(e) — Application of minimum tax; 132.11(4) — Amounts paid from December 
16-31 by mutual fund trust to beneficiary; 138.1(1) — Rules re segregated funds; 
139.1(5) — Value of ownership rights in insurer during demutualization; 159(6.1) — 
Election to postpone payment of tax on deemed disposition; 248(1)“alter ego trust” — 
Name for trust described in 104(4)(a)(iv)(A); 248(1)‘joint spousal or common-law 
partner trust’ — Name for trust described in 104(4)(a)(iv)(B); 248(8) — Meaning of 
“consequence” of death; 248(9.1)— Whether trust created by taxpayer’s will; 
248(9.2) —Meaning of “vested indefeasibly”; 252(3)— Extended meaning of 
“spouse’’. 


History: The opening words of subsec. 104(4) amended by 2001, c. 17, subsec. 78(2), 
applicable 


(a) to days after December 23, 1998 that are determined in respect of a trust under 
subsec. 104(4), as amended; and 


S. 104(4) 


(b) for the purpose of determining the cost amount to a trust after December 23, 
1998 of property, to days after 1992 that are determined in respect of the trust 
under subsec. 104(4), as amended. 


The opening words formerly read: 


(4) Every trust shall, at the end of each of the following days, be deemed to have 
disposed of each property of the trust that was capital property (other than ex- 

cluded property or depreciable property) or land included in the inventory of the 
trust for proceeds equal to its fair market value at the end of that day and to have 
reacquired the property immediately thereafter for an amount equal to that fair 
market value, and for the purposes of this Act those days are 


Subpara. 104(4)(a)(ii.1) added and the portion of para. 104(4)(a) after subpara. (ii) 
amended by the said c. 17, subsec. 78(3), applicable to 2000 et seg. except that, with 
regard to a trust created by a taxpayer at a particular time in 2000 for the benefit of 
another individual, subparas. 104(4)(a)(iii) and (iv) shall be read without reference to 
the words “or common-law partner” and “or common-law partner’s” and to cl. 
104(4)(a)Gv)(C), unless, because of an election under s. 144 of 2000, c. 12 [see History 
to 248(1)“common-law partner”), ss. 130 to 142 of that Act applied at the particular 
time to the taxpayer and the other individual. The portion after subpara. (ii) formerly 
read; 


under which 


(iti) the taxpayer’s spouse or common-law partner was entitled to receive all 
of the income of the trust that arose before the spouse’s or common-law 
partner’s death, and 


(iv) no person except the spouse or common-law partner could, before the 
spouse’s or common-law partner’s death, receive or otherwise obtain the use 
of any of the income or capital of the trust, 


the day on which the spouse or common-law partner dies; 


Paras. 104(4)(a.2) to (a.4) added by the said c. 17, subsec. 78(4), paras. (a.2) and (a.3) 
applicable to days after December 17, 1999 that are determined in respect of the trust 
under subsection 104(4), as amended; and para. (a.4) applicable to 2000 er seq., and, 
where a trust elects in writing and files the election with the Minister of National Reve- 
nue on or before March 31, 2001 (or at any later time that is acceptable to the Min- 
ister), applicable after December 23, 1998. 


Subpara, 104(4)(b)(iii) amended by the said c. 17, subsec. 78(5), applicable to 2000 et 

seq., and, where a trust elects in writing and files the election with the Minister of 

National Revenue on or before March 31, 2001 (or at any later time that is acceptable 

to the Minister), applicable after December 23, 1998. The subpara. formerly read: 
(ili) where applicable, the day determined under paragraph (a) or (a.1) as those 
paragraphs applied from time to time after 1971; and 

Para. 104(4)(c) amended by the said c. 17, subsec. 78(6 

para. formerly read: 


), applicable to 2000 et seg. The 


(c) the day that is 21 years after any day (other than a day determined under 
paragraph (a) or (a.1)) that is, because of this subsection, a day on which the trust 
is deemed to have disposed of each such property. 
Subsec. 104(4) amended by 2000, c. 12, Sch. 
or common-law partner”, and by Sch. 2, s. 7 to replace “‘spouse’s” with “spouse’s or 
common-law partner’s”, applicable to 2001 et seg., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”, 


Subpara. 104(4)(a)(i.1) amended by 1998, c. 19, subsec. 127(1), applicable to acquisi- 
tions and. dispositions that occur after 1992. Subpara. 104(4)(a)(i.1) formerly read: 


2, S. 1, to replace “spouse” with “spouse 


(i.1) is a trust that was created by the will of a taxpayer who died after 1971 to 
which property was transferred in circumstances to which paragraph 70(5.2)(d) 
or (f) or (6)(d) applied and that, immediately after any such property vested inde- 
feasibly in the trust as a consequence of the death of the taxpayer, was a trust, or 


Para, 104(4)(a.1) amended by 1996, c. 21, subsec. 18(1), applicable to trust taxation 
years that end after February 11, 1991. The para. formerly read: 


(a.1) where the trust is a pre-1972 spousal trust on January 1, 1993, the day that 
is the later of 


(i) the day on which the spouse referred to in the definition “pre-1972 
spousal trust” in subsection 108(1) in respect of the trust dies, and 


(ii) January 1, 1993; 


Subpara. 104(4)(b)(iii) amended by 1996, c. 21, subsec. 18(2), applicable to trust taxa- 
tion years that end after February 11, 1991. The subpara. formerly read: 


(iii) where applicable, the day determined under paragraph (a) or (a.1); and 


Subsec. 104(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(1), applica- 
ble to taxation years of trusts ending after February 11, 1991 except that para. 104(4)(a) 
as amended does not apply in respect of any trust described therein because of subpara. 
(i.1) thereof where the spouse who was the beneficiary of that trust died before Decem- 
ber 21, 1991. Subsec. (4) formerly read: 


(4) Deemed disposition by a trust — Every trust shall, on each of the follow- 
ing days, be deemed to have disposed of each property of the trust that was capi- 
tal property (other than depreciable property) or land included in the inventory of 
the trust for proceeds equal to its fair market value on that day and to have reac- 
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quired the property immediately thereafter for an amount equal-to that fair mar- 
ket value, and for the purposes of this Act those days are 
(a) where the trust 


(i) is a trust created by the will of a taxpayer who died after December _ 4, 
31, 1971 and that, at the time it was created, was a trust, or 


ae 
(ii) is a trust created by a taxpayer during the taxpayer’s lifetime, other 
than a trust described in subsection 122(2), that, at any time after 1ST 
was a trust mh 
under which 


(iii) the taxpayer’s spouse was entitled to receive all of the income of the 
trust that arose before the spouse’s death, and é 


(iv) no person except the spouse could, before the spouse’s death, Lei : 
ceive or otherwise obtain the use of any of the income or capital of the ij 
trust, , 


- the day on which the spouse one 
(b) the day that is 21 years after the latest os 
(i) January 1, 1972, sea 
(ii) the day on which the trust was created, and 


i ‘i 


(iii) where applicable, the day referred to in paragraph (a); and 

(c) the day that is 21 years after any day that is, by virtue of this subsection, 

a day on which the trust is deemed to have disposed of each such property. 
Interpretation Bulletins: IT-120R6: Principal residence; IT-286R2: Trusts — 
amounts payable; IT-325R2; Property transfers after separation, divorce and annul- 
ment; IT-349R3; Intergenerational transfers of farm property on death; IT-370: 
Trusts — capital property owned on December 31, 1971 (archived); IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable capital gains to bene- 
ficiaries; IT-394R2: Preferred beneficiary election; IT-449R: Meaning of “vested inde- 
feasibly” (archived); IT-465R — Non-resident beneficiaries of trusts. 


Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate. 
Forms: T1055; Summary of deemed dispositions. 


(5) Depreciable property [deemed disposition] -~— Every 
trust is, at the end of each day determined under subsection (4) in 
respect of the trust, deemed to have disposed of each property of the 
trust (other than exempt property) that was a depreciable property 
of a prescribed class of the trust for proceeds equal to its fair market 
value at the end of that day and to have reacquired the property 
immediately after that day at a capital cost (in this subsection re- 
ferred to as\the “deemed capital cost’) equal to that fair market 
value, except that 


(a) where the amount that was the capital cost to the trust of the 
property immediately before the end of the day (in this para- 
graph referred to as the “actual capital cost’) exceeds the 
deemed capital cost to the trust of the property, for the purpose 
of sections 13 and 20 and any regulations made for the purpose 
of paragraph 20(1)(a) as they apply in respect of the property at 
any subsequent time, 

(i) the capital cost to the trust of the property on its reacquisi- 

tion shall be deemed to be the amount that was the actual 

capital cost to the trust of the property, and 


(ii) the excess shall be deemed to have been allowed under 
paragraph 20(1)(a) to the trust in respect of the property in 
computing its income for taxation years that ended before the 
trust reacquired the property; 


(b) for the purposes of this subsection, the reference to “at the 
end of a taxation year” in subsection 13( 1) shall be read as a 
reference to “at the particular time a trust is deemed by subsec- 
tion 104(5) to have disposed of depreciable’ property of a pre- 
scribed class”; and 


(c) for the purpose of computing the excess, if any, referred to in 
subsection 13(1) at the end of the taxation year of a trust that 
included a day on which the trust is deemed by this subsection to 
have disposed of a depreciable property of a prescribed class, 
any amount that, on that day, was included in the trust’s income 
for the year under subsection 13(1) as it reads because of para- 
graph (b), shall be deemed to be an amount included under. sec- 
tion 13 in the trust’s income for a preceding taxation year. 
Related Provisions: 70(9.1), (9.11) — Transfer of farm or fishing property from 
spouse trust to settlor’s children; 104(5.3) — Election by trust to postpone deemed dis- 


position; 104(5.8)— Trust transfers; 104(6) — Deduction in computing income of 
trust; 108(1) — “accumulating income”; 108(1)“cost amount”(a.1)— Cost amount 
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before death of taxpayer; 108(1)“trust” — 
Where terms of trust are varied. 


| History: The opening words of subsec. 104(5) amended by 2001, c. 17, subsec.:78(7), 
applicable to days after December 23, 1998 that are determined under subsection 
- 104(4), as amended. The opening words formerly read: 


(5) Idem [depreciable property] — Every trust shall, at the end of each day 

determined under subsection (4) in respect of the trust, be deemed to have dis- 

posed of each property of the trust that was a depreciable property of a pre- 

scribed class of the trust for proceeds equal to its fair market value at the end of 

_ that day and to have reacquired the property immediately thereafter at a capital 

_cost (in this subsection referred to as the “deemed capital cost”) equal to that fair 
market value, except that 


ibparas. 104(5)(a)(i) and (ii) substituted by 1994, c. 21, subsec. 46(1), sppieanlt to 
days determined under subsec. 104(4) that are after 1992. Those subparas. formerly 
read: 


Exclusions to meaning of “trust”; '108(6) — 


3 


(i) the capital cost to the trust of the property shall be deemed to be the amount 
that was the actual capital.cost to the trust of the property, and 


(ii) the excess shall be deemed to have been allowed to the trust in respect of the 

property under paragraph 20(1)(a) in computing income for taxation years before 

the reacquisition by the trust of the property, and any other amount allowed to 

the trust in respect of the property under that paragraph in computing income for 
_those years shall be deemed to, be nil; 


Subsec. 104(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(1), applica- 
ble to taxation years of trusts ending after February 11, 1991 except that with respect to 
those days determined under subsec, 104(4) (as amended) that are before 1993, subsec, 
104(5) shall be read without reference tothe amendments made by, subsection (1), and 
the portion of subsec. 104(5) preceding para. (c) shall be read as follows: 


(5) Every trust shall, at the end of each day determined under subsection (4) in 
respect of the trust, be deemed to have disposed of all depreciable property of a 
prescribed class of the trust for proceeds equal to 


(a) where the fair, market value of that property at the end of the day exceeds 
the undepreciated capital cost thereof to the trust at the end of the day, the 
amount of that undepreciated capital cost plus '/2 of the excess, and 


(b) in any other case, the fair market value of that property at the end of that 
day plus '/ of the amount, if any, by which the undepreciated capital cost 
thereof to the trust at the end of that day exceeds that fair market value, 


and to have reacquired each such depreciable property of that class immediately 
thereafter at a capital cost (in this subsection referred to as the “deemed capital 
cost’) equal to that proportion of the proceeds determined under paragraph (a) or 
(b), as the case may be, that the amount that was the fair market value of that 
property is of the total of the amounts that were the fair market values of all 
properties of that class at the end of that day, except that 


Subsec. 104(5) formerly read: 


(5) Idem — Every trust shall, on each day determined under subsection (4) in 
respect of the trust, be deemed to have disposed of all depreciable property of a 
prescribed class of the trust for proceeds equal to, 


(a) where the fair market value of that property on that day exceeds the un- 
depreciated capital cost thereof to the trust on that day, the amount of that 
undepreciated capital cost plus '/2 of the amount of the excess, and 


(b) in any other case, the fair market value of that property on that day plus 
"2 of the amount, if any, by which the undepreciated capital cost thereof to 
the trust on that day exceeds that fair market value, 


and to have reacquired each such depreciable property of that class immediately 

thereafter at a capital cost (in this subsection referred to as the “deemed capital 

cost”) equal to that proportion of the proceeds determined under paragraph (a) or 

(b), as the case may be, that the amount that was the fair market value of that 
. property on that day is of the total of the amounts that were the fair market val- 
ues of all properties of that class on that day, except that 


(c) where the amount that was the capital cost,to the trust.of any particular 
property of that class exceeds the deemed capital cost to the trust of. the 
property, for the purposes of sections 13 and 20 and any regulations made 
under paragraph 20(1)(a) as they apply in respect of the property at any sub- 
sequent time, 


(i) the capital cost to. the trust of the property shall be deemed to be the 
amount that was the capital.cost to the trust of the property, and 


(il) the excess shall be deemed to have been allowed to the trust in re- 
spect of the property under paragraph 20(1)(a) in computing income for 
taxation years before the reacquisition by the trust of the property, and 
any other amount allowed to the trust in respect of the property under 
that paragraph in computing income for those years shall be deemed to 
be nil, 


(d) for the purposes of this subsection, the words ‘‘at the end of a taxation 
year,” in subsection 13(1) shall be deemed to read “‘at the particular time a 
trust is deemed by subsection 104(5) to have disposed of cab aicans? ee 
perty of a prescribed class,” and 


S. 104(5.2)(b)G.1) 


(e) for the purpose of computing the excess, if any, referred to in subsection 
13(1) at the end of the taxation year of a.trust that included a day on which 
the trust is deemed by this subsection to have disposed of all depreciable 
property of a prescribed class, any amount that, on that day, was included in 
the trust’s income for the year by virtue of subsection 13(1) as it reads by 
virtue of paragraph (d), shall be deemed to be an amount included in the 
taxpayer’s income by virtue of section 13: for a prior taxation year, 


Interpretation Bulletins: IT-286R2: Trusts — amount. payable; IT-349R3: In- 
tergenerational transfers of farm property on death; IT-381R3: Trusts — capital gains 
and losses and the flow-through of taxable capital gains to beneficiaries; IT-394R2: 
Preferred beneficiary election; IT-465R: Non-resident beneficiaries of trusts. 


Forms: T1055: Summary of deemed dispositions. 


(5.1) Idem [NISA Fund No. 2] — Every trust that holds an inter- 
est in a NISA Fund No. 2 that was transferred to it in circumstances 
to which paragraph 70(6,.1)(b) applied shall be deemed, at the end 
of the day on which the spouse or common-law. partner referred to 
in that paragraph dies (in this subsection referred to as the “spouse 
or common-law partner’), to have been paid. an amount out of the 
fund equal to the amount, if any, by which 


(a) the balance at the end of that day in the fund so transferred 
exceeds 


(b) such portion of the amount described» in paragraph (a) as is 
deemed by subsection (14.1) to have been paid to the spouse or 
common-law partner. 


Related Provisions: 104(5.8) — Trust transfers; 104(6) — Deduction in computing 
income of trust; 252(3) — Extended meaning of “spouse”. 


History: Subsec. 104(5.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 104(5.1) added by 1994, c. 7, Sch. VIM (1993, c. 24), subsec. 42(2), applicable 
to 1991 et seq. 


Forms: T1055: Summary of deemed dispositions. 


(5.2) Resource property [deemed disposition] — Where at 
the end of a day determined under subsection (4) in respect of a 
trust, the trust owns a Canadian resource property (other than an 
exempt property) or a foreign resource property (other than-an ex- 
empt property),.. 
(a) for the purposes of determining the amounts under subsec- 
tion 59(1), paragraphs 59(3.2)(c) and (c.1),: subsections 66(4) 
and 66.2(1), the definition ‘cumulative Canadian development 
expense’ in subsection 66.2(5), the definition “cumulative: for- 
eign resource .expense” in subsection 66.21(1), subsection 
66.4(1) and the definition “cumulative Canadian oil and gas pro- 
perty expense” in subsection 66.4(5), the trust is deemed 


(i) to have a taxation year (in this subsection referred to as 
the “old taxation year’’) that ended at the end of that day and 

“a mew taxation year that begins immediately after that day, 
and 


(ii) to have disposed, immediately before the end of the old 
taxation year, of each of those properties for proceeds that 
became receivable at that time equal to its fair market value 
at that time and to have reacquired, at the beginning of the 
new taxation year, each such property for an amount equal to 
that fair‘ market value; and 


(b) for the particular taxation year of the trust that included that 
day, the trust shall 


(i) include in computing its income for the particular taxation 
year the amount, if any, determined under: paragraph 
59(3.2)(c) in respect of the old taxation year and the amount 
so included. shall, for the purposes of the determination of B 
in the definition “cumulative Canadian development ex- 
pense” in subsection 66.2(5), be deemed to have been in- 
cluded in computing its income for a preceding taxation year, 


(i.1) include in computing its income for the particular. taxa- 
tion year the amount, if any, determined under paragraph 
59(3.2)(c.1) in respect of the old taxation year and the 
amount so included is, for the purpose of determining the 
value of B in the definition “cumulative foreign resource ex- 
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S. 104(5.2)(b)(i.1) 


pense” in subsection 66.21(1), deemed to have been included 
in computing its income for a preceding taxation year, and 


(ii) deduct in computing its income for the particular taxation 

year the amount, if any, determined under subsection 66(4) 

in respect of the old taxation year and the amount so de- 

ducted shall, for the purposes of paragraph 66(4)(a), be 

deemed to have been deducted for a preceding taxation year. 
Related Provisions: 104(5.3) — Election; 104(5.8) — Trust transfers; 104(6) — 
Deduction in computing income of trust; 108(1) — “accumulating income”; 108(1) — 
“trust”; 108(6) — Where terms of trust are varied. 
History: The portion of subsec. 104(5.2) before para. (b) amended by 2001, c. 17, 
subsec. 78(8), applicable to days after December 23, 1998 that are determined under 
subsec. 104(4), as amended, except that in applying para. 104(5.2)(a) to days that are in 
taxation years that begin before 2001 and that are determined under subsec. 104(4), that 
paragraph shall be read without the references to para. 59(3.2)(c.1) and the definition 
“cumulative foreign resource expense” in subsec. 66.21(1). The portion before para. (b) 
formerly read: 


(5.2) Rules for trusts [resource property] — Where on a day determined under 
subsection (4) in respect of a trust the trust owns a Canadian resource property or 
a foreign resource property, the following rules apply: 


(a) for the purpose of determining the amounts under subsection 59(1), para- 
graph 59(3.2)(c), subsections 66(4) and 66.2(1), the definition “cumulative 
Canadian development expense” in subsection 66.2(5), subsection 66.4(1) 
and the definition “cumulative Canadian oil and gas property expense” in 
subsection 66.4(5), the trust shall be deemed 


(i) to have a taxation year (in this subsection referred to as the “old taxa- 
tion year’) that ended on that day and a new taxation year (in this sub- 
section referred to as the “new taxation year”) that commenced immedi- 
ately after that day, and 


(ii) to have disposed, immediately before the end of the old taxation 
year, of each of its Canadian resource properties and foreign resource 
properties for proceeds that become receivable at that time equal to its 
fair market value at that time and to have reacquired, at the beginning of 
the new taxation year, each such property for an amount equal to that 
fair market value; and 


Subpara. 104(5.2)(b)(i.1) added by the said c. 17, subsec. 78(9), applicable to taxation 
years that begin after 2000. 


Interpretation Bulletins: IT-394R2:; Preferred beneficiary election. 


(5.3) Election [before 1999] — Where a trust files an election 
under this subsection in prescribed form with the Minister within 6 
months after the end of a taxation year of the trust that includes a 
day before 1999 (in this subsection referred to as the “disposition 
day”) that would, but for this subsection, be determined in respect 
of the trust under paragraph (4)(a.1) in the case of a trust described 
in that paragraph, or under paragraph (4)(b) in any other case, and 
there is an exempt beneficiary under the trust on the disposition 
day, 
(a) for the purposes of subsections (4) to (5.2), paragraph (6)(b) 
and subsection 159(6.1), the day determined under paragraph 
(4)(a.1) or (b), as the case may be, in respect of the trust is 
deemed to be the earlier of 


(i) January 1, 1999, and 


(ii) the first day of the trust’s first taxation year that begins 
after the first day after the disposition day throughout which 
there is no exempt beneficiary under the trust; 


(b) subsection 107(2) does not apply to a distribution made by 
the trust during the period 
(i) beginning immediately after the disposition day, and 
(ii) ending at the end of the first day after the disposition day 
that is determined in respect of the trust under subsection (4) 


to any beneficiary (other than an individual who is an exempt 
beneficiary under the trust immediately before the time of the 
distribution); 

(b.1) where the trust filed the form before March 1995, para- 
graph (b) does not apply to distributions made by the trust after 
February 1995; and 


(c) subsection 107.4(3) does not apply to a disposition by the 
trust during the period 


(i) beginning immediately after the disposition day, and 
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(ii) ending at the end of the first day after the disposition day 
that is determined in respect of the trust under subsection (4), 


(d) [Repealed] _ 


‘ 2 : ae ae 
Related Provisions: 104(5.31) — Revocation of election; 104(5.4) — Exempt bene- 
ficiary; 104(5.8)— Trust transfers; 107(2)— Rollout of property to beneficiaries 
where election not available; 108(1) — “trust”; 110.6(12) — Spousal trust deduction; 
220(3.2), Reg. 600(b) — Late filing or revocation of election; 248(25.1) — Trust-to- 
trust transfers. 
History: The opening words of para. 104(5.3)(c) amended by 2001, c. 17, subsec. 
78(10), applicable to transfers made after December 23, 1998. The opening words for- 
merly read: 
(c) subject to paragraph (d), paragraph (e) of the definition “disposition” in sec- 
tion 54 does not apply to a transfer by the trust after the disposition day during 
the period 
Para. 104(5.3)(d) repealed by the said c. 17, subsec. 78(11), applicable to transfers 
made after December 23, 1998. Para. (d) formerly read: 
(d) where 
(i) property is transferred from the trust to another trust in circumstances to 
which paragraph (e) of the definition “disposition” in section 54 would, but 
for paragraph (c), apply, 
(ii) the other trust held no property immediately before the transfer, and 
(ili) the terms of the trust immediately before the transfer are identical to the 
terms of the other trust immediately after the transfer, 
paragraph (e) of the definition “disposition” in section 54 applies to the transfer 
and the other trust shall be deemed to be the same trust as, and a continuation of, 
the trust. 
The portion of subsec. 104(5.3) before para. (b) amended and para. (b.1) added by 
1996, c. 21, subsecs. 18(3) and (4), applicable after February 11, 1991. That portion 
before para. (b) formerly read: 
(5.3) Election — Where a trust so elects in prescribed form filed with the Min- 
ister within 6 months after the end of a taxation year of the trust that includes a 
day (in this subsection referred to as the “disposition day”) that would, but for — 
this subsection, be determined in respect of the trust under paragraph (4)(a.1) in 
the case of a trust described in that paragraph, or under paragraph (4)(b) in any 
other case, and there is an exempt beneficiary under the trust on the disposition 
day, 
(a) for the purposes of subsections (4) to (5.2), paragraph (6)(b) and subsec- 
tion 159(6.1), the day determined under paragraph (4)(a.1) or (b), as the case 
may be, in respect of the trust shall be deemed to be the first day of the first 
taxation year of the trust beginning after the first day after the disposition 
day throughout which there is no exempt beneficiary under the trust; 
Subsec. 104(5.3) added by 1994, c. 7, Sch. VIIL.(1993, c. 24), subsec. 42(3), applicable 
after February 11, 1991. 
Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary 
election. 


(5.31) Revocation of election — Where a trust that has filed an 
election under subsection (5.3) before July 1995 applies before 
1997 to the Minister in writing for permission to revoke the election 
and the Minister grants permission to revoke the election, 


(a) the election is deemed, otherwise than for the purposes of 
this subsection, never to have been made; 


(b) the trust is not liable to any penalty under this Act to the 
extent that the liability would, but for this paragraph, have in- 
creased because of the revocation of the election; and 


(c) notwithstanding subsections 152(4) to (5), such assessments 
of tax, interest and penalties under this Act shall be made as are 
necessary to take into account the consequences of the revoca- 
tion of the election. 


Application: The October 31, 2011 draft legislation, 
104(5.31), applicable to taxation years that begin after Octob 
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History: Subsec. 104(5.31) added by 1996, c. 21, subsec. 18(5), applicable on June 20, 
1996. 


(5.4) Exempt beneficiary — For the purpose of subsection (5.3), 
an “exempt beneficiary” under a trust at a particular time is an indi- 
vidual who is alive and a beneficiary under the trust at the particular 
time, where 


(a) in the case of a trust that was created after February 11, 
1991, the individual, or an individual who, otherwise than be- 
cause of subsection 252(2), is the brother or sister of the indivi- 
dual, was alive at the earlier of 


(i) the time the trust was created, and 


(ii) the earliést of all times each of which is the time that 
another trust was created that, before the particular time and 
the end of the day that would, but for subsection (5.3), be 
determined in respect of the trust under paragraph (4)(a.1) or 
(b), transferred property to the trust either 


(A) directly, or 
(B) indirectly through one or more trusts, 
in circumstances, in which subsection (5.8) applies; and 


(b) the individual or the individual’s spouse or common-law 
partner or former spouse or common-law partner was 


(i) the designated contributor in respect of the trust, or 


(ii) a grandparent, parent, brother, sister, child, niece or 
nephew 


(A) of the designated contributor in respect of the trust, or 


(B) of the spouse or common-law partner or former 
spouse or common-law partner of the designated contrib- 
utor in respect of the trust. 


Related Provisions: 104(5.5) — Beneficiary; 104(5.6) — Designated contributor; 
252(3) — Extended meaning of “spouse”. 

History: Subsec. 104(5.4) amended by 2000, c. 12, Sch. 2,s. 2, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to. 248(1)“common-law 
partner”. 


Subsec. 104(5.4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), applicable 
after February 11, 1991. 


(5.5) Beneficiary — For the purpose of subsection (5.4), a benefi- 
ciary under a trust is an individual who is beneficially interested in 
the trust, except that an individual shall be deemed not to be a bene- 
ficiary under’a trust at a particular time 


(a) where 


(i) the interests in the trust at the particular time of all indi- 
viduals who would, if this Act were read without reference to 
this paragraph, be exempt beneficiaries under the trust are 
conditional on or subject to the exercise of a discretionary 
power by a person, 


(ii) by the exercise of (or the failure to exercise) such power 
under the terms of the trust after the particular time, all inter- 
ests in the trust of 


(A) those individuals, and 


(B) other individuals who are children of deceased indi- 
viduals who, if this Act were read without reference to 
this paragraph, would have been exempt beneficiaries 
under the trust at any time before the particular time 


may terminate before the time at which the last of those indi- 
viduals and the other individuals dies and without any of 
those individuals or the other individuals enjoying any bene- 
fit under the trust after the particular time, and 


| Subdivision k — Trusts and Beneficiaries 


S. 104(5.6)(c)(iii)(A)(@D 


(iii) the trust was created after February 11, 1991 or subpara- 
graph (ii) applies in respect of the trust because of a variation 
of the terms of the trust occurring after February 11, 1991; or 


(b) where it is reasonable to consider that one of the main pur- 
poses for the creation of the interest of the individual in the trust 
was to defer the day determined under paragraph (4)(a.1) or (b) 
in aieeeect of the trust. 


rop iad A ~ nek sah 


Related Provisions: 248(25) — Beneficially interested. 


| History: Subsec. 104(5.5) added by 1994, ¢. 7; Sch. VIII (1993, c. 24), subsec. 42(3), 
| applicable after February 11, 1991. 


(5.6) Designated contributor — For the purpose of subsection 
(5.4), a designated contributor in respect of a trust is 


(a) where the trust is described in paragraph (4)(a) or was, on 
December 20, 1991, a pre-1972 spousal trust, the individual who 
created (or whose will created) the trust; 


(b) where paragraph (a) does not apply and the trust is a testa- 
mentary trust at the end of the taxation year for which it makes 
an election under subsection (5.3), the individual as a conse- 
quence of whose death the trust was created; and 


(c) in the case of any other trust, the individual who was, or who 
was related to, an individual beneficially interested in the trust 
and who is designated by the trust in its election under subsec- 
tion (5.3) 


(i) where, at each time in the relevant period, the total 
amount of property transferred or loaned before that time by 
the designated individual (either directly or through another 
trust) to the trust . 


(A) exceeded the total amount of property so transferred 
or loaned before that time by each other individual who 
was born before the designated individual and who, at any 
time, was related to any individual beneficially interested 
in the trust, and 


(B) was not less than the total amount of property so 
transferred or loaned before. that time by each other indi- 
vidual who was born after the designated individual and 
who, at any time, was related to any individual benefi- 
cially interested in the trust, 


(ii) where 


(A) no individual may be designated in respect of the trust 
because of subparagraph (i), 


(B) the designated individual transferred or loaned pro- 
perty (either directly or through another trust) to the trust 
at any time before the end of the relevant period, and 


(C) the designated individual was born before all other in- 
dividuals who 


(I) at any time were related to any individual benefi- 
cially interested in the trust or to any individual who 
transferred or loaned property to the trust before the 
end of the relevant period, and 


(II) transferred or loaned property (either directly or 
through another trust) to the trust at any time before 
the end of the relevant period, or 


(iii) where throughout the relevant period the property of the 
trust consisted primarily of 


(A), shares of the capital. stock of a corporation 


(I) controlled, on the day: that the trust was created or 
at the beginning of the relevant period, by the desig- 
nated individual or by the designated individual and 
one or more other individuals born after, and related 
to, the designated individual, or 
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(il) all or substantially all of the value of which 
throughout the relevant period derived from property 
transferred to the corporation by the designated indivi- 
dual or by the designated individual and one or more 
other individuals born after, and related to, the desig- 
nated individual, 


(B) shares of the capital stock ofa corporation all or sub- 
stantially all of the value of which, throughout the part of 
the relevant period throughout which the shares were held 
by the trust, derived from shares described in clause (A), 


(C) property substituted for the shares described in clause 
(A) or (B), 


(D) property attributable to profits, gains or distributions 
in respect of property described in clause (A), (B) or (C), 
or 


(E) any combination of the. properties described in clauses 
ee) to (D). 
Proposed Repeal — 104(5.6) — 
Application: The October 31, 2011 draft legislation, ‘subsec. oa “wilt repeal subse. 
104(5.6), applicable to taxation years that ee after oe 31, 2011. 
Technical Notes: See under 104(5. api i - 


Related Provisions: 104(5.7) — Designated contributor; 248(5) — Substituted pro- 
perty; 248(9.1) — Trust created by will. 

History: Subsec. 104(5.6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), 
applicable after February 11, 1991. 


(5.7) Idem — For the purposes of subsection (5.6), 


(a) the relevant period in respect of a trust is the period that be- 
gins one year after the day on which the trust was created and 
ends at the end of the day that would, but for the election of the 
trust under subsection (5.3), be determined in respect of the trust 
under paragraph (4)(a.1) or (b), as the case may be; 


(b) 2 individuals shall be deemed to be related to each other 
where one of them is the aunt, great aunt, uncle or great uncle of 
the other individual; 


(c) an individual shall be deemed not to be a designated contrib- 
utor in respect of a trust where it is reasonable to consider that 
one of the main purposes of a series of transactions or events 
that includes 


(i) an individual becoming a trustee in respect of trust pro- 
perty, or 


(ii) an acquisition of property or a’ borrowing by any 
individual 


was to defer the day determined under paragraph (4)(b) in re- 
spect of the trust; and 


(d) in determining whether all or substantially all of the value of 
shares of the capital stock of a corporation is derived from other 
property, the other property shall be deemed to include property 
substituted for the other property and property attributable to 
profits, gains or distributions in respect of the other property and 
the substituted property. 


_ Proposed Repeal — 104(5.7) 
Application: The October 31, 2011 draft legislation, subsec, 17(1), will repeal subsec. 
104(5.7), applicable to taxation years that begin after October 31, 2011. 
Technical Notes: Sce under 104(5.3). _ fear 


Related Provisions: 248(5) — Substituted property; 248(10) — Series of transac- 
tions or events. 


History: Subsec. 104(5.7) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), 
applicable after February 11, 1991. 


(5.8) Trust transfers — Where capital property (other than ex- 
cluded property), land included in inventory, Canadian resource 
property or foreign resource property is transferred at a particular 
time by a trust (in this subsection referred to as the “transferor 
trust’) to another trust (in this subsection referred to as the “trans- 
feree trust”) in circumstances in which subsection 107(2) or 
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107.4(3) or paragraph (f) of the definition “disposition” in subsec: 

tion 248(1) applies, le | 
(a) for the purposes of applying subsections (4) to (5. oy after the | 
particular time, 


(i) subject to paragraphs (b) to (b. 3), the first day Gn this sul 

section referred to as the “disposition day”) that ends at or 

after the particular time that would, if this section were read 

without reference to paragraph (4)(a.2) and (a.3), be deter- 

mined in respect of the transferee trust is deemed to be the 
earliest of 


(A) the first day ending at or after the particular dime that 
would be determined under subsection (4) in respect of 
the transferor trust without regard to the transfer and any 
transaction or event occurring after the particular time, 


(B) the first day ending at or after the particular time that 
would otherwise be determined under subsection (4) in 
respect of the transferee trust without regard to any trans- 
action or event occurring after the particular time, 


(C) the first day that ends at or after the particular time, 
where 


(I) the transferor trust is a joint spousal or common- 
law partner trust, a post-1971 spousal or common-law 
partner trust or a trust described in the definition. “‘pre- 
1972 spousal trust” in subsection 108(1), and 


(II) the spouse or common-law partner referred to in 
paragraph (4)(a) or in the definition “pre-1972 spousal 
trust” in subsection 108(1) is alive at the particular 
time, 


(C.1) the first day that ends at or after the particular time, 
where 


(I) the transferor trust is an alter ego trust, a trust to 
which paragraph (4)(a.4) applies or a joint spousal or 
common-law partner trust; and 


(II) the taxpayer referred to in paragraph (4)(a) or 
(a.4), as the case may be, is alive at the particular time; 
and 


(D) where 


(I) the disposition day would, but for the application of 
this subsection to the transfer, be determined’ under 
paragraph (5.3)(a) in respect of the transferee trust, 
and 


(II) the particular time is after the day that would, but 
for subsection (5.3), be determined under paragraph 
(4)(b) in respect of the transferee trust, 


the first day ending at or after the particular time, and 


(ii) where the disposition day determined in respect of the 
transferee trust under subparagraph (i) is earlier than the day 
referred to in clause (i)(B) in respect of the transferee trust, 
subsections (4) to (5.2) do not apply to the transferee trust on 
the day referred to in clause (i)(B) in respect of the transferee 
trust; 


(b) paragraph (a) does not apply in respect of the transfer where 


(i) the transferor trust is a post-1971 spousal or common-law 
partner trust or a trust described in the definition “pre-1972 
spousal trust” in subsection 108(1), 


(ii) the spouse or common-law partner referred to in para- 
graph (4)(a) or in the definition “‘pre-1972 spousal trust” in 
subsection 108(1) is alive at the particular time, and 


(iii) the transferee trust is a post-1971 spousal or common- 
law partner trust or a trust described in the definition “pre- 
1972 spousal trust” in subsection 108(1); 


(b.1) paragraph (a) does not apply in respect of the transfer 
where 


(i) the transferor trust is an alter ego trust, 
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(ii) the taxpayer referred to in paragraph se eae is alive ‘at the 
particular time, and 


. (iii) the transferee trust is an alter ego trust; 


~ (b.2) araeraeh (a) does. not apply in respectof the. transfer 
where 


(i) the transferor trust is a joint eo or common-law part- 
ner trust, 


(ii) either the taxpayer referred to in paragraph (4)(a), or the 
spouse or common-law partner referred to in that paragraph, 
is alive at the particular time, and 


(iii) the transferee trust is a joint spousal or common-law 
partner trust; 


(b.3) paragraph (a) does not apply in respect of the transfer 
where SB 


(i) the transferor trust is a trust to which paragraph (4)(a.4) 
applies, 


(ii) the taxpayer referred to in paragraph GX, 4) is alive at 
the particular time, and 


(iii) the transferee trust is a trust to which <r (4)(a.4) 
_ applies; and 


(c) for the purposes of subsection (5.3), unless a day ending 
before the particular time has been determined under paragraph 
(4)(a.1) or (b) or would, but for subsection (5.3), have been so 
determined, a day determined under subparagraph (a)(i) shall be 

deemed to be a day determined under paragraph (4)(a.1) or (b), 
as the case may be, in respect of the transferee trust. 


Related Provisions: 248(25.1) — Trust-to-trust transfers. 


History: The opening words of subsec. 104(5.8) amended by 2001, c.. 17, subsec. 
78(12), applicable to transfers made after February 11, 1991.except that, for transfers 
made before December 24, 1998, the opening words shall be read as. follows: 


(5.8) Where capital property (other than excluded property), land included in in- 
ventory, Canadian resource property or foreign resource property is transferred at 
a particular time by a:trust (in this subsection referred to as the “transferor trust’) 
to another trust (in this subsection referred to as the “transferee trust’) in circum- 
stances in which paragraph (e) of the definition “disposition” in section 54. or 
subsection 107(2), applies and the transferee trust is not described in paragraph 
(g) of the definition “trust” in subsection 108(1), 


The opening words formerly read: 


(5.8) Where capital property (other than excluded property), land included in in- 
ventory, Canadian resource property or foreign resource property is transferred at 
a particular time by a trust (in this subsection referred to as the “transferor trust’) 
to another trust (in this subsection referred to as the “transferee trust”) in circum- 
stances in which paragraph (e) of the definition “disposition” in section 54 or 
subsection 107(2) applies, 


The opening words of subpara. 104(5.8)(a)(@) amended by the said c. 17, subsec. 
78(13), applicable to transfers made after December 17, 1999. The opening words for- 
merly read: 


(i) subject to paragraph (b), the first day (in this subsection referred to as the 
“disposition day”) ending at or after the particular time determined under subsec- 
tion (4) in respect of the transferee trust shall be deemed to be the earliest of 


Cl. 104(5.8)(a)(i)(C) amended nd cl. (C.1) added by the said c. 17, subsec. 78(14), 
applicable to transfers made after 1999. Cl. (C) formerly read: 


(C) where the transferor trust is a trust that is described in paragraph (4)(a) or the 
definition “pre-1972 spousal trust” in subsection 108(1) and the spouse or com- 
mon-law partner referred to in that paragraph or definition is alive at the particu- 
‘lar time, the first day ending at or after the particular time, and 


Para. 104(5.8)(b) amended, and paras. (b.1) to (b.3) added, by the said c. 17, subsec. 
78(15), applicable to transfers made after 1999. Para. (b) formerly read: 


(b) where the transferor trust is a trust (in this paragraph referred to as an “eligi- 
ble trust”) that is described in paragraph (4)(a) or the definition “pre-1972 
spousal trust” in subsection 108(1) and the spouse or common-law. partner re- 
ferred to in that paragraph or definition is alive at the particular time, paragraph 
(a) does not apply in respect. of the transfer where the transferee trust is an eligi- 
ble trust; and 


Subsec. 104(5.8) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 


“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 


See also the transitional rules reproduced in the History to 248(1)“common-law 


partner’. 


S. 104(6)(b)@ 


Subsec. 104(5.8) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(3), applicable 
to property transferred after February 11, 1991 except that para. 104(5.8)(b) as it ap- 
plies to property transferred before December 21, 1991 shall be read as follows: 
(b) where the transferor trust or the transferee trust is a trust that is described in 
paragraph (4)(a) or the definition “pre-1972 spousal trust” in subsection 108(1) 
and the spouse referred to therein is alive at the particular time, paragraph (a) 
does not apply in respect of the transfer; and 


(6) Deduction in computing income of trust — For the pur- 
poses of this Part, there may be deducted in computing the income 
of a trust for a taxation year 


we Nt aSO @DP 
3 pplies (because of z a valid 
w section 4) and 


(a) in the case of an employee trust, the amount by which the 
amount that would, but for this subsection, be its income for the 
year exceeds the amount, if any, by which 


(i) the total of all amounts each of which is its income for the 
year from a business 


exceeds 


(ii) the total of all amounts each of which is its loss for the 
year from a business; 


(a.1) in the case of a trust governed by an employee benefit plan, 
such part of the amount that would, but for this subsection, be its 
income for the year as was paid in the year to a beneficiary; 


(a.2) where the taxable income of the trust for the year is subject 
to tax under this Part because of paragraph 146(4)(c) or subsec- 
tion 146.3(3.1), the part of the amount that, but for this subsec- 
tion, would be the income of the trust for the year that was paid 
in the year to a beneficiary; 


(a.3) in the case of an inter vivos trust deemed by subsection 
143(1) to exist in respect of a congregation that is a constituent 
part of a religious organization, such part of its income for the 
year as became payable in the year to a beneficiary; 


(a.4) in the case of an employee life and health trust, an amount 
that became payable by the trust in the year as a designated em- 
ployee benefit (as defined in subsection 144.1(1)); and 


(b) in any other case, such amount as the trust claims not ex- 
ceeding the amount, if any, by which. 
(i) such part (in this section referred to as the: trust’s “ad- 
justed distributions amount” for the taxation, year) of the 
amount that, but for 
(A) this. subsection, 
(B) subsections (5.1), (12), and 107(4), 


(C) the application of subsections (4), (5) and (5.2) in re- 
spect of a day determined under paragraph (4)(a), and 


(D) subsection 12(10.2), except to the extent that that sub- 
section applies to amounts paid to a trust described in par- 
agraph 70(6.1)(b) and before the death of the spouse or 
common-law partner referred to in that paragraph, 


would be its income for the year as became. payable.in the 
year to a beneficiary or was included under subsection 
105(2) in computing the income of a beneficiary 
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exceeds 
(ii) where the trust 


(A) is a post-1971 spousal or common-law partner trust 
that was created after December 20, 1991, or 


(B) would be a post-1971 spousal or common-law partner 
trust if the reference in paragraph (4)(a) to “at the time it 
was created” were read as “on December 20, 1991”, 


and the spouse or common-law partner referred to in para- 
graph (4)(a) in respect of the trust is alive throughout the 
year, such part of the amount that, but for 


(C) this subsection, 
(D) subsections (12) and 107(4), and 


(E) subsection 12(10.2), except to the extent that that sub- 
section applies to an amount paid to a trust described in 
paragraph 70(6.1)(b) and before the death of the spouse or 
common-law partner referred to in that paragraph, 


would be its income for the year as became payable in the 
year to a beneficiary (other than the spouse or common-law 
partner) or was included under subsection 105(2) in comput- 
ing the income of a beneficiary (other than the spouse or 
common-law partner), 


(1i.1) where the trust is an alter ego trust or a joint spousal or 
common-law partner trust and the death or later death, as the 
case may be, referred to in subparagraph (4)(a)(iv) has not 
occurred before the end of the year, such part of the amount 
that, but for this subsection and subsections (12), 12(10.2) 
and 107(4), would be its income as became payable in the 
year to a beneficiary (other than a taxpayer, spouse or com- 
mon-law partner referred to in clause (4)(a)(iv)(A), (B) or 
(C)) or was included under subsection 105(2) in computing 
the income of a beneficiary (other than such a taxpayer, 
spouse or common-law partner), 


(iii) where the trust is an alter ego trust, a joint spousal or 
common-law partner trust, a trust to which paragraph (4)(a.4) 
applies or a post-1971 spousal or common-law partner trust 
and the death or the later death, as the case may be, referred 
to in paragraph (4)(a) in respect of the trust occurred on a day 
in the year, the amount, if any, by which 


(A) the maximum amount that would be deductible under 
this subsection in computing the trust’s income for the 
year if this subsection were read without reference to this 
subparagraph 

exceeds the total of 


(B) the amount that, but for this subsection and subsec- 
tions (12), 12(10.2) and 107(4), would be its income that 
became payable in the year to the taxpayer, spouse or 
common-law partner referred to in subparagraph 
(4)(a)(iii), clause (4)(a)(iv)(A), (B) or (C) or paragraph 
(4)(a.4), as the case may be, and 

(C) the amount that would be the trust’s income for the 
year if that income were computed without reference to 
this subsection and subsection (12) and as if the year be- 
gan immediately after the end of the day, and 


(iv) where the trust is a SIFT trust for the taxation year, the 
amount, if any, by which 


(A) its adjusted distributions amount for the taxation year 
exceeds 
(B) the amount, if any, by which 
(I) the amount that would, if this Act were read with- 
out reference to this subsection, be its income for the 
taxation year 
exceeds 


(If) its non-portfolio earnings for the taxation year. 
Related Provisions: 4(3)(b) — Whether deductions under 104(6) are applicable to a 
particular source; 104(5.3)— Election by trust to postpone deemed disposition; 
104(7) — Non-resident beneficiary; 104(7.01) — Limitation where non-resident trust 
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deemed resident in Canada; 104(7.1)— Deduction denied — capital interest greater 
than income interest; 104(10) — Property owned for non-resident; 104(13) — Income 
inclusion to beneficiary; 104(13.1), (13.2) — Designation of income distributed to ben- 
eficiary; 104(16) — SIFT distribution deemed to be dividend; 104(18) — Trust for mi- — 
nor; 104(24) — Whether amount payable; 107(2.11) — Election to not flow out gain 
on distribution to beneficiaries; 107.1 — Deemed disposition where employee trust or 
employee benefit plan distributes property; 108(5) — Restriction on deduction for ben- 
eficiary; 111(8)“non-capital loss’(a.1) — Amount under 104(6)(a.4) included in calcu- 
lation of ELHT’s non-capital loss; 120.4 — Kiddie tax on beneficiary’s income; 
132.11(6) — Additional income of mutual fund trust electing for December 15 year- 
end; 138.1(1) — Rules re segregated funds; 144.1(3)(b) — No deduction to employee 
life and health trust if operated primarily for benefit of key employees; 146.2(6)(c) — 
No deduction under 104(6) for TFSA that is required to pay Part I tax; 149.1(12) — 
Rules — charities; 210.2 — Tax on income of trust. 


History: Para. 104(6)(a.4) added by 2010, c. 25,'s. 16, applicable after 2009. 


The opening words of subpara. 104(6)(b)(i) amended by 2007, c. 29, subsec. 8(1), 
deemed to have come into force on October 31, 2006. They formerly read: 


(i) such part of the amount that, but for 


Subpara. 104(6)(b)(iv) added by the said c. 29, subsec. 8(2), deemed to have come into 
force on October 31, 2006. 


Para. 104(6)(a.3) added by 2001, c. 17, subsec. 78(16), applicable to 1998 et seq. 


Cls. 104(6)(b)(ii)(A) and (B) amended by the said c. 17, subsec. 78( 17), applicable to 
2000 et seg. The cls. formerly read: i 


(A) is described in paragraph (4)(a) and was created after December 20, 1991, or 


(B) would be described in paragraph (4)(a) if the reference therein to “at the time 
it was created” were read as “on December 20, 1991” 


Subpara. 104(6)(b)(ii.1) added and subpara. (iii) amended by the said c. 17, subsec. 
78(18), applicable to 2000 et seg. Subpara. (iii) formerly read: 


(ili) where the trust is described in paragraph (4)(a) and the spouse or common- 
law partner referred to in paragraph (4)(a) in respect of the trust died on a day in 
the year, the part of the amount that, but for 


(A) this subsection, and 
(B) subsections (12) and 107(4) 


would be the part of its income for the year that became payable in the year to a_ 
beneficiary (other than the spouse or common-law partner) and as is attributable 
to one or more dispositions by the trust before the end of that day of capital 
properties (other than excluded properties), land described in an inventory of the 
trust, Canadian resource properties or foreign resource properties. 


Subsec. 104(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)common-law partner”. 


Para. 104(6)(a.2) added by 1998, c. 19, subsec. 127(2), applicable to 1996 et seq. 


Subpara. 104(6)(b)(iii) added by 1996, c. 21, subsec. 18(6), applicable to trust taxation 
years that end after July 19, 1995. , 


Para. 104(6)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(4), applica- 
ble to 1991 et seq., except that for taxation years of trusts ending after 1990 and before 
December 21, 1991, the para. shall be read as follows: 


(b) in any other case, such amount as the trust claims not exceeding such part of 
the amount that, but for 


(i) this subsection, 
(ii) subsections (5.1) and (12), 


(ili) subsections (4), (5) and (5.2) and 107(4), where the trust is a trust de- 
scribed in paragraph (4)(a), and 


(iv) subsection 12(10.2), except to the extent that that subsection applies to 
amounts paid to a trust described in paragraph 70(6.1)(b) and before the 
death of the spouse referred to in that paragraph, 


would be its income for the year as became payable in the year to a beneficiary 
or was included under subsection 105(2) in computing the income of a 
beneficiary. 


Para. 104(6)(b) formerly read: 


(b) in any other case, such amount as the trust may claim not exceeding such. part 
of the amount that, but for this subsection, subsection (12) and, where the trust is 
a trust described in paragraph (4)(a), subsections (4), (5), (5.2) and 107(4), 
would be its income for the year as became payable in the year to a beneficiary 
or was included in computing the income of a beneficiary for the year by reason 
of subsection 105(2). 


Selected Cases [subsec. 104(6)]: Cockeram v. R., [2004] 3 C.T.C. 2457 (TCC) 
(Mere intention does not create a trust); Langer Family Trust v. MNR, [1992] 1 C.T.C. 
2119 (TCC) (No deduction where income not “paid in the year to the person”); Brown 
v. R., [1979] C.T.C. 476 (FCTD) (Taxpayer required to include income received even 
though estate not claiming deduction). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees; IT- 
286R2: Trusts — amount payable; IT-342R: Trusts — income payable to beneficiaries: 
IT-381R3: Trusts — capital gains and losses and the flow-through of taxable capital 
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- gains to beneficiaries; IT-394R2: Preferred beneficiary election; IT-465R — Non-resi- 
dent beneficiaries of trusts; IT-493:. Agency cooperative corporations; IT-SOOR: 
RRSPs — death of annuitant; IT-502: Employee benefit plans and employee trusts. 


1.T. Technical News: 11 (payments made bya trust for the benefit of a minor 
beneficiary); 25 (health and welfare trusts). 


CRA Audit Manual: 16.2.3: Income allocated and designated to beneficiaries. 


Advance Tax Rulings: ATR-65: Reduction to management fees for large invest- 
ments in a mutual fund, 


(7) Non-resident beneficiary — No deduction may be made 
under subsection (6) in computing the income for a taxation year of 
a trust in respect of such part of an amount that would otherwise be 
its income for the year as became payable in the year to a benefici- 
ary who was, at any time in the year, a designated beneficiary of the 
trust (as that expression applies for the purposes of section, 210.3) 
unless, throughout the year, the trust was resident in Canada. 
Related Provisions: 104(24) — Whether amount payable; 210.2(1) — Part XII.2 tax 
on trust; 212(1)(c) — Withholding tax on payment to non-resident beneficiary; 
250(6.1) — Trust that ceases to exist deemed resident throughout year. 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents. 


Ze ey tible un er -subsec- 
tio : in computing ey income for the year, maul 


p respect of 
i iary under _ 


- whom the amount described in the’ aéenigtto 
is payable is resident in a country with which Can-— 
_ ada has a tax treaty under which the income tax that 
‘Canada may impose on the neers? in ree of 
the amount is limited, and 


_(B) 0.6, in any other case. 


Aiciesidn: The August 27, 2010 draft legislation (Part non-resident trusts), 
subsec, 9(2), will add subsec. 104(7.01), applicable to taxation years ‘that end after 
2006, and to each earlier taxation year of a trust to which subsec. 94(3), as amended, 


YY per 


TH9 


tion of its income for the year 


Canadian-source i income eamed ) 
resident ee 


It should also be noted that persons that i or credit an amount toa ae 


94(3)(g), oy them on ac sunt of the trust’ s Part I tax liability, but On to. the : 
extent the amount on which Part XIII tax is paid is an amount included in the trust’s 
income, The existing provisions « of the Act do not expressly give a Part XIII exemp- . 
tior in this regard to trusts ‘that are subject 1 to existing subsection 94(1). Instead, ex- 
isting subparagraph 94(1)(c)Gi) allows a tax credit to be claimed by those trusts 
Dies coo 1261 in connection ch Part XIII tax on pene guns to those saaeee 


nial to. the total of 


computing income 


whole r any nee trust 
the subsection Hye trust.) 


7 


94(3) 
i ing obligation under section 215 notwithstanding 
une ‘This is because new pet , 


sibsreian, 104(6). nngs eu) ihe amount by ohieh the maximum esnetos 
under subsection 104(6) for a taxation ear is one: under subsection: 1047 le is 


. the portion of the trust’ S “designated income” ort the year ve defined in Part. 


_ _XI1.2) that became payable i in the year to a non-resident beneficiary Gncluding 
_ another subsection 94(3) trust) under the trust in re of an 28 of the non- 


_ resident as a beneficiary ae the trust, and — 


all amounts each of which i is the product obtained by ey a ae 
factor by each particular amount ‘that is paid or credited in the year to the trust 
that would, disregarding express provisions to the contrary in the Act, be subject 


_to Part XIII tax and that is payable in the year to a non-resident beneficiary (in- 


cluding another subsection 94(3) trust) under he trust in respect « a an interest of - 


the non-resident as a beneficiary under the trust. 


The ‘specified factor in respect of each particular amount described in the second 
paragraph above is 0.35, if the trust can establish to the satisfaction of the Minister of 
aes oe q_ | National Revenue that the non- -resident beneficiary to whom the particular amount is 
payable i is resident i ina country with which Canada has a tax treaty under which the 
income tax that Canada may impose on the beneficiary in respect of the amount is 
limited. In any other case, the specified factor is 0.6. Ly Z 


This amendment applies to taxation years that end after 2006. It also Joplieri to atte : 
earlier ' taxation year of a trust to which subsection 94(3) applies (because of a valid _ 
election by the trust under the. coming-into- -force provision for new section 94) and . 

each taxation year of a beneficiary ee the trust in which one of those earlier taxa- 
tion years of the trust ends. 7 7 


The example below illustrates the Se of new subsection lag On). 
— ~ 


Trust X is an offshore trust established by Stefan, a long- term header! of Can- 
_ ada. The primary beneficiaries under the trust are Linda (a resident of Canada), 


2 Tim (a resident of non-Treatyland) and Bart (a resident of the United States). 


_ Trust X receives $1,600 of income in its 2007 taxation year. This income consists 


of $400 of taxable dividends received from a taxable Canadian corporation. The 
remaining $1,200 of income is from other sources, none ce ae is Rigo 


income” (as defined in Part X11.2) of the trust. 
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- $1,050 of Trust X's income for 2007 is m 
__ amount, $100 represents the taxable divia 


designation under subse: 


the designation is made, the designated portion 


trust will, for the purposes of the Act (other 
ter, as dividend in nds of the b 


come, in the ha 
Results 5 a. . Po: Yi oo : 
1. Because Trust X has a resident contributor at the 


of its 2007 taxation 


year, the trust is deemed by new subsection 94(3) to be resident in Canada for : 


the purposes of computing its income. 


2. Before taking into account any deduction under subs, tion 104(6), Trust 


income is $1,600. Note that the $400 in dividends is included in computing t ie 


‘trust's income. : — 
3. Before taking into account new subsection 104(7.01), 


under subsection 104(6) is also $1,600, 


4. Because of subsection 104(7.01), the maximum deduction under subsection 


and (0.35 x $100))). | 


5. Assuming that the trust claims a deduction of $1,445 under subsection 104(6), 
the trust would consequently have income of $155. If a tax rate of 42.92% were 


- 104(6) is reduced to $1,445 (i.e., $1,600 minus the total of: nil + ((.60 x $200). 


assumed (i.e., combined federal rates of 29% (because of subsections 122(1) and 


117(2)) and 13.92% (because of subsection 120(1))), the trust would be liable’ 
for Canadian income tax of approximately $67. Note that the trust is exempt 
_from having to collect a Part XIII tax in respect of the amounts made payable to 
Bart and Tim that are referred to in paragraph 104(7.01)(b) in respect of the 
trust for the particular taxation year, because these are exempt amounts for the 
purposes of subparagraph 94(3)(a)(ix). In the absence of this exemption, the 
Part XII tax that would have had to have been collected by the trust in respect 
of the amounts made payable to Bart and Tim would have been $65 (i.e., 25% of 
$200 and 15% of $100), which is approximately’ equal to the tax that the trust 
must pay as a result of the application of subsection 104(7.01). 


Related Provisions: 94(1)“exempt amount”(b) — Amount under 104(7.01)(b) is 
exempt amount for non-resident trust rules; 104(24) — Whether amount payable to. 
beneficiary. 


(7.1) Capital interest greater than income interest — Where 
it is reasonable to consider that one of the main purposes for the 
existence of any term, condition, right or other attribute of an inter- 
est in a trust (other than a personal trust) is to give a beneficiary a 
percentage interest in the property of the trust that is greater than 
the beneficiary’s percentage interest in the income of the trust, no 
amount may be deducted under paragraph (6)(b) in computing the 
income of the trust. 

Related Provisions: 104(7.2) — Anti-avoidance rule. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries. 


Advance Tax Rulings: ATR-65: Reduction to management fees for large invest- 
ments in a mutual fund. 


(7.2) Avoidance of subsec. (7.1) — Notwithstanding any other 
provision of this Act, where 


(a) a taxpayer has acquired a right to or to acquire an interest in 
a trust, or a right to or to acquire a property of a trust, and 


(b) it is reasonable to consider that one of the main purposes of 
the acquisition was to avoid the application of subsection HB 
in respect of the trust, 


on a disposition of the right (other than pursuant to the exercise 
thereof), the interest or the property, there shall be included in com- 
puting the income of the taxpayer for the taxation year in which the 
disposition occurs the amount, if any, by which 


(c) the proceeds of disposition of the right, interest or property, 
as the case may be, 


exceed 


(d) the cost amount to the taxpayer of the right, interest or pro- 
perty, as the case may be. 


(8) [Repealed under former Act] 
(9) [Repealed under former Act] 


Income Tax Act, Part I, Division B 


(10) Where property owned for non-residents [income | 
from NRO] — Where all the property of a trust is owned by the. 


ding ta 
1B 


Related Provisions: 104(11) — Dividend received from non-resident-owned invest- 
ment corporation; 134.1 — Transitional rule re elimination of NROs; 212(9) — Ex- 
emptions from withholding tax. 


(11) Dividend received from non-resident-owned 
investment corporation — Where any part of the dividends re- 
ceived in a taxation year by a trust described in subsection (10) 
from a non-resident-owned investment corporation are deductible 
under that subsection in computing the income of the trust for the 
year, for the purposes of Part XIII the trust shall be deemed to have 
paid to a non-resident person on the last day of the year an amount 
equal to that part, as income of the non-resident person from the 
trust. : 


Proposed Repeal —104(11) _ 
Application: The October 31, 2011 draft legislation, subsec. 17(2), 
104(11), applicable to 2005 er seq. ea Fe) 
Technical Notes: Sce under 104(10). 


Related Provisions: 134.1 — Transitional rule re elimination of NROs; 212(1)(c) — 
Estate or trust income; 212(9) — Exemptions from non-resident withholding tax. 


(12) Deduction of amounts included in preferred 
beneficiaries’ incomes — There may be deducted in computing 
the income of a trust for a taxation year the lesser of 


(a) the total of all amounts designated under subsection (14) by 
the trust in respect of the year, and 


(b) the accumulating income of the trust for the year. 
Related Provisions: 4(3)(b) — Whether deductions under 104(12) are applicable to 
a particular source; 104(6) — Deduction in computing trust income; 104(13) — In- 
come payable to beneficiary; 108(1) — Accumulating income defined; 108(5) — Re- 
striction on deduction for beneficiary; 149.1(12) — Rules — charities. 


History: Subsec. 104(12) amended by 1996, c. 21, subsec. 18(7), applicable to trust 
taxation years that begin after 1995. The subsec. formerly read: 


(12) Deduction of part of accumulating income included in preferred 
beneficiary's income — For the purposes of this Part, there may be deducted in 
computing the income of a trust for a taxation year such part of its accumulating 
income for the year as was required by subsection ( 14) to be included in comput- 
ing the income of a preferred beneficiary. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary elec- 
tion; IT-465R: Non-resident beneficiaries of trusts; IT-500R: RRSPs — death of an 
annuitant. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 


(13) Income of beneficiary — There shall be included in com- 
puting the income for a particular taxation year of a beneficiary 
under a trust such of the following amounts as are applicable: 


(a) in the case of a trust (other than a trust referred to in para- 
graph (a) of the definition “trust” in subsection 108(1)), such 
part of the amount that, but for subsections (6) and (12), would 
be the trust’s income for the trust’s taxation year that ended in 
the particular year as became payable in the trust’s year to the 
beneficiary; and an 
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(b) in the case of a trust governed by an employee benefit plan 
_ to which the beneficiary has contributed as. an employer, such 
part of the amount that, but for subsections (6) and.(12),,would 

be the trust’s income for the trust’s taxation year that ended in 

the particular year as was paid in the trust’s year to the 
’ beneficiary. 


Related Provisions: 6(1)(h) — Income from circ trust; 12(1)(m) — Income 
inclusion — benefits from trusts; 53(2)(h) — Reduction of ACB of beneficiary’s inter- 
est're amount paid or payable by trust; 104(13.1), (13.2) — Designation of distributed 
income by trust; 104(16)(c) — SIFT distribution deemed not to be payable to benefici- 
ary; 104(18) — Trust for minor; 104(19) — Portion of taxable dividends deemed re- 
ceived by beneficiary; 104(21) — Portion of taxable capital gains deemed gain of bene- 
ficiary; 104(22)-(22.4) — Foreign tax credit allocation to beneficiary; 104(24) — 
Whether amount payable; 104(27) — Pension benefits; 104(30), G1) — Deduction for 
Part XII.2 tax; 106(1) — Income interest in trust; 106(2)(a)(ii) — Reduction of income 
inclusion on disposition‘of income interest; 107(2.11) — Election to not flow out gain 
to beneficiaries on distribution; 107.1 — Deemed cost ‘to beneficiary where employee 
trust or employee benefit plan distributes property; 107.3(4) — No application to quali- 
fying environmental trusts; 108(5)— Amount deemed to be income from trust; 
120.4(1)“split income”(c) — Kiddie tax on™ certain trust income of children; 
120.4(5) — Certain capital gains earned through trust deemed to be dividends for kid- 
die tax; 132.11(4) — Amounts paid from Dec. 16-31 by mutual fund trust to benefici- 
ary; 132.11(6) — Additional income of MFT electing for Dec. 15 year-end; 
146(8.1) — RRSP — deemed receipt of refund of premiums; 210.2 — Tax on income 
of trust;; 212(1)(c) — Non-resident withholding tax; 214(3)(f) — Non-resident’ with- 
holding tax — deemed payments; 250(6.1) — Trust that ceases to exist deemed resi- 
dent throughout year; 250.1(b) — Non-resident trust deemed to have income calculated 
under the Act... 


History: Subsec. 104(13) amended by 2001, c. 17, subsec. 78(19), applicable to 2000 
et seg. The subsec. formerly read: 


(13) There shall be included in computing, the:income for a taxation year. of a 
beneficiary under a trust such of the following amounts as are applicable: 


‘(a) in the case of a trust (other than a trust referred to in paragraph (a) of the 
definition “trust” in subsection 108(1)) that was resident in Canada through- 
out its particular taxation year that ended in the year, such’part of the amount 
that; but for subsections (6) and (12), would be the trust’s income for the 
particular year as became payable in the particular, year to the beneficiary; 


(b) in the case of a trust governed by an employee benefit plan to: which the 
beneficiary has contributed as an.employer, such part of the amount that, but 
for subsections (6) and (12), would be the income of the trust for its particu- 
lar taxation year that ended in the year as was paid in the particular year to 
the beneficiary; and 


(c),in the case of-a trust (other than a trust referred to in paragraph (a) or 
paragraph (a) of the definition “trust” in subsection 108(1)), all amounts that 
became payable in the year by the trust to the beneficiary in respect of the 
beneficiary’s interest in the trust, otherwise than 


(i) as proceeds of disposition of the beneficiary’s interest or part thereof, 
or 


(ii) an.amount. paid as.a. distribution of capital by a personal trust. 


Para. 104(13)(b) substituted by 1984,.c.'1, subsec, 45(5),; to substitute “in any case 
other than that of a trust governed by anemployee benefit plan” for “in any other case’, 
applicable to 1980 et seq. 


Subsec. 104(13) substituted by 1980-81-82-83, c. 140, subsec. 60(4), applicable to 
1980 et seg. Subsec. 140(13) formerly read: 


(13) Such part of the amount that would be the income of a trust (other than. a 
trust governed by an employee benefit plan) for a taxation year if no deduction 
were made under subsection (6), (12) or 20(16) or under regulations made under 
paragraph 20(1)(a) as was payable in the year to a beneficiary shall be included 
in computing the income of the person to. whom it so became payable whether or 
not it was paid to him in that year and shall not be included in computing his 
income for a subsequent year in which it was paid. 


Subsec. 104(13) substituted by 1980-81-82-83, c. 48, subsec. 54(2), to add “(other than 
a trust governed by an employee benefit plan)”, applicable to 1980 er seq. 


Subsec. 104(13) substituted by 1977-78, c. 1, subsec.'49(4), applicable to taxation 
years commencing after May 25, 1976 and ending after March 1977, to add reference 
to subsec. 20(16); 


Selected Cases [subsec. 104(13)]: Brown v. R., [1979] C.T.C. 476 (FCTD) 
(Taxpayer required to include income received even though estate not claiming 
deduction). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, -re- 
search grants and financial assistance; IT-201R2: Foreign tax credit — trust and benefi- 
ciaries; IT-243R4: Dividend refund to private corporations; IT-286R2: Trusts — 


amount payable; IT-342R: Trusts— income’ payable to beneficiaries; IT-381R3:' 


Trusts — capital gains and losses and the flow-through of taxable capital gains to bene- 
ficiaries; IT-385R2;: Disposition of an income interest in a trust; IT-465R: Non-resident 
beneficiaries of trusts; IT-500R: RRSPs —death of an annuitant; IT-502: Employee 


S. 104(43.2) 


benefit plans and employee trusts; IT-524: Trusts — flow-through of taxable dividends 
to a beneficiary — after 1987; IT-531: Eligible funeral arrangements. 


I.T. Technical News: 11 (payments made. by a trust for the benefit of a minor 
beneficiary). 


CRA Audit Manual: 16.2.3: Income allocated and designated to beneficiaries. 
Forms: T4011: Preparing returns for deceased persons [guide]. 


| (13. 1) Amounts deemed not paid — Where.a trust, in its return 


of income under this Part for a taxation year throughout which it 
was resident in Canada and not exempt from tax under Part I by 
reason of subsection 149(1), designates an amount in respect of a 
beneficiary under the trust, not exceeding the amount determined by 
the formula 


A ; 4 
peo a 


where 


A. is the beneficiary’s share of the income of the trust for the year 
computed without reference to this Act, 


B_ is the total of all amounts each of which is a beneficiary’s share 
of the income of the trust for the year computed without refer- 
ence to this Act, 


Cis the total of all amounts each of which is an amount that, but 
for this subsection or subsection (13.2), would be included in 
computing the income of a beneficiary under the trust by reason 
of subsection (13) or 105(2) for the year, 


D is the amount deducted under subsection (6) in computing the 
income of the trust for the year, and 


E is equal to the amount determined by the trust for the year and 
used as the value of C for the purposes of the formula in subsec- 
tion (13.2) or, if no amount is so determined, nil, 


the amount so designated shall be deemed, for the purposes of sub- 


sections (3) and 105(2), not to have been paid or to have become 
payable i in the year.to or for the benefit of the beneficiary or out of 
income of the trust. 

Related Provisions: 94(3)(a)(iii) Lprapodell — Application to trust deemed resident 


in Canada; 108(1) — “trust”; 250(6.1) — Trust that ceases to exist deemed resident 
throughout year; 257 — Formula cannot calculate to less than zero. 


Selected Cases [subsec. 104(13. 1)]: Lussier vy. R.,,{2000] 2 C.T.C. 2147 (TCC) 
(No statutory limitation regarding election to attribute income). 


Interpretation Bulletins: IT-342R: Trusts — income. payable to beneficiaries: IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries; IT-394R2: Preferred beneficiary election. 


(13.2) Idem — Where a trust, in its return of income under this 
Part for.a taxation year throughout which it was resident in Canada 
and: not| exempt from tax under Part I by reason of subsection 
149(1), designates an amount’ in respect of a beneficiary under the 
trust, not exceeding the amount determined by the formula 

A 


—=xC 
B 


where 


A is the amount designated by the trust for the year in respect of 
the beneficiary under subsection (21), 


Bis the total of all amounts each of which has been designated for 
the year in respect of a beneficiary of the trust. under, subsection 
(21), and 


C is the amount determined by the trust and used in computing all 
amounts each of which is designated by the trust for the year 
under this subsection, not exceeding the amount by which 


(i) the total of all amounts each of which is an amount that, 
but for this. subsection or, subsection (13.1), would be in- 
cluded in computing the income of a beneficiary.under the 
trust by reason of subsection (13) or 105(2) for: the year 


exceeds 


(ii) the amount deducted under subsection (6) in computing 
the income of the trust for the year, 
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the amount so designated shall 


(a) for the purposes of subsections (13) and 105(2) (except in the 
application of subsection (13) for the purposes of subsection 
(21)), be deemed not to have been paid or to have become paya- 
ble in the year to or for the benefit of the beneficiaries or out of 
income of the trust; and 


beer 


ret fit of th “bene oo 


Application: The October 31, 2011 draft legislation, subsec. 17(3), will amend 


para. 104(13.2)(a) to read as above, in force on Royal Assent. 
Technical Notes: Subsection 104(13.2) applies in instances where a trust. has a 
non-capital loss carry forward from a prior taxation year and current taxable capital 
gains. In such circumstances, the trust may choose not to deduct the full amount to _ 
which it is entitled under subsection 104(6), in order create sufficient taxable income 
attributable to taxable capital gains against which the non-capital losses carried for- 
ward may be deducted. This is accomplished through a designation under subsection — 


104(13.2), : : 
Subsection 104(13.2) is amended to replace the reference to “beneficiaries” in para- 


graph 104(13.2)(a) with “beneficiary”, consistent with the wording of Subsection — j 


104031), 


(b) except for the purposes of subsection (21) as it applies for 
the purposes of subsections (21.1) and (21.2), reduce the amount 
of the taxable capital gains of the beneficiary otherwise included 
in computing the beneficiary’s income for the year by reason of 
subsection (21). 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 250(6.1) — Trust that ceases to exist deemed resident throughout year. 
Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries; IT- 


381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries. 


(14) Election by trust and preferred beneficiary — Where a 
trust and a preferred beneficiary under the trust for a particular taxa- 
tion year of the trust jointly so elect in respect of the particular year 
in prescribed manner, such part of the accumulating income of the 
trust for the particular year as is designated in the election, not ex- 
ceeding the allocable amount for the preferred beneficiary in re- 
spect of the trust for the particular year, shall be included in com- 
puting the income of the preferred beneficiary for the beneficiary’s 
taxation year in which the particular year ended and shall not be 
included in computing the income of any beneficiary of the trust for 
a subsequent taxation year. 
Related Provisions: 12(1)(m)—JIncome inclusion — benefits from — trusts: 
94(3)(a)(iii) [proposed] — Application to trust deemed resident in Canada; 104(12) — 
Deduction for amount included in preferred beneficiary’s income; 104(14.01), 
(14.02) — Late, amended or revoked election made with capital gains exemption elec- 
tion; 104(15)— Allocable amount; 104(19)— Portion of net taxable dividends 
deemed received by beneficiary; 104(21) — Portion of taxable capital gains deemed 
gain of beneficiary; 108(5) — Interpretation; 146(8.1) — RRSP — deemed receipt of 
refund premiums; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 
History: Subsec. 104(14) amended by 1996, c. 21, subsec, 18(8), applicable to trust 
taxation years that begin after 1995. The subsec. formerly read: 
(14) Where a trust and a preferred beneficiary thereunder jointly so elect in re- 
spect of a taxation year in prescribed manner and within prescribed time, such 
part of the accumulating income of the trust for the year as is designated in the 
election, not exceeding the preferred beneficiary’s share therein, shall be in- 
cluded in computing the income of the preferred beneficiary for the year, and 
shall not be included in computing the income of any beneficiary of the trust for 
a subsequent year in which it was paid. 
Selected Cases [subsec. 104(14)]: Muzich Family Trust v. MNR, [1993] 1 C.T.C. 
2330 (TCC) (Preferred beneficiary election not valid where not filed in prescribed form 
nor within prescribed time). 
Regulations: 2800(1), (2) (prescribed manner, prescribed time). 
Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries; 
IT-243R4: Dividend refund to private corporations; IT-381R3: Trusts — capital gains 
and losses and the flow-through of taxable capital gains to beneficiaries; IT-394R2: 
Preferred beneficiary election; IT-500R: RRSPs — death of an annuitant; IT-524: 
Trusts — flow-through of taxable dividends to a beneficiary — after 1987. 


Information Circulars: 07-1: Taxpayer relief provisions. 


Income Tax Act, Part I, Division B | 


CRA Audit Manual: 16.2.4: Preferred beneficiaries. | 


Advance Tax Rulings: ATR-30: Preferred beneficiary election on accumulating — 
income of estate; ATR-34: Preferred beneficiary’s election. RIS 


(14.01) Late, amended or revoked election — A trust and a 
preferred beneficiary under the trust may jointly make an election, 
or amend or revoke an election made, under subsection (14) where 
the election, amendment or revocation 


(a) is made solely because of an election or revocation to which 
subsection 110.6(25), (26) or (27) applies; and 


(b) is filed in prescribed manner with the Minister when the 
election or revocation referred to in paragraph (a) is filed. 


Related Provisions: 104(14.02) — Effect of election. 


History: Subsec. 104(14.01) added by 1998, c. 19, subsec. 127(3), applicable to taxa- 
tion years that include February 22, 1994. 


(14.02) Late, amended or revoked election — Where a trust 
and a preferred beneficiary under the trust have made an election or 
amended or revoked an election in accordance with subsection 
(14.01), 


(a) the election or the amended election, as the case may be, is 
deemed to have been made on time for the purpose of subsection 
(14); and 


(b) the election that was revoked is deemed, otherwise than for 
the purposes of this subsection and subsection (14.01), never to 
have been made. 


History: Subsec. 104(14.02) added by 1998, c. 19, subsec. 127(3), applicable to taxa- 
tion years that include February 22, 1994. 


(14.1) NISA election — Where, at the end of the day on which a 
taxpayer dies and as a consequence of the death, an amount would, 
but for this subsection, be deemed by subsection (5.1) to have been 
paid to a trust out of the trust’s interest in a NISA Fund No. 2 and 
the trust and the legal representative of the taxpayer so elect in pre- 
scribed manner, such portion of the amount as is designated in the 
election shall be deemed to have been paid to the taxpayer out of a 
NISA Fund No. 2 of the taxpayer immediately before the end of the 
day and, for the purpose of paragraph (a) of the description of B in 
subsection 12(10.2) in respect of the trust, the amount shall be 
deemed to have been paid out of the trust’s NISA Fund No. 2 im- 
mediately before the end of the day. 


Related Provisions: 248(8) — Meaning of “consequence” of death. 


History: Subsec. 104(14.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(5), 
applicable to 1991 et seq. 


(15) Allocable amount for preferred beneficiary — For the 
purpose of subsection (14), the allocable amount for a preferred 
beneficiary under a trust in respect of the trust for a taxation year is 


(a) where the trust is an alter ego trust, a joint spousal or com- 
mon-law partner trust, a post-1971 spousal or common-law part- 
ner trust or a trust described in the definition “pre-1972 spousal 
trust” in subsection 108(1) at the end of the year and a benefici- 
ary, referred to in paragraph (4)(a) or in that definition, is alive 
at the end of the year, an amount equal to 


(i) if the preferred beneficiary is a beneficiary so referred to, 

the trust’s accumulating income for the year, and 

(ii) in any other case, nil; 
(b) where paragraph (a) does not apply and the preferred benefi- 
ciary’s interest in the trust is not solely contingent on the death 
of another beneficiary who has a capital interest in the trust and 


who does not have an income interest in the trust, the trust’s 
accumulating income for the year; and : 


(c) in any other case, nil. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 108(1) — Trust defined; 138.1(1) — Rules re segregated funds; 250(6.1) — 
Trust that ceases to exist deemed resident throughout year. 


History: Paras. 104(15)(a) and (b) amended by 2001, c..17, subsec. 78(20), applicable 
to 2000 et seg. The paras. formerly read: : 


(a) where the trust is a trust described in the definition “pre-1972 spousal trust” 
in subsection 108(1) at the end of the year or a trust described in paragraph (4)(a) 
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and the taxpayer’s spouse or common-law partner referred to in that definition or 
paragraph is alive at the end of the year, an amount equal to 


(i) if the beneficiary is that spouse or common-law partner, the trust’s ac- 
cumulating income for the year, and 
(ii) in any other case, nil; 
(b) where paragraph (a) does not apply and the beneficiary’s interest in the trust 
is not solely contingent on the death of another beneficiary who has a capital 
interest in the trust and who does not have an income interest in the trust, the 
trust’s accumulating income for the year; and 
Subsec. 104(15) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 
Subsec. 104(15) amended by 1996, c, 21, subsec. 18(9), applicable to trust taxation 
years that begin after 1995. The subsec. formerly read: 
(15) Preferred beneficiary’s share — The share of a particular preferred bene- 
ficiary under a trust in the accumulating income of the trust for a taxation year is, 
(a) where the trust is a trust described in the definition “pre-1972 spousal 
trust” in subsection 108(1) at the end of the year or a trust described in para- 
graph (4)(a) and the taxpayer’s spouse referred to in that definition or para- 
graph is alive at the end of the year, an amount equal to 
(i) if the particular preferred beneficiary is the taxpayer’s spouse, the 
trust’s accumulating income for the year, and 
(ii) in any other case, nil; 
(b) in any case not referred to in paragraph (a), where the shares in which the 
accumulating income of the trust would be payable to the beneficiaries 
thereunder do not depend on the exercise by.any person of, or the failure by 
any person to exercise, any discretionary power, 
(i) if at the end of the year the particular beneficiary was a member of a 
class of beneficiaries under the trust each of whom was entitled, as a 
member of that class, to share equally in any income of the trust, the 
portion of the trust’s accumulating income for the year that may reason- 
ably be regarded as having been earned for the benefit of beneficiaries 
of that class, divided by. the number of beneficiaries (other than regis- 
tered charities) of that class in existence at the end of the year, and 
(ii) in any other case, the portion of the trust’s accumulating income for 
the year that may reasonably be regarded as having been earned for the 
benefit of the particular preferred beneficiary; 
(c) in any case not referred to in paragraph (a) or (b), where each beneficiary 
under the trust whose share of the accumulating income of the trust depends 
on the exercise by any person of, or the failure by any. person to exercise, 
any discretionary power, is a preferred beneficiary, or would be a preferred 
beneficiary if the beneficiary were resident in Canada, or is a registered 
charity, the portion of the trust’s accumulating income for the year equal to 
the amount determined in prescribed manner to be the beneficiary’s discre- 
tionary share of the trust’s accumulating income for the year, and 
(d) in any case not referred to in paragraph (a), (b). or'(c), nil. 
That portion of para. 104(15)(a) preceding subpara. (i) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 42(6), applicable to taxation years of trusts ending after 
December 20, 1991. That portion formerly read: 
(a) where the trust is a trust described in paragraph (4)(a) and the taxpayer’s 
spouse referred to in that paragraph is alive at the end of the year, an amount 
equal to, 
Regulations: 2800(3), (4) (prescribed manner for 104(15)(c)). 
Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


Advance Tax Rulings: ATR-30: Preferred beneficiary election on accumulating 
income of estate; ATR-34: Preferred beneficiary’s election. 


(16) SIFT deemed dividend — If an amount (in this subsection 
and section 122 referred to as the trust’s “non-deductible distribu- 
tions amount” for the taxation year) is determined under subpara- 
graph (6)(b)(iv) in respect of a SIFT trust for a taxation year 


(a) each beneficiary under the SIFT trust to whom at any time in 
the taxation year an amount became payable by the trust is 
deemed to have received at that time a taxable dividend that was 
paid at that time by a taxable Canadian corporation, 


(b) the amount of a dividend described in paragraph (a) as hav- 
ing been received by a beneficiary at any time in a taxation year 
is equal to the amount determined by the formula 
A/B x C 
where 


A is the amount that became payable at that time by the SIFT 
trust to the beneficiary, 


S. 104(19) 


B. is the total of all amounts, each of which became payable in 
the taxation year by the SIFT trust to a beneficiary under the 
SIFT trust, and 


C is the SIFT trust’s non-deductible distributions amount for 
the taxation year; 


(c) the amount of a dividend described in paragraph (a) in re- 
spect of a beneficiary under the SIFT trust is deemed for the 
purpose of subsection (13) not to be an amount payable to the 
beneficiary; and 


(d) for the purposes of applying Part XIII in respect of each divi- 

dend described in paragraph (a), the SIFT trust is deemed to be a 

corporation resident in Canada that paid the dividend. 
Related Provisions: 53(2)(h)(i.1)(A.1) — Reduction in ACB excludes dividend 
deemed received; 82(1)— Taxable dividend included in income with gross-up; 
89(1)‘eligible dividend’’(b) — Dividend under 104(16) eligible for 45% gross-up and 
high dividend tax credit; 104(24) — Whether amount payable; 122(1)(b) — SIFT trust 
pays corporate tax on distributed income; 197(2) — Taxation of SIFT partnership 
distributions. 


History: Subsec. 104(16) added by 2007, c. 29, subsec. 8(3), deemed to have come 
into force on October 31, 2006. 


(17)-(17.2) [Repealed under former Act] 


(18) Trust for minor [under 21]— Where any part of the 
amount that, but for subsections (6) and (12), would be the income 
of a trust for a taxation year throughout which it was resident in 
Canada 


(a) has not become payable in the year, 


(b) was held in trust for an individual who did not attain 21 
years of age before the end of the year, 


(c) the right to which vested at or before the end of the year 
otherwise than because of the exercise by any person of, or the 
failure of any person to exercise, any discretionary power, and 


(d) the right to which is not subject to any future condition 
(other than a condition that the individual survive to an age not 
exceeding 40 years), 


notwithstanding subsection (24), that part of the amount is, for the 
purposes of subsections (6) and (13), deemed to have become paya- 
ble to the individual in the year. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 250(6.1) — Trust that ceases to exist deemed resident throughout year. 


History: Subsec. 104(18) amended by 1996, c: 21, subsec. 18(10), applicable to trust 
taxation years that begin after 1995. The subsec. formerly read: 


(18) Where all or any part of the income of a trust for a taxation year has not 
become payable in the year and was held in trust for a minor whose right thereto 
has vested and the only reason that it has not become payable in the year was 
that the beneficiary was a minor, it shall, for the purposes of subsections (6) and 
(13) be deemed to have become payable to the minor in the year. 


Interpretation Bulletins: IT-286R2: Trusts — amount payable; IT-342R: Trusts — 
income payable to beneficiaries; IT-381R3: Trusts — capital gains and losses and the 
flow-through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary 
election. 


1.T. Technical News: 11 (payments made by a trust for the benefit of a minor 
beneficiary). 


(19) Taxable dividends — Such portion of a taxable dividend re- 
ceived by a trust in a taxation year throughout which it was resident 
in Canada on a share of the capital stock of a taxable Canadian cor- 
poration as 


(a) may reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 
rangement) to be part of the amount that, by reason of subsec- 
tion (13) or (14) or section 105, as the case may be, was 
included in computing the income for a particular taxation year 
of a beneficiary under the trust, and 
(b) was not designated by the trust in respect of any other bene- 
ficiary under the trust 
is, if so designated by the trust in respect of the beneficiary in its 
return of income for the year, deemed, for the purposes of 
paragraphs 82(1)(b) and 107(1)(c) and (d) and section 112, not to 
have been received by the trust, and for the purposes of this Act 


723 


S. 104(19) 
(other than Part XIII), to be a taxable dividend on the share received 
by the beneficiary in the particular year from the corporation. 

schoo anh foposed Amendment — 10415)" © 
(19) Designation in respect of taxable dividends — A po 


tion of a taxable dividend received by a trust, in a particular taxa- 


tion year of the trust, on a share of the capital stock of a taxz 
Canadian corporation is, for the purposes of this Act other. 
Part XIII, deemed to be a taxable dividend on the shai 
by a taxpayer, in the taxpayer’s taxation year in which the particu 
lar taxation year ends, and is, for the purposes of paragraphs 
82(1)(b) and 107(1)(c) and (d) and section 11 
have been received by the trust, if ee 
(a) an amount equal to that portion o. 
(i) is designated by the trust, in respect of the taxpayer, in 
the trust’s return of income under this Part for the particular — 
taxation year, and CN i 
(ii) may reasonably be considered (having regard to all the . 
circumstances including the terms and conditions of the 
trust) to be part of the amount that, because of paragraph 
(13)(a) or subsection (14) or section 105, was included in 
_ computing the income for that taxation year of the 
taxpayer; _ Li) bite (8) cotocadue ae vor 
(b) the taxpayer is in the particular taxation. year a beneficiary 
under the trust; ; 
(c) the trust is, throughout the particular taxation year, resident 
in Canada; and 


(d) the total of all amounts each of which is an amount desig- 
nated, under this subsection, by the trust in respect of a benefi- 
ciary under the trust in the trust’s return of income under this 
Part for the particular taxation year is not greater than the total 
of all amounts each of which is the amount of a taxable divi- 
dend, received by the trust in the particular taxation year, on a 
share of the capital stock of a taxable Canadian corporation. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 52(5), 
will amend subsec: 104(19) to read as above, applicable to taxation years that end 
after February 27, 2004, except that, for taxation years that end before July 19, 2005, 
the reference to “paragraph (13)(a)” in subpata. 104(19)(a)(ii) is to be read as “sub- 
section (13)”. 


Technical Notes (July 2010): Subsection 104(19) permits a trust to designate a 
taxable dividend received by it in a taxation year on the share of a taxable Canadian _ 
corporation. Where the designation is made in respect of a beneficiary under the 
trust, the dividend is treated, for the purposes of the Act (other than Part XID, as a 
taxable dividend received by the beneficiary from the corporation, and is treated, for 
the purposes of the dividend gross-up in paragraph 82(1)(b) and stop-loss rules in 
paragraphs 107(1)(c) and (d) and section 112, as not having been received by the 
trust. Hl a 


Subsection 104(19) is amended to clarify that where a designation, in respect of a 
taxpayer, is made by a trust in respect of a taxable dividend received by the trust in a 
particular taxation year of the trust, on a share of the capital stock of a taxable\Cana- 
dian corporation, the portion of the dividend in respect of which the designation is 
made is 


* for the purposes of paragraphs 82(1)(b) and 107(1)(c) and (d) and section 112, 
deemed not to have been received by the trust, and { i 


* for the purposes of the Act other than Part XIII, deemed to be a taxable dividend 
on the share received by the taxpayer in the taxpayer's taxation year in which the 
particular taxation year of the trust ends, 


These deeming rules do not apply, however, unless a number of conditions are met., 
One of these conditions — that a designated amount not be made in respect of more _ 
than one beneficiary under the trust — is replaced with a new requirement that the 
total of all amounts designated by the trust under subsection 104(19) for the particu- 
lar taxation year of the trust not exceed the total of all amounts each of which is the 
amount of a taxable dividend received by the trust in the particular taxation year on a 
share of the capital stock of a taxable Canadian corporation. 


The deeming rules under subsection 104(19) apply, in respect of a beneficiary under 
the trust, only to the portion of the amount, designated under that subsection, that 
May reasonably be considered (having regard to all the circumstances including the 
terms and conditions of the trust arrangement) to be part of the amount that, by rea- 


son of subsection 104(13) or (14) or section 105, as the case may be, was included in , 


computing the income for a particular taxation year of a beneficiary under the trust, 
This condition is also amended and now provides that the portion of a taxable divi- 
dend designated by a trust is deemed to be.a taxable dividend of a taxpayer who is a 


beneficiary of the trust (and not to be a dividend received by the trust) only if an 


| rt than 
hare received — 


, deemed not to 
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n employee benefit plan and pi 
fo ensure the appropriate chara 


Related Provisions: 82(1)— Taxable dividends received; 94(3)(a)(iii) [pro- 
posed] — Application to trust deemed fesident in Canada: 107(1)(c), (d) —Loss on 
disposition of capital interest in trust; 112(3.12) — Exclusion from stop-loss rule where 
beneficiary is partnership or trust; 112(3.2) — Stop-loss rule; 112(5.2)B(b) (iii) — Ad- 
justment for dividends received on mark-to-market property; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 

History: The closing words of subsec. 104(19) amended by 2001, c. 17, subsec. 
78(21), applicable to taxation years, that end after 2000. The closing words formerly 
read: 


7, 2004 and on or before July 18,2 


shall, if so designated by the trust in respect of the beneficiary in the return of its 
income for the year under this Part, be deemed, for the purposes of this Act, 
other than Part XIII, not to have been received by the trust and to be a taxable 
dividend on the share received by the beneficiary in the particular year from the 
corporation. 
Subsec. 104(19) substituted by 1980-81-82-83, c. 140, subsec. 60(6), applicable with 
respect to designations made after November 12, 1981. Subsec. 104(19) formerly read: 
(19) Such portion of 
(a) the aggregate of taxable dividends received by a trust in a taxation year 
on shares of the capital stock of taxable Canadian corporations, 
as 
(b) may reasonably be considered (having regard to all the circumstances 
including the terms and conditions of the trust arrangement) to be part of the 
amount that, by virtue of subsection (13) or (14) or section 105, as the case 
may be, was included in computing the income for the year of a particular 
beneficiary under the trust, and 
(c) was not designated by the trust in respect of any other beneficiary 
thereunder, 
shall, if so designated by the trust in respect of the particular beneficiary in the 
return of its income for the year under this Part, be deemed, for the purposes of 
section 82 and this subsection, to be a taxable dividend received by the particular 
beneficiary in the year from a taxable Canadian corporation, and not to be a 
taxable dividend received by the trust in the year from a taxable Canadian 
corporation. 


Interpretation Bulletins: IT-328R3: Losses on shares on which dividends have been 
received; IT-524: Trusts — flow-through of taxable dividends to a beneficiary — after 
1987. 


1.T. Technical News: 41 (eligible dividend designation). 


(20) Designation in respect of non-taxable dividends — 
The portion of the total of all amounts, each of which is the amount 
of a dividend (other than a taxable dividend) paid on a share of the 
capital stock of a corporation resident in Canada to a trust during a 
taxation year of the trust throughout which the trust was resident in 
Canada, that can reasonably be considered (having regard to all the 
circumstances including the terms and conditions of the trust ar- 
rangement) to be part of an amount that became payable in the year 
to a particular beneficiary under the trust shall be designated by the 
trust in respect of the particular beneficiary in the return of the 
trust’s income for the year for the purposes of subclause 
53(2)(h)G.1)(B)(ID, paragraphs 107(1)(c) and (d) and subsections 
112(3.1), (3.2), (3.31) and (4.2). 
Related Provisions: 83(2)— Capital dividends; 89(1)“capital. dividend ac- 
count’”(g) — Addition to CDA for capital dividends allocated by trust to corporate ben- 
eficiary; 94(3)(a)(iii) [proposed] — Application to trust deemed resident in Canada; 
107(1)(c) — Stop-loss rule where beneficiary is corporation; 104(24) — Whether 
amount payable; 112(3.2) — Stop-loss rule; 112(4.3) — Limitation on loss on disposi- 
tion of share by trust; 132(3) — Application to a mutual fund trust; 248(1)‘‘disposi- 
tion”(i)(ii) — Payment in respect of capital interest in a trust; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 
History: Subsec. 104(20) amended by 1998, c. 19, subsec. 127(4), applicable after 
April 26, 1995. Subsec. 104(20) formerly read: 

(20) Such portion of the total of all amounts each of which is the amount of a 

dividend (other than a taxable dividend) paid on a share of the capital stock of a 
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corporation resident in Canada to a trust during a taxation year of the trust 
throughout which the trust was resident of Canada as may reasonably be consid- 

- ered (having regard to all the circumstances including the terms, and conditions 
of the trust arrangement) to be part of an amount that became payable in the year 
to a particular beneficiary under the trust, shall be designated by the trust in re- 

‘spect of the particular beneficiary in the return of the trust’s income for the ‘year 
for the purposes of subclause 53(2)(h)(i.1)(B)(I), paragraph 107(1)(c) and sub- 
sections 1126. 2) and (4.3). 


Interpretation Bulletins: IT-328R3: Tpsses on shares on which dividends have been 
received. 


(21) Taxable capital gains — ‘Such portion of the net taxable 


capital gains of a trust for a taxation year throughout which it was | _. 


resident in Canada as 


‘(a) may reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 

_ rangement) ‘to be part of the amount that, by virtue of subsection 
(13))or (14) or section 105; as the case may be, was included in 
computing the income for the taxation year of 


(i) a particular beneficiary under the trust, if the trust is a 
mutual fund trust, or 


(ii)a particular beneficiary under the trust who is resident in 
Canada, if the trust is not a mutual fund trust, and 


(b) was not designated by the trust in respect of any other bene- 
ficiary under the trust, 


shall, if so designated by the trust in respect of the particular benefi- 
ciary in the return of its income for the year under this Part, be 
deemed, for the purposes of sections 3 and 111, except as they ap- 
ply for the purpose of section 110.6, and subject to paragraph 
132(5.1)(b), to be a taxable capital gain forthe year of the particular 
beneficiary from the disposition by that beneficiary of capital 


property. 


S. 104(21.01) 


benetcin nde te ti Gut This Sonsiioni i ve sinoeded and now 
é e trust’ $ net ee capital gains, is deemed 


ition year of the trust, in respect of 
J hual t ey trust —- the Leek 


“capital gains 


Related Provisions: 39.1(2)B(a); 39.1(¢)— Reduction in gain to reflect capital 
gains exemption election; 89(1)“capital dividend account”(f) — Addition to CDA for 
capital gains allocated by trust to corporate beneficiary; 94(3)(a)(iii) [proposed] — Ap- 
plication to trust deemed resident in Canada; 104(13.2) — Designation of amount by 
trust; 104(21.01), (21.02) — Late, amended or revoked designation, of capital gains ex- 
emption; 104(21.2) — Beneficiary’s taxable capital gain; 104(21.3) — Determination 
of net taxable capital gains; 110.6(19), (20) — Election to trigger capital gains exemp- 
tion; 120.4(5) — Certain capital gains earned through trust deemed to be dividends for 
kiddie tax; 127.52(1)(d)(ii), (1)(g)(ii) — Adjusted taxable income (for minimum tax); 
132(5.1), (5.2) — Mutual fund trust — distribution of gain on taxable Canadian pro- 
perty; 212(1)(c) —Estate or trust income — non-residents; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 


History: The closing words of subsec..104(21) amended by 2005, c. 19, subsec. 17(2), 
applicable after March 22, 2004. The closing words formerly read: 


shall, if so designated by the trust-in respect of the particular beneficiary in the 

return of its income for the year under this, Part, be deemed, for the purposes of 
sections 3 and 111 except as they apply for the purposes of section 110.6, to be a 
taxable capital gain for the year of the particular beneficiary from the disposition 
by that beneficiary of capital property. 


Interpretation Bulletins: IT-123R6: Transactions involving eligible capital pro- 
perty; IT-342R: Trusts — income payable to beneficiaries; IT-381R3: Trusts — capital 
gains and losses and the flow-through of taxable capital gains to beneficiaries, IT- 
394R2: Preferred beneficiary. election; IT-465R: Non-resident beneficiaries, of trusts; 
IT-493: Agency cooperative corporations. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 
Forms: RC4169: Tax treatment of mutual funds for individuals [guide]; T3 SCH 3: 
Eligible taxable capital gains. 


(21.01) Late, amended or revoked designation — A trust that 
has filed its return of income for its taxation year that includes Feb- 
ruary 22, 1994 may subsequently designate an amount under sub- 
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section (21), or amend or revoke a designation made under that sub- 
section where the designation, amendment or revocation 


(a) is made solely because of an increase or decrease in the net 
taxable capital gains of the trust for the year that results from an 
election or revocation to which subsection 110.6(25), (26) or 
(27) applies; and 
(b) is filed with the Minister, with an amended return of income 
for the year, when the election or revocation referred to in para- 
graph (a) is filed with the Minister. 

Related Provisions: 104(21.02) — Restriction; 104(21.03) — Effect of designation. 


History: Subsec. 104(21.01) added by 1998, c. 19, subsec. 127(S), applicable to taxa- 
tion years that include February 22, 1994. 


(21.02) Late, amended or revoked designation — A designa- 
tion, amendment or revocation under subsection (21.01) that affects 
an amount determined in respect of a beneficiary under subsection 
(21.2) may be made only where the trust 


(a) designates an amount, or amends or revokes a designation 
made, under subsection (21.2) in respect of the beneficiary; and 


(b) files the designation, amendment or revocation referred to in 
paragraph (a) with the Minister when required by paragraph 
(21.01)(b). 
History: Subsec. 104(21.02) added by 1998, c. 19, subsec. 127(5), applicable to taxa- 
tion years that include February 22, 1994. 


(21.03) Late, amended or revoked designation — Where a 
trust designates an amount, or amends or revokes a designation, 
under subsection (21) or (21.2) in accordance with subsection 
(21.01), 


(a) the designation or amended designation, as the case may be, 
is deemed to have been made in the trust’s return of income for 
the trust’s taxation year that includes February 22, 1994; and 


(b) the designation that was revoked is deemed, other than for 
the purposes of this subsection and subsections (21.01) and 
(21.02), never to have been made. 


History: Subsec. 104(21.03) added by 1998, c. 19, subsec. 127(5), applicable to taxa- 
tion years that include February 22, 1994. 


(21.1) Beneficiary’s taxable capital gain — Notwithstanding 
subsection (21) or section 38, where in a particular taxation year, 
commencing before 1990, of a taxpayer (other than an individual 
who is not a testamentary trust) the taxpayer is a beneficiary of a 
trust with a taxation year ending in the particular year, the amount 
(other than that part of the amount that can be attributed to an 
amount deemed under subsection 14(1) to be a taxable capital gain 
of the trust) deemed by subsection (21) to be a taxable capital gain 
of the taxpayer for the particular year in respect of the trust shall be 
the amount determined by the formula 
B 


Ax= 
C 


where 


A is the amount, if any, by which the amount (other than that part 
of the amount that can be attributed to an amount deemed under 
subsection 14(1) to be a taxable capital gain of the trust) deemed 
by subsection (21) to be the taxpayer’s taxable capital gain for 
the particular year in respect of the trust exceeds the amount 
(other than that part of the amount that can be attributed to an 
amount deemed under subsection 14(1) to be a taxable capital 
gain of the trust) designated by the trust for the particular year in 
respect of the taxpayer under subsection (13.2); 


B is the fraction that would be used under section 38 for the partic- 
ular year in respect of the taxpayer if the taxpayer had a capital 
gain for the particular year; and 


C is the fraction that is used under section 38 for the year of the 
trust. 


: Proposed Repeal—104(21.1) 
Application: The October 31, 2011 draft legislation, subsec. 17(4), will repeal subsec. 


104(21.1), applicable to taxation years that begin after October 31,2011, . 


Income Tax Act, Part I, Division B 


Related Provisions: 94(3)(a)(iii) [pro 
in Canada. 


(21.2) Beneficiaries’ taxable capital gain — Where, for the 
purposes of subsection (21), a personal trust or a trust referred to in 
subsection 7(2) designates an amount in respect of a beneficiary in 
respect of its net taxable capital gains for a taxation year (in this 
subsection referred to as the “designation year”), 


(a) the trust shall in its return of income under this Part for the 
designation year designate an amount in respect of its eligible 
taxable capital gains, if any, for the designation year in respect 
of the beneficiary equal to the amount determined in respect of 
the beneficiary under each of subparagraphs (b)(i) and (ii); and 


(b) the beneficiary is, for the purposes of sections 3, 74.3 and 
111 as they apply for the purposes of section 110.6, 


(i) deemed to have disposed of the capital property referred 
to in clause (ii)(A), (B) or (C) if a taxable capital gain is de- 
termined in respect of the beneficiary for the beneficiary’s 
taxation year in which the designation year ends under those 
clauses, and 


(ii) deemed to have a taxable capital gain for the benefici- 
ary’s taxation year in which the designation year ends 
(A) from a disposition of a capital property that is quali- 
fied farm property (as defined for the purpose of section 
110.6) of the beneficiary equal to the amount determined 
by the formula 


(A x Bx C)/(D x E) 


(B) from a disposition of a capital property that is a quali- 
fied small business corporation share (as defined for the 
purpose of section 110.6) of the beneficiary equal to the 
amount determined by the formula 


(A x B x F)\(D x E) 
and 


(C) from a disposition of a capital property that is a quali- 
fied fishing property (as defined for the purpose of sec- 
tion 110.6) of the beneficiary equal to the amount deter- 
mined by the formula 


(A xB x DAD x E) 
where 
A is the lesser of 
(1) the amount determined by the formula 


G—H 
where 


G is the total of amounts designated under subsec- 
tion (21) for the designation year by the trust, 
and 


H_ is the total of amounts designated under subsec- 
tion (13.2) for the designation year by the trust, 
and 


(II) the trust’s eligible taxable capital gains for the 
designation year, 


B is the amount, if any, by which the amount designated 
under subsection (21) for the designation year by the 
trust in respect of the beneficiary exceeds the amount 
designated under subsection (13.2) for the year by the 
trust in respect of the beneficiary for the taxation year, 


C is the amount, if any, that would be determined under 
paragraph 3(b) for the designation year in respect of 
the trust’s capital gains and capital losses if the only 
properties referred to in that paragraph were qualified 
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farm properties of the trust disposed of by it after 
1984, 


D is the total of all amounts each of which is the amount 
determined for B for the designation year in respect of 
a beneficiary under the trust, 


E is the total of the amounts determined for C, F and I 
for the designation year in respect of the beneficiary, 


Fis the amount, if any, that would be determined under 
paragraph 3(b) for the designation year in respect of 
the trust’s capital gains and capital losses if the only 
properties referred to in that paragraph were qualified 
small business corporation shares of the trust, other 
than qualified farm property, disposed of by it after 
June 17, 1987, and 


I is the amount, if any, that would be determined under 
paragraph 3(b) for the designation year in respect of 
the trust’s capital gains and capital losses if the only 
properties referred to in that paragraph were qualified 
fishing properties of the trust disposed of by it on or 
after May 2, 2006, 


and for the purposes of section 110.6, those capital properties shall 
be deemed to have been disposed of by the beneficiary in that taxa- 
tion year of the beneficiary. 

Related Provisions: 39(10) — Reduction of business investment loss; 94(3)(a)(it) 
[proposed] — Application to trust deemed resident in Canada; 104(21.01), (21.02) — 
Late, amended or revoked designation made with capital gains exemption election; 
104(21.21)-(21.24) — Transitional rules for 2007; 104(21.3) — Determination of net 
taxable capital gains; 110.6(11) — No capital gains exemption allowed in certain cases; 
110:6(12) — Spousal“ trust deduction; . 110.6(14)(c) — Related persons,  etc.; 
110.6(20) — Election to trigger capital gains exemption; 257 — Formula amount can- 
not calculate to less than zero. 


History: Para. 104(21.2)(b) amended by 2007, c. 2, s. 15, applicable to taxation years 
of a trust that end after May 1, 2006. It formerly read: 


(b) the beneficiary shall, for the purposes of sections 3, 74.3 and 111 as they 
apply for the purposes of section 110.6, be deemed to have a taxable capital gain 
for the beneficiary’s taxation year in which the designation year ends 


(i) from a disposition of capital property that is qualified farm property of 
the beneficiary equal to the amount determined by the formula 
AXBxC 
DxE 
and 
(ii) from a disposition of capital property that is a qualified small business 
corporation share of the beneficiary equal to the amount determined by the 
formula 
AXBXF 
DxE 
where 
A is the lesser of 


(iii) the amount determined by the formula 


G-H 
where 


G is the total of amounts designated under subsection (21) for the des- 
ignation year by the trust, and 


H is the total of amounts designated under subsection (13.2) for the 
designation year by the trust, and 


(iv) the trust’s eligible taxable capital gains for the designation year, 


B_ is the amount, if any, by which the amount designated under subsection (21) 
for the designation year by the trust in respect of the beneficiary exceeds the 
amount designated under subsection (13.2) for the year by the trust in re- 
spect of the beneficiary, 


Cis the amount, if any, that would be determined under paragraph 3(b) for the 

“designation year in respect of the trust’s capital gains and capital losses if the 
only properties referred to in that paragraph were qualified farm properties 
of the trust disposed of by it after 1984, 


D is the total of all amounts each of which is the amount determined for B for 
the designation year in respect of a beneficiary under the trust, 


E is the total of the amounts determined for C and F for the designation year in 
respect of the beneficiary, and 


S. 104(21.2) 


F is the amount, if any, that would be determined under paragraph 3(b) for the 
designation year in respect of the trust’s capital gains and capital losses if the 
only properties referred to in that paragraph were qualified small business 
corporation shares of the trust, other than qualified farm property, disposed 
of by it after June 17, 1987, 


The opening words of subsec. 104(21.2) amended to add the words “or a trust referred 
to in'subsection 7(2)” by 2001, c. 17, subsec. 78(22), ek tats to trusts’ taxation years 
that begin after February 22, 1994. 


Subsec. 104(21.2) amended by 1995, c. 3, s. 28, applicable to trusts’ taxation years that 
begin after February 22, 1994; and, in applying subsec. 104(21.2) to a trust’s taxation 
year that includes that day, 


(a) the opening words of subsec. 104(21.2) shall be read as follows: 


(21.2) Where, for the purposes of subsection (21), a trust (other than a mu- 
tual fund trust) designates an amount in respect of a beneficiary in respect of 
its net taxable capital gains for a taxation yew (in this subsection referred to 
as the “designation year’), 


(b) the descriptions of A, Band C in para. 104(21.2)(b) shall be read as follows: 
A is the lesser of 


(i) the amount determined by the formula 


H-I 
where 


H_ is the total of amounts designated under subsection (21) for the 
designation year by the trust, and 


I __ is the total of amounts designated under subsection (13.2) for 
the, designation year by the trust, and 


(ii) the trust’s eligible taxable capital gains for the designation year, 


Bis the amount, if any, by which the amount designated under subsection 
(21) for the designation year by the trust in respect of the beneficiary 
exceeds the amount designated under subsection (13.2) for the year by 
the trust in respect of the beneficiary, 


C is the total of all amounts each of which is the amount determined for B 
for the designation year in respect of a beneficiary under the trust, 


and 
(c) the closing words of subsec. 104(21.2) shall be read as follows: 


and for the purposes of section 110.6, each such taxable capital gain of a 
beneficiary shall be deemed to be a taxable capital gain of the beneficiary for 
the beneficiary’s taxation year in which the designation year ends from the 
disposition of a property that occurred on February 22, 1994. 


Subsec. 104(21.2) formerly read: 


(21.2) Beneficiary’s taxable capital gain from trust — Where.a trust has, for 
the purposes of subsection (21), designated an amount (in this subsection re- 
ferred to as the “designated amount’’) in respect of a beneficiary of the trust in 
respect of its net taxable capital gains for a taxation year (in this subsection re- 
ferred to as the “designation year”) and by virtue thereof the designated amount 
is deemed, for the purposes described in that subsection, to be a taxable capital 
gain for the year of the beneficiary from the disposition by the beneficiary of 
capital property, 
(a) the trust shall in its return of income for the designation year designate an 
amount in respect of its eligible taxable capital gains for the designation year 
in respect of the beneficiary equal to the amount determined in respect of the 
beneficiary under each of subparagraphs (b)(i), (ii) and (iii), and 


(b) the beneficiary shall, for the purposes of sections 3, 74.3 and 111 as they 
apply for the purposes of section 110.6, be deemed to have a taxable capital 
gain for the year 


(i) from the disposition of capital property that is qualified farm property 
of the beneficiary equal to the amount determined by the formula 


B 
(ax?) x2 
¢ G 


(ii) from the disposition of capital property that is a qualified small busi- 
ness corporation share of the beneficiary equal to the amount deter- 
mined by the formula 


and 


(iii) from the disposition of capital property, other than properties re- 
ferred to in subparagraphs (i) or (ii), equal to the amount determined by 
the formula 


where 


won 


S. 104(21.2) 


A is the eligible taxable capital gains of the trust for the designation year, 


B_ is the amount, if any, by which the designated amount exceeds the 
amount designated in respect of the beneficiary for the designation year 
under subsection (13.2), 

C is the greater of 

(i) the total of all amounts each of which is the amount used for B 
under this paragraph in respect of a beneficiary of the trust for the 
designation year, and 
(ii) the amount, if any, by which the net taxable capital gains of the 
trust for the designation year exceed the amount, if any, by which 
, (A) the investment expense (within the meaning assigned by 
subsection 110.6(1)) of the trust for the designation year 


exceeds 


(B) the investment income (within the meaning assigned by 
subsection 110.6(1)) of the trust for the designation year, 

Dis the amount, if any, that would be determined in respect of the trust for 
the designation year under paragraph 3(b) in respect of capital gains and 
capital losses if the only properties referred to in that paragraph were 
qualified farm properties of the trust disposed of by it after 1984, 

E is the amount, if any, that would be determined in respect of the trust for 
the designation year under paragraph 3(b) in respect of capital gains and 
capital losses if the only properties referred to in that paragraph were 
qualified small business corporation shares of the trust, other than quali- 
fied farm property, disposed of by it after June 17, 1987, 

F is the lesser of 

(i) the amount, if any, that would be determined under paragraph 
3(b) in respect of capital gains and capital losses in respect of the 
trust for the designation year if 
(A) the only properties referred to in that paragraph were 
properties disposed of by it after 1984, other than qualified farm 
properties and other than qualified small business corporation 
shares disposed of by it after June 17, 1987, and 
(B) the trust’s capital gains and capital losses for the year from 
dispositions of non-qualifying real property of the trust were 
equal to its eligible real property gains and eligible real pro- 
perty losses, respectively, for the year from those dispositions, 
and 
(ii) the amount that would be determined under subparagraph (i) if 
that subparagraph were read without reference to clause (i)(B), and 

G is the total of the amounts used for D, E and F under this paragraph in 
respect of the beneficiary for the year, 

and for the purposes of section 110.6, those capital properties shall be deemed to 

have been disposed of by the beneficiary in the year, 

The description of F in para. 104(21.2)(b) amended by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 42(7), applicable to 1992 ef seq. That description formerly read: 

F is the amount, if any, that would be determined in respect of the trust for the 
designation year under paragraph 3(b) in respect of capital gains and capital 
losses if the only properties referred to in that paragraph were properties 
disposed of by it after 1984, other than qualified farm properties and other 
than qualified small business corporation shares disposed of by it after June 
17, 1987, and 

The description of C in para. 104(21.2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 
49), s. 75, applicable to 1988 et seg. The description of C formerly read: 
C_ is the net taxable capital gains of the trust for the designation year, 


Interpretation Bulletins: IT-123R6: Transactions involving eligible capital pro- 
perty; IT-381R3: Trusts — capital gains and losses and the flow-through of taxable 
capital gains to beneficiaries. 

Advance Tax Rulings: ATR-34: Preferred beneficiary's election. 

Forms: T3 SCH 3: Eligible taxable capital gains; T3 SCH 4: Cumulative net invest- 
ment loss; T3 SCH 9: Income allocations and designations to beneficiaries. 


(21.21) Beneficiaries’ taxable capital gain — QFP 
[qualified farm property] taxable capital gain — If clause 
(21.2)(b)(ii)(A) applies to deem, for the purpose of section 110.6, 
the beneficiary to have a taxable capital gain (referred to in this sub- 
section as the “QFP taxable capital gain”) from a disposition of cap- 
ital property that is qualified farm property of the beneficiary, for 
the beneficiary’s taxation year that includes March 19, 2007 and in 
which the designation year of the trust ends, for the purpose of sub- 
section 110.6(2.3), the beneficiary is, where the trust complies with 
the requirements of subsection (21.24), deemed to have a taxable 
capital gain from the disposition of qualified farm property of the 
beneficiary on or after March 19, 2007 equal to the amount deter- 
mined by the formula 


“Income Tax Act, Part I, Division B 


AXB/C 
where _ 
A is the amount of the QFP taxable capital gain; . 


B is, where the designation year of the trust includes March 19 
2007, the amount that would be determined in respect of the 
trust for the designation year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
in paragraph 3(b) were qualified farm property of the trust that 
were disposed of by the trust on or after March 19, 2007; and 


C is, where the designation year of the trust includes March 19; 
2007, the amount that would be determined in respect of the 
trust for the designation year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
in paragraph 3(b) were qualified farm property. 

Related Provisions: 104(21.2) — Meaning of “designation year”; 104(21.24) — 

Trust to designate amounts. 


History: Subsec. 104(21.21) added by 2007, c. 35, s. 27, applicable to taxation years 
of trusts that end after March 18, 2007. 


(21.22) Beneficiaries’ taxable capital gain — QSBC 
[qualified small business corporation share] taxable 
capital gain — If clause (21.2)(b)(ii)(B) applies to deem, for the 
purpose of section 110.6, the beneficiary to have a taxable capital 
gain (referred to in this subsection as the “QSBC taxable capital 
gain”) from a disposition of capital property that is a qualified small 
business corporation share of the beneficiary, for the beneficiary’s 
taxation year in which the designation year of the trust ends, for the 
purpose of subsection 110.6(2.3), the beneficiary, where the trust 
complies with requirements of subsection (21.24), is deemed to 
have a taxable capital gain from the disposition of a qualified small 
business corporation share of the beneficiary on or after March 19; 
2007 equal to the amount determined by the formula ; 


AXB/C 
where 
A is the amount of the QSBC taxable capital gain; 


B is, where the designation year of the trust includes March 19: 
2007, the amount that would be determined in respect of the 
trust for the designation year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
in paragraph 3(b) were qualified small business corporation 
shares of the trust that were disposed of by the trust on or after 
March 19, 2007; and 


C is, where the designation year of the trust includes March 19; 
2007, the amount that would be determined in respect of the 
trust for the designation year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
in paragraph 3(b) were qualified small business corporation 
shares of the trust. 


Related Provisions: 104(21.2) — Meaning of “designation year’; 104(21.24) — 
Trust to designate amounts. 


History: Subsec. 104(21.22) added by 2007, c. 35, s. 27, applicable to taxation years 
of trusts that end after March 18, 2007. 


(21.23) Beneficiaries’ taxable capital gain — QFFP 
[qualified fishing property] taxable capital gain — If clause 
(21.2)(b)(ii)(C) applies to deem, for the purpose of section 110.6, 
the beneficiary to have a taxable capital gain (referred to in this sub- 
section as the “QFFP taxable capital gain”), from a disposition of 
capital property that is qualified fishing property of the beneficiary, 
for the beneficiary’s taxation year in which the designation year of 
the trust ends, for the purpose of subsection 110.6(2.3), the benefi- 
ciary, where the trust complies with requirements of subsection 
(21.24), is deemed to have a taxable capital gain from the disposi- 
tion of qualified fishing property on or after March 19, 2007 equal 
to the amount determined by the formula 


AxB/C 
where 
A is the amount of the QFFP taxable capital gain; 
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B is, where the designation year of the trust includes March 19, 
2007, the amount that would be determined in respect of the 
trust for the designation year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
in paragraph 3(b) were qualified fishing property that were dis- 
posed of by the trust on or after March 19, 2007; and 


C is, where the designation year of the trust includes March 19, 
2007, the amount that would be determined in respect of the 
trust for the designation year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
‘in paragraph 3(b) were qualified fishing property of the trust. 


Related Provisions: 104(21.2) — Meaning of “designation year”; 104(21.24) — 


Trust to designate amounts. 


History: Subsec. 104(21.23) added by 2007, c. 35, s. 27, applicable to taxation years 
of trusts that end after March 18, 2007. 


(21.24) Trusts to designate amounts — A trust shall deter- 
mine and designate, in its return of income under this part for a 
designation year of the trust, the following amounts in respect of a 
beneficiary: 


(a) the amount that is, under subsection (21.21), determined to 
be the beneficiary’s taxable capital gain from the disposition, on 
or after March 19, 2007, of qualified farm property of the 
beneficiary, 


(b) the amount that is, under subsection (21.22), determined to 
be the beneficiary’s taxable capital gain from the disposition, on 
or after March 19, 2007, of qualified small business corporation 
share of the beneficiary, and 


(c) the amount that:is, under subsection (21.23), determined to 
be the beneficiary’s taxable capital gain from the disposition, on 

- or after March 19, 2007, of qualified fishing property of the 
beneficiary. 


History: Subsec. 104(21.24) added by 2007, c. 35, s. 27, applicable to taxation years 
of trusts that end after March 18, 2007. 


(21.3) Net taxable capital gains of trust determined — For 
the purposes of this section, the net taxable capital gains of a trust 
for a taxation year is the amount, if any, by which the total of the 
taxable capital gains of the trust for the year exceeds the total of 


(a) its allowable capital losses for the year, and 


(b) the amount, if any, deducted under spss 111(4)(6) in 
computing its taxable income for the year. 


S. 104(21.4)(a)(ii) 


larify t 


of including the ae taxable ee gail 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries. 


Forms: T3 SCH 3: Eligible taxable capital gains. 


(21.4) Deemed gains [transitional for 2000] — Where an 
amount is designated in respect of a beneficiary by a trust for a par- 
ticular taxation year of the trust that includes February 28, 2000 or 
October 17, 2000 and that amount is, because of subsection (21), 
deemed to be a taxable capital gain of the beneficiary from the dis- 
position of capital property for the taxation year of the beneficiary 
in which the particular taxation year of the trust ends (in this sub- 
section referred to as the “allocated gain”), 


(a) the beneficiary is deemed to have realized capital gains (in 
this subsection referred to as the “deemed gains”) from the dis- 
position of capital property in the beneficiary’s taxation year in 
which the particular taxation year ends equal to the amount, if 
any, by which 
(i) the amount determined when the amount of the allocated 
gain is divided by the fraction in paragraph 38(a) that applies 
to the trust for the particular taxation year 
exceeds 
(ii) the amount claimed by the beneficiary not exceeding the 
beneficiary’s exempt capital gains balance for the year in re- 
spect of the trust; 
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(b) notwithstanding subsection (21) and except as a consequence 
of the application of paragraph (a), the amount of the allocated 
gain shall not be included in computing the beneficiary’s income 
for the beneficiary’s taxation year in which the particular taxa- 
tion year ends; 


(c) the trust shall disclose to the beneficiary in prescribed form 
the portion of the deemed gains that are in respect of capital 
gains realized on dispositions of property that occurred before 
February 28, 2000, after February 27, 2000 and before October 
18, 2000, and after October 17, 2000 and, if it does not do so, 
the deemed gains are deemed to be in respect of capital gains 
realized on dispositions of property that occurred before Febru- 


tober 17, 2000, is deemed to be that proportion of the net capital 
gains or net capital losses, as the case may be, that the number — 
of days that are in the year and in that i is of the number of 


- days that are in the year, and 


(c) the portion of the net capital gains or net eit losses that 
are in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of October 18, 2000 and ended at the end of the 
year, is deemed to be that proportion of the net capital gains or 
net capital losses, as the case may be, that the number of days 
that are in the year and in that period is of the number of days 
that are in the year, 


ary 28, 2000; and and, for the purpose of this subsection, 


(d) where a trust so elects under this paragraph in its return of 
income for the year, 


(i) the portion of the deemed gains that are in respect of capi- 
tal gains from dispositions of property that occurred before 
February 28, 2000 is deemed to be that proportion of the 
deemed gains that the number of days that are in the particu- 
lar year and before February 28, 2000 is of the number of 
days that are in the particular year, 


(ii) the portion of the deemed gains that are in respect of cap- 
ital gains from dispositions of property that occurred in the 


ary 28, 2000 and ended at the end of October 17, 2000, is 


Proposed Repeal — 104(21.5) 


: eri h at the beginning of Febru- Application: The October 31, 2011 draft legislation, subsec. 17(5), w 
yeat and in the pentod that. began beginning 10421 5), applicable to taxation years that aay after October 


deemed to be that proportion of the deemed gains that the Technical Notes: See under 104(21.4).. 


(d) the net capital gains of a trust from dispositions of property 
in a year is the amount, if any, by which the trust’s capital gains 
from dispositions of property in the year exceeds the trust’s cap- 
ital losses from dispositions of property in the year, and 


(e) the net capital losses of a trust from dispositions of property 
in a year is the amount, if any, by which the trust’s capital losses 
from dispositions of property in the year exceeds the trust’s cap- 
ital eas from dispositions of property in the year. 


number of days that are in the year and in that period is of the | History: Subsec. 104(21.5) added by 2001, c. 17, subsec. 78(23); applicable to taxa- 
number of days that are in the particular year, and tion years that end after February 27, 2000. 


(ili) the portion of the deemed gains that are in respect of | (21.6) Deemed gains [transitional for 2000]— [where] 
capital gains from dispositions of property that occurred in | gubsec. (21.4) applies — Where a taxpayer is deemed by sub- 
the year and in the period that begins at the beginning of Oc- | section (21.4) to have realized capital gains from the disposition of 
tober 18, 2000 and ends at the end of the particular year, is | capital property in a taxation year of the taxpayer in respect of dis- 


deemed to be that proportion of the deemed gains that the | positions of property by a trust of which the taxpayer is a 
number of days that are in the year and in that period is of the beneficiary, 


number of days that are in the particular year; and 


(e) no amount may be claimed by the beneficiary under subsec- 
tion 39.1(3) in respect of the allocated gain. 


Proposed Repeal — 104(21.4)  __ 
Application: The October 31, 2011 draft legislation, subsec. 17(5), will repeal subsec. 
104(21.4), applicable to taxation years that begin after October 31, 2011. 
Technical Notes: Subsections 104(21.4) to 104(21.7) set out the appropriate capital 
gains inclusion rate for capital gains realized by a trust in the 2000 taxation year, in- 
cluding where those gains were allocated to a beneficiary of the trust. As these provi- 


sions have no further application, they are repealed with effect for taxation years that 
begin after October 31, 2011. 


Related Provisions: 89(1)‘capital dividend account’(f)(i)(B) — Amounts desig- 
nated under 104(21.4) not added to CDA of corporate beneficiary; 104(21.5)-(21.7) — 
Further transitional rules for 2000. 


History: Subsec. 104(21.4) added by 2001, c. 17, subsec. 78(23), applicable to taxa- 
tion years that end after February 27, 2000. 


(21.5) Deemed gains [transitional for 2000] — Where no 
amount is designated by a trust under subsection (21) in respect of 
its net taxable capital gains for a taxation year that includes Febru- 
ary 28, 2000 or October 17, 2000, the trust has net capital gains or 
net capital losses from the disposition of property in the year, and 
the trust so elects under this subsection in its return of income for 
the year 


(a) the portion of the net capital gains or net capital losses that 
are in respect of capital gains and losses from dispositions of 
property that occurred before February 28, 2000 is deemed to be 
that proportion of the net capital gains or net capital losses, as 
the case may be, that the number of days that are in the year and 
before February 28, 2000 is of the number of days that are in the 
year, 


(b) the portion of the net capital gains or net capital losses that 
are in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of February 28, 2000 and ended at the end of Oc- 
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(a) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer includes February 27, 2000, the 
deemed gains are deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year and before February 28, 2000; 


(b) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer began after February 27, 2000 and 
ended before October 18, 2000, %/s of the deemed gains is 
deemed to be a capital gain of the taxpayer from the disposition 
by the taxpayer of capital property in the taxpayer’s taxation 
year; 

(c) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer began after February 27, 2000 and 
ended after October 17, 2000, °/s of the deemed gains is deemed 
to be a capital gain of the taxpayer from the disposition by the 
taxpayer of capital property in the taxpayer’s taxation year and 
before October 18, 2000; 


(d) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property before February 28, 2000 and the 
taxation year of the taxpayer began after October 17, 2000, */2 of 
the deemed gains is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year; 


(e) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property after February 27, 2000 and before 
October 18, 2000, and the taxation year of the taxpayer began 
after October 17, 2000, */3 of the deemed gains is deemed to be a 
capital gain of the taxpayer from the disposition by the taxpayer 
of capital property in the taxpayer’s taxation year; 

(f) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property after February 27, 2000 and before 
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October 18, 2000 and the taxation year of the taxpayer includes 
February 28, 2000 and October 17, 2000, the deemed gains are 
deemed to be a capital gain of the taxpayer from the disposition 
by the taxpayer of capital property in the taxpayer’s taxation 
year and in the period that ea after February 27, 2000 and 
ended before sanding ak Ae 


(g) if the deemed gains are in respect of capital gains of the trust 
from dispositions of property after February 27, 2000 and before 
October 17, 2000 and the taxation year of the taxpayer began 
after February 27, 2000 and ended before October 17, 2000, the 
deemed gains are deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year; and 


(h) in any other case, the deemed gains’are deemed to be a capi- 
tal gain of the taxpayer from the disposition of capital property 
by the taxpayer in the taxpayer’s taxation year and after October 
iat 2000. 


ileal Notes: See ae 10421 4. 


Related Provisions: 127.52(1)(d)(iii) — 104(21.6) ignored for minimum tax 


purposes. 


S. 104(22)(a)(ii) 


History: Subsec. 104(21.6) added by 2001, c. 17, subsec. 78(23), applicable to taxa- 
tion years that end after February 27, 2000. 


(21.7) Deemed gains [transitional for 2000] — [where] 
subsec. (21.4) does not apply — Where an amount is desig- 
nated under subsection (21) in respect of a beneficiary by a trust for 
a particular taxation year of the trust that ends in a taxation year of 
the beneficiary that includes February 28, 2000 or October 17, 2000 
and subsection (21.4) does not apply in respect of the designated 
amount, 


(a) notwithstanding subsection (21) and except as a consequence 
of the application of paragraph (b), the designated amount shall 
not be included in computing the beneficiary’s income; 


(b) the beneficiary is deemed to have a capital gain from the 
disposition by the beneficiary of capital property on the day on 
which the particular taxation year ends equal to the amount, if 
any, by which 


(i) the amount determined by dividing the designated amount 
by the fraction in paragraph 38(a) that applies to the trust for 
the particular taxation year 


exceeds 


(ii) the amount claimed by the beneficiary, which amount 
may not be greater than the beneficiary’s exempt capital 
gains balance for the year in respect of the trust, and 


(c) no amount may be claimed under subsection 39.1(3) by the 
beneficiary in ee of the desianaicd amount. 


History: Subsec. 104(21.7) added by 2001, c. 17, subsec. 78(23), applicable to taxa- 
tion years that end after February 27, 2000. 


(22) Designation of foreign source income by trust — For 
the purposes of this subsection, subsection (22.1) and section 126, 
such portion of a trust’s income for a taxation year (in this subsec- 
tion referred to as “that year”) throughout which it is resident in 
Canada from a source in a country other than Canada as 


(a) can reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 
rangement) to be part of the income that, because of subsection 
(13) or (14), was included in computing the income for a partic- 
ular taxation year of a particular beneficiary under the trust, and 


(b) is not designated by the trust in respect of any other benefici- 
ary thereunder 


shall, if so designated by the trust in respect of the particular benefi- 
ciary in its return of income under this Part for that year, be deemed 
to be the particular beneficiary’s income for the particular year from 
that source. 


Designation in re: pect of foreign source income — 
a of this subsection, subsection (22.1) and section 
ae t 


- nv pik caso: alae was le in computing the 
income for that taxation year of the taxpayer; 
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“trust in respect of ache under "he trust in the trus 
~ return of income under this Part for the bie Ae 
is not greater than the trust’s income for th 1 

year from that source. 


Application: The July 16, 2010 drafe diislatton é e salhnaas $209), 
will amend subsec. 104(22) to read as above, applicable to taxation years that end 
after February 27, 2004 except that, for taxation years that end before July 19, 2005, ) 
the reference to Med a vee) in subpara. 10¢ 
section (13)”. © : 


Technical Notes (July 2010): Subsection 104(22) permits a trust to wee in 
respect of a beneficiary under the trust, an amount of its foreign income. Such a_ 
designation i is made by the trust on a source-by-source basis. Where the designation 

is made, the amount designated is deemed, for the Purpose of subsections 104(22) 

and (22.1) and section 126, to be the beneficiary's s income ae the wear from that 
source. 


Subsection 104(22) is  wacniied to clarify that where an amount is desigihieit in Te- 
spect of a taxpayer, by a trust in respect of the trust’s income for a particular taxation 
year of the trust from a source in a country other than Canada, the designated amount 
is deemed to be income of the taxpayer, for the taxation year of the taxpayer in Vos 
the particular taxation year of the trust ends, from that source. 


The deeming rule does not apply, however, unless a number of conditions are met. 
One of these conditions — that a designated amount not be made in respect of more 
than one beneficiary under the trust — is replaced with a new requirement that the 
total amounts designated, in respect of the trust’s income from a particular foreign 
source, under subsection 104(22) by the trust for a particular taxation year of the trust — 
not exceed the trust’s income for the particular taxation year from that source. 


The deeming rule under subsection 104(22) applies, in respect of a beneficiary under 
a trust, only to the portion of the trust’s income, from a source in a country other than 
Canada, that may reasonably be considered (having regard to all the circumstances’ 
including the terms and conditions of the trust arrangement) to be part of the amount 
that, by reason of subsection 104(13) or 104(14) or section 105, as the case may be, 
was included in computing the income of a beneficiary under the trust. This condi- 
tion is also amended and now provides that an amount, in respect of the trust’s in~ 
come from a source in a country other than Canada, is deemed to be income, from 
that source, only if the amount may reasonably be considered (having regard to all 
the circumstances including the terms and conditions of the trust) to be part of the 
amount that, because of paragraph 104(13)(a) or subsection 104(14) or section 105, 
was included in computing the income of that taxpayer (i.e., the jewel in respect 
of whom the amount is designated). 


The amended reference in the above rule to paragraph 104(13)(a), instead of subsec- 
tion 104(13), applies to taxation years that end after July 18, 2005. This change clari- 
fies that the deeming rule does not apply to employee benefit plan trusts and ensures 
consistency with amended subsection 104(19). For taxation years that end after Feb- 
ruary 27, 2004 and on or before July 18, 2005, the referenced provision is subsection 
104(13). 


Related Provisions: 4(3)— Whether deductions are applicable to a particular 
source; 94(3)(a)(iii) [proposed] — Application to trust deemed resident in Canada; 
104(22.2), (22.3) — Recalculation of trust’s foreign-source income and foreign tax; 
250(6.1) — Trust that ceases to exist deemed resident throughout year. 


History: Subsec. 104(22) substituted by 1994, c. 21, subsec. 46(2), applicable to taxa- 
tion years ending after November 12, 1981 except that, with respect to taxation years of 
trusts that began before 1988, the opening words of subsec, 104(22) shall be read as 
follows: 


(22) For the purposes of this subsection, subsection (22.1) and section 126, such 
portion of a trust’s income for a taxation year (in this subsection referred to as 
“that year”) from a source in a country other than Canada as 


Subsec. 104(22) formerly read: 


(22) Deduction for foreign taxes — For the purposes of this subsection and 
section 126, the following rules apply: 


(a) such portion of the income of a trust for a taxation year throughout which 
it was resident in Canada (before making any deduction under subsection (6) 
or (12)) from sources in a foreign country as 


(i) may reasonably be considered (having regard to all the circumstances 
including the terms and conditions of the trust arrangement) to be part of 
the income that, by virtue of subsection (13) or (14), as the case may be, 
was included in computing the income for a taxation year of a particular 
beneficiary under the trust, and 


(ii) was not designated by the trust in respect of any other beneficiary 
thereunder, 


(22)(a)(ii) s to be ae as “‘sub- 
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shall, if so designated by the trust in respect of the particular beneficiary in 
its return of income for the year under this Part, be deemed to be income of 
the particular beneficiary for the taxation year from sources in that country; 
(b) a beneficiary under a trust shall.be deemed to have paid as income tax for 
a taxation year, on the income that the beneficiary is deemed by paragraph 
(a) to have for the year from sources in.a foreign country, to the government 
of that country an amount equal to that proportion of the income or profits 
tax paid by the trust for the year to the government of that country or to the — 
government of a state, province or other political subdivision of that country 
(except such portion of that tax as was deductible under subsection 20(11) or 
deducted under subsection 20(12) in computing its income for the year) that 
(i) such portion of the amount included in computing the beneficiary’ s 
income for the year by virtue of subsection (13) or (14), as the case may 
be, as is deemed by paragraph (a) to be income for the year from sources 
in that country, 


is of 
(ii) the income of the trust for the year from sources in that country 
(before making any deduction under subsection (6) or (12)); 


(c) the income of a trust from sources in a foreign country for a taxation year 
shall be deemed to be its actual income from those sources for the year mi- 
nus the total of the amounts deemed by paragraph (a) to be the income there- 
from for the year of all beneficiaries under the trust; and 


(d) a trust shall be deemed to have paid as income tax to the government of a — 
foreign country for a taxation year an amount equal to the income or profits — 
tax actually paid by it for the year to the government of that country, or to 
the government of a state, province or other political subdivision of that 
country (except such portion of that tax as was deductible under subsection 
20(11) or deducted under subsection 20(12) in computing its income for the 
year), minus the total of amounts deemed by paragraph (b) to have been paid 
to the government of that country for the year by all beneficiaries under the 
trust. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries; 
IT-506: Foreign income taxes as a deduction from income. 


(22.1) Foreign tax deemed paid by beneficiary — Where a 
taxpayer is a beneficiary under a trust, for the purposes of this sub- 
section and section 126, the taxpayer shall be deemed to have paid 
as business-income tax or non-business-income tax, as the case may 
be, for a particular taxation year in respect of a source the amount 
determined by the formula 


Ax 
Cc 


where 


A is the amount that, but for subsection (22.3), would be the busi- 
ness-income tax or non-business-income tax, as the case may be, 
paid by the trust in respect of the source for a taxation year (in 
this subsection referred to as “that year”) of the trust that ends in 
the particular year; 


B is the amount deemed, because of a designation under subsec- 
tion (22) for that year by the trust, to be the taxpayer’s income 
from the source; and 


C is the trust’s income for that year from the source. 


Related Provisions: 4(3)— Whether deductions are applicable to a particular 
source; 94(3)(a)(ili) [proposed] — Application to trust deemed resident in Canada; 
126(2.22) — Foreign tax credit to trust on disposition of property by non-resident 
beneficiary. 


History: Subsec. 104(22.1) added by 1994, c. 21, subsec. 46(2), applicable to taxation 
years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries. 


(22.2) Recalculation of trust’s foreign source income — 
For the purpose of section 126, there shall be deducted in comput- 
ing a trust’s income from a source for a taxation year the total of all 
amounts deemed, because of designations under subsection (22) by 
the trust for the year, to be income of beneficiaries under the trust 
from that source. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada. 


History: Subsec. 104(22.2) added by 1994, c. 21, subsec. 46(2), applicable to taxation 
years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries, 
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(22.3) Recalculation of trust’s foreign tax — For the purpose 
of section 126, there shall be deducted in computing the business- 
_ income ‘tax or non-business-income tax paid by a trust fora taxation 


year in respect of a source the total of all amounts deemed, because | 


of designations under subsection (22) by the trust for the year, to! be 
paid by beneficiaries under the trust as business-income tax or non- 
business-income tax, as the case may be, in respect of the source. 
| Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 126(7)“non-business-income tax”(c.1)—- Amount deducted under 
104(22.3) from business-income’ tax excluded from non-business-income tax. 


History: Subsec. 104(22.3) added by 1994, c. 21, subsec. 46(2), applicable to taxation 
years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries. 


(22.4) Definitions — For the purposes of subsections (22) to 
(22.3), the expressions “business-income tax” and “non-business- 
income tax” have the meanings assigned by subsection 126(7). 
History: Subsec. 104(22.4) added by 1994, c. 21, subsec. 46(2), applicable to taxation 
years ending after November 12, 1981. 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries. 


(23) Testamentary, trusts — In the case of a testamentary trust, 
notwithstanding any other provision, of this. Act, the following rules 
apply: 
(a) the taxation year of the trust is the period for which the ac- 
counts of the trust are.made up for purposes of assessment under 
this Act, but no such period may exceed 12 months and no 
change in the time when such a period ends may be made for the 
purposes of this Act without the concurrence of the Minister; 


(b) when a taxation year is referred to by reference to a calendar 
year, the reference is to the taxation year or years coinciding 
with, or ending in, that year; 


(c) the income of a person for a taxation year from the trust shall 
be deemed to be the person’s benefits from or under the trust for 
the taxation year or years of the. trust that ended in the year de- 
termined as provided. by this section and section 105; 


(d) where ‘an individual having, income from the trust died after 
the end of a taxation year of the trust but before the end of the 
calendar year in which the taxation year ended, the individual’s 
income from the trust for the period commencing immediately 
after the end of the taxation year and ending at the time of death 
shall be included in computing the individual’s income for the 
individual’s taxation year in which the individual died unless the 
individual’s legal representative has elected otherwise, in which 

case the legal: representative shall file a separate return of in- 
come for the period under this Part and pay the tax for the period 
under. this. Part as. if 


(i) the individual were another person, 
(ii), the period. were a taxation year, 


(iii) that other person’s only income for the period were the 
individual’s. income from the trust for that period, and 


(iv) subject to sections 114.2 and 118.93, that other person 
were entitled to the deductions to which the individual was 
entitled under sections 110; 118 to 118.7 and 118.9 for the 


testamentary 
purposes of 


S..104(24) 


period'in computing the individual’s taxable income or tax 
payable under this Part, as the case may be, for the period; 
and ; 


(e) in lieu of making the payments required by sections 155, 156 
and 156.1, the trust shall pay to the Receiver General within 90 
days after the end of each taxation year, the tax. payable under 
this Part by, it, for the year. 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 114.2 — Deductions in separate returns; 118.93 — Credits in separate re- 
turns; 120.2(4)(a) — No minimum tax carryover on special return under 104(23)(d); 
127.1(1)(a) — No refundable investment tax credit on special return; 127.55 — Mini- 
mum tax not applicable; 249(1)(c), (5), (6)— Taxation year of testamentary trust. — 
History: Para. 104(23)(a) amended by 1996, c. 21, subsec. 18(11), applicable after 
1994. The para. formerly read: ry 
(a) the taxation year of the trust is the period for which the accounts of the trust 
have been ordinarily made up and accepted for purposes of assessment under this 
Act and, in the absence of an established practice, the period adopted by the trust 
for that purpose (but no such period may exceed 12 months and a change ina 
usual and accepted period may not be made for the purpose of this Act without 
the concurrence of the Minister); 
Para. 104(23)(e) amended by 1994, c..8, s. 12, applicable to 1994 et seg. Para. (e) 
formerly read: - 
(e) in lieu of making the payments required by section 156, the trust shall pay, to 
the Receiver General within 90 days from the end of each taxation year, the tax 
for the ‘year as estimated under‘section 151. 
Interpretation Bulletins: IT-179R: Change of fiscal period; IT-326R3: Returns of 
deceased persons as “another person”. 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(24) Amount payable — For the purposes of subsections (6), (7), 
(13), (16) ‘and (20) and subparagraph 53(2)(h)@.1), an amount is 
deemed not to have become payable to a beneficiary in a taxation 
year unless it was paid in the year to the beneficiary or the benefici- 


trusts), 
taxation 
uibsec. 


Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 
in Canada; 94(4) [to be repealed] — FAPI does not include “amount payable” to bene- 
ficiary; 104(18) -— Trust for person under age 21. 
History: Subsec. 104(24) amended by 2007, c. 29, subsec. 8(4), deemed to have come 
into force on October 31, 2006. It formerly read: 


(24) For the purposes of subparagraph 53(2)(h)(i.1) and subsections (6), (7), (13) 
and (20), an amount shall be deemed not to have become payable to a benefici- 
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ary in a taxation year unless it was paid in the year to the beneficiary or the 
beneficiary was entitled in the year to enforce payment of the amount. 


Selected Cases [subsec. 104(24)]: Langer Family Trust v. MNR, [1992] 1 C.T.C. 
2119 (TCC) (No deduction where income not “paid in the year to the person’). 


Interpretation Bulletins: IT-286R2: Trusts — amount payable; IT-342R: Trusts — 
income payable to beneficiaries; IT-381R3: Trusts — capital gains and losses and the 
flow-through of taxable capital gains to beneficiaries. 

I.T. Technical News: 11 (payments made by a trust for the benefit of a minor 
beneficiary). 


(25), (25.1), (26) [Repealed under former Act] 


(27) Pension benefits — Where a testamentary trust has, in a 
taxation year throughout which it was resident in Canada, received 
a superannuation or pension benefit or a benefit out of or under a 
foreign retirement arrangement and has designated, in the return of 
its income for the year under this Part, an amount in respect of a 
beneficiary under the trust equal to such portion (in this subsection 
referred to as the “beneficiary’s share”) of the benefit as 


(a) may reasonably be considered (having regard to all the cir- 
cumstances including the terms and conditions of the trust ar- 
rangement) to be part of the amount that, by reason of subsec- 
tion (13), was included in computing the income for a particular 
taxation year of the beneficiary, and 


(b) was not designated by the trust in respect of any other bene- 
ficiary under the trust, 


the following rules apply: 
(c) where 


(i) the benefit is an amount described in subparagraph (a)(i) 
of the definition “pension income” in subsection 118(7), and 


(ii) the beneficiary was a spouse or common-law partner of 
the settlor of the trust, 


the beneficiary’s share of the benefit shall be deemed, for the 
purposes of subsections 118(3) and (7), to be a payment de- 
scribed in subparagraph (a)(i) of the definition “pension income” 
in subsection 118(7) that is included in computing the benefici- 
ary’s income for the particular year, 


(d) where the benefit 


(i) is a single amount (within the meaning assigned by sub- 
section 147.1(1)), other than an amount that relates to an ac- 
tuarial surplus, paid by a registered pension plan to the trust 
as a consequence of the death of the settlor of the trust who 
was, at the time of death, a spouse or common-law partner of 
the beneficiary, or 


(ii) would be an amount included in the total determined 
under paragraph 60(j) in respect of the beneficiary for the 
taxation year of the beneficiary in which the benefit was re- 
ceived by the trust if the benefit had been received by the 
beneficiary at the time it was received by the trust, 


the beneficiary’s share of the benefit is, for the purposes of para- 
graph 60(j), an eligible amount in respect of the beneficiary for 
the particular year, and 


(e) where the benefit is a single amount (within the meaning as- 
signed by subsection 147.1(1)) paid by a registered pension plan 
to the trust as a consequence of the death of the settlor of the 
trust, 


(i) if the beneficiary was, immediately before the settlor’s 
death, a child or grandchild of the settlor who, because of 
mental or physical infirmity, was financially dependent on 
the settlor for support, the beneficiary’s share of the benefit 
(other than any portion of it that relates to an actuarial sur- 
plus) is deemed, for the purposes of paragraph 60(1), to be an 
amount from a registered pension plan included in computing 
the beneficiary’s income for the particular year as a payment 
described in clause 60(1)(v)(B.01), and 


(ii) if the beneficiary was, at the time of the settlor’s death, 
under 18 years of age and a child or grandchild of the settior, 
the beneficiary’s share of the benefit (other than any portion 
of it that relates to an actuarial surplus) is deemed, for the 
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purposes of paragraph 60(1), to be an amount from a regis- 

tered pension plan included in computing the beneficiary’s 

income for the particular year as a payment described in sub- 

clause 60(1)(v)(B.1)(1). 3 
Related Provisions: 60(1)(v)(B.1) — Rollover of RRSP/RRIF designated benefits to 
child or grandchild on death; 94(3)(a)(iii) [proposed] — Application to trust deemed 
resident in Canada; 146(1.1) — Where child presumed not financially dependent for 
104(27)(€)(); 248(8) — Meaning of “consequence” of death; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. " . 
History: Para. 104(27)(e) amended by 2003, c. 15, subsec. 72(2), applicable in respect 
of deaths that occur after 2002. Para. (e) formerly read: 


(€) where the benefit is a single amount (within the meaning assigned by subsec- 
tion 147.1(1)) paid by a registered pension plan to the trust as a consequence of 
the death of the settlor of the trust and the beneficiary was, at the time of the 
settlor’s death, under 18 years of age and a child or grandchild of the settlor, the 
beneficiary’s share of the benefit (other than any portion thereof that relates to an ; 
actuarial surplus) shall be deemed, for the purposes of paragraph 60(1), to be an 
amount from a registered pension plan included in computing the beneficiary’s 
income for the particular year as a payment described in subclause 
60(1)(v)(B.1)d1). rsS¥ 
Subsec. 104(27) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 
Paras. 104(27)(c) and (d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(8), 
applicable after 1992. Paras. (c) and (d) formerly read: 


(c) where 
(i) the benefit is an amount described in subparagraph (a)(i) of the definition 
“pension income” in subsection 118(7), and 
(ii) the beneficiary was a spouse (in this subsection having the meaning as- 
signed by subsection 146(1.1)) of the settlor of the trust, 


the beneficiary’s share of the benefit shall be deemed, for the purposes of sub- 
sections 118(3) and (7), to be a payment described in subparagraph (a)(i) of the 
definition “pension income” in subsection 118(7) that is included in computing 
the beneficiary’s income for the particular year, 
(d) where the benefit 
(i) is a single amount (within the meaning assigned by subsection 147.1(1)), 
other than an amount that relates to an actuarial surplus, paid by a registered 
pension plan to the trust as a consequence of the death of the settlor of the 
trust who was, at the time of the settlor’s death, a spouse of the beneficiary, 
or 


(ii) would be an amount included in the total determined under paragraph 
60(j) in respect of the beneficiary for the taxation year of the beneficiary in 
which the benefit was received by the trust if the benefit had been received 
by the beneficiary at the time it was received by the trust, 
the beneficiary’s share of the benefit is, for the purposes of paragraph 60(j), an 
eligible amount in respect of the beneficiary for the particular year, and 
That portion of subsec. 104(27) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 75(2), applicable to 1990 et seq. That portion formerly read: 
(27) Pension benefits — Where a testamentary trust has received a superannu- 
ation or pension benefit in a taxation year throughout which it was resident in 
Canada and has designated, in the return of its income for the year under this 
Part, an amount in respect of a beneficiary under the trust equal to such portion 
(in this subsection referred to as the “beneficiary’s share”) of the benefit as 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Forms: T3 SCH 7: Pension income allocations or designations; T3 SCH 9: Income 
allocations and designations to beneficiaries. 


(27.1) DPSP benefits — Where 


(a) a testamentary trust has received in a taxation year (in this 
subsection referred to as the “trust year”) throughout which it 
was resident in Canada an amount from a deferred profit sharing 
plan as a consequence of the death of the settlor of the trust, 


(b) the settlor was an employee of an employer who participated 

in the plan on behalf of the settlor, and 

(c) the amount is not part of a series of periodic payments, 
such portion of the amount as 

(d) is included under subsection 147(10) in computing the in- 

come of the trust for the trust year, 

(e) can reasonably be considered (having regard to all the cir- 

cumstances including the terms and conditions of the trust ar- 


rangement) to be part of the amount that was included under 
subsection (13) in computing the income for a particular taxa- 
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tion year of a beneficiary under the trust who was, at the time of 
the settlor’s death, a spouse or common-law partner of the set- 
tlor, and 


“(f) is designated by the trust in respect of the beneficiary in the 
trust’s return of income under this Part for the trust year 


is, for the purposes of paragraph 60(j), an eligible amount in respect 
of the beneficiary for the particular year. 
Related Provisions: 94(3)(a)(iii) [proposed] — Application to trust deemed resident 


in Canada; 248(8)— Meaning of “consequence” of death; 250(6.1) — Trust. that 
ceases to exist deemed resident throughout year. 


History: Subsec. 104(27.1) amended by 2000, c. 12, Sch. 2,'s..1, to replace “spouse” 
with “spouse or common-law partner”, applicable; to 2001 et seq.,,in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. £ 

Para. 104(27.1)(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(9), appli- 
cable after 1992. Para. (ec) formerly read: 


(e) may reasonably be considered (having regard to all the circumstances includ- 
ing the terms and conditions of the’ trust arrangement) to be part of the amount 
that, by reason of subsection (13), was included in computing the income for a 
particular taxation year of a beneficiary under the’ trust who. was, at the time of 
the settlor’s death, a spouse (within the. meaning assigned by subsection 
146(1.1)) of the settlor, and 


Interpretation Bulletins; IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


(28) [Death benefit deemed received by warighicidlyt — 
Such portion of any amount received by a testamentary trust in a 
taxation year on or after the death of an employee in recognition of 
the employee’s service in an office or employment as may reasona- 
bly be considered (having regard to all the circumstances including 
the terms and conditions of the trust arrangement) to be paid or pay- 
able at a particular time to a particular beneficiary under the trust 
shall be deemed to be an amount received by the particular benefi- 
ciary at the particular time on or after the death of the employee in 
recognition of the employee’s service in an office or employment 
and not to have been received by the trust. 

Related Provisions: 56(1)(a)(iii) — Death benefit included in income; 94(3)(a)(iii) 
[proposed] — Application to trust deemed resident in. Canada; 250(6.1) — Trust that 
ceases to exist deemed resident throughout year. 


Interpretation Bulletins: IT-508R: Death benefits. 


(29) [Repealed] 


History: Subsec. 104(29) repealed by 2003, c. 28, subsec. 11(2), applicable to trust 
taxation years that begin after 2006. Subsec. 104(29) formerly read: 


(29) Amounts deemed payable to beneficiaries [resource income] — For 
the purposes of this section, an amount designated by a trust in its return of in- 
come for a taxation year throughout which it was resident in Canada is deemed 
to have become, in the proportions that the trust designates in that return of in- 
come, payable by the trust to particular beneficiaries under the trust in the year if 


(a) the designated amount does not exceed the amount determined by the 
formula 


(A-B)xC/D 
where 
A is the total of all amounts each of which is 


(i) an amount that is not deductible in computing the trust’s income 
for the year, but that would be deductible in computing that income 
if this Act were read without reference to paragraph 18(1)(m), 


(ii) an amount that is required by paragraph 12(1)(0) or by subsec- 
tion 69(6) or (7) to be included in computing that income, or 


(iii) an amount that is required to be included in computing that in- 
come because of an amount designated under this subsection by an- 
other trust, 


B is the total of all amounts each of which is 


(i) an amount that is deductible (otherwise than because of the 
membership of. the, trust in a partnership) under paragraph 
20(1)(v.1) in computing the trust’s income for the year, or 


(ii) an amount that is not included in computing that income, but 
that would be included in computing that income if this Act*were 
read without reference to section 80.2, 


Cis the total of all amounts each of which is a portion of the trust’s in- 
come for the year computed without reference to the provisions ‘of this 


S. 104 


Act (in this subsection referred to as the “trust-purpose income of the 
trust for the year’) that 


(i) was payable in the year to a beneficiary under the trust, or 


(ii) was required by subsection 105(2) to.be included in computing 
the income of a, beneficiary under the trust, and 


D is the trust-purpose income of the trust for the year, and 


(b) the designated proportions are reasonable having regard to the portions 
of the trust-purpose income of the trust for the year that are included in com- 
puting the beneficiaries’ incomes for the year. 


Subsec. 104(29) amended by 2003, c. 28, subsec. 11(1), applicable to trust taxation 
years that end after December 20, 2002. The subsec. formerly. read: 


(29) Where a trust, in its return of income under this Part for a taxation year 
throughout which it was resident in Canada, designates’ an amount not exceeding 
the proportion of the amount, if any, by which 


(a) the total of all amounts each of which is an amount that would, but for 
paragraph 18(1)(1.1) or (m), be deductible in computing the income of the 
trust for the year or that is required to be included in computing its income 
for the year by reason of paragraph 12(1)(o) or subsection 69(6) or (7) 
exceeds 
(b) the total of all amounts each of which is an amount that is deductible 
(otherwise than because of the membership of the trust in a partnership) 
under paragraph 20(1)(v.1) in computing the income of the trust for the year 
or that would, but for section 80.2, be included in computing its income for 
the year, 
that 
(c) the total of all amounts each of which is a part of the income of the trust 
for the year computed without reference to the provisions of this Act (in this 
subsection referred to as the “trust-purpose income” for the year) that was 
payable in the year to a beneficiary of the trust or was included in computing 
the income of a beneficiary of the trust for the year by virtue of subsection 
105(2) 
is of 
(d) the trust-purpose income of the trust for the year, 
that designated amount shall, for the purposes of this section, be deemed to have 
become payable’ by the trust to particular beneficiaries of the trust in the year in 
such proportions as are designated by the trust in that return of income, provided 
that those proportions are reasonable having regard to the shares of the trust- 
purpose income of the trust for the year included in computing their incomes for 
the year. 
Para. 104(29)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 42(10), appli- 
cable to taxation years ending after December 20, 1991. Para. (b) formerly read: 
(b) the total of all amounts each of which is an amount deductible in computing 
the income of the trust for the year under paragraph 20(1)(v.1) or that would, but 
for section 80.2, be included in computing its income for the year, 


(30) Tax under. Part XII.2 — For the purposes of this Part, there 
shall be deducted in computing the income of a trust for a taxation 
year the tax paid by the trust for the year under Part XII.2. 


Related Provisions: 18(1)(t) — Tax under Part XII.2.is deductible. 


(31) Idem — The amount in respect of a taxation year of a trust 
that is deemed under subsection 210.2(3) to have been paid by a 
beneficiary under the trust on account of the beneficiary’s tax under 
this Part shall, for the purposes of subsection (13), be deemed to be 
an amount in respect of the income of the trust for the year that has 
become payable by the trust to the beneficiary at the end of the 
year. 

Interpretation Bulletins: IT-342R: Trusts — income payable to beneficiaries. 


Selected Cases [s. 104]: De Mond v. R., [1999] 4.C.T.C. 2007 (TCC) (Existence of 
trust did not prevent taxpayer from deducting partnership losses). 


Definitions [s. 104]: 
amount” — 104(6)(b)(i); “allocable amount” — 
ment loss” — 38(c), 248(1); “allowable capital loss” — 38(b), 248(1); “alter ego 
trust”, “amount”, “assessment” —248(1); “aunt” — 252(2)(e); “beneficial owner- 
ship” — 248(3); “beneficially interested’ — 248(25); “beneficiary” — 104(1.1), (5.5), 
108(1); “brother” — 252(2); ‘business’ — 248(1);  “business-income tax” — 
104(22.4), 126(7); “calendar year’ — Interpretation Act 37(1)(a); “Canada” — 255, 
Interpretation Act 35(1); “Canadian resource property” — 66(15), 248(1); “capital 
gain” — 39(1)(a), 248(1); “capital interest” — 108(1), 248(1); “capital loss” — 


“accumulating income” — 108(1); “adjusted distributions 
104(15); “allowable business invest- 


39(1)(b), 248(1); “capital property” — 54, 104(4.1), 248(1); “child” — 252(1); “com- 
mon-law partner” — 248(1); “consequence of the death”, “consequence of whose 
death” — 248(8); “contributor” —94(1); “controlled” — 256(6), (6.1); “corpora- 


tion” — 248(1), Interpretation Act 35(1); “cost amount” — 107(1)(e), 108(1); “created 
by the taxpayer’s will” — 248(9.1); “deemed capital cost” — 104(5); “deferred profit 
sharing plan” — 147(1), 248(1); “depreciable property” — 13(21), 248(1); “designated 
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beneficiary” — 210; “designated contributor” — 104(5.6), (5.7)(c); “designated em- 
ployee benefit” — 144.1(1); “designated income” — 210; “designation year’? — 
104(21.2); “disposition” — 248(1); “disposition day” — 104(5.3), (5.8); “dividend” — 
248(1); “eligible taxable capital gains” — 108(1); “employee”, “employee benefit 
plan” — 248(1); “employee life and health trust” — 144.1(2), 248(1); “employee 
trust”, “employer”, “employment” — 248(1); “estate” — 104(1), 248(1); “excluded 


property” — 108(1); “exempt beneficiary” — 104(5.4); “exempt property” — 108(1); . 


“financially dependent” — 146(1.1); “foreign resource property” — 66(15), 248(1); 
“foreign retirement arrangement” — 248(1); “former spouse” — 252(3); “grandpar- 
ent” — 252(2); “great-aunt”, “great-uncle” — 252(2)(f); “income” — of trust 108(3); 
“income interest” — 108(1), 248(1); “individual” — 248(1); “inter vivos trust” — 
108(1), 248(1); “inventory” — 248(1); “investment tax credit” — 127(9), 248(1); 
“joint spousal or common-law partner trust”, “legal representative”, “Minister” — 
248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 
[draft], 248(1); “net taxable capital gains” — 104(21.3); “NISA: Fund: No. 2” — 
248(1); “non-business-income tax” — 104(22.4), 126(7); “non-deductible distributions 
amount” — 104(16); “non-portfolio earnings” — 122.1(1); “non-resident” — 248(1); 
“non-resident-owned investment corporation” — 133(8), 248(1); “office” — 248(1); 
“parent” — 252(2)(a); “payable” — 104(24); “person”, “personal trust”, “post-1971 
spousal or common-law partner trust” — 248(1); “pre-1972 spousal trust”, “preferred 
beneficiary” — 108(1); “preferred beneficiary’s share” — 104(15); “prescribed”, “pro- 
perty” — 248(1); “qualified farm property”, “qualified fishing property”, “qualified 
small business corporation share” — 108(1), 110.6(1);, “received” — 248(7); “regis- 
tered charity”, “registered pension plan” — 248(1); “related” — 104(5.7)(b), 251(2); 
“relevant period” — 104(5.7); “resident contributor’ — 94(1); “resident in Canada” — 
94(3)(a)(viii), 250; “SIFT trust” — 122.1(1), (2), 248(1); “series” — 248(10); “set- 
tlor” — 108(1); “share”, “shareholder” — 248(1); “single amount” — 147.1(1); “sis- 
ter’ — 252(2); “small business corporation” — 248(1); “spouse” — 252(3); “substi- 
tuted” — 248(5); “superannuation or pension benefit” — 24S8(0)2" “tax stredty? — 
248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable capital gain” — 
38(a), 248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); 
“taxation year” — 104(23)(a) [to be repealed], 249; “taxpayer” — 248(1); “testamen- 
tary trust” — 108(1), 248(1); “trust? — 104(1), (3), 108(1), 248(1); “uncle” — 
252(2)(e); “vested indefeasibly” — 248(9.2). 


105. (1) Benefits under trust — The value of all benefits to a 
taxpayer during a taxation year from or under a trust, irrespective of 
when created, shall, subject to subsection (2), be included in com- 
puting the taxpayer’s income for the year except to the extent that 
the value 


(a) is otherwise required to be included in computing the tax- 
payer’s income for a taxation year; or 


(b) has been deducted under paragraph 53(2)(h) in computing 
the adjusted cost base of the taxpayer’s interest in the trust or 
would be so deducted if that paragraph 


(1) applied in respect of the taxpayer’s interest in the trust, 
and 


(ii) were read without reference to clause 53(2)(h)(i.1)(B). 
Related Provisions: 104(19) — Portion of dividends deemed received by benefici- 
ary; 104(21) — Portion of capital gains deemed gain of beneficiary; 104(23) — Testa- 
mentary trusts; 107.3(4)— No. application to qualifying environmental trusts; 
108(5) — Interpretation. 

Selected Cases [subsec. 105(1)]: Cooper y. MNR, [1989] 1 C.T.C. 66 (FCTD) 
(interest-free loan to beneficiary by trust not taxable). 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-243R4: Dividend refund to private corpora- 


tions; IT-524: Trusts — flow-through of taxable dividends to a beneficiary — after 
1987. 


I.T. Technical News: 11 (payments made by a trust for the benefit of a minor 
beneficiary; taxable benefit for use of personal-use property). 


(2) Upkeep, etc. — Such part of an amount paid by a trust out of 
income of the trust for the upkeep, maintenance or taxes of or in 
respect of property that, under the terms of the trust arrangement, is 
required to be maintained for the use of a tenant for life or a benefi- 
Ciaty as is reasonable in the circumstances shall be included in com- 
puting the income of the tenant for life or other beneficiary from the 
trust for the taxation year for which it was paid. 

Related Provisions: 104(6) — Deduction in computing trust income; 104(13.1), 
(13.2) — Designation of distributed income by trust; 104(23) — Testamentary trusts; 
108(5) — Interpretation; 120.4(1)“split income”(c) — Certain trust income of children 
subject to income splitting tax; 120.4(5) — Certain capital gains earned through trust 
deemed to be dividends for kiddie tax. 

Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
342R: Trusts — income payable to beneficiaries; IT-381R3: Trusts — capital gains and 
losses and the flow-through of taxable capital gains to beneficiaries; IT-465R: Non- 
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resident beneficiaries of trusts; IT-524: Trusts — flow-through of taxable dividends to 
a beneficiary — after 1987. ave 
I.T. Technical News: 11 (taxable benefit for use of personal-use property). ; 
Definitions [s. 105]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “bene- | 
ficiary” — 108(1); “property” — 248(1); “taxation year” — 104(23)(a) [to be re- 
pealed]}, 249; “taxpayer” — 248(1); “trust” — 104(1), 108(1), 248(1), (3). 


106. (1) Income interest in trust — Where an amount in respect 
of a taxpayer’s income interest in a trust has been included in-com: 
puting the taxpayer’s income for a taxation year by reason of sub- 
section (2) or 104(13), except to the extent that an amount in te: 
spect of that income interest has been deducted in computing: the 
taxpayer’s taxable income pursuant to subsection 112(1) or 138(6), 
there may be deducted in computing the taxpayer’s income for the 
year the lesser of 


(a) the amount so included in computing the taxpayer’s income 
for the year, and 


(b) the amount, if any, by which the cost to the taxpayer of the 
income interest exceeds the total of all amounts in respect of the 
interest that were deductible under this subsection in computing 
the taxpayer’s income for previous taxation years. 
Related Provisions: 106(1.1) — Cost of income interest; 108(1) — Exclusions from 
definition of “trust”; 115(1)(a)(iv) — Non-residents’ taxable income earned in Canada; 
128.1(10)“excluded right or interest”(j), (k) — Emigration — whether a deemed dispo- 
sition of income interest. 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 


(1.1) Cost of income interest in a trust — The cost to a tax- 
payer of an income interest of the taxpayer in a trust is deemed to 
be nil unless ae 


(a) any part of the interest was acquired by the taxpayer from a 
person who was the beneficiary in respect of the interest imme- 
diately before that acquisition; or 


(b) the cost of any part of the interest would otherwise be deter- 
mined not to be nil under paragraph 128.1(1)(c) or (4)(c). 
Related Provisions: 108(1) — Exclusions from definition of “trust”. 


History: Subsec. 106(1.1) amended by 2001, c. 17, subsec. 79(1), applicable to 2000 
et seq. The subsec. formerly read: 


(1.1) For the purposes of subsection (1) and notwithstanding paragraph 69(1)(c), 
the cost to a taxpayer of an income interest in a trust, other than an interest ac- 
quired by the taxpayer from a person who was the beneficiary in respect of the 
interest immediately before the acquisition thereof by the taxpayer, shall be 
deemed to be nil. 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 


(2) Disposition by taxpayer of income interest — Where in a 
taxation year a taxpayer disposes of an income interest in a trust, 


(a) except where subsection (3) applies to the disposition, there 
shall be included in computing the taxpayer’s income for the 
year the amount, if any, by which 


(i) the proceeds of disposition 
exceed 


(ii) where that interest includes a right to enforce payment of 
an amount by the trust, the amount in respect of that right 
that has been included in computing the taxpayer’s income 
for a taxation year because of subsection 104(13); 


(b) any taxable capital gain or allowable capital loss of the tax- 
payer from the disposition shall be deemed to be nil; and 


(c) for greater certainty, the cost to the taxpayer of each property 

received by the taxpayer as consideration for the disposition is 

the fair market value of the property at the time of the 

disposition. ; 
Related Provisions: 107.3(4) — No application to qualifying environmental trusts; 
107.4(3)(n) — No disposition of income interest in trust on qualifying disposition; 
108(1) — Exclusions from definition of “trust”: 115(1)(a)(iv) — Non-residents’ taxa- 
ble income earned in Canada. 


History: Para. 106(2)(a) amended by 2001, c. 17, subsec. 79(2), applicable to 2000 et 
seq. The para. formerly read: 


(a) except where subsection (3) is applicable, there shall:be included in comput- 
ing the taxpayer’s income for the year the proceeds of the disposition; 
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' Selected Cases [subsec. 106(2)]: McKenzie v. R., [2011] 6 C.T.C. 2183 (TCC) 
(Income beneficiary can dispose of rights to trust without tax, but will be taxed if dis- 
_ posed of to third party). 
Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 
- Advance Tax Rulings: ATR-3: Winding-up of an estate. 


(3) Proceeds of disposition of income interest — For 
greater certainty, where at any time any property of a trust has been 
distributed by the trust to a taxpayer who was a beneficiary under 
the trust in satisfaction of all or any part of the taxpayer’s income 
interest in the trust, the trust shall be deemed to have disposed of 
the property for proceeds of disposition equal to the fair market 
value of the. property at that, time. 

Selected Cases [subsec. 106(3)]: McKenzie v. R., [2011] 6 C.T.C. 2183. (TCC) 
(Income beneficiary can dispose of rights to trust without tax; but will be taxed if dis- 
posed of to third party). 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 
Definitions [s. 106]: “allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 
“beneficiary” — 108(1); “cost” — 106(1.1); “income interest” — 108(1), 248(1); “per- 
son” — 248(1); “proceeds of disposition” — 54, 106(3); “property” — 248(1); “taxa- 
ble capital gain” — 38(a), 248(1); “taxable income” —2(2), 248(1); “taxation year” — 
104(23)(a) [to be repealed], 249; “taxpayer” —248(1); “trust”? — 104(1), 108(1), 
248(1), (3). 


107. (1) Where 
a taxpayer has disposed of all or any part of the taxpayer’s capital 
interest in a trust, 


(a) where the trust is a personal trust or a prescribed trust, for the 
~ purpose of computing the taxpayer’s capital gain, if any, from 
the disposition, the adjusted cost base to the taxpayer of the in- 
terest or the part of the interest, as the case may be, immediately 
before the disposition is, unless any part of the interest has ever 
been acquired for consideration and, at the time of the disposi- 
tion, the trust is non-resident, deemed to be the greater of 


(i) its adjusted cost base, otherwise determined, to, the tax- 
payer immediately before the disposition, and 
(ii) the amount, if any, by which 
(A) its cost amount to the taxpayer immediately before 
the disposition 
exceeds 


(B) the total of all amounts deducted under paragraph 
53(2)(g.1) in computing its adjusted cost base to the tax- 
payer immediately before the disposition; 

(b) [Repealed] 

(c) where the taxpayer is not a mutual fund trust, the taxpayer’s 

loss from the disposition is deemed to be the amount, if any, by 


which the amount of that loss otherwise determined exceeds the 
amount, if any, by which 


(i) the total of all amounts each of which was received or 
would, but for subsection 104(19), have been received by the 
trust on a share of the capital stock of a corporation before 
the disposition (and, where the trust is a. unit trust, after 
1987) and 


(A) where the taxpayer is a corporation, 


(1) was a taxable dividend designated under subsection 
104(19) by the trust in respect of the taxpayer, to the 
extent of the amount of the dividend that was deducti- 
ble under section 112 or subsection 115(1) or 138(6) 
in computing the taxpayer’s taxable income or taxable 
income earned in Canada for any taxation year, or 


(II) was .an, amount designated under. subsection 
104(20) by the trust in respect of the taxpayer, 


(B) where the taxpayer, is another trust,.was an amount 
designated under subsection 104(19) or (20) by the trust 
in respect of the taxpayer, and 


(C) where: the taxpayer is not a corporation,-trust or part- 
nership, was an amount designated under subsection 
104(20) by the trust in respect’ of the taxpayer 
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exceeds 


(i) the portion of the total determined under subparagraph (1) 
that can reasonably be considered to have resulted in a reduc- 
tion, under this paragraph, of the taxpayer’s loss otherwise 
determined from a previous disposition of an interest in the 
trust, and 


(d) where the taxpayer is a partnership, the share of a person 
(other than another partnership or a mutual fund trust) of any 
loss of the partnership from the disposition is deemed to be the 
amount, if any, by which that loss otherwise determined exceeds 
the amount, if any, by which 


(i) the total of all amounts each of which is a dividend that 
was received or would, but for subsection 104(19), have been 
received by the trust on a share of the capital stock of a cor- 
poration before the disposition (and, where the trust is a unit 
trust, after 1987) and 


(A) where the person is a corporation, 


(I) was a taxable dividend that was designated under 
subsection 104(19) by the trust in respect of the tax- 
payer, to the extent of the amount of the dividend that 
was deductible under section 112 or subsection 115(1) 
or 138(6) in computing the person’s taxable income or 
taxable income soi, in Canada for any taxation 
year, or 


(I) was a dividend designated under subsection 
104(20) by the trust in respect of the taxpayer and was 
an amount received by the person, 


(B) where the person is an individual other than a trust, 
was a dividend designated under subsection 104(20) by 
the trust in respect of the taxpayer and was an amount 
received by the person, and 


(C) where the person is another trust, was a dividend des- 
ignated under subsection 104(19) or (20) by the trust in 
respect of the taxpayer and was an amount received by 
the person (or that would have been received by the per- 
son if this Act were read without reference to subsection 
104(19)), 


exceeds 


(ii): the portion of the total determined under subparagraph (i) 
that can reasonably be considered to have resulted'in a reduc- 
tion, under this paragraph, of the person’s loss otherwise de- 
termined from a previous disposition of an interest in the 
trust. 


_ Proposed Addition _ 107(1 ye) 


— id if the aan interest is not a capital property of the tax- 
_ payer, notwithstanding the definition “cost amount” in subsec- 
tion 108(1), its cost am nt is ie ie to be amount, if anys 
. by which : 


@ the amount ee is this Act were read na pe 
erence to this. paragraph and the vaneine ‘cost amount” in 
“subsection 108 be ‘its cost amount - ea 


_ exceeds — 


(ii) the total of all amounts, es of which i is an amount in 
respect of the capital i interest that has become payable to 
the taxpayer before the disposition and that would be de- 
_ scribed in subparagraph 53(2)(h)(i.1) if that subparagraph 
were read without reference to its subclause (B)(I). 
dra singel (Part 1 — technical), subsec. 54(1), 
| tions. that occur, and valuations made, 7 
after 5001 i in oy of qualified trust units, as defined i in ‘subsec. 260(1), as » 
in respect f which an amount described in para, 260(5. 1)(b), as 
amended, or that would have been so described had no election been made under 
subsec. SSC 12) of the draft legislation, is paid after 2001 and before February 
8, 2004, except that subpara. 07(1)(€)(ii) is, with respect to amounts described 
in subel. 532 (h)G. 1)(B)@ that were payable on or before 2002, to be read with- 


o ence to the words “ ‘if that fe ese were Boe oe reference to 
ats subclause (B)UyS and) y 7 - 


yO? 


S. 107(1)(e) 


\“ 


xcept that, subject to para. (a), _ 


osition by a taxpayer after Febr 


effect of this general rule is clear where the interest is held as capital property, it is . 


not as clear where the property is held as inventory. 


New paragraph 107(1)(e) applies when a taxpayer disposes of an interest in a trust 
that is not held as capital property. The paragraph deems the taxpayer’s cost amount — 
of that interest to be the cost amount used for inventory valuation purposes less the 
total of all returns of capital and non-taxable capital gains payable to the taxpayer, in 
respect of the interest, prior to the disposition, This is to recognize that all receipts 
for a property held on income account should be treated as either income or a reduc- 
tion in the cost of the property to the holder. ee . 
The new paragraph applies to dispositions after 2001 if the trust interest is a qualified 
security, as defined in subsection 260(1), and an SLA compensation payment or a 
dealer compensation payment, as defined in subsection 260(1) has been paid in re- 
spect of the trust unit after 2001 and before February 27, 2004. Otherwise, the new 
tule applies to dispositions after February 27, 2004, except that it will not apply to a 
disposition that took place after February 27, 2004 and before 2005, if the taxpayer 
had on or before February 27, 2004 entered into an agreement in writing for the 
disposition of the interest. a 


There is a further exception to the application of the new paragraph. Distributions of 
the non-taxable portion of capital gains will reduce the cost amount of an interest in a 
trust only if those distributions took place after the new paragraph came into ef- 
fect — that is, in the case of a trust interest that was the subject of a security lending 
arrangement (SLA) that was made between January 1, 2002 and February 27, 2004, 
after 2001, and, in all other cases, after February 27, 2004, « 


Related Provisions: 40(3.7) — Application to non-resident individual: 104(19) — 
Taxable dividends flowed through trust; 107(1.1)— Cost of capital interest; 
107.3(4) — No application to qualifying environmental trusts; 107.4(3)(b)(ii) — Appli- 
cation of stop-loss rule to qualifying disposition; 108(6) — Where terms of trust are 
varied; 108(7) — Meaning of “acquired for consideration”; 128.1(10)“excluded right 
or interest”(j), (k) — Emigration — whether a deemed disposition of capital interest; 
248(1)“disposition”(d), (h) — Whether transfer by trust is a disposition of capital inter- 
est; 248(25.4) — Addition to cost of capital interest in trust. 


History: The opening words of para. 107(1)(a) amended, para. 107(1)(b) and the clos- 
ing words of para. 107(1)(d) repealed, by 2001, c. 17, subsecs. 80(1) to (3), applicable 


to 2000 et seq. except that, in respect of transfers in 2000 or 2001, for the purposes of 


subsec, 107(1), as amended, the residence of a transferee trust shall be determined 
without reference to s. 94, as it read before 2002. Those portions formerly read: 


(a) where the trust is a personal trust or a prescribed trust, for the purpose of 
computing the taxpayer’s taxable capital gain, if any, from the disposition, the 
adjusted cost base to the taxpayer of the interest, or the part of the interest, as the 
case may be, immediately before the disposition shall be deemed to be the 
greater of 


(b) for greater certainty, for the purposes of computing the taxpayer’s allowable 
capital loss, if any, from the disposition of the interest or part thereof, as the case 
may be, the adjusted cost base to the taxpayer of the interest or part thereof im- 
mediately before the disposition is the adjusted cost base to the taxpayer thereof 
immediately before that time as determined under this Act without reference to 
paragraph (a), 


except that where the interest was an interest in an inter vivos trust not resident 
in Canada that was purchased by the taxpayer, paragraph (a) does not apply in 
respect of the disposition of all or any part thereof except where subsection (2) is 
applicable in respect of any distribution of property by the trust to the taxpayer in 
Satisfaction of that interest or that part thereof, as the case may be. 


Proposed Amendment — Application of S.C. 2001, c.17, 5.80 


Application: The August 27, 2010 draft legislation (Part 1 — NRTs and FIEs), s. 25, 
will amend the application of the amendments made to subsec. 107(1) by S.C. 2001, c. 
17; subsecs. 80(1) to (3) (see above), deemed in force on June 14, 2001, to read as 


follows: | 


~The opening words of para, 107(1)(a) amended, para. 107(1)(b) and the closing 


_words of para. 107(1)(d) repealed, by 2001, c. 17, subsecs. 80(1) to (3), applica- 
___ ble to 2000 et seq. except that, in respect of transfers after 1999 and before 2007, — 
_ for the purposes of subsec. 107(1), as amended, the residence of a transferee trust _ 
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2sidence of a transferee trust will be determined without reference to secti 
Act, as it reads in its application to taxation years that began before 2007. 


Para. 107(1)(c) amended, and para. (d) added by 1998, c. 19, subsec. 128(1), applicable 
to dispositions that occur after April 26, 1995 except that, for dispositions that occur 
before 1998, the first reference to “loss” in para. 107(1)(c) shall be read as “capital 
loss”. Para. 107(1)(c) formerly read: 


(c) where the taxpayer is a corporation and the interest is not-an interest ina 

prescribed trust, its capital loss from the disposition at any time of the interest or. 

part thereof shall be deemed to be the amount, if any, by which the amount of its 

loss otherwise determined exceeds the amount, if any, by which ’ 
(i) the total of all amounts each of which was received by the trust before 
that time (and, where the trust is a unit trust, after 1987) and designated by it 
under subsection 104(19) or (20) in respect of the corporation 


exceeds 


(ii) such portion of the total referred to in subparagraph (i) as can reasonably 
be considered to have resulted in a reduction under this paragraph of its capi- 
tal loss otherwise determined from the disposition before that time of an in- 
terest in the trust, 


Para. 107(1)(a) amended by 1995, c. 21, s. 35, applicable to taxation years that end 

after February 21, 1994. Para. (a) formerly read: 
(a) where the trust is a personal trust or a prescribed trust, for the purposes of 
computing the taxpayer’s taxable capital gain, if any, from the disposition of the 
interest or part thereof, as the case may be, the adjusted cost base to the taxpayer 
thereof immediately before the disposition shall be deemed to’ be an amount 
equal to the greater of the adjusted cost base to the taxpayer thereof otherwise 
determined immediately before that time and the cost amount to the taxpayer 
thereof immediately before that time, 


Para. 107(1)(c) substituted by 1994, c. 21, s. 47, applicable to 1988 et seg. That para. 
formerly read: 


(c) where the taxpayer is a corporation and the interest is not an interest in a 
prescribed trust, its capital loss from the disposition at any time of the interest or 
part thereof shall be deemed to be the amount of its loss otherwise determined 
minus the total of all amounts each of which is an amount received by the trust 
before that time and designated by it in respect of the corporation under subsec- 
tion 104(19) or (20), 


Para. 107(1)(a) amended by 1994, c. 7, Sch, II (1991, c. 49), subsec. 76(1), to add “or a 
prescribed trust”, applicable to dispositions occurring after 1987, other than a disposi- 
tion of an interest in a trust, the units of which were listed on October 1, 1987 ona 
prescribed stock exchange, occurring before the earlier of 
(a) January 1, 1991, and 
(b) any date after October 1, 1987 on which a beneficial interest in the trust was or 
is issued. 
Regulations: 4800.1 (prescribed trust). 


Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate. 


(1.1) Cost of capital interest in a trust — The cost to a tax- 
payer of a capital interest of the taxpayer in a personal trust or a 
prescribed trust is deemed to be, 


(a) where the taxpayer elected under subsection 110.6( 19) in re- 
spect of the interest and the trust does not elect under that sub- 
section in respect of any property of the trust, the taxpayer’s cost 
of the interest determined under paragraph 110.6(19)(a); and 


(b) in any other case, nil, unless 


(1) any part of the interest was acquired by the taxpayer from 
a person who was the beneficiary in respect of the interest 
immediately before that acquisition, or 


(ii) the cost of any part of the interest would otherwise be 
determined not to be nil under section 48 as it read in its ap- 
plication before 1993 or under paragraph 111(4)(e) or 
128.1(1)(c) or (4)(c). 
Related Provisions: 107.4(3)(k)—(m) — Cost of capital interest in trust following 
qualifying disposition; 107.4(4)— Fair market value of capital interest in trust; 
248(25.4) — Addition to cost of capital interest in trust. 
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History: Subsec. 107(1.1) amended by 2001, c. 17, subsec. 80(4), applicable to 2000 
et seg. The subsec. formerly read: 


(1.1) For the purpose of subsection (1) and notwithstanding paragraph 69(1)(c), 

the cost to a taxpayer of a capital interest in a trust, other’than an interest ac- 

quired by the taxpayer froma person who was the*beneficiary in respect of the 

interest immediately before its acquisition by the taxpayer or an interest issued to 

the taxpayer for consideration paid by the taxpayer that is equal to the fair mar- 
ket value of the interest at the time of issuance, is deemed to be 


(a) where the taxpayer elects under subsection 110.6(19) in respect of the 
interest and the trust does not elect under that subsection in respect of any 
property of the trust, the taxpayer’s cost of the interest determined under 
paragraph 110.6(19)(a); and 


(b) in any other case, nil: 


Subsec. 107(1.1) amended by 1998, c. 19, subsec. 128(2), applicable to 1994 er seq. 
Subsec. 107(1.1) formerly, read: 


(1.1) For the purposes of subsection (1) and notwithstanding paragraph 69(1)(c), 
the cost to a taxpayer of a capital interest in a trust, other than an interest ac- 
quired by the taxpayer from a person who was the beneficiary in respect of the 
interest immediately before the acquisition thereof by the taxpayer or an interest 
issued to the taxpayer for consideration paid by the taxpayer that is equal to the 
fair market value thereof at the time of issuance, shall be deemed to be nil: 


Regulations: 4800.1 ee us 


efore nna 28, 2004, except 
ue ahs ie in ae 
2, to be 


ab See f capital gains wi ed to 
a ‘if those distributions took place afte 
the case of a trust interest that was ject « 
arrangement (SLA) that w | was one oe ee i 200 


ee eon 107. 4(4) — — piesa 


(2) Distribution by personal trust — Subject to subsections 
(2.001), (2.002) and (4) to (5), if at any time a property of a per- 


S. 107(2)(d) 


sonal trust or a prescribed trust is distributed (otherwise than as a 
SIFT trust wind-up event) by the trust to a taxpayer who was a ben- 
eficiary under the trust and there is a resulting disposition of all or 
any part of the taxpayer’s capital interest in the trust, 


(a) the trust shall be deemed. to have disposed of the property for 
proceeds of disposition equal to its cost amount to the trust im- 
mediately before that time; 


(b) subject to subsection (2.2), the taxpayer is deemed to have 
acquired the property at a cost equal to the total of its cost 
amount to the trust immediately before that time and the speci- 
fied percentage of the amount, if any, by which 


(i) the adjusted cost base to the taxpayer of the capital inter- 
est or part of it, as the case may be, immediately before that 
time (determined without reference to paragraph (1)(a)) 


exceeds 


(ii) the cost amount to the taxpayer of the capital interest or 
part of it, as the case may be, immediately before that time; 


(b.1) for the purpose of paragraph (b), the specified percentage 
is, 
(1) where the property is capital property (other than depre- 
ciable property), 100%, 
(ii) where the property is eligible capital property in respect 
of-a business of the trust, 100%, and 
(iii) in aay other ¢ case, mes 3 


aes: 


at) 


pres ribed trust described i in section 4800. 1 of ihe c Regulations distributes property toa 


en ee by the benefi iciary 
in paragraph 1072)(a) and a 
tag any exce ; of the adj usted cost base to the 
cost amount Ch ces my subsection 108(1)) 


l (2)(b. oe is amend to eps the reference to 15% wil a ner 
, consistent with the current capital gains inclusion rate. 7 


(c) the taxpayer is deemed to have disposed of all or part, as the 
case may be, of the capital interest for proceeds equal to the 
amount, iF st riche ne 


to clanity ¢ that | it 
payer's proceeds of disposition of the capital interest in a 
rust (Or 0 part of it) ¢ lisposed of by the taxpayer : of a —_ to which be 
tion 107(2) ne of property by the trust. ue 


(i) the cost at which the taxpayer would be Neohed by para- 
graph (b) to have acquired the property if the specified per- 
centage referred to in that paragraph were 100% 

exceeds , 
(ii) the total of all amounts each of which is an eligible offset 
at that time of the taxpayer in respect of the capital interest or 
the part of it; 


(d) where the property so distributed was depreciable property 
of a prescribed class of the trust and the amount that was the 
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capital cost to the trust of that property exceeds the cost at which 
the taxpayer is deemed by this section to have acquired the pro- 
perty, for the purposes of sections 13 and 20 and any regulations 
made under paragraph 20(1)(a) 


(i) the capital cost to the taxpayer of the property shall be 
deemed to be the amount that was the Sa cost of the pro- 
perty to the trust, and 


(ii) the excess shall be deemed to have been allowed to the 
taxpayer in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the taxpayer of the property; 


(d.1) [Repealed] 
(e) [Repealed] 


(f) where the property so distributed was eligible capital pro- 
perty of the trust in respect of a business of the trust, 


(i) where the eligible capital expenditure of the trust in re- 
spect of the property exceeds the cost at which the taxpayer 
is deemed by this subsection to have acquired the property, 
for the purposes of sections 14, 20 and 24, 


(A) the eligible capital expenditure of the taxpayer in re- 
spect of the property shall be deemed to be the amount 
that was the eligible capital expenditure of the trust in re- 
spect of the property, and 


(B) */4 of the excess shall be deemed to have been allowed 
under paragraph 20(1)(b) to the taxpayer in respect of the 
property in computing income for taxation years ending 


(I) before the acquisition by the taxpayer of the pro- 
perty, and 


(II) after the adjustment time of the taxpayer in respect 
of the business, and 


(ii) for the purpose of determining after that time the amount 
required by paragraph 14(1)(b) to be included in computing 
the taxpayer’s income in respect of any subsequent disposi- 
tion of property of the business, there shall be added to the 
value otherwise determined for Q in the definition ‘“cumula- 
tive eligible capital” in subsection 14(5) the amount deter- 
mined by the formula 


AX B 
(Gs 
where 


A is the amount, if any, determined for Q in that definition 
in respect of the business of the trust immediately before 
the distribution, 


B is the fair market value of the property so distributed im- 
mediately before the distribution, and 


C is the fair market value immediately before the distribu- 
tion of all eligible capital property of the trust in respect 
of the business. 


Related Provisions: 43(3) — No capital loss on payment out of trust’s income or 
gains; 53(4) — Effect on ACB of trust interest; 69(11) — Deemed proceeds of disposi- 
tion; 80.03(1), (3)(b) — Capital gain where subsec. 107(2) applies to trust interest on 
disposition following debt forgiveness; 104(4)(a.2) — Anti-avoidance rule where trust 
distributes property before death; 104(5.8)— Trust transfers; 107(2. 01) — Principal 
residence distribution by personal trust; 107(2.1) — Application where trust elects out 
of 107(2); 107(4) — Where trust in favour of spouse or self; 107(4. 1) — Where subsec. 
75(2) applicable to trust; 107(4.2) — Application of subsec. (2.1) instead of subsec. 
(2); 107(5) — Distribution to non-resident; 107.4(3) — Rollover of property to trust 
where no change in beneficial ownership; 107.4(4) — Fair market value of capital in- 
terest in trust; 126(2.22) — Foreign tax credit to trust on disposition of property by 
non-resident beneficiary, 220(4.6)-(4.63) — Security for tax on distribution of taxable 
Canadian property to non-resident beneficiary; 248(1)‘disposition”(d), (h) — Whether 
transfer by trust is a disposition of capital interest; 248(25.1) — Deemed taxable Cana- 
dian property retains status through trust-to-trust transfer. 
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History: Subpara. 107(2)(d.1)(iii) amended by 2010, ¢..12, subsec. 10(1), applicable in 

determining after October 1, 1996 whether a property is taxable Canadian Pare ofa | 

taxpayer. It formerly read: | 
(iii) the property was deemed by paragraph 51(1)(f), 85(1)4) or 85.1(1)(a), sub-- 
section 87(4) or (5) or paragraph 97(2)(c) to be taxable Canadian ati ack of the 
trust; and 


Para. 107(2)(d.1) repealed by the said c. 12, subsec. 10(2), applicable in determining 
after March 4, 2010 whether a property is taxable Canadian property of a taxpayer. It 
formerly read: 


(d.1) the property is deemed to be taxable Canadian property of the taxpayer 
where 


(i) the taxpayer is non-resident at that time, 
(ii) that time is before October 2, 1996, and 


(iii) the property was deemed by paragraph 51(1)(f), 85(1)(i) or 85.1(1)(a), 
subsection 85.1(5) or 87(4) or (5) or paragraph 97(2)(c) to be taxable Cana- 
dian property of the trust; and 


The opening words of subsec. 107(2) amended by 2009, c. 2, subsec. 26(1), applicable 
after July 14, 2008. The opening words formerly read: 


(2) Subject to subsections (2.001), (2.002) and. (4) to (5), where at any time a 
property of a personal trust or a prescribed trust is distributed by the trust to a ~ 
taxpayer who was a beneficiary under the trust and there is a resulting disposi- 
tion of all or any part of the taxpayer’s capital interest in the trust, 


The opening words of subsec. 107(2) amended by 2001, c. 17, subsec. 80(6), applicable 
to distributions made after 1999. The opening words formerly read: 


(2) Subject to subsection (2.001), where at any time a property of a personal trust — 
or a prescribed trust is distributed by the trust to a taxpayer who was a benefici- — 
ary under the trust in satisfaction of all or any part of the taxpayer’s capital inter- 
est in the trust, 


The opening words of subsec. 107(2) amended by the said c. 17, subsec. 80(5), applica- 
ble to distributions made after October 1, 1996. The opening words formerly read: 


(2) Capital interest distribution by personal or prescribed trust — Where at 
any time any property of a personal trust or a prescribed trust has been distrib- 
uted by the trust to a taxpayer who was a beneficiary under the trust in satisfac- 
tion of all or any part of the taxpayer’s capital interest in the trust, the following 
rules apply: 


Paras. 107(2)(b) and (c) amended, and para. (b.1) added, by the said c. 17, subsec. 
80(7), applicable to distributions made after 1999. Paras. (b) and (c) formerly read: © 


(b) the taxpayer is, subject to subsection (2.2), deemed to have acquired the pro- 
perty at a cost equal to the total of its cost amount to the trust immediately before 
that time and the amount, if any, by which 


(i) the adjusted cost base to the taxpayer of the capital interest or part 
thereof, as the case may be, immediately before that time as determined for 
the purposes of paragraph (1)(b) 


exceeds 


(ii) the cost amount to the taxpayer of the capital interest or part thereof, as 
the case may be, immediately before that time; 


(c) the taxpayer shall be deemed to have disposed of all or part, as the case may 
be, of the capital interest for proceeds equal to the cost at which the taxpayer is 
deemed by paragraph (b) to have acquired the property, minus the amount of any 
debt assumed by the taxpayer or of any other legal obligation assumed by. the 
taxpayer to pay any amount, if the distribution of the property to the taxpayer — 
was conditional on the assumption by the taxpayer of the debt or obligation; _ 


Para. 107(2)(d.1) added by the said c. 17, subsec. 80(8), applicable in determining after 
October 1, 1996 whether property is taxable Canadian property. 


The portion of subpara. 107(2)(f)(ii) before the formula amended by the said c. 17, 
subsec. 80(9), applicable to taxation years that end after February 27, 2000. The portion 
formerly read: 


(ii) for the purposes of determining after that time 


(A) the amount deemed under subparagraph 14(1)(a)(v) to be the taxpayer's 
taxable capital gain, and 


(B) the amount to be included under subparagraph 14(1)(a)(v) or paragraph 
14(1)(b) in computing the taxpayer’s income 


in respect of any subsequent disposition of the property of the business, there 
shall be added to the amount otherwise determined for Q in the definition “cu- 
mulative eligible capital” in subsection 14(5) the amount determined by the 
formula 


The opening words of para. 107(2)(b) amended by 1998, c. 19, subsec. 128(3); Ria: 
ble to distributions made after 1993. The opening words formerly read: 


(b) the taxpayer shall be deemed to have acquired the property at a cost equal to 
the total of its cost amount to the trust immediatély before that time and the 
amount, if any, by which 
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Cl. 107(2)(f)(ii)(B) amended by 1995, c. 3, s. 29, applicable to distributions of aseerel 
- made after February 22, 1994. Cl. (B) formerly read: 

(B) the amount to be included under paragraph 14(1)(b) in computing the income 
of the taxpayer 

Para. 107(2)(e) repealed by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 43(1), applica- 
| ble to distributions occurring after July 13, 1990. Para. (e) formerly read: 


(e) where the property so distributed was eligible capital property of the trust in 
respect of a business of the trust, 


(i) the references to “its cost amount” in paragraphs (a) and (b) shall be read 
as references to ““/3 of its cost amount”, and 


(ii) where the eligible capital expenditure of the trust in respect of the pro- 
" perty exceeds the cost at which the taxpayer is deemed by this subsection to 
have acquired the property, for the purposes of sections 14, 20 and 24, 


(A) the eligible capital expenditure of the taxpayer in respect of the pro- 
perty shall be deemed to be the amount that was the eligible capital ex- 
penditure of the trust in respect of the property, and 


(B) 3/4 of the excess shall be deemed to have been allowed to the tax- 
payer in respect of the property under paragraph 20(1)(b) in computing 
income for taxation years ending 

(1) before the acquisition by the taxpayer of the property, and 

(I) after the adjustment time of the taxpayer in respect of the 

business. 


Para. 107(2)(f) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 43(2), applicable to 
distributions occurring after 1987. 


Para. 107(2)(e) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 76(2), applicable with 
respect to distributions made after July 13, 1990. 


Regulations: 4800.1 (prescribed trust). 


interpretation Bulletins: IT-120R6: Principal residence; IT-209R: Inter vivos gifts 
of capital property to individuals directly or through trusts; IT-349R3: Intergenerational 
transfers of farm property on death; IT-393R2: Election re tax on rents and timber roy- 
alties — non-residents. 


Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate; 
ATR-70; Distribution of taxable Canadian property by a trust to’ a non-resident. 


(2.001) No rollover on election by a trust — Where a trust 
makes a distribution of a property to a beneficiary of the trust in full 
or partial satisfaction of the beneficiary’s capital interest in the trust 
and so elects in prescribed form filed with the Minister with the 
trust’s return of income for its taxation year in which the distribu- 
tion occurred, subsection (2)'does not apply to the distribution if 
(a) the trust is resident in Canada at the time of the distribution; 
(b) the property is taxable Canadian property; or 
(c) the property is capital property used in, eligible capital pro- 
perty in respect of, or property described in the inventory of, a 
business carried on by the trust through a permanent establish- 
ment (as defined by regulation) in Canada immediately before 
the time of the distribution. 
Related Provisions: 107(2.002)— Election by beneficiary; 220(3.2), Reg. 
600(b) — Late filing or revocation of election; 248(1)“taxable Canadian pro- 
perty”(m)—-(q) — Extended meaning of TCP. 


History: Subsec. 107(2.001) added by 2001, c. 17, subsec. 80(10), applicable to distri- 
butions made after October 1, 1996, except that for distributions made from a trust 
before June 14, 2001, an election under subsec. 107(2.001) is deemed to have been 
made in a timely manner if it is made-on or before the trust’s filing-due date for the 
taxation year that includes June 14, 2001. 


Regulations: No regulation defining “permanent establishment” as yet (though Reg. 
8201 would be the logical choice). 


(2.002) No rollover on election by a beneficiary — Where a 
non-resident trust makes a distribution of a property (other than a 
property described in paragraph (2.001)(b) or (c)) to a beneficiary 
of the trust in full or partial satisfaction of the beneficiary’s capital 
interest in the trust and the beneficiary makes an election under this 
subsection in prescribed form filed with the Minister with the bene- 
ficiary’s return of income for the beneficiary’s taxation year in 
which the distribution occurred, 


(a) subsection (2) does not apply to the distribution; and 


(b) for the purpose of subparagraph (1)(a)(ii), the cost amount of 
the interest to the beneficiary is deemed to be nil. 


Related Provisions: 94(3)(a)(iv) [proposed] — Application to trust deemed resident 
in Canada; 107(2.001) — Election by trust. 


S. 1072.1) (ei) 


History: Subsec. 107(2.002) added by 2001, c. 17, subsec. 80(10), applicable to distri- 
butions made after 1999, except that for distributions made to a beneficiary before June 
14, 2001, an election under subsec. 107(2.002) is deemed to have been made in a 
timely manner if it is made on or before the beneficiary’s filing-due date for the taxa- 
tion year that includes June 14, 2001, 


(2.01) Distribution of principal residence — Where property 
that would, if a personal trust had designated the property under 
paragraph (c.1) of the definition “principal residence” in section 54, 
be a principal residence (within the meaning of that definition) of 
the trust for a taxation year, is at any time (in this subsection re- 
ferred to as “that time’) distributed by the trust to°a taxpayer in 
circumstances to which subsection (2) applies and the trust so elects 
in its return of income for the taxation year that includes that time, 


(a) the trust shall be deemed to have disposed of the property 
immediately before the particular time that is | immediately 
before that time for proceeds of disposition equal to the fair mar- 
ket value of the property at that time; and 


(b) the trust shall be deemed:to have reacquired the Rape at 
the particular time at a cost equal to that fair market value. 
History: The opening words of subsec. 107(2.01) amended by 2001,-c. 17, subsec. 
80(11), applicable to distributions made after 1999. The opening words formerly read: 

(2.01) Where a property that would, if a personal trust had designated the pro- 
perty under paragraph (c.1) of the definition “principal residence” in section 54, 
be a principal residence (within the meaning of that definition) of the trust for a 
taxation year, is at any time (in this subsection referred to as “that time”’) distrib- 
uted by the trust to a taxpayer in circumstances to which subsection (2) applies 
and subsection (4) does not apply and the trust so elects in its return of income 
under this Part for the taxation year that includes that time, 
That portion of subsec. 107(2.01) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 43(3), applicable to distributions occurring after 1990, except that 
an eléction by a trust (other than a trust described in subsec. 70(6) or 73(1)) to have 
subsec. 107(2.01),.as amended; apply to a distribution by the trust occurring after 1990 
and before June 11, 1993 may be made by the trust by notifying the Minister of Na- 
tional Revenue in writing before December 11, 1993. That portion formerly read: 
(2.01) Principal residence distribution by spousal trust — Where at any time 
(in this subsection referred to as “that time”) a property has been distributed by a 
trust described in subsection 70(6) or 73(1) to a taxpayer in circumstances in 
which subsection (2) applies and subsection (4) does not apply and the property 
would, if the trust had designated the property under paragraph 54(g), be a prin- 
cipal residence (within the meaning assigned by that paragraph) of the trust for a 
taxation year, the following rules apply where the trust so elects in its return of 
income under this Part for the taxation year that includes that time: 
Subsec. 107(2.01) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 76(3), applicable 
to distributions occurring after May 9, 1985, except that an election to have the subsec. 
apply in respect of a distribution by trust occurring after May 9, 1985, and. before De- 
cember 18, 1991, that is made by the trust so notifying the Minister of National Reve- 
nue in writing before April 1992 shall be deemed to have been made in accordance 
with the subsec.; and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, 
interest and penalties shall be made as are necessary to give effect to the election. 


Interpretation Bulletins: IT-120R6: Principal residence. 


(2.1) Other distributions — Where at any time a property of a 
trust is distributed by the trust to a beneficiary under the trust, there 
would, if this Act were read without reference to paragraphs (h) and 
(i) of the definition “disposition” in subsection 248(1), be a result- 
ing disposition of all or any part of the beneficiary’s capital interest 
in the trust. (which interest or patt,-as the case may be, is in this 
subsection referred to as the “former interest”) and the rules in sub- 
sections (2) and (3.1) and sections 88.1 and 132.2 do not apply in 
respect of the distribution, 


(a) the trust is deemed to have disposed of the property for pro- 
ceeds equal to its fair market value at that time; 


(b) the beneficiary is deemed to have acquired the property at a 
cost equal to the proceeds determined under paragraph (a); 


(c) subject to paragraph (e), the beneficiary’s proceeds of dispo- 
sition of the portion of the former interest disposed of by the 
beneficiary on the distribution are deemed to be equal to the 
amount, if any, by which 


(i) the proceeds determined under. paragraph (a) (other than 
the portion, if any, of the proceeds that is a payment to which 
paragraph (h)-or (i) of the definition “disposition” in subsec- 
tion 248(1) applies), 
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exceed the total of 


(ii) where the property is not a Canadian resource property or 
foreign resource property, the amount, if any, by which 


(A) the fair market value of the property at that time 
exceeds the total of 


(B) the cost amount to the trust of the property immedi- 
ately before that time, and 


(C) the portion, if any, of the excess that would be deter- 
mined under this subparagraph if this subparagraph were 
read without reference to this clause that represents a pay- 
ment to which paragraph (h) or (i) of the definition “dis- 
position” in subsection. 248(1) applies, and 


(iii) all amounts each of which is an eligible offset at that 
time of the taxpayer in respect of the former interest; 


(d) notwithstanding paragraphs (a) to (c), where the trust is non- 
resident at that time, the property is not described in paragraph 
(2.001)(b) or (c) and, if this Act were read without reference to 
this paragraph, there would be no income, loss, taxable capital 
gain or allowable capital loss of a taxpayer in respect of the pro- 
perty because of the application of subsection 75(2) to the dispo- 
sition at that time of the property, 


(i) the trust is deemed to have disposed of the property for 
proceeds equal to the cost amount of the property, 


(i1) the beneficiary is deemed to have acquired the property at 
a cost equal to the fair market value of the property, and 


(ili) the beneficiary’s proceeds of disposition of the portion 
of the former interest disposed of by the beneficiary on the 
distribution are deemed to be equal to the amount, if any, by 
which 


(A) the fair market value of the property 
exceeds the total of 


(B) the portion, if any, of the amount of the distribution 
that is a payment to which paragraph (h) or (i) of the defi- 
nition “disposition” in subsection 248(1) applies, and 


(C) all amounts each of which is an eligible offset at that 
time of the taxpayer in respect of the former interest; and 


(e) where the trust is a mutual fund trust, the distribution occurs 
in a taxation year of the trust before its 2003 taxation year, the 
trust has elected under subsection (2.11) in respect of the year 
and the trust so elects in respect of the distribution in prescribed 
form filed with the trust’s return of income for the year, 


(i) this subsection shall be read without reference to para- 
graph (c), and 


(i1) the beneficiary’s proceeds of disposition of the portion of 
the former interest disposed of by the beneficiary on the dis- 
tribution are deemed to be equal to the amount determined 
under paragraph (a). 


Related Provisions: 43(3) — No capital loss on payment out of trust’s income or 
gains; 53(2)(h)(i.2) — Reduction in ACB of interest in trust; 94(3)(a)(iii) [proposed] — 
Application to trust deemed resident in Canada; 107(2.11) — Election not to flow out 
gains to beneficiaries; 107(4.2) — Application of subsec. (2.1); 107(5) — 107(2.1) ap- 
plies to capital distribution to non-resident beneficiary; 107.4(4) — Fair market value 
of capital interest in trust; 248(1)“disposition’(d), (h) — Whether transfer by trust is a 
disposition of capital interest. 


History: The opening words of subsec. 107(2.1) amended to substitute “subsections 
(2) and (3.1) and sections 88.1 and” for “subsection (2) and section” by 2009, c. 2, 
subsec. 26(2), applicable after July 14, 2008. 


Subsec. 107(2.1) amended by 2001, c. 17, subsec. 80(12), applicable to distributions 
made after 1999, except that 


(a) the amendment does not apply to distributions made before March 2000 in sat- 
isfaction of rights described in subsec. 52(6) that were acquired before 2000; and 


(b) for distributions made from a trust before June 14, 2001, an election under that 
subsec. 107(2.1) is deemed to have been made in a timely manner if it is made on 
or before the trust’s filing-due date for the taxation year that includes June 14, 
2001. 
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Subsec. 107(2.1) formerly read: 


(2.1) Where at any time any property of a trust is distributed by the trust toa 
beneficiary under the trust in satisfaction of all or any part of the beneficiary’s 
capital interest in the trust or in satisfaction of a right described in subsection 
52(6), and subsection (2) does not apply in respect of the distribution, notwith- _ 
standing any other provision of this Act other than section 132.2, % 


(a) the trust shall be deemed to have disposed of the property for proceeds 
equal to its fair market value at that time; 


(b) the beneficiary shall be deemed to have acquired the property, at a cost 
equal to that fair market value; and 


(c) the beneficiary shall be deemed to have disposed of the interest or part 
thereof in the trust or the right, as the case may be, for proceeds of disposi- 
tion equal to the cost at which the beneficiary is deemed by paragraph (b) to 
have acquired the property. 
The opening words of subsec. 107(2.1) amended by 1998, c. 19, subsec. 128(4), appli- 
cable to distributions made after June 1994. The opening words formerly read: 


(2.1) Where at any time any property of a trust has been distributed by the trust 
to a beneficiary under the trust in satisfaction of all or any part of the benefici- 
ary’s capital interest in the trust or in satisfaction of a right described in subsec- 
tion 52(6) and subsection (2) is not applicable in respect of the distribution, not- 
withstanding any other provision of this Act, the following rules apply: 


(2.11) Gains not distributed to beneficiaries — Where a trust 
makes one or more distributions of property in a taxation year in 
circumstances in which subsection (2.1) applies (or, in the case of 
property distributed after October 1, 1996 and before 2000, in cir- 
cumstances in which subsection (5) applied) 


(a) where the trust is resident in Canada at the time of each of 
those distributions and has so elected in prescribed form filed 
with the trust’s return for the year or a preceding taxation year, 
the income of the trust for the year (determined without refer- 
ence to subsection 104(6)) shall, for the purposes of subsections 
104(6) and (13), be computed without regard to all of those dis- 
tributions to non-resident persons (including a partnership other 
than a Canadian partnership); and 


(b) where the trust is resident in Canada at the time of each of 
those distributions and has so elected in prescribed form filed 
with the trust’s return for the year or a preceding taxation year, 
the income of the trust for the year (determined without refer- 
ence to subsection 104(6)) shall, for the purposes of subsections 
104(6) and (13), be computed without regard to all of those 
distributions. 
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Related Provisions: 43(3) — No capital loss on payment out of trust’s income or 
gains; 107(2.12) — Whether election applies for 2003 and later years. 


History: Subsec. 107(2.11) added by 2001, c. 17, subsec. 80(12), applicable to distri- 
butions made after October 1, 1996, except that for distributions made from a trust 
before June 14, 2001, an election under subsec. 107(2.11) is deemed to have been made 
in a timely manner if it is made on or before the trust’s filing-due date for the taxation 
year that includes June 14, 2001. 


(2.12) Election — subsec. (2.11) — An election made under 
subsection (2.11) by a mutual fund trust is deemed, for the trust’s 
2003 and subsequent taxation years, not to have been made if 


(a) the election is made after December 20, 2000 and applies to 
any taxation year that ends before 2003; and 


(b) the proceeds of disposition of a beneficiary’s interest in the 
trust have been determined under paragraph (2.1)(e). 


History: Subsec. 107(2.12) added by 2001, c. 17, subsec. 80(12), in force June 14, 
2001. 


(2.2) Flow-through entity — Where at any time before 2005 a 
beneficiary under a trust described in paragraph (h), (i) or J) of the 
definition “flow-through entity” in subsection 39.1(1) received a 
distribution of propérty from the trust in satisfaction of all or a por- 
tion of the beneficiary’s interests in the trust and the beneficiary 
files with the Minister on or before the beneficiary’s filing-due date 
for the taxation year that includes that time an election in respect of 
the property in prescribed form, there shall be included in the cost 


S. 107(3.1)(a) 


to the beneficiary of a particular property (other than money) re- 
ceived by the beneficiary as part of the distribution of property the 
least of 


(a) the amount, if any, by which the beneficiary’s exempt capital 
gains balance (as defined in subsection 39.1(1)) in respect of the 
trust for the beneficiary’s taxation year that includes that time 
exceeds the total of all amounts each of which is 


(i) an amount by which a capital gain is reduced under sec- 
tion 39.1 in the year because of the beneficiary’s exempt cap- 
ital gains balance in respect of the trust, 


(ii) twice an amount by which a taxable capital gain is re- 
duced under section 39.1 in the year because of the benefici- 
ary’s exempt capital gains balance in respect of the trust, or 


(iii) an amount included in the cost to the beneficiary of an- 
other property received by the beneficiary at or before that 
time in the year because of this subsection, 


(b) the amount by which the fair market value of the particular 
property at that time exceeds the adjusted cost base to the trust 
of the particular property immediately before that time, and 


(c) the amount designated in respect of the particular property in 
the election. 


Related Provisions: 39.1(1)“exempt capital gains balance”F(a) — Exempt capital 
gains balance of flow-through entity. 


History: Subpara. 107(2.2)(a)(ii) amended by 2001, c. 17, subsec. 80(13), to replace 
the reference to the expression “4/3 of” with a reference to the word “twice”, applicable 
to taxation years that end after February 27, 2000 except that, for a beneficiary’s taxa- 
tion year that includes February 28, 2000 or October 17, 2000, or began after February 
28, 2000 and ended before October 17, 2000, the reference to the word “twice” shall be 
read as a reference to the expression “the fraction that is the reciprocal of the fraction in 
para. 38(a), as amended by 2001, c. 17, that applies to the beneficiary for the year, 
multiplied by”. 


Subsec. 107(2.2) added by 1998, c. 19, subsec. 128(5), applicable to distributions made 
after 1993, and a prescribed form filed under subsec. 107(2.2) before January 1999 is 
deemed to be filed on time. 


(3) Application of subsec. (3.1) — Subsection (3.1) applies to a 
trust’s distribution of property to a taxpayer if 


(a) the distribution is a SIFT trust wind-up event to which sec- 
tion 88.1 does not apply; 


(b) the property is a share and the only shares distributed on any 
SIFT trust wind-up event of the trust are of a single class of the 
capital stock of a taxable Canadian corporation; and 


(c) where the trust is a SIFT wind-up entity, the distribution oc- 
curs no more than 60 days after the earlier of 


(i) the first SIFT trust wind-up event of the trust, and 


(ii) the first distribution to the trust that is a SIFT trust wind- 
up event of another trust. 


History: Subsec. 107(3) added by 2009, c. 2, subsec. 26(3), applicable after July 14, 
2008, except that 


para. 107(3)(b) is to be read without reference to “of a single class” in its applica- 
tion to a trust’s distribution of property before February 3, 2009; and 


subsec. 107(3) is to be read without reference to its para. (c) in its application to a 
trust’s distribution of property, if the distribution occurs no later than May 11, 
2009. 


Former subsec. 107(3) repealed by 2001, c. 17, subsec. 80(14), applicable to distribu- 

tions made after 1999..The subsec. formerly read: 
(3) Cost of property other than non-depreciable capital property — Where 
the property referred to in subsection (2) that was distributed by a trust to a tax- 
payer was property other than capital property that was not depreciable property, 
for the purpose of determining the cost to the taxpayer of the’ property under 
paragraph (2)(b) (except for the purposes of that paragraph as it applies to deter- 
mine the taxpayer’s proceeds of disposition of the taxpayer’s capital interest 
under paragraph (2)(c)), the reference in paragraph (2)(b) to “the amount” shall 
be read as a reference to ““/2 of the amount”. 


(3.1) SIFT trust wind-up event — If this subsection applies to a 
trust’s distribution of property, the following rules apply: 


(a) the trust is deemed to have disposed of the property for pro- 
ceeds of disposition equal to the adjusted cost base to the trust of 
the property immediately before the distribution; 
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(b) the taxpayer is deemed to have disposed of the taxpayer’s 
interest as a beneficiary under the trust for proceeds of disposi- 
tion equal to the cost amount to the taxpayer of the interest im- 
mediately before the distribution; 


(c) the taxpayer is deemed to have acquired the property at a 
cost equal to 


(i) if, at all times at which the trust makes a distribution that 
is a SIFT trust wind-up event, the taxpayer is the only benefi- 

_Clary under the trust and is a SIFT wind-up entity or a taxable 
Canadian corporation, the adjusted cost base to the trust of 
the property immediately before the distribution, and 


(ii) in any other case, the cost amount to the taxpayer of the 
taxpayer’s interest as a beneficiary under the trust immedi- 
ately before the distribution; 


(d) if the taxpayer’s interest as a beneficiary under the trust was 
immediately before the disposition taxable Canadian property of 
the taxpayer, the property is deemed to be, at any time that is 
within 60 months after the distribution, taxable Canadian pro- 
perty of the taxpayer; and 


(e) if a liability of the trust becomes as a consequence of the 
distribution a liability of the corporation described in paragraph 
(3)(b) in respect of the distribution, and the amount payable by 
the corporation on the maturity of the liability is the same as the 
amount that would have been payable by the trust on its 
maturity, 


(1) the transfer of the liability by the trust to the corporation is 
deemed not to. have occurred, and 


(ii) the liability is deemed 


(A) to have been incurred or issued by the corporation at 
the time at which, and under the agreement under which, 
it was incurred or issued by the trust, and 


(B) not to have been incurred or issued by the trust. 


Related Provisions: 80.01(5.1) — Debt settlement on wind-up event; 85.1(7), (8) — 
Alternate mechanism for rollover of SIFT units to corporation; 88.1(2)— Wind-up of 
SIFT trust to single corporation; 107(2), (2.1) — Regular rollout rules do not apply; 
107(3) — Conditions for 107(3.1) to apply; 107.4(3)(f) — Deemed taxable Canadian 
property retains status on rollover; 108(1)“cost amount” — Definition does not apply 
to 107(3.1); 248(25.1) — Deemed taxable Canadian property retains status through 
trust-to-trust transfer. 


History: Para. 107(3.1)(d) amended by 2010, c. 12, subsec, 10(3), to substitute “to be, 
at any time that is within 60 months after the distribution, taxable” for “to be taxable”, 
applicable in determining after March 4, 2010 whether a property is taxable Canadian 
property of a taxpayer. 


Subsec. 107(3.1) added by 2009, c. 2, subsec. 26(3), applicable after July 14, 2008. 


(4) Trusts in favour of spouse, common-law partner or 
self — Subsection (2.1) applies (and subsection (2) does not apply) 
at any time to property distributed to a beneficiary by a trust de- 
scribed in paragraph 104(4)(a) where 


(a) the beneficiary is not 


(i) in the case of a post-1971 spousal or common-law partner 
trust, the spouse or common-law partner referred to in para- 
graph 104(4)(a), 


(1i) in the case of an alter ego trust, the taxpayer referred to 
in paragraph 104(4)(a), and 
(ili) in the case of a joint spousal or common-law partner 
trust, the taxpayer, spouse or common-law partner referred to 
in paragraph 104(4)(a); and 
(b) a taxpayer, spouse or common-law partner referred to in sub- 
paragraph (a)(i), (ii), or (iii), as the case may be, is alive on the 
day of the distribution. 
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Related Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 
interest; 104(6) — Deduction in computing income of trust; 107(5) — Distribution to 
non-resident beneficiary; 108(1) — “accumulating income”. 2 
History: Subsec. 107(4) amended by 2001, c. 17, subsec. 80(15), applicable to distri- 
butions made after 1999. The subsec. formerly read: a. 
(4) Where trust in favour of spouse [or common-law partner] — Where ‘v 
(a) at any time property of a trust is distributed by the trust to a beneficiary — 
in circumstances to which subsection (2) would, but for this subsection, — 
apply, 

- (a.1) the trust is described in paragraph 104(4)(a), 
(a.2) the property so distributed by the trust was capital property, a Canadian — 
resource property, a foreign resource property or property that was land in- — 

cluded in the inventory of the trust, 


(b) the taxpayer to whom the property is so distributed is a person other than — 
the spouse or common-law partner referred to in paragraph 104(4)(a) in re- ~ 
spect of the trust, and | viioe 


(c) that spouse or common-law partner is alive on the day the property is so — 
distributed, a al 

notwithstanding paragraphs (2)(a) to (c), the following rules apply: 
(d) the trust shall be deemed to have disposed of the property and to have 
received proceeds of disposition therefor equal to its fair market value at that ¥ 
time, M i 
(e) the taxpayer shall be deemed to have acquired the property at a cost 
equal to those proceeds, and ee 


(f) the taxpayer shall be deemed to have disposed of all or part, as the case 
may be, of the taxpayer’s capital interest in the trust for proceeds of disposi- _ 
tion equal to the cost at which, but for this subsection, the taxpayer would be 
deemed by paragraph (2)(b) to have acquired the property, minus the amount — 
of any debt assumed by the taxpayer or of any other legal obligation as- 
sumed by the taxpayer to pay any amount, if the distribution of the property } ? 
to the taxpayer was conditional on the assumption by the taxpayer of the _ 
debt or obligation. se 7 
Subsec. 107(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq:, in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


All that portion of subsec. 107(4) preceding para. (e) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 43(4), applicable to distributions occurring after December 20, 
1991 except that para. (d) as amended does not apply to distributions occurring before 
1993. That portion formerly read: 


(4) Where trust in favour of spouse — Where the trust referred to in subsec- 

tion (2) was a trust described in paragraph 104(4)(a) and : fared 
(a) the property so distributed by the trust was capital property, a Canadian 
resource property, a foreign resource. property or property that was land in- 
cluded in the inyentory of the trust, ee 
(b) the taxpayer to whom the property was so distributed was a person other — 
than the spouse, and 


(c) the spouse was alive at the time the property was so, distributed, vei 
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notwithstanding paragraphs (2)(a) to (c), the following rules apply: 
(d) the trust shall be deemed to have disposed of the property and to have 
received proceeds of disposition therefor equal to, 


(i) where the property was depreciable property of the trust of a pre- 
scribed class and the fair market value of that property at that time ex- 
ceeds its Cost amount to the trust at that time, the’ amount of that cost 
amount plus '/2 of the amount of the excess, 


(ii) where the property was depreciable property of the trust of a pre- 
scribed class and the cost amount of that property to the trust at that time 
exceeds its fair market value at that time, the amount of that fair market 
value plus '/2 of the amount of the excess, and 


(iii) in any other case, its fair market value at that time, 


interpretation Bulletins: IT-120R6: Principal residence; IT-286R2: Trusts — 
amount payable; IT-381R3: Trusts — capital gains and losses and the flow-through of 
taxable capital gains to beneficiaries; IT-465R: Non-resident beneficiaries of trusts. 


(4.1) Where subsec. 75(2) applicable to trust — Subsection 
(2.1) applies (and subsection (2) does not apply) in respect of a dis- 
tribution of any property of a particular personal trust or prescribed 
trust by the particular trust to a taxpayer who was a beneficiary 
under the particular trust where 


(a) the distribution was in satisfaction of all or any path, of the 
taxpayer’s capital interest in the particular trust; 


(b) subsection 75(2) was applicable at a particular time in re- 
ae of fa ee pe 
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(i) the particular trust, or 


(ii) a trust the property of which included a property that, 
through one or more dispositions to which subsection 
107.4(3) applied, became a. property, of the particular trust, 
and the property was not, at any time after the particular time 
and before the distribution, the subject of a disposition for 
proceeds of disposition equal to the fair market value of the 


property at the time of the disposition; 
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(c) the taxpayer was neither 


(i) the person (other than a trust described in subparagraph 
(b)(ii)) from whom the particular trust directly or indirectly 
received the property, or property for which the property was 
substituted, nor 


(ii) an individual in respect of whom subsection 73(1) would 
be applicable on the transfer of capital property from the per- 
son described in subparagraph (i); and 
(d) the person described in subparagraph (c)(i) was in existence 
at the time the property was distributed. 
Related Provisions: 248(5) — Substituted property. 
History: Subsec. 107(4.1) amended by 2001, c. 17, subsec. 80(17), applicable to distri- 
butions made after March 15, 2001. The subsec. formerly read: 
(4.1) Where any property of a personal trust or a prescribed trust is distributed by 
the trust to a taxpayer who was a beneficiary under the trust in satisfaction of all 
or any part of the taxpayer’s capital interest in the trust and 
(a) subsection 75(2) was applicable at any time in respect of any property of 
the trust, 
(b) the taxpayer was a person other than 
(i) the person from whom the trust directly or indirectly received the 
property, or property for which the property was substituted, or 
(ii) an individual in respect of whom subsection 73(1) would be applica- 
ble on the transfer of capital property from the person described in sub- 
paragraph (i), and 
(c) the person described in subparagraph (b)(i) was alive at the time the pro- 
perty was distributed, 
subsection (2.1) applies (and subsection (2) does not apply) in respect of the 
distribution. 
The closing words of subsec. 107(4.1) amended by the said c. 17, subsec. 80(16), appli- 
cable to distributions made after 1999. The closing words formerly read: 
notwithstanding paragraphs (2)(a) to (c), the rules described in paragraphs (4)(d) 
to (f) apply. 
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spect of which subsection 75(2) had applied before 1989. 
Letter from Dept. of Finance, Oct. 19, 2007: 
Ms. Kathy M. ‘Munro, [xxx] oF a. 

Dear Ms. Munro; 


through one or more tax-deferred transfers from another trust that held property in re- 


lam writing in connection with your letter, and subsequent discussions with officials of 


the Tax Policy Branch, concerning the application of subsection 107(4.1) of the Income 


Tax Act. In your view, subsection 107(4.1) is inappropriately broad in its effect on 
distributions from trusts, particularly where the trust was created before the provision’s 
introduction. Cc. ( ee 


You have provided an example of an inter vivos trust that was settled in 1986 through 


the gift of a gold coin with nominal value. Because the terms of the trust set out that 
decisions of the trust are to be determined by a majority that includes the settlor of the 
trust, subsection 75(2) of the Act may apply to attribute any income earned on the gold 
coin back to the settlor. As a result of the application of subsection 75(2) to the gold 
coin, subsection 107(4.1) will also apply to distributions of property from the trust. The 


effect of the application of subsection 107(4.1) will be to have subsection 107(2.1) of 


the Act apply to the distributions of property and thus prevent a rollover of the trust’s 
properties to the beneficiaries (other than the settlor). Unlike subsection 75(2), which 
applies only in respect of the property contributed to the trust by the settlor, subsection 
107(4.1) will apply not just to the gold coin, but to all of the properties of the trust that 
are distributed to beneficiaries. In your view, because the trust was established before 
1989 (the year in which distributions were first subject to subsection 107(4.1)) it would 
be appropriate to allow some form of relief to the trust, particularly in respect of the 
property of the trust to which subsection 75(2) has never applied. 
Having regard to your submission, we are prepared to recommend to the Minister of 
Finance that subparagraph 107(4.1)(b)(i) of the Act be amended so as not to apply in 
determining whether subsection 107(2.1) applies in respect of a trust distribution that 
occurs after 2001 and before 2009 where 

(a) the distribution is of property to which subsection 75(2) had not applied at any 

time while the property was held by any of the trusts referred to in subparagraph 

107(4.1)(b) Gi), 

(b) one of the trusts referred to in subparagraph 107(4.1)(b) Gi), 

¢ was created before 1989, and 


* held, at a time before 1989, particular property that was, at that time, subject to 
subsection 75(2), and 


(c) none of the trusts referred to in subparagraph 107(4.1)(b)(ii) held any property 
(other than the particular property) that was subject to subsection 75(2). 
While I cannot offer any assurance that Parliament will agree with our recommenda- 
tion, I hope that this statement of our intentions is helpful to you. : 
Yours sincerely, 


Brian Emewein, General Director — Legislation, Tax Policy Branch 


Regulations: 4800.1 (prescribed trust). 


Proposed Addition — 107(4.2) 


(4.2) Distribution of property received on qualifying dis- 
position — Subsection (2.1) applies (and subsection (2) does not 
apply) at any time to property distributed after December 20, 2002 
to a beneficiary by a personal trust or a trust prescribed for the 
purpose of subsection (2), if 


(a) at a particular time before December 21, 2002 there was a 
qualifying disposition (within the meaning assigned by subsec- 
tion 107.4(1)) of the property, or of other property for which 
the property is substituted, by a particular partnership or a par- 
ticular corporation, as the case may be, to a trust; and 


(b) the beneficiary is neither the particular partnership nor the 
particular corporation. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
54(21), will add subsec. 107(4.2), applicable to distributions made after December 
20, 2002. . 
Technical Notes (July 2010): New subsection 107(4.2) prevents a tax-deferred 
distribution of property after December 20, 2002 from a personal trust or a trust pre- 
scribed for the purpose of subsection 107(2) to a beneficiary of the trust if specified 
conditions are met. The specified conditions are that: : 


* at a particular time before December 21, 2002 there was a qualifying disposition 


(within the meaning assigned by subsection 107.4(1)) of the property, or of other 


_ property for which the property is substituted, by a particular partnership or a 

particular corporation, as the case may be, to any trust; and : 

* the beneficiary is neither the particular partnership nor the particular corporation. 
Where the specified conditions are met, subsection 107(2.1) will apply so that the 
trust is deemed to have disposed of the property for proceeds equal to the property’s 
fair market value at the time of distribution. y _ y 
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Related Provisions: 248(5) — Substituted property. 


(5) Distribution to non-resident — Subsection (2.1) applies 
(and subsection (2) does not apply) in respect of a distribution of a 
property (other than a share of the capital stock of a non-resident- 
owned investment corporation or property described in any of sub- 
paragraphs 128.1(4)(b)(i) to (iii)) by a trust resident in Canada to a 


after February 27, 2004. : : 
Technical Notes (July 2010): Subsection 107(5) applies to the distribution of 
property (other than shares in non-resident-owned investment corporations or pro. 
perty described in any of subparagraphs 128.1(4)(b)(i) to (iii))) by a trust resident in 
Canada to a non-resident beneficiary. In these circumstances, the rollover under sub- 
section 107(2) is not available and instead subsection 107(2.1) will apply to deter. 
mine the Canadian income tax consequences of the distribution to the trust and the 
beneficiary. . 2 oe 
Subsection 107(5) is amended so that it applies whether the trust making the distribu 
tion is resident in Canada or not. — _ oo 


Related Provisions: 53(4) — Effect on ACB of share, partnership interest or trust 
interest; 94(4)(g) [proposed] — Deeming non-resident trust to be resident in Canada 
does not apply to 107(5); 107(2.11) — Election for gain not to be flowed out to benefi- 
ciary; 107(5.1) — Gain does not increase instalment requirements; 126(2.22) — For- 
eign tax credit to trust on disposition of property by non-resident beneficiary; 
212(11) — Payment to non-resident beneficiary deemed paid as income of trust for 
withholding tax purposes; 220(4.6)-(4.63) — Security for tax on distribution of taxable 
Canadian property to non-resident beneficiary. 


History: Subsec. 107(5) amended by 2001, c. 17, subsec. 80(18), applicable to distri- 
butions made after October 1, 1996, except that for distributions made after October 1B 
1996 and before 2000, subsec. 107(5) shall be read as follows: 


(5) Where subsection (2) applies to a distribution at any time by a trust resident 
in Canada of a property (other than a share of the capital stock of a non-resident- 
owned investment corporation or property described in any of subparagraphs 
128.1(4)(b)(i) to (iii)) to a non-resident taxpayer (including a partnership other 
than a Canadian partnership) who is a beneficiary under the trust in satisfaction 
of the taxpayer’s capital interest in the trust, notwithstanding paragraphs (2)(a) to 
(c), 


(a) the trust is deemed to have disposed of the property for proceeds equal to 
its fair market value at that time; 


(b) the taxpayer is deemed to have acquired the property at a cost equal to 
that fair market value; and 


(c) the taxpayer is deemed to have disposed of all or part, as the case may 
be, of the taxpayer’s capital interest in the trust, for proceeds of disposition 
equal to the adjusted cost base to the taxpayer of that interest or part of the 
interest, as the case may be, immediately before that time. 


Subsec. 107(5) formerly read: 


(5) Where subsection (2) applies to the distribution by a trust of any property 
(other than a Canadian resource property, excluded property or property that 
would, if at no time in the taxation year of the trust in which it is so distributed 
the trust is resident in Canada, be taxable Canadian property) to a non-resident 
taxpayer (including a partnership other than a Canadian partnership) who is a 
beneficiary under the trust, notwithstanding paragraphs (2)(a) to (c), 


(a) the trust shall be deemed to have disposed of the property for proceeds 
equal to its fair market value at that time; 


(b) the taxpayer shall be deemed to have acquired the property at a cost 
equal to that fair market value; and 


(c) the taxpayer shall be deemed to have disposed of all or part, as the case 
may be, of the taxpayer’s interest in the trust, for proceeds of disposition 
equal to the adjusted cost base to the taxpayer of the interest or part thereof, 
as the case may be, immediately before the property was so distributed. 
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That portion of subsec. 107(5) preceding para. (a) amended by 1994, c..7, Sch. VII 
(1993, c. 24), subsec. 43(5), applicable to distributions occurring after 1991. That por- 
tion formerly read: 
(5) Where subsection (2) is applicable in respect of the distribution by a trust of 
any property (other than a Canadian resource property or property that is or 
would, if at no time in the taxation year of the trust in which it was so distributed 
the trust had been resident in Canada, be taxable Canadian property) to a non- 
resident taxpayer (including a partnership other than a Canadian partnership) 
who was a beneficiary under the trust, notwithstanding paragraphs (2)(a) to (c), 
the following rules apply: 

Advance Tax Rulings: ATR-70: Distribution of taxable Canadian property by a trust 

to a non-resident. 


(5.1) Instalment interest — Where, solely because of the appli- 

cation of subsection (5), paragraphs (2)(a) to (c) do not apply to a 
distribution in a taxation year of taxable Canadian property by a 
trust, in applying ‘sections 155, 156 and 156.1 and subsections 
161(2), (4) and (4.01) and any regulations made for the purpose of 
those provisions, the trust’s total taxes payable under this Part and 
Part I.1 for the year are deemed to be the lesser of 


(a) the trust’s total taxes payable under this Part and Part I.1 for 
the year, determined before taking into consideration the speci- 
fied future tax consequences for the year, and 


uiyypres 


(b) the amount that would be determined under paragraph (a) if 
subsection (5) did not apply to each distribution in the year of 
taxable Canadian property to which the rules in subsection (2) 
do not apply solely because of the application of subsection (5). 


History: Subsec. 107(5.1) added by 2001, c. 17, subsec. 80(18), applicable to distribu- 
tions made after October 1, 1996. 


(6) Loss reduction — Notwithstanding any other provision of 
this Act, where a person or partnership (in this subsection referred 
to as the ‘“‘vendor”) has disposed of property and would, but for this 
subsection, have had a loss from the disposition, the vendor’s loss 
otherwise determined in respect of the disposition shall be reduced 
by such portion of that loss as may reasonably be considered to 
have accrued during a period in which 


(a) the property or property for which it was substituted was 
owned by a trust; and 


(b) neither the vendor nor a person that would, if section 251.1 
were read without reference to the definition “controlled” in 
subsection 251.1(3), be affiliated with the vendor had a capital 
interest in the trust. 


a) the property or property for which it 
: eld by a trust; and Co 1 
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st base to Trust A of 


Ogn 


Related Provisions: 248(5) — Substituted property. 


History: Para. 107(6)(b) amended by 1998, c. 19, subsec. 128(6), applicable after 
April 26, 1995. Para. 107(6)(b) formerly read: 


(b) neither 
(i) the vendor, nor 
(ii) any person related to the vendor, nor 


(iii) any partnership of which the vendor or a person related. to.the vendor 
was a majority interest partner (within the meaning assigned by subsection 
97(3.1)) 


had a capital interest in the trust. 


Definitions [s. 107]: “acquired for consideration” — 108(7); “adjusted cost base’? — 
54, 248(1); “affiliated” —251.1; “alter ego trust” —248(1); “allowable capital 
loss” — 38(b), 248(1); “amount” — 248(1); “beneficiary” — 108(1); “business” — 
248(1); “Canada” — 255; “Canadian partnership” 102(1), 248(1); “Canadian re- 
source property” — 66(15), 248(1); “capital gain” — 39(1), 248(1); “capital inter- 
est” — 108(1), 248(1); “capital loss” — 39(1)(b), 107(1)(©), 248(1); “capital pro- 
perty” — 54, 248(1); “common-law partner” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1); “cost” — 107(1.1); “cost amount” — 107(1)(e),. 108(1); “de- 
preciable property” — 13(21), 248(1); “disposition” — 248(1); “eligible capital expen- 
diture” — 14(5), 248(1); “eligible capital property” —54, 248(1); “eligible offset”, 
“excluded property” — 108(1); “foreign resource property” — 66(15), 248(1); “insur- 
ance corporation” — 248(1); “inter vivos trust” — 108(1), 248(1); “inventory”, “joint 
spousal or common-law partner trust”, “Minister” — 248(1); “mutual fund trust’ — 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non-resident” — 
248(1); |‘ “non-resident-owned investment’ corporation” — 133(8), 248(1); “person”, 
“personal trust”, “post-1971 spousal or common-law partner trust’, “prescribed” — 
248(1); “prescribed trust” — Reg. 4800.1; “property” — 248(1); “qualifying disposi- 
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tion” — 107.4(1); “regulation” — 248(1); “related” — 251(2); “resident in Canada” — 
94(3)(a)(viii), 250; “SIFT trust wind-up event”, “SIFT wind-up entity”, “share”, “spec- 
ified future tax consequence” — 248(1); “specified percentage” — 107(2)(b.1); “sub- 
stituted” — 248(5); “taxable Canadian corporation” — 89(1), 248(1); “taxable Cana- 
dian property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxation year” — 
104(23)(a) [to be repealed], 249; “taxpayer” — 248(1); “testamentary trust’ — 108(1), 
248(1); “trust” — 104(1), 108(1), 248(1), (3); “unit trust” — 108(2), 248(1). 


107.1 Distribution by certain employment-related trusts — 
If at any time any property of an employee life and health trust, an 
employee trust, a trust governed by an employee benefit plan or a 
trust described in paragraph (a.1) of the definition “trust” in subsec- 
tion 108(1) has been distributed by the trust to a taxpayer who was 
a beneficiary under the trust in satisfaction of all or any part of the 
taxpayer’s interest in the trust, the following rules apply: 


(a) in the case of an employee life and health trust, an employee 
trust or a trust described in paragraph (a.1) of the definition 
“trust” in subsection 108(1), 


(i) the trust shall be deemed to have disposed of the property 
immediately before that time for proceeds of disposition 
equal to its fair market value at that time, and 


(ii) the taxpayer shall be deemed to have acquired the pro- 
perty at a cost equal to its fair market value at that time: 


(b) in the case of a trust governed by an employee benefit plan, 


(i) the trust shall be deemed to have disposed of the property 
for proceeds of disposition equal to its cost amount to the 
trust immediately before that time, and 


(ii) the taxpayer shall be deemed to have acquired the pro- 
perty at a cost equal to the greater of 


(A) its fair market value at that time, and 


(B) the adjusted cost base to the taxpayer of the tax- 
payer’s interest or part thereof, as the case may be, imme- 
diately before that time; 


(c) the taxpayer shall be deemed to have disposed of the tax- 
payer's interest or part thereof, as the case may be, for proceeds 
of disposition equal to the adjusted cost base to the taxpayer of 
that interest or part thereof immediately before that time; and 


(d) where the property was depreciable property of a prescribed 
class of the trust and the amount that was the capital cost to the 
trust of that property exceeds the cost at which the taxpayer is 
deemed by this section to have acquired the property, for the 
purposes of sections 13 and 20 and any regulations made under 
paragraph 20(1)(a), 


(i) the capital cost to the taxpayer of the property shall be 
deemed to be the amount that was the capital cost of the pro- 
perty to the trust, and 


(ii) the excess shall be deemed to have been allowed to the 
taxpayer in respect of the property under regulations made 
under paragraph 20(1)(a) in computing income for taxation 
years before the acquisition by the taxpayer of the property. 


Related Provisions: 6(1)(g) — Income from employee benefit plan; 6(1)(h) — In- 
come from employee trust; 18(1)(0) — No deduction for employee benefit plan contri- 
butions; 32.1 — Employee benefit plan deductions; 104(6) — Deduction in computing 
income of trust; 104(13) — Income payable to beneficiary. 


History: The portion of s. 107.1 before subpara. (a)(i) amended by 2010, c. 25, s. 17; 
applicable after 2009. The portion formerly read: 


107.1 Distribution by employee trust, employee benefit plan or similar 
trust — Where at any time any property of an employee trust, a trust governed 
by an employee benefit plan or a trust described in paragraph (a.1) of the defini- 
tion “trust” in subsection 108(1) has been distributed by the trust to a taxpayer 
who was a beneficiary under the trust in satisfaction of all or any part of the 
taxpayer’s interest in the trust, the following rules apply: 


(a) in the case of an employee trust or a trust described in paragraph (a.1) of 
the definition “trust” in subsection 108(1), 


The portion of s. 107.1 before subpata. (a)(i) amended by 2001, c. 17, s. 81, applicable 
to 1999 et seg. The portion formerly read: 


107.1 Distribution by employee trust or employee benefit plan — Where at 
any time any property of an employee trust or a trust governed by an employee 
benefit plan has been distributed by the trust to a taxpayer who was a beneficiary 


Income Tax Act, Part I, Division B 


under the trust in satisfaction of all or any part of the taxpayer’s interest in the — 
trust, the following rules apply: e 
(a) in the case of an employee trust, 
Definitions [s. 107.1]: “adjusted cost base” — 54, 248(1); “amount? — 108(1), 
248(1); “cost amount” — 107(1)(e), 108(1); “depreciable property” — 13(21), 248(1); 
“employee benefit plan” — 248(1); “employee life and health trust” — 144.1(2), 
248(1); “employee trust” — 248(1); “property”, “regulation” — 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 108(1), 248(1), (3). 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


107.2 Distribution by a retirement compensation arrange- 
ment — Where, at any time, any property of a trust governed bya 
retirement compensation arrangement has been distributed by the 
trust to a taxpayer who was a beneficiary under the trust in satisfac- 
tion of all or any part of the taxpayer’s interest in the trust, for the 
purposes of this Part and Part XI.3, the following rules apply: 


(a) the trust shall be deemed to have disposed of the property for 
proceeds of disposition equal to its fair market value at that 
time; 4 
(b) the trust shall be deemed to have paid to the taxpayer as a 
distribution an amount equal to that fair market value; 


(c) the taxpayer shall be deemed to have acquired the property at 
a cost equal to that fair market value; 


(d) the taxpayer shall be deemed to have disposed of the tax- 
payer’s interest or part thereof, as the case may be, for proceeds 
of disposition equal to the adjusted cost base to the taxpayer. of 
that interest or part thereof immediately before that time; and — 


(e) where the property was depreciable property of a prescribed 
class of the trust and the amount that was the capital cost to the 
trust of that property exceeds the cost at which the taxpayer is 
deemed by this section to have acquired the property, for the 
purposes of sections 13 and 20 and any regulations made under 
paragraph 20(1)(a), 


(i) the capital cost to the taxpayer of the property shall be 
deemed to be the amount that was the capital cost of the pro- 
perty to the trust, and 


(ii) the excess shall be deemed to have been allowed to the 
taxpayer in respect of the property under regulations made 
under paragraph 20(1)(a) in computing the taxpayer’s in- 
come for taxation years before the acquisition by the tax- 
payer of the property. 
Related Provisions: 56(1)(x)-(z) — Benefits from RCA; 60(t) — Amount included 
under para. 56(1)(x) or (z) or subsec. 70(2); 60(u) — Amount included under para. 
56(1)(y); 153(1)(q) — Withholding required on distribution by RCA; Part X1.3 — Tax 
in respect of retirement compensation arrangements. , 
Definitions [s. 107.2]: “adjusted cost base” — 54, 248(1); “depreciable property” — 
13(21), 248(1); “prescribed”, “property”, “regulation”, “retirement compensation ar- 
rangement” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
108(1), 248(1), (3). 


107.3 (1) Treatment of beneficiaries under qualifying 
environmental trusts — Where a taxpayer is a beneficiary under 
a qualifying environmental trust in a taxation year of the trust (in 
this subsection referred to as the “trust’s year”) that ends in a partic- 
ular taxation year of the taxpayer, 


(a) subject to paragraph (b), the taxpayer’s income, non-capital 
loss and net capital loss for the particular year shall be computed 
as if the amount of the income or loss of the trust for the trust’s 
year from any source or from sources in a particular place were 
the income or loss of the taxpayer from that source or from 
sources in that particular place for the particular year, to the ex- 
tent of the portion thereof that can reasonably be considered to 
be the taxpayer’s share of such income or loss; and 


(b) if the taxpayer is non-resident at any time in the particular 
year and an income or loss described in paragraph (a) or an 
amount to which paragraph 12(1)(z.1) or (z.2) applies would not 
otherwise be included in computing the taxpayer’s taxable in- 
come or taxable income earned in Canada, as the case may be, 
notwithstanding any other provision of this Act, the income, the 
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loss or the amount shall be attributed to the carrying on of busi- 
ness in Canada by the taxpayer through a fixed place of business 
located in the province in which the site to which the trust re- 
: lates is situated. . 

Related Provisions: 12(1)(z.1) — Inclusion in income of amount, received from 
trust; 87(2)(j.93) — Amalgamations — continuing corporation; 107.3(2) — Where 
property transferred to: berieficiary; 127.41 — Tax credit ‘to beneficiary of QET. 
History: The opening words of subsec. 107.3(1) and para. 107.3(1)(b) amended by 
1998, c. 19, subsecs. 18(1), (2), applicable to taxation years that end after February 18, 
1997. The opening: words and para. (b) formerly read: 


107.3 (1) Treatment of beneficiaries ‘under mining reclamation trusts — 

Where a taxpayer is a beneficiary under a mining reclamation trust in a taxation 

year of the trust (in this subsection referred to as the “trust’s year”) that ends in a 
particular taxation year of the taxpayer, 


x 


(b) where the taxpayer is non-resident at any time in the particular year and an 
income or loss described in paragraph (a) or an amount to which paragraph 
12(1)(z.1) or (z.2) applies would: not otherwise. be ‘included in computing; the 
_ taxpayer’s taxable income or taxable income earned in Canada, as the case may 
be, notwithstanding any other provision of this Act the income, the loss or the 
amount shall be attributed to the carrying on of business in Canada by the tax- 
payer through a fixed place of business located in the province in which the mine: 
to which the trust relates is situated. 
Subsec. 107.3(1) added by 1995, c..3, s. 30, applicable to taxation years that end after 
February 22, 1994. 


(2) Transfers to beneficiaries — Where property of a qualify- 
ing environmental trust is transferred at any time to a beneficiary 
under the trust in satisfaction of all or,any part of the beneficiary’ s 
interest.as a beneficiary under the trust, 


‘(a) the trust shall be deemed to have disposed of the property at 
that time for proceeds of disposition equal to its fair market 
yalue at that time; and 


(b) the: beneficiary shall be deemed to have acquired the pro- 
perty at that time at a cost equal to its fair market value at that 
time. 
Related Provisions: 87(2)(G.93) — Amalgamations — continuing 
107.3(1) — Income or loss flowed through to beneficiaries. 


History: The opening words of subsec. 107.3(2) amended by 1998, c. 19, subsec. 
18(3), applicable to taxation years that end after February 18, 1997. The opening words 
formerly read: 


corporation; 


(2) Where property of a mining reclamation trust is transferred at any time to a 
beneficiary under the trust in satisfaction of all or any part of the beneficiary’s 
interest as a beneficiary under the trust, 


Subsec, 107.3(2) added by 1995, c. 3, s.'30, applicable to taxation years thatend after 
February 22, 1994. { 


(3) Ceasing to be a qualifying environmental trust — 
Where a trust ceases at any time to be a qualifying environmental 
trust, : 


(a) the taxation year of the trust that would otherwise have in- 
cluded that time is deemed to have ended:immediately before 
that time and a new taxation’year of the trust is deemed to have 
begun at that time; 


(b) the trust shall be deemed to have disposed immediately 
before that time of each property held by the trust immediately 
after that time for proceeds of disposition equal to its fair market 
value at that time and to, have reacquired immediately after that 
time each such property for an amount equal to that fair market 
value; 


(c) each beneficiary under the trust immediately before that time 
shall be deemed to have received. at: that time from the trust an 
amount equal to the percentage of the fair market value of the 
properties of the trust immediately after that time that can rea- 
sonably be considered to be the beneficiary’s interest in the 
trust; and 

(d) each beneficiary under the trust shall be deemed to have ac- 
quired immediately after that time, an interest in the trust at a 
cost equal to the amount deemed by paragraph (c) to have been 

. received by the beneficiary from the trust. 
Related Provisions: 87(2)(j.93) — Amalgamations — continuing corporation. 
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History; The portion of subsec: 107.3(3) before para. (b) amended by 1998, c. 19, 
subsec. 18(4), applicable to taxation years that end after February 18, 1997. The portion 
formerly read: 


(3) Ceasing to be a mining reclamation trust — Where a trust ceases at any 
time to be a mining reclamation trust, 


(a) the taxation year of the trust that would otherwise have included that time 
» shall be deemed to have ended at that time and ‘a.new taxation year of the 
trust shall be deemed to have, begun immediately after that time; 


Subsec, 107.3(3).added by 1995, c. 3, s, 30, applicable to taxation years that end after 
February 22, 1994. 


(4) Application — Subsection 104(13).and sections 105 to 107 do 
not apply to a trust with respect to a taxation year during which it is 
a qualifying environmental trust. 


Related Provisions: 12(1)(z.1)—JIncome inclusion in lieu of application of 
104(13); 75(3)(c.1) — Reversionary trust rules do not apply. 


History: Subsec. 107.3(4) amended by 1998, c. 19, subsec. 18(5), applicable to taxa- 
tion years that end after February 18, 1997, and amended by 1997 Budget, effective for 
taxation years that end after February 18, 1997, to change “mining reclamation trust” to 
“qualifying environmental trust”, Subsec. 107.3(4) formerly read: 


(4) Subsection 104(13) and sections 105 to 107 do not apply to a trust with re- 
spect to a taxation year during which it is a mining reclamation trust. 


Subsec.. 107.3(4) added by 1995, c. 3,:s. 30, applicable to taxation years that end after 
February 22, 1994. 


Definitions [s. 107.3]: “business” — 248(1), 253; :“‘net capital loss’, “non-capital 
loss” — 111(8), 248(1); “non-resident” — 248(1); “property” — 248(1); “province” — 
Interpretation Act 35(1); “qualifying environmental trust” — 211.6(1), 248(1);, “resi- 
dent in Canada” — 94(3)(a)(viii), 250; “taxable income” — 2(2), 248(1); “taxable in- 
come earned in Canada” — 248(1); “taxation year” — 11(2), 107.3@)(a), 249; “tax- 
payer” — 248(1); “trust’s year” — 107.3(1). 


107.4 (1) Qualifying disposition — For the purpose of this sec- 
tion, a “qualifying disposition” of a property means a disposition of 
the property by a person or partnership (in this subsection referred 
to as the “contributor”) as a result of a transfer of the property to a 
particular trust where 


(a) the disposition does not result in a change in the beneficial 
ownership of the property; 
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(b) the proceeds of disposition would, if this Act were read with- 
out reference to this section and sections 69 and 73, not be deter- 
mined under any provision of this Act; 


(c) if the particular trust is non-resident, the disposition is not 


(i) by a person resident in Canada or by a partnership (other 
than a partnership each member of which is non-resident), or 


(ii) a transfer of taxable Canadian property from a non-resi- 
dent person who was resident in Canada in any of the ten 
calendar years preceding the transfer; 


-roposed Amendm 


(©) the particular trust is residen 
Application: The July 16, 2010 draft legislation ( 
will amend para. 107.4(1)(€) to read as above, 
alter Hebrugry 27, 2004.0 


Technical Notes (July 2010): In addition, paragraph 107.4(1)(c) is amended so _ 
that a qualifying disposition can only be made where the transferee trust is resident in 
Canada at the time of the transfer regardless of the residency of the transferor, _ 


(d) the contributor is not a partnership, if the disposition is part 
of a series of transactions or events that begin after December 
17, 1999 that includes the cessation of the partnership’s exis- 
tence and a subsequent distribution from a personal trust to-a 
former member of the partnership in circumstances to which 
subsection 107(2) applies; 


_ Proposed Repeal — 107.4(1)(d) ins 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 57(3), 
will repeal para. 107.4(1)(d), deemed to have come into force on December 20, 2002. 
Technical Notes (July 2010): See under 107.4(1) opening words above. 


(e) unless the contributor is a trust, there is immediately after the 
disposition no absolute or contingent right of a person or part- 
nership (other than the contributor or, where the property was 
co-owned, each of the joint contributors) as a beneficiary (deter- 
mined with reference to subsection 104(1.1)) under the particu- 
lar trust; 


(f) the contributor is not an individual (other than a trust de- 
scribed in any of paragraphs (a) to (e.1) of the definition “trust” 
in subsection 108(1)), if the particular trust is described in any of 
paragraphs (a) to (e.1) of the definition “trust” in subsection 
108(1); 


(g) the disposition is not part of a series of transactions or events 


(i) that begins after December 17, 1999 and that includes the 
subsequent acquisition, for consideration given to a personal 
trust, of a capital interest or an income interest in the trust, 


(ii) that begins after December 17, 1999 and that includes the 
disposition of all or part of a capital interest or an income 
interest in a personal trust, other than a disposition solely as a 
consequence of a distribution from a trust to a person or part- 
nership in satisfaction of all or part of that interest, or 


(iii) that begins after June 5, 2000 and that includes the trans- 
fer to the particular trust of particular property as considera- 
tion for the acquisition of a capital interest in the particular 
trust, if the particular property can reasonably be considered 
to have been received by the particular trust in order to fund 
a distribution (other than a distribution that is proceeds of 
disposition of a capital interest in the particular trust); 


(h) the disposition is not, and is not part of, a transaction 
(i) that occurs after December 17, 1999, and 


(i1) that includes the giving to the contributor, for the disposi- 
tion, of any consideration (other than consideration that is an 
interest of the contributor as a beneficiary under the particu- 
lar trust or that is the assumption by the particular trust of 
debt for which the property can, at the time of the disposi- 
tion, reasonably be considered to be security); 
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(i) subsection 73(1) does not apply to the disposition and would 
not apply to the disposition if 


(i) no election had been made under that subsection, and 


(ii) section 73 were read without reference to subsection 
73(1.02); and by 


(j) if the contributor is an amateur athlete trust, a cemetery care 
trust, an employee life and health trust, an employee trust, an 
inter vivos trust deemed by subsection 143(1) to exist in respect 
of a congregation that is a constituent part of a religious organi- 
zation, a related segregated fund trust (within the meaning as- 
signed by paragraph 138.1(1)(a)), a trust described in paragraph 
149(1)(0.4) or a trust governed by an eligible funeral arrange- 
ment, an employees profit sharing plan, a registered disability 
Savings plan, a registered education savings plan, a registered 
supplementary unemployment benefit plan or a TFSA, the par- 
ticular trust is the same type of trust. 

Related Provisions: 75(2)— Revocable or reversionary trust; 94(4)(b) [pro- 

posed] — Application of rule deeming non-resident trust to be resident in Canada; 

104(1.1) — Restricted meaning of “beneficiary”; 107(4.2) — Application of subsec. 

107(2.1); 107.4(2) — Application of para. (1)(a); 107.4(3) —Tax consequences of 

qualifying dispositions; 248(1)“disposition” — Whether transfer to a trust is a disposi- 

tion; 248(10) — Series of transactions or events. 

History: Para. 107.4(1)(j) amended by 2010, c. 25, s. 18, applicable after 2009. It 

formerly read: ; 
() if the contributor is an amateur athlete trust, a cemetery care trust, an em- 
ployee trust, an inter vivos trust deemed by subsection 143(1) to exist in respect 
of a congregation that is a constituent part of a religious organization, a related — 
segregated fund trust (as defined by section 138.1), a trust described in paragraph 
149(1)(0.4) or a trust governed by an eligible funeral arrangement, an employees 
profit sharing plan, a registered disability savings plan, a registered education 
savings plan, a registered supplementary unemployment benefit plan or a TFSA, 
the particular trust is the same type of trust; and 

Para. 107.4(1)(j) amended to substitute “, a registered supplementary unemployment 

benefit plan or a TFSA, the particular trust is the same type of trust; and” for “or a 

registered supplementary unemployment benefit plan, the particular trust is the same 

type of trust”, by 2008, c. 28, s. 10, applicable to 2009 et seq. 

Para. 107.4(1)(j) amended by 2007, c. 35, s. 109, to add “a registered disability savings 

plan”, applicable to 2008 et seq. 

Subsec. 107.4(1) added by 2001, c. 17, s. 82, applicable 
(a) to dispositions that occur after December 23, 1998; and 
(b) in respect of 1993 et seq., to transfers of capital property that occurred before 
December 24, 1998, except that, in its application to transfers before December 24, 
1998, subsec. 107.4(1) shall be read as follows: 


107.4 (1) For the purpose of this section, a “qualifying disposition” of a pro- 
perty means a transfer of the property to a particular trust that was not a 
disposition of the property for the purpose of subdivision c because of para- 
graph (e) of the definition “disposition” in section 54, except where 
(a) if the transfer is from another trust to the particular trust, 
(i) each trust can reasonably be considered to act as agent for the 
same beneficiary or beneficiaries in respect of the property trans- 
ferred, or 
(ii) the transferee trust can reasonably be considered to act as agent 
for the transferor trust in respect of the property transferred; and 


(b) in any other case, it is reasonable to consider that the particular trust 
acts as agent in respect of the property transferred. 


(2) Application of paragraph (1)(a) — For the purpose of para- 

graph (1)(a), 
(a) except where paragraph (b) applies, where a trust (in this par- 
agraph and subsection (2.1) referred to as the “transferor trust’), 
in a period that does not exceed one day, disposes of one or 
more properties in the period to one or more other trusts, there is 
deemed to be no resulting change in the beneficial ownership of 
those properties if 


(i) the transferor trust receives no consideration for the dispo- 
sition, and 


(ii) as a consequence of the disposition, the value of each 
beneficiary’s beneficial ownership at the beginning of the pe- 
riod under the transferor trust in each particular property of 
the transferor trust (or group of two or more properties of the 
transferor trust that are identical to each other) is the same as 
the value of the beneficiary’s beneficial ownership at the end 
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of the period under the transferor trust and the other trust or 
trusts in each particular property (or in property that was im- 
mediately before the disposition included in the group of 
identical properties referred to above); and 


(b) where a trust (in this paragraph referred to as the “trans- 
feror’”) governed by a registered retirement savings plan or by a 

_ registered retirement income fund transfers a property to a trust 
(in this paragraph referred to as the “transferee”) governed by a 

_ registered retirement savings plan or by a registered retirement 
income fund, the transfer is deemed not to result in a change in 
the beneficial ownership of the property if the annuitant of the 
plan or fund that governs the transferor is also the annuitant of 
the plan or fund that governs the transferee. 

Related Provisions: 107.4(2.1)— Fractional interest in a share. 


History: Subsec. 107.4(2) added by 2001, c. 17,:s. 82, applicable to dispositions that 
occur after December 23, 1998. 


(2.1) Fractional interests — For the purpose of applying para- 
graph (2)(a) in respect of a transfer by a transferor trust of property 
that includes a share and money, the other trust or trusts referred to 
in that paragraph may receive, in lieu of a transfer of a fractional 
interest in a share that would otherwise be required, a dispropor- 
tionate amount of money or interest in the share (the value of which 
does not exceed the lesser of $200 and the fair market value of the 
fractional interest). | 

History: Subsec. 107.4(2.1) added by 2001, c. 17, s. 82, applicable to dispositions that 
occur after December 23, 1998. 


(3) Tax consequences of qualifying dispositions — Where 
at a particular time there is a qualifying disposition of a property by 
a person or partnership (in this subsection referred to as the “trans- 
feror”) to a trust (in this subsection referred to as the “transferee 
trust’), 


(a) the transferor’s proceeds of disposition of the property. are 
deemed to be 


(i) where the transferor so elects in writing and files the elec- 
tion with the Minister on or before the transferor’s filing-due 
date for its taxation year that includes the particular time, or 
at any later time that is acceptable to the Minister, the 
amount specified in the election that is not less than the cost 
amount to the transferor of the property immediately before 
the particular time and not more than the fair market value of 
the property at the particular time, and 


(ii) in any other case, the cost amount to the transferor of the 
property immediately before the particular time; 


(b) the transferee trust’s cost of the property is deemed to be the 
amount, if any, by which 


(i) the proceeds determined under paragraph (a) in respect of 
the qualifying disposition 
exceed 


(ii) the amount by which the transferor’s loss otherwise de- 
termined from the qualifying disposition would be reduced 
because of subsection 100(4), paragraph 107(1)(c) or (d) or 
any of subsections 112(3) to (4.2), if the proceeds determined 
under paragraph (a) were equal to the fair market value of the 
property at the particular time; 


(c) [Repealed] 


(d) if the property was depreciable property of a prescribed class 
of the transferor and its capital cost to the transferor exceeds the 
cost at which the transferee trust is deemed by this subsection to 
have acquired the property, for the purposes of sections 13 and 
20 and any regulations made for the purpose of paragraph 
20(1)(a), 


(i) the capital cost of the property to the transferee trust is 
deemed to be the amount that was the capital cost of the pro- 
perty to the transferor, and 


(ii) the excess is deemed to have been allowed to the trans- 
feree trust in respect of the property under regulations made 
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for the purpose of paragraph 20(1)(a) in computing income 
for taxation years that ended: before the particular time; 
(e) if the property was eligible capital property of the transferor 
in respect of a business of the transferor, 


(i) where the eligible capital expenditure of the transferor in 
respect of the property exceeds the cost at which the trans- 
feree trust is deemed by this subsection to have acquired the 
property, for the purposes of sections 14, 20 and 24, 


(A) the eligible capital expenditure of the transferee trust 
in respect of the property is deemed to be the amount that 
was the eligible capital expenditure of the transferor in re- 
spect of the property, and _ 


(B) 3/4 of the excess is,deemed to have been allowed under 
paragraph 20(1)(b) to the transferee, trust in respect of the 
property in computing income for taxation years that 
ended 


(1) before the particular ines and 


(Il) after the adjustment time of the transferee trust in 
respect of the. business, and 


(ii) for the purpose of determining after the particular time 
the amount required by paragraph 14(1)(b) to be included in 
computing the transferee trust’s income in respect of any 
subsequent disposition of the property of the business, there 
shall be added.to the value-otherwise determined for Q in the 
definition ‘cumulative eligible capital” in subsection 14(5) 
the amount determined by. the formula 


A xX (B/C) 
where j 


A is the amount, if any, determined for Q in that definition 
in respect of the business of the transferor immediately 
before the particular time, 

B is the fair market value of the property immediately 
before the particular time, and 

C is the fair market value immediately before the particular 
time of all eligible capital property of the transferor in re- 
spect of the business; 


~ (f) if, as a result of a transaction or event, the. property was 


deemed to be taxable Canadian property of the transferor by this 
paragraph or any of paragraphs 44.1(2)(c), 51(1)@), 85(1)@) and 
85.1(1)(a), subsection 85.1(5), paragraph 85.1(8)(b), subsections 
87(4) and (5) and paragraphs 97(2)(c) and 107(3.1)(d), the pro- 
perty is also deemed to be, at any time that is within 60 months 
after the transaction or event, taxable Canadian property of the 
transferee trust; 


(g). where the transferor is a related segregated fund trust (in this 
paragraph having the meaning assigned by section 138.1), 


(i) paragraph 138.1(1)(i) does not apply in respect of a dispo- 
sition of an interest in the transferor that occurs in connection 
with the qualifying disposition, and 

(ii) in computing the amount determined under paragraph 
138.1(1)(i) in respect of a subsequent disposition of an inter- 
est in the transferee trust where the interest is deemed to exist 
in connection with a particular life insurance policy, the ac- 
quisition fee (as defined by subsection 138.1(6)) in respect of 
the particular policy shall be determined as if each amount 
determined under any of paragraphs 138.1(6)(a) to (d) in re- 
spect of the policyholder’s interest in the transferor had been 
determined in respect of the policyholder’s interest in the 
transferee trust; 


(h) if the transferor is a trust to which property had been trans- 
ferred by an individual (other than a trust), 


(i) where subsection 73(1) applied in respect of the property 
so transferred and it is reasonable to consider that the pro- 
perty was so transferred in anticipation of the individual 
ceasing to be resident in Canada, for the purposes of para- 
graph 104(4)(a.3) and the application of this paragraph to a 
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disposition by the transferee trust after the particular time, 
the transferee trust is deemed after the particular time to be a 
trust to which the individual had transferred property in an- 
ticipation of the individual ceasing to reside in Canada and in 
circumstances to which subsection 73(1) applied, and 


(ii) for the purposes of paragraph (j) of the definition “ex- 
cluded right or interest” in subsection 128.1(10) and the ap- 
plication of this paragraph to a disposition by the transferee 
trust after the particular time, where the property so trans- 
ferred was transferred in circumstances to which this subsec- 
tion would apply if subsection (1) were read without refer- 
ence to paragraphs (1)(h) and (i), the transferee trust is 
deemed after the particular time to be a trust an interest in 
which was acquired by the individual as a consequence of a 
qualifying disposition; 
(1) if the transferor is a trust (other than a personal trust or a trust 
prescribed for the purposes of subsection 107(2)), the transferee 
trust is deemed to be neither a personal trust nor a trust pre- 
scribed for the purposes of subsection 107(2); 


(j) if the transferor is a trust and a taxpayer disposes of all or part 
of a capital interest in the transferor because of the qualifying 
disposition and, as a consequence, acquires a capital interest or 
part of it in the transferee trust 


(i) the taxpayer is deemed to dispose of the capital interest or 
part of it in the transferor for proceeds equal to the cost 
amount to the taxpayer of that interest or part of it immedi- 
ately before the particular time, and 


(ii) the taxpayer is deemed to acquire the capital interest or 
part of it in the transferee trust at a cost equal to the amount, 
if any, by which 


(A) that cost amount 
exceeds 


(B) the amount by which the taxpayer’s loss otherwise 
determined from the disposition referred to in subpara- 
graph (i) would be reduced because of paragraph 
107(1)(c) or (d) if the proceeds under that subparagraph 
were equal to the fair market value of the capital interest 
or part of it in the transferor immediately before the par- 
ticular time; 


(k) where the transferor is a trust, a taxpayer’s beneficial owner- 
ship in the property ceases to be derived from the taxpayer’s 
capital interest in the transferor because of the qualifying dispo- 
sition and no part of the taxpayer’s capital interest in the trans- 
feror was disposed of because of the qualifying disposition, 
there shall, immediately after the particular time, be added to the 
cost otherwise determined of the taxpayer’s capital interest in 
the transferee trust, the amount determined by the formula 


A x [(B — C)/B] - 
where 


A is the cost amount to the taxpayer of the taxpayer’s capital 
interest in the transferor immediately before the particular 
time, 


B is the fair market value immediately before the particular 
time of the taxpayer’s capital interest in the transferor, 


C is the fair market value at the particular time of the tax- 
payer’s capital interest in the transferor (determined as if the 
only property disposed of at the particular time. were the par- 
ticular property), and 


D is the lesser of 


(i) the amount, if any, by which the cost amount to the 
taxpayer of the taxpayer’s capital interest in the transferor 
immediately before the particular time exceeds the fair 
market value of the taxpayer’s capital interest in the trans- 
feror immediately before the particular time, and 


(ii) the maximum amount by which the taxpayer’s loss 
from a disposition of a capital interest otherwise deter- 
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mined could have been reduced because of paragraph 
107(1)(c) or (d) if the taxpayer’s capital interest in the 
transferor had been disposed of ryan before the 
particular time; 


(1) where paragraph (k) applies to the qualifying disposition in 
‘respect of a taxpayer, the amount that would be determined 
under that paragraph in respect of the qualifying disposition if 
the amount determined for D in that paragraph were nil shall, 
immediately after the particular time, be deducted in computing 
the cost otherwise determined of the taxpayer’s capital interest 
in the transferor; 


(m) where paragraphs (j) and (k) do not apply in respect of the 
qualifying disposition, the transferor is deemed to acquire the 
capital interest or part of it in the transferee trust that is ue 
as a consequence of the qualifying disposition 


(i) where the transferee trust is a personal ‘trust, at a cost 
equal to nil, and 


(ii) in any other case, at a cost equal to the excess determined 
under paragraph (b) in respect of the qualifying disposition; 
and 


(n) if the transferor is a trust and a taxpayer disposes of all or 
part of an income interest in the transferor because of the quali- 
fying disposition and, as a consequence, acquires an income in- 
terest or a part of an income interest in the transferee trust, for 
the purpose of subsection 106(2), the taxpayer is deemed not to 
dispose of any part of the income interest in the transferor at the 
particular time. 


Related Provisions: 53(4)— Effect on ACB of trust interest; 104(4)(a,4) — 
Deemed disposition by trust after 107.4(3) applied; 104(5.3)(c) — No application 
where election in effect to postpone deemed disposition; 104(5.8)— Where property 
transferred from one trust to another; 107(4.1)(b)(ii) — Application to subsequent dis- 
tribution by trust; 107.4(4) — Fair market value of capital interest in trust; 257 — 
Formula cannot calculate to less than zero. 


History: Para. 107.4(3)(f) amended by 2010, c. 12, s. 11, applicable in determining 
after March 4, 2010 whether a property is taxable Canadian property of a taxpayer. It 
formerly read: 


(f) if the property was deemed to be taxable Canadian property of the transferor 
by this paragraph or paragraph 44.1(2)(c), 51(1)(f), 85(1)(i) or 85.1(1)(a) or 
(8)(b), subsection 85.1(5) or 87(4) or (5) or paragraph 97(2)(c) or 107(2)(d.1) or 
(3.1)(d), the property is deemed to be taxable Canadian property of the transferee 
trust; 

Para. 107.4(3)(f) amended by 2009, c. 2, s. 27, applicable 
(a) to dispositions that occur after December 23, 1998; and 


(b) in respect of 1996 et seq., to transfers of capital property that occurred before 
December 24, 1998. 


The para. formerly read: 


(f) if the property was deemed to be taxable Canadian property of the transferor 
by this paragraph or paragraph 51(1)(f), 85(1)(i) or 85.1(1)(a), subsection 87(4) 
or (5) or paragraph 97(2)(c) or 107(2)(d.1), the property is deemed to be taxable 
Canadian property of the transferee trust; 


Opening words of para. 107.4(3)(b) amended by 2005, c. 30, subsec. 4(1), applicable to 
dispositions that occur after 2004. The opening words formerly read: 


(b) except as otherwise provided under paragraph (c), the transferee trust’s cost 
of the property is deemed to be the amount, if any, by which 


Para. 107.4(3)(c) repealed by the said c, 30, subsec. 4(2), applicable to dispositions that 
occur after 2004. The para. formerly read: 


(c) notwithstanding subsection 206(4), for the purposes of Part XI and regula- 
tions made for the purposes of that Part, the transferee trust’s cost of the property 
is deemed to be 


(i) the cost amount to the transferor immediately before the particular time 
where 


(A) the particular time is before 2000, 


(B) the transferor is a trust governed by a registered retirement savings 
plan or a registered retirement income fund, 


(C) the transferee trust is governed by a registered retirement savings 
plan or a registered retirement income fund, 


(D) the transferee trust files a written election with the Minister on or 
before the later of March 31, 2001 and its filing-due date for its taxation 
year that includes the particular time (or at such later date that is accept- 
able to the Minister) that this subparagraph apply, and 
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(E) it can reasonably be considered that the election was not made for 
the purpose of avoiding tax under Part XI, 
(ii) the fair market value of the property at the particular time where 
(A) subparagraph (iii) does not apply, engin 
(B) the transferee trust files a written election with the Minister on or 
before the later of March 31, 2001 and its filing due-date for its taxation 


year that includes the particular time (or at such later date as is accept- 
able to. the Minister) that this subparagraph apply, and 


(C) it-can reasonably be considered that the election was not made for 
_ the purpose of avoiding tax under Part XI, 1 “iit 
(iii) the fair market value of the property at the particular time where 
(A) subparagraph (i) does not apply to the qualifying disposition, 
(B) the particular time is before 2000, 
(C) the transferor is a trust governed by a registered retirement savings 
plan or a registered retirement income fund, and 
(D) the transferee trust is governed by a registered retirement savings 
plan or a registered retirement income fund, and 
(iv) the cost amount to the transferor of the property immediately before the 
particular time, in any other case; j 5 
Subsec. 107.4(3) added by 2001, c. 17, s. 82, applicable 
(a) to dispositions that occur after December 23, 1998 except that, in its application 
to dispositions that occurred in taxation years that ended before February 28, 2000, 


the reference to “paragraph 14(1)(b)” in subpara. 107.4(3)(e)(ii) shall be read as a 

reference to “subparagraph 14(1)(a)(v) or paragraph 14(1)(b)”; and 

(b) re 1993 et seq., to transfers of capital property that occurred before December 

24, 1998, except that, in its application to transfers before December 24, 1998, 
(i) the opening words of subsec. 107.4(3) shall be read as follows: 


(3) Where at a particular time there is a qualifying disposition of a pro- 
perty by a person or partnership (in this subsection referred to asthe 
“transferor”) to a trust (in this subsection referred to as the “transferee 
trust”), except for the purposes of Part XI and regulations made for the 
purposes of that Part 


(ii) subsec. 107.4(3) shall be read without reference to paras. (a), (c), (g) and 
(h); 
(iii) para. 107.4(3)(b) shall be read as follows: 


(b) the transferee trust’s cost ‘of the property is deemed to be the cost 
amount to the transferor of the property immediately before the particu- 
lar time; 
(iv) subsec. 107.4(3) shall be read as if each amount determined ‘under cl. 
107.4(3)(j)@i)(B) and the description of D in para, 107.4(3)(k) were nil; and 
(v) subpara. 107.4(3)(m)(ii) shall be read as follows: 


(ii) in any other case, at a cost equal to the amount determined under 
‘paragraph (b) in respect of the qualifying disposition. 


(4) Fair market value of vested interest in trust — Where 
(a) a particular capital interest in a trust is held by a beneficiary 
at any time, ° 
(b) the particular interest is vested indefeasibly at that time, 
(c) the trust is not described in any of paragraphs (a) to (e:1) of 
the definition “trust” in subsection 108(1), and 
(d) interests under the trust are not ordinarily disposed of for 


consideration that reflects the fair market value of the net assets 
of the trust, 


the fair market value of the particular interest at that time is deemed 
to be not less than the amount determined by the formula 


(A = B) x (C/D) 
where 


A is the total fair market value at that time of all properties of the 
trust, 

Bis the total of all amounts each of which is the amount of a debt 
owing by the trust at that time or the amount of any other obliga- 
tion of the trust to pay any amount that is outstanding at that 
time, JOY Esk 

C is the fair market value at that time of the particular interest (de- 
termined without reference to this subsection), and 


D is the total fair market value at that time of all interests as bene- 
ficiaries under the trust (determined, without reference to this 
subsection). 
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Related Provisions: 107(1.2) — Fair market value of capital interest in trust for 
purposes of valuation as inventory; 248(9.2)—~ Meaning of “vested indefeasibly”; 
257 — Formula cannot calculate to less than zero. 


History: Subsec. 107.4(4) added by 2001, c. 17, s. 82, applicable to dispositions that 
occur after December 23, 1998. 


Definitions [s. 107.4]: “adjustment time” — 14(5); .248(1);,“‘amateur athlete 
trust” — 143.1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 
248(1); “beneficial ownership” — 248(3); “beneficiary” — 104(1.1), 108(1); “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “capital interest” — 
108(1), 248(1); “capital property” — 54, 248(1); “cemetery care trust” — 148.1(1), 
248(1); “contributor” — 107.4(1); “cost amount” — 107(1)(e), 248(1); “depreciable 
property” — 13(21), 248(1); “disposition” — 248(1); “eligible capital expenditure” — 
14(5), 248(1); “eligible capital property” —54, 248(1);. ‘eligible funeral arrange- 
ment” — 148.1(1), 248(1); “employee life and health trust” — 144.1(2), 248(1); “em- 
ployee trust” — 248(1); “employees profit sharing plan” — 144(1), 248(1); “fair mar- 
ket value” — 107.4(4); “filing-due date” — 248(1); “income interest’ — 108(1), 
248(1); “individual” — 248(1); “inter vivos trust” — 108(1), 248(1); “life insurance 
policy” — 138(12), 248(1); “Minister”, “non-resident” — 248(1); “person”, “personal 
trust”, “prescribed”, “property” — 248(1); “registered disability savings plan” — 
146.4(1), 248(1); “registered education savings plan” — 146.1(1), 248(1); “registered 
supplementary unemployment benefit plan” — 145(1), 248(1); “regulation” — 248(1); 
“related” —251(2)+(6); “related segregated fund trust’ —138.1(1)(a); “resident in 
Canada” — 94(3)(a)(viii), 250; “series of transactions” — 248(10); “security”? — Inter- 
pretation Act 35(1); “taxable Canadian property” — 248(1); “TFSA” — 146.2(5), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “transferor trust” — 107.4(2)(a); 
“trust” — 104(1), (3), 108(1), 248(1); “vested indefeasibly” — 248(9.2); “writing” — 
Interpretation Act 35(1). 


108. (1) Definitions — In this subdivision, 


“accumulating income” of a trust for a taxation year means the 
amount that: would be the income of the trust for the year if that 
amount were computed 


(a) without reference to paragraphs 104(4)(a) and (a.1) and sub- 
sections 104(5.1), (5.2) and (12) and 107(4), 


_(b) as if the greatest amount that the trust was entitled to claim 
under subsection 104(6) in computing its income for the year 
were so claimed, and 


(c) without reference to subsection '12(10.2), except to the extent 
that that subsection applies to amounts paid to a trust to which 
paragraph 70(6.1)(b) applies and before the death of the spouse 
or common-law partner referred to in that paragraph; 


History: The definition “accumulating income” in subsec. 108(1) amended by 2001, c. 


| 17, subsec. 83(1), applicable to 2000 et seg. The definition formerly read: 


“accumulating income” of a trust’ for a taxation year means’ the amount that 
would be the income of the trust for the year if that amount ‘were 


(a) computed without reference to subsections 104(5.1) and (12), 


(b). computed as if the greatest amount that the trust was entitled to) claim 
under subsection 104(6) in computing its income for the year were so 
claimed, 


(c) where the trust 

(i) is a pre-1972 spousal trust at the end of the year, 

tay. is described in paragraph 104(4)(a), or | 

(iii) elected under subsection:104(5.3) for'a preceding taxation year, 
computed without reference to subsections 104(4), (5) and (5.2) and 107(4), 


(d) where the trust is described in paragraph 104(4)(a). and the taxpayer’s 
spouse or common-law partner referred to in that paragraph died on a day in 
that year, computed as if any disposition by the trust before the end of that 
day of capital property, land described in an inventory of the trust, Canadian 
resource property or foreign resource property had not occurred, and 


(e) computed without reference to subsection 12(10.2), except to the extent 
that that subsection applies to amounts paid to a trust to which paragraph 
70(6.1)(b) applies and before the death of the spouse or common-law partner 
referred to in that paragraph; 


The definition “accumulating income” in subsec. 108(1) amended by 2000, c. 12, Sch. 
2} s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 
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The definition “accumulating income” in subsec. 108(1) amended by 1996, c. 21, sub- 
sec. 19(1), applicable to trust taxation years that end after July 19, 1995: The definition 
formerly read: 


“accumulating income” of a trust for a taxation year means the amount that 
would be the income of the trust for the year if this Act were read without refer- 
ence to 


(a) subsections 104(5.1) and (12), 
(b) where the trust 
(i) is a pre-1972 spousal trust at the end of the year, 
(ii) is described in paragraph 104(4)(a), or 
(iii) elected under subsection 104(5.3) for a preceding taxation year, 
subsections 104(4), (5), (5.2) and 107(4), and 
(c) subsection 12(10.2), except to the extent that that subsection applies to 


amounts paid to a trust to which paragraph 70(6.1)(b) applies and before the 
death of the spouse referred to in that paragraph; 


The definition “accumulating income” in subsec. 108(1) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 44(1), applicable to 1991 et seg. The definition formerly 
read: 


“accumulating income” of a trust for a taxation year means the amount that 
would, but for subsection 104(12) and, where the trust is a trust described in 
paragraph 104(4)(a), subsections 104(4), (5), (5.2) and 107(4), be its income for 
the year; 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries; IT-394R2: Preferred beneficiary 
election. 


Advance Tax Rulings: ATR-34: Preferred beneficiary’s election. 


“beneficiary” under a trust includes a person beneficially interested 
therein; 

Related Provisions: 104(1.1)— Restricted meaning of “beneficiary” for certain 
purposes; 104(5.5) — Meaning of “beneficiary” for purposes of election to postpone 
deemed disposition; 143.1(1)(e) [to be repealed], 143.1(1.2)(e) [proposed] — Deemed 
beneficiary of amateur athletes’ reserve fund; 248(3)— Rules applicable in Quebec; 
248(13) — Deemed beneficiary for certain purposes; 248(25) — Meaning of “benefi- 
cially interested”. 


“capital interest” of a taxpayer in a trust means all rights of the 
taxpayer as a beneficiary under the trust, and after 1999 includes a 
right (other than a right acquired before 2000 and disposed of 
before March 2000) to enforce payment of an amount by the trust 
that arises as a consequence of any such right, but does not include 
an income interest in the trust; 

Related Provisions: 53(2)(h), (i)—Reduction in ACB of capital interest; 
248(1)“capital interest” — Definition applies to entire Act; 248(1)‘‘disposition’’(d), 
(h) — Whether transfer by trust is a disposition of capital interest. 

History: The definition “capital interest’ in subsec. 108(1) amended by 2001, c. 17, 
subsec. 83(2), applicable after 1999. The definition formerly read: 


“capital interest” of a taxpayer in a trust means 


(a) in the case of a personal trust or a prescribed trust, a right (whether im- 
mediate or future and whether absolute or contingent) of the taxpayer as a 
beneficiary under the trust to, or to receive, all or any part of the capital of 
the trust, and 


(b) in any other case, a right of the taxpayer as a beneficiary under the trust; 


“cost amount” to a taxpayer at any time of a capital interest or part 
of it, as the case may be, in a trust, means (notwithstanding subsec- 
tion 248(1) and except for the purposes of subsection 107(3.1) and 
section 107.4 and except in respect of a capital interest in a trust 
that is at that time a foreign affiliate of the taxpayer), 


(a) where any money or other property of the trust has been dis- 
tributed by the trust to the taxpayer in satisfaction of all or part 
of the taxpayer’s capital interest (whether on the winding-up of 
the trust or otherwise), the total of 


(i) the money so distributed, and 
(i1) all amounts each of which is the cost amount to the trust, 
immediately before the distribution, of each such other 
property, 
(iii) [Repealed] 
(a.1) where that time is immediately before the time of the death 
of the taxpayer and subsection 104(4) or (5) deems the trust to 


dispose of property at the end of the day that includes that time, 
the amount that would be determined under paragraph (b) if the 


Income Tax Act, Part I, Division B 


; 


taxpayer had died on a day that ended immediately before that 
time, and 


on Roy: bas 
Technical Notes: The defir 
applies in determining th 
in a trust. Paragraph (a.1) of that defin 0 rement of 
a taxpayer’s cost amount of a capital interest inat is immediately before the time 
of death of the taxpayer and subsection 104(4) or (5) deems the trust to dispose of t 
property at the end of the day that includes the measurement time, y 
Paragraph (a.1) of the definition “cost amount” is amended to clarify the times i 
tespect of which the rule operates. © ee 


(b) in any other case, the amount determined by the formula 
Cc 
A-B)x= 
( ) D 


where 
A is the total of 


(i) all money of the trust on hand immediately before that 
time, and 


(ii) all amounts each of which is the cost amount to the 
trust, immediately before that time, of each other property 
of the trust, 


B is the total of all amounts each of which is the amount of any 
debt owing by the trust, or of any other obligation of the trust 
to pay any amount, that was outstanding immediately before 
that time, 


C is the fair market value at that time of the capital interest or 
part thereof, as the case may be, in the trust, and 


D is the fair market value at that time of all capital interests in 
the trust; 


Related Provisions: 107(1)(e) — Cost amount of capital interest in trust that is not 
capital property; 248(1)‘‘cost amount”? — Definition for other purposes; 248(25.3) — 
Deemed cost of trust units; 257 — Formula cannot calculate to less than zero. 


History: The opening words of the definition “cost amount” in subsec. 108(1) 
amended by 2009, c. 2, s. 28, applicable after July 14, 2008. The opening words for- 
merly read: 


“cost amount” to a taxpayer at any time of a capital interest or part of the inter- 
est, as the case may be, in a trust (other than a trust that is a foreign affiliate of 
the taxpayer) means, except for the purposes of section 107.4 and notwithstand- 
ing subsection 248(1), to a taxpayer at any time of a capital interest or part 
thereof, as the case may be, in a trust (other than a trust that is a foreign affiliate 
of the taxpayer) means, notwithstanding the definition of “cost amount” in sub- 
section 248(1), 


The opening words of the definition “cost amount” in subsec. 108(1) amended by 2001, 
c. 17, subsec. 83(4), applicable to 1993 et seg. The opening words formerly read: 


“cost amount” to a taxpayer at any time of a capital interest or part thereof, as the 
case may be, in a trust (other than a trust that is a foreign affiliate of the tax- 
payer) means, notwithstanding the definition of “cost amount” in subsection 
248(1), 


Para. (a.1) of the definition “cost amount” in subsec. 108(1) added by the said c. 17, 
subsec. 83(5), applicable to deaths that occur after 1999 and, where a day before the 
2000 taxation year is determined under paragraph 104(4)(a.4), as amended, in’ respect 
of a trust, it applies to deaths that occur after December 23, 1998. 


Subpara. (a)(ii) of the definition “cost amount” in subsec. 108(1) substituted, and sub- 
para. (ili) repealed, by 1994, c. 21, subsec, 48(2), applicable after July 13, 1990. Sub- 
paras. (a)(ii) and (iii) formerly read: ; 


(ii) all amounts each of which is the cost amount to the trust, immediately before 
the distribution, of each such other property (other than eligible capital property 
in respect of a business of the trust), and (f PAGER 
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(iii) all amounts each of which is “/s of the cost amount to the trust, immediately 
before the distribution, of each such other property that is eligible capital pro- 
perty in respect of a business of the trust, and 


The description of A in para. (b) of the definition “cost amount” in subsec. 108(1) 


substituted by 1994, c. 21, subsec. 48(3), applicable after July 13, 1990. That descrip- 
tion formerly read: 
Ais the total of 
(i) all money of the trust on hand immediately before that time, 
(ii) all amounts each of which is the cost amount to the trust, immedi- 
ately before that time, of each other property of the trust (other than 
eligible capital property in respect of a business of the trust), and 
(iii) 44 of the total of all amounts each of which is the cumulative eligi- 
ble capital of the trust, immediately before that time, in respect of a bus- 
iness of the trust, 
Paras. (a), (b) of “cost amount” substituted by 1994, c. 7, Sch. II (1991, c.'49), subsec. 
771(1), applicable after July 13, 1990. Those paras. formerly read: 
(a) in any case where any money or property of the trust has been distributed by 
the trust to the taxpayer in satisfaction of the whole or part of the taxpayer’s 
capital interest, as the case may be (whether on the winding-up of the trust or 
otherwise), the total of the money so distributed and all amounts each of which is 
the cost amount to the trust, immediately before the distribution, of a property so 
distributed to the taxpayer, and 
(b) in any other case, that proportion of the amount, if any, by which the total of 
all money of the trust on hand immediately before that time and all amounts each 
of which is the cost amount to the trust, immediately before that time, of a pro- 
perty of the trust exceeds the total of all amounts each of which is the amount of 
a debt owing by the trust, or of any other ‘obligation of the trust to pay any 
amount, that was outstanding immediately before that time, that 


(i) the fair market ‘value at that time of the capital interest or part thereof, as 
the case may be, in the trust, 
is of 
(ii) the fair market value at that time of all capital interests in the trust; 
Advance Tax Rulings: ATR-38: Distribution of all of the property of an estate. 


“designated income [para. 108(1)(d.1)]” — [Repealed under for- 
mer Act] 


“eligible offset” at any time of a taxpayer in respect of all or part of 
the taxpayer’s capital interest in a trust is the portion of any debt or 
obligation that is assumed by the taxpayer and that can reasonably 
be considered to be applicable to property distributed at that time in 
satisfaction of the interest or part of the interest, as the case may be, 
if the distribution is conditional upon the assumption by the tax- 
payer of the portion of the debt or obligation; 


History: The definition “eligible offset” in subsec. 108(1) added by 2001, c. 17, sub- 
sec. 83(8), applicable after 1999. 


“eligible real property gain” — [Repealed] 
History: The definition “eligible real property gain” in subsec. 108(1) repealed by 


1995, c. 3, subsec. 31(1), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 


“eligible real property gain” of a trust has the meaning that would be assigned by 
the definition of that expression in subsection 110.6(1) if the reference in that 
definition to “non-qualifying real property” were read as “non-qualifying real 
property as defined in subsection 108(1)”; 


The definition “eligible real property gain” in subsec. 108(1) substituted by 1994, c. 21, 
subsec. 48(1), applicable to 1992 et seg. That definition formerly read: 


“eligible real property gain” of a trust has the meaning assigned by subsection 
110.6(1); 


The definition “eligible real property gain” added by 1994, c. 7, Sch. VIII (1993, ¢. 24), 
subsec. 44(2), applicable to 1992 et seq. 


“eligible real property loss” — [Repealed] 


History: The definition “eligible real property loss” in subsec., 108(1) repealed by 
1995, c. 3, subsec. 31(1), applicable to taxation years that begin after February 22: 
1994. The definition formerly read: 


“eligible real property loss” of a trust has the meaning that would be assigned by 
the definition of that expression in subsection 110.6(1) if the reference in that 
definition to “non-qualifying real property” were read as “non-qualifying real 
property as defined in subsection 108(1)”; 


The definition “eligible real property loss” in subsec. 108(1) substituted by 1994, c. 21, 
subsec. 48(1), applicable to 1992 et seg. That definition formerly read: 


“eligible real property loss” of a trust has the meaning assigned by subsection 
110.6(1); 


S. 108(1) exe 


The definition “eligible real property loss” added by 1994, .c. 7, Sch. VIII (1993, ¢: 24), 
subsec. 44(2), applicable to 1992 et seq. 


“eligible taxable capital gains” of a personal trust for a taxation 
year means the lesser of 
(a) its annual gains limit (within the meaning assigned by sub- 
section 110.6(1)) for the year, and 


(b) the amount determined. by the formula 


A—B 
where 


A. is its cumulative gains limit (within the meaning assigned by 
subsection 110.6(1)) at the end of the year, and 


B is the total of all amounts designated under subsection 
104(21.2) by the trust in respect of beneficiaries for taxation 
years before that year; 

Related Provisions; 257 — Formula cannot calculate to less than zero. 


History: The definition “eligible taxable capital gains” in subsec. 108(1) amended by 
1995, c.. 3, subsec. 31(2), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 

“eligible taxable capital gains” of a trust for a taxation year means the lesser of 


(a) its annual gains limit for the year (within the meaning that would be 
assigned by, the definition of that expression in subsection 110.6(1) if the 
reference in that definition to “non-qualifying real property” were read as 
“non-qualifying real property as defined in subsection 108(1))”, and 


(b) the amount determined by the formula 


A-B 
where 
A is its cumulative gains limit at the end of the year (within the meaning 
that would be assigned by the definition of that expression in subsection 
110.6(1) if the reference in that definition to “non-qualifying real pro- 
perty” were read as “non-qualifying real property as defined in subsec- 
tion 108(1))”, and 


B is the total of all amounts designated under subsection 104(21.2) by the 
trust in respect of beneficiaries in taxation years before that year, 


The definition “eligible taxable capital gains” in subsec. 108(1) substituted by 1994, c. 
21, subsec. 48(1), applicable to 1992 et seg. That definition formerly read: 
“eligible taxable capital gains” of a trust for a taxation year means the lesser of 
(a) the annual gains limit (within the meaning assigned by the definition of 
that expression in subsection 110.6(1)) of the trust for the year, and 
(b) the amount determined by the formula 
A-B 
where 
A is the cumulative gains limit (within the meaning assigned by the defini- 
tion of that expression in subsection 110.6(1) if that definition were read 


without reference to paragraph (c) thereof) of the trust at the end of the 
year, and 


B _ the total of all amounts each of which is an amount designated by the 
trust under subsection 104(21.2) in respect of a beneficiary in a taxation 
year preceding that year; 

Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries. 


Forms: T3 SCH 3: Eligible taxable capital gains. 


“excluded property” means a share of the capital stock of a non- 
resident-owned investment corporation that is not taxable Canadian 
property; 

History: The definition “excluded property” amended by 1998, c. 19, subsec. 129(1), 
applicable after April 26, 1995. It formerly read: 


“excluded property” at a particular time means a share of the capital stock of a 
non-resident-owned investment corporation if, on the first day of the first taxa- 
tion year of the corporation that ends at or after the particular time, the corpora- 
tion does not own property referred to in any of clauses 115(1)(b)(v)(A) to (D); 


The definition “excluded property” added by 1994, c. 7, Sch. VIII (1993, ¢. 24), sub- 
sec. 44(2), applicable after February 11, 1991. 


“exempt property” of a taxpayer at any time means property any 
income or gain from the disposition of which by the taxpayer at that 
time would, because the taxpayer is non-resident or because of a 
provision contained in a tax treaty, not cause an increase in the tax- 
payer’s tax payable under this Part; 
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History: The definition “exempt property” in subsec, 108(1) added by 2001, c. 17, 
subsec. 83(8), applicable after 1992, except that before 1999, the words “tax treaty” 
shall be read as “convention or agreement with another country that has the force of 
law in Canada”. ; 


“Gncome interest” of a taxpayer in a trust means a right (whether 
immediate or future and whether absolute or contingent) of the tax- 
payer as a beneficiary under a personal trust to, or to receive, all or 
any part of the income of the trust and, after 1999, includes a right 
(other than a right acquired before 2000 and disposed of before 
March 2000) to enforce payment of an amount by the trust that 
arises as a consequence of any such right; 
Related Provisions: 108(3) — Meaning of “income” of trust; 248(1)‘income inter- 
est” — Definition applies to entire Act. 
History: The definition “income interest” in subsec. 108(1) amended by 2001, c. 17, 
subsec. 83(3), applicable in respect of interests created or materially altered after Janu- 
ary 1987 that were acquired after 10 p.m. EST, February 6, 1987. The definition for- 
merly read: 

“income interest” of a taxpayer in a trust means a right (whether immediate or 

future and whether absolute or contingent) of the taxpayer as a beneficiary under 

a personal trust to, or to receive, all or any part of the income of the trust; 


Interpretation Bulletins: IT-385R2: Disposition of an income interest in a trust. 


“inter vivos trust’? means a trust other than a testamentary trust; 
Related Provisions: 143(1) — Communal religious congregation deemed to be inter 
vivos trust; 143.1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed] —- Amateur athletes’ 
reserve fund deemed to be inter vivos trust; 146.1(11) — RESP deemed to be inter 
vivos trust for certain purposes; 149(5) — Exception re investment income of certain 
clubs; 207.6(1) — Retirement compensation arrangement deemed to be inter vivos 
trust; 248(1)“inter vivos trust” — Definition applies to entire Act. 


“non-qualifying real property” — [Repealed] 
History: The definition “non-qualifying real property” in subsec. 108(1) repealed by 
1995, c. 3, subsec. 31(1), applicable to taxation years that begin after February 22, 
1994. The definition formerly read: 
“non-qualifying real property” 
(a) of a trust that is a personal trust has the meaning assigned by subsection 
110.6(1), and 
(b) of a trust that is not a personal trust has the meaning assigned by. subsec- 
tion 131(6); 
The definition “non-qualifying real property” in subsec. 108(1) added by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 44(2), applicable to 1992 et seq. 


“pre-1972 spousal trust” at a particular time means a trust that 
was 


(a) created by the will of a taxpayer who died before 1972, or 


(b) created before June 18, 1971 by a taxpayer during the tax- 
payer’s lifetime 


that, throughout the period beginning at the time it was created and 
ending at the earliest of January 1, 1993, the day on which the tax- 
payer’s spouse or common-law partner died and the particular time, 
was a trust under which the taxpayer’s spouse or common-law part- 
ner was entitled to receive all of the income of the trust that arose 
before the spouse’s or common-law partner’s death, unless a person 
other than the spouse or common-law partner received or otherwise 
obtained the use of any of the income or capital of the trust before 
the end of that period; 


Related Provisions: 104(4)(a.1) — Deemed disposition by a trust; 104(15) — Pre- 
ferred beneficiary’s share; 104(15)(a) — Allocable amount for preferred beneficiary 
election; 108(3) — Meaning of “income” of trust; 108(4) — Trust not disqualified by 
reason only of payment of certain duties and taxes; 248(9.1) — Whether trust created 
by taxpayer’s will; 252(3) — Extended meaning of “spouse”. 


History: The closing words of the definition “pre-1972 spousal trust” in subsec. 
108(1) amended by 2001, c. 17, s. 241, applicable to 2001 er seg. except that, if a 
taxpayer and a person have jointly elected pursuant to s. 144 of 2000, c. 12 in respect 
of the 1998, 1999 or 2000 taxation years, the amendment applies to the taxpayer and 
the person in respect of the applicable taxation year and subsequent taxation years. The 
closing words formerly read: 


that, throughout the period beginning at the time it was created and ending at the 
earliest of January 1, 1993, the day on which the taxpayer’s spouse or common- 
law partner died and the particular time, was a trust under which the taxpayer's 
spouse or common-law partner was entitled to receive all of the income of the 
trust that arose before the spouse or common-law partner’s death, unless a per- 
son other than the spouse or common-law partner received or otherwise obtained 
the use of any of the income or capital of the trust before the end of that period; 


Income Tax Act, Part I, Division B 


The definition “pre-1972 spousal trust” in subsec. 108(1) amended by 2000, c. 12, Sch. 
2, 8.1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 er 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 

The definition “pre-1972 spousal trust” in bse) 108(1) added by 1994, c. 7, Sch. Vie 
(1993, c. 24), subsec. 44(2), applicable after February 11, 1991. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gain to beneficiaries. , 


“preferred beneficiary” under a trust for a particular taxation year 
of the trust means a beneficiary under the trust at the end of the 
particular year who is resident in Canada at that time if 
(a) the beneficiary is 
(1) an individual in respect of ay id paragraphs 118.3(1)(a) 
to (b) apply for the individual’s taxation year (in this defini- 
tion referred to as the “beneficiary’s year’) that ends in the 
particular year, or 
(ii) an individual 
(A) who attained the age of 18 years before the end of the 
beneficiary’s year, was a dependant (within the meaning 
assigned by subsection 118(6)) of another individual for 
the beneficiary’s year and was dependent on the other in- 
dividual because of mental or physical infirmity, and 
(B) whose income. (computed without reference to sub- 
section 104(14)) for the beneficiary’s year does not ex- 
ceed the amount used under paragraph (c) of the descrip- 
tion of B in subsection 118(1) for the year, and 


(b) the beneficiary is 
(i) the settlor of the trust, 


(ii) the spouse or common-law partner or former spouse or 
common-law partner of the settlor of the trust, or 
(iii) a child, grandchild or great grandchild of the settlor of 
the trust or the spouse or common-law partner of any such 
person; 

Related Provisions: 104(14) — Preferred beneficiary. election. 


History: The definition “preferred beneficiary” in subsec. 108(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Cl. (a)(i)(B) of the definition “preferred beneficiary” amended by 2000, c. 19, subsec. 
16(1), applicable to 1998 er seq., except that the reference to “the amount used under 
paragraph (c) of the description of B in subsection 118(1) for the year’’ shall be read as 
a reference to 


(a) “$6,956” for the 1998 taxation year; and 
(b) “$7,044” for the 1999 taxation year. 
The clause formerly read: 


(B) whose income (computed without reference to subsection 104(14)) for the 
beneficiary’s year does not exceed $6,456, and 


The definition “preferred beneficiary” amended by 1998, c. 19, s. 19, applicable. to trust 
taxation years that end after 1996. It formerly read: 


“preferred beneficiary” under a trust for a particular taxation year of the trust 
means an individual 


(a) who is resident in Canada and a beneficiary under the trust at the end of 
the particular year, 


(b) in respect of whom paragraphs 118.3(1)(a) to (b) apply for the indivi- 
dual’s taxation year in which the particular year ends, and 


(c) who is 
(i) the settlor of the trust, 
(ii) the spouse or former spouse of the settlor of the trust, or 


(iii) a child, grandchild or great grandchild of the settlor of the trust, or 
the spouse of any such person; 


The definition “preferred beneficiary” in subsec. 108(1) amended by 1996, “e OT sub- 
sec, 19(2), applicable to trust taxation years that begin after 1995, The definition for- 
merly read: 


“preferred beneficiary” under any trust means an individual resident in Canada ; 
who is a beneficiary under the trust and is 


(a) the settlor of the trust, 


(b) the spouse or former spouse of the settlor of the trust, or 
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(c) a child, grandchild or great grandchild of the settlor of the trust, or the 
spouse of any such person; 


Interpretation Bulletins: IT-374: Meaning of “settlor” (archived); IT-381R3: 
Trusts — capital gains and losses and the flow-through of taxable gains to benefi- 
ciaries; IT-394R2: Preferred beneficiary election.’ 


“qualified farm property” of an individual has the meaning as- 
signed by subsection 110.6(1); 


“qualified fishing property” of an individual has the meaning as- 
signed by subsection 110.6(1); : 


History: The definition “qualified fishing property” added to subsec. 108(1) by 2007, 
c. 2, s. 16, applicable after May 1, 2006. 


“qualified small business corporation share” of an individual has 
the meaning assigned by subsection 110.6(1); 


“Settlor’’, 


(a) in relation to a testamentary trust, means the individual re- 
ferred to in the definition “testamentary trust” in this subsection, 
and 


(b) in relation to an inter vivos trust, 


(i) if the trust was created by the transfer, assignment or other 
disposition of property thereto (in this paragraph referred to 
as property “contributed”) by not more than one individual 
and the fair market value of such of the property of the trust 
as was contributed by the individual at the time of the crea- 
tion of the trust or at any subsequent time exceeds the fair 
market value of such of the property of the trust as was con- 
tributed by any other person or persons at any subsequent 
time (such fair market values being determined at the time of 
the making of any such contribution), means that individual, 
and 


(ii) if the trust was created by the contribution of property 
thereto jointly by an individual and the individual’s spouse or 
common-law partner and by no other person and the fair 
market value of such of the property of the trust as was con- 
tributed by them at the time of the creation of the trust or at 
any subsequent time exceeds the fair market value of such of 
the property of the trust as was contributed by any other per- 
son or persons at any subsequent time (such fair market val- 
ues being determined at the time of the making of any such 
contribution), means that individual and the spouse or com- 
mon-law partner; 


Related Provisions: 17(15)“settlor” — Alternate definition for-purposes of loan by 
corporation to non-resident; 104(5.6) — Designated contributor. 


History: The definition “settlor” in subsec. 108(1) amended by 2000, ¢.,12, Sch. 2, s. 
1, to replace “spouse” with “spouse or common-law. partner’, applicable to 2001. et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History: to 
248(1)“‘common-law partner”. 

Interpretation Bulletins: IT-374: Meaning of “settlor’ (archived), IT-394R2: Pre- 
ferred beneficiary election. 


“testamentary trust” in a taxation year means a trust or estate that 
arose on and as a consequence of the death of an individual (includ- 
ing a trust referred to in subsection 248(9.1)), other than 
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(a) a trust created by a person other than the individual, 


(b) a trust created after November 12, 1981 if, before the end of 
the taxation year, property has been contributed to the trust oth- 
erwise than by an individual on or after the individual’s death 
and as a consequence thereof, and 


(c) a trust created before November 13, 1981 if 


(i) after June 28, 1982 property has been contributed to the 
trust otherwise than by an individual on or after the indivi- 
dual’s death and as a consequence thereof, or 


(ii) before the end of the taxation year, the total fair market 
value of the property owned by the trust that was contributed 
to the trust otherwise than by. an individual on or after the 
individual’s death and as a consequence thereof and the pro- 
perty owned by the trust that was substituted for such pro- 
perty exceeds the total fair market value of the property 
owned by the trust that was contributed by an individual on 
or after the individual’s death and as a consequence thereof 
and the property owned by the trust that was substituted for 
such property, and for the purposes of this paragraph the fair 
market value of any property shall be determined as at the 


we ) th 
(A) the debt or othe 


trust, 


(B) in exchange for the paymer 
perty, the fair market value o 


s not less than 


ade 


‘a transfer that is required, by cl. (d)(iii)(B) of the definition, as amended, to 
be made within 12 months after a payment was made is deemed to be made ina 


S. 108(1) tes 


timely manner if it is made within 12 months after this draft legislation is aS 
sented to: and - nN y : ‘ _ : : ‘ : ~ < 

__ (b) for those taxation years that end before the, day on which this draft legislation 

_ is assented to, the reference to “within the first 12 months after the individual’s 
death” in cl. (d)(iti)(C) of the definition, as amended, is to be read as a reference — 
to “after the individual’s death and no later than 12 months after the day on 
“which the Income Tax Amendments Act, 2010 [this draft legislation] is assented 
ae uo oF Mf aoe 4 


Technical Notes (July 201 0): New paragraph (d) of the definition “testamentary 
trust” is an anti-avoidance rule. That new paragraph provides that a testamentary 
trust in a taxation year does not include a trust (in the commentary on this amend- 
ment, references to “trust” include an estate) that incurs, after December 20, 2002 © 
and before the end of the taxation year, a debt or any other obligation to pay an 
amount to, or guaranteed by, a beneficiary or any other person or partnership (re- 
ferred to in this commentary as the “specified party”) with whom any beneficiary of 
the trust does not deal at arm’s length. However, such a debt will not affect the status 
of the trust as a testamentary trust if it is a debt or other obligation owed to the 
specified party and 4 


* it is incurred by the trust in satisfaction of the specified party’s right as a benefi- 
ciary under the trust to enforce payment of an amount of income or capital gains 
payable by the trust to the specified party or to otherwise receive any part of the 
capital of the trust, 


_ * it arose because of a service (for greater certainty, not including any transfer or 
loan of property) rendered by the specified party to, for or on behalf of the trust; 
for example, this would include debts or other obligations arising in respect of 

_ Services rendered in a person’s capacity as an executor or administrator of an 
estate, as a liquidator of succession or as a trustee of a trust, or 


» 


it arose because of a payment made by the specified party for or on behalf of (but 
not to) the trust; for example, a payment of funeral expenses on behalf of the 
deceased’s estate. However, to qualify under this provision, additional conditions 
must be satisfied. In very general terms, these conditions are that the trust fully 
_ reimburse the specified party within a year of the specified party making the 
payment. More precisely, in exchange for the payment the trust must transfer 
property (the fair market value of which is not less than the principal amount of 
that debt or other obligation that arose because of the payment) to the specified 
_ party within 12 months after the specified party made the payment (or, where 
written application has been made to the Minister by the trust within that 12 
months, within any longer period that the Minister considers reasonable in the 
circumstances). A transfer of property, within the required period by the trust to 
_ the specified party, which does not result in the settlement or cancellation of that 
debt or obligation would not satisfy this requirement. It must also be reasonable 
to conclude that the specified party would have been willing to make the pay- 
ment if the specified party dealt at arm’s length with the trust. This third require- 
ment is suspended, however, where the trust is an individual’s estate and the 
payment giving rise to the debt or obligation was made within the first 12 
months after the individual's death (or, where written application has been made 
to the Minister of National Revenue by the estate within that 12 months, within 
~ any longer period that the Minister considers reasonable in the circumstances). 


These amendments apply to trust taxation years that end after December 20, 2002. 
However, a transfer that is required, by clause (d)(iii)(B) of the definition “testamen- 
tary trust” in subsection 108(1) to be made within 12 months after a payment was 
made, is deemed to have been made in a timely manner if it is made no later than 12 
months after this amended definition receives Royal Assent. In effect, the deadline 
imposed by that clause for the full reimbursement of the specified party by the trust 
or estate is extended, without need for written application, provided that the full re- 
imbursement is made within 12 months after Royal Assent. 


In addition, for taxation years that end before Royal Assent, the exception from the 
arm’s length condition for obligations owed by an estate (which condition and excep- 
tion are set out in clause (d)(iii)(C) of the definition) will apply so that a payment that 
is made by a specified party for or on behalf of the estate and that is described in 
clause (d)(iii)(A) will not be subject to the arm’s length requirement where the pay- 
ment is made at any time after the individual’s death and not later than 12 months 
after Royal Assent. For these taxation years, if such a qualifying payment is not made 
within 12 months after Royal Assent, then the Minister may grant a further extension 
of the period, beyond 12 months after Royal Assent, if written application is made to 
the Minister by the estate within 12 months after Royal Assent. 


Letter from Dept. of Finance, April 28, 2004: 
Dear [xxx] 


Thank you for your letter of March 3, 2004, concerning proposed paragraph (d) of 
the definition “testamentary trust” in subsection 108(1) of the Income Tax Act, con- 


tained in the Legislative Proposals and Draft Regulations relating to Income Tax — 


(“Legislative Proposals”), released by the Minister of Finance on February 27, 2004. 


Subsection 108(1) of the Act defines “testamentary trust” generally as a trust that 
arose on and as a consequence of the death of an individual, and provides some ex- 
ceptions to that definition. A reference in that definition to a trust includes an estate. - 


Proposed paragraph (d) of the definition “testamentary trust” is an anti-avoidance 
tule that is intended to respond to the use of testamentary trusts as vehicles for in- 
come splitting. That new paragraph provides that a testamentary trust in a taxation - 
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will, in practice, not be satisfied in the case of the vast majority of estates of deceased 
individuals, We understand from your letter that this is because of the legal limita-_ 
tions placed on the estate executor’s ability to deal with property of th 
that family members of a deceased individual will often undertake to make payments. 
on behalf of the estate — for example, the payment of funeral expenses or a tax lia- 
bility — without any expectation, or arrangement to the effect, that the reimburse- 
ment by the estate of such payments include an arm’s length amount of interest. A 
result, under that proposed paragraph of the definition “testamentary trust” the estate 
would lose its status under the Act as a testamentary trust. Ce 
We are of the view that the loss of an estate’s status as a testamentary trust, in these : 
circumstances, would be inconsistent with the policy objectives of proposed para- 
graph (d) of the definition. Therefore, we are prepared to recommend a modification - 


estate to lose its status as a testamentary trust. ay o 
For these purposes, we will also recommend that an application, otherwise required _ 
to be filed before 120 days after the amending legislation containing that proposed 
subparagraph (d)(iii) receives Royal Assent, be deemed to have been filed on a 
timely basis if it is filed in writing with the Minister of National Revenue within 120 
days after that Royal Assent. S ; 
Thank you for writing. 

Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch » 


Related Provisions: 94(1)“trust’” — Non-resident trust rules apply to estates; 
104(23) — Rules for testamentary trusts; 108(1.1) — Home renovation expenditure by 
beneficiary does not put trust offside; 210.1(a) — Part XII.2 does not apply to testa- 
mentary trust; 248(1)“testamentary trust” — Definition applies to entire Act; 248(8) — 
Meaning of “consequence” of death; 249(1)(c), (5) — Taxation year of testamentary 
trust; 249(6) — Deemed year-end on loss of testamentary trust status. 

History: The opening words of the definition “testamentary trust” in subsec. 108(1) 
substituted by 1994, c. 21, subsec. 48(4), applicable to 1990 et seq. The opening words 
of that definition formerly read: 


“testamentary trust” in a taxation year means a trust or estate that arose upon and 
in consequence of the death of an individual (including a trust referred to in 
subsection 70(6.1)), other than 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries. 


“trust” includes an inter vivos trust and a testamentary trust but in 
subsections 104(4), (5), (5.2), (12), (13.1), (13.2), (14) and (15) and 
sections 105 to 107 does not include 


(a) an amateur athlete trust, an employee life and health trust, an 
employee trust, a trust described in paragraph 149(1)(0.4) or a 
trust governed by a deferred profit sharing plan, an employee 
benefit plan, an employees profit sharing plan, a foreign retire- 
ment arrangement, a registered disability savings plan, a regis- 
tered education savings plan, a registered pension plan, a regis- 
tered retirement income fund, a registered retirement savings 
plan, a registered supplementary unemployment benefit plan or 
a TFSA, 
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(a.1) a trust, other than a trust described in paragraph (a) or (d), 
all or substantially all of the property of which is held for the 
purpose of providing benefits to individuals each of whom is 
provided with benefits in respect of, or because of, an office or 
employment or former office or employment of any individual, 


Wii 


ysis 


[See al 


(b) a related segregated fund trust (within the meaning assigned 
by section 138.1), 


(c) an inter vivos trust deemed by subsection 143(1) to exist in 
respect of a congregation that is a constituent part of a religious 
organization, 
(d) an RCA trust (within the meaning assigned by subsection 
207.5(1)), 
(e) a trust each of the beneficiaries under which was at all times 
after it was created a trust referred to in paragraph (a), (b) or (d) 
or a person who is a beneficiary of the trust only because of 
being a beneficiary under a trust referred to in any of those 
paragraphs, or 
(e.1) a cemetery care trust or a trust governed by an eligible fu- 
neral arrangement, 
and, in applying subsections 104(4), (5), (5.2), (12), (14) and (15) 
and section 106 at any time, does not include 
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des, except as speci 


(f) a trust that, at that time, is a unit trust, or 
(g).a trust all interests in which, at that time, have vested inde- 
feasibly, other than ; 

(i) an alter ego trust, a joint spousal or common-law partner 
trust, a post-1971 spousal or common-law partner trust or a 
trust to which paragraph 104(4)(a.4) applies, 
under subsection 104(5.3), 
| — 108(1)“trust”(g)(ii) 
ion, subsec. 19(2), will repeal sub- 
1), applicable to taxation years that 


position rule and other 


which provides a 
rwise have applied to 


dat 


(iii) a trust that has, in its return of income un 
its first taxation year that ends after 1992, elected that this 
paragraph not apply, 

(iv) a trust that is at that time resident in Canada where the 
total fair market value at that time of all interests in the trust 
held at that time by beneficiaries under the trust who at that 
time are non-resident is more than 20% of the total fair mar- 
ket value at that time of all interests in the trust held at that 
time by beneficiaries under the trust, 


(v) a trust under the terms of which, at that time, all or part of 
a person’s interest in the trust is to be terminated with refer- 
ence to a period of time (including a period of time deter- 
mined with reference to the person’s death), otherwise than 
as a consequence of terms of the trust under which an interest 
in the trust is to be terminated as a consequence of a distribu- 
tion to the person (or the person’s estate) of property of the 
trust if the fair market value of the property to be distributed 
is required to be commensurate with the fair market value of 
that interest immediately before the distribution, or 


(vi) a trust that, before that time and: after December’ 17, 
1999, has made a distribution toa beneficiary in respect of 
the beneficiary’s capital interest in the trust, if the’ distribu- 
tion can reasonably be considered to have been financed by a 
liability of the trust and one.of the purposes of incurring the 
liability was to avoid taxes otherwise payable under this Part 
as a consequence of the death of any individual; 


Related Provisions: 75(2) — Revocable or reversionary trust; 94(1)“exempt foreign 
trust’’(f) — Trust under (a.1) excluded from non-resident trust rules; 94(3) — Non-resi- 
dent trust deemed resident in Canada; 104(1)—Reference to trust or estate, 
107.4(4) — Fair market value of capital interest in trust; 146.1(1)“trust’” — Meaning of 
“trust” for RESP; 210.1(d) — Certain trusts not subject to Part XII.2 tax, 233.2(4) — 
Reporting requirement re transfers to foreign trust, 233.6(1) — Reporting requirement 
re distributions from foreign trust; 248(1)“disposition’(b)(v) — Where trustee ceasing 
to act as agent of beneficiary; 248(1)“trust” — Definition outside subdiv. k is’ that in 
104(1); 248(3) — Deemed trusts in Quebec; 248(9,2) — Meaning of “vested. indefeasi- 
bly”; 248(25.1) — Trust-to-trust transfers — deemed same trust; 251(1)(b) — Personal 
trust and beneficiary deemed not to deal at arm’s length. 


History: Para. (a) of the definition “trust” amended by 2010, c. 25, s. 19, to add “an 
employee life and health trust,” after “an amateur athlete trust,”, applicable after 2009. 
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Para. (a) of the definition “trust” amended to substitute “, a registered supplementary — 


unemployment benefit plan or a TFSA” for “or a registered supplementary unemploy- 
ment benefit plan”, by 2008, c. 28, s. 11, applicable to 2009 et seq. 


Para. (a) of the definition “trust” amended by 2007, c. 35; s. 110 to add “a registered 
disability savings plan,”, applicable to 2008 et seg. 


Para. (a.1) of the definition “trust” added by 2001, c. 17, subsec. 83(6), applicable to 
1999 et seq. 
The portion of the definition “trust” after para. (e.1) amended by the said c. 17, subsec. 
83(7), applicable to 1998 et seq., except that 
(a) it does not apply for the purpose of applying subpara. (g)(iv) of the definition 
before December 24, 1998; and 
(b) where the trust so elects in writing and files the election with the Minister of 
National Revenue on or before the trust’s filing-due date for the taxation year of 
the trust that includes June 14, 2001 (or any later day that is acceptable to the 
Minister), subpara. (g)(v) of the definition, as it applies before 2001, shall be read 
as follows: 


(v) a trust any interest in which may become effective in the future, or 
The portion after para. (e.1) formerly read: 
and, in subsections 104(4), (5), (5.2), (12), (14) and (15), does not include 
(f) a unit trust, or 


(g) a trust (other than a trust described in paragraph 104(4)(a), a trust that has 
elected under subsection 104(5.3), or a trust that, in its return of income under 
this Part for its first taxation year ending after 1992, has elected that this subpar- 
agraph not apply) all interests in which have vested indefeasibly and no interest 
in which may become effective in the future. 


Para. (e.1) of the definition “trust” in subsec. 108(1) amended by 1998, c. 19, subsec. 
129(2), applicable to 1993 et seg. Para. (e.1) formerly read: 


(e.1) a trust governed by an eligible funeral arrangement, 
Para. (e.1) added to the definition “trust” in subsec. 108(1) by 1995, c. 21, s. 61, appli- 
cable to 1993 et seq. 


The preamble to the definition “trust” amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 44(4), applicable to 1993 er seg. That portion formerly read: 
“trust” includes an inter vivos trust and a testamentary trust but, in subsections 
104(4), (5), (5.2), (12), (14) and (15), does not include a unit trust and, in subsec- 
tions 104(4), (5), (5.2), (12), (13.1), (13.2), (14) and (15) and sections 105 to 
107, does not include 


Para. (a) of “trust” amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 44(5), appli- 
cable to 1988 et seq. except that, in its application to the 1988 and 1989 taxation years, 
the para. shall be read without reference to the expression “a foreign retirement ar- 
rangement”. Para. (a) formerly read: 
(a) a trust governed by a registered pension plan, a foreign retirement arrange- 
ment, an employees profit sharing plan, a registered supplementary unemploy- 
ment benefit plan, a registered retirement savings plan, a deferred profit sharing 
plan, a registered education savings plan, a registered retirement income fund, an 
employee benefit plan, an employee trust or a trust described in paragraph 
149(1)(0.4), 


Paras. (e) and (g) of “trust” added and the portion between those paras. moved from the 
preamble by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 44(6), applicable to 1993 et 
seq. 

Para. (a) of “trust” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 77(2), to add 
“a foreign retirement arrangement”, applicable to 1990 et seq. 


Interpretation Bulletins [subsec. 108(1)“trust”]: IT-394R2: Preferred benefici- 
ary election; IT-449R: Meaning of “vested indefeasibly” (archived); IT-502: Employee 
benefit plans and employee trusts; IT-531; Eligible funeral arrangements. 


Related Provisions [subsec. 108(1)]: 104(4), (5), (5.2) — Exempt property ex- 
cluded from 21-year deemed disposition, 


Selected Cases [subsec. 108(1)]: Greenberg y. R., [1997] 3 C.T.C. 2859 (TCC) 
(Contribution of property to trust caused it to cease to be testamentary trust). 


(1.1) Home renovation tax credit — For the purpose of the def- 
inition “testamentary trust” in subsection (1), a contribution to a 
trust does not include a qualifying expenditure (within the meaning 
of section 118.04) of a beneficiary under the trust. 


History: Subsec. 108(1.1) added by 2009, c. 31, s. 3, applicable to 2009 et seq. 


(2) Where trust is a unit trust — For the purposes of this Act, a 
trust is a unit trust at any particular time if, at that time, it was an 
inter vivos trust the interest of each beneficiary under which was 
described by reference to units of the trust, and 


(a) the issued units of the trust included 


(i) units having conditions attached thereto that included con- 
ditions requiring the trust to accept, at the demand of the 
holder thereof and at prices determined and payable in accor- 
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dance with the conditions, the surrender of the units, or frac- 
tions or parts thereof, that are fully paid, or ca i ae 
(ii) units qualified in accordance with prescribed conditions 
relating to the redemption of the units by the: trust, 
and the fair market value of such of the units as had conditions 
attached thereto that included such conditions or as were 0) 
qualified, as the case may be, was not less than 95% of the fair 
market value of all of the issued units of the trust (such fair mar- 
ket values being determined without regard to any voting rights 
attaching to units of the trust), ae ee 


(b) each of the following conditions was satisfied: 


(1) throughout the taxation year that includes the particular 
time (in this paragraph referred to as the “current year”), the 
trust was resident in Canada, : 
(ii) throughout the period or periods (in this paragraph re- 
ferred to as the “relevant periods’’) that are in the current year 
and throughout which the conditions in paragraph (a) are not 
Satisfied in respect of the trust, its only undertaking was 


(A) the investing of its funds in property (other than real 
property or an interest in real property), 


(C) any combination of the activities described in clauses 
(A) and (B), | | 
(ili) throughout the relevant periods at least 80% of its pro- 
perty consisted of any combination of ; 
(A) shares, 

(B) any property that, under the terms or conditions of 
which or under an agreement, is convertible into, is ex- 
changeable for or confers a right to acquire, shares, 

(C) cash, Re ) 

(D) bonds, debentures, mortgages, hypothecary. claims, 
notes and other similar obligations, 

(E) marketable securities, 


(F) real property situated in Canada and interests in real 
property situated in Canada, and : 


(G) rights to and interests in any rental or royalty com- 
puted by reference to the amount or value of production 
from a natural accumulation of petroleum or natural gas 
in Canada, from an oil or gas well in Canada or from a 
mineral resource in Canada, 
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(iv) either 
(A) not less than 95% of its income for the current year 
(computed without regard to subsections 49(2.1) and 
104(6)) was derived from, or from the disposition of, in- 
vestments described in subparagraph (iii), or 


(B) not less than 95% of its income for each of the rele- 
vant periods (computed without regard to subsections 
49(2.1) and 104(6) and as though each of those periods 
were a taxation year) was derived from, or from the dis- 
position of, investments ene in subpareraD ys (iii), 


in | paragraph 108 ) 
determined 9 without regard to subsection 39(2) 
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(v) Ashe the relevant periods, not more than 10% of its 
property consisted of bonds, securities or shares in the capital 
stock of any one corporation or debtor other than Her Maj- 
esty in right of Canada or a province or a Canadian munici- 
pality, and 


(vi) where the trust would not be a unit trust at the particular 
time if’ this paragraph were read without reference to this 
subparagraph and subparagraph (iii) were read without refer- 
ence to clause (F), the units of the trust are listed at any time 
in the current year or in the following taxation year on a des- 
ignated stock exchange in Canada, or 


(c) the fair market value of the property of the trust at the end of 
1993 was primarily attributable to real property (or an interest in 
real property), the trust was a unit trust throughout any calendar 
year that ended before 1994 and the fair market value of the pro- 
perty of the trust at the particular time is primarily attributable to 
property described in paragraph (a) or (b) of the definition 
“qualified investment” in section 204, real property (or an inter- 
est in real PERSE or Any corbnenon of those PEORCRGS, 


roperty ist a. 
lifie soonest ue section 204 Ban property 


Application: The coe 16, “2010 draft legislation (Part oe ijurali 
ill 4 ¢) to read as above, to come into force on e al 


Related Provisions: 20(1)(e)(i) — Deduction for expenses relating to sale of units; 
53(1)(d.2), 53(2)(h), Gj) — ACB of units; 108(1)“trust’(f) — Unit trusts excluded from 
many trust rules; 132(6) — Meaning of “mutual fund trust’; 132(6.2) — Mutual fund 
trust — retention of ‘status; 248(1)“unit trust” — Definition applies. to entire Act; 
248(4.1)— Meaning of “real right in. an immovable”, 250(6.1) — Trust that ceases to 
exist deemed resident throughout year; 253. 1 — Limited partner not considered to 
carry on business of partnership. 


History: Subpara. 108(2)(b)(vi) amended to substitute “designated stock exchange” 
for “prescribed. stock exchange” by 2007, c. 35, s..28, applicable after December 13, 
2007. 


Para. 108(2)(b),amended by 2001, c. 17, subsec. 83(9), applicable to, 1998 et seg. The 
para. formerly read: 


(b) throughout the taxation year in which the particular time occurred 
(i) it was resident in Canada, 
(ii) its only undertaking was 


(A) the investing of its funds in property (other than real property or an 
interest in real property), 

(B) the acquiring, holding, maintaining, improving, leasing or managing 
of any real property, or interest in real property, that is capital property 
of the trust, or 


(C) any combination of the activities described in clauses (A) and (B), 


(iii) at least 80% of its property consisted of any combination of 
(A) shares, 
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(B) any property that, under the terms or conditions of which or under 
an agreement, is convertible into, is exchangeable for or confers a right 
to acquire, shares, 


(C) cash, 

(D) bonds, debentures, mortgages, notes and other similar obligations, 
(E) marketable securities, 

(F) real property situated in Canada and interests in such property, and 


(G) rights to and interests in any rental or royalty computed by reference 
to the amount or value of production from a natural accumulation of 
petroleum or natural gas in Canada, from an oil or gas well in Canada or 
from a mineral resource in Canada, 


(iv) not less than 95% of its income (determined without reference to sub- 
sections 49(2.1) and 104(6)) for the year was derived from, or from the dis- 
position of, investments described in subparagraph (iii), and 


(v) not more than 10% of its property consisted of bonds, securities or shares 
in the capital stock of any one corporation or debtor other than Her Majesty 
in right of Canada or a province or a Canadian municipality, 


and, where the trust would not be a unit trust at the particular time if subpara- 
graph (iii) were read without reference to the words “real property (or interests in 
real property) situated in Canada”, the units of the trust are listed at any time in 
the year or in the following taxation year on a prescribed stock exchange in Can- 
ada, or 


Cls. 108(2)(b)(ii)(A) and (B), subpara. 108(2)(b)(iii), and the closing words of para. 
108(2)(b) amended, para. 108(2)(c) added, by 1998, c. 19, subsecs. 129(3)-(6), applica- 
ble to 1994 et seg. Cls. 108(2)(b)(ii)(A) and (B), subpara. 108(2)(b)(iii) and the closing 
words of para, 108(2)(b) formerly read: 


(A) the investing of its funds in property (other than real property), 


(B) the acquiring, holding, maintaining, improving, leasing or managing of any 
real property that is capital property of the trust, or 


(ii) at least 80% of its property consisted of any combination of shares, bonds, 
mortgages, marketable securities, cash, real property situated in Canada or rights 
to or interests in any rental or royalty computed by reference to the amount or 
value of production from a natural accumulation of petroleum or natural gas in 
Canada, from an oil or gas well in Canada or from a mineral resource in Canada, 


and, where the trust would not be a unit trust at the particular time if subpara- 

graph (ili) were read without reference to the words “real property situated in 
Canada”, the units of the trust are listed at any time in the year or in the follow- 
ing taxation year on a prescribed stock exchange in Canada. 


Para. 108(2)(b) amended by 1995, c. 21, s. 66, applicable to 1994 et seg. Para. (b) 
formerly read: 


(b) throughout the taxation year in which the particular time occurred it complied 
with the following conditions: 


(i) it was resident in Canada, 
(ii) its only undertaking was the investing of funds of the trust, 


(iii) at least 80% of its property throughout the year consisted of shares, 
bonds, mortgages, marketable securities, cash or rights to or interests in any 
rental or royalty computed by reference to the amount or value of production 
from a natural accumulation of petroleum or natural gas in Canada, from an 
oil or gas well in Canada or from a mineral resource in Canada, 


(iv) not less than 95% of its income (determined without reference to sub- 
sections 49(2.1) and 104(6)) for the year was derived from, or from disposi- 
tions of, investments described in subparagraph (iii), 


(v) at no time in the year did more than 10% of its property consist of shares, 
bonds or securities of any one corporation or debtor other than Her Majesty 
in right of Canada or a province or a Canadian municipality, and 


(vi) where there were prescribed for the purposes of this subparagraph con- 
ditions relating to the number of unit holders, dispersal of ownership of its 
units or public trading of its units, all holdings of and transactions in its units 
accorded with those conditions. 
Subpara. 108(2)(b)(iv) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 77(3), to 
add “(determined without reference to subsections 49(2.1) and 104(6))”, applicable to 
1990 et seq. 
I.T. Technical News: 6 (mutual funds trading — meaning of “investing its funds in 
property” in 108(2)(b)(ii)(A)). 


(3) Income of a trust in certain provisions — For the pur- 
poses of the definition ‘income interest” in subsection (1), the in- 
come of a trust is its income computed without reference to the pro- 
visions of this Act and, for the purposes of the definition “pre-1972 
spousal trust” in subsection (1) and paragraphs 70(6)(b) and 
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: 


(6.1)(b), 73(1.01)(c) and 104(4)(a), the income of a trust is its in- 
come computed without reference to the provisions of this Act, mi- 
nus any dividends included in that income 


ion “life-time benefit trust” in subsection 60.011(1). [An addition to 
apply to 94(1)“exempt foreign trust” was inadvertently dr pped in 201 


(a) that are amounts not included by reason of section 83 in 
computing the income of the trust for the purposes of the other 
provisions of this Act; 


(b) that are described in subsection 131(1); or 


(c) to which subsection 131(1) applies by reason of subsection 
130(2). 


Related Provisions: 108(5) — Interpretation. 


History: The opening words of subsec. 108(3) amended by 2001, c. 17, subsec. 
83(10), applicable to 2000 et seq., except for the purpose of applying s. 73 to transfers 
that occur before 2000. The opening words formerly read: 


(3) For the purposes of the definition “income interest” in subsection (1), the 
income of a trust is its income computed without reference to the provisions of 
this Act and, for the purposes of the definition “pre-1972 spousal trust’’ in sub- 
section (1) and paragraphs 70(6)(b) and (6.1)(b), 73(1)(c) and 104(4)(a), the in- 
come of a trust is its income computed without reference to the provisions of this 
Act, minus any dividends included therein 


That portion of subsec. 108(3) preceding para. (a) amended by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 44(7), applicable to 1991 et seq. That portion formerly read: 


(3) For the purposes of the definition “income interest” in subsection (1), the 
income of a trust is its income computed without reference to the provisions of 
this Act and, for the purposes of subparagraphs 70(6)(b)(i), 73(1)(c)(i) and 
104(4)(a)(iii), the income of a trust is its income computed without reference to 
the provisions of this Act, minus any dividends included therein 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-385R2: Disposi- 
tion of an income interest in a trust. 


(4) Trust not disqualified — For the purposes of the definition 
“pre-1972 spousal trust” in subsection (1), subparagraphs 
70(6)(b)(ii) and (6.1)(b)(ii) and paragraphs 73(1.01)(c) and 
104(4)(a), where a trust was created by a taxpayer whether by the 
taxpayer’s will or otherwise, no person is deemed to have received 
or otherwise obtained or to be entitled to receive or otherwise ob- 
tain the use of any income or capital of the trust solely because of 
the payment, or provision for payment, as the case may be, by the 
trust of 


(a) any estate, legacy, succession or inheritance duty payable, in 
consequence of the death of the taxpayer or a spouse or com- 
mon-law partner of the taxpayer who is a beneficiary under the 
trust, in respect of any property of, or interest in, the trust: or 


(b) any income or profits tax payable by the trust in respect of 
any income of the trust. 


Related Provisions: 248(8) — Meaning of “consequence” of death; 248(9.1) — 
Whether trust created by taxpayer’s will. ‘ 
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History: Subsec. 108(4) amended by 2001, c. 17, subsec. 83(11), applicable to 2000 et 
seq., except for the purpose of applying s. 73 to transfers that occur before 2000. The 
subsec. formerly read: 


(4) For the purposes of the definition “pre-1972 spousal trust” in subsection (1) 
and subparagraphs 70(6)(b)(ii) and. (6.1)(b)Gi), 73(1)(c)Gi) and 104(4)(a)Gv), 
’ where a trust was created by a taxpayer whether by the taxpayer’s will or other- 
wise, a person, other than the taxpayer’s spouse or common-law partner, shall be 
deemed not to have received or otherwise obtained or to be entitled to receive or 
"otherwise obtain the use of any income or capital of the trust solely because of 

the payment, or provision for payment, as the case may be, by the trust of 
(a) any estate, legacy, succession or inheritance duty payable, in conse- 
quence of the taxpayer’s death, in respect of any property of, or interest in, 

~ the trust; or 


(b) any income or profits tax payable by the trust in respect of any income of 
the trust. 
Subsec. 108(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 
That portion of subsec. 108(4) preceding para. (a) amended by. 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 44(8), applicable to 1991 et seg. That portion formerly read: 
(4) Trust not disqualified by reason only of payment of certain duties and 
” ‘taxes — For greater certainty, for the purposes of subparagraphs 70(6)(b)(ii), 
73(1)(c)Gi) and 104(4)(a)(iv), where a trust has. been created by a taxpayer 
whether by the taxpayer’s will or otherwise, a person, other than the taxpayer’s 
spouse, shall be deemed not to have received or otherwise obtained or to be enti- 
tled to receive or otherwise obtain the use of any of the income or capital of the 
trust, by reason only of the payment, or provision for payment, by the trust of 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(5) Interpretation — Except as otherwise provided in this Part, 


(a) an amount included in computing the income for a taxation 
year of a beneficiary of a trust under subsection 104(13) or (14) 
or section 105 shall be deemed to be income of the beneficiary 
for the year from a property that is an interest.in the trust and not 
from any other source, and 


(b) an amount deductible in computing the amount that would, 
but for subsections 104(6) and (12), be the income of a trust for 
a taxation year shall not be deducted by a beneficiary of the trust 
in computing the beneficiary’s income for a taxation year, 


but, for greater certainty, nothing in this subsection: shall affect the 
application of subsection 56(4.1), sections 74.1.to.75 and 120.4 and 
subsection 160(1.2) of this Act and section 74 of the Income Tax 
Act, chapter 148 of the Revised. Statutes of Canada, 1952. 


Related Provisions: 3 — Calculation of income; 129(4) — “Canadian investment 
income” and “foreign investment income” defined. 


History: The closing words of subsec. 108(5) amended by 2000, c. 19, subsec. 16(2), 

applicable to 2000 et seg. The closing words formerly read: 
but, for greater certainty, nothing in this subsection shall affect the application 
of subsection 56(4.1) and sections 74.1 to 75 of this Act and section 74 of the 
Income Tax Act; chapter 148 of the Revised Statutes of Canada, 1952. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 

1.T. Technical News: 38 (SIFT entities — definition of REIT). 


(6) Variation of trusts — Where at any time the terms of a trust 
are varied 


(a) for the purposes of subsections 104(4), (5) and (5.2) and sub- 
ject to paragraph (b), the trust is, at and after that time, deemed 
to be the same trust as, and a continuation of, the trust immedi- 
ately before that time; 


(b) for greater certainty, paragraph (a) does not affect the appli- 
cation of paragraph 104(4)(a.1); and 


(c) for the purposes of paragraph 53(2)(h), subsection 107(1), 
paragraph (j) of the definition “excluded right or interest” in 
subsection 128.1(10) and the definition “personal trust” in sub- 
section 248(1), no interest of a beneficiary under the trust before 
it was varied is considered to be consideration for the interest of 
the beneficiary in the trust as varied. 


History: Subsec. 108(6) amended by 2001, c. 17, subsec. 83(12), applicable to 2000 et 


seq. The subsec. formerly read: 


(6) For the purposes of subsections 104(4), (5) and (5.2), where at any time the 
terms of a trust are varied, the trust shall at and after that time be deemed to be 


S. 108 


the same trust as, and a continuation of, the trust immediately before that time, 
but, for greater certainty, nothing in this subsection affects the application of 
paragraph ‘104(4)(a.1). 


Subsec. 108(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 44(9), applicable to 
variations occurring after February 11, 1991. 


(7) Interests acquired for consideration — For the purposes 
of paragraph 53(2)(h), subsection 107(1), paragraph () of the defi- 
nition “excluded right or interest” in subsection 128.1(10) and the 
definition “personal trust” in subsection 248(1), 


(a) an interest in a trust is deemed not to be acquired for consid- 
eration solely because it was acquired in satisfaction of any right 
as a beneficiary under the trust to enforce payment of an amount 
by the trust; and 


(b) where all the beneficial interests in a particular inter vivos 
trust acquired by way of the transfer, assignment or other dispo- 
sition of property to the particular trust were acquired by 


(i) one person,, or 

(ii) two or more persons who would be related to each other 

if 
(A) a trust and another person were related to each other, 
where the other person is a beneficiary under the trust or 
is related to a beneficiary under the trust, and 


(B) a trust and another trust were related to each other, 
where a beneficiary under the trust is.a beneficiary under 
the other trust or is related to a beneficiary under the other 
trust, 


any beneficial interest in the particular trust acquired by such a 
person is deemed to have been acquired for no consideration. 


History: Subsec. 108(7) added-by 2001, c. 17, subsec. 83(12), applicable after Decem- 
ber 23, 1998. 


Definitions [s. 108]: “alter ego trust” — 248(1); “amateur athlete trust” — 
143.1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 248(1), 
“arm’s length” —251(1); “beneficially interested” — 248(25); “beneficiary” — 
108(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255, Interpreta- 
tion Act 35(1); “capital gain” — 39(1)(a), 248(1); “capital interest” — 108(1), 248(1); 
“capital property” — 54, 248(1); “cemetery care trust”, “common-law partner” — 
248(1); “common-law partner” — 248(1); “consequence” — 248(8); “corporation” — 
248(1), Interpretation Act 35(i); “cost amount” — 107(1)(e), 108(1); “created by the 
taxpayer’s will” — 248(9.1); “deferred profit sharing plan” — 147(1), 248(1); “desig- 
nated stock exchange” — 248(1), 262; “disposition” — 248(1); “dividend” — 248(1); 
“eligible capital property” — 54, 248(1); “eligible funeral arrangement” — 148.1(1), 
248(1); “employee benefit plan” — 248(1); “employee life and health trust” — 
144.1(2), 248(1); “employee trust” —248(1); “estate” — 104(1), 248(1); “employees 
profit sharing plan” — 144(1), 248(1); “fair market value” — 107.4(4); “foreign affili- 
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ate” — 95(1), 248(1); “foreign retirement arrangement’ — 248(1); “Her Majesty” — 
Interpretation Act 35(1); “immovable” — Quebec Civil Code art. 900-907; “income of 
beneficiary” — 108(5); “income of trust’ — 108(3); “income interest” — 108(1), 
248(1); “individual” — 248(1); “inter vivos trust” — 108(1), 248(1); “joint spousal or 
common-law partner trust”, “mineral resource”, “Minister” — 248(1); “month” — Jn- 
terpretation Act 28, 35(1); “non-resident” — 248(1); “non-resident-owned investment 
corporation” — 133(8), 248(1); “oil, or gas well” —248(1); “person”, “personal 
trust” — 248(1); “pooled registered pension plan’ — 147.5(1), 248(1); “post-1971 
spousal or common-law partner trust” — 248(1); “pre-1972 spousal trust” — 108(1); 
“prescribed” — 248(1); “prescribed trust’ — Reg. 4800.1; “property” — 248(1); 
“province” — Interpretation Act 35(1); “qualifying expenditure” — 118.04(1); “real 
right” — 248(4.1); “registered disability savings plan” — 146.4(1), 248(1); “registered 
education savings plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); “reg- 
istered retirement income fund” — 146.3(1), 248(1); “registered. retirement savings 
plan” — 146(1), 248(1); “registered supplementary unemployment benefit plan” — 
145(1), 248(1); “related” — 251(2)-(6); “related segregated fund trust” — 138.1(1)(a); 
“relevant periods” — 108(2)(b)(ii); “resident in Canada” — 94(3)(a)(viii), 250; “retire- 
ment compensation arrangement”, “share” — 248(1); “spouse” —252(3); “substi- 
tuted” — 248(5); “TFSA” — 146.2(5),° 248(1); “tax treaty” — 248(1); “taxation 
year” — 104(23)(a) [to be repealed], 249; “taxpayer” — 248(1); “testamentary 
trust” — 108(1), 248(1); “trust” — 104(1), (3), 108(1), 248(1); “undertaking” — 
253.1(a); “unit trust’ — 108(2), 248(1); “vested indefeasibly” — 248(9.2); “writ- 
ten” — Interpretation Act 35(1)“writing”. 


DIVISION C — COMPUTATION OF TAXABLE INCOME 
109. [Repealed under former Act] 


110. (1) Deductions permitted — For the purpose of computing 
the taxable income of a taxpayer for a taxation year, there may be 
deducted such of the following amounts as are applicable: 


(a) [Repealed under former Act] 


Selected Cases [para. 110(1)(a)]: Bradley v. R., [1998] 3 C.T.C. 393 (FCA) 
(Forgiveness of non-existent loan could not be part of carry forward). 


(b)-(b.1) [Repealed under former Act] 


Selected Cases [para. 110(1)(b.1)]: Friedberg v. Canada, [1992] 1 C.T.C. 1 
(FCA); leave to appeal to SCC refused (July 2, 1992), Doc. 22990 [unreported] (No 
deduction was permitted in respect of a gift where taxpayer had no title to property 
when he donated it), 


(c) [Repealed under former Act] 


Selected Cases [para. 110(1)(c)]: Brown v. Canada, [1995] 1 C.T.C. 208 (FCTD) 
(“Designed” can be read as meaning “intended”. Air conditioner deductible as medical 
expense). 


(d) employee [stock] options — an amount equal to '/2 of 
the amount of the benefit deemed by subsection 7(1) to have 
been received by the taxpayer in the year in respect of a security 
that a particular qualifying person has agreed after February 15, 
1984 to sell or issue under an agreement, or in respect of the 
transfer or other disposition of rights under the agreement, if 


(i) the security was acquired under the agreement by the tax- 
payer or a person not dealing at arm’s length with the tax- 
payer in circumstances described in paragraph 7(1)(c), 


(i.1) the security 


(A) is a prescribed share at the time of its sale or issue, as 
the case may be, 


(B) would have been a prescribed share if it were issued 
or sold to the taxpayer at the time the taxpayer disposed 
of rights under the agreement, 


(C) would have been a unit of a mutual fund trust at the 
time of its sale or issue if those units issued by the trust 
that were not identical to the security had not been issued, 
or 


(D) would have been a unit of a mutual fund trust if 


(I) it were issued or sold to the taxpayer at the time the 
taxpayer disposed of rights under the agreement, and 


(ID) those units issued by the trust that were not identi- 
cal to the security had not been issued, 
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(ii) where rights under the agreement were not acquired by 
the taxpayer as a result of a disposition of rights to whic 
subsection 7(1.4) applied, : 
(A) the amount payable by the taxpayer to acquire the se- 
curity under the agreement is not less than the amount by 
which 3 69 
(I) the fair market value of the security at the time the 
agreement was made 


exceeds 


(II) the amount, if any, paid by the taxpayer to acquire 
the right to acquire the security, and 


(B) at the time immediately after the agreement was 
made, the taxpayer was dealing at arm’s length with 


(I) the particular qualifying person, 
(II) each other qualifying person that, at the time, was 


an employer of the taxpayer and was not dealing at 
arm’s length with the particular qualifying person, and 


(III) the qualifying person of which the taxpayer had, 
under the agreement, a right to acquire a security, and 


(iii) where rights under the agreement were acquired by the 
taxpayer as a result of one or more dispositions to which sub- 
section 7(1.4) applied, 


(A) the amount payable by the taxpayer to acquire the se- 
curity under the agreement is not less than the amount 
that was included, in respect of the security, in the amount 
determined under subparagraph 7(1.4)(c)(ii) with respect 
to the most recent of those dispositions, 


(B) at the time immediately after the agreement the rights 
under which were the subject of the first of those disposi- 
tions (in this subparagraph referred to as the “original 
agreement”) was made, the taxpayer was dealing at arm’s 
length with 


(1) the qualifying person that made the original 
agreement, 


(II) each other qualifying person that, at the time, was 
an employer of the taxpayer and was not dealing at 
arm’s length with the qualifying person that made the 
original agreement, and 


(III) the qualifying person of which the taxpayer had, 
under the original agreement, a right to acquire a 
security, 


(C) the amount that was included, in respect of each par- 
ticular security that the taxpayer had a right to acquire 
under the original agreement, in the amount determined 
under subparagraph 7(1.4)(c)(iv) with respect to the first 
of those dispositions was not less than the amount by 
which 


(I) the fair market value of the particular security at 
the time the original agreement was made 


exceeded 


(II) the amount, if any, paid by the taxpayer to acquire 
the right to acquire the security, and 


(D) for the purpose of determining if the condition in par- 

agraph 7(1.4)(c) was satisfied with respect to each of the 

particular dispositions following the first of those 

dispositions, 
(I) the amount that was included, in respect of each 
particular security that could be acquired under the 
agreement the rights under which were the subject of 
the particular disposition, in the amount determined 
under subparagraph 7(1.4)(c)(iv) with respect to the 
particular disposition 

was not less than 


(II) the amount that was included, in respect. of the 
particular security, in the amount determined: under 
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subparagraph 7(1.4)(c)(ii) with respect to the last of 
those dispositions préceding the particular disposition; 


Related Provisions: 7(1.4)——Rules where options exchanged; 7(1.5) — Rules 
where securities exchanged; 7(1.7) — Deemed. disposition where rights cease to be ex- 
ercisable; 7(2) — Securities held by trustee; 7(6)(a) — Sale. to trustee for employees; 
7(7) — Definitions; 7(14) — Deferral deemed . valid. at CRA’s discretion; 
110(1)(d.01) — Deduction on donating employee stock-option shares to charity; 
110(1)(d.1) — Alternative deduction; 110(1.1); (4.2)— Election by employer to forgo 
deduction for cash-out. payment; 110(1.5)— Determination of ,amounts; 110(1.7), 
(1.8) — Reduction in exercise price of stock option; 110.1(3)(b)(i),— Reduced recap- 
ture on donation of property to charity; 111(8)“non-capital loss” A:E — Amount in- 
cluded in non-capital loss; 111.1 — Order of applying provisions; 114.2 — Deductions 
in separate returns; 127,.52(1)(h)(i1) — Deduction partly allowed for minimum tax pur- 
poses; 153(1.01) — Withholding tax on stock option benefits; 164(6.1).— Exercise or 
disposition of employee stock option by legal representative of deceased employee; 
180.01 — Election to reduce tax on shares that have dropped in value. 


History: Subpara. (i) added and former subpara. 110(1)(d)(i) renumbered as (i.1), by 
9010, c. 25, subsec. 20(1), applicable in respect of acquisitions of securities and trans- 
fers or dispositions of rights occurring after 4:00 p.m. EST, March 4, 2010. Subpara. (i) 
formerly read: 


(i) the security 
(A) is a prescribed share at the time of its sale or issue, as the case may be, 


(B) would have been a prescribed share if it were issued or sold to the tax- 
payer at the time the taxpayer disposed of rights under the agreement, 


(C) would have been a unit ofa mutual fund trust at the time of its sale or 
issue if those units issued by the trust that were not identical to the security 
had not been issued, or 


_(D) would have been a unit of a mutual fund trust. if 


(1) it were issued or sold to the taxpayer at the time the taxpayer dis- 
posed of rights under the agreement, and 


(II) those units issued by the trust that were not identical to the security 
had not been issued, 


The opening words of para. 110(1)(d) amended by 2001, c. 17, subsec. 84(1) to replace 


the fraction “1/4” with “1/2”, applicable to 2000 et seq. except that, for the 2000 taxa- _ 


tion year, the reference shall be read as.a reference to 


' (a) the fraction “1/4”, if the transaction, event or circumstance as a result of which 
a benefit is deémed ‘by subsec. 7(1), as amended, to have been received by a tax- 
payer occurred before February 28, 2000, and 


(b) the fraction “1/3”, if the transaction, event or circumstance as a result of which 
a benefit is deemed by subsec. 7(1), as amended, to have been received by a tax- 
payer occurred after February 27, 2000 and before October 18, 2000. 


Subparas. 110(1)(d)Gi) and (iii) amended by the said c. 17, subsec, 84(2), applicable to 
1998 ef seg. The subparas. formerly read: 


(i). where rights under the agreement were not acquired by the taxpayer as a 
result of the disposition of rights to’ which subsection 7(1.4) ‘applied, 


(A) the amount payable by the taxpayer to acquire the security under the 
agreement (determined without reference to any change in the value of a 
currency of a country other than Canada relative to Canadian currency dur- 
ing the period between the time the agreement was made and the time the 
security was acquired) is not less than the amount by which 


_ @) the fair market value of the security at the time the agreement was — 
made ; 


exceeds 


(II) the amount; if any, paid by the taxpayer to acquire the right to ac- 
quire the security, and 


(B) immediately after the agreement was made, the taxpayer was dealing at 
arm’s length with the particular person and with each qualifying person with 
which the particular person was not dealing at arm’s length, and 


(iii) where rights under the agreement were acquired by the taxpayer as a result 
_ of one or more dispositions to which subsection 7(1.4) applied, 


(A) the amount payable by the taxpayer, to acquire the old security under the 
exchanged option in respect of the first of those dispositions (determined 
without reference to any change in the value of a currency of a country other 
than Canada relative to Canadian currency during the period between the 
time the agreement was made and the time the security was acquired), was 
not less than the amount by which 


(J) the fair market value of the old security at the time the agreement in 
respect of the exchanged option was made 


exceeds 


(II) the amount, if any, paid by the taxpayer to acquire the right to ac- 
quire the old security, and 


S. 110(1)(d@) 


(B) immediately after each of those dispositions, the taxpayer was dealing at 
arm’s length with 


(1) the qualifying: person with whom the taxpayer-entered into an agree- 
ment to receive consideration in respect of the disposition, and 


(ID) each qualifying person with which the qualifying person described 
in subclause (1). did not deal at arm’s length; 


Para. 110(1)(d) amended by 1999, c, 22, s. 26, applicable to 1998 et seg. It formerly 
read: 


(d) employee stock options — where, after February 15, 1984, 


(i) a corporation has agreed to: sell, issue or cause to be issued to the tax- 
payer a share of its capital stock or of the capital stock of another corpora- 
tion with which it does not deal at arm’s length, 


(ii) the share was.a prescribed share-at the time of its sale or issue, as the 
case may be, or, where the taxpayer has disposed of rights under the agree- 
ment, the share would have been a prescribed share if it were issued or sold 
to the taxpayer at the time the taxpayer disposed of such rights, 


(iii) the amount payable by the taxpayer to acquire the share under the agree- 
ment (determined without reference to any change in the value of a currency 
of a country other than Canada relative to Canadian currency during the pe- 
riod between the time the agreement was made and the time the share. was 
acquired) is not less, than the amount by which 


(A) the fair market value of the share at the time the agreement was 
made 


exceeds 


(B) the amount, if any, paid by the taxpayer to acquire the-right to ac- 
quire the share, 


or where the rights under the agreement were acquired by the taxpayer as a 
result of one or more dispositions of rights to: which subsection 7(1.4) ap- 
plied, the amount payable’ by the taxpayer to acquire the old share under the 
original option (determined without reference to any change in the value ofa 
currency of a country other than Canada relative to Canadian currency dur- 
ing the period between the time the agreement was made and the time the 
share was acquired) that was disposed of in consideration for a new option in 
the first such disposition was not less than ‘the amount by which 


(C) the fair market value of the old share at the time the agreement in 
respect of the original option was made 


exceeds 


(D) the amount, if any, paid by the taxpayer to acquire the right to ac- 
quire the old share, and 


(iv) at the time immediately. after the agreement was made ,and, where the 
rights under the agreement were acquired by the taxpayer as a result of one 
or more dispositions to which subsection 7(1.4) applied, at the time the 
agreement in respect of the original option was made and at the time imme- 
diately after each disposition, the taxpayer was dealing at arm’s length with 
the corporation, the other corporation and the corporation of which the tax- 
payer is an employee, 

an amount equal to '/4 of the amount of the benefit deemed by subsection 7(1) to 


have been received by the taxpayer in the year in respect of the share or the 
transfer or other disposition of the rights under the agreement; 


Subpara. 110(1)(d)(ii) substituted by 1994, c. 21, subsec. 49(1), applicable to 1992 et 
seq. That subpara. formerly read: 


(iii) the amount payable by the taxpayer to acquire the share under the agreement 
is not less than the amount by. which 


(A) the fair market value of the share at the time the agreement was made 
exceeds 


(B) the amount, if any, paid by the taxpayer to acquire the right to acquire 
the share, 


or where the rights under the agreement were acquired by the taxpayer as a result 
of one or more dispositions of rights to. which subsection 7(1.4) applied, the 
amount payable by the taxpayer to acquire the old share under the original option 
that was disposed of in consideration for a new option in the first such disposi- 
tion was not less than the amount by which 


(C) the fair market value of the old share at the time that the agreement in 
respect of the original option was made 


exceeds 


(D) the amount, if any, paid by the taxpayer to acquire the right to acquire 
the old share, and 


Para. 110(1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(1), to substitute 
subparas. (i) to (iv), applicable to 1988 et seq., except that, in the application of the 
para. with respect to shares acquired or rights in respect of shares transferred or other- 
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wise disposed of before 1990, the reference therein to “!/«” shall be read as ‘“!/;”. Sub- 
paras. (i) to (iv) formerly read: 


(i) a corporation has agreed to sell or issue to the taxpayer a share of its capital 
stock or the capital stock of another corporation with which it does not deal at 
arm’s length, 


(ii) the share was a prescribed share at the time of its sale or issue, as the case 
may be, or, in circumstances where the taxpayer has disposed of the taxpayer’s 
rights under the agreement, the share would have been a prescribed share if it 
were issued or sold to the taxpayer at the time the taxpayer disposed of his rights, 


(iii) the amount payable by the taxpayer to acquire the share under the agreement 
is not less than the fair market value of the share at the time the agreement was 
made, and 


(iv) at the time immediately after the agreement was made the taxpayer was deal- 
ing at arm’s length with the corporation, the other corporation and the corpora- 
tion of which the taxpayer is an employee, 


Selected Cases [para. 110(1)(d)]: McAnulty v. R., [2002] 1 C.T.C, 2035 (TCC) 
(Option granted when officer with ostensible authority committed to it; board resolu- 
tions merely’ confirmatory). 


Regulations: 6204 (prescribed share). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options; IT- 
151R5: Scientific research and experimental development expenditures. 


1.T. Technical News: 7 (stock options plans — receipt of cash in lieu of shares); 19 
(Securities option plan — disposal of securities option rights for shares). 


(d.01) charitable donation of employee option securi- 
ties — subject to subsection (2.1), if the taxpayer disposes of a 
security acquired in the year by the taxpayer under an agreement 
referred to in subsection 7(1) by making a gift of the security to 
a qualified donee, an amount in respect of the disposition of the 
security equal to '/ of the lesser of the benefit deemed by para- 
graph 7(1)(a) to have been received by the taxpayer in the year 
in respect of the acquisition of the security and the amount that 
would have been that benefit had the value of the security at the 
time of its acquisition by the taxpayer been equal to the value of 
the security at the time of the disposition, if 


(i) the security is a security described in subparagraph 
38(a.1)(i), 


(ii) [Repealed] 


(ii) the gift is made in the year and on or before the day that 
is 30 days after the day on which the taxpayer acquired the 
security, and 


(iv) the taxpayer is entitled to a deduction under paragraph 
(d) in respect of the acquisition of the security; 


Related Provisions: 7(1.3) — Order of disposition of securities; 7(2) — Securities 
held by trustee; 7(6)(a) — Sale to trustee for employees; 38(a.1), (a.3) — Parallel in- 
clusion rate for capital gains on donated shares or exchangeable partnership interests; 
110(2.1) — Donation made with proceeds of sale; 111(8)“non-capital loss” A:E — 
Amount included in non-capital loss; 127.52(1)(h)(iii) — Deduction allowed for mini- 
mum tax purposes; 153(1.01) — Withholding tax on stock option benefits. 


History: The opening words of para. 110(1)(d.01) amended to substitute “if the tax- 
payer disposes” for “where the taxpayer disposes” and “donee” for “donee (other than a 
private foundation)” by 2007, c. 35, s. 29, applicable in respect of gifts made after 
March 18, 2007. 


The opening words of para. 110(1)(d.01) amended by 2006, c. 4, s. 56, applicable to 
gifts made after May 1, 2006. The opening words formerly read: 


(d.01) subject to subsection (2.1), where the taxpayer disposes of a security ac- 
quired in the year by the taxpayer under an agreement referred to in subsection 
7(1) by making a gift of the security to a qualified donee (other than a private 
foundation), an amount in respect of the disposition of the security equal to '/ of 
the lesser of the benefit deemed by paragraph 7(1)(a) to have been received by 
the taxpayer in the year in respect of the acquisition of the security and the 
amount that would have been that benefit had the value of the security at the 
time of its acquisition by the taxpayer been equal to the value of the security at 
the time of the disposition, if 


Subpara. 110(1)(d.01)(ii) repealed by 2002, c. 9, subsec. 33(1), applicable to disposi- 
tions that occur after 2001. The subpara. formerly read: 


(ii) the taxpayer acquired the security after February 27, 2000 and before 2002, 


Para. 110(1)(d.01) added by 2001, c. 17, subsec. 84(3), applicable to 2000 et S€q. eX- 
cept that, for the 2000 taxation year, the reference to the fraction “1/4” shall be read as 
a reference to the fraction “1/3” if the transaction, event or circumstance as a result of 


which a benefit is deemed by subsec. 7(1), as amended by 2001, c. 17, to have been 
received by a taxpayer occurred after February 27, 2000 and before October 18, 2000, 


(d.1) idem [employee stock options] — where the taxpayer 


(i) is deemed, under paragraph 7(1)(a) by virtue of subsection 
7(1.1), to have received a benefit in the year in respect of a 
share acquired by the taxpayer after May 22, 1985, 


(ii) has not disposed of the share (otherwise than as a conse- 
quence of the taxpayer’s death) or exchanged’ the share — 
within two years after the date the taxpayer acquired it, and 


(iii) has not deducted an amount under paragraph (d) in re- 

spect of the benefit in computing the taxpayer’s taxable in- 

come for the year, ; 

an amount equal to '/2 of the amount of the benefit; 7, 

Related Provisions: 7(1.3) — Order of disposition of securities; 7(1.5) — Rules 
where securities exchanged; 7(1.6) — Emigration does not trigger disposition for pur- 
poses of 110(1)(d.1); 7(2) — Securities held by trustee; 7(6)(a) — Sale to trustee for 
employees; 110(1)(d)— Alternative deduction; 11 1(8)“non-capital _ loss” A:E — 
Amount included in non-capital loss; 111.1 — Order of applying provisions; 114.2 — 
Deductions in separate returns; 127.52(1)(h)(iv) — Deduction partly allowed for mini- 
mum tax purposes; 248(8) — Meaning of “consequence” of death. 
History: Para. 110(1)(d.1) amended to replace the reference to “'/,” with “'/” by 2001, 
c. 17, subsec. 84(4), applicable in respect of dispositions and exchanges that occur after 
February 27, 2000 except that, for dispositions and exchanges that occurred after Feb- 
tuary 27, 2000 and before October 18, 2000, the reference to the fraction “'/2” shall be 
read as a reference to the fraction “!/”. 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 


(d.2) prospector’s and grubstaker’s shares — where the 
taxpayer has, under paragraph 35(1)(d), included an amount in 
the taxpayer’s income for the year in respect of a share received 
after May 22, 1985, an amount equal to | of that amount unless 
that amount is exempt from income tax in Canada by reason of a 
provision contained in a tax convention or agreement with an- 
other country that has the force of law in Canada; 
Related Provisions: 111(8)“non-capital loss” A:E — Amount included in non-capi- 
tal loss; 111.1 — Order of applying provisions; 114.2 — Deductions in separate re- 
turns; 127.52(1)(h)(iv) — Deduction partly allowed for minimum tax purposes. 
History: Para. 110(1)(d.2) amended to replace the reference to “!/,” with “"/2” by 2001, 
c. 17, subsec. 84(4), applicable in respect of dispositions and exchanges that occur after 
February 27, 2000 except that, for dispositions and exchanges that occurred after Feb- 
tuary 27, 2000 and before October 18, 2000, the reference to the fraction “!/2” shall be 
read as a reference to the fraction “!/3”, 


(d.3) employer’s shares [where election made re 
DPSP] — where the taxpayer has, under subsection 147(10.4), 
included an amount in computing the taxpayer’s income for the 
year, an amount equal to '/2 of that amount; 
Related Provisions: 111(8)“non-capital loss” A:E — Amount included in non-capi- 
tal loss; 111.1 — Order of applying provisions; 114.2 — Deductions in separate re- 
turns; 127.52(1)(h)Gv) — Deduction partly allowed for minimum tax purposes. 


History: Para. 110(1)(d.3) amended to replace the reference to “'/s” with “/” by 2001, 
c. 17, subsec. 84(4), applicable in respect of dispositions and exchanges that occur after 
February 27, 2000 except that, for dispositions and exchanges that occurred after Feb- 
ruary 27, 2000 and before October 18, 2000, the reference to the fraction “'/” shall be 
read as a reference to the fraction “!/”. 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived). 


(e)—(e.2) [Repealed under former Act] 


(f) deductions for payments — any social assistance pay- 
ment made on the basis of a means, needs or income test and 
included because of clause 56(1)(a)(i)(A) or paragraph 56(1)(u) 
in computing the taxpayer’s income for the year or any amount 
that is 


(i) an amount exempt from income tax in Canada because of 
a provision contained in a tax convention or agreement with 
another country that has the force of law in Canada, 


(ii) compensation received under an employees’ or workers’ 
compensation law of Canada or a province in respect of an 
injury, disability or death, except any such compensation re- 
ceived by a person as the employer or former employer of 
the person in respect of whose injury, disability or death the 
compensation was paid, 
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(iii) income from employment with a prescribed international 
organization, 


(iv) the taxpayer’s income from employment with a pre- 
scribed international non-governmental organization, where 
' the taxpayer 


(A) was not, at any time in the year, a Canadian citizen, 


(B) was a non-resident person immediately before begin- 
ning that employment in Canada, and 


(C) if the taxpayer is resident in Canada, became resident 
in Canada solely for the purpose of that employment, or 


(v) the lesser of 


(A) the employment income earned by the taxpayer as a 
member of the.Canadian Forces, or as a police officer, 
while serving on 


(I) a deployed operational mission (as determined by 
the Department of National Defence) that is assessed 
for risk allowance at level 3 or higher (as determined 
by, the Department of National Defence), 


(II) a prescribed mission that is assessed for risk al- 
lowance at level 2 (as determined by the Department 
of National Defence), or 


(II) any other mission that is prescribed, and 


(B) the employment income that would have been so 
earned by the taxpayer if the taxpayer had been paid at 
the maximum rate of pay that applied, from time to time 
during the mission, to a non-commissioned member of 
the Canadian Forces; 


to the extent that it is included in computing the taxpayer’s in- 
come for the year; 


Related Provisions: 56(1)(u) — Social assistance payments; 56(1)(v) — Workers’ 
compensation; 60(j) — Transfer of superannuation benefits; 81(1)(a) — Amounts not 
included in income; 111(8)“non-capital loss”A:E — Amount included in non-capital 
loss; 111.1 — Order of applying provisions; 114.2 — Deductions in separate returns; 
126(7)‘tax-exempt income” — Income exempted by tax treaty; 127.52(1)(h)(v) — Ap- 
plication of deduction for minimum tax purposes; 146(1)“earned income”(c) — In- 
come exempted by tax treaty is not earned income. of a non-resident for RRSP pur- 
poses; 150(1)(a)(ii) — Requirement for non-resident corporation claiming treaty 
exemption to file tax return; 153(1.1) — Application for reduced source withholding 
where amount exempt from tax under treaty; 248(1)“treaty-protected business”, 
“treaty-protected property’ — Amounts exempted by tax treaty. 


History: Subpara. 110(1)(f)(v) added by 2005, c. 19, s. 18, applicable to 2004 er seq. 
Subpara. 110(1)(f)(iv) added by 1994, c. 21, subsec. 49(3), applicable to 1993 et seq. 


Subpara. 110(1)(f)(Gii) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 45, applicable to 
1991 et seq. 


Para. 110(1)(f) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(2), applicable 
to 1991 et seg. Para. (f) formerly read: 


(f) any amount that is 


(i) an amount exempt from income tax in Canada by virtue of a provision 
contained in a tax convention or agreement with another country that has the 
force of law in Canada, 


(ii) compensation received under an employees’ or workers’ compensation 
law of Canada or a province in respect of an injury, disability or death, ex- 
cept any such compensation received by a person as the employer or former 
employer of the person in respect of whose injury, disability or death the 
compensation was paid, or 


(iii) a social assistance payment made on the basis of a means, needs or 
income test by a registered charity or under a program (other than a pre- 
scribed program) provided for by an Act of Parliament or a law of a prov- 
ince where the payment is received by the individual in respect of whom the 
social assistance was provided or by a person who, at the time the payment 
was made, resided with the individual; 


Selected Cases [para. 110(1)(f)]: Hahn v. R., [2012] 1 C.T.C. 102 (FCA) (CRA 
publication on excluded amount could not override provisions of Act); Granaas v. R., 
[2010] 1 C.T.C. 2217 (TCC) (Superannuation benefits not income from employment); 
Cloutier y. R., [2003] 3 C.T.C. 2075 (TCC) (Mere employment by government not 
equivalent to performance of government function); Whitney v. R., [2002] 3 C.T.C. 476 
(FCA) (Amounts received pursuant to collective agreement are income from employ- 
ment, not compensation received under compensation law); Hughes v. R., [2002] 3 
C.T.C. 2184 (TCC) (Pension exempt from tax in U.K. nevertheless taxable in Canada), 
Cai y. Canada, [1996] 3 C.T.C. 2724 (TCC) (Taxpayer’s presence in Canada was more 
than just as student). pal 


S. 110)@ 


Regulations: 102(6) (no source withholding on 110(1)(f)(v) amounts); 232, 233 (in- 
formation return); 7500 (prescribed missions for 110(1)(f)(v)(A)CD); 8900(1) (pre- 
scribed international organization for 110(1)(f)Gii); 8900(2) (prescribed. international 
non-governmental organization for 110(1)(f)(iv)). 


Interpretation Bulletins: IT-202R2: Employees’ or workers’ compensation; IT- 
499R: Superannuation or pension benefits; IT-528: Transfers of funds between regis- 
tered plans. 


CRA Audit Manual: 27.34.0: Social assistance payments. 


(g) financial assistance [adult basic education] — any 
amount that 


(i) is received by the taxpayer in the year under a program 
referred to in subparagraph 56(1)(r)(ii) or (iii), a program es- 
tablished under the authority of the Department of Human 
Resources and. Skills Development Act ora prescribed 
program, 

(ii) is financial assistance for the payment of tuition fees of 
the taxpayer that are not included in computing an amount 
deductible under subsection 118.5(1) in computing the tax- 
payer’s tax payable under this Part for any taxation year, 


(iii) is included in computing the taxpayer’s income for the 
year, and 


(iv) is not otherwise deductible in computing the taxpayer’s 
taxable income for the year; 
Related Provisions: 60(n) — No second deduction if amount repaid; 111(8)“non- 
capital loss”A:E — Amount included in non-capital loss; 127:52(1)(h)(vi) — Deduc- 
tion allowed for minimum tax purposes. 
History: Subpara. 110(1)(g)@) amended by 2005, c. 34, para. 81(a) to substitute “De- 
partment of Human Resources and Skills Development Act’ for “Department of Human 
Resources Development Act’, proclaimed in force October 5, 2005. 


Para. 110(1)(g) added by 2002; c. 9, subsec. 33(2), applicable to 1997 et seq. and, 

notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 

penalty for any taxation year shall be made that is necessary to give effect to the 

paragraph. 

Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 

search grants and financial assistance. 
(h) [grandfathering 50% inclusion of pre-1996 US social 
security] — 35 per cent of the total of all benefits (in this para- 
graph referred to as “U.S. social security benefits”) that are re- 
ceived by the taxpayer in the taxation year and to which para- 
graph 5 of Article XVIII of the Convention between Canada and 
the United States of America with respect to Taxes on Income 
and on Capital as set out in Schedule I to the Canada-United 
States Tax Convention Act, 1984, S.C. 1984, c. 20, applies, if 


(i) the taxpayer has continuously during a period that begins 
before 1996 and ends in the taxation year, been resident in 
Canada, and has. received U.S. social security benefits in 
each taxation year that ends in that period, or 


(ii) in the case where the benefits are payable to the taxpayer 
in respect of a deceased individual, 


(A) the taxpayer was, immediately before the deceased 
individual’s death, the deceased individual’s spouse or 
common-law partner, 


(B) the taxpayer has continuously during a period that be- 
gins at the time of the deceased individual’s death and 
ends in the taxation year, been resident in Canada, 


(C) the deceased individual was, in respect of the taxation 
year in which the deceased individual died, a taxpayer de- 
scribed in subparagraph (i), and 

(D) in each taxation year that ends in a period that begins 
before 1996 and that ends in the taxation year, the tax- 
payer, the deceased individual, or both of them, received 
U.S. social security benefits. 

History: Para. 110(1)(h) added by 2010, c. 12, s. 12, applicable to 2010 et seq. 


(i) [Repealed under former Act] 


History: Para. 110(1)(i) repealed by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(3), 
applicable to 1989 et seg. Para. (i) formerly read: 
(i) unemployment insurance benefit repayment — any benefit repayment 
payable by the taxpayer under Part VII of the Unemployment Insurance Act on or 
before April 30 of the following year to the extent that the amount was not de- 
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ductible in computing the taxpayer’s taxable income for any previous taxation” 
year; ) 


Para. 110(1)(i) added by 1979, c. 5, s. 33, applicable to 1979 er seq. 


(j) home relocation loan — where the taxpayer has, by virtue 
of section 80.4, included an amount in the taxpayer’s income for 


the year in respect of a benefit received by the taxpayer in re- 
spect of a home relocation loan, the least of 


(i) the amount of the benefit that would have been deemed to 
have been received by the taxpayer under section 80.4 in the 
year if that section had applied only. in respect of the home 
relocation loan, 


(1i) the amount of interest for the year that would be com- 
puted under paragraph 80.4(1)(a) in respect of the home relo- 
cation loan if that loan were in the amount of $25,000 and 
were extinguished on the earlier of 


(A) the day that is five years after the day on which the 
home relocation loan was made, and 


(B) the day on which the home relocation loan was extin- 
guished, and 


(ili) the amount of the benefit deemed to have been received 
by the taxpayer under section 80.4 in the year; and 


Related Provisions: 80.4(4) — Interest on home relocation loan; 110(1.4) — Re- 
placement of home relocation loan; 111(8)“non-capital loss” A:E — Amount included 
in non-capital loss; 111.1 — Order of applying provisions; 114.2 — Deductions in sep- 
arate returns; 127.52(1)(h) — Deduction disallowed for minimum tax purposes. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


1.T. Technical News: 6 (payment of mortgage interest subsidy by employer). 


(k) Part V1.1 tax — % of the tax payable under subsection 
191.1(1) by the taxpayer for the year. 


_ Proposed Amendment — 110(1)(k) 


(k) Part V1.1 tax — the amount determined by. multiplying 
the taxpayer’s tax payable under subsection 191.1(1) for the 
year, by we 


(i) if the taxation year ends before 2010, 3, 


Gi) if the taxation year ends after 2009 and before 2012, 
3.2, and a 


(iii) if the taxation year ends after 2011, 3.5. 


Application: The July 16, 2010 draft legislation (Part.1 — technical), subsec, 59(1), 
will amend para. 110(1)(k) to read as above, applicable to 2003 er seq, 


Technical Notes (July 2010): Paragraph 110(1)(k) provides a deduction in com- 
puting a corporation’s taxable income, The amount of the deduction is equal to a 
multiple of the amount of any tax payable by the corporation for the year under Part 
VII of the Act on dividends it pays on taxable preferred shares. This deduction ap- 
proximates the income that would have generated an amount of income tax under 
Part I equal to the tax under Part VL.1, To produce that result, the multiple used for 
this deduction is based on the implied combined federal and provincial corporate 
income tax rate used for the purpose of Part VL.1. This amendment increases the 
multiple used in paragraph 110(1)(k) for the 2003 and subsequent taxation years in 
light of the changes made to Part V1.1 to reflect the reductions in the general federal 
corporate income tax rate. This amendment is made in the course of the review of 
provisions in the Income Tax Act that assume a specific underlying corporate income 
tax rate in the context of the reductions in the general federal corporate income tax 
Tale, as was announced in the Economic Statement delivered on October 30, 2007. 
The review of other such provisions continues and any other amendments will be 
announced upon completion of that review. ie 


Letter from Dept. of Finance, Aug. 2, 2002: See under 191,1(1)(a)(i). 
Related Provisions: 111(5) — Change in control of corporation: 111(8)“non-capital 
loss” A;E — Amount included in non-capital loss; 191,3(4) — Related corporations. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 


Forms: T2 SCH 43: Calculation of Parts IV.1 and VI.1 taxes, 
(1.1) Election by particular qualifying person — For the pur- 


pose of computing the taxable income of a taxpayer for a taxation 
year, paragraph (1)(d) shall be read without reference to its subpara- 


graph (i) in respect of all rights granted: to the taxpayer under an 
agreement to sell or issue securities referred to in subsection 7(1) if 


(a) the particular qualifying person elects in prescribed form that 
neither the particular qualifying person nor any person not deal- 
ing at arm’s length with the particular qualifying person will de- 
duct in computing its income for a taxation year any amount 
(other than a designated amount described in subsection ( 1.2)) in 
respect of a payment to or for the benefit of a taxpayer for the 
taxpayer’s transfer or disposition of rights under the agreement; 


(b) the particular qualifying person files the election with the 
Minister; 

(c) the particular qualifying person provides the taxpayer with 
evidence in writing of the election; and 


(d) the taxpayer files the evidence with the Minister with the 
taxpayer’s return of income for the year in which a deduction 
under paragraph (1)(d) is claimed. | 
Related Provisions: 18(1)(m)—No deduction for amount in respect of which 
election made; 110(1.2) — Designated amount. 
History: Subsec. 110(1.1) added by 2010, c. 25, subsec. 20(2), applicable in respect of 


acquisitions of securities and transfers or dispositions of rights occurring after 4:00 
p.m. EST, March 4, 2010. 


(1.2) Designated amount — For the purposes of subsection 
(1.1), an amount is a designated amount if the following conditions 
are met: 


(a) the amount would otherwise be deductible in computing the 
income of the particular qualifying person in the absence of sub- 
section (1.1); 


(b) the amount is payable to a person 


(1) with whom the particular qualifying person deals at arm’s 
length, and 


(ii) who is neither an employee of the particular qualifying 
person nor of any person not dealing at arm’s length with the 
particular qualifying person; and 
(c) the amount is payable in respect of an arrangement entered 
into for the purpose of managing the particular qualifying per- 
son’s financial risk associated with a potential increase in value 
of the securities under the agreement described in subsection 
Ci. , 
History: Subsec. 110(1.2) added by 2010, c. 25, subsec. 20(2), applicable in respect of 


acquisitions of securities and transfers or dispositions of rights occurring after 4:00 
p.m. EST, March 4, 2010. 


(1.3) [Repealed under former Act] 


(1.4) Replacement of home relocation loan — For the pur- 
poses of paragraph (1)(j), a loan received by a taxpayer that is used 
to repay a home relocation loan shall be deemed to be the same loan 
as the relocation loan and to have been made on the samé day as the 
relocation loan. 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


(1.5) Determination of amounts relating to employee 

security [stock] options — For the purpose of paragraph (1)(d), 
(a) the amount payable by a taxpayer to acquire a security under 
an agreement referred to in subsection 7(1) shall be determined 
without reference to any change in the value of a currency of a 
country other than Canada, relative to Canadian currency, occur- 
ring after the agreement was made; 


(b) the fair market value of a security at the time an agreement 
in respect of the security was made shall be determined on the 
assumption that all specified events associated with the security 
that occurred after the agreement was made and before the sale 
or issue of the security or the disposition of the taxpayer’s rights 
under the agreement in respect of the security, as the case may 
be, had occurred immediately before the agreement was made; 
and q 


(c) in determining the amount that was included, in respect of a 
security that a qualifying person has agreed to sell or issue to a 
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‘taxpayer, in the amount determined under subparagraph 
—7(1.4)(c)(ii) for the purpose of determining if the condition in 
paragraph 7(1 .4)(c) was satisfied with respect to a particular dis- 
position, an assumption shall be made that all specified events 
associated with the security that occurred after the particular dis- 
position and before the sale or issue of the security or the tax- 
payer’s subsequent disposition of rights under the agreement in 
respect of the security, as the case may be, had cecg hee imme- 
‘diately before the particular disposition. 


- Related Provisions: 110(1.6) — Meaning of “specified event”; 110(1.7) — Defini- 
tions in 7(7) apply. 


History: Subsec. 110(1.5) amended by 2001, c. 17, subsec. 84(5), applicable to 1998 
et seq. The subsec. formerly read: 


(1.5) Value of sharé under stock option — For the purpose of subparagraph 
(1)(d) (iii), the fair market value of a share of the capital stock of a corporation at 
the time an agreement in respect of the share was made shall be determined on 
the assumption that 


(a) any subdivision or consolidation of shares of the capital stock of the 
corporation, 


(b) any reorganization of share capital of the corporation, and 
(c) any stock dividend of the corporation 


occurring after the agreement was made and before the share was acquired had 
taken place immediately before the agreement was made. 


Subsec. 110(1.5) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 78(4), applicable to 
1988 et seq. 


interpretation Bulletins: IT-113R4: Benefits to employees — stock options. 
(1.6) Meaning of “specified event” — For the purpose of sub- 
section (1.5), a specified event associated with a security is, 
(a) where the security is a share of the capital stock of a 
corporation, 
(i) a subdivision or consolidation of shares of the capital 
stock of the corporation, 
(ii) a reorganization of share capital of the corporation, and 
(iii) a stock dividend of the corporation; and 
(b) where the security is a unit of a mutual fund trust, 
(i) a subdivision or consolidation of the units of the trust, and 


(ii) an issuance of units of the trust as payment, or in satisfac- 
tion of a person’s right to enforce payment, out of the trust’s 
income (determined before the application of subsection 
104(6)) or out of the trust’s capital gains. 


Related Provisions: 110(1.7) — Definitions in 7(7) apply. 

History: Subsec. 110(1.6) added by 2001, c. 17, subsec. 84(5), applicable to 1998 et 
seq. 

(1.7) Definitions in subsection 7(7) — The definitions in sub- 
section 7(7) apply for the purposes of subsections (1.5) and (1.6). 


History: Subsec. 110(1.7) added by 2001, c. 17, subsec. 84(5), applicable to 1998 et 
seq. 


1e e rights (referred 1 to in th [ : 
) as the “old rights’) that the axpayer ad under the agree-_ 
1 particul ime are deemed to 
F by the: taxpayer immediately before the. 


s the “new rights”) ‘that the caper: has t 
greement at the particular time are deemed to be equired by 
taxpayer at the particular time; and _ : 


the taxpayer is deemed to receive the ne 
_ eration for the disposition of the old rights. | 


S. 110(1.8) 


(1.8) Co ditions for subsec. (1.7) to apply — ‘The a followane 
are the conditions in respect of the reduction: . 


) that the taxpayer would not be entitled to a Acdustie under — 

raph (D@) if the taxpayer acquired securities under the 
t ‘the particular time and this sec- 

ce to subsection (1.7); pnd.) 


ne san ie would be entitled to oT Res 


a) it is fi filed 0 on or thn the » 60th day after this nek peter | 1S ye: to 


_ (&) it is in respect of a co acquired by the t 
tion is. assented 1 


‘ ver ee this es ome 


ie Cone bas 201 of Subsection 11001. 7) provides that the definitions in 
subsection 7(7) relating to employee security options also apply for the purposes of 
subsections 1 10(1.5) as 1 10(1. 6). Since subsection ae also provides for the defint- 


Pore in nthe amount (elemed: to in hee notes as the ‘ ‘exercise price’ , cayenle by 
ee mee an i ae sera option and the bie 


ensures that a reduction} in the exercise price ‘under an ioe 
ity optio: not disqualify the employee from claiming the security option 
deduction under paragraph 110€1)(d), if the reduction could have been effected by 

tions yey as the employee’ s ae for the 


Para le 110 d) bode: a deduction in computing taxable income in. circum- 

stances where subsection 7(1) deems an employee to have received a benefit from 

employment | in connection with the exercise or disposition of rights under an em- 

ployee option agreement. The deduction is currently equal to one-half of the amount 

of the employment benefit, and the effect of the deduction is to tax c the benefit ata 
‘ the capital gains inclusion rate. 


Puen 110(1)(d) sets out certain conditions that must be satisfied in order to qual- 
ify for the security option deduction. These conditions include a minimum exercise 
price requirement under the option giving rise to the benefit under subsection 70) 
and, if that option was acquired as a consequence of one or more qualifying ex- 
changes of optic ns, under each of the previous options. Thus, if a reduction in the 
exercise price inder an employee security option causes the exercise price to fall. 
below the minimum threshold established under paragraph 110(1)(d) for that option, 
the employee will not be entitled to claim the security option deduction. 


However, there are situations in which an otherwise disqualifying reduction in an 
option exercise price could be effected by way of an exchange of options without 
jeopardizing the employee’s eligibility for the deduction. This would be the case, for 
example, if the exercise price had originally been set at the fair market value (FMV) 
of the underlying securities at the time of grant, there is a subsequent decline in the 
FMV of the securities’ and the exercise price is adjusted to that lower FMV. The 
combined effect of subsections 110(1.7) and da. 8) is to deem such a reduction to have - 
been effected by way of an exchange, thus Jaap: that the eRe remains cligi- 
ble for the security option deduction. 


In particular, new subs tion 110(1. 7) a oviaie’ that, where there is a reduction in the 
exercise price under an employee security option and the conditions in subsection 
11001. 8) are satisfied, the employee is deemed to have disposed of the rights under 
the option immediately before the reduction and to have acquired the amended tights — 
immediately thereafter as consideration for the disposition. 


New subsection 110d. 8) sets out two conditions that must be satisfied in order. for 
new subsection 110(1.7) to apply. 

First, the employee would not cia for the security option deduction if ale 
_ option were exercised immediately after the exercise Price reduction (and sub- 
section 110(1.7) were disregarded). 
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"© Second, the employee would have been eligible for the deduction had there, in 
fact, been an exchange of options and the employee exercised the option imme- 


These conditi sions of subsection 110(1.7) apply only where. 
an otherwise disqualifying reduction in the exercise price under an employee security 
option could have been effected by way of an exchange of options without so dis- 
qualifying the employee. — — 


Example: ; . LS 
Pierre is granted an option to acquire ten shares of Company A at an exercise : 
price of $100 a share, which is the FMV of such a share at that time. Aftera — 
downturn of the business, the Company amends the option to reduce the exercise — 
price to $30 a share, which is the new FMV of such a share. - 


Results: 


Without the benefit of subsection 110(1 .7), paragraph 110(1)(d) would require 
that the exercise price under the option at the time of exercise be no less than the 

_ FMV of the underlying share at the time the option was granted. Since the exer- 
cise price of $30 would be less than the FMV of $100 at the time the option was 
issued, this condition would not be met and Pierre would not be eligible for the : 
Security option deduction. 


If the reduction had been effected by way of an exchange of options, there would 
have been no increase in the net benefit associated with the option (i.e., the dif- 
ference between the FMV of the shares under the “new option” and the “new 

_ exercise price” ($300 - $300 = $0) would have been no greater than the differ- 
ence between the FMV of the shares under the “old option” and the “old exer- 
cise price” ($300 - $1,000 = $0)). Thus, the exchange would have been an ex- 
change to which subsection 7(1.4) applied. 


If Pierre had exercised the new option immediately after the exchange, para- 
graph 110(1)(d) would have required that the following exercise price tests be 
met: 


* The exercise price under the old option at the time it was disposed of would 
have to be not less than the FMV of the underlying shares when the option 
was granted. Since the exercise price of $100 was equal to the FMY at the 
date of grant, this condition would have been met. 


* The exercise price under the new option at the time of exercise would have 
to be not less than the exercise price set when the new option was acquired. 
Since Pierre would have paid $30 a share on exercise, which was the exer- 
cise price established when the new option was acquired, this condition 
would have been met. 


Thus, if the reduction had been effected by way of an exchange and Pierre had 
exercised the option immediately after the exchange, he would have been eligible 
for the security option deduction. 


Since the requirements of subsection 1 10(1.8) are satisfied, subsection 1 10(1.7) 
applies to deem the reduction to have been effected by way of an exchange. Con- 
sequently, the reduction will not disqualify Pierre from claiming the stock option 
deduction. 


Extended Deadline for Deferral Election 


Where certain conditions are satisfied, subsection 7(8) allows an employee to defer 
taxation of a security option benefit to the year in which the employee disposes of the 
security. One condition is that the employee be eligible to claim the deduction under 
paragraph 110(1)(d) in respect of the benefit. Another condition is that the employee 
files an election to defer before January 16th of the year following the year in which 
the option is exercised (or before August 14, 2001 for securities acquired in 2000). 


The coming-into-force provisions for subsections 110(1.7) and (1.8) extend the 
deferral election deadline for securities which are acquired before this legislation re- 
ceives Royal Assent, and which become qualified for the deduction under paragraph 
110(1)(d) only by reason of amended subsection 110(1.7), to the later of 


* the election deadline that would otherwise apply, and 


* the day that is 60 days after Royal Assent. 
Letter from Dept. of Finance, July 13, 2001: 
Dear [xxx] g 


This is in response to your letters of August 5, 1999 and October 3, 2000 concerning 
the stock option deduction provided under paragraph 110(1)(d) of the Income Tax 
Act (Act). 


As you know, we are prepared to recommend that the Act be amended to ensure that 
an employee is not disqualified from claiming the stock option deduction because of 
a reduction in the option exercise price to an amount below the value of the underly- 
ing share when the option was granted, provided the reduction could have been ac- 
complished by way of an exchange of options to which subsection 7(1.4) of the Act 
would have applied. The effect of the amendment would be to allow paragraph 
110()(d) to apply as though there had, in fact, been such an exchange of options. By 
requiring that the hypothetical option exchange satisfy the conditions of subsection 
7(1.4), this relief would be limited to those situations in which the reduction in exer- 
cise price provides no immediate increase in the net benefit associated with the op- 
tion. We will recommend that this amendment, if adopted, apply to reductions in 
exercise price occurring after 1998. | ; yO 


Income Tax Act, Part I 


We are also prepared to recommend the [sic] section 6204 of the Income Tax Regi 
tions be amended, That section sets out certain conditions that must be m 


Yours sincerely, : 
_ Brian Emewein, Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, May 29, 2002: : ce 


Dear [xxx] 5 

This is in response to your letter of March 12, 2002 concerning proposed ame: 
ments to the Income Tax Act to ensure that an employee is not disqualified fr 
claiming the stock option deduction under paragraph 110(1)(d) of the Act because 
a reduction in the option exercise price. Ca 

As you know, it is intended that the proposed relief be provided in those situation 
where a disqualifying reduction in exercise price could have been effected by way o: 
an exchange of options without jeopardizing an employee’s eligibility for the stoc 
option deduction. This would require that the hypothetical exchange satisfy the co: 
ditions of subsection 7(1.4) of the Act, which means that there must be no immedi 
increase in the net benefit associated with the option. We expect to recommend th; 
relief be provided in these situations by deeming the amendment to have been e 
fected by way of an exchange of options. oo 


You have noted that, in order to reflect a diminishment in share value following a 
spin-off transaction, a corporation will commonly amend outstanding employee st 
options to both reduce the exercise price and increase the number of shares, and th: 
such amendments are structured so that there is no increase in the net benefit assoc 
ated with the stock option. You have asked if the proposed relieving provision 
meant to apply in such a situation, or if the fact that there is a share increase | 
conjunction with the exercise price reduction will serve to deny access to th 
provision. ; 


I wish to confirm that there is no intent to preclude the application of the relieving 
provision to an amendment that reduces the exercise price under a stock option sim- 


the option. 


I wish to thank you for writing and trust that this letter provides you with the clari 
cation you require. 


Yours sincerely, ie 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


(2) Charitable gifts [vow of perpetual poverty] — Where an 
individual is, during a taxation year, a member of a religious order 
and has, as such, taken a vow of perpetual poverty, the individual 
may deduct in computing the individual’s taxable income for the 
year an amount equal to the total of the individual’s superannuation 
or pension benefits and the individual’s earned income for the year 
(within the meaning assigned by section 63) if, of the individual’s 
income, that amount is paid in the year to the order. 


Related Provisions: 118.1(1) — “Total charitable gifts”; 118.173) — Deduction 
from tax; 127.52(1)(h)(i) — Deduction allowed for minimum tax purposes. 


Selected Cases [subsec. 110(2)]: Aubry v. R., [1976] C.T.C. 598 (FCTD) (Per- 
sonal living expenses of member of Jesuit Order residing away from group’s house of 
retreat not charitable gift). 


Interpretation Bulletins: IT-86R: Vow of perpetual poverty; IT-141R: Clergy resi- 
dence deduction. 


Information Circulars: 78-5R3: Communal organizations. 
(2.1) Charitable donation — proceeds of disposition of 


employee option securities — Where a taxpayer, in exercising 
a right to acquire a security that a particular qualifying person has 
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agreed to sell or issue to the taxpayer under an agreement referred 
to in subsection 7(1), directs a broker or dealer appointed or ap- 
proved by the particular qualifying person (or by a qualifying per- 
‘son that does not deal at arm’s length with the particular qualifying 
person) to immediately dispose of the security and pay all or a por- 
‘tion of the proceeds of disposition of the security to a qualified 
. donee, 


(a) if the payment is a gift, the taxpayer is deemed, for the pur- 
pose of paragraph (1)(d.01), to have disposed of the security by 
making a gift of the security to the qualified donee at the time 
the payment is made; and 


(b) the amount deductible under paragraph (1)(d.01) by the tax- 
payer in respect of the disposition of the security is the amount 
determined by the formula 


Ax B/C 
where 


A is the amount that would be deductible under paragraph 
(1)(d.01)in respect of the disposition of the security if this 
subsection were read without reference to this paragraph, 


B is the amount of the payment, and 


C is the amount of the proceeds of disposition of the security. 


Related Provisions: 7(1.3) — Order of disposition of securities; 153(1.01) — With- 
holding tax on stock option benefits. 


History: S. 110(2.1) added by 2001, c. 17, subsec. 84(6), applicable to 2000 et seq. 


Selected Cases [former subsec. 110(2.1)]: O’Brien Estate v. MNR, [1991] 2 
C.T.C. 2747 (TCC) (Donation of remainder of trust to charity upon death of benefici- 
ary who had life interest deductible since executors’ encroachment powers did not un- 
dermine absolute nature of gift). 


(2.2)-(9) [Repealed under former Act] 

Definitions [s. 110]: “amount” — 248(1); “arm’s length” — 251(1); “associated” — 
256; “Canada” — 255; “capital gain” — 39(1)(a), 248(1); “common-law partner” — 
248(1); “consequence of the taxpayer’s death” — 248(8); “corporation” — 248(1), In- 
terpretation Act 35(1); “designated amount” — 110(1.2); “disposition”, “employer”, 
“employment” — 248(1); “exchanged option” — 7(1.4)(a); “home relocation loan” — 
110(1.4), 248(1); “identical” — 248(12); “individual”, “Minister? — 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“new option”, “new share” —7(1.4); “new rights” — 110(1.7)(b); “non- -resident” — 
248(1); “old rights” — 110(1.7)(a); “old share” — 7(1.4)(a); “person”, “prescribed” — 
248(1); “private foundation” — 149.1(1), 248(1); “province” — Interpretation Act 
35(1); “qualified donee” — 149.1(1), 248(1); “qualifying person” — 7(7); “resident in 
Canada” — 94(3)(a)(viii), 250; “security” — 7(7); “share” — 248(1); “specified 
event”? — 110(1.6); “stock dividend” — 248(1); “taxable income” — 2(2), 248(1); 
“taxation year’ — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writ- 
ing” — Interpretation Act 35(1). 

Interpretation Bulletins: IT-326R3: Returns of deceased persons as, “another 
person”. 


110.1 (1) Deduction for [charitable] gifts [by corpora- 
tion] — For the purpose of computing the taxable income of a cor- 
poration for a taxation year, there may be deducted such of the fol- 
lowing amounts as the corporation claims: 


(a) charitable gifts — the total of all amounts each of which is 
the fair market value of a gift (other than a gift described in par- 
agraph (b), (c) or (d)) made by the corporation in the year or in 
any of the five preceding taxation years to a qualified donee, not 
exceeding the lesser of the corporation’s income for the year and 
the amount determined by the ee 


Proposed Amendment : 
word 


16, 2010 art | —t a 
opening words of para. 110. 1(1)(a) ‘o read as abo 
ext to reflect the changes made by the 2011 Budget second 


ill, which are — 
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S. 110.1(1)(a) 


st in secret the ptoperty. New subsec- | 


f the: gift is the excess of / 


0.75A +.0.25 (B. +C+ D) 
where 


A. is.the corporation’s income for the year computed without 
reference to subsection 137(2), 


Bis the total of all amounts each of which is a taxable capital 
gain of the corporation for the year from a disposition that is 
the making of a gift made by the corporation in the year and 
described 1 in eae Meat it 


. of the « corpot tion te pil gain fos the Son 


y pon in the bene 


C is the total of all amounts Sch of which is a taxable capital 
gain of the corporation for the year, because of subsection 
40(1.01), from a disposition of a property in a preceding tax- 
ation year, and 


D is the total of ail amounts each of which is determined in 
respect of the corporation’s depreciable property of a pre- 
scribed class and equal to the lesser of 


(A) the amount included under subsection 13(1) in respect 
of the class in computing the corporation’s income for the 
year, and 


(B) the total of all amounts each of which is determined 
in respect of .a disposition that is the making of a gift of 
property of the class made by the corporation in the year 
that is described in this paragraph and equal to the lesser 
of 


(I) the proceeds of disposition of the property minus 
any outlays and expenses to the extent that they were 
made or incurred by the corporation for the purpose of 
making the disposition, and 


S. 110.1(1)(a) Income Tax Act, Part I 


ao the oo cost to the puheges OF the propery 


. ined | in respect fa disp 
of a gift Of property of the 


4 ar (il “Ag 
is described. in this paragraph 
equal to the — of | 


disposi ® 

any outlays and expenses, to the extent that they _ 
were made or incurred by the corporation for the — 
purpose of making the disposition, that the ligi- | 
__ ble amount of the gift is of the corporation’s pro- 
ceeds of disposition in respect of the gift, and 


- iy) that proportion, of the capital cost to the cor 

_ poration of the property, that the eligible amount — 

Of the gift is of the corporation’s occas ¢ of nn: 

position in respect of the gift; 2 i 
Appiiehtion The July 16, 2010 draft legislation (Part | — technical), subse. ¢ ite: 


will amend cl. (B) of the description of D in para. 110.1(1)(a) to bee: as — eee 
cable to gifts made after December 20, 2002. 


Technical Notes (July 2010): See under 110.1(1)(a) opening words above. 


(a.1) gifts of medicine — the total of all amounts in respect of 
property that is the subject of an eligible medical gift made by 
the corporation in the taxation year or in any of the five preced- 
ing taxation years, each of which is the lesser of 


(i) the cost to the corporation of the property, and 


(ii) 50% of the amount, if any, by which the corporation’s 
proceeds of disposition of the property in respect of the gift 
exceeds the cost to the corporation of the property. 


Proposed Amendment — 110.1(1)(a.1) 


(a.1) gifts of medicine — the total of all amounts each of 
which is an amount, in respect of property that is the subject of 
an eligible medical gift made by the corporation in the taxation 
year or in any of the 5 ee taxation years, determined by 
the one 


. Ax B/C 
where 
A is the lesser of © 
(a) the cost to the corporation of the property, and 


(b) 50 per cent of the amount, if any, by which the cor- 
poration’s proceeds of disposition of the property in re- 
spect of the gift exceeds the cost to the corporation of 
the property; 


B is the eligible amount of the gift: and 


C_ is the corporation’s proceeds of disposition of the property 
in respect of the gift. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 60(5), 


will amend para. 110.1(1)(a.1) to read as above, pene to gifts made was De- 
cember 20, 2002. 


Technical Notes (July 201 0). See under 110, Mane) opening words oe 


(b) gifts to Her Majesty — the total of all amounts each of 
which is the fair market value of a gift (other than a gift de- 
scribed in paragraph (c) or (d)) made by the corporation to Her 
Majesty in right of Canada or a province 


_ Proposed. Amendment ow 110, 1(1)(b) opening 


(b) gifts to Her Majesty — au total of all amounts each of 
which is the eligible amount of a gift (other than a gift de- 
scribed in paragraph (c) or (d)) made by the. corporation to Her 
Majesty in right of Canada or of a province 


rty exceeds : 


(i) in the year or in any of the 5 preceding taxation years, and 
(ii) before February 19, 1997 or under a written agreement 
made before that day; 


(c) gifts to institutions — the total of all amounts each of 
which is the fair market value of a gift (other than a gift de- 
scribed in paragraph (d)) of an object that the Canadian Cultural 
Property Export Review Board has determined meets the criteria 
set out in paragraphs 29(3)(b) and (c) of the Cultural Property 
Export and Import Act, which gift was made by the corporation 
in the year or in any of the 5 preceding taxation years to an insti- 
tution or a public authority in Canada that was, at the time the 
gift was made, designated under subsection 32(2) of that Act ei- 
ther generally or for a specified purpose related to that object; 
and 


Proposed Amendment — 11 0. 1(1 \e) _" 


_(c) gifts to institutions — the total OE i amounts e: 
which is the eligible amount of a gift (other than a gift 
_ Scribed in paragraph (d)) of an object that the Canadian 
tural Property Export Review Board has determined 
criteria set out in paragraphs 29(3)(b) and (c) of the 
Property Export and Import Act, which gift was made 
corporation in the year or in any of the five preceding 4 
years to an institution or a public authority in Canada th: 
at the time the gift was made, designated under subsec’ 
- 32(2) of that Act either generally or for a specified purpc 
related to that object; and 
Application: The July 16, 2010 draft legislation | (Part 1 technical), 


will amend para. 110.1(1)(c) to read as above, one to aug made none 
ber 20, 2002. 


Technical ‘Notes (July 2010): See under 110. 1a) opening words above 


(d) ecological gifts — the total of all amounts each of which 
is the fair market value of a gift of land, including a servitude for 
the use and benefit of a dominant land, a covenant or an ease- 
ment, the fair market value of which is certified by the Minister 
of the Environment and that is certified by that Minister, or bya 
person designated by that Minister, to be ecologically sensitive 
land, the conservation and protection of which is, in the opinion 
of that Minister, or that person, important to the preservation of 
Canada’s environmental heritage, which gift was made by the 
corporation in the year or in any of the five preceding taxation 
years to 


(i) Her Majesty in right of Canada or a province or a munici- 
pality in Canada, or 


(ii) a registered charity one of the main purposes of which is, 
in the opinion of that Minister, the conservation and protec- 
tion of Canada’s environmental heritage, and that is ap- 
proved by that Minister or that person in respect of the gift. 


Proposed Amendment — 110. 1(1 on 


@ ecological gifts — the total of all amounts e 
is the eligible amount of a gift of land (including 
an easement to which land is subject or, in I 
the Province of Quebec, a real servitude) if 


(i) the fair market value of the mint is certified 
aster of the Environment, 


(ii) the land is certified by that Minisen fe) iy 
ignated by that Minister, to be ecologic 

the conservation and protection of which 

( ‘Minister or the designated person, 

preservation of Canada’s environmental herit 


(iii) the gift was made by the c porate 
any of th receding taxa 
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Related Provisions: 37(S) — R&D expenditures not deductible under 110.1; 46(1), 
(5) _ - Capital gain on certain donations of art and other property; 87(2)(v) — Amalga- 
mations — gifts; 88(1)(e.6), 88(1.3) — Effect of winding-up; 110.1(1.1)(a) — Gifts not 
deductible if previously deducted; 110.1(1.2)-— No carryforward of deduction after 
change in control of corporation; 110.1(3) — Gift of capital property; 110.1(5) — Fair 
market value of ecological servitude, covenant or easement; 110.1(8), (9) — Meaning 

of “eligible medical gift”; 110.1(10)-(13) — Effect of corporation granting option to 
charity; 110.1(14)-(17) — Donation denied where property returned to corporation; 
118.1(1) — Parallel rules for donations by individuals; 118.1(10)-(10:5) — Determina- 
tion of value of ecological or cultural property; 149.1(6.4) — Donations to, registered 
national arts service organization; 188.2(3)(a)(i) — Effect of suspension of charity’s 
receipting privileges; 207.3 — Tax on institution that disposes of cultural property; 
207.31 — Tax if donee of ecological property disposes of it; 230(2) — Records of do- 
nations; 237.1(1)“gifting arrangement”, “tax shelter” — Tax shelter registration re- 
quirement; 248(30)—-(33) — Determination of eligible amount; 248(35)—(39) — Value 
of gift limited to cost if acquired within 3 years or-as tax shelter; 248(41) — Donation 
value deemed nil if taxpayer does not inform donee of circumstances requiring reduc- 
tion; 261(7)(a)— Functional currency reporting; Canada-U.S. Tax Treaty:Art. 
XXI:6 — Donations to U.S. charities. ; 


History: The portion of para. 110.1(1)(a) before the formula amended by 2011, c. 24, 
subsec. 21(2), deemed in force on January 1, 2012. That portion formerly read: 


_ (a) the total of all amounts each of which is the fair market value of a gift (other 
than a gift described in paragraph (b), (c) or (d)) made by the corporation in the 
year or in any of the 5 preceding taxation years to 


(i) a registered charity, 

(ii) a registered Canadian amateur athletic association, 
(iii) a corporation resident i in Canada and described in ek 149()q), 
(iv) a municipality in Canada, 


(iv.1) a imunictp ak or public body poner mns a function of government in 
Canada, ; 


(v) the United Nations or an agency thereof, 


(vi) a university outside Canada that is prescribed to be a university the stu- 
dent body of which ordinarily includes students from Canada, 


(vii) a charitable organization outside Canada to which Her Majesty in right 
of Canada has made a gift in the year or in the 12-month period preceding 
the year, or 


(viii) Her Majesty in right of Canada or a province, 


not exceeding the lesser of the corporation’s income for the year and the amount 
determined by the formula 


Subpara. 110.1(1)(a)(iv.1) added by the said c. 24, subsec. 21(1), applicable to gifts 
made after May 8, 2000. 


Para. 110.1(1)(a.1) added by 2007, c. 35, subsec. 30(1), applicable in respect of gifts of 
property made after March 18, 2007. 


The opening words of para. 110.1(1)(d) amended by.2001, c. 17, subsec. 85(1), appli- 
cable in ay of fea made after February 27, 2000. The opening words ee 
read: | 


’ -(d) the total of all amounts each of which is the fair market value of a gift of 
land, including a servitude for the use and benefit of a dominant land, a covenant 
or an easement, that is certified by the Minister of the Environment, or a person 
designated by that Minister, to be ecologically sensitive land, the conservation 
and protection of which is, in the opinion of that Minister, or that person, impor- 
tant to the preservation of Canada’s environmental heritage, which gift was made ~ 
by the corporation in the year or in any of the 5 preceding taxation years to 


S. 110.1(1) 


1999, c. 22; s. 33 provides the following special rule, applicable to taxation years that 
ended after November 15, 1997 and before 1998. 


For the purposes of the Act, if 


(a).a taxpayer made a gift at any particular time before February 1998, and 
after the end of a taxation year that ended after November 15, 1997 and 
before 1998, that would be deductible under section 110.1 or 118.1 of the 
Act in computing the taxpayer’s taxable income or tax payable under Part I 
of the Act for the year if it were made immediately before the end of the 
year, 5 

(b) the gift was a gift of tangible property (other than real property) or a gift 
by cash, cheque, credit card or money order, 


(c) the gift was not made 
() through a payroll deduction, or 
(ii) where the taxpayer died after 1997, by the taxpayer’s will, and 


(d) the taxpayer’so elects in the taxpayer’s return of income under the Act 
for the year or by notifying the Minister of National Revenue in writing 
before 1999, 


the taxpayer is deemed to have made the gift and, in the case of a gift of tangible 
property, to have disposed of the property immediately before the end of the 
taxpayer’s taxation year that ended before 1998 and not to have done so at the 
particular time. 


Subsec. 110.1(1) amended by 1998, c. 19, subsec. 20(1), applicable to taxation years 
that begin after 1996. Subsec. 110.1(1) formerly read: 


(1) For the purpose of computing the taxable income of a corporation for a taxa- 
tion year, there may be deducted such of the following amounts as are 
applicable: 


(a) the total of all amounts each of which is the fair market value of a gift 
made by the corporation in the year (or in any of ‘the S immediately preced- 
ing taxation years to the extent that the amount thereof was not deducted in 
computing its taxable income for any preceding taxation year) to 


(i) a registered charity, 
(ii) a registered Canadian amateur athletic association, 


(iii) a housing corporation resident in Canada and exempt from tax 
under this Part because of paragraph 149(1)(i), 


(iv).a Canadian municipality, 
(v) the United Nations or an agency thereof, 


(vi) a university outside Canada that is prescribed to be a university the 
student body of which ordinarily includes students from Canada, or 


(vii) a charitable organization outside Canada to which Her Majesty in 
right of Canada has made a gift during the corporation’s taxation year or 
the 12 months immediately preceding that taxation year, 


not exceeding the amount determined by the formula 


0.5(A +B) 
where 


A is its income for the year computed without teference to subsection 
137(2), and 


B... is the total of all amounts, each of which is the amount of a taxable capi- 
tal gain from a gift of property made by, it in the year to a donee de- 
scribed in this. paragraph; 

(b) the total of all amounts each of which is the fair market value of a gift 
made by the corporation in the year (or in any of the’5.immediately preced- 
ing taxation years to the extent that the amount thereof was not deducted in 
computing its taxable income for any preceding taxation year) to Her Maj- 
esty in right of Canada or a province, not exceeding the amount remaining, if 
any, after the amount deducted for the year under paragraph (a) by the cor- 
poration is deducted in computing its taxable income for the year; 


(c), the’ total ‘ofall amounts each of whichis the fair market value of a gift 
(other than a gift in respect of which an amount is or was deducted under 
paragraph (a) or (b)) of an object that. the Canadian Cultural Property, Export 
Review. Board has determined meets the, criteria set out in paragraphs 
29(3)(b) and (c) of the Cultural Property Export and Import Act, which gift 
was-made by the corporation in the year (or in any of the 5 immediately 
preceding taxation years to the extent that the amount thereof was not de- 
ducted. in computing its taxable income for any preceding taxation year) to 
an institution or a public authority in Canada that was, at the time the gift 
was made, designated under subsection 32(2) of that Act either generally or 
for a specified purpose related to that object, not exceeding the amount re- 
maining, if any, after the amounts deducted for the year under paragraphs (a) 
and (b) by the corporation are deducted in computing its taxable income for 
the year; and ; 

(d) the total of all amounts each of which is the fair market value of a gift 
(other than a gift in respect of which an amount is or was deducted under 
paragraph (a), (b) or (c)) of land, including a servitude for the use and bene- 
fit of a dominant land, a covenant or an easement, that is certified by the 
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Minister of the Environment, or a person designated by that Minister, to be 
ecologically sensitive land, the conservation and protection of which is, in 
the opinion of that Minister, or that person, important to the preservation of 
Canada’s environmental heritage, which gift was made by the corporation in 
the year (or in any of the 5 immediately preceding taxation years to the ex- 
tent that the amount was not deducted in computing its taxable income for 
any preceding taxation year) to 


(i) a Canadian municipality, or 


(ii) a registered charity one of the main purposes of which is, in the 
opinion of the Minister of the Environment, the conservation and protec- 
tion of Canada’s environmental heritage, and that is approved by that 
Minister, or that person, in respect of that gift, 


and not exceeding the amount remaining, if any, after the amounts deducted 
for the year under paragraphs (a), (b) and (c) are deducted in computing the 
corporation’s taxable income for the year. 


The portion of para. 110.1(1)(a) after subpara. (vii) amended by ili997,916:7725; s: 22; 
applicable to 1996 et seg. That portion formerly read: 


(a) not exceeding 20% of its income for the year computed without reference to 
subsection 137(2); 


Para. 110.1(1)(d) added by 1996, c. 21, subsec. 20(1), applicable to gifts made after 
February 27, 1995. 


Paras. 110.1(1)(a) to (c) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 79, applicable 
after December 11, 1988. Paras. (a) to (c) formerly read: 


(a) the total of gifts made by the corporation in the year (and in the 5 immedi- 
ately preceding taxation years to the extent of the amount thereof that was not 
deducted in computing its taxable income for any preceding taxation year) to 


(1) registered charities, 
(ii) registered Canadian amateur athletic associations, 


(iii) housing corporations resident in Canada and exempt from tax under this 
Part by paragraph 149(1)(i), 


(iv) Canadian municipalities, 
(v) the United Nations or agencies thereof, 


(vi) universities outside Canada prescribed to be universities the student 
body of which ordinarily includes students from Canada, and 


(vii) charitable organizations outside Canada to which Her Majesty in right 
of Canada has made a gift during the corporation’s taxation year or the 12 
months immediately preceding that taxation year, 


not exceeding 20% of its income for the year computed without reference to 
subsection 137(2); 


(b) the total of gifts made by the corporation in the year (and in the 5 immedi- 
ately preceding taxation years to the extent of the amount thereof that was not 
deducted in computing its taxable income for any preceding taxation year) to Her 
Majesty in right of Canada and Her Majesty in right of the provinces, not ex- 
ceeding the amount remaining, if any, when the amount deducted for the year 
under paragraph (a) by the corporation is deducted from its income for the year; 
and 


(c) the total of gifts (other than gifts in respect of which amounts are or were 
deducted under paragraph (a) or (b)) of objects that the Canadian Cultural Pro- 
perty Export Review Board has determined meet all of the criteria set out in 
paragraphs 29(3)(b) and (c) of the Cultural Property Export and Import Act, 
which gifts were made by the corporation in the year (and in the 5 immediately 
preceding taxation years to the extent of the amount thereof not deducted under 
this Act in computing its taxable income for any preceding taxation year) to in- 
stitutions or public authorities in Canada that were, at the time the gifts were 
made, designated under subsection 32(2) of that Act either generally or for a 
purpose related to those objects, not exceeding the amount remaining, if any, 
when the amounts deducted for the year under paragraphs (a) and (b) by the 
corporation are deducted from its income for the year. 


Regulations: 3503, Sch. VIII (prescribed universities outside Canada [since 2012, 
prescribed for 149.1(1)“qualified donee”(a)(iv)]). 


Interpretation Bulletins: IT-110R3: Gifts and official donation receipts; IT-151RS5: 
Scientific research and experimental development expenditures; IT-226R: Gift to a 
charity of a residual interest in real property or an equitable interest in a trust; IT- 
244R3: Gifts of life insurance policies as charitable donations; IT-288R2: Gifts of capi- 
tal properties to a charity and others; IT-297R2: Gifts in kind to charity and others; IT- 
385R2: Disposition of an income interest in a trust; IT-407R4: Dispositions of cultural 
property to designated Canadian institutions. 


Information Circulars: 84-3R6; Gifts to certain charitable organizations outside 
Canada. 


Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 
I.T. Technical News: 17 (loan of property as a gift). 
Registered Charities Newsletters: See under 118.1(1)“total charitable gifts”. 


Charities Guidance: CG-007: Donation of gift certificates or gift cards; CG-010: 
Qualified donees. 


Forms: RC4142: Tax advantages of donating to a charity [guide]; T2 SCH 2: Charita- 
ble donations and gifts; T1236: Qualified donees worksheet/amounts provided to other 
organizations. 


(1.1) Limitation on deductibility — For the purpose of deter- 
mining the amount deductible under subsection (1) in computing a 
corporation’s taxable income for a taxation year, 


(a) an amount in respect of a gift is deductible only to the extent 
that it exceeds amounts in respect of the gift deducted under that 
subsection in computing the corporation’s taxable income for 
preceding taxation years; and A 


(b) no amount in respect of a gift made in a particular taxation | 


year is deductible under any of paragraphs (1)(a) to (d) until 
amounts deductible under that paragraph in respect of gifts made 
in taxation years preceding the particular year have been 
deducted. 


Related Provisions: 118.1(2.1) — Ordering rule parallel to 110.1(1.1)(b). 


i 


' 


| 
| 


\ 
j 


History: Subsec. 110.1(1.1) added by 1998, c. 19, subsec. 20(1), applicable to taxation 


years that begin after 1996. 


(1.2) Where control acquired — Notwithstanding paragraph | 


88(1)(e.6), if control of a particular corporation is acquired at any 
time by a person or group of persons, 


(a) no amount is deductible under any of paragraphs (1)(a) to (d) 
in computing any corporation’s taxable income for a taxation 
year that ends on or after that time in respect of a gift made by 
the particular corporation before that time; and 


(b) no amount is deductible under any of paragraphs (1)(a) to (d) 
in computing any corporation’s taxable income for a taxation 
year that ends on or after that time in respect of a gift made by 
any corporation on or after that time if the property that is the 
subject of the gift was acquired by the particular corporation 
under an arrangement under which it was expected that control 
of the particular corporation would be so acquired by a person or 
group of persons, other than a qualified donee that received the 
gift, and the gift would be so made. 


Related Provisions: 111(4), (5) — Change of control rules for losses; 256(6)—-(9) a 
Whether control acquired. 


History: Subsec. 110.1(1.2) added by 2005, c. 19, s. 19, applicable in respect of gifts 
made after March 22, 2004. 


(2) Proof of gift — A gift shall not be included for the purpose of 
determining a deduction under subsection (1) unless the making of 
the gift is proven by filing with the Minister 


Proposed Amendment — 110.1(2) opening words — 
(2) Proof of gift — An eligible amount of a gift shall not be ir 
cluded for the purpose of determining a deduction under subs 
tion (1) unless the making of the gift is evidenced by | 
the Minister : Sea 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 60(8) 


will amend the opening words of subsec. 110.1(2) to read as above, applicable t« 
gifts made after December 20, 2002. Shr 


(b) in the case of a gift described in paragraph (1)(c), the certifi- 
cate issued under subsection 33(1) of the Cultural Property Ex- 
port and Import Act; and 


(c) in the case of a gift described in paragraph (1)(d), both certif- 
icates referred to in that paragraph. 


Related Provisions: 118.1(2) — Parallel rule for individuals; 188 — Revocation tax 
where registration of charity is revoked; 248(30)-(33) — Determination of eligible 
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amount; 248(41)— Donation value deemed nil if taxpayer does not inform donee of 
circumstances requiring reduction. 


History: Subsec. 110,1(2) amended by 2001, c..17, subsec. 85(2), applicable in respect 
of gifts made after February 27, 2000, except that it shall be read without reference to 
para. (b) in respect of gifts made before December 21, 2000. The subsec. formerly 
read: 


(2) A gift shall not be included for the purpose of determining a deduction under 
subsection (1) unless the making of the gift is proven by filing with the Minister 
a receipt therefor that contains prescribed information. 


Regulations: 3500-3502 (prescribed information). 
Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 
Forms: T2 SCH 2: Charitable donations and gifts, 


(3) Gifts of capital property — Where at any time 
(a) a corporation makes a gift of 


cost base an ole 1 arket vaboe ef i e donated property to be treated both as the 
of disposi : als its busi gain, and the amount — 


(i) capital property to:a qualified donee, or 


(ii) in the case of a corporation not resident in Canada, real 
property situated in Canada to a prescribed donee who pro- 
vides an undertaking, in a form satisfactory to the Minister, 
to the effect that the property will be held for use in the pub- 


ee! sen ihe eee i 
lic interest, and 


oration and the fair . 


(b) the fair market value of the property at that time exceeds its 
adjusted cost base to the corporation, 


such amount, not greater than the fair market value otherwise deter- 
mined and not less than the adjusted cost base to the corporation of 
the property at that time, as the corporation designates in its return 
of i income under section 150 for the year in which the gift is made 
is, if the making of the gift is proven by filing with the Minister a 
receipt containing prescribed information, deemed to be its pro- 
ceeds of disposition of the property and, for the purposes of subsec- 
tion ia “ee ed pie beer Be any git n ond be the kid eben Hs 


preciable Property, with a corresponding reduction to the eligible amount deductible 

er subse .1(1) in respect of the gift. However, the esignated amount _ 
may not be low than the amount of any actual proceeds of disposition in respect of 
the property (or, more specifically, the amount of the acon in i of a re : 
section : A832). : : — 


In particular, the amou 
transferred may not exceed the fair market ae of the poy otherwise ‘dstet: : 
d, and may not be Jess than the greater of _ 


the a 


i 4) apital p: 
_(b) or @) [to be chang q 
match the 201 a tel ie second “ amendment to TIC 13) 


dvantage, if any, in respect of the sift, and 


* the asted< cost base of the property or, if the property is depreciable property : 
i corporation, the undepreciated capital cost of the class of the property at 

- the end of the corporation’s taxation year (determined without reference to the 
proceeds . f disposition designated in respect of the Property). ; 


entary to subsections 118. 16.4) and a of the Act, 
ection ae ae 1) and ae to 


or damouable’ property ceo i 
donee who Lorian an undertaking, in 1 a form satisfactory — 
: perty will be held 


See also the example i in the 
which apply similarly to individuals as do” 5 
corporations. 
For additional details regarding the ligibte amount and the amount of ihe vette 
in respect of a gift, see the commentary A w subsections 248(31) and 2). 


Letter from Dept. of Finance, Feb. 15, 2000: See under 118. 16.4), (6). 


Related Provisions: 118.1(5.4), (6) — Parallel rule for individuals; 248(32) — De- 
termination of amount of advantage; 248(35)—-(37) — Value of gift limited to cost if 
acquired within 3 years or as tax shelter. 

History: Subpara. 110.1(3)(a)(i) amended by 2011, c. 24, subsec. 21(3), deemed in 
force on January 1, 2012. Subpara. 110.1(3)(a)(@) formerly read: 


1 the case of depreciable property of a prescribe class, : 
ee og be ee | capital « cost of th t class: a 


that lade lesentaaned without reference to’ the proceeds ce} 
disposition designated in respect of e ele 
section GB), and sacar cos ees to Hh i 


(i) capital property to a donee described in paragraph (1)(a), (b) or (d), or 


The closing words of subsec. 110.1(3) amended by 2001, c. 17, subsec. 85(3), applica- 
ble in respect of gifts made after February 27, 1995. The closing words formerly read: 


such amount, not greater than the fair market value and not less than the ad- 
justed cost base to the corporation of the property at that time, as the corporation 
designates in its return of income under section 150 for the year in which the gift 
is made shall, if the making of the gift is proven by filing with the Minister a 
receipt containing prescribed information, be deemed to be its proceeds of dispo- 
sition of the property and, for the purposes of subsection (1), the fair market 
value of the gift made by the corporation. 


Subpara. 110.1(3)(a)() amended by 1996, c. 21, subsec. 20(2), applicable to gifts made 


spect of a gift by a corporation of property, ] 
designates an amount in respect of the gift in its rel / 
under section 150 for the year in which the gift is made, the 
amount so designated is deemed to be its proceeds of disposition 


of the property and, for the purpose of subsection 248(31), the fair 
market value of the gift, but the amount so designated may not 


after February 27, 1995. The subpara. formerly read: 
(i) capital property to a donee described in paragraph (1)(a) or (b), or 
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That portion of subsec. 110.1(3) following para. (b) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 46, applicable to gifts made after December 11, 1988. That portion 
formerly read: 


such amount, not greater than the fair market value and not less than the ad- 
justed cost base to the corporation of the property at that time, as is designated 
by the corporation in its return of income under section 150 for the year in which 
the gift is made shall, if payment thereof is proven by filing with the Minister a 
receipt containing prescribed information, be deemed to be its proceeds of dispo- 
sition of the property and the amount of the gift made by the corporation. 


Regulations: 3500 to 3502 (prescribed information), 


Interpretation Bulletins: IT-288R2: Gifts of capital properties to a charity and 
others. 


(4) Gifts made by partnership — Where a corporation is, at the 
end of a fiscal period of a partnership, a member of the partnership, 
its share of any amount that would, if the partnership were a person, 
be a gift made by the partnership to any donee shall, for the pur- 
poses of this section, be deemed to be a gift made to that donee by 
the corporation in its taxation year in which the fiscal period of the 
partnership ends. 


Proposed Amendment — 110.1(4) 


(4) Gifts made by partnership — If at the end of a fiscal pe- 
riod of a partnership a corporation is a member of the partnership, 
its share of any amount that would, if the partnership were a per- 
son, be the eligible amount of a gift made by the partnership to 
any donee is, for the purpose of this section, deemed to be the 
eligible amount of a gift made to that donee by the corporation in 
its taxation year in which the fiscal period of the partnership ends. 
Application: The July, 16, 2010 draft legislation (Part. 1 — technical), subsec. 


60(10), will amend subsec. 110.1(4) to read as above, applicable to gifts made after 
December 20, 2002. 


Technical Notes (July 2010): Subsection 110.1(4) allows the attribution of gifts 

made by a partnership to its corporate members, according to each member’s share in 
the partnership. Subsection 110.1(4) is amended, consequential to the addition of 
new subsection 248(31), in respect of gifts made by a partnership after December 20, 

2002, to refer to the “eligible amount” of a gift made because of a corporation’s 

membership in a partnership. 


Related Provisions: 53(2)(c)(iii) — Deduction from ACB of partnership interest; 
118.1(8) — Parallel rule for individuals; 248(30)-(33) — Determination of eligible 
amount. 


(5) Ecological gifts — For the purposes of applying subpara- 
graph 69(1)(b)(ii), this section and section 207.31 in respect of a 
gift described in paragraph (1)(d) that is made by a taxpayer, the 
amount that is the fair market value (or, for the purpose of subsec- 
tion (3), the fair market value otherwise determined) of the gift at 
the time the gift was made and, subject to subsection (3), the tax- 
payer’s proceeds of disposition of the gift, is deemed to be the 
amount determined by the Minister of the Environment to be 


(a) where the gift is land, the fair market value of the gift; or 


(b) where the gift is a servitude, covenant or easement to which 
land is subject, the greater of 


Proposed Amendment — 110.1(5)(b) opening 
words He 10 ng) 


(b) where the gift is a covenant or an easement to which land is 
subject or, in the case of land in the Province of Quebec, a real 
servitude, the greater of 


Application: The July 16, 2010 draft legislation (Part 1 —technical), subsec. 
60(11), will amend the opening words of para. 110.1 (5)(b) to read as above, applica- 
ble to gifts made after December 20, 2002. 


Technical Notes (July 2010): Subsection 110.1(5) provides that the fair market 
value of a gift of ecologically sensitive land (or a covenant, easement or servitude in 
respect of ecologically sensitive land) is deemed to be the amount determined by the 
Minister of the Environment. Paragraph 110.1(5)(b) provides that the amount so de- 
termined in respect of a covenant, easement or servitude will not be considered to be 
less than the decrease in value of the subject land that resulted from the making of 
the gift. 


Paragraph 110.1(5)(b) is amended to clarify its application to “real servitudes” under 
the Civil Code of Quebec, 
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(i) the fair market value otherwise determined of the gift, and 


(ii) the amount by which the fair market value of the land is 
F; > = fed 
reduced as a result of the making of the gift. ail 
Related Provisions: 43(2) — calculation for 110.1(5) also applies for determining 
capital gain or loss on disposition; 118.1(12) — Parallel rule for individuals. ; 
History: Subsec. 110.1(5) amended by 2001, c. 17, subsec. 85(5), applicable in respect 
of gifts made after February 27, 2000. The subsec. formerly read: , 
(5) For the purposes of applying subparagraph 69(1)(b)(ii), section 207.31 and 
this section in respect of a gift described in paragraph (1)(d) that is made by a 
taxpayer and that is a servitude, covenant or easement to which land is subject, 
the greater of 
(a) the fair market value otherwise determined of the gift, and 


(b) the amount by which the fair market value of the land is’ reduced as a 
result of the making of the gift 
is deemed to be the fair market value (or, for the purpose of subsection (3), the 
fair market value otherwise determined) of the gift at the time the gift was made 
and, subject to subsection (3), to be the taxpayer’s proceeds of disposition of the 
- gift. 
Subsec. 110.1(5) amended by the said c. 17, subsec. 85(4), applicablein respect of gifts 
made after February 27, 1995 and before February 28, 2000. The subsec. formerly 
read: 


(5) For the purposes of paragraph (1)(d) and section 207.31, the fair market value 
of a gift of a servitude, a covenant or an easement to which land is subject is 
deemed to be the greater of its fair market value otherwise determined and the 
amount by which the fair market value of the land is reduced as a consequence of 
the making of the gift. 


Subsec. 110.1(5) added by 1998, c. 19, subsec. 20(2), applicable to gifts made after 
February 27, 1995 


(6) Non-qualifying securities — Subsections 118.1(13) to (14) 
and (16) to (20) apply to a corporation as if the references in those 
subsections to an individual were read as references to a corporation, 
and as if a non-qualifying security of a corporation included a share 
(other than a share listed on a designated stock exchange) of the 
capital stock of the corporation. 

Related Provisions: 40(1.01) — Capital gains reserve on disposition of non-qualify- 
ing security; 88(1)(e.61) — Winding-up of subsidiary — gift deemed made by parent 
corporation; 110.1(7) — Where corporation ceases to exist after making donation of 
non-qualifying securities; 118.1(18) — Definition of non-qualifying security. 


History: Subsec. 110.1(6) amended by 2011, c. 24, subsec. 21(4), deemed in force on 
March 22, 2011. Subsec. 110.1(6) formerly read: 


(6) Subsections 118.1(13), and (14) and (16) to (20) apply to a corporation as if 
the references in those subsections to an individual were read as references to a 
corporation and as if a non-qualifying security of a corporation included a share 
(other than a share listed on a designated stock exchange) of the capital stock of 
the corporation. 


Subsec. 110.1(6) amended to substitute “designated stock exchange” for “prescribed 
stock exchange” by 2007, c. 35, para. 68(2)(f), applicable after December 13, 2007. 


Subsec. 110.1(6) added by 1998, c. 19, subsec. 20(2), applicable after July 1997. 


(7) Corporation ceasing to exist — If, but for this subsection, a 
corporation (other than a corporation that was a predecessor corpo- 
ration in an amalgamation to which subsection 87(1) applied or a 
corporation that was wound up in a winding-up to which subsection 
88(1) applied) would be deemed by subsection 118.1013) to have 
made a gift after the corporation ceased to exist, for the purpose of 
this section, the corporation is deemed to have made the gift in its 
last taxation year, except that the amount of interest payable under 
any provision of this Act is the amount that it would be if this sub- 
section did not apply to the gift. 


History: Subsec. 110.1(7) added by 1998, c. 19, subsec. 20(2), applicable after July 
1997. 


(8) Eligible medical gift—For the purpose of paragraph 
(1)(a.1), a gift referred to in paragraph (1)(a) is an eligible medical 
gift of a corporation if 


(a) the corporation has directed the donee to apply the gift to 
charitable activities outside of Canada; 


(b) the property that is the subject of the gift is a medicine that is 
available for the donee’s use at least six months prior to its expi- 
ration date, within the meaning of the Food and Drug 
Regulations; 
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(©) the medicine qualifies as a drug, within the meaning of the 
Food and Drugs Act, and the drug 


(i) meets the requirements of that Act, or would meet those 
requirements if that Act were read without reference to, its 
subsection 37(1), and mos tila 


(ii) is not a food, cosmetic or device (as those terms are de- 
fined in that Act), a natural health product (as defined in the 
Natural Health Products Regulations) or a veterinary drug; 


~ (d) the property was, immediately before the making of the gift, 
described in an inventory in respect of a business of the corpora- 
tion; and boll 
(e) the donee is a registered charity that, in the opinion of the 
Minister of International Cooperation (or, if there is’ no such 
» Minister, the. Minister responsible for the Canadian International 
Development . Agency) meets. conditions prescribed — by 
regulation. ' 
Related Provisions: 110.1(9) Conditions for 110.1(8)(e); 149.1015)(d) — Goy- 
ernment may disclose list of qualifying charities. 


History: Para. 110.1(8)(e) amended by 2009, c. 2, subsec. 29(1) to substitute “condi- 
tions prescribed by regulation” for “prescribed conditions”, applicable in respect of 
gifts made after June 2008. 


Paras. 110.1(8)(b), (c) and (e) amended by 2008, c. 28, subsecs. 12(1), (2), applicable 
in respect of gifts made after June 30, 2008. Those portions formerly read: 
(b) in the case of a gift made on or before October 2, 2007, the property that is 
the subject of the gift is medicine; 


(c) in the case of a gift made after October 2, 2007, the property: that is the 
subject of the gift, is a medicine that qualifies as a drug, within the meaning of 
the Food and Drugs Act, and the drug 


(e) the donee is a registered charity that has received a disbursement under a 
program of the Canadian International Development Agency. 


Subsec. 110.1(8) added by 2007, c. 35, subsec. 30(2), applicable in respect of gifts of 
property made after March 18, 2007. 


Regulations: 3505 (conditions to qualify). 


(9) Rules governing international medical charities — For 
the purpose of paragraph (8)(e), 

. (a) for greater certainty, nothing in paragraph (8)(b). modifies, the 
application to a registered charity of' the prescribed conditions 
referred to in paragraph (8)(e); 

_ (b).if, in respect of a registered charity, the Minister referred to 
in paragraph (8)(e) is of the opinion described in that paragraph 


(i) that Minister may. also designate a period of time during 
which that opinion is valid, and 
(ii) notwithstanding subparagraph (i), the opinion may be re- 
voked at any time by that Minister if 
(A) that Minister is of the opinion that the registered char- 
ity no longer meets prescribed conditions referred to in 
paragraph (8)(e), or 
(B) any person has made any misrepresentation that is at- 
tributable to neglect, carelessness or wilful default for the 
purpose of obtaining the opinion; and 
(c) a revocation referred to in subparagraph (b)(ii) is effective as 
of the time that notice, in writing, of the revocation is issued by 
that Minister to the registered charity. 
Related Provisions: 149.1(15)(d) — Government may disclose list of qualifying 
charities. 
History: Subsec. 110.1(9) added by 2009, c. 2, subsec. 29(2), applicable in respect of 
gifts of property made after June 2008. 
Regulations: 3505 (conditions to qualify). 


(10) Options [granted by corporation to qualified do- 
nee] — Subject to subsections (12) and (13), if a corporation has 
granted an option to a qualified donee in a taxation year, no amount 
in respect of the option is to be included in computing an amount 
under any of paragraphs (1)(a), to (d) in respect of the corporation 
for any year. 

Related’ Provisions: 118.1(21) — Parallel rule for individuals. 


S. 110.1(14)(a) 


History: Subsec. 110.1(10) added by 2011, c. 24, subsec. 21(5), applicable to options 
granted after March 21, 2011. 


(11) Application of subsec. (12) — Subsection (12) applies if 


(a) an option to acquire a property of a corporation is granted to 
a qualified donee; 


(b) the option is exercised so that the property is disposed of by 
the corporation and acquired by the qualified donee at a particu- 
lar time; and 


(c) either 
(i) the amount that is 80% of the fair market value of the 


property at the’ particular time is greater than or equal to the 
total of 


(A) the consideration received by the corporation from 
the qualified donee for the property, and 


(B) the consideration received by the corporation from. the 
qualified donee for the option, or 


(ii) the corporation establishes to the satisfaction of the Min- 
ister that the granting of the option or the disposition of the 
property. was made by the corporation with the intention to 
make a gift to the qualified donee. 

Related Provisions: 118.1(22) — Parallel rule for individuals. 


History: Subsec. 110.1(11) added by 2011, c. 24, subsec. 21(5), applicable to options 
granted after March 21, 2011. 


(12) Granting of an option — If this subsection applies, notwith- 
standing subsection 49(3), 


(a) the corporation is deemed to have received proceeds of dis- 
position. of the property equal to the property’s fair market value 
at the particular time; and 


(b) there shall be included in the total referred to in paragraph 

(1)(a), for the corporation’s taxation year that includes the par- 

ticular time, the amount by which the property’s fair market 

value exceeds the total described in subparagraph (11)(c)(). 
Related Provisions: 110.1(11) — Conditions for 110.1(12) to apply; 118.123) — 
Parallel rule for individuals. 


History: Subsec. 110.1(12) added by 2011, c. 24, subsec. 21(5), applicable to options 
granted after March 21, 2011. 


(13) Disposition of an option — If an option to acquire a partic- 
ular property of a corporation is granted to a qualified donee and the 
option is disposed of by the qualified donee (otherwise than by the 
exercise of the option) at a particular time 


(a) the corporation, is deemed to have disposed of a property at 
the particular, time 


(i) the adjusted. cost base of which to the corporation immedi- 
ately before the particular time is equal to the consideration, 
if any, paid by the qualified donee for the option, and 


(ii) the proceeds’ of disposition of which are equal to the 
lesser of the fair market value of the particular property at the 
particular time and the fair market value of any consideration 
(other than a non-qualifying security of any person) received 
by the qualified donee for the option; and 


(b) there shall be included in the total referred to in paragraph 
(1)(a) for the corporation’s taxation year that includes the partic- 
ular time the amount, if any, by which the proceeds of disposi- 
tion as determined by paragraph (a) exceed the consideration, if 
any, paid by the qualified donee for the option. 


| Related Provisions: 118.1(24) — Parallel rule for individuals. 


History: Subsec. 110.1(13) added by 2011, c. 24, subsec. 21(5), applicable to options 
granted after March 21, 2011. 


(14) Returned property — Subsection (15) applies if a qualified 
donee hasissued to'a corporation a receipt referred to in subsection 
(2) in respect of a transfer of a property (in this subsection and sub- 
section (15) referred to as the “original property”) and a particular 
property that is . 
(a) the original: property is later transferred to the corporation 
(unless that later transfer is reasonable consideration or remuner- 
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ation for property acquired by or services rendered to a person); 
or 


(b) any other property that may reasonably be considered com- 
pensation for or a substitute for, in whole or in part, the original 
property, is later transferred to the corporation. 

Related Provisions: 118.1(25) — Parallel rule for individuals. 


History: Subsec. 110.1(14) added by 2011, c. 24, subsec. 21(5), applicable to transfers 
of property made after March 21, 2011. 


(15) Returned property — If this subsection applies, then 


(a) irrespective of whether the transfer of the original property 
by the corporation to the qualified donee referred to in subsec- 
tion (14) was a gift, the corporation is deemed not to have dis- 
posed of the original property at the time of that transfer nor to 
have made a gift; 


(b) if the particular property is identical to the original property, 
the particular property is deemed to be the original property; and 


(c) if the particular property is not the original property, then 


(1) the corporation is deemed to have disposed of the original 
property at the time that the particular property is transferred 
to the corporation for proceeds of disposition equal to the 
greater of the fair market value of the particular property at 
that time and the fair market value of the original property at 
the time that it was transferred by the corporation to the do- 
nee, and 


(ii) if the transfer of the original property by the corporation 
would be a gift if this section were read without reference to 
paragraph (a), the corporation is deemed to have, at the time 
of that transfer, transferred to the donee a property that is the 
subject of a gift having a fair market value equal to the 
amount, if any, by which the fair market value of the original 
property at the time of that transfer exceeds the fair market 
value of the particular property at the time that it is trans- 
ferred to the corporation. 

Related Provisions: 110.1(14) — Conditions for 110.1(15) to apply; 110.1716) — 

Information return required; 110.1(17) — Reassessment to undo donation deduction; 

118.1(26) — Parallel rule for individuals. 


History: Subsec. 110.1(15) added by 2011, c. 24, subsec. 21(5), applicable to transfers 
of property made after March 21, 2011. 


(16) Information return — If subsection (15) applies in respect 
of a transfer of property to a corporation and that property has a fair 
market value greater than $50, the transferor must file an informa- 
tion return containing prescribed information with the Minister not 
later than 90 days after the day on which the property was trans- 
ferred and provide a copy of the return to the corporation. 


Related Provisions: 118.1(27) — Parallel rule for individuals. 


History: Subsec. 110.1(16) added by 2011, c. 24, subsec. 21(5), applicable to transfers 
of property made after March 21, 2011, except that an information return required to be 
filed under subsec. 110.1(16) that is filed before November 16, 2011 is deemed to have 
been filed on time. 


Regulations: 3501.1 (contents of information return). 


(17) Reassessment — If subsection (15) applies in respect of a 
transfer of property to a corporation, the Minister may reassess a 
return of income of any person to the extent that the reassessment 
can reasonably be regarded as relating to the transfer. 


Related Provisions: 118.1(28) — Parallel rule for individuals. 


History: Subsec. 110.1(17) added by 2011, c. 24, subsec. 21(5), applicable to transfers 
of property made after March 21, 2011. 


Definitions [s. 110.1]: “adjusted cost base” — 54, 248(1); “advantage” — 248(32); 
“amount”, “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “capital 
property” — 54, 248(1); “corporation” — 248(1), Interpretation Act 35(1); “deprecia- 
ble property” — 13(21), 248(1); “designated stock exchange” — 248(1), 262; “disposi- 
tion” — 248(1); “eligible amount” — 248(31), (41); “eligible medical gift” — 
110.1(8), (9), Reg. 3505; “fair market value” — 110.1(5), 118.1(10), 248(35); “fiscal 
period” — 249(2)(b), 249.1; “Her Majesty” — Interpretation Act 35(1); “identical” — 
248(12); “immovable” — Quebec Civil Code art. 900-907; “individual”, “inventory”, 
“Minister” — 248(1); “original property” — 110.1(14); “person”, “prescribed”, “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “qualified donee” — 
149.1(1), 188.2(3)(a), 248(1); “real servitude” — Quebec Civil Code art. 1177; “regis- 
tered Canadian amateur athletic association”, “registered charity”, “regulation” — 
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248(1); “resident in Canada’ — 250; “share”? — 248(1); “taxable, income” — 2(2), 
248(1); “taxation year” — 249; “undepreciated capital cost” — 13(21), 248(1); “writ- 
ing”, “written” — Interpretation Act 35(1)“writing”’. 


110.2 [Lump-sum averaging] — (1) Definitions — The defini- 
tions in this subsection apply in this section and section 120.31. 


“eligible taxation year”, in respect of a qualifying amount received 
by an individual, means a taxation year 


(a) that ended after 1977 and before the year in which the indivi- 
dual received the qualifying amount, 


(b) throughout which the individual was resident in Canada; 


(c) that did not end in a calendar year in which the individual 
became a bankrupt; and 


(d) that was not included in an averaging period, within the 
meaning assigned by section 119 (as it read in its application to 
the 1987 taxation year), pursuant to an election that was made 
and not revoked by the individual under that section. 


“qualifying amount” received by an individual in a taxation year 
means an amount (other than the portion of the amount that can 
reasonably be considered to be received as, on account of, in lieu of 
payment of or in satisfaction of, interest) that is included in comput- 
ing the individual’s income for the year and is 


(a) an amount 


(i) that is received pursuant to an order or judgment of a 
competent tribunal, an arbitration award or a contract by 
which the payor and the individual terminate a legal proceed- 
ing, and 


(11) that is 
(A) included in computing the individual’s income from 
an office or employment, or 


(B) received as, on account of, in lieu of payment of or in 
satisfaction of, damages in respect of the individual’s loss 
of an office or employment, 


(b) a superannuation or pension benefit (other than a benefit re- 
ferred to in clause 56(1)(a)(i)(B)) received on account of, in lieu 
of payment of or in satisfaction of, a series of periodic payments 
(other than payments that would have otherwise been made in 
the year or in a subsequent taxation year), 


(c) an amount described in paragraph 6(1)(f), subparagraph 
56(1)(a)(iv) or paragraph 56(1)(b), or 


Proposed Amendment — 110.2(1)“qualifying — 
amount(c) > 

- (c) an amount described in paragrap! 6(1)(f) or (f.1 ) 
graph 56(1)(a)(iv) or paragraph 56(1)(b), or — — 
Application: The October 31, 2011 draft legislation, s. 20, will amend para. (c) 
the definition “qualifying amount” in subsec. 110.2(1) to read as above, deemed 
have come into force on April 1, 2006. Las | oo 
Technical Notes: Subsection 110.2(1) defines the terms used the 


calculating the lump-sum deduction in subsection 110.2(2). If a 
lump-sum deduction in respect of a 


recipient’s income 
amount, 


In general, a “qualifying amount” is a specific type of lump-s Rite 
in a year but relating to a preceding year, the principal portic of whi 

included in income. It can include, for example, certain employment insurance 
fits. This definition is amended to add income replacement benefits of C 
Forces members and veterans, as described in paragraph 6(1)(f.1). 


‘paymi 


(d) a prescribed amount or benefit, 


except to the extent that the individual may deduct for the year an 
amount under paragraph 8(1)(b), (n) or (n.1), 60(n) or (0.1) or 
110(1)(f) in respect of the amount so included. 


“specified portion”, in relation to an eligible taxation year, of a 
qualifying amount received by an individual means the portion. of 
the qualifying amount that relates to the year, to the extent that the 
individual’s eligibility to receive the portion existed in the year. 
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Related Provisions: 120.31(1) — Definitions apply to 120.31. 


(2) Deduction for lump-sum payments — There may be de- 
ducted in computing the taxable income of an individual (other than 
a trust) for a particular taxation year the total of all amounts each of 
which is a specified portion of a qualifying amount received by the 
individual in the particular year, if that total is. $3,000 or more. 


Related Provisions: 120.31 — Tax payable for other years. 


History: S. 110.2 added by 2000, c. 19, s. 17, applicable to amounts received by an 
individual after 1994 (other than an amount in respect of which tax has been‘remitted to 
the individual under subsec. 23(2) of the Financial Administration Act) and, notwith- 
standing subsecs. 152(4) to (5) of the Income Tax Act, any assessment’ of the indivi- 
dual’s tax payable under that Act for any taxation year that ended before 1999-shall be 
made as is necessary to take into account the application of s. 110.2. 


Selected Cases [s. 1 10.2]: Coté v. R., [2002] 4 C.T.C. 2025 (TCC) (Provision 
intended to reduce anomalies in income and reference was to taxable income, not ad- 
justed income). 


Definitions [s. 110.2]: “amount”, “bankrupt” — 248(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “eligible taxation year’ — 110.2(1); “employment”, “individual”, 
“non-resident”, “office”, “prescribed” — 248(1); “qualifying amount” — 110.2(1); 
“resident in Canada” — 250; “specified portion” — 110.2(1); “superannuation or pen- 
sion benefit”, “taxable income” — 248(1); “taxation year” — 249, “trust” — 104(1), 
248(1), 248(3). 


Forms: T1198: Statement of qualifying retroactive lump-sum payment. 
110.3 [Repealed under former Act] 


110.4 [Repealed] 


History: S. 110.4 repealed by 2000, c. 19, s. 18, applicable to 1998 et seq. S. 110.4 
formerly read: 


110.4 (1) [Repealed under former Act] 


(2) Election — Where an individual files with the individual’s return under this 
Part for a taxation year ending before 1998 and throughout which the individual 
was resident in Canada an election in prescribed form on or before the day on or 
before which the individual was, or. would have been if.tax had been payable 
under this Part by the individual for the year, required to file a return of income 
under this Part for the year, there shall be added in computing the individual’s 
taxable income for the year the amount, if any, by which 


(a) such portion of the individual’s accumulated averaging amount at the end 
of the immediately preceding taxation year as is specified by the individual 
in the election 


exceeds 


(b) the total of amounts that would be the individual’s farm loss or non- 
capital loss for the year if the amount determined for B in the definition 
“farm loss” or for C in the definition “non-capital loss” in subsection 111(8) 
were zero. 


(3) [Repealed under former Act] 


(4) Death of a taxpayer — For the purposes of subsection (2), where an indivi- 
dual was resident in Canada throughout the period beginning on the first day of 
the taxation year in which the individual died and ending at the time of the indi- 
vidual’s death, the individual shall be deemed to have been resident in Canada 
throughout that year. 


(5) Exception — Subsection (2) does not apply with respect toa return of in- 
come filed under subsection 70(2) or 150(4) or paragraph 104(23)(d). 


(6) [Repealed under former Act] 


(6.1) Revocation of election — An election filed by an individual under sub- 
section (2) for a taxation year may be revoked, 


(a) where the individual died in the year in which the election was filed, by 
the individual or the individual’s legal representative filing with the Minister 
a notice of revocation in writing not later than the day on or before which the 
individual’s return of income for the year of death is required to be filed, or 
would be required to be filed if tax under this Part were payable for the year 
of death; and 


(b) in any other case, by the individual or the legal representative filing with 
the Minister a notice of revocation in writing not later than the 30th day 
following the day of mailing of a notice of assessment of an amount payable 
by the individual under this Part for the year. 


(7) [Repealed under former Act] 
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(8) Accumulated averaging amount — In this section and section 120.1, the 
accumulated averaging amount of an individual 


(a) at the end of any taxation year before 1998 (other than a taxation year in 
which the individual dies) is the product obtained when 
(i) the amount, if any, by which 
(A) the individual’s accumulated averaging amount at the end of the 
immediately preceding taxation year 
exceeds 
(B) the amount specified under subsection (2) by the individual in 
the individual’s election for the year 
is multiplied by 
(ii) the ratio (adjusted in such manner as may be prescribed and rounded 
to the nearest one-thousandth or, where the ratio is equidistant from two 
consecutive one-thousandths, to the higher thereof) that the Consumer 
Price Index of the 12 month period that ended on September 30 of that 


year bears to the Consumer Price Index for the 12 month period that 
ended on September 30 of the immediately preceding year, 


(b) at the end of the taxation year before 1998 and in which the individuals 
dies is 
(i) nil, where the individual’s tax payable under this Part for the year is 
computed under section 119, or 


(ii) the amount determined under subparagraph (a)(i) for the year, in any 
other, case; and 
(c) at any time after 1997 is nil. 


Subpara. 110.4(8)(b)(ii) amended by 1994, c..7,.Sch. IL (1991, c.-49), s. 80, to substi- 
tute “subparagraph. (a)(i)” for “paragraph (a)”, applicable to. 1988: et seq. 


110.5 Additions for foreign tax deductions — There shall be 
added to a corporation’s taxable income otherwise determined for a 
taxation year such amount as the corporation may claim to the ex- 
tent that the addition thereof 


(a) increases any amount deductible by the corporation under 
subsection 126(1) or (2) for the year; and 


(b) does not increase an amount deductible by the corporation 
under any of sections 125, 125.1, 127, 127.2 and 127.3 for the 
year. 
Related Provisions: 111(8)“non-capital loss”B — Carryover of amount determined 
under 110.5; 115(1)(a)(vii) — Parallel rule for authorized foreign bank. 
Definitions [s. 110.5]: “amount” —248(1); “corporation” — 248(1), Interpretation 
Act.35(1); “taxable income” — 2(2), 248(1); “taxation year” — 249. ‘ 


Interpretation Bulletins [s. 110.5]: IT-232R3: Losses — their deductibility in the 
loss year or in other years; IT-270R3: Foreign tax credit; IT-302R3: Losses of a corpo- 
ration — the effect that acquisitions of control, amalgamations, and windings-up have 
on their deductibility — after January 15, 1987. 


110.6 (1) [Capital gains exemption — ] Definitions — For the 
purposes of this section, 


“annual gains limit” of an individual for a taxation year means the 
amount determined by the formula 


A-—B 
where 
A is the lesser of 


(a) the amount determined in respect of the individual for the 
year under paragraph 3(b) in respect of capital gains and cap- 
ital losses, and 

(b) the amount that would be determined in respect of the 
individual for the year under’ paragraph 3(b) in respect of 
capital gains and losses if the only properties referred to in 
that paragraph were qualified farm properties disposed of by 
the individual after 1984, qualified small business corpora- 
tion shares disposed of by the individual after June 17, 1987 
and qualified fishing properties disposed of by the individual 
on or after May 2, 2006, and 


B_ is the total of 
(a) the amount, if any, by which 


(i) the individual’s net capital losses for other, taxation 
» years deducted under paragraph 111(1)(b) in. computing 
the individual’s taxable income for the year 
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exceeds 


(ii) the amount, if any, by which the amount determined 
in respect of the individual for the year under paragraph 
3(b) in respect of capital gains and capital losses exceeds 
the amount determined for A in respect of the individual 
for the year, and 


(b) all of the individual’s allowable business investment 
losses for the year; 


Related Provisions: 110.6(13) — Meaning of “amount determined under para. 
3(b)”; 257 — Formula cannot calculate to less than zero. See also at end of s. 110.6. 


History: Para. (b) of the description of A in the definition “annual gains limit” in 
subsec. 110.6(1) amended by 2007, c. 2, subsec, 17(2), applicable to dispositions of 
property that occur after May 1, 2006. Para. (b) formerly read: 


(b) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and losses if the only properties 
referred to in that paragraph were qualified farm properties disposed of by the 
individual after 1984 and qualified small business corporation shares disposed of 
by the individual after June 17, 1987, and 


Para. (b) of the description of A in the definition “annual gains limit” in subsec. 
110.6(1) amended by 1995, c. 3, subsec. 32(2), applicable to 1994 et seq. except that, 
for the 1994 and 1995 taxation years, it shall be read as follows: 


(b) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if 


(i) the only properties referred to in paragraph 3(b) were properties disposed 
of by the individual after 1984 and, except where the property was at the 
time of the disposition a qualified small business corporation share or quali- 
fied farm property of the individual, before February 23, 1994, 


(i.1) no amount were included under paragraph 3(b) in respect of 


(A) a taxable capital gain of the individual that resulted from an election 
made under subsection (19) by a personal trust unless the individual was 
a beneficiary under the trust on February 22, 1994, and 


(B) that portion of a taxable capital gain referred to in clause (A) that 
can reasonably be regarded as being in respect of an amount that is in- 
cluded in computing the individual’s income because of an interest in 
the trust that was acquired by the individual after February 22, 1994, 


(i.2) except for the purpose of determining the individual’s share of a taxable 
capital gain of a partnership for its fiscal period that includes February 22, 
1994 or a taxable capital gain of the individual resulting from a designation 
made under section 104 by a trust for its taxation year that includes that day, 
in determining the individual’s taxable capital gain for the 1995 taxation 
year from the disposition of a property (other than a qualified small business 
corporation share or qualified farm property), this Act were read without 
reference to subparagraphs 40( 1)(a)(ii) and 44(1)(e)(ii), and 


(ii) the individual’s capital gains and capital losses for the year from disposi- 
tions of non-qualifying real property of the individual were equal to the indi- 
vidual’s eligible real property gains and eligible real property losses, respec- 
tively, for the year from those dispositions, and 


Para. (b) of the description of A formerly read: 


(b) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if 


(i) the only properties referred to in paragraph 3(b) were properties disposed 
of by the individual after 1984, and 


(ii) the individual’s capital gains and capital losses for the year from disposi- 
tions of non-qualifying real property of the individual were equal to the indi- 
vidual’s eligible real property gains and eligible real property losses, respec- 
tively, for the year from those dispositions, and 


“Annual gains limit” in subsec. 110.6(1) amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 47(1), applicable (as ‘amended by 1994, c. 21, subsec. 50(6)) to 1985 et 
seq. except that in its application to the 1985 to 1991 taxation years para. (b) of the 
description of A shall be read as follows: 


(b) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if the only 


properties referred to in paragraph 3(b) were properties disposed of by the indivi- 
dual after 1984, and 


That definition formerly read: 


“annual gains limit” of an individual for a taxation year means the amount, if 
any, by which 


| “cumulative gains limit” of an individual at the end of a taxation 


(a) the amount that would be determined in respect of the individual for the 
year under paragraph 3(b) in respect of capital gains and capital losses if the 
only properties referred to in that paragraph were properties disposed of by 
the individual after 1984 uy 
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exceeds the total of io 

(b) the amount of the individual’s net capital losses for other taxation years 
deducted in computing the individual’s taxable income for the year under 
paragraph 111(1)(b), and Rh Detouh 
De (c) the total of all the individual’s allowable business investment losses for © 
the year; V 
Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
(archived). a ohatell 
Forms: See list at end of s. 110.6. 


“child” has the meaning assigned by subsection 70(10); bivab 
year means the amount, if any, by which t 


(a) the total of all amounts determined in respect of the indivi- 
dual for the year or preceding taxation years that end after 1984 
for A in the definition “annual gains limit” 


exceeds the total of 


(b) all amounts determined in respect of the individual for the 
year or preceding taxation years that end after 1984 for B in the 
definition “annual gains limit”, 


(c) the amount, if any, deducted under paragraph 3(e) in comput- 
ing the individual’s income for the 1985 taxation year, 


(d) all amounts deducted under this section in computing the in- 
dividual’s taxable incomes for preceding taxation years, and 


(e) the individual’s cumulative net investment loss at the end of 
the year; 


History: The definition “cumulative gains limit” in subsec. 110.6(1) substituted by 
1994, c. 21, subsec. 49(1), applicable to 1985 et seq.; and, notwithstanding subsections 
152(4) to (5), such assessments and determinations in respect of any taxation years may 
be made as are necessary to give effect to the amended definition. That definition for- 
merly read: 


“cumulative gains limit” of an individual at the end of a taxation year means the 
amount, if any, by which 


(a) the total of all amounts each of which is 


(i) the amount determined in respect of the individual for the year or a 
preceding taxation year ending after 1987 for A in the definition “annual 
gains limit’, or 

(ii) the amount determined in respect of the individual for a preceding 
taxation year ending after 1984 and before 1988 under paragraph (a) of 
the definition “annual gains limit” as it read in its application to those 
years 


exceeds the total of 
(b) all amounts each of which is 


(i) the amount determined in respect of the individual for the year ora 
preceding taxation year ending after 1987 under paragraph (a) or (b) of 
the description of B in the definition “annual gains limit”, 


(ii) the amount determined in respect of the individual for a preceding 
taxation year ending after 1984 and before 1988 under paragraph (b) or 
(c) of the definition “annual gains limit” as it-read in its application to 
those years, or 


(iii) an amount deducted under paragraph 3(e) by the individual for the 
individual’s 1985 taxation year, 


(c) all amounts deducted under this section in computing the individual’s 
taxable income for a preceding taxation year, and 


(d) the individual’s cumulative net investment loss at the end of the year; 


“Cumulative gains limit” in subsec. 110.6(1) amended by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsec. 47(1), applicable to 1988 et seq. That definition formerly read: 


“cumulative gains limit” of an individual at the end of a taxation year means the 
amount, if any, by which 


(a) the total of all amounts each of which is the amount determined in re- 
spect of the individual for the year or a preceding taxation year ending after 
1984 under paragraph (a) of the definition “annual gains limit” in this 
subsection 


exceeds the total of 


(b) the total of all amounts each of which is the amount determined in re- 
spect of the individual for the year or a preceding taxation year ending after 
1984 under paragraph (b) or (c) of the definition “annual gains limit” in this 
subsection or an amount deducted by the individual under paragraph 3(e) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
for the individual’s 1985 taxation year, 


Division C Computation of Taxable Income 


+ (c) the, total of all amounts, each:of which is an amount deducted by the 
individual under this section in computing the individual’s taxable income 
for a preceding taxation year, and 


(d) the individual’s cumulative net investment loss at the end of the year; 


Selected Cases [110.6(1)“cumulative gains limit”): Hunter vy. R., [1997] 3 
C.T.C. 3104 (TCC) (Minister entitled to take into account events in earlier years in 
determining cumulative gains limit). ~ 


“cumulative net investment loss” of an individual at the end of a 
taxation year means the amount, if any, by. which 


(a) the total’ of all amounts each of whichis the investment ex- 
pense’of the individual for the year or a preceding taxation year 
ending after 1987 


exceeds 


_(b) the total of all amounts each of which is the investment in- 
come of the individual for the year or a preceding taxation year 
ending after 1987; 


Forms: 1936: Calculation of cumulative net investment loss. 


“eligible real property gain” — [Repealed] 

History: The definition “eligible real property gain” in subsec.'110.6(1) repealed by 

1995, c. 3, subsec. 32(1), applicable after 1995. The definition formerly read: 
“eligible real property gain” of an individual for a taxation year from a disposi- 
tion of a non-qualifying real property of the individual means the amount deter- 
mined by the formula 


B 
AK = 
Cc 


where 

A is the individual’s capital gain for the year from the disposition, 

Bis the number of calendar months in the period that begins with the later of 
the calendar month in which the property was last acquired by the individual 
and January 1972 and ends with February 1992, and 

Cis the number of calendar months in the period that begins with the later of 
the calendar month in which the property. was last acquired by the individual 


and January 1972 and ends. with the calendar month in which the property 
was disposed of by the individual, 


“Bligible real property gain” added to subsec. 110.6(1) by 1994, c..7, Sch. VIII (1993, 
c. 24), subsec. 47(6), applicable to 1992 et seq. ‘ 


“eligible real property loss” — [Repealed] 
History: The definition “eligible real property loss” in subsec. 110.6(1) repealed by 
1995, c: 3, subsec: 32(1), applicable after 1995. The definition formerly read: 


“eligible real property loss” of an individual for a taxation year from a disposi- 
tion of a.non-qualifying real property of the individual means the amount deter- 
mined by the formula 


INS Qe 
Cc 


where 
A. is the individual’s capital loss for the year'from the disposition, 


B’ is the number of calendar months in’the period that begins with the later of 
the calendar month in which the property was last acquired by the individual 
and January 1972 and ends with February 1992, and : 


Cis the number of calendar months in the period that begins with the later of 
the calendar month in which the property was last acquired by the individual 
and January 1972 and ends with the calendar month in which the property 
was disposed of by the individual, 

“Eligible real property loss” added to subsec. 110.6(1) by 1994, c. 7, Sch. VII (1993, 
c. 24), subsec. 47(6), applicable to 1992 et seq. 


“interest in a family farm partnership” of an individual (other 
than a trust that is not a personal trust) at any time means a partner- 
ship interest owned by the individual at that time if 


(a) throughout any 24-month period ending before that time, 
more than 50% of the fair market value of the property of the 
partnership was attributable to 


(i) property that was used principally in the course of carry- 
ing on the business of farming in Canada in which the indivi- 
dual, a beneficiary referred to in clause (C) or a spouse, com- 
mon-law partner, child or parent of the individual or of a 
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beneficiary referred to in clause (C) was actively engaged o 
a regular and continuous basis, :by i ; 


(A) the partnership, 
(B) the individual, 


(C) where the individual is a personal trust, a beneficiary 
of the trust, ; 


.(D) a spouse, common-law partner, child or parent of the 
individual or of a beneficiary referred to in clause (C), 


(E) a'corporation, a share of the capital stock of which 
was a share of the capital stock of a family farm corpora- 
tion of the individual, a beneficiary referred to in clause 
(C) or a spouse, common-law partner, child or parent of 
the individual or of a beneficiary referred to in clause (C), 
or 


(F) a partnership, a partnership interest of which was an 
interest in a family farm partnership of the individual, a 
beneficiary referred to in clause (C) or a spouse, com- 
mon-law partner, child or parent of the individual or of a 
beneficiary referred to 'in clause (C), 


(ii) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to properties described 
in subparagraph (iv), 
(iii) a partnership interest in or indebtedness of one or more 
partnerships all or substantially all of the fair market value of 
the property of which was attributable to properties described 
in subparagraph (iv), or 
(iv). properties described in any of subparagraphs (i) to (iii), 
and 
(b) ‘at that time, all or substantially all of the fair market value of 
the property of the partnership was attributable to property de- 
scribed in subparagraph (a)(iv); i 
Related Provisions: See Related Provisions at end of s. 110.6. 
History: The definition “interest in a family farm partnership” in subsec. 110,6(1) 


amended by 2007, c. 2, subsec. 17(1), applicable to dispositions of property that occur 
after May 1, 2006. It formerly read: 


“interest in a family farm partnership” of an individual (other than a trust that is 
not a personal trust) at any time means an interest owned by the individual at that 
time in a partnership where 


(a) throughout any 24-month period ending before that time, more than 50% 
of the fair market value of the property of the partnership was attributable to 


(i) property that was used by 
(A) the partnership, 
(B) the individual, 


(C) where the individual is a personal trust, a beneficiary of the 
trust, 


(D) a spouse, common-law partner, child or parent of the individual 
or of a beneficiary referred to in clause (C), or 


(E) a corporation'a share of the capital stock of which was a share 
of the capital stock of a family farm corporation of the individual, a 
beneficiary referred to in clause (C) or a spouse, common-law part- 
ner, child or parent of the individual or of a beneficiary referred ‘to 
in clause (C), 


principally in the’ course of carrying on the business of farming in Can- 
ada in which the individual, a beneficiary referred to'in clause (C) or a 
spouse, common-law partner, child or parent of the individual, or of a 
beneficiary referred to. in clause (C) was actively engaged on a regular 
and continuous basis, 


(ii) shares of the capital stock or indebtedness of one or more corpora- 
tions all or substantially all of the fair market value of the property of 
which was attributable to properties described in, subparagraph (ili), or 


(iii) properties described in either subparagraph (i). or (ii), and 
(b) at that time, all or substantially all of the fair market value of the pro- 
perty of the partnership was attributable to 


(i), property that was used principally in the course of carrying on the 
business of farming in Canada by the partnership or a person referred to 
in subparagraph (a)(i), 

(ii) shares of the capital stock or indebtedness of one or more corpora- 
tions described in subparagraph (a)(ii), or 
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(ili) properties described in subparagraph (i) or (ii). 

The definition “interest in a family farm partnership” in subsec. 110.6(1) amended by 
2001, c. 17, s. 242 and 2000, c. 12, Sch. 2, s. 8, to replace “spouse,”. with “spouse, 
common-law partner,” applicable to 2001 et seq. except that, if a taxpayer and a person 
have jointly elected pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 
2000 taxation year, the amendment applies to the taxpayer and the person in respect of 
the applicable taxation year and subsequent taxation years. 
“Interest in a family farm partnership” in subsec. 110.6(1) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 47(2), applicable to 1992 er seq. That definition formerly 
read: 

“interest in a family farm partnership” of an individual (other than a trust that is 

not a personal trust) at any time means an interest owned by the individual at that 

time ina partnership where, 


(a) throughout any 24-month period ending before that time, more than 50% 
of the fair market value of the property of the partnership was attributable to 
property used by 

(i) the partnership, 

(ii) the individual, 

(ili) where the individual is a personal trust, a beneficiary of the trust, 


(iv) a spouse, child or parent of the individual or of a beneficiary re- 
ferred to in subparagraph (iii), or 


(v) a corporation a share of the capital stock of which was a share of the 
capital stock of a family farm corporation of the individual, a benefici- 
ary referred to in subparagraph (iii) or a spouse, child or parent of the 
individual or of such a beneficiary 
principally in the course of carrying on the business of farming in Canada in 
which the individual, a beneficiary referred to in subparagraph (iii) or a 
spouse, child or parent of the individual or of such a beneficiary was actively 
engaged on a regular and continuous basis, and 
(b) at that time, all or substantially all of the fair market value of the pro- 
perty of the partnership was attributable to property that has been used prin- 
cipally in the course of carrying on the business of farming in Canada by the 
partnership or a person referred to in paragraph (a); 
“Interest in a family farm partnership” substituted by 1994, c. 7, Sch. I (1991, c. 49), 
subsec. 81(1), applicable to 1988 et seq. That definition formerly read: 
“interest in a family farm partnership” of an individual (other than a trust that is 
not a personal trust) at any time means an interest owned by the individual at that 
time in a partnership all or substantially all of the property of which was, at that 
time, property used by 
(a) the partnership, 
(b) the individual, 
(c) where the individual is a personal trust, a beneficiary of the trust, 
(d) a spouse, child or parent of a person referred to in paragraph (b) or (c), or 


(€) a corporation, a share of the capital stock of which was a share of the 
capital stock of a family farm corporation of an individual referred to in 
paragraph (b), (c) or (d) 


throughout a period of at least 24 months before that time in the course of carry- 
ing on the business of farming in Canada in which any individual referred to in 
paragraph (b), (c) or (d) was actively engaged on a regular and continuous basis: 


“Gnterest in a family fishing partnership” of an individual (other 
than a trust that is not a personal trust) at any time means a partner- 
ship interest owned by the individual at that time if 


(a) throughout any 24-month period ending before that time, 
more than 50% of the fair market value of the property of the 
partnership was attributable to 


(i) property that was used principally in the course of carry- 
ing on the business of fishing in Canada in which the indivi- 
dual, a beneficiary referred to in clause (C) or a spouse or 
common-law partner, child or parent of the individual or of a 
beneficiary referred to in clause (C) was actively engaged on 
a regular and continuous basis, by 


(A) the partnership, 
(B) the individual, 


(C) where the individual is a personal trust, a beneficiary 
of the trust, 


(D) a spouse, common-law partner, child or parent of the 
individual or of a beneficiary referred to in clause (C), 


(E) a corporation, a share of the capital stock of which 
was a share of the capital stock of a family fishing corpo- 
ration of the individual, a beneficiary referred to in clause 
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(C) or a spouse, common-law partner, child or parent of 
the individual or of a beneficiary referred to in clause (C), 
or 


(F) a partnership, a partnership interest of which was an 
interest in a family fishing partnership of the individual, a 
beneficiary referred to in clause (C) or a spouse, com- 
mon-law partner, child or parent of the individual or of a 
beneficiary referred to in clause (C), 


(ii) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to properties described 
in subparagraph (iv), 
(iii) a partnership interest in or indebtedness of one or more 
partnerships all or substantially all of the fair market value of 
the property of which was attributable to properties described 
in subparagraph (iv), or 
(iv) properties described in any of subparagraph [sic] (i) to 
(iii), and 
(b) at that time, all or substantially all of the fair market value of 
the property of the partnership was attributable to property de- 
scribed in subparagraph (a)(iv); 
Related Provisions: See Related Provisions at end of s. 110.6. 
History: The definition “interest in a family fishing partnership” added to subsec. 


110.6(1) by 2007, c. 2, subsec. 17(4), applicable to dispositions of property that occur 
after May 1, 2006. 


“Gnvestment expense” of an individual for a taxation year means 
the total of 


(a) all amounts deducted in computing the individual’s income 
for the year from property (except to the extent that the amounts 
were otherwise taken into account in computing the individual’s 
investment expense or investment income for the year) other 
than any amounts deducted under 


(i) paragraph 20(1)(c), (d), (e), or (e.1) of this Act or para- 
graph 20(1)(k) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, in respect of borrowed 
money that was used by the individual, or that was used to 
acquire property that was used by the individual, 


(A) to make a payment as consideration for an income- 
averaging annuity contract, 


(B) to pay a premium under a registered retirement sav- 
ings plan, or 

(C) to make a contribution to a registered pension plan or 
a deferred profit sharing plan, or 


(ii) paragraph 20(1)(j) or subsection 65(1), 66(4), 66.1(3), 
66.2(2), 66.21(4) or 66.4(2), 


(b) the total of 


(i) all amounts deducted under paragraph 20(1)(c), (d), (e), 
(e.1), (f) or (bb) of this Act or paragraph 20(1)(k) of the Jn- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in computing the individual’s income for the year from 
a partnership of which the individual was a specified member 
in the fiscal period of the partnership ending in the year, and 


(ii) all amounts deducted under subparagraph 20(1)(e)(vi) in 
computing the individual’s income for the year in respect of 
an expense incurred by a partnership of which the individual 
was a specified member in the fiscal period of the partnership 
ending immediately before it ceased to exist, 


(c) the total of 


(i) all amounts (other than allowable capital losses) deducted 
in computing the individual’s income for the year in respect 
of the individual’s share of the amount of any loss of a part- 
nership of which the individual was a specified member in 
the partnership’s fiscal period ending in the year, and 


(ii) alb amounts each of which is an amount deducted under 


paragraph 111(1)(e) in computing the individual’s taxable in- 
come for the year, 


Division C — Computation of Taxable Income 


(d) 50% of the total of all amounts each of which is an amount 
deducted under subsection 66(4); 66.1(3), 66.2(2), 66.21(4) or 
66.4(2) in computing the individual’s income for the year in re- 
spect of expenses 


(i) incurred and. renounced. under subsection 66(12.6), 
(12.601), (12.62) or (12.64) by a corporation, or 


(ii) incurred by a partnership of which the individual was a 
specified member in the fiscal period of the partnership in 
which the expense was incurred, and 


(e) the total of all amounts each of which is the amount of the 
individual’s loss for the year from 


(i) property, or 
(ii) renting or leasing a rental property (within the meaning 
assigned by. subsection 1100(14) of the Income Tax Regula- 


tions) or a property described in Class 31 or 32 of Schedule 
IL to the Income Tax Regulations 


owned by the individual or by a partnership of which the indivi- 
dual was a member, other than a partnership of which the indivi- 
dual was a specified member in the partnership’s fiscal period 
ending in the year, and 


(f) the amount, if any, by which the total of the individual’s net 
capital losses for other taxation years deducted under paragraph 
111(1)(b) in computing the individual’s taxable income for the 
year exceeds the amount determined in respect of the individual 
for the year under paragraph (a) of the description of B in the 
definition “annual gains limit”; 


Related Provisions: 66(18) — Expenses of partnerships (re para. (d)). See also 
Related Provisions at end of’s: 110.6. 


History: Subpara. (a)(ii) of the definition “investment expense” in subsec. 110.6(1) 
amended by 2001, c. 17, subsec. 86(1), to add reference to subsec. 66.21(4), applicable 
to taxation years that begin after 2000. 


Para. (d) of the definition “investment expense” in subsec. 110.6(1) amended by the 
said c. 17, subsec. 86(2), applicable to taxation years that begin after 2000. The para. 
formerly read: 2 


(d) 50% of the total of all amounts each of which is an amount deducted under 
subsection 66(4), 66.1(3), 66.2(2) or 66.4(2) in computing the individual’s in- 
come for the year in respect of expenses incurred and renounced under subsec- 
tion 66(12.6), (12.601), (12.62) or (12.64) by a corporation or incurred by a part- 
nership of which the individual was a specified member in the fiscal period of 
the partnership in which the expense was incurred, and 


Para. (d) of the definition “investment expense” in subsec. 110.6(1) amended by 1994, 
c. 8, s. 13, to add reference to subsec. 66(12.601), applicable to 1992 et seq. 


Para. (f) of “investment expense” in subsec. 110.6(1) added by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 47(3), applicable to 1992 et seq. 


Paras. (a), (b) of “investment expense” in subsec. 110.6(1) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 81(2), applicable to 1988 et seg. except that 


(a) para. (a) does not apply before 1989 to amounts deducted under para. 20(1)(a) 
in respect of a certified production (within the meaning assigned by subsec. 
1104(2) of the Regulations) of a taxpayer or a partnership that is property included 
in para. (n) in Cl. 12 of Sch. I to the Regulations, and 


(b) in its application to a taxpayer who so elects by notifying the Minister of Na- 
tional Revenue in writing before 1993, subpara. (a)(ii) shall, in respect of the tax- 
payer’s 1988 and 1989 taxation years, be read as follows: 


(ii) paragraph 20(1)(j), to the extent that the total of all amounts deducted 
under that paragraph by the taxpayer in the year or a preceding taxation year 
ending after 1987 exceeds the total of all amounts each of which is an 
amount that 


(A) was included in the taxpayer’s investment income for the taxpayer’ s 
1988 or 1989 taxation year, and 


(B) was included under subsection 15(2) in the taxpayer’s income for 
the taxpayer’s 1988 or 1989 taxation year, 


or subsection 65(1), 66(4), 66.1(3), 66.2(2) or 66.4(2), 
Paras. (a), (b) formerly read: 


(a) the total of all amounts each of which is an amount (other than an amount 
deducted under subsection 65(1), 66(4), 66.1(3), 66.2(2) or 66.4(2)) deducted in 
computing the individual’s income for the year from property, except to the ex- 
tent that the amount was included in computing the individual’s investment ex- 
pense for the year under paragraph (b), (c) or (e), 


(b) the total of all amounts each of which is an amount deducted under paragraph 
20(1)(c), (d), (e); (f) or (bb) of this Act or paragraph 20(1)(k) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, in computing the indi- 
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vidual’s income for the year from a partnership of which the individual was a 
specified member in the fiscal period of the partnership ending in the year, 


Subpara. (c)(i) of “investment expense” in subsec. 110.6(1) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 81(3), applicable to 1988 et seq. Subpara. (c)(i) formerly 
read: 


(i) all amounts each of which is an amount deducted in computing the indivi- 
dual’s income for the year as the individual’s share of the amount of any loss of 
a partnership of which the individual was a specified member in the fiscal period 
of thé partnership ending in the year, and 


That portion of para. (e) of “investment expense” following subpara.. (ii) in subsec. 
110.6(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 81(4), applicable to 
1988 et seg., except that the pata. does not apply before 1989 to amounts deducted 
under para. 20(1)(a) in respect of a certified production (within the meaning assigned 
by stbsec. 1104(2) of the Regulations) of a taxpayer or a partnership that is property 
included in para. (n) in Cl. 12 of Sched. II to the Regulations. That portion of para. (e) 
formerly read: 


owned by the individual or by a partnership of which the individual was a mem- 
ber, except to the extent that the amount was included in computing the indivi- 
dual’s investment expense for the year under paragraph (c); 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“investment income” of an individual for a taxation year means 
the total of 


(a) all amounts included in computing the individual’s income 
for the year from property (other than an amount included under 
subsection 15(2) or paragraph 56(1)(d), of this Act or paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952), including, for greater certainty, any 
amount so included under subsection 13(1) in respect of a pro- 
perty any income from which would be income from property 
(except to the extent that the amount was otherwise taken into 
account in computing the individual’s investment income or in- 
vestment expense for the year), 


(b) all amounts (other than taxable capital gains) included in 
computing the individual’s income for the year in respect of the 
individual’s sharé of the income of a partnership of which the 
individual was a specified member in the partnership’ fiscal pe- 
riod ending in the year, including, for greater certainty, the indi- 
vidual’s share of all amounts included under subsection 13(1) in 
computing the income of the partnership, 


(c) 50% of all amounts included under subsection 59(3.2) in 
computing the individual’s income for the year, 


(d) all amounts each of which is the amount of the individual’s 
income for the year from 


(i) a property, or 

(ii) renting or leasing a rental property (within the meaning 
assigned by subsection 1100(14) of the Income Tax Regula- 
tions) or a property described in Class 31 or,32 of Schedule 
II to the Income Tax Regulations 


owned by the individual or by a partnership of which the indivi- 
dual was a member (other than a partnership of which the indivi- 
dual was a specified member in the partnership’s fiscal period 
ending in the year), including, for greater certainty, any amount 
included under subsection 13(1) in computing the individual’s 
income for the year in respect of a rental property of the indivi- 
dual.or, the partnership. or.in. respect of a property any income 
from which would be, income from property, 
(e) the amount, if any, by which 
(i) the total of all amounts (other than amounts in respect of 
income-averaging annuity contracts or annuity contracts pur- 
chased under deferred profit sharing plans or plans referred 
to in subsection 147(15) as revoked plans) included under 
paragraph 56(1)(d) of this Act or paragraph 56(1)(d.1) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, in computing the individual’s income for the year 


exceeds 


(ii) the total of all amounts deducted under paragraph 60(a) 
in computing the individual’s income for the year, and 


(f) the amount, if any, by which the total of all amounts included 
under paragraph 3(b) in respect of capital. gains and capital 
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losses in computing the individual’s income for the year exceeds 
the amount determined in respect of the individual for the year 
for A in the definition “annual gains limit”; 


History: Para. (f) of “investment income” in subsec. 110.6(1) added by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 47(4), applicable to 1992 et seq. 


“Investment income” amended to substitute paras. (a) to (e) for (a) to (d) by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 81(5), applicable to 1988 et seq. except that in its applica- 
tion to a taxpayer who so elects by notifying the Minister of National Revenue in writ- 
ing before 1993, para. (a) shall be read without reference to “subsection 15(2) or” in 
respect of the taxpayer’s 1988 and 1989 taxation years. Paras. (a) to (d) formerly read: 


(a) the total of all amounts included in computing the individual’s income for the 
year from property, including, for greater certainty, any amount included under 
subsection 13(1) in respect of a property the income from which would be in- 
come from property, except to the extent that the amount was included in com- 
puting the individual’s investment income for the year under paragraph (b) or 
(d), 


(b) the total of all amounts each of which is an amount included in computing 
the individual’s income for the year as the individual’s share of the income of a 
partnership of which the individual was a specified member in the fiscal period 
of the partnership ending in the year, including, for greater certainty, the indivi- 
dual’s share of all amounts included under subsection 13(1) in computing the 
income of the partnership, 


(c) 50% of the total of all amounts included in computing the individual’s in- 
come for the year under subsection 59(3.2), and 


(d) the total of all amounts each of which is an amount included in computing 
the individual’s income for the year from 


(i) property, or 


(ii) renting or leasing a rental property (within the meaning assigned by sub- 
section 1100(14) of the Income Tax Regulations) or a property described in 
Class 31 or 32 of Schedule II to the Income Tax Regulations 


owned by the individual or by a partnership of which the individual was a mem- 
ber, except to the extent that the amount was included in computing the indivi- 
dual’s investment income for the year under paragraph (b), including, for greater 
certainty, any amount included under subsection 13(1) in computing the indivi- 
dual’s income for the year in respect of rental property or in respect of a property 
the income from which would be income from property; 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“non-qualifying real property” — [Repealed] 


History: The definition “non-qualifying real property” in subsec. 110.6(1) repealed by 
1995, c. 3, subsec. 32(1), applicable after 1995. The definition formerly read: 


“non-qualifying real property” of an individual (other than a trust that is not a 
personal trust) means property disposed of after February 1992 by the individual, 
or a partnership any of the income of which is required to.be included in comput- 
ing the income of the individual, that at the time of its disposition (in this defini- 
tion referred to as the “determination time”) is 


(a) real property, other than 
(i) qualified farm property of the individual, 


(ii) real property owned by the individual or the individual’s spouse that 
was used 


(A) throughout that part of the 24-month period preceding the deter- 
mination time during which it was owned by the individual or the 
individual’s spouse, or 


(B) throughout all or substantially all of the time in the period pre- 
ceding the determination time during which it was owned by the 
individual or the individual’s spouse, 


principally in an active business carried on by 
(C) the individual (otherwise than asa member of a partnership), 


(D) where the individual is a personal trust, a preferred beneficiary 
(within the meaning assigned by subsection 108(1)) under the trust 
(otherwise than as a member of a partnership), 


(E) a spouse, child or parent of the individual or of a preferred bene- 
ficiary described in clause (D) (otherwise than as a member of a 
partnership), 


(F) a corporation (otherwise than as a member of a partnership) 
where shares representing all or substantially all of the fair market 
value of all the issued and outstanding shares of its capital stock 
were owned by one or more persons described in this subparagraph, 


(G) one or more persons as members of a partnership where inter- 
ests representing all or substantially all of the fair market value of 
all partnership interests in the partnership were owned by one or 
more persons described in this subparagraph, or 


(H) a personal trust (otherwise than as a member of a partnership) 
where interests representing all or substantially all of the fair market 
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value of all beneficial interests in the trust were owned by one or 
more persons described in this subparagraph, and 


(iii) real property of the partnership (except where the individual is a 
specified member of the partnership or, if a taxable capital gain of the 
individual’s spouse from the disposition of property of the partnership 
would be a taxable capital gain of the individual, the individual’s spouse 
is a specified member of the partnership) that was used 


(A) throughout that part of the 24-month period preceding the deter- 
mination time during which it was property of the partnership, the 
individual or the individual’s spouse, or 


(B) throughout all or substantially all of the time in the period pre- 
ceding the determination time during which it was property of the 
partnership, the individual or the individual’s spouse, 

principally in an active business carried on by 
(C) the individual, 


(D) where the individual is a personal trust, a preferred beneficiary 
(within the meaning assigned by subsection 108(1)) under the trust, 


(E) a spouse, child or parent of the individual or of a preferred bene- 
ficiary described in clause (D), 


(F) a corporation where shares representing all or substantially all of 
the fair market value of all the issued and outstanding shares of its 
capital stock were owned by one or more persons described in this 
subparagraph, or 

(G) a personal trust where interests representing all or substantially 
all of the fair market value of all beneficial interests in the trust 
were owned by one or more persons described in this subparagraph, 


(b) a share of the capital stock of a corporation (other than a qualified small 
business corporation share of the individual or a share of the capital stock of 
a family farm corporation of the individual) the fair market value of which is 
derived principally from real property, other than real property that was used 


(i) throughout that part of the 24-month period preceding the determina- 
tion time during which it was owned by the corporation or by persons 
described in any of clauses (a)(ii)(C) to (H), or : 


(ii) throughout all or substantially all of the time in the period preceding 


the determination time during which it was owned by the corporation or _ 


by persons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by the corporation or by persons 
described in any of clauses (a)(ii)(C) to (H), but not including a share of the 
capital stock of a corporation the fair market value of which is derived prin- 
cipally from real property owned by another corporation, a partnership or a 
trust, or any combination thereof, the shares of the capital stock of which, or 
the interests in which, as the case may be, would, if they were disposed of at 
the determination time by the individual, not be non-qualifying real property 
of the individual, 


(c) an interest in a partnership (other than an interest in a family farm part- 


nership of the individual) the fair market value of which is derived princi- 
pally from real property, other than real property that was used 3 


(i) throughout that part of the 24-month period preceding the determina- 


tion time during which it was property of the partnership or persons de- 
scribed in any of clauses (a)(ii)(C) to (H), or 


(ii) throughout all or substantially all of the time in the period preceding 
the determination time during which it was property of the partnership 
or persons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by one or more persons as mem- 
bers of the partnership or by persons described in any of clauses (a)(ii)(C) to 
(H), but not including an interest in a partnership the fair market value of 
which is derived principally from real property owned by another partner- 
ship, a corporation or a trust, or any combination thereof, the shares of the 
capital stock of which or the interests in which, as the case may be, would, if 
they were disposed of at the determination time by the individual, not be 
non-qualifying real property of the individual, 

(d) an interest in a trust the fair market value of which is derived principally 
from real property, other than real property that was used 


(i) throughout that part of the 24-month period preceding the determina- 
tion time during which it was owned by the trust or persons described in 
any of clauses (a)(ii)(C) to (H), or 


(ii) throughout all or substantially all of the time in the period preceding 
the determination time during which it was owned by the trust or per- 
sons described in any of clauses (a)(ii)(C) to (H), ) 


principally in an active business carried on by the trust or by persons de- 
scribed in any of clauses (a)(ii)(C) to (H), but not including an interest in a 
trust the fair market value of which is derived principally from real property 
owned by another trust, a corporation or a partnership, or any combination 
thereof, the shares of the capital stock of which or the interests in which, as 
the case may be, would, if they were disposed of at the determination time 
by the individual, not be non-qualifying real property of the individual, or 
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(e) an interest or an option in respect of property described in any of 
paragraphs (a) to (d), 
‘and, for the ‘purposes of this definition, an “active business” carried on by a per- 
son at any time means any business carried on by the person at that time other 
‘than a business (other than a business carried on by a credit union or a business 
of leasing property that is not real property) the principal purpose’ of which is to 
derive income from property (including interest, dividends, rents or royalties), 
unless the person or, where the person carries on the business as a member of a 
partnership, the partnership i ee ae 
_,(f). employs in the-business at that time more than 5 individuals on a full- 
time basis, or 
(g) in the course of carrying on the business has managerial, administrative, 
financial, maintenance or other similar services provided to it at that time 
and the person or partnership could reasonably be expected to require more 
than 5 full-time employees if those services had not been so provided; 
The closing words of paras. (b), (c) and (d) of the definition “non:qualifying real pro- 
perty” in subsec. 110.6(1) substituted by 1994, c. 21, subsecs. 50(2), (3) and (4); appli- 
cable to 1992 et seg. The closing words of those paras. formerly read: 
principally in an active business carried on’ by the corporation or by ‘persons 
described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by. one or more persons as members 
of the partnership or by persons described in any of clauses (a)(ii)(C) to (H), 


principally in an active business carried on by the trust or by persons described 

in any of clauses (a)(ii)(C) to (H), or 
“Non-qualifying real property” added to subsec. 110.6(1) by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 47(6), applicable to 1992 er seq. : 
Selected Cases [110.6(1)“non-qualifying real property”): Boudreau vy. R., 
[1997] 2 C.T.C. 2489 (TCC) (“One or more persons described in this subparagraph” 
not restricted to related persons). 


“qualified farm property” of an individual (other than a trust that 
is not a personal trust) at any time means a property owned at that 
time by the individual, the spouse or common-law partner of the 
individual or a partnership, an interest in which is an interest ina 
family farm partnership of the individual or the individual’s spouse 
or common-law partner that is 

(a) real or immovable property that was used principally in the 
‘course of carrying on the business of farming in Canada by, 


: 110.6(1)qualified fa 


that the additio 


fied farm property” 
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Lalonde, Director, 
(i) the individual, 
(ii) if the individual is a personal trust, a beneficiary of the 


trust that is entitled to receive directly from the trust any in- 
come or capital of the trust, 


(iii) a spouse, common-law partner, child or parent of a per- 
son referred to’ in subparagraph (i) or (ii), 


(iv) a corporation, a share of the capital stock of which isa 
share of the capital stock of a family farm corporation of an 
individual referred: to in any of subparagraphs (i) to (iii), or 


(v) a partnership, an interest in which is an interest in a fam- 
ily farm partnership of an individual referred to in any of 
subparagraphs (i) to (iii), 
(b) a share of the capital stock of a family farm corporation of 
the individual or the individual’s spouse or common-law 
partner, 


(c) an interest in a family farm partnership of the individual or 
the individual’s spouse or common-law partner, or 


(d) an eligible capital property (which is deemed to include capi- 
tal property to which paragraph 70(5.1)(b) or 73(3.1)(f) applies) 
used by a person or partnership referred to in any of subpara- 
graphs (a)(i) to (v), or by a personal trust from which the indivi- 
dual acquired the property, in the course of carrying on the busi- 
ness of farming in Canada; 


Related Provisions: 14(1.1) —Eligible capital property inclusion deemed to be 
taxable capital gain for exemption purposes, 70(9.8) — Farm property used by corpora- 
tion or partnership; 80.03(8) — Deemed qualified farm property where capital gain 
deemed on disposition following debt forgiveness; 108(1)‘‘qualified farm property” — 
Definition applies to trusts; 110.6(1.3) — Interpretation — property used in a farming 
business; 248(5) + Substituted property. See also at end of s. 110.6. 


History: The definition “qualified farm property” in subsec. 110.6(1) amended by 
2007, .c. 2; subsec. 17(1); applicable to dispositions of property that occur after May 1, 
2006. It formerly read: 


“qualified farm property” of an individual (other than a trust that is not a per- 
sonal trust) at any particular time means a property owned at that time by the 
individual, the spouse or common-law partner of the individual or a partnership, 
an interest in which is an interest in.a:family farm partnership of the individual 
or the individual’s spouse or common-law partner that is 


(a) real property that was used by 
(i) the individual, 


(ii) where the individual is a personal trust, a beneficiary referred to in 
paragraph 104(21.2)(b) of the trust, 


(iii) a spouse, common-law partner, child or parent of a person referred 
to in subparagraph (i) or (ii), 
(iv) a corporation, a share of the capital stock of which is a share of the 
capital stock of a family farm corporation of an individual referred to in 
any of subparagraphs (i) to (iil), or 
(v) a partnership, an interest in which is an interest in a family farm 
‘partnership of an individual referred to in any of subparagraphs (i) to 
(iit), 
in the course of carrying on the business of farming in Canada and, for the 
purpose of this paragraph, property will,not be considered to have been used 
in.the. course of carrying on the business of farming in Canada unless 


(vi) the property or property for which the property was substituted (in 
this subparagraph referred to as “the property”) was owned by a person 
who was the individual, a beneficiary. referred to in subparagraph (ii) or 
a spouse, common-law partner, child or, parent of the individual, or of 
such a beneficiary, by a personal, trust from which, the individual ac- 
quired the property or by a partnership referred to in subparagraph (v) 
throughout the period of at least.24 months immediately preceding that 
time. and 


(A) in at least 2 years while the property was so owned the gross 
revenue of such a person, or of a personal trust from which the indi- 
vidual acquired the property, from the farming business carried on 
in Canada in which the property. was, principally used and in which 
such a person or, where the individual is a personal trust, a benefici- 
ary of the trust was actively engaged on a, regular and. continuous 
basis exceeded the income of the person from all other sources for 
the year, or 


(B) ithe property was used by a corporation referred to in subpara- 
graph (iv) or a partnership referred to. in subparagraph (v) princi- 
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pally in the course of carrying on the business of farming in Canada 

_ throughout a period of at least 24 months during which time the 
individual, a beneficiary referred to in subparagraph (ii) or a spouse, 
common-law partner, child or parent of the individual or of such a 
beneficiary was actively engaged on a regular and continuous basis 
in the farming business in which the property was used, or 


(vii) where the property is a property last acquired by the individual or 
partnership before June 18, 1987, or after June 17, 1987 under an agree- 
ment in writing entered into before that date, the property or property for 
which the property was substituted (in this subparagraph referred to as 
“the property”) was used by the individual, a beneficiary referred to in 
subparagraph (ii) or a spouse, common-law partner, child or parent of 
the individual or of such a beneficiary, a corporation referred to in sub- 
paragraph (iv) or a partnership referred to in subparagraph (v) or by a 
personal trust from which the individual acquired the property princi- 
pally in the course of carrying on the business of farming in Canada 


(A) in the year the property was disposed of by the individual, or 


(B) in at least 5 years during which the property was owned by the 
individual, a beneficiary referred to in subparagraph (ii) or a spouse, 
common-law partner, child or parent of the individual or of such a 
beneficiary, by a personal trust from which the individual acquired 
the property or by a partnership referred to in subparagraph (vy), 


(b) a share of the capital stock of a family farm corporation of the individual 
or the individual’s spouse or common-law partner, 


(c) an interest in a family farm partnership of the individual or the indivi- 
dual’s spouse or common-law partner, or 


(d) an eligible capital property used by a person or partnership referred.to in 
any of subparagraphs (a)(i) to (v), or by a personal trust from which the 
individual acquired the property, in the course of carrying on the business of 
farming in Canada and, for the purpose of this paragraph, eligible capital 
property 


(i) will not be considered to have been used in the course of carrying on 
the business of farming in Canada unless the conditions set out in sub- 
paragraph (a)(vi) or (vii), as the case may be, are met, and 


(ii) shall be deemed to include capital property to which paragraph 
70(5.1)(b) or 73(3)(d.1) applies; 


The definition “qualified farm property” in subsec. 110.6(1) amended by 2000, c. 12, 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, and by Sch. 2, 
s. 8, to replace “spouse,” with “spouse, common-law partner,”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”, 


Those portions of para. (a) of “qualified farm property” preceding subpara. (i) and fol- 
lowing subpara. (v), and para. (d) in subsec. 110.6(1) substituted by 1994, c. 7, Sch. II 


(1991, c. 49), subsecs. 81(6) to (8), applicable to 1988 er seg. Those portions and that 
para. formerly read: 


(a) real property used by 


in the course of carrying on the business of farming in Canada and, for the pur- 
poses of this paragraph, property will not be considered to have been used in the 
course of carrying on the business of farming in Canada at that time unless 


(vi) where the property is a property other than a property referred to in 
subparagraph (vii), the property or property for which the property was sub- 
stituted was used by a person or partnership referred to in any of subpara- 
graphs (i) to (v) or by a personal trust from which the individual acquired the 
property in the course of carrying on the business of farming in Canada 


(A) in the year the property was disposed of by the individual, or 


(B) in at least five years during which the property was owned by an 
individual referred to in any of subparagraphs (i) to (iii), by a personal 
trust from which the individual acquired the property or by a partnership 
referred to in subparagraph (v), 


(vii) where the property is a Property acquired by the individual or a partner- 
ship after June 17, 1987 otherwise than pursuant to an agreement in writing 
entered into on or before that date, the property or property for which the 
property was substituted was owned by an individual referred to in any of 
subparagraphs (i) to (iii), by a personal trust from which the individual ac- 
quired the property or by a partnership referred to in subparagraph (v) 


throughout the period of at least 24 months immediately preceding that time 
and 


(A) in at least 2 years while the property was so owned, the gross reve- 
nue of an individual referred to in any of subparagraphs (i) to (iii) or of a 
personal trust from which the individual acquired the property from the 
farming business carried on in Canada in which the individual used the 
property and in which the individual or, where the individual is a per- 
sonal trust, a beneficiary of the trust was actively engaged on a regular 
and continuous basis exceeded the individual’s income from all other 


sources for the year, or 
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(B) the property was used:by a corporation referred to in subparagraph 
(iv) or a partnership referred to in subparagraph (v) in the course of car- 
rying on the business of farming in Canada throughout a period of at 
least 24 months during which time an individual referred to in any of 
subparagraphs (i) to (iii) was actively engaged on a regular and continu- 
, ous basis in the farming business in which the property was used, 
(d) an eligible capital property used by a person or partnership referred to in any 
of subparagraphs (a)(i) to (v) or by a personal trust from which the individual 
acquired the property in the course of carrying on the business of farming in 
Canada and, for the purpose of this definition, eligible capital property will not 
be considered to have been used in the course of carrying on the business of 
farming in Canada unless the conditions set out in subparagraph (a)(vi) or (vii), 
as the case may be, are met; 
Selected Cases [1 10.6(1)“qualified farm property”): Desrosiers (Succession de) 
v. R., [2000] 3 C.T.C. 2200 (TCC) (Exemption for qualified farm property available 
even though taxpayer had taken position during lifetime that property was timber 
limit). 
Interpretation Bulletins: IT-236R4: Reserves — disposition of capital property 
(archived). See also at end of s. 110.6. 


“qualified fishing property” of an individual (other than a trust 
that is not a personal trust) at any time means a property owned at 
that time by the individual, the spouse or common-law partner of 
the individual or a partnership, an interest in which is an interest in 
a family fishing partnership of the individual or the individual’ s 
spouse or common-law partner that is 


(a) real or immovable property or a fishing vessel that was used 
principally in the course of carrying on the business of fishing in 
Canada by, 


Proposed Amendment — 110.6(1)“qu 

- property”(a) opening words 

Application: The November 5, 2010 draft legislation (misc. technical), sub: 
: of para. (a) of the definition “qualified fis n 

in subsee. 110.6(1) to delete the word “principally”, applicable to disposition 


‘or any of their child 
through a family fishing 


‘orporation or p: 
Personal trust). Bet Pals o 
Paragraph (a) of that definition is amended to remove the word “ pally”. 
Letter from Dept. of Finance, March 20, 2008: See under 110.6(1)“qualified 


property”(a) opening words. 
(i) the individual, 


(ii) if the individual is a personal trust, a beneficiary of the 
trust that is entitled to receive directly from the trust any in- 
come or capital of the trust, 


(ili) a spouse, common-law 
son referred to in 


partner, child or parent of a per- 
subparagraph (i) or (ii), 

(iv) a corporation, a share of the capital stock of which is a 
share of the capital stock of a family fishing corporation of 


an individual referred to in any of subparagraphs (i) to (iii), 
or 


(v) a partnership, an interest in which is an interest in a fam- 
ily fishing partnership of an individual referred to in any of 
subparagraphs (i) to (iii), 

(b) a share of the capital stock of a family fishing corporation of 


the individual or the individual’s spouse or common-law 
partner, 


(c) an interest in a family fishing partnership of the individual or 
the individual’s spouse or common-law partner, or 


(d) an eligible capital property (which is deemed to include capi- 
tal property to which paragraph 70(5.1)(b) or 73(3.1)(f) applies) 
used by a person or partnership referred to in any of subpara- 
graphs (a)(i) to (v), or by a personal trust from which the indivi- 
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dual acquired the property, in the course of carrying on the busi- 
ness of fishing in Canada; 
Related Provisions: 14(1.2) — Eligible capital property inclusion deemed. to be 
taxable capital gain for exemption purposes; 70(9.8) — Fishing property used by, cor- 
poration or partnership; 108(1)“qualified fishing property” — Definition applies to 
trusts; 110.6(1.2) — Interpretation — property used in a fishing business. See. also at 
end of s. 110.6. 
History: The definition “qualified fishing property” added. to subsec. 110.6(1) by 


2007, c. 2, subsec. 17(4), applicable to dispositions of property that occur after May 1, 
2006. 


“qualified small business corporation share” of an individual 
(other than a trust that is not a personal trust) at any time (in this 
definition referred to as the “determination time”) means a share of 
the capital stock of a corporation that, 


(a) at the determination time, is a share of the capital stock of a 
small business corporation owned by the individual, the indivi- 
dual’s spouse or common-law partner or a partnership related to 
the individual, 


(b) throughout the 24 months immediately preceding the deter- 
mination time, was not owned by anyone other than the indivi- 
dual or a person or partnership related to, the individual, and 


(c) throughout that part of the 24 months immediately preceding 
the determination time while it was owned by the individual or a 
person or partnership related to the individual, was a share of the 
capital stock of a Canadian-controlled private corporation more 
than 50% of the fair market value of the assets of which was 
attributable to 


(i) assets used principally in an active business carried on pri- 
marily in Canada by the corporation or by a corporation re- 
lated to it, 


(ii) shares of the capital stock or indebtedness of one or more 
other corporations that were connected (within the meaning 
of subsection 186(4) on the assumption that each of the other 
corporations was a “payer corporation” within the meaning 
of that subsection) with the corporation where 


(A) throughout that part of the 24 months immediately 
preceding the determination time that ends at the time the 
corporation acquired such a share or indebtedness, the 
share or indebtedness. was not owned by anyone other 
than the corporation, a person or partnership related to the 
corporation or a person or partnership related to such a 
person or partnership, and 


(B) throughout that part of the 24 months immediately 
preceding the determination time while such a share or 
indebtedness was owned by the corporation, a person or 
partnership related to the corporation or a person or part- 
nership related to such a person or partnership, it was a 
share or indebtedness of a Canadian-controlled private 
corporation more than 50% of the fair market value of the 
assets of which was attributable to assets described in 
subparagraph (iii), or 
(iii) assets described in either of subparagraph (i) or (ii) 
except that 


(d) where, for any particular period of time in the 24-month pe- 
riod ending at the determination time, all or substantially all of 
the fair market value of the assets of a particular corporation that 
is the corporation or another corporation that was connected 
with the corporation cannot be attributed to assets described in 
subparagraph (c)(i), shares or indebtedness of corporations de- 
scribed in clause (c)(ii)(B), or any combination thereof, the ref- 
erence in clause (c)(ii)(B) to “more than 50%” shall, for the par- 
ticular period of time, be read as a reference to “all or 
substantially all” in respect of each other corporation that was 
connected with the particular corporation and, for the purpose of 
this paragraph, a corporation is connected with another corpora- 
tion only where 


(i) the corporation is connected (within the meaning of sub- 
section 186(4) on the assumption that the corporation was a 
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“payer corporation” within the meaning of that subsection) 
with the other corporation, and 


(ii) the other corporation owns shares of the capital stock of 
the corporation and, for the purpose of this subparagraph, the 
other corporation shall be deemed to own the shares of the 
capital stock of any corporation that are owned by a corpora- 
tion any shares of the capital stock of which are owned or are 
deemed by this subparagraph to. be owned by the other 
corporation, 


(e) where, at any time in the 24-month period ending at the de- 
termination time, the share was substituted for another share; the 
share shall be considered to have met the requirements of this 
definition only where the other share 


(i) was not owned by any person or partnership other than a 
person or partnership described in paragraph (b) throughout 
the period beginning 24 months before the determination 
time and ending at the time of substitution, and 


(ii) was a share of the capital stock of a corporation described 
in paragraph (c) throughout that part of the period referred to 
in subparagraph (i) during which such share was owned by a 
person or partnership described in paragraph (b), and 


(f) where, at any time in the 24-month period ending at the de- 
termination time, a share referred to in subparagraph (c)(ii) is 
substituted for another share, that share shall be considered to 
meet the requirements of subparagraph (c)(ii) only where the 
other share 


(i) was not owned by any person or partnership other than a 
person ‘or partnership described in clause (c)(ii)(A) through- 
out the period beginning 24 months before the determination 
time and ending at the time of substitution, and 


(ii) was a share of the capital stock of a corporation described 
in paragraph (c) throughout that part of the period referred to 
in subparagraph (i) during which the share was owned by a 
person or partnership described in clause (c)(ii)(A); 


Related Provisions: 80.03(8) — Deemed qualified small business corporation share 
where capital gain deemed on: disposition following debt forgiveness; 108(1)“qualified 
small business corporation share” — Trusts; 110.6(1.1) — Fair market value of net in- 
come stabilization account; 110.6(14) — Various, rules, of interpretation; 110.6(15) — 
Value of assets of corporation; 110.6(16) — Personal trust; 186(7) — Interpretation of 
“connected” for subparas. (c)(ii), (d)(i); 24865) — Substituted property. See also at end 
of s. 110.6. 


History: The definition “qualified small business corporation share” in subsec. 
110.6(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or 
common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)*common-law partner”. 


Subparas. (c)(i), (ii) and paras. (d) to (f) of “qualified small business corporation share” 
in subsec.'110.6(1) substituted by 1994, ¢. 7, Sch. II (1991, c. 49), subsecs. 81(9), (10), 
applicable to dispositions of shares occurring after June 17, 1987. Those subparas. and 
paras. formerly read: 


(i) assets used in an active business carried on primarily in Canada by the corpo- 
ration or by a corporation related to it, 


(ii) shares of the capital stock of or bonds, debentures, bills, notes, mortgages or 
similar obligations issued by one or more other corporations that were connected 
with the corporation (within the meaning of subsection 186(4) on the assumption 
that in each case the connected other corporation was at that time a “payer Corpo- 
tation”. within the meaning of that subsection) where 


(A) throughout that part of the 24 months immediately preceding the deter- 
mination. time that ends at the time the corporation acquired those shares or 
obligations, the shares or obligations were not owned by, anyone, other than 
the corporation or a person or partnership related to it, and 


(B) throughout that part of the 24 months immediately preceding the deter- 
mination time while those shares or obligations were owned by the corpora- 
tion or a person or partnership related to it, they were shares or obligations 

- of Canadian-controlled private corporations more than 50% of the fair mar- 
ket value of the assets of which was attributable to assets described in sub- 
paragraph (iii), or 


(d) where, for any period of time in the 24 month period ending at the determina- 
tion time, all or substantially all of the fair market value of the assets of a corpo- 
ration cannot be attributed to assets described in subparagraph (c)(i) or shares or 
obligations of corporations described in Clause (c)(ii)(B), the reference in clause 
(c)(ii)(B) to “more than 50%” shall, for that period of time, be read as a reference 
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to “all or substantially all” in respect of other corporations connected: with the 
corporation (within the meaning of subsection 186(4) on the assumption that in 
each case the connected other corporation was at that time a “payer corporation” 
within the meaning of that subsection) 


(e) where, at any time in the 24 month period ending at the determination time, 
the share was substituted for another share, the share shall be considered to have 
met the requirements of this definition only where the other share 


(i) was not owned by any person or 
nership described in paragraph (b), 


partnership other than a person or part- 
and 


(i) was a share of the capital stock of a corporation described in paragraph 
(c), 
throughout that part of that 24 month period ending at the determination time 
that ends at the time of substitution, and 


(f) where, at any time in the 24~month period ending at the determination time, a 
share referred to in subparagraph (c)(ii) is substituted for another share, that 
share shall be considered to have met the requirements of that subparagraph only 
where the other share 
(i) was not owned by any person or partnership other than a person or part- 
nership described in clause (c)(ii)(A), and 


(ii) was a share of the capital stock of a corporation described in paragraph 
(c), 
throughout that part of that 24 month period ending at the determination time 
that ends at the time of substitution; 
Interpretation Bulletins: Sce list at end of s. 110.6. 
Information Circulars: 88-2, para. 15: General anti-avoidance rule — section 245 of 


the Income Tax Act; 88-2 Supplement, paras. 3, 4: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-53: Purification of a 
55: Amalgamation followed by sale of shares. 


small business corporation; ATR- 


“share of the capital stock of a family farm corporation” of an 
individual (other than a trust that is not a personal trust) at any time 
means a share of the capital stock of a corporation owned by the 
individual at that time if 


(a) throughout any 24-month period ending before that time, 
more than 50% of the fair market value of the property owned 
by the corporation was attributable to 


(i) property that was used principally in the course of carry- 
ing on the business of farming in Canada in which the indivi- 
dual, a beneficiary referred to in clause (C) or a spouse or 
common-law partner, child or parent of the individual or of a 
beneficiary referred to in clause (C) was actively engaged on 
a regular and continuous basis, by 


(A) the corporation, 
(B) the individual, 


(C) where the individual is a 
of the trust, 


(D) a spouse, common-law partner, child or parent of the 
individual or of a beneficiary referred to in clause (C), 


(E) another corporation that is related to the corporation 
and of which a share of the capital stock was a share of 
the capital stock of a family farm corporation of the indi- 
vidual, a beneficiary referred to in clause (C) or a spouse, 
common-law partner, child or parent of the individual or 
of a beneficiary referred to in clause (C), or 


(F) a partnership, an interest in which was an interest in a 
family farm partnership of. the individual, a beneficiary 
referred to in clause (C) or a spouse, common-law part- 
ner, child or parent of the individual or of such a 
beneficiary, 


(ii) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described 
in subparagraph (iv), 

(iil) a partnership interest in or indebtedness of one or more 
partnerships all or substantially all of the fair market value of 
the property of which was attributable to properties described 
in subparagraph (iv), or 

(iv) properties described in any of subparagraphs (i) to (iii), 
and 


personal trust, a beneficiary 
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(b) at that time, all or substantially all of the fair market value of 
the property owned by the corporation was attributable to pro- 

_ perty described in subparagraph (a)(iv); iaivet alos 
History: The definition “share of the capital stock of a family farm corporation” in 
subsec. 110.6(1) amended by 2007, c. 2, subsec. 17(1), applicable to dispositions of 
Property that occur after May 1, 2006. It formerly read: } i 


“share of the capital stock of a family farm corporation” of an individual (other j 
than a trust that is not a personal trust) at any time means a share of the capital’ 
stock of a corporation owned by the individual at that time where : 


(a) throughout any 24-month period ending before that time, more than 50% 
of the fair market value of the property owned by the corporation was attrib-,» 
_ utable to 


(i) property that was used by 
(A) the corporation, 
(B) the individual, - 


(C) where the individual is a personal trust, a beneficiary of the 
trust, 


(D) a spouse, common-law partner, child or parent of the individual 
or of a beneficiary referred to in clause (C), or 


(D.1) another corporation that is related to the corporation and of 
which a share of the capital stock was a share of the capital stock of 
a family farm corporation of the individual, a beneficiary referred to 
in clause (C) or a spouse or common-law partner, child or parent of 
the individual or of a beneficiary referred to in clause (C), or 


(E) a partnership, an interest in which was an interest in a family 
farm partnership of the individual, a beneficiary referred to in clause 
(C) or a spouse, common-law partner, child or parent of the indivi- 
dual or of such a beneficiary, 


principally in the course of carrying on the business of farming in Can- 
ada in which the individual, a beneficiary referred to in clause (C) or a 
Spouse, common-law partner, child or parent of the individual or.of such 
a beneficiary, was actively engaged on a regular and continuous basis, 


(ii) shares of the capital stock or indebtedness of one or more corpora- 
tions all or substantially all of the fair market value of the property of 
which was attributable to Property described in subparagraph (iii), or 
(ili) properties described in either subparagraph (i) or (ii), and 
(b) at that time, all or substantially all of the fair market value of the pro- 
perty owned by the corporation was attributable to 
(i) property that was used principally in the course of carrying on the 
business of farming in Canada by the corporation or a person or partner- 
ship referred to in subparagraph (a)(i), 
(ii) shares of the capital stock or indebtedness of one or more corpora- 
tions all or substantially all of the fair market value of the property of 
which was attributable to property described in subparagraph (iii), or 
(iii) properties described in either subparagraph (i) or (ii). 
Cl. (a)(i)(D.1) added to the definition “share of the capital stock of a family farm cor- 
poration” in subsec. 110.6(1) by the said c. 2, subsec. 17(3), applicable to dispositions 
of property that occur after 2001 and before May 2, 2006. 
The definition “share of the capital stock of a family farm corporation” in subsec. 
110.6(1) amended by 2000, c. 127 Sch 2ais5 Saito, replace “spouse,’’with “spouse, com- 
mon-law partner,”, applicable to 2001 et seq., in force July 31, 2000. See also the tran- 
sitional rules reproduced in the History to 248(1)‘*common-law partner”. 
That portion of subpara. (a)(i) of “share of the capital stock of a family farm corpora- 
tion” preceding cl. (A) in subsec. 110.6(1) amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 47(5), applicable to 1992 et seq. That portion formerly read: 
(i) property used by 


“Share of a capital stock of a family farm corporation” in subsec, 110.6(1), substituted 
by 1994, c. 7, Sch. II (1991, c. 49), subsec. 81(11), applicable to 1988 et seq. That 
definition formerly read: 


“share of the capital stock of a family farm corporation” of an individual (other 
than a trust that is not a personal trust) at any time means a share of the capital 
stock of a corporation owned by the individual at that time where, at that time, 
all or substantially all of the property owned by the corporation was 
(a) property used by 

(i) the corporation, 

(ii) the individual, 

(iii) where the individual is a personal trust, a beneficiary of the trust, 

(iv) a spouse, child or parent of an individual referred to in subparagraph 

(ii) or (iii), or 

(v) a partnership, an interest in which was an interest in a family farm 

partnership of an individual referred to in subparagraph (ii), (iii) or (iv) 


throughout a period of at least 24 months before that time in the course of 
carrying on the business of farming in Canada in which any individual re- 
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ferred to in subparagraph (ii), (iii) or (iv) was actively engaged on a regular 
and continuous basis, 

(b) shares of the capital stock of one or more corporations all or substantially 
all of the property of which was: property described in paragraph (a) or 
bonds, debentures, bills, notes, mortgages or similar obligations issued by 
such a corporation, or ; 


(c) properties described in either of paragraph (a) or (6). 


“share of the capital stock of a family fishing corporation” of an 
individual (other than a trust that is not a personal trust) at any time 
means a share of the capital stock of a corporation owned by the 
individual at that time if 


(a) throughout any 24-month period ending before that time, 
more than 50% of the fair market value of the property owned 
by the corporation was attributable to 


(i) property that was used principally in the course of carry- 
ing on the business of fishing in Canada in which the indivi- 
dual, a beneficiary referred to in clause (C) or a spouse or 

~ common-law partner, child or parent of the individual or of a 
beneficiary referred to in clause (C), was actively engaged on 
a regular and continuous basis, by 


(A) the corporation, 
(B) the individual, 


(C) where the individual is a personal trust, a beneficiary 
of the trust, 


(D) a spouse, common-law partner, child or parent of the 
individual or of a beneficiary referred to in clause (C), 


(E) another corporation that is related to the corporation 
and of which a share of the capital stock was a share of 
the capital stock of a family fishing corporation of the in- 
dividual, a beneficiary referred to in clause (C) or a 
spouse, common-law partner, child or parent of the indi- 
vidual or of a beneficiary referred to in clause (C), or 


(F) a partnership, an interest in which was an interest in a 
family fishing partnership of the individual, a beneficiary 
referred to in clause (C) or a spouse, common-law part- 
ner, child or parent of the individual or of such a 
beneficiary, 


(ii) shares of the capital stock or indebtedness of one or more 
corporations all or substantially all of the fair market value of 
the property of which was attributable to property described 
in subparagraph (iv), 
(iii) a partnership interest in or indebtedness of one or more 
partnerships all or substantially all of the fair market value of 
the property of which was attributable to properties described 
in subparagraph (iv), or 
(iv) properties described in any of subparagraphs (i) to (iii), 
and 

(b) at that time, all or substantially all of the fair market value of 

the property owned by the corporation was attributable to pro- 

perty described in subparagraph (a)(iv). 

History: The definition “share of the capital stock of a family fishing corporation” 


added to’ subsec. 110.6(1) by 2007, c. 2, subsec. 17(4), applicable to dispositions of 
property that occur after May 1, 2006. 


Related Provisions [subsec. 110.6(1)]: 110.6(1.1) —Fair market value of net 


income stabilization account; 110.6(15) — Value of assets of corporation; 257 — 
Formula cannot calculate to less than zero. See also at end of s. 110.6. 


Advance Tax Rulings: ATR-56: Purification of a family farm corporation. 


(1.1) Idem [value of NISA] — For the purposes of the definitions 
“qualified small business corporation share” and “share of the capi- 
tal stock of a family farm corporation” in subsection (1), the fair 
market value of a net income stabilization account shall be deemed 
to be nil. 

History: Subsec. 110.6(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
47(7), applicable to 1991 et seq. 


16sic, Should be “subparagraph” — ed. 
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(1.2) Property used in a fishing business — For the purposes 
of applying the definition “qualified fishing property’, in subsection 
(1), of an individual, at any time, a property owned at that time by 
the individual, the spouse or common-law partner of the individual, 
or a.partnership, an interest in which 1s an interest in a family fish- 
ing partnership of the individual or of the individual’s spouse or 
common-law partner, will not be considered to have been used in 
the course of carrying on the business of fishing in Canada, unless 


(a) throughout the period of at least 24 months immediately pre- 
ceding that time, the property or property for which the property 
was substituted (inthis paragraph referred to as “the’ property”) 
was owned, by any one or more of 


(i) the individual, or a spouse, common-law partner, child or 
parent of the individual, 


(ii) a partnership, an interest,in which is an interest in a fam- 
ily fishing partnership of the individual or of the individual’s 
spouse or common-law partner, 


(iii) if the individual is a personal trust, the individual from 
whom the trust acquired the property or a spouse, common- 
law partner, child or parent of that individual, or 


(iv) a personal trust from which the individual or a child or 
parent of the individual acquired the property; and 


(b) either 


(i) in at least two years while the property was owned by the 
one or more persons referred to in paragraph (a), 


(A) the gross revenue of a person (in. this, clause referred 
to as the “operator’’) referred to in paragraph (a) from the 
fishing business, referred to in clause (B) for the period 
during -which the property, was owned by .a person de- 
scribed.in paragraph (a) exceeded the income of the oper- 
ator from all other sources for that period, and 


(B) the property was used principally in a fishing business 
carried on in Canada in which an individual referred to in 
paragraph (a), or where the individual: is a personal trust, 
a beneficiary of the trust, was actively, engaged on a regu- 
lar and continuous, basis, or 


(ii) throughout a period of at least 24 months while the pro- 
perty was owned by one or more persons oF partnerships re- 
ferred to in paragraph (a), the. property. was used by a corpo- 
ration referred to in subparagraph (a)(iv) of the definition 
~ “qualified fishing property” in subsection (1) or-by a partner- 
ship referred to in paragraph!© (a)(v) of that definition ina 
fishing business in which an individual referred to in any of 
subparagraphs (a)(i) to (iii) of that definition was actively en- 
gaged on a regular and continuous basis. 
Related Provisions [subsec. 110.6(1.2)]: 110.6(1.3) — Parallel rule for qualified 
farm ‘property; 248(5) — ‘Substituted property. 


History: Subsec. 110.6(1.2) added by 2007, c. 2, subsec. 17(5), applicable to disposi- 
tions of property that occur after May 1, 2006. 


(1.3) Property used in a farming business — For the pur- 
poses of applying the definition “qualified farm property”, in sub- 
section (1), of an individual, at any time, ‘a property owned at that 
time by the individual, the spouse or common-law partner. of the 
individual, or a partnership, an interest in which is an interest in a 
family farm. partnership of the individual, or of the individual’s 
spouse or common-law partner, will not be considered to have been 
used in the course of carrying on the business of farming in Canada, 
unless 


(a) throughout the period of at least 24 months immediately pre- 
ceding that time, the property or property for which the property 
was substituted (in this paragraph: referred to as “the property”) 
was owned, by any,one or more of 


(i) the individual, or a spouse, common-law partner, child or 
parent, of the individual, 
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(ii) a partnership, an interest in which is an interest in a fam- 
ily farm partnership of the individual or of the individual’s 
Spouse or common-law partner, 


(iii) if the individual is a personal trust, the individual from | 
whom the trust acquired the property or a spouse, common- 
law partner, child or parent of that individual, or 


(iv) a personal trust from which the individual or a child or 
parent of the individual acquired the property; 


(b) if paragraph (c) does not apply, either 


(i) in at least two years while the property was owned by the 
one or more persons referred to in paragraph (a), 


(A) the gross revenue of a person (in this clause referred Mag fee 
to as the “operator”) referred to in paragraph (a) from the ae as “the property”) 
farming business referred to in clause (B) for the period | — 
during which the property was owned by a person de- 
scribed in paragraph (a) exceeded the income of the oper- 
ator from all other sources for that period, and 

(B) the property was used principally in a farming busi- 
ness carried on in Canada in which an individual referred 
to in paragraph (a), or where the individual is a personal 
trust, a beneficiary of the trust, was actively engaged on a 
regular and continuous basis, or 


(1i) throughout a period of at least 24 months while the pro- 
perty was owned by one or more persons or partnerships re- 
ferred to in paragraph (a), the property was used by a corpo- 
ration referred to in subparagraph (a)(iv) of the definition ; es 
“qualified farm property” in subsection (1) or by a partner- mes ig aeleye oF 
ship referred to in subparagraph (a)(v) of that definition ina | “<0 Or parent of the individual acquired 
farming business in which an individual referred to in any of Gi) either - eee . 
subparagraphs (a)(i) to (iii) of that definition was actively en- oF . 
gaged on a regular and continuous basis; or 


(c) if the property or property for which the property was substi- 
tuted was last acquired by the individual or partnership before 
June 18, 1987 or after June 17, 1987 under an agreement in writ- 
ing entered into before that date, 


(1) in the year the property was disposed of by the individual, 
the property was used principally in the course of carrying on 
the business of farming in Canada by 


(A) the individual, or a Spouse, common-law partner, 
child or parent of the individual, 

(B) a beneficiary referred to in subparagraph (a)(ii) in the 
definition “qualified farm property” in subsection (1) or a 
Spouse, common-law partner, child or parent of that 


ply in respect of the p 
perty was substituted (in 


(A) in at least two years w 


beneficiary, TS hs S ee ee 
(C) a corporation referred to in subparagraph (a)(iv) in the 48) throughout a period of at least 24 months 
definition “qualified farm property” in subsection (1), Property was owned by one or more persons Or partner- _ 
(D) a partnership referred to in subparagraph (a)(v) in the Co chee ible shgewiie "als pik ata peep ae bled = 
definition “qualified farm property” in subsection (1), or vere Oy @ pornos nee riw weeny pees er (a Gv 
Yorn ; _ Of the definition “qualified farm property” in sub: 
(E) a personal trust from which the individual acquired (1) or by a partnership referred to in subparagrap 
the property, or of that definition in a farming business in which 
(ii) in at least five years during which the property was _ Vidual referred to in any of subparagraphs (a)(i 
owned by a person described in clauses (A) to (E), the pro- of that definition was actively engaged on a regul 
perty was used principally in the course of carrying on the - continuous basis; or pee 
business of farming in Canada by property for which the pro 
(A) the individual, or a spouse, common-law partner, last acquired by the individua 
child or parent of the individual, J 8, 1987 or after June 17, 198 
(B) a beneficiary referred to in subparagraph (a)(ii) in the g entered into before that date 


definition “qualified farm property” in subsection (1) or a (i) in the year the property was disposed of by the 
Spouse, common-law partner, child or parent of that ie. @aal, the property was used principally in the course « 
beneficiary, __ tying on the business of farming it Canada by 

(C) a corporation referred to in subparagraph (a)(iv) in the (A) the individual, or a spouse, common-| 


definition “qualified farm property” in subsection (1), 
(D) a partnership referred to in subparagraph (a)(v) in the 
definition “qualified farm property” in subsection (1), or 
(E) a personal trust from which the individual acquired 
the property. 
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child or parent of the individual, 

_ (B) a beneficiary referred to in subp: 
the definition “qualified farm property” in : 

> (ora spouse, common-law partner, child 


_ that beneficiary, 
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nd (ii) must be met in orde 
fi; “ 


Related Provisions [subsec. 110.6(1.3)]: 110.6(1.2) — Parallel rule for qualified 
fishing property; 248(5) — Substituted property. 


History: Subsec. 110.6(1.3) added by 2007, c. 2, subsec. 17(5), applicable to disposi- 
tions of property. that occur after May 1, 2006. 


(2) Capital gains deduction — qualified farm property — In 
computing the taxable income for a taxation year of an individual 
(other than a trust) who was resident in Canada throughout the year 
and who disposed of qualified farm property in the year or a preced- 
ing taxation year ending after 1984, there may be deducted such 
amount as the individual may claim not exceeding the least of 


(a) the amount determined by the formula 


[$375,000 -(A+B+C+D)]xE 
where 
A is the total of all‘amounts each of which is an amount de- 
ducted under this section in computing the individual’s taxa- 
ble income for a preceding taxation year that ended 
(i) before 1988, or 
(ii) after October 17, 2000, 
B is the total of all amounts each of which is . 
(i) 3/4 of an amount deducted under this section in comput- 
ing the individual’s taxable income for a preceding taxa- 
tion year that ended after 1987 and before 1990. (other 
than amounts deducted ‘under this section for a taxation 


year in respect of an amount that was included in comput- 
ing an individual’s income for that year because of sub- 
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paragraph 14(1)(a)(v) as that subparagraph applied for 
taxation years that ended before February 28, 2000), or 


(ii) 3/44 of an amount deducted under this section in com- 
puting the individual’s taxable income for a preceding 
taxation year that began after February 27, 2000 and en- 
ded before October 18, ‘2000, 


C. is %s of the total of all amounts each of which is an amount 
deducted under this section in computing the individual's 
taxable income 


(i) for a preceding taxation year that ended after 1989 and 
before February 28, 2000, or 


(ii) in respect of an amount that was included because of 
subparagraph 14(1)(a)(v) (as that subparagraph applied 
for taxation years that ended before February 28, 2000) in 
computing the individual’s income for a taxation year that 
began after 1987 and ended before 1990, 


D is the product obtained when the reciprocal of the fraction 
determined for E that applied to the taxpayer for a preceding 
taxation year that began before. and included February 28, 
2000 or October 17, 2000 is multiplied by the amount de- 
ducted under this subsection in computing the individual’s 
taxable income for that preceding year, and 

E is 

(i) in the’ case of a taxation year that includes February 28, 
9000 or October 17, 2000, the amount determined by the 
formula 


2x (F+G)/H 
where 


Fis the amount deemed by subsection 14(1.1) to be a 
taxable capital gain of the taxpayer for the taxation 
on nial . 
G is the amount by which the amount determined in re- 
spect of the taxpayer for the year under paragraph 3(b) 
exceeds the amount determined for F; and 


H is the total of 


(A) the amount deemed by subsection 14(1.1) to.be 
a taxable capital gain of the taxpayer for the taxa- 
tion year multiplied by, 


(1) where that amount is determined by refer- 
ence to paragraph 14(1.1)(a), the reciprocal of 
the fraction obtained by multiplying the fraction 
4 by the fraction in ‘paragraph 14(1)(b) that ap- 
plies to the taxpayer for the taxation year, 


(II) where that amount is determined by refer- 
ence to paragraph 14(1.1)(b), and the taxation 
year does not end after February 27, 2000 and 
before October 18, 2000, 2, and 


(III) where that amount is determined by refer- 
ence to paragraph 14(1.1)(b), and the taxation 
year ends after February 27, 2000. and before 
October 18, 2000, */2, and 


(B) the amount determined for G multiplied by the 
reciprocal of the fraction in paragraph 38(a) that 
applies to the taxpayer for the taxation year; and 
(ii) in any other case, 1, 
(b) the individual’s cumulative gains limit at the end of the year, 
(c) the individual’s annual gains limit for the year, and 
(d) the amount that would be determined.in respect of the indivi- 
dual for the year under paragraph 3(b) in respect of capital gains 
and capital losses if the only properties referred to in that para- 
graph were qualified farm properties of the individual disposed 
of after June 17, 1987. 


Related Provisions: 14(1.1) — Eligible capital property inclusion deemed to be 
taxable capital gain for exemption purposes, 40(1.1) — Extended capital gains reserve 
where farm property disposed of to child; 40(3.1) — Deemed disposition where nega- 
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tive ACB of partnership interest creates deemed gain; 73(3)-(4.1) — Intergenerational 
rollover of farm property; 110.6(2.3) — Transitional addition for 2007; 110.6(4) — 
Maximum deduction; 110.6(5) — Individual deemed resident in Canada throughout 
year; 110.6(6) — Failure to report gain: 110.6(7)-(11) — Restrictions; 110.6(13) — 
Meaning of “amount determined under para. 3(b)”; 110.6(17) — Order of deduction; 


110.6(31), (82) — Deduction limited to $250,000. for dispositions before March 20, — 


2007; 127.52(1)(h)(i) — Deduction allowed for minimum. tax purposes; 257 — 
Formula cannot calculate to less than zero. See also at end of s. 110.6. 


History: The formula in para. 110.6(2)(a) amended to substitute “$375,000” for 
“$250,000” by 2007, c. 35, subsec. 31(1), applicable to taxation years that begin after | 


March 19, 2007. 


The description of A in para. 110.6(2)(a) amended by 2007, ¢. 2, subsec. 17(6), appli- 
cable to preceding taxation years that end after October 17, 2000. The description for- 
merly read: 


A. is the total of all amounts each of which is an amount deducted under this 
section in computing the individual’s taxable income for a preceding taxa- 
tion year that ended before 1988, 


Para. 110.6(2)(d) amended by the said c. 2, subsec. 17(7), applicable to taxation years 
that end after May 1, 2006. The para. formerly read: 


(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if the only 
properties referred to in that paragraph were qualified farm properties disposed 
of by the individual after 1984, 


Para. 110.6(2)(a) amended by 2001, c. 17, subsec. 86(3), applicable to taxation years 
that end after February: 27, 2000. The para. formerly read: 


(a) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted by the indi- 
vidual under this section in computing the individual’s taxable income for a 
preceding taxation year, 


(ii) where the taxation year ended after 1987, '/; of the total of all amounts 
each of which is an amount deducted under this section in computing the 
individual’s taxable income for a taxation year ending before 1988, and 


(iii) where the taxation year ended after 1989, '/s of the total of 


(A) all amounts deducted under this section in computing the indivi- 
dual’s taxable income for a taxation year ending before 1990 (other than 
amounts deducted under this section for a taxation year in respect of an 
amount that was included in computing the individual’s income for that 
year because of subparagraph 14(1)(a)(v)), and 


(B) the amount determined under subparagraph (ii) in respect of the in- 
dividual for the year, 


1995, c. 3, para. 32(15)(a), states that in applying the Act to the 1994 and 1995 taxation 
years, para. 110.6(2)(d) shall be read as follows: 


(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) in respect of capital gains and capital losses if the only 
properties referred to in that paragraph were qualified farm properties disposed 
of by the individual after 1984 otherwise than because of an election made under 
subsection (19). 


Cl. 110.6(2)(a)(iii)(A) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 47(8), 
applicable to 1990 et seg. That cl. formerly read: 
(A) the total of all amounts each of which is an amount deducted under this 
section in computing the individual’s taxable income for a taxation year ending 
before 1990, and 
Selected Cases [subsec. 110.6(2)]: Larsen y. R., 
(Timber stand may be farm property). 


Interpretation Bulletins: IT-426R: Shares 
Also see list at end of s. 110.6. 


Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm corpo- 
ration; ATR-56: Purification of a family farm corporation. 


[2000] 1 C.T.C. 209 (FCA) 


sold subject to an earnout agreement. 


Forms: T657: Calculation of capital gains deduction; T1237: Saskatchewan farm and 
small business capital gains tax. credit. See also at end of s. 110.6. 


(2.1) Capital gains deduction — qualified small business 
corporation shares — In computing the taxable income for a 
taxation year of an individual (other than a trust) who was resident 
in Canada throughout the year and who disposed of a share of a 
corporation in the year or a preceding taxation year and after June 
17, 1987 that, at the time of disposition, was a qualified small busi- 
hess corporation share of the individual, there may be deducted 
such amount as the individual may claim not exceeding the least of 


(a) the amount determined by the formula in paragraph (2)(a) in 
respect of the individual for the year, 


(b) the amount, if any, by which the individual’s cumulative 
gains limit at the end of the year exceeds the amount deducted 
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- under subsection (2) in computing the individual’s taxable in- 
come for the year, 


(c) the amount, if any, by which the individual’s annual gains 
limit for the year exceeds the amount deducted under subsection 
(2) in computing the individual’s taxable income for the year, 
and 


r June 17, 1987. 


Related Provisions: 40(1.1)(c) — extended capital gains reserve where small busi- 
ness corporation disposed of to child; 48.1 — Deemed disposition to trigger exemption 
before small business corporation goes public; 69(11)(a)(i) — Exception to rule deem- 
ing proceeds at FMV where CG deduction claimed after incorporation or dissolution of 
partnership; 110.6(2.3) — Transitional addition for 2007; 110.6(4) — Maximum de- 
duction; 110.6(5) — Individual deemed resident in Canada throughout — year; 
110.6(6) — Failure to report gain; 110.6(7)-(11) — Restrictions; 110.6(13) — Mean- 
ing of “amount determined under para. 3(b)”; 110.6(31), (32) — Deduction limited to 
$250,000 for dispositions before March 20, 2007; 127.52(1)(h)(i) — Deduction al- 
lowed for minimum tax purposes. See also at end of s. 110.6. 


History: Para. 110.6(2.1)(d) amended by 2007, c. 2, subsec. 17(8), applicable to taxa- 
tion years that end after May 1, 2006. The para. formerly read: 


(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) (other than an amount included in determining the amount 
in respect of the individual under paragraph (2)(d)) in respect of capital gains and 
capital losses if the only properties referred to in paragraph 3(b) were qualified 
small business corporation shares disposed of by the individual after June ‘ig 
1987. 


Para. 110.6(2.1)(a) amended by 2001, c. 17, subsec. 86(4), applicable to taxation years 
that end after February 27, 2000. The para.. formerly read: 


(a) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted by the indi- 
vidual under this section in computing the individual’s taxable income for a 
preceding taxation year, 


(ii) where the taxation year ended after 1987, the amount determined under 
subparagraph (2)(a)(ii) in respect of the individual for the year, and 


(iii) where the taxation year ended after 1989, the amount determined under 
subparagraph (2)(a)(iii) in respect of the individual for the year, 


Para. 110.6(2.1)(d) amended by 1998,.c. 19, subsec. 130(1), applicable to 1996 et seq. 
Para. 110.6(2.1)(d) formerly read: 


(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) (other than an amount included in determining the amount 
in respect of the individual under paragraph (2)(d)) in respect of capital gains and 
capital losses if the only properties referred to in that paragraph were qualified 
small business corporation shares disposed of by the individual after June Le 
1987. 


1995, c. 3, para. 32(15)(b), states that in applying the Act to the 1994 and 1995 taxation 
years, para. 110.6(2.1)(d) shall be read as follows: 


(d) the amount that would be determined in respect of the individual for the year 
under paragraph 3(b) (other than an amount included in determining the amount 
in respect of the individual under paragraph (2)(d)) in respect of capital gains and 
capital losses if the only properties referred to in paragraph 3(b) were qualified 
small business corporation shares disposed of by the individual after June 17; 
1987 otherwise than because of an election made under subsection (19). 


Selected Cases [subsec. 110.6(2.1)]: Harquail v, R., [2002] 1 C.T.C. 25 (FCA) 
(Not necessary for complete agreement on all elements before a business exists); Ast 
(H.) Estate v. Canada, [1992] 2 C.T.C, 2251 (TCC) (Capital gains deduction validly 
claimed in year subsequent to disposition). _ 


Interpretation Bulletins: IT-426R: Shares 


sold subject to an earnout agreement. 
Also see list at end of s. 110.6. 
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information Circulars: 88-2, para. 15: General anti-avoidance rule — section 245 of 
the Income Tax Act; 88-2 Supplement, paras. 3, 4: General anti-avoidance rule — sec- 
tion 245 of the Income Tax Act. 


Advance Tax Rulings: ATR-42: Transfer of shares; ATR-53: Purification of a small 
business corporation; ATR-55: Amalgamation followed by sale of shares. 


Forms: T657: Calculation of capital gains deduction;.T1237: Saskatchewan farm and 
small business capital gains tax credit. See also at end of s. 110.6. 


(2.2) Capital gains deduction — qualified fishing pro- 

erty — In computing the taxable income for a taxation year of an 
individual (other than a trust) who was resident in Canada through- 
out the year and who, in the year or a preceding year, disposed ‘of a 
property. that was, at the time of disposition, a qualified fishing pro- 


perty of the individual, there may be deducted the amount that the 


individual claims not exceeding the least of 


(a) the amount determined by the formula in paragraph (2)(a) in 
respect of the, individual for.the year; 


(b) the amount, if any, by which. the individual’s cumulative 
gains limit at the end of that year exceeds. the total of all 
amounts each of which is an amount deducted under subsection 
(2) or (2.1) in computing the individual’s taxable income for the 
year; 

(c) the amount, if any, by which the individual’s annual gains 
limit for the year exceeds the total of all amounts each of which 
is an amount deducted under subsection (2) or (2.1) in comput- 
ing the individual’s taxable income for the year; and 


(d) the amount that would be determined in respect of the indivi- 
dual for the year under paragraph 3(b) in respect of capital gains 
and capital losses if the only properties referred to in that para- 
graph were qualified fishing properties of the individual dis- 
posed of on or after May 2, 2006. 
Related Provisions: 14(1.2) — Eligible capital property inclusion deemed to be 
taxable capital gain for exemption purposes; 40(1.1) — Extended capital gains reserve 
where fishing property disposed of to child; 40(3.1) — Deemed disposition where neg- 
ative ACB of partnership interest creates deemed gain; 73(3)-(4.1) — Intergenerational 
rollover of fishing property; 110.6(2.3) — Transitional addition for 2007; 110.6(4) — 
Maximum deduction; 110.6(5) — Individual deemed resident in Canada throughout 
year; 110.6(6) — Failure to report gain; 110.6(7)-(11) — Restrictions; 110.6(13) — 
Meaning of “amount determined under para. 3(b)”; 110,6(17) — Order of deduction; 
110.6(31), (82) — Deduction limited to $250,000 for dispositions before March 20, 
2007. See also at end of s. 110.6. 
History: Subsec. 110.6(2.2) added by 2007, ¢. 2, subsec. 17(9), applicable to taxation 
years that end after May 1, 2006. 


(2.3) Additional capital gains deduction — taxation year 
that includes March 19, 2007 — In computing the. taxable in- 
come of an individual (other than a trust) for the individual’s taxa- 
tion year that includes March 19, 2007 (referred to in this subsec- 
tion as the “transition year”), there may be deducted, where that 
individual was resident in Canada throughout the transition year 
and that' individual disposed of in the transition year, and on or after 
March 19, 2007, a qualified small business corporation share of the 
individual, a qualified farm property of the individual, or a qualified 
fishing property of the individual, such amount as the’ individual 
may claim not exceeding the least of 


(a) $125,000, 


(b) the amount, if any, by which the individual’s cumulative 
gains limit at the end of the transition year exceeds the total of 

~ all amounts each of which is an amount deducted by the indivi- 
dual under subsection (2), (2.1), or (2:2) in computing the indivi- 
dual’s taxable income for the transition year, 


(c) the amount, if any, by which the individual’s annual gains 
limit for the transition year exceeds the total of all amounts each 
of which is an amount deducted by the individual under subsec- 
tion (2), (2.1), or (2.2) in computing the individual’s taxable in- 
come for the transition year, and 


(d) the amount that would be determined in respect of the indivi- 
dual for the transition year under paragraph 3(b) in respect of 
capital gains and capital losses if the only properties referred to 
in that paragraph were qualified small business. corporation 
shares of the individual, qualified farm properties of the indivi- 
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dual, and qualified fishing properties of the individual, disposed 
of by the individual on or after March 19, 2007. 


Related Provisions: 110.6(31), (32) — Deduction limited to $250,000 for disposi- 
tions before March 20, 2007. See also at end of s. 110.6. 


History: Subsec. 110.6(2.3) added by 2007, c. 35, subsec. 31(2), applicable to taxation 
years that end after March 18, 2007. 


(3) [Repealed] 


History: Subsec. 110.6(3) tepealed by 1995, c. 3, subsec. 32(3), applicable to 1996 et 
seq.; and, in applying subsec. 110.6(3) to the 1994 and 1995 taxation years, the opening 
words of subsec. (3) shall be read as follows: 


(3) In computing the taxable income for a taxation year of an individual (other 
than a trust) who was resident in Canada throughout the year and who disposed 
of property (other than property the capital gain or capital loss from the disposi- 
tion of which is included in determining an amount under paragraph (2)(d) or 
(2.1)(d)) ‘there may be deducted such amount as the individual. claims, not ex- 
ceeding the least of 


Subsec. 110.6(3), formerly read: 


(3) Capital gains deduction — other property — In computing the taxable in- 
come for a taxation year of an individual (other than a'trust) who was resident in 
Canada throughout the year and who disposed of property (other than a disposi- 
tion of property to which subsection (2) or (2-1) applies) there may be deducted 
such amount as the individual may claim not exceeding the least of 


(a) the amount, if any, by which $75,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted by the 
individual under this subsection in computing the individual’s taxable 
income for a preceding taxation year, 


(ii) where the taxation year ended after’ 1987, ' of the total of all 
amounts each of which is an amount deducted under this subsection in 
computing the individual’s taxable income for a taxation year ending 
before 1988, and 


(iii) where the taxation year ended after 1989, '/s\ of the. total of 


(A) all amounts deducted under this subsection in. computing: the 
individual’s taxable income for a taxation: year ending before 1990 
(other than amounts deducted under this subsection for a taxation 
year in respect of an amount that was included in computing the 
individual’s income for that year because of, subparagraph 
14(1)(a)(v)), and 
(B) the amount determined under subparagraph (1i) in respect of the 
individual for the year, 
(b) the amount, if any, by which the individual’s cumulative gains limit at 
the end of the year exceeds the total of all amounts each of which is an 
amount deducted under subsection (2) or (2:1) in computing the individual’s 
taxable income for the year, and 
(c) the amount, if any, by which the individual’s annual gains limit for the 
year exceeds the total of all amounts each of which is an amount deducted 
under subsection (2) or (2.1) in computing the individual’s taxable: income 
for the year. 
Cl. 110.6(3)(a)(iii)(A) amended by 1994, c..7, Sch. VIII (1993, c. 24), subsec: 47(9), 
applicable to 1990 et seq. That cl. formerly read: 
(A) the total of all amounts each of which is an amount deducted under this 


subsection in computing the individual’s, taxable income for a taxation year end- 
“ing before 1990, and 


Selected Cases [subsec. 110.6(3)]: Cardin v. R., [1998] 3 CiCa22 (ECA) 
(Capital gain (not just taxable portion) to be included in income for purposes of calcu- 
lation for old age pension). 


(4) Maximum capital gains deduction — Notwithstanding 
subsections (2), (2.1) and (2.2), the total amount that may be de- 
ducted under this section in computing an individual’s income for a 
taxation year shall not exceed the total of the amount determined by 
the formula in paragraph 2(a) [should read (2)(a) — ed.] and the 
amount that may be deducted under subsection (2.3), in respect of 
the individual for the year. 


History: Subsec. 110.6(4) amended by 2007, c. 35, subsec. 31(3), applicable to taxa- 
tion years that end after March 18, 2007. It formerly read: 


(4) Notwithstanding subsections (2), (2.1) and (2.2), the total amount that may be 
deducted under this section in computing an individual’s income for a taxation 
year shall not exceed the amount determined by the formula in paragraph (2)(a) 
in respect of the individual for the year. 


Subsec. 110.6(4) amended by 2007, c. 2, subsec. 17(10), applicable to taxation years 
that end after May 1, 2006. It formerly read: 


(4) Notwithstanding subsection[s] (2) and (2.1), the total amount that may be 
deducted under this section in computing an individual’s income fora taxation 
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year shall not exceed the amount determined by the formula in paragraph (2)(a) 
in respect of the individual for the year. 


Subsec. 110.6(4) amended by 2001, c. 17, subsec. 86(5), applicable to taxation years 


that end after February 27, 2000. The subsec. formerly read: 
(4) Notwithstanding subsections (2) and (2.1), the total amount that may be de- 
ducted under this section in computing an individual’s taxable income for a taxa- 
tion year shall not exceed the amount, if any, by which $375,000 exceeds the 
total of 
(a) the total of all amounts each of which is an amount, deducted by. the 
individual under this section in computing the individual’s taxable income 
for a preceding taxation year, 
(b) where the taxation year ended after 1987, the amount determined under 
subparagraph (2)(a)(ii) in respect. of the individual for the year, and 
(c) where the taxation year ended after 1989, the amount determined under 
subparagraph (2)(a)(iii) in respect of the individual for the year. 
The opening words of subsec. 110.6(4) amended by 1995, c. 3, subsec. 32(4), applica- 
ble to 1996 et seq. The opening words formerly read: 
(4) Notwithstanding subsections (2) and (2.1), the total amount that may be de- 
ducted under this section in computing an individual’s taxable income for a taxa- 


tion year shall not exceed the amount, if any, by which $375,000 exceeds the 
total of 


(5) Deemed resident in Canada — For the purposes of subsec- 
tions (2) to (2.3), an individual is deemed to have been resident in 
Canada throughout a particular taxation year if 


(a) the individual was resident in Canada at any time in the par- 
ticular taxation year; and 


(b) the individual was resident in Canada throughout the imme- 
diately preceding taxation year or throughout the immediately 
following taxation year. 
Related Provisions: 14(8) — Parallel rule for cumulative eligible capital recapture. 
See also at end of s. 110.6. 
History: Opening words of subsec. 1 10.6(5) amended by 2007, c. 35, subsec. 31(4), to 
substitute “(2) to (2.3)” for “(2), (2.1) and (2.2)”, applicable to taxation years that end 
after March 18, 2007. 


Subsec. 110.6(5) amended by 2007, c. 2, subsec. 
that end after May 1, 2006. It formerly read: 


(5) Where an individual was resident in Canada at any time in a particular taxa- 
tion year and throughout 


17(10), applicable to taxation years 


(a) the immediately preceding taxation year, or 
(b) the immediately following taxation year, 


for the purposes of subsections (2) and (2.1) the individual shall be deemed to 
have been resident in Canada throughout the particular year, 


The closing words of subsec. 1 10.6(5) amended by 1995, c. 3, subsec. 32(5), applicable 
to 1996 et seq. The closing words formerly read: 


for the purposes of subsections (2), (2. 1) and (3) the individual shall be deemed 
to have been resident in Canada throughout the particular year. 


(6) Failure to report capital gain — Notwithstanding subsec- 
tions (2) to (2.3), no amount may be deducted under this section in 
respect of a capital gain of an individual for a particular taxation 
year in computing the individual’s taxable income for the particular 
taxation year, if 


Proposed Amendment — 110.6(6) opening words: é 
(6) Failure to report capital gain — Notwithstanding subsec- 


tions (2) to (2.3), no amount may be deducted under this section in 
respect of a capital gain of an individual for a particular taxation 
year in computing the individual’s taxable income for the particu-— 
Jar taxation year or any subsequent year, if — 
Application: The October 31, 2011 draft legislation, subsec. 21(1), will amend the — 
opening words of subsec. 110.6(6) to read as above, applicable to taxation years for 
which a return of income has not been filed before October 31, 2011 except in re- © 
spect of gains realized in taxation years for which a return of income was filed before: 
October 31, 2011. L Pur at é bes ess 
Technical Notes: Subsection 110.6(6) denies a capital gains exemption for certain 
unreported gains, notwithstanding the amount that could otherwise be claimed as a 
capital gains exemption under subsections 110.6(2) to (2.3). Subsection 110.6(6) ap- 
plies where an individual has realized a capital gain on a disposition of capital pro- 
perty in a taxation year and knowingly or under circumstances amounting to gross 
negligence fails to report the disposition in their return of income for that taxation — 
year or fails to file a return for that taxation year within one year following the tax- 
payer's filing-due-date for the taxation year and the Minister of Nation Revenue 
establishes the facts justifying the denial, |; > : 
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(a) the individual knowingly or under circumstances amounting 
to gross negligence 


(1) fails to file the individual’s return of income for the par- 
ticular taxation year within one year after the taxpayer’s fil- 
ing-due date for the particular taxation year, or 


(1i) fails to report the capital gain in the individual’s return of 
income for the particular taxation year; and 


(b) the Minister establishes the facts Justifying the denial of such 
an amount under this section. 


History: Opening words of subsec. 110.6(6) amended by 2007, c. 35, subsec. 31(5), to 
substitute “(2) to (2.3)” for “(2), (2.1) and (2.2)”, applicable to taxation years that end 
after March 18, 2007, 


Subsec. 110.6(6) amended by 2007, c. 2, subsec. 
that end after May 1, 2006. It formerly read: 


(6) Notwithstanding subsections (2) and (2.1), where an individual has a capital 
gain for a taxation year from the disposition of a capital property and knowingly 
or under circumstances amounting to gross negligence 


17(10), applicable to taxation years 


(a) fails to file a return of the individual’s income for the year within one 
year after the day on or before which the individual is required to file a 
return of the individual’s income for the year pursuant to section 150, or 


(b) fails to report the capital gain in the individual’s return of income for the 
year required to be filed pursuant to section 150, 
no amount may be deducted under this section in respect of the capital gain in 
computing the individual’s taxable income for that or any subsequent taxation 
year and the burden of establishing the facts justifying the denial of such an 
amount under this section is on the Minister. 


The opening words of subsec. 110.6(6) amended by 1995, c. 3, subsec. 32(6), applica- 
ble to 1996 et seg. The opening words formerly read: 
(6) Notwithstanding subsections (2), (2.1) and (3), where an individual has a 
capital gain for a taxation year from the disposition of a capital property and 
knowingly or under circumstances amounting to gross negligence 
Selected Cases [subsec. 110.6(6)}]: Ounpuu v. R., [2009] 5 C.T.C. 2335 (TCC) 
(Difference between “knowing” and “knowingly”); Foisy v. R., [2001] 1°C.T.C. 2606 
(TCC) (Failure to declare gain did not result in loss of exemption or imposition of 
penalty). 


CRA Audit Manual: 28.4.15: Application of penalty in specific income tax situa- 
tions — taxable capital gains. 


(7) Deduction not permitted — Notwithstanding subsections 
(2) to (2.3), no amount may be deducted under this section in com- 
puting an individual’s taxable income for a taxation year in respect 
of a capital gain of the individual for the taxation year if the capital 
gain is from a disposition of property which disposition is part of a 
series of transactions or events 

(a) that includes a dividend received by a corporation to which 

dividend subsection 55(2) does not apply but would apply if this 

Act were read without reference to paragraph 55(3)(b); or 


(b) in which any property is acquired by a corporation or part- 
nership for consideration that is significantly less than the fair 
market value of the property at the time of acquisition (other 
than an acquisition as the result of an amalgamation or merger 
of corporations or the winding-up of a corporation or partnership 
or a distribution of property of a trust in satisfaction of all or part 
of a corporation’s capital interest in the trust). 

Related Provisions: 248(10) — Series of transactions or events. See also at end of s. 

110.6. 

History: The portion of subsec, 110.6(7) before para. (b) amended by 2007, c. 35, 

subsec. 31(6), applicable to taxation years that end after May 1, 2006, except that for 

taxation years that end before March 19, 2007, the portion shall be read as follows: 
(7) Notwithstanding subsections (2) to (2.2), no amount may be deducted under 
this section in computing an individual’s taxable income for a taxation year in 
respect of a capital gain of the individual for the taxation year, if the capital gain 
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is from a disposition of property which disposition is part of a series of transac- 
tions or events ; 


The portion formerly read: 


Notwithstanding subsections (2), (2.1) and (2.2), no amount may be deducted 
under this section in computing an individual’s taxable income for a taxation 
year in respect of a\capital gain of the. individual for the taxation year, if the 
capital gain is from a disposition of property which disposition is part of a series 
of transactions or events 


(a) to which subsection 55(2) would apply if this Act were read without ref- 
erence to paragraph 55(3)(b); or 


Subsec. 110.6(7) amended by 2007, c. 2, subsec. 17(10), applicable to taxation years 
that end after May 1;:2006. It formerly read: 


(7) Notwithstanding subsections (2) and (2.1), where an individual has a capital 
gain fora taxation year from the disposition of property as part of a series of 
transactions or events 


(a) to which subsection 55(2) would, but for paragraph 55(3)(b), apply, or 
(b) in which any. property is acquired by a corporation or partnership for 
consideration that is significantly less than the fair market, value of the pro- 
perty at the time of acquisition (other than an acquisition as the result of an 
amalgamation or merger of corporations or the winding-up of a corporation 
or partnership or a distribution of property of a trust in satisfaction of all or 
part of a corporation’s capital interest in the trust), 


no amount in respect of that capital gain shall be deducted under this section in 
computing the individual’s taxable income for the year. 


The opening words of subsec. 110.6(7) amended by 1995, c. 3, subsec. 32(7), applica- 
ble to 1996 ef seq.' The opening words formerly read: 
(7) Where deduction not permitted — Notwithstanding subsections (2), (2.1) 
and (3), where an individual has a capital gain for a taxation year from the dispo- 


sition of property as part of a series of transactions or events each of which is 
effected or to be effected after November 21, 1985 


Advance Tax Rulings: ATR-56: Purification of a family farm corporation. 


(8) Deduction not permitted — Nothwithstanding subsections 
(2) to (2.3), where an individual has a capital gain for a taxation 
year from the disposition of a property and it can reasonably be 
concluded, having regard to all the circumstances, that a significant 
part of the capital gain is attributable to the fact that dividends were 
not paid on a share (other than a prescribed share) or that dividends 
paid on such a share in the taxation year or in any preceding taxa- 
tion year were less than 90% of the average annual rate of return on 
that share for that year, no amount in respect of that capital gain 
shall be deducted under this section in computing the individual’s 
taxable income for the year. 


Related Provisions: 110.6(9) — Average annual rate of return, 183.1(7) — Tax on 
corporate distributions — application of s. 110.6(8). See also at end of s. 110.6. 


History: Subsec. 110.6(8) amended by 2007,.c. 35, subsec. 31(7), to substitute “(2) to 
(2.3)” for “(2), (2.1) and (2.2), applicable to taxation years that end after March 18, 
2007. 


Subsec. 110.6(8) amended by, 2007, c. 2, subsec. 17(10), applicable to taxation years 
that end after May 1, 2006. It formerly read: 


(8) Notwithstanding subsections (2) and (2.1), where an individual has a capital 
gain for a taxation year from the disposition of a property and it can reasonably 
be concluded, having regard to all the circumstances, that.a significant part of the 
capital gain is attributable to the fact that dividends were not paid on a share 
(other than a prescribed share) or that dividends paid on such a share in the year 
or in any preceding taxation year were less than 90% of the average annual rate 
of return thereon for that year, no amount in respect of that capital gain shall be 
deducted under this section in computing the individual’s taxable income for the 
year. 


Subsec. 110.6(8) amended by 1995, c. 3, subsec. 32(8), applicable to 1996 et seq. Sub- 
sec. (8) formerly read: 


(8) Idem — Notwithstanding subsections (2), (2.1) and (3), where an individual 
has a capital gain for a taxation year from the disposition, after November 21, 
1985, of a property and it may reasonably be concluded, having regard to all the 
circumstances, that a significant part of the capital gain is attributable to the fact 
that dividends were not paid on a share (other than a prescribed share) of a cor- 
poration or that dividends paid on such a share in the year or in any preceding 
taxation year were less than 90% of the average annual rate of return thereon for 
that year, no amount in respect of that capital gain shall be deducted under this 
section in computing the individual’s taxable income for the year. 


Regulations: 6205 (prescribed share). 


(9) Average annual rate of return — For the purpose of sub- 
section (8), the average annual rate of return on a share (other than a 


S. 110.6(12) 


prescribed share) of a corporation for a taxation year is the annual 
rate of return by way of dividends that a knowledgeable and pru- 
dent investor who purchased the share on the day it was issued 
would expect to receive in that year, other than the first year after 
the issue, in respect of the share if 


(a) there was no delay or postponement of the payment of divi- 
dends and no failure to pay dividends in respect of the share, 


(b) there was no variation from year to year in the amount of 
dividends payable in respect of the share (other than where the 
amount of dividends payable is expressed as an invariant per- 
centage of or by reference to an invariant difference between the 
dividend expressed as a rate of interest and a generally quoted 
market interest rate); and 


(c) the proceeds to be received by the investor on the disposition 
of the share are the same amount the corporation received as 
consideration on the issue of the share. 


Regulations: 6205 (prescribed share). 
(10) [Repealed under former Act] 


(11) Where deduction not permitted — Where itis reasonable 
to consider that one of the main reasons for an individual acquiring, 
holding or having an interest in a partnership or trust (other than an 
interest in a personal trust) or a share of an investment corporation, 
mortgage investment corporation or mutual fund corporation, or for 
the existence of any terms, conditions, rights or other attributes of 
the interest or share, is to enable the individual to receive or have 
allocated to the individual a percentage of any capital gain or taxa- 
ble capital gain of the partnership, trust or corporation that is larger 
than the individual’s percentage of the income of the partnership, 
trust or corporation, as the case may be, notwithstanding any other 
provision of this Act, 


(a) no amount may be deducted under this section by the indivi- 
dual in respect of any such gain allocated or distributed to the 
individual after November 21, 1985; and 


(b) where the individual is a trust, any such gain allocated or 
distributed to it after November 21, 1985 shall not be included in 
computing its eligible taxable capital gain (within the meaning 
assigned by subsection 108(1)). 


(12) Trust deduction — Notwithstanding any other provision of 
this Act, a trust described in paragraph 104(4)(a) or (a.1) (other than 
a trust that elected under subsection 104(5.3), an alter ego trust or a 
joint spousal or common-law partner trust) may, in computing its 
taxable income for its taxation year that includes the day deter- 
mined under paragraph 104(4)(a) or (a.1), as the case may be, in 
respect of the trust, deduct under this section an amount equal to the 


least of 


etary on subsection 104(5.3). 
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(a) the amount, if any, by which the eligible taxable capital gains 
(within the meaning assigned. by subsection 108(1)) of the trust 
for that year exceeds the amount, if any, by which 


(i) the total of all amounts each of which is the amount, if 
any, determined under paragraph (b) or (d) of the definition 
“cumulative gains limit” in subsection (1) in respect of the 
taxpayer’s spouse or common-law partner at the end of the 
taxation year in which the spouse or common-law partner 


died 


exceeds 


(ii) the amount if any, 
definition “cumulative gains limit” 
spect of the taxpayer’s spouse or common-law partner at the 
end of the taxation year in which the spouse or common-law 


partner died, 


(b) the amount, if any, 
the trust for that year under paragraph 3(b) in respect of capital 
gains and capital losse 
paragraph were qualified farm properties disposed of by it after 
1984, qualified small business corporation shares disposed of by 
it after June 17, 1987 and qualified fishing properties disposed 
of by it on or after May 2, 2006, and 


(c) the amount, if any, 
formula in paragraph (2)(a) in respect of the taxpayer’s spouse 
or common-law partner for the taxation year in which that 
spouse or common-law partner died exceeds the amount de- 
ducted under this section for that taxation year by that spouse or 


common-law partner. 


Related Provisions: 


of s. 110.6. 


History: Para. 110.6(12)(b) amended by 2007, c. 2, subsec. 17(11), applicable to taxa- 
tion years that end after May 1, 2006. 


(b) the amount, if any, that would be determined in respect of the trust for that 
year under paragraph 3(b) in respect of capital gains and capital losses if the only 
properties referred to in that paragraph were qualified farm properties disposed 
of by it after 1984 and qualified small business corporation shares disposed of by 


it after June 17, 1987, and 


The opening words of subsec. 1 10.6(12) amended by 2001, c. 17, subsec. 86(6), appli- 
cable to 2000 et seg. The opening words formerly read: 


110.6(13) — Meaning of “amount determined under ‘para. 
3(b)”; 127.52(1)(h)(i) — Deduction allowed for minimum tax purposes. See also at end 


determined under paragraph (a) of the 
in subsection (1) in re- 


that would be determined in respect of 


s if the only properties referred to in that 


by which the amount determined by the 


Para. (b) formerly read: 


(12) Spousal trust deduction ~— Notwithstanding any other provision of this 
Act, a trust described in paragraph 104(4)(a) or (a.1) (other than a trust that 
elected under subsection 104(5.3)) may, in computing its taxable income for its 
taxation year that includes the day determined under paragraph 104(4)(a) or 
(a.1), as the case may be, in respect of the trust, deduct under this section an 
amount equal to the least of 


Para. 


(c) the amount, if any, by which $375,000 exceeds the total of 


(i) the total of all amounts each of which is an amount deducted by the tax- 
payer’s spouse or common-law partner under this section for the taxation 
year in which the spouse or common-law partner died or a preceding taxa- 


tion year, and 


(ii) the total of all amounts each of which is an amount determined under 
subparagraph (2)(a)(ii) or (iii) in respect of the taxpayer’s spouse or com- 
mon-law partner for the taxation year in which the spouse or common-law 


partner died. 


Subsec. 110.6(12) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 


See also the transitional rules 
partner”. 


110.6(12)(c) amended by the said c. 17, subsec. 86(7), applicable to taxation 
years that end after February 27, 2000, except that the amount determined under the 
para., in computing a trust’s taxable income for its particular taxation year that includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, is deemed to be equal to the amount determined under that 
para. (without reference to this application) multiplied by the quotient obtained when 
the fraction in para. 38(a), as amended, that applies to the trust for its particular year is 
divided by the fraction in para. 38(a), as amended, that applies to the taxpayer’s spouse 
or common-law partner for the taxation year in which the spouse or common-law part- 
ner died. The para. formerly read: 


reproduced in the History to 248(1)“common-law 
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Para. 110.6(12)(b) amended by 1995, c. 3, subsec. 32(9), applicable to taxation years 
that end after February 22, 1994 except that, for taxation years that end after that day 
and before 1997, it shall be read as follows: 


(b) the total of 
(i) the least of ‘ 
(A) the amount, if any, determined in respect of the trust for that year 
under paragraph 3(b) in respect of capital gains and losses, 
(A.1) the amount, if any, that would be determined in respect of the trust 
for that year under paragraph 3(b) in respect of capital gains and losses 
if 


(I) the only properties referred to in that paragraph were properties 
(other than properties referred to in subparagtaph (ii)) disposed of | 
by it after 1984 and before February 23, 1994, 


(I) the trust’s capital gains and capital losses for the year from dis- 
positions of non-qualifying real property of the trust were equal to 
its eligible real property gains and eligible real property losses, re- 
spectively, for that year from those dispositions, 


(III) no amount were included under paragraph 3(b) in respect of a 
capital gain of the trust that resulted from an election made under 
subsection (19) by another trust unless the trust was a beneficiary 
under the other trust on February 22, 1994, and 


(IV) except for the purpose of determining the trust’s share of a tax- 
able capital gain of a partnership for the partnership’s fiscal period 
that includes February 22, 1994 or a taxable capital gain of the trust 
resulting from a designation made under section 104 by another 
trust for the other trust’s taxation year that includes that day, in de- 
termining the trust’s taxable capital gain for a taxation year that be- 
gins after that day from the disposition of a property (other than a 
qualified small business corporation share or qualified farm pro- 
perty), this Act were read without reference to subparagraphs 
40(1)(a)(ii) and 44(1)(e)(ii), and 


(B) the amount, if any, by which $75,000 exceeds the total of 


(I) the total of all amounts each of which is an amount deducted 
under subsection (3) in computing the taxable income of the tax- 
Payer’s spouse for the taxation year in which the spouse died or a 
preceding taxation year, and : 


(I) the total of all amounts each of which is an amount determined 
under subparagraph (3)(a)(ii) or (iii) in Tespect of the taxpayer’s 
spouse for the taxation year in which the spouse died, and 
(ii) the amount, if any, that would be determined in respect of the trust for 
that year under paragraph 3(b) in respect of capital gains and losses if the 
only properties referred to in that paragraph were qualified farm properties 
disposed of by it after 1984 and qualified small business corporation ‘shares 
disposed of by it after June 17, 1987: and 


Para. (b) formerly read: 


(b) the total of 
(i) the least of 


(A) the amount, if any, determined under paragraph 3(b) in respect of 
the trust for that year in respect of capital gains and capital losses, 


(A.1) the amount, if any, that would be determined under paragraph 3(b) 
in respect of the trust for that year in respect of capital gains and capital 
losses if i 


(I) the only properties referred to in that paragraph were’ properties 
disposed of by it after 1984, other than properties referred to in sub- 
paragraph (ii), and 

(ID) the trust’s capital gains and capital losses for that year from dis- 
Positions of non-qualifying real property of the trust were equal to 
its eligible real property gains and eligible real property losses, re- 
spectively, for that year from those dispositions, and’ 


(B) the amount, if any, by which $75,000 exceeds the total of 


(1) the total of all amounts each of which is an amount deducted, by 
the taxpayer’s spouse under subsection (3) for the taxation year in | 
which the spouse died or a preceding taxation year, and 


(ID) the total of all amounts each of which is an amount determined 
under subparagraph (3)(a)(ii) or (ili) in respect of the taxpayer’s 
spouse for the taxation year in which the spouse died, and _ 


(ii) the amount, if any, that would be determined in respect of the trust:for 
that year under paragraph 3(b) in tespect of capital gains and capital losses if 
the only properties referred to in that paragraph were qualified farm proper- 
ties disposed of by it after 1984 and qualified small business corporation 
shares disposed of by it after June 17, 1987, and 


That portion of subsec. 110.6(12) preceding para. (a). amended by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 47(10), applicable to 1993 et seg. That portion formerly read: 


(12) Notwithstanding any other Provision of this Act, a trust described in para- 
graph 104(4)(a) may, in computing \its taxable income for its taxation year in 


| 
/ 
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_ which the taxpayer’s spouse referred to in that paragraph died, deduct under this 
- section an amount equal to the least of | 
All that portion of para. 110.6(12)(b) preceding cl. (i)(B) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 47(11), applicable to 1992 et seq. That portion formerly 
read: at : 
(b) the total of 
(i) the lesser of 


(A) the amount, if any, that would be determined in respect of the trust 
for that year under paragraph 3(b) in respect of capital gains and capital 
losses if the only properties referred to in that paragraph were properties 
disposed of by it after 1984, other than properties referred to in subpara- 
graph (ii), and 
Forms: T3 SCH 5: Spousal or common-law partner trust’s capital gains deduction in 
year of beneficiary’s death. fue, 


(13), Determination under para. 3(b) — For the purposes of this 
section, the amount determined under paragraph 3(b) in respect of 


an individual for a period throughout which the individual was not | 


resident in Canada is nil. 


Related’ Provisions: 74.2(2) Deemed gain or loss under attribution rules; 
104(21), (21.2) — Beneficiary’s taxable capital gain from trust. See also at end of s. 
110.6. 


(14) Related persons, etc. [miscellaneous rules re- 


shares] — For the purposes of the definition “qualified small busi- 
ness.corporation share’’ in subsection (1), 


(a) a taxpayer shall be deemed to have disposed of shares that 
are identical properties in the order in which ‘the taxpayer ac- 
quired them; 


(b) in determining whether a corporation is a small business cor- 
poration, or, a, Canadian-controlled: private corporation at any 
time, a right referred to in paragraph 251(5)(b) shall not include 
a right under a purchase and sale agreement relating to a share of 
the capital stock of a corporation; 


(c) a personal trust shall be deemed 


(i) to be related to a person or partnership ‘for any period 
throughout which the person or partnership was a beneficiary 
of the trust, and 


(ii) in respect of shares ‘of the capital stock of a corporation, 
to be related to the person from whom it acquired those 
shares where, at the time the trust disposed of the shares, all 
of the beneficiaries (other than registered charities) of the 
trust were related to that person or would have: been so re- 
lated if that person were living at that time; 


(d) a partnership shall be deemed to be related to a person for 
any period throughout which the person was a member of the 
partnership; 
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(e) where a corporation acquires shares of a class of the capital 
stock of another corporation from any person, it shall be deemed 
in respect of those shares to be related to the person where all or 
substantially all the consideration received by that person from 
the corporation in respect of those shares was common shares of 
the capital stock of the corporation; ' 


(f) shares issued after June 13,1988 by a corporation'to a partic- 
ular person or partnership shall be deemed to have been owned 
immediately before their issue by a person who was not related 
to the particular person or partnership unless the shares were 
issued ; 


(i) as consideration, for, other shares, 


(ii) as part of a transaction or series of transactions in which 
the person or partnership disposed of property to the corpora- 
tion that consisted of | 


(A) all or substantially all the assets used in an active bus- 
iness carried on by. that person or the members of that 
partnership, or 


(B) an interest in a partnership all or substantially all the 
assets of which were used in an active business carried on 
by the members of the partnership, or 


(iii) as payment of a stock dividend; and 


(g) where, immediately before the death of an individual, or, in 
the case of a deemed transfer under subsection 248(23), immedi- 
ately before the time that is immediately before the death of an 
individual, a share would, but for paragraph (a) of the definition 
“qualified small. business, corporation share’ in. subsection (1), 
be a qualified small business corporation share of the individual, 
the share shall be deemed. to be a qualified small business corpo- 
ration share of the individual if it was a qualified small business 
corporation share of the individual at any time in the 12-month 
period immediately preceding the death of the individual. 
Related Provisions: 54.2 Sale of shares ‘after incorporation of business, 
110.6(16) — Personal trust, 248(1) — “business” does not include adventure or con- 
cern under 110.6(14)(f); 248(5)(b) — Effect ‘of stock dividend; '248(10) —Series of 
transactions or events; 248(12) — Identical properties. See also,at end of 110.6. 
History: Subpara. 110.6(14)(f)(iii) added by 1998, c. 19, subsec. 130(2), applicable to 
dispositions of shares that occur after June 17, 1987. 
Para. 110.6(14)(c) substituted and (g) added by 1994, c..7, Sch. If (1991, c. 49), sub- 
secs. 81(12), (13), applicable to 1988 et seq. Para. (c) formerly read: 
(c) a personal trust shall be deemed to be related to a person or partnership for 
any period throughout which the person or partnership was a beneficiary of the 
trust; 
Advance Tax Rulings: ATR-55: Amalgamation followed by sale of shares. 


(15) Value of assets of corporations — For the purposes of 
the definitions “qualified small business corporation share” and 
“share of the capital stock of a family farm corporation” in subsec- 
tion (1), the definition “share of the capital stock of a family farm 
corporation” in subsection 70(10) and the definition “small business 
corporation” in subsection 248(1),. 


(a) where a person (in this subsection referred to as ‘the “in- 
sured”), whose life, was insured under an insurance, policy 
owned by a particular corporation, owned shares. of ‘the capital 
stock (in this subsection referred to as the “subject shares”) of 
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the particular corporation, any corporation connected with the 
particular corporation or with which the particular corporation is 


connected or any corporation connected with any such corpora- | 


tion or with which any such corporation is connected (within the 
meaning of subsection 186(4) on the assumption that the corpo- 
ration referred to in this subsection was a payer corporation 
within the meaning of that subsection), i 


(i) the fair market value of the life insurance policy shall, at 

‘any time before the death of the insured, be deemed to be its 
cash surrender value (within the meaning assigned by sub- 
section 148(9)) at that time, and 


(ii) the total fair market value of assets (other than assets de- 
scribed in subparagraph (c)(i), (ii) or (iii) of the definition 
“qualified small business corporation share” in subsection 
(1), subparagraph (b)(i), (ii) or (ili) of the definition “share of 
the capital stock of a family farm corporation” in subsection 
(1) or paragraph (a), (b) or (c) of the definition “small busi- 
ness corporation” in subsection 248(1), as the case may be) 
of any of those. corporations that are 


(A) the proceeds, the right to receive the proceeds or at- 
tributable to the proceeds, of the life insurance policy of 
which the particular corporation was a beneficiary, and 


(B) used, directly or indirectly, within the 24-month pe- 
riod beginning at the time of the death of the insured or, 
where written application therefor is made by the particu- 
lar corporation within that period, within such longer pe- 
riod as the Minister considers reasonable in the circum- 
stances, to redeem, acquire or cancel the subject shares 
owned by the insured immediately before the death of the 
insured, 


not in excess of the fair market value of the assets immedi- 
ately after the death of the insured, shall, until the later of 


(C) the redemption, acquisition or cancellation, and 


(D) the day that is 60 days after the payment of the pro- 
ceeds under the policy, 


be deemed not to exceed the cash surrender value (within the 
meaning assigned by subsection 148(9)) of the policy imme- 
diately before the death of the insured; and 


(b) the fair market value of an asset of a particular corporation 
that is a share of the capital stock or indebtedness of another 
corporation with which the particular corporation is connected 
shall be deemed to be nil and, for the purpose of this paragraph, 
a particular corporation is connected with another corporation 
only where 


(1) the particular corporation is connected (within the mean- 
ing assigned by paragraph (d) of the definition “qualified 
small business corporation share” in subsection (1)) with the 
other corporation, and 


(ii) the other corporation is not connected (within the mean- 
ing of subsection 186(4) as determined without reference to 
subsection 186(2) and on the assumption that the other cor- 
poration is a payer corporation within the meaning of subsec- 
tion 186(4)) with the particular corporation, 


except that this paragraph applies only in determining whether a 
share of the capital stock of another corporation with which the 
particular corporation is connected is a qualified small business 
Corporation share or a share of the capital stock of a family farm 
corporation and in determining whether the other corporation is 
a small business corporation. 


Related Provisions: 186(7) — Interpretation of “connected” for para. (a). 


History: Subsec. 110.6(15) substituted by 1994, c. 21, subsec. 50(5), applicable to 
dispositions occurring after 1991. That subsec. formerly read: 


(15) Life insurance policy of corporation — For the purposes of the definitions 
“qualified small business corporation share” and “share of the capital stock of a 
family farm corporation” in subsection (1) and the definition “small business 
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corporation” in subsection 248(1), where a person (in this subsection referred to 
as the “insured’’), whose life was insured under an insurance policy owned by a 
particular corporation, owned shares of the capital stock (in this subsection re- 
ferred to as the “subject shares”) of the particular corporation, any corporation — 
connected with the particular corporation or with which the particular corpora- 
tion is connected or any corporation connected with any such corporation or with 
which any such corporation is connected (within the meaning of subsection 
186(4) on the assumption that the corporation referred to in this subsection was a 
payer corporation within the meaning of that subsection), 


(a) the fair market value of the life insurance policy shall, at any time before 
the death of the insured, be deemed to be its cash surrender value (within the 
meaning assigned by subsection 148(9)) at that time; and 


(b) the total fair market value of assets (other than assets described in sub- 
paragraph (c)(i), (ii) or (iii) of the definition “qualified small business corpo- ~ 
ration share” in subsection (1), subparagraph (b)(i), (ii) or (iii) of the defini- 
tion “share of the capital stock of a family farm corporation” in subsection 
(1) or paragraph (a), (b) or (c) of the definition “small business corporation” 
in subsection 248(1), as the case may be) of any of those corporations that: 
are 


(i) the proceeds, the right to receive the proceeds or attributable to the” 
proceeds, of the life insurance policy of which the particular corporation: 
was a beneficiary, and 


(ii) used, directly or indirectly, within the 24-month period beginning at — 
the time of the death of the insured or, where written application there- 
for is made by the particular corporation within that period, within such 
longer period as the Minister considers reasonable in the circumstances, — 
to redeem, acquire or cancel the subject shares owned by the insured” 
immediately before the death of the insured, 


not in excess of the fair market value of the assets immediately after the 
death of the insured shall, until the later of ; 


(iii) the redemption, acquisition or cancellation, and 


(iv) the date that is 60 days after the payment of the proceeds under the 
policy, 
be deemed not to exceed the cash surrender value (within the meaning as- 


signed by subsection 148(9)) of the policy immediately before the death of 
the insured. 


Subsec. 110.6(15) added by 1994, c. 7, Sch. II (1991, c, 49), subsec. 81(14), applicable 
to dispositions occurring after June 17, 1987, except that, with respect to dispositions 
occurring before July 13, 1990, the reference to “within the 24-month period com- 
mencing at the time of the death of the insured or, where written application therefor is 
made by the particular corporation within that period, within such longer period [as the 
Minister considers reasonable in the circumstances]” in subpara, 110.6(15)(b)(ii) shall 
be read as “before July 13, 1991 or, where written application therefor is made by the 
particular corporation before that date, before date”. 


(16) Personal trust — For the purposes of the definition “quali- 
fied small business corporation share” in subsection (1) and of para- 
graph (14)(c), a personal trust shall be deemed to include a trust 
described in subsection 7(2). 


History: Subsec. 110.6(16) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 81(14), 
applicable to dispositions occurring after June 17, 1987. 


(17) Order of deduction — For the purpose of clause 
(2)(a)(iii)(A), amounts deducted under this section in computing an 
individual’s taxable income for a taxation year that ended before 
1990 shall be deemed to have first been deducted in respect of 
amounts that were included in computing the individual’s income 
under this Part for the year because of subparagraph 14(1)(a)(v) 
before being deducted in respect of any other amounts that were 
included in computing the individual’s income under this Part for 
the year. 


History: Subsec. 110.6(17) amended by 1995, c. 3, subsec. 32(10), applicable to 1996 
et seq. Subsec. (17) formerly read: 


(17) For the purposes of clauses (2)(a)(iii)(A) and (3)(a)(iii)(A), amounts de- 
ducted by an individual under this section in computing the individual’s taxable 
income for a taxation year ending before 1990 shall be deemed to have first been 
deducted in respect of any amounts that were included in computing the indivi- 
dual’s income for that year because of paragraph 14(1)(a)(v) before being de- 
ducted in respect of any other amounts that were included in computing the indi- 
vidual’s income for that year. : 


Subsec. 110.6(17) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 47(12), applica- 
ble to 1990 et seq. 


(18) [Repealed] 
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History: Subsec. 110.6(18) repealed by 1995, c. 3, subsec. 32(11), applicable to 1996 
et seg. Subsec. (18) formerly read: ' 


(18) Eligible real property gains and losses — For the purposes of the defini- 
tions “eligible real property gain” and “eligible real property loss” in subsection 


(1), 


(a) an individual shall be deemed to have disposed of identical properties in 
the order in which they were acquired; 


(b) where paragraph 74.2(2)(b) applies for the purposes of this section to 
deem a property disposed of by another person to have been disposed of by 
an individual in a taxation year, the individual shall be deemed to have last 
acquired that property at the time at which the other person last acquired it 
and to have disposed of it at the time at which the other person disposed of 
it; 

(c) where an individual is deemed by subsection 70(6), (9), (9.1), (9.2) or 
(9.3), 73(1), (3) or (4), 98(3) of (5) or 107(2) to have acquired property for 
an amount that‘is not greater than the adjusted cost base to the person or 
partnership from whom it was acquired, the individual shall be deemed to 
have acquired the property at the time it was last acquired by the, person or 
partnership; 


(d) the number of calendar months in a period shall be determined without 
reference to any such month that is in a taxation year of the individual or the 
individual’s spouse for which the property in respect of which the eligible 
real property gain or eligible real property loss is computed was a principal 
residence (within the meaning assigned by section 54) of the individual or 
the individual’s spouse; and 


(e) where the eligible real property gain or eligible real property loss of an 
individual is computed in respect of a gain or loss from a disposition of 
property by a partnership, the individual shall be deemed to have last ac- 
quired the property at the time it was last acquired by the partnership and to 
have disposed of the property at the time it was disposed of by the partner- 
ship except that, where the individual had disposed of that property to the 
partnership and an election had been filed under subsection 97(2) in respect 
of that disposition, the individual shall be deemed to have last acquired the 
property at the time it was last acquired by the individual before that disposi- 
tion if the amount agreed on in that election in respect of the property was 
not greater than the adjusted cost base to the individual of the property at the 
time of that disposition. 


section’7 or 35, be included under that section asa result 
of the disposition in computing the income of the elector, 
the lesser of 


(I) the elector’s proceeds of disposition of the property 
determined under subparagraph (i), and 


(IL) the amount determined by the formula 


A-—B 
where 


A is the amount, if any, by which the fair market 
value of the property at that time exceeds the 
amount that would, if the disposition referred to in 
subparagraph (i) were a disposition for the purpose 
of section 7 or 35, be included under that section as 
a result of the disposition in computing the income 
of the elector, and 


B is the amount. that. would be determined by the 
formula in subclause (C)(II) in respect of the pro- 
perty if clause (C) applied to the property, and 


(C) in any other case, the lesser of 
(I) the designated amount, and 
(II) the amount, if any, by which the fair market value 
of the property at that time exceeds the amount deter- 
mined by the formula 
A-1.1B 
where 
A. is the designated amount, and ; 
B. is the fair market’ value of the property at that time; 


(b) a business carried on by the elector (otherwise than as a 
member of a partnership) on February 22, 1994, 


Subsec. 110.6(18) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 47(12), applica- 
ble to 1992 et seq. 


(19) Election for property owned on February 22, 1994 — 
Subject to subsection (20), where an individual (other than a trust) 
or a personal trust (each of which is referred to in this subsection 
and subsections (20) to (29) as the “elector”), elects in prescribed 
form to have the provisions of this subsection apply in respect of 


(a) a capital property (other than an interest in a trust referred to 
in any of paragraphs (f) to (j) of the definition “flow-through 
entity” in subsection 39.1(1)) owned at the end of February 22, 
1994 by the elector, the property shall be deemed, except for the 
purposes of sections 7 and 35. and subparagraph 110(1)(d.1)(i), 


(i) to have been disposed of by the elector at that time for 
proceeds of disposition equal to the greater of 


(A) the amount determined by the formula 


A-B 
where 


A is the amount designated in respect of the property in 
the election, and 


B is the amount, if any, that would, if the disposition 


(i) the amount that would be determined under subparagraph 


14(1)(a)(v) at the end of that day in respect of the elector if 


(A) all the eligible capital property owned at that time by 
the elector in respect of the business were disposed of by 
the elector immediately before that time for proceeds of 
disposition equal to the amount designated in the election 
in respect of the business, and 


(B) the fiscal period of the business ended at that time 


shall be deemed to be a taxable capital gain of the elector for 
the taxation year in which the fiscal period of the business 
that includes that time ends from the disposition of a particu- 
lar property and, for the purposes of this section, the particu- 
lar property shall be deemed to have been disposed of by the 
elector at that time, and 


(ii) for the purpose of paragraph 14(3)(b), the amount of the 
taxable capital gain determined under subparagraph (i) shall 
be deemed to have been claimed, by a person who does not 
deal at arm’s length with each person or partnership that does 
not deal at arm’s length with the elector, as a deduction under 
this section in respect of a disposition at that time of the eli- 
gible capital property; and 


were a disposition for the purpose of section 7 or 35} 
be included under that section as a result of the dispo- 
sition in computing the income of the elector, and 


(B) the adjusted cost base to the elector of the property 
immediately before the disposition, and 


(ii) to have been reacquired by the elector immediately after 
that time at a cost equal to 


(A) where the property is an interest in or a share of the 
capital stock of a flow-through entity (within the meaning 
assigned by subsection 39.1(1)), of the elector, the cost to 
the elector of the property immediately before the disposi- 
tion referred to in subparagraph (i), 


(B) where an amount would, if the disposition referred to 


in subparagraph (i) were a disposition for the purpose of 
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(c) an interest owned at the end of February 22, 1994 by the 
elector in a trust referred to in any of paragraphs (f) to () of the 
definition “flow-through entity’ in subsection 39.1(1), the elec- 
tor shall be deemed to have a capital gain for the year from the 
disposition on February 22, 1994 of property equal to the lesser 
of 


(i) the total of amounts designated in elections made under 
this subsection by the elector in respect of interests in the 
trust, and 


(ii) “4s of the amount that would, if all of the trust’s capital 
properties were disposed of at the end of February 22, 1994 
for proceeds of disposition equal to their fair market value at 
that time and that portion of the trust’s capital gains and capi- 
tal losses or its net taxable capital gains, as the case may be, 


S. 110.6(19)(c)(ii) 


arising from the dispositions as can reasonably be considered 
to represent the elector’s share thereof were allocated to or 
designated in respect of the elector, be the increase in the an- 


nual gains limit of the elector for the 1994 taxation year as a 


result of the dispositions. 

Related Provisions: 13(7)(e.1) — Depreciable capital property; 13(21)“un- 
depreciated capital cost”F — No recapture of CCA on election; 14(1)(a)(v)D, 
14(5)“cumulative eligible capital”B, 14(9) — Cumulative eligible capital; 39.1 — 
Holdings in flow-through entities; 40(2)(b)A, D, 40(7.1) — Principal residence; 
49(3.2) — Options; 53(1)(r) — Increase in ACB immediately before disposing of all 
interests or shares of a flow-through entity; 54“adjusted cost base”(c) — ACB adjust- 
ment of flow-through entity preserved through disposition and reacquisition; 
84.1(2.01)(a) — Share deemed acquired not at arm’s length (cost base preserved) for 
purposes'of later non-arm’s length sale; 107(1.1)(a) — Cost of capital interest in a trust 
when election made; 110.6(20) — Application of election; 110.6(21) — Non-qualify- 
ing real property; 110.6(23) — Partnership interest; 110.6(24)-(30) — Time for elec- 
tion and late-filed elections; 257 — Formulas cannot calculate to less than zero; Reg. 
2800(2.1) — Extended deadline for preferred beneficiary election. See also at end of s. 
110.6. 


History: Subsec. 110.6(19) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et 
seq. 


Selected Cases [subsec. 110.6(19)]: Holder v. R., [2004] 3 C.T.C. 207 (FCA) 
(Effect of error in election triggered application of adjustments); Champagne v. R., 
[2003] 3 C.T.C. 2318 (TCC) (“Shall” has imperative meaning); Smedley y. R., [2003] 2 
C.T.C. 2658 (TCC) (Remission order recommended where taxpayer unaware of 
election). 


Remission Orders: Karen Smedley and George Smedley Remission Order, P.C. 
2004-264 (remission of tax where CRA failed to advise that election could be amended 
under 110.6(27)). 


I.T. Application Rules: 20(1)(c) (where depreciable property owned since before 
1972); 26(29) (following election, property deemed not owned at end of 1971 so ITAR 
26(3) will not apply). 


Interpretation Bulletins: IT-120R6: Principal residence; IT-217R: Depreciable pro- 
perty owned on December 31, 1971 (archived); IT-379R: Employees profit sharing 
plans — allocations to beneficiaries. 


I.T. Technical News: 7 (principal residence and the capital gains election). 


(20) Application of subsec. (19) — Subsection (19) applies to a 
property or to a business, as the case may be, of an elector only if 


(a) where the elector is an individual (other than a trust), 


(i) its application to all of the properties in respect of which 
elections were made under that subsection by the elector or a 
Spouse or common-law partner of the elector and to all the 
businesses in respect of which elections were made under 
that subsection by the elector 


(A) would result in an increase in the amount deductible 
under subsection (3) in computing the taxable income of 
the elector or a spouse or common-law partner of the 
elector, and 


(B) in respect of each of the 1994 and 1995 taxation 
years, 


(I) where no part of the taxable capital gain resulting 
from an election by the elector is included in comput- 
ing the income of a spouse or common-law partner of 
the elector, would not result in the amount determined 
under paragraph (3)(a) for the year in respect of the 
elector being exceeded by the lesser of the amounts 
determined under paragraphs (3)(b) and (c) for the 
year in respect of the elector, and 


(II) where no part of the taxable capital gain resulting 
from an election by the elector is included in comput- 
ing the income of the elector, would not result in the 
amount determined under paragraph (3)(a) for the year 
in respect of a spouse or common-law partner of the 
elector being exceeded by the lesser of the amounts 
determined under paragraphs (3)(b) and (c) for the 
year in respect of the spouse or common-law partner, 


(ii) the amount designated in the election in respect of the 
property exceeds ''/io of its fair market value at the end of 
February 22, 1994, or 


(iii) the amount designated in the election in respect of the 
business is $1.00 or exceeds !/0 of the fair market value at 
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the end of February 22, 1994 of all the ‘eligible capital pro- 
perty owned at that time by the elector in respect of the busi: | 
ness; and: / / 
(b) where the elector is a personal trust, its application to all of | 
the properties in respect of which an election was made under | 
that subsection by the elector would result in 


(i) an increase in the amount deemed by subsection 104(21.2) 
to be a taxable capital gain ofan individual (other than a | 
trust) who was a beneficiary under the trust at the end of Feb- ; 
tuary 22, 1994 and resident in Canada at any time in the indi- | 
vidual’s taxation year in which the trust’s taxation year that | 
| 
| 
| 


includes that day ends, or 

(ii) where subsection (12) applies to the trust for the trust’s 

taxation year that includes that day, an increase in the : 

amount deductible under that subsection in computing the 

trust’s taxable income for that year. POG! | 
History: Subsec. 110.6(20) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 


with “spouse or common-law partner”, applicable to 2001 et seg., in force July 31, | 


2000. See also the transitional rules reproduced in the History to 248(1)common-law _ 


partner”, 
Subsec. 110.6(20) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 


(21) Effect of election on non-qualifying real property — 
Where an elector is deemed by subsection (19) to have disposed of 
a non-qualifying real property, 
(a) in computing the elector’s taxable capital gain from the dis- 
position, there shall be deducted the amount determined by the 
formula 


0.75(A — B) 
where 
A is the elector’s capital gain from the disposition, and 


B is the elector’s eligible real property gain from the disposi- 
tion; and 


(b) in determining at any time after the disposition the capital 
cost to the elector of the property where it is a depreciable. pro- 
perty and the adjusted cost base to the elector of the property in 
any other case (other than where the property was at the end of 
February 22, 1994 an interest in or a share of the capital stock of 
a flow-through entity within the meaning assigned by subsection 
39.1(1)), there shall be deducted 4 of the amount determined 
under paragraph (a) in respect of the property. 

Related Provisions: 13(7)(e)(i)(B)TV) — Reduction in capital cost reflected for 

CCA purposes; 53(2)(u) — Reduction in ACB; 127.52(1)(h.1) — Calculation for pur- 


poses of minimum tax; 257 — Formula cannot calculate to less than zero. See also at 
end of s. 110.6. 


History: Subsec. 110.6(21) added by 1995, c, 3, subsec. 32(12), applicable to 1994 et 
seq. 


Selected Cases [subsec. 110.6(21)]: Holder v. R., [2004] 3 C.T.C. 207 (FCA) 
(Effect of error in election triggered application of adjustments). 


(22) Adjusted cost base — Where an elector is deemed by para- 
graph (19)(a) to have reacquired a property, there shall be deducted 
in computing the adjusted cost base to the elector of the property at 
any time after the reacquisition the amount, if any, by which 


(a) the amount determined by the formula 


A-1.1B 

where nt 

A is the amount designated in the election under subsection 
(19) in respect of the property, and . 

B is the fair market value of the property at the end of February 
22, 1994 

exceeds 

(b) where the property is an interest in or a share of the capital 

stock of a flow-through entity (within the meaning assigned by 

subsection 39.1(1)), “3 of the taxable capital gain that would 


have resulted from the election if the amount designated in the 
election were equal to the fair market value of the property at the 
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end of February 22, 1994 and, in any other case, the fair market 
~ yalue of the property at the end of February 22, 1994. 

Related Provisions: 14(9)— Further effects of excessive elections)53(2)(v)— Re- 
duction in ACB; 110.6(19)(a)Gi(©)dD, 110.6(28)— Further effects of excessive elec- 
tion; 257 — Formula cannot calculate to. less. than zero. See also,at end of s. 110.6. 
History: Subsec. 110.6(22) added by 1995, ¢. 3, subsec. 32(12), applicable to 1994 et 
seq. . ; 
Selected Cases [subsec. 110.6(22)]: Holder v. R., [2004] 3 C.T.C. 207 (FCA) 
(Effect of error in election triggered application of adjustments). 


(23) Disposition of partnership interest — Where an elector 
is deemed by subsection (19)'to'have disposed of an interest inva 
partnership, in computing the adjusted cost base to the elector of the 
interest immediately before the disposition ; 


» (a) there shall be added: thé amount determined by ‘the formula 


yok 


EA pCa 
D 


_» where 


A. is the total of all.amounts each of which is the elector’s share 

of the partnership’s income (other than a taxable capital gain 

from the disposition of a property) from a source:or from 
sources in a’particular place forts fiscal period that include 
‘February 22, 1994, 


-B. is the total of all amounts each of which is the elector’s share 
of the partnership’s loss (other than an allowable capital loss 
from the disposition of a property) from a source or from 
sources in a particular place for that fiscal period, 


C.-is the number of days in the period that begins the first day of 
that fiscal period and ends February 22, 1994,” 


“Dis the number. of days in that fiscal period, and 


E “iss of the amount that would be determined under para- 
graph 3(b) in computing the elector’s income for the taxation 
year in which that fiscal period ends if the elector had no 
taxable capital gains or allowable capital losses other than 

«those arising from dispositions of property by the partnership 
that occurred before February 23, 1994; and 


(b) there shall be deducted the amount that would be determined 
under paragraph (a) if the formula-in that paragraph were read as 


Cc 
B=A)x=-E 
( 5 


Related Provisions: 53(1)(€)(xii) —'Addition to: ACB; 53(2)(c)(xi) — Reduction in 
ACB; 257 — Formulas cannot calculate to less than zero. See:also at end of s. 110.6. 


History: Subsec. 110.6(23) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et 
seq. F ieny 


(24) Time for election — An election made under subsection (19) 
shall be filed with the Minister 


(a) where the elector is an individual (other than a trust), © 


(i) if the election is in respect of a business of the elector, on 
or before the individual’s filing-due date for the taxation year 
in which the fiscal period of the business that includes Febru- 
ary 22, 1994 ends, and 


(ii) in any other case, on or before the individual’s balance- 
due day. for the 1994 taxation year; and 


(b) where the elector is a personal trust, on ‘or before March 31 
of the calendar year following the calendar year in which the 
taxation year of the trust that'includes February 22, 1994 ends. 


Related Provisions: 110.6(26)-(30) —Late and amended elections. See also at end 
of s. 110.6, 


History: Subpara. 110.6(24)(a)(i) amended by 1996, c. 21; s: 21, applicable to 1995 et | 


seg. The subpara: formerly read; 


(i) if the eléction is in respect of a business of the elector, on or before the indivi- 
dual’s balance-due day for the taxationyyear in which the fiscal period of the 
business that includes February,22/ 1994 ends, and 


Subsec. 110.6(24) added by 1995, ¢c: 3; subsec. 32(12), applicable to 1994 er seg. 
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(25) Revocation of election — Subject to subsection (28), an 
elector may revoke an election made under subsection (19) by filing 
a written notice of the revocation with the Minister before 1998. 

Related Provisions: 104(14.01) — Revocation of preferred beneficiary election at 


same. time;, 104(21.01) — Revocation. of trust’s taxable capital gains designation: at 
same time. See also at end of s. 110.6. 


History: Subsec. 110.6(25) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et 
seq. : 
1.T. Technical News: 7 (principal residence and the capital gains election). 


(26) Late election — Where an election made under subsection 
(19) is filed with the Minister after the day (referred to in this sub- 
section,and subsections (27) and (29). as the “election. filing date’’) 
on or before. which the election. is required by subsection (24) to 
have. been ;filed and on or before the day that is 2. years after the 
election filing date, the election shall be deemed for the purposes of 
this section (other than subsection (29)) to have been filed on the 
election filing date if an estimate of the penalty in respect of the 
election is paid by the elector when the election is filed with the 
Minister. ’ 

Related Provisions: 104(14.01) — Late preferred beneficiary election filed at same 


time; 104(21.01) — Late filing of trust’s taxable capital gains designation at same time; 
110.6(29) — Amount of penalty. See also at end of s. 110.6. 


History: Subsec. 110.6(26) added by 1995, c. 3, subsec. 32(12), applicable to 1994 er 
seq. 


(27) Amended election — Subject to subsection (28), an election 
under subsection (19) in respect of a property or a business is 
deemed to be amended and the election, as amended, is deemed for 
the purpose of this section (other than subsection (29)) to have been 
filed on the election filing date if 


(a) an amended election in prescribed form in respect of the pro- 
perty or the business is filed with the Minister before 1998; and 


(b) an estimate of the penalty, if any, in respect of the amended 
election is paid by the elector, when the amended election is filed 
with the Minister. 
Related Provisions: 104(14.01) — Amended preferred beneficiary election filed at 
same time; 104(21.01)— Amendment of trust’s taxable capital gains designation at 
same time: 110.6(26) — Election filing date; 110.6(29) — Amount of penalty. See also 
at end of s. 110.6. 


History: The opening words of subsec. 110.6(27) amended by 1998, c. 19, subsec. 
130(3), applicable to 1994 et seq. The opening words formerly read: : 


(27) Subject to subsection (28), an election made under subsection (19) in re- 

spect of a property or a business shall be deemed to be amended and the election, 

as amended, shall be deemed to have. been filed on the election filing date if 
Subsec. 110.6(27) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 


Remission Orders: Karen Smedley and George Smedley Remission Order, PiG. 
2004-264 (remission of tax where CRA failed to advise that election could be 
amended). : 


(28) Election that. cannot be revoked or amended — An 
election under subsection (19), cannot be revoked or amended where 
the amount designated in the election exceeds 11/10 of 


(a) if the election is in respect of a property other than an interest 
in a partnership, the fair market value of the property at the end 
of February, 22, 1994; 


(b) if the election is in respect of an interest in a partnership, the 
greater of $1 and the fair market value of the property at the: end 
of February 22,1994; and 


(c) if the election is in respect of a business, the greater of $1 
and the fair market value at the end of February 22,1994 ofall 
the eligible capital property owned at that time by the elector in 
respect of the business. 
Related Provisions: 14(9), 110.6(19)(a)(ii)(C)(D,, 110.6(22)(a)B — Further effects 
of excessive election; 40(3)(a) — Partnership interest can have negative ACB. See also 
at end of s. 110.6. 


History: Subsec. 110.6(28) amended. by 1998, c. 19, subsec. 130(4), applicable to 
1994 et seg. Subséc. 110.6(28) formerly read: 
(28) An election made under subsection (19) cannot be revoked or amended 
where the amount designated in’ the election exceeds '"/10 of 


(a) if: the election isin respect. of a property, the fair market value of the 
property at the end of February 22, 1994; and 
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(b) if the election is in respect of a business, the fair market value at the end 
of February 22, 1994 of all the eligible capital property owned at that time 
by the elector in respect of the business. 


Subsec. 110.6(28) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seq. 
(29) Amount of penalty — The penalty in respect of an election 
to which subsection (26) or (27) applies is the amount determined 
by the formula 
AXxB 
300 


where 


A is the number of months each of which is a month all or part of 
which is during the period that begins the day after the election 
filing date and ends the day the election or amended election is 
filed with the Minister; and 


B is the total of all amounts each of which is the taxable capital 
gain of the elector or a spouse or common-law partner of the 
elector that results from the application of subsection (19) to the 
property or the business in respect of which the election is made 
less, where subsection (27) applies to the election, the total of all 
amounts each of which would, if the Act were read without ref- 
erence to subsections (20) and (27), be the taxable capital gain 
of the elector or a spouse or common-law partner of the elector 
that resulted from the application of subsection (19) to the pro- 
perty or the business. 


Related Provisions: 110.6(26) — Election filing date; 220(3.1) — Waiver of pen- 
alty by CRA. See also at end of s. 110.6. 


History: Subsec. 110.6(29) amended by 2000, c. 12, Sch, 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 110.6(29) added by 1995, c. 3, subsec. 32(12), applicable to 1994 et seg. 


(30) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election to which subsection (26) or 
(27) applies, assess the penalty payable and send a notice of assess- 
ment to the elector who made the election, and the elector shall pay 
forthwith to the Receiver General the amount, if any, by which the 
penalty so assessed exceeds the total of all amounts previously paid 
on account of that penalty. 


History: Subsec. 110.6(30) added by 1995, c. 3, subsec. 32(12), applicable to 1994 er 
seq. 


(31) Conditions for the application of subsec. (32) — Sub- 
section (32) applies to an individual for a taxation year that begins 
after March 19, 2007 if 


(a) in the taxation year the individual has a taxable capital gain 
from the disposition, before March 20, 2007, of a qualified small 
business corporation share of the individual, a qualified farm 
property of the individual or a qualified fishing property of the 
individual; and 


(b) the total of all amounts each of which is an amount of a taxa- 
ble capital gain of the individual described in paragraph (a) ex- 
ceeds the amount that would be determined under paragraph 
(2)(a) in respect of the individual for the taxation year were the 
reference to “$375,000” in that paragraph read as a reference to 
“$250,000” (the amount of which excess is referred to in subsec- 
tion (32) as the “denied excess’’), 


History: Subsec. 110.6(31) added by 2007, c. 35, subsec. 31(8), applicable to taxation 
years that end after March 18, 2007. 


(32) Deduction denied — Notwithstanding subsections (2) to 
(2.3), if this subsection applies to an individual for a taxation year, 
no amount may be deducted under this section for the taxation year 
by the individual in respect of the individual’s taxable capital gains 
for the year described in paragraph (31)(a) to the extent of the de- 
nied excess, 


Related Provisions: 110.6(31) — Conditions for 110.6(32) to apply. 


History: Subsec. 110.6(32) added by 2007, c. 35, subsec. 31(8), applicable to taxation 
years that end after March 18, 2007. 
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Related Provisions [s. 110.6]: 14(1.1) — Excess exceeding eligible capital amount | 
deemed to be taxable capital gain; 39(9) — Reduction of business inyestment loss; 
39(11) — Bad debt recovery; 39(13) — Repayment of assistance; 40(3) — Deemed 
gain when ACB adjusted below nil; 42 — Deemed loss on warranty; 70(2) — Roll- , 
overs on death; 98(1)(c) — Disposition of partnership property; 111(8)‘non-capital | 
loss” A:E — Carryforward of exemption deduction as non-capital loss; 111(8)“pre- | 
1986 capital loss balance”C, D, E — Balance reduced by exemption claims; 111.1 — 
Order of applying provisions; 131(1)(b) — Election re capital gains dividend. ; | 
Definitions [s. 110.6]: “active business” — 248(1); “adjusted cost. base” — 54, : 
248(1); “allowable business investment loss” — 38(c), 248(1); “alter ego trust”, | 
“amount” — 248(1); “annual gains limit” — 110.6(1); “assessment” — 248(1); “aver- | 
age annual rate of return” — 110:6(9); “balance-due day”, “borrowed money”, “busi- 
ness” — 248(1); ‘“‘calendar year” — Interpretation Act 37(\)(a); “Canada” — 255; 
“Canadian-controlled private corporation” — 125(7),. 248(1); “capital gain” — 
39(1)(a), 248(1); “capital interest” —in a trust 108(1), 248(1); “capital loss” — 
39(1)(b), 248(1); “capital property” — 54, 248(1); “carrying on business” — 253; | 
“child” — 70(10), 110.6(1), 252(1); “class of shares” — 248(6); “common-law part- 
ner”, “common share” — 248(1); “connected” — 186(4), (7); “corporation” — 248(1), | 
Interpretation Act 35(1); “credit union” — 137(6), 248(1); “cumulative gains limit”, 
“cumulative net investment loss” — 1 10.6(1); “deferred profit sharing plan” — 147(1), 
248(1); “disposition”, “dividend” — 248(1); “election filing date” — 110.6(26); “elec- — 
tor” — 110.6(19); “eligible capital property” — 54, 248(1); “eligible real property — 
loss” — 110.6(1); “employee” — 248(1); “farming” — 248(1); “filing-due date” — — 
150(1), 248(1); “fiscal period” — 249(2)(b), 249.1; “fishing”, “gross revenue” — 
248(1); “identical” — 248(12): “immovable” — Quebec Civil Code art. 900-907; “in- 
come-averaging annuity contract” — 61(4), 248(1); “individual”, “insurance policy” — 
248(1); “interest in a family farm partnership”, “interest in a family fishing partner- 
ship” — 110.6(1); “investment corporation” — 130(3)(a), 248(1); “investment ex- 
pense”, “investment income” — 110.6(1); “joint spousal or common-law partner trust”, 
“Minister” — 248(1); “month” — Interpretation Act 35(1); “mortgage investment cor- 
poration” — 130.1(6), 248(1); “mutual fund corporation” — 131(8), 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) (draft), 248(1); “net 
capital loss” — 111(8), 248(1); “net income stabilization account” — 110.6(1.1), 
248(1); “non-qualifying real property” — 110.6(1), 248(1); “parent” — 252(2)(a); 
“person” — 248(1); “personal trust” — 110.6(16), 248(1); “prescribed”, “property” — 
248(1); “qualified farm property” — 110.6(1), (1.3); “qualified fishing property” — 
110.6(1), (1.2); “qualified small business corporation share” — 110.6(1); “registered 
charity”, “registered pension plan” — 248(1): “registered retirement savings plan” — 
146(1), 248(1); “related” — 110.6(14)(c)-(e), 251(2); “related segregated fund 
trust” — 138,1(1)(a); “resident in Canada” — 110.6(S), 250; “series of transactions” — 
248(10); “share” — 248(1); “share of the capital stock of a family farm corporation”, 
“share of the capital stock of a family fishing corporation” — 110.6(1); “small business 
corporation” — 110.6(14)(b), 248(1); “specified member’, “stock dividend” — 248(1); 
“substituted” — 248(5); “taxable capital gain” — 38(a), 248(1); “taxable income” — 
2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary trust” — 
108(1), 248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 110.6]: IT-120R6: Principal residence: IT-123R6: 
Transactions involving eligible capital property; IT-236R4: Reserves — disposition of 
capital property (archived); IT-242R: Retired partners; IT-268R3: Inter vivos transfer 
of farm property to child; IT-268R4: Inter vivos transfer of farm property to child; IT- 
278R2: Death of a partner or of a retired partner, IT-281R2: Elections on single pay- 
ments from a deferred profit-sharing plan (archived); IT-330R: Dispositions of capital 
Property subject to warranty, covenant, etc. (archived); IT-369R: Attribution of trust 
income to settlor; IT-373R2: Woodlots; IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries; IT-442R: Bad debts and 
reserves for doubtful debts; IT-451R: Deemed disposition and acquisition on ceasing to 
be or becoming resident in Canada; IT-504R2: Visual artists and writers. 


Forms [s. 110.6]: Tl SCH 3: Capital gains (or losses); T3 SCH 3: Eligible taxable 
capital gains; T657: Calculation of capital gains deduction; T936: Calculation of cumu- 
lative net investment loss; T1161: List of properties by an emigrant of Canada. 


110.7 (1) Residing in prescribed zone [northern Canada 
deduction] — Where, throughout a period (in this section referred 
to as the “qualifying period”) of not less than 6 consecutive months 
beginning or ending in a taxation year, a taxpayer who is an indivi- 
dual has resided in one or more particular areas each of which is a 
prescribed northern zone or prescribed intermediate zone for the 
year and files for the year a claim in prescribed form, there may be 
deducted in computing the taxpayer’s taxable income for the year 


(a) the total of all amounts each of which is the product obtained 
by multiplying the specified percentage for a particular area for 
the year in which the taxpayer so resided by an amount received, 
or the value of a benefit received or enjoyed, in the year by the 
taxpayer in respect of the taxpayer’s employment in the particu- 
lar area by a person with whom the taxpayer was dealing at 
arm’s length in respect of travel expenses incurred by the tax- 
payer or another individual who was a member of the taxpayer’s 
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household during the part of the year in which the taxpayer re- 
sided in the particular area, to the extent that 


(i) the amount received or the value of the benefit, as the case 
may be, 


(A) does not exceed a prescribed amount in respect of the 
taxpayer for the period in the year in which the taxpayer 
resided in the particular area, : 


(B) is included and is not otherwise deducted in comput- 
ing the taxpayer’s income for the year or any other taxa- 
tion year, and 


(C) is not included in determining an amount deducted 
under subsection 118.2(1) for the year or any other taxa- 
tion year; 


(ii) the travel expenses were incurred in respect of trips made 
in the year by the taxpayer or another individual who was a 
member of the taxpayer’s household during the part of the 
‘year in which the taxpayer resided in the particular area, and 


(iii) neither the taxpayer nor a member of the taxpayer’s 
household is at any time entitled to a reimbursement or any 
form of assistance (other than a reimbursement or assistance 
included in computing the income of the taxpayer or the 
member) in respect of travel expenses to which subparagraph 
_. (ii) applies; and 
(b) the lesser of 
(i) 20%.of the taxpayer’s income for the year, and 


(ii) the total of all amounts each of which is the product ob- 
tained by multiplying the specified percentage for a particu- 
lar area for the year in which the taxpayer so resided by the 
total of 


(A) $8.25* multiplied by the number of days in the year 
included in the qualifying period in which the taxpayer 
resided in the particular area, and 


(B) $8.25* multiplied by the number of days in the year 
included in that portion of the qualifying period through- 
out which the taxpayer maintained and resided in a self- 
contained domestic establishment in the particular area 
(except any day included in computing a deduction 
claimed under this paragraph by another person who re- 
sided on that day in the establishment). 

Related Provisions: 6(6) — Employment at special work site or remote area — non- 


taxable benefits;111.1 — Order of applying provisions; 127.52(1)(h)(i) — Deduction 
allowed for minimum. tax purposes. 


Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-178R3: Moving expenses. 
Regulations: 100(3.1) (deduction reduces source withholdings); 7303.1 (prescribed 
northern zone, prescribed intermediate zone). 


Forms: RC4054: Ceiling amounts for housing benefits paid in prescribed zones [infor- 
mation sheet]; T2222: Northern residents deductions. 


(2) Specified percentage — For the purpose of subsection (1), 
the specified percentage for a particular area for a taxation’ year is 


(a) where the area is a prescribed northern zone for the year, 
100%; and 


(b) where the area is a prescribed intermediate zone for the year, 
50%. 


Regulations: 7303.1 (prescribed northern zone, prescribed intermediate zone). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations. 


(3) Restriction — The total determined under paragraph (1)(a) for 
a taxpayer in respect of travel expenses incurred ina taxation year 
in respect of an individual shall not be in respect of more than 2 
trips made by the individual in the year, other than trips to obtain 
medical services that are not available in the locality in which the 
taxpayer resided. 


ee 


*Not indexed for inflation, but increased from $7.50 as of 2008 — ed. 
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Related Provisions [s. 110:7(3)]: 118.2(2)(g), (nh) — Medical expense credit for 
travel expenses. 


(4) Board and lodging allowances, etc. — The amount deter- 
mined under subparagraph (1)(b)(ii) for a particular area for a tax- 
payer for a taxation year shall not exceed the amount by which the 
amount otherwise determined under that subparagraph for the par- 
ticular area for the year exceeds the value of, or an allowance in 
respect of expenses incurred by the taxpayer for, the taxpayer’s 
board and lodging in the particular area (other than at a work site 
described in paragraph 67.1(2)(e)), that 


(a) would, but for subparagraph 6(6)(a)(i), be included in com- 
puting the taxpayer’s income for the year; and 


(b) can reasonably be considered to be attributable to that por- 
tion of the qualifying period that is in the year and during which 
the taxpayer maintained a self-contained domestic establishment 
as the taxpayer’s principal place of residence in an area other 
than a prescribed northern zone or a prescribed intermediate 
zone for the year. 


Regulations: 7303.1 (prescribed northern zone, prescribed intermediate zone). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-178R3: Moving expenses. 


Forms: RC4054: Ceiling amounts for housing benefits paid in prescribed zones [infor- 
mation sheet]. 


(5) Idem — Where on any day an individual resides in more than 
one particular area referred to in subsection (1), for the purpose of 
that subsection, the individual shall be deemed to reside in only one 
such area on that day. 
History [s. 110.7]: Cls. 110.7(1)(b)(i)(A) and (B) amended to substitute “$8.25” for 
“$7.50”, by 2008, c. 28, s. 13; applicable to 2008 et seq. 
The opening words of subsec. 110.7(4) amended by 1999, c. 22, s. 27, applicable to 
1998 et seg. The opening words formerly read: 
(4) Idem — The amount determined under subparagraph (1)(b)(ii) for a particu- 
lar area for a taxpayer for a taxation year shall not exceed the amount by which 
thé amount otherwise determined under that subparagraph for that particular area 
for the year exceeds the value of, or an allowance in respect of expenses incurred 
by the taxpayer for, the taxpayer’s board and lodging in the particular area that 
Subpara. 110.7(1)(a)(iii) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 48, applicable 
to 1992 et seq. 
S. 110.7 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 82, applicable to 1988 et seq. 
except that 


(a) for the 1988 to 1990 taxation years, 
(i) para. 110.7(1)(b) shall be read as follows: 


(b) subject to subsections (4) and (6), the total of all amounts each of 
which is the product obtained by multiplying the specified percentage 
for a particular area for the year in which the taxpayer so resided by the 
lesser of 


(i) 20% of the taxpayer’s income for the year, and 
(ii) the total of 


(A) $450 multiplied by the quotient obtained when the number 
of days in the year included in that portion of the qualifying 
period throughout which the taxpayer maintained and resided in 
a self-contained domestic establishment in the particular area 
(except any day included in computing a deduction claimed 
under this paragraph by another person who resided on that day 
in the establishment) is divided by 30, and 


(B) $225 multiplied by the amount, if any, by which 


(I) the quotient obtained when the number of days in the 
year included in the qualifying period in which the taxpayer 
resided in the particular area is divided by 30 


exceeds 
(II) the quotient determined under clause (A), 
(ii) the section shall be read as including’ the following subsections: 


(6) Subject to subsection (7), where a quotient determined under para- 
graph (1)(b) is not a whole number, it shall be rounded to the nearest 
whole number or, where it is equidistant from 2 such consecutive whole 
numbers, it shall be rounded to the higher thereof. 


(7) Where, in a taxation year, a taxpayer resided in more than one partic- 
ular area each of which is an area referred to in subsection (2) for the 
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year, for the purpose of computing the amount deductible under subsec- 
tion (1) in computing the taxpayer’s taxable income for the year, the 
total of all amounts each of which is a quotient determined under para- 
graph (1)(b) in respect of any such area for the year shall not exceed the 
total of such amounts that would have been obtained for the year if the 
taxpayer had resided in only one such area throughout the portion of the 
qualifying period included in the year. 


(8) Where 2 or more taxpayers not dealing with each other at arm’s 
length resided in the same self-contained domestic establishment for pe- 
riods in a taxation year, for the purpose of computing the amounts de- 
ductible under subsection (1) in computing the taxable incomes of those 
taxpayers for the year, the total of all quotients determined for the year 
under clause (1)(b)(ii)(A) in respect of the establishment shall not ex- 
ceed the amount that would be the quotient determined under that clause 
in respect of the establishment for the year if the establishment had been 
maintained by only one such taxpayer for the total ‘of those periods; 


(b) for the 1988 to 1994 taxation years, 
(i) that portion of subsec. 110.7(1) preceding para. (a) shall be read as follows: 


110.7 (1) Where, throughout a period (in this section referred to as the 
“qualifying period”) of not less than 6 consecutive months beginning or 
ending in a taxation year, a taxpayer who is an individual has resided in 
one or more particular areas each of which is a prescribed area for the 
year or for one of the 2 preceding taxation years or a prescribed northern 
zone or prescribed intermediate zone for the year, and the taxpayer files 
for the year a claim in prescribed form, there may be deducted in com- 
puting the taxpayer’s taxable income for the year, 


(ii) subsection 110.7(2) shall be read as follows: 


(2) For the purpose of subsection (1), the specified percentage for a par- 
ticular area for a taxation year is 


(a) where the area is a prescribed area for the year or a prescribed 
northern zone for the year, 100%; 


(b) except as otherwise provided in paragraph (a), where the area 
was a prescribed area for the immediately preceding taxation year, 
6675%; 


(c) except as otherwise provided in paragraph (a) or (b), where the 
area is a prescribed intermediate zone for the year, 50%; and 


(d) except as otherwise provided in paragraph (a), (b) or (c), where 
the area was a prescribed area for the second preceding taxation 
year, 33'4%, 


(iii) paragraph 110.7(4)(b) shall be read as follows: 


(b) can reasonably be considered to be attributable to that portion of the 
qualifying period that is in the year and during which the taxpayer main- 
tained a self-contained domestic establishment as the taxpayer’s princi- 
pal place of residence in an area other than a prescribed area, prescribed 
northern zone or prescribed intermediate zone for the year. 


S. 110.7 formerly read: 


110.7 (1) Residing in prescribed area — In computing the taxable income for 
a taxation year of an individual who, throughout a period of not less than 6 
months commencing or ending in the year, resided in an area that was a pre- 
scribed area for the year or for one of the 2 preceding taxation years and who 
files a claim in prescribed form with the individual’s return of income for the 
year pursuant to section 150, there may be deducted 


(a) where the area was a prescribed area for the year, 100%, 


(b) where the area was not a prescribed area for the year but was a pre- 
scribed area for the immediately preceding taxation year, 7/3, and 


(c) where the area was not a prescribed area for the year or the immediately 
preceding taxation year but was a prescribed area for the second preceding 
taxation year, 


of such of the following amounts as are applicable: 


(d).an amount received, or the value of a benefit received or enjoyed, in the 
year by the individual in respect of the individual’s employment in the area 
by a person with whom the individual was dealing at arm’s length in respect 
of travel expenses incurred by the individual, to the extent that 


(i) the amount received or the value of the benefit, as the case may be, 
(A) does not exceed a prescribed amount, 


(B) is included and is not otherwise deducted in computing the indi- 
vidual’s income for the year, and 


(C) is not included in determining an amount deducted under sub- 
section 118.2(1) for the year or any other taxation year, and 


(ii) the travel expenses were incurred in connection with 


(A) a trip made in the year for the purpose of obtaining medical 
services not available in the locality in which the individual resided, 
or 
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(B) not more than two trips made in the year for a purpose. other 
than to obtain medical services not available in the locality in which 
the individual resided; and 


(€) subject to subsection (2), the lesser of 
(i) 20% of the individual’s income for the year, and 
(ii) the total of 


(A) $450 multiplied by the quotient obtained when the number of 
days in the year included in that portion of the period throughout 
which the individual maintained and resided in a self-contained do- 
mestic establishment (except any day included in computing a de- 
duction claimed under this paragraph by another person who resided 
on that day in the establishment) is divided by 30, and 


(B) $225 multiplied by the amount, if any, by which ~ 


(I) the quotient obtained when the number of days in the year 
included in the period is divided by 30 


exceeds 
(II) the quotient determined under clause (A). 


_ (2) Restriction — The amount deductible under paragraph (1)(e) shall not ex- 
ceed the amount by which the total determined under that paragraph exceeds the 
value of, or an allowance in respect of expenses incurred by the individual re- 
ferred to in subsection (1) for, the individual’s board and lodging 


(a) that would, but for subparagraph 6(6)(a)(i), be included in computing his 
income for the year, and 


(b) that can reasonably be considered to be attributable to that portion of the 
period referred to in subsection (1) during which the individual maintained a 
self-contained domestic establishment as the individual’s principal place of 
residence in an area other than a prescribed area. 


(3) Whole number — For the purposes of subparagraph (1)(e)(ii), where a quo- 
tient is not a whole number, it shall be rounded to the nearest whole number or 
where it is equidistant from two consecutive whole numbers, it shall be rounded 
to the higher thereof. 


Definitions [s. 110.7]: “amount” — 248(1); “arm’s length” — 251(1); “employ- 
ment”, “individual”, “person”, “prescribed” — 248(1); “prescribed intermediate 
zone” — Reg. 7303.1(2); “prescribed northern zone” — Reg. 7303.1(1); “qualifying 
period” — 110.7(1); “self-contained domestic establishment” — 248(1); “specified 
percentage” — 110.7(2); “taxable income” — 2(2), 248(1); “taxation year” — 249. 


111. (1) Losses deductible — For the purpose of computing the 
taxable income of a taxpayer for a taxation year, there may be de- 
ducted such portion as the taxpayer may claim of the taxpayer’s 


(a) non-capital losses — non-capital losses for the 20 taxa- 
tion years immediately preceding and the 3 taxation years imme- 
diately following the year; 


Related Provisions: 88(1.1) — Windup — non-capital losses of) subsidiary; 
88(1.3) — Windup — rules relating to computation of income and tax of parent; 
111(7.2) — Non-capital loss of life insurer: 111(7.3)+(7.5), 144.1013) — Special rules 
for non-capital losses of employee life and health trust: 1 15(1)(c), (d) — Application of 
losses to non-resident; 127.52(1)(i)(i) — Limitation on deduction for minimum tax pur- 
poses; 186(1)(d)(i) — Application of non-capital loss to Part IV tax. See also at end of 
subsec. 111(1) and s. 111. iislune 


Selected Cases [para. 111(1)(a)]: Duha Printers (Western) Ltd. v. R., [1998] 3 
C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C..19 (FCA) (Shareholder agreement'did not 
result in de jure control); Allcann Wood Suppliers Inc. v. Canada, [1994] 2 €.T.C. 
2079 (TCC) (Challenge of Minister’s calculation of taxable income can bring other 
years into play if losses in such years affect taxable income in year under appeal); R. v. 
Merali, [1988] 1 C.T.C. 320 (FCA) (Rental losses incurred by non-resident electing to 
be taxed as resident carried forward and deducted from subsequent income earned as 
resident); Oceanspan Carriers Ltd. y. R., [1987] 1 C.T.C. 210 (FCA) (Losses incurred 
by corporation before becoming resident not deductible); AIM Steel Ltd. y. MNR, 
[1969] C.T.C. 479 (Exch.) (Accumulated losses deductible for previously inactive sub- 
sidiary to which business transferred; subsidiary not division of parent); MNR v. Wahn, 
[£969] E-T.Cx61(SEE) (Partnership losses must be deducted from other income 
sources before carry back provisions available). WOHTEIS Ss 


Remission Orders: Kathryn Strigner Remission Order, P.C. 2011-488 (remission of 
tax on condition taxpayer does not claim non-capital loss from repayment of disability 
income replacement benefits); Pierre Dupuis Remission Order, P.C. 2011-489 (remis- 
sion of tax on condition taxpayer does not claim NCL from repayment of wage loss 
replacement benefits). i fs 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-484R2: Business investment losses. See also at end of s.111.° 


Information Circulars: 88-2, para. 8: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


I.T. Technical News: 3 (loss utilization within a corporate group); 25 (refreshing 
losses). : / 
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CRA Audit Manual: 11.3.3: Application of losses; 11.3.6: Examples of loss alloca- 
tion and the business investment 'tax credit; 29.1.0: Non-capital losses; 29.5.0: Loss 
carryovers. 

Advance Tax Rulings: ATR-44: Utilization’ of deductions and credits. within a 
related corporate group. 


Forms: T1A: Request for loss carryback; T3A: Request for loss carryback by a trust. 


(b) net capital losses — net capital losses for taxation years 
preceding and the three taxation years immediately following 
the year; vise 
Related Provisions: 88(1.2) — Wind-up — net capital losses of subsidiary; 
88(1.3) — Wind-up — computation of income of parent, 104(21)(a) — Trusts — por- 
tion of taxable capital gains deemed gain of beneficiary; 110.6(1) — “annual gains 
limit”; 111(1.1) — Adjustments to net capital losses; 111(2) — Net capital losses when 
taxpayer dies; 115(1)(c), (d) — Application of losses to non-resident; 127.52(1)@)G) — 
Limitation on deduction for minimum tax purposes; 129(3) — Refundable dividend tax 
on hand; 180.01 — Election to reduce tax on stock-option shares that have dropped in 
value. See also at end of subsec: 111(1) ands. 111. 
Selected Cases [para. 111(1)(b)]: Placements Bourget Inc. y. R., [1988] 2 C.T.C. 8 
(FCTD) (Capital losses not deductible from income from disposition of shares held by 
trader). ; ' 
Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-243R4: 
Dividend refund to private corporations; IT-395R2: Foreign tax credit — foreign- 
source capital gains and losses; IT-484R2: Business investment losses. See also at end 
of s. 111. 
CRA Audit Manual: 11.3.3: Application of losses; 29.2.0: Capital losses, 29.5.0: 
Loss ,carryovers. 


Forms: 13A: Request for loss carryback by a trust. 


(c) restricted farm losses — restricted farm losses for the 20 
taxation years immediately preceding and the 3 taxation years 
immediately following the year, but no amount is deductible for 
the year in respect of restricted farm losses except to the extent 
of the taxpayer’s incomes for the -year from all farming busi- 
nesses carried on by the taxpayer; 

Related Provisions: 31 — Loss from farming where chief source of income not 

from farming; 53(1)() — Addition, to ACB of farmland; 88(1.3) — Winding-up — 

computation of income and tax payable by, parent; 101 — Loss carryforward claimed 

on disposition of farmland by partnership; 115(1)(c), (d) — Application of losses to 

non-resident; 127.52(1)(i)(i) — Limitation on deduction for minimum tax purposes. 

See also at end of subsec. 111(1) ands. 111. 

interpretation Bulletins: Sce list at end of s. 111. 

CRA Audit Manual: 11.3.3: Application of losses; 11.6.5 and Appendix A-11.2.23: 

Farm losses and restricted farm loss report; 29.5.0: Loss carryovers. 


Forms: T3A: Request for loss .carryback by a trust. 


(d) farm losses — farm losses for the 20 taxation years imme- 
diately preceding and the 3 taxation years immediately follow- 
ing the year; and. 
Related Provisions: 53(1)(i) — Addition to ACB of farmland; 101 — Claim of loss 
after disposition of farmland by partnership; 127.52(1)@)@) — Limitation on deduction 
for minimum tax purposes. 


CRA Audit Manual: 11.3.3: Application of losses; 11.6.5 and Appendix A-11.2.23: 
Farm losses and restricted farm loss report; 29.5.0: Loss carryovers. 
Forms: T3A: Request for loss carryback by. a. trust. 
(ec) limited partnership losses — limited partnership losses 
in respect of a partnership for taxation years preceding the year, 
but no amount is deductible for the year in respect of a limited 
partnership loss except to the extent of the amount by which 
(i) the taxpayer’s at-risk amount in respect of the partnership 
(within the meaning assigned by subsection 96(2.2)) at the 
end of the last fiscal period of the partnership ending in the 
taxation year 


exceeds 
(ii) the total of all amounts each of which is 


(A) the amount required by subsection 127(8) in respect 
of the partnership to be added in computing the invest- 
ment tax credit of the taxpayer for the taxation year, 
(B) the taxpayer’s share of any losses of the partnership 
for that fiscal period from a business or property, or 

(C) the taxpayer’s share of 


(1) the foreign resource pool expenses, if any, incurred 
by the partnership in that fiscal period, 


S. 111(1.1)(b)(iii)(A) 


(II) the Canadian exploration expense, if any, incurred 
by, the partnership in that fiscal period; 


(IIL) the ‘Canadian’ development expense, if any, in- 
curred by the partnership in that fiscal period, and 


(IV) the Canadian oil and gas property expense, if any, 

incurred by the partnership in that fiscal period. 
Related Provisions [para. 111(1)(e)]: 88(1.1) — Wind-up — non-capital losses of 
subsidiary; 96(2.1) — Determination of limited partnership losses; 96(2.4) — Limited 
partner — extended definition; 127.52(1)(@)(i) — Limitation on deduction for minimum 
tax purposes. See also at end of subsec. 111(1) and s. 111. 


CRA Audit Manual: 11.3.3: Application of losses; 29.5.0: Loss carryovers. 


Related Provisions [subsec. 111(1)]: 111(3) — Limitations on deductibility, 
111(4), (5) — Limitations where change of control; 111(9) — Where taxpayer not resi- 
dent in Canada; 152(6)(c) — CRA required to reassess earlier year to allow carryback; 
164(5), (5.1) — Effect of carryback of loss; 164(6) — Carryback of losses of estate to 
deceased’s yeat of death; 256(7) — Where control deemed not to have been acquired; 
256(8) — Where share deemed to have been acquired; 261(7)(a), '261(15) — Func- 
tional currency reporting. See also at end of s. 111. For other carryovers, see under 
“carryforward” in Topical Index. 


History: Paras. 111(1)(a), (c) and (d) amended, by 2006, c. 4, subsecs. 57(1), (2), to 
substitute “20 taxation years” for “10 taxation years”, applicable in respect of losses 
that arise in 2006 et seq. 


Para. 111(1)(a) amended by 2005, c. 19, subsec. 20(1) to replace “7 taxation years” 
with “10 taxation years”, applicable in respect of losses that arise in taxation years that 
end after March 22, 2004. 


Subcl. 111(1)(e)Gii)(C)\) amended by 2001, c. 17, subsec. 87(1), applicable-to taxation 
years that begin after 2000,.The subcl. formerly read: 


(I) the foreign exploration and development expenses, if any, incurred by the 
partnership in that fiscal period, 


Interpretation Bulletins [subsec. 111(1)}: IT-151R5: Scientific research and ex- 
perimental development expenditures; IT-232R3: Losses — their deductibility in. the 
loss year or in other years; IT-262R2: Losses of non-residents and part-year residents; 
IT-302R3: Losses of a corporation — the effect that acquisitions of control, amalgama- 
tions, and windings-up have on their deductibility — after January 15, 1987. See also at 
end of s. 111. : 


Forms [subsec. 111(1)]: TLA: Request for loss carryback; T2 SCH 4: Corporation 
loss continuity and application; T3A: Request for loss.carryback by. a trust. 


(1.1) [Adjustments to] Net capital losses — Notwithstanding 
paragraph (1)(b), the amount that may be deducted under that para- 
graph in computing a taxpayer’s taxable income for a particular tax- 
ation year is the total of 


(a) the lesser of 


(i) the amount, if any, determined under paragraph 3(b) in 
respect of the taxpayer for the particular year, and 


(ii) the total of all amounts each of which is an amount deter- 
mined by the formula 


Abed 
C 


where 


A. is the amount claimed under paragraph (1)(b) for the par- 
ticular year by the taxpayer in respect of a net capital loss 
for a taxation year (in this paragraph referred to as the 
“Joss year’), 

B is the fraction that would ‘be used for the particular year 
under section 38 in respect of the taxpayer if the taxpayer 
had a capital loss for the particular year, and 


C is the fraction required to be used under section 38 in re- 
spect of the taxpayer for the loss year; and 


(b) where the taxpayer is an individual, the least of 
(i) $2,000, 


(ii) the taxpayer’s pre-1986 capital loss balance for the par- 
ticular year, and 


(iii) the amount, if any, by which 


(A) the amount:claimed under paragraph (1)(b) in respect 
of the taxpayer’s'net capital losses for the particular year 
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exceeds 


(B) the total of the amounts in respect of the taxpayer’s 
net capital losses that, using the formula in subparagraph 
(a)(ii), would be required to be claimed under paragraph 
(1)(b) for the particular year to produce the amount deter- 
mined under paragraph (a) for the particular year. 


Proposed Addition 
 (c) the amount, if any, tha the Minister det 
_ sonable in the circumstances, after sid 
_ of subsections 104(21.6), 130.1(4), 131( 
the taxpayer for the particular year. 
Application: The July 16, 2010 draft legislation 
will add para. 111(1.1)(c), applicable to 2000 et Se : S 
Technical Notes (July 2010): Subsection 111(1.1) determines the amount that a. 
taxpayer may deduct in respect of a net capital loss claimed under paragraph — 
111(1)(b). The 2000 Budget and the 2000 Economi Statement provided for th - 
duction of the capital gains inclusion rate from ‘4 to %s and then to '/, respectively. 

This reduction in the inclusion rate gave rise to changes to the adjusting factors in 
subsection 111(1.1). An additional amendment is made to sul tion 111(1.1) to per- 
mit the Minister of National Revenue to determine a reasonable amount of deduction 
in respect of net capital loss carryovers where the other rules in that subsection p - 

duce inappropriate results. : : oS 4 


Proposed Amendment — 111(1 -1)(c) 


(c) the amount, if any, that the Minister determines to be rea- 
sonable in the circumstances for the particular year and after’ 
considering the application to the taxpayer of subsections 
104(21.6), 130.1(4), 131(1) and 138.1(3.2) as they read in their 
application to the taxpayer’s last taxation year that began on or 
before October 31, 2011. PASCO ee fc aiae ae 


Application: The October 31, 2011 draft legislation, 
111(1.1)(c) to read as above, 
2011, 


Technical Notes: Subsection 111(1.1) determines the amount that a taxpayer may - 
deduct in respect of a net capital loss claimed under paragraph 111(1)(b). The 
amount that may be deducted under paragraph 111(1)(b) in respect of net capital — 
losses will differ from the amount claimed under paragraph 111(1)(b) where the in- 
clusion rate for capital gains and losses for the year in which the loss was realized 
differs from the inclusion rate for the year in which the loss is deducted against taxa- 
ble capital gains. : A M0 ut 


Paragraph 111(1.1)(c) provides the Minister of National Revenue the discretion to 
determine the appropriate deduction where the formula in paragraph 111(1.1)(a) pro- 
vides an inappropriate result because of the application of one or more of subsections 
104(21.6), 130.1(4), 131(1) or 138.1(3.2) to a particular taxpayer. Consequential on 
the proposed repeal of subsections 104(21.6) and 138.1(3.2) and proposed amend- 
ments to subsections 130.1(4) and 131(1), subsection 11 1(1.1)(c) is amended to refer 
to those provisions as they applied to the taxpayer’s last taxation year that began on 
or before October 31, 2011. 


subsec. 22(1), will amend para : 
applicable to taxation years that begin after October 31, 


Related Provisions: 111(2) — Year of death. See also at end of s. 111. 


History: Subsec. 111(1.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
83(1), applicable to the computation of taxable income for 1985 et seg. Subsec. 
111(1.1) formerly read: 


(1.1) Notwithstanding paragraph (1)(b), where a taxpayer has claimed an amount 
under that paragraph for a particular taxation year in respect of the taxpayer’s net 
capital losses, the amount that may be deducted under that paragraph in respect 
of those losses for that year is the lesser of 


(a) the total of 


(i) the amount, if any, determined under paragraph 3(b) in respect of the 
taxpayer for the particular year, and 


(ii) where the taxpayer is an individual, the lesser of 
(A) $2,000, and 
(B) the taxpayer’s pre-1986 capital loss balance for the particular 


year; and 
(b) the total of all amounts each of which is an amount determined by the 
formula 
B 
Ax 
C 
where 


A. is the amount of a net capital loss for a taxation year (in this paragraph 
referred to as a “loss year’) claimed under paragraph (1)(b), 
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B is the fraction that would be used for the particular year under section 38 - 
in respect of the taxpayer if the taxpayer had a capital loss for that year, . 


and 


is the fraction required to be used under section 38 in respect of the © 
taxpayer for the loss year. 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 


in other years; IT-262R2: Losses of non-residents and part-year residents. See also at 
end of s. 111. 


Cc 


(2) Year of death — Where a taxpayer dies in a taxation year, for | 
the purpose of computing the taxpayer’s taxable income for that 


year and the immediately preceding taxation year, the following 
rules apply: 


(a) paragraph (1)(b) shall be read as follows: 


“(b) the taxpayer’s net capital losses for all taxation years 
not claimed for the purpose of computing the taxpayer’s 
taxable income for any other taxation year;”; and 


(b) paragraph (1.1)(b) shall be read as follows: 
“(b) the amount, if any, by which 


(i) the amount claimed under paragraph (1)(b) in respect 
of the taxpayer’s net capital losses for the particular 
year 


exceeds the total of 


(ii) all amounts in respect of the taxpayer’s net capital 
losses that, using the formula in subparagraph (a)(ii), 
would be required to be claimed under paragraph (1)(b) 
for the particular year to produce the amount determined 
under paragraph (a) for the particular year, and 


(iii) all amounts each of which is an amount deducted 
under section 110.6 in computing the taxpayer’s taxable 
income for a taxation year, except to the extent that, 
where the particular year is the year in which the tax- 
payer died, the amount, if any, by which the amount de- 
termined under subparagraph (i) in respect of the tax- 
payer for the immediately preceding taxation year 
exceeds the amount so determined under subparagraph 
(ii).” 
History: Subsec. 111(2) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 83(1), 
applicable to the computation of taxable income for 1985 ef seq. Subsec. 111(2) for- 
merly read: 
(2) Where a taxpayer dies in a taxation year, for the purposes of computing the 
taxpayer's taxable income for that year and the immediately preceding taxation 
year, subsection (1.1) shall be read as follows: 
“(1.1) Notwithstanding paragraph (1)(b), where a taxpayer has claimed an 
amount under that paragraph for a particular year in respect of the tax- 
payer’s net capital losses, the amount that may be deducted under that par- 
agraph in respect of those losses (to the extent they are not deducted in 


computing the taxpayer’s income for any other taxation year) for that year 
is the total of 


(a) an amount not exceeding the amount, if any, determined under 
paragraph 3(b) in respect of the taxpayer for the particular year, equal © 
to the total of all amounts each of which is an amount determined by 


the formula 
B 
AX> 
€ 
where 
A is the net capital losses for a taxation year (in this paragraph re- 


ferred to as a “loss year”) claimed under paragraph (1)(b), 


is the fraction that would be used for the particular year under 
section 38 in respect of the taxpayer if the taxpayer had a capital 
loss for that year, and 


B 


C is the fraction required to be used under section 38 in respect of 


the taxpayer for the loss year; and 
(b) the amount, if any, by which 


(i) the amount of the taxpayer’s net capital losses claimed under 
paragraph (1)(b) for the particular year 
exceeds the total of 


(ii) the amount of the taxpayer’s net capital losses claimed under 
paragraph (1)(b) that was determined under paragraph (a) for the 
particular year, and 


; 
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(iii) the total of all amounts each of which is an amount deducted 
by the taxpayer under section 110.6 in computing the taxpayer's 
taxable income for a taxation year.” 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years. See also at end of's.: 111. 


(3) Limitation on deductibility — For the purposes of subsec- 
tion (1), 


(a) an amount in respect of a non-capital loss, restricted farm 
loss, farm loss or limited partnership loss, as.the case may be, 
for a taxation year is deductible, and an amount in respect of a 

net capital loss for a taxation year may be claimed, in computing 
the taxable income of a taxpayer for a particular taxation year 
only to the extent that it exceeds the total of 


(i) amounts deducted under this section in respect of that 
non-capital loss, restricted farm loss, farm loss or limited 
partnership loss in computing taxable income for taxation 
years preceding the particular taxation year, 


(i.1) the amount that was claimed under paragraph (1)(b) in 
respect of that net capital loss for taxation years preceding 
the particular taxation year, and 


(ii) amounts claimed in respect of that loss under paragraph 
186(1)(c) for the year in which the loss was incurred or under 
paragraph 186(1)(d) for the particular taxation year and taxa- 
tion years preceding the particular taxation year, and 


(b) no amount is deductible in respect of a non-capital loss, net 
capital loss, restricted farm loss, farm loss or limited partnership 
loss, as the case may be, for a taxation year until 


(i) in the case of a non-capital loss, the deductible non-capital 
losses, 


(ii) in the case of a net capital loss, the deductible net capital 
losses, 


(iii) in the case of a restricted farm loss, the deductible re- 
stricted farm losses, 


(iv) in the case of a farm loss, the deductible farm losses, and 


(v) in the case of a limited partnership loss, the deductible 
limited partnership losses, 


for preceding taxation years have been deducted. 


Related Provisions: 87(2.1)(b) — Determining loss after amalgamation, 88(1.1) — 
Non-capital losses of subsidiary; 88(1.2) — Net capital losses of subsidiary; 88(1.3) — 
Winding-up — computation of income and tax payable by parent, 149(10)(c) — No 
loss carryover on corporation becoming or ceasing to be exempt. See also at end of s. 
i 


History: That portion of para. 111(3)(a) preceding subpara. (i) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 83(2), applicable to the computation of taxable income 
for 1985 et seg. That portion formerly read: 


(a) an amount in respect of a non-capital loss, net capital loss, restricted farm 
loss, farm loss or limited partnership loss, as the case may be, for a taxation year 
is deductible by a taxpayer in computing taxable income for a particular taxation 
year only to the extent that it exceeds the total of 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-262R2: Losses of non-residents and part-year residents; IT-302R3: 
Losses of a corporation — the effect that acquisitions of control, amalgamations, and 
windings-up have on their deductibility — after January 15, 1987. See also at end of s. 
111. 


(4) Acquisition of control [capital losses] — Notwithstanding 
subsection (1), where, at any time (in this subsection referred to as 
“that time”), control of a corporation has been acquired by a person 
or group of persons 


(a) no amount in respect of a net capital loss for a taxation year 
ending before that time is deductible in computing the corpora- 
tion’s taxable income for a taxation year ending after that time, 
and 


(b) no amount in respect of a net capital loss for a taxation year 
ending after that time is deductible in computing the corpora- 
tion’s taxable income for a taxation year ending before that time, 


S. 111(4) 


and where, at that time, the corporation neither became nor ceased 
to be exempt from tax under this Part on its taxable income, 


(c) in computing the adjusted cost base to the corporation at and 
after that time of each capital property, other than a depreciable 
property, owned. by the corporation immediately before. that 
time, there shall be deducted the amount, if any, by which the 
adjusted cost base to the corporation of the property immedi- 
ately before that time exceeds its fair market value immediately 
before that time, 


(d) each amount required by paragraph (c) to be deducted in 
computing the adjusted cost base to the corporation of a property 
shall be deemed to be a capital loss of the corporation for the 
taxation year that ended immediately before that time from the 
disposition of the property, 


(e) each capital property owned by the corporation immediately 
before that time (other than a property in respect of which an 
amount would, but for this paragraph, be required by paragraph 
(c) to: be deducted in computing its adjusted cost base to the cor- 
poration or a depreciable property of a prescribed class to which, 
but for this paragraph, subsection (5.1) would apply) as is desig- 
nated by the corporation in its return of income under this Part 
for the taxation year that ended immediately before that time or 
in a prescribed form filed with the Minister on or before the day 
that is 90 days after the day on which a notice of assessment of 
tax payable for the year or notification that no tax is payable for 
the year is sent to the corporation, is deemed to have been dis- 
posed of by the corporation immediately before the time that is 
immediately before that time for proceeds of disposition equal to 
the lesser of 


(i) the fair market value of the property immediately before 
that time, and 


(ii) the greater of the adjusted cost base to the corporation of 
the property immediately before the disposition and such 
amount as is designated by the corporation in respect of the 
property, 
and shall be deemed to have been reacquired by it at that time at 
a cost equal to the proceeds of disposition thereof, except that, 
where the property is depreciable property of the corporation the 
capital cost of which to the, corporation immediately before the 
disposition time exceeds those proceeds of disposition, for the 
purposes of sections 13 and 20 and any regulations made for the 
purpose of paragraph 20(1)(a), 
(iii) the capital cost of the property to the corporation at that 
time shall be deemed to be the amount that was its capital 
cost immediately before the disposition, and 


(iv) the excess shall be deemed to have been allowed to the 
corporation in respect of the property under regulations made 
for the purpose of paragraph 20(1)(a) in computing its in- 
come for taxation years ending before that time, and 


(f) each amount that by virtue of paragraph (d) or (e) is a capital 
loss or gain of the corporation from a disposition of a property 
for the taxation year that ended immediately before that time 
shall, for the purposes of the definition “capital dividend ac- 
count” in subsection 89(1), be deemed to be a capital loss or 
gain, as the case may be, of the corporation from the disposition 
of the property immediately before the time that a capital pro- 
perty of the corporation in respect of which paragraph (e) would 
be applicable would be deemed by that paragraph to have been 
disposed of by the corporation. 
Related Provisions: 13(7)(f)—Rules applicable to depreciable _ property, 
53(2)(b.2) — Reduction in ACB; 53(4) — Effect on ACB of share, partnership interest 
or trust interest; 87(2.1)(b) — Determining loss after amalgamation; 107(1.1)(b) Gi) — 
Deemed cost of income interest in trust; 110.1(1.2) — Parallel rule for charitable dona- 
tion credits; 111(5) — Parallel rule for non-capital losses; 111(12) — Gain or loss on 
foreign debt after change in control; 139.1(18) — Holding corporation deemed not to 
acquire control ‘of insurer on demutualization; 244(14), (14.1) — Date when notice 
sent; 249(3.1) — Deemed year end on becoming. or ceasing to be CCPC; 249(4) — 
Deemed year end where change of control occurs; 256(6)—(9) — Whether control ac- 
quired; Reg. 5905(5.2), (5.3) — Rule where foreign affiliate is acquired. See also at 
end of s. 111 and under “Control of corporation: change of” in Topical Index. 
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History: Opening words of para. 111(4)(e) amended by 2010, c..25, subsec. 21(1), in 
force on December 15, 2010. They formerly read: 
(e) each capital property owned by the corporation immediately before that time 
(other than a property in respect of which an amount would, but for this para- 
graph, be required by paragraph (c) to be deducted in computing its adjusted cost 
base to the corporation or a depreciable property of a prescribed class to which, 
but for this paragraph, subsection (5.1) would apply) as‘is designated by the cor- 
poration in its return of income under this Part for the taxation year that ended 
immediately before that time or in a prescribed form filed with the Minister on or 
before the day that is 90 days after the day on which a notice of assessment of 
tax payable for the year or notification that no tax is payable for the year is 
mailed to the corporation, shall be deemed to have been disposed of by the cor- 
poration immediately before the time that is immediately before that time for 
proceeds of disposition equal to the lesser of a Fas 
Para. 111(4)(e) substituted by 1994, c. 7, Sch. H (1991, c. 49), subsec. 83(3), applicable 
to acquisitions of control occurring after July 13, 1990, other than acquisitions of con- 
trol where the persons acquiring control were obliged on that day to acquire control 
pursuant to the terms of agreements in writing entered into onior before that day. Para. 
111(4)(e) formerly read: : 
(e) each capital property owned by the corporation immediately before that time, 
other than a property in respect of which an amount would, but for this para- 
graph, be required by paragraph (c) to be deducted in computing its adjusted cost 
base to the corporation, as is designated by the corporation in its return of in- 
come under this Part for the taxation year that ended immediately before that 
time or in a prescribed form filed with the Minister on or before the day that is 
90 days after the day on which a notice of assessment of tax payable for the year 
or notification that no tax is payable for the year is mailed to the corporation, 
shall be deemed to have been disposed of by the corporation immediately before 
the time that is immediately before that. time for proceeds of disposition equal to 
the greater of 


(i) the adjusted cost base to the corporation of the property immediately 
before that time, and 


(ii) the lesser of the fair market value of the property immediately before that 
time and such amount as is designated by the corporation in respect of the 
property 
and shall be deemed to have been reacquired by it at that time at a cost equal to 
the proceeds of disposition thereof, and 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 111. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
tion within a corporate group); 30 (corporate loss utilization transactions). 


Forms: T2 SCH 6: Summary of dispositions of capital property. 


(5) Idem [business or property losses after change in con- 
trol] — Where, at any time, control of a corporation has been ac- 
quired by a person or group of persons, no amount in respect of its 
non-capital loss or farm loss for a taxation year ending before that 
time is deductible by the corporation for a taxation year ending after 
that time and no amount in respect of its non-capital loss or farm 
loss for a taxation year ending after that time is deductible by the 
corporation for a taxation year ending before that time except that 


(a) such portion of the corporation’s non-capital loss or farm 
loss, as the case may be, for a taxation year ending before that 
time as may reasonably be regarded as its loss from carrying on 
a business and, where a business. was carried on by the corpora- 
tion.in that year, such portion of the non-capital loss as may rea- 
sonably be regarded as being in respect of an amount deductible 
under paragraph 110(1)(k) in computing its taxable. income for 
the year is deductible by the corporation for a particular taxation 
year ending after that time 


(i) only if that business was carried on by the corporation for 
profit or with a reasonable expectation of profit throughout 
the particular year, and 


(ii) only to the extent of the total of the corporation’s income 
for the particular year from that business and, where proper- 
ties were sold, leased, rented or developed or services ren- 
dered in the course of carrying on that business before that 
time, from any other business substantially all the income of 
which was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the render- 
ing of similar services; and 


(b) such portion of the. corporation’s non-capital loss or farm 
loss, as the case may be, for a taxation year ending after that 
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time as may reasonably be regarded as its loss from carrying on | 
a business and, where a business was cartied on by the corpora- 
tion in that year, such portion of the non-capital loss as may rea- 
sonably be regarded.as being in respect of an amount deductible’ 
under paragraph 110(1)(k) in computing its taxable income for | 
the year is deductible by the corporation, for a particular year 
ending before that time - Fert te a | 
(i) only if throughout the taxation year and in the particular 


year that business was carried on by the corporation for profit 
or with a reasonable expectation of profit, and : 


(ii) only to the extent of the corporation’s income for the par- 
ticular year from that business.and, where properties were 
sold, leased, rented or developed or services rendered in the 
course of carrying on that business before that time, from any 
other business substantially all the income of which was de- _ 
rived from the sale, leasing, rental or development, as the 
case may be, of similar properties or the rendering of similar _ 
services. | 


_ Possible Futu 


Dept. of Finance news 


The Government has heard various concerns from. the business community and the 
provinces regarding the current approach to utilizing tax losses within corporate 
groups. The consultations will allow for further exploration of potential changes, such - 
as a more formalized system of loss transfers or some form of consolidated Hing. 
To help guide the consultations, the Government is releasing a paper entitled The Taxa- 
tion of Corporate Groups {37 pp —ed.]. A new system for the taxation of corporate 


groups would constitute a fundamental change to the Canadian corpore : system. 
The paper highlights important issues where stakeholder feedback will be helpful in 


determining what type of group taxation system the Government should consider. 
Minister Flaherty also highlighted that the federal government is consulting with the 
provinces on the taxation of corporate groups. He noted that the Government will care- 

fully consider any potential revenue impacts for both the federal and provincial govern- 

ments, and the impact that a new system of group taxation could have on federal-pro- 

vincial tax arrangements, he ee 
The purpose of the consultations is to get the views of all stakeholde: r 
of considerations and possible approaches for a new system of group tax 
may be challenging to satisfy the interests of both levels of government ¢ nd 
ness community, stakeholders are encouraged to recognize competing inte: 
provide input about their most important priorities. _ A : 
If as a result of this consultation exercise a new system of group taxatic ns 
proposed, stakeholders will be consulted again on the specific desig t of tt 
system. [ oe 
The Government invites comments from stakeholders on any element of the paper by 
February 25, 2011. Detailed instructions on making a submission ean be found at 
fin.ge.ca/activty/consult/tec-igs-eng.asp. GG ol oe 


Office 


For further information, media may contact: Annette Robertson, Press Secretary, 
Jack Aubry, Media Relations, Depart : 


of the Minister of Finance, 613-996-7861; 


Finance, 613-996-8080. . 2k j i 
The Taxation of Corporate Groups Consultation 


Note: A consultation is not a poll. Please do not send multiple oO 
submissions. ; 
Who may respond: The Government invites comments from stakeholders’ fev: 
any element of this paper by February 25, 201 Vy =i 

Comments may be submitted to TCG-consultation-IGS @ fin.ge.ca. : 
Also, written comments can be forwarded to: Geoff Trueman, Business 
Division, Department of Finance, L’Esplanade Laurier, 17th Floor. East Tow 


O'Connor Street, Ottawa KIA 0GS. oe ao - 
To add to the wansparency of the consultation process, the Department of Finance will 
post submissions on the Department of Finance website, with the conse F the sub- 


mitting party. We ask that, in providing your submission you state whethe 


ees 
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Related Provisions: 10(11) — Adventure in the nature,of trade-deemed to be busi- 
ness carried on by corporation; 69(11) — Restriction on loss consolidation outside cor- 
porate group; 87(2.1)(b) — Determining loss after amalgamation; 110.1(1.2) — Paral- 
lel rule for charitable: donation credits; 111(4)— Parallel rule for capital losses; 
111(12) — Gain or loss on foreign debt after change in control; 139.1(18) — Holding 
corporation deemed not to acquire control of insurer on demutualization; 249(3.1) — 
Deemed year end on becoming or ceasing to be CCPC; 249(4) — Deemed year end 
when change of control occurs; 256(6)(9) — Whether control acquired. See also at 
end of s. 111. 


Selected Cases [subsec. 111(5)]: S.7.B. Holdings Ltd. v. R., [2011] 3 C.T.C..2240 
(TCC) (Businesses not carried on in watertight compartments, particularly when car- 
ried on by same’ person); Crystal Beach Park Ltd. v..R., [2006] 4 C.T.C. 2024 (TCC) 
(No change of control where trust relationship disclosed from outset); Garage 
Montplaisir Ltée v. MNR, [2000] 4 G.T.C. 22 (FCA); aff?g [1998] 1 C.T.C. 51 (FCTD) 
(Business of company must still be a going concern after takeover for losses to. be 
available); Duha Printers (Western) Ltd. v. R., [1998] 3 C.T.C. 303 (SCC); Reversed 
[1996] 3 C.T.C. 19 (FCA) (Shareholder agreement did not result in de jure control); 
Wigmar Holdings Ltd. y. R., [1997] 2 C.T.C. 263 (FCA) (Word “and” between clauses 
(A) and (B) in subpara. 111(5)(a)(i) to be read disjunctively, not cumulatively); 
Yarmouth Industrial Leasing Ltd. v. R., [1985] 2 C.T.C. 67 (FCTD) (Losses of inactive 
subsidiary not carried forward where new type of business subsequently assumed; con- 
trol changed when 60%-of parent sold). 


Interpretation Bulletins: IT-206R: Separate businesses; IT-302R3: Losses of a 
corporation — the effect that acquisitions of control, amalgamations, and windings-up 
have on’their deductibility — after January 15, 1987. See also at end of s..111. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
tion within a corporate group); 16 (Duha Printers case), 25 (refreshing losses); 30 (cor- 
porate loss utilization transactions); 34) (loss consolidation —unanimous shareholder 
agreements; sale of tax losses; change in trustees and control); 38 (control of corpora- 
tion owned by income trust — impact of change in trustees), 41 (loss consolidation and 
provincial GAAR); 44 (loss consolidation). 


Advance Tax Rulings: ATR-7: Amalgamation involving losses and control; ATR- 
44: Utilization of deductions and credits within a related corporate group. 


(5.1) Computation of undepreciated capital cost — Where, 
at any time, control of a corporation (other than a corporation that at 


S..111(5.3) 


that time became or ceased to be exempt from tax under this Part on 
its taxable income) has been acquired by a person or group of per- 
sons and, if this Act were read without reference to subsection 
13(24), the undepreciated capital cost to the corporation of depre- 
ciable property of a prescribed class immediately before that time 


- would have exceeded the total of 


(a) the fair market value of all the property of that.class immedi- 
ately before that time, and 


(b) the amount in respect of property of that class. otherwise. al- 
lowed under regulations made under paragraph 20(1)(a) or de- 
ductible under subsection 20(16) in computing the corporation’s 
income for the taxation year ending immediately before that 
time, 


the excess shall be deducted in computing the income of the corpo- 
ration for the taxation year ending immediately before that time and 
shall be deemed to have been allowed in respect of property of that 
class under regulations made under paragraph 20(1)(a). 

Related Provisions: 87(2.1)(b) — Determining loss _ after amalgamation; 
95(2)(£.91)—(f.93) — Parallel rules for FAPI; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on demutualization; 256(6)—(9) — Whether 
control acquired. See also at end'of s. 111. NS 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, ‘amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See ‘also at end of s. 111. j 


1.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (ioss consolida- 
tion within a corporate group); 30 (corporate loss utilization transactions). 


(5.2) Computation of cumulative eligible capital — Where, 
at any time, control of a corporation (other than a corporation that at 
that time became or ceased to be éxempt from tax under this Part on 
its taxable income) has been acquired by a person or group of per- 
sons and immediately before that time the corporation’s cumulative 
eligible capital in respect of a business exceeded the total of 


(a) 3/4 of the fair market value of the eligible capital property in 
respect of the business, and 


(b) the amount otherwise deducted under paragraph 20(1)(b) in 
computing the corporation’s income. from the. business for the 
taxation year ending immediately before that time, 


the excess shall be deducted under paragraph 20(1)(b) in computing 
the corporation’s income from the business for the taxation year 
ending immediately before that time. 

Related Provisions: 87(2.1)(b)—Determining loss after, amalgamation; 
95(2)(f.91)-(f.93) — Parallel rules for FAPI; 139.1(18) — Holding corporation 
deemed not to acquire control of insurer on demutualization, 256(6)—(9) — Whether 
control acquired. See also at end of s; 111. 

Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 111. 


1.T. Technical News: 7:(control by a group — 50/50 arrangement); 9 (loss consolida= 
tion within: a:corporate’ group); 30' (corporate loss utilization transactions). 


(5.3) Doubtful debts and bad debts — Where, at any time, 
control of a’corporation (other than a ‘corporation that at that time 
became or ceased to be exempt from tax under this Part on its taxa- 
blé income) has been acquired by a person or group of persons, no 
amount may be deducted under paragraph 20(1)(1) in computing the 
corporation’s’ income for its taxation year ending immediately 
before that time and each amount that is the greatest amount that 
would, but for this subsection and subsection 26(2) of this Act and 
subsection 33(1).of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, have been deductible under paragraph 
20(1)(1) in respect of a debt. owing to the corporation immediately 
before that time shall be deemed to be.a separate debt and. shall, 
notwithstanding any, other provision of this Act, be deducted as a 
bad debt under paragraph 20(1)(p) in computing the corporation's 
income for the year and the amount by which the debt exceeds that 
separate debt shall be deemed to be a separate debt incurred at the 
same time and under the same ‘circumstances as the debt was 
incurred. 


Related Provisions: 50(1)(a)_— Deemed disposition where debt becomes bad debt; 
87(2.1)(b) — Determining loss after amalgamation; 88(1.1) — Non-capital losses, etc., 
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of subsidiary; 139.1(18) — Holding corporation deemed not to acquire control of in- 
surer on demutualization; 256(6)-(9) — Whether control acquired. See also at end of s, 
BTS 

I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
tion within a corporate group). 


(5.4) Non-capital loss — Where, at any time, control of a corpo- 
ration has been acquired by a person or persons, such portion of the 
corporation’s non-capital loss for a taxation year ending before that 
time as 
(a) was not deductible in computing the corporation’s income 
for a taxation year ending before that time, and 


(b) can reasonably be considered to be a non-capital loss of a 
subsidiary corporation (in this subsection referred to as the “for- 
mer subsidiary corporation”) from carrying on a particular busi- 
ness (in this subsection referred to as the “former subsidiary cor- 
poration’s loss business”) that was deemed by subsection 
88(1.1) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read on November 12, 1981 to be the 
non-capital loss of the corporation for the taxation year of the 
corporation in which the former subsidiary corporation’s loss 
year ended 


shall be deemed to be a non-capital loss of the corporation from 
carrying on the former subsidiary corporation’s loss business. 
Related Provisions: 87(2.1)(b)— Determining loss _ after amalgamation; 
139.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
alization; 256(6)—(9) — Whether control acquired. See also at end of s. 111. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 


sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s. 111. 


I.T. Technical News: 7 (control by a group — 50/50 arrangement); 9 (loss consolida- 
tion within a corporate group). 


(5.5) Restriction — Where control of a corporation has been ac- 
quired by a person or group of persons and it may reasonably be 
considered that the main reason for the acquisition of control was to 
cause paragraph (4)(d) or subsection (5.1), (5.2) or (5.3) to apply 
with respect to the acquisition, 

(a) that provision and paragraph (4)(e), and 

(b) where that provision is paragraph (4)(d), paragraph (4)(c) 
shall not apply with respect to the acquisition. 
Related Provisions: 87(2.1)(b) —Determining oss after amalgamation; 
139.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
alization; 256(6)—(9) — Whether control acquired. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987. See also at end of s, 111. 


(6) Limitation — For the purposes of this section and paragraph 
53(1)(i), any loss of a taxpayer for a taxation year from a farming 
business shall, after the taxpayer disposes of the land used in that 
farming business and to the extent that the amount of the loss is 
required by paragraph 53(1)(i) to be added in computing the ad- 
justed cost base to the taxpayer of the land immediately before the 
disposition, be deemed not to be a loss. 


(7) Idem — For the purposes of this section, any loss of a taxpayer 
for a taxation year from a farming business shall, to the extent that 
the loss is included in the amount of any deduction permitted by 
section 101 in computing the taxpayer’s income for any subsequent 
taxation year, be deemed not to be a loss of the taxpayer for the 
purpose of computing the taxpayer’s taxable income for that subse- 
quent year or any taxation year subsequent thereto. 


(7.1) Effect of election by insurer under subsec. 138(9) in 
respect of 1975 taxation year — Where an insurer has made an 
election under subsection 138(9), in respect of its 1975 taxation 
year, for the purpose of determining the amount deductible in com- 
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puting its taxable income for its 1977 and subsequent taxation years 
in respect of the non-capital loss, if any, for the 1972 and each sub- 
sequent taxation year ending before 1977, a portion of the non-capi- 
tal loss for each such year equal to the lesser of oa 
(a) the portion of the non-capital loss for the year (determined 
without reference to this subsection) that would be deductible in 
computing the insurer’s taxable income for its 1977 taxation 
year if the insurer had sufficient income for that year, and 


(b) the amount, if any, by which 

(i) its 1975 branch accounting election deficiency 
exceeds 

(ii) the total of 


(A) the amount determined under subparagraph 
138(4.1)(d)(ii) in respect of the insurer, 


(B) the total of all amounts each of which is an amount 
determined under paragraph 13(22)(b) with respect to de- 
preciable property of a prescribed class of the insurer, and 


(C) the total of all amounts each of which is the portion 
determined under this subsection in respect of the non- 
capital loss for a taxation year after 1971 and preceding 
the year 


shall, for the purposes of this section, be deemed to have been de- 
ductible under this section in computing the insurer’s taxable in- 
come for a taxation year ending before 1977. 


Proposed Repeal — 111(7.1) 


n: The October 31, 2011 draft legislation, subsec. 22(2), v 
applicable to taxation years that begin al ; 


urance companies realized in their tax 


Provisions at end of s. 111. 
Interpretation Bulletins: Sce list at end of s. 111. 


(7.11) Application of subsec. 138(12) — The definitions in 
subsection 138(12) apply to subsection (7.1). 


____ Proposed Repeal—111(7.11) 


Application: The October 31, 2011 draft legislation, subsec. 22(2), will repe 
111(7.11), applicable to taxation years that begin after October 31, 2011 


Technical Notes: Sce under 111(7.11). 
Origin of subsec. 111(7.11): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsec. 138(12)). 


(7.2) Non-capital loss of life insurer — Notwithstanding para- 
graph (1)(a), in the case of a life insurer the amount deductible in 
computing its taxable income for its 1978 and subsequent taxation 
years, 


(a) in respect of its non-capital loss for each taxation year ending 
before 1977 shall be deemed to be nil; and 


(b) in respect of its non-capital loss for its 1977 taxation year 
shall be deemed to be the amount, if any, by which 


(i) the amount referred to in subparagraph 138(4.2)(a)(iv) 
exceeds the total of 


(ii) the amount of the reserve determined for the purpose of 
subparagraph 138(4.2)(a)(i), 

(iii) in any case where subparagraph 138(4.2)(a)(ii) applies, 
the total of amounts referred to in that subparagraph, and 
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‘Interpretation Bulletins: See list at end of s. 111. 


(7.3) Non-capital losses of employee life and health 
‘trusts — Paragraph (1)(a) does not apply in computing the taxable 
income of a trust for a taxation year if the trust is, in the year, an 
employee life and health trust. 


Related Provisions: , 111(7.4) —Carryback and, carryforward for 
111(7.5) — No carryforward where ELHT loses status or deduction rights. 


History: Subsec. 111(7.3) added by 2010, c. 25, subsec. 21(2), applicable after 2009. 


ELHT; 


(7.4) Non-capital losses of employee life and health 
trusts — For the purposes of computing the taxable income of an 
employee life and health trust for a taxation year, there may be de- 
ducted such portion as the trust may claim of the trust’s non-capital 
losses for the three:taxation years immediately preceding and the 
three taxation years immediately following the year. 

Related Provisions: 111(7.3) — Regular non-capital loss carryovers not allowed, 
111(7.5) —No_ carryforward where ELHT loses status or deduction rights; 
111(8)“non-capital loss”(a.1) Amount deductible in calculating loss of ELHT; 
144.1(10) — Non-capital losses to ELHT only as allowed by 111(7.3)+(7.5). 


History: Subsec. 111(7.4) added by 2010, c. 25, subsec. 21(2), applicable after 2009. 


(7.5) Non-capital losses of employee life and health 
trusts — Notwithstanding paragraph (1)(a) and subsection (7.4), 
no amount in respect of the trust’s non-capital losses for a taxation 
year in which the trust was an employee life and health trust may be 
deducted in computing the trust’s taxable income for another taxa- 
tion year (referred to in this subsection as the “specified year”) if 


(a) the trust was not an employee life and health trust for the 
specified year; or 


(b) the trust is an employee life and health trust that, because of 
the application of subsection 144.1(3), is not permitted to deduct 
any amount under subsection 104(6) for the specified year. 


History: Subsec. 111(7.5) added by 2010, c. 25, subsec. 21(2), applicable after 2009. 
(8) Definitions — In this section, 


“exchange rate” at any time in respect of a currency of a country 
other than Canada means the rate of exchange between that cur- 
rency and Canadian currency quoted by the Bank of Canada at noon 
on the day that includes that time or, if that day is not.a business 
day, on the day that immediately precedes that day, or a rate of ex- 
change acceptable to the Minister; 

Related Provisions: 261(5)(d) — Application when using functional currency, re- 


porting; 261(5)(f)(i) — Interpretation when functional currency election in effect; In- 
terpretation Act s. 29 — Time referred to is standard time. 


History: The definition “exchange rate” in subsec. 111(8) added by 2009, c. 2, subsec. 
30(1); applicable to any acquisition of control of a corporation that occurs 


(a) after March 7, 2008, other than an acquisition of contro] that occurs before 
2009 under the terms of an agreement made in writing before March 8, 2008; or 


(b) after 2005, if the corporation so elects in writing and files the election with the 
Minister of National Revenue on or before the corporation’s.filing due-date for the 
corporation’s taxation year that includes March 12, 2009. 


If an election under paragraph’ (b) above is made by the corporation in respect of an 
acquisition of control, a designation under para. 111(4)(e) by the corporation for its 
taxation year that ended immediately before’ the acquisition of control is deemed to 
have been made in a timely manner if that designation is made on or before the corpo- 
fation’s filing due-date for its taxation year that includes March 12, 2009. 


“farm loss” of a taxpayer for a taxation year means, the amount 
determined by the formula 
A-C 
where 
A is the lesser of 
(a) the amount, if any, by which 
(i) the total of all amounts each of which is the taxpayer’s 
loss for the year from a farming or fishing business 
exceeds 
(ii) the total of all amounts each of which is the tax- 
payer’s income for the year from a farming or fishing 
business, and 


S. 111(8) net 


(b) the amount that would be the taxpayer’s non-capital loss 
for the year if each of the amounts determined for C and D in 
the definition “non-capital loss” in this subsection were zero, 
and 


B_ [Repealed] 


C is the total of all amounts by which the farm loss of the taxpayer 
for the year is required to be reduced because of section 80; 
Related Provisions: 31(1),(1:1)—Restricted farm loss;:53(1)(i) — Addition to 
ACB of farmland; 80(3)(b) — Reduction in farm loss on) debt, forgiveness; 
87(2:1)(a) — Amalgamation — farm loss catried forward; 96(1) — Farm loss of part- 
ner; 111(9) — Farm loss where taxpayer not resident in Canada; 127.52(1)(i)(i)(B) — 
Calculation of previous year’s farm. loss) for minimum tax purposes; 128.1(4)(f) — 
Farm loss limitation on becoming non-resident; 161(7) — Effect of carryback of loss; 
248(1)‘farm loss” — Definition applies to entire Act; 257 — Formula cannot calculate 

to less than zero. See also at end of s. 111. 


History: The formula in the definition “farm loss” in subsec. 111(8) amended to re- 
move reference to B and the description of B repealed by 2000, c. 19, subsecs. 19(1) 
and (2), applicable to 1998 et seg. The description of B formerly read: 


B_ is the amount, if any, by which any amount specified by the taxpayer in the 
taxpayer’s election for the year under subsection 110.4(2) exceeds the 
amount that would be the taxpayer’s non-capital loss for the year if the 
amount determined for C in the definition “non-capital loss” in this subsec- 
tion were zero, and 


The formula in the definition “farm loss” in subsec. 111(8) amended to add C, and the 
description of C added, by 1995, c. 21, subsecs. 36(1), (2), applicable to taxation years 
that end after February 21, 1994. 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987; IT-322R: Farm losses. See also at end of s. 111. 


CRA Audit Manual: 29.4.0: Farm losses and restricted farm losses. 


“foreign currency debt” means a debt obligation denominated in a 
currency of a country other than Canada; 


Related Provisions: 248(1)“foreign currency debt” — Definition applies to entire 
Act; 261(5)(f)Gi) — Interpretation when functional currency election in effect. 


History: The definition “foreign currency debt” in subsec. 111(8) added by 2009, c. 2, 
subsec. 30(1), applicable to any acquisition of control of a corporation that occurs 


(a) after March 7, 2008, other than an acquisition of control that occurs before 
2009 under the terms of an agreement made in writing before March 8, 2008; or 


(b) after 2005, if the corporation so elects in writing and files the election with the 
Minister of National Revenue on or before the corporation’s filing due-date for the 
corporation’s taxation year that includes March 12, 2009. 


If an election under paragraph (b) above is made by the corporation in respect of an 
acquisition of control, a designation under para. 111(4)(e) by the corporation for its 
taxation year that ended immediately before the acquisition of control is deemed to 
have been made in a timely manner if that designation is made on or before the corpo- 
ration’s filing due-date for its taxation year that includes March 12, 2009. 


“net capital loss” of a taxpayer for a taxation year means the 
amount determined by the. formula 


A-B+C-D 
where 


A is the amount, if any; determined under subparagraph 3(b)(ii) in 
respect of the taxpayer for the year, 


B is the lesser of the total determined under subparagraph 3(b)(i) 
in respect of the taxpayer for the year and the amount deter- 
mined for A in respect of the taxpayer for the, year, 


C is the least of 


(a) [effective approx. 2012] the amount of the allowable bus- 
iness investment. losses. of. the taxpayer for the taxpayer’s 
tenth preceding taxation year, 


(b) [effective approx. 2012] the amount, if any, by which the 
amount of the non-capital loss of the taxpayer for the tax- 
payer’s tenth preceding taxation year exceeds the total of all 
amounts in respect of that non-capital loss deducted in com- 
puting the taxpayer’s taxable income or claimed by the tax- 
payer under paragraph 186(1)(c) or (d) for the year or for any 
preceding taxation year, and 


(c) [effective approx. 2012] if the taxpayer is a corporation 
the control of which was acquired by a person or group of 
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persons before the end of the year and after the end of the 
taxpayer’s tenth preceding taxation year, nil, and 


D is the total of all amounts by which the net capital loss of the 
taxpayer for the year is required to be reduced because of sec- 
tion 80; 

Related Provisions: 80(4)(b) — Reduction in net capital loss on debt forgiveness; 

87(2.1)(a) — Amalgamation — net capital loss carried forward; 96(1) — Net capital 

loss of partner, 96(8)(b) — Loss of partnership that previously had only non-resident 
partners; 96(8)(c) — Disposition of property by partnership that previously had only 
non-resident partners; 111(1)(b) — Application of net capital loss; 111(7.2) — Non- 
capital loss of life insurer; 111(9)— Net “capital loss of non-resident; 
127.52(1)(i)Gi) — Calculation of previous year’s loss for minimum tax purposes; 

128.1(4)(f) — Net capital loss limitation on becoming non-resident; 139.1(18)— 

Holding corporation deemed not to acquire control of insurer on demutualization; 

142.7(12)(f) — Net capital loss on conversion of foreign bank affiliate to branch; 

161(7) — Effect of carryback of loss; 180.01 — Election to reduce tax on stock-option 

shares that have dropped in value; 248(1)‘net capital loss” — Definition applies to en- 

tire Act; 256(6)—-(9) — Whether control acquired; 257 — Formula cannot calculate to 

less than zero. See also at end of s. 111. 


History: The description of C in the definition “net capital loss” in subsec. 111(8) 
amended by 2005, c. 19, subsec, 20(2), applicable in respect of losses that arise in 
taxation years that end after March 22, 2004, except that, for a taxation year of a tax- 
payer before the taxpayer’s 8th taxation year that ends after that date, para. (c) of the 
description of C is to be read as follows: 


(c) where the taxpayer is a corporation the control of which was acquired by a 
person or group of persons before the end of the year and after the end of the 
taxpayer’s seventh preceding taxation year, nil, and 


The description of C formerly read: 
C__ is the least of 


(a) the amount of the allowable business investment losses of the tax- 
payer for the taxpayer’s seventh preceding taxation year, 


(b) the amount, if any, by which the amount of the non-capital loss of 
the taxpayer for the taxpayer’s seventh preceding taxation year exceeds 
the total of all amounts in respect of that non-capital loss deducted in 
computing the taxpayer’s taxable income or claimed by: the taxpayer 
under paragraph 186(1)(c) or (d) for the year or for any preceding taxa- 
tion year, and 


(c) where the taxpayer is a corporation the control of which was ac- 
quired by a person or group of persons before the end of the year and 
after the end of the taxpayer’s seventh preceding taxation year, nil, and 


The definition “net capital loss” in subsec. 111(8) amended by 1995, c. 21, subsec. 
36(3), applicable to taxation years that end after February 21, 1994. The definition for- 
merly read: 


“net capital loss” of a taxpayer for a taxation year means the total of 
(a) the amount determined by the formula 


A-B 
where 


A is the amount, if any, determined under subparagraph 3(b)(ii) in respect 
of the taxpayer for the year, and 


B is the total determined under subparagraph 3(b)(i) in respect of the tax- 
payer for the year, and 


(b) the amount that is equal to the lesser of 


(i) the amount of the allowable business investment losses of the tax- 
payer for, the taxpayer’s seventh preceding taxation year, and 


(ii) the amount, if any, by which the amount of the non-capital loss of 
the taxpayer for the taxpayer’s seventh preceding taxation year exceeds 
the total of amounts in respect of that non-capital loss deducted by the 
taxpayer in computing the taxpayer’s taxable income or claimed by the 
taxpayer under paragraph 186(1)(c) or (d) for the’ year or for any preced- 
ing taxation year 


except that where the taxpayer is a corporation the control of which was 
acquired by a person or group of persons before the end of the year and after 
the end of the taxpayer’s seventh preceding taxation year, the amount deter- 
mined under this paragraph in respect of the taxpayer for the year shall be 
deemed to be nil; 


Interpretation Bulletins; IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987; IT-484R2: Business investment losses. See also at end of s. 111. 


“non-capital loss” of a taxpayer for a taxation year means, at any 
time, the amount determined by the formula 


I7Should be a comma — ed. 
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(A+B)—-(D+D.1+D.2) 


where 
A is the amount determined by the formula 
EF 
where 


(a) the taxpayer’s loss for the year from an office, em- 
ployment, business or property, 


(a.1) an amount deductible under paragraph 104(6)(a, 4)i in 
computing the taxpayer’s income for the year;!7 


(b) an amount deducted under paragraph (1)(b) or section 
110.6, or deductible under any of paragraphs 110(1)(d) to 
(d.3), (f), (g), Gj) and (k), section 112 and subsections | 
113(1) and 138(6), in computing the taxpayer’s axa 
income for the year, or 


(c) if that time is before the taxpayer’s eleventh following 
taxation year, the taxpayer’s allowable business invest- 
ment loss for the ain and i 


E is the total of all amounts each of which is — | 
: 
/ 
i 


F is the amount determined under paragraph 3(c) in respect of 
the taxpayer for the year, 


B is the amount, if any, determined in respect of the taxpayer for 
the year under section 110.5 or subparagraph 115(1)(a)(vii), 


[Repealed] 


GC 

D_ is the amount that would be the taxpayer’s farm loss for the year 
if the amount determined for B in the definition “farm loss” in 
this subsection were zero, 


D.1 is the total of all amounts deducted under subsection (10) in 
respect of the taxpayer for the year, and 


D,2 is the total of all amounts by which the non-capital loss of the 
taxpayer for the year is required to be reduced because of sec- 
tion 80; 


Related Provisions: 3.1 — Reasonable expectation of profit wen for taxpayer to 
have loss from business or property; 80(3)(a), 80(4)(a) — Reduction in non- capital loss 
on debt forgiveness, 87(2.1)(a) — Amalgamation — non-capital loss carried forward; 
96(1) — Non-capital loss of partner; 96(8)(b), (c) — Loss of partnership that previ- 
ously had only non-resident partners; 111(1)(a)— Application of non-capital loss; 
111(5.4) —Non-capital loss after change of control; 111(9) — Non- -capital loss where 
taxpayer not resident in Canada; 111(10), (11) — Fuel tax rebate loss abatement; 
127,52(1)(i)Gi)(B) — Calculation of previous year’s, non-capital loss for minimum tax 
purposes; 128.1(4)(f) — Non-capital loss limitation on becoming non-resident; 
142.7(12)(d) — Non-capital loss on converting foreign bank affiliate to branch; 
161(7) — Effect of carryback of loss; 248(1)“non-capital loss” — Definition applies to 
entire Act; 257 — Formula amounts cannot calculate to less than zero, See also at end 
of s. 111. 


History: Para. (a. 1) of the description of E in the definition “non-capital loss” added 
by 2010, c. 25, subsec. 21(3), applicable after 2009. 


The portion of the definition “non-capital loss” in subsec. 111(8) before the description 
of F amended by 2006, c. 4, subsec. 57(3), applicable in respect of losses that arise in 
2006 et seg. The portion formerly read: 


“non-capital loss” of a taxpayer for a taxation year means the amount determined 
by the formula 
(A+B)-(D4+D,1+D.2) 
where 
A is the amount determined by the formula 
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E-F 
where 


E _ is the total’of all amounts each of which is the taxpayer’s loss for the’ ) 
year from an office, employment, business or property, the taxpayer’s 
allowable business investment loss for the year, an amount deducted 
‘under paragraph (1)(b) or section 110.6 in computing the taxpayer’s tax- 
able income for the year or an amount that may be deducted under any 
of paragraphs 110(1)(d) to (4.3), (f), (g), G) and (k), section 112 and 
subsections 113(1) and 138(6) in computing the taxpayer’s taxable in- 
come for the year, and 


The description of E in the definition “non-capital loss” in subsec. 111(8) amended b 

2002, c. 9, s. 34, applicable to 1997 et seq. and, notwithstanding subsecs. 152(4) to (5), 
any assessment of a taxpayer’s tax, interest,or penalty for any taxation year shall be 
made that is necessary to give effect to the amendment. The description formerly read: 


Eis the total of all amounts each of which is the taxpayer’s loss for the year 
from an office, employment, business or property, the taxpayer’s allowable 
business investment loss for the year, an amount deducted under, paragraph 
(1)(b) or section 110.6 in computing the taxpayer’s taxable income for the 
year of an amount that may be deducted under any of paragraphs 110(1)(d) 
to (d.3), (f), (j) and: (k), ‘section 112 and ‘subsections 113(1) and 138(6) in 
computing the taxpayer’s taxable income for the; year, and iat 

The description of E in the definition “non-capital loss” in subsec. 111(8) amended by 
2001, c. 17, subsec. 87(2), applicable to 2000, et seq. The description formerly read: 

E__is the total of all amounts each of which is the taxpayer’s:loss for the year 
from an office, employment, business or property, the taxpayer’s allowable 
business investment loss for the year, an amount deducted under paragraph 
(1)(b) or section 110.6 in'computing the taxpayer’s taxable income for the 
year or an amount that may be-deducted under paragraph 110(1)(@), (d.1), 
(d.2), (d.3),-(£), G) or (k), section 112 or,subsection:113(1) or 138(6) in com- 
puting the taxpayer’s taxable income for the year [, and] 

The description of B. in the definition “non-capital loss” in subsec. .111(8) amended by 
the said c, 17, subsec. 87(3) to add reference to subparagraph 115(1)(a)(vii), applicable 
after June 27, 1999. debieetegie 

The first formula in the definition “non-capital loss” in subsec. 111(8) amended to re- 
move reference to C and the description of C répealed by 2000, c. 19, subsecs. 19(3) 
and (4), applicable to 1998 et seq. The formula and the description of C formerly read: 


(A +B)-(C+D+D.1+D.2) 


Cis any amount specified by the taxpayer in the taxpayer’s election for the 
. year under subsection 110.4(2), 


The first formula in the definition “non-capital loss” in subsec. 111(8) amended to add 
D.2, and the description of D.2 added, by 1995, ¢. 21, subsecs, 36(4), (5), applicable to 
taxation years that end after February 21, 1994. 


The description of E in the definition “non-capital loss” in subsec. 111(8) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 49(1), applicable to 1991. et seq. That 
description formerly read: 


Eis the total of all amounts each of which is the taxpayer’s loss for the year 
from an office, employment, business or property, the taxpayer’s allowable 
business investment loss for the year, an amount deducted under section 
110.6 or an amount deductible under paragraph 110(1)(d), (d:1),.(d.2), (4.3), 
(f), (j) or (k), section 112 or subsection 113(1) or 138(6) in computing the 
taxpayer’s taxable income for the year, and 


D.1 and its description in “non-capital loss” in subsec. 111(8) added by 1994, c. 7, Sch. 
VI (1992, c. 29), subsecs. 5(1) and (1.1), applicable to amounts received after 1991. 


Selected Cases [subsec. 111(8)“non-capital loss”]: Taylor v. Canada, [1991] 1 
C.T.C. 304 (FCA) (No carryforward of “non-capital loss of other years” incurred dur- 
ing non-residency). 


Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up haye on their deductibility — after 
January 15, 1987; IT-484R2: Business investment losses. See also at end of s. 111. 


1.T. Technical News: 25 (refreshing losses). 
CRA Audit Manual: 29.1.0: Non-capital losses. 
Forms: TIA: Request for loss carryback. 


“pre-1986 capital loss balance” of an individual for a particular 
taxation year means the amount determined by the formula 


(A +B)-(C+D+E+E.1) 
where 


A is the total of all amounts each of which is an amount deter- 
mined by the formula . 


F-G 
where 
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F. is the individual’s net capital loss for a taxation year ending 
before 1985, and 


G is the total of all amounts claimed under this section by the 
individual in respect. of that loss in computing the indivi- 
dual’s taxable income for taxation years preceding the partic- 
ular taxation year, and 


B is the amount determined by the formula 


H-I 
where 
His the lesser of 


(a) the amount of the individual’s net capital loss for the 
1985 taxation year, and 


(b) the amount, if any, by which the amount determined 
under subparagraph 3(e)(ii) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, in respect of 
the individual for the 1985 taxation, year exceeds the amount 
deductible by reason of paragraph 3(e) of that Act in comput- 
ing the individual’s taxable income for the 1985 taxation 
year, and 


I. is the total of:all amounts claimed under this section by the 
individual in respect of the individual’s ‘net capital loss for 
the 1985 taxation year in computing the individual’s taxable 
income for taxation years preceding the particular taxation 
year, 


C ‘is the total of all amounts deducted under section 110.6 in com- 


Ye 


end before 1988: or after. October 17, 2000, 


\\ 


D. is 3/4 of the total-of all amounts.each of which is an amount de- 
ducted under section 110.6 in computing the individual’s taxable 
income for a taxation year, preceding the particular year, that 


(a) ended after 1987 and before 1990, or 


(b) began after February 27, 2000 and ended before October 
18, 2000, 


E_ is 2/3 of the total of all amounts deducted under section 110.6 in 
computing the individual’s taxable income for’ taxation’ years, 
preceding the particular year, that ended after 1989 and before 
February 28, 2000, and 


E.1 is amount determined by the formula 


J x (0.5/K) 
where 


J is the amount deducted by the individual under section 110.6 
for a taxation year of the individual, preceding the particular 
year, that includes February 28, 2000. or October 17, 2000, 
and i 

K is the fraction in paragraph 38(a) that applies to the indivi- 
dual for the individual’s taxation year referred to in the 
description of J. 


Related Provisions: 161(7)-— Effect of carryback of loss; 257 — Formula amounts 
cannot calculate to less than zero: See also at:end of s. 111. 
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History: The first formula in the definition “pre-1986 capital loss balance” in subsec. 
111(8) amended by 2001, c. 17, subsec. 87(4) to add “+ E.1”, applicable to taxation 
years that end after February 27, 2000. 

The descriptions of C to E in the definition “pre-1986 capital loss balance” in subsec. 
111(8) amended, and the description of E.1 added, by the said c. 17, subsec. 87(5), 
applicable to taxation years that end after February 27, 2000. The descriptions of C to E 
formerly read: 

C is the total of all amounts deducted under section 110.6 in computing the 
individual’s taxable income for taxation years preceding 1988, 

D_ is “ of the total of all the amounts deducted under section 110.6 in comput- 
ing the individual’s taxable income for taxation years preceding the particu- 
lar year and ending after 1987 and before 1990, and 

E is % of the total of all the amounts deducted under section 110.6 in comput- 
ing the individual’s taxable income for taxation years preceding the particu- 
lar year and ending after 1989. 

The descriptions of G and I in “pre-1986 capital loss balance” in subsec. 111(8) substi- 
tuted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 83(4), (5), applicable to the computa- 
tion of taxable income for 1985 et seq. Those descriptions formerly read: 

G is the total of all amounts deducted by the individual under this section in 
respect of that loss in computing the individual’s taxable income for taxation 
years preceding the particular taxation year, 


I is the total of all amounts deducted by the individual under this section in 
respect of the individual’s net capital loss for the 1985 taxation year in com- 
puting the individual’s taxable income for taxation years preceding the par- 
ticular taxation year, 

|.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-262R2: Losses of non-residents and part-year residents. See also at 
end of s. 111. 


(9) Exception [non-residents] — In this section, a taxpayer’s 
non-capital loss, net capital loss, restricted farm loss, farm loss and 
limited partnership loss for a taxation year during which the tax- 
payer was not resident in Canada shall be determined as if 


(a) in the part of the year throughout which the taxpayer was 
non-resident, if section 114 applies to the taxpayer in respect of 
the year, and 


(b) throughout the year, in any other case, 


the taxpayer had no income other than income described in any of 
subparagraphs 115(1)(a)(i) to (vi), the taxpayer’s only taxable capi- 
tal gains, allowable capital losses and allowable business invest- 
ment losses were from dispositions of taxable Canadian property 
(other than treaty-protected property) and the taxpayer’s only other 
losses were losses from the duties of an office or employment per- 
formed by the taxpayer in Canada and businesses (other than treaty- 
protected businesses) carried on by the taxpayer in Canada. 


Related Provisions: 80(1)“excluded property” — Properties to which debt forgive- 
ness tules do not apply; 94(3)(a)(v) [proposed] — Application to trust deemed resident 
in Canada; 115(1)(c) — Treaty-protected business losses not usable against Canadian 
business profits; 161(7) — Effect of carryback of loss. See also at end of s. 111. 


History: Para. 111(9)(a) amended by 2001, c. 17, subsec. 87(6), applicable to 1998 er 
seq. The para. formerly read: 


(a) throughout the portion of the year referred to in paragraph 114(b), where 
section 114 applies to the taxpayer in respect of the year, and 


The closing words of subsec. 111(9) amended by 1999, c. 22, s. 28, applicable for the 
purpose of computing taxable income and taxable income earned in Canada for 1998 et 
seq. The closing words formerly read: 


the taxpayer had no income other than income described in subparagraphs 
115(1)(a)(i) to (vi), the taxpayer’s only taxable capital gains and allowable capi- 
tal losses were taxable capital gains and allowable capital losses from the dispo- 
sition of taxable Canadian property and the taxpayer’s only losses were allowa- 
ble business investment losses and losses from duties of an office or employment 
performed by the taxpayer in Canada and businesses carried on by the taxpayer 
in Canada. 


That portion of subsec. 111(9) following para. (b) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 49(2), applicable to 1991 et seq. and with respect to the computa- 
tion of taxable income and taxable income earned in Canada for those years. That por- 
tion formerly read: 


the taxpayer had no income other than income described in subparagraphs 
115(1)(a)(i) to (vi), the taxpayer’s only taxable capital gains and allowable capi- 
tal losses were taxable capital gains and allowable capital losses from the dispo- 
sition of taxable Canadian property and the taxpayer’s only losses were losses 
from businesses carried on by the taxpayer in Canada. 


Income Tax Act, Part I 


interpretation Bulletins: IT-262R2: Losses of non-residents and part-year residents; 
IT-393R2: Election re tax on rents and timber royalties — non-residents. 


(10) Fuel tax rebate — loss abatement — Where in a particu- 
lar taxation year a taxpayer received an amount (in this subsection 
referred to as a “rebate”) as a fuel tax rebate under subsection 
68.4(2) or (3.1) of the Excise Tax Act, in computing the taxpayer’s 
non-capital loss for a taxation year (in this subsection referred to as 
the “loss year”) that is one of the 7 taxation years preceding the 
particular year, there shall be deducted the lesser of 


(a) the amount determined by the formula 
10(A—B)-C 
where 


A is the total of all rebates received by the taxpayer in the par- 
ticular year, 


B is the total of all amounts, in respect of rebates received by 
the taxpayer in the particular year, repaid by the taxpayer 
under subsection 68.4(7) of that Act, and 


C is the total of all amounts, in respect of rebates received in 
the particular year, deducted under this subsection in com- 
puting the taxpayer’s non-capital losses for other taxation 
years; and 


(b) such amount as the taxpayer claims, not exceeding that por- 
tion of the taxpayer’s non-capital loss for the loss year (deter- 
mined without reference to this subsection) that would be de- 
ductible in computing the taxpayer’s taxable income for the 
particular year if the taxpayer had sufficient income for the par- 
ticular year from businesses carried on by the taxpayer in the 
particular year. 

Related Provisions: 12(1)(x.1) — Income inclusion — fuel tax rebates; 111(8)“non- 

capital loss”D.1 — Claim under 111(10) reduces non-capital loss; 111(11) — Fuel tax 


rebate loss abatement — partnerships; 257 — Formula cannot calculate to less than 
Zero. 


History: That portion of subsec. 111(10) before para. (b) amended by 1997, c. 26, 
subsec. 84(1), applicable to 1997 et seg. That portion formerly read: 


(10) Where, in a particular taxation year, a taxpayer received an amount (in this 
subsection referred to as a “rebate’”’) as a fuel tax rebate under subsection 68.4(2) 
of the Excise Tax Act, in computing the amount of the taxpayer’s non-capital loss 
for a taxation year (in this subsection referred to as the “loss year’) that is one of 
the 7 taxation years preceding the particular year, there shall be deducted the 
lesser of 
(a) the amount, if any, by which 
(i) 10 times the amount, if any, by which 
(A) the total of all rebates received by the taxpayer in the particular 
year 
exceeds 
(B) the total of all amounts, in respect of rebates received by the 


taxpayer in the particular year, repaid by the taxpayer under subsec- 
tion 68.4(7) of that Act 


exceeds 


(ii) the total of all amounts, in respect of rebates received in the particu- 
lar year, deducted under this subsection in computing the taxpayer’s 
non-capital losses for other taxation years, and 


Subsec. 111(10) added by 1994, c. 7, Sch. VI (1992, c. 29), subsec. 5(2), applicable to 
amounts received after 1991 (originally added as subsec. (9) before R.S.C. 1985 (5th 
Supp.) consolidation). : 


Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years. 


(11) Fuel tax rebate — partnerships — Where a taxpayer was 
a member of a partnership at any time in a fiscal period of the part- 
nership during which it received a fuel tax rebate under subsection 
68.4(2), (3) or (3.1) of the Excise Tax Act, the taxpayer is deemed 


(a) to have received at that time as a rebate under subsection 
68.4(2), (3) or (3.1), as the case may be, of that Act an amount 
equal to that proportion of the amount of the rebate received by 
the partnership that the member’s share of the partnership’s in- 
come or loss for that fiscal period is of the whole of that income 
or loss, determined without reference to any rebate under section 
68.4 of that Act; and 
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(b) to have paid as a repayment under subsection 68.4(7) of that 
Act an amount equal to that proportion of all amounts repaid 
under subsection 68.4(7) of that Act in respect of the rebate that 
the member’s share of the partnership’s income or loss for that 
fiscal period is of the whole of that income or loss, determined 
without reference to any rebate under section 68.4 of that Act. 

Related Provisions: 12(1)(x.1) — Income inclusion — fuel tax rebates. 

History: That portion of subsec. 111(11) before para. (b) amended by 1997, c. 26, 

subsec. 84(2), applicable to 1997 et seq. That portion formerly read: 


(11) Idem — partnerships — Where a taxpayer was a member of a partnership 
at any time in a fiscal period during which the, partnership received a fuel tax 
rebate under subsection 68.4(2) or (3) of the Excise Tax Act, the taxpayer is 
deemed. 


(a) to have received at that time as a rebate under subsection 68.4(2) or (3), 
as the case may be, of that Act an amount equal to that proportion of the 
amount of the rebate received by the partnership that the member’s share of 
the partnership’s income or loss for that fiscal period is of the whole of that 
income or loss, determined without reference to any rebate under section 
68.4 of that Act; and 


Subsec. 111(11) added by 1994, c. 7, Sch. VI (1992, c, 29), subsec. 5(2), applicable to 
amounts received after 1991 (originally added as subsec. (10) before R.S.C. 1985 (Sth 
Supp.) consolidation). 


(12) Foreign currency debt on acquisition of control — For 
the purposes of subsection (4), if at any time a corporation owes a 
foreign currency debt in respect of which the corporation would 
have had, if the foreign currency debt had been repaid at that time, a 
capital loss or gain, the corporation is deemed to own at the time (in 
this subsection referred to as the “measurement time”) that is imme- 
diately before that time a property 


(a) the adjusted cost base of which at the measurement time is 
the amount determined by the formula 


A+B-—C 
where 


A is the amount of principal owed by the corporation under the 
foreign currency debt at the measurement time, calculated, 
for greater certainty, using the exchange rate applicable at the 
measurement time, 


B. is the portion of any gain, previously recognized in respect of 
the foreign currency debt because of this section, that is rea- 
sonably attributable to the amount described in A, and 


C is the portion of any capital loss previously recognized in re- 
spect of the foreign currency debt because of this section, 
that is reasonably attributable to the amount described in A; 
and 


(b) the fair market value of which is the amount that would be 
the amount of the principal owed by the corporation under the 
foreign currency debt at the measurement time if that amount 
were calculated using the exchange rate applicable at the time of 
the original borrowing. 


Related Provisions: 39(2) — Capital gain or loss on foreign currency; 40(10), 
(11) — Calculation of gain or loss on foreign currency debt, 257 — Formula cannot 
calculate to less than zero. 


History: Subsec. 111(12) added by 2009, c. 2, subsec. 30(2), applicable to any acquisi- 
tion of control of a corporation that occurs 


(a) after March 7, 2008, other than an acquisition of control that occurs before 
2009 under the terms of an agreement made in writing before March 8, 2008, or 


(b) after 2005, if the corporation so elects in writing and files the election with the 
Minister of National Revenue on or before the corporation’s filing due-date for the 
corporation’s taxation year that includes March 12, 2009. 


If an election under paragraph (b) above is made by the corporation. in respect of an 
acquisition of control, a designation under para. 111(4)(e) by the corporation for its 
taxation year that ended immediately before the acquisition of control is deemed to 
have been made in a timely manner if that designation is made on or before the corpo- 
ration’s filing due-date for its taxation year that includes March 12, 2009. 


Related Provisions [s. 111]: 31(1) — Loss from farming where chief source of 
income not farming; 66.8(1) — Resource expenses of limited partner; 87(2.1) — Non- 
capital loss, net capital loss; restricted farm loss and farm loss of predecessor corpora- 
tion; 87(2.11) — Losses, etc., on amalgamation with subsidiary wholly-owned corpora- 
tion; 88.1 — Non-capital loss, net capital loss, restricted farm loss, and farm loss of 
subsidiary; 96(2.2) — At-risk amount; 104(21) — Portion of taxable capital gains 
deemed gain of beneficiary; 111.1 — Ordering. of applying provisions; 127.52(1) — 
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Adjusted taxable income determined; 128(1)(g), 128(2)(g) — Where corporation or in- 
dividual is bankrupt; 152(1.1)=(1.3) — Determination of losses, 152(6) — Reassess- 
ment; 164(6) — Where disposition of property by, legal representative of deceased tax- 
payer; 256(8) — Deemed acquisition of shares. 


Selected Cases [s. 111]: CCLI (1994) Inc. v. R., [2007] 4 C.T.C. 19 (FCA) 
(Taxpayer has option of choosing losses to be applied), Burleigh v. R., [2004] 2 C.T.C. 
2797 (TCC) (Processing of return or determination of loss immaterial to claim for loss 
in tax return). 


Definitions [s. 111]: “acquired” — 256(7)-Q); “active business” — 248(1); “‘ad- 
justed cost base” — 54, 248(1); “allowable business investment loss’? — 38(c), 248(1); 
“allowable capital loss” — 38(b), 248(1); “amount” — 248(1); “arm’s length’ — 
251(1); “assessment”; “business” — 248(1); “Canada” — 255; “Canadian development 
expense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Ca- 
nadian oil and gas property expense” — 66.4(5), 248(1); “capital loss” — 39(1)(b), 
248(1); “capital property” — 54, 248(1); “carrying on business’ — 253; “control” — 
256(6)-(9); “corporation” — 248(1), Interpretation Act 35(1); “cumulative eligible 
capital”, — 14(5), 248(1); “currency of a country other than Canada” — 261(5)(f)(ii); 
“depreciable property”? — 13(21), 248(1); “eligible capital, property” — 54, 248(1); 
“employee life and. health trust” — 144.1(2), 248(1); “employment” — 248(1); “ex- 
change rate” — 111(8), 261(5)(d); “farming” — 248(1); “farm loss” — 111(8), 248(1); 
“fiscal period” — 249(2)(b), 249.1; “fishing”, “foreign currency” — 248(1); “foreign 
currency debt” —111(8), 248(1); “foreign resource pool expense”, “individual”, “in- 
surer” — 248(1); “investment tax’ credit”. — 127(9), 248(1); “life insurer” — 248(1); 
“limited partner’ — 96(2.4); “limited partnership loss” — 96(2.1)(e), 248(1); “mea- 
surement time” — 111(12); “Minister” — 248(1); “net capital loss” eZ TICS) s 2480). 
“1975 branch accounting election deficiency” — 111(7.11), 138(12); “non-capital 
loss” — 111(8), 248(1); “non-resident”, “office”, “person”, “prescribed”, “property”, 
“regulation” — 248(1); “résident in Canada” — 94(3)(a)(viii), 250; “restricted farm 
loss” — 31, 248(1); “sent” — 244(14), (14:1); “specified year’ —111(7.5); “tax paya- 
ble” — 248(2); “taxable capital gain” — 38, 248(1); “taxable income’ — 2(2), 248(1); 
“taxation year” — 249; “taxpayer”, “treaty-protected business”, “‘treaty-protected pro- 
perty” — 248(1); “undepreciated capital cost” — 13(21), 248(1). 


interpretation Bulletins [s. 111]: IT-171R2: Non-resident individuals — computa- 
tion of taxable income earned in Canada and non-refundable tax credits (archived); IT- 
322R: Farm losses; IT-373R2: Woodlots; IT-381R3: Trusts — capital gains and losses 
and the flow-through of taxable capital gains to beneficiaries; IT-474R2: Amalgama- 
tions of Canadian corporations. 


111.1 Order of applying provisions — In computing an indivi- 
dual’s taxable income for a taxation year, the provisions of this Di- 
vision shall be applied in the following order: sections 110, 110.2, 
111, 110.6 and 110.7. 


History: S. 111.1 amended by 2000, c. 19, s. 20, applicable to 1998 et seq. Salita 
formerly read: 


111.1 In computing the taxable income of an individual for a taxation year, the 
provisions of this Division shall be applied in the following order: subsection 
110.4(2) ‘and sections 110, 111, 110.6 and ‘110.7. 
Definitions [s. 111.1]: “individual” — 248(1); “taxable income” — 2(2), 248(1); 
“taxation year” — 249. 
Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-523: Order of provisions applicable in computing an individual’s 
taxable income and tax payable. 


CRA Audit Manual: 29.5.8: Loss carryovers — order of certain deductions. 


112. (1) Deduction of taxable dividends received by 
corporation resident in Canada — Where a corporation in a 
taxation year has received a taxable dividend from 


(a) a taxable Canadian corporation, or 


(b) a corporation resident in Canada (other than a non-resident- 
owned investment corporation or a corporation exempt from tax 
under this Part) and controlled by it, 


an amount equal to the dividend may be deducted from the income 
of the receiving corporation for the year for the purpose of comput- 
ing its taxable income. 


Related Provisions: 52(3)(a)(ii) — Deduction from cost of share received as stock 
dividend; 53(1)(b)(ii) — Reduced addition to ACB of share after 84(1) applies; 
55(2) —Capital gains stripping; 104(16) — Distributions tax on income trusts; 
104(19) — Taxable dividends flowed through trust, 111(8)“non-capital loss” A:E — 
Amount included in non-capital loss; 112(2) — Dividends received from non-resident 
corporation; 112(2.1)-(2.6) — Where no deduction permitted; 112(3)-(3.32) — Denial 
of capital loss on share where intercorporate dividend previously paid; 112(4)-(4.3) — 
Loss on share held as inventory; 112(5.2)B(b)(i), Gi) — Adjustment for dividends re- 
ceived on mark-to-market property; 115(1)(d.1) — Deduction from income of non-resi- 
dent; 137(5.2) — Credit union — allocations of taxable dividends and capital gains; 
138(6) — Life insurer; 186(1) — Tax payable on certain taxable dividends; 186(3)“as- 
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sessable dividend” — Part IV. tax; 219(1)(b) — Branch tax on non-resident corpora- 
tions; 256(6), (6.1) — Meaning of “controlled”. See also at end of s. 112. 


Selected Cases [subsec. 112(1)]: Canada Safeway Ltd. y. Alberta, [2011] 5 
C.T.C. 73 (Alta QB) (Taking advantage of loophole in another province’s legislation 
not abusive tax avoidance). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-98R2: Investment corpora- 
tions (archived); IT-269R4: Part IV tax on dividends received by a private corporation 
or a subject corporation, IT-328R3: Losses on shares on which dividends have been 
received; IT-385R2: Disposition of an income intérest in a trust; IT-524: Trusts — 
flow-through of taxable dividends to’a beneficiary — after 1987. 


Information Circulars: 88-2, para. 13: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


Advance Tax Rulings: ATR-16: Inter-company dividends and interest expense; 
ATR-18: Term preferred shares; ATR-22R: Estate freeze using share exchange; ATR- 
27: Exchange and acquisition of interests in capital properties through rollovers and 
winding-up (“butterfly”); ATR-32: Rollover of fixed assets from Opco into Holdco; 
ATR-35: Partitioning of assets to get specific ownership — “butterfly”; ATR-46: Fi- 
nancial difficulty, ATR-57: Transfer of property for estate planning purposes; ATR-58: 
Divisive reorganization. 


(2) Dividends received from non-resident corporation — 
Where a taxpayer that is a corporation has, in a taxation year, re- 
ceived a dividend from a corporation (other than a foreign affiliate 
of the taxpayer) that was taxable under subsection 2(3) for the year 
and that has, throughout the period from June 18, 1971 to the time 
when, the dividend was received, carried on a business in Canada 
through a permanent establishment as defined by regulation, an 
amount equal to that proportion of the dividend that the paying cor- 
poration’s taxable income earned in Canada for the immediately 
preceding year is of the whole of the amount that its taxable income 
for that year would have been if it had been resident in Canada 
throughout that year, may be deducted from the income of the re- 
ceiving corporation for the taxation year for the purpose of comput- 
ing its taxable income. 

Related Provisions: 55(2) — Capital gains stripping; 112(2.1)-(2.6) — Where no 
deduction permitted; 112(5.2)B(b)(i), (ii) — Adjustment for dividends received on 
mark-to-market property; 113(1)— Deduction for dividend from foreign affiliate; 
115(1)(d.1) — Deduction from income of non-resident; 137(5.2) — Credit union — al- 
locations of taxable dividends and capital gains; 186(3)‘assessable dividend” — Part 
IV tax; 247(1) — Dividend stripping. See also at end of s. 112. 


Regulations: 400(2) (meaning of “permanent establishment” until April 26, 1989); 
8201 (meaning of “permanent establishment” effective 10:00 p.m., April 26, 1989). 


(2.1) Where no deduction permitted — No deduction may be 
made under subsection (1) or (2) in computing the taxable income 
of a specified financial institution in respect of a dividend received 
by it on a share that was, at the time the dividend was paid, a term 
preferred share, other than a dividend paid on a share of the capital 
stock of a corporation that was not acquired in the ordinary course 
of the business carried on by the institution, and for the purposes of 
this subsection, where a restricted financial institution received the 
dividend on a share of the capital stock of a mutual fund corpora- 
tion or an investment corporation at any time after that mutual fund 
corporation or investment corporation has elected pursuant to sub- 
section 131(10) not to be a restricted financial institution, the share 
shall be deemed to be a term preferred share acquired in the ordi- 
nary course of business. 


Proposed Amendment — 112(2.1) ee 


(2.1) No deduction permitted — No deduction may be made 
under subsection (1) or (2) in computing the taxable income of a 
specified financial institution in respect of a dividend received by 

it on a share that was, at the time the dividend was received, a 
term preferred share, other than a dividend on a share of the capi- 
tal stock of a corporation that was not acquired in the ordinary 
course of the business carried on by the institution, and for the — 
purposes of this subsection, where a restricted financial institution _ 
received the dividend on a share of the capital stock of a mutual — 
fund corporation or an investment corporation at any time after — 
the mutual fund or investment corporation has elected pursu. 
subsection 131(10) not to be a restricted financial institution, 
share is deemed to be a term 
nary course of business. 


the 
preferred share acquired in the ordi- . 
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Related Provisions: 84(4.2) — Deemed dividend where paid-up capital of term 


preferred share reduced; 191(4) — Subsection 112(2.1) deemed not to apply; 248(1) — 


“amount” of a stock dividend; 248(14) — Specified financial institution — corpora- _ 


tions deemed related; 258(2) — Deemed dividend on term 
endiof s. 412: 


Selected Cases [subsec. 112(2.1)]: Banner Pharmacaps NRO Ltd. v. R., [2003] 3 


preferred share. See also at 


C.T.C. 2022 (TCC) (NRO status remained where no revocation of election); Citibank 


Canada v. R., [2002] 2.C.T.C. 171 (FCA); aff’ g [2001] 2 C.T.C. 2260 (TCC) (Instru- 


: 
| 
| 


| 


ments did not have character of debt, such as repayment, default). 


Interpretation Bulletins: IT-52R4: Income bonds and 
(archived); IT-88R2: Stock dividends. 


Advance Tax Rulings: ATR-10: Issue of term preferred shares; ATR-16: Inter- 
company dividends and interest expense; ATR-18: Term preferred shares; ATR-46: Fi- 
nancial difficulty. G4S 


income debentures 


(2.2) Guaranteed shares — No deduction may be made under 
subsection (1), (2) or 138(6) in computing the taxable income of a 
particular corporation in respect of a dividend received on a share 
of the capital stock of a corporation that was issued after 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 where 


(a) a person or partnership (in this subsection and subsection 
(2.21) referred to as the “guarantor’) that is a specified financial 
institution or a specified person in relation to any such institu- 
tion, but that is not the issuer of the share or an individual other 
than a trust, is, at or immediately before the time the dividend is 
paid, obligated, either absolutely or contingently and either im- 
mediately or in the future, to effect any undertaking (in this sub- 
section and subsections (2.21) and (2.22) referred to as a “guar- 
antee agreement”), including any guarantee, covenant or 
agreement to purchase or repurchase the share and including the 
lending of funds to or the placing of amounts on deposit with, or 
on behalf of, the particular corporation or any specified person 
in relation to the particular corporation given to ensure that 


Proposed Amendment — 112(2.2)(a) opening _ 
oo WOrds | oe 


(a) a person or partnership (in this subsection and subsection © 
(2.21) referred to as the “guarantor”) that is a specified finan- _ 
cial institution or a specified person in relation to a specified — 
financial institution, but that is not the issuer of the share or an | 


individual other than a trust, is, at or immediate 
time the dividend was received, bligated, either abs 
contingently and either immediately or in the future, to 
any undertaking (in this subsection and subsecti a 
(2.22) referred to as a “guarantee agreement”), 
guarantee covenant or agreement to purchase or repur 
_ Share and including the lending of funds to or the pl: 
_ amounts on deposit with, or on behalf of, the particula 
ration or any specified person in relation to the particule 
poration given to ensure that bs nde se 
Application: The November 5, 2010 draft legislation (misc. techni 
18(2), will amend the opening words of para. 112(2.2)(a) to read as above, ai 


to dividends received after November 4; 2010.5 


Technical Notes: Subsection 112(2.2) denies the intercorporate lend 
tion for dividends on certain shares that are guaranteed by a specified 
tution. Paragraph 112(2.2)(a) is amended to replace the reference to 
with the word “received”. — a. mer bara 


(i) any loss that the particular corporation or a specified per- 
son in relation to the particular corporation may sustain by 
reason of the ownership, holding or disposition of the share 
or any other property is limited in any respect, or 


(ii) the particular corporation or a specified person in relation 
to the particular corporation will derive earnings by reason of 
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the ownership, holding or disposition of the share: or any 
other property; and 
~“(b) the guarantee agreement was given as part of a transaction or 
event or a series of transactions or events that included the issu- 
» ance) of the share. 


Related Provisions: 84(4.3) — Deemed dividend where paid-up capital of guaran- 
teed share reduced; 87(4.2) — Amalgamations; 112(2.21) — Exceptions; 112(2.22) — 
Interpretation; 248(1) — “amount” of a stock dividend; 248(10) — Series of transac- 
tions; 248(14) — Specified financial institution — corporations ‘deemed’ related; 
258(3) — Deemed interest on preferred shares. See also at end of s. 112. 


History: Subsec. 112(2.2) amended by 2001, ¢. 17, subsec.'88(1), applicable in respect 
of dividends received after 1998. The’subsec: formerly read: 


_ (2.2) \dem — No deduction may be made under subsection (1), (2) or 138(6) in . 
computing the taxable income of a particular corporation in respect of a dividend 
received on a share of the capital stock of a corporation that was issued after 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987. where a person-or partnership 

| (other, than the’ issuer of the share or,an individual other than a/trust) that isa 
specified financial institution or a specified person in relation to any such institu- 
tion was, at or immediately before the time the dividend was paid, obligated, 
either absolutely or contingently and either immediately or in the future, to effect 
any undertaking (in this subsection referred to as a “guarantee agreement”), in- ~ 
cluding any guarantee, covenant or agreement’ to purchase or repurchase the 

\ share and including the lending of funds to or the placing of amounts on deposit 
with, or on behalf of, the particular corporation or any specified person in rela- 
tion to the particular corporation given to ensure that 


(a) any loss that the particular corporation or a specified person in relation to 
the particular corporation. may sustain by. reason. of the ownership, holding 
or disposition of the share or any other property is limited in any respect, or 


(b) the particular corporation or a specified person in relation to the particu- 
lar corporation will derive earnings by reason of the ownership, holding or 
disposition of the share or any other property, 
“and the guarantee agreement was given as part of a transaction or event ora 
series of transactions or events that included the issuance of the share, except 
that this subsection does not apply to a dividend received on 
(c)a share that was at the time the dividend was received a share described 
in paragraph (e) of the definition “term preferred share” in subsection 248(1) 
during the applicable time period referred to in that paragraph, 
(d) a grandfathered share, a taxable preferred share issued before December 
16, 1987 or a prescribed share, or 
(e) a taxable preferred share issued after December 15, 1987 and of a class 
of the capital stock of a corporation that is listed on a prescribed. stock ex- 
change where all guarantee agreements in respect of the share were given by 
the issuer of the share, by one or more persons that would be related to the 
issuer if this Act were read without reference to paragraph 251(5)(b) or by 
the issuer and one or more such’ persons unless. at the time the dividend is 
received the shareholder or the shareholder and specified persons in relation 
to the shareholder receive dividends in respect of more than 10 per cent of 
the issued and outstanding shares to which the guarantee agreement applies, 


and for the purposes of this subsection 


(f) where a guarantee agreement in respect of a share is given at any particu- 
lar time after 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987, other- 
wise than pursuant to a written arrangement to do so entered into before 8:00 
pm. Eastern Daylight Saving. Time, June 18, 1987, the share shall be 
deemed to have been issued at the particular time and the guarantee agree- 
ment shall be deemed to have been given as part of a series of transactions 
that included the issuance of the share, and | 


(g) “specified person” has the meaning assigned by paragraph (h) of the def- 
inition “taxable preferred share” in subsection 248(1). 
Regulations: 6201(3) (prescribed share for 112(2.2)(g)); 6201(8) (prescribed share 
for 112(2.2)(d)). 


Advance Tax Rulings: ATR-16: Inter-company dividends and interest expense, 
ATR-46: Financial difficulty. 


(2.21) Exceptions — Subsection (2.2) does not apply to a divi- 
dend received by a particular corporation on 


(a) a share that is at the time the dividend is received a share 
described in paragraph (e) of the definition “term preferred 
share” in subsection 248(1); 


(b) a grandfathered share, a taxable preferred share issued before 
December. 16, 1987 or a prescribed share; 


(c) ‘a taxable preferred share issued after December 15, 1987 and 
of a class of the capital stock of a corporation that is listed on a 
designated stock exchange where all guarantee agreements in re- 
spect of the share were given by one or more of the issuer of the 
share and persons. that are related (otherwise than because of a 
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right referred to in paragraph 251(5)(b)) to the issuer unless, at 
the time the dividend is paid to the particular corporation, divi- 
dends in respect of more than 10 per cent of the issued and out- 
standing shares to which the guarantee, agreement, applies are 
paid to the particular corporation or, the particular corporation 
and specified persons in relation to the particular corporation; or 


(d):a share 


(i) that was not acquired by the particular corporation in the 
ordinary course of its business, 


(ii) in respect of ‘which the guarantee agreement was not 
given in the ordinary course of the guarantor’s business, and 


(iii) the issuer of which.is, at the time the dividend is paid, 
related (otherwise than because.of a right referred to in para- 
graph 251(5)(b)) to both the particular corporation and the 
guarantor. 


Related Provisions: 112(2.22) — Interpretation. See also at end of $. 112. 


History: Para. 112(2.21)(c) amended to substitute “designated stock exchange’’ for 
“prescribed stock exchange” by 2007, c. 35, para. 68(2)(g), applicable after December 
13, 2007. 


Subsec. 112(2.21) added by 2001, c..17, subsec, 88(1), applicable in respect of divi- 
dends received after 1998. 


(2.22) Interpretation — For the purposes of subsections (2.2) and 
(2.21), 


(a) where a guarantee agreement in respect of a share is given at 
any particular time after 8:00 p.m. Eastern Daylight Saving 
Time, June 18,1987, otherwise than under ‘a written arrange- 
ment to do so entered into before 8:00 p.m. Eastern Daylight 
Saving Time, June'18, 1987, the share is deemed to have been 
issued at the particular time and the guarantee agreement is 
deemed to have been given as part of a series’ of transactions that 
included the issuance of the share; and 


‘(b) “specified person” has the meaning assigned by paragraph 
(h) ‘of the definition “taxable preferred share” in subsection 
248(1). 

Related Provisions: 248(1)grandfathered share’ — Share deemed. not to. be 


grandfathered share; 258(3) — Deemed interest on preferred share. See also at end of s. 
12: 


History: Subsec. 112(2.22) added by 2001, c. 17, subsec. 88(1), applicable in respect 
of dividends received after 1998. 


(2.3) Idem — No deduction may be made under subsection (1) or 
(2) or 138(6) in computing the taxable income of a particular corpo- 
ration in respect of a dividend received on a share of the capital 
stock of a corporation as part of a dividend rental arrangement of 
the particular corporation. 

Related Provisions: 126(4.2) — No foreign tax ‘credit on short-term’ securities ac- 
quisitions; 248(1)“dividend rental arrangement”’(c) [to be repealed], (b) [draft] — Divi- 
dend rental arrangement includes arrangement where 112(2.3) applies; 260(6.1) — De- 
ductible amount under securities lending arrangement. See also at end of s. 112. 


Advance Tax Rulings: ATR-16: Inter-company dividends and interest expense. 


(2.4) Where no deduction permitted — No deduction may be 
made under subsection (1) or (2) or subsection 138(6) in computing 
the taxable income of a particular corporation in respect of a divi- 
dend received on a share (in this subsection referred to as the “sub- 
ject share”), other than an exempt share, of the capital stock of an- 
other corporation where 


(a) any person or partnership was obligated, either absolutely or 
contingently, to effect an undertaking, including any guarantee, 
covenant or agreement to purchase orrepurchase the subject 
share, under which an investor is entitled, either immediately or 
in the future, to receive or obtain any amount or benefit for the 
purpose of reducing the impact, in whole or in part, of any loss 
that an investor may sustain by virtue of the ownership, holding 
or disposition of the subject share, and any property is used, in 
whole or in part, either directly or indirectly in any manner 
whatever, to secure the undertaking; or 


(b) the consideration for which the subject share was issued or 
any other property received, either directly or indirectly, by an 
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issuer from an investor, or any property substituted therefor, is 
or includes 


(i) an obligation of an investor to make payments that are 
required to be included, in whole or in part, in computing the 
income of the issuer, other than an obligation of a corpora- 

~ tion that, immediately before the subject share was issued, 
would be related to the corporation that issued the subject 
share if this Act were read without reference to paragraph 
251(5)(b), or 


(ii) any right to receive payments that are required to be in- 
cluded, in whole or in part, in computing the income of the 
issuer where that right is held on condition that it or property 
substituted therefor may revert or pass to an investor or a 
person or partnership to be determined by an investor, 


where that obligation or right was acquired by the issuer as part 
of a transaction or event or a series of transactions or events that 
included the issuance or acquisition of the subject share, or a 
- share for which the subject share was substituted. 
Related Provisions: 87(4.2) — Amalgamations; 112(2.5) — Application of subsec. 
(2.4); 112(2.6) — Definitions; 112(2.8) — Loss sustained by investor; 112(2.9) — Re- 
lated corporations; 248(1) — “amount” of a stock dividend; 248(5) — Substituted pro- 
perty; 248(10) — Series of transactions. See also at end of s. 112. 


History: Subpara. 112(2.4)(b)(i) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
84(1), to substitute “a corporation that, immediately” for “a corporation, that immedi- 
ately”, applicable after 5 p.m. EST, November 27, 1986. 


Interpretation Bulletins: IT-88R2: Stock dividends. 


(2.5) Application of subsec. (2.4) — Subsection (2.4) applies 
only in respect of a dividend on a share where, having regard to all 
the circumstances, it may reasonably be considered that the share 
was issued or acquired as part of a transaction or event or a series of 
transactions or events that enabled any corporation to earn invest- 
ment income, or any income substituted therefor, and, as a result, 
the amount of its taxes payable under this Act for a taxation year is 
less than the amount that its taxes payable under this Act would be 
for the year if that investment income were the only income of the 
corporation for the year and all other taxation years and no amount 
were deductible under subsections 127(5) and 127.2(1) in comput- 
ing its taxes payable under this Acct. 


Related Provisions: 248(10) — Series of transactions. 


(2.6) Definitions — For the purposes of this subsection and sub- 
section (2.4), 


“exempt share” means 
(a) a prescribed share, 


(b) a share of the capital stock of a corporation issued before 
5:00 p.m. Eastern Standard Time, November 27, 1986, other 
than a share held at that time 


(i) by the issuer, or 


(i) by any person or partnership where the issuer may be- 
come entitled to receive any amount after that time by way of 
subscription proceeds or contribution of capital with respect 
to that share pursuant to an agreement made before that time, 
or 


(c) a share that was, at the time the dividend referred to in sub- 
section (2.4) was received, a share described in paragraph (e) of 
the definition “term preferred share” in subsection 248(1) during 
the applicable time period referred to in that paragraph; 


History: Para. (c) of “exempt share” in subsec 112(2.6) added by 1994, c. 21, subsec. 
51(1), applicable after December 21, 1992. 


“Gnvestor”’ means the particular corporation referred to in subsec- 
tion (2.4) and a person with whom that corporation does not deal at 
arm’s length and any partnership or trust of which that corporation, 
or a person with whom that corporation does not deal at arm’s 
length, is a member or beneficiary, but does not include the other 
corporation referred to in that subsection; 


“4ssuer” means the other corporation referred to in subsection (2.4) 
and a person with whom that corporation does not deal at arm’s 
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length and any partnership or trust of which that corporation, or a 
person with whom that corporation does not deal at arm’s length, is 
a member or beneficiary, but does not include the particular corpo- 
ration referred to in that. subsection. 


Related Provisions: 112(2.7) — Change in agreement or condition; 248(13) — In- 
terests in trusts and partnerships. See also at end of s. 112. ‘ 


(2.7) Change in agreement or condition — For the purposes 
of the definition “exempt share” in subsection (2.6), where at any 
time after 5:00 p.m. Eastern Standard Time, November 27, 1986 the 
terms or conditions of a share of the capital stock of a corporation 
have been changed or any agreement in respect of the share has 
been changed or entered into by the corporation, the share shall be 
deemed to have been issued at that time. 


(2.8) Loss sustained by investor — For the purposes of para- 
graph (2.4)(a), any loss that an investor may sustain by virtue of the 
ownership, holding or disposition of the subject share referred to in 
that paragraph shall be deemed to include any loss with respect to 
an obligation or share that was issued or acquired as part of a trans- 
action or event or a series of transactions or events that included the 
issuance or acquisition of the subject share, or a share for which the 
subject share was substituted. 


Related Provisions: 248(10) — Series of transactions. 


(2.9) Related corporations — For the purposes of subparagraph 
(2.4)(b)(i), where it may reasonably be considered having regard to 
all the circumstances that a corporation has become related to any 
other corporation for the purpose of avoiding any limitation upon 
the deduction of a dividend under subsection (1), (2) or 138(6), the 
corporation shall be deemed not to be related to the other 
corporation. 


Related Provisions: 87(2)(rr) — Amalgamations — tax on taxable preferred shares. 
See also at end of s. 112. 


(3) Loss on share that is capital property — Subject to sub- 
sections (5.5) and (5.6), the amount of any loss of a taxpayer (other 
than a trust) from the disposition of a share that is capital property 
of the taxpayer (other than a share that is property of a partnership) 
is deemed to be the amount of the loss determined without refer- 
ence to this subsection minus, 


(a) where the taxpayer is an individual, the lesser of 


(i) the total of all amounts each of which is a dividend re- 
ceived by the taxpayer on the share in respect of which an 
election was made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be a taxable dividend, 
and 


(ii) the loss determined without reference to this subsection 
minus all taxable dividends received by the taxpayer on the 
share; and 


(b) where the taxpayer is a corporation, the total of all amounts 
received by the taxpayer on the share each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 
dend that was deductible under this section or subsection 
115(1) or 138(6) in computing the taxpayer’s taxable income 
or taxable income earned in Canada for any taxation year, 


(ii) a dividend in respect of which an election was made 
under subsection 83(2) where subsection 83(2.1) does not 
deem the dividend to be a taxable dividend, or 


(iii) a life insurance capital dividend. 


Related Provisions: 40(2)(g) — Restriction on capital losses; 40(3.3), (3.4) — Lim- 
itation on loss where share acquired by affiliated person; 40(3.7) — Application to 
non-resident individual; 53(1)(f) — Addition to ACB; 87(2)(x) — Amalgamations — 
flow-through to new corporation; 93(2) — Parallel rule on disposition of shares of for- 
eign affiliate; 107(1)(c), (d) — Parallel stop-loss rule on disposition of interest in trust 
that flowed dividends out to corporation; 107.4(3)(b)(ii) — Application of stop-loss 
tule to qualifying disposition; 112(3.01) — Exclusion for certain dividends; 112(3.1), 
(3.2) — Loss on share that is capital property of partnership or trust; 112(4)-(4.22) — 
Shares held as inventory; 112(5.2)C(b) — Adjustment for dividends received on mark- 
to-market property; 112(7) — Rules where shares exchanged. See also at end of s. 112. 
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History: Subpara. (b)(iv) of the amendment in 1998, c. 19, subsec. 131(11) (see be- 
low) amended by 2001, c. 17, s. 251, applicable to 2000 et seq., and 


(a) in respect of the 1998, and 1999, taxation years, where a taxpayer and a’ person 
who would have been: the taxpayer’s common-law partner in the 1998 or 1999 
taxation year jointly elect under s. 144 of 2000, c. 12 to have ss. 130 to 142 of that 
Act apply, if applicable, to the 1998 or 1999 taxation year, subpara. 131(11)(b)(iv), 
as amended, shall be read as follows for the applicable year: 


(iv) the disposition is made by 
(A) the individual or the individual’s spouse or common-law partner, 


(B) the estate of the individual or of the individual’s spouse or common- 
law partner within the estate’s first taxation year, 


(C) the particular trust where it is a trust described in paragraph 
104(4)(a) or (a.1) of the Income Tax Act in respect of a spouse or com- 
mon-law partner, the spouse or common-law partner is the beneficiary 
referred to jn subparagraph (i) and the disposition occurs before the end 
of the trust’s third taxation year that begins after the death of the spouse 
or common-law partner, or 


(D) a trust described in paragraph 73(1)(c) of that Act, created by the 
individual in respect of the individual’s spouse or common-law partner, 
or a trust described in paragraph 70(6)(b) of that Act created by the indi- 
vidual’s will in respect of the individual’s spouse or common-law part- 
ner, before the end of the trust’s third taxation year that begins after the 
death of the spouse or common-law partner, 


(b) in respect of the 2000 taxation year, where a joint election has not been filed by 
the taxpayer and a person who would have been the taxpayer’s common-law. part- 
ner in the year 2000 to have ss. 130 to 142 of the Modernization of Benefits and 
Obligations Act apply to the year 2000, subpara. 131(1 1)(b)(iv), as amended, shall 
be read as follows for that year: 


(iv) the disposition is made by 
(A) the individual or the individual’s spouse, 


(B) the estate of the individual or of the individual’s spouse within, the 
estate’s first taxation year, 


(C) the particular trust where it is a post-1971 spousal or common-law 
partner trust or a trust described in paragraph 104(4)(a.1) of the Income 
Tax Act, the individual or the individual’s spouse, as the case may be, is 
the beneficiary referred to in subparagraph (i) and the disposition occurs 
before the end of the trust’s third taxation year that begins after the 
death of the individual or the individual’s spouse, as the case may be, or 


(D) a trust described in paragraph 73(1.01)(c) of that Act created by the 
individual, or a trust described in paragraph 70(6)(b) of that Act created 
by the individual’s will in respect of the individual’s spouse, before the 
end of the trust’s third taxation year that begins after the death of the 
individual or the individual’s spouse, as the case may be; 


Subsec. 112(3) amended by 1998, c. 19, subsec. 131(1), applicable (by 131(11)) to 
dispositions that occur after April 26, 1995, other than 


(a) a disposition that occurs pursuant to an agreement in writing made before April 
ASUS ER 


(b) a disposition of a share of the capital stock of a corporation that is made to the 
corporation if 


(i) on April 26, 1995 the share was owned by an individual (other than a trust) 
or by a particular trust under which an individual (other than a trust) was a 
beneficiary, 


(ii) on April 26, 1995 a corporation, or a partnership of which a corporation is 
a member, was a beneficiary of a life insurance policy that insured the life of 
the individual or the individual’s spouse, 


(iii) it was reasonable to conclude on April 26, 1995 that.a main purpose of the 
life insurance policy was to fund, directly or indirectly, in whole or in part, a 
redemption, acquisition or cancellation of the share by the corporation that is- 
sued the share, and 


(iv) [as amended by 2001, c. 17; see above] the disposition is made by 
(A) the individual or the individual’s spouse or common-law partner, 


(B) the estate of the individual or of the individual’s spouse or common- 
law partner within the estate’s first taxation year, 


(C) the particular trust where it is a post-1971 spousal or common-law 
partner trust or a trust described in para. 104(4)(a.1) of the Act, the indivi- 
dual’s spouse or common-law partner, as the case may be, is the benefici- 
ary referred to in subpara. (i) and the disposition occurs before the end of 
the trust’s third taxation year that begins after the death of the individual’s 
spouse or common-law partner, as the case may be, or 


(D) a trust described in para.’ 73(1.01)(c) of the Act created by the indivi- 
dual, or a trust described in para. 70(6)(b) of the Act created by the indivi- 
dual’s will in respect of the individual’s spouse or common-law partner, 
before the end of the trust’s third taxation year that begins after the death 
of the individual or the individual’s spouse or common-law partner, as the 
case may be; 


S. 112(3.01) 


(c) a disposition of a share of the capital stock of a: corporation owned by an indivi- 
dual on April 26, 1995 that. was, made by the individual’s estate before 1997; 
(d) a:disposition of a share of the capital stock of a corporation owned by an estate 

_on April 26, 1995, the first taxation year of which ended after that day, that, was 
made by the estate before 1997; or 
(e) a disposition of a share of the capital stock of a corporation owned by an indivi- 
dual on April 26, 1995 where the individual is a trust described in para. 104(4)(a) 
or (a.1) of the Act in respect of a spouse, that was made by the trust after the 
spouse’s death and before 1997. : 

Subsec.. 131(12) of the said:c. 19 provides: 


(12) For the purposes of paragraph [(b) above] and this subsection, a share of the 
capital stock of a,corporation acquired in exchange for another share in a transac- 
tion to which section 51, 85, 86 or 87 of the Act applies is deemed to be the same 
share as the other share. 


Subsec. 112(3) formerly read: 


(3) Loss on share that is capital property — Subject to subsections (5.5) and 
(5.6), where a corporation owns a share that is a capital property and receives a 
taxable dividend, a capital dividend or a life insurance capital dividend in respect 
of that share, the amount of any loss of the corporation arising from transactions 
with reference to the share on which the dividend was received shall, unless it is 
established by the corporation that 

(a) the corporation owned the share 365 days or longer before the loss was 

sustained, and 


(b) the corporation and persons with whom the corporation was not dealing 
at arm’s length did not, at the time the dividend was received, own in the 
aggregate more than 5% of the issued shares of any class of the capital stock 
of the corporation from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts each of which is an amount received by the corporation in respect of 


(c) a taxable dividend on the share to the extent that the amount of the divi- 
dend was deductible from the corporation’s income for any taxation year by 
virtue of this section or subsection 138(6) and was not an amount on which 
the corporation was required to pay tax under Part VII of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read on 
March 31, 1977, 


(d) a capital dividend on the share, or 
(e) a life insurance-capital dividend on the share. 


The opening words of subsec. 112(3) amended by 1995, c. 21, subsec. 56(1), applicable 
to dispositions occurring after October 30, 1994. The opening words formerly read: 


(3) Loss on share. that is capital property — Where a corporation owns a 
share that is a capital property and receives a taxable dividend, a capital dividend 
or a life insurance capital dividend in respect of that share, the amount of any 
loss of the corporation arising from transactions with reference, to the share on 
which the dividend was received shall, unless it is established by the corporation 
that ; 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have been received. 


I.T. Technical News: 12 (stop-loss provisions — grandfathering). 
CRA Audit Manual: 29.2.4: Specific exceptions to capital gain and loss rules. 


(3.01) Loss on share that is capital property — excluded 
dividends — A qualified dividend shall not be included in the to- 
tal determined ‘under subparagraph (3)(a)(i) or paragraph (3)(b) if 
the taxpayer establishes that 
(a) it was received when the taxpayer and persons with whom 
the taxpayer was not dealing at arm’s length did not own in total 
more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was received; 
and 


(b) it was received on a share that the taxpayer owned through- 
out the 365-day period that ended immediately before the 
disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(5.6) — Stop-loss rules restricted; 112(6.1) — Qualified dividend. 


History: The opening words of subsec. 112(3.01) amended by 2011, c. 24, subsec. 
22(1), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(3.01) A dividend shall not be included in the total determined under subpara- 
graph (3)(a)(i) or paragraph (3)(b) where the taxpayer establishes that 


Subsec. 112(3.01) added by 1998, c. 19, subsec. 131(1), applicable on the same basis as 
subsec. 112(3). 
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(3.1) Loss on share held by partnership — Subject to subsec- 
tions (5.5) and (5.6), where a taxpayer (other than a partnership or a 
mutual fund trust) is'a member of a partnership, the taxpayer’s 
share of any loss of the partnership from the disposition of a share 
that is held by a particular partnership as capital property is deemed 
to be that share of the loss determined without reference to this sub- 
section minus, 


(a) where the taxpayer is an individual, the lesser of 


(i) the total of all amounts each of which is a dividend re- 
ceived by the taxpayer on the share in respect of which an 
election was made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be a taxable dividend, 
and 


(ii) that share of the loss determined without reference to this 
subsection minus all taxable dividends received by the tax- 
payer on the share; 


(b) where the taxpayer is a corporation, the total of all amounts 
received by the taxpayer on the share each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 
dend that was deductible under this section or subsection 
115(1) or 138(6) in computing the taxpayer’s taxable income 
or taxable income earned in Canada for any taxation year, 


(ii) a dividend in respect of which an election was made 
under subsection 83(2) where subsection 83(2.1) does not 
deem the dividend to be a taxable dividend, or 


(iii) a life insurance capital dividend; and 


(c) where the taxpayer is a trust, the total of all amounts each of 
which is 


(i) a taxable dividend, or 
(ii) a life insurance capital dividend 


received on the share and designated under subsection 104(19) 
or (20) by the trust in respect of a beneficiary that was a corpo- 
ration, partnership or trust. 


Related Provisions: 40(3.3), (3.4) — Limitation on loss where share acquired by 
affiliated person; 40(3.7) — Application to non-resident individual; 53(1)(f) — Addi- 
tion to ACB; 87(2)(x) — Amalgamations — flow-through to new corporation; 
100(4) — Application of stop-loss rule to disposition of interest in partnership; 
104(20) — Designation re non-taxable dividends; 107.4(3)(b)(ii) — Application of 
stop-loss rule to qualifying disposition; 112(3.11) — Exclusion for certain dividends; 
112(3.12) — Amount designated by trust to beneficiary that is'a partnership or trust; 
112(5.2)C(c) — Adjustment for dividends received on mark-to-market property; 
112(7) — Rules where shares exchanged. See also at end of s. 112. 


History: Subsec. 112(3.1) amended by 1998, c. 19, subsec. 131(1), applicable on the 
same basis as subsec. 112(3). Subsec. 112(3.1) formerly read: 


(3.1) Loss on share that is capital property of partnership — Subject to sub- 
sections (5.5) and (5.6), where a ‘corporation is a member of a partnership and 
the corporation receives a taxable dividend, a capital dividend or a life insurance 
capital dividend in respect of a share that is a capital property of the partnership, 
the corporation’s share of any loss of the partnership arising with respect to the 
share on which the dividend was received shall, unless it is established by the 
corporation that 


(a) the partnership held the share 365 days or longer before the loss was 
sustained, and 


(b) the partnership, the corporation and persons with whom the corporation 
was not dealing at arm’s length did not, at the time the dividend was re- 
ceived, hold in the aggregate more than 5% of the issued shares of any class 
of the capital stock of the corporation from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts each of which is an amount received by the corporation in respect of 


(c) a taxable dividend on the share to the extent that the amount of the divi- 
dend was deductible from the corporation’s income for any taxation year by 
virtue of this section or subsection 138(6) and was not an amount on which 
the corporation was required to pay tax under Part VII of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read on 
March 31, 1977, 


(d) a capital dividend on the share, or 


(e) a life insurance capital dividend on the share. 
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The opening words of subsec. 112(3.1) amended by 1995, c. 21, subsec. 56(2), applica- 
ble to dispositions occurring after October 30, 1994. The opening words formerly read: 


(3.1) Idem — Where a corporation is a member of a partnership and the corpora- 
tion receives a taxable dividend, a capital dividend ora life insurance’ capital 
dividend in respect of a share that is a capital property of the partnership, the 
corporation’s share of any loss of the partnership arising with respect to the share 
on which the dividend was received shall, unless it is established by the corpora- 
tion that 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have been received. 


.T. Technical News: 12 (stop-loss provisions — grandfathering). 


(3.11) Loss on share held by partnership — excluded divi- 
dends — A qualified dividend shall not be included in the total 
determined under subparagraph (3.1)(a)(i) or paragraph (3.1)(b) or 
(c) if the taxpayer establishes that / 


(a) it was received when the particular partnership, the taxpayer 
and persons with whom the taxpayer was not dealing at arm’s 
length did not hold in total more than 5% of the issued shares of 
any class of the capital stock of the corporation from which the 
dividend was received; and 


(b) it was received on a share that the particular partnership held 
throughout the 365-day period that ended immediately before 
the disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(5.6) — Stop-loss rules restricted; 112(6.1) — Qualified dividend. 


History: The opening words of subsec. 112(3.11) amended by 2011, c. 24, subsec. 
22(2), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(3.11) A dividend shall not be included in the total determined under subpara- 
graph (3.1)(a)(i) or paragraph (3.1)(b) or (c) where the taxpayer establishes that 


Subsec, 112(3.11) added by 1998, c. 19, subsec. 131(1), applicable on the same basis as 
subsec. 112(3), 


(3.12) Loss on share held by partnership — excluded divi- 
dends — A taxable dividend received on a share and designated 
under subsection 104(19) by a particular trust in respect of a benefi- 
ciary that was a partnership or trust shall not be included in the total 
determined under paragraph (3.1)(c) where the particular trust es- 
tablishes that the dividend was received by an individual (other than 
a trust). 


History: Subsec. 112(3.12) added by 1998, c. 19, subsec. 131(1), applicable on the 
same basis as subsec. 112(3). 


(3.2) Loss on share held by trust — Subject to subsections 
(5.5) and (5.6), the amount of any loss of a trust (other than a mu- 
tual fund trust) from the disposition of a share of the capital stock of 
a corporation that is capital property of the trust is deemed to be the 
amount of the loss determined without reference to this subsection 
minus the total of 


(a) the amount, if any, by which the lesser of 


(i) the total of all amounts each of which is a dividend re- 
ceived by the trust on the share in respect of which an elec- 
tion was made under subsection 83(2) where subsection 
83(2.1) does not deem the dividend to be a taxable dividend, 
and 


(ii) the loss determined without reference to this subsection 
minus the total of all amounts each of which is the amount of 
a taxable dividend 


(A) received by the trust on the share, 


(B) received on the share and designated under subsection 
104(19) by the trust in respect of a beneficiary who is an 
individual (other than a trust), or 


(C) that is a qualified dividend received on the share and 
designated under subsection 104(19) by the trust in re- 
spect of a beneficiary that was a corporation, partnership 
or another trust where the trust establishes that 


_ (J) it owned the share throughout the 365-day period 
that ended immediately before the disposition, and 


| 
| 
| 
| 
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(II) the dividend was received while the trust, the ben- 
eficiary and persons not dealing at arm’s length with 
the beneficiary owned in total less than 5% of the-is- 
sued shares of any class of the capital stock of the cor- 
poration from: which the dividend was received 


“exceeds 


(iii) where the trust is an individual’s estate, the share was 
acquired as a consequence of the individual’s death and the 


disposition occurs during the trust’s first taxation year, '/2 of | 


the lesser of 


(A) the loss determined without reference to this subsec- 
_tion, and 


(B) the individual’s capital gain from the disposition of 
the: share immediately before the individual’s death, and 


(b) the’ total of all amounts each of which is 
(i) a taxable dividend, or 
(ii) a life insurance capital dividend 


received on the share and designated under subsection 104(19) 
or (20) by the trust in respect of a beneficiary that was a corpo- 
ration, partnership or trust. 


Related Provisions: 40(3.7) — Application to non-resident individual, 53(1)(f) — 
Addition to ACB; 87(2)(x) — Amalgamations — flow-through to new corporation; 
104(20),— Designation re non-taxable dividends; 107.4(3)(b) (ii), — Application of 
stop-loss rule to qualifying _ disposition; 112.3); | G.31) — Exceptions; 
112(5.2)C(b) — Adjustment for dividends received on mark-to-market property; 
112(5.6) — Stop-loss rules restricted, 112(6.1) — Qualified dividend; 112(7) — Rules 
where shares exchanged. See also at end of s. 112. 


History: The opening words of cl. 112(3.2)(a)(ii)(C) amended by 2011, :c. 24, subsec. 
22(3), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(C) received on the share and designated under subsection 104(19) by the trust in 
respect of a beneficiary that was a corporation, partnership or another trust where 
the trust establishes that 


Subpata. 112(3.2)(a)(iii) amended to replace the fraction “1/4” with “1/2” by 2001, c. 


17, subsec. 88(2), applicable to dispositions that occur after February 27, 2000 except 
that, for dispositions that occurred before October 18, 2000; the reference to “1/2” shall 
be read’ as a reference to “1/3”. ¢ 


Subsec. 112(3.2) amended by 1998, c. 19, subsec. 131(1), applicable on the same basis 
as subsec. 112(3). Subsec. 112(3.2) formerly read: 


(3.2) Loss on share that is capital property of trust — Subject to subsections 
(5.5) and (5.6), where a corporation is a beneficiary of a trust (other than a pre- 
scribed trust) that owns a share that is capital property and the corporation re- 
ceives a taxable dividend in respect of that share pursuant to a designation under 
subsection 104(19) or the trust has made a designation’ under subsection 104(20) 
in respect of the corporation for a capital dividend or a life insurance capital 
dividend on that share, the amount of any loss of the trust arising with respect to 
the share on which the dividend was subject to a designation shall, unless it is 
established by the corporation that 


(a) the trust owned the share 365 days or longer before the loss was sus- 
tained, and 


(b) the trust, the corporation and:persons with whom the corporation was not 
dealing at arm’s length did not, at the time the dividend was received, own 
in the aggregate more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was. received, 


be deemed to be the amount of that loss otherwise determined, minus the total of 
all’ amounts each of which isa taxable dividend, a’ capital dividend or a life insur- 
ance capital dividend in respect of that share that was designated under subsec- 
tion 104(19) or (20) in respect of a beneficiary that was a corporation.’ ' 


The opening words of subsec. 112(3.2) amended by 1995, c. 21, subsec. 56(3), applica- 
ble to dispositions occurring after October 30, 1994. The opening words formerly read: 


(3.2) Idem — Where a corporation is a beneficiary of a trust (other than a pre- 
scribed trust) that owns.a share that is capital property and the corporation re- 
ceiyes a taxable dividend in respect of that share pursuant to.a designation under 
subsection 104(19) or the trust has made a designation under subsection 104(20) 
in respect of the corporation for a capital dividend or a life insurance capital 
dividend on that share, the amount of any loss of the trust arising with respect to 
the share on which the dividend was subject to a designation shall, unless it is 
established by the corporation that 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have. been received. 


1.T. Technical News: 12 (stop-loss provisions — grandfathering). 


S. 112(3.31)(a)W 


(3.3) Loss on share held by trust — special cases — Not- 
withstanding subsection (3.2), where a trust has atvany time ac- 
quired a share, of the capital stock of a corporation: because of sub- 
section 104(4), ‘the amount of any loss of the: trust from a 
disposition after that time is deemed to be the amount of the loss 
determined without reference to subsection (3.2) and this. subsection 
minus the total of 


(a) the amount, if any, by which the lesser of | 


(i) the total of all amounts each of which is a dividend re- 
ceived after that time by ‘the trust on the share in respect of 
which an election was made under subsection 83(2) where 
subsection 83(2.1) does not deem the dividend to. be a .taxa- 
ble: dividend; and 


(ii) the loss determined without reference to subsection (3.2) 
and this subsection minus the total of all amounts each of 
which is the amount of a taxable dividend 


(A) received by the trust on the share after that time, 


(B) received on the share after that time and designated 
under subsection 104(19) by the trust. in respect of a bene- 
ficiary who is an individual (other than a trust), or 


(C) that is a qualified dividend received on the share after 
that time and designated under subsection 104(19) by the 
trust in respect of a beneficiary that was.a corporation, 
partnership or another, trust where. the trust. establishes 
that 


(I) it-owned the share throughout the 365-day period 
that ended immediately before the disposition, and 


(II) the dividend was received when the trust, the ben- 
eficiary and persons not dealing at arm’s length with 
the beneficiary owned in total less than 5% of the is- 
sued shares of any class of the capital stock of the cor- 
poration from which the dividend was received 


exceeds 
(iii) /2 of the lesser of 


(A) the loss from the disposition, determined without ref- 
erence to subsection (3.2) and this subsection, and 


(B) the trust’s capital gain from the disposition immedi- 
ately before that time of the share because of ‘subsection 
104(4), and 


(b) the total of all amounts each of which is a taxable dividend 
received on the share after that time and designated under sub- 
section 104(19) by the trust in respect of a beneficiary that was a 
corporation, partnership or trust. 
Related Provisions: 40(3.7) — Application to non-resident individual; 87(2)(x) — 
Amalgamations — flow-through to new corporation; 107.4(3)(b)(ii) — Application of 
stop-loss rule to qualifying disposition; 112(3.31), (3.32) — Excluded: dividends; 
112(5.6) — Stop-loss rules restricted; 112(6.1)— Qualified dividend; 112(7)—Rules 
where shares exchanged. 
History: The opening words of cl. 112(3.3)(a)(ii)(C) amended by\2011, c. 24, subsec. 
22(4), applicable to dispositions occurring after March 21, 2011. The opening. words 
formerly read: 


(C) received on the share after that time and designated under subsection 104(19) 
by the trust in respect of a beneficiary that was a corporation, partnership or 
another trust where the trust establishes that 


Subpara. 112(3.3)(a)(iii) amended to replace the fraction “!/s” with “'/” by 2001, c. 17, 
subsec. 88(2), applicable to dispositions that occur after February 27, 2000 except that, 
for dispositions that occurred before October 18, 2000, the reference to “'/2”, shall be 
read as a reference to “'/3”. 


Subsec. 112(3.3) added by 1998, c. 19, subsec. 131(1), applicable on the same basis as 
subsec. 112(3). 


(3.31) Loss on. share held by trust—excluded divi- 
dends — A qualified dividend received by a-trust shall not be in- 
cluded under subparagraph (3.2)(a)() or (b)Gi), or (3.3)(a)(i) if the 
trust establishes that the dividend 

(a) was received, 


(i) in, any case where the dividend was designated under sub- 
section 104(19) or (20) by the trust, when the trust, the bene- 
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ficiary and persons with whom the beneficiary was not deal- 
ing at arm’s length did not own in total more than 5% of the 
issued shares of any class of the capital stock of the corpora- 
tion from which the dividend was received, or 


(ii) in any other case, when the trust and persons with whom 
the trust was not dealing at arm’s length did not own in total 
more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was re- 
ceived, and 


(b) was received on a share that the trust owned throughout the 
365-day period that ended immediately before the disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 


tion; 104(20) — Designation re non-taxable dividends; 112(5.6) — Stop-loss rules re- 
stricted; 112(6.1) — Qualified dividend; 112(7) — Rules where shares exchanged. 


History: The opening words of subsec. 112(3.31) amended by 2011, c. 24, subsec. 
22(5), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(3.31) No dividend received by a trust shall be included under subparagraph 
(3.2)(a)(i) or (b)(ii) or (3.3)(a)(i) where the trust establishes that the dividend 


Subsec. 112(3.31) added by 1998, c. 19, subsec. 131(1), applicable on the same basis as 
subsec. 112(3). 


(3.32) Loss on share held by trust — excluded divi- 
dends — A qualified dividend that is a taxable dividend received 
on the share and that is designated under subsection 104(19) by the 
trust in respect of a beneficiary that was a corporation, partnership 
or trust, shall not be included under paragraph (3.2)(b) or (3.3)(b) if 
the trust establishes that the dividend was received by an individual 
(other than a trust), or 


(a) was received when the trust, the beneficiary and persons with 
whom the beneficiary was not dealing at arm’s length did not 
own in total more than 5% of the issued shares of any class of 
the capital stock of the corporation from which the dividend was 
received; and 


(b) was received on a share that the trust owned throughout the 
365-day period that ended immediately before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(6.1) — Qualified dividend. 


History: The opening words of subsec. 112(3.32) amended by 2011, c. 24, subsec. 
22(6), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(3.32) No taxable dividend received on the share and designated under subsec- 
tion 104(19) by the trust in respect of a beneficiary that was a corporation, part- 
nership or trust shall be included under paragraph (3.2)(b) or (3.3)(b) where the 
trust establishes that the dividend was received by an individual (other than a 
trust), or 


Subsec. 112(3.32) added by 1998, c. 19, subsec. 131(1), applicable on the same basis as 
subsec. 112(3). 


(4) Loss on share that is not capital property — Subject to 
subsections (5.5) and (5.6), the amount of any loss of a taxpayer 
(other than a trust) from the disposition of a share of the capital 
stock of a corporation that is property (other than capital property) 
of the taxpayer is deemed to be the amount of the loss determined 
without reference to this subsection minus, 


(a) where the taxpayer is an individual and the corporation is 
resident in Canada, the total of all dividends received by the in- 
dividual on the share; 


(b) where the taxpayer is a partnership, the total of all dividends 
received by the partnership on the share; and 


(c) where the taxpayer is a corporation, the total of all amounts 
received by the taxpayer on the share each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 
dend that was deductible under this section, section 113 or 
subsection 115(1) or 138(6) in computing the taxpayer’s tax- 
able income or taxable income earned in Canada for any tax- 
ation year, or 


(ii) a dividend (other than a taxable dividend). 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 93(2)-(2.3) — Loss limitation on disposition of share; 112(4.01) — Exclusion for 
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certain dividends; 112(5.2)C(b) — Adjustment for dividends received on mark-to-mar- 
ket property. See also at end of s. 112. 


History: Subsec. 112(4) amended by 1998, c. 19, subsec. 131(1), applicable to dispo- | 
sitions that occur after April 26, 1995. Subsec. 112(4) formerly read: 


(4) Subject to subsections (5.5) and (5.6), where a taxpayer Owns a share that is 
not a capital property and receives a dividend in respect of that share, the amount 
of any loss of the taxpayer arising from transactions with reference to the share 
on which the dividend was received shall, unless it is established by the taxpayer 
that 


(a) the taxpayer owned the share 365 days or longer before the loss was 
sustained, and 


(b) the taxpayer and persons with whom the taxpayer was not dealing at 
arm’s length, did not, at the time the dividend was received, own in the ag- 
gregate more than 5% of the issued shares of any class of the capital stock of 
the corporation from which the dividend was received, 


be deemed to be the amount of that loss otherwise determined, minus 


(c) where the taxpayer is an individual and the corporation is a taxable Cana- 
dian corporation, the total of all amounts each of which is a dividend (other 
than a capital gains dividend within the meaning assigned by subsection 
131(1)) on the share received by the taxpayer, 
(d) where the taxpayer is a corporation, the total of all amounts each of 
which is 
(i) a taxable dividend, to the extent of the amount thereof that was de- 
ductible under this section or subsection 115(1) or 138(6) in computing 
the taxpayer’s taxable income or taxable income earned in Canada for. 
any taxation year, or 
(ii) a dividend (other than a taxable dividend or a dividend deemed by 
subsection 131(1) to be a capital gains dividend), 


on the share received by the taxpayer, and 
(e) in any other case, nil. 


The opening words of subsec. 112(4) amended by 1995, c. 21, subsec. 56(4), applicable 
to dispositions occurring after October 30, 1994. The opening words formerly read: 


(4) Where a taxpayer owns a share that is not a capital property and receives a 
dividend in respect of that share, the amount of any loss of the taxpayer arising 
from transactions with reference to the share on which the dividend was received 
shall, unless it is established by the taxpayer that 
Subpara. 112(4)(d)(ii) substituted by 1994, c. 21, subsec. 51(2), applicable to the deter- 
mination of losses arising in 1990 et seg. and, where a taxpayer has elected under sub- 
sec, 84(6) of 1994, c. 7, Sch. II (1991, c. 49) (see below), in the taxpayer’s 1985 to 
1989 taxation years, in which case, notwithstanding subsecs. 152(4) to (5), such assess- 
ments and determinations shall be made as are necessary to give effect to that amend- 
ment. That subpara. formerly read: 
(ii) a dividend, other than a taxable dividend, 
That portion of subsec. 112(4) following para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 84(2), applicable (by subsec. 84(6)) to the determination of losses 
arising 
(a) in 1990 et seq., and 
(b) where a taxpayer so elects by notifying the Minister of National Revenue in 
writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such 
an election made before December 11, 1993 shall be deemed to have been made 
before 1992], in the taxpayer’s 1985 to 1989 taxation years, in which case, not- 
withstanding subsecs. 152(4) to (5), such assessments of tax, interest and penalties 
shall be made as are necessary to give effect to the election, 
except that the subsec. as amended does not apply to the amount of a dividend received 
by a taxpayer on which the taxpayer was required to pay tax under Part VII as it read 
on March 31, 1977. That portion of subsec. 112(4) formerly read: 
be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts received by the taxpayer in respect of dividends (other than capital 
gains dividends within the meaning assigned by subsection 131(1)) on the share 
to the extent that the amounts of those dividends were not amounts on which the 
taxpayer was required to pay tax under Part VII of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read on March S197: 
Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have been received. 


(4.01) Loss on share that is not capital property — 
excluded dividends — A qualified dividend shall not be in- 
cluded in the total determined under paragraph (4)(a), (b) or (c) if 
the taxpayer establishes that 


(a) it was received when the taxpayer and persons with whom 
the taxpayer was not dealing at arm’s length did not own in total 
more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was received; 
and 
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(b) it was received on a share that the taxpayer owned through- 
out the 365-day period that ended immediately before the 
disposition. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(5.6) — Stop-loss rules restricted, 112(6.1) — Qualified dividend. 
History: The opening words of subsec. 112(4.01) amended by 2011, c. 24, subsec. 
22(7), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(4.01) A dividend’ shall not be included in the total determined under paragraph 
(4)(a), (b) or (c) where. the taxpayer establishes. that , 


Subsec. 112(4.01) added by 1998,.c. 19, subsec. 131(1), applicable to dispositions that 
occur after April 26, 1995. 


(4.1) Fair market value of shares held as inventory — For 
the purpose of section 10, the: fair market value at any time of a 
share of the capital stock of a corporation is deemed to be equal to 
the fair market value of the share at that time, plus 


(a) where the shareholder isa corporation, the. total of all 
amounts received by the shareholder on the share before, that 
time each of which is 


(i) a taxable dividend, to the extent of the amount of the divi- 

dend that was deductible under this section, section 113 or 
subsection 115(1) or 138(6) in computing the shareholder’s 
taxable income or taxable income earned in Canada for any 
taxation year, or 


(ii) a dividend (other than a taxable dividend), 


(b) where the shareholder is a partnership, the total of all 
amounts each of which is a dividend received by the shareholder 
on the share before that time; and 


(c) where the shareholder is an individual and the corporation is 
resident in Canada, the total of all amounts each of which is a 
dividend received by the shareholder on the share before that 
time (or, where the shareholder is a trust, that would have been 
so received if this Act were read without reference to subsection 
104(19)). 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(4.11) — Exclusion for certain dividends, See also at end of s. 112. 


History: Subsec. 112(4.1) amended by 1998, c. 19, subsec. 131(1), applicable to taxa- 
tion years that end after April 26, 1995. Subsec. 112(4.1) formerly read: 


(4.1) Fair market value of share that is not capital property — Where a tax- 
payer (other than a prescribed trust) or partnership (in this subsection referred to 
as the “holder”) holds a share that is not a capital property and a dividend is 
received in respect of that share, for the purpose of subsection 10(1) and any 
regulations made under that subsection, the fair market value of the share at any 
particular time after November 12, 1981. shall, unless it is ‘established by the 
holder that 


(a) the holder held the share 365 days or longer before the particular time, 
and 


(b) the holder and persons with whom the holder was not dealing at arm’s 
length did not, at the time the dividend was received, hold in the aggregate 
more: than 5% of the issued shares of any class of the capital stock of the 
corporation from which the dividend. was received, 


be deemed to be an amount equal to the fair market value of that share at the 
particular time otherwise determined, plus 


(c). where the holder is an individual and the corporation is a taxable Cana- 
dian corporation, the total of all amounts each of which is a dividend (other 
than a capital gains dividend within the meaning assigned by subsection 
131(1)) on the’share received before the particular time by: the holder or that 
would have been so received if this Act were read without reference to sub- 
section 104(19), 


(d) where the holder is a corporation, the total of all amounts each of which 
is , 


(i) a taxable dividend, to the extent of the amount thereof that was de- 
ductible under this section, section 113 or subsection 115(1) or 138(6) in 
computing the holder’s taxable income or taxable income earned in 
Canada for any taxation year, or 


(ii) a dividend (other than a taxable dividend or a dividend deemed by 
subsection 131(1) to be a capital gains dividend), 


on the share received before the particular time by the holder, 


(e) where the holder is a partnership, the total of all amounts each of which 
is a dividend (other than a capital gains dividend within the meaning as- 


S. 112(4.2) 


signed by subsection 131(1)) on the share received before the particular time 
by the holder, and 


(f) in any other case, nil. 


Subpara. 112(4.1)(d)(i) substituted by 1994, c. 21, subsec. 51(3), applicable to 1990 et 
seq. and, where a taxpayer has elected under subsec. 84(7) of 1994, c. 7, Sch. If (1991, 
c. 49) (see below), to the taxpayer’s 1985 to 1989 taxation years, in which case, not- 
withstanding subsecs. 152(4) to (5), such assessments and determinations shall be made 
as are necessary to give effect to that amendment. That subpara. formerly read: 


(ii) a dividend, other than a taxable dividend, 


That portion of subsec. 112(4.1) following para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 84(3),, applicable (by subsec. 84(7)) i 


(a) to 1990 et seq:, and 


(b) where a taxpayer so elects by notifying the Minister of National Revenue in 
writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such 
an election made before December 11, 1993 shall be deemed to have been made 
before 1992], to the taxpayer’s 1985 to 1989 taxation years, in which case, not- 
withstanding subsecs. 152(4) to (5), such assessments of tax, interest and penalties 
shall be made as are necessary to give effect to the election, 


except that the subsec. as amended does not apply to the amount of a dividend received 
by a holder on which the holder was required to pay tax under Part VII of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read on March 31, 
1977. That portion of subsec. 112(4.1) formerly. read: 


be deemed to be the total of the fair market value of the share at the particular 

time otherwise determined and all amounts received before the particular time by 
the holder in respect of dividends (other than capital gains dividends within the 
meaning assigned by subsection 131(1)).on the share determined as if this Act 
were read without reference to subsection 104(19). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have been received. 


(4.11) Fair market value of shares held as inventory — 
excluded dividends — A qualified, dividend. shall not be. in- 
cluded in the total determined under paragraph (4.1)(a), (b) or (c) if 
the shareholder establishes. that 


(a) it was received while the shareholder and persons with whom 
the shareholder was not dealing at arm’s length did not hold in 
total more than 5% of the issued shares of any class of the capi- 
tal stock of the corporation from which the dividend was re- 
ceived; and 


(b) it was received on a share that the shareholder held through- 
out the 365-day period that ended at the time referred to in sub- 
section (4.1). 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(6.1) — Qualified dividend. , : 
History: The opening words of subsec. 112(4.11) amended by 2011, c. 24, subsec. 
22(8), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(4.11) A dividend shall not be included in the total determined under paragraph 
(4.1)(a), (b) or (c) where the shareholder establishes. that 


Subsec. 112(4.11) added by 1998, c. 19, subsec. 131(1), applicable to taxation years 
that end after April 26, 1995. 


(4.2) Loss on share held by trust — Subject to subsections 
(5.5) and (5.6), the amount of any loss of a trust from the. disposi- 
tion of a share that is property (other than capital property) of the 
trust is deemed, to be the amount of the loss determined without 
reference to this: subsection minus 


(a) the total of all amounts each of which is a dividend received 
by the trust on the share, to the extent that the amount was not 
designated under subsection 104(20) in respect of a beneficiary 
of the trust; and 


(b) the total of all amounts each of which is a dividend received 

on the share ‘that was designated under subsection’ 104(19) or 

(20) by the trust in respect of a beneficiary of the trust. 
Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 104(20) — Designation re, non-taxable dividends; 112(3.2) — Stop-loss_ rule; 
112(4.21), (4.22) — Exclusions for certain dividends; 112(5.2)C(b) — Adjustment for 
dividends received on mark-to-market property. See also at end of s. 112. 


History: Subsec. 112(4.2) amended by 1998, c. 19, subsec. 131(1), applicable to dis- 
positions that occur after April 26, 1995. Subsec. 112(4.2) formerly read: 


(4.2) Where no deduction permitted — Subject to subsections (5.5) and (5.6), 
where a taxpayer is a member of a partnership and the taxpayer receives a divi- 
dend in respect of a share that is not a capital property of the partnership, the 
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taxpayer's share of any loss of the partnership arising with respect to the share 
on which the dividend was received shall, unless it is established by the taxpayer 
that 


(a) the partnership held the share 365 days or longer before the loss. was 
sustained, and 


(b) the partnership, the taxpayer and persons with whom the taxpayer was 
not dealing at arm’s length did not, at the time the dividend was received, 
hold in the aggregate more than 5% of the issued shares of any class of the 
capital stock of the corporation from which the dividend was received, 


be deemed to be the amount of that loss, otherwise determined, minus 


(c) where the taxpayer is an individual and the corporation is a taxable Cana- 
dian corporation, the total of all amounts each of which is a dividend (other 
than a capital gains dividend within the meaning assigned by subsection 
131(1)) on the share received by the taxpayer, 


(d) where the taxpayer is a corporation, the total of all amounts each of 
which is 
(i) a taxable dividend, to the extent of the amount thereof that was de- 
ductible under this section or subsection 115(1) or 138(6) in computing 
the taxpayer’s taxable income or taxable income earned in Canada for 
any taxation year, or 


(ii) a dividend (other than a taxable dividend or a dividend deemed by 
subsection 131(1) to be a capital gains dividend), 


on the share received by the taxpayer, and 
(e) in any other case, nil. 


The opening words of subsec. 112(4.2) amended by 1995, c. 21, subsec. 56(5), applica- 
ble to dispositions occurring after October 30, 1994. The opening words formerly read: 


(4.2) Where no deduction permitted — Where a taxpayer is a member of a 
partnership and the taxpayer receives a dividend in respect of a share that is not a 
capital property of the partnership, the taxpayer’s share of any loss of the part- 
nership arising with respect to the share on which the dividend was received 
shall, unless it is established by the taxpayer that 
Subpara. 112(4.2)(d)(ii) substituted by 1994, c. 21, subsec. 51(4), applicable to the de- 
termination of losses arising in 1990 et seg. and, where a taxpayer has elected under 
subsec. 84(6) of 1994, c. 7, Sch. II (1991, c. 49) (see below), in the taxpayer’s 1985 to 
1989 taxation years, in which case, notwithstanding subsecs. 152(4) to (5), such assess- 
ments and determinations shall be made as are necessary to give effect to that amend- 
ment. That subpara. formerly read: 
(ii) a dividend, other than a taxable dividend, 
That portion of subsec. 112(4.2) following para. (b) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 84(4), applicable (by subsec. 84(6)) to the determination of losses 
arising 
(a) in 1990 et seqg., and 
(b) where a taxpayer so elects by notifying the Minister of National Revenue in 
writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 provides that such 
an election made before December 11, 1993 shall be deemed to have been made 
before 1992], in the taxpayer’s 1985 to 1989 taxation years, in which case, not- 
withstanding subsecs. 152(4) to (5), such assessments of tax, interest and penalties 
shall be made as are necessary to give effect to the election, 
except that the subsec. as amended does not apply to the amount of a dividend received 
by a taxpayer on which the taxpayer was required to, pay tax under Part VII of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read on 
March 31, 1977. That portion of subsec. 112(4.2) formerly read: 


be deemed to be the amount of the loss otherwise determined, minus the total of 
all amounts each of which is an amount received by the taxpayer in respect of 


(c) a dividend (other than capital gains dividends within the meaning as- 
signed by subsection 131(1)) on the share to the extent that the amount of 
that dividend was not an amount on which the taxpayer was required to pay 
tax under Part VII of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read on March Sao ih 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-328R3: Losses on shares on 
which dividends have been received. 


(4.21) Loss on share held by trust— excluded divi- 
dends — A qualified dividend shall not be included in the total 
determined under paragraph (4.2)(a) if the taxpayer establishes that 


(a) it was received when the trust’ and persons with whom the 
trust was not dealing at arm’s length did not own in total more 
than 5% of the issued shares of any class of the capital stock of 
the corporation from which the dividend was received: and 


(b) it was received on a share that the trust owned throughout the 
365-day period that ended immediately before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(5.6) — Stop-loss rules restricted: 112(6.1) — Qualified dividend. 


Income Tax Act, Part I 


History: The opening words of subsec. 112(4.21) amended by 2011, c, 24, subsec. 
22(9), applicable to dispositions occurring after March 21, 2011/The Opening words 
formerly read: 4 ritie 
(4.21) A dividend shall not be included in the total determined under paragraph 4 
(4.2)(a) where the taxpayer establishes that 
Subsec. 112(4.21) added by 1998, c. 19, subsec. 131(1), applicable to dispositions that 
occur after April 26, 1995. , 4 


(4.22) Loss on share held by trust — excluded divi- 
dends — A qualified dividend shall not be included in the total 
determined under paragraph (4.2)(b) if the taxpayer establishes that 


(a) it was received when the trust, the beneficiary and persons 
with whom the beneficiary was not dealing at arm’s length did 
not own in total more than 5% of the issued shares of any class 
of the capital stock of the corporation from which the dividend 
‘Was received; and 


(b) it was received on a share that the trust owned throughout the 
365-day period that ended immediately before the disposition. 


Related Provisions: 87(2)(x) — Amalgamations — flow-through to new corpora- 
tion; 112(5.6) — Stop-loss rules restricted; 112(6.1) — Qualified dividend. 


History: The opening words of subsec. 112(4.22) amended by 2011, c. 24, subsec. 
22(10), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(4.22) A dividend shall not be included in the total determined under paragraph 
(4.2)(b) where the taxpayer establishes that 


Subsec. 112(4.22) added by 1998, c. 19, subsec. 131(1), applicable to dispositions that 
occur after April 26, 1995. 


(4.3) [Repealed] 


History: Subsec. 112(4.3) repealed by 1998, c. 19, subsec. 131(2), applicable to dispo- 
sitions that occur after April 26, 1995. Subsec. 112(4.3) formerly read: 


(4.3) Idem — Subject to subsections (5.5) and (5.6), where a taxpayer is a bene- 
ficiary of a trust (other than a prescribed trust) that owns a share that is not capi- 
tal property and the taxpayer receives a taxable dividend in respect of that share 
pursuant to a designation under subsection 104(19) or the trust has made a desig- 
nation under subsection 104(20) in respect of the taxpayer for a dividend other 
than a taxable dividend on that share, the amount of any loss of the trust arising 
with respect to the share on which the dividend was subject to a designation 
Shall, unless it is established by the taxpayer that 


(a) the trust owned the share 365 days or longer before the loss was. sus- 

tained, and 

(b) the trust, the taxpayer and persons with whom the taxpayer was not deal- 

ing at arm’s length did not, at the time the dividend was received, own in the 

aggregate more than 5% of the issued shares of any class of the capital stock 

of the corporation from which the dividend was received, 
be deemed to be the amount of that loss otherwise determined, minus the total of 
all amounts each of which is a dividend (other than a capital gains dividend 
within the meaning assigned by subsection 131(1)) in respect of that share that 
was designated under subsection 104(19) or (20) in respect of the taxpayer. 

The opening words of subsec. 112(4.3) amended by 1995, c. 21, subsec. 56(6), applica- 
ble to dispositions occurring after October 30, 1994. The opening words formerly read: 

(4.3) Loss on share that is not capital property of trust — Where a taxpayer 
is a beneficiary of a trust (other than a prescribed trust) that owns a share that is 
not capital property and the taxpayer receives‘a taxable dividend in respect of 
that share pursuant to a designation under subsection 104(19) or the trust has 
made a designation under subsection 104(20) in respect of the taxpayer for a 
dividend other than a taxable dividend on that share, the amount of any loss of 
the trust arising with respect to the share on which the dividend was subject to a 
designation shall, unless it is established by the taxpayer that © 


(5) Disposition of share by financial institution — Subsec- 
tion (5.2) applies to the disposition of a share by a taxpayer in a 
taxation year where 
(a) the taxpayer is a financial institution in the year; 
(b) the share is a mark-to-market property for the year; and 
(c) the taxpayer received 
(i) a dividend on the share at a time when the taxpayer and 
persons with whom the taxpayer was not dealing at arm’s 
length held in total more than 5% of the issued shares of any 


class of the capital stock of the corporation from which the 
dividend was received, or 


(ii) a dividend on the share under subsection 84(3). 
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Related Provisions: — 87(2)(e.5) —Amalgamation — continuing corporation; 
~ 88(1)(h) — Windup — continuing corporation; 112(5.4) — Deemed dispositions and 
reacquisitions to be ignored; 138(11.5)(k.2) — Transfer of business by non-resident 
insurer. 
History: Para. 112(5)(c) amended by 2011, c. 24, subsec. 22(11), applicable to dispo- 
sitions occurring after March 21, 2011. Para. 112(5)(c) formerly read: 


(c) the taxpayer received a dividend on the share-at a time when the taxpayer and 
persons with whom the taxpayer was not dealing at arm’s length held in total 

- more than 5% of the issued shares of any class of the capital stock of the corpo- 
ration from which the dividend was received. 


Subsec. 112(5) added by 1995, c. 21, subsec. 56(7), applicable to dispositions in taxa- 
tion years that begin after October 1994. 


(6.1) Share held for less than one year — Subsection (5.2) ap- 
plies to the disposition of a share by a taxpayer in a taxation year 
where : 


(a) the disposition is an actual disposition, 


(b) the taxpayer did not hold the share throughout the 365-day 
period that ended immediately before the disposition; and 


(c) the share was a mark-to-market property of the taxpayer for a 
taxation year that begins after October 1994 and in which the 

taxpayer was a financial institution. 
Related Provisions: 87(2)(e5)— Amalgamation— continuing corporation, 
88(1)(h) — Windup — continuing corporation; 1 12(5.4) — Deemed dispositions and 
feacquisitions to be ignored, 138(11.5)(k.2) — Transfer of business by non-resident 
insurer. ys 
History: Para. 112(5.1)(b) amended by 1998, c. 19, subsec. 131(3), applicable to dis- 
positions that occur after April 26, 1995. Para, 112(5.1)(b) formerly read: 

(b) the taxpayer held:the share for less than.365 days, and 


Subsec. 112(5.1) added by 1995, c..21, subsec. 56(7), applicable to dispositions in taxa- 
tion years that begin after October 1994. 


(5.2) Adjustment re dividends — Subject to subsection (5.3), 
where subsection (5) or (5.1) provides that this subsection applies to 
the disposition of a share by a taxpayer at any time, the taxpayer’s 
proceeds of disposition shall be deemed to be the amount deter- 
mined by the formula 


A+B-(C-D) 
where 


A is the taxpayer’s proceeds determined without reference to this 
subsection, 


B is the lesser of 


(a) the loss, if any, from the disposition of the share that 
would be determined before the application of this subsection 
if the cost of the share to any taxpayer were determined with- 
out reference to 


(i) paragraphs 87(2)(e.2) and (e.4), 88(1)(c), 138(11.5)(e) 
and 142.5(2)(b), 


_(ii) subsection 85(1), where the provisions of that subsec- 
tion are required by paragraph 138(11.5)(e) to, be applied, 
and 


(iii) paragraph 142.6(1)(d), and 
(b) the total of all amounts each of which is 


(i) where the taxpayer is a corporation, a taxable dividend 
received by the taxpayer on the share, to the extent of the 
amount that was deductible under this section or subsec- 
tion 115(1) or 138(6) in computing the taxpayer’s taxable 
income or taxable income earned in Canada for any taxa- 
tion year, 


(ii) where the taxpayer is a partnership, a taxable dividend 
received by the taxpayer on the share, to the extent of the 
amount that was deductible under this section or subsec- 
tion 115(1) or 138(6) in computing the taxable income or 
taxable income earned in Canada for any taxation year of 
members of the partnership, 


(iii) where the taxpayer is a trust, an amount designated 
under subsection 104(19) in respect of a taxable dividend 
on the share, or 


S. 112(5.4)(b) 


(iv) a dividend (other than a taxable dividend) received by 
the taxpayer on the share, 


C is the total of all amounts each of which is the amount by which 


(a) the taxpayer’s proceeds of disposition on a deemed dispo- 
sition of the share before that time were increased because of 
this subsection, ; 


(b) where the taxpayer is a corporation or trust, a loss of the 
taxpayer on a deemed disposition of the share before that 
time was reduced because of subsection (3), (3.2), (4) or 
(4.2), or 


(c) where the taxpayer is a partnership, a loss of 'a member of 
the partnership on a deemed disposition of the share before 
that time was reduced because of subsection (3.1) or/(4.2), 
and 


D is the total of all amounts each of which is the amount by which 
the taxpayer’s procéeds of disposition on a deemed disposition 
of the share before that time were decreased because of this 
subsection. 

Related Provisions: 87(2)(e.5) — Amalgamation — continuing corporation, 

88(1)(h)— Windup — continuing corporation; 112(5.21) — Exclusion for’certain div- 

idends; 112(5.3),; (5.4) — Application; 112(5.5), (5.6) — Stop-loss rules not applicable; 

138(11.5)(k.2) — Transfer of business by non-resident insurer; 257 — Formula cannot 

calculate to less than zero. See also at end of 112(1). 


History: Subpara. (b)(iv) of the description of B, and para. (b) of the description of C 
in subsec. 112(5.2), amended by 1998, c. 19, subsecs. 131(4), (5), applicable to disposi- 
tions that occur after April 26, 1995. Subpara. B(b)(iv) and para. C(b) formerly read: 


(iv) a dividend (other than a taxable dividend or a dividend deemed by subsec- 
tion 131(1) to be a capital gains dividend) received by the taxpayer on the share, 


(b) where the taxpayer is a corporation or trust, a loss of the taxpayer on a 
deemed disposition of the share before that time was reduced because of subsec- 
tion (3), (3.2), (4) or (4.3), or 


Subsec. 112(5.2) added by 1995, c. 21, subsec. 56(7), applicable to dispositions in taxa- 
tion years that begin after October’ 1994. 


(5.21) Subsec. (5.2) — excluded dividends — A dividend, 
other than a dividend received under subsection 84(3), shall not be 
included in the total determined under paragraph (b) of the descrip- 
tion of B in subsection (5.2) unless 


(a) the dividend was received when the taxpayer and persons 
with whom the taxpayer did not deal at arm’s length held in total 
more than 5% of the issued shares of any class of the capital 
stock of the corporation from which the dividend was received; 
or 


(b) the share was not held by the taxpayer throughout the 365- 
day period that ended immediately before the disposition. 
History: The opening words of subsec. 112(5.21) amended by 2011, c. 24, subsec. 


22(12), applicable to dispositions occurring after March 21, 2011. The opening words 
formerly read: 


(5.21) A dividend shall not be included in the total determined under paragraph 
(b) of the description of B in subsection (5.2) unless 


Subsec. 112(5.21) added by 1998, c. 19, subsec. 131(6), applicable to dispositions that 
occur after April 26, 1995. 


(5.3) Adjustment not applicable — For the purpose of deter- 
mining the cost of a share to a taxpayer on a deemed reacquisition 
of the share after a deemed disposition of the share, the taxpayer’s 
proceeds of disposition shall be determined without regard to sub- 
section (5:2). 

History: Subsec. 112(5.3) added by 1995, c. 21, subsec. 56(7), applicable to disposi- 
tions in taxation years that begin after October 1994. 


(5.4) Deemed dispositions — Where a taxpayer disposes of a 
share at any time, 


(a) for the purpose of determining whether subsection (5.2) ap- 
plies to the disposition, the conditions in subsections (5) and 
(5.1) shall be applied without regard to a deemed disposition and 
reacquisition of the share before that time; and 


(b) total amounts under subsection (5.2) in respect of the dispo- 
sition shall be determined from the time when the taxpayer actu- 
ally acquired the share. 
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Related Provisions: 87(2)(e.5)— Amalgamation — continuing corporation; 
88(1)(h) — Windup — continuing corporation; 138(11.5)(k.2) — Transfer of business 
by non-resident insurer. 


History: Subsec. 112(5.4) added by 1995, c. 21, subsec. 56(7), applicable to disposi- 
tions in taxation years that begin after October 1994. 


(5.5) Stop-loss rules not applicable — Subsections (3) to (4) 
and (4.2) do not apply to the disposition of a share by a taxpayer in 
a taxation year that begins after October 1994 where 


(a) the share is a mark-to-market property for the year and the 
taxpayer is a financial institution in the year; or 


(b) subsection (5.2) applies to the disposition. 
Related Provisions: 112(5.6) — Transitional rules. 
History: The opening words of subsec. 112(5.5) amended by 1998, c. 19, subsec. 


131(7), applicable to dispositions that occur after April 26, 1995. The opening words 
formerly read: 


(5.5) Subsections (3) to (4), (4.2) and (4.3) do not apply to the disposition of a 
share by a taxpayer in a taxation year that begins after October 1994 where 


Subsec. 112(5.5) added by 1995, c. 21, subsec. 56(7), applicable to dispositions in taxa- 
tion years that begin after October 1994. 


(5.6) Stop-loss rules restricted — In determining whether any 
of subsections (3) to (4) and (4.2) apply to reduce a loss of a tax- 
payer from the disposition of a share, this Act shall be read without 
reference to paragraphs (3.01)(b) and (3.11)(b), subclauses 
(3.2)(a)(ii)(C)\() and (3.3)(a)(ii)(C)\() and paragraphs (3.31)(b), 
(3.32)(b), (4.01)(b), (4.21)(b) and (4.22)(b) where 


(a) the disposition occurs 


(i) because of subsection 142.5(2) in a taxation year that in- 
cludes October 31, 1994, or 


(ii) because of paragraph 142.6(1)(b) after October 30, 1994; 
or 


(b) the share was a mark-to-market property of the taxpayer for 
a taxation year that begins after October 1994 in which the tax- 
payer was a financial institution. 

History: The opening words of subsec. 112(5.6) amended by 1998, c. 19, subsec, 


131(8), applicable to dispositions that occur after April 26, 1995. The opening words 
formerly read: 


(5.6) In determining whether any of subsections (3) to (4), (4.2) and (4.3) apply 
to the disposition of a share by a taxpayer, each of those subsections shall be 
read without reference to paragraph (a) of the subsection where 


Subsec. 112(5.6) added by 1995, c. 21, subsec. 56(7), applicable to dispositions occur- 
ring after October 30, 1994. 


(6) Meaning of certain expressions — For the purposes of this 
section, 


(a) [“dividend”, “taxable dividend”] — “dividend” and 
“taxable dividend” do not include a capital gains dividend 
(within the meaning assigned by subsection 131(1)) or any divi- 
dend received by a taxpayer on which the taxpayer was required 
to pay tax under Part VII of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read on March 31, 
1977; 


Related Provisions: 248(1) — Definitions of “dividend” and “taxable dividend”, 


(b) [“control”] — one corporation is controlled by another cor- 
poration if more than 50% of its issued share capital (having full 
voting rights under all circumstances) belongs to the other cor- 
poration, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons with 
whom the other corporation does not deal at arm’s length; and 
(c) [“financial institution’, “mark-to-market pro- 
perty”] — “financial institution” and “mark-to-market pro- 
perty” have the meanings assigned by subsection 142.2(1). 
Related Provisions: See Related Provisions at end of s. 112 


History: Para. 112(6)(a) amended by 1998, c. 19, subsec. 131(9), applicable after 
April 26, 1995. Para. 112(6)(a) formerly read: 


(a) [“taxable dividend”] — “taxable dividend” does not include a capital gains 
dividend within the meaning assigned by subsection 131(1); 


Para. 112(6)(c) added by 1995, c. 21, subsec. 56(8), applicable to taxation years that 
begin after October 1994. 
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(6.1) Interpretation — qualified dividend — For the purposes | 


of this section, a dividend on a share is a qualified dividend to the 
extent that 


(a) it is a dividend other than a dividend received under subsec- 
tion 84(3); or 


(b) it is received under subsection 84(3) and, 


(i) if the share is held by an individual other than a trust, the 
dividend is received by the individual, 


(ii) if the share is held by a corporation, the dividend is re- 
ceived by the corporation while it is a private corporation, 
and is paid by another private corporation, 


(iii) if the share is held by a trust, 
(A) the dividend is received by the trust, 


(B) the dividend is designated under subsection 104(19) 
by the trust in respect of a beneficiary and 


(I) the beneficiary is an individual other than a trust, 


(II) the beneficiary is a private corporation when the 
dividend is received by it and the dividend is paid by 
another private corporation, 


(III) the beneficiary is another trust that does not des- 
ignate the dividend under subsection 104(19), or 


(IV) the beneficiary is a partnership all of the mem- 
bers of which are, when the dividend is received, a 
person described by any of subclauses (I) to (II), or 


(C) the dividend is designated by the trust under subsec- 
tion 104(19) in respect of a beneficiary that is another 
trust or a partnership and the trust establishes that the div- 
idend is received by a person described by any of sub- 
clauses (B)(I) to (III), and 


(iv) if the share is held by a partnership, 


(A) the dividend is included in the income of a member of 
a partnership and 


(I) the member is an individual, or 


(II) the member is a private corporation when the divi- 
dend is received by it and the dividend is paid by an- 
other private corporation, or 


(B) the dividend is designated under subsection 104(19) 
by a member of a partnership that is a trust in respect of a 
beneficiary described by any of subclauses (iii)(B)(I) to 
(IV) or is described by clause (iii)(C). 
History: Subsec. 112(6.1) added by 2011, c. 24, subsec. 22(13), applicable to disposi- 
tions occurring after March 21, 2011. 


(7) Rules where shares exchanged — Where a share (in this 
subsection referred to as the “new share”) has been acquired in ex- 
change for another share (in this subsection referred to as the “old 
share”) in a transaction to which section 51, 85.1, 86 or 87 applies, 
for the purposes of the application of any of subsections (3) to 
(3.32) in respect of a disposition of the new share, the new share is 
deemed to be the same share as the old share, except that 


(a) any dividend received on the old share is deemed for those 
purposes to have been received on the new share only to the 
extent of the proportion of the dividend that 


(i) the shareholder’s adjusted cost base of the new share im- 
mediately after the exchange 


is of 


(ii) the shareholder’s adjusted cost base of all new shares im- 
mediately after the exchange acquired in exchange for the 
old share; and 


(b) the amount, if any, by which a loss from the disposition of 
the new share is reduced because of the application of this sub- 
section shall not exceed the proportion of the shareholder’s ad- 
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justed cost base of the old share immediately before the ex- 
change that 


(i) the shareholder’s adjusted cost base of the new share. im- 
mediately after the exchange 


is of 
(ii) the shareholder’s adjusted cost base of all new shares, 


' immediately after the exchange, acquired in exchange for the 
old share. 


Related Provisions: 40(3.7) — Application to non-resident individual. 


History: Subsec. 112(7) amended by 1998, c. 19, subsec. 131(10), applicable to dispo- 
sitions that occur after April 26, 1995. Subsec. 112(7) formerly read: 


(7) Where at a particular time a share (in this subsection referred to as the “new 
share”) has been acquired by a corporation, partnership or trust (in this subsec- 
tion referred to as the “holder”) in exchange for another share (in this subsection 
referred to as the “old share”) by means of a transaction to which section 51, 
85.1, 86 or 87 applies, any reference in subsection (3), (3.1) or (3.2), to a share 
shall be deemed to include a reference to the new share and the old share as 
though they were the same share, except that the total of the amounts to be de- 
ducted from a loss otherwise determined on any new share of the holder, in re- 
spect of dividends received, or designated by the holder, in respect of the share, 
shall be deemed to be the total of 


(a) the total of all amounts each of which is an amount that would be deter- 
mined under subsection (3), (3.1) or (3.2) in respect of a taxable dividend, a 
capital dividend or a life insurance capital dividend received or designated 
by the holder in respect of the new share only, and 


(b) the amount determined by the formula 
B 

AxX= 

C 


where 


A is the total of all amounts each of which is the amount determined in 
respect of an old share exchanged by the holder at the particular time 
equal to the lesser of 


(i) the total of all amounts each of which is received or designated 
by the holder in respect of a taxable dividend, a capital dividend or 
a life insurance capital dividend on the old share, and 


(ii) the adjusted cost base to the holder of the old share immediately 
before the particular time, 


B_ is the adjusted cost base to the holder of the new share immediately after 
the exchange, and 


C_ is the adjusted cost base to the holder of all new shares immediately 
‘after the exchange, 


to the extent that those amounts were not amounts on which the holder was re- 
quired to pay tax under Part VII of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read on March 31, 1977. 


Para. 112(7)(b) substituted by 1994, c. 21, subsec. 51(5), applicable to losses arising in 
1992 et seg. That para. formerly read: 


(b) that proportion of the total of all amounts each of which is an amount re- 
ceived or designated by the holder in respect of a taxable dividend, a capital 
dividend or a life insurance capital dividend on all the old shares exchanged at 
the particular time that 


(i) the adjusted cost base to the holder of the new share immediately after the 
exchange ; 


is of 
(ii) ‘the adjusted cost base to the holder of all new shares immediately after 
the exchange 


Interpretation Bulletins [subsec. 112(7)]: IT-88R2: Stock dividends; IT-269R4: 
Part IV tax on dividends received by a private corporation or a subject corporation; IT- 
328R3: Losses on shares on which dividends have been received. 


Related Provisions [s. 112]: 66(1) — Exploration development expenses of princi- 
pal-business corporations; 82(2) — Certain dividends deemed received by taxpayer; 
104(19) — Taxable dividends flowed through trust; 138(6) — Insurance corpora- 
tions — Deduction for dividends from taxable corporations; 187.2 — Tax on dividends 
on taxable preferred shares; 187.3 — Tax on dividends on taxable RFI shares. 


Definitions [s. 112]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm’s 
length” — 251(1); “‘business” — 248(1); “Canada” — 255; “capital dividend” — 
83(2), 248(1); “capital property” — 54, 248(1); “carried on a business in Canada” — 
253: “class” — 248(6); “consequence of the individual’s death” — 248(8); “con- 
trolled” — 112(6)(b), 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); 
“designated stock exchange’ — 248(1), 262; “disposition” — 248(1); “dividend” — 
112(6)(a), 248(1); “dividend rental arrangement” — 248(1); “exempt share” — 
112(2.6), (2:7); “financial institution” — 112(6)(c),. 142.2(1); “foreign affiliate” — 
95(1), 248(1); “grandfathered share”? — 248(1); “guarantee agreement”, “guarantor” — 
112(2.2)(a); “individual”, “insurance corporation” — 248(1); “investment. corpora- 
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tion” — 130(3)(a), 248(1); “investor”, “issuer” — 112(2.6); “life insurance capital div- 
idend” — 248(1); “mark-to-market property” — 112(6)(c), 142.2(1); “mutual fund cor- 
poration” — 131(8), 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be 
repealed], 132.2(3)(n) [draft], 248(1); “non-resident-owned investment corporation” — 
133(8), 248(1); “permanent establishment” — Reg. 8201; “person”, “prescribed”, “pro- 
perty” — 248(1); “qualified dividend” — 112(6.1); “received” — 248(7); “regula- 
tion” — 248(1); “related” — 112(2.9), 251; “resident in Canada” — 250; “restricted fi- 
nancial institution” — 248(1); “series of transactions” — 248(10); “share” — 112(7), 
248(1); “short-term preferred share” — 248(1); “specified financial institution” — 
248(1), 248(14); “specified person” — 112(2.22)(b); “substituted” — 248(5); “tax pay- 
able” — 248(2); “taxable Canadian corporation” — 89(1), 248(1); “taxable divi- 
dend” — 89(1), 112(6)(a), 248(1); “taxable income” — 2(2), 248(1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxable preferred share” — 248(1); “taxation 
year” — 249; “taxpayer”, “term preferred share” — 248(1); “trust” — 104(1), 248(1), 
(3); “written” — Interpretation Act 35(1)“writing”. 


113. (1) Deduction in respect of dividend received from 
foreign affiliate — Where in a taxation year a corporation resi- 
dent in Canada has received a dividend on a share owned by it of 
the capital stock of a foreign affiliate of the corporation, there may 
be deducted from the income for the year of the corporation for the 
purpose of computing its taxable income for the year, an amount 
equal to the total of 


(a) an amount equal to such portion of the dividend as is pre- 
scribed to have been paid out of the exempt surplus, as defined 
by regulation (in this Part referred to as “exempt surplus’) of the 
affiliate, 
Selected Cases [para. 113(1)(a)]: Old HW-GW Ltd. v. Canada, [1993] 1 C.T.C. 
363 (FCA); leave to appeal to SCC refused (Sept. 30, 1993), Doc. 23591 (SCC) (Puerto 
Rico separate country from U.S. under subsecs. 5907(10) and (11) of Regulations; in- 
centive to promote sales from Puerto Rico to U.S. was “export” incentive; dividends 
from foreign affiliate in Puerto Rico not from “exempt surplus”). 


jai Vest of any y, YIN 
nal amount in respect ybrid underlying tax” and _ 
anics for the additional deduction are similar to those for 
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taxable surplus, with one important difference: the 
based on the relevant tax factor minus one -half. 
New paragraph 113(1)(a.1) applies to dividends re 


Oe aU 
all of the shares « 


_ ceeds of $1,500. 


4. The shares of FA2 are excluded property, as 
the time of their saie to Canco. ce oO 
09. FAVs capital gain of $500 is subject to foreign income tax of $50. 

6. On July I, 2012, FAI pays a cash dividend of $450 to Canco. No fore 

withholding tax is levied in respect of the dividend. == pogo 
7. Immediately prior to the sale of the FA2 shares by FAI to Canco, neither FAL 
nor FA2 had any surplus or deficit balances in respect of Canco. oe 

8. Canco’s tax rate for its 2012 taxation year is 25%. - 


defined in subsection 95(1 Z 


. 
ee ae | 


Analysis: 1 B55 
_ Since no portion of FA1’s capital gain on the disposition of the FA2 shares is” 
__ included in FAPI (because the shares are excluded property), FA1’s capital gain 

of $500 is included in its hybrid surplus at the time of the disposition. In addi- 
tion, the $50 of foreign income tax paid by FAI is included in FAI’s hybrid 
underlying tax and reduces FAI1’s hybrid surplus. i : 
The $450 dividend paid by FAI on July 1, 2012 is deemed to be paid out of 
FAIL’s hybrid surplus. As such, Canco will entitled to the following deductions 
under paragraph 113(1)(a.1): ‘ ire o cee 


113(1)(a.l)(i) 


50% x $450 — $225 


113(1)(a.1)(ii) 


The lesser of. (A) $50 x 3.5 [being (1/0.25) - 0.5]; and $175 


(B) the amount determined in (a.1)(i) 225 $175 


Total paragraph 113(1)(a.1) deductions $400 


It is notable that if the $500 gain in this example had been subject to the pre- 
August 19, 2011 regime whereby 50% of the capital gain would be included in 

FAI’s exempt surplus and 50% in taxable surplus (with the $50 included in 
FAI’s underlying foreign tax and reducing taxable surplus), the subsection 

113(1) deductions in respect of 4 total distribution by FAI of the resulting ex- 

empt and taxable surplus balances would also aggregate $400, as follows: 


L13(1 us a) $250 
113(1)(b) 
The lesser of: oe $50 x 3 sue (10.25) — 1}; aad $150 

(ii) the taxable surplus dividend 200 $150 
Total subsection 11 3(1) deductions - : $400 


It is also noteworthy that, under the hybrid surplus regime, if the foreign tax rate 
in respect of the capital gain had been one-half of the 25% Canadian tax rate, 
ie, equal to the Canadian capital gains rate, such that hybrid underlying tax 

would be $500 x 12.5% = $62.50 and hybrid surplus would be $500 — $62.50 = 
$437.50, the relevant numbers would be as follows: oe 
L13(1)a.l fi) — 


(50% x $437.50 


13a Lyi) 
“The lesser of (A) $62.50 x 3.5 [being (1/0.25) - 
_ (B) the amount dete 
(a.1)(i) 


rmined in 
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(b) an amount equal to the lesser of 


(i) the product obtained when the foreign tax. prescribed to be 
applicable to such portion of the dividend as is prescribed to 
have been paid out of the taxable surplus, as defined by regu- 
lation (in this Part referred to as “taxable surplus”) of the af- 
filiate is multiplied by the amount by which 


(A) the relevant tax factor 


it 
, the meaning of “re 


exceeds 
(B) one, and 
(ii) that portion of the dividend, 
(c) an amount equal to the lesser of 
(i) the product obtained when 


(A) the non-business-income tax paid by the corporation 
applicable to such portion of the dividend as is prescribed 
to have been paid out of the taxable surplus of the affiliate 


is multiplied by 

(B) the relevant tax factor, and 
a Proposed Amendment — 113(1)(c)(i) sary 
Oe ee ee oe eee 


hee (B) 
Application: The July 16, 2010 draft legislation (Part 1 
will amend cl. 113(1)(c)()(B) to read as above, applica 


Technical Notes (July 2010): See under 113(1)(b)(i)(A) above. _ 


(ii) the amount by which such portion of the dividend as is 
prescribed to have been paid out of the taxable surplus of the 
affiliate exceeds the deduction in respect thereof referred to 
in paragraph (b); and 


(d) an amount equal to such portion of the dividend as is pre- 
scribed to have been paid out of the pre-acquisition surplus of 
the affiliate, 


and for the purposes of this subsection and subdivision i of Division 
B; the corporation may make such elections as may be prescribed. 


Related Provisions: 20(13)— Deduction for dividend; 90(6)(a) — Deduction 
against upstream loan inclusion from foreign affiliate where dividend would be deduct- 
ible under 113(1)(a)-(b); 91(5) — Amounts deductible in respect of dividends re- 
ceived; 92(2)— ACB reduction where amount deductible under — 113(1)(d); 
92(4)(6) — Where dividend from: pre-acquisition surplus received by: partnership; 
93(1.2) — Disposition of share of foreign affiliate held by partnership; 93(2)(2.31) — 
Stop-loss rules; 93(3) — Exempt dividends: 93.1(1) — Where shares are owned by 
partnership; 93.1(2) — Dividend on shares of foreign. affiliate held by partnership; 
111(8)“non-capital loss”A:E — Carryforward of dividend deduction. as non-capital 
loss; 112(2) — Deduction for dividend received from corporation that is not a foreign 
affiliate; 113(4) — Dividend received before 1976; 186(1) — Part IV tax on. certain 
taxable dividends; 186(3)“assessable dividend” — Part IV tax; Reg. 5907(2.02) — 
Anti-avoidance rule — surplus. See also at end of s. 113. 


Regulations: 5900-5902, 5906, 5907 (prescribed 
scribed elections, definitions); 5900( 1)(c) ( 
surplus, taxable surplus). 


portion, prescribed foreign tax, pre- 
pre-acquisition surplus); 5907(1.01) (exempt 
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Interpretation Bulletins: IT-269R4: Part IV taxon taxable dividends received by a 
private corporation or a subject*corporation; IT-328R3: Losses on shares on’which div- 
_ jdends have been received. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


CRA Audit Manual: 15.11.4: Tax treaties — relief from double taxation; 15.12.2: 
Foreign accrual property income (FAPI) and foreign affiliates. 


(2) Additional deduction — Where, at any particular time in a 
taxation year ending after 1975, a corporation resident in Canada 
has received a dividend on a share owned by it at the end of its 
1975 taxation year of the capital stock of a foreign affiliate of the 
corporation, there may be deducted from the income for the year of 
the corporation for the purpose of computing its taxable income for 
the year, an amount in respect of the dividend equal to the lesser of 


(a) the amount, if any, by which the amount of the dividend so 
received exceeds the total of . 


(i) the deduction in respect of the dividend permitted by sub- 
section 91(5) in computing the corporation’s income for the 
year, and 


(ii) the deduction in respect of the dividend permitted by sub- 
section (1) from the income for the year of the corporation 
for the purpose of computing its taxable income, and 


_(b) the amount, if any, by which 


(i) the adjusted cost ‘base to the corporation of the share at the 
end of its 1975 taxation year 


exceeds the total of 
_ (ii) [Repealed under former Act] .) 


(iii) such amounts ‘in respect of dividends received by the 
corporation on the share after the end of its 1975 taxation 
year and before the particular time as are deductible under 
paragraph (1)(d).in computing the taxable income of the cor- 
poration for taxation years ending after 1975, 


(iii.1) the total of all amounts received by the corporation on 
the share after the end of its 1975 taxation year and before 
the particular time on a reduction of the paid-up capital of the 
foreign affiliate in respect of the share, and 


e 
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(iv) the total of all amounts deducted under this subsection in 
respect of dividends received by the corporation on the share 
before the particular time. 

Related Provisions: 92 — ACB of share in foreign affiliate; 113(1) — Deduction in 


respect of dividend received from foreign affiliate; 186(3)‘‘assessable dividend” — Part 
IV tax. See also at end of.s. 113. 


interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-269R4: 
Part IV tax on taxable dividends received by a private corporation-or a subject 
corporation. 


(3) Definitions — In this section, 


S. 114 


‘“non-business-income tax” paid by a taxpayer has the meaning as- 
signed by subsection 126(7); sige 


“relevant tax factor”, has the meaning assigned by subsection 
951) 


(4) Portion of dividend deemed paid out of exempt sur- 
plus — Such portion of any dividend received at any time in a tax- 
ation year by a corporation resident in Canada on a share owned by 
it of the capital stock of a foreign affiliate of the corporation, that 
was received after the 1971 taxation year of the affiliate and before 
the affiliate’s 1976. taxation year, as exceeds the amount deductible 
in respect of the dividend under paragraph  (1)(d).in computing the 
corporation’s taxable income for the year shall, for the purposes of 
paragraph (1)(a), be deemed to be the portion of the dividend pre- 
scribed to have been paid out of the exempt surplus of the affiliate. 
Related Provisions: 113(1) — Deduction in respect of dividend received from for- 
eign affiliate. See also at end of s, 113. 

Related Provisions [s. 113]: 66(1) — Exploration and development expenses of 
principal-business corporations; 80.1(4) — Assets acquired from foreign affiliate of 
taxpayer as dividend in kind or as benefit to shareholder, 82(2) — Dividend deemed 
received by taxpayer; 126(4) — Portion of foreign tax not included; 187.2 — Tax on 
dividends on taxable preferred. shares; 187.3-—Tax on dividends on taxable RFI 
shares;, 258(3) —Certain dividends on. preferred. shares. deemed) to be. interest; 
258(5) — Deemed interest \on certain shares. 

Definitions [s. 113]: “adjusted cost base” — 54; “amount” — 248(1), “Canada” — 
255; “corporation” — 248(1), Interpretation Act 35(1), “dividend” — 248(1); “exempt 
surplus” — 113(1)(a), Reg. 5907(1), (1.01); “foreign affiliate” — 95(1), 248(1); “hy- 
brid surplus” —.113(1)(a.1)@, Reg. 5900(1)(a.1); 5901(L(a.1), 5907(1); (1.01); “indi- 
vidual” — 248(1); “non-business-income tax” — 113(3), 126(7); “paid-up capital” — 
89(1), 248(1); “portion of the dividend” — Reg. 5900(1); “pre-acquisition surplus” — 
Reg. 5900(1)(c), 5901(1)(c); “prescribed”, “regulation” —.248(1); “relevant tax fac- 
tor’ — 95(1), 113(3); “resident in Canada’ — 250; “share”? — 248(1); “taxable in- 
come” — 2(2), 248(1); “taxable surplus” — 113(1)(b)@), Reg. 5900(1)(b), 5901(1)(b), 
5907(1), (1.01); “taxation year” — 249; “taxpayer” —-248(1). 


114. Individual resident in Canada for only part of year — 
Notwithstanding subsection 2(2), the taxable income for a taxation 
year of an individual who is resident in Canada throughout part of 
the year and non-resident throughout another part of the year is the 
amount, if any, by which 


(a) the amount that would be the individual’s income for’ the 
year if the individual had no income or losses, for the part of the 
year throughout which the individual was non-resident, other 
than 


(i) income or losses described in paragraphs .115(1)(a) to (c), 
and © 


(ii) income that would have been included in the individual’s 
taxable income earned in Canada for the year under subpara- 
graph 115(1)(a)(v) if the part of the year throughout which 
the individual was non-resident were the whole taxation year, 


exceeds the total of 


(b) the deductions: permitted by subsection. 111(1) and, to the 
extent that they relate to amounts included in computing’ the 
amount determined under paragraph (a), the deductions permit- 
ted by any of paragraphs 110(1)(d) to (d.2) and (f), and 


(c) any other deduction permitted for the purpose of computing 
taxable income to the, extent that 


(i) it can reasonably be’ considered to be applicable to the part 
of the year throughout which the individual was resident in 
Canada, or 


(ii) if all or substantially all of the individual’s income for the 
part of| the year throughout which the individual was non- 
resident is included in the amount determined under para- 
graph (a), it can reasonably be considered to be applicable to 
that part of the year. 
Related Provisions: 66(4.3) — Foreign exploration and development expenses of 
part-year resident, 111(9) — Losses where taxpayer not resident in Canada; 118.91 — 
Part-year resident — deductions from tax; 119 — Credit to former resident where stop- 
loss rule applies; 120(3)(a) — Effect of's. 114 where income earned in no province or 
in’ Quebec; 126(2.1) — Foreign tax’ credit where s..114 applies; 128.1 — Change in 
residence. 
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History: S. 114 amended by 2001, c. 17, s. 89, applicable to 1998 et seq. S. 114 for- 
merly read: 


114. Notwithstanding subsection 2(2), where an individual is resident in Canada 
throughout part of a taxation year, and throughout another part of the year is 
non-resident, the individual’s taxable income for the year is the amount, if any, 
by which the total of 


(a) the individual’s income for the period or periods in the year throughout 
which the individual is resident in Canada, computed without regard to sec- 
tion 61.2 and as though that period or those periods were the whole taxation 
year, and 


(b) the amount that would be the individual’s taxable income earned in Can- 
ada for the year if at no time in the year the individual had been resident in 
Canada, computed as though the part of the year that is not in the period or 
periods referred to in paragraph (a) were the whole taxation year, 


exceeds 
(c) the total of 


(i) such of the deductions permitted for the purpose of computing taxa- 
ble income as can reasonably be considered wholly applicable, and 


(ii) such part of any other of those deductions as can reasonably be con- 
sidered applicable 


to the period or periods referred to in paragraph (a), 


except that the total of all amounts included in computing the total determined 
under paragraph (c) and all amounts deducted because of paragraphs 115(1)(d) to 
(f) in respect of the individual for the year shall not exceed the total of the 
amounts that would have been deductible in computing the individual’s taxable 
income for the year had the individual been resident in Canada throughout the 
year. 


Para. 114(a) amended by 1995, c. 21, s. 37, applicable to taxation years that end after 
February 21, 1994. Para. (a) formerly read: 


(a) the individual’s income for the period or periods in the year throughout 
which the individual is resident in Canada, computed as though that period or 
those periods were the whole taxation year, and 


All that portion of s. 114 preceding para. (b) substituted by 1994, c. 21, s. 52, applica- 
ble to 1992 et seq., except that a taxpayer may elect that the amendment not apply to 
the taxpayer’s 1992 taxation year by notifying the Minister of National Revenue in 
writing before the end of December 1994. That portion of s. 114 formerly read: 


114. Individual resident in Canada for only part of year — Notwithstanding 
subsection 2(2), where an individual is resident in Canada during part of a taxa- 
tion year, and during some other part of the year is not resident in Canada, is not 
employed in Canada and is not carrying on business in Canada, for the purposes 
of this Part, the individual’s taxable income for the year is the amount, if any, by 
which the total of 


(a) the individual’s income for the period or periods in the year throughout 
which the individual is resident in Canada, is employed in Canada or is car- 
rying on business in Canada, computed as though that period or those peri- 
ods were the whole taxation year and as though any disposition of property 
deemed by subsection 48(1) to have been made because the individual 
ceased to be resident in Canada were made in that period or those periods, 
and 


S. 114 substituted by 1994, c. 7, Sch. II (1991, c, 49), s. 85, applicable to 1988 et seq. 
S. 114 formerly read: 


114. Individual resident in Canada during part only of year — Notwithstand- 
ing subsection 2(2), where an individual was resident in Canada during part of a 
taxation year, and during some other part of the year was not resident in Canada, 
was not employed in Canada and was not carrying on business in Canada, for the 
purpose of this Part, the individual’s taxable income for the taxation year is the 
total of 


(a) the individual’s income for the period or periods in the year throughout 
which the individual was resident in Canada, was employed in Canada or 
was carrying on business in Canada, computed as though that period or those 
periods were the whole taxation year and as though any disposition of pro- 
perty deemed by subsection 48(1) to have been made by reason of the indivi- 
dual having ceased to be resident in Canada were made in the period or 
periods, and 


(b) the amount that would be the individual’s taxable income earned in Can- 
ada for the year if at no time in the year the individual had been resident in 
Canada, computed as though the portion of the year that is not in the period 
or periods referred to in paragraph (a) were the whole taxation year, 


minus the total of such of the deductions permitted for the purpose of computing 
taxable income as may reasonably be considered wholly applicable to the period 
or periods referred to in paragraph (a) and of such part of any other of those 
deductions as may reasonably be considered applicable to the period or periods. 


Selected Cases [s. 114]: Grant v. R., [2007] 4 C.T.C. 41 (FCA); aff’g [2006] 5 


C.T.C. 2207 (TCC) (“Taxable income” has narrower definition than in s. 248); Taylor 
v. Canada, [1991] 1 C.T.C. 304 (FCA) (No carryforward of “non-capital loss of other 
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years” incurred during non-residency); Taylor v. Canada, [1988] 2 C.T.C. 226 


(FCTD); rev’d [1991] 1 C.T.C. 304 (FCA) (Div. B deductions not restricted to those © 


reasonably considered wholly applicable to period of residence); Schujahn v. MNR, 
[1962] C.T.C. 364 (Exch.) (Intention not relevant; residence is question of fact). 


ada” — 248(1); “taxation year” — 249. ; 
Interpretation Bulletins [s. 114]: IT-221R3: Determination of an individual’s resi- 
dence status; IT-262R2: Losses of non-residents and part-year residents; IT-497R4: 
Overseas employment tax credit. 


Forms: T1248 SCH D: Information about your residency status; T4056: Emigrants 
and income tax [guide]; T4058: Non-residents and income tax [guide], 


114.1 [Repealed] 


History: S. 114.1 repealed by 2001, c. 17, s. 89, applicable to 1998 et seg. S. 114.1 
formerly read: 


114.1 Application of subsec. 115(2) — In applying section 115 for the pur- 
poses of section 114, the references in paragraphs 115(2)(b), (b.1) and (c) to 
“who had, in any previous year, ceased to be resident in Canada” shall be read as 
references to “who has, in the year, or had, in any previous year, ceased to be 
resident in Canada”. 


114.2 Deductions in separate returns — Where a separate re- 
turn of income with respect to a taxpayer is filed under subsection 
70(2), 104(23) or 150(4) for a particular period and another return 
of income under this Part with respect to the taxpayer is filed for a 
period ending in the calendar year in which the particular period 
ends, for the purpose of computing the taxable income under this 
Part of the taxpayer in those returns, the total of all deductions 
claimed in all those returns under section 110 shall not exceed the 
total that could be deducted under that section for the year with re- 
spect to the taxpayer if no separate returns were filed under subsec- 
tions 70(2), 104(23) and 150(4). 

Related Provisions: 118.93 — Credits in separate returns. 

Definitions [s. 114.2]: “calendar year” — Interpretation Act 37(1)(a); “taxable in- 
come” — 2(2), 248(1); “taxpayer” — 248(1). 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another 
person”. 


DIVISION D — TAXABLE INCOME EARNED IN 
CANADA BY NON-RESIDENTS 


115. (1) Non-resident’s taxable income [earned] in Canada 
— For the purposes of this Act, the taxable income earned in Can- 
ada for a taxation year of a person who at no time in the year is 
resident in Canada is the amount, if any, by which the amount that 
would be the non-resident person’s income for the year under sec- 
tion 3 if 

(a) the non-resident person had no income other than 


(i) incomes from the duties of offices and employments per- 
formed by the non-resident person in Canada and, if the per- 
son was resident in Canada at the time the person performed 
the duties, outside Canada, 


(ii) incomes from businesses carried on by the non-resident 
person in Canada which, in the case of the Canadian banking 
business of an authorized foreign bank, is, subject to this 
Part, the profit from that business computed using the bank’s 
branch financial statements (within the meaning assigned by 
subsection 20.2(1)), 


(iii) taxable capital gains from dispositions described in para- 
graph (b), 

(iii.1) the amount by which the amount required by para- 
graph 59(3.2)(c) to be included in computing the non-resi- 
dent person’s income for the year exceeds any portion of that 
amount that was included in computing the non-resident per- 
son’s income from a business carried on by the non-resident 
person in Canada, 


(11.2) amounts required by section 13 to be included in com- 
puting the non-resident person’s income for the year in re- 
spect of dispositions of properties to the extent that those 
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Definitions [s. 114]: “amount”, “individual”, “non-resident” — 248(1); “resident in | 
Canada” — 94(3)(a)(viii), 250; “taxable income”, “taxable income earned in Can- | 
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amounts were not included in computing the non-resident 
person’s income from a business carried on by, the non-resi- 
dent person in Canada, 


(iii.21) the total of all amounts, each of which is an amount — 


included under subparagraph 56(1)(r)(v) or! section 56.3 in 
computing the non-resident person’s income for the year, 


(iii.3) in any case where, in the year, the non-resident person 
carried on a business in Canada described in any of 
paragraphs (a) to (g), of the definition “principal-business 
corporation” in subsection 66(15), all amounts in respect of a 
Canadian resource property that would be required to be in- 
cluded in computing the non-resident person’s income for the 
year under this Part.if the non-resident person were resident 
in Canada at any time in the year, to the extent that those 
amounts are not included in computing the non-resident per- 
son’s income by virtue of subparagraph (ii) or (iii.1), 


(iv) the amount, if any, by which any amount required by 
subsection 106(2) to'be included in computing the non-resi- 
dent person’s income for the year as proceeds of the disposi- 
tion of an income interest in a trust resident in Canada ex- 
ceeds the amount in respect of that income interest that 
would, if the non-resident person had been resident in Can- 
ada throughout the year, be deductible under subsection 
106(1) in computing the non-resident person’s income for the 
year, 


(iv.1) the amount, if any, by which any amount required by 
subsection 96(1.2) to be included in computing the non-resi- 
dent person’s income for the year as proceeds of the disposi- 
tion of a right to a share of the income or loss under an agree- 
ment referred to in paragraph 96(1.1)(a) exceeds the amount 
in respect of that right that would, if the non-resident person 
had been resident in Canada throughout the year, be deducti- 
ble under subsection 96(1.3) in computing the non-resident 
person’s income for the year, 


(v) in the case of a non-resident person described in subsec- 
tion (2), the total.determined under paragraph (2)(e) in re- 
spect of the non-resident person, 


(vi) the amount that would have been required to be included 
in computing the non-resident person’s income in respect of 
a life insurance policy in Canada by virtue-of subsection 
148(1) or (1.1) if the non-resident person had been resident 
in Canada throughout the year, and 


(vii) in the case of an authorized foreign bank, the amount 
claimed by the bank to the extent that the inclusion of the 
amount in income 


(A) increases any amount deductible. by the bank under 
subsection 126(1) for the year, and 


(B) does not increase an amount deductible by the bank 
under section 127 for the year, 


Selected Cases [para. 115(1)(a)]: Price v. R., [2012] 1 C.T.C. 2264 (TCC) (Non- 
resident pilot’s income calculated by minutes of flight, notexpanded theory of aircraft 
management); Granaas v. R., [2010] 1 C.T.C. 2217 (TCC) (Superannuation benefits 
not income from employment); Blawer v. R., [2008] 4 C.T.C..2107 (TCC) (Wage loss 
replacement benefit payments received by non-resident not income earned in Canada); 
Sutcliffe v. R., [2006] 2 C.T.C. 2267 (TCC) (Taxability of income allocated to domestic 
routes flown over foreign territory); Hale (J.) v. Canada, [1992] 2 C.T.C. 379 (FCA); 
leave to appeal to SCC refused (1993), 151 N.R. 159 (note) (Benefit from exercising 
options while resident in UK and after Canadian employment terminated taxable; sub- 
sec, 7(4) not inconsistent with Article 15(1) of Canada-UK Convention). 


(b) the only taxable capital gains and allowable capital losses 
referred to in paragraph 3(b) were taxable capital gains and al- 
lowable capital losses from dispositions, other than dispositions 
deemed under subsection 218.3(2), of taxable Canadian proper- 
ties (other than treaty-protected properties), and 

Selected Cases [para. 115(1)(b)]: Beame v. R., [2004] 2 C.T.C, 265 (FCA); rev’g 


[2003] 2 C.T.C. 2140 (TCC) (“Capital gain” in Canada-U.K. Agreement refers to “tax- 
able capital gain”). 


(b.1) [Repealed] 


S. 115(1) 


(c) the only losses for the year referred to in paragraph 3(d) were 
losses from duties of an office or employment performed by the 
person in Canada and businesses (other than’ treaty-protected 
businesses) carried on by the person in Canada and allowable 
business investment losses in respect of property any gain from 
the disposition of which would, because of this subsection, be 
included in computing the person’s taxable.income earned in 
Canada, 


exceeds the total of 


(d) the deductions. permitted by subsection 111(1) and, to the 
extent that they relate to amounts included in computing the 
amount determined under any, of paragraphs (a) to (c), the de- 
ductions permitted, by any of paragraphs 110(1)(d) to (d.2) and 
(f) and subsection 110.1(1), 


(e) the deductions permitted by any of subsections 112(1) and 
(2) and 138(6) in respect of a dividend received by the non-resi- 
dent person, to the extent that the dividend is included in com- 
puting the non-resident person’s taxable income earned in Can- 
ada for the year, 


(e.1) the deduction permitted by subsection (4.1), and 


(f) where all or substantially all of the non-resident person’s in- 
come for the year is included in computing the non-resident per- 
son’s taxable income earned in Canada for the year, such of the 
other'deductions permitted for the purpose of computing taxable 
income as may reasonably be considered wholly applicable. 


Related Provisions: 2(3) — Tax on non-resident’s taxable income earned in Can- 
ada; 4(3) — Whether deductions applicable to a particular source; 33.1 — International 
banking centres; 40(9) — Prorating for gains not taxed before April 27, 1995; 52(8) — 
Cost to non-resident of share of corporation that becomes. resident in Canada, 
94(3)(a)(iv) [proposed] — Application to beneficiary of trust deemed resident in Can- 
ada; 95(1)“taxable Canadian business”(a) — Business of foreign affiliate; 
107.3(1)(b) — Income of non-resident beneficiary of qualifying environmental trust; 
111(8)non-capital loss’’B — Carryforward of 115(1)(b)(vii) amount, 111(9) — Carry- 
over of losses. of non-resident taxpayer; 112(3)(b)(i) — Reduction in loss under 
115(1)(d.1) on subsequent disposition of share; 112(5.2)B(b)(i), (ii) — Adjustment for 
dividends received on mark-to-market property; 114 — Individual resident in Canada 
for only part of year; 115(2.1) — Non-resident actors — income excluded; 115,1 — 
Competent authority agreements under tax treaties; 115.2 — Non-resident investment 
or pension fund deemed not carrying on business in Canada, 116— Certificate re- 
quired where non-resident disposes of TCP; 118.94 — Limitation on credits available; 
217 — Election re certain payments; 219(1) — Branch tax on non-resident corpora- 
tions: 248(1)“taxable income earned in Canada” — Definition applies to entire Act but 
cannot be less than nil; 250.1(a) — Taxation year of non-resident person; Canada-U.S. 
Tax Treaty:Art. VII — Business profits of U.S resident; Canada-U.S. Tax Treaty: Art. 
XIII — Taxation of capital gains. 
History: Subpara. 115(1)(a)(iii.21) amended by 2009, c. 2, s. 31, applicable to 2008 et 
seg. The subpara. formerly read: 

(iii.21) the amount, if any, included under section 56.3 in computing the non- 

resident person’s income for the year, 
Para. 115(1)(b) amended by 2005, c. 19, s. 21 to add “, other than dispositions deemed 
under subsection 218.3(2),”, applicable after 2004. 
Subpara. 115(1)(a)(i) amended by 2001, c. 17, subsec. 90(1), applicable to 1998 er seq. 
except that, if an individual who ceased at any time after 1992 and before October 2, 
1996 to be resident in Canada elects. under subsec. 124(1) of the said c, 17 (see c. 17 
amendment. to 128.1(4)(b)) in respect of that cessation of residence, subpara. 
115(1)(a)(i), as amended, applies to income received by. the individual after that cessa- 
tion of residence. The,subpara. formerly read: 

(i) incomes from the duties of offices and employments performed by the non- 

resident person in Canada, 
Subpara. 115(1)(a)(ii) amended by the said c. 17, subsec. 90(2), applicable after June 
27, 1999. The subpara. formerly read: 


(ii) incomes from businesses carried on by the non-resident person in Canada, 


Subpara. 115(1)(a)(vii) added by the said c. 17, subsec. 90(3), applicable after June 27, 
1999. 


Para. 115(1)(b) amended and para. (b.1) repealed by the said c. 17, subsec. 90(4), appli- 
cable after October 1, 1996, except that, in its application to dispositions that occurred 
before the 1998 taxation year, para. 115(1)(b) shall be read as follows: 


(b) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(b) were taxable capital gains and allowable capital losses from disposi- 
tions of taxable Canadian properties, and 

The paras. formerly read: 


(b) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(b) were taxable capital gains and allowable capital losses from disposi- 
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tions at any time in the year of property or an interest therein (in this Act referred | . . (II) Canadian resource properties, and 
to as “taxable Canadian property’’) that was 


(i) real property-situated in Canada, 


(ii) a capital property used by the non-resident person in carrying on a busi- 
ness in Canada, other than 


(A) property used in carrying on an insurance business, and 


(B) ships and aircraft used principally in international traffic and per- 
sonal property pertaining to their operation if the country in which the 
non-resident person is resident grants substantially similar relief for the 
year to persons resident in Canada, 


(ili) where the non-resident person is an insurer, any capital property that is 
its designated insurance property for the year, 


(iv) a share of the capital stock of a corporation (other than a mutual fund 
corporation) resident in Canada that is not listed on a prescribed stock 
exchange, 


(v) a share of the capital stock of a non-resident corporation that is not listed 
on a prescribed stock exchange where, at any particular time during the 12- 
month period that ends at that time, 


(A) the fair market value of all of the properties of the corporation each 
of which was 


(I) a taxable Canadian property, 

(II) a Canadian resource property, 

(II) a timber resource property, 

(IV) an income interest in a trust resident in Canada, or 


(V) an interest in or option in respect of a property described in any 
of subclauses (II) to (IV), whether or not the property exists, 


was more than 50% of the fair market value of all of its properties, and 


(B) more than 50% of the fair market value of the share is derived di- 
rectly or indirectly from one or any combination of 


(1) real property situated in Canada, 
(II) Canadian resource properties, and 
(III) timber resource properties, 


(vi) a share otherwise described in subparagraph (iv) or (v) that is listed on a 
prescribed stock exchange, or a share of the capital stock of a mutual fund 
corporation, if, at any time during the 5-year period that ends at that time, 
the non-resident person, persons with whom the non-resident person did not 
deal at arm’s length, or the non-resident person together with all such per- 
sons owned 25% or more of the issued shares of any class of the capital 
stock of the corporation that issued the share, 


(vii) an interest in a partnership where, at any particular time during the 12- 
month period that ends at that time, the fair market value of all of the proper- 
ties of the partnership each of which was 


(A) a taxable Canadian property, 

(B) a Canadian resource property, 

(C) a timber resource property, 

(D) an income interest in a trust resident in Canada, or 


(E) an interest in or option in respect of a property described in clauses 
(B) to (D), whether or not that property exists, 


was more than 50% of the fair market value of all of its properties, 
(viii) a capital interest in a trust (other than a unit trust) resident in Canada, 
(ix) a unit of a unit trust (other than a mutual fund trust) resident in Canada, 


(x) a unit of a mutual fund trust if, at any particular time during the 5- -year 
period that ends at that time, not less than 25% of the issued units of the trust 
belonged to the non-resident person, to persons with whom the non-resident 
person did not deal at arm’s length, or to the non-resident person and per- 
sons with whom the non-resident person did not deal at arm’s length, 


(xi) an interest in a non-resident trust where, at any particular time during 
the 12-month period that ends at. that time, 


(A) the fair market value of all of the properties of the trust each of 
which was 


(I) a taxable Canadian property, 

(II) a Canadian resource property, 

(III) a timber resource property, 

(IV) an income interest in a trust resident in Canada, or 


(V) an interest in or option in respect of a property described in 
subclauses (II) to (IV), whether or not the property exists, 


was more than 50% of the fair market value of all of its properties, and 


(B) more than 50% of the fair market value of the interest is derived 
directly or indirectly from one or any combination, of 


(I) real property situated in Canada, 
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(II) timber resource properties, or 


(xii) a property deemed by any provision of this Act to be OE: Canadian 
property, 
but does not include a share of the capital stock of a non-resident-owned invest- 
ment corporation if, on the first day of the year, the corporation did not own 
taxable Canadian property, Canadian resource property, timber resource property 
“nor an income interest in a trust resident in Canada, 


(b.1) notwithstanding paragraph (b), the taxable capital gains and allowable capi- 
tal losses referred to in paragraph 3(b) did not include taxable capital gains and 
allowable capital losses from dispositions at any time in the year of taxable Ca- 
nadian property that was treaty-protected property of the non-resident at that 
time, and 


Para. 115(1)(d) amended by the said c. 17, subsec. 90(5) to replace “paragraphs 
110(1)(d), (d.1), (d.2)” with “paragraphs 110(1)(d) to (d.2)”, applicable to 2000 et seq. 


Para. 115(1)(e.1) added by the said c. 17, subsec. 90(6), applicable to taxation years 
that begin after February 27, 2000. 


The opening words of subsec. 115(1), paras. 115(1)(c) to (e) amended, and para. (b.1) 
added, by 1999, c. 22, subsecs. 29(1), (2), applicable to 1998 et seq. The opening words 
and paras. (c) to (e) formerly read: 


(1) For the purposes of this Act, the taxable income earned in Canada for a taxa- 
tion year of a person, who at no time in the year is resident in Canada is the 
amount of the non-resident person’s income for the year that would be deter- 
mined under section 3 if 


(c) the only losses for the year referred to in paragraph 3(d) were losses from 
duties of an office or employment performed by the person in Canada and 
businesses carried on by the person in Canada and allowable business invest- 
ment losses in respect of property any gain from the disposition of which 
would, because of this subsection, be included in computing the person’s 
taxable income earned in Canada, 


minus the total of 


(d) the deductions permitted by paragraphs 110(1)(d), (d.1), (d.2) and (f) and 
subsection 110.1(1), 


(d.1) the deductions permitted by subsections 112(1) and (2) and 138(6), to 
the extent that a dividend or portion thereof has been included in computing 
the non-resident person’s taxable income earned in Canada, 


(e) such of the deductions from income permitted by section 111'as may 
reasonably be considered to be applicable to the duties of an office or em- 
ployment performed by the non-resident person in Canada, a business car- 
tied on by the non-resident person in Canada or a disposition of property, 
any profit or gain on which would have been required by this subsection to 
be included in computing the non-resident person’s taxable income earned in 
Canada, and 


Para. 115(1)(b) amended by 1998, c. 19, subsec. 132(1), applicable after April 26, 
1995, except in respect of the disposition of a property before 1996 


(a) to a person who was obliged on April 26, 1995 to acquire the property pursuant 
to the terms of an agreement in writing made on or before that day (and, for the 
purpose of this paragraph, a person shall be considered not to be obliged to acquire 
property where the person can be excused from the obligation if there is a change 
to the Act or if there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the relevant securities 
authority before April 27, 1995. 


Para. 115(1)(b) formerly read: 


(b) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(b) were taxable capital gains and allowable capital losses from disposi- 
tions of property each of which was a disposition of property or an interest 
therein (in this Act referred to as a “taxable Canadian property”) that was 


(i) real property situated in Canada, 


(ii) any capital property used by the non-resident person in carrying on a 
business (other than an insurance business) in Canada, 


(ii.1) where the non-resident person is an insurer, any capital property that is 
its designated insurance property for the year, 


(iii) a share of the capital stock of a corporation resident in Canada (other 
than a public corporation), 


(iv) a share of the capital stock of a public corporation if at any time during 
such part of the period of 5 years immediately preceding the disposition 
thereof as is after 1971, not less than 25% of the issued shares of any class of 
the capital stock of the corporation belonged to the non-resident person, to 
persons with whom the non-resident person did not deal at arm’s length, or 
to the non-resident person and persons with whom the non-resident person 
did not deal at arm’s length, 
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(v) an interest ina partnership, if, at any time during the 12 months immedi- 
ately preceding the disposition thereof, the fair market value of'such of the 
partnership property as was, at that time, 


(A) a Canadian resource property, 

(B) a timber resource property, 

(C)\an income interest in‘a trust resident'in Canada, or 

(D) any other property described in this paragraph ° 
was not less than 50% of the total of 


(E) the fair market value at that time of all of the Darthership property, 
and 


(F) the amount of any money of the partnership on hand at that time, 
(vi) a capital interest in a trust (other than a unit trust) resident in Canada, 
(vii) a unit of a unit trust (other than a mutual fund trust) resident in Canada, 


(viii) a unit of 4 mutual fund trust, if at any time during. such part.of the 
period of 5 years immediately preceding the disposition thereof as is after 
1971, not less than 25% of the issued units of the trust belonged to the non- 
resident person, to persons with whom the non-resident person did not deal 
at arm’s length, or to the non-resident person and persons with whom the 
non-resident person did not deal, at arm’s length, or 


(ix) any other property deemed by. any provision of this Act to be, taxable 
Canadian property, 


but not including a share of the capital stock of a non- Acide: owned investment 

corporation, if, on the first day of the taxation year of the corporation in which 

the disposition was made, the corporation did not own any property that was 
‘property referred to in clauses (v)(A) to (D), and 


Subpara. 115(1)(b)(ii.1) amended by 1997; c. 25, s. 23, applicable to 1997 et $64, Sub- 
pat. (b)(i. 1) formerly read: 


(ii.1) where the non-resident person is an insurer, any Capital Sulauing is 
property used by it in the year in, or held by it in the year in the course a 
carrying on an insurance business in Canada, 


Subpara. 115(1)(a)(iii-21) added by 1995, c. 21, s. 38, applicable to taxation years that 
end after February 21, 1994. 


Para. 115(1)(c) amended by. 1994, c. 7, Sch. VIII (1993, c. 2A), s. 50, applicable to 
1991 et seg. Para. (c) formerly read: 


(c) the only losses referred to in paragraph 3(d) were losses from businesses car- 
ried on by the non-resident person in Canada, 


Para. 115(1)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 86(1), to delete 
reference to paragraph 110(1)(i), applicable to 1988 et seq. 


Para. 115(1)(d.1) added by 1994, c. 7, Sch- II (1991, c. 49), subsec. 86(2), applicable to 
1983 et seq. 


Selected Cases [subsec. 115(1)]: Hale v. Canada, [1992] 2 C.T.C. 379 (FCA); 
leave to appeal to SCC refused (March’11, 1993), Doc. 23193 (Stock option benefit 
arose from Canadian employment and taxed even-though taxpayer not resident in Can- 
ada when option exercised); Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 (FCTD) (Pay- 
ment to cancel settlement agreement by mortgagee not taxable as proceeds of disposi- 
tion of option); Hurd v. R., [1981] C.1.C: 209 (FCA) (Benefit from exercise of option 
taxable where U.S. resident performed duties in Canada in year of exercise). 


Regulations: 105 (withholding on payments of fees, commissions, etc.). 


1.T. Application Rules: 26(30) (taxable Canadian property under new rules effective 
April 26, 1995). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options; IT- 
150R2: Acquisition froma non-resident of certain property by death or mortgage fore- 
closure or by virtue of a deemed disposition (archived); IT-176R2: Taxable Canadian 
property — Interests in and options on real property and shares; IT-242R: Retired part- 
ners; IT-262R2: Losses of non-residents and part-year residents; IT-379R: Employees 
profit sharing plans — allocations to beneficiaries; IT-393R2: Election re tax on rents 
and timber royalties — non-residents; IT-421R2: Benefits to individuals, corporations 
and shareholders from loans or debt; IT-434R: Rental of real property by individual; 
IT-451R: Deemed disposition and acquisition on ceasing to be or becoming resident in 
Canada; IT-465R: Non-resident beneficiaries of trusts See also at end of s. 115. 


Information Circulars: 72-17R6: Procedures concerning the disposition of taxable 
Canadian property by non-residents of Canada — section 116; 88-2 Supplement, para, 
7: General anti-avoidance rule — section 245 of the Income Tax Act. 


CRA Audit Manual: 15.2.0: Income of a non-resident. 


Advance Tax Rulings: ATR-70: Distribution of taxable Canadian property by a trust 
to a non-resident. 


Forms; R105: Regulation 105 waiver application; R106: Regulation 102 waiver appli- 


cation — film industry; R107: Regulation 105 waiver application — film industry; T2 | 


SCH 91: Information concerning claims for treaty-based exemptions; T1243; Deemed 
disposition of property by an emigrant of Canada; T1248 SCH D: Information about 
your residency status; T1261: Application for a CRA individual tax number (ITN) for 
non-residents; T2061A: Election by an emigrant to report deemed dispositions of taxa- 
ble Canadian property and capital gains’ and/or losses thereon; ‘T4058: Non-residents 
and income tax [guide]. 
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(2) Idem [persons deemed employed in Canada] — Where, 
in a taxation year, a non-resident person was 


(a) a student in full-time attendance at an educational institution 

in Canada that is a university, college or other educational insti- 

tution providing courses. at a post-secondary school level in 
~ Canada, 


(b) a student attending, or a teacher teaching at, an educational 
institution outside Canada that is a university, college or other 
educational institution providing courses at a post-secondary 
school level, who in any preceding taxation year ceased to be 
resident in Canada in the course of or subsequent to moving to 
attend or to teach at the institution, 


(b.1) an individual who in any preceding taxation year ceased to 
be resident in Canada in the course of or subsequent to moving 
to carry on research or any similar work under a grant received 
by the individual to enable the individual to carry on the re- 
search or work, 


(c) an individual 


(i), who. had, in, any previous. year, ceased to be resident in 
Canada, 


(ii) who received, in the taxation year, salary or wages or 
other remuneration in respect. of an office or employment 
that was paid to the individual directly or indirectly by a per- 
son resident in Canada, and 


(iii) who was, under an agreement or a convention with one 
or more countries that has the force of law im Canada, enti- 
tled to an exemption from an income tax otherwise; payable 
in any of those countries in respect of the meee or wages or 
other remuneration, or 


(c.1) a person who received in the year an amount, under a con- 
tract, that was or will be deductible in computing the income of 
a taxpayer subject to tax under this Part and the, amount can, 
irrespective of when the contract was entered into or the form or 
legal effect of the contract, reasonably. be regarded as having 
been received, in whole or in part, 


(i) as consideration or partial consideration for entering into a 

contract of service or an agreement to perform a service 
where any such service is to be performed in Canada, or for 
undertaking not to enter into such a contract or agreement 
with another party, or 


(ii) as remuneration or partial remuneration from the duties 
of an office or employment or as compensation or partial 
compensation for services to be performed in Canada, 


the following rules apply: 


(d) for the purposesof subsection 2(3) the’ non-resident person 
shall be deemed to have been employed in Canada in the year, 


(e) for the purposes of subparagraph (1)(a)(v), the total deter- 
mined under this paragraph in respect, of the non-resident person 
is the total of 


(i) any remuneration in respect of an office or employment 
that was paid to the non-resident person directly or indirectly 
by a person resident. in Canada and was received by the non- 
resident person in the year, except to the extent that such re- 
muneration is attributable to the duties of an office. or .em- 
ployment performed by the non-resident person anywhere 
outside Canada and 


(A) is subject to an income or profits tax imposed by the 
government of a country other than Canada, or 


(B) is paid in.connection with the selling of property, the 
negotiating of contracts or the rendering of services for 
the non-resident person’s employer, or,a foreign affiliate 
of the employer, or any other person with whom the em- 
ployer does not deal at arm’s length, in the ordinary 
course of a business: carried on by the employer; that for- 
eign affiliate-or that person, 
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(ii) amounts that would be required by paragraph 56(1)(n) or 
(0) to be included in computing the non-resident person’s in- 
come for the year if the non-resident person were resident in 
Canada throughout the year and the reference in the applica- 
ble paragraph to “received by the taxpayer in the year” were 
read as a reference to “received by the taxpayer in the year 
from a source in Canada”, 


(iii) [Repealed] 


(iv) amounts that would be required by paragraph 56(1)(q) to 
be included in computing the non-resident person’s income 
for the year if the non-resident person were resident in Can- 
ada throughout the year, and 


(v) amounts described in paragraph (c.1) received by the 
non-resident person in the year, except to the extent that they 
are otherwise required to be included in computing the non- 
resident person’s taxable income earned in Canada for the 
year, and 


(f) there may be deducted in computing the taxable income of 
the non-resident person for the year the amount that would be 
deductible in computing the non-resident person’s income for 
the year by virtue of section 62 if 


(i) the definition “eligible relocation” in subsection 248(1) 
were read without reference to subparagraph (a)(i) of that 
definition, and 


(ii) the amounts described in subparagraph 62(1)(c)(ii) were 
the amounts described in subparagraph (e)(ii) of this 
subsection. 


Related Provisions: 4(3) — Deductions applicable; 33.1 — International banking 
centres; 52(8) — Reduction in cost base of share of corporation that becomes resident 
in Canada; 146(1)“earned income’(d) — RRSPs — “earned income”; 153(1)(0) — 
Withholding of tax on amount described in 115(2)(c.1); 250(1) — Individuals deemed 
resident in Canada. 


History: Paras. 115(2)(b) and (b.1) amended by 2001, c. 17, subsec. 90(7), applicable 
to 1998 et seq. The paras. formerly read: 


(b) a student attending, or a teacher teaching at, an educational institution outside 
Canada that is a university, college or other educational institution providing 
courses at a post-secondary school level, who had, in any previous year, ceased 
to be resident in Canada in the course of or subsequent to moying to attend or to 
teach at, as the case may be, that institution, 


(b.1) an individual who had, in any previous year, ceased to be resident in Can- 
ada in the course of or subsequent to moving to carry on research or any similar 
work under a grant received by the individual to enable the individual to carry on 
that research or work, 


Para. 115(2)(c) amended, subparas. 115(2)(f)(i) to (iii) replaced with subparas. (i) and 
(ii), by 1999, c, 22, subsec. 29(3), para. (c) applicable to 1998 et seq., subparas. (f)(i) 
and (ii) applicable after 1997. Para. 115(2)(c) and subparas. 115(2)(f)(i) to (iii) for- 
merly read: 


(c) an individual who had, in any previous year, ceased to be resident in Canada 
and who was, in the taxation year, in receipt of remuneration in respect of an 
office or employment that was paid to the individual directly or indirectly by a 
person resident in Canada, or 


(1) that section were read without reference to paragraph 62(1)(a), 


(ii) that section were applicable in computing the taxable income of non-resident 
persons, and 


(ili) the amounts described in subparagraph 62(1)(f)(ii) were the amounts de- 
scribed in subparagraph (e)(ii) of this subsection. 
Subpara. 115(2)(e)(iii) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 5(2), 
applicable to 1993 et seq. Subpara. (e)(iii) formerly read: 
(iii) amounts that would be required by subsection 56(5) to be included in com- 
puting the non-resident person’s income for the year if the non-resident person 
were resident in Canada throughout the year, 
Subpara. 115(2)(e)(iti) amended by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 5(1), to 
substitute “subsection 56(5)” for “subsection 56(5) of this Act or subsection 56(8) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952,” applicable 
to 1990 et seq. 
Selected Cases [subsec. 115(2)}: Jarlan v. R., [1984] C.T.C. 375 (FCTD) (Royal- 
ties sent to inventor after leaving Canada constituted income ‘from employment, not 
royalties paid to non-resident). 
Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-161R3: Non-residents — exemption from tax 


Income Tax Act, ParttI 


deductions at source on employment income (archived); IT-178R3: Moving expenses, | 
See also at end of s. 115. 

Forms: T1248 SCH D: Information about your residency status; T1261: Application 
for a CRA individual tax number (ITN) for non-residents; T4058: Non-residents and 
income tax [guide]. 


(2.1) Non-resident actors — Notwithstanding subsection (1), — 
where a non-resident person is liable to tax under subsection — 
212(5.1), or would if this Act were read without reference to sub- 
section 212(5.2) be so liable, in respect of an amount paid, credited 
or provided in a particular taxation year, the amount shall not be 
included in computing the non-resident person’s taxable income 
earned in Canada for any taxation year unless a valid election is 
made under subsection 216.1(1) in respect of the non-resident per- 
son for the particular year. : 
Related Provisions: 115(2.2) — Deferred payment by actor’s corporation; | 
150(1)(a)(i)(B) — No requirement for actor to file Canadian tax return. 

History: Subsec. 115(2.1) added by 2001, c. 17, subsec. 90(8), applicable in respect of — 
amounts paid, credited or provided after 2000. 


(2.2) Deferred payment by actor’s corporation — Where a 
corporation is liable to tax under subsection 212(5.1) in respect of a 
corporation payment (within the meaning assigned by subsection 
212(5.2)) made in a taxation year in respect of an actor and, in a 
subsequent year, the corporation makes an actor payment (within 
the meaning assigned by subsection 212(5.2)) to or for the benefit 
of the actor, the amount of the actor payment is not deductible in 
computing the income of the corporation for any taxation year and 
is not included in computing the taxable income earned in Canada 
of the actor for any taxation year. 


History: Subsec. 115(2.2) added by 2001, c. 17, subsec. 90(8), applicable in respect of 
amounts paid, credited or provided after 2000. i 


Regulations: 202(1.1) (information return). 


(2.3) Non-resident persons—2010 Olympic and 
Paralympic Winter Games — Notwithstanding subsection (1), 
no amount is to be included in computing the taxable income 
earned in Canada for any taxation year of a non-resident person, in 
respect of any amount paid or payable to that person in respect of 
activities performed in Canada by that person in connection with 
the 2010 Olympic Winter Games or the 2010 Paralympic Winter 
Games, after 2009 and before April 2010, if that person is: 


(a) an athlete who represents a country other than Canada; 


(b) a member of an officially registered support staff associated 
with a team from a country other than Canada; 


(c) a person who serves as a games official; 
(d) the International Olympic Committee; 
(e) the International Paralympic Committee; 


(f) an international sports federation that is a member of the 
General Association of International Sports Federations; 


(g) an accredited foreign media organization; or 


(h) an individual, other than a trust, who is an employee, an of- 
ficer or a member of a person described in any one or more of 
paragraphs (a) to (g), or who provides services under contract 
with one or more persons described in those paragraphs. 


Related Provisions: 153(1)(a), (g) — No source withholdings; 212(17.1) — Interna- 
tional Olympic Committee and Paralympic Committee not subject to withholding tax. 


History: Subsec. 115(2.3) added by 2007, c. 35, s. 32, in force on December 14, 2007. 


(3) [Repealed] 


History: Subsec. 115(3) repealed by 2001, c. 17, subsec. 90(9), applicable after Octo- 
ber 1, 1996. The subsec. formerly read: 


(3) Property deemed to include interests and options — For the purpose of 
this section, a property described in subparagraphs (1)(b)(i) to (xii) is deemed to 
include any interest therein or option in respect thereof, whether or not such pro- 
perty is in existence. 


Subsec, 115(3) amended by 1998, c. 19, subsec. 132(2), applicable after April 26, 
1995, except in respect of the disposition of a property before 1996 


(a) to a person who was obliged on April 26, 1995 to acquire the property pursuant 
to the terms of an agreement in writing made on or before that day (and, for the 
purpose of this paragraph, a person shall be considered not to be obliged:to acquire 
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property where the person can be excused from the obligation if there is a change 
to the Act or if there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the relevant securities 
authority before April 27, 1995. 


Subsec..115(3) formerly read: 
(3) Property deemed to include interests and options — For the purpose of 
this section, a property described in subparagraphs (1)(b)(i) to (ix) shall be 
_ deemed to include any interest therein or option in respect thereof, whether or 
not such property is in existence. 


Subsec. 115(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 86(3), applicable 
after July 13, 1990. Subsec. 115(3) formerly read: 


(3) Property deemed to include option — For the purposes of this section, a 
property described in subparagraphs (1)(b)(i) to (ix) shall be deemed to include 
an option in respect of such a property whether or not the property is in 
existence. ‘ ; 


(4) Non-resident’s income from Canadian resource pro- 
perty — Where a non-resident person ceases at any particular time 
in a taxation year to carry on such of the businesses described in 
any of paragraphs (a) to (g) of the definition “principal business 
corporation” in subsection 66(15) as were carried on by the non- 
resident person immediately before that time at one or more fixed 
places of business in Canada and either does not commence after 
that time and during the year to carry on any business so described 
at a fixed place of business in Canada or disposes of Canadian re- 
source property at any time in the year during which the non-resi- 
dent person was not carrying on any business so described at a fixed 
place of business in Canada, the following rules apply: 


(a) the taxation year of the non-resident person that would other- 
wise have included the particular time shall be deemed to have 
ended at such time and a new taxation year shall be deemed to 
have commenced immediately thereafter; 


(b) the non-resident person or any partnership of which the non- 
resident person was a member immediately after the particular 
time shall be deemed, for the purpose only of computing the 
non-resident person’s income earned in Canada for the taxation 
year that is deemed to have ended, to have disposed immediately 
before the particular time of each Canadian resource property 
that was owned by the non-resident, person or by, the partnership 
immediately after the particular time and to have received there- 
for immediately before the particular time proceeds of disposi- 
tion equal to the fair market value thereof at the particular time; 
and 


(c) the non-resident person or any partnership of which the non- 
resident person was a member immediately. after the particular 
time shall be deemed, for the purpose only..of computing the 
non-resident person’s income earned in Canada for a taxation 
year commencing after the particular time, to have reacquired 
immediately after the particular time, at a cost equal to the 
amount deemed by paragraph (b) to have been received by the 
non-resident person or the partnership as the proceeds of dispo- 
~ sition therefor, each property deemed by that paragraph to have 
been disposed of. 
Related Provisions: 4(3) — Deductions applicable; 66.2(7) — Exception — Cana- 
dian development expense; 66.4(7) — Share of partner; 115(5) — Partnership excludes 
prescribed partnership; 115.1 — Competent authority agreements under tax treaties. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


(4.1) Foreign resource pool expenses — Where a taxpayer 
ceases at any time after February 27, 2000 to be resident in, Canada, 
a particular taxation year of the taxpayer ends after that time and the 
taxpayer was non-resident throughout the period (in this subsection 
referred to as the “non-resident period’’) that begins at that time and 
ends at the end of the particular year, 


(a) in computing the taxpayer’s taxable income earned in Can- 
ada for the particular year, there may be deducted each amount 
that would be permitted to be deducted in computing the tax- 
payer’s income for the particular year under subsection 66(4) or 
66.21(4) if 


(i) subsection 66(4) were read without reference to the words 
“who is resident throughout a taxation year in Canada” and 


S. 115.1(2) 


as if the amount determined under subparagraph 66(4)(b)(i) 
were nil, and 


(ii) subsection 66.21(4) were read without reference to. the 
words “throughout which the taxpayer is resident in Canada” 
and as if the amounts determined under subparagraph 
66.21(4)(a)(ii) and paragraph 66.21(4)(b) were nil; and 


(b) an amount deducted under this subsection in computing the 
taxpayer’s taxable income earned in Canada for the particular 
year is deemed, for the purpose of applying subsection 66(4) or 
66.21(4), as the case may be, to a subsequent taxation year, to 
have been deducted in computing the taxpayer’s income for the 
particular year. 


History: Subsec. 115(4.1) added by 2001, c. 17, subsec. 90(10), applicable to taxation 
years that begin after February 27, 2000. 


(5) Interpretation of “partnership” — For the purposes of sub- 
section (4), “partnership” does not include a prescribed partnership. 


Regulations: No prescribed partnerships to date. 


(6) Application of subsec. 138(12) — The definitions in sub- 
section 138(12) apply to this section. 


Origin of subsec. 115(6): R:S.C. 1985, c. 1 (Sth Supp:) (formerly contained in the 
opening words of subsec. 138(12)). 


Selected Cases [s. 115]: Austin v. R., [2006] 3 C.T.C. 2422 (TCC) (Income based 
on games played in Canada, not days spent); Hale v. Canada, [1992] 2 C.T.C. 379 
(FCA); leave to appeal to SCC refused (March 11, 1993), Doc. 23193 (Stock option 
benefit arose from Canadian employment and taxed even though taxpayer not resident 
in Canada when option exercised); Placrefid Ltd. v. MNR, [1992] 2 C.T.C. 198 (FCTD) 
(Payment to non-resident for cancellation of agreement was business income; non-resi- 
dent had no place of business in Canada, not taxable). 


Definitions [s. 115]: “allowable business investment loss” — 38(c), 248(1); “allowa- 
ble capital loss” — 38(b), 248(1); “amount” — 248(1); “associated” — 256; “author- 
ized foreign bank”, “business” — 248(1); “branch financial statements” — 20.2(1); 
“Canada” — 255, Interpretation Act 35(1); “Canadian banking business” — 248(1); 
“Canadian resource property’ — 66(15), 248(1); “capital interest” — in a trust 108(1), 
248(1); “capital property” — 54, 248(1); “carried on a business in Canada” — 253; 
“class of shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “corpo- 
ration’ payment” — 212(5.2); “designated insurance property” — 138(12), 248(1); 
“dividend”, “employed”, “employee”, “employment” — 248(1); “foreign affiliate” — 
95(1), 248(1); “foreign resource pool expense” — 248(1); “income interest” — 108(1), 
248(1); “individual” — 248(1); “interest” —in real property 248(4); “international 
traffic” —248(1); “life insurance policy in Canada” — 138(12), 248(1); “listed” — 
87(10); “mutual fund corporation” — 131(8), 248(1); “mutual fund trust” — 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “non-resident”, 
“office”, “officer? — 248(1); “partnership” —115(5); “person”, “prescribed” — 
248(1); “property” — 248(1); “property used by it in the year in, or held by it in the 
year in the course of carrying on an insurance business” — 115(6), 138(12); “public 
corporation” —'89(1), 248(1); “resident in Canada” — 94(3)(a)(vili), 250; “salary or 
wages”, “share” — 248(1); “taxable Canadian property” — 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxable income earned in 
Canada” — 115(1), 248(1); “taxation year” — 249, 250.1(a); “taxpayer” — 248(1); 
“timber resource property” — 13(21), 248(1); “treaty-protected business”, “treaty-pro- 
tected property” — 248(1); “trust” — 104(1), 248(1), (3); “unit trust” — 108(2), 
248(1). 

Interpretation Bulletins [s. 115]: IT-81R: Partnerships — income of non-resident 
partners; IT-168R3: Athletes and players employed by football, hockey and similar 
clubs; IT-171R2: Non-resident individuals — computation of taxable income earned in 
Canada and non-refundable tax credits (archived); IT-221R3: Determination of an indi- 
vidual’s residence status; IT-328R3: Losses on shares on’which dividends have been 
received; IT-393R2: Election re tax on rents and timber royalties — non-residents; IT- 
420R3: Non-residents — income earned in Canada. 


115.1 (1) Competent authority [tax treaty] agreements — 
Notwithstanding any other provision of this Act, where the Minister 
and another person have, under a provision contained in a tax con- 
vention or agreement with another country that has the force of law 
in Canada, entered into an agreement with respect to the taxation of 
the other person, all determinations made in accordance with the 
terms and conditions of the agreement shall be deemed to be in ac- 
cordance with this Act. 


(2) Transfer of rights and obligations — Where rights and ob- 
ligations under an agreement described in subsection (1) have been 
transferred to another person with the concurrence of the Minister, 
that other person shall be deemed, for the purpose of subsection (1), 
to have entered into the agreement with the Minister. 
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Related Provisions [s. 115.1]: 115(1) — Non-resident’s taxable income earned in 
Canada; 116(1) — Disposition by non-resident of certain property; Canada-U.S. Tax 
Treaty:Art. XX VI — Mutual agreement procedure; Canada-U.K. Tax Treaty:Art. 23 — 
Mutual agreement procedure. 


History: S. 115.1 substituted by 1994, c. 7, Sch. VIII (1993, c. 24), s. 51, applicable 
after: 1984. S. 115.1 formerly read: ¢ | 


115.1 Disposition of property by non-resident person — Where a non-resi- 
dent person or partnership (in this section referred to as “the vendor”) has in a 
taxation year disposed of property to another person or partnership (in this sec- 
tion referred to as “the purchaser”) and 


(a) the Minister has agreed, pursuant to a prescribed tax treaty provision, to 
defer the taxation in Canada of the gain or income in respect of the disposi- 
tion, and } 


(b) the vendor and the purchaser jointly so elect in prescribed form and 
within the prescribed time in accordance with terms and conditions satisfac- 
tory to the Minister, 


notwithstanding any other provision of this Act, the following rules apply: 


(c) the amount that the vendor, the purchaser and the Minister have agreed 
on in respect of the property shall be deemed to be the vendor’s proceeds of 
disposition of the property and the purchaser’s cost of the property; 


(d) where the property was, at the time of its disposition, depreciable pro- 
perty of a prescribed class to the vendor and the vendor’s capital cost of the 
property immediately before the disposition exceeds the agreed amount in 
respect of the property, for the purposes of sections 13 and 20 and any regu- 
lations made under paragraph 20(1)(a), 


(i) the capital cost of the property to the purchaser shall be deemed to be 
the amount that was the capital cost thereof to the vendor immediately 
before the disposition, and 


(ii) the excess shall be deemed to haye been allowed to the purchaser in 
respect of the property under regulations made under paragraph 20(1)(a) 
in computing income for taxation years ending before the acquisition by 
the purchaser of the property, and 
(e) where the property was, at the time of its disposition, a capital property, a 
Canadian resource property, a foreign resource property, an eligible capital 
property or an inventory to the vendor, that property shall be deemed to be 
such a property of the purchaser and the purchaser shall be deemed to have 
acquired that property and used it for the same purposes as that for which the 
property was used by the vendor immediately before that time. 


Definitions [s. 115.1]: “Minister”, “person” — 248(1). 


Interpretation Bulletins [s. 115.1]: IT-173R2: Capital gains derived in Canada by 
residents of the United States; IT-270R3: Foreign tax credit; IT-420R3: Non-re- 
sidents — income earned in Canada. 


Information Circulars [s. 115.1]: 71-17R5: Guidance on competent authority assis- 
tance under Canada’s tax conventions. 


1.T. Technical News: 34 (Canada-U.S. competent authority Memorandum of 
Understanding). 


Transfer Pricing Memoranda: TPM-12: Accelerated Competent Authority Proce- 
dure (ACAP), 


CRA Audit Manual: 15.12.4: Competent authority division. 


Forms [s. 115.1]: T2029: Waiver in respect of the normal reassessment period or 
extended reassessment period. 


115.2 Non-residents with Canadian investment service 
providers — (1) Definitions — The definitions in this subsec- 
tion apply in this section. 


“Canadian investor’, at any time in respect of a non-resident per- 
son, means a person that the non-resident person knows, or ought to 
know after reasonable inquiry, is at that time resident in Canada. 


History: The definition “Canadian investor” added to subsec. 115.2(1) by 2002, c. 9, 
subsec. 35(4), applicable to 1999 er seg. except that, in applying the definition to taxa- 
tion years that end after 1998 and before 2002, the definition shall be read as follows: 


“Canadian investor’, at any time in respect of a qualified non-resident, means 


(a) a person that the non-resident knows, or ought to know after reasonable 
inquiry, is at that time resident in Canada; and 


(b) a partnership that the non-resident knows, or ought to know after reason- 
able inquiry, has a member that is at that time resident in Canada. 


“Canadian service provider” means a corporation resident in Can- 
ada, a trust resident in Canada or a Canadian partnership. 


Income Tax Act, Part I | 


“designated investment services” provided to a person or partner- 
ship means any one or more of the services described in the follow-. 
ing paragraphs: (el) 
(a) investment management and advice with respect to qualified 
investments, regardless of whether the manager has discretion- 
~ ary authority to buy or sell; 7 yHs 
_ (b) purchasing and selling qualified investments, exercising 
rights incidental to the ownership of qualified investments such 
as voting, conversion and exchange, and entering into and exe- 
cuting agreements with respect to such purchasing and selling 
and the exercising of such rights; . eter 
(c) investment administration services, such as receiving, deliy- 
ering and having custody of investments, calculating and report- 
ing investment values, receiving subscription amounts from, and 
paying distributions and proceeds of disposition to, investors in 
and beneficiaries of the person or partnership, record keeping, 
accounting and reporting to the person or partnership and its in- 
vestors and beneficiaries; and a 
(d) in the case of a corporation, trust or partnership the only un- 
dertaking of which is the investing of its funds in qualified in- 
vestments, marketing investments in the corporation, trust or 


History: The definition “(designated investment services” in subsec. 1 15.2(1) amended 
by 2002, c. 9, subsec. 35(2), applicable to 2002 et seg. The definition formerly read: 


“designated investment services” provided to a qualified non-resident means any 
one or more of the services described in the following paragraphs: 
(a) investment management and advice with respect to qualified invest- 
ments, regardless of whether the manager has discretionary authority to buy 
or sell; 
(b) purchasing and selling qualified investments, exercising rights incidental 
to the ownership of qualified investments such as voting, conversion and 
exchange, and entering into and executing agreements with respect to such 
purchasing and selling and the exercising of such rights; 


(c) investment administration services, such as receiving, delivering and 
having custody of investments, calculating and reporting investment values, 
receiving subscription amounts from, and paying distributions and proceeds 
of disposition to, investors in and beneficiaries of the qualified non-resident, 
record keeping, accounting and reporting to the qualified non-resident.and 
its investors and beneficiaries; and 

(d) if the qualified non-resident is a corporation, trust or partnership the only 
undertaking of which is the investing of its funds in qualified investments, 
marketing investments in the qualified non-resident to non-resident 
investors. 


“promoter” of a corporation, trust or partnership means a particu- 
lar person or partnership that initiates or directs the founding, or- 
ganization or substantial reorganization of the corporation, trust or 
partnership, and a person or partnership that is affiliated with the 
particular person or partnership. 


History: The definition “promoter” in subsec. 115.2(1) amended by 2002, c. 9, subsec. 
35(2), applicable to 2002 et seq. The definition formerly read: ; 


“promoter” of a qualified non-resident that is a corporation, trust or partnership, 
means a person or partnership that initiates or directs the founding, organization , 
or substantial reorganization of the non-resident, or a person or partnership affili- 
ated with such a person or partnership. 


“qualified investment” of a person or partnership means 


(a) a share of the capital stock of a corporation, or an interest in 
a partnership, trust, entity, fund or organization, other than a 
share or an interest 
(i) that is either (xii) 

(A) not listed on a designated stock exchange, or 

(B) listed on a designated stock exchange, if the person or 

partnership, together with all persons with whom the per- 

son or partnership does not deal at arm’s length, owns 


25% or more of the issued shares of any class of the capi- 
tal stock of the corporation or of the total value of inter- 
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ests in the partnership, entity, trust, fund or organization, 
as the case may be, and 


(ii) of which more than 50% of the fair market ohne is de- 
rived from one or more of 


(A) real property situated in Canada, 


(B) ee resource property, and 
(C) timber resource property; 

(b) indebtedness; 

(c) annuities; 


(d) commodities or commodities futures purchased or sold, di- 
rectly or indirectly in any manner whatever, on a commodities 
or commodities futures exchange; 


(e) currency; and 


(f) options, interests, rights and forward and futures agreements 
in respect of property described in any of paragraphs (a) to (€) or 
this paragraph, and agreements under which obligations are de- 
rived from interest rates, from the price of property described in 
any of those paragraphs, from payments made in respect of such 
a property by its issuer to holders of the property, or from an 
index reflecting a composite measure of such rates, prices or 
payments, whether or not the agreement creates any rights in or 
obligations regarding the referenced property itself. 

History: Cls. (a)(i)(A), (B) of the definition “qualified investment” in subsec. 115. 2(1) 


amended to substitute “designated stock exchange” for “prescribed stock exchange” by 
2007, c. 35, para. '68(2)(h), applicable after December 13, 2007. 


The portion of the definition “qualified investment” in subsec. 115.2(1). before subpara. 
(a)Gi) amended by 2002, c. 9, subsec. 35(3), applicable to 2002 et seg. The portion 
formerly read: 


“qualified investment” of a qualified non-resident means 


(a) a share of the capital stock of a corporation, or an interest in a partner- 
ship, trust, entity, fund or organization, other than a share or an interest 
(i) that is either 
(A) not listed on a prescribed stock exchange, or 
(B) listed on a prescribed stock exchange, if the qualified non-resi- 
dent, together with all persons with whom the non-resident does not 
deal at arm’s length, owns :25% or more of the issued shares of any 
class of the capital stock of the corporation or of the total value of 
interests in the Sans ope entity, trust, fund or organization, as the 
case may be, and 


“qualified non-resident’ — [Repealed] 


History: The definition “qualified non-resident” in subsec. 115.2(1) repealed by 2002, 
c. 9, subsec. 35(1), applicable to 2002 et seg. The definition formerly read: 


“qualified non-resident” means a non-resident person or a partnership no mem- 
ber of which is resident in Canada. 


(2) Not carrying on business in Canada — For the purposes ; é : : Fae as 
of subsection 115(1) and Part XIV, a non-resident person is not (a) in the case of services provided toa non-resident individual 
considered to be carrying on business in Canada at any particular other than a trust, the individual is not affiliated at the particular 
time solely because of the provision to the person, or to a partner- time with the Canadian service provider; 

ship of which the person is a member, at the particular time of des- (b) in the case of services provided to a non-resident person that 
TEE investment services MY a Canadian service provider ys is a corporation or trust, 


(i) the person has not, before the particular time, directly or 
through its agents, 


(A) directed any promotion of investments in itself princi- 
pally at Canadian investors, or 


(B) sold an investment in itself that is outstanding at the 
particular time to a person who was a Canadian investor 
at the time of the sale and who is a Canadian investor at 
the particular time, 
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(ii) the person has not, before the particular time, directly. or 
through its agents, filed any document with a public authority 
in Canada in accordance with the securities legislation of 
Canada or of any province in order to permit the distribution 
of interests in the person to persons resident in Canada, and 


(iii) when the particular time is more than one year after the 
time at which the person was created, the total of the fair 
market value, at the particular time, of investments in the 
person that are beneficially owned by persons and partner- 
ships (other than a designated entity in respect of the Cana- 
dian service provider) that are affiliated with the Canadian 
service provider does not exceed 25% of the fair market 
value, at the particular time, of all investments in the person; 
and 


(c) in the case of services provided to a partnership of which the 
non-resident person is a member, 


(i) the particular time is not more than one year after the part- 
nership was formed, or 


(ii) the total of the fair market value, at the particular time, of 
investments in the partnership that are beneficially owned by 
persons and partnerships (other than a designated entity in 
respect of the Canadian service provider) that are affiliated 
with the Canadian service provider does not exceed 25% of 
the fair market value, at the particular time, of all invest- 
ments in the partnership. 


Proposed Amendment — 115.2(2)(c)(ii), (iii) 


(ii) where the non-resident person is, or is affiliated with, a 
_ person or partnership described in clause (A) or (B), the 
total of the fair market value of all investments in the part- 
nership at the particular time is not less than four times the 
total of the fair market value of each investment in the part- 
ones beneficially owned at the particular time by 


(A) a person or partnership (other than a designated en- 
tity in respect of the Canadian service provider), more 
than 25% of the total of the fair market value, at the 
particular time, of investments in which are beneficially 
owned by persons and partnerships (other than a desig- 
nated entity in respect of the Canadian service provider) 
that are affiliated with the Canadian service provider, or 


(B) a person or partnership (other than a designated en- 
tity in respect of the Canadian service provider) that is 
affiliated with the Canadian service provider, or 


(iii) at the particular time, the non-resident person is not 
affiliated with the Canadian service provider and is not af- 
filiated with any person or partnership described in clause 
(ii)(A) or (B). 


Application: The October 31, 2011 draft legislation, subsec. 23(2), will amend sub- 
para. 115.2(2)(c)(ii) to read as above and add subpara. (iii), applicable to 2002 et 
seq., except that for the period that begins at the beginning of the 2002 taxation year 
of a taxpayer and that ends on October 31, 2011, para. 115.2(2)(c), as amended, does 
not apply to the taxpayer if the taxpayer so elects and files the election in writing 
with the Minister of National Revenue on or before the taxpayer’s thes Sts date for 
the taxpayer’s taxation year that includes October 31, 2011. 


Technical Notes: Subparagraph 115.2(2)(c) precludes a non-resident from benefit- 
ing from section 115.2 if, at the particular time that is one year after the partnership 
was formed, the non-resident is a member of a partnership whose members that are 
affiliated with the Canadian service provider (“CSP”) that provides designated in- 
vestment services to the partnership own more than 25% of the fair market value of 
the partnership, which is generally referred to as an “independence test”. 


Subparagraph 115.2(2)(c) is amended to ensure that the independence test between 
the non-resident and the CSP is applied at the partner level instead of at the partner- 
ship level. Consequently, subparagraph 115.2(2)(c)(ii) will preclude a non-resident 
member from benefiting from section 115.2 if the non-resident member is, or is affil- 
iated with, a person that is affiliated with the CSP or is owned more than 25% bya 
person or partnership affiliated with the CSP (“an unqualified person”) and, either 
alone or together with other unqualified persons, owns more than 25% of the fair 
market value of all interests in the partnership. 


The amendment applies to taxation years that end after 2001. A transitional provision 
provides that the amendment will not apply to a taxpayer for the period that ends on 
October 31, 2011 if the taxpayer elects, in writing, on or before the — date of 
its taxation year that includes the October 31, 2011. 
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resident in ae AS a result: the rule no longer applies to partnerships per se, bu 
rather to the ae themselves. i 115, Zo) sets 


it on investments held in a oe by. persons | who 
n service provider, may in some cases lead to conseq 


cooraticas ‘and trusts) to which subsection 115. 20) applied whereas eee (c 
does not operate to restrict investments in non-residents who benefit from that 
section, but rather in partnerships of which they are members. — 


The underlying policy for the investment restrictions in subsec 
sure that a reasonable measure of independence exists between non-resident person 
who benefit from section 115.2 and their service providers. Making section By 
available in those cases where a non-resident is a member of a partnership, of 
25% of the investments are held by persons and partnerships which are a 
with a service provider but not with the non-resident, would not appear to co Ipr 
mise this policy objective. In short, it seems that the limitation found in paragraph 
may not be an accurate proxy for gauging the level of independence between any 
given non-resident and a service provider who supplies investment: services to a part 
nership of which the non-resident is a member. > 


Given the foregoing, the Government’s policy objective — bert to treat partner: 4 
as flow-through entities for the purposes of section 115.2 and to ensure a reasonable 7 
measure of independence exists between non-resident persons who avail themselves _ 
of the benefit of this section and their service providers — would likely be met by _ 
replacing the restriction found in paragraph (c) with a limitation that better relates | fo 
the measure of independence vis-a-vis a non-resident person and a service provider . 
who provides investment services to a partnership of which the non-resident is / 
member. 


We therefore intend to recommend two things: that subsection 115.20) be amnental o 
so that a non-resident who is a member of a partnership which receives investment _ 
services will not be denied the benefit of section 115.2 because other persons or part 
nerships, which are affiliated with the service provider but not with the non-resident, 
hold more than 25% of the fair market value of the interests in the partnership; a 
that, in keeping with the principle of applying section 115.2 at the partner : tat 
at the partnership level, the 25% investment limit apply to the non-resident r 
themselves. We are prepared to recommend that these amendments apply: to the 2002 
and subsequent taxation years, if the non-resident so chooses. 


Of course, we cannot offer any assurance that either the Me of Fone 
liament will agree with the recommendation that we intend to make in a. : 
Nonetheless, we trust that this statement of our position is oe 


Yours sincerely, : 
Brian Ernewein, Director, Tax Logisiitia Division, Tax Policy Branch 


(Virtually identical letter dated November 20, 2002 2 — ed. 


Related Provisions: 115.2(3) — Interpretation. 


History: Subsec. 115.2(2) amended by 2002, c. 9, subsec. 35(5), applicable to 2002 et 
seq. In applying subpara. 115.2(2)(b)(i) to taxation years that end after 1998 and before 
2002, the opening words of that subpara. shall be read as follows: 


(i) the non-resident has not, before the particular time, directly or through its 
agents, 


Subsec. 115.2(2) formerly read: 


(2) For the purposes of subsection 115(1) and Part XIV, a qualified non-resident 
is not considered to be carrying on business in Canada at any particular time 
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solely because of the provision to the non-resident at the particular time of desig- 
nated investment services by a Canadian service provider if 


(a) in the case of a non-resident who is an individual other than a trust, the 
non-resident is not affiliated at the particular time with the Canadian service 
provider; and 


(b) in the case of a non-resident that is a corporation, trust or partnership, 


(i) the non-resident has not, before the particular time, directly or 
through its agents, directed any promotion of investments in itself prin- 
cipally at, or sold such investments to, persons that the non-resident 
knew. or ought to have known after reasonable enquiry were resident in 
Canada or partnerships that the non-resident knew or ought to have 
known after reasonable enquiry had members that were resident in 
Canada, 


(ii) the non-resident has not, before the particular time, directly or 
through its agents, filed any document with a public authority in Canada 
in accordance with the securities legislation of Canada or of any prov- 
ince in order to permit the distribution of interests in the non-resident to 
persons resident in Canada, and 


(iii) when the particular time is more than one year after the time ‘at 
which the non-resident was created, the total of the fair market value, at 
the particular time, of investments in the non-resident that are benefi- 
cially owned by persons and partnerships (other than a designated entity 
in respect of the Canadian service provider) that are affiliated with the 
Canadian service provider does not exceed 25% of the fair market value, 
at the particular time, of all investments in the non-resident. 


(3) Interpretation —— For the purposes of subparagraph (2)(b)(iii) 
and this subsection, 


(a) the fair market value of an investment in a corporation, trust 
or partnership shall be determined without regard to any voting 
rights attaching to that investment; and 


(b) a person or partnership is, at a particular time, a designated 
entity in respect of a Canadian service provider if the total of the 
fair market value at the particular time, of investments in the 
entity that are beneficially owned by persons and partnerships 
(other than another designated entity in respect of the Canadian 
service provider) that are affiliated with the Canadian service 
provider does not exceed 25% of the fair market value, at the 
particular time, of all investments in the entity. 


(4) Transfer pricing — For the purpose of section 247, where 
subsection (2) applies in respect of services provided to a person 
that is a corporation or trust or to a partnership, if the Canadian 
service provider referred to in that subsection does not deal at arm’s 
length with the promoter of the person or of the partnership, the 
service provider is deemed not to deal at arm’s length with the per- 
son or partnership. 


History [subsec. 115.2(4)]: Subsec. 115.2(4) amended by 2002, c. 9, subsec. 35(6), 
applicable to 2002 et seq. The subsec. formerly read: 


(4) For the purpose of section 247, where subsection (2) applies to a qualified 
non-resident, if the Canadian service provider referred to in that subsection does 
not deal at arm’s length with the promoter of the qualified non-resident, the ser- 
vice provider is deemed not to deal at arm’s length with the non-resident. 


Proposed Addition — _ 1 ayes ey 


ing whether a cane n a partnership is, a 


perty, property of the partnership shall not be considered to be 
used or held by the partnership in a ‘business carried on in Canada, 


any particular time before March 5, 2010, a taxable Canadian pro- 


S. 115.2(5) 


‘sel ices by ano nt partne abe may still result in the partnership 

ered, for the purposes of applying the “taxable Canadian property” definition, Tobe 

© noes in ‘interest in the. partnership would there- 

se of th paragraphs (b) and (g) of the definition “taxa. 
sable Ca 


las ‘your view, this result is not Yio rom a 
rou al d, — we are pre sared to” recommend to the Minister of Finance — 


provider be satisfied), property of a partnership : shall; for the purposes bE enn 
{ resident's partnership eee in the nee is” ‘Vaxable cs 


ay a 2 nat I 
for the purposes of section 229 of ae on, ax A Neuen Ge ilston’. which. 
‘ 3 of a partnership that. carries on Duele | in Canada to ie informa-_ 


ship who are entitled to benefit from € protection of section 115 2 may noneicless: 
I information return in Canada solely because of the 


members ofa partnership to make a partnership information return for a partnership 
ing of which section applies. You argue that such a chan) wou be 
sistent with the purpose of section 115.2; that it would be consistent 
er dated ‘November 26, 2002 and signed by Mr. Brian ‘Emewein i in voitich: 
he indicated the intention of this D ision to recommend to the Minister a change to 
section 115.2 to broaden that section such that it applies also for the purpose of the 
iling requirements of a corporation under section 150 of the Act; and that it would 
reduce the administrative burden and costs incurred in respect of the preparation of. 
partnership information returns. 


While we are in general agreement th tie bance of your request, 1 howl oe 

that in one important respect your analysis seems to misinterpret the policy. basis of 
section 115.2. You imply that, because this provision applies in respect of a partner- _ 
ship, the partnership i is not carrying on business in Canada, and therefore its members _ 
should be excused from having to file information returns. In fact, section 115.2 pro- 
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vides only the assurance that the activities i describes do not in themselves cause a 
non-resident to | arty on business in Canada iven person or partnership m 
the beneficiary of the section and are asa ieult on its other aie Nie be oe 
business i in Canada. : : 


That said, we agree that a he application. of section 115.2 of the Act 
that it applies for the purpose of section 229 of the Regulations i is consistent with th 
general policy intent of section 115.2: ie., to ensure that the use of a Canadian 
vice provider does not, by itself, cause non-residents to be treated as though the 
carrying on business in Canada. Accordingly, we are prepared to recommend 


Minister that subsection 115.2(2) of the Act be amended so that it applies also for the : 
purposes of section 229 of the Regulations. We will recommend that this amendment _ 


be made applicable for taxation years that end after 2007. [See ae 3i/l1 —— : 
amendment to Reg, 229(1) — ed.] . : . 


Marketing par: tnership interests to Canadian reside nt 


Paragraph (d) of the definition “designated investment services” in subeecaon 

115.2) applies i in the case of a corporation, trust, or partnership the only undertak- 
ing of which is the investing of its funds in qualified investments; it includes, in 
hes cae investment services, the ange: of i investments in o ‘corporation, trust : 


PES 


eid non-resident members, yet paragraph (d) requires that the Canadian service pro- 
vider not market investments in the partnership to Canadian residents. You also ar- 
gue that such a requirement hinders the ability of Canadian asset managers to com- 
pete internationally. You therefore propose that paragraph (d) of the definition — 
“designated investment services” in subsection 115.2(1) be broadened to permit Ca- 
nadian service providers to market investments in the partnership to Canadian re- 
sidents. We understand your concern; however, we are not prepared to Perea hae 
any change at this time. We will keep this matter under consideration. aS 


While we cannot offer any assuraitce that either the Minister of Finance or Parlia- 
ment will agree with our recommendations in respect of the first two matters, we 
hope that this statement of our intentions is helpful. 


Thank you for writing. 
Yours sincerely, 


Gerard Lalonde 
Director, Tax Legislation Division, Tax Policy Branch 


History [s. 115.2]: S. 115.2 added by 2000, c. 19, s. 21, applicable to taxation years 
that end after 1998. 


Definitions [s. 115.2]: “affiliated” — 251.1; “amount”, 
length” — 251(1); “beneficially owned” — 248(3); 
255, Interpretation Act 35(1); “Canadian investor” —115.2(1); “Canadian partner- 
ship” — 102(1), 248(1); “Canadian resource property” — 66(15), 248(1); “Canadian 
service provider” — 115.2(1); “corporation” — 248(1), Interpretation Act 35(1); “des- 
ignated entity” — 115.2(3)(b); “designated investment services” — 115,2(1); “desig- 
nated stock exchange’ — 248(1), 262; “disposition” — 248(1); “fair market value’ — 
115.2(3)(a); “immovable” — Quebec Civil Code art. 900-907: “individual” , “non-resi- 
dent” — 248(1); “person”, “prescribed” — 248(1); “promoter” — 115.2(1); “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “qualified investment”, 
“qualified non-resident” — 115.2(1); “record” — 248(1); “resident in Canada” — 
94(3)(a)(viii), 250; “share”, “taxable Canadian property” — 248(1); “taxation year’ — 
249; “timber resource property” — 13(21), 248(1); “trust” — 104(1), 248( 1), (3). 


“annuity” — 248(1); “arm’s 
“business” — are 1); “Canada” — 


116. (1) Disposition by non-resident person of certain pro- 
perty — If a non-resident person proposes to dispose of any taxa- 
ble Canadian property (other than property described in subsection 
(5.2) and excluded property) the non-resident person may, at any 
time before the disposition, send to the Minister a notice setting out 


(a) the name and address of the person to whom he proposes to 
dispose of the property (in this section referred to as the “pro- 
posed purchaser”); 


(b) a description of the property sufficient to identify it; 


(c) the estimated amount of the proceeds of disposition to be 
received by the non-resident person for the property; and 


(d) the amount of the adjusted cost base to him [the non-resident 

person] of the property at the time of the sending of the notice. 
Related Provisions: 115.1 — Competent authority agreements under tax treaties: 
116(2) — Certificate in respect of proposed disposition; 116(3) — Notice to Minister: 
116(5) — Purchaser liable to withhold if no certificate obtained: 116(6) — Excluded 
property. 
History: The opening words of subsec. 116(1) amended by 2001, c. 17, subsec. 91(1), 
applicable after October 1, 1996. The opening words formerly read: 


116. (1) Where a non-resident person proposes to dispose of any property that 
would, if the non-resident person disposed of it, be taxable Canadian property of 
that person (other than property described in subsection (5.2) and excluded pro- 
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perty) the non-resident person may, at any time before the reas send to 
the Minister a notice setting out 


| 
The opening words of subsec. 116(1) amended by 1998, c. 19, subsec. 133(1) applica- 


| 


ble after April 26,.1995. The opening words formerly read: | 


116. (1) Where a non-resident person proposes to dispose of any property that | 
would, if the non-resident person disposed of it, be taxable Canadian property of 
that person (other than depreciable property or excluded property), the non-resi- | 
dent person may, at any time before the disposition, send to the Minister a notice | 
setting out | 
Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at | 
end of s. 116: | 


I.T. Technical News: 38 (anti-discrimination provisions). 


CRA Audit Manual: 12.13.0: Disposals of taxable Canadian property; 15.2.12: Dis- 
position of taxable Canadian property. by a non-resident; 15.10.10: Section 116 audit 
guide and reference manual; 16.2.2: Estate of a deceased person — non-residents. 


Forms: T1261: Application for a Canada Revenue Agency individual tax number 
(ITN) for non-residents; T2062: Request by a non-resident of Canada for a certificate 
of compliance related to the disposition of taxable Canadian property; T2062A: Re- 
quest by a non-resident of Canada for a certificate of compliance related to the disposi- 
tion of Canadian resource or timber resource property, Canadian real property (other 
than capital property), or depreciable taxable Canadian. property; T2062A SCH 1: Dis- 
position of Canadian resource property by non-residents. 


(2) Certificate in respect of proposed disposition — Where 
a non-resident person who has sent to the Minister a notice under 
subsection (1) in respect of a proposed disposition of any property 
has 


(a) paid to the Receiver General, as or on account of tax under 
this Part payable by the non-resident person for the year, 25% of 
the amount, if any, by which the estimated amount set out in the 
notice in accordance with paragraph (1)(c) exceeds the amount 
set out in the notice in accordance with paragraph (1)(d); or 


(b) furnished the Minister with security acceptable to the Min- 
ister in respect of the proposed disposition of the property, — 


the Minister shall forthwith issue to the non-resident person and the 
proposed purchaser a certificate in prescribed form in respect of the 
proposed disposition, fixing therein an amount (in this section re- 
ferred to as the “certificate limit”) equal to the estimated amount set 
out in the notice in accordance with paragraph (1)(c). 


Related Provisions: 116(5) — Non-residents — Liability of purchaser; 164(1.6) — 
Security not to be released while appeal pending. 


History: Subsec. 116(2) amended by 2001, c. 17, subsec. 91(2) to replace the percent- 
age “33 1/3%” with “25%”, applicable to taxation years that end after February 27, 
2000, except that, for a taxation year that ended after February 27, 2000 and before 
October 18, 2000, it shall be read as a reference to “30%”. 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 
end of s. 116. 


(3) Notice to Minister — Every non-resident person who in a tax- 
ation year disposes of any taxable Canadian property of that person 
(other than property described in subsection (5.2) and excluded pro- 
perty) shall, not later than 10 days after the disposition, send to the 
Minister, by registered mail, a notice setting out 


(a) the name and address of the person to whom the non-resident 
person disposed of the property (in this section referred to as the 
“purchaser’), 


(b) a description of the property sufficient to identify it, and 


(c) a statement of the proceeds of disposition of the property and 
the amount of its adjusted cost base to the non-resident person 
immediately before the disposition, 


unless the non-resident person has, at any time before the disposi- 
tion, sent to the Minister a notice under subsection (1) in Fespest of 
any proposed disposition of that property and 


(d) the purchaser was the proposed purchaser referred to in that 
notice, 


(e) the estimated amount set out in that notice in accordance 
with paragraph (1)(c) is equal to or greater than the proceeds of 
disposition of the property, and 


(f) the amount set out in that notice in accordance with para- 
graph (1)(d) does not exceed the adjusted cost base to the non- 
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resident person of the ‘property’ immediately before the 
disposition. 
~ Related Provisions: 116(6) — Excluded property; 162(7) — Penalty for failure to 
send notice; 238(1) — Offences; 248(7) — Mail deemed received on day mailed. 


History: The opening words of subsec. 116(3) amended by 1998, c. 19, subsec. 
133(2), applicable after April 26, 1995. The opening words formerly read: 


116. (3) Every non-resident person who in a taxation year has made a disposition 
of any taxable Canadian property of that person (other than depreciable property 
or excluded property) shall, not later than 10 days after the day on which the 
disposition was made, send to the Minister, by registered mail, a notice setting 
out 
Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 
end of s. 116. 
Forms: T1261: Application for a Canada Revenue Agency individual tax number 
(ITN) for non-residents; T2062: Request by a non-resident of Canada for a certificate 
of compliance related to the disposition of taxable Canadian property; T2062A: Re- 
quest by a non-resident of Canada for a certificate of compliance related to the disposi- 
tion of Canadian resource or timber resource property, Canadian real property (other 
than capital property), or depreciable taxable Canadian property; T2062A SCH 1: Dis- 
position of Canadian resource property by non-residents. 


(4) Certificate in respect of property disposed of — Where 
a non-resident person who has sent to the Minister a notice under 
subsection (3) in respect of a disposition of any property has 


(a) paid to the Receiver General, as or on account of tax under 
this Part payable by the non-resident person for the year, 25% of 
the amount, if any, by which the proceeds of disposition of the 
property exceed the adjusted cost base to the non-resident per- 
son of the property immediately before the disposition, or 


(b) furnished the Minister with security acceptable to the Min- 
ister in respect of the disposition of the property, 


the Minister shall forthwith issue to the non-resident person and the 
purchaser .a certificate in prescribed: form: in respect~ of» the 
disposition. 

Related Provisions: 116(5) — Non-residents — liability of purchaser; 164(1.6) — 
Security not to be released. while appeal pending. 


History: Subsec. 116(4) amended by 2001, c. 17, subsec. 91(2) to replace the percent- 
age “33 1/3%” with “25%”, applicable to taxation years that end after February 27, 
2000, except that, for a taxation year that ended after February 27, 2000 and before 
October 18; 2000, it shall be read as a reference to “30%”. 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 
end of s. 116. 


(5) Liability of purchaser — Where in a taxation year a pur- 
chaser has acquired from a non-resident person any taxable Cana- 
dian property (other than depreciable property or excluded pro- 
perty) of the non-resident person, the purchaser, unless 


(a) after reasonable inquiry the purchaser had no reason to be- 
lieve that the non-resident person was not resident in Canada, 


~ (a.1) subsection (5.01) applies to the acquisition, or 


(b) a certificate under subsection (4) has been issued to the pur- 
chaser by the Minister in respect of the property, 


is liable to pay, and shall remit to the Receiver General within 30 
days after the end of the month in which the purchaser acquired the 
property, as tax under this Part for the year on behalf of the non- 
resident person, 25% of the amount, if any, by which 


(c) the cost to the purchaser of the property so acquired 
exceeds 


(d) the certificate limit fixed by the certificate; if any, issued 
under subsection (2) in respect of the disposition of the property 
by the non-resident person to the purchaser, 


and is entitled to deduct or withhold from any amount paid or 
credited by the purchaser to the non-resident person or otherwise 
recover from the non-resident person any amount paid by the pur- 
chaser as such a tax. 

Related Provisions: 116(2)— Certificate in respect of proposed disposition; 
116(4) — Certificate in respect of property disposed of; 116(6) — Excluded property; 
164(1.5)(c)(ii) — Late refund of amount overpaid'due to assessment under 116(5); 
227(9) — Failure to remit tax — penalty; 227(9.3)—JInterest on tax not paid; 
227(10.1) — Assessment; 248(7) — Mail deemed received on day mailed. 


S. 116(5.1)(c) 


History: Para. 116(5)(a.1) added’by 2008, c. 28, subsec. 14(1), applicable in respect of 
dispositions. of property that occur after 2008. 


Subsec. 116(5) amended by 2001, .c. 17, subsec. 91(2) to replace the percentage “33 
1/3%” with “25%”, applicable to taxation years that end after February 27, 2000, ex- 
cept that, for a taxation year that ended after February 27, 2000 and before October 18, 
2000, it shall be read as a reference to “30%”. 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 
end of s. 116. 


Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


CRA Audit Manual: 12.13.0: Disposals of taxable Canadian property; 15.2.12: Dis- 
position of taxable Canadian property by a non-resident; 15.10.10: Section 116 audit 
guide and reference manual. 


(5.01) Treaty-protected property — This subsection applies to 
the acquisition of a property by a person (referred to in this subsec- 
tion as the “purchaser’”’) from a non-resident person if 


(a) the purchaser concludes after reasonable inquiry. that the 
non-resident person is, under a tax treaty that Canada has with a 
particular country, resident in the particular country; 


(b) the property would be treaty-protected property of the non- 
resident person if the non-resident person were, under the tax 
treaty referred to in paragraph (a), resident in the particular 
country; and 


(c) the purchaser provides notice under subsection (5.02) in re- 
spect of the acquisition. 


Related Provisions: 116(5)(a.1), (5.3)(a), (6)G) —No certificate required. 


History: Subsec. 116(5.01) added by 2008, c. 28, subsec. 14(2), applicable in respect 
of dispositions of property. that occur after 2008. 


Forms: T2062C: Notification of an acquisition’of treaty-protected property from a 
non-resident vendor. 


(5.02) Notice by purchaser in respect of an acquisition of 
property — A person (referred to in this subsection as the “pur- 
chaser”) who acquires property from a non-resident person provides 
notice under this subsection in respect of the acquisition if the pur- 
chaser sends to the Minister, on or before the day that is 30 days 
after the date of the acquisition, a notice setting out 


- (a) the date of the acquisition; 
(b) the name and address of the non-resident person; 
(c) a description of the property sufficient to identify it, 


(d) the amount paid or payable, as the case may be, by. the pur- 
chaser for the property; and 


(e) the name of the country with which Canada has concluded a 
tax treaty under which the property is a treaty-protected property 
for the purposes of subsection (5.01) or (6.1), as the case may 
be. 
Related Provisions: 
property. 
History: Subsec. 116(5.02) added by 2008, c. 28, subsec. 14(2), applicable in respect 
of dispositions of property that occur after 2008. 


116(6.1) — Property. subject to notice is treaty-exempt 


(5.1) Gifts, etc. — If a non-resident person has disposed of or pro- 
poses to dispose of a life insurance policy in Canada, a Canadian 
resource property or a taxable Canadian property other than 


(a) excluded property, or 


(b) property that has been transferred or distributed on or after 
the non-resident person’s death and as a consequence thereof 


to any person by way of gift inter vivos or to a person with whom 
the non-resident person was not dealing at arm’s length for no pro- 
ceeds of disposition or for proceeds of disposition less than the fair 
market value of the property at the time the non-resident person so 
disposed of it or proposes to dispose of it, as the case may be, the 
following rules apply: 


(c) the reference in paragraph (1)(c) to “the proceeds of disposi- 
tion to be received by the non-resident person for the property” 
shall be read as a reference to “the fair market value of the pro- 
perty at the time'the non-resident person proposes to dispose of 
13! 
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(d) the references in subsections (3) and (4) to “the proceeds of 
disposition of the property” shall be read as references to “the 
fair market value of the property immediately before the 
disposition’, 

(e) the references in subsection (5) to “the cost to the purchaser 
of the property so acquired” shall be read as references to “the 
fair market value of the property at the time it was so acquired”, 
and 

(f) the reference in subsection (5.3) to “the amount payable by 
the taxpayer for the property so acquired” shall be read as a ref- 
erence to “the fair market value of the property at the time it was 
so acquired”’. 

Related Provisions: 116(6) — Excluded property. 


History: The opening words of subsec. 116(5.1) amended by 2001, c. 17, subsec. 


91(3), applicable after October 1, 1996. The opening words formerly read: 


(5.1) Idem — Where a non-resident person has disposed of or proposes to dis- 
pose of a life insurance policy in Canada, a Canadian resource property or any 
property that is or would, if the non-resident person disposed of it, be taxable 
Canadian property of the non-resident person other than 


Interpretation Bulletins: IT-150R2: Taxable Canadian property — acquisition from 
a non-resident of certain property on death or mortgage foreclosure or by virtue of a 
deemed disposition (archived). See also Interpretation Bulletins and Information Circu- 


lars at end of s. 116. 


Forms: T2062B: Notice of disposition of life insurance policy in Canada by a non- 


resident; T2062B SCH 1: Certification and remittance notice. 


(5.2) Certificates for dispositions — If a non-resident person 
has, in respect of a disposition or proposed disposition to a taxpayer 
in a taxation year of property (other than excluded property) that is 
a life insurance policy in Canada, a Canadian resource property, a 
property (other than capital property) that is real property situated in 
Canada, a timber resource property, depreciable property that is a 
taxable Canadian property or any interest in or option in respect of a 
property to which this subsection applies (whether or not that pro- 


perty exists), 
Proposed Amendment — 116(5.2) opening words 


(5.2) Certificates for dispositions — If a non-resident person 
has, in respect of a disposition, or a proposed disposition, in a tax- 
ation year to a taxpayer of property (other than excluded property) 
that is a life insurance policy in Canada, a Canadian resource pro- 
perty, a property (other than capital property) that is real property, 
or an immovable, situated in Canada, a timber resource property, 
depreciable property that is a taxable Canadian property, eligible 
capital property that is a taxable Canadian property or any interest 
in, or for civil law any right in, or any option in respect of, a pro- 
perty to which this subsection applies (whether or not that pro- 
perty exists), 

Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 64(1), 


will amend the opening words of subsec. 116(5.2) to read as above, applicable after 
December 23, 1998. 


Technical Notes (July 2010): Section 116 sets out rules that apply when a non- 
resident person disposes of any of certain types of property. Subsection 116(5.2) al- 
lows a non-resident vendor to obtain what is commonly known as a “compliance 
certificate” in respect of the disposition or proposed disposition of, among other 
things, depreciable property that is a taxable Canadian property. Subsection 116(5.2) 
is amended to include among the types of property to which it applies eligible capital 
property that is a taxable Canadian property. This amendment applies after December 
23, 1998, which is when the definition “taxable Canadian property” in subsection 
248(1) first included eligible capital property used in carrying on a business in 
Canada. ee 
(a) paid to the Receiver General, as or on account of tax under 
this Part payable by the non-resident person for the year, such 
amount as is acceptable to the Minister in respect of the disposi- 
tion or proposed disposition of the property, or 


(b) furnished the Minister with security acceptable to the Min- 
ister in respect of the disposition or proposed disposition of the 
property, 
the Minister shall forthwith issue to the non-resident person and to 
the taxpayer a certificate in prescribed form in respect of the dispo- 
sition or proposed disposition fixing therein an amount equal to the 
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proceeds of disposition, proposed proceeds of disposition or such 

other amount as is reasonable in the circumstances. 

Related Provisions: 116(5.1), (5.3) — Liability of purchaser; 164(1.6) — Security 

not to be released while appeal pending; 248(4) — Interest in real property. 

History: The opening words of subsec. 116(5.2) amended by 2001, c. 17, subsec, 

91(4), applicable after October 1, 1996. The opening words formerly. read: 
(5.2) Where a non-resident person has, in respect of a disposition or proposed 
disposition to a taxpayer in a taxation year of property (other than excluded pro- 
perty) that is a life insurance policy in Canada, a Canadian resource property, a 
property (other than capital property) that is real property situated in Canada, a 
timber resource property, depreciable property that is or would, if the non-resi- 
dent person disposed of it, be a taxable Canadian property of the non-resident 
person or any interest in, or option in respect of, a property to which this subsec- 
tion applies (whether or not the property exists), 

The opening words of subsec. 116(5.2) amended by 1998, c. 19, subsec. 133(3), appli- 

cable to dispositions that occur after 1996. The opening words formerly read: 


116. (5.2) Where a non-resident person has, in respect of a disposition or pro- 
posed disposition to a taxpayer in a taxation year of a life insurance policy in 
Canada of the non-resident person, a Canadian resource property of the non- 
resident person, a property (other than capital property) that is real property situ- 
ated in Canada of the non-resident person (including any interest therein or op- 
tion in respect thereof, whether or not the property is in existence), a timber 
resource property of the non-resident person or any interest therein or option in 
respect thereof, or depreciable property that is or would, if the non-resident per- 
son disposed of it, be a taxable Canadian property of the non-resident person, 
That portion of subsec. 116(5.2) preceding para. (a) substituted by 1994, c. 7, Sch. I 
(1991, c. 49),-s. 87, applicable to dispositions occurring after February 20, 1990, other 
than dispositions pursuant to agreements in writing entered into before February 21, 
1990. That portion formerly read: 
(5.2) Where a non-resident person has, in respect of a disposition or proposed 
disposition to a taxpayer in a taxation year of a life insurance policy in Canada of 
the non-resident person, a Canadian resource property of the non-resident person 
or depreciable property that is or would, if the non-resident person disposed of it, 
be taxable Canadian property of the non-resident person, 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 
end of s. 116. 


(5.3) Liability of purchaser in certain cases — Where in a 
taxation year a taxpayer has acquired from a non-resident person 
property referred to in subsection (5.2), 


(a) the taxpayer, unless subsection (5.01) applies to the acquisi- 
tion or unless after reasonable inquiry the taxpayer had no rea- 
son to believe that the non-resident person was not resident in 
Canada, is liable to pay, as tax under this Part for the year on 
behalf of the non-resident person, 50% of the amount, if any, by 
which 


(i) the amount payable by the taxpayer for the property so 
acquired 


exceeds 


(ii) the amount fixed in the certificate, if any, issued under 
subsection (5.2) in respect of the disposition of the property 
by the non-resident person to the taxpayer 


and is entitled to deduct or withhold from any amount paid or 
credited by the taxpayer to the non-resident person or to other- 
wise recover from the non-resident person any amount paid by 
the taxpayer as such a tax; and 


(b) the taxpayer shall, within 30 days after the end of the month 
in which the taxpayer acquired the property, remit to the Re- 
ceiver General the tax for which the taxpayer is liable under par- 
agraph (a). 


‘Proposed Amendment — Refunds of amounts. 
assessed to another person under 116(5.3). 


Federal Budget, Notice of Ways and Means Motion and § 
Information, March 4, 2010: See under 164(1.5), : 


Related Provisions: 164(1.5)(c)(ii) — Late refund of amount overpaid due to as- 
sessment under 116(5.3); 227(9) — Failure to remit tax — penalty; 227(9.3) — Interest 
on tax not paid; 227(10.1) — Assessment; 248(7) — Mail deemed received on day 
mailed. 


History: The opening words of para. 116(5.3)(a) amended to substitute “unless sub- 
section (5.01) applies to the acquisition or unless after reasonable” for “unless after 
reasonable”, by 2008, c. 28, subsec. 14(3), applicable in respect of dispositions of pro- 
perty that occur after 2008. 
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Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 
end of s. 116. 


(6.4) Presumption — Where there has been a disposition by a 
non-resident of a life insurance policy in Canada by virtue of sub- 
section 148(2) or any of paragraphs (a) to (c) and (e) of the defini- 
tion “disposition” in subsection 148(9), the insurer under the policy 
shall, for the purposes of, subsections (5.2) and (5.3) be deemed to 
be the taxpayer who acquired the. property for an amount,equal to 
the proceeds of disposition as determined under section 148. 


Interpretation Bulletins: See Interpretation Bulletins and Information Circulars at 
end of s. i16. 


(6) Definition of “excluded property” — For the purposes of 
this section, “excluded property” of a non-resident person means 


(a) a property that is a taxable Canadian property solely because 
a provision of this Act deems it to be a taxable Canadian 
property; 

(a.1) a property (other than real property situated in Canada, a 
Canadian resource property or a timber resource property) that is 
described in an inventory of a business carried on in Canada by 
the person; 


(b) a'security that is 

(i) listed on a recognized stock exchange, and 

(ii) either | 

(A).a share of the capital stock of a corporation, or 
: (B) SIFT wind-up entity equity; 

(c).a unit of a mutual fund trust; 
(d) a bond, debenture, bill, note, mortgage, hypothecary claim or 
similar obligation; 
(e) property of a non-resident insurer that 


(i) is licensed or otherwise authorized under the laws of Can- 
ada or a province to carry on an insurance business in Can- 
ada; and 


(ii) carries on an insurance business, within the meaning of 
,subsection 138(1) of the Act, in Canada; 


(f) property of an authorized foreign bank that is used or held in 
the course of the bank’s Canadian banking business; 


S. 116(6.1) 


(g) an option in respect of property referred to in any of 
paragraphs (a) to (f) whether or not such property is. in 
existence; 


(h) an interest in property referred to in any of paragraphs (a) to 
(g); and 


(i) a Sidherty that i is, at ihe time of its disposition, a treaty-ex- 
empt property of the person. 
Related Provisions: 55(6) — Reorganization share deemed listed on designated 
stock exchange for purposes of 116(6); 87(10)— New share issued on amalgamation 
of public corporation deemed listed; 150(5)— Disposition of excluded property may 
be “excluded disposition” not requiring tax return. 


History: Para. 116(6)(b) amended by 2009, c. 2, s. 32, applicable after July 14, 2008. 


| The para. formerly read: 


(b).a share of a class of shares of the capital stock of a corporation that is listed 
on a recognized stock exchange; 


Para. 116(6)(i) added by 2008, c. 28, subsec. 14(4), apekeabie in respect of dispositions 
of property that occur after 2008. 

Para. 116(6)(b) amended to substitute “recognized stock exchange” for “prescribed 
stock exchange” by. 2007, c. 35, s.33, applicable after December 13, 2007. 


Paras. 116(6)(a) and (b) amended, and para. (a.1) added, by 2001, c. 17, subsec. 91(5), 
paras. (a) and (a.1) applicable after October 1, 1996 and para. (b) applicable after June 
27, 1999. Paras. 116(6)(a) and (b) formerly read: 

(a) property described in subparagraph 115(1)(b)(xii); 

(b) a share of a class of the capital stock of a corporation that is listed on a 

prescribed stock exchange, or an interest in the share; 
Para. 116(6)(d) amended by the said c. 17, s. 212, to add the words “hypothecary 
claim”, in force on June 14, 2001. 
Para. 116(6)(e) amended, and paras. (f) to (h) added, by the said c. 17, subsec. 91(6), 
applicable after June 27, 1999. Para. (€) formerly read: 

(e) any other property that is prescribed to be excluded property. 
Paras. 116(6)(a) and (b) amended by 1998, c. 19, subsec. 133(4), applicable after April 
26, 1995, except in respect of the disposition of a property before 1996 


(a) to.a person who was obliged on April 26, 1995 to acquire the property pursuant 
to the terms of an agreement in writing made on or before that day (and, for the 
purpose of this paragraph, a person shall be considered not to be obliged to acquire 
property where the person can be excused from the obligation if there is a change 
to the Act or if there is an adverse assessment under the Act); or 


(b) pursuant to a prospectus or similar document filed with the relevant securities 
authority before April 27, 1995. . 


Paras. 116(6)(a) and (b) formerly read: 

(a) property described in subparagraph 115(1)(b) (ix); 

(b) a share of the capital stock of a public corporation, or an interest therein; 
Regulations: 810 [to be repealed] (property prescribed to be excluded property). 
(6.1) Treaty-exempt property — For the purpose of subsection 


(6), a property is a treaty-exempt property of a non-resident person, 
at the time of the non-resident person’s disposition of the property 
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to another person (referred to in this subsection as the “purchaser’”), 
if 
(a) it is, at that time, a treaty-protected property of the non-resi- 
dent person; and 


(b) where the purchaser and the non-resident person are related 
at that time, the purchaser provides notice under subsection 
(5.02) in respect of the disposition. 


History: Subsec. 116(6.1) added by 2008, c. 28, subsec. 14(5), applicable in respect of 
dispositions of property that occur after 2008. 


(7) Application of subsec. 138(12) — The definitions in sub- 
section 138(12) apply to this section. 


Origin of subsec. 116(7): R.S.C. 1985, c. 1 (5th Supp.) (formerly contained in the 
opening words of subsec. 138(12)). 


Selected Cases [s. 116]: RCI Trust (Trustee of) v. MNR, [2010] 3 C.T.C. 24 (FCA); 
rev’g [2009] 5 C.T.C. 85 (FC) (Possible treaty exemption does not extinguish require- 
ment to obtain certificate); Merlis Investments Ltd. vy. MNR, {2001] 1 C.T.C. 57 
(FCTD) (Minister sought to apply provision to taxpayers not party to transaction). 


Definitions [s. 116]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “arm’s 
length” —251(1); “authorized foreign bank”,“bank”, “business” — 248( fe Can- 
ada” — 255, Interpretation Act 35(1); “Canadian banking business” — 248(1); “Cana- 
dian resource property” — 66(15), 248(1); “capital property” — 54, 248(1); “class of 
shares” — 248(6); “consequence” — 248(8); “corporation” — 248(1), Interpretation 
Act 35(1); “depreciable property” — 13(21), 248(1); “disposition” — 248(1); “eligible 
capital property” — 54, 248(1); “excluded property” — 116(6); “immovable” — Que- 
bec Civil Code art. 900-907; “insurer”? — 248(1); “interest” in real property — 248(4); 
“inventory” — 248(1); “life insurance policy in Canada” — 138(12), 248(1); 
“listed” — 87(10); “Minister” — 248(1); “month” — Interpretation Act 35(1); “mutual 
fund _ trust” — 132(6)+(7), 132.2(3)(n), 248(1); “non-resident”, “person”, ‘“‘pre- 
scribed” — 248(1); “property” — 248(1); “province” — Interpretation Act 35(1); 
“public corporation” — 89(1), 248(1); “recognized stock exchange” — 248(1); “re- 
lated” — 251(2)-(6); “resident” — 250; “security” — Interpretation Act 35(1); “SIFT 
wind-up entity equity”, “share”, “tax treaty”, “taxable Canadian property” — 248(1); 
“taxation year” — 249, 250.1(a); “taxpayer” — 248(1); “timber resource property” — 
13(21), 248(1); “treaty-exempt property” — 116(6.1); “treaty-protected property” — 
248(1). See also 116(7). 


Interpretation Bulletins [s. 116]: IT-15O0R2: Acquisition from non-resident of 
certain property on death or mortgage foreclosure or by virtue of a deemed disposition 
(archived); IT-474R2: Amalgamations of Canadian corporations. 


Information Circulars [s. 116]: 72-17R6: Procedures concerning the disposition of 
taxable Canadian property by non-residents of Canada — section 116. 


DIVISION E — COMPUTATION OF TAX 


Subdivision a — Rules Applicable to 
Individuals 


117. (1) Tax payable under this Part — For the purposes of this 
Division, except section 120 (other than subparagraph (a)(ii) of the 
definition “tax otherwise payable under this Part” in subsection 
120(4)), tax payable under this Part, tax otherwise payable under 
this Part and tax under this Part shall be computed as if this Part 
were read without reference to Division E.1. 


History: Subsec. 117(1) amended by 2000, c. 19, subsec. 22(1), applicable to 1998 er 
seq. except that, in its application to the 1998 and 1999 taxation years, the reference to 
“subparagraph (a)(ii)” shall be read as a reference to “paragraph (b)”. The subsec. for- 
merly read: 


(1) For the purposes of this Division, except section 120 (other than paragraph 
(b) of the definition “tax otherwise payable under this Part” in subsection 120(4)) 
and section 120.1 (other than subsection 120.1(2)), tax payable under this Part, 
tax otherwise payable under this Part and tax under this Part shall be computed 
as if this Part were read without reference to Division E.1. 


(2) Rates for taxation years after 2008 — The tax payable 
under this Part by an individual on the individual’s taxable income 
or taxable income earned in Canada, as the case may be (in this 


18Indexed by 117.1 after 2009 — ed. 
19Indexed by 117.1 after 2005 — ed. 
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subdivision referred to as the “amount taxable’) for a taxation year | 
is : 


(a) 15% of the amount taxable, if the amount taxable is equal to | 
or less than the amount determined for the taxation year in re | 
spect of $40,72618; 5 2 nolags 
(b) if the amount taxable is greater than $40,726! and is equal 
to or less than $81,452!8, the maximum amount determinable in 
respect of the taxation year under paragraph (a), plus 22% of the | 
amount by which the amount taxable exceeds $40,72618 for the 
year; inl 
(c) if the amount taxable is greater than $81,45218, but is equal _ 
to or less than $126,26418, the maximum-amount determinable 
in respect of the taxation year under paragraph (b), plus 26% of — 
the amount by which the amount taxable exceeds $81,452!8 for 
the year; and 


(d) if the amount taxable is greater than $126,264!8, the maxi- 
mum amount determinable in respect of the taxation year under 
paragraph (c), plus 29% of the amount by which the amount tax- 
able exceeds $126,264!8 for the year. 
Related Provisions: 117(1) — Minimum tax to be ignored for purposes of 117(2); 
117(3) — Minimum thresholds for 2004; 117.1(1) — Indexing for inflation; 120(2) — 
Rate reduction for residents of Quebec; 122 — Top rate of tax payable by inter vivos 
trust; 127.5 — Minimum tax; 180.2 — “Clawback” tax on old age security. 
History: Subsec. 117(2) amended by 2009, c. 2, s. 33, applicable to 2009 et seq. The 
subsec. formerly read: 
(2) Rates for taxation years after 2006 — The tax payable under this Part by 
an individual on the individual’s taxable income or taxable income earned in 
Canada, as the case may be (in this subdivision referred to as the “‘amount taxa- 
ble”) for a taxation year is 


(a) 15% of the amount taxable, if the amount taxable is equal to or less than 
the amount determined for the taxation year in respect of $36,378'7; 


(b) if the amount taxable is greater than the amount determined for the year 
in respect of $36,378!9 and is equal to or less than the amount determined 
for the year in respect of $72,756 9. the amount determined in respect of the 
taxation year under paragraph (a) plus 22% of the amount by which the 
amount taxable exceeds the amount determined in respect of $36,378! for 
the year; 

(c) if the amount taxable is greater than the amount determined for the year 
in respect of $72,756!9, but is equal to or less than the amount determined 
for the year in respect of $118,285 19. the total of the amounts: determined in 
respect of the taxation year under paragraphs (a) and (b) plus 26% of the 
amount by which the amount taxable exceeds the amount determined in re- 
spect of $72,756!9: and 


(d) if the amount taxable is greater than the amount that would be deter- 
mined for the year in respect of $1 18,28519, the total of the amounts deter- 
mined in respect of the taxation year under paragraphs (a), (b) and (c) plus 
29% of the amount by which the amount taxable exceeds the amount deter- 
mined in respect of $118,285!9. 


Para. 117(2)(a) amended to substitute “15%” for “15.5%” by 2007, c. 35, s. 179, appli- 
cable to 2007 et seq. 


Paras. 117(2)(c) and (d) amended by 2007, c. 2, s. 18, applicable to 2007 et seq. Paras. 
(c) and (d) formerly read: 


(c) if the amount taxable is greater than the amount determined for the year in . 
respect of $72,756! but is equal to or less than the amount determined for the 
year in respect of $118,825!9, the total of the amounts determined in tespect of 
the taxation year under paragraphs (a) and (b) plus 26% of the amount by which 
the amount taxable exceeds the amount determined in respect of $72,756!9: and 


(d) if the amount taxable is greater than the amount that would be determined for 
the year in respect of $118,825!9, the total of the amounts determined in respect — 
of the taxation year under paragraphs (a), (b) and (c) plus 29% of the amount by 
which the amount taxable exceeds the amount determined in respect of 
$118,82519. 

Subsec. 117(2) amended by 2006, c. 4, subsec. 58(3), applicable to 2007 et seq. It 

formerly read: Pe REE ah 
(2) Rates for the 2006 taxation year — The tax payable under this Part by an — 
individual on the individual’s taxable income or taxable income earned in Can- 
ada, as the case may be (in this subdivision referred to as the “amount taxable”) | 
for the 2006 taxation year is } 


(a) 15.25% of the amount taxable, if the amount taxable is equal to or less © 
than $36,378; ; 


844 


Subdivision a — Computation of Tax: Individuals 


(b) $5,548: plus 22% of the amount by which the amount taxable exceeds ‘ 
$36,378, if the amount taxable is greater than $36,378 and is equal to or-less ' 
than $72,756; 


(c) $13,551 plus 26% of the amount by which the amount taxable exceeds 
$72,756, if the amount taxable is greater than $72,756 and is eet to or less 
- than $118,285; and 


(d) $25,388 plus 29% of the amount by which the amount taxable exceeds 
$118,285, if the amount taxable is greater than $118,285. 


Ebpec. 117(2) amended by 2006, c. 4, subsec. 58(2), applicable to 2006. It formely 
read: 


(2) Rates for the 2005 taxation year — The tax payable under this! Part by an 
individual on the individual’s taxable income or taxable income earned in Can- 

_ada, as the case may be (in, this, subdivision referred to as the “amount taxable’) 
for the 2005 taxation year is 


(a) 15% of the amount taxable, if the amount taxable is aaua to or less than 
$35,595; 


(b) $5,339 plus 22% ofthe amount by which the amount taxable ‘exceeds 
$35,595, if the amount taxable is greater than $35,595 and is equal'to or less 
than $71,190; 


(c) $13,170 plus 26% of the amount by which the amount taxable exceeds 
$71,190, if the amount taxable is greater than $71,190 and is equal to or less 
than $115,739; and " 


(d) $24,753 plus 29% of the amount by high ihe amount taxable exceeds 
$115,739, if the amount taxable is greater than. $115,739. 


Bibsec: 117(2) amended by 2006, c. 4, subsec. 58(1), applicable to 2005. It formerly 
read: 


(2) Rates for years after 2000 — The tax payable under this Part by an indivi- 
dual on the individual’s taxable income or taxable income eared in Canada, as 
the case may be, (in this subdivision referred to as the “amount taxable”) for a 
taxation year is 


(a) 16% of the amount taxable, if the amount taxable does not exceed 
$30,754; 


(b) $4,921 plus 22% of the amount by which the amount taxable exceeds 
$30,754, if the amount taxable exceeds $30,754 and does not exceed 
$61,509; 


(b.1) $11,687 plus 26% of the amount by which the amount taxable exceeds 
$61,509, if the amount taxable exceeds, $61,509 and does. not exceed 
$100,000; and 


(c) $21,695 plus 29% of the amount by which the amount taxable exceeds 
$100,000, if the amount taxable exceeds $100,000. 


Subsec. 117(2) amended by 2001, c. 17, subsec. 92(2), applicable to 2001 et seg. Sub- 
sec. 117(2) formerly read: 


(2) Rate for 2000 — The tax payable under this Part by an individual on the 
individual’s taxable income or taxable income earned in Canada, as the case may 
“be, (in this subdivision referred to as the “amount ieee for the 2000 taxation 
year is 


(a) 17% of the amount taxable, if the amount taxable docs not exceed 
$30,004; 


(b) $5,101 plus 25% of the amount by which the amount taxable exceeds 
$30,004, if the amount taxable exceeds $30, 004 and does not exceed 
$60,009; and 


(c) $12,602 plus 29% of the amount by which the amount taxable exceeds 
$60,009, if the amount taxable exceeds $60,009. 


Subsec. 117(2) amended by 2001, c. 17, subsec: 92(1); applicable to the 2000 taxation 
year. Subsec. 117(2) formerly, read: 


(2) 1988 and subsequent taxation years rates — The tax payable under this 
_ Part by an individual on the individual’s taxable income or taxable income 
earned in Canada, as the case may be, (in this subdivision, referred to as the 
“amount taxable’) for the 1988 and subsequent taxation years is 
(a) 17% of the amount taxable if the amount taxable does not exceed 
$27,500;29 
(b) $4, 67520 plus 26% of the amount by which the amount taxable exceeds 
$27, os " if the amount taxable exceeds: $27,50029 and does not exceed 
$55,00029; and 
(c) $11, 92520 plus:29% of the amount by which the amount taxable exceeds 
$55,000.29 
Selected Cases: Guillemette v. R., [1997] 3 C.T.C. 2797 (TCC) (Progressive tax 
rates not, unconstitutional). 
interpretation Bulletins: IT-406R2: Tax payable by an inter vivos trust; IT-513R: 
Personal tax credits; IT-515R2: Education tax credit; IT-516R2: Tuition tax credit; IT- 
519R2: Medical expense and. disability tax credits) and: attendant care expense 
deduction. 


20indexed by’ 117.1. after’ 1988 + ed. 
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CRA Audit Manual; 15.2.15: Tax calculations. 


(2.1) Tax payable — WITB advance payment — The tax pay- 
able under this Part on the individual’s taxable income for a taxa- 
tion year, as computed under subsection (2), is deemed to be the 
total of the amount otherwise computed under that subsection and, 
except for the purposes of sections 118 to 118.9, 120.2, 121, 122.3 
and subdivision. c, the total of all amounts received by the indivi- 
dual in respect of the taxation year under subsection 122.7(7). 


History: Subsec. 117(2.1) added by 2007, c. 35, s. 34, applicable to 2008 et seq. 


(3) Minimum thresholds for 2004 — Each of the amounts of 
$30,754, $61,509 and $100,000 referred to in subsection (2) is 
deemed, for the purposes of applying subsection (2) to the 2004 tax- 
ation year, to be the greater of 


(a) the amount that would be used for the 2004 taxation year if 
this section were read without reference to this subsection, and 


(b) in the case of 
(i), the: amount of $30,754, $35,000, 
(ii) the: amount of $61,509, $70,000, and 
(iii) the amount of $100,000, $113,804. 
History: Subsec. 117(3) added by 2001, c. 17, subsec. 92(2), applicable to 2001 et seq. 


Note re Provincial Income Tax: In addition to the tax under Part I of the federal 
Act, as above, an individual who resides in or has income earned in any of the prov- 
inces is also subject to provincial income tax. Except for Quebec, which collects its 
own tax on separate income tax returns, each other province imposes a tax that is ex- 
pressed as a percentage of the tax otherwise payable under Part I of the federal Act and 
is collected for the province by the federal government on a joint tax return. For rates 
and surtaxes see introductory pages. 


(4)—(5.2) [Repealed, under former Act] 


(6) [Repealed] 


History: Subsec. 117(6) repealed by 2000, c. 19, subsec. 22(2), applicable to 1998 et 
seg. The subsec. formerly read: 


(6) Special table— An individual (other than. an) individual’ of a prescribed 
class) whose amount taxable for a taxation year does not exceed a prescribed 
amount may use a table prepared for that year in accordance with prescribed 
rules in computing the amount of the individual’s tax payable under Part I.1 and 
the:amount that, but for prescribed provisions of this Act, would be the indivi- 
idual’s'tax payable under this Part ‘for'the year! 


(7). [Repealed] 


History: Subséc. 117(7) repealed by 1994, c. 7, Sch. VII (1992, c. 48), 's. 6, applicable 
to 1993 et seq. Subsec:' (7) formerly read: 


(7) Notch provision — Where the tax otherwise payable under this Part for a 
taxation year by an individual is greater than the total of 


(a). the tax that would-be so payable if, in computing the individual’s: tax 
payable under this, Part for the year, the individual could deduct under sec- 
tion-118.2, payments described in that section made in respect:of a person 

_ who, -had the person’s income for the year been nil, would have been a de- 
pendant in respect of whom the individual could have deducted an amount 
under section 118 in computing the individual’s tax payable under this Part 
for the year; and 


(b) 68% of the amount by which the i fags for the year of the person re- 
ferred to in paragraph (a) exceeds $6, 00029 
the tax otherwise payable under this Part for the year may be reduced to that 
total. 
Annual Adjustment of Deductions and Other Amounts 
Definitions [s. 117]: “amount” — 248(1); “amount taxable” — 117(2); “individual”, 
“person”, “prescribed” — 248(1); “tax payable” — 117(1), | 248(2); “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” —115(1), 248(1); “taxa- 
tion year” — 249; “taxpayer” — 248(1). 


| 117.2. @) Annual adjustment [inflation indexing] — The 


amount of $1,000 referred to in the formula in paragraph 8(1)(s), 
each of the amounts. expressed in dollars. in subparagraph 
6(1)(b)(v:1), subsection 117(2), the description of B in subsection 
118(1), subsection '118(2), paragraph (a) of the description of B in 
subsection 118(10); subsection 118.01(2), the descriptions of C and 
F in subsection 118.2(1), subsections 118.3(1), 122.5(3) and 
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122.51(1) and (2), the amounts of $925 and $1,680 referred to in 
the description of A, and the amounts of $10,500 and $14,500 re- 
ferred to in the description of B, in the formula in subsection 
122.7(2), the amount of $462.50 referred to in the description of C, 
and the amounts of $16,667 and $25,700 referred to in the descrip- 
tion of D, in the formula in subsection 122.7(3), and each of the 
amounts expressed in dollars in Part I.2 in relation to tax payable 
under this Part or Part I.2 for a taxation year shall be adjusted so 
that the amount to be used under those provisions for the year is the 
total of 


(a) the amount that would, but for subsection (3), be the amount 
to be used under those provisions for the preceding taxation 
year, and . 


(b) the product obtained by multiplying 
(i) the amount referred to in paragraph (a) 

by 
(ii) the amount, adjusted in such manner as may be pre- 
scribed and rounded to the nearest one-thousandth, or, where 
the result obtained is equidistant from two consecutive one- 
thousandths, to the higher thereof, that is determined by the 
formula 


A 
Soy 
B 


where 


A is the Consumer Price Index for the 12 month period that 
ended on September 30 next before that year, and 


B_ is the Consumer Price Index for the 12 month period im- 
mediately preceding the period mentioned in the descrip- 
tion of A. 


Related Provisions: 117(1.1) — Indexing of specific amounts; 122.5(3.1) — Index- 
ing of GST Credit amounts; 122.61(5)— Indexing of Child Tax Benefit; 
207.01(1)“TFSA dollar limit’(b) — Indexing of $5,000 tax-free savings account con- 
tribution limit; 257 — Formula cannot calculate to less than zero. 


History: The opening words of subsec. 117.1(1) amended by 2010, c. 25, s. 22, appli- 
cable to 2009 et seq. They formerly read: 


117.1 (1) Annual adjustment (indexing) — The amount of $1,000 referred to 
in the formula in paragraph 8(1)(s), each of the amounts expressed in dollars in 
subparagraph 6(1)(b)(v.1), subsection 117(2), the description of B in subsection 
118(1), subsection 118(2), paragraph (a) of the description of B in subsection 
118(10), subsection 118.01(2), the descriptions of C and F in subsection 
118.2(1), subsections 118.3(1), 122.5(3) and 122.51(1) and (2), the amounts of 
$500 and $1,000 referred to in the description of A, and the amounts of $9,500 
and $14,500 referred to in the description of B, in the formula in subsection 
122.7(2), the amount of $250 referred to in the description of C, and the amounts 
of $12,833 and $21,167 referred to in the description of D, in the formula in 
subsection 122.7(3), and each of the amounts expressed in dollars in Part I.2 in 
relation to tax payable under this Part or Part 1.2 for a taxation year shall be 
adjusted so that the amount to be used under those provisions for the year is the 
total of 


The opening words of subsec. 117.1(1) amended by 2007, c. 35, s. 35, applicable to 
2008 et seg. They formerly read: 


117.1 (1) The amount of $1,000 referred to in the formula in paragraph 8(1)(s) 
and each of the amounts expressed in dollars in subparagraph 6(1)(b)(v.1), sub- 
section 117(2), the description of B in subsection 118(1), subsection | 18(2), par- 
agraph (a) of the description of B in subsection 118(10), subsection 118.01(2), 
the descriptions of C and F in subsection 118.2(1), subsections 118.3(1), 
122.5(3) and 122.51(1) and (2) and Part I.2 in relation to tax payable under this 
Part or Part I.2 for a taxation year shall be adjusted so that the amount to be used 
under those provisions for the year is the total of 


The opening words of subsec. 117.1(1) amended to add reference to 6(1)(b)(v.1) by 
2007, c. 16, s. 4, applicable to taxation years that end after June 22, 2007. 


The opening words of subsec. 117.1(1) amended by 2007, c. 2, s. 19, applicable to 
2008 et seq. They formerly read: 


117.1 (1) Each of the amounts expressed in dollars in subsection 117(2), the 
description of B in subsection 118(1), subsections 118(2) and 118.01(2), the de- 
scriptions of C and F in subsection 118.2(1), subsections 118.3(1), 122.5(3) and 
122.51(1) and (2) and Part 1.2 in relation to tax payable under this Part or Part I.2 
for a taxation year shall be adjusted so that the amount to be used under those 
provisions for the year is the total of 


The opening words of subsec. 117.1(1) amended to replace “subsection 118(2)” with 
“subsections 118(2) and 118.01(2)”, by 2006, c. 4, s. 59, applicable to 2006 et seq. 
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The opening words of subsec. 117.1(1) amended by 2005, c. 19, s. 22, applicable to 
2004 et seq. The opening words formerly read: 
(1) Each of the amounts expressed in dollars in subsection 117(2), the descrip- 
tion of B in subsection 118(1), subsections 118(2), 118.2(1), 118.3(1), 122.5(3) 
and 122.51(1) and (2) and Part 1.2 in relation to tax payable under this Part or 
Part [.2 for a taxation year shall be adjusted so that the amount to be used under 
those provisions for the year is the total of 


The portion of subsec. 117.1(1) before subpara. (d)(ii) amended by 2000, c. 19, subsec. 


23(1), applicable to 2001 et seg. The portion formerly read: 


(1) Each of 
(a) the amount of $6,456 referred to in clause (a)(ii)(B) of the definition 
“preferred beneficiary” in subsection 108(1) in relation to a beneficiary’s 
income (computed without reference to subsection 104(14)) for a taxation 
year, 
(b) the amounts expressed in dollars in subsection 117(2), paragraphs (b.1) 
to (d) of the description of B in subsection 118(1), subsections 118(2), 
_118.2(1) and 118.3(1) and Part I.2 in relation to tax payable under this Part 
or Part I.2 for a taxation year, 
(b.1) the amounts of $5,000 and $6,000 referred to in subsection (2) and 
paragraphs (a) and (b) of the description of B in subsection 118(1) in relation 
to tax payable under this Part for a taxation year, and 
(b.2) the amounts expressed in dollars in subsections 122.5(3) and 122.51(1) 
and (2) in relation to tax payable under this Part for a taxation year 
shall be adjusted so that the amount to be used under those provisions for the 
year is the total of 
(c) the amount that would, but for subsection (3), be the amount to be used 
under those provisions for the immediately preceding taxation year, and 


(d) the product obtained by multiplying 
(i) the amount referred to in paragraph (c) 
by 


The formula in subsec. 117.1(1) amended by 2000, c. 14, subsec. 37(1), applicable to 
2000 et seq. It formerly read: 


A 
—— 1.03 
B 


Para. 117.1(1)(b) amended by 1999, c. 22, s. 30, applicable 


(a) to 2000 et seg. for amounts referred to in para. (b.1) of the description of B in 
subsec. 118(1) as amended; and 


(b) to 1999 et seq. for amounts referred to in para. (c.1) of the description of B in 
subsec. 118(1) as amended. 


The para. formerly read: 


(b) the amounts expressed in dollars in subsection 117(2), paragraphs (c) and (d) 
of the description of B in subsection 118(1), subsections 118(2), 118.2(1) and 
118.3(1) and Part I.2 in relation to tax payable under this Part or Part I.2 for a 
taxation year, 


The portion of subsec. 117.1(1) before para. (c) amended by 1998, c. 19, 's. 21, applica- 
ble to 1997 et seg. except that, in applying para. 117.1(1)(b.2) to the 1997 taxation 
year, the reference in that paragraph to “subsections 122.5(3) and 122.51(1) and (2)” 
shall be read as “subsection 122.5(3)”. The portion formerly read: 


117.1 (1) Each of 


(a) the amounts of $5,000 and $6,000 referred to in subsection (2) and 
paragraphs (a) and (b) of the description of B in subsection 118(1), 


(a.1) the amounts expressed in dollars in subsection 122.5(3), and 


(b) the amounts expressed in dollars in subsection 117(2), paragraphs (c) and 
(d) of the description of B in subsection 118(1), subsections 118(2), 118.21) 
and 118.3(1) and Part 1.2 


shall be adjusted, for each taxation year after 1996 for amounts referred to in 
paragraph (d) of the description of B in subsection 118(1), for each taxation year 
after 1990 for amounts referred to in subsection 122.5(3) and for each taxation 
year after 1988 in any other case, so that the amount to be used under those 
provisions for the year is an amount equal to the total of 


Subsec. 21(3) of 1998, c. 19 provides that for the purpose of para. 117.1(1)(c), the 
amount to be used under cl. (a)(ii)(B) of the definition “preferred beneficiary” in sub- 
sec. 108(1), as amended, in relation to income for the 1996 taxation year is deemed to 
be $6,456. 


Para. 117.1(1)(a) amended by 1997, c. 25, subsec. 24(1), to substitute “paragraphs (a) 
and (b) of the description of B in subsection 118(1)” for “paragraphs 118(1)(a) and 
(b)”, applicable April 25, 1997. 

The portion of subsec. 117.1(1) between paras. (b) and (c) amended by 1997, c. 25, 
subsec. 24(2), applicable to 1996 et seq. This portion formerly read: 


shall be adjusted, for each taxation year after 1990 for amounts referred to in 
subsection 122.5(3) and for each taxation year after 1988 in any other case, so 
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that the amount to be used under those provisions for the year is an amount equal 
to the total of 
Para. 117.1(1)(b) amended by 1996, c. 21, s. 22, applicable to 1996 et seg. The para. 
formerly read: 


(b) the amounts expressed in dollars in subsection 117(2), paragraphs 118(1)(c) 
and (d) and subsections 118(2), 118.2(1), 118.3(1) and 180.2(1) 


Interpretation Bulletins: IT-406R2: Tax payable by an inter vivos. trust. 


(1.1) Adjustment of certain amounts — Notwithstanding any 
other provision of this section, for the purpose of making the adjust- 
ment provided under subsection (1) for the 2000 taxation year, the 
amounts used for the 1999 taxation year 


(a) in respect of the amounts of $6,000, $5,000 and $500. re- 
ferred to in paragraphs (a), (b) and (c) of the description of B in 
subsection 118(1) and the amount of $625 referred to in. subpar- 
agraph 180.2(4)(a)(ii) are deemed to be $7,131, $6,055, $606 
and $665, respectively;:and 

(b) in respect of the amounts of $6,456 and $4,103 referred to in 
paragraph (d) of the description of B in subsection 118(1) are 
deemed to be $7,131 and $4,778, respectively. 

Related Provisions: 122.5(3.1) — Indexing of GST Credit amounts. 


History: Subsec. 117.1(1.1) added by 2000, c. 14, subsec. 37(2), applicable to the 
2000 taxation year. 


(2) Idem — [Repealed] 


History: Subsec. 117.1(2) repealed by 2000, c. 19, subsec. 23(2), applicable to 1999 et 
seq. The subsec. formerly read: ~ 


(2) I\dem — The amount of $500 referred to in subparagraphs (a)(ii) and (b)(iv) 
of the description of B in subséction 118(1) shall be adjusted for each taxation 
year after 1988 so that the amount to be used under those subparagraphs for the 
year is the amount determined by the formula 


INDEXED PERSONAL TAX CREDITS (see introductory pages for more details) 
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1 
is ($6,0007° — $5,007? ) 


Subsec. 117.1(2) amended by 1997, c. 25, subsec. 24(3), to substitute “subparagraphs 
(a)(ii) and (b)(iv) of the description of B in subsection 118(1)” for “subparagraphs 
118(1)(a)Gi) and (b)(iv)”, applicable April 25, 1997. 

Para. 117.1(1)(b) amended by 1994, c. 7, Sch. VII (1992, c. 48), s. 7, to delete refer- 
ence to subsecs. 117(7), 122.2(1) and 164.1(1), applicable to 1993 et seq. 


(3) Rounding — Where an amount referred to in this section, 
when. adjusted as provided in this section, is.not a multiple of one 
dollar, it shall be rounded to the nearest multiple of one dollar or, 
where it is equidistant from two such consecutive multiples, to the 
higher thereof. 


(4) Consumer Price Index — In this section, the Consumer 
Price Index for any 12 month period is the result arrived at by 


(a) aggregating the Consumer Price Index for Canada, as pub- 
lished by Statistics Canada under the authority of the Statistics 
Act, adjusted in such manner as is prescribed, for each month in 
that period; 

(b) dividing the aggregate obtained under paragraph (a) by 
twelve; and 

(c) rounding the result obtained under paragraph (b) to the near- 
est one-thousandth or, where the result obtained is equidistant 
from two consecutive one-thousandths, to the higher thereof. 


History: Para. 117.1(4)(a) amended by 2000, c. 14, subsec. 37(3), applicable to 2000 
et seq. The para. formerly read: 


(a) aggregating the Consumer Price Index, as published by Statistics Canada 
under the authority of the Statistics Act, adjusted in such manner as may be pre- 
scribed, for each month in that period; 


(5)-(8) [Repealed under former Act] 


2005 2006 2007 2008 2009 2010 2011 2012 
Indexing factor from previous year 1.017 1.022 1.022 1.019 1.025 1.006 1.014 1.028 
118(1)B(c): basic personal credit $1,297 $1,348 $1,440 $1,440 $1,548 $1,557 $1,579 $1,623 
118(1)B(a), (b): spousal/partner and wholly dependent person 1,102 1,144 1,440 1,440 1,548 LES, 1,579 1,623 
— income limit 735 751 0 0 0 0 0 0 
under 18 and infirm 577 600 603 614 630 633 642 660 
118(1)B(b.1): living with child under 18 300 306 313 315 320 329 
118(1)B(d): 18 and over and infirm 577 600 603 614 630 633 642 660 
— income limit 5,460 5,580 5,702 5,811 5,956 5,992 6,076 6,420 
118(1)B(a)(ii)C(A), (b)(iv)D(A), (b.1)((B), (6-1) GiB), 300 
(c.1)E(A), (d): Family Caregiver credit 
118(2): age 65 or older (low-income only, since 1994) 597 772 TI7 791 961 967 981 1,008 
— income limit for phaseout 29,619 30,270 30,936 31,524 32,312 32,506 32,961 33,884 
118(3): maximum pension credit _ 150 305 300 300 300. 300 300 300 
118.3(1): disability credit 989 1,028 1,034 1,053 1,079 1,086 1,101 1,132 
118(1)B(c.1): caregiver 577 600 603 614 630 633 642 660 
118(10): Canada Employment Credit 38 153 153 157 158 160 164 
118.01(2): maximum adoption expenses credit 1,500 1,559 1,567 1,596 1,636 1,646 1,669 1,716 
118.2(1): medical expense credit — income threshold 1,844 1,885 1,926 1,962 2,011 2,024 2,052 2,109 
122.7(2)A(a): Working Income Tax Benefit — maximum sin- 500 510 925 931 944 970 
gle WITB 
122.7(2)A(b):. — maximum family WITB 1,000 1,019 1,680 1,690 1,714 1,762 
122.7(3)C: —maximum WITB supplement 250 255 463 465 472 485 
180.2(1): OAS/family allowance clawback — income threshold 60,806 62,144 63,511 64,718 66,335 66,733 67,668 69,562 
180.2(4): OAS monthly grind-down 760 777 794 809 829 834 846 870 
207.01(1)“TFSA dollar limit” — maximum annual contribution 5,000 5,000 5,000 5,000 
(rounded to nearest $500) 
INDEXED FEDERAL TAX RATES FOR INDIVIDUALS 1989 Inconnd Tox Rate Schedule 
1988 Income Tax Rate Schedule Taxable Income Tax on Tax Rate 
Taxable Income Tax on Tax Rate Lower Limit on Excess 
Lower Limit on Excess $0 ~ 27,803 wee 171% 
$0 — 27,500 $ — 17% 
27,501 — 55,000 4,675 26% 27,804 — 55,605 4,726 26% 
55,001 and over 11,825 29% 55,606 and over 11,955 29% 


20Indexed by 117.1 after 1988 — ed. 
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1990 Income Tax Rate Schedule 
Taxable Income Tax on 
‘Lower Limit 
$0 — 28,275 Sin 
28,276 — 56,550 4,807 
56,551 and over 12,158 
1991 Income Tax Rate Schedule 
Taxable Income Tax on 
Lower Limit 
$0 — 28,784 Cg cee 
28,785 — 57,568 4,893 


57,569 and over 12,377 


Income Tax Act, Part I; Division E 


Tax Rate 

~ on Excess 
17% 
26% 
29% 


Tax Rate 
on Excess 
17% 
26% 
29% 


1992-1999 Income Tax Rate Schedule 


Taxable Income Tax on 
Lower Limit 
(inflation less than 3% per year) 


$0 — 29,590 $ — 
29,591 — 59,180 5,030 
59,181 and over 12,724 


2000 Income Tax Rate Schedule 
Taxable Income Tax on 
Lower Limit 


$0 — 30,004 GUE 
30,005 — 60,009 5,101 
60,010 and over 12,602 


2001 Income Tax Rate Schedule 
Taxable Income Tax on 
Lower Limit 


$0 — 30,754 $ — 
30,755 — 61,509 4,921 
61,510 — 100,000 11,687 
100,001 and over 21,694 


2002 Income Tax Rate Schedule 
Taxable Income Tax on 
Lower Limit 


$0 — 31,677 Sons 
31,678 — 63,354 5,068 
63,355 — 103,000 12,037 
103,001 and over 22,345 


2003 Income Tax Rate Schedule 
Taxable Income Tax on 
Lower Limit 


$0 — 32,183 $ — 
32,184 — 64,368 5,149 
64,369 — 104,648 12,229 
104,649 and over 22,702 


2004 Income Tax Rate Schedule 
Taxable Income Tax on 
Lower Limit 


$0 — 35,000 $ — 
35,001 — 70,000 5,600 
70,001 — 113,804 13,300 
113,805 and over 24,689 


2005 Income Tax Rate Schedule 
Taxable Income Tax on 
Lower Limit 


$0 — 35,595 $ — 

35,596 — 71,190 5,339 
71,191 — 115,739 13,170 
115,740 and over 24,753 


Tax Rate 
on Excess 


17% 
26% 
29% 


Tax Rate 
on Excess 
17% 
25% 
29%, 


Tax Rate 
on Excess 
16% 
22% 
26% 
29% 


Tax Rate 
on Excess 
16% 
22% 
26% 
29% 


Tax Rate 
on Excess 
16% 
22% 
26% 
29% 


Tax Rate 
on Excess 
16% 
22% 
26% 
29% 


Tax Rate 
on Excess 
15% 
22% 
26% 
29% 


2006 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 
. Lower Limit on Excess 
$0 — 36,378 $ — 15.25% 
36,379 — 72,756 5,548 - 22% 
72,757 — 118,285 Nekoi ie 26% 
118,286 and over 25,388 ey 29% 
2007 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate 
Lower Limit on Excess 
$0 — 37,178 Sie ford Suet 
37,179 — 74,357 skeet 22% 
74,358 — 120,887 13,756 26% 
120,888 and over 25,854 29% 
2008 Income Tax Rate Schedule 
Taxable Income Tax on Tax Rate. 
Lower Limit on Excess 
$0 — 37,885 $.— 15% 
37,886 — 75,769 5,683 22% 
75,770 — 123,184 14,017 26% 
123,185 and over 26,345 29% 


2009 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 

Lower Limit on Excess 
$0 — 40,726 $ — 15% 
40,727 — 81,452 6,109 22% 
81,453 — 126,264 15,068 26% 
126,265 and over 26,719 29% 


2010 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 

Lower Limit on Excess 
$0 — 40,970 $ — 15% 
40,971 — 81,941 6,146 22% 
81,942 — 127,021 15,159 26% 
127,022 and over 26,880 29% 


2011 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 

Lower Limit -, on Excess 
$0 — 41,544 $ — 15% 
41,545 — 83,088 6,232 22% 
83,089 — 128,800 15,371 26% 
128,801 and over 27,256 29% 


2012 Income Tax Rate Schedule 


Taxable Income Tax on Tax Rate 

Lower Limit on Excess 
$0 — 42,707 $ — 15% 
42,708 — 85,414 6,406 22% 
85,415 — 132,406 15,802 26% 
132,407 and over 28,020 29% 


See former s. 180.1 regarding surtax before 2001 and Division E.1 for minimum 
tax. 


Definitions [s. 117.1]: “amount” — 248(1); “Consumer Price Index” — 117.1(4); 
“individual”, “prescribed”, “regulation” — 248(1); “taxation year” — 249. 


118. (1) Personal credits — For the purpose of computing the 

tax payable under this Part by an individual for a taxation year, 

there may be deducted an amount determined by the formula 
AXB 

where 

A is the appropriate percentage for the year, and 

Bis the total of, 


(a) married or common-law partnership status — in 
the case of an individual who at any time in the year is a 
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married person or a person who is in a common-law partner- 
ship who. supports the individual’s. spouse or common-law 
partner and is not living separate and apart from the spouse 
or common-law partner by reason of a breakdown of their 
marriage or common-law partnership, an amount equal to the 
total of 


(i) $10,5272!, and 
(ii) the amount determined by the formula 


DS10 SIT AFC C4 
where 
Gris 
(A) $2,00022 if the spouse or common-law partner 
is dependent on the individual by reason of mental 
or physical infirmity, and 
(B) in any other case, nil, and 


C.1 is the income of the individual’s spouse or common- 
law partner for the year or, if the individual and the 
individual’s spouse or common-law partner are living 

‘separate and apart at the end of the year because of a 
breakdown of their marriage or common-law partner- 
ship, the spouse’s or common-law partner’s income 
for the year while: married to, or.in a»common-law 
partnership with, the individual and not so separated, 
Related Provisions: 82(3) — Optional inclusion into income of dividends received 
by spouse; 117.1(1) — Indexing for inflation; 118(3.1), (3.2) — Amounts for 2006-08; 
118(4) — Limitations; 118(5)—No deduction where claim .made for. support; 
118.91 — Individual resident in Canada for part of the year; 118.95(b) — Application 
in year individual becomes: bankrupt; 257 + Formula cannot calculate to less than 
Zero. 
History: Subparas. (a)(i) and (ii) of the description of B in subsec. 118(1) amended by 
2011, ¢. 24, subsec. 23(1), applicable to 2011 et seq., except that 


(a) for the 2011 taxation year, the reference to “$2, 000” is to be read as a reference 
to “nil”; 


(b) for the 2011 taxation year, subsec. 117.1(1) does not apply for the purposes of 
computing the amounts to be used under para. (a); and 


(c) for the 2012 taxation year, subsec, 117.1(1), does not: apply in respect of the 
amount. of $2,000 referred to. in para. (a). 


Subparas; (a)(i) and (ii) formerly read: 


(a) in the case of an individual who at any time in the year isa married person or 
a person who is in}a common-law partnership who supports the individual’s 
spouse or common-law partner and is not living separate and apart from the 
spouse or common-law partner by reason of a breakdown of their marriage or 
common-law partnership, an amount equal to the total of 


(i) $10,320, and 


(ii) the amount determined by the formula 


$10,320 —C 
where 


C~ is the income of the individual’s spouse or common-law partner for the 
year or, where the individual and the individual’s spouse or common- 
law partner are living separate and apart at the end of the year because 
of a breakdown of their marriage or common-law partnership, the 
spouse’s or common-law partner’s income for the year while married to, 
or in a common-law partnership: with, the individual and not so 
separated, 

The description of B in’subsec. 118(1) amended to substitute “$10,320” for “$7,131” in 
subpara. (a)(i) and “$10,320”! for “$6,055” im: subpara. (a)(ii) by 2009, c. 2, subsec. 
34(1), applicable to 2009 et seq. 

The description of C.in subpara. 118(1)B(a)(ii) amended to substitute. “spouse’s or 
common-law partner’s income” for “spouse’s income” by the said c. 2, subsec. 34(2), 
applicable to 2009 et seq. 

Para. (a) of the description of B in subsec. 118(1) unienided “a 2007;:c. 29, subsec. 9(1), 
applicable to 2007 et'seq: Pers. 41 of 2007, c. 29, if Bill-C-10 receives Royal Assent, 
the amendment to 118(1)B(a)Gi)C in Bill C-10 (see: proposed:amendment below to 
correct the “spouse’s income” to “the spouse’s or common-law partner’s income’’) is 


20Indexed by 117.1 after 1988 — ed. 
2lIndexed after 2011 by 117.1(1) — ed. 
22Indexed after 2012 by 117.1(1) — ed. 
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deemed to have Pens into jul before this amendment (which restores the incorrect 
wording * ‘the spouse’s income” that currently appears; this has been brought to Fi- 
nance’s attention and will likely be addressed in a future technical bill). Para. (a) for- 
merly read: 


(a) married [or common-law] status — in the case of an individual who at any 
time in the year,is.a married person or a person) who is in a:common-law partner- 
ship who supports the individual’s spouse or common-law partner and is not liv- 
ing separate and apart from the spouse or,common-law partner by reason of a 
breakdown of their marriage or Auli algae partnership, an amount equal to the 
total of 


(i) $7,131, and 


(ii) the amount determined by, the mech 


$6,055 —(C — $606) 
where 


C_ is the greater of $606 and the income of the individual’s spouse for the 
year or, where the individual and the individual’s spouse or common- 
law partner are living separate and apart at the end of the year because 
of a breakdown of their marriage or common-law partnership, the 
spouse’ s! income forthe year-while married or in a common-law partner- 
ship and not so separated, 


Para. (a) of the description of B in subsec:)118(1) amended by 2000, c. 12, Sch. 2, s. 1, 
to replace “spouse” with “spouse or common-law partner’; by Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”; by, Sch. 2, s. 11, to replace 
“married” with “married or in a common-law partnership”; and by Sch. 2, s. 13, to 
replace “married person” with “married person or a person who is in a common-law 
partnership”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to, 248(1)“common-law partner”, 


Subparas. (a)(i) and (ii) of the description of Bi in subsec. 118(1) amended by 2000, c. 
19,-subsec. 24(1), applicable to 1999, et.séq: except that, in their application to the 1999 
taxation year. the references to “$7,131”, “$6,055”, and “$606” in subparas. (a)(i) and 
(ii) shall be read as. references to “$6,794”, “$5,718” and “$572”, respectively. The 
subparas. formerly read: 


@ $6,00029, and 
(ii) an amount determined, by. the formula 
$5,000°? — (C- $500°” ) 
where 
C is the greater of $50029 and the income of the individual’s spouse for the 
year or, where the individual and the individual’s spouse are living separate 


and apart at theend of the year by reason of a breakdown of their marriage, 
the: spouse’s income for the:year while married and not so separated, 


The opening words of para. (a) of the description of B in subsec, 118(1) amended by 
1997, c. 25, subsec. 25(2), applicable to 1997 et Seq. The opening words formerly read: 


(a) in the case of an individual who at any time in the year is a married person 
who supports the individual’s spouse, an amount equal to the total of 


Interpretation Bulletins; IT-295R4: Taxable dividends received after 1987 by a 
spouse; IT-513R: Personal tax ‘credits. 


| Forms: T1 Sched. 6: Working income tax benefit. 


(b) wholly dependent person. [“equivalent.. to 
spouse” credit] — in the case of an individual who does 
not claim a deduction for the year because of paragraph (a) 
and who, at any time in the year, 
(i) is 
(A) a person who is unmarried. and, who. does not live 
in a common-law partnership, or 


(B) a person who is married or in a common-law part- 
nership, who neither supported nor lived with their 
spouse or common-law partner and who is not sup- 
ported by that spouse or common-law partner, and 


(ii) whether alone or jointly with one or more, other per- 
sons, maintains a self-contained domestic establishment 
(in which the individual lives) and actually supports in 
that establishment a person who, at that time, is 


(A) except in the case of a child of the individual, resi- 
dent in Canada; 
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(B) wholly dependent for support on the individual, or 
the individual and the other person or persons, as the 
case may be, 

(C) related to the individual, and 

(D) except in the case of a parent or grandparent of the 
individual, either under 18 years of age or so depen- 
dent by reason of mental or physical infirmity, 


an amount equal to the total of 
(iii) $10,5272!, and 
(iv) the amount determined by the formula 


$10,527— += D1 
where 
D is 
(A) $2,00022 if 
(I) the dependent person is, at the end of the 
taxation year, 18 years of age or older and is, at 
any time in the year, dependent on the indivi- 


dual by reason of mental or physical infirmity, 
or 


(II) the dependent person is a person, other than a 
child of the individual in respect of whom para- 
graph (b.1) applies, who, at the end of the taxation 
year, is under the age of 18 years and who, by rea- 
son of mental or physical infirmity, is likely to be, 
for a long and continuous period of indefinite dura- 
tion, dependent on others for significantly more as- 
sistance in attending to the dependent person’s per- 
sonal needs and care, when compared to persons of 
the same age, and is so dependent on the individual 
at any time in the year, and 


(B) in any other case, nil, and 
D.1 is the dependent person’s income for the year, 


Related Provisions: 117.1(1)— Indexing for inflation; 118(3.1), (3.2) — Amounts 
for 2006-08; 118(4) — Limitations; 118(5) — No deduction where claim made for sup- 
port; 118(5.1) — Restriction in 118(5) does not apply if neither parent can claim child; 
118.3(2) — Dependant having impairment; 118.91 — Individual resident in Canada for 
part of the year; 118.95(b) — Application in year individual becomes bankrupt; 257 — 
Formula cannot calculate to less than zero. 


History: Subparas. (b)(iii) and (iv) of the description of B in subsec. 118(1) amended 
by 2011, c. 24, subsec. 23(2), applicable to 2011 et seq., except that 


(a) for the 2011 taxation year, the reference to “$2,000” is to be read as a reference 
to “nil”; 

(b) for the 2011 taxation year, subsec. 117.1(1) does not apply for the purposes of 
computing the amounts to be used under para. (b); and 


(c) forthe 2012 taxation year, subsec. 117.1(1) does not apply in respect of the 
amount of $2,000 referred to in para. (b). 


Subparas. (b)(iii) and (iv) formerly read: 
(iii) $10,320, and 


(iv) the amount determined by the formula 


$10,320 —D 
where 
D is the dependent person’s income for the year, 


The description of B in subsec. 118(1) amended to substitute “$10,320” for “$7,131” in 
subpara. (b)(iii) and “$10,320” for “$6,055” in subpara. (b)(iv) by 2009, c. 2, subsec. 
34(4), applicable to 2009 et seq. 


Subpara. (b)(iv) of the description of B in subsec. 118(1) amended by 2007, c. 29, 
subsec. 9(3), applicable to 2007 et seq. It formerly read: 


(iv) the amount determined by the formula 


$6,055 — (D — $606) 
20Indexed by 117.1 after 1988 — ed. 
2l Indexed after 2011 by 117.1(1) — ed. 
22Indexed after 2012 by 117.1(1) —ed. 
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where ; 
'D_ is the greater of $606 and the dependent person’s income for the year, 


Subpara. (b)(i) of the description of B in subsec. 118(1) amended by 2000, ¢.'12, sub- 
sec. 131(1), applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
tules reproduced in the History to 248(1)“common-law partner”. The subpara. formerly 
read: 
(i) is an unmarried person or a married person who neither supported nor lived 
with the married person’s spouse and is not supported by the spouse, and 


Subparas. (b)(iii) and (iv) of the description of B in subsec. 118(1) amended by 2000, c. 
19, subsec. 24(2), applicable to 1999 et seg. except that, in their application to the 1999 
taxation year, the references to “$7,131”, “$6,055” and “$606” in subparas. (b)(iii) and 
(iv) shall be read as references to “$6,794”, “$5,718” and “$572”, respectively. Those 
subparas. formerly read: 


(iii) $6,00029, and 


' (iv) an amount determined by the formula 


$5,000” — (D — $5007” ) 
where 
D _ is the greater of $50029 and the income for the year of the dependent person, 


The opening words of para. (b) of the description of B in subsec. 118(1) amended by 
1997, c. 25, subsec. 25(3), applicable to 1997 et seg. Those words formerly read: 


(b) in the case of an individual not entitled to a deduction by reason of paragraph 
(a) who, at any time in the year, 
Selected Cases [para. 118(1)B(b)]: Mahoney v. R., [2003] 1 C.T.C. 2694 (TCC) 
(Infirmity and disability are not the same); Geddes v. R., [2000] 2:C.T.C. 2577 (TCC) 
(Intermittent but substantial visits sufficient to qualify). 
Interpretation Bulletins: IT-513R: Personal tax credits. 


Forms: T1 Sched. 5: Details of dependant. 
(b.1) child amount [Child Tax Credit] — if 


(i) a child, who is under the age of 18 years at the end of 
the taxation year, of the individual ordinarily resides 
throughout the taxation year with the individual together 
with another parent of the child, the total of 


(A) $2,131! for each such child, and 


(B) $2,00022 for each such child who, by reason of 
mental or physical infirmity, is likely to be, for a long 
and continuous period of indefinite duration, depen- 
dent on others for significantly more assistance in at- 
tending to the child’s personal needs and care, when 
compared to children of the same age, or 


(i) except where subparagraph (i) applies, the individual 
may deduct an amount under paragraph (b) in respect of 
the individual’s child who is under the age of 18 years at 
the end of the taxation year, or could deduct such an 
amount in respect of that child if paragraph (4)(a) and the 
reference in paragraph (4)(b) to “or the same domestic es- 
tablishment” did not apply to the individual for the taxa- 
tion year and if the child had no income for the year, the 
total of 


(A) $2,1312! for each such child, and 


(B) $2,000 for each such child who, by reason of 
mental or physical infirmity, is likely to be, for a long 
and continuous period of indefinite duration, depen- 
dent on others for significantly more assistance in at- 
tending to the child’s personal needs and care, when 
compared to children of the same age, 
Related Provisions: 117.1(1) — Indexing for inflation; 118(4) — Limitations; 
118(5) —No deduction where claim made for support; 118(5.1)— Restriction in 
118(5) does not apply if neither parent can claim child; 118(9.1) — Where child is 
born, adopted or dies during year; 118.3(2) — Dependant having impairment; 118.8 — 
Transfer of unused credit to spouse or common-law partner; 118.91 — Individual resi- 
dent in Canada for part of the year; 118.95(b) — Application in year individual be- 
comes bankrupt. 
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History: Para. 118(1)B(b.1) amended by 2011,,c. 24, subsec. 23(3), applicable to 2011 
et seq., except that 


¢ for the 2011 taxation year, the reference to “$2,000” is to be read as a reference 
o “nil”; 

re for the 2011 taxation year, subsec. 117. 1(1) does not apply for the purposes of 
computing the amounts to be used under para. (b.1); and 
(c) for the 2012 taxation year, subsec. 117.1(1) does not apply in respect of the 
amount of $2,000 referred to in para. (b.1). 

The para. formerly read: 
(b.1) where 


(i) a child of the individual ordinarily resides throughout the taxation year 
with the individual together with another parent of the child, $2,000 for each 
such child who is under the age of 18 years at the end of the taxation year, or 


(ii) except where subparagraph (i) applies, the individual may: deduct an 
amount under paragraph (b) in respect of the individual’s child who is under 
the age of 18 years at the end of the taxation year, or could deduct such an 
amount in respect of that child if paragraph 118(4)(a) did not apply to the 
individual for the taxation year and if the child had no income for the year, 
$2,000 for each such child, 


Subpara. (b.1)(ii) of the description of B in subsec. 118(1) amended by 2007, c. 35, 
subsec, 36(1) to substitute “taxation year and if the child had no income for the year, 
$2,000” for “taxation year, $2,000’, applicable to 2007 et seg. 


Para. (b.1) added to the description of B in subsec. 118(1) by 2007, c. 29, subsec. 9(4), 
applicable to 2007 et seq. 


Former para. (b.1) of the description of B in subsec. 118(1) repealed by 2000 c. 19, 
subsec. 24(4), applicable to 2000 et seg. The para. formerly read: 


(b.1) supplementary amount [low-income individuals] — for each individual 
(other than a trust), 1/2 of the amount, if any, by which the total of 


(i) $50023, and 


(ii) if an amount is deducted under paragraph (a) or (b) by the individual for 
the year in respect of another individual (or would be so deducted if the 
other individual had no income for the year), the lesser of 


(A) $5003, and 
(B) the amount, if any, by which 


(I) the total of $50023 and the amount used under paragraph (c) for 
the year 


exceeds 


(II) the other individual’s income for the year or, where the other 
individual is the individual’s spouse and both persons are living 
separate and apart at the end of the year by reason of a breakdown 
of their marriage, the other individual’s income for the year while 
married and not so separated 


exceeds 
(iii) 4% of the amount, if any, by which 
(A); the individual’s income for the year 
exceeds 


(B) the total of $500, the amount used under paragraph (c) for the year 
and, if subparagraph (ii) applies for the year to the. individual, the 
amount determined under clause (ii)(B) for the year, 
The opening words of former para. (b.1) of the description of B in subsec. 118(1) 
amended by the said c. 19, subsec. 24(3), applicable to the 1999 taxation year. The 
opening words formerly read: 


supplementary amount [low-income individuals] —for each individual 
(other than a trust), the amount, if any, by which the total of 


Former para. (b.1) added to the description of B in subsec. 118(1) by 1999, ¢. 22, 
subsecs. 31(1), applicable to 1998 et seg. except that, in its application tothe 1998 
taxation year, the reference to “the amount” in the opening words of para. (b.1) shall be 
read as a reference to “50% of the amount”. 


(c) single status — except in the case of an individual en- 
titled to a deduction because of paragraph (a) or (b), 
$10,32018, 


Related Provisions: 117.1(1) — Indexing for inflation; 118(3.1) — Amount for 
2006-08; 118.91 — Individual resident in Canada for part of the year, 118.95(b) — 


18Indexed by 117.1 after 2009 — ed. 
20Indexed by 117.1 after 1988 — ed. 
2l Indexed after 2011 by 117.1(1) —ed. 
22 Indexed after 2012 by 117.1(1) —ed 
23Indexed by 117.1 after 1999 — ed. 
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Application in year individual becomes bankrupt; 122(1.1)— No personal credits al- 
lowed. to trust. 


History: Para. (c) of the description of B in subsec. 118(1) amended to substitute 
“$10,320” for “$7,131” by 2009, c. 2, subsec. 34(5), applicable to 2009 et seq. 


Para. (c) of the description of B in subsec. 118(1) amended by 2000, c. 19, subsec. 
24(5), applicable to 1999 et seq. except that, in its application to the 1999 taxation year, 
the reference to “$7,131” shall be read as “$6,794”. The para. formerly read: 


(c) except in the case of an individual entitled to.a deduction by. reason of para- 
graph (a) or (b), $6,000 20, 


Para. (c) of the description of B in subsec, 118(1) amended by 1997, c. 25, subsec. 
25(4), by striking out the word “and” at the end, applicable to 1996 et seq. 


Interpretation Bulletins: IT-495R3: Child care expenses; IT-SOOR: RRSPs — death 
of an annuitant; IT-513R: Personal tax credits. 


(c.1) in-home care of relative [caregiver credit] — in 
the case of an individual who, at any time in the year alone or 
jointly with one or more persons, maintains a self-contained 
domestic establishment which is the.ordinary place of resi- 
dence. of the individual.and of,a particular person 


(i) who has attained the age of 18-years before that time, 
(ii) who is 
(A) the individual’s child or grandchild, or 
(B) resident in Canada and is the parent, grandparent, 
brother, sister, aunt, uncle, nephew or niece of the in- 
dividual or of the individual’s pease or common-law 
partner, and 
(iii) who.is 
(A) the individual’s parent or grandparent and has at- 
tained the age of 65 years before that time, or 


(B) dependent on the individual because of the partic- 
ular person’s mental or physical infirmity, 


the amount determined by the formula 


$18,9067' + E—E.1 
where 
E is 
(I) $2,00022 if the particular person is dependent on 


the individual by reason of mental or physical infir- 
mity, and 
(ID) in any other case, nil, and 
E.1 is the greater of '$14,6242! and the particular person’s 
income for the year, 


Related Provisions: 117.1(1) — Indexing for inflation; 118(1)B(e) — Credit for 
infirm dependant; 118(4) — Limitations; 118(5) — No deduction where claim made 
for support; 118.2(2)(1.8) — Medical expense credit for caregiver training; 118.3(2) — 
Dependant having impairment; 118.91 — Individual resident in Canada for part of the 
year; 118.95(b)— Application in year individual becomes bankrupt. 


History: The formula and the portion after the formula in para. 118(1)B(c.1) amended 
by 2011, c. 24, subsec. 23(4), applicable to 2011 et seq., except that 


oe for the 2011 taxation year, the es ge to “$2,000” is to be read as a reference 
“nil”; 


(b) for the 2011 taxation year, subsec. 117.1(1) does not apply for the purposes of 
computing the amounts to be used under para. (c.1); and 


(c) for the 2012 taxation: year, subsec..117.1(1) does not apply.in ‘respect of the 
amount of $2,000 referred to in para. -(c.1). 


The formula and the portion after the formula formerly read: 


$15,453 — D.1 
where 


D.1 is the greater of $11,953 and the particular person’s income for the year, 
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Cl. (c.1)(ii)(B) of the description of B in subsec. 118(1) amended by 2001, c. 17, sub- 
sec. 93(1), to add “of the individual or of the individual’s spouse or common-law part- 
ner’, applicable to 1998 et seg. except that the cl. shall be read without reference to “‘or 
common-law partner” for any taxation year that ends before 2001 unless a valid elec- 
tion is made by the taxpayer under s. 144 of the Modernization of Benefits and Obliga- 
tions Act, S.C. 2000, c. 12, that that Act apply to the taxpayer in respect of one or more 
taxation years that includes the year. , 


The portion of para. (c.1) of the description of B in subsec. 118(1) after cl. (iii)(B) 
amended by the said c. 17, subsec. 93(2), applicable to 2001 et seg. That portion for- 
merly read: 


the amount determined by the formula 


$13,853°" = Dil 
where 
D.1 is the greater of $11,50024 and the particular person’s income for the year, 
Para. (c.1) added to the description of B in subsec. 118(1) by 1999, c. 22, subsec. 31(2), 
applicable to 1998 et seq. 
Selected Cases [para. 118(1)B(c.1)}: Solanki v, R., [2010] 6 C.T.C. 2266 (TCC) 
(Parents required to live with caregivers, not in condo supplied by caregivers). 
(d) dependants — for each dependant of the individual for 
the year who 


(1) attained the age of 18 years before the end of the year, 
and 


(ii) was dependent on the individual because of mental or 
physical infirmity, 
the amount determined by the formula 


$10,358 + $2,000” — F 
where 


F is the greater of $6,07626 and the dependant’s income for 
the year, and 

Related Provisions: 108(1)“preferred beneficiary”(a)(ii)(A) — Infirm dependant 
can be a preferred beneficiary of trust; 117.111) — Indexing for inflation; 
118(1)B(e) — Credit for infirm dependant who also qualifies for equivalent-to-spouse 
credit; 118(4) — Limitations; 118(6)— Definition of dependant; 118.3(2) — Depen- 
dant having impairment; 118.91 — Individual resident in Canada for part of the year; 
118.92 — Ordering of credits; 118.95(b) — Application in year individual becomes 
bankrupt; 257— Formula cannot calculate to less than zero; Canada-U.S. Tax 
Treaty:Art. XXV:3 — US-resident dependant qualifies. 


History: The formula and the portion after the formula in para. 118(1)B(d) amended 
by 2011, c. 24, subsec. 23(5), applicable to 2011 et seq., except that 


(a) for the 2011 taxation year, the reference to “$2,000” is to be read as a reference 
to “nil”; 

(b) for the 2011 taxation year, subsec. 117.1(1) does not apply for the purposes of 
computing the amounts to be used under para. (d); 


(c) for the 2012 taxation year, for the purpose of making the adjustment provided 
under subsec. 117.1(1) as it applies to para. (d) in lieu of the amounts of $10,358 
and $6,076, the amounts to be used for the preceding year are $10,527 and $6,245, 
respectively; and 


(d) for the 2012 taxation year, subsec. 117.1(1) does not apply in respect of the 
amount of $2,000 referred to in para. (d) of the description of B, as amended. 


The formula and the portion after the formula formerly read: 


$8,466 —E 
where 
E is the greater of $4,966 and the dependant’s income for the year, and 


The portion of para. (d) of the description of B in subsec. 118(1) after subpara. (ii) 
amended by 2001, c. 17, subsec. 93(3) applicable to 2001 er seq.. That portion formerly 
read: 


the amount determined by the formula 


20{ndexed by 117.1 after 1988 — ed. 

22tndexed after 2012 by 117.1(1) — ed. 

24Indexed by 117.1 after 1998 — ed. 

25 Set at $10,527 for 2012, and indexed after 2012 — ed. 
26Set at $6,245 for 2012, and indexed after 2012 — ed. 
2Tindexed by 117.1(1) after 2000 — ed. 

28Indexed by 117.1 after 1996 — ed. 
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$7,13177 2B 
where ; 
—E is the greater of $4,77827 and the dependant’s income for the year, and 
The portion of para. (d) of the description of B in subsec. 118(1) after subpara. (ii) 
amended by 2000, c. 19, subsec. 24(6), applicable to 1999 et seg. except that, in its 


application to the 1999 taxation year, the references to “$7,131” and “$4,778” shall be 
tread as references to “$6,794” and “$4,441”, respectively. The portion formerly read: 


the amount determined by the formula 


$6,456°° - E 
where i's 
E> ‘is the greater of $4,10328 and the income for the year of the dependant, and 
The closing words of para. (d) of the description of B in subsec. 118(1) amended by 
1997, c. 25, subsec. 25(5), applicable to 1996 et seq. Those words formerly read: 
an amount determined by the formula 


$1,471°* — (B - $2,500" ) 
where 
Eis the greater of $2,50024 and the income for the year of the dependant. 
Para. (d) of the description of B in subsec. 118(1)-substituted by 1994, c. 7, Sch: VII 
(1992, c. 48), subsec. 8(1), applicable to 1993 et seq. Para. (d) formerly read: 
(d) for each dependant of the individual for the year, an amount equal to 


(i) if the dependant was under the age of 18 years at any time in the year, an 
amount determined by the formula 


$388°" — (E - $2,500 ) 
where 
E is the greater of $2,50024 and the income for the year of the dependant, 
except that where the individual has more than 2 such dependants for the 
year, the reference to the amount “$38824” in the formula under this subpar- 


agraph shall, in respect of all but 2 of those dependants, be read as.twice that 
amount, and 


(ii) in the case of a person dependent on the individual by reason of mental 
or physical infirmity and to whom subparagraph (i) does not apply, an 
amount determined by the formula 


$1,471°4 — ($2,500 ) 
where 
F is the greater of $2,50029 and the income for the year of the dependant. 
(For earlier history see at end of s. 118. See also former para. 109(1)(d), s. 117.1.) 


(e) additional amount [re dependant] — in the case of 
an individual entitled to a deduction in respect of a person 
because of paragraph (b) and who would also be entitled, but 
for paragraph (4)(c), to a deduction because of paragraph 
(c.1) or (d) in respect of the person, the amount by which the 
amount that would be determined under paragraph (c.1) or 
(d), as the case may be, exceeds the amount determined 
under paragraph (b) in respect of the person. 
Related Provisions: 118(6) — Definition of dependant; 118.91 — Individual resi- 
dent in Canada for part of the year; 118.92 — Ordering of credits; 118.95(b) — Appli- 
cation in year individual becomes bankrupt. 
History: Para. (e) of the description of B amended by 1999, c. 22, subsec. 31(3), appli- 
cable to 1998 et seq. Para (e) formerly read: : 
(e) infirm dependant — in the case of an individual entitled to a deduction in 
respect of a person because of paragraph (b) and who would also be entitled, but.’ 
for paragraph (4)(c), to a deduction because of paragraph (d) in respect of the: 
same person, the amount by which the amount that would be determined under 
paragraph (d) in respect of the person exceeds the amount determined under par- 
agraph (b) in respect of the person. ; 
Para. (e) added to the description of B in subsec. 118(1) by 1997, c. 25, subsec. 25(6), 
applicable to 1996 et seq. ; ner 
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Selected Cases [subsec. 118(1)]: Gartner v. R., [2000]) 3 C.T.C. 2228 (TCC) 
(Divorce judgment had specified parties were living separate and apart. Extra costs 
awarded to taxpayer); Dionne v. R., [1998] 2 C. Y C. 2352 (TCC) (Provision does not 
violate Canadian Human Rights Act). 


Interpretation | Bulletins: IT-394R2: Preferred beneficiary election; IT-495R3: Child 
care expenses; IT- 513R: Personal tax. credits. 


Information Circulars: 07-1: Taxpayer relief provisions. 
Forms: RC4064: Medical and disability-related information [guide]. 


(2) Age [senior citizen] credit — For the purpose of computing 


the tax payable under this Part for a taxation year by an individual | 


who, before the end of the year, has attained the age of 65 years, 
there may be deducted the amount determined by the formula 


A x ($6,408” — B) 
where 
A is the appropriate percentage for the year; and 
B is 15% of the amount, if any, by which the individual’s income 
for the year would exceed $25,9213° if no amount were included 
in respect of a gain from.a disposition of property to. which sec- 
tion 79 applies in computing that income. 
Related Provisions: 117.1(1) — Indexing for inflation; 118.8 — Transfer of unused 
credits to spouse; 118.91 — Individual resident in Canada for part of the year; 
118.92 — Ordering of credits; 118.95(b) — Application in year individual becomes 
bankrupt; 180.2 — “Clawback” tax and withholding of old age security benefits. 


History: The formula in subsec. 118(2) amended to substitute “$6,408” for “$5,066” 
by 2009, 'c. 2, subsec. 34(6), applicable to 2009 et seq. 
The ‘formula in subsec. 118(2) amended to'substitute “$5,066” for “$3,236” by 2007, c. 
29, subsec. 9(5), applicable to 2006 ef seq. 
The description of B in subsec. 118(2) amended by 1998, c. 19, s. 134, applicable to 
1994 et seq. except that, notwithstanding s. 117.1, the value of B in subsec. 118(2) 
shall, for the 1994 taxation year, be determined as the lesser of $1,741 and 7.5% of the 
amount, if any, by which the individual’s income for the year would exceed $25,921 if 
no amount were included in respect of a gain from a disposition of property to which s. 
79 applies in computing that income. The description formerly read: 
B . is 15% of the amount, if any, by which the individual’s.income for the year 
exceeds $25,92190. 
Subsec. 118(2) amended by 1995, c.3, s. 33, great tgeiyl to 1994 et seq. except that, 
notwithstanding s. 117.1, the value of B in subsec. 118(2) shall, for the 1994 taxation 
year, be determined as the lesser of $1,741 and 7.5% of the amount, if any, by which 
the individual’s income for the year exceeds $25,921. Subsec. (2) formerly read: 
(2) For the purpose of computing the tax payable under this Part for a taxation 
year by an individual who, before the end of the year, has attained the age of 65 
years, there may be deducted an amount determined by the formula 


Ax$3,236~ 
where 
Ais the appropriate percentage for the year. 


Selected Cases [subsec. 118(2)]: Peter v. R., 
(Treaty-protected income not included in calculation). 


Interpretation Bulletins: IT-513R: Personal tax credits. 
Information Circulars: 07-1: Taxpayer relief provisions. 


Remission Orders: Keith Kirby Remission Order, P.C. 2005-1533; Josephine Pas- 
torious Remission Order, P.C. 2005-1534. 


[1997]. 2 C.T.C. 2504 (TCC) 


(3) Pension credit — For the purpose of computing the tax paya- 
ble under this Part by an individual for a taxation year, there may be 
deducted an amount.determined. by: the formula 

hi 0G 
where 
A is the appropriate percentage for the year; and 


Bis the lesser of $2,000’ and the eligible pension income of the 
individual for the taxation year. 


Related Provisions: 60.03 — Pension income splitting with spouse; 104(27) — 
Deemed income of beneficiary; .118(7) — Definition of. “eligible pension income”; 


TNot indexed for inflation eed 

24Tndexed by 117.1 after 1998 —ed. 
29tndexed by 117.1 after 2006'— ed. 
30Indexed by 117.1 after 1995 — ed. 


S. 1183.1) 


118.8 — Transfer of unused.credits to spouse; 118.91 — Individual resident in Canada 
for part of the year; 118.92 — Ordering of credits; 118.93 — Separate returns, 
118.95(a) — Application in year individual Luge oop pupee de 122(1.1) — Credits not 
permitted to’ trust. ' 


History: The description of B in subsec. 118(3) amended by 2007, c. 29, subsec. 9(6), 
applicable to 2007, et seq. It formerly read: 


B. is the lesser of $2,000/ and 


(a) where the individual has attained the age of 65 years before the end 
of the year, the pension income received by the individual in the year, 
and 


(b) where the individual has not attained the age of 65 years before the 
end of the year, the qualified pension income received by the individual 
in the year. 
The. opening words of the description of B.in subsec. 118(3) amended by 2007, c. 2, 
subsec, 20(1), applicable to 2006 et seq. They formerly read: 
Bis the lesser of $1,000 and 


Subsec. 118(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 52(1), applica- 
ble to 1992 et seg. Subsec. (3) formerly read: 


(3) For the purpose of computing the tax payable under this Part by an individual 
for a taxation year, there may be deducted, 


(a) where the individual has attained the age of 65 years before the end of 
the year, an amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the year, and 
B is the lesser of $1,000 and the pension income received by the individual 
in the year; and . 
(b) where. the individual (other than an individual;referred to in paragraph 
(a)) has before. the end of the year 
(i) attained the age of 60 years, 


(ii) received a disability pension or survivor’s pension under the: Canada 
Pension, Plan or under a provincial pension plan as defined in section 3 
of that Act, or 

©) (iii) not attained the age of 60.years, and has not deducted in: computing 
the individual’s income for the year an amount under paragraph 60(j) 
(other than in respect of an amount included.in computing the indivi- 
dual’s income pursuant to subsection 147(10), which amount was re- 
ceived in satisfaction of all the individual’s rights and entitlements 
under a deferred profit sharing plan), 


an amount determined by the formula 


AXB 
where 
A . isthe appropriate percentage for the. year, and 
B is the lesser of $1,000 and the qualified eres income received by the 
individual in the year. 


Selected Cases [subsec. 118(3)]: Letarte v. R., [2007] 3 C.T.C. 2506 (TCC) 
(Credit not! available for taxpayer under 65,’even where funds had originally been in a 
pension fund but later transferred to RRSP); Whalen v. Canada, [1995] 1 C.T.C. 2339 
(TCC) (Payments from RRIF to persons under 65 do not give rise, to entitlement to 
pension credit). 

Interpretation Bulletins: IT-500R: RRSPs — death of an annuitant; IT-517R: Pen- 
sion tax credit (archived). 


Information Circulars: 07-1: Taxpayer relief provisions: 


(3.1) [Repealed] 


History: Subsec. 118(3.1) repealed by 2009, c. 2, subsec. 34(7), applicable to 2009 et 
seq. It formerly read: 


(3.1) Additions to personal cise s — basic personal amount — The amount 
of $7,131 referred to in paragraphs (a) to (c) of the description of B insubsection 
(1) (in this subsection referred to.as the “particular amount’) that is to be used 
for the purpose of determining the amount of that description is 


(a) for the 2005 taxation year, to.be replaced by $8,648; 


(b) for the 2006 taxation year, to be replaced by $8,839, except that, for the 
purpose of determining the particular amount for the 2007 taxation year, the 
particular amount for 2006 is deemed to be $8,639; 
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(c) for the 2007 and 2008 taxation years, to be replaced by $9,600; 
(d) for the 2009 taxation year, to be replaced by $10,100; and 


(e) for each of the 2010 and subsequent taxation years, to be replaced by the 
amount that is the amount that would be determined for that description for 
those years in respect of the particular amount by applying section 117.1 
(without reference to subsection 117.1(3)) to the amount determined under 
this subsection in respect of the amount for the immediately preceding taxa- 
tion year. 


(f) [Repealed] 


Paras. 118(3.1)(c)-(e) amended and para. (f) repealed by 2007, c. 35, subsec. 180(1), 
applicable to 2007 et seq. The’'paras. formerly read: 


(c) for the 2007 taxation year, to be replaced by the amount that is the total of 
$100 and the amount that would be determined for that description for that taxa- 
tion year in respect of the particular amount by applying section 117.1 (without 
reference to subsection 117.1(3)) to the amount of $8,639 as deemed under para- 
graph (b; 

(d) for the 2008 taxation year, to be replaced by the amount that is the total of 
$200 and the amount that would be determined for that description for that taxa- 
tion year in respect of the particular amount by applying section 117.1 (without 
reference to subsection 117.1(3)) to the amount determined under paragraph (c); 


(e) for the 2009 taxation year, to be replaced by the amount that is the greater of 


(i) the total of $600 and the amount that would be determined for that 
description for that taxation year in respect of the particular amount by ap- 
plying section 117.1 (without reference to subsection 117.1(3)) to the 
amount determined under paragraph (d), and 


(ii) $10,000; and 


(f) for each of the 2010 and subsequent taxation years, to be replaced by the 
amount that is the amount that would be determined for that description for those 
years in respect of the particular amount by applying section 117.1 (without ref- 
erence to subsection 117.1(3)) to the amount determined under this subsection in 
respect of the amount for the immediately preceding taxation year. 


Subsec. 118(3.1) amended by 2006, c. 4, subsec. 60(1), applicable to 2005 et seq.. 
Subsec. 118(3.1) formerly read: 


(3.1) Additions to personal credits — basic personal amount — The amount 
of $7,131 referred to in paragraphs (a) to (c) of the description of B in subsection 
(1) (in this subsection referred to as the “particular amount”) that is to be used 
for the purpose of determining the amount of that description is 


(a) for the 2006 taxation year, to be replaced by the amount that is the total 
of $100 and the amount that would be determined for that description for 
that year in respect of the particular amount if this section were read without 
reference to this subsection; 


(b) for the 2007 taxation year, to be replaced by the amount that is the total 
of $100 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117.1(1) 
to the amount determined under paragraph (a); 


(c) for the 2008 taxation year, to be replaced by the amount that is the total 
of $400 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117.1(1) 
to the amount determined under paragraph (b); 


(d) for the 2009 taxation year, to be replaced by the amount that is the 
greater of 


(i) the amount that is the total of $600 and the amount that would be 
determined for that description for that year in respect of the particular 
amount by applying subsection 117.1(1) to the amount determined 
under paragraph (c), and 
(ii) $10,000; and 
(e) for the 2010 and subsequent taxation years, to be replaced by the amount 
that is the amount that would be determined for that description for those 


years in respect of the particular amount by applying subsection 1 17.1(1) to 
the amount determined under paragraph (d). 


Subsec. 118(3.1) amended by 2005, c. 30, s. 5, in force June 29, 2005. The subsec. 
formerly read: 


(3.1) Minimum amounts for 2004 — Each of the amounts of $7,131, $6,055 
and $606 referred to in paragraphs (a) to (c) of the description of B in subsection 
(1) is deemed, for the 2004 taxation year, to be the greater of 


(a) the amount in respect thereof that would be used for that year if this 
section were read without reference to ‘this subsection, and 


(b) in the case of 
(i) the amounts of $7,131, $8,000, 
(ii) the amounts of $6,055, $6,800, and 
(ili) the amounts of $606, $680. 


Subsec. 118(3.1) added by 2001, c. 17, subsec. 93(4), in force June 14, 2001. 
(3.2) [Repealed] 
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History: Subsec. 118(3.2) repealed by 2009, c. 2, subsec. 34(7), applicable to 2009 er 
seq. It formerly read: 


(3.2) Additions to personal credits — spouse or common-law partner or 
wholly dependent person — The amount of $6,055 referred to in subpara- _ 
graphs (a)(1i) and (b)(iv) of the description of B in subsection (1) (in this subsec- 
tion referred to as the “particular amount”) that is to be used for the purpose of 
determining the amount of that description is 1s 


(a) for the 2005 taxation year, to be replaced by $7,344; 


(b) for the 2006 taxation year, to be replaced by. $7,505, except that, for the 
purpose of determining the particular amount for the 2007 taxation year, the : 
particular amount for 2006 is deemed to be $7,335; 


(c) for the 2007 and 2008 taxation years, to be replaced by $9,600; 
(d) for the 2009 taxation year, to be replaced by $10,100; and 


(e) for each of the 2010 and subsequent taxation years, to be replaced by the 
amount determined for that description for that taxation year in respect of 
the particular amount by applying section 117.1 (without reference to sub- 
section 117.1(3)) to the amount determined under this subsection in respect 
of the amount for the immediately preceding taxation year. . 


Paras. 118(3.2)(c)—-(e) amended and para. (f) repealed by 2007, c. 35, subsec. 180(2), 
applicable to 2007 et seg. The paras. formerly read: 


(c) for the 2007 taxation year, to be replaced by $8,929; 


(d) for the 2008 taxation year, to be replaced by the amount that is the total of 
$200 and the amount that would be determined for that description for that taxa- 
tion year in respect of the particular amount by applying section 117.1 (without 
reference to subsection 117.1(3)) to the amount determined under paragraph (c); 


(e) for the 2009 taxation year, to be replaced by the amount that is the greater of 


(i) the total of $600 and the amount that would be determined for. that 
description for that taxation year in respect of the particular amount by ap- 
plying section 117.1 (without reference to subsection 117.1(3)) to the 
amount determined under paragraph (d), and 


(ii) $10,000; and 


(f) for each of the 2010 and subsequent taxation years, to be replaced by the 
amount determined for that description for that taxation year in respect of the 
particular amount by applying section 117.1 (without reference to subsection 
117.1(3)) to the amount determined for that description for the immediately pre- 
ceding taxation year in respect of the particular amount. 


Paras. 118(3.2)(c) to (e) amended by 2007, c. 29, subsec. 9(7), applicable to 2007 et 
seq. They formerly read: 


(c) for the 2007 taxation year, to be replaced by the amount that is the total of 
$85 and the amount that would be determined for that description for that taxa- 
tion year in respect of the particular amount by applying section 117.1 (without 
reference to subsection 117.1(3)) to the amount of $7,335 as deemed under para- 
graph (b), 

(d) for the 2008 taxation year, to be replaced by the amount that is the total of 
$170 and the amount that would be determined for that description for that taxa- 
tion year in respect of the particular amount by applying section 117.1 (without 
reference to subsection 117.1(3)) to the amount determined under paragraph (c); 


(e) for the 2009 taxation year, to be replaced by the amount that is the greater of 


(i) the total of $510 and the amount that would be determined for that 
description for that taxation year in respect of the particular amount by ap- 
plying section 117.1 (without reference to subsection 117.1(3)) to’ the 
amount determined under paragraph (d), and i 


(ii) $8,500; and 


Subsec. 118(3.2) amended by 2006, c. 4, subsec. 60(1), applicable to 2005 er seg.. 
Subsec..118(3.2) formerly read: 
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(3.2) Additions to personal credits — spouse or common-law ‘partner or 
wholly dependent person — The amount of $6,055 referred to in subpara- 
graphs (a)(ii) and (b)(iv) of the description of B in subsection (1) (in this subsec- 
tion referred to as the “particular amount”) that is to be used for the purpose. of 
determining the amount of that description is 


(a) for the 2006 taxation year, to be replaced by the amount that is the total 
of $85 and the amount that would be determined for that description for that 
year in respect of the particular amount if this section were read without 
reference to this subsection; 


(b) for the 2007 taxation year, to be replaced by the amount that is the total 

of $85 and the amount that would be determined for that description for that _ 
year in respect of the particular amount by applying subsection 117.1(1) to 

the amount determined under paragraph (a); 


(c) for the 2008 taxation year, to be replaced by the amount that is the total 
of $340 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117. 1(1) 
to the amount determined under paragraph (b); (a 


Subdivision a — Computation of Tax: Individuals 


(d) for the 2009 taxation year, to be replaced by the amount that is the 
greater of 
(i) the amount that is. the total of $510.and the amount that would be 
determined for that description for that year in respect of the particular 
amount by applying subsection 117.1(1) to the amount determined 
under paragraph’ (c), and 
(ii) $8,500; and 
(e) for the 2010.and subsequent taxation years, tobe. replaced by the amount 
that is the amount that would be determined for that description, for those 
years in respect of the particular amount by applying subsection. 117.1(1) to 
the amount determined under paragraph (d). 


Subsec. 118(3.2) added by 2005, c. 30, s. 5, in force June 29, 2005. 
(3.3) [Repealed] 


History: Subsec. 118(3,3) repealed by 2007, c. 29, subsec. 9(8), applicable to 2007 et 


seq. It formerly read: 


(3.3) Additions to personal credits — net income threshold — The amount 
of $606 referred to in subparagraphs (a)(ii) and (b)(iv) of the description of Bin 
subsection (1) (in this subsection referred to as the “particular amount’’) that is to 
be used for the purpose of determining the amount of that description is 


(a) for the 2005 taxation year, to be replaced by $734; 


(b) for the 2006 taxation year, to be replaced by $751, except that, for the 
purpose of determining the particular amount for the 2007 taxation year, the 
particular amount for 2006 is deemed to: be $734; 


(c) for the 2007 taxation year, to be replaced by the amount that is the total 
of $8.50 and the amount that would be determined for that description for 
that taxation year in respect of the particular amount by applying section 
117.1 (without reference to subsection 117.1(3)) to the amount of $734 as 
deemed under paragraph (b); 


(d) for the 2008 taxation year, to be replaced by the amount that is the total 
of $17.00 and the amount that would be determined for that description for 
that taxation year in respect of the particular amount by applying section 

‘117.1 (without reference to subsection 117.1(3)) to the amount hecenaye 
under paragraph (c); 


(e) for the 2009 taxation year, to be replaced by. the amount that is the 
greater of 


(i) the total of $51.00 and the amount that would be determined for that 
description for that taxation year in respect of the particular amount by 
applying section 117.1 (without reference to’subsection 117.1(3)) to the 
amount determined under. paragraph (d);, and 


(ii) $850; and 


(f) for each of the 2010 and subsequent taxation years, to be seleaedl by the 
amount determined for that description for that taxation year in respect of 
the particular amount by applying section 117.1 (without reference to sub- 
section 117.1(3)) to the amount determined for that description for the im- 
mediately preceding taxation year in respect of the particular amount. 


Subsec. 118(3.3) amended by 2006, c. 4, subsec. 60(1), applicable to 2005 er seq.. 


Subsec, 118(3.3) formerly read: 


(3.3) Additions to personal credits — net income threshold — The amount 
of $606 referred to in subparagraphs (a)(ii) and (b)(iv) of the description of B in 
subsection (1) (in this subsection referred to.as the “particular amount”) that is to 
be used for the purpose of determining the amount of that description is 


(a) for the 2006 taxation year, to be replaced by the amount that is the total 
of $8.50 and the amount that would be determined for that description for 
that year in respect of the particular amount if this section were read without 
reference to this subsection; 


(b) for the 2007 taxation year, to be replaced by the amount that is the total 
of $8.50 and the amount that would be determined for that description for 
that year in respect of the particular amount by applying subsection 117.1(1) 
to the amount determined under paragraph (a); 


(c) for the 2008 taxation year, to be replaced by the amount that is the total 
of $34 and the amount that would be determined for that description for that 
year in respect of the particular amount by applying subsection 117.1(1) to 
the amount determined under paragraph (b); 


(d) for the 2009 taxation year, to be replaced by the amount that, is the 
greater of 


(i) the amount that is the total of $51 and the amount that would be 
determined for that description for that year in respect of the particular 
amount by applying subsection 117.1(1) to the amount determined 
under paragraph (c), and 
(ii) $850; and 
(e) for the 2010 and subsequent taxation years, to be replaced by the amount 
that is the amount that would be determined for that description for those 
years in respect of the particular amount by applying subsection 117.1(1) to 
the amount determined under paragraph (qd). 
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Subsec. '118(3.3) added by 2005, c. 30, is: 5, in force June 29, 2005. 


(4) Limitations re subsec. (1) — For the purposes of subsection 
(1), the following rules apply: 


(a) no amount may be deducted under subsection (1) because of 
paragraphs (a) and (b) of the description of B in subsection (1) 
by an individual in a taxation year for more than one other 
person; 


(a.1) no amount may be deducted under subsection (1) because 
of paragraph (b)*of the description of B in subsection (1) by an 
individual for a taxation year for a person in respect of whom an 
amount is deducted because of paragraph (a) of that description 
by ‘another individual for the year if, throughout the year, the 
person and that other individual are married to each other or in a 
common-law partnership with each other and are not living sep- 
arate and apart because of a breakdown of their marriage or the 
common-law partnership, as the case may be; 


(b) not more than one individual is entitled to a deduction under 
subsection (1) because of paragraph (b) of the description of B 


in that subsection for a taxation year in respect.of the same. per- 


son or the same domestic establishment and where two. or more 
individuals otherwise entitled to such a deduction fail to agree as 
to the individual by whom the deduction may be made, no such 
deduction for the year shall.be allowed. to either or any of them; 


(b.1) not more than one individual is entitled to a deduction 
under subsection (1) because of paragraph (b.1) of the descrip- 
tion of B in that subsection for a taxation year in respect of the 
same child and where two or more individuals otherwise entitled 
to such a deduction fail to agree as to the individual by whom 
the deduction may be made, no such deduction for the year shall 
be allowed to either or any of them; 


(c) where an individual is entitled to a deduction under subsec- 
tion (1) because of paragraph (b) of the description of B in sub- 
section (1) for a taxation year in respect of any person, no 
amount may be deducted‘because of paragraph (c.1) or (d) of 
that description by any individual for the year in respect of the 
person; 


(d) where an individual is entitled to a deduction under subsec- 
tion (1) because of paragraph (c.1) of the description: of B in 
subsection (1) for a taxation year in respect of any person, the 
person is deemed not to be a dependant of any individual for the 
year for the purpose of paragraph (d) of that description; and 


(e) where more than one individual is entitled to a deduction 
under subsection (1) because of paragraph (c.1). or (d) of the 
description of B in subsection (1) for a taxation year in respect 
of the same person, 


(i) the total of all amounts so deductible for the year shall not 
exceed the maximum amount that would be so deductible for 
the year by any one of those individuals for that person if that 
individual were the only individual entitled to.deduct an 
amount for the year because of that paragraph for that per- 
son, and’ 


(ii) if the individuals cannot agree as to what portion of the 
amount each can so deduct, the Minister may fix the 
portions. 


Related Provisions: 118(6) — Definition of “dependant”. 


History: Para. 118(4)(b) amended and para. (b.1) added, by 2011, c. 24; subsec. 23(6), 
applicable to 2011 et seg. Para. 118(4)(b) formerly read: 


(b) not more than one individual is entitled to a deduction under subsection (1) 
because of paragraph (b) or (b.1) of the description of B in that subsection for a 
taxation year in respect of the same person or the same domestic establishment 
and where two or more individuals otherwise entitled to such a deduction fail to 
agree as to the individual by whom the deduction may be made, no such deduc- 
tion for the year shall be allowed to either or any of them; 


Subsec. 118(4)(b) amended to substitute “paragraph (b) or (b.1) of the description of B 
in) that subsection” for “paragraph (b) of the description of B in subsection (1)” by 
2007, c. 29, subsec. 9(9), applicable to 2007 et seq. 
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Para. 118(4)(a.1) amended by 2000, c. 12, subsec. 131(3), applicable to 2001 et seq., 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. The para. formerly. read: 


(a.1) no amount may be deducted under subsection (1) because of paragraph (b) 
of the description of B in subsection (1) by.an individual for a taxation year for a 
person in respect of whom an amount is deducted because of paragraph (a) of 
that description by another individual for the year if, throughout the year, the 
person and that other individual are married to each other and are not living 
separate and apart because of a breakdown of their marriage; 


Para. 118(4)(a.1) added, paras. 118(4)(c) to (e) amended, by 1999, c. 22, subsecs. 
31(4), (5S), applicable to 1998 et seg. Paras. (c) to (e) formerly read: 


(c) where an individual is entitled to a deduction under subsection (1) because of 
paragraph (b) of the description of B in subsection (1) for any person described 
therein, the person shall be deemed not to be a dependant for the year for the 
purposes of paragraph (1)(d); and 


(d) [Repealed] 


(ce) where more than one individual is, in respect of a taxation year, entitled to 
deduct an amount under subsection (1) because of paragraph (d) of the descrip- 
tion of B in subsection (1) for the same dependant, the total of all amounts so 
deductible for the year shall not exceed the maximum amount that would be 
deductible by reason of that paragraph for the year by any one of those individu- 
als for that dependant if that individual were the only individual entitled to de- 
duct an amount forthe year by reason of that paragraph for that dependant and, 
where the individuals cannot agree as to what portion of the amount each can so 
deduct, the Minister may fix the portions. 


Subsec. 118(4) amended by 1997, c. 25, subsec. 25(7), by substituting 


(a) in para. (a), “because of paragraphs (a) and \(b) of the description of B in sub- 
section (1)” for “by reason of paragraphs (1)(a) and (by”, 


(b) in paras. (b) and (c), “because of paragraph (b) of the description of B in sub- 
section (1)” for “by reason of paragraph (1)(b)”, and 


(c) in para. (e), “because of paragraph (d) of the description of B in subsection (1)” 
for “by reason of paragraph (1)(dy”, 


applicable April 25, 1997. 


Para. 118(4)(d) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 8(2), applicable 
to 1993 et seq. Para. (d) formerly read: 


(d) no amount may be deducted under subsection (1) by reason of paragraph 
(1)(d) by an individual for a taxation year for a person in respect of whom an 
allowance referred to in subsection 56(5) has been paid in the year, except to the 
extent of the proportion of the allowance paid in the year in respect of the person 
that has been included in computing the indiyidual’s income for the year; and 


Interpretation Bulletins: IT-513R: Personal tax credits. 


(5) Support — No amount may be deducted under subsection (1) 
in computing an individual’s tax payable under this Part for a taxa- 
tion year in respect of a person where the individual is required to 
pay a support amount (within the meaning assigned by subsection 
56.1(4)) to the individual’s spouse or common-law partner or for- 
mer spouse or common-law partner in respect of the person and the 
individual 


(a) lives separate and apart from the spouse or common-law 
partner or former spouse or common-law partner throughout the 
year because of the breakdown of their marriage or common-law 
partnership; or 


(b) claims a deduction for the year because of section.60 in re- 
spect of a support amount paid to the spouse or common-law 
partner or former spouse or common-law partner. 


Related Provisions: 118(5.1) — Restriction does not apply when two people both 
pay child support. 


History: The opening words of subsec. 118(5) amended by 2001, c. 17, s. 243, appli- 
cable to 2001 et seq. except that, if a taxpayer and a person have jointly elected pursu- 
ant to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, the 
amendment applies to the taxpayer and the person in respect of the applicable taxation 
year and subsequent taxation years. That portion formerly read: 


(5) No amount may be deducted under subsection (1) in computing an indivi- 
dual’s tax payable under this Part for a taxation year in respect of a person where 
the individual is required to pay a support amount (as defined in subsection 
56.1(4)) to the individual’s spouse or former spouse in respect-of the person and 
the individual 


Subsec. 118(5) amended by 2000, c. 12, Sch. 2, s: 2, to replace “‘spouse’’ with “spouse 
or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with “marriage or 


Income Tax Act, Part I, Division E 


common-law partnership”, applicable to 2001 er seq:, in force July 31, 2000. See also 
the transitional rules reproduced in the History to 248(1)“common-law partner”. 


Subsec, 118(5) amended by 1997, c. 25, subsec. 25(8), applicable to 1997 et seg. Sub- 

sec. (5) formerly read: : 
(5) Alimony and maintenance — Where an individual in computing the indivi- 
dual’s income for a taxation year is entitled to a deduction under paragraph 
60(b), (c) or (c.1) in respect of a payment for the maintenance of a spouse or 
child, the spouse or child shall, for the purposes of this section (other than the 
definition “(qualified pension income” in subsection (7)) be deemed not to be the 
spouse or child of the individual. 


Selected Cases [subsec. 118(5)]: Lavoie v. R. (2002), [2005] 2 C.T.C. 2621 
(TCC) (Even if support payments are not made, access to credit denied); Paustian y. 
Canada, [1995] 1 C.T.C. 2395 (TCC) (Entitlement to deduction under para. 60(b) dis- 
qualifies deduction under s. 118). 


Interpretation Bulletins: IT-513R: Personal tax credits; IT-530R: Support 
payments. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(5.1) Where subsec. 118(5) does not apply — Where, if this 
Act were read without reference to this subsection, solely because 
of the application of subsection (5), no individual is entitled to a 
deduction under paragraph (b) or (b.1) of the description of B in 
subsection (1) for a taxation year in respect of a child, subsection 
(5) shall not apply in respect of that child for that taxation year, 


History: Subsec, 118(5.1) added by 2007, c. 35, subsec. 36(2), applicable to 2007 et 
seq. 


(6) Definition of “dependant” —For the purposes of 
paragraphs (d) and (e) of the description of B in subsection (1) and 
paragraph (4)(e), “dependant” of an individual for a taxation year 
means a person who at any time in the year is dependent on the 
individual for support and is 


(a) the child or grandchild of the individual or of the individual’s 
spouse or common-law partner; or 


(b) the parent, grandparent, brother, sister, uncle, aunt, niece or 
nephew, if resident in Canada at any time in the year, of the 
individual or of the individual’s spouse or common-law partner. 


Related Provisions: 252(1), (2)— Extended meaning of “child”, “parent”, 
“brother”, etc. 


History: Subsec. 118(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


The opening words of subsec. 118(6) amended by 1997, c. 25, subsec. 25(9), applicable 
to 1996 et seq. Those words formerly read: 


(6) For the purposes of paragraphs (1)(d) and (4)(e), “dependant” of an indivi- 
dual for a taxation year means a person who at any time in the year is dependent 
on the individual for support and is 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-513R: Per- 
sonal tax credits. 


(7) Definitions — Subject to subsections (8) and 


(8.1), for the pur- 
poses of this subsection and subsection (3), Ny. 


History: The opening words of subsec. 118(7) amended by 2007, c. 29, subsec. 9(10), 
to substitute “subsections (8) and (8.1)” for “subsection (8)”, applicable to 2007 et seq. 


“eligible pension income’”’ of an individual for a taxation year 
means 


(a) if the individual has attained the age of 65 years before the 
end of the taxation year, the pension income received by the in- 
dividual in the taxation year, and 


(b) if the individual has not attained the age of 65 years before 
the end of the taxation year, the qualified pension income re- 
ceived by the individual in the taxation year; 


Related Provisions: 60.03(1)“eligible pension income” — Definition applies to pen- 
sion income splitting rules. 


History: The definition “eligible pension income” added to subsec, 1 18(7) by 2007, c. 
29, subsec. 9(11), applicable to 2007 et seq:: fi 
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Subdivision a — Computation of Tax: Individuals 


“pension income” received by an individual in a taxation year 
means the total of 


(a) the total of all amounts each of which is an amount included 
in computing the individual’s income for the year that is 


»(i) a payment in respect of a life annuity out of or under a 
oo pel naga plan, a pension plan or a specified pension 


(ii) an annuity payment under a registered retirement savings 
plan, under an “amended plan” as referred to in subsection 
146(12) or under an annuity in respect of which an amount is 
included in computing the individual’s income by reason of 
paragraph 56(1)(d.2), 
(iii) a payment out of or under a registered retirement income 
fund or under an “amended fund” as referred to in subsection 
146. He t ent 


oposed Addition — 118(7 
ncome”( (iti 2) 


Technical Nee: ous 118(7)“pension income”(a)(), 


S. 118(8)(d)Gi) 


(iv) an annuity payment under a deferred profit sharing plan 
or under a “revoked plan” as referred to in subsection 
147(15), 


(v) a payment described in subparagraph 147(2)(k)(v), or 


(vi) the amount by:which an annuity payment included in 
computing the individual’s income for the year by reason of 
paragraph 56(1)(d) exceeds the capital element of that pay- 
ment as determined, or established under paragraph 60(a), 
and 


(b) the total of all amounts each of whichiis an amount included 

in computing the individual’s income for the, year by reason of 

section 12.2 of this Act or paragraph 56(1)(d.1) of the Income 

Tax Act, chapter 148 of the Revised Statutes of Canada, 1952; 
Related Provisions; 60:03(1)“pension income’? — Definition applies to pension in- 
come splitting rules; 104(27) — Flow-out of pension benefits by trust, 118(8) — Limi- 
tations; 118(8.1) — Bridging benefits included in “payment in respect of a life annuity 
under a superannuation or pension plan”. 


History: Subpara. (a)(i) of the definition “pension income” in subsec. 118(7) amended 
to substitute “pension plan or a specified pension plan” for “pension plan”, by 2011, c. 
24, subsec. 23(7), applicable after 2009. 

Regulations: 7800 (Saskatchewan Pension Plan is specified pension plan, for sub- 
para. (a)(i)). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“qualified pension income” received by an individual in a taxation 
year means the total of all amounts each of which is an amount 
included in computing the individual’s income for the year and de- 
scribed in 
(a) subparagraph (a)(i) of the definition “pension income” in this 
subsection, or. 
(b) any of subparagraphs (a)(ii) to (vi) or paragraph (b) of the 
definition “pension income” in this subsection received by the 
individual. as a consequence of the death of a spouse or. com- 
mon-law partner of the individual. 
Related Provisions: 104(27) — Flow-out of pension benefits ‘by trust; 118(5) — 


Alimony and maintenance; 118(8) — Limitations; 118.7 — Credit for UI/EI premium 
and CPP contribution; 248(8) — Meaning of “consequence” of death. 


History: Para. (b) of the definition “qualified pension income” in subsec. 118(7) 
amended by 2000, ¢. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to'2001 et seqg., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)common-law partner”. 


Para. (b) of “qualified pension income” amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 52(2), applicable after 1992. Para. (b) formerly read: 
(b).any of subparagraphs (a)(ii) to (vi) or paragraph (b) of the definition “pension 
income” in this subsection received by the individual as a consequence of the 
death of the spouse (within the meaning assigned by subsection 146(1.1)) of the 
individual. 


Interpretation Bulletins: IT-SOOR: RRSPS — death of an annuitant; IT-517R: Pen- 
sion tax ‘credit (archived). 


(8) Interpretation — For the purposes of subsection (7),.“pension 
income” and “qualified pension income” received by an individual 
in a taxation year do not include any amount that is 


(a) the amount of a pension, or supplement under the Old, Age 
Security. Actor of any similar. payment under a law,of a 
province; 

(b) the amount of a benefit under the Canada Pension Plan or 
under @ provincial pension plan‘ as defined in section 3 of that 
Act; 

(c) a death benefit; 

(d) the amount, if any, by which 


(i) an amount required to be included in computing the indi- 
vidual’s income for the year 


exceeds 


(ii) the amount, if any, by which the amount referred to in 
subparagraph (i) exceeds the total of all amounts deducted 
(other than under paragraph 60(c)) by the individual for the 
year in respect of that amount, 
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(€) a payment received out of or under a salary deferral arrange- 
ment, a retirement compensation arrangement, an employee ben- 
efit plan or an employee trust; or 


(f) a payment (other than a payment under the Judges Act or the 
Lieutenant Governors Superannuation Act) received out of or 
under an unfunded supplemental plan or arrangement, being a 
plan or arrangement where 


(i) the payment was in respect of services rendered to an em- 
ployer by the individual or the individual’s spouse or com- 


mon-law partner or former spouse or common-law partner as _ 


an employee, and 


(ii) the plan or arrangement would have been a retirement 
compensation arrangement or an employee benefit plan had 
the employer made a contribution in respect of the payment 
to a trust governed by the plan or arrangement. 

Related Provisions: 118.91 — Individual resident in Canada for part of the year; 

118.92 — Ordering of credits; 118.93 — Credits in separate returns; 118.94 — Tax 

payable by non-resident individual. 

History: Para. 118(8)(e) amended by 2011, c. 24, subsec. 23(8), applicable after 2009. 

Para. 118(8)(e) formerly read: 

(e) a payment received out of or under a salary deferral arrangement, a retire- 


ment compensation arrangement, an employee benefit plan, an employee trust or 
a prescribed provincial pension plan; or 


The opening words of subsec. 118(8) and subpara. 118(8)(d)(ii) amended by 2007, c. 
29, subsecs. 9(12), (13), applicable to 2007 et seq. The portions formerly read: 


(8) Interpretation — For the purposes of subsection (3), “pension income” and 
“qualified pension income” received by an individual do not include any amount 
that is 


(ii) the amount, if any, by which the amount referred to in subparagraph (i) ex- 
ceeds the total of all amounts deducted by the individual for the year in respect 
of that amount; or 


Para. 118(8)(f) added by the said c. 29, subsec. 9(14), applicable to 2007 et seq. 


Regulations: 7800 (Saskatchewan Pension Plan is prescribed provincial pension plan 
for 118(8)(e) (to 2009)). 


Interpretation Bulletins [subsec. 118(8)]: IT-517R: Pension tax credit (archived). 


(8.1) Bridging benefits — For the purposes of subsection (7), a 
payment in respect of a life annuity under a superannuation or pen- 
sion plan is deemed to include a payment in respect of bridging 
benefits, being benefits payable under a registered pension plan on 
a periodic basis and not less frequently than annually to an indivi- 
dual where 


(a) the individual or the individual’s spouse or common-law 
partner or former spouse or common-law partner was a member 
(as defined in subsection 147.1(1)) of the registered pension 
plan; 

(b) the benefits are payable for a period ending no later than the 
end of the month following the month in which the member at- 
tains 65 years of age or would have attained that age if the mem- 
ber had survived to that day; and 


(c) the amount (expressed on an annualized basis) of the benefits 
payable to the individual for a calendar year does not exceed the 
total of the maximum amount of benefits payable for that year 
under Part I of the Old Age Security Act and the maximum 
amount of benefits (other than disability, death or survivor bene- 
fits) payable for that year under either the Canada Pension Plan 
or a provincial pension plan as defined in section 3 of that Act. 


History: Subsec. 118(8.1) added by 2007, c. 29, subsec. 9(15), applicable to 2007 et 
seq. 


(9) [Repealed] 


History: Subsec. 118(9) repealed by 2009, c. 2, subsec. 34(7), applicable to 2009 et 
seq. It formerly read: 


(9) Rounding — If an amount determined under any of paragraphs (3,1)(a) to (f) 
and (3.2)(a) to (f) is not a multiple of one dollar, it shall be rounded to the near- 
est multiple of one dollar or, where it is equidistant from two such consecutive 
multiples, to the greater multiple. 

pee eres ek Se ee ee eae 
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Subsec, 118(9) amended to substitute “(3.1)(a) to (f) and (3:2)(a) to (f)” for “(3.1)(a) to | 


(f), (3.2)(a) to (f) and (3.3)(a) to (f)” by 2007, c. 29, subsec. 9(15), applicable to 2007 et 
seq. 


Subsec. 118(9) added by 2006, c. 4, subsec. 60(2), applicable to 2005 et seq. 
(9.1) Child tax credit — For greater certainty, in the case of a 


child who in a taxation year is born, adopted or dies, the reference 
to “throughout the taxation year” in subparagraph 118(1)(b.1)(i) is 


to be read as a reference to “throughout the portion of the taxation | 
year that is after the child’s birth or adoption or before the child’s 


death”. 


History: Subsec. 118(9.1) added by 2007, c. 29, subsec. 9(15), applicable to 2007 et 
seq. 


(10) Canada Employment Credit — For the purpose of com- 
puting the tax payable under this Part by an individual for a taxation 
year, there may be deducted the amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the taxation year; and 
B is the lesser of 
(a) $1,0003!, and 


(b) the total of all amounts, each of which is an amount in- 
cluded in computing the individual’s income for the taxation 
year from an office or employment or an amount included in 
the taxpayer’s income for the taxation year because of sub- 


paragraph 56(1)(r)(v). 


Related Provisions: 8(1)(r)(ii)B(B)(1) — Apprentice mechanics’ tools deduction 
based on amount of Canada Employment Credit; 117.1(1) — Indexing of $1,000 to 
inflation after 2007; 118.8 — Application of credit on transfer of unused credits to 
spouse; 118.91 — Part-year resident; 118.95(b) — Application in year individual be- 
comes bankrupt. 


History: Para. (b) of the description of B in subsec. 118(10) amended by 2009, c. 2, 
subsec. 34(8), applicable to 2008 et seg. The para. formerly read: 


(b) the amount that would be the individual’s income for the taxation year from 
all offices and employments if this Act were read without reference to section 8. 


Subsec. 118(10) added by 2007, c. 2, subsec. 20(2), applicable to 2006 et seq., except 
that in its application to the 2006 taxation year, “$1,000” shall be read as “$250”. 


Definitions [s. 118]: “amount”, “annuity”, “appropriate percentage” — 248(1); 
“aunt” — 252(2)(e); “basic personal amount surplus adjustment” — 118(9); 
“brother” — 252(2); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255; 
“child” — 118(5), 252(1); “common-law partner’, “common-law partnership” — 
248(1); “consequence of the death” — 248(8); “death benefit” — 248(1); “deferred 
profit sharing plan” — 147(1), 248(1); “dependant” — 118(5), (6); “eligible pension 
income” — 118(7); “employee”, “employer”, “employee benefit plan”, “employee 
trust” — 248(1); “grandparent” — 252(2); “individual”, “Minister” — 248(1); “money 
purchase provision” — 147.1(1); “month” — Interpretation Act 35(1); “nephew”, 
“niece” — 252(2)(g); “parent” — 252(2)(a); “payment in respect of a life annuity” — 
118(8.1); “pension income” — 118(7), (8); “person” — 248(1); “pooled registered pen- 
sion plan” — 147.5(1), 248(1); “prescribed” — 248(1); “province” — Interpretation 
Act 35(1); “qualified pension income” — 118(7), (8); “real servitude’ — Quebec Civil 
Code art. 1177; “received” — 248(7); “registered pension plan” — 248(1): “registered 
retirement income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 
146(1), 248(1); “related” — 251(2); “resident in Canada” — 250; “retirement compen- 
sation arrangement”, “salary deferral arrangement”, “self-contained domestic establish- 
ment” — 248(1); “sister” — 252(2); “specified pension plan” — 248(1), Reg. 7800; 
“spouse” — 118(5); “surplus adjustment” — 122.52(1); “tax payable” — 248(2); “tax- 
ation year” — 249; “trust” — 104(1), 248(1), (3); “uncle” — 252(2)(e). 


Interpretation Bulletins [s. 118]: IT-83R3: Non-profit organizations — Taxation of 
income from property; IT-171R2: Non-resident individuals — computation of taxable 
income earned in Canada and non-refundable tax credits (archived); IT-326R3: Returns 
of deceased persons as “another person”; IT-393R2: Election re tax on rents and timber 
royalties — non-residents; IT-495R3: Child care expenses; IT-516R2: Tuition tax 
credit; IT-519R2: Medical expense and disability tax credits and attendant care expense 
deduction. 


Information Circulars [s. 118]: 07-1: Taxpayer relief provisions. 


118.01 [Adoption expense credit] — (1) Definitions — The 
following definitions apply in this section. 
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“adoption period”’, in respect of an eligible child of an individual, 
means the period that 


(a) begins at the earlier of the time that the eligible child’s adop- 
tion file is opened with a provincial ministry. responsible for 
adoption (or with an adoption agency licensed. by a provincial 
government) and the time, if any, that an application related to 
the adoption is made toa Canadian court; and 


(b) ends at the later of the time an adoption order is issued by, or 
recognized by, a government in Canada in respect of that child, 
and the time that the child first begins. to reside permanently 
with the individual. 


“eligible adoption expense”’, in respect of an eligible child of an 
individual, means an amount paid for expenses incurred during the 
adoption period in respect of the adoption of that child, including 


(a) fees paid to an adoption agency licensed by a provincial 
government; 


(b) court costs and legal and administrative expenses related to 
an adoption order in respect of that child; 


(c) reasonable and necessary travel and living expenses of that 
child and the adoptive parents; 


(d) document translation fees; 
(e) mandatory fees paid to a foreign institution; 


(f) mandatory expenses paid in respect of the immigration of 
that. child; and 


(g) any other reasonable expenses related to the adoption re- 
quired by a provincial government or an adoption agency li- 
censed by a provincial government. 


Related Provisions: 67.1(1) — Food and entertainment 50% restriction does not 
apply. 


“eligible child’, of an individual, means a child, who has not.at- 
tained the age of 18 years at the time that an adoption order is is- 
sued or recognized by a government in Canada in respect of the 
adoption of that child by that individual. 


(2) Adoption expense tax credit — For the purpose of comput- 
ing the tax payable under this Part by an individual for the taxation 
year that includes the end of the adoption period in respect of an 
eligible child of the individual, there may be deducted the amount 
determined by the formula 


AXB 
where 
A is the appropriate percentage for the taxation year; and 
Bis the lesser of 
(a) $10,000!9, ‘and 
(b) the amount determined by the formula 


(CID 
where 


C is the total of all eligible adoption expenses in respect of 
the eligible child, and 


D is the total of all amounts each of which is the amount of 
a reimbursement or any other form of assistance (other 
than an amount that is included in computing the indivi- 
dual’s income and that is not deductible in computing the 
individual’s taxable income) that any individual is or was 
entitled to receive in respect of an amount included in 
computing the value of C. 
Related Provisions: 117.1(1) — Indexing for inflation; 118.01(3) — Apportionment 
of credit between parents; 118.91 — Part-year resident; 118.92 — Ordering of credits; 
118.93 — Credits in separate returns; 118.94 — Computing tax payable by a non-resi- 
dent individual; 118.95(a) — Application in year mae ps becomes bankrupt; 257 — 
Formula cannot calculate to less than zero. 
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(3) Apportionment of credit — Where more than one individual 
is entitled to a deduction under this section for a taxation year in 
respect of the adoption of an eligible child, the total of all amounts 
so deductible shall not exceed the maximum amount that would be 
so deductible for the year by any one of those individuals for that 
child if that individual were the only individual entitled to deduct an 
amount for the year under this section, and if the individuals cannot 
agree as to what portion of the amount each can so deduct, the Min- 
ister may fix the portions. 


History: S. 118.01 added by 2006, c.'4,'s. 61, applicable to 2005 er seq. 


Definitions [s. 118.01]: “adoption period” — 118.01(1); “amount”, “appropriate per- 
centage” — 248(1);“‘Canada” — 255, Interpretation Act 35(1); “child” —252(1); “eli- 
gible adoption expense”, “eligible child” — 118.01(1); “individual”, “Minister” — 
248(1); “parent” — 252(2)(a); “related” — 251(2)-(6); “taxable income” — 248(1); 
“taxation year’ — 249. 


118.02 [Public transit pass credit] — (1) Definitions — The 
following definitions apply in this section. 


“eligible electronic payment card” means an electronic payment 
card that is 


(a) used by an individual for at least 32 one-way trips, between 
the place of origin of the trip and its termination, during an unin- 
terrupted period not exceeding 31 days, and 


(b) issued by or on behalf of a qualified Canadian transit organi- 
zation, which organization records and receipts the cost and us- 
age of the electronic payment card and identifies the right, of the 
individual who is the holder or owner of such a‘card, to use pub- 
lic commuter transit services of that qualified Canadian transit 
organization. 


“eligible public transit pass” means a document 


(a) issued by or on behalf of a qualified Canadian transit organi- 
zation; and 


(b) identifying the right of an individual who is the holder or 
owner of the document to use public commuter transit services 
of that qualified Canadian transit organization 


(i) on an unlimited number of occasions and on any day on 
which the public commuter transit services are offered. during 
an uninterrupted period of at least.28 days, or 


(ii) on an unlimited number of occasions during an, uninter- 
rupted period of at least 5 consecutive days, if the combina- 
tion of that document and one or more other such documents 
gives the right to the individual to use those public commuter 
transit. services on at least 20. days in a 28-day period. 


“public commuter transit services” means services offered to the 
general public, ordinarily for a period of at least five days per week, 
of transporting individuals, from a place in Canada to another place 
in Canada, by means of bus, ferry, subway, train or tram, and in 
respect of which it can reasonably be expected that those individu- 
als would return daily to the place of their departure. 


“qualified. Canadian transit organization”’ means a. person 
authorised, under a law of Canada or a province, to carry on in Can- 
ada a business that is the provision of public commuter transit ser- 
vices, which is carried on. through a permanent establishment in 
Canada. 


Proposed Amendment. — 118. 02(1)“qualified Canadian 
asit sganization’ 


6 de finition qualified Can: dian transit organization” 
Lag at (as defined by regulation)” fo “pe 
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Regulations applies for these purposes, 
Regulations: 8201 (meaning of “permanent establishment’). | 


“qualifying relation” of an individual for a taxation year means a 
person who is 


(a) the individual’s spouse or common-law partner at any time in | 


the taxation year; or 


(b) a child of the individual who has not, during the taxation 
year, attained the age of 19 years. 


(2) Transit pass tax credit — For the purpose of computing the _ 


tax payable under this Part by an individual for a taxation year, 
there may be deducted the amount determined by the formula 


AXB 
where 
A is the appropriate percentage for the taxation year; and 
B is the amount determined by the formula 


G-D 
where 


C is the total of all amounts each of which is the portion of the 
cost of an eligible public transit pass or of an eligible elec- 
tronic payment card, attributable to the use of public com- 
muter transit services in the taxation year by the individual or 
by a person who is in the taxation year a qualifying relation 
of the: individual, and 


D is the total of all amounts each of which is the amount of a 
reimbursement, allowance or any other form of assistance 
that any person is or was entitled to receive in respect of an 
amount included in computing the value of C (other than an 
amount that is included in computing the income for any tax- 
ation year of that person and that is not deductible in comput- 
ing the taxable income of that person). 

Related Provisions: 118.02(3) — Apportionment of credit where more than one 
person eligible; 118.91 — Part-year resident; 118.92 — Ordering of credits; 118.93 — 
Credits in separate returns; 118.94 — Computing tax payable by a non-resident indivi- 
dual; 118.95(a) — Application in year individual becomes bankrupt; 257 — Formula 
cannot calculate to less than zero. 


(3) Apportionment of credit — If more than one individual is 
entitled to a deduction under this section for a taxation year in re- 
spect of an eligible public transit pass or of an eligiblé electronic 
payment card, the total of all amounts so deductible shall not ex- 
ceed the maximum amount that would be so deductible for the year 
by any one of those individuals for. that eligible public, transit pass 
or eligible electronic payment card if that individual were the only 
individual entitled to deduct an amount for the year under this sec- 
tion, and if the individuals cannot agree as to what portion of the 
amount each can so deduct, the Minister may fix the portions, 
History: The definition “eligible electronic, payment card” added to subsec. 118.02(1) 
by 2007, c. 35, subsec. 37(2), applicable to 2007 et seq. 

Para. (b) of the definition “¢ligible public transit pass” in subsec. 118.02(1) amended 
by the said c. 35, subsec. 37(1), applicable to 2007 et seq. The para. formerly read: 


(b) identifying the right of an individual who is the holder or owner of the docu- 
ment to use public commuter transit services of that qualified Canadian transit 
organization on an unlimited number of occasions and on any day on which the 
public commuter transit services are offered during an uninterrupted period of at 
least 28 days. 
The description of C in the formula in subsec. 118.02(2) amended by the said c. 35, 
subsec. 37(3), to substitute “pass or of an eligible electronic payment card, attributable” 
for “pass attributable”, applicable to 2007 et seq. 


Subsec. 118.02(3) amended by the said c. 35, subsec. 37(4), applicable to 2007 et seq. 
The subsec. formerly read: 


(3) If more than one individual is entitled to a deduction under this section for a 
taxation year in respect of an eligible public transit pass, the total of all amounts 
so deductible shall not exceed the maximum amount that would be so deductible 
for the year by any one of those individuals for that eligible public transit pass if 


a tn hl 
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that individual were the only individual entitled to deduct an amount for the year 
under this section, and if the individuals cannot agree as to what portion of the 1 | 
amount each can so deduct, the Minister may fix the portions. 


S. 118.02 added by 2007, c. 2, s. 21, applicable to 2006 ef seq. in respect of the use of 
public commuter transit services after June 2006. jG 
Definitions [s. 118.02]: “amount”, “appropriate percentage”, “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “child” —252(1); “common-law part- 
ner” — 248(1); “eligible electronic payment card”, “eligible public transit pass” — 
118.02(1); “individual”, “Minister” — 248(1); “permanent establishment” — Reg. 
8201; “person” — 248(1); “province” — Interpretation Act 35(1); “public commuter 
transit services”, “qualified Canadian transit organization”, “qualifying’ relation” — 
118.02(1); “record”, “regulation”, “taxable income” — 248(1); “taxation year” — 249. 


118.03 [Children’s fitness credit] — (1) Definitions — The 
following definitions apply in this section. 


“eligible fitness expense” in respect of a qualifying child of an in- 
dividual for a taxation year means the amount of a fee paid to a , 
qualifying entity (other than an amount paid to a person that is, at 
the time the amount is paid, the individual’s spouse or common-law — 
partner or another individual who is under 18 years of age) to the 
extent that the fee is attributable to the cost of registration or mem- 
bership of the qualifying child in a ‘prescribed program of physical 
activity and, for the purposes of this section, that cost 
(a) includes the cost to the qualifying entity of the program in 
respect of its administration, instruction, rental of required facili- 
ties, and uniforms and equipment that are not available to be ac- 
quired by a participant in the program for an amount less than 
their fair market value at the time, if any, they are so acquired; 
and 


(b) does not include 
(i) the cost of accommodation, travel, food or beverages, or 
(ii) any amount deductible under section 63 in computing 
any person’s income for any taxation year. | 
Regulations: 9400 (prescribed program of physical activity). 


“qualifying child” of an individual for a taxation year means a 

child of the individual who is, at the beginning of the taxation year, 
(a) under 16 years of age; or 
(b) in the case where an amount is deductible under section 
118.3 in computing any person’s tax payable under this Part for 
the taxation year in respect of that child, under 18 years of age. 

Related Provisions: 118.031(1)qualifying child”. — Definition applies, to Chil- 

dren’s Arts Tax Credit. 

“qualifying entity” means a person or partnership that offers one 

or more prescribed programs of physical activity. 

Regulations: 9400 (prescribed program of physical activity). 


(2) Child fitness tax credit — For the purpose of computing the 

tax payable under this Part by an individual for a taxation year, 

there may be deducted the amount determined by the formula 
AXB 

where 

A is the appropriate percentage for the taxation year; and 


Bis the total of all amounts each of which is, in respect of a quali- 
fying child of the individual for the taxation year, the lesser of 
$5007 and the amount determined by the formula 


CD 
where 


C is [the] total of all amounts each of which is an amount paid 
in the taxation year by the individual, or by the individual’s 
spouse or common law partner, that is an eligible fitness ex- 
pense in respect of the qualifying child of the individual, and 

D_ is the total of all amounts that any person is or was entitled to 
receive, each of which relates to an amount included in com- 
puting the value of C in respect of the qualifying child that is 
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the amount of a reimbursement, allowance or any other form | 
of assistance (other than an amount that is included in com- 
puting the income for any taxation year of that person and 
that is not deductible in computing the taxable income of that 
person). 


Related Provisions: 118.03(3)— Apportionment of credit where more than one 
person eligible; 118.91 — Part-year resident, 118.92 — Ordering of credits, 118.93 — 
Credits in separate returns; 118.94 — Computing tax payable by a non-resident indivi- 
dual; 118.95(a) = Application in year individual becomes bankrupt, 257 — Formula 
cannot calculate to less. than) zero. 


(2.1) Child fitness tax credit — child with disability — For 
the purpose of computing the tax. payable under this Part by an indi- 
vidual for a taxation year there may be deducted in respect ofa 
qualifying child of the individual an amount equal to $5007 multi- 
plied by the appropriate. percentage for the taxation year if 


(a) the amount referred to in the description of B in subsection 
(2) is $1007 or more; and 


(b) an amount is deductible in respect of the qualifying child 
under section 118.3 in computing any person’s tax payable 
under this Part for the taxation year. 


(3) Apportionment of credit — If more than one individual is 
entitled to a’ deduction under this section for a taxation year in re- 
spect of a qualifying child, the total of all amounts so deductible 
shall not exceed the maximum amount that would be ‘so deductible 
for the year by any one of those individuals in respect of that quali- 
fying. child if that individual were the, only individual entitled to 
deduct an amount for the year under this section in respect of that 
qualifying child, and if the individuals cannot agree as to what por- 
tion of the amount each can so deduct, the Minister may fix the 
portions. 

Definitions [s. 118.03]: “amount”, “appropriate percentage” — 248(1); “child” — 
252(1); “common-law partner” — 248(1); “eligible fitness expense” — 118.03(1); “in- 
dividual”, “Minister” — 248(1); “person”, “prescribed” — 248(1); “qualifying child”, 
“qualifying entity’ 


RET IG 


History: The opening words of the definition “eligible fitness expense” in subsec, 
118.03(1) amended. by 2007, c. 35, subsec., 38(2), to substitute “person that is” for 
“qualifying entity that is” and “prescribed program of physical” for “program of pre- 
scribed physical”, applicable to 2007 et seq. 
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The definition “qualifying child’’ in subsec. 118.03(1) amended by the said c. 35, sub- 
sec. 38(1), applicable to 2007 et seq. It formerly read: 


“qualifying child” of an individual for a taxation year means a child of the indi- 
vidual who had not; before the taxation year, attained the age of 16 years. 


The definition “qualifying entity” in subsec. 118.03(1) amended by the said c. 35, sub- 
sec. 38(1) to substitute “prescribed programs of physical” for “programs of prescribed 
physical”, applicable to 2007 et seq. 

Subsec. 118.03(2.1) added by the said c. 35, subsec. 38(3), applicable to 2007 et seq. 
S. 118.03 added by 2007, c. 2;.s. 21, applicable to 2007 et seq, 


118.031 Definitions — (1) The following definitions apply in this 
section. 


“eligible expense” in respect of a qualifying child of an individual 
fora taxation, year;means the amount of a,fee paid toa qualifying 
entity (other than, an,amount paid.to.a person who is, at the time the 
amount is paid, the individual’s spouse or common-law partner or 
another individual who is under 18 years of age) to the extent that 
the fee is attributable to the cost of registration or membership of 
the qualifying child in a prescribed program of artistic, cultural, rec- 
reational or developmental activity and, for the purposes of this sec- 
tion, that cost EL 


(a) includes the cost to the qualifying entity of the program in 
respect of its administration, instruction, rental of required facili- 
ties, and uniforms and equipment that are. not available to be ac- 
quired by a participant in the program for an amount less than 
their fair market value at the time, if any, they are so acquired; 
and 


(b) does not include 

(i) the cost of accommodation; travel, food or beverages, 
(ii) any amount deductible in computing any person’s income 
for any taxation year, or j 

(iii) any amount included in computing a deduction from any 
person’s tax payable under any Part of this Act; for any taxa- 
tion year. 

Regulations: 9401 (prescribed program). 


“qualifying child” of an individual has the meaning assigned by 
subsection ‘1 18.03(1). 


“qualifying entity” means a person or partnership that offers one 
or more programs of artistic, cultural, recreational or developmental 
activity prescribed for the purposes of the definition “eligible 
expense”. . 


(2) Children’s arts tax credit — For the purpose of computing 
the tax payable under this Part by an individual for a taxation year, 
there may be deducted the amount determined by the formula 


AXB 
where 
A .is the appropriate percentage for the taxation. year; and 


Bis the total of all amounts each of which is, in respect of a quali- 
fying child of the individual for the taxation year, the lesser of 
$500 and the amount determined by the formula 


C-—D 
where 


C_ is total of all amounts each of which is an amount paid in the 
taxation year by the individual, or by the individual’s spouse 
or common-law partner, that is an.eligible expense in respect 

of the qualifying child of the individual, and 

D. is the total of all amounts that any person is or was‘entitled to 
receive, each of which relates to an amount included in com- 
puting the value determined for C in respect of the qualifying 
child that is the amount of a reimbursement, allowance or 
any other form of assistance (other than an amount that is 
included in computing the income for any taxation year of 


S. 118.031(2) 


that person and that is not deductible in computing the taxa-_ 


ble income of that person). 
Related Provisions: 118.031(3) — Credit for child with disability; 118.031(4) — 
Apportionment of credit; 118.91 — Part-year resident; 118.92 — Ordering of credits; 
118.93 — Credits in separate returns; 118.94 — Computing tax payable by a non-resi- 
dent individual; 118.95(a) — Application in year individual becomes bankrupt. 


(3) Children’s arts tax credit — child with disability — For 
the purpose of computing the tax payable under this Part by an indi- 
vidual for a taxation year there may be deducted in respect of a 
qualifying child of the individual an amount equal to $500 multi- 
plied by the appropriate percentage for the taxation year if 


(a) the amount referred to in the description of B in subsection 
(2) is $100 or more; and 


(b) an amount is deductible in respect of the qualifying child 
under section 118.3 in computing any person’s tax payable 
under this Part for the taxation year. 


(4) Apportionment of credit — If more than one individual is 
entitled to a deduction under this section for a taxation year in re- 
spect of a qualifying child, the total of all amounts so deductible 
shall not exceed the maximum amount that would be so deductible 
for the year by any one of those individuals in respect of that quali- 
fying child if that individual were the only individual entitled to 
deduct an amount for the year under this section in respect of that 
qualifying child, and if the individuals cannot agree as to what por- 
tion of the amount each can so deduct, the Minister may fix the 
portions. 

History: S. 118.031 added by 2011, c. 24, s. 24, applicable to 2011 er seq. 
Definitions [s. 118.031]: “amount”, “appropriate percentage” — 248(1); “child” — 
252(1); “common-law partner” — 248(1); “eligible expense” — 118.031(1); “indivi- 
dual”, “Minister” — 248(1); “person”, “prescribed” — 248(1); “prescribed pro- 
gram” —Reg. 9401; “qualifying child” — 118.03(1), 118.031(1); “qualifying en- 
tity” — 118.031(1); “taxable income” — 248(1); “taxation year” — 249. 


118.04 [Home renovation tax credit — 2009 only] — (1) 
Definitions — The following definitions apply in this section, 


“eligible dwelling” of an individual, at any time, means a housing 
unit (including the land subjacent to the housing unit and the imme- 
diately contiguous land, but not including the portion of such land 
that exceeds the greater of '/2 hectare and the portion of such land 
that the individual establishes is necessary for the use and enjoy- 
ment of the housing unit as a residence) located in Canada if 


(a) the individual (or a trust under which the individual is a ben- 
eficiary) owns, whether jointly with another person or otherwise, 
at that time, the housing unit or a share of the capital stock of a 
co-operative housing corporation acquired for the sole purpose 
of acquiring the right to inhabit the housing unit owned by the 
corporation; and 


(b) the housing unit is ordinarily inhabited at any time during the 
eligible period by the individual, by the individual’s spouse or 
common-law partner or former spouse or common-law partner 
or by a child of the individual. 


Related Provisions: 108(1.1) — Renovation by beneficiary, where property owned 
by testamentary trust, does not make trust an inter vivos trust. 


“eligible period” means the period that begins on January 28, 2009 
and that ends on January 31, 2010. 


‘“4ndividual” does not include a trust. 


“qualifying expenditure” of an individual means an outlay or ex- 
pense that is made or incurred, by the individual or by a qualifying 
relation in respect of the individual during the eligible period, that is 
directly attributable to a qualifying renovation by the individual and 
that is the cost of goods acquired or services received during the 
eligible period and includes such an outlay or expense for permits 
required for, or for the rental of equipment used in the course of, the 
qualifying renovation, but does not include such an outlay or 
expense 


(a) to acquire goods that have been used, or acquired for use or 
lease, by the individual or by a qualifying relation in respect of 
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the individual, for any purpose whatever before they were ac- 
quired by the individual or the qualifying relation in respect of 
the individual; | 
(b) made or incurred under the terms of an agreement entered 
into before the eligible period; 

(c) to acquire a property that can be used independently of the 
qualifying renovation; i 

(d) that is the cost of annual, recurring or routine repair or 
maintenance; 

(€) to acquire a household appliance; 

(f) to acquire an electronic home-entertainment device; 

(g) for financing costs in respect of the qualifying renovation; 

(h) made or incurred for the purpose of gaining or producing 

income from a business or property; or 


(i) in respect of goods or services provided by a person not deal- 
ing at arm’s length with the individual, unless the person is reg- 
istered for the purposes of Part IX of the Excise Tax Act. 


Related Provisions: 118.04(2) — Qualifying expenditure made by co-op, condo- 
minium corporation or trust. 


“qualifying relation” in respect of an individual means a person 
who is the individual’s spouse or common-law partner, or a child of 
the individual who has not attained the age of 18 years before the 
end of 2009 (other than a child who was, at any time during the 
eligible period, a married person, a person who is in a common-law 
partnership or a person who has a child). 


“qualifying renovation” by an individual, at any time, means a 
renovation or alteration, of a property that is at that time an eligible 
dwelling of the individual or of a qualifying relation in respect of 
the individual, that is of an enduring nature and that is integral to 
the eligible dwelling. 


(2) Rules of application — For the purposes of this section, 


(a) a qualifying expenditure of an individual includes an outlay 
or expense made or incurred by a co-operative housing corpora- 
tion, a condominium corporation (or, for civil law, a syndicate 
of co-owners) or a similar entity (in this paragraph referred to as 
the “corporation”’), in respect of a property that is owned, admin- 
istered or managed by that corporation, and that includes an eli- 
gible dwelling of the individual, to the extent of the individual’s 
share of that outlay or expense, if 


(i) the outlay or expense would be a qualifying expenditure 
of the corporation if the corporation were a natural person 
and the property were an eligible dwelling of that natural per- 
son, and 


(ii) the corporation has notified the individual, in writing, of 
the individual’s share of the outlay or expense; and 


(b) a qualifying expenditure of an individual includes an outlay 
or expense made or incurred by a trust, in respect of a property 
owned by the trust that includes an eligible dwelling of the indi- 
vidual, to the extent of the share of that outlay or expense that is 
reasonably attributable to the individual, having regard to the 
amount of the outlays or expenses made or incurred in respect of 
the eligible dwelling of the individual (including, for this pur- 
pose, common areas relevant to more than one eligible dwell- 
ing), if ' 
(i) the outlay or expense would be a qualifying expenditure 
of the trust if the trust were a natural person and the property 
were an eligible dwelling of that natural person, and 


(ii) the trust has notified the individual, in writing, of the in- 
dividual’s share of the outlay or expense. 


(3) Home renovation tax credit — For the purposes of comput- 
ing the tax payable under this Part by an individual for the indivi- 
dual’s 2009 taxation year, there may be deducted the amount deter- 
mined by the formula 


A x (B — $1,000) 
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_ where 
_A is the appropriate percentage for the taxation year, and 


B is the lesser of $10,000 and the total of all amounts, each of 
which is a qualifying expenditure of the individual. 

Related Provisions: 118.04(5) — Apportionment of credit where more than one 

person eligible; 118.91 — Part-year resident, 118.92 — Ordering of credits; 118.93 — 

Credits in separate returns; 118.94 — Computing tax payable by a non-resident indivi- 

dual; 118.95(a) — Application in year individual becomes bankrupt; 257 — Formula 

cannot calculate to less than zero. 


(4) Interaction with medical expense credit — Notwithstand- 
ing paragraph 248(28)(b), an amount may be included in determin- 
ing both an amount under subsection (3) and under section 118.2 if 
those amounts otherwise qualify to be included for the purposes of 
those provisions. 


(5) Apportionment of credit — If more than one individual is 
entitled to a deduction under this section for a taxation year in re- 
spect of a qualifying expenditure of an individual, the total of all 
amounts so deductible shall not exceed the maximum amount that 
would be so deductible for the year by any one of those individuals 
in respect of the qualifying expenditure, if that individual were the 
only individual entitled to deduct an amount for the year under this 
section, and if the individuals cannot agree as to what portion of the 
amount each can so deduct, the Minister may fix the portions. 


History: S. 1118.04 added by 2009, c. 31, s..4, applicable to 2009 et seq. 


Definitions [s. 118.04]: “amount”, “appropriate percentage” — 248(1); “arm’s 
length” — 251(1); _ “business” — 248(1); “calendar _ year’ — Interpretation _ Act 
37(1)(a); “Canada” — 255, Interpretation Act 35(1); “child” — 252(1); “common-law 
partner”, “common-law partnership” — 248(1);. “corporation” — 248(1), Interpreta- 
tion Act 35(1); “eligible dwelling”, “eligible period”, “individual” — 118.04(1); “Min- 
ister’, “person”, “property” — 248(1); “qualifying expenditure” — 118.04(1), (2); 
“qualifying relation”, “qualifying renovation” — 118.04(1); “related” — 251(2)—(6), 
“share” — 248(1); “taxation year” — 249; “trust” — 104(1), 248(1),. (3);, “writing”, — 
Interpretation Act 35(1). 


118.05 [First-time home buyer’s credit and disability home 
purchase credit] — (1) Definitions — The following defini- 
tions apply in this section. 


“qualifying home” in respect of an individual, means a “qualifying 
home” as defined in subsection 146.01(1) that is acquired, whether 
jointly or otherwise, after January 27, 2009 if 


(a) the home is acquired by the individual, or by the individual’ s 
spouse or common-law partner, and 


(i) the individual intends to inhabit the home as a principal 
place of residence not later than one year after its acquisition, 


(ii) the individual did not own, whether jointly or otherwise, 
a home that was occupied by the individual in the period 


(A) that began at the beginning of the fourth preceding 
calendar year that ended before, the acquisition, and 


(B) that ended on the day before the acquisition, and 


(iii) the individual’s spouse or common-law partner did not, 
in the period referred to in subparagraph (ii), own, whether 
jointly or otherwise, a home 


(A) that was inhabited by the individual during the mar- 
riage to or common-law partnership with the individual, 
or 


(B) that was a share of the capital stock of a cooperative 
housing corporation that relates to a housing unit inhab- 
ited by the individual during the marriage to or common- 
law partnership with the individual; or 


(b) the home is acquired by the individual for the benefit of a 
specified person in respect of the individual, and 


(i) the individual intends that the home be inhabited by the 
specified person as a principal place of residence not later 
than one year after its acquisition by the individual, and 


S. 118.06(2)(a) 


(ii) the purpose of the acquisition of the home by the indivi- 
dual is to enable the specified person to live in 


(A) a home that is more accessible by the specified person 
or in which the specified person is more mobile or func- 
tional, or 


(B) an environment better suited to the specified person’s 
personal needs and care. 


Related Provisions: 118.05(2) — Transfer of land must be registered to qualify as 
“acquired”. 


“specified person” in respect of an individual, at any time, means a 
person. who 


(a) is the individual or is related at that time to the individual; 
and 


(b) would be entitled to a deduction under subsection 118.3(1) in 
computing tax payable under this Part for the person’s taxation 
year that includes that time if that subsection were read without 
reference to paragraph (c) of that subsection. 


(2) Rules of application — For the purposes of this section, an 
individual is considered to have acquired a qualifying home only if 
the individual’s interest (or for civil law, right) in it is registered in 
accordance with the land registration system or other similar system 
applicable where it is located. 


(3) First-time home buyers’ tax credit [and disability home 
purchase credit] — In computing the tax payable under this Part 
by an individual for a taxation year in which a qualifying home in 
respect of the individual is acquired, there may be deducted the 
amount determined by multiplying $5,000 by the appropriate: per- 
centage for the taxation year. 

Related Provisions: 118.05(4) — Apportionment of credit where more than’ one 
person eligible; 118.91 —-Part-year resident; 118.92 — Ordering of credits; 118.93 — 
Credits in separate returns; 118.94 — Computing tax payable by a non-resident indivi- 
dual; 118.95(a) — Application in’ year individual becomes bankrupt. 


(4) Apportionment of credit — If more than one individual is 
entitled to a deduction under this section for a taxation year in re- 
spect of a particular qualifying home, the total of all amounts so 
deductible shall not exceed the maximum amount that would be so 
deductible for the year'by any one of those individuals in respect of 
the qualifying home, if that individual were the only individual enti- 
tled to deduct an amount for the year under this section, and if the 
individuals cannot agree as to what portion of the amount each can 
so deduct, the Minister may fix the portions. 


History: S. 118.05 added by 2009, c. 31, s. 4, applicable to 2009 et seq. 


Definitions [s. 118.05]: “acquired” — 118.05(2); “amount”, “appropriate percent- 
age” — 248(1); “calendar year” — Interpretation Act 37(1){a);, “common-law partner”, 
“common-law. partnership” — 248(1); . ‘corporation’? — 248(1), | Interpretation Act 
35(1); “individual”, “Minister”, “person”, “property” — 248(1); “qualifying home” — 
118.05(1); “related” — 251(2)-(6); “share” — 248(1); “specified person” — 
118.05(1); “taxation year” — 249. 


118.06 (1) Definition of “eligible volunteer firefighting ser- 
vices” —In this section, “eligible volunteer firefighting ser- 
vices” means services provided by an individual in the individual’s 
capacity as a volunteer firefighter to a fire department that consist 
primarily of responding to and being on call for firefighting and 
related emergency calls, attending meetings held by the fire depart- 
ment and participating in required training related to the prevention 
or suppression of fires, but does not include services provided to a 
particular fire department if the individual provides firefighting ser- 
vices to the department otherwise than as a volunteer. 


(2) Volunteer firefighter tax credit — For the purpose of com- 
puting the tax payable under this Part for a taxation year by an indi- 
vidual, there may be deducted the amount determined by multiply- 
ing $3,000 by the appropriate percentage for the taxation year if the 
individual 
(a) performs not less than 200 hours of eligible volunteer 
firefighting services in the taxation year for one or more fire de- 
partments; and 
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(b) provides the certificates referred to in subsection (3) as and 
when requested by the Minister. 
Related Provisions: 81(4)—Honorarium fully included in income if credit 
claimed; 118.06(3) — Certificate required if demanded by CRA; 118.91 — Part-year 
resident; 118.92 — Ordering of credits; 118.93—Credits in separate returns; 
118.94 — Computing tax payable by a non-resident individual; 118.95(a) — Applica- 
tion in year individual becomes bankrupt. 


(3) Certificate — If the Minister so demands, an individual mak- 
ing a claim under this section in respect of a taxation year shall 
provide to the Minister a written certificate from the fire chief or a 
delegated official of each fire department to which the individual 
provided eligible volunteer firefighting services for the year, attest- 
ing to the number of hours of eligible volunteer firefighting services 
performed in the year by the individual for the particular fire 
department. 


History: S. 118.06 added by 2011, c. 24, s. 25, applicable to 2011 et seq. 
Definitions. [s. 118.06]: “amount”, “appropriate percentage” — 248(1); “eligible 


volunteer firefighting services” — 118.06(1);, “individual”, “Minister” — 248(1); “‘tax- | 


ation year” — 249; “written” — Interpretation Act 35(1). 


118.1 (1) Definitions — In this section, 


“total charitable gifts”, of an individual for a taxation year, means 
the total of all amounts each of which is the fair market value of a 
gift (other than a gift the fair market value of which is included in 
the total Crown gifts, the total cultural gifts or the total ecological 
gifts of the individual for the year) made by the individual in the 
year or in any of the five preceding taxation years (other than in a 
year for which a deduction under subsection 110(2) was claimed in 
computing the individual’s taxable income) to a qualified donee, to 
the extent that the amount was not included in determining an 
amount that was deducted under this section in computing the indi- 
vidual’s tax payable under this Part for a preceding taxation year; 


Proposed Amendment — 118.1(1)‘total charitable 
gifts” 


“total charitable gifts”, in respect of an individual for a taxation 
year, means the total of all amounts each of which is the eligible 
amount of a gift (other than a gift described in the definition “total 
Crown. gifts”, “total cultural gifts” or “total ecological. gifts”) 
made by the individual in the year or in any of the five preceding 
taxation years (other than in a year for which a deduction under 
subsection 110(2) was claimed in computing the individual’s taxa- 
ble income) {to a qualified donee, to the extent that the amount 
was not included in determining an amount that was deducted 
under this section in computing the individual’s tax payable under 
this Part for a preceding taxation year —ed.J, 


Application: The July 16, 2010 draft legislation (Part 1 — technical); subsec. 66(2), 
will amend the definition “total charitable gifts” in subsec. 118.1(1) to read as above 
[including the italicized text to reflect the changes made by the 2011 Budget second 
bill, which are expected to be replicated when this legislation is reintroduced — ed.], 
applicable to gifts made after December 20, 2002. ] 


Technical Notes (July 2010): Section 118.1 provides for a charitable donations 
tax credit to individuals in respect of gifts made to registered charities and to certain 
other entities. Section 118.1 is amended to expand the entities referred to in this sec- 
tion to include municipal or public bodies performing a function of government in 
Canada. This amendment is in response to the Quebec Court of Appeal decision in 
Tawich Development Corporation v. Deputy Minister of Revenue of Quebec, 2001 
D.T.C, 5144. For additional information, ‘sée the commentary to paragraph 
149(1)(d.5). io a brie 


The amendments to section 118.1, described below, are made consequential to thé 
addition of new subsections 248(30) to (39). Generally, those subsections clarify the 
circumstances under which a transfer of property will be considered a gift notwith- 
standing that the donor may be entitled to receive an advantage or benefit in respect 
of the property. New subsection 248(31) generally ‘provides that thé’ “eligible — 
amount” of the gift is the excess of the fair market value of a property transferred by 
way. of gift oyer the value of the advantage or benefit, if any, to which the transferor 
is entitled. For additional information, see the commentary to new subsections 
248(30) to (39). zg 


Subsection 118.1(1) provides definitions of the terms “total charitable gifts”, “total 
Crown gifts”, “total cultural gifts” and “total ecological gifts”. These definitions ap- 
ply for the purpose of the tax credit available under subsection 1 18.1@) to individu- 
als who make such gifts. The amount of a gift that is eligible for a tax credit is, 
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on of this Parliament. 


Related Provisions: 38(a.1) — No capital, gain on donation of publicly-traded 
shares; 43.1(1) — Charitable gifts excluded from rules re life interests in real property; 
46(1), (5) — Capital gain on certain donations of art and other property; 69(1)(b)(ii) = 
Donor deemed to have disposed of property at fair market value; 110(1)(d.01) — De- 
duction on donating employee stock-option shares to charity; 110.1(1)(a) — Parallel 
deduction for corporations; 118.1(1)“total gifts”(a)(ii) — Charitable gifts limited to 
75% of net income; 118.1(2.1) — Ordering of claims; 118.1(5.1), (5.2) — Designation 
of charity as beneficiary of insurance policy; 118.1(5.3) — Designation of charity as 
beneficiary of RRSP, RRIF or TFSA; 118.1(6)(b)(i) — Reduced gain or recapture on 
donation of property to charity; 118.1(10.1) — Determination of value of cultural pro- 
perty; 118.1(13)— Donation of non-qualifying securities; 118.1(16) — Loanback ar- 
rangements,; 118.1(21)-(24)— Effect of individual granting option to charity; 
118.1(25)-(28) — Donation denied where property returned to donor; 143(3.1) — Hut- 
terite colonies — election re gifts; 149.1(1)qualified donee” — Entities listed in defi- 
nition of “total charitable gifts” are qualified donees; 149.1(6.4) — Donations to regis- 
tered national arts service organization; 149.1 — CRA registration and control over 
charities and other qualified donees; 188.2(3)(a)(i) — Effect of suspension of charity’s 
receipting privileges; 237.1(1)“gifting arrangement”, “tax shelter” — Tax shelter regis- 
tration requirement; 248(30)-(33) — Determination of eligible amount; 
248(35)-(39) — Value of gift limited to cost if acquired within 3 years or as tax shel- 
ter; 248(41) — Donation value deemed nil if taxpayer does not inform donee of cir- 
cumstances requiring reduction; Canada-U.S. Tax Treaty:Art. XXI:6 — Donations to 
U.S. charities qualify for. taxpayer with U.S.-source income; Canada-U.S. Tax 
Treaty:Art. XXIX-B:1 — Property left to U.S. charity on death, 


History: The definition “total charitable gifts” amended by 2011, ¢. 24, subsec. 26(3), 
in force on January 1, 2012. The definition formerly read: 
“total charitable gifts” of an individual for a taxation year means the total of all — 
amounts each of which is the fair market value of a gift (other than a gift the fair 
market value of which is included in the total Crown gifts, the total cultural gifts 
or the total ecological gifts of the individual for the year) made by the individual _ 
in the year or in any of the 5 immediately preceding taxation years (other than in 
a year for which a deduction under subsection 110(2) was claimed in computing 
the individual’s taxable income) to 
(a) a registered charity, 
(b) a registered Canadian amateur athletic association, 


(c) a housing corporation resident in Canada and exempt from tax under this 
Part because of paragraph 149(1)(i), 


(d) a municipality in Canada, 

(d.1) a municipal or public body performing a function of government in 
Canada, 

(e) the United Nations or an agency thereof, 


(f) a university outside Canada that is prescribed to be a university the stu- 
dent body of which ordinarily includes students from Canada, 


(g) a charitable organization outside Canada to which Her Majesty in right 
of Canada has made a ‘gift during the individual’s taxation year or the 12 
months immediately preceding that taxation year, or 
(g.1) Her Majesty in right of Canada or a province, 

to the extent that those amounts were 


(h) not deducted in computing the individual’s taxable income for a taxation 
year ending before 1988, and 


(i) not included in determining an amount that was’ deducted under this sec- 
tion in computing the individual’s tax payable under this Part for a preceding 
taxation year; 
Para. (d) of the definition “total charitable gifts” amended and para. (d.1) added, by the 
said c. 24, subsecs. 26(1), (2), applicable to gifts made after May 8, 2000. Para. (d) 
formerly read: Scgte 


(d) a Canadian municipality, 
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2005, c. 30, s. 6, states that’ for the purpose of applying s. 118.1, a gift made by an 
individual after 2004 and before January 12, 2005 is deemed to have been made by the 
- 4ndividual in the individual’s 2004 taxation year and not in the individual’s 2005 taxa- 
tion year if 


(a). the individual claims.an amount under subsec. 118.1(3) in respect of the gift for 
the individual’s 2004 taxation year, 


_ (b) the gift was made to a registered charity listed under the International. Humani- 
 tarian Assistance program of the Canadian International. Development Agency; 


‘a (c) the individual directed. the charity to apply the gift to the tsunami relief effort; 
and | 


- (d) the gift was in the form of cash or was transferred by way of cheque, credit 
‘card or money order. 


Para. ‘(g. 1) added to the definition “total charitable gifts” i in subsec, 118,11) by 1998, 
c, 19, subsec. 22(1), applicable to taxation years that begin after 1996. 


The opening words of «the definition “total charitable gifts” in. subsec. L18, 1(1) 
amended by 1996, c. 21, subsec. 23(1), applicable to gifts made after February 27, 
1995. The opening words formerly read: 


“total Charitable gifts” of an individual for a taxation year means the total of all 
amounts each of whichis the fair market value of a-gift (other than a gift the fair 
market value of which is included in the total Crown, gifts or the total cultural 
gifts of the individual for the year, or would have been so included for a preced- 
‘ing taxation year if this section had applied to that preceding year) made by the 
individual in the year or in any of the 5 immediately preceding taxation years 
(other than in‘a year for which a deduction under subsection 110(2) was claimed 
in computing the individual’s taxable income) to 


Definition “total charitable gifts’: amended by 1994, c. 7, Sch. II (1991, c.'49), subsec. 
88(1), applicable after December 11, 1988. That definition formerly read: 


“total charitable gifts” of an individual for a taxation year means the total of all 
amounts each of which is the amount of a gift made by the individual in the year 
or in one of the 5 immediately preceding taxation years to 


,.(a) a registered charity, 
(b) a registered Canadian amateur athletic association, 
(c) a housing corporation resident in Canada and exempt from tax under this 
Part by paragraph. 149(1)(i), 
(d) a Canadian municipality, 
(e) the United Nations or an agency. thereof, 


(f) a university outside Canada prescribed to be a university the student body 
of which ordinarily includes students from Canada, or 


(g) a charitable organization outside. Canada to which, Her Majesty in right 
of Canada has made a gift during the individual’s taxation year or the 12 
months immediately preceding that taxation year, 


to the extent that the amounts of those gifts have been neither 


(h) deducted in computing the individual’s taxable income for a taxation 
year preceding 1988, nor 


(i) used in determining an amount that has been deducted under this section 
in computing the individual’s tax payable under this Part for a preceding 
taxation year, 


but, where the individual has claimed a'deduction under subsection 110(2) in 
computing the individual’s taxable income for a taxation year, does not include 
the amount of any gift made in that year; 


Selected Cases [subsec. 118.1(1)“total charitable gifts”]: Coleman v. 'R., 
[2010] 3 C.T.C. 2311 (TCC) (Where principal objective was.to fund child’s income, 
donations not charitable); Woolner v. R., [2000] 1 C.T.C. 35 (FCA) (Anticipated bene- 
fit deprives “gift” of essential eleemosynary quality); Burns vy. MNR, [1990] 1 C.T.C. 
350 (FCA) (Donations to registered amateur athletic association not “gifts” where tax- 
payer paying for daughter’s training); Guertin, Antoine, Ltée v. R., [1988] 1 C.T.C. 117 
(FCA) (Loan for interest to company by foundation made from amounts donated to 
foundation by company not artificial transactions); R. v. McBurney, [1985] 2 C.T.C. 
214 (FCA); leave to appeal to SCC refused (1986), 65 N.R. 320 (note), (sub nom. 
McBurney v. MNR) (Mere lack of legal obligation to contribute to religious schools not 
sufficient to create gifts); R. v. Zandstra, [1974] C.T.C. 503 (FCTD) (Of amounts paid 
to Christian school, $200 per child held to be tuition; excess charitable). 


Regulations: 3503, Sch. VIII (prescribed universities outside Canada [since 2012, 
prescribed for 149.1(1)‘qualified donee” (a)(iv)]). 


Interpretation Bulletins: See lists at end of 118.1(1) and 118.1. 


Information Circulars: 75-23: Tuition fees and charitable donations paid to privately 
supported secular and religious schools; 84-3R6: Gifts to certain charitable organiza- 
tions outside Canada. See also at end of 118.1. 


I.T. Technical News: 17 (loan of property as a gift). 


Registered Charities Newsletters: 1 (donation of services); 2 (issuing official 
donation receipts where there are prizes); 3 (gifts of property other than cash); 4 (issu- 
ing receipts for gifts of art); 6 (can registered charities issue donation receipts for tui- 
tion fees?; the “art” of issuing official donation receipts); 7 (fundraising golf tourna- 
ments; fundraising auctions); 8 (further questions on golf tournaments; directed 
donations; issuing receipts for gifts of art; gifts of units in a hedge fund; membership 


S. 118.1(1) tot 


fees; official donation receipts — Quebec donors); 9 (how do you establish the value of 
gifts-in-kind?); 11 (audit of tax preparer lands registered charities in hot’ water); 12 
(valuing gifts of public securities); 14 (abusive donation scheme not allowed); 16 (do- 
nations of items of a speculative value); 18 (charitable donation tax shelter arrange- 
ments; what is a gift in kind? how should charitable gifts in kind be valued? donation 
of time-shares, including recreational property; can businesses receive receipts for do- 
nations made out of their inventory? can shares or stock options be gifts? can a charity 
issue a charitable receipt for a court-ordered payment made to it?); 22 (rent-free accom- 
modations; donate-a-car programs); 23 (court news: volunteering services is not a gift); 
24 (First Nations and qualified donee status); ‘25. (reimbursing funds to volunteers); 27 
(receipts — who is the: donor?); 29 (tax ‘shelter gifting arrangements; valuing dona- 
tions); 33 (improper réceipting); Charities Connection 8 (golf tourhaments; East Africa 
Drought Relief Fund). 
Charities Policies: CPC-006: Gift-in-kind; CPC-008: Gift — payment to a regis- 
tered charity instead Of paying union dues; CPC-012: Out of pocket expenses; *CPC- 
017: Official donation receipts — gifts of services; CPC-018» Officialdonation e+ 
ceipts — gifts out of inventory; CPC-019: Official donation receipts — payment, for 
participation in a youth band or choir; CPC-025: Gift — expenses — volunteer, CPC- 
030: Organizations outside Canada to which Her Majesty has made a gift. 


Charities Guidance: CG-007: Donation of gift certificates ‘or gift’ cards; CG-010: 
Qualified donees. 


CRA Audit Manual: 12.16.0: Requesting appraisal or valuation. 


Forms: RC4142: Tax advantages of donating to a charity [guide]; T1236: Qualified 
donees worksheet/amounts provided to other organizations. 


“total Crown gifts” of an individual for a taxation year means the 
total of all amounts each of which is the fair market value of a gift 
(other than a gift the fair market value of which is included in the 
total cultural gifts or the total ecological gifts of the individual for 
the year) made by the individual in the year or in any of the 5 1m- 
mediately preceding taxation years to Her Majesty in right of Can- 
ge or a province, to the extent that those amounts were 


roposed Amendment — 118.1(1)“total Crown gifts” 
... opening words. Rye 


“total Crown gifts”, in respect of an individual for a taxation 
year, means the total of all amounts each of which is the eligible 
amount of a gift (other than a gift described in the definition “total 
cultural gifts” or “total ecological gifts”) made by the individual 
in the year or in any of the five preceding taxation years to Her 
Majesty in right of Canada or of a province, fo ad a that 
those amounts were as 

Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 6614), 


will amend the opening words of the definition “total Crown gifts” in subsec. 
‘118. 1(1) to read as above, applicable to gifts: made after December 20, 2002. 


Technical Notes Aik 201 0): See under 118. 1(1)*total ct aritable gifts” opening 
words above. 


(a) not dedneled in computing the individual’s taxable income 
for a taxation year ending before 1988, 


(b) not included in determining an amount that was deducted 
under this section in computing the individual’s tax payable 
under this Part for a preceding taxation year, and 


(c) in respect of gifts made before February 19, 1997 or under 
agreements in writing made before that day; 


Related Provisions: .118.1(21) — Granting of option is not Crown gift. 


History: Para. (c) added to the definition “total Crown gifts” in subsec. 118.1(1) by 
1998, c: 19, subsec..22(2), applicable to taxation years that begin after 1996. 


The opening words of the definition “total Crown gifts” in subsec. 118.1(1) amended 
by 1996, c. 21, subsec. 23(2), applicable to gifts made after February 27, 1995. The 
opening words formerly read: 


“total Crown gifts” of an individual for a taxation year means the total of all 
amounts each of which is the fair market value of a gift (other than a gift the fair 
market value of which is included im the total cultural gifts of the individual for 
the year, or would have been’ so included for a preceding taxation year if this 
section had applied to that preceding year) made by the individual in the. year or 

_ in any of the 5 immediately preceding taxation years to Her Majesty in right of 
Canada or a province, to the extent that those amounts were 


Definition “total Crown gifts” in subsec. 118.1(1) amended by 1994, c.-7, Sch. I 
(1991, c. 49), subsec, 88(1), applicable after. December 11, 1988. That definition for- 
merly read: 


“total Crown gifts” of an! individual for a taxation year means the total of all 
amounts each of which is the amount of a gift made by the individual inthe year 
or in one of the 5 immediately preceding taxation years to Her Majesty in right 
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of Canada or to Her Majesty in right of a province, to the extent that the amounts 
of those gifts have been neither 


(a) deducted in computing the individual’s taxable income for a taxation 
year preceding 1988, nor 


(b) used in determining an amount that has been deducted under this section 
in computing the individual’s tax payable under this Part for a preceding 
taxation year; 


Selected Cases [subsec. 118.1(1)“total Crown gifts”]: Williamson v. Canada 
(A.-G.), [2006] 4 C.T.C. 200 (FCA) (Institution must be designated at time gift 
received); Hudson Bay Mining and Smelting Co. Ltd. v. Canada, [1989] 2 C.T.C. 309 
(FCA); leave to appeal to SCC refused (1990), 106 N.R. 16 (note) (“Gift” to Crown 
corporation after latter acquired facilities from taxpayer neither separate transaction nor 
deductible). 

Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 

1.T. Technical News: 17 (loan of property as a gift). 


Forms: T1236: Qualified donees worksheet/amounts provided to other organizations. 


“total cultural gifts” of an individual for a taxation year means the 
total of all amounts each of which is the fair market value of a gift 


Proposed Amendment — 118.1(1)“total cultural gifts” 
opening words & 
“total cultural gifts”, in respect of an individual for a taxation 
year, means the total of all amounts each of which is the eligible 
amount of a gift — ee : 
Application: The July 16, 2010 draft legislation (Part | — technical), subsec. 66(5), 
will amend the opening words of the definition “total cultural gifts” in subsec. 118.1(1) 
to read as above, applicable to gifts made after December 20, 2002. 
Technical Notes (July 2010): See under 118.1(1)“total charitable gifts” opening 
words above. : 


(a) of an object that the Canadian Cultural Property Export Re- 
view Board has determined meets the criteria set out in 
paragraphs 29(3)(b) and (c) of the Cultural Property Export and 
Import Act, and 


(b) that was made by the individual in the year or in any of the 5 
immediately preceding taxation years to an institution or a pub- 
lic authority in Canada that was, at the time the gift was made, 
designated under subsection 32(2) of the Cultural Property Ex- 
port and Import Act either generally or for a specified purpose 
related to that object, 


to the extent that those amounts were 


(c) not deducted in computing the individual’s taxable income 
for a taxation year ending before 1988, and 


(d) not included in determining an amount that was deducted 
under this section in computing the individual’s tax payable 
under this Part for a preceding taxation year; 


Related Provisions: 39(1)(a)(i.1) — No capital gain on gift of cultural property to 
designated institution; 110.1(1)(c) — Parallel deduction for corporations; 118.1(1)‘to- 
tal gifts’(c) — Cultural gifts not limited to 75% of net income; 118.1(2.1) — Ordering 
of claims; 118.1(6)(b)(i) — Reduced recapture on donation of property to charity; 
118.1(7.1) — Gifts of cultural property — deemed proceeds; 118.1(10) — Determina- 
tion of fair market value; 118.1(10.1) — Determination of value by Cultural Property 
Export Review Board; 118.1(21) — Granting of option is not cultural gift; 143(3.1) — 
Election in respect of gifts; 207.3 — Tax on institution that disposes of cultural pro- 
perty; 248(30)-(33) — Determination of eligible amount; 248(35)-(39) — Value of 
gift limited to cost if acquired within 3 years or as tax shelter. 


History: Definition “total cultural gifts” in subsec. 118.1(1) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 88(1), applicable after December 11, 1988. That definition 
formerly read: 


“total cultural gifts” of an individual for a taxation year means the total of all 
values each of which is the value of a gift 


(a) of an object that the Canadian Cultural Property Export Review Board 
has determined meets all the criteria set out in paragraphs 29(3)(b) and (c) of 
the Cultural Property Export and Import Act, 


(b) that neither is included in the total charitable gifts or the total Crown 
gifts of the individual for the year, nor would have been so included in a 
preceding taxation year had this section been applicable to that preceding 
year, and 


(c) that was made by the individual in the year or in one of the 5 immedi- 
ately preceding taxation years to an institution or public authority in Canada 
that was, at the time the gift was made, designated under subsection 32(2) of 
the Cultural Property Export and Import Act either generally or for a pur- 
pose related to the object referred to in paragraph (a) 
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to the extent that the values of those gifts have been neither 


(d) deducted in computing the individual’s taxable income for a taxation 

year preceding 1988, nor ; 

(e) used in determining an amount that has been deducted under this section — 

in computing the individual’s tax payable under this Part for a preceding 

taxation year; ; 
Selected Cases [subsec. 118.1(1)“total cultural gifts”]: Chabot v. R., [2000] 2 
C.T.C. 2546 (TCC) (Artwork not owned and could not be donated); Hudson Bay 
Mining and Smelting Co. Ltd. v. Canada, [1989] 2 C.T.C. 309 (FCA); leave to appeal 
to SCC refused (1990), 106 N.R. 16 (note) (“Gift” to Crown corporation after latter 
acquired facilities from taxpayer neither separate transaction nor deductible); F. riedberg 
v. MNR, [1989] 1 C.T.C. 274 (FCTD); aff'd in part [1992] 1 C.T.C. 1 (FCA); leave to 
appeal to SCC refused (July 2, 1992), Doc. 22990 [unreported]. Fair market value of 
collections donated to museum deductible despite cost to taxpayer below fair market 
value), ‘ 
Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. See also at end of 118.1. 


I.T. Technical News: 17 (loan of property as a gift). 
Registered Charities Newsletters: 24 (cultural property as gifts). 


“total ecological gifts” of an individual for a taxation year means 
the total of all amounts each of which is the fair market value of a 
gift (other than a gift the fair market value of which is included in 
the total cultural gifts of the individual for the year) of land, includ- 
ing a servitude for the use and benefit of a dominant land, a cove- 
nant or an easement, the fair market value of which is certified by 
the Minister of the Environment and that is certified by that Min- 
ister, Or a person designated by that Minister, to be ecologically 
sensitive land, the conservation and protection of which is, in the 
opinion of that Minister, or that person, important to the preserva- 
tion of Canada’s environmental heritage, which gift was made by 
the individual in the year or in any of the five immediately preced- 
ing taxation years to 


(a) Her Majesty in right of Canada or a province or a municipal- 
ity in Canada, or 

(b) a registered charity one of the main purposes of which is, in 
the opinion of the Minister of the Environment, the conservation 
and protection of Canada’s environmental heritage, and that is 
approved by that Minister, or that person, in respect of that gift, 


to the extent that those amounts were not included in determining 
an amount that was deducted under this section in computing the 
individual’s tax payable under this Part for a preceding taxation 
year; 


Proposed Amendment — 118.1(1)“total ecological _ 
gifts” a Sain 


“total ecological gifts”, in respect of an individual for a taxation 
year, means the total of all amounts each of which is the eligibl 
amount of a gift (other than a gift described in the definition “total - 
cultural gifts”) of land (including a covenant or an easement to~ 
which land is subject or, in the case of land in the Province of. 
Quebec, a real servitude) if ee 
_ (a) the fair market value of the gift is certified by the Minister 
of the Environment, WO ig sab 0) orbass 
(b) the land is certified by that Minister, or by a person. desig- 
nated by that Minister, to be ecologically sensitive land, the 
conservation and protection of which is, in the opinion of that 
Minister or the designated person, important to the preserva- 
tion of Canada’s environmental heritage, and 
(c) the gift was made by the individual in the year or in any of 
the five preceding taxation years to. ee ce 
(i) Her Majesty in right of Canada or of a pro 
Gi) a-maunicipality.in Canada,,. 3. 7 
(iii) a municipal or public body performing 
government in Canada, or — ee 
(iv) a registered charity one of the main p 


_ is, in the opinion of that Minister, the conservation and pr 
tection of Canada’s environmental heritage, anc t is ap- 
proved by that Minister or the designated person in 1 
of the gift, : : ioe c be en ics 


866 


Subdivision a — Computation of Tax: Individuals 


Related Provisiane: ue ay; — Reduced pee gain inclusion on Wepeues gift; 
110.1(1)(d) — Parallel deduction for corporations; 118.1(1)“total gifts’”(d) — Ecologi- 


cal gifts not limited to 20% of net income; 118.1(2.1)— Ordering of claims, 
118.1(10.1)-(10.5) — Determination of fair market value by Minister of the Environ- 
ment; 118.1(12) — Fair market value of ecological servitude, covenant or easement; 
118.1(21) — Granting of option is not ecological gift; 207.31 — Tax if donee disposes 
of the property; 248(30)-(33) — Determination of eligible amount. 


History: The opening words of the definition “total ecological gifts” in subsec. 
118.1(1) amended by 2001, c. 17, subsec. 94(1), applicable in respect of gifts made, or 
proposed to be made, after February 27, 2000. The opening words formerly read: 


“total ecological gifts” of an individual for a taxation year means the total of all 
amounts each of which is the fair market value of a gift (other than a gift the fair 
market value of which is included in the total cultural gifts of the individual for 
the year) of land, including a servitude for the use and benefit of a dominant 
land, a covenant or an easement, that is certified by the Minister of the Environ- 
ment, or a person designated by that Minister, to be ecologically sensitive land, 
the conservation and protection of which is, in the opinion of that Minister, or 
that person, important to the preservation of Canada’s environmental heritage, 
which gift was made by the individual in the year or in any of the 5 immediately 
preceding taxation years to 


Para. (a) of the definition “total ecological gifts” in subsec. 118.1(1) amended by 1998, 
c. 19, subsec. 22(3), applicable to gifts made after February 18, 1997. Para. (a) for- 
merly read: 


(a) a Canadian municipality, or 


The definition “total ecological gifts” added to subsec. 118.1(1) by 1996, c. 21, subsec. 
23(4), applicable to gifts made after February 27, 1995. 


I.T. Technical News: 17 (loan of property as a gift). 
Registered Charities Newsletters: 22 (ecological gifts). 
“total gifts” of an individual for a taxation year means the total of 
(a) the least of 
(i) the individual’s total charitable gifts for the year, 


(ii) the individual’s income for the year where the individual 
dies in the year or in the following taxation year, and 


(iii) in any other case, the lesser of the individual’s income 
for the year and the amount determined by the formula 


0.75A + 0.25 (B+ C+D-—E) 
where 


A is the individual’s income for the year, 


Bis the total of all amounts each of which is a taxable capi- 
tal gain of the individual for the year from a disposition 
that is the making of a gift made by the individual in the 
year, which gift is included in the individual’s total chari- 
Oe Hae se oe ante 


of ¥ wh chis tha ono 


W\ 


| gain for the taxa+ ” 


a inl 3 an at : 
the gift is of the individual < proceed 
‘yespect Of the gif, 
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limit <0 an to the porion ofa 
ae gain en teas to the Sah amount ofa gift, 


C is the total of all amounts each of which is a taxable capi- 
tal gain of the individual for the year, because of subsec- 
tion 40(1.01), from a disposition of a property in a pre- 
ceding taxation year, 


D is the total of all amounts each of which is determined in 
respect of the individual’s depreciable property of a pre- 
scribed class and equal to the lesser of 


(A) the amount included under subsection: 13(1) in re- 
spect of the class in computing the individual’s in- 
come for the year, and 


(B) the total of all amounts each of which is deter- 
mined in respect of a disposition that is the making of 
a gift of property of the class made by the individual 
in the year that is included in the individual’s total 
charitable gifts for the year and equal to the lesser of 


(I) the proceeds of disposition of the property mi- 
nus any outlays and expenses to the extent that 
they were made or incurred by the individual for 
the purpose of making the disposition, and 


(II) the capital cost to the individual of the pro- 
perty, and 


(i th properdon: of th nolo cost to the indi- 
vidual of the property, that the eligible amount of 
the gift is of the individual’s proceeds of 2 ae 

tion in eae mee the nee and 


Technical Notes (July 2010): es ‘under 118. raved gifts? (a)(iii)B above. 


E. is the total of all amounts each of which is the portion of 
an amount deducted under section 110.6 in computing the 
individual’s taxable income for the year that can reasona- 
bly be considered to be in respect of a gift referred to in 
the description of B or C, 


(b) the individual’s total Crown gifts for the year, 
(c) the individual’s total cultural gifts for the year, and 
(d) the individual’s total ecological gifts for the year. 


Related Provisions: 248(35)-(39) — Value of gift limited to cost if acquired within 
3 years or as tax shelter; 257 — Formula cannot calculate to less than zero. 
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History: 1999, c. 22, s. 33 provides the following special rule, applicable to taxation | 


years that ended after November 15, 1997 and before 1998. 
For the purposes of the Act, if é 


(a) a taxpayer made a gift at any particular time before February 1998, and - 
after the end of a taxation year that ended after November 15, 1997 and 
before 1998, that would be deductible under section 110.1 or 118.1 of the 
Act in computing the taxpayer’s taxable income or tax payable under Part I 
of the Act for the year if it were made immediately before the end of the | 
year, 


(b) the gift was a gift of tangible property (other than real property) or a gift’ 
by cash, cheque, credit card or money order, 


(c) the gift was not made 
(i) through a payroll deduction, or 
(it) where the taxpayer died after 1997, by the taxpayer’s will, and 


(d) the taxpayer so elects in the taxpayer’s return of income under the Act 
for the year or by notifying the Minister of National Revenue in writing 
before 1999, 


the taxpayer is deemed to have made the gift and, in the case of a gift of tangible 
property, to have disposed of the property immediately. before the end of the 
taxpayer’s taxation year that ended before 1998 and not to have done so at the 
particular time. 


Subpara. (a)(iii) of the definition “total gifts” in subsec. 118.1(1) amended by 1998, c. 
19, subsec. 22(4), applicable to taxation ‘years that begin after 1996. Subpara. (a)(iii) 
formerly read: 


(iii) in any other case, the amount determined by the formula 


0.5(A + B-C) 
where 
A _ is the individual’s income for the year, 


B . is the total of all amounts each of which is the amount of a taxable capital 
gain from a gift of property. made by the individual in the year to a donee 
described in the definition “total charitable gifts”, and 


C is the total of all amounts each of which is the portion of an amount de- 
ducted under section 110.6 in computing the individual’s taxable income for 
the year that can reasonably be considered to be in respect of a gift of capital 
property made by the individual in the year to a donee described in the defi- 
nition “total charitable gifts”, 


Para. (a) of the definition “total gifts” in subsec. 118.1(1) amended by 1997, c. 25, s. 
26, applicable to 1996 et seg. and, where an individual dies in-1996, to the individual’ s 
1995 taxation year. Para. (a) formerly read: 


(a) the lesser of 
(i) the individual’s total charitable gifts for the year, and 
(ii) '/s of the individual’s income for the year, 


Para. (d) of the definition “total gifts” in subsec. 118.1(1) added by 1996, c. 21, subsec. 
23(3), applicable to gifts made after February 27, 1995. 


Definition “total gifts” in subsec. 118.1(1) amended by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 88(1), applicable after December 11, 1988. That definition formerly read: 


“total gifts” of an individual for a taxation year means the total of 
(a) the lesser of 
(i) the individual’s total charitable gifts for the year, and 


(ii) V5 of the individual’s income for the year computed without refer- 
ence to subsection 137(2), 


(b) the individual’s total Crown gifts for the year, and 

(c) the individual’s total cultural gifts for the year. 
I.T. Technical News: 17 (loan of property as a gift). 
Interpretation Bulletins: See list at end of s. 118.1. 
Information Circulars: See list at end of s. 118.1. 


(2) Proof of gift — A gift shall not be included in the total charita- 
ble gifts, total Crown gifts, total cultural gifts or total ecological 
gifts of an individual unless the making of the gift is proven by 
filing with the Minister 


Proposed Amendment — 118.1(2) opening words 


(2) Proof of gift — An eligible amount of a gift shall not be in- 
cluded in the total charitable gifts, total Crown gifts, total cultural 
gifts or total ecological gifts of an individual unless the making of 
the gift is evidenced by filing with the Minister = it 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 66(8), 
will amend the opening words of subsec. 118.1(2) to read as above, applicable. to ~ 


gifts made after December 20, 2002. __ 
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(a) a receipt for the gift that contains prescribed information; 


(b) in the case of a gift described in the definition “total cultural 
gifts” in subsection (1), the certificate issued under subsection 
33(1) of the Cultural Property Export and Import Act; and 


(c) in the case of a gift described in the definition “total ecologi- 

cal gifts” in subsection (1), both certificates referred to in that 

definition. , . 
Related Provisions: 110.1(2) — Parallel rule for corporations; 188.2 — Suspension 
of charity’s receipting, privileges; 230(2) — Books and records to be kept by charity; 
248(30)-(33) — Determination of eligible amount; 248(41) — Donation value deemed 
nil if taxpayer does not inform donee of circumstances requiring reduction. 


History: Subsec. 118.1(2) amended by 2001, c. 17, subsec. 94(2), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000, except that the subsec., 
as amended, shall be read without reference to para. 118.1(2)(b). in respect of gifts 
made before December 21, 2000. That subsec. formerly read: 


(2) A gift shall not be included in the total charitable gifts, total Crown gifts, 
total cultural gifts or total ecological gifts of an individual unless the making of 
the gift is proven by filing with the Minister a receipt therefor that contains pre- 
scribed information. 


Subsec. 118.1(2) amended by 1996, c. 21, subsec. 23(5), applicable to gifts made after 
February 27, 1995. That subsec. formerly read: 


(2) A gift shall not be included in the total charitable gifts, total Crown gifts or 
total cultural gifts of an individual unless the making of the gift is proven by 
filing with the Minister a receipt therefor that contains prescribed information. 


Selected Cases [subsec. 118.1(2)]: Coté v. R., [1999] 3 C.T.C. 2373 (TCC) (Gifts 
valid but valuations exaggerated; penalties upheld). 

Regulations: 3501 (prescribed information). 
interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. See also at end of s. 118.1. 

Information Circulars: See list at end of s. 118.1. 

Advance Tax Rulings: ATR-63: Donations to agents of the Crown. 


Registered Charities Newsletters: See under 118.1(1)‘total charitable gifts” and 
Reg. 3501(1). 


(2.1) Ordering — For the purposes of determining the total chari- 
table gifts, total Crown gifts, total cultural gifts and total ecological 
gifts of an individual for a taxation year, no amount in respect of a 
gift described in any of the definitions of those expressions and 
made in a particular taxation year shall be considered to have been 
included in determining an amount that was deducted under this 
section in computing the individual’s tax payable under this Part for 
a taxation year until amounts in respect of such gifts made in taxa- 
tion years preceding the particular year that can be so considered 
are so considered. 

Related Provisions: 110.1(1.1)(b) — Parallel ordering rule for corporations. 


History: Subsec. 118.1(2.1) added by 1998, c. 19, subsec, 22(5), applicable to taxation 
years that begin after 1996. 


(3) Deduction by individuals for gifts — For the purpose of 
computing the tax payable under this Part. by an individual for a 
taxation year, there may be deducted such amount as the individual 
claims not exceeding the amount determined by the formula 

(A x B) + [C x (D -B)] 
where 
A is the appropriate percentage for the year; 
B is the lesser of $200 and the individual’s total gifts for the year; 


C. is the highest percentage referred to in subsection. 117(2) that 
applies in determining tax that might be payable under this Part 
for the year; and : 
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_D is the individual’s total gifts for the year. 


Related Provisions: 37(5) — Scientific research and experimental development eX- 
penditures; 110(2) — Deduction for member of religious order who has taken vow of 


_ perpetual poverty; 110.1 — Deduction for gifts by corporations; 117(1) — Tax payable 


under this Part; 118:1(4)-(S.3) — Gift.on death; 118.1(5.4), (6) — Gift of capital pro- 
perty — designation of value; 118.1(7)— Gift of art by artist; 118.1(13)-(20) — No 
credit for gift of non-qualifying securities; 118.91 — Individual resident in Canada, for 
part of the year; 118.95(a), 128(2)(e)(ii)(B), 128(2)(f)(av), 128(2)(g)(ii)(B) — Applica- 
tion to bankrupt individual; 152(6) (RS aa 164(5), (5.1) — Effect of car- 
ryback of loss. 
History: Subsec. 118. 1(3) amended by 1995, c. 3, s. 34, applicable to 1994 et seq. 
Subsec. (3) formerly read: 
(3) For the purpose of computing the tax payable under this Part by an individual 
for a taxation year, there may be deducted such amount as the individual may 
claim not exceeding an amount determined by the formula 


(A x B) + (C x (D-B)) 
where Sai 
A_ is the appropriate percentage for the year; 
Bis the lesser of $250 and the individual’s total gifts for the year; 


C. is the highest percentage referred to in subsection 117(2) that is applicable in 
determining tax that might be payable under this Part for the year; and 


D is the individual’s total gifts for the year. 


Selected Cases [subsec. 118.1(3)]: Klotz v. R., [2004] 2 C.T.C. 2892 (TCC) 
(Value of gift not supported by evidence). 


Interpretation Bulletins: IT-226R: Gift to a charity of a residual interest in real 
property or an equitable interest in a trust; IT-297R2: Gifts in kind to charity and 
others; IT-407R4: Dispositions of cultural property to designated Canadian institutions. 
See also at end of s. 118.1. 


Information Circulars: 75-23: Tuition fees and charitable donations paid to privately 
supported secular and religious schools. 


Registered Charities Newsletters: See under 118.1(1)“total charitable gifts”. 


(4) Gift in year of death — Subject to subsection (13), a gift 
made by an individual in the particular taxation year in which the 
individual dies (including, for greater certainty, a gift otherwise 
deemed by subsection (5), (5.2), (5.3), (7), (7.1), (13) or (15) to 
have been so made) is deemed, for the purpose of this section other 
than this subsection, to have been made by the individual in the 
preceding taxation year, and not in the particular year, to the extent 
that an amount in respect of the gift is not deducted in computing 
the individual’s tax payable under this Part for the particular year. 


Related Provisions: 70(5) — Deemed disposition of property immediately before 
death; 118.1(5) — Gift made by will deemed made in year of death: 


History: Subsec. 118.1(4) amended by 2001, c. 17, subsec. 94(3), to substitute “sub- 
section (5), (5.2), (5.3), (7), (7.1), (13) or (15)” for “subsection (5), (13) or (15)”, appli- 
cable in respect of deaths that occur after 1998. For taxation years before 2000, subsec. 
118.1(4) is read without reference to subsecs. 118.:1(7) and (7.1) except that, where a 
taxpayer or a taxpayer’s legal representative notifies the Minister of National Revenue 
in writing before 2002 of the intention of the taxpayer or the taxpayer’s legal represen- 
tative that this subsection apply in respect of a gift made after 1996 and before 2000, 
subsec. 118.1(4), as amended, applies to the taxation year in which the gift was made 
and shall be read, in respect of the 1996 to 1998 taxation years, without reference to 
subsecs. 118.1(5.2) and (5.3). 


Subsec. 118.1(4) amended by 1998, c. 19, subsec. 22(6), applicable to gifts made after 
July 1997. Subsec. 118.1(4) formerly read: 


(4) Time of gift — For the purposes of this section, a gift made by an individual 
in the taxation year in which the individual dies shall be deemed to have been 
made by the individual in the immediately preceding taxation year to the extent 
that an amount in respect thereof is not deducted in computing the individual’s 
tax payable under this Part for the taxation year in which the individual dies. 


Interpretation Bulletins: IT-288R2: Gifts of capital, properties to a charity and 
others; IT-407R4: Dispositions of cultural property to designated Canadian institutions. 
See also at end of s. 118.1. 


(5) Gift by will — Subject to subsection (13), where an individual 
by the individual’s will makes a gift, the gift is, for the purpose of 
this section, deemed to have been made by the individual immedi- 
ately before the individual died. 

Related Provisions: 38(a.1)(ii) — Gift of publicly-traded securities made on death; 
38(a.2) — Reduced capital gain inclusion on ecological gift; 39(1)(a)(i.1) — Gain on 
disposition not capital gain; 70(5)— Deemed disposition of property immediately 
before death; 118.1(4) — Carryback of gift made in year of death; 118.1(5.1), (5.2) — 
Gift of life insurance on death. See also at end of s. 118.1. 


S.118.1(5.2) 


History: Subsec. 118.1(5) amended by 1998; c. 19, subsec. 22(6), applicable to gifts 
made after July 1997 Subsec. 118.1(5) formerly read: 


(5) Where an individual by the individual’s will makes a gift to a donee de- 
scribed in subsection (1), the’ gift:shall, for the purposes of this section, be 
deemed to have been made by the individual in the taxation yeariin which the 
individual. dies. — : 


Interpretation: Bulletins: IT-226R: Gift toa charity of ‘a residual interest in real 
property or an equitable interest in a trust; IT-407R4: Dispositions of cultural! property 
to designated Canadian institutions. See also at end of s. 118.1. 


Registered Charities Newsletters: 1 (donation of services); 2 (issuing official 
donation receipts where there are prizes); 3 (gifts of property other than cash); 4 (issu- 
ing receipts for gifts of art); 6 (can registered charities issue donation tax receipts for 
tuition fees?; the “art” of issuing official donation receipts); 7 (fundraising golf tourna- 
ments; fundraising auctions); 8 (further questions on golf tournaments; directed dona- 
tions; issuing receipts for gifts of art; gifts of units in'a hedge fund; Membership fees; 
official donation receipts — Quebec donors); 9 (how do you' establish the value of 
gifts-in-kind?); 11 (audit of tax preparer lands registered charities in hot water); 12 
(valuing gifts of public securities), 27 (gift of residue of an estate can qualify). 


(5.1) Direct designation — insurance proceeds — Subsec- 
tion (5.2) applies to an individual in respect of a life insurance pol- 
icy where 


(a) the policy is a life insurance policy under which, immedi- 
ately ae the individual’s death, the individual’s life’ was 
insured; ! 


(b) a transfer of money, or a transfer by means of a negotiable 
instrument, is made as a consequence of the individual’s death 
and solely because of the obligations under the policy, from an 
insurer to a qualified donee (other than a transfer the amount of 
which is not included in computing the income of the individual 
or the individual’s estate for any taxation year but would have 
been included in computing the income of the individual or the 
individual’s estate for a taxation year if the transfer had been 
made to the individual’s legal representative for the benefit of 
the individual’s estate.and this Act were read without reference 
to subsection 70(3)); 


(c) immediately before the individual’s death, 


(i) the individual’s consent would have been required to 
change the recipient of the transfer described in paragraph 
(b), and 


(ii) the donee was neither a policyholder under the. policy, 
nor an assignee of the individual’s interest under the policy; 
and 


(d) the transfer occurs within the 36 month period that begins at 
the time of the death (or, where written application to extend the 
period has been made to the Minister by the individual’s legal 
representative, within such longer period as the Minister consid- 
ers reasonable in the circumstances). 


History: Subsec. 118.1(5.1) added by 2001, c. 17, subsec. 94(4), applicable in respect 
of deaths that occur after 1998. 


Registered Charities Newsletters: 15 (gifts by direct designation). 


(5.2) Deemed gift — subsection (5.1) — Where this subsec- 
tion applies, 


(a) for the purpose. of this section (other than subsection (5.1) 
and this paragraph) and. section. 149.1, the transfer described in 
subsection (5.1) is deemed to be.a gift made, immediately before 
the individual’s death, by the individual to the qualified, donee 
referred to in subsection(5.1); and 


(b) the fair market value of the gift is deemed to be the fair mar- 
ket value, at the time of the individual’s death, of the right’ to 
that transfer. (determined without reference to any risk of default 
with regard to obligations of the insurer). 


Related Provisions: ° 118.1(4) —Carryback of. gift made in year of. death; 
149.1(1)“enduring property” — Definition includes gift deemed by 118.1(5.2). 


History: Para. 118.1(5.2)(a) amended by 2005, c. 19, subsec. 23(1), to add “and sec- 
tion 149.1’, applicable in respect of deaths that occur after 1998. 


Subsec: 118.1(5.2) added by 2001, c.' 17, subsec. aM), applicable in respect of deaths 
that occur after 1998. 


Registered Charities Newsletters: 15 (gifts by direct designation). 
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(5.3) Direct designation — RRSPs, RRIFs and TFSAs — If 
as a consequence of an individual’s deatly a transfer of money, or a 
transfer by means of a negotiable instrument, is made, from an ar- 
rangement (other than an arrangement of which a licensed annuities 
provider is the issuer or carrier) that is a registered retirement say- 
ings plan or registered retirement income fund or that was, immedi- 
ately before the individual’s death, a TFSA to a qualified donee, 
solely because of the donee’s interest or, for civil law, a right as a 
beneficiary under the arrangement, the individual was the annuitant 
under, or the holder of, the arrangement immediately before the in- 
dividual’s death and the transfer occurs within the 36-month period 
that begins at the time of the death (or, where written application to 
extend the period has been made to the Minister by the individual’s 
legal representative, within such longer period as the Minister con- 
siders reasonable in the circumstances), 


(a) for the purposes of this section (other than this paragraph) 
and section 149.1, the transfer is deemed to be a gift made, im- 
mediately before the individual’s death, by the individual to the 
donee; and 


(b) the fair market value of the gift is deemed to be the fair mar- 
ket value, at the time of the individual’s death, of the right to the 
transfer (determined without reference to any risk of default 
with regard to the obligations of the issuer or carrier of the 
arrangement). 


Related Provisions: 118.1(4)—Carryback of gift made in year of death; 
149.1(1)“enduring property” — Definition includes gift deemed by 118.1(5.3). 


History: The opening words of subsec. 118.1(5.3) amended by 2009, c. 2, s. 35, appli- 
cable to 2009 et seq. They formerly read: 


(5.3) If as a consequence of an individual’s death, a transfer of money, or a trans- 
fer by means of a negotiable instrument, is made, from an arrangement that is a 
registered retirement savings plan, registered retirement income fund or TFSA 
(other than an arrangement of which a licensed annuities provider is the issuer or 
carrier) to a qualified donee, solely because of the donee’s interest or, for civil 
law, a right as a beneficiary under the arrangement, the individual was the annui- 
tant under, or the holder of, the arrangement immediately before the individual’ s 
death and the transfer occurs within the 36-month period that begins at the time 
of the death (or, where written application to extend the period has been made to 
the Minister by the individual’s legal representative, within such longer period as 
the Minister considers reasonable in the circumstances), 


Subsec. 118.1(5.3) amended by 2008, c. 28, s. 15, applicable to 2009 et seq. It formerly 
read; 


(5.3) Direct designation — RRSPs and RRIFs — Where as a consequence of 
an individual’s death, a transfer of money, or a transfer by means of a negotiable 
instrument, is made, from a registered retirement savings plan or registered re- 
tirement income fund (other than a plan or fund of which a licensed annuities 
provider is the issuer or carrier, as the case may be) to a qualified donee, solely 
because of the donee’s interest as a beneficiary under the plan or fund, the indi- 
vidual was the annuitant (within the meaning assigned by subsection 146(1) or 
146.3(1)) under the plan or fund immediately before the individual’s death and 
the transfer occurs within the 36-month period that begins at the time of the 
death (or, where written application to extend the period has been made to the 
Minister by the individual’s legal representative, within such longer period as the 
Minister considers reasonable in the circumstances), 


(a) for the purposes of this section (other than this paragraph) and section 
149.1, the transfer is deemed to be a gift made, immediately before the indi- 
vidual’s death, by the individual to the donee; and 


(b) the fair market value of the gift is deemed to be the fair market value, at 
the time of the individual’s death, of the right to the transfer (determined 
without reference to any risk of default with regard to the obligations of the 
issuer of the plan or the carrier of the fund). 


Para. 118.1(5.3)(a) amended by 2005, c. 19, subsec. 23(2), to add “and section 149.1”, 
applicable in respect of deaths that occur after 1998. 


Subsec. 118.1(5.3) added by 2001, c. 17, subsec. 94(4), applicable in respect of deaths 
that occur after 1998, 


Registered Charities Newsletters: 15 (gifts by direct designation). 

(6) Gift of capital property — Where, at any time, whether by 

the individual’s will or otherwise, an individual makes a gift of 
(a) capital property to a qualified donee, or 


(b) in the case of an individual who is a non-resident person, real 
property situated in Canada to a prescribed donee who provides 
an undertaking, in a form satisfactory to the Minister, to the ef- 
fect that such property will be held for use in the public interest, 


Income Tax Act, Part I, Division E 


and the fair market value of the property otherwise determined at 
that time exceeds its adjusted cost base to the individual, such 
amount, not greater than the fair market value and not less than the 
adjusted cost base to the individual of the property at that time, as 
the individual or the individual’s legal representative designates in 
the individual’s return of income under section 150 for the year in 
which the gift is made is, if the making of the gift is proven by 
filing with the Minister a receipt containing prescribed information, 
deemed to be the individual’s proceeds of disposition of the pro- 
perty and, for the purposes of subsection (1), the fair market value 
of hee gift made by the ee 


- : inition ‘ 
_ ecol 


vat or ery at any time of real or ‘imm able pr 
ney situated in Canada to a prescribed do: ho pr 
_. vides an undertaking, in a form satisfactory to the Minister, 
_ to the effect that the property will pachelds tot use in 
public interest; and pit Maga 
(b) the fair market value of the property. otherwise de ermined 
at that time exceeds 


~ (i) in the case of depreciable property of a prescribed 
_ the lesser of the undepreciated capital cost of that class 
_ the end of the taxation year of the individual th 
_ that time (determined without reference. to proceeds of di 
Position designated in respect of the property under s 
tion (6)) and the adjusted cost base to the individual 
property immediately before that time, and — 


(ii) in any other case, the adjusted cost est to: Ae indivi. 
dual of the property immediately before that time. 
Related Provisions: 110.1(2.1) — Parallel rule for corporations; 248(35)—( 
Value of gift limited to cost if acquired within 3 years or as tax she 
Regulations: 3504 (prescribed donee for 118.1(5.4)(a)(ii)). 


(6) Gifts of capital property — If this subsection applies ir 
spect of a gift by an individual of property, and the in 
the individual’s Jegal representative designates an am 
spect of the gift in the individual’s return of income ar 
150 for the year in which the gift is made, the amoun 
nated is deemed to be the individual’s proceeds of disp 
the property and, for the purpose of subsection 248(31 
market value of the gift, but the amount so designated 
exceed the fair market value of the property otherwi 
and may not be less than the greater of 


(a) in the case of a gift made after December 
amount of the advantage, if any, in respect of the gift, 


(b) the amount determined under subparagraph Oe 

(ii), as the case may be, in respect of the prope 
Application: The July 16, 2010 draft legislation (Part 1 — tec cal). 
will add subsec. 118.1(5. 4) and amend subsec. (6) to read as abov 
gifts made after 1999 except that, for gifts made after 1999 but before 
2002, the expression “subsection 248(31)” in subsec. 118.1(6) shall 
section a”. 


Technical Noid (duly 2 201 0): Subsection 118. ies provides that, if ‘in 
donates capital property to a charity, the individual may designate l 
the adjusted cost base and the fair market value of the donated pr 
both as the proceeds of disposition for the purpose of calculat 
capital gain and the amount of the gift for the Paes of calcu 
allowed for char ible donations under subseci Gt 


tion 118.1(6). New subsection 118.1(5.4) describes the ‘circumstance ; 
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Related Provisions: 110.1(3) — Parallel rule for corporations; 248(32) — Determi- 
nation of amount of advantage; 248(35)-(39) — Value of gift limited to cost if ac- 
quired within 3 years or as tax shelter. 


History: Para. 118.1(6)(a) amended by 2011, c. 24, subsec. 26(4), in force on January 
120825 


(a) capital property to a donee described in the definition “total charitable gifts”, 
“total Crown gifts” or “total ecological gifts” in subsection (1), or 


The closing words of subsec. 118.1(6) amended by 2001, c. 17, subsec. 94(5), applica- 
ble in respect of gifts made after February 27, 1995. The closing words formerly read: 


and the fair market value of the property at that time exceeds its adjusted cost 
base to the individual, such amount, not greater than the fair market value and 
not less than the adjusted cost base to the individual of the property at that time, 
as the individual or the individual’s legal representative designates in the indivi- 
dual’s return of income under section 150 for the year in which the gift is made 
shall, if the making of the gift is proven by filing with the Minister a receipt 
containing prescribed information, be deemed to be the individual’s proceeds of 
disposition of the property and, for the purposes of subsection (1), the fair mar- 
ket value of the gift made by the individual. 


Para. 118.1(6)(a) amended by 1996, c. 21, subsec. 23(6), applicable to gifts made after 
February 27, 1995. The para. formerly read: 


(a) capital property to a donee described in the definition “total charitable gifts” 
or “total Crown gifts” in subsection (1), or 


That portion of subsec. 118.1(6) following para. (b) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 53, applicable to gifts made after December 11, 1988. That portion 
formerly read: 


and the fair market value of the property at that time exceeds its adjusted cost 

base to the individual, such amount, not greater than the fair market value and 
not less than the adjusted cost base to the individual of the property at that time, 
as is designated by the individual or the individual’s legal representative in the 
individual’s return of income under section 150 for the year in which the gift is 
made shall, if the making of the gift is proven by filing with the Minister a re- 
ceipt containing prescribed information, be deemed to be the individual’s pro- 
ceeds of disposition of the property and the amount of the gift made by the 
individual. 


Regulations: 3500-3502 (prescribed information); 3504 (prescribed donee). 
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Interpretation Bulletins: IT-226R: Gift to a charity of a residual interest in real 
property or an equitable interest in a trust; IT-288R2: Gifts of capital. properties to a 
charity and others; IT-504R2: Visual artists and. writers. 


Forms: T3 SCH 1A, T1170: Capital gains on gifts of certain capital property. 


(7) Gifts of art [by artist] — Except where subsection (7.1) ap- 
plies, where at any time, whether by the individual’s will or other- 
wise, an individual makes a gift described in the definition “total 
charitable gifts” or “total Crown gifts” in subsection (1) of a work 
of art that was 


(a) created by the individual and that is property in the indivi- 
dual’s inventory, or 


(b) acquired under circumstances where subsection 70(3) 
applied, 
and. at that time the fair market value of the work of art exceeds its 
cost amount to the individual, the following rules apply: 


(c) where the gift is made as a consequence of the death of the 
individual, the gift is deemed to have been made immediately 
before the death, and 


(d) the amount, not greater than that fair market value at the time 
the gift is made and not less than the cost amount of the property 
to the individual, that is designated in the individual’s return of 
income under section 150 for the year in which the gift is made 
is, if the making of the gift is proven by filing with the Minister 
a receipt containing prescribed information, deemed to be the 
individual’s proceeds of disposition of the work of art and, for 
the purposes of subsection (1), the fair market value of the gift 
made by the individual. 


Proposed Amendment — 118.1(7)(d). 

(d) the amount that the individual or the individual’s legal rep- 
resentative designates in the individual’s return of income 
under section 150 for the year in which the gift is made is 
deemed to be the individual’s proceeds of disposition of the 
work of art and, for the purpose of subsection 248(31), the fair 
market value of the work of art, but the amount so designated 
may not exceed the fair market value otherwise determined of 
the work of art and may not be less than the greater of 


(i) the amount of the advantage, if any, in respect of the 
gift, and 


(ii) the cost amount to the individual of the work of art. 


Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 
66(11), will amend para. 118.1(7)(d) to read as above, applicable to gifts made after 
December 20, 2002. 


Technical Notes (July 2010): Subsection 118.1(7) provides that, if. an artist 
donates artwork created by the artist and held in the artist’s inventory, the artist may 
designate a value between the cost amount and the fair market value of the artwork to 
be treated both as the proceeds:of disposition for the purpose of calculating the: art- 
ist’s income and the amount of the gift for the purpose of calculating the tax credit 
allowed for charitable donations under subsection 118.1(3): 


If the artwork is certified as a cultural gift, as described 'in subsection 118.1(1), sub- 
section 118.1(7.1) applies instead of subsection 118.1(7). Under subsection 
118.1(7.1), the artist is treated as having received proceeds of disposition equal to the 
cost amount to the artist of the work of art for the purpose of calculating the artist’s 
income, but the fair market value of the artwork is not affected. This means that the 
artist is entitled to a credit based on the value of the donation, but that the artist 
recognizes neither a profit nor a loss on the disposition of the work of art in comput- 
ing income from a business for income tax purposes. 


Paragraphs 118.1(7)(d) and (7.1)(d) are amended consequential to the addition of 
subsections 248(31) and (32). Amended paragraph 118.1(7.1)(d) generally provides 
that the artist’s proceeds of disposition from a gift of cultural property that was cre- 
ated by the artist and held as inventory may not be lower than the amount of any 
actual proceeds of disposition in respect of the property (or, more specifically, the 
amount of the advantage in respect of the gift, as defined under new subsection 
248(32)). In particular, the amount that may be designated by the artist must be the 
greater of the cost amount of the work of art and the amount of the advantage in 
respect of the gift. As a result, the artist will have business income from the disposi- 
tion if the amount of the advantage in respect of the gift exceeds the cost — to 
the artist-of the work of art. 


For gifts from an artist’s inventory that are not certified cultural property, balbnibed 
paragraph 118.1(7)(d) provides that the amount designated in the artist’s return of 
income is deemed to be the artist’s proceeds of disposition. The provision also con- 
tinues to provide that the amount designated is treated as the fair market value of the 
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= generally provides that the “ligib “amount r / 
excess of the os vali of ee eae ey way of 


in respect of a gift, see the commentary to new subsections 248(31), t es 
248(32) — Determination of 


Related Provisions: 
amount of advantage. 


History: Subsec. 118.1(7) amended by 2001, c. 17, subsec. 94(6), applicable to 2000 
et seq., and where a taxpayer or a taxpayer’s legal representative so notifies the Min- 
ister of National Revenue in writing before 2002 of the intention of the taxpayer or the 
taxpayer’s legal representative that this amendment apply in respect of a gift made after 
1996 and before 2000, this amendment applies to the taxation year in which the gift 
was made and, where para. 118,1(7)(d) applies, the amount designated in the notice in 
respect of the gift is deemed to have been validly designated for the purposes of that 
paragraph in the taxpayer’s return of income for the year in which the gift was made. 
Subsec. 118.1(7) formerly read: 


(7) Except where subsection (7.1) applies, where at any time, whether by the 
individual’s will or otherwise, an individual makes a gift of a work of art that — 
was created by the individual and that is property in the individual’s inventory to ~ 
a donee described in the definition “total charitable gifts” or “total Crown gifts” ~ 
in subsection (1) and at that time the fair market value of the work of art exceeds — 
its cost amount to the individual, such amount, not greater than that fair market 
value and not less than that cost amount, as is designated in the individual’s 
return of income under section 150 for the year in which the gift is made shall, if 
the making of the gift is proven by filing with the Minister a receipt containing 
prescribed information, be deemed to be the individual’s proceeds of disposition 
of the work of art and, for the purposes of subsection (1), the fair market value of 
the gift made by the individual. 


Subsec, 118.1(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 88(2), applica- 
ble to gifts made after 1990. Subsec. 118.1(7) formerly read: 


10(6) — Artist’s inventory; 


(7) Where at any time after 1984, whether by the individual’s will or otherwise, 
an individual makes a gift of a work of art created by the individual that is pro- 
perty in the individual’s inventory to a donee described in the definition “total 
charitable gifts” or “total Crown gifts” in subsection (1), and the fair market 
value of the work of art at that time exceeds its cost amount to the individual, 
such amount, not greater than the fair market value and not less than the cost 
amount to the individual of the work of art at that time, as is designated by the 
individual or the individual’s legal representative in the individual’s return of 
income under section 150 for the year in which the gift is made shall, if the 
making of the gift is proven by filing with the Minister a receipt containing pre- 
scribed information, be deemed to be the individual’s proceeds of disposition of 
the work of art and the amount of the gift made by the individual. 


Interpretation Bulletins: IT-288R2: Gifts of capital properties to a charity and 
others; IT-504R2: Visual artists and writers. 


(7.1) Gifts of cultural property — Where at any particular time, 
whether by the individual’s will or otherwise, an individual makes a 
gift described in the definition “total cultural gifts” in subsection (1) 
of a work of art that was 


(a) created by the individual and that is property in the indivi- 
dual’s inventory, or 


(b) acquired under circumstances where subsection 70(3) 
applied, 


and at that time the fair market value of the work of art exceeds its 
cost amount to the individual, the following rules apply: 


(c) where the gift is made as a consequence of the death of the 
individual, the individual is deemed to have made the gift imme- 
diately before the death, and ) 


(d) the individual is deemed to have received at the particular 
time proceeds of disposition in respect of the gift equal to its 
cost amount to the individual at that time. 
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Related Provisions: 39(1)(a)(i:1) —Meaning of capital gain and, capital loss; 
207.3 — Tax on institution that disposes of cultural property; 248(32) — Determina- 
tion of amount of advantage. 
History: Subsec. 118.1(7.1) amended by. 2001,.c. 17, subsec. 94(6), applicable to 2000, 
et seg., and where a taxpayer or a taxpayer’s legal representative so notifies. the Min- 
ister of National Revenue in writing before 2002 of the intention of the taxpayer or the 
taxpayer’ 's legal representative that this amendment apply in respect of a gift made after 
1996 and before 2000, this amendment applies to the taxation year in which the gift 
was made. Subsec. 118.1(7.1) formerly read: 
(7.1) Where at any time, whether by the individual’s will or otherwise, an indivi- 
dual makes a gift described in the definition “total cultural gifts” in subsection 
(1) of a work of art that was created by the individual and that is property in the 
individual’s inventory, the individual shall, if the making of the gift is proven by 
filing with the Minister a receipt containing prescribed information, be deemed 
to have received, proceeds of disposition.in respect of the gift at that time equal 
to its cost amount to the individual at that time. 
Subsec. 118.1(7.1) added by 1994,-c..7, Sch. II (1991, c..49), subsec. 88(2), applicable 
to gifts made after 1990. 
Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions; IT-504R2: Visual artists and writers. See also at end of s. 118.1. 


(8) Gifts made by partnership — Where an individual is, at the 
end of a fiscal period of a partnership, a member of the partnership, 
the individual’s share of any amount that would, if the partnership 
were.a person, be.a gift made by the partnership to any donee shall, 
for the purposes of this section, be deemed to be a gift made by the 
individual to that donee: in the individual’s taxation year in which 
the fiscal period of the partnership ends. 


Related Provisions: 53(2)(c)(iii) — Deduction from ACB of partnership interest; 
110.1(4) — Parallel rule for corporations; 248(30)—(33) — Determination of eligible 
amount. 


(9) Commuter’s charitable donations — Where throughout a 
taxation year an individual resided in Canada near the boundary be- 
tween Canada and the United States, if 


(a) the. individual commuted to the individual’s principal. place 
of employment or business. in the United States, and 


(b) the individual’s chief source of income for the year was that 
-’employment or business, 


a gift made by the individual in the year to a religious, charitable, 
Scientific, literary or educational organization created or organized 
in or under the laws of the United States that would be allowed as a 
deduction under the United States Internal Revenue Code shall, for 
the purpose of the definition “total charitable gifts” in subsection 
(1), be deemed to have been made to a registered charity. 


S. 118.1(10.3) 


Related Provisions: Canada-U.S. Tax Treaty:Art. XXI:6 — Cross-border donations. 


(10) Determination of fair market value — For the purposes.of 
paragraph 110.1(1)(c) and the definition “‘total cultural gifts”.in sub- 
section (1), the fair market value of an object is deemed to be the 
fair market value determined by the Canadian Cultural Property Ex- 
port Review Board. 

Related Provisions: 118.1(10.1) — Determination by Board applies for 2 years; 
118.1(11) — Assessment consequential on determination of value by Board; 


241(4)(d)(xii) — Disclosure of information to Department of Canadian Heritage or the 
Board. 


History: Subsec. 118.1(10) amended by 1995, c. 38, s.°3,.in force July 12, 1996, Sub- 
sec. (10); formerly read: 


(10) For the purposes of paragraph 110.1(1)(c) and the definition “total cultural 
gifts” in subsection.(1), the fair market value of an object shall be determined by 
the Canadian Cultural Property Export Review Board. 


Subsec. 118,1(10) added by 1994, c. 7, Sch. II (1991, c. 49), subsec., 88(3), applicable 
to gifts made after February 20, 1990. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions; IT-504R2: Visual artists and writers: 


(10.1) Determination of fair market value. [cultural or 
ecological property]— For the purposes of subparagraph 
69(1)(b)(ii), subsection 70(5) and sections 110.1, .207.31-and this 
section, where at any time the Canadian Cultural. Property Export 
Review Board. or the Minister of the Environment determines. or 
redetermines an amount to be the fair market value of a property 
that is the subject of a gift described in paragraph 110.1(1)(a), or in 
the definition “total charitable gifts” in subsection (1), made by a 
taxpayer within the two-year period that begins at that time, an 
amount equal to the last amount so determined or redetermined 
within the period is deemed to be the fair market value of the gift at 
the time the gift was made and, subject to subsections (6), (7), (7.1) 
and 110.1(3), to be the taxpayer’s proceeds of disposition of the 
gift. 

Related Provisions: 118.1(10.2)-(11) — Related administrative procedures. 
History: Subsec. 118.1(10.1) amended by 2001, .c. 17, subsec. 94(7), applicable in 


respect of gifts made, or proposed to be made, after February 27; 2000. Subsec. 
118.1(10.1) formerly read: 


(10.1) For the purposes of subparagraph 69(1)(b)(ii), subsection 70(5), section 
110.1 and this section, where at any time the Canadian Cultural Property Export 
Review Board determines or redetermines an amount to be the fair market value 
of a property that is the subject of a gift described in paragraph 110.1(1)(a) or in 
the definition “total charitable gifts’ in subsection (1) made by a taxpayer within 
the two-year period that begins at that time, the last amount so determined or 
redetermined within the period is deemed to be the fair market value of the pro- 
perty at the time the gift was made and, subject to subsection 110:1(3) and sub- 
sections (6) and (7), to be the taxpayer’s proceeds of disposition ‘of the property. 


Subsec.,118:1(10:1) added by 1999, ¢. 22, s..32, applicable to determinations:and rede- 
terminations made after February 23, 1998: 


(10.2) Request for determination by the Minister of the En- 
vironment — Where a person disposes or proposes to dispose of a 
property that would, if the disposition were made and the’ certifi- 
cates described in paragraph 110.1(1)(d) or in the definition “total 
ecological gifts” in subsection (1) were issued by the Minister of 
the Environment, be. a gift described in those provisions, the person 
may request, by notice in writing to that Minister, a determination 
of the fair market value of the property. 


Related Provisions: 118.1(10.3) — Duty of Minister on receipt of request. 


History: Subsec. 118.1(10.2) added by 2001, c. 17, subsec. 94(7), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000. 


(10.3) Duty of Minister of the Environment — In response to a 
request made under subsection (10,2), the Minister of the Environ- 
ment shall with all due dispatch make a determination in accor- 
dance with subsection (12) or 110.1(5), as the case may be, of the 
fair market value of the property referred to in that request and give 
notice of the determination in writing to the person who has dis- 
posed of, or who proposes to dispose of, the property, except that 
no such determination shall be made if the request is received by 
that Minister after three years after the end of the person’s taxation 
year in which the disposition occurred. 
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Related Provisions: 118.1(10.4) — Redetermination: by Minister; 118.1(10:5) — 
Certificate of fair market value. 


History: Subsec. 118.1(10.3) added by 2001, c. 17, subsec. 94(7), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000. 


(10.4) Ecological gifts — redetermination — Where the Min- 
ister of the Environment has, under subsection (10.3), notified a 
person of the amount determined by that Minister to be the fair mar- 
ket value of a property in respect of its disposition or proposed 
disposition, 
(a) that Minister shall, on receipt of a written request made by 
the person on or before the day that is 90 days after the day that 
the person was so notified of the first such determination, with 
all due dispatch confirm or redetermine the fair market value; 


(b) that Minister may, on that Minister’s own initiative, at any 
time redetermine the fair market value; 


(c) that Minister shall in either case notify the person in writing 
of that Minister’s confirmation or redetermination; and 


(d) any such redetermination is deemed to replace all preceding 
determinations and redeterminations of the fair market value of 
that property from the time at which the first such determination 
was made. 


Related Provisions: 118.1(10.5) — Certificate of fair market value; 
Appeal of valuation to Tax Court of Canada. 


History: Subsec. 118.1(10.4) added by 2001, c. 17, subsec. 94(7), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000. 


169(1.1) — 


(10.5) Certificate of fair market value — Where the Minister of 
the Environment determines under subsection (10.3) the fair market 
value of a property, or redetermines that value under subsection 
(10.4), and the property has been disposed of to a qualified donee 
described in paragraph 110.1(1)(d) or in the definition “total eco- 
logical gifts” in subsection (1), that Minister shall issue to the per- 
son who made the disposition a certificate that states the fair market 
value of the property so determined or redetermined and, where 
more than one certificate has been so issued, the last certificate is 
deemed to replace all preceding certificates from the time at which 
the first certificate was issued. 


Related Provisions: 118.1(12) — Reassessment beyond limitation period to give 
effect to certificate; 169(1.1) — Appeal of certificate value to Tax Court of Canada. 


History: Subsec. 118.1(10.5) added by 2001, c. 17, subsec. 94(7), applicable in respect 
of gifts made, or proposed to be made, after February 27, 2000. 


(11) Assessments — Notwithstanding subsections 152(4) to (5), 
such assessments or reassessments of a taxpayer’s tax, interest or 
penalties payable under this Act for any taxation year shall be made 
as are necessary to give effect 


(a) to a certificate issued under subsection 33(1) of the Cultural 
Property Export and Import Act or to a decision of a court re- 
sulting from an appeal made pursuant to section 33.1 of that Act; 
or 


(b) to a certificate issued under subsection (10.5) or to a decision 
of a court resulting from an appeal made pursuant to subsection 
169(1.1). 


Related Provisions: 
118.1(11). 


History: Subsec. 118.1(11) amended by 2001, c. 17, subsec. 94(8), applicable in re- 
spect of gifts made, or proposed to be made, after February 27, 2000. Subsec. 
118.1(11) formerly read: 


(11) Notwithstanding subsections 152(4) to (5), such assessments or reassess- 
ments of a taxpayer’s tax, interest or penalties payable under this Act for any 
taxation year shall be made as are necessary to give effect to a certificate issued 
under subsection 33(1) of the Cultural Property Export and Import Act or to a 
decision of a court resulting from an appeal made pursuant to section 33.1 of that 
Act. 


Subsec. 118.1(11) added by 1995, c. 38, s. 3, in force July 12, 1996. 


165(1.2) —No_ objection allowed to assessment under 


(12) Ecological gifts [fair market value] — For the purposes of 
applying subparagraph 69(1)(b)(ii), subsection 70(5), this section 
and section 207.31 in respect of a gift described in the definition 
“total ecological gifts” in subsection (1) that is made by an indivi- 
dual, the amount that is the fair market value (or, for the purpose of 


Income Tax Act, Part I, Division E 


subsection (6), the fair market value otherwise determined) of the 
gift at the time the gift was made and, subject to subsection (6), the 


individual’s proceeds of disposition of the gift, is deemed to be the 
amount determined by the Minister of the Environment to be 


(a) where the gift is land, the fair market value of the gift; or 


(b) where the gift is a servitude, covenant or easement to which 
land is subject, the greater of 


oy | 


j 


/ 
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(i) the fair market value otherwise determined of Ke gift, and 


(ii) the amount by which the fair market value of the land i is | 


reduced as a result of the making of the gift. 


Related Provisions: 43(2) — Calculation for 118.1(12) also applies for determining 
capital gain or loss on disposition; 110.1(5) — Parallel rule for donation deduction for 
corporations; 118.1(10.1)-(10.5) — Pee Meshes of fair market value by Minister of 
the Environment. 


History: Subsec. 118.1(12) amended by 2001, c. 17, subsec. 94(10), applicable in re- 
spect of gifts made, or proposed to be made, after February 27, 2000. Subsec. 
118.1(12) formerly read: 
(12) For the purpose of applying subparagraph 69(1)(b)(ii), subsection 70(5), 
section 207.31 and this section in respect of a gift described in the definition 
“total ecological gifts” in subsection (1) that is made by a taxpayer and that is a 
servitude, covenant or easement to which land is subject, the greater of 


(a) the fair market value otherwise determined of the gift, and 


(b) the amount by which the fair market value of the land is reduced as a 
result of the making of the gift 


is deemed to be the fair market value (or, for the purpose of subsection (6), the 
fair market value otherwise determined) of the gift at the time the gift was made 
and, subject to subsection (6), to be the taxpayer’s proceeds of disposition of the 
gift. 
Subsec. 118.1(12) amended by 2001, c. 17, subsec. 94(9), applicable in respect of gifts 
made after February 27, 1995 and before February 28, 2000. Subsec. 118.1(12) for- 
merly read: 


(12) For the purposes of section 207.31 and the definition “total ecological gifts” 
in subsection (1), the fair market value of a gift of a servitude, a covenant or an 
easement to which land is subject is deemed to be the greater of its fair market 
value otherwise determined and the amount by which the fair market value of the 
land is reduced as a result of the making of the gift. 


Subsec. 118.1(12) added by 1998, c. 19, subsec. 22(7), applicable to gifts made after 
February 27, 1995, 


(13) Non-qualifying securities — For the purpose of this sec- 
tion (other than this subsection), where at any particular time an 
individual makes a gift (including a gift that, but for this subsection 
and subsection (4), would be deemed by subsection (5) to be made 
at the particular time) of a non-qualifying security of the individual 
and the gift is not an excepted gift, 

(a) except for the purpose of applying subsection (6) to deter- 

mine the individual’s proceeds of disposition of the security, ye 

gift is deemed not to have been made; 


(b) if the security ceases to be a non-qualifying security of the 
individual at a subsequent time that is within 60 months after the 
particular time and the donee has not disposed of the security at 
or before the subsequent time, the individual is deemed to have 
made a gift to the donee of property at the subsequent time and 
the fair market value of that gift is deemed to be the lesser of the 
fair market value of the security at the subsequent time and the 
amount of the gift made at the particular time that would, but for 
this subsection, have been included in the individual’s total char- 
itable gifts or total Crown gifts for a taxation year; 


(c) if the security is disposed of by the donee within 60 months 
after the particular time and paragraph (b) does not apply to the 
security, the individual is deemed to have made a gift to the do- 
nee of property at the time of the disposition and the fair market 
value of that gift is deemed to be the lesser of the fair market 
value of any consideration (other than a non-qualifying security 
of any person) received by the donee for the disposition and the 
amount of the gift made at the particular time that would, but for 
this subsection, have been included in the individual’s total char- 
itable gifts or total Crown gifts for a taxation year; and 


(d) a designation under subsection (6) or 110.1(3) in respect of 
the gift made at the particular time may be made in the indivi- 
dual’s return of income for the year that includes the subsequent 
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time referred to in paragraph (b) or the time of the disposition 
referred to in paragraph (c). 

- Related Provisions: 40(1.01) — Capital gains reserve on disposition of non-qualify- 
ing security; 88(1)(e.61) — Winding-up of subsidiary — gift deemed made by parent 
corporation; 110.1(6), (7) — Application to corporation; 118.1(13.1)—-(13.3) — Anti- 
avoidance rules; 118.1(14) — When security exchanged for another non-qualifying se- 
curity; 118.1(14.1) — Exchange of beneficial interest in trust for other non-qualifying 
securities; 118.1(15)— Death of donor; 118.1(18) — Definition of non-qualifying se- 
curity; 118.1(19) — Excepted gift. 

History: Para. 118.1(13)(c) amended by 2011, c. 24, subsec. 26(5), deemed in force on 

March 22, 2011. Para. 118.1(13)(c) formerly read: 
(c) if the security is disposed of by the donee within 60 months after the particu- 
lar time and paragraph (b) does ‘not apply tothe security, the individual is 
deemed to have made a gift to the donee of property at the time of the disposition 
and the fair market value of that gift is deemed to be the lesser of the fair market 
value of any consideration (other than a non-qualifying security of the individual 
or a property that would be a non-qualifying security of the individual if the 
individual were alive at that time) received by the donee for the disposition and 
the amount of the gift made at the particular time that would, but for this subsec- 
tion, have been included in the individual’s total charitable gifts or total Crown 
gifts for a taxation year; and 


Subsec. 118.1(13) added by 1998, c. 19, subsec. 22(7), applicable to. gifts made after 
July 1997. 


(13.1) Application of subsec. (13.2) — Subsection (13.2) ap- 
plies if, as part of a series of transactions, 


(a) an individual makes, at a particular time, a gift of a particular 
property to a qualified donee; 


(b) a particular person holds a non-qualifying security of the in- 
dividual; and 


(c) the qualified donee acquires, directly or indirectly, a non- 

~ qualifying security of the individual or of the particular person. 

Related Provisions: 118.1(13.3) — Where series of transactions leads to donee 
acquiring NQS. 


History: Subsec. 118.1(13.1) added by 2011, c. 24, subsec. 26(6), deemed in force on 
March 22, 2011. 


(13.2) Non-qualifying securities — third-party 
accommodation [indirect gift] — If this subsection «applies, 


(a) for the purposes of this section, the fair market value of the 
particular property is deemed to be reduced by an amount equal 
to the fair market value of the non-qualifying security acquired 
by the qualified donee; and 


(b) for the purposes of subsection (13), 
(i) if the non-qualifying security acquired by the qualified 
donee is a non-qualifying security of the particular person, it 
is deemed to be a non-qualifying security of the individual, 


(ii) the individual is deemed to have made, at the particular 
time referred to in subsection (13.1), a gift of the non-quali- 
fying security acquired by the qualified donee, the fair mar- 
ket value of which does not exceed the amount, if any, by 
which 


(A) the fair market value of the particular property deter- 
mined without reference to paragraph (a) 


exceeds 


(B) the fair market value of the particular property deter- 
mined under paragraph (a), and 
(iii) paragraph (13)(b) does not apply in respect of the gift. 
Related Provisions: | 118.1(13.1)-— Conditions . for .118.1(13.2). to apply; 
118.1(13.3) — Where series of transactions leads to donee acquiring NQS. 


History: Subsec. 118.1(13.2) added by 2011, c. 24, subsec. 26(6), deemed in force on 
March 22, 2011. 


(13.3) Non-qualifying securities — anti-avoidance — For 
the purposes of subsections (13.1) and (13.2), if, as part of a series 
of transactions, an individual makes a gift to a qualified donee and 
the qualified donee acquires a non-qualifying security of a person 
(other than the individual or particular person referred to in subsec- 
tion (13.1)) and it may reasonably be considered, having regard to 
all the circumstances, that one of the purposes or results of the ac- 


S. 118.1(16) 


quisition of the non-qualifying ‘security by the qualified donee was 
to facilitate, directly or indirectly, the making of the gift by the indi- 
vidual; then the non-qualifying security acquired by the qualified 
donee is deemed to be a non-qualifying security of the individual. 


Related Provisions: 248(10) — Series of transactions. 


History: Subsec. 118.1(13.3) added by 2011, c. 24, subsec. 26(6), deemed in force on 
March 22, 2011. 


(14) Exchanged security — Where a share (in this subsection 
referred to as the “new share”) that is a non-qualifying security of 
an individual has been acquired by a donee referred to in subsection 
(13) in exchange for another share (in this subsection referred to as 
the “original share”) that is a non-qualifying security of the indivi- 
dual by means ofa transaction to which section 51, subparagraphs 
85.1(1)(a)(i) and (ii) or section 86 or 87 applies, the new share is 
deemed for the purposes of this subsection and subsection (13) to 
be the same share as the original share. 

Related Provisions: 110.1(6) — Application to corporation; 118.1(18) — Definition 
of non-qualifying security. 

History: Subsec. 118.1(14) added by 1998, c. 19, subsec. 22(7), applicable to gifts 
made after July 1997. mA 


(14.1) Exchange of beneficial interest in. trust — Where a 
donee disposes of a beneficial interest in a trust that is a non-quali- 
fying security of an individual in circumstances where paragraph 
(13)(c) would, but for this subsection, apply in respect. of the dispo- 
sition, and in respect of which the donee receives no consideration 
other than other non-qualifying securities of the individual, for the 
purpose of subsection (13) the gift referred to in that subsection is 
to be read as a reference to a gift of those other non-qualifying 
securities. 


History: Subsec. 118.1(14.1) added by 2007, c. 35, subsec. 39(1), applicable in respect 
of gifts made after March 18, 2007. 


. (15) Death of donor — If, but for this subsection, an individual 


would be deemed by subsection (13) to have made a gift after the 
individual’s death, for the purpose of this section the individual is 
deemed to have made the gift in the taxation year in which the indi- 
vidual died, except that the amount of interest payable under any 
provision of this Act is the amount that it would be if this subsec- 
tion did not apply to the gift. 

Related Provisions: 118.1(4) — Carryback of gift made in year of death; 


152(4)(b)(vi) — Three-year extension to reassessment period; 161(1) — Imposition of 
interest on late payments of tax. 


History: Subsec. 118.1(15) added by 1998, c. 19, subsec. 22(7), applicable to gifts 
made after July 1997. 


(16) Loanbacks — For the purpose of this section, where 
(a) at any particular time an individual makes a gift of property, 


(b) if the property is a non-qualifying security of the individual, 
the gift is an excepted gift, and 


(c) within 60 months after the particular time 


(i) the donee holds a non-qualifying security of the individual 
that was acquired by the donee after the time that is 60 
months before the particular time, or 


(ii) the individual or any person or partnership with which 
the individual does not deal at arm’s length uses property of 
the donee under an agreement that was made or modified af- 
ter the time that is 60 months before the particular time, and 
the property was not used in the carrying on of the donee’s 
charitable activities, 


the fair market value of the gift is deemed to be that value otherwise 
determined minus the, total of all amounts each of which: is: the fair 
market value of the consideration given by the donee to so acquire a 
non-qualifying security so held. or the fair market value of such a 
property so used, as. the case may be. 

Related Provisions: 110.1(6) — Application to corporation; 118.1(17) — Ordering 
rule; 118.1(18) — Definition of non-qualifying security; 152(4)(b)(vi) — Three-year 
extension to reassessment period. 
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History: Subpara. 118.1(16)(c)(ii) amended by,2007, c. 35, subsec. 39(2), applicable 
in respect of gifts made after March 18, 2007. It formerly read: 


(ii) where the individual and the donee do not deal at arm’s seit with each 
other, 


(A) the individual or any person or pattnerain with which the individual 
does not deal at arm’s length uses property of the donee under an agreement 
that was made or modified after the time that is 60 months before the partic- 
ular time, and 


(B) the property was not used in the carrying on of the donee’s. charitable 
activities, 
Subsec. 118.1(16) added by 1998, c. 19, subsec. 22(7), applicable where 


(a) a non-qualifying security referred to in subpara. 118.1(16)(c)(i) is acquired after 
July 1997; or 


(b) property referred to in subpara. 118.1(16)(c)(ii) has begun to be used after July 
1997. 


(17) Ordering rule — For the purpose of applying subsection (16) 
to determine the fair market value of a gift made at any time by a 
taxpayer, the fair market value of consideration given to acquire 
property described in subparagraph (16)(c)(i) or of property de- 
scribed in subparagraph (16)(c)(ii) is deemed to be that value other- 
wise determined minus any portion of it that has been applied under 
that subsection to reduce the fair market value of another gift made 
before that time by the taxpayer. 


Related Provisions: 110.1(6) — Application to corporation. 


History: Subsec. 118.1(17) amended by 1999, c. 31, s. 136, in force June 17, 1999 
(Royal Assent). It formerly read: 


(17) For the purpose of applying subsection (16) to determine the fair market 
value of a gift made at any time by a taxpayer, the fair market value of consider- 
ation given to acquire property described in subparagraph (16)(b)(i) or of pro- 
perty described in subparagraph (16)(b)(ii) is deemed to be that value otherwise 
determined minus any portion of it that has been applied under that subsection to 
reduce the fair market value of another gift made before that time by the 
taxpayer. 


Subsec. 118.1(17) added by 1998, c. 19, subsec. 22(7), applicable after July 1997. 


(18) Non-qualifying security defined — For the purposes of 
this section, “non-qualifying security” of an individual at any time 
means 


(a) an obligation (other than an obligation of a financial institu- 
tion to repay an amount deposited with the institution or an obli- 
gation listed on a designated stock exchange) of the individual 
or the individual’s estate or of any person or partnership with 
which the individual or the estate does not deal at arm’s length 
immediately after that time; 


(b) a share (other than a share listed on a designated stock ex- 
change) of the capital stock of a corporation with which the indi- 
vidual or the estate or, where the individual is a trust, a person 
affiliated with the trust, does not deal at arm’s length immedi- 
ately after that time; 


(b.1) a beneficial interest of the individual or the estate in a trust 
that 


(i) immediately after that time is affiliated with the individual 
or the estate, or 


(ii) holds, immediately after that time, a non-qualifying se- 
curity of the individual or estate, or held, at or before that 
time, a share described in paragraph (b) that is, after that 
time, held ‘by the donee; or 


(c) any other security (other than a security listed on a desig- 
nated stock exchange) issued by the individual or the estate or 
by any person or partnership with which the individual or the 
estate does not deal at arm’s length (or, in the case where the 
person is a trust, with which the individual or estate is affiliated) 
immediately after that time. 


Related Provisions: 110.1(6) — Application to corporation; 118.1(20) — Meaning 
of “financial institution’. 


History: Para. 118.1(18)(a) amended to substitute “designated stock exchange” for 
“prescribed stock exchange” by 2007, c. 35, para. 68(2)(i), applicable after December 
13, 2007. 

Paras. 118.1(18)(b) and (c) amended and para. (b.1) added by the said c, 35, subsec. 
39(3), applicable in respect of gifts made after March 18, 2007 except that in applying 
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subsec. 118.1(18) before December 14, 2007,.the references in the subsec. to “desig- | 
nated stock exchange” shall be read as references. to “prescribed stock exchange”. Pa- | 
ras. (b) and (c) formerly read: : | 


-(b) a share (other than a share listed, ona prescribed stock fomieai es of the capi. | 
tal stock of a corporation with which the individual or the estate does not deal at 
arm’s length immediately after that time; or 


(c) any other security (other than a security listed on a prescribed stock ex- — 
change) issued by the individual or the estate or by any person or partnership ~ 
with which the individual or the estate does not deal at arm’s length immediately 
after that time. ; iB | 


Subsec. 118.1(18) added by 1998, c. 19, subsec. 22(7), applicable after July 1997. vi 


(19) Excepted gift — For the purposes of this section, a gift made 
by a taxpayer is an excepted gift if » 

(a) the security is a share; | 

(b) the donee is not a private foundation; . 

(c) the taxpayer deals at arm’s length with the donee; and 


(d) where the donee is a charitable organization or a public foun- 
dation, the taxpayer deals at arm’s length with each director, 
trustee, officer and like official of the donee. 


Related Provisions: 110.1(6) — Application to corporation; 251(1) — Meaning of 
arm’s length. 


History: Subsec. 118.1(19) added by 1998, c. 19, subsec. 22(7), applicable to gifts 
made after July 1997. 


} 


(20) Financial institution defined — For the purpose of subsec- 
tion (18), “financial institution” means a corporation that is 


(a) a member of the Canadian Payments Association; or 


(b) a credit union that is a shareholder or member of a body cor- 
porate or organization that is a central for the purposes of the 
Canadian Payments Association Act. 


Related Provisions: 110.1(6) — Application to corporation. 


History: Subsec. 118.1(20) added by 1998, c. 19, subsec. 22(7), applicable after raly 
1997. 


(21) Options [granted by individual to qualified donee] — 
Subject to subsections (23) and (24), if an individual has granted an 
option to a qualified donee in a taxation year, no amount in respect 
of the option is to be included in computing the total charitable 
gifts, total Crown gifts, total cultural gifts or total ecological gifts in 
respect of the individual for any year. 


Related Provisions: 110.1(10) — Parallel rule for corporations. 
History: Subsec. 118.1(21) added by 2011, c. 24, subsec. 26(7), applicable in respect 
of options granted after March 21, 2011. 


(22) Application of subsec. (23) — Subsection (23) applies if 


(a) an option to acquire a property of an inchivicteter is granted to 
a qualified donee; 


(b) the option is exercised so that the property is disposed of by 
the individual and acquired by the qualified donee at a particular 
time; and 


(c) either 


(i) the amount that is 80% of the fair market value of the 
property at the particular time is greater than or equal to the 
total of 


(A) the consideration received by the individual from the 
qualified donee for the property, and 


(B) the consideration received by the individual from the 
qualified donee for the option, or 


(ii) the individual establishes to the satisfaction of the Min- 
ister that the granting of the option or the disposition of the 
property was made by the individual with the intention to 
make a gift to the qualified donee. 


Related Provisions: 110.1(11) — Parallel rule for corporations: 


History: Subsec. 118.1(22) added by 2011, c. 24, subsec: 26(7), applicable in ree 
of options granted after March 21, 2011. 
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(23) Granting of an option — If this subsection applies, notwith- 
standing subsection. 49(3), 


(a) the individual is deemed to have received proceeds of dispo- 
sition of the property equal to the praperty S sia market value at 
the particular time; and 


(b) there shall be included in the individual’s Ota charitable 
gifts, for the taxation year that;includes the particular) time, the 
amount by which the property’s fair market value exceeds the 
total described in subparagraph (22)(c)(i). 
Related Provisions: 110.1(12) — Parallel rule for pel Fass 118.1(22) — Con- 
ditions for 118.1(23) to.apply. 


History: Subsec. 118.1(23) added by 2011, c. 24, subsec. 26(7), applicable in respect 
of options granted after March 21, 2011. : 


(24) Disposition of an option — If an option to acquire a partic- 
ular property of an individual is granted to a qualified donee and the 

option is disposed of by the qualified donee (otherwise than by the 
exercise of the option) at a particular time 


(a). the individual is deemed to have disposed of a property at the 
particular time 


(i) the adjusted cost base of ciel to the individual immedi- 
ately before the particular time is‘equal to the consideration, 
“if any, paid by the qualified donee for the option, and 


(ii) the proceeds of disposition of. which are equal to the 
lesser of the fair market value of the particular property. at the 
particular time and the fair market value of any consideration 
(other than a non-qualifying security of any person) received 
by the qualified donee. for the option; and 


(b) there shall be included in the total charitable gifts of the indi- 
vidual for the individual’s taxation year that includes the partic- 
ular time the amount, if any, by which the proceeds of disposi- 
tion as determined by paragraph (a) exceed the consideration, if 
any, paid by the donee for the option. 

Related Provisions: 110.1(13) — Parallel rule for corporations. 


History: Subsec. 118.1(24) added by 2011, c..24, subsec. 26(7), applicable in respect 
of options granted after March 21, 2011. 


(25) Returned property — Subsection (26) applies if a qualified 
donee has issued to an individual a receipt referred to in subsection 
(2) in respect of a transfer of a property (in this subsection and sub- 
section (26) referred to as the “original property”) and a particular 
property that is 


(a) the original property is later anareried to the individual (un- 
less that later transfer is reasonable consideration or remunera- 
tion for property acquired by or services rendered to a person); 
or 


(b) any other property that may reasonably be considered com- 
pensation for or a substitute for, in whole or in part, the original 
property, is later transferred to the individual. 

Related Provisions: 110.1(14) — Parallel rule for corporations. 


History: Subsec. 118.1(25) added by 2011, c. 24, subsec. 26(7), applicable to transfers 
of property made after March 21, 2011, except that an information return required to be 
filed under subsec. 118.1(27) that is filed before November 16,2011 is:deemed to have 
been filed on time. 


(26) Returned property — If this subsection applies, then 


(a) irrespective of whether the transfer of the original property 
by the individual to the qualified donee referred to in subsection 
(25) was a gift, the individual is deemed not to, have disposed of 
the original property at the time of that transfer nor to have made 
a gift; 
(b) if the particular property is identical to the original property, 
the particular property is deemed to be the original property; and 
(c) if the particular property is not the original property, then 
(i) the individual is deemed to have disposed of the original 
property at the time that the particular property is transferred 
to the individual for proceeds of disposition equal to the 
greater of the fair market value of the particular property at 
that time and the fair market value of the original property at 


S. 118.1 


- the time that it was transferred by the individual to the donee, 
and 


(ai) if the transfer. of the.original property, by, the individual 
would:be a gift if this section were read without reference to 
paragraph (a), the individual is deemed to have, at the time of 
that transfer; transferred to the donee a property that is the 
subject of a gift having a fair market value equal to the 
amount, if any, by which the fair market value of the original 
property at the time of that transfer exceeds the fair market 
value of the particular property at the time that it is trans- 
ferred to ‘the individual. 
Related Provisions: 110.1(15) — Parallel rule for corporations; 118.1(25) — Con- 
ditions for 118.1(26) to apply; 118.1(27) — Information return required; 118.1(28) — 
Reassessment to undo donation credit. 
History: Subsec. 118.1(26) added by 2011, c. 24, subsec. 26(7), applicable to transfers 
of property made after March 21, 2011, except that an information return required to be 
filed under subsec. 118.1(27) that is filed before November 16, 2011 is deemed to have 
been filed on time. 


(27) Information return — If subsection (26) applies in respect 
of a transfer of property to an individual and that property has a fair 
market value greater than $50, the transferor must file an informa- 
tion return containing prescribed information with the Minister not 
later than 90 days. after the day on which the property was trans- 
ferred and provide a copy of the return to the individual. 


Related Provisions: 110.1(16) — Parallel rule for corporations. 


History: Subsec. 118.1(27) added by 2011, c. 24, subsec. 26(7), applicable to transfers 
of property made after March 21, 2011, except that an information return required to be 
filed under subsec. 118.1(27) that is filed before November 16, 2011 is deemed to have 
been filed on time. 


Regulations: 3501.1 (contents of information return). 


(28) Reassessment — If subsection (26) applies in respect of a 
transfer of property to an individual, the Minister may reassess a 
return of income. of any person to the extent that the reassessment 
can reasonably be regarded as relating to the. transfer. 


Related Provisions: 110.1(17) — Parallel rule for corporations. 


History: Subsec. 118:1(28) added by 2011, c. 24, subsec. 26(7), applicable to transfers 
of property made after March 21, 2011, except that an information return required to be 
filed under subsec. 118:1(27) that is filed before November 16, 201.1 is deemed to have 
been filed on time. 


Selected Cases [s. 118.1]: Doubinin v. R., [2005] 5 C.T.C. 56 (FCA) (Gift limited 
to cash paid by taxpayer, not including amounts paid by third parties);'Aikman v. R., 
[2000] 2 C.T.C. 2211 (TCC) (Cost of property relevant factor in determining value 
where no comparables available); Beaudry v. R., [1998] 1 C.T.C. 2041 (TEC) (No de- 
duction where recipient merely intermediary for non-eligible donee). 


Definitions [s. 118.1]: “adjusted cost base” — 54, 248(1); “advantage”? — 248(32); 
“affiliated” — 251.1; “amount”, “appropriate percentage’ — 248(1); “annuitant” — 
146(1), 146.3(1); “arm’s length” — 251(1); “assessment”, “business” — 248(1); “Can- 
ada” — 255, Interpretation Act 35(1); “capital property” — 54, 248(1); “charitable or- 
ganization” — 149;1(1) [technically does not apply to 118.1]; “corporation” — 248(1), 
Interpretation Act 35(1); “cost amount” — 248(1); “credit union” —137(6), 248(1); 
“depreciable property” — 13(21), 248(1); “designated stock exchange” — 248(1), 262; 
“disposition”, “employment” — 248(1); “eligible amount” —248(31), (41); “es- 
tate” — 104(1), 248(1); “excepted gift” —118.1(19); .“fair market © value” — 
118.1(13), 248(35); “financial institution” — 118.1(20); “fiscal period: 72192) @)s 
249.1; “Her Majesty” — Interpretation Act 35(1); “identical” — 248(12);. “immov- 
able” — Quebec Civil Code art. 900-907; “individual”, “<nsurer”, “mventory”’, “legal 
representative” — 248(1); “life insurance policy” — 138(12), 248(1); “Minister” — 
248(1); “month” — Interpretation Act 35(1); “non-qualifying security” — 118.1(18); 
“non-resident” — 248(1); “office”, “officer” — 248(1);: “original — property” — 
118.1(25); “person”, “prescribed” — 248(1); “private foundation” — 149.1(1), 248(1); 
“property” — 248(1); “province” — Interpretation Act 35(1); “public foundation” — 
149.1(1), 248(1); “qualified donee” — 149.1(1), 188.2(3)(a), 248(1); “qualified pen- 
sion income” — 118(7); “registered Canadian amateur athletic association”, “registered 
charity” — 248(1); “registered retirement income’ fund” — 146:3(1), 248(1); “regis- 
tered retirement savings plan” — 146(1), 248(1); “resident in Canada” — 250; “series 
of transactions” — 248(10); “share”, “shareholder” — 248(1); “TFSA” — 146.2(5), 
248(1);) “tax payable” — 248(2); {taxable capital gain” — 38(a), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxation year’ — 249; “taxpayer” — 248(1); “that Min- 
ister’ — 118.1(10.2); “total charitable gifts”, “total Crown gifts”, “total cultural gifts”, 
“total ecological gifts”, “total gifts” —118.1(1); “trust” — 104(1), 248(1), (3); “un- 
depreciated capital cost” —13(21), 248(1); “writing” — Interpretation Act 35(1); 
“written” — Interpretation Act 35(1)“writing”’. 

Interpretation Bulletins [s. 118.1]: IT-86R: Vow of perpetual poverty; IT-110R3: 
Gifts and official donation receipts; IT-151R5: Scientific research and experimental de- 
velopment expenditures; IT-171R2: Non-resident individuals — computation of taxa- 
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ble income earned in Canada and non-refundable tax credits (archived); IT-226R: Gift 
to a charity of a residual interest in real property or an equitable interest in a trust; IT- 
244R3: Gifts by individuals of life insurance policies as charitable donations; IT- 
288R2: Gifts of capital properties to a charity and others; IT-297R2: Gifts in kind to 
charity and others; IT-326R3: Returns of deceased persons as “another person”; IT- 
393R2; Election re tax on rents and timber royalties — non-residents; IT-407R4: Dis- 
positions of cultural property to designated Canadian institutions; IT-504R2: Visual 
artists and writers. 


Information Circulars [s. 118.1]: 75-23: Tuition fees and charitable donations paid 
to privately supported schools; 07-1; Taxpayer relief provisions. 


118.2 (1) Medical expense credit — For the purpose of comput- 
ing the tax payable under this Part by an individual for a taxation 
year, there may be deducted the amount determined by the formula 


A x [((B —C) + D] 
where »: 
A is the appropriate percentage for the taxation year; 


B is the total of the individual’s medical expenses in respect of the 
individual, the individual’s spouse, the individual’s common- 
law partner or a child of the individual who has not attained the 
age of 18 years before the end of the taxation year 

Proposed Amendment — 118.2(1)B opening words — 

B is the total of the individual’s medical expenses in respect of _ 

_ the individual, the individual’s spouse or common-law partner 
or a child of the individual who has not attained the age of 18 
years before the end of the taxation year ne 

Application: The October 31, 2011 draft legislation, subsec. 24(1), will amend th 

opening words of the description of B in subsec. 118.2(1) to read as above, applica- 

ble to taxation years that end after October 31, 2011. 

Technical Notes: Subsection 118.2(1) provides the calculation of an individual's 

medical expense tax credit. : = 

The description of B in subsection 118.2(1) is amended to clarify that an individual 

may claim the medical expenses of a spouse or a common-law partner, but not both. 


(a) that are evidenced by receipts filed with the Minister, 


(b) that were not included in determining an amount under 
this subsection, section 64 or subsection 122.51(2), for a pre- 
ceding taxation year, 


(c) that are not included in determining an amount under this 
subsection, section 64 or subsection 122.51(2), by any other 
taxpayer for any taxation year, and 


(d) that were paid by the individual or the individual’s legal 
representative within any period of 12 months that ends in 
the taxation year or, if those expenses were in respect of a 
person (including the individual) who died in the taxation 
year, within any period of 24 months that includes the day of 
the person’s death; 


C is the lesser of $1,81332 and 3% of the individual’s income for 
the taxation year; and 


D is the total of all amounts each of which is, in respect of a de- 
pendant of the individual (within the meaning assigned by sub- 
section 118(6), other than a child of the individual who has not 
attained the age of 18 years before the end of the taxation year), 
the amount determined by the formula 


E-F 
where 


E is the total of the individual’s medical expenses in respect of 
the dependant 


(a) that are evidenced by receipts filed with the Minister, 


(b) that were not included in determining an amount 
under this subsection, or subsection 122.51(2), in respect 
of the individual for a preceding taxation year, 


20Indexed by 117.1 after 1988 — ed, 
32Indexed by 117.1(1) after 2004 — ed. 
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(c) that are not included in determining an amount under 
this subsection, or subsection 122.51(2), by any other tax- 
payer for any taxation year, and 
(d) that were paid by the individual or the individual’s le- 
gal representative within the period referred to in para- 
graph (d) of the description of B; and 

F is the lesser of $1,81332 and 3% of the dependant’s income 

for the taxation year. 


Related Provisions: 110.7(1) — Residing in prescribed zone; 117(1) — Tax paya-_ 


ble under this Part; 117.1(1) — Indexing for inflation; 118.2(3)(a) — Taxable employ- 
ment benefits deemed paid by employee as medical expense; 118.2(3)(b)— Reim- 
bursed or reimbursable amounts excluded; 118.3 — Mental or physical impairment; 
118.4(1) — Severe and prolonged impairment; 118.4(2) — Reference to medical prac- 
titioner; 118.91 — Individual resident in Canada for part of the year; 118.92 — Order- 
ing of credits; 118.93 — Credits in separate returns; 118.94 — Computing tax payable 
by a non-resident individual; 118.95(a) — Application in year individual becomes 
bankrupt; 122.51 — Refundable credit of up to $500; 257 — Formula cannot calculate 
to less than zero. 


History: The opening words of the description of D in subsec. 118.2(1) amended by 
2011, c. 24, s. 27, applicable to 2011 et seg. The opening words formerly read: 


D is the total of all amounts each of which is, in respect of a dependant of the 
individual (within the meaning assigned by subsection 118(6), other than a 
child of the individual who has not attained the age of 18 years before the 
end of the taxation year), the lesser of $10,000 and the amount determined 
by the formula 


The portion of the description of D in subsec. 118.2(1) preceding the formula amended 
to substitute “$10,000” for “$5,000”, by 2006, c. 4, subsec. 62(1), applicable to 2005 et 
seq. 


Subsec. 118.2(1) amended by 2005, c. 19, s. 24, applicable to 2004 et seq. For the 2001 
to 2003 taxation years, the description of B in subsec. 118.2(1) is to be read as follows: 


B is the total of the individual’s medical expenses 
(a) that are evidenced by receipts filed with the Minister, 


(b) that were not included in determining an amount under this subsec- 
tion or subsection 122.51(2) for a preceding taxation year, and 


(c) that were paid by the individual or the individual’s legal representa- 
tive within any period of 12 months that ends in the taxation year or, if 
those expenses were in respect of a person (including the individual) 
who died in the taxation year, within any period of 24 months that in- 
cludes the day of the person’s death; 


The subsec. formerly read: 
(1) For the purpose of computing the tax payable under this Part by an individual 
for a taxation year, there may be deducted an amount determined by the formula 
A(B-C)-D 
where 
A is the appropriate percentage for the year; 


B is the total of the individual’s medical expenses that are proven by filing 
receipts therefor with the Minister, that were not included in determining an 
amount under this subsection or subsection 122.51(2) for a preceding taxa- 
tion year and that were paid by either the individual or the indiyidual’s legal 
representative, 


(a) where the individual died in the year, within any period of 24 months ' 
that includes the day of death, and 


(b) in any other case, within any period of 12 months ending in the year; 


Q 


is the lesser of $1,50029 and 3% of the individual’ s income for the year; and 


D is 68% of the total of all amounts each of which is the amount, if any, by 
which 


(a) the income for the year of a person (other than the individual and the 
individual’s spouse or common-law partner) in respect of whom an 
amount is included in computing the individual’s deduction under this 
section for the year 


exceeds 


(b) the amount used under paragraph (c) of the description of B in sub- 
section 118(1) for the year. 


Para. (a) of the description of D in subsec, 118.2(1) amended by 2000, c. 12, Sch. 2, s. 
1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 
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Subdivision a— Computation of Tax: Individuals S. 118.2(2)(c) (ii) 


Para. (b) of the description of D in subsec. 118.2(1) amended by 2000, c. 19, subsec. 


tax payable under this Part for the taxation year in which the 
25(1), applicable to 1999 et seq. except that, in its application to the 1999 taxation year, 


expense was incurred, 


the para. shall be read as follows: 
(b) $7,044. 
Para. (b) formerly read: 


(b) the total of $500 and the amount used under paragraph (c) of the desoriptibh 
of B in subsection 118(1) for the year. 


Para. (b) of the description of D in subsec. 118.2(1) amended by 1999, c. 22, subsec. 


34(1), applicable to 1998 et seq. Para. (b) formerly read: 


(b) the amount used under paragraph [(c)] of the description of B in subsection 
118(1) for the year. 


The opening words of the description of B in 118.2(1) amended by 1998, c. 19, subsec. 


23(1), applicable to 1997 et seq. The opening words formerly read: 


Bis the total of the individual’s medical expenses that are proven by filing 
receipts therefor with the Minister, that were not included in determining a 
deduction for medical expenses for a preceding taxation year and that were 
paid by either the individual or the individual’s legal representative 


Subsec. 118.2(1) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 9(1), applica- 


ble to 1993 et seg. Subsec. (1) formerly read: 


118.2 (1) For the purpose of computing the tax payable under this Part by an 
individual for a taxation year, there may be deducted an amount determined by 
the formula 


Ax(B-C) 
where 


A is the appropriate percentage for she year; 


(ii) no part of the remuneration is included in computing a 
deduction claimed in respect of the patient under section 63 
or 64 or paragraph (b), (b.2), (c), (d) or (e) for any taxation 
year, : 


(iii) at the time the remuneration is paid, the attendant is 
neither the individual’s spouse or common-law partner nor 
under 18 years of age, and 


(iv) each receipt filed with the Minister to prove payment of 
the remuneration was issued by the payee and: contains, 
where the payee is an individual, that individual’s Social In- 
surance Number, 


to the extent that the total of amounts so paid does not exceed 
$10,000’ (or $20,000’ if the individual dies in the year); 


(b.2) [group home care] — as remuneration for the patient’s 
care or supervision provided in a group home in Canada main- 
tained and operated exclusively for the benefit of individuals 
who have a severe and prolonged impairment if 


(i) because of the patient’s impairment, the patient is a per- 
son in respect of whom an amount may be deducted under 
section 118.3 in computing a taxpayer’s tax payable under 
this Part for the taxation year in which, the expense is 
incurred, 


B.~ is the total of the individual’s medical expenses that are proven by filing 
receipts therefor with the Minister, that were not included in determining a 
deduction for medical expenses for a preceding taxation year and that were 
paid by either the individual or the individual’s legal representative, 


(ii) no part of the remuneration is included in computing a 
deduction claimed in respect of the patient under section 63 
or 64 or paragraph (b), (b.1), (c), (d) or (e) for any taxation 
(a) where the individual died in the year, within any period of 24 months year, and 


that-ineludes’the' day of death, ‘and (iii) each receipt filed with the Minister to prove payment of 


(b) in any other case, within any period of 12 months ending in the year; the remuneration was issued by the payee’ and contains, 
and where the payee is an individual, that individual’s Social In- 
C ‘is the lesser of $1,50024 and 3% of the individual’s income for the year. surance Number; 


Selected Cases: Wait v. R., [1997] 2 C.T.C. 2651 (TCC) (Receipts required for (c) [full-time attendant at home] as remuneration for one 
subsec. 118.2(1) expenses; for subsec. 118.2(4) deemed expenses, taxpayer need only falltimecaitendankas pon the patient in a self-contained domestic 


show expenses were reasonable). ; - ; : - ; 
: i ; mo eke ; establishment in which the. patient lives, if 
Interpretation Bulletins: IT-171R2:. Non-resident, individuals — computation of 


taxable income earned in Canada and non-refundable tax credits (archived); IT-393R2: 
Election re tax on rents and timber royalties — non-residents; IT-519R2: Medical ex- 
pense and disability tax credits and attendant care expense deduction. 

Information Circulars: 07-1: Taxpayer relief provisions. 


Forms: RC4064: Medical and disability-related information [guide]. 


(i) the patient is, and has been certified by a medical practi- 
tioner to be, a person who, by reason of mental or physical 
infirmity, is and is likely to be for a long-continued period of 
indefinite duration dependent on others for the patient’s per- 
sonal needs and care and who, as a result thereof, requires a 
full-time attendant, 


ste one Amendment - A 18. 8.22 \(e)() 


(2) Medical expenses — For the purposes of subsection (1), a 
medical expense of an individual is an amount paid 


(a) [medical and dental services] — to a medical practi- 
tioner, dentist or nurse or a public or licensed private hospital in 
respect of medical, or dental services provided to a person (in 
this subsection referred to as the “patient”) who is the indivi- 
dual, the individual’s spouse or common-law partner or a depen- 
dant of the individual (within the meaning assigned by subsec- 
tion 118(6)) in the taxation year in which the expense was 
incurred; 


(b) [attendant or nursing home care] — as remuneration 
for one full-time attendant (other than a person who, at the time 
the remuneration is paid, is the individual’s spouse or common- 
law partner or is under 18 years of age) on, or for the full-time 
care in a nursing home of, the patient in respect of whom an 


Bei in anes. 


amount would, but for paragraph’ 118.3(1)(c), be deductible 
under section 118.3 in computing a taxpayer’s tax payable under 
this Part for the taxation year in which the expense was incurred; 


(b.1) [attendant] — as remuneration for attendant care pro- 
vided in Canada to the patient if 


(i) the patient is a person in respect of whom an amount may 
be deducted under section 118.3 in computing a taxpayer’s 


TNot indexed for inflation — ed. 


24Indexed by 117.1 after 1998 — ed. 
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(ii) at the time the remuneration is paid, the attendant is 
neither the individual’s spouse or common-law. partner nor 
under 18 years of age, and 


(iii) each receipt filed with the Minister to prove payment of 
the remuneration was issued by the payee and contains, 
where the payee is an individual, that individual’s Social In- 
surance Number; 


S. 118.2(2)(d) 


(d) [nursing home care] — for the full-time care in a nursing 
home of the patient, who has been certified by a medical practi- 
tioner to be a person who, by reason of lack of normal mental 
capacity, is and in the foreseeable future will continue to be de- 
pendent on others for the patient’s personal needs and care; 


Proposed Amendment — 118.2(2)(d) 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 67(2), 
will amend para. 118.2(2)(d) to substitute “certified in writing” for ie applica- 


ble to certifications made after December 20, 2002. 
Technical Notes (July 2010): See under 118. 2(2)(e)(i). shotle., 


(e) [school, institution, etc.] — for the care, or the care and 
training, at a school, institution or other place of the patient, who 
has been certified by an appropriately qualified person to be a 
person who, by reason of a physical or mental handicap, requires 
the equipment, facilities or personnel specially provided by that 
school, institution or other place for the care, or the care and 


Income Tax Act, Part I, Division E 


io tis 1 ot less than 80 km from the lo 


anied the patient, to obtain’ medical sel 


(i [devices] — for, or in respect of, an artificial limb, an iron 
lung, a rocking bed for poliomyelitis victims, a wheel chair, 
crutches, a spinal brace, a brace for a limb, an iliostomy or co- 
lostomy pad, a truss for hernia, an artificial eye, a laryngeal 
speaking aid, an aid to hearing, an artificial kidney machine, 
phototherapy equipment for the treatment of psoriasis or other 


skin disorders, or an oxygen concentrator, for the pafient, 


- Proposed Amendment — 118. 2(2\(i) ai o 


training, of individuals suffering from the handicap suffered by 


the patient; 
Proposed Amendment — 118.2(2)(e) _ 


slats: The November 5, 2010 draft legislation (mise. 
amend pee 118. 22)6) to substitute a cas for "as a 
Assent. _ L 
Tethnical Notes: Section: 118.2 sctiiee files for daerisiaine the | annouide hi 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 67(2), 
will amend para. 118.2(2)(e) to substitute “an institution or another place of the patient, 
who has been certified in writing” for “institution or other place of the patient, who has 


may be claimed, as a tax credit, in respect of an individual’s medical expenses. Subsec- 
tion 118.2(2) contains a list of expenditures that qualify as eligible medical n 
Paragraph 118.2(2)(i) is amended to correct the spelling of ileostomy. = 


been certified”, applicable to certifications made after December 20, 2002. 
Technical Notes (July 2010): See under 118.2(2)(c)(i) above. 


(f) [ambulance fees] — for transportation by ambulance to or 
from a public or licensed private hospital for the patient; 


(g) [transportation] — to a person engaged in the business of 
providing transportation services, to the extent that the payment 
is made for the transportation of 


(1) the patient, and 


(ii) one individual who accompanied the patient, where the 
patient was, and has been certified by a medical practitioner 
to be, incapable of travelling without the assistance of an 
attendant 


Proposed Amendment — 118.2(2)(g)(ii) 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 67(3), 
will amend subpara. 118.2(2)(g)(ii) to substitute “certified in writing” for “certified”, 
applicable to certifications made after December 20, 2002. 


Technical Notes (July 2010): See under 118.2(2)(c)(i) above. 


from the locality where the patient dwells to a place, not less 
than 40 kilometres from that locality, where medical services are 
normally provided, or from that place to that locality, if 


(iii) substantially equivalent medical services are not availa- 
ble in that locality, 


(iv) the route travelled by the patient is, having regard to the 
circumstances, a reasonably direct route, and 


(v) the patient travels to that place to obtain medical services 
for himself or herself and it is reasonable, having regard to 
the circumstances, for the patient to travel to that place to 
obtain those services; 


(h) [travel expenses] — for reasonable travel expenses (other 
than expenses described in paragraph (g)) incurred in respect of 
the patient and, where the patient was, and has been certified by 
a medical practitioner to be, incapable of travelling without the 
assistance of an attendant, in respect of one individual who ac- 
companied the patient, to obtain medical services in a place that 
is not less than 80 kilometres from the locality where the patient 
dwells if the circumstances described in subparagraphs (g)(iii), 
Gy) and (v) apply; 


Proposed Amendment — 118. .2(2)(h) 


(h) for reasonable travel expenses (other than expenses de-_ 
scribed in paragraph (g)) incurred in respect of the patient and, 
where the patient was, and has been certified in writing by a 
medical practitioner to be, incapable of travelling without the 
assistance of an attendant, in respect of one individual who ac- 
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(i.1) [devices for incontinence] — for or in respect of 
diapers, disposable briefs, catheters, catheter trays, tubing or 
other products required by the patient by reason of incontinence 
caused by illness, injury or affliction; 


(j) [eyeglasses] — for eye glasses or other devices for the 
treatment or correction of a defect of vision of the patient as 
prescribed by a medical practitioner or optometrist; 


(k) [various] — for an oxygen tent or other equipment neces- 
sary to administer oxygen or for insulin, oxygen, liver extract 
injectible for pernicious anaemia or vitamin B12 for pernicious 
anaemia, for use by the patient as prescribed by a medical 
practitioner; 


(1) [guide dogs, etc.] — on behalf of the patient who is blind 
or profoundly deaf or has severe autism, severe epilepsy or a 
severe and prolonged impairment that markedly restricts the use 
of the patient’s arms or legs, 


(i) for an animal specially trained to assist the patient in cop- 
ing with the impairment and provided by a person or organi- 
zation one of whose main purposes is such training of 
animals, 


(ii) for the care and maintenance of such an animal, including 
food and veterinary care, 


(iii) for reasonable travel expenses of the patient incurred for 
the purpose of attending a school, institution or other facility 
that trains, in the handling of such animals, individuals who 
are so impaired, and 


(iv) for reasonable board and lodging expenses of the patient 
incurred for the purpose of the patient’s full-time attendance 
at a school, institution or other facility referred to in subpara- 
graph (ili); 
(1.1) [transplant costs] — on behalf of the patient who re- 
quires a bone marrow or organ transplant, 


(i) for reasonable expenses (other than expenses described in 
subparagraph (ii)), including legal fees and insurance. premi- 
ums, to locate a compatible donor and to arrange for the 
transplant, and 


(ii) for reasonable travel, board and lodging expenses (other 
than expenses described in paragraphs (g) and (h)) of the do- 
nor (and one other person who accompanies the donor) and 
the patient (and one other person who accompanies the pa- 
tient) incurred in respect of the transplant; 


(1.2) [alterations to home] — for reasonable expenses relat- 
ing to renovations or alterations to a dwelling of the patient who 
lacks normal physical development or has a severe and pro- 
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longed mobility impairment, to enable the patient to gain access 
- to, or to be mobile or functional within, the Signe: provided 
that such expenses y 


(i) are not of a type that would typically be eave to in- 
crease the value of the dwelling, and 


(ii) are of a type that would not normally be incurred by. per- 
_ sons who have normal physical development or who do not 
have a severe and prolonged mobility impairment; 


(1.21) [home construction costs] — for reasonable expenses 
relating to the construction of the principal place of residence, of 
the patient who lacks normal physical:development or has a se- 
vere and prolonged mobility impairment, that can reasonably be 
considered to be incremental costs incurred to enable the patient 
to gain access to, or to be mobile or functional within, the pa- 
tient’s principal place of residence, provided that such expenses 


(i). are not of a.type.that would. typically. be erpeaes to.in- 
crease the value of, the dwelling, and. 


(ii) are of a type that would not normally be incurred by per- 
sons who have normal physical development or who do not 
have a severe and prolonged mobility impairment; 


(1.3) [lip reading and sign language training] — for rea- 
sonable expenses relating to. rehabilitative therapy, including 
training in lip reading and sign language, incurred to adjust for 
the patient’s hearing or speech loss; 


(1.4) [sign language services] — on behalf of the patient 
who has a speech or hearing impairment, for sign language in- 
terpretation services or real-time captioning services, to the ex- 
tent that the payment is made to a person in the business of pro- 
viding such services; — 


(1.41) [note-taking services] — on behalf of the patient who 
has a mental or physical impairment, for note-taking services, if 


(i) the patient has been certified in writing by a medical prac- 
titioner to be a person who, because of that impairment, re- 
quires such services, and 


(ii) the payment is made to a person in the business. of pro- 
viding such services; 


(1.42) [voice recognition software] — on behalf of the pa- 
tient who has a physical impairment, for the cost of voice recog- 
nition software, if the patient has been certified in writing by a 
medical practitioner to be a person who, because of that impair- 
‘ment, requires that software; 


(1.43) [reading services] — on behalf of the patient who is 
blind or has a severe learning disability, for reading services, if 


(i). the patient has been. certified in writing by a medical prac- 
titioner to be a person who, because of that impairment, re- 
quires such services, and 


(ii) the payment is made to a person in the business of pro- 
viding such services; 


(1.44) [deaf-blind intervening services] — on behalf of the 
patient. who is blind and profoundly deaf, for deaf-blind. inter- 
vening services, if the payment is made to a person in the busi- 
ness of providing those services; 


(1.5) [moving expenses] — for reasonable moving expenses 
(within the meaning of subsection 62(3), but not including any 
expense deducted under section 62 for any taxation year) of the 
patient, who lacks normal physical development or has a severe 
and prolonged mobility impairment, incurred for the purpose of 
the patient’s move to a dwelling that is more accessible by the 
patient or in which the patient is more mobile or functional, if 
the total of the expenses claimed under this paragraph by all per- 
sons in respect of the move does not exceed $2,000; 


(1.6) [driveway alterations] — for reasonable expenses relat- 
ing to alterations to the, driveway of the principal place of resi- 
dence of the patient who has a severe and prolonged mobility 
impairment, to facilitate the patient’s access to a bus; 


(1.7) [van for wheelchair] — for a van that, at the time of its 
acquisition or within 6 months after that time, has been adapted 
for the transportation of the patient who requires the use of a 
wheelchair, to the extent of the lesser of $5,000 and 20% of the 
amount by which 


(i) the amount paid for the acquisition of the van 
exceeds 


(ii) the portion, if any, of the amount.-referred to in subpara- 
graph (i) that is included because of paragraph (m) in com- 
puting the individual’s deduction under this section for any 
taxation year; 


(1.8) [caregiver training] — for reasonable expenses (other 
than amounts paid to‘a person’ who was. at the time of the pay- 
ment the individual’s spouse or common-law partner ora person 
under 18 years of age) to train the individual, or a person related 
to the individual, if the training relates to the mental or physical 
infirmity of a person who 


(i) is related to the individual, and 


(ii) is a member of the individual’s household or is dependent 
on the individual for support; 


(1.9) [therapy] — as remuneration for therapy provided to the 
patient because of the patient’s severe and prolonged impair- 
ment, if 


(i), because of the, patient’s do Toca an amount may be 
deducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the taxation year in which the re- 
muneration is paid, 


(ii) the therapy is prescribed by, and administered under the 
general supervision of, 


(A) a medical doctor or a psychologist, in the case of 
mental impairment, and 


(B) a medical doctor or .an occupational therapist, in the 
case of a physical impairment, 

(iii) at the time the remuneration is paid, the payee.is neither 

the individual’s spouse nor an individual,who is under 18 

yeas of age, and 


Proposed Amendment — — 118.2(2)(1.9)(iii) 


t the time the remuneration. is paid, the payee: is 
neither the individual’s spouse or compenonelaw: pais: nor 
under 18 years of age, and a 


Application: The October St, en draft oe subsec. oe will ‘amend sub- - 


expenses: at anc be hictuded 
indi idual s medical Kane credit. Under ee 


(iy) each receipt filed with the Minister to prove payment of 
the remuneration was issued by the payee and contains, 
where the payee is an individual, that individual’s Social In- 
surance Number; 


(1.91) [tutoring services] — as remuneration for tutoring ser- 
vices that are rendered to, and are supplementary to the primary 
education of, the patient who 


(i) has a learning disability or a mental impairment, and 


(ii) has been certified in writing by a medical practitioner to 
be a person who, because of that disability or impairment, 
requires those services, 


if the payment is made to a person ordinarily engaged in the 
business of providing such services to individuals who are not 
related to the payee. 
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(m) [prescribed in regulations] — for any device or equip- 
ment for use by the patient that 


(i) is of a prescribed kind, 
(ii) is prescribed by a medical practitioner, 


(iii) is not described in any other paragraph of this subsec- 
tion, and 


(iv) meets such conditions as may be prescribed as to its use 
or the reason for its acquisition, 


to the extent that the amount so paid does not exceed the 
amount, if any, prescribed in respect of the device or equipment; 


(n) [drugs] — for 


(i) drugs, medicaments or other preparations or substances 
(other than those described in paragraph (k)) 


(A) that are manufactured, sold or represented for use in 
the diagnosis, treatment or prevention of a disease, disor- 
der or abnormal physical state, or its symptoms, or in re- 
storing, correcting or modifying an organic function, 


(B) that can lawfully be acquired for use by the. patient 
only if prescribed by a medical practitioner or dentist, and 


(C) the purchase of which is recorded by a pharmacist, or 


(ii) drugs, medicaments or other preparations or substances 
that are prescribed by regulation; 


(o) [lab tests] — for laboratory, radiological or other diagnos- 
tic procedures or services together with necessary interpreta- 
tions, for maintaining health, preventing disease or assisting in 
the diagnosis or treatment of any injury, illness or disability, for 
the patient as prescribed by a medical practitioner or dentist; 


(p) [dentures] — to a person authorized under the laws of a 
province to carry on the business of a dental mechanic, for the 
making or repairing of an upper or lower denture, or for the tak- 
ing of impressions, bite registrations and insertions in respect of 
the making, producing, constructing and furnishing of an upper 
or lower denture, for the patient; 


(q) [health plan premiums] — as a premium, contribution or 
other consideration under a private health services plan in re- 
spect of one or more of the individual, the individual’s spouse or 
common-law partner and any member of the individual’s house- 
hold with whom the individual is connected by blood relation- 
ship, marriage, common-law partnership or adoption, except to 
the extent that the premium, contribution or consideration is de- 
ducted under subsection 20.01(1) in computing an individual’s 
income from a business for any taxation year; 


(r) [gluten-free food] — on behalf of the patient who has ce- 
liac disease, the incremental cost of acquiring gluten-free food 
products as compared to the cost of comparable non-gluten-free 
food products, if the patient has been certified in writing by a 
medical practitioner to be a person who, because of that disease, 
requires a gluten-free diet; 


(s) [Special Access Programme drugs] — for drugs ob- 
tained under Health Canada’s Special Access Programme in ac- 
cordance with sections C.08.010 and C.08.011 of the Food and 
Drug Regulations and purchased for use by the patient; 


(t) [Special Access Programme devices] — for medical 
devices obtained under Health Canada’s Special Access Pro- 
gramme in accordance with Part 2 of the Medical Devices Regu- 
lations and purchased for use by the patient; or 


(u) [marijuana] — on behalf of the patient who is authorized 
to possess marihuana for medical purposes under the Marihuana 
Medical Access Regulations or section. 56 of the Controlled 
Drugs and Substances Act, for 


(i) the cost of medical marihuana or marihuana seeds pur- 
chased from Health Canada, or 


(ii) the cost of marihuana purchased from an individual who 
possesses, on behalf of that patient, a Designated-person Pro- 
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duction license to produce marihuana under the Marihuana 
Medical Access Regulations or an Exemption for cultivation — 
or production under section 56 of the Controlled Drugs and 
Substances Act. | 


Related Provisions: 20(1)(qq), (rr) — Business deduction for disability-related 
modifications to buildings and disability-related equipment; 20.01 — Deduction from 
business income for private health plan premiums; 63(3)“child care expense’(d) — 
Medical expenses are not child care expenses; 64 — Disability supports deduction for 
attendant care and other expenses; 67.1(1) — Food and entertainment 50% restriction - 
does not apply; 110.7(3) — Northern Canada residents — trips to obtain medical ser- 
vices; 118.04(4) — Home renovation credit (2009-10) and medical expense credit can 
both be claimed for same expense; 118.2(2.1) — Expenses for purely cosmetic proce- 
dures disallowed; 118.2(3) — Deemed medical expense; 118.2(4) — Use of own vehi- 
cle for transportation under (2)(g); 118.3(1)(c) —No disability credit if attendant or 
nursing home care claimed; 118.3(2) — Dependant having impairment; 144.1(10) — 
Employee contributions to employee life and health trust deemed to be contributions to 
private health services plan for 118.2(2)(q) if so identified; 251(6) — Meaning of “con- 
nected by blood relationship, marriage or adoption”. 


History: The opening words of para. 118.2(2)(1) amended to substitute “severe autism, 
severe epilepsy or a severe and prolonged” for “a severe and prolonged”, by 2008, c. 
28, subsec. 16(1), applicable to 2008 et seq. 


Para. 118.2(2)(n) amended by the said c. 28, subsec. 16(2), applicable to expenses in- 
curred after February 26, 2008. It formerly read: 


(n) for drugs, medicaments or other preparations or substances (other than those 
described in paragraph (k)) manufactured, sold or represented for use in the diag- 
nosis, treatment or prevention of a disease, disorder, abnormal physical state, or 
the symptoms thereof or in restoring, correcting or modifying an organic func- 
tion, purchased for use by the patient as prescribed by a medical practitioner or 
dentist and as recorded by a pharmacist; 


Para. 118.2(2)(i) amended by 2006, c. 4, subsec. 62(2), applicable to 2005 et seq. Para. 
118.2(2)(i) formerly read: 


(i) for or in respect of an artificial limb, iron lung, rocking bed for poliomyelitis 
victims, wheel chair, crutches, spinal brace, brace for a limb, iliostomy or colos- 
tomy pad, truss for hernia, artificial eye, laryngeal speaking aid, aid to hearing or 
artificial kidney machine, for the patient; 


Paras. 118.2(2)(1.2) and (1.21) amended by the said 2006, c. 4, subsec. 62(3), applicable 
to expenses incurred after February 22, 2005. They formerly read: 


(1.2) for reasonable expenses relating to renovations or alterations to.a dwelling 
of the patient who lacks normal physical development or has a severe and pro- 
longed mobility impairment, to enable the patient to gain access to, or to be mo- 
bile or functional within, the dwelling; 


(1.21) for reasonable expenses, relating to the construction of the principal place 
of residence of the patient who lacks normal physical development or has a se- 
vere and prolonged mobility impairment, that can reasonably be considered to be 
incremental costs incurred to enable the patient to gain access to, or to be mobile 
or functional within, the patient’s principal place of residence; 


Paras. 118.2(2)(1.43) and (1.44), and (2)(s) to (u), added by the said 2006, c. 4, subsecs. 
62(4), (5), applicable to 2005 et seq. 


Para. 118.2(2)(1.4) amended and paras. (1.41), (1.42) and (r) added by 2003, c. 15, sub- 
secs. 73(1), (2) applicable to 2003 et seq. Para. (1.4) formerly read: 


(1.4) on behalf of the patient who has a speech or hearing impairment, for sign 
language interpretation services, to the extent that the payment is made to a per- 
son engaged in the business of providing such services; 


Para. 118.2(2)(1.21) added by 2001, c. 17, s. 95, applicable to 2000 et seq. 


Para. 118.2(2)(q) amended by the said c. 17, s. 244, to add “common-law partner’, 
applicable to 2001 er seq. except that, if a taxpayer and a person have jointly elected 
pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year and subsequent taxation years. 


Paras. 118.2(2)(a) and (b), subparas. 118.2(2)(b.1)(@ii) and (c)(ii), and paras. 118.2(2) 
(1.8) and (q) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse’’ with “spouse or 
common-law partner’, applicable to 2001 er seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)‘*common-law partner”. 


Subpara. 118.2(2)(b.1)Gi) amended, paras. 118.2(2)(b.2), (2)(1.9) and (1.91) added, by 
2000, c. 19, subsecs. 25(2), (3), applicable to 1999 et seg. The subpara. formerly read: 


(ii) no amount is included under section 63 or 64 or paragraph (b), (c), (d) or (e) 
in computing a deduction claimed in respect of the patient for the taxation year 
in which the remuneration was paid, 


Para. 118.2(2)(1.8) added, and para. 118.2(2)(q) amended by 1999, c. 22, subsecs. 
34(2), (3), applicable to 1998 et seq. Para. (q) formerly read: 


(q) as a premium, contribution or other consideration to a private health services 
plan in respect of one or more of the individual, the individual’s spouse and any 
member of the individual’s household with whom the individual is connected by 
blood relationship, marriage or adoption. 
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The closing words of para. 118.2(2)(b.1) amended, paras. 118.2(2)(1.4) to (1.7) and the 
closing words to para. 118.2(2)(m) added, by 1998, c. 19, subsecs. 23(1.1)—(3), applica- 
ble to 1997 et seg. The closing words of para. (b.1) formerly read: 


to the extent that the total of amounts so paid does not exceed $5,000. (or 
$10,000 where the individual died in the year); 


Para. 118.2(2)(1.3) added by. 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 54(1), applica- 
ble to 1992 et seq. 


Para. 118.2(2)(a) substituted by 1994, c. 7, Sch. VII (1992; c..48), subsec. 9(2), applica- 
ble to 1993 et seq. Para. (a) formerly read: 


(a) to a medical practitioner, dentist or nurse ora public or licensed private hos- 
pital in respect of medical or dental services provided to a person (in this subsec- 
tion referred to as the “patient”) who is the individual, the individual’s spouse or 

any dependant in respect of whom the individual may deduct an amount under 
section 118 from tax payable under this Part by the individual for the taxation 
year in which the expense was incurred; 


Paras. 118.2(2)(b), (b.1) substituted for para. (b) by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 89(1), applicable to. expenses incurred after 1990. Para 118.2(2)(b) formerly 
read: 


(b) as remuneration for one full-time attendant on, or for the full-time care in a 
nursing home of, the patient who has a severe and prolonged mental or physical 
impairment that has been certified as such in prescribed form by a medical prac- 
titioner or, where the impairment is an impairment of sight, by a medical practi- 
tioner or an optometrist; 


Subparas. 118.2(2)(c)(ii), (ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
89(2), applicable to expenses incurred after 1990. Subparas. (c)(ii), (ili) formerly read: 


(ii) the attendant is not 


(A) a person in respect of whom the individual or the individual’s spouse 
deducts an amount under section 118 from tax payable under this Part by the 
individual for the taxation year in which the remuneration is paid, or 


(B) at the time the remuneration is paid, under 18 years of age and connected 
with the individual or the individual’s spouse by blood relationship, mar- 
riage or adoption, and 


(iii) each receipt filed with the Minister to prove payment of the remuneration 
contains the Social Insurance Number of the person who issued the receipt; 


Para. 118.2(2)(h) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 89(3), applica- 
ble to 1988 et seq. Para. 118.2(2)(h) formerly read: 


(h) for reasonable travel expenses (other than expenses described in paragraph 
(g)) incurred in respect of the patient (who was, and has been certified by a med- 
ical practitioner to be, incapable of travelling without the assistance of an attend- 
ant) and one individual who accompanied the patient to obtain medical services 
in a place that is not less than 80 kilometres from the locality where the patient 
dwells if the circumstances described in subparagraphs (g)(iii) to (v) apply; 


Paras. 118.2(2)(i), (i-1) substituted for para.’ (i) and paras: (1), (1.2) substituted by 1994, 
c. 7, Sch. II (1991, c. 49), subsecs. 89(4), (5), (7), applicable to expenses incurred after 
1990. Paras. (i), (1), (1.2) formerly read: 


(i) for or in respect of an artificial limb, iron lung, rocking bed for poliomyelitis 
victims, wheel chair, crutches, spinal brace, brace fora limb, iliostomy or colos- 
tomy pad, cloth diapers or disposable briefs for use by persons who are. inconti- 
nent by reason of illness, injury or affliction, truss for hernia, artificial eye, la- 
ryngeal speaking aid, aid to hearing or artificial kidney machine for the patient; 


(1) on behalf of the patient who is totally blind or’ profoundly deaf, 


(i) for a dog trained to guide or assist a blind or deaf person and provided by 
a person or organization one of whose main purposes is the training of such 
dogs, 


(ii) for the care and maintenance of such a.dog, including food and veterina- 
rian care, 


(iii) for reasonable travel expenses of the patient incurred in travelling to and 
from a school, institution or other place that trains blind or deaf persons in 
the handling of such dogs, and 


(iv) for reasonable board and lodging expenses of the patient incurred while 
the patient is required to live away from the patient’s ordinary place of resi- 
dence because the patient is in full-time attendance at a school, institution or 
other place that trains blind or deaf persons in the handling of such dogs; 


(1.2) for reasonable expenses relating to modifications to a dwelling of the pa- 
tient, who lacks normal physical development or is necessarily confined to a 
wheelchair for a long-continued period of indefinite duration, to enable the pa- 
tient to be mobile ‘and functional within the dwelling; 


Para. 118.2(2)(m) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 89(8). Para. 
118.2(2)(m) formerly read: 
(m) for any device or equipment, not described in any other paragraph of this 
subsection, of a prescribed kind, for use by the patient as prescribed by a medical 
practitioner; 
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Selected Cases: Murphy v..R:, [2010] 6-C.T.C. 2341. (TCC) (Under provincial 
statute, payments for acupuncture were payments to medical practitioner); Greenaway 
v. R., [2010] 3 C.T.C. 2140 (TCC) (Expenditures claimable under different provisions 
may be claimed on basis of most fayourable tax treatment); Ali v. R., [2008] 4 C.T.C. 
245 (FCA); aff’g [2006] 4 C.T.C. 2087 (TCC) (Supplements recommended by physi- 
cian but not recorded by pharmacist not eligible); Chevalier v. R., [2008] 4 C.T.C. 2009 
(TCC) (Organic food and products not within scope of provision; provision does not 
infringe Charter); Breger v. R., [2007] 4 C.T.C. 2133,(TCC) (Medication prescribed by 
doctor and recorded by pharmacist qualified, even if it could have been purchased over 
the counter); Lister v. R., [2007] 1 C.T.C. 137 (FCA) (Two part analysis: whether tax- 
payer has requisite handicap and whether place receiving payment is within scope of 
provision); Roy v. R., 2004 CarswellNat 4481 (TCC) (Therapist under provincial law 
not a doctor; expenses did not qualify as medical expenses); Ray v. R., [2002] 4 C.T.C. 
2590 (TCC) (Requirement for drugs to be recorded by pharmacist disregarded); Dunn 
v. R., [2002] 2 C.T.C. 2007.(TCC) (Medications must be recorded by a pharmacist); 
Banman vy. R., [2001] 2 C.T.C. 2111 (TCC) (Altemative medicine not recognized as 
equivalent of medical practice); Hillier vy. 'R., [2000] 3 C.T.C. 2367 (TCC) (Modifica- 
tions during construction phase may qualify); Flumerfelt v. R., [1999] 3.C.T.C. 2168 
(TCC) (Full-time medical care means person must attend to taxpayer and no one else); 
Revusky y. R., [1997] 2 C.T.C. 2443 (TCC) (Certification valid even though issued 
after travel had occurred). 

Regulations: 5700 (prescribed device or.equipment for 118.2(2)(m)); 5701 (pre- 
scribed drugs or substances for 118.2(2)(n)). 

Interpretation Bulletins: IT-339R2: Meaning of “private health services plan”; IT- 
393R2: Election re tax on rents and timber royalties — non-residents; IT-495R3: Child 
care expenses; IT-519R2: Medical expense and disability tax credits and.attendant care 
expense deduction. 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips (re 118.2(2)(b.1)(iv), (c)@ii)). 


Forms: RC4064: Medical and disability-related information [guide]. 


(2.1) Cosmetic purposes — The medical expenses referred to in 
subsection (2) do not include amounts paid for medical or dental 
services, nor any related expenses, provided purely for cosmetic 
purposes, unless necessary for medical or reconstructive purposes. 


History: Subsec. 118.2(2.1) added by 2010, c. 12, s. 13, applicable to expenses in- 
curred after March 4, 2010. 


(3) Deemed medical expense — For the purposes of subsection 
(1), 
(a) any amount included in computing an individual’s income 
for a taxation year from an office or employment in respect of a 
medical expense described in subsection (2) paid or provided by 
an employer at a particular time shall be deemed to be a medical 
expense paid by the individual at that time; and 


(b) there shall not be included as a medical.expense of an indivi- 
dual any expense to the extent that 


(i). the individual, 
(ii) the person referred to in subsection (2) as the patient, 


(iii) any person related to a person referred to in subpara- 
graph (i) or (ii), or 
(iv) the legal representative of any person referred to in any 
of subparagraphs (i) to (iii) 
is entitled to be reimbursed for the expense, except to the extent 
that the amount of the reimbursement is required to be included 
in computing income and is not deductible in computing taxable 
income. 
Related Provisions: 251(2) — Related persons. 


History: Para. 118.2(3)(b) amended by 1998, c. 19, subsec. 23(4), applicable to! 1997 
et seq. Para. 118.2(3)(b) formerly read: 


(b) there shall not be included as a medical expense of an individual any expense 
for which the individual, the person referred to in subsection (2) as the patient or 
the legal representative of either of them has been or is entitled to'be reimbursed, 
except to the extent that the amount thereof is required to be included in comput- 
ing income under this Part and cannot be deducted in computing taxable income. 


Para. 118.2(3)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 54(2), appli- 
cable to'1992 et seg. Para. (b) formerly read: 


(b) there shall not be included as a medical expense of an individual any expense 
for which the individual or the individual’s legal representative has been or is 
entitled to be reimbursed, except to the extent that its amount is required to be 
included in computing the individual’s income under this Part, 
Interpretation Bulletins: IT-339R2: Meaning of “private health services plan”, IT- 
393R2: Election re tax on rents and timber royalties — non-residents; IT-519R2: Medi- 
cal expense and disability tax credits and attendant care expense deduction. 
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(4) Deemed payment of medical expenses — Where, in cir- | 


cumstances in which a person engaged in the business of providing 
transportation services is not readily available, an individual makes 
use of a vehicle for a purpose described in paragraph (2)(g), the 
individual or the individual’s legal representative shall be deemed 
to have paid to a person engaged in the business of providing trans- 
portation services, in respect of the operation of the vehicle, such 
amount as is reasonable in the circumstances. 

Selected Cases [subsec. 118.2(4)]: Wait v. R., [1997),,2..C.1.€.,26514(LEC) 


(Receipts required for subsec. 118.2(1) expenses; for subsec. 118.2(4) deemed. ex- 
penses, taxpayer need only show expenses were reasonable). 


Selected Cases [s. 118.2]: Noddin v. R., [2005] 1 C.T.C. 2287 (TCC) (No Charter 
violation in requirement for provincial supervision of therapists); Exner v. R., [2002] 4 
C.T.C. 2415 (TCC) (Charter not breached through reduction of benefits available); 
Crockart v. R., [1999] 2 C.T.C. 2409 (TCC) (Provision to be construed liberally, hu- 
manely and compassionately). 

Definitions [s. 118.2]: “amount”, “appropriate percentage”, “business” — 248(1); 
“carrying on business” — 253; “child” — 252(1); “common-law partner”, “common- 
law partnership” — 248(1); “connected” — 251(6); “dentist” — 118.4(2); “employ- 
ment”, “individual”, “legal representative” —248(1); “medical _ practitioner’? — 
118.4(2); “Minister” — 248(1); “month” — Interpretation Act 28, 35(1); “nurse” — 
118.4(2); “office” —248(1); “optometrist” — 118.4(2); “patient”? — 118.2(2)(a); ‘‘per- 
son”, “prescribed”, “private health services plan’ — 248(1); “province” — Interpreta- 
tion Act 35(1);, “regulation” — 248(1); “related” — 251(2); “resident in Canada” — 
250; “self-contained domestic establishment” — 248(1); “tax payable” — 248(2); ‘“‘tax- 
ation year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 3th): 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another per- 
son”; IT-518R: Food, beverages and entertainment expenses. 


118.3 (1) Credit for mental or physical impairment — Where 


(a) an individual has one or more severe and prolonged impair- 
ments in physical or mental functions, 


(a.1) the effects of the impairment or impairments are such that 
the individual’s ability to perform more than one basic activity 
of daily living is significantly restricted where the cumulative 
effect of those restrictions is equivalent to having a marked re- 
striction in the ability to perform a basic activity of daily living 
or are such that the individual’s ability to perform a basic activ- 
ity of daily living is markedly restricted or would be markedly 
restricted but for therapy that 


(i) is essential to sustain a vital function of the individual, 


(ii) is required to be administered at least three times each 
week for a total duration averaging not less than 14 hours a 
week, and 


(ili) cannot reasonably be expected to be of significant bene- 
fit to persons who are not so impaired, 


(a.2) in the case of an impairment in physical or mental func- 
tions the effects of which are such that the individual’s ability to 
perform a single basic activity of daily living is markedly re- 
stricted or would be so restricted but for therapy referred to in 
paragraph (a.1), a medical practitioner has certified in prescribed 
form that the impairment is a severe and prolonged impairment 
in physical or mental functions the effects of which are such that 
the individual’s ability to perform a basic activity of daily living 
is markedly restricted or would be markedly restricted, but for 
therapy referred to in paragraph (a.1), where the medical practi- 
tioner is a medical doctor or, in the case of 


(i) a sight impairment, an optometrist, 

(ii) a speech impairment, a speech-language pathologist, 
(ili) a hearing impairment, an audiologist, 

(iv) an impairment with respect to an individual’s ability in 
feeding or dressing themself, an occupational therapist, 

(v) an impairment with respect to an individual’s ability in 
walking, an occupational therapist, or after February 22, 
2005, a physiotherapist, and 


(vi) an impairment with respect to an individual’s ability in 
mental functions necessary for everyday life, a psychologist, 


(a.3) in the case of one or more impairments in physical or 
mental functions the effects of which are such that the indivi- 
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dual’s ability to perform more than one basic activity of daily 
living is significantly restricted, a medical practitioner has certi- 
fied in prescribed form that the impairment or impairments are 
“severe and prolonged impairments in physical or mental func- 
tions the effects of which are such that the individual’s ability to 
perform more than one basic activity of daily living is signifi- 
cantly restricted and that the cumulative effect of those restric- 
tions is equivalent to having a marked restriction in the ability to 
perform a single basic activity of daily living, where the medical 
practitioner is, in the case of an 

(i) an impairment with respect to the individual’s ability in 

feeding or dressing themself, or in walking, a medical doctor 

or an occupational therapist, and 


(ii) in the case of any other impairment, a medical doctor, | 


(b) the individual has filed for a taxation year with the Minister 
the certificate described in paragraph (a.2) or (a.3), and 


(c) no amount in respect of remuneration for an attendant or care 
in a nursing home, in respect of the individual, is included in 
calculating a deduction under section 118.2 (otherwise than be- 
cause of paragraph 118.2(2)(b.1)) for the year by the individual 
or by any other person, 


there may be deducted in computing the individual’s tax payable 
under this Part for the year the amount determined by the formula 


Ax(B+C) 
where 
A is the appropriate percentage for the year, 
Bis $6,000, and 
C's 
(a) where the individual has not attained the age of 18 years 
before the end of the year, the amount, if any, by which 


(i) $3,500 
exceeds 
(ii) the amount, if any, by which 


(A) the total of all amounts each of which is an 
amount paid in the year for the care or supervision of 
the individual and included in computing a deduction 
under section 63, 64 or 118.2 for a taxation year 


exceeds 
(B) $2,050, and 
(b) in any other case, zero. 


Related Provisions: 6(16) — Non-taxable disability-related employment benefits; 
64 — Disability supports deduction for attendant care and other expenses; 108(1) — 
Preferred beneficiary election available after 1995 only to beneficiary with severe and 
prolonged impairment; 117.1(1) — Indexing for inflation; 118.03(2.1) — Additional 
fitness credit for child eligible for 118.3 credit; 118.05(1)“specified person” —. Disabil- 
ity Home Purchase Credit; 118.2 — Credit for medical expenses; 118.3(1.1) — Deter- 
mining time spent on therapy; 118.3(4) — Additional information requested by CRA; 
118.4(1) — Meaning of severe and prolonged impairment; 118.4(2) — Reference to 
medical practitioner; 118.6(3) — Education credit for disabled individuals; 118.8 — 
Transfer of unused credits to spouse; 118.91 — Individual resident in Canada for part 
of year; 118.92 — Ordering of credits; 118.93 — Credits in separate returns; 118.94 — 
Computing tax payable by a non-resident individual; 118.95(b) — Application in year 
individual becomes bankrupt; 122.7(3) — Working Income Tax Benefit — disability 
supplement, 146.4(1)“DTC-eligible individual” — Registered disability savings plan 
for person eligible for 118.3 credit; 152(1.01), (1.2) — eligibility for credit can be ap- 
pealed to Tax Court. 


History: Para. 118.3(1)(b) amended by by 2007, c. 2, s. 22 to substitute “(a.2) or (a.3)” 
for “(a.2)”, applicable to 2005 et seq. 


Para. 118.3(1)(a), the opening words of para. (a.1), and para. (a.2) amended, and para. 
(a.3) added, by 2006, c. 4, subsecs. 63(1) to (3), applicable to 2005 et seg. The 
amended portions formerly read: ’ 


(a) an individual has a severe and prolonged mental or physical impairment, 


(a.1) the effects of the impairment are such that the individual’s ability to per- 
form a basic activity of daily living is markedly restricted or would be markedly 
restricted but for therapy that 


(a.2) in the case of 
(i) a sight impairment, a medical doctor or an optometrist, 
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(i.1) a. speech - impairment, 
pathologist, 


a medical doctor or a speech-language 


(ii) a hearing impairment, a medical doctor or an audiologist, 
~ (iii) an impairment with respect to an individual’s ability in feeding or dress- 
ing themself, or in walking, a medical doctor or an occupational therapist, 
(iv) an impairment with respect to an individual’s ability in perceiving, 
thinking and remembering, a medical doctor or a psychologist, and 
(v) an impairment not referred to in any of subparagraphs (i) to (iv), a medi- 
cal doctor 
has certified in prescribed form that the impairment is a severe ‘and prolonged 
mental or physical impairment the effects of which are such that the individual’s 
ability to perform. a basic activity of daily living is markedly, restricted or would 
be markedly restricted but for therapy referred to in paragraph (a.1), 


Subpara. 118.3(1)(a.2)(ii) amended by 2003, c. 15, subsec. 7A(1), applicable to 2003 et 
seq. Subpara. (a:2)(ili) formerly read: 


(iii) an impairment with respect to an individual’s ability in feeding and dressing 
“themself, or in walking; a medical doctor or an occupational therapist, 


Para. 118.3(1)(a.1) amended ae 2001, c. 17, subsec. 96(2), applicable to 2000 et seq. 
Para. (a.1) formerly read: 
(a.1) the effects of the impairment are such that the individual’s ability to per- 
form a basic activity of daily living is markedly restricted, 


Subpara. 118.3(1)(a.2)(i.1) added by the said c. 17, subsec. 96(4), applicable to certifi- 
cations made after October 17, 2000. 

The closing words of para. 118.3(1)(a.2) amended by the said c.,17, subsec. 96(5), 
applicable to 2000 et seg., to add “or would be markedly restricted but for therapy 
referred to in paragraph (a.1)’. 

The portion of subsec. 118.3(1) after para. (c) amended by the said c. 17, subsec. 96(6), 
applicable to 2000 et seq., except that, in its application to 2000, the references to 
“$6,000”, “$3,500” and “$2,050” in the descriptions of B and C in the formula, as 
amended, shall be read as references to “$4,293”, “$2,941” and “$2,000”, respectively. 
That portion formerly read: 


for the purposes of computing the tax payable vihtier this Part by the individual 
for the year, there may be deducted an amount determined by the formula 


Ax $4,118°° 

where 

A is the appropriate percentage for the year. 
Subpara. 118.3(1)(a.2)(iii) renumbered as subpara. (v) and amended, and subparas. (iii) 
and (iv) added; by 1999, c. 22, subsec..35(1), applicable to certifications, made, after 
February 24, 1998 Subpara.. (iii) formerly read:. 

(iii) an impairment not referred to in subparagraph (i) or (ii), a medical doctor 
Para. 118.3(1)(a.2) amended by 1998, c. 19, s. 24, applicable. to certifications made 
after February 18, 1997. Para. 118.3(1)(a.2) formerly read: 


(a.2) a medical doctor, or where the impairment is an impairment of-sight, a 
medical doctor or an optometrist, has certified in prescribed form that the indivi- 
dual has a severe and prolonged mental or physical impairment the effects of 
which are such that the individual’s ability to perform a basic activity of daily 
living is markedly restricted, 
Subsec: 118.3(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 90(1), (3), 
applicable to 1991 et seg. Subsec. 118.3(1) formerly read: 


118.3 (1) Where 


(a)an individual ‘has a severe and prolonged mental or physical impairment 
that has been certified as such in prescribed form by a medical practitioner 
or, where the impairment is an impairment of sight, by a medical practitioner 
or an optometrist, 


(b) the individual has filed for a taxation year with the Minister the certifi- 
cate described in paragraph (a), and 


(c) no amount in respect of remuneration for an attendant, or care in a nurs- 
ing home, by reason of the mental or physical impairment of the individual 
is included in calculating a deduction under subsection 118.2(1) for the year 
by the individual or by any other person, 


for the purposes of computing the tax payable under this Part by the individual 
for the year, there may be deducted an amount determined by the formula 


Ax $3,236" 
where 
A. is the appropriate percentage for the year. 


Selected Cases [subsec. 118.3(1)]: Froese v. R., [1998] 3 C.T.C. 2237 (TCC) 
(Erroneous tick-mark by doctor not conclusive); Lowe v. Canada, [1995 CALC. 


24Indexed by 117.1 after 1998 — ed. 
33indexed by 117.1 after 1991 — ed. 


S. 118.3(2)(c) 


2392 (TCC) (Colostomate did not qualify for credit); Brookshaw v. Canada, [1994] 2 
C.T.C. 2360 (TCC) (Crohn’s disease qualified for credit). 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-495R3: Child 
care expenses. See also at end of s, 118.3. 
Information Circulars: 07-1: Taxpayer relief provisions. 


Forms: RC4064: Medical and disability-related information [guide]; T2201: Disabil- 
ity tax credit certificate. 


(1.1) Time spent on therapy — For the purpose of paragraph 
118.3(1)(a.1), in determining whether therapy is required to be ad- 
ministered at least three times each week for a total duration aver- 
aging not less than an average of 14 hours a week, the time spent.on 
administering therapy 


(a) includes only time spent on activities ‘that require the indivi- 
dual to take time away from normal everyday activities in order 
to receive the therapy; 


(b) in the case of therapy that requires a regular dosage of medi- 
cation that is required to be adjusted on a daily basis, includes 
(subject to paragraph (d)) time spent on activities that are di- 
rectly related to the determination of the dosage of the 
medication; 


(c) in the case of a child who is unable to perform the activities 
related to the administration. of the therapy as a result. of the 
child’s age, includes the time, if any, spent by, the child’s pri- 
mary caregivers performing or supervising those activities for 
the child; and 


(d) does not include time spent on activities related to dietary or 
exercise restrictions or regimes (even if these restrictions or re- 
gimes are a factor in determining the daily dosage. of medica- 
tion), travel time, medical appointments, shopping for medica- 
tion or recuperation after therapy. 


History: Subsec. 118.3(1.1) added by 2006, c. 4, subsec. 63(4), applicable to 2005 et 
seq. 


(2) Dependant having impairment — Where 
_ (a) an individual has, in respect of a person (other than:a person 
in respect of whom the person’s spouse or common-law partner 
deducts for a taxation year an amount under section 118 or 
118.8) who is resident in Canada at any time in the year and who 
is entitled to deduct an amount under subsection (1) for the year, 


(i) claimed for the year a deduction under subsection 118(1) 
because of 


(A) paragraph (b) of the incom aul of B in that subsec- 
tion, or 


(B) paragraph (c.1) or (d) of that.description where, the 
person is a parent, grandparent, child, grandchild, brother, 
sister, aunt, uncle, nephew or-niece of the individual, or of 
the individual’s spouse or common-law partner, or 


(ii) could have claimed for the year a:deduction referred to in 
subparagraph (i) in respect of the person if 


(A) the person had no income for the. year and had at- 
tained the age of 18 years before the end of the year, and 


(B) in the case of a deduction referred’to in clause (i)(A), 
the individual were not married or not in a common-law 
partnership, and 


(b) no amount in respect of remuneration for an attendant, or 
care in a nursing home, because of that person’s mental or phys- 
ical impairment, is included in calculating a deduction under 
section 118.2 (otherwise than under paragraph 118-2(2)(b.1)) for 
the year by the individual or by any other person, 


there may be deducted, for the purpose of computing the tax paya- 
ble under this Part by the individual for the year; the amount, if any, 
by which 


(c) the amount deductible iinide subsection (1) in computing that 
person’s tax payable under this Part for the year 
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exceeds 


(d) the amount of that person’s tax payable under this Part for 
the year computed before any deductions under this Division 
(other than under sections 118 to 118.06 and 118.7). 
Related Provisions: 63(1)(e)(ii)(A)(ID), 63(2)(b)G@)(B), 63(3)“child care ex- 
pense”’(c)(i)(B) — Higher child care expenses deduction for disabled child over 7; 
118.031(3) — Enhanced Children’s Arts Tax Credit for child with disability; 
118.3(3) — Apportionment of credit between taxpayers; 118.3(4) — Additional infor- 
mation requested by CRA; 118.8 — Transfer of disability credit to spouse; 118.91 — 
Individual resident in Canada for part of the year; 118.92 — Ordering of credits; 
118.93 — Credits in separate returns; 118.94 — Computing tax payable by a non-resi- 
dent individual; 118.95(b) — Application in year individual becomes bankrupt; Can- 
ada-U.S. Tax Treaty:Art. XXV:3 — US-resident dependant qualifies. 
History: Para. 118.3(2)(d) amended by 2011, ¢: 24, s. 28 to substitute “118 to 118.06” 
for “118 to 118.05”, applicable to 2011 ef seq. 
Para. 118.3(2)(d) amended by 2009, c. 31, subsec. 5(2) to substitute “under sections 
118 to 118.05 and 118.7” for “sections 118 and 118.7”, applicable to 2009 et seq. 
Cl. 118.3(2)(a)(i)(B) amended by 2001, c, 17, subsec. 96(7), applicable to 2000 et seq. 
The clause formerly read: 
(B) paragraph (c.1) or (d) of that description where the person is the individual’s 
parent, grandparent, child or grandchild, or 
Cl. 118.3(2)(a)(i)(B) amended by 2000, c. 12, s. 132, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. The clause formerly read: 
(B) in the case of a deduction referred to in clause (i)(A), the individual were not 
married, and 
Para. 118.3(2)(a) amended by 1999, c. 22, subsec. 35(2), applicable to 1998 et seq. The 
para. formerly read: 
(a) an individual has, in respect of a person (other than a person in respect of 
whom the person’s spouse deducts for the year an amount under section 118 or 
118.8) who is resident in Canada at any time in a taxation year and who is enti- 
tled to deduct an amount under subsection (1) for the year, claimed for the year a 
deduction under subsection 118(1) because of 


(i) paragraph (b) of the description of B in subsection 118(1), or 
(ii) paragraph (d) of the description of B in subsection 118(1) where that 
person is the individual’s child or grandchild, 


or, where that person is the individual's parent, grandparent, child or grandchild, 
could have claimed such a deduction if the individual were not married and that 
person had no income for the year and had attained the age of 18 years before the 
end of the year, and 


Subparas. 118.3(2)(a)(i) and (ii) amended by 1997, c. 25, s. 27, applicable April 25, 
1997. Subparas. (a)(i) and (ii) formerly read: 

(i) paragraph 118(1)(b), or 

(ii) paragraph 118(1)(d) where that person is the individual’s child or grandchild, 
The closing words of para. 118.3(2)(a) substituted by 1994, c. 21, s. 53, applicable to 
1993 et seg. The closing words formerly read: 


or, where that person is the individual’s parent, grandparent, child or grandchild, 
could have claimed such a deduction if the individual were not married and that 
person had no income for the year, and 


Para. 118.3(2)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 55, applicable to 
1991 et seg. Para. (b) formerly read: 


(b) no amount in respect of remuneration for an attendant, or care in a nursing 
home, by reason of that person’s mental or physical impairment, is included in 
calculating a deduction under subsection 118.2(1) for the year by the individual 
or by any other person, 


That portion of para. 118.3(2)(a) preceding subpara. (i) substituted by 1994, c. 7, Sch. 
Il (1991, c. 49), subsec. 90(2), applicable to 1988 et seq. That portion formerly read: 


(a) an individual has, in respect of a person who is resident in Canada at any time 
in a taxation year and who is entitled to deduct an amount under subsection (1) 
for the year, claimed for the year a deduction under subsection 118(1) by reason 
of 


Interpretation Bulletins: See list at end of 118.3. 
Information Circulars: 07-1: Taxpayer relief provisions, 
Forms: RC4064: Medical and disability-related information [guide]. 


(3) Partial dependency [appointment of credit] — Where 
more than one individual is entitled to deduct an amount under sub- 
section (2) for a taxation year in respect of the same person, the 
total of all amounts so deductible for the year shall not exceed the 
maximum amount that would be deductible under that subsection 
for the year by an individual in respect of that person if that indivi- 
dual were the only individual entitled to deduct an amount under 
that subsection in respect of that person, and where the individuals 
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cannot agree as to what portion of the amount each can deduct, the 
Minister may fix the portions. | 


(4) Additional information — Where a claim under this section 

or under section 118.8 is made in respect of an individual’s 

impairment | 
(a) if the Minister requests in writing information with respect to 
the individual’s impairment, its effects on the individual and, 
where applicable, the therapy referred to in paragraph (1)(a.1) 
that is required to be administered, from any person referred to 
in subsection (1) or (2) or section 118.8 in connection with such 
a claim, that person shall provide the information so requested to 
the Minister in writing; and 


(b) if the information referred to in paragraph (a) is provided by 
a person referred to in paragraph (1)(a.2), the information so 
provided is deemed to be included in a certificate in prescribed 
form. 


Proposed Amendment — 118.3(4)(b 


oe 


referred to in paragraph 118.3(1)(a.3), which was added by 


Related Provisions: 162(7)— Penalty for failure to comply with request for 
information. 


History [subsec. 118.3(4)]: Subsec. 118.3(4) amended by 2001, c. 17, subsec. 
96(8), applicable to 2000 et seg. Subsec. 118.3(4) formerly read: 


(4) Department of Human Resources Development — The Minister may 
obtain the advice of the Department of Human Resources Development as to 
whether an individual in respect of whom an amount has been claimed under 
subsection (1) or (2) has a severe and prolonged impairment, the effects of which 
are such that the individual’s ability to perform a basic activity of daily living is 
markedly restricted, and any person referred to in subsection (1) or (2) shall, on 
request in writing by that Department for information with respect to an indivi- 
dual’s impairment and its effects on the individual, provide the information so 
requested. 


Subsec. 118.3(4) amended by 1996, c. 11, para. 97(1)(e), to substitute “Department of 
Human Resources Development” for “Department of National Health and Welfare”, in 
force July 12, 1996. 


Subsec. 118.3(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 90(3), applicable to 
1991 et seq. 


Selected Cases [s. 118.3]: Jasper v. R., [2003] 2 C.T.C. 2492 (TCC) (Doctor’s 
testimony explained shortcomings in signed certificate); Buchanan v. R., [2002] 3 
C.T.C, 301 (FCA) (Medical certificate may be ignored or treated as positive if doctor 
misinterprets the law); Maclsaac vy. R., [2000] 1 C.T.C. 307 (FCA) (Provision of pre- 
scribed form is mandatory, not merely directory); Radage v. Canada, [1996] 3 C.T.C. 
2510 (TCC) (Provisions to be construed liberally, humanely and compassionately, not 
narrowly and technically, without ignoring narrowness of statutory language); 
Noseworthy v. Canada, [1996] 2 C.T.C. 2006 (TCC) (Inability to get out of bed inter- 
fered with ordinary course of life). 


Definitions [s. 118.3]: “amount” — 248(1); “appropriate percentage” — 248(1); 
“audiologist” — 118.4(2); “aunt” — 252(2)(e); “basic activity of daily living” — 
118.4(1)(c), (d); “brother” — 252(2)(b); “Canada” — 255; “child” — 252(1); “com- 
mon-law partner”, “common-law partnership” — 248(1); “dressing” — 118.4(1)(f); 
“feeding” — 118.4(1)(e); “grandparent” — 252(2)(d); “individual” — 248(1); “mark- 
edly restricted’ — 118.4(1)(b); “medical doctor” — 118.4(2); “Minister? — 248(1); 
“nephew”, “niece” — 252(2)(g); “occupational therapist” — 118.4(2); “optome- 
trist” — 118.4(2); “parent” — 252(2)(a); “person”, “prescribed” — 248(1); “pro- 
longed” — 118.4(1)(a); “psychologist” — 118.4(2); “resident in Canada” — 250; “sis- 
ter” — 252(2)(c); “speech-language pathologist” — 118.4(2); “taxation year” — 249; 
“uncle” — 252(2)(e); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins [s. 118.3]: IT-171R2: Non-resident individuals — compu- 
tation of taxable income earned in Canada and non-refundable tax credits (archived); 
IT-326R3: Returns of deceased persons as “another person”; IT-393R2: Election re tax 
on rents and timber royalties — non-residents; IT-495R3: Child care expenses; IT- 
516R2: Tuition tax credit; IT-519R2: Medical expense and disability tax credits and 
attendant care expense deduction. 
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Forms [s. 118.3]: T929: Disability supports deduction; T2201: Disability tax credit 
certificate. 


118.4 (1) Nature of impairment — For the purposes of subsec- 
tion 6(16), sections 118.2 and 118.3 and this subsection, 


(a) an impairment is prolonged where it has lasted, or can rea- 
sonably be expected to last, for a continuous period of at least 12 
months; 
Selected Cases [para. 118.4(1)(a)]: tends v. R., [2008] 1 C.T.C. 2326 ena eu 
blindness required to obtain benefit). 
(b) an individual’s ability to perform a basic activity of daily 
living is markedly restricted only where all or substantially all of 
the time, even with therapy and the use of appropriate devices 
and medication,, the individual is blind or is unable (or requires 
an inordinate amount of time) to perform a basic siete of 
daily living; 


(b.1) an individual is considered to have the equivalent of a 
marked restriction in a basic activity of daily living only where 
all or substantially all of the time, even with therapy and the use 
of appropriate devices and medication, the individual’s ability to 
perform more than one basic activity of daily living (including 
for this purpose, the ability to see) is significantly restricted, and 
the cumulative effect of those restrictions is tantamount to the 
individual’s ability to perform a basic activity of daily living be- 
ing markedly restricted; 


(c)-a basic: activity of daily living in-relation to-an individual 
means 

(i) mental functions necessary for everyday life, 

(ii) feeding oneself or dressing oneself, 


Selected Cases [subpara. 118.4(1)(c)(ii)]: Mercier v.. R., [1998] 2 C.T.C. 2610 
(TCC) (“And” should be read as “or’). 


(iii) speaking so as to be understood, in a quiet setting, by 
another person familiar with the individual, 
(iv) hearing so as to understand, in a quiet setting, another 
person familiar with the individual, 
(v) eliminating (bowel or bladder functions), or 
(vi) walking; 
(c.1) mental functions necessary for everyday life include 
(i) memory, 
(ii) problem solving, goal-setting and judgement (taken to- 
gether), and 
(iii) adaptive functioning; 
(d) for greater certainty, no other activity, including working, 


housekeeping or a social or recreational activity, shall be consid- 
ered as a basic activity of daily living; 


(e) feeding oneself does not include 
(i) any of the activities of identifying, finding, shopping for 
or otherwise procuring food, or 
(ii) the activity of preparing food to the extent that the time 
associated with the activity would not have been necessary in 
the absence of a dietary restriction or regime; and 
(f) dressing oneself does not include any of the activities of 
identifying, finding, shopping for or otherwise _ procuring 
clothing. 


History: Paras. 118.4(1)(b.1) and (c.1) added, subpara. 118.4(1)(c)G@) amended, by 
2006, c. 4, subsecs. 64(1) to (3), applicable to 2005 et seq. Subpara (c)(i) formerly read: 


(i) perceiving, thinking and remembering, 


Subpara. 118.4(1)(c)(ii) amended, paras. (e) and (f) added, by 2003, c. 15, subsecs. 
75(1), (2), applicable to 2003 et seg. Subpara. (c)(ii) formerly read: 


(ii) feeding and dressing oneself, 
Subsec. 118.4(1) substituted by 1994,'c. 7, Sch. II (1991, c. 49), s. 91, applicable to 
1991 et seg. Subsec. 118.4(1) formerly read: 

118.4 (1) For the purposes of sections 63, 118.2 and 118.3, 


(a)'a person shall be considered to have a severe and prolonged impairment 
only if by reason thereof the person is markedly restricted in the person’s 


S. 118.5(1)(a)(ii) 


activities of daily living and ‘the impairment has lasted or can reasonably be 
expected to last for a continuous period of at least 12 months; and 


(b) the Minister may. obtain the advice.of the Department of National Health 
and Welfare as to whether a person has a severe and prolonged impairment. 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another per- 
son”; IT-519R2: Medical expense and disability tax credits and attendant care expense 
deduction. 


(2) Reference to medical practitioners, etc. — For the pur- 
poses of sections 63, 64, 118.2, 118.3 and 118.6, a reference to an 
audiologist, dentist, medical doctor, medical practitioner, nurse, oc- 
cupational therapist, optometrist, pharmacist, physiotherapist, psy- 
chologist or speech-language pamologst is a reference to a person 
authorized: to practise as such, 


(a) where the reference is used in respect of a service rendered to 
a taxpayer, pursuant to the laws of the jurisdiction in which the 
service is rendered; 


(b) where the reference is used in respect of a certificate issued 
by the person in respect of a taxpayer, pursuant to the laws of 
the jurisdiction in which the taxpayer resides or of a province; 
and 


(c) where the reference is used in respect of a prescription issued 
by the person for property to be provided to or for the use of a 
taxpayer, pursuant to the laws of the jurisdiction in which the 
taxpayer resides, of a province or of the jurisdiction in which the 
property is provided. 

History [subsec. 118.4(2)]: The opening words of subsec. 118.4(2) amended by 


2006, c. 4, subsec. 64(4), to add a reference to s. 64 applicable to 2004 et seq., and 
“physiotherapist” applicable after February 22, 2005. 


The opening words of subsec. 118.4(2) amended by 2001, c. 17, s. 97, to substitute 
“psychologist or speech-language pathologist” for “or psychologist’, applicable to cer- 
tifications made. after October 17, 2000. 


The opening words of subsec. 118.4(2) amended by, 1999, c. 22, s. 36, applicable after 
February 24, 1998. The opening words formerly read: 


(2) For the purposes of sections 63, 118.2 and 118.3, a reference to an audiolo- 
gist, dentist, medical doctor, medical practitioner, nurse, optometrist or pharma- 
cist is a reference to a person authorized to practice as such 


The opening words of subsec. 118.4(2) amended by 1998, c. 19, subsec. 25(1), applica- 
ble to taxation years that end after November 1991 except that the reference to “an 
audiologist” is applicable after February 18, 1997. The opening words formerly read: 


(2) For the purposes of sections 63, 118.2 and 118.3, a reference to a medical 
practitioner, dentist, pharmacist, nurse or optometrist is a reference to a person 
authorized to practice as such, 


Selected Cases [subsec. 118.4(2)]: Murphy v..R., [2010]'6 C.T.C. 2341 (TCC) 
(Under provincial statute, payments for acupuncture were payments to medical 
practitioner); Couture v. R., [2009] 2 C.T.C. 80 (FCA); rev’g 2008 CarswellNat 739 
(TCC) (“Authorized” is not the same as “permitted’’). 


Selected Cases [s. 118.4]: Buchanan v. R., [2002] 3 C.T.C, 301 (FCA) (Medical 
certificate may be ignored or treated as positive if doctor misinterprets the law); 
Radage v. Canada, [1996] 3 €.T.C. 2510 (TCC) (Provisions to'be contrued liberally, 
humanely and compassionately, not narrowly and technically, without ignoring narrow- 
ness: of statutory language); Noseworthy, v. Canada, [1996] 2 C.1.C. 2006 (TCC) (In- 
ability to get out of bed interfered with ordinary course of life). 

Definitions [s. 118.4]: “basic activity of daily living” — 118.4(1)(c); (d);. “dress- 
ing” — 118.4(1)(f); “feeding” — 118.4(1)(e); “individual” — 248(1); “mental func- 
tions necessary for everyday life’ — 118.4(1)(c.1); “Minister”, “person”, “property” — 
248(1); “province” — Interpretation Act 35(1); “taxpayer” — 248(1). 


Forms [s. 118.4]: T2201: Disability tax credit certificate. 


118.5 (1) Tuition credit — For the purpose of computing the tax 
payable under this Part by an individual for a taxation year, there 
may be deducted, 


(a) [institution in Canada] — subject to subsection (1.1), 
where the individual was during the year a student enrolled at an 
educational institution in Canada that is 


(i) a university, college or other educational institution pro- 
viding courses at a post-secondary school level, or 


(ii) certified by the Minister of Human Resources and. Skills 
Development to be an educational institution providing 
courses, other than courses designed for university credit, 
that furnish a person with skills for, or improve a person’s 
skills in, an occupation, 
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an amount equal to the product obtained when the appropriate 
percentage for the year is multiplied by the amount of any fees 
for the individual’s tuition paid in respect of the year to the edu- 
cational institution, except to the extent that those fees 


(ii.1) are paid to an educational institution described in sub- 
paragraph (i) in respect of courses that are not at the post- 
secondary school level, 


(ii.2) are paid to an educational institution described in sub- 
paragraph (ii) if | | 
(A) the individual had. not attained the age of 16 years 
before the end of the year, or 


(B) the purpose of the individual’s enrolment at the insti- 
tution cannot reasonably be regarded as being to provide 
the individual with skills, or to improve the individual’ s 
skills, in an occupation, 


(iii) are paid on the individual’s behalf by the individual’s 
employer and are not included in computing the individual’s 
income, 


Proposed Amendment — 118.5(1)(a)(iii) 


(iii) are paid on behalf of, or reimbursed to, the individual 
by the individual’s employer and the amount paid or reim- 
_ bursed is not included in the individual’s income, 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 69, will 
amend subpara. 118.5(1)(a)(iii) to read as above, in force on Royal Assent. 
Technical Notes (July 2010): Subsection 118.5(1) provides a tax credit in respect 
of tuition fees paid to certain educational institutions. Subparagraph 118.5(1)(a)(iii) 
provides that an amount paid on behalf of an individual by the individual’s employer 
is not eligible for the credit unless the amount is required to be included in comput- 
ing the individual’s income. Subparagraph 118.5(1)(a)(iii) is amended, applicable on 
Royal Assent, to clarify that an amount paid by the individual, for which the indivi- 
dual is reimbursed by the individual’s employer, is also not eligible for the credit 
unless the reimbursement is required to be included in computing the individual’s 
income. 


(ii.1) are fees in respect of which the individual is or was 
entitled to receive a reimbursement or any form of assistance 
under a program of Her Majesty in right of Canada or a prov- 
ince designed to facilitate the entry or re-entry of workers 
into the labour force, where the amount of the reimbursement 
or assistance is not included in computing the individual’s 
income, 


(iv) were included as part of an allowance received by the 
individual’s parent on the individual’s behalf from an em- 
ployer and are not included in computing the income of the 
parent by reason of subparagraph 6(1)(b)(ix), or 


(v) are paid on the individual’s behalf, or are fees in respect 
of which the individual is or was entitled to receive a reim- 
bursement, under a program of Her Majesty in right of Can- 
ada designed to assist athletes, where the payment or reim- 
bursement is not included in computing the individual’s 
income; 

Related Provisions: 118.5(1.1) — Minimum $100 fees per institution. See also 

Related Provisions at end of s. 118.5. 

History: The portion of para. 118.5(1)(a) before subpara. (11.1) amended by 2011, c. 

24, subsec. 29(1), applicable to 2011 et seq. That portion formerly read: 


(a) where the individual was during the year a student enrolled at an educational 
institution in Canada that is 


(i) a university, college or other educational institution providing courses at 
a post-secondary school level, or 


(ii) certified by the Minister of Human Resources and Skills Development to 
be an educational institution providing courses, other than courses designed 
for university credit, that furnish a person with ‘skills for, or improve a per- 
son’s skills in, an occupation, 


an amount equal to the product obtained when the appropriate percentage for the 
year is multiplied by the amount of any fees for the individual’s tuition paid in 
respect of the year to the educational institution if the total of those fees exceeds 
$100, except to the extent that those fees 


Subpara. 118.5(1)(a)(ii) amended by 2005, c: 34, subpara. 80(f)(i), to substitute “Min- 
ister of Human Resources and Skills Development” for “Minister of Human Resources 
Development’, proclaimed in force October 5, 2005. 
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| 
Subpara. 118.5(1)(a)(v) added by 1998, c. 19, s. 135, applicable to 1994 er Seq?! SGA 
Subpara. 118.5(1)(a)(ii) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in. 
force July 12, 1996. too St 


That portion of para. 118.5(1)(a) between subparas. (ii) and (iii) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), s. 56, applicable to 1992 et seg. That portion formerly read: 


an amount equal to the product obtained when the appropriate percentage for the 
year is multiplied by the amount of any fees for the individual’s tuition paid in 
respect of the year to the educational institution if the'total of those fees exceeds ~ 
$100 and, in the case of an educational institution described in subparagraph (ii), 
the individual is enrolled therein to obtain skills for, or improve the individual’s 
skills in, an occupation, except to the extent that those fees ae ) 


Subpara. 118.5(1)(a)(iii.1) added by 1994, c. 7, Sch. II (1991, c. 49), s. 92, applicable 
to 1988 et seg, 


Selected Cases [para. 118.5(1)(a)]: Abdalla v. R., [2011] 5 C:-T.C. 2165 (TCC) 
(“Course” included more than one course in a program of study); Setchell v. R., [2006] 
2 C.T.C. 2259 (TCC) (Tuition fees regarded as business expense). 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-393R2: 
Election re tax on rents and timber royalties — non-residents; IT-470R: Employees’ 
fringe benefits; IT-516R2: Tuition tax credit. 


Information Circulars: 75-23: Tuition fees and charitable donations paid to privately 
supported secular and religious schools; 07-1: Taxpayer relief provisions. 


Forms: T2202A: Tuition, education, and textbook amounts certificate; TL11B: Tui- 
tion, education, and textbook amounts certificate — Flying school or.club. 


(b) [university outside Canada] — where the individual was 
during the year a student in full-time attendance at a university 
outside Canada in a course leading to a degree, an amount equal 
to the product obtained when the appropriate percentage for the 
year is multiplied by the amount of any fees for the individual’s 
tuition paid in respect of the year to the university, except any 
such fees 


(1) paid in respect of a course of less than three consecutive 
weeks duration, 


(ii) paid on the individual’s behalf by the individual’s em- 
ployer to the extent that the amount of the fees is not in- 
cluded in computing the individual’s income, or 


(iii) paid on the individual’s behalf by the employer of the 
individual’s parent, to the extent that the amount of the fees 
is not included in computing the income of the parent by rea- 
son of subparagraph 6(1)(b)(ix); 


Related Provisions: See Related Provisions at end of 118.5. 


History: Subpara. 118.5(1)(b)(i) amended by 2011, c. 24, subsec. 29(2), applicable to 
tuition fees paid for 2011 et seq. 


Selected Cases [para. 118.5(1)(b)]: McGrath v. R., [2007] 4 C.T.C. 2076 (TCC) 
(On-line attendance acceptable for tuition credit); Valente v. R., [2006] 3 C.T.C. 2048 
(TCC) (Full-time attendance at online university does not require physical attendance); 
Fayle v. R., [2005] 1 C.T.C. 2840 (TCC) (Despite same number of hours as 13-week 
course, 6-week course did not qualify); R. v. Gaudet, [1978] C.T.C. 686 (FCA) (Seven 
hours per week in classes in “qualifying educational program” and 10 hours per week 
preparing therefor not “full time”). 


Interpretation Bulletins: IT-516R2: Tuition tax credit. 


Forms: TLI1A: Tuition, education, and textbook amounts certificate — University 
outside Canada. 


(c) [Cross-border commuter] — where the individual re- 
sided throughout the year in Canada near the boundary between 
Canada and the United States if the individual ae 


(i) was at any time in the year a student enrolled at an educa- 
tional institution in the United States that is a university, col- 
lege or other educational institution providing courses at a 
post-secondary school level, and 


(ii) commuted to that educational institution in the United 
States, 


an amount equal to the product obtained when the appropriate 
percentage for the year is multiplied by the amount of any fees 
for the individual’s tuition paid in respect of the year to the edu- 
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cational institution if those fees exceed $100, except to the ex- 
tent that those fees 
(iii) are paid on the individual’s behalf by the individual’s 
employer and are not included in computing the individual’s 
income, or 


(iv) were included as part of an allowance received by the 
individual’s parent on the individual’s behalf from an em- 
ployer and are not included in computing the income of the 
parent by reason of subparagraph 6(1)(b)(ix); and 


(d) [licensing examination fees] — subject to subsection 
(1.1), if the individual has taken an examination (in this section 
referred to as an “occupational, trade or professional examina- 
tion”) in the year that is required to obtain a professional status 
recognized under a federal or provincial statute, or to be licensed 
or certified as a tradesperson, where that status, licence or certi- 
fication allows the individual to practise the profession or trade 
in Canada, an amount equal to the product obtained when the 
appropriate percentage for the year is multiplied by the amount 
of any fees paid in respect of the occupational, trade or profes- 
sional examination to an, educational institution referred to in 
paragraph (a), a professional association, a provincial ministry 
or other similar institution, except to the extent that the occupa- 
tional, trade or professional examination fees 


(i) are paid on behalf of, or reimbursed to, the individual by 
the individual’s employer and the amount paid or reimbursed 
is not included in the individual’s income, or 


(ii) are fees in respect of which the individual is or was enti- 
tled to receive a reimbursement or any form of assistance 
under a program of Her Majesty in right of Canada or a prov- 
ince designed to facilitate the entry or re-entry of workers 
into the labour force, where the amount of the reimbursement 
or assistance is not included in computing the, individual’s 
income. 
Related Provisions: 118.5(1.1) — Minimum $100 fees per institution; 118.5(4) — 
Meaning of “fees paid in respect of. . .”..See also Related Provisions at end of 118.5. 
History: Para. 118.5(1)(d) added by 2011, c. 24, subsec. 29(3), applicable to 2011 et 
seq. 
Related Provisions: See Related Provisions at end of 118.5. 
Selected Cases [subsec. 118.5(1)]: Ferre v. R., [2011] 2 C.T.C. 2396 (TCC) 
(“Courses” means specific components of overall course of study); Tarkowski'v. R. , 
[2008] 1 C.T.C. 2347 (TCC) (Level of course, not age of taxpayer, relevant); Yankson 
v. R., [2006] 1 C.T.C. 2391 (TCC); add’] reasons to [2005] 4 C.T.C. 2511 (TCC) (Dis- 
tinctions based on residence not Charter violations); Friedland v. R., [2000] 1 C.T.C. 
2938 (TCC) (No educational institution; fees not deductible); Gilbert v. R., [1999] 2 
C.T.C. 2127 (TCC) (Foreign institutions must be degree-granting for tuition to be 
deductible); Edwards v. R., [1998] 4 C.T.C. 2906 (TCC) (Onus on Minister to show 
school not certified). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-516R2: Tuition tax credit. 
I.T. Technical News: 13 (employer-paid educational costs). 


Forms: T2202A: Tuition, education, and textbook amounts certificate; TL11C: Tui- 
tion; education, and’ textbook amounts certificate — Commuter to United States. 


(1.1) Minimum amount — No amount may be deducted for a tax- 
ation year by an individual under paragraph (1)(a) or (d) in respect 
of any fees paid to a particular institution unless the total of the fees 
described in those paragraphs and paid to the particular institution 
in the year by the individual exceeds $1007. 


History: Subsec. 118.5(1.1) added by 2011, c. 24, subsec. 29(4), applicable to 2011 et 
seq. 


(2) Application to deemed residents — Where an individual 
is deemed by section 250 to be resident in Canada throughout all or 
part of a taxation year, in applying subsection (1) in respect of the 
individual for the period when the individual is so,deemed to be 
resident in Canada, paragraph (1)(a) shall be read without reference 
to the words “in Canada”. 

Forms: TL11D: Tuition fees certificate — educational institutions outside Canada for 
a deemed resident of Canada. 


TNot indexed for inflation — ed. 
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(3) Inclusion of ancillary fees and charges — For the pur- 
pose of this section, “fees for an individual’s tuition” ecappessse ancil- 
lary fees and charges that are paid 


(a) to an educational institution’ referred to in subparagraph 
(1)(a)@), and 

(b) in respect of the individual’s enrolment at the institution in a 
program at a post-secondary school level, 


but does not include 
(c) any fee or charge to the extent that it is levied in respect of 
(i) a student association, 
(ii) property to be acquired by students, 


(iii) services not ordinarily provided at educational institu- 
tions in Canada that offer courses at a post-secondary school 
level, 


(iv) the provision of financial assistance to students, except 
to the extent that, if the reference in paragraph 56(1)(n) to 
“$500” were read as a reference to “nil”, the amount of the 
assistance would be required to be included in.computing the 
income, and not be deductible in computing, the. taxable in- 
come, of the students to whom the assistance is provided, or 


(v) the construction, renovation or maintenance of any build- 
ing or facility, except to the extent that the building or facil- 
ity is owned by the institution and used to provide 


(A) courses at the post-secondary school level, or 


(B) services for which, if fees or charges in respect of the 
services were required to be paid by all students of the 
institution, the fees or charges would be included because 
of this subsection in the fees for an individual’s tuition, 
and 


(d) any fee or charge for a taxation year that, but for this para- 
graph, would be included because of this subsection in the fees 
for the individual’s tuition and that is not required to be paid by 


(i) all of the institution’s full-time students, where the indivi- 
dual is a full-time student at the institution, and 


(ii) all of the institution’s part-time students, where the indi- 
vidual is a part-time student at the institution, 


to the extent that the total for the. year of all such.fees and 
charges paid in respect of the individual’ s enrolment at the insti- 
tution exceeds $250. 

History: Subsec. 118.5(3) added by 1998, c. 19, s. 26, applicable to 1997 et seq. 


Selected Cases [subsec. 118.5(3)]: Arrioja v. R., [2005] 2 C.T.C. 2012 (TCC) 
(National Examining Board not an educational institution). 


(4) Ancillary fees and charges for examinations — For the 
purpose of this section, “fees paid in respect of the occupational, 
trade or professional examination” of an individual includes ancil- 
lary fees and charges, other than fees and charges included in sub- 
section (3), that are paid to an educational institution referred to in 
subparagraph (1)(a)(i), a professional association, a provincial min- 
istry or other similar institution, in respect of an occupation, trade 
or professional examination taken by the individual, but does not 
include any fee or charge to the extent that it is levied in respect of 


(a) property to be acquired by an individual; 


(b) the provision of financial assistance to an individual, except 
to the extent that, if this Act were read without reference to sub- 
section 56(3), the financial assistance would be required to be 
included in computing the income, and would not be deductible 
in computing the taxable income, of the individual; 


(c) the construction, renovation or maintenance of any building 
or facility; or 

(d) any fee or charge for a taxation year that, but for this para- 
graph, would be included because of this subsection in the fees 
for the individual’s occupational, trade or professional examina- 
tion and that is not required to be paid by all the individuals 
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taking the occupational, trade or professional examination to the 
extent that the total for the year of all such fees and charges paid 
in respect of the individual’s fees for the occupational, trade or 
professional examination exceeds $250. 
History: Subsec. 118.5(4) added by 2011, c. 24, subsec. 29(5), applicable to 2011 et 
seq. 
Related Provisions [s. 118.5]: 64(a)A(ii)(1) — Deduction for talking textbooks for 
disabled students; 110(1)(g) — Deduction for tuition assistance that does not qualify 
under 118.5; 117(1)—— Tax payable under this Part; 118.5(3) — Ancillary fees in- 
cluded; 118.61(2) — Carryforward. of unused credits; 118.8 — Transfer of unused 
credits to spouse; 118.9 — Transfers to supporting person; 118.91 — Individual resi- 
dent in Canada for part of the year; 118.92 — Ordering of credits; 118.93 — Credits in 
separate returns; 118.94 Computing tax payable by a non-resident individual; 
118.95(a) — Application in year individual becomes bankrupt; Reg. 5700(w) — Medi- 
cal expense credit for talking textbooks for disabled students. 
Selected Cases [s. 118.5]: Lowry v. R., [2011] 6 C.T.C. 2287 (TCC) (Credit denied 
where all courses less than 13 weeks in duration); Faint v. R., (2011] 6 C.T.C. 2069 
(TCC) (Courses less than 13 weeks led to denial of credits); Siddell v. R., [2011] 6 
C.T.C, 2048 (TCC) (“Course” is not individual module, but course of study leading to 
degree); Cammidge v. R., [2011] 3 C.T.C. 2297 (TCC) (Enrolment does not require 
physical presence; also can have full-time attendance as well as full-time employment); 
Humphreys v. R., [2010] 3 C.T.C. 2286 (TCC) (“Near” in relation to U.S. border is a 
relative and flexible concept); Klassen v. R., [2008] 2 C.T.C. 16 (FCA) (Two-year de- 
gree institution not “university outside Canada”); Cleveland v. R., [2004] 2. C.T.C. 
2416 (TCC) (Physical presence at university required); East y. R., [2001] 1 C.T.C. 
2033 (TCC) (Certification applies to institution, not to specific locations); Jacejko v. 
R., [1999] 4 C.T.C. 2032 (TCC) (Institution had right to determine whether course was 
post-secondary). 
Definitions [s. 118.5]: “amount”, “appropriate percentage” — 248(1); “Canada” — 
255, Interpretation Act 35(1); “employer” — 248(1); “fees for tuition” — 118.5(3); 
“fees paid in respect of’ — 118.5(4); “Her Majesty” — Interpretation Act 35(1); “indi- 
vidual”, “Minister” — 248(1); “occupational, trade or professional examination” — 
118.5(1)(d); “parent” — 252(2)(a); “person”, “property” — 248(1); “province” — Jn- 
terpretation Act 35(1); “resident in Canada” — 250; “‘tax payable” — 248(2); “taxable 
income” — 248(1); “taxation year” — 249, 
Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another per- 
son”; IT-516R2: Tuition tax credit. 


118.6 (1) [Education credit —] Definitions — For the pur- 
poses of sections 63 and 64 and this subdivision, 

History: The opening words of subsec. 118.6(1) amended by 2001, c. 17, subsec. 
98(1), to substitute “sections 63 and 64” for “section 63”, applicable to 2000 et seq. 


The opening words of subsec. 118.6(1) amended by 1999, c. 22, subsec. 37(1 ), applica- 
ble to 1998 et seg. The opening words formerly read: 


118.6 (1) For the purposes of this subdivision, 


The opening words of subsec. 118.6(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 93(1), applicable after June 1990. That portion formerly read: 


118.6 (1) For the purposes of this section 


“designated educational institution” means 
(a) an educational institution in Canada that is 


(i) a university, college or other educational institution desig- 
nated by the Lieutenant Governor in Council of a province as 
a specified educational institution under the Canada Student 
Loans Act, designated by an appropriate authority under the 
Canada Student Financial Assistance Act, or designated by 
the Minister of Higher Education and Science of the Prov- 
ince of Quebec for the purposes of An Act respecting finan- 
cial assistance for students of the Province of Quebec, or 


Proposed Amendment — 118.6(1)“designated 
educational institution”(a)(i) © 


(i) a university, college or other educational institution des- 
ignated by the lieutenant governor in council of a province 
as a specified educational institution under the Canada Stu- 
dent Loans Act, designated by an appropriate authority 
under the Canada Student F inancial Assistance Act, or des- 
ignated by the Minister of Education of the Province of 
Quebec for the purposes of An Act respecting financial as- 
_ sistance for education expenses, R.S.Q, c. A-13.3, OF 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 70, will 
amend subpara, (a)(i) of the definition “designated educational institution” in subsec, 
118.6(1) to read as above, applicable to 1998 et seq. 
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nated educational institution”, ~ 


hes or improv 


Development to be an educational institution providing 
courses, other than courses designed for university credit, 
that furnish a person with skills for, or improve a person’s 
skills in, an occupation, 


(b) a university outside Canada at which the individual referred 
to in subsection (2) was enrolled in a course, of not less than 
three consecutive weeks duration, leading to a degree, or 


(c) if the individual referred to in subsection (2) resided, 
throughout the year referred to in that subsection, in Canada 
near the boundary between Canada and the United States, an ed- 
ucational institution in the United States to which the individual 
commuted that is a university, college or other educational insti- 
tution providing courses at a post-secondary school level; 
Related Provisions: 122.7(1)“designated educational institution” — Definition ap- 
plies to Working Income Tax Benefit; 146.1(1)“post-secondary educational institu- 
tion”(a) — DEI qualifies for RESP purposes; 146.02(1)“qualifying educational pro- 
gram” — DEI qualifies for Lifelong Learning Plan RRSP withdrawal. 
History: Para. (b) of “designated educational institution” in subsec. 118.6(1) amended 
by 2011, c. 24, subsec. 30(1), applicable to tuition fees paid for 2011 et seq. Para. (b) 
formerly read: 


(b) a university outside Canada at which the individual referred to in subsection 
(2) was enrolled in a course, of not less than 13 consecutive weeks duration, 
leading to a degree, or 
Subpara. (a)(ii) of “designated educational institution” in subsec. 118.6(1) amended by 
2005, c. 34, subpara. 80(f)(i) to substitute “Minister of Human Resources and Skills 
Development” for “Minister of Human Resources Development”, proclaimed in force 
October 5, 2005. 


Subpara. (a)(ii) of “designated educational institution” in subsec. 118.6(1) amended by 
1996, c. 11, para. 95(h), to substitute “Minister of Human Resources Development” for 
“Minister of National Health and Welfare”, in force July 12, 1996. 


Subpara. (a)(i) of “designated educational institution” in subsec. 118.6(1) amended by 
1994, c. 28, s. 28, in force August 1, 1995. The subpara. formerly read: 


(i) a university, college or other educational institution designated by the Lieu- 
tenant Governor in Council of a province as a specified educational institution 
under the Canada Student Loans Act or recognized by the Minister of Higher 
Education and Science of the Province of Quebec for the purposes of An Act 
respecting financial assistance for students of the Province of Quebec, or 


Forms: TLI1A: Tuition, education, and textbook amounts certificate — University 
outside Canada. 


“qualifying educational program” means a program of not less 
than three consecutive weeks duration that provides that each stu- 
dent taking the program spend not less than ten hours per week on 
courses or work in the program and, in respect of a program at an 
institution described in the definition “designated educational insti- 
tution” (other than an institution described in subparagraph (a)(ii) of 
that definition), that is a program at a post-secondary school level 
that does not consist primarily of research (unless the program leads 
to a diploma from a college or a Collége d’enseignement général et 
professionnel, or a bachelor, masters, doctoral or equivalent degree) 
but, in relation to any particular student, does not include a program 
if the student receives, from a person with whom the student is 
dealing at arm’s length, any allowance, benefit, grant or reimburse- 
ment for expenses in respect of the program other than 


(a) an amount received by the student as or on account of a 
scholarship, fellowship or bursary, or a prize for achievement in 
a field of endeavour ordinarily carried on by the student, 


(b) a benefit, if any, received by the student because of a loan 
made to the student in accordance with the requirements of the 
Canada Student Loans Act or An Act respecting financial assis- 
tance for education expenses, R.S.Q., c. A-13.3, or because of 
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financial assistance given to the student in accordance with the 
requirements of the Canada Student Financial Assistance Act, or 


(c) an amount that is received by the student in the year under a 
program referred to in subparagraph 56(1)(r)Gi) or (iii), a pro- 
gram established under the authority of the Department of 
Human Resources and Skills Development Act or a prescribed 
_ program; 
Related Provisions: 146.1(1)“qualifying educational program’? — Only para. (b) of 


definition applies to RESPs; 146.02(1)“qualifying educational program” — Definition 
for purposes of LLP (borrowing from RRSP). 


History: The opening words of “qualifying educational program” in subsec. 118.6(1) 
amended by 2011, c. 24, subsec. 30(2), applicable to 2010 et seg. The opening words 
formerly read: 


“qualifying educational program’? means a program of not less than three consec- 
utive weeks duration that provides that each student taking the program spend 
not less than ten hours per week on courses or work in the program and, in re- 
spect of a program at an institution described in the definition “designated educa- 
tional institution” (other than an institution described in subparagraph (a)(ii) of 
that definition), that is a program at a post-secondary school level but, in relation 
to any particular student, does not include a program if the student receives, from 
a person with whom the student is dealing at arm’s length, any allowance, bene- 
fit, grant or reimbursement for expenses in respect of the program other than 


Para. (c) of “qualifying educational program” in subsec. 118.6(1) amended by 2005, c. 
34, para. 81(b) to substitute “Department of Human Resources and Skills Development 
Act” for “Department of Human Resources Development Act”, proclaimed in force Oc- 
tober 5, 2005. 


“Qualifying educational program” in subsec. 118.6(1) amended by 2005, c. 19, 's. 25, 
applicable to'2004 et seq. For the 1998 to 2003 taxation years, subpara. (a) (ii) of the 
definition is to be read as follows: 


(ii) a benefit, if any, received by the student because of a loan made to the stu- 
dent in accordance with the requirements of the Canada Student Loans Act or An 
Act respecting financial assistance for education expenses, R.S.Q,, ¢. A-13.3, or 
because of financial assistance given to the student in accordance with the re- 
quirements of the Canada Student Financial Assistance Act, or 


The definition formerly read: 


“qualifying educational program” means a program of not less. than 3 consecu- 
tive weeks duration that provides that each student taking the program spend not 
less than 10 hours per week on courses or work in the program and, in respect of 
a program at an institution described in the definition “designated educational 
institution” (other than an institution described in subparagraph (a)(ii) thereof), 
that is a program at a post-secondary school level but, in relation to any’ particu- 
lar student, does not include any such program 


(a) if the student receives, from a person with whom the student is dealing at 
arm’s length, any allowance, benefit, grant or reimbursement for expenses in 
respect of the program other than 


(i).an amount received by the student as or on account of a scholarship, 
fellowship or bursary, or a prize for achievement in a field of endeavour 
ordinarily carried on by the student, 


(ii) a benefit, if any, received by the student by reason of a loan made to 
the student in accordance with the requirements of the Canada Student 
Loans Act or An Act respecting financial assistance for students of the 
Province of Quebec, or by reason of financial assistance given to the 
student in accordance with the requirements of the Canada Student Fi- 
nancial Assistance Act, or 

(iii) an amount that is received by the student in the year under a pro- 
gram referred to in subparagraph 56(1)(r)(i) or (ii), a program estab- 
lished under the authority of the Department of Human Resources De- 
velopment Act or a prescribed program, or 

(b) if the program is taken by the student 


(i) during a period in respect of which the student receives income from 
an office or employment, and 
(ii) in connection with, or as part of the duties of, that office or 
employment. 
Subpara. (a)(iii) of “qualifying educational program” in subsec. 118.6(1) added by 
2002, c. 9, s. 36, applicable to 2002 er seq. 
Subpara. (a)(ii) of “qualifying educational program” in subsec. 118.6(1) amended by 
1994, c. 28, 's. 28, in force August 1, 1995. The subpara. formerly read: 
(ii) a benefit, if any, received by the student by reason of a loan made to the 


student in accordance with the requirements of the Canada Student Loans Act or 
An Act respecting financial assistance for students of the Province of Quebec, or 


Selected Cases [subsec. 118.6(1)“qualifying educational program”): Pan v. 
R., [2010] 5 C.T.C. 2204 (TCC) (No benefit received where university tuition fees not 


TNot indexed for inflation — ed. 
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charged); Castela v. R., [2005] 3 C.T.C. 2190 (TCC) (Courses toward Master’s degree 
not employment-related). 


Regulations: No prescribed programs yet for para. (c). 
Interpretation Bulletins: IT-495R3: Child care expenses. 


“specified educational program” means a program that would be 
a qualifying educational program if the definition “qualifying edu- 
cational program” were read without reference to the words “that 
provides that each student taking the program spend not less than 
10 hours per week on courses or work in the program”. 


History: “Specified educational program” added by 1999, c. 22, subsec. 37(2), appli- 
cable to 1998 et seq. 


(2) Education credit — There may be deducted in computing an 
individual’s tax payable under this Part for a taxation year the 
amount determined by the formula 


AxB 
where 
A is the appropriate percentage for the year; and 
B is the total of the products obtained when 


(a) $4007 is multiplied by the number of months in the. year 
during which the individual is enrolled in a qualifying educa- 
tional program as a full-time student at a designated educa- 
tional institution, and 


(b) $1207 is multiplied by the number of months in the year 

(other than months., described in paragraph (a)),. each. of 
which is a month during which the individual is enrolled at a 
designated educational institution in a specified educational 
program that provides that each student in the program spend 
not less than 12 hours in the month on courses in the 
program, 


if the enrolment is proven by filing with the Minister a certificate in 
prescribed form issued by the designated educational institution and 
containing prescribed information and, in respect of a designated 
educational institution described in subparagraph (a)(ii) of the defi- 
nition “designated educational institution” in subsection (1), the in- 
dividual has attained the age of 16 years before the end of the year 
and is enrolled in the program to obtain skills for, or improve the 
individual’s skills in, an occupation. 

Related Provisions: 56(3), (3.1) — Scholarship exempt when student qualifies for 
education credit; 118.6(2.1) — Additional credit, for textbooks; 118.6(3) — Disabled 
individuals may be enrolled part-time; 118.61(2) — Carryforward of unused. credits, 
118.8 — Transfer of unused credits to spouse; 118.9 — Transfers to supporting person; 
118.91 — Individual resident in Canada for part of the year; 118.92 — Ordering of 
credits; 118.93 — Credits in separate returns; 118.94 — Computing tax payable by a 
non-resident individual; 118.95(a) — Application in year individual becomes bankrupt, 
146.02 — LLP (loan from RRSP to fund education). 

History: Paras. (a) and (b) of the description of B in subsec. 118.6(2) amended by 
2001, c. 17, subsec. 98(2), to substitute “$400” for “$200” in para. (a), and “$120” for 
“$60. in para. (b), applicable to 2001 et seq. 

The closing words in subsec. 118.6(2) amended by the said c. 17, subsec. 98(3), to add 
“has attained the age of 16 years before the end of the year and”, applicable to 1999 et 
seq. 

Subsec. 118.6(2) amended by 1999, c. 22, subsec. 34(3), applicable to 1998 er seg. The 
subséc. formerly read: 


(2) For the purpose of computing the tax payable under this Part by an individual 
for a taxation year, there may be deducted an amount determined by ‘the formula 


A: x $200 x B 
where 
A. is the appropriate percentage for the year, and 


B~ is the number of months in the year during which the individual is enrolled 
in a qualifying educational program as a full-time student at a designated 
educational institution, 


if the enrolment is proven by filing with the Minister a certificate in prescribed 
form issued by the designated educational institution and containing prescribed 
information and, in respect of a designated educational institution described in 
subparagraph (a)(ii) of the definition “designated educational institution” in sub- 
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section (1), the student is enrolled in the program to obtain skills for, or improve 
the student’s skills in, an occupation. 
The formula in subsec. 118.6(2) amended by 1998, c. 19, s, 27, applicable. to 1997: et 
seq. except that, for the 1997 taxation year, the reference to “$200” shall be read as a 
reference to “$150”. It formerly read: 


Ax $100’ xB 


The formula in subsec. 118.6(2) amended by 1997, c. 25, s. 28, applicable to 1996 et 
seq. It formerly read: : 


Ax $80’ xB 
The formula in subsec. 118.6(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
57(1), to substitute “$80” for “$60”, applicable to 1992 et seq. 
The description of B in subsec. 118.6(2) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 93(3), applicable to 1991 et seq. That description formerly read: 


B is the number of months in the year during which the individual is a student 
in full-time attendance at a designated educational institution and enrolled in 
a qualifying educational program at the institution, 


Selected Cases [subsec. 118.6(2)]: Zhang v. R., [2011] 2 C.T.C. 2500 (TCC) 
(Enrolment certificate mandatory); Cunningham vy. R., [2005] 4 C.T.C. 2131 (TCC) 
(Connection required between employment and educational program if credit to be 
disallowed). 

I.T. Technical News: 13 (employer-paid educational costs). 

Forms: T1238: Equity in education tax credit, T2202: Education and_ textbook 
amounts certificate; T2202A: Tuition, education, and textbook amounts certificate; 


TLI1A: Tuition, education, and textbook amounts certificate — University outside 
Canada. 


(2.1) Post-secondary textbook credit — If an amount may be 
deducted under subsection (2) in computing the individual’s tax 
payable for a taxation year, there may be deducted in computing the 
individual’s tax payable under this Part for the year the amount de- 
termined by the formula 


AXB 
where 
A is the appropriate percentage for the year; and 
B_ is the total of the products obtained when 


(a) $657 is multiplied by the number of months referred to. in 
paragraph (a) of the description of B in subsection (2), and 


(b) $207 is multiplied by the number of months referred to in 
paragraph (b) of that description. 
Related Provisions: 118.6(3) — Disabled individuals may be enrolled part-time; 
118.61(2) — Carryforward of unused credits; 118.8, 118.9 — Transfer of unused cred- 
its to spouse or supporting person; 118.91 — Individual resident in Canada for part of 
the year; 118.92——Ordering of credits; 118.93 — Credits in separate returns; 
118.94 — Computing tax payable by a non-resident individual: 118.95(a) — Applica- 
tion in year individual becomes bankrupt. 
History: Subsec. 118.6(2.1) added by 2007, c. 2, subsec. 23(1), applicable to 2006 et 
seq. 


(3) Students eligible for the disability tax credit — In calcu- 
lating the amount deductible under subsection (2) or (2.1), the refer- 
ence in subsection (2) to “full-time student” is to be read as “stu- 
dent” if 
(a) an amount may be deducted under section 118.3 in respect of 
the individual for the year; or 
(b) the individual has in the year.a mental or physical impair- 
ment the effects of which on the individual have been certified 
in writing, to be such that the individual cannot reasonably be 
expected to be enrolled as a full-time student while so impaired, 
by a medical doctor or, where the impairment is 
(i) an impairment of sight, by. a medical doctor or an 
optometrist, 
(i.1) a speech impairment, by a medical doctor or a speech- 
language pathologist, 
(ii) a hearing impairment, by a medical. doctor. or an 
audiologist, 
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(iii) an impairment with respect to the individual’s ability in 
feeding or dressing themself, by a medical doctor or an occu- 
_ pational therapist, andi 
(iii.1) an impairment with respect to the individual’s ability 
- in walking, by a medical doctor, an occupational therapist or 
a physiotherapist, or LSS . sah 
(iv) an impairment with respect to the individual’s ability in 
mental functions necessary for everyday life (within the 
meaning assigned by paragraph 118.4(1)(c.1)), bya medical 
doctor or a psychologist. . 
Related Provisions: 64(a)A(ii)() — Disability supports deduction for talking text- 
books; 146.02(1)“full-time student” — Student eligible under 118.6(3) qualifies as full- 
time student for LLP (loan from RRSP to fund education); 146.1(2)(g.1)(i)(B) — Dis- 
abled student may receive RESP funds when enrolled part-time; Reg. 5700(w) — Med- 
ical expense credit for talking textbooks. : 
History: The opening words of 118.6(3) amended by 2007, c. 2, subsec. 23(2), appli- 
cable to 2006 et seg. The opening words formerly read: 
(3) Disabled students — In calculating the, amount deductible under subsection 
(2) in computing an individual’s tax payable under this Part for a taxation year, 
the reference in that subsection to “full-time student” shall be read as “student” if 
either, 
Subparas. 118.6(3)(b)(iii) and (iii.1) substituted for subpara. 118.6(3)(b)(iii) by the said 
c. 2, subsec. 23(3), applicable to 2005 et seq. in respect of certifications made by a 
physiotherapist after February 22, 2005. Subpara. 118.6(3)(b)(iii) formerly read: 

(iii) an impairment with respect to the individual’s ability in feeding or dressing — 
themself, or in walking, by a medical doctor or an occupational therapist, or 
Subpara. 118.6(3)(b)(iv) amended by the said c. 2, subsec: 23(5), applicable to 2005 et 

seq. The subpara. formerly read: 


(iv) an impairment with respect to the individual’s ability in perceiving, thinking 
‘and remembering, by a medical doctor or a psychologist. 

Subpara. 118.6(3)(b)(i.1) added by 2003, c. 15, subsec. 76(1), applicable in respect of 

certifications made after October 17, 2000. Sputie 


Subpara. 118.6(3)(b)(iii) amended by the said c. 15, subsec. 76(3), applicable to 2003 
et seq. The subpara. formerly read: : 


(iii) an impairment with respect to the individual's ability in feeding and dressing 
themself, or in walking, by a medical doctor or an occupational therapist, or 


Subsec. 118.6(3) amended by 1999, c. 22, subsec. 37(4), applicable to certifications 
made : 


(a) after February 18, 1997, in the case of a hearing impairment referred to in sub- 
para. 118.6(3)(b)(ii); and : 


(b) after February 24, 1998, in any other case. 
The subsec. formerly read: 


(3) Application of subsec. (2) to disabled individuals — In calculating the 
amount deductible under subsection (2) in computing the tax payable under this 
Part for a taxation year by an individual 


(a) in respect of whom an amount may be deducted under section 118.3 for 
the year, or 


(b) who has in the year a mental or physical impairment, if a medical doctor 
or, where the impairment is an impairment of sight, a medical doctor or an 
optometrist, has certified in writing that the effects of the impairment on the 
individual are such that the individual cannot reasonably be expected to be 
enrolled as a full-time student while so impaired, 


the reference in that subsection to “full-time student” shall be read as “student”. 


Subsec. 118.6(3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 57(2), applicable 
to 1992 et seq. 


Selected Cases [s. 118.6]: Lowry v. R., [2011] 6 C.T.C. 2287 (TCC), (Credit denied 
where all courses less than 13 weeks in duration); Faint y. R., [2011] 6 C.T.C. 2069 
(TCC) (Courses less than 13 weeks led to denial of credits); Siddell v. R., [2011] 6 
C.T.C. 2048 (TCC) (“Course” is not individual module, but course of study leading to 
degree); Humphreys v. R., [2010] 3 C.T.C. 2286 (TCC) (‘“Near” in relation to U.S. 
border is a relative and flexible concept); Klassen v. R., (2008] 2:C.T.C. 16 (FCA) 
(Two-year degree institution not “university outside Canada”), Wrenn 

Definitions [s. 118.6]: “amount”, “appropriate percentage” — 248(1); “arm’s 
length” — 251(1); “audiologist” — 118.4(2); “Canada” —255, Interpretation Act 
35(1); “designated educational institution” — 118.6(1); “employment”, “individual” — 
248(1); “Lieutenant Governor in Council” — Interpretation Act 35(1); “medical doc- 
tor” — 118.4(2); “Minister” — 248(1); “month” — Interpretation Act 35(1); “occupa- 
tional therapist” — 118.4(2); “office”, “person”, “prescribed” — 248(1); “province” — 
Interpretation Act 35(1); “psychologist” — 118.4(2); “qualifying educational pro- 
gram”, “specified educational: program” — 118.6(1); “tax payable” —248(2); ‘‘taxa- 
tion year” — 249; “writing” — Interpretation Act 35(1). 4 veil not 
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Interpretation Bulletins [s. 118.6]: IT-171R2: Non-resident individuals — compu- 


tation of taxable income earned in Canada and non-refundable tax credits (archived); 


_ 17-326R3: Returns of deceased persons as “another person”; IT-393R2: Election re tax 
on rents and timber royalties — non-residents; IT-515R2: Education tax credit. 


Information Circulars Is. 118.6]: 07-1: Taxpayer relief provisions. 


i 


118.61 (1) Unused tuition, textbook and educ[a]tion tax 


credits — In this section, an individual’s unused tuition, textbook 
and education tax credits at the end of a taxation year is the amount 
determined by the formula 


A+(B-C)-(D+E) 
where 


A is the amount determined under this subsection in respect of the 
individual at the end of the preceding taxation year; 


B is the total of all amounts each of which may be deducted under 
section 118.5 or 118.6 in computing the individual’s tax payable 
under this Part for the year; 


C is the lesser of the value of B and the amount that would be the 
individual’s tax payable under this Part for the year if no amount 
were deductible under this Division (other than an amount de- 
ductible under this section and any of sections 118 to 118.06, 
118.3 and 118.7); 


D is the amount that the individual may deduct under subsection 
(2) for the year; and 


E is the tuition, textbook and education tax credits transferred for 
the year by the individual to the individual’s spouse, common- 
law partner, parent or grandparent. 

Related Provisions: 118.81 — Tuition, textbook and education credits transferred, 

257 — Formula cannot calculate to less than zero; 128(2)(g)(ii) — Effect of bank- 

ruptcy on unused credits. 

History: The description of C in subsec. 118.61(1) amended by 2011, c. 24, subsec. 

31(1), to substitute “118 to 118.06” for “118 to 118.05”, applicable to 2011 et seq. 

The description of C in subsec. 118.61(1) amended by 2009, c. 31, subsec. 6(1) to 

substitute “118 to 118.05” for “118, 118.01, 118.02, 118.03”, applicable to 2009 et seq. 

Subsec. 118.61(1) amended by 2007, c. 2, subsec. 24(1), applicable to 2006 et seq. 

except that in its application to the 2006 taxation year, the description of C is to be read 

without its reference to s. 118.03. Subsec. 118.61(1) formerly read: 
(1) Unused tuition and education tax credits —In this section, an indivi- 


dual’s unused tuition and education tax credits at the end of a taxation year is the 
amount determined by the formula 


A+(B-C)=(D+E) 
where 


A. is the individual’s unused tuition and education tax credits at the end of the 
preceding taxation year; 

B is the total of all amounts each of which may be deducted under section 
118.5 or 118.6 in computing the inesy tay a tax payable under this Part for 
the: year; 


Cis the lesser of the value of B and the amount that would be the individual’s 
tax payable under this Part for the year if no amount were deductible under 
this Division (other than an amount deductible under this section and any of 
sections 118, 118.01, 118.3 and 118.7); 

D is the amount that the individual may deduct under subsection (2) for the 
year; and 

Eis the tuition and education tax credits transferred for the year by the indivi- 
dual to the individual’s spouse, common-law partner, parent or grandparent. 

The description of C in subsec. 118.61(1) amended by 2006, c. 4, subsec. 65(1), appli- 
cable to 2002 et seg. except that, for taxation years that are after 2001 and before 2005, 
the description of C:shall be read without reference to s. 118.01. It formerly read: 

Cis the lesser of the value of B and the amount that would be the individual’s 
tax payable under this Part for the year if no amount were deductible under 
any of sections 118.1, 118.2, 118.5, 118.6, 118.62, 118.8, 118.9 and 121; 

The description of C in subsec. 118.61(1) amended by 2001, c: 17, subsec. hea appli- 
cable to 1999 et seg. That description formerly read: 

C_ is the lesser of the value of B and the amount that would be the individual’ s 
tax payable under this Part for the year if no amount were deductible under 
section 118.5 or 118.6; 

Subsec. 118.61(1) amended by 2000, c. 12, Sch. 2, s. 8, to replace “spouse,”with 
“spouse, common-law partner,”, applicable to 2001 er seq., in force July 31, 2000. See 
also the transitional rules reproduced in the History to 248(1)“common-law partner”. 


Subsec. 118.61(1) added by 1998, c. 19, s. 28, applicable to 1997 et seq. 


S. 118.61(4) 


(2) Deduction of carryforward — For the purpose of computing 
an individual’s tax payable under this Part for a taxation year, there 
may be deducted the lesser of 


(a) the amount determined under subsection (1) in respect of the 
individual at the end of the preceding taxation year, and 


(b) the amount that would be the individual’s tax payable under 
this Part for the year if no amount were deductible under this 
Division (other than an amount deductible under this section and 
any of sections 118 to 118.06, 118.3 and 118.7). 

Related Provisions: 118. 61(4) — Where credit rate changes from year to year; 


118.91 — Individual resident in Canada for part of the year; 118.92— Ordering of 
credits; 128(2)(e), 128(2)(f)(Gv) — On bankruptcy, only trustee can claim carryforward. 
History: Para. 118.61(2)(b) amended by 2011, c. 24, subsec. 31(2), to substitute “118 
to 118.06” for “118 to 118.05”, applicable to 2011 et seq. i 


Para. 118.61(2)(b) amended by 2009, c, 31, subsec. 6(2) to substitute “118 to 118.05” 
for “118, 118.01, 118.02, 118.03”, applicable to 2009 et seq. 


Paras. 118.61(2)(a) and (b) amended by 2007, c. 2, subsec. 24(2), applicable to 2006 et 
seq. except that in its application to the 2006 taxation year, para. (b).is to-be read 
without its reference to s. 118.03. Paras. 118.61(2)(a) and (b) formerly read: 


(a) the individual’s unused tuition and education tax credits atthe end of the 
preceding taxation year, and 


(b) the amount that would be the individual’s tax payable under this Part for the 
year if no amount were deductible under this Division (other than an amount 
deductible under this section and any of sections 118, 118.01, 118.3 and 118.7). 


Para. 118.61(2)(b) amended by 2006, c. 4, subsec. 65(2), applicable to 2002 et seq. 
except that, for taxation years that are after 2001 and before 2005, the para. shall be 
read without reference to s. 118.01. The para. formerly read: 


(b) the amount that would be the individual’s tax payable under this Part for the 
year if no amount were deductible under any of sections 118.1, 118.2, 118.5, 
118.6, 118.62, 118.8, 118.9 and 121. 


Para. 118.61(2)(b) amended by 2001, c. 17, subsec. 99(2), applicable to 1999 et seq. 
That para. formerly read: 


(b) the amount that would be the individual’s tax payable under this Part for the 
year if no amount were deductible under section 118.5 or 118.6 or this section. 


Subsec. 118.61(2) added by 1998, c. 19, s. 28, applicable to. 1997 et seq. 


(3) [Repealed] 
History: Subsec. 118.6(3) repealed by 2007, c. 2, subsec. meen applicable to 2006 et 
seq. It formerly read: 


(3) Unused tuition’and education tax credits at the end of 2000 — For the 
purpose of determining the amount that may be deducted under subsection (2) in 
computing an individual’s tax' payable for a taxation year that begins after 2000, 
the individual’s unused tuition fee and education tax credits at the end of the 
individual’s 2000 taxation year is deemed :to be '%17 of the amount that would. be 
the individual’s unused tuition and education tax credits at the end of that year if 
this section were read without reference to this subsection. 


Subsec. 118.61(3) added by 2001, c. 17, subsec. 99(3), applicable to 2001 et seq. 


(4) Change of appropriate percentage — For the purpose of 
determining the amount that may be deducted under subsection (2) 
or 118.6(2.1) in computing an individual’s tax payable for a taxa- 
tion year, in circumstances where the appropriate percentage for the 
taxation year is different from the appropriate percentage for the 
preceding taxation year, the individual’s unused tuition, textbook 
and education tax credits at the end of the preceding taxation year is 
deemed to be the amount determined by the formula 


A/B XC 
where 
A is the appropriate percentage for the current taxation year; 


B is the appropriate percentage for the preceding taxation year; 
and . 


C. is the amount that would be the individual’s unused tuition, text- 
book and education tax credits at the end of the preceding taxa- 
tion year if this section were read, without reference. to this 
subsection. 

History: Subsec. 118.61(4) amended by 2007, c. 2, subsec. 24(4), applicable to 2005 

et seq. except that for the 2005 and 2006 taxation years, the references to “unused 

tuition, textbook and education tax credits” in the’ subsec. are to be read as “unused 
tuition and education tax credits”. It formerly read: 


(4) For the purpose of determining the amount that may be deducted under sub- 
section (2) in computing ‘an individual’s tax payable for'a taxation year, in cir- 
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cumstances where the appropriate percentage for the taxation year is different 
from the appropriate percentage for the preceding taxation year, the individual’s 
unused tuition fee and education tax credit at the end of the preceding taxation 
year is deemed to be the amount determined by the formula 


A/B x C 
where 
A is the appropriate percentage for the current taxation year; 
B is the appropriate percentage for the preceding taxation year; and 


C is the amount that would be the individual’s unused tuition and education tax 
credits at the end of the preceding taxation year if this section were read 
without reference to this subsection. 


Subsec. 118.61(4) added by 2006, c. 4, subsec. 65(3), applicable to 2005 et seq. 
Definitions [s. 118.61]: “amount”, “appropriate percentage”, “common-law part- 
ner” — 248(1); “grandparent” — 252(2)(d); “individual” — 248(1); “parent” — 
252(2)(a); “taxation year” — 249; “tuition, textbook and education tax credits trans- 
ferred” — 118.81; “unused tuition, textbook and education tax credits” — 118.61(1). 


118.62 Credit for interest on student loan — For the purpose 
of computing an individual’s tax payable under this Part for a taxa- 
tion year, there may be deducted the amount determined’ by the 
formula 


AXB 
where 


A is the appropriate percentage for the year; and 


B is the total of all amounts (other than any amount paid on ac- 
count of or in satisfaction of a judgement) each of which is an 
amount of interest paid in the year (or in any of the five preced- 
ing taxation years that are after 1997, to the extent that it was not 
included in computing a deduction under this section for any 
other taxation year) by the individual or a person related to the 
individual on a loan made to, or other amount owing by, the 
individual under the Canada Student Loans Act, the Canada Stu- 
dent Financial Assistance Act or a law of a province governing 
the granting of financial assistance to students at the post-secon- 
dary school level. 


Related Provisions: 20(1)(c) — Interest deductible when money borrowed to earn 
income; 118.91 — Individual resident in Canada for part of the year; 118.92 — Order- 
ing of credits; 118.93 — Credits in separate returns; 118.94 — Computing tax payable 
by a non-resident individual; 118.95(a)— Application in year individual becomes 
bankrupt. 


History: S. 118.62 added by 1999, c. 22, s. 38, applicable to 1998 er seq. 


Selected Cases [s. 118.62]: Napier v. R., [2007] 2 C.T.C. 2377 (TCC) (Loan from 
university met criteria giving rise to education credit). 


Definitions [s. 118.62]: “amount”, “appropriate percentage” — 248(1); “individual”, 
“person” —248(1); “province” — Interpretation Act 35(1); “related” — 251(2)-(6); 
“taxation year’ — 249, 


118.7 Credit for UI [El] premium and CPP contribution — 
For the purpose of computing the tax payable under this Part by an 
individual for a taxation year, there may be deducted an amount 
determined by the formula 


AXB 
where 


A is the appropriate percentage for the year; and 
Bis the total of 


(a) the total of all amounts each of which is an amount paya- 
ble by the individual as an employee’s premium for the year 
under the Employment Insurance Act, not exceeding the 
maximum amount of such premiums payable by the indivi- 
dual for the year under that Act, 


the maximum amount of such contributions payable by the 
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A jis the appropriate percentage for the year; and 
B is the total of ee ee 
(a) the total of all amounts each of whi 


" ‘(a.1) the total of all amounts each of whic 
__ payable by the individual as an employee’s premium 


_ of such premiums payable by the individual for. 
_ under that Act, - 


4 (a.2) the amount, if any, by which the total of all amo 


_ tespect of self-employed earnings for the year as a pre-— 
- mium under the Act respecting parental insurance, R.S 


_ in computing the individual’s income for the year, — 
_ (b) the total of all amounts each of which is an amount pa’ 


_ exceeding the maximum amount of such contributions 
_ able by the individual for the year under the plan, and 


a payable by the individual for the year unde 
eneeon | 7 . 


Application: The July 16, 2010 draft legislation (Part 1 — technic 
amend s. 118.7 to read as above, applicable to 2006 et seg. 
(b) the total of all amounts each of which is an amount paya- | Technical Notes (July 2010): Section 118.7 is amended, conseque i 
ble by the individual for the year as an employee’s contribu- | introduction of the new Quebec Parental Insurance Plan (QPIP 
tion under the Canada Pension Plan or under a provincial to provide for a tax 
pension plan defined in section 3 of that Act, not exceeding | Mote is also 
Dept. of Fir 
individual for the year under the plan, and SOC @)\vit). 


(c) the amount by which 


(i) the total of all amounts each of which is an amount 
payable by the individual in respect of, self-employed 
earnings for the year as a contribution under the Canada 
Pension Plan or under a provincial pension plan within 
the meaning assigned by section 3 of that Act (not ex- 
ceeding the maximum amount of such contributions paya- 
bie by the individual for the year under the plan) 


exceeds 
(ii) the amount deductible under paragraph 60(e) in com- 


rpose of computing 
t by an individual for a taxa year. 


an amount determined by the ormula 


ible by the individual as an employe 


year under the Employment Insurance Act, not excee 
the maximum amount of such premiums payabk 


dividual for the year under that Act, 


the year under the Act respecting parental insuran 
R.S.Q., c. A-29.011, not exceeding the maximum 


each of which is an amount payable by the individual i 


c. A-29.011, (not exceeding the maximum amount of such 
premiums payable by the individual for the year under that 
Act) exceeds the amount deductible under paragraph 60(g) 


> 


able by the individual for the year as an employee’s contri 
bution under the Canada Pension Plan or und rovin- 
cial pension plan defined in section 3 of that Act, not 


(c) the amount by which 
_ (i) the total of all amounts each of which is an ai 
payable by the individual in respect of self. 
_ earnings for the year as a contribution under th 
_ Pension Plan or under a provincial pension plat 
_ the meaning assigned by section 3 of that Act ( ot 
ceeding the maximum amount of such contributi 


Gi) the amount deductible under paragraph 
_ computing the individual’s income for the yee 


) on January 1, 200 


{ in respect of premiums paid under 
d to add a refence to the QPIP. 


ance news release 2005-050, July 19, 2005 


Subdivision a — Computation of Tax: Individuals S. 118.7 


ct, to pro 
dividual under the Enplonent arate Act. 


‘Do tt 


_ * receiving a cpp or QPP retirement pension; and 
_* working. 


of ¢ y OF 2 Owing 
copy of the completed Jes CPT30 to © your employer This date applies to o both: your 
nabl BS | you ae Form 


Related Provisions: 56(1)(a) — CPP, EI and OPIP benefits taxable; 60(e) — De- 
duction for other half of CPP ‘contributions; 60(g) — Deduction for portion of QPIP 
contributions; 117(1) — Tax payable under this Part; 118.91 — Individual resident in 
Canada for part of the year; 118.92 — Ordering of credits; 118.93 — Credits in sepa- 
rate returns; 118.94 — Tax payable by non-resident individual; 118.95(a) — Applica- 
tion in year individual becomes bankrupt. 


History: Para. (c) of the description of B in s. 118.7 amended by 2001, c. 17, s. 100, 
applicable to 2001 et seg. Para. (c) formerly read: 


(c) the total of all amounts each of which is an amount payable by the individual 
in respect of self-employed earnings for the year as a contribution under the 
Canada Pension Plan or under a provincial pension plan as defined in section 3 
of that Act, not exceeding the maximum amount of such contributions payable 
by the individual for the year under the plan. 
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Para. 118.7B(a) amended by 1996, c. 23, para. 187(d), to substitute “Employment In- 
surance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 


Selected Cases [s. 118.7]: Ashby v. Canada, [1996] 1 C.T.C. 2464 (TCC) (Deduc- 
tions made but not remitted differ from case where deductions not made). 
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Definitions [s. 118.7]: “amount”, “appropriate percentage”, 
dual” — 248(1); “tax payable” — 248(2); “taxation year” — 249. 


Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-326R3: 
Returns of deceased persons as “another person”; IT-393R2: Election re tax on rents 
and timber royalties — non-residents; IT-516R2: Tuition tax credit; IT-519R2: Medical 
expense and disability tax credits and attendant care expense deduction. 
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employee”, “indivi- 


Information Circulars: 07-1: Taxpayer relief provisions. 
Forms: T1 Sched. 8: QPP contributions on self-employment and other earnings. 


118.8 Transfer of unused credits to spouse [or common- 
law partner] — For the purpose of computing the tax payable 
under this Part for a taxation year by an individual who, at any time 
in the year, is a married person or a person who is in a common-law 
partnership (other than an individual who, by reason of a break- 
down of their marriage or common-law partnership, is living sepa- 
rate and apart from the individual’s spouse or common-law partner 
at the end of the year and for a period of 90 days commencing in 
the year), there may be deducted an amount determined by the 
formula 


A+B-C 
where 


A is the tuition, textbook and education tax credits transferred for 
the year by the spouse or common-law partner to the individual; 


B_ is the total of all amounts each of which is deductible under sub- 
section 118(1), because of paragraph (b.1) of the description of 
B in that subsection, or subsection 118(2) or (3) or 118.3(1) in 
computing the spouse’s or common-law partner’s tax payable 
under this Part for the year; and 


C is the amount, if any, by which 


(a) the amount that would be the spouse’s or common-law 
partner’s tax payable under this Part for the year if no 
amount were deductible under this Division (other than an 
amount deductible under subsection 118(1) because of para- 
graph (c) of the description of B in that subsection, under 
subsection 118(10) or under any of sections 118.01 to 
118.06, 118.3, 118.61 and 118.7) 


exceeds 
(b) the lesser of 


(i) the total of all amounts that may be deducted under 
section 118.5 or 118.6 in computing the spouse’s or com- 
mon-law partner’s tax payable under this Part for the 
year, and 


(ii) the amount that would be the spouse’s or common- 
law partner’s tax payable under this Part for the year if no 
amount were deductible under this Division (other than an 
amount deductible under any of sections 118 to 118.06, 
118.3, 118.61 and 118.7). 


Related Provisions: 117(1) — Tax payable under this Part: 118.3(2) — Disability 
credit claim for disabled dependant; 118.3(4) — Additional information requested by 
CRA; 118.61(2) — Carryforward of unused credits; 118.91 — Individual resident in 
Canada for part of the year; 118.92 — Ordering of credits; 118.93 — Credits in sepa- 
rate returns; 118.94— Computing tax payable by a non-resident individual: 
118.95(b) — Application in year individual becomes bankrupt; 257 — Formula cannot 
calculate to less than zero. 


History: Para. (a) amended to substitute “118.01 to 118.06” for “118.01 to 118.05”, 
and subpara. (b)(ii) of the description of C in s. 118.8 amended to substitute “118 to 
118.06” for “118 to 118.05”, by 2011, c. 24, subsecs. 32(1), (2), applicable to 2011 et 
seq. 

Para. (a) of the description of C in s. 118.8 amended by 2009, c. 31, subsec. 7(1) to 
substitute “, under subsection 118(10) or under any of sections 118.01 to 118.05, 118.3, 
118.61 and 118.7” for “or under section 118.61 or 118.7”, applicable to 2009 et seq. 


ee 
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Subpara. (b)(ii) of the said description of C amended by the said:c. 31, subsec. 7(2) to 
Substitute “any of sections 118 to 118.05, 118.3, 118.61 and 118.7” for “section 118, 
118.01, 118.02, 118.03, 118.3, 118.61 or 118.7”, applicable to 2009 et seq. : 


The description of B in s. 118.8 amended to substitute “118(1), because of paragraph. | 
(b.1) of the description of B in that subsection, or subsection 118(2) or (3)” for “118(2)_ 
or (3)”, by 2007, c. 29, s. 10, applicable to 2007 et seq. f: 


The description of A in s. 118.8 amended by 2007, c. 2, subsec. 25(1), applicable to | 
2006 et seg. The description of A formerly read: 


A is the tuition and education tax credits transferred for the year by the spouse 
or common-law partner to the individual; 


Subpara. (b)(ii) of the description of C in s. 118.8 amended by the said c. 2, subsec. 
25(2), applicable to 2005 er seg. except that in its application to the 2005 taxation year, 
the subpara. is to be read without its reference to s. 118.02, and in its application to the 
2005 and 2006 taxation years, the subpara. is to be read without its reference to s. 


. 118.03. Subpara. (b)(ii) formerly read: 


(ii) the amount that would be the spouse’s or common-law partner’s tax payable 
‘under this Part for the year if no amount were deductible under this Division 
(other than an amount deductible under section 118, 118.3, 118.61 or 118.7). 


The description of A in s. 118.8 amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, and the descriptions of B and C 
amended by Sch. 2, s. 7, to replace “spouse’s” with “spouse’s or common-law part- 
ner’s”, applicable to 2001 er seq., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)‘‘common-law partner”, 


The opening words of s. 118.8 amended by 2000, c. 12, s. 133, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. The opening words formerly read: 


118.8 For the purpose of computing the tax payable under this Part for a taxation 
year by an individual who, at any time in the year, is a married person (other 
than an individual who, by reason of a breakdown of their marriage, is living 
separate and apart from the individual’s spouse at the end of the year and for a 
period of 90 days commencing in the year), there may be deducted an amount. 
determined by the formula 


Para. (a) of the description of C in s. 118.8 amended by 2000, c. 19, s. 26, applicable to 
2000 et seg. The para. formerly read: 


(a) the amount that would be the spouse’s tax payable under this Part for the year 
if no amount were deductible under this Division (other than an amount deducti- 
ble under subsection 118(1) because of paragraph (b.1) or (c) of the description 
of B in that subsection or under section 118.61 or 118.7) 


Para. (a) of the description of C in s. 118.8 amended by 1999, c. 22, s. 39, applicable to 
1998 et seq. Para. (a) formerly read: 


(a) the amount that would be the spouse’s tax payable under this Part for the year 
if no amount were deductible under this Division (other than an amount deducti- 
ble under subsection 118(1) because of paragraph (c) of the description of B in 
that subsection or under section 118.61 or 118.7) 


The descriptions of A and C in s. 118.8 amended by 1998, c. 19, subsecs. 29(1), (2), 
applicable to 1997 et seg. A and C formerly read: 


A is the lesser of $8507 and the total of all amounts each of which is deductible 
under section 118.5 or 118.6 in computing the spouse’s tax payable under 
this Part for the year; 


C is the spouse’s tax payable under this Part for the year computed before any 
deductions under this Division (other than a deduction under subsection 
118(1) because of paragraph (c) of the description of B in that subsection or 
under section 118.7). ; 


The descriptions of A, B and C ins. 118.8 amended by 1997, c. 25, s. 29, applicable to 
1996 et seg. A, B, and C formerly read: 7 


A is the lesser of $6807 and the total of all amounts that the individual’s 
spouse may deduct under section 118.5 or 118.6 for the year; 


B is the total of all amounts each of which is an amount that the individual’s 
spouse may deduct for the year under subsection 118(2) or (3) or 118.3(1); 
and 


C_ is the amount of the individual’s spouse’s tax payable under this Part for the 
year computed before any deductions under this Division (other than a de- 
duction under subsection 118(1) by reason of paragraph 118(1)(c) or under 
section 118.7). 


The description of A in s. 118.8 amended by 1994, c. 7, Sch. VIII (1993, c: 24), s. 58, 
applicable to 1992 et seq. That description formerly read: 


A is the lesser of $600 and the total of all amounts each of which is an amount 
that the individual’s spouse may deduct for the year under section 118.5 or 
118.6; 
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- Definitions [s. 118.8]: ‘amount’, “common-law: partner’, “common-law partner- 
ship”, “individual” — 248(1); “tax payable” — 248(2);, “taxation year” — 249; “tui- 
tion, textbook and education tax credits transferred” — 118.81. 


- Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-326R3: 

~ Returns of deceased persons as “‘another person’; IT-393R2: Election re tax on rents 
and timber royalties — non-residents; IT-470R: Employees’ fringe benefits; IT-513R: 
Personal tax credits; IT-515R2: Education tax credit; IT-516R2: Tuition tax credit; IT- 

 517R: Pension tax credit (archived); IT-519R2: Medical expense and disability tax 
credits and. attendant care expense deduction. 


Forms: T1 Sched. 2: Federal amounts transferred from your spouse or common-law 


: partner. 


118.81 Tuition, textbook and education tax credits trans- 
ferred — In this subdivision, the tuition, textbook and education 
tax credits transferred for a taxation year by a person to an indivi- 
dual is the lesser of 


(a) the amount determined by the formula 


A=~B 
where 
Ais the lesser of 


(i) the total of all amounts that may be, deducted under 
section 118.5 or 118.6.in computing the person’s tax pay- 
able under this Part for the year, and 


(ii) the amount determined by the formula 


CxD 
where 


C. is the appropriate percentage for the taxation year, and: 


D is $5,000. 


B_ is the amount that would be the person’s tax payable under 
this Part for the year:if no amount were deductible under this 
Division (other than an amount deductible under any of sec- 
tions 118:to 118.06; 118.3, 118.61 and 118.7), and 


(b) the amount for the year that the person designates in writing 
for the purpose of section 118.8 or 118.9. 


Related Provisions: 118.61(2) — Carryforward of unused credits; 257 — Formula 
cannot calculate to less than zero. 


History: The description of B in para. 118.81(a) amended by 2011, c. 24, s. 33 to 
substitute “118 to 118.06” for “118 to 118.05”, applicable to 2011 et seq. 


The description of B in para. 118.81(a) amended by 2009, c. 31, s. 8 to substitute “118 
to 118.05” for “118, 118.01, 118.02, 118.03”, applicable to 2009 et seq. 


The opening words of s. 118.81 amended by 2007, c. 2, subsec. 26(1), applicable to 
2006 et seg. The opening words formerly read: 


118.81 Tuition and education tax credits transferred — In this subdivision, 
the tuition and education tax credits transferred for a taxation year by a person to 
an individual is the lesser of 


The description of B in para. 118.81(a) amended by the said c..2, subsec. 26(2), appli- 
cable to 2006 ef seg. except that, in its application to the 2006 taxation year, the 
description of B is to be read. without its reference to s. 118.03. The description of B 
formerly read: 


B_ is the amount that would be the person’s tax payable under this Part for the 
year if no amount were deductible under this Division (other than an amount 
deductible under any of sections 118, 118.01, 118.3)118.61 and 118-7), and 


Subpara. (ii) of the description of A, and the description of B in para. 118.81(a) 
amended by 2006, c. 4, subsecs. 66(1), (2), applicable to 2005 et seq. The descriptions 
formerly read: 


(ii) $8007, and 


B_ is the amount that would be the person’s tax payable under this Part for the 
year if no amount were deductible under this Division (other than.an amount 
deductible under section 118, 118.3, 118.61 or 118.7), and 


Subpara. (ii) of the description of A in s, 118.81 amended by 2001, cls, s, 101; to 
substitute “$800” for “$850”, applicable to 2001 et seq. 


S. 118.81 added by 1998, c. 19, subsec. 30(1), applicable to 1997 et seq. 
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I bese 


Definitions [s. 118.81]: “amount”, “appropriate percentage”, “individual”, “per- 
on” — 248(1); “tax payable” — 248(2): “taxation year’ — 249; “writing” — Inter- 
pretation Act 35(1). 


118.9 Transfer to parent or grandparent — If for a taxation 
year a parent or grandparent of an individual (other than an indivi- 
dual in respect of whom the individual’s spouse or common-law 


| partner deducts an amount under section 118 or 118.8 for the year) 


is the only person designated in writing by the individual for the 
year for the purpose of this section, there may be deducted in com- 
puting the tax payable under this Part. for the year by the parent or 
grandparent, as the case may be, the tuition, textbook and education 
tax credits transferred for the year by the individual to the parent or 
grandparent, as the case may be. 


History [s: 118. 8.9}: S. 118.9 amended by 2007, c. 2, s: 27, applicable to 2006 et seq: It 
formerly read: 


118.9 Where for a taxation yeara parent or grandparent of an individual (other 
than an individual in respect of whom the individual’s spouse or common-law 
partner deducts an amount under section 118 or 118.8 for the year) is the only 
person designated in writing by the individual for the year for the purpose of this 
section, there may be deducted in computing the tax payable under this Part for 
the year by the parent or grandparent, as thé case may be, the tuition and educa- 
tion tax credits transferred for the year by the individual to the parent or grand- 
parent, as the case may be. 


S. 118.9 amended by 2000, c. 12, Sch. 2, s. 1; to replace “spouse” with “spouse or 
common-law, partner’, applicable to. 2001 et seq.,in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 


S..b18.9 amended: by 1998, c. 19, subsec. 30(1), applicable to. 1997 et seq. It formerly 
read: 


118.9 (1) Transfers to supporting person — Where the parent or grandparent 
of an individual (other than an’individual in respect of whom the individual’s 
spouse deducts an amount under section 118 or 118.8 for the year) files with the 
Minister. for a taxation year a prescribed form, containing prescribed information, 
there may be deducted in computing the.tax payable by the parent or grandpar- 
ent, as the case may be, under this Part for the es an amount determined by the 
formula 


A=B 
where 


A. is the lesser of $8507 and the total of all amounts each of which is deductible 
under section!118.5 or 118.6.in computing the'individual’s tax payable under 
this Part for the year; and 


Bis the amount of the individual’s tax payable under this Part for the year 
computed, before any deductions. under this Division (other than, sections 
118,,118.3 and 118.7). 


(2) Only;one claim. per student — Where in-computing his or her tax ‘payable 
under this Part for a taxation year a parent or grandparent of an individual has 
deducted an amount under section 118 in respect of the individual, that parent or 
grandparent, as the case may be, is the only person entitled to deduct an amount 
for the year under subsection (1) in respect of the individual and in any other 
case only such one of the parents and grandparents of the individual as is desig- 
nated for the ‘year in writing by the individual is entitled to make such a deduc- 
tion for the year. 


The description of ‘A in subsec. 118.9(1) amended by 1997, c. 25,'s. 30, applicable to 
1996 et seq. The description of A formerly read: 


A is the lesser of $680/ and the total of all amounts that the individual may 
deduct under section 118-5 or 118.6 for the year; and 


The description of A in subsec. 118.9(1) amended by 1994, c. 7, Sch. VIII (1993, c, 
24), s. 59, applicable to 1992 et seg. That description formerly read: 


A is the lesser of 
(a) $600, and 


(b) the total of all amounts each of which is an amount that the indiyi- 
dual may deduct under section 118.6 for the year or an amount that the 
individual would have been entitled to deduct under subsection 118.5(1) 
for the year if the reference in paragraph 118.5(1)(a) to “the amount of 
any fees for the individual’s:tuition paid in respect of the year to the 
educational institution” were read as a reference to “that portion ofthe 
individual’s fees paid in respect of the year that may reasonably be con- 
sidered to have been paid in respect of a qualifying educational program 
of an educational institution described in subparagraph (a)(i) of the defi- 
nition “designated educational institution” in subsection 118.6(1)”; and 
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S. 118.9 


The description of A in subsec. 118.9(1) substituted by 1994, c. 7, Sch. I1 (1991, c. 49), 
s. 94, applicable to fees relating to periods after June 1990. That description formerly 
read: 
A is the lesser of $600 and the total of all amounts each of which is an amount 
the individual may deduct for the year under section 118.5 or 118.6; and 

Definitions [s. 118.9]: “amount”, “common-law partner” — 248(1); “grandpar- 
ent” — 252(2)(d); “individual”, ‘Minister’ — 248(1); “parent” — 252(2)(a); “pre- 
scribed” — 248(1); “tax payable” — 248(2); “taxation year” — 249; “tuition, textbook 
and education tax credits transferred” — 118.81; “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [s. 118.9]: IT-171R2: Non-resident individuals — compu- 
tation of taxable income earned in Canada and non-refundable tax credits (archived); 
IT-326R3: Returns of deceased persons as “another person”; IT-393R2: Election re tax 
on rents and timber royalties — non-residents; IT-470R: Employees’ fringe benefits; 
IT-515R2: Education tax credit; IT-516R2: Tuition tax credit. 


118.91 Part-year residents — Notwithstanding sections 118 to 
118.9, where an individual is resident in Canada throughout part of 
a taxation year and throughout another part of the year is non-resi- 
dent, for the purpose of computing the individual’s tax payable 
under this Part for the year, 


(a) the amount deductible for the year under each such provision 
in respect of the part of the year that is not included in the period 
or periods referred to in paragraph (b) shall be computed as 
though such part were the whole taxation year; and 


(b) the individual shall be allowed only 


(i) such of the deductions permitted under subsections 118(3) 
and (10) and 118.6(2.1) and sections 118.01 to 118.2, 118.5, 
118.6, 118.62 and 118.7 as can reasonably be considered 
wholly applicable to the period or periods in the year 
throughout which the individual is resident in Canada, com- 
puted as though that period or those periods were the whole 
taxation year, and 


(ii) such part of the deductions permitted under sections 118 
(other than subsections 118(3) and (10)), 118.3, 118.8 and 
118.9 as can reasonably be considered applicable to the pe- 
riod or periods in the year throughout which the individual is 
resident in Canada, computed as though that period or those 
periods were the whole taxation year, 


except that the amount deductible for the year by the individual 
under each such provision shall not exceed the amount that would 
have been deductible under that provision had the individual been 
resident in Canada throughout the year. 

Related Provisions: 114 — Individual resident in Canada during only part of year; 
117(1) — Tax payable under this Part; 217(c) — Election respecting certain payments. 


History: Para. 118.91(b) amended by 2009, c. 31, s. 9, applicable to 2009 et seq. It 
formerly read: 


(b) the individual shall be allowed only 


(i) such of the deductions permitted under subsections 118(3), (10) and 
118.6(2.1) and sections 118.01, 118.02, 118.03, 118.1, 118.2, 118.5, 118.6, 
118.62 and 118.7 as can reasonably be considered wholly applicable, and 


(i) such part of the deductions permitted under sections 118 (other than sub- 
section 118(3)), 118.3, 118.8 and 118.9 as can reasonably be considered 
applicable 


to the period or periods in the year throughout which the individual is resident in 
Canada, computed as though that period or those periods were the whole taxa- 
tion year, 
Subpara. 118.91(b)(i) amended by 2007, c. 2, s. 28, applicable to 2006 et seg. except 
that in its application to the 2006 taxation year, the subpara. is to be read without its 
reference to s. 118.03. Subpara. (b)(i) formerly read: 
(i) such of the deductions permitted under subsection 118(3) and sections 
118.01, 118.1, 118.2, 118.5, 118.6, 118.62 and 118.7 as can reasonably be con- 
sidered wholly applicable, and 
Subpara, 118.91(b)(i) amended by adding “118.01,” before “118.1”, by 2006, c. 4, s. 
67, applicable to 2005 et seg. 
Subpara. 118.91(b)(i) amended by 1999, c. 22, s. 40, applicable to 1998 et seg. The 
subpara. formerly read: 
(i) such of the deductions permitted under subsection 118(3) and sections 118.1, 
118.2, 118.5, 118.6 and 118.7 as can reasonably be considered wholly applica- 
ble, and 
The opening words of s. 118.91 and the closing words of para. (b) substituted by 1994, 
c, 21, subsecs. 55(1), (2), applicable to 1992 et seq., except that a taxpayer may elect 
that the amendment not apply to the taxpayer’s 1992 taxation year by notifying the 


Income Tax Act, Part I, Division E 


Minister of National Revenue in writing before the end of December 1994. The substi- 
tuted portions formerly read: * 


118.91 Notwithstanding the provisions of sections 118 to 118.9, where an indivi- 
dual is resident in Canada throughout part of a taxation year and throughout — 
some other part of the year is not resident in Canada, is not employed in Canada cy 
and is not carrying on business in Canada, for the purpose of computing the” 
individual’s tax payable under this Part for the year, i ‘ 


to the period or periods in the year throughout which the individual is resident in. 
Canada, is employed in Canada or is carrying on business in Canada, computed a 
as though the period or periods were the whole taxation year, an 


S. 118.91 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 95, applicable to 1988 et 
seq. S. 118.91 formerly read: 


118.91 Individual resident in Canada for part of the year — Notwithstanding .- 
sections 118 to 118.9, where an individual is resident in Canada during part of a__ 
taxation year and during some other part of the year is not resident in Canada, is — 
not employed in Canada and is not carrying on business in Canada, unless all or ~~ 
substantially all of the individual’s income for the year is included in computing 
the individual’s taxable income for the year, no amounts may be deducted under 
those sections for the purpose of computing the individual’s tax payable under 
this Part for the year except the total of 


(a) the deductions permitted under sections 118.1, 118.2, 118.5, 118.6 and 
118.7 to taxpayers resident in Canada throughout the year for the purpose of 
computing tax payable under this Part for the year that may reasonably be 
considered wholly applicable to the individual for the period or periods in 
the year throughout which the individual is resident in Canada, employed in 
Canada or carrying on business in Canada; and 
(b) such part of the deductions permitted under sections 118, 118.3, 118.8 
and 118.9 to taxpayers resident in Canada throughout the year for the pur- 
pose of computing tax payable under this Part for the year as may reasonably 
be considered applicable to the individual for the period or periods referred 
to in paragraph (a). 
Definitions [s. 118.91]: “amount” — 248(1); “Canada” — 255; “carrying on busi- 
ness” — 253; “employed”, “individual”, “non-resident” — 248(1); “resident in Can- 
ada” — 250; “tax payable” — 248(2); “taxation year” — 249; “taxpayer” — 248(1). 


118.92 Ordering of credits — In computing an individual’s tax 
payable under this Part, the following provisions shall be applied in 
the following order: subsections 118(1) and (2), section 118.7, sub- 
sections 118(3) and (10) and sections 118.01, 118.02, 118.03, 
118.031, 118.04, 118.05, 118.06, 118.3, 118.61, 118.5, 118.6, 
118.9, 0118.8) 118.2,.118.1, 118.62 and 121, 


Related Provisions: 117(1) — Tax payable under this Part. 

History: S. 118.92 amended by 2011, c. 24, s. 34 to substitute “118.03, 118.031, 

118.04, 118.05, 118.06, 118.3” for “118.03, 118.04, 118.05, 118.3”, applicable to 2011 

et seq. 

S. 118.92 amended by 2009, c. 31, s. 10 to substitute “118.03, 118.04, 118.05, 113.374 
for “118.03, 118.3”, applicable to 2009 et seq. 

S. 118.92 amended by 2007, c. 2, s. 29, applicable to 2006 et seg. except that in its 

application to the 2006 taxation year, the section is to be read without its reference to s. 

118.03. It formerly read: 


118.92 In computing an individual’s tax payable under this Part, the following 
provisions shall be applied in the following order: subsections 118(1) and (2), 
section 118.7, subsection 118(3) and sections 118.01, 118.3, 118.61, 118.5, 
118.6, 118.9, 118.8, 118.2, 118.1, 118.62 and 121. 


S. 118.92 amended to add “118.01,” before “118.3”, by 2006, c. 4, s. 68, applicable to 
2005 et seq. 


S. 118.92 amended by 1999, c. 22, s. 41, applicable to 1998 et seg. It formerly read: 


118.92 In computing an individual’s tax payable under this Part, the following 
provisions shall be applied in the following order: subsections 118(1) and (2), 
section 118.7, subsection 118(3) and sections 118.3, 118.61, 118.5, 118.6, 118.9, 
118.8, 118.2, 118.1 and 121. 


S. 118.92 amended by 1998, c. 19, s. 31, applicable to 1997 et seg. It formerly read: 
118.92 In computing the tax payable under this Part by an individual the follow- 
ing provisions shall be applied in the following order: subsections 118(1) and 


(2), section 118.7, subsection 118(3) and sections 118.3, 118.5, 118.6, 118.9, 
118.8, 118.2, 118.1 and 121. 


Definitions [s. 118.92]: “individual” — 248(1); “tax payable” — 248(2). 


Interpretation Bulletins: IT-523: Order of provisions applicable in computing an 
individual’s taxable income and tax payable. 


118.93 Credits in separate returns — If a separate return of in- 
come with respect to a taxpayer is filed under subsection 70(2), 
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— 104(23) or 150(4) for a particular period and another return of in- 
come under this Part with respect to the taxpayer is filed for a pe- 
riod ending in the calendar year in which the particular period ends, 
for the purpose of computing the tax payable under this Part by the 
taxpayer in those returns, the total of all deductions claimed in all 
those returns under any of subsections 118(3) and (10) and sections 
118.01 to 118.7 and 118.9 shall not exceed the total that could be 
deducted under those provisions for the year with respect to the tax- 
ayer if no separate returns were filed under any of subsections 
70(2), 104(23) and 150(4). 
Related Provisions: 114.2 — Deductions in separate returns; 117(1) — Tax payable 
under this Part. 


History: S. 118.93 amended to substitute “any of subsections 118(3) and (10) and” for 
“any of subsection 118(3) and” by 2007, c. 2, s. 29, applicable to 2006 et seq. 


§. 118.93 amended to substitute “118.01 to 118.7” for “118.1 to 118.7”, by 2006, c. 4, 
s. 68, applicable to 2005 et seq. 


Definitions [s. 118.93]: 
payer” — 248(1). 


Interpretation Bulletins: IT-326R3: Returns of deceased persons as “another per- 
son”; IT-513R: Personal tax credits; IT-517R: Pension tax credit (archived). 


“calendar year” — Interpretation Act 37(1)(a); “tax- 


118.94 Tax payable by non-resident (credits restricted) — 
Sections 118 to 118.06 and 118.2, subsections 118.3(2) and (3) and 
sections 118.6, 118.8 and 118.9 do not apply for the purpose of 
computing the tax payable under this Part for a taxation year by an 
individual who at no time in the year is resident in Canada unless 
all or substantially all the individual’s income for the year is in- 
cluded in computing the individual’s taxable income earned in Can- 
ada for the year. 


Related Provisions: 117(1) — Tax payable under this Part; 217 — Election respect- 
ing certain payments. 


History: S. 118.94 amended by 2011, c. 24, s. 35 to substitute “118 to 118.06” for 
“118 to 118.05”, applicable to 2011 et seq. 


S. 118.94 amended by 2009, c. 31, s. 11 to substitute “118 to 118.05” for “118, 118.01, 
118.02, 118.03”, applicable to 2009 et seq. 


S. 118.94 amended to add “, 118.02, 118.03” after “118.01”, by 2007, c. 2, s. 29, appli- 
cable to 2006 et seq. except that in its application to the 2006 taxation year, the section 
is to be read without its reference to's. 118.03. 


S. 118.94 amended to add “, 118.01” after “118”, by 2006, c. 4, s. 68, applicable to 
2005 et seq. 


S..118.94 substituted by 1994, c. 7, Sch. II (1991, c. 49),.s. 96, applicable to 1988 et 
seq. S. 118.94. formerly read: 


118.94 Computing tax payable by a non-resident individual — Sections 118 
and 118.2, subsections 118.3(2) and (3) and sections 118.5 to 118.9 do not apply 
for the purpose of computing the tax payable under this Part for a taxation year 
by an individual who at no time in the year is resident in Canada, except that, 
where all or substantially all of the individual’s income for the year is included 
in computing the individual’s taxable income earned in Canada for the year, for 
the purpose of computing the individual’s tax payable under this Part for the year 
there may be deducted the amounts that would have been deductible under those 
provisions for the purpose of computing the individual’s tax payable under this 
Part for the year had the individual been resident in Canada throughout the year. 
Definitions [s. 118.94]: “individual”, “non-resident” — 248(1); “resident in Can- 
ada” — 250; “taxable income earned in Canada” — 248(1); “taxation year” — 249. 
Interpretation Bulletins: IT-171R2: Non-resident individuals — computation of 
taxable income earned in Canada and non-refundable tax credits (archived); IT-513R: 
Personal tax credits. 


CRA Audit Manual: 15.2.15: Tax calculations. 


118.95 Credits in year of bankruptcy — Notwithstanding sec- 
tions 118 to 118.9, for the purpose of computing an individual’s tax 
payable under this Part for a taxation year that ends in a calendar 
year in which the individual becomes bankrupt, the individual shall 
be allowed only 


(a) such of the deductions as the individual is entitled to under 
any of subsections 118(3) and (10) and sections 118.01 to 118.2, 
118.5, 118.6, 118.62 and 118.7, as can reasonably be considered 
wholly applicable to the taxation year, and 


(b) such part of the deductions as the individual is entitled to 
under any of ‘sections 118 (other than subsections 118(3) and 


Subdivision a — Computation of Tax: Individuals 
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(10)), 118.3, 118.8 and 118.9 as can reasonably be considered 
applicable to the taxation year, 


except that the total of the amounts so deductible for all taxation 
years of the individual in the calendar year under any of those pro- 
visions shall not exceed the amount that would have.been deducti- 
ble under that provision in respect of the calendar year if the indivi- 
dual had not become. bankrupt. 

Related Provisions [s. 118.95]: 122.5(7) — Parallel rule for GST credit; 


122.61(3:1) — Parallel rule for Child.-Tax Benefit; 128(2)(e)(iii) — Credits:allowed:on 
return by trustee. 


History: Paras. 118.95(a) and (b) amended by 2009, c. 31, s.,.12, applicable to 2009 et 
seg. They formerly read: 


(a) such of the deductions as the individual is entitled to under subsections 
118@) and (10) and sections 118.01, 118.02, 118.03, 118.1, 118.2, 118.5, 118.6, 
118.62 and/118.7 as can reasonably be considered wholly peemmiehy to the taxa- 
tion year, and 


(b) such part of the deductions as the individual is entitled to under sections 118 
(other than subsection 118(3)), 118.3, 118.8 and 118.9 as can reasonably be con- 
sidered applicable to the taxation year, 


Para. 118.95(a) amended to substitute “subsections ,118(3) and (10) and sections 
118.01, 118.02, 118.03,” for “subsection 118(3) and sections 118.01,”, by 2007, c. 2, s. 
30, applicable to 2006 et seq. except that in its application to the 2006 taxation year, the 
para. is to be read without its reference to s. 118.03. 


Para. 118.95(a) amended to add “118.01,” before “118.1”, by 2006, c. 4, s..69, applica- 
ble to 2005 et seq. 


Para. 118.95(a):amended ‘by 1999, c. 22, s: 42; applicable to: 1998 et seq. ~ formerly 
read: 


(a) such of the deductions as the individual is entitled to under subsection 118(3) 
and sections 118.1, 118.2, 118.5, 118.6 and 118.7 as can reasonably be consid- 
ered wholly applicable to the taxation year, and 


S. 118.95 added by 1998, c. 19, s. 136, applicable to bankruptcies that occur after April 
26; 1995. 


Definitions [s. 118.95]: “bankrupt” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “individual” — 248(1); “taxation year” — 249. 
Interpretation Bulletins. [s. 118.95]: IT-513R: Personal tax credits. 


119. Former resident — credit for tax paid — If at any partic- 
ular time an individual was deemed by subsection 128.1(4) to have 
disposed of a capital property that was a taxable Canadian property 
of the individual throughout the period that began at the particular 
time and that ends at the first time, after the particular time, at 
which the individual disposes of the property, there may be de- 
ducted in computing the individual’s tax payable under this Part for 
the taxation year that includes the particular time the lesser of 


(a) that proportion of the individual’s’tax for the year otherwise 
payable under this Part (within the meaning assigned by para- 
graph (a) of the definition “tax for the year otherwise payable 
under this Part” in subsection 126(7)) that 


(i) the individual’s taxable capital gain from the disposition 
of the property at the particular time 


is of 
(ii) the amount determined under paragraph. 114(a) in respect 
of the individual for the year, and 


(b) that proportion of the individual’s tax payable under Part 
XIII in respect of dividends received during the period by the 
individual in respect of the property and amounts deemed under 
Part XIII to have been paid during the period to the individual as 
dividends from corporations resident in Canada, to the extent 
that the amounts can reasonably be considered to relate to the 
property, that 

(i) the amount by which the individual’s loss from the dispo- 


sition of the property at the end of the period is reduced by 
subsection 40(3.7) 


is of 
(ii) the total amount of those dividends. 


Related Provisions: 126(2.21)—— Foreign tax credit) for former resident; 
128.1(6)(b)(iii) — Effect of election by returning former resident; 128.3 — Shares ac- 
quired on rollover deemed to be same shares for s. 119; 127.531(a) — Credit allowed 
for alternative minimum tax; 152(6)(c.1) [to’ be repealed] — Minister required to reas- 
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sess past year to allow additional deduction; 152(6.3) — Reassessment to allow s. 119 
credit; 161(7)(a)(i), 164(5)(a.1) — Effect of carryback of loss. 


History: S. 119 added by 2001, c. 17, subsec. 102(2), applicable to dispositions after 
December 23, 1998 by individuals who cease to be resident in Canada after October ile 
1996. 


Definitions [s. 119]: “amount” sedge 1); “capital property” — 54, 248(1): “corpo- 
ration” — 248(1), Interpretation Act 35(1); “dividend”, “individual”, “property” — 
248(1); “resident in Canada” — 250; “taxable Canadian property” — 248(1); “taxable 
capital gain” — 38(a), 248(1); “taxation year’ — 249; “trust” — 104(1), 248(1), (3). 


History [former s. 119]: Former s. 119 repealed by 2001, c. 17, subsec. 102(1), 
applicable to 1995 et seq. It formerly read: 


119. (1) Averaging for farmers and fishermen [obsolete] — Whete an indivi- 
dual’s chief source of income has been farming or fishing for a taxation year (in 
this section referred to as the “year of averaging”) and the 4 immediately preced- 
ing years for which the individual has filed returns of income as required by this 
Part (in this section referred to as the “preceding years’), if the individual, on or 
before the day on or before which the individual was required to file a return of 
the individual’s income for the year of averaging, or on or before the day on or 
before which the individual would have been required to file such a return if any 
tax had been payable by the individual for the year of averaging, files with the 
Minister an election in prescribed form, the tax payable under this Part for the 
year of averaging is an amount determined by the following rules: 


(a) ascertain the amount, if any, remaining after deducting from the income 
for each year of the averaging period (which, in this section, means the year 
of averaging and the preceding years) all deductions permitted for that year 
by Division C, except the deductions permitted by section 110.4 of this Act 
or section 109 of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, or any amount in respect of a loss for the 3 years immediately 
following the year of averaging or any amount in respect of a loss deducted 
under this paragraph from income for a preceding taxation year in the aver- 
aging period, 


(b) determine the amount (in this section referred to'as the “average gross 
income”) equal to '/s of the amount by which 


(i) the total of the amounts determined under paragraph (a) for the years 
in the averaging period, 


exceeds 


(ii) the total of the amounts that would be deductible in respect of the 
losses for the taxation years in the averaging period in computing the 
taxable income for the year immediately following the year of averaging 
if the individual’s income from the same business for that year were the 
total of the amounts determined under paragraph (a) for the years in the 
averaging period, 


(c) determine the amount (in this section referred to as the “average net in- 
come”) for each year in the averaging period equal to the average gross in- 
come minus the deductions permitted for that year by section 109 of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 


(d) determine the amount (in this section referred to as the ‘ ‘average tax’’) for 
each year in the, averaging period equal to the tax that would be payable 
under this Part for the year if the taxable income for the year were the aver- 
age net income for the year and no amount were deductible under subsection 
127(5) for the year, 


(e) determine the amount, if any, by which 
(i) the total of the average taxes as determined under paragraph (d) 
exceeds 


(ii) the total of all amounts each of which is an amount deducted under 
subsection 127(5) in computing the tax payable for the preceding years 
other than any amount deemed by subsection 127.1(3) to have been so 
deducted, 


(f) where 


(i) the total of all amounts each of which is the amount deemed by sub- 
section 120(2) to have been paid on account of tax under this Part for a 
preceding year in the averaging period, 


exceeds 


(ii) the amount that would be determined under subparagraph (i) if the 
taxable income for each preceding year were the average net income for 
that year, 


add to the amount, if any, determined under paragraph (e) the amount of that 
excess, 


(g) where paragraph (f) does not apply, deduct from the amount, if any, de- 
termined under paragraph (e) the amount, if any, by which 


(i) the amount determined under subparagraph (f)(ii) 
exceeds 


(ii) the amount determined under subparagraph (f)(i), and 


900 


_ (h) deduct from the amount resulting from the application of paragraph (f) or | 


 (g), as the case may be, the total of the taxes payable under this Part for the 
preceding years computed without reference to section 120. 2, ! 


and the remainder, if any, obtained under paragraph (h) i is the tax payable undepil | 
this Part for the year of averaging and no further deduction may be made there- ey | 


it 
4 


from under any other provision of this Part except subsection 127(5). 


(2) Refunds — Where this section is applicable to the computation of an indivi- . 


dual’s tax for a taxation year, the amount, if any, by which the ‘total of 
(a) the total of taxes payable under this Part for the preceding years, and 


(b) the amount, if any, by which yr 
(i) the amount determined under subparagraph MOG). oteiall 


exceeds 


(ii), the amount determined under subparagraph (1)(f)(i) “a 


exceeds the total of 
(c) the amount, if any, determined under paragraph. ( Ie), and 
(d) the amount, if any, by which remasey 
(i) the amount determined under subparagraph (1)(f)(i) 
exceeds 
(ii) the amount determined under subparagraph (1)(f)(ii) 
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shall be deemed to be an overpayment made when the notice of assessment for 
the year of averaging was mailed. 


(3) Assessment — The provisions of this Part relating to the assessment of tax, 
interest and penalties apply with such modifications as the circumstances require 


to an assessment whereby, for the purposes of this section, it is determined by ~ 


the Minister that no tax is payable under this Part for the year of averaging or © 


that an overpayment has been made as described in subsection (2). 


(4) Where subsec. (1) election null — An election under subsection (1) is a © 
nullity unless the earliest of the “preceding years” ended before 1988 and is one» 


of the 6 years immediately preceding the year of averaging. 


(5) Revocation of election — An election filed under subsection (1) may, be - 


revoked by the individual 


(a) at any time before the Minister has first assessed the individual’s tax for 


the year of averaging; or 


(b) during the 30 day period immediately following any assessment by the 
Minister of the individual’s tax for the year of averaging. 


(6) Limitation as to election — No election may be filed under this section bya 


taxpayer for a taxation year if 


(a) the averaging period resulting from the election would include a year that 
was included in an averaging period resulting from a previous election by 
the taxpayer under this section that has not been revoked under subsection 
(5); or 


(b) an amount has been added or deducted under section 110.4 in computing a 
the taxable income of the taxpayer for the year or any other year of the aver-” 


aging period. 


(7) Rents or trust income from farming or fishing — For the mPa of sub- 
section (1), 


(a) rents dependent on the lessee’s gross production in the course of farming 
or fishing, and 


(b) income from a trust or estate to the extent that it can reasonably be re- 
garded as having been derived from farming or fishing, 


shall be deemed to be income from farming or fishing. 
(8) Losses — Any amount in respect of a loss deducted in making a calculation 


under paragraph (1)(a) and any amount in respect of a loss described in subpara- 


graph (1)(b)(ii) shall, for the purpose of computing taxable income for taxation 
years following the year of averaging, be deemed to have been deducted in re- 


spect of that loss in computing taxable income for a taxation year idan t the : 


year for which the loss was determined. 


(9) Investment tax credit — Where this section is applicable to the computation 
of an individual’s tax payable for a taxation year, the amount, if any, by which 


(a) the amount described in subparagraph ( 1Ne)(ii) 
exceeds 
(b) the amount described in subparagraph (1)(e)(i) 


shall be added in computing the individual’s investment tax credit at the end of ; 
that year, and paragraph 12(1)(t) and subsections 13(7.1) and 53(2) shall not ap- | 


ply to any amount deducted under subsection 127(5) for that year, or any subse- 
quent taxation year, that may reasonably be attributed to the amount added under 
this subsection. 


(10) Idem — Notwithstanding the definigion: ‘investment tax credit” in -subsec- 
tion 127(9), where a taxpayer has filed an election under subsection (1) for a year 
of averaging, in computing the taxpayer’s investment tax credit at the end of any 
of the preceding years, there shall not be included any amount in respect of pro- 
perty acquired, or an expenditure made, in or after the year of averaging. 


| 
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Selected Cases [former subsec: 119(1)]: Zsrael v.'R., [1979] C.T.C. 468 (FCTD) 
(Company to which taxpayer transferred farming business held not to have income 
from farming in the year; income averaging not permitted); Wilfley v. R.,.[1974] C.T.C. 
510 (FCTD) (Income averaging permitted to incorporator of company to operate farm); 
Kuhl et al. v. R., [1973] C.T.C. 846 (FCTD) (Income averaging permitted, to incorpora- 
tors of company to operate farm where incorporators working for company as indepen- 
dent contractors). 


120. (1) Income not earned in a province — There shall be 
added to the tax otherwise payable under this Part by an individual 
for a taxation year the amount that bears the same relation to 48% 
of the tax otherwise payable under this Part by the individual for the 
year that 


(a) the individual’s income for the year, other than the indivi- 
dual’s income earned in the year in a province, 
bears to 
(b) the individual’s s income for the year. 
Related Provisions: 117(1) — Tax payable under this Part; 120(3) — “Income for 
the year” defined; '120(4) — Income earned in the year in a province. ; 
History: The opening words of subsec. 120(1) amended by 2001, c. 17, subsec. 
103(1), applicable to 2000 et seg. That portion formerly read: 


(1) There shall be added to the tax otherwise payable under this Part by an indi- 
vidual for'a taxation year an amount that bears the same relation to 52% of the 
tax’ otherwise payable under this Part by the individual for the year that 
Selected Cases [subsec. 120(1)]: Gardner v. R., [2000] 4 C.T.C. 2531 (TCC); 
aff'd [2002] 1: C.T.C. 302 (FCA) (Matters of. Ontario tax to be decided by Ontario 
courts). 
Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-434R: Rental of real property by individual. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in-withholdings for certain income related to Quebec). 


(2) Amount deemed paid in prescribed manner [Quebec 
abatement] — Each individual is deemed to have paid, in pre- 
scribed manner and on prescribed dates, on account of the indivi- 
dual’s tax under this Part for a taxation year an amount that bears 
the same relation to 3% of the tax otherwise payable under this Part 
by: the individual for the year that 


(a) the individual’s income earned in the year in a province that, 
on January 1, 1973, was a province providing schooling al- 
_lowances within the meaning of the Youth Allowances Act, chap- 
ter Y-1 of the Revised Statutes of Canada, 1970, 


bears to 


(b) the individual’s income for the year. 


Related Provisions: 117(1) — Tax payable under this Part; 120(3) — “Income for 
the year” defined; 152(1)(b)— Determination of amount on __ assessment; 
152(4.2)(d) — Redetermination at taxpayer’s request; 160.1 — Where excess refunded. 


Federal-Provincial Fiscal Arrangements ... Act: S. 27 of the Federal-Provin- 
cial Fiscal Arrangements and Federal Post-Secondary Education and Health Contri- 
butions Act, R.S.C. 1985, c. F-8, provides an additional 13.5% credit for residents of 
Quebec. 


Selected Cases [subsec. 120(2)]: Hollinger v. R., [1974] C.¥.C. 693 (FCA) 
(Amounts received by passive partner in U.S. business constituted income from busi- 
ness; no provincial abatement). 


Regulations: 6401 (prescribed date is December 31 of each year). 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for certain income’ related to Quebec). 


(2.1) [Repealed] 


History: Subsec. 120(2.1) ‘repealed by 2001, c. 17, subsec. 103(2), applicable to 1996 
et seq. Subsec. 120(2.1) formerly read: 


(2.1) Idem — Where section 119 is applicable to the computation of an indiyi- 
dual’s tax fora taxation year (referred to in that section as the “year of averag- 
ing”), notwithstanding subsection (2), the amount deemed by that subsection to 
have been paid on account of the individual’s tax under this Part for the year 
shall be equal to the amount that would be determined under that subsection if 
the reference therein to “the tax otherwise payable under this Part by the indivi- 
dual for the year” were read as a reference to “the amount that would be the tax 
otherwise’ payable under this Part by the’ individual if the individual’s taxable 
income for the year were the individual’s average net income (within the mean- 
ing of paragraph 119(1)(c)) for the year”. 


(2.2) Amount deemed paid [First Nations tax] — An indivi- 
dual is deemed to have paid on the last day of a taxation year, on 


Subdivision a— Computation of Tax: Individuals 


S. 120(4) tax 


account ‘of the ‘individual’s tax under this Part for the year, an 
amount equal to the individual’s income tax payable for the year to 
an Aboriginal government pursuant to a law of that government 
made in accordance with a tax sharing agreement PRICED that gov- 
ernment and.the:Government of Canada: 

Related Provisions: 81(1)(a) — Deduction for amounts exempted under Indian Act; 
152(1)(b) — Determination of amount on assessment; 152(4.2)(d) — Redetermination 
at taxpayer’s request; 156.1(1)“net tax owing”(b)B, E, F, 156.1(1.3) — First Nations 


tax counted for instalment purposes; 239(5) — 120(2.2) to be ee in determining 
whether offence committed. 


History: Subsec. 120(2.2) added by 2000, c. 19, subsec. 27(1), applicable to 1999 et 
seq. 


(3) Definition of “the individual’s income for the year” — 
For the purpose of this section, “the individual’s income for the 
year” means 


(a) if section 114 applies to the individual in respect of the year, 
the amount determined under paragraph 114(a) in respect of the 
“individual for the year; 


(b) if the individual was non-resident throughout the year, the 
individual’s taxable income earned in Canada for the year deter- 
mined without reference to paragraphs 115(1)(d) to (f); 


(c) in the case of an individual who is a specified individual in 
relation to the year, the individual’s income for the year com- 
puted without reference to paragraph 20(1)(ww); and 


(d) in the case of a SIFT trust, the amount, if any, by which its 
income for the year determined without reference to this para- 
graph exceeds its taxable SIFT trust distributions (as defined in 
subsection 122(3)) for the year. 


History: Para. 120(3)(d) added by 2007; c. 29, s. 11, deemed to have come into force 
on October 31, 2006. 


Paras. 120(3)(a) and (b) amended by 2001, c. 17, subsec. 103(3), applicable to 1998 et 
seq:, except that; for taxation years that end before 2000, the paras. ;shall be read.as 
follows: 


(a) if, section 114 applies to the individual in respect of the year, the amount 
determined under paragraph 114(a) in respect of the individual for, the year; and 


(b) if the individual was non-resident throughout the year, the individual’s taxa- 
ble income earned in Canada for the year determined without reference to 
paragraphs 115(1)(d) to (f). 
The paras. formerly read: 

(a) in the case of an individual to whom section 114 applies who was resident in 
Canada during part of the year and during some other part of the year was not 
resident in Canada, the:amount that would be determined under that section to be 
the individual’s taxable income for the year if that section were read without 
reference to the words following paragraph 114(b); 


(b) in the case of an-individual' to whom section 115 applies who was not resi- 
dent in Canada at any time in the taxation year, the amount that would be deter- 
mined under Division D to be the individual’s taxable income for the year if 
subsection 115(1) were read without reference to the words following paragraph 
115(1)(c); and 


The opening words of subsec. 120(3) amended, para. 120(3)(c) added, by 2000, c. 19, 
subsecs. 27(2), (3), applicable to 2000 et seg. The opening words formerly read: 


(3) Definition of “the individual's income for the year’ — In subsections (1) 
and (2), “the individual’s income for the year” means ” 


(3.1) [Repealed under former Act] 
(4) Definitions — In this section, 


“income earned in the year in a province” means amounts deter- 
mined under rules prescribed for the purpose .by regulations made 
on the recommendation of the Minister of Finance; 


Regulations: 2600-2607 (rules determining income‘earned in the year in a province). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta- 
tus; IT-434R: Rental of real property by individual. 


“province [para. 120(4)(b)]’’ — 
“tax otherwise payable under this Part’ by an individual for a 
taxation year means the total of 

(a) the greater of 


(i) the individual’ s minimum amount for the year determined 
under section 127.51, and 


[Repealed under former Act] 
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(ii) the amount that, but for this section, would be the indivi- 
dual’s tax payable under this Part for the aad if this Part 
were read without reference to 


(A) subsection 117(2.1), section 119, subsection 120.4(2) 
and sections 126, 127, 127.4 and 127.41, and 


(B) where the individual is a specified individual in rela- 
tion to the year, section 121 in its application to dividends 
included in computing the individual’s split income for 
the year, and 


(b) where the individual is a specified individual in relation to 
the year, the amount, if any, by which 


(i) 29% of the individual’s split income for the year 
exceeds 


(ii) the total of all amounts each of which is an amount that 
may be deducted under section 121 and that can reasonably 
be considered to be in respect of a dividend included in com- 
puting the individual’s split income for the year. 


Related Provisions: 117(1) — Tax payable under this Part. 


History: Cl. (a)(ii)(A) of the definition “tax otherwise payable under this Part” in sub- 
sec. 120(4) amended by 2007, c. 35, s. 40 to add “subsection 117(2.1),”, applicable to 
2008 ef seq. 


Cl. (a)(ii)(A) of the definition “tax otherwise payable under this Part” in subsec. 120(4) 
amended by 2001, c. 17, subsec. 103(4), to add “section 119,”, applicable to 1996 et 
seq. except that, in its application to taxation years that end before 2000 [see para. (b) 
history below], subsec. (3) of the amending legislation shall be read as follows: 


(3) Paragraph (b) of the definition “tax otherwise payable under this Part” in 
subsection 120(4) of the Act is replaced by the following: 


(b) the amount that, but for this section and subsection 117(6), would be 
the tax payable under this Part by the individual for the year if this Part 
were read without reference to any of sections 119, 126, 127 and 127.4. 


The definition “tax otherwise payable under this Part” in subsec. 120(4) amended by 
2000, c. 19, subsec. 27(3), applicable to 2000 er seg. It formerly read: 


“tax otherwise payable under this Part” by an individual for a taxation year 
means the greater of 


(a) the amount, if any, by which the total of 


(i) the individual’s minimum amount for the year determined under sec- 
tion 127.51, and 


(ii) any amount required under subsection 120.1(2) to be added to the 
tax payable by the individual for the year under this Part, 


exceeds any amount that may be deducted under subsection 120.1(1) from 
the tax payable by the individual for the year under this Part, and 


(b) the amount that, but for this section and subsection 117(6), would be the 
tax payable under this Part by the individual for the year if this Part were 
read without reference to any of sections 126, 127 and 127.4. 


Para. (b) of the definition “tax otherwise payable under this Part” in subsec. 120(4) 
amended by 1999, c. 22, s. 43, applicable to 1998 et seq. 


(b) the amount that, but for this section and subsection 117(6), would be the tax 
payable under this Part by the individual for the year if the individual were not 
entitled to any deduction under any of sections 126, 127, 127.2 and 127.4. 


Selected Cases [s. 120]: Lemaire vy. Canada, [1995] 1 C.T.C. 2844 (TCC) (Tax 
Court cannot grant relief from provincial taxation or order refund of provincial taxes 
deducted at source). 


Definitions [s. 120]: “amount” — 248(1); “Canada” — 255; “income earned in the 
year in a province” — 120(4); “income for the year’ — 120(3); “individual” — 248(1): 
“minimum amount” — 127.51; “prescribed”, “non-resident” — 248(1); “province” — 
Interpretation Act 35(1); “regulation” — 248(1); “ ; SLE 
trust” — 122.1(1), (2), 248(1); “specified individual”, “split income” — 120.4(1), 
248(1); “tax otherwise payable” — 120(4); “tax payable” — 248(2); “taxable in- 
come” — 2(2), 248(1); “taxable SIFT trust distributions”? — 122(3); “taxation year’ — 
249; “taxpayer” — 248(1). 


1.T. Application Rules [s. 120]: 40(1), (2); 49(3). 


120.1 [Repealed] 
History [120.1]: S. 120.1 repealed by 2000, c. 19, s. 28, applicable to 1998 et seq. It 
formerly read: 


120.1 (1) Forward averaging credit— There may be deducted from the 
amount that would, but for this section, be the tax otherwise payable under this 
Part (other than the tax payable with respect to a return of income referred to in 
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subsection 110.4(5)) by an individual for a taxation year an amount equal to the é 
product obtained when } 


(a) the amount specified in the individual’s election for the year under sub- ~ 
section 110.4(2) and, where the individual’s legal representative has filed on — 
‘the individual’s behalf an election under subsection (2) for the year, the indi- — 
vidual’s accumulated averaging amount at the end of the year oO 


is multiplied by 
(b) the percentage referred to in paragraph 117(2)(c). 


(2) Year of death — Where an individual dies in a taxation year before 1998 
(and is resident in Canada at the time of death) and the individual’s legal repre-. 
sentative files with the individual’s return of income (other than a return of in- 
come referred to in subsection 110.4(5)) for the year an election in prescribed 
form on or before the day on or before which the return is required to be filed, 
there shall be added to the amount that would, but for this section, be the indivi- 
dual’s tax payable for the year under this Part with respect to the return of in- 
come an amount equal to the amount, if any, by which 


(a) the total of the taxes that would have been payable by the individual 
under this Part for the three immediately preceding taxation years if the indi- 
vidual’s taxable income otherwise determined for each of those years were — 
increased by '/ of the individual’s accumulated averaging amount at the end . 
of the year in which the individual died and if this Part were read without 

reference to sections 119 to 127.3 4 


exceeds 


(b) the total of the taxes that would have been payable by. the individual 
under this Part for the three immediately preceding taxation years if this Part 
were read without reference to sections 119 to 127.3. 


(3) Deduction and additions — Each amount deducted or added under subsec- ; 
tion (1) or (2) in computing the tax payable under this Part by an individual for a 
taxation year shall, notwithstanding those subsections, be equal to the total of 


(a) the amount that would, but for this subsection, be determined for the year 
under subsection (1) or (2), as the case may be, and 


(b) an amount equal to that proportion of 52% of the amount referred to in 
paragraph (a) that 


(i) the individual’s income for the year, other than the individual’s in- 
come earned in the year in a province, 


is of 
(ii) the individual’s income for the year. 


(4) Presumption — Where the amount deductible by an individual under sub- ° 
section (1) exceeds the amount that would, but for that subsection, be the indivi- 
dual’s tax otherwise payable under this Part for the year, the excess shall be 
deemed to be an amount paid by the individual, on the day the individual was 
required to file the election under subsection 110.4(2), on account of the indivi- 
dual’s tax for the year under this Part. 


(5) Reduction — Notwithstanding subsection (4), the amount of the excess re- 
ferred to in that subsection shall be reduced by an amount equal to that propor- 
tion of 16.5% of the amount of the excess that 


(a) the individual’s income earned in the year in a province that, on January 
1, 1973, was a province providing schooling allowances (within the meaning 
of the Youth Allowances Act, chapter Y-1 of the Revised Statutes of Canada, 
1970) 


is of 
(b) the individual’s income for the year. 


(6) Individual not resident — Where an individual was not resident in Canada 
throughout the taxation years referred to in paragraph (2)(b), the amount detet- 
mined under that paragraph shall be equal to the amount that would have been so 
determined if the individual had been resident in Canada throughout those years — 
and the individual’s incomes for those years had been from sources in Canada. . 


(7) Application — This section does not apply to an individual described in sub- 
section (6) unless the individual’s legal representatives have, on or before the 
day on or before which they were required to file the individual’s return of in- 
come under this Part for the taxation year in which the individual died (or would 
have been required to file such a return had tax been payable by the individual 
under this Part for the year), filed a return of the individual’s income for each of 
the three taxation years referred to in paragraph (2)(b) in the same form and 
containing the same information as the return that the individual, or legal repre- 
sentatives, would have been required to file under this Part if the individual had 
been resident in Canada throughout each of those three years and if tax had been 
payable by the individual under this Part for each of those three years. 


(8) Amount required to be included — Where an amount is required by virtue 
of this section to be included in computing the individual’ s tax otherwise payable 
under this Part for a taxation year, the references in subsection 120(1) and sec- 
tion 121 of this Act and subsection 120(3.1) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, to “the tax otherwise payable under this 
Part” shall be read as references to “the amount that would, but for section 120.1, 
be the tax otherwise payable under this Part”. 


: 


Subdivision a — Computation of Tax: Individuals 


That portion of para. 120.1(3)(b) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991, c. 49), s. 97, to substitute “52%” for “47%”, applicable to 1989 et seq. except 
that for the 1989 taxation year “52%” shall be read as “49.5%”. 


Selected Cases [s. 120.1]: Miller v. MNR, [1990] 2 C.T.C. 4 (FCTD); rev'd [1993] 
1 C.T.C. 269 (FCA) (Amendment of election permitted subsequent to filing). 


120.2 (1) Minimum tax carry-over — There may be deducted 
from the amount that, but for this section, section 120 and subsec- 
tion 120.4(2), would be an individual’s tax payable under this Part 
for a particular taxation year such amount as the individual claims 
not exceeding the lesser of 


(a) the portion of the total of the individual’s additional taxes 
determined under subsection (3) for the 7 taxation years imme- 
diately preceding the particular year that was not deducted in 
computing the individual’s tax payable under this Part for a tax- 
ation year preceding the particular year, and 
(b) the amount, if any, by which 
(i) the amount that, but for this section, section 120 and sub- 
section 120.4(2), would be. the individual’s tax payable under 
this Part for the particular year if the individual were not en- 
titled to any deduction under any of sections 126, 127 and 
127.4 
exceeds 
(ii) the individual’s minimum amount for the particular year 
determined under section 127.51. 


Remission Orders: Vera Henderson Income Tax Remission Order, P.C. 2008-983 
(remission “due to unintended results of the legislation”, provided the taxpayer makes 
no claim under 120.2(1)). 


Forms: T691: Alternative minimum tax. 
(2) [Repealed under former Act] 


(3) Additional tax determined — For the purposes of subsec- 
tion (1), additional tax of an individual for a taxation year is the 
amount, if any, by which 
(a) the individual’s minimum amount for the year determined 
under section 127.51 


exceeds the total of 


(b) the amount that, but for section 120 and subsection 120.4(2), 
would be the individual’s tax payable under this Part for the year 
if the individual were not entitled to any deduction under any of 
sections 126, bee ane 127.4, es 


passive income of minors. 


(c) that proportion of the amount, if any, ph ich 


(i) the individual’s special foreign tax weg for the year de- 
termined under section 127.54 


exceeds 


(ii) the total of all amounts deductible under section 126 from 
the individual’s tax for the year 


that 


(iii) the amount of the individual’s foreign taxes for the year 
within the meaning assigned by subsection 127.54(1) 


is of 


(iv) the amount that would be the individual’ S foreign taxes 
for the year within the meaning assigned by subsection 


S. 120.31(2) 


127.54(1) if the definition “foreign taxes” in that subsection 
were read without reference to “%/s of’. 


Related Provisions: 117(1) — Tax payable under this Part; 180.01(2)(g¢) — Appli- 
cation to 2010-14 election re deferred employee stock option benefits. 


(4) Where subsec. (1) does not apply — Subsection (1) does 
not apply in respect of an individual’s return of income filed under 
subsection 70(2), paragraph 104(23)(d) or 128(2)(f) or subsection 
150(4). 
History: Subsec. 120.2(4) amended by 2001, c. 17, s. 104, applicable to 1996 et seg. 
Subsec. 120.2(4) formerly read: 

(4) Subsection (1) does not apply in respect of 


(a) an individual’s return of income filed under subsection 70(2), paragraph 
104(23)(d) or 128(2)(f). or subsection 150(4);.or 


(b) a taxation year of an individual in respect of which the individual has 
made an election under section 119. 


The opening words of subsec. 120.2(1), subpara. 120.2(1)(b)(i)- and para. 120.2(3)(b) 
amended by 2000, c. 19, subsecs. 29(1)-(3), applicable to 2000 et seg. The opening 
words, the subpara. and para. formerly read: 


(1) There may be deducted from the amount that, but for this section and sec- 
tions 120 and 120.1, would be the tax payable under this Part by an individual 
for a particular taxation year such amount as the individual may claim not ex- 
ceeding the lesser of 


(i) the amount that, but for this section, subsection 117(6), sections 120 and 
120.1, would be the individual’s tax payable under this Part for the particular 
year if the individual were not entitled to any deduction under any of sections 
126, 127 and 127.2 to 127.4 


(b) the amount that, but for subsection 117(6) and sections 120 and 120.1, would 
be the tax payable by the individual under this Part for the year if the individual 
were not entitled to any deduction under any of sections 126, 127 and 127.2 to 
127.4, and 


Para. 120.2(4)(a) amended by 1998, c. 19, s. 137, applicable to taxation years that be- 
gin after April 26, 1995. Para. 120.2(4)(a) formerly read: 


(a) a return of income of an individual filed under subsection 70(2), paragraph 
104(23)(d) or 128(2)(e) or subsection 150(4); or 


Selected Cases [s. 120.2]: Netupsky v. Canada, [1995] 1 C.T.C. 2321 (TCC) 
(Alternative minimum tax not unconstitutional). 


Definitions [s. 120.2]: “amount”, “individual” — 248(1); “minimum amount” — 
127.51; “tax payable” — 248(2); “taxation year” — 249. 


120.3 CPP/QPP disability [or other] benefits for previous 
years — There shall be added in computing an individual’s tax 
payable under this Part for a particular taxation year the total of all 
amounts each of which is the amount, if any, by which 


(a) the amount that would have been the tax payable under this 
Part by the individual for a preceding taxation year if that por- 
tion of any amount not included in computing the individual’s 
income for the particular year because of subsection 56(8) and 
that relates to the preceding year had been included in comput- 
ing the individual’s income for the preceding year 


exceeds 
(b) the tax payable under this Part by the individual for the pre- 
ceding year. 
Related Provisions: 120.31 — Lump-sum payment averaging. 
History: S. 120.3 added by 1994, c. 7, Sch. II (1991, c. 49), s. 98, applicable to 1990 et 
seq. 
Definitions [s. 120.3]: “amount”, “individual” — 248(1); “tax payable” — 248(2); 
“taxation year’ — 249. 


Remission Orders: Rosa Amorim Remission Order, P.C. 2009-1224 (remission of 
tax, interest and penalty incurred due to CRA’s incorrect calculation under 120.3). 


120.31. Lump-sum payments [averaging] — (1) Defini- 
tions — The definitions in subsection 110.2(1) apply in this 
section. 


(2) Addition to tax payable — There shall be added in comput- 
ing an individual’s tax payable under this Part for a particular taxa- 
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tion year the total of all amounts each of which is the amount, if. 


any, by which 
(a) the individual’s notional tax payable for an-eligible taxation 
year to which a specified portion of a qualifying amount re- 
ceived by the individual relates and in respect of which an 
amount is deducted under section 110.2 in computing the indivi- 
dual’s taxable income for the particular year 


exceeds 


(b) the individual’s tax payable under this Part for the eligible 
taxation year. 
Forms: T1198: Statement of qualifying retroactive lump-sum. payment. 


(3) Notional tax payable — For the purpose of subsection (2), an 
individual’s notional tax payable for an eligible taxation year, cal- 
culated for the purpose of computing the individual’s tax payable 
under this Part for a taxation year (in this subsection referred to as 
“the year of receipt’) in which the individual received a qualifying 
amount, is the total of 


(a) the amount, if any, by which 


(i) the amount that would be the individual’s tax payable 
under this Part for the eligible taxation year if the total of all 
amounts, each of which is the specified portion, in relation to 
the eligible taxation year, of a qualifying amount received by 
the individual before the end of the year of receipt, were ad- 
ded in computing the individual’s taxable income for the eli- 
gible taxation year 


exceeds 


(ii) the total of all amounts each of which is an amount, in 
respect of a qualifying amount received by the individual 
before the year of receipt, that was included because of this 
paragraph in computing the individual’s notional tax payable 
under this Part for the eligible taxation year, and 


(b) where the eligible taxation year ended before the taxation 
year preceding the year of receipt, an amount equal to the 
amount that would be calculated as interest payable on the 
amount determined under paragraph (a) if it were so calculated 


Proposed Amendment — 120.31(3)(b) opening 
words 


(b) if the eligible taxation year ended before the taxation year 
preceding the year of receipt, an amount equal to the amount 
.. that would be calculated as interest payable on the amount, if 
any, by which the amount determined under paragraph (a) in 
respect of the eligible taxation year exceeds the taxpayer’s tax 
payable under this Part for that year, if the amount that would 
be calculated as interest payable on that excess were calculated 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 73, will 
amend the opening words of para. 120.31(3)(b) to read as above, applicable to 1995 
et seq. We 
Technical Notes (July 2010): Section 120.31 provides for the calculation of the 
tax payable on certain lump-sum payments. The amount of the tax is equal to the 
total of the additional taxes that would be payable for each relevant taxation year if 
the portion of the lump-sum payment that relates to that preceding year were added 
to the individual’s taxable income for that year. 
A notional amount of interest (using the rate of interest on tax refunds applicable to 
the relevant period) is added to the additional tax to take into account the fact that the 
calculation of the tax on the lump-sum payment should reflect not only. the additional 
tax that would have been payable had the payment been received on an on-going 
basis, but also the fact that this additional tax was not paid during those preceding 
years. i 
The amendment to paragraph 120.31(3)(b) clarifies that the notional amount of inter 
est is calculated on the amount of the additional tax for each relevant previous year 
and not on the whole tax payable for that year. This amendment applies to the. 1995 
and subsequent taxation years. 


(i) for the period that began on May 1 of the year following 
the eligible taxation year and that ended immediately before 
the year of receipt, and 
(1i) at the prescribed rate that is applicable for the purpose of 
subsection 164(3) with respect to the. period. 

Regulations: 4301(b) (prescribed rate of interest). 
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History: S. 120.31 added by 2000, c. 19, s. 30, applicable to 1995, ef seq. and, notwith- 
standing subsecs, 152(4) to (5), any assessment of an individual’s tax payable under the 
Act for any taxation year that ended before 1999 shall be made as is necessary to take 
into, account the application of s. 120.31. 2) deed? balsonem 
Definitions [s. 120.31]: “amount” — 248(1); “eligible taxation year” — 110.2(1), 
120.31(1); “individual” — 248(1); “notional tax payable” — 120.31(3);  “‘pre- 
scribed” — 248(1); “qualifying amount’, “specified. portion” — 110.2(1),. 120.31(1); 
“taxable income” — 248(1); “taxation year” — 249; “year of receipt” os 120.31(3).. | 


120.4 Tax on split income [Kiddie tax] — (1) Definitions — 
The definitions in this subsection apply in this section. 4 


“excluded amount”, in respect of an individual for a taxation year, 
means an amount that is the income from, or the taxable capital 
gain from the disposition of, a property acquired by or for the bene- 
fit of the individual as a consequence of the death of 


(a) a parent of the individual; or 
(b) any person, if the individual is 


(i) enrolled as a full-time student during the year at a post- 
secondary educational institution (as defined in subsection 
146.1(1)), or . 


(ii) an individual in respect of whom an amount may be de- 
ducted under section 118.3 in computing a taxpayer’s tax 
payable under this Part for the year. 


Related Provisions: 248(8) — Meaning of “consequence” of death. 


History: The opening words of “excluded amount” in subsec. 120.4(1) amended by 
2011, c. 24, subsec. 36(1), applicable to dispositions that occur after March 21, 2011. 
The opening words formerly read: 


“excluded amount”, in respect of an individual for a taxation year, means an, 
amount that is the income from a property acquired by or for the benefit of the 
individual as a consequence of the death of 


“specified individual’, in relation to a taxation year, means an in- 
dividual who 


(a) had not attained the age of 17 years before the year; 
(b) at no time in the year was non-resident; and 


(c) has a parent who is resident in Canada at any time in the 
year. . ? 


Related Provisions: 248(1)‘specified individual” — Definition applies to entire 
Act. 5 


“split income”, of a specified individual for a taxation year, means 
the total of all amounts (other than excluded amounts) each of 
which is 
(a) an amount required to be included in computing the indivi- 
dual’s income for the year 


(i) in respect of taxable dividends received by the individual 
in respect of shares of the capital stock of a corporation 
(other than shares of a class listed on a designated stock ex- 
change or shares of the capital stock of a mutual fund corpo- 
ration), or ne 


(ii) because of the application of section 15 in respect of the 
ownership by any person of shares of the capital stock of a 
corporation (other than shares of a class listed on a desig- 
nated stock exchange), 


(b) a portion of an amount included because of the application of 
paragraph 96(1)(f) in computing the individual’s income for the 
year, to the extent that the portion 


(i) is not included in an amount described in paragraph (a), 
and 


(ii) can reasonably be considered to be income derived from 
the provision of goods or services by a partnership or trust to 
or in support of a business carried on by 


Proposed Amendment — 120.4(1 
__ income”(b)(ii) openin 

(ii) can reasonably be considered to be i 
from the provision of property or service 
or trust to, or in support of, a business ca 


“split 
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(A) a person who is related to eibe > individual at any time 
in the year, 


(B) a corporation of which a person who is related to the 
individual is a specified shareholder at any time in the 
year, or 


(C) a professional corporation bg which a person related 
to the individual is a shareholder at any time in the year, 
or 


(c) a portion of an amount included because of the application of 
subsection 104(13) or 105(2) in respect of a trust (other than a 
mutual fund trust) in computing the individual’s income for the 
year, to the extent that the portion 


(i) is not included in an amount described in nee (a), 
and 


(ii) can reasonably be considered 


(A) to be in respect of taxable dividends received in re- 
spect of shares of the capital stock of a corporation (other 
than shares of a class listed on a designated stock: ex- 
change or shares of the capital stock of a mutual fund 
corporation), 


(B) to arise because of the application of section 15 in 
respect of the ownership by any person of shares of the 
capital stock of a corporation (other than shares of a class 
listed on a designated stock exchange), or 


(C) to be income derived from the provision of goods or 
services by a partnership or trust to or in support of a bus- 
iness carried on by 


OT oedoeod Amendment - —_— 120. 4(1 ike 
ome”(c)(ii)( nin 
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S. 120.4(5) 


(1) a person who is related to the individual at any time 
in the year, 


dda corporation of which a person who is related to 
the individual i is a specified shareholder at any time in 
the year, or ' 


(III) a professional corporation of which a person re- 
lated to the individual is a shareholder at any time in 
the year. 


Related Provisions: 20(1)(ww) — Split income deducted from income for regular 
tax purposes; 56(5), 74.4(2)(g), 74.5(13) — Attribution rules do not apply to split in- 
come; 108(5) — Split income paid out by trust to beneficiary retains its characteristics; 
120.4(2) — Tax on split income; 120.4(4) — Certain capital gains deemed to be divi- 
dends; 120.4(5) — Certain capital gains earned through trust deemed to be dividends; 
248(1)‘split income” — Definition applies to entire Act. 

History: Subparas. (a)(i), (ii) and cls. (c)(ii)(A). and (B) of the definition “split, in- 
come” in subsec. 120.4(1) amended to substitute “designated stock exchange” for “‘pre- 
scribed stock exchange” by 2007, c. 35, para. 68(2)(j), applicable after December 13, 
2007. 


Forms: T1206: Tax on split income. 


(2) Tax on split income — There shall be added to a specified 


individual’s tax payable under this Part for a taxation year 29% of 
the individual’s split income for the year. 

Related Provisions: 20(1)(ww) — Split income deducted ‘from income for regular 
tax purposes; 120.2(1), 120.2(1)(b)G) — No AMT carryover allowed against split-in- 
come tax; 120.4(3) — Minimum amount of income-splitting tax; 127.5 — Alternative 
minimum tax cannot be less than split-income tax; 160(1.2) — Parent jointly liable 
with child for tax. 


Forms: T1206: Tax on split income. 


(3) Tax payable by a specified individual — Notwithstanding 
any other provision of this Act, where an individual is a specified 
individual in relation to a taxation year, the individual’s tax payable 
under this Part for the year shall not be less than the amount by 
which 


(a) the amount added under subsection (2) to the individual’s tax 
payable under this Part for the year 


exceeds 
(b) the total of all amounts each of which is an amount that 


(i) may be deducted under section 121 or 126 in computing 
the individual’s tax payable under this Part for the year, and 


(ii) can reasonably be considered to be in respect of an 
amount included in computing the individual’s split income 
for the year. 


(4) Taxable capital gain — If a specified individual would have 
for a taxation year, if this Act were read without reference to this 
section, a taxable capital gain (other than an excluded amount) from 
a disposition of shares (other than shares of a class listed on a desig- 
nated stock exchange or shares of a mutual fund corporation) that 
are. transferred, either. directly. or indirectly, in. any manner 
whatever, to a person with whom the specified individual does not 
deal at arm’s length, then the amount of that taxable capital gain is 
deemed not to be a taxable capital gain and twice the amount is 
deemed to be received by the specified individual in the year as a 
taxable dividend that is not an eligible dividend. 


Related Provisions: 48.1(1) — Deemed disposition when small business corpora- 
tion goes public does not apply to 120.4(4). 


History: Subsec. 120.4(4) added by 2011, c. 24, subsec. 36(2), oie ce to disposi- 
tions that occur after March 21, 2011. 


(5) Taxable capital gain of trust — If a specified individual 
would be, if this Act were read without reference to this section, 
required under paragraph 104(13)(a) or subsection 105(2) to include 
an amount in computing the specified individual’s income for a tax- 
ation year, then to the extent that the amount can reasonably be con- 
sidered to be attributable to a taxable capital gain (other than an 
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excluded amount) of a trust froma disposition of shares (other than 
shares of a class listed on a designated stock exchange or shares of 
a mutual fund corporation) that are transferred, either directly or 
indirectly, in any manner whatever, to a person with whom the 
specified individual does not deal at arm’s length, paragraph 
104(13)(a) and subsection 105(2) do not apply in respect of the 
amount and twice the amount is deemed to be received by the speci- 
fied individual in the year as a taxable dividend that is not an eligi- 
ble dividend. . 

Related Provisions: 48.1(1) — Deemed disposition when small business corpora- 
tion goes public does not apply to 120.4(5). 

History [subsec. 120.4(5)]: Subsec. 120.4(5) added by 2011, c. 24, subsec. 36(2), 
applicable to dispositions that occur after March 21, 2011. 

History [s. 120.4]: S. 120.4 added by 2000, c. 19, s. 30, applicable to 2000 et seg. 
Definitions [s. 120.4]: “amount”, “business” — 248(1); “arm’s length” — 251(1); 
“capital gain” — 39(1)(a), 248(1); “consequence of the death’ — 248(8); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “designated stock exchange” — 248(1), 262; 
“disposition” — 248(1); “eligible dividend” — 89(1), 248(1); “excluded amount” — 
120.4(1); “individual” — 248(1); “mutual fund corporation” — 131(8), 248(1); “mu- 
tual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“non-resident” — 248(1); “parent” — 252(2)(a); “person” — 248(1); “post-secondary 
educational institution” — 146.1(1); “prescribed” — 248(1); ‘professional corpora- 
tion”, “property” — 248(1); “related” — 251(2)-(6); “resident in Canada’ — 250; 
“share”, “shareholder” — 248(1); “specified individual” — 120.4(1), 248(1); “speci- 
fied shareholder’ — 248(1); “split income” — 120.4(1), 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxable dividend” — 89(1), 120.4(4), (5), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (@). 


121. Deduction for taxable dividends [dividend tax 
credit] — There may be deducted from the tax otherwise payable 
under this Part by an individual for a taxation year the total of 


(a) 7% of the amount, if any, that is required by subparagraph 
82(1)(b)(i) to be included in computing the individual’s income 
for the year; and 


(b) the product of the amount, if any, that is required by subpara- 
graph 82(1)(b)(ii) to be included in computing the individual’s 
income for the year multiplied by 

(i) for the 2009 taxation year, '‘/is, 

(ii) for the 2010 taxation year, '/i7, 

(iii) for the 2011 taxation year, '/3, and 

(iv) for taxation years after 2011, i. 


Related Provisions: 82(2) — Dividends deemed received by taxpayer; 117(1) — 
Tax payable under this Part; 118.92 — Ordering of credits. 
History: Para. 121(b) amended by 2008, c. 28, s. 17, applicable to 2009 er seq. It 
formerly read: 
(b) "/is of the amount, if any, that is required by subparagraph 82(1)(b)(ii) to be 
included in computing the individual’s income for the year. 


S. 121 amended by 2007, c. 2, s. 48, applicable to dividends paid after 2005. It for- 
merly read: 


121. There may be deducted from the tax otherwise payable under this Part by an 

individual for a taxation year */; of any amount that is required by paragraph 

82(1)(b) to be included in computing the individual’s income for the year. 
Definitions [s. 121]: “individual” — 248(1); “ 
1.T. Application Rules: 40(1), (2). 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-295R4: Taxable dividends received after 1987 by spouse; IT-379R: Em- 
ployees profit sharing plans — allocations to beneficiaries; IT-524: Trusts — flow- 
through of taxable dividends to a beneficiary after 1987. 


“amount”, taxation year” — 249, 


122. (1) Tax payable by inter vivos trust — Notwithstanding 
section 117, the tax payable under this Part for a taxation year by an 
inter vivos trust is the total of 


(a) 29% of its amount taxable for the taxation year, and 
(b) if the trust is a SIFT trust for the taxation year, the positive 
or negative amount determined by the formula 
AXxB 
where 


A. is the positive or negative decimal fraction determined by the 
formula 
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C+D-E 


where 


C is the net corporate income tax rate in reeheds of the SIFT | 
trust for the taxation year, 

D is the provincial SIFT tax rate of the SIFT trust et the | 
taxation year, and 


E_ is the decimal fraction equivalent of the percentage rate se 
~ tax provided in paragraph (a) for the taxation year, and 


Bis the SIFT trust’s taxable SIFT trust distributions for the tax- 
ation year. 
Related Provisions: 104(2) — Multiple trusts can be considered as one, to prevent 
multiplication of low rate of tax for testamentary trusts; 117(2)—— Amount taxable; 
120(3)(d) — SIFT trust distribution not taxed provincially; 122(1.01) — Credit to trust 
for negative tax under 122(1)(b); 122(2) — Exception; 197(2) — Taxation of SIFT 
partnership distributions. 
History: The description of D in the description of A in para. 122(1)(b) amended to 
substitute “tax rate of the SIFT trust” for “tax factor”, by 2008, c. 28, subsec. 18(1), 
applicable to 2009 et seq., except that it also applies for a SIFT trust’s earlier taxation 
year if the definition “provincial SIFT tax rate” in subsec. 248(1), as amended, applies 
to that earlier taxation year. 
Subsec. 122(1) amended by 2007, c. 29, subsec. 12(1), deemed to have come into force 
on October 31, 2006. It formerly read: 
(1) Notwithstanding section 117, the tax payable under this Part by an inter vivos 
trust on its amount taxable for a taxation year shall be 29% of its amount oa 
for the year. 


Selected Cases [subsec. 122(1)]: Robinson (Trustee of) v. R., [1998] 1 C.T.C. 272 
(FCA) (Limited partner nevertheless carries on the business of the partnership). 


Interpretation Bulletins: IT-83R3: Non-profit organizations — taxation of income 
from property. 


(1.1) Deductions [personal credits] not permitted [to 
trust] — No deduction may be made under section 118 in comput- 
ing the tax payable by a trust for a taxation year. 


Interpretation Bulletins: IT-83R3: Non-profit organizations — taxation of income 
from property; IT-406R2: Tax payable by an inter vivos trust. 


(2) Where subsec. (1) does not apply [grandfathering] — 
Subsection (1) is not applicable for a taxation year of an inter vivos 
trust other than a mutual fund trust if the trust 


‘ Proposed Amendment — 122(2) opening words 


(2) Where subsec. (1) does not apply — Subsection (1) doe 
not apply for a taxation year of an inter vivos trust ae is not 
mutual fund trust and that me 
Application: The July 16, 2010 draft legislation (Part aire S. 15, 5, will 
amend the opening words of subsec. 122(2), applicable to trust taxation years that 
begin after 2002. 


tinuing to cn for fe iaanedi income tax rates is that it not receive sy gifts after 
June 18, 1971. : 


The opening words of subsection 122(2) are amended to rodesiaest nga 
to clarify its intended scope. _— 


(a) was established before June 18, 1971; 


(b) was resident in Canada on June 18, 1971 and without inter- 
ruption thereafter until the end of the year; 


(c) did not carry on any active business in the year; 


(d) has not received any property by way of aut since June 18, 
1971; 


sit reads for taxation ye: 
June 22, pe 
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(e) has not, after June 18, 1971, incurred 
(i) any debt, or 
(ii) any other obligation to pay an amount, 


to, or guaranteed by, any person with whom any beneficiary of 
the trust was not dealing at arm’s length; and 
(f) has not received any property after December 17, 1999, 
where 
(i) the property was received as a result of a transfer from 
another trust, 


(ii) subsection (1) applied to a taxation year of the other trust 
that began before the property was so received, and 

(iii) no change in the beneficial ownership of the property 
resulted from the transfer. 


Related Provisions: 127.53(1)(b) — Trust under 122(2) has $40,000 exemption 
from minimum tax. 


History: Para. 122(2)(f) added by 2001, c. 17, s. 105, applicable to 1999 et seq. 


Interpretation Bulletins: IT-381R3: Trusts — capital gains and losses and the flow- 
through of taxable capital gains to beneficiaries; IT-406R2: Tax payable by an inter 
vivos trust. 


(3) Definitions — The following definitions apply in this section. 


‘non-deductible distributions amount” for a taxation year has the 
meaning assigned by subsection 104(16). 


“taxable SIFT trust distributions’, of a SIFT trust for a taxation 
year, means the lesser of 

(a) its amount taxable for the taxation year, and 

(b) the amount determined by the formula 


A/(1=(B +C)) 
where 
A is its non-deductible distributions amount for the taxation 
year, 


B is the net corporate income tax rate in respect of the SIFT 
trust for the taxation year, and 


C is the provincial SIFT tax rate of the SIFT trust for the taxa- 
tion year. 
Related Provisions: 117(2) — Amount taxable. 


History: The description of C in the definition “taxable SIFT trust distributions” in 
subsec. 122(3) amended to substitute “tax rate of the SIFT trust” for “tax factor” by 
2008, c. 28, subsec. 18(2); applicable to 2009 et seq., except that it also appies for a 
SIFT trust’s earlier taxation year if the definition “provincial SIFT tax rate” in subsec. 
248(1), as amended, applies to that earlier taxation year. 


Subsec. 122(3) added by 2007, c. 29, subsec. 12(2), deemed to have come into force on 
October 31, 2006. 


Definitions [s. 122]: “allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 
“amount taxable” —117(2); “balance-due day’, “business” — 248(1); “beneficial 
ownership” — 248(3); “Canada” — 255; “contribution” — 94(1); “inter vivos trust”? — 
108(1), 248(1); “months specified” — 122.5(4); “mutual fund trust” — 132(6)-(7), 
132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “net corporate income tax 
rate” — 248(1); “non-deductible distributions amount” — 104(16), 122(3); “person”, 
“property”, “provincial SIFT tax rate’ —248(1); “resident. in Canada” — 
94(3)(a)(viii), 250; “SIFT trust” — 122-1(1), (2), 248(1); “tax payable” — 248(2); 
“taxable, capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxable 
SIFT trust distributions” — 122(3); “taxation year” — 249; “trust” — 104(1), 248(1), 
(3). 


Information Circulars [s. 122]: 78-5R3: Communal organizations. 


122.1 (1) Definitions — The following definitions apply in this 
section and in sections 104 and Peak 


Proposed Addition 


‘eligible aol: aren e I mm op 
(other than capital property) of an entity, in ces trust the i 


S. 122.1(1). equ 


“entity”? means a corporation, trust or partnership. 


“equity”, of an entity, means 
(a) if the entity is a corporation, a share of the capital stock of 
the corporation; 
(b) if the entity is a trust, an income or capital interest in the 
trust; j 
(c) if the entity is a partnership, an interest as a member of the 
partnership; 
(d) a liability of the entity (and, for purposes of the definition 
“publicly-traded liability” in this section, a security of the entity 
that is a liability of another entity) if 
(i) the liability is convertible into, or exchangeable for, eq- 
uity of the entity or of another entity, or 
(ii) any amount paid or payable in respect of the liability is 
contingent or dependent on the use of or production from 
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property, or is computed by reference to revenue, profit, cash 
flow, commodity price or any other similar criterion or by 


reference to dividends paid or payable to shareholders of any | 


class of shares of the capital stock of.a corporation, or to in- 
come or capital paid or payable to any member of a partner- 
ship or beneficiary under a trust; and 


(e) a right to, or to acquire, anything described in this paragraph 
and any of paragraphs (a) to (d). 


History: The definition “equity” added to subsec. 122.1(1) by 2009, c. 2, subsec. 
36(8), deemed to have come into force on October 31, 2006. 


“equity value’, of an entity at any time, means the total fair market 
value at that time of 


(a) if the entity is a corporation, all of the issued and outstanding 
shares of the capital stock of the corporation; 


(b) if the entity is a trust, all of the income or capital interests in 
the trust; or 


(c) if the entity is a partnership, all of the interests in the 
partnership. 


“excluded subsidiary entity”, for a taxation year, means an entity 
none of the equity of which is at any time in the taxation year 


(a) listed or traded on a stock exchange or other public market; 
nor 


(b) held by any person or partnership other than 
(i) a real estate investment trust, 
(ii) a taxable Canadian corporation, 
(iii) a SIFT trust (determined without reference to subsection 


(2)), 


(iv) a SIFT partnership (determined without reference to sub- 
section 197(8)), or 


(v) an excluded subsidiary entity for the taxation year. 


Proposed Amendment — “excluded subsidiary entity” 


Dept. of Finance news release 2011-058 and Backgrounder, July 20, 2011: 
See under 122.1(1)“SIFT trust’, under subheading “Excluded subsidiary entity — 
qualifying investors”. 


Related Provisions: 122.1(1)“SIFT trust” — Excluded subsidiary entity is not a 
SIFT trust. 


History: The definition “excluded subsidiary entity” added to subsec. 122.1(1) by 
2009, c. 2, subsec. 36(8), deemed to have come into force on October 31, 2006. 


Proposed Addition — 122.1(1)“gross REIT revenue” 


“gross REIT revenue”, of an entity for a taxation Sail means 
the total of all amounts each of which is 


(a) an amount received in the taxation year or receivable in the 
taxation year (depending on the method regularly followed by 
the entity in computing the entity’s income) by the entity oth- 
erwise than as or on account of capital; or a 


(b) a capital gain of the entity for the taxation year. 


Application: The December 16, 2010 draft legislation (REITs), subsec. 1(9), will 
add the definition “gross REIT revenue” to subsec. 122.1(1), applicable to 2011 et 
seq., and earlier if an election is made for all these amendments to apply earlier ot 
Application note to 122.1(1)“eligible resale property”). é 


Technical Notes: The new definition “gross REIT revenue” applies for purposes 
of the definition “real estate investment trust”. The new definition clarifies that the 
concept of revenue in the context of REITs is comprised of gross receipts and receiv- 
ables as well as capital gains. Accordingly, proceeds of disposition that are ‘not in- 
cluded in capital gains, such as recapture, are not intended to be estes in gross 
REIT revenue. 


Dept. of Finance news release 2010-125, Dec. fou 2010: See under 
122, A(L)“real estate investment trust”(a). : - 


Related Provisions: 122.1(1.1), (1.2) —Loo 


‘Look dbenigh sles) 


“investment”, in a trust or partnership, 
(a) Means 
(i) a property that is a Het of the trust or partnership, or 
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(ii) a right which may reasonably be considered to replicate a 
return on, or the value of, a security of the trust’ or partner 
ship; but 


(b) does not include 


(i) an unaffiliated publicly-traded liability of the trust or part- 


nership, nor 


(ii) regulated innovative capital. 


History: The definition “investment” in subsec. 122.1(1) amended by. 2009, c. 2, sub- 
sec. 36(1), deemed to have come into force on October 31, 2006. It formerly read: 


“investment”, in a trust or partnership, means 


(a) a property that is a security of the trust or partnership; or 


(b) a right which may reasonably be considered to replicate a return on, or 
the value of, a security of the trust or partnership. 


“non-portfolio earnings’, of a SIFT trust for a taxation year, 
means the total of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is the SIFT trust’s 
income for the taxation year from a business carried on by it 
in Canada or from a non-portfolio property, other than in- 
come that is a taxable dividend received by the SIFT trust, 


exceeds 


(11) the total of all amounts each of which is the SIFT trust’s 
loss for the taxation year from a business carried on by it in 
Canada or from a non-portfolio property, and 


(b) the amount, if any, by which 
(i) the total of 


(A) all taxable capital gains of the SIFT trust from. dispo- 
sitions of non-portfolio properties during the taxation 
year, and 


(B) one-half of the total of all amounts each of which is 
deemed under subsection 131(1) to be a capital gain of 
the SIFT trust for the taxation year in respect of a non- 
portfolio property of the SIFT trust for the taxation year 


exceeds 


(ii) the total of the allowable capital losses of the SIFT trust 
for the taxation year from dispositions of non-portfolio 
properties during the taxation year. 


Related Provisions: 197(1)“non-portfolio earnings” — Parallel definition for SIFT 
partnerships; 197(3) — Ignore 96(1.11) when applying definition to partnerships. 


1.T. Technical News: 38 (definition of “non-portfolio earnings”). 


“non-portfolio property” of a trust or partnership for a taxation 
year means a property, held by the trust or partnership at any time 
in the taxation year, that is 


(a) a security of a subject entity (other than a portfolio invest- 
ment entity), if at that time the trust or partnership holds 


(i) securities of the subject entity that have a total fair market 
value that is greater than 10% of the equity value of the sub- 
ject entity, or 


(ii) securities of the subject entity that, together with all of 
the securities that the trust or partnership holds of entities af- 
filiated with the subject entity, have a total fair market value 
that is greater than 50% of the equity value of ‘the ‘trust or 
partnership; 


(b) a Canadian real, immovable or resource property, if at any 
time in the taxation year the total fair market value of all proper- 
ties held by the trust or partnership that are, Canadian real, im- 
movable or resource properties is greater than 50% of the equity 
value of the trust or partnership; or 


(c) a property that the trust or partnership, or a person or partner- 
ship with whom the trust or partnership does not deal at arm’s 
length, uses at that time in the course of carrmines on a business 
in Canada. 
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Related Provisions: 122.1(1)‘‘SIFT trust” — Real estate investment trust excluded 
from SIFT rules; 248(1)“non-portfolio property” — Definition applies to entire Act. 


History: The opening words of para. (a) of the definition “non-portfolio property” in 
subsec. 122.1(1) amended by 2009, c. 2, subsec. 36(2), deemed to have come into force 
on October 31, 2006. The opening words formerly read: 


(a) a security of a subject entity, if at that time the trust or partnership holds 


“portfolio investment entity” at any time means an entity that 
does not at that time hold any non-portfolio property. 


History: The definition “portfolio investment entity” added to subsec. 122.1(1) by 
2009, c. 2, subsec. 36(8), deemed to have come into force on October 31, 2006. 


“public market” includes any trading system or other organized 
facility on which securities that are qualified for public distribution 
are listed or traded, but does not include a facility that is operated 
solely to carry out the issuance of a security or its redemption, ac- 
quisition or cancellation by its issuer.» 


Related Provisions: 248(1)“public market’ — Definition applies to entire Act. 


“publicly-traded liability”, of an entity, means a liability that is a 
security of the entity, that is not equity of the entity and that is listed 
or traded on a stock exchange or other public market. 


History: The definition “publicly-traded liability” added to subsec. 122.1(1) by 2009, 
c. 2, subsec. 36(8), deemed to have come into force on October 31, 2006. 


“qualified REIT property” of a trust means a: property, held by 
the trust, that is 


(a) a real or immovable property; 


(b) a security of a subject entity, if the entity derives all or sub- 
stantially all of its revenues from maintaining, improving, leas- 
ing or managing real or immovable properties that are capital 
properties of the trust or of an entity of which the trust holds a 
share or an interest, including real or immovable properties that 
the trust, or an entity of which the trust holds a share or an inter- 
est, holds together with one or more other persons or 
partnerships; 


The existing « definition qualified REIT | property” describes four types of ones 
‘The second type of qualified REIT property, described in paragraph (b) of the defini 


S.122.1(1) rea 


eC ase 
122 (“real estate investment trust’(a 


(c) a security of a subject entity, if the entity holds no property 
other than 


(i) legal title to real or immovable property of the trust or of 
another subject entity all of the securities of which are held 
by the trust (including real or immovable property that the 
trust or the other subject entity holds together with one or 
more other persons or partnerships), and 


(ii) property described in paragraph (d); or 


(d) ancillary to the earning by the trust of the amounts described 
in subparagraphs (b)(i) and (iii) of the definition “real estate in- 
vestment trust”. 


122. 1d “real estate investment trust”(a).. 


History: Para. (a) of the definition “qualified REIT property” in subsec. 122.1(1) 
amended by 2009, c. 2, subsec. 36(3) to substitute “property” for “property situated in 
Canada”, deemed to have come into force on October 31, 2006. 


Subpara. (c)(i) of “qualified REIT property” in subsec. 122.1(1) amended by the said c. 
2, subsec. 36(4), deemed to have come into force on October 31, 2006. The subpara. 
formerly read: 
(i) legal title to real or immovable property of the trust (including real or immoy- 
able property that the trust holds together with one or more other persons or 
partnerships), and 


“real estate investment trust’’, for a taxation year, means a trust 
that is resident in Canada throughout the taxation year, if 


(a) the trust at no time in the taxation year holds any non-portfo- 
lio property other than qualified REIT properties; 


909 


S. 122.1(1) rea 


Proposed Amendment — 122.1(1)“real estate — 
investment trust”(a) 


(a) at each time in the taxation year the total fair a ae 
at that time of all non-portfolio properties that are qualified 


REIT properties held by the trust is at least 90% of the total 


fair market value at that time of all non- Patino properties. 


held by the trust; 


Application: The December 16, 2010 draft fepiigi errr: subsec. 1(3), will 
amend para. (a) of the definition © ‘real estate investment trust” in subsec. 122.1(1) to . 
read as above, applicable to 2011 et seg., and earlier if an election is made for all 


these amendments to apply earlier wee #pplication note to 122. ee ea resale 
property”). 

Technical Notes: A trust is a “real estate investment fee? (REIT) for: a taxation 
year if it is resident in Canada throughout the year and meets a number of other 
conditions, including under paragraph (a) of that definition, the requirement that the 
trust at no time in the taxation year holds any non-portfolio property other than quali- 
fied REIT properties. This condition is amended so that only 90% of the REIT’s non- 
portfolio properties must be, at all times in a taxation year, qualified REIT properties. 


Dept. of Finance news release 2010-125, Dec. 16, 2010: Government of 
Canada Announces Amendments to the Real Estate Investment Trust Rules 


The Honourable Jim Flaherty, Minister of Finance, today announced proposed 
amendments to the provisions in the Income Tax Act concerning the income tax treat- 
ment of real estate investment trusts (“REITs”). 


REITs are trusts that are exempt from the tax on specified investment flow-through 
entities. To qualify as a REIT, a trust must meet certain conditions that recognize the 
unique history and role of collective real estate investment vehicles. 


“Our Government is committed to providing clarity in the application of the REIT 
rules,” said Minister Flaherty. “These changes take into account constructive com- 
ments received from the public, helping to ensure that the REIT rules apply 
appropriately.” 


Proposed changes to the income tax rules will: 


* allow REIT subsidiaries to hold certain non-capital property in respect of their 
real estate investment activities [122.1(1)“qualified REIT property’(b)(ii) — 
ed.]; 

allow REITs to hold up to 10% of their non-portfolio property as non-qualifying 
REIT property without losing REIT status [122.1(1)“real estate investment 
trust’(a) — ed.] (with an associated clarification of the circumstances under 
which property can be considered to be ancillary REIT property [122.1(1)“quali- 
fied REIT property’(d) — ed.]); 


* allow REITs to derive up to 10% of their revenues from sources that are not 
qualifying sources (currently, a REIT must derive 95% of its revenues from 
qualifying sources) {122.1(1)“real estate investment trust’(b) — ed.]; 


eo 


clarify that a trust’s revenue for purposes of the two revenue tests in the defini- 
tion “real estate investment trust” is to be computed on a gross, rather than net, 
basis and that it will include capital gains [122.1(1)“gross REIT revenue” and 
122.1(1)“real estate investment trust’’(b), (c) — ed.]; 


allow REITs to earn, as qualifying REIT revenue, gains realized by virtue of 
foreign currency fluctuations in respect of revenues derived from foreign real or 
immovable property including certain financing and hedging cprcama ii in re- 
spect of such property [122.1(1.3) — ed.]; 


ensure that amounts distributed to a REIT, by an entity in which the REIT has a 
significant interest, will retain their character for purposes of the revenue tests 
{122.1(1.1), (1.2) — ed.]; and 


allow an entity to hold investments in a REIT without those investments being 
treated as Canadian real, immovable or resource property in determining whether 
the entity itself is a SIFT [248(1)“Canadian real, immovable or resource pro- 
perty’(d) — ed.]. 
Today’s release includes for consultation draft legislative proposals to implement the 
changes described in the backgrounder. Interested parties are invited to provide com- 
ments on these proposals by January 31, 2011. 


For further information, media may contact: Annette Robertson, Press Secretary, Of- 
fice of the Minister of Finance, 613-996-7861; Jack Aubry, Media Relations, Depart- 
ment of Finance, 613-996-8080. 


Backgrounder: Amendments to the Real Estate Investment Trust Rules 


Real estate investment trusts (“REITs’’) are publicly-traded trusts holding non-portfo- 
lio property that are exempt from the tax on distributions from a specified investment 
flow-through (“SIFT”). The proposals announced today contemplate amendments to 
the rules for qualification as a REIT. The proposals will be effective for the 2011 and 
subsequent taxation years and also on an elective basis for earlier taxation years. 
Below are brief explanations of several key elements of the proposed amendments. 


Use of Property Held for Resale in Incidental Business Activities 


A REIT that acquires property and arranges for its development to hold as a commer- 
cial rental property may often resell a portion of that property to another party, such 
as a desired anchor tenant. A REIT may also acquire property for resale in the condo- 
minium and foreclosure contexts. 


real, immovable or resource property”(d) — ed.]. For this purpose, a transitional _ 


Income Tax Act, Part I, Division E 


135 & Diba 


sals will ‘permit REITs to hold up to 10% of their pro 
-portfoli property that is not qualified REIT property [122. 1(1)“real estate in 
a4 —~ed.]. espera to this relieving changes the eens ~~ 


a Se 
[122. 1(1)* ‘qualified REIT oer Oe 
Gross REIT Revenue 


In order to qualify as a REIT, a trust must meet two tests desioseal to dele 
nature of its revenue. The REIT rules provide that at least 95% of a REIT’s revenues 
must be derived from passive sources generally [122.1(1)“real estate investme 
trust”(b) — ed], and that, in particular, at least 75% of a REIT’s revenues ‘must | 
sourced from certain passive real estate sources [122. hd estate investment 
trust"(c)— ed]. 


The rule Providing that at least 95% of a REIT’s revenues be derived from certain 
passive sources is proposed to be modified to require that only 90% of the REIT’s 
revenues be derived from qualifying sources [122. 1d) Lae estate investment 
trust”’(b) — ed]. 
Today's proposals will also clarify that, for both revenue tests, revenue is to be 
fing? as Bios revenue, and will include capital gains (122. 1(1)“gross REIT rey 
—edJ. UZ. 


Foreign Se Gains 


When REITs hold foreign real or immovable property, they may fase the acquisi- - 
tion of such property using debt denominated in a foreign currency. Also, given the 
potential foreign currency risk in holding foreign assets, REITs may ‘choose to enter 
arrangements that hedge that risk. 


Today’s proposals will permit REITs to earn, as qualifying revenue, gains 1 jeatiool Dye 
virtue of foreign currency fluctuations in respect of revenues derived from such for- — 
eign real or immovable property including certain financing and hedging arrange- 
ments in respect of such property [122.1(1.3) — ed.]. 


Source Character of Revenue from a Subsidiary Trust 


The proposals will ensure that, for purposes of the two revenue tests referred to _ 
above (the 95% and the 75% test), amounts paid by certain subsidiaries of a REIT to 
the REIT will have the same character as that revenue had when it was Sele Lor 
earned by those subsidiaries {122.1(1.1), (1.2) —ed.]. y 


Canadian Real, Immovable or Resource Property 


The proposals will ensure that an entity may hold investments in a REIT or transi- 
tional SIFT without those investments being treated as Canadian real, immovable or 
resource property in determining whether the entity itself is a SIFT [248( 1)“Canadian 


SIFT means a trust or partnership that would, but for the deferred application of the a 
rules for entities that existed on October 31, 2006, be a SIFT trust or SIFT 
partnership. : 


(b) not less than 95% of the trust’s revenues for the taxation year 
are derived from one or more of the following: 


imposed Amendment — 122.1(1 )“real estat 
_investment trust”(b) opening words 


(b) not tess than 90% of the trust’s gross REIT revenue fi 
taxation year is from one or more of the following: _ 


Application: The December 16, 2010 draft legislation (REITs), subse. (4 ), W 

amend the opening words of para. (b) of the definition “real estate inye: 
in subsec. 122.1(1) to read as above, applicable to 2011 et seg., an 
election is made for all these amendments to agus earlier (see Applic 
122.1(1)“eligible resale property”). 
Technical Notes: Paragraphs (b) and (c) of this definition are al 
clarify the nature of the trust’s revenue that is intended to be measure 
detail, see the ore on the new definition “gross REIT revenue”. 


properties as a ality source of REIT revenue under that pacigiipie 
detail, see the commentary on the definition “qualified REIT Bena: 
new definition “eligible resale property”. 


Dept. of Finance news release 2010-125, Dec. 16 
122.1(1)“real estate investment trust”(a). : 


(i) rent from real or immovable properties, 
(ii) interest, 
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(iii) capital gains from dispositions of real or immovable 
properties, 


(iv) dividends, and 


(v) royalties; 


(c) not less than 75% of the trust’s revenues for the taxation year 
are derived from one or more of the following: 


(i) rent from real or immovable properties, 


(ii) interest from mortgages, or hypothecs, on real or immov- 
able properties, and 


(iii) capital gains from dispositions of real or immovable 
properties; and 


(d) at each time in the taxation year an amount, that is equal to 
75% or more of the equity value of the trust at that time, is the 
amount that is the total fair market value of all properties. held 
by the trust each of which is real or immovable property, indebt- 
edness of a Canadian corporation represented by a bankers’ ac- 
ceptance, property described by either paragraph (a) or (b) of the 
definition “qualified investment” in section 204, or a deposit 
with a credit union. 


Related Provisions: 122.1(1.1), (1.2) —Look-through rule; 122.1(1.3) — Foreign 
currency fluctuations; 122.1“SIFT trust” — REIT excluded from SIFT rules. 


S..122.1(1) ren 


History: Paras, (c) and (d) of the definition “real estate investment trust” in subsec. 
122.1(1) amended by 2009, c. 2, subsec. 36(5), deemed to have come into force on 
October 31, 2006. They formerly read: 


(c) not less than 75% of the trust’s revenues for the taxation year are derived 
from one or more of the following: 


(i) rent from real or immovable properties, to the extent that it is derived 
from real or immovable properties situated in Canada, 


(ii) interest from mortgages, or hypothecs, on real or immovable properties 
situated in Canada, and 


(iii) capital gains from dispositions of real or immovable properties situated 
in Canada; and 


(d) at no time in the taxation year is the total fair market value of all properties 
held by the trust, each of which is a real or immovable property situated in Can- 
ada, cash, or a property described in paragraph (a) of the definition “fully exempt 
interest” in subsection 212(3), less than -75% of the equity value of the trust at 
that time. 


Para. (d) of the definition “real estate investment trust” in subsec. 122.1(1) amended to 
substitute “paragraph (a) of the definition “fully exempt interest” in subsection 212(3)” 
for “clause 212(1)(b)(ii)(C)” by 2007, c. 35, s. 41, applicable after 2007. 


I.T. Technical News: 38 (SIFT entities — definition of REIT). 
CRA Audit Manual: 16.2.7: Real estate investment trusts. 


“real or immovable property”, of a taxpayer, 
(a) includes 


(i) a security held by the taxpayer, if the security is a security 
of a trust that satisfies (or of any other entity that would, if it 
were a trust, satisfy) the conditions set out in paragraphs (a) 
to (d) of the definition “real estate investment trust’, or 


(ii) an interest in real property or a real right in immovables 
(other than a right to a rental or royalty described in para- 
graph (d) or (e) of the definition “Canadian resource pro- 
perty” in subsection 66(15)); but 


(b) does. not include any depreciable property, other than 


(i) a property included, otherwise than by an election permit- 
ted by regulation, in Class 1, 3 or 31 of Schedule II to the 
Income Tax Regulations, 


(ii) a property ancillary to the ownership or utilization of a 
property described in subparagraph (i), or 

(iii) a lease in, or a leasehold interest in respect of, land or 
property described in subparagraph (i): 


“regulated innovative capital” means equity of a trust, where 


(a) since November 2006, the equity has been authorized, by the 
Superintendent of Financial Institutions or by a provincial regu- 
latory authority having powers similar to those of the Superin- 
tendent, as Tier 1 or Tier 2 capital of a financial institution (as 
defined by subsection 181(1)); 


(b) the terms and conditions of the equity have not changed after 

August 1, 2008; 

(c) the trust has not issued any equity after October 31, 2006; 

and 

(d) the trust.does not hold any non-portfolio property other than 
(i) liabilities of the financial institution, and 


(ii) shares of the capital stock of the financial institution that 
were acquired by the trust for the sole purpose of satisfying a 
right to require the trust to accept, as demanded by a holder 
of the equity, the surrender of the equity. 


History: The definition “regulated innovative capital” added to subsec. 122.1(1) by 
2009, c. 2, subsec. 36(8), deemed to have come into force on October 31, 2006. 


“rent from real or immovable properties” 
(a) includes 
(i) rent or similar payments for the use of, or right to use, real 
or immovable properties, 


(ii) payment for services ancillary to the rental of real or im- 
movable properties and customarily supplied or rendered in 
connection with the rental of real or immovable properties, 
and 
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(iii) a payment that is included under paragraph 104(13)(a) in 
computing the recipient’s income and that was made from 
the part of a trust’s income (determined without reference to 
subsection 104(6)) that was derived from rent from real or 
immovable properties; but 


Proposed Repeal — 122.1(1)“rent from real or 
. immovable properties” (a)(ili) 

Application: The December 16, 2010 draft legislation (REIT. 8), subsec. 1(8), will re- 
peal subpara. (a)(iii) of the definition “rent from real or immovable properties” in sub- 
sec. 122.1(1), applicable to 2011 et seq., and earlier if an election is made for all these 
amendments to apply earlier “ ee note . 122. 1(1)*eligible resale 
property”). : 

Technical Notes: “Rent fon real or immovable pppenic is cinealy defined to 
include a payment out of the current income of a trust, but only to the extent that the 
payment is included in the recipient trust’s income and is paid from the part of the 
payer trust’s income that was derived from rent from real or immovable properties. 


The subparagraph that includes the above payments in “rent from real or immovable 
properties” is repealed as part of a set of clarifying amendments to provide for what 
sources of revenues maintain their characterization when flowed through certain sub- 
sidiary trusts. For more detail, see the commentary on new subsections 122.1(1.1) and 
(1.2) and the definition “gross REIT revenue” in subsection 122.1(1). 


Dept. of Finance news release 2010-125, Dec. 16, 2010: See under 
122.1(1)"real estate investment trust’’(a). 


(b) does not include 


(i) payment for services supplied or rendered, other than 
those described in subparagraph (a)(ii), to the tenants of such 
properties, 


(ii) fees for managing or operating such properties, 


(iii) payment for the occupation of, use of, or right to use a 
room in a hotel or other similar lodging facility, or 


(iv) rent based on profits. 


History: Subpara. (a)(ii) amended to substitute “, and” for “; but” and subpara. (a)(iii) 
added to the definition “rent from real or immovable properties” in subsec, 122.1(1) by 
2009, c. 2, subsec. 36(6), deemed to have come into force on October 31, 2006. 


“SIFT trust”, being a specified investment flow-through trust, for 
a taxation year means a trust (other than an excluded subsidiary en- 
tity, or a real estate investment trust, for the taxation year) that 
meets the following conditions at any time during the taxation year: 


(a) the trust is resident in Canada; 


(b) investments in the trust are listed or traded on a stock ex- 
change or other public market; and 


(c) the trust holds one or more non-portfolio properties. 


Proposed Amendment — SIFT rules 


Dept. of Finance news release 2011-058, July 20, 2011: Government of Can- 
ada Announces Amendments to the Taxation of Specified Investment Flow-Through En- 
tities, Real Estate Investment Trusts and Publicly-Traded Corporations 


The Honourable Jim Flaherty, Minister of Finance, today announced proposed amend- 
ments to the provisions in the Income Tax Act concerning the income tax treatment of 
specified investment flow-through entities (SIFTs), real estate investment trusts 
(REITs) and publicly-traded corporations. 


The SIFT rules, first announced as part of the Government’s Tax Fairness Plan on 
October 31, 2006, have restored balance and fairness to the income tax system by lev- 
eling the playing field between publicly-traded trusts and partnerships and public cor- 
porations. Today’s announcement reinforces the Government’s commitment to fairness 
in the tax system. ‘ 

“These proposed measures will ensure that the policy objectives of the Tax Fairness 
Plan continue to be met,” said Minister Flaherty. “They also reflect our Government’ s 
ongoing commitment to address structures that frustrate those policy objectives.” 


The proposed amendments also include adjustments to the SIFT rules that are of a 
more technical nature, 


The proposals include changes in respect of: 
* publicly-traded stapled securities of SIFTs, REITs and corporations; 
° excluded subsidiary entities under the SIFT regime; 
* non-portfolio property of a corporation under the SIFT cag and 
* tax instalments for SIFTs. 


The attached backgrounder describes the proposed amendments in detail. The Govern- 
ment will introduce income tax legislation to give effect to today’s announced propos- 
als at the earliest opportunity. 


tdccarounde: Amendments to the Taxation of Spe 
Flow-Through Entities, Real ee Investment Trus! 
Traded on orat a 


he ss he, those pblicy coedvies The aan ne ey therefore i 
measures to limit the ce | of certain amounts payable in respect of pub! 
traded stapled securities. 


The Government will continue to monitor Canudet tax igor for structure 
transactions that might frustrate the policy objectives of the Tax Fairness a. and wil 
as necessary, take appropriate corrective action, _ 
Today’s announcement also adds a number of proposed amendments. petite 
SIFT rules in response to issues that have been brushite to the Government’ s atten 
by taxpayers and their advisors. 


References in this document to today should be read as today’ ’s date 
Below are brief explanations of the aie amendments a annot ced toda 


Stapled Secu ities 


luding real estate investment trusts R I 
introduced publicly-traded stapled securities into their capital structures. These - S 
ties have features that can provide tax advantages similar fo those ae ith 
lier income trust structures. 


What are stapled securities? 


In general terms, a stapled security involves two senate: securities thoes are | “stapled 
together such that the securities are not freely transferable independently of each other.' 
The proposed amendments announced today would apply to the stapled securities of an. 
entity that is a trust, corporation or partnership, if one or more of the stapled securities. 
is listed or traded on a stock Change or other public market and a of the following 
applies: 


* the stapled securities are both issued by the entity, 


* one of the stapled securities is issued by the entity, and vin other ay a pee. of 
the entity,” or 


* one of the stapled securities is issued by a REIT or the subsidiary ot a REIT. 
What income tax amendments are proposed with respect to stapled securities? 


In some structures involving stapled securities, a corporation or SIFT (alone or 
with a subsidiary) might issue equity and debt instruments — at least one of which is. 
publicly-traded — that are stapled together. The income tax provisions are proposed to 
be amended to provide that, notwithstanding the general rules applicable to the deduct- 
ibility of interest, interest that is paid or payable on the debt portion of such a apled- 
security will not be deductible in computing the income of the payei 
purposes. Accordingly, stapling arrangements that involve only shares 
licly-traded corporations, the distributions on which are treated as 
purposes, are not intended to be affected by the amendment. 


In other structures, a REIT (or a subsidiary of a REIT) might isst 
investors in circumstances in which the security similarly can be trat 
gether with an interest in another entity, such as a trust or a corporati : 
other entity, directly or through its subsidiaries, carries on a business ¢ 
that the REIT could not carry on or hold directly without losing its ste 

The income tax poles are proposed to be amended to provide otw 


not limited to ent) that is paid or payable by the other entity Kor its sober 
REIT (or its subsidiaries, and including “back-to-back” intermediary arrangement 
will not be deductible in computing the income of the payer for income paps 


{For an example of a REIT targeted by this measure, see the diseu: 
the Notes to 122.1(1)“rent from real or immovable properties” above 
What is the proposed effective date of the proposals for stapled securi ie 
The proposals : a jounced today would apply to an entity in Tespect. of an [ 
paid or becomes payable on or after today, unless the amount is p. 
ble curing, sue is ae ef the ee, S transition period. 


include securities ‘that were also issued and cisendae ‘and stapled securities of 
entity on October 31, 2006, the entity’s transition period would be the period that starts” 
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greement in writing betwe 


xcused from completing as a result of aa to the ae Tax Act, or (b) 


the issuance of the security is in satisfaction of a right to enforce payment against 


| the entity of an amount that became payable by the entity before today on a stapled. 


S. 122.1(1.2) 


a term or condition, in effect 


Related Provisions: 85.1(8), gsiteoy? 107(3.1) — Mechanisms for conversion of 
SIFT trust to corporation; 104(6)(b)(iv) — Amount distributed not deductible to SIFT 
trust; 104(16) — Trust distribution deemed received as dividend; 122.1(2)— Applica- 
tion of definition from 2006-2010; 197(1)SIFT partnership’ — Parallel definition for 
partnership; 248(1)“SIFT trust” — Definition applies to entire Act; Reg. 2608 — De- 
termining province of residence of SIFT. trust. 


History: The opening words of the definition “SIFT trust” in subsec. 122.1(1) 
amended by 2009, c. 2; subsec. 36(7), deemed to have come into force on October 31, 
2006. They formerly read: 


“SIFT trust”, being a specified investment flow-through trust, for a taxation year 
means a trust (other than a trust that is a real estate investment trust for the taxa- 
tion year) that meets the following conditions at any time during the taxation 
year: 


“security” of a particular entity means any right, whether absolute 
or contingent, conferred by the particular entity or by an entity that 
is affiliated with the particular entity, to receive, either immediately 
or.in the future, an amount ,that can reasonably be regarded as all or 
any part of the capital, of the revenue or of the income of the partic- 
ular entity, or as interest paid, or payable by. the particular entity, 
and for greater certainty includes 


(a) a liability of the particular entity; 

(b) if the particular entity is a corporation, 

(i) a share of the capital stock of the corporation, and 

(ii) a right to control in any manner whatever the voting 
rights of a share of the capital stock of the corporation, 

(c) if the particular entity is a trust, an income or a a capital inter- 
est in the trust; 

(d) if the particular entity is a partnership, an interest as a mem- 
ber of the partnership; and 

(e) a right to, or to acquire, anything described in this paragraph 
and any of paragraphs (a) to (d). 

“subject entity” means a person or partnership that is 

(a) a corporation resident in Canada; 

(b) a trust resident in Canada; 

(c) a Canadian resident partnership; or 

(d) a non-resident person, or a partnership that is not described 


in paragraph (c), the principal source of income of which is one 
or any combination of sources in Canada. 


“unaffiliated publicly-traded liability’, of an entity at any time 
means a publicly-traded liability of the entity if, at that time the 
total fair market value of all publicly-traded liabilities of the entity 
that are held at that time by persons or partnerships that are not 
affiliated with the entity is at least 90% of the total fair market 
value of all publicly-traded liabilities of the entity. 

History: The definition “unaffiliated publicly-traded liability’ added to subsec. 
122.1(1) by 2009, c. 2, subsec. 36(8), deemed to have come into force on October 31, 
2006. 


Pro josed Addition - ~~ 122.1(1. 1)-(1. 3) 


a. 0 Application fe) ubse 2): — For the purposes of the _ 
definition “real estate investment trust” in subsection (1), subsec- 
tion (1.2) applies to ‘an entity (referred to in this subsection and - 

as the faa ia ee ) ae a ae ou ook woo 


an + entititak deena 165i in diceicaetion . 2) 4 dic “pseiliad a 
J come payable by the subsidiary entity in — 
ity is included in computing the a ene 


ociity’s gross REIT revenue for the taxation year. 


(1.2) Sources of revenue — look through ‘rule —If_ ‘this 
bsection applies to a parent entity for a taxation year because a 
specified amount has become payable by a subsidiary entity, to 
the extent that the specified amount can reasonably be considered 
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to have become payable out of the subsidiary entity’s gross REI 
revenue from a particular source, it is deemed to be gross REIT 


revenue of the parent entity for the taxation year from the. pation 


lar source and not from any other source. 


Technical Notes: New subsections 122.1(1.1) and (1.2) set out a rule clarifying 
application of paragraphs (b) and (c) of the definition REIT in subsection 122. 1C 
These two new subsections provide that where a trust has an interest in another trust, 


and that interest is non-portfolio property of the first trust, then the revenues flowed 


through the subsidiary trust maintain their source characterization in determining the 
source of revenues of the second trust. This rule is intended to clarify the application 
of the portions of the above definition that concern the trust’s revenues. 7 


These amendments apply to the 2011 and later taxation years, and also, on an elec- 
tive basis, for oy taxation years - e., the 2007, 2008, ae and 2010 taxation 
years). 


Related Provisions: 122.1(1.1) — Conditions for 122.1(1.2) to apply. 


(1.3) Currency fluctuations — foreign property — For the 
purposes of the definition “real estate investment trust” in subsec- 
tion (1), in determining whether an amount included in gross 
REIT revenue of a trust for a taxation year is from a particular 
source that is in respect of real or immovable property situated in 
a country other than Canada, each of the following amounts is 
deemed to be from the particular source and not from any other 
source: 


(a) an amount that is included in gross REIT revenue of the 
trust for the taxation year and that is a gain from fluctuations in 
the value of the currency of that country relative to Canadian 
currency, in respect of 


(i) the particular source, or 


(ii) debt incurred by the trust for the purpose of earning 
revenue from the particular source; and 


(b) an amount that is included in gross. REIT revenue of the 
trust for the taxation year and that results from an agreement 
that 


(i) provides for the purchase, sale or exchange of currency, 
and 


(ii) can reasonably be considered to have been made by the 

trust to reduce its risk in fluctuations in the value of the 

currency of that country relative to Canadian currency. 
Technical Notes: New subsection 122.1(1.3) applies for purposes of the defini- 
tions “real estate investment trust” and “qualified REIT property”. This subsection is 
intended to allow a REIT to treat, as qualifying REIT revenue, foreign currency gains 
included in the REIT’s gross revenue and realized in respect of 


* qualifying sources of REIT revenue (such as rental revenue from real or immoy- 
able property situated in the United States); and 


* debt incurred for the purpose of earning revenue from a qualifying source of 
REIT revenue (such as Euro-denominated debt incurred by the REIT to acquire 
real or immovable property in Germany from which the REIT earns rental 
revenue). 


This subsection is also intended to allow a REIT to treat, as qualifying REIT revenue, — 
amounts included in the REIT’s gross revenue and received under, or as a result of, 
an arrangement that hedges risk stemming from fluctuations in foreign currency of a 
country in which the REIT holds real or immovable property. 


This amendment applies to the 2011 and later taxation years, and also, on an elective 
basis, for earlier taxation years (i.e., the 2007, 2008, 2009 and 2010 taxation years). 


Application: The December 16, 2010 draft legislation (REITs), subsec. 1(10), will 
add subsecs. 122.1(1.1) to (1.3), applicable to 2011 er seq., and earlier if an election 
is made for all these amendments to apply earlier (sce Application note to 
122.1(1)"eligible resale property’). 


Dept. of Finance news release 2010-125, Dec. 16, 2010: See under 
122.1(1)“real estate investment trust’’(a). 


(2) Application of definition “SIFT trust” — The definition 
“SIFT trust” applies to a trust for a taxation year of the trust that 
ends after 2006, except that if the trust would have been a SIFT 
trust on October 31, 2006 had that definition been in force and ap- 
plied to the trust as of that date, that definition does not apply to the 
trust for a taxation year of the trust that ends before the earlier of 


(a) 2011, and 


(b) the first day after December 15, 2006 on which the trust ex- 
ceeds normal growth as determined by reference to the normal 
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growth guidelines issued by the Department of Finance on De- 
cember 15, 2006, as amended from time to time, unless that ex- 
cess arose as a result of a prescribed transaction. 


Related Provisions: 197(8) — Parallel rules for partnerships. 
I.T. Technical News: 38 (SIFT rules — transitional normal growth). 


History: S. 122.1 added by 2007, c. 29, s. 13, deemed to have come into force on 
October 31, 2006. 


Proposed Amendment — Normal growth guidelines 
Letter from Dept. of Finance, August 8, 2008: 


Mr. David Pauli, Executive Vice-President and Chief O; 
I come Fund, ‘oronto, ON 7. ee 


Dear Mr. Pauli: 


ing following recent discussions | sworn iene nce: of ci Finan 
come Fund (CI) and officials of this Department regarding the normal hae les 
Specified Investment Flow Through entities (SIF Is). 


I understand that CI holds as limited partner a substantial, bat ies than majority, inte: 
est in a Canadian partnership (LP), which in turn holds the principal business opera- 

tions of what may be described as the CI group. All or substantially all of the other 
limited partners, whose combined interests represent a majority of the overall eq 
the partnership, are either Canadian resident individuals or taxable Can ian corpe 
tions. Those other limited partners’ investments in LP are convertible into Cf 
units, but none of the equity investments in LP are themselves publicly traded. 


Aes structure, which is a familiar one to us in the SIFT context, can be characteri 
a “public” entity holding an interest in a “private” cnt, using those eae more i 
general sense than in a technical one. ~~ 


I also understand that CI is a SIFT (for convenience, I use the term “SIFT” to inch 
those trusts and partnerships that would be SIFTs but for the transitional relief provid 5 
under the SIFT rules) that existed on October 31, 2006, and therefore can qualify fo 
transitional relief that will suspend, until no later than 2010, its taxation as a SIFT 
long as it stays within certain “normal growth guidelines”. Under the SIFT taxai 
rules, including as they would be amended by draft legislation announced by the M 
ister of Finance on July 14, 2008, there is a possibility that LP is also a SIFT, in whic 
case we expect that it also would qualify for the benefits of transitional relief. If thi 
so, and if none of LP’s units were publicly traded on October 31, 2006, then the transi 
tional rules would preserve LP from SIFT taxation until 2011 only if it remained withi 
the $50 million annual growth room provided under the guidelines. This is because LP 
would in these circumstances not have an October 31, 2006 market capitalization 

amount from which to measure growth under the alternative, more generous, growth: 
measurement mechanism. | 


We understand that Cl is interested in icles an acquisition and that he cele mane 
actions would involve the issuance to some of the vendors of new equity in the form of. 
LP units. Since it is expected that significantly more than $50 million in LP units: 
would be issued, you are concerned that such a transaction would cause LP to lose its 
transitional status. As well, because the new LP units would be convertible into Cl trust 
units, the issuance of the LP units would also count as the issuance of new ‘equity of Cl 
for purposes of determining CI’s growth limits. Although the new LP units could be 
described as having different equity characteristics pertaining to LP from their charac- 
teristics as regards CI, Cl’s representatives have argued that what is in economic terms 
only a single increase in the equity of the CI-LP “group” would be counted twice. AS a 
result, CI is now seeking a change to the SIFT taxation rules. : 


I can confirm — and indeed it has always been intended — that entities in w! ch SIFTs 
have ownership interests may themselves be SIFTs in the appropriate circumstances. 
However, I recognize that in certain situations this Department’s intention in the nor- 

mal growth guidelines can be maintained without having both what I have termed a 
public SIFT and the private SIFT beneath it include the same equity units in measuring 
their respective growth amounts. I am prepared, therefore, to pag sgew teat the nor- 
mal growth guidelines be modified accordingly. Ce 


If modified, the guidelines would not require, in circumstances ‘where new equity 
private SIFT is either convertible into equity of the associated public SIFT, : : 
sonably be considered to have been funded with an issuance of new equity by the pub 
lic SIFT, that new equity to be counted against the private SIFT’s growth room. 

such a change, Cl, by way of example, would treat the equity issued by LP i in the 
manner as if CI itself had issued it. For its part, LP would not have 
equity at all for purposes of the guidelines, : 


I trust that this proposed modification of ihe guidelines Bas to the concems: you 
have raised in this regard. For completeness, and mindful of the importance of the 
mal growth guidelines to a large number of SIFTs, I would noneticless like to 
few further points of explanation. 


First, we consider this “single counting” principle to be sclewal ty whee the pave 
SIFT is truly private — that is, where none of its own equity is publicly : traded and it is_ 
thus a SIFT only indirectly. If instead one publicly-traded SIFT uses the proceeds « of a_ 

new equity issuance to invest in new equity of another publicly-traded SIFT, both of 
those public SIFTs have indeed grown, and both can properly be requir ; 
growth. 


Second, this eo wcicadanen is for a médification of the t ancitonal normal growth 
guidelines only. It has no significance for any entity that was not a SIFT on October 31, 
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Definitions [s. 122.1]: “affiliated” — 251.1; 


“allowable capital loss‘ — 38(b), 
248(1); “amount” — 248(1); “arm’s length” — 251(1); “business” — 248(1); “Can- 
ada” — 255, Interpretation Act 35(1); “Canadian corporation” — 89(1), 248(1); “Ca- 
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nadian real, immovable or resource property’, “Canadian resident: partnership” — 
248(1); “capital gain” — 39(1)(a), 248(1); “capital interest” — 108(1), 248(1); “capital 
property” — 54, 248(1); “class of shares” — 248(6); “corporation” — 248(1), Inter- 
pretation Act 35(1); “credit union” — 137(6), 248(1); “depreciable property” — 
13(21), 248(1); “disposition”, “dividend” — 248(1); “eligible resale property”, “en- 
tity”, “equity”, “equity value”, “excluded subsidiary entity” — 122.1(1); “financial in- 
stitution” — 181(1); “fully exempt interest” — 212(3); “gross REIT revenue” — 
122.1(1); “immovable” — Quebec Civil Code art. 900-907; “investment”, “non-portfo- 
lio. property” — 122,1(1); “non-resident” — 248(1); “parent entity” — 122.1(1.1); 
“person”, “prescribed” — 248(1); “portfolio investment entity” — 122.1(1); “pro- 
perty” — 248(1); “public market”, “publicly-traded liability”, “qualified REIT pro- 
perty”, “real estate investment trust”, “real or immovable property” — 122.1(1); “real 
right” — 248(4.1); “regulated innovative capital” — 122.1(1); “regulation” — 248(1); 
“rent from real or immovable property” — 122.1(1); “resident in Canada” — 250; 
“SIFT partnership” — 197(1), (8),'248(1); “SIFT trust” — 122:1(1), (2), 248(1); “se- 
curity” — 122.1(1); “share”, “shareholder” — 248(1); . “specified amount’? — 
122.1(1.1)(b); “subject entity” — 122.1(1); “taxable Canadian corporation” — 89(1), 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “unaffili- 
ated publicly-traded liability” — 122.1(1). 


122.2 (1) [Repealed] 


History: 1998, c. 19, s. 138(1), amended subpara. 122.2(1)(b)(i), as it read in its appli- 
cation to the 1992 taxation year, to read as follows, in force June 18, 1998. 
(i) the total of all amounts each of which would be the income for the year of the 
individual or a supporting person of an eligible child of the individual for the 
year if no amount were included in respect of a gain from a disposition of pro- 
perty to which section 79 applies in computing that income 
Subsec. 122.2(1) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 10(2), applica- 
ble to 1993 et seg. Subsec. (1) formerly read: 


122.2 (1) Where an individual who has an eligible child files with the indivi- 
dual’s return of income (other than a return of income filed under subsection 
70(2) or 104(23), paragraph 128(2)(e) or subsection 150(4)) under this Part for a 
taxation year a prescribed form, containing prescribed information, completed by 
the individual or, where the individual resided at the end of the year with a sup- 
porting person of that child, jointly by the individual and that supporting person, 
the amount, if any, by which 
(a) the. total of 


(i) the product obtained when $559 is multiplied by the number of eligi- 
ble children of the individual for the year, and 


(ii) the total of all amounts each of which is, in respect of an eligible 
child of the individual for the year who is under 7 years of age at the end 
of the year, the amount, if any, by which $200 exceeds 25% of such 
portion of all amounts deducted under section 63 for the year as may 
reasonably be considered to have been paid in respect of the child 
exceeds 
(b):5% of the amount, if any, by which 
(i) the total of all amounts each of which is the income for the year of 
the individual or a supporting person of an eligible child of the indivi- 
dual for the year 
exceeds 
(ii) $24,090 
shall be deemed to be an amount paid by the individual, in prescribed manner 
and on prescribed dates, on account of the individual’s tax under this Part for the 
year. 


(2) [Repealed] 


History: Subsec. 122.2(2) repealed by 1994, c. 7, Sch. VII (1992, c..48), subsec. 10(2), 
applicable to. 1993 et seg. Subsec. (2) formerly read: 


(2) Definitions — In this section, 
“eligible child” of an individual for a taxation year means a child in respect of 
whom the individual 
(a) is entitled to receive a family allowance under the Family Allowances Act 
(i) in December of the year, or 


(ii) where the child died or attained the age of 18 years during any 
month in the year, in that month, or 


(b) would be entitled to receive a family allowance under the Family Al- 
lowances Act in December of the year if under that Act such an allowance 
were payable in the month in which the child becomes a child of the indivi- 
dual or becomes resident in Canada; 


“supporting person” of an eligible child of an individual for a taxation year 
means 
(a) where’ the individual was married and resided with the individual’s 
spouse at the end of the year, that spouse, 
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(b) where the eligible child is the child of the individual and another person 
who resided together at the end of the year, that other person, and 


(c) any taxpayer who deducted an amount under section 118 for the year in 
respect of an eligible child of the individual. 


The definition “eligible child” in subsec. 122,2(2) substituted by 1994, c. 7, Sch. VII 
(1992, c. 48), subsec. 10(1), applicable to the 1992 taxation year. The definition for- 
merly read: 


“eligible child” of an individual for a taxation year means a child in respect of 
whom the individual is entitled 
(a) in January of the following taxation year, or 
(b) where the child died or attained 18 years of age during any month in the 
year, in that month 
to receive a family allowance under the Family Allowances ‘Act; 


Selected Cases [s. 122.2]: Morrow v. R., [1997] 3 C.T.C. 2652 (TCC) (Child tax 
credit to be applied against total of federal and provincial tax payable, not just federal). 


122.3 [Overseas employment tax credit] — (1) Deduction 
from tax payable where employment out of Canada — 
Where an individual is resident in Canada in a taxation year and, 
throughout any period of more than 6 consecutive months that com- 
menced before the end of the year and included any part of the year 
(in this subsection referred to as the “qualifying period”) 


_ Proposed Amendment — 122.3(1) opening words . 


122.3 (1) Overseas employment tax credit — If an indivi- 
dual is resident in Canada in a taxation year and, throughout any 
period of more than six consecutive months that began before the 
end of the year and included any part of the year (in this section 
referred to as the “qualifying period”) c. 

Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 76(1), 
will amend the opening words of subsec. 122.3(1) to read as above, applicable to 
taxation years that begin after Royal Assent. : 


Technical Notes (July 2010): See under 122.3(1.1). 


(a) was employed by a person who was a specified employer, 
other than for the performance of services under a prescribed 
international development assistance program of the Govern- 
ment of Canada, and 


(b) performed all or substantially all the duties of the indivi- 
dual’s employment outside Canada 
(i) in connection with a contract under which the specified 
employer carried on business outside Canada with respect to 
(A) the exploration for or exploitation of petroleum, natu- 
ral gas, minerals or other similar resources, 
(B) any construction, installation, agricultural or engi- 
neering activity, or 
(C) any prescribed activity, or 
(ii) for the purpose of obtaining, on behalf of the specified 


employer, a contract to undertake any of the activities re- 
ferred to in clause (i)(A), (B) or (C), 


there may be deducted, from the amount that would, but for this 
section, be the individual’s tax payable under this Part for the year, 
an amount equal to that proportion of the tax otherwise payable 
under this Part for the year by the individual that the lesser of 


(c) an amount equal to that proportion of $80,000 that the num- 
ber of days 


(1) in that portion of the qualifying period that is in the year, 
and 


(ii) on which the individual was resident in Canada 
is of 365, and 


(d) 80% of the individual’s income for the year from that em- 
ployment that is reasonably attributable to duties performed on 
the days referred to in paragraph (c) 


is of 
(e) the amount, if any, by which 


(i) if the individual is resident in Canada throughout the year, 
the individual’s income for the year, and 
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(ii) if the individual is non-resident at any time in the year, 
the amount determined under paragraph 114(a) in respect of 
the taxpayer for the year 
exceeds 
(iii) the total of all amounts each of which is an amount de- 
ducted under section 110.6 or paragraph 111(1)(b), or de- 
ductible under paragraph 110(1)(d.2), (d.3), (f), (g) or Gj), in 
computing the individual’s taxable income for the year. 
Related Provisions: 117(1) — Tax payable under this Part; 122.3(1.1) — No credit 


for incorporated employee; 126(1)(b)(i)(E)(I), 126(7)non-business-income tax’’(f) — 
Foreign tax credit disallowed. : 


History: Subpara. 122.3(1)(e)(iii) amended by 2002, c. 9, s. 37, applicable to 1997 et 
seq. except that, for the 1997 taxation year, the subpara. shall be read as follows: 


} 


(iii) the total of all amounts each of which is an amount deducted by the indivi- 
dual under section 110.6 or paragraph 111(1)(b), or deductible by the individual — 
under paragraph 110(1)(d.2), (d.3), (f), (g) or (j), for the year or in respect of the. 
period or periods referred to in subparagraph (ii), as the case may be. 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer's tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. Subpara. (e)(iii) formerly read: 


(ili) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b) or deductible under paragraph 110(1)(d.2), (d.3), 
(f) or (j) in computing the individual’s taxable income for the year. 


Para. 122.3(1)(e) amended by 2001, c. 17, s. 106, applicable to 1998 et seg. The para. 
formerly read: 


(€) the amount, if any, by which 


(i) where section 114 does not apply to the individual in respect of the year, 
the individual’s income for the year, and 


(ii) where section 114 applies to the individual in respect of the year, the 
total of 


(A) the individual’s income for the period or periods in the year referred 
to in paragraph 114(a), and 


(B) the amount that would be determined under paragraph 114(b) in re- 
spect of the individual for the year if subsection 115(1) were read with- 
out reference to paragraphs 115(1)(d) to (f) 


exceeds 


(iii) the total of all amounts each of which is an amount deducted by the 
individual under section 110.6 or paragraph 111(1)(b) or deductible by the 
individual under paragraph 110(1)(d.2), (d.3), (f) or (j) for the year or in 
respect of the period or periods referred to in subparagraph (ii), as the case 
may be. 


Subpara. 122.3(1)(e)(i) amended by 2000, c. 19, subsec. 31(1), applicable to 1998 et 
seq. The subpara. formerly read: ; 


(i) where section 114 is not applicable to the individual in respect of the year, the 
total of the individual’s income for the year and the amount, if any, included 
pursuant to subsection 110.4(2) in computing the individual’s taxable income for 
the year, and 


Subpara. 122.3(1)(c)(ii) substituted by 1994, c. 21, subsec. 56(1), applicable to 1992 et 
seq., except that a taxpayer may elect that the amendment not apply to the taxpayer's 
1992 taxation year by so notifying the Minister of National Revenue in writing before 
the end of December 1994. Subpara. 122.3(1)(c)(ii) formerly read: 


(ii) on which the individual was resident in Canada or carrying on business in 
Canada, 


Subpara. 122.3(1)(e)(ii) substituted by 1994, c. 21, subsec. 56(2), applicable to 1993 et 
seq. That subpara. formerly read: 


(ii) where section 114 is applicable to the individual in respect of the year, the 
individual’s income for the period or periods in the year referred to in paragraph 
114(a) 


That portion of para: 122.3(1)(b) preceding cl. (i)(A) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), s. 99, applicable to 1985 et seg. That portion formerly read: 


(b) performed all or substantially all the duties of the individual’s employment in 
one or more countries other than Canada 4 


(i) in connection with a contract under which the specified employer carried 
on business in that country or those countries with respect to 


Selected Cases [subsec. 122.3(1)]: Humber v. R., [2010] 5 C.T.C. 2015: (TCC) 
(Employer college did not carry on listed activity; credit denied); Mys v. R., [2008] 4 
C.T.C. 2191 (TCC) (Employer not merely a placement agency; credit allowed); Purves 
v. R., [2005] 3 C.T,C. 2041 (TCC) (Providing services of engineer was engineering 
activity, not merely providing personnel); Duff v. R., [2005] 2 C.T.C. 2448 (TCC) (Not 
relevant that employee misled by employer); Gonsalves v. R., [2000] 1 C.T.C. 2436 
(TCC) (No requirement that employer be the main contractor); Timmins vy. ‘R., [1999] 2 
C.T.C. 133 (FCA) (Not necessary for there to be predominant profit motive for busi- 
ness to be carried on); Gabie v. R., [1999] 1 C.T.C. 2352 (TCC) (Engineering activity 
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did not have to be performed by. professional briginests Engineering activity included 
software engineering). 

Regulations: 3400 (prescribed international development assistance program ‘for 
122.3(1)(a)); 6000. (prescribed. activity for 122.3(1)(b)(i)(C) is activity, under-contract 
with UN). 

Interpretation Bulletins: IT-270R3: Foreign tax. credit; IT-497R4: Overseas em- 
ployment tax credit. 

Information Circulars: 07-1: Taxpayer relief provisions. 

Forms: T1626: Overseas employment tax credit. 


(1.1) Excluded income — No amount may bev included under 
paragraph (1)(d) in respect of an individual’s income for a taxation 
year from the individual’s employment by an employer where 


(a) the employer carries on a business of providing services and 
does not employ in the business throughout the year more than 5 
_ full-time employees; 


(b) the individual 


(i) does not deal at arm’s length with the employer, or‘is’a 
specified shareholder of the employer, or 


(ii) where the employer is a partnership, does not deal at 
arm’s length with a member of the partnership, or is.a speci- 
fied shareholder of a member of the partnership; and — 


(9) but for the existence of the employer, the individual would 
reasonably be regarded as an employee of a person or partner- 
sy a is not a specified San ees 


S..122.5(1) adj 


History: Subsec. 122.3(1.1) added by 1997, c. 25, s,.31, applicable to 1997 et seq. 
I.T. Technical News: 41 (the “more than five full-time employees” test). 


(2) Definitions — In subsection (1), 


“specified employer” means 
(a) a person resident in Canada, 


(b) a paitnership in which interests that exceed in total value 
10% of the fair market value of all interests in the partnership 
are owned by persons resident in Canada or corporations con- 
trolled by persons. resident in Canada, or 


(c) a corporation that is a foreign affiliate of a person resident in 
Canada; 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


“tax otherwise payable under this Part for the year” means the 
amount that, but for this section, sections 120 and 120.2, subsection 
120.4(2) and sections 121, 126, 127 and 127.4, would be the tax 
payable under this Part for the year. 


History: The definition “tax otherwise payable under this Part for the year” in subsec. 
122.3(2) amended by’2000; c.'19, subsec. 31(2), applicable to 2000 ef seq. It formerly 
read: 


“tax otherwise payable under this Part for the year’ means the amount that, but 
for this section and sections 120, 120.1;120.2, 121, 126, 127 and 127.2 to 127.4, 
would be the tax payable under this Part for the year. 


Selected Cases [s. 122.3]: Legge v: R.,-[2012] 1 C.T.C. 2120 (TCC) (Teaching 
engineering was “in respect of” engineering; OETC available); Dunbar v. R., [2006] 1 
C.T.C. 2423 (TCC) (Exploitation of petroleum more than extraction and sale); Rooke v. 
R., [2003] 1 C.T.C. 208 (FCA) (Grammatical and ordinary sense of words used over- 
rode extraneous material regarding legislative policy); Meredith v. R., [2002] 3 C.T.C. 
519 (FCA); rev’ g [2001] 4 C.T.C. 2596 (TCC) (Improper piercing of corporate veil had 
ignored legal relationships; credit allowed). 


Definitions [s. 122.3]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1);.. “controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 
35(1); “employed”, “employee”, “employer”, “employment” — 248(1); “foreign affili- 
ate” — 95(1), 248(1); “individual” — 248(1); “month” — Interpretation. Act. 35(1); 
“non-resident” — 248(1); “person” — 248(1); “qualifying period” — 122.3(1); “resi- 
dent in Canada” — 94(3)(a)(viii); 250; “share” — 248(1); ‘‘specified employer” — 
122.3(2); “specified shareholder’? — As@); “tax otherwise payable —-122, 3(2); “tax 
payable” — 248(2); “taxable income” Bs 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3). 


122.4 [Repealed under former Act] 


122.5. [GST/HST. credit] — (1) 
definitions apply in this section. 
History: The opening words of subsec. 122.5(1) amended by 2002, c. 9; subsec. 38(1), 
applicable to amounts that are deemed to be paid during months specified for 2001 et 
seg. The opening words formerly read: 


Definitions — The following 


122.5 (1) In this section, 


“adjusted income”, of an individual for a taxation year in relation 
to a month specified for the’ taxation year, means: the total of the 
individual’s income for the taxation year and the.,income for.the 
taxation year of the individual’s qualified relation, if any, in relation 
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to the specified month, both calculated as if in computing that in- 
come no amount were 


(a) included 
(i) under paragraph 56(1)(q.1) or subsection 56(6), 


(ii) in respect of any gain from a disposition of property to 
which section 79 applies, or 


(iii) in respect of a gain described in subsection 40(3.21); or 
(b) deductible under paragraph 60(y) or (z). 


History: The definition “adjusted income” amended by 2010, c. 25, subsec. 23(1), 
applicable to 2000 et seg. The definition formerly read: 


“adjusted income”, of an individual for a taxation year in relation to a month 
specified for the taxation year, means the total of the individual’s income for the 
taxation year and the income for the taxation year of the individual’s qualified 
relation, if any, in relation to the specified month, both calculated as if no 
amount were included under paragraph 56(1)(q.1) or subsection 56(6) or in re- 
spect of any gain from a disposition of property to which section 79 applies in 
computing that income and as if no amount were deductible under paragraph 
60(y) or (z) in computing that income. 

The definition “adjusted income” in subsec. 122.5(1) amended to substitute “paragraph 

56(1)(q.1) or subsection 56(6)” for “subsection 56(6)” and “60(y) or (z)” for “60(y)” by 

2007, c. 35, s. 111, applicable to 2008 et seq. 


The definition “adjusted income” amended by 2006, c. 4, s. 175, applicable to 2006 et 
seq. The definition formerly read: 


“adjusted income” of an individual, for a taxation year in relation to a month 
specified for the taxation year, means the total of the individual’s income for the 
taxation year and the income for the taxation year of the individual’s qualified 
relation, if any, in relation to the specified month, both calculated as if no 
amount were included in respect of any gain from a disposition of property to 
which section 79 applies. 


The definition “adjusted income” amended by 2002, c. 9, subsec. 38(1), applicable to 
amounts that are deemed to be paid during months specified for 2001 et seq. The defi- 
nition formerly read: 


“adjusted income” of an individual for a taxation year means the total of all 
amounts each of which would be the income for the year of 


(a) the individual, or 
(b) the individual’s qualified relation for the year 


if no amount were included in respect of a gain from a disposition of property to 
which section 79 applies in computing that income; 


The definition “adjusted income” in subsec. 122.5(1) amended by 1998, c. 19, subsec. 
139(1), applicable to 1992 et seq. It formerly read: 


“adjusted income” of an individual for a taxation year means the total of all 
amounts each of which is the income of the year of 


(a) the individual, or 
(b) the individual’s qualified relation for the year. 
(c) [Repealed] 


Para. (c) of “adjusted income” in subsec. 122.5(1) repealed by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 60(1), applicable to 1992 et seq. Para. (c) formerly read: 


(c) a person (other than the individual or the individual’s qualified relation for 
the year) who deducts for the year an amount under section 118 in respect of a 
qualified dependant of the individual for the year; 


“cohabiting spouse or common-law partner” of an individual at 
any time has the meaning assigned by section 122.6. 


History: The definition “cohabiting spouse or common-law partner” in subsec. 
122.5(1) added by 2002, c. 9, subsec. 38(1), applicable to amounts that are deemed to 
be paid during months specified for 2001 et seq. 


Forms: RC65: Marital status change. 
“eligible individual’, in relation to a month specified for a taxation 
year, means an individual (other than a trust) who 


(a) has, before the specified month, attained the age of 19 years; 
or 


(b) was, at any time before the specified month, 
(i) a parent who resided with their child, or 


(ii) married or in a common-law partnership. 


Related Provisions: 122.5(2) — Persons deemed not! to be eligible individuals; 
122.5(5) — Only one eligible individual. 


Income Tax Act, Part I; Division E 


History: The definition “eligible individual” in subsec. 122.5(1) amended by 2002, c. 
9, subsec. 38(1), applicable to amounts that are deemed to be paid during months speci- — 
fied for 2001 et seg. The definition formerly read: lunes 


“eligible individual” for a taxation year means an individual (other than a trust) — 
who, at the end of December 31 of that year, is resident in Canada and is 

(a) married or in a common-law partnership, 

(b) a parent of a child, or 

(c) 19 years of age or over; 


The definition “eligible individual” in subsec. 122.5(1) amended by 2000, c. 12, Sch. 2, 
s. 11, to replace “married” with “married or in a common-law partnership”, applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


The opening words of the definition “eligible individual” in subsec. 122.5(1) amended 
by 1998, c. 19, subsec. 139(2), applicable after April 26, 1995. The opening words 
formerly read: 


“eligible individual” for a taxation year means an individual (other than a trust) 
who, at the end of December of that year, is resident in Canada and is 


Forms: RC65: Marital status change. 


“qualified dependant” of an individual, in relation to a month 
specified for a taxation year, means a person who at the beginning 
of the specified month 


(a) is the individual’s child or is dependent for support on the 
individual or on the individual’s cohabiting spouse or common- 
law partner; 


(b) resides with the individual; 
(c) is under the age of 19 years; 


(d) is not an eligible individual in relation to the specified 
month; and ' 


(e) is not a qualified relation of any individual in relation to the 
specified month. 


Related Provisions: 122.5(2) — Persons deemed not to be qualified dependants. 


History: The definition “qualified dependant” in subsec. 122.5(1) amended by 2002, c. 
9, subsec. 38(1), applicable to amounts that are deemed to be paid during months speci- 
fied for 2001 et seg. The definition formerly read: 


“qualified dependant” of an individual for a taxation year means a person who is 


(a) a person in respect of whom the individual or the individual’s qualified 
relation for the year is the only person who deducts an amount under section 
118 for the year, or 
(b) a child of the individual residing with the individual at the end of the 
year, 

and who is not 
(c) an eligible individual for the year, 
(d) the qualified relation of an individual for the year, or 


(€) a person in respect of whom an amount is deemed under this section to 
be paid by any other individual for the year; 


Forms: RC4210: GST/HST credit ({guide]. 


“qualified relation” of an individual, in relation to a month speci- 
fied for a taxation year, means the person, if any, who, at the begin- 
ning of the specified month, is the individual’s cohabiting spouse or 
common-law partner. 


Related Provisions: 122.5(2)— Persons deemed not to be qualified relations: 
163(2)(c.1) — False statements or omissions. 


History: The definition “qualified relation” in subsec. 122.5(1) amended by 2002, c. 9, 
subsec. 38(1), applicable to amounts that are deemed to be paid during months speci- 
fied for 2001 et seg. The definition formerly read: 


“qualified relation” of an individual for a taxation year means the person who, at 
the end of the year, is the individual’s cohabiting spouse or common-law partner 
(within the meaning assigned by section 122.6). ; 


The definition “qualified relation” in subsec. 122.5(1) amended by 2000, c. 12, Sch. 2, 
s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


“Qualified relation” in subsec. 122.5(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 60(2), applicable to 1992 et seq. except that in its application to the 1992 taxa- 
tion year, it shall be read as follows: 


“qualified relation” of an individual for a taxation year means the person who, at 
the beginning of the 1993 calendar year, is the individual’s cohabiting spouse 
(within the meaning assigned by section 122.6). 
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The definition formerly read: 
“qualified relation” of an individual for a taxation year means the person, if any, 
who is either 
(a) the individual’s spouse, or 
(b) the other parent of a child of the individual, if the child is a qualified 
dependant of the individual, 


who is of the: opposite sex to the individual and who, at the ond of the year, is not 
living separate and apart from the individual by reason of the breakdown of their 
marriage or other conjugal relationship. 


“return of income”, in respect of a person for a taxation. year, 
means 


(a) for a person who is resident in Canada at the end of the taxa- 
tion year, the person’s return of income (other than a return of 
income under subsection 70(2) or 104(23), paragraph 128(2)(e) 
or subsection 150(4)) that is required to be filed for the taxation 
year or that would be required to be filed if the person had tax 
payable under this Part for the taxation year; and 


(b) in any. other case,.a prescribed. form containing prescribed 
information that is filed for the taxation year with the Minister. 
History: The definition “return of income” in subsec. 122.5(1) added by 2002, c. 9, 


subsec. 38(1), applicable to amounts that are deemed to be paid during months speci- 
fied for 2001 et seg. 


Selected Cases [subsec. 122:5(1)]: Russell v: R., [2001] 3 C.T.C. 2652 (TCC) 
(Use of “or’’ is conjunctive). 


(2) Persons not eligible individuals, qualified relations or 
qualified dependants — Notwithstanding subsection (1), a per- 
son is not an eligible individual, is not a qualified relation and is not 
a qualified dependant, in relation to a month specified for a taxation 
year, if the person 


(a) died before the specified month; 


-(b) is confined to a prison or similar institution for a period of at 
least 90 days that includes the first day of the specified month; 


(c) is at the beginning of the specified month .a non-resident per- 
son, other than a non-resident person who 


(i) is at that time the cohabiting spouse or common-law part- 
ner of a person who is: deemed under subsection 250(1) to be 
resident in Canada throughout the taxation year that includes 
the first day of the specified month, and 


(ii) was resident in Canada at any time before the ‘specified 
month; 


(d) is at the beginning of the specified month a person described 
in paragraph 149(1)(a) or (b); or 
(e) is a person in respect of whom a special allowance under the 
Children’s Special Allowances Act is payable for the specified 
month. 

History: Subsec. 122.5(2) amended by 2002, c. 9, subsec. 38(1), applicable to amounts 


that are deemed to be paid during months specified for 2001 et seq. The subsec. for- 
merly read: 


(2) Notwithstanding subsection (1), a person shall be deemed not to be an eligi- 
ble individual for a taxation year or a qualified relation or qualified dependant of 
an individual for a taxation year where the person 

(a) dies before the end of the year, 

(b) is, at the end of the year, a person MescHbea 4 in paragraph 149(1)(a) or 

(b); or 


(c) is, at the end of the year, confined to a prison or similar institution and 
has been so confined for a period. of, or periods the total of which in the year 
was more than, 6 months. 


(3) Deemed payment on account of tax — An eligible indivi- 
dual in relation to a month specified for a taxation year who files a 
return of income for the taxation year and applies for an amount 
under this subsection is deemed to have paid during the specified 
month on account of their tax payable under this Part for the taxa- 


23 Indexed by 117.1 after 1999 — ed. 
34Indexed by 117.1 after 1990 — ed. 
35Indexed by 117.1 after 1992 — ed. 
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tion year an amount equal to '/4 of the amount, if any, determined by 
the formula 


A-B 
where 
A is the total of 
(a) $2134, 


(b) $2134 for the qualified relation, if any, of the individual 
in relation to the specified month, 


(c) if the individual has no qualified relation in relation to the 
specified month and is entitled to deduct an amount for the 
taxation year under subsection 118(1) because of paragraph 
(b) of the description of B in that subsection in respect of a 
qualified ep at of the individual in relation to the speci- 
fied month, $213%4, 


(d) $11234 times the number of qualified dependants of the 
individual in relation to the specified month, other than a 
qualified dependant in respect of whom an amount is in- 
cluded under paragraph (c) in computing the total for the 
specified month, 


(e) if the individual has no qualified relation and has one or 
more qualified dependants, in relation to the specified month, 
$112, and 


(f) if the individual has no qualified relation and no qualified 
dependant, in relation to the specified month, the lesser of 
$11223 and 2% of the amount, if any, by which the indivi- 
dual’s income for the taxation year exceeds $6,91123; and 


B is 5% of the amount, if any, by which the individual’s adjusted 
income for the taxation year in relation to the specified month 
exceeds $27,74935. 


Related Provisions: 117.1(1) — Annual adjustment; 122.5(3.1), (3.2) Advance 
payment; 122.5(5) — Only one eligible individual per. family; 152(1)(b)— Assess- 
ment; .160.1(1)(b), (3) — No interest payable on overpaid credit; 160.1(1-1) — Joint 
liability to repay overpaid credit; 163(2)(c.1) — False statements or omissions — pen- 
alty; 164(2.1) — Application respecting refunds under section 122.5; 257 — Formula 
cannot calculate to less than zero. 


History: Subsec. 122.5(3) amended by 2002, c. 9, subsec. 38(1), applicable to amounts 
that are deemed to be paid during months specified for 2001 et seg. The subsec. for- 
merly read: 
(3) Deemed payment on account — Where a return of income (other than a 
return of income filed under subsection 70(2), paragraph 104(23)(d) or 128(2)(e) 
or subsection 150(4)) is filed under this. Part for a taxation year in respect of an 
eligible individual and the individual applies therefor in writing, '/4 of the 
amount, if any, by which the total of 


(a) $19034, 


(b) $19034 for a person who is the, qualified relation of the individual for the 
year, 


(c) $1904, where the individual has no qualified relation for the year and is 
entitled to deduct an amount for the year under subsection 118(1) because of 
paragraph (b) of the description of B in subsection 118(1) in respect of a 
qualified dependant of the individual for the year, 


(d) the product obtained when $10074 is multiplied by the number of quali- 
fied dependants of the individual for the year, other than a qualified depen- 
dant in respect of whom an amount is included by reason of paragraph (c) in 
computing an-amount deemed to be paid under this subsection for the year, 
and 


(e) where the individual has no. qualified relation for the year, 


(i) if the individual has one or more qualified dependants for the year, 
$105, and 


(ii) if the individual has no qualified dependant for the year, the lesser of 
(A) $10523, and 
(B) 2% of the amount, if any, by which 
(1) the individual’s income for the year 


exceeds 
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(I) $6,54623, 
exceeds 
(f) 5% of the amount, if any, by which 
(i) the individual’s adjusted income for the year 
exceeds 
(ii) $26,28435, 
shall be deemed to be an amount paid by the individual on account of the indivi- 


dual’s tax payable under this Part for the year during each of the months speci- 
fied for that year under subsection (4). 


Subcl. 122.5(3)(e)(ii)(B)(I]), subpara. 122.5(3)(f)(ii) amended by 2000, c. 14, subsecs. 
38(1), (2), applicable to 1999 et seg: They formerly read: 
(I) $6,45623, 


(ii) $25,92195, 
Para. 122.5(3)(e) amended by 1999, c. 26, s. 41, applicable to amounts deemed to be 
paid in specified months that are after June 1999. The para. formerly read: 
(e) where the individual has no qualified relation for the year, the lesser of 
(i) $10034, and , 
(ii) 2% of the amount, if any, by which 
(A) the individual’s income for the year 
exceeds 
(B) the amount determined for the year for the purposes of paragraph (c) 
of the description of B in subsection 118(1), 
Para. 122.5(3)(c) amended to substitute “because of paragraph (b) of the description of 
B in subsection 118(1)” for “by reason of paragraph 118(1)(b)”, and cl. 
122.5(3)(e)(ii)(B) amended to substitute “paragraph (c) of the description of B in sub- 
section 118(1)” for “paragraph 118(1)(c)”, by 1997, c. 25, subsecs. 32(1), (2), applica- 
ble April 25, 1997. 
The opening words of subsec. 122.5(3) substituted by 1994, c. 21, subsec. 57(1), appli- 
cable to 1992 et seq. The opening words of that subsec. formerly read: 


(3) Amount deemed paid on account of tax [GST credit] — Where an eligi- 

ble individual for a taxation year files with the individual’s return of income 

(other than a return’ of income filed under subsection 70(2), paragraph 104(23)(d) 

or 128(2)(e) or subsection 150(4)) under this Part for the year a prescribed form, 

containing prescribed information, '/s of the amount, if any, by which the total of 
Subpara. 122.5(3)(f)(ii) substituted by 1994, c. 7, Sch. VII (1992, c. 48), s. 11, applica- 
ble to 1992 et seq. Subpara. (f)(ii) formerly read: 

(ii) the amount referred to in subparagraph 122.2(1)(b)(ii) for the year, 
Information Circulars: 07-1: Taxpayer relief provisions. 
Forms: RC65: Marital status change; RC151: GST/HST credit application for individ- 
uals who become residents of Canada; RC4210: GST/HST credit [guide]; Tl General 
income tax return, p. 1 [check box to apply for credit]. 


(3.01) Shared-custody parent — Notwithstanding subsection 
(3), if an eligible individual is a shared-custody parent (within the 
meaning assigned by section 122.6, but with the words “qualified 
dependant” in that section having the meaning assigned by subsec- 
tion (1)) in respect of one or more qualified dependants at the be- 
ginning of a month, the amount deemed by subsection (3) to have 
been paid during a specified month is equal to the amount deter- 
mined by the following formula 


1/2 x (A+B) 
where 
A is the amount determined by the formula in subsection (3), cal- 
culated without reference to this subsection, and 


B is the amount determined by the formula in subsection (3), cal- 
culated without reference to this subsection and subparagraph 
(b)(ii) of the definition “eligible individual” in section 122.6. 

Related Provisions: 122.61(1.1) — Parallel rule for Child Tax Benefit; Universal 

Child Care Benefit Act s. 4(1)(a) — Parallel rule for UCCB. 


History: Subsec. 122.5(3.01) added by 2010, c. 25, subsec. 23(2), applicable for 
amounts that are deemed to be paid during months after June 2011. 


(3.1) When advance payment applies — Subsection (3.2) ap- 
plies in respect of an eligible individual in relation to a particular 


23Indexed by 117.1 after 1999 — ed. 
34Indexed by 117.1 after 1990 — ed. 
35Indexed by 117.1 after 1992 — ed. 
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month specified for a taxation year, and each subsequent month 
specified for the taxation year, if 


(a) the amount deemed by that subsection to have been paid by 
the eligible individual during the particular month specified for 
the taxation year is less than $50; and ito oi 


(b) it is reasonable to conclude that the amount deemed by that 
subsection to have been paid by the eligible individual during 
each subsequent month specified for the taxation year will be 
less than $50. 
Related Provisions: 122.61(2) — Parallel rule for Canada Child Tax Benefit. 
History: Paras. 122.5(3.1)(a) and (b) amended by 2011, c. 24, s. 37, to substitute, in 


each, “$50” for “$25”, applicable to amounts deemed to be paid during months speci- 
fied for 2010 et seq. . 

Subsec. 122.5(3.1) amended by 2002, c. 9, subsec. 38(1), applicable to amounts that are 
deemed to be paid during months specified for 2001 et seg. The subsec. formerly read: 


_ (3.1) Adjustment of certain amounts [annual indexing] — For the purpose of 
subsection (3) and notwithstanding subsection 117.1(1), the amounts, in respect 
of the amounts of $190, $100 and $105 referred to in subsection (3), used for the 
purpose of determining amounts deemed to be paid during months specified 
under subsection (4) 

(a) for the 1999 taxation year are deemed to be $205, $107: and. $107, 

respectively; i 

(b) for the 2000 taxation year shall be equal to the greater of the amounts — 
referred to in paragraph (a) and the amounts that would otherwise be deter- 

mined to be paid during those months if this Act were read without reference: 

to this subsection; and 


(c) for the 2001 and subsequent taxation years shall be computed without 
reference to paragraphs (a) and (b). 
Subsec. 122.5(3.1) added by 2000, c. 14, subsec. 38(3), applicable to 1999 et Seq. 
Forms: RC4210: GST/HST credit [guide]. 


(3.2) Advance payment — If this subsection applies, the total of 
the amounts that would otherwise be deemed by subsection (3) to 
have been paid on account of the eligible individual’s tax payable 
under this Part for the taxation year during the particular month 
specified for the taxation year, and during each subsequent month 
specified for the taxation year, is deemed to have been paid by the 
eligible individual on account of their tax payable under this Part 
for the taxation year during the particular specified month for the 
taxation year, and the amount deemed by subsection (3) to have 
been paid by the eligible individual during those subsequent months 
specified for the taxation year is deemed, except for the purpose of 
this subsection, not to have been paid to the extent that it is included 
in an amount deemed to have been paid by this subsection. 
Related Provisions: 122.7(7) — Advance payment of Working Income Tax Benefit; 
160.1(1)(b), 160.1(3) — No interest payable on overpaid credit. 


History: Subsec. 122.5(3.2) added by 2002, c. 9, subsec. 38(1), applicable to amounts 
that are deemed to be paid during months specified for 2001 et seq. 


(4) Months specified — For the purposes of this section, the 
months specified for a taxation year are July and October of the 
immediately following taxation year and January and April of the 
second immediately following taxation year. 


Forms: RC4210: GST/HST credit [guide]. 


(5) Only one eligible individual — If an individual is a quali- 
fied relation of another individual, in relation to a month specified 
for a taxation year, only one of them is an eligible individual in 
relation to that specified month, and if both of them claim to be 
eligible individuals, the individual that the Minister designates is 
the eligible individual in relation to that specified month. 

History: Subsec. 122.5(5) amended by 2002, c. 9, subsec. 38(2), applicable to amounts 
that are deemed to be paid during months specified for 2001 et seg. The subsec. for- 
merly read: 

(5) Exceptions — Notwithstanding subsection (3), 


(a) where an individual is a qualified relation of ‘another individual for ‘a’ 
taxation year, only one of them may apply under that subsection for the year; 
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(b) where the total of all amounts, deemed under that subsection to be paid 
by an individual for a taxation year during months specified for the year, is 
less than $100%9, the total shall be deemed to be paid by the individual dur- 
ing the first month specified for the year, and no other amount shall be 
deemed to be paid under that subsection by the individual for the year; and 


(c) no amount shall be deemed to be paid under that subsection by an indivi- 
dual for a taxation year during a month specified for that year where the 
individual died before that month or was not resident in Canada at the begin- 
ning of that month. 


Para. 122.5(5)(a) substituted by 1994, 'c. 21, subsec. 57(2), applicable to 1992 et seq. 
That para. formerly read: 


(a) where an individual is a qualified relation of another individual for a taxation 
year, only one of them may file a prescribed form under that subsection for the 
year, 
Para. 122. 5(5)(b) amended by 1994, c. 7, Sch., VII (1993, c, 24), subsec. 60(3). Para. 
(b) formerly read: 
(b) where the total of all amounts, each of which is an amount deemed under that 


subsection to be paid by an individual for a taxation year during a month speci- 
fied for the year, is less than 


(i) one dollar, the total shall be deemed to be nil, and 


(ii) $100 but not less than one dollar, the total shall be deemed to be paid by 
the individual during the first month specified for the year, and no other 
amount shall be deemed to be paid under that subsection by the individual 
for the year; and 


Para. 122.5(5)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 60(4), appli- 
cable to 1989 et seg. Para. (c) formerly read: 


(c) no amount shall be deemed to be paid under that subsection by an individual 
for a taxation year 


(i) during a month specified for that year where the individual died before 
that month or was not resident in Canada at the beginning of that month, or 


(ii) where the individual’s return of income under this Part for the year and 
prescribed form under this section are not filed within 3 years after the end 
of the year. 


(5.1) [Repealed] 


History: Subsec. 122.5(5.1) repealed by 2002, c. 9, subsec. 38(2), applicable to 
amounts that are deemed to be paid during months specified for 2001 et seg. The sub- 
sec. formerly read: 


(5.1) Exception —No amount is deemed to be paid under subsection (3) by an 
individual for the 2000 taxation year if the individual is confined to.a prison or 
similar institution at any time during the 12-month period that ends on June 30, 
2002, unless the individual satisfies the Minister that the individual’s confine- 
ment is for a period of not more than 6 months included in that 12-month period. 


Subsec. 122.5(5.1) added by 2001, c. 17, s. 107, applicable to amounts deemed to be 
paid during months specified for the 2000 taxation year. 


(6) Exception re qualified dependant — If a person would, if 
this Act were read without reference to this subsection, be the quali- 
fied dependant of two or more individuals, in relation to a month 
specified for a taxation year, 


(a) the person is deemed to be a qualified dependant, in relation 
to that month, of the one of those individuals on whom those 
individuals agree; 


(b) in the absence of an agreement referred to in paragraph (a), 
the person is deemed to be, in relation to that month, a qualified 
dependant of the individuals, if any, who are, at the beginning of 
that month, eligible individuals (within the meaning assigned by 
section 122.6, but with the words “qualified dependant” in that 
section having the meaning assigned by subsection (1)) in re- 
Spect of that person; and 


(c) in any other case, the person is deemed to be, in relation to 
that month, a qualified dependant only of the individual that the 
Minister designates. 


History: Para. 122.5(6)(b) amended by 2010, c. 25, subsec. 23(3), applicable for 
amounts that are deemed to be paid during months after June 2011. It formerly read: 


(b) in the absence of an agreement referred to in paragraph (a), the person is 
deemed to be, in relation to that month, a qualified dependant of the individual, 
if any, who is, at) the beginning of that month, an eligible individual within the 
meaning assigned by section 122.6 in. respect of the person; and 
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Subsec. 122.5(6) amended by 2002, .c. 9, subsec. 38(2), applicable to amounts that are 

deemed to be paid during months specified for 2001 et seq. The subsec. formerly read: 
(6) Qualified relation of deceased eligible individual — Notwithstanding par- 
agraph (5)(c), on written application made, on or before the day on or before 
which a return of income (other than a return of income filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)) of a deceased 
person is required to be filed under this Part for the taxation year in which the 
person died (or would have been so required if the person were spable to pay tax 
under this Part for that year), by an individual who 


_(a) is the deceased person’s qualified relation for the taxation year in respect 
of which a payment under this section would, but for that paragraph, be 
made, and 


(b) is not an individual to whom that paragraph applies, 


each amount that, but for that paragraph, would be deemed to be paid under 
subsection (3) by the deceased person during a month specified for a taxation 
year shall be deemed to be paid during the month on account of the individual’ s 
tax payable under this Part for that year. 


The opening words of subsec. 122.5(6) substituted by 1994, c. 21, subsec, 57(3), appli- 
cable to 1992 et seg: The opening words formerly read: 


(6) Qualified relation of a deceased individual — Notwithstanding paragraph 
(5)(c), on application made in prescribed form containing prescribed information 
within 60 days after a person’s death (or within such longer period as the Min- 
ister considers reasonable in the circumstances) by an individual who 


Subsec. 122.5(6) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 60(5), appli- 
cable to 1989 et seg. Subsec. (6) formerly read: 


(6) Qualified relation’ of a deceased eligible individual -— Notwithstanding 
subparagraph (5)(c)(i), on application made in prescribed form containing pre- 
scribed information within 60 days after a person’s death (or within such longer 
period as the Minister considers reasonable in the circumstances) by an indivi- 
dual who 


(a) is the deceased person’s qualified relation for the taxation year in respect 
of which a payment under this section would, but for that subparagraph, be 
made, and 


(b) is not an individual to whom that subparagraph applies, 


each amount that, but for that subparagraph, would be deemed to be paid under 
subsection (3) by the deceased person: during a month specified for a taxation 
year shall be deemed to be paid during the month on account of the individual's 
tax payable under this Part for that. year. 


(6.1) Notification to Minister — An individual shall notify the 
Minister of the occurrence of any of the following events before the 
end of the month following the month in which the event occurs: 


(a) the individual ceases to be an eligible individual; 


(b):a person becomes or ceases to be the individual’s qualified 
relation; and 


(c) a person ceases to be a qualified dependant of the individual, 
otherwise than because of attaining the age of 19 years. 


Related Provisions: 122.62(1) — Parallel rule for Canada Child Tax Benefit. 


History: Subsec. 122.5(6.1) added by 2002, c. 9, subsec. 38(2), applicable to amounts 
that are deemed to be paid during months specified for 2001 et seq. 


(6.2) Non-residents and part-year residents — For the pur- 
pose of this section, the income of a person who is non-resident at 
any time in a taxation year is deemed to be equal to the amount that 
would, if the person were resident in Canada throughout the year, 
be the person’s income for the: year. 


History: Subsec. 122.5(6.2) added by 2002, c. 9, subsec. 38(2), applicable to amounts 
that are-deemed to be paid during months specified for 2001 et.seq. 


(7) Effect of bankruptcy — For the purpose of this section, 
where in a taxation year an individual becomes bankrupt, 


(a) the individual’s income for the year shall include the indivi- 
dual’s income for the taxation year that begins on January 1 of 
the calendar year that includes the date of bankruptcy; and 


(b) the amount determined for the year under clause (3)(e)(ii)(B) 
shall include the amount ‘determined for the purpose of para- 
graph (c) of the description of B in subsection 118(1) for the 
individual’s taxation year that-begins on January 1 of the calen- 
dar year that includes the date of bankruptcy. 
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Proposed Amendment. _— 122. 5(7) 


(7) Effect of bankruptcy — For the purpose of this section, if . 
in a taxation year an. individual becomes bankrupt, the indivi- — 


dual’s income for the taxation year shall include the individual’s 
income for the taxation year that begins on January 1 of the — 
dar year that includes the date of bankruptcy. 


Application: The October 31, 2011 draft legislation, s. D: will amend subsec. 
122.5(7) to read as above, in force on Royal Assent. 


Technical Notes: Section 122.5 provides rules for determining the goods and 
services tax (GST) credit for individuals. Subsection 122.5(7) is intended to ensure 
that the bankruptcy of an individual or the individual’s ome will not affect the 
amount of the individual’s GST credit. : 


For most purposes, paragraph 128(2)(d) divides the calendar year in which an indivi- 
dual becomes bankrupt into two taxation years. A taxation year of an individual is 
deemed to have ended immediately before the day on which the individual became a 
bankrupt and another taxation year is deemed to have begun at the beginning of the 
day on which the individual became a bankrupt, 


Existing paragraph 122.5(7)(b) provides that, for the purpose of dateninining the GST 
credit for the year that includes the bankruptcy of a single person with no depen- 
dents, the amount of the person’s personal credit for the pre- bankruptcy taxation year 
will be used in the calculation. Paragraph 122.5(7)(b) originally achieved this by ref- 
erence to clause 122.5(3)(e)(ii)(B), which in turn referred to paragraph (c) of the 
description of B in subsection 118(1). 


Paragraph 122.5(7)(b) is repealed consequential to the removal of the reference to 
paragraph (c) of the description of B in subsection 118(1) in former clause 
122.5(3)(e)(ii)(B) by S.C. 1999, c. 26. The calculation of the GST credit for a single 
person with no dependents is now provided for in paragraph 122.5(3)(f), without ref- 
erence to section 118. 


Related Provisions: 118.95 — Parallel rule for other credits: 122.61(3.1) — Parallel 
rule for Child Tax Benefit. 


History: Subsec. 122.5(7) added by 1998, c. 19, subsec. 139(3), applicable to bank- 
ruptcies that occur after April 26, 1995. 


Selected Cases [s. 122.5]: McFadyen v. Canada (A.-G.), [2005] 3 C.T.C. 149 (FC): 
rev'd [2006] 1 C.T.C. 101 (FCA) (Standard of review is reasonableness simpliciter, 
standing up to “somewhat probing examination’); Gartner v. R., [2000] 3 C.T.C. 2228 
(TCC) (Divorce judgment had specified parties were living separate and apart. Extra 
costs awarded to taxpayer). 


Definitions [s. 122.5]: “adjusted income” — 122.5(1); “amount”, “bankrupt” — 


248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255; “child” — 
252(1); “cohabiting spouse or common-law partner” — 122.5(1), 122.6; “common-law 
partner”, “common-law partnership” — 248(1); “eligible individual” — 122.5(1); “in 


dividual” — 248(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); “non- 


resident” — 248(1); “parent” — 252(2)(a); “person”, “prescribed” — 248(1); “quali- 
fied dependant”, “qualified relation” — 122.5(1); “registered disability savings 
plan” — 146.4(1), 248(1); “resident”, “resident in Canada” — 250; “return of in- 


come” — 122.5(1); “taxation year” — 249; “writing” — Interpretation Act 35(1). 
122.51 (1) [Refundable medical expense supplement — ] 
Definitions — The definitions in this subsection apply in this 
section. 


“adjusted income” of an individual for a taxation year has the 
meaning assigned by section 122.6. 


“eligible individual’ for a taxation year means an individual (other 
than a trust) 


(a) who is resident in Canada throughout the year (or, if the indi- 
vidual dies in the year, throughout the portion of the year before 
the individual’s death); 


(b) who, before the end of the year, has attained the age of 18 
years; and 


(c) the total of whose incomes for the year from the following 
sources is at least $2,50037; 


(i) offices and employments (computed without reference to 
paragraph 6(1)(f)), 

(ii) businesses each of which is a business carried on by the 
individual either alone or as a partner actively engaged in the 
business, and 


(ili) the program established under the Wage Earner Protec- 
tion Program Act. 
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History: Para. (c) of the definition “eligible individual” in subsec. 122.51(1) amended. 
by 2009, c. 2, s. 37, applicable to 2008 et seg: The para. eens read: | 


(c) whose incomes for the year from all 
(i) offices and employments (computed without reference to paragraph 


6(1)(f)), and 
(ii) businesses each of which is a business carried on by the individual either 
alone or as a partner actively engaged in the business 


total $2,50037 or more. 
Related Provisions: 117.1(1)(b.1) — Annual indexing for inflation. 
History: Subsec. 122.51(1) added by 1998, c. 19, s. 32, applicable to 1997 et seq. 


(2) Deemed payment on account of tax — Where a return of 
income (other than a return of income filed under subsection 70(2), 
paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)) is filed in 
respect of an eligible individual for a particular taxation year that 
ends at the end of a calendar year, there is deemed to be paid at the 
end of the particular year on account of the individual’s tax payable 
under this Part for the particular year the amount determined by the 
formula 


A-B 
where 
A is the lesser of 
(a) $1,00037, and 
(b) the total of 
(i) the amount determined by the formula 


(25/C) x D 
where 
C is the appropriate percentage for the particular taxation 
year, and 


D is the total of all amounts each of which is the amount 
determined by the formula in subsection 118.2(1) for 
the purpose of computing the individual’s tax payable 
under this Part for a taxation year that ends in the cal- 
endar year, and 


(ii) 25% of the total of all amounts each of which is the 
amount deductible under section 64 in computing the in- 
dividual’s income for a taxation year that ends in the cal- 
endar year; and 


B is 5% of the amount, if any, by which 


(a) the total of all amounts each of which is the individual’s 
adjusted income for a taxation year that ends in the calendar 
year 


exceeds 
(b) $21,66337. 


Related Provisions: 117.1(1)(b.1) — Annual indexing for inflation; 152(1)(b) — 
Assessment; 163(2)(c.2) — False statements or omissions — penalty; 257 — Formula 
cannot calculate to less than zero. 


History: Subpara. (b)(i) of the description of A in subsec. 122.51(2) amended by 2007, 
c. 2, s. 31, applicable to 2005 et seq. It formerly read: 
(i) */ of the total of all amounts each of which is the amount determined by the 
formula in subsection 118.2(1) for the purpose of computing the individual’s tax 
payable under this Part for a taxation year that ends in the calendar year, and 
Para. (a) of the description of A in subsec. 122.51(2) amended to substitute “$1,000” 
for “$750”, by 2006, c. 4, subsec. 70(1), applicable to 2006 et seq. 
Para. (b) of the description of B in subsec. 122.51(2) amended by 2006, c. 4, subsec. 
70(2), applicable to 2005 et seq. Para. (b) formerly read: 


(b) the sum of 
(i) the greatest total that may be determined in respect of an individual for 
the year under paragraph (a) of the description of B in subsection 118(1), 
and 
(ii) the dollar amount used for the year in computing the amount that may be 


claimed under subsection 118.3(1) in respect of an individual who has at- 
tained the age of 18 years before the end of the year. 


Para. (a) of the description of A in subsec. 122.51(2) amended to replace “$500” with 
“$750”, by 2005, c. 30 s. 7, applicable to 2005 et seq. 
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Para. (b) of the description of A in subsec. 122.51(2) amended by 2005, c. 19, s. 26, 
applicable to 2004 er seg. The para. formerly read: 


(b) 7/16 of the total of all amounts each of which is the amount determined by the 
formula in subsection 118.2(1) for the purpose of computing the individual’s tax 
payable under this Part for a taxation year that ends in the calendar year; and 


Para. (b) of the description of A in subsec. 122.51(2) amended to replace the reference 
to “25/17” with a reference to “25/16”, by 2001, c. 17, s. 108, applicable to 2001 er seq. 


Para. (b) of the description of B in subsec. 122.51(2) amended by 2000, c. 14, s. 39, 
applicable to 2000 er seq. It formerly read: 
(b) $17,41938, 


The description of B in subsec. 122.51(2) amended by 2000, c. 19, s. 32, applicable to 
1999 et seq. except that, in its application to the 1999. taxation year, para. (b) of the 
description of B in subsec. 122.51(2) shall be read as follows: 


(b) $16,745. 
The description of B formerly read: 
B_ is 5% of the amount, if any, by which 
(a) the individual’s adjusted income for the particular year 
exceeds _ 
(b) $16,069 
Subsec. 122.51(2) added by 1998, c. 19, s. 32, applicable to 1997 et seq. 
Definitions [s. 122.51]: “adjusted income” — 122.51(1); “amount”, “business” — 
248(1); “calendar year” — Interpretation’ Act 37(1)(a); “eligible individual” — 


122.51(1); “employment”, “individual”, “office” — 248(1); “resident in Canada” — 
250; “tax. payable’ — 248(2); “taxation year” — 249. 


Subdivision a.1 — Canada Child Tax Benefit 


122.6 Definitions — In this subdivision, 


“adjusted earned income” — [Repealed] 


History: The definition “adjusted earned income” in’s. 122.6 repealed by 1998, c. 21, 
s. 92, applicable with respect to overpayments deemed to arise during months that are 
after June 1998. The definition formerly read: 


“adjusted earned income” of an individual for a taxation year means the total of 
all amounts each of which is the earned income for the year of the individual or 
of the person who was the individual’s cohabiting spouse at the end of the year; 


“adjusted income’’, of an individual for a taxation year, means the 
total of all amounts each of which would be the income for the year 
of the individual or of the person who was the individual’s cohab- 
iting spouse or common-law partner at the end of the year if in 
computing that income no amount were 


(a) included 
(i) under paragraph 56(1)(q.1) or subsection 56(6), 


(ii), in respect of any gain from a disposition of property to 
which section 79 applies, or 


(iii) in respect of a gain described in subsection 40(3.21), or 
(b) deductible under paragraph 60(y) or (z); 


Related Provisions: 122.51(1)“‘adjusted income” — Definition applies for purposes 
of refundable medical expense supplement; 122.62(5)'— Death of cohabiting spouse; 
122.62(6) — Separation from cohabiting spouse. 


History: The definition “adjusted income” amended by 2010, c. 25, subsec. 24(1), 
applicable to 2000 et seg. The definition formerly read: 


“adjusted income”, of an individual for a taxation year, means the total, of all 
amounts each of which would be the income for the year of the individual or of 
the person who was the individual’s cohabiting spouse or common-law partner at 
the end of the year if no amount were included under paragraph 56(1)(q.1) or 
subsection 56(6) or in respect of any gain from a disposition of property to which 
section 79 applies in computing that income and if no amount were deductible 
under paragraph 60(y) or (z) in computing that income; 


The definition “adjusted income” in s. 122.6 amended to substitute “paragraph 
56(1)(q.1).or subsection 56(6)” for “subsection 56(6)” and “60(y) or (z)” for “60(y)” by 
2007, c, 35, s. 112, applicable to 2008 et seq. 


The definition “adjusted income” in s. 122.6 amended by 2006, c. 4, s. 176, applicable 
to 2006 et seg. The definition formerly read: 


“adjusted income” of an individual for a taxation year means the total of all 
amounts each of which would be the income for the year of the individual or of 
the person who was the individual’s cohabiting spouse or common-law partner at 
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the end of the year if no amount were included in respect of a gain from a dispo- 
sition of property to which section 79 applies in computing that income; 


The definition ‘adjusted income”’ in s/.122:6-amended. by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner’, applicable to 2001. et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


The definition “adjusted income” in s. 122.6 amended by 1998, c. 19, subsec. 140(1), 
applicable in determining the adjusted income of an individual for the 1992 and subse- 
quent taxation years, The definition formerly. read: 


“adjusted income” of an individual for a taxation year means the total\ of all 
amounts each of which is the income for the year of the individual or of the 
person who was the individual’s cohabiting spouse at the end of the year; 


“base taxation year’’, in relation to a month, means 


(a) where the month:is any of the first 6 months of a calendar 
year, the taxation year that ended on December 31 of the second 
preceding calendar year, and 


(b) where the month is any of the last 6 months of a calendar 
year, the taxation year that ended on December 31 of the preced- 
ing calendar year; 


“cohabiting spouse or common-law partner” of an individual at 
any time means the person who at that time is the individual’s 
spouse or common-law partner and who is not at that time living 
separate and apart from the individual and, for the purpose of this 
definition, a person shall not be considered to be living separate and 
apart from an individual at any time unless they were living sepa- 
rate and apart at that time, because of a breakdown of their marriage 
or common-law partnership, for a period of at least 90 days that 
includes that time; 

Related Provisions: 122.5(1)“cohabiting spouse. . .” — Definition applies to GST 


Credit; 122.7(1)“cohabiting spouse. ..”.— Definition applies to Working Income Tax 
Benefit. 


History: The definition “cohabiting spouse” in s. 122.6 amended by 2000, c. 12, Sch. 
2, s. 1, to replace “‘spouse” with “spouse or common-law partner’, and by Sch. 2,'s. 9, 
to replace “marriage” with “marriage or common-law partnership”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules S Sepa in the History 
to 248(1)“common-law partner’. 


Selected Cases [s. 122.6“cohabiting spouse or common-law partner”]: 
Lawin v. R., [2006] 3,C.T.C, 2231 (TCC). (Spouses still cohabiting even when one 
hospitalized indefinitely). 


“earned income” — [Repealed] 


History: The definition “earned income” in s. 122.6 repealed by 1998, c. 21, s. 92, 
applicable with respect to overpayments deemed to arise during months that are after 
June 1998. The definition formerly read: 


“eared income” of an individual for a taxation year has the meaning assigned 
by subsection 63(3); 


“eligible individual’ in respect of a qualified dependant at any 
time means a person who at that time 


(a) resides with the qualified dependant, 
(b) is a parent of the qualified dependant who 


(i) is the parent who. primarily fulfils the responsibility for 
the care and upbringing of the qualified dependant and who 
is not a shared-custody parent in respect of the qualified de- 
pendant, or 


(ii) is a shared-custody parent in respect of the qualified 
dependant, 


(c) is resident in Canada or, where the person is the cohabiting 
spouse or common-law partner of a person who is deemed under 
subsection 250(1) to be resident in Canada throughout the taxa- 
tion year that includes that time, was resident in Canada in any 
preceding taxation year, 


(d) is not described in paragraph 149(1)(a) or (b), and 


(e) is, or whose cohabiting spouse or common-law partner is, a 
Canadian citizen or a person who 


(i) is a permanent resident within the meaning of subsection 
2(1) of the Immigration and Refugee Protection Act, 
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(ii) is a temporary resident within the meaning of the Jmmi- 
gration and Refugee Protection Act, who was resident in 
Canada throughout the 18 month period preceding that time, 
or 


(iii) is a protected person within the meaning of the Immigra- 
tion and Refugee Protection Act, 


(iv) was determined before that time to be a member of a 
class defined in the Humanitarian Designated Classes Regu- 
lations made under the Immigration Act, 


and, for the purposes of this definition, 


(f) where a qualified dependant resides with the dependant’s fe- 
male parent, the parent who primarily fulfils the responsibility 
for the care and upbringing of the qualified dependant is pre- 
sumed to be the female parent, 


(g) the presumption referred to in paragraph (f) does not apply in 
prescribed circumstances, and 


(h) prescribed factors shall be considered in determining what 
constitutes care and upbringing; 


Related Provisions: 122.62(1) — Eligible individuals. 


History: Para. (b) of the definition “eligible individual” amended by 2010, c. 25, sub- 
sec. 24(2), applicable for overpayments that are deemed to arise after June 2011. The 
para. formerly read: 


(b) is the parent of the qualified dependant who primarily fulfils the responsibil- 
ity for the care and upbringing of the qualified dependant, 


Subparas. (e)(i) to (iii) of the definition “eligible individual” in s. 122.6 amended by 
2001, c.:27, s. 254, proclaimed in force June 28, 2002. The subparas. formerly read: 


(i) is a permanent resident (within the meaning assigned by the /mmigration 
Act), 

(ii) is a visitor in Canada or the holder of a permit in Canada (within the mean- 
ings assigned by the Immigration Act) who was resident in Canada throughout 
the 18 month period preceding that time, 


(iii) was determined before that time under the Immigration Act, or regulations 
made under that Act, to be a Convention refugee, or 


Subpara. (iv) added to the definition “eligible individual” in s. 122.6 by 2001, c. 17, s. 
109, applicable in respect of overpayments deemed to arise during months that are after 
June 2001. 


The definition “eligible individual” in s. 122.6 amended by 2000, c. 12, Sch. 2, s. 1, to 
replace “spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Para. (c) of the definition “eligible individual” in s. 122.6 amended by 1999, 'c. 22) 's. 
44, applicable after February 23, 1998. It formerly read: 


(c) is resident in Canada, 


Subpara. (e)(iii), paras. (g) and (h) of the definition “eligible individual” in s. 122.6 
amended by 1998, c. 19, subsec. 140(2), (3); subpara. (e)(iii) applicable after 1992, and 
paras. (g) and (h) applicable after August 27, 1995. Subpara. (e)(iii) and paras. (g) and 
(h) formerly read: 


(iii) was determined before that time by the Convention Refugee Determination 
Division of the Immigration and Refugee Board to be a Convention refugee, 


(g) the presumption referred to in paragraph (f) does not apply in circumstances 
set out in regulations made by the Governor in Council on the recommendation 
of the Minister of Human Resources. Development, and 


(h) factors to be considered in determining what constitutes care and upbringing 
may be set out in regulations made by the Governor in Council on the recom- 
mendation of the Minister of Human Resources Development; 


Paras. 122.6“eligible individual’(g), (h) amended by 1996, c. 11, para. 95(h), to substi- 
tute “Minister of Human Resources Development” for “Minister of National Health 
and Welfare”, in force July 12, 1996. 


Selected Cases [s. 122.6“eligible individual”): Weidenfeld v. R., [2011] 1. C.T.C. 
2332 (TCC) (Child in custodial institution did not reside with parents); Charafeddine y. 
R., [2011] 1 C.T.C. 2268 (TCC) (Residence of abducted children still with mother); 
Campbell v. R., [2006] 1 C.T.C. 187 (FCA); rev’g [2005] | C.T.C. 2020 (TCC) (No 
Charter violation where rebuttable presumption that mother is primary caregiver); 
Barnett v. R., [2006] 1 C.T.C. 2146 (TCC) (Provision not discriminatory for Charter 
purposes); Matte v. R., [2003] 1 C.T.C. 109 (FCA) (Custodial parent may change from 
time to time; calculation on month-by-month basis); Burton v. R., [2000] 1 C.T.C. 2727 
(TCC) (Must reside’ in same house as children to get child tax credit). 


Regulations: 6301 (for para. (g) — circumstances where the presumption in para. (f) 
does not apply); 6302 (for para. (h) — factors to be considered). 


Forms: RC66 SCH: Status in Canada/statement of income. 
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“qualified dependant” at any time means a person who at that. 
time TH | 
(a) has not attained the age of 18 years, 


(b) is not a person in respect of whom an amount was deducted 
under paragraph (a) of the description of B in subsection 118(1) 
in computing the tax payable under this Part by the person’s 
spouse or common-law partner for the base taxation year in rela- 
tion to the month that includes that time, and 


(c) is not a person in respect of whom a special allowance under 
the Children’s Special Allowances Act is payable for the month 


that includes that time; 2 


History: The definition “qualified dependant” in s. 122.6 amended by 2000, c. 127 
Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Selected Cases [s. 122.6“qualified dependant”]: Weidenfeld v. R., (2011] 1 
C.T.C. 2332 (TCC) (Child in custodial institution did not reside with parents). 


“return of income” filed by an individual for a taxation year 
means 


(a) where the individual was resident in Canada throughout the 
year, the individual’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph 
128(2)(e) or subsection 150(4)) that is filed or required to be 
filed under this Part for the year, and 


(b) in any other case, a prescribed form containing prescribed 
information, that is filed with the Minister. 


“shared-custody parent” in respect of a qualified dependent [sic] 
at a particular time means, where the presumption referred to in pat- 
agraph (f) of the definition “eligible individual” does not apply in 
respect of the qualified dependant, an individual who is one of the 
two parents of the qualified dependant who 


(a) are not at that time cohabitating spouses or common-law 
partners of each other, 


(b) reside with the qualified dependant on an equal or near equal 
basis, and : 


(c) primarily fulfil the responsibility for the care and upbringing 

of the qualified dependant when residing with the qualified de- 

pendant, as determined in consideration of prescribed factors, 
Related Provisions: 122.5(3.01) — Dividing GST/HST Credit: 122.6“eligible indi- 
vidual”(b)(ii) — Shared custody parent is eligible individual; 122.61(1.1) — Dividing 
Child Tax Benefit. 


History: The definition “shared-custody parent” added by 2010, c. 25, subsec. 24(3), 
applicable for overpayments that are deemed to arise after June 2011. 


Related Provisions: 164(2.3) — Form deemed to be a return of income: 


History [122.6]: The title before s. 122.6 amended to add the word “Canada” by 
1998, c. 21, s. 91, applicable after June 1998. 


Definitions [s. 122.6]: “amount” — 248(1); “base taxation year” — 122.6; “calendar 
year” — Interpretation Act 37(1)(a); “Canada” — 255; “cohabiting spouse or common- 
law partner” — 122.6; “common-law partner”, “common-law partnership” — 248(1); 
“earned income” — 63(3), 122.6; “individual” — 248(1); “Minister” — 248(1); “par- 
ent” — 252(2)(a); “prescribed” — 248(1); “qualified dependant” — 122.6; “registered 
disability savings plan” — 146.4(1), 248(1); “resident” — 250; “shared ‘custody par- 
ent” — 122.6; “taxation year” — 249, if 


Interpretation Bulletins: IT-495R3: Child care expenses. 


122.61 (1) Deemed overpayment [Child Tax Benefit] — 
Where a person and, where the Minister so demands, the person’s 
cohabiting spouse or common-law partner at the end of a taxation 
year have filed a return of income for the year, an overpayment on 
account of the person’s liability under this Part for the year is 
deemed to have arisen during a month in relation to which the year 
is the base taxation year, equal to the amount determined by the 
formula 


i 
pt A-By+C+M) 


where 
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A is the total of 


(a) the product obtained by multiplying $1, 0903? by the num- 
ber of qualified dependants in respect of whom the person 
was an eligible individual at the beginning of the month, and 


(b) the product obtained by multiplying $753? by the number 
of qualified dependants, in excess of 2, in respect of whom 
the person was an eligible individual at the beginning of the 
month, 


(c) [Repealed] [see History to 122.61(1) for ennsiioual 
measure] 


8B is 4% (or where the person is an eligible individual in respect of 


only one qualified dependant at the beginning of the month, 2%) 
of the amount, if.:any, by which 


(a) the person’s adjusted income for the year 
exceeds 


(b) the greater of $32,000 and the dollar amount, as adjusted 
annually and referred to in paragraph 117(2)(a), that is used 
for the calendar year following the base taxation year; 


C is the amount nisierapde by the formula 


F= (Gx H) 
where 


F is, where the person is, at the beginning of the 2 batt an ie 
gible individual in respect of 


(a) only one qualified dependant, $1,463, and 
(b) two or more qualified dependants, the total of 
(i) $1,463 for the first qualified dependant, 
(ii) $1,254 for the second qualified dependant, and 


(iii) $1,176 for each of the. third and subsequent quali- 
fied dependants, 


G is the amount determined by the formula 
J-[K-(——~ 
LK ap el 
where 
J is the person’s adjusted income for the year, 


K is the amount referred to in paragraph (b) of the descrip- 
tion of B, and 


L is the amount referred to in pabadraph (a) of the descrip- 
tion of F, and 


(a) if the person is an eligible individual in respect of only 
one qualified dependant, 12.2%, and 


(b) if the person is an eligible individual in respect of two 
or more qualified dependants, the fraction (expressed as a 
percentage rounded to the nearest one-tenth of one per 
cent) of which 


(i) the numerator is the total that would be determined 
under the description of F in respect of the eligible in- 
dividual if that description were applied without refer- 
ence to the fourth and subsequent qualified dependants 
in respect of whom the person is an eligible individual, 
and 


(ii) the denominator is the amount referred to in para- 
graph (a) of the description of F, divided by 0.122; and 


M is the amount determined by the formula 


N-(OxP) 
where 
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N_ is the product obtained by multiplying $2,300 by the number 
of qualified dependants in respect of whom both 


(a) an amount may be deducted under section 118.3 for 
‘the taxation year that includes the month, and 


(b) the person is an eligible individual at the beginning of 
the month, 


O is the amount determined by the formula 


F/H + (K -———= 

— [F/H + ( 0. Pl 

where the descriptions of J, F, H, K, and L are described in the 
description. of C, and 


P is 4% (or where the person is an eligible individual in respect 
of only one qualified dependant included in the description 
of N at the beginning of the month, 2%) of the amount deter- 
mined for the description of O. 


Related Provisions: 56(6) — Universal Child Care Benefit is taxable; 74.1(2) — No 
attribution of income from Child Tax Benefit; 118(1)B(b.1) — Non-refundable child 
tax credit; 122.61(3)(a)— Determining family income where spouse is non-resident; 
122.61(6) — Additions to F after June 2005; 122.63 — Agreement with province to 
vary calculation; 152(1.2) — Provisions applicable to determination of overpayment, 
152(3.2), (3.3) — Determination of deemed overpayment; 160,1(1)(b)— No interest 
payable on overpaid credit; 160.1(2.1) — Liability for refunds by reason of section 
122.61; 160.1(33)—No interest payable on overpaid credit; 164(1) — Refunds; 
164(2.2) — Application respecting refunds re section 122.61; 164(2.3)— Form 
deemed to be ‘a’ return of income; 164(3) — No interest on late payment of Child Tax 
Benefit; 257 — Formula cannot calculate to less than zero. 


History: Para. (c) of the description of A in subsec. 122.61(1) repealed by 2006, c. 4, 
s. 177, applicable in respect of overpayments deemed to arise during months that are 
after June 2007; and, for overpayments deemed to arise during months that are after 
June 2006 and before July 2007, the ye Fp of D in that Lie is to be read as 
follows: 


D ‘is the product obtained by multiplying $249 by the number of qualified 
dependants who have attained the age of 6 years before the month and have 
not attained the age of 7 years before the month and in respect of whom the 
person is an eligible individual at the beginning of the month, and 


Para. (c) formerly read: 


(c) the amount determined by the formula 


D-E 
where 


D__ is the product obtained: by multiplying nye by: the number’ of. qualified 
dependants who have not attained the age of 7 years before the month and in 
respect of whom the person.is an eligible individual at the beginning of the 
month, and 


Eis 25% of the total of all amounts deducted under section 63 in respect of 
qualified dependants in computing the income for the year of the person or 
the person’s cohabiting spouse or common-law partner; 


The’ opening words of the description of N in the description of M in subsec. 122.61(1) 
amended to substitute “$2,300” for “$2,000”, by the said 2006, c. 4, subsec. 71(1), 
applicable in respect of overpayments that are deemed to arise during months that are 
after June 2006: 


The description of P in the description of M in subsec. 122.61(1) amended by 2006, c. 
4, subsec. 71(2), applicable in respect of overpayments deemed to arise during months 
that are after June 2006, The description of P formerly read: 

P. is the amount that would be determined for the description of H if the person 
were an eligible individual: in respect of only the number of qualified 
dependants included in the description of N. 

The description of N in the description of M in subsec. 122.61(1) amended to replace 
“$1,600” with “$2,000” by 2005, c, 30, s, 8, applicable in respect of overpayments 
deemed to arise during months that are after June 2005. 

The first formula in subsec. 122.61(1) amended by. 2003; c. 15,subsec: 77(1), applica- 
ble in respect of overpayments deemed to arise during months that are after June 2003. 
The first formula formerly read: 


1/12[(A — B) + C] 


Paras. (a) and (b)'of the description of F in subsec. 122.61(1) amended by the ‘said c. 
15, subsec. 77(2), applicable in respect of overpayments deemed to arise during months 
that are after June 2003. The paras. formerly read: 


(a) only one qualified dependant, $1,255, and 
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(b) two or more qualified dependants, the total of 
(i) $1,255 for the first qualified dependant, 
(ii) $1055 for the second qualified dependant, and 
(iii) $980 for each of the third and subsequent qualified dependants, 
The descriptions of G and H in subsec. 122.61(1) amended by the said c. 15, subsec. 
77(3), applicable in respect of overpayments deemed to arise during months that are 


after June 2003, except that, for overpayments deemed to arise during those months 
that are before July 2004, 


(a) the description of G is to be read as follows: 


G_ is the amount, if any, by which the person’s adjusted income for the year 
exceeds $21,529, and 
(b) subpara. (b)(ii) in the description of H is to be read as follows: 

(ii) the denominator is the amount by which the amount referred to in para- 

graph (b) of the description of B exceeds. $21,529. 
The description of M added to subsec. 122.61(1) by the said c, 15, subsec. 77(4), appli- 
cable in respect of overpayments deemed to arise during months that are after June 
2003, except that, for overpayments deemed to arise during those months that are 
before July 2004, the description of O is to be read as follows: 


O is the amount determined by the formula 


(a) “J - $33,487”, if the person is an eligible individual in respect of 
three or fewer qualified dependants, and 
(b) “J - (F/H + $21,529)”, if the person is an eligible individual in re- 
spect of more than three qualified dependants, 
where the descriptions of J, F and H are described in the description of C, 
and 
The opening words of the description of B in subsec. 122.61(1) amended by 2001, c. 
17, subsec. 110(1), applicable with respect to overpayments deemed to arise during 
months that are after June 2004. That portion formerly read: 


B_ is 5% (or where the person is an eligible individual in respect of only one 
qualified dependant at the beginning of the month, 2 1/2%) of the amount, if 
any, by which 

Para. (b) of the description of B in subsec. 122.61(1) amended to add “the greater of 
$32,000 and” by the said c. 17, subsec. 110(2), applicable with respect to overpayments 
deemed to arise during months that are after June 2001. 

Paras. (a) and (b) of the description of F in subsec. 122.61(1) amended by the said c. 
17, subsec. 110(3), applicable with respect to overpayments deemed to arise during 
months that are after June 2001. Those paras. formerly read: 

(a) only one qualified dependant, $1,15539, and 

(b) two or more qualified dependants, the total of 
(i) $1,15539 for the first qualified dependant, 

(ii) $9559? for the second qualified dependant, and 

(iii) $88039 for each of the third and subsequent qualified dependants, 
Subsec. 122.61(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 
Para. (a) of the description of A, and the descriptions of B, G and H in subsec. 
122.61(1) amended by 2000, c. 14, subsecs. 40(1), (2), and (4), applicable with respect 
to overpayments deemed to arise during months that are after June 2000. Those por- 
tions formerly read: 

(a) the product obtained by multiplying $1,020 by the number of qualified 

dependants in respect of whom the person was an eligible individual at the be- 

ginning of the month, 


Bis 5% (or where the person is an eligible individual in respect of only one 
qualified dependant at the beginning of the month, 2'/2%) of the sernunt if 
any, by which the person’s adjusted income for the year exceeds $29,590 9. 
and 


G_ is the amount, if any, by which the person’s adjusted income for the year 
exceeds $20,92139, and 


H__ is, where the person is an eligible individual in respect of 
(a) only one qualified dependant, 11.0%, 
(b) two qualified dependants, 19.7%, and 
(c) three or more qualified dependants, 27.6%. 


Paras. (a) and (b) of the description of F in subsec. 122.61(1) amended by the said c. 
14, subsec, 40(3), applicable with respect to Overpayments deemed to arise during 
months that are after June 2000 except that, with respect to overpayments deemed to 
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arise during months that are after June 2000 and before July 2001, the references to 
“$1,155”, “$955” and “$880” shall be read as references to “$977”, “$771” and 
“$694”, respectively. Paras. (a) and (b) formerly read: 


" (a) only one qualified dependant, $95539, and 
(b) two or more qualified dependants, the total of 
(i) $9559 for the first qualified dependant, 
(ii) $75539 for the second qualified dependant, and 
(iii) $68039 for each, if any, of the third and subsequent qualified 
dependants, 
The opening words of the description of F in subsec. 122.61(1) amended by 2000, c. 
19, s. 33, deemed to have come into force on June 18, 1998. They formerly read: 
F is, where the person is an eligible individual in respect of | 
The description of B in subsec. 122.61(1) amended by 1999, c. 26, subsec. 36(1), appli- 


cable to the calculation of overpayments deemed to arise during months that are after 
June 2000. The description formerly read: 


B_ is 5% (or where the person is an eligible individual in respect of only one 
qualified dependant at the beginning of the month, 2 '2%) of the amount, if 
any, by which the person’s adjusted income for the year exceeds $25,921; 
and 


Paras. (a) and (b) of the description of F, and paras. (a) to (c) of the description of H in 
subsec. 122.61(1) amended by the said c. 26, subsec. 36(2), applicable to the calcula- 
tion of overpayments deemed to arise during months that are after June 1999 except 
that, in their application to overpayments deemed to arise during months that are after 
June 1999 and before July 2000, the reference to “$955” in para. (a) of the description 
of F shall be read as “$785” (by 2000, c. 19, s. 73, deemed to have come into force on 
June 17, 1999), the references to “$955”, “$755” and “$680” in subparas. (b)(i) to (iii) 
of F, as amended, shall be read as references to “$785”, “$585” and “$510”, respec- 
tively; and the references to “11.0%”, “19.7%” and “27.6%” in paras. (a) to (c) of H, as 
amended, shall be read as references to “11.5%”, “20.1%” and “27.5%”, respectively. 
The paras. in descriptions F and H formerly read: 
(a) only one qualified dependant, $605, and 
(b) two or more qualified dependants, the total of 
(i) $605 for the first qualified dependant, 
(ii) $405 for the second qualified dependant, and 
(iti) $330 for each, if any, of the third and subsequent qualified dependants, 
(a) only one qualified dependant, 12.1%, 
(b) two qualified dependants, 20.2%, and 
(c) three or more qualified dependants, 26.8%. 


Subsec. 122.61(1) amended by 1998, c. 21, subsec. 93(1), applicable with respect to 
overpayments deemed to arise during months that are after June 1998. The subsec. 
formerly read: 


(1) Where a person and, where the Minister so demands, the person’s cohabiting 
spouse at the end of a taxation year have filed a return of income for the year, an 
overpayment on account of the person’s liability under this Part for the year shall 
be deemed to have arisen during a month in relation to which the year is the base 
taxation year, equal to the amount determined by the formula 


1 
eae US) 
12 


where 
A is the total of 


(a) the product obtained by multiplying $1,02039 by the number of 
qualified dependants in respect of whom the person was an eligible indi- 
vidual at the beginning of the month, 


(b) the product obtained by multiplying $7539 by the number of quali- 
fied dependants, in excess of 2, in respect of whom the person was an 
eligible individual at the beginning of the month, 


(c) where the person is, at the beginning of the month, an eligible indivi- 
dual in respect of one or more qualified dependants, the amount deter- 
mined by the formula 


D- $3,750°” 
Cx TH orag ya (G XH) 
$6,250 


where 
Cis, where the person is an eligible individual in respect of 
(i) only one qualified dependant, $60539, and 
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(ii) two or more qualified dependants, the total of 
(A) $6059 for the first qualified dependant, 
(B) $4052? for the second qualified dependant, and 


(C) $33029 for each, if any, of the third and subsequent 
qualified dependants, 


D is the lesser of $10,00039 and the person’s adjusted earned income 
for the year, 


G_ is the amount, if any, by which the person’s adjusted income for the 
year exceeds $20,921, l and 


H_ is, where the person is an eligible individual in respect of 
@) only one qualified dependant, 12.1%, 
(ii) two qualified dependants, 20.2%, and 
(iii) three or more qualified dependants, 26.8%, and 
(d) the amoant determined by the formula 


E-F 
where 


Eis the product obtained by multiplying $21399 by the number of 
qualified dependants who have not attained the age of 7 years 
before the month and in respect of whom the person is an eligible 
individual at the beginning of the month, and 


Fis 25% of the total of all amounts deducted under section 63 in re- 
spect of qualified dependants in computing the income for the year 
of the person or the person’s cohabiting spouse; and 


B_ is 5% (or where the person is an eligible individual in respect of only one 
qualified dependant at the beginning of the month, 2'/2%) of the prpount, if 
any, by which the person’s adjusted income for the year exceeds $25,921 cys 


Para. (c) of the description of A in subsec. 122.61(1) amended by 1997, c. 26, subsec. 
80(1), applicable to overpayments deemed to arise during months that are after June 
1997. Para. (c). formerly read: 


(c) where the person is, at the beginning of the month, an eligible individual in 
respect of one or more qualified dependants, the amount determined by the 
formula 


C-D 
where 


Cis the lesser of $50042 and 8% of the amount, if any, by which the person’s 
adjusted earned income for the year exceeds $3,750,42 and 


D_ is 10% of the amount, if any, by which the person’s adjusted income for the 
year exceeds $20,921,43 and 


For more History, see at end of s. 122.64. 
Interpretation Bulletins: IT-495R3: Child care expenses. 


Forms: CTB9: Canada child tax benefit statement; RC64: Children’s special al- 
lowances; RC66: Canada child benefit application, RC66 SCH: Status in Can- 
ada/statement of income; T4114: Canada child benefits [guide]. 


(1.1) Shared-custody parent — Notwithstanding subsection (1), 
if an eligible individual is a shared-custody parent in respect of one 
or more qualified dependants at the beginning of a month, the over- 
payment deemed by subsection (1) to have arisen during the month 
is equal to the amount determined by the formula 


1/2 x (A +B) 


where 


A is the amount determined by the formula in subsection (1), cal- 
culated without reference to this subsection, and 


B is the amount determined by the formula in subsection (1), cal- 
culated without reference to this subsection and subparagraph 
(b)(ii) of the definition “eligible individual” in section 122.6. 


Related Provisions: 122.5(3.01) — Parallel rule for GST Credit; Universal Child 
Care Benefit Act s. 4(1)(a) — Parallel rule for UCCB. 


History: Subsec: 122.61(1.1) added by 2010, c. 25, s. 25, applicable for overpayments 
that are deemed to arise after June 2011. 


(2) Exceptions — Notwithstanding subsection (1), if a particular 
month is the first month during which an overpayment that is less 


3%Indexed by 122.61(5) after base taxation year 1996 — ed. 

4l indexed by 122.61(6) after base taxation year 1991 — ed. 
42Were indexed by 122.61(5) after base taxation year 1991 —ed. 
43 Was indexed by 122.61(6) after base taxation year 1991 — ed. 
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than $20 (or such other amount as is prescribed) is deemed under 
that subsection to have arisen on account of a person’s liability 
under this Part for the base taxation year in relation to the particular 
month, any such overpayment that, would, but for this subsection, 
reasonably be expected at the end of the particular month to arise 
during another month in relation to which the year is the base taxa- 
tion year is deemed to arise under that subsection during the partic- 
ular month and not during the other month. 


Related Provisions: 122.5(3.1) — Parallel rule for GST/HST Credit. 


History: Subsec. 122.61(2) amended by 2011, c. 24, s. 38, applicable with respect to 
overpayments deemed to arise during months that are after June 2011. Subsec. 
122.61(2) formerly read: 


(2) Notwithstanding subsection (1), where a particular month is the first month 
during which an overpayment that is less than $10 (or.such other amount as is 
prescribed) is deemed under that subsection to have arisen on account of a per- 
son’s liability under this Part for the base taxation year in relation to the particu- 
lar month, any such overpayment that would, but for this subsection, reasonably 
be expected at the end of the particular month to arise during another month in 
relation to which the year is the base taxation year shall be deemed to arise under 
that subsection during the particular month and not during the other month. 


(3) Non-residents. and part-year residents — For the pur- 
poses of this section, unless a person was resident in Canada 
throughout a taxation year, 


(a) for greater certainty, the person’s income for the year shall 
be deemed to be equal to the amount that would have been the 
person’s income for the year had the person been resident in 
Canada throughout the year; and 


(b) the person’s earned income for the year shall not exceed that 
portion of the amount that would, but for this paragraph, be the 
person’s earned income that is included because of section 114 
or subsection 115(1) in computing the person’s taxable income 
or taxable income earned in Canada, as the case may be, for the 
year. 


Forms: RC66 SCH: Status in Canada/statement of income. 


(3.1) Effect of bankruptcy — For the purposes of this subdivi- 
sion, where in a taxation year an individual becomes bankrupt, 


(a) the individual’s income for the year shall include the indivi- 
dual’s income for the taxation year that begins on January 1 of 
the calendar year that includes the date of bankruptcy; and 


(b) the total of all amounts deducted under section 63 in comput- 
ing the individual’s income for the year shall include the amount 
deducted under that section for the individual’s taxation year 
that begins on January 1 of the calendar year that includes the 
date of bankruptcy. 


(c) [Repealed] 


Related Provisions: 118.95, 122:5(7) — Parallel rule for personal credits and GST 
credit. 


History; Paras. 122.61(3.1)(a) and (b) amended and para. (c) repealed by 1998, c. 21; 
s. 94, in force on June 18, 1998. The paras. formerly read: 


(a) the individual’s earned income for the year shall include the individual’s 
earned income for the taxation year that begins on January 1 of the calendar year 
that includes the date of bankruptcy; 


(b) the individual’s income for the year shall include the individual’s income for 
the taxation year that begins on January 1 of the calendar year that includes the 
date of bankruptcy; and 


(c) the total of all amounts deducted under section 63 in computing the indivi- 
dual’s income for the year shall include the amount deducted under that section 
for the individual’s taxation year that begins on January | of the calendar year 
that includes the date of bankruptcy. 


Subsec. 122.61(3.1) added by 1998, c. 19, s. 141, applicable to bankruptcies that occur 
after April 26, 1995. 


For more History, see at end of s. 122.64 
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(4) Amount not to be charged, etc. — A refund of an amount 
deemed by this section to be an overpayment on account of a per- 
son’s liability under this Part for a taxation year 


(a) shall not be subject to the operation of any law relating to 
bankruptcy or insolvency; 


(b) cannot be assigned, charged, attached or given as security; 


(c) does not qualify as a refund of tax for the purposes of the Tax 
Rebate Discounting Act; 


(d) cannot be retained by way of deduction or set-off under the 
Financial Administration Act; and 


(e) is not garnishable moneys for the purposes of the Family Or- 
ders and Agreements Enforcement Assistance Act. 


Selected Cases [subsec. 122.61(4)]: MacKinnon v. Deloitte & Touche Inc., 
[2007] 2 C.T.C. 253 (SK QB) (RESP funds part of bankrupt custodial parent’s estate). 


(5) Annual adjustment [indexing] — Each amount expressed 
in dollars in subsection (1) shall be adjusted so that, where the base 
taxation year in relation to a particular month is after 1998, the 
amount to be used under that subsection for the month is the total of 


(a) the amount that would, but for subsection (7), be the relevant 
amount used under subsection (1) for the month that is one year 
before the particular month, and 


(b) the product obtained by multiplying 
(i) the amount referred to in paragraph (a) 

by 
(11) the amount, adjusted in such manner as is prescribed and 
rounded. to the nearest one-thousandth or, where the result 
obtained is equidistant from 2 such consecutive one 


thousandths, to the higher thereof, that is determined by the 
formula 


A 

=—.) 

B 
where 


A is the Consumer Price Index (within the meaning assigned 
by subsection 117.1(4)) for the 12-month period that en- 
ded on September 30 of the base taxation year, and 


B_ is the Consumer Price Index for the 12 month period pre- 
ceding the period referred to in the description of A. 


Related Provisions: 117.1(1) — Indexing of other amounts; 122.61(6) — Adjust- 
ment to amounts of $1,090, $213 and $75; 122.61(6.1) — Transition for 2001-02: 
122.61(7) — Rounding of adjusted amounts; 257 — Formula cannot calculate to less 
than zero. 


History: The opening words of subsec. 122.61(5), the formula and the description of 
A in subpara. 122.61(5)(b)(ii) amended by 2000, c. 14, subsecs. 40(5)-(7), applicable 
with respect to overpayments deemed to arise during months that are after June 2000. 
Those portions formerly read: 


(5) Each amount expressed in dollars in subsection (1) shall be adjusted so that, 
where the base taxation year in relation to a particular month is after 1996, the 
amount to be used under that subsection for the month is equal to the total of 


A is the Consumer Price Index (within the meaning assigned by subsection 
117.1(4)) for the 12 month period that ended on March 31 in the calendar 
year following the base taxation year, and 


The opening words of subsec. 122.61(5) amended by 1999, c. 26, subsec. 36(4), appli- 
cable in respect of months that are after June 1997. They formerly read: 


(5) Each amount (other than the amounts of $6,250 and $20,921) expressed in 
dollars in subsection (1) shall be adjusted so that, where the base taxation year in 
relation to a particular month is after 1996, the amount to be used under that 
subsection for the month is equal to the total of 


The opening words of subsec. 122.61(5) amended by 1997, c. 26, subsec. 80(2), appli- 
cable to overpayments deemed to arise during months that are after June 1997. These 
words formerly read: 


(5) Each amount (other than the amount of $20,921) expressed in dollars in sub- 
section (1) shall be adjusted so that, where the base taxation year in relation to a 


Income Tax. Act, Part I, Division E 


particular month is after 1991, the amount to be used under that subsection for 
the month is equal to the total of 


For more History, see at end of s. 122.64 


(5.1) [Repealed] 


History: Subsec. 122.61(5.1) repealed by 1998, c. 21, subsec. 93(2), applicable with 
respect to overpayments deemed to arise during months that are after June 1998. The 
subsec. formerly read: 


(5.1) Annual adjustment [indexing] — The amount of $6,250 referred to in 
subsection (1) shall be adjusted so that the amount to be used under that subsec- 
tion for a month in relation to a base taxation year that is after 1996 is equal to 
the amount by which 


(a) the amount of $10,000 referred to in that subsection, as adjusted and 
rounded under this section for the year, 


exceeds 


(b) the amount of $3,750 referred to in that subsection, as adjusted and 
rounded under this section for the year. 


Subsec. 122.61(5.1) added by 1997, c. 26, subsec. 80(3), applicable to overpayments 
deemed to arise during months that are after June 1997. 


For more History, see at end of s. 122.64 


(6) Additions to NCB supplement — July 2005 and 2006 — 
Each amount referred to in the description of F in subsection (1) 
that is to be used for the purpose of determining the amount deemed 
to be an overpayment arising during months that are 


(a) after June 2005 and before July 2006, is to be replaced with 
the amount that is the total of $185 and the amount otherwise 
determined under subsection (5) for those months: and 


(b) after June 2006 and before July 2007, is to be replaced with 
the amount that is the total of $185 and the amount otherwise 
determined, for those months, by applying subsection (5) to the 
amount determined under paragraph (a). 


History [subsec. 122.61(6)]: Subsec. 122.61(6) amended by 2003 c. 15, subsec. 
77(5), applicable in respect of overpayments deemed to arise during months that are 
after June 2003. The subsec. formerly read: 


(6) Adjustment to certain amounts — For the purpose of subsection (5), the 
amount of $1,090, and the amounts in respect of the amounts of $213 and $75, 
referred to in subsection (1), that are used for the purpose of determining the 
amount deemed to be an overpayment arising during particular months that are 


(a) after June 2000 and before July 2001, are deemed to be $1,104, $219 and 
$77, respectively; 

(b) after June 2001 and before July 2002, shall be equal to the greater of the 
amounts deemed under paragraph (a) to be an overpayment arising during 
the months referred to in that paragraph and the amounts that would other- 


wise be determined for those particular months if this Act were read without 
reference to this subsection; and 


(c) after June 2002, shall be computed without reference to paragraphs (a) 
and (b). 


Subsec. 122.61(6) added by 2000, c. 14, subsec. 40(8), applicable with respect to over- 
payments deemed to arise during months that are after June 2000. 


History [former subsec. 122.61(6)]: Subsec. 122.61(6) repealed by 1999, c. 26, 
subsec. 36(5), applicable in respect of months that are after June 1997. The subsec. 
formerly read: ; 


(6) Idem — The amount of $20,921 referred to in subsection (1) shall be ad- 
justed so that the amount to be used thereunder for a month in relation to a base 
taxation year that is after 1991 is equal to the amount by which 


(a) the amount of $25,921 referred to in subsection (1), as adjusted and 
rounded under this section for the year, 


exceeds 


(b) the product obtained by multiplying the amount of $500 referred to in 
subsection (1), as adjusted and rounded under this section for the year, by 
10. 


For more History, see at end of s. 122.64 


(6.1) Agreement with a province — Notwithstanding subsec- 
tion (5), for the purposes of any agreement referred to. in section — 
122.63 with respect to overpayments deemed to arise during months 
that are after June 2001 and before July 2002, the amount deter- 
mined under subparagraph (5)(b)(ii) for a month referred to in para- 
graph (6)(b) is deemed to be 0.012. 
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- History: Subsec. 122.61(6.1) amended by 2001, c. 17, subsec. 110(4), applicable in 
respect of overpayments deemed to arise during months that are after June 2001 and 
Eetre July 2002. Subsec. 122. 61(6. 1) formerly read: 
(6.1) Exception — Where section 122.63 applies for the purpose of calculating 
"an overpayment deemed under subsection (1) to arise during a month referred to 
~ in paragraph (6)(a) or (b) on account of a person’ s tax liability, the amount deter- 
mined under subparagraph (5)(b)(ii) in rope of the person for the month is 
_ deemed to be f 


(a) zero, where the month is referred to 
(i) in paragraph (6)(a), or 


(ii) in paragraph (6)(b) and the amount otherwise determined under sub- 
paragraph (5)(b)(ii) is less than 0.014; and 


(b) 1090/1 104-of.the amount otherwise determined under that subparagraph, 
in any other case. 


Subsec. 122.61(6.1) added by 2000, c. 14, subsec. 40(8), ‘girlie with’ respect to 
OS deemed to arise during months that are after June 2000. 


(7) Rounding — Where’ an amount refeirdl toin sibsection (1), 


when adjusted as provided in subsection (5), is not a multiple of one | 


dollar, it shall be rounded to. the nearest,multiple of one: dollar or, 
where it is Sree from 2 such consecutive multiples, to the 
higher thereof. 


History [s. 122.61]: See at end of s. 122.64. 


Definitions [s. 122.61]: “adjusted earned income”, “adjusted ’ income” — 122.6; | 


“amount”? — 248(1); “base ‘taxation year” — 122.6; 
Act 37(1)(a); “Canada” — 255, “cohabiting, spouse or common-law, partner’? —;122.6; 
“common-law partner” — 248(1); “earned. income”, “eligible individual” — 122.6; 
“Minister” — 248(1); “month” — Interpretation Act 35(1); “person” — 248(1); “quali- 
fied dependant” — 122.6; “residént” — 250; “return of income”, “shared custody par- 
ent” — 122.6; “taxable income” — 2(2), 248(1); “taxable income. earned in. Can- 


ada” — 115(1), 248(1); “taxation year” — 249, 


“calendar year” — Interpretation 


122.62 (1) Eligible individuals — For the purposes of this subdi- 
vision, a person may be considered to be an eligible individual in 
respect of a particular qualified dependant at the beginning of a 
month only if the person has, no later than 11 months after the end 
of the month, filed with the Minister a notice in prescribed form 
containing prescribed information. 

Related Provisions: 122.62(5)-(8) —.Change in status; 220(2.1) —,Waiver of re- 


quirement under 122.62(1) to file notice; 241(4)(b) — Disclosure of taxpayer informa- 
tion for purposes, of administering the, Act. 


History: Subsec. 122.62(1) amended by 1998; c. 19, subsec. 142(1), applicable after 
August 27, 1995. Subsec. 122.62(1) formerly read: 


(1) For the purposes of this subdivision, a person may be considered to be an 
eligible individual in respect of a particular qualified dependant at the beginning 

‘of a month only if the person has, no later than 11 months after the end of the 
month, filed with the Minister of Human Resources Development a notice ina 
form authorized, and containing information required, by that Minister. 


Subsec. 122.62(1) amended by 1996, 'c. 11, para: 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. 


For more History, see at end of s.'122.64 


Forms: RC65: Marital status change [possibly: Guest v. R., 2010 CarswellNat 1721 
(TCC), para. 14)]. 


(2) Extension for notices — The Minister may at any time ex- 
tend the time for filing a notice under subsection (1). 


History: Subsec. 122.62(2) amended by| 1998, c. 19, subsec. 142(1), applicable after 
August 27, 1995. Subsec. 122.62(2) formerly read: 


(2) The Minister of Human Resources Development may at any time extend the 
time for filing a notice under subsection (1). 


Subsec.’ 122.62(2) amended by 1996, c. 11, para. '95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health ‘and Welfare”, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 


(3), Exception — Where at the beginning of 1993 a person isan 
eligible individual in respect of a qualified dependant, subsection 
(1) does not apply to the person in respect of the qualified depen- 
dant if the qualified dependant was an eligible child (within the 


meaning assigned by subsection 122.2(2) because of subparagraph — 


(a)(i) in the definition “eligible child” in that subsection) of the in- 
dividual for the 1992 taxation year. 


S. 122.62(5) 


(4) Person ceasing to be an eligible individual — Where 
during a particular month a person ceases to be an eligible indivi- 
dual in respect of a particular qualified dependant (otherwise than 
because of the qualified dependant attaining the age of 18 years), 
the person shall notify the Minister of that fact before the end of the 
first month following the particular month. 


History: Subsec.' 122:62(4) amended by 1998, c. 19, subsed, eae applicable after 
August 27,1995. Subsec. 122.62(4) formerly read: 


(4) Where during a particular month a person ceases to be an eligible individual 
in respect of a particular qualified dependant (otherwise than because of the 
qualified dependant attaining the age of 18 years), the person shall inform the 
‘Minister of Human Resources Development of that fact, in such form as that 
minister may require, before the end of the first month following the particular 
month. 

Subsec. 122.62(4) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 

Human Resources Development” for “Minister of National Health and Welfare”, in 

force July 12, 1996. 

For more History, see at end of s. 122.64 

Selected,,Cases [subsec. 122.62(4)]: Kehler v. R., [2004] 3 C.T.C.. 2504 (TCC) 

(Taxpayer required to advise Minister if no longer eligible to receive payments. Interest 

assessed). 


Forms: RC65: Marital status change. 


(5) Death. of cohabiting spouse [or common-law part- 
ner] — If the cohabiting spouse or common-law. partner of an eligi- 
ble individual in respect of a qualified dependant dies, 


(a) the eligible individual shall notify the Minister in prescribed 
form of that event before the end of the first calendar. month that 
begins after, that event; and 


(b) subject to subsection (8), for the purpose of determining the 
amount deemed under subsection 122.61(1) to be an overpay- 
ment arising in that first month and any subsequent month on 
account of the eligible individual’s liability under this Part for 
the base taxation year in relation to, that first month, the eligible 
individual’s adjusted income for the year is deemed to be equal 
to the eligible individual’s income for the year. 


Related Provisions: 122.62(8) — Where two events happen in same month. 


History: Subsec. 122.62(5). amended by 2011, c. 24, s.'39, applicable m respect of 
events that-occur-after June 2011. It formerly read: 


(5) Where 


(a) before the end of a particular month the cohabiting spouse or common- 
law parties, of an eligible individual in respect of a qualified dependant dies, 
and 


(b) the individual so elects, before the end of the eleventh month after the 
particular month, in a form that is acceptable to the Minister, 


for the purpose of determining the amount deemed under subsection 122.61(1) to 
be an overpayment arising in any month after the particular month on account of 
the individual’s liability under this Part for the base, taxation year in relation to 
the particular month, subject to any subsequent election under subsection (6) or 
(7), the individual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year. 


Subsec., 122.62(5) amended. by 2000, c.12,, Sch, 2, s.1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)" common-law 
partner’. 


The portion of subsec. 122.62(5) after para. (b) amended by 1998, c. 21, para. 95(a), in 
force’ on June 18, 1998. That portion formerly read: 


for the purpose of determining the amount deemed under subsection 122, 61(1) 
to be an overpayment arising in any month after the particular month on account 
of the individual’s liability under this Part for the base taxation year in relation to 
the particular month, subject to any subsequent election under subsection (6) or 


(7), 
(c) the individual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year, and 
(d) the individual’s adjusted earned income for the year is deemed to be 
equal to the individual’s earned income for the year. 
Former subsec. 122:62(5) repealed, 122.62(6) renumbered as 122.62(5) and amended 
by 1998, c. 19, subsec. 142(2), applicable after August 27, 1995. Former subsecs. 
122.62(5) and (6) formerly read: 
. (5) Waiver — The Minister of Human Resources Development may at any time 
_ waive. the requirement 


(a) under subsection (1) to file a notice; or 
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(b) under subsection (4) to inform that minister that the person has ceased to 
be an eligible individual in respect of a particular qualified dependant. 


(6) Death of cohabiting spouse — Where before the end of a particular month 
the cohabiting spouse of an eligible individual in respect of a qualified dependant 
dies and the individual so elects, before the end of the eleventh month following 
the particular month, in a form that is acceptable to the Minister of Human Re- 
sources Development, for the purpose of determining the amount deemed under 
subsection 122.61(1) to be an overpayment arising in any month after the partic- 
ular month on account of the individual’s liability under this Part for the base 
taxation year in relation to the particular month subject to any subsequent elec- 
tion under subsection (7) or (8), the individual’s adjusted income for the year 
shall be deemed to be equal to the individual’s income for the year and the indi- 
vidual’s adjusted earned income for the year shall be deemed to be equal to the 
individual’s earned income for the year. 


Subsecs. 122.62(5), (6) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 


Human Resources Development” for “Minister of National Health and Welfare’, in 
force July 12, 1996. 


For more History, see at end of s. 122.64. 
Forms: RC65: Marital status change. 


(6) Separation from cohabiting spouse [or common-law 
partner] — If a person ceases to be an eligible individual’s cohab- 
iting spouse or common-law partner, 


(a) the eligible individual shall notify the Minister in prescribed 
form of that event before the end of the first calendar month that 
begins after that event; and 


(b) subject to subsection (8), for the purpose of determining the 
amount deemed under subsection 122.61(1) to be an overpay- 
ment arising in that first month and any subsequent month on 
account of the eligible individual’s liability under this Part for 
the base taxation year in relation to that first month, the eligible 
individual’s adjusted income for the year is deemed to be equal 
to the eligible individual’s income for the year. 


Related Provisions: 122.62(8) — Where two events happen in same month. 


History: Subsec. 122.62(6) amended by 2011, c. 24, s. 39, applicable in respect of 
events that occur after June 2011. It formerly read: 


(6) Where 


(a) before the end of a particular month an eligible individual in respect of a 
qualified dependant begins to live separate and apart from the individual’s 
cohabiting spouse or common-law partner, because of a breakdown of their 
marriage or common-law partnership, for a period of at least 90 days that 
includes a day in the particular month, and 


(b) the individual so elects, before the end of the eleventh month after the 
particular month, in a form that is acceptable to the Minister, 


for the purpose of determining the amount deemed under subsection 122.61(1) to 
be an overpayment arising in any month after the particular month on account of 
the individual’s liability under this Part for the base taxation year in relation to 
the particular month, subject to any subsequent election under subsection (5) or 
(7), the individual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year. 


Subsec. 122.62(6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, and by Sch. 2, s. 9, to replace “marriage” with “mar- 
riage or common-law partnership”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘tcommon-law 
partner”. 


The portion of subsec. 122.62(6) after para. (b) amended by 1998, c. 21, para. 95(b), in 
force on June 18, 1998. That portion formerly read: 


for the purpose of determining the amount deemed under subsection 122.61(1) to be 
an Overpayment arising in any month after the particular month on account of the 
individual’s liability under this Part for the base taxation year in relation to the partic- 
ular month, subject to any subsequent election under subsection (5) or (7), 


(c) the individual’s adjusted income for the year is deemed to be equal to the 
individual’s income for the year, and 


(d) the individual’s adjusted earned income for the year is deemed to be equal to 
the individual’s earned income for the year. 


Former subsec. 122.62(7) renumbered as 122.62(6) and amended by 1998, c, 19, sub- 
sec. 142(2), applicable after August 27, 1995. Subsec. 122.62(7) formerly read: 


(7) Where before the end of a particular month an eligible individual in respect 
of a qualified dependant commences to live separate and apart from the indivi- 
dual’s cohabiting spouse, because of a breakdown of their marriage, for a period 
of at least 90 days that includes a day in the particular month and the individual 
so elects, before the end of the eleventh month following the particular month, in 
a form that is acceptable to the Minister of Human Resources Development, for 
the purpose of determining the amount deemed under subsection 122.61(1) to be 
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an Overpayment arising in any month after the particular month on account of the 
individual’s liability under this Part for the base taxation year in relation to the» 
particular month subject to any subsequent election under subsection (6) or (8), 
the individual’s adjusted income for the year shall be deemed to be equal to the 
individual’s income for the year and the individual’s adjusted earned income for 
the year shall be deemed to be equal to the individual’s earned income for the 
year. 

Former subsec. 122.62(7) amended by 1996, c. 11, para. 95(h), to substitute “Minister 

of Human Resources Development” for “Minister of National Health and Welfare”, in 

force July 12, 1996. 


For more History, see at end of s. 122.64 
Forms: RC65: Marital status change. 


(7) Person becoming a cohabiting spouse [or common- 
law partner] — If a taxpayer becomes the cohabiting spouse or 
common-law partner of an eligible individual, 


(a) the eligible individual shall notify the Minister in See 
form of that event before the end of the first calendar month bs 
begins after that event; and 


(b) subject to subsection (8), for the purpose of adadentii the 
amount deemed under subsection 122.61(1) to be an overpay- 
ment arising in that first month and any subsequent month on 
account of the eligible individual’s liability under this Part for 
the base taxation year in relation to that first month, the taxpayer 
is deemed to have been the eligible individual’s cohabiting 
spouse or common-law partner at the end of the base taxation 
year in relation to that month. 


Related Provisions: 122.62(8) — Where two events happen in same month. 


History: Subsec. 122.62(7) amended by 2011, c. 24, s. 39, applicable in respect of 
events that occur after June 2011. It formerly read: 


(7) Where 


(a) at any particular time before the end of a particular month a taxpayer has 
become the cohabiting spouse or common-law partner of an eligible indivi- 
dual, and 


(b) the taxpayer and the eligible individual jointly so elect in prescribed form 
filed with the Minister before the end of the eleventh month after the particu- 
lar month, 


for the purpose of determining the amount deemed by subsection 122.61(1) to be 
an Overpayment arising in any month after the particular month on account of the 
eligible individual’s liability under this Part for the year, the taxpayer is deemed 
to have been the eligible individual’s cohabiting spouse or common-law partner 
throughout the period that began immediately before the end of the base taxation 
year in relation to the particular month and ended at the particular time. 


Subsec. 122.62(7) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse”. with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘‘common-law 
partner”. 


Former subsec. 122.62(8) renumbered as 122.62(7) and amended by 1998, c. 19, sub- 
sec. 142(2), applicable after August 27, 1995. Subsec. (8) formerly read: 


(8) Where at any particular time before the end of a particular month a taxpayer 
has become the cohabiting spouse of an eligible individual and the taxpayer and 
the eligible individual jointly so elect, before the end of the eleventh month fol- 
lowing the particular month, in a form that is acceptable to the Minister of 
Human Resources Development, the taxpayer shall be deemed to have been the 
eligible individual’s cohabiting spouse throughout the period commencing im- 
mediately before the end of the base taxation year in relation to the particular 
month and ending at the particular time for the purpose of determining the 
amount deemed by subsection 122.61(1) to be an overpayment arising in any 
month after the particular month on account of the eligible individual’s liability 
under this Part for the year. 


Former subsec. 122.62(8) amended by 1996, c. 11, para. 95(h), to substitute “Minister — 
of Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 
Forms: RC65: Marital status change. 


(8) Ordering of events — If more than one event referred to in 
subsections (5) to (7) occur in a calendar month, only the subsection 
relating to the last of those events to have occurred applies. 


History: Subsec. 122.62(8) added by 2011, c. 24, s. 39, applicable in respect of events 
that occur after June 2011. 


(9) [Repealed] 
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History: Subsec. 122.62(9) repealed by 1998, c. 19; subsec. 142(2), applicable after 
August 27, 1995. Subsec. 122.62(9) formerly read: 


(9) Advice of Department of Human Resources Development — The Min- 
ister may obtain the advice of the Department of Human Resources Develop- 
ment as to whether 


(a) a taxpayer is an eligible individual in respect of a qualified dependant; 
(b) a person is a qualified dependant; or 
(c) a person is a taxpayer’s cohabiting spouse. 


Subsec. 122.62(9) amended by 1996, c. 11, para. 97(1)(e), to substitute “Department of 
Human Resources Development” for “Department of National Health and Welfare”, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 


Definitions [s. 122.62]: “adjusted earned income”, “adjusted income” — 122.6; 
“amount” — 248(1); “cohabiting spouse or common-law partner” — 122.6; “common- 
law partner’, “common-law partnership” — 248(1); “eligible individual” — 122.6, “in- 
dividual” — 248(1); “Minister” — 248(1); “month” — Interpretation Act35(1); “per- 
son”, “prescribed” — 248(1); “qualified dependant” — 122.6; “taxation year” — 249; 
“taxpayer” — 248(1). 


122.63 (1) Agreement — The Minister of Finance may enter into 
an agreement with the government of a province whereby .the 
amounts determined under paragraph (a) of the description of A in 
subsection 122.61(1) with respect to persons resident in the prov- 
ince shall, for the purpose of calculating overpayments deemed to 
arise under that subsection, be replaced by amounts determined in 
accordance with the agreement. 


Related Provisions: 122.61(6.1) — Transitional adjustment for 2001-02. 


History: Subsec. 122.63(1) amended. by 1998, c. 19, s. 143, applicable after August 
27, 1995. Subsec. 122.63(1) formerly read: 


(1) The Minister of Finance and the Minister of Human Resources Development 
may enter jointly into an agreement with the government of a province whereby 
the amounts determined under paragraph (a) in the description of A in subsection 
122.61(1) with respect to persons resident in the province shall, for the purposes 
of calculating overpayments deemed to arise under that subsection, be replaced 
by amounts determined in accordance with the agreement: 


Subsec. 122.63(1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. However, this change will effectively be superseded by (Bill C-69) 
1998, c. 19 reproduced_as proposed amendments above. 


For more History, see at end of s.-122.64 


(2) Idem — The amounts determined under paragraph (a) of the 
description of A in subsection 122.61(1) for a base taxation year 
because of any agreement entered into with a province and referred 
to in subsection (1) shall be. based on the age of qualified 
dependants of eligible individuals, or on the number of such quali- 
fied dependants, or both, and shall result in:an amount in respect of 
a qualified dependant that is not less, in respect of that qualified 
dependant, than 85% of the amount that would otherwise be deter- 
mined under that paragraph in respect of that qualified dependant 
for that year. 


(3) Idem — Any agreement entered into with a province and re- 
ferred to in subsection (1) shall provide that, where the operation of 
the agreement results in a total of all amounts, each of which is an 
amount deemed under subsection 122.61(1) to be an overpayment 
on account of the liability under this Part for a taxation year of a 
person subject to the agreement, that exceeds 101% of the total of 
such overpayments that would have otherwise been deemed to have 
arisen under subsection 122.61(1), the excess shall be reimbursed 
by the government of the province to the Government of Canada. 
Definitions [s. 122.63]: “amount” — 248(1); “base taxation year”, “eligible indivi- 
dual” — 122.6; “person” — 248(1); “province” — Interpretation Act 35(1); “qualified 
dependant” — 122.6; “resident” — 250. 


122.64 (1) Confidentiality of information — Information ob- 
tained under this Act or the Family Allowances Act by or on behalf 
of the Minister of Social Development is deemed to be obtained on 
behalf of the Minister of National Revenue for the purposes of this 
Act. 


Related Provisions: 241 — Rules applicable to taxpayer information; 122.64(2), 
(3) — Intergovernmental disclosure. 
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History: Subsec. 122.64(1) amended by 2005, c. 35, para. 67(d) to substitute “Minister 
of Social Development” for “Minister of Human Resources Development”, proclaimed 
in force October 5, 2005. 


Subsec. 122.64(1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare’, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 


(2) Communication of information — Notwithstanding subsec- 
tion 241(1), an official (as defined in subsection 241(10)) may pro- 
vide information obtained under subsection 122.62(1), (4), (5), (6) 
or (7) or the Family Allowances Act 


(a) to an official'of the government of a province, solely for the 
purposes of the administration or enforcement of a prescribed 
law of the province; or 


(b). to an official of the Department of Social Development for 
the purposes of the administration of the Family Allowances Act, 
the Canada Pension Plan or the Old Age Security Act. 


Related Provisions: 122.64(4) — Offence; 241(4)(j.1) — Disclosure to officials of 
provinces other than Quebec. 


History: Para. 122.64(2)(b) amended by 2005, c. 35, para. 56(d) to substitute “Depart- 
ment of Social Development” for “Department of Human Resources Development”, 
proclaimed in force October 5, 2005. 


Subsec. 122.64(2) amended by 1998, c. 19, subsec. 144(1), applicable after August 27, 
1995 except that, before July 12, 1996, the reference in para. 122.64(2)(b) to “Human 
Resources Development” shall be read as a reference to “National Health and Wel- 
fare”. Subsec. 122.64(2) formerly read: 


(2) Notwithstanding subsection 241(1), an official or authorized person may pro- 
vide information obtained under subsection 122.62(1), (4), (6), (7) or (8) or the 
Family Allowances Act 


(a) to an official of the government of a province, solely for the purposes of 
the administration or enforcement of a prescribed law of the province; or 


(b) to.an official of the Department of Human Resources Development, for 
the purposes of the administration of the Children’s Special Allowances Act, 
the Canada Pension Plan and the Old Age ‘Security Act: 


Para. 122.64(2)(b) amended by 1996, c. 11, para. 97(1)(e), to substitute “Department of 
Human Résources' Development” for “Department of National Health and Welfare’, in 
force July 12, 1996. 


For more History, see at end of s. 122.64 
Regulations: 3003 (prescribed law of a province). 


(3) Taxpayer’s address — Notwithstanding subsection 241(1), 
an official or authorized person may provide a taxpayer’s name and 
address that has been obtained by or on behalf of the Minister of 
National Revenue for the purposes of this subdivision, for the pur- 
poses of the administration or enforcement of Part I of the Family 
Orders and Agreements.Enforcement Assistance Act. 


Related Provisions: 122.61(4)(e)— Child Tax Benefit not garnishable under the 
Family Orders and Agreements Enforcement Assistance Act, 122.64(4) — Offence. 


(4) Offence — Every person to whom information has been pro- 
vided under subsection (2) or (3) and who knowingly uses, com- 
municates or allows to be communicated that information for any 
purpose other than that for which it was provided is guilty of an 
offence and is liable on summary conviction to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding 12 months or to 
both that fine and imprisonment. 


Related Provisions: 239(2.2), (2.21) — Offence with respect to confidential 
information. 
(5) [Repealed] 


History [subsec. 122.64(5)]: Subsec. 122.64(5) repealed by 1998, c. 19, subsec. 
144(2), applicable after August 27, 1995. Subsec. 122.64(S) formerly read: 


(5) “official” and “authorized person” — For the purposes of subsections (2) 
and (3), “official” and “authorized person” have the meanings assigned by sub- 
section 241(10). 


For more History, see at end of s. 122.64. 


Definitions [s. 122.64]: “authorized person”, “official” — 241(10); “person”, “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1); “taxpayer” — 248(1). 


S. 122.7(1) 


History [Ss. 122.6—-122.64]: Ss. 122.6 to 122,64 enacted by 1994, c. 7, Sch. VII 
(1992, c. 48), subsec. 12(1), 122.6 to 122.63 applicable to OvSEDRNAEDES deemed to 
arise during months after 1992; and, with respect to 


(a) any amount deemed by subsec. 122.61(1) to be an overpayment on account of 
an individual’s liability under Part I 


(i) during any month before July 1993, the individual’s cohabiting spouse at 
the end of 1991 includes a person who 


(A) is of the opposite sex to the individual, 


(B) is at the beginning of the month a parent of a child of whom the indivi- 
dual is a parent, and 


(C) is not living separate and apart from the individual for a period of at 
least 90 days that includes December 31, 1991, and 


(ii) during any month after June 1993 and before July 1994, the cohabiting 
spouse of an individual at the end of 1992 includes the person of the opposite 
sex who, at the end of 1992, was cohabiting with the individual in a conjugal 
relationship and 


(A) had so cohabited with the individual throughout a 12 month period 
ending before the end of 1992, or 


(B) is a parent of a child of whom the individual is a parent, 


and, for the purpose of this subparagraph, where before the end of 1992 the 
individual and the person cohabited in a conjugal relationship, they shall be 
deemed to be cohabiting in a conjugal relationship at the end of 1992,.unless 
they were not cohabiting at that time for a period of at least 90 days that in- 
cludes that time because of a breakdown of their conjugal relationship; and 


(b) any amount deemed by subsec. 122.61(1) to be an overpayment on account of a 
person’s liability under Part I arising in any month in relation to which the 1992 
taxation year is the base taxation year, the expression “earned income” as defined 
in s. 122.6 shall be deemed to have the meaning assigned by subsec. 63(3) as that 
subsec. reads in its application to the 1993 taxation year. 
S. 122.64 is deemed to have come into force January 1, 1993. 
Subsec. 12(3) of 1994, c. 7, Sch. VII (1992, c. 48) provides as follows: 
(3) The Minister of National Revenue may during any month 
(a) in relation to which the 1991 taxation year is the base taxation year, and 
(b) that is before the month’ in which that minister mails to an individual a 
notice of determination of the amounts deemed by. subsection 122.61(1) of the 
Act, as enacted by subsection (1), to be overpayments on account of the indivi- 
dual’s liability under Part I of the Act for the 1991 taxation year, 
pay to the individual, in respect of a qualified dependant who was an eligible child 
(within the meaning assigned by subsection 122.2(2) of the Act) of the individual 
for the 1992 taxation year, an amount not exceeding the amount that would be 
deemed by the said subsection 122.61(1) to be an overpayment on account of the 
individual’s liability under Part I of the Act for the 1991 taxation year that would 
have arisen in that month or a preceding month if the individual’s adjusted income 
and adjusted earned income for the 1991 taxation year were equal to zero.and if the 
individual had filed a return of income for that year, and any amount so paid shall 
be deemed to be an amount refunded on account of the individual’s liability under 
Part I of the Act for the 1991 taxation year that arose as a consequence of the 
operation of the said subsection 122.61(1). 


Subdivision a.2 — Working Income Tax 
Benefit 


122.7 (1) Definitions — The following definitions apply in this 
section. 


“adjusted net income” of an individual for a taxation year means 
the amount that would be the individual’s income for the taxation 
year if 


(a) this Act were read without reference to paragraph 81(1)(a) 
and subsection 81(4); 


(b) in computing that income, no amount were included under 
paragraph 56(1)(q.1) or subsection 56(6), in respect of any gain 
from a disposition of property to which section 79 applies or in 
respect of a gain described in subsection 40(3.21); and 
(c) in computing that income, no amount were deductible under 
paragraph 60(y) or (z). 
History: Para. (b) of the definition “adjusted net income” in subsec. 122.7(1) amended 
by 2010, c. 25, s. 26, applicable to 2000 et seg. It formerly read: 


(b) in computing that income, no amounts were included under paragraph 
56(1)(q.1) or subsection 56(6), or in respect of any gain from a disposition of 
property to which section 79 applies; and 
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“cohabiting spouse or common-law partner”’ of an an at 
any time has the meaning assigned by section 122.6. ‘307 


“designated educational institution” has the meaning assigned by 
subsection 118.6(1). 


“eligible dependant” of an individual for a taxation year means a 
child of the individual who, at the end of the year, 


(a) resided with the individual; 

(b) was under the age of 19 years; and ine 

(c) was not an eligible individual. if 
Related Provisions: 122.7(10) — No eligible dependant if both parents claim. 


“eligible individual” for a taxation year means an individual (other 
than an ineligible individual) who was resident in Canada through- 
out the taxation year and who was, at the end of the taxation year, 


(a) 19 years of age or older; 

(b) the cohabiting spouse or common-law partner of another in- 
dividual; or 

(c) the parent of a child with whom the individual resides. 


Related Provisions: 122.7(4) — Where eligible spouse deemed not to be aa 
individual. 


“eligible spouse” of an eligible individual for a taxation year means 
an individual (other than an ineligible individual) who was resident 
in Canada throughout the taxation year and who was, at the end of 
the taxation year, the cohabiting spouse or common-law partner of 
the eligible individual. 


Related Provisions: 122.7(4) — Where eligible spouse deemed not to be eligible 
individual, 


““neligible individual’’ for a taxation year means an individual 


(a) who is described in paragraph 149(1)(a) or (b) at any time in 
the taxation year; 


(b) who, except where the individual has an eligible dependant 
for the taxation year, was enrolled as a full-time student at a des- 
ignated educational institution for a total of more than 13, weeks 
in the taxation year; or 


(c) who was confined to a prison or similar institution for a pe- 
riod of at least 90 days during the taxation year. 


“return of income” filed by an individual for a taxation year 
means a return of income (other than a return of income filed: under 
subsection 70(2) or 104(23), paragraph 128(2)(e) or subsection 
150(4)) that is required to be filed for the taxation year or that 
would be required to be filed if the individual had tax payable under 
this Part for the taxation year. 


“working income” of an individual for a taxation year means the 
total of 


(a) the total of all amounts each of which would, if this Act were 
read without reference to section 8, paragraph 81(1)(a) and sub- 
section 81(4), be the individual’s income for the taxation year 
from an office or employment; 


(b) all amounts that are included, or that would, but for para- 

graph 81(1)(a), be included, because of paragraph 56(1)(n) or 
(0) or subparagraph 56(1)(r)(v) in computing the individual’s i in- 
come for a period in the taxation year; and 


(c) the total of all amounts each of which would, if this Act were 
read without reference to paragraph 81(1)(a), be the individual’s 
income for the taxation year from a business carried on by. the 
individual otherwise than as a specified member of a 
partnership. ; 
History [subsec. 122.7(1)“working income”): Para. (b) of the definition “work- 


ing income” in subsec. 122.7(1) amended by 2009, c. 2, s. 38, applicable to 2008 et 
seq. The para. formerly read: 


(b) all amounts that are included, or that would, but for paragraph 81(1)(a), be, 
included, because of paragraph 56(1)(n) or (0) in computing the individual’s in- 
come for the taxation years; and 


(2) Deemed payment on account of tax — Subject to subsec- 
tions (4) and (5), an eligible individual for ataxation year who files 
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a return of income for the taxation year and who makes a claim 
_ under this subsection, is deemed to have paid, at the end of the taxa- 
tion year, on account of tax payable under this Part for the taxation 
year, an amount equal to the amount, if any, determined by the 
formula 


A-B 
where 
| Avis £ 
a (a) if the individual had neither an eligible spouse nor an eli- 
gible dependant, for the taxation year, the lesser of $92544 


and 25% of the amount, if any, by which the individual’s | 


working income for the taxation year exceeds $3,000, or 


(b) if the individual had an eligible spouse:or an eligible de- 
pendant, for the taxation year, the lesser of $1,68044 and 25% 
of the amount, if any, by which the total of the working in- 
comes of the individual and, if applicable, of the eligible 
spouse, for the taxation year, exceeds $3,000; and 


(a) if the individual had neither an eligible spouse nor an eli- 

gible dependant, for the taxation year, 15% of the amount, if 
any, by. which the adjusted net income of the individual for 
the taxation year exceeds $10,500", or 


(b) if the individual had an eligible spouse or an eligible de- 
pendant, for the taxation year, 15% of the amount, if any, by 
which the. total of the adjusted net incomes of the individual 
and, if applicable, of the eligible spouse, for the. taxation 
year, exceeds $14,50044 
Related Provisions: 117.1(1) — Inflation indexing; 122.7(3) — Disability supple- 
ment; 122.7(5)—If individual and spouse both claim, benefit is nil for both; 
122.7(11), (12) — Special rules on bankruptcy.or death; 122.71 — Provincial credit 
possible; 152(1)(b) — Assessment; 163(2)(c.3) — Penalty for false statement; 257 — 
Formula cannot calculate to less than zero. 
History: The descriptions of A and B in subsec. 122.7(2) amended by 2009, c. 31, 
subsec. 13(1), applicable to 2009 et seg. They formerly read: 
A is 
(a) if the individual had neither an eligible pee? nor an eligible depen- 
dant, for the taxation year, the lesser of $500! and 20% of the amount, if 
any, by which the individual’s working income for the taxation year ex- 
ceeds $3,000, or 


(b) if the individual had an eligible speine or an eligible dependant, for 
the taxation year, the lesser of $1, 000! and 20% of the amount, if any, 
by which the. total of the working incomes of the individual and, if ap- 
plicable, of the eligible spouse of the individual, for the taxation year, 
exceeds $3,000; and 


(a) if the individual had neither an eligible spouse nor an eligible depen- 
dant, for the taxation year, 15% of the amount, if any, by which the 
individual’s adjusted net income for the taxation year exceeds $9, 5001, 
or 


(b) if the individual had an eligible spouse or an eligible dependant, for 

the taxation year, 15% of the amount, if any, by which the total of the 

adjusted net incomes of the individual and, if applicable, of the eligible 
"spouse of the individual, for the taxation year, exceeds $14, 5001. 


Giants: RC201: Working income tax benefit advance payments application; RC4227: 
Working income tax: benefit [guide]. 


(3) Deemed payment on account of tax — disability sup- 
plement — An eligible individual for a taxation year who files a 
return of income for the taxation year and who may deduct an 
amount under subsection 118.3(1) in computing tax payable under 
this Part for the taxation year is deemed to have paid, at the end of 
the taxation year, on account of tax payable under this Part for the 
taxation year, an amount equal to the amount, if any, determined by 
the formula 


C-D 


Mndexed by 117.1(1) after 2007 — ed. 
44Indexed by 117.1(1) after 2009 — ed. 


4SNot indexed, so inflation does not erode the benefit — ed. 
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where 


C is the lesser of $462.5044 and 25% of the amount, if any, by 
which the individual’s working i income for the taxation year ex- 
ceeds $1,15045; and 


D is 
(a) if the individual had neither an eligible spouse nor an eli- 
gible dependant, for the taxation year, 15% ‘of the amount, if 


“any, by which the individual’s adjusted net income for the 
taxation year’ exceeds $16,667", 


(b) if the individual had an eligible spouse for the taxation 
year who was not entitled to deduct an amount under subsec- 
tion 118.3(1) for the taxation year, or had an eligible depen- 
dant for the taxation year, 15% of the amount, if any, by 
which the total of the adjusted net incomes. of, the individual 
and, if applicable, of the eligible spouse, for the taxation 
year, exceeds $25,700", or 


(c) if the individual had an eligible spouse forthe taxation 
year who was entitled to deduct an amount under subsection 
118.3(1) for the taxation year, 7.5% of the amount, if any, by 
which the total of the adjusted net incomes of the individual 
and of the say dey spouse, for the taxation year, exceeds 


$25,70044. 


Related Provisions: 117.1(1) — Inflation indexing; 122.71 — Provincial credit pos- 
sible; 152(1)(b) — Assessment; 163(2)(c.3) — Penalty for false’ statement; 257 — 
Formula cannot calculate to less than. zero. 


History: The descriptions of C and D in subsec. 122.7(3) amended by 2009, c. 31, 
subsec. 13(2), applicable to 2009 et seq. They formerly read: 


C_ is the lesser of $250! and 20% of the amount, if any, by which the indivi- 
dual’s working income for the taxation year exceeds $1,750, and 
D is 
(a) if the individual had neither an eligible spouse nor an eligible depen- 


dant, for the taxation year, 15% of the amount, if any, by which the 
individual’s adjusted net income for the taxation year exceeds $12,833°, 


(b) if the individual had an eligible spouse for the taxation year who was 
not entitled to deduct an amount under subsection 118.3(1), for the taxa- 
tion year, or had an eligible dependant for the taxation year, 15% of the 
amount, if any, by which the total of the adjusted net incomes of the 
individual and, if applicable, of the eligible spouse, for the taxation year, 
exceeds $21,167!, or 


(c) if the individual had an eligible spouse for the taxation year who was 
entitled to deduct an amount under subsection 118.3(1) for’the taxation 
year, 7.5% of the amount, if any, by which the total of the adjusted net 
incomes of the individual and of the eligible ‘spouse; for the’ taxation 
year, exceeds $21,167. 


Forms: RC4227: Working income tax benefit [guide]. 


(4) Eligible spouse deemed not to be an eligible indivi- 
dual — An eligible spouse of an eligible individual for a taxation 
year is deemed, for the purpose of subsection (2), not to be an eligi- 
ble individual for the taxation year if the eligible spouse made a 
joint application described in subsection (6) with the eligible indivi- 
dual and the eligible individual received an amount under subsec- 
tion (7) in respect of the taxation year. 


(5) Amount deemed to be nil — If an eligible individual had an 
eligible.spouse for a taxation year and both the eligible individual 
and the eligible spouse make a claim for the taxation year under 
subsection (2), the amount deemed to have been paid under that 
subsection by.each of them, on account of tax. payable under. this 
Part for the taxation year, is nil. 


(6) Application for advance payment — Subsection (7) ap- 
plies to an individual for a taxation year if, 


(a) at any time after January 1 and before September | of the 
taxation year, the individual makes an. application (or in the case 
of ,an, individual who has, at that time,-a cohabiting spouse. or 
common-law partner, the two of them make a joint application 
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S. 122.7(6)(a) 


designating the individual for the purpose of subsection (7)), to 
the Minister in prescribed form, containing prescribed informa- 
tion; and 


(b) where the individual and a cohabiting spouse or common- 
law partner have made a joint application referred to in para- 
graph (a) 
(i) the individual’s working income for the taxation year can 
reasonably be expected to be greater than the working in- 
come of the individual’s cohabiting spouse or common-law 
partner for the taxation year, or 


(ii) the individual can reasonably be expected to be deemed 
by subsection (3) to have paid an amount on account of tax 
payable under this Part for the taxation year. 


Related Provisions: 122.7(9) — Notification required of change in circumstances. 
Forms: RC4227: Working income tax benefit [guide]. 


(7) Advance payment — Subject to subsection (8), the Minister 
may pay to an individual before the end of January of the year fol- 
lowing a taxation year, one or more amounts that, in total, do not 
exceed one-half of the total of the amounts that the Minister esti- 
mates will be deemed to be paid by the individual under subsection 
(2) or (3) at the end of the taxation year, and any amount paid by 
the Minister under this subsection is deemed to have been received 
by the individual in respect of the taxation year. 

Related Provisions: 117(2.1) —Tax payable — Advance payment is repayable; 


122.5(3.2) — Advance payment of GST/HST credit; 122.7(6), (8) — Conditions for 
advance payment. 


(8) Limitation — advance payment — No payment shall be 
made under subsection (7) to an individual in respect of a taxation 
year 


(a) if the total amount that the Minister may pay under that sub- 
section is less than $100; or 


(b) before the day on which the individual has filed a return of 
income for a preceding taxation year in respect of which the in- 
dividual received a payment under that subsection. 


(9) Notification to Minister — If, in a taxation year, an indivi- 
dual makes an application described in subsection (6), the indivi- 
dual shall notify the Minister of the occurrence of any of the follow- 
ing events before the end of the month following the month in 
which the event occurs 


(a) the individual ceases to be resident in Canada in the taxation 
year; 


(b) the individual ceases, before the end of the taxation year, to 
be a cohabiting spouse or common-law partner of another per- 
son with whom the individual made the application; 


(c) the individual enrols as a full-time student at a designated 
educational institution in the taxation year; or 


(d) the individual is confined to a prison or similar institution in 
the taxation year. 


(10) Special rule for eligible dependant — For the purpose of 
applying subsections (2) and (3), an individual (referred to in this 
subsection as the “child’”’) is deemed not to be an eligible dependant 
of an eligible individual for a taxation year if the child is an eligible 
dependant of another eligible individual for the taxation year and 
both eligible individuals identified the child as an eligible depen- 
dant for the purpose of claiming or computing an amount under this 
section for the taxation year. 


(11) Effect of bankruptcy — For the purpose of this subdivision, 
if an individual becomes bankrupt in a particular calendar year 


(a) notwithstanding subsection 128(2), any reference to the taxa- 
tion year of the individual (other than in this subsection) is 
deemed to be a reference to the particular calendar year; and 


(b) the individual’s working income and adjusted net income for 
the taxation year ending on December 31 of the particular calen- 
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: 
| 
| 
| 


dar year is deemed to include the individual’s working income 
and adjusted net income for the taxation year that begins on Jan-— 
uary 1 of the particular calendar year. 


(12) Special rules in the event of death — For the purpose of 
this subdivision, if an individual dies after June 30 of a calendar 
year 


(a) the individual is deemed to be resident in Canada from the 
time of death until the end of the year and to reside at the same 
place in Canada as the place where the individual resided imme- 
diately before death; 


(b) the individual is deemed to be the same age at the end of the 
year as the individual would have been if the individual were 
alive at the end of the year; 


(c) the individual is deemed to be the cohabiting spouse or com- 
mon-law partner of another individual (referred to in this para- 
graph as the “surviving spouse’) at the end of the year it 


(i) immediately before death, the individual was the cohab- 
iting spouse or common-law partner of the surviving spouse, 
and 


(ii) the surviving spouse is not the cohabiting spouse or com- 
mon-law partner of another individual at the end of the year; 
and 


(d) any return of income filed by a legal representative of the 
individual is deemed to be a return of income filed by the 
individual. 


History [s. 122.7]: S. 122.7 added by 2007, c. 35, s. 42, applicable to 2007 et seg. 
except that 


(a) for the 2007 taxation year, paras. (b) and (c) of the definition “adjusted net 
income” in subsec. 122.7(1) shall be read as follows: 


(b) in computing that income, no amount were included under subsection . 
56(6), as a beneficiary of a registered disability savings plan or in respect of 
any gain from a disposition of property to which section 79 applies; and 


(c) in computing that income, no amount were deductible under paragraph 
60(y). 


(b) subsecs. 122.7(6)-(8) apply to 2008 et seq. 


Definitions [s. 122.7]: “adjusted net income” — 122.7(1); “amount”, “bankrupt”, 
“business” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255, 
Interpretation Act 35(1); “child” —252(1); “cohabiting spouse or common-law part- 
ner” — 122.7(1); “common-law partner’ — 248(1); “designated educational institu- 
tion” — 122.7(1); “disposition” — 248(1); “eligible dependant” — 122.7(1), (10); “eli- 
gible individual” — 122.7(1); “eligible spouse” — 122.7(1), (4); “employment”, 
“individual” — 248(1); “ineligible individual” — 122.7(1); “legal representative”, 

“Minister” — 248(1); “month” — Interpretation Act 35(1); “office” —248(1); “par- 
ent” — 252(2)(a); “person”, “prescribed”, “‘property” — 248(1); “registered disability 
savings plan” — 146.4(1), 248(1); “resident in Canada” — 122.7(12), 250; “return of 
income” — 122.7(1); “specified member” — 248(1); “taxation year’ — 122.7(11), 
249; “working income” — 122.7(1). 


122.71 Modification for purposes of provincial program — 
The Minister of Finance may enter into an agreement with the gov- 
ernment of a province whereby the amounts determined under sub- 
sections 122.7(2) and (3) with respect to an eligible individual resi- 
dent in the province at the end of the taxation year shall, for the 
purpose of calculating amounts deemed to be paid on account of the 
tax payable of an individual under those subsections, be replaced by 
amounts determined in accordance with the agreement. 


History [s. 122.71]: S. 122.71 added by 2007, c. 35, s. 42, applicable to 2007 et seq. 


Definitions [s. 122.71]: “amount” — 248(1); “eligible individual” — 122,7(1), “in- 
dividual” — 248(1); “province” — Interpretation Act 35(1); “resident” — 250; “taxa- 
tion year” — 249. 


Possible Future Amendment — Childrer 
i Credit to be refundab [ 


Here for Canada, ‘Conservative ne election 
on 2011: See under 118. eke wo 
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Subdivision b — Computation of Tax: Corporations 


Subdivision b — Rules Applicable to 
Corporations 


123. (1) Rate for corporations — The tax payable under this 
Part for a taxation year by a corporation on its taxable income or 
taxable income earned in Canada, as the case may be, (in this sec- 
tion referred to as its “amount taxable”) for the year is, except 


where otherwise provided, 


(a) 38% of its amount taxable for the year. 
(b)-(d) [Repealed under former Act] 


Related Provisions: 117(1) — Tax payable under this Part; 123.4(2) — General 


reduction in tax rate; 124 — Provincial tax abatement for corporations; 125 — Small 
business deduction, 125.1 — Manufacturing and processing credit, 137.1(9) — Tax 
rate for deposit insurance corporation; 157(1) — Monthly instalment requirements; 
161(4.1) — Interest on unpaid taxes; 182— Surtax on tobacco manufacturers; 


- 219(1) — Additional tax on foreign corporations; 261(7)(h) — Functional currency 


reporting. 

Selected Cases [subsec. 123(1)]: Groupe Commerce, Cie D’assurances v. R., 
[1999] 4 C.T.C. 54 (FCA) (No refundable dividend tax available to insurance 
companies). 

Forms: T2 SCH 7: Calculation of aggregate investment income and active business 
income. 


(2) [Repealed under former Act] 


Definitions [s. 123]: “amount taxable” — 123(1); “corporation” — 248(1), Interpre- 
tation Act 35(1); “taxable income’ — 2(2); 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1). 


123.1 Corporation surtax — There shall be added to the tax oth- 
erwise payable under this Part for each taxation year by a corpora- 
tion (other than a corporation that was throughout the year an in- 
vestment corporation or a non-resident-owned . investment 
corporation) an amount equal to that proportion of 5% of the 
amount, if any, by which 


(a) the tax payable under this Part by the corporation for the year 
determined without reference to this section, sections 123.2 and 
126 (except for the purposes of subsection 125(1) and section 
125.1), subsections 127(3) and (5), 127.2(1) and 127.3(1) of this 
Act and paragraph 123(1)(b) and subsection 127(13) of the In- 
come Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, and if subsection 124(1) of this Act were read without ref- 
erence to the words “in a province” in that subsection 


exceeds 


(b) in the case of a Canadian-controlled private corporation to 
which subsection 125(1) applies, the amount, if any, by which 


(i) 15% of the least of the amounts, if any, determined under 
paragraphs 125(1)(a) to (c) in respect of the corporation for 
the year 


exceeds 


(ii) the amount, if any, determined under paragraph 
125.1(1)(b) in respect of the corporation for the year, 


(c) in the case of a mutual fund corporation, the least of the 
amounts that would be determined under paragraphs (a) to (c) of 
the description of A in the definition “refundable capital gains 
tax on hand” in subsection 131(6) in respect of the corporation 
for the year if this Act were read without reference to this sec- 
tion, and 


(d) in any other case, nil 
that the number of days in that portion of the year that is after June 
30, 1985 and before 1987 is of the number of days in the year. 


Definitions [s. 123.1]: “amount” — 248(1); “Canadian-controlled private corpora- 
tion” — 125(7), 248(1); “corporation” — 248(1); “investment corporation” — 130(3), 
248(1); “mutual fund corporation” —- 131(8), 248(1); “non-resident-owned investment 
corporation” — 133(8), 248(1); “tax payable” — 248(2); “taxation year’ — 249(1). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


123.2 [Repealed] 


History: S. 123.2 repealed by 2006, c. 4, subsec. 72(2), applicable to taxation years 
that begin after 2007. It formerly read: 


S. 123.2 


123.2 (1) Corporation surtax [before 2008] — There shall be added to the 
tax otherwise payable under this Part for each taxation year by a corporation 
an amount equal to the corporation’s specified percentage for the taxation year 
multiplied by the amount, if any, by which 


(a) the tax payable under this Part by the corporation for the year deter- 
mined without reference to this section, sections 123.3, 123.4 and 125 to 
126 and subsections 127(3), (5), (27) to G1), (34) and (35) and 137(B) and 
as if subsection 124(1) did not contain the words “in a province” 


exceeds 


(b) in the case of a corporation that was throughout the year an investment 
corporation or a mutual fund corporation, the amount determined for A in 
the, definition “refundable capital gains tax on hand” in subsection 131(6) 
in respect of the corporation for the year, and 


(c) in any other case, nil. 


(2) Specified percentage — The specified percentage of a corporation for a 
taxation year is that proportion of 4% that the number of days in the taxation 
year that are before 2008 is of the number of days in the taxation year. 


Subsec. 123.2(2) amended and subsec. 123.2(3) repealed by the said c. 4, subsec. 72(1), 
in force June 22, 2006. Subsecs. 123.2(2) and (3) formerly read: 


(2) The specified percentage of a corporation for a taxation year is 


(a) if the taxable capital employed in Canada of the corporation for the taxa- 
tion year is equal to or less than $50,000,000, that proportion of 4% that the 
number of days in the taxation year that are before 2008 is of the number of 
days in the taxation year; and 


(b) if paragraph (a) does not apply, the percentage determined by the 
formula 


(C — $50,000,000) 
$25,000,000 
where 


A is that proportion of 4% that the number of days in the taxation year that 
are before 2008 is of the number of days in the taxation year, 


Bis that proportion of 4% that the number of days in the taxation year that 
are after 2007 is of the number of days in the taxation year; and 


C_ is the lesser of $75,000,000 and the taxable capital employed in Canada 
of the corporation for the taxation year. 


(3) Taxable income — For the purpose of subsection (2), the taxable capital 
employed in Canada of a corporation for a particular taxation year is 


(a) if the corporation is associated with one or more other corporations in the 
particular taxation year, the total of all amounts each of which is the taxable 
capital employed in Canada (within the meaning assigned by subsection 
181.2(1) or 181.3(1) or section 181.4, as the case may be) of the corporation, 
or of such an associated corporation, for its last taxation year that ended in 
the calendar year preceding the calendar year in which the particular taxation 
year ends; and 


(b) if the corporation is not associated with one or more other corporations in 
the particular taxation year, the taxable capital employed in Canada (within 
the meaning assigned by subsection 181.2(1) or 181.3(1) or section 181.4, as 
the case may be) of the corporation for the particular taxation year. 


S. 123.2 amended by 2005, c. 30, s. 9, in force on June 29, 2005. The section formerly 
read: 


123.2 There shall be added to the tax otherwise payable under this Part for each 
taxation year by a corporation (other than a corporation that was throughout the 
year a non-resident-owned investment corporation) an amount equal to 4% of the 
amount, if any, by which 
(a) the tax payable under this Part by the corporation for the year determined 
without reference to this section, sections 123.3, 123.4 and 125 to 126 and 
subsections 127(3), (5), (27) to (31), (34) and (35) and 137(3) and as if sub- 
section 124(1) did not contain the words “in a province” 


exceeds ?, 
(b) in the case of a corporation that was throughout the year an investment 
corporation or a mutual fund corporation, the amount determined for A in 
the definition “refundable capital gains tax on hand” in subsection 131(6) in 
respect of the corporation for the year, and 
(c) in_any other case, nil. 


Para. 123.2(a) amended by 2001, c. 17, s. 111 to add reference to “123.4”, applicable to 
2001 et seq. 


Para. 123.2(a) amended by 1999, c, 22, s. 45, applicable to 1998 et seq. It formerly 
read: 
(a) the tax payable under this Part by the corporation for the year determined 
without reference to this section, sections 123.3 and 125 to 126 and subsections 
127(3) and (5) and 137(3) and as if subsection 124(1) did not contain the words 
“in a province” 
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S..123.2 


The portion of s. 123.2 before para. (b) amended by 1996, c. 21, s. 24, applicable to 
taxation years that end after February 27, 1995 except that, in applying s. 123.2, as 
amended, to a taxation year that began before February 28, 1995, the amount otherwise 
determined under that section shall be reduced by that proportion of '/4 of that amount 
that the number of days in the year that are before February 28, 1995 is of the number 
of days in the year. The portion formerly read: 


123.2 There shall be added to the tax otherwise payable under this Part for each 
taxation year by a corporation (other than a corporation that was throughout the 
year a non-resident-owned investment corporation) an amount equal to 3% of the 
amount, if any, by which 
(a) the tax payable under this Part by the corporation for the year determined 
without reference to this section, sections 125 to 126 and subsections 127(3) 
and (5) and 137(3) and as if subsection 124(1) did not contain the words “in 
a province” therein } 
exceeds 
Para. 123.2(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 61, applicable to 1992 
et seg. except that, in its application to a corporation’s taxation year beginning before 
1992, there shall be deducted from the amount determined under the para. in respect of 
the corporation for the year an amount equal to that proportion of the amount deter- 
mined under subsec. 137(3) in respect of the corporation for the year that the number of 
days in the year that are before 1992 is of the number of days in the year. Para. 123.2(a) 
formerly read: 
(a) the tax payable under this Part by the corporation for the year determined 
without reference to this section and sections 125 to 126 and subsections 127(3) 
and (5) of this Act and paragraph 123(1)(b) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, and as if subsection 124(1) of this Act 
were read without reference to the words “in a province” in that subsection 


123.3 Refundable tax on CCPC’s investment income — 
There shall be added to the tax otherwise payable under this Part for 
each taxation year by a corporation that is throughout the year a 
Canadian-controlled private corporation an amount equal to 67/3% 
of the lesser of 


(a) the corporation’s aggregate investment income for the year 
(within the meaning assigned by subsection 129(4)), and 


(b) the amount, if any, by which its taxable income for the year 
exceeds the least of the amounts determined in respect of it for 
the year under paragraphs 125(1)(a) to (c). 

Related Provisions: 125(1)(b)(i), 126(7)“tax for the year otherwise payable under 


this Part’’(b), (c)— Refundable tax ignored for foreign tax credit purposes; 
129(3)(a)(i)A — Refund of tax (plus 20 points of regular tax on the same income). 


History: S. 123.3 added by 1996, c. 21, s. 25, applicable to taxation years that end 
after June 1995 except that, in its application to such taxation years that begin before 
July 1995, the reference in s. 123.3 to “6 74%” shall.be read as “that proportion of 6 
*/3% that the number of days in the year that are after June 1995 is of the number of 
days in the year”. 


Definitions [s. 123.3]: ‘““Canadian-controlled private corporation” — 125(7), 248(1) 
“corporation” — 248(1), Interpretation Act 35(1); “taxable income” — 2(2), 248(1); 
“taxation year” — 249, 


123.4 Corporation tax reductions — (1) Definitions — The 
definitions in this subsection apply in this section. 


“CCPC rate reduction percentage” [Repealed] 


“full rate taxable income” of a corporation for a taxation year is 


(a) if the corporation is not a corporation described in paragraph 
(b) or (c) for the year, the amount by which that portion of the 
corporation’s taxable income for the year (or, for greater cer- 
tainty, if the corporation is non-resident, that portion of its taxa- 
ble income earned in Canada for the year) that is subject to tax 
under subsection 123(1) exceeds the total of 


(1) if an amount is deducted under subsection 125.1(1) from 
the corporation’s tax otherwise payable under this Part for 
the year, the amount obtained by dividing the amount so de- 
ducted by the corporation’s general rate reduction percentage 
for the taxation year, 


(ii) if an amount is deducted under subsection 125.1(2) from 
the corporation’s tax otherwise payable under this Part for 
the year, the amount determined, in respect of the deduction, 
by the formula in that subsection, and 


(ii1) [Repealed] 


Income Tax Act, Part I; Division E 


Proposed ‘Addition - — 123. 4(1) "fu 
income”(a)(i 
the corporation’ s income for the 
vic business; and 


: The October 31, 2011 draft yin on, subs 
the definition “full rate taxable i tani 


peer - does not Gas to the portion of the taxa 
the year from a personal services business. 


(iv) if the corporation is a credit union throughout the year. 
and the corporation deducted an amount for the year under 
subsection 125(1) (because of the application of subsections 
137(3) and (4)), the amount if any, by which, the lesser of the 
amounts described in paragraphs 137(3)(a) and (b) exceeds. 
the amount described in paragraph 137(3)(c) in respect of 
corporation for the year; 


(b) if the corporation is a Canadian-controlled private corpora: 
tion throughout the year, the amount by which the corporation’ s. 
taxable income for the year exceeds the total of 


“Proposed Amendment — 123.4(1)“full rate taxabl 

‘ income”(b) opening words 

(b) if the corporation is a Canadian- controlled privat orpora- 

‘tion throughout the year, the amount by which that portion of 

the corporation’s taxable income for the year ‘that is ie to 
tax under subsection 123(1) exceeds the total of 

a ‘The October 31, 2011 draft legislation, subse. 26(2), wil : | amen the 


Technical Notes: Paragraph (b) of the definition “full rate s abiat inc 
to Canadian-controlled private corporations. The preamble of that p: eg: 
amended to clarify that the general rate reduction percentage in subsection 123. 
does not apply to the portion of the taxable income of a corporation for 4 
payable is not based on the general corporate income tax rate of 38% celine 
under paragraph 123(1)(a). one. ? Leia % 


(i) the amounts that would, if paragraph (a) applied’ to the 
corporation, be determined under subparagraphs (a)(i) to (iv) 
in respect of the corporation for the year, 


(ii) the least of the amounts, if any, determined under 
paragraphs 125(1)(a) to (c) in respect of the corporation for 
the year, and 


(iii) the corporation’s aggregate investment income for the 
ie within the meaning ase ski by subsection ae and 


_ Proposed Amendment — 123,4(1)‘full r 
taxable income”(b)(iit) 


sews 


Chopege corporation (within the “meaning be 
subsection see or a credit union, ve corpora 


Application: 
amend subpara. (by 
123 Ad) to read as 


section ed 
corporations. — 
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Subdivision b — Computation of Tax: Corporations 


(iv) Repealed] 


‘(c) if the corporation is throughout the year an investment corpo- 
ration, a mortgage investment corporation or a mutual fund cor- 
poration, nil. 


Related Provisions: 125.11 — Resource rate reduction 2003-06. 


“general rate reduction percentage” of a corporation for a taxa-' 


tion year is the total of 


(a) that proportion of 7% that the number of days in the taxation 
year that are before 2008 is of the number of days in the taxation 
year, 


-(b) that proportion of 8. 5% that the sisaber of days in the taxa- 
tion year that are in 2008 is of the number of days in the taxation 
year, 


(c) that proportion of 9% that the number of days in the taxation 
year that are in 2009 is of the number of days in the taxation 
year, 


(d) that proportion of 10% that the number of days in the taxa- 
tion year that are in 2010 is of the number of days in the taxation 
year, 


(e) that proportion of 11.5% that the number of days in the taxa- 
tion year that are in 2011 is of the number of days in the taxation 
year, and 


(f) that. proportion of 13% that the number of days in the taxa- 
tion year that are after 2011 is of the number of days in the taxa- 
tion year. 

Related Provisions: 125.1(1), (2) — Application to M&P credit. 


(2). General deduction from tax — There may be deducted 
from a corporation’s tax otherwise payable under this Part for a tax- 
ation year the product obtained by multiplying the corporation’s 
general rate reduction percentage for the year by the corporation’s 
full-rate taxable income for the year. 


Related Provisions: 136(1) — Cooperative can be private corporation for purposes 
of 123.4; 137(7) — Credit union can be private corporation for purposes of 123.4. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


(3) [Repealed] 


History [s. 123.4]: Paras. (b) to (e) of the definition “general rate reduction percent- 
age” in subsec. 123.4(1) amended, and para. (f) added, by 2007, c. 35,'s. 181, applica- 
ble to 2008 et seg. Paras. (b)-(e) formerly read: 


(b) that proportion of 7.5% that the number of days in the taxation year that are 
in 2008 is of the number of days in the taxation year, 


(c) that proportion of 8% that the number of days in the taxation year that are in 
2009 is of the number of days in the taxation year, 


(d) that proportion of 9% that the number of days in the taxation year that are in 
2010 is of the number of days in the taxation year, and 


(e) that proportion of 9.5% that the number of days in the taxation year that are 
after 2010 is of the number of days in the taxation year. 


S. 123.4 


Para. (d) of the definition “general rate reduction percentage” in’ subsec. 123.4(1) 
amended, and para. (e) added, by 2007, c. 29, s. 14, in force on Royal Assent. Para. (d) 
formerly read: 


(d) that proportion of 9% that the number of days in the taxation year that are 
after 2009 is of the number of days in the taxation year. 


The opening words of para. (a) of the definition “full rate taxable income” in subsec. 
123.4(1) amended by 2007, c. 2, subsec. 32(1), applicable to taxation years that begin 
after May 1, 2006. The opening words formerly read: - 


(a) if the corporation is not a corporation described in paragraph (b) or (c) for the 
year, the amount by which the corporation’s taxable income for the year (or, for 
greater certainty, if the corporation is non-resident, its taxable income earned in 
Canada for the year) exceeds the total of 


Subpara. (a)(iv) of the definition “full rate taxable income” in subsec. 123.4(1) 
amended by’ the said Cc. 2, subsec. oe applicable to 2008 et seg: Subpara. (a)(iv) 
formerly ‘read: 


(iv) if the corporation is a credit union throughout the year, !/ic of the amount, if 
any, deducted under subsection 137(3) from the corporation’s tax otherwise pay- 
able under this Part for the year; 


Subpara. (b)(ii) of the definition “full rate taxable income” in subsec: 123.4(1) 
amended by the said c. 2, subsec. 32(3), applicable to 2008 er seg. Subpara. (b)(ii) 
formerly tead: 


(ii) '/6 of the amount, if any, deducted under subsection 125(1) from the corpo- 
ration’s tax otherwise payable under this Part for the year, 


Subpara. (a)(iii) of the definition “full rate taxable income” in subsec. 123.4(1) re- 
pealed by 2003, c. 28, subsec. 12(2), applicable to taxation years tap begin after 2006. 
The subpara. formerly read: 


(iii) the corporation’s taxable resource income for the year, and 


The portion of para. (a) of the definition “full rate taxable income” in subsec. 123. 4(1) 
before subpara. (ii) amended by 2006, c. 4, subsec. 73(2), i in force June 22, 2006. That 
portion formerly read: 


(a) if the corporation is not’a corporation described in paragraph (b) or (c) for the 
year, the amount by which the corporation’s taxable income for the year exceeds 
the total of 


(i) if an amount is deducted under subsection 125.1(1) from the corpora- 
tion’s tax otherwise payable under this Part for the year, '/7 of the amount 
deducted, 


The definition “general rate reduction percentage” in subsec. 123.4(1) amended by the 
said 2006, c. 4, subsec. 73(1), in force June 22, 2006. The definition formerly read: 


“general rate reduction percentage” of a corporation for a taxation year is the 
total of 


(a) that proportion of 1% that the number of days in the year that are in 2001 
is of the number of days in the year; 


(b) that proportion of 3% that the number of days in the year that are in 2002 
is of the number of days in the year; 


(c) that proportion of 5% that the number of days inthe year that are in 2003 
is of the number of days in the year; and 


(d) that proportion of 7% that the number of days in the year that are after 
2003 ‘is of the number of days in the year. 


Subpara. (a)(iii) of the definition “full rate taxable income” in subsec. 123.4(1) 
amended by 2003, c. 28, subsec. 12(1), applicable to 2003 et seg. The subpara. for- 
merly read: 


(iii) three times the total of all amounts each of which is-deducted under para- 
graph 20(1)(v.1) in computing the corporation’s income from a business or pro- 
perty for the year, and 


The definition “CCPC rate reduction percentage”, subpara. (b)(iv) of the definition 
“full rate taxable income” in subsec. 123.4(1) repealed by 2003, c. 15, subsecs. 78(1), 
(2), applicable’ to 2005 et seq: They formerly read: 


“CCPC rate reduction percentage” of a Canadian-controlled private corporation 
for a taxation year is that proportion of 7% that the number of days in the year 
that are after 2000 is of the number of days in the year: 


(iv) '% of the amount, if any, deducted under subsection (3) from the corpora- 
tion’s tax otherwise payable under this Part for the year; and 


Para. (c) of the definition “full rate taxable income” in subsec. 123.4(1) amended by the 


said c. 15, subsec. 78(3), applicable to 2005 et seq. Para. (c) formerly read: 


(c) if the corporation is throughout the year an investment corporation, a mort- 
gage investment corporation, a mutual fund corporation, or a non-resident- 
owned investment corporation, nil. 


Subsec. 123.4(3) repealed by the said c. 15, subsec. 78(5), applicable to 2005, et seq. 
Subsec. 123.4(3) formerly read (for 2003 and 2004 taxation years only): 


(3) CCPC deduction — There may be deducted from the tax otherwise payable 
under this Part for a taxation year by a Canadian-controlled private corporation 
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S. 123.4 


the product obtained by multiplying the corporation’s CCPC rate reduction per- 
centage for the year by the amount by which the least of 


(a) the amount determined by the formula 


($300,000/A) x B 
where 
A is the total of 


(i) that proportion of $200,000 that the number of days in the taxa- 
tion year that are before 2003 is of the number of days in the taxa- 
tion year, 
(ii) that proportion of $225,000 that the number of days in the taxa- 
tion year that are in 2003 is of the number of days in the taxation 
year, and 


(iii) that proportion of $250,000 that the number of days in the taxa- 
tion year that are in 2004 is of the number of days in the taxation 
year, and 


B__ is the corporation’s business limit for the taxation year as determined 
under section 125 for the purpose of paragraph 125(1)(c), 


(b) the amount that would be determined under paragraph 125(1)(a) in re- 
spect of the corporation for the year if the description of M in the definition 
“specified partnership income” in subsection 125(7) were read as it is to be 
read for fiscal periods that begin after 2005, and 


(c) the amount by which 


(i) the amount that would, if subsection 126(1) did not apply in respect 
of any amount included in the corporation’s aggregate investment in- 
come for the year (determined under subsection 129(4)), be determined 
under paragraph 125(1)(b) in respect of the corporation for the year 


exceeds 
(ii) the corporation’s aggregate investment income for the year, 
exceeds the total of 


(d) the amounts that would, if paragraph (a) of the definition “‘full-rate taxa- 
ble income” in subsection (1) applied to the corporation for the year, be de- 
termined under subparagraphs (a)(i) to (iv) of that definition in respect of the 
corporation for the year, and 


(e) ie of the amount, if any, deducted under subsection 125(1) from the 
corporation’s tax otherwise payable under this Part for the year. 


Paras. 123.4(3)(a) and (b) amended by the said c. 15, subsec. 78(4), applicable to 2003 
and 2004. Paras. (3)(a) and (b) formerly read: 


(a) *2 of the corporation’s business limit for the year, as determined under sec- 
tion 125 for the purpose of paragraph 125(1)(c), 


(b) the amount that would be determined under paragraph 125(1)(a) in respect of 
the corporation for the year if the references in the description of M in the defini- 
tion “specified partnership income” in subsection 125(7) to “$200,000” and 
“$548” were read as references to “$300,000” and “$822”, respectively, and 


S. 123.4 added by 2001, c. 17, s. 112, applicable to 2001 et seq. except that, in its 
application to a taxation year that begins before 2001, the amount determined under 
subpara. (b)(iv) of the definition “full rate taxable income” in subsec. (1) is deemed to 
be the amount otherwise so determined. multiplied by the number obtained by dividing 
the number of days in the year by the number of days in the year that are after 2000. 


Definitions [s. 123.4]: “aggregate investment income” — 129(4), 248(1); “amount”, 
“business”, “business limit’ — 248(1); “CCPC rate reduction percentage” — 123.4(1); 
“Canadian-controlled private corporation” — 125(7), 248(1); “cooperative corpora- 
tion” — 136(2); “corporation” — 248(1), Interpretation Act 35(1); “credit union” — 
137(6), 248(1); “fiscal period” — 249.1; “full rate taxable income”, “general rate re- 
duction percentage” — 123.4(1); “investment corporation” — 130(3), 248(1); “mort- 
gage investment corporation” — 130.1(6), 248(1); “mutual fund corporation” — 
131(8), 248(1); “non-resident” — 248(1); “non-resident-owned investment corpora- 
tion” — 133(8), 248(1); “personal services business” — 125(7), 248(1); “property” — 
248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Canada” — 
248(1); “taxable resource income” — 125.11(1); “taxation year’ — 249. 


123.5 [Repealed under former Act] 


124, (1) Deduction from corporation tax — There may be de- 
ducted*® from the tax otherwise payable by a corporation under this 
Part for a taxation year an amount equal to 10% of the corporation’s 
taxable income earned in the year in a province. 

Related Provisions: 117(1) — Tax payable under this Part; 123.4(2) — Further rate 
reduction. 


Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province; IT-347R2: Crown corporations (archived); IT-393R2: Election re tax on rents 
and timber royalties — non-residents. 


Income Tax Act, Part I, Division E 


(2)-(2.2) [Repealed under former Act] 


(3) Crown agents — Notwithstanding subsection (1), no deduae 
tion may be made under this section from the tax otherwise payable 
under this Part for a taxation year by a corporation in respect of any 
taxable income of the corporation for the year that is not, because of 
an Act of Parliament, subject to tax under this Part or by a pre- 
scribed federal Crown corporation that is an agent of Her Majesty. 
Related Provisions: 27 — Prescribed federal Crown corporations are subject to Ea 
I tax; 149(6) — Apportionment rule. 
History: Subsec. 124(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 62, splice 
ble to 1992 et seg. Subsec. (3) formerly read: 
(3) No deduction may be made under this section from the tax otherwise payables 
under this Part for a taxation year by a prescribed federal Crown corporation that — 
is an agent of Her Majesty. 
Regulations: 7100 (prescribed federal Crown corporation). 
Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(4) Definitions — In this section, 


“province” includes the Newfoundland offshore area and the Nova 
Scotia offshore area; 
Related Provisions: Reg. 414(1)“province” — Same definition applies to SIFT 
trusts and partnerships. 
Interpretation Act: R.S.C. 1985, c. I-21, subsec. 35(1): 
“province” means a province of Canada, and includes Yukon, the Northwest Ter- 
ritories and Nunavut; 


Regulations: 400-413 (taxable income earned in the, year in a province). 


“taxable income earned in the year in a province” means the 
amount determined under rules prescribed for the purpose by regu- 
lations made on the recommendation of the Minister of Finance. 
Regulations: 400-413 (taxable income earned in the year in a province). 


Definitions [s. 124]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “Her Majesty” — Interpretation Act 35(1); “mineral resource’’, “Newfound- 
land offshore area”, “Nova Scotia offshore area” — 248(1); “Parliament” — Interpre- 
tation Act 35(1); “province” — 124(4), Interpretation Act 35(1); “taxable income” — 
2(2), 248(1); “taxable income earned in the year in a province” — 124(4); “taxation 
year” — 249, 


124.1 [Repealed under former Act] 


Selected Cases [s. 124.1]: Echo Bay Mines Ltd. v. Canada, [1992] 2 C.T.C. 182 
(FCTD) (Gains from settlement of forward sales contracts for silver were “resource 
profits”). 


124.2 [Repealed under former Act] 


Selected Cases [s. 124.2]: Echo Bay Mines Ltd. v. Canada, [1992] 2 C.T.C. 182 
(FCTD) (Gains from settlement of forward sales contracts for silver were “resource 
profits”). 


125. (1) Small business deduction — There may be deducted 
from the tax otherwise payable under this Part for a taxation year by 
a corporation that was, throughout the taxation year, a Canadian- 
controlled private corporation, an amount equal to the corporation’s 
small business deduction rate for the taxation year multiplied by the 
least of : 


(a) the amount, if any, by which the total of 


(i) the total of all amounts each of which is the income of the 
corporation for the year from an active business carried on in 
Canada (other than the income of the corporation for the year 
from a business carried on by it as a member of a partner- 
ship), and 


(ii) the specified partnership income of the corporation for 
the year 

exceeds the total of 
(iii) the total of all amounts each of which is a loss of the 
corporation for the year from an active business carried on in 


Canada (other than a loss of the corporation for the year from 
a business carried on by it as a member of a partnership), and 


46Complementing the abatement allowed by subsec. 124(1) are the income taxes imposed, at various rates, by all the provinces. See introductory pages. 
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(iv) the specified partnership loss of the corporation for the 
year, 
(b) the amount, if any, by which the corporation’s taxable in- 
come for the year exceeds the total of 
(i) % of the total of the amounts that would be deductible 
under subsection 126(1) from the tax for the year otherwise 
payable under this Part by it if those amounts were deter- 
mined without reference to sections 123.3 and 123.4; 


ount by which the corporation 
supported a foreign | tax credi 


(ii) 1 of the total of this amounts that oni i idediietible 
under subsection 126(2) from the tax for the year otherwise 
payable under this Part by it if those amounts were deter- 
mined without reference to section 123. 4, and 


Reductions’ 


e pani federal corporate income tax rate for the 2003 and subs 
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Git) the amount, if any, of the corporation’s taxable income 
for the year that is not, because of an Act of Parliament, sub- 
ject to tax under this Part, and 


(c) the corporation’s business limit for the year. 


Related Provisions: 89(1)“general rate income pool’, “low rate income pool” — 
Income subject to small business deduction ineligible for 45% dividend gross-up; 
125(1.1) — Small business deduction rate; 125(2)—(5) — Restriction of deduction to 
$500,000 of active business income; 125(5.1) — Elimination of small business deduc- 
tion for large corporations; 125(7)“Canadian-controlled private’ corporation’’(d) — 
Election not to be CCPC for purposes of 125(1); 136(1) — Cooperative can be private 
corporation for purposes of s. 125; 137(3), (4) — Credit unions — small business de- 
duction; 137(7) — Credit union can be private corporation for s. 125. 


History: The opening words of subsec. 125(1) amended by 2007, c. 2, subsec. 33(1), 
applicable to 2008 et seg. The opening words formerly read: 


(1) There may be deducted from the tax otherwise payable under this Part for a 
taxation year by a corporation that was, throughout the year, a Canadian-con- 
trolled private corporation, an amount equal to 16%. of the least of 


Para. 125(1)(b) before subpara. (iii) amended by 2001, c. 17, subsec. 113(1), ei 
to 2001 et seg. That portion formerly read: 


(b) the amount, if any, by which the corporation’s taxable income for the year 
exceeds the total of 


(i) '% of the total of the amounts that would be deductible under subsection 
126(1) from the tax for the year otherwise payable under this Part by it if 
those amounts were determined without reference to section 123.3, 


(ii) '% of the total of amounts deducted under subsection 126(2) from the tax 
for the year otherwise payable by it under this Part, and 


The opening words of subsec. 125(1) amended by 1998, c. 19, subsec. 145(1), applica- 
ble to taxation years that end after June 1988, except that there shall be added to the 
amount otherwise. determined under subsec. 125(1), as amended, in respect of a corpo- 
ration’s taxation year that began before July 1988 and ended after June 1988, that pro- 
portion of 5% of the least of the amounts determined under paras. 125(1)(a) to (c) in 
respect of the corporation for the year that the number of days in the year that are 
before July 1988 is of the number of days in the year. The opening words formerly 
read: 


125 (1) There may be deducted from the tax otherwise payable under this Part 
for a taxation year by a corporation that was, throughout a taxation year, a Cana- 
dian-controlled private corporation, an amount equal to 16% of the least of 


1998, c. 19, subsec. 304(1), repealed subsecs. 102(1) and (5) of 1988, c. 55 (which 
amended that portion of subsec. 125(1) preceding para. (a)), deemed to have come into 
force on September 13, 1988. (The repeal of those subsecs. is strictly consequential on 
the amendment to 125(1) in subsec. 145(1) of the said c: 19 (see above).) 


Subpara. 125(1)(b)(i) amended by 1996, c. 21, subsec. 26(1), applicable to taxation 
years that end after June 1995. Subpara. (i) formerly read: 


(i) 1%; of the total of amounts deducted under subsection 126(1) from the tax for 
the year otherwise payable by it under this Part, 


Subpara. 125(1)(b)(iii) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 63(1), 
applicable to 1992 et seq. 


Selected Cases [subsec. 125(1)]: Brownco Inc. y; R., [2008] 5 C.T.C..2123 (TCC) 
(Major reason for separate existence was tax saving; deduction not available); Criterion 
Capital Corp. y. R., [2001] 4 C.T.C. 2844 (TCC) (Possible to have both employee and 
completely different relationship with same company), Protos Shipping Ltd. vy. Canada, 
[1989] 1 C.T.C. 1 (FCTD) (Capital dividend account calculable for years before tax- 
payer becomes Canadian-controlled private corporation); Freeway Properties Inc. v. 
R., [1985] 1 C.T.C. 222 (FCTD) (Profit from land trading active business income); 
Morbane Developments Ltd. v. MNR, [1983] C.T.C. 338 (FCA) (Compensation for ex- 
propriation active business income, not Canadian investment income); R. v. B & J 
Music Ltd., [1983] C.T.C. 50 (FCA); leave to appeal to SCC refused (1983), 50 N.R. 
159 (note) (Capital dividend account calculable for years before taxpayer becomes Ca- 
nadian-controlled private corporation); R. v. Cadboro Bay Holdings Ltd., [1977] C.T.C. 
186 (FCTD) (Rental income from shopping centre active business income); ESG 
Holdings Ltd. v. R., [1976] C.T.C. 295 (FCA) (Income from business carried on by 
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independent agent for taxpayer active business income); R. vy. Rockmore Investments 
Ltd., [1976] C.T.C. 291 (FCA) (Whether business active is question of fact). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-189R2: Corpo- 
rations used by practising members of professions; IT-243R4: Dividend refund to pri- 
vate corporations; IT-362R: Patronage dividends; IT-458R2: Canadian-controlled pri- 
vate corporation. 

Information Circulars: 88-2, para. 11: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


1.T. Technical News: 16 (Parthenon Investments case). 


Forms: T2 SCH 7: Calculation of aggregate investment income and active business 
income; T2 SCH 341: Nova Scotia corporate tax reduction for new small businesses; 
T700: Saskatchewan new small business corporate tax reduction; T701: Nova Scotia 
corporate tax reduction for new small businesses; T708: Prince Edward Island small 
business deduction; T1745: Newfoundland new small business deduction; T1001: 
Northwest Territories small business deduction; T1258: New Brunswick small business 
investor tax credit. 


(1.1) Small business deduction rate — For the purpose of 
subsection (1), a corporation’s small business deduction rate for a 
taxation year is the total of 


(a) that proportion of 16% that the number of days in the taxa- 
tion year that are before 2008 is of the number of days in the 
taxation year, 


(b) that proportion of 17% that the number of days in the taxa- 
tion year that are after 2007 is of the number of days in the taxa- 
tion year. 


(c) [Repealed] 
Related Provisions: 137(3) — Deduction rate applies to credit union; 137.1(9) — 
Application of rate to deposit insurance corporation. 
History: Para. 125(1.1)(b) amended and para. (c) repealed by 2007, c. 35, s. 182, ap- 
plicable to 2008 et seq. The paras. formerly read: 
(b) that proportion of 16.5% that the number of days in the taxation year that are 
in 2008 is of the number of days in the taxation year, and 


(c) that proportion of 17% that the number of days in the taxation year that are 

after 2008 is of the number of days in the taxation year. 
Subsec. 125(1.1) added by 2007, c. 2, subsec. 33(2), applicable to 2008 et seq. 
Selected Cases [former subsec. 125(1.1)]: Hawboldt Hydraulics (Canada) Inc. 
Estate (Trustee of) v. Canada, [1992] 2 C.T.C. 363 (FCTD) (Particular equipment used 
by taxpayer primarily in manufacturing or processing of goods for sale or lease); Qit- 
Fer et Titane Inc. v. Canada, [1996] 2 C.T.C. 30 (FCA) (Manufacturing and processing 
deduction not allowed in respect of mining activities; gerund and infinitive forms of 
verbs have same meaning); Rolls Royce (Canada) Ltd. v. Canada, [1991] 2 C.T.C. 252 
(FCTD), aff'd [1993] 1 C.T.C. 272 (FCA) (Overhauling of aircraft engines not manu- 
facturing or processing); International Mercantile Factors Ltd. v. Canada, [1990] 2 
C.T.C. 137 (FCTD); aff'd (Dec. 15, 1992), File A-520/522/524/525-90 (FCA) [unre- 
ported] (Taxpayer not Canadian-controlled private corporation where nominees of two 
public companies holding 50% of shares have majority on board). 


(2) Business limit — For the purpose of this section, a corpora- 
tion’s business limit for a taxation year is $500,000 unless the cor- 
poration is associated in the taxation year with one or more other 
Canadian-controlled private corporations, in which case, except as 
otherwise provided in this section, its business limit is nil. 

Related Provisions: 125(3)-(5) — Business limit to be shared among associated 


corporations; 125(5.1)— Elimination of small business deduction for large corpora- 
tions; 248(1)“business limit” — Definition applies to entire Act. 

History: Subsec. 125(2) amended by 2009, c. 2, subsec. 39(1) to substitute “$500,000” 
for “$400,000”, applicable to 2009 er seg. except that, for a 2009 or 2010 taxation year 
that began before 2009, the reference to “$500,000” shall be read as a reference to the 
total of 


(a) that proportion of $400,000 that the number of days in the taxation year that are 
before 2009 is of the number of days in the taxation year, and 


(b) that proportion of $500,000 that the number of days in the taxation year that are 
after 2008 is of the number of days in the taxation year. 


Subsec. 125(2) amended by 2007, c. 2, subsec. 33(3), applicable to 2007 et seq. except 
that, for a 2007 or 2008 taxation year that began before 2007, the reference to 
“$400,000” is to be read as a reference to the total of 


(a) that proportion of $300,000 that the number of days in the taxation year that are 
before 2007 is of the number of days in the taxation year, and 


(b) that proportion of $400,000 that the number of days in the taxation year that are 
after 2006 is of the number of days in the’ taxation year. 


Subsec. 125(2) formerly read: 


(2) Interpretation of business limit — For the purpose of this section, a corpo- 
ration’s “business limit” fora taxation year is $300,000 unless the corporation is 


Income Tax Act, Part I, Division E 


associated in the year with one or more other Canadian-controlled private corpo- 
rations in which case, except as otherwise provided in this section, its business 
limit for the year is nil. 


Subsec. 125(2) amended by 2003, c. 15, subsec. 79(1) (itself amended by 2005, c. 19, 
subsecs. 56(1) and (2), deemed to have come into force on June 19, 2003), applicable 
to 2003 et seg. except that for taxation years that begin before 2005 the reference to 
“$300,000” is to be read as a reference to the total of 


(i) that proportion of $200,000 that the number of days in the taxation year that are 
before 2003 is of the number of days in the taxation year, 


(ii) that proportion of $225,000 that the number of days in the taxation year that are 
in 2003 is of the number of days in the taxation year, 


(tii) that proportion of $250,000 that the number of days in the taxation year that 
are in 2004 is of the number of days in the taxation year, and 


(iv) that proportion of $300,000 that the number of days in the taxation year that 
are after 2004 is of the number of days in the taxation year. 


The subsec. formerly read: 


(2) For the purposes of this section, a corporation’s “business limit” for a taxa- 
tion year is $200,000 unless the corporation is associated in the year with one or 
more other Canadian-controlled private corporations in which case, except as 
otherwise provided in this section, its business limit for the year is nil. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-151R5 (paras. 
80, 87): Scientific research and experimental development expenditures. 


Information Circulars: 88-2, para. 18: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


(3) Associated corporations — Notwithstanding subsection 
(2), if all the Canadian-controlled private corporations that are asso- 
ciated with each other in a taxation year file with the Minister in 
prescribed form an agreement that assigns for the purpose of this 
section a percentage to one or more of them for the year, the. busi- 
ness limit for the year of each of the corporations is 


(a) if the total of the percentages assigned in the agreement does 
not exceed 100%, $500,000 multiplied by the Percenaee as- 
signed to that corporation in the agreement; and 


(b) in any other case, nil. 


Related Provisions: 125(4) — Failure to file agreement; 125(5) — Special rules for 
business limit; 256(1) — Associated corporations. 


History: Para. 125(3)(a) amended by 2009, c. 2, subsec. 39(2) to substitute 
“$500,000” for “$400,000”, applicable to 2009 er seg. except that, for a 2009 or 2010 
taxation year that began before 2009, the reference to “$500,000” shall be read as a 
reference to “the amount that would, if the corporation were not associated in the year 
with any other corporation, be its business limit for the year determined without refer- 
ence to subsections (5) and (5.1)”. 


2009, c. 2, subsec. 39(3), in force on March 12, 2009, states that in applying subsec. 
125(5) to a corporation for a 2009 or 2010 taxation year of the corporation that began 
before 2009, subpara. 125(5)(a)(i) is to be read as follows: 


(i) the amount that would have been its business limit determined under subsec- 
tion (3), or (4) for the first such taxation year ending in the calendar year if the 
reference to $400,000 in subsection (3), as it applied in respect of that first such 
taxation year, had been read in the same manner as it is read in respect of the 
particular taxation year ending in the calendar year, and 


Para. 125(3)(a) amended by 2007, c. 2, subsec. 33(4), applicable to 2007 et seg. except 
that, for a 2007 or 2008 taxation year that began before 2007, the reference to 
“$400,000” is to be read as a reference to “the amount that would, if the corporation 
were not associated in the year with any other corporation, be its business limit for the 
year determined without reference to subsections (5) and (5.1)”. Para. 125(3)(a) for- 
merly read: 


(a) if the total of the percentages assigned in the agreement does not exceed 
100%, $300,000 multiplied by the percentage assigned to that corporation in the 
agreement; and 


Subsec. 125(3) amended by 2003, c. 15, subsec. 79(1), applicable to 2003 et seq. ex- 
cept that for taxation years that begin before 2006, the reference in subsec. 125(3) to 
“$300,000” is to be read as a reference to “the amount that would, if the corporation 
were not associated in the year with any other corporation, be its business limit for the 
year determined without reference to subsections (5) and (5.1),”. It formerly read: — 


(3) Notwithstanding subsection (2), if all of the Canadian-controlled private cor- 
porations that are associated with each other in a taxation year have filed with — 
the Minister in prescribed form an agreement whereby, for the purposes of this — 
section, they allocate an amount to one or more of them for the taxation year and 
the amount so allocated or the total of the amounts so allocated, as the case may _ 
be, is $200,000, the business limit for the year of each of the corporations is the 
amount so allocated to it. 


Interpretation Bulletins: IT-73R6: The small business duaseces 
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Forms: T2 SCH 23: Agreement among associated Canadian-controlled private corpo- 
rations to allocate the business limit; T2 SCH 49: Agreement among associated Cana- 
dian-controlled private corporations to allocate the expenditure limit. 


(4) Failure to file agreement — If any of the Canadian-con- 
trolled private corporations that are associated with each other in a 
taxation year has failed to file with the Minister an agreement as 
contemplated by subsection (3) within 30 days after notice in writ- 
ing by the Minister has been forwarded to any of them that such an 
agreement is.required for the purpose of any assessment of tax 
under this Part,.the Minister shall, for the purpose of this section, 
allocate an amount to one or more .of them for the taxation year. 
The total amount so allocated must equal the least of the amounts 
that would, if none of the corporations were associated with any 
other, corporation during the year. and if this Act were read without 
reference to subsections (5) and (5.1), be the business limits of the 
corporations for the year. 

Related Provisions: 256(1) — Associated corporations. 


History: Subsec. 125(4) amended by 2003, c. 15, subsec. 79(1), inaiilaibe to 2003 et 
seg. Subsec. 125(4) formerly read: 


_ (4) If any of the. Canadian-controlled private corporations, that are associated 
with each other in a taxation year has failed to file with the Minister an agree- 
ment as contemplated. by subsection (3) within 30 days after notice in writing by 
the Minister has been forwarded to any of them that such an agreement is re- 
quired for the purpose of any assessment of tax under this Part, the Minister 
shall; for the purpose of this section, allocate an amount to one or more of them 

' for the taxation year, which amount or the total of which amounts, as the case 
may be, shall) equal $200,000, and in any. such case, notwithstanding subsection 

~ (2), the business limit for the year of each of the corporations is the amount so | 
allocated to it. 


Selected Cases [subsec. 125(4)]: Deneschuk Building Supplies. Ltd. v.. Canada, 
[1996] 3 C.T.C. 2039 (TCC) (No time limit within which allocation to share business 
limit between associated corporations must be filed if not demanded by Minister). 


Interpretation Bulletins: IT-73R6: The small business deduction. 


(5) Special rules for business limit — Notwithstanding sub- 

sections (2) to (4), 
(a) where a Canadian-controlled private corporation (in this par- 
agraph referred to as the “first corporation’) has. more than one 
taxation year.ending in the, same.calendar: year and. it is associ- 
ated in 2 or more of those taxation years with another Canadian- 
controlled private corporation that has a taxation year ending in 
that calendar year, the business limit of the first corporation for 
each taxation year ending in the calendar year in which it is as- 
sociated with the other corporation that ends after the first such 
taxation year ending in that calendar year is, subject to the appli- 
cation of paragraph (b), an amount equal to the lesser of 


(i) its business limit determined under subsection (3) or (4) 
for the first such taxation year ending in the calendar year, 
and 


(ii), its, business. limit determined under subsection (3) or (4) 
for the particular taxation year ending in the calendar year; 
and 


(b) where a Canadian-controlled private corporation has a taxa- 
tion year that is less than 51 weeks, its business limit for the year 
is that proportion of its business limit for the year determined 
without reference to, this paragraph that the number of days in 
the year is of 365: 

History: 2007, c. 2, subsec. 33(10), states that in applying subsec, 125(5) to a corpora- 


tion for a 2007 or 2008 taxation year, of the corporation, that began before 2007, sub- 
para. 125(5)(a)(i) is to be read as follows: 
(i) the amount that would have been its business limit determined under subsec- 
tion (3) or (4) for the first such taxation year ending in the calendar year if the 
reference to $300,000 in subsection (3), as it applied in respect of that first such 
taxation year, had been read in the same manner as it is read in respect of the 
particular taxation year ending in the calendar year, and 
The opening words of subsec.,125(5) amended by 1995, c. 3, subsec. 35(1), applicable 
to taxation years that end after June 1994. The opening words formerly read: 


(5) Notwithstanding any other provision of this section, 


Para. 125(5)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 63(2), applica- 
ble to taxation years ending after December 20, 1991. Para. (a) formerly. read: 


(a) where a Canadian-controlled private corporation (in this paragraph referred to 
as the “first corporation”) has more than one taxation year ending in the same 


S. 125(5.1) 


calendar year and it is associated in two or more of those taxation years with 
another Canadian-controlled private corporation that has a taxation year ending 
in that calendar year, the business limit of the first corporation for each taxation 
year in which it is associated with the other corporation ending in that calendar 
year is, subject to the application of paragraph (b), an amount equal to its busi- 
ness limit for the first such taxation year determined without reference to para- 
graph (b); and 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-151R5 (para. 
81): Scientific research and experimental development expenditures. 


(5.1) Business limit reduction — Notwithstanding subsections 
(2) to (5), a Canadian-controlled private corporation’s business 
limit for a particular taxation year ending in a calendar year is the 
amount, if any, by which its business limit otherwise determined for 
the particular year exceeds the amount determined by the formula 


S iiiad list 
$11,250 
where 


A. is the amount that would, but for this subsection, be the corpora- 
tion’s business limit for the particular year; and 
B is 
(a) where the corporation is not associated with any other 
corporation in the particular year, the amount that would, but 
for subsections 181.1(2).and (4), be the corporation’s tax 
payable under Part I.3 for its preceding taxation year, and 


(b) where the corporation is associated with one or more 
other corporations in the particular.year, the total of. all 
amounts each of which would, but for subsections 181.1(2) 
and (4), be the tax payable under Part I.3 by the corporation 
or any such other corporation for its last taxation year ending 
in the preceding calendar year. 


. ae the taxab. es aes ia! 
EM ‘the ae ned by subsection _ 


(cy if, in the patti 
pected! uae one or "more particular corporations, the 


al), subsec. 7802), 
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_ (b) if, in the particular 
with any corporation | I 
tions in the preceding taxati 
- _stibsections 181 nd 


xation: year, the oan is not associa 


formula 


oo © a oo 


ce where — 


Dis the. total - AS amounts pe of waa As: he taxable capita 
employed i in Canada (within the meaning assigned by, subsection | 
 181.2(1) or 181.3(1) or section 181.4, as the case may be) of the 
corporation or of any of the particular corporations for its last tax- — 
ation year that ended in the preceding calendar year, and 


E is $10 million. 


Technical Notes (July 2010): A cORpORALR s entitlement to the small business 
deduction for a particular taxation year is determined by reference to, among other 
things, the “business limit” of the corporation for the particular year. In broad terins, 
subsection 125(5.1) reduces the business limit of a corporation if tax under Part 1.3 of 
the Act was payable by the corporation for its preceding taxation year. If the corpora- 
tion is associated with one or more other corporations in the particular year, the pro- 
vision takes into account the Part I.3 tax payable by it and those other corporations, 
in each case for their last taxation years that ended in the preceding calendar year. 


Subsection 125(5.1) is amended to respond better to cases in which a corporation is 
associated with more, fewer or different corporations in one taxation year than in the 
past. Specifically, the description of B in the formula in the subsection — a descrip- 
tion that in effect refers to an amount of tax under Part 1.3 — will take one of three 
forms, depending on the corporation’s associations in the current and, in some cases, 
the preceding taxation year: 


¢ if the corporation is not associated with any other corporation in the current year, 
and was not associated with any other corporation in the preceding taxation year, 
the description of B is based on the corporation’s Part 1.3 tax for the preceding 
taxation year; 


* if the corporation is not associated with any other corporation in the current year, 
but was so associated in the preceding taxation year, the description of B is 
based on the corporation’s Part 1.3 tax for the current year; and 


e 


if the corporation is associated with one or more corporations in the current year, 
the description of B is the product of a formula that looks to the total taxable 
capital employed in Canada of the corporation itself and all the corporations with 
which it is associated in the current year, in each case for its last taxation year 
that ended in the preceding calendar year. 


Related Provisions: 87(2)(j.92) — Amalgamations — continuing _ corporation; 
127(10.2) — Reduction in SR&ED investment tax credits for large corporations; 
181.1(1.2), 181.5(1.1), (4.1) — Application of calculation to large corporations; 257 — 
Formula cannot calculate to less than zero. 


History: Subsec. 125(5.1) amended by 1996, c. 21, 
“$11,250” for “$10,000”, applicable 
(a) where a corporation is not associated with any other corporation in a particular 


taxation year and the corporation’s preceding taxation year began after February 
27, 1995, to the corporation’s particular year and subsequent taxation years; and 


subsec. 26(2), to substitute 


(b) where a particular corporation is associated with one or more other corpora- 
tions in a particular taxation year that ends in a calendar year and the last taxation 
year of the particular corporation and of each of the other corporations that ended 
in the preceding calendar year began after February 27, 1995, to the particular year 
and subsequent taxation years of the particular corporation. 


For the purpose of applying subsection 125(5.1), the amount that would, but for sub- 
secs. 181,1(2) and (4), be a corporation’s tax payable under Part 1.3 for a taxation year 
that began before February 28, 1995 shall be determined without reference to the 1996, 
c. 21, s. 47 amendment to subsec. 181.1(1). 


Subsec, 125(5.1) added by 1995, c. 3, subsec. 35(2), applicable to taxation years that 
end after June 1994 except that, in its application to taxation years that begin before 
July 1994, it shall be read as follows: 


(5.1) Notwithstanding subsections (2) to (5), a Canadian-controlled private cor- 
poration’s business limit for a particular taxation year ending in a calendar year 
is the amount, if any, by which its business limit otherwise determined for the 
particular year exceeds the amount determined by the formula 


Bee 
$10,000 D 


Ax 


where 


A is the amount that would, but for this subsection, be the corporation’s busi- 
ness limit for the particular year; 


Income Tax Act, Part I, Division E 


Bis 
(a) where the corporation is not associated with any other corporation in 
the particular year, the lesser of $10,000 and the amount that would, but 
for subsections 181.1(2) and (4), be the corporation’s tax payable under . 
Part I.3 for its preceding taxation year, and ; 


(b) where the corporation is associated with one or more other corpora- 
tions in the particular year, the lesser of $10,000 and the total of all 
amounts each of which would, but for subsections 181.1(2) and (4), be — 
the tax payable under Part I.3 by the corporation or any such other cor- 
poration for its last taxation year ending in the preceding calendar year; 


Cis the number of days in the particular year that are after June 1994; and 
D is the number of days in the particular year. 


Subsec, 35(4) of 1995, c. 3 provides that, notwithstanding any other provision of the 
Act or of the amending legislation, nothing in this amendment shall affect the amount 
of interest payable under the Act in respect of a corporation for any period or ie 
thereof that is before July 1994. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-151R5 (a 
81): Scientific research and experimental development expenditures. 


(6) Corporate partnerships — Where in a taxation year a cor- 
poration is a member of a particular partnership and in the year the 
corporation or a corporation with which it is associated in the year 
is a member of one or more other partnerships and it may reasona- 
bly be considered that one of the main reasons for the separate exis- 
tence of the partnerships is to increase the amount of a deduction of 
any corporation under subsection (1), the specified partnership in- 
come of the corporation for the year shall, for the purposes of this 
section, be computed in respect of those partnerships as if all 
amounts each of which is the income of one of the partnerships for 
a fiscal period ending in the year from an active business carried on 
in Canada were nil except for the greatest of those amounts. 


Related Provisions: 125(6.1)— Corporation deemed member of catioctie 
125(6.2) — Specified partnership income deemed nil. 


(6.1) Corporation deemed member of partnership — For 
the purposes of this section, a corporation that is a member, or is 
deemed by this subsection to be a member, of a partnership that is a 
member of another partnership shall be deemed to be a member of 
the other partnership and the corporation’s share of the income of 
the other partnership for a fiscal period shall be deemed to be equal 
to the amount of that income to which the corporation was directly 
or indirectly entitled. 


(6.2) Specified partnership income deemed nil — Notwith- 
standing any other provision of this section, where a corporation is 
a member of a partnership that was controlled, directly or indirectly 
in any manner whatever, by one or more non-resident persons, by 
one or more public corporations (other than a prescribed venture 
capital corporation) or by any combination thereof at any time in its 
fiscal period ending in a taxation year of the corporation, the in- 
come of the partnership for that fiscal period from an active busi- 
ness carried on in Canada shall, for the purposes of computing the 
specified partnership income of a corporation for the year, be 
deemed to be nil. 

Related Provisions: 125(6.3) — Partnership deemed to be controlled: 256(5.1), 
(6.2) — Controlled directly or indirectly. 


Regulations: 6700 (prescribed venture capital corporation). 


(6.3) Partnership deemed to be controlled — For the pur- 
poses of subsection (6.2), a partnership shall be deemed to be con- 
trolled by one or more persons at any time if the total of the shares 
of that person or those persons of the income of the partnership 
from any source for the fiscal period of the partnership that includes 
that time exceeds '/ of the income of the partnership from that 
source for that period. 


(7) Definitions — In this section, 


“active business carried on by a corporation” means any busi- 
ness carried on by the corporation other than a specified investment 
business or a personal services business and includes an adventure 
or concern in the nature of trade; 

Related Provisions: 129(6)— Investment income from associated corporation 


deemed to be active business income; 248(1) — Definition of “active business” for 
purposes other than s. 125. 
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Selected Cases [subsec. 125(7)“active business”): Galaxy Management Ltd. 
y. R., [2006] 1 C.T.C. 2052 (TCC) (No mere imposition of corporation between em- 
ployer and employee); McCutcheon Farms Ltd. v. MNR, gage 1 fe T.C. 50 (FCTD) 
(Interest on deposits not active business income). 

Interpretation Bulletins: IT-73R6: The small business deduction; IT-243R4: Divi- 
dend refund. to private corporations. 


“Canadian-controlled private corporation” means a private cor- 
poration that is a Canadian corporation other than 


(a) a corporation controlled, directly or indirectly in any manner 
whatever, by one or more non-resident persons, by one or more 
public corporations (other than a prescribed venture. capital cor- 
poration), by one or more corporations described in paragraph 
(c), or by any combination of them, 


(b) a corporation that would, if each share of the capital stock of 
a corporation that is owned by a non-resident person, by a public 
corporation (other than a prescribed venture capital corporation), 
or by a corporation described in paragraph (c). were owned by a 
particular person, be controlled by the particular person, 


(c) a corporation a class of the shares of the capital stock of 
which is listed on a designated stock exchange, or 


(d) in applying subsection (1), paragraphs 87(2)(vv) and (ww) 
(including, for greater certainty, in applying those paragraphs as 
provided under paragraph 88(1)(e.2)), the definitions “excessive 
eligible dividend designation”, “general rate income pool” and 
“Jow rate income pool” in subsection 89(1) and subsections 
89(4) to (6), (8) to (10) and 249(3.1), a corporation ;that has 
made an election under subsection 89(11) and that has not re- 
voked the election under subsection 89(12); 


Related Provisions: 89(4) — GRIP addition on. becoming CCPC; 89(8) — LRIP 
addition on ceasing to be CCPC; 89(11) — Election not to. be CCPC for purposes of 
para. (d); 123.3 — Refundable tax on CCPC’s investment income; 125(1) — Small 
business deduction for CCPC; 136 — Co- operative corporation may be private corpo- 
ration for purposes. of s. 125; 137(7) — Credit union may be private corporation for 
purposes of s. 125; 248(1)Canadian-controlled private corporation” — Definition ap- 
plies to entire Act; 249(3.1) — Deemed year-end on becoming or ceasing to be CCPC; 
251(5) — Control by related groups, options, etc.; 256(5.1), (6.2) — Controlled di- 
rectly or indirectly. 


History: Para. (c) of the definition “Canadian-controlled private corporation” in sub- 
sec. 125(7) amended to substitute “designated stock exchange” for “prescribed stock 
exchange” by 2007, c. 35; para. 68(2)(k), applicable after December 13, 2007. 


Para. (d) added to the definition “Canadian-controlled private corporation” in subsec. 
125(7) by 2007, c. 2, s. 49, applicable’ to taxation years that end after 2005. 


The definition “Canadian-controlled private corporation” in subsec. 125(7) amended by 
2001, c. 17, subsec. 113(2), applicable to taxation years that begin after 1999. The 
definition formerly read: 


“Canadian-controlled private corporation” means a private corporation that is a 
Canadian corporation other than a corporation 


(a) controlled, directly or indirectly in any manner whatever, by one or more 
non-resident persons, by one or more public corporations (other than a pre- 
scribed venture capital corporation), or by any combination thereof, 


(b) that would, if each share of the capital stock of a corporation that is 
owned by a non-resident person or a public corporation (other than a pre- 
scribed venture capital corporation) were owned by a particular person, be 
controlled by the particular person, or 


(c) a class of the shares of the capital stock of which is listed on a prescribed 
stock exchange; 


The definition “Canadian-controlled private corporation” in subsec. 125(7) amended by 
1998, c. 19, subsec. 145(2), applicable after 1995. The definition formerly read: 


“Canadian-controlled private corporation” means a private corporation that is a 
Canadian corporation other than a corporation controlied, directly or indirectly in 
any manner whatever, by oné or more non-resident persons, by one or more pub- 
lic corporations (other than a prescribed venture capital corporation) or by any 
combination thereof; 


Selected Cases [subsec. 125(7)“Canadian-controlled private 
corporation”): Avotus Corp. v. R., (2007].2 C.T.C. 2001 (TCC) (Non-awareness of 
deciding vote did not affect qualification as CCPC); Mimetix Pharmaceuticals Inc. v. 
R., [2003] 3 C.T.C. 72 (FCA) (U.S. parent company had de facto control in 50-50 
shareholding); Silicon Graphics Ltd. y. R., [2002] 3 C.T.C. 527 (FCA) (Company. was 
CCPC even when majority of shares owned by non-residents, where no common con- 
nection between them or inference that they acted together); Parthenon Investments 
Ltd. v. R., [1997] 3 C.T.C. 152 (FCA) (interposition of U.S. company in corporate 
chain did not destroy CCPC status where ultimate control held by Canadian residents); 
Scandia Plate v. R., [1982] C.T.C. 431 (FCTD) (Taxpayer not Canadian-controlled pri- 
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vate corporation when ownership of shares passing from non-resident parent to resident 
manager retained until following taxation year). 


Regulations: 6700 (prescribed venture capital corporation). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-113R4: Bene- 
fits to employees — stock options; IT-243R4: Dividend refund to private corporations; 
IT-458R2: Canadian-controlled private corporation; IT-484R2: Business investment 
losses. 


1.T. Technical News: 3 (Canadian-controlled private corporation); 16 (Parthenon 
Investments case); 25 (Silicon Graphics case and para. (b));'38 (CCPC determina- 
tion — impact of the Sedona decision); A4 (unanimous shareholder agreements and the 
CCPC definition). 


“income of the corporation for the year from an active busi- 
ness” means the total of 


(a) the corporation’s income for the year from an active business 
carried on by it including any income for the year pertaining to 
or incident to that business, other than income for the year from 
a source in Canada that is a property (within the meaning as- 
signed by subsection 129(4)), and 


(b), the amount, if any, included under subsection 12(10.2) in 
computing the corporation’s income for the year; 


Related Provisions: 129(6)— Investment. income from ‘associated corporation 
deemed to be active business. income. 


History: Para. (a) of the definition “income of the corporation for the year from an 
active business” in subsec. 125(7) amended by 1996, c. 21, subsec. 26(3), applicable to 
taxation years that end after June 1995. Para. (a) formerly read: 
(a) the corporation’s income for the year from an active business carried on by it 
including any income for the year pertaining to or incident to that business, other 
than income for the year from a source in Canada that is a property (within the 
meaning assigned by subsection 129(4.1)), and 


The definition “income of the corporation...” in subsec. 125(7) amended by 1994, c. 7, 
Sch. VII (1993, c. 24), subsec. 63(3), applicable to, 1991. et seg. That definition for- 
merly read: 


“income of the corporation for the year from an active business” means the. in- 
come of the corporation for the year from an active business carried on by it 
including any income for the year pertaining to or incident to that business, but 
does not include income for the year from a source in Canada that is a property 
(within the meaning assigned by subsection 129(4.1)); 


Selected Cases [subsec. 125(7)“income of the corporation for the year 
from an active business”): Irving Oil Ltd. v: R.) [2000] 3'C.T.C. 2823 (TCC) (Tax 
refund may constitute active business income). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-243R4: Divi- 
dend refund to. private corporations. 


‘personal services business”? carried on by a corporation in a taxa- 
tion year means a business of providing services where 


(a) an individual who performs services on behalf of the corpo- 
ration (in this definition and paragraph 18(1)(p) referred to as an 
“incorporated employee’), or 


(b) any person related to the incorporated employee 


is a specified shareholder of the corporation and the incorporated 
employee would reasonably be regarded as an officer or employee 
of the person or partnership to whom or to which the services were 
provided but for the existence of the corporation, unless 


(c) the corporation employs in the business throughout the year 
more than five full-time employees, or 


(d) the amount paid or payable to the corporation in the year for 
the services is received or receivable by it from a corporation 
with which it was associated in the year; 


Related Provisions: 18(1)(p) — Limitation on deductions from personal services 
business income; 122.3(1.1) — Restriction on overseas employment tax credit for in- 
corporated employee; 123.4(1)“full rate taxable income”(a)(iii) — PSB income ineligi- 
ble for 13% general corporate rate reduction; 207.6(3) — Retirement compensation ar- 
rangement for incorporated employee; 248(1)‘personal services — business’ — 
Definition applies to entire Act. 


Selected Cases [subsec. 125(7)“personal services business]: Carreau v. 
R., [2008] 1 C.T.C.:2206 (TCC) (Civil law test of. “subordination’); Galaxy 
Management Ltd. v. R., [2006] 1 C.T.C. 2052. (TCC) (No mere imposition of corpora- 
tion between employer and employee); Hughes & Co. Holdings Ltd. v. MNR, [1994] 2 
C.T.C. 170 (FCTD) (“More than five employees” means at least six employees). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-168R3: Ath- 
letes and players employed by football, hockey and similar clubs; IT-189R2: Corpora- 
tions used by practising members of professions; IT-406R2: Tax payable by an inter 
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vives trust; IT-421R2: Benefits to individuals, corporations and shareholders from 
loans or debt. 


1.T. Technical News: 41 (the “more than five full-time employees” test). 


Forms: CPT-1: Request for a ruling as to the status of a worker under the Canada 
Pension Plan or Employment Insurance Act. 


“specified investment business” carried on by a corporation in a 
taxation year means a business (other than a business carried on by 
a credit union or a business of leasing property other than real pro- 
perty) the principal purpose of which is to derive income (including 
interest, dividends, rents and royalties) from property but, except 
where the corporation was a prescribed labour-sponsored venture 
capital corporation at any time in the year, does not include a busi- 
ness carried on by the POL POraOD in the year where 


Proposed Amendment — 125(7)“specified investment 
business” opening words. 


“speci ed investment business”, carried on by 
taxation year, means a business (other than a business carried on 
by a credit union or a business of leasing property other than real 
or immovable property) the principal purpose of which is to de- 
rive income (including interest, dividends, rents and royalties) — 
from property but, except where the corporation was a prescribed 
labour-sponsored venture capital corporation at any time in the 
year, does not include a business carried on by the corporation in 
the year where : 

Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 213, will 


amend the opening words of the definition “specified investment business” in subsec. 
125(7) to read as above, to come into force on Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


(a) the corporation employs in the business throughout the year 
more than 5 full-time employees, or 


(b) any other corporation associated with the corporation pro- 
vides, in the course of carrying on an active business, manage- 
rial, administrative, financial, maintenance or other similar ser- 
vices to the corporation in the year and the corporation could 
reasonably be expected to require more than 5 full-time employ- 
ees if those services had not been provided; 


Related Provisions: 95(1) — Analogous definition of “investment business” for 
FAPI purposes; 125(7)“active business” — No small business deduction for specified 
investment business; 129(4)“income” — Dividend refund available for income from 
specified investment business; 129(6) — Income from associated corporation deemed 
to be active business income; 248(1)“specified investment business” — Definition ap- 
plies to entire Act. 


History: The definition “specified investment business” in subsec. 125(7) amended by 
1998, c. 19, subsec. 145(3), applicable to 1995 er seg. The definition formerly read: 


“specified investment business” carried on by a corporation in a taxation year 
means a business (other than a business carried on by a credit union or a business 
of leasing property other than real property) the principal purpose of which is to 
derive income from property (including interest, dividends, rents or royalties), 
unless 
(a) the corporation employs in the business throughout the year more than 
five full-time employees, or 
(b) in the course of carrying on an active business, any other corporation 
associated with it provides managerial, administrative, financial, mainte- 
nance or other similar services to the corporation in the year and. the corpora- 
tion could reasonably be expected to require more than five full-time em- 
ployees if those services had not been provided; 
Selected Cases [subsec. 125(7)“specified investment business”): Baker v. 
R., [2005] 3 C.T.C, 135 (FCA) (Four hours per day part-time, not full-time); Lerric 
Investments Corp. v..R., [2001] 2 C.T.C. 84 (FCA); aff’ g [1999] 2 C.T.C. 2714 (TCC) 
(No double-counting of employees for purposes of “specified investment business” 
test). 
Regulations: 6701 (prescribed labour-sponsored venture capital corporation). 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-189R2: Corpo- 
rations used by practising members of professions; IT-243R4: Dividend refund to pri- 
vate corporations; IT-406R2: Tax payable by an inter vivos trust. 


1.T. Technical News: 41 (the “more than five full-time employees” test). 


“specified partnership income” of a corporation for a taxation 
year means the amount determined by the formula 


A+B 


Income Tax Act, Part I, Division E 


where 


A. is the total of all amounts each of which is an amount in respect 
of a partnership of which the corporation was a member in the 
year equal to the lesser of ‘ 


(a) the total of all amounts each of which is an amount in 
respect of an active business carried on in Canada by the cor- 
poration as a member of the partnership determined by the 
formula 


G-H 
where 


G is the total of all amounts each of which is the corpora- 
tion’s share of the income (determined in accordance with 
subdivision j of Division B) of the partnership for a fiscal 
period of the business that ends in the year or an amount 
included in the corporation’s income for the year from the 
business because of subsection 34.2(5), and 


H is the total of all amounts deducted in computing the cor- 
poration’s income for the year from the business (other 
than amounts that were deducted in computing the in- 
come of the partnership from the business), and 


(b) the amount determined by the formula 


K 
Ke 
/ L 
where 
K is the total of all amounts each of which is the corpora- 
tion’s share of the income (determined in accordance with 
subdivision j of Division B) of the partnership for a fiscal 
period ending in the year from an active business carried 
on in Canada, 


L is the total of all amounts each of which is the income of 
the partnership for a fiscal period referred to in paragraph 
(a) from an active business carried on in Canada, and 


M is the lesser of 
(i) $500,000, and 


(ii), the product obtained when $1,370 is multiplied by 
the total of all amounts each of which is the number of 
days in a fiscal period of the partnership that ends in 
the year, and 


Bis the lesser of 


(a) the total of the amounts determined in respect of the cor- 
poration for the year under subparagraphs (1)(a)(iii) and (iv), 
and 


(b) the total of all amounts each of which is an amount in 
respect of a partnership of which the corporation was a mem- 
ber in the year equal to the amount determined by the 
formula 


NO) 
where 


N is the amount determined in respect of the partnership for 
the year under paragraph (a) of the description of A, and 


O is the amount determined in respect of the partnership for 
the year under paragraph (b) of the description of A; 
Related Provisions: 125(6) — Corporate partnerships; 125(6.2) — Specified part- 
nership income deemed nil; 257 — Formula cannot calculate to less than zero. See also 
at end of s. 125. 
History: The description of M in the definition “specified partnership income” in sub- 
sec. 125(7) amended by 2009, c. 2, subsec. 39(4) to. substitute “$500,000” for 
“$400,000” and “$1,370” for “$1,096”, applicable to fiscal periods of a partnership that 
end after 2008. 
The description of M in the definition “specified partnership income” in subsec. 125(7) 
amended by 2007, c. 2, subsec. 33(5), applicable to partnership fiscal periods that end 
after 2006. The description of M formerly read: 
M_ is the lesser of 


(i) $300,000, and 
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(ii) the product obtained when $822 is multiplied by the total of all 
amounts each of which is the number of days in a fiscal period of the , 
partnership that ends in the year, and 
The description of M in subsec. 125(7) amended by 2003, c. 15, subsec. 79(2) (itself 
amended by 2005, c. 19, subsecs. 56(3) and (4), deemed to have come into force on 
June 19, 2003), applicable to 2003 et seg. except that, for taxation years that begin 
before 2005, the references to “$300,000” and “$822” are to be read 


(a) for fiscal periods of a partnership that end in a corporation’s 2003 taxation year, 
as “$225,000” and “$617”, respectively; and 
(b) for fiscal periods of a partnership that end in a corporation’s 2004 taxation year, 
__.as “$250,000” and “$685”, respectively. 
The description of M formerly read: 
M_is the lesser of 
(i) $200,000 and 
(ii) the product obtained when $548 is multiplied by. the total of all 


amounts each of which is the number of days contained in a fiscal pe- 
riod of the partnership ending in the’ year, and 
The description of G in the definition “specified partnership income” in subsec. 125(7) 
amended by 1996, c. 21, subsec. 26(4), applicable to 1995 et seq. The description of G 
formerly read: 
G._is the total of all amounts each, of Shih is the corporation’s share of the 
income (determined in accordance with subdivision j of Division B) of the 
partnership for a fiscal period ending in the year from the business, and 


Para. (a) of the description of A, and the description of K, in the definition “specified 
partnership income” in subsec. 125(7) substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 100(1), (2) applicable to 1985 et seg. Those portions formerly read: 


(a) the total of all amounts each of which is the corporation’s share of the income 
(determined in accordance with subdivision j of Division B) of the partnership 
for a fiscal period ending in the year from an active business carried on’ in Can- 
ada by it as a member of the partnership, and 


K is the amount determined under paragraph (a), 
Interpretation Bulletins: IT-73R6: The small business deduction. 


“specified partnership loss” of a corporation for a taxation year 
means the total of all amounts each of which is an amount in re- 
spect of a partnership of which the corporation was a member in the 
year determined by the formula 


A+B 
where 


A is the total of all amounts each of which is the corporation’ s 
share of the loss (determined in accordance with subdivision j of 
Division B) of the partnership for a fiscal period ending in the 
year from an active business carried on in Canada by the corpo- 
ration as a member of the partnership, and 


B is the total of all amounts each of which is an amount deter- 
mined by the formula 


G-—H 
where 


G is the amount determined for H in the definition “specified 
partnership income” in this subsection for the year in respect 
of the corporation’s income from an active business carried 
on in Canada by the corporation as a member of the partner- 
ship, and 


H_ is the amount determined for G in the definition “specified 
partnership income” in this subsection for the year in respect 
of the corporation’s share of the income from the business. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

History: The definition “specified partnership loss” in subsec. 125(7) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 100(3), applicable to 1985 et seq. That defini- 
tion formerly read: 

“specified partnership loss” of a corporation for a taxation year means the total 

of all amounts each of which is an amount in respect of a partnership of which 

the corporation was a member in the year equal to the corporation’s share of a’ 

loss (determined in accordance with subdivision j of Division B) of the partner- 

ship for‘a fiscal’ period, ending in the year from an active business carried on in 

Canada by it as a member of the partnership. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


Related Provisions [subsec. 125(7)]: 48.1 — Election to trigger capital gains 
exemption on ceasing to be CCPC, 


S.125.1(1)(b) Gi) 


(8)—(15) [Repealed under former Act] 


Definitions [s. 125]: “active business” — 125(7) (see also “income from ...”), 
248(1); “amount”, “assessment” — 248(1); “associated” — 256; “business” — 248(1); 
“business limit” — 125(2)—(5); “calendar year” — Interpretation Act 37(1)(a); “Can- 
ada” — 255; “Canadian-controlled private corporation” — 125(7), 248(1); “carrying 
on business” — 253; “class” — 248(6); “controlled directly or indirectly” — 256(5.1), 
(6.2); “corporation” — 248(1), Interpretation, Act 35(1);. “credit. union” — 137(6), 


248(1); “designated stock exchange” — 248(1), 262; “dividend”, “employee” — 
248(1); “fiscal period” — 249(2)(b), 249.1; “immovable” — Quebec. Civil Code art. 
900-907; “in Canada” — 255; “income from active business” — 125(7); “incorporated 


employee” —.125(7); “Minister”, “non-resident” — 248(1); “Parliament” — Interpre- 
tation Act 35(1);, “person”? — 248(1); “personal services business” — 125(7), 248(1); 
“prescribed”? — 248(1);: “prescribed labour-sponsored venture capital corporation” — 
Reg. 6701; “prescribed venture capital corporation” — Reg. 6700; “private corpora- 
tion” — 89(1),. 136, 248(1); “property” — 248(1); “public corporation” — 89(1), 
248(1); “relevant factor”, “share” — 248(1); “small business deduction rate” — 
125(1.1); “specified investment business” — 125(7), 248(1); “specified partnership in- 


come”, “specified partnership loss” — 125(7); “specified shareholder” — 248(1); “tax- 


able dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 
249; “writing’?— Interpretation Act 35(1). 


125.1. (1). Manufacturing and processing — profits 
deductions [M&P credit] — There may be deducted from the 
tax otherwise payable under this Part by a corporation for a taxation 
year an amount equal to the corporation’s general rate reduction 
percentage for the’ taxation year (within the meaning’ assigned) by 
subsection 123.4(1)) multiplied by the lesser of 


(a) the amount, if any, by which the corporation’s Canadian 
manufacturing and processing profits for the year exceed, where 
the corporation was a Canadian-controlled private corporation 
throughout the year, the least of the amounts determined under 
paragraphs, 125(1)(a) to (c) in respect of the corporation for the 
year, and 


(b) the amount, if any, by which the corporation’s taxable in- 
come for the year exceeds the total of 


(i) where the corporation was a Canadian-controlled private 
corporation throughout the year, the least of the amounts de- 
termined under paragraphs 125(1)(a) to (c) in respect of the 
corporation for the year, 


(ii): '% of the:total of the amounts that would be deductible 
under subsection 126(2) from the tax for the year otherwise 
payable under this Part by the corporation if those amounts 
were determined without reference to section 123.4, and 


_ Proposed Amendment +125. 1(1)(b)(ii) 


ii). ‘the amount determined. by multiplying the total of the’ 
amounts that would be. deductible under subsection 126(2) — 
from the tax for the year otherwise payable under this Part — 
by it, if those amounts were determined without reference — 
co) section 123.4, by the relevant factor for the year, and 
Aepiicaton The July 16, 2010 draft legislation (Part 1 — technical), subsec. 79(1), 
will cen gee aren 425, seinen to read as above, — to -_ et = 


1 penny a per rmanent eobisinen outside Cotad | is typically. 
province, aig the corporation's FTCs are grossed-up by a. 
uis income was, pubiect to tax ata rate of 40%. Subperas 
graph is, 
the context of the reductions i in the ede oe: corporate income tax rate for the 
2003 and. subsequent taxation years. Under the definition of “relevant factor” that i is 
see in Subisestion 248(1),. the facton for egal eNy that end atest 2002 and 


fter "2009 will take into account ihe, ‘general rate reduction ei prita that 
a corporation’ s taxation year as provided i in section 123.4. For example, if 


nae to ihe 2010 calendar year, its relevant fac- : 


calendar years ; th different edeval nad corporate i income tax rates. This abaeadec - 
ment is made in the course of the review of provisions in the Income Tax Act that 
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assume a specific underlying corporate income tax rate in the context of the reduc- _ 
tions in the general federal corporate income tax rate, as was announced in th 
nomic Statement delivered on October 30, 2007. The review of other such pr 
continues and any other amendments will be announced upon completion 
review. _ es - ae 2 


(iii) where the corporation was a Canadian-controlled private 
corporation throughout the year, its aggregate investment in- 
come for the year (within the meaning assigned by subsec- 
tion 129(4)). 


Selected Cases [para. 125.1(1)(b)]: Lehman Bookbinding Ltd. vy. MNR, [1995] 2 
C.T.C. 129 (FCTD) (Critical element was not whether there was manufacturing and 
processing, but whether activity was in respect of goods for sale). 


Related Provisions: 125.1(2) — Credit for generating electrical energy; 136(1) — 
Cooperative can be private corporation for 125.1; 137(7) — Credit union can be private 
corporation for 125.1; 182 — Tobacco manufacturing surtax. 


History: The opening words of subsec. 125.1(1) amended by 2006, c. 4, subsec. 74(1), 
in force June 22, 2006. The opening words formerly read: 


(1) There may be deducted from the tax otherwise payable under this Part by a 
corporation for a taxation year an amount equal to 7% of the lesser of 


Subpara. 125.1(1)(b)(ii) amended by 2001, c. 17, subsec. 114(1), applicable to 2001 et 
seq. The subpara. formerly read: 


(ii) '/s of the total of amounts deducted under subsection 126(2) from the tax for 
the year otherwise payable under this Part by the corporation, and 


Subpara. 125.1(1)(b)(iii) amended by 1996, c. 21, s. 27, applicable to taxation years 
that end after June 1995. Subpara. (iii) formerly read: 


(iii) where the corporation was a Canadian-controlled private corporation 
throughout the year, the amount determined under clause 129(3)(a)(i)(B) in re- 
spect of the corporation for the year. 


That portion of subsec. 125.1(1) preceding para. (a) amended to substitute “7% for 
“S%" by 1994, c. 7, Sch. VII (1993, c. 24), s. 64, applicable to 1993 et seq. except 
that, in its application to taxation years commencing before 1994, the reference in the 
subsec, to “7%” shall be read as a reference to the total of 


(a) that proportion of 5% that the number of days in the year that are before 1993 is 
of the number of days in the year, 


(b) that proportion of 6% that the number of days in the year that are in 1993 is of 
the number of days in the year, and 


(c) that proportion of 7% that the number of days in the year that are after 1993 is 
of the number of days in the year. 


Selected Cases [subsec. 125.1(1)]: /rving Oil Lid. v. R., [2002] 1 C.T.C. 191 
(FCA); aff g [2000] 3 C.T.C. 2823 (TCC) (Refund interest on taxes paid under protest 
was active business income); Allarcom Pay Television Ltd. y. R., [2000] 1 C.T.C. 273 
(FCA); aff g [1996] 3 C.T.C. 2608 (TCC) (Cable TV contracts were supply of services, 
not goods); Publi-Hebdos Inc, v. Canada, [1995] 2 C.T.C. 330 (FCTD) (Free newspa- 
pers not held for sale or lease); Tenneco Canada Inc. v. Canada, [1991] 1 C.T.C. 323 
(FCA) (Taxpayer carrying on servicing business not manufacturing or processing 
goods for sale in Canada); Nowsco Well Service Ltd. v. Canada, [1990] 1 C.T.C. 416 
(FCA) (Taxpayer in well-servicing business allowed to claim manufacturing and 
processing deduction); Dixie X-Ray Associates Ltd. v. R., [1988] 1 C.T.C. 69 (FCTD) 
(Manufacturing and processing credit disallowed when substance of business is provi- 
sion of services); Canadian Marconi Co. v. R., [1986] 2 C.T.C. 465 (SCC) (Short-term 
investment earnings are income from active business; “Canadian manufacturing and 
processing profits” not restricted to income from manufacturing or processing); Levi 
Strauss of Canada Inc. v. R., [1982] C.T.C. 65 (FCA) (Manufacturing and processing 
deduction reduced when services rendered by contractor not considered as taxpayer’s 
“cost of labour’). 

Interpretation Bulletins: IT-145R: Canadian manufacturing and processing prof- 
its — reduced rate of corporate tax. 

Forms: T2 SCH 27: Calculation of Canadian manufacturing and processing profits 
deduction; T2 SCH 300: Newfoundland and Labrador manufacturing and processing 
profits tax credit; T2 SCH 320: PEI manufacturing and processing profits tax credit; T2 
SCH 321: PEI corporate investment tax credit; T2 SCH 344: Nova Scotia manufactur- 
ing and processing investment tax credit; T2 SCH 381: Manitoba manufacturing invest- 
ment tax credit; T2 SCH 402: Saskatchewan manufacturing and processing investment 
tax credit; T2 SCH 404: Saskatchewan manufacturing and processing profits tax reduc- 
tion; T2 SCH 426: B.C. manufacturing and processing tax credit; T2 SCH 440: Yukon 
manufacturing and processing profits tax credit; T2 SCH 460: NWT investment tax 
credit, T2 SCH 480: Nunavut Territory investment tax credit. 


(2) Electrical energy and steam — A corporation that gener- 
ates electrical energy for sale, or produces steam for sale, in a taxa- 
tion year may deduct from its tax otherwise payable under this Part 
for the year an amount equal to the corporation’s general rate reduc- 
tion percentage for the taxation year (within the meaning assigned 
by subsection 123.4(1)) multiplied by the amount determined by the 
formula 


Income Tax Act, Part I, Division E 


where . 
A is the amount, if any, that would, if the definition “manufactur- | 


A-B | 


ing or processing” in subsection (3), and in subsection 1104(9) : 
of the Income Tax Regulations, were read without reference to | 
paragraph (h) of those definitions (other than for the purpose of | 
applying section 5201 of the Income Tax Regulations) and if - 


subsection (5) applied for the purpose of subsection (1), be the ) 
lesser of 


(a) the amount determined under paragraph (1)(a) in respect 
of the corporation for the year, and 


(b) the amount determined under paragraph (1)(b) in respect 
of the corporation for the year; and 


B is the amount, if any, that is the lesser of 


(a) the amount determined under paragraph (1)(a) in respect 
of the corporation for the year, and 


(b) the amount determined under paragraph (1)(b) in respect 
of the corporation for the year. 


Related Provisions: 125.1(5) — Interpretation; 257 — Formula cannot calculate to 
less than zero. 


History: The portion of subsec. 125.1(2) before the formula amended by 2006, c. 4, 
subsec. 74(2), in force June 22, 2006. That portion formerly read: ; 


(2) A corporation that generates electrical energy for sale, or produces steam for 
sale, in a taxation year may deduct from its tax otherwise payable under this Part 
for the year 7% of the amount determined by the formula 


The portion of subsec, 125.1(2) before the formula amended by 2001, c. 17, subsec. 
114(2), applicable to taxation years that end after 1999 except that, in its application to 
such a taxation year that begins before 2002, the reference to “7%” shall be read as a 
reference to the total of 


(a) 0% multiplied by the number of days in the year that are before 1999, 


(b) in the case of a corporation that in 1999 generated electrical energy for sale, or 
produced steam for use in the generation of electrical energy for sale, that propor- 
tion of 1% that the number of days in the taxation year that are in the 1999 calen- 
dar year is of the number of days in the taxation year, 


(c) in the case of a corporation to which para. (b) does not apply, 0% multiplied by 
the number of days in the taxation year that are in the 1999 calendar year, 


(d) that proportion of 3% that the number of days in the taxation year that are in the 
2000 calendar year is of the number of days in the taxation year, 


(e) that proportion of 5% that the number of days in the taxation year that are in the 
2001 calendar year is of the number of days in the taxation year, 


(f) that proportion of 7% that the number of days in the taxation year that are in the 
2002 calendar year is of the number of days in the taxation year, and 


(g) that proportion of 7% that the number of days in the taxation year that are in the 
2003 calendar year is of the number of days in the taxation year. 


That portion formerly read: 


(2) Generating electrical energy for sale — A corporation that generates elec- 
trical energy for sale, or produces steam for use in the generation of electrical 
energy for sale, in a taxation year may deduct from its tax otherwise payable 
under this Part for the year 7% of the amount determined by the formula 


Subsec. 125.1(2) added by 2000, c. 19, subsec. 34(1), applicable to taxation years that 
end after 1998 except that, in its application to such a taxation year that begins before 
2002, the reference to “7%” shall be read as a reference to the total of 


(a) 0% multiplied by the number of days in the year that are before 1999, 


(b) that proportion of “1%” that the number of days in the taxation year that are in 
the year is of the number of days in the taxation year, 


(c) that proportion of “3%” that the number of days in the taxation year that are in 
the 2000 calendar year is of the number of days in the taxation year, 


(d) that proportion of “5%” that the number of days in the taxation year that are in 
the 2001 calendar year is of the number of days in the taxation year, 

(e) that proportion of “7%” that the number of days in the taxation year that are in 
the 2002 calendar year is of the number of days in the taxation year, and 


(f) that proportion of “7%” that the number of days in the taxation year that are in 
the 2003 calendar year is of the number of days in the taxation year. 


(3) Definitions — In this section, 


“Canadian manufacturing and processing profits” of a corpora- 
tion for a taxation year means such portion of the total of all 
amounts each of which is the income of the corporation for the year 
from an active business carried on in Canada as is determined under 
tules prescribed for that purpose by regulation made on the recom- 
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mendation of the Minister of Finance to be applicable to the manu- 
facturing or processing in Canada of goods for sale or lease; and 
Selected Cases [subsec. 125.1(3)“Canadian manufacturing and process- 
ing profits”): Mont-Sutton Inc. v. R., [2000] 1 C.T.C. 311 (FCA) (No “rental” of 
snow at ski resort; “surface construction” considered); Industrial Forestry Service Ltd. 
y. MNR, [1992] 1 C.T.C. 2182 (TCC) (Creation of digital maps and aerial triangulation 
qualified for manufacturing and processing deduction); Crown Tire Service Ltd. v. R., 
[1983] C.T.C. 412 (FCTD) (Repair contracts where ownership of equipment retained 
by customers do not constitute manufacturing or processing of goods for sale or lease); 
R. y. McGraw-Hill Ryerson Ltd., [1982] C.T.C. 167 (FCA) (Taxpayer retaining control 
over quality of products allowed to claim manufacturing and processing deduction); 
Canadian Clyde Tube Forgings Ltd. v. R., [1982] C.T.C. 21 (FCA) (Amount paid to 
contractor for service not normally rendered by taxpayer’s employees not included in 
“cost of labour’); Canadian Wirevision Ltd. y. R., [1979] C.T.C. 122 (FCA) (Taxpayer 
not entitled to deduction since television and radio signals not “goods”); St. Catharines 
Standard Ltd. v. R., [1978] C.T.C. 258 (FCTD) (Salaries to employees of newspaper 
publisher included in calculation of manufacturing and processing credit). 


Regulations: 5200-5204 (Canadian manufacturing and processing profits). 


Interpretation Bulletins: IT-145R: Canadian manufacturing and processing prof- 
its — reduced rate of corporate tax. 


“manufacturing or processing” does not include 
(a) farming or fishing, 


(b) logging, 
(c) construction, 


(d) operating an oil or gas well or extracting petroleum or natu- 
ral gas from a natural accumulation of petroleum or natural gas, 


(e) extracting minerals from a mineral resource, 


(f) processing 
(i) ore (other than iron ore or tar sands ore) from a mineral 
resource located in Canada to any stage that is not beyond 
the prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource located in Canada to any 
stage that is not beyond the pellet stage or its equivalent, or 


(iii) tar sands ore from a mineral resource located in Canada 
to any stage that is not beyond the crude oil stage or its 
equivalent, 


(g) producing industrial minerals, 
(h) producing or processing electrical energy or steam, for sale, 


(i) processing natural gas as part of the business of selling or 
distributing gas in the course of operating a public utility, 


(j) processing heavy crude oil recovered from a natural reservoir 
in Canada to a stage that is not beyond the crude oil stage or its 
equivalent, 


(k) Canadian field processing, or 


(1) any manufacturing or processing of goods for sale or lease, if, 
for any taxation year of a corporation in respect of which the 
expression is being applied, less than 10% of its gross revenue 
from all active businesses carried on in Canada was from 


(i) the selling or leasing of goods manufactured or processed 
in Canada by it, and 


(ii) the manufacturing or processing in Canada of goods for 
sale or lease, other than goods for sale or lease by it. 


Related Provisions: 127(11)(a) — Meaning of “manufacturing or processing” for 
investment tax credit purposes; Reg. 1104(9) — Definition of manufacturing or 
processing for Class 29 purposes. 


History: Paras. (d) to (k) of the definition “manufacturing, or processing” in subsec. 
125.1(3) amended by 1997, c. 25, s. 33, applicable to taxation years that begin after 
1996. Paras. (d) to (k) formerly read: 


(d) operating an oil or gas well, extracting petroleum or natural gas from a natu- 
ral accumulation thereof or processing heavy crude oil recovered from a natural 
reservoir in Canada to a stage that is not beyond the crude oil stage or its 
equivalent, 


(e) extracting minerals from a mineral resource, 


(f) processing ore (other than iron ore or tar sands) from a mineral resource lo- 
cated in Canada to any stage that is not beyond the prime metal stage or its 
equivalent, 


(g) processing iron ore from a mineral resource located in Canada to any stage 
that is not beyond the pellet stage or its equivalent, 


S.125.1 


(h) processing tar sands from a mineral resource located in Canada to any stage 
that is not beyond the crude oil stage or its equivalent, 


(i) producing industrial minerals other than sulphur produced by processing natu- 
ral gas, 


(j) producing or, processing electrical energy or steam, for sale, 


(k) processing gas, if such gas is processed as part of the business of selling or 
distributing gas in the course of operating a public utility, or 


Paras. (f) to (h) of “manufacturing or processing” in subsec. 125.1(3) amended by 
1994, c. 7, Sch. If (1991, c. 49), s. 101, to add “located in Canada” in (f) and (g) and 
“from a mineral resource located in Canada” in (h), applicable to 1990 et seq. 


Selected Cases [subsec. 125.1(3)“manufacturing or processing”): Mont- 
Sutton Inc. v. R., [2000] 1 C.T.C. 311 (FCA) (No “rental” of snow at ski resort; “sur- 
face construction” considered); Qit-Fer et Titane Inc. v. Canada, [1996] 2 C.T.C. 30 
(FCA) (Gerund and infinitive forms of verbs have same meaning); R. v. Nova 
Construction Co. Ltd., [1986] 1 C.T.C. 68 (FCA) (Credit refused where profits from 
product not derived from manufacturing or processing); Halliburton Services Ltd. v. R., 
[1985] 2 C.T.C. 52 (FCTD) (Profit on processing of product considered manufacturing 
or processing profit); Nova Scotia Sand and Gravel Ltd. v. R., [1980] C.T.C. 378 
(FCA) (Taxpayer excavating sand and gravel allowed manufacturing and processing 
credit). 


Interpretation Bulletins: IT-92R2: Income of contractors; IT-145R: Canadian man- 
ufacturing and processing profits — reduced rate of corporate tax; IT-411R: Meaning 
of “construction”. 


1.T. Technical News: 8 (pre-delivery service of new vehicles); 19 (Canadian manu- 
facturing and processing profits — change to Interpretation Bulletin IT-145R). 


(4) Determination of gross revenue — For the purposes of 
paragraph (1) of the definition “manufacturing or processing” in 
subsection (3), where a corporation was a member of a partnership 
at any time in a taxation year, 


(a) there shall be included in the gross revenue of the corpora- 
tion for the year from all active businesses carried on in Canada, 
that proportion of the gross revenue from each such business 
carried on in Canada by means of the partnership, for the fiscal 
period of the partnership coinciding with or ending in that year, 
that the corporation’s share of the income of the partnership 
from that business for that fiscal period is of the income of the 
partnership from that business for: that fiscal period; and 


(b) there shall be included in the gross revenue of the corpora- 
tion for the year from all activities described in subparagraphs 
(1)() and (ii) of the definition “manufacturing or processing” in 
subsection (3), that proportion of the gross revenue from each 
such activity engaged in in the course of a business carried on by 
means of the partnership, for the fiscal period of the partnership 
coinciding with or ending in that year, that the corporation’s 
share of the income of the partnership from that business for that 
fiscal period is of the income of the partnership from that busi- 
ness for that fiscal period. 


(5) Interpretation — For the purpose of the description of A in 
subsection 125.1(2)°and for the purpose of applying the Income Tax 
Regulations (other than section 5201 of the Regulations) to that 
subsection other than the description of B, 


(a) electrical energy and steam are deemed to be goods; and 


(b) the generation of electrical energy for sale, and the produc- 
tion of steam for sale, are deemed to be, subject to paragraph (1) 
of the definition “manufacturing or processing” in subsection 
(3), manufacturing or processing. 
History: Paras. 125.1(5)(a) and (b) amended by 2001, c, 17, subsec. 114(3), applicable 
to taxation years that end after 1999. Those paras, formerly read; 
(a) electrical energy is deemed to be a good; and 


(b) the generation of electrical energy for sale, or the production of steam for use 
in the generation of electrical energy for sale, is deemed to be, subject to para- 
graph (1) of the definition “manufacturing or processing” in subsection (3), man- 
ufacturing or processing. 


Subsec. 125.1(5) added by 2000, c. 19, subsec. 34(2), applicable to taxation years that 
end after 1998. 


Selected Cases [s. 125.1]: Range Grain Co. v. R., [1997] 2 C.T.C. 227 (FCTD) 
(Gross revenues of commission agent do not include funds provided by principal to 
carry out contracts); NRB Inc. v. Canada, [1993] 1 C.T.C. 2435 (TCC) (Amounts paid 
to subcontractors included in computing cost of manufacturing and processing labour), 
International Petrodata Inc v. Canada, [1993] 1 C.T.C. 2189 (TCC) (Compilation of 
technical data recorded on computer tapes and microfiches was manufacturing or 
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processing); Rolls Royce (Canada) Ltd. v. Canada, [1993] 1 C.T.C. 272 (FCA); leave 
to appeal to SCC refused (1993), 158. N.R. 400 (note) (Rebuilding motors not manufac- 
turing or processing); Lomex Inc. v. MNR, [1992] 2 C.T.C. 2678 (TCC) (Picking up 
and transporting raw materials to plant was “receiving” raw materials for manufactur- 
ing and processing under para. 5202(a)(ii) of Regulations); Nettoyeurs Shefford Inc. y. 
MNR, [1992] 2 C.T.C. 2353 (TCC) (Laundry business not manufacturing or 
processing); Tuyauteries Saglac Inc. v. MNR, [1992] 2 C.T.C. 2307 (TCC) (Custom- 
izing and installing piping was manufacturing and processing); Hawboldt Hydraulics 
(Canada) Inc. Estate (Trustee of) v. Canada, [1992] 2 C.T.C. 363 (FCTD) (Equipment 
used to manufacture replacement parts was used in manufacturing, or processing goods 
for sale); Tenneco. Canada Inc. v. Canada, [1991] 1 C.T.C. 323 (FCA) (Assembling 
parts produced elsewhere not manufacturing despite adjustments made to parts). 


Definitions [s. 125.1]: “amount”, “business” — 248(1); “Canadian-controlled pri- 
vate corporation” — 125(7), 248(1); “Canadian field processing” — 248(1); “Canadian 
manufacturing and processing profits” — 125.1(3); “corporation” — 248(1), Interpre- 
tation Act 35(1); “general rate reduction percentage” — 123.4(1); “gross revenue” — 
125.1(4), 248(1); “manufacturing or processing” — 125.1(3); “mineral resource”, “oil 
or gas well’, “relevant factor”, “tar sands” — 248(1); “taxable income” — 2(2), 
248(1); “taxation year’ — 249. 


125.11 [Repealed] 
History: S. 125.11 repealed by 2003, c. 28, subsec. 13(2), applicable to taxation years 
that begin after 2006. S. 125.11 formerly read: 
125.11 (1) Definitions — The following definitions apply in section 123.4 and 
this section. 


“resource rate reduction percentage”, of a corporation for a taxation year, is the 
total of 
(a) that proportion of 1% that the number of days in the taxation year that are 
in 2003 is of the number of days in the taxation year, 


(b) that proportion of 2% that the number of days in the taxation year that 
are in 2004 is of the number of days in the taxation year, 


(c) that proportion of 3% that the number of days in the taxation year that are 
in 2005 is of the number of days in the taxation year, 


(d) that proportion of 5% that the number of days in the taxation year that 
are in 2006 is of the number of days in the taxation year, and 

(e) that proportion of 7% that the number of days in the taxation year that are 
after 2006 is of the number of days in the taxation year. 


“taxable resource income”, of a taxpayer for a taxation year, is the lesser of the 
taxpayer’s taxable income for the taxation year and the amount determined by 
the formula 


3(A/B) + C—D 
where 


A is the total of all amounts each of which is deducted by the taxpayer under 
paragraph 20(1)(v.1) in computing the taxpayer’s income for the taxation 
year; 

B_ is the percentage that is the total of 


(a) that proportion of 100% that the number of days in the taxation year 
that are before 2003 is of the number of days in the taxation year, 


(b) that proportion of 90% that the number of days in the taxation year 
that are in 2003 is of the number of days in the taxation year, 


(c) that proportion of 75% that the number of days in the taxation year 
that are in 2004 is of the number of days in the taxation year, 
(d) that proportion of 65% that the number of days in the taxation year 
that are in 2005 is of the number of days in the taxation year, and 
(e) that proportion of 35% that the number of days in the taxation year 
that are in 2006 is of the number of days in the taxation year; 

C is the total of all amounts included in computing the taxpayer’s income for 

the taxation year under paragraph 59(3.2)(b) or (c); and 


D is the total of all amounts deducted by the taxpayer under any of sections 65 
to 66.7, other than subsections 66(4), 66.21(4) and 66.7(2) and (2.3), of this 
Act, and subsections 17(2) and (6) and section 29 of the Income Tax Appli- 
cation Rules, in computing the taxpayer’s income for the taxation year, 


Proposed Amendment —1 25. 1 1(1)"taxable resource income” 


“taxable resource income”, of a taxpayer for. a taxation year, is the lesser a 


(a) the amount, if. any, by which the taxpayer’s taxable i income for the. 
taxation year exceeds 100/16 of the amount deducted under subsection 
_ 125(1) from the taxpayer’ S tax prheeine payable under this P; rt 
en aa |p 


(ah the amount determined by he, formula : 


Income Tax Act, Part I, Division E 


formula: 3(A/B) + c_ D. A conescns ‘the ‘deduee 
under paragraph 20(1)(v.1). , is a reduction sa re: 


received a small business 2 Cana -under eubeceti 


this rate reduction. The result is that a taxpayer’ » c 

now be the lesser of two amounts. The first amount is the taxpayer’s taxabi 
come for the year less 100/16 of the amount the taxpay' deducted from: ta 
ble pursuant to subsection 

3(A/B) + = 
contained in this 
100/16 of the amount deducted from tax otherwise payable pursuant 
125(1). This amendment ensures that resource income e: G 
benefit from one rate reduction. _ : 


(2) Resource deduction — There may be deducted from a corporation’s tax 
otherwise payable under this Part for a taxation year [2003-06 only — ed.] the 
product obtained by multiplying the corporation’s resource rate reduction per- 
centage for the taxation year by the corporation’s taxable resource income for the 
taxation year. 


S. 125.11 added by 2003, c. 28, subsec. 13(1), applicable to 2003 et seq. except that, 
for those taxation years that begin before June 9, 2003, the value of C in the formula in 
the definition “taxable resource income” in subsec. 125.11( 1) is deemed to be nil. 


125.2 (1) Deduction of [pre-1992] Part VI tax — There may be 
deducted in computing the tax payable under this Part for a taxation 
year by a corporation that was throughout the year a financial insti- 
tution (within the meaning assigned by section 190) an.amount 
equal to such part as the corporation claims of its unused Part VI 
tax credits for any of its 7 immediately preceding taxation years 
ending before 1992, to the extent that that amount does not exceed 
the amount, if any, by which 


(a) its tax payable under this Part (determined without reference 
to this section) for the year 
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exceeds the total of 


(b) the amount that would, but for subsection 190.1(3), be its tax 
payable under Part VI for the year, and 


(c) the lesser of its Canadian surtax payable (within the meaning 
assigned by subsection 125.3(4)) for the year and the amount 
that would, but for subsection 181.1(4), be its tax payable under 
Part I.3 for the year. 
Related Provisions: 181.1(4)-(7) — Credit of surtax against Part VI tax after 1991. 
See also at end of 125.2. 


History: Subsec. 125.2(1) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 
65(1), applicable to 1992 et seg. and, where a corporation elected under subsection 
111(2) (of the amending legislation — see under subsec. 190.1(2)) to have subsection 
111(1) (of the amending legislation) apply to its taxation years ending in 1991, to all 
such years except that ip its application to such years, subsec. 125.2(1) shall be read 
without reference to: 

(a) the expression “the total of”, 

(b) the word “and” at the end of para. 125.2(1)(b), and 

(c) para. 125.2(1)(c), 
and the reference therein to “1992” shall be read as “1991”. Subsec. 125.2(1) formerly 
read: ' 

(1) There may be deducted from the tax otherwise payable under this Part for a 

taxation year by a corporation that was throughout the year a financial institution 

(within the meaning assigned by section 190) an amount equal 'to the total of 

(a) its tax payable. under Part VI for the year, and 


(b) such: part of its unused Part VI tax credits for the seven taxation years 
immediately preceding and the three taxation years immediately following 
the year as the corporation may claim. 


Special Application: 1994, c. 7, Sch. II (1991, c, 49), s. 102 provides that in its 
application to corporations described in para. (d) or (e) of the definition “financial insti- 
fution” in subsec. 190(1), for taxation years beginning before February 21,'1990, sub- 
sec. 125.2(1) shall be read as follows: 


“125,2(1) There may be deducted from the tax otherwise payable under this, Part 
for a taxation year by a corporation that was throughout the year a financial insti- 
tution (within the meaning assigned by section 190) an amount equal to the 

‘lesser of 
(a) the total of 
(i) its tax payable under Part VI for the year, and . 
(ii) such part of its unused Part VI tax credits for the 3 taxation years 
immediately following the year as the corporation claims; and 


(b) that proportion of its tax otherwise payable under this Part for the year 
that the number of days in the year that are after February 20, 1990 is of the 
number of days in the year.” 


Forms: T2 SCH 42: Calculation of unused unused Part I tax credit; T921: Calculation 
of unused Part VI tax credit and unused Part I tax credit. 


(2) Idem — For the purposes of this section, 


(a) an amount may not be claimed under subsection (1) in com- 
puting a corporation’s tax payable under this Part for a particular 
taxation year in respect of its unused Part VI tax credit for an- 
other taxation year until its unused Part VI tax credits for taxa- 
tion years preceding the other year that may be claimed for the 
particular year have been claimed; and 


(b) an amount in respect of a corporation’s unused Part VI tax 
credit for.a taxation, year may be claimed under subsection (1) in 
computing its tax payable under this Part for another taxation 
year only to the extent that it exceeds the total of all amounts 
each of which is the amount claimed in respect of that unused 
Part VI tax credit in computing its tax payable under this Part for 
a taxation year preceding that other year. 


(3) Definition of “unused Part VI tax credit” — For the pur- 
poses of this section, “unused Part VI tax credit” of a corporation 
for a taxation year.is the lesser of 


(a) its tax payable under Part VI (determined without reference 
to subsections 190.1(1.1) and (3)) for the year, and 


(b) the amount determined by the formula 
A-B 
where 


A. is its tax payable under Part VI for the year (determined 
without reference to subsection 190.1(3)), and 


S. 125.2(3) 


B is the amount, if any, by which 


(i) the amount that would, but for this section, be its tax 
payable under this Part for the year 


exceeds 


(ii) the lesser of its Canadian surtax payable (within the 
meaning assigned by subsection 125.3(4)) and the amount 
that would, but for subsection 181.1(4), be its tax payable 
under Part I.3 for the year. 


History: Subsec. 125.2(3) substituted by 1994, c. 21, s. 58, applicable for the purpose 
of computing the amount that may be deducted by a corporation under subsec. 
125.2(1), 


(a) subject to’ paragraphs (b) and (c), for taxation years that end before 1992 in 
respect of unused Part VI tax credits for taxation years that end after 1991; 


(b) where ‘the corporation has elected under subséc. 111(2) of 1993, c. 24 [see 
under subsec. 190.1(2)], for its taxation years that end’ before 1991 in respect of 
unused Part VI tax credits for taxation years that end after 1990, except that for the 
purpose of computing its unused Part VI-tax credits under subsec, 125.2(3) for 
taxation years that end in 1991, the amount determined under subpara. (ii) of the 
description of B in subsec. 125.2(3) shall be deemed to be nil; and 


(c). where paragraph (b) does not apply and the corporation elected under para- 
graph 88(2)(b) of 1994, c. 21, [see under subpara. 190.11(b)(1)], for its taxation 
years that end before 1992 in respect of unused Part VI tax credits for taxation 
years that end after 1990, except that 


(i) for the purpose of computing its unused Part VI tax credits under subsec. 
125.2(3) for its taxation years ‘that end in 1991, the amount determined under 
subpara. (ii) of the description of B in subsec. 125.2(3) shall be deemed to be 
nil, and 


(ii) for the purpose of computing the amount that it may deduct under subsec. 
125.2(1) for its taxation years that end in 1991, para. 125.2(3)(a) shall be read 
as follows: 


(a) its tax payable under Part VI (determined without reference to sub- 
section 190.1(3)) for the year, and 


Subsec. 125.2(3) formerly read: 


(3) For the purposes of this section, “unused Part VI tax credit” of a corporation 
for a taxation year ending after 1991 means the amount determined by the 
formula 


A-B 
where: 


A is the corporation’s tax payable under Part VI for the year (determined with- 
out reference to subsection 190.1(3)), and 


Bis the amount, if any, by which 


(a) the amount that would, but for this section, be its tax payable under 
this Part for the year 


exceeds 


(b) the lesser of its Canadian surtax payable (within the meaning as- 
signed by subsection 125.3(4)) and the amount that would, but for sub- 
section 181.1(4), be its tax payable under Part I.3 for the year. 


Subsec. 125.2(3) amended by 1994, c. 7, Sch. VIII ( 1993, c. 24), subsec. 65(2), appli- 
cable for the purpose of computing the amount that may be deducted by a corporation 
under subsec. 125.2(1) 


(a) subject to paragraph (b), for taxation years ending before 1992 in respect of 
unused Part VI tax crédits for taxation years ending after 1991; or 


(b) where the corporation elected under subsection 111(2) (of the amending legis- 
lation — see under subsec. 190.1(2)) to have subsection 111(1) (of the amending 
legislation) apply to its taxation years ending in 1991, for its taxation years ending 
before 1991 in respect of unused Part VI tax credits for taxation years ending after 
1990, except that, for the purpose of computing its unused Part VI tax credits under 
subsec. 125.2(3), as amended, for taxation years ending in 1991, the amount deter- 
mined under paragraph (b) in the description of B in the said subsection 125.2(3) 
shall be deemed to be nil. 


Subsec. 125:2(3) formerly read: 


(3) In this section, “unused Part VI tax credit” of a corporation for a taxation 
year means the amount, if any, by which the corporation’s tax payable under Part 
VI for the year exceeds the amount that would, but for this section, be its tax 
payable under this Part for the year. 


Special Application: 1994, c. 7, Sch. II (1991, c. 49), s. 102 provides that in its 
application to corporations described in para. (d) or (¢) of the definition “financial insti- 
tution” in subsec. 190(1), subsec. 125.2(3) shall be read as follows: 


“(3) For the purposes of this section, “unused Part VI tax credit” of a corporation 
for a taxation year commencing before February 21, 1990 means the amount, if 
any, by which the corporation’s tax payable under Part VI for the year exceeds 
the amount deductible under subsection (1) in computing its tax payable under 
this Part for the year.” 
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ibaa pain on fil 


lief allowed a financial institution that a not previously deducted its Part Vitax for a 
pre-1992 taxation year, to carry forward for up to seven years leduc 
and to deduct it from Part I tax. That carry-forward period has now expi 

tion is therefore repealed. — 


Related Provisions [s. 125.2]: 87(2)(j.9) — Amalgamation; 88(1)(e.2) — Wind- 
ings-up; 152(6) — Reassessment; 161(7)(a)(vi) — Interest — Effect of carryback of 
loss, etc.; 164(5.1)(g) — Refund of taxes — Interest payable in respect of repayment of 
amount in controversy; 257 — Formula cannot calculate to less than zero. 


Definitions [s. 125.2]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “tax payable” — 248(2); “taxation year’ — 249; “unused Part VI tax 
credit” — 125.2(3). 


125.3 (1) Deduction of [pre-1992] Part 1.3 tax — There may be 
deducted in computing the tax payable under this Part for a taxation 
year by a corporation (other than a corporation that was throughout 
the year a financial institution, within the meaning assigned by sec- 
tion 190) an amount equal to such part as the corporation claims of 
its unused Part I.3 tax credits for any of its 7 immediately preceding 
taxation years ending before 1992, to the extent that that amount 
does not exceed the amount, if any, by which 


(a) its Canadian surtax payable for the year 
exceeds 


(b) the amount that would, but for subsection 181.1(4), be its tax 
payable under Part I.3 for the year. 
Related Provisions: 
88(1)(e.2) — Winding-up. 


History: Subsec. 125.3(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
66(1), applicable to 1992 et seg. Subsec. (1) formerly read: 


87(2)(§.9) — Amalgamations — continuing corporation; 


(1) There may be deducted from the tax otherwise payable under this Part for a 
taxation year by a corporation an amount equal to the lesser of 


(a) the total of 
(i) its tax payable under Part I.3 for the year, and 
(ii) such part of its unused Part I.3 tax credits for the 7 taxation years 


immediately preceding and the 3 taxation years immediately following 
the year as the corporation may claim; and 


(b) its Canadian surtax payable for the year. 


Forms: T2 SCH 37: Calculation of unused surtax credit; T962: Calculation of unused 
Part I.3 tax credit and unused surtax credit. 


(1.1) ldem — There may be deducted in computing the tax payable 
under this Part for a taxation year by a corporation that was a finan- 
cial institution (within the meaning assigned by section 190) 
throughout the year an amount equal to such part as the corporation 
claims of its unused Part 1.3 tax credits for any of its 7 immediately 
preceding taxation years ending before 1992, to the extent that that 
amount does not exceed the lesser of 


(a) the amount, if any, by which its Canadian surtax payable for 
the year exceeds the amount that would, but for subsection 
181.1(4), be its tax payable under Part 1.3 for the year, and 


(b) the amount, if any, by which its tax payable under this Part 
(determined without reference to this section and section 125.2) 
for the year exceeds the amount that would, but for subsections 
181.1(4) and 190.1(3), be the total of its taxes payable under 
Parts I.3 and VI for the year. 


Proposed Amendment — 125.3(1. 1)(b) 


(b) the amount, if any, by which its tax payable under this Part — 
(determined without reference to this section) for the year ex-— 
_ ceeds the amount that would, but for subsections 181. 1(4) and 
190.1(3), be the total of its taxes payable under Paris 1.3 and 
VI for the year. : 


Income Tax Act, Part I, Division E 


section 1 125. 2. 


Related Provisions: 152(6)(f) — Assessments; 161(7)(a)(vii) — Interest — effect 
of carryback of loss, etc.; 164(5.1)(h) — Refund of taxes — effect of carryback of loss, 
etc.; 181.1(4)-(7) — Credit of surtax against Part I.3 tax after 1991. 


History: Subsec. 125.3(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
66(1), applicable to 1992 er seq. 


(2) Special rules — For the purposes of this section, 


(a) no amount may be claimed under subsection (1) in comput- 
ing a corporation’s tax payable under this Part for a particular 
taxation year in respect of its unused Part I.3 tax credit for an- 
other taxation year until its unused Part 1.3 tax credits for taxa- 
tion years preceding the other year that may be claimed for the 
particular year have been claimed; and 


(b) an amount in respect of a corporation’s unused Part I.3 tax 
credit for a taxation year may be claimed under subsection (1) in 
computing its tax payable under this Part for another taxation 
year only to the extent that it exceeds the total of all amounts 
each of which is the amount claimed in respect of that unused 
Part I.3 tax credit in computing its tax payable under this Part 
for a taxation year preceding that other year. 


(3) Acquisition of control — Where, at any time, control of a 
corporation has been acquired by a person or group of persons, no 
amount in respect of its unused Part 1.3 tax credit for a taxation year 
ending before that time is deductible by the corporation for a taxa- 
tion year ending after that time and no amount in respect of its un- 
used Part I.3 tax credit for a taxation year ending after that time is 
deductible by the corporation for a taxation year ending before that 
time, except that 


(a) where a business was carried on by the corporation in a taxa- 
tion year ending before that time, its unused Part I.3 tax credit 
for that year is deductible by the corporation for a particular tax- 
ation year ending after that time only if that business was carried 
on by the corporation for profit or with a reasonable expectation 
of profit throughout the particular year and only to the extent of 
that proportion of the corporation’s Canadian surtax payable for 
the particular year that 


(i) the amount, if any, by which 


(A) the total of its income for the particular year from that 
business and, where properties were sold, leased, rented 
or developed or services rendered in the course of carry- 
ing on that business before that time, its income for the 
particular year from any other business substantially all 
the income of which was derived from the sale, leasing, 
rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) for the particu- 
lar year by the corporation in respect of a non-capital loss 
or a farm loss, as the case may be, for a taxation year in 
respect of that business or the other business, 
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is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income for the particular year; 
and 


(b) where a business was carried on by the corporation through- 
out a taxation year ending after that time, its unused Part I.3 tax 
credit for that year is deductible by the corporation for a particu- 
lar taxation year ending before that time only if that business 
was carried on by the corporation for profit or with a reasonable 
expectation of profit in the particular year and only to the extent 
of that proportion of the corporation’s Canadian surtax payable 
for the particular year that 
(i) the amount, if any, by which 
(A) the total of its income for the particular year from that 
business and, where properties were sold, leased, rented 
or developed or services rendered in the course of carry- 
ing on that business before that time, its income for the 
particular year from any other business substantially all 
the income of which was derived from the sale, leasing, 
rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) for the particu- 
lar year by the corporation in respect of a non-capital loss 
or a farm loss, as the case may be, for a taxation year in 
respect of that business or the other business, 
is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income for the particular year. 


Related Provisions: 256(6)-(9) — Whether control acquired; 256(9) — Date of ac- 
quisition of control. 


|.T. Technical News: 7 (control by a group — 50/50 arrangement). 
(4) Definitions — For the purposes of this section, 


“Canadian surtax payable” of a corporation for a taxation year 
means 


(a) in the case of a corporation that is non-resident throughout 
the year, the lesser of 


(i) the amount determined under section 123.2 in respect of 
the corporation for the year, and 


(ii) its tax payable under this Part for the year, and 
(b) in any other case, the lesser of 


(i) the prescribed proportion of the amount determined under 
section 123.2 in respect of the corporation for the year, and 


(ii) its tax payable under this Part for the year; 
History: The definition “Canadian surtax payable” in subsec. 125.3(4) substituted by 
1994, c. 21, s. 59, applicable to 1994 et seq. That definition formerly read: 
“Canadian surtax payable” of a corporation for a taxation year means 
(a) in the case of a corporation that is throughout the year not resident in 


Canada, the amount determined under section 123.2 in respect of the corpo- 
ration for the year, and 


(b) in any other case, the prescribed proportion of the amount determined 
under section 123.2 in respect of the corporation for the year; 


Regulations: 8602 (prescribed proportion). 


“unused Part I.3 tax credit’ of a corporation for a taxation year 
y, 
means 


(a) where the year ended before 1992, the amount, if any, by 
which its tax payable under Part [.3 for the year exceeds the 
amount deductible under subsection (1) in computing its tax 
payable under this Part for the year, and 


(b) where the year ends after 1991, the amount, if any, by which 
the corporation’s tax payable under Part 1.3 for the year (deter- 
mined without reference to subsection 181.1(4)) exceeds its Ca- 
nadian surtax payable under this Part for the year. 
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Related Provisions: 87(2)(j.9) — Amalgamations; 88(1)(e.2) — Winding-up. 


History: “Unused Part I.3 tax credit” in subsec. 125.3(4) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 66(2), applicable for the purpose of computing the amount 
that may be deducted under subsec. 125.3(1) for taxation years ending after June 1989. 
The definition formerly read: 


“unused Part I.3 tax credit” of a corporation for a taxation year means the 
amount, if any, by which the corporation’s tax payable under Part I.3 for the year 
exceeds the amount deductible under subsection (1) in computing its tax payable 
under this Part for the year. 


Forms: T2 SCH 37: Calculation of unused surtax credit. 


Definitions [s. 125.3]: “amount”, “business” — 248(1); “Canada” — 255; “Cana- 
dian surtax payable” — 125.3(4); “corporation” — 248(1), Interpretation Act 35(1), 
“farm loss” — 111(8), 248(1); “financial institution’ — 190(1); “non-capital loss” — 
111(8), 248(1); “non-resident”, “prescribed”, — 248(1); “resident” — 250, “taxable in- 
come” — 2(2), 248(1); “taxation year’ —249; “unused Part I.3 tax credit” — 
125.3(4). 


Canadian Film or Video Production Tax Credit 


125.4 (1) Definitions — The definitions in this subsection apply 
in this section. 


“assistance” means an amount, other than a prescribed amount or 
an amount deemed under subsection (3) to have been paid, that 
would be included under paragraph 12(1)(x) in computing a tax- 
payer’s income for any taxation year if that paragraph were read 
without reference to subparagraphs (v) to (vii). 


_ Proposed Amendment - ~— 125. a(1 )“assistance” 


“assistance” means an amount, other than a prescribed amount or 
an amount deemed under subsection (3) to have been paid, that 
would be included under paragraph 12(1)(x) in computing a tax- 
payer’s income for ony taxation year S that Eaigree were vend 
without reference to’ . 


(a) subparagraphs 120)600%) i) “Wait: ite the amount were 

Lo veo . 
aD) from a ‘person or partnership described i in subparagraph | 
120) e)Gi),. or 
| @ in circumstances where clause IANO applies, . 
and 

(b) subparagraphs 12)(x)v) to (iid, in any other case. _ 


Application: Former Bill C-10 (2007) (Part 2 — technical), subsec. 120(2), pro- 
posed to amend the definition “assistance” in ee 125. Sek to tead as ae 
applicable ly. . ~ 


(a) to film ¢ or - video productions i: which the ee commencement time of 
‘the corporation (or, if there is more than one qualified corporation in respect of 
the production, of all such corporatio s) is after November 13, 2003, and — 


(b) to a corporation in respect of a film or video production for which the pro- 
: duction co mencement time of any corporation is before November 14, 2003 


©) if the earliest labour expenditure of the corporation (or, if there is more 
ee one Dy grae ss in ener of the ee of all such CORPO» 


Gi) if the Seendon elects a ie there | is more than one ; qualified corpora- 
tion in respect of the poe all such es ae oe in writ- 


the production for that corporation’s taxation year Phat includes the day on 
which the amending legislation is assented to, and the earliest labour expen- 
Gaur of all such qualified corporations in respect of the production i is made 


(A) sobs the last taxation year of ane such ae that ended before 


The earliest labour expenditure ene fo above i is to be determined oe the provi- 
sions of subsec. 125. 4(1) or (2) that would apply if the amendments to 125.4“assis- 
tance”, “labour expenditure”, “production commencement time”, “qualified labour 
nd “script material’, and to subsec 125. a were 


not enacted. 


Technical. Notes: Section 105. 4 sets out the ales that apply ar the purpace of 
computing the Canadian film or video production tax credit (“CFVPTC”). Generally, 
this tax credit is available at a rate of 25% of qualified labour expenditures incurred 
by a qualified corporation for a production certified a the Minister of ss eae 
itage to be a Canadian film or video production, — ~ 
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Except as noted below, the amendments to subsection 125.4 generally apply 
spect of productions for which sevelopment pies aaa on or after. Nove 


(2) as they applied before that date — the id molec of th 
are incurred after 2003. As well, if development commenced before November es 
2003 and the first labour expenditures (as defined under the old rules) were incurred 
by the corporation in its taxation year that includes November 14, 2003, the corpora- 
tion may elect to have the new rules apply. Subject to this election, corporations must 
continue to claim the CFVPTC under the old rules for productions. that qualified 
under those rules. Where, in the case of a co-production, more than. one qualified 
corporation is eligible to claim a CFVPTC in respect of the production, the election 
to have the new rules apply must be made jointly. A. aces: cannot mae under : 
both schemes. 


Th computing the CFVPTC, cuslifier iabvoists onesitinane | in respect of a film or” 


video production are limited to 48% of the amount by which the cost of the produc- 
tion exceeds any “assistance” in respect of that cost that has not been repaid. 


The definition “assistance” is amended to provide that the equity share of a produc- 
tion of a government or other public authority is treated in the same manner as gov- 
ernment assistance. This could include, for example, a loan from a government 
agency where repayment of the loan is dependent on profit from the production. 


Dept. of Finance news release 2003-058, Nov. 14, 2003: See under 125.4(2). 


Related Provisions: 87(2)(j.94) — Amalgamations — continuing corporation; 
125.4(5) — Credit, is deemed to be assistance for all purposes under the Act; 
241(4)(d)(xv) — Disclosure of information to government agency providing assistance. 


History: The definition “assistance” in subsec. 125.4(1) amended by 1999, c. 22, s. 46, 

applicable to amounts received after February 23, 1998. It formerly read: 
“assistance” means an amount, other than an amount deemed under subsection 
(3) to have been paid, that would be included under paragraph 12(1)(x) in com- 
puting the income of a taxpayer for any taxation year if that paragraph were read 
without reference to subparagraphs (v) to (vii). 


Regulations: 1106(11) (prescribed amount). 


“Canadian film or video production” has the meaning assigned 
by regulation. 
Regulations: 1101(5k.1) (separate class for Canadian film or video production); 


1106(4) (definition of “Canadian film or video production”); Sch. II:Cl. 10(x) (CCA 
class for Canadian film or video production). 


“Canadian film or video production certificate” means a certifi- 
cate issued in respect of a production by the Minister of Canadian 
Heritage 


(a) certifying that the production is a Canadian film or video 
production, and 


(b) estimating amounts relevant for the purpose of determining 
the amount deemed under subsection (3) to have been paid in 
respect of the production. 


Proposed Amendment — 125.4(1)“Canadian film or 
video production certificate” 


“Canadian film or video production certificate” means a certif- 
icate issued in respect of a production by the Minister of Canadian 
Heritage certifying that the production is a Canadian film or video 
production in respect of which that Minister is satisfied that 


(a) except where the production is a treaty co- production (as 
defined by regulation), an acceptable share of revenues from 
the exploitation of the production in non-Canadian markets is, 
under the terms of any agreement, retained by 


(i) a qualified corporation that owns or owned an interest 
in, or for civil law a right in, the production, 


(ii) a prescribed taxable Canadian corporation related to the 
qualified corporation, or 


(iii) any combination of corporations described in subpara- 
graph (i) or (ii); and 


(b) public financial support of the production would not be 
contrary to public policy. 


Application: Former Bill C-10 (2007) (Part 2 — technical), subsec. 120(3), pro- 
posed to amend the definition “Canadian film or video production certificate” in sub- 
sec. 125.4(1) to read as above, applicable in respect of film or video productions in — 
respect of which certificates are issued by the Minister of Canadian Heritage after 
December 20, 2002, except that in respect of those film or video productions in re-. 
spect of which certificates are issued by the Minister of Canadian Heritage before 
2004, the definition “Canadian film or video production certificate” is to be read as 


\ 
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sroduction corporation . 


bent peer production’ is a trez 
regulation), an acceptable share of re 
the production in non-Canadian mark 
reement, retained by 8 
(A) a qualified corporation that owns or 
for civil law a right i in, the production 


): a prescribed taxable Canadian, corporation 1 relat : 
_ fied corporation, or — 


~ (C) any combination of corporations described ‘in clause (A) 

~.(B), and: ; 
i) public financial support of the pret sia not re 
ublic policy, and o 
b) estimating amounts relevant for the purpose of deidatning the amount 
deemed under subsection (3) to have: been ade in. 7 of the 
_ production. y 
Technical Notes: A qualified serpentine must file. a sietaisiie, sila or vide 
production certificate with its tax return for a taxation year in which it claims a Cana 
dian film or video production tax credit in respect of the production. A “Canadian 
film or video production certificate”, as defined in subsection 125.4(1), is issued by 
the Minister of Canadian Heritage. The definition is amended to Provide that that — 
ini Iso certify that the public funding of the production would not be con 
trary to public policy and that, generally, a qualified corporation or a ‘telated taxable — 
Canadian « corporation will retain an acceptable share of revenues from the exploita 
tion of the production in non-Canadian markets. The Minister of — sgt. 
will issue guidelines as to how these criteria can be met. 


The definition is also amended to remove the requirement for the Minister of Cana 
dian Heritage to provide estimates relevant to the calculation a me CENPIC, in. 
respect of certificates issued after 2003. . . 


The True North Strong and Free, Conservative Party election plato 
(conservative.ca), Oct. 7, 2008: Promoting Canada’ 's Arts and Culture lech: 


A re-elected Conservative Government will not reintroduce the Bill C-10 proposals 
to change film and video tax credit eligibility. Although these proposals were ap- rt 
proved unanimously by the House of Commons, we will take into accoul es serious — 

concerns that have been expressed by film creators and investors. | pie o. 


Related Provisions: 125.4(3) —Tax credit where certificate issued: 125.4(6) => 
Revocation of certificate; 125.4(7) — Guidelines from Minister of Canadian Heritage; 
241(3.3) — Disclosure to public of information on certificate. 


“investor” means a person, other than a prescribed person, who is 
not actively engaged on a regular, continuous and substantial basis 
in a business carried on through a permanent establishment (as de- 
fined by regulation) in Canada that is a Canadian film or video pro- 
duction business. 


Proposed Repeal — 125.4(1)“investor” = 
Application: Former Bill C-10 (2007) (Part 2 — technical), subsec. 120(1), Proposed 
to repeal the definition “investor” in subsec. 125.4(1), applicable. 2 

(a) to taxation years that end after November 14, 2003; and 


(b) in respect of a film or video production in respect of which a. ee, has, in 
a return of income filed before November 14, 2003, claimed an amount under sub- : 
sec. 125. 4(3) i in respect of a labour expenditure incurred after 1997. oe 


Technical Notes: The definition “investor” describes a person who i is not _activel : 
engaged on a ‘regular, continuous, and substantial basis in a Canadi i 
production business carried on ae a permanent establishment i 


The definition of investor is | etic applicable to taxation years ee 
vember 14, 2003, as well as to productions in respect of which a qualifying produ 
corporation has, in a return of income filed before November 14, 2003, claimed ans 
amount under subsection 125.4(3) in respect of a labour — incurre ( 
1997 in respect of the production, hoes ve 


Related Provisions: 125.4(4) — No credit where investor can deduct any amount. 
Regulations: 1106(10) (prescribed person); 8201 (permanent establishment). 


“dabour expenditure” of a corporation for a taxation year in re- 
spect of a property of the corporation. that is a Canadian film or 
video production means, in the case of a corporation that is not a 
qualified corporation for the year, nil, and in the case of a corpora- 
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tion that is a qualified corporation for the year, subject to subsection | Rew. paragraph 1 
(2), the total of the following amounts to the extent that they are CEVETC i tes 
reasonable in the circumstances and included in the cost or, in the | | 
case of depreciable property, the capital cost to the corporation of 
the property: ) 
(a) the salary or wages directly attributable to the production that 
are incurred after 1994 and in the year, or the preceding taxation 


Wilh ; ; Oe 


(i) an individual who is not an employee of the corporation, 
to the extent that the amount paid 


year, by the corporation for the stages of production of the pro- (A) is attributable to services personally rendered by the 
perty, from the final script stage to the end of the post-produc- individual for the production of the property, or 

— tion stage, and paid by it in the year or within 60 days after the (B) is attributable to and does not exceed the salary or 
end of the year (other than amounts incurred in that preceding wages of the individual’s employees for personally ren- 
year that were paid within 60 days after the end of that preced- dering services for the production of the property 
i ar), ws. : ; € 
po) : } (ii) another taxable Canadian corporation, to the extent that 
(b) that portion ‘of the remuneration (other than salary or wages the amount paid is attributable to and does not exceed the 
and other than remuneration that relates to services rendered in salary or wages of the other corporation’s employees for per- 
the preceding taxation year and that was paid within 60 days sonally rendering services for the production of the property, 


after the end of that preceding year) that is directly attributable 

to the production of property, that relates to services rendered 

-. after 1994 and in the year, or that preceding year, to the corpora- 
- tion for the stages of production, from the final script stage to 
the end of the post-production stage, and that is paid by it in the 


(iii) another taxable Canadian corporation all the issued and 
outstanding shares of the capital stock of which (except di- 
rectors’ qualifying shares) belong to an individual and the ac- 
tivities of which consist principally of the provision of the 
individual’s services, to the extent that the amount paid is 
attributable to services rendered personally by the individual 
for the production of the property, or 


(iv) a partnership that is carrying on business in Canada, to 
the extent that the amount paid 


(A) is attributable to services personally rendered by an 
individual who is a member of the partnership for the pro- 
duction of the property, or 


(B) is attributable to and does not exceed the salary or 
wages of the partnership’s employees for personally ren- 
dering services for the production of the property, and 


(c) where 
(i) the corporation is a subsidiary wholly-owned corporation 


of another taxable Canadian corporation (in this section re- 
ferred to as the “parent”), and 


(ii) the corporation and the parent have agreed that this para- 
graph apply in respect of the production, 


the reimbursement made by the corporation in the year, or 
within 60 days after the end of the year, of an expenditure that 
was incurred by the parent in a particular taxation year of the 
parent in respect of that production and that would be included 
in the labour expenditure of the corporation in respect of the 
property for the particular taxation year because of paragraph (a) 
or (b) if 

(iii) the corporation had had such a particular taxation year, 

and 


(iv) the expenditure were incurred by the corporation for the 
same purpose as it was by the parent and were paid at the 
same time and to the same person or partnership as it was by 
the parent. 
Related Provisions: 13(7)-(7.4) — Capital cost of depreciable property; 125.4(1), 
248(1) — Extended meaning of salary or wages; 125.4(2) — Rules governing labour 
expenditure. 


oposed 


respec 
lier of — 


fhe prodiccan, 


fied corporation that has an in- 
right in, the production, or the 
first makes an expenditure for 


W particular corporation is a co-producer with 
and that other corporation has incurred expenditures for or on 
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ment by the corporation oe coh 
_ production, 


(ii) the time at which the Pomeenon. or the parent of th 


corporation acquires a property, on which the production is 


based, that is a published literary work, screenplay, play, 
personal history or all or part of the script et aed of the 
production, and 


(iii) two years before the date on which principal Photogra 
phy of the production begins. 
Application: Former Bill C-10 (2007) (Part 2 — technical), subse 120(7), pro- 
posed to add the definition “production commencement time” to subsec. 125.4(1), 
applicable on the same basis as the amendment to 125.4(1)“assistance”. 
Technical Notes: For the purpose of the definition “labour expenditure” in subsec- 
tion 125.4(1), in order to be eligible for the CFVPTC, expenditures in respect of a 
film or video production must be incurred by a qualified corporation from the time 
that is the “final script stage” of the production. The definition “labour expenditure” 
is amended to instead refer to expenditures incurred after the production commence- 
ment time. The new definition “production commencement time’ describes the time 
that is the latest of the following: y 
1, The time at which a qualified comperation or its parent company first incurs 
development labour costs for the development of property of the corporation that 
is sa material on which a Canadian film or video production i is based. 
2. The first time at which the qualified corporation or its parent company ac- 
ee a right in respect of the story that is the basis of the final script. Such 
rights might include a published literary work, play or screenplay. 


3. Two years before the date on which principal photography of the production 

begins. 
It is intended that the in-house development labour costs of an initial draft of a script, 
as well as the cost of modifications, should fall. within the period of production for 
which labour expenditures qualify for the CFVPTC. These in-house costs could in- 
clude the cost to hire an independent writer to create a script on the basis of some 
other story or literary work for which the rights have been acquired by the 
corporation. 


Existing conditions on eligible labour expenditures also apply to scriptwriting labour. 
(See, for example, amounts excluded from the definition “salary and wages” in sub- 
section 125.4(1), such as amounts determined by reference to profits or revenues). As 
well, the cost to acquire an initial script or any other right referred to above will, like 
other rights, not qualify. Such an expenditure represents the cost of a property, not a 
labour expenditure. 


The new definition “script material” in subsection 125.4(1) is defined for the purpose 
of the definition “production commencement time”. 


“qualified corporation” for a taxation year means a corporation 
that is throughout the year a prescribed taxable Canadian corpora- 
tion the activities of which in the year are primarily the carrying on 
through a permanent establishment (as,defined by regulation) in 
Canada of a business that is a Canadian film or video production 
business. 


Regulations: 1106(2) (prescribed taxable Canadian corporation); 8201 (permanent 
establishment), 


“qualified labour expenditure” of a corporation for a taxation 
year in respect of a property of the corporation that is a Canadian 
film or video production means the lesser of 


Proposed Amendment — 125.4(1)“qualified labour 
expenditure” opening words 


“qualified labour expenditure’, of a corporation for a taxation 
year in respect of a Canadian film or video production, means the 
lesser of 
Application: Former Bill C-10 (2007) (Part Nie subsec, 120(5), pro- 
posed to amend the opening words of the definition “qualified labour expenditure” in 


subsec. 125.4(1) to read as above, applicable on the same basis as the amendment to 
125.4(1)“assistance”. 


Technical Notes: See under 125. 4(1)“qualified labour expenditure”(b)A before () 
below. 
(a) the amount, if any, by which 
(i) the total of 


(A) the labour expenditure of the corporation for the year 
in respect of the production, and 


(B) the amount by which the total of all amounts each of 
which is the labour expenditure of the corporation for a 


Income Tax Act, Part I, Division E 


preceding taxation year in respect of the production ex- 
ceeds the total of all amounts each of which is a qualified. 
labour expenditure of the corporation in respect of the: 
production for a preceding taxation year before the end of 
which the principal filming or taping of the production 
began 

exceeds 


(ii) where the corporation is a parent, the total of all amounts 
each of which is an amount that is the subject of an agree- 
ment in respect of the production referred to in paragraph (c) ; 


of the definition “labour expenditure” between the corpora- 
tion and its wholly-owned corporation, and 


(b) the amount determined by the formula 


A-B 


where 
A is 48% of the amount by which 


(i) the cost or, in the case of depreciable property, the 
capital cost to the corporation of the production at the end 
of the year, 


exceeds 


_ Proposed Amendment — 125. 4(1)“qualified 
labour expenditure”(b)A made we 


ze is 60% of the amount by which 


(i) the total of all amounts each of ee is an ex 
_ ture by the corporation in respect of the production th: 
_ is included in the cost to, or in the case of depreciable 
_ property the capital cost to, the corporation or any other 
- person or partnership of the Agora ie at ie ha the 


taxation year, 
exceeds 
Application: Former Bill C-10 (2007) (Part Bhp subsec. 120 - 
posed to amend the portion of the description of A before subpara. (ii) in pi of 


the definition “qualified labour expenditure” in subsec. 125. 4(1) to read as « a 
applicable on the same basis as the amendment to 125.4(1)“assistance”.. 


Technical Notes: The definition “qualified labour expenditure” describes’ the por. 
tion of a qualified corporation’s labour expenditures upon which it can claim a 25% 
investment tax credit for a Canadian film or video production. Under a formula in the 
definition, qualified labour expenditures in respect of a production are limited to 48 
of the amount by which the cost of the production to the qualified corporation ex- 
ceeds any “assistance” in respect of that cost that has not been repaid. — 


Variable A in the formula is amended to increase the maximum amount ye 
expenditure that qualify for the CFVPTC from 48% to 60% of the cost of the produc- 
tion. The definition is also amended concurrently with the repeal of the definition 
“Investor” in. subsection 125.4(1) and the amendment of subsections | 25.4 

(4), to include in the production cost those production expenditures i inc 
qualified corporation for or on behalf of another person. That is, production | ; 
tures are no longer limited to those included in the cost to the fualified corporation of 

the production. — : 


Where the taxpayer corporation is a co-producer with another qualifi 
and that other corporation has incurred expenditures for or on behalf 
those expenditures are excluded from the formula by new paragraph 


For more information on subsections 125.4(2) and es and the dean I 
refer to the commentary for those provisions. 


Dept. of Finance news release 2003-058, Nov. ‘a, 2003: see - 


(ii) the total of all amounts each of which is an amount of 
assistance in respect of that cost that, at the time of the 
filing of its return of income for the year, the corporation 
or any other person or partnership has received, is entitled 
to receive or can reasonably be expected to receive, that 
has not been repaid before that time pursuant to a legal 
obligation to do so (and that does not otherwise reduce 
that cost), and 


B is the total of all amounts each of which is the qualified la- 
bour expenditure of the corporation in respect of the produc- 
tion for a preceding taxation year before the end of which the 
principal filming or taping of the production began. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 
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“salary or wages” does not include an amount described in section 
7 or any amount determined by reference to profits or revenues. 


Proposed Amendment - — ~ 125. 4(1)‘salary or wages” . 


© paid to a person. in oe ie services aes b sone per- 
| time that ti the 5 aes was no esident, un we pe 


credit, the defi 
D does not ‘include an | amount described i in section 7 (share opden eas or 


Vv. 14, 2003: See under goin; 


Related Provisions: 125.4(2)(a) — Meaning of “remuneration”; 248(1)“salary or 
peer’ — Definition: extended to include all income from Pas 


fui material” in n respect ofa Brodiceee, means Wailien ma- 
cu the story on which the production i is based _ a 
includes a alts Sch an nee oes 


(2) Rules governing labour expenditure of a Romore) 
tion — For the purpose of the definition “labour expenditure” 1 
subsection (1), 


(a) remuneration does not include remuneration determined by 
reference to eo or revenues; 


overning labour epcnaniiss ofa corpora- 


> 


definitions “labour expenditure 


nt unless 


ition of eee ead a sibete. 125.4 > 
provides that remuneration does not include remuneration determined by eee to - 


aah 125 SAVE) is. 


ifi on os expen in surbecotion 125. 4(1). In ae 
the faopematon in ao 


t remuneration also does not inclu 


ps 
the person was at that time a Canadian citizen. 


Dept. of Finance news release 2003-058, Nov. 14, 2003: Government Ar 
nounces Changes to the Canadian Film or Video Production Tax Credit 


a in ese bee services s rendered Se a “Oe at a ao 4 
he person as at 


S. 125.4(2) 


: of Finance and Canadian Heri- 
g Budget 2000. The changes are in keeping with the Government’s goal y 
the rules and administratio ae the fe and oy the 


(613) 996-8080; Mike: Scandiffio, Commmaications Adviser Office of the Deputy 
Prime Minister and Minister of Finance, (613). 996-7861; Ed Short, Tax Policy 
Branch, (613) 996-0599; Naline Rampersad, Director of Communications, Office of” 
the Manas of Canadian. Heritage, (819) 99T- cg 


In ‘the February 2000 budget, the Government ea) that the rules and sao 
tion of the CFVPTC would be simplified and would reflect more closely the original 
obje ves of the eligibility requirements. The 2003 budget promised the continuation 
Cal eG bee on the oe ae a view to eS that intended ete 


As a result of # 
labour cost that qualifies for. a tax credit will be ‘nitesed from 48% to 60% of the 
¢ t of a film or video production. The effect of this change to the “production 
cost cap” is to increase benefits to productions that have relatively high Canadian 
labour costs. However, the qualifying labour pool will now exclude amounts paid for 

idents (other than Canadian creer) 


Other details of ine proposal include the following: 


) i hot be required that only the production ieee. hold: an interest in the 
| posed that the so-called “investor rule” in subsection 

125. 4(4) disqualify a production for the CFVPTC only where the production or a 
- person or partnership holding an interest in the production is a tax shelter. How- 
ever, bee a requir ment under the ey Tax ees ([Ree. 


The equity ‘sha ofa “production ofa government agency ‘Guciuding | ieane that 
oS participate in profits) isons be es - n the same manner as other cae of ee 
_ ernment assistance. ae 


\s 


Funding under the Licence Fee Program of the Canadian Television Fund will i. 
ontinue to be exempted from treatment as government assistance. 


redaction costs recognized under the CFV PTC are those incurred after the “fi- 
‘nal script stage” of a production. To reduce uncertainties in interpretation, the 
- -commencement time for a production will be defined to allow the possibility for 
LO eligible costs to be incurred as early as two years before principal photography _ 
begins. Eligible labour expenditures will include those incurred after principal 
Photogra hy begins lus those ee after the ieee of the a three — 


1. The time at which the oe Comporalion 6 or its ef paren | Company first 
incurs development labour costs for the development of property of the cor — 
poration that is script material on which the production is based. 
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. nuld be eligible. T 
_ costs could include the cost to hire an independent writer to create a 
__ basis of some other sto "literary work for which th 

- quired by the corporation. a  s. 


rules) were incurred by the corporation after 2003, Further, if development com- 
menced before today and the first labour expenditures (as defined under the old 
rules) were incurred by the corporation in its taxation year that includes today, then 
the corporation may elect to have the new rules apply. Subject to this election, corpo- 
rations must continue to claim the CFVPTC under the old rules for productions that 
qualified under those rules. A production cannot qualify under both schemes. 


Further, the amended investor rule will apply to any production for which labour 
expenditures were incurred after 1997 (to coincide, generally, with the application of 
the matchable expenditure rules in section 18.1). 


(b) services referred to in paragraph (b) of that definition that 
relate to the post-production stage of the production include only 
the services that are rendered at that stage by a person who per- 
forms the duties of animation cameraman, assistant colourist, as- 
sistant mixer, assistant sound-effects technician, boom operator, 
colourist, computer graphics designer, cutter, developing techni- 
cian, director of post production, dubbing technician, encoding 
technician, inspection technician — clean up, mixer, optical ef- 
fects technician, picture editor, printing technician, projectionist, 
recording technician, senior editor, sound editor, sound-effects 
technician, special effects editor, subtitle technician, timer, 
video-film recorder operator, videotape operator or by a person 
who performs a prescribed duty; and 


(c) that definition does not apply to an amount to which section 
37 applies. 


Proposed Addition — 125.4(2)(d) 


(d) an expenditure incurred in respect of a film or video pro- 
duction by a qualified corporation (in this paragraph referred 
to as the “co-producer”) in respect of goods supplied or ser- 
vices rendered by another qualified corporation to the co-pro- 
ducer in respect of the production is not a labour expenditure 
to the co-producer or, for the purpose of applying of [sic] this 
section to the co-producer, a cost or capital cost of the 
production. 


Application: Former Bill C-10 (2007) (Part 2 — technical), subsec. 120(9), pro- 
posed to add para. 125.4(2)(d), applicable on the same basis as the amendment to 
125.4(1) “assistance”. a : 


Technical Notes: A film or video production may be produced jointly by two or 
more qualified corporations. New paragraph 125.4(2)(d) is added to ensure that only 
one qualified corporation may claim a CFVPTC in respect of any particular expendi- 
ture. Where another qualified corporation supplies goods to or renders services for or 
on behalf of the taxpayer corporation, new paragraph 125.4(2)(d) provides that the 
related expenditure by the taxpayer is not a labour expenditure, a cost or capital cost — 
of the production to the taxpayer. This provision does not affect the calculation of the 
cost of the production for other purposes of the Act. 


History [subsec. 125.4(2)]: Para. 125.4(2)(c) added by 2001, c. 17, s. 115, applica- 
ble after November 1999. 
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civil law a right in, the production — 
for the purpose of section 143.2. ao 
Application: Former Bill C-10 (2007) (Part 2 — technical), subsec. 1 
posed 


Subsection 125.4(4) amended concurrently with th epeal of the 
tor”, to deny the CFV S prov 
partnership holding an i 


(3) Tax credit — Where 


(a) a qualified corporation for a taxation year files with its return 
of income for the year 


(i) a Canadian film or video production certificate issued in 
respect of a Canadian film or video production of the 
corporation, 

(ii) a prescribed form containing prescribed information, and | 


(iii) each other document prescribed in respect of the produc- | 
tion, and ) 
(b) the principal filming or taping of the pro 
before the end of the year, 
the corporation is deemed to have paid on its balance-due day for 
the year an amount on account of its tax payable under this Part for 
the year equal to 25% of its qualified labour expenditure for the 
year in respect of the production. 
Related Provisions: 87(2)(j.94) — Amalgamations — continuing — corporation; 
125.4(4) —No credit where investor can claim deduction; 125.4(5) — Credit consti- 
tutes assistance for purposes of the Act generally; 125.4(6) — Credit lost retroactively 
if certificate revoked; 125.5(4) — No film/video production services credit if Canadian 
film/video credit is available under 125.4; 152(1)(b)— Assessment of credit; 
157(3)(e€) — Reduction in monthly instalment to reflect credit; 163(2)(f) — Penalty for 
false statement or omission; 164(1)(a)(ii) — Refund of credit before assessment 
220(6) — Assignment of refund permitted. 


History: The closing words of subsec. 125.4(3) amended by 1997, c.:25, s. 34, appli- 
cable to 1996 et seg. The closing words formerly read: 


duction began | 


> 


the corporation is deemed to have paid, on the day referred to in paragraph 
157(1)(b) on or before which the corporation would be required to pay the re- 
mainder of its tax payable under this Part for the year if such a remainder were 
payable, an amount on account of its tax payable under this Part for the year 
equal to 25% of its qualified labour expenditure for the year in respect of the 
production: 
Regulations: 1101(5k.1)(a) (separate class for CCA purposes). 
Forms: RC4164: Claiming a Canadian film or video production tax credit — guide to 
Form T1131; T2 SCH 302: Additional certificate numbers for the Newfoundland and 
Labrador film and video industry tax credit; T2 SCH 345: Additional certificate num- 
bers for the Nova Scotia film industry tax credit; T2 SCH 365: Additional certificate 
numbers for the New Brunswick film tax credit; T2 SCH 382: Additional certificate 
numbers for the Manitoba film and video production tax credit; T2 SCH 388: Manitoba 
film and video production tax credit; T2 SCH 410: Additional certificate numbers for 
the Saskatchewan film employment tax credit; T1131: Claiming a Canadian film or 
video production tax credit; T1196: B.C. film and television tax credit; T1197: B.C. 
production services tax credit; T2 SCH 556: Ontario film and television tax credit. 


(4) Exception — This section does not apply to a Canadian film 
or video production where an investor, or a partnership in which an 
investor has an interest, directly or indirectly, may deduct an 
amount in respect of the production in computing its income for any 
taxation year. 


Proposed Amendment — 125.4(4) 

(4) Exception — This section does not apply to a Canadian 
or video production if the production — or an interest 

or partnership that has, directly or indirectly, an interest 

is a tax shelter 


to amend s sec. 125.4(4) to read as above, applicable 
(a) to taxation years that end after November 14, 2003; and — 


only in circumstances wh 
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(5) When assistance received — For the purposes of this Act 

other than this section, and for greater certainty, the amount that a 
corporation is deemed under subsection (3) to have paid for a taxa- 

tion year is assistance received by the corporation from a govern- 

ment immediately before the end of the year, ; 

Related Provisions: 12(1)(x) — Inclusion of assistance in income, 13(7.4) — Re- 
duction in capital cost of depreciable property to reflect assistance, 53(2)(k) — Reduc- 
tion in ACB of capital property to reflect assistance: 


© Revocation of a certificate — A Canadian film or video 
production certificate in respect of a production may be revoked by 
the Minister of Canadian Heritage where 
(a) an omission or incorrect statement was made for the purpose 
of obtaining the certificate, or 


(b) the production is not a Canadian film or video production, 


and, for the purpose of subparagraph (3)(a)ti), a certificate that has 
been revoked is deemed never to have been issued. 


Aw 


PARR RES 


Related Provisions: 241(3.3) — Disclosure to public of information on revoked 
certificate. 


luctions in re 


§..125.5(1) Can 


. 
a ZLLZ Wei Batt Be isto pn ass 


History: S. 125.4 added by 1996, c. 21, s. 28, applicable to.1995 et seg. except that, in 
applying the definition “qualified corporation” in subsec. 125.4(1) in respect of a film 
or video production the principal photography, of which began before July 1996, the 
words “are primarily” in that definition shall be read as “include”. 


Selected Cases [s. 125.4]: Big Comfy Corp. v. R., [2002] 3 C.T.C. 2151 (TCC) 
(Entitlement to credit where no partnership, no ownership and no claim for CCA). 
Definitions [s. 125.4]: “amount” — 248(1); “assistance” — 125.4(1), (5); “balance- 
due day” — 248(1); “business” — 248(1); “Canada” — 255; “Canadian film or video 
production”, “Canadian film or video production certificate’;— 125.4(1); “capital 
cost”, — of: depreciable property 13(7)-(7.4), (10),,70(13), 128.1(1)(©), 128.1(4)(©); 
“carrying on business in, Canada” — 253; “corporation” — 248(1), Interpretation Act 
35(1); “depreciable property” — 13(21), 248(1); “employee”, “individual” — 248(1), 
“investor” — 125.4(1); “labour expenditure” — 125.4(1); | (2); “non-resident” — 
248(1); “parent”, — 125,4(1)“labour expenditure’’(c)(i); “permanent establishment” — 
Reg. 8201;. “person”, “prescribed” — 248(1); “production,.commencement time” — 
125.4(1); “property” — 248(1); “qualified corporation”, “qualified labour expendi- 
ture” — 125.4(1); “qualifying share” — 192(6), 248(1) [not intended to apply to s. 
125.4]; “regulation” — 248(1); “related” — 251(2)-(6); “remuneration” — 
125.4(2)(a); “salary or wages” — 125.4(1), 248(1);. “script .material” — 125.4(1); 
“share”, “subsidiary. wholly-owned corporation’? — 248(1); “tax shelter investment” — 
143.2(1); “taxable Canadian corporation” — 89(1), 248(1); “taxation year’ — 249, 
“taxpayer” — 248(1); “treaty co-production” — Reg. 1106(3); “written” — Interpreta- 
tion Act 35(1)“writing”. 

CRA Audit Manual [s. 125.4]: 10.11.12: Consultation regarding film tax credits; 
15.12.1: Film services unit. 


Film or Video Production Services Tax Credit 


125.5 (1) Definitions — The definitions in this subsection apply 
in this section. 


“accredited film or video production certificate”, in respect of a 
film or video production, means a certificate issued by the Minister 
of Canadian Heritage certifying that the production is an accredited 
production. 


Related Provisions: .125.5(3) — Tax credit where. certificate issued; 125.5(6) — 
Revocation. of .certificate. ; 


“accredited production” has the meaning assigned by regulation. 
Regulations: 9300 (meaning of accredited production). 


“assistance” means an amount, other than an amount deemed under 
subsection (3) to have been paid, that would be included under par- 
agraph 12(1)(x) in computing the income of a taxpayer for any tax- 
ation year if that paragraph were read without reference to subpara- 
graphs (v) to (vii). 

Related Provisions: 241(4)(d)(xv) — Disclosure of information to government 
agency providing assistance. 


“Canadian labour expenditure” of a corporation for.a taxation 
year in respect of an accredited production means, in the case of a 
corporation that is not an eligible production corporation in respect 
of the production for the year, nil, and in any other case, subject to 
subsection (2), the total of the following amounts in respect of the 
production to the extent ‘that they are reasonable in the 
circumstances: 


(a) the salary or wages directly attributable to the production that 
are incurred by the corporation after October 1997, and in the 
year or the preceding taxation year, and that relate to services 
rendered in Canada for the stages of production of the produc- 
tion, from the final script stage to the end of the post-production 
stage, and paid by it in the year or within 60 days after the end 
of the year to employees of the corporation who were resident in 
Canada at the time the payments were made (other than amounts 
incurred in that preceding year that were paid within 60 days 
after the end of that preceding year), 
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(b) that portion of the remuneration (other than salary or wages 
and other than remuneration that relates to services rendered in 
the preceding taxation year and that was paid within 60: days 
after the end of that preceding year) that is directly attributable 
to the production, that relates to services rendered in Canada af- 
ter October 1997 and in the year, or that preceding year, to the 
corporation for the stages of production of the production, from 
the final script stage to the end of the post-production stage, and 
that is paid by it in the year or within 60 days after the end of the 
year to a person or a partnership, that carries on a business in 
Canada through a permanent establishment (as defined by regu- 
lation), and that is 


(i) an individual resident in Canada at the time the amount is 
paid and who is not an employee of the corporation, to the 
extent that the amount paid 


(A) is attributable to services personally rendered by the 
individual in Canada in respect of the accredited produc- 
tion, or 


(B) is attributable to and does not exceed the salary or 
wages paid by the individual to the individual’s employ- 
ees at a time when they were resident in Canada for per- 
sonally rendering services in Canada in respect of the ac- 
credited production, 


(ii) another corporation that is a taxable Canadian corpora- 
tion, to the extent that the amount paid is attributable to and 
does not exceed the salary or wages paid to the other corpo- 
ration’s employees at a time when they were resident in Can- 
ada for personally rendering services in Canada in respect of 
the accredited production, 


(iii) another corporation that is a taxable Canadian corpora- 
tion, all the issued and outstanding shares of the capital stock 
of which (except directors’ qualifying shares) belong to an 
individual who was resident in Canada and the activities of 
which consist principally of the provision of the individual’s 
services, to the extent that the amount paid is attributable to 
services rendered personally in Canada by the individual in 
respect of the accredited production, or 


(iv) a partnership, to the extent that the amount paid 


(A) is attributable to services personally rendered in re- 
spect of the accredited production by an individual who is 
resident in Canada and who is a member of the partner- 
ship, or ) 

(B) is attributable to and does not exceed the salary or 
wages paid by the partnership to its employees at a time 
when they were resident in Canada for personally render- 
ing services in Canada in respect of the accredited pro- 
duction, and 


(c) where 


(i) the corporation is a subsidiary wholly-owned corporation 
of another corporation that is a taxable Canadian corporation 
(in this section referred to as the “parent’), and 


(ii) the corporation and the parent have filed with the Min- 
ister an agreement that this paragraph apply in respect of the 
production, 


the reimbursement made by the corporation in the year, or 
within 60 days after the end of the year, of an expenditure that 
was incurred by the parent in a particular taxation year of the 
parent in respect of the production and that would be included in 
the Canadian labour expenditure of the corporation in respect of 
the production for the particular taxation year because of para- 
graph (a) or (b) if 


(ii) the corporation had had such a particular taxation year, 
and 


(iv) the expenditure were incurred by the corporation for the 
same purpose as it was incurred by the parent and were paid 
at the same time and to the same person or partnership as it 
was paid by the parent. 
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Related . Provisions: 13(7)-(7.4) — Capital cost of depreciable property: 
87(2)(.94) — Amalgamations — continuing corporation; 125.5(1), 248(1) — Ex- 
tended meaning of salary or wages; 125.5(2) — Rules governing labour expenditure., 
} 

1 ®) 
“eligible production corporation’’, in respect of an accredited pro- 
duction for a taxation year, means a corporation, the activities of 
which in the year in Canada are primarily the carrying on through a 
permanent establishment (as defined by regulation) in Canada of a 
film or video production business or a film or video production ser- 
vices business and that ri 


Regulations: 8201 (permanent establishment). 


(a) owns the copyright in the accredited production throughout 
the period during which the production is produced in Canada, 
or 4 


(b) has contracted directly with the owner of the copyright in the 
accredited production to provide production services in respect 
of the production, where the owner of the copyright is not an 
eligible production corporation in respect of the production, 


except a corporation that is, at any time in the year, 


(c) a person all or part of whose taxable income is exempt from 
tax under this Part, 


(d) controlled directly or indirectly in any manner whatever by 
one or more persons all or part of whose taxable income is ex- 
empt from tax under this Part, or 


(e) prescribed to be a labour-sponsored venture capital corpora- 
tion for the purpose of section 127.4. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


Regulations: 6701 (prescribed labour-sponsored venture capital corporation); 8201 
(permanent establishment). 


“qualified Canadian labour expenditure” of an eligible produc- 
tion corporation for a taxation year in respect of an accredited pro- 
duction means the amount, if any, by which 


(a) the total of all amounts each of which is the corporation’s 
Canadian labour expenditure for the year or a preceding taxation 
year 


exceeds the aggregate of 


(b) the total of all amounts, each of which is an amount of assis- 
tance that can reasonably be considered to be in respect of 
amounts included in the total determined under paragraph (a) in 
respect of the corporation for the year that, at the time of filing 
its return of income for the year, the corporation or any other 
person or partnership has received, is entitled to receive or can 
reasonably be expected to receive, that has not been repaid 
before that time pursuant to a legal obligation to do so (and that 
does not otherwise reduce that expenditure), 


(c) the total of all amounts, each of which is the qualified Cana- 
dian labour expenditure of the corporation in respect of the ac- 
credited production for a preceding taxation year before the end 
of which the principal filming or taping of the production began, 
and 


(d) where the corporation is a parent, the total of all amounts 
each of which is included in the total determined under para- 
graph (a) in respect of the corporation for the year and is the 
subject of an agreement in respect of the accredited production 
referred to in paragraph (c) of the definition “Canadian labour 
expenditure” between the corporation and its subsidiary wholly- 
owned corporation. 


“salary or wages” does not include an amount described in section 
7 or an amount determined by reference to profits or revenues. 


Related Provisions: 125.5(2)(a) — Meaning of “remuneration”: 248(1)“salary or 
wages” — Definition extended to include all income from employment. 


History: The portion of the definition “eligible production corporation” in. subsec. 
125.5(1) between paras. (b) and (c) amended by 2001, c. 17, s. 116, to add “at any time 
in the year,” applicable after November 1999. 


Subsec. 125.5(1) added by 1998, c. 19, s. 145.1, applicable to taxation years that end 
after October 1997. 
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(2) Rules governing Canadian labour expenditure of a 
corporation — For the purpose of the definition “Canadian labour 
expenditure” in subsection (1), 


(a) remuneration does not include remuneration determined by 
reference to profits or revenues; . 


(b) services referred to in paragraph (b) of that definition that 
relate to the post-production stage of the accredited production 
include only the services that are rendered at that stage by a per- 
son who performs the duties of animation cameraman, assistant 
colourist, assistant mixer, assistant sound-effects technician, 
boom operator, colourist, computer graphics designer, cutter, de- 
veloping technician, director of post production, dubbing techni- 
cian, encoding technician, inspection technician — clean. up, 
mixer, optical effects technician, picture editor, printing techni- 
cian, projectionist, recording technician, senior editor, sound ed- 
itor, sound-effects technician, special effects, editor, subtitle 
technician, timer, video-film recorder operator, videotape opera- 
tor or by.a person who performs. a prescribed duty; 


(c) that definition does not apply to an amount to which section 
37 applies; and 


(d) for greater certainty, that definition does. not apply to an 
amount that is not a production cost including an amount in re- 
spect of advertising, marketing, promotion, market research or 
an amount related in any way to another film or. video 
production. 


History: Subsec. 125.5(2) added by 1998, c. 19, s. 145.1, applicable to taxation. years 
that end after October 1997. 


(3) Tax credit — An eligible production corporation in respect of 
an accredited production for a taxation year is deemed to have paid 
on its balance-due day for the year an amount on account of its tax 
payable under this Part for the year equal to 16% of its qualified 
Canadian labour expenditure for the year in respect of the produc- 
tion, if 

(a) the corporation files with its return of income for the year 


(i) a prescribed form containing prescribed information in re- 
spect of the production, 


(ii) an accredited film or video production certificate in re- 
spect of the production, and 


(iii) each other document prescribed in respect of the produc- 
tion; and 


(b) the principal filming or taping of the production began 
before the end of the year. 


Related Provisions: 87(2)(j.94) — Amalgamations — continuing corporation; 
125.5(4) — No credit where Canadian film/video credit allowed» under 125.4; 
125.5(5) — Credit constitutes assistance for purposes of the Act generally; 125.5(6) — 
Credit lost retroactively if certificate revoked; 152(1)(b) — Assessment of credit; 
157(3)(e) — Reduction in monthly instalments to reflect credit; 163(2)(g) — Penalty 
for false statement or omission; 164(1)(a)(ii) — Refund of credit before assessment. 


History: Subsec. 125.5(3) amended by 2003, c. 15, s. 80, applicable in respect of Ca- 
nadian labour expenditures incurred after February 18, 2003. It formerly read: 


(3) Subject to subsection (4), where 


(a) an eligible production corporation in respect of an accredited production 
for a taxation year files with its return of income for the year 
(i) a prescribed form containing prescribed information in respect of the 
production, 


(ii) an accredited film or video production certificate in respect of the 
production, and 


(iii) each other document prescribed in respect of the production, and 


(b) the principal filming or taping of the production began before the end of 
the year, 
the corporation is deemed to have paid on its balance-due day for the year an 
amount on account of its tax payable under this Part for the year equal to 11% of 
its qualified Canadian labour expenditure for the year in respect of the 
production. 
Subsec. 125.5(3) added by 1998, c. 19, s. 145.1, applicable to taxation years that end 
after October 1997. 


Forms: T1177: Film or video production services tax credit. 
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(4) Canadian film or video production — Subsection (3) does 
not apply in respect of a production in respect of which an amount 
is deemed to have been paid under subsection 125.4(3). 


History: Subsec. 125.5(4) added by 1998, c. 19, s. 145.1, applicable to taxation years 
that end after October 1997. 


(5) When assistance received — For the purposes of this Act 
other than this section, and for greater certainty, the amount that a 
corporation is deemed under subsection (3) to have paid for a taxa- 
tion year is assistance received by the corporation from a govern- 
ment immediately before the end of the year. 

Related Provisions: 12(1)(x) — Inclusion of assistance into income; 13(7.4) — 
Reduction in capital cost of depreciable property to reflect assistance; 53(2)(k) — Re- 
duction in ACB. of capital property to reflect assistance. : 


History: Subsec. 125.5(5) added by 1998, c. 19, s. 145.1, applicable to taxation years 
that end after October 1997. 


(6) Revocation of certificate — An accredited film or video 
production certificate in respect of an accredited production may be 
revoked by the Minister of Canadian Heritage where 


(a) an omission or incorrect statement was made for the purpose 
of obtaining the certificate, or 


(b) the production is not an accredited production, 


and, for the purpose of subparagraph (3)(a)(ii), a certificate that has 
been revoked is deemed never to have been issued. 


History: Subsec. 125.5(6) added by 1998, c. 19, s. 145.1, applicable to taxation years 
that end after October 1997. 


Definitions [s. 125.5]: “accredited film or video production certificate”, “accredited 
production” — 125.5(1); “amount” — 248(1); “assistance” — 125.5(1), (5); “balance- 
due day”, “business” — 248(1); “Canada” — 255; “Canadian labour expenditure” — 


125.5(1); “carries on business in’Canada”, “carries on a business in Canada’ — 253; 


“controlled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), Interpre- 
tation Act 35(1); eligible production corporation” — 248(1); “employee”, “indivi- 
dual” — 248(1); “parent” — 125.5(1)“Canadian labour expenditure”(c)(i); “permanent 
establishment” — Reg. 8201; “person”, “prescribed” — 248(1); “qualified Canadian 
labour expenditure” — 125.5(1); “qualifying share” — 192(6), 248(1) [not intended to 
apply to s. 125.5]; “regulation” —248(1); “remuneration” — 125.5(2)(a); “resident in 
Canada” — 250; “salary or wages’? — 125.5(1), 248(1); “share” —248(1); “subsidiary 
wholly-owned corporation” — 248(1); “taxable Canadian corporation” — 89(1), 
248(1); “taxation year” — 249. 


CRA Audit Manual [s. 125.5]: 10.11.12: Consultation regarding film tax credits; 
15.12.1: Film:services unit. 


Subdivision c — Rules Applicable to All 
Taxpayers 


126. (1) Foreign tax deduction [foreign tax credit — non- 
business income] — A taxpayer who was resident in Canada at 
any time in. a taxation year may deduct from the tax for the year 
otherwise payable under this Part by the taxpayer an amount equal 
to 


(a) such part of any non-business-income tax paid by the tax- 
payer for the year to the government of a country other than 
Canada (except, where the taxpayer is a corporation, any such 
tax or part thereof that may reasonably be regarded as having 
been paid by the taxpayer in respect of income from a share of 
the capital stock of a foreign affiliate of the taxpayer) as the tax- 
payer may claim, 


not exceeding; however, 


(b) that proportion of the tax for the year otherwise payable 
under this Part by the taxpayer that 


(i) the amount, if any, by which the total of the taxpayer’s 
qualifying incomes exceeds the total of the taxpayer’s quali- 
fying losses 
(A) for the year, if the taxpayer is resident in Canada 
throughout the year, and 


(B) for the part of the year throughout which the taxpayer 
is resident in Canada, if the taxpayer is non-resident at 
any time in the year, 
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from sources in that country, on the assumption that 


(C) no businesses were carried on by the taxpayer in that 
country, 


(D) where the taxpayer is a cai pnaiON it had no income 


from shares of the capital stock of a foreign affiliate of | 


the taxpayer, and 
(E) where the taxpayer is an individual, 


(1) no amount was deducted under subsection 91(5) in 
computing the taxpayer’s income for the year, and 


(II) if the taxpayer deducted an amount under subsec- 
tion 122.3(1) from the taxpayer’s tax otherwise paya- 
ble under this Part for the year, the taxpayer’s income 
from employment in that country was not from a 
source in that country to the extent of the lesser of the 
amounts determined in respect thereof under 
paragraphs 122.3(1)(c) and (d) for the year, 


is of 
(ii) the total of 
(A) the amount, if any, by which, 


(I) if the taxpayer was resident in Canada throughout 
the year, the taxpayer’s income for the year computed 
without reference to paragraph 20(1)(ww), and 


(ID) if the taxpayer was non-resident at any time in the 
year, the amount determined under paragraph 114(a) 
in respect of the taxpayer for the year 


exceeds 


(III) the total of all amounts each of which is an 
amount deducted under section 110.6 or. paragraph 
111(1)(b), or deductible under any of paragraphs 
110(1)(d) to (d.3), (f), (g) and (j) and sections 112 and 
113, in computing the taxpayer’s taxable income for 
the year, and 


(B) the amount, if any, added under section 110.5 in com- 
puting the taxpayer’s taxable income for the year. 


Related Provisions: 20(11), 20(12) — Deduction instead of credit for foreign taxes 
paid; 20(12) — Foreign non-business income tax; 94(3)(b) [proposed] — Application 
to trust deemed resident in Canada; 104(22.1) — Foreign tax credit (FTC) allocated to 
beneficiary of trust; 110.5 — Addition to corporation’s taxable income to increase 
FTC; 126(1.1) — Application to authorized foreign bank; 126(6) — Separate deduc- 
tion in respect of each country and.source; 126(7)“tax for the year otherwise payable 
under this Part’* — Tax otherwise payable; 138(8) — No deduction for tax paid on life 
insurance business income; 144(8.1) — Employees profit sharing plan — foreign tax 
deduction; 161(6.1)— Delay in interest on FTC adjustment; Canada-U.S. Tax 
Treaty:Art. XXIV:4 — Credit for U.S. citizen resident in Canada; Canada-U.S. Tax 
Treaty:Art. XXIX-B:6, 7 — Credit for U.S. estate taxes. See also at end of s. 126. 


History: Subcl. 126(1)(b)(ii)(A)(II1) amended by 2002, c. 9, subsec. 39(1), applicable 
to 1997 et seq. except that, for the 1997 taxation year, the subcl. shall be read as 
follows: 


(III) the total of all amounts each of which is an amount deducted by the tax- 
payer under section 110.6 or paragraph 111(1)(b), or deductible by the taxpayer 
under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f), (g) or (j) or section 112 or 113, 
for the year or in respect of the period or periods referred to in subclause (II), as 
the case may be, and 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. Subcl. 126(1)(b)(ii)(A)(II) formerly read: 


(III) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b), or deductible under any of paragraphs 110(1)(d) to 
(d.3), (f) and (j) and sections 112 and 113, in computing the taxpayer’s taxable 
income for the year, and 


Cl. 126(1)(b)Gi)(A) amended by 2001, c. 17, subsec. 117(1), applicable to 1998 et seq. 
except that, in its application to the 1998 and 1999 taxation years, subcl. (A)(1) shall be 
read without reference to the expression “computed without reference to paragraph 
20(1)(ww)”. The cl. formerly read: 


(A) the amount, if any, by which, 


(I) where section 114 does not apply to the taxpayer in respect of the year, 
the taxpayer’s income for the year computed without reference to paragraph 
20(1)(ww), and 


(II) where section 114 applies to the taxpayer in respect of the year, the total 
of the taxpayer’s income for the period or periods in the year referred to in 
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paragraph 114(a) and the amount that would be determined under paragraph » 
114(b) in respect of the taxpayer. for the year if subsection 115(1).were read _ 
without reference to paragraphs 115(1)(d) to (f) , 

exceeds 

(IMD) the total of all amounts each of which is an amount deducted by the 
taxpayer under section 110.6 or paragraph 111(1)(b), or deductible by the 
taxpayer under paragraph 110(1)(d), (d.1), (d.2), (d.3),.(f) or (j) or section 
112 or 113, for the year or in respect of the period or periods referred to in 
subclause (II), as the case may be, and 


Subcl. 126(1)(b)(ii)(A)(1) amended by 2000, c. 19, subsec. 35(1), atialicable! to 1998 et 
seq. except that, in its application to the 1998 and 1999 taxation years, the subcl. shall _ 
be read without reference to the expression “computed without reference to paragraph 
20(1)(ww)”. The subcl. formerly read: STE 


(I) where section 114 is not applicable to the taxpayer in respect of the year, the 
total of the taxpayer’s income for the year and the amount, if any, added under 
subsection 110.4(2) in computing the taxpayer’s taxable income for the year, and 


The portion of subpara. 126(1)(b)(i) before cl. (C) amended by 1999, c. 22, subsec. 
47(1), applicable to taxation years that begin after February 24, 1998 The portion for- 
merly read:. 


iRe 


(i) the total of the taxpayer’s incomes from sources in that country, excluding 
any portion thereof that was deductible by the taxpayer under subparagraph 
110(1)() or in respect of which an amount was deducted by the taxpayer 
under section 110.6, 
(A) for the year, if section 114 is not applicable, or 
(B) if section 114 is applicable, for the period or periods in the year referred 
to in paragraph 114(a), 
on the assumption that 
Subcl. 126(1)(b)(ii)(A)(D substituted by 1994, c. 21, subsec. 60(1), a ee ae to ee 
et seq. That subcl. formerly read: 
(II) where section 114 is applicable to the taxpayer in respect of the year, the 
taxpayer’s income for the period or periods in the year referred to in paragraph | 
114(a) ; 
Selected Cases [subsec. 126(1)]: Zhang v. R., [2008] 2 C.T.C. 2097 (TCC) 
(Foreign tax credit based on foreign tax actually paid); Kempe vy. R., [2001] 1 C.T.C. 
2060 (TCC) (German church tax was imposed by government and calculated on in- 
come, thereby constituting foreign non-business income tax); Dagenais v. R., [2000] 2 
C.T.C. 2022 (TCC) (Foreign tax credit not available with respect to U.S. lottery win- 
nings; no double taxation); Interprovincial Pipe Line Co. v. MNR, [1968] C.T.C. 156 
(SCC) (To determine income from a source, taxpayer required to deduct interest paid to 
Canadian lenders from interest received from U.S. subsidiary). 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
butions; IT-201R2: Foreign tax credit — trust and beneficiaries; IT-270R3: Foreign tax 
credit; IT-273R2: Government assistance — general comments; IT-243R4: Dividend 
refund to private corporations; IT-379R: Employees profit sharing plans — allocations 
to beneficiaries; IT-393R2: Election re tax on rents and timber royalties — non-re- 
sidents; IT-395R2: Foreign tax credit — foreign-source capital gains and losses; IT- 
506: Foreign income taxes as a deduction from income; IT-520: Unused foreign tax 
credits — carryforward and carryback. 


1.T. Technical News: 30 (tax avoidance); 31R2 (social security taxes cdtis the foreign 
tax credit), ; 
CRA Audit Manual: 15.11.4: Tax treaties — relief from double taxation. 

Forms: T2 SCH 5: Tax calculation supplementary — corporations; T2 SCH 21; Fed- 
eral and provincial or territorial foreign income tax credits and federal logging tax 


credit, T2036: Provincial or territorial foreign tax credits; T2209: Federal foreign tax 
credits. 


(1.1) Authorized foreign bank —JIn applying subsections 
20(12) and (12.1) and this section in respect of an authorized for- 
eign bank, 


(a) the bank is deemed, for the purposes of subsections (1), (4) 
to (5), (6) and (7), to be resident in Canada in respect of its Ca- 
nadian banking business; 


(b) the references in subsection 20(12) and paragraph (1)(a) to 
“country other than Canada” shall be read as a reference to 
“country that is neither Canada nor a country in which the tax- 

payer is resident at any time in the taxation year”; 

(c) the reference in subparagraph (1)(b)(i) to “from sources in 

that country” shall be read as a reference to “in respect of its 

Canadian banking business from sources in’ that country”; 

(d) subparagraph (1)(b)(ii) shall be read as follows: 

“(i1) the lesser of 


(A) the taxpayer’s taxable income camegs in Canada for 
the year, and 
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(B) the ‘total of the taxpayer’s income for the year from 
its Canadian banking business and the amount deter- 
mined in respect of the ape under subparagraph 
115(1)(a)(vii) for the year.”; 


(e) in computing the non- Raa income tax paid by the bank 
* for a taxation year to the government’ of a country other than 

* Canada, there shall be included only taxes that relate to amounts 
» that are included in computing the bank’s taxable income earned 
“in Canada from its Canadian banking business; and 


(f) the definition “tax-exempt income” in subsection (7) shall be 
read as follows: 


“tax-exempt income” means income of a taxpayer from a 
source in a particular country, in respect of which 
2 


(a) the taxpayer is, because of a comprehensive agree- 
ment or convention for the elimination of double taxa- 
tion.on income, which has the force of law in the: partic- 
ular country and ‘to which a country: in which the 
taxpayer is resident is a party, entitled to an exemption 
from all income or profits taxes, imposed in the particu- 
lar country, to. which the agreement or convention,ap- 
plies, and 


(b) no income or profits tax. to which the agreement or 
convention does not apply is imposed in the particular 
country;”. 


History: Subsec. 126(1.1), added by 2001,,¢. 17, fhe 117(2), applicable after June 
27, 1999. 


(2) Idem [foreign tax credit — business income] = Where a 
taxpayer who was resident in Canada at any time in a taxation year 
carried on business in the year in a country other than Canada, the 
taxpayer may deduct from the tax for the year otherwise, payable 
under this Part by the taxpayer an amount not exceeding the least of 


(a) such part of the total of the business-income tax paid by the 

> taxpayer for the year in respect of businesses ‘carried on by the 

taxpayer in that country and the taxpayer’s unused foreign tax 

credits in respect of that country for the 10 taxation years imme- 

diately preceding and the 3,taxation. years immediately follow- 
ing the year as the taxpayer may claim, 


- (b) the amount determined under subsection (2.1) for the year in 
respect of businesses carried on by the taxpayer in that country, 
and 


(c) the amount by which | 


(i) the tax for the year otherwise payable under this Part by 
the taxpayer 


exceeds 


(ii) the amount or the total of amounts, as the’case may be, 
deducted under subsection (1) by the taxpayer from the tax 
ag the sii otherwise paren nisiaiad = sims 


ie CCRA has planned for some time to announce a significant cha ge 
siniaiative! practicés relating to the foreign tax credits available to Canadian 
id other lending institutions. . 
regard, and | am writing now to update, you. on the progress of our work. 


hat give rise to this issue are loans by a'resident of Canada to a non- 

ident, and the resulting receipt by the resident of interest income. If the non-resident 
borrower's country of residence imposes a withholding tax (as Canada itself often 
would in the reverse case), it is appropriate in policy terms that Canada provides some 
“osha tax credit for the tax. Indeed, if Canada has a tax treaty with the country in 
eral) gnarl designates the interest income to be from a source in 
i eile to Rppvide ‘ agen 


The saonlty 2 y obli; | 
ender earns the interest as income fem carrying ona “Vb Canada, it is not clear 
that th interest has a foreign source. If it does not haye a foreign. source, it will not 
9 a foreign tax credit. This would be the result d te the fact that, as I haye 
wet we es Wwithbiotaitig taxes Spe with the anal os that eee will be 
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. We very much appreciate your a ihages in 


S. 126(2.1)(a)Gi)(A) TID 


Again, thank you for the patience you have shown in this matter. With your continued 
co-operation, we hope to be able to clear it off both our agendas. within, a reasonable 


pene Minister ‘St 


Related Provisions: 87(2)(z) — Amalgamation; 88(1)(e.7) = Winding-up; 94(3)(b) 
[proposed] —- Application to trust deemed resident in Canada; 104(22.1) —-\FTC allo- 
cated to beneficiary of trust; 110.5 — Optional addition to income to create FTC; 
125 — Small business deduction; 126(2.1)—— Amount determined for para: (2)(b); 
126(2.3) — Rules relating to unused. FTC; 126(6)— Separate deduction in respect of 
each country; 129(3) — Refundable dividend tax on hand; 138(8) — No FTC for life 
insurancé business; 152(6) + Reassessment; 152(6)(f.1) — Minister required to reas- 
sess past year to allow unused FTC; 161(6.1) — Delay in interest on FTC adjustment, 
161(7)(a)(iv.1), 164(5)(e), 164(5.1) — Effect of loss carryback; 261(7)(a), 261115) — 
Functional currency reporting. See also at end of s. 126. 

History: Para... 126(2)(a). amended. by, 2005, ,c. 19, s..27. to replace “seven Vaxation 
years” with “10 taxation years” and “three taxation years” with “3 taxation years”, ap- 
plicable in respect of unused foreign tax credits computed for taxation years that end 
after March 22, 2004. 


Selected Cases [subsec. 126(2)]: 4145356 Canada Ltd. v. R., [2011] 4 C.T.C. 
2207 (TCC) (U.S. election irrelevant to characterizing manner in which partners taxed 
in Canada); Collins v. R., [1985] 1 C.T.C. 342 (Ont CA) (Payment of tax in U.S. does 
not affect calculation of tax sought to be evaded when taxpayer charged with tax 
evasion); R. v. Bank of Nova Scotia, [1981] €.T.C. 162 (FCA) (Taxpayer liable for 
income’ tax in UiK. entitled to use weighted average ‘exchange raté during fiscal 
period); Icanda Ltd. v. MNR, [1972] C.T.C,,163 (FCTD) (Taxpayer receiving U.S. tax 
refund not allowed foreign tax credit). 


Interpretation Bulletins; IT-243R4;. Dividend refund to private corporations; IT- 
270R3: Foreign tax credit; IT-273R2: Government assistance — general comments; 
IT-520: Unused foreign tax credits — carryforward and carryback. 


1.T.. Technical. News: 8 (treatment of United States unitary state taxes). 


CRA Audit Manual: 11.3.4: Tax credits; 15.11.4: Tax treaties — relief from double 
taxation. 


Forms: T2 SCH 5: Tax calculation supplementary — corporations; T2 SCH 21:, Fed- 
eral and provincial or territorial foreign income tax credits and federal logging tax 
credit; T2036: Provincial or territorial foreign tax credits; T2209: Federal foreign tax 
credits. 


(2.1) Amount determined for purposes of para. (2)(b) — 
For the purposes of paragraph (2)(b), the amount determined under 
this subsection for a year in respect of businesses carried on by a 
taxpayer in a country other than Canada is the total of 


(a) that proportion of the tax for the year otherwise payable 
under this Part by the taxpayer that 


(i) the amount, if any, by which the’ total of the taxpayer’s 
qualifying incomes exceeds the total of the taxpayer’s quali- 
fying losses 


(A) for the year, if the’ eaeiager is resident in’ Canada 
throughout the year, and 
(B) for the part.of the year throughout which the taxpayer 


is resident. in Canada, if the lax payer is non-resident at 
any time in the year, 


from businesses carried on by the taxpayer in that country 
is of 
(ii) the total of 
(A) the amount, if any, by. which 


(I) if the taxpayer is resident in Canada throughout the 
year, the taxpayer’s income for the year computed 
without ‘reference to paragraph 20(1)(ww), and 


(Il) if the taxpayer is non-resident at any. time. im the 
year, the amount determined under paragraph 114(a) 
in respect of the taxpayer for the year 


exceeds 


(III) the total of all amounts each of which is an 
‘amount deducted under section 110.6 or paragraph 
111(1)(b), or deductible under any of paragraphs 
110(1)(d) to:(d.3),\(f); (g) and -(j)'and sections 112 and 
113, in, computingthe taxpayer’s taxable income for 
the year, and 
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(B) the amount, if any, added under section 110.5 in com- 
puting the taxpayer’s taxable income for the year; and 


(b) that proportion of the amount, if any, added under subsection 
120(1) to the tax for the year otherwise payable under this Part 
by the taxpayer that 


(i) the amount determined under subparagraph uate in re- 
spect of the country 


is of 
(ii) the amount, if any, by which, 


(A) where section 114 does not apply to the taxpayer in 
respect of the year, the ee s income for the year, 
and 


(B) where section 114 applies to the taxpayer in respect of 
the year, the total of the taxpayer’s income for the period 
or periods referred to in paragraph 114(a) and the amount 
that would be determined under paragraph 114(b) in re- 
spect of the taxpayer for the year if subsection 115(1) 
were read without reference to paragraphs 115(1)(d) to (f) 


exceeds 


(C) the taxpayer’s income earned in the year in a province 
(within the meaning assigned by subsection 120(4)). 


Related Provisions: 126(6)(c) — Incomes deemed from separate sources. See also 
at end of s. 126. 


History: Subcl. 126(2.1)(a)(ii)(A)(I) amended by 2002, c. 9, subsec. 39(2), applica- 
ble to 1997 et seg. except that, for the 1997 taxation year, the subcl. shall be read as 
follows: 


(IIL) the total of all amounts each of which is an amount deducted by the tax- 
payer under section 110.6 or paragraph 111(1)(b), or deductible by the taxpayer 
under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f), (g) or (j) or section 112 or 113, 
for the year or in respect of the period or periods referred to in subclause (II), as 
the case may be, and 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. Subcl. 126(2.1)(a)(ii)(A)(III) formerly read: 


(IIT) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b), or deductible under any of paragraphs 110(1)(d) to 
(d.3), (f) and (j) and sections 112 and 113, in computing the taxpayer’s taxable 
income for the year, and 


Cl. 126(2.1)(a)(ii)(A) amended by 2001, c. 17, subsec 117(3), applicable to 1998 et 
seq. except that, in its application to the 1998 and 1999 taxation years, subcl. (A)(1) 
shall be read without reference to the expression “computed without reference to para- 
graph 20(1)(ww)’. The cl. formerly read: 


(A) the amount, if any, by which 


(I) where section 114 does not apply to the taxpayer in respect of the year, 
the taxpayer’s income for the year computed without reference to paragraph 
20(1)(ww), and 


(II) where section 114 applies to the taxpayer in respect of the year, the total 
of the taxpayer’s income for the period or periods referred to in paragraph 
114(a) and the amount that would be determined under paragraph 114(b) in 
respect of the taxpayer for the year if subsection 115(1) were read without 
reference to paragraphs 115(1)(d) to (f) 


exceeds 


(II) the total of all amounts each of which is an amount deducted by the 
taxpayer under section 110.6 or paragraph 111(1)(b), or deductible by the 
taxpayer under paragraph 110(1)(d), (d.1), (d.2), (d.3), (f) or (j) or section 
112 or 113, for the year or in respect of the period or periods referred to in 
subclause (II), as the case may be, and 


Subcl. 126(2.1)(a)(ii)(A)(I) amended by 2000, c. 19, subsec. 35(2), applicable to 1998 
et seq. except that, in its application to the 1998 and 1999 taxation years, the subcl. 
shall be read without reference to the expression “computed without reference to para- 
graph 20(1)(ww)”. The subcl. formerly read: 


(I) where section 114 is not applicable to the taxpayer in respect of the year, the 
total of the taxpayer’s income for the year and the amount, if any, included under 
subsection 110.4(2) in computing the taxpayer’s taxable income for the year, and 


Subparas. 126(2.1)(a)(i) and (b)(i) amended by 1999, c, 22, subsecs. 47(2), (3), applica- 
ble to taxation years that begin after February 24, 1998. The subparas. formerly read: 


(i) the total of the taxpayer’s incomes 
(A) for the year, if section 114 is not applicable, or 


(B) if section 114 is applicable, for the period or periods in the year referred 
to in paragraph 114(a), 
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_ from businesses carried on by the taxpayer in that country, other than any portion 
of that income that was deductible under subparagraph 110(1)(f)@) in computing 
the taxpayer’s taxable income for the year 


(i) the total of the taxpayer’s incomes described in subparagraph (a)(i) 


Subel. 126(2.1)(a)(i)(A)() and subpara. (2.1)(b)(ii) substituted by 1994, c. 21, sub- | 
secs. 60(2), (3), applicable to 1993 et seq. That subcl. and that subpara. formerly read; | 


(II) where section 114 is applicable to the taxpayer in respect of the year, the 
taxpayer’s income for the period or periods in the year referred to in paragraph 
114(a) 


(ii) the taxpayer’s income, other than the taxpayer’s income earned in the year in 
a province (within the meaning assigned by subsection 120(4)), 
(A) for the year, if section 114 is not applicable, or 
(B) if section 114 is applicable, for the period or periods in the year referred 
to in paragraph 114(a). 
That portion of subpara. 126(2.1)(a)(i) following cl. (B) substituted by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 103(1), applicable to taxation years:ending after July 13, 1990. 
That portion formerly read: 


from businesses carried on by the taxpayer in that country 
Interpretation Bulletins: IT-270R3: Foreign tax credit. 
Forms: T2036: Provincial or territorial foreign tax credits. 


(2.2) Non-resident’s foreign tax deduction — If at any time 
in a taxation year a taxpayer who is not at that time resident in Can- 
ada disposes of a property that was deemed by subsection 48(2), as 
it read in its application before 1993, or by paragraph 128.1(4)(e), 
as it read in its application before October 2, 1996, to be taxable 
Canadian property of the taxpayer, the taxpayer may deduct from 
the tax for the year otherwise payable under this Part by the tax- 
payer an amount equal to the lesser of 


(a) the amount of any non-business-income tax paid by the tax- 
payer for the year to the government of a country other than 
Canada that can reasonably be regarded as having been paid by 
the taxpayer in respect of any gain or profit from the sspose 
of the property, and 


(b) that proportion of the tax for the year otherwise payable 
under this Part by the taxpayer that 


(i) the taxable capital gain from the disposition of that 
property 

is of 
(1) if the taxpayer is non-resident throughout the year, the 
taxpayer’s taxable income earned in Canada for the year de- 


termined without reference to paragraphs 115(1)@) to (f), 
and 


(ili) if the taxpayer is resident in Canada at any time in the 
year, the amount that would have been the taxpayer’s taxable 
income earned in Canada for the year if the part of the year 
throughout which the taxpayer was non-resident were the 
whole taxation year. 
Related Provisions: 114—Residence in Canada for part of year, 
126(2.21)—(2.23) — Credit for former resident; 115(1) — Non-resident’s taxable in- 


come; 126(7) — “tax for the year otherwise payable under this Part”. See also at end of 
s. 126. 


History: The portion of subsec. 126(2,2) before para. (b) amended by 2001, (os 17, 
subsec. 117(4), applicable to 1996 et seg. That portion formerly read: 


(2.2) Where at any time in a taxation year a taxpayer who is not at that time — 
resident in Canada disposes of property that was deemed by subsection 48(2), as 
it read in its application before 1993, or paragraph 128.1(4)(e) to be taxable Ca- 
nadian property of the taxpayer, the taxpayer may deduct from the tax for the — 
year otherwise payable under this Part by the taxpayer an amount equal to. 


(a) the amount of any non-business-income tax paid by the taxpayer for the — 
year to the government of a country other than Canada that may reasonably — 
be regarded as having been paid by the taxpayer in respect of any gail or | 
profit from the disposition of that property ie 


not exceeding, however, 


Subpara. 126(2.2)(b)(ii) amended, and subpara. (iii) added, by the said c. 17, Rais 
117(5), applicable to 1998 et seq. Subpara. 126(2.2)(b)(ii) formerly read: 


(ii) the amount that would be the taxpayer’s taxable income earned in Canada ~ 
(A) for the year, if section 114 is not applicable, or 
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| (B) if section 114 is applicable, for the portion of the year referred to in 
| paragraph 114(b) 
if subsection 115(1) were read without reference to that portion thereof follow- 
ing paragraph 115(1)(c). 
The opening words of subsec. 126(2.2) substituted by 1994, c. 21, subsec. 60(4), appli- 
cable after 1992. The opening words formerly read: 


(2.2) Where at any time in a taxation year a taxpayer who was not at that time 
resident in Canada disposed of property that was deemed by subsection 48(2) to 
be taxable Canadian property of the taxpayer, the taxpayer may deduct from the 

_ tax for the year otherwise payable under this Part by the taxpayer an amount 
equal to 


| Interpretation Bulletins: IT-273R2: Government assistance — general comments, 
| {7-451R: Deemed disposition and acquisition on ceasing to be or becoming resident. 


(2.21) Former resident — deduction — If at any particular 
time in a particular taxation year a non-resident individual disposes 


of a property that the individual last acquired because of the appli- 
cation, at any time (in this subsection referred to as the “acquisition 
time”) after October 1, 1996, of paragraph 128.1(4)(c), there may 
be deducted from the individual’s tax otherwise payable under this 
Part for the year (in this subsection referred to as the “emigration 
--year”) that includes the time immediately before the acquisition 
time an amount not exceeding the lesser of 


(a) the total of all amounts each of which is the amount of any 
business-income tax or non-business-income tax paid by the in- 
- dividual for the particular year 


(i) where the property is real property situated in a country 
other than Canada, 


(A) to the rovendimielit of that country, or 


(B) to the government of a country with which Canada 
has a tax treaty at the particular time and in which the 
individual is resident at the particular time, or 


(ii) where the property is not real property, to the government 
of a country with which Canada has a tax treaty at the partic- 
ular time and in which the individual is resident at the partic- 
ular time, 


that can Peenably be erie as ne been paid in respect 
of that portion of any gain or profit from the. disposition of the 
property that accrued while the individual was resident in Can- 
ada and before the time the individual last ceased to be resident 
in Canada, and 


(b) the amount, if any, by which 


(i) the amount of tax under this Part that was, after taking 
into account the application of this subsection in respect of 
dispositions that occurred before the particular time, other- 
wise payable by the individual for the emigration year 


exceeds 


(ii) the amount of such tax that would have been payable if 
the particular property had not been deemed by subsection 
128.1(4) to have been disposed of in the emigration year. 


Related Provisions: 119 — Former resident — credit for tax paid; 126(2.22) — 
Parallel credit to trust after distribution to non-resident beneficiary; 126(2.23) — Re- 
duction where foreign tax credit available under foreign system; 128.3 — Shares ac- 
quired on rollover deemed to be same shares for 126(2.21); 152(6)(f.1) — Minister re- 
quired to reassess past year to allow credit; 161(7)(a)(iv.1), 164(5)(e), 164(5.1) — 
Effect’ of carryback of loss; Canada-U.S. Tax Treaty:Art. XIIJ:1— Gain on real pro- 
perty taxable by country in which property is situated. 


Subdivision c — Computation of Tax: All Taxpayers 


S. 126(2.23) 


History: Subsec. 126(2.21) added by 2001, c. 17, subsec. 117(6), applicable to 1996 et 
seq. 


Interpretation Bulletins: IT-395R2: Foreign tax credit —foreign-source capital 
gains and losses. 


(2.22) Former resident — trust beneficiary — If at any partic- 
ular time in a particular taxation year a non-resident individual dis- 
poses of a property that the individual last acquired at any time (in 
this subsection referred to as the “acquisition time”) on a distribu- 
tion after October 1, 1996 to which paragraphs 107(2)(a) to (c) do 
not apply only because of subsection 107(5), the trust may deduct 
from its tax otherwise payable under this Part for the year (in this 
subsection referred to as the “distribution year’) that includes. the 
acquisition time an amount not exceeding the lesser of 


(a) the total of all amounts each of which is the amount of any 
business-income tax or non-business-income tax paid by the in- 
dividual for the particular year 


(i), where the property is real property situated in a country 
other than Canada, 


(A) to the government of that country, or 


(B) to the government of a country with which Canada 
has a tax treaty at the particular time and in which the 
individual is resident at the particular time, or 


(ii) where the property is not real property, to the government 
of a country with which Canada has a tax treaty at the partic- 
ular time and in which the individual is resident at the partic- 
ular time, 


Technical Notes. (July 2010): See ander 1214), 


that can reasonably be regarded as having been paid in respect 
of that portion of any gain or profit from the disposition of the 
property that accrued before the distribution and after the latest 
of the times, before the distribution, at which 


(iii) the trust became resident in Canada, 
(iv) the individual became a beneficiary under the trust, or 
(v) the trust acquired the property, and 

(b) the amount, if any, by which 
(i) the amount of tax under this Part that was, after taking 
into account the application of this subsection in respect of 


dispositions that occurred before the particular time, other- 
wise payable by the trust for the distribution year 


exceeds 


(ii) the amount of such tax that would have been payable by 

the trust for the distribution year if the particular property 

had not been distributed to the individual. 
Related Provisions: 104(22.1) — FTC to beneficiary of trust; 126(2.23) — Reduc- 
tion where FTC available under foreign system; 128.3 — Shares acquired on rollover 
deemed to be same shares for 126(2.22); 152(6)(f.1) — Minister required to reassess 
past year to allow credit; 161(7)(a)(iv.1), 164(5)(e), 164(5.1) — Effect of carryback of 
loss; 220(4.6)-(4.63) — Security for tax on distribution of taxable Canadian property 
by trust to non-resident beneficiary; Canada-U.S. Tax Treaty:Art. XII:1 — Gain on 
real property taxable by country in which property is situated. 


History: Subsec. 126(2.22) added by 2001, c. 17, subsec. 117(6), applicable to 1996 er 
seq. 


(2.23) Where foreign credit available — For the purposes of 
subsections (2.21) and (2.22), in computing, in respect of the dispo- 
sition of a property by an individual in a taxation year, the total 
amount of taxes paid by the individual for the year to one or more 
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governments of countries other than Canada, there shall be de- 
ducted any tax credit (or other reduction in the amount of a tax) to 
which the individual was entitled for the year, under the law of any 
of those countries or under a tax treaty between Canada and any of 
those countries, because of taxes paid or payable by the individual 
under this Act in respect of the disposition or a previous disposition 
of the property. 


Related Provisions: 128.3 — Shares acquired on rollover deemed to be same shares 
for 126(2.23). 


History: Subsec. 126(2,23) added by 2001, c. 17, subsec. 117(6), applicable to 1996 et 
seq. 


(2.3) Rules relating to unused foreign tax credit — For the 
purposes of this section, 


(a) the amount claimed under paragraph (2)(a) by a taxpayer for 
a taxation year in respect of a country shall be deemed to be in 
respect of the business-income tax paid by the taxpayer for the 
year in respect of businesses carried on by the taxpayer in that 
country to the extent of the amount of that tax, and the remain- 
der, if any, of the amount so claimed shall be deemed to be in 
respect of the taxpayer’s unused foreign tax credits in respect of 
that country that may be claimed for the taxation year; 


(b) no amount may be claimed under paragraph (2)(a) in com- 
puting a taxpayer’s tax payable under this Part for a particular 
taxation year in respect of the taxpayer’s unused foreign tax 
credit in respect of a country for a taxation year until the tax- 
payer’s unused foreign tax credits in respect of that country for 
taxation years preceding the taxation year that may be claimed 
for the particular taxation year have been claimed; and 


(c) an amount in respect of a taxpayer’s unused foreign tax 
credit in respect of a country for a taxation year may be claimed 
under paragraph (2)(a) in computing the taxpayer’s tax payable 
under this Part for a particular taxation year only to the extent 
that it exceeds the aggregate of all amounts each of which is the 
amount that may reasonably be considered to have been claimed 
in respect of that unused foreign tax credit in computing the tax- 
payer’s tax payable under this Part for a taxation year preceding 
the particular taxation year. 


Related Provisions: 87(2)(z) — Amalgamations; 88(1)(e.7) — Winding-up. 


History: Paras. 126(2.3)(b) and (c) amended by 2001, c. 17, subsec. 117(7), applicable 

to 2001 er seq. Paras. (b) and (c) formerly read: 
(b) no amount may be claimed under paragraph (2)(a) in computing a taxpayer’ s 
tax payable under this Part or Part I. for a particular taxation year in respect of 
the taxpayer’s unused foreign tax credit in respect of a Country for a taxation 
year until the taxpayer’s unused foreign tax credits in respect of that country for 
taxation years preceding the taxation year that may be claimed for the particular 
taxation year have been claimed; and 


(c) an amount in respect of a taxpayer’s unused foreign tax credit in respect of a 
country for a taxation year may be claimed under paragraph (2)(a) in computing 
the taxpayer’s tax payable under this Part or Part I.1 for a particular taxation year 
only to the extent that it exceeds the total of all amounts each of which is the 
amount that may reasonably be considered to have been claimed in respect of 
that unused foreign tax credit in computing the taxpayer’s tax payable under this 
Part or Part I.1 for'a taxation year preceding the particular taxation year. 


Interpretation Bulletins: IT-520: Unused foreign tax credits —carryforward and 
carryback. 


(3) Employees of international organizations — Where an 
individual is resident in Canada at any time in a taxation year, there 
may be deducted from the individual’s tax for the year otherwise 
payable under this Part an amount equal to that proportion of the tax 
for the year otherwise payable under this Part by the individual that 


(a) the individual’s income 


(i) for the year, if the individual is resident in Canada 
throughout the year, and 


(ii) for the part of the year throughout which the individual 
was resident in Canada, if the individual is non-resident at 
any time in the year, 


from employment with an international organization (other than 
a prescribed international organization), as defined for the pur- 
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' poses of section 2 of the Foreign Missions and International Or- 
ganizations Act ; 


is of } 
(b) the amount, if any, by which ot 


(i) if the taxpayer is resident in Canada throughout the year, 
the taxpayer’s income for the year computed without refer-| 
ence to paragraph 20(1)(ww), and 


(ii) if the taxpayer is non-resident at any time in the year, the 
amount determined under paragraph 114(a) in respect of the | 

___ taxpayer for the year . | 7} 
exceeds ri} 
(iii) the total of all amounts each of which is an. amount de- 
ducted under section 110.6 or paragraph 111(1)(b), or de- 
ductible under any of paragraphs 110(1)(d) to (d.3), (f), (g) | 

_and (j), in computing the taxpayer’s taxable income for the 
year, q 
except that the amount deductible under this subsection in comput- 
ing the individual's tax payable under this Part for the year may not 
exceed that proportion of the total of all amounts each of which is 
an amount paid by the individual to the organization as a levy (the 
proceeds of which are used to defray expenses of the organization), | 
computed by reference to the remuneration received by the indivi- 
dual in the year from the organization in a manner similar to the 


' 


manner in which income tax is computed, that | 


(c) the individual’s income for the year from employment with 
the organization | 


is of | 
(d) the amount that would be the individual’s income for the | 


year from employment with the organization if this Act were 
read without reference to paragraph 81(1)(a). 


Related Provisions: 1 10(1)(f)(iii), (iv) — Deductions for income from certain inter- _ 
national organizations; 126(7)“tax for the year otherwise payable under this Part” — 
Tax for year otherwise payable defined. See also at end of s. 126. 


History: Subpara. 126(3)(b)(iii) amended by 2002, c. 9, subsec. 39(3), applicable to | 
1997 et seg. except that, for the 1997 taxation year, the subpara. shall be read as 
follows: 


“(iii) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b), or deductible under paragraph 110(1)(d), (d.1), 
(d.2), (d.3), (f), (g) or (j), in computing the individual’s taxable income for the 
year or in respect of the period or periods referred to in subparagraph (ii), as the 
case may be,” 


Notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made that is necessary to give effect to the 
amendment. Subpara. 126(3)(b)(iii) formerly read: 


(iii) the total of all amounts each of which is an amount deducted under section 
110.6 or paragraph 111(1)(b), or deductible under paragraph 110(1)(d) to (d.3), 
(f) or (j), in computing the taxpayer’s taxable income for the year, and 


Subparas. 126(3)(a)(i) and (ii) amended by 2001, c. 17, subsec. 117(8), applicable to 
1998 et seg. Those subparas. formerly read: 


(i) for the year, where section 114 is not applicable to the individual in respect of 
the year, and 


(ii) for the period or periods in the year referred to in paragraph 114(a), where 
section 114 is applicable to the individual in respect of the year, 


Para. 126(3)(b) amended by the said c. 17, subsec. 117(9), applicable to 1998 ef seq. 
except that, in its application to the 1998 and 1999 taxation years, subpara. (b)(i) shall 
be read without reference to the expression “computed without reference to paragraph 
20(1)(ww)”. Para. 126(3)(b) formerly read: 


(b) the amount, if any, by which 


(i) where section 114 does not apply to the individual in respect of the year, 
the individual’s income for the year computed without reference to para- 
graph 20(1)(ww), and 


(ii) where section 114 applies to the individual in respect of the year, the 
total of the individual's income for the period or periods in the year referred 
to in paragraph 114(a) and the amount that would be determined under para- 
graph 114(b) in respect of the individual for the year if subsection 115(1) 
were read without reference to paragraphs 115(1)(d) to se! 


exceeds 


(iii) the total of all amounts each of which is an amount deducted under , 
section 110.6 or paragraph 111(1)(b), or deductible under paragraph 
110(1)(d), (d.1), (4.2), (d.3), (f) or (j), in computing the individual’s taxable 
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income for the year or in respect of the period or periods referred to in sub- 
paragraph (ii), as the case may be, 


 Subpara. 126(3)(b)(1) amended by 2000, c. 19, subsec. 35(3), applicable to 1998 et seq. 
except that, in its application to the 1998 and 1999 taxation years, the subpara. shall be 
read without reference to the expression “computed without reference to paragraph 
-20(1)(ww)”. The subpara. formerly read: 


(i) where section 114 does not apply to the individual in respect of the year, the 
total of the individual’s income for the year and the amount, if any, included 
under subsection 110.4(2) in computing the individual’s taxable income for the 
year, and 


Subparas. 126(3)(b)(i) and (ii) substituted by 1994, c. 21, subsec. 60(5), applicable to 
1993 et seg. Those subparas. formerly read: 
(i) the total of the individual’s income for the year and the amount, if any, in- 
cluded pursuant to subsection 110.4(2) in computing the individual’s taxable in- 
come for the year, where section 114 is not applicable to the individual in respect 
of the year, or 
(ii) the individual’s income for the period or periods in the year referred to in 
paragraph 114(a), where section 114 is applicable to the individual in respect of 
the year, 
That portion of para. 126(3)(a) following subpara. (ii) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 67(1), applicable to 1991 et seq. That portion formerly read: 
from employment with an organization, as defined in section 3 of the pain iteaee 
and Immunities (International Organizations) Act 
All that portion of subsec. 126(3) between subpara. (b)(ii) and para: (c) amended by 
1994, c. 7, Sch. VIII (1993, c. 24), subsec. 67(2), applicable to 1991 et seg. That por- 
tion formerly read: 


" exceeds 


(iii) the total of all amounts each of which is an amount deducted by the 
individual under section 110.6 or paragraph 111(1)(b), or deductible by. the 
individual under paragraph 110(1)(d) or (f), for the year or in respect of the 
period or periods referred to in subparagraph (i), as the case may be, 
except that where the organization referred to in paragraph (a) is neither the 
_ United Nations nor a specialized agency that is brought into relationship with the 
United Nations in accordance with Article 63 of the Charter of the United Na- 
tions, the amount deductible under this subsection by the individual may not ex- 
ceed that proportion of the total of all amounts each of which is an amount paid 
by the individual to the organization as a levy (the proceeds of which are used to 
defray expenses of the organization) computed by reference to the remuneration 
received by the individual in the year from the organization in a manner similar 
to the manner in which income tax is computed that 
International organization: S. 2 of the Foreign Missions and International Organi- 
zations Act (1991, ¢. 41) defines “international organization” to mean “any intergovern- 
mental organization of which two or more states are members’. 


(4) Portion of foreign tax not included — For the purposes of 
this Act, an income or profits tax paid by a person resident in Can- 
ada to the government of a country other than Canada does not in- 
clude a tax, or that portion of a tax, imposed by that government 
that would not be imposed if the person were not entitled under 
section 113 or this section to a deduction in respect of the tax or that 
portion of the tax. 


Related Provisions: 126(6)(a) — Interpretation of “government of.a country...” See 
also at end of s. 126. 


History: Subsec. 126(4) amended by 2001, ¢: 17, subsec. 117(10), applicable after 
June 27, 1999. Subsec. 126(4) formerly read: 


(4) For the purposes of this Act, an income or profits tax paid by a person resi- 

_ dent in\Canada to the government of a.country other than Canada or to the gov- 
ernment of a state, province or other political subdivision of such a country does 
not include a tax, or that portion of a tax, imposed by that country or by that 
state, province or other political subdivision, as the case may be, that would not 
be imposed if the person were not entitled under this section or'under section 113 
to a deduction in respect thereof. 


(4.1) No economic profit — If a taxpayer acquires a property, 
other than a capital property, at any time after February 23, 1998 
and it is reasonable to expect at that time that the taxpayer will not 
tealize an economic profit in respect of the property for the period 
that begins at that time and ends when the taxpayer next disposes of 
the property, the total amount of all income or profits taxes (re- 
ferred to as the “foreign tax” for the purpose of subsection 20(12.1)) 
in respect of the property for the period, and in respect of related 
transactions, paid by the taxpayer for any year to the government of 
any country other than Canada, is not included in computing ‘the 
taxpayer’s business-income tax or non-business-income tax for any 
taxation year. 
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Related Provisions: 20(12.1) — Deduction from income for amount disallowed as 
credit by 126(4.1); 126(4.4) — Certain ae rte ignored for 126(4.1); 126(6)(a) — 
Interpretation of “government of a country...’ 

History: Subsec. 126(4.1) amended by 2001, c. 17, subsec. 117(10), to substitute 
for “computing the taxpayer’s”, applicable after June 27, 1999. 


Subsec. 126(4.1) added by 1999, c. 22, subsec. 47(4), applicable to 1998 et seq. 


2 ?? 


“computing taxpayer’s 


come or profits tax 
than oe. —in 
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ing foreign tax credits and similar deductions for foreign tax the burden of whi 
not, in fact, borne by the taxpayer. For more details about these Ss . 
commentary on subsections 91(4. 1) to (4.5). 


New subsection 126(4.11). denies foreign tax credits CRTCS) i in Ba of th 
come of a partnership in certain circumstances. These circumstances would gener 
arise where an investment in a partnership that is characterized as an equity in 
ment for the purposes of the Act is characterized as a debt instrument issued by t 
partnership, or another entity, under the relevant foreign tax law. 


More specifically, subsection. 126(4, 11) provides that this. FTC denial nile will apply 
where the taxpayer is considered to have a lesser direct or indirect share of the part- 
nership’s income under the relevant foreign tax law than it is considered to have — 
under the Act. Note that the reference to an “indirect” share is intended to address 
situations where the taxpayer may, under foreign and Canadian tax law, be consid- . 
ered to have the same level of partnership interest in an upper-tier partnership, buta 
different level of interest in a Partnership of which the upper-tier ee» is Sa 
member. 


New Subsection bee. 12) ensures that certain fagon will not be iaker into aeecunt 
in determining whether subsection 126(4.11) will apply to a particular situation. This 

exception will apply where one or more of the enumerated factors could otherwise be _ tis Se to the foreign tax. _ i 
interpreted as invoking its application and there are no other factors that would i? These jereieh tax credit generator schemes generally involve. a compen! 
ger the application of the rule. The enumerated factors are, essentially, a transactions which, in substance, amount to a Canadian corporation making a 
a corporation resident in a foreign jurisdiction that taxes on the basis of the s 
tive effect of the transaction, while relying on Canadian tax law looki ig only to 
form of the transaction. The form is that of an investment by the Can: dian cor 


involves isha use of a forcien corporation that’ is idtehded to aly a asa for 
ate. The main thrust of all of these schemes i is to. exploit asymmetry, as be 


* differences in the computation or, in certain circumstances, the allocation of 
partnership income as between the relevant foreign tax law and the Act, 


* the treatment of the partnership as a corporation under the relevant foreign tax tion in a foreign special purpose entity which pays full foreign tax on an amouni 
law, and income that is, in part, the return derived on the Canadian taxpayer’s investmen 
However, an offsetting tax reduction is generated in respect of that return with 
* the treatment of the member as a fiscally transparent entity under the relevant foreign corporation’s group. If the Canadian corporation had instead made a ) 


foreign tax law. _ | loan to the foreign corporation, the interest income on that loan would generally 
New subsection 126(4.13) ensures that, for purposes of subsections 126(4.11) and be subject to any foreign tax. As such, no FTC, nor any UFT or FAT deduction, 
(4.12), a taxpayer that is a member of an upper-tier partnership will also be consid- would be available in Canada and full Canadian tax would be levied on the intere: 
ered to be a member of any partnership of which such upper-tier partnership is a income in respect of that loan. By using these foreign tax credit generator schemes, 
direct or indirect member. the foreign corporation receives the same substantive foreign tax treatment a 


Nh ae ; . . é : fe : would for a simple borrowing but the Canadian corporation is able to claim an FTC 
The definitions “business-income tax” and non-business-income tax in subsection or a UFT or FAT deduction, in order to partly or fully offset its Canadian tax other. 
126(7) are amended to ensure they are also subject to new subsections 126(4.11) to wise payable in respect of its interest income. The Canadian tax savings are general 
(4.13). shared between the Canadian lender and the onieny hosrowwer in determi: 
New subsections 126(4.11) to (4.13) and the amendments to the definitions “‘busi- terms of the loan and related matters. 
ness-income tax” and “non-business-income tax” in subsection 126(7) apply to in- Although the Government believes that these foreign tax Breall i 


come or profits tax paid for taxation years of a taxpayer that end after March 4, 2010. 
pee there are transitional rules for taxation years that end on or before August problem warrants greater assurance through specific and immediate legislative 

; : tion. Consequently, Budget 2010 proposes measures that will deny claims for I 
Example and FAT and UFT deductions, in circumstances in which the income tax law of the 
jurisdiction levying the foreign income tax, or another relevant jurisdiction, consi 


cessfully challenged under existing rules in the Income Tax Act, the magnitude of thi : 


Assumptions 
e : ay aes : the Canadian corporation to have a lesser direct or indirect interest in the foreign 

1, USco, a U.S. resident corporation, incorporates and capitalizes two U.S. resi- special purpose entity than the Canadian corporation is considered to have fi 
dent subsidiary corporations (Sub 1 and Sub 2). purposes of the Income Tax Act. This measure should generally put the Ca 
2. Sub 1 and Sub 2 form and capitalize a partnership (the “Partnership”) gov- corporation in the same tax position as if it had made a simple loan to the forei 
erned by the laws of Nevada. Sub I owns a 99% interest in the partnership, corporation. / : © : 
while Sug 2 ouns al lbepuerast, This measure is proposed to be effective for foreign taxes fected in respect of t ¢ 
3. The Partnership lends all of the funds it receives in 2. back to USco. tion years that end after March 4, 2010. The Government will be accepting ¢ 


ments in the finalization of the legislation to implement this measure and enco: 


4. The Partnership elects to be treated U.S. i US. t - 
apts hla Ana siRe dedi ot od oh er er nites stakeholders to submit any such comments before May 4, 2010. 


poses and is not part of the U.S. consolidated group that includes USco, Sub 1 
and Sub 2. 


5. Canco purchases, with cash, a 39% share of Sub 1’s interest in the Partner- 
ship. The purchase is subject to an agreement that obligates Sub 1 to repurchase 
that 39% partnership interest at a fixed price and time in the future. 


(4.2) Short-term securities acquisitions — If at any particular 
time a taxpayer disposes of a property that is a share or debt obliga- 
tion and the period that began at the time the taxpayer last acquired 
the property and ended at the particular time is one year or less, the 
amount included in business-income tax or non-business-income 
tax paid by the taxpayer for a particular taxation year on account of 
all taxes (referred to in this subsection and subsections (4.3) and 
161(6.1) as the “foreign tax’) that are 


(a) paid by the taxpayer in respect of dividends or interest in 
respect of the period that are included in computing the ‘tax- 
payer’s income from the property for any taxation year, 


6. Sub I directly or indirectly loans the funds received in 5. back to Canco. 


7. Under U.S. tax law, Canco’s purchase of the partnership interest for cash is 
treated as a loan to Sub 1, which is considered to still own a 99% interest in the 
Partnership. 


8. The Partnership pays 35% tax on the interest income it earns from USco. 
Analysis 


Canco is considered under U.S. tax law not to own any interest in the Partner- 
ship. As such, new subsection 126(4.11) would apply to deny any FTC claim in 


respect of the 35% U.S. tax paid in respect of the Partnership’s income. Al- (b) otherwise included in business-income tax or non-business- 
though the Partnership is treated as a corporation under U.S. tax law, even if it income tax for any taxation year, and 

were treated as a partnership under U.S. tax law, subsection 126(4.11) would Rihs : 

still apply. As such, new paragraph 126(4.12)(b) will not protect the partnership (c) similar to the tax levied under Part XIII 

from the application of the FTC denial rule. shall, subject to subsection (4.3), not exceed the amount determined 


Federal Budget, Suepiomentayy Information, March 4, 2010: ee Tax by the formula 
Credit Generators 


AxX(B-C)xD/E 


The Canadian income tax system generally taxes Canadian residents on sheit world- 
wide income. However, in recognition of the fact that foreign countries may also where 


assert the right to tax income earned in their territory by a Canadian resident, Canada ; : : ; : ; : 
generally provides a credit for foreign income taxes paid in respect of such income. A is 40%, if the foreign tax would otherwise be included in busi- 


This foreign tax credit (FTC) is aimed at religring Canadian residents from double ness-income tax, and 30%, if the foreign tax would otherwise be 
taxation. included in non-business-income tax, 
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B, is the total of the taxpayer’s proceeds from the disposition of the 
property at the particular time and the amount of all dividends or 
interest from the property in respect of the period included in 
computing the taxpayer’s income for any taxation year, 


C is the total of the cost at which the taxpayer last acquired the 
property and any outlays or expenses made or incurred by the 
taxpayer for the purpose of disposing, of the property at the par- 
ticular time, 


D is the amount of foreign tax that would otherwise be included in 
computing the taxpayer’s business-income tax or non-business- 
income tax for the particular year, and 


E is the total amount of foreign tax that would otherwise be in- 
cluded in computing the taxpayer’s business-income tax or non- 
business-income tax for all taxation years. 


Related Provisions: 112(2.3) — No domestic deduction on dividend rental arrange- 
ment; 126(4.3) — Exceptions; 126(4.4) — Certain dispositions ignored for 126(4.2); 
161(6.1) — Delay in interest on foreign tax credit adjustment; 257 — Formula cannot 
calculate to less than zero. See also at end of s. 126. 


History: Subsec. 126(4.2) added by 1999, c. 22, subsec. 47(4), applicable to 1998 et 
Seq. 


S. 126(5)(a)() 


(4.3) Exceptions — Subsection (4.2) does not apply to a property 
of a taxpayer 


(a) that is a capital property; 

(b) that is a debt obligation issued to the taxpayer that has a term 
of one year or less and that is held by no one other than the 
taxpayer at any time; 

(c) that was last acquired by the taxpayer before February 24, 
1998; or 


(d) in respect of which any foreign tax is, because of subsection 
(4.1), not included in computing the taxpayer’s business-income 
tax or non-business-income tax. 


History: Subsec. 126(4.3) added by 1999, c. 22, subsec. 47(4), applicable to 1998 et 
seq. 


(4.4) Dispositions ignored — For the purposes of subsections 

(4.1) and (4.2) and the definition “economic profit” in subsection 

(7), 
(a) a disposition or acquisition of property deemed to be made 
by subsection 10(12) or (13), 14(14) or (15) or 45(1), section 70 
or 128.1, paragraph 132.2(1)(f), subsection 138(11.3), 142.5(2) 
or 142.6(1.1) or (1.2), paragraph 142.6(1)(b) or subsection 
149(10) is not a disposition or acquisition, as the case may be; 
and 


to section 1322. 


(b) a disposition 


(i) to which section 51.1 applies, of a convertible obligation 
in exchange for a new obligation, 


(ii) to which subsection 86(1) applies, of old shares in ex- 
change for new shares, or 


(iii) to which subsections 87(4) and (8) apply, of old shares 
in exchange for new shares, 


is not a disposition, and the convertible obligation and the new 
obligation, or the old shares and the new shares, as the case may 
be, are deemed to be the same property. 


History: Para. 126(4.4)(a) amended by 2001, c. 17, subsec. 117(11), applicable after 
June 27, 1999. Para. (a) formerly read: 


(a) a disposition or acquisition of property deemed to be made by, subsection 
45(1), section 70 or 128.1, paragraph. 132.2(1)(f), subsection 138(11.3) or 
142.5(2), paragraph 142.6(1)(b) or subsection 149(10) is not a disposition or ac- 
quisition, as the case may be; and 


Subsec. 126(4.4) added by 1999, c: 22, subsec. 47(4), applicable to 1998 ef seq. 


(5) Foreign oil and gas levies — A taxpayer who is resident in 
Canada throughout a taxation year,and carries on a foreign oil and 
gas business in a taxing country in the year is deemed for the pur- 
poses of this section to have paid in the year as an income or profits 
tax to the government of the taxing country an amount equal to the 
lesser of 


(a) the amount, if any, by which 


(i) 40% of the taxpayer’s income from the business in the 
taxing country for the year 
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Proposed Amendment — 126(5)(a)(i) 
(i) the amount obtained by multiplying the taxpayer’s in- 


come from the business in the taxing country for ~ oe 


es theatotal of, cen . 


- (A) that proportion of 26. 5% that the habe 66 yt in 
the taxation year that are in 2011 is of the member: of 
days in the taxation year, and 


(B) that proportion of 25% that the hemiber eh ‘aye in 
the taxation year that are after 2011 is of the nUEAP CE, of 
days in the taxation year 


Aoplcaton, The October 31, 2011 draft legislation, eee. 302), will amet sub- 
para. 126(5)(a)(i) to read as above, applicable to taxation years that begin after Octo- " 
ber 31, 2011. 


Technical Notes: Ordinarily, the only foreign taxes that may be credited aasae 
tax under Part I of the Act are income or profits taxes: Subsection 126(5), together 
with several definitions in subsection 126(7), treat certain levies imposed by a for- 
eign government in connection with oil and gas businesses as income or profits taxes 
paid to that government. The general effect of that subsection is to treat a taxpayer's 
“production tax amount”as a foreign income or profits tax, subject to a maximum of 
40% of the taxpayer’s income from the business in question. The 40% rate is an 
approximation’ of the Canadian corporate income tax rate, and is based on the fact 
that foreign business income earned through a permanent establishment outside Can- 
ada is typically not taxable by a province. As part of a series of amendments reflect- 
ing reductions in corporate income tax rates, as well as the elimination as of January 
1, 2008 of the surtax that was imposed on corporations, subparagraph 126(5)(a)() is 
amended to adjust the factor for foreign business income. . 


exceeds 


(ii) the total of all amounts that would, but for this subsec- 
tion, be income or profits taxes paid in the year in respect of 
the business to the government of the taxing country, and 


(b) the taxpayer’s production tax amount for the business in the 
taxing country for the year. 


Related Provisions: Reg. 5910 — Parallel rules for FAPI. See also Related Provi- 
sions at end of s. 126. 


History: Subsec. 126(5) amended by 2001, c. 17, subsec. 117(12), applicable to taxa- 
tion years of a taxpayer that begin after the earlier of 


(a): December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
1994. 
Subsec. 126(5) formerly read: 


(ii) December 31, 


5) Foreign tax — A tax paid to the government of a country other than Canada 
or to the government of a state, province or other political subdivision of such a 
country may, subject to prescribed conditions, be deemed, for the purposes of 
this Act, to be an income or profits tax paid to the government of that country. 


(5.1) Deductions for specified capital gains — Where in a 
taxation year an individual has claimed a deduction under section 
110.6 in computing the individual’s taxable income for the year, for 
the purposes of this section the individual shall be deemed to have 
claimed the deduction under section 110.6 in respect of such taxa- 
ble capital gains or portion thereof as the individual may specify in 
the individual’s return of income required to be filed pursuant to 
section 150 for the year or, where the individual has failed to so 
specify, in respect of such taxable capital gains as the Minister may 
specify in respect of the taxpayer for the year. 


Related Provisions: See Related Provisions at end of s. 126. 


(6) Rules of construction — For the purposes of this section, 


(a) the government of a country other than Canada includes the 
government of a state, province or other political subdivision of 
that country; 


(b) where a taxpayer’s income for a taxation year is in whole or 
in part from sources in more than one country other than Can- 
ada, subsections (1) and (2) shall be read as providing for sepa- 
rate: deductions in respect of each of the countries other than 
Canada; and 
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(c) if any income from a source in a particular country would be. 
tax-exempt income but for the fact that a portion of the i income 
is subject to an income or profits tax imposed by the government 
of a country other than Canada, the portion is deemed to be in- | 
come from a separate source in the particular country. 


Proposed Addition — 126(6)( 5 


@ if, in computing a taxpayer’: s income f 
from a business carried on by the taxpay 
amount is included in respect of interest paid or payable 
eer by a person resident in a country othe than C 

he taxpayer has paid to the government of that 
country a non-business income tax for the year with res es: 
: pa amount, ie amount is, in applying the Retinition 


Abpiication: ‘The July 16, 5010 draft legislation (art 1 
war oe para. 4 be meee eae to amounts: ae ater a 


pee non-business-i -income tax — that} is, ‘ie foreign 
income and other pec of rasitcad source non-busi 


Subscotida: TIS) has bec jntorprebea [by the CRA ie 1T-270R2 para. oy 
allow a ese tin foreign. tax credit for non-business foreign tax paid on inte 


rein Warisdicton, and therefore is not eligible for. a business foreign tax credit, 
order to ensure that the credit continues to be available in these situations, subsec 
126(6), which contains interpretation rules that apply to the section, is amended t 
add new paragraph 126(6)(d). New paragraph 126(6)(d) deems foreign interest it 
come earned from a business cartied on in Canada, and for which the business 
paid a non-business foreign tax to a country other than Canada, to be froma s 
in that other country. Therefore, if a taxpayer includes in its Canadian busin 
come for the year foreign interest income, and has paid foreign tax with 
this amount, the taxpayer will be eligible to claim a non-business foreign tax cr ; 
subject to the limits set out in section 126. L 


Related Provisions: See Related Provisions at end of s. 126. 


History: Subsec, 126(6) amended by 2001, c. 17, subsec. 117(13), applicable after 
June 27, 1999. Subsec. 126(5) formerly read: 


(6) Construction of subsecs. (1) and (2) — For greater certainty, where a tax-~ 
payer’s income for a taxation year is in whole or in part from sources in more 
than one country other than Canada, subsections (1) and (2) shall be read as’ 
providing for separate deductions in respect of each of the countries ioe than 
Canada. : 


Interpretation Bulletins: IT-270R3: Foreign tax credit. 
(7) Definitions — In this section, 


“business-income tax” paid by a taxpayer for a taxation year in 
respect of businesses carried on by the taxpayer in a country other 
than Canada (in this definition referred to as the “business country”) 
means, subject to subsections (4.1) and (4.2), the portion of any in- 
come or profits tax paid by the taxpayer for the year to the govern- 
ment of a country other than Canada that can reasonably be re- 
garded as tax in respect of the income of the taxpayer’ from a 
business carried on by the taxpayer in the business country, but 
does not include a tax, or the portion of a tax, that can reasonably be 
regarded as relating to an amount that 


Proposed Amendment — 126¢7)"businessne me 


than Canada ra a to in this definition as the Business Me : 
try”) means, subject to subsections (4.1) to (4.2); the portion. 
any income or profits tax paid by the set tec se the sen 


nae 
does not include a tax, or the portion ofa tax that can reasona 
be regarded as relating to an amount that 


Application: The August 27, 2010 dratt legislation (Part 3°-— other amendments), 
subsec. 80(2), will amend the opening words of the definition “business-income tax” 
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(a) any other person or partnership has received or is entitled to 
receive from that government, or 


(b) was deductible under subparagraph 110(1)()(i) in ChEbubag 
the taxpayer’s taxable income for the year; 


Related Provisions: 104(22.3) — Deduction i in computing non- -business-i -income tax 
of trust; 126(4) — Exclusion of certain amounts; 126(4.11) — Exclusion of artificially 
generated amounts; 126(5) — Foreign tax; 126(6)(a) — Interpretation of “government 
of a country...”; 126(8) — Foreign-source income from SIFT partnership reduced by 
Part IX.1 tax payable. See also at end of s. 126. 
History: The opening, words of the definition “business-income tax” in subsec. 126(7) 
amended by 2001, c. 17, subsec.. 117(16), to, substitute “a country’. for.“‘any country” 
and “a business” for “any business”, applicable after June 27, 1999. 
The portion of the definition “‘business-income tax” in subsec. 126(7) before para. (a) 
amended by 1999, c. 22, subsec. 47(5), applicable to 1998 et seg. The a formerly 
read; : 
“business-income tax” paid by a taxpayer for a taxation year iin respect of busi- 
nesses carried on by the taxpayer in a country other than Canada (in this defini- 
tion referred to as the “business country”) means such portion of any income or 
profits tax paid by the taxpayer for the year to the government of any country 
other than Canada or to the government of a state, province or other political 
subdivision of any such country as ‘can reasonably be regarded as tax in respect 
of the income of the taxpayer from any business carried on by the taxpayer in the 
business country, but does not include a tax, or the portion of a tax,,that can 
reasonably be regarded as relating to an amount that 
The definition “business-income tax” in subsec. 126(7) substituted by 1994, c..7, Sch. 
II (1991, c. 49), subsec. 103(2), applicable to taxation years ending after July 13,1990. 
That definition formerly read: 
“business-income tax” paid by a taxpayer for,a taxation. year in respect of busi- 
nesses carried on by the taxpayer in a country other than Canada (in this defini- 
tion referred to as the “business country”) means such portion of any income or 
profits tax paid by the taxpayer for the year to the government of a country other 
than Canada or to the government of a state, province or other political subdivi- 
sion of such a country as may reasonably be regarded as tax in respect of the 
income of the taxpayer from any business carried on’ by the taxpayer in the busi- 
ness country, but does not include a tax, or the portion of a tax, that may reason- 
ably be regarded as relating to an amount that any other person or partnership 
has received or is entitled to receive from that government; 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries; 
IT-270R3: Foreign tax credit; IT-273R2: Government assistance — general comments; 
IT-506: Foreign income taxes as a deduction from income; IT-520: Unused foreign tax 
credits — carryforward and carryback. 


.T. Technical News: 8 (treatment of United States unitary state taxes). 


“commercial obligation’’ in respect of a taxpayer’s foreign oil and 
gas business in a country means an obligation of the taxpayer to a 
particular person, undertaken in the course of carrying on 'the busi- 
ness or in contemplation of the business, if the law of the country 
would have allowed the taxpayer to undertake an obligation, on 
substantially the same terms, to a person other. than, the particular 
person; 

History: The definition “commercial obligation’ added to subsec. 126(7) by 2001, c. 


17, subsec. 117(19), applicable to taxation years of a taxpayer that begin after the ear- 
lier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


“economic profit” of a taxpayer in respect of a property for a'pe- 
riod means the part of the taxpayer’s profit, from the business in 
which the property is used, that is attributable to the property in 
respect of the period or to related transactions, determined as.if the 
only amounts deducted in computing that part of the profit were 


(a) interest and financing expenses incurred by the taxpayer and 
attributable to the acquisition. or holding of the property in re- 
spect of the period or to a‘related transaction, 
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(b) income or profits taxes payable by the taxpayer for any year 
to the government of a country other than Canada, in respect of 
the property for the period or in respect of a related transaction, 
or 


(c) other outlays and expenses that are directly attributable to the 
acquisition, holding or disposition of the property in respect of 
the period or to a related transaction; 
Related Provisions: 126(4.4) — Certain dispositions ignored for purposes’ of this 
definition; 126(6)(a) — Interpretation of “government of a country...”. 


History: Para. (b) of the definition “economic profit” in subsec, 126(7) amended by 
2001, ¢. 17, subsec. 117(17), applicable after June 27, 1999. Para. (b) formerly read: 


(b) income or profits taxes payable by the taxpayer for any year to the govern- 
ment of any country other than Canada or to the government of any. state, prov- 
ince or other political subdivision of such a country, in respect of the property 
for the period or in respect of a related transaction, or 


The definition “economic profit” added to subsec. 126(7) by 1999, c. 22, subsec. 47(7), 
applicable to 1998 et seq. 


‘foreign oil and gas business” of a taxpayer means a business, car- 
ried on by the taxpayer in a taxing country, the principal activity of 
which is the extraction from natural accumulations, or from oil or 
gas wells, of petroleum, natural gas or related hydrocarbons; 
Related Provisions: Reg. 5910(4) — Definition applies to FAPI rules. 


History: The definition “foreign oil and gas business” added to subsec. 126(7) by 
2001, c. 17, subsec. 117(19), applicable to taxation years of a taxpayer that begin after 
the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14,2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


“foreign-tax carryover [para. 126(7)(b)]” — 
mer Act] 


[Repealed under for- 


‘“non-business-income tax’’ paid by a taxpayer for a taxation year 
to the government of-a country other than Canada means, subject to 
subsections (4.1) and (4.2), the portion of any income or profits tax 
paid by the Eton for the year to the government ee that country 
he 


Proposed Amendment —— ian re lata alien es a 


See legislation (Part 3 - be ampadeens), 
e Hana words of the nee te business-income 


information, March 4, 2010: pebeliee 126(4. He 13). 


(a) was not included in*computing the taxpayer’s business-in- 
come tax for the year in respect of any business carried on by 
the taxpayer in any country other than Canada, 


(b) was not deductible by virtue of subsection 20(11) in comput- 
ing the taxpayer’s income for the year, and 


(c) was not deducted by virtue of subsection 20(12) in comput- 
ing the taxpayer’s income for the year, 
but does not include a tax, or the portion of a tax, 


(c.1) that is in respect of an amount deducted because of subsec- 
tion 104(22.3) in computing the taxpayer’s business-income tax, 


(d) that would not have been payable had the taxpayer not been 
a citizen of that country and that cannot reasonably be regarded 
as attributable to income from a source outside Canada, 
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(e) that may reasonably be regarded as relating to an amount that 
any other person or partnership has received or is entitled to re- 
ceive from that government, 


(f) that, where the taxpayer deducted an amount under subsec- 
tion 122.3(1) from the taxpayer’s tax otherwise payable under 
this Part for the year, may reasonably be regarded as attributable 
to the taxpayer’s income from employment to the extent of the 
lesser of the amounts determined in respect thereof under 
paragraphs 122.3(1)(c) and (d) for the year, 


(g) that can reasonably be attributed to a taxable capital gain or a 
portion thereof in respect of which the taxpayer or a spouse or 
common-law partner of the taxpayer has claimed a deduction 
under section 110.6, 


(h) that may reasonably be regarded as attributable to any 
amount received or receivable by the taxpayer in respect of a 
loan for the period in the year during which it was an eligible 
loan (within the meaning assigned by subsection 33.1(1)), or 


(i) that can reasonably be regarded as relating to an amount that 
was deductible under subparagraph 110(1)(f)G) in computing 
the taxpayer’s taxable income for the year; 


Related Provisions: 4(1) — Income or loss from a source; 94(3)(b) [proposed] — 
Application to trust deemed resident in Canada; 104(22.3) — Deduction in computing 
non-business-income tax of trust; 126(4)—Exclusion of certain amounts; 
126(4.11) — Exclusion of artificially generated amounts; 126(6)(a) — Interpretation of 
“government of a country...”; 126(8) — Foreign-source income from SIFT partnership 
grossed up for Part IX.1 tax; Canada-U.S. Tax Treaty:Art. XXIX-B:6 — U.S. estate tax 
allowed for foreign tax credit purposes. See additional Related Provisions and Defini- 
tions at end of s. 126. 


History: The opening words of the definition “non-business-income tax” in subsec. 
126(7) amended by 2001, c. 17, subsec. 117(18), applicable after June 27, 1999. That 
portion formerly read: 


“non-business-income tax” paid by a taxpayer for a taxation year to the govern- 
ment of a country other than Canada means, subject to subsections (4.1) and 
(4.2), the portion of any income or profits tax paid by the taxpayer for the year to 
the government of that country, or to the government of a state, province or other 
political subdivision of that country, that 


Para. (g) of the definition “non-business-income tax’ in subsec. 126(7) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)common-law partner’. 


The opening words of the definition “non-business-income tax” in subsec. 126(7) 
amended by 1999, c. 22, subsec. 47(6), applicable to 1998 et seg. The opening words 
formerly read: 


“non-business-income tax” paid by a taxpayer for a taxation year to the govern- 
ment of a country other than Canada means such portion of any income or profits 
tax paid by the taxpayer for the year to the government of that country, or to the 
government of a state, province or other political subdivision of that country, as 


Para. (g) of the definition “non-business-income tax” in subsec. 126(7) amended by 
1995, c. 3, subsec. 36(2), applicable to 1994 et seq. Para. (g) formerly read: 
(g) that may reasonably be attributed to a taxable capital gain or a portion thereof 


in respect of which the taxpayer has claimed a deduction for the year under sec- 
tion 110.6; 


Para. (c.1) of the definition “non-business-income tax” in subsec. 126(7) added by 
1994, c. 21, subsec. 60(6), applicable to taxation years ending after November 12, 
1981. 

Para. (i) of “non-business-income tax” added by 1994, c. 7, Sch. II (1991, c. 49), sub- 
sec. 103(3), applicable to taxation years ending after July 13, 1990. 

Selected Cases [subsec. 126(7)“non-business-income tax”]: R. v. Hoffman, 


[1985] 2 C.T.C. 347 (FCTD) (Amounts withheld from income of U.S. citizen working 
in Canada not deductible as foreign non-business income tax). 


Interpretation Bulletins: IT-201R2: Foreign tax credit — trust and beneficiaries; 
IT-270R3: Foreign tax credit; IT-273R2: Government assistance — general comments; 
IT-395R2: Foreign tax credit — foreign-source capital gains and losses; IT-497R4: 
Overseas employment tax credit; IT-506: Foreign income taxes as a deduction from 
income. See also at end of s. 126. 


1.T. Technical News: 30 (tax avoidance). 


“production tax amount” of a taxpayer for a foreign oil and gas 
business carried on by the taxpayer in a taxing country for a taxa- 
tion year means the total of all amounts each of which 


(a) became receivable in the year by the government of the 
country because of an obligation (other than a commercial obli- 
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gation) of the taxpayer, in respect of the business, to the govern- | 


ment or an agent or instrumentality of the government, 
(b) is computed by reference to the amount by which 


(i) the amount or value of petroleum, natural gas or related 
hydrocarbons produced or extracted by the taxpayer in the 
course of carrying on the business in the year 


exceeds 
(ii) an allowance or other deduction that 


(A) is deductible, under the agreement or law that creates 
the obligation described in paragraph (a), in computing 
the amount receivable by the government of the country, 
and 


(B) is intended to take into account the taxpayer’s operat- | 


ing and capital costs of that production or extraction, and 
‘can reasonably be considered to have that effect, = 


(c) would not, if this Act were read without reference to subsec- _ 


tion (5), be an income or profits tax, and 
(d) is not identified as a royalty under the agreement that creates 
the obligation or under any law of the country; 


Related Provisions: 12(1)(0.1) — Production tax amount included in income; Reg. 
5910(4) — Definition applies to FAPI rules. 


History: The definition “production tax amount” added to subsec. 126(7) by 2001, c. 


17, subsec. 117(19), applicable to taxation years of a taxpayer that begin after the ear- | 


lier of 
(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 
Regulations: 5910 (production sharing rules apply to foreign affiliate system). 


“qualifying incomes” of a taxpayer from sources in a country 
means incomes from sources in the country, determined in accor- 
dance with subsection (9); 
Related Provisions: 126(6)(d)— Application to interest paid by non-resident- 
Canadian business. 
History: The definition “qualifying incomes” in subsec. 126(7) amended by 2001, c. 
17, subsec, 117(14), applicable to taxation years of a taxpayer that begin after the ear- 
lier of 

(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994, 
The definition formerly read: 


“qualifying incomes” of a taxpayer from sources in a country means incomes 
from sources in the country, determined without reference to 


(a) any portion of income that was deductible under subparagraph 
110(1)()G) in computing the taxpayer’s taxable income, 


(b) for the purpose of subparagraph 126(1)(b)(i), any portion of income in 
respect of which an amount was deducted under section 110.6 by the tax- 
payer, and 

(c) any income from a source in the country if any income of the taxpayer 
from the source would be tax-exempt income; 


The definition “qualifying incomes” added to subsec. 126(7) by 1999, c. 22, subsec. 
47(7), applicable to taxation years that begin after February 24, 1998. 


“qualifying losses” of a taxpayer from sources in a country means 

losses from sources in the country, determined in accordance with 

subsection (9); 

History: The definition “qualifying losses” in subsec. 126(7) amended by 2001, c. 17, 

subsec. 117(14), applicable to taxation years of a taxpayer that begin after the earlier of 
(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
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before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 
(i) the date so designated, and 
(ii) December 31, 1994. 
_ The definition formerly read: 
“qualifying losses” of a taxpayer from sources in a country means losses from 
sources in the country, determined without reference to 
(a) any portion of income that was deductible under subparagraph 
110(1)(f)(i) in computing the taxpayer’s taxable income, 


(b) for the purpose of subparagraph 126(1)(b)(i), any portion of income in 
respect of which an amount was deducted by the bo a a under section 
110.6, and 


(c) any loss from a source in the ewes if any income of the erga from 
the source would be tax-exempt income; 


The definition ‘ ones losses” added to subsec. 126(7) by 1999, c. 22, subsec. 
47(7), applicable to taxation years that begin after February 24, 1998. 


“related transactions”, in respect of a taxpayer’s ownership of a 
_ property for a period, means transactions entered into by the. tax- 
payer as part of the arrangement under which the property. was 
owned; 


History: The definition “related transactions” added to subsec. 126(7) by 1999, -c. 22, 
subsec. 47(7), applicable to 1998 et seq. 


“tax for the year otherwise payable under this Part” by a tax- 
payer means 
(a) in paragraph (1)(b) and subsection (3), the amount deter- 
mined by the formula 


A-B 
where 


A is the amount that would be the tax payable under this Part 
for the year by the taxpayer if that tax were determined with- 
out reference to section 120.3 and before making any deduc- 
tion under any of sections 121, 122.3, 125 to 127.41 and, if 
the taxpayer is a Canadian-controlled private corporation 
throughout the year, section 123.4, and 


B is the amounts deemed by subsections 120(2) and (2.2) to 
have been paid on account of tax payable under this Part by 
the taxpayer, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the amount 
that would be the tax payable under this Part for the year by the 
taxpayer if that tax were determined without reference to sec- 
tions 120.3 and 123.3 and before making any deduction under 
any of sections 121 and 122.3, subsection 123.4(3), and sections 
124 to 127.41, and 


(c) in subsection (2.1), the amount that would be the tax payable 
under this Part for the year by the taxpayer if that tax were deter- 
mined without reference to subsection 120(1) and sections 120.3 
and 123.3 and before making any deduction under any of sec- 
tions 121 and 122.3, subsection 123.4(3) and sections 124 to 
127.41; 


Related Provisions: 257 — Formula cannot calculate to less than zero. See also at 
end of s. 126. 


History: The definition “tax for the year otherwise payable under this Part” in subsec. 
126(7) amended by 2001, c. 17, subsec. 117(15), applicable to 2001 et seg. The defini- 
tion formerly read: 

“tax for the year otherwise payable under this Part” means 


(a) in paragraph (1)(b) and subsection (3), the amount determined by the 
formula 


A-B 
where 
A is the amount that would be the tax payable under this Part for the year 
if that tax were determined without reference to section 120.3 and 


before making any deduction under any of sections 121, 122.3 and 125 
to 127.41, and 


Bis the amounts deemed by subsections 120(2) and (2.2) to have been 
paid on account of tax payable under this Part, 

(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year pay- 

able under this Part (determined without reference to sections 120.3 and 
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123.3 and before making any deduction under any of sections 121, 122.3 and 
124 to 127.41), and 


(c), in subsection (2.1), the tax for the year payable under.this Part (deter- 
mined without reference to subsection 120(1) and sections 120.3 and 123.3 
and before making any deduction under any of sections 121, 122.3 and 124 
to 127.41); ; 


The descriptions of A and B in para. (a), and paras. (b) and (c) of the definition “tax for 
the year otherwise payable under this Part” in subsec. 126(7) amended by 2000, c. 19, 
subsecs. 35(4)-(6), the description of A and paras. (b) and (c) applicable. to 1998-et seq: 
and the description of B applicable to 1999 et seg. The descriptions and the paras. 
formerly read: , 


A is the amount that would be the tax payable under this Part for the ‘year if 
that tax were determined without reference .to.sections 120.1 and 120.3 and 
before making any deduction under any of sections 121, 122.3, 125 to 127 
and 127.2 to 127.41, and 


Bis the amount, if any, deemed by subsection 120(2) to have been paid on 
account of tax payable under this Part, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year payable 
under this Part (determined without reference to sections 120.1, 120.3 and 123.3 
and before making any deduction under any of sections 121, 122.3; 124 to 127 
and 127.2,to 127.41), and 


(c) in subsection (2.1), the tax for the year payable under this Part (determined 
without reference to subsection 120(1) and sections 120.1, 120.3 and 123.3 and 
before making any deduction under any of sections 121, 122.3, 124 to 127 and 
127.2 to 127.41); 


Paras. (b) and (c) of the definition “tax for the year otherwise payable under this Part” 
in subsec. 126(7) amended by 1996, c. 21, s. 29, applicable to taxation years that end 
after June 1995. Paras. (b) and (c) formerly read: 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year payable 
under this Part (determined without reference to sections 120.1 and 120.3 and 
before making any deduction under any of sections 121, 122.3, 124 to 127 and 
127.2 to 127.41), and 


(c) in subsection (2.1), the tax for the year. payable under this Part (determined 
without reference to subsection 120(1) and sections 120.1 and 120.3 and before 
making any deduction under any of sections 121, 122.3, 124 to 127 and 127.2 to 
127.41); 


The definition “tax for the year otherwise payable under this Part” in subsec. 126(7) 
amended by 1995, c, 3, subsec. 36(1), applicable to taxation years that end after Febru- 
ary 22, 1994. The definition formerly read: 


“tax for the year otherwise payable under this Part’ means 


(a) in paragraph (1)(b) and subsection (3), the amount determined by’ the 
formula 


A-B 
where 


A is the amount that would be the tax payable under this Part for the year 
if that tax were determined without reference to sections 120.1 and 
120.3 of this Act and paragraph 123(1)(b) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as it read in its applica- 
tion to taxation years beginning before December 22, 1989, and before 
making any deduction under any of sections, 121, 122.3, 125 to. 127 and 
127.2 to 127.4, and 


B. is the amount, if any, deemed by subsection 120@) to been paid on ac- 
count of tax payable under this Part for the year, 


(b) in subparagraph (2)(c)(i) and paragraph (2.2)(b), the tax for the year pay- 
able under this Part (determined without reference to sections 120.1 and 
120.3 of this Act and paragraph 123(1)(b) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in its application, to 
taxation years beginning before December 22, 1989, and before making any 
deduction under any of sections 121, 122.3, 124 to 127 and 127.2 to 127.4), 
and 


(c) in subsection (2.1), the tax for the year payable under this Part (deter- 
mirtied without reference to subsection 120(1) and sections 120.1 and 120.3 
of this:Act and paragraph 123(1)(b) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read in its application to taxation 
years beginning before December 22, 1989, and before making any deduc- 
tion under any of sections 121, 122.3, 124 to 127 and 127.2 to 127.4); 


The description of A in para. (a), and paras, (b), (c) of “tax for the year,..” in subsec, 
126(7) amended by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 103(4), (5), to add, in 
each, reference to s. 120.3 and “as it read in its application to taxation years beginning 
before December 22, 1989”, applicable to 1990 er seq. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-270R3: Foreign tax credit. 
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“tax-exempt income” means income of a taxpayer from a source in 
a country in respect of which 


(a) the taxpayer is, because of a tax treaty with that country, en- 
titled to an exemption from all income or profits taxes, imposed 
in that country, to which the treaty applies, and 


(b) no income or profits tax to which the treaty does not apply is 
imposed in any country other than Canada; 


Related Provisions: 126(1.1)(f) — Application of definition to authorized foreign 


bank. 
History: The definition “tax-exempt income” added to subsec. 126(7) by 1999, c. 22, 
subsec. 47(7), applicable to taxation years that begin after February 24, 1998. 


Interpretation Bulletins: IT-395R2: Foreign tax credit — foreign-source capital 
gains and losses. 


“taxing country” means a country (other than Canada) the govern- 
ment of which regularly imposes, in respect of income from busi- 
nesses carried on in the country, a levy or charge of general applica- 
tion that would, if this Act were read without reference to 
subsection (5), be an income or profits tax. 
Related Provisions: Reg. 5910(4) — Definition applies to FAPI rules. 
History: The definition “taxing country” added to subsec. 126(7) by 2001, c. 17, sub- 
sec. 117(19), applicable to taxation years of a taxpayer that begin after the earlier of 
(a) December 31, 1999; and 
(b) where, for the purposes of this subsec., a date is designated in writing by the 
taxpayer and the designation is filed with the Minister of National Revenue on or 


before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


“unused foreign tax credit” of a taxpayer in respect of a country 
for a taxation year means the amount, if any, by which 


(a) the business-income tax paid by the taxpayer for the year in 
respect of businesses carried on by the taxpayer in that country 


exceeds 


(b) the amount, if any, deductible under subsection (2) in respect 
of that country in computing the taxpayer’s tax payable under 
this Part for the year. 

Related Provisions: 152(6)(f.1) — Minister required to reassess past year to allow 


unused foreign tax credit; 257 — Formula cannot calculate to less than zero. See also at 
end of s. 126. 


History: The definition “unused foreign tax credit” in subsec. 126(7) amended by 
2001, c. 17, subsec. 117(15), applicable to 2001 et seg. The definition formerly read: 


“unused foreign tax credit” of a taxpayer in respect of a country for a taxation 
year means the amount determined by the formula 


A-(B+C) 
where 


A is the business-income tax paid by the taxpayer for the year in respect of 
businesses carried on by the taxpayer in that country, 


B is the amount, if any, deductible under subsection (2) in respect of that coun- 
try in computing the taxpayer’s tax payable under this Part for the year, and 


C is that portion of business income tax paid by the taxpayer for the year in 
respect of businesses carried on by the taxpayer in that country that may 
reasonably be considered to have been deducted in computing the taxpayer’s 
tax payable under Part I.1 for the year. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); IT-520: Unused foreign tax credits —carryforward and 
carryback. 


CRA Audit Manual: 11.3.4: Tax credits. 


(8) Deemed dividend — [SIFT] partnership — If an amount 
is deemed by subsection 96(1.11) to be a taxable dividend received 
by a person in a taxation year of the person in respect of a partner- 
ship, and it is reasonable to consider that all or part of the amount 
(in this subsection referred to as the “foreign-source portion”) 1 is at- 
tributable to income of the partnership from a source in a country 
other than Canada, the person is deemed for the purposes of this 
section to have an amount of income from that source for that taxa- 
tion year equal to the amount determined by the formula 


AX B/C 
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where 


A is the total amount included under subsection 82(1) i in comput- 
ing the income of the person in respect of the taxable dividend 
for that taxation year; 


B is the foreign-source portion; and 


C is the amount of the taxable dividend deemed to be received by 
the person. 


History: Subsec. 126(8) added by 2007, c. 29, s..15, deemed to haere come into force 
on October 31, 2006. _ \ 
\ 


Former subsec. 126(8) repealed by 2001, c. 17, subsec. 11720), applicable after June 
27, 1999. Subsec. (8) formerly read: 


(8) Deemed separate source — For the purpose of this section, if any income 
from a source in a particular country would be tax-exempt income but for the 
fact that a portion of the income is subject to an income or profits tax imposed by | 
the government of a country other than Canada or of a state, province or other | 
political subdivision of such a country, the portion is deemed to be income from — 
a separate source in the particular country. ; ; : 


Former subsec. 126(8) added by 1999, c. 22, subsec. 47(8), applicable to taxation yous 
that begin after February 24, 1998. 


(9) Computation of qualifying incomes and loswoe the 
qualifying incomes and qualifying losses for a taxation year of a 
taxpayer from sources in a country shall be determined | 


(a) without reference to 


(i) any portion of income that was deductible under subpara- | 
graph 110(1)(f)(i) in computing the taxpayer’s taxable — 
income, | 


(ii) for the purpose of subparagraph 126(1)(b)(i), any portion | 
of income in respect of which an amount was deducted under — 
section 110.6 in computing the taxpayer’s income, or 


(iii) any income or loss from a source in the country if any 
income of the taxpayer from the source would be tax-exempt 
income; and 


(b) as if the total of all amounts each of which is that portion of © 
an amount deducted under subsection 66(4), 66.21(4), 66.7(2) or 
66.7(2.3) in computing those qualifying incomes and qualifying 
losses for the year that applies to those sources were the greater 
of 


(i) the total of all amounts each of which is that portion of an 
amount deducted under subsection 66(4), 66.21(4), 66.7(2) 
or 66.7(2.3) in computing the taxpayer’s income for the year 
that applies to those sources, and 


(ii) the total of 


(A) the portion of the maximum amount that would be 
deductible under subsection 66(4) in computing the tax- 
payer’s income for the year that applies to those sources if 
the amount determined under subparagraph 66(4)(b)(ii) 
for the taxpayer in respect of the year were equal to the 
amount, if any, by which the total of 


(I) the taxpayer’s foreign resource income (within the 
meaning assigned by subsection 66.21(1)) for the year 
in respect of the country, determined as if the taxpayer 
had claimed the maximum amounts deductible for the 
year under subsections 66.7(2) and (2.3), and 


(I) all amounts each of which would have. been an 
amount included in computing the taxpayer’s income 
for the year under subsection 59(1) in respect of a dis- 
position of a foreign resource property in respect of 
the country, determined as if each amount determined 
under subparagraph 59(1)(b)(ii) were nil, 


exceeds 


(III) the total of all amounts each of which.i is a portion 
of an amount (other than a portion that results in a re- 
duction of the amount otherwise determined under 
subclause (I)) that applies to those sources and that 
would be deducted under subsection. 66.7(2).in com- 
puting the taxpayer’s income for the year if the maxi- 
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mum amounts deductible for the year nan that. sub- 
section were deducted, 


(B) the maximum amount that would be deductibie under 
subsection 66. 21(4) i in respect of those sources in odes ia 
ing the taxpayer’s income for the year if 


(I) the amount deducted under subsection 66(4) in re- 
spect of those sources in computing the taxpayer’s in- 
come for the year were the amount determined under 
clause (A), 


(II) the amounts deducted under subsections 66. 7(2) 
and (2.3) in respect of those sources in computing the 
taxpayer’s income for the year were the maximum 
amounts deductible under those subsections, 


(IID) for the purposes of the definition “cumulative for- 
eign resource expense” in subsection 66.21(1), the to- 
tal of the amounts designated under subparagraph 
59(1)(b)(ii) for the year in respect of dispositions by. 
the taxpayer of foreign resource properties in respect 
of the country in the year were the maximum total that 
could be so designated without any reduction in the 
maximum amount that would be determined under 
clause (A) in respect of the taxpayer for the year in 
respect of the’ country if:no assumption had been made 
under: subclause (A)(ID) in respect. of designations 
made under subparagraph 59(1)(b)(ii), and 


o(IV)> the.-amount, “determined under 
66.21(4)(b) were nil, and 


(C). the total. of all_amounts;each of which is the maxi- 
mum amount, applicable to one of those sources, that is 
deductible under subsection 66.7(2) or (2.3) in computing 
the taxpayer’s income for the year. 


Related Provisions: 248(1)foreign resource property” — Meaning of foreign re- 
source property in respect of a country. 


History: Subsec. 126(9), added by 2001, c. 17, subsec. 117(21), applicable to taxation 
years of a taxpayer that begin after the earlier of 


(a) December 31, 1999; and 


(b) where, for the purposes of this subsec., a date i is desionated § in writing by. the 
taxpayer and the designation is filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s taxation year that includes 
June 14, 2001, the later of 


(i) the date so designated, and 
(ii) December 31, 1994. 


Selected Cases [subsec. 126(9)]: 4145356 Canada Ltd. v. R., poi 4 C.T.C. 
2207 (TCC) (U.S. election irrelevant to characterizing manner in which partners taxed 
in Canada). 


Related Provisions [s. 126]: 4(3) — Whether deductions are applicable to a partic- 
ular source; 60(0)(iii) — Deduction for legal expenses in appealing ‘assessment of for- 
eign tax; 80.1(2) — Election re interest for expropriation assets required; 87(2.11) — 
Vertical amalgamations; 104(22)-(22.4) — Trusts — allocation of foreign-source in- 
come to beneficiaries; 127.54(2) — Minimum tax — foreign, tax credit; 258(3) — Cer- 
tain dividends on preferred shares deemed to be interest; 258(5) — Deemed interest on 
certain shares; Canada-U.S. Tax Treaty:Art. XXIV — Elimination of double taxation. 


Selected Cases [s. 126]: Marchan v. R., [2008] 5 C.T.C. 2670 (LCC) (Taxpayer 
must prove amounts paid were foreign taxes); Meyer v. R., [2004] 2 C.T.C, 2934 
(TCC) (Payment of tax in excess of legal liability not available for credit); Taylor v. 
Canada, {1991} 1 C.T.C. 304 (FCA) (No carryforward of “non-capital loss of other 
years” incurred. during non-residency). 


Definitions [s. 126]: “amount”, “authorized foreign bank’, “business” — 248(1); 
“business-income tax” — 126(7); “Canada” — 255, Interpretation Act 35(1); “Cana- 
dian banking business” — 248(1); “capital property” — 54, 248(1); “commercial obli- 
gation” — 126(7); “common-law partner” — 248(1); “corporation” — 248(1), Inter- 
pretation Act 35(1); “distribution year” — 126(2.22); “disposition”, “dividend” — 
248(1); “economic profit” — 126(7); “emigration year’ — 126(2.21); “employ- 
ment” — 248(1); “foreign affiliate” — 95(1), 248(1); “foreign oil and gas business” — 
126(7); “foreign resource property” — 66(15), 248(1); “foreign resource property in 
respect of” = 248(1); “foreign. tax” — 126(4.2); “government of a’ country” — 
126(6)(a); “immovable” — Quebec Civil Code art. 900-907; “income or profits tax” — 
126(4), (5); “individual” — 248(1); ‘“non-business-income tax” — 126(7);. “non-resi- 
dent” — 126(1.1)(a), 248(1); “office”, “oil or gas well” — 248(1); “person”, “pre- 
scribed” — 248(1); “production tax amount” — 126(7); “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “qualifying incomes”, “qualifying losses” — 126(7), 
(9); “related transactions” — 126(7); “relevant foreign tax law” — 126(4.11); “resi- 
dent”; “resident in’ Canada” — 126(1.1)(a), 250; “share” — 248(1); “source” — 


paragraph 
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126(6)(c); “tax for the year otherwise payable” — 126(7); “taxable dividend’? — 89(1), 
248(1); “tax-exempt income” — 126(7); “tax payable” —.248(2); “tax treaty”, “taxable 
Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” — 248(1); “taxation 
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year” — 249; “taxing country” — 126(7); “taxpayer” — 248(1); “time of? disposi- 
tion” — 128.1(4)(b); “trust” — 104(1), 248(1), (3); “unused foreign tax credit” — 
126(7). 


1.T. Application Rules [s. 126]: 40(1), (2). 
Forms: T2209: Federal foreign tax credits. 


126.1 () [1993 UI premium tax credit] Definitions — In this 
section, 


“employer” at any time means any person or partnership (other 
than a person, who at that time is exempt because of any of 
paragraphs 149(1)(a) to (d), (h. 1), (0) to (0.2), (0.4) to (s) and (u) to 
(y) from tax under this Part on all or part of the person’s taxable 
income) that has a qualifying employee in 1992 or 1993; 


“qualifying employee” of an employer means, 
(a) where the employer is not exempt because of subsection 


149(1) from tax under this Part on all or part.of the employer’s 
taxable income, 


(i) any. employee of the employer, other than any employee 
whose remuneration is not deductible in computing income 
from a business or property, and 


(ii), any person in respect of whom the employer is deemed 
under any regulation under the Unemployment Insurance Act 
to be an employer for the purpose of determining an em- 
ployer’s UI premium, and 


(b) in any other case, any employee of the employer; 


“qualifying employer premium” for a period ‘of an employer 
means that portion of the employer’s UI premium that can reasona- 
bly be attributed to the remuneration paid in the period to qualifying 
employees of the employer; 


“remittance date” for 1993 of an employer means the day pre- 
scribed under the Unemployment Insurance Act on or before which 
the employer is required to remit a UI premium in respect of remu- 
neration paid in 1993; 


“UI premium” of an employer means a premium under subsection 
51(2) of the Unemployment Insurance Act payable, 


(a) where the employer is a partnership, by the members of the 
partnership in respect of remuneration paid by the partnership to 
employees of the partnership, and 


(b) in any other case, by the employer. 


1992 cumulative premium base” of an employer on any particu- 
lar day means the total of all qualifying employer premiums of the 
employer for the period beginning on January 1, 1992 and ending 
on the day that is 365 days earlier than the particular day that be- 
came payable on or before the last day of that period; 


“1992 premium base” of an employer means the total of all quali- 
fying employer premiums for 1992 of the employer; 


“1993 cumulative premium base” of an employer on any particu- 
lar day means the total of all qualifying employer premiums of the 
employer for the period beginning on January 1, 1993 and ending 
on the particular day that became payable on or before the last day 
of that period; 


“1993 premium base” of an employer means the total of all quali- 
fying employer premiums for 1993 of the employer; 
(2) Associated employers — For the purposes of this section, 


(a) employers that are corporations that are associated with each 
other at any. time shall be deemed to be employers that are asso- 
ciated with each other at that time; and 

(b) where 2 employers 


(i) would, but for this paragraph, not be associated with each 
other at any time, and 
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(ii) are associated, or are deemed by this subsection to be as- 
sociated, with another corporation at that time, 


they shall be deemed to be associated with each other at that 
time. 


(3) Idem — In determining for the purpose of this section whether 
2 or more employers are associated with each other at any time, and 
in determining whether an employer is at any time a specified em- 
ployer in relation to another employer, 


(a) where an employer at any time is an individual, the employer 
shall be deemed at that time to be a corporation all the issued 
shares of the capital stock of which, having full voting rights 
under all circumstances, are owned by the individual; and 


(b) where an employer at any time is a partnership, 


(i) the employer shall be deemed at that time to be a corpora- 
tion having one class of issued shares, which shares have full 
voting rights under all circumstances, and 


(ii) each member of the partnership shall be deemed to own 
at that time the greatest proportion of the number of issued 
shares of the capital stock of the corporation that 


(A) the member’s share of the income or loss of the part- 
nership from any source for the fiscal period of the part- 
nership that includes that time 


is of 
(B) the income or loss of the partnership from that source 
for that period 


and for the purpose of this paragraph, where the income and 
loss of the partnership from any source for that period are nil, 
that proportion shall be computed as if the partnership had 
income from that source for that period in the amount of 
$1,000,000. 


(4) Business carried on by another employer — Where at 
any time before 1994 an employer (referred to in this subsection 
and subsection (5) as the “‘successor’’) carries on, as a separate busi- 
ness or as part of another business, a business or part of a business 
that was carried on at any earlier time after 1991 by a specified 
employer in relation to the successor (which business or part of a 
business is referred to in this subsection as the “specified busi- 
ness”), in determining 


(a) the UI premium tax credit of the specified employer and the 
successor, and 


(b) each amount that is or would, but for subsection (13), be 
deemed by subsection (12) to be paid to the specified employer 
or the successor at any time after the successor began to carry on 
the specified business, 


that portion of the qualifying employer premiums for any period of 
the specified employer that can reasonably be considered to relate 
to the specified business shall be deemed not to be qualifying em- 
ployer premiums for the period of the specified employer and to be 
qualifying employer premiums for the period of the successor. 


(5) Definition of “specified employer” — For the purposes of 
subsection (4), “specified employer” at any time in relation to a suc- 
cessor means any particular employer with whom the successor at 
that time is not or would not be dealing at arm’s length if, 


(a) where the particular employer ceased to exist before that 
time, the particular employer were in existence at that time, and 


(b) the particular employer were controlled at that time by each 
person or group of persons who at any time in 1992 or 1993 
controlled the particular employer, 


except that a particular employer is not a specified employer in rela- 
tion to a successor where the successor is, for the purposes of this 
section, deemed by paragraph 87(2)(mm) or 88(1)(e.2) to be a con- 
tinuation of, and the same corporation as, the particular employer. 


(6) Ul premium tax credit — Where an employer (other than a 
partnership) files with the Minister a prescribed form containing 
prescribed information, an overpayment on account of the em- 
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ployer’s liability under this Part for the employer’s last taxation | 
year beginning before 1994 equal to the employer’s UI premium tax _ 


credit shall be deemed to have arisen on the later of March 1, 1994 
and the day on which the form is so filed. 
Related Provisions: 87(2)(mm)— Amalgamations — continuing — corporation; 
126.1(11) — UI premium tax credit — associated employers; 152(1.2) — Provisions 
applicable to determination of overpayment; 152(3.4), (3.5) — Determination of credit 
by Minister; 164(1.6) — Refund of credit by Minister. 


(7) ldem — Where a member of a partnership, acting on behalf of 
all of the members of the partnership, files with the Minister a pre- 
scribed form containing prescribed information, an overpayment on 
account of each taxpayer’s liability under this Part for the tax- 
payer’s last taxation year beginning before 1994 equal to that por- 
tion of the partnership’s UI premium tax credit that can reasonably 
be considered to be the taxpayer’s share thereof shall be deemed to 
have arisen on the later of March 1, 1994 and the day on which the 
form is so filed. 

Related Provisions: 152(3.4), (3.5)— Determination of credit by Minister; 
164(1.6) — Refund of credit by Minister. 


(8) Definition of “UI premium tax credit” — For the purposes 


of this section, an employer’s “UI premium tax credit” is the lesser — 


of 


(a) the amount, if any, by which $30,000 exceeds the amount, if 


any, by which the employer’s 1992 premium base exceeds 
$30,000, and 


(b) the amount, if any, by which the employer’s 1993 premium 
base exceeds the employer’s 1992 premium base, 


unless the employer is associated at the end of 1993 with any other 
employer, in which case, subject to subsection (11), the employer’s 
UI premium tax credit is nil. 


(9) Allocation by associated employers — An employer that 
is a member of a group of employers that are associated with each 
other at the end of 1993 (referred to in this subsection and in sub- 
sections (10) and (11) as “associated employers”) may file with the 
Minister an agreement in prescribed form on behalf of the associ- 
ated employers allocating among them an amount not exceeding the 
lesser of 


(a) the amount, if any, by which $30,000 exceeds the amount, if 
any, by which the total of the 1992 premium bases of all of the 
associated employers exceeds $30,000, and 


(b) the amount, if any, by which 


(i) the total of the 1993 premium bases of all of the associ- 
ated employers 


exceeds 


(ii) the total of the 1992 premium bases of all of the associ- 
ated employers. 


(10) Allocation by the Minister — The Minister may request 
any of the associated employers to file with the Minister an agree- 
ment referred to in subsection (9) and, where the employer does not 
file the agreement within 30 days after receiving the request, the 
Minister may allocate among them an amount not exceeding the 
lesser of the amounts determined under paragraphs (9)(a) and (b). 


(11) UI premium tax credit — associated employers — For 
the purposes of this section, the least amount allocated to an associ- 
ated employer under an agreement described in subsection (9) or 
the amount allocated to the employer by the Minister under subsec- 
tion (10), as the case may be, is the UI premium tax credit of th 
employer. 


(12) Prepayment of UI premium tax credit — Where before 
March 1994 an employer or, where the employer is a partnership, 
any member of the partnership acting on behalf of all of the mem- 
bers of the partnership, files with the Minister a prescribed form 
containing prescribed information, the Minister shall, subject to 
subsection (13), be deemed to have paid to the employer on account 
of the overpayment determined under subsection (6) in respect of 
the employer, and the employer shall be deemed, for the purpose of 
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paragraph 12(1)(x), to have received and, for the purposes of the 
Unemployment Insurance Act and regulations made under it, to 

have remitted to the Receiver General on account of the employer’s 
UI premium, on each remittance date for 1993, an amount that is 
equal to, 


(a) where the employer was not associated with any other em- 
ployer on the remittance date, the lesser of 


- (i) the amount, if any, by which the lesser of 


(A) the amount, if any, by which $30,000 exceeds the 
amount, if any, by which the 1992 premium base of the 
employer exceeds $30,000, and 


(B) the amount, if any, by which 


(I) the 14993 cumulative premium base of the employee 
on the remittance date 


exceeds 


(Il) the 1992 cumulative premium base of the em- 
ployer on the remittance date 


exceeds the total of all amounts deemed or that would, ‘but 
for subsection (13), be deemed by this subsection to have 
been paid to the employer before the remittance date, and 


(ii) the amount determined by the formula 


A+(B+C) 
where 


A is the total of all UI premiums of the employer payable on 
or before the remittance date that can reasonably be at- 
tributed to remuneration paid in the period beginning on 
January 1, 1993 and ending on the remittance date, 


B is the total of all amounts (determined without reference 
to this subsection) remitted by the employer to the Re- 
ceiver General on or before the remittance date on ac- 
count of the UI premiums referred to in the description of 
A, and 


C. is the total of all amounts deemed or that would, but for 
subsection (13), be deemed by this subsection to. have 
been paid to the employer before the remittance date; and 


(b) where the employer (in this paragraph referred to as the “‘par- 
ticular employer’) was associated on the remittance date with 
any other employer (in this. paragraph referred to as an “associ- 
ated employer’’), the lesser of 


(i) the amount that would be determined under paragraph (a) 
in respect of the particular employer on the remittance date if 
the particular employer were not associated on. the remittance 
date with any other employer, and 
(ii) the amount, if any, by which the lesser of 
(A) the amount, if any, by which $30,000 exceeds the 
amount, if any, by which the total of the 1992 premium 
bases of the particular employer and all associated em- 
ployers exceeds $30,000, and 
(B) the amount, if any, by which 
(1) the total of all amounts each of which is the 1993 
cumulative premium base of the particular employer 
or an associated employer on the remittance date 
exceeds 
(II) the total of all amounts each of which is the 1992 
cumulative premium base of the. particular employer 
or an associated employer on the remittance date 
exceeds the total of 
(C) all amounts each of which is an amount deemed or 
that would, but for subsection (13), be deemed by this 
subsection to have been paid.to the particular employer or 
an associated employer before the remittance date, and 
(D) all amounts each of which is an amount that would be 


determined under subparagraph (a)(ii) in respect of an as- 
sociated employer on the remittance date if the associated 
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employer were not associated on that date with any other 
employer. 


Related Provisions: 126.1(13) — Amount deemed paid to a partnership; 126.1(14), 
(15) — Excess prepayments; 257 — Formula cannot calculate to.less than zero. 


(13) Idem — Where an amount would, but for this subsection, be 
deemed by subsection (12) to be paid at any time to a partnership, 
that portion of the amount that can reasonably be considered to be a 
taxpayer’s share of it shall be deemed not to have been paid to the 
partnership and to have been paid at that time by the Minister to the 
taxpayer on account of the overpayment determined under. subsec- 
tion (7) in respect of the taxpayer. 


(14) Excess prepayment — Where the total of all amounts paid 
under subsection (12) to a taxpayer exceeds the taxpayer’s UI pre- 
mium tax credit, the excess shall be deemed to have been refunded 
to the taxpayer, on the taxpayer’s last remittance date for 1993, on 
account of the taxpayer’s liability under this Part for the taxpayer’s 
last taxation year beginning before 1994. 


(15) Idem — Where the total of all amounts paid under subsection 
(13) to a taxpayer in respect of a partnership exceeds that portion of 
the partnership’s UI premium tax credit that can reasonably be con- 
sidered to be the taxpayer’s share of it, the excess shall be deemed 
to have been refunded to the taxpayer, on the partnership’s last re- 
mittance date for 1993, on account of the taxpayer’s liability under 
this Part for the taxpayer’s last taxation ef Pause before 1994. 


ee saat _ ~ 126. 1 


Technical hited Libis Siok on 1261 eeee certain Peres with a 
refundable tax credit to offset the increase in the eels s Peron of 1993 ee eer 
‘ment insurance premiums. . : : 


This section has lapsed, and i is repealed i in pet of fons filed hier V March 20, 2003. 


History [s. 126.1]: S. 126.1 enacted by 1994, c. 8, s. 14, ppalicabe: after 1992. 


Definitions [s. 126.1]: “1992 cumulative premium base”, “1992 premium base”, 
“1993 cumulative premium base”, “1993 premium base” — 126.1(1); “arm’s 
length” — 251; “associated” — 126.1(2), (3), 256; “business” — 248(1); “class” — 
248(6); “corporation” — 248(1), Interpretation Act 35(1); “employee” — 248(1); “em- 
ployer” — 126.1(1); “fiscal period” — 249.1; “individual”, “Minister” — 248(1); “pre- 
scribed”, “property” — 248(1); “qualifying employee” — 126.1(1); “qualifying em- 
ployer” — 126.1(1), (4); “remittance date” — 126.1(1); “share” — 248(1); “specified 
employer’ — 126.1(5); “successor” — 126.1(4); “taxation year’ — 249; “UI pre- 
mium” — 126.1(1); “UI premium tax credit” — 126.1(8), (11). 


127. [Investment tax credit, logging credit and political 
credit] — (1) Logging tax deduction [credit] — There may be 
deducted from the tax otherwise payable by a taxpayer under this 
Part for a taxation year an amount equal to the lesser of 


(a) 74 of any logging tax paid by the taxpayer to the government 
of a province in respect of income for the year from logging 
operations in the province, and 


(b) 67/3% of the taxpayer’s income for the year from logging op- 
erations in the province referred to in paragraph (a), 


except that in no case shall the total of amounts in respect of all 
provinces that would otherwise be deductible under this subsection 
from the tax otherwise payable under this Part for the year by the 
taxpayer exceed 673% of the amount that would be the taxpayer’s 
taxable income for the year or taxable income earned in Canada for 
the year, as the case may be, if this Part were read without reference 
to paragraphs 60(b), (c) to (c.2), (i) and (v) and sections 62, 63 and 
64. 


Related Provisions: 117(1) — “Tax otherwise payable”. 


History: That portion of subsec. 127(1) following para. (b) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 68(1), applicable to 1991 et seg. That portion formerly 
read: 


except that in no case shall the total of amounts in respect of all provinces that 
would otherwise be deductible under this section from the tax otherwise payable 
by the taxpayer under this Part for the year exceed 67/3% of the taxpayer’s taxa- 
ble income for the year or taxable income earned in Canada for the year, as the 
case may be. 
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Selected Cases [subsec. 127(1)]: 8. v. British Columbia Forest Products Ltd., 
[1986] 1 C.T.C. 1 (FCA); leave to appeal to SCC refused (Feb. 28, 1986), Doc. 19677 
{unreported] (Investment tax credit must be deducted from capital cost where taxpayer 
received assistance from government as a deduction from tax); MacMillan Bloedel 
(Alberni) Ltd. v. MNR, [1973] C.T.C. 295 (FCTD) (Interest received by taxpayer on 
promissory note from subsidiary deducted from income when calculating logging tax 


credit). 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of honed money 


(archived). 
Forms: T2 SCH 5: Tax calculation supplementary — corporations. 


(2) Definitions — In subsection (1), 


“income for the year from logging operations in the province” 


has the meaning assigned by regulation; 


Regulations: 700(1), (2) (meaning of “income for the year from logging operations in 


a_province”’). 


“Jogging tax” means a tax imposed by the legislature of a province 
that is declared by regulation to be a tax of general application on 


income from logging operations. 
Regulations: 700(3) (provinces are B.C. and Quebec). 


Selected Cases [subsec. 127(2)]: British Columbia Forest Products Ltd. y. MNR, 
[1971] C.T.C. 270 (SCC) (Computation of income “from all sources” to be determined 


under provisions of the Act less allowable deductions). 


(3) Monetary contributions — Canada Elections Act — 
There may be deducted from the tax otherwise payable by a tax- 
payer under this Part for a taxation year in respect of the total of all 
amounts each of which is a monetary contribution referred to in the 
Canada Elections Act made by the taxpayer in the year to a regis- 
tered party, a provincial division of a registered party, a registered 


association or a candidate, as those terms are defined in that Act, 
Proposed Amendment — 127(3) opening words 


(3) [Political] Contributions to registered parties and 
candidates — There may be deducted from the tax otherwise 


payable by a taxpayer under this Part for a taxation year in respect” 


of the total of all amounts each of which is the eligible amount of 
a monetary contribution that is referred to in the Canada Elections 
Act and that is made by the taxpayer in the year to a registered 


party, a registered association or a candidate, as those terms are: 


defined in that Act, 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 83(5), 
will amend the opening words of subsec. 127(3) to read as above, applicable to mon- 
etary contributions made after December 20, 2002, except that for monetary contri- 
butions made before 2004, the expression “to a registered party, a registered associa- 
tion or a candidate” is to be read as “to a registered party or a candidate”. 


Technical Notes (July 2010): Subsection 127(3) provides a tax credit to a tax- 
payer in respect of amounts contributed to a registered’ party or to a candidate. Sub- 
section 127(3) is amended consequential to the addition of new subsections 248(31) 
and (32), to provide that the amount of a contribution that is eligible for the political 
contributions tax credit is to be reduced by the amount of any advantage or benefit, 
as defined by subsection 248(32), to which the taxpayer is entitled in respect of the 
contribution. Subsection 127(3) is also amended to remove the reference to ‘“‘a pro- 
vincial division of a registered party”. These amendments are generally applicable to 
monetary contributions made after December 20, 2002. 


For additional details, see the commentary to new subsections 248(31) and ae re- 
garding the amount of the advantage in respect of a contribution. 


Proposed Amendment — 127(3) opening words 


(3) [Political] Contributions to registered “parties, 
candidates and Senate nominees — There may be deducted 


from the tax otherwise payable by a taxpayer under this Part for a_ 
taxation year in respect of the total of all amounts each of which i is. 
a monetary contribution made under the Canada Elections Act | or é 


the Senate Appointment Consultations Act by the taxpayer 


year to a registered party, a provincial division of a registered 
party, a registered association or a candidate, as those terms are — 
defined in the Canada Elections Act, or to a nominee as that term 


is defined in the Senate Appointment Consultations Act, 


Application: Former Bill C-20 (2007; requires re-introduction), subsec. 1251), will 
amend the opening words of subsec. 127(3) to read as above, in force six months 
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Sheen. that, for none contribu pression 
tered party, a provincial division « registered’ na a registered assoc tion or 
ee is to be read as “to a registered party « ora i 


when that total does not exceed $400, 75% of that total, 


(b) when that total exceeds $400 and does ‘not exceed $750, 
$300 plus 50% of the amount by which that total exceeds $400, 
and 


(c) when that total exceeds $750, the lesser of 
(i) $650, and 


(ii) $475 plus 33'/3% of the amount by which the total ex- 
ceeds $750, 


if payment of each monetary contribution that is included in that 
total is evidenced by filing with the Minister a receipt, signed by the 
agent authorized under that Act to accept that monetary contribu- 
tion, that contains prescribed information. 


Proposed Amendment — 127(3) closing words 


if payment of each monetary contribution that is ‘incl ded i in th 
total is evidenced by filing with the Minister a receipt that col 
tains prescribed information, signed by the agent authorized und 
one of those Acts to accept that monetary contribution. 
Application: Former Bill C-20 (2007; requires re-introduction), subsec, 125(2), “ 


amend the closing words of subsec. 127(3) to read a as above, in B force: six 
Royal Assent. 


Related Provisions: 18(1)(n) —No deduction from income for political contribu- 
tions, 120(4) — “Tax otherwise payable under this Part”; 127(3.1) — Issue of receipts; 
127(3.2) — Authorization required for receipts fori registered associations; 
127(3.3) —No receipts to be issued while judicial deregistration of party is pending; 
127(4) — Interpretation; 127(4.2) — Allocation of amount contributed among partners; 
230.1 — Books and records relating to political contributions; 248(30)-(33) — Eligible 
amount of monetary contribution; 248(41) — Donation value deemed nil if taxpayer 
does not inform donee of circumstances requiring reduction. 


History: Subsec. 127(3) amended by 2003, c. 19, s. 73, applicable to monetary contri- 
butions made in taxation years ending after 2003, except that 


(a) for monetary contributions made in 2004 taxation years but before the day on 
which the amendment to s. 230.1 comes into force [Jan. 1, 2004], the preamble to 
subsec. 127(3) is to be read by replacing “to a registered party, a registered associ- 
ation, or a candidate” with “to a registered party or a candidate”; 


(b) if the day on which the amendment to s. 230.1 comes into force [Jan. 1, 2004] 
occurs during an election period, within the meaning assigned by the Canada Elec- 
tions Act, the preamble to subsec. 127(3) is to be read, in respect of that election, as 
described in (a) above. 


This transitional rule in para. (a) above is technically meaningless because it does not 
refer to the words “a provincial division of a registered party”, which were added at the 
Commons committee stage before the 2003 election financing bill received Third 
Reading in the House of Commons, 


Subsec. 127(3) formerly read: 


(3) Contributions to registered parties and candidates [political 
contribution credit] — There may be deducted from the tax otherwise payable 
by a taxpayer under this Part for a taxation year in respect of the total of all 
amounts each of which is a monetary contribution made by the taxpayer in the 
year to a registered party or to a candidate whose nomination has been confirmed 
in an election of a member or members to serve in the House of Commons of 
Canada (in this section referred to as “the total’), ; 


(a) 75% of the total, if the total does not exceed $200; 


(b) $150 plus 50% of the amount by which the total exceeds $200, if the 
total exceeds $200 and does not exceed $550, or 


Subdivision c — Computation of Tax: All Taxpayers 


(c) the lesser of : 
(i) $325 plus 33'/3% of the amount by which the total exceeds $550, and 
(ii) $500, 


if payment of each monetary contribution that is included in the total is proven 
by filing a receipt with the Minister, signed by a registered agent of the regis- 
tered party or by the official agent of the candidate whose nomination has been 
confirmed, as the case may be, that contains prescribed information. 


Subsec. 127(3) amended by 2000, c. 9, s. 560, applicable to 2000 et seq. except that, in 
its application to money contributions made after 1999 and before September 1, 2000 
(the in-force date of 2000, ¢. 9), the references in 127(3) to “a monetary contribution 
made”, “monetary contribution” and: a “candidate whose nomination has been con- 


’ 


firmed” shall be read as.references to “an amount contributed”, “amount contributed” 
and “an officially nominated candidate”, respectively. Subsec. 127(3) formerly read: 


(3) There. may be deducted from the tax otherwise payable by a taxpayer under 
this Part for a taxation year in respect of the total of all amounts each of which is 
an amount contributed by the taxpayer in the year to a registered party or to an 
officially nominated candidate at an election of a member or members to serve in 
the House of Commons of Canada (in this section referred to as “‘the total’), 
(a) 75% of the total if the total does not exceed $100, 
(b) $75 plus 50% of the amount by which the total exceeds $100 if the total 
exceeds $100 and does not exceed $550, or 
(c) the lesser of , 
(i) $300 plus 333%. of the amount by which the total exceeds $550 if 
the total exceeds $550, and 
(ii) $500, 
if payment of each amount contributed that is included in the total is proven by 
filing a receipt with the Minister, signed by a registered agent,of the registered 
party or by the official agent of the officially nominated candidate, as the case 
may be, that contains prescribed. information. 
Regulations: 2000 (prescribed information). 
Information Circulars: 75-2R8: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


Forms: T2092: Contributions to a registered party or to a registered association — 
information return; T2093: Contributions to a candidate at an election — information 
return. 


(3.1) Issue of receipts — A receipt referred to in subsection (3) 
must be issued only in respect of the monetary contribution that it 
provides evidence for and only to the contributor who made it. 
Related Provisions: 238(1)— Offences. 
History: Subsec. 127(3.1) amended by 2003, c. 19, s. 73, applicable to monetary con- 
tributions made in taxation years ending after 2003. The subsec. formerly read: 
(3.1) A receipt referred to in subsection (3) shall not be issued 
(a) by a registered agent of.a registered party, or 
’(b) by an official agent of a candidate whose nomination has been confirmed 
otherwise than in respect of a monetary contribution and to the contributor who 
made it. 
Subsec. 127(3.1) amended by 2000, c. 9,.s. 560, in force September 1, 2000. The sub- 
sec. formerly read: 
(3:1) A’receipt referred to in subsection (3) shall not be issued 
(a) by a registered agent of a registered party, or 
(b) by an official agent of an officially nominated candidate 
otherwise than in respect of an amount contributed and to the contributor of such 
an amount. 


Information Circulars: 75-2R8: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


(3.2) Authorization required for receipts from registered 
associations — No agent of a registered association of a regis- 
tered party shall issue a receipt referred to in subsection (3) unless 
the leader of the registered party has, in writing, notified the finan- 
cial agent, as referred to in the Canada Elections Act, of the regis- 
tered association that its agents are authorized to issue those 
receipts. 

Related Provisions: 238(1) — Offences. 

History: Subsec. 127(3.2) amended by 2003, c. 19, s. 73, applicable to monetary con- 
tributions made in taxation years ending after 2003. The subsec. formerly read: 


(3.2) Deposit of amounts contributed — An official agent of a candidate 
whose nomination has been confirmed — other than in an electoral district re- 
ferred to in!Schedule 3 to the Canada Elections Act — who receives a monetary 
contribution, shall without delay deposit it in an account in the name of the offi- 
cial agent, in his or her capacity as such, in a branch or other office in Canada of 
a Canadian financial institution as defined in section 2 of the Bank Act, or in an 


S. 127(4.1) 


authorized foreign bank,'as defined in that section} that is not subject to the re- 
strictions and requirements referred to in subsection 524(2) of that Act. 


Subsec. 127(3.2) amended by 2000, c. 9, s. 560, in force September. 1, 2000. The, sub- 
sec. formerly read: 


(3.2) Where an amount contributed’ has been received by’ an official agent'of an 
officially nominated candidate other than'an officially nominated candidate in 
any of the electoral districts’ referred to in Schedule III to the Canada Elections 
Act, the official agent shall forthwith deposit that amount contributed in an ac- 
count standing to the credit of the official agent in the agent’s capacity as such in 
the records of a branch or other office in Canada of 

(a) a, bank; 


(b) a corporation that is licensed or otherwise authorized under the laws of 
Canada ora province to carry on in Canada the business of offering to the 
public its services as trustee; or 


(c) a credit union. 


Information Circulars: 75-2R8: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


(3.3) Prohibition — issuance of receipts — If the Commis- 
sioner of Canada Elections makes an application under subsection 
521.1(2) of the Canada’ Elections Act in respect of a registered 
patty, no registered agent of the party — including, for greater cer- 
tainty, a registered agent appointed by a provincial division of the 
party — and no electoral district agent of a registered association of 
the party shall issue a receipt referred to in subsection (3) unless the 
Commissioner withdraws the application or the court makes an or- 
der under subsection 521.1(6) of that Act or dismisses the applica- 
tion.’ 

History: Subsec. 127(3.3) added by 2004, c. 24, s. 24, effective May 15, 2004, subject 
to 2006, c. 1, s. 26 which reads as follows: 


26. Review — Within two years after the coming into force of this section, the 
committee of the Senate that normally considers electoral matters, and the com- 
mittee of the House of Commons that normally considers electoral matters, shall 
each undertake a comprehensive review of the amendments made by this Act 
and submit a report to its House containing its recommendations conceming 
those amendments. 


(4) [Repealed] 


History: Subsec. 127(4) repealed by 2003, c. 19, s. 73, applicable to monetary contri- 

butions made in taxation years ending after 2003. The subsec. formerly read: 
(4). Definitions — In subsections (3), (3.1), (3.2) and (4.1), the terms, “official 
agent”, “registered agent” and “registered party’ have the meanings assigned to 
them by subsection 2(1) of the Canada Elections Act and the expression “candi- 
date whose nomination has been confirmed” means.a person whom the returning 
officer has, under subsection 71(1) of that Act, confirmed as a. candidate.in an 
election. 

Subsec. 127(4) amended by 2000, c. 9, s. 560, in force September 1, 2000. The subsec. 

formerly read: 
(4) In subsections (3), (3.1), (3.2) and.(4.1), the terms “official agent”, “regis- 
tered agent” and “registered party” have the meanings assigned to them by sec- 
tion 2 of the Canada Elections Act and the term “officially nominated candidate” 
means a person in respect of whom a nomination paper and deposit have been 
filed as referred to in the definition “official nomination” in that section of that 
Act. : 


(4.1) Monetary contributions — form and content — For the 
purpose of subsections (3) and (3.1), a monetary contribution made 
by a taxpayer may be in the form of cash or of a negotiable instru- 
ment issued by the taxpayer. However, it does not include 


(a) a monetary contribution that a taxpayer who is an agent au- 
thorized under the Canada Elections Act to accept monetary 
contributions makes in that capacity; or 


(b) a monetary contribution in respect of which a taxpayer has 
received or is entitled to receive a financial benefit of any kind 
(other than a prescribed financial benefit or a deduction under 
subsection (3)) from a government, municipality or other public 
authority, whether as a grant, subsidy, forgivable loan or deduc- 
tion from tax or an allowance or otherwise. 

Related Provisions: 237.1(1)“gifting arrangement”, “tax shelter” — Tax shelter re- 

gistration requirement. 

History: Opening words of subsec. 127(4.1) amended to substitute “(3) and (3.1)” for 

“(3), (3:1) and (4.2)” by 2006, c. 9, subsec: 64(1), in force on January 1, 2007 but not 

applicable in respect of monetary contributions made before that day. 
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Subsec. 127(4.1) amended by 2003, c. 19, s. 73, applicable to monetary contributions 
made in taxation years ending after 2003. The subsec. formerly read: 


(4.1) Definition of [“monetary contribution”] “amount contributed” — In sub- 
sections (3), (3.1), (3.2) and (4.2), “monetary contribution” made by a taxpayer 
means a contribution made by the taxpayer to a registered party or to a candidate 
whose nomination has been confirmed in the form of cash or in the form of a 
negotiable instrument issued by the taxpayer, but does not include 


(a) a monetary contribution made by an official agent of a candidate whose 
nomination has been confirmed or a registered agent of a registered party (in 
the agent’s capacity as official agent or registered agent, as the case may be) 
to another such official agent or registered agent, as the case may be; or 


(b) a monetary contribution in respect of which the taxpayer has received or 
is entitled to receive a financial benefit of any kind (other than a prescribed 
financial benefit or a deduction under subsection (3)) from a government, 
municipality or other public authority, whether as a grant, subsidy, forgiva- 
ble loan or deduction from tax or an allowance or otherwise. 


Subsec. 127(4.1) amended by 2000, c. 9, s. 560, in force September 1, 2000. The sub- 
sec. formerly read: 


(4.1) In subsections (3), (3.1) and (3.2), “amount contributed” by a taxpayer 
means a contribution by the taxpayer to a registered party or an officially nomi- 
nated candidate in the form of cash or in the form of a negotiable instrument 
issued by the taxpayer, but does not include 


(a) a contribution made by an official agent of an officially nominated candi- 
date or a registered agent of a registered party (in the agent’s capacity as 
such official agent or registered agent, as the case may be) to another such 
official agent or registered agent, as the case may be; or 


(b) a contribution in respect of which the taxpayer has received or is entitled 
to receive a financial benefit of any kind (other than a prescribed financial 
benefit or a deduction pursuant to subsection (3)) from a government, mu- 
nicipality or other public authority, whether as a grant, subsidy, forgivable 
loan or deduction from tax or an allowance or otherwise. 


Information Circulars: 75-2R8: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


(4.2) [Repealed] 


History: Subsec. 127(4.2) repealed by 2006, c. 9, subsec. 64(2), in force on January 1, 
2007 but not applicable in respect of monetary contributions made before that day. The 
subsec. formerly read: 


(4.2) Allocation of amount contributed among partners — Where a taxpayer 
was, at the end of a taxation year of a partnership, a member of the partnership, 
the taxpayer’s share of any monetary contribution made by the partnership in 
that taxation year that would, if the partnership were a person, be a monetary 
contribution referred to in subsection (3), is, for the purposes of that subsection, 
deemed to be a monetary contribution made by the taxpayer in the taxpayer’s 
taxation year in which the taxation year of the partnership ended. 


Proposed Amendment — 127(4.2) before repeal 


(4.2) Allocation of amount contributed among partners — If at the end of a 
fiscal period of a partnership a taxpayer is a member of the partnership, the tax- 
payer’s share of the total that would, if the partnership were a person and its fiscal 
period were its taxation year, be the total referred to in subsection (3) in respect of 
the partnership for that taxation year is deemed for the purpose of that subsection to 
be a monetary contribution made by the taxpayer in the taxpayer’s taxation year in 
which the fiscal period of the partnership ends. : 


Application: The July 16, 2010 draft legislation (Part | — technical), subsec. 83(6), 
will amend subsec. 127(4.2) to read as above, applicable to monetary contributions 
made after December 20, 2002 (and until the repeal of the provision, by subsec. 
83(7) of the July 16, 2010 draft legislation). 


Technical Notes (July 2010): Subsection 127(4.2) allows the tax benefits of 
political contributions made by a partnership to be flowed through to its members. 
Subsection 127(4,.2) is amended consequential to the amendment of subsection 
127(3), applicable to contributions made after December 20, 2002, to provide the 
amount of a contribution that is eligible for a tax credit because of a taxpayer's mem- 
bership in a partnership. 


Subsec. 127(4.2) amended by 2000, c. 9, s. 560, in force September 1, 2000. The sub- 
sec. formerly read: 


(4.2) Where a taxpayer was, at the end of a taxation year of a partnership, a 
member of the partnership, the taxpayer’s share of any amount contributed by 
the partnership in that taxation year that would, if the partnership were a person, 
be an amount contributed referred to in subsection (3), shall, for the purposes of 
that subsection, be deemed to be an amount contributed by the taxpayer in the 
taxpayer’s taxation year in which the taxation year of the partnership ended. 
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Income Tax Act, Part I, Division E 


(5) Investment tax credit — There may be deducted from the 
tax otherwise payable by a taxpayer under this Part for a taxation 
year an amount not exceeding the lesser of 


(a) the total of 


(i) the taxpayer’s investment tax credit at the end of the year 
in respect of property acquired before the end of the year, of 


the taxpayer’s apprenticeship expenditure for the year or a | 
preceding taxation year, of the taxpayer’s child care space 


amount for the year or a preceding taxation year, of the tax- 
payer’s flow-through mining expenditure for the year or a 


preceding taxation year, of the taxpayer’s pre-production 


mining expenditure for the year or a preceding taxation year 
or of the taxpayer’s SR&ED qualified expenditure pool at the 
end of the year or at the end of a preceding taxation year, and 


(ii) the lesser of 


(A) the taxpayer’s investment tax credit at the end of the 
year in respect of property acquired in a subsequent taxa- 
tion year, of the taxpayer’s apprenticeship expenditure for 
a subsequent taxation year, of the taxpayer’s child care 
space amount for a subsequent taxation year, of the tax- 
payer’s flow-through mining expenditure for a subsequent 
taxation year, of the taxpayer’s pre-production mining ex- 
penditure for a subsequent taxation year or of the tax- 
payer’s SR&ED qualified expenditure pool at the end of 
the subsequent taxation year to the extent that an invest- 
ment tax credit was not deductible under this subsection 
for the subsequent taxation year, and 


(B) the amount, if any, by which the taxpayer’s tax other- 
wise payable under this Part for the year exceeds the 
amount, if any, determined under subparagraph (i), and 


(b) where Division E.1 applies to the taxpayer for the year, the 
amount, if any, by which 


(i) the taxpayer’s tax otherwise payable under this Part for 
the year 


exceeds 


(ii) the taxpayer’s minimum amount for the year determined 
under section 127.51. 


Related Provisions: 12(1)(t) — Income inclusion for ITCs: 13(7.1) — Deemed cap- 
ital cost; 13(21)“undepreciated capital cost’”I — Reduction in UCC of property to re- 
flect ITCs; 37(1)(e) — Deduction for scientific research and experimental develop- 
ment; 53(2)(k)(ii) — Deduction from ACB of property to. reflect ITCs; 
66.1(6)“cumulative Canadian exploration expense”L — Reduction in CCEE; 
87(2.11) — Vertical amalgamations; 117(1), 120(4) — “Tax otherwise payable under 
this Part”; 127(8) —ITC of partnership; 127(11.2) — Time of expenditure and acquisi- 
tion; 127(26) — Expenditure unpaid within 180 days of end of year; 127.1(3) — Re- 
fundable ITC deemed claimed under 127(5): 128(2)(e)(iii)(C) — No credit on return 
filed by trustee following individual’s discharge from bankruptcy; 149(10)(c) — 
Where corporation becomes or ceases to be exempt; 152(6) — Reassessment; 164(5), 
(5.1) — Effect of carryback of loss; 192(10) — SPTC claim deemed to be deducted as 
ITC; 220(6), (7) — Assignment of ITC refund by corporation; 261(7)(a), 261(15) — 
Functional currency. reporting. 


History: The portion of para. 127(5)(a) before cl. (ii)(B) amended by 2007, c. 35, 
subsec. 43(1), applicable after March 18, 2007. The portion formerly read: 


(a) the total of 


(i) the taxpayer’s investment tax credit at the end of the’ year in respect of 
property acquired before the end of the year, of the taxpayer’s apprentice- 
ship expenditure for the year or a preceding taxation year, of the taxpayer’s 
flow-through mining expenditure for the year or a preceding taxation year, 
of the taxpayer’s pre-production mining expenditure for the year or a preced- 
ing taxation year or of the taxpayer’s SR&ED qualified expenditure pool at 
the end of the year or at the end of a preceding taxation year, and 


(ii) the lesser of 


(A) the taxpayer’s investment tax credit at the end of the year in respect 
of property acquired in a subsequent taxation year, of the taxpayer’s ap- 
prenticeship expenditure for a subsequent taxation year, of the tax- 
payer’s flow-through mining expenditure for a subsequent taxation year, 
of the taxpayer’s pre-production mining expenditure for a subsequent 
taxation year or of the taxpayer’s SR&ED qualified expenditure pool at 
the end of the subsequent taxation year to the extent that an investment 
tax credit was not deductible under this subsection for the subsequent 
taxation year, and 


Subdivision c — Computation of Tax: All Taxpayers 


The portion of para. 127(5)(a) before cl. (ii)(B) amended by 2007, c.-2,-subsec. 34(1), 
_ applicable to taxation years that end after May 1, 2006: The portion formerly read: 


(a) the total of 


(i) the taxpayer’s investment tax credit at the end of the year in respect of 
property acquired before the end of the year, of the taxpayer’s flow-through 
mining expenditure for the year or a preceding taxation year, of the tax- 
payer’s pre-production mining expenditure for the year or a preceding taxa- 
tion year or of the taxpayer’s SR&ED qualified expenditure pool at the end 
of the year or at the end of a preceding taxation year, and 


(ii) the lesser of 


(A) the taxpayer’s investment tax credit at the end of the year in respect 
of property acquired in a subsequent taxation year, of the taxpayer’s 
flowthrough mining expenditure for a subsequent taxation year, of the 
taxpayer’s pre-production mining expenditure for a subsequent taxation 
year or of the taxpayer’s SR&ED qualified expenditure pool at the end 
of a subsequent taxation year to the extent that an investment tax credit 
was not deductible under this subsection for the subsequent year, and 


Subpara. 127(5)(a)(i) amended by 2003, c. 28, subsec. 14(1), applicable to 2003 et seq. 
The subpara. formerly read: 


(i) the taxpayer’s investment tax credit at the end of the year in respect of pro- 
perty acquired before the end of the year, of the taxpayer’s flow-through mining 
expenditure for the year or a preceding taxation year or of the taxpayer’s 
SR&ED qualified expenditure pool at the end of the year or of a preceding taxa- 
tion year, and 


Cl. 127(5)(a)(ii)(A) amended by the said c. 28, subsec. 14(2), applicable to 2003 er seq. 
The clause formerly read: 


(A) the taxpayer’s investment tax credit at the end of the year in respect of pro- 
perty acquired in a subsequent taxation year, of the taxpayer’s flow-through min- 
ing expenditure for a subsequent taxation year or of the taxpayer’s SR&ED qual- 
ified expenditure pool at the end of a subsequent taxation year to the extent that 
an investment tax credit was not deductible under this subsection for the subse- 
quent year, and 


Subpara. 127(5)(a)(i) amended by 2001, c. 17, subsec. 118(1), to add the phrase “of the 
taxpayer’s flow-through mining expenditure for the year or a preceding taxation year”, 
applicable to 2000 et seg. 


Cl. 127(5)(a)(ii)(A) amended by the said c. 17, subsec. 118(2), applicable to 2000 et 
seq. except that, for the 2000 taxation year, it shall be read as follows: 


“(A) the taxpayer’s investment tax credit at the end of the year in respect of 
property acquired in a subsequent taxation year, of the taxpayer’s flow-through 
mining expenditure for a subsequent taxation year or of the taxpayer’s SR&ED 
qualified expenditure pool at the end of a subsequent taxation year to the extent 
that an investment tax credit was not deductible under this subsection or subsec- 
tion 180.1(1.2) for the subsequent year, and” 
Cl. (a)(ii)(A), formerly read: 

(A) the taxpayer’s investment tax credit at the end of the year in respect of pro- 
perty acquired in a subsequent taxation year or of the taxpayer’s SR&ED quali- 
fied expenditure pool at the end of a subsequent taxation year to the extent that 
an investment tax credit was not deductible under this subsection or subsection 
180.1(1.2) for the subsequent year, and 


Para. 127(5)(b) amended by the said c. 17, subsec. 118(3), applicable to 2001 et seq. 
Para. (b) formerly read: 


(b) where Division E.1 applies to the taxpayer for the year, the amount, if any, 
by which the total of ‘ 


(i) the taxpayer’s tax otherwise payable under this Part for the year, and 


(ii) the taxpayer’s tax payable under Part I.1 for the year before deducting 
any amount under subsection 180.1(1.2) 


exceeds the taxpayer’s minimum amount for the year determined under section 
127.51. 


Subpara. 127(5)(a)(i) and cl. 127(5)(a)(ii)(A) amended by 1996, c. 21, subsecs. 30(1), 
(2), applicable to taxation years that begin after 1995. Subpara. (a)(i) and cl. (a)(ii)(A) 
formerly read: 


(i) the taxpayer’s investment tax credit at the end of the year in respect of pro- 
perty acquired, or an expenditure made, before the end of the year, and 


(A) the taxpayer’s investment tax credit at the end of the year in respect of pro- 
perty acquired, or an expenditure made, in a subsequent taxation year, to the 
extent that the investment tax credit was not deductible under this subsection or 
subsection 180.1(1.2) for the taxation year in which the property was acquired, 
or the expenditure was made, as the case may be, and 


Subsec. 127(5) amended by 1994, c. 8, subsec. 15(1), applicable to taxation years that 
begin after 1993. Subsec. (5) formerly read: 


(5) There may be deducted from the tax otherwise payable by a taxpayer under 
this Part for a taxation year an amount not exceeding the least of 


(a) the taxpayer’s annual investment tax credit limit for the year, 


S. 127(6)(c) 


(b) the total of 


(i) the taxpayer’s investment tax credit at the end of the year in respect 
of property acquired, or an expenditure made, before the end of the year, 
and 
(ii) the lesser of 
(A) the taxpayer’s investment tax credit at the end of the year in 
respect of property acquired, or an expenditure made, in a subse- 
. quent taxation year, to the extent that the investment tax credit was 
not deductible under this subsection or subsection 180.1(1.2) for the 
taxation year in which the property was acquired, or the expenditure 
was made, as the case may be, and 
(B) the amount, if any, by which the taxpayer’s tax otherwise paya- 
ble by the taxpayer under this Part for the year exceeds the amount, 
if any, determined under subparagraph (i), and 


(c) where Division E.1 is applicable to the taxpayer for the year, the amount, 
if any, by which the total of 
(i) the taxpayer’s tax otherwise payable under this Part for the year, and 


(ii) the taxpayer’s taxpayable under Part I.1 for the year before deduct- 
ing any amount under subsection 180.1(1.2), 


exceeds the taxpayer’s minimum amount for the year determined under sec- 
tion 127.51. 


Selected Cases [subsec. 127(5)]: Ainsworth Lumber Co. v. R., [2001] 3.C.T.C. 
2001 (TCC) (Project may be: substantially advanced even if construction has) not 
begun); Will-Kare Paving & Contracting Ltd. v. R., [2000] 3 C.T.C. 463 (SCC) (Set- 
tled concepts of law (e.g., sale, lease) to be preferred to plain meaning); Atcon 
Construction Ltd. y. R., [2000] 2 C.T.C. 2691 (TCC) (Rock crushing was not extraction 
of minerals); Lehman Bookbinding Ltd. v. MNR, [1995] 2 C.T.C. 129 (FCTD) (Critical 
element was not whether there was manufacturing and processing, but whether activity 
was in respect of goods for sale); Hawboldt Hydraulics (Canada) Inc. Estate (Trustee 
of) v. Canada, {1992} 2 C.T.C.,.363 (FCTD) (Equipment used to manufacture replace- 
ment parts was used in» manufacturing or processing goods for sale); GA Borstad 
Associates. Ltd. v. MNR, [1992] 2 C.T.C. 2146 (TCC) (Investment tax credit not appli- 
cable in respect of salaries payable but not paid in taxation year); Tenneco Canada Inc. 
vy. Canada, [1991] 1 C.T.C. 323 (FCA) (Taxpayer carrying on servicing business de- 
nied investment tax credits when not manufacturing or processing goods for sale in 
Canada); O’Neill-y. R., [1984] C.T.C: 682 (FCTD) (Investment tax credit disallowed 
when equipment not “qualified property’). 

Regulations: 4600-4609. 

Interpretation Bulletins: IT-92R2: Income of contractors; IT-151R5: Scientific re- 
search and experimental development expenditures; IT-411R: Meaning \ of 
“construction”. 


Information Circulars: 78-4R3: Investment tax credit rates; 84-1: Revision of capi- 
tal cost allowance claims and. other permissive deductions. 

Application Policies: SR&ED 96-03: Claimants’ entitlements and responsibilities; 
SR&ED 96-05: Penalties under subsec. 163(2). 

CRA Audit Manual: 11.3.4: Tax credits; 11.3.6: Examples of loss allocation and the 
business investment tax credit. 

Advance Tax Rulings: ATR-44: Utilization of deductions and credits within a 
related corporate group. 


Forms: RC4290: Refunds for small business’ R&D [guide]; T2 SCH 31: Investment 
tax credit — corporations; T661: Claim for SR&ED in Canada; T1263: Third-party 
payments for SR&ED; 12038 (Ind.): Investment tax credit (individuals); T4088: 
Claiming scientific research and experimental development expenditures — guide to 
form T661. 


(6) Investment tax credit of cooperative corporation — 
Where at any particular time in a taxation year a taxpayer that is a 
cooperative corporation within the meaning assigned by subsection 
136(2) has, as required by subsection 135(3), deducted or withheld 
an amount from a payment made by it to any person pursuant to an 
allocation in proportion to patronage, the taxpayer may deduct from 
the amount otherwise required by that subsection to be remitted to 
the Receiver General, an amount, not exceeding the amount, if any, 
by which 

(a) its investment tax credit at the end of the immediately pre- 

ceding taxation year in respect of property acquired and expend- 

itures made before the end of that preceding taxation year 


exceeds the total of 


(b) the amount deducted under subsection (5) from its tax other- 
wise payable under this Part for the immediately preceding taxa- 
tion year in respect of property acquired and expenditures made 
before the end ‘of that preceding taxation year, and 


(c) the total of all amounts each of which is the amount deducted 
by virtue of this subsection from any amount otherwise required 
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to be remitted by subsection 135(3) in respect of payments made 
by it before the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount otherwise re- 
quired to be remitted by subsection 135(3) 


(d) shall be deducted in computing the taxpayer’s investment tax 
credit at the end of the taxation year, and 


(ec) shall be deemed to have been remitted by the taxpayer to the 
Receiver General on account of tax under this Part of the person 
to whom that payment was made. 
Related Provisions: 12(1)(t)— Inclusion in income of ITCs; 13(7.1) — Deemed 
capital cost; 13(21)“undepreciated capital cost] — Reduction in UCC to reflect ITCs; 
53(2)(k)Gi) — Deduction from.ACB of property to reflect ITCs; 66.1(6)“cumulative 
Canadian exploration expense”L — Reduction in CCEE. 


Interpretation Bulletins: IT-362R: Patronage dividends. 
Forms: T2 SCH 31: Investment tax credit — corporations. 


(7) Investment tax credit of testamentary trust [or 
communal organization] — If, in a particular taxation year of a 
taxpayer who is a beneficiary under a testamentary trust or under an 
inter vivos trust that is deemed to be in existence by section 143, an 
amount is determined in respect of the trust under paragraph (a), 
(a.1), (a.4), (a.5), (b) or (e.1) of the definition “investment tax 
credit” in subsection (9) for its taxation year that ends in that partic- 
ular taxation year, the trust may, in its return of income for its taxa- 
tion year that ends in that particular taxation year, designate the por- 
tion of that amount that can, having regard to all the circumstances 
including the terms and conditions of the trust, reasonably be con- 
sidered to be attributable to the taxpayer and was not designated by 
the trust in respect of any other beneficiary of the trust, and that 
portion shall be added in computing the investment tax credit of the 
taxpayer at the end of that particular taxation year and shall be de- 
ducted in computing the investment tax credit of the trust at the end 
of its taxation year that ends in that particular taxation year. 
Related Provisions: 53(2)(h)(ii) — Reduction in ACB 
127(11.2) — Time of expenditure and acquisition. 
History: Subsec. 127(7) amended by 2007, c. 35, subsec. 43(2), applicable after 
March 18, 2007. It formerly read: 
(7) If, in a particular taxation year of a taxpayer who is a beneficiary under a 
testamentary trust or under an inter vivos trust that is deemed to be in existence 
by section 143, an amount is determined in respect of the trust under paragraph 
(a), (a.1), (a.4), (b) or (e.1) of the definition “investment tax credit” in subsection 
(9) for its taxation year that ends in that particular taxation year, the trust may, in 
its return of income for its taxation year that ends in that particular taxation year, 
designate the portion of that amount that can, having regard to all the circum- 
stances including the terms and conditions of the trust, reasonably be considered 
to be attributable to the taxpayer and was not designated by the trust in respect of 
any other beneficiary of the trust, and that portion shall be added in computing 
the investment tax credit of the taxpayer at the end of that particular taxation 
year and shall be deducted in computing the investment tax credit of the trust at 
the end of its taxation year that ends in that particular taxation year. 


Subsec. 127(7) amended by 2007, c. 2, subsec. 34(2), applicable to taxation years that 
end after May 1, 2006. It formerly read: 


of interest in trust; 


(7) Where, in a particular taxation year of a taxpayer who is a beneficiary under 
a testamentary trust or under an inter vivos trust that is deemed to be in existence . 
by section 143, an amount is determined in respect of the trust under paragraph 
(a), (a.1), (b) or (e.1) of the definition “investment tax credit” in subsection (9) 
for its taxation year that ends in that particular taxation year, the trust may, in its 
return of income for its taxation year that ends in that particular taxation year, 
designate the portion of that amount that can, haying regard to all the circum- 
stances including the terms and conditions of the trust, reasonably be considered 
to be attributable to the taxpayer and was not designated by the trust in respect of 
any other beneficiary of the trust, and that portion shall be added in computing 
the investment tax credit of the taxpayer at the end of that particular taxation 
year and shall be deducted in computing the investment tax credit of the trust at 
the end of its taxation year that ends in that particular taxation year. 


Subsec, 127(7) amended by 1996, c. 21, subsec. 30(3), applicable to taxation years that 
begin after 1995. Subsec. (7) formerly read: 


(7) Where, in a particular taxation year of a taxpayer who is a beneficiary under 
a testamentary trust or under an inter vivos trust that is deemed to be in existence 
by section 143, an amount is determined in respect of the trust under paragraph 
(a), (b) or (e.1) of the definition “investment tax credit” in subsection (9) for its 
taxation year ending in that particular taxation year, the trust may, in its return of 
income under this Part for its taxation year ending in that particular taxation 
year, designate such portion of that amount as may, having regard to all the cir- 
cumstances including the terms and conditions of the trust, reasonably be consid- 


Income Tax Act, Part I; Division E 


ered to be attributable to the taxpayer and was not designated by the’ trust’ in 

respect of any other beneficiary of that trust, and that portion shall be added in 

computing the investment tax credit of the taxpayer at the end of that particular 

taxation year and shall be deducted in computing the investment tax credit of the 

trust at the end of its taxation year ending in that particular taxation year. 
Application Policies: SR&ED 2000-01: Cost of materials. 


Forms: T2038 (Ind.): Investment tax credit (individuals); T2 SCH 31: Investment tax 
credit — corporations. ae 


(8) Investment tax credit of partnership — Subject to subsec- 
tions (28) and (28.1), where, in a particular taxation year of a tax- 
payer who is a member of a partnership, an amount would be deter- 
mined in respect of the partnership, for its taxation year that ends in 
the particular taxation year, under paragraph (a), (a.1), (a.4), (a.5), 
(b) or (e.1) of the definition “investment tax credit” in subsection 
(9), if : 


(a) except for the purpose of subsection (13), the partnership 
were a person and its fiscal period were its taxation year, and 


fe 


(b) in the case of a taxpayer who is a specified member of the © 


partnership in the taxation year of the partnership, that definition 
were read without reference to paragraph (a.1) thereof, and para- 
graph (e.1) of that definition were read without reference to sub- 
paragraphs (ii) to (iv) thereof, 


the portion of that amount that can reasonably be considered to be _ 


the taxpayer’s share thereof shall be added in computing the invest- 
ment tax credit of the taxpayer at the end of the particular year. 


Related Provisions: 53(2)(c)(vi) — Reduction in ACB of partnership interest; 
96(2.1)—(2.4) — Limited partnerships; 127(8.1) — ITC of limited partner;, 127(8.3) — 
ITC not allocated to limited partners; 127(8.4) — Election — renunciation of allocated 
credits; 127(11.2) — Time of expenditure and acquisition; 127(23) — Taxation year of 
partnership for rules governing allocation of assistance; 127(28) — Recapture of ITC 
where partnership property converted to commercial use. 


History: The opening words of subsec. 127(8) amended to substitute “subsections (28) 
and (28.1)” for “subsection (28)” and “(a.4), (a.5),” for “(a.4),” by 2007, c. 35, subsec. 
43(3), applicable after March 18, 2007. 


The opening words of subsec. 127(8) amended by 2007, c. 2, subsec. 34(3), applicable 
to taxation years that end after May 1, 2006. The opening words formerly read: 


(8) Subject to subsection (28), where, in a particular taxation year of a taxpayer 
who is a member of a partnership, an amount would be determined in respect of 
the partnership, for its taxation year that ends in the particular year, under para- 
graph (a), (a.1), (b) or (e.1) of the definition “investment tax credit” in subsec- 
tion (9), if 


The opening words of subsec. 127(8) amended by 1999, c. 22, subsec. 48(1), applicable 
to dispositions and conversions of property that occur after February 23, 1998 The 
opening words formerly read: 


(8) Where, in a particular taxation year of a taxpayer who is a member of a 
partnership, an amount would be determined in respect of the partnership, for its 
taxation year that ends in the particular year, under paragraph (a), (a.1), (b) or 
(e.1) of the definition “investment tax credit” in subsection (9), if' 


Subsec. 127(8) amended by 1996, c, 21, subsec. 30(5), applicable to taxation years that 
begin after 1995. Subsec. (8) formerly read: 


(8) Where, in a particular taxation year of a taxpayer who is a member of a 
partnership, an amount would, if the partnership were a person and its fiscal pe- 
riod were its taxation year, be determined in respect of the partnership, for its 
taxation year ending in that particular taxation year, under paragraph (a), (b) or 
(e.1) of the definition “investment tax credit” in subsection (9), if 


(a) paragraph (a) of that definition were read without reference to subpara- 
graph (a)(iii) thereof, and 

(b) in the case of a taxpayer who is a specified member of the partnership in 
the taxation year of the partnership, 


(i) paragraph (a) of that definition were read without reference to sub- 
paragraph (a)(ii) thereof, and 
(ii) paragraph (e.1) of that definition were read without reference to the 


words “the amount of an expenditure made by the taxpayer under para- 
graph (11.1)(c)”, 


the portion of that amount that may reasonably be considered to be the tax- 
payer’s share thereof shall be added in computing the investment tax credit of 
the taxpayer at the end of that particular taxation year. 


Subpara. 127(8)(b)(ii) amended by 1996, c. 21, subsec. 30(4), applicable to taxation 
years that end after December 2, 1992 and begin before 1996. Subpara. (b)(ii) formerly 
read: 


(ii) paragraph (e.1) of that definition were read without reference to the words 
“or that reduced the amount of an expenditure made by the taxpayer under para- 
graph (11.1)(c)”, 
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Selected Cases [subsec. 127(8)]: Canadian Solifuels Inc., [2001] 4 GT.© 161 
(FCA) (Provisions of subsec. 127(8) sufficient to deal with ITCs for partnerships with- 
out reference to computation rules in subsec. 96(1)). . 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit; 
SR&ED 2004-02RS: Filing requirements for claiming SR&ED. 


Forms: T2038 (Ind.): Investment.tax credit (individuals); T2 SCH 31: Investment tax 
credit — corporations. 


(8.1) Investment tax credit of limited partner — Notwith- 
standing subsection (8), if a taxpayer is a limited partner of a part- 


nership at the end of a fiscal period of the partnership, the amount, 


if any, determined under subsection (8) to be added in computing 
the taxpayer’s investment tax credit at the end of the taxpayer’s tax- 
ation year in which that fiscal period ends shall not exceed the 


lesser of 


(a) the portion of the amount that would, if this section were 
read without reference to this subsection, be determined under 
subsection (8) to be the amount to be added in computing the 
taxpayer’s investment tax credit at the end of the taxpayer’s tax- 
ation year in which that fiscal period ends as is considered to 
have arisen because of the expenditure by the partnership of an 

amount equal to the taxpayer’s expenditure base (as determined 
under subsection (8.2) in respect of the partnership) at the end of 
that fiscal period, and 


(b) the taxpayer’s at-risk amount in respect of the partnership at 
. the end of that fiscal period. 
Related Provisions: | 96(2.2) — At-risk amount; 96(2.4) — Limited partner; 
127(8.2) — Expenditure base; 127(8.3)—ITC_ not allocated to limited partners; 
127(8.5) — “At-risk amount’, “limited partner”. 
History: Subsec. 127(8.1) amended by 2007, c. 2, subsec. 34(4), applicable to taxation 
years that end after May 1, 2006. It formerly read: : 


(8.1) Where a taxpayer is a limited partner of a partnership at the end of the 
partnership’s ‘taxation year, the amount referred to under subsection (8) as the 
amount which can reasonably be considered to-be the taxpayer’s share: of the 
amounts that would be determined under paragraph (a), (a.1), (b) or (e.1) of the 
definition “investment tax credit” in subsection (9) in respect of the partnership 
for the year shall not exceed the lesser of 


(a) such portion of the amount thereof so determined without reference to 
this subsection, as is considered to have arisen by virtue of the expenditure 
by the partnership of an amount equal to.the taxpayer’s expenditure base (as 
determined under subsection (8.2)) in respect of the partnership. at the end of 
the year, and 

(b) the taxpayer’s at-risk amount in respect of the partnership.at the end of 
the year. 


The opening words of subsec. 127(8.1) amended by 1996, c. 21, subseéc. 30(6), applica- 
ble to taxation years that begin after 1995. The opening words formerly read: 


(8.1) Where a taxpayer is a limited partner of a partnership at the end of the 
partnership’s taxation year, the amount referred to under subsection (8) as the 
amount which may reasonably be considered to be the taxpayer’s share of the 
amounts that would be determined under paragraph (a), (b) or (e.1) of the defini- 
tion “investment tax credit” in subsection (9), if paragraph (a) of that definition 
were read without reference to subparagraph (a)(iii) thereof,.in respect of the 
partnership for the year shall not exceed the lesser of 


(8.2) Expenditure base — For the purposes of subsection (8.1), a 
taxpayer’s expenditure base in respect of a partnership at the end of 
a taxation year of the partnership is the lesser of 


(a) the amount, if any, by which the total of 


(i) the taxpayer’s at-risk amount in respect of the partnership 
at the time the taxpayer last became. a limited partner of the 
partnership, 


(ii) all amounts described in subparagraph 53(1)(e)(v) con- 
tributed by the taxpayer after the time the taxpayer last be- 
came a limited partner of the partnership and before the end 
of the year that may reasonably be considered to have in- 
creased the taxpayer’s at-risk amount in respect of the part- 
‘nership at’ the end of the taxation year in which the contribu- 
tion was made, and 


(iii) the amount, if any, by which 


(A) the total of all amounts each of which is the tax- 
payer’s share of any income of the partnership as deter- 
mined under paragraph 96(1)(f) for the year, or a preced- 
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ing year ending after the time the taxpayer last became a 
limited partner of the partnership, 


exceeds 


(B) the total of all amounts each of which is the  tax- 
payer’s share of any loss of the partnership as determined 
under paragraph 96(1)(g) for one of those years 


exceeds the total of 


(iv) all amounts received by the taxpayer after the time the 
taxpayer last became a limited partner of the partnership and 
before the end of the year as, on account or in lieu of pay- 
ment of, or in satisfaction of, a distribution of the taxpayer’s 
share of partnership profits or partnership capital, and 


(v) the total of all amounts each of which is the amount of an 
expenditure of the partnership referred to in paragraph 
(8.1)(a) in respect of the taxpayer for a preceding year, and 


(b) that proportion of the lesser of 


(i) the total of all amounts each of which is, if the partnership 
were a person and its fiscal period were its taxation year, 


(A) an amount a specified percentage of which would be 
determined in respect ofthe partnership under paragraph 
(a), (b) or (e.1) of the definition “investment tax credit” in 
subsection (9) for the. year, 


(A:1):an amount that would be the apprenticeship expen- 
diture of the partnership if the reference to “$2,000” in 
paragraph (a) of the definition “apprenticeship expendi- 
ture” in subsection (9) were read as a reference to 
“$20,000” and paragraph (b) of that definition were read 
without reference to “10% of’, 


(A.2) an amount that would be the child care space 
amount in respect of a property of the partnership if the 
reference to “$10,000” in paragraph (a) of the definition 
“child care space amount” in subsection (9) were read as 
a reference to “$40,000” and paragraph (b) of that defini- 
tion were read without reference to “25% of’, or 


(B) the amount that would be the SR&ED qualified ex- 
penditure pool of the partnership at, the end of the year, 
and 


(ii) the total of all amounts each of which is the amount de- 
termined under paragraph (a) in respect of each of the limited 
partners of the partnership at the end of the year 


that 


(iii) the amount determined in respect of the taxpayer under 
paragraph (a) for the year 
is of 
(iv) the amount ‘determined under subparagraph (ii). 
Related Provisions: | 96(2.2)— At-risk amount; 96(2.4) — Limited partner; 
127(8.5) — “At-risk amount”, “limited partner”. 
History: Cl. 127(8.2)(b)(i)(A.2) added by 2007, c. 35, subsec. 43(4), applicable after 
March 18, 2007. ‘ 
Cl. 127(8.2)(b)(i)(A.1) added by 2007, ¢. 2, subsec. 34(5), applicable to taxation years 
that end after May 1, 2006. ; 
Subpara. 127(8.2)(b)(i) amended by 1996, c. 21, subsec. 30(7), applicable to taxation 
years that begin after 1995. Subpara. (b)(i) formerly read: 
(i) the total of all amounts each of which is an amount a specified percentage of 
which would, if the partnership were. a person and its fiscal period were its taxa- 
tion year, be determined in respect of the partnership under paragraph (a), (b).or 
(e.1) of the definition “investment tax credit” in subsection (9), if paragraph (a) 
of that definition were read without reference to subparagraph (a)(iii) thereof, for 
the taxation year, and 


(8.3) Investment tax credit — allocation of unallocated 
partnership ITCs — For the purpose of subsection (8), and sub- 
ject to subsection (8.4), if a taxpayer is a member of a partnership 
(other than a specified member) throughout a fiscal period of the 
partnership, there shall be added to the amount that can reasonably 
be considered to be that member’s share of the amount determined 
under subsection (8) the amount, if any, that is such portion of the 
amount determined under subsection (8.31) in respect of that fiscal 
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period as is reasonable in the circumstances (having regard to the 
investment in the partnership, including debt obligations of the part- 
nership, of each of those members of the partnership who was a 
member of the partnership throughout the fiscal period of the part- 
nership and who was not a specified member of the partnership dur- 
ing the fiscal period of the partnership). 

Related Provisions: 96(2.2)— At-risk amount; 96(2.4) — Limited partner; 
127(8) — Election — renunciation of allocated credits: 127(8.4) — Election; 
127(8.5) — “At-risk amount’, “limited partner’. 

History: Subsec. 127(8.3) amended by 2007, c. 2, subsec. 34(6), applicable to taxation 
years that end after May 1, 2006 except that, in respect of a taxpayer’s taxation year 
that ends in 2006, subsecs. (8.3) and (8.31) shall be read as follows: 


(8.3) Where 
(a) the amount that would, if the partnership were a person and its fiscal 
period were its taxation year, be determined in respect of the partnership 
under paragraph (a), (a.1), (a.4), (b) or (e.1) of the definition “investment tax 
credit” in subsection (9) for a taxation year 

exceeds 


(b) the total of all amounts each of which is the amount determined, under 
subsections (8) and (8.1), to be the share thereof of a limited partner of the 
partnership, 
such portion of the excess as is reasonable in the circumstances (having regard to 
the investment in the partnership, including debt obligations of the partnership, 
of each of those members of the partnership who was a member of the partner- 
ship throughout the fiscal period of the partnership and who was not a limited 
partner of the partnership during the fiscal period of the partnership) shall, for 
the purposes of subsection (8), be considered to be the amount that may reasona- 
bly be considered to be that member’s share of the amount described in para- 
graph (a). 
Subsec. 127(8.3) formerly read: 
(8.3) Investment tax credit not allocated to limited partners — Where 
(a) the amount that would, if the partnership were a person and its fiscal 
period were its taxation year, be determined in respect of the partnership 
under paragraph (a), (a.1), (b) or (e.1) of the definition “investment tax 
credit” in subsection (9) for a taxation year 
exceeds 


(b) the total of all amounts each of which is the amount determined, under 
subsections (8) and (8.1), to be the share thereof of a limited partner of the 
partnership, 


such portion of the excess as is reasonable in the circumstances (having regard to 
the investment in the partnership, including debt obligations of the partnership, 
of each of those members of the partnership who was a member of the partner- 
ship throughout the fiscal period of the partnership and who was not a limited 
partner of the partnership during the fiscal period of the partnership) shall, for 
the purposes of subsection (8), be considered to be the amount that may reasona- 
bly be considered to be that member’s share of the amount described in para- 
graph (a). 

Para. 127(8.3)(a) amended by 1996, c. 21, subsec. 30(8), applicable to taxation years 

that begin after 1995. Para. (a) formerly read: 


(a) the amount that would, if the partnership were a person and its fiscal period 
were its taxation year, be determined in respect of the partnership under para- 
graph (a), (b) or (e.1) of the definition “investment tax credit” in subsection (9), 
if paragraph (a) of that definition were read without reference to subparagraph 
(a)(ili) thereof, for a taxation year 


(8.31) Amount of unallocated partnership ITC — For the pur- 
pose of subsection (8.3), the amount determined under this subsec- 
tion in respect of a fiscal period of a partnership is the amount, if 
any, by which 


(a) the total of all amounts each of which is an amount that 
would, if the partnership were a person and its fiscal period were 
its taxation year, be determined in respect of the partnership 
under paragraph (a), (a.1), (a.4), (a.5), (b) or (e.1) of the defini- 
tion “investment tax credit” in subsection (9) for a taxation year 
that is the fiscal period, 


exceeds 
(b) the total of 


(i) the total of all amounts each of which is the amount deter- 
mined under subsection (8) in respect of the fiscal period to 
be the share of the total determined under paragraph (a) of a 
partner of the partnership (other than a member of the part- 
nership who was at any time in the fiscal period of the part- 
nership a specified member of the partnership), and 
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| 
| 


(11) the total of all amounts each of which is the amount de- 


termined under subsection (8), with reference to subsection 


(8.1), in respect of the fiscal period to be the share of the 


total determined under paragraph (a) of a partner of the part- 
the part-| 


nership who was at any time in the fiscal period of 
nership a specified member of the partnership. 


(iii) [Repealed] 


ay 
History: Para. 127(8.31)(a) amended to substitute “(a.4), (a.5),” for “(a.4),” by 2007, | 


c. 35, subsec. 43(5), applicable after March 18, 2007. 


Subpara. 127(8.31)(b)(iii) repealed by the said c. 35, subsec. 43(6), applicable to 2007 | 


et seq. The subpara. formerly read: 
(iii) the amount, if any, by which 
(A) the amount that would be determined under subparagraph (i) in respect 


r 


of the partners referred to in subparagraph (ii) if subparagraph (i) applied — 
only to those partners and those partners were not specified members of the 
partnership, 

exceeds 
(B) the amount determined under subparagraph (ii) in respect of those 
partners. 


Subsec. 127(8.31) added by 2007, c. 2, subsec. 34(6), applicable to taxation years that 
end after May 1, 2006 except that, in respect of a taxpayer’s taxation year that ends in 
2006, see History to subsec. 127(8.3). 


(8.4) Idem — Notwithstanding subsection (8), where, pursuant to 
subsections (8) and (8.3) an amount would, but for this subsection, 
be required to be added in computing the investment tax credit of a 


taxpayer for a taxation year, where the taxpayer so elects in pre- 


scribed form and manner in the taxpayer’s return of income (other 


| 
| 
| 
| 


than a return of income filed under subsection 70(2) or 104(23), 
paragraph 128(2)(e) or subsection 150(4)) under this Part for the — 


year, such portion of the amount as is elected by the taxpayer shall, 
for the purposes of this section, be deemed not to have been re- 
quired by subsection (8) to have been added in computing the tax- 
payer’s investment tax credit at the end of the year. 


Related Provisions: 96(2.2)— At-risk amount: 96(2.4) — Limited _ partner; 
127(8.5) — “At-risk amount”, “limited partner”. 


Forms: T932: Election by a member of a partnership to renounce investment tax cred- 
its pursuant to subsection 127(8.4). 


(8.5) Definitions — In subsections (8.1) to (8.4), the words “at- 
risk amount” of a taxpayer and “limited partner” of a partnership 
have the meanings assigned to those words by subsections 96(2.2) 
and (2.4), respectively. 


(9) ldem — In this section, 


“annual investment tax credit limit’? — [Repealed] 


History: The definition “annual investment tax credit limit” in subsec, 127(9) repealed 
by 1994, c. 8, subsec. 15(2), applicable to taxation years that begin after 1993. The 
definition formerly read: 
“annual investment tax credit limit” of a taxpayer for a taxation year means 
(a) in the case of a corporation, the total of 
(i) 4 of the corporation’s tax otherwise payable under this Part for the 
year, and 


(ii) where the corporation is a Canadian-controlled private corporation — 

throughout the year, 3% of the least of the amounts determined under 

paragraphs 125(1)(a) to (c) in respect of the corporation for the year, and 
(b) in any other case, the total of 

(i) $24,000, and 


(ii) */4 of the amount, if any, by which the taxpayer’s tax otherwise paya- 
ble under this Part for the year exceeds $24,000: 


“apprenticeship expenditure” of a taxpayer for a taxation year in 
respect of an eligible apprentice is the lesser of 


(a) $2,000, and 


(b) 10% of the eligible salary and wages payable by the taxpayer 
in the taxation year to the eligible apprentice in respect of the 
eligible apprentice’s employment, in the taxation year and on or 
after May 2, 2006, by the taxpayer in a business carried on in 
Canada by the taxpayer in the taxation year; 

Related Provisions: 127(9)“investment tax credit”(a.4) — Credit for expenditure; 


127(9)“investment tax credit”(c) — Carryforward or carryback; 127(11.1)(c.4) — Re- 
duction for assistance received. 
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History: The definition “apprenticeship expenditure” added to subsec. 127(9) by 2007, 
c, 2, subsec. 34(8), applicable to taxation years that end after May 1, 2006. 


Forms: T2 SCH 31: Investment tax credit — corporations; T2038 (Ind.); Investment 
tax credit (individuals). 


“approved project” means a project with a total capital cost of de- 
preciable property, determined without reference to subsection 
13(7.1) or (7.4), of not less than $25,000 that has, on application in 
writing before July, 1988, been approved by such member of the 
Queen’s Privy Council for Canada as is designated by the Governor 
in Council for the purposes of this definition in relation to projects 
in the appropriate province or region of a province; 


“approved project property” — [Repealed] 
History: The definition “approved project property” in subsec. 127(9) repealed by 
1996, c. 21, subsec. 30(9), applicable to taxation years that begin after 1995. It for- 
merly read: 
“approved project property” of a taxpayer means property that is certified by the 
member of the Queen’s Privy Council for Canada appointed to be the Minister 
for the purposes of the Atlantic Canada Opportunities Agency Act to be property 
that has not been used, or acquired for use or lease, for any purpose whatever 
before it was acquired by the taxpayer, and to be 
(a) a prescribed building, to the extent that it is acquired) by the taxpayer 
after May 23, 1985 and before 1993, or 
(b) prescribed machinery and equipment acquired by the taxpayer after May 
23, 1985 and before 1993, 
that has been acquired pursuant to a plan by the taxpayer to use the property in 
Cape Breton primarily for an approved purpose in an approved project or, in the 
case of a prescribed building, to be leased by the taxpayer to a lessee (other than 
a person exempt from tax under this Part by virtue of section 149) who can rea- 
sonably be expected to use the building pursuant to a plan to use it in Cape 
Breton primarily for an approved purpose in an approved project, or 
(c) part of a prescribed building to the extent that the part is acquired by the 
taxpayer after May 23, 1985 and before 1993 to be 


(i) used by the taxpayer, or 
(ii) leased by the taxpayer to a lessee (other than a person exempt from 
tax under this Part by virtue of section 149) who can reasonably be ex- 
pected to use that, part 
pursuant to a plan to use that part in Cape Breton primarily for an approved 
purpose in an approved project, or 
(d) where the taxpayer’ is a leasing corporation, prescribed machinery and 
equipment acquired by the taxpayer after May 23, 1985 and before 1993, to 
be leased by the taxpayer in the ordinary course of carrying on a business in 
Canada to a lessee (other than a person exempt from tax under this Part by 
virtue of section 149) who can reasonably be expected to use the property in 
Cape Breton primarily for an approved purpose in an approved project, but 
_ this paragraph only applies if the first lessee of the property commenced use 
of the property after May 23, 1985, 
and for the purposes of this definition, 
(e) “for an approved purpose” means for the purpose of 
(i) any of the activities described in subparagraphs (c)(i) to (ix), (xi) and 
(xii) of the definition “qualified property” in this subsection, 
(ii) farming, or 
(iii) a prescribed activity, and 
(f) “leasing corporation” means a corporation the principal business of 
which is leasing property, manufacturing property that it sells or leases, the 
lending of money, the purchasing of conditional sales contracts, accounts 
receivable, bills of sale, chattel mortgages, bills of exchange or other obliga- 
tions representing part or all of the sale price of merchandise or services, or 
selling or servicing a type of property that it also leases, or any combination 
thereof; 


“Cape Breton” means Cape Breton Island and that portion of the 
Province of Nova Scotia within the following described boundary: 


beginning at a point on the southwesterly shore of Chedabucto 
Bay near Red Head, said point being S 70 degrees E (Nova 
Scotia grid meridian) from Geodetic Station Sand, thence in a 
southwesterly direction to a point on the northwesterly bound- 
ary of highway 344, said point being southwesterly 240" from 
the intersection of King Brook with said highway boundary, 
thence northwesterly to Crown post 6678, thence continuing 
northwesterly to Crown post 6679, thence continuing north- 
westerly to Crown post 6680, thence continuing northwesterly 
to Crown post 6681, thence continuing northwesterly to Crown 
post 6632, thence continuing northwesterly to Crown post 
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6602, thence northerly to Crown post 8575; thence northerly to 
Crown post 6599, thence continuing northerly to Crown post 
6600, thence northwesterly to the southwest angle of the Town 
of Mulgrave, thence along the westerly boundary of the Town 
of Mulgrave and a prolongation thereof northerly to the An- 
tigonish-Guysborough county line, thence along said county 
line northeasterly to the southwesterly shore of the Strait of 
Canso, thence following the southwesterly shore of the Strait 
of Canso and the northwesterly shore of,.Chedabucto Bay 
southeasterly to the place of beginning; 


“certified property” of a taxpayer means any property (other than 
an approved project property) described in paragraph (a) or (b) of 
the definition “qualified property” in this subsection 
(a) that was acquired by the taxpayer 
(i) after October 28, 1980 and 
(A) before 1987, or 
(B) before 1988 where the property is 
(I) a building under construction before 1987, or 
(II) machinery and equipment ordered in writing by 
the taxpayer before 1987, 


(ii) after 1986 and before 1989, other than a property in- 
cluded in subparagraph (i), ) 


(iii) after 1988 and before 1995, 
(iv) after 1994 and before 1996 where 


(A) the property is acquired by the taxpayer for use in a 
project that was substantially advanced by or on behalf of 
the taxpayer, as evidenced in writing, before February 22, 
1994, and 


(B) construction of the project by or on behalf of the tax- 
payer begins before 1995, or 


(v) after 1994 where the property 


(A) is acquired by the taxpayer under a written agreement 
of purchase and sale entered into by.the taxpayer before 
February 22, 1994, 


(B) was under construction by or on behalf of the tax- 
payer on February 22, 1994, or 


(C) is machinery or equipment that will be a fixed and 
integral part of property under construction. by or on be- 
half of the taxpayer on February 22,:1994, 


and that has not been used, or acquired for use or lease, for any 
purpose whatever before it was acquired by the taxpayer, and 


(b) that is part of a facility as defined for the purposes of the 
Regional Development Incentives Act, chapter R-3 of the Re- 
vised Statutes of Canada, 1970, and was acquired primarily for 
use by the taxpayer in a prescribed area, 
History: Subpara. (a)(iii) of the definition “certified property” in subsec. 127(9) 
amended and subparas. (iv) and (v) added by 1995, c. 3, subsec. 37(1), applicable to 
property acquired and expenditures incurred after 1994. Subpara. (a)(ili) formerly read: 
(iii) after 1988, 
Selected Cases [subsec. 127(9)“certified property”): Ainsworth Lumber Co. v. 
R., [2001] 3 C.T.C. 2001 (TCC) (Project may be substantially advanced even if con- 
struction has not begun); Newfoundland Tractor and Equipment Co. v. Canada, [1996] 
2 C.T.C. 2250 (TEC) (“Use” does not include leasing); Fibreco Pulp Inc. v. Canada, 
[1994] 2 C.T.C. 114 (FCTD) (Chemi-thermo-mechanical pulp mill was certified 
property). 
Regulations: 4602 (prescribed area). 


“child care space amount” of a taxpayer for a taxation year is, if 
the provision of child care spaces is ancillary to one or more busi- 
nesses of the taxpayer that are carried on in Canada in the taxation 
year and that do not otherwise include the provision of child, care 
spaces, the lesser of 


(a) the amount obtained when’$10,000 is multiplied by the num- 
ber of new child care spaces created by the taxpayer during the 
taxation year in a licensed child care facility for the benefit of 
children of the taxpayer’s employees, or of a combination of 
children of the taxpayér’s employees and other children; and 
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(b) 25% of the taxpayer’s eligible child care space expenditure 
for the taxation year; 
Related Provisions: 127(9)“investment tax credit”(a.5) — ITC allowed; 127(9)“in- 
vestment tax credit”(c) — Carryforward or carryback; 127(11.1)(c.5) — Reduction for 
assistance received; 127(27.1)-(27.12) — Recapture of ITC if space not kept for 5 
years. 


History: The definition “child care space amount” added to subsec. 127(9) by 2007, c. 
35, subsec. 43(13), applicable to expenditures incurred after March 18, 2007. 


“contract payment” means 


(a) an amount paid or payable to a taxpayer, by a taxable sup- 
plier in respect of the amount, for scientific research and experi- 
mental development to the extent that it is performed 


(i) for or on behalf of a person or partnership entitled to a 
deduction in respect of the amount because of subparagraph 
37(1)(a)(i) or (i.1), and 


(ii) at a time when the taxpayer is dealing at arm’s length 
with the person or partnership, or 


(b) an amount, other than a prescribed amount, payable by a Ca- 
nadian government or municipality or other Canadian public au- 
thority or by a person exempt, because of section 149, from tax 
under this Part on all or part of the person’s taxable income for 
scientific research and experimental development to be per- 
formed for it or on its behalf; 

Related Provisions: 127(18)-(22) — Reduction of qualified expenditures to reflect 

contract payment; 127(25) — Anti-avoidance — deemed contract payment. 

History: Para. (a) of the definition “contract payment” in subsec. 127(9) amended by 

1996, c. 21, subsec. 30(11), applicable to taxation years that begin after 1995. Para. (a) 

formerly read: 


(a) an amount payable for scientific research and experimental development to 
the extent that it can reasonably be considered to have been performed for, or on 
behalf of, a person entitled to a deduction in respect of the amount because of 
subparagraph 37(1)(a)(i) or clause 37(1)(a)(ii)(D), or 

1998, c. 19, s. 306, amended subsec. 30(26) of the Income Tax Act Budget Amendment 


Act (S.C. 1996, c. 21) (Bill C-36) to read as follows, and added subsec. (26.1), deemed 
to have come into force on June 20, 1996: 


(26) Subject to subsection (26.1), subsections (1) to (3) and (5) to (23), subsec- 
tions 127(11.4) and (11.5) of the Act, as enacted by subsection (24), and subsec- 
tions 127(13) to (25) of the Act, as enacted by subsection (25), apply to taxation 
years that begin after 1995. [This is unchanged except for “subject to subsection 
(26.1)” — ed.] 

(26.1) Where, because of the application of subsection (26), an amount paid or 
payable by a person or partnership to a taxpayer with whom the person or part- 
nership does not deal at arm’s length otherwise 


(a) would be a qualified expenditure of the person or partnership but would 
not be a contract payment received or receivable by the taxpayer, or 
(b) would not be a qualified expenditure of the person or partnership but 
would be a contract payment received or receivable by the taxpayer, 
the amount is deemed not to be a qualified expenditure of the person or partner- 
ship and not to be a contract payment received or receivable by the taxpayer. 
“Contract payment” in subsec. 127(9) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 68(2), applicable to amounts that become payable after December 20, 1991, 
That definition formerly read: 
“contract payment” means 
(a) an amount payable by a person resident in Canada for scientific research 
and experimental development related to the business of that person, 


(b) an amount, other than a prescribed amount, payable by a Canadian gov- 
ernment, municipality or other Canadian public authority or by a person ex- 
empt from tax under Part I by virtue of section 149 for scientific research 
and experimental development to be performed for it or on its behalf, or 


(c) an amount payable by a person not resident in Canada if that person is 
entitled to a deduction under clause 37(1)(a)(ii)(D) in respect of the amount; 


Regulations: 4606 (prescribed amount). 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures, 


Application Policies: SR&ED 94-04: Definition of “contract payment” in subsec. 
127(9); SR&ED 2002-03: Taxable supplier rules; SR&ED 2005-02: General rules con- 
cerning the treatment of government and non government assistance. 


“designated region” — [Repealed under former Act] 


“eligible apprentice” means an individual who is employed in 
Canada in a trade prescribed in respect of a province or in respect of 


Income Tax Act, Part I, Division E 


| 
Canada, during the first twenty-four months of the individual’s ap- 
prenticeship contract registered with the province or Canada, as the 
case may be, under an apprenticeship program designed to certify 
or license individuals in the trade; : 
History: The definition “eligible apprentice” in subsec. 127(9) amended by 2007, ¢. | 
35, subsec. 43(7), applicable to taxation years ending after May 1, 2006. It formerly | 
read: | 


“eligible apprentice” means an individual who is employed in a prescribed trade. 
in Canada during the first two years of the individual’s apprenticeship contract, 
which is registered with Canada or a province under an apprenticeship program 
designed to certify or license individuals in the trade; rr “at | 
The definition “eligible apprentice” added to subsec. 127(9) by 2007, c. 2, subsec, 
34(8), applicable to taxation years that end after May 1, 2006. 


Regulations: 7310 (prescribed trades). i 


“eligible child care space expenditure” of a taxpayer for a taxa- 
tion year is the total of all amounts each of which is an amount 


(a) that is incurred by the taxpayer in the taxation year for the 
sole purpose of the creation of one or more new child care 
spaces in a licensed child care facility operated for the benefit of | 
children of the taxpayer’s employees, or of a combination of 
children of the taxpayer’s employees and other children, and 


(b) that is 
(1) incurred by the taxpayer to acquire depreciable property — 
of a prescribed class (other than a specified property) for use — 
in the child care facility, or 


(ii) incurred by the taxpayer to make a specified child care 
start-up expenditure in respect of the child care facility; 


Related Provisions: 18(9)(f) — Prepaid expense allowed only in later year; 
127(11.2)(b) — When expenditure considered incurred; 127(27.1)-(27.12) — Recap- 
ture of ITC if space not kept for 5 years. 


History: The definition “eligible child care space. expenditure” added to subsec. 
127(9) by 2007, c. 35, subsec. 43(13), applicable to expenditures incurred after March 
18, 2007. 


“eligible salary and wages” payable by a taxpayer to an eligible 
apprentice means the amount, if any, that is the salary and wages 
payable by the taxpayer to the eligible apprentice in respect of the 
first 24 months of the apprenticeship (other than remuneration that 
is based on profits, bonuses, amounts described in section 6 or ih: 
and amounts deemed to be incurred by subsection 78(4)); 


Proposed Amendment — 127(9)“eligible salary and 


“eligible salary and wages” payable by a taxpayer to an eligible 
apprentice means the amount, if any, that is the salary ‘and wages 
payable by the taxpayer to the eligible apprentice in respect of the 
first 24 months of the apprenticeship (other than a qualified ex- 
penditure incurred by the taxpayer in a taxation year, remunera- 
tion that is based on profits, bonuses, amounts described in section 
6 or 7, and amounts deemed to be incurred by subsection 78(4)); 
Application: The November 5, 2010 draft legislation (misc. technical), subsec. 
22(1), will amend the definition “eligible salary and wages” in subsec, 127(9) to read 
as above, applicable to taxation years that end after November 5, 201 
Technical Notes: “Eligible salary and wages” payable by a taxpayer to an eligi 
apprentice means the amount, if any, that is the salary and wages payable by the 
taxpayer to the eligible apprentice in respect of the first 24 months of the apprentice. 
ship. The definition does not include remuneration that is based on profits, bonuses, 
and amounts described in section 6 or 7, and amounts deemed to be incurred b 
subsection 78(4), 16) Gils Ge et Oo <a eat a ee 
The definition is amended to ensure that the definition does not include a qualif 
expenditure incurred by the taxpayer in a taxation year. Where an amount paid to an’ 
eligible apprentice is eligible to be included in both the eligible salary and wages and 
the qualified expenditures of a taxpayer, the taxpayer can include that amount it 
one of the definitions and not both. a 


ee 


Related Provisions: 127(11.4) — Special rule for eligible salary and wages, 
History: The definition “eligible salary and wages” added to subsec. 127(9) by 2007, 
c. 2, subsec. 34(8), applicable to taxation years that end after May 1, 2006: 
“eligible taxpayer’? means ' : 

(a) a corporation other than a non-qualifying corporation, 

(b) an individual other than a trust, fl} 
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(c) a trust all the beneficiaries of which are eligible taxpayers, 
and bey 


_(d) a partnership all. the members of | which 


are eligible 
taxpayers, | 


and, for the purpose of this definition, a beneficiary of a trust is a 
person or partnership that is beneficially interested in the trust; 


Related Provisions: 248(25) — Meaning of “beneficially interested”. 


History: The definition “eligible taxpayer” added to subsec. 127(9) by 1994, c. 8, sub- 
sec. 15(9), applicable to property acquired after December 2, 1992. 


“first term shared-use-equipment” of a taxpayer means deprecia- 
ble property of the taxpayer (other than prescribed depreciable pro- 
perty of a taxpayer) that is used by the taxpayer, during its, operat- 
ing time in the period (in this subsection and subsection (11.1) 
referred to as the “first period”) beginning at the time the property 
was acquired by the taxpayer and ending at the end of the tax- 
payer’s first taxation year ending at least 12 months after that time, 
primarily for the prosecution of scientific research and experimental 
development in Canada, but does not include general purpose office 
equipment or furniture; 

Related Provisions: 37(1.3)—-SR&ED within 200 nautical miles’ offshore is 
deemed done in Canada; 88(1)(e.3) closing words — Winding-up — parent deemed 
continuation of subsidiary; 127(11.5)(b) — Adjustments to qualified expenditures. 


History: The definition “first term shared-use-equipment” added to subsec. 127(9) by 
1994, c. 8, subsec. 15(9), applicable to property acquired after December 2, 1992. 


Regulations: 2900(11) (prescribed depreciable. property). 
Application Policies: SR&ED 2005-01: Shared-use equipment. 


“flow-through mining expenditure” of a taxpayer fora taxation 
year means an expense deemed by subsection 66(12.61) (or by sub- 
section 66(18) as a consequence of the application, of subsection 
66(12.61) to the partnership, referred to in paragraph (c) of this def- 
inition, of which the taxpayer is a member) to be incurred by the 
taxpayer in the year ‘ 


(a) that is a Canadian exploration expense incurred by a corpora- 
tion after March 2011 and before 2013 (including, for greater 
certainty, an expense that is deemed by subsection 66(12.66) to 
be incurred before 2013) in conducting mining exploration ac- 
tivity from or above the surface ofi the earth for the purpose of 
determining the existence, location, extent or quality of a min- 
eral resource described in paragraph (a) or (d) of the definition 
“mineral resource” in subsection 248(1), 


(b) that 


(i) is an expense described in paragraph (f) of the definition 
“Canadian exploration expense” in subsection 66.1(6), and 


(ii) is not an expense in respect of 


(A) trenching, if one of the purposes of the trenching is to 
carry out preliminary sampling, (other than. specified 
sampling), 


(B) digging test pits (other than digging test pits for the 
purpose of carrying out specified sampling), and 


(C) preliminary sampling (other than specified sampling), 


(c) an amount in respect of which is renounced in accordance 
with subsection 66(12.6) by the corporation to the taxpayer (or a 
partnership of which the taxpayer is a member) under an agree- 
ment described in that subsection and made after March 2011 
and before April 2012, and 


(d) that is not an expense that was renounced under subsection 
66(12.6) to the corporation (or a partnership of which the corpo- 
ration is a member), unless that renunciation was under an 
agreement described in that subsection and made after March 
2011 and before April 2012; 


(e) [Repealed] 


Related Provisions: 127(9)‘investment tax credit’(a.2) — 15% credit for expendi- 
ture; 127(9)“investment tax credit”(c) — Carryforward or carryback; 127(11.1)(¢.2) — 
Reduction for assistance received. a4 
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History: Paras: (a), (c) and (d) of “flow-through mining expenditure” in subsec. 127(9) 
amended by 2011, c..24, subsecs. 40(1), (2), applicable to expenses renounced under a 
flow-through share agreement made after March 2011. The paras. formerly read: 


(a) that is a: Canadian exploration expense incurred by a corporation after March 
2010 and before 2012 (including, for greater certainty, an expense that is deemed 
by subsection 66(12.66) to be incurred before 2012) in conducting mining explo- 
ration activity from or above the surface-of| the earth for the purpose of determin- 
ing the existence, locationj-extent or quality of a:mineral resource described in 
paragraph (a) or (d) of the definition “mineral resource” in subsection 248(1), 


(c) an amount in respect of which is renounced in accordance with subsection 
66(12.6) by the corporation to the taxpayer (or a partnership of which the tax- 
payer is a member) under an agreement described in that subsection and made 
after March 2010 and before April 2011, and 


(d) that is. not an expense that was renounced under subsection 66(12.6) to the 
corporation (or a partnership of which the corporation isa member), unless that 
renunciation was under an agreement described in that subsection and made after 
March 2010 and before April 2011; 


Para. (a) of “flow-through mining expenditure” in subsec. 1279) amended by 2010, c. 
12, subsec. 14(1), applicable to expenses renounced under a flow-through share agree- 
ment made after March 2010. It formerly read: 


(a) that is a Canadian exploration expense incurred by a corporation after March 
2009 and before 2011 (including, for greater certainty, an expense that is deemed 
by subsection 66(12.66) to be incurred before 2011) in conducting mining explo- 
ration activity from or above the surface of the earth for the purpose of determin- 
ing the existence, location; extent or quality of a mineral resource described in 
paragraph (a) or (d) of the definition “mineral resource” in subsection 248(1), 


Paras. (c) and (d) of the definition “flow-through mining expenditure” in’ subsec. 
127(9) amended by the said c. 12, subsec. 14(2), to substitute “after March 2010 and 
before April 2011” for “after March 2009 and before April 2010”, applicable to ex- 
penses renounced under a flow-through share agreement made after March 2010. 


Para. (a) of the definition “flow-through mining expenditure” in subsec. 127(9) 
amended by 2009, c. 2, subsec. 40(1) to substitute “March 2009” for “March 2008” and 
“9011” for “2010” (in two places), applicable to expenses renounced under a flow- 
through share agreement made after March 2009. 


Paras. (c) and. (d) of “flow-through mining expenditure” in subsec. 127(9) both 
amended by the said c. 2, subsec. 40(2) to substitute “March 2009” for “March 2008” 
and “April 2010” for “April 2009”, applicable to expenses renounced under a flow- 
through share agreement made after March 2009. 


Para. (a) of the definition “flow-through mining expenditure” amended to substitute 
“March 2008” for “March 2007” and “2010” for “2009” (in two places) by 2008, c. 28, 
subsec: 19(1), applicable to expenses renounced under a flow-through share agreement 
made after March 2008. 


Paras. (c) and (d) of the definition “flow-through mining expenditure” amended to sub- 
stitute “March 2008” for “March 2007” and “Aipril 2009” for “April 2008” (Gn each), 
by the said c. 28, subsec. 19(2), applicable to expenses renounced under a flow-through 
share agreement made after March 2008. 


Para. (a) of the definition “flow-through mining expenditure” amended by 2007, \¢. 35, 
subsec. 43(8), applicable to expenses renounced under agreements made after March 
2007. Para. (a) formerly read: 


(a) that is a Canadian exploration expense incurred by a corporation after May 1, 
2006 and before 2008' (including, for greater certainty, an expense that is deemed 
by subsection 66(12.66) to be incurred before 2008) in conducting mining explo- 
ration activity from or above the surface of the earth for the purpose of determin- 
ing the existence, location, extent or quality of a mineral resource described in 
paragraph (a) or (d) of the definition “mineral resource” in subsection 248(1), 


Paras. (c) and (d) of “flow-through mining expenditure” amended to substitute “March 
2007 and before April 2008” for “May 1, 2006 and before April 1,2007”, by the said 
2007,. c, 35, subsec. 43(9), applicable to expenses renounced under agreements made 
after March 2007. 


Para. (a) of the definition “flow-through mining expenditure” amended by 2006, c. 4, 
subsec. 75(2), applicable to expenses renounced under agreements made after May 1, 
2006. Para. (a) formerly read: 


(a) that is a Canadian exploration expense incurred after October 17, 2000 and 
before 2006 by a corporation in conducting mining exploration activity from or 
above the surface of the earth for the purpose of determining the existence, loca- 
tion, extent or quality of a mineral resource described in paragraph (a) or (d) of 
the definition “mineral resource” in subsection 248(1), 


Paras. (c) and (d) of “flow-through mining expenditure” amended to substitute “May Ne 
2006 and before April 1, 2007” for “October 17, 2000”, by the said 2006, c. 4, subsec. 
75(3), applicable to expenses renounced under agreements made after May. 1, 2006. 


Para. (a) of the definition “flow-through mining expenditure” in subsec. 127(9) 
amended by 2005, c. 19, subsec. 28(1) to replace “2005” with “2006”, applicable after 
March 23, 2004. 
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Para. (a) of the definition “flow-through mining expenditure” amended, and para. (e) 
repealed, by 2003, c. 15, subsecs. 81(1), (2), applicable after February 18, 2003. The 
paras. formerly read: 


(a) that is a Canadian exploration expense incurred after October 17, 2000 and 
before 2004 by a corporation in conducting mining exploration activity from or 
above the surface of the earth for the purpose of determining the existence, loca- 
tion, extent or quality of a mineral resource described in paragraph (a) or (d) of 
the definition “mineral resource” in subsection 248(1), 


(e) that is an expense that would be incurred by the corporation before 2004 if 
this Act were read without reference to subsection 66(12.66); 


The definition “flow-through mining expenditure” added to subsec. 127(9), by 2001, c. 
17, subsec. 118(7), applicable after October. 17, 2000. 


“Gaspé Peninsula” means that portion of the Gaspé region of the 
Province of Quebec that extends to the western border of 
Kamouraska County and includes the Magdalen Islands; 


“government assistance” means assistance from a government, 
municipality or other public authority whether as a grant, subsidy, 
forgivable loan, deduction from tax, investment allowance or as any 
other form of assistance other than as a deduction under subsection 
(5) or (6); 


Related Provisions: 12(1)(x) — Income inclusion for assistance; 248(16), (18) — 
GST input tax credit and rebate deemed to be government assistance; 248(16.1), 
(18.1) — QST input tax credit and rebate deemed to be government assistance. 


Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance, 


“investment tax credit’ of a taxpayer at the end of a taxation year 
means the amount, if any, by which the total of 


(a) the total of all amounts each of which is the specified per- 
centage of the capital cost to the taxpayer of certified property or 
qualified property acquired by the taxpayer in the year, 


(a.1) 20% of the amount by which the taxpayer’s SR&ED quali- 
fied expenditure pool at the end of the year exceeds the total of 
all amounts each of which is the super-allowance benefit amount 
for the year in respect of the taxpayer in respect of a province, 


(a.2) where the taxpayer is an individual (other than a trust), 
15% of the taxpayer’s flow-through mining expenditures for the 
year, 


(a.3) where the taxpayer is a taxable Canadian corporation, the 
specified percentage of the taxpayer’s pre-production mining ex- 
penditure for the year, 


(a.4) the total of all amounts each of which is an apprenticeship 
expenditure of the taxpayer for the taxation year in respect of an 
eligible apprentice, 


(a.5) the child care space amount of the taxpayer for the taxation 
year, 


(b) the total of amounts required by subsection (7) or (8) to be 
added in computing the taxpayer’s investment tax credit at the 
end of the year, 


(c) the total of all amounts each of which is an amount deter- 
mined under any of paragraphs (a) to (b) in respect of the tax- 
payer for any of the 10 taxation years immediately preceding or 
the 3 taxation years immediately following the year, 


(d) [Repealed] 


(e) the total of all amounts each of which is an amount required 
by subsection (10.1) to be added in computing the taxpayer’s 
investment tax credit at the end of the year or at the end of any 
of the 10 taxation years immediately preceding or the 3 taxation 
years immediately following the year, 


(e.1) the total of all amounts each of which is the specified per- 
centage of that part of a repayment made by the taxpayer in the 
year or in any of the 10 taxation years immediately preceding or 
the 3 taxation years immediately following the year that can rea- 
sonably be considered to be a repayment of government assis- 
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tance, non-government assistance or a contract payment that 
reduced | 


(i) the capital cost to the taxpayer of a property under eae 
graph (11.1)(b), 


(ii) the amount of a qualified expenditure incurred by the tax- 
payer under paragraph (11.1)(c) for taxation years that = 
before 1996, } 


(iii) the prescribed proxy amount of the taxpayer under para- 
graph (11.1)(f) for taxation years that began before 1996, | 


| 


(iv) a qualified expenditure incurred by the taxpayer under | 
any of subsections (18) to (20), | 


(v) the amount of a pre-production mining expenditure of the | 
taxpayer under paragraph (11.1)(c.3), 


(vi) the amount of eligible salary and wages payable by the | 
taxpayer to an eligible apprentice under paragraph — 
(11.1)(c.4), to the extent that that reduction had the effect of | 
reducing the amount of an apprenticeship expenditure of ie : 
taxpayer, or 


(vii) the amount of an eligible child care space UT of — 
the taxpayer under paragraph (11.1)(c.5), to the extent that — 
that reduction had the effect of reducing the amount of a— 
child care space amount of the taxpayer, and | 


(e.2) the total of all amounts each of which is the specified per- 
centage of '/s of that part of a repayment made by the taxpayer in — 
the year or in any of the 10 taxation years immediately. preced- 
ing or the 3 taxation years immediately following the year that - 
can reasonably be considered to be a repayment of government — 
assistance, non-government assistance or a contract payment 


that reduced | 


(i) the amount of a qualified expenditure incurred by the tax- 
payer under paragraph (11.1)(e) for taxation years that began — 
before 1996, or | 


(ii) a qualified expenditure incurred by the taxpayer under 
any of subsections (18) to (20), 


in respect of first term shared-use-equipment or second. term 
shared-use-equipment, and, for that purpose, a repayment made 
by the taxpayer in any taxation year preceding the first taxation 
year that ends coincidentally with the first period or the second 
period in respect of first term shared-use-equipment or second 
term shared-use-equipment, respectively, is deemed to have 
been incurred by the taxpayer in that first taxation year, 


exceeds the total of 


(f) the total of all amounts each of which is an amount deducted 
under subsection (5) from the tax otherwise payable under this 
Part by the taxpayer for a preceding taxation year in respect of 
property acquired, or an expenditure incurred, in the year or in 
any of the 10 taxation years immediately preceding or the 2 tax- 
ation years immediately following the year, or in respect of the 
taxpayer’s SR&ED qualified expenditure pool at the end of such 
a year, 


(g) the total of all amounts each of which is an amount required 
by subsection (6) to be deducted in computing the taxpayer’s 
investment tax credit 


(i) at the end of the year, or 
(ii) [Repealed] 


(iii) at the end of any of the 9 taxation years immediately 
preceding or the 3 taxation years immediately following the 
year, 


(h) the total of all amounts each of which is an amount required 
by subsection (7) to be deducted in computing the taxpayer’s 
investment tax credit 


(i) at the end of the year, or 
(ii) [Repealed] 
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(iii) at the end of any of the 10 taxation years immediately 
preceding or the 3 taxation years immediately following the 
year, 


(i) the total of all amounts each of which is an amount claimed 
under subparagraph 192(2)(a)(ii) by the taxpayer for the, year or 
a preceding taxation year in respect of property acquired, or an 
expenditure made, in the year or the 10 taxation years immedi- 
ately preceding the year, 


(j) where the taxpayer is a corporation control of which has been 
acquired by a person or group of persons at any time before the 
end of the year, the amount determined under subsection (9.1) in 
respect of the taxpayer, and 


(k) where the taxpayer is a corporation control of which has 
been acquired by a person or group of persons at any time after 
the end of the year, the amount determined under subsection 
(9.2) in respect of the taxpayer, 


except that no amount shall be included in the total determined 
under any of paragraphs (a) to (e.2) in respect of an outlay, expense 
or expenditure that would, if this Act were read without reference to 
subsections (26) and 78(4), be made or incurred by the taxpayer in 
the course of earning income in a particular taxation year, and no 
amount shall be added under paragraph (b) in computing the tax- 
payer’s investment tax credit at the end of a particular taxation year 
in respect of an outlay, expense or expenditure made or incurred by 
a trust or a partnership in the course of earning income, if 


(1) any of the income is exempt income or is exempt from tax 
under this Part, 


(m) the taxpayer does not file with the Minister a prescribed 
form containing prescribed information. in respect of the amount 
on or before the day that is one year after the taxpayer’s filing- 
due date for the particular year; 


Related Provisions: 37(11) — Filing deadline for R&D claims; 66(10.1)(b) — Joint 
exploration corporation; 87(2)(qq) — Amalgamations — continuation of corporation, 
87(2.11) — Vertical amalgamations; 88(1)(e.3) — Flow-through of ITC to parent on 
wind-up of corporation; 127(7) — ITC of testamentary trust; 127(8) — ITC of partner- 
ship; 127(9.01), (9.02) — Transitional rules for 20-year carryforward; 127(9.1) — 
Where control acquired before end of year; 127(9.2) — Where control acquired after 
beginning of year; 127(10.1)— Addition to ITC for SR&ED done by. CCPC; 
127(10.8) — Regeneration of ITCs where entitlement to assistance expires, 127(11.1), 
(11.2) —ITC calculation rules; 127(26) — Expenditure unpaid within 180 days of end 
of year; 127(27), (29) — Reduction of ITC where property converted to commercial 
use; 127(28)—Recapture of negative ITC, 127.1(2), (2.01) — Refundable ITC; 
139.1(18) — Holding corporation deemed not to acquire control of insurer on demutu- 
alization; 149(10)(c) — Where corporation becomes or ceases to be exempt, 
220(2.2) — No extension allowed for deadline in para. (m); 248(1)“investment tax 
credit” — Definition applies to entire Act; 256(6)—(9) — Whether control acquired (for 
paras. (j), (k)). 


History: Para. (a.5) added to the definition “investment tax credit” in subsec. 127(9) 
by 2007, c. 35, subsec. 43(10), applicable to expenditures incurred after March 18, 
2007. : 


Subparas. (e.1)(vi) and (vii) added to the definition “investment tax credit” in subsec. 
127(9) by the said c. 35, subsec. 43(11), applicable to taxation years that end after May 
1, 2006, except that subpara. (e.1)(vii) applies to taxation years that end after March 18, 
2007. 


Para. (a.4) added to the definition “investment tax credit” in subsec. 127(9) by 2007, c. 
2, subsec. 34(7), applicable to taxation years that end after May 1, 2006. 


Para. (d) of the definition “investment tax credit” in subsec. 127(9) repealed by 2006, c. 
4, subsec. 75(1), applicable to 2006 et seg. Para. (d) formerly read: 


(d) the total of all amounts each of which is an amount required by subsection 
119(9) to be added in computing the taxpayer’s investment tax credit at the end 
of the year or at the end of any of the 10 taxation years immediately preceding 
the year, 


Para. (a.3) added to the definition “investment tax credit” in subsec. 127(9) by 2003, c. 
28, subsec. 14(3), applicable to 2003 et seq. 


Para. (c) of the definition ‘investment tax credit” in subsec. 127(9) amended by the 
said c, 28, subsec. 14(4), applicable to 2003 et seg. The para. formerly read: 


(c) the total of all amounts each of which is an amount determined under para- 
graph (a), (a.1), (a.2) or (b) in respect of the taxpayer for any of the 10 taxation 
years immediately preceding or the 3 taxation years immediately following the 
year, 
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Subpara. (e.1)(v) of the definition “investment tax credit” in subsec. 127(9) added by 
the said c. 28, subsec. 14(5), applicable to 2003 er seq. 


Para. (a.1) amended and para. (a.2) added to the definition “investment tax credit” in 
subsec. 127(9), by 2001, c. 17, subsec. 118(4), para. (a.1) applicable to taxation’ years 
that begin after February 2000 except that, if a corporation’s first taxation year that 
begins after February 2000,ends before 2001, it is applicable to the corporation’s taxa- 
tion years that begin after 2000. Para. (a.2) is applicable after October 17, 2000. Para. 
(a.1) formerly read: 


(a.1) 20% of the taxpayer’s SR&ED qualified expenditure pool at the end of the 
year, 


Para. (c) of the definition “investment tax credit” in subsec. 127(9) amended by the 
said c. 17, subsec. 118(5), to add reference to “(a.2)”, applicable after October 17, 
2000. 


Para. (1) of the definition “investment tax credit” in subsec. 127(9) amended by the said 
c. 17, subsec. 118(6), applicable to all taxation years. Para. (1) formerly read: 


(1) any of the income is exempt income, or 


The portion of the definition “investment tax credit” in subsec. 127(9) after para. (k) 
amended by 1998, c. 19, subsec. 33(1), applicable to all taxation years except that, if 
the taxpayer’s filing-due ‘date for the year is before June 1996, the taxpayer may file the 
prescribed form referred to in’ para. (m) before June 1997, and, for this purpose, the 
definition “‘filing-due date” in subsec. 248(1) applies to all taxation years. The closing 
words formerly read: 


except that no amount shall be included in the total determined under any of 

paragraphs (a) to (e.2) in respect of any qualified expenditure incurred by the 
taxpayer in the course of earning income from a business, or in respect of any 
certified property or qualified property acquired by the taxpayer for use in the 
course of earning income from a business, if any of the income from that busi- 
ness is exempt from tax under this Part; 


Paras. (a), (c), that portion between paras. (e) and (g), subparas. (g)(iii) and (h)(ii1), and 
the closing words of the definition “investment tax credit” in subsec. 127(9) amended, 
subparas. (g)(ii)-and (h)(ii) repealed, para. (a.1),added, by 1996, c. 21, subsecs. 30(12) 
to (17), applicable to taxation years that begin, after 1995. These portions of the defini- 
tion formerly read: 


(a) the total of all amounts each of which is the specified percentage of 


(i) the capital cost to the taxpayer of approved project property, certified 
property, qualified construction equipment, qualified property, qualified 
small-business property or qualified transportation equipment acquired by 
the taxpayer in the year, 


(ii) a qualified expenditure made by the taxpayer in the year, or 


(iii) the taxpayer’s qualified Canadian exploration expenditure for the year, 


(c) the total of all,amounts each of which is 


(i) an amount determined under paragraph (a) or (b) in respect of the tax- 
payer for any of the 5 taxation years immediately preceding the year, where 
the property was acquired, or the qualified expenditure was made, before 
April 20, 1983, or 


(ii) an amount determined under paragraph (a) or (b) in respect of the tax- 
payer for any of the 10 taxation years immediately preceding or the 3 taxa- 
tion years immediately following the year, where the property was acquired, 
or the’ qualified expenditure was made, after April 19, 1983 or the qualified 
Canadian exploration expenditure was for a taxation year ending after No- 
vember 30, 1985, 


(e.1) the total of,all amounts each of which is the specified percentage of that 
part of a repayment made by the taxpayer in the year or in any of the 10 taxation 
years immediately preceding or the 3 taxation years immediately following the 
year that can reasonably be considered. to be a repayment of government assis- 
tance, non-government assistance or a contract. payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b), the amount of an 
expenditure made by the taxpayer under paragraph (11.1)(c) or the prescribed 
proxy amount of the taxpayer under paragraph (11.1)(f), and 


(e.2) the total of all amounts each of which is the specified percentage of '/s of 
that part of a repayment made by the taxpayer in the year or in any of the 10 
taxation years immediately preceding or the 3 taxation years immediately fol- 
lowing the year that can reasonably be considered to be a repayment of govern- 
ment assistance, non-government assistance or a contract payment that reduced 
the amount of an expenditure made by the taxpayer under paragraph (11.1)(e) in 
respect of first term shared-use-equipment or second term shared-use-equipment, 
and, for that purpose, a repayment made by the taxpayer in any taxation year 
preceding the first taxation year ending coincidentally with the first period or the 
second period in respect of first term shared-use-equipment or second term 
shared-use-equipment, respectively, shall be deemed to have been made by the 
taxpayer in that first taxation year, 
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exceeds the total of 


(f) the total of all amounts each of which is an amount deducted under subsection — 
(5) from the tax otherwise payable under this Part by the taxpayer for a preced- 
ing taxation year in respect of 


(i) property acquired, or an expenditure made, in any of the 5 taxation years ‘ 
immediately preceding the year, where the property was acquired, or'the ex- 
penditure was made, before April 20, 1983, or 


(ii) property acquired, or an expenditure made, in the year or in any of the 10 
taxation years immediately preceding or the 2 taxation years immediately 
following the year, where the property was acquired, or the expenditure was 
made, after April 19, 1983, 


(g)(ii) in respect of property acquired, or an expenditure made, before April 20, 
1983, at the end of any of the 4 taxation years immediately preceding the year, or 


(g)Gii) in respect of property acquired, or an expenditure made, after April 19, 
1983, at the end of any of the 9 taxation years immediately preceding or the 3 
taxation years immediately following the year, 


(h)(ii) in respect of property acquired, or an expenditure made, before April 20, 
1983, at the end of any of the 5 taxation years immediately preceding the year, or 


(h)(iii) in respect of property acquired, or an expenditure made, after April 19, 
1983, at the end of any of the 10 taxation years immediately preceding or the 3 
taxation years immediately following the year, 


except that no amount shall be included in the total determined under any of 

paragraphs (a) to (e.2) in respect of any qualified expenditure incurred by the 
taxpayer in the course of earning income from a business, or in respect of any 
certified property or qualified property acquired by the taxpayer for use in the 
course of earning income from a business, if any of the income from that busi- 
ness is exempt from tax under this Part; 


Subpara. (a)(i) of the definition “investment tax credit” in subsec. 127(9) amended by 
1994, c. 8, subsec. 15(3), applicable to property acquired after December 2, 1992. Sub- 
para. (a)(i) formerly read: 


(i) the capital cost to the taxpayer of a qualified property, qualified transportation 
equipment, qualified construction equipment, approved project property or certi- 
fied property acquired by the taxpayer in the year, 


Para. (e.1) of the definition “investment tax credit” in subsec. 127(9) amended, para. 
(e.2) added, by 1994, c. 8, subsec. 15(4), applicable to taxation years ending after De- 
cember 2, 1992. Para. (e.1) formerly read: 


(e.1) the total of all amounts each of which is the specified percentage of that 
part of a repayment made by the taxpayer in the year or in any of the 10 taxation 
years immediately preceding or the 3 taxation years immediately following the 
year that may reasonably be considered to be a repayment of government assis- 
lance, non-government assistance or a contract payment that reduced the capital 
cost to the taxpayer of a property under paragraph (11.1)(b) or that reduced the 
amount of an expenditure made by the taxpayer under paragraph (11.1)(c) 


The closing words of the definition “investment tax credit” in subsec. 127(9) amended 
by 1994, c. 8, subsec. 15(5), applicable to property acquired after December 2, 1992. 
They formerly read: 


except that no amount shall be included in the total determined under any of 

paragraphs (a) to (e.1) in respect of any qualified Canadian exploration expendi- 
ture or qualified expenditure made by the taxpayer in the course of earning in- 
come from a business, or in respect of any certified property, qualified property 
or approved project property acquired by the taxpayer for use in the course of 
earning income from a business, if any of the income from that business is ex- 
empt from tax under this Part; 


That portion of “investment tax credit” following para. (k) in subsec. 127(9) added by 
1994, c..7, Sch. II (1991, c. 49), subsec. 104(1), applicable to property acquired and 
expenditures made by a taxpayer after July 13, 1990, other than property acquired and 
expenditures made after that day and before 1992 


(a) under an agreement in writing entered into by the taxpayer before July 14, 
1990; or 


(b) for the purpose of completing the construction of property that was under con- 
struction by or on behalf of the taxpayer before July 14, 1990. 


Selected Cases [subsec. 127(9)“investment tax credit”]: Papiers Cascades 
Cabano Inc. v. R., [2007] 5 C.T.C, 26 (FCA) (ITC must be calculated on basis of provi- 
sions of Act, not previous filings, even if accepted). 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-151R5: Scientific research and experimental development expenditures; 
IT-273R: Government assistance — general comments. 


Information Circulars: 78-4R3: Investment tax credit rates. 


Application Policies: SR&ED 2004-02R5: Filing requirements for claiming 
SR&ED; SR&ED 2005-02: General rules concerning the treatment of government and 
non government assistance. 
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Income: Tax Act, Part I, Division E 


Forms: RC4290: Refunds for small business R&D [guide]; T2 SCH 31: Investment 
tax credit (ITC) — corporations; T661: Claim for SR&ED in. Canada; T1263: Third- 
party payments for SR&ED; T2038 (Ind.): Investment tax credit (individuals); T4088: 
Claiming scientific research and experimental development expenditures — guide to 
form T661. tt 


“non- -government assistance” means an amount that would be in- 
cluded in income by virtue of paragraph 12(1)(x) if that paragraph 
were read without reference to subparagraphs 12(1)(x)(vi) and (vii); 


Application Policies: SR&ED 2005-02: General rules ‘concerning the treatment of 


government and non government assistance. 


“non-qualifying corporation” at any time means 
-q ying Pp Wi 


(a) a corporation that is, at that time, not a Canadian- controlled 
private corporation, 


(b) a corporation that would be liable to pay tax. under Part 1.3 
for the taxation year of the corporation that includes that time if 
that Part were read without reference to subsection 181.1(4) and 
if the amount determined under subsection 181.2(3) in respect of 
the corporation for the year were determined without reference 
to amounts described in any of paragraphs 181.2(3)(a), (b), (4) 
and (f) to the extent that the amounts so described were used to 
acquire property that would be qualified small-business property 
if the corporation were not a non-qualifying corporation, or 


(c) a corporation that at that time is related for the purposes of 
section 181.5 to a corporation described in paragraph (b); 


History: The definition “non-qualifying corporation” added to subsec. 127(9) by. 1994, 
c. 8, subsec. 15(9), applicable to property acquired after December 2, 1992. 


“pre-production mining expenditure”, of a taxable Canadian cor- 
poration for a taxation year, means the total of all amounts each of 
which is an expenditure incurred after 2002 by the taxable Canadian 
corporation in the taxation year that 


(a) would be an expense described in paragraph (f) or (g) of the 
definition “Canadian exploration expense” in subsection 66.1(6) 
if the expression “mineral resource” in that paragraph were de- 
fined to mean a mineral deposit from which the principal min- 
eral to be extracted is diamond, a base or precious metal deposit, 
or a mineral deposit from which the principal mineral to be ex- 
tracted is an industrial mineral that, when refined, results in a 
base or precious metal, and c 


(b) is not an expense that was renounced under subsection 
Oke 6) to the taxable Canadian corporation; 


wbgenaet Amendment — 127(9)‘pre 
mining expenditute:«P) . ; 
(b) is ‘not an expense that ae : 1 


(i) was renounced under subsection 66(12. 6) to the taxah 
_ Canadian corporation except where the corpor 
_ the effective date of the renunciation, 


(A) a corporation that would be a “principal 
corporation”, as defined in subsection 66(15 
_ definition were read without elevates to its 

(a), (a.1), (6), (h) and (i), and 

(B) the sole shareholder a the corporation th: 

nounced the expenditure; at yeni oe 


(ii) isa member’: s share of an expense incu 
nership unless the expense was deeméd by st 
66(18) to hay been made yt incurred : 


- the fiscal perioc 

was incurred 
(A) each. member of the Parerabi sae Ge 

than because of being a member of t 


ncipal-business pare as 
eee abe of the Act, if that ; 


Subdivision: c —- Computation of Tax: ‘All Taxpayers S. 127(9) qua 


: pirsrrocisi mining: So peinds ure be amen 
agreement entered into ef 204 (0 


Letters from Dept. of Finance, June 9, 20 


Related: Provisions: 66(18) — Expenses of sia 127(9)“investment tax 
credit”(a.3) — 5%, ‘7% or 10% ‘credit for expenditure; 127(9)“investment tax 
credit”(c) —-Carryforward or carryback; 127(11.1)(c.3) — Reduction for assistance 
received. 


History: The definition “pre- saiaeria mining expenditure” in subsec. 127(9) added 
by 2003, c. 28, subsec. 14(7), applicable to 2003 er seq. 


“qualified Canadian exploration expenditure” — [Repealed] 


History: The definition, “qualified Canadian exploration expenditure” in subsec. 
127(9) repealed by 1996, c. 21, subsec. 30(9), applicable to taxation years that Peete 
after 1995. It formerly read: 


“qualified Canadian exploration expenditure” of a taxpayer for a taxation year 
means the prescribed expenditure of the taxpayer for the year; 


“qualified construction equipment” — [Repealed] 


History: The definition “qualified construction equipment” in subsec. 127(9) repealed 
by 1996, ¢.'21, subsec. 30(9), applicable to taxation’ years that begin atter 1995. It 
formerly read: 


“qualified construction equipment” of a taxpayer means prescribed equipment 
acquired by the taxpayer after April 19, 1983 and before 1989 that has not been 
used, or acquired for use or lease, for any purpose whatever before its acquisition 
by the taxpayer and that is 


(a) to be used by the taxpayer principally for the purpose of construction in 
Canada in the course of carrying on a business other than a business 


(i) the income from which is exempt from income tax by virtue of any 
provision of this Act, or 


(ii) the income from which is not included in the taxpayer’s income or, 
in the case of a non-resident person, in the taxpayer’s taxable income 
earned in Canada, or 
(b) to. be leased by the taxpayer, if 

(i) the equipment, is-leased by the taxpayer in the ordinary course of 
carrying on.a, business in Canada, the income from which is other than 
income referred to in subparagraph (a)(i) or (ii), to a lessee who can 
reasonably be expected to use the equipment principally for the purpose 
and under the circumstances referred to’ in paragraph (a), and 


(ii) the taxpayer is a corporation whose principal business is a business 
described in subparagraph (d)(i) of the definition “qualified property” in 
this subsection or is a taxpayer whose principal business is a construc- 
tion business; 


“qualified expenditure” incurred by a taxpayer in a taxation year 
means 


(a) an amount that is an expenditure incurred in the year by the 
taxpayer in respect of scientific research and experimental de- 
velopment that is an expenditure 


(i) for first term shared-use- equipment or: second term 
shared-use-equipment, 


(ii) described in paragraph 37(1)(a), or 
(iii) described in subparagraph 37(1)(b)(), or 
“(b) a prescribed proxy amount of the taxpayer for the year 


(which, for the purpose of paragraph (e), is deemed to be an 
amount incurred in the year), 


but does not include 
(c).a prescribed expenditure incurred i in the year by the taxpayer, 


(d) where the taxpayer is a corporation, an expenditure specified 
by the taxpayer for the year for the purpose of clause 
194(2)(a)(@i)(A), 

(e) [Repealed] 


(f) an expenditure (other than an expenditure that is salary or 
wages of an employee of the taxpayer) incurred by the taxpayer 
in respect of scientific research and experimental development 
to the extent that it is performed by another person or partner- 
ship at a time when the taxpayer and the person or partnership to 
which the expenditure is paid or payable do not deal with each 
other at arm’s length, ~ 


(g) an expenditure described in paragraph 37(1)(a) that is paid or 


payable by the taxpayer to or for the benefit of a person or part- 
nership that is not-a taxable supplier in respect of the expendi- 
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ture, other than an expenditure in respect of scientific research 
and experimental development directly undertaken by the tax- 
payer, and 


(h) an amount that would otherwise be a qualified expenditure 
incurred by the taxpayer in the year to the extent of any reduc- 
tion in respect of the amount that is required under any of sub- 
sections (18) to (20) to be applied; 


Related Provisions: 18(9)(e) — Prepaid expenses deemed incurred in later taxation 
year; 37(1.3) — SR&ED within 200 nautical miles offshore is deemed done in Canada; 
127(11.5) — Adjustments to qualified expenditures; 127(13)-(16) — Agreement to 
transfer expenditures to non-arm’s length person who performs research; 
127(18)-(21) — Reduction to reflect government assistance; 127(24) — Anti-avoid- 
ance rule — exclusion from qualified expenditure; 127(26) — Amounts not paid within 
180 days of end of year. 


History: Para. (e) repealed and paras. (f) and (g) of the definition “qualified expendi- 
ture” in subsec. 127(9) amended by 1998, c. 19, subsec. 33(2), applicable to taxation 
years that begin after 1995. The paras. formerly read: 


(e) subject to subsection (11.4), an amount in respect of which the taxpayer does 
not file with the Minister a prescribed form containing prescribed information on 
or before the day that is 12 months after the taxpayer’s filing-due date for the 
particular taxation year in which the amount would have been incurred if this 
Act were read without reference to subsections (26) and 78(4) where the particu- 
lar year begins after 1995, 


(f) an expenditure (other than an expenditure that is salary or wages of an em- 
ployee of the taxpayer) incurred by the taxpayer in respect of scientific research 
and experimental development to the extent that it is performed for or on behalf 
of the taxpayer at a time when the taxpayer and the person or partnership to 
which the expenditure is paid or payable do not deal with each other at arm’s 
length, 


(g) an expenditure described in paragraph 37(1)(a), other than an expenditure on 
scientific research and experimental development directly undertaken by the tax- 
payer, that is paid or payable by the taxpayer to or for the benefit of a person or 
partnership that is not a taxable supplier in respect of the expenditure, and 


The definition “qualified expenditure” in subsec. 127(9) amended by 1996, c. 21, sub- 
sec. 30(10), applicable to taxation years that begin after 1995. It formerly read: 


“qualified expenditure” means an expenditure in respect of scientific research 
and experimental development incurred by a taxpayer that is an expenditure in 
respect of first term shared-use-equipment or second term shared-use-equipment 
or an expenditure described in paragraph 37(1)(a) or subparagraph 37(1)(b)(i) 
and includes an amount that is a prescribed proxy amount of a taxpayer, but does 
not include 


(a) a prescribed expenditure, 


(b) in the case of a taxpayer that is a corporation, an expenditure specified by 
the taxpayer for the purposes of clause 194(2)(a)(ii)(A), or 


(c) subject to subsection (11.4), an expenditure in respect of which the tax- 
payer does not, by the day on or before which the taxpayer’s return of in- 
come under this Part for the taxpayer’s taxation year after that in which the 
expenditure was incurred is required to be filed, or would be required to be 
filed if tax under this Part were payable by the taxpayer for that following 
year, file with the Minister a prescribed form containing prescribed 
information; 


1998, c. 19, s. 306, amended subsec. 30(26) of the Income Tax Act Budget Amendment 
Act (S.C. 1996, c. 21) (Bill C-36) to read as follows, and added subsec. (26.1), deemed 
to have come into force on June 20, 1996: 


(26) Subject to subsection (26.1), subsections (1) to (3) and (5) to (23), subsec- 
tions 127(11.4) and (11.5) of the Act, as enacted by subsection (24), and subsec- 
tions 127(13) to (25) of the Act, as enacted by subsection (25), apply to taxation 
years that begin after 1995. [This is unchanged except for “subject to subsection 
(26.1)” — ed.] 


(26.1) Where, because of the application of subsection (26), an amount paid or 
payable by a person or partnership to a taxpayer with whom the person or part- 
nership does not deal at arm’s length otherwise 


(a) would be a qualified expenditure of the person or partnership but would 
not be a contract payment received or receivable by the taxpayer, or 


(b) would not be a qualified expenditure of the person or partnership but 
would be a contract payment received or receivable by the taxpayer, 


the amount is deemed not to be a qualified expenditure of the person or partner- 
ship and not to be a contract payment received or receivable by the taxpayer. 


Para. (c) of the definition “qualified expenditure” in subsec. 127(9) added by 1994, c. 
21, subsec. 61(1), applicable after February 21, 1994 to expenditures incurred at any 
time except that, for an expenditure incurred by a taxpayer in a taxation year ending 
before February 22, 1994, the taxpayer may file the prescribed form referred to in para. 
(c) by the later of the day referred to in that para. and September 13, 1994. 
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The opening words of the definition “qualified expenditure” in subsec. 127(9) amende: 
by 1994, c. 8, subsec. 15(6), applicable to taxation years ending after December 2 
1992. They formerly read: 


“qualified expenditure” means an expenditure in respect of scientific research 
and experimental development made by a taxpayer after March 31, 1977 that 
qualifies as an expenditure described in paragraph 37(1)(a) or subparagraph | 
37(1)(b)(i), but does not include 


| 


Selected Cases [subsec. 127(9)“qualified expenditure”]: Armada Equipmen 
Corp. v. R., [2007] 4 C.T.C. 2118 (TCC) (Accounting fees paid after research com-) 


pleted were not qualified expenditures). a 
Regulations: 2900(4) (prescribed proxy amount); 2902 (prescribed expenditure), 


Interpretation Bulletins: IT-104R3: Deductibility of fines or penalties; IT-151R5: 


Scientific research and experimental development expenditures. | 


i 
Information Circulars: 97-1: SR&ED — Administrative guidelines for software: 
development. 3 | 


| 
Application Policies: SR&ED 2002-03: Taxable supplier rules; SR&ED 2004-01: 
Retiring allowance; SR&ED 2005-02: General rules concerning the treatment of goy- 
emment and non government assistance. | 


Forms: T2 SCH 301: Newfoundland and Labrador research and development ta 
credit; T2 SCH 340: Nova Scotia research and development tax credit; T2 SCH 360: 
New Brunswick research and development tax credit; T2 SCH 380: Manitoba research 
and development tax credit; T2 SCH 403: Saskatchewan research and development tax. 
credit; T661: Claim for SR&ED in Canada; T1129: Newfoundland research and devel- 
opment tax credit (individuals); T1232: Yukon research and development tax credit 
(individuals); T1263: Third-party payments for SR&ED; T4088: Claiming scientific | 
research and experimental development expenditures — guide to form T661. 


’ 


“qualified property” of a taxpayer means property (other than an 
approved project property or a certified property) that is | 


(a) a prescribed building to the extent that it is acquired by the 
taxpayer after June 23, 1975, or 


(b) prescribed machinery and equipment acquired by the tax- 
payer after June 23, 1975, 


that has not been used, or acquired for use or lease, for any purpose - 
whatever before it was acquired by the taxpayer and that is 


(c) to be used by the taxpayer in Canada primarily for the pur- 
pose of 


(i) manufacturing or processing goods for sale or lease, 

(ii) farming or fishing, 

(iii) logging, 

(iv) operating an oil or gas well or extracting petroleum or 


natural gas from a natural accumulation of petroleum or nat- 
ural gas, 


(v) extracting minerals from a mineral resource, 
(vi) processing 


(A) ore (other than iron ore or tar sands ore) from a min- 
eral resource to any stage that is not beyond the prime 
metal stage or its equivalent, 


(B) iron ore from a mineral resource to any stage that is 
not beyond the pellet stage or its equivalent, or 


(C) tar sands ore from a mineral resource to any stage that 
is not beyond the crude oil stage or its equivalent, 


(vii) producing industrial minerals, 


(viii) processing heavy crude oil recovered from a natural 
reservoir in Canada to a stage that is not beyond the crude oil 
stage or its equivalent, 


(ix) Canadian field processing, 
(x) exploring or drilling for petroleum or natural gas, 


(xi) prospecting or exploring for or developing a mineral 
resource, 


(xii) storing grain, or 


(xiii) harvesting peat, 


Subdivision c— Computation of Tax: All Taxpayers 


»-(c:1) to be used by the taxpayer in Canada primarily for the pur- 
pose of producing or processing electrical energy or steam in a 
prescribed area, where 


(i) all or substantially all of the energy or steam 


(A) is used by the taxpayer for the purpose of gaining or 
producing, income from a business (other than the busi- 


ness of selling the product of the particular property), or 


(B) is sold directly (or indirectly by way of sale to a pro- 
vincially regulated power utility operating in. the .pre- 
scribed area) to a person related to the taxpayer, and 


(ii) the energy or steam is used by the taxpayer or the person 
related to the taxpayer primarily for the purpose of manufac- 
turing or processing goods in the prescribed area for sale or 
lease, or 


(d) to be leased by the taxpayer to a lessee (other than a person 
exempt from tax under this Part because of section 149) who can 
reasonably be expected, to use the property in Canada primarily 
for any of the purposes referred to in subparagraphs (c)(i) to 
(xiii), but this paragraph does not apply to property that is pre- 
scribed for the purpose of paragraph (b) unless use of the pro- 

_ perty by the first person to whom it was leased began after June 
23, 1975 and 


(i) the property is leased in the ordinary course of carrying on 
a business in Canada by, a.corporation whose principal busi- 
ness is leasing property, lending money, purchasing condi- 
tional sales contracts, accounts receivable, bills of sale, chat- 
tel mortgages or hypothecary claims on movables, bills of 
exchange or other obligations representing all or part of the 
sale price of merchandise or services, or any combination 
thereof, 

(ii) the property is manufactured and leased in. the ordinary 
course of carrying on business in Canada by a corporation 
whose principal business is manufacturing property that it 
sells or leases, 


(iii) the property is leased in the ordinary course of carrying 
on business in Canada by a corporation whose principal busi- 
ness is selling or servicing property of that type, or 
(iv) the property is a fishing vessel, including the furniture, 
_ fittings and equipment attached to it, leased by an individual 
(other than a trust) to a corporation, controlled. by the indivi- 
dual, that carries on a fishing business in connection with one 
or more commercial fishing licences issued by the Govern- 
ment of Canada to the individual, 


and, for the purpose of this definition, “Canada” includes the off- 
shore region prescribed for the purpose of the definition “specified 
percentage”; 

Related Provisions: 127(11)— Interpretation. 


History: Subpara: (d)(i) of the definition “qualified property” in subsec. 127(9) 
amended by 2001, c. 17, s. 213, to add the phrase “or hypothecary claims on mov- 
ables”, in force June 14, 2001. 


Subparas. (c)(ii) to (xii) of the definition “qualified property” in subsec. 127(9) 
amended by 1997, c. 25, subsec. 35(1), applicable: to taxation, years that begin after 
1996. Subparas. (c)(ii) to (xii) formerly read: 


(ii) operating an oil or gas well, extracting petroleum or natural gas from a natu- 

ral accumulation thereof or processing heavy crude oil recovered from a natural 

reseryoir in Canada to a stage that is not beyond the crude oil stage or its 
" equivalent, 


(iii) extracting minerals from a mineral resource, 


(iv) processing ore (other than iron ore or tar sands) from a mineral resource to a 
stage that is not beyond the prime metal stage or its equivalent, 


(v) processing iron ore from a mineral resource to a stage that is not beyond the 
pellet stage or its equivalent, 


(vi) processing tar sands to a stage that is not beyond the crude oil stage or its 
equivalent, 


(vii) exploring or drilling for petroleum or natural gas, 

(viii) prospecting or exploring for or developing a mineral resource, 
(ix) logging, 

(x) farming or fishing, 
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(xi) storing grain, 
(xii) producing industrial minerals, 


Para. (c.1) of “qualified property” in subsec. 127(9) added applicable to property ac- 
quired after 1991, and subpara. (d)(iv) added applicable to 1980 et seq., by 1994, c. 21, 
subsecs. 61(2), (3). 


Subpara. (c)(xiii) added to the definition “qualified property” in subsec. 127(9) by 
1994, c. 7, Sch. II (1991, c. 49), subsec. 104(2), applicable to 1985 et seg. 


Para. (d) of the definition “qualified property” in subsec. 127(9) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 104(3), applicable to property acquired after July 13, 
1990. Para. (d) formerly read: 


(d) to be leased by the taxpayer to a lessee (other than a person exempt from tax 
under section 149) who can reasonably be expected to use the property in Can- 
ada primarily for any of the purposes referred to in subparagraphs (c)(i) to (xii), 
but this paragraph does not apply in respect of property that is a prescribed pro- 
perty for the purposes of paragraph (b) unless 


(i) the property is leased by the taxpayer in the ordinary course of carrying 
on a business in Canada and the taxpayer is a corporation whose principal 
business is leasing property, manufacturing property that it sells or leases, 
the lending of money, the purchasing of conditional sales contracts, accounts 
receivable, bills of sale, chattel mortgages, bills of exchange or other obliga- 
tions representing part or all of the sale price of merchandise or services, or 
selling or servicing a type of property that it also leases, or any combination 
thereof, and 


(ii) use of the property by the first lessee commenced after June 23, 1975; 


That portion of the definition “qualified property” following para, (d) in subsec. 127(9) 
added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 104(4), applicable after February 25, 
1986. 


Selected Cases [subsec. 127(9)“qualified property”): Bois Daaquam Inc. v. R., 
[2002] 1 C.T.C. 2650 (TCC) (“Primarily” refers to nature of operations, not place of 
use); Stevenson v. R., [2002] 1 C.T.C. 2269 (TCC) (Testing machines before use did 
not disqualify categorization as “new”); Will-Kare Paving & Contracting Ltd. v. R., 
[2000] 3. C.T.C. 463 (SCC) (Settled concepts of law (e.g., sale, lease) to be preferred to 
plain meaning); Service Pause Café Mat Inc. v. R., [2000] 2 C.T.C. 2339 (TCC) (Cof- 
fee grounds transformed into goods for sale; credit available); Burger King Restaurants 
of Canada Inc. v. R., [2000] 2 C.T.C. 1 (FCA) (Quantitative aspect (space) will govern 
unless compelling evidence provided as to qualitative (investment, salaries, service) 
aspect); Allarcom Pay Television Ltd. v. R., [2000] 1 C.T.C. 273 (FCA); aff’ g [1996] 3 
C.T.C. 2608 (TCC) (Cable TV contracts were supply of services, not. goods); 
Newfoundland Tractor and Equipment Co. v. Canada, [1996] 2 C.T.C. 2250. (TCC) 
(“Use” does not include leasing). 


Regulations: 4600 (prescribed building, machinery); 4610 (prescribed area for para. 
(c.1)). 


Interpretation Bulletins: IT-145R: Canadian manufacturing and processing prof- 
its — reduced rate of corporate tax. 


Forms: T2 SCH 321: PEI corporate investment tax credit; T2 SCH 304: Newfound- 
land and Labrador resort property investment tax credit. 


“qualified small-business property” — [Repealed] 


History: The definition “qualified small-business property” in subsec. 127(9) repealed 
by 1996, c. 21, subsec. 30(9), applicable to taxation years that begin after 1995. It 
formerly read: 


“qualified small-business property” means property, acquired by a taxpayer who 
was an eligible taxpayer at the time the property was acquired, that, if this sub- 
section were read without reference to subsection (11.2), would be 


(a) certified property of the taxpayer if the definition “certified property” 
were read without the reference in it to paragraph (a) of the definition “quali- 
fied property” and without reference to subparagraphs (a)(i) and (ii) of it and 
if the reference in subparagraph (a)(ili) of it to “after 1988” were read as a 
reference to “after December 2, 1992 and before 1994”, 


(b) qualified construction equipment of the taxpayer if the definition “quali- 
fied construction equipment” were read without reference to paragraph (b) 
of it and if the reference in it to “after April 19, 1983 and before 1989” were 
read as a reference to “after December 2, 1992 and before 1994”, 


(c) qualified property of the taxpayer if the definition “qualified property” 
were read without reference to paragraphs (a) and (d) of it and if the refer- 
ence in paragraph (b) of it to “after June 23, 1975” were read as a reference 
to “after December 2, 1992 and before 1994”, or 


(d) qualified transportation equipment of the taxpayer if the definition “qual- 
ified transportation equipment” were read without reference to paragraph (b) 
of it and if the reference in it to “after November 16, 1978 and before 1989” 
were read as a reference to “after December 2; 1992 and before 1994”, 


and where the property was acquired by the taxpayer to be leased to a person 
with whom the taxpayer does not deal at arm’s length and the property is used by 
the person in Canada primarily for the purposes described in any of the defini- 
tions “qualified construction equipment”, “qualified property” and “qualified 
transportation equipment”, for the purposes of this subsection, the taxpayer shall 


be deemed to have acquired the property for that use; 
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The definition “qualified small-business property” added to subsec. 127(9) by 1994, c. 
8, subsec. 15(9), applicable to property acquired after December 2, L992) 


“qualified transportation equipment” — [Repealed] 


History: The definition “qualified transportation equipment” in subsec. 127(9) re- 
pealed by 1996, c. 21, subsec. 30(9), applicable to taxation years that begin after 1995, 
It formerly read: 


“qualified transportation equipment” of a taxpayer means prescribed equipment 
acquired by the taxpayer after November 16, 1978 and before 1989 that has not 
been used, or acquired for use or lease, for any purpose whatever before it was 
acquired by the taxpayer and that is 


(a) to be used by the taxpayer principally for the purpose of transporting 
passengers, property or passengers and property, in Canada or to and from 
Canada, in the ordinary course of carrying on a business in Canada other 
than a business 


(i) the income from which is exempt from income tax by virtue of any 
provision of this Act, or 


(ii) the income from which is not included in the taxpayer’s income or, 
in the case of a non-resident person, the taxpayer’s taxable income 
earned in Canada, or 


(b) to be leased by the taxpayer, if 


(i) the equipment is leased by the taxpayer in the ordinary course of 
carrying on a business in Canada, the income from which is other than 
income referred to in subparagraph (a)(i) or (ii), to a lessee who can 
reasonably be expected to use the equipment principally for the pur- 
poses and under the circumstances referred to in paragraph (a), and 


(ii) the taxpayer is a corporation whose principal business is a business 
described in subparagraph (d)(i) of the definition “qualified property” in 
this subsection or is a taxpayer whose principal business is passenger, 
property or passenger and property transport; 
Selected Cases [subsec. 127(9)“qualified transportation equipment”): 
McMynn vy. Canada, [1995] 1 C.T.C, 2417 (TCC) (“Transport” used as noun is broader 
than “transporting’’). 


Regulations: 4601 (prescribed equipment). 


“SR&ED qualified expenditure pool” of a taxpayer at the end of 
a taxation year means the amount determined by the formula 


AiHB = € 
where 


A. is the total of all amounts each of which is a qualified expendi- 
ture incurred by the taxpayer in the year, 


B is the total of all amounts each of which is an amount deter- 
mined under paragraph (13)(e) for the year in respect of the tax- 
payer, and in respect of which the taxpayer files with the Min- 
ister a prescribed form containing prescribed information by the 
day that is 12 months after the taxpayer’s filing-due date for the 
year, and 


C is the total of all amounts each of which is an amount deter- 
mined under paragraph (13)(d) for the year in respect of the 
taxpayer; 


Related Provisions: 37(1.3) —SR&ED within 200 nautical miles offshore is 
deemed done in Canada; 127(5)(a)(i), 127(5)(a)(ii)(A) — Investment tax credit; 
127(9)“investment tax credit”(a.1) — 20% of pool claimable; 127(10.1)(b) — Addi- 
tional ITC for CCPC; 127(13) — Transfer of pool to other taxpayer; 127(14) — Identi- 
fication of amounts transferred as current or capital; 143.3 — Stock option benefits, 
whether SR&ED expenditures; 220(2.2) — No extension allowed for filing deadline; 
257 — Formula cannot calculate to less than zero. 


History: The definition “SR&ED qualified expenditure pool” added to subsec. 127(9) 
by 1996, c. 21, subsec. 30(18), applicable to taxation years that begin after 1995. 


Information Circulars; 84-1: Revision of capital cost allowance claims and other 
permissive deductions. 


Application Policies: SR&ED 94-01: Retroactive claims for scientific research 
(TPRs); SR&ED 95-04R: Conflict of interest with regard to outside consultants; 
SR&ED 96-05; Penalties under subsec. 163(2); SR&ED 96-07: Prototypes, custom 
products/commercial assets, pilot plants and experimental production; SR&ED 2000- 
02R: Guidelines for resolving claimants’ SR&ED concerns; SR&ED 2004-02R5: Fil- 
ing requirements for claiming SR&ED. See also under 248(1)“scientific research and 
experimental development”. 


Forms: RC4290; Refunds for small business R&D [guide]; T661: Claim for SR&ED 
in Canada; T1263: Third-party payments for SR&ED; T4052: An introduction to the 
SR&ED program [guide]; T4088: Claiming scientific research and experimental devel- 
opment expenditures — guide to form T661. 
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“second term shared-use-equipment” of a taxpayer means pro- 
perty of the taxpayer that was first term shared-use-equipment of 
the taxpayer and that is used by the taxpayer, during its operating 
time in the period (in this subsection and subsection (11.1) referred: 
to as the “second period”) beginning at the time the property was! 
acquired by the taxpayer and ending at the end of the taxpayer’s; 
first taxation year ending at least 24 months after that time, prima- 
tily for the prosecution of scientific research and experimental 4 
velopment in Canada; | 
Related Provisions: 37(1.3) —SR&ED within 200 nautical tiles offshore is 


deemed done in Canada; 88(1)(e.3) closing words — Winding-up — parent deemed) 
continuation of subsidiary; 127(11.5)(b) — Adjustments to qualified expenditures. | 


History: The definition “second term shared-use-equipment” added to subsec. 127(9) 
by 1994, c. 8, subsec. 15(9), applicable to property acquired after December 2, 1992, 


Application Policies: SR&ED 2005-01: Shared-use equipment. 


“specified child care start-up expenditure” of a taxpayer in re- 
spect of a child care facility is an expenditure incurred by the tax- 
payer (other than to acquire a depreciable property) that is 


(a) a landscaping cost incurred to create, at the child care facil- 
_ ity, an outdoor play area for children, | 


: 


(b) an architectural fee for designing the child care facility or a 
fee for advice on planning, designing and establishing the child 
care facility, ) 


(c) a cost of construction permits in respect of the child care | 
facility, | 
(d) an initial licensing or regulatory fee in respect of the child ; 
care facility, including fees for mandatory inspections, | 
(€) a cost of educational materials for children, or 


(f) a similar amount incurred for the sole purpose of the initial 
establishment of the child care facility; | 


History: The definition “specified child care start-up expenditure” added to subsec. 
127(9) by 2007, c. 35, subsec. 43(13), applicable to expenditures incurred after March 
18, 2007. 
“specified percentage” means 
(a) in respect of a qualified property. 
(i) acquired before April, 1977, 5%, 


(1i) acquired after March 31, 1977 and before November 17, 
1978 primarily for use in 


(A) the Province of Nova Scotia, New Brunswick, Prince 
Edward Island or Newfoundland or the Gaspé Peninsula, 
10%, 

(B) a prescribed designated region, 7'/2%, and 

(C) any other area in Canada, 5%, 


(ili) acquired primarily for use in the Province of Nova Sco- 
tia, New Brunswick, Prince Edward Island or Newfoundland 
or the Gaspé Peninsula, 


(A) after November 16, 1978 and before 1989, 20%, 
(B) after 1988 and before 1995, 15%, 
(C) after 1994, 15% where the property 


(I) is acquired by the taxpayer under a written agree- 
ment of purchase and sale entered into by the taxpayer 
before February 22, 1994, 


(II) was under construction by or on behalf of the tax- 
payer on February 22, 1994, or 


(III) is machinery or equipment that will be a fixed 
and integral part of property under construction by or 
on behalf of the taxpayer on February 22, 1994, and 


(D) after 1994, 10% where the property is not property to 
which clause (C) applies, 


(iv) acquired after November 16, 1978 and before February 
26, 1986 primarily for use in a prescribed offshore region, 
7%, 
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(v) acquired primarily for use in a apes offshore region 
and 


(A) after February 25, 1986 and before 1989, 20% 
(B) after 1988 and before 1995, 15%, 
(C) after 1994, 15% where the property 


(I) is acquired by the taxpayer under a written agree- 
ment of purchase and sale entered into by the taxpayer 
before February 22, 1994, 


(IL) was under construction by or on behalf of the tax- 
payer on February 22, 1994, or 


(III) is machinery or equipment that will be a fixed 
and integral part of property under. construction by or 
on behalf of the taxpayer on February 22, 1994, and 


(D) after 1994, 10% where the property is not property to 
which clause (C) applies, 


(vi) acquired primarily for use ina prescribed designated re- 
gion and 


(A). after November 16, 1978 and before 1987, 10%; 
(B) in 1987, 7%, 

(C) in 1988, 3%, and 

(D) after 1988, 0%, and 


(vii) acquired primarily for use in Canada (other than a pro- 
perty described in subparagraph (iii), (iv), (v)! or (vi)), and 


(A) after November 16, 1978 and before 1987, 7%, 
(B) in 1987, 5%, 
(C) in 1988, 3%, and 
(D) after 1988, 0%, 
(b) in respect of qualified transportation equipment acquired 
(i) before 1987, 7% 
(ii) in 1987, 5%, and 
(ili) in 1988, 3%, 
(c) in respect of qualified construction equipment acquired 
(i) before 1987, 7%, 
(ii) in 1987, 5%, and 
(iii) in 1988, 3%, 
(d) in respect of certified property 
(i) included in subparagraph (a)(i) of the definition “certified 
property” in this subsection, 50%, 


(ii) included in subparagraph (a)(ii) of that definition, 40%, 
and 


(iii) in any other case, 30%, 
(e) in respect of a qualified expenditure 


(i) made after March 31, 1977 and before November 17, 
1978 in respect of scientific research and experimental devel- 
opment to be carried out in 


(A) the Province of Nova Scotia, New Brunswick, Prince 
Edward Island or Newfoundland, or the Gaspé, Peninsula, 
10%, 


(B) a prescribed designated region, 7'/2%, and 
(C) any other area in Canada, 5%, 


(ii) made by a taxpayer after November 16, 1978 and before 
the taxpayer’s taxation year that includes November 1, 1983 
or made by the taxpayer in the taxpayer’s taxation year that 
includes November 1, 1983 or a subsequent taxation year if 
the taxpayer deducted an amount under section 37.1,in com- 
puting the taxpayer’s income for the year, 


(A) where the expenditure was made by a Canadian-con- 
trolled private corporation in a taxation year of the corpo- 
ration in which itis or would; if it had sufficient taxable 
income for the year, be entitled to a deduction under sec- 


995 


S. 127(9) spe 


tion 125 in computing its tax stipe under this Part for 
the year, 25%, and 


(B) where clause (A) is not Metis and the qualified 
expenditure was. in respect of scientific research and ex- 
perimental development to be carried out. in 


(1) the Province of Nova Scotia, New, Brunswick, 
Prince Edward Island or Newfoundland or the Gaspé 
Peninsula, 20%, and we. 
(II) any other area in Canada, 10%, 
(iii) made by a taxpayer in the taxpayer’s taxation year that 
ends after October 31, 1983 and before January. 1,..1985, 
_ other than a qualified expenditure in respect of which subpar- 
agraph (ii) is, applicable, 
(A) where the expenditure was made by a Canadian-con- 
trolled private corporation in a taxation year of the corpo- 
ration in which it is or would, if it had sufficient taxable 
income for the year, be entitled to a deduction under sec- 
tion 125 in computing its tax payable under this Part for 
the year, 35%, and 
(B) where clause (A) is not applicable and the qualified 
expenditure was. in respect. of. scientific research and ex- 
perimental development to be carried out in 
(I)the: Province: of Nova Scotia," New*Brunswick, 
Prince Edward‘ Island or Newfoundland or the’ Gaspé 
Peninsula, 30%, and 
(II) any. other area in Canada, 20%, 
(iv) made by a taxpayer 
(A) after the taxpayer’s 1984 taxation year and before 
LOO OR 
(B) after 1994 under a written agreement Bieinda into by 
the taxpayer before February 22, 1994; 
(other than a qualified expenditure in respect of which sub- 
paragraph (ii) applies) in respect of scientific research and 
experimental development to be carried out in 
(C) the Province of Newfoundland, Prince Edward Island, 
Nova Scotia or New Brunswick or the Gaspé Peninsula, 
30%, and . 
(D) in any other area, in, Canada, 20%, and 
(v) made by a taxpayer after 1994, 20% where the amount is 
not an amount to’ which clause (iv)(B) applies, 
(f) in respect of the repayment of government assistance, non- 
government assistance.or a contract payment that. reduced 
(i) the capital cost to the taxpayer of,a property under para- 
graph (11.1)(b), 
(ii) the amount of a ‘qualified expenditure incurred by the tax- 
payer under paragraph (11.1)(c) or (e) for taxation’ years that 
began before 1996, or 
(iii) the prescribed proxy amount of the taxpayer under _para- 
graph, (L1.1)(f).for taxation years that, began before 1996, 
the’ specified percentage that applied in respect of the property, 
the expenditure or he prescribed proxy amount, as the case may 
be, 
(f.1) in respect of the repayment of government assistance, non- 
government assistance or a ‘contract payment that reduced 
(i) a qualified expenditure incurred by the taxpayer under any 
of subsections (18) to (20), 20%, | 
(ii) the amount of eligible salary and wages payable (by the 
taxpayer) to an eligible apprentice under paragraph 
(11.1)(c.4), 10%, or 
(iii) the amount of the taxpayer’s eligible child care space 
expenditure under paragraph (11.1)(c.5), 25%; 
(g) in respect of an approved project property acquired 
(i) before 1989, 60%, and 
(ii) after 1988, 45%, 


S. 127(9) spe 


(h) in respect of the qualified Canadian exploration expenditure 
of a taxpayer for a taxation year, 25%, 


(i) in respect of qualified small-business property, 10%, and 


(j) in respect of a pre-production mining expenditure, if the ex- 
penditure was incurred 


(i) in 2003, 5%, 
(ii) in 2004, 7%, and 
(ii) after 2004, 10%; 


Related Provisions: 13(27)(f) — Interpretation — available for use; 127(10.1) — 
Additional amount for R&D; 127(10.8) — Regeneration of ITCs where entitlement to 
assistance expires. 


History: Para. (f.1) of the definition “specified percentage” in subsec. 127(9) amended 
by 2007, c. 35, subsec. 43(12), applicable to taxation years that end after May 1, 2006, 
except that subpara. (f.1)(iii) applies to taxation years that end after March 18, 2007. 
The para. formerly read: 


(f.1) in respect of the repayment of government assistance, non-government as- 
sistance or a contract payment that reduced a qualified expenditure incurred by 
the taxpayer under any of subsections (18) to (20), 20%, 


Para. (j) of the definition “specified percentage” in subsec. 127(9) added by 2003, c. 
28, subsec. 14(6), applicable to 2003 et seq. 


Para, (f) of the definition “specified percentage” in subsec. 127(9) amended and para. 
(f-1) added, by 1998, c. 19, s. 146, applicable to taxation years that begin after 1995. 
Para. (f) formerly read: 


(f) in respect of the repayment of government assistance, non-government assis- 
tance or a contract payment that reduced the capital cost to the taxpayer of a 
property under paragraph (11.1)(b), the amount of an expenditure made by the 
taxpayer under paragraph (11.1)(c) or (e), or the prescribed proxy amount of a 
taxpayer under paragraph (11.1)(f), the specified percentage that was applicable 
in respect of the property, the expenditure or the prescribed proxy amount, as the 
case may be, 


Cl. (a)(iti)(B) of the definition “specified percentage” in subsec. 127(9) amended and 
cls. (C) and (D) added by 1995, c. 3, subsec. 37(2), applicable to property acquired and 
expenditures incurred after 1994. Cl. (a)(iii)(B) formerly read: 
(B) after 1988, 15%, 
Cl. (a)(v)(B) of the definition “specified percentage” in subsec. 127(9) amended and 
cls. (C) and (D) added by 1995, c. 3, subsec. 37(3), applicable to property acquired and 
expenditures incurred after 1994, Cl. (a)(v)(B) formerly read: 
(B) after 1988, 15%, 
Subpara. (e)(iv) of the definition “specified percentage” in subsec. 127(9) amended and 
subpara. (v) added by 1995, c. 3, subsec. 37(4), applicable to property acquired and 
expenditures incurred after 1994. Subpara. (e)(iv) formerly read: 
(iv) made by a taxpayer in [the taxpayer’s] 1985 taxation year or a subsequent 
taxation year, other than a qualified expenditure in respect of which subpara- 
graph (ii) is applicable, in respect of scientific research and experimental devel- 
opment to be carried out in 


(A) the Province of Nova Scotia, New Brunswick, Prince Edward Island or 
Newfoundland or the Gaspé Peninsula, 30%, and 


(B) any other area in Canada, 20%, 


Para. (f) of the definition “specified percentage” in subsec. 127(9) amended by 1994, c. 
8, subsec. 15(7), applicable to taxation years ending after December 2, 1992. Para. (f) 
formerly read: 


(f) in respect of the repayment of government assistance, non-government assis- 
tance or a contract payment that reduced the capital cost to the taxpayer of a 
property under paragraph (11.1)(b) or that reduced the amount of an expenditure 
made by the taxpayer under paragraph (11.1)(c), the specified percentage that 
was applicable in respect of the property or expenditure, as the case may be, 


Para. (i) added to the definition “specified percentage” in subsec 127(9) by 1994, c. 8, 
subsec. 15(8), applicable to property acquired after December 2, 1992. 


Regulations: 4607 (prescribed designated region); 4609 (prescribed offshore region). 


Interpretation Bulletins: IT-151RS: Scientific research and experimental develop- 
ment expenditures. 


Information Circulars: 78-4R3: Investment tax credit rates; 87-5: Capital cost of 
property where trade-in is involved. 


“specified property” in respect of a taxpayer means any property 
that is 
(a) a motor vehicle or any other motorized vehicle, or 
(b) a property that is, or is located in, or attached to, a residence 
(i) of the taxpayer, 
(ii) [of] an employee of the taxpayer, 
(iii) [of] a person who holds an interest in the taxpayer, or 


Income Tax Act, Part I, Division E 


(iv) [of] a person related to a person referred to in any of | 


subparagraphs (1) to (iii); 


History: The definition “specified property” added to subsec. 127(9) 7 2007, c. 35, | 


subsec. 43(13), applicable to expenditures incurred after March 18, 2007. 


“specified sampling” means the collecting and testing of samples 


in respect of a mineral resource except that specified sampling does 


not include 


(a) the collecting or testing of a sample that, at the time the sam- 
ple is collected, weighs more than 15 tonnes, and 


(b) the collecting or testing of a sample collected at any time ina 
calendar year in respect of any one mineral resource if the total 
weight of all such samples collected (by any person or partner- 
ship or any combination of persons and partnerships) in the pe- 
riod in the calendar year that is before that time (other than sam- 
ples each of which weighs less than one tonne) exceeds 1,000 
tonnes. 


anidiibimematnnae 


History: The definition “specified sampling” added. to subsec. 127(9) by 2001, c. 17, 


subsec. 118(7), applicable after October 17, 2000. 


“super-allowance benefit amount” for a particular taxation year in 


respect of a corporation in respect of a province means the amount | 


determined by the formula 


(A —B):.x.€ 
where 


A is the total of all amounts each of which is an amount that is or — 


may become deductible by the corporation, in computing in- 
come or taxable income relevant in calculating an income tax 
payable by the corporation under a law of the province for any 
taxation year, in respect of an expenditure on scientific research 
and experimental development incurred in the particular year, 


B_ is the amount by which the amount of the expenditure exceeds 
the total of all amounts that would be required by subsections 


(18) to (20) to reduce the corporation’s qualified expenditures — 


otherwise determined under this section if the definitions “goy- 
ernment assistance” and “non-government assistance” did not 
apply to assistance provided under that law, and 


Crys, 
(a) where the corporation’s expenditure limit for the particu- 
lar year is nil, the maximum rate of the province’s income 


tax that applies for that year to active business income earned 
in the province by a corporation, and 


(b) in any other case, the rate of the province’s income tax 
for that year that would apply to the corporation if 


(i) it were not associated with any other corporation in the 
year, 


(ii) its taxable income for the year were less than 
$200,000, and 


(iii) its taxable income for the year were earned in the 
province in respect of an active business carried on in the 
province. 


Related Provisions: 37(1)(d.1) — Amount reduces R&D deduction or 127(9)“in- 
vestment tax credit’(a.1)— No direct ITC for amount; 127(10.1)(b) — Addition to 
ITC for amount; 257 — Formula cannot calculate to less than zero. 


History: The definition “super-allowance benefit amount” added to subsec. 127(9) by 
2001, c. 17, subsec. 118(7), applicable to taxation years that begin after February 2000 
except that, if a corporation’s first taxation year that begins after February 2000 ends 
before 2001, it is applicable to the corporation’s taxation years that begin after 2000. 


“taxable supplier” in respect of an amount means 
(a) a person resident in Canada or a Canadian partnership, or 


(b) a non-resident person, or a partnership that is not a Canadian 
partnership, 


(i) by which the amount was payable, or 
(ii) by or for whom the amount was receivable 


in the course of carrying on a business through a permanent es- 
tablishment (as defined by regulation) in Canada. 
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History: Para. (b) of the definition “taxable supplier” in subsec. 127(9) amended by 
| 1998, c. 19, subsec. 33(3), applicable to taxation years that begin after 1990. Para. (b) 
formerly read: 


- (b) a non-resident person, or a partnership that is not a Canadian partnership, 
(i) by which the amount was payable, or 


(ii) by or for the benefit of which the amount was receivable in the course of 
carrying on a business through a permanent establishment (as defined by 
regulation) in Canada. 


The definition “taxable supplier” added to. subsec. 127(9) by 1996, c. 21, subsec. 
 30(18), applicable to taxation years that begin after + ge 


Regulations: 8201 (permanent establishment). 
Application Policies: SR&ED 2002-03: Taxable supplier rules. 


Selected Cases [subsec. 127(9)]: Datacalc Research Corp. v: R., [2002] 2.C.T.C. 
2548 (TCC) (Rights established by statute can be changed by statute and may not be 
vested); Kowdrysh y. R., [2001] 2. €.T.C. 156 (FCA) (Beneficial ownership not neces- 
sary for purposes of tax credit); Atcon Construction Ltd. v. R., [2000] 2 C.T.C. 2691 
(TCC) (Rock crushing was not extraction of minerals); Burger King Restaurants of 
Canada Inc. v. R., [2000] 2 C.T.C. 1 (FCA) (Preparation of fast food was 
“processing’”’.); Mont-Sutton Inc. v. R., [2000] 1 C.T.C. 311, (FCA) (No “rental” of 
snow at ski resort; “surface construction” considered); Com Dev Ltd. v. R., [1999] 2 
C.T.C. 2566 (TCC) (Cost-plus contracts more likely to indicate purchase of scientific 
research); McMynn v. R., [1997] 3 C.T.C. 16 (FCTD) (“Use” is direct use by taxpayer 
claiming ITC, not rental to others for their use); Minicom Data Corp. v. Canada, 
[1992] 2 C.T.C. 2196 (TCC) (Interest on money borrowed to acquire head office site 
not prescribed’ scientific research and experimental development expense); Mother’s 
Pizza Parlour et al. v. R., [1988] 2 C.T.C. 197 (FCA) (Investment tax credit refused 
where building not used “primarily” for processing of goods); Lor-Wes Contracting 
Lid. y. R., [1985] 2 C.T.C. 79 (FCA) (Investment tax credit allowed when subcontrac- 
tor’s work integral and necessary part of contract); Halliburton Services Lid. v. R., 
[1985] 2 C.T.C. 52 (FCTD) (Investment tax credit allowed on contractor’s movable 
equipment); Bunge of Canada Ltd. v. R., [1984] C.T.C. 284 (FCA) (Loading systems in 
grain elevators “qualified property” for investment tax credit). 


(9.01) Transitional application of investment tax credit 
definition — For the purpose of applying each of paragraphs (c) to 
(f), (h) and (i) of the definition “investment tax credit” in subsection 
(9) in respect of a taxpayer, the reference to “10” in that paragraph 
is to be read as a reference to the number that is the lesser of 


(a) 20, and 


(b) the number that is the total of 10 and the number of taxation 
years by which the number of taxation years of the taxpayer that 
have ended after 1997 exceeds 11. 


History: Para. 127(9.01)(b) amended by 2009, c. 2, subsec. 40(3) to substitute “1997” 
for “2005”, applicable in respect of 2008 et seq. 


Subsec. 127(9.01) added by. 2006, c. 4, subsec. 75(4), applicable to 2006 et seq. 


(9.02) Transitional application of investment tax credit 
definition — For the purpose of applying paragraph (g) of the def- 
inition “investment tax credit” in subsection (9) in respect of a tax- 
payer, the reference to “9” in that paragraph is to be read as a refer- 
ence to the number that is the lesser of 


(a) 19, and 


(b) the number that is the total of 9 and the number of taxation 
years by which the number of taxation years of the taxpayer that 
have ended after 1997 exceeds 11. 


History: Para. 127(9.02)(b) amended by 2009, c. 2, subsec. 40(4) to substitute “1997” 
for “2005”, applicable in respect of 2008 et seq. 


Subsec. 127(9.02) added by 2006, c. 4, subsec. 75(4), applicable to 2006 et seq. 


(9.1) Control acquired before the end of the year — Where a 
taxpayer is a corporation the control of which has been acquired by 
a person or group of persons (each of whom is in this subsection 
referred to as the “purchaser”) at any time (in this subsection re- 
ferred to as “that time’) before the end of a taxation year of the 
corporation, the amount determined for the purposes of paragraph 
(j) of the definition “investment tax credit” in subsection (9) is the 
amount, if any, by which 


(a) the amount, if any, by which 


(i) the total of all amounts added in computing its investment 
tax credit at the end of the year in respect of a property ac- 
quired, or an expenditure made, before that time 


S. 127(9.2)(a) 


exceeds 
(ii) the total of all amounts each of which is an amount 


(A) deducted in computing its investment tax credit at the 
end of the year under paragraph (f) or (g) of the definition 
“investment tax credit” in subsection (9), or 


(B) deducted in computing its investment tax credit at the 
end of the taxation year immediately preceding the year 
under paragraph (i) of that definition, 


to the extent that the amount may reasonably be considered 
to have been so deducted in respect of a property or expendi- 
ture in respect of which an amount is included in subpara- 
graph (i) 
exceeds the total of 
(b) [Repealed under former Act] 


(c) the amount, if any, by which its refundable Part VII tax on 
hand at the end of the year exceeds the total of all amounts each 
of which is an amount designated under subsection 192(4) in re- 
spect of a share issued by it 


(i) in the period commencing one month before that time and 
ending at that time, or 


(ii). after. that time, 
and before the end of the year, and 


(d) that proportion of the amount that, but for subsections (3) 
and (5) and sections 126, 127.2 and 127.3, would be its tax pay- 
able under this Part for the year that, 


(i) where throughout the year the corporation carried on a 
particular business in the course of which a property was ac- 
quired, or\an expenditure was made, before that time in re- 
spect of which an ‘amount is included in computing its invest- 
ment tax credit at the end of the year, the amount, if any, by 
which the total of all amounts each of which is 


(A) its income for the year from. the particular business, 
or 


(B) its income for the year from any other business sub- 
stantially all the income of which was derived from the 
sale, leasing, rental or development. of properties or, the 
rendering of services similar to the properties sold, leased, 
rented or developed, or the services rendered, as the case 
may be, by the corporation in carrying on the particular 
business before that time 


exceeds 


(C) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) for the year by 
the corporation in respect of a non-capital loss or a farm 
loss, as the case may be, for a taxation year in respect of 
the particular business or the other business, 


is of the greater of 
(ii) the amount determined under, subparagraph (i), and 


(iii) its taxable income for the year. 


Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 249(4) — Deemed year-end on change of control; 
256(6)—(9) — Whether control acquired. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 

1.T.. Technical News: 7 (control by a group — 50/50 arrangement. 

Forms: T2 SCH 31: Investment tax: credit — corporations. 


(9.2) Control acquired after the end of the year — Where a 
taxpayer is a corporation the control of which has been acquired by 
a person or group of persons at any time (in this subsection referred 
to as “that time”) after the end of a taxation year of the corporation, 
the amount determined for the purposes of paragraph (k) of the def- 
inition “investment tax credit” in subsection (9) is the amount, if 
any, by which 


(a) the total of all amounts each of which is an amount included 
in computing its investment tax credit at the end of the year in 
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respect of a property acquired, or an expenditure made, after that 
time 
exceeds the total of 
(b) [Repealed under former Act] 
(c) its refundable Part VII tax on hand at the end of the year, and 


(d) that proportion of the amount that, but for subsections (3) 
and (5) and sections 126, 127.2 and 127.3, would be its tax pay- 
able under this Part for the year that, 


(i) where the corporation acquired a property or made an ex- 
penditure, in the course of carrying on a particular business 
throughout the portion of a taxation year that is after that 
time, in respect of which an amount is included in computing 
its investment tax credit at the end of the year, the amount, if 
any, by which the total of all amounts each of which is 


(A) its income for the year from the particular business, 
or 


(B) where the corporation carried on a particular business 
in the year, its income for the year from any other busi- 
ness substantially all the income of which was derived 
from the sale, leasing, rental or development of properties 
or the rendering of services similar to the properties sold, 
leased, rented or developed, or the services rendered, as 
the case may be, by the corporation in carrying on the 
particular business before that time 


exceeds 


(C) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) for the year by 
the corporation in respect of a non-capital loss or a farm 
loss, as the case may be, for a taxation year in respect of 
the particular business or the other business 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) its taxable income for the year. 


Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 249(4) — Deemed year-end on change of control; 
256(6)—(9) — Whether control acquired. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 

1.T. Technical News: 7 (control by a group — 50/50 arrangement). 

Forms: T2 SCH 31: Investment tax credit — corporations. 


(10) Ascertainment of certain property — The Minister may 


(a) obtain the advice of the appropriate minister for the purposes 
of the Regional Development Incentives Act, chapter R-3 of the 
Revised Statutes of Canada, 1970, as to whether any property is 
property as described in paragraph (b) of the definition “certified 
property” in subsection (9); 

(b) obtain a certificate from the appropriate minister for the pur- 
poses of the Regional Development Incentives Act certifying that 
any property specified therein is property as described in para- 
graph (b) of that definition; or 


(c) provide advice to the member of the Queen’s Privy Council 
for Canada appointed to be the Minister for the purposes of the 
Atlantic Canada Opportunities Agency Act as to whether any 
property qualifies for certification under the definition “ap- 
proved project property” in subsection (9). 
Selected Cases [subsec. 127(10)]: Publi-Hebdos Inc. y. Canada, [1995] 2 C.T.C. 
330 (FCTD) (Free newspapers not held for sale or lease); Coopers & Lybrand Limited 


v. Canada, [1994] 2 C.T.C. 336 (FCA) (“For sale” does not mean “for use in repair 
process”). 


(10.1) Additions to investment tax credit — For the purpose 
of paragraph (e) of the definition “investment tax credit” in subsec- 
tion (9), where a corporation was throughout a taxation year a Ca- 
nadian-controlled private corporation, there shall be added in com- 
puting the corporation’s investment tax credit at the end of the year 
the amount that is 15% of the least of 


(a) such amount as the corporation claims; 


Income Tax Act, Part I, Division E 


(b) the amount by which the corporation’s SR&ED qualified ex- 
penditure pool at the end of the year exceeds the total of ali 
amounts each of which is the super-allowance benefit amount | 
for the year in respect of the corporation in respect of a proy- 
ince; and 


(c) the corporation’s expenditure limit for the year. 


Related Provisions: 88(1)(e.8) — Winding-up; 127(10.2)-(10.4) — Expenditure 
limit and associated corporations; 127(10.7) — Further additions to ITCs; 127.1(2)“te 
fundable investment tax credit”(f)(i) — Addition to refundable ITC; 127.1(2.01)— 


Addition to refundable investment tax credit; 136(1) — Cooperative can be private cor- | 


poration for purposes of 127(10.1); 137(7) — Credit union can be private corporation 
for 127(10.1). 


History: Para. 127(10.1)(b) amended by 2001, c. 17, subsec. 118(8), applicable to tax- 
ation years that begin after February 2000 except that, if a corporation’s first taxation 
year that begins after February 2000 ends before 2001, it is applicable to the > COrpora 
tion’s taxation years that begin after 2000. Para. (b) formerly read: 


(b) the SR&ED qualified expenditure pool of the corporation at the end of the 

year; and } 
Subsec. 127(10.1) amended by 1996, c. 21, subsec. 30(19), applicable to taxation years 
that begin after 1995. Subsec. (10.1) formerly read: 


(10.1) For the purpose of paragraph (e) of the definition ‘Gnvestment tax credit” _ 
in subsection (9), where a corporation was throughout a particular taxation year a 
Canadian-controlled private corporation, there shall be added in computing the 
corporation’s investment tax credit at the end of the particular year the amount 
determined by the formula 


where 


A is the lesser of 


| 
| 
| 


: 


' 
} 


(a) the total of all expenditures described in any of subparagraphs (e)(iv) | 
and (v) of the definition “specified percentage” in subsection (9) made 


by the corporation in the particular year and that were designated by it in 
its return of income under this Part for the particular year, and 


(b) the corporation’s expenditure limit for the particular year; and 


B is the total of all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection (9) in respect of an expenditure re- 
ferred to in paragraph (a) of the description of A. 


Subsec. 127(10.1) amended by 1995, c. 3, subsec. 37(5), applicable to taxation years 
that begin after 1995. Subsec. (10.1) formerly read: 


(10.1) For the purpose of paragraph (e) of the definition “investment tax credit” 
in subsection (9), where a taxpayer was throughout a particular taxation year a 
Canadian-controlled private corporation the taxable income of which, for the — 
taxation year preceding the particular year together with the taxable incomes of 
all corporations with which it was associated in the particular year for their taxa- ~ 
tion years ending in the calendar year preceding the calendar year in which the 
taxpayer’s particular year ended, does not exceed twice the total of the business. 
limits (as determined under section 125) of the taxpayer and. the associated cor- 
porations for those preceding years, the amount, if any, by which 


(a) 35% of the lesser of 


(i) the total of all expenditures described in subparagraph (e)(iv) of the 
definition “specified percentage” in subsection (9) made by the taxpayer 
in the particular year and that were designated by it'in its return of in- 
come under this Part for the particular year, and 


(ii) the taxpayer’s expenditure limit for the particular year 
exceeds 


(b) the total of all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection (9) in respect of an expenditure re- 
ferred to in subparagraph (a)(i) 


shall be added in computing the taxpayer’s investment tax credit at the end of the ~ 
particular year. 


Subsec. 127(10.1) amended by 1994, c. 8, subsec. 15(10), applicable to taxation years 
that begin after 1993. Subsec. (10.1) formerly read: 


(10.1) For the purposes of paragraph (e) of the definition “investment tax credit” 
in subsection (9), where a taxpayer was throughout its taxation year a Canadian- 
controlled private corporation whose taxable income for the immediately preced- 
ing taxation year together with the taxable incomes of all corporations with 
which it was associated in the year for their taxation years ending in the calendar 
year immediately preceding the calendar year in which the corporation’s year 
ended does not exceed the total of the business limits (as determined under sec- 
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tion 125) of the corporation and the associated i siearedcin for those si eat 
cise the amount, if any, by which : 


(a) 35% of the lesser of 
(i) the total of all expenditures described in subparagraph (e)(iv) of the 
definition “specified percentage” in subsection (9) made by. it in the year 
and that were designated by the taxpayer in its return of income under 
this Part for the, year, and 
5i% (ii) the taxpayer’s expenditure limit for the year 
~ exceeds 


(b) the total of all amounts determined under paragraph (a) of the definition 
“investment tax credit” in subsection (9) in respect of an expenditure re- 
ferred to in subparagraph’ (a)(i) 
shall be added in computing the taxpayer’s investment tax credit at the end of the 
_- taxation year. 


Forms: T2 SCH 31: “Investment > tax. credit + corporations. 
127(9)“SR&ED qualified expenditure pool”. 


See — also. under 


(10.2) Expenditure limit determined — For the purpose of sub- 
section (10.1), a particular corporation’s expenditure limit for a par- 
ticular taxation year is the amount determined by the formula 


($8 million — 10A) x [($40 million — B)/$40 million] 
where 
A is the greater of 
(a) $500,000, and 
(b) the amount that is 


(i) if the particular corporation is not associated with any 
other corporation in the particular taxation year, the par- 
ticular corporation’s taxable income for its immediately 
preceding taxation year (determined before taking into 
consideration the specified future tax consequences for 
that preceding year), or 


(ii) if the particular corporation is associated with one or 
more other corporations in the particular taxation year, 
the total of all amounts each of which is the taxable in- 
come of the particular corporation for its, or of one of the 
other corporations for its, last taxation year that ended in 
the last calendar year that ended before the end of the. par- 
ticular taxation year (determined before taking into, con- 
sideration the specified future tax consequences for that 
last taxation year), and 
B. is 
ia) nil, if the following amount is less than or equal to $10 
million: 


(i) if the particular sonication is not associated with any 
other corporation in the particular taxation year, the 
amount that is its taxable capital employed. in Canada 
(within the meaning assigned by section 181.2 or 181.3) 
for its immediately preceding taxation year, or 


(ii) if the particular corporation is associated with one or 
more’ other corporations in the particular taxation: year, 
the amount that is the total of all amounts, each of which 
is the taxable capital employed in Canada (within the 
meaning assigned by section 181.2 or 181.3) of the partic- 
ular corporation for its, or of one of the other corporations 
for its, last taxation year that ended in the: last. calendar 
year that ended before the end of the particular taxation 
year, or 
(b) in any other case, the lesser of. $40 million and the 
amount by which the amount determined under subparagraph 
(a)(i) or (ii), as the case may be, exceeds $10 million. 
Related Provisions: 87(2)(00) — Effect of amalgamation; 88(1)(e.8) — Winding- 
up; 125(5.1) — Elimination of business limit (and therefore the expenditure limit) for 
large corporations; 127(10.21)—(10.6) — Expenditure limit to be shared among associ- 
ated corporations; 127(10.22), (10.23) — Venture capital investors — exclusion from 
associated-corporation rules; 127(10.6)(c) — Short taxation year; 257 — Formula can- 
not calculate to less than zero. 
History: The formula in subsec. 127(10.2) amended to substitute “$8 million” for “$7 


million’ by 2009, c. 2,'subsec. 40(5), applicable to 2010 et seq., except that the expen- 
diture limit in subsec. 127(10.2) in respéct Of a corporation for 2010 taxation years that 
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begin before 2010 [effectively prorated across Jan. 1; see History to 125(2)], shall be 
determined by the formula 


A+[(B —A) x(C/D)] 
where , 


A is the expenditure limit of the corporation for the taxation year determined in 
accordance with the formula in subsec. 127(10.2) as that subsec. read in its appli- 
cation to taxation years that end in 2009; 


B is the expenditure limit of the corporation for the taxation year determined in 
accordance with the formula in subsec. 127(10.2), as that subsec. would apply to 
the taxation year in the absence of this exception; 


C is the number of days in the taxation year that are after 2009; and 
D is the total number of days in the taxation year. 


Para. (a) of the description of A in subsec..127(10.2) amended to substitute “$500,000” 
for “$400,000” by. the said c. 2, subsec. 40(6), applicable to, 2010 et seqg., on the same 
basis as the amendment to the formula above. 


Subparas. (a)(i) and (ii) of the description of B in subsec. 127(10.2) amended to substi- 
tute “181.2 or 181.3” for “181.2” by the said c. 2, subsec. 40(7), applicable to taxation 
years that end after February 25, 2008. 


The descriptions of A and B in the application provision of the amendment to subsec. 
127(10.2) made by S.C. 2008, c. 28 (see below) amended to read as follows by 2009, c. 
2, 8. 82, in force on March 12, 2009: 


A is the expenditure limit of the corporation for the taxation year determined in 
accordance with the formula in subsec. 127(10.2) as that subsection read in its 
application to a taxation year that ended immediately before February 26, 2008; 


B is the expenditure limit of the corporation for the taxation year determined in 
accordance with the formula in subsec. 127(10.2), as that subsection would apply 
to a taxation year that ended’ on February 26, 2008; 


Subsec. 127(10.2) amended by 2008, c. 28, subsec. 19(3), applicable to taxation years 
that end after February 25, 2008, except that for taxation years that include February 
26, 2008, the expenditure limit of a corporation shall be determined by the formula 


A + [(B —- A) x (C/D)] 
where : 


A is the expenditure limit of ‘the corporation for the taxation year determined in 
accordance with the formula’ in subsec. 127(10.2) as’ that subsection read in its 
application to'a taxation year that ended immediately before February 26, 2008; 


B is the expenditure limit of the corporation for the taxation year determined in 
accordance with the formula in subsec. 127(10.2), as amended; 


C is the number of days in the taxation year that are after February 25, 2008; and 
D is the number of days in the taxation year. 
Subsec. 127(10.2) formerly read: 


(10.2) For the purpose of subsection (10.1), a corporation’s expenditure limit for 
a particular taxation year is the amount determined by the formula 


($6,000,000 — 10A) x B/C 
where 
A is the greater of $400,000 and either 


(a) if the ‘corporation is associated with one or more other corporations 
in the particular year and the particular year ends in a calendar year, the 
total of all amounts each of which is the taxable income of the corpora- 
tion, or of such an associated corporation, for its last taxation year that 
ended in the preceding calendar year (determined before taking into 
consideration the specified future tax consequences for that last taxation 
year), or 


(b) if paragraph (a) doesnot apply, the corporation’s taxable income ‘for 
its immediately preceding taxation year (determined, before taking into 
consideration the specified future tax consequences for that preceding 
year), 


B» is the total of the business limits under section 125 for the particular year of 
the corporation and any such other corporations for the particular year, and 

Ci 4s! 
(a) if the corporation is associated with one or more other corporations 
in the particular year, the total of all amounts each of which would be 
the business limit for the particular year of the corporation or of such an 


associated corporation, if this Act were read without reference to sub- 
sections 125(5) and (5.1), or 
(b) if paragraph (a) does not apply, the amount that would, if this Act 
were read without reference to subsections 125(5) and (5.1), be the cor- 
poration’s business limit for the’ particular year. 
The portion of subsec. 127(10.2) before para. (a) of the description of A amended by 
2007, ¢. 2, subséc. 34(9), applicable to 2007 et seg. except that, for a 2007 or 2008 
taxation year that immediately follows a taxation year that ended before 2007, the ref- 
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erence in the formula to “$6,000,000” is to be read as “$5,000,000” and the reference 
to “$400,000” in the description of A is to be read as “$300,000”. 


Subsec. 127(10.2) amended by 2003, c. 15, subsec. 81(3), applicable to taxation years 
that end after 2002 except that, for taxation years that immediately follow taxation 
years that ended before 2003, the reference in the formula in subsec. 127(10.2) to 
“$5,000,000” is to be read as “$4,000,000” and the reference to “$300,000” in the 
description of A is to be read as “$200,000”. It formerly read: 


(10.2) For the purpose of subsection (10.1), a corporation’s expenditure limit for 
a particular taxation year is the amount determined by the formula 


($4,000,000 — L0A) x ———— 
$200,000 


where 
A is the greater of $200,000 and either 


(a) where the corporation is associated with one or more other corpora- 
tions in the particular year and the particular year ends in a calendar 
year, the total of all amounts each of which is the taxable income of the 
corporation or such an associated corporation for its last taxation year 
that ended in the preceding calendar year (determined before taking into 
consideration the specified future tax consequences for that last year), or 


(b) where paragraph (a) does not apply, the corporation’s taxable in- 
come for its immediately preceding taxation year (determined before 
taking into consideration the specified future tax consequences for that 
preceding year), and 


B is the total of the business limits under section 125 for the particular year of 
the corporation and any such other corporations for the particular year, 
unless the corporation is associated in the particular year with one or more other 
Canadian-controlled private corporations, in which case, except as otherwise 

provided in this section, its expenditure limit for the particular year is nil. 


The description of A in subsec. 127(10.2) amended by 1997, c. 25, subsec. 35(2), appli- 
cable to taxation years that begin after 1995. It formerly read: 
A is the greater of 

(a) $200,000, and 
(b) the taxable income of the corporation for its preceding taxation year 
or, if it is associated with one or more other corporations in the particu- 
lar year, the taxable income of the corporation for its last taxation year 
ending in the preceding calendar year plus the taxable incomes of all 
such other corporations for their last taxation years ending in the preced- 
ing calendar year, and 

Subsec. 127(10.2) amended by 1995, c. 3, subsec. 37(5), applicable to taxation years 

that begin after 1995, Subsec. (10.2) formerly read: 


(10.2) For the purpose of subsection (10.1), a corporation’s expenditure limit for 
a particular taxation year is the amount determined by the formula 


$4,000,000 — 10A 
where 
A is the greater of 
(a) $200,000, and 


(b) the total of the taxable income of the corporation for the taxation 
year preceding the particular year and the taxable incomes of all corpo- 
rations with which it was associated in the particular year for their taxa- 
tion years ending in the calendar year preceding the calendar year in 
which the taxpayer’s particular year ended, 
unless the corporation is associated in the particular year with one or more other 
Canadian-controlled private corporations in which case, except as otherwise pro- 
vided in this section, its expenditure limit for the particular year is nil. 


Subsec. 127(10.2) amended by 1994, c. 8, subsec. 15(10), applicable to taxation years 
that begin after 1993. Subsec. (10.2) formerly read: 
(10.2) For the purposes of subsection (10.1), a corporation’s expenditure limit 
for a taxation year is $2,000,000 unless the corporation is associated in the year 
with one or more other Canadian-controlled private corporations in which case, 
except as otherwise provided in this section, its expenditure limit for the year is 
nil. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(10.21) Expenditure limits — associated CCPCs — Notwith- 
standing subsection (10.2), the expenditure limit for a taxation year 
of a corporation that is associated in the taxation year with one or 
more other Canadian-controlled private corporations is, except as 
otherwise provided in this section, nil. 

Related Provisions: 127(10.3) — Allocation of expenditure limit among associated 
corporations. 


History: Subsec. 127(10.21) added by 2003, c. 15, subsec. 81(3), applicable to taxa- 
tion years that end after 2002 
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(10.22) Deemed non-association of corporations — If a par- | 
ticular Canadian-controlled private corporation is associated with 
another corporation in circumstances where those corporations | 
would not be associated if the Act were read without reference to 
paragraph 256(1.2)(a), the particular corporation has issued shares 
to one or more persons who have been issued shares by the other 
corporation and there is at least one shareholder of the particular 
corporation who is not a shareholder of the other corporation or one 
shareholder of the other corporation who is not a shareholder of the | 
particular corporation, the particular corporation is deemed not to 
be associated with the other corporation for the purpose of deter- 
mining the particular corporation’s expenditure limit under subsec- 
tion (10.2). | 
Related Provisions: 127(10.23) — Limitation on application of 127(10.22); 
127.1(2.2) — Parallel rule for refundability of credit. a4 
History: Subsec. 127(10.22) amended by 2009, c. 2, subsec. 40(8), applicable to taxa- | 
tion years that end after March 8, 2009. The subsec. formerly read: 

(10.22) Expenditure limits — associated CCPCs — If a particular Canadian-_ 

controlled private corporation is associated with another corporation in circum-_ 

stances where those corporations would not be associated if the Act were read 

without reference to paragraph 256(1.2)(a), the particular corporation has issued 

shares to one or more persons who have been issued shares by the other corpora- 

tion and there is at least one shareholder of the particular corporation who is not 

a shareholder of the other corporation or one shareholder of the other corporation 

who is not a shareholder of the particular corporation, the particular corporation 

is not associated with the other corporation for the purpose of 


(a) determining the particular corporation’s expenditure limit under subsec- 
tion (10.2); and 

(b) determining the particular corporation’s business limit under section 125, 
as applied for the purpose only of determining the particular corporation’s 
expenditure limit under subsection (10.2). 


Subsec, 127(10.22) added by 2005, c. 19, subsec. 28(2), applicable to taxation years 
that end after March 22, 2004. 


(10.23) Application of subsec. (10.22) — Subsection (10.22) 
applies to the particular corporation and the other corporation re- 
ferred to in that subsection only if the Minister is satisfied that 


(a) the particular corporation and the other corporation are not 
otherwise associated under this Act; and 


(b) the existence of one or more shareholders of the particular 
corporation who is not a shareholder of the other corporation, or 
the existence of one or more shareholders of the other corpora- 
tion who is not a shareholder of the particular corporation, is not 
for the purpose of satisfying the requirements of subsection 
(10.22) or 127,1(2.2). 


Related Provisions: 127.1(2.3) — Parallel rule for refundability of credit. 


History: Subsec. 127(10.23) added by 2005, c. 19, subsec. 28(2), applicable to taxa- 
tion years that end after March 22, 2004. 


(10.3) Associated corporations — If all of the Canadian-con- 
trolled private corporations that are associated with each other in a 
taxation year file with the Minister in prescribed form an agreement 
whereby, for the purpose of subsection (10.1), they allocate an 
amount to one or more of them for the year and the amount so allo- 
cated or the total of the amounts so allocated, as the case may be, 
does not exceed the amount determined for the year by the formula 
in subsection (10.2), the expenditure limit for the year of each of the 
corporations is the amount so allocated to it. 


Related Provisions: 127(10.4) — Failure to file agreement. 


History: Subsec. 127(10.3) amended by 1994, c. 8, subsec. 15(10), applicable to taxa- 
tion years that begin after 1993. Subsec. (10.3) formerly read: 


(10.3) If all of the Canadian-controlled private corporations that are associated 
with each other in a taxation year have filed with the Minister in prescribed form 
an agreement whereby, for the purposes of subsection (10.1), they allocate an 
amount to one or more of them for the taxation year and the amount so allocated 
or the total of the amounts so allocated, as the case may be, is $2,000,000, the 
expenditure limit for the year of each of the corporations is the amount so allo- 
cated to it. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


Forms: T2 SCH 23: Agreement among associated Canadian-controlled private corpo- 
rations to allocate the business limit; T2 SCH 49: Agreement among associated Cana- 
dian-controlled private corporations to allocate the expenditure limit. 


998 


(10.4) Failure to file agreement — If any of the Canadian-con- 
trolled private corporations that are associated with each other in a 
taxation year fails to file with the Minister an agreement as contem- 
plated by subsection (10.3) within 30 days after notice in writing by 
the Minister is forwarded to any of them that such an agreement is 
required for the purposes of this Part, the Minister shall, for the pur- 
pose of subsection (10.1), allocate an amount to one or more of 
them for the year, which amount or the total of which amounts, as 
the case may be, shall equal the amount determined for the year by 
the formula in subsection (10.2), and in any such case the expendi- 
ture limit for the year of each of the corporations is the amount so 
allocated to it. 


History: Subsec. 127(10.4) amended by 1994, c. 8, subsec. 15(10), applicable to taxa- 
tion years that begin after.1993. Subsec. (10.4) formerly read: 


(10.4) If any of the Canadian-controlled private corporations that are associated 
with each other in a taxation year has failed to file with the Minister an agree- 
ment as contemplated by subsection (10.3) within 30 days after notice in writing 
by the Minister has been forwarded to any of them that such an agreement is 
required for the purpose of any assessment of tax under this Part, the Minister 
shall, for the purposes of subsection (10.1), allocate an amount to one or more of 
them for the taxation year, which amount or the total of which amounts, as the 
case may be; shall equal $2,000,000, and in any such case the expenditure limit 
for the year of each of the corporations is the amount so allocated to it. 


(10.5) [Repealed under former Act] 


(10.6) Expenditure limit determination in certain cases — 
Notwithstanding any other provision of this section, 


(a) where a Canadian-controlled private corporation (in this par- 

-agraph referred to as the “first corporation’’) has more than one 

‘taxation year ending in the same calendar year and it is associ- 
ated in two or more of those taxation years with another Cana- 
dian-controlled private corporation that has a taxation year end- 
ing in that calendar year, the expenditure limit of the first 
corporation for each taxation year in which it is associated with 
the other corporation ending in that calendar year is, subject to 
the application of paragraph (b), an amount equal to its expendi- 
ture limit for the first such taxation year determined without ref- 
erence to paragraph (b); 


(b) where a Canadian-controlled private corporation has a taxa- 
tion year that is less than 51 weeks, its expenditure limit for the 
year is that proportion of its expenditure limit for the year deter- 
mined without reference to this paragraph that the number of 
days in the year is of 365; and 


(c) for the purpose of subsection (10.2), where a Canadian-con- 
trolled private corporation has a taxation year that is less than 51 
weeks, the taxable income of the corporation for the year shall 
be determined by multiplying that amount by the ratio that 365 
is of the number of days in that year. 


History: Para. 127(10.6)(c) amended by 2009, c. 2, subsec. 40(9), applicable to taxa- 
tion years that end after March 8, 2009. It formerly read: 


(c) for the purpose’ of subsection (10.2), where a Canadian-controlled private cor- 
poration has a taxation year that is less than 51 weeks, the taxable income and 
business limit of the corporation for the year shall be determined by multiplying 
those amounts by the ratio that 365 is of the number of days in that year. 


Para. 127(10.6)(c) added by 1995, c. 3, subsec. 37(6), applicable to taxation years that 
begin after 1995. 


interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(10.7) Further additions to investment tax credit [repaid 
assistance] — Where a taxpayer has in a particular taxation year 
repaid an amount of government assistance, non-government assis- 
tance or a contract payment that was applied to reduce 


(a) the amount of a qualified expenditure incurred by the tax- 
payer under paragraph (11.1)(c) fora preceding taxation year 
that began before 1996, 


(b) the prescribed proxy amount of the taxpayer under paragraph 
(11.1)(f) for'a preceding taxation year that began before 1996, or 


(c) a qualified expenditure incurred by the taxpayer under any of 
subsections (18) to (20) for a preceding taxation year, 


Subdivision c — Computation of Tax: All Taxpayers 
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there shall be added to the amount otherwise determined under sub- 
section (10.1) in respect of the taxpayer for the particular year the 
amount, if any, by which 


(d) the amount that would have been determined under subsec- 
tion (10.1) in respect of the taxpayer for that preceding year if 
subsections (11.1) and (18) to (20) had not applied in respect of 
the government assistance, non-government assistance or con- 
tract payment, as the case may be, to the extent of the amount so 
repaid, 

exceeds 


(e) the amount determined under subsection (10.1) in respect of 
the taxpayer for that preceding year. 


Related Provisions: 127(10.8) — Further additions to investment tax credits. 


History: Subsec. 127(10.7) amended by 1996, c. 21, subsec. 30(20), applicable to tax- 
ation years that begin after 1995. Subsec. (10.7) formerly read: 


(10.7) Where.a taxpayer has in a particular taxation year repaid an amount of 
government assistance, non-government assistance or a contract payment that 
had, because of subsection (11.1), resulted in a reduction of the amount of a 
qualified expenditure for a preceding taxation year, there shall be added to the 
amount otherwise determined under subsection (10.1) in respect of the taxpayer 
for the particular year the amount, if any, by which 


(a) the amount that would have been determined under subsection (10.1) in 
respect of the taxpayer for that preceding year if subsection (11.1) had not 
applied in respect of the government assistance, non-government assistance 
or contract payment, as the case may be, to the extent of the amount so 
repaid, 


exceeds 


(b) the amount determined under subsection (10.1) in respect of the taxpayer 
for that preceding year. 


Subsec. 127(10.7) added by 1994, c. 7, Sch. If (1991, c. 49), subsec. 104(5), applicable 
to amounts repaid after May 23, 1985. 


Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance. 


(10.8) Further additions to investment tax credit [expired 
assistance] — For the purposes of paragraph (e.1) of the defini- 
tion “investment tax credit” in subsection (9), subsection (10.7) and 
paragraph 37(1)(c), an amount of government assistance, non-gov- 
ernment assistance or a contract payment that 


(a) was applied to reduce: 
(i) the capital cost to a taxpayer of a property under para- 
graph (11.1)(b), 
(ii) the amount of a qualified expenditure incurred by a: tax- 


payer under paragraph (11.1)(c) for taxation years that began 
before 1996, 


(iii) the prescribed proxy amount of a taxpayer under para- 
graph (11.1)(f) for taxation years that began before 1996, or 


(iv) a qualified expenditure incurred by a taxpayer under any. 
of subsections (18) to (20), 


(b) was not received by the taxpayer, and 


(c) ceased in a taxation year to be an amount that the taxpayer 
can reasonably be expected to receive, 
is deemed to.be the amount of a repayment by the taxpayer in the 
year of the government assistance, non-government assistance or 
contract payment, as the case may be. 


Related Provisions: 127(9)“investment tax credit”(e.1), (e.2) — Repayment of as- 
sistance; 127(9)“specified percentage”(f) — Repayment of assistance. 


History: Subsec. 127(10.8) amended by 1996, c. 21, subsec. 30(20), applicable to tax- 
ation years that begin after 1995. Subsec. (10.8) formerly read: 


(10.8) Idem [expired assistance] — For the purposes of paragraph (e.1) of the 
definition. “investment tax credit”. in subsection (9), subsection (10.7) and para- 
graph 37(1)(c), where an amount of assistance that 


(a) was applied in reduction of 


(i) the capital cost to’a taxpayer of a property, because of paragraph 
(11.1)(b), or 


(ii) the amount of a qualified expenditure made by a taxpayer, because 
of paragraph (11.1)(c), 


(b) was not received by the taxpayer, and 
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(c) ceased in a-taxation year, to be an amount that the taxpayer can reasona- 
bly be expected to receive, . 


that amount shall be deemed to be an amount of assistance repaid by the tax- 
payer in the year. 


Subsec. 12710. 8) added by, 1994, Cale. Sch: Vil (1993, c. 24), subsec. 68(3), applica- 
ble to 1991 ef seq. 


Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance. 


(11) Interpretation — For the purposes of the definition “quali- 
fied property” in subsection (9), 


(a) “manufacturing or processing” does not include any of the 
activities 


(i) referred to in any of paragraphs (a) to (e) and (g) to (1) of 
the definition “manufacturing or processing” 
123.438); 


(i1) that would. be referred to in paragraph (f) of that defini- 
tion if that paragraph were read without reference to the ex- 
pression “located in Canada”, 


(ii1) that, would be referred to in paragraph (j) of that defini- 
tion if that paragraph were read without reference to the ex- 
pression “in, Canada”, or 


(iv) that would be referred to in paragraph (k) of that defini- 
tion if the definition “Canadian field processing” in subsec- 
tion 248(1) were read without reference to the expression “in 
Canada’; and 


(b) for greater certainty, the purposes referred to in paragraph (c) 
of the definition “qualified property” in subsection (9) do not 
include 
(i) storing (other than the storing of grain), shipping, selling 
or leasing finished goods, 
(11) purchasing raw materials, 
(iii) administration, ' 
activities, 


including © clerical. and personnel 


(iv) purchase and resale operations, 
(v) data processing,, or 


(vi) providing facilities for employees, including cafeterias, 
clinics and recreational facilities. 
History: Subparas. 127(11)(a)(i) and (ii) amended, subparas. (iii) and (iv) added, by 
1997, c. 25, subsec. 35(3), applicable to taxation years that begin after 1996. Subparas. 
(a)(i) and (1) formerly read: 
(i) referred to in any of paragraphs (a) to (e) and (i) to (k) of the definition “man- 
ufacturing or processing” in subsection 125.1(3), or 
(ii) that would be referred to in any of paragraphs (f) to (h) of that definition if 
those paragraphs were read without reference to the expression “located in Can- 
ada”; and 


Para. 127(11)(a) substituted by 1994, c. 7, Sch. Il (1991, c. 49), subsec. 104(6), appli- 
cable to 1990 et seg. Para. 127(11)(a) formerly read: 
(a) “manufacturing or processing” does not include any of the activities referred 
to in paragraphs (a) to (k) of the definition “manufacturing or processing” in 
subsection 125.1(3); and 
Selected Cases [subsec. 127(11)]: Burger King Restaurants of Canada Inc. v. R., 
{2000} 2 C.T.C..1 (FCA) (Quantitative aspect (space) will govern unless compelling 
evidence provided as to qualitative (investment, salaries, service) aspect). 


Interpretation Bulletins: IT-411R: Meaning of “construction”. 


(11.1) Investment tax credit — For the purposes of the defini- 
tion “investment tax credit” in subsection (9), 


(a) the capital cost to.a taxpayer of a property shall be computed 
as if no amount were added thereto by virtue of section 21; 


(b) the capital cost to a taxpayer of a property shall be deemed to 
be the capital cost to the taxpayer of the property, determined 
without reference to subsections 13(7.1) and (7.4), less the 
amount of any government assistance or non-government assis- 
tance that can reasonably be considered to be in respect of, or 
for the acquisition of, the property and that, at the time of the 
filing of the taxpayer’s return of income under this Part for the 
taxation year in which the property was acquired, the taxpayer 
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in a ae 


has received, is entitled to receive or can reasonably be i ice 
_ to receive; i 


. (c) [Repealed] 


(c.1) the amount of a taxpayer’s qualified Gruiadican explora 
expenditure for a taxation year shall be deemed to be the amount 
_ of the taxpayer’s qualified Canadian exploration expenditure for, 
the year as otherwise determined less the amount of any govern-. 
ment assistance, non-government assistance or contract payment 
(other than assistance under the Petroleum Incentives Program. 
Act or the Petroleum Incentives Program Act, Chapter P-4.1 of 
the Statutes of Alberta, 1981) in respect of expenditures  in- 
cluded in determining the taxpayer’s qualified Canadian explo-_ 
ration expenditure for the year that, at the time of the filing of. 
the taxpayer’s return of income for the year, the taxpayer has 
received, is entitled to receive or can reasonably be expected to 
receive; ! 


\ 
(c.2) the amount of a taxpayer’s flow-through mining expendi- : 
ture for a taxation year is deemed to be the amount of the tax- 
payer’s flow-through mining expenditure for the year as other- 
wise determined less the amount of any government assistance 
or non-government assistance in respect of expenses included in | 
determining the taxpayer’s flow-through mining expenditure for. 
the year that, at the time of the filing of the taxpayer’s return of 
income for the year, the taxpayer has received, is entitled to res) 
ceive or can reasonably be expected to receive; 


(c.3) the amount of a taxpayer’s pre-production mining expendi- — 
ture for a taxation year is deemed to be the amount of the tax-— 
payer’s pre-production mining expenditure for the year as other- 
wise determined less the amount of any government assistance 
or non-government assistance in respect of expenses included in 
determining the taxpayer’s pre-production mining expenditure ~ 
for the year that, at the time of the filing of the taxpayer’s return 
of income for the year, the taxpayer has received, is entitled to 
receive or can reasonably be expected to receive; 


(c.4) the amount of a taxpayer’s eligible salary and wages for a 
taxation year is deemed to be the amount of the taxpayer’s eligi- 
ble salary and wages for the year otherwise determined less the 
amount of any government assistance or non-government assis- 
tance in respect of the eligible salary and wages for the year that, 
at the time of the filing of the taxpayer’s return of income for the 
year, the taxpayer has received, is entitled to receive or can rea- 
sonably be expected to receive; 


(c.5) the amount of a taxpayer’s eligible child care space expen- 
diture for a taxation year is deemed to be the amount of the tax- 
payer’s eligible child care space expenditure for the taxation 
year otherwise determined less the amount of any government 
assistance or non-government assistance in respect of the eligi- 
ble child care space expenditure for the taxation year that, at the 
time of the filing of the taxpayer’s return of income for the taxa- 
tion year, the taxpayer has received, is entitled to receive or can 
reasonably be expected to receive; and 


(d) where at a particular time a taxpayer who is a beneficiary of 
a trust or a member of a partnership has received, is entitled to. 
receive or can reasonably be expected to receive government as- 
sistance, non-government assistance or a contract payment, the 
amount thereof that may reasonably be considered to be in re- 
spect of, or for the acquisition of, depreciable property: of the) 
trust or partnership or in respect of an expenditure by the trust or 
partnership shall be deemed to have been received at that time. 
by the trust or partnership, as the case may be, as government. 
assistance, non-government assistance or as a contract payment 
in respect of the property or the expenditure, as the case may be. 


(e), (f) [Repealed] 


Related Provisions: 12(1)(x) — Payments as inducement or reimbursement etc.; 
127(9)“investment tax credit”(e.1), (e.2) — Inclusion in ITC; 127(10.7), (10.8) — Fur- 
ther additions to ITCs; 149(10)(c) — Where corporation becomes or ceases to be ex- 
empt; 248(16), (16.1) — GST or QST input tax credit/refund and rebate; 7 
(18.1) — GST or QST — repayment of input tax credit or refund. 
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History: Para. 127(11.1)(c.4) amended by 2007, c. 35, subsec. 43(14), applicable to 
taxation years that end after May 1, 2006. It formerly. read: 


_ (c.4) the amount of a taxpayer’s apprenticeship expenditure for a taxation year is 
deemed to be the amount of the taxpayer’s apprenticeship expenditure for the 
year otherwise determined less the amount of any government assistance or non- 

government assistance in respect of the expenditure for the year that, at the time 
‘of the filing of the taxpayer’s return of income for the year, the taxpayer has 
received, is entitled to receive or can reasonably be expected to receive; and 


Para. 127(11.1)(c.5) added by the said c. 35, subsec. 43(14), applicable to taxation 
years that end after March 18, 2007. 


Para. 127(11.1)(€.4) added by 2007, c. 2, subsec. 34(10), applicable to taxation years 
that end after May 1, 2006. 


Para. 127(11.1)(c.3) added by 2003, c. 28, subsec. 14(8), applicable to 2003 et seq. 
Para. 127(11.1)(c.2) added by 2001, c.. 17, subsec. 118(9), applicable.to 2000 et seq. 


Paras. 127(11.1)(c), (e) and; (f) repealed by 1996, c. 21, subsecs. 30(21), (22), applica- 
ble to taxation years that begin after 1995. Paras. (c), (e) and (f) formerly read: 


(c) the amount of a qualified expenditure (other than a prescribed proxy amount 
or an amount determined under paragraph (e)) made by a taxpayer shall be 
deemed to be the amount of the qualified expenditure, determined without refer- 
ence to subsections 13(7.1) and (7.4), less the amount of any- government assis- 
tance, non-government assistance or contract payment that can reasonably be 
considered to be in respect of the expenditure and that, at the time of the filing of 
the taxpayer’s return of income under this Part for the taxation year in which the 
expenditure was made, the taxpayer has received, is entitled to receive or can 
reasonably be expected to receive; 


(€) the amount of a qualified expenditure made by a taxpayer in the taxation year 
ending coincidentally with the end of the first period (within the meaning as- 
signed in the definition “first term shared-use-equipment” in subsection (9)) or 
the second period (within the meaning assigned in the definition “second term 
shared-use-equipment” in subsection (9)) in respect of first term shared-use- 
equipment or second term shared-use-equipment, respectively, of the taxpayer 
shall be deemed to be '/4 of the capital cost of the equipment that would be deter- 
mined in accordance with paragraphs (a) and (b) if paragraph (b) were read as 


“(b) the capital cost to a taxpayer of a property shall be deemed to be the 
capital cost to the taxpayer of the property, determined without reference 
to subsections 13(7.1) and (7.4), less the amount of any government assis- 
tance, non-government assistance or contract payment that can reasonably 
be considered to be in respect of, or for the acquisition of, the property and 
that, at the time of the filing of the return of income under this Part for the 
taxation year ending coincidentally with the first period, the taxpayer has 
received, is entitled to receive or can reasonably be expected to receive;”; 
and o) 


(f) the prescribed proxy amount of a taxpayer for a taxation year shall be deemed 
to be the prescribed proxy amount of the taxpayer for the taxation year less the 
amount of any government assistance, non-government assistance or contract 

“ payment that can reasonably be considered to be in respect of an expenditure 
described in subparagraph 37(8)(a)(ii), other than an expenditure described in 

__clause (B) of that subparagraph, and that, at the time of the filing of the tax- 
payer’s return of income under this Part for the taxation year in which the expen- 
diture was made, the taxpayer has. received, is entitled to receive or can reasona- 
bly be expected to receive. 


Paras. 127(11.1)(b), (c) amended, paras. (e), (f) added, by 1994,.c. 8, subsecs. 15(11), 
(12), applicable to taxation years ending after December 2, si Paras. (b), (c) for- 
merly read: — 


(b) the capital cost to a taxpayer of a property shall be deemed to be the capital 
cost to the taxpayer of the property, determined without reference to subsections 
13(7.1) and (7.4), less the amount of any government assistance or non-govern- 
ment assistance in respect of, or for the acquisition of, the property that, at the 
time of the filing of the return of income for the taxation year in which the pro- 
perty was acquired, the taxpayer has received, is entitled to receive or can rea- 
sonably be expected to receive; 


(c) the amount of a qualified expenditure made by a taxpayer shall be deemed to 
be the amount of the qualified expenditure, determined without reference to sub- 
sections 13(7.1) and (7.4), less the amount of any government assistance, non- 
government assistance or contract payment in respect of the expenditure that, at 
the time of the filing of the return of income for the taxation year in which the 
expenditure was made, the taxpayer has received, is entitled to receive or can 
reasonably be expected to receive; 


Selected Cases [subsec. 127(11.1)]: Com Dev Ltd. v. R., [1999] 2 C.T.C. 2566 
(TCC) (Cost-plus contracts more likely to indicate purchase of scientific research). 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


(11.2) Time of expenditure and acquisition — In applying 
subsections (5), (7) and (8), paragraphs (a), (a.1) and (a.5) of the 


S. 127(11.2) 


definition “investment tax credit” in subsection (9) and section 


1271, 


(a) certified property, qualified property and first term statue 
use-equipment are deemed not to have been acquired, and 


(b) expenditures incurred to acquire property described in sub- 
paragraph 37(1)(b)G) or included in an eligible child care 
[space] Latent are oy eat not to have ge slink 


31, oat amend para. 
urred after October 3l 


by a Spates Beran We ere is He ei to ee become 
available for use by the taxpayer, determined without reference to 
paragraphs 13(27)(c) and 13(28)(d), and subparagraph (27.12)(b)(). 


Related Provisions: 13(26) — No CCA until property available for use; 37(1.2) — 
No R&D deduction for capital expenditure until property available for use; 248(19) — 
When property available for use. 


History: Subsec. 127(11.2) amended by 2007, c. 35, subsec. 43(15), applicable after 
March 18, 2007. It formerly read: 


(11.2) In applying subsections (5), (7) and: (8), paragraphs (a) and (a.1) of the 
definition “investment tax credit” in subsection (9) and section 127.1, 


(a) certified property, qualified property and first term shared-use-equipment 
are deemed not to have been acquired, and 


(b) expenditures incurred to acquire property. described in subparagraph 
37(1)(b)(i) are deemed not to have been incurred 


by a taxpayer before the property is considered to have become available for use 
by the taxpayer, determined without reference to paragraphs 13(27)(c) and 
(28)(d). 


Subsec. 127(11.2) amended by 1996, c. 21, subsec. 30(23), applicable to taxation years 
that begin after 1995. Subsec. (11.2) formerly read: 


(11.2) In applying subsections (5), (7) and (8), paragraph (a) of the definition 
“investment tax credit” in subsection (9) and section 127.1, 


(a) property described in subparagraph (a)(i) of the definition “investment 
tax credit” in subsection (9) shall be deemed not to have been acquired, 


(b) property that is first term shared-use-equipment the expenditure for 
which is a qualified expenditure included in subparagraph (a)(ii) of the defi- 
nition “investment tax credit’ in subsection (9) shall be deemed not to have 
been acquired, and 


(c) expenditures incurred to acquire property described in subparagraph 
37(1)(b)(i) shall be deemed not to have been incurred, 


by the taxpayer before the property is considered to have become available for 
use by the taxpayer, determined without reference to paragraphs 13(27)(c) and 
(28)(d). 
Subsec. 127(11.2) amended by 1995, c. 3, subsec; 37(7), applicable to property, ac- 
quired and expenditures incurred after February 21; 1994. Subsec. (11.2) formerly read: 


(11.2) Idem — For the purposes of this section and section 127.1, property de- 
scribed in subparagraph (a)(i) of the definition “investment tax credit” in subsec- 
tion (9) shall be deemed not to have been acquired, and expenditures made to 
acquire property described in subparagraph 37(1)(b)(i). shall be deemed not. to 
have been made, by a taxpayer before the property is considered to have become 
available for use by the taxpayer, determined without reference to paragraphs 
13(27)(c) and (28)(d). 

Subsec. 127(11.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 104(7), applicable 

to property acquired and expenditures made after 1989. 


Selected Cases [subsec. 127(11.2)]: Kowdrysh v. R., [2001] 2 C:T.C. 156 (FCA) 
(Beneficial ownership not’necessary for purposes of tax credit); Saskatchewan Wheat 
Pool v. R., [1999] 2 C.T.C. 369 (FCA); leave to appeal to SCC refused (Apr. 13, 2000), 
File 27346 (ITC should not be higher for taxpayer who capitalizes interest). 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 

Advance Tax Rulings: ATR-44: Utilization of deductions and credits within a 
related corporate group. 
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Application Policies: SR&ED 2005-01: Shared-use equipment. 


(11.3) Decertification of approved project property — For 
the purposes of the definition “approved project property” in sub- 
section (9), a property that has been certified by the Minister of Re- 
gional Industrial Expansion, the Minister of Industry, Science and 
Technology or the member of the Queen’s Privy Council for Can- 
ada appointed to be the Minister for the purposes of the Atlantic 
Canada Opportunities Agency Act may have its certification re- 
voked by the latter Minister where 


(a) an incorrect statement was made in the furnishing of infor- 
mation for the purpose of obtaining the certificate, or 


(b) the taxpayer does not conform to the plan described in that 
definition, 


and a certificate that has been so revoked shall be void from the 
time of its issue. 


Related Provisions: 241(4) — Communication of information — exception. 


(11.4) Special rule for eligible salary and wages — appren- 
tices — For the purpose of the definition “eligible salary and 
wages” in subsection (9), the eligible salary and wages payable by a 
taxpayer in a taxation year to an eligible apprentice in respect of the 
eligible apprentice’s employment in the taxation year is, if the eligi- 
ble apprentice is employed by any other taxpayer who is related to 
the taxpayer (including a partnership that has a member that is re- 
lated to the taxpayer) in the calendar year that includes the end of 
the taxpayer’s taxation year, deemed to be nil unless the taxpayer is 
designated in prescribed form by all of those related taxpayers to be 
the only employer of the eligible apprentice for the purpose of the 
taxpayer applying that definition to the salary and wages payable by 
the taxpayer to the eligible apprentice in that taxation year, in which 
case 


(a) the eligible salary and wages payable by the taxpayer in the 
taxation year to the eligible apprentice in respect of the eligible 
apprentice’s employment in the taxation year shall be the 
amount determined without reference to this subsection; and 


(b) the eligible salary and wages payable to the eligible appren- 
tice by each of the other related taxpayers in their respective tax- 
ation years that end in the calendar year is deemed to be nil. 


History: Subsec. 127(11.4) added by 2007, c. 2, subsec. 34(11), applicable to taxation 
years that end after May 1, 2006. 


Former subsec. 127(11.4) repealed by 1998, c. 19, subsec. 33(5), applicable to 1997 et 
seq. It formerly read: 


(11.4) Paragraph (m) of the definition “investment tax credit” in subsection (9) 
does not apply to an expenditure incurred in a taxation year by a taxpayer if the 
expenditure is reclassified by the Minister on an assessment of the taxpayer’s tax 
payable under this Part for the year, or on a determination that no tax under this 
Part is payable for the year by the taxpayer, as an expenditure in respect of scien- 
tific research and experimental development. 


Former subsec, 127(11.4) amended by 1998, c. 19, subsec. 33(4), applicable to 1996 et 
seq. Subsec. 127(11.4) formerly read: 


(11.4) Paragraph (e) of the definition “qualified expenditure” in subsection (9) 
does not apply to an expenditure incurred in a taxation year by a taxpayer where 
the expenditure is reclassified by the Minister on an assessment of the taxpayer’s 
tax payable under this Part for the year, or on a determination that no tax under 
this Part is payable for the year by the taxpayer, as an expenditure in respect of 
scientific research and experimental development. 

Former subsec. 127(11.4) amended by 1996, c. 21, subsec. 30(24), applicable to taxa- 

tion years that begin after 1995. Subsec. (11.4) formerly read: 
(11.4) Reclassified expenditures — Paragraph (c) of the definition “qualified 
expenditure” in subsection (9) does not apply to an expenditure incurred in a 
taxation year by a taxpayer where the expenditure is reclassified by the Minister 
on an assessment of the taxpayer’s tax payable under this Part for the year, or on 
a determination that no tax under this Part is payable for the year by the tax- 
payer, as an expenditure in respect of scientific research and experimental 
development. 


Former subsec. 127(11.4) added by 1994, c. 21, subsec. 61(4), applicable after Febru- 
ary 21, 1994 to expenditures incurred at any time. 


(11.5) Adjustments to qualified expenditures — For the pur- 
pose of the definition “qualified expenditure” in subsection (9), 


(a) the amount of an expenditure (other than a prescribed proxy 
amount or an amount described in paragraph (b)) incurred by a 


Income Tax Act, Part I, Division E 


taxpayer in a taxation year is deemed to be the amount of the 
determined without reference to subsections | 


expenditure, 
13(7.1) and (7.4) and after the application of subsection (11.6); 
and 


(b) the amount of an odie dH incurred by a taxpayer in the 
taxation year that ends coincidentally with the end of the first _ 
period (within the meaning assigned in the definition “first term | 


shared-use- equipment” in subsection (9)) or the second period | 
(within the meaning assigned in the definition ‘ 


spectively, of the taxpayer is deemed to be '/4 of the capital cost. 
of the equipment determined after the application of subsection 
(11.6) in accordance with the following rules: 


(i) the capital cost to the taxpayer shall be computed as if no 
amount were added thereto because of section 21, and 


‘second term — 
shared-use-equipment” in subsection (9)) in respect of first term 
shared-use-equipment or second term shared-use-equipment, re- | 


(ii) the capital cost to the taxpayer is determined without ref- _ 


erence to subsections 13(7.1) and (7.4). 


Related Provisions: 12(1)(x)(vi) — Income inclusion from reimbursement or assis- 
tance; 127(11.6)——Non-arm’s length costs; 127(18)— Reduction of qualified 
expenditures. 


History: Subsec. 127(11.5) added by 1996, c. 21, subsec. 30(24), applicable to taxa- 
tion years that begin after 1995. 


Application Policies: SR&ED 2005-01: Shared-use equipment. 


(11.6) Non-arm’s length costs — For the purpose of subsection 
(11.5), where 


(a) a taxpayer would, if this Act were read without reference to 
subsection (26), incur at any time an expenditure as considera- | 


| 


tion for a person or partnership (referred to in this subsection as _ 
the “supplier”) rendering a service (other than a service rendered — 
by a person as an employee of the taxpayer) or providing a pro- — 


perty to the taxpayer, and 


(b) at that time the taxpayer does not deal at arm’s length with — 


the supplier, 


the amount of the expenditure incurred by the taxpayer for the ser- — 


vice or property and the capital cost to the taxpayer of the property 
are deemed to be 


(c) in the case of a service rendered to the taxpayer, the lesser of 
(i) the amount of the expenditure otherwise incurred by the 
taxpayer for the service, and 
(ii) the adjusted service cost to the supplier of rendering the 
service, and 

(d) in the case of a property sold to the taxpayer, the lesser of 
(i) the capital cost to the taxpayer of the property otherwise 
determined, and 
(ii) the adjusted selling cost to the supplier of the property. 


Related Provisions: 12(1)(x)(vi) — Income inclusion from reimbursement or assis- 
tance; 127(11.7)— Meaning of adjusted selling cost and adjusted service cost; 
127(11.8) — Interpretation; 127(24) — Exclusion from qualified expenditure. 


History: Subsec. 127(11.6) added by 1996, c. 21, subsec. 30(24), applicable to ex- 
penditures incurred in taxation years that begin after 1995. 


Application Policies: SR&ED 2005-01: Shared-use equipment. 


(11.7) Definitions — The definitions in this subsection apply in 
this subsection and subsection (11.6). 


“adjusted selling cost” to a person or partnership (referred to in 
this definition as the “supplier’”’) of a property is the amount deter- 
mined by the formula 

A-B 
where 
A is 


(a) where the property is purchased from another person or 


partnership with which the supplier does not deal at arm’s 
length, the lesser of 


(i) the cost to the supplier of the property, and 


1002 


Subdivision c — Computation of Tax: All Taxpayers 


(ii) the adjusted selling cost to the other person or partner- 
ship of the property, and 


(b) in any other case, the cost to the supplier of the property, 
_and for the purpose of paragraph (b), 


(c) where part of the cost to a supplier of a particular pro- 
perty is attributable to another property acquired by the sup- 
plier from a person or partnership with which the supplier 
does not deal at arm’s length, that part of the cost is deemed 
to be the lesser of 


(i) the amount of that part of the cost otherwise deter- 
mined, and 


(ii) the adjusted selling cost to the person or the partner- 
ship of the other property, 


(d) where part of the cost to a supplier of a property is attrib- 
utable to a service (other than a service rendered by a person 
as an employee of the supplier) rendered to the supplier by a 
person or partnership with which the supplier does not deal at 
arm’s length, that part of the cost is deemed to be the lesser 
of 


(i) the amount of that part of the cost otherwise deter- 
mined, and 


(ii) the adjusted service cost to the person or partnership 
of rendering the service, and 


(e) no part of the cost to a supplier of a property that is attrib- 
utable to remuneration based on profits or a bonus paid or 
payable to an employee of the supplier shall be included, and 


B is the total of all amounts each of which is the amount of gov- 
ernment assistance or non-government assistance that can rea- 
sonably be considered to be in respect of the property and that 
the supplier has received, is entitled to receive or can reasonably 
be expected to receive. 


Related Provisions: 127(11.8) — Interpretation; 257 — Formula cannot calculate to 
less than zero. 


“adjusted service cost” to a person or partnership (referred to in 
this definition as the “supplier’”) of rendering a particular service is 
the amount determined by. the formula: 


ipl w igen ries Bie a 
where 
A is the cost to the supplier of rendering the particular service, 


Bis the total of all amounts each of which is the amount, if any, by 
which 
(a) the cost to the supplier for a service (other than a service 
rendered by a person as an employee of the supplier) ren- 
dered by a person or partnership that does not deal at arm’s 
length with the supplier to the extent that the cost is incurred 
for the purpose of rendering the particular service 


exceeds 


(b) the adjusted service cost to the person or partnership re- 
ferred to in paragraph (a) of rendering the service referred to 
in that paragraph to the supplier, 


C is the total of all amounts each of which is the amount, if any, by 
which 
(a) the cost to the supplier of a property acquired by the sup- 
plier from a person or partnership that does not deal at arm’s 
length with the supplier 


exceeds 
(b) the adjusted selling cost to the person or partnership re- 
ferred to in paragraph (a) of the property, 
to the extent that the excess relates to the cost of rendering the 
particular service, 


D is the total of all amounts each of which is remuneration based 
on profits or a bonus paid or payable to an employee of the sup- 
plier to the extent that it'is included in the cost to the supplier of 
rendering the particular service, and 
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E is the total of all amounts each of which is government assis- 
tance or non-government assistance that can reasonably be con- 
sidered to be in respect of rendering the particular service and 
that the supplier has received, is entitled to receive or can rea- 
sonably be expected to receive; 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 127(11.7) added by 1996, c. 21, subsec. 30(24), applicable to ex- 
penditures incurred in taxation years that begin after 1995. 


(11.8) Interpretation for non-arm’s length costs — For the 
purposes of this subsection and subsections (11.6) and (11.7), 


(a) the cost to a person or partnership (referred to in this para- 
graph as the “supplier’”) of rendering a service or providing a 
property to another person or partnership (referred to in this par- 
agraph as the “recipient’”) with which the supplier does not deal 
at arm’s length does not include, 


(i) where the cost to the recipient of the service rendered or 
property provided by the supplier would, but for this para- 
graph, be a cost to the recipient incurred in rendering a par- 
ticular service or providing a particular property to a person 
or partnership with which the recipient does not deal at arm’s 
length, any expenditure of the supplier to the extent that it 
would, if it were incurred by the recipient. in rendering the 
particular service or providing the particular property, be ex- 
cluded from a cost to the recipient because of this paragraph, 
and 


(ii) in any other case, any expenditure of the supplier to the 
extent that it would, if it were incurred by the recipient, not 
be a qualified expenditure of the recipient; 


(b) paragraph 69(1)(c) does not apply in determining the cost of 
a property; and 

(c) the leasing of a property is deemed to be the rendering of a 
service. 


History: Subsec. 127(11.8) added by 1996, c. 21, subsec. 30(24), applicable to ex- 
penditures incurred in taxation years that begin after 1995. 


(12) Interpretation — For the purposes of subsection 13(7.1), 
where, pursuant to. a designation or an allocation from a trust or 
partnership, an amount is required by subsection (7) or (8) to be 
added in computing the investment tax credit of a taxpayer at the 
end of the taxpayer’s taxation year, the portion thereof that can rea- 
sonably be considered to relate to depreciable property shall be 
deemed to have been received by the partnership or trust, as the 
case may be, at the end of its fiscal period in respect of which the 
designation or allocation was made as assistance from a govern- 
ment for the acquisition of depreciable property. 


(12.1) Idem — For the purposes of section 37, where, pursuant to a 
designation or an allocation from a trust or partnership, an amount 
is required by subsection (7) or (8) to be added in computing the 
investment tax credit of a taxpayer at the end of the taxpayer’s taxa- 
tion year, the portion thereof that may reasonably be regarded as 
relating to expenditures of a current nature in respect of scientific 
research and experimental development that are qualified expendi- 
tures shall, at the end of the fiscal period of the trust or partnership, 
as the case may be, in respect of which the-designation or allocation 
was made, reduce the total. of such expenditures of a current nature 
as may be claimed by the trust or partnership in respect of scientific 
research and experimental development. 


(12.2) Idem — For the purposes of paragraphs 53(2)(c), (h) and 
(k), where in a taxation year a taxpayer has deducted under subsec- 
tion (5) an amount that may reasonably be regarded as attributable 
to amounts included in computing the investment tax credit of the 
taxpayer at the end of the year in respect of property acquired, or an 
expenditure made, in a subsequent taxation year, the taxpayer shall 
be deemed to have made the deduction under that subsection in that 
subsequent taxation year. 


(12.3) Idem — For the purposes of the determination of J in the 
definition “cumulative Canadian exploration expense” in subsection 
66.1(6), where, pursuant to a designation by a trust, an amount is 
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required by subsection (7) to be added in computing the investment 
tax credit of a taxpayer at the end of the taxpayer’s taxation year, 
the portion thereof that can reasonably be considered to relate to a 
qualified Canadian exploration expenditure of the trust for a taxa- 
tion year shall be deemed to have been received by the trust at the 
end of its taxation year in respect of which the designation was 
made as assistance from a government in respect of that 
expenditure. 


Related Provisions: 248(16), (16.1) —GST or QST input tax credit/refund and 
rebate; 248(18), (18.1) — GST or QST — repayment of input tax credit or refund. 


(13) Agreement to transfer qualified expenditures — Where 
a taxpayer (referred to in this subsection and subsections (15) and 
(16) as the “transferor’”) and another taxpayer (referred to in this 
subsection and subsection (15) as the “transferee”) file with the 
Minister an agreement or an amended agreement in respect of a par- 
ticular taxation year of the transferor, the least of 


(a) the amount specified in the agreement for the purpose of this 
subsection, 


(b) the amount that but for the agreement would be the trans- 
feror’s SR&ED qualified expenditure pool at the end of the par- 
ticular year, and 


(c) the total of all amounts each of which is an amount that, if 
the transferor were dealing at arm’s length with the transferee, 
would be a contract payment 


(i) for the performance of scientific research and experimen- 
tal development for, or on behalf of, the transferee, 


(ii) that is paid by the transferee to the transferor on or before 
the day that is 180 days after the end of the particular year, 
and 


(iii) that would be in respect of 
(A) a qualified expenditure that 


(I) would be incurred by the transferor in the particular 
year (if this Act were read without reference to sub- 
sections (26) and 78(4)) in respect of that portion of 
the scientific research and experimental development 
that was performed at a time when the transferor did 
not deal at arm’s length with the transferee, and 


(II) is paid by the transferor on or before the day that 
is 180 days after the end of the particular year, or 


(B) an amount added because. of this subsection to the 
transferor’s SR&ED qualified expenditure pool at the end 
of the particular year where the amount is attributable to 
an expenditure in respect of the scientific research and ex- 
perimental development 


is deemed to be 


(d) an amount determined in respect of the transferor for the par- 
ticular year for the purpose of determining the value of C in the 
definition “SR&ED qualified expenditure pool” in subsection 
(9), and 


(e) an amount determined in respect of the transferee for the 
transferee’s first taxation year that ends at or after the end of the 
particular year for the purpose of determining the value of B in 
the definition “SR&ED qualified expenditure pool” in subsec- 
tion (9), 
and where the total of all amounts each of which is an amount spec- 
ified in an agreement filed with the Minister under this subsection 
in respect of a particular taxation year of a transferor exceeds the 
amount that would be the transferor’s SR&ED qualified expendi- 
ture pool at the end of the particular year if no agreement were filed 
with the Minister in respect of the particular year, the least of the 
amounts determined under paragraphs (a) to (c) in respect of each 
such agreement is deemed to be nil. 
Related Provisions: 37(1)(e)(iii) — Reduced SR&ED deduction; 127(8)(a) — Part- 
nership not a person for purposes of this subsection; 127(14) — Identification of 
amounts transferred as current or capital; 127(15) — Filing requirements; 127(16) — 


Anti-avoidance; 127(17) — Assessment of other years to take agreement into account; 
127(29) — Recapture of ITC of allocating taxpayer. 
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History: Subsec. 127(13) added by 1996, c. 21, subsec. sian applicable to taxation 
years that begin after 1995. 
Selected Cases [former subsec. 127(13)]: 4/0285 Ontario Ltd. v. 1. MIR, {1985} 1 
C.T.C. 2377 (TCC) (Taxpayer corporation can rely on confirmed Department of Em- 
ployment and Immigration information when hiring Se to qualify for employ-, 
ment tax credits). 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


Forms: T1146: Agreement to transfer between persons not dealing at arm’s length — 
qualified expenditures incurred re SR&ED contracts. 


(14) Identification of amounts transferred — Where 


(a) a transferor and a transferee have filed an agreement under 
subsection (13) in respect of a taxation year of the transferor, 


(b) the agreement includes a statement identifying the amount 
specified in the agreement for the purpose of subsection (13), or 
a part of that amount, as being related to | 


(i) a particular qualified expenditure included in the value of 
A in the formula in the definition “SR&ED qualified expen- 
diture pool” in subsection (9) for the purpose of determining 
the transferor’s SR&ED qualified expenditure pool at the end 
of the year, or 


(ii) a particular amount included in the value of B in the 
formula in that definition for the purpose of determining the 
transferor’s SR&ED qualified expenditure pool at the end of 
the year that is deemed by paragraph (d) to be a qual 
expenditure, and 


(c) the total of all amounts so identified in agreements filed nd 
the transferor under subsection (13) as being related to the par- 
ticular expenditure or the particular amount does not exceed the 
particular expenditure or the particular amount, as the case may 
be, 


for the purposes of this section (other than the description of A in 
the definition “SR&ED qualified expenditure pool” in subsection 
(9)) and section 127.1, 


(d) the amount so identified that is included in the value of B in 
the formula in that definition for the purpose of determining the 
transferee’s SR&ED qualified expenditure pool at the end of the 
taxation year of the transferee is deemed to be a qualified expen- 
diture either of a current nature or of a capital nature, incurred 
by the transferee in that year, where the particular expenditure or 
the particular amount was an expenditure of a current nature or 
of a capital nature, as the case may be, and 


(e) except for the purpose of paragraph (b), the amount of the 
transferor’s qualified expenditures of a current nature incurred in 
the taxation year of the transferor in respect of which the agree- 
ment is made is deemed not to exceed the amount by which the 
amount of such expenditures otherwise determined exceeds the 
total of all amounts identified under paragraph (b) by. the trans- 
feror in agreements filed under subsection (13) in respect of the 
year as being related to expenditures of a current nature. 


History: Subsec. 127(14) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


(15) Invalid agreements — An agreement or amended agree- 
ment referred to in subsection (13) between a transferor and a trans- 
feree is deemed not to have been filed with the Minister for the 
purpose of that subsection where 


(a) it is not in prescribed form; 

(b) it is not filed 
(i) on or before the transferor’s filing-due date for the partic- 
ular taxation year to which the agreement relates, 
(ii) in the period within which the transferor may serve a no- 
tice of objection to an assessment of tax payable under this 
Part for the particular year, or 
(iii) in the period within which the transferee may serve a 
notice of objection to an assessment of tax payable under this 


Part for its first taxation year that ends at or after the end of 
the transferor’s particular year; 
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ite) it is not accompanied by, 


(i) where the transferor is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, 


(ii) where the transferor is a corporation and its directors are 
not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made, 


(iii) where the transferee is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, and 


(iv) where the transferee is a corporation and its directors are 
not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made; or 


(d) an agreement amending the agreement has been filed in ac- 
cordance with subsection (13) and this subsection, except where 
_ subsection (16) applies to the original agreement. 


History: Subsec. 127(15) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


(16) Non-arm’s length parties — Where a taxpayer does not 
deal at arm’s length with another taxpayer as a result of a transac- 
tion, event or arrangement, or a series of transactions or events, the 
principal purpose of which can reasonably be considered to have 
been to enable the taxpayers to enter into an agreement referred to 
in subsection (13), for the purpose of paragraph (13)(e) the least of 
the amounts determined under paragraphs: (13)(a) to (c) in respect 
of the agreement is deemed to be nil. 


Related Provisions: 248(10) — Series of transactions. 


History: Subsec. 127(16) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


(17) Assessment — Notwithstanding subsections 152(4) and (5), 
such assessment of the tax, interest and penalties payable by any 
taxpayer in respect of any taxation year that began before the day an 
agreement or amended agreement is filed under subsection (13) or 
(20) shall be made as is necessary to take into account the agree- 
ment or the amended agreement. 


History: Subsec. 127(17) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


Former subsec. 127(17) repealed by. 1994, c. 8, subsec. 15(13), applicable to taxation 
years that begin after 1993. Subsec. (17) formerly read: 


(17) Definition of “tax otherwise payable” — In this section, “tax otherwise 

payable” by a taxpayer under this Part for a taxation year means the amount that 

would, but for subsection (5) and sections 120.1 and 120.2, be the tax payable by 
the taxpayer under this Part for the year. 


(18) Reduction of qualified expenditures — Where on or 
before the filing-due date for a taxation year of a person or partner- 
ship (referred to in this subsection as the “taxpayer”) the taxpayer 
has received, is entitled to receive or can reasonably be expected to 
receive a particular amount that is government assistance, non-gov- 
ernment assistance or a contract payment that can reasonably be 
considered to be in respect of scientific research and experimental 
development, the amount by which the particular amount exceeds 
all amounts applied for preceding taxation years under this subsec- 
tion or subsection (19) or (20) in respect of the particular amount 
shall be applied to reduce the taxpayer’s qualified expenditures oth- 
erwise incurred in the year that can reasonably be considered to be 
in respect of the scientific research and experimental development. 
Related Provisions: 127(9)“investment tax credit”(e.1)(iv), 127(9)“investment tax 
credit”(e.2)(ii) — Inclusion in ITC; 127(9)qualified expenditure’(h) — Exclusion 
from qualified expenditure; 127(10.7)(c), (d) — Further addition to ITC; 127(11.5) — 
Adjustments to qualified expenditures; 127(21) — Failure to allocate; 127(23) — Part- 
nership’s taxation year and filing-due date. 


History: Subsec. 127(18) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


Application Policies: SR&ED 2005-01: Shared-use equipment; SR&ED 2005-02: 
General rules concerning the treatment of government and non government assistance. 
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(19) Reduction of qualified expenditures — Where on or 
before the filing-due date for a taxation year of a person or partner- 
ship (referred to in this subsection as the “recipient”) the recipient 
has received, is entitled to receive or can reasonably be expected to 
receive a particular amount that is government assistance, non-gov- 
ernment assistance or a contract payment that can reasonably be 
considered to be in respect of scientific research and experimental 
development and the particular amount exceeds the total of 


(a) all amounts applied for preceding taxation years under. this 
subsection or subsection (18) or (20) in respect of the particular 
amount, 


(b) the total of all amounts each of which would be.a qualified 
expenditure that is incurred in the year by the recipient and that 
can reasonably be considered to be in respect of the scientific 
research and experimental development if subsection (18) did 
not apply to the particular amount, and 


(c) the total of all amounts each of which would, but forthe 
application of this subsection to the particular amount, be a qual- 
ified expenditure 


(i) that was incurred by a person or partnership in.a taxation 
year of the person or partnership that ended in the recipient’s 
taxation year, and 


(ii) that can reasonably be considered to be in respect of the 
scientific research and. experimental development to the ex- 
tent that it was performed by the person or partnership at a 
time when the person or partnership was not dealing at arm’s 
length with the recipient, 


the particular amount shall be applied to reduce each qualified ex- 
penditure otherwise determined that is referred to.in paragraph (c). 
Related Provisions: 127(9)“investment tax credit’(e.1)(iv), 127(9)“investment tax 
credit”(e.2)(ii) — Inclusion in ITC; 127(9)“qualified expenditure’’(h) — Exclusion 
from qualified expenditure; 127(21) — Failure to allocate; 127(23) — Partnership’s 
taxation year and filing-due date. 


History: Subsec. 127(19) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


Selected Cases [subsec. 127(1 9)]: PSC Elstow Research Farm Inc.-v. R., [2009] 3 
C.T.C. 2157 (TCC) (Government assistance; not taxable where previously used to re- 
duce qualified expenditures). 


(20) Agreement to allocate — Where 


(a) on or before the filing-due date for a taxation year of a per- 
son or partnership (referred to in this subsection and subsection 
(22) as the “taxpayer”) the taxpayer. has received, is entitled to 
receive or can reasonably be expected to receive a particular 
amount that is government assistance, non-government assis- 
tance or a contract payment that can reasonably be considered to 
be in respect of scientific research and experimental 
development, 


(b) subsection (19) does not apply to the particular amount in 
respect of the year, and 


(c) the taxpayer and a person or partnership (referred to in this 
subsection’ and subsection (22) as the “‘transferee”) with which 
the taxpayer does not deal at arm’s length file an agreement or 
amended agreement with the Minister, 


the lesser of 
(d) the amount specified in the agreement, and 


(e) the total of all amounts each of which would, but for the 
agreement, be a qualified expenditure 


(i) that was incurred by the transferee in a particular taxation 
year of the transferee that ended in the val se s taxation 
year, and 


(ii) that can reasonably be considered to be in respect of the 
scientific research-and experimental development to the ex- 
tent that it was performed by the transferee at a time when 
the transferee was not dealing at arm’s length with the 
taxpayer 
shall be applied to reduce the qualified expenditures otherwise de- 
termined that are described in paragraph (e). 
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Related Provisions: 127(9)“investment tax credit”(e.1)(iv), (e.2)(ii) — Inclusion in 
ITC; 127(9)“qualified expenditure”(h) — Exclusion from qualified expenditure; 
127(17) — Assessment of other years to take agreement into account; 127(21) — Fail- 
ure to allocate, 127(22) — Filing requirements, 127(23) — Partnership’s taxation year 
and filing-due date. 


History: Subsec. 127(20) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


Application Policies: SR&ED 2005-02: General rules concerning the treatment of 
government and non government assistance. 


Forms: T1145: Agreement to allocate assistance between persons not dealing at arm’s 
length for SR&ED. 


(21) Failure to allocate — Where on or before the filing-due date 
for a taxation year of a person or partnership (referred to in this 
subsection as the “recipient’”’) the recipient has received, is entitled 
to receive or can reasonably be expected to receive a particular 
amount that is government assistance, non-government assistance 
or a contract payment that can reasonably be considered to be in 
respect of scientific research and experimental development and 
subsection (19) does not apply to the particular amount in respect of 
the year, the lesser of 


(a) the total of all amounts each of which is a qualified 
expenditure 


(i) that was incurred by a particular person or partnership in a 
taxation year of the particular person or partnership that en- 
ded in the recipient’s taxation year, and 


(ii) that can reasonably be considered to be in respect of the 
scientific research and experimental development to the ex- 
tent that it was performed by the particular person or partner- 
ship at a time when the particular person or partnership was 
not dealing at arm’s length with the recipient, and 


(b) the amount, if any, by which the particular amount exceeds 
the total of amounts applied for the year and preceding taxation 
years under subsection (18), (19) or (20) in respect of the partic- 
ular amount 


is deemed for the purposes of this section to be an amount of gov- 
ernment assistance received at the end of the particular year by the 
particular person or partnership in respect of the scientific research 
and experimental development. 


Related Provisions: 127(23) — Partnership’s taxation year and filing-due date. 


History: Subsec, 127(21) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


(22) Invalid agreements — An agreement or amended agree- 
ment referred to in subsection (20) between a taxpayer and a trans- 
feree is deemed not to have been filed with the Minister where 


(a) it is not in prescribed form; 
(b) it is not filed 


(i) on or before the taxpayer’s filing-due date for the particu- 
lar taxation year to which the agreement relates, 


(ii) in the period within which the taxpayer may serve a no- 
tice of objection to an assessment of tax payable under this 
Part for the particular year, or 


(ili) in the period within which the transferee may serve a 
notice of objection to an assessment of tax payable under this 
Part for its first taxation year that ends at or after the end of 
the taxpayer’s particular year; 

(c) it is not accompanied by, 


(i) where the taxpayer is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made, 


(ii) where the taxpayer is a corporation and its directors are 
not legally entitled to administer its affairs, a certified copy 
of the document by which the person legally entitled to ad- 
minister its affairs authorized the agreement to be made, 


(iii) where the transferee is a corporation and its directors are 
legally entitled to administer its affairs, a certified copy of 
their resolution authorizing the agreement to be made; and 
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(iv) where the transferee is a corporation and its directors are 
not legally entitled to administer its affairs, a certified copy! 
of the document by which the person legally entitled to ad-_ 
minister its affairs authorized the agreement to be made; or | 


(d) an agreement amending the agreement has been filed in ac-| 
cordance with subsection (20) and this subsection. 


Related Provisions: 127(23) — Partnership’s taxation year and filing-due date. 


History: Subsec. 127(22) added by 1996, c. 21, subsec. 30(25), applicable to taxation 


years that begin after 1995. | 
(23) Partnership’s taxation year — For the purposes of subsec- | 


tions (18) to (22), the taxation year of a partnership is deemed to be 
its fiscal period and its filing-due date for a taxation year is deemed | 
to be the day that would be its filing-due date for the year if it were 
a corporation. 

History: Subsec. 127(23) added by 1996, c. 21, subsec. 30(25), applicable to taxation | 
years that begin after 1995. 


(24) Exclusion from qualified expenditure — Where | 


(a) a person or partnership (referred to in this subsection as the 
“first person’) does not deal at arm’s length with another person’ 
or partnership (referred to in this subsection as the “second | 
person’), 


(b) there is an arrangement under which an amount is paid or 


payable by the first person to a person or partnership with which | 
the first person deals at arm’s length and an amount is received | 


or receivable by the second person from a person or partnership _ 


with which the second person deals at arm’s length, and | 


(c) one of the main purposes of the arrangement can reasonably 
be considered to be to cause the amount paid or payable by the 


first person to be a qualified expenditure, | 


the amount paid or payable by the first person is deemed not to be a 
qualified expenditure. 


Related Provisions: 127(11.6) — Non-arm’s length costs. 


History: Subsec. 127(24) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


(25) Deemed contract payment — Where 


(a) a person or partnership (referred to in this subsection as the 
“first person’’) deals at arm’s length with another person or part- 
nership (referred to in this subsection as the “second person”), 


(b) there is an arrangement under which an amount is paid or 
payable by the first person to a person or partnership (other than 
the second person) and a particular amount is received or receiv- 
able in respect of scientific research and experimental develop- 
ment by the second person from a person or partnership that is 
not a taxable supplier in respect of the particular amount, and 


(c) one of the main purposes of the arrangement can reasonably 
be considered to be to cause the amount received or receivable 
by the second person not to be a contract payment, . 


the amount received or receivable by the second person is deemed 
to be a contract payment in respect of scientific research and experi- 
mental development. 


History: Subsec. 127(25) added by 1996, c. 21, subsec. 30(25), applicable to taxation 
years that begin after 1995. 


Application Policies: SR&ED 2002-03: Taxable supplier rules. 


(26) Unpaid amounts — For the purposes of subsections (5) to 
(25) and section 127.1, a taxpayer’s expenditure described in para- 
graph 37(1)(a) that is unpaid on the day that is 180 days after the 
end of the taxation year in which the expenditure is otherwise in- 
curred is deemed 


(a) not to have been incurred in the year; and 
(b) to be incurred at the time it is paid. 


Related Provisions: 127(11.6) — Non-arm’s length costs; 127(27) — Recapture of 
ITC. 


History: Subsec. 127(26) added by 1996, c. 21, subsec. 30(25), applicable to amounts 
that are incurred at any time, except that it does not apply to amounts that are:paid on 
or before September 18, 1996. r 
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(27) Recapture of investment tax credit — Where 


(a) a taxpayer acquired a particular property from a person or 
partnership in a taxation year of the taxpayer or in any of the 10 
preceding taxation years, 


(b) the cost of the particular property was a qualified expendi- 
ture to the taxpayer, 


(c) the cost of the particular property is included in an amount, a 
percentage of which can reasonably be considered to be in- 
cluded in computing the taxpayer’s investment tax credit at the 
end of see aaa year oak] 


he cost, orap ae of the cost, i the aestiit oe 
was a qualified expenditure, or would if this Act were read 
vithout reference 0 ici (ae ea ‘Gualihes Ao hae 


the eps property 
t reference | to 


P Spent if the property is disposed of to a person 
: who _ at arm Ss ee with: soi — none organdie 127 satis of 


pa ed ere 
This cone rn is illustrated by the Jottovane Cas oD 


pay - claims an IT for first 1 term shared-use- ange $5 (20% 
x $25 L iid of its $100 cost under poet 27(11. Sie). 


a. . Year 2: aapoyen Nola an We or second term Ghered use equipment of $5 
| (20% x $25 [1/4 of its $100 cost under ape Ste oe 13 — 


Y ‘ear 4: Tax yer sells. the p operty for $80. 


. cobeae under subsection 127027). 
10 being th 


* $10 (20% x $100 x 50% because the property is second term ae 
Mise equipment), and ye 


ser of. 


+ $l 6 ( 20% x $80 proceeds of disposition ), 
r, in this example the $16 amount should be $8. given ‘ot ae a ie 


(50%) of the cost of the second term shared ate, “equipment is a qualticd 
expenditure. 


As well, the government is goncemed that feos 127 (27) should apply - where 
the disposition or conversion relates to property acquired pursuant to an ‘expenditure . 


that would have been a qualified expenditure incurred in a taxation year but for the 
application of the 180-day- -unpaid-amount rule in subsection 127(26). 


To address these concerns, subsection 1277) is amended 1 in four ‘respects. 


First, paragraphs 127(27)(b) and (c) are amended to refer to ‘the “cost, or a portion of . 


the cost, of the particular property” instead of to the “cost of the particular property”. 


andes Sibeselion 176) pecans of ‘subsection 121d a 


S. 127(27)(f)(ii)(C) 


paragraphs: 12727)(b) and (c) are amended to provide that the reference 
a qualified expenditure included in a taxpayer’s investment tax credit be 
read without oes to — 127(26) relating to kes amounts. : 


Application Bolicles: SR&ED 2005-01: Shared-use eauiphodat. ” 


(d) in the year and after February 23, 1998, the taxpayer con- 
verts to commercial use, or disposes of without having previ- 
ously converted to commercial use, the particular property or an- 
other property that incorporates the particular property, 


there shall be added to the taxpayer’s tax otherwise payable under 
this Part for the year the lesser of the amount that can reasonably be 
considered to be included in computing the taxpayer’s investment 
tax credit in respect of the particular property and the amount that is 
the percentage (described in paragraph (c)) of 


(e) if the particular property or the other property is disposed of 
to a person who deals at arm’s length with the taxpayer, the pro- 
ceeds of disposition of that property, and 


(f) in any other case, the fair market value of the particular pro- 
perty or the other property at the time of the conversion or 
disposition. 

Proposed Amendment — 127(27) after (d) 


there shall be added to the taxpayer’s t tax oshewise payable under 
this Part for the year the: lesser 0 


(e) the. amount, that can ‘reasonably. ce considered to be in- 
- led in the ta» vestment tax credit at the end of any | 
_ taxation year, or that would be so included. if this Act were 
_ read without reference to sypeection (26), in inti of the Pah 
ticular property, and 


' (f) the amount: that is the percentane a that is the sum ne each - 

“percentage described in paragraph (c) that has been applied to 
compute the taxpayer’s investment tax Sea | in respect of the 
parueular property — of bo 


_ @) in the case where the particular property or the other 
property is disposed of to a ine who deals at arm’ Ss 
length with the taxpayer, 


(A) the proceeds of disposition of the iene if the 
property _ a 
(I) is the particular property rind is neither first term 
_ shared-use equipment nor second term shared-use 
- equipment, or a ae 


- (ID is the other property, 


(B) 25% of the proceeds ‘of disposition of the property, 
ifthe property is the particular property, is first term 
| shared-use equipment and i is Aor second term: shared-use 
equipment, and 


- (C) 50% of the proceeds: of Src of the property, 
_ if the property is the particular poe and is second 
term shared-use equipment, and - 


(ii) in the case where the particular’ property or the other 
.. property is converted to commercial use or is disposed of to 
a person who does not deal at arm’s length with the 
taxpayer, ie 
es the fair market voli of the property, if the property 


_ (I) is the particular property and is neither first term 
shared-use equipment nor second term shared-use 
equipment, or : 


(iD) is the other property, 
‘(B) 25% of the fair market value of the property at the 


time of its conversion or disposition, if the particular 
property is first term shared-use equipment and is not 


“second term shared-use equipment, and 
(C) 50% of the fair market [value] of the property at the 
time of its conversion or disposition, if the particular 
. property is second term shared-use equipment. 


ke 
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Related Provisions: 37(1)(c.2) — Deduction allowed in subsequent year; 
127(28) — Recapture of ITC of partnership; 127(29) — Recapture of ITC of allocating 
taxpayer; 127(32) — Meaning of “cost of the particular property”; 127(33)— No ap- 
plication to certain non-arm’s length transfers; 127(36) — Transitional application of 
20-year recapture carryforward; 149(10)(c) — Where corporation becomes or ceases to 
be exempt. 


History: Subsec. 127(27) added by 1999, c. 22, subsec. 48(2), applicable to disposi- 
tions and conversions of property that occur after February 23, 1998. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit: 
SR&ED 2002-02R2: Experimental production and commercial production with experi- 
mental development work — allowable SR&ED expenditures; SR&ED 2005-01: 
Shared-use equipment. 


(27.1) Recapture of investment tax credit — child care 
space amount — There shall be added to a taxpayer’s tax other- 
wise payable under this Part for a particular taxation year, the total 
of all amounts each of which is an amount determined under sub- 
section (27.12) in respect of a disposition by the taxpayer in the 
particular taxation year of a property a percentage of the cost of 
which can reasonably be considered to have been included in the 
child care space amount of the taxpayer for a taxation year, if the 
property was acquired in respect of a child care space that was cre- 
ated at a time that is less than 60 months before the disposition. 


Related Provisions: 20(1)(nn.1) — Deduction in subsequent’ year; 127(27.11) — 
Deemed disposition of child care space; 127(28.1) — Recapture for partnership. 


History: Subsec. 127(27.1) added by 2007, c. 35, subsec. 43(16), applicable after 
March 18, 2007. 


(27.11) Disposition — For the purpose of subsection (27.1), 


(a) if a particular child care space, in respect of which any 
amount is included in the child care space amount of a taxpayer 
or a partnership for a taxation year or a fiscal period, ceases at 
any particular time to be available, the child care space is, ex- 
cept where the child care space has been disposed of by the tax- 
payer or the partnership before the particular time, deemed to be 
a property 


(i) disposed of by the taxpayer or the partnership, as the case 
may be, at the particular time, 


(ii) a percentage of the cost of which can reasonably be con- 
sidered to be included in the child care space amount of the 
taxpayer or the partnership, as the case maybe, for a taxation 
year or a fiscal period, and 


(iii) acquired in respect of a child care space that was created 
at the time the child care space was created, 


(b) child care spaces that cease to be available are deemed to so 
cease in reverse chronological order to their creation, and 


(c) a property acquired by a taxpayer or a partnership in respect 
of a child care space is deemed to be disposed of by the taxpayer 
or the partnership, as the case may be, in a disposition described 
in clause (27.12)(b)(ii)(B) if the property is leased by the tax- 
payer or the partnership to a lessee for any purpose or is con- 
verted to a use by the taxpayer or the partnership other than to a 
use for the child care space. 

History: Subsec. 127(27.11) added by 2007, c. 35, subsec. 43(16), applicable after 

March 18, 2007. 


(27.12) Amount of recapture — For the purposes of subsection 
(27.1) and (27.11), the amount determined under this subsection in 
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respect of a disposition of a property by a taxpayer or a partnership 
is, ; 
(a) where the property disposed of is a child care space, the 
amount that can reasonably be considered to have been included | 
under paragraph (a.5) of the definition “investment tax credit’ in | 
subsection (9) in respect of the taxpayer or partnership in respect 
of the child care space, and 


(b) in any other case, the lesser of, 


(i) the amount that can reasonably be considered to have | 
been included under paragraph (a.5) of the definition “‘invest- | 
ment tax credit” in subsection (9) in respect of the taxpayer | 
or partnership in respect of the cost of the property, and 


(ii) 25% of 
(A) if the property, or a part of the property, is disposed 
of to a person who deals at arm’s length with the taxpayer 


or the partnership, the proceeds of disposition of the pro- | 
perty, or of the part of the property, and e | 
(B) in any other case, the fair market value of the property 
or of the part of the property, at the time of the | 
disposition. | 
Related Provisions: 127(28.1) — Recapture for partnership. ) 


History: Subsec. 127(27.12) added by 2007, c. 35, subsec, 43(16), applicable after 
March 18, 2007. 


(28) Recapture of investment tax credit of partnership — 
For the purpose of computing the amount determined under subsec- 
tion (8) in respect of a partnership at the end of a particular fiscal 
period, where | 


(a) a particular property, the cost of which is a qualified expen- 
diture, is acquired by the partnership from a person or partner- 
ship in the particular fiscal period or in any of the 10 preceding — 
fiscal periods of the partnership, | 


(b) the cost of the particular property is included in an amount, a 
percentage of which can reasonably be considered to have been 
included in computing the amount determined under subsection 
(8) in respect of the partnership at the end of a fiscal period, and 


(c) in the particular fiscal period and after February 23, 1998, 
the partnership converts to commercial use, or disposes of with- 
out having previously converted to commercial use, the particu- 
lar property or another property that incorporates the particular 
property, 
there shall be deducted in computing the amount determined under 
subsection (8) in respect of the partnership at the end of the particu- 
lar fiscal period the lesser of 


(d) the amount that can reasonably be considered to have been 
included in respect of the particular property in computing the 
amount determined under subsection (8) in respect of the part- 
nership, and 


(e) the percentage (described in paragraph (b)) of 


(i) where the particular property or the other property is dis- 
posed of to a person who deals at arm’s length with the part- 
nership, the proceeds of disposition of that property, and 


(ii) in any other case, the fair market value of the particular 
property or the other property at the time of the conversion or 
disposition. 
Related Provisions: 127(30)— Addition to tax where ITC goes negative; 
127(32) — Meaning of “cost of the particular property”; 127(33) — No application to 
certain non-arm’s length transfers; 127(36) — Transitional application of 20-year re- 
capture carryforward. . 


History: Subsec. 127(28) added by 1999, c. 22, subsec. 48(2), applicable to disposi-_ 
tions and conversions of property that occur after February 23, 1998. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit; 
SR&ED 2002-02R2: Experimental production and commercial production with experi-. 
mental development work — allowable SR&ED expenditures. 


(28.1) Recapture of partnership’s investment | tax 
credits — child care property — For the purpose of computing 
the amount determined under subsection (8) in respect of a partner-. 
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ship at the end of a particular fiscal period of the partnership, there 
shall be deducted the total of all amounts, each of which is an 
amount determined under subsection (27,12) in respect of a disposi- 
tion by the partnership in the particular fiscal period of a property a 
percentage of the cost of which can reasonably be considered, to 
have been included in the child care space amount of the partner- 
ship for a fiscal period, if the property was acquired in respect of a 
child care space that was created at a time that is less than 60 
months before the disposition. 


Related Provisions: 20(1)(nn.1) — Deduction in subsequent year; 127(30) — Addi- 
tion to tax. 


History: Subsec. 127(28.1) added by 2007, c. 35, subsec, 43(17), applicable after 
March 18, 2007. 


(29) Recapture of investment tax credit of allocating tax- 
payer — Where ic 


(a) a taxpayer acquired a particular property from a person or 
partnership in a taxation year or in any of the 10 preceding taxa- 
tion years, ; 


(b) the cost of the particular property was a qualified -expendi- 
ture to the taxpayer, 


(c) all or part of the qualified expenditure can reasonably be 
considered to have been the subject of an agreement made under 
subsection (13) by the taxpayer and another taxpayer (in this 
subsection referred to as the “transferee”), and 


(d) in the year and after February 23, 1998, the taxpayer con- 
verts to commercial use, or disposes of without having previ- 
ously converted to commercial use, the particular property or an- 
other property that incorporates the particular property, 


there shall be. added to the taxpayer’s tax otherwise payable under 
this Part for the year the lesser of 


(e) the amount that can reasonably be considered to have been 
included in computing the transferee’s investment tax credit’in 
respect of the qualified expenditure that was the subject of the 
agreement, and 


(f) the amount determined by the formula 


AxXB=C 
where 


A ‘is the percentage applied by the transferee in determining its 
investment tax credit in respect of the qualified expenditure 
that was the. subject.of the agreement, 


B is 
(i) where the particular property or the other property is 


disposed of to a person who deals at arm’s length with the 
taxpayer, the proceeds of disposition of that property, and 


(ii) in any other case, the fair market value of the particu- 
lar property or the other property at the time of the con- 
version or disposition, and 


C is the amount, if any, added to the taxpayer’s tax payable 
under subsection (27) in respect of the particular property. 


Related Provisions: 37(1)(c.2) — Deduction” allowed in ‘subsequent year; 
127(32) — Meaning of “cost of the particular property”; 127(33) — No application to 
certain non-arm’s length transfers; 127(36) — Transitional application of 20-year re- 
capture carryforward; 257 — Formula’ cannot calculate to less than zero. 


History: Subsec. 127(29) added by 1999, c. 22, subsec. 48(2), applicable. to disposi- 
tions and conversions of property that occur after February 23, 1998. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit, 
SR&ED 2002-02R2: Experimental production and commercial production with experi- 
mental development work — allowable SR&ED expenditures. 


(30) Addition to tax — Where a taxpayer is a member of a part- 
nership at the end of a fiscal period of the partnership, there shall be 
added to the taxpayer’s tax otherwise payable under this Part for the 
taxpayer’s taxation year in which that fiscal period ends the amount 


S. 127(33) 


that can reasonably be considered to be the taxpayer’s share of the 
amount, if any, by which 


(a) the total of 


(i) the total of all amounts each of which is’ the lesser of the 
amounts described in paragraphs (28)(d) and (e) in respect of. 
the partnership in respect of the fiscal period, 


_ (ii) the total of all amounts each of which is the lesser of the 
amounts described in paragraphs (35)(c) and (d) in respect of 
the partnership in respect of the fiscal period, and 


(iii) the total of all amounts each of which is an amount re- 
quired by subsection (28.1) to’be deducted in computing the 
amount determined in respect of the partnership in respect of 
the fiscal period under subsection (8), 


exceeds 


(b) the amount that would be determined in respect of the part- 
nership under. subsection (8) if that subsection were read without 
reference to subsections (28), (28.1), and (35). 
Related Provisions: 37(1)(c.3)— Deduction allowed. in subsequent year; 
53(1)(e)(xiii) — Addition to adjusted cost base of partnership interest, 127(31) — 
Tiered partnership. 
History: Subsec. 127(30) amended by 2007, c. 35, subsec. 43(18), applicable after 
March 18, 2007. It formerly read: 
(30) Where a taxpayer is a member of a partnership and the total of 
(a) the total of all amounts each of which: is the lesser of the amounts de- 
scribed in paragraphs (28)(d) and (e),in respect of a property of the partner- 
ship, and 
(b) the total of all amounts each of which is the lesser of the amounts de- 
scribed in paragraphs (35)(c) and (d) in respect of a property of the 
partnership, 
exceeds the amount that would be determined in respect of the partnership under 
subsection (8) if that subsection were read without reference ‘to subsections (28) 
and (35), the portion of the excess that can reasonably be considered to be the 
taxpayer’s share of the excess shall be added to the taxpayer’s tax otherwise 
payable under this Part for the year. 


Subsec. 127(30) added by 1999, c. 22, subsec. 48(2), applicable to dispositions and 
conversions of property that occur after February 23, 1998. : 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(31) Tiered partnership — Where a taxpayer is a member of a 
particular partnership that is a member of another partnership. and 
an amount would be added to.the particular partnership’s tax paya- 
ble under this Part for the year pursuant to subsection (30) if the 
particular partnership were a person and its fiscal period were: its 
taxation year, that amount is deemed to be an amount that is the 
lesser of the amounts described in paragraphs (28)(d) and (e), in 
respect of a property of the particular partnership, that is required 
by subsection (28) to be deducted in computing the amount under 
subsection (8) in réspect of the particular partnership at the end of 
the fiscal period. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(32) Meaning of cost — For the purposes of subsections (27), 
(28) and (29), “cost of the particular property” to a taxpayer shall 
not exceed the amount paid by the taxpayer to acquire the particular 
property from a transferor of the particular property and, for greater 
certainty, does not include amounts paid by the taxpayer to main- 
tain, modify or transform the particular property. 

Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(33) Certain non-arm’s length transfers — Subsections (27) 
to (29);(34) and (35) do not apply to a taxpayer or partnership (in 
this subsection referred to as the “transferor”) that disposes of a 
property. to a person, or partnership (in this subsection and subsec- 
tions (34) and (35), referred. to, as, the “purchaser’’), that does. not 
deal at arm’s length with the transferor, if the purchaser acquired 
the property in circumstances where the cost of the property to the 
purchaser would have been an expenditure of the purchaser de- 
scribed in subclause 37(8)(a)(ii)(A)(I) or (B)CID but for subpara- 
graph 2902(b)(iii) of the Income Tax Regulations. 

Related Provisions: 127(34), (35) — Recapture on disposition or conversion to 
commercial use. i 
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Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(34) Recapture of investment tax credit — Where, at any par- 
ticular time in a taxation year and after February 23, 1998, a pur- 
chaser (other than a partnership) converts to commercial use, or dis- 
poses of without having previously converted to commercial use, a 
property 
(a) that was acquired by the purchaser in circumstances de- 
scribed in subsection (33) or that is another property. that incor- 
porates a property acquired in such circumstances; and 


(b) that was first acquired, or that incorporates a property that 
was first acquired, by a person or partnership (in this subsection 
referred to as the “original user”) with which the purchaser did 
not deal at arm’s length at the time at which the purchaser ac- 
quired the property, in the original user’s taxation year or fiscal 
period that includes the particular time (on the assumption that 
the original user had such a taxation year or fiscal period) or in 
any of the original user’s 10 preceding taxation years or fiscal 
periods, 


there shall be added to the purchaser’s tax otherwise payable under 
this Part for the year the lesser of 


(c) the amount 


(i) included, in respect of the property, in the investment tax 
credit of the original user, or 


(ii) where the original user is a partnership, that can reasona- 
bly be considered to have been included in respect of the pro- 
perty in computing the amount determined under subsection 
(8) in respect of the original user, and 


(d) the amount determined by applying the percentage that was 
applied by the original user in determining the amount referred 
to in paragraph (c) to 


(i) if the property or the other property is disposed of to a 
person who deals at arm’s length with the purchaser, the pro- 
ceeds of disposition of that property, and 


(ii) in any other case, the fair market value of the property or 
the other property at the time of the conversion or 
disposition. 
Related Provisions: 37(1)(c.2) — Deduction allowed in subsequent — year; 
127(33) —No application to certain non-arm’s length transfers; 127(36) — Transi- 
tional application of 20-year recapture carryforward; 149(10)(c) — Where corporation 
becomes or ceases to be exempt. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 


(35) Recapture of investment tax credit — Where, at any par- 
ticular time in a fiscal period and after February 23, 1998, a pur- 
chaser is a partnership that converts to commercial use, or disposes 
of without having previously converted to commercial use, a 
property 
(a) that was acquired by the purchaser in circumstances. de- 
scribed in subsection (33) or that is another property that incor- 
porates a property acquired in such circumstances, and 


(b) that was first acquired, or that incorporates a property that 
was first acquired, by a person or partnership (in this subsection 
referred to as the “original user”) with which the purchaser did 
not deal at arm’s length at the time at which the purchaser ac- 
quired the property, in the original user’s taxation year or fiscal 
period that includes the particular time (on the assumption that 
the original user had such a taxation year or fiscal period) or in 
any of the original user’s 10 preceding taxation years or fiscal 
periods, 


there shall be deducted in computing the amount determined under 
subsection (8) in respect of the purchaser at the end of the fiscal 
period the lesser of 


(c) the amount 


(i) included, in respect of the property, in the investment tax 
credit of the original user, or 


(ii) where the original user is a partnership, that can reasona- 
bly be considered to have been included in respect of the pro- 
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perty in computing the amount determined under subsection’ 
(8) in respect of the original user, and i 


(d) the amount determined by applying the percentage that was — 

applied by the original user in determining the amount referred 

to in paragraph (c) to ‘ 
(i) if the property or the other property is disposed of to a 
person who deals at arm’s length with the purchaser, the pro- 
ceeds of disposition of that property, and 


(ii) in any other case, the fair market value of the property or. 

the other property at the time of the conversion or 

disposition. 
Related Provisions: 127(30)— Addition to tax where ITC goes negative; 
127(33) —No application to certain non-arm’s length transfers; 127(36) — Transi- 
tional application of 20-year recapture carryforward. . 


History [subsecs. 127(31)—(35)]: Subsecs. 127(31) to (35) added by 1999, c. 5) | 
subsec, 48(2), applicable to dispositions and conversions of property that occur after 
February 23, 1998. 


(36) Transitional application of investment tax credit re- 
capture — For the purpose of applying each of subsection (27) or 
(29) in respect of a taxpayer, subsection (28) in respect of a partner- 
ship or subsection (34) or (35) in respect of a purchaser and an orig- 
inal user, as the case may be, (which taxpayer, partnership or origi- 
nal user is, in this subsection, referred to as the “taxpayer”), the 
reference to “10” in that subsection is to be read as a reference to 
the number that is the lesser of 


(a) 20, and 


(b) the number that is the total of 10 and the number of taxation 
years or fiscal periods, as the case may be, by which the number 
of taxation years or fiscal periods of the taxpayer that have en- 
ded after 1997 exceeds 11. 


History: Para. 127(36)(b) amended by 2009, c. 2, subsec. 40(10) to substitute “1997” 
for “2005”, applicable in respect of 2008 et seq. 


Subsec. 127(36) added by 2006, c. 4, subsec. 75(5), applicable to.2006 et seq. 


Selected Cases [s. 127]: Longley v. MNR, [2000] 2 C.T.C. 382 (BC CA); aff’ g 
[1999] 3 C.T.C. 108 (BC SC) (Minister held liable for damages and punitive damages 
where acting in bad faith against legal advice received). 


Definitions [s. 127]: “acquired” — 256(7)-(9); “active business” — 248(1); “ad- 
justed selling cost”, “adjusted service cost” — 127(11.7); “advantage” — 248(32); “al- 
lowable capital loss” — 38(b), 248(1); “amount” — 127(11.6), 248(1); “annual invest- 
ment tax credit limit”, “apprenticeship expenditure”, “approved project”, “approved 
project property” — 127(9); “arm’s length” — 251(1); “assessment” — 248(1); “assis- 
tance” — 79(4), 125.4(5), 248(16), (16.1), (18), (18.1); “associated” — 127(10.22), 
(10.23), 256; “at-risk amount” — 96(2.2), 127(8.5); “available for use’ — 13(27)-(32), 
248(19); “bank” — 248(1); “beneficially interested” — 248(25): “business” — 248(1); 
“calendar year” — Interpretation Act 37(1)(a); “Canada” — 37(1.3), 127(9)“qualified 
property”(d), 255, Interpretation Act 35(1); ‘“Canadian-controlled private corpora- 
tion” — 125(7), 136(1), 248(1); “Canadian field processing” — 248(1); “Canadian ex- 
ploration expense” — 66.1(6), 248(1); ‘Canadian partnership” — 102(1), 248(1); 
“Cape Breton” — 127(9); “capital cost” — 13(7.1)-(7.4), 127(11.1)(a), (b); “capital 
gain” — 39(1)(a), 248(1); “capital property” — 54, 248(1); “carrying on a business in 
Canada”, “carrying on business in Canada” — 253; “certified property”, “child care 
space amount” — 127(9); “contract payment” — 127(9), (25); “control” — 256(6)-(9); 
“controlled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); 
“cost” — 127(11.8)(a); “cost of the particular property” — 127(32); “credit union” — 
137(6), 248(1); “depreciable property” — 13(21), 248(1); “disposition” — 127(27.11), 
248(1); “eligible amount” — 248(31), (41); “eligible apprentice”, “eligible child care 
space expenditure” — 127(9); “eligible salary and wages” — 127(9), (11.4); “eligible 
taxpayer” — 127(9); “employed”, “employee”, “employer”, “employment”, “exempt 
income” — 248(1),; “expenditure” — 127(11.6), (26); “expenditure — limit” — 
127(10.2), (10.21); “farm. loss” —111(8), 248(1); “filing-due date? — 127(23), 
248(1); “first period” — 127(9)“first-term shared-use-equipment”; “first-term shared- 
use-equipment” — 127(9); “fiscal period” — 249(2)(b), 249.1; “flow-through mining 
expenditure” — 127(9), (11.1)(c.2);, “Gaspé Peninsula”, “government assistance” — 
127(9); “incurred” — 127(26); “individual” — 248(1); “inter vivos trust’ — 108(1), 
248(1); “investment tax credit’ — 127(9), 248(1): “legislature” — Interpretation Act 
35(1); “limited partner” — 96(2.4), 127(8.5); “manufacturing or processing” — 
127(11)(a); “mineral resource” — 248(1); “minimum amount” — 127.51; . “Min- 
ister” — 248(1); “monetary contribution” — 127(4.1), Canada Elections Acts. 2(1); 
“month” — Interpretation Act 35(1);, “nominee” — Senate Appointments Confirmation 
Act s. 2(1); “non-capital loss” — 111(8), 248(1); “non-government assistance”, “non- 
qualifying corporation” — 127(9); “non-resident” — 248(1); “oil or. gas well’? — 
248(1), “permanent establishment” — Reg. 8201; “person” — 248(1); “pre-production 
mining expenditure” — 127(9); “prescribed” — 248(1); “prescribed proxy amount” — 
Reg. 2900(4)-(8); “property” — 248(1); “province” — Interpretation Act 35(1); “pur- 
chaser’ — 127(33); “purposes” — 127(11)(b); “qualified Canadian exploration expen- 
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diture” — 127(9), (11.1)(c.1); “qualified construction equipment” — 127(9); “qualified 
expenditure” — 127(9), (14), (24); “qualified property”, “qualified small-business pro- 
perty”, “qualified transportation equipment” — 127(9); “record” — 248(1); “refund- 
able Part VII tax on hand” — 192(3), 248(1); “regulation” — 248(1); “related” — 
251(2)-(6); “resident in Canada” — 250; “SR&ED qualified expenditure pool” — 
127(9), (14); “salary or wages” — 248(1); “scientific research and experimental devel- 
opment’ — 37(13), 248(1); “‘second-term shared-use-equipment” — 127(9); “series of 
transactions” — 248(10); “service” — 127(11.8)(c); “share”, “shareholder” — 248(1); 
“specified child care start-up expenditure” — 1279); “specified future tax conse- 
quence”, “specified member” — 248(1); “specified percentage’’; “specified property”, 
“specified sampling”, “super-allowance benefit amount” — 127(9);. “tar sands” — 
248(1); “‘tax’ otherwise payable” — 117(1), 120(4); “tax payable” — 248(2), “taxable 
capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxable supplier” — 127(9); “taxation year” — 
127(23), 249;. “taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); “trans- 
feree” — 127(13), (20), (29); “transferor” — 127(13), (33); “trust” — 104(1), 248(1), 
(3); “undepreciated capital cost” — 13(21), 248(1); “writing” — Interpretation Act 
35(1). 


127.1 (1) Refundable investment tax credit — Where a tax- 
payer (other than a person exempt from tax under:section 149) files 


(a) with the taxpayer’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph 
128(2)(f) or subsection 150(4)) for a taxation year, or 


(b) with a prescribed form amending a return referred to in para- 
graph (a) 
a prescribed form containing prescribed information, the taxpayer is 
deemed to have paid on the taxpayer’s balance-due day for the year 
an amount on account of the taxpayer’s tax payable under this Part 
for the year equal to the lesser of 


(c) the taxpayer’s refundable investment tax credit for the year, 
and 


(d) the amount designated by the taxpayer in the prescribed 

form. 
Related Provisions: 13(24) — Acquisition of control — limitation re calculation of 
refundable investment tax credit; 127(14) — Identification of amounts transferred as 
current or capital; 127.1(3) Refundable ITC deemed claimed under 127(5); 
152(1) — Assessment; 157(3)(e) — Reduction in monthly corporate instalments to re- 
flect credit; 160.1 — Where excess refunded; 164(1)(a) — Refunds; 220(6) — Assign- 
ment of refund by corporation permitted; 256(2.1) — Anti-avoidance. 


History: Para. 127.1(1)(a) amended by 1998, c. 19, s. 147, applicable to taxation years 
that begin after April 26, 1995, Para. 127.1(1)(a) formerly read: 


(a) with the taxpayer’s return of income (other than a return of income filed 
under subsection 70(2) or 104(23), paragraph 128(2)(e) or subsection 150(4)) 
under this Part for a taxation year, or 


The portion of subsec, 127.1(1) between paras. (b) and (c) amended by 19977, c. 25, 
subsec. 36(1), applicable to taxation years that end after February 22; 1994. This por- 
tion formerly read: 


a prescribed form containing prescribed information, the taxpayer shall be 
deemed to have paid, on the day on which the return referred to in paragraph (a) 
or the form referred to in paragraph (b), as the case may be, is filed, an amount, 
on account of the taxpayer’s tax under this Part for the year, equal to the lesser of 


Selected Cases [subsec. 127.1(1)]: Perfect Fry Co. v. R., [2007] 3 C.T.C. 2365 
(TCC) (Refund of ITCs arises under provision, not normal period of reassessment). 


Application Policies: SR&ED 96-03: Claimants’ entitlements and responsibilities; 
SR&ED 96-05: Penalties under subsec. 163(2). 


CRA Audit Manual: 11.3.4: Tax credits. 
Forms: RC4290: Refunds for small business R&D [guide]; T4052: An introduction to 
the SR&ED program [guide]. 
(2) Definitions — In this section, 
“excluded corporation” for a taxation year means a corporation 
that is, at any time in the year, 
(a) controlled directly or indirectly, in any manner whatever, by 
(i) one or more persons exempt from tax under this Part by 
virtue of section 149, 
(ii) Her Majesty in right of a province, a Canadian munici- 
pality or any other public authority, or 
(iii) any combination of persons each of whom is a person 
referred to in subparagraph (i) or (ii), or 
(b) related to any person referred to in paragraph (a); 
Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


S. 127.1(2) qua 


“qualifying corporation’ for a particular taxation year that ends in 
a calendar year means a particular corporation that is a Canadian- 
controlled private corporation in the particular taxation year the tax- 
able income of which for its immediately. preceding taxation 
year — together with, if the particular corporation is associated in 
the particular taxation year with one or more other corporations (in 
this subsection referred to as “‘associated corporations”), the taxable 
income of each associated corporation for its last taxation year that 
ended in the preceding calendar year (determined before taking into 
consideration the specified future tax consequences for that last 
year) — does not exceed the qualifying income limit of the particu- 
lar corporation for the particular taxation year, 


Related Provisions: 87(2)(00), (00.1) — Effect of amalgamation; 88(1)(e.9) — 
Winding-up; 127.1(2.01) — Additional refundable amount for corporation that is not a 
qualifying corporation; 127.1(2.2), (2.3) — Venture capital investors — exclusion from 
associated-corporation rules; 127.1(4) — Where CCPC has taxation year less than 51 
weeks; 136(1) Cooperative can be private ‘corporation for 127.1; 137(7) — Credit 
union can be private corporation for 127.1. 


History: The definition “qualifying corporation” in subsec. 127.1(2) amended by 
2009, c. 2, subsec. 41(1), applicable to taxation years that end after February 25, 2008. 
It formerly read: 


“qualifying corporation” for a particular taxation year that ends in a calendar 
year means 


(a) a corporation that is a Canadian-controlled. private corporation through- 
out the particular year (other than a corporation associated with another cor- 
poration in the particular year) the taxable income of which for its immedi- 
ately preceding taxation year (determined before taking into consideration 
the specified future tax consequences for that preceding year) does not ex- 
ceed its business limit for that preceding year, or 


(b) a corporation that is a Canadian-controlled private corporation through- 
out the particular year and associated with another corporation in the particu- 
lar year, where the total of all amounts each of which is the taxable income 
of the corporation or such an associated corporation for its last taxation year 
that ended in the preceding calendar year (determined before taking into 
consideration the specified future tax consequences for that last year) does 
not exceed the total of all amounts each’of which is the business limit of the 
corporation or such, an associated corporation for that last year; 


The definition “qualifying corporation” in subsec. 127.1(2) amended by 1997, c. 25, 
subsec. 36(2), applicable to taxation years that begin after 1995. It formerly read: 


“qualifying corporation” for a particular taxation year means a corporation that 
is, throughout the particular year, a Canadian-controlled private corporation the 
taxable income of which for its preceding taxation year or, if it is associated with 
one or more other corporations in the particular year, the taxable income of the 
corporation for its last taxation year ending in the preceding calendar year plus 
the taxable incomes of all such other corporations for their last taxation years 
ending in the preceding calendar year, does not exceed the total of the business 
limits (as determined under section 125) of the corporation and the other corpo- 
rations for those preceding years, except that for a particular taxation year that 
begins before 1996 the total of the business limits shall be determined under 
section 125 as that section read in its application to taxation years ending before 
July 1994; 


The definition “qualifying corporation” in subsec. 127.1(2) amended by 1995, c. 3, s. 
38, applicable to taxation years that end after June 1994. The definition formerly read: 


“qualifying corporation” for a particular taxation year means a corporation that 
is, throughout the particular year, a Canadian-controlled private corporation 
whose taxable income for the immediately preceding taxation year together with 
the taxable incomes of all corporations with which it was associated in the par- 
ticular year for their taxation years ending in the calendar year immediately pre- 
ceding the calendar year in which the particular year of the corporation ended 
does not exceed the total of the business limits (as determined under section 125) 
of the corporation and the associated corporations for those preceding years; 


“qualifying income limit” of a corporation for a particular taxation 
year is the amount determined by the formula 


$500,000. x [($40 million — A)/$40 million] 

where 

A is 
(a) nil, if $10 million is greater than or equal to the amount 
(in paragraph (b) referred to as the “taxable capital amount”) 
that is the total of the corporation’s taxable capital employed 
in Canada (within the meaning assigned by section 181.2 or 
181.3) for its immediately preceding taxation year and the 
taxable capital employed in Canada (within the meaning as- 
signed by section 181.2 or 181.3) of each associated corpora- 
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tion for the associated corporation’s last taxation year that 
ended in the last calendar year that ended ‘before the end of 
the particular taxation year, or 
(b) in any other case, the lesser of $40 million and the 
amount by which the taxable capital amount exceeds $10 
million; 

History: The definition “qualifying income limit” in subsec. 127.1(2) added by 2009, 


that 


(a) for taxation years that include February 26, 2008, the formula and. the descrip- 
tion of A in the definition shall be read as follows: : 


A + [($400,000 x [($40 million — B)/$40 million} — A) x (C/D)] 
where 


A. is the business limit of the corporation for the particular taxation year 
determined in accordance with section 125 — together with, if the par- 
ticular corporation is associated in the particular taxation year with one 
or more other corporations the business limit of each of those associated 
corporations for its last taxation year that ends in the particular taxation 
year (determined in accordance with section 125), 


B is 


(a) nil, if $10 million is greater than or equal to the amount (in para- 
graph (b) referred to as the “taxable capital amount’) that is the total 
of the corporation’s taxable capital employed in Canada (within the 
meaning assigned by section 181.2 or 181.3) for its immediately 
preceding taxation year and the taxable capital employed in Canada 
(within the meaning assigned by section 181.2 or 181.3) of each 
associated corporation for the associated corporation’s last taxation 
year that ended in the last calendar year that ended before the end of 
the particular taxation year, or 


(b) in any other case, the lesser of $40 million and the amount by 
which the taxable capital amount exceeds $10 million, 


C__ is the number of days in the particular taxation year that are after Febru- 
ary 25, 2008, and 


Dis the total number of days in the particular taxation year; 


(b) for taxation years that begin after February 26, 2008 and end before 2010, the 
reference to “$500,000” in the formula shall be read as a reference to “$400,000”; 
and 


— spect of the total determined under paragraph (d), and 


for the year) that can reasonably be considered to be in re- 


(ii) the portion of the total of all amounts required by subsec- 
tion 127(6) or (7) to be deducted in computing the taxpayer’s 
investment tax credit at the end of the year that can reasona+ 
bly be considered to be in respect of the total determined 
under paragraph (d), ' 


c. 2, subsec. 41(2), applicable to taxation years that end after February 25, 2008, except plus, where the taxpayer isa qualifying corporation (other than an 
excluded corporation) for the year, the amount, if any, by which 


(f) the total of 


(i) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s invest- 
ment tax credit at the end of the year that is in respect of 
qualified expenditures (other than expenditures of a capital 
nature) incurred by the taxpayer in the year, and 

(ii) all amounts determined under paragraph (a.1) of the defi- 
nition “investment tax credit” in subsection 127(9) in respect 
of expenditures for which an amount is included in subpara- 
graph (i) 


exceeds 
(g) the total of 


(i) the portion of the total of all amounts deducted by the 
taxpayer under subsection 127(5) for the year or a preceding 
taxation year (other than an amount deemed by subsection 
(3) to be so deducted for the year) that can reasonably be 
considered to be in respect of the total determined under par- 
agraph (f), and 

(ii) the portion of the total of all amounts required by subsec- 
tion 127(6) to be deducted in computing the taxpayer’s in- 
vestment tax credit at the end of the year that can reasonably 
be considered to be in respect of the total determined under 
paragraph (f). 


Related Provisions: 88(1)(e.8) — Winding-up; 127(14) — Identification of 
amounts transferred as current or capital; 127.1(2.01) — Addition to refundable invest- 


ment tax credit; 127(10.22), (10.23) — Venture capital investors — exclusion from as- 
(c) for 2010 taxation years that begin before 2010, the reference to “$500,000” in sociated-corporation rules; 256(2.1) — Anti-avoidance; 256(5.1), (6.2) — Controlled 
the formula shall be read as a reference to an amount that is the total of $400,000 directly or indirectly. 


and that proportion of $100,000 that the number of days in the taxation year that 
are in 2010 is of the number of days in the taxation year. 


“refundable investment tax credit” of a taxpayer for a taxation 
year means, in the case of a taxpayer who is 

(a) a qualifying corporation for the year, 

(b) an individual other than a trust, or 


(c) a trust each beneficiary of which is a person referred to in 
paragraph (a) or (b), 


an amount equal to 40% of the amount, if any, by which 


History: Para. (f) of the definition “refundable investment tax credit” in subsec. 
127.1(2) amended by 1996, c, 21, subsec. 31(1), applicable to taxation years that begin 
after 1995. Para. (f) formerly read: 


(f) the total of 


(i) the portion of the amount required by subsection 127(10.1) to be added in 
computing the taxpayer’s investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than expenditures of a capital na- 
ture) incurred in the year, and 


(ii) all amounts determined under paragraph (a) of the definition “investment 
tax credit” in subsection 127(9) in respect of expenditures for which 
amounts are included in subparagraph (i), 


(d) the total of all amounts included in computing the taxpayer’s | The definition “refundable investment tax credit” in subsec. 127.1(2) amended by 
investment tax credit at the end of the year 1994, c. 8, subsec. 16(1), applicable to taxation years ending after December 2, 1992. 


(i) in respect of property (other than qualified small-business 
property) acquired, or a qualified expenditure (other than an 
expenditure in respect of which an amount is included under 
paragraph (f) in computing the taxpayer’s refundable invest- 
ment tax credit for the year) incurred, by the taxpayer in the 
year, or 


(ii) because of paragraph (b) of the definition “investment tax 
credit” in subsection 127(9) in respect of a property (other 
than qualified small-business property) acquired or a quali- 
fied expenditure (other than an expenditure in respect of 
which an amount is included under paragraph (f) in comput- 
ing the taxpayer’s refundable investment tax credit for the 
year) incurred 


exceeds 
(e) the total of 


(i) the portion of the total of all amounts deducted under sub- 
section 127(5) for the year or a'preceding taxation year (other 
than an amount deemed by subsection (3) to be so deducted 
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“refundable investment tax credit” for a taxation year means, 


(a) in the case of a taxpayer who is 
(i) a qualifying corporation for the year, 
(ii) an individual other than a trust, or 


(ili) a trust each beneficiary of which is a person referred to in subpara- 
graph (i) or (ii), 
an amount equal to 40% of the amount, if any, by which 


(iy) the total of all amounts each of which is an amount included in 
computing the taxpayer’s investment tax credit at the end of the year 


(A) in respect of property acquired, or an expenditure made (other 
than a qualified Canadian exploration expenditure or an expenditure 
in respect of which an amount is included under subparagraph (vi) 
or (b)(ii) in computing the taxpayer’s refundable investment tax 
credit for the year), by the taxpayer in the year and after April 19, 
1983, 


(B) pursuant to paragraph (b) of the definition “investment tax 
credit” in subsection 127(9) in respect of a property acquired, or an 
expenditure made (other than a qualified Canadian exploration ex- 
penditure or an expenditure in respect of which an amount is in- 
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cluded under subparagraph (vi) or (b)(ii) in computing the tax- 
payer’s refundable investment tax credit for the year), after. April 
19, 1983, or 


(C) in respect of the taxpayer’s qualified Canadian exploration ex- 
penditure for the year, or pursuant to paragraph (b) of that definition 
in respect of a’ qualified Canadian exploration expenditure for. the 
year, other than an amount included under subparagraph (b)(iii) 


exceeds 
(v) the total of 


(A), such portion of the, total.of all amounts each of which is, an 
amount deducted by the taxpayer under subsection 127(5) for the 
year or a preceding taxation year (other than an amount deemed by 
subsection (3) to be so deducted for the year) as may reasonably be 
considered to be: in respect of the total determined under subpara- 
graph (iv), and 


(B) such portion of the total of all amounts each of which is an 
amount required by subsection 127(6) or (7) to. be deducted in com- 


puting the taxpayer’s, investment tax credit at the end of the year as 


may reasonably be considered to be in respect of the total deter- 
mined under subparagraph (iv), 


plus, in the case of a qualifying corporation for the year, other than an ex- 
cluded corporation for the year, the amount, if any, by which 


(vi) the total of 


(A) the total of all amounts each of which is an amount required by 
subsection 127(10.1) to be added in computing the taxpayer’s in- 
vestment tax credit at the end of the year in respect of an expendi- 
ture, other than an expenditure of a capital nature, made by it after 
May 23, 1985 and in the year, and CERO 


(B) the total of all amounts each of which is an amount determined 
under paragraph (a) of the definition “investment tax credit” in sub- 
section 127(9) in respect of an expenditure for which an amount is 
included in clause (A) 


exceeds 
(vii) the total of 


(A) such portion of the total of all amounts each of which is an 
amount deducted by the taxpayer under subsection 127(5) for the 
year or a preceding taxation year (other than an amount deemed by 
subsection (3) to be so deducted for the year) as may reasonably be 
considered to be in respect of the total determined under subpara- 
graph (vi), and 


(B) such portion of the total of all amounts each of which is an 
amount required by subsection 127(6) to be deducted in computing 
the taxpayer’s investment tax credit at the end of the year as may 
reasonably be considered to be in respect of the total determined 
under subparagraph (vi), and 


(b) in the case of any other taxpayer, the total of 


(i) 20% of the amount; if any, calculated for the year in respect of the 
taxpayer, by which the total determined under subparagraph (a)(iv) in 
respect of property acquired or an expenditure made before 1988, ex- 
ceeds the total determined under subparagraph (a)(v) in respect of pro- 
perty acquired or an expenditure made before 1988, 


(ii) 40% of the amount, if any, by which 


(A) the total of all amounts each of which is an amount included in 
computing the taxpayer’s investment tax credit at the end of the 
year 


(I) in respect of an approved. project property acquired bythe 
taxpayer in the year and before 1988, or 


(IL) pursuant to paragraph (b) of the definition “investment tax 
credit” in subsection 127(9) in respect of an approved project 
property acquired before 1988 


exceeds 
(B) the total of 


(I) such portion. of the total of all amounts each of which is an 
amount deducted by the taxpayer under subsection 127(5) for 
the year or a preceding taxation year (other than an amount 
deemed by subsection (3) to be so deducted for the year) as may 
reasonably be considered to be in respect of the total deter- 
mined under clause (A), and 


(II) such portion of the total of all amounts each of which is an 
amount required by. subsection 127(6) or (7) to be deducted in 
computing the taxpayer’s investment tax credit at the end of the 
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year as. may reasonably be considered to be in respect of the 
total determined. under clause (A), and 


(iii), where’ the taxation, year commences before, 1988, 40%, of the 
amount, if any, by which 


(A) the total of all amounts each of which is an amount included in 
computing the taxpayer’s investment tax credit at the end of the 
year 


(I) in respect of the taxpayer’s qualified Canadian exploration 
expenditure for the year, or 


(II) pursuant to paragraph (b) of the definition “investment tax 
‘credit’ in subsection 127(9) in respect of a qualified Canadian 
exploration expenditure for the year, 


exceeds 
(B) the total of 


(I) such portion of the total of all amounts each of which is an 
amount deducted by the taxpayer under subsection 127(5) for 
the year or a preceding taxation year (other than an amount 
deemed by subsection (3) ‘to be so deducted for the year) as may 
reasonably be considered to be in respect of the total deter- 
mined under clause (A), and 


(II) such portion of the total of all amounts each of which is an 
amount required by subsection 127(6) or (7) to be deducted in 
computing the taxpayer’s investment tax credit at the end of the 
year as may reasonably be considered to be in respect of the 
total determined under clause (A). 


(2.01) Addition to refundable investment tax credit — In the 
case of a taxpayer that is a Canadian-controlled private corporation 
other than a qualifying corporation or an excluded corporation, the 
refundable investment tax credit of the taxpayer for a taxation year 
is 40% of the amount, if any, by which 


(a) the total of 


(i) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s invest- 
ment tax credit at the end of the year that is in respect of 
qualified expenditures (other than expenditures of a current 
nature) incurred by the taxpayer in the year, and 

(ii) all amounts determined under paragraph (a.1) of the defi- 
nition “investment tax credit” in subsection 127(9) in respect 
of expenditures for which an amount is included in subpara- 
graph (i) 


exceeds 
(b) the total of 


(i) the portion of the total of all amounts deducted by the 
taxpayer under subsection 127(5) for the year or a preceding 
taxation year (other than an amount deemed by subsection 
(3) to have been so deducted for the year) that can reasonably 
be considered to be’ in respect of the total determined under 
paragraph (a), and 

(ii) the portion of the total of all amounts required by subsec- 
tion 127(6) to be deducted in computing the taxpayer’s in- 
vestment tax credit at the end of the year that can reasonably 
be considered to be’ in respect of the total determined under 


paragraph (a) 


plus the amount, if any, by which 
(c) the total of 


(i) the portion of the amount required by subsection 
127(10.1) to be added in computing the taxpayer’s invest- 
ment tax credit at the end of the year that is in respect of 
qualified expenditures (other than expenditures of a capital 
nature) incurred by the taxpayer in the year, and 

(ii) all amounts determined under paragraph (a.1) of the defi- 
nition “investment tax credit” in subsection 127(9) in respect 
of expenditures for which an amount is included in subpara- 
graph (i) 


exceeds 
(d) the total of 


(i). the portion of the total of all amounts deducted by. the 
taxpayer under subsection 127(5) for the year or a preceding 
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taxation year (other than an amount deemed by subsection 
(3) to have been so deducted for the year) that can reasonably 
be considered to be in respect of the total determined under 
paragraph (c), and 


(i1) the portion of the total of all amounts required by subsec- 
tion 127(6) to be deducted in computing the taxpayer’s in- 
vestment tax credit at the end of the year that can reasonably 
be considered to be in respect of the total determined under 
paragraph (c). 
Related Provisions: 136(1)— Cooperative can be private corporation for 127.1; 
137(7) — Credit union can be private corporation for 127.1. 


History: Paras. 127.1(2.01)(a), (c) amended by 1996, c. 21, subsecs. 31(2), (3), appli- 
cable to taxation years that begin after 1995. Paras. (a), (c) formerly read: 


(a) the total of 


(i) the portion of the amount required by subsection 127(10.1) to be added in 
computing the taxpayer’s investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than expenditures of a current na- 
ture) incurred in the year, and 


(ii) all amounts determined under paragraph (a) of the definition “investment 
tax credit” in subsection 127(9) in respect of expenditures for which an 
amount is included in subparagraph (i) 


(c) the total of 


(i) the portion of the amount required by subsection 127(10.1) to be added in 
computing the taxpayer’s investment tax credit at the end of the year that is 
in respect of qualified expenditures (other than expenditures of a capital na- 
ture) incurred in the year, and 


(ii) all amounts determined under paragraph (a) of the definition “investment 
tax credit” in subsection 127(9) in respect of expenditures for which an 
amount is included in subparagraph (i) 


Subsec. 127.1(2.01) added by 1994, c, 8, subsec. 16(2), applicable to taxation years 
beginning after 1993. 


(2.1) Application of subsec. 127(9) — The definitions in sub- 
section 127(9) apply to this section. 


Origin of subsec. 127.1(2.1): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsec. 127(9)). 


Selected Cases [subsec. 127.1(2.1)]: Allarcom Pay Television Ltd. v. R., [2000] 1 
C.T.C. 273 (FCA); aff’ g [1996] 3 C.T.C. 2608 (TCC) (Cable TV contracts were supply 
of services, not goods). 


(2.2) Refundable investment tax credit — associated 
CCPCs — If a particular Canadian-controlled private corporation 
is associated with another corporation in circumstances where those 
corporations would not be associated if the Act were read without 
reference to paragraph 256(1.2)(a), the particular corporation has is- 
sued shares to one or more persons who have been issued shares by 
the other corporation and there is at least one shareholder of the 
particular corporation who is not a shareholder of the other corpora- 
tion or one shareholder of the other corporation who is not a share- 
holder of the particular corporation, the particular corporation is not 
associated with the other corporation for the purpose of calculating 
that portion of the particular corporation’s refundable investment 
tax credit that is in respect of qualified expenditures. 

Related Provisions: 127(10.22) — Parallel rule for determining expenditure limit. 


History: Subsec. 127.1(2.2) added by 2005, c. 19, s. 29, applicable to taxation years 
that end after March 22, 2004. 


(2.3) Application of subsec. (2.2) — Subsection (2.2) applies to 
the particular corporation and the other corporation referred to in 
that subsection only if the Minister is satisfied that 


(a) the particular corporation and the other corporation are not 
otherwise associated under this Act; and 


(b) the existence of one or more shareholders of the particular 
corporation who is not a shareholder of the other corporation, or 
the existence of one or more shareholders of the other corpora- 
tion who is not a shareholder of the particular corporation, is not 
for the purpose of satisfying the requirements of subsection (2.2) 
or 127(10.22). 

Related Provisions: 127(10.23) — Parallel rule for determining expenditure limit. 


History: Subsec. 127.1(2.3) added by 2005, c. 19, s. 29, applicable to taxation years 
that end after March 22, 2004. 
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(3) Deemed deduction — For the purposes of this Act, the 
amount deemed under subsection (1) to have been paid by a tax- 
payer for a taxation year shall be deemed to have been deducted by 
the taxpayer under subsection 127(5) for the year. 


(4) Qualifying income limit determined in certain cases — 
For the purpose of the definition of “qualifying corporation” in sub- 
section (2), where a Canadian-controlled private corporation has a 
taxation year that is less than 51 weeks, the taxable income of the 
corporation for the year shall be determined by multiplying that 
amount by the ratio that 365 is of the number of days in that year. 
History: Subsec. 127.1(4) added by 2009, c. 2, s. 29, subsec. 41(3), applicable in re- 
spect of 2008 er seq. 

Definitions. [s. 127.1]: “amount” — 248(1); “associated” — 256; “balance-due 
day” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255, In- 
terpretation Act 35(1); “Canadian-controlled private corporation” — 125(7), 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “employed” — 248(1); “excluded 
corporation” — 127.1(2); “Her Majesty” — Interpretation Act 35(1); “individual” — 
248(1); “investment tax credit” — 127(9), 248(1); “Minister”, “person”, “prescribed”, 
“property” — 248(1); “province” — Interpretation Act 35(1); “qualifying corporation”, 
“qualifying income limit”, “refundable investment tax credit” — 127.1(2); “related” — 
251(2)-(6); “share”, “shareholder”, “specified future tax consequence” — 248(1); “tax- 
able income” — 127.1(4), 248(1); “taxation year’ — 249; “taxpayer — 248(1); 
“trust” — 104(1), 248(1), (3). 

Interpretation Bulletins [s. 127.1]: IT-151R5: Scientific research and experimental 
development expenditures. 


127.2 (1) [Pre-1987] Share-purchase tax credit — There may 
be deducted from the tax otherwise payable under this Part by a 
taxpayer for a taxation year an amount not exceeding the total of 


(a) the taxpayer’s share-purchase tax credit for the year, and 


(b) the taxpayer’s unused share-purchase tax credit for the taxa- 
tion year immediately following the year. 


(2) Persons exempt from tax — Where a taxpayer who was 
throughout a taxation year a person described in any of paragraphs 
149(1)(e) to (y) files with the taxpayer’s return of income under this 
Part for the year a prescribed form containing prescribed informa- 
tion, the taxpayer shall be deemed to have paid, on the day on 
which the return is filed, an amount, on account of the taxpayer’s 
tax under this Part for the year, equal to the taxpayer’s share- 
purchase tax credit for the year. 


(3) Trust — Where, in a particular taxation year of a taxpayer who 
is a beneficiary under a trust, an amount is included in computing 
the share-purchase tax credit of the trust for its taxation year ending 
in that particular taxation year, the trust may, in its return of income 
for its taxation year ending in that particular taxation year, desig- 
nate as attributable to the taxpayer such portion of that amount 


(a) as may, having regard to all the circumstances (including the 
terms and conditions of the trust arrangement), reasonably be 
considered to be attributable to the taxpayer, and 


(b) as was not designated by the trust in respect of any other 
beneficiary of that trust, 


and, where the trust so designates such a portion, an amount equal 
to that portion shall be 


(c) added in computing the share-purchase tax credit of the tax- 
payer for the particular taxation year, and 

(d) deducted in computing the share-purchase tax credit of the 
trust for its taxation year ending in the particular taxation year. 


Related Provisions: 53(2)(h)(iii) — Deduction from cost base of beneficiary’s capi- 
tal interest in a trust. 


(3.1) Exclusion of certain trusts — For the purposes of subsec- 
tion (3), a trust does not include a trust that is 


(a) governed by an employee benefit plan or a revoked deferred 
profit sharing plan; or 


(b) exempt from tax under section 149. 
(4) Partnership — Where, in a taxation year of a taxpayer who is 


a member of a partnership, an amount is included in computing the 
share-purchase tax credit of the partnership for its fiscal period end- 
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ing in that year, such portion of that amount as may reasonably be 
considered to be the taxpayer’s share thereof shall be 


(a) added in computing the share-purchase tax credit of the tax- 
payer for that year; and 


(b) deducted in computing the share-purchase tax credit of the 
partnership for that fiscal period. 


Related Provisions: 53(2)(c)(vii) — Deductions from cost base of partnership 
interest. 


(5) Cooperative corporation — Where at any particular time in 
a taxation year a taxpayer that is a cooperative corporation (within 
the meaning assigned by subsection 136(2)) has, as required by sub- 
section 135(3), deducted or withheld an amount from a payment 
made by it to any person pursuant to an allocation in proportion to 
patronage, the taxpayer may, deduct from the amount otherwise re- 
quired by subsection 135(3) to be remitted to the Receiver General, 
an amount not exceeding the amount, if any, by which 


(a), the amount that would, but.for this subsection, be its share- 
purchase tax credit for the taxation year in which it made the 
payment if that year had ended immediately before the particular 
time 

exceeds 


(b) the total of all amounts each of which is the amount deducted 
by virtue of this subsection from any amount otherwise required 
to be remitted by subsection 135(3) in respect of payments made 
by it before the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount otherwise re- 
quired to be remitted by subsection 135(3) shall be 


(c) deducted in computing the share-purchase tax credit of the 
taxpayer for the taxation year, and 


(d) deemed to have been remitted by the taxpayer to the Re- 
ceiver General on account of tax under this Part of the person to 
whom that payment was made. 


(6) Definitions — In this section, 


“share-purchase tax credit” of a taxpayer for a taxation year 
means the amount determined by the formula 


(A+B)=C 
where 


A is the total of all amounts each of which is an amount designated 
by a corporation under subsection 192(4) in respect of a share 
acquired by the taxpayer in the year where the taxpayer is the 
first person, other than a broker or dealer in. securities, to be a 
registered holder, 


B is the total of all amounts each of which is an amount required 
by subsection (3) or (4) to be added in computing the taxpayer's 
share-purchase tax credit for the year, and 


C the total of all amounts each of which is an amount required by 
subsection (3), (4) or (5) to be deducted in computing the tax- 
payer’s share-purchase tax credit for the year, 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


“unused share-purchase tax credit” of a taxpayer for a taxation 
year means the amount determined by the formula 


A-(B+C) 
where 
A is the taxpayer’s share-purchase tax credit for the year, 


B the taxpayer’s tax otherwise payable under this Part for the year, 
the amount deemed by subsection (2) to have been paid on ac- 
count of the taxpayer’s tax payable under this Part for the year 
or, where Division E.1 is applicable to the taxpayer for the year, 
the amount, if any, by which the taxpayer’s tax otherwise paya- 
ble under this Part for the year exceeds the taxpayer’s minimum 
amount for the year determined under section 127.51, as the case 
may be, and 


S. 127.3(1) 


C is the taxpayer’s refundable Part VII tax on hand at the end of 
the year. 


Related Provisions: 248(1)“unused share-purchase tax credit” — Definition applies 
to entire Act; 257 — Formula cannot calculate to less than zero. 


(7) Definition, of “tax otherwise payable” — In this section, 
“tax otherwise payable’ under this Part by a taxpayer means the 
amount that would, but for this section and section 120.1, be the tax 
payable under this Part by the taxpayer. 


(8) Deemed cost of acquisition — For the purposes of this Act, 
where, at any time in a taxation year, a taxpayer has acquired a 
share and is the first registered holder of the share, other than a 
broker or dealer in securities, and an amount is, at any time, desig- 
nated by a corporation under subsection 192(4).in respect of the 
share, the following rules apply: 


(a) the taxpayer shall be deemed to have acquired the share at a 
cost to the taxpayer equal to the amount by which 


(i) its cost to the taxpayer as otherwise determined 
exceeds 
(ii) the amount so designated in respect of the share; and 


(b) where the amount determined under ‘subparagraph (a)(ii) ex- 
ceeds the amount determined under subparagraph (a)(i), the ex- 
cess shall 


(i) where the share is a capital property to the taxpayer, be 
deemed to be a capital gain of the taxpayer for the year from 
the disposition of that property, and 


(ii) in any other case, be included in computing the income of 
the taxpayer for the year, 


and the cost to the taxpayer of the share shall be deemed to be 
nil. 
Related Provisions: 192(4.1)— Paid-up capital of designated share. 


(9) Partnership — For the purposes of this section and subsection 
193(5), a partnership shall be deemed to be a person and its taxation 
year shall be deemed to be its fiscal period. 


(10) Election re first holder — Where a share of a public corpo- 
ration has been lawfully distributed to the public in accordance with 
a prospectus, registration statement or similar document filed with a 
public authority in Canada pursuant to and in accordance with the 
law of Canada or of any province, and, where required by law, ac- 
cepted for filing by such a public authority, the corporation, if it has 
designated an amount under subsection 192(4) in respect of the 
share, may, in the prescribed form required to be filed under that 
subsection, elect that, for the purposes of this section, the first per- 
son, other than a broker or dealer in securities, to have acquired the 
share (and no other person) shall be considered to be the first person 
to be a registered holder of the share. 


(11) Calculation of consideration — For greater certainty, 


(a) for the purposes of this section and Part VII, the amount of 
consideration for which a share is acquired and issued includes 
the amount of any consideration for the designation under sub- 
section 192(4) in respect of the share; and 


(b) the amount received by a corporation as consideration for a 

designation under subsection 192(4) in respect of a share issued 

by it shall not be included in computing its income. 
Selected Cases [s. 127.2]: 598606 Ontario Ltd. v. MNR, [1993] | C.T.C. 2001 
(TCC) (Failure to make designation by filing prescribed form disentitles taxpayer to 
claim share-purchase tax credit). 
Definitions [s. 127.2]: “amount” — 248(1); “Canada” — 255; “capital gain” — 
39(1)(a), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “deferred profit sharing plan’, “employee benefit plan” — 248(1); “per- 
son” — 127.2(9), 248(1); “prescribed” — 248(1); “province” — Interpretation Act 
35(1); “public corporation” — 248(1); “refundable Part VII tax on hand” — 192(3), 
248(1); “share” — 248(1); “tax payable” — 248(2); “taxation year” — 249; “tax- 
payer” — 248(1); “trust” — 104(1), 248(1), (3). 


127.3 (1) [Pre-1986] Scientific research and experimental 
development tax credit — There may be deducted from the tax 
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otherwise payable under this Part by a taxpayer for a taxation year 
an amount not exceeding the total of the taxpayer’s 


(a) scientific research and experimental development tax credit 
for the year, and 


(b) unused scientific research and experimental development tax 
credit for the taxation year immediately following the year. 
Related Provisions: 117(1)— Tax payable under this Part: 194(4.2) — Where 


amount may not be designated; 195(5) — Evasion of tax; 195(6) — Undue deferral of 
refundable. tax. 


Selected Cases [subsec. 127.3(1)]: Groupmark Canada Ltd. v. Canada, [1993] 1 
C.T.C. 234 (FCTD) (Amounts paid to related company before and after SRTC note 
issued were “consideration” for note); United Equities Ltd. v. MNR, [1992] 2 C.T.C. 
214 (FCTD) (Taxpayer eligible for scientific research tax credit despite late filing since 
requirements for remedying delay met). 


(2) Definitions — In this section, 


“scientific research and experimental development tax credit” 
of a taxpayer for a taxation year means the amount determined by 
the formula 


A-B 
where 
A: is the total of all amounts each of which is an amount equal to 
(a) where the taxpayer is a corporation, 50%, or 
(b) where the taxpayer is an individual other than a trust, 34% 


of an amount designated by a corporation under subsection 194(4) 
in respect of 


(c) a share acquired by the taxpayer in the year where the tax- 
payer is the first person, other than a broker or dealer in securi- 
ties, to be a registered holder thereof, 


(d) a bond, debenture, bill, note, mortgage or similar obligation 
(in this section referred to as a “debt obligation”) acquired by 
the taxpayer in the year where the taxpayer is the first person, 
other than a broker or dealer in securities, to be a registered 
holder of that debt obligation, or 


Proposed Amendment — 127.3(2)“scientific 
research and experimental development tax 
credit” A(d) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 215, will 
amend para. (d) of the description of A in the definition “scientific research and experi- 
mental development tax credit” in subsec. 127.3(2) by adding “, hypothecary claim” 
after “mortgage”, to come into force on Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


(e) a right acquired by the taxpayer in the year where the tax- 
payer is the first person, other than a broker or dealer in securi- 
ties, to have acquired that right, and 


B is the total of all amounts required by subsection (5) to be de- 
ducted in computing the taxpayer’s scientific research and ex- 
perimental development tax credit for the year; 

Related Provisions: 248(1)“scientific research and experimental development tax 


credit” — Definition applies to entire Act; 257 — Formula cannot calculate to less than 
zero, 


“unused scientific research and experimental development tax 
credit” of a taxpayer for a taxation year means the amount deter- 
mined by the formula 


A-(B+C) 
where 


A is the taxpayer’s scientific research and experimental develop- 
ment tax credit for the year, 


Bis the taxpayer’s tax otherwise payable under this Part for the 
year or, where Division E.1 is applicable to the taxpayer for the 
year, the amount, if any, by which the taxpayer’s tax otherwise 
payable under this Part for the year exceeds the taxpayer’s mini- 
mum amount for the year determined under section 127.51, as 
the case may be, and 


Income Tax Act, Part I, Division E 


C is the taxpayer’s refundable Part VIII tax on hand at the end of 

the year. s 
Related Provisions: 248(1)“unused scientific research and experimental develop- 
ment tax credit” — Definition applies to entire Act; 257 — Formula cannot calculate to 
less than zero. . | 
Selected Cases [subsec. 127.3(2)]: Loewen v. MNR, [1994] 2 C.T.C. 75 (FCA) | 


(Acquisition and disposition of SRTC debenture was not an adventure in nature of 
trade). A 


(3) Trust — For the purposes of this section and section 53, where 
a taxpayer, other than a broker or dealer in securities, is a benefici- 
ary under a trust and an amount is designated by a corporation 
under subsection 194(4) in respect of a share, debt obligation or 
right acquired by the trust in a taxation year of the trust where the 
trust is the first person, other than a broker or dealer in securities, to 
be a registered holder of the share or debt obligation or to have ac- 
quired the right, as the case may be, ' 


(a) the trust may, in its return of income for that year, specify 
such portion of that amount as may, having regard to all the cir- 
cumstances (including the terms and conditions of the trust ar- 
rangement), reasonably be considered to be attributable to the 
taxpayer and as was not specified by the trust in respect of any 
other beneficiary under that trust; and 


(b) the portion specified pursuant to paragraph (a) shall be 
deemed to be an amount designated on the last day of that year 
by the corporation under subsection 194(4) in respect of a share, 
debt obligation or right, as the case may be, acquired by the tax- 
payer on that day where the taxpayer is the first person, other — 
than a broker or dealer in securities, to be a registered holder of 
the share or debt obligation or to have acquired the right, as the 
case may be. 


Related Provisions: 53(2)(h)(iv) — Deductions from cost base of beneficiary’s cap- 
ital interest in a trust. 


(3.1) Exclusion of certain trusts — For the purposes of subsec- 
tion (3), a trust does not include a trust that is 


(a) governed by an employee benefit plan or a revoked deferred 
profit sharing plan; or 


(b) exempt from tax under section 149. 


(4) Partnership — For the purposes of this section and section 53, 
where a taxpayer, other than a broker or dealer in securities, is a 
member of a partnership and an amount is designated by a corpora- 
tion under subsection 194(4) in respect of a share, debt obligation or 
right acquired by the partnership in a taxation year of the partner- 
ship where the partnership is the first person, other than a broker or 
dealer in securities, to be a registered holder of the share or debt 
obligation or to have acquired the right, as the case may be, such 
portion of that amount as may reasonably be considered to be the 
taxpayer's share thereof shall be deemed to be an amount desig- 
nated on the last day of that year by the corporation under subsec- 
tion 194(4) in respect of a share, debt obligation or right, as the case 
may be, acquired by the taxpayer on that day where the taxpayer is 
the first person, other than a broker or dealer in securities, to be a 
registered holder of the share or debt obligation or to have acquired 
the right, as the case may be. 


Related Provisions: 53(2)(c)(viii) — Deductions from cost base’ of partnership in- 
terest re scientific research and experimental development tax credit. 


(5) Cooperative corporation — Where at any particular time in 
a taxation year a taxpayer that is a cooperative corporation (within 
the meaning assigned by subsection 136(2)) has, as required by sub- 
section 135(3), deducted or withheld an amount from a payment 
made by it to any person pursuant to an allocation in proportion to 
patronage, the taxpayer may deduct from the amount otherwise re- 
quired by subsection 135(3) to be remitted to the Receiver, General, 
an amount not exceeding the amount, if any, by which _ 


(a) the amount that would, but for this subsection, be its scien- 
tific research and experimental development tax credit for the 
taxation year in which it made the payment if that year had en- 
ded immediately before the particular time Gots 
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exceeds 


(b) the total of all amounts each of which is the amount deducted 
by virtue of this subsection from any amount otherwise required 
to be remitted by subsection 135(3) in respect of payments made 
by it before the particular time and in the taxation year, 


and the amount, if any, so deducted from the amount otherwise re- 
ie to be remitted by subsection 135(3) shall be 


(c) deducted in computing the scientific research and experimen- 


tal development tax credit of the taxpayer for the taxation year, | 


and 


(d) deemed to have been remitted by the taxpayer to the Re- 
ceiver General on account of tax under this Part of the person to 
whom that payment was made. 


(6) Deduction from. cost — For the purposes of this.Act, where 
at any time in a taxation year a taxpayer has acquired a share, debt 
obligation or right, and is the first registered holder of the share or 
debt obligation or the first person to have acquired the right, as the 
case may be, other than a broker or dealer in securities, and an 
amount is, at any time, designated by a corporation under subsec- 
tion 194(4), in respect of the share, debt obligation or right, the fol- 
lowing rules apply: 


(a) the taxpayer shall be deemed to have acquired the share, debt 
obligation or right at a cost to the taxpayer equal to the amount 
by which 

(i) its cost to the taxpayer as otherwise determined 
exceeds 

(ii) 50% of the amount so designated in respect thereof; and 


(b) where the amount determined under subparagraph (a)(ii) ex- 
ceeds the amount determined under subparagraph (a)(i), the ex- 
cess shall 


(i) where the share, debt obligation or right, as the case may 

be, is a capital property to the taxpayer, be deemed to be a 

capital gain of the taxpayer for the year from the disposition 
of that property, and 


(ii) in any other case, be included in computing the income of 
the taxpayer for the year, 


and the cost to the taxpayer of the share, debt obligation or right, 
“as the case may be, shall be deemed to be nil. 


Related Provisions: 194(4.1) — Computation of paid-up capital of designated 
share. 


(7) Partnership — For the purposes of this section and Part VIII, 
a partnership shall be deemed to be a person and its taxation year 
shall be deemed to be its fiscal period. 


(8) Definition of “tax otherwise payable” — In this section, 
“tax otherwise payable” under this Part by a taxpayer means the 
amount that would, but for this section and section 120.1, be the tax 
payable under this Part by the taxpayer, 


(9) Election re first holder — Where a share or debt obligation 
of a public corporation has been lawfully distributed to the public in 
accordance with a prospectus, registration statement or similar doc- 
ument filed with a public authority in Canada pursuant to and in 
accordance with the law of Canada or of any province, and, where 
required by law, accepted for filing by that public authority, the cor- 
poration, if it has designated an amount under subsection 194(4) in 
respect of the share or debt obligation, may, in the prescribed form 
required to be filed under that subsection, elect that, forthe. pur- 
poses of this section, the first person, other than a broker or dealer 
in securities, to have acquired the share or debt obligation, as the 
case may be, (and no other person) shall be considered to be: the 
first person to be a registered holder thereof. 


(10) Calculation of consideration — For greater certainty, 


(a) for the purposes of this section and Part VIII, the amount of 
consideration for which a share, debt obligation or right was ac- 
quired and issued or granted includes the amount of any consid- 
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eration for the designation under subsection 194(4) in respect of 
the share, debt obligation or right; and 


(b) the amount received by a corporation as consideration for a 
designation under subsection 194(4) in respect of a share, debt 
obligation or right issued or granted by it shall not be included in 
computing its income. 
Selected Cases [s. 127.3]: Donat Flamand Inc. v. MNR, [2001] 3 C.T.C. 130 
(FCTD) (Opinion letter obtained on basis of fraud ineffective to establish qualified de- 
benture even where investors unaware of misrepresentation); Mort (C.L.) v. Canada, 
[1993] 1 C.T.C. 99 (FCTD) (Financing arrangements “substantially advanced” when 
moratorium on SRTC program announced). 
Definitions [s. 127.3]: “amount” — 248(1); “Canada” — 255; “capital gain” — 
39(1)(a), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “deferred profit sharing plan”, “employee benefit plan” — 248(1); “hy- 
pothecary” — Quebec Civil Code art. 2660; “individual”, “Minister” — 248(1); “per- 
son” — 127.3(7), 248(1); “prescribed” — 248(1); “province” — Interpretation Act 
35(1);. “public corporation” —'89(1), 248(1); “refundable Part VIII tax on hand’? — 
194(3), 248(1); “share” —248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 


127.4 (1) [Labour-sponsored funds tax credit] Defini- 
tions — In this section, 


“approved share” means a share of the capital stock of a pre- 
scribed labour-sponsored venture capital corporation, but does not 
include 


(a) a share issued by a registered labour-sponsored venture capi- 
tal corporation the venture capital business of which was discon- 
tinued before the time of the issue, and 


(b) a share issued by a prescribed labour-sponsored venture cap- 
ital corporation (other than a registered labour-sponsored ven- 
ture capital corporation) if, at the time of the issue, every prov- 
ince under the laws of which the corporation is a prescribed 
labour-sponsored venture capital corporation has suspended or 
terminated its assistance in respect of the acquisition of shares of 
the tients stock of the Serperoeeos; 


ie Amendment — 127.401 ‘approved _ 
-share”(b) 


: (b) a share issued by a prescribed labour-sponsored venture 
capital corporation that is not a registered labour-sponsored 
venture capital corporation if, at the time of the issue, no prov- 
- ince under the laws (described in section 6701 of the Income 
Tax Regulations) of which the corporation is registered or es- 
tablished Provides assistan hee t Qs the PROD of 
the share; . * ye 


\ : 2010 draft ‘egislation eat ae yceineay s. 84, will 
i share” in subsec. 127.4(1) to. read as 
that oceur after 2003. = 


Technical Notes (July 201 ): » Subsection 127. A(2) allows an vide ae 
than a trust) a tax credit for the acquisition of an” “approved share’, which is defined 
in ‘subsection 127. 41) as, generally, a share issued by a prescribed LSVCC. LSVCCs" 
d se under section 6701 of the Regulations include LSVCCs 
regi : of the Act, as well as specified provincially registered 
LSVCCs. Paragraph (b) of the definition “approved share” excludes from the defini- 
tion certain shares issued by a provincially-registered LSVCC that is not a federally- 
registered LSVCC. This exclusion. applies only in the event that, at the time of the _ 
issue of the shares, no assistance is available in respect ; of the acquisition of such | 
shar ‘because of a suspension or termination of assistance to the LSVCC ae the 
“every. province in which the LSVCC is registered, _ 


Paragtap (b) of the definition “approved share” is amended to provide that a an n ap- 
proved share does not include a share issued by a provincially-registered LSVCC 
(that is not a federally-registered LSVCC) if, at the time of the issue, no province _ 
under the laws of which the corporation is an LSVCC that is a prescribed LSVCC — 
provides assistance in respect of the acquisition of the share. This amendment is pro- 
vided to have the definition “approved share” better reflect the policy that a federal 
income tax credit be available in respect of a share issued by a provincially-regis- 
tered LSVCC (that i is not a federally-registered LSVCC) only if a ieee income 
> in respect of the share, 


Paragraph (b) of the. de inition wil continue to apply if, at Ay time a the issue by 
such an LSVCC « of a share, no assistance is available in respect of the acquisition of 


of the LSVCC because of a _suspension or termination of assistance to te 
every province in which the LSVCC is registered, 


Amended | paragraph () of the definition will also apply where there has not been a 
suspension or termination: of assistance with respect to the issuance of the LSVCC’s: 
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shares generally, but assistance is not available with respect to the acquisition of a 
particular share. For example, if under the laws of a province. under which an 
LSVCC is a prescribed LSVCC, a taxpayer who acquires a share is not entitled to 
any assistance in respect of the acquisition either because of having reached the age 
of 65 years or because of the province of residence of the taxpayer, the share will not 
be treated as an approved share. no 8 hoe 


Letter from Dept. of Finance, Sept. 29, 2004: - 
Dear [xxx] 


Thank you for your letter of April 28, 2004, requesting that the Government of Can- 
ada delay the effective date of the amendment to the definition of “approved share” 


in subsection 127.4(1) of the Income Tax Act. The amendment and the effective date, 
were originally announced in a package of income tax technical amendments re-_ 


leased in draft form by the Department of Finance in December of 2002, You have 
asked that the original effective date of the amendment be delayed until the 2004 and 
subsequent taxation years. .. oo 


As you point out in your letter, the Canada Revenue Agency issued a Technical In- 
terpretation on April 15, 2003 that indicated that the federal tax credit given for 
purchasing a share of a labour-sponsored venture capital corporation registered in 
Québec would be available to an investor notwithstanding that the investor was not 
eligible for a provincial credit, without any mention of the December 2002 proposed 
change. Technical interpretations are not legally binding on the Canada Revenue 
Agency and, indeed, contain wording that explains this fact. However, as it was rec- 
ognized that some confusion could have been created by the issuance of this docu-— 
ment after the release of the December 2002 technical amendment package, our Min- 
ister is prepared to recommend to Parliament a coming into force provision that 
would provide that the proposed amendment would apply to acquisitions of shares 
after 2003. 


Thank you for writing on this matter. 
Yours sincerely, 


Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 131(8) — Prescribed LSVCC is a mutual fund corporation; 
204.8(2) — Determining when an RLSVCC discontinues its business: 211.7(1)“ap- 
proved share” — Definition applies to Part XII.5. 


History: The definition “approved share” in subsec. 127.4(1) amended by 2000, c. 19, 
subsec. 36(1), applicable to 1999 et seq. It formerly read: 


“approved share” means a share of the capital stock of a prescribed labour-spon- 
sored venture capital corporation; 


The definition “approved share” in subsec. 127.4(1) amended by 1997, c. 25, subsec. 
37(1), applicable to 1996 et seg. It formerly read: 


“approved share” means a share of the capital stock of a prescribed labour-spon- 
sored venture capital corporation acquired or irrevocably subscribed and paid for 
by an individual where the individual is or will be the first person, other than a 
broker or dealer in securities, to be a registered holder thereof: 


“Approved share” in subsec. 127.4(1) substituted by 1994, c. 7, Sch. II (1991, c, 49), 
subsec. 105(1), applicable after 1988. That definition formerly read: 


“approved share” means a share of the capital stock of a prescribed labour-spon- 
sored venture capital corporation acquired by an individual where the individual 
is the first person, other than a broker or dealer in securities, to be a registered 
holder of that share; 


Regulations: 100(5) (reduction in withholding where share purchased from payroll); 
6701 (prescribed labour-sponsored venture capital corporation). 


“labour-sponsored funds tax credit” — [Repealed] 


History: The definition “labour-sponsored funds tax credit” in subsec. 127.4(1) re- 
pealed by 1997, c. 25, subsec. 37(2), applicable to 1996 et seq. It formerly read: 
“labour-sponsored funds tax credit” of an individual for a taxation year means 


the amount computed under subsection (3) in respect of the individual for that 
year; 


“net cost” to an individual of an approved share means the amount, 
if any, by which 


(a) the amount of consideration paid by the individual to acquire 
or subscribe for the share 


exceeds 


(b) the amount of any assistance (other than an amount included 
in computing a tax credit of the individual in respect of that 
share) provided or to be provided by a government, municipality 
or any public authority in respect of, or for the acquisition of, the 
share; 


Related Provisions: 211.7(1)“net cost” — Definition applies to Part XII.5. 


Income Tax Act, Part I, Division E 


History: “Net cost” in subsec. 127.4(1) amended to substitute that portion preceding 
para. (b) by 1994, c. 7, Sch. II (1991, c. 49), subsec. 105(1), applicable after 1988. Thal 
portion formerly read: 


“net cost” to an individual of an approved share means the amount by which 
(a) the amount of the consideration for which the share was issued to the | 
individual 


exceeds 


“original acquisition” of a share means the first acquisition of the 
share, except that 


(a) where the share is irrevocably subscribed and paid for before 
its first acquisition, subject to paragraphs (b) and (c), the original 
acquisition of the share is the first transaction whereby the share 
is irrevocably subscribed and paid for, 


(b) a share is deemed never to have been acquired and never to 
have been irrevocably subscribed and paid for unless the first 
registered holder of the share is, subject to paragraph (c), the 
first person to either acquire or irrevocably subscribe and pay for 
the share, and A 


(c) for the purpose of this definition, a broker or dealer in securi- 
ties acting in that capacity is deemed never to acquire or sub- 


scribe and pay for the share and never to be the registered holder 
of the share; | 


_ Proposed Amendment — Convertible LSVCC shares _ 
Letter from Dept. of Finance, May 13, 2004: ebey “ed 
Dear [Xxx] 415. . yo y 


I am writing in response to your letter of September 24, 2003, concerning the applica- 
tion of the Income Tax Act (the “Act”) to investors owning shares in a labour-spon- 
sored venture capital corporation (“LSVCC”) that are convertible into another series of 
class A share. Specifically, you are concerned that the labour-sponsored fund tax credit 
recovery mechanism contained in Part XII.S will apply to an investor in such an 
LSVCC upon the conversion of their shares, and submit that this result is inconsistent 
with the policy of the LSVCC program. ae 


You have informed us that [xxx] is now the manager of [xxx], a federally registered 
LSVCC. It is your wish to have [xxx] issue its class A shares in series, with sharehold- 
ers having the ability to convert from one series to another at their request. The only 
difference between the series will be the investments selected for the non-eligible 

vestment portion, or reserve, of [xxx] portfolio. The venture capital portion of the 
shareholder’s equity will be the same for all series. On that basis, we understand thai 
under your proposed structure no eligible investment will be at risk of divestment as 
the result of a conversion from one series of class A share. to another. oo 


Based on our understanding that the issue of convertible shares by [xxx] woul not put 
at risk the capital placed in eligible investments, restrict the LSVCC from investing 
more than the minimal requirement in eligible investments nor allow an investor to 
withdraw their investment from the LSVCC before the eight-year holding period 
pires without a recovery of the tax credit given in respect of those shares, palate 
does not appear to contravene the policy underlying the LSVCC program. Accordingly 
we intend to recommend to the Minister of Finance that changes to the Act’ ‘imple. 
mented to allow for such conversions without creating a recapture of the labour-spc 
sored tax credit. It is contemplated that accommodation would be made only for 
changes subject to section 51 of the Act, where the conversion is made from one 
of class A share to another series of class A share, and where the series differ only 
respect of the reserve portion of the shareholder’s equity, as described above. Ir 

junction with this accommodation, it is also envisioned that changes to s 
the Act will be made to ensure that a new labour-sponsored tax credit is 
upon the issuance of new class A shares by a LSVCC pursuant to. are | 
We will be recommending that these changes be effective for conversi 
place after 2003. If our recommendations are acted upon, we anticipate that | 
ments would be included in an upcoming technical bill, = 


Thank you for writing. 


Yours sincerely, 
Len Farber mh ie oe | 
General Director, Tax Legislative Division, Tax Policy Branch : 
Related Provisions: 127.4(5.1) — Direction for original acquisition to be deemed to 


occur at beginning of year; 204.8(1)“original acquisition” — Definition applies to Part 
X.3; 211:7(1)“original acquisition” — Definition applies to Part XII.5: 

History: The definition “original acquisition” added to subsec. 127,4(1) by 1997, c. 
25, subsec. 37(3), applicable after 1995. O35 


“qualifying trust” for an individual in respect of a share means 


(a) a trust governed by a registered retirement savings plan, 
under which the individual is the annuitant, that is not’a spousal 
or common-law partner plan (in this definition having the mean- 
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ing assigned by subsection 146(1)) in relation to another 
individual, 


(b) a trust governed by a registered retirement savings plan, 
under which the individual or the individual’s spouse or com- 
mon-law partner is the annuitant, that is a spousal or common- 
law partner plan in relation to the individual or the individual’s 
spouse or common-law partner, if the individual and no other 
person claims a deduction under subsection (2) in respect of the 
share, or 


(c) a trust governed by a TFSA of which the individual is the 
holder; 
Related Provisions: 127.4(6)(a) — Credit to individual for investment by qualifying 
trust; 211.7(1)“qualifying trust” — Definition applies to Part XIIL.5. 
History: The definition ‘qualifying trust” in subsec. 127.4(1).amended by 2009, c. 2, 
s. 42, applicable to 2001er seq., except that the definition as amended 
(a) shall, for taxation years before 2009, be read without reference to its para. (c); 
and 
(b) if a taxpayer and a person have jointly elected under s. 144 of the Moderniza- 
tion of Benefits and Obligations Act in respect of the 1998, 1999 or 2000 taxation 
year, applies to the taxpayer and the person in respect of that taxation year and 
subsequent taxation years. 


The definition formerly read: 
“qualifying trust” for an individual in respect of a share means 
(a) a trust governed by a registered retirement savings plan, under which the 
individual is the annuitant, that is not a spousal plan (in this definition hay- 
ing the meaning assigned by subsection 146(1)) in relation to another indivi- 
dual, or 


(b) a trust governed by a registered retirement savings plan, under which the 
individual or the individual’s spouse or common-law partner is the annui- 
tant, that is a spousal plan in relation to the individual or the individual’s 
spouse or common-law partner, if the individual and no other person claims 
a deduction under subsection: 127.4(2) in respect of the share; 


Para. (b) of the’ definition “qualifying trust” in subsec. 127.4(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable 
to 2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


The definition “qualifying trust” in subsec. 127.4(1) amended by 1999, c. 22, subsec. 
49(1), applicable to 1998 et seg. It formerly read: 


“qualifying trust” for an individual in respect of a share means a trust governed 
by a registered retirement savings plan where 


(a) the individual makes contributions to the trust and those contributions 
(and no other funds) can reasonably be considered to. have been used by the 
trust to acquire or subscribe for the share, and 


(b) the annuitant under the plan is the individual or a spouse of the 
‘individual; 
The definition “qualifying trust” added to subsec. 127.4(1) by 1994, c. 8, subsec. 17(1), 
applicable to 1992 et seq. 


“tax otherwise payable” by an individual means the amount that, 
but for this section, would be the individual’s tax payable under this 
Part. 


History: The definition “tax otherwise payable” in subsec. 127.4(1) amended by 2000, 
c. 19, subsec. 36(1), applicable to 1998 et seq. 


“tax otherwise payable” by an individual means the amount that would, but for 
this section and section 120.1, be the tax payable under this Part by the 
individual. 


(1.1) Amalgamations or mergers — Subsections 204.8(2) and 
204.85(3) apply for the purpose of this section. 


History: Subsec. 127.4(1.1) added by 2000, c. 19, subsec. 36(2), applicable after Feb- 
ruary 16, 1999. 


(2) Deduction of labour-sponsored funds tax credit — 
There may be deducted from the tax otherwise payable by an indi- 
vidual (other than a trust) for a taxation year such amount as the 
individual claims not exceeding the individual’s labour-sponsored 
funds tax credit limit for the year. 

Related Provisions: 127.4(5) — Determination of labour-sponsored funds tax credit 
limit; 211.8 — Repayment of credit on early disposition of share. 

History: Subsec. 127.4(2) amended by 1999, c. 22, subsec. 49(2), applicable to 1998 
et seq. It formerly read: 


(2) Subject to subsections (3) and (4), there may be deducted from the tax other- 
wise payable by an individual (other than a trust) for a taxation year such amount 


S. 127.4(3) 


as the individual claims not exceeding the individual’s labour-sponsored funds 
tax credit limit for the year. 


Subsec: 127.4(2) amended by 1997, c: 25, subsec. 37(4), applicable to 1996 et seq. and, 
for the 1992 to 1995 taxation years, subsec. (2) shall be read as follows: 


(2) There may be deducted from the tax otherwise payable by an individual 
(other than a trust) for a taxation year the lesser of $1,000 andi the individual’ s 
labour-sponsored funds tax credit (determined as if an approved share in respect 
of which an individual receives a payment under section 211.9 had never been 
either acquired nor irrevocably subscribed and paid for). 


Subsec. (2) formerly read: 


(2) There may be deducted from the tax otherwise payable by an individual 
(other than a trust) for a taxation year the lesser of $1,000 and the individual’s 
labour-sponsored funds tax credit for the year. 


Subsec. 127.4(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 69, applicable to 
1992 et seq. Subsec. (2) formerly read: 


(2) There may be deducted from the tax otherwise payable by an individual 
(other than a trust) for a taxation year the lesser of $700 and the individual's 
labour-sponsored funds tax credit for the year. 


Regulations: 100(5) (reduction in withholding where share purchased from payroll). 


(3) [Repealed] 


History: Subsec. 127.4(3) repealed by 1999, c. 22, subsec. 49(3), applicable to 1998 et 
seq. It formerly read: 


(3) 3-year cooling-off period — Subject to subsection (4), no amount may be 
deducted under subsection (2) from an individual’s tax otherwise payable for a 
taxation year that ends after 1996 where 


(a) an approved share of the capital stock of a corporation is redeemed, ac- 
quired or cancelled by, the corporation 


(i) after March 5, 1996 (otherwise than pursuant to a request in writing 
made to the corporation before March 6, 1996), and 


(ii) in the year or in either of the 2 preceding taxation years; and 


(b) the original acquisition of the share was by the individual or by a qualify- 
ing trust for the individual in respect of the share. 


Subsec. 127.4(3) amended by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq. 
Subsec. (3) formerly read: 


(3) Computation of tax credit — The labour-sponsored funds tax credit of an 
individual for a taxation year is the total of all amounts, in respect of an ap- 
proved share acquired or irrevocably subscribed and paid for by the individual 
(or by a qualifying trust for the individual in respect of the share) in the year or 
within 60 days after the end of the year (to the extent that it was not deducted in 
computing the individual’s tax payable under this Part for the preceding taxation 
year), each of which is 


(a) where a tax credit is provided under the law of a province in respect of 
the acquisition of, or subscription for, the share by the individual or the trust, 
and the share is not a share of a registered labour-sponsored venture capital 
corporation (within the meaning assigned by section 204.8), the amount, if 
any, by which 


(i) 40% of the net cost to the individual or the trust of the share 
exceeds 
(ii). the amount of the tax credit so provided; and 


(b) in any other case, where the information return described in paragraph 
204.81(6)(c) in respect of the share was filed with the individual’s return of 
income under this Part for the year (other than a return of income filed under 
subsection 70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)), 
20% of the net cost to the individual or the trust of the share. 


Subsec. 127.4(3) amended by 1994, c. 8, subsec. 17(2), applicable to 1992 et seq. Sub- 
sec. (3) formerly read: 


(3) The labour-sponsored funds tax credit of an individual for a taxation year is 
the total of all amounts, in respect of an approved share acquired or irrevocably 
subscribed and paid for by the individual in the year or within 60 days after the 
end of the year (to the extent that it was not deducted in computing the indivi- 
dual’s tax payable under this Part for the preceding taxation year), each of which 
is 


(a) where a tax credit is provided under the law of a province in respect of 
the acquisition of, or subscription for, the share by the individual, and the 
share is not a share of a registered labour-sponsored venture capital corpora- 
tion (within the meaning assigned by section 204.8), the amount, if any, by 
which 


(i) 40% of the net cost to the individual of the share 
exceeds 
(ii) the amount of the tax credit so provided, and 


(b) in any other case, where the information return described in paragraph 
204.81(6)(c) in respect of the share is filed with the individual’s return of 
income under this Part for the year (other than a return of income filed under 
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subsection 70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)), 
20% of the net cost to the individual of the share. 


Subsec. 127.4(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 105(2), appli- 
cable after 1988. Subsec. (3) formerly read: 


(3) The labour-sponsored funds tax credit of an individual for a taxation year is 
the total of all amounts in respect of an approved share acquired by the indivi- 
dual in the year or within 60 days after the end of the year (to the extent it was 
not deducted in computing the individual’s tax payable under this Part for the 
immediately preceding taxation year), each of which is i 
(a) where a tax credit is provided under the law of a province in respect of 
the acquisition of the share by the individual, the amount, if any, by which 


(i) 40% of the net cost to the individual of the share 
exceeds 
(ii) the amount of the tax credit so provided, and 


(b) in any other case, 20% of the net cost to the individual of the share. 


(4) [Repealed] 


History: Subsec. 127.4(4) repealed by 1999, c. 22, subsec. 49(3), applicable to 1998 et 
seq. It formerly read: 
(4) Exceptions to cooling-off period — Subsection (3) does not apply to an 
individual for a taxation year as a consequence of the redemption, acquisition or 
cancellation of a share where 


(a) the individual dies in the year and before the redemption, acquisition or 
cancellation; 


(b) the individual’s labour-sponsored funds tax credit in respect of the origi- 
nal acquisition of the share is nil; 


(c) tax becomes payable under Part XII.5 because of the redemption, acqui- 
sition or cancellation; 

(d) an amount determined under regulations made for the purpose of clause 
204.81(1)(c)(v)(F) is directed to be remitted to the Receiver General in order 
to permit the redemption, acquisition or cancellation; or 


(e) the individual becomes either disabled and permanently unfit for work or 
terminally ill in the year 
(i) after the last original acquisition in the year of any approved share by 
the individual or by a qualifying trust for the individual in respect of that 
share, and 
(ii) before the redemption, acquisition or cancellation. 


Subsec. 127.4(4) amended by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq. 

Subsec. (4) formerly read: 
(4) Idem — Notwithstanding subsection (3), where paragraph (3)(a) applies in 
computing an individual’s labour-sponsored funds tax credit for a taxation year 
in respect of an approved share and the amount of the tax credit referred to in 
that paragraph is less than 20% of the consideration for which the share was 
issued, the amount determined under that paragraph for the year in respect of the 
share shall be deemed to be nil. 


Subsec. 127.4(4) amended by 1994, c. 8, subsec. 17(2), applicable to 1992 et seg. Sub- 

sec. (4) formerly read: 
(4) Notwithstanding subsection (3), where paragraph (3)(a) is applicable in com- 
puting an individual’s labour-sponsored fund tax credit for a taxation year in 
respect of an approved share acquired by the individual and the amount of the 
tax credit referred to in that paragraph is less than 20% of the consideration for 
which the share was issued, the amount determined under that paragraph for the 
year in respect of the share shall be deemed to be nil. 


(5) Labour-sponsored funds tax credit limit — For the pur- 
pose of subsection (2), an individual’s labour-sponsored funds tax 
credit limit for a taxation year is the lesser of 


(a) $750, and 
(b) the amount, if any, by which 


(i) the total of all amounts each of which is the individual’s 
labour-sponsored funds tax credit in respect of an original ac- 
quisition in the year or in the first 60 days of the following 
taxation year of an approved share 


exceeds 


(ii) the portion of the total described in subparagraph (i) that 
was deducted under subsection (2) in computing the indivi- 
dual’s tax payable under this Part for the preceding taxation 
year. 

Related Provisions: 127.4(5.1) — Extension of investment deadline by CRA so that 


acquisition deemed made at beginning of year; 127.4(6) — Determination of labour- 
sponsored funds tax credit. 


by the individual) in respect ot 


History: Para. 127.4(5)(a) amended by 1999, c. 22, subsec. 49(4), applicable to 1998 
et seq. It formerly read: bi : 


(a) $525, and 


Subsec. 127.4(5) added by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq., except 
that in its application to the 1996 taxation year, subsec. (5) shall be read as follows: | 


(5) For the purpose of subsection (2), an individual’s labour-sponsored funds tax 
credit limit for a taxation year is the lesser of 


(a) the total of 
(i) the lesser of $1,000 and the amount, if any, by which 


(A) the total of all amounts each of which is the individual’s labour- 
sponsored funds tax credit in respect of an original acquisition after 
1995 and before March 6, 1996 of an approved share 


exceeds | 


(B) such portion of the amount deducted under subsection (2) in 
computing the individual’s tax payable under this Part for the 1995 — 
taxation year as is attributable to the original acquisition after 1995 
of an approved share, and ~ 


(ii) the amount, if any, by which $525 exceeds the amount determined 
under subparagraph (i) in respect of the individual for the year, and 


(b) the amount, if any, by which 


(1) the total of all amounts each of which is the individual’s labour-spon- 
sored funds tax credit in respect of an original acquisition in the year or * 
in the first 60 days of the following taxation year of an approved share 


exceeds 


(ii) the portion of the total described in subparagraph (i) that was de- 
ducted under subsection (2) in computing the individual’s tax payable 
under this Part for the preceding taxation year. 


(5.1) Deemed original acquisition — If the Minister so directs, 
an original acquisition of an approved share that occurs in an indivi- 
dual’s taxation year (other than in the first 60 days of the year) is 
deemed for the purpose of this section to have occurred at the be- 
ginning of the year and not at the time it actually occurred. 


History: Subsec. 127.4(5.1) added by 1999, c. 22, subsec. 49(5), applicable to acquisi- 
tions that are made after 1997. 


(6) Labour-sponsored funds tax credit — For the purpose of 
subsection (5), an individual’s labour-sponsored funds tax credit in 
respect of an original acquisition of an approved share is equal to 
the least of 


(a) 15% of the net cost to the individual (or to a qualifying trust 
for the individual in respect of the share) for the original acquisi- 
tion of the share by the individual or by the trust, 


(b) nil, where the share was issued by a registered labour-spon- 
sored venture capital corporation unless the information return 
described in paragraph 204.81(6)(c) is filed with the individual’s 
return of income for the taxation year for which a claim is made 
under subsection (2) in respect of the original acquisition of the 
share (other than a return of income filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4)); 


(c) nil, where the individual dies after December 5, 1996 and 
before the original acquisition of the share, and ~ 


(d) nil, where a payment in respect of the disposition of the 
share has been made under section 211.9. 


is generally equal to 15% of the 


or trust. i 


New paragraph 127.4(6)(e) is added 
211.7 and 211.8 that allow 
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Related Provisions: 211.7(1)“labour-sponsored funds tax credit” — Determination 
of credit for purposes of Part XII.5 where share redeemed early. 


History: The opening words of subsec. 127.4(6) amended by 1999, c. 22, subsec. 
49(6), applicable to 1998 et seg. The opening words formerly read: 


(6) For the purposes of subsections (4) and (5), an individual’s labour-sponsored 
funds tax credit in respect of an original acquisition of an approved share is equal 
to the least of i 

Subsec. 127.4(6) added by 1997, c. 25, subsec. 37(4), applicable to 1996 et seq., except 

- that the reference to “15%” in para. (6)(a) shall be read as “20%” for original acquisi- 
tions that occurred before March 6, 1996. 

Definitions [s.. 127.4]: “amount” — 248(1); “annuitant” — 146(1); “approved 
share” — 127.4(1); “business”, “common-law partner” — 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “discontinued” — 204.8(2); “individual” — 248(1); 
“labour-sponsored funds tax credit” — 127.4(1), (6); “Jabour-sponsored funds tax 
credit limit” — 127.4(5); “Minister” — 248(1); “net cost” — 127.4(1); “original acqui- 
sition”, “person”, “prescribed” — 248(1); “prescribed labour-sponsored venture capital 
corporation” — Reg. 6701, “province” — Interpretation Act 35(1), “qualifying 
trust? — 127.4(1); “registered labour-sponsored’ venture capital corporation” — 
948(1); “registered retirement savings plan’ —146(1),* 248(1); “Tegulation’, 
“share” — 248(1); “spousal or common-law ‘partner plan’ — 146(1); “TRSA” — 
146.2(5), 248(1); “tax otherwise payable” — 127.4(1); “tax payable’> — 248(2); “taxa- 
tion year” — 249; “trust” — 104(1), 248(1), (3). 


Forms [s. 127.4]: T5006: Statement of registered LSVCC class A: shares. 


127.41 (1) Part XII.4 tax credit [qualifying environmental 
trust beneficiary] — In this section, the Part XII.4 tax credit of a 
taxpayer for a particular taxation year means the total of 


(a) all amounts each of which is an amount determined by the 
formula . 


mK xsiB 
C 


where 


A is the tax payable under Part XII-4 by a qualifying environ- 
mental trust for a taxation year (in this paragraph referred to 
as the “trust’s year”) that ends in the particular year, 


Bis the amount, if any, by which the total of all amounts in 
respect of the trust that were included (otherwise than be- 
cause of being a member of a partnership) because’ of the ap- 
plication of subsection 107.3(1) in computing the taxpayer’s 
income for the particular year exceeds the total. of all 

“amounts in respect of the trust that were deducted (otherwise 
than because of being a member of a partnership) because of 
the application of subsection 107.3(1) in computing that in- 
come, and 


C is the trust’s income for the trust’s year, computed without 
reference to subsections 104(4) to (31) and sections 105 to 
107, and 


(b) in respect of each partnership of which the taxpayer was a 
member, the total of all amounts each of which is the amount 
that can reasonably be considered tobe the taxpayer’s share of 
the relevant credit in respect of the partnership and, for this pur- 
pose, the relevant credit in respect of a partnership is the amount 
that would, if a partnership were a.person and its fiscal period 
were its taxation year, be the Part XII.4 tax credit of the partner- 
ship for its taxation year that ends in the particular year. 
Related Provisions: 87(2)(j.93) — Amalgamations — continuing corporation; 
126(7)“tax for the year otherwise payable under this Part” — Credit under 127.41 ig- 
nored for foreign tax credit purposes, 
History: The description of A in para. 127.41(1)(a) amended by 1998, c. 19, s. 34, 
applicable to taxation years that end after February 18, 1997. The description of A 
formerly read: 

A is the tax payable under Part XII.4 by a mining reclamation trust for a taxa- 
tion year (in this paragraph referred to as the “trust’s year”) that ends in the 
particular year, 

The description of B in para. 127.41(1)(a) amended by the said c. 19, s. 148, applicable 
to taxation’ years that end after February 22, 1994. The description formerly read: 

Bis the amount; if any, by. which the total of all amounts in respect of the trust 
that were included (otherwise than because of being a member of a partner- 
ship) because of the application of subsection 107.3(1) in computing the tax- 
payer’s income for the particular year exceeds the total of all amounts in 
respect of the trust that were deducted because of the application of subsec- 
tion 107.3(1) in computing such income, and 


S. 127.5 


Subsec. 127.41(1) added by 1995, c: 3, s. 39, applicable’to taxation years that end after 
February 22, 1994. 


(2) Reduction of Part | tax — There may be deducted from a 
taxpayer’s tax otherwise payable under this Part for a taxation year 
such amount as the taxpayer claims not exceeding the taxpayer’s 
Part XII.4 tax credit for the year. 


History: Subsec. 127.41(2) added by 1995, c. 3, s. 39, applicable to taxation years that 
end after February 22, 1994. 


(3) Deemed payment of Part | tax — There is deemed to have 
been. paid on account of the tax payable under this Part by a tax- 
payer (other than a taxpayer exempt from such tax) for a taxation 
year on the taxpayer’s balance-due day for the year, such amount as 
the taxpayer claims not exceeding the amount, if any, by which 


(a) the taxpayer’s Part XII.4 tax credit for the year 
exceeds 


(b) the amount deducted under subsection (2) in computing. the 
taxpayer’s tax payable under this Part for the, year. 
Related Provisions: 152(1)(b) — Assessment of amount deemed paid; 157(3)(e) — 
Reduction in monthly corporate instalments to reflect credit; 163(2)(e) — Penalty for 
false statement or omission. 
History: The opening words of subsec. 127.41(3) amended by 1997, c. 25, s. 38, appli- 
cable to 1996 et seg. The opening words formerly read: 
(3) There shall be deemed to have been paid on account of tax payable under this 
Part by a taxpayer (other than.a taxpayer exempt from such tax), for a taxation 
year, where the taxpayer is an individual, on the individual’s balance-due day for 
the year and, where the taxpayer is a corporation, on the day referred to in para- 
graph 157(1)(b) on or before which the remainder of the taxes payable under this 
Part for the year by the taxpayer. would be required to be paid if such a remainder 
were payable, such amount as the taxpayer claims not exceeding the amount, if 
any, by which ) 
Subsec. 127.41(3) added by 1995, c. 3, s. 39, applicable to taxation years that end after 
February 22, 1994. 
Definitions [s. 127.41]: “amount”, “balance-due day” — 248(1); “fiscal period” — 
249(2)(b), 249.1; “Part XII.4 tax credit” — 127.41(1); “qualifying environmental 
trust” 211.6(1), 248(1); “taxation year” — 11(2), 249; “taxpayer” — 248(1); “trust’s 
year” — 107.3(1). 


Division E.1 — MINiMuM TAX 


127.5 Obligation to pay minimum tax — Notwithstanding any 
other provision of this Act but subject to subsection 120.4(3) and 
section 127.55, where the amount that, but for section 120, would 
be determined under Division E to be an individual’s tax payable 
for a taxation year is less than the ‘amount determined under para- 
graph (a) in respect of the individual for the year, the individual’s 
tax payable under this Part for the year is the total of 


(a) the amount, if any, by. which 


(i) the individual’s minimum amount for the year determined 
under section 127.51 


exceeds 


(ii) the individual’s special foreign tax, credit determined 
under section 127.54 for the year, and 


(b) the amount, if any, required by section 120 to be added to the 
individual’s tax otherwise payable under this Part for the year. 


Related Provisions: 117(1) — “Tax payable” to be calculated without reference to 
minimum tax: 120.2— Minimum tax carryover; 127.54(2) — Foreign tax credit, 
127.55 — Where minimum 'tax not applicable. 


History: S. 127.5 amended by 2000, c. 19, s. 37, applicable to 1998 et seq. except that, 
in its application to the 1998 and 1999 taxation years, s. 127.5 shall be read without 
reference to the expression “subsection 120.4(3) and”. It formerly read: 


127.5 ‘Notwithstanding any other provision of this Act but subject to section 
127.55, where the amount that, but' for sections 120 and 120.1, would be deter- 
mined under Division E to be the tax payable by an individual for'a taxation year 
is less than the amount determined under subparagraph (a)(i), in, respect, of the 
individual, the tax payable under this Part for the year by the individual is the 
amount, if any, by which 


(a) the total of 


(i) the amount, if any, by which the minimum amount for the year of the 
individual determined under ‘section 127.51 exceeds the individual’s 
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special foreign tax credit determined under section 127.54 for the year, 
and 


(ii) the total of all amounts required under sections 120 and 120.1 to be 
added to the tax otherwise payable under this Part by the individual for 
the year 


exceeds 


(b) the amount, if any, that may be deducted under subsection 120.1(1) from 
the tax otherwise payable under this Part by the individual for the year. 


The opening words of subsec. 127.5 amended by 1998, c. 19, s. 149, applicable to 1992 
et seq. The opening words formerly read: 


127.5 Notwithstanding any other provision of this Act, but subject to section 
127.55, where the amount that, but for sections 120 and 120.1, would be deter- 
mined under Division E to be the tax payable by an individual for a taxation year 
is less than the amount determined under subparagraph (a)(i) in respect of the 
individual, the tax payable under this Part for the year by the individual (other 
than a related segregated fund trust within the meaning assigned by paragraph 
138.1(1)(a) or a mutual fund trust) is the amount, if any, by which 

Definitions [s. 127.5]: “amount”, “individual” — 248(1); “minimum amount” — 

127.51; “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 

[draft], 248(1); “taxation year” — 249. 

Interpretation Bulletins: IT-270R3: Foreign tax credit. 

Forms: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario minimum tax carry- 

over, T691: Alternative minimum tax; T1033-WS: Worksheet for calculating instal- 

ment payments; T1219: Provincial alternative minimum tax; T1219-ON: Ontario mini- 

mum tax carryover. 


127.51 Minimum amount determined — An individual’s mini- 
mum amount for a taxation year is the amount determined by the 
formula 


A(B-C)-D 
where 
A is the appropriate percentage for the year; 


B is the individual’s adjusted taxable income for the year deter- 
mined under section 127.52; 


C is the individual’s basic exemption for the year determined 
under section 127.53; and 


D is the individual’s basic minimum tax credit for the year deter- 
mined under section 127.531. 

Related Provisions: 127(5) — Investment tax credit; 257 — Formula cannot calcu- 
late to less than zero. 

Definitions [s. 127.51]: “appropriate percentage”, “individual” — 248(1); “taxable 
income” — 2(2), 248(1); “taxation year” — 249. 

Forms: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario minimum tax carry- 
over; T691: Alternative minimum tax; T1033-WS: Worksheet for calculating instal- 


ment payments; T1219: Provincial alternative minimum tax; T1219-ON: Ontario mini- 
mum tax carryover. 


127.52 (1) Adjusted taxable income determined — Subject to 
subsection (2), an individual’s adjusted taxable income for a taxa- 
tion year is the amount that would be the individual’s taxable in- 
come for the year or the individual’s taxable income earned in Can- 
ada for the year, as the case may be, if it were computed on the 
assumption that 


(a) [Repealed] 


(b).the total of all amounts each of which is an amount deducti- 
ble under paragraph 20(1)(a) or any of paragraphs 20(1)(c) to (f) 
in computing the individual’s income for the year in respect of a 
rental or leasing property (other than an amount included in the 
individual’s share of a loss referred to in paragraph (c.1)) were 
the lesser of the total of all amounts otherwise so deductible and 
the amount, if any, by which the total of 


(i) the total of all amounts each of which is the individual’s 
income for the year from the renting or leasing of a rental or 
leasing property owned by the individual or by a partnership, 
computed without reference to paragraphs 20(1)(a) and (c) to 
(f), and 


(ii) the amount, if any, by which 


(A) the total of all amounts each of which is the indivi- 
dual’s taxable capital gain for the year from the disposi- 
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| 
tion of a rental or leasing property owned: by the indivi: 
dual or by a partnership 


exceeds 


(B) the total of all amounts each of which is the indivi-| 
dual’s allowable capital loss for the year from the disposi- | 
tion of a rental or leasing property owned by the indivi- 
dual or by a partnership 


exceeds the total of all amounts each of which is the individual’s 

loss for the year from the renting or leasing of a rental or leasing 
property owned by the individual or by a partnership (other than 
an amount included in the individual’s share of a loss referred to | 
in paragraph (c.1)), computed without reference to paragraphs | 
20(1)(a) and (c) to (f); 
(c) the total of all amounts each of which is an amount deducti- 

ble under paragraph 20(1)(a) or any of paragraphs 20(1)(c) to (f) | 
in computing the individual’s income for the year in respect of.a 
film property referred to in paragraph (w) of Class 10 of Sched- | 
ule II to the Income Tax Regulations (other than an amount in: | 
cluded in the individual’s share of a loss referred to in paragraph 
(c.1)) were the lesser of the total of all amounts otherwise so 
deductible by the individual for the year and the amount, if any, _ 
by which the total of i 


(i) the total of all amounts each of which is the individual’s | 
income for the year from the renting or leasing of a film pro- 
perty owned by the individual or by a partnership, computed _ 
without reference to paragraphs 20(1)(a) and (c) to (f), and 


(ii) the amount, if any, by which 


(A) the total of all amounts each of which is the indivi-— 
dual’s taxable capital gain for the year from the disposi- 
tion of such a film property owned by the individual or by _ 
a partnership | 


exceeds | 


(B) the total of all amounts each of which is the indivi-— 
dual’s allowable capital loss for the year from the disposi- 
tion of such a film property owned by the individual or by 
a partnership 


exceeds the total of all amounts each of which is the individual’s 
loss for the year from such a film property owned by the indivi- 
dual or by a partnership (other than amounts included in the in- 
dividual’s share of a loss referred to in paragraph (c.1)), com- 
puted without reference to paragraphs 20(1)(a) and (c) to (f); 


(c.1) where, during a partnership’s fiscal period that ends in the 
year (other than a fiscal period that ends because of the applica- 
tion of subsection 99(1)), the individual is a limited partner of 
the partnership or a member of the partnership who was a speci- 
fied member of the partnership at all times since becoming a_ 
member of the partnership, or the individual’s interest in the 
partnership is an interest for which an identification number is 
required to be, or has been, obtained under section 237.1, 


(i) the individual’s share of allowable capital losses of the 
partnership for the fiscal period were the lesser of 


(A) the total of all amounts each of which is the 
individual’s 
(I) share of a taxable capital gain for the fiscal period 
from the disposition of property (other than property 
acquired by the partnership in a transaction to which 
subsection 97(2) applied), or 


(II) taxable capital gain for the year from the disposi- 
tion of the individual’s interest in the partnership if the 
individual, or a person who does not deal at arm’s 
length with the individual, does not have an interest in 
the partnership (otherwise than because of the applica- 
tion of paragraph 98(1)(a) or 98.1(1)(a)) throughout 
the following taxation year, and 


(B) the individual’s share of allowable capital losses of 
the partnership for the fiscal period, 
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(ii) the individual’s share of each loss from a business of the 
partnership for the fiscal period were the lesser of 


(A) the individual’s share of the loss, and 
(B) the amount, if any, by which 


(1) the total of all amounts each of which is the 
individual’s 


1. share of a taxable capital gain for the fiscal pe- 
riod from the disposition of property used by the 
partnership in the business (other than property ac- 
quired by the partnership in a transaction to which 
subsection 97(2) applied), or 


2. taxable capital gain for the year from the dispo- 
sition of the individual’s interest in the partnership 
if the individual, or a person who does, not deal at 
arm’s length with the individual, does not have an 
interest in the partnership (otherwise than because 
of the application of paragraph, 98(1)(a) or 
98.1(1)(a)) throughout the fellosons taxation’ year 


exceeds 


(II) the total of all amounts each of which is the indivi- 
dual’s share of an allowable capital loss for the fiscal 
period, and 


(iii) the individual’s share of losses from property of the part- 
nership for the fiscal period were the lesser of 


(A) the total of 


(I) the individual’s share of incomes for the fiscal pe- 
riod from properties of the partnership, and 


(I}): the amount, if any, by which the total of all 
amounts each of which is the individual’s 


1. share of a taxable capital gain for the fiscal pe- 
riod from the disposition of property held by the 
partnership for the purpose of earning income from 
property (other than property acquired by the part- 
nership in a transaction to which subsection 97(2) 
applied), or 


2. taxable capital gain for the year from the dispo- 
sition of the individual’s interest in the partnership 
if the individual, or a person who does not deal at 
arm’s length with the individual, does not have an 
interest in the partnership (otherwise than because 
of the application of paragraph 98(1)(a) or 
98.1(1)(a)) throughout the following taxation year, 


exceeds the total of all amounts each of which is the 
individual’s share of an allowable capital loss for the 
fiscal period, and 


(B) the individual’s share of losses from property of the 
partnership for the fiscal period; 


(c.2) where, during a fiscal period of a partnership that ends in 
the year (other than a fiscal period that ends because of the ap- 
plication of subsection 99(1)), 


(i) the individual is a limited partner of the partnership, or is 
a member of the partnership who was a specified member of 
the partnership at all times since becoming a member of the 
partnership, or 


(ii) the partnership owns a rental or leasing property or a film 
property and the individual is a member of the partnership, 


the total of all amounts each of which is an amount deductible 
under any of paragraphs 20(1)(c) to (f) in computing the indivi- 
dual’s income for the year in respect of the individual’s acquisi- 
tion of the partnership interest were the lesser of 


(iii) the total of all amounts otherwise so deductible, and 


(iv) the total of all amounts each of which is the individual’s 
share of any income of the partnership for the fiscal period, 
determined in accordance with subsection 96(1); 
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(c.3) the total of all amounts each of which is an amount deduct- 
ible in computing the individual’s income for the year in respect 
of a property for which an identification number is required to 
be, or has been, obtained under section 237.1 (other than an 
amount to which any of paragraphs (b) to (c.2) applies) were nil; 


(d) except in respect of dispositions of property occurring before 
1986 or to which section 79 applies, 


(i) the references to the fraction applicable to the individual 
for the year in each of paragraphs 38(a), (b) and (c) and sec- 
tion 41 were read as a reference to “4/5”, other than in the 
case of a capital gain from a disposition that is the making of 
a gift of property to a qualified donee, and 


(ii) each amount (other than an amount to which subsection 
104(21.4) applies) that is designated by a trust for a particu- 
lar year of the trust in respect of the individual and deemed 
by subsection 104(21) to be a taxable capital gain for the 
year of the individual were equal to the amount obtained by 
the formula 


year - of the trust in respect of the indnad ral and deemed by 
bsection ee to bea eae ee aot for the ie 


ee The Geioher 31,2011 dat (ccistation « bee. 321), will amend the 
words of subpara. 127. .52(1)(d)(ii) to read as above, apehieaile to taxation 


Technical Notes: Section 127. 52 defines the “adjusted ke come. of ae 
individual fo a taxation yen for the Durpase of Dh dase the individual’s alterna- 


4/5 (A x 1/B) 
where 


A is the amount so deemed to be a taxable capital gain for 
the year of the individual, and 


Bis the fraction in paragraph 38(a) applicable to the trust 
for the particular year of the trust for which the designa- 
tion is made; 


Proposed Addition _ 127. 52(1)(d)(iii) [temporary] 
ii) this Act Weg read without foserenee to subsection 


of capital gains and losses i is to be taken into account. a some cases, because of 
subsection qT 6) (which in some cases deems a taxpayer to have realised a larger 
capital gain ‘as actually realised) more than the total amount of capital gains _ 
and losses would be taken into account. Excess capital gains are deemed by subsec- 
tion 104(21.6) to have been realized i in order that the inclusion rate for capital gains 
on property di osed of by a trust prior to February 28, 2000 is */4 and pro- 
a ae of by a trust after February 27, 2000 and before October 18, 2000 is 
a 52(1)(d) is therefore amended to ensure that only the. actual 
ain is included in computing the alternative minimum tax. 


: _ Proposed Repeal — yey, 52(1)(d)(iii) 
Application: The October 31, 2011 draft legislation, subsec. 32(2), will repeal sub- 
para. J2. §2(1)(d) (ii), applicable to taxation years that begin after October 31, 2011. 


Technical Notes: Paragraph 127.52(1)(d), as it would be amended by the draft 
legislative proposals released July 16, 2010, provides that in computing an individual’s 
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adjusted taxable income for alternative minimum tax purposes, the total amount of cap- 


ital gains and losses is to be taken into account. In some cases, because of subsection 
104(21. 6) more than the total amount of capital gains -and losses would bi 


in order to ensure that the inclusion rate for capital gains realized on property disposed 


of by a trust prior to February. 28, 2000 is 3/4 and property disposed of by a trust after 
February 27, 2000 and before October 18, 2000 is 2/3. Proposed subparagraph | 


127.52(1)(DGii) ensures that only the actual amount of the gain is include comput- 


ing the alternative minimum tax for the 2000 taxation year. As subpar[algraph 
127.52(1)(d)(ii). has no application to any ud taxation year, it is gi ae for taxa-_ 


tion years that begin after October 31, 2011, — 


(e) the total of all amounts deductible under section 65, 66, 66.1, 
66.2, 66.21 or 66.4 or under subsection 29(10) or (12) of the 
Income Tax Application Rules in computing the individual’s in- 
come for the year were the lesser of the amounts otherwise so 
deductible by the individual for the year and the total of 


(i) the individual’s income for the year from royalties in re- 
spect of, and such part of the individual’s income, other than 
royalties, for the year as may reasonably be considered as 
attributable to, the production of petroleum, natural gas and 
minerals, determined before deducting those amounts, and 


Proposed Addition — 127.52(1)(e)(i.1) 
(i.1) the individual’s income for the year from property, or 
from the business of selling the product of property, de- 
scribed in Class 43.1 or 43.2 in Schedule II to the Income 
Tax Regulations, determined before deducting those 
amounts, and y : 


Application: The October 31, 2011 draft legislation, subsec. 32(3), will add sub- 
para. 127.52(1)(e)(i.1), applicable in respect of taxation years that end after 2008. 


Technical Notes: Paragraph 127.52(1)(e) provides that “adjusted taxable income” 
is computed on the assumption that the total of specified resource-related deductions 
does not exceed specified resource income. 


In particular, deductions for Canadian exploration expenses (CEE) in a taxation year 
are limited to the individual’s income from the production of petroleum, natural gas 
and minerals. CEE includes Canadian renewable and conservation expense (CRCE) 
under section 66.1. If the majority of tangible property in a project is eligible for 
inclusion in either capital cost allowance (CCA) Class 43.1 or Class 43.2 of Schedule 
II to the Income Tax Regulations, certain project start-up expenses (for example, en- 
gineering and design work and feasibility studies) qualify as CRCE, which can be 
fully deducted in the year incurred in calculating taxable income of a taxpayer. 


New subparagraph (e)(i.1) is introduced to ensure that in applying the limitation in 
respect of the deduction of resource related expenses under this paragraph, the 
sources of income against which an individual may deduct CRCE amounts include 
income from property or from the business of selling the product of property, de- 
scribed in CCA Class 43.1 and Class 43.2. 


Letter from Dept. of Finance, Sept. 28, 2010: 
Mr. Fréderic Harvey, McCarthy Tétrault, Montréal, QC 
Dear Mr. Harvey: 


I am writing, with respect to your letter of February 24, 2010 addressed to Ms. 
Davine Roach and further to your discussions in the fall of 2009 with officials of the 
Tax Legislation Division regarding the determination of adjusted taxable income for 
the purpose of the Alternative Minimum Tax (AMT) in Division E.1 of the Income 
Tax Act (Act). 


Paragraph 127.52(1)(e) of the Act generally provides that an individual’s adjusted 
taxable income is to be computed on the assumption that the total of resource related 
deductions do not exceed the total of resource related income. In particular, in com-. 
puting adjusted taxable income for AMT purposes, deductions for Canadian Explora- 
tion Expenses (CEE) in a taxation year are limited to the individual’s income from 
the production of petroleum, natural gas and minerals. CEE includes Canadian Re- 
newable and Conservation Expense (CRCE) under section 66.1 of the Act. If the 
majority of tangible property in a project is eligible for inclusion in either Class 43.1 
or Class 43.2 of Schedule II to the Income Tax Regulations (the “Regulations”), cer- 
tain project start-up expenses (for example, engineering and design work and feasi- 
bility studies) qualify as CRCE which can be fully deducted in the year inoue 2 in 
calculating taxable income of a taxpayer. 


You are concerned that, in determining AMT for a taxation year, a taxpayer i is not 
entitled to claim a deduction for CRCE in the year even if the taxpayer earns income 
in the year attributable to the production and sale of electricity from the use of pro- 
perty described in CCA Class 43.1 and 43.2. This is because such deductions for 
AMT purposes are limited to income from the production of petroleum, natural gas 
and minerals. Accordingly, you request that the income tax provisions be amended to 
allow an individual to deduct CRCE to the extent of the aint s income from 
property described in Class 43.1 and 43.2. 


We agree that, for the purpose of applying the ‘dibtons in respect of the deduction 
of resource related expenses under paragraph 127.52(1)(e) of the Act, the sources of | 


Income Tax Act, Part I 


n into 
account. Excess capital gains. are deemed by subsection 104(21. 6) to have been realized . 


income against which an individual -may deduct CRCE amounts, Souda 
43.2. Thi 


od 
Minister of Finance that, effective for the 2009 and Seas a 


Act be amended to ee for this result. 


Gerard Tans. Director, “Tax Teese Division, Tax, Policy Branch 


(ii) all amounts included in computing the individual’s in- 
come for the year under section 59; 


(e.1) the total of all amounts each of which is an amount deduct- 
ible under any of paragraphs 20(1)(c) to (f) in computing the 
individual’s income for the year in respect of a property that is a 
flow-through share (if the individual is the person to whom the 
share was issued under an agreement referred to in the definition 
“flow-through share” in subsection 66(15)), a Canadian resource. 
property or a foreign resource property were the lesser of the 
total of the amounts otherwise so determined for the year and. 
the amount, if any, by which 


(i) the total of all amounts each of which is an amount de- 
scribed in subparagraph (e)(i) or (ii), determined without ref- 
erence to paragraphs 20(1)(c) to (f), 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ductible under section 65, 66, 66.1, 66.2, 66.21 or 66.4 or 
under subsection 29(10) or (12) of the Income Tax Applica- 
tion Rules in computing the individual’s income for the year; 


(f) subsection 82(1) were read without reference to paragraph 
82(1)(b); 


(g) the total of all amounts deductible under section 104 in com- 
puting the income of a trust for the year were equal to the total 
of 


(i) the total of all amounts otherwise deductible under that 
section, and 


(ii) the total of all amounts each of which is 7/s of 


(A) amounts designated by the trust under subsection 
104(21) for the year, or 


(B) that portion of a net taxable capital gain of the trust 
that may reasonably be considered to 


(I) be part of an amount included, by virtue of subsec- 
tion 104(13) or section 105, in computing the income 
for the year of a non-resident beneficiary of the trust, 
or 


(Il) have been paid in the year by a trust governed by 
an employee benefit plan to a beneficiary thereunder; 


(h) the only amounts deductible under sections 110 to 110.7 in 
computing the individual’s taxable income for the year or taxa- 
ble income earned in Canada for the year, as the case may be, 
were 


(i) the amounts deducted under any of subsections 110(2), 
110.6(2), (2.1), (2.2), (3) and (12) and 110.7(1), 


Proposed Amendment — 127. 52(1 \h)(i) 


Application: The November 5, 2010 draft legislation (mise. technical) 
amend subpara. 127.52(1)(h)(i) to. dasha oe. “ 2) and see for betes dhe ®. 
in force on Royal Assent. 


Technical Notes: Section 127.52 defines the eeineed ecobion pire 
dual for a taxation year for the purpose of Cee the individ 
liability under Part I of the Act. 


Paragraph 127.52(1)(h) provides that in | computing an dal s adjust 
come, only certain of the deductions under sections 110 to 110,7 may be taken 
account. Paragraph 127.52(1)(h) is amended to eliminate the naoteny 0 
110.6(3), which was repealed by S.C. 1995, c, a) 


hs of an ind 
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(i1) the amount deducted under paragraph T10C1)(d), not ex- 
ceeding the total of 


(A). the amount deducted, under paragraph ] LO(L)(d, Ui 
and 


(B) 7/5 of the amount, if any, bie whith 
(1) the amount deducted under paragraph aalany 
exceeds 
(II) the amount determined under clause (A), 
(iii) the amount deducted under paragraph 110(1)(d.01), 


(iv) 7/5, of the amounts deducted under any of. paragraphs 
110(1)(d.1) to (d.3), 


(v) the amount that would be deductible under paragraph 
110(1)(f) if paragraph (d) were applicable in computing the 
individual’s income for the year; and 


(vi) the amount deducted under paragraph 110(1)(g), 
‘a (h.1), the formula in paragraph 110.6(21)(a) were read as 


wees 


(i) in computing the individual’s taxable income for the year or | 


the individual’s taxable income earned in Canada for the year, as 
the case may be, the only amounts deductible under 


(i) paragraphs 111(1)(a), (c), (d) and (e) were the lesser of 


(A) the amount deducted under those paragraphs for the 
year, and 


(B) the total of all amounts that would be deductible 
under those paragraphs for the year if 


(I) paragraphs (b), (c). and (e)-of this, subsection, as 
they read in respect of taxation years that began after 
1985. and before 1995, applied in computing the indi- 
vidual’s non-capital loss, restricted farm, loss, farm 
loss. and limited partnership loss. for any. of , those 
years, and 


(II) paragraphs (b) to (c.3), (e) and (e.1) of this subsec- 
tion applied in computing the individual’s non-~capital 
loss, restricted farm loss; farm loss and limited part- 
nership loss for any taxation year that begins after 
1994, and 


(ii) paragraph 11101)(by were the lesser of 


(A) the total of all amounts each of which isan amount 
that can reasonably be considered to be the: amount that 
the individual would have deducted under: paragraph 
111(¢ 1)(b) had paragraph (d) of this subsection been appli- 
cable in computing: the amount deductible’ under’ para- 
graph 111(1)(b), and 


(B) the total of all amounts that would be deductible 
under that paragraph for the year if 


(I) paragraph (d) of this subsection applied in comput- 
ing the individual’s net capital loss for any, taxation 
year that began before 1995, and 


(II) paragraphs (c.1) and (d) of this subsection applied 
in computing the individual’s net capital loss for any 
taxation year that begins after 1994; and 


(j) the Income Tax Application Rules were read without refer- 
ence to section 40 of that Act. 


Related Provisions: 127.52(2) — Certain CCA claims by. partnership» deemed 
claimed by partner; 127.52(2.1) — Specified member of partnership — anti-avoidance 
rule; 127.52(3) —Rental,or leasing property; 180.01(2)(f) Application to 2010-14 


election re deferred employee stock option, benefits; 248(8) — Meaning, of “conse- | 


quence” of death. 


History: Para. 127.52(1)(f) amended. to substitute “paragraph 82(1)(b)” for * ‘that por- 
tion following paragraph 82(1)(a)” by 2007, c. 2, s. 50, poe to dividends paid 
-after 2005. 


Subpara. 127.52(1)(h)(i) amended to'add “(2.2)” by the said c. 2, s. 34.1, applicable to 
taxation years that end after May 1, 2006. 
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Cl: 127,52(1)(h)Gi)(A) amended to substitute “the amount” for “twice the amount”, by 
2006, c. 4)'s. 75.1, applicable to: 2006 et 5/5 Rape that, for 2006, it shall He read as 
follows: 


(A) the total of 


(I) twice the amount deducted under paragraph 110(1)(d.01) in respect of 
gifts made before May 2, 2006, and 


(ID) the ‘amount deducted under paragraph ines Diss O1) i in respect of gifts 
made after May 1, 2006,-and 


Subpara. 127.52(1)(h)(vi) added by 2002, c.‘9!"s. 40, applicable to 1997 er seq. and, 
notwithstanding subsecs. 152(4) to (5), any assessment of a taxpayer’s tax, interest or 
penalty for any taxation year shall be made-that is necessary to give effect to the 
amendment. 


Para. 127.52(1)(d) amended by 2001, c. 17, subsen 119(1), applicable to 2000 et seq. 
Para. (d) formerly read: 


(d) except in respect of dispositions of property, occurring before 1986. or to 
which section 79 applies, 


(i) sections 38 and 41 were read without the references therein to “3/4 of’, 
other than in the case of a capital gain from a disposition that is the making 
of a gift of property to a qualified donee (as defined in subsection 149.1(1)), 
and 


(ii) each amount deemed by subsection 104(21) to be a taxable capital gain 
for the year of the individual were equal to */ of that amount, 


The opening words of para. 127.52(1)(e) amended by the said c. 17, subsec. 119(2), to 
add reference to “66.21”, applicable to taxation years that begin after 2000. 


Subpara. 127.52(1)(e.i)Gi) amended by the said c. 17, subsec. 119(3),, to add reference 
to “66.21”, applicable to taxation years that begin after 2000. 


The opening words of subpara. 127.52(1)(g)(Gi) amended by the said c. 17, subsec. 
119(4) to substitute “3/5” for “1/3”, applicable to 2000 et seg. 


Para. 127. 52(1)(h) amended by the said c. 17, subsec; 119(5), applicable to 2000 et seq. 
except that, for the 2000 taxation year, cl. 127.52(1)(h)(ii)(A) shall be read as follows: 


(A), the total of 


(1) twice the amount deducted: under paragraph 110(1)(d.01) in respect of 
benefits that the individual is deemed by: paragraph 7(1)(a) to have received 
in the year as a result of transactions, events or circumstances that occur 
after October 17, 2000, and 


(11) the amount deducted under paragraph 110(1)(d.01) in respect of benefits 
that the individual is deemed by paragraph 7(1)(a) to have received in the 
year as a result of transactions, events or circumstances that occur before 
October’ 18; 2000; and 


Para. (h) formerly read: 


(h):the only amounts deductible under sections 110 to 110.7 in computing the 
individual’s taxable income for the year or taxable income earned in Canada for 
the year, as the case may be, were the amounts’ deducted under any of subsec- 
tions 110(2), 110.6(2), (2.1), (3) and (12) and 110.7(1) and the amount that 
would be deductible under paragraph 110(1)(f) if paragraph (d) were applicable 
in computing the individual’s income for the! year} 


Para. 127.52(1)(a) repealed by 1999, c. 22, subsec: SO(2), applicable to 1998 et seq. 
The’ para. formerly read: 


(a) the total of all amounts deductible under any of paragraphs 8(1)(m) and 60(i) 
to (j.2) in computing the individual’s income for the year were the lesser of 


(i) the total of the amounts: otherwise so deductible; :and 
(ii) the total of . 


(A) the amount otherwise so deductible under paragraph 60(i) by reason 
of subsection 146(6.1), and 


(B) all amounts each of which was included in computing. the. indivi- 
dual’s income for the year and is a single payment out of or under a 
deferred profit sharing plan, a superannuation or pension fund or plan or 
a foreign retirement arrangement 


(I) as a consequence of the death, withdrawal from the fund, plan or 
arrangement or termination of employment of a.person, 


(II) on the winding-up of the fund; plan or arrangement in full satis- 
faction of all rights of the payee in or under the! fund, plan or ar- 
rangement, or 


(IID to which the individual is entitled dBeierde of an-amendment to 
the fund, plan, or. arrangement; 


Subsec. 50(1) of the said c, 22 provides the following transitional-rule, ‘nuilicale to 
1994 et seq.,and, notwithstanding subsecs:152(4) to: (5) of the Act, such assessment of 
an individual’s tax payable under the Act for any taxation year shall be made as is 
necessary to take into account the application of subsec. 50(1). 


(1) Where an individual’s tax payable under Part I of the Act for a particular 
taxation year that began after 1993 and before 1998 is greater than the tax that 
would have been so payable if the Act were read without reference to paragraph 
127.52(1)(a) and the individual was resident in Canada throughout, and was not 
a bankrupt at any time in, the period that began immediately aftér'the end of the 
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particular year and that ended at the end of 1997, the individual’s minimum 
amount for the particular year under section 127.51 of the Act is deemed to be 
equal to the amount, if any, by which 


(a) the amount that would be the individual’s minimum amount for the par- 
ticular year determined without reference to this subsection 


exceeds 


(b) the part of the individual’s additional tax for the particular year deter- 
mined under subsection 120.2(3) of the Act that can reasonably be consid- 
ered to be attributable to the application of paragraph 127.52(1)(a) of the Act 
and not deductible in computing the individual’s tax payable under Part I of 
the Act for any of the taxation years that began after the end of the particular 
year and before 1998. 


Paras. 127.52(1)(b) and (c) amended, and paras. (c.1) to (c.3), (e.1), and (h.1), added, 
by 1998, c. 19, subsec. 150(1)-(3), paras. (b), (c) to (c.3), and (e.1) applicable to taxa- 
tion years of an individual that begin after 1994, and (h.1) applicable to the 1994 and 
1995 taxation years. Paras. 127.52(1)(b) and (c) formerly read: 


(b) the total of all amounts deductible by the individual under paragraph 20(1)(a) 
for the year in respect of residential properties were the lesser of the total of all 
amounts otherwise so deductible by the individual for the year and the amount, if 
any, by which 


(i) the total of the individual’s incomes for the year from the renting or leas- 
ing of residential properties owned by the individual or by a partnership, 
computed without reference to paragraph 20(1)(a), 


exceeds 


(ii) the total of the individual’s losses for the year from the renting or leasing 
of residential properties owned by the individual or by a partnership, com- 
puted without reference to paragraph 20(1)(a); 


(c) the total of all amounts deductible by the individual under paragraph 20(1)(a) 
for the year in respect of film properties were the lesser of the total of all 
amounts otherwise so deductible by the individual for the year and the amount, if 
any, by which 


(i) the total of the individual’s incomes for the year from the renting or leas- 
ing of film properties owned by the individual or by a partnership, computed 
without reference to paragraph 20(1)(a), 


exceeds 


(ii) the total of the individual’s losses for the year from the renting or leasing 
of film properties owned by the individual or by a partnership, computed 
without reference to paragraph 20(1)(a); 


Cl. 127.52(1)(i)(@)(B) amended by the said c. 19, subsec. 150(4), applicable to all taxa- 
tion years. Cl. 127.52(1)(i)(i)(B) formerly read: 


(B) the amounts that would be deductible under those paragraphs for the year if 
paragraphs (b), (c) and (e) of this subsection were applicable in computing the 
individual’s non-capital loss, restricted farm loss, farm loss and the limited part- 
nership loss for any taxation year beginning after 1985, and 


Cl. 127.52(1)(i)(ii)(B) amended by the said c..19, subsec. 150(5), applicable to all taxa- 

tion years except that, in determining an individual’s adjusted taxable income for taxa- 

tion years that began before 1995, subcl. 127.52(1)(i)(ii)(B)(1) shall be read as follows: 
“(I) paragraph (d) of this subsection applied in computing the individual’s net 
capital loss for any taxation year that began after 1985 and before 1995, and” 


Cl. 127.52(1)()(ii)(B) formerly read: 


(B) the total of all amounts that would be deductible under paragraph 111(1)(b) 
if paragraph (d) of this subsection were applicable in computing the total referred 
to in the definition “net capital loss” in subsection 111(8) for any taxation year 
commencing after 1985; and 


Subpara, 127.52(1)(d)(i) amended by the said c. 19, s. 35, applicable to taxation years 
that begin after 1996. Subpara. 127.52(1)(d)(i) formerly read: 


(i) sections 38 and 41 were read without the references therein to “3/; of”, and 


Para. 127.52(1)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 70, applicable to 
1991 et seg. Para. (1)(d) formerly read: 


(d) except in respect of dispositions of property occurring before 1986 or to 
which section 79 applies, sections 38 and 41 were read without the references to 
the fraction set out in those two sections; 


Cl. 127.52(1)(a)(ii)(B) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 106(1), 
applicable to 1990 et seq. That cl. formerly read: 


(B) the total of all amounts each of which was included in computing the indivi- 
dual’s income for the year and which is a single payment out of or under a de- 
ferred profit sharing plan or a superannuation or pension fund or plan 


(I) as a consequence of the death, withdrawal from the fund or plan or termi- 
nation of employment of a person, 


(II) on the winding-up of the fund or plan in full satisfaction of all rights of 
the payee in or under the fund or plan, or 


(III) to which the individual is entitled by virtue of an amendment to the 
fund or plan; 
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Para. 127.52(1)(h) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 106(2), appli-! 

cable to 1986 et seq., except that in its application to the 1986 to 1988 taxation years 
the para. shall be read as follows: 3 

(h) the only amounts deductible under sections 110 to 110.7 in computing the | 

individual’s taxable income for the year or the individual’s taxable income 

| 

| 


earned in Canada for the year, as the case may be, were the amounts deducted 
under any of paragraph 110(1)(i) and subsections 110(2), 110.6(2), (2.1), (3) and 
(12) and 110.7(1) of this Act and subsection 110.4(1) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it applied to taxation 
years ending before 1988 and the amount that would be deductible under para- 
graph 110(1)(f) if paragraph (d) were applicable in computing the individual’s 
income for the year; 
Para. (1)(h) formerly read: 

(h) the only amounts deductible under sections 110 to 110.7 in computing the 
individual’s taxable income for the year or the individual’s taxable income 
earned in Canada for the year, as the case may be, were the amounts deducted 
under any of paragraphs 110(1)(f) and (i) and subsections 110(2), 110.6(2), (2.1), 
(3) and (12) and 110.7(1) of this Act and subsection 110.4(1) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, computed without ref- 
erence to this section; | 


Subpara. 127.52(1)(i)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 106(3), 
applicable to taxation years beginning after 1985. Subpara. (1)(i)(i) formerly read: | 
(i) paragraphs 111(1)(a), (c) and (d) were the lesser of : 
(A) the amount deducted under each of those paragraphs, and 
(B) the amount that would be deductible under each of those paragraphs if 
paragraphs (b), (c) and (e) of this subsection were applicable in determining 
the amount for E in the definition “non-capital loss” in subsection 111(8) for 
any taxation year commencing after 1985, and | 
Advance Tax Rulings: ATR-28: Redemption of capital stock of family farm 
corporation. 


(2) Partnerships — For the purposes of subsection (1) and this 
subsection, any amount deductible under a provision of this Act in 
computing the income or loss of a partnership for a fiscal period is, 
to the extent of a member’s share of the partnership’s income or 
loss, deemed to be deductible by the member under that provision 
in computing the member’s income for the taxation year in which 
the fiscal period ends. 

History: Subsec. 127.52(2) amended by 1998, c. 19, subsec. 150(6), applicable to tax- 
ation years of an individual that begin after 1994. Subsec. 127.52(2) formerly read: 


(2) For the purposes of paragraphs (1)(b) and (c), where an individual was a 
member of that partnership at the end of its fiscal period, any amount deducted 
by that partnership as a deduction under paragraph 20(1)(a) in respect of a resi- 
dential property or a film property in computing its income shall, to the extent of 
the individual’s share thereof, be deemed to have been deducted by the indivi- 
dual under that paragraph in computing the individual’s income in respect of the 
property for the taxation year in which the fiscal period ended. 


(2.1) Specified member of a partnership — Where it can rea- 
sonably be considered that one of the main reasons that a member 
of a partnership was not a specified member of the partnership at all 
times since becoming a member of the partnership is to avoid the 
application of this section to the member’s interest in the partner- 
ship, the member is deemed for the purpose of this section to have 
been a specified member of the partnership at all times since be- 
coming a member of the partnership. 


Related Provisions: 40(3.131) — Parallel rule for negative adjusted cost base of 
partnership interest. 


History: Subsec. 127.52(2.1) added by 1998, c. 19, subsec. 150(7), applicable after 
April 26, 1995. 


(3) Definitions — For the purposes of this section, 


“film property” means a property described in paragraph (n) of 
Class 12, or paragraph (w) of Class 10, of Schedule II to the Income 
Tax Regulations; 


“limited partner” has the meaning that would be assigned by sub- 
section 96(2.4) if that subsection were read without reference to “if 
the member’s partnership interest is not an exempt interest (within 
the meaning assigned by subsection (2.5)) at that time and”: 


History: The definition “limited partner” added to subsec. 127.52(3) by 1998, c. 19, 
subsec. 150(9), applicable to taxation years of an individual that begin after 1994. 


“rental or leasing property” means a property that is a rental pro- 
perty or a leasing property for the purpose of section 1100 of the 
Income Tax Regulations. a 


1026 


Division E.1— Minimum Tax 


‘Related Provisions: 127.52(1)(b), (c.2)(ii) — Application of minimum tax. 
History: The definition “rental or leasing property” added to subsec. 127.52(3) by 

1998, c. 19, subsec. 150(9), applicable to taxation years of an individual that begin after 
1994. 

Regulations: 1100(14)-(14.2) (definition of rental property); 1100(17)-(20) (defini- 

tion of leasing property). 


“residential property” — [Repealed] 
History: The definition “residential property” repealed by 1998, c. 19, subsec. 150(8), 
applicable to taxation years of an individual that begin after 1994. The definition for- 
merly read: 

“residential property” means a property described in Class 31 or 32 of Schedule 

II to the Income Tax Regulations and furniture, fixtures and equipment, if any, 

located in, and ancillary to, that property. 
Definitions [s. 127.52]: “allowable capital loss” — 38(a), 248(1); “amount” — 
248(1); “arm’s length” —251(1); “business” — 248(1); “Canada” — 255; “capital 
gain” — 54, 248(1); “deferred profit sharing plan” — 147(1), 248(1); “disposition” — 
248(1); of capital property —54; “employment” — 248(1); “farm loss” — 111(8), 
248(1); “film property” — 127.52(3); “fiscal period” — 248(1), 249(2)(b), 249.1; 
“flow-through share” — 66(15), 248(1); “foreign retirement arrangement” — 248(1); 
“<dentical’” — 40(3.5), 248(12); “individual” — 248(1); “limited partner” — 127.52(3); 
“limited partnership loss” — 96(2.1)(e), 248(1); “mineral” — 248(1); “non-capital 
loss” — 111(8), 248(1); “non-resident” — 248(1); “person”, “property”, “regula- 
tion” — 248(1); “qualified donee” — 149.1(1), 248(1); “rental or leasing property” — 
127.52(3); “restricted farm loss” — 31, 248(1); “specified member” — 127.52(2.1), 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “tax- 
able income earned in Canada” — 115(1), 248(1); “taxation year’ — 249; “trust”? — 
104(1), 248(1), G). 


Forms [s. 127.52]: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario 
minimum tax carryover; T691: Alternative minimum tax; T1033-WS: Worksheet for 
calculating instalment payments; T1219: Provincial alternative minimum tax; T1219- 
ON: Ontario minimum tax carryover. 


127.53 (1) Basic exemption — An individual’s basic exemption 
for a taxation year is 


(a) $40,000’, in the case of an individual other than a trust; 


(b) $40,000’, in the case of a testamentary trust or an inter vivos 
trust described in subsection 122(2); and 


(c) in any other case, nil. 


(2) Multiple trusts — Notwithstanding paragraph (1)(b), where 
more than one trust described in that paragraph arose as a conse- 
quence of contributions to the trusts by an individual and those 
trusts have filed with the Minister in prescribed form an agreement 
whereby, for the purpose of this Division, they allocate an amount 
to one or more of them for a taxation year and the total of the 
amounts so allocated does not exceed $40,000, the basic exemption 
for the year of each of the trusts is the amount so allocated to it. 

Related Provisions: 104(2) — Grouping of multiple trusts for regular tax purposes. 


Forms: T3 SCH 6: Trusts’ agreement to allocate the basic exemption from minimum 
tax. 


(3) Failure to file agreement — Notwithstanding paragraph 
(1)(b), where more than one trust described in that paragraph arose 
as a consequence of contributions to the trusts by an individual and 
no agreement as contemplated by subsection (2) has been filed with 
the Minister before the expiry of 30 days after notice in writing has 
been forwarded by the Minister to any of the trusts that such an 
agreement is required for the purpose of an assessment of tax under 
this Part, the Minister may, for the purpose of this Division, allocate 
an amount to one or more of the trusts for a taxation year, the total 
of all of which amounts does not exceed $40,000, and the basic 
exemption for the year of each of the trusts is the amount so allo- 
cated to it. 

Definitions [s. 127.53]: “amount”, “assessment”, “individual” — 248(1); “inter 
vivos trust” — 108(1), 248(1); “Minister”, “prescribed” — 248(1); “taxation year” — 
249; “testamentary trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 

Interpretation Bulletins [s. 127.53]: IT-406R2: Tax payable by an inter vivos trust. 
Forms [s. 127.53]: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario 
minimum tax carryover; T691: Alternative minimum tax; T1219: Provincial alternative 
minimum tax; T1219-ON: Ontario minimum tax carryover. 


TNot indexed for inflation — ed. 
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127.531 Basic minimum tax credit determined — An indivi- 
dual’s basic minimum tax credit for a taxation year is the total of all 
amounts each of which is 


(a) an amount deducted under any of subsections 118(1), (2) and 
(10), sections 118.01 to 118.06, subsection 118.3(1), sections 
118.5 to 118.7 and 119 and subsection 127(1) in computing the 
individual’s tax payable for the year under this Part; or 


(b) the amount that was claimed under section 118.1 or 118.2 in 
computing the individual’s tax payable for the year under this 
Part, determined without reference to this Division, to the extent 
that the amount claimed does not exceed the maximum amount 
deductible under that section in computing the individual’s tax 
payable for the year under this Part, determined without refer- 
ence to this. Division. 


History: Para. 127.531(a) amended by 2011, c. 24, subsec. 41(7), applicable to 2011 et 
seq. It formerly read: 


(a) an amount deducted under any of subsections 118(1), (2) and (10), 118.01 to 
118.05, subsection 118.3(1), and sections 118.5 to 118.7 and 119 and subsection 
127(1) in computing the individual’s tax payable for the year under this Part; or 


Para. 127.531(a) amended by the said c. 24, subsec. 41(6), applicable to 2009 et seq. It 
formerly read: 


(a) an amount deducted under any of subsections 118(1), (2) and (10),118.01(2), 
118.02(2), 118.03(2) and 118.3(1) and sections 118.5 to 118.7 and 119 in com- 
puting the individual’s tax payable for the year under this Part; or” 


Para. 127.531(a) amended by the said c. 24, subsec. 41(5), applicable to 2007 et seg. It 
formerly read: 


~ (a) an amount deducted under any of subsections 118(1), (2) and (10), 118.01(2), 
118.02(2) and 118.3(1) and sections 118.5 to 118.7 and 119 in computing the 
individual’s tax payable for the year under this Part; or 


Para. 127.531(a) amended by the said c. 24, subsec. 41(4), applicable to 2006 et seq. It 
formerly read: 


(a) an amount deducted under any of subsections 118(1) and (2), 118.01(2) and 
118.3(1) and sections 118.5 to 118.7 and 119 in computing the individual’s tax 
payable for the year under this Part; or 


Para. 127.531(a) amended by the said c. 24, subsec. 41(3), applicable to 2005 et seq. It 
formerly read: 


(a) an amount deducted under any of subsections 118(1) and (2)-and 118.3(1) 
and sections 118.5 to 118.7 and 119 in-computing the individual’s tax payable 
for the year under this Part; or 


S. 127.531 amended by the said c. 24, subsec. 41(2), applicable to 2002 et seq. It for- 
merly read: 


127.531 An individual’s basic minimum tax credit for a taxation year is the total 
of all amounts that may be deducted in computing the individual’s tax payable 
for the year under this Part under any of subsections 118(1) and (2), sections 
118.1 and 118.2, subsection 118.3(1) and sections 118.5 to 118.7 and 119. 


S. 127.531 amended by. the said c. 24, subsec. 41(1), applicable to dispositions after 
December 23, 1998 for individuals who ceased to be resident in Canada after October 
1, 1996. It formerly read: 


127.531 An individual’s basic minimum tax credit for a taxation year is the total 
of all amounts each of which is 


(a) an amount deducted under subsection 118(1), (2) or (10) or 118.3(1) or 
any of sections 118.01 to 118.05 and 118.5 to 118.7 in computing the indivi- 
dual’s tax payable for the year under this Part; or 


(b) the amount that was claimed under section 118.1 or 118.2 in computing 
the individual’s tax payable for the year under this Part, determined without 
reference to this Division, to the extent that the amount claimed does not 
exceed the maximum amount deductible under that section in computing the 
individual’s tax payable for the year under this Part, determined without ref- 
erence to this Division. 


Para. 127.531(a) amended by 2009, c. 31, s. 14 to substitute “(10) or 118.3(1) or any of 
sections 118.01 to 118.05 and 118.5” for “(10), 118.01(2), 118.02(2), 118.03(2) or 
118.3(1) or any of sections 118.5”, applicable to 2009 ef seq. 
Para. 127.531(a) amended by 2007, c. 2, s. 35, applicable to 2006 et seq. except that, in 
its application to the 2006 taxation year, the para. is to be read without its reference to 
subsec. 118.03(2). It formerly read: 

(a) an amount deducted under subsection 118(1) or (2), 118.01(2) or 118.3(1) or 


any of sections 118.5 to 118.7 in computing the individual’s tax payable for the 
year under this Part; or 
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S. 127.531 amended by 2006, c. 4, s..76, applicable to 2002 et seq. except that, for 
taxation years before 2005, para. 127.531(a) shall be read without reference to subsec. 
118.01(2). S. 127.531 formerly read: 


127.531 An individual’s basic minimum tax credit for a taxation year is the total 
of amounts that may be deducted in computing the individual’s tax payable for 
the year under this Part under any of subsections 118(1) and (2), sections 118.1 
and 118.2, subsection 118.3(1) and sections 118.5 to 118.7. 


Selected Cases [s. 127.531]: Sherman v. R., [2000] 1 C.T.C. 2696 (TCC) (“May be 
deducted” not the same as “has been deducted”). 


Definitions [s. 127.531]: 


“amount”, « “individual” — 248(1); “tax payable” — 
248(2); “taxation year” — 249, rH 


127.54 (1) Definitions — In this section, 


“foreign income” of an individual for a taxation year means the 
lof 
total o 


(a) the individual’s incomes for the year from businesses carried 
on by the individual in countries other than Canada, and 

(b) the individual’s incomes for the year from sources in coun- 
tries other than Canada in respect of which the individual has 
paid non-business-income taxes, within the meaning assigned by 


subsection 126(7), to governments of countries other than 
Canada; 


“foreign taxes” of an individual for a taxation year means the total 
of the business-income taxes, within the meaning assigned by sub- 
section 126(7), paid by the individual for the year in respect of busi- 
nesses carried on by the individual in countries other than Canada 
and “/; of the non-business-income taxes, within the meaning as- 
signed by that subsection, paid by the individual for the year to the 
governments of countries other than Canada. 


(2) Foreign tax credit — For the purposes of section 127.5, an 
individual’s special foreign tax credit for a taxation year is the 
greater of 


(a) the total of all amounts deductible under section 126 from 
the individual’s tax for the year, and 


(b) the lesser of 
(i) the individual’s foreign taxes for the year, and 
(ii) the amount determined by the formula 


AXxB 
where 


A is the appropriate percentage for the taxation year, and 
B is the individual’s foreign income for the year. 


History: Subpara. 127.54(2)(b)(ii) amended by 2006, c. 4, s. 77, applicable to 2005 et 
seq. Subpara. 127.54(2)(b)(ii) formerly read: 


(ii) 16% of the individual’s foreign income for the year. 


Subpara. 127.54(2)(b)(ii) amended by 2001, c. 17, s. 120, to substitute “16%” for 
“17%”, applicable to 2001 et seq. 


Definitions [s. 127.54]: “amount”, “appropriate percentage”, “business” — 248(1): 
“Canada” — 255; “foreign income”, “foreign taxes” — 127.54(1); “individual” — 
248(1); “taxation year” — 249. 


Interpretation Bulletins [s. 127.54]: IT-270R3: Foreign tax credit. 


127.55 Application of section 127.5 — Section 127.5 does not 
apply in respect of 


(a) a return of income of an individual filed under subsection 
70(2), paragraph 104(23)(d) or 128(2)(e) or subsection 150(4); 
(b) [Repealed] 

(c) an individual for the taxation year in which the individual 
dies; 

(d) an individual for the 1986 taxation year if the individual dies 
in 1987; 


(e) a trust described in paragraph 104(4)(a) or (a.1) for its taxa- 
tion year that includes the day determined in respect of the trust 
under that paragraph; and 
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(f) a taxation year of a trust throughout which the trust is.» 
(i) a related segregated fund trust (within the meaning as- 
signed by paragraph 138.1(1)(a)), e 
(ii) a mutual fund trust, | 6s 
| (iii) a trust prescribed to be a master trust, or iit 
(iv) an employee life and health trust... idyll 
History: Subpara. 127.55(f)(iv) added by 2010, c. 25, s. 27, applicable after 2009... 
Para: 127.55(b) repealed by 2001, c. 17, s. 121, applicable to 1996 et seq. Para. (b) 
formerly read: 853 \ Oi 
(b) a taxation year of an individual in respect of which the individual has made 
an election under section 119; 
Para. 127.55(f) added by 1998, c. 19, s. 151, applicable to 1992 et seq. or 
Para. 127.55(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 71, applicable to 
1993 et seq. Para. (e) formerly read: 


(€) a trust described in paragraph 104(4)(a) for its taxation year in which the 
spouse referred to in that paragraph dies. 


Para. 127.55(e) added by 1994, c. 7, Sch. II (1991, c. 49), s. 107, applicable to 1986 et | 


seq. 
Definitions [s. 127.55]: “employee life and health trust’ — 144.1(2), 248(1); “indi- 
vidual” — 248(1); “mutual fund trust’ — 132(6); “prescribed” — 248(1); “related seg- 
regated fund trust’ — 138.1(1)(a); “taxation year” — 249; “trust” — 104(1), 248(1), 
(3). . 
Regulations: 4802(1.1) (prescribed master trust for 127.55(f)(iii)). 


Interpretation Bulletins [s. 127.55]: IT-326R3: Returns of deceased persons as 
“another person”. 4 


DIVISION F — SPECIAL RULES APPLICABLE IN 
CERTAIN CIRCUMSTANCES 


Bankruptcies 


128. (1) Where corporation bankrupt — Where a corporation 
has become a bankrupt, the following rules are applicable: 


(a) the trustee in bankruptcy shall be deemed to be the agent of 
the bankrupt for all purposes of this Act; 


~ (b) the estate of the bankrupt shall be deemed not to be a trust or 
an estate for the purposes of this Act; 


(c) the income and the taxable income of the corporation for any 
taxation year of the corporation during which it was a bankrupt 
and for any subsequent year shall be calculated as if 


(i) the property of the bankrupt did not pass to and vest in the 
trustee in bankruptcy on the bankruptcy order being made or 
the assignment filed but remained vested in the bankrupt, and 


(ii) any dealing in the estate of the bankrupt or any act per- 
formed in the carrying on of the business of the bankrupt es- 
tate by the trustee was done as agent on behalf of the bank- 
tupt and any income of the trustee from such dealing or 
carrying on is income of the bankrupt and not of the trustee; 


(d) a taxation year of the corporation shall be deemed to have 
commenced on the day the corporation became a bankrupt anda 
taxation year of the corporation that would otherwise have en- 
ded after the corporation became.a bankrupt:shall be deemed to 
have ended on the day immediately before the day on which the 
corporation became a bankrupt; 


(e) where, in the case of any taxation year of the corporation 
ending during the period the corporation is a bankrupt, the cor- 
poration fails to pay any tax payable by the corporation under 
this Act for any such year, the corporation and the trustee’ in 
bankruptcy are jointly and severally liable to pay the tax, except 
that 


"Proposed Amendment — 128(1)(e) opening words 


Application: The July 16, 2010 draft legislation (Part 2— sm) 
216(1), will amend the opening words of para. 128(1)(e) by substituting “j 
severally. lidarily,” for “jointly and severally”, to come into force 
Asse! lL 
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(i) the trustee is only liable to the extent of the property of 
the bankrupt in the trustee’s possession, and _ 


(ii) payment by either of them shall discharge the joint 
obligation; 


(f) in the case of any taxation year of the corporation ending 
during the period the corporation is a bankrupt, the corporation 
shall be deemed not to be associated with any other corporation 
-in the year; and 


- (g) where an absolute order of discharge is granted in respect of 
the corporation, for the purposes of section 111 any loss of the 
corporation for any taxation year preceding the year in which the 
» order of discharge was granted is not deductible by the corpora- 
- tion in computing its taxable income for the taxation year of the 
corporation in which the order'was granted or any subsequent 
~ year. 
Related Provisions: 34.2(7) — No inclusion of partnership stub-period income in 
year corporation becomes bankrupt; 39(1)(c)(iv)(B) — Business investment loss on 
debt of bankrupt corporation; 50(1) —-Capital loss. on debts and shares’ of bankrupt 
corporation; 56.3 —'No debt forgiveness reserve inclusion while corporation bankrupt; 
80(1)“forgiven amount’’B(i) — ‘Debt forgiveness: rules do not apply; 129(1.1)— No 
dividend refund on dividend’ paid: to: bankrupt: controlling corporation; 227(5) — 
Amount in trust not part of estate. 


History: Subpara. 128(1)(c)() amended by 2004, c. 25, subsec. 201(1) to replace “re- 
ceiving order” with “bankruptcy order”, in force December 15, 2004. 


Regulations: 206(2) (information return). 


Interpretation Bulletins: IT-179R: Change of fiscal period (to be revised re bank- 
rupt corporations — see I.T. Technical News No. 8); IT-206R: Separate businesses. 


|.T. Technical News: 8 (bankrupt corporation — change of fiscal period). 


CRA Audit Manual: 8.4.10: Analyzing risk and the potential for collection of assess- 
ment/reassessment [whether to audit a bankrupt company]; 29.5.8: Loss carryovers — 
loss carryover bankruptcy. 


(2) Where individual bankrupt — Where an individual has be- 
come a bankrupt, the following rules are applicable: 


(a) the trustee in bankruptcy shall be deemed. to be the agent of 
the bankrupt for all purposes of this Act; 


(b) the estate of the bankrupt shall be deemed not to be a trust or 
an estate for the purposes of this Act; 


(c) the income and the taxable income of the individual for any 
taxation year during which the individual was a bankrupt and for 
any subsequent year shall be calculated as if 


(i) the property of the bankrupt did not pass to and vest in the 
trustee in bankruptcy on the bankruptcy order being made or 
the assignment filed but remained vested in the bankrupt, and 


(ii) any dealing in the estate of the bankrupt or any act per- 
formed in the carrying on of the business of the bankrupt es- 
tate by the trustee was done as agent on behalf of the bank- 
rupt and any income of the trustee from such dealing or 
carrying on is income of the bankrupt and not of the trustee; 


(d) except for the purposes of subsections 146(1), 146.01(4) and 
146.02(4) and Part X.1, 


(i) a taxation year of the individual is deemed to have begun 
at the beginning of the day on which the individual became a 
bankrupt, and 


(ii) the individual’s last taxation year that began pebaes that 
day is deemed to have ended immediately before’ that day; 
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(d.1) where, by reason of paragraph (d), a taxation year of the 
individual is not a calendar year, 


(i) paragraph 146(5)(b) shall, for the purpose of the applica- 
tion of subsection 146(5) to the taxation year, be read as 
follows: 


“(b) the amount, if any, He which 


(i) the taxpayer’s RRSP deduction limit for the par- 
ticular calendar year in which the taxation year ends 


exceeds 


(ii) the total'of the amounts deducted under this sub- 
section and subsection (5.1) in computing ‘the tax- 
payer’s income for any. preceding taxation year that 
ends in the particular calendar year.”, 


‘and 


(ii) paragraph 146(5.1)(b) shall, for the purpose of the appli- 
cation of subsection 146(5:1) to the taxation year, be read as 
follows: 


“(b) the amount, if any, by which 


(i) the taxpayer’s RRSP deduction limit for the par- 
ticular calendar year in which the taxation year ends 


exceeds, 


(ii) the total of the amount deducted under subsec- 
tion (5) in computing the taxpayer’s income for the 
year and the amounts. deducted under this subsection 
and subsection (5) in computing the taxpayer’s in- 
come for any preceding taxation year that ends in the 
particular calendar year.”; 


(d.2) where, by reason of paragraph (d), the individual has two 
taxation years ending in a calendar year, each amount deducted 
in computing the individual’s income for either of the taxation 
years shall be deemed, for the purposes of the definition “unused 
RRSP deduction room” in subsection 146(1):and Part X.1, to 
have been deducted in computing the individual’s income for 
the calendar year; 


(e) where the individual was a ya aen at any time ina calendar 
year the trustee shall, within 90 days from the end of the year, 
file a return with the Minister, in prescribed form, on behalf of 
the individual of the individual’s income for any taxation year 
occurring in the calendar year computed as if 


(i) the only income of, the individual for that taxation year 
was the income for the year, if any, arising from.dealings in 
the estate of the bankrupt or acts performed in the carrying 
on of the business of the bankrupt by the trustee, 


(ii) in computing the individual’s taxable income for that tax- 
ation year, no deduction were permitted by Division C, other 
than 


(A) an amount under any of paragraphs 110(1)(d) to (d.3) 
and section 110.6 to the extent that the amount is in re- 
spect of an amount included in income under subpara- 
graph (i) for that taxation year, and 


(B) an amount under section 111 to, the extent that the 
amount was in respect of a loss of the individual for any 
taxation year that ended before the individual was dis- 
charged absolutely from bankruptcy, and 


(iii) in computing the individual’s tax payable under this Part 
for that taxation year, no deduction were allowed 


(A) under any of sections 118 to 118.06, 118.2, 118.3, 
118.5, 118.6, 118.8 and 118.9, 


(B) under section 118.1 with respect to a gift made by the 
individual on or after the day the individual became 
bankrupt, 


| (B.1) under section 118.62 with respect to interest paid on 
or after the day on which the individual became bankrupt, 
and 
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(C) under subsection 127(5) with respect to an expendi- 
ture incurred or property acquired by the individual in any 
taxation year that ends after the individual was discharged 
absolutely from bankruptcy, 


and the trustee is liable to pay any tax so determined for that 
taxation year; 


(f) notwithstanding paragraph (e), the individual shall file a sep- 
arate return of the individual’s income for any taxation year dur- 
ing which the individual was a bankrupt, computed as if 


(i) the income required to be reported in respect of the year 
by the trustee under paragraph (e) was not the income of the 
individual, 


(ii) in computing income, the individual was not entitled to 
deduct any loss sustained by the trustee in the year in dealing 
with the estate of the bankrupt or in carrying on the business 
of the bankrupt, 


(iii) in computing the individual’s taxable income for the 
year, no amount were deductible under any of paragraphs 
110(1)(d) to (d.3) and section 110.6 in respect of an amount 
included in income under subparagraph (e)(i), and no amount 
were deductible under section 111, and 


(iv) in computing the individual’s tax payable under this Part 
for the year, no amount were deductible under 


(A) section 118.1 in respect of a gift made before the day 
on which the individual became bankrupt, 


(B) section 118.62 in respect of interest paid before the 
day on which the individual became bankrupt, or 


(C) section 118.61 or 120.2 or subsection 127(5), 


and the individual is liable to pay any tax so determined for that 
taxation year; 


(g) notwithstanding subparagraphs (e)(ii) and (iii) and (f)(iii) 
and (iv), where at any time an individual was discharged abso- 
lutely from bankruptcy, 


(i) in computing the individual’s taxable income for any tax- 
ation year that ends after that time, no amount shall be de- 
ducted under section 111 in respect of losses for taxation 
years that ended before that time, 


(ii) in computing the individual’s tax payable under this Part 
for any taxation year that ends after that time, 


(A) no amount shall be deducted under section 118.61 or 
120.2 in respect of an amount for any taxation year that 
ended before that time, 


(B) no amount shall be deducted under section 118.1 in 
respect of a gift made before the individual became 
bankrupt, 


(B.1) no amount shall be deducted under section 118.62 
in respect of interest paid before the day on which the in- 
dividual became bankrupt, and 


(C) no amount shall be deducted under subsection 127(5) 
in respect of an expenditure incurred or a property ac- 
quired by the individual in any taxation year that ended 
before that time, and 


(111) the individual’s unused tuition and education tax credits 
at the end of the last taxation year that ended before that time 
is deemed to be nil; 


Proposed Amendment — 128(2)(g)(iii) 
(iii) the individual’s unused tuition, textbook and education 
tax credits at the end of the last taxation year that ended 
before that time is deemed to be nil; 


Application: The November 5, 2010 draft legislation (misc. technical), s. 26, will 
amend subpara. 128(2)(g)(iii) to read as above, applicable to 2006 et seq. 


Technical Notes: Subsection 128(2) contains a number of special rules that apply 
in cases of personal bankruptcy. Paragraph 128(2)(g) prohibits an individual who is 
discharged absolutely from bankruptcy from claiming certain non-refundable tax 
credits, particularly those credits computed by reference to expenditures made before 
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order” with “bankruptcy order’, 


unused tuition, textbook and education tax ¢ 


(h) where, in a taxation year commencing after an order of dis- | 
charge has been granted in respect of the individual, the trastent 
deals in the estate of the individual who was a bankrupt or per- 
forms any act in the carrying on of the business of the indivi- 
dual, paragraphs (e), (f) and (g) shall apply as if the individual | 
were a bankrupt in the year; and 
(i) the portion of the individual’s non-capital loss for a particular 
taxation year in which paragraph (e) applied in respect of the 
individual and any preceding taxation year that does not exceed | 
the lesser of 


, 
' 


\ 


(i) the amount of the individual’s allowable business invest- 
ment losses for the particular taxation year, and 


(ii) any portion of the individual’s non-capital loss for that | 
particular year that was not deducted in computing the indi- | 
vidua!’s taxable income for any taxation year in which para- 
graph (e) applied in respect of the individual or any preced- | 
ing taxation year, | 
' 
| 


shall, for the purpose of determining the individual’s cumulative | 
gains limit under section 110.6 for taxation years following the | 
taxation year in which paragraph (e) was last applicable in re- 
spect of the individual, be deemed not to have been an allowable | 
business investment loss. 


Related Provisions: 34.1(8) — No inclusion of partnership stub-period income in 
year individual becomes bankrupt; 56.2, 56.3 — No debt forgiveness reserve inclusion 
while individual bankrupt; 80(1)“forgiven amount”B(i) — Debt forgiveness rules do 
not apply; 118.95—Credits allowed on return filed by bankrupt individual; 
120.2(4)(a) —No minimum tax carryover on individual’s return under 128(2)(f); | 
122.5(7) — GST credit for year of bankruptcy; 122.61(3.1) — Child Tax Benefit for | 
year of bankruptcy; 122.7(11) — Effect of bankruptcy on Working Income Tax Bene- 
fit; 127.1(1)(a) — No refundable investment tax credit on individual’s return under — 
128(2)(f); 127.55 — Minimum tax not applicable; 150(3) — Trustee in bankruptcy re- 
quired to file return; 227(5) — Amount in trust not part of estate, Reg. 2701(2) — Cal- | 
culation of group term life insurance benefit where individual bankrupt. 


History: Cl. 128(2)(e)(iii)(A) amended by 2011, c. 24, s. 42, to substitute “118.06” for | 
“118.05”, applicable to 2011 et seq. 


Cl. 128(2)(e)Gii)(A) amended by 2009, c. 31, s. 15, applicable to 2009 er seq. It for- 
merly read: | 


(A) under section 118, 118.01, 118.02, 118.03, 118.2, 118.3, 118.5, 118.6, 118.8 
or 118.9, 


Cl. 128(2)()(ili)(A) amended by adding “118.02, 118.03,” after “118.01,”; by 2007, c. 
2, s. 36, applicable to 2006 et seq. except that, in its application to the 2006 taxation 
year, the cl. is to be read without its reference to s. 118.03. | 


Cl. 128(2)(e)(iii)(A) amended by adding “118.01,” after “118,”, by 2006, c. 4, s. 78, 
applicable to 2005 et seq. 


Subpara. 128(2)(c)(i) amended by 2004, c. 25, subsec. 201(2) to replace “receiving — 
in force December 15, 2004. 


Cl. 128(2)(e)Gi)(A) amended by 2001, c. 17, subsec. 122(1), applicable to 2000 et seq. | 
The cl. formerly read: 


(A) an amount under paragraph 110(1)(d), (d.1), (d.2) or (d.3) or section 110.6 to 
the extent that the amount is in respect of an amount included in income under 
subparagraph (i) for that taxation year, and 


Subpara. 128(2)(f)(iii) amended by the said c. 17, subsec. 122(2), applicable to 2000 et 
seq. The subpara. formerly read: 


(ili) in computing the individual’s taxable income for the year, no amount were 
deductible under paragraph 110(1)(d), (d.1), (d.2) or (d.3) or section 110.6 in 
respect of an amount included in income under subparagraph (e)(i), and no 
amount were deductible under section 111, and 


Para. 128(2)(d) and subpara. (f)(iv) amended by 1999, c. 22, subsecs. 51(1) and (3), 
para. (d) applicable to 1999 er seq., and subpara. (f)(iv) applicable to bankruptcies that 
occur after 1997. Cls. 128(2)(e)(iii)(B.1) and (g)(ii)(B.1) added by the said c. 22, sub- 
secs. 51(2) and (4), applicable to bankruptcies that occur after 1997. The para. and 
subpara. formerly read: 


(d) except for the purposes of subsections 146(1) and 146.01(4), (9) and (10) and 
Part X.1, a taxation year of the individual shall be deemed to have begun on the 
day in the calendar year on which the individual became a bankrupt and the 
individual’s taxation year that would otherwise have ended on the last day of that 
calendar year shall be deemed to have ended on the day immediately before the 
day the individual became a bankrupt; 
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(iv) in computing the individual’s tax payable under this Part for the year, no 
amount were deductible under section 118.1 in respect of a gift made before the 
day the individual became bankrupt or under section 118.61 or 120.2 or subsec- 
tion 127(5), 


The portion of para. 128(2)(e) after subpara. (i), the portion of para. 128(2)(f) after 
subpara. (ii), and para. 128(2)(g), amended by 1998, c. 19, subsecs. 152(1)-(3), appli- 
cable to bankruptcies that occur after April 26, 1995 except that, in applying subsec. 
128(2), as amended, to taxation years that ended before 1997, 


(a) cl. 128(2)(e)(iii)(A) shall be read without reference to “118.61”; 

(b) subpara. 128(2)(f)(iv) shall be read without reference to “118.61 or’; 

(c) cl. 128(2)(g)(ii)(A) shall be read without reference to “118.61 or’; and 

(d) para. 128(2)(g) shall be read without reference to subparagraph (iii). 
Those portions and para. (g) formerly read: 


re 
(ii) in computing taxable income, the individual was not entitled to any de- 
duction permitted by Division C for that taxation year except any deduction 
permitted by section 111, and 


(iii) in computing the tax payable under this Part by the individual, the indi- 
vidual was not entitled to deduct any amount under any of sections 118 to 
118.3, 118.5, 118.6, 118.8 and 118.9, 


and the trustee is liable to pay any tax payable under this Part by the individual 
in respect of that taxable income for that taxation year; 


(iii) in computing taxable income, the individual was not entitled to any de- 
duction under section 111 with respect to any losses for a previous taxation 
year, 


and the individual is liable to pay any tax payable under this Part by the indivi- 
dual in respect of that taxable income for the taxation year, 


(g) where an absolute order of discharge is granted in respect of the individual, 
for the purpose of section 111 any loss of the individual for a taxation year pre- 
ceding the year in which the order of discharge was granted is not deductible by 
the individual in computing the individual’s taxable income for the taxation year 
in which the order was granted or any subsequent year; 


Para. 128(2)(d) amended by 1994, c. 8, s. 18, applicable to 1993 et seg. Para. (d) for- 
merly read: 


(d) except for the purposes of subsections 146(1) and 146.01(4) and (9) and Part 
X.1, a taxation year of the individual shall be deemed to have begun on the day 
in the calendar year on which the individual became a bankrupt and the indivi- 
dual’s taxation year that would otherwise have ended on the last day of that cal- 
endar year shall be deemed to have ended on the day immediately before the day 
the individual became a bankrupt; 


Para. 128(2)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 72, applicable to 
1992 et seg. Para. (2)(d) formerly read: 


(d) except for the purposes of subsection 146(1) and Part X.1, a taxation year of 
the individual shall be deemed to have commenced on the day in the calendar 
year on which the individual became a bankrupt and the individual’s taxation 
year that would otherwise have ended on the last day of that calendar year shall 
be deemed to have ended on the day immediately before the day on which the 
individual became a bankrupt; 


Selected Cases [subsec. 128(2)]: Marchessault v. R., [2008] 3 C.T.C. 319 (FCA); 
rev’g [2006] 5 C.T.C. 2481 (TCC) (Definition was “imported” but interpretation was to 
be based on Act). 

Regulations: 206(2) (information return). 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-179R: Change of fiscal period; IT-206R: Separate businesses; IT-415R2: 
Deregistration of registered retirement savings plans (archived); IT-513R: Personal tax 
credits. 


CRA Audit Manual: 29.5.8: Loss carryovers — loss carryover bankruptcy. 


(3) [Repealed] 
History: Subsec. 128(3) repealed by 1998, c. 19, subsec. 152(4), applicable to bank- 
Tuptcies that occur after April 26, 1995. Subsec. 128(3) formerly read: 
(3) Definitions of “bankrupt” and “estate of the bankrupt” — In this section, 
“bankrupt” and “estate of the bankrupt” have the meanings assigned by the 
Bankruptcy and Insolvency Act. 
Subsec. 128(3) amended by 1994, c. 7, Sch. V (1992, .c. 27), para. 90(1)(q), to substi- 
tute “Bankruptcy and Insolvency Act’ for “Bankruptcy Act’, in force November 30, 
1992; 
“Bankrupt”: S. 2 of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as 
amended) defines “bankrupt” as follows: 
“bankrupt” means a person who has made an assignment or against whom a 
bankruptcy order has been made or the legal status of that person; 


S..128.1(1)(¢.2) 


“estate of the bankrupt” per se is not defined therein. 

Definitions [s. 128]: “allowable business investment loss” — 38(c), 248(1); 
“amount” — 248(1); “associated” — 128(1)(f), 256; “bankrupt”, “business” — 248(1); 
“calendar year” — Interpretation Act 37(1)(a); “capital gain’, “capital loss” — 39(1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “estate of the bankrupt”, “in- 
dividual”, “Minister” — 248(1);' “non-capital loss” —111(8), 248(1); “prescribed”, 
“property” — 248(1); “RRSP deduction limit” — 146(1), 248(1); “tax payable” — 
248(2); “taxable income” — 2(2), 248(1); “taxation year” — 128(2)(d), 249; “tax- 
payer” — 248(1); “trust? — 104(1), 248(1), (3); “unused RRSP deduction room” — 
146(1); “unused tuition, textbook and education tax credits’) — 118.61(1) [technically 
does not apply to s. 128). 


Changes in Residence 


128.1 (1) Immigration — For the purposes of this Act, where at a 
particular time a taxpayer becomes resident in Canada, 


(a) year-end, fiscal period — where the taxpayer is a corpo- 
ration or a trust, 


(i) the taxpayer’s taxation year that would otherwise include 
the particular time shall be deemed to have ended immedi- 
ately before the particular time and a new taxation year of the 
taxpayer shall be deemed to, have’ begun at the particular 
time, and 


(ii) for the purpose of determining the taxpayer’s fiscal pe- 
riod after the particular time, the taxpayer shall be deemed 
not to have established a fiscal period before the particular 
time; 
(b) deemed disposition — the taxpayer is deemed to have 
disposed, at the time (in this subsection referred to as the “time 
of disposition’’) that is immediately before the time that is imme- 
diately before the particular time, of each property owned by the 
taxpayer, other than, if the taxpayer is an individual, 


(i) property that is a taxable Canadian property, 


(ii) property that is described in the inventory of a business 
carried on by the taxpayer in Canada at the time of 
disposition, 


(iii) eligible capital property in respect of a business carried 
on by the taxpayer in Canada at the time of disposition, and 


(iv) an excluded right or interest of the taxpayer (other than 
an interest in a non-resident testamentary trust that was never 
acquired for consideration), 


(v) [Repealed] 
for proceeds equal to its fair market value at the time of 
disposition; 
(c) deemed acquisition — the taxpayer shall be deemed to 
have acquired at the particular time each property deemed by 
paragraph (b) to have been disposed of by the taxpayer, at a cost 
equal to the proceeds of disposition of the property; 


(c.1) deemed dividend to immigrating corporation — if 
the taxpayer is a particular corporation that immediately before 
the time of disposition owned a share of the capital stock of an- 
other corporation resident in Canada, a dividend is deemed to 
have been paid by the other corporation, and received by the 
particular corporation, immediately before the time of disposi- 
tion, equal to the amount, if any, by which the fair market value 
of the share immediately before the time of disposition exceeds 
the total of 


(i) the paid-up capital in respect of the share immediately 
before the time of disposition, and 


(ii) if the share immediately before the time of disposition 
was taxable Canadian property that is not treaty-protected 
property, the amount by which, at the time of disposition, the 
fair market value of the share exceeds its cost amount; 


(c.2). deemed. dividend to. shareholder. of immigrating 
corporation — if the taxpayer is a corporation and an amount 
has been added to the paid-up capital in respect of a class of 
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shares of the corporation’s capital stock because of paragraph 


(2)(b), 


+ 


(i) the corporation is deemed to have paid, immediately. 


before. the time of disposition, a dividend on the issued 
shares of the class equal to the amount of the paid-up capital 
adjustment in respect of the class, and 


(ii) a dividend is deemed to have been received, immediately 
before the time of disposition, by each person (other than a 
person in respect of whom the corporation is a foreign affili- 
ate) who held any of the issued shares of the class equal to 
that proportion of the dividend so deemed to have been paid 
that the number of shares of the class held by the person im- 
mediately before the time of disposition is of the number of 
issued shares of the class outstanding immediately before the 
time of disposition; and 


(d) foreign affiliate — where the taxpayer was, immediately 
before the particular time, a foreign affiliate of another taxpayer 
that is resident in Canada, 


(i) the affiliate shall be deemed to have been a controlled for- 
eign affiliate (within the meaning assigned by subsection 
95(1)) of the other taxpayer immediately before the particular 
time, and 


(ii) such amount as is prescribed shall be included in the for- 
eign accrual property income (within the meaning assigned 
by subsection 95(1)) of the affiliate for its taxation year end- 
ing immediately before the particular time. 


_ Proposed Amendment — 128.1(1)(d)(i), (ii) 


(i) the affiliate is deemed to have been a controlled foreign 
affiliate of the other taxpayer immediately before the par- 
ticular time, and 


(ii) the prescribed amount is to be included in the foreign 
~ accrual property income of the affiliate for its taxation year 
that ends immediately before the particular time. 


Application: The August 19, 2011 draft legislation (foreign affiliates), s. 18, will 
amend subparas. 128.1(1)(d)(i) and (ii) to read as above, penne to taxation years 
that begin after 2006... 


See also Application under s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 128.1(1) provides rules that apply when a taxpayer 
becomes resident in Canada. Paragraph 128.1(1)(d) sets out rules that apply where 
the immigrating taxpayer was, immediately before its, immigration into Canada, a 
foreign affiliate of another taxpayer resident in Canada. 


Paragraph 128.1(1)(d) is amended to update the manner-in which it refers to “con- 
trolled foreign affiliate” and “foreign accrual property income”, consequential to the 
addition of those definitions to subsection 248(1). 


Related Provisions: 44(2)(d) — Exchanges of property; 52(8)— Cost of corpora- 
tion’s shares. on its becoming resident in Canada; 53(1)(b.1) — Addition to ACB for 
deemed dividend under 128.1(1)(c.2); 53(4) — Effect on ACB of share, partnership 
interest or trust interest; 54“superficial loss’(c) — Superficial loss rule does not apply; 
66(4.3) — Foreign exploration and development expenses on becoming resident; 
66.21(1)“cumulative foreign resource expense”A.1, 66.21(5) — Foreign resource ex- 
penses on becoming resident; 70(5.3)— Value, of shares of corporation holding life 
insurance policy; 84(7) — When deemed dividend payable; 93,1(1) — Where shares 
are owned by partnership — effect on foreign affiliate definition; 94(3)(c), 94(4)(d), 
128.1(1.1) [proposed] — Deemed residence of non-resident trust does not apply for 
purposes of determining whether trust ceases to be resident; 96(8) — Cost of properties 
of partnership when partner becomes resident in Canada; 106(1.1)(b) — Deemed cost 
of income interest in trust; 107(1.1)(b)(ii) — Deemed cost of income interest in trust; 
114 — Individual resident during only part of year; 139.1(5)— Value of ownership 
rights in insurer during demutualization; 215(1.1) — Limitation on requirement to 
withhold tax on deemed dividend under 128.1(1)(c.1); Reg. 808(1.1) — Investment al- 
lowance for branch tax deemed nil before immigration. 


History: Subpara. 128.1(1)(b)(i) amended by 2001, c. 17, subsec. 123(1), applicable to 
changes in residence that occur after October 1, 1996. The subpara. formerly read: 


(i) property that would be taxable Canadian property ifthe taxpayer had been 
resident in Canada at no time in the taxpayer’s last taxation year that began 
before the particular time, 
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The opening words of para. 128.1(1)(b) amended, paras. 128. Ly. 1) and (c.2) added, 


Subpara. 128.1(1)(b)(iv) amended and subpara. (v) repealed by the said c. 17, subsec 
123(2), applicable to changes in residence that occur after October 1, 1996. The sub- 4 
paras, formerly read: P| 
(iv) property in respect of which the taxpayer elected under paragraph 48(1)(c), \ 
as it read in its application before 1993, or subparagraph (4)(b)(iv) in respect of 


the last preceding time the taxpayer ceased to be resident in Canada, and ar 


Ws 


; () a right to acquire shares of the capital stock of a corporation ‘where section 7 
would apply if the taxpayer disposed of the right to a person with whom the | 
taxpayer was dealing at arm’s length, 


by 1999, c. 22, subsecs. 52(1), (2), applicable to corporations that become resident 1 in 
Canada after February 23, 1998. The opening words formerly read: | if 


(b) the taxpayer shall be deemed to have disposed, at the time (in this subsection | 
referred to. as the “time of disposition”) that is immediately before’ the time that 
is immediately before the particular time, of each property owned by the tax- 
payer, other than 


Subsec. 128.1(1) enacted by 1994, c. 21, s. 62, applicable after 1992 except that where 
a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 (i.e., elects before 
the end of December 1994 for new subsec. 250(5.1) to apply in respect of a continu- 
ance before 1993), the section applies to the corporation from the time at which the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in any jurisdiction. 


Regulations: 5907(13)-(15) (prescribed amount to be included in FAPI). ' 


I.T. Application Rules: 26(10) (ITAR 26 does not apply to property owned since 
before 1972). 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta- | 
tus; IT-259R4: Exchanges of property; IT-262R2; Losses of non-residents and part- | 


year residents. 


CRA Audit Manual: 15.4.4: Immigration — becoming resident in Canada, 


Forms: NR74: Determination of residency status (entering Canada). 


Proposed Addition — 128. 1(1, is 6 Wi 


(1. 1) Triste subject to subsec. 94(3) — sa a (1) 
does not apply, at a time in a particular taxation se of atr 


what a idbaye Becomes fesideit 4 in 7 Canadas Pui gtaphe 128. panei treats 
payer who becomes resident in Canada as having disposed of the ew it § pl 
perty, with certain exceptions, for proceeds equal to the PrORAIBES 


New subeaction ‘128. 1(1.1) el a set of circumstances in hist 3 
128.11 )(b) does not apply to a taxpayer that is a trust. : 


nh 
Bute 


This rule sesitibs to ensure 2 thet a deemed disposition ioe not ita’ solely bec 
the basis for a trust’s residency in Canada changes from paragraph 94(3)(a) to. om 
(e.g., because the non-resident trustee oF a trust is none 
ustee). ) ' ; 


% 
s 


each suitor t onal year apa a trust to Which subsection 9403) ables C 
valid election Ry a trust under the coming-into-force Provision for 


to a change. in the status. of a trust that has a resident contribu ora 
beneficiary. ; ee 
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(2) Paid-up capital adjustment — If a corporation becomes res- 
ident in Canada at a particular time, 


(a), for the purposes of subsection (1) and this. subsection, the 
“paid-up capital adjustment’ in respect of.a particular class of 
shares of the corporation’s capital stock in respect of that acqui- 
sition of residence is the positive or negative amount determined 
by. the formula 


(A x B/C) -D 
where 
A is the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
deemed by paragraph (1)(c) to be the cost to the corpora- 
tion of property deemed under that paragraph to have 
been acquired by the corporation at the particular time 


exceeds 


(ii) the total of all amounts each of which is the amount of 
a debt owing by the corporation, or any. other obligation 
of the corporation to pay an amount, that is outstanding at 
the particular time, 
B is the fair market value at the particular time of all of the 
shares of the particular class, 


‘C is the total of all amounts each of which is the fair market 
value at the particular time of all of the shares of a class of 
shares of the corporation’s capital stock, and 


D> is the paid-up capital at the particular time, determined with- 
out reference to this subsection, in respect of the particular 
Class; and 


(b) for the purposes of this Act, in computing the paid-up capital 
in respect of a class of shares of the corporation’s capital. stock 
at any time after the particular time and before the time, if any, 
at which the corporation next becomes resident in Canada, there 
shall be 


(i) added the amount of the paid-up capital adjustment in re- 
spect of the particular class, if that amount is positive and the 

“corporation so elects for all such classes in respect of that 
“acquisition of residence by notifying the Minister in writing 
within 90 days after the particular time, and 


(ii) deducted, if the amount of the paid-up capital adjustment 
in respect of the particular class is negative, the absolute 
‘value of that amount. 


Related Provisions: 128.1(1)(c.2) — Deemed dividend to shareholder of immigrat- 
ing corporation; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 128.1(2) amended by 1999, c. 22, subsec. 52(3), applicable to corpo- 
rations that become resident in Canada after February 23, 1998, except that an election 
made under subpara. 128.1(2)(b)(i), as amended, is.deemed to have been made in a 
timely manner if it is made by the corporation, with the consent of all who were share- 
holders of the corporation immediately before the time of disposition (within the mean- 
ing assigned by para. 128.1(1)(b)), before April 1, 1999. The subsec. formerly read: 


(2) ldem —'paid-up capital — For the purposes ‘of this Act, where at a particu- 
lar time a corporation becomes resident in Canada, in computing the paid-up 
capital at any time after the particular time in respect of a particular class of 
shares of the capital stock of the corporation, there shall be deducted the amount 
determined by the formula 
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A 
—x(C-D) 
B 


where 


A is the paid-up capital, determined without reference to this subsection, of the 


particular class of shares at the particular time; 


B_ is the paid-up capital, determined without reference to this subsection, in — 


respect of all of the shares of the corporation at the particular time; 
C is the total of 


(a) the paid-up capital, determined without reference to this subsection, 
in respect of all of the shares of the corporation at the particular time, 


(b) all amounts each of which is the amount of any debt owing by the 


corporation, or any other obligation of the corporation to pay an amount, © 


that is outstanding at the particular time, and 


(c) any amount claimed under paragraph 219(1)(j) by the corporation for 
its last taxation year that began before the particular time; and 


D is the total of 


(a) all amounts each of which is deemed by paragraph (1)(c) to be the 
cost to the corporation of property (other than property described in par- 
agraph (d)) deemed under paragraph (1)(c) to have been acquired by the 
corporation at the particular time, 


(b) all amounts each of which is the cost amount to the corporation, 
immediately after the particular time, of property (other than a Canadian 
resource property or property described in paragraph (a) or (d)), 

(c) the total of 


(i) all Canadian exploration and development expenses incurred by 
the corporation before the particular time, except to the extent that 
those expenses were deducted in computing a taxpayer’s income for 
a taxation year that ended before the particular time, 


(ii) the corporation’s cumulative Canadian exploration expense at 
the particular time (within the meaning assigned by subsection 
66.1(6)), 


(iii) the corporation’s cumulative Canadian development expense at 
the particular time (within the meaning assigned by subsection 
66.2(5)), and 


(iv) the corporation’s cumulative Canadian oil and gas property ex- 
pense at the particular time (within the meaning assigned by subsec- 
tion 66.4(5)), and 


(d) the total of all amounts each of which is the paid-up capital in re- 
spect of a share of the capital stock of another corporation resident in 
Canada and connected with the corporation (within the meaning that 
would be assigned by subsection 186(4) if the references therein to 
“payer corporation” and “particular corporation” were read as references 
to the other corporation and the corporation, respectively) immediately 
after the particular time, owned by the corporation at the particular time. 
Para. (c) of the description of C in subsec. 128.1(2) amended by 1998, c. 19, s. 153, 
applicable to taxation years that begin after 1995 except that, in its application to taxa- 
tion years that begin in 1996, the reference in para. (c) to “paragraph 219(1)(j)” shall be 
read as a reference to “paragraph 219(1)(h) as it read in its application to the 1995 
taxation year or paragraph 219(1)(j)”. Para. (c) formerly read: 


(c) any amount claimed under paragraph 219(1)(h) by the corporation for its last 
taxation year that began before the particular time; and 


Subsec. 128.1(2) enacted by 1994, c. 21, s. 62, applicable after 1992 except that where 
a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 (i.e., elects before 
the end of December 1994 for new subsec. 250(5.1) to apply in respect of a continu- 
ance before 1993), the section applies to the corporation from the time at which the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in any jurisdiction. 


(3) Paid-up capital adjustment — In computing the paid-up 
capital at any time in respect of a class of shares of the corpora- 
tion’s capital stock, there shall be deducted an amount equal to the 
lesser of A and B, and added an amount equal to the lesser of A and 
C, where 


A 1s the absolute value of the difference between 


(a) the total of all amounts deemed by subsection 84(3), (4) 
or (4.1) to be a dividend on shares of the class paid before 
that time by the corporation, and 


(b) the total that would be determined under paragraph (a) if 
this Act were read without reference to subsection (2), 


B is the total of all amounts required by subsection (2) to be added 


in computing the paid-up capital in respect of the class before 
that time, and 
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C is the total of all amounts required by subsection (2) to be sub- | 
tracted in computing the paid-up capital in respect of the class | 


before that time. 


Related Provisions: 66(4.3) — Foreign exploration and development expenses on 
ceasing to be resident; 66.21(5) — Foreign resource expenses on ceasing to be resident, 


History: Subsec. 128.1(3) amended by 1999, c. 22, subsec. 52(3), applicable to corpo- 


rations that become resident in Canada after February 23, 1998. The subsec. formerly 


read: os 


(3) Idem — In computing the paid-up capital at any time in respect of a class of 


shares of the capital stock of a corporation, there shall be added an amount equal 


to the lesser of 
(a) the amount, if any, by which 


(i) the total of all amounts deemed by subsection 84(3), (4) or (4.1) to be 
a dividend on shares of the class paid before that time by the corporation 


exceeds 


(ii) the total that would be determined under subparagraph (i) if this Act 
were read without reference to subsection (2), and 


(b) the total of all amounts required by subsection (2) to be deducted in com- 
puting the paid-up capital in respect of that class of shares before that time. 


Subsec. 128.1(3) enacted by 1994, c. 21, s. 62, applicable after 1992 except that where 


a corporation elects in accordance with para. 111(4)(a) of 1994, c. 21 (i.e., elects before 


the end of December 1994 for new subsec. 250(5.1) to apply in respect of a continu-- 


ance before 1993), the section applies to the corporation from the time at which the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in any jurisdiction. 


(4) Emigration — For the purposes of this Act, where at any par- 
ticular time a taxpayer ceases to be resident in Canada, 


(a) year-end, fiscal period — where the taxpayer is a corpo- 
ration or a trust, 


(i) the taxpayer’s taxation year that would otherwise include 
the particular time shall be deemed to have ended immedi- 
ately before the particular time and a new taxation year of the 


taxpayer shall be deemed to have begun at the particular | 


time, and 


(ii) for the purpose of determining the taxpayer’s fiscal pe- 
riod after the particular time, the taxpayer shall be deemed 
not to have established a fiscal period before the particular 
time; 
(a.1) fiscal period — if the taxpayer is an individual (other 
than a trust) and carries on a business at the particular time, oth- 
erwise than through a permanent establishment (as defined by 
regulation) in Canada, 


(i) the fiscal period of the business is deemed to have ended 
immediately before the particular time and a new fiscal pe- 
riod of the business is deemed to have begun at the particular 
time, and 


(ii) for the purpose of determining the fiscal period of the 


business after the particular time, the taxpayer is deemed not _ 


to have established a fiscal period of the business before the 


particular time; 


(b) deemed disposition — the taxpayer is deemed to have 
disposed, at the time (in this paragraph and paragraph (d) re- 
ferred to as the “time of disposition”) that is immediately before 
the time that is immediately before the particular time, of each 


property owned by the taxpayer other than, if the taxpayer is an 


individual, 


(i) real property situated in Canada, a Canadian resource pro- 
perty or a timber resource property, 


Proposed Amendment — 128.1(4)(b)(i) 
Application: The July 16, 2010 draft legislation (Part 2 — bijurali 
217(1), will amend subpara. 128.1(4)(b)(i) by substituting “r 
perty” for “real property”, to come into force on Royal A 
Technical Notes (July 2010): See under 12(4). _ 


(ii) capital property used in, eligible capital property in re- | 


spect of or property described in the inventory of, a business 
carried on by the taxpayer through a permanent establish- 
ment (as defined by regulation) in Canada at the particular 
time, 
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(iii) an excluded right or interest of the taxpayer, 


(iv) if the taxpayer is not a trust and was not, during the 120- 
month period that ends at the particular time, resident in Can- 
ada for more than 60 months, property that was owned by the 
taxpayer at the time the taxpayer last became resident in Can- 
ada or that was acquired by the taxpayer by inheritance or 
bequest after the taxpayer last became resident in Canada, 
and | 


(v) any property in respect of which the taxpayer elects under 
paragraph (6)(a) for the taxation year that includes the first 
time, after the particular time, at which the taxpayer becomes 
resident in Canada, 


for proceeds equal to its fair market value at the time of disposi- 
tion, which proceeds are deemed to have become receivable and 
to have been received by the taxpayer at the time of disposition; 


(b.1) employee life and health trust — notwithstanding par- 
~agraph (b), if the taxpayer is or was at any time an employee life 
and health trust, 


(i) the taxpayer is deemed 


(A) to have disposed, at the time (in this paragraph re- 
ferred to as the “time of disposition’’) that is immediately 
before the time that is immediately before the particular 
time, of each property owned by the taxpayer for pro- 
ceeds equal to its fair market value at the time of disposi- 
tion, which proceeds are deemed to have become receiva- 
ble and to have been received by the taxpayer at the time 
of disposition, and 

(B) to have carried on a business at the time of disposi- 
tion, and 


(ii) each property of the taxpayer is deemed 


(A) to have been described in the inventory of the busi- 
ness referred to in clause (i)(B), and 


(B) to have a cost of nil.at the time of disposition; 


(c) reacquisition — the taxpayer is deemed to have reac- 
quired, at the particular time, each property deemed by. para- 
graph (b) or (b.1) to have been disposed of by the taxpayer, at a 
cost equal to the proceeds of disposition of the property; 


(d) individual — elective disposition — notwithstanding 
paragraphs (b) to (c), if the taxpayer is an individual (other than 
a trust) and so elects in prescribed form and manner in respect of 
a property described in subparagraph (b)(i) or (ii), 
(i) the taxpayer is deemed to have disposed of the property at 
the time of disposition for proceeds equal to its fair market 
value at that time and to have reacquired the property at the 
particular time at a cost equal to those proceeds, 


(ii) the taxpayer’s income for the taxation year that includes 
the particular time is deemed to be the greater of 
(A) that income determined without reference to this sub- 
paragraph, and 
(B) the lesser of 
(1) that income determined without reference to this 
subsection, and 
(II) that income determined without reference to sub- 
paragraph (i), and 
(iii) each of the taxpayer’s non-capital loss, net capital loss, 
restricted farm loss, farm loss and limited partnership loss for 
the taxation year that includes the particular time is deemed 
to be the lesser of 


, (A) that amount determined without reference to this sub- 
paragraph, and 
(B) the greater of 
(1) that amount determined without reference to this 
subsection, and 
(II) that amount determined without reference to sub- 
paragraph (i); and 
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(d.1) employee CCPC stock option shares — if the tax- 
payer is deemed by paragraph (b) to have disposed of a share 
that was acquired before February 28, 2000 under circumstances 
to which subsection 7(1.1) applied, there shall be deducted from 
the taxpayer’s proceeds of disposition the amount that would, if 
section 7 were read without reference to subsection 7(1.6), be 
added under paragraph 53(1)(j) in computing the adjusted cost 
base to the taxpayer of the share as a consequence of the deemed 
disposition. | 


(e), (f) [Repealed] 


Related Provisions: 7(1.6) — Deemed disposition does not apply te stock option 
rules; 10(12) — Non-resident ceasing to use inventory — deemed disposition; 28(4), 
(4.1) — Farmer or fisherman emigrating; 44(2)(d) — Exchanges of property; 53(4) — 
Effect on ACB of share, partnership interest or trust interest; 54“superficial loss”(c) — 
Superficial loss rule does not apply; 66(4)(b) — Foreign exploration and development 
expenses — deduction after emigration; 70(5.3) — Value of shares of corporation that 
owns life insurance policy; 74.2(3) — Application of spousal attribution rule to dispo- 
sition on emigration; 94(4)(e),.94(5) [proposed] — When trust deemed to cease being 
resident in Canada; 95(2)(f.4) — Possible FAPI application where foreign subsidiary 
immigrates to Canada; 104(4)(a.3) — Deemed disposition of property by trust on emi- 
gration of transferor; 106(1.1)(b) Deemed cost of income interest in_ trust; 
107(1.1)(b)(ii) — Deemed cost of income interest in trust; 114 — Individual resident 
during only part. of year; 119-— Credit where stop-loss rule in 40(3.7) applies; 
126(2.2) — Foreign tax credit on property deemed to be taxable Canadian property; 
126(2.21), (2.22) — Foreign tax credit after emigration; 128.1(1)(b) — Deemed dispo- 
sition on immigration; 128.1(5) — Deemed disposition does not increase instalment re- 
quirements; 128.1(6) — Returning former resident; 128.1(8) — Post-emigration loss; 
128.1(9) — Information reporting; 139.1(5)— Value of ownership rights in insurer 
during demutualization; 219.1 — Tax on corporate emigration; 220(3.2), Reg. 600 — 
Late filing of elections under 128.1(4)(d); 220(4.5)-(4.54) — Deferral of payment of 
departure tax; 226 — Demand for payment of taxes owing when taxpayer leaving Can- 
ada, and seizure of goods; Canada-U.S. Tax Treaty:Art. XIII:5(b)(ii), 6, 7 — effect of 
emigration to U.S. on future capital gains; Canada-U.K. Tax Treaty:Art. 13:9 — effect 
of emigration to U.K. on future capital gains. 


History: Para. 128.1(4)(b.1) added and para. (c) amended by 2010, c. 25, subsec. 
28(1), applicable after 2009. Para. (c) formerly read: 


(c) the taxpayer shall be deemed to have reacquited, at the particular time, each 
property deemed by paragraph (b) to have been disposed of by the taxpayer, at a 
cost equal to the proceeds of disposition of the property, 


Para, 128.1(4)(a.1) added and para. (b) amended by 2001, c. 17, subsec. 123(3), appli- 
cable to changes in residence that occur after October 1, 1996. S. 124 of the said c. 17 
provides: 


124. (1) If an individual ceased at any time after 1992 and before October 2, 
1996 to be resident in Canada and so elects in writing and files the election with 
the Minister of National Revenue before the end of the sixth month [December 
31, 2001] following the month in which this Act [2001, c. 17] receives royal 
assent, subparagraph 128.1(4)(b)(iii) of the Act as it read at that time shall, in 
respect of the cessation of residence, be read as enacted by this Act and as 
though subsection 128.1(10) of the Act, as enacted by this Act, applied. 


(2) Whete an individual makes an election under subsection (1), notwithstanding 
subsections 152(4) to (5) of the: Act, any reassessment of the individual’s tax, 
interest or penalties for any year shall be made that is necessary to take the elec- 
tion into account. 


Para. (b) formerly read: 


(b) the taxpayer shall be deemed to have disposed, at the time (in this paragraph 
and paragraph (d) referred to as the “time of disposition”) that is immediately 
before the time that is immediately before the particular time, of each property 
owned by the taxpayer, other than 


(i) where the taxpayer is an individual, property that would be taxable Cana- 
dian property if the taxpayer had been resident in Canada at no time in the 
taxpayer’s last taxation year that began before the particular time, 


(ii) where the taxpayer is an individual, property that is described in the in- 
ventory of a business carried on by the taxpayer in Canada at the particular 
time, 


(iii) where the taxpayer is an individual, a right to receive a payment de- 
scribed in any of paragraphs 212(1)(h) and (j) to (q), a right under a regis- 
tered education savings plan or a right to receive any payment of a benefit 
under the Canada Pension Plan or a provincial pension plan as defined in 
section 3 of that Act, 


(iv) where the taxpayer is an individual other than a trust, each capital pro- 
perty not described in any of subparagraphs (i) to (iii) in respect of which, on 
or before the taxpayer’s balance-due day for the taxation year in which the 
taxpayer ceased to be resident in Canada, the taxpayer elects in prescribed 
manner and furnishes to the Minister security acceptable to the Minister for 
the payment of the additional tax that would have been payable by the tax- 
payer under this Part for the year had the taxpayer not so elected, 
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(vy) where the taxpayer is an individual other than a trust and was, during the 
10 years immediately preceding the particular time, resident in Canada for a 
period or periods totalling 60 months or less, property that was 


(A) owned by the taxpayer at the time the taxpayer last became resident 
in Canada, or 


(B) acquired by the taxpayer by inheritance or bequest after the taxpayer 
last became resident in Canada, and 


(vi) a right to acquire shares of the capital stock of a corporation where sec- 
tion 7 would apply if the taxpayer disposed of the right to a person with 
whom the taxpayer was dealing at arm’s length, 


for proceeds equal to its fair market value at the time of disposition, which pro- 
ceeds shall be deemed to have, become receivable and to haye been received by 
the taxpayer at the time of disposition; 


Para. 128.1(4)(d) amended, para. (d.1) added, and paras. (e) and (f) repealed by the said 
c. 17, subsec. 123(4), applicable to changes in residence that occur after October 1, 
1996 except for para. (d.1), which is applicable to changes in residence that occur after 
1992. Paras. (d) to (f) formerly read: 


(d) individual — notwithstanding paragraphs (b) and (c), where a taxpayer who 
is an individual other than a trust so elects in prescribed manner, on or before the 
taxpayer’s balance-due day for the taxation year that includes the particular time, 
in respect of any property described in subparagraph (b)(i) or (ii), the taxpayer 
shall be deemed to have disposed of the property at the time of disposition for 
proceeds equal to its fair market value at that time, and to have reacquired the 
property at the particular time at a cost equal to those proceeds; 


(e) deemed [taxable Canadian] property — capital property in respect of 
which a taxpayer elects under subparagraph (b)(iv) shall be deemed to be taxable 
Canadian property of the taxpayer from the particular time until the earlier of 


(i) the time when the taxpayer disposes of the property, and 
(ii) the time when the taxpayer next becomes resident in Canada; and 
(f) losses on election — where a taxpayer elects under subparagraph (b)(iv) or 
paragraph (d), 
(i) the taxpayer’s income for the taxation year that includes the particular 
time shall be deemed to be the greater of 


(A) that income otherwise determined, and 
(B) the lesser of 
(I) that income determined without reference to this subsection, and 


(II) that income determined without reference to subparagraph 
(b)(Giv) and paragraph (d), and 
(ii) the amount of each of the taxpayer’s non-capital loss, net capital loss, 
restricted farm loss, farm loss and limited partnership loss for the taxation 
year that includes the particular time shall be deemed to be the lesser of 


(A) that amount otherwise determined, and 
(B) the greater of 
(I) that amount determined without reference to this subsection, and 


(11) that amount determined without reference to subparagraph 
(b)(iv) and paragraph (d). 


Subpara. 128.1(4)(b)(iii) amended by 1998, c. 19, s. 36, applicable to changes of resi- 
dence that occur after October 1, 1996. Subpara. 128.1(4)(b)(iii) formerly read: 


(iii) where the taxpayer is an individual, a right to receive a payment described in 
any of paragraphs 212(1)(h) and (j) to (q) ora right to receive any payment of a 
benefit under the Canada Pension Plan or a provincial pension plan as defined 
in section 3 of that Act, 


Subsec. 128.1(4) enacted by 1994, c, 21, s. 62, applicable after 1992 except that where 
a corporation elects in accordance with para. 111(4)(a) of 1994, c, 21 (i.e., elects before 
the end of December 1994 for new subsec. 250(5,1) to apply in respect of a continu- 
ance before 1993), the section applies to the corporation from the time at which the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in any jurisdiction. 


Regulations: 600(c), (c.1) (late filing of elections under (4)(b)(iv) and (4)(d)); 1300 
(election under 128.1(4)(b)(iv)); 1302 (election under 128.1(4)(d)); 8201 (permanent 
establishment for (4)(b)(ii)). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options; IT- 
137R3: Additional tax on certain corporations carrying on business in Canada; IT- 
259R4: Exchanges of property; IT-262R2: Losses of non-residents and part-year re- 
sidents; IT-395R2: Foreign tax credit — foreign-source capital gains and losses; IT- 
451R: Deemed disposition and acquisition on ceasing to be or becoming resident in 
Canada. 


Information Circulars: 07-1: Taxpayer relief provisions. 
CRA Audit Manual: 15.4.4: Emigration — ceasing to be resident in Canada. 


Advance Tax Rulings: ATR-70: Distribution of taxable Canadian property by a trust 
to a non-resident. [This was the 1991 ruling criticized by the Auditor General in 1996 
that led to the October 2, 1996 proposals — ed.]. 


Forms: NR73: Determination of residency status (leaving Canada); T1161: List of 
properties by an emigrant of Canada; T1243: Deemed disposition of property by an 
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taxable Canadian property and capital gains and/or losses thereon; 14056: Emigrants 


emigrant of Canada; T2061A: Election by an emigrant to report deemed dispositions of } 
and income tax [guide]. | 
} 


(5) instalment interest — If an individual is deemed by subsec- , 
tion (4) to have disposed of a property in a taxation year, in apply- 
ing sections 155 and. 156 and subsections 156.1(1) to (3) and 
161(2), (4) and (4.01) and any regulations made for the purposes of | 
those provisions, the individual’s total taxes payable under this Part | 
and Part I.1 for the year are deemed to be the lesser of 


(a) the individual’s total taxes payable under this Part and Part 
I.1 for the year, determined before taking into consideration the | 
pod: future tax CEES for the year, and 


ion: as ep 31, 2011 ie nee. s 
28.1(5) before para. (b) to read as aes send ile 


ences to Part I.1 of the Act, ee was repealed by he 2001, co l7, 


(b) the amount that would be determined under alii (a) if 
subsection (4) did not apply to the individual for the year. 


History: Subsec. 128.1(5) added by 2001, c. 17, subsec. 123(5), applicable to changes 
in residence that occur after October 1, 1996. 


(6) Returning former resident — If an individual (other than a 
trust) becomes resident in Canada at a particular time in a taxation 
year and the last time (in this subsection referred to as the “‘emigra- 
tion time’), before the particular time, at which the individual 
ceased to be resident in Canada was after October 1, 1996, 


(a) subject to paragraph (b), if the individual so elects in writing 
and files the election with the Minister on or before the indivi- 
dual’s filing-due date for the year, paragraphs (4)(b) and (c) do 
not apply to the individual’s cessation of residence at the emi- 
gration time in respect of all properties that were taxable Cana- 
dian properties of the individual throughout the period that be- 
gan at the emigration time and that ends at the particular time; 


(b) where, if a property in respect of which an election under 
paragraph (a) is made had been acquired by the individual at the 
emigration time at a cost equal to its fair market value at the 
emigration time and had been disposed of by the individual im- 
mediately before the particular time for proceeds of disposition 
equal to its fair market value immediately before the particular 
time, the application of subsection 40(3.7) would reduce the 
amount that would, but for that subsection and this subsection, 
be the individual’s loss from the disposition, 


(i) the individual is deemed to have disposed of the property 
at the time of disposition (within the meaning assigned by 
paragraph (4)(b)) in respect of the emigration time for pro- 
ceeds of disposition equal to the total of 


(A) the adjusted cost base to the individual of the property 
immediately before the time of disposition, and 


(B) the amount, if any, by which that reduction exceeds 
the lesser of 


(I) the adjusted cost base to the individual of the pro- 
perty immediately before the time of disposition, and 


(II) the amount, if any, that the individual specifies for 
the purposes of this paragraph in the election under 
paragraph (a) in respect of the property, 
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(ii) the individual is deemed to have reacquired the property | 


at the emigration time at a cost equal to the amount, if any, 
by which the amount determined under clause (i)(A) exceeds 


the lesser of that reduction and the amount specified by the — 


individual under subclause (i)(B)(II), and 


(iii) for the purpose of section 119, the individual is deemed 
to have disposed of the property immediately before the par- 
ticular time; . . 


(c) if the individual so elects in writing and files the election 
with the Minister on or before the individual’s filing-due date 
for the year, in respect of each property that the individual 
owned throughout the period that began at the emigration time 
and that ends at, the particular time and.that.is deemed. by para- 
_ graph (1)(b) to have been disposed of because the individual be- 
came resident in Canada, notwithstanding paragraphs (1)(c) and 
__ (4)(b) the individual’s proceeds of disposition at the time of dis- 
position (within the meaning assigned by paragraph (4)(b)), and 
_ the individual’s cost of acquiring the property at the particular 
time, are deemed to be those proceeds and that cost, determined 
without reference to this paragraph, minus the least of 


(i) the amount that would, but for this paragraph, have. been 
the individual’s gain from the disposition of the property 
deemed by paragraph (4)(b) to have occurred, 


(ii) the fair market value of the property at the particular 
time, and 


(iii) the amount that the individual specifies for the purposes 
of this paragraph in the election; and 


(d) notwithstanding subsections 152(4) to (5), any assessment of 
tax that is payable under this Act by the individual for any taxa- 

» tion year that is before the year that-includes the particular time 
and that is not before the year that includes the emigration time 
shall be made that is necessary to take an election under this 
subsection into account, except that no such assessment shall af- 
fect the computation of 


(i) interest payable under this Act to or by a taxpayer in re- 
spect of any period that is before the day on which the tax- 
payer’s return of income for the taxation year that includes 
the particular time is filed, or 


(ii) any penalty payable under this Act. 


Related Provisions: 40(3.7)— Stop-loss rule applicable while ‘non-resident; 
128.1(7) — Returning trust beneficiary; 128.3 — Shares acquired on rolloyer deemed 
to be same shares for 128.1(6); 161(7)(a)(xi), 164(5)(h.02), 164(5.1) — Effect of car- 
ryback of loss; 220(3.2), Reg. 600(c) — Late filing of elections under (6)(a) and (c); 
220(4.5)-(4.54) — Deferral of payment of tax on emigration. 

History: Subsec. 128.1(6) added by 2001, c. 17, subsec. 123(5), applicable to changes 
in residence that occur after October 1, 1996, and an-election made under paras. 
128.1(6)(a) and (c) by an individual who ceased to be resident in Canada before June 
14, 2001 is deemed to have been made in a timely manner if it is made on or before the 
indiyidual’s filing-due date for the taxation. year that includes June 14, 2001. 


Regulations: 600(c) (Jate filing of elections under (6)(a) and '‘(c)): 


(6.1) Deemed taxable Canadian property — For the purposes 
of paragraph (6)(a), a property is deemed to be taxable Canadian 
property of the individual throughout the period that began at the 
emigration time and that ends at the particular time if 


(a) the emigration time is before March 5, 2010; and 


(b) the property was taxable Canadian property of the individual 
on March 4, 2010. 


History: Subsec. 128.1(6.1) added by 2010, c. 12, s. 15, applicable in determining 
after March 4, 2010 whether a property is taxable Canadian property of a taxpayer. 


(7) Returning trust beneficiary — If an individual (other than a 
trust) 


(a) becomes resident in Canada at a particular time in a taxation 
year, 


(b) owns at the particular time a property that the individual last 
acquired on a trust distribution to which subsection 107(2) 


S; 128.1(7)(g) 


would, but for subsection 107(5), have applied and at atime (in 
this subsection referred to as the “distribution time”) that was 
after October 1, 1996.and before the particular time, and 


(c) was a beneficiary of the trust at the last time, before the par- 
ticular time, at which the individual ceased to be resident in 
Canada, 


the following rules apply: 


(d) subject to paragraphs (e) and (f), if the individual and the 
trust jointly so elect in writing and file the election with the Min- 
ister on or before the earlier of their filing-due dates for their 
taxation years that include the particular time, subsection 
107(2.1) does not apply to the distribution in respect’ of all 
properties acquired by. the individual on the distribution that 
were taxable Canadian properties of the individual throughout 
the period that began at the distribution time and that ends at the 
particular time, 


(e) paragraph (f) applies in respect of the individual, the trust 
and a property in respect of which an election under paragraph 
(d) is made where, if the individual 


(i) had been resident in Canada at the distribution time, 


(ii) had acquired the property at the distribution time at a cost 
equal to its fair market value at that time, 


(iii) had ceased to be resident in Canada immediately after 
the distribution time, and 


(iv) had, immediately before the particular time, disposed of 
the property for proceeds of disposition equal to its fair mar- 
ket value immediately before the particular time, 


the application of subsection 40(3.7) would reduce the amount 
that would, but for that subsection and this subsection, have 
been the individual’s loss from the disposition, 


(f) where this paragraph applies in respect of an individual, a 
trust and a property, 


(i) notwithstanding paragraph 107(2.1)(a), the. trust is 
deemed to have disposed of the property. at the distribution 
time for proceeds of disposition equal to the total of 


(A) the cost amount to the trust of the property, immedi- 
ately before the distribution time, and 


(B) the amount, if any, by which the reduction under sub- 
section 40(3.7) described in paragraph (e) exceeds the 
lesser of 


(1) the cost amount to the trust of the property immedi- 
ately before the distribution time, and 


(II) the amount, if any, which the individual and the 
trust jointly specify for the purposes of this. paragraph 
in the election under paragraph (d) in respect of the 
property, and 


(ii) notwithstanding paragraph 107(2.1)(b), the individual is 
deemed to have acquired the property at the distribution time 
at a costequal to the amount, if any, by which the amount 
otherwise determined under paragraph 107(2)(b) exceeds the 
lesser of. the reduction, under subsection 40(3.7) described in 
paragraph (e),.and the amount specified under. subclause 


_ G@)(B)dD, 

(g) if the individual and the trust jointly so elect im writing and 
file the election with the Minister on or before the later of their 
filing-due dates for their taxation years that include the particu- 
lar time, in respect of each property that the individual owned 
throughout the period that began at the distribution time and that 
ends at the particular time and that is deemed by paragraph 
(1)(b) to have been disposed of because the individual became 
resident in Canada, notwithstanding paragraphs 107(2.1)(a) and 
(b), the trust’s proceeds of disposition under paragraph 


107(2:1)(a) at the distribution time, and the individual’s cost of 
acquiring the property at the particular time, are deemed to be 
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those proceeds and that cost determined without reference to this 
paragraph, minus the least of 


(i) the amount that would, but for this paragraph, have been 


the trust’s gain from the disposition of the property deemed _ 


by paragraph 107(2.1)(a) to have occurred, 


(ii) the fair market value of the property at the particular 
time, and 


(ii) the amount that the individual and the trust jointly spec- 
ify for the purposes of this paragraph in the election, 


(h) if the trust ceases to exist before the individual’s filing-due 
date for the individual’s taxation year that includes the particular 
time, 


(i) an election or specification described in this subsection 
may be made by the individual alone in writing if the elec- 
tion is filed with the Minister on or before that filing-due 
date, and 


(ii) if the individual alone makes such an election or specifi- 
cation, the individual and the trust are jointly and severally 
liable for any amount payable under this Act by the trust as a 
result of the election or specification, and 


_ Proposed Amendment — 128.1(7)(h)(ii) 


Application: The July 16, 2010 draft: legislation (Part 2 —bijuralism), subsec. 
217(2), will amend subpara. 128.1(7)(h)Gi) by substituting “jointly and severally, or 
solidarily,” for “jointly and severally”, to come into force on Royal Assent. - 


Technical Notes (July 2010): See under 12(4). 


(i) notwithstanding subsections 152(4) to (5), such assessment of 
tax payable under the Act by the trust or the individual for any 
year that is before the year that includes the particular time and 
that is not before the year that includes the distribution time 
shall be made as is necessary to take an election under this sub- 
section into account, except that no such assessment shall affect 
the computation of 


(i) interest payable under this Act to or by the trust or the 
individual in respect of any period that is before the indivi- 
dual’s filing-due date for the taxation year that includes the 
particular time, or 


(ii) any penalty payable under this Act. 


Related Provisions: 40(3.7)— Stop-loss rule applicable while non-resident: 
128.1(6) — Returning former resident; 128.3 — Shares acquired on rollover deemed to 
be same shares for 128.1(7); 161(7)(a)(xi), 164(5)(h.02), 164(5.1) — Effect of car- 
ryback of loss; 220(3.2), Reg. 600(c) — Late filing of elections under (7)(d) and (g); 
220(4.5)—(4.54) — Deferral of payment of tax on emigration. 


History: Subsec. 128.1(7) added by 2001, c. 17, subsec. 123(5), applicable to changes 
in residence that occur after October 1, 1996, and an election made under paras. 
128.1(7)(d) and (g) by an individual who ceased to be resident in Canada before June 
14, 2001 is deemed to have been made in a timely manner if it is made on or before the 
individual's filing-due date for the taxation year that includes June 14, 2001. 


Regulations: 600(c) (late filed elections under (7)(d), (g)). 


(8) Post-emigration loss — If an individual (other than a trust) 


(a) was deemed by paragraph (4)(b) to have disposed of a capital 
property at any particular time after October 1, 1996, 


(b) has disposed of the property at a later time at which the pro- 
perty was a taxable Canadian property of the individual, and 


(c) so elects in writing in the individual’s return of income for 
the taxation year that includes the later time, 


there shall, except for the purpose of paragraph (4)(c), be deducted 
from the individual’s proceeds of disposition of the property at the 
particular time, and added to the individual’s proceeds of disposi- 
tion of the property at the later time, an amount equal to the least of 


(d) the amount specified in respect of the property in the 
election, 


(e) the amount that would, but for the election, be the indivi- 
dual’s gain from the disposition of the property at the particular 
time, and 

(f) the amount that would be the individual’s loss from the dis- 
position of the property at the later time, if the loss were deter- 
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-Mmined having reference to every other provision of this Act in- 
‘cluding, for greater certainty, subsection 40(3.7) and section 
112, but without reference to the election. 


| 
| 
Related Provisions: 128.3 — Shares acquired on rollover deemed to be same shares | 
for 128.1(7); 152(6)(f.2) — Minister required to reassess past year to allow unused for- | 
eign tax credit; 161(7)(a)(xi), 164(5)(h.02), 164(5.1) — Effect of carryback of loss; 


220(3.2), Reg. 600(c) — Late filing of election under (8)(c). 
History: Subsec. 128.1(8) added by 2001, c. 17, subsec. 123(5), applicable to changes | 
in residence that occur after October 1, 1996, and an election made under para. 
128.1(8)(c) by an individual who ceased to be resident in Canada before June 14, 2001 | 
is deemed to have been made in a timely manner if it is made on or before the indivi- 
dual’s filing-due date for the taxation year that includes June 14, 2001. 


Regulations: 600(c) (late filed elections under (8)(c)). 


) 


} 


(9) Information reporting — An individual who ceases at a par- 
ticular time in a taxation year to be resident in Canada, and who 
Owns immediately after the particular time one or more reportable | 
properties the total fair market value of which at the particular time | 
is greater than $25,000, shall file with the Minister in prescribed 
form, on or before the individual’s filing-due date for the year, a list. 
of all the reportable properties that the individual owned immedi- 
ately after the particular time. 


Related Provisions: 128.1(10)“reportable property” — Exclusions. 


History: Subsec. 128.1(9) added by 2001, c. 17, subsec. 123(5), applicable to changes 

in residence that occur after 1995, and a form described in subsec. 128. 1(9), filed by an | 
individual who ceased to be resident in Canada before June 14, 2001, is deemed to 
have been filed in a timely manner if it is filed on or before the individual’s filing-due | 
date for the taxation year that includes June 14, 2001. 


Forms: T1161: List of properties by an emigrant of Canada. 


(10) Definitions — The definitions in this subsection apply in this ! 
section. | 


“excluded right or interest” of a taxpayer who is an individual | 
means | 


(a) a right of the individual under, or an interest of the individual | 
in a trust governed by, | 


(i) a registered retirement savings plan or a plan referred to in 
subsection 146(12) as an “amended plan’, 


(ii) a registered retirement income fund, 

(iii) a registered education savings plan, 

(iii.1) a registered disability savings plan, 

(iii.2) a TFSA, 

(iv) a deferred profit sharing plan or a plan referred to in sub- 
section 147(15) as a “revoked plan”, 

(v) an employees profit sharing plan, 

(vi) an employee benefit plan (other than a plan described in 
subparagraph (b)(i) or (ii)), 

(vi.1) an employee life and health trust, 

(vii) a plan or arrangement (other than an employee benefit 
plan) under which the individual has a right to receive in a 


year remuneration in respect of services rendered by the indi- 
vidual in the year or a prior year, 


(viii) a superannuation or pension fund or plan (other than an 
employee benefit plan), 


(ix) a retirement compensation arrangement, 
(x) a foreign retirement arrangement, or 
(xi) a registered supplementary unemployment benefit plan; 


(b) a right of the individual to a benefit under an employee bene- 
fit plan that is 


(i) a plan or arrangement described in paragraph (j) of the 
definition “salary deferral arrangement” in subsection 248(1) 
that would, but for paragraphs (j) and (k) of that definition, 
be a salary deferral arrangement, or 


(ii) a plan or arrangement that would, but for paragraph 
6801(c) of the Income Tax Regulations, be a salary deferral 
arrangement, 
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to the extent that the benefit can reasonably be considered to be 
attributable to services rendered by the individual in Canada; 


- (c) a right of the individual under an agreement referred to in 
subsection 7(1); 


(d) a right of the individual to a retiring allowance; 


(e) a right of the individual under, or an interest of the individual 
in, a trust that is 


(i) an employee trust, 

(ii) an. amateur athlete. trust, . 

(iii) a cemetery care trust, or 

(iv) a trust governed by an eligible funeral arrangement; 
(f) a right of the individual to receive a payment under 

(i) an annuity contract, or 

(ii), an income-averaging annuity contract; 
(g) a right of the individual to a benefit under 


(i) the Canada Pension Plan or a provincial plan described in 
section 3 of that Act, a8 


(ii) the Old Age Security Act, or 
(iii) [Repealed] 
(iv) a plan or arrangement instituted by the social security 


legislation of a country other than Canada or of a state, prov- 
ince or other political subdivision of such a country, 


| (h) a right of the individual to a benefit described in any of sub- 
paragraphs 56(1)(a)(ili) to (vi); 
(i). a right of the individual to a payment out of a NISA Fund No. 


(j) an interest of the individual in a personal trust resident in 
Canada if the interest was never acquired for consideration and 
did not arise as a consequence of a qualifying disposition by the 
individual (within the meaning that would be assigned by sub- 
section 107.4(1) if that subsection were read without reference 
to paragraphs 107.4(1)(h) and (i)); 


(k) an interest of the individual in a non-resident testamentary 
trust if the interest was. never acquired for consideration; or 


(1) an interest of the individual in a life insurance policy in Can- 
ada, except for that part of the policy in respect of which the 
individual is deemed by paragraph 138.1(1)(e), to have an inter- 
est in a related segregated fund trust. i 
Related Provisions: 108(6) — Where terms of trust are varied; 108(7) — Meaning 
of “acquired for consideration”, 128.1(1)(b)(Gv) — No deemed disposition on immigra- 
tion; 128.1(4)(b)Gii) — No deemed disposition on emigration; 128.1(4)(d.1) — Where 
share acquired under stock option before emigration, 128.1(10)“reportable | pro- 
perty” — No requirement to report most excluded personal property; 146(21.2) — Sas- 
katchewan Pension Plan account deemed to be RRSP for purposes of subpara. (a)(i); 
147.5(12) — Pooled registered pension plan deemed to be RRSP for purposes of (a)(i): 


Regulations: 7800(1) (Saskatchewan Pension Plan is prescribed provincial pension 
plan for subpara. (g)(iii) (to 2009)), 


“reportable property” of an individual at a particular time means 
any property other than ' 
(a) money that is legal tender in Canada-and deposits of such 
money; 


(b) property that would be an excluded right or interest of the 
individual if the definition “excluded right or interest” in this 
subsection were read without reference to paragraphs (c), (j) and 
(1) of that definition; 
(c) if the individual is not a trust and was not, during the. 120- 
month period that ends at the particular time, resident in Canada 
for more than 60 months, property described in subparagraph 
(4)(b)(iv) that is not taxable Canadian property; and 
(d) any item of personal-use property the fair market value of 
which, at the particular time, is less than $10,000. 
History: Subpara. (g)(iii) of “excluded right or interest” in 128.1(10) repealed by 
2011, c. 24, s. 43, applicable to taxation years that begin after 2009. It formerly read: 
(iii) a provincial pension plan prescribed for the purpose of paragraph 60(v), or 


S. 128.2 


Subpara. (a)(vi:1) added to “excluded right or interest” by 2010, 'c. 25, subsec. 28(2), 
applicable after 2009. 


Subpara. (a)(iii.2) added to “excluded right or interest” by 2008, c. 28, s. 20, applicable 
to, 2009 et seq. 


Subpara. (a)(iii.1) added to “excluded right or interest” in'subsec. 128.1(10) by 2007, c. 
35,8, 113, applicable to 2008 et seq. 


Subsec. 128.1(10) added by 2001, c. 17, subsec. 123(5), the definition “excluded right 
or interest” applicable to changes in residence that occur after October 1, 1996, and the 
definition “reportable property”, applicable to changes in residence that occur after 
1995. 


Definitions [s. | 128.1]:. “acquired for, consideration” — 108(7); “adjusted ‘cost 
base” — 54, 248(1); “amateur athlete - trust” — 143.1(1)(a) [to be repealed], 
143.1(1.2)(a) [proposed], 248(1); “amount”, “annuity” — 248(1); “arm’s length’ — 
251(1); “assessment”, “balance-due day”, “business” — 248(1); “Canada” — 255, In- 
terpretation Act 35(1); “Canadian exploration and development expenses”, “Canadian 
resource property” — 66(15), 248(1); “capital property” — 54, 248(1); “cemetery care 
trust” — 148.1(1), 248(1); “class of shares” —.248(6); “consideration” — 108(7); 
“controlled foreign affiliate’ — 95(1), 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “cost amount” — 248(1); “deferred profit sharing plan” — 147(1), 248(1); 
“disposition” —248(1); “distribution time” — 128.1(7)(b); “dividend” — 248(1); “eli- 
gible: ‘capital. property” —54, 248(1); “eligible funeral arrangement” — 148.1(1), 
248(1); “emigration time” — 128.1(6); “employee benefit plan’ — 248(1); “employee 
life and health trust” — 144.1(2), 248(1); “employee trust” — 248(1); “employees 
profit sharing plan” — 144(1), 248(1); “excluded right or interest” — 128.1(10); “farm 
loss” — 111(8), 248(1); “filing-due date” — 248(1); “fiscal period” — 249.1; “foreign 
accrual property income” — 95(1), (2), 248(1); “foreign affiliate” — 95(1), 248(1); 
“foreign retirement arrangement” — 248(1), Reg 6803; “immovable” — Quebec Civil 
Code art. 900-907; “income-averaging annuity contract”, “individual”, “inventory” — 
248(1); “life insurance policy in Canada’ — 138(12), 248(1); “limited partnership 
loss” — 96(2.1), 248(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); 
“NISA Fund No. 2” —248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); 
“non-resident” — 248(1); “paid-up capital” — 89(1), 248(1); “paid-up capital adjust- 
ment” — 128.1(2)(a); “permanent establishment” — Reg. 8201; “person”, “personal 
trust” — 248(1); “personal-use property” — 54, 248(1); “prescribed” — 248(1); “pro- 
ceeds of disposition” — 54; “property” — 248(1); “province” — Interpretation Act 
35(1); “registered disability savings plan” — 146.4(1), 248(1); “registered education 
savings plan” — 146.1(1), 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “registered supplemen- 
tary unemployment benefit plan” — 145(1), 248(1);) “regulation” — 248(1); “related 
segregated fund trust’ — 138.1(1)(a); “reportable property” — 128.1(10); “resident in 
Canada” — 94(3)(a)(viii), 250; “restricted: farm loss” — 31(1.1), 248(1); “retirement 
compensation arrangement”, “retiring allowance”, “salary deferral arrangement”, 
“share”, “shareholder”, “‘specified future tax consequence” — 248(1),; “TFSA” — 
146.2(5), 248(1); “taxable Canadian property’ — 248(1); “taxation year” — 249, 
250.1(a); “taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); “timber re- 
source property” — 13(21), 248(1); “time of disposition” — 128.1(1)(b), 128.1(4)(b); 
“treaty-protected property” — 248(1); “trust” — 104(1), 248(1), (3); “writing” —dJn- 
terpretation Act 35(1). 


128.2 (1) Cross-border mergers — Where a corporation formed 
at a particular time by the amalgamation or merger of, or by a plan 
of arrangement or other corporate reorganization in respect of, 2 or 
more corporations (each of which is referred to in this section as a 
“predecessor’) is at the particular time resident in Canada, a prede- 
cessor that. was not immediately before the particular time resident 
in Canada shall be deemed to have become resident in Canada im- 
mediately before the particular time. 


(2) Idem — Where a corporation formed at a particular time by the 
amalgamation or merger of, or by a plan of arrangement or other 
corporate reorganization in respect of, 2 or more corporations is at 
the particular time not resident in Canada, a predecessor that was 
immediately before the particular time resident in Canada shall be 
deemed to have ceased to be resident in Canada immediately before 
the particular time. 


(3) Windings-up excluded — For greater certainty, subsections 
(1) and (2) do not apply to reorganizations occurring solely because 
of the acquisition of property of one corporation by another corpo- 
ration, pursuant to the purchase of the property by the other corpo- 
ration or because of the distribution of the property to the other cor- 
poration on the winding-up of the corporation. 

History [s. 128.2]: S. 128.2 enacted by 1994, c. 21, s: 62, applicable after 1992 
except that where a corporation elects in accordance with para. 11 1(4)(a) of 1994, c.21 
(ie:, elects before the end of December 1994 for new subsec. 250(5.1) to apply in 
respect of a continuance before 1993), the section applies to the corporation from the 
time at which the corporation was first granted articles of continuation (or similar con- 


. stitutional documents) in any jurisdiction. 
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Definitions [s. 128.2]: “corporation” — 248(1), Interpretation Act 35(1); “predeces- 
sor” — 128.2(1); “property” — 248(1); “resident in Canada” — 250; 


128.3 Former resident — replaced shares — If, in a transac- 
tion to which section 51, subparagraphs 85.1(1)(a)(i) and (ii), sub- 
section 85.1(8) or section 86 or 87 applies, a person acquires a share 
(in this section referred to as the “new share”) in exchange for an- 
other share or equity in a SIFT wind-up entity (in this section re- 
ferred to as the “old share”), for the purposes of section 119, sub- 
sections 126(2.21) to (2.23), 128.1(6) to (8), 180.1(1.4) and 
220(4.5) and (4.6), the person is deemed not to have disposed of the 
old share, and the new share is deemed to be the same share as the 
old share. 


Proposed Amendment - 


Letter from Dept. of Finance, June 2, 2003: 


Dear [xxx]: | lsh Re ee oy 
I am writing in response to your letter dated April 25, 2003 to Mr. Lawrence Purdy of 
this Division asking that we consider recommending an amendment to section 128.3 of 
the Income Tax Act (“Act”) so that this section applies for the purposes of subpara- 
graph 128.1(4)(b)(iv). hoon A 


Under the taxpayer migration tules in section 128.1 of the Act, the post-departure dis- 
position of a property can have important tax consequences for an emigrant individual, 
Section 128.3 of the Act allows for a deferral of these consequences in certain circum- 
stances, by deeming the individual not to haye disposed of shares that were converted 
to new shares under section 51 of the Act, or subject to a share for share exchange, 
reorganization or amalgamation under any of sections 85,1, 86 or 87 of the Act. Section 
128.3 also deems the share received by an individual to be the same as the old share for 
the purposes of section 119, and subsections 126(2.21) to (2.23). These provisions pro- 
vide tax credits for individuals who were subject to the departure tules. As well, the 
new share is deemed to be the same share for the purposes of subsections 128.1(6) to 
(8), which allow returning former residents to “unwind” transactions subject to the de- 
parture tax rules, or in certain cases carry back future losses to the year of departure. 
By deeming the new share to be the same as the old share, the rule ensures that the 


individual does not lose access to these relieving provisions, 


However, you have pointed out that section 128.3 does not apply for the purposes of 
subparagraph 128.1(4)(b)(iv). Under subparagraph 128.1(4)(b)(iv) property owned by 
an individual is not subject to the deemed disposition rules on emigration from Canada 
if the individual, during the last 10 years, was not resident in Canada for more than 60 
months and owned the property when the individual first took up residence in Canada 
or inherited the property after that time. Since section 128.3 does not apply, an indivi- 
dual who immigrated to Canada owning shares, and received new shares after this time 
because of a share for'share exchange, reorganization or merger, or because the shares 
were converted into new shares, would be deemed to dispose of these new shares upon 
emigration from Canada, even if the individual had resided here less than 60 months in 
the past 10 years. In your view this is an unfair result, and you request that we consider 
extending the policy of section 128.3 to include individuals who find themselves in this 
situation. 


The policy intent of section 128.3 is to allow continuity in the migration rules’ treat- 
ment of an individual where the individual’s property has been replaced because of a 
situation that is typically beyond the individual’s control, such as a corporate merger or 
reorganization. It is important to note that although this section is relatively new, and 
the previous rules, contained in section 48 of the Act, did not provide such relief, there 
was in the past less need for it. This was because the previous rules allowed individuals 
to defer departure tax on most property owned by them, by electing to treat the pro- 
perty as taxable Canadian property (TCP). That election meant that the property was 
not deemed disposed of upon emigration. Therefore, an individual who received new 
shares because of a reorganization or merger could elect on emigration to treat these as 
TCP and ayoid the deemed disposition of this property on emigration, The election 
effectively removed the need to have something similar to section 128.3. 


In my view, there is no reason in policy terms not to extend the relief provided in 
section 128.3 to subparagraph 128.1(4)(b)(iv), which as I have described provides an 
exception to the deemed disposition rules for short-term residents. The effect of the 
change would be that short-term residents who own shares on immigration and receive 
new shares on a tax deferred basis under any of sections 51, 85.1, 86 or 87 of the Act, 
would be deemed not to haye disposed of the shai and the new share would be the 
same as the old share, thereby allowing the share to continue to qualify for the exemp- 
tion from the deemed disposition rules provided in subparagraph 128.1(4)(b)(iv). 


You further request that we recommend this change be applicable for individuals who 
have emigrated from Canada after October 1, 1996 to ensure consistency. We do not 
normally recommend that changes such as this be made on such a markedly retroactive 
basis, since both taxpayers and the Government need to be able to rely at any particular 
time on the law as it exists at that time, Exceptionally, however, we do recommend 
linking a relieving change to the transaction or circumstance that makes the Govern- 
ment aware of the need for the change. In this case, we understand that this fact situa- 
tion applies to your client’s 2002 taxation year and therefore we are willing to recom- 
mend that this change apply to an individual’s 2002 and subsequent taxation years. 
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offer any assurance that either the Minister of Finance ot Parli 
recommendation that we intend to make in 1 
statement of our position is helpful. Thank yo 


128.3 If, in a transaction to which section 51, subparagraphs 85.1(1)(a)(i) and (ii) 
or section 86 or 87 apply, a person acquires a share (in this section referred to as 
the “new share”) in exchange for another share (in this section referred to as the 
“old share”), for the purposes of section 119, subsections 126(2.21) to (2.23), 
128.1(6) to (8), 180.1(1.4) and 220(4.5) and (4.6), the person'is deemed not to 
have disposed of the old share, and the new share is deemed to.be the same share 
as the old share. 


S. 128.3 added by 2001, c. 17, s. 125, applicable after October 1, 1996. 


Definitions [s. 128.3]: “new share”, “old share” — 128.3; “person”, “SIFT wind-up 
entity”, “share” — 248(1), 


Private Corporations 


129. (1) Dividend refund to private corporation — Where a _ 
return of a corporation’s income under this Part for a taxation year | 


is made within 3 years after the end of the year, the Minister 


(a) may, on sending the notice of assessment for the year, refund 
without application an amount (in this Act referred to as its “div- 
idend refund” for the year) equal to the lesser of 


(i) ‘4 of all taxable dividends paid by the corporation on 
shares of its capital stock in the year and at a time when it 
was a private corporation, and 


(ii) its refundable dividend tax on hand at the end of the year; 
and 


(b) shall, with all due dispatch, make the dividend refund after 
sending the notice of assessment if an application for it has been 
made in writing by the corporation within the period within 
which the Minister would be allowed under subsection 152(4) to 
assess tax payable under this Part by the corporation for the year 
if that subsection were read without reference to paragraph 
152(4)(a). 


Related Provisions: 15.1(2)(b)— Amount paid on small business development 
bond not a dividend for 129(1); 129(1.2) — Anti-avoidance; 129(2) — Application to 
other liability; 131(5) — Mutual fund corporation deemed to be a private corporation; 
141.1 — Insurance corporation deemed not to be private corporation; 152(1)(a) — De- 
termination of refund by Minister; 157(3) — Reduction in instalment obligations to re- 
flect dividend refund; 160,1 — Where excess refunded; 186(5) — Deemed private cor- 
poration; 244(14), (14.1) Date when notice sent; 260(7) — Securities lending 
arrangement — amount deemed paid as a taxable dividend; 261(7)(a) — Functional 
currency reporting. 


History: Opening words of para. 129(1)(a) amended by 2010, c. 25, subsec. 29(1), in 
force on December 15, 2010. They formerly read: 


(a) may, on mailing the notice of assessment for the year, refund without appli- 
cation therefor an amount (in this Act referred to as its “dividend refund” for the 
year) equal to the lesser of ; 


Para. 129(1)(b) amended by the said c. 25, subsec. 29(2) to substitute “sending” for 
“mailing”, in force on December 15, 2010, 


Para. 129(1)(b) amended by 1998, c. 19, s. 154, applicable after April 27, 1989. Para. 
129(1)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the notice of 
assessment if application therefor has been made. in writing by the corporation 
within the period determined under paragraph 152(4)(b) or (c), as the case may 
be, within which the Minister may reassess tax payable by the corporation for the 
year. 


Subpara. 129(1)(a)(i) amended by 1996, c. 21, subsec. 32(1), applicable to taxation 
years that end after June 1995 except that, in its application to such taxation years that 
began before July 1995, the subpara. shall be read as follows: 


(i) an amount in respect of taxable dividends paid by the corporation on shares of 
its capital stock in the year and at a time when it was a private corporation equal 
to the total of 


(A) ‘4 of all such dividends paid before July 1995, and 
(B) '% of all such dividends paid after June 1995, 
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Subpara. (a)(i) formerly read: 


(i) ‘4 of all taxable dividends paid by the corporation in the year and at a time 
when it was a private corporation on shares of its capital stock, and 


All that portion of subsec. 129(1) preceding subpara. (a)(ii) amended by 1994, c. 7, 
Sch. VIII (1993, c. 24), subsec. 73(1), applicable to 1993 et seq. except that in its appli- 
cation to taxation years beginning before 1993 and ending after 1992, subpara. 
129(1)(a)G) shall be read as follows: i 


(i) the total of 


(A) sof all taxable dividends paid by the corporation on shares of its capital 
stock in the year and before 1993, where the corporation was a private corpo- 
- fation at the endjof the year, and 


(B) ‘4 of all taxable dividends paid by the corporation on shares of its capital 
stock in the year and at a time. after, 1992 when it was a private corporation, 
and 


That portion formerly read: 


129. (1) Where a corporation was, at the end of any taxation year, a private cor- 
poration and a return of its income for the year has been made within 3 years 
from the end of the year, the Minister 


(a) may, on mailing the notice of assessment for the year, refund without 
application. therefor an amount (in this Act referred to. as its “dividend re- 
fund” for the year) equal to the lesser of 


(i) 4 of all taxable dividends paid by it in the year on shares of its capi- 
tal stock, and 


Selected Cases [subsec. 129(1)]: Bulk Transfer Systems Inc. v- R., [2005] 2 
C.T.C. 87 (FCA). (Dividend refund has no connection with Part I tax calculation); 
Canwest Capital Inc. v. Canada, [1996] 1 C.T.C. 2974 (TCC) (Normal application of 
provision not to be altered by subsec. 129(1.2)); King George Hotels Ltd. v. R., [1981] 
C.T.C. 87 (FCA) (Refundable dividend tax not created when property management 
business generates. active business income). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
432R2: Benefits conferred on shareholders... 


(1.1) Dividends paid to bankrupt controlling corpora- 
tion — In determining the dividend refund for a taxation year end- 
ing after 1977 of a particular corporation, no amount may be in- 
cluded by virtue of subparagraph (1)(a)(i) in respect of a taxable 
dividend paid to a shareholder that 


(a) was a corporation that controlled (within the meaning as- 
signed by subsection 186(2)) the: particular corporation at the 
time the dividend was paid; and 


(b) was a bankrupt (within the meaning assigned by: subsection 
128(3)) at any time during that taxation year of the particular 
corporation. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


(1.2) Dividends deemed _ not to be taxable dividends — 
Where a dividend is paid on a share of the capital stock of a corpo- 
ration and the share (or another share for which the share was sub- 
stituted) was acquired by its holder in a transaction or as part of a 
series of transactions one of the main purposes of which was to en- 
able the corporation to obtain a dividend refund, the dividend shall, 
for the purpose of subsection (1), be deemed not to be a taxable 
dividend. 

Related Provisions: 87(2)(aa), (ii) —Amalgamations;  88(1)(e.5) — Winding-up; 
129(7) — Capital gains dividend excluded; 248(10) — Series of transactions. See addi- 
tional Related Provisions at end of s. 129. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


(2) Application to other liability — Instead of making a refund 
that might otherwise be made under subsection (1), the Minister 
may, where the corporation is liable or about to become liable to 
make any payment under this Act, apply the amount that would oth- 
erwise be refundable to that other liability and notify the corpora- 
tion of that. action. 


Related Provisions: 222(1)“action” — Ten-year limitation period applies to 129(2). 


Selected Cases: MNR v. 159890 Canada Inc., [1997] 3 C.T.C. 284 (FCTD) (Jeop- 
ardy orders not to be sought where other' means available to Minister to secure tax). 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 
(2.1) Interest on dividend refund — Where a dividend refund 


for a taxation year is paid to, or applied to a liability of, a corpora- 
tion, the Minister shall pay or.apply interest.on the refund at the 


S. 129(3)(a)@ 


prescribed rate for the period beginning on the day that is the later 
of 


(a) the day, that is 120 days after the end of the, year; and 


(b) the day that is'30 days after the day on which the corpora- 
tion’s return of income under, this Part for the, year was filed 
under section 150, unless the return was filed on or before the 
day on or before which it was required tobe filed, 


and ending on the day on which the refund is paid or applied. 
Related Provisions: 161.1 — Offset of refund interest against arrears interest. 


History: Para. 129(2.1)(b) amended by 2003, c. 15, s. 111, applicable to taxation years 
that end after June 2003. The para. formerly read: 


(b) the day on which the corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was filed on or before the day 
on or before which it was required to be filed, 


Subsec. 129(2.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 73(2), applicable 
to dividend refunds paid or applied with respect to taxation years beginning after 1991. 


Selected Cases [subsec. 129(2.1)]: Canwest Capital Inc. v. Canada, [1996] | 
C.T.C. 2974 (TCC) (Dividend was not caught by anti-avoidance provision). 


Regulations: 4301(b) (prescribed rate of interest). 


(2.2) Excess interest on dividend refund — Where, at any 
particular time, interest has been paid to, or applied to a liability of, 
a corporation under subsection (2.1) in respect of a dividend refund 
and it is determined at a subsequent time that the dividend refund 
was less than that in respect of which interest was so paid or 
applied, 


(a), the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
that is determined at the subsequent time to be the dividend re- 
fund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable”) that became payable under 
this Part by the corporation at the particular time; 


(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the amount payable, computed from the 
particular time to the day of payment; and 


(c) the Minister may at any time assess the corporation in re- 
spect of the amount payable and, where the Minister makes such 
an assessment, the provisions of Divisions I and J apply, with 
such modifications as the circumstances require, in respect of 
the assessment as though it had been made-under section 152. 
Related Provisions; 20(1)(11) — Deduction on repayment of interest; 161.1 — Off- 


set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 129(2.2) added by. 1994, ¢..7, Sch. VII (1993, c. 24), subsec. 73(2), 
applicable to dividend refunds paid or applied with respect to taxation years beginning 
after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 
(3) Definition of “refundable dividend tax on hand” — In 
this section, “refundable dividend tax on hand” of a corporation at 


the end of a taxation year means the amount, if any, by which the 
total of 


(a) where the corporation was a Canadian-controlled private cor- 
poration throughout the year, the least of | 


(i) the amount determined by the formula 
: A+B 
where 


A. is 26%3% of the corporation’s aggregate investment in- 
come for the year, and 


B_ is the amount, if any, by which 


(I) the amount deducted under subsection 126(1) from 
the tax for the year otherwise payable by it under this 
Part 


exceeds 


(Il) 9'3% of its foreign investment income for the 
year, 
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(li) 267/3% of the amount, if any, by which the corporation’s 
taxable income for the year exceeds the total of 


(A) the least of the amounts determined under paragraphs 
125(1)(a) to (c) in respect of the corporation for the year, 


(B) */ of the total of amounts deducted under subsection 
126(1) from its tax for the year otherwise payable under 
this Part, and 


Proposed Amendment — 129(3)(a)(ii)(B) 
_ (B) the sum of 100/35 of the total of amounts deducte: 
under subsection 126(1) from its tax for the year other- _ 
: wise payable under this Part, and 
Application: The October 31, 2011 draft legislation, subsec. 34(1), will amend cl. 


129(3)(a)Gi)(B) to read as above, applicable to taxation years that begin after Octo- 
ber 31, 2011, : eee 


Technical Notes: Section 129 allows a private corporation that pays a taxable 
dividend to obtain a partial refund of the income taxes it has paid on its investment 
income. For this purpose, paragraph 129(3)(a) adds to the “refundable dividend tax 
on hand” of a Canadian-controlled private corporation at the end of a taxation year | 
the least of three amounts. One of these amounts, which is described in subparagraph — 
129(3)(a)(ii), is 26 2/3% of the corporation’s taxable income, less income that either — 
benefited from the section 125 small business deduction or supported a foreign tax — 
credit (FTC). Income that supported an FTC is measured by multiplying both the — 
corporation’s non-business income and business-income FTCs by factors that reflect 
assumed Canadian corporate income tax rates. Subparagraph 129(3)(a)(ii) is 
amended to adjust the factor for foreign non-business income to reflect the elimina- 
tion of the surtax that was imposed on corporations before 2008. 


(C) '%4 of the total of amounts deducted under subsection 
126(2) from its tax for the year otherwise payable under 
this Part, and 


Proposed Amendment — 129(3)(a)(ii)(C) 


(C) the amount determined by multiplying the total of 
amounts deducted under subsection 126(2) from its tax 
for the year otherwise payable under this Part, by the 
relevant factor for the year, and 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 87, will 
amend cl. 129(3)(a)(ii)(C) to read as above, applicable to 2003 et seq. 


Technical Notes (July 2010): Section 129 allows a private corporation that pays a 
taxable dividend to obtain a partial refund of the income taxes it has paid on its 
investment income. For this purpose, paragraph’ 129(3)(a) adds to the refundable div- 
idend tax on hand of a Canadian-controlled private corporation at the end of a taxa- 
tion year the least of three amounts. One of these amounts, which is described in 
subparagraph 129(3)(a)(ii), is 26 74% of the corporation’s taxable income, less in- 
come that either benefited from the section 125 small business deduction or sup- 
ported a foreign tax credit (FTC). Income that supported an FTC is measured by 
multiplying both the corporation’s non-business and business income FTCs by fac- 
tors that reflect assumed Canadian tax rates. The limit for business income FTCs is 
based on the applicable federal corporate income tax rate without taking into account 
the provincial abatement, because foreign business income earned through a perma- 
nent establishment outside Canada is typically not taxable by a province. Subpara- 
graph 129(3)(a)(ii) is amended to adjust the factor for foreign business income in the 
context of the reductions in the general federal corporate income tax rate for the 2003 
and subsequent taxation years. Under the definition of “relevant factor” that is added 
in subsection 248(1), the factor for taxation years that end after 2002 and before 2010 
is 3, which assumes a tax rate of 33.3%. The factor for taxation years that end after 
2009 will take into account the “general rate reduction percentage” that applies to a 
corporation’s taxation year as provided in section 123.4, For example, if a corpora- 
tion’s taxation year corresponds to the 2010 calendar year, its relevant factor will be 
1/..38-.10). or 3.5714. For taxation years that end after 2009, this amendment takes 
into account the fact that a corporation’s taxation year may straddle two calendar 
years with different federal general corporate income tax rates. This amendment is 
made in the course of the review of provisions in the Income Tax Act that assume a 
specific underlying corporate income tax rate in the context of the reductions in the 
general federal corporate income tax rate, as was announced in the Economic State- 
ment delivered on October 30, 2007. The review of other such provisions continues 
and any other amendments will be announced upon completion of that review. 


(iii) the corporation’s tax for the year payable under this Part 
determined without reference to section 123.2, 


Proposed Amendment — 129(3)(a)(iii) 
(iii) the corporation’s tax for the 


year payable under this 
Part, 
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pation: The October 31, 2011 draft legislation, subsee, 34(2), will amend sub 
29(3)(a)(iii) to read as above, applicable to t 1 years that b 


Notes: Section 129 allows a private corporat 
»btain a partial refund of the income taxes it has 
‘purpose, paragraph 129(3)(a) adds to the “refun 
anadian-controlled private corporation at the end 


the least 
| : 


ce to “without reference to section 123.2” in s 
reflect the repeal of that section. 


(b) the total of the taxes under Part IV payable by the corpora- 
tion for the year, and 


(c) where the corporation was a private corporation at the end of 
its preceding taxation year, the corporation’s refundable divi- 
dend tax on hand at the end of that preceding year 


exceeds 


(d) the corporation’s dividend refund for its preceding taxation 
year. 


Related Provisions: 129(3.1) — Grandfathering for property disposed of before 
November 13, 1981; 141.1 — Insurance corporation deemed not to be private corpora- 
tion; 257 —Formula cannot calculate to less than zero; 260(11)(¢)—— Amounts 
deemed paid where partnership of corporations enters into securities lending 
arrangement. 


History: Subsec. 129(3) substituted by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995 except that, in their application to such taxation 
years that began before July 1995, in computing the amount determined under each of 
subparas. 129(3)(a)(i) and (ii) there shall be deducted an amount equal to that propor- 
tion of '/s of the amount otherwise determined under the subpara. that the number of 
days in the year that are before July 1995 is of the number of days in the year. Subsec. 
129(3) formerly read: ; 


(3) In this section, “refundable dividend tax on hand” of a corporation at the end 
of any particular taxation year means the amount, if any, by which the total of 


(a) the total of all amounts each of which is an amount in respect of a taxa- 
tion year commencing after it last became a private corporation and ending 
not later than the end of the particular taxation year and, where the taxation 
year commences after November 12, 1981, throughout which the corpora- 
tion was a Canadian-controlled private corporation, equal to, in respect of 
taxation years ending before 1978, the least of, in respect of taxation years 
ending after 1977 and commencing before 1987, 7 of the least of, in respect 
of taxation years commencing after 1986 and before 1988, the least of, and 
in respect of taxation years commencing after 1987, “/s of the least of 


(i) 25% of the total of all amounts each of which is 


(A) in respect of a taxation year ending before November 13, 1981, 
the amount, if any, by which the total of its Canadian investment 
income for the year and its foreign investment income for the year 
exceeds the amount deductible under paragraph 111(1)(b) from the 
corporation’s income for the year, or 


(B) in respect of a taxation year ending after November 12, 1981, 
the amount, if any, by which the total of the amounts that would, if 
subsection (4) were read without reference to C in the definition 
“Canadian investment income” in that subsection, be its Canadian 
investment income for the year and its foreign investment income 
for the year, exceeds the total of 


(I) the amount, if any, deducted under paragraph 111(1)(b) from 
the corporation’s income for the year, and 


(II) the total of all amounts each of which is the amount of the 
corporation’s loss for the year from a source thatis property, 


(ii) the amount, if any, by which the total of 


(A) 25% of the corporation’s Canadian investment income for the 
year, and 


(B) the amount, if any, by which 30% of the corporation’s foreign 
investment income for the year exceeds the total of amounts de- — 
ducted under subsection 126(1) from the tax for the year otherwise 
payable by it under this Part, 


exceeds 25% of the amount, if any, deducted under paragraph 111(1)(b) 
from the corporation’s income for the year, 


(ili) 25% of the amount, if any, by which the corporation’s taxable in- 
come for the year exceeds the total of 


(A) the least of the amounts determined under paragraphs 125(1)(a) 
to (c) in respect of the corporation for the year, 
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(B). '%3 of the total of amounts deducted under subsection 126(1) 
from its tax for the year otherwise payable under this Part, and 


(C) !%4: of the total of amounts deducted under subsection 126(2) 
from its tax for the year otherwise payable under this Part, and 


(iv) */ of the amount of the corporation’s tax for the year payable under 
this Part determined without reference to section 123.2, 


(b) the total of the taxes under Part IV payable by the corporation for the 
particular taxation year and any previous taxation years ending after it last 
became a private corporation, and — 


(b.1) the amount, if any, of the corporation’s addition at December 31, 1986 
of refundable dividend tax on hand 


exceeds the total of 


(c) the total of the corporation’s dividend refunds for taxation years ending 
after it last became a private corporation and before the particular taxation 
year, ; 
(d) the amount, if any, of the corporation’s reduction at December 31, 1977 
of refundable dividend tax on hand, and 
(e) the amount, if any, of the corporation’s reduction at December 31, 1987 
of refundable dividend tax on hand. 
That portion of subsec. 129(3) preceding para. (a) amended by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 73(3), applicable to 1993 et seg. That portion formerly read: 
(3) In this section, “refundable dividend tax on hand” of a private corporation at 


the end of any particular taxation year means the amount, if any, by which the 
total of 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
269R4: Part IV tax on taxable dividends received by a private corporation or a subject 
corporation. 


Forms: T1713: Addition at December 31, 1986 of RDTOH. 


(3.1) Application [for taxation years that end before 
2003] — Where, in a taxation year that begins after November 12, 
1981, a corporation that last became a private corporation on or 
before that date and that was throughout the year a private corpora- 
tion, other than.a Canadian-controlled private corporation, has in- 
cluded in its income for the year an amount in respect of property 
that the corporation 


(a) disposed of before November 13, 1981, 


(b) was obligated to dispose of under the terms of an agreement 
in writing entered into before November 13, 1981, or 


(c) is deemed by subsection 44(2) to have disposed of at any 
time after November 12, 1981 because of an event referred to in 
paragraph (b), (c) or (d) of the definition “proceeds of disposi- 
tion” in section 54 in respect of the disposition that occurred 
_ before November 13, 1981, 


paragraph 3(a)47 shall apply as if the corporation were a Canadian- 
controlled private corporation throughout the year, except that the 
total of the amounts determined under that paragraph in respect of 
the corporation for the year shall not exceed the amount that would 
be so determined if the only income of the corporation for the year 
were the amount included. in respect of the disposition of such 
property. 

History: Subsec. 129(3:1) added by 2001, c. 17, s. 126, applicable to taxation years 
that end after June 1995 and before 2003. 


History [former subsec. 129(3.1)]: Former subsec, 129(3.1) repealed by 1996, c. 
21, subsec. 32(2), applicable to taxation years that end after June 1995. Subsec. (3.1) 
formerly read: 
(3.1) Definition of “reduction at December 31, 1977 of refundable dividend 
tax on hand” — In subsection (3), “reduction at December 31, 1977. of refund- 
able dividend tax on hand” of a corporation means the amount that is '4 of the 
amount, if any, by which the total of 
(a) the amount, if'any, of the corporation’s refundable dividend tax on hand 
at the end of its 1977 taxation year, and ‘ 
(b) the amount, if any, of the tax under Part IV payable by the corporation 
for its 1978 taxation year in respect of taxable dividends received by it in 
that year and before 1978, 
exceeds the total of 
(c) the corporation’s dividend refund, if any, for its 1977 taxation year, and 


(d) 3 of the taxable dividends, if any, paid by the corporation in its 1978 
taxation year and before 1978. 


47 Sic. Should read (3)(a) — ed. 


S. 129(3.5) 


(3.2) [Repealed] 


History: Subsec. 129(3.2) restored as 129(3.1) by 2001, c. 17, s. 126 (see under 
126(3.1)). \ 


Subsec. 129(3.2) repealed by 1996, c. 21, subsec. 32(2), applicable to taxation years 
that end after June 1995.Subsec. (3.1) formerly read: 


(3.2) Application — Where, in a taxation year commencing after November 12, 
1981, a corporation that last became a private corporation on or before that date 
and that was throughout the year a private corporation, other than a Canadian- 
controlled private corporation, has included in its income for the year an amount 
in respect of property that the corporation 


(a) disposed of before November 13, 1981, 


(b) was obligated to dispose of under the terms of an agreement in writing 
entered-into before November 13, 1981, or 


(c) is deemed by subsection 44(2) to have disposed of at any time after No- 
vember 12, 1981'by virtue of an event referred to in paragraph (b), (c) or (d) 
of the definition “proceeds of disposition” in section 54 in respect of the 
disposition that occurred before November 13, 1981, 


paragraph: (3)(a) shall apply as if the corporation were a Canadian-controlled pri- 
vate corporation throughout the year, except that the total of the amounts deter- 
mined under that paragraph in respect of the year shall not exceed the amount 
that would be so determined if the only income of the corporation for the year 
were the amount included in respect of the disposition of such property. 


(3.3) [Repealed] 


History: Subsec. 129(3.3) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (3.3) formerly read: 


(3.3) Definition of “addition at December 31, 1986 of refundable dividend 
tax on hand” — In subsection (3), “addition at December 31, 1986 of refund- 
able dividend tax on hand” of a corporation means the amount that is '/ of the 
amount, if any, by which 


(a) the amount, if any, of the corporation’s refundable dividend tax on hand 
at the end of its last taxation year commencing before 1987, determined 
without reference to paragraph (3)(b.1), 


exceeds the total of 


(b) the amount, if any, of the tax payable under Part IV by the corporation 
for its last taxation year commencing before 1987 in respect of taxable divi- 
dends received by it in that year and after 1986, 


(c) '/s of the taxable dividends, if any, paid by the corporation before 1987 in 
its last taxation year commencing before 1987, and 


(d) any amount added under paragraph 88(1)(e.5) in computing the corpora- 
tion’s refundable dividend tax on hand at the end of its last taxation year 
commencing before 1987 in respect of the refundable dividend tax on hand 
of a subsidiary (within the meaning assigned by subsection 88(1)) for its 
1987 or 1988 taxation year. 


(3.4) [Repealed] 


History: Subsec. 129(3.4) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (3.4) formerly read: 


(3.4) Reduction under para. (3.3)(a) — Where a corporation has received a 
taxable dividend after February 25, 1986 and before 1987 as part of a transaction 
effected after February 25, 1986 or series of transactions each of which was ef- 
fected after that day and it may be reasonably considered that one of the main 
purposes’ thereof was to increase the corporation’s refundable dividend tax on 
hand at the end of a taxation year by virtue of the application of subsection (3.3), 
the amount otherwise determined under paragraph (3.3)(a) in respect of the cor- 
poration shall be reduced by the tax payable under Part IV by: the corporation in 
respect of the dividend. 


(3.5) [Repealed] 


History: Subsec. 129(3.5) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995,Subsec. (3.5) formerly read: 


(3.5) Definition of “reduction at December 31, 1987 of refundable dividend 
tax on hand” — In subsection (3), “reduction at December 31, 1987 of refund- 
able dividend tax on hand’ of a corporation means the amount that is '/4 of the 
amount, if any, by which 


(a) the amount, if any, of the corporation’s refundable dividend tax on hand 
at the end of its last taxation year commencing before 1988, determined 
without reference to paragraph (3)(e), 


exceeds the total of 


(b) the amount, if any; of the tax payable under Part IV by the corporation 
for its last taxation year commencing before 1988 in respect of taxable divi- 
dends received by it in that year and after 1987, 
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(c) 's of the taxable dividends, if any, paid by the corporation before 1988 in 
its last taxation year commencing before 1988, 


(d) any amount added, under paragraph 88(1)(e.5) in computing the corpora- 
tion’s refundable dividend tax on hand at the end of its Jast taxation year 
beginning before 1988, in respect of the refundable dividend tax on hand of 
a subsidiary (within the meaning assigned by subsection 88(1)) for a taxation 
year ending after 1987, and 


(€) an amount equal to that proportion of '/s of the least of the amounts deter- 
mined under subparagraphs (3)(a)(i) to (iv) in respect of its last taxation year 
commencing before 1988 that the number of days in the year that are after 
1987 is of the number of days in the year. 


Para. 129(3.5)(d) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 108, applicable to 
1988 et seq. Para. (d) formerly read: 


(d) any amount added under paragraph 88(1)(e.5) in computing the corporation’s 
refundable dividend tax on hand at the end of its last taxation year commencing 
before 1988 in respect of the refundable dividend tax on hand of a subsidiary 
(within the meaning assigned by subsection 88(1)) for a taxation year commenc- 
ing after 1987, and 


(4) Definitions — The definitions in this subsection apply in this 
section. 


History: The opening words of subsec. 129(4) amended by 1996, c. 21, subsec. 32(2), 
applicable to tax years that end after June 1995. They formerly read: 


(4) In subsection (3), 


“aggregate investment income” of a corporation for a taxation 
year means the amount, if any, by which the total of all amounts, 
each of which is 
(a) the amount, if any, by which 
(i) the eligible portion of the corporation’s taxable capital 
gains for the year 
exceeds the total of 


(ii) the eligible portion of its allowable capital losses for the 
year, and 
(iii) the amount, if any, deducted under paragraph 111(1)(b) 
in computing its taxable income for the year, or 
(b) the corporation’s income for the year from a source that is a 
property, other than 
(i) exempt income, 
(ii) an amount included under subsection 12(10.2) in comput- 
ing the corporation’s income for the year, 
(iii) the portion of any dividend that was deductible in com- 
puting the corporation’s taxable income for the year, and 
(iv) income that, but for paragraph 108(5)(a), would not be 
income from a property, 
exceeds the total of all amounts, each of which is the corpora- 
tion’s loss for the year from a source that is a property; 


Related Provisions: 123.3 — Refundable tax on CCPC’s investment income; 
129(3)(a)(i)A — Refund of 267/3% of aggregate investment. income; 129(4)“income” or 
“Joss” — Specified investment business income and income relating to an active busi- 
ness; 131(11)(b) — Application of definition to labour-sponsored venture capital cor- 
poration; 248(1)“aggregate investment income” — Definition applies to entire Act. 


History: The definition “aggregate investment income” added to subsec. 129(4) by 
1996, c. 21, subsec. 32(2), applicable to tax years that end after June 1995. 


Interpretation Bulletins: IT-484R2: Business investment losses. 


“Canadian investment income” — [Repealed] 


History: The definition “Canadian investment income” in subsec. 129(4) repealed by 
1996, c. 21, subsec. 32(2), applicable to taxation years that end after June 1995. It 
formerly read: 


“Canadian investment income” of a corporation for a taxation year means the 
amount determined by the formula 

(A+B)-C 
where 


A is the amount determined by the formula 


(K-L)-—(M-N) 
where 


K is the total of such of the corporation’s taxable capital gains for the year 
from dispositions of property as may reasonably be considered to be in- 
come from sources in Canada, 
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L is the total of all amounts each of which is the portion of a taxable capi- 
tal gain referred to in the description of K in this definition from the 
disposition by it of a property, other than a designated property, that 

. may reasonably be regarded as having accrued while the property, or a 
property for which it was substituted, was property of a corporation 
other than a Canadian-controlled private corporation, an investment cor- 
poration, a mortgage investment corporation or a mutual fund 
corporation, 


M is the total of such of the corporation’s allowable capital losses for the 
year from dispositions of property as may aap ee be considered to 
be losses from sources in Canada, and 


N is the total of all amounts each of which is the portion of an allowable 
capital loss referred to in the description of M in this definition from the 
disposition by it of a property, other than a designated property, that 
may reasonably be regarded as having accrued while the property, or a 
property for which it was substituted, was property of a corporation 
other than a Canadian-controlled private corporation, an investment cor- 
poration, a mortgage investment corporation or a mutual fund 
corporation, 

B is the total of all amounts each of which is the corporation’s income for the 
year from a source in Canada that is property (other than exempt income, an 
amount included under subsection 12(10.2) in the corporation’s income for 
the year, any dividend the amount of which was deductible in computing its 
taxable income for the year or income that, but for paragraph ‘108(5)(a), 
would not be income from a property), determined after deducting all out- 
lays and expenses deductible in computing the corporation’s income for the 
year to the extent that they can reasonably be regarded as having been made 
or incurred for the purpose of earning income from that property[, and] 

C is the total of all amounts each of which is the corporation’s loss for the year’ 
from a source in Canada that is a property; 


The description of B in “Canadian investment income” in subsec. 129(4) ica by 
1994, c. 7, Sch. VIE (1993, c. 24), subsec. 73(4), applicable to 1991 ef seq. nat 
description formerly read: 
B is the total of all amounts each of which is the corporation’s income for the 
year from a source in Canada that is property (other than exempt income, 
any dividend the amount of which was deductible in computing its taxable 
income for the year or income that, but for paragraph 108(5)(a), would not 
be income from a property), determined after deducting all outlays and ex- 
penses deductible in computing the corporation’s income for the year to the 
extent that they may reasonably be regarded as having been made or in- 
curred for the purpose of earning income from that property, and 


“eligible portion” of a corporation’s taxable capital gains or allow- 
able capital losses for a taxation year is the total of all amounts each 
of which is the portion of a taxable capital gain or an allowable 
capital loss, as the case may be, of the corporation for the year from 
a disposition of a property that, except where the property was a 
designated property (within the meaning assigned by subsection 
89(1)), cannot reasonably be regarded as having accrued while the 
property, or a property for which it was substituted, was property of 
a corporation other than a Canadian-controlled private corporation, 
an investment corporation, a mortgage investment corporation or a 
mutual fund corporation; 

Related Provisions: 248(5) — Substituted property. 


History: The definition “eligible portion” added to subsec. 129(4) by 1996, c. 21, sub- 
sec. 32(2), applicable to taxation years that end after June 1995. 


“foreign investment income” of a corporation for a taxation year 
is the amount that would be its aggregate investment income for the 
year if 


(a) every amount of its income, loss, capital gain or capital loss 
for the year that can reasonably be regarded as being from a 
source in Canada were nil, 


(b) no amount were deducted under paragraph 111(1)(b) in com- 
puting its taxable income for the year, and 


(c) this Act were read without reference to paragraph (a) of the 
definition “income” or “loss” in this subsection; 


History: The definition “foreign investment income” in subsec. 129(4) amended by 
1996, c. 21, subsec. 32(2), applicable to taxation years that end after June 1995. It 
formerly read: 


“foreign investment income” of a corporation for a taxation year means the 
amount that would be determined under the definition “Canadian investment in- 
come” in this subsection in respect of the corporation for the year if the refer- 
ences in that definition to “in Canada” were read as references to “outside Can- 
ada” and this Act were read without reference to subsection (4:1). 
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“income” or “loss” of a corporation for a taxation year from a 
source that is a property 


(a) includes the income or loss from a specified investment busi- 
ness carried on by it in Canada other than income or loss from a 
source outside Canada, but . 


(b) does not include the income or loss from any property 


(i) that is incident to or pertains to an active business carried 
on by it, or 


(ii) that is used or held principally for the purpose of gaining 
or producing income from an active business carried on by it. 


Related Provisions: 129(4)‘‘foreign investment income”(c) — Para. (a) ignored for 
purposes of determining foreign investment income. 


History: The definition “income” or “loss” added to subsec. 129(4) by 1996, c. 21, 
subsec. 32(2), applicable to taxation years that end after June 1995. 


Interpretation Bulletins: IT-73R6: The small business deduction. 


Selected Cases [subsec. 129(4)]: Actra Fraternal Benefit Society v. R., [1997] 3 
C.T.C. 61 (FCA); rev’g [1995] 2 C.T.C. 2671, (TCC) (Allocation of assets to particular 
fund was rebuttable presumption only); Irving Garber Sales Canada Ltd. v. MNR, 
[1992] 2 C.T.C. 261 (FCTD) (Term deposit interest was active business income to ex- 
tent of business requirements, balance was investment income); Echo Bay Mines Ltd. v. 
Canada, [1992] 2 C.T.C. 182 (FCTD) (Gains from settlement of forward sales con- 
tracts for silver were “resource profits”); Canadian Marconi Co. v. R., [1986] 2 C.T.C. 
465 (SCC) (Short-term investment earnings income from active business; “Canadian 
manufacturing and processing profits” not restricted to income from manufacturing or 
processing); Ensite Ltd. v. R., [1986] 2 C.T.C. 459 (SCC) (Deposits as security for 
foreign currency loans in financing manufacturing plant were “property used or held in 
the carrying out of its business”; interest earned not foreign investment income), Burri 
v. MNR, [1985] 2 C.T.C. 42 (FCTD) (Income from apartment building “from source in 
Canada that is property” qualifies as “Canadian investment income”), Morbane 
Developments Ltd. v: MNR, [1983] .C.T.C. 338 (FCA) (Compensation payment from 
expropriation income was from active business), R. v. Brown Boveri Howden Inc., 
[1983] C.T.C. 301 (FCA) (Interest on short-term notes originating from property used 
by corporation in the course of its business not “Canadian investment income”); R. v. 
Marsh & McLennan, [1983] C.T.C. 231 (FCA) (Income from investments used in car- 
rying on of business excluded from “Canadian investment income” when investments 
and main business interdependent); Riviera Hotel Co. Ltd. v. R., [1982] C.T.C. 30 
(FCTD) (Income from hotel business not “Canadian investment income’); Supreme 
Theatres v. R., [1981] C.T.C. 190 (FCTD) (Rental income part of active business). 


(4.1) [Repealed] 


History: Subsec. 129(4.1) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (4.1) formerly read: 


(4.1) Interpretation of “income” or “loss” — For the purposes of the definition 
“Canadian investment income” in subsection (4) and subsection (6), “income’’ or 
“Joss” of a corporation for a year froma source in Canada that is a property 
includes the income or loss from a specified investment business carried on by it 
in Canada other than income or loss from a source outside Canada but does not 
include income or loss 


(a) from any other business, 


(b) from any property that is incident to or pertains to an active business 
carried on by it; or : 
(c) from any property used or held principally for the purpose of gaining or 
producing income from an active business carried on by it. 
Selected Cases [subsec. 129(4.1)]: Shamita Inc. v. R., [1998] 2 C.T.C. 2974 
(TCC) (Income from a property includes more than just income from a specified in- 
vestment business). 


(4.2) [Repealed] 


History: Subsec. 129(4.2) repealed by 1996, c. 21, subsec. 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (4.2) formerly read: 


(4.2) ldem — For the purposes of the definition “foreign investment income” in 
subsection (4), “income” or “loss” of a corporation for a year from a source 
outside Canada that is a property does not include the income or loss from any 


property 
(a) that is incident to or pertains to an active business carried on by it; or 
(b) that is used or held principally for the purpose of gaining or producing 
income from an active business carried on by it. 
(4.3) [Repealed] 


History: Subsec. 129(4.3) repealed by 1996, c. 21, subsec, 32(2), applicable to taxa- 
tion years that end after June 1995.Subsec. (4.3) formerly read: 
(4.3) Definition of “designated property” — In this section, “designated pro- 
perty” has the meaning assigned by subsection 89(1). 


(5) [Repealed] 


S. 129 


History: Subsec. 129(5). repealed by 1996, c. 21, subsec. 32(2), applicable to taxation 
years that end. after June 1995. Subsec. (5) formerly read: 


(5) Reduction of refundable dividend tax on hand — Notwithstanding any 
other provision of this section, the least of the amounts determined under subpar- 
agraphs (3)(a)(i) to (iv) in respect of the 1972 or 1973 taxation year of a corpora- 
tion is, 

(a) in respect of its 1972 taxation year, 93%. of the least of the amounts. so 

determined; and 

(b) in respect of its 1973 taxation year, the total of 


(i) 93% of that proportion of the least of the amounts so determined that 
the number of days in that portion of the year that is before 1973 is of 
the number of days in the whole year, and 


(ii) 100% of that proportion of the least of the amounts so determined 
that the number of days in that-portion of the year that is after 1972 is of 
the number of days in the whole year. 


(6) Investment income from associated corporation 
deemed to be active business income — Where any particu- 
lar amount paid or payable to a corporation (in this subsection re- 
ferred to as the “recipient corporation”) by another corporation (in 
this subsection referred to as the “associated corporation”) with 
which the recipient corporation was associated in any particular tax- 
ation year commencing after 1972, would otherwise be included in 
computing the income of the recipient corporation for the particular 
year from a source in Canada that is a property, the following rules 
apply: | ! , | 
(a) forthe purposes of subsection (4), in computing the recipient 
corporation’s income for the year froma source in Canada that 
is a’ property, 
(i) there shall not be included any portion (in this subsection 
referred''to as the “deductible portion”) of the particular 
amount that was or may be’ deductible in computing the in- 
come of the associated corporation for any taxation year 
from.an active business carried on by it.in Canada, and 


(ii) no deduction shall be made in respect of any outlay or 
expense, to the extent that that outlay or expense may reason- 
ably be regarded as having been made or incurred by the re- 
cipient corporation for the purpose of gaining or producing 
the deductible’ portion; and 


(b) for the purposes of this subsection and section 125, 


(i). the deductible portion shall be deemed to be income of the 
recipient corporation for the particular year from an active 
business carried..on by it in Canada, and 


(ii) any outlay or expense, to the extent described in subpara- 
graph (a)(ii), shall be deemed to have been made or incurred 
by the recipient corporation for the purpose of gaining or 
producing that income. 


Related Provisions: 125(3) — Allocation of active business income.among associ- 
ated corporations; 256(1) — Associated corporations. j 


Selected Cases [subsec. 129(6)]: Norco Development Ltd. v. R., [1985] 1 C.T.C. 
130 (FCTD) (Interest payments from partnership of corporations actiye business in- 
come when corporations associated). 

Interpretation Bulletins: IT-73R6: The small business deduction; IT-243R4: ‘Divi- 
dend refund to) private ‘corporations. ; 


(7) Meaning of “taxable dividend” — For the purposes of this 
section, “taxable dividend” does not include a capital gains divi- 
dend within the meaning assigned by subsection 131(1). 


Related Provisions: 129(1:2)— Dividends deemed not to be taxable dividends; 
157(3) — Private, mutual fund and non-resident owned investment corporations. 


(8) Application of section 125 — Expressions used in this sec- 
tion and not otherwise defined for the purposes of this section have 
the same meanings as in section 125. 

Selected Cases [s. 129]: Groupe Commerce, Cie D’assurances v. R., [1999] 4 
C.T.C. 54 (FCA); aff’ g [1996] 3.C.T.C. 2066 (TCC) (No refundable dividend'tax avail- 
able to insurance companies); L’Heureux v. Canada, [1995] 1 C.T.C. 2850 (TCC) (Cir- 
cular calculations of tax proper in certain “butterfly” transactions). 

Definitions [s. 129]: “active business” — 125(7), 129(8), 248(1); “aggregate invest- 
ment income” — 129(4), 248(1); “allowable capital loss” — 38(b), 248(1); “amount”, 
“assessment” — 248(1); “associated | corporation” — 256(1); “business” — 248(1); 
“Canada” — 255; “Canadian-controlled private corporation” —125(7), 248(1); “carry- 
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ing on business” — 253; “corporation” — 248(1),; Interpretation Act 35(1); “desig- 
nated property” — 89(1), 129(4.3); “dividend” — 248(1); “dividend refund” — 129(1); 
“eligible portion” — 129(4); “exempt income” — 248(1); “income” — from property 
129(4.1), (4.2); “income of the corporation for the year from an active business” — 
125(7), 129(6), 129(8); “investment corporation” — 130(3), 248(1); “investment tax 
credit” — 1279), 248(1); “loss” — from property 129(4.1), (4.2); “Minister” — 
248(1); “prescribed rate” — Reg. 4301; “private corporation” — 89(1), 131(5), 186(5), 


248(1); “property” — 129(4.1), (4.2), 248(1); “refundable dividend tax on hand” — 
129(3), “relevant factor’ — 248(1); “series of transactions” — 248(10); “share” — 
248(1); “specified investment business” — 125(7), 248(1); “substituted” — 248(5); 


“tax payable” — 248(2); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 
89(1), 129(1.2), 129(7), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 
249; “writing” — Interpretation Act 35(1). 


Investment Corporations 


130. (1) Deduction from tax — A corporation that was, through- 
out a taxation year, an investment corporation may deduct from the 
tax otherwise payable by it under this Part for the year an amount 
equal to 20% of the amount, if any, by which its taxable income for 
the year exceeds its taxed capital gains for the year. 

Related Provisions: 131(10) — Investment corporation can elect not to be restricted 


financial institution, 142.2(1)“financial institution’(c)(i) — Investment corporation not 
subject to mark-to-market rules. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


(2) Application of subsecs. 131(1) to (3.2) and (6) — Where 
a corporation was an investment corporation throughout a taxation 
year (other than a corporation that was a mutual fund corporation 
throughout the year), subsections 131(1) to (3.2) and (6) apply in 
respect of the corporation for the year 


(a) as if the corporation had been a mutual fund corporation 
throughout that and all previous taxation years ending after 1971 
throughout which it was an investment corporation; and 


(b) as if its capital gains redemptions for that and all previous 
taxation years ending after 1971, throughout which it would, but 
for the assumption made by paragraph (a), not have been a mu- 
tual fund corporation, were nil. 
History: The opening words of subsec. 130(2) amended by 1998, c. 19, subsec. 
155(1), applicable to 1993 et seg. The opening words formerly read:, 
(2) Application of subsecs. 131(1) to (3.2)— Where a corporation was 
throughout a taxation year an investment corporation (other than a mutual fund 
corporation), subsections 131(1) to (3.2) apply in respect of the corporation for 
the year 
That portion of subsec. 130(2) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 74, applicable to capital gains refunds paid or applied with respect to 
taxation years beginning after 1991. That portion formerly read: 
(2) Application of ss. 131(1) to (3) — Where a corporation was, throughout a 
taxation year, an investment corporation other than a mutual fund corporation, 
subsections 131(1) to (3) are applicable in respect of the corporation for the year 
Interpretation Bulletins: IT-98R2: Investment corporations (archived). 
Forms: RC257: Request for an information return program account (RZ); T2 SCH 18: 


Federal and provincial or territorial capital gains refund; T5: Statement of investment 
income; TS Summ: Return of investment income. 


(3) Meaning of expressions “investment corporation” and 
“taxed capital gains” — For the purposes of this section, 


(a) a corporation is an “investment corporation” throughout any 
taxation year in respect of which the expression is being applied 
if it complied with the following conditions: 


(i) it was throughout the year a Canadian corporation that 
was_.a public corporation, 


(1i) at least 80% of its property throughout the year consisted 
of shares, bonds, marketable securities or cash, 


(iii) not less than 95% of its income (determined without ref- 
erence to subsection 49(2)) for the year was derived from, or 
from dispositions of, investments described in subparagraph 
(ii), 

(iv) not less than 85% of its gross revenue for the year was 
from sources in Canada, 


(v) not more than 25% of its gross revenue for the year was 
from interest, 
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(vi) at no time in the year did more than 10% of its property 
consist of shares, bonds or securities of any one corporation 
or debtor other than Her Majesty in right of Canada or of a 
province or a Canadian municipality, 


(vii) no person would have been a specified shabchotder of 
the corporation in the year if 


(A) the portion of the definition “specified shareholder” 
in subsection 248(1) before paragraph (a), were read as 
follows: 


“specified shareholder” of a corporation in a taxa- 
tion year means a taxpayer who owns, directly or in- 
directly, at any time in the year, more than 25% of. 
the issued shares of any class of the capital stock of 
the corporation and, for the purposes of. this 
definition,” 


(B) paragraph (a) of that definition were a as follows: 


“(a) a taxpayer is deemed to own each share of the 
capital stock of a corporation owned at that time by a 
person related to the ese hd « 


Proposed Addition — -130(3)(a)(vii) 
[temporary] _ 


: B 1). paragraph (b) of that definition were read a 
lows: 


-(b) each beneficiary of a trust pies a pee 
of a trust governed by a registered education sav- 
ings plan who has not attained 19 years of age) is 
_ deemed to own that proportion of all such shar 
_ owned by the trust at that time that the fair mark 
alue at that time of the beneficial interest of th 
beneficiary in the trust is of the fair market value at 
at time of all beneficial interests in the trust, _ 
Application: The October 31, 2011 draft legislation, subsec, 35(1), will add 
(B.1) to the version of subpara. 130(3)(a)(vii) in S.C. 1998, c. 19, subsec. 1551 
deemed to have come into force on June 18, 1998: subsec. 35(3) of the draft legi 


tion will repeal cl. 130(3)(a)(vii)(B.1), applicable to taxation years that begin. after 
October 31, 2011. Peery a 


investment corporations. Paragraph 130(3)(a) specifies conditions that must be satis is- 
fied throughout a taxation year in order for a corporation to qualify as an. wile 
corporation. One such condition is set out in subparagraph 130(3)(a)(vii), which re- 
quires that no person have been a “specified shareholder” of the corporation in the : 
year if the percentage described in the definition “specified shareholder” in subsec- 
tion 248(1) were read as “more than 25%” rather than “not less than 10%”. This — 
would prevent a corporation more than 25% of any class of the capital stock of which — 
is owned by a shareholder, either alone or in combination with shares owned by per- 
sons with whom that shareholder was not dealing at arm’s length, from qualifying as _ 
an investment corporation. The condition in subparagraph 130(3)(a)(vii) is gio 

applicable to corporations for taxation years that begin after June 20, 1 


For corporations that had a specified shareholder on June 20, 1996, trans: al relief 
is provided under the Income Tax Amendments Act, 1998, S.C. 1999, c. Poe such that — 
subparagraph 130(3)(a)(vii) will apply only in limited circumstances, Unless a speci- 
fied shareholder of a corporation acquires additional shares of the’ corporation. 
June 20, 1996 otherwise than by means of a “permitted acquisition” (as. ‘defined 
under the transitional rules), subparagraph 130(3)(a)(vii) will not apply. to the corpo- 
ration. In general terms, a “permitted acquisition” is one where a particul. person” 
acquires a share of a class of the capital stock of a corporation that was he each 
particular time after June 20, 1996 and before its acquisition, by the da paencs 
ora Person who was related to the particular person. 


For the purposes of this transitional rule, a definition “related ae bape ee : 
that expands upon the definition “related persons” in subsection 25. However, — 
r interaction of the definitions in the transitional rules, those rules _ 
may have applied to a broader set of circumstances than was originally i intended, 
thereby giving rise to potential uncertainty regarding their application. | 

the acquisition of shares of a corporation by a beneficiary under. trust govern 
registered education savings plan who had not attained 19 years of ; age ma’ 
resulted in an acquisition by a specified shareholder that was not a eee 
sition” under the ansitional tules. . 


Accordingly, the ion of subparagraph 130(3)(a)(vi i) found in Shbsects 00 
the Income Tax Amendments Act, 1998, is amended such that t 
fied shareholder” in subsection 248(1) will, when. modified for th 
paragraph 130(3)(a)(vii), exclude from deemed ownership of. shares held 
a beneficiary those beneficiaries under the trust governed by a Tegi 

savings plan | ‘that have not attained 19 years of age, y 
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This amendment i is deemed to have come into force on June 18, 1998. However, the 
provisions added to subparagraph — 130(3)(a)(vii) by the amendment are repealed for 
taxation years that begin after October 31, 2011. Therefor , this amendment will 

have effect sich for taxation noes: that begin on or ‘before j 


ibis Sepbanie to your letter to me oF Fioaeee 8, 2003, your letter of Pchn) ce 
MS wi s. Smith concerning ee 


is isting sede 0, | 
ansitional rules provide that in a cmunine who is a tei shareholder of an 


than in a permitte deqainiden; he iteattatiiowal relief 
from the oS of cee oe would’ be lost. 


eae provided for in the cconsiuoaal rules 
vestment saan aie in 1997. You have asked 


: iB a on Director, Tax Legislation Piven Tax Policy Branch 


(C). that definition were. read without reference to para- 
pra (d) of that definition, 


- Proposed Addition _ = Latah SNC. us 
[temporary] ae 
a c. oe Paragraph © of that definition: were oad as io. 


ciary’s share of the income or capital of th 
depends on the exercise by any person of, or th 
failure by. any person to exercise, any discretionary 
beneficiary of a 
_ trust. covemed by a reg tered ‘education savings 
plan who has not attained 19 years of age) is — 
_deemed to own each share of the capital stock of a 
corporation owned at that time by. the trust; 
Borication. The October 31, 2011 d islation, subsec. 35(2), will add a. 
(C.1) to the version of subpar: 130(3)(a)(vii) i in SC. 1998, c. 19, subsec. 1552), _ 
deemed to have come into force on June 18, 1998; -subsec. = AN) of the draft legisla- 


Technical Notes, Letter from | Department. of Finance, 
under 130(3)(a)(vii)(B.1) [temporary]. _ : 


S. 130(3) 


and 
(D) paragraph 251(2)(a) were read as follows: 
“(a) an individual and 


(i) the individual’s child (as defined in subsection 
70(10)) who is under 19 years of age, or 


(ii) the individual’s spouse or common-law 
partner;” 


(viii) an amount not less than 85% of the total of 


(A) * of the amount, if any, by which its taxable income 
for the year exceeds its taxed capital gains for the year, 
and 


(B) the amount, if any, by which all taxable dividends re- 
ceived by it in the year to the extent of the amount thereof 
deductible under section 112 or 113 from its income for 
the year exceeds the amount that the corporation’s non- 
capital loss for the year would be if the amount deter- 
mined in respect of the corporation for the year under par- 
agraph 3(b) was nil, 


(less any dividends or interest received by it in the form of 
shares, bonds or other securities that had not been sold before 
the end of the year) was distributed, otherwise than by way 
of capital gains dividends, to its shareholders before the end 
of the year; and 


(b) the amount of the “taxed capital gains” of a taxpayer for a 
taxation year is the amount, if any, by which 


(i) its taxable capital gains for the year from dispositions of 
property 
exceeds 


(ii) the total of its allowable capital losses for the year from 
dispositions of property and the amount, if any, deducted 
under paragraph 111(1)(b) for the purpose of computing its 
taxable income for the. year. 


Related Provisions: 4(1)—ZJIncome or loss froma source; 112 — Deduction of 
dividends received; 113—— Deduction for dividends from foreign affiliate; 130(2) — 
Application of mutual fund corporation rules; 130(4) — Wholly owned subsidiaries; 
132(5) — Taxed capital gains definition applies to mutual fund trusts; 184(2) — Tax 
on excess dividend paid by corporation; 248(1)“investment corporation” — Definition 
applies to entire Act. 


History: Cl. 130(3)(a)(vii)(D) amended by 2000, .c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in force 


July 31, 2000. See also the transitional rules reproduced in the History to 248(1)"com- 
mon-law partner’. 


1999, c. 22, s. 92 amended the amendment made to subpara. 130(3)(a)(vii) by 1998, c. 
19 (Bill C-28) and amended the application so that it is applicable to corporations for 
taxation years that begin-after June 20, 1996 except that, by subsec. 155(4) of 1998, c. 
19.(as amended by 1999, c, 22), where 
(a) a corporation was an investment corporation’ on June 20, 1996, 
(b) a particular person is a specified shareholder of the corporation in the year, and 
(c) the particular person 
(i) was.a specified shareholder of the corporation on June 20, 1996, or 
(ii) both 
(A) was a specified shareholder of the corporation at any time after June 
20, 1996.and before August 14, 1998, and 
(B) would have been a specified shareholder of the corporation on June 
20, 1996 if subpara 130(3)(a)(vii), as amended, were read without refer- 
ence to clauses (B) and (D), 
subpara. 130(3)(a)(vii), as amended, does not apply to the corporation, with respect to 
the particular person and persons related to the particular person, except as provided in 
subsections 155(5) to (11) of the said c. 19, which were also amended by 1999, c. 22 


(see below). These amendments by 1999, c. 22 are deemed to have come into force on 
June 18, 1998. The amendment made by 1998, c. 19 read: 


(vii) no person would be a specified shareholder of the corporation in the year tak 
in the definition “specified shareholder” in subsection 248(1), 


(A) the portion of that definition before paragraph (a) were read as follows: 


“specified shareholder’ of a corporation in a taxation year means a 
taxpayer who owns, directly or indirectly, at any time in the year, 
more than 25% of the issued shares of any class of the capital stock of 
the corporation and, for the purpose of this definition, 


and 
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(B) the reference in paragraph (d) of that definition to “not less than 10%” 
were read as a reference to “more than 25%”, and 


Subsecs. 155(5) to (11) of 1998, c. 19, (as amended by 1999, c. 22, s. 92, deemed to 
have come into force on June 18, 1998) provide: ; 


(5) [The amendment to subpara. 130(3)(a)(vii)] applies to a corporation that was 
an investment corporation on June 20, 1996 for a taxation year that begins after 
that day if, at any time after that day and before the end of the year, a particular 
person described in paragraph [155(4)(b) of the said c. 19 (above)] in respect of 
the corporation for the year contributes capital to the corporation or acquires a 
share of the capital stock of the corporation other than by a permitted acquisition. 


(6) [The amendment to subpara: 130(3)(a)(vii)] applies to a corporation that was 
an investment corporation on June 20, 1996 for a taxation year that begins after 
that day where, at any time after that day and before the end of the year, a newly 
related person in respect of the corporation 


(a) contributed capital to the corporation; or 


(b) held at any particular time property (in this paragraph referred to as an 
“ineligible investment”) that is 


(i) a share of the capital stock of the corporation, or 


(ii) a share of the capital stock of a corporation, or an interest in a part- 
nership or trust, that held an ineligible investment at the particular time. 


(7) For the purpose of subsection (6), a newly related person in respect of a 
corporation at any time means a person who, at any other time that is before that 
time and after June 20, 1996, became related to a particular person described in 
paragraph [155(4)(b) of the said c. 19 (above)] in respect of the corporation, but 
does not include a person who would, if the taxation year of the corporation that 
includes that other time had ended immediately before that other time, have been 
a particular person described in paragraph [155(4)(b) of the said c. 19 (above)] in 
respect of the corporation for the year. 


(8) [Repealed by 1999, c. 22,8. 92] 
(9) For the purposes of subsections (5) to (8), 
(a) where at a particular time 


(i) a trust that existed on June 20, 1996 distributes a share of the capital 
stock of a corporation to a person who was a beneficiary under the trust 
throughout the period from June 20, 1996 to the particular time in satis- 
faction of all or any part of the beneficiary’s capital interest in the trust, 
or 


(ii) a partnership that existed on June 20, 1996 distributes, on ceasing to 
exist, a share of the capital stock of a corporation or an interest in a 
share to a person who was a member of the partnership throughout the 
period from June 20, 1996 to the particular time, 


the share is deemed to have been owned by the beneficiary or member from 
the later of June 20, 1996 and the time the share was last acquired by the 
trust or partnership until the particular time; and 


(b) where a person who is a beneficiary of a trust or a member of a partner- 
ship is deemed by paragraph (b), (c)or (e) of the definition “specified share- 
holder” in subsection 248(1) of|the Act to own a share owned by the partner- 
ship or trust, the person is deemed to have acquired the share at the later of 
the time the share was acquired by the trust or partnership, and the time the 
person last became a beneficiary of the trust or a member of the partnership. 


(10) At any time on or after the day of the death of a person described in para- 
graph [155(4)(c) of the said c. 19 (above)] in respect of a corporation and before 
the third anniversary of that day, 


(a) the estate of the deceased person is deemed to be a person described in 
paragraphs (4)(b) and (c) [of the said c. 19 (above)] who is related to each 
person who, throughout the period that begins at the end of June 20, 1996 
and ends at the time of death, was related to the deceased person; 


(b) notwithstanding subsection (7), the estate is deemed not to be a newly 
related person in respect of the corporation; 


(c) notwithstanding subsection (11), the acquisition of shares of the corpora- 
tion’s capital stock by the estate from the deceased person is deemed to be a 
permitted acquisition; and 


(d) the estate is deemed not to be a trust for the purposes of subparagraph 
(9)(a)G) of this Act and paragraphs (b) and (e) of the definition “specified 
shareholder” in subsection 248(1) of the Income Tax Act. 
(11) The definitions in this subsection apply in subsections (4) to (10) [of the 
said c, 19 (above)] and this subsection. 


“permitted acquisition” means an acquisition by a particular person of a share of 
a class of the capital stock of a corporation that was 
(a) held, at each particular time after June 20, 1996 and before the time at 
which the particular person acquired it, or 


(b) issued after June 20, 1996 by the corporation as a stock dividend and 
held, at each particular time after the time the share was issued and before 
the time at which the particular person acquired it, 


by the particular person or by a person who was related to the particular person 
throughout the period that begins at the end of June 20, 1996 and ends at the 


Income Tax Act, Part I 


particular time if, immediately after the time at which the particular person ac- 
quires the share, the total percentage of the issued shares of that class held by the 4 
particular person and persons related to the particular person (or in the case of ie 
acquisitions before August 14, 1998, by the particular person and persons with 
whom the particular person did not deal at arm’s length immediately after the | 
acquisition) does not exceed the permitted percentage for the particular person in — 
respect of that class of shares. _ 
“permitted percentage” for a particular person in respect of any class of shares of 
the capital stock of a corporation means sin ; let: 
(a) in respect of acquisitions of shares before August 14, 1998, the greatest ; 
percentage that is the total percentage of the issued shares of a class of the — 
capital stock of the corporation held at the end of June 20, 1996 by the par- 
ticular person and. persons with whom the particular person did not at that 
time deal at arm’s length; and ; ed TO Soc a 
(b) in any other case, the greater of | 
(i) the greatest percentage that is the total percentage of the issued — 
shares of a class of the capital stock of the corporation held at the end of 
June 20, 1996 by the particular person and persons related to the particu- — 
lar person, and 
(ii) the greatest percentage that is the total percentage of the issued r 
shares of a class of the capital stock of the corporation held at the begin- e 
ning of August 14, 1998 by the particular person and persons related to _ 
the particular person. &: 
“related persons” and persons related to each other have, for purposes other than 
applying the definitions “permitted acquisition” and “permitted percentage” in — 
respect of acquisitions of shares before August 14, 1998, the meaning that would 
be assigned by section 251 of the Act if paragraph 251(2)(a) of the Act were read 
as follows: 
(a) an individual and 
(i) the individual’s child (as defined in subsection 70(10)) who is 
under 19 years of age, or 
(ii) the individual’s spouse; ; 
“specified shareholder” has the meaning assigned by subparagraph 130(3)(a)(vii) — 
of the Act, as enacted by subsection (2). 
Subpara. 130(3)(a)(vii) amended by 1998, c. 19, subsec. 155(2) (but subsequently re- 
placed by an amendment by 1999, c. 22 (see above)), applicable to corporations for 
taxation years that begin after June 20, 1996 except that, by subsec. 155(4) of the said 
c. 19, where 


(a) a corporation was an investment corporation on June 20, 1996, 


(b) a particular person would be a specified shareholder of the corporation in the 

year, within the meaning assigned by subpara. 130(3)(a)(vii) if this amendment 

applied to the corporation for the year, and, 

(c) the particular person would have been a specified shareholder of the corpora- 

tion on June 20, 1996, within the meaning assigned by subpara. 130(3)(a)(vii) if 

this amendment applied to the corporation for the year that includes that day, 
subpara. 130(3)(a)(vii) does not apply to the corporation, with respect to the particular 
person and persons related to the particular person, except as provided in subsections 
155(5) to (8) of the said c. 19. Subpara. 130(3)(a)(vii) formerly read: 


(vii) none of its shareholders at any time in the year held more than 25% of the 
issued shares of the capital stock of the corporation, and 


Subpara. 130(3)(a)(iii) amended by 1994, c. 7, Sch. I (1991, c. 49), subsec. 109(1), to 
add “(determined without reference to subsection 49(2))”, applicable to 1990 et seq. 


Selected Cases [subsec. 130(3)]: Canadian & Foreign Securities Co. Ltd. v. 
MNR, [1972] C.T.C. 391 (FCTD) (‘Securities” include promissory notes; requirements 
for investment corporation not met). 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


(4) Wholly owned subsidiaries — Where a corporation so 
elects in its return of income under this Part for a taxation year, 
each of the corporation’s properties that is a share or indebtedness 
of another Canadian corporation that is at any time in the year a 
subsidiary wholly owned corporation of the corporation shall, for 
the purposes of subparagraphs (3)(a)(ii) and (vi), be deemed not to 
be owned by the corporation at any such time in the year, and each 
property owned by the other corporation at that time shall, for the 
purposes of those subparagraphs, be deemed to be owned by the 
corporation at that time. 

History: Subsec. 130(4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 109(2), 
applicable to 1987 et seq., and an election referred to in the subsec. in respect of a 
corporation’s taxation year for which a return of income under Part I of the Act was 
made before December 18, 1991 shall be deemed to have been made in the corpora- 


tion’s return of income for that year if the election is filed in writing with the Minister 
of National Revenue before March 17, 1992. TSPGHT a cue 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


1048 


Division F — Special Rules in Certain Circumstances S. 130.1(4)(b) (ii) 


Definitions [s. 130]: “allowable capital loss” — 38(b), 248(1); “amount” — 248(1); 
“Canada” — 255; “Canadian corporation” — 89(1), 248(1); “capital gain” — 39(1)(a), 
248(1); “common-law partner” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “dividend”, “gross revenue” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “investment corporation” — 130(3)(a), 248(1); “mutual fund corporation” — 
131(8), 248(1); “property” — 248(1); “public corporation” — 89(1), 248(1); “share”, 
“shareholder”, “specified shareholder”, “subsidiary wholly owned corporation” — 
248(1); “taxable capital gain” —38(a), 248(1); “taxable dividend” — 89(1), 248(1); 
“taxable income” — 2(2), 248(1); “taxation. year” — 249; “taxed capital gains” — 
130(3)(b). 

Information Circulars [s. 130]: 78-14R4: Guidelines for trust companies and other 
persons responsible for filing T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 


Mortgage Investment Corporations 


130.1 (1) Deduction from tax — In computing the income for a 
taxation year of a corporation that'was, throughout the year, a mort- 
gage investment corporation, 


(a) there may be deducted the total of 


(i) all taxable dividends, other than capital gains dividends, 
paid by the corporation during the year or within 90 days af- 
ter the end of the year to the extent that those dividends were 
not deductible by the corporation in computing its income for 
the preceding year, and 

(ii) '/2 of all capital gains dividends paid by. the corporation 
during the period commencing 91 days after the commence- 
ment of the year. and ending 90 days after the end of the year; 
and 


(b) no deduction may be made under section 112 in respect of 

taxable dividends received by it from other corporations. 
Related Provisions: 142.2(1)“financial institution’(c)(ii) —\Mortgage investment 
corporation not subject to mark-to-market rules. 
History: Subpara.!130.1(1)(a)(ii) amended by:2001, c.17, subsec. 127(1) to replace 
the reference to “3/4” with “1/2”, applicable to taxation years that end after February 
27, 2000 except that, for a corporation’s taxation year that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, the reference to “1/2” shall be read as a reference to, the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the corporation for the year. 


(2) Dividend equated to bond interest — For the purposes of 
this Act, any amount received from a mortgage investment corpora- 
tion by a shareholder of the corporation as or on account of a taxa- 
ble dividend, other than a capital gains dividend, shall be deemed to 
have been received by the shareholder as interest payable on a bond 
issued by the corporation after 1971. 


Related Provisions: 130.1(3) — Application; 214(3)(e) — Non-resident. withhold- 
ing tax. 


(3) Application of subsec. (2) — Subsection (2) applies where 
the taxable dividend (other than a capital gains dividend) described 
in that subsection was paid during a taxation year throughout which 
the paying corporation was a mortgage investment corporation or 
within 90 days thereafter. 


(4) Election re capital gains dividend — Where at any particu- 
lar time during the period that begins 91 days after the beginning of 
a taxation year of a corporation that was, throughout the year, a 
mortgage investment corporation and ends 90 days after the end of 
the year, a dividend is paid by the corporation to shareholders of the 
corporation, if the corporation so elects in respect of the full amount 
of the dividend in prescribed manner.and at or before the earlier of 
the particular time and the first day on which any part of the divi- 
dend was paid, ; 
(a) the dividend shall be deemed to be a capital gains dividend to 
the extent that it does not exceed the amount, if any, by which 
(i) twice the taxed capital gains of the corporation for the 
year 
exceeds 
(ii) the total of all dividends, and. parts, of dividends,. paid by 
the corporation during the period and before the particular 
time that are deemed by this paragraph to be capital gains 
dividends; and 
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-dend, the amount — 


(b) notwithstanding any other provision of this Act, any amount 
received by a taxpayer in a taxation year as, on account of, in 


lieu of payment of or in satisfaction of, the dividend shall not be 


included in computing the taxpayer’s income for the year as in- 
come from a share of the capital stock of the corporation, and 


(i) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred 
before February 28, 2000 and the taxation year of the tax- 
payer began after February 27, 2000 and ended before Octo- 
ber 18, 2000, %s of the dividend is deemed to be a capital 
gain of the taxpayer from the disposition by the taxpayer of a 
capital property in the year, 


(ii) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred 
before February 28, 2000, and the taxation year of the tax- 
payer includes February 27, 2000, the dividend is deemed to 
be a capital gain of the taxpayer from the disposition by the 
taxpayer of a capital property in the year and before February 
28, 2000, 


(iii) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred 
before February 28, 2000 and the taxation year of the tax- 
payer began after October 17, 2000, %> of the dividend is 
deemed to be a capital gain of the taxpayer from the disposi- 
tion by the taxpayer of a capital property in the year, 


(iii.1) where the dividend was in respect of capital gains of 
the corporation from dispositions of property that occurred 
before February 28, 2000 and the taxation year of the tax- 
payer begins after February 27, 2000. and ends after October 
17, 2000, °/s of the dividend is deemed to be a capital gain of 
the taxpayer from the disposition by the taxpayer of capital 
property in the year and before October 18, 2000, 


(iv) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000 and before October 18, 2000, and the tax- 
ation year of the taxpayer began after October 17, 2000, “/ of 
the dividend is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of a capital property in 
the year, 


(v) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000, and before October 18, 2000 and the tax- 
“ation year of the taxpayer includes October 17, 2000, the div- 
idend is deemed to be a capital gain of the taxpayer from the 
disposition by the taxpayer of a capital property in the year 
and in the period that began after February 27;'2000 and en- 
ded before October 18, 2000, 


(vi) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000, and before October 17, 2000 and the tax- 
ation year of the taxpayer began after February. 27, 2000 and 
ended before October 17, 2000, the dividend is deemed to be 
a capital gain of the taxpayer from the disposition by the tax- 
payer of a capital property in the year, and 

(vii)-in.any other.case, the dividend is deemed to be a capital 
gain of the taxpayer from the disposition of capital property 
after October 17, 2000 and in the. year. 


"Proposed Amendment — 130.1(4)(b) 


“() notwithstanding any other provision. of this Act, if an 
amount is received by a taxpayer in a taxation year as, on ac- 


count of, in lieu of payment of or in satisfaction of, the divi- 


(i) shall not be included in computing the taxpayer’s in- 


stock of the corporation, and 


“come for the year as income from a share of the capital 


(ii) is deemed to be a capital gain of the taxpayer from the 


“ disposition: of capital property in the year.) > 


S. 130.1(4)(b) 


Application: The October 31, 2011 draft legislation, subsec. 36(1), will amend 


para. 130.1(4)(b) to read as above, applicable to taxation years that begin after Octo- 


ber 31, 2011, except that if any part of a dividend declared b 

respect of capital gains of the corporation from dispositions of prop 
before October 18, 2000, then para. 130.1(4)(b) is to be read, in i 
part of the dividend, as it read in its application to the ec 
that began on or before October 31, 2011. _ - oor 
Technical Notes: Section 130.1 sets out rules that apply to mortgage investment — 
corporations and their shareholders. A mortgage in | 
treated as a conduit in that its income may be flowed through to its shareholders and 
taxed in their hands rather than as income of the corporation, _ 


corporation is. 
erty that occurred 
, in its application to that 


ration’s last taxation year 


Section 130.1 provides for an election by a mortgage investment corporation that 
allows certain dividends payable by the mortgage investment corporation to the 
shareholders of any class of its capital stock to be treated as capital gains in the hands 
of the shareholders who receive the dividends. When a mortgage investment corpora- 
tion elects in respect of the full amount of a dividend, subsection 130. 1(4) deems the 
dividend to be a capital gains dividend to the extent that it does not exceed the appro- 
priate fraction of the undistributed taxed capital gains of the corporation for the year, 
and the dividend is deemed to be a capital gain of the recipient of the dividend from 
the disposition of property in the year in which the dividend was received. 

Among other things, paragraph 130.1(4)(b) limits the amount of the dividend that can 
be included in the shareholder’s income as a capital gain. Subsections 130.1(4.2) to 
(4.5) provides rules to ensure that this flow-through mechanism works appropriately 
for taxation years of the corporation that include either February 27, 2000 or October 
17, 2000. When subsection 130.1(4) applies in respect of a dividend paid in the pe- 
riod that begins 91 days after the beginning of the corporation’s taxation year that 
includes either February 28, 2000 or October 17, 2000 and ends 90 days after the end 
of that year by a mortgage investment corporation to a shareholder of any class of 
shares of its capital stock, subsections 130.1(4.2) to (4.4) provide rules for determin- 
ing when the underlying capital gain was realized by the corporation, and thus, the 
appropriate portion of the dividend that can be treated as a capital gain. When no 
dividend was paid by the corporation during the above-mentioned periods but the 
corporation had net capital gains or net capital losses from the disposition of property 
during those periods, subsection 130.1(4.5) sets out an optional method for determin- 
ing when the corporation is deemed to have realized the capital gains or capital 
losses, and thus, the appropriate amount of the corporation’s net capital gains or net 
capital losses that will be included in its undistributed taxed capital gains at that time. 


Recognizing that these provisions have limited application to future taxation years, 
they are repealed subject to the coming-into-force provision described below. Since 
these provisions relate solely to capital gains realized by the corporation in one of the 
above-mentioned periods, the repeal of these provisions has no practical effect on the 
designation of dividends as capital gains dividends for future taxation years. 


In addition, paragraph 130.1(4)(b) is amended to conform to modern drafting stan- 
dards by inserting existing language into subparagraph (i), and to renumber existing 
subparagraph (vii) as subparagraph (ii), 


These amendments apply to taxation years that begin after October 31, 201 1, except 
that if any part of a dividend declared by a corporation is in respect of capital gains 
of the corporation from dispositions of property before October 18, 2000, then para- 
graph 130.1(4)(b) is to be read in its application to that part of the dividend as it read 
in its application to the corporation’s last taxation year that began on or before Octo- 
ber 31, 2011. 


Related Provisions: 39.1(1)*exempt capital gains balance”C(c), 39.1(6) — Reduc- 
tion in gain to reflect capital gains exemption election; 111(1.1)(c) — Net capital loss 
carryover — transition for 2000; 130.1(4.2)— Reporting to shareholder of capital 
gains tax rate; 130.1(4.3) — Allocation of capital gains tax rate for 2000; 184(2) — 
Tax. on excessive elections; 184(3) — Election to treat excess as separate dividend; 
185(4) — Joint and several liability from excessive elections. 


History: Subpara. 130.1(4)(a)(i) amended by 2001, c. 17, subsec. 127(2), to replace 
the reference to “3/4” with “1/2”, applicable to taxation years that end after February 
27, 2000 except that, for a corporation’s taxation year that includes February 28, 2000 
or October 17, 2000, or began after February 28, 2000 and ended before October ge 
2000, the word “twice” shall be read as “the fraction that is the reciprocal of the frac- 
tion in para. 38(a), as amended by 2001, c. 17, that applies to the corporation for the 
year, multiplied by”. 


Para. 130.1(4)(b) amended by the said c. 17, subsec. 127(3), applicable to taxation 
years that end after February 27, 2000. The para. formerly read: 


(b) notwithstanding any other provision of this Act, any amount received by a 
taxpayer in a taxation year as, on account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not be included in computing the taxpayer’s income 
for the year as income from a share of the capital stock of the corporation, but 
shall be deemed to be a capital gain of the taxpayer for the year from a disposi- 
tion, in the year and after February 22, 1994, by the taxpayer of capital property. 


Subsec. 130.1(4) amended by 1995, c. 3, subsec. 40(1), applicable to dividends paid 
after February 22, 1994. Subsec. (4) formerly read: 


(4) Electing capital gains dividend — Where at any particular time during the 
period beginning 91 days after the beginning of a taxation year of a corporation 
that was, throughout the year, a mortgage investment corporation and ending 90 


estment corporation is essentially 
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days after the end of the year, a dividend is paid by the corporation to sharehold-” 
ers of the corporation, } 


(a) if the corporation so elects in respect of the full amount of the dividend, 
in prescribed form and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains dividend to the 
extent that it does not exceed the amount, if any, by which 
(A) 4 of the corporation’s qualifying taxed capital gains for the 
year 
exceeds 
(B) the total of all dividends, and parts of dividends, paid by the 


corporation during the period and before the particular time that are 
deemed by this subparagraph to be capital gains dividends, 


(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as or on account of the dividend 
shall not be included in computing the taxpayer’s income for the year as. 


income from a share of the capital stock of the corporation, but shall be 
deemed to be a capital gain of the taxpayer for the year from a disposi- — 


tion of capital property and, for the purposes of section 110.6, that pro- 
perty shall be deemed to have been disposed of by the taxpayer in the 
year, and 


(iii) any election under paragraph (b) made by the corporation in respect 
of the dividend shall be deemed not to have been made; and 


(b) if the corporation so elects in respect of the full amount of the dividend, 
in prescribed form and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains dividend to the 
extent that it does not exceed the amount, if any, by which 


(A) *s of the corporation’s non-qualifying taxed capital gains for the 
year 


exceeds 


(B) the total of all dividends, and parts of dividends, paid by the 
corporation during the period and before the particular time that are 
deemed by this subparagraph to be capital gains dividends, and 


(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as or on account of the dividend 
shall not be included in computing the taxpayer’s income for the year as 
income from a share of the capital stock of the corporation, but shall be 
deemed to be a capital gain of the taxpayer for the year from a disposi- 
tion of capital property and, for the purposes of section 110.6, . i 


(A) that property shall be deemed to have been non-qualifying real 
property of the taxpayer, within the meaning of that section, dis- 
posed of by the taxpayer in the year, and 


(B) the taxpayer’s eligible real property gain for the year, within the 
meaning of that section, from the disposition of that property shall 
be deemed to be nil. 


Subsec. 130.1(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 75(1), appli- 
cable to 1992 et seq. Subsec. (4) formerly read: 


(4) Where at any particular time during the period commencing 91 days after the 
commencement of a taxation year of a corporation that was, throughout the year, 
a mortgage investment corporation and ending 90 days after the end of the year, 
a dividend is paid by the corporation to shareholders of the corporation, if the 
corporation so elects in respect of the full amount of the dividend, in prescribed 
manner and prescribed form and at or before the particular time or the first day 
on which any part of the dividend was paid if that day is earlier than the particu- 
lar time, 


(a) the dividend shall be deemed to be a capital gains dividend to the extent 
that it does not exceed 


(i) %s of the taxed capital gains of the corporation for the year 
minus 


(ii) such part, if any, of each dividend paid by the corporation during the 
period and before the particular time as is deemed by this subsection to 
be a capital gains dividend; and i 


(b) notwithstanding any other provision of this Act, any amount received by 
a taxpayer in a taxation year as or on account of the dividend shall not be 
included in computing the taxpayer’s income for the year as income from a 
share of the capital stock of the corporation; but shall be deemed to be a 
capital gain of the taxpayer for the year from a disposition of capital pro- 
perty and, for the purposes of section 110.6, that property shall be deemed to 
have been disposed of by the taxpayer in the year. 


Regulations: 2104.1 (prescribed manner, prescribed form). 


Forms: RC257: Request for an information return program account (RZ); TS: State- 
ment of investment income; T5 Summ: Return of investment income; T2012: Election 
in respect of a capital gains dividend under subsec. 130.1(4). 
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(4.1) Application of subsecs. 131(1.1) to (1.4)— Where at 
any particular time a mortgage investment corporation paid a divi- 
dend to its shareholders and subsection (4) would have applied to 
the dividend except that the corporation did not make an election 
under subsection (4) on or before the day on or before which it was 
required by that subsection to be made, subsections 131(1.1) to 
(1.4) apply with such modifications as the circumstances require. 


History: Subsec. 130.1(4.1) added by 2001, c. 17, subsec. 127(4), applicable to taxa- 
tion years that end after February 27, 2000. 


(4.2) Reporting [for 2000] — Where paragraph (4)(b) applies to 
a dividend. paid by a mortgage investment corporation. to a share- 
holder of any class of shares of its capital stock in the period that 
begins 91 days after the beginning of the corporation’s taxation year 
that includes February 28, 2000 or October 17, 2000 and ends 90 
days after the end of that year, the corporation shall disclose to the 
shareholder in prescribed form the amount of the dividend that is in 
respect of capital gains realized on dispositions of property that 
occurred 


(a) before February 28, 2000, 
(b) after February 27, 2000 and before October 18, 2000, and 
(c) after October 17, 2000 


and, if it does not do so, the dividend is deemed to be in respect of 
capital gains from dispositions of property that occurred before 
February 28, 2000. 


tion years that end after February 27, 2000. 


(4.3) Allocation [for 2000] — Where subsection (4) applies in re- 
spect of a dividend paid by a mortgage investment corporation at 
any time in the period that begins 91 days after the beginning of the 
corporation’s taxation year that includes February 28, 2000 or Octo- 
ber 17, 2000 and ends 90 days after the end of that year, and the 
corporation does not elect under subsection (4.4), the following 
rules apply: 


(a) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
particular period that began at the beginning of the year and en- 
ded at the end of February 27, 2000 is deemed to be that propor- 
tion of the dividend that the net capital gains of the corporation 
from the dispositions of property in the particular period is of 
the total of the corporation’s net capital gains from the disposi- 
tions of property in each of the particular periods referred to in 
this subsection, 


(b) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
particular period that began at the beginning of February 28, 
2000 and ended at the end of October 17, 2000 is deemed to be 
that proportion of the dividend that the net capital gains of the 
corporation from the dispositions of property in the particular 
period is of the total of the corporation’s net capital gains from 
the dispositions of property in each of the particular periods re- 
ferred to in this subsection, 


(c) the portion of the dividend that is in respect of capital gains 


from dispositions of property that occurred in the year and in the | 


particular period that begins at the beginning of October 18, 
2000 and ends at the end of the year, is deemed to be that pro- 
portion of the dividend that the net capital gains of the corpora- 
tion from the dispositions of property in the particular period is 
of the total of the corporation’s net capital gains from the dispo- 
sitions of property in each of the periods referred to in this sub- 
section, and 

in this subsection net capital gains from dispositions of property in 

a particular period means the amount, if any, by which the corpora- 

tion’s capital gains from dispositions of property in the particular 


Appl 
130.144 


S. 130.1(4.5)(c) 


period exceeds the corporation’s capital losses from dispositions of 
property in the particular period. 


peal — 130.1(4.3) 


_ Proposed Re 


> Oct aft legislation, subsec. 
ible to taxati at be 
$s: See under 130.1(4)(b).. 


History: Subsec. 130.1(4.3) added by 2001, c. 17, subsec. 127(4), applicable to taxa- 
tion years that end after February 27, 2000. 


(4.4) Allocation [for 2000] — Where subsection (4) applies in re- 
spect of a dividend paid by a mortgage investment corporation in 
the period that begins 91 days after the beginning of the corpora- 
tion’s taxation year that includes February 28, 2000 or October 17, 
2000 and ends 90 days after the end of that year, and the corpora- 
tion so elects under this subsection in its return of income for the 
year, the following rules apply: 


ill repeal saibeed: 
3 : 


5 We 
1, 2011 


Technical Not 


(a) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and 
before February 28, 2000 is deemed to be that proportion of the 
dividend that the number of days that are in that year and before 
February 28, 2000 is of the number of days that are in that year; 


(b) the portion of the dividend that is in respect of capital gains 
from. dispositions of property that occurred in the year and in the 
period that began at the beginning of February 28, 2000 and en- 
ded at the end of October 17, 2000 is deemed to be that propor- 
tion of the dividend that the number of days that are in the year 
and in that period is of the number of days that are in the year; 
and 


(c) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
period that begins at the beginning of October 18, 2000, and ends 
at the end of the year, is deemed to be that proportion of the 
dividend that the number of days that are in the year and in that 


tion years that end after February 27, 2000. 


(4.5) Allocation [for 2000] — Where no dividend to which sub- 
section (4.4) applies is paid by a mortgage investment corporation 
in respect of its net taxable capital gains for its taxation year that 
includes February 28, 2000 or October 17, 2000, the corporation 
has net capital gains or net capital losses from dispositions of pro- 
perty in the year, and the corporation so elects under this subsection 
in its return of income for the year 


(a) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred before February 28, 2000 is deemed to be 
that proportion of the net capital gains or net capital losses re- 
spectively that the number of days that are in the year and before 
February 28, 2000 is of the number of days that are in the year, 


(b) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of February 28, 2000 and ended at the end of Oc- 
tober 17, 2000, is deemed to be that proportion of the net capital 
gains or net capital losses respectively that the number of days 
that are in the year and in that period is of the number of days 
that are in the year, and 


(c) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of October 18, 2000 and ended at the end of the 
year, is deemed to be that proportion of the net capital gains or 
net capital losses respectively that the number of days that are in 
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the year and in that period is of the number of days that are in 
the year, 


and, for the purpose of this subsection, 


(d) the net capital gains of a mortgage investment corporation 
from dispositions of property ina year is the amount, if any, by 
which the corporation’s capital gains from dispositions of pro- 
perty in a year exceeds the corporation’s capital losses from dis- 
positions of property in the year, and 


(e) the net capital losses of a mortgage investment corporation 
from dispositions of property in a year is the amount, if any, by 
which the corporation’s capital losses from dispositions of pro- 
perty in a year exceeds the corporation’s capital gains from dis- 
Remtont of property in the year. 


Proposed Repeal - — 130.1 (4.5) 


Application: The October 31, 2011 draft legislation, subsec! 36(2), will repeal see 
130.1(4.5), applicable to taxation years that begin after October a, 2011. J 


Technical Notes: See under 130.1(4)(b). — 


History: Subsec. 130.1(4.5) added by 2001, c. 17, subsec. 127(4), applicable to taxa- 
tion years that end after February 27, 2000. 


(5) Public corporation — Notwithstanding any other provision 
of this Act, a mortgage investment corporation shall be deemed to 
be a public corporation. 


(6) Meaning of “mortgage investment corporation” — For 
the purposes of this section, a corporation is a “mortgage invest- 
ment corporation” throughout a taxation year if, throughout the 
year, 


(a) it was a Canadian corporation; 


(b) its only undertaking was the investing of funds of the corpo- 
ration and it did not manage or develop any real property; 


(c) none of the property of the corporation consisted of 


(i) debts owing to the corporation that were secured on real 
property situated outside Canada, 


(ii) debts owing to the corporation by non-resident persons, 
except any such debts that were secured on real property situ- 
ated in Canada, 


(iii) shares of the capital stock of corporations not resident in 
Canada, or 


(iv) real property situated outside Canada, or any leasehold 
interest in such property; 


Proposed Amendment — 130.1(6)(b), (c) . 


(b) its only undertaking was the investing of funds of the cor- 
poration and it did not manage or develop any real or immoy- 
able property; 


(c) none of the property of the corporation consisted of 


(i) debts owing to the corporation that were secured on real 
or immovable property situated outside Canada, 


(ii) debts owing to the corporation by non-resident persons, 
except any such debts that were secured on real or immoy- 
able property situated in Canada, 


(iii) shares of the capital stock of corporations not cendeat 
in Canada, or 


(iv) real or immovable property situated outside Canadair or 
any leasehold interest in such property; * 


Application: The July 16, 2010 draft jovisistion (Part 2 — bijuralism), oe 


218(1), will amend paras. 130. A(BKD) and (c) to feos as above, to come into force on 
Royal Assent. 


Technical Notes (July 2010): See under 124), 
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(d) there were 20 or more shareholders of the corporation and no 
person would have been a specified shareholder of the corpora-) 
tion at any time in the year if barb} 


(i) the portion of the definition “specified shareholder” in’ 
subsection 248(1) before paragraph (a) were read as follows: 


| 
specified shareholder” of a corporation at any time _ 
means a taxpayer who owns, directly or indirectly, at / 
that time, more than 25% of the issued shares of me 
class of the capital stock of the corporation and, for the | 
purposes of this definition,” b)| 
: 
: 
! 
/ 
| 


eece 


(ii) paragraph (a) of that definition were read as follows: 


“(a) a taxpayer is deemed to own each share of the capi- r 
tal stock of a corporation owned at that time by a person _ 
related to the taxpayer,” 


(iii) that definition were read without eee to paragraph 
(d) of that definition, and 


(iv) paragraph 251(2)(a) were read as follows: 
“(a) an individual and 


(i) the individual’s child (as defined in subsection | 
70(10)) who is under 18 years of age, or | 


(ii) the individual’s spouse or common-law partner; 


(e) any holders of preferred shares of the corporation had a right, 
after payment to them of their preferred dividends, and payment 
of dividends in a like amount per share to the holders of the 
common shares of the corporation, to participate pari passu with 
the holders of the common shares in any further payment of 
dividends; 


(f) the cost amount to the corporation of such of its property as 
consisted of 


(i) debts owing to the corporation that were secured, whether 
by mortgages, hypothecs or in any other manner, on’ houses 
(as defined in section 2 of the National Housing Act) or on 
property included within a housing project (as defined in that 
section), and 


Proposed Amendment —_ 130. 1(6)(f)(i) 


(i) debts owing to the corporation that were | secure . 
whether by mortgages, hypothecs or in any other manner, 
on houses (as defined in section 2 of the National Ho. ousing 
Act) or on property included within a housing proj 
defined i in that section as it read on June ‘16, nb gt u 


Le set 


(a) the oy isa Sete debt 


(i) that is owing to the corporation and secaned | on property (referred 

this paragraph as the “subject property”), : ka 

(ii) that replaces a debt (referred to in this paragraph as the “old bi) tha 

was on October 31, 2011 owing to the vata ve ri secured 

ject property, and 

(iii) that has a maximum term for repayment that does not exceed the maxi- 
_ mum term for repayment, in effect on October 31, 2011, of the ¢ 


(b) the corporation would be a mortgage investment corporation for its. 
_ year that includes October 31, 2011 if that taxation mene were. determined as 
though it ended on October 31, 2011. - a4 


term for repayment of the debt is extended by agreement pie into ena 
date that is after October 31, 2011, and the extended term exceeds the ma 
for repayment of the debt in effect on October 31, 2011, then the property is d 
for the purposes of applying this centers to a been — by the 
tion on the particular date. a seit 


Technical Notes: Section 130.1 sets out rules that ppl to ‘mortgage vc 4 
corporations and their shareholders. Subsection 130.1(6) defines “mortgage 4 
ment corporation” for the purposes of section 130.1. Subsection 130.1(6) list: 
criteria that a mortgage investment corporation must satisfi ugho 
year, i 
Paragraph 130.1(6)(f) provides that, in order to qualify as a mo ng 
corporation, the cost amount to the corporation of certain specified 
amount of any money of the corporation must be at least 50% of the cost 
the corporation of all of its property. For the purposes of this asset test, sul 


‘ investm 


p oe 
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AM 


me 


-(ii) amounts of any deposits standing to the corporation’s 
credit in the records of 
~ (A) a bank or other corporation any of whose deposits are 
insured by the Canada Deposit Insurance Corporation or 
the Régie de l’assurance-dépdéts du Québec, or 


(B) a credit union, , 


plus the amount of any money of the corporation: was. at least 
50% of the cost amount to it of all of its property; 


(g) the cost amount to the corporation of all real. property. of the 
_ corporation, including, leasehold interests in. such property (ex- 
cept real property acquired by the corporation by foreclosure or 
otherwise after default made on a mortgage, hypothec or agree- 
ment of sale of real property) did not exceed 25% of the cost 
amount to it of all of its property; ; 


nical Notes (July 2010): See under 12(4 ey aniline 
'\(h) its liabilities did not exceed 3 times the amount by which the 
cost amount to it of all of its property exceeded its liabilities, 
where at any time in the year the cost amount to it of such of its 
property as consisted of property described in subparagraphs 
(f)(i) and (ii) plus the amount of any money of the corporation 
was less than 73 of the cost amount to it of all of its property; 
and 


(i) its liabilities did not excéed 5 times the amount by which the 
cost amount to it of all its property exceeded its liabilities, where 
“paragraph (h) is not applicable. 
Related Provisions: 130.1(7) — How shareholders counted; 130.1(8) — First taxa- 
tion year; 142.2(1)“financial institution” (c)@i) — Mortgage investment corporation not 
subject to mark-to-market rules; 248(1)“mortgage investment corporation” — Defini- 
tion applies to entire Act; 253.1 — Limited partner not considered to carry on business 
of partnership. ) att 
History: Subpara. 130.1(6)(f)(@) amended by 2001 c. 17, subsec. 214(1), to add the 
word “hypothecs”, in force June 14, 2001. 
Para. 130.1(6)(g) amended by the said c. 17, subsec. 214(2), to add the word “hy- 
pothec”, in force June 14, 2001: 
Subpara. 130.1(6)(d)(iv) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“‘common-law 
partner”. 
Para. 130.1(6)(d) amended by 1999, c. 22, subsec. 53(1), applicable in determining 
whether ’a corporation isa mortgage investment corporation for a taxation’ year that 
begins after January 14, 1998, except that the amendment applies to the corporation, 


ce 


ee unc 4), : i 
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with respect to'a particular person and persons related to the particular person, only as 
provided in subsections (4) to (10) of the amending legislation if 


(a) the corporation was a mortgage investment corporation at the end of January 
14, 1998, _ 


(b) the particular person is a specified shareholder of the corporation at any time in 
the year, and 


(c) the particular, person 


(i) was a specified shareholder of the corporation at the end of January 14, 
1998, or } 


Gi) both» 


(A) was a specified shareholder of the corporation at any time after Janu- 
ary 14, 1998 and before August'14, 1998, and 


(B) would have been a specified shareholder of ‘the corporation at the end 
of January 14; 1998 if para. 130.1(6)(d); as amended, were read without 
reference to subparas. (ii) and (iv). | 


Subsections 53(4) to (10) of the said c. 22 provide: , 


(4) [The amendments] apply:to.a corporation that-was ‘a:mortgage investment 
corporation at the end of January 14, 1998 for a taxation year that begins. after 
that day if a person who at any time in the year is a specified shareholder of the 
corporation contributes capital to the corporation, or acquires a share of the cor- 
poration’s capital stock other than by a permitted acquisition, at any time after 
January 14; 1998 and before the end of the year. ( 


(5) [The amendments] apply to a corporation that was a mortgage investment 
corporation:at the end of January 14, 1998: for a taxation year that begins after 
that day if a newly related petson in respect of a person who at any time’in the 
year is a specified shareholder of the corporation 


(a) contributes capital to the, corporation, or 


(b) holds:.property, (in this paragraph referred to as) an “ineligible: invest- 
ment’’) that is 


(i) a share of the capital ‘stock of the corporation, or 


(ii) a share ‘of the capital stock of a’corporation’ that holds an’ ineligible 
investment 


' at any time after January 14, 1998 and before the end of the year. 


(6) [The amendments] apply to a corporation that was a mortgage investment 
corporation at the end of January: 14, 1998 for a taxation year that ends after that 
day if | ret j 
‘(a) at any particular time after January 14, 1998 ‘and before the end’ of the 
year, a mortgage lender is a specified shareholder of the corporation; and 


(b) at any time that is in the taxation’ year that includes the particular time 
and that is after January 14, 1998, any person contributes capital to the cor- 
poration or acquires from. the corporation a share of the corporation’s capital 
stock, other than a share that was issued. to, the.person, as a stock dividend. 


(7) [The ‘amendments] apply to a’ corporation that was a mortgage investment 
corporation at the end of January 14, 1998 for a taxation year that ends after 
2007 if a mortgage lender is a specified shareholder. of, the corporation at any 
time in the year or in a taxation year that ends before the year and after 2007. 


(8). For the purposes of subsections. (4) to (7), 
(a) if at a particular time 


(i) a trust distributes 'a share of the capital stock of a corporation to a 

person who was a beneficiary under the trust throughout the period from 

the end of January 14, 1998 to the particular time in’satisfaction of all or 
_any part of the beneficiary’s capital interest in the trust, or 


(ii) a partnership distributes, to a person who was a member of the part- 
nership throughout the period from the end of January '14, 1998 to the 
particular time, on the partnership ceasing to exist or on the ceasing of 
the person to be a member of the partnership, a share of the capital stock 
of a corporation or an interest in such a share,, 


the share is deemed to have been owned. by the beneficiary or member 
throughout the period that begins at the later of the end of January 14, 1998 
and the time the share was last acquired by the trust or partnership and that 
ends at the particular time; and 


(b) if'a person who is a beneficiary under a trust or who is a member of a 
partnership is deemed by paragraph (b), (c) or (e) of the definition “specified 
shareholder” in subsection 248(1) of the Act to own a share owned by the 
trust or partnership, the person is deemed to own the share and to have ac- 
quired the share at the later of the time the share was acquired by the trust or 
partnership and the time’the person last became a beneficiary under the trust 
or a member of the partnership. i 


(9) At-any time on or after the day of the death of a’ person described in para- 
graph (3)(c) [see application above] in respect of a corporation and before ‘the 
third anniversary of that day, 


(a) the estate of the deceased person is deemed to be a person described in 
paragraphs (3)(b) ‘and (c) [see application above] who is related to each per- 
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son who, throughout the period that begins at the beginning of January 15, 
1998 and ends at the time of death, was related to the deceased person; 


(b) notwithstanding subsection (10), 


(i) the estate is deemed not to be a newly related person in respect of the 
corporation, and 


(ii) the acquisition of shares of the corporation’s capital stock by the 
estate from the deceased person is deemed to be a permitted acquisition; 
and 


(c) the estate is deemed not to be a trust for the purposes of subparagraph 
(8)(a)(@) and paragraphs (b) and (e) of the definition “specified shareholder” 
in subsection 248(1) of the Act. 


(10) The definitions in this subsection apply in subsections (3) [i.e., the applica- 
tion above] to (9) and this subsection. 


“mortgage lender” means a particular corporation where the ordinary business of 
(a) the particular corporation, or 


(b) a corporation (other than a mortgage investment corporation) or partner- 
ship affiliated with the particular corporation 


includes the holding of debts that are secured, whether by mortgage or in any 
other manner, on houses (as defined in section 2 of the National Housing Act) or 
on property included within a housing project (as defined in that section). 


“newly related persons” means persons who are related to each other and who 
became so related after January 14, 1998. 


“permitted acquisition” means an acquisition by a particular person of a share of 
a class of the capital stock of a corporation that was 


(a) held, at each particular time after January 14, 1998 and before the time at 
which the particular person acquired it, or 


(b) issued after January 14, 1998 by the corporation as a stock dividend and 
held, at each particular time after the time the share was issued and before 
the time at which the particular person acquired it, 


by the particular person or by a person who was related to the particular person 
throughout the period that began at the beginning of January 15, 1998 and that 
ends at the particular time if, immediately after the time at which the particular 
person acquires the share, the percentage of the issued shares of that class held 
by the particular person and persons related to the particular person (or in the 
case of acquisitions before August 14, 1998, by the particular person and persons 
with whom the particular person did not deal at arm’s length immediately after 
the acquisition) does not exceed the permitted percentage for the particular per- 
son in respect of that class of shares. 


“permitted percentage” for a particular person in respect of a class of shares of 
the capital stock of a corporation means 


(a) in respect of acquisitions of shares before August 14, 1998, the percent- 
age of the issued shares of that class held at the end of January 14, 1998 by 
the particular person and persons with whom the particular person did not at 
that time deal at arm’s length; and 


(b) in any other case, the greater of 


(i) the percentage of the issued shares of that class held at the end of 
January 14, 1998 by the particular person and persons related at’ that 
time to the particular person, and 


(i) the percentage of the issued shares of that class held at the beginning 
of August 14, 1998 by the particular person and persons related at that 
time to the particular person. 


“related persons” and persons related to each other have, for purposes other than 
applying the definitions “permitted acquisition” and “permitted percentage” in 
respect of acquisitions of shares before August 14, 1998, the meaning that would 
be assigned by section 251 of the Act if paragraph 251(2)(a) of the Act were read 
as follows: 


(a) an individual and 


(i) the individual’s child (as defined in subsection 70(10)) who is 
under 19 years of age, or 
(ii) the individual’s spouse; 
“specified shareholder” has the meaning assigned by paragraph 130.1(6)(d) of 
the Act, as enacted by subsection (1). 
Para. 130.1(6)(d) formerly read: 


(d) subject to subsections (7) and (8), the number of shareholders of the corpora- 
tion was not less than twenty and no one shareholder held more than 25% of the 
issued shares of the capital stock of the corporation; 


Subpara. 130.1(6)(f)(i) amended by 1998, c. 19, s. 156, deemed to have come into force 
on June 23,1993. It formerly read: 


(i) debts owing to the corporation that were secured on residential property, as 
defined in the Residential Mortgage Financing Act, chapter 49 of the Statutes of 
Canada, 1973-74, whether by mortgages or in any other manner, and 
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“Residential Property”: Subsec. 2(1) of the Residential Mortgage Financing Act, 


R.S.C. 1985, c. R-6, (repealed June 23, 1993) defined “residential property” as follows: 


“residential property” means a house or the property included within a housing 

project. 7 
Subsec. 2(2) defined “house” and “housing project” by reference to the National Hous- 
ing Act, R.S.C. 1985, c. N-11, s.2 (as amended by c. 25 (4th Supp.), s. 1(2)), which in 
turn provides: i) 


“house” means a building or movable structure intended for human habitation e 


containing not more than two family housing units, together with the land, if any, 
on which the building or movable structure is situated; ; 

_ “housing project” means a project consisting of one or more houses, one or 
more multiple-family dwellings, housing accommodation of the hostel or dormi- 
tory type, one or more condominium units or any combination thereof, together 
with any public space, recreational facilities, commercial space and other build- 
ings appropriate to the project, but does not include a hotel; ' 


(7) How shareholders counted — In paragraph (6)(d), a trust 
governed by a registered pension plan or deferred profit sharing 
plan by which shares of the capital stock of a corporation are held 
shall be counted as four shareholders of the corporation for the pur- 
pose of determining the number of shareholders of the corporation, 
but as one shareholder for the purpose of determining whether any 
person is a specified shareholder (as defined for the purpose of that 
paragraph). 
History: Subsec. 130.1(7) amended by 1999, c. 22, subsec. 53(2), applicable on the 
same basis as the amendment to para. 130.1(6)(d). It formerly read: 
(7) For the purposes of paragraph (6)(d), a trust governed by a registered pension 
plan or deferred profit sharing plan by which shares of the capital stock of a 
corporation are held shall be counted as four shareholders of the corporation, and 
a trust governed by a registered retirement savings plan by which shares of the 
capital stock of a corporation are held shall be counted as one shareholder of the 
corporation, but, for the purpose of calculating the limitation on the holding of 
shares of the capital stock of a mortgage investment corporation by a trust gov- 
emed by a registered pension plan or deferred profit sharing plan, the trust shall 
be counted as one shareholder. 


(8) First taxation year — For the purposes of subsection (6), a 
corporation that was incorporated after 1971 shall be deemed to 
have complied with paragraph (6)(d) throughout the first taxation 
year of the corporation in which it carried on business if it complied 
with that paragraph on the last day of that taxation year. 


(9) Definitions — In this section, 


“Tiabilities” of a corporation at any particular time means the total 
of all debts owing by the corporation, and all other obligations of 
the corporation to pay an amount, that were outstanding at that 
time; 

“non-qualifying real property” — [Repealed] 

History: The definition “non-qualifying real property” in subsec. 130.1(9) repealed by 


1995, c. 3, subsec. 40(2.1), applicable after February 22, 1994. The definition formerly 
read: 


“non-qualifying real property” of a corporation has the meaning assigned by sub- 
section 131(6); 


The definition “non-qualifying real property” added by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 75(2.1), applicable to 1992 er seq. 


“non-qualifying taxed capital gains” — [Repealed] 
History: The definition “non-qualifying taxed capital gains” in subsec. 130.1(9) re- 


pealed by 1995, c. 3, subsec. 40(2), applicable after February 22, 1994. The definition 
formerly read: 


“non-qualifying taxed capital gains” of a mortgage investment corporation for a 
taxation year means the amount, if any, by which 


(a) the amount by which its taxable capital gains for the year from disposi- 
tions of its non-qualifying real property exceeds the amounts determined — 
under paragraph (b) of the definition “qualifying taxed capital gains” in re- 
spect of those dispositions 

exceeds the total of 


(b) the amount by which its allowable capital losses for the year from dispo- 
sitions of its non-qualifying real property exceeds the amounts determined 
under paragraph (d) of the definition “qualifying taxed capital gains” in re- 
spect of those dispositions, 


(c) the amount, if any, deducted under paragraph 111(1)(b) in computing its 
taxable income for the, year, and 


(d) the amount, if any, by which the total of the amounts, if any, determined 
under paragraphs (c) and (d) of the definition “qualifying taxed capital: 
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gains” in respect of the corporation for the year exceeds the total of the 
amounts, if any, determined under paragraphs (a) and (b) of that definition in 
respect of the corporation for the year; 


The definition “non-qualifying taxed capital gains” added by 1994, c..7, Sch. VIII 
(1993, .c. 24), subsec. 75(2.1), applicable to 1992 et seq. i ’ ; 


“qualifying taxed capital gains” — [Repealed] 
History: The definition “qualifying taxed capital gains” in subsec. 130.1(9) repealed 


by 1995, c: 3, subsec. 40(2), applicable after February 22, 1994. The definition for- 
merly read: 


“qualifying taxed capital gains” of a mortgage investment corporation for a taxa- 
‘tion year means the amount, if any, by which the total of — 


(a) its taxable capital gains for the year from dispositions of property, other 
than its non-qualifying real property, and 


(b) all amounts each of which is an amount determined by the formula 
B 
AX 
G 


where 


A. is its taxable capital gain for the year from the disposition of a non- 
qualifying real property of the corporation, 

B_ is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with February 1992, and 


C__ is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with the calendar month in which the property 
was disposed of 


exceeds the total of 


(c) its allowable capital losses for the year from dispositions of property, 
other than its non-qualifying real property, 


(d) all amounts each of which is an amount determined by the formula 
E 
Dx- 
F 


where 


D_ is its allowable capital loss for the year from the disposition of a non- 
qualifying real property of the corporation, 


E_ is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with February 1992, and 


F__ is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with the calendar month in which the property 
was disposed of, and 


(e) the amount, if any, by which the total of the amounts determined under 
paragraphs (b) and (c) of the definition “non-qualifying taxed capital gains” 
in respect of the corporation for the year exceeds the amount, if any, deter- 
mined under paragraph (a) of that definition in respect of the corporation for 
the year. 


The definition “qualifying taxed capital gains” added by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 75(2.1), applicable to 1992 et seq. 


“taxed capital gains” has the meaning assigned by paragraph 
130(3)(b). 


History: Definition “taxed capital gains” added to subsec. 130.1(9) by 1995, c. 3, sub- 
sec, 40(3), applicable after February 22, 1994. 


Former definition “taxed capital gains’ repealed, by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 75(2), applicable to 1992 et seq. “Taxed capital gains” formerly read: 


“taxed capital gains” has the meaning assigned by paragraph 130(3)(b). 


Definitions [s. 130.1]: ,.“allowable. capital. loss” — 38(b),, 248(1); “amount” — 
248(1); “bank” — 248(1); “capital gain” — 39(1)(a), .248(1);, “capital, gains divi- 
dend” — 130.1(4); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“class of shares” — 248(6); “common share”, “common-law partner’ — 248(1); “cor- 
poration” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); “de- 
ferred profit sharing plan” — 147(1), 248(1); “disposition”, “dividend” — 248(1); “im- 
movable” — Quebec Civil Code art. 900-907; “liabilities” — 130.1(9); “mortgage 
investment corporation” —130.1(6), 248(1); “non-qualifying taxed capital gains” — 
130.1(9); “non-resident”, “preferred share”, “prescribed”, “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “public corporation” — 89( 1), 130.1(5),.248(1); 
“qualifying taxed capital gains” — 130.19); “received” — 248(7); “record”, “regis- 
tered pension plan” — 248(1); “resident in Canada” — 250; “share”; “shareholder”, 
“specified shareholder” — 248(1); “taxable ‘capital gain” — 38(a), 248(1); “taxation 
year? — 249: “taxed capital gains” — 130(3)(b), —130.1(9); “taxpayer” — 
248(1);“trust” —104(1), 248(1), (3); “undertaking” — 253.1(a). 


S. 131(1)(b)(vi) 
Mutual Fund Corporations 


131. (1) Election re capital gains dividend — Where at any 
particular time a dividend became payable by a corporation, that 
was throughout the taxation year in which the dividend became 
payable a mutual fund corporation, to shareholders of any class of 
its capital stock, if the corporation so elects in respect of the full 
amount of the dividend in prescribed manner and at or before the 
earlier of the particular time and the first day on which any part of 
the dividend was paid, 


(a) the dividend shall be deemed to be a capital gains dividend 
payable out. of the corporation’s capital, gains dividend account 
to the extent that it does not-exceed the. corporation’s capital 
gains dividend account at the particular time; and 


(b) notwithstanding any other provision of this Act (other than 
paragraph (5.1)(b)), any amount received by a taxpayer in a tax- 
ation year as, on account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not.be included.in computing the tax- 
payer’s income for the year as income from a share of the capital 
stock ofthe. corporation, and 


(i) where the dividend was in respect: of capital gains of the 
corporation from, dispositions of property that occurred 
before February 28,.2000, and the taxation year of the tax- 
payer began after February 27, 2000 and ended before Octo- 
ber 18, 2000, °/s of the dividend is deemed to be a capital 
gain of the taxpayer from the disposition by the taxpayer of a 
capital property in the year, 


(ii) where the dividend was in respect of capital gains of the 
corporation from. dispositions of property. that, occurred 
before February 28, 2000, and the taxation year of the tax- 
payer includes February 27, 2000, the dividend is deemed to 
be a capital gain of the taxpayer from the disposition by the 
taxpayer of a capital property in the year and before February 
28, 2000, 


(iit) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred 
before February 28, 2000, and the taxation year of the tax- 
payer began after October 17, 2000, */2 of the dividend is 
deemed to be a capital gain of the taxpayer from the disposi- 
tion by the taxpayer of a capital property in the year, 


(iii.1) where the dividend was in respect of capital gains of 
the corporation from dispositions of property that occurred 
before February 28, 2000 and the taxation year of the tax- 
payer begins after February 27, 2000 and ends after October 
17, 2000, °/s of the dividend is deemed to be a capital gain of 
the taxpayer from the disposition by the taxpayer of capital 
property in the year and before October. 18, 2000, 


(iv) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000 and before October 18, 2000, and the tax- 
ation year of the taxpayer began after October 17, 2000, */3 of 
the dividend is deemed to be a capital gain of the taxpayer 
from the disposition by the taxpayer of a capital property in 
the year, 


(v) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000 and before October 18, 2000, and the tax- 
ation year of the taxpayer includes October 17, 2000, the div- 
idend is deemed to be a capital gain of the taxpayer from the 
disposition by the taxpayer of a capital property in the year 
and in the period that began after February 27, 2000 and en- 
ded before October 18, 2000, 


(vi) where the dividend was in respect of capital gains of the 
corporation from dispositions of property that occurred after 
February 27, 2000, and before October 17, 2000 and the tax- 
ation year of the taxpayer began after February 27, 2000 and 
ended before October 18, 2000, the dividend is deemed to be 
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a capital gain of the taxpayer from the disposition by the tax- 


payer of a capital property in the year, and 


(vii) in any other case, the dividend is deemed to be a capital 
gain of the taxpayer from the disposition of capital property 


after October 17, 2000 and in the year, 
and, for the purpose of this paragraph, 


(viii) dividends paid by a corporation are deemed to be paid 
in respect of the corporation’s net capital gains in the order in 
which those net capital gains were realized by the 


corporation, 


(viii.1) capital gains redemptions are deemed to be made in 
respect of net capital gains in the order in which those net 
capital gains were realized by the corporation to the extent 


that they are not reduced by dividends, and 


(ix) for the purposes of applying subparagraphs (viii) and 


(vili.1) 


(A) net capital gains of a corporation for a year is the 
amount by which the corporation’s capital gains from dis- 
positions of property in the year exceed the corporation’s 


capital losses from dispositions of property in the year, 


(B) net capital losses of a corporation for a year is the 
amount by which the corporation’s capital losses from 
dispositions of property in the year exceed the corpora- 
tion’s capital gains from dispositions of property in the 


year, 


(C) net capital gains of a corporation for a year are 


deemed to be realized evenly throughout the year, and 


(D) net capital losses of a corporation for a year are 
deemed to be a capital loss of the corporation from the 
disposition of property in the following year. 


Proposed Amendment — 131(1)(b) 


(b) notwithstanding any other provision of this Act (other than 
paragraph (5.1)(b)), if an amount is received by a taxpayer in a 
taxation year as, on account of, in lieu of payment of or in 
satisfaction of, the dividend, the amount | 


(i) shall not be included in computing the taxpayer’s in- 
come for the year as income from a share of the capital 
stock of the corporation, and 


(1i) is deemed to be a capital gain of the taxpayer from the 

disposition of capital property in the year. : 
Application: The October 31, 2011 draft legislation, subsec. 37(1), will amend 
para. 131(1)(b) to read as above, applicable to taxation years that begin after October 
31, 2011, except that if any part of a dividend declared by a corporation is in respect 
of capital gains of the corporation from dispositions of property that occurred before 
October 18, 2000, then para, 131( 1)(b) is to be read, in its application to that part of 
the dividend, as it read in its application to the corporation’s last taxation year that 
began on or before October 31, 2011. ws ie 


Technical Notes: Section 131 provides for an election by a mutual fund corpora- 
tion that allows certain dividends payable by the corporation to the shareholders of 
any class of its capital stock to be treated as capital gains in the hands of the share- 
holders who receive the dividends. The percentage of the capital gain that is included 
in the shareholder’s income as a taxable capital gain depends on when the mutual 
fund corporation realized the capital gain that forms part of its capital gains dividend 
account. j : 

Subsection 131(1.5) provides that the income inclusion rate will be 75% unless the 
mutual fund corporation discloses the period in which the capital gain was realized in 
prescribed form. In addition, subparagraphs 131(1)(6)(i) to (vi) and (Vili) to (ix) and 
subsections 131(1.6) to (1.9) determine the appropriate capital gains inclusion rate 
for capital gains realized by a mutual fund corporation in a taxation year that includes 
February 28, 2000 or October 13, 2000. u Ol 

As each of the above-mentioned provisions has no further application to any future 
taxation year, they are repealed, However, paragraph 131(1)(b) is amended to con- 
form to modern drafting standards by inserting existing language into subparagraph 
(i), and to renumber existing subparagraph (vii) as subparagraph (ii). Consequential 
on these amendments, subparagraph 131(5.1)(b)(i) is updated to refer to subpara- 
graph 131(1)(b)Gi). Abe be 
These amendments apply to taxation years that begin after October 31, 2011, except 
that if any part of a dividend declared by a corporation is in respect of capital gains | 
of the corporation from dispositions of property before October 18, 2000, then para- 
graph 131(1)(b) is to be read in its application to that part of the dividend as it read in 
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mn to the corporation’s last taxation year that began o1 


Related Provisions: 39.1(1)“exempt capital gains balance”C(c), 39.1(6) — Reduc- 
tion in gain to reflect capital gains exemption election; 84(7) — When deemed divi- 
dend deemed payable; 111(1.1)(c) — Net capital loss carryover — transition for 2000; 
112(4)(d), 112(4.1)(d), 112(4.2)(d) — Capital gains dividend excluded from. stop-loss 
and share inventory valuation rules; 112(6) — No deduction for capital gains dividend; 
122.1(1)“non-portfolio earnings”(b)(i)(B) — Application of deemed capital gain. to-in- 
come trusts distributions tax; 129(7) — No dividend refund for capital gains dividend; 
130(2) — Application to investment corporation; 130(3) — Meaning of investment 


ss 


corporation and taxed capital gains; 131(1.1) — Deemed date of election; 131(1.5) — | 


Reporting to shareholder of capital gains tax rate; 131(1.6) — Allocation of capital 
gains tax rate for 2000; 131(4) — Application of s. 84; 131(5.1), (5.2) — TCP gains 
distribution to non-resident subject to withholding tax; 132.2 — Mutual fund reorgani- 
zations; 152(1) — Assessment; 142.2(1)“financial ‘institution”(c)(iii) — Mutual fund 


corporation not subject to mark-to-market rules; 184(2) — Tax on excessive elections; _ 


184(3) — Election to treat excess as separate dividend; 212(2) — No withholding tax 
on capital gains dividend; 244(14), (14.1) — Date when notice sent. 


History: The opening words of para. 131(1)(b) amended by 2005, c. 19, subsec. 30(1) 
to add “(other than paragraph (5.1)(b))”, applicable after March 22, 2004.. 


Para. 131(1)(b) amended by 2001, c. 17, subsec. 128(1), applicable to taxation years 
that end after February 27, 2000. The para. formerly read: 


(b) notwithstanding any other provision of this Act, any amount received by a 
taxpayer in a taxation year as, on account of, in lieu of payment of or in satisfac- 
tion of, the dividend shall not be included in computing the taxpayer’s income 
for the year as income from a share of the capital stock of the corporation, but 
shall be deemed to be a capital gain of the taxpayer for the year from a disposi- 
tion, in the year and after February 22, 1994, by the taxpayer of capital property. 


Subsec. 131(1) amended by 1995, c. 3, subsec. 41(1), applicable to dividends paid after 
February 22, 1994. Subsec. (1) formerly read: 


(1) Where at any particular time a dividend became payable, by a corporation 
that was throughout the taxation year in which the dividend became payable a 
mutual fund corporation, to shareholders of any class of shares of its capital 
stock, 


(a) if the corporation so elects in respect of the full amount of the dividend, 
in prescribed form and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains dividend payable 
out of the corporation’s capital gains dividend account to the extent that 
it does not exceed the corporation’s capital gains dividend account at the 
particular time, 


(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as, on account of, in lieu of pay- 
ment of or in satisfaction of, the dividend shall not be included in com- 
puting the taxpayer’s income for the year as income from a share of the 
capital stock of the corporation, but shall be deemed to be a capital gain 
of the taxpayer for the year from a disposition of capital property and, 
for the purposes of section 110.6, that property shall be deemed to have 
been disposed of by the taxpayer in the year, and 


(ili) any election under paragraph (b) made by the corporation in respect 
of the dividend shall be deemed not to have been made; and 


(b) if the corporation so elects in respect of the full amount of the dividend, 
in prescribed form and manner and at or before the earlier of the particular 
time and the first day on which any part of the dividend was paid, 


(i) the dividend shall be deemed to be a capital gains dividend payable 
out of the corporation’s non-qualifying real property capital gains divi- 
dend account to the extent that it does not exceed the corporation’s non- 
qualifying real property capital gains dividend account at the particular ~ 
time, and 


(ii) notwithstanding any other provision of this Act, any amount re- 
ceived by a taxpayer in a taxation year as, on account of, in lieu of pay- >’ 
ment of or in satisfaction of, the dividend shall not be included in com- 
puting the taxpayer’s income for the year as income from a share of the 
capital stock of the corporation, but shall be deemed to be a capital gain 
of the taxpayer for the year from a disposition of capital property and, ~ 
for the purposes of section 110.6, \ 


(A) that property shall be deemed to have been a non-qualifying real 
property of the taxpayer, within the meaning of that section, dis- 
posed of by the taxpayer in the year, and 


(B) the taxpayer’s eligible real property gain for the year from the 
disposition of that property shall be deemed to be nil. 


Subsec. 131(1) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 76(1), applica- 
ble to 1992 et seg. Subsec. (1) formerly read: ; 


131, (1) Where, at any particular time after 1971 a dividend has become payable 
by a corporation that was, throughout the taxation year in which the dividend 
became payable, a mutual fund corporation, to shareholders of any class of 
shares of its capital stock, if the corporation so elects in respect of the full « 
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amount of the dividend, in prescribed manner and prescribed form and at. or 
before the particular time or the first day on which any part of the dividend was 
_ paid if that day is earlier than the particular time, 
(a) the dividend shall be deemed to be.a capital gains dividend to the extent 
_..that it does not exceed the corporation’s capital gains dividend account at the 
particular time; and 
_(b) notwithstanding any other provision of this Act, any amount received by 
a taxpayer in a taxation year as, on account or in lieu of payment of, or in 
satisfaction of the dividend shall not be included in computing the taxpayer’s 
income for the year as income from a share of the capital stock of the corpo- 
© ration, but shall be deemed to/be a capital gain of the taxpayer for the year 
from.a disposition-of capital property and, for the purposes of section, 110.6, 
_- that property shall be deemed to have been disposed of. by, the, taxpayer in 
the year. ; 
Regulations; 2104 (prescribed manner of making election). 
Interpretation Bulletins: IT-98R2: Investment corporations (archived); IT-243R4: 
Dividend refund to private corporations; IT-328R3: Losses on shares on. which divi- 
dends have been received. 


Forms: RC257: Request for an information return program account (RZ); TS: State- 
ment of investment income; T5 Summ: Return of investment income;'T2055: Election 
in respect of a capital gains dividend under subsection 131(1); RC4169: Tax treatment 
of mutual funds for individuals. [guide]. 


(1.1) Deemed date of election — Where at any particular time a 
dividend has become payable by a mutual fund corporation to 
shareholders of any class of shares of its capital stock and subsec- 
tion (1) would have applied to the dividend except that the election 
referred to in that subsection was not made on or before the day on 
or before which the election was required by that subsection to be 
made, the election shall be deemed to have been made at the partic- 
ular time or on the first day on which any part of the dividend was 
paid, whichever is the earlier, if 


(a) the election is thereafter made in prescribed manner and pre- 
scribed form; 


(b) an estimate of the penalty in respect of the election is paid by 
the corporation when the election is. made; and 


(c) the directors or other person or persons legally entitled to 

administer the affairs of the corporation have, before: the time 
the election Is made, authorized the election to be made. 
Related Provisions: 130(2) — Application to investment,corporation; 131(1.2) — 
Request to make election; 131(1.3), (1.4) — Penalty; 152(1)— Assessment: 
Regulations: 2104(f) (prescribed manner). 


(1.2) Request to make election — The Minister may at any 
time, by written request served personally or by registered mail, re- 
quest that an election referred to in paragraph (1.1)(a) be made by a 
mutual fund corporation and where the mutual fund corporation on 
which such a request is served does not comply therewith within 90 
days after service of the request, subsection (1.1) does not apply to 
such an election made thereafter by it. 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


(1.3) Penalty — For the purposes of this section, the penalty in re- 
spect of an election referred to in paragraph (1.1)(b) is an amount 
equal to the lesser of 


(a) 1% per annum, of the amount of the dividend referred to in 
the election for each month or part of a month during the period 
commencing with the time that the dividend became payable, or 
the first day on which any part of the dividend was paid if that 
day is earlier, and ending with the day on which the election was 
made, and 


_(b) the product obtained when $500 is multiplied by the propor- 
tion that the number of months or parts of months during the 
period referred to in paragraph (a) bears to 12. 


(1.4) Assessment and payment of penalty — The Minister 
shall, with all due dispatch, examine eachelection referred to in 
paragraph (1.1)(a), assess the penalty payable and send a notice of 
assessment to the mutual fund corporation and the corporation shall 
pay forthwith to the Receiver General, the amount, if any, by which 
the penalty so assessed exceeds the total of all amounts previously 
paid on. account of that penalty. 

Related Provisions: 152(1) — Assessment. 
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(1.5) Reporting [for 2000] — Where paragraph (1)(b) applies to 
a dividend paid by a mutual fund corporation to a shareholder of 
any class of shares of its capital stock, the corporation shall disclose 
to the shareholder in prescribed form the amount of the dividend 
that is in'respect of capital gains realized on-dispositions of property 
that occurred 

(a) before February 28, 2000, . 

(b) after February 27, 2000 and before October 18, 2000, and 

(c) after October 17, 2000, 


and if it does not do so, the dividend is deemed to be in respect of 
capital gains from dispositions of property that occurred before 


_ Proposed Repeal — 131(1.5) 
Applicati on: The October 31, 2011 draft legislation, subsec. 37(2), will repeal, sub- 
sec. 131(1.5), applicable to taxation years that begin after October 31, 2011. 
Pepi Wales deeds ahs re a comodo 


History: Subsec: 131(1.5) added by 2001; :c:.17, subsec. '128(2), applicablesto taxation 
years that end after February 27, 2000, 


(1.6) Allocation [for 2000] — Where subsection (1) applies in re- 
spect of a dividend paid by a mutual fund corporation in the period 
that begins 60 days after the beginning of the corporation’s taxation 
year that includes February 28, 2000 or October 17, 2000 and ends 
60 days after the end of that year, and the corporation does not elect 
under subsection (1.7), the following rules apply: 


(a) the portion of the dividend that is in respect of capital gains 
of the mutual fund corporation from dispositions of property. by. 
the mutual fund corporation in the year and in the particular pe- 
riod that began at the beginning of the year and ended at the end 
of February 27, 2000 is deemed to be that proportion-of the divi- 
dend:that:the corporation’s net capital gains from dispositions of 
property in the ‘particular period to which the dividend relates is 
of the totalsofi the corporation’s net capitaligains from disposi- 
tions of property inveach of the particular periods referred to in 
this subsection, 


(b) the portion of the dividend that is in respect of capital gains 
of the mutual fund corporation from dispositions of property by 
the mutual fund corporation in the year and in the particular pe- 
riod-that began at the beginning of February 28, 2000-and ended 
at the end of October 17,2000 is deemed to be that proportion of 
the dividend that the corporation’s net capital gains from dispo- 
sitions of property in the particular period is of the total of the 

_ corporation’s net capital gains from dispositions of property in 
‘each of the particular periods referred to in this subsection, and 
(c) the portion of the dividend that-is in respect of capital gains 
of the mutual fund corporation from. dispositions of property by 
the mutual fund corporation in the year and in the particular pe- 
riod that begins at the beginning of October:18, 2000 and ends at 
the end of the year, is deemed to be that proportion of the divi- 
dend that the corporation’s net capital gains from dispositions of 
property in the particular period is of the total of the corpora- 
tion’s net capital gains from dispositions of property in each of 
the particular periods referred to in this subsection, 


and, in this subsection and in. subsection (1.8), net capital gains 
from dispositions .of property in a particular, period means the 
amount, if any, by which the corporation’s capital gains from dispo- 
sitions of property in the particular period exceeds the corporation’s 
capital losses from dispositions of property in the particular period. 
diay ehoqoy Proposed Repeal —131(1.6) 

Application: The October 31, 2011 draft legislation, subsec. 37(2), will repeal sub- 
sec. 131(1.6), applicable to taxation years that begin after October 31, 2011. 
Technical Notes: See under 131). 
History; Subsec. 131(1.6) added by 2001, ¢. 17, subsec. 128(2), applicable to taxation 
years that end: after, February 27, 2000. ; 


(1.7) Allocation [for 2000] — Where subsection (1) applies in re- 
spect of a dividend paid by a mutual fund corporation in the period 
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that begins 60 days after the beginning of the corporation’s taxation 
year that includes February 28, 2000 or October 17, 2000 and ends 
60 days after the end of that year, and the corporation so elects 
under this paragraph in its return of income 


(a) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and 
before February 28, 2000 is deemed to be that proportion of the 
_ dividend that the number of days that are in that year and before 
February 28, 2000 is of the number of days that are in that year; 


(b) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
period that began at the beginning of February 28, 2000 and en- 
ded at the end of October 17, 2000 is deemed to be that propor- 
tion of the dividend that the number of days that are in the year 
and in that period is of the number of days that are in the year; 
and 


(c) the portion of the dividend that is in respect of capital gains 
from dispositions of property that occurred in the year and in the 
period that begins at the beginning of October 18, 2000 and ends 
at the end of the year, is deemed to be that proportion of the 
dividend that the number of days that are in the year and in that 
period is of the number of days that are in the year. 


Proposed Repeal — 131(1.7) 


Application: The October 31, 2011 draft legislation, subsec. 37(2), will repeal sub- — 
sec. 131(1.7), applicable to taxation years that begin after October 31, 2011. 


Technical Notes: See under 131(1)(b). 


History: Subsec. 131(1.7) added by 2001, c. 17, subsec. 128(2), applicable to taxation 
years that end after February 27, 2000. 


(1.8) Allocation [for 2000] — For the purposes of subsection 
(1.6) and (1.7), where the total amount of dividends paid by a mu- 
tual fund corporation in the period that begins 60 days after the be- 
ginning of the corporation’s taxation year that includes February 28, 
2000 or October 17, 2000 and ends 60 days after the end of that 
year and to which subsection (1) applies exceeds the total amount 
of the corporation’s net capital gains from dispositions of property 
in that year 


(a) the amount of those dividends to which subsections (1.6) and 
(1.7) apply is the amount of the corporation’s net capital gains 
from dispositions of property in that year, and 


(b) the amount, if any, by which total amount of the dividends 
paid by the corporation in the period exceeds the total amount of 
the corporation’s net capital gains from dispositions of property 
in that year is deemed to be a dividend in respect of capital gains 
from dispositions of property in the first of the periods described 
in subsection (1.6) that ends in the year. 


Proposed Repeal — 131(1.8) 


Application: The October 31, 2011 draft legislation, subsec. 37(2), will repeal sub- 
sec. 131(1.8), applicable to taxation years that begin after October 31, 2011. 


Technical Notes: See under 131(1)(b). 


History: Subsec. 131(1.8) added by 2001, c. 17, subsec. 128(2), applicable to taxation 
years that end after February 27, 2000. 


(1.9) Allocation [for 2000] — Where no dividend to which sub- 
section (1.7) applies is paid by a mutual fund corporation in respect 
of its net taxable capital gains for its taxation year that includes 
February 28, 2000 or October 17, 2000, the corporation has net cap- 
ital gains or net capital losses from dispositions of property in the 
year, and the corporation so elects under this subsection in its return 
of income for the year 


(a) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred before February 28, 2000 is deemed to be 
that proportion of the net capital gains or net capital losses re- 
spectively that the number of days that are in the year and before 
February 28, 2000 is of the number of days that are in the year, 
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(b) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of February 28, 2000 and ended at the end of Oc- 
tober 17, 2000, is deemed to be that proportion of the net capital 
gains or net capital losses respectively that the number of days 
that are in the year and in that period is of the number of days 
that are in the year, and 


(c) the portion of those net capital gains and net capital losses 
that is in respect of capital gains and losses from dispositions of 
property that occurred in the year and in the period that began at 
the beginning of October 18, 2000 and ended at the end of the 
year, is deemed to be that proportion of the net capital gains or 
net capital losses respectively that the number of days that are in 
the year and in that period is of the number of days that are in 
the year, 


and, for the purpose of this subsection, 


(d) the net capital gains of a mutual fund corporation from dis- 
positions of property in the year is the amount, if any, by which 
the corporation’s capital gains from dispositions of property in a 
year exceeds the corporation’s capital losses from dispositions 
of property in the year, and 

(e) the net capital losses of a mutual fund corporation from dis- 
positions of property in the year is the amount, if any, by which 
the corporation’s capital losses from dispositions of property in 
a year exceeds the corporation’s capital gains from dispositions 
of property in the year. 


Proposed Repeal —131(1.9) 
Application: The October 31, 2011 draft legislation, subsec. 37(2), will repeal 


sec. 131(1.9), applicable to taxation years that begin after October 31, 2011. 
Technical Notes: See under 131(1)(b). — 


History: Subsec. 131(1.9) added by 2001, c. 17, subsec. 128(2), applicable to taxation 
years, that end after February 27, 2000. 


(2) Capital gains refund to mutual fund corporation — 
Where a corporation was, throughout a taxation year, a mutual fund 
corporation and a return of its income for the year has been made 
within 3 years from the end of the year, the Minister 


(a) may, on sending the notice of assessment for the year, refund 
an amount (in this subsection referred to as its “capital gains re- 
fund” for the year) equal to the lesser of 


(i) the total of 
(A) 14% of the total of 


(1) all capital gains dividends paid by the corporation 
in the period commencing 60 days after the beginning 
of the year and ending 60 days after the end of the 
year, and 


(II) its capital gains redemptions for the year, and 


(B) the amount, if any, that the Minister determines to be 
reasonable in the circumstances, after giving considera- 
tion to the percentages applicable in determining the cor- 
poration’s capital gains refund for the year and preceding 
taxation years and the percentages applicable in determin- 
ing the corporation’s refundable capital gains tax on hand 
at the end of the year, and 


(ii) the corporation’s refundable capital gains tax on hand at 
the end of the year; and . 


(b) shall, with all due dispatch, make that capital gains refund 
after sending the notice of assessment if an application for it has 
been made in writing by the corporation within the period within 
which the Minister would be allowed under subsection 152(4) to 
assess tax payable under this Part by the corporation for the year 
if that subsection were read without reference to paragraph 
152(4)(a). 

Related Provisions: 130(2) — Application; 131(3) — Application to other liability; 


131(3.1), (3.2) — Interest; 131(5.1), (5.2) — TCP gains distribution to non-resident 
subject to withholding tax; 152(1) — Assessment; 157(3)(c) — Reduction in. instal- 
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ments to reflect capital gains refund; 160.1 — Where excess refunded; 244(14), 
(14.1) — Date when notice sent. 


History: Para. 131(2)(b) amended by 2010, c. 25, s. 30, to substitute “sending” for 
“mailing”, in force on December 15, 2010. 


Para. 131(2)(a) amended by 2001, c. 17, subsec. 128(3), applicable to taxation years 
that end after February 27, 2000 except that, for a taxation year of a mutual fund corpo- 
ration that includes February 28, 2000 or October 17, 2000, or began after February 28, 
2000 and ended before October 17, 2000, the reference to “14%” in cl. 131(2)(a)(i)(A) 
shall be read as a reference to the percentage determined when 28% is multiplied by the 
fraction in para. 38(a), as amended by 2001, c. 17, that applies to the corporation for 
the year. Para. 131(2)(a) formerly read: 


(a) may, on mailing the notice of assessment for the year, refund without appli- 
cation therefor an amount (in this section referred to as its “capital gains refund” 
for the year) equal to the lesser of 


(i) 21% of the total of 
(A) all capital gains dividends paid by the corporation in the period 
commencing 60 days after the commencement of the year and ending 60 
days after the end of the year, and : 
(B) its capital gains redemptions for the year, and 
(ii) the corporation’s refundable capital gains tax on hand at the end of the 
year; and 
Para. 131(2)(b) amended by 1998, c. 19, subsec. 157(1), applicable after April 27, 
1989. Para. 131(2)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the notice of 
assessment if application therefor has been made in writing by the corporation 
within the period determined under paragraph 152(4)(b) or (c), as the case may 
be, within which the Minister may reassess tax payable by the corporation for the 
year. 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 
Forms: T2 SCH 18: Federal and provincial or territorial capital gains refund. 


(3) Application to other liability — Instead of making a refund 
that might otherwise be made under subsection (2), the Minister 
may, where the corporation is liable or about to become liable to 
make any payment under this Act, apply the amount that would oth- 
erwise be refunded to that other liability and notify the corporation 
of that action. 


Related Provisions: 130(2)— Application to investment corporation; 152(1) — 
Assessment; 222(1)action” — Ten-year limitation period applies to 131(3). 


(3.1) Interest on capital gains refund — Where a capital gains 
refund for a taxation year is paid to, or applied to a liability of, a 
corporation, the Minister shall pay or apply interest on the refund at 
the prescribed rate for the period beginning on the day that is the 
later of 


(a) the day that is 120 days after the end of the year, and 


(b) the day that is 30 days after the day on which the corpora- 
tion’s return of income under this Part for the year was filed 
under section 150, unless the return was filed on or before the 
day on or before which it was required to be filed, 


and ending on the day the refund is paid or applied. 


Related Provisions: 130(2) — Application to investment corporation; 131(3.2) — 
Excess interest on capital gains refund; 161.1 — Offset of refund interest against ar- 
rears interest; 221.1 — Application of interest where legislation retroactive; 248(11) — 
Interest compounded daily. 


History: Para. 131(3.1)(b) amended by 2003, c. 15, s. 112, applicable to taxation years 
that end after June 2003. It formerly read: 


(b) the day on which the corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was filed on or before the day 
on or before which it was required to be filed, 


Subsec. 131(3.1) added by 1994, c.'7, Sch. VIII (1993, c. 24), subsec. 76(2), applicable 
to capital gains refunds paid or applied with respect to taxation years beginning after 
1991. 


Regulations: 4301(b) (prescribed rate of interest). 


(3.2) Excess interest on capital gains refund — Where at 
any particular time interest has been paid to, or applied to a liability 
of, a corporation under subsection (3.1) in respect of a capital gains 
refund and it is determined at a subsequent time that the capital 
gains refund was less than that in respect of which interest was so 
paid or applied, 


(a) the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
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that is determined at the subsequent time to be the capital gains 
refund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable”) that became payable under 
this Part by the corporation at the particular time; 


(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the amount payable, computed from the 
particular time to the day of payment; and 


(c) the Minister may at any time assess the corporation in re- 
spect of the amount payable and, where the Minister makes such 
an assessment, the provisions of Divisions I and J apply, with 
such modifications as the circumstances require, in respect of 
the assessment as though it had been made under section 152. 
Related Provisions: 20(1)(11) — Deduction on repayment of interest; 130(2) — Ap- 
plication to investment corporation; 161.1 — Offset of refund interest against arrears 


interest; 221.1 — Application of interest where legislation retroactive; 248(11) — In- 
terest compounded daily. 


History: Subsec. 131(3.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 76(2), 
applicable to capital gains refunds paid or applied with respect to taxation years begin- 
ning after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(4) Application of section 84 — Section 84 does not apply to 
deem a dividend to have been paid by a corporation to any of its 
shareholders, or to deem any of the shareholders of a corporation to 
have received a dividend on any shares of the capital stock of the 
corporation, if at the time the dividend would, but for this subsec- 
tion, be deemed by that section to have been so paid or received, as 
the case may be, the corporation was a mutual fund corporation. 

Related Provisions: 131(11)(c)— Rules re prescribed labour-sponsored venture 


capital corporations; 132.2(1)(0)(i) [to be repealed], 132.2(3)0)(Gi) [draft] — Mutual 
fund reorganization. 


(5) Dividend refund to mutual fund corporation — A corpo- 
ration that was a mutual fund corporation throughout a taxation year 


(a) is deemed for the purposes of paragraph 87(2)(aa) and sec- 
tion 129 to have been a private corporation throughout the year, 
except that its refundable dividend tax on hand ‘at the end of the 
year (within the meaning assigned by subsection 129(3)) shall 
be determined without reference to paragraph 129(3)(a); and 


(b) where it was not an investment corporation throughout the 

year, is deemed for the purposes of Part IV to have been a pri- 

vate corporation throughout the year except that, in applying 

subsection 186(1) to the corporation in respect of the year, that 

subsection shall be read without reference to paragraph 

186(1)(b). : 
Related Provisions: 112 — Deduction of dividends received by resident corpora- 
tion; 113 — Deduction of dividend from foreign affiliate; 131(1) — Election re capital 
gains dividend; 131(2)— Capital gains refund, 131(4) — Application. of .s. 84; 
131(11)(c) — Rules re prescribed labour-sponsored venture capital corporations; 
152(1) — Assessment; 157(3)(c) — Reduction in instalments to reflect dividend 
refund. 


History: Subsec. 131(5) amended by 1998, c. 19, subsec. 157(2), applicable to 1993 et 
seg. Subsec. 131(5) formerly read: i 


(5) A corporation that was, throughout a taxation year, a mutual fund corporation 
other than an investment corporation shall, for the purposes of paragraph 
87(2)(aa), section 129 and Part IV, be deemed to have been a private corporation 
throughout the year, except that 


(a) its refundable dividend tax on hand at the end of the year (within the 
meaning assigned by subsection 129(3)) shall be determined without refer- 
ence to paragraph (a) of that subsection; and 


(b) in its application to the corporation in respect of the year, subsection 
186(1) shall be read without reference to paragraph 186(1)(b). 


Para. 131(5)(a) amended by 1996, c. 21, subsec. 33(1), applicable to taxation years that 
end after June 1995. Para. (a) formerly read: 


(a) for the purposes of section 129, its refundable dividend tax on hand at the end 
of the year shall be deemed to be the amount, if any, by which the total of 


(i) the total of amounts each of which is an amount in respect of the year or 
any preceding taxation year throughout which it is deemed by this subsec- 
tion to have been a private corporation, equal to the tax under Part I'V paya- 
ble by it for that year, and 


(i.1) the amount, if any, of the corporation’s addition at December 31, 1986 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.3)), 
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exceeds the total of 
(ii) the total of amounts each of which is the corporation’s dividend refund 
for any previous taxation year described in subparagraph (i), 


(iii) the amount, if any, of the corporation’s reduction at December:31, 1977 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.1)), and 


(iv) the amount, if any, of the corporation’s reduction at December 31, 1987 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.5)); and 


(5.1) TCP gains distribution — If a mutual fund corporation 
elects under subsection (1) to treat a dividend as a capital gains div- 
idend, for the purposes of this Part and Part XIII, 


(a) each shareholder to whom the dividend is paid is deemed to 
receive from the corporation, at the time the dividend is paid, a 
TCP gains distribution equal to the lesser of the amount of the 
dividend and the shareholder’s pro rata portion at that time of 
the mutual fund corporation’s TCP gains balance; and 


(b) where the dividend is paid to a shareholder who is a non- 
resident person or a partnership that is not a Canadian 
partnership, 


(i) subparagraph (1)(b)(vii) does not apply to the dividend, to 
the extent of the TCP gains distribution, and 


» Proposed Amendment — 131(5.1)(b)(i) o 

tG) subparagraph (1)(b) Gi) does not apply i in respect of the — 

_.. dividend, to the extent of the TCP gains distribution, and 
Application: The October 31, 2011 draft legislation, subsec. 37(3), will amend sub- 


para. 131(S.1)(b)(i) to read as above, applicable to taxation years that begin after - 
October 31, 2011. 


Technical Notes: See under 131(1)(b). 


(ii) the TCP gains distribution is a taxable dividend that, ex- 
cept for the purpose of the definition of “capital gains divi- 
dend account” in subsection (6), is not a capital gains 
dividend. 
Related Provisions: 131(5.2) — Limitation on application of 131(5.1); 131(6) — 
Definitions of “pro rata portion” and “TCP gains distribution”; 131(6)“TCP gains bal- 
ance’’(a)(ii) — Dividend included in TCP gains balance of shareholder that is mutual 
fund corporation; 132(4)“TCP gains balance”(a)(ii) — Dividend included in TCP gains 
balance of shareholder that is mutual fund trust; 132(5.1)— Parallel rule for mutual 
fund trust; 212(2) — Withholding tax on taxable dividend deemed payable to non-resi- 
dent; 218.3(2)(c) — Withholding tax on mutual fund distributions to non-residents. 


History: Subsec. 131(5.1) added by 2005, c. 19, subsec. 30(2), applicable after March 
22, 2004. 


(5.2) Application of subsec. (5.1) — Subsection (5.1) applies to 
a dividend paid by a mutual fund corporation in a taxation year only 
if more than 5% of the dividend is received by or on behalf of 
shareholders each of whom is a non-resident person or is a partner- 
ship that is not a Canadian partnership. 

Related Provisions: 132(5.2) — Parallel rule for mutual fund corporation. 


History: Subsec. 131(5.2) added by 2005, c. 19, subsec. 30(2), applicable after March 
22, 2004. 


(6) Definitions — In this section, 


“capital gains dividend account” of a mutual fund corporation at 
any time means the amount, if any, by which 


(a) its capital gains, for all taxation years that began more than 
60 days before that time, from dispositions of property after 
1971 and before that time while it was a mutual fund 
corporation 


Epnoees Amendment — 131(6)“capital gains” 
dividend account”(a) © 


a the of of 


(i) its capital gains, for all taxation years. that aa more 

_ than 60 days before that time, from dispositions of property 

after 1971 and before that time pine: it ‘was a a raat fund 
corporation, and 


~ ii) all amounts each of Gib | is an amount in i reset ofa. 
distribution made by a trust to the corporation, at a time 
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ahah s after its 2004 taxatia “as and at whic it is ami 


represents a eS net ti i ist 
it paid refundable soe gains | 


mutual fund corporation’s capital gains dividend account of ¢ an amount in resp : 

capital gains distribution made by a trust to the corporation. Under the existing para- 
graph (a) of the definition, when a mutual fund corporation: holds units of a trust that 
distributed funds out of its realized capital gains, and the trust makes an electi 
under subsection 104(21) with respect to the corporation, the corporation is deemed 
to realize a taxable capital gain as opposed to a capital gain. No amount of the distri- 
bution is included in the capital gains dividend account of the corporation, 


New subparagraph (a)(ii) of the definition will include in the capital gains di 
account of a mutual fund corporation amounts in respect of a capital gains distribu- 
tion made by a trust to the corporation (at a time that is after its 2004 taxation ye 
and at which it is a mutual fund corporation) equal to twice the amount determine 
by the formula A ~ B. Element A of the formula is the amount of the distribution. : 
Element B of the formula is the amount. designated under subsection 104(21) by the 

trust in respect of the net taxable capital gains of the trust attributable to those, capital, 
gains. The result is that the corporation may, under that subparagraph, : add to its 
tal gains dividend account an amount only to the extent of twice the portion ofa 
distribution representing the capital gain associated with a taxable te i — desig- 
nated under subsection 104(21) by the trust in the corporation’s favour. 


Letter from Dept. of Finance, Nov. 9, 2005: — 
Mr. Hugh Chasmar, Deloitte & : Touche ‘LLP, Toronto, ON 
Dear Mr. Chasmar: 


lam responding to your fcciucie to Grant Nash « of June 18, 2004 sid the one ae 
letter es November 15, 2001 concerning the definition of is gains dividend : 
account” for mutual fund, corporations (MFCs). | 


In general, the definition of ‘ ‘capital gains dividend geceusie in vied 1316) f 
the Income Tax Act (the “Act”) includes all capital gains and all capital losses 1 
ized by a MFC from the disposition of capital property. Where a MFC holds units | 
a trust that makes a distribution out of its realized capital gains, and the trust makes 
an election under 104(21) of the Act in favour of the MFC, the MFC will be dee 

to have realized a taxable capital gain, not a capital gain. As a result, it app 
no amount of this distribution will be included in ig ean aes dividend 
of the mutual see se ae niipe 


“flow-through entity” with respect to realized cuttal | gains. This is 
achieved by refunding to the MFC its tax paid on taxable 
that it distributes its capital gains to shareholders by way 0 
or through the redemption of shares. As such, there does not ppear vy 

reason why a MFC should not be entitled to flow through capital gains received from 
a trust that has made an election under 104(21) in favour of the MFC. We note that a 
similar amendment was previously made to the definition of “capital: ‘devitlend 
count” in, subsection 89( 4d) of the Act to provide for the inclusion in a corp 
capital dividend account of an amount in respect of the non-taxable portion ¢ 
gains distributed by a trust to the corporation. : 


104(21) in’ Mesut of the MFC. ‘We will also recommend that thi ati 
made etiictive for 20 and. _ taxation serie : 
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exceeds a ; The definition “capital gains dividend account” in subsec. 131(6) amended by 1995, c. 


(b) the total of 


(i) its capital losses, for all taxation years that began more 
than 60 days before that time, from dispositions of property | 
after 1971 and before that time while it was'a mutual fund 
corporation, 


(ii) all capital gains dividends that Be CHRRE payable iby the 
corporation before that time and more than 60 days after the 
end of the last taxation year that ended more than 60 days 
before that time, and 
(iii) the total of all amounts each of re is 
(A) an amount equal to:!/2: of its capital gains refund for | 
any taxation year throughout which it was a mutual fund | 
corporation where the year ended 
(I) more than 60 days before. that time, and 
(II) before February 28, 2000, 
(B) an amount equal to 100/18.7 of ‘its capital gains re- 
fund for any taxation year throughout which it was a mu- 
tual fund corporation where the year ended 
(I) more than 60 days before that time, and 


(II) after February 27, 2000' and before October 18, 
2000, or 


(C) an amount equal to !%/4 of its capital gain48 refund for 
_ any taxation year throughout which it was a mutual fund 
corporation where the year ended 
(1) more than 60 days before that time, and 


A after October 17, 2000; 


3, subsec. 41(3), applicable. after February 22, 1994, The definition formerly read: 


“capital gains dividend account” of a mutual fund conporation at any time means 
the amount, if any, by which the total of 


(a) its capital gains, for all taxation years beginning more than 60 days 
before that time, from dispositions of property (other than its non-qualifying 
real property) after 1971 and before that time while it was a mutual fund 
corporation,, and : 


(b) all’ amounts each of which is an amount determined by the formula 


‘ B 
Ax= 
(a! 


where 


A.. is its capital gain, for a taxation year beginning more than 60 days 
before that time, from the disposition of a non-qualifying real property 
of the corporation before that time while it was a mutual fund 
corporation, 


B is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972, and ends with February 1992, and 


C is the number of calendar months in the period that begins with the later 
of the calendar month in which the property was last acquired by it and 
January 1972 and ends with the calendar month in which the property 
was disposed of by it . 


exceeds the total of 


(c) its capital losses, for all taxation years beginning more than 60 days 
before that time, from dispositions of property (other than its non-qualifying 
real property) after 1971 and before that time while it was'a mutual fund 
corporation, 


(d) all amounts each of which is an-amount determined by the formula 
E 
Dog= 
F 


where 


D is its capital loss, for a taxation year beginning more than 60 days before 
that time, from the disposition of a’ non-qualifying real property of the 
corporation before that time while it was a mutual fund corporation, 


Eis the number of calendar months, in the period that begins with the later 
of the: calendar month in which the property was last acquired by it and 
January 1972 and ends with February 1992, and 


F is the number of calendar months in the period that begins with the later 
of the calendar, month in which the. property was last acquired by it and 
January 1972 and ends with the calendar month in which the property 
was disposed of by. it, 


(e) all capital gains dividends that became payable by the corporation before 
that time and more than 60 days after the end of the last taxation year ending 
more than 60 days before that time, other than any such dividends that be- 
came payable out of the corporation’s non-qualifying real. property capital 
gains dividend account, 


(f) all amounts each of which is an amount in respect of any taxation year 
ending more than 60. days before that time, throughout:which it was a mutual 
fund corporation, equal to 100/21 of its capital gains refund for that year, 
and 


(g) the amount, if any, by which the total of the amounts determined under 
paragraphs (b) and (c) of the definition “non-qualifying real property capital 
gains dividend account” in respect of the corporation at that time exceeds the 
amount determined under paragraph (a) of that definition in respect of the 
corporation at that time; 


Related Provisions: 88(2)(a)(i/1) — Winding-up; 87(2)(bb) — Amalgamation — “Capital gains dividend account” in subsec. 131(6) amended by 1994, c. 7, Sch. VIII 
addition to amounts determined under paras. (a) and (b); 257 — Formula cannot calcu- (1993, c. 24), subsec. 76(3), applicable to 1992 et seg. That definition formerly read: 


late to less than zero. 


History: Subpara. (b)(iii) of the definition “capital gains dividend account” in subsec, 
131(6) amended by 2001, c. 17, subsec. 128(4), applicable to taxation years that end 
after February 27, 2000 except that, for a taxation year of a mutual fund corporation 
that includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 
and ended before October 17, 2000, the references to “100/18.7” in cl. (b)(iii)(B) and 
“100/14” in cl. (b)(iii)(C) shall be read as “100/28X”, where “X” is the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the corporation for the year. Subpara. 
(b)(iii) formerly read: 


(iii) all amounts each of which is an amount in respect of any taxation year that 
ended more than 60 days before that time throughout which it was a mutual fund 
corporation, equal to 'Y2 of its capital gains refund for that year; 


48 sic. Should be “gains” — ed. 
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“capital gains dividend account” of a mutual fund corporation at any time means 
the amount determined by the formula 


A-(B+C+D) 


where 


A 


is the total amount of the corporation’s capital gains, for all taxation years 
commencing more than 60 days before that time, from dispositions of pro- 
perty after 1971 and before that time while it was a mutual fund corporation, 


is the total amount of the corporation’s capital losses, for all taxation years 
commencing more than 60 days before that time, from dispositions of pro- 
perty after 1971 and before that time while it was a mutual fund corporation, 


S. 131(6) cap 


C_ is the total amount of all capital gains dividends that became payable by the 
corporation before that time and more than 60 days after the end of the last 
taxation year ending more than 60 days before that time, and 


D is the total of all amounts each of which is an amount in respect of any 
taxation year ending more than 60 days before that time throughout which 
the corporation was a mutual fund corporation, equal to 100/21 of its capital 
gains refund for that year; 


“capital gains redemptions” of a mutual fund corporation for a 
taxation year means the amount determined by the formula 


A 
== x4C + D 
Bae DD 


where 


A is the total of all amounts paid by the corporation in the year on 
the redemption of shares of its capital stock, 


Bis the total of the fair market value at the end of the year of all 
the issued shares of its capital stock and the amount determined 
for A in respect of the corporation for the year, 


C is '/i4 of the corporation’s refundable capital gains tax on hand 
at the end of the year, and 


D is the amount determined by the formula 


(K +L)-(M+N) 
where 


K is the amount of the fair market value at the end of the year 
of all the issued shares of the corporation’s capital stock, 


L is the total of all amounts each of which is the amount of any 
debt owing by the corporation, or of any other obligation of 
the corporation to pay an amount, that was outstanding at 
that time, 


M is the total of the cost amounts to the corporation at that time 
of all its properties, and 


N is the amount of any money of the corporation on hand at 
that time; 


Related Provisions: 130(2) — Application to investment corporation; 132.2(1)(p) 
[to be repealed], 132.2(3)(m) [draft] — Mutual fund reorganizations; 257 — Formula 
amount cannot calculate to less than zero. 


History: The description of C in the definition “capital gains redemptions” in subsec. 
131(6) amended by 2001, c. 17, subsec. 128(5) to replace the reference to “100/21” 
with “100/14”, applicable to taxation years that end after February 27, 2000 except 
that, for a taxation year of a mutual fund corporation that includes February 28, 2000 or 
October 17, 2000, or began after February 28, 2000 and ended before October 17, 
2000, “100/14” shall be read as “100/28X”, where “X” is the fraction in para. 38(a), as 
amended by 2001, c. 17, that applies to the corporation for the year. 


“dividend refund [para. 131(6)(c)]’” — [Repealed under former 
Act] 


“non-qualifying real property” — [Repealed] 


History: The definition “non-qualifying real property” in subsec. 131(6) repealed by 
1995, c. 3, subsec. 41(2), applicable after February 22, 1994. The definition formerly 
read: 


“non-qualifying real property” of a corporation or trust (other than a personal 
trust) means property disposed of by the corporation or trust after February 1992 
that at the time of its disposition is 


(a) real property, 


(b) a share of the capital stock of a corporation, the fair market value of 
which is derived principally from real property, other than real property that 
was used 


(i) throughout that part of the 24-month period immediately preceding 
that time while it was owned by the corporation or a corporation related 
to the corporation, or 


(ii) throughout all or substantially all of the time in the period preceding 
that time during which it was owned by the corporation or a corporation 
related to the corporation, 


principally in an active business carried on by the corporation or a corpora- 
tion related to it, but not including a share of the capital stock of a corpora- 
tion the fair market value of which is derived principally from real property 
owned by another corporation the shares of which would, if owned by the 
corporation or the trust, not be non-qualifying real property of the corpora- 
tion or the trust, 
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(c) an interest in a partnership or trust, the fair market value of which is : 
derived principally from real property, other than real property that was used 


(i) throughout that part of the 24-month period immediately preceding | 
that time while it was property of the partnership or trust, or ) 


(ii) throughout all or substantially all of the time in the period preceding 
that time during which it was property of the partnership or trust, 


principally in an active business carried on by one or more persons as mem- 
bers of the partnership or by the trust, or 


(d) an interest or an option in respect of property described in any of 
paragraphs (a) to (c), 


and, for the purposes of this definition, an “active business” carried on by a per- 
son at any time means a business carried on by the person at that time other than 
a business (other than a business carried on by a credit union or a business of 
leasing property that is not real property) the principal purpose of which is to 
derive income from property (including interest, dividends, rents or royalties), 
unless the person or, where the person carries on the business as a member of a 
partnership, the partnership 


(e) employs in the business at that time more than 5 individuals on a full- 
time basis, or 


(f) in the course of carrying on the business has managerial, administrative, 
financial, maintenance or other similar services provided to it at that time 
and the person or partnership could reasonably be expected to require more 
than 5 full-time employees if those services had not been so provided; 


The closing words of para. (b) of the definition “non-qualifying real property” in sub-_ 
sec. 131(6) substituted by 1994, c. 21, s. 63, applicable to 1992 et seg. The closing | 
words formerly read: 


principally in an active business carried on by the corporation or a corporation 
related to it, 


“Non-qualifying real property” added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
76(3.1), applicable to 1992 et seq. 


‘“non-qualifying real property capital gains dividend ac- 
count” — [Repealed] 


History: The definition “non-qualifying real property capital gains dividend account” 
in subsec. 131(6) repealed by 1995, c. 3, subsec. 41(2), applicable after February 22, 
1994. The definition formerly read: 


“non-qualifying real property capital gains dividend account” of a mutual fund 
corporation at any time means the amount, if any, by which 


(a) the total of all amounts each of which is the amount by which its capital 
gain, for a taxation year beginning more than 60 days before that time, from 
the disposition of a non-qualifying real property of the corporation before 
that time while it was a mutual fund corporation exceeds the amount deter- 
mined under paragraph (b) of the definition “capital gains dividend account” 
in respect of that disposition 
exceeds the total of © 

(b) all amounts each of which is the amount by which its capital loss, for a 
taxation year beginning more than 60 days before that time, from the dispo- 
sition of a non-qualifying real property of the corporation before that time 
while it was a mutual fund corporation exceeds the amount determined 
under paragraph (d) of the definition “capital gains dividend account” in re- 
spect of that disposition, 
(c) all capital gains dividends that became payable by the corporation before 
that time and more than 60 days after the end of the last taxation year ending 
more than 60 days before that time, other than any such dividends that be- 
came payable out of the corporation’s capital gains dividend account, and 
(d) the amount, if any, by which the total of all amounts determined under 
paragraphs (c) to (f) of the definition “capital gains dividend account” in 
respect of the corporation at that time exceeds the total of all amounts deter-” 
mined under paragraphs (a) and (b) of that definition in respect of the corpo- 
ration at that time; 

“Non-qualifying real property capital gains dividend account” added to subsec. 131(6) 

by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 76(3.1), applicable to 1992 et seq. 


“pro rata portion”, of a shareholder at any time, of a mutual fund 
corporation’s TCP gains balance, in respect of a dividend paid by 
the mutual fund corporation on a class of shares of its capital stock, 
means the amount determined by the formula 

A x B/C 
where 


A is the mutual fund corporation’s TCP gains balance immediately 
before that time, 


B is the amount received in respect of the dividend by the share- 
holder, and 


C is the total amount of the dividend; 
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History: The definition “pro rata portion” in subsec. 131(6) added by 2005, c. 19, 
subsec. 30(3), applicable after March 22, 2004. 


“refundable capital gains tax on hand” of a mutual fund corpora- 
tion at the end of a taxation year means the amount determined by 
the formula 


A-B 
where 


A is the total of all amounts each of which is an amount in respect 
of that or any previous taxation year throughout which the cor- 
poration was a mutual fund corporation, equal to the least of 


(a) 28% of its taxable income for the year, 
(b) 28% of its taxed capital gains for the year, and 


(c) the tax payable by it under this Part for the year deter- 
mined without reference to section 123.2, and 


B is the total of all amounts each of which is an amount in respect 
of any previous taxation year throughout which the corporation 
was a mutual fund corporation, equal to its capital gains refund 
for the year. 

Related Provisions: 87(2)(bb) — Amalgamation — addition to amounts determined 

under 131(6)“refundable capital gains tax on hand”A, B; 130(2) — Application to in- 

vestment corporation; 131(7)— Taxed capital gains defined; 132.2(1)(1) [to be re- 
pealed], 132.2(3)() [draft] — Addition to RCGTOH of transferee on qualifying ex- 
change of property between mutual funds; 257 — Formula cannot calculate to less than 

Zero. 


“TCP gains balance”, of a mutual fund corporation at any time, 
means the amount, if any, by which 


(a) the total of 


(i) the mutual fund corporation’s capital gains from disposi- 
tions, after March 22, 2004 and at or before that time, of tax- 
able Canadian properties, and 


(ii) the TCP gains distributions (including those defined in 
section 132) received by the mutual fund corporation at or 
before that time 


exceeds 
(b) the total of 


(i) the mutual fund corporation’s capital losses from disposi- 
tions, after March 22, 2004 and at or before that time, of tax- 
able Canadian properties, and 


(ii) the total of all amounts deemed, in respect of dividends 
paid by the mutual fund corporation before that time, to be 
TCP gains distributions received by shareholders from the 
mutual fund corporation; 


History: The definition “TCP gains balance” in subsec. 131(6) added by 2005, c. 19, 
subsec. 30(3), applicable after March 22, 2004. 


“TCP gains distribution” means a TCP gains distribution de- 
scribed in subsection (5.1). 


Related Provisions: 132(4)“TCP gains distribution” — Definition applies to mutual 
fund trust. 


History: The definition “TCP gains distribution” in subsec. 131(6) added by 2005, c. 
19, subsec. 30(3), applicable after March 22, 2004. 


(7) Definition of “taxed capital gains” — In subsection (6), 
“taxed capital gains” of a taxpayer for a taxation year has the mean- 
ing assigned by subsection 130(3). 


(8) Meaning of “mutual fund corporation” — Subject to sub- 
section (8.1), a corporation is, for the purposes of this section, a 
mutual fund corporation at any time in a taxation year if, at that 
time, it was a prescribed labour-sponsored venture capital corpora- 
tion or 


(a) it was a Canadian corporation that was a public corporation; 
(b) its only undertaking was 


(i) the investing of its funds in property (other than real pro- 
perty or an interest in real property), 


S. 131(8.1)(a) 


(ii) the acquiring, holding, maintaining, improving, leasing or 
managing of any real property (or interest in real property) 
that is Peneee property of the corporation, or 


immovable (or real seen immovabl 
that: is capital property of the corporation, or Le 
Application: ‘The July 16, 2010 draft legislation (Part 2 bijuralism), s. 219, will” 


amend subparas. POO ome Ge to r d as above, to come into force on nove : 
Assent. y d y 


Technical Notes (July eit) See u 


(iii) any combination of the activities ceugibends in sara 
graphs (i) and (ii), and 
(c) the issued shares of the capital stock of the corporation in- 
cluded shares 


(i) having conditions attached thereto that included condi- 
tions requiring the corporation to accept, at the demand of 
the holder thereof and at prices determined and payable in 
accordance with the conditions, the surrender of the shares, 
or fractions or parts thereof, that are fully paid, or 


(ii) qualified in accordance with prescribed conditions relat- 
ing to the redemption of the shares, 


and the fair market value of such of the issued shares of its capi- 
tal stock as had conditions attached thereto that included such 
conditions or as were so qualified, as the case may be, was not 
less than 95% of the fair market value of all of the issued shares 
of the capital stock of the corporation (such fair market values 
being determined without regard to any voting rights attaching 
to shares of the capital stock of the corporation). 
Related Provisions: 39(5)— MFC can make election for Canadian securities; 
131(8.1) — Loss of MFC status; 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft] — 
Corporation deemed not to be MFC after rollover of property to mutual fund trust; 
142.2(1)“financial institution’(c)(iii) — MFC not subject to mark-to-market rules; 
157(3)(c) — Instalments required from MFC; 248(1)“mutual fund corporation” — 
Definition applies to entire Act; 248(4.1) — Meaning of “real right in an immovable”; 
253.1 — Limited partner not considered to carry on business of partnership. 


History: Subparas. 131(8)(b)(i) and (ii) amended by 1998, c. 19, subsec. 157(3), appli- 
cable to 1994 et seg. Subparas. 131(8)(b)(i) and (ii) formerly read: 
(i) the investing of its funds in property (other than real property), 
(ii) the acquiring, holding, maintaining, improving, leasing or managing of any 
real property that is capital property of the corporation, or 
Para. 131(8)(b) amended by 1995, c. 21, s. 67, applicable to 1994 et seg. Para. (b) 
formerly read: 
(b) its only undertaking was the investing of funds of the corporation; and 
That portion of subsec. 131(8) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 110(1), applicable to 1990 et seg. That portion formerly read: 


(8) Meaning of expression “mutual fund corporation” — For the purposes of 
this Act, a corporation is a mutual fund corporation at any time in a taxation year 
if at that time 


Regulations: 6701 (prescribed labour-sponsored venture capital corporation). 

1.T. Technical News: 6 (mutual funds trading — meaning of “investing its funds in 
property” in 131(8)(b)(G)); 14 (reporting of derivative income by mutual funds). 
Advance Tax Rulings: ATR-62: Mutual fund distribution limited partnership — 
amortization of selling commissions. 

Forms: RC4169: Tax treatment of mutual funds for individuals [guide]. 


(8.1) Idem — Where, at any time, it can reasonably be considered 
that a corporation, having regard to all the circumstances, including 
the terms and conditions of the shares of its capital stock, was es- 
tablished or is maintained primarily for the benefit of non-resident 
persons, the corporation shall be deemed not to be a mutual fund 
corporation after that time unless 


(a) throughout the period that begins on the later of February 21, 
1990 and the day of its incorporation and ends at that time, all or 
substantially all of its property consisted of property other than 
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property that would be. taxable Canadian property if the defini- 
tion “taxable Canadian property” in subsection 248(1) were read 
without reference to. paragraph (b) of that definition; or 


(b) it has not issued a share (other than a share issued as a stock 
dividend) of its capital stock after February 20, 1990 and before 
that time to a person who, after reasonable inquiry, it had reason 
to believe was non-resident, except where the share was issued 
to that person under an agreement in writing entered into before 
February 21, 1990. 


~ Possible Future Amendment — 131(8.1) 


(8.1) If, at any particular time, the total of all amounts each: 
which is the fair market value, at the particular time, of an issued. 
and outstanding share of the capital stock of a corporation held by — 
a non-resident person or a partnership that is not a Canadian part- 
nership is more than 50% of the total of all amounts each of which 
is the fair market value, at the particular time, of an issued and 
outstanding share) of the corporation, the corporation is deemed 
not to be, after the particular time, a mutual fund corporation 
unless / 


(a) both 


(i) throughout the period that begins on the later of January 
I, 2005 and the day of its incorporation and ends at the par- 
ticular time, the total of all amounts each of which is the 
fair market value of a specified property (as defined in sub- 
section 132(4)) of the corporation was not more than 10% 
of the total of all amounts each of which is the fair market 
value of a property of the corporation, and 


(ii) where the corporation was incorporated before 2005, 
throughout the period that began on the later of February 
21, 1990 and the day of its incorporation and ends on the 
earlier of the particular time and December 31, 2004, the 
total of all amounts each of which is the fair market value , 
of a taxable Canadian property (determined without refer- 
ence to paragraph (b) of the definition “taxable Canadian 
property” in subsection 248(1)) of the corporation was not 
more than 10% of the total of all amounts each of which is 
the fair market value of a property of the corporation; or 


(b) it has 


(i) not issued a share (other than a share issued as a stock 
dividend) of its capital stock after February. 20, 1990 and 
before the particular time to a person who, after reasonable 
inquiry, it had reason to believe was non-resident, except 
where the share was issued to that person under an agree- 
ment in writing entered into before February 21, 1990, and 


(ii) not issued a share (other than a share issued as a stock 
dividend) of its capital stock after [the day before Septem- 
ber 16, 2004] and before the particular time to a partnership 
that, after reasonable inquiry, it had reason to believe was 
not a Canadian partnership, except where the share was is- 
sued to that partnership under an agreement in writing, be- 
tween the corporation and the partnership, made_ before 
September 16, 2004. 


Application: The September 16, 2004 draft legislation, subsec. 1744), would have 

amended subsec. 131(8.1) to read as above, applicable after March 22, 2004,. except, , 
that the opening words, in their application before 2005 to a corporation, are to, un-~ 
less'the corporation elects otherwise in writing by filing the election with the Min-- 
ister of National Revenue on or before its filing-due date for its taxation year in 
which the amending legislation is assented to, he read as follows: 


(8.1) If at any particular time it can reasonably be considered that a corporation 
(having regard to all the circumstances, including the terms and conditions of 
the shares of its capital stock) was incorporated, or is maintained, primarily for 

» the benefit of non-resident persons, the corporation is deemed not to be a: mu- 

_ tual.fund corporation after the particular time, unless 
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In addition, the reference in para. 131(8. 1)(a), as amended, to “January 1, 2005’ 
be read as “January 1, 2007” and the reference to “2004” is to be 
pe of that paragraph toa Riss lage: ee 


later of January 1, 2005 and ‘the day of its jacdeperation and en 
particular time” in that paragraph were read as “on March 23, 2004”, and 


(B) the reference to the expression “December 31, 2004” in that — ) 
were read as “March 22, 2004”, and 


>. Gi) on March 24, 2004 was a mutual fund corporation, = 


This: ‘oposal is unlikely to be enacted in its current — see new One Pe 
ble Future Amendment to 132(7). ae Oe 


Technical Notes: Subsection 131(8.1) provides that.a corporation is not a mutu: 
fund corporation after a particular time if, at the particular time, it is reasonable 
conclude that the corporation was established or maintained primarily for the benefi 
of non-resident persons. There are two exceptions to this rule. The first, which is set - 
out in paragraph 131(8.1)(a), applies if, throughout the period that started « on Febru- = | 
ary 21, 1990 (or if later, the date Of incorporation) and that ends at the particular 
time, all or substantially all of the corporation's property consisted of property other. 
than. taxable Canadian property. The second, which is set out in paragre 
131(8. 1)(b), applies if the corporation did not issue a share of its capital stock, oth 
than a stock dividend, after February 20, 1990 and before that time toa person: ‘who, | 
after reasonable inquiry, it had reason to believe was not resident in Canada, except _ 
where the share was issued pursuant to an agreement in wrongs entered: into © before 
February 21, 1990. ‘ 


The preamble to subsection 131(8.1) is amended to pavids that a éonsoniion is not: 
mutual fund corporation after a particular time if, at that time, more than 50% of the 
fair market value of the issued and outstanding shares of the capital stock of the 
corporation is attributable to the fair market value of shares that are held by one yee 
any combination of non-resident persons or partnerships that are not oe Say se 

netships” (as defined in section 102). 


i 


This amendment applies 


* after March 22, 2004 to a corporation that so elects in writing by filing the elec- 
tion with the Minister of National Revenue on or before its filing-due date for its — 
_ taxation year in which the amendment receives Royal. Assent, and Ss 


* after 2004 toa corporation that does not so-elect. Where a corporation does not — 
so elect, subsection 131(8.1) will continue to provide, until December 31, 2004, 

_ that the corporation is not a mutual fund corporation after a particular time if, at 
that time, it can reasonably be considered that the corporation (having regard to _ 
all the circumstances, including the terms and conditions of the shares of its capi- _ 
tal stock) was incorporated, or is maintained, primarily for the benefit of noes ; 
resident persons. ee 


The loss, under the general rule in subsection 131(8.1), after the particular time of a : 


corporation’s status as a mutual fund corporation will continue to be subject, to the © 
exceptions found in paragraphs 131(8.1)(a) and (b). - 


Paragraph 131(8.1)(a) is amended to clarify that, in addition to other forms of | taxable 
Canadian property, Canadian resource property and timber resource property are in- — 
cluded in determining the availability of relief under that paragraph. Except as other-_ 
wise. provided in the transitional rules for the amendments, the amendments to rye 
graph 131(8. I(a) apply after March 22, 2004. : 


Corporations incorporated after 2004 


Paragraph 131(8.1)(a) is amended to provide that the exception abies toa omen 
tion incorporated after 2004 only if, throughout the period that begins on the later of _ 
January 1, 2005 and the day of its incorporation and ends at the particular time, the _ 
total of all amounts each of which is the fair market value ofa “specified. property’ 
(as newly defined in subsection 132(4)) of the corporation was not more than 10% 0: 

the fair market value of all of its properties. 


Corporations incorporated before 2005 


For a corporation incorporated before 2005, paragraph 131(8. 1)(a) is amen 
provide that the exception applies to the corporation only if both 


* throughout the period that begins on January 1, 2005 and ends at the particular, 
time, the sion of all amounts each of which is thefair market value of a’ eo 


its incorporation and ends on the aadict of the particular time aad Decem nit 
2004, the total of all amounts each of which is the fair market value of a a taxal le 
“Canadian property (determined without reference to paragraph (b) of the defini: 
‘tion “taxable Canadian’ property” in’ subsection 248(1)) of the jcorperation 
not more than 10% of the fair market value of all of its properties. 


Transitional relief: corporations otherwise offside.on, March 23,2004... fs) 


Some corporations that were otherwise mutual fund corporations at the = of March 

23, 2004, might have lost their mutual fund status on March 23, 2004 if the addition 
of Canadian resource property and timber resource property to the properties consid- 
ered in determining the application of paragraph 131(8.1)(a) applied on March 23, 
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- For such a corporation; coos '131(8.1)(a) is amended provide ihe 
in that paragraph, ‘corpo 


Related Provisions: 248(4) — Interest in real property. 


History: Para. 131(8.1)(a) amended by 2001, c. 17, subsec. 128(6), applicable after 
October. 1, 1996. The para. formerly read: 


(a) throughout the period beginning on the later of Penna 21, 1990 and the 
day of its incorporation and ending at that time, all or, substantially all of its 
property consisted of property other than 


(i) real property situated in Canada (including any interest therein or option 
in respect thereof, whether or not the property is in existence), and 
(ii) property that would, if 
(A) the corporation were non-resident, 
(B) paragraph 115(1)(b) were read without reference to again 
115(1)(b)@) and (ii), and 
(C) the property were disposed of, 
be taxable Canadian property of the corporation; or 


Subsec. 131(8.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 110(2), applicable 
after February 20, 1990. 


(9) Reduction of refundable capital. gains tax on hand — 
Notwithstanding any other provision of this section, the amount de- 
termined for. A in the, definition “refundable capital gains tax’ on 
hand” in subsection (6) in respect of the 1972 or 1973 taxation year 
of a corporation is, 


(a) in respect of its 1972 taxation year, 91. 25% of the amount so 
determined; and 


(b) in respect of its 1973 taxation year, the total of 


(i) 91.25% of that proportion of the amount so determined 
that the number of days in that portion of the year that is 
before 1973 is of the number of days in the whole year, and 


(ii) 100% of that proportion of the amount so determined that 
the number of days in that portion of the year that is after 
1972 is of the number of days in the whole year. 


Related Provisions: 
Definitions. 


131(1) — Election re capital gains dividend; 131(6)— 


(10) Restricted financial institution — Notwithstanding any 
other provision of this Act, a mutual fund corporation or an invest- 
ment corporation that at any time would, but for this subsection, be 
a restricted financial institution shall, if it has so elected in pre- 
scribed manner and prescribed form before that time, be deemed 
not to be a restricted financial institution at that time. 


Related Provisions: 112(2.1) — Where no deduction of dividend permitted. 
Forms: T2143: Election not to be a restricted financial institution. 
(11) Rules respecting prescribed labour-sponsored 


venture capital corporations — Notwithstanding any other 
provision of this Act, in applying this Act to a corporation that was 


S. 132(1)(a)(i)(B) 


at any time a prescribed labour-sponsored venture capital 
ene aN, 


(a) for the purposes of subparagraphs 129(3)(a)(i) and (ii), the 
amount deducted under paragraph 111(1)(b) from the corpora- 
tion’s income for each taxation year ending after that time shall 
be deemed to be nil; 


(b) the definition “aggregate investment income” in subsection 
129(4) shall be read without reference to paragraph (a) of that 
definition in its application to taxation years that end after that 
time; 


(c) notwithstanding subsection (4), if it so elects in its return of 
income under this Part for a taxation year ending after that time, 
subsection 84(1) applies for that year and all subsequent taxation 
years; 


(d) subsection (5) does not apply for taxation years ending after 
that time; and 


(e) the amount of the corporation’s capital dividend account at 
any time after that time shall be deemed to be nil. 


Related Provisions: 157(3)(c) — Reduction in instalments to reflect dividend re- 
fund; 186.1 — Exempt corporations: 


History: Para. 131(11)(b) amended by 1996, c, 21, subsec. 33(2), applicable to taxa- 
tion years that end after June 1995. Para. (b) formerly read: 


(b) the value of A in the definition “Canadian investment income” in subsection 
129(4) shall be deemed to be zero for taxation years ending after that time; 


Subsec. B11 1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 110(3), applicable to 
1990 et seq. 


Definitions [s. 131]: “active business” — 248(1); ‘amount’, “assessment”, “busi- 
ness” — 248(1); “Canada” — 255; “Canadian corporation” — 89(1), 248(1); “Cana- 
dian partnership” — 102(1), 248(1); “capital gains dividend” — 131(1), (5.1)(b)(ii); 
“capital dividend account” — 89(1) [technically not applicable to 's. 131]; “capital 
gain” — 39(1)(a), 248(1); “capital gains dividend account”, “capital gains’ redemp- 
tions” — 131(6); “capital gains refund’ — 131(2); “capital loss’ —.39(1)(b), 248(1); 
“capital property” — 54, 248(1); “class of shares” — 248(6); “corporation” — 248(1), 
Interpretation Act 35(1); “cost amount” — 248(1); “credit union” — 137(6), 248(1); 
“disposition”, “dividend” — 248(1); “immovable” — Quebec Civil Code art. 900-907; 
“{nterest” —in real property 248(4); “investment corporation” — 130(3), 248(1); 
“Minister” — 248(1); “mutual fund corporation” — 131(8), (8.1), '132.2(1)(0)(i) [to be 
repealed], 132.2(3)(1)(G) [draft]; 132.2(1)(q)° [to be ‘repealed], 132.2(1)(n)° [draft], 
248(1); “non-resident” — 248(1); “payable” — 84(7); “person”, “prescribed” — 
248(1); “prescribed labour-sponsored venture capital corporation” — Reg. 6701; “pre- 
scribed rate” —Reg. 4301; “private corporation” —89(1), 248(1); “pro rata por- 
tion” — 131(6); “property” — 248(1); “public corporation” — 89(1), 248(1); “real 
right” — 248(4.1); Treceined 3 248(7)s “refundable capital: gains tax. on hand” — 
131(6);: ‘resident in Canada’? — 250; “restricted financial institution”, “share”, “‘share- 
holder” — 248(1); “stock dividend” — 248(1); “TCP. gains balance” — 131(6); “TCP 
gains distribution” — 131(5.1), (6); “tax payable” — 248(2); “taxable Canadian pro- 
perty” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 
248(1); “taxable income” — 2(2), 248(1); “taxation year’? —249; “taxed capital 
gains” — 130(3)(b), 131(7); “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “un- 
dertaking” — 253.1(a); “writing” — Interpretation Act 35(1). 


131]: 6701 


92 9 66 


66 


Regulations [s. labour-sponsored venture_capital 


corporation). 


(prescribed 


Mutual Fund Trusts 


132. (1) Capital gains refund to mutual fund trust — Where 
a trust was, throughout a taxation year, a mutual fund trust and a 
return of its income for the year has been made within 3 years from 
the end of the year, the Minister 


(a) may, on sending the notice of assessment for the year, refund 
an amount (in this subsection referred to as its “capital gains re- 
fund” for the year) equal to the lesser of 


(i) the total of 


(A) 14.5% of the total of the trust’s capital gains redemp- 
tions for the, year, and 


(B) the amount, if any, that the Minister determines to be 
reasonable in the circumstances, after giving considera- 
tion to the percentages applicable in determining the 
trust’s capital gains refunds for the year and preceding 
taxation years and the percentages applicable in determin- 
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ing the trust’s refundable capital gains tax on hand at the 
end of the year, and 


(ii) the trust’s refundable capital gains tax on hand at the end 
of the year; and 


(b) shall, with all due dispatch, make that capital gains refund 
after sending the notice of assessment if an application for it has 
been made in writing by the trust within the period within which 
the Minister would be allowed under subsection 152(4) to assess 
tax payable under this Part by the trust for the year if that sub- 
section were read without reference to paragraph 152(4)(a). 
Related Provisions: 104(21) — Allocation of capital gains and losses to benefi- 
ciaries; 127.55(f)(1i) — No minimum tax on mutual fund trust; 132(2) — Application 
to other liability; 132(2.1), (2.2) — Interest; 132(5.1), (5.2) — TCP gains distribution 
to non-resident subject to withholding tax; 132.1 — Deduction for certain amounts des- 
ignated by mutual fund trust; 132.2 — Mutual fund reorganizations; 142.2(1)“financial 
institution”’(d) — Mutual fund trust not subject to mark-to-market rules; 152(1) — As- 
sessment: 160.1 — Where excess refunded; 244(14), (14.1) — Date when notice sent. 
History: Para. 132(1)(b) amended by 2010, c. 25, s. 31, to substitute “sending” for 
“mailing”, in force on December 15, 2010. 
Para. 132(1)(a) amended by 2001, c. 17, subsec. 129(1), applicable to taxation years 
that end after February 27, 2000 except that, for a taxation year of a mutual fund trust 
that includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 
and ended before October 17, 2000, the reference to “14.5%” shall be read as a refer- 
ence to the percentage determined when 29% is multiplied by the fraction in para. 
38(a), as amended by 2001, c. 17, that applies to the trust for the year. Para. 132(1)(a) 
formerly read: 


(a) may, on mailing the notice of assessment for the year, refund without appli- 
cation therefor an amount (in this section referred to as its “capital gains refund” 
for the year) equal to the lesser of 


(i) 21.75% of the trust’s capital gains redemptions for the year, and 
(ii) the trust’s refundable capital gains tax on hand at the end of the year; and 


Para. 132(1)(b) amended by 1998, c. 19, subsec. 158(1), applicable after April 27, 
1989. Para. 132(1)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the notice of 

assessment if application therefor has been made in writing by the trust within 

the period determined under paragraph 152(4)(b) or (c), as the case may be, 

within which the Minister may reassess tax payable by the trust for the year. 
Forms: RC4169: Tax treatment of mutual funds for individuals [guide]; T2 SCH 18: 
Federal and provincial or territorial capital gains refund; T184: Capital gains refund for 
a mutual fund trust. 


(2) Application to other liability — Instead of making a refund 
that might otherwise be made under subsection (1) the Minister 
may, where the trust is liable or about to become liable to make any 
payment under this Act, apply the amount that would otherwise be 
refunded to that other liability and notify the trust of that action. 

Related Provisions: 132(4) — Definitions; 132(6) — Meaning of mutual fund cor- 


poration; 152(1) — Assessment; 222(1)‘“action” — Ten-year limitation period applies 
to 132(2). 


(2.1) Interest on capital gains refund — If a capital gains re- 
fund for a taxation year is paid to, or applied to a liability of, a 
mutual fund trust, the Minister shall pay or apply interest on the 
refund at the prescribed rate for the period beginning on the day that 
is 30 days after the later of 


(a) the day that is 90 days after the end of the year, and 


(b) the day on which the trust’s return of income under this Part 
for the year was filed under section 150 


and ending on the day on which the refund is paid or applied. 


Related Provisions: 132(2.2) — Excess interest on capital gains refund; 161.1 — 
Offset of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: The opening words of subsec. 132(2.1) amended by 2003, c. 15, s. 113, appli- 
cable to taxation years that end after June 2003. The opening words formerly read: 
(2.1) Where a capital gains refund for a taxation year is paid to, or applied to a 
liability of, a mutual fund trust, the Minister shall pay or apply interest on the 
refund at the prescribed rate for the period beginning on the day that is 45 days 
after the later ofand ending on the day on which the refund is paid or applied. 
Subsec. 132(2.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 77, applicable to capi- 
tal gains refunds paid or applied with respect to taxation years beginning after 1991. 


Regulations: 4301(b) (prescribed rate of interest). 


Income Tax Act, Part I 
| 
| 


(2.2) Excess interest on capital gains refund — Where at 
any particular time interest has been paid to, or applied to a liability | 
of, a trust under subsection (2.1) in respect of a capital gains refund - 
and it is determined at a subsequent time that the capital gains re- 
fund was less than that in respect of which interest was so paid or 
applied, 
(a) the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
that is determined at the subsequent time to be the capital gains ) 
refund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable’) that became payable under | 
this Part by the trust at the particular time; | 


(b) the trust shall pay to the Receiver General interest at the pre- 
scribed rate on the amount payable, computed from the particu- 
| 


lar time to the day of payment; and 


(c) the Minister may at any time assess the trust in respect of the - 
amount payable and, where the Minister makes such an assess- | 
ment, the provisions of Divisions I and J apply, with such modi-- 
fications as the circumstances require, in respect of the assess- | 
ment as though it had been made under section 152. 

Related Provisions: 20(1)(1l) — Deduction on repayment of interest; 161.1 — Off- | 


set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 132(2.2) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 77, applica- 
ble to capital gains refunds paid or applied with respect to taxation years beginning 
after 1991. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Application of subsec. 104(20) — In its application in re- 
spect of a mutual fund trust, subsection 104(20) shall be read as if 
the reference therein to “a dividend (other than a taxable dividend)” 
were read as a reference to “a capital dividend”. 


(4) Definitions — In this section, 


“capital gains redemptions” of a mutual fund trust for a taxation 
year means the amount determined by the formula 


@x(C+D))-E 


where 


A is the total of all amounts each of which is the portion of an 
amount paid by the trust in the year on the redemption of a unit 
in the trust that is included in the proceeds of disposition in re- 
spect of that redemption, 


B is the total of the fair market value at the end of the year of all 
the issued units of the trust and the amount determined for A in 
respect of the trust for the year, 


C is 100/14.5 of the trust’s refundable capital gains tax on hand at 
the end of the year, 


D is the amount determined by the formula 


(K+ L)-(M+N) 
where 


K is the amount of the fair market value at the end of the year 
of all the issued units of the trust, 


L is the total of all amounts each of which is the amount of any 
debt owing by the trust, or of any other obligation of the trust 
to pay an amount, that was outstanding at that time, 


M is the total of the cost amounts to the trust at that time of all 
its properties, and 


N is the amount of any money of the trust on hand at that time, 
and 


Eis twice the total of all amounts each of which is an amount des- 
ignated under subsection 104(21) for the year by the trust in re- 
spect of a unit of the trust redeemed by the trust at any time in 
the year and after December 21, 2000; 


Related Provisions: 132.2(1)(p) [to be repealed]; 132.2(3)(m) [draft] 


— Mutual 
fund reorganizations; 257 — Formula cannot calculate to less than zero. | 
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History: The first formula in the definition “capital gains redemptions’ in subsec. 
132(4) amended by 2001 c. 17, subsec. 129(2) to add “~ E”, applicable to taxation 
years that end after February 27, 2000. 


The description of A in the definition “capital gains redemptions” in subsec. 132(4) 
amended by the said c. 17, subsec. 129(3), applicable to taxation years that énd after 
February 27, 2000. The description formerly read: 
A is the total of all amounts paid by the trust in the year on the redemption of 
units of the trust, 


The description of C in the definition “capital gains redemptions” in subsec. 132(4) 
amended by the said c. 17, subsec. 129(4) to replace the reference to the. fraction 
*100/21.75” with a reference to the fraction “100/14.5”, applicable to taxation years 
that end after February 27, 2000 except that, for a taxation year of a mutual fund trust 
that includes February 28, 2000 or October 17, 2000, or began after February 28, 2000 
and ended before October 17, 2000, the reference to the fraction “100/14.5” shall be 
read as a reference to the fraction “100/29X”, where “X” is the fraction in para: 38(a), 
as amended by 2001, c. 17, that applies to the trust for. the year. 


The description of E in the definition “capital gains redemptions” in subsec. 132(4) 
added by the said c. 17, subsec. 129(5), applicable to taxation years that end after Feb- 
ruary 27, 2000 except that, for a taxation year of a mutual fund trust that includes 
February 28, 2000 or October 17, 2000, or began after February 28, 2000 and ended 
before October 17, 2000, the word “twice” shall be read as “the fraction that is the 
reciprocal of the fraction in para. 38(a), as amended by 2001, c. 17, that applies to the 
taxpayer for the year, multiplied by”. 


“pro rata portion’, of a beneficiary, of a mutual fund trust’s TCP 
gains balance for a taxation year, in respect of an amount desig- 
nated under subsection 104(21) by the mutual fund trust for the tax- 
ation year, means the amount determined by the formula 


AXB/C 

where 

A is the mutual fund trust’s TCP gains balance for the taxation 
year, 

B is the amount the mutual fund trust has designated under that 
subsection in respect of the beneficiary for the taxation year, and 

C is the total of all amounts designated under that subsection by 
the mutual fund trust for the taxation year; 

History: The definition “pro rata portion” in subsec. 132(4) added by 2005, c. 19, 

subsec. 31(1), applicable after March 22, 2004. 


“refundable capital gains tax on hand” of a mutual fund trust at 
the end of a taxation year means the amount determined by the 
formula 


A=B 
where 


A is the total of all amounts each of which is an amount in respect 
of that or any previous taxation year throughout which the trust 
was a mutual fund trust, equal to the least of 


(a) 29% of its taxable income for the year, 

(b) 29% of its taxed capital gains for the year, and 

(c) where the taxation year ended after May 6, 1974, the tax 
payable under this Part by it for the year, and 


B is the total of all amounts each of which is an amount in respect 
of any previous taxation year throughout which the trust was a 
mutual fund trust, equal to its capital gains refund for the year. 


Related Provisions: 132(5) — Taxed capital gains defined; 132.2(1)(1) [to be re- 
pealed], 132.2(3)(i) [draft] — Addition to RCGTOH on qualifying exchange of pro- 


perty between mutual funds; 257 — Formula cannot calculate to less than zero. 


S..132(5.2) 


il Notes: eee ponent eaten ees leone Canadian 5 
ithor 


“TCP gains balance’’, of a mutual fund trust for a particule taxa- 
tion year, means the amount, if any, by which 


(a) the total. of 


(i) the mutual fund trust’s capital gains from dispositions, af- 
ter March 22, 2004 and at or before the end of the particular 
taxation year, of taxable Canadian properties, and 


(ii) the TCP gains distributions (including those defined in 
section 131) received by the mutual fund trust at or before 
the end of the particular taxation year 


exceeds 
(b) the total of 


(i) the mutual fund trust’s capital losses from dispositions, 
after March 22, 2004 and at or before the end of the particu- 
lar taxation year, of taxable Canadian properties, and 


(ii) the total of all amounts deemed, in respect of amounts 
designated by the mutual fund trust under subsection 104(21) 
for taxation years that preceded the particular taxation year, 
to be TCP gains distributions received by beneficiaries under 
the mutual fund trust; 


History: The definition “TCP gains balance” in subsec. 132(4) added by 2005, c. 19, 
subsec. 31(1), applicable after March 22, 2004. 


“TCP gains distribution” means a TCP gains distribution’ de- 
scribed in subsection (5.1). 


History: The definition “TCP gains distribution” in subsec. 132(4) added by 2005, c. 
19, subsec. 31(1), applicable after March 22, 2004. 


(5) Definition of “taxed capital gains” — In subsection (4), 
“taxed capital gains” of a taxpayer for a taxation EAE has the mean- 
ing assigned by subsection 130(3). 


(5.1) TCP gains distribution — If a mutual fund trust suerte 
an amount under subsection 104(21) for a taxation year of the trust 
in respect of a beneficiary under the trust, for the purposes of this 
Part and Part XIII, 


(a) the beneficiary is deemed to have received from the mutual 
fund trust a TCP gains distribution equal to the lesser of 


(i) twice the amount designated, and 


(ii) the beneficiary’s pro rata portion of the mutual fund 
trust’s TCP gains balance for the taxation year; and 


(b) where the beneficiary is a non-resident person or a partner- 
ship that is not a Canadian partnership, 


(i) the amount designated is deemed by subsection 104(21) to 
be a taxable capital gain of the beneficiary only to the extent 
that it exceeds one half of the TCP gains distribution, and 


(ii) one half of the TCP gains distribution is to be added to 
the amount otherwise included under subsection 104(13) in 
computing the income of the beneficiary, and is deemed to 
be an amount to which paragraph 212(1)(c) applies. 
Related Provisions: 131(5.1)— Parallel rule for mutual fund corporation; 
131(6)“TCP gains balance”(a)(ii) — Dividend included in TCP gains balance of share- 
holder that is mutual fund corporation; 132(4) — Definitions of “pro rata portion” and 
“TCP gains distribution”; 132(4)“TCP gains balance”(a)(ii) — Dividend included in 
TCP gains balance of shareholder that is mutual fund trust; 132(5.2) — Limitation on 
application of 132(5.1); 212(1)(c) — Withholding tax on taxable dividend deemed paid 
under (a)(ii); 218.3(2)(c) — Withholding tax on mutual fund distributions to non- 
residents. | 
History: Subsec. 132(5.1) added by 2005, c. 19, subsec. 31(2), applicable after March 
22, 2004. 


(5.2) Application of subsection (5.1) — Subsection (5.1) ap- 
plies to an amount designated under subsection 104(21) by a mutual 
fund trust for a taxation year only if more than 5% of the total of all 
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amounts each. of which is an amount designated under that subsec- 
tion by the mutual fund trust for the taxation year was designated in 
respect of beneficiaries under the mutual fund trust each of whom is 
a non-resident person or is a partnership that is not a Canadian 
partnership. 

Related Provisions: 131(5.2) — Parallel rule for mutual fund corporation. 


History: Subsec. 132(5.2) added by 2005, c. 19, subsec. 31(2), applicable ales, March 


22, 2004: 


(6) soaring of “mutual fund trust” — Subject to subsection 
(7), for the purposes of this section, a trust is a mutual fund trust at 


any time if at that time) 
(a) it was a unit trust resident in Canada, 
(b) its only undertaking was 


(i) the investing of its funds in property (other than real pro- 


perty or an interest in real property), 


(ii) the acquiring, holding, maintaining, improving, leasing or 
managing of any real property (or interest in real property) 


that is capital property of the trust, or 


Byeasond Amendment —_ ~ 132(6)(b)(i), (ii) 

> investing 0 : i ty (other than real 
property or an interest in real property o or an 1 immovable or 
vB real? right in an immovable), — : 


Ay (ii) the. acquiring, holding, maintaining, improving, leasing | 

_ or managing of any real property (or interest in real pro- 

~ perty) or of any immovable (or real right in immovables) 
that is capital property of the trust, or 
Application: The July 16, 2010 draft legislation, (Part 2— -bijuralism), S. 220, will, 

amend subparas. oe oes (ii) to read as 8 above, to come into force on sake 
Assent, , : P Mg 


Technical Notes (duly 2010): See cake 12(4). 


(iii) any combination of the activities described in subpara- 
graphs (i) and (ii), and 


(c) it complied with prescribed conditions relating to the number 


of its unit holders, dispersal of ownership of its units and public 
trading of its units. 


Proposed Amendment — 1 32(6)(c) 


(c) it complied with prescribed conditions. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 88, will 
amend para. 132(6)(c) to read as above, applicable to 2000 et seq. 


Technical Notes (July 2010): Subsection 132(6) sets out the definition “mutual 
fund trust”. Under paragraph 132(6)(c), a trust will qualify at any time as a mutual 
fund trust only if at that time it meets prescribed conditions relating to the number of 
its unit holders, dispersal of nner) of trust units issued byi it and public fading of 
trust units issued by it. © 


Paragraph 132(6)(c) is amended so that the ovuaned conditions that a trust may be 
required to satisfy in order to qualify as a mutual fund trust are not tanta) those 
relating to ownership and trading of its units. 


The regulations setting out these prescribed conditions for a ential fund trust are 
found in Part XLVIII of the Regulations. ‘In particular, Regulation 4801 sets out con- 
ditions that apply to a class of units issued by a trust in order for the trust to be 
considered a mutual fund trust. It is intended that proposed amendments to Part 
XLVIL of the Resulations would include the = pee 


3 


oy hinaeat sie of the Pesutnions wield be amended so that Gees a. 
4801(a)(ii) applies to a trust created before 2000, for its 2004 and subsequent 
taxation years, if the trust elects by notifying the Minister of National Revenue in _ 
| writing in its ‘return of income for the taxation year of the trust that ends i in the | 
endar year in which the amending gulations are published in Part NG of the 
nada Gazette. As a result of the proposed change, if there has been a lawful 
distribution i ina province to the public Be units of a class of units of a trust cre- 
ated befo 000 and a ‘prospectus, registration statement or similar document 
red under the laws of the province to be filed in respect of the — 
- distribution, the trust could rely upon subparagraph 4801(a)(ii) to meet, in its. 
2004 and later taxation years, the condition prescribed under paragraph 4801 (a). 


These amendments to the Regulations would, except as described above, be proposed ’ 
to apply to the 2000 and subsequent taxation years of trusts. 


Related Provisions: 39(5)=-MFT can make election for Canadian securities: 
94(1)“exempt foreign trust’’(h) — Non+resident MFT exempt from NRT rules; 94(4)(b) 
[proposed] — Deeming non-resident trust to be resident in Canada does not apply to 


132(6)(a); 104(21) — Allocation of capital gains and losses to beneficiaries; 
132(6.1) — Election to be MFT from beginning of first year; 132(6.2) — Retention of 
MFT status to end of year; 132(7) — Loss of MFT status; 132.11 — Optional Dec. 15 
year-end; 132.1(1)(q) — Trust deemed not to be MFT after rollover of property to an- 
other trust; 142.2(1)“financial institution”’(d) — MFT not subject to mark-to-market 
rules; 156(2) — Payment of tax by MFT; 210.1(b) — MFT not subject to Part XII.2 
tax; 212(9)(c) — Interest received by MFT and paid to non-residents — withholding 
tax exemption; 248(1)“mutual fund trust” — Definition applies to entire Act; 
248(4.1) — Meaning of “real right in an immovable”; 253.1 — Limited partner not 
considered to carry on business of partnership. 


| 


History: Subparas. 132(6)(b)(i) and (ii) amended, and the closing words repealed, by 


1998, c. 19, subsecs. 158(2), (3), applicable to 1994 et seg. Subparas. 132(6)(b)(i) and 
(ii) and the closing words formerly read: 


(i) the investing of its funds in property (other than real property), 


(ii) the acquiring, holding, maintaining, improving, leasing or managing of any 
real property that is capital property of the trust, or 


except that where a trust’s first taxation year ended after 1971 and the trust has, 
after 1971 and on or before the day on or before which it was required by section 
150 to file its return of income for that year, become a mutual fund trust, it shall, 
if it so elected in that return, be deemed to have been a mutual fund trust from 
the commencement of that year until the day on which it so became a mutual 
fund trust. 


Para. 132(6)(b) amended by 1995, c. 21, s. 68, applicable to 1994 et seg. Para. (b) 
formerly read: 


(b) its only undertaking was the investing of funds of the trust, and 


That portion of subsec. 132(6) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 111(1), to add “Subject to subsection (7)”, applicable after Febru- 
ary 20, 1990. 


Subsec. 132(6) substituted by 1973-74, c. 14, s. 41. 


Regulations: 204, 204.1, 221 (information return requirements for mutual fund trust); 
4801 (prescribed conditions). 


1.T. Technical News: 6 (mutual funds trading — meaning of “investing its funds in 
property” in 132(6)(b)(i)); 14:(reporting of derivative income by mutual funds); 34 (in- 
come trusts and subparagraph 132(6)(b)(i)). 


CRA Audit Manual: 16.2.6: Mutual fund trusts. 


Advance Tax Rulings: ATR-62: Mutual fund distribution limited partnership — 
amortization of selling commissions. 


Forms: RC4169: Tax treatment of mutual funds for individuals [guide]. 


(6.1) Election to be mutual fund [from beginning of first 
year] — Where a trust becomes a mutual fund trust at any particu- 
lar time before the 91st day after the end of its first taxation year, 
and the trust so elects in its return of income for that year, the trust 
is deemed to have been a mutual fund trust from the beginning of 
that year until the particular time. 


History: Subsec. 132(6.1) amended by 1999, c. 22, s. 54, applicable to 1998 er seq. It 
formerly read: 


(6.1) Where a trust becomes a mutual fund trust at any particular time before the 
91st day after the end of the calendar year in which its first taxation year began, 
and the trust so elects in its return of income under this Part for that first year, the 
trust is deemed to have been a mutual fund trust from the beginning of that first 
year until the particular time. 


Subsec. 132(6,1) added by 1998, c. 19, subsec. 158(4), applicable to 1994 et seq. 
(6.2) Retention of status as mutual fund trust — A trust is 
deemed to be a mutual fund trust throughout a calendar year where 


(a) at any time in the year, the trust would, if this section were 
read without reference to this subsection, have ceased to be a 
mutual fund trust 


(i) because the condition described in paragraph 108(2)(a) 
ceased to be satisfied, 


(ii) because of the application of paragraph (6)(c), or 
(iii) because the trust ceased to exist; 


(b) the trust was a mutual fund trust at the beginning of the year; 
and 


(c) the trust would, throughout the portion of the year through- 
out which it was in existence, have been a mutual fund trust if 


(i) in the case where the condition described in paragraph 
108(2)(a) was satisfied at any time in the year, that condition 
were satisfied throughout the year, 
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(ii) subsection (6) were read without reference to paragraph 
(c) of that subsection, and 


(iii) this section were read without reference to. this 
subsection. 


Related Provisions: 250(6.1) — Similar rule for trust’s residence in Canada. 


History: Subsec. 132(6.2) added by 2001, c. 17, subsec. 129(6), applicable to 1990 et 
seq. 


(7) Idem [trust primarily for non-residents] — Where, at any 
time, it can reasonably be considered that a trust, having regard to 
all the circumstances, including the terms and conditions of the 
units of the trust, was established or is maintained primarily for the 
benefit of non-resident persons, the trust shall be deemed not to be a 
mutual fund trust after that time unless 


(a) at that time, ‘all or substantially all of its property consisted of 
property other than property that would be taxable Canadian 
property if the definition “taxable Canadian property” in subsec- 
tion 248(1) were read without reference to paragraph (b) of that 
definition; or 


(b) it has not issued any unit (other than a unit issued to a person 
as a payment, or in satisfaction of the person’s right to enforce 
payment, of an amount out of the trust’s income determined 
before the application of subsection 104(6), or out of the trust’s 
capital gains) of the trust after February 20, 1990 and before that 
time to a person who, after reasonable inquiry, it had reason to 
believe was non-resident, except where the unit was issued to 
that person under an agreement in writing entered into before 
February 21, 1990: 


is the ips mors ape at particular sone of a unit issued a 
ie trust, the. trust is deemed not to Anse ate ihe 5 Daa time, a 


ads. at the particular time, the total 1 of all amounts each of 
which is the fair market value of a specified property of the 

_ trust was not more than 10% of the total of all amounts 
each of which i is the ue ¢ 


i. where the. ust was created before 2005, t throughout the 


day of its creation and ends on the | 


Poles a 
_of the trust’s capital gains) of the trust after February 20, — 
1990 and peor the _Partic ar time to a person who, after 
was non-resi- 
dent, except | whet the unit was issued to that person under 
[oan a sreement in Wau entered into before vepaty 21, e 


Gin st ee any unit (other hide aunit as toa sietnetk 
ship as a payment, or in satisfaction of the partnership’s 


ofa prop orty of the 


eriod that began on the later of eshte 21, 1990 and the — 


eee Nous. or ne 


S. 132(7) 


1ent, of an amount out of the trust’s © 
; plication of subsection — 
- 104(6), or out of the trust’s capital gains) of the trust after _ 
‘September 15, 2004 and before the particular time to a part- 
nership that, after reasonable enquiry, it had reason to be- _ 
ieve was not a Canadian partnership, except where the unit 
was issued to that partnership under an agreement in writ- _ 
ing, between the and the Lae? entered into 
before aeeeee 16, 2004. 


. right to enforce pay. 


that the ‘opening words, it 
trust elects otherwise in writing ap filing fe 
Revenue on or before its filing-due date for its tax 
es is aed to, be read as fallen: 


In addition, the reference i in para. shia as am nded, to fudge i 2005” is to 
be read as “January 1, 2007” and the reference to “2004” is to be = as “2006” in 
the oes of that al panieseel to acorporation that a 


ater of January 1, 20 - the day on which the trust was ercated! and ends 
at the particular time” i in that it paragraph were read as “on March 23, 2004”, : 


Ways and Means Motion later Bill C-33 replacing the Sept. 16/04 draft legislat 
now enacted ¢ as » Cc. 2005, c. 19 —ed.] does not include the proposal conceming 
r n-residents. Further discus- 
€ appropriate Canadian tax 
dents investing in resource property through mutual funds. 


Technical Notes: Subsection 132(7) provides that a trust is not a mutual fund trust 
after a particular time if, at the particular time, it is reasonable to conclude that the 
trust was established or maintained primarily for the benefit of non-resident persons. Le 


period that started on February a1, 1990 (or if 
and that ends at the particular time, all or sub- 


of the oe 
dercetn ned be 
game) after 


t to enforce payment, ¢ 
e application of sub: 
20, 1990 and befor time to a person who, after reasonable 
son to Deneve was oa. in Canada, except where the unit 


The ean to ae 1320) is amended to ve that a trust i is not a ciuteal 
at that time, more than. 50% of the fair market . 


dment receives Royal Assent & 


2004 to trusts that do not so elect. Where a trust does not so elect, subsec- 

itil December 31, 2004, that the trust is 
I r time if, at that time, it can reasonably be 
t the t trust (having regard to a the circumstances, eens the 


liens in detuning the see of seliefa under that paragraph. Except as other- — 
wise rene in ‘ae none rules for es Cuppa. the secu dec eand to para- 


S. 132(7) 


Trusts created after 2004 ee : 
In particular, paragraph 132(7)(a) i is aadiied aprbviee that it applies to. a trust c 
ated after 2004 if, throughout the period that begins ¢ r of J 
and the day of its creation and ends at the parti ar time, the | ) 
each of which is the fair ae vale of a ee property” (as newly d 


of its ‘properties. 
Trusts Gd eee sna: 2005 


applies to the trust if both — 


¢ » throughout the period that begins on oe 1, 2005 ee eds at oe Pp 
_ time, the total of all amounts each of which is the fair 1 


10% of the fair market value of all of its properties, and 


* throughout the period that began on the later of February 21, 1990 and the ip of 


its creation and ends on the earlier of the particular time and December 31, 2004, 
the total of all amounts each of which is the fair market value of a taxable Cana- 
dian property (determined without reference to paragraph (b) of the definition 


“taxable Canadian property” in subsection 248(1)) of the trust was not more 7 


10% of the fair market value of all of its properties. 


For more detail on the new definition “specified property” in Sc teeaion 13214), ~ 


please see the commentary on that subsection. 
Transitional relief: trusts otherwise offside on March 23, 2004 


Some trusts that were otherwise mutual fund trusts at the end of March 23, 2004, 
might have lost their mutual fund status on March 23, 2004 if the addition of Cana- 
dian resource property and timber resource property to the properties considered in 
determining the application of paragraph 132(7)(a) applied on March 23, 2004. For 
such a trust, paragraph 132(7)(a) is amended to provide that the ae in that 
paragraph applies to the trust if both 


. throughout the period that begins on January 1, 2007, he ends at the seaicolsg 
time, the total of all amounts each of which is the fair market value of a “speci- 
fied property” (as defined in subsection 132(4)) of the trust was not more than 
10% of the fair market value of all of its properties, and 


e 


throughout the period that began on the later of February 21, 1990 and the day of 
its incorporation and ends on the earlier of the particular time and December 31, 
2006, the total of all amounts each of which is the fair market value of a taxable 
Canadian property (determined without reference to paragraph (b) of the defini- 
tion “taxable Canadian property” in subsection 248(1)) of the trust was not more 
than 10% of the fair market value of all of its properties. 


Paragraph 132(7)(b) is amended to provide that it applies to a trust only if the trust 
satisfies the existing condition in that paragraph (i.e., the condition found, under 
these amendments, in subparagraph 132(7)(b)(i)) and it has not issued any unit (other 
than a unit issued to a partnership as a payment, or in satisfaction of the partnership’s 
right to enforce payment, of an amount out of the trust’s income determined before 
the application of subsection 104(6), or out of the trust’s capital gains) of the trust on 
or after September 16, 2004 and before the particular time to a partnership that, after 
reasonable enquiry, it had reason to believe was not a Canadian partnership, except 
where the unit was issued to that partnership under an agreement in writing, between 
the trust and the partnership, entered into before September 16, 2004. 


Letter from Dept. of Finance, Oct. 5, 2004: 
Dear [xxx]: 


Thank you for your letter of September 23, 2004 concerning the legislative proposals 
relating to subsection 132(7) of the Income Tax Act (the “Act”) that were announced 
by the Department of Finance on September 16, 2004. 


To briefly highlight the legislative proposals, it is proposed, effective after December 
31, 2004, that the preamble to subsection 132(7) be amended to provide that a com- 
mercial trust ceases under certain circumstances to be a mutual fund trust if more 
than 50% of the fair market value of the issued trust units are held by any combina- 
tion of non-resident persons or partnerships (other than a Canadian partnership). 


Under those legislative proposals, if the ownership of the commercial trust’s units by 
non-resident persons or partnerships (other than a Canadian partnership) exceeds the 
50% limit described above, the commercial trust could still maintain its status as a 
mutual fund trust provided: 


1) At all times after February 21, 1990, not more than 10% of the fair market 
value of all the trust’s = property can be attributed to taxable Canadian A aie 
and 


2) At all times after December 31, 2004, not more than 10% of the fair market 
value of all the trust’s property can be attributed to property that is any of taxable 
Canadian property, Canadian resource property or timber resource property. 


In your letter, you had recommended that under the proposed new fair market value 
test, units of a different class of trust, which have substantially the same rights to the 
income, and capital of the trust should be deemed to have the same fair market value. 
You have stated that the fair market value of a publicly listed security is generally 


considered to be equal to its trading price and, as a consequence, it could be difficult _ 


for a mutual fund trust with units trading on a foreign exchange and a Canadian 
exchange to manage the relative fair market values of issued trust units held by re- 


arket value of a “speci- 
fied property” (as defined in subsection 132(4)) of the trust was not more ‘than y 
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mend to oe Minister of Piece that the proposed eguauar be modified to 
this result. While we cannot offer any assurances that either the Minister or 
ment will agree with our oa. we hope sie es ean of our de 
tion is helpful to you. oD : i ; 


Yours’ sincerely, : 
~ Brian Ernewein, Director, Tax Legislation Division, Tax Policy Bikheh 


Related Provisions: 248(4) — Interest in real property. 


History: Para. 132(7)(a) amended by 2007, c. 29, s. 16, deemed to have come into 
force on January 1, 2004. It formerly read: 


(a) throughout the period that began on the later of February 21, 1990 and the 
day of its creation and ended at that time, all or substantially all of its. property 
consisted of property other than property that would be taxable Canadian pro- 
perty if the definition “taxable Canadian property” in subsection 248(1) were 
read without reference to paragraph (b) of that definition; or 


Paras. 132(7)(a) and (b) amended by 2001, c. 17, subsec. 129(7), para. (a) applicable 
after October 1, 1996 and para. (b) applicable after February 20, 1990. The paras. for- 
merly read: 


(a) throughout the period beginning on the later of February 21, 1990 and the 
day of its creation and ending at that time, all or substantially all of its property 
consisted of property other than 


(i) real property situated in Canada (including any interest therein or option 
in respect thereof, whether or not the property is in existence), and 


(ii) property that would, if 
(A) the trust were non-resident, 


(B) paragraph 115(1)(b) were read without reference to subparagraphs 
115(1)(b)G) and (ii), and 


(C) the property were disposed of, 
be taxable Canadian property of the trust; or 


(b) it has not issued a unit (other than a unit issued to a person in satisfaction of 
the person’s right under the trust to an amount referred to in paragraph 
104(13)(c)) of the trust after February 20, 1990 and before that time to a person 
who, after reasonable inquiry, it had reason to believe was non-resident, except 
where the unit was issued to that person under an agreement in writing entered 
into before February 21, 1990. 


Subsec. 132(7) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 111(2), applicable 
after February 20, 1990. 


I.T. Technical News: 34 (income trusts and non-resident ownership). 


Definitions [s. 132]: “amount”, “assessment” — 248(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “Canadian partnership” — 102(1), 248(1); “Ca- 
nadian resource property” — 66(15), 248(1); “capital dividend” — 83(2), 248(1); “cap- 
ital gain” — 39(1)(a), 248(1); “capital gains redemptions” — 132(4); “capital gains 
refund” — 132(1); “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“cost amount”, “disposition”, “dividend” — 248(1); “immovable” — Quebec Civil 
Code art. 900-907; “interest” — in real property 248(4); “Minister” — 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“non-resident” — 248(1); “person” — 248(1); “prescribed rate” —Reg. 4301; “pro 
rata portion” — 132(4); “property” — 248(1); “real right’ — 248(4.1); “refundable 
capital gains tax on hand” — 132(4); “resident in Canada” — 94(3)(a)(viii), 250; 
“specified property” — 132(4); “taxable Canadian property” — 248(1); “taxable capi- 
tal gain” — 38(a), 248(1); “taxable dividend’ — 89(1), 248(1); “taxable income” — 
2(2), 248(1); “taxation year” — 249; “taxed capital gains” — 130(3), 132(5); “TCP 
gains balance” — 132(4); “TCP gains distribution” — 132(4), (5.1); “timber resource 
property” — 13(21), 248(1), “trust” — 104(1), 248(1), (3); “undertaking” — 253.1(a); 
“unit trust” — 108(2), 248(1); “writing” — Interpretation Act 35(1). 


Information Circulars [s. 132]: 78-14R4: Guidelines for trust companies and other 
persons responsible for filing T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 
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132.1 (1) Amounts designated by mutual fund trust [for 
inclusion in taxpayer’s income] — Where a trust in its return 
of income under this Part for a taxation year throughout which it 
was a mutual fund trust designates an amount in respect of a partic- 
_ ular unit of the trust owned by a taxpayer at any time in the year 
equal to the total of 


(a) such amount as the trust may determine in respect of the par- 
ticular unit for the year not exceeding the amount, if any, by 
which 


(i) the total of all amounts that were determined by the trust 
under subsection 104(16) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, for taxation years of 
the trust commencing before 1988 


exceeds e 


(ii) the total of all amounts determined by the trust under this 
paragraph for the year or a preceding taxation year in respect 
of all units of the trust, other than amounts determined in re- 
spect of the particular unit for the year under this paragraph, 
and 


(b) such amount as the trust may determine in respect of the par- 
ticular unit for the year not exceeding the amount, if any, by 
which 
(i) the total of all amounts described in subparagraph 
53(2)(h)(i.1) that became payable by the trust after 1987 and 
before the year 


exceeds 


(ii) the total of all amounts determined by the trust under this 
paragraph for the year or a preceding taxation year in respect 
of all units of the trust, other than amounts determined in re- 
spect of the particular unit for the year under this paragraph, 


the amount so designated shall 


(c) subject to subsection (3), be deductible in computing the in- 
come of the trust for the year, and 


(d) be included in computing the income of the taxpayer for the 
taxpayer’s taxation year in which the year of the trust ends, ex- 
cept that where the particular unit was owned by two or more 
taxpayers during the year, such part of the amount so designated 
as the trust may determine shall be included in computing the 
income of each such taxpayer for the taxpayer’s taxation year in 
which the year of the trust ends if the total of the parts so deter- 
mined is equal to the amount so designated. 

Related Provisions: 12(1)(m)—Income © inclusion —benefits from trust; 


132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fund reorganization — con- 
tinuation of trust; 214(3)(f.1) — Non-resident withholding tax. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Forms: RC4169: Tax treatment of mutual funds for individuals [guide]. 


(2) Adjusted cost base of unit where designation made — 
In computing, at any time in a taxation year of a taxpayer, the ad- 
justed cost base to the taxpayer of a unit in a mutual fund trust, 
there shall be added that part of the amount included under subsec- 
tion (1) in computing the taxpayer’s income that is reasonably at- 
tributable to the amount determined under paragraph (1)(b) by the 
trust for its taxation year ending in the year in respect of the unit 
owned by the taxpayer. 


Related Provisions: 12(1)(m) — Amounts to be included from business or pro- 
perty — benefits from trusts; 53(1)(d.2) — Addition to adjusted cost base of share. 


(3) Limitation on current year deduction — The total of 
amounts deductible by reason of paragraph (1)(c) in computing the 
income of a trust for a taxation year shall not exceed the amount 
that would be the income of the trust for the year if no deductions 
were made under this section and subsection 104(6). 


Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fund 
reorganization — continuation of ‘trust. 


(4) Carryover of excess — The amount, if any, by which the to- 
tal of all amounts each of which is an amount designated for the 
year under subsection (1) exceeds the amount deductible under this 


S. 132.11(1)(b) 


section in computing the income of the trust for the year, shall, for 
the purposes of paragraph (1)(c) and subsection (3), be deemed des- 
ignated under subsection (1) by the trust for its immediately follow- 
ing taxation year. 


Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fund 
reorganization — continuation of trust. 


(5) Where designation has no effect — Where it is reasonable 
to conclude that an amount determined by a mutual fund trust 


(a) under paragraph (1)(a) or (b) for a taxation year of the trust 
in respect of a unit owned at any time in the year by a taxpayer 
who was a person exempt from tax under this Part by reason of 
subsection 149(1), or 


(b) under paragraph (1)(d) for the year in respect of the amount 
designated under subsection (1) for the year in, respect of the 
unit 


differs from the amount that would have been so determined for the 
year in respect of the taxpayer had the taxpayer not been a person 
exempt from tax under this Part by reason of subsection 149(1), the 
amount designated for the year in respect of the unit under subsec- 
tion (1) shall have no effect for the purposes of paragraph (1)(c). 


Related Provisions: 132.2(1)(n) [to be repealed], 132.2(3)(k) [draft] — Mutual fund 
reorganization — continuation of trust. 


Definitions [s. 132.1]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); “Ca- 
nadian property” — 133(8); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be re- 
pealed], 132.2(3)(n) [draft], 248(1); “person” — 248(1); “taxation year’ — 249; “tax- 
payer” > “trust” — 104(1), 248(1), (3). 


132.11 (1) Taxation year of mutual fund trust — Notwith- 
standing any other provision of this Act, where a trust (other than a 
prescribed trust) that was a mutual fund trust on the 74th day. after 
the end of a particular calendar year so elects in writing filed with 
the Minister with the trust’s return of income for the trust’s taxation 
year that includes December 15 of the particular year, 


(a) the trust’s taxation year that began before December 16 of 
the particular year and, but for this paragraph, would end at the 
end of the particular year (or, where the first taxation year of the 
trust began after December 15 of the preceding calendar year 
and no return of income was filed for a taxation year of the trust 
that ended at the end of the preceding calendar year, at the end 
of the preceding calendar year) is deemed to end at the end of 
December 15 of the particular year; 


(b) where the trust’s taxation year ends on December 15 because 
of paragraph (a), subject to subsection.(1.1), each subsequent 
taxation year of the trust is deemed to be the period that begins 
at the beginning of December 16 of a calendar year and ends at 
the end of December 15 of the following calendar year or at 
such earlier time as is determined under paragraph 132.2(1)(b) 
or subsection 142.6(1); and 


_ Proposed Amendment — 132.11(1)(b) 


) if the trust’ 's taxation year ends on December 15 because of - 
F agraph (a), subject to subsection (1.1), each subsequent tax- 
ation year of the trust is deemed to be the period that begins at 
the beginning of December 16 of a calendar year and ends at 
the end of December 15 of the following calendar year or at 
any earlier time that is determined under Ear eee £32: sdk 
108 subsection 142.6(1); and . 


Application: The July 16, 2010 draft fédislsion (Part I LL eosbniealy subsec. 89(1), 
will amend para. 132.11(1)(b) to read as above, applicable after 1998, except that in 
applying the para. to taxation years that end before 2000, it is to Lg read without 
reference to “subject to subsection (LL. 


Technical Notes (July 2010): Section 132. ll generally allows a mutual fund trust 
have taxation years that end on December 15, rather than on December 31. 


Wie a trust ‘makes this election, each subsequent taxation year of the trust is 
deemed to start on December 16 of a calendar year and to end on December 15 of the 
following calendar year, unless any of certain events intervenes. One of the events — 
that can intervene, and that results in an earlier ips is a coe heb co 
under section 132.2. 
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As a consequence of the restructuring of section 132.2, the reference in paragraph 
132.11(1)(b) to paragraph 132. 2(1)(b) is replaced by a reference to paragraph 
132. 23)(b). 


Paragraph 132.11(1)(c) peels provides that each fiscal panos of a santa fun - 
trust that has made an election under subsection 132. 11(1) shall end no later han ‘the 
end of the trust’s taxation year that ends on December 15th. f 


< z 
\ 


(c) each fiscal period of the trust that begins in a taxation year of 
the trust that ends on December 15 because of paragraph (a) or 
that ends in a subsequent taxation year of the trust shall end no 
later than the end of the year or the subsequent year, as the case 
may be. 

Related Provisions: 132.11(1.1) — Revocation of election; 132.11(2) — Where 


trust is member of partnership; 132.11(3) — Where trust is beneficiary of another trust; 
132.11(6) — Additional income. 


History: Para. 132.11(1)(b) amended by 2001, c. 17, subsec. 130(1), applicable to tax- 
ation years that end after 1999. The para. formerly read: 


(b) where the trust’s taxation year ends on December 15 because of paragraph 
(a), each subsequent taxation year of the trust is deemed to be the period that 
begins at the beginning of December 16 of a calendar year and ends at the end of 
December 15 of the following calendar year or at such earlier time as is deter- 
mined under paragraph 132.2(1)(b) or subsection 142.6(1); and 


Subsec. 132.11(1) added by 1999, c. 22, s. 55, applicable to 1998 et seq. 
Regulations: 4801.01 (prescribed trust). 


(1.1) Revocation of election — Where a particular taxation year 
of a trust ends on December 15 of a calendar year because of an 
election made under paragraph (1)(a), the trust applies to the Min- 
ister in writing before December 15 of that calendar year (or before 
a later time that is acceptable to the Minister) to have this subsec- 
tion apply to the trust, with the concurrence of the Minister 


(a) the trust’s taxation year following the particular taxation year 
is deemed to begin immediately after the end of the particular 
taxation year and end at the end of that calendar year; and 


(b) each subsequent taxation year of the trust is deemed to be 
determined as if that election had not been made. 


History: Subsec. 132.11(1.1) added by 2001, c. 17, subsec. 130(2), applicable to taxa- 
tion years that end after 1999. 


(2) Electing trust’s share of partnership income and 
losses — Where a trust is a member of a partnership a fiscal pe- 
riod of which ends in a calendar year after December 15 of the year 
and a particular taxation year of the trust ends on December 15 of 
the year because of subsection (1), each amount otherwise deter- 
mined under paragraph 96(1)(f) or (g) to be the trust’s income or 
loss for a subsequent taxation year of the trust is deemed to be the 
trust’s income or loss determined under paragraph 96(1)(f) or (g) 
for the particular year and not for the subsequent year, 


(3) Electing trust’s income from other trusts — Where a par- 
ticular trust is a beneficiary under another trust a taxation year of 
which (in this subsection referred to as the “other year’) ends in a 
calendar year after December 15 of the year and a particular taxa- 
tion year of the trust ends on December 15 of the year because of 
subsection (1), each amount determined or designated under sub- 
section 104(13), (19), (21), (22) or (29) for the other year that 
would otherwise be included, or taken into account, in computing 
the income of the particular trust for a subsequent taxation year of 
the trust shall 


(a) be included, or taken into account, in computing the particu- 
lar trust’s income for the particular year; and 


(b) not be included, or taken into account, in computing the par- 
ticular trust’s income for the subsequent year. 


(4) Amounts paid or payable to beneficiaries — For the pur- 
poses of subsections (5) and (6) and 104(6) and (13) and notwith- 
standing subsection 104(24), each amount that is paid, or that be- 
comes payable, by a trust to a beneficiary after the end of a 
particular taxation year of the trust that ends on December 15 of a 
calendar year because of subsection (1) and before the end of that 
calendar year, is deemed to have been paid or to have become paya- 
ble, as the case may be, to the beneficiary at the end of the particu- 
lar year and not at any other time. 


Income Tax Act, Part I 
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Application: The July 16, 2010 draft legislation ( art’) 
will amend subsec. 132.11(4) to read as above, applic 
1999, are paid or have become payable by a trust. Z 
Technical Notes (July 2010): Subsection 132. Uae is designed t to permit cist 
butions made in th < atic 
year ending on December 15 of the calendar i hick to be Rested as if hey 

at the end of that taxation year. 


Subsection 132.11(4) is amended so that it Luis for the purpose pioacraeed (i) of 
the definition “disposition” in subsection 248(1). AS 3 a result, in the case ofa mutual — 


year-end, distributions from the trust in espect of a taxp. $ capital inter 
in the last 16 days of a calendar year will not result in a disposition of the 2 i 


Letter from ies of ee March if 2003: 
Dear [xxx]: 


Thank you oe your letter of January 8 2003, convening the Spietion of subsec- _ 
tion 132.11(4) of the Income Tax Act in the context of distributions bya mu al fad @ 
trust. 


Section 132.11 of the Act generally allows a mutual fund trust to elect to have a 
taxation year that ends on December 15. The objective of section 132.11 of the Act i 
to provide mutual fund trusts with an administratively workable basis for calculating 
income and distributions for a taxation year and for reporting on a timely basis. Sub- _ 
section 132.11(4) permits, for a number of purposes including subsections 104(6) 

and (13) of the Act, distributions made in the last 16 days of a calendar year in 
respect of a trust’s taxation year that ends on December 15 of the calendar ea to be | 
treated as if they were made at the end of that taxation year. 


Paragraph (d) of the definition “disposition” in subsection 248(1) of the Act provides 
that a taxpayer disposes of the taxpayer’ S capital interest in a trust upon payment of | 
an amount, from the trust, that is in respect of the capital interest, An. exception to 
this general rule is found in paragraph (i) of the definition, which provides that there — 
is no such disposition if the payment is made out of the trust’s income (determined _ 
without reference to subsection 104(6)) or capital gains for a taxation year and the : 
payment was made in that taxation year or the right to the payment “was pone in 
that taxation year. 


As subsection 132.11(4) does not apply for the purpose of paragraph (1) of the s deh. 
nition “disposition” in subsection 248(1) of the Act, you are concerned that, in the 
case of a mutual fund trust that has elected under section 132.11 to have a December — 
15th taxation year-end, distributions from the trust in respect of a taxpayer's capital 
interest made in the last 16 days of a calendar year will result in a disposition of the 
interest. 


From a policy perspective, a disposition of the taxpayer’s pb gh hte wo be a 
unintended in these circumstances. This is because the relevant distribution would — 
generally be recognized in computing the taxpayer’s income, such that a ition 
of the taxpayer’s interest upon the distribution might give rise to double fox ion of | 
the amount distributed. Therefore, we are prepared to recommend an amendment 
the Act so that subsection 132.11(4) does, for payments made by a mutual fund trust 
after 1999, apply for the purpose of lapis (i) of the aie niece Beatie in 
subsection. 248(1) of the Act. & 


Of course, we cannot offer any assurance that either the Neaisies of. ‘Finane 
liament will agree with the recommendation that we intend to’ make in this: regard. 
Nonetheless, we trust that this statement of our position is helpful. 


Thank you for writing. 
Yours sincerely, < oes 
Brian Ernewein, Director, Tax Legislation Division, Tax. Policy Branch 


History: Subsec. 132.11(4) amended by 2001, c. 17, subsec. 130(3), applicable to 
2000 et seg. The subsec. formerly read: 


(4) For the purposes of subsections 52(6) and 104(6) and (13) and subsections 
(5) and (6) and notwithstanding subsection 104(24), each amount that is paid, or 
that becomes payable, by a trust to a beneficiary after the end of a particular 
taxation year of the trust that ends on December 15 of a calendar year because of 
subsection (1) and before the end of that calendar year is deemed to have been 
paid or to have become payable, as the case may be, to the beneficiary at the end 
of the particular taxation year and not at any other time. 


Subsec. 132.11(4) added by 1999, c. 22, s. 55, applicable to 1998 et seq. 
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(5) Special rules where change in status of beneficiary — 
Where an amount is deemed by subsection (4). to have been paid or 
to have become payable at the end of December 15 of a calendar 
year by a trust to a beneficiary who was not a beneficiary under the 
trust at that time, 


(a) notwithstanding any other provision of this, Act, where the 
beneficiary did not exist at that time, except for the purpose of 
this paragraph, the first taxation year of the beneficiary is 
deemed to include the period that begins at that time and ends 
immediately before the beginning of the first taxation year of the 
beneficiary; 
(b) the beneficiary is deemed to exist throughout the period de- 
scribed in paragraph (a); and 
(c) where the beneficiary was not a beneficiary under the trust at 
that time, the beneficiary is deemed to have been a beneficiary 
under the trust at that time. 

Related Provisions: 132.11(4)—— Amounts paid to beneficiary from Dec. 16-31. 


(6) Additional income of electing trust — Where a particular 
amount is designated under this subsection by a trust in its return of 
income for a particular taxation year that ends on December 15 be- 
cause of subsection (1) or throughout which the trust was a mutual 
fund trust and the trust does not designate an amount under subsec- 
tion 104(13.1). or (13.2) for the particular year, 


(a) the particular amount shall be added in computing its income 
for the particular year; and 


(b) for the purposes of subsections 104(6) and (13), each portion 
of the particular amount that is allocated under this paragraph to 
a beneficiary under the trust in the trust’s return of income for 
the particular year in respect of an amount paid or payable to the 
beneficiary in the particular year shall be considered. to be addi- 
tional income of the trust for the particular year (determined 
without reference to subsection 104(6)) that was paid or payable, 
as the case may be, to the beneficiary at the end of the particular 
year. . 
(c) [Repealed] 
Related Provisions: 132.11(4) — Amounts paid to beneficiary from Dec. 16-31; 
220(3.21)(b) — Late filing, amendment or revocation of designation or allocation. 
History: Para. 132.11(6)(c) repealed by 2001, c. 17, subsec. 130(3), applicable to 2000 
et seg. The para. formerly read: 


(c) for the purpose of subsection 52(6), where a portion of the particular amount 
is allocated | to a beneficiary under paragraph (b) in respect of an amount that 
became payable to the beneficiary. in the particular year, the right to the amount 
so payable shall be considered to be a right to enforce payment by the trust to the 
eeaeae out of the trust’s income (determined without reference to the provi- 
sions of this Act) for the particular year. 


Subsec. 132.11(6) added by 1999, c. 22, s. 55, applicable to 1998 et seq. 


(7) Deduction — Subject to subsection (8), the lesser of the 
amount designated under subsection (6) by a trust for a taxation 
year and the total of all amounts each of which is allocated by the 
trust under paragraph (6)(b) in respect of the year shall be deducted 
in computing the trust’s income for the following taxation year. 


Related Provisions: 132.11(8) — Anti-avoidance rule. 


(8) Anti-avoidance — Subsection (7) does not apply in comput- 
ing the income of a trust for a taxation year where it is reasonable to 
consider that the designation under subsection (6) for the preceding 
taxation year was part of a series of transactions or events that in- 
cludes a change in the composition of beneficiaries under the trust. 
Related Provisions: 248(10) — Series of transactions or events. 

History [s. 132.11]: S. 132.11 added by 1999, c. 22, s. 55, applicable to 1998 et seq. 
Definitions [s. 132.11]: “amount” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “fiscal period” — 249.1; “Minister” —248(1); “mutual, fund trust” — 
132(6)-+(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “prescribed” — 


248(1); “series of transactions” — 248(10); “share” — 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


132.2 (1) Mutual funds — qualifying exchange [rollover] — 
[To be replaced effective 1999; see Proposed Amendment below] 
Where a mutual fund corporation or a mutual fund trust has at any 


S. 132.2(1)(D(iv)(B) 


time disposed of a property to a mutual fund trust in a qualifying 
exchange, 


(a) the transferee shall be deemed to have acquired the property 
at the time (in this subsection referred to as the “acquisition 
time”) that is immediately after the time that is immediately af- 
ter the transfer time, and not to have acquired the property at the 
transfer time; 


(b) subject to paragraph (0), the last taxation years of the funds 
that began before the transfer time shall be deemed to have en- 
ded at the acquisition time, and their next taxation years shall be 
deemed to have begun immediately after those last taxation 
years ended; 


(c) the transferor’s proceeds of disposition of the property’ and 
the transferee’s cost of the property shall be deemed to be the 
lesser of 


(i) the fair market value of the property at the transfer time, 
and 


(ii) the greatest of 


(A) the cost amount to the transferor of the property at the 
transfer time or, where the property is depreciable pro- 
perty, the lesser of its capital cost and its cost amount to 
the transferor immediately before the transfer time, 


(B) the amount that the funds have agreed upon in respect 
of the property in their election in respect of the qualify- 
ing exchange, and 


(C) the fair market value at the transfer time of the con- 
sideration (other than units of the transferee) received by 
the transferor for the disposition of the property; 


(d) where the property is depreciable property and its capital 
cost to the transferor exceeds the transferor’s proceeds of dispo- 
sition of the property under paragraph (c), for the purposes of 
sections 13 and 20 and any regulations made for the purposes of 
paragraph 20(1)(a), 
(i) the property’s capital cost to the transferee shall be 
deemed to be the amount that was its capital cost to the trans- 
feror, and 


(ii) the excess shall be deemed to have been allowed to the 
transferee in respect of the property under regulations made 
for the purposes of paragraph 20(1)(a) in computing income 
for taxation years ending before the transfer time; 


(e) where two or more depreciable. properties of a prescribed 
class are disposed of by the transferor to the transferee in the 
same qualifying exchange, paragraph (c) applies as if each pro- 
perty so disposed of had been separately disposed of in the order 
designated by the transferor at the time of making the election in 
respect of the qualifying exchange or, if the transferor does not 
so designate any such order, in the order designated by the 
Minister; 

(f) each property of a fund, other than 


(i) depreciable property of a prescribed class to which para- 
. graph (g) would, but for this paragraph, apply, and 


(ii) property disposed of by the transferor to the transferee at 
the transfer time 


shall be deemed to have been disposed of, and to have been re- 
acquired by the fund, immediately before the acquisition time 
for an amount equal to the lesser of 


(iii) the fair market value of the property at the transfer time, 
and 


(iv) the greater of 


(A) its cost amount or, where the property is depreciable 
property, the lesser of its capital cost and its cost amount 
to the disposing fund at the transfer time, and 


(B) the amount that the fund designates in respect of the 
property in a notification to the Minister accompanying 
the election in respect of the qualifying exchange; 
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(g) where the undepreciated capital cost to a fund of depreciable 
property of a prescribed class immediately before the acquisition 
time exceeds the total of 


(i) the fair market value of all the property of that class im- 
mediately before the acquisition time, and 


(ii) the amount in respect of property of that class otherwise 
allowed under regulations made for the purposes of para- 
graph 20(1)(a) or deductible under subsection 20(16) in com- 
puting the fund’s income for the taxation year that includes 
the transfer time, 


the excess shall be deducted in computing the fund’s income for 
the taxation year that includes the transfer time and shall be 
deemed to have been allowed in respect of property of that class 
under regulations made for the purposes of paragraph 20(1)(a); 


(h) except as provided in paragraph (p), the transferor’s cost of 
any particular property received by the transferor from the trans- 
feree as consideration for the disposition of the property is 
deemed to be 


(i) nil, where the particular property is a unit of the trans- 
feree, and 


(ii) the particular property’s fair market value at the transfer 
time, in any other case; 


(i) the transferor’s proceeds of disposition of any units of the 
transferee received as consideration for the disposition of the 
property that were disposed of by the transferor within 60 days 
after the transfer time in exchange for shares of the transferor 
shall be deemed to be nil; 


() where shares of the transferor have been disposed of by a 
taxpayer to the transferor in exchange for units of the transferee 
within 60 days after the transfer time, 


(i) the taxpayer’s proceeds of disposition of the shares and 
the cost to the taxpayer of the units shall be deemed to be 
equal to the cost amount to the taxpayer of the shares imme- 
diately before the transfer time, and 


(ii) where all of the taxpayer’s shares of the transferor have 
been so disposed of, for the purposes of applying section 
39.1 in respect of the taxpayer after that disposition, the 
transferee shall be deemed to be the same entity as the 
transferor; 


Proposed Amendment — 132.2(1)(j) [temporary] 


(j) where shares of the transferor have been disposed of by a 
taxpayer to the transferor in exchange for units of the trans- 
feree within 60 days after the transfer time, 


(i) the taxpayer’s proceeds of disposition of the shares and 
the cost to the taxpayer of the units are deemed to be equal 
to the cost amount to the taxpayer of the shares immedi- 
ately before the transfer time, 


(ii) if all of the taxpayer’s shares of the transferor have 
been so disposed of, for the purposes of applying section 
39.1 in respect of the taxpayer after that disposition, the 
transferee is deemed to be the same entity as the transferor, 
and 


(iii) for the purpose of the definition “designated benefici- 
ary” in section 210, the units are deemed not to have been 
held at any time by the transferor; 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 90(3), 
will amend para. 132.2(1)(j) to read as above, applicable for qualifying exchanges 


that occurred after June 1994 and before 1999. (Effective 1999, all of s. 132.2 is to be 
replaced; see below.) 


Technical Notes (July 2010): See under proposed 132.2(3) below. 


(k) if a share to which paragraph (j) applies would, but for this 
paragraph, cease to be a qualified investment (within the mean- 
ing assigned by subsection 146(1), 146.1(1) or 146.3(1), section 
204 or subsection 205(1) or 207.01(1)) as a consequence of the 
qualifying exchange, the share is deemed to be a qualified in- 
vestment until the earlier of the day that is 60 days after the 


transfer time and the time at which it is disposed of in accor- 
dance with paragraph (j); 


(1) there shall be added to the amount determined under the 
description of A in the definition “refundable capital gains tax 
on hand” in subsection 132(4) in respect of the transferee for its 
taxation years that begin after the transfer time the amount, if 
any, by which 


(i) the transferor’s refundable capital gains tax on hand 
(within the meaning assigned by subsection 131(6) or 132(4), 
as the case may be) at the end of its taxation year that in- 
cludes the transfer time 


exceeds 


(ii) the transferor’s capital gains refund (within the meaning 
assigned by paragraph 131(2)(a) or 132(1)(a), as the case 
may be) for that year; 


(m) no amount in respect of a non-capital loss, net capital loss, 
restricted farm loss, farm loss or limited partnership loss of a 
fund for a taxation year that began before the transfer time is 
deductible in computing its taxable income for a taxation year 
that begins after the transfer time; 


(n) where the transferor is a mutual fund trust, for the purposes 
of subsections 132.1(1) and (3) to (5), the transferee shall be 
deemed after the transfer time to be the same mutual fund trust 
as, and a continuation of, the transferor; 


(0) where the transferor is a mutual fund corporation, 


(i) for the purposes of subsection 131(4), the transferor is 
deemed in respect of any share disposed of in accordance 
with paragraph (j) to be a mutual fund corporation at the time 
of the disposition, and 


(ii) for the purposes of Part I.3, the transferor’s taxation year 
that, but for this paragraph, would have included the transfer 
time is deemed to have ended immediately before the trans- 
fer time (except that, for greater certainty, nothing in this par- 
agraph shall affect the computation of any amount deter- 
mined under this Part); 


(p) for the purpose of determining the funds’ capital gains re- 
demptions (as defined in subsection 131(6) or 132(4)), for their 
taxation years that include the transfer time, 


(i) the total of the cost amounts to the transferor of all its 
properties at the end of the year is deemed to be the total of 
all amounts each of which is 


(A) the transferor’s proceeds of disposition of a property 
that was transferred to a transferee on the qualifying ex- 
change, or 


(B) the cost amount to the transferor at the end of the year 
of a property that was not transferred on the qualifying 
exchange, and 


(ii) the transferee is deemed not to have acquired any pro- 
perty that was transferred to it on the qualifying exchange; 
and 


(q) except as provided in subparagraph (0)(i), the transferor is, 
notwithstanding subsections 131(8) and 132(6), deemed to be 
neither a mutual fund corporation nor a mutual fund trust for 
taxation years that begin after the transfer time. 


Proposed Amendment — 132.2(1) 
See at end of s. 132.2. 


Related Provisions: 7(1.4) — Exchange of options giving mutual fund trust em- 
ployee right to acquire units; 54“superficial loss’(c) — No superficial loss on deemed 
disposition and reacquisition. 


History: Para. 132.2(1)(k) amended to substitute “if a share” for “where a share”, 
“146.3(1)” for “146.3” and “205(1) or 207.01(1)” for “205(1)”, by 2008, c. 28, s. 21, 
applicable to 2009 er seq. 


Para. 132.2(1)(k) amended to substitute “146.3(1), section 204 or subsection 205(1)” 
for “146.3(1) or section 204” by 2007, c. 35, s. 114, applicable to 2008 er seq. 
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Para. 132.2(1)(k) amended by 1999, c. 22, s. 56, applicable after 1997. It formerly read: 


(k) where a share to which paragraph (j) applies would, but for this paragraph, 
cease to be a qualified investment (within the meaning assigned by subsection 
146(1) or 146.3(1) or section 204) as a consequence of the qualifying exchange, 
the share shall be deemed to be a qualified investment until the earlier of the day 
that is 60 days after the transfer time and the time at which it is disposed of in 
accordance with paragraph (j); 
The opening words of para. 132.2(1)(h), paras. 132.2(1)(0) and (p) amended, and para. 
(q) added, by 1998, c. 19, subsecs. 159(1), (2), applicable after June 1994 except that, 
where 
(a) a qualifying exchange (as defined in subsec. 132.2(2)) between funds occurs 
before November 1996, and 
(b) the funds jointly elect in writing filed with the Minister of National Revenue 
before October 1998, 
subsec. 132.2(1) shall be read without reference to para. 132.2(1)(p), as amended, in its 
application to the exchange. The opening words of para. 132.2(1)(h) and paras. 
132.2(1)(0) and (p) formerly read: 
(h) the transferor’s cost of any particular property received by the transferor from 
the transferee as consideration for the disposition of the property shall be deemed 
to be 


(0) where the transferor is a mutual fund corporation, for the purposes of Part 1.3, 
the transferor’s taxation year that, but for this paragraph, would have ended at 
the acquisition time shall be deemed to have ended immediately before the trans- 
fer time (except that, for greater certainty, nothing in this paragraph affects the 
computation of any amount determined under this Part); and 


(p) the transferor shall, notwithstanding subsections 131(8) and 132(6), be 
deemed to be neither a mutual fund corporation nor a mutual fund trust for taxa- 
tion years beginning after the transfer time. 


Subsec. 132.2(1) added by 1995, c. 21, s. 69, applicable after June 1994. 
Regulations: 1105 (prescribed classes of depreciable property). 
1.T. Technical News: 34 (income trust reorganizations). 


(2) Definitions — In this section, 


“qualifying exchange” means a transfer at any time (in this section 
referred to as the “transfer time”) of all or substantially all of the 
property of a mutual fund corporation (other than a SIFT wind-up 
corporation) or mutual fund trust to a mutual fund trust (in this sec- 
tion referred to as the “transferor” and “transferee”, respectively, 
and as the “funds’’), if 


(a) all or substantially all of the shares issued by the transferor 
and outstanding immediately before the transfer time are within 
60 days after the transfer time disposed of to the transferor, 


(b) no person disposing of shares of the transferor to the trans- 
feror within that 60-day period (otherwise than pursuant to the 
exercise of a statutory right of dissent) receives any considera- 
tion for the shares other than units of the transferee, and 


(c) the funds jointly elect, by filing a prescribed form with the 
Minister within 6 months after the transfer time, to have this sec- 
tion apply with respect to the transfer; 
History: Opening words of the definition “qualifying exchange” in subsec. 132.2(2) 
amended by 2009, c. 2, s. 44, applicable after December 19, 2007. They formerly read: 
“qualifying exchange” means a transfer at any time (in this section referred to as 
the “transfer time”) of all or substantially all of the property of a mutual fund 
corporation or mutual fund trust to a mutual fund trust (in this section referred to 
as the “transferor” and “transferee”, respectively, and as the “funds”) where 
Para. (b) of the definition “qualifying exchange” in subsec. 132.2(2) amended by 1998, 
c. 19, subsec. 159(3), applicable after June 1994. Para. (b) formerly read: 
(b) no person disposing of shares in the transferor to the transferor within that 60 
day period receives any consideration for those shares other than units of the 
transferee, and 
The definition “qualifying exchange” in subsec. 132.2(2) added by 1995, c. 21, s. 69, 
applicable after June 1994, except that an election referred to in para. (c) of the defini- 
tion “qualifying exchange” in subsec. 132.2(2) shall be deemed to have been made ina 
timely manner where it is made before December 31, 1995. 
Forms: T1169: Election on disposition of property by a mutual fund corporation (or a 
mutual fund trust) to a mutual fund trust. 


“share” means a share of the capital stock of a mutual fund corpo- 


ration and a unit of a mutual fund trust. 


History: The definition “share” in subsec. 132.2(2) added by 1995, c. 21, s. 69, appli- 
cable after June 1994. 
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unit-holder provided, of course, that the 3 requirements ; above are also followed. This 


policy would also apply to any NR4 Summary and slips or T5008 as, or slips to 


be issued following a merger of mutual funds. 

T4013 — T3 Trust Guide 

In order to ensure that the above information i is widely disseminated, we will request 
that the T3 Guide be amended to include that information, 

Conclusion 

As indicated at our meeting, while the CRA cannot grant a blanket extension of time 
for tax filings, we are prepared to facilitate a request that helps to improve compliance. 
CRA will consider a request for an extension of time for tax filings on a merging of 
mutual funds for the units trusts and mutual funds trusts that are part of the merger. 
CRA also confirms that the continuing fund may combine information on specific slips 


for each unit-holder, provided the requester complies with the sade a pointed out 
in this letter. 


To minimize any delay in responding to an extension request, the request should be 
forwarded to the Assistant Director, Verification and Enforcement Division (ADVE), 
located in the Taxation Services Office (TSO) where the Funds Manager has its own 
file. This TSO will review the request and provide its answer to the Funds Manager. 


With respect to the issue regarding the combined reporting of information on informa- 
tion slips such as the T-3, we will be forwarding a copy of this letter to the yeti: 
of Finance for consideration of a legislative change. 


If you require further clarification, please call André Gauthier, Financial Services Spe- 
cialist, at (418) 649-3043 ext. 4258. 


John Luck, Coordinator, Financial Industries, Industry Specialists Cnc Tech- 
nical Applications & Valuations Division 


Proposed Amendment — 132.2 


132.2 (1) Definitions re qualifying exchange [rollover] of 
mutual funds — The following definitions apply in this section. 


“first post-exchange year’’, of a fund in respect of a qualifying | 
exchange, means the taxation year of the fund that begins immedi- 
ately after the acquisition time. 


“qualifying exchange” means a transfer at any time (in this sec- 
tion referred to as the “transfer time’’) of all or substantially all of 
the property of a mutual fund corporation (other than a SIFT 
wind-up corporation) or a mutual fund trust to a mutual fund trust 
(in this section referred to as the “transferor” and “transferee”, re- 
spectively, and as the “funds”’) if 


(a) all or substantially all of the shares issued by the transferor 
and outstanding immediately before the transfer time are 
within 60 days after the transfer time disposed of to the 
transferor; 

(b) no person disposing of shares of the transferor to the trans- 
feror within that 60-day period (otherwise than pursuant to the 
exercise of a statutory right of dissent) receives any considera- 
tion for the shares other than units of the transferee; and 

(c) the funds jointly so elect, by filing a prescribed form with 
the Minister on or before the election’s due date. 


Related Provisions: 7(1.4) — Exchange of options giving mutual fund trust em- 
ployee right to acquire units; 54“superficial loss’”(c)— No superficial loss on 
deemed disposition and reacquisition; 132.2(6) — Due date for election in para. (c); 
132.2(7) — Amendment or revocation of election. 


Forms: T1169: Election on disposition of property by a mutual fund corporation (or 
a mutual fund trust) to a mutual fund trust. 


“share” means a share of the capital stock of a mutual fund cor- 
poration and a unit of a mutual fund trust. 


(2) Timing — In respect of a qualifying exchange, a time referred 
to in the following list immediately follows the time that precedes 
it in the list 


(a) the transfer time; 

(b) the first intervening time; 

(c) the acquisition time; 

(d) the beginning of the funds’ first post-exchange aid 
(e) the depreciables disposition time; 

(f) the second intervening time; and 

(g) the depreciables acquisition time. 
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(3). 


neral — In respect of a qualifying exchange, 
property of a fund, other than property dis vy 
o or to the transferee at the transfer time and depre- — 
> property, is deemed to have been disposed of, and to 
e been reacquired by the fund, at the first mining ime, 
1 amount equal to the lesser of 6 


ii) the greater of 
(A) its cost amount, and 
B) the amount that the fund designates in respect of 


_ property in a notification to the Minister accompanying 
- the election in respect of the qualifying exchange; 2 


(b) subject to paragraph (1), the last taxation years of the funds 
that began before the transfer time are deemed to have ended - 
at the acquisition time, and their first post-exchange years are — 
deemed to have begun immediately after those last taxation 
years ended; 


(c) each depreciable property of a fund (other than property to 
which subsection (5) applies and property to which paragraph : 
(d) would, if this Act were read without reference to this’ para- 
graph, apply) is deemed to have been. disposed of, and to have 
been reacquired, by the fund at the second intervening time for — 
an amount equal to the lesser of 


(i) the fair market value of the property at the depreciables : 
disposition time, and a2 


(ii) the greater of 


(A) the lesser of its capital cost and its cost amount to — 
the disposing fund at the depreciables disposition time, 
and a 


-(B) the amount that the fund designates in respect of the y 
" property in a notification to the Minister accompanying 
_ the election in respect of the qualifying exchange, 


ee 


(d) if at the second intervening time the undepreciated capital 
cost to a fund of depreciable property of a prescribed class ex-_. 
ceeds the fair market value of all the property of that class, the 
excess is to be deducted in computing the fund’s income for — 
the taxation year that includes the transfer time and is deemed 
to have been allowed in respect of property of that class under 
regulations made for the purpose of paragraph 20(1)(a); 


(e) except as provided in paragraph (m), the transferor’s cost 
of any particular property received by the transferor from the — 
transferee as consideration for the disposition of the property is 
deemed to be 


(i) nil, if the particular property is a unit of the transfer , 
and 


(ii) the particular property’s fair market value at the transfer 
time, in any other case; 


(f) the transferor’s proceeds of disposition of any units OF the 
transferee that were disposed of by the transferor at any partic- 
ular time that is within 60 days after the transfer time in ex- 
change for shares of the transferor, are deemed to be equal to © 
the cost amount of the units to the transferor immediately _ 
before the particular time; 


(g) if, at any particular time that is within 60 days after es 
transfer time, a taxpayer disposes of shares of the transfero: 1. : 
the transferor in exchange for units of the transferee. . 


(i) the taxpayer’s proceeds of disposition of the shuges and ie 
the cost to the taxpayer of the units are deemed to be equal — 

to the cost amount to the taxpayer of the shares immedi- ” 
ately before the particular time, ie 


(ii) where all of the taxpayer’s shares of the transferor hav: 
been so disposed of, for the purpose of applying section — 
39.1 in respect of the taxpayer after that disposition, the — 
transferee is deemed to be the same entity as the transferor, — 
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ary” in section 210, the units are deemed: not | 
held at any time by | the transfero , and 


(iv) where the taxpayer is at the panicular time affilia € 


( 4 “ the taxpayer is ‘the transferee, 
to ets wien) the. ay acquires them (or, for gr 
certai hen the for that 


o a if Gat deposed is a renunciation or surrender of 
_ the unit by the taxpayer 
‘not in favour of any pers 


a equal to the greater of that unit’s fair market value 
and its cost amount to the vero ee 
before that disposition; 


(h) hee a share to which paragraph (g) applies onkds if this 


section 146(1), 146.1(1) or 146.3(1), section 204 or subsection 
5(1) or 207. 01(1)) asa consequence of the qualifying | ex- 
change, the share is deemed to be a qualified investment until 


the earlier of the day that is 60 days after the day that includes 
the transfer time and the time at which it is disposed of in ac- 


cordance with paragraph (g); _ 
there shall be added to the amount determined unde 


on hand” in subsection 132(4) in respect of the transferee for 
its taxation years that en ~ the transfer tim . ss amount, 
if any, by which a : 


(i) the transferor’ s refundable jonni gains tax on hand 
(within the meaning assigned by subsection 131(6) or 


that includes the transfer time 
exceeds _ 


_ may be) for that year; 


G) no amount in respect of a non-capital loss, net capital loss, 


restricted farm loss, farm loss or limited partnership loss of a 
_ fund for a taxation year that began before the transfer time is 
deductible in. computing the taxable income of either of the 

funds for a taxation year that begins after the transfer time; 


(k) if the transferor is a mutual fund trust, for the purposes 0 


‘subsections 132.1(1) and (3) to (5), the transferee is deemed / 


ter the transfer time to be the same mutual fund trust as, sane 
a continuation of, the transferor; 


(1) if the transferor i is a mutual fund corporation 


(i) for the purpose of subsection 131(4) but, for greater ce cer 
tainty, without having any effect on the computation of any 
amount determined under this Part, the transferor is deemed 


_ (iii) for the purpose of the definition “designated benefici- 
have been 2 


O consider on and i is 


Po te taxpayer’ S oe of Se of that unit are : 
) it’s cost amount to ne 


dD if subclause my does not Aa the upiver ‘s 
proceeds of disposition of that unit are deemed to be © 


Act were read without reference to this paragraph, cease to be 
a qualified investment (within the meaning assigned by sub- 


description of A in the definition “refundable capital gain tax 


 132(4), as the case may be) at the sae of its taxation er 


(il) ie transferor’s capital gains refund acaba the meat ning 7 
assigned by paragraph 131(2)(a) or 132(1)(a), as the case 
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in respect of ¢ an share disposed of in accordance with para- 
graph (g) tok be noe fund oe at the time of the 


ti having any “effect on “the co nputation of. any 
sferor’s taxation 

year mn if this Act were bread without reference to this par- 
E , would have included the transfer time is deemed to 


r the puree se of determining he fant capital gains re- 
in Sl bsection eres or 132(4), as” the 


oe the transferor’ s souk of disposition of a property 
that was veneered toa monslatee on ine seeing eX- 
change, or 


_ (@B) the cost amount to 5 the ialateree: at the ‘ng of the 
year of a property that was not transferred on the quali- 
fying exchange, and 


@ the transferee is deemed not to have acquired any pro- 
perty that ‘was transferred to it ee ue es exchange; 
- and 


a) except z as “euiat' in subparagraph (Di), ‘the transferor is, 
notwithstanding subsections 131(8) | and 132(6), deemed to be 
neither a mutual fund corporation nor a mutual fund trust for 

taxation years that begin after the transfer time. 


[o), (@] [see Proposed. Addition of Oct. 31, 2011 at end ee pro- 
posed 1322--ed| 


Technical Notes (July 201 0): Definition “designated cay 


New subparagraph 132, 2G)(e)(iii) applies in determining whether a person is a “des- 
ignated beneficiary” (as defined in section 210 of the Act) of a trust. Under the defi- 
nition designated beneficiary, certain persons or partnerships that are beneficiaries 
under a trust may be treated (or may cause trusts or partnerships of which they are 
beneficiaries or members to be treated) as designated beneficiaries under the trust, 
unless the relevant interest in the trust is held at all times by the person or partner- 
ship, as the case may be, or by another person exempt because of subsection 149(1) 
from tax, under Part [ of the Act, on all of the other person’ s taxable income. 


Ina qualifying exchange, a mutual fund trust or mutual fund corporation (transferor) 
transfers all or substantially all of its property to another mutual fund trust (trans- - 
: e) and takes back units of the transferee. Those units are then provided by the 
transferor to its investors in exchange for their shares or units of the transferor. New 
subparagraph 132. 2(3)(g) (ii) ensures that, in these circumstances, the transferor is 


treated, for the purpose | of the definition designated Dencliciary, as not having held 
the units of the transferee. 


This. amendment applies for dlc exchanges that occur her 1998, A similar 
>, in former subparagraph 132.2(1)@)@ii), applies for as 2 that 
occurred after June 1994 and before. 1999. 


New paragraphs 132.2(3)(f) and (g) are amended to ensure that the aod fund 
merger rules do not apply inappropriately to create artificial or “phantom” losses. 
Although the changes reflected in these new provisions are not expected to be rele- 
vant to most els eactanee the eee: is a description of their purpose and 
effect. 


Under the definigon ‘ ‘cualitying ne in new sullseotion 132.2(1); all or £ ube 
stantially all of the outstanding shares issued by the transferor must be disposed of to 
the transferor within the 60 days after the transfer time, and every person so dispos- 
ing of shares of the transferor must receive only units of the transferee as considera- 
tion. ‘The second leg of a qualifying exchange is thus a set of transactions in which 
the transferor’s investors replace their shares of the transferor with units of the trans- 
feree. The tax effect of those transactions are governed by paragraphs 132.2(1)(f) and 
(g). For clarity, these notes reflect the legislation by referring to investments in the 
transferor — whether a corporation or a trust — as shares, reserving the term “units” 
to refer to the units of the transferee mutual fund trust. 


Existing paragraph 132.2(1)@) provides that if, within 60 days after the transfer time, 
the transferor fund disposed of units of the transferee in exchange for shares of itself, 
its proceeds of disposition are deemed to be nil. Since the units acquired by the trans- 
feror in return for its property are deemed, under existing paragraph 132.2(1)th) (now 
new paragraph 132.2(3)(e)), also to have had a cost of nil, this provision allows the 
transferor to roll those units out to its investors with no tax consequences to it. New 
paragraph 132.2(3)\(f) provides that if, within 60 days after the transfer time, the 
transferor fund disposes of units of the transferee in exchange for shares of itself, its 
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proceeds of disposition will be deemed to be equal to the cost amount of the units to 
the transferor immediately before the disposition. This change — from nil proceeds 
to proceeds equal to cost amount — ensures appropriate results if the transferor held 
units of the transferee that were acquired otherwise than as a result of the qualifying 
exchange. In this situation, that first tranche of units will have a cost base that, pursu- 
ant to section 47, will be averaged with the second tranche of units (i.e. the units that 
the transferor acquired in the qualifying exchange). Existing paragraph 132.2(1)(i) 
deems the proceeds of the disposition of the second tranche of units to be nil, an 
inappropriate result in that it creates a phantom loss. New paragraph 132.2(3)(f), 
deeming the proceeds of disposition equal to the cost amount of the units to the trans- 
feror immediately before the disposition, ensures that the transferor can still roll units 
of the transferee out to its investors with no tax censeqnendes to it, and avoids the 
creation of a phantom loss. 


Existing subparagraph 132.2(1)(j)(i) provides that, where a taxpayer Sees. of 
shares of the transferor in exchange for units of the transferee within that same 60- 
day period, both the taxpayer’s proceeds of disposition of the shares and the tax- 
payer’s cost of the units are deemed to be equal to the cost amount of the shares 
immediately before the transfer time. New subparagraph 132.2(3)(g)(i) provides that, 
where a taxpayer disposes of shares of the transferor in exchange for units of the 
transferee within that same 60-day period, both the taxpayer’s proceeds of disposi- 
tion of the shares and the taxpayer’s cost of the units are deemed to be equal to the 
cost amount of the shares immediately before the disposition. This change — from 
measuring the cost amount of the shares immediately before the transfer time to mea- 
suring it immediately before the disposition — ensures that the transferor’s investors 
will not realize any gain or loss on their exchange of their shares for units of the 
transferee. 


Paragraph 132.2(3)(g) also includes a new subparagraph 132.2(3)(g)(iv) to address 
the disposition by certain persons or partnerships of the units in the transferee that 
they received on the qualifying exchange. Those affected by this new provision are 
those who, when they acquire the units, are affiliated with one or both of the funds. 
This could include, for example, the transferee itself, or a corporation it controls. 


The subparagraph first deems the units received in the qualifying exchange not to be 
identical to any other units of the transferee. This segregates the new units from the 
averaging effect of section 47. 


Next, the subparagraph specifies the effects of disposing of the new units. If the tax- 
payer is the transferee, and the units cease to exist when the taxpayer acquires them 
(if, for example, the units are cancelled immediately on receipt), clause 
132.2(3)(g)(iv)(B) provides two effects. First, to prevent any possible question in this 
regard, the taxpayer is deemed to have acquired those units. This ensures, among 
other things, that subparagraph (i) establishes the taxpayer’s cost of the units. Sec- 
ond, the taxpayer is treated as having disposed of those units immediately after it 
acquired them, for proceeds of disposition equal to the cost amount to the taxpayer of 
those units at that time. This ensures, for greater certainty, that a transferee that had 
an investment in the transferor prior to the qualifying exchange will not incur a phan- 
tom loss as a result of exchanging its shares in the transferor in retum for units of 
itself. 


If the taxpayer is affiliated with one or both of the funds, but is not the transferee, 
clause 132.2(3)(g)(iv)(C) provides that, for the purpose of computing any gain or loss 
of the taxpayer from the taxpayer's first disposition of each of those units, the pro- 
ceeds of disposition of the unit will depend on whether the disposition is a renuncia- 
tion or surrender of the unit or some other disposition. 


New subclause 132.2(3)(g)(iv)(C)(1) provides that, if the disposition is a renunciation 
or surrender of the unit by the taxpayer for no consideration, and is not in favour of 
any person other than the transferee, the taxpayer’s proceeds of disposition of that 
unit are deemed to be equal to that unit's cost amount to the taxpayer immediately 
before that disposition. This ensures that an affiliated taxpayer will never incur a 
phantom loss or gain on the renunciation or surrender of the unit. 


If the disposition is not a renunciation or surrender of the unit described in subclause 
132.2(3)(g)(iv)(C)(), the affiliated taxpayer’s proceeds of disposition of that unit are 
deemed by subclause 132.2(3)(g)(iv)(C)\(D to be equal to the greater of that unit’s 
fair market value and its cost amount to the taxpayer immediately before that disposi- 
tion. This ensures that the taxpayer will never incur a loss, including a phantom loss, 
on a disposition of one of those units, but may incur a gain. 


Two additional points should be noted with respect to the operation of new subpara- 
graph 132.2(3)(g)(iv). 


* The deeming, by subclause 132.2(3)(g)(iv)(C)GD, of a taxpayer’s proceeds of 
disposition of the units the taxpayer acquired on the qualifying exchange applies 
only to the first disposition of each unit. It is possible that a taxpayer might dis- 
pose of a unit and then reacquire the same unit (under, for example, the change 
in residence rules in section 128.1). The subclause will not apply to any subse- 
quent disposition of the unit by that taxpayer. 


* In some circumstances, an affiliated taxpayer may have a latent loss on a share 
of the transferor prior to the qualifying exchange, and may wish to realize that 
loss. This can be done, if the affiliated taxpayer disposes of the share prior to the 
qualifying exchange. However, the possible application of the Act’s “superficial 
loss” and loss deferral rules would have to be borne in mind. 


New paragraphs 132.2(3)(f) and (g), together with the rest of new. subsection 
132.2(3), generally apply to qualifying exchanges that occur after 1998. A limited 
exception applies in respect of certain qualifying exchanges in respect of which a 
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return of income, claiming the losses sought to be prevented by these amendments a 
was filed by the transferee mutual fund before July 18, 2005. : 


Related Provisions: 54“superficial loss”(c) — Superficial loss rule does not apply 
to disposition under 132.2(3)(a) or (c); 132.2(4) — — of ee Pro- 
perty; 132.2(5) — Transfer of depreciable property. a 


Regulations: 1105 (prescribed classes of depreciable property). 


(4) Qualifying exchange — non-depreciable property - 
If a transferor transfers a property, other than a depreciable pro- 
perty, to a transferee in a qualifying exchange ; 
(a) the transferee is deemed to have acquired the property at 
the acquisition time and not to have acquired the property at 4 
the transfer time; and a 
(b) the transferor’s proceeds of disposition of the property and — 
the transferee’s cost of the property are deemed to be the iss 
7 OF x 


(i) the fair itarker value of the provesty2 at the transfert time, — 
and é 


(ii) the greatest of 


(A) the cost amount to the transferor of the property at 
the transfer time, 


(B) the amount that the funds agree on in respect of the — 
property in their election, and 


(C) the fair market value at the transfer time of the con- 
sideration (other than units of the transferee) received 
by the transferor for the disposition of the property. 


(5) Depreciable property — If a transferor transfers a depre- 
ciable property to a transferee in a qualifying exchange, 


(a) the transferor is deemed to have disposed of the property at 
the depreciables disposition time, and not to have disposed of 
the property at the transfer time; 


(b) the transferee is deemed to have acquired the property at 
the depreciables acquisition time, and not to have acquired the 
property at the transfer time; 


(c) the transferor’s proceeds of disposition of the property and 
the transferee’s cost of the property are deemed to be the lesser 
of 


(i) the fair market value of the property at the transfer time, 
and 


(ii) the greatest of 


(A) the lesser of its capital cost and its cost amount to 
the transferor immediately before the depreciables dis- 
position time, 

(B) the amount that the funds agree on in respect of the 
property in their election, and 

(C) the fair market value at the transfer time of the con- 
sideration (other than units of the transferee) received 
by the transferor for the disposition of the property; 


(d) where the capital cost of the property to the transferor ex- 
ceeds the transferor’s proceeds of disposition of the property 
under paragraph (c), for the purposes of sections 13 and 20 and 
any regulations made for the purpose of paragraph 20(1)(a), 


(i) the property’s capital cost to the transferee is deemed to 
be the amount that was its capital cost to the transferor, and 


(ii) the excess is deemed to have been allowed to the trans- 
feree in respect of the property under regulations made for 
the purpose of paragraph 20(1)(a) in computing income for 
taxation years ending before the transfer time; and 


(€) where two or more depreciable properties of a prescribed 
class are disposed of by the transferor to the transferee in the 
same qualifying exchange, paragraph (c) applies as if each pro- 
perty so disposed of had been separately disposed of in the or- 
der designated by the transferor at the time of making the elec- 
tion in respect of the qualifying exchange or, if the transferor 
does not so designate any such order, in the order designated 
by the Minister. 
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(© Due date — The due date of an election referred to in para- 
. (c) of the definition Sh ueties cnn anee in ubpeeion (1) 


n sfer time; and 


: 6) n joint application by the nid any (hier day a ‘the 
_ Minister accepts. - 


fe Amendment or ercomian: of Blaction <The Minister 
may, on joint application by the funds on or before the due date of 


an election referred to in paragraph (c) of the definition “qualify- 
ing exchange” in subsection (1), grant permission to amend or re- 


yoke the election. 


Application: The July” 16, 2010 draft lepistaien ‘art Lehn), s. 90, will 
amend s. 132.2 to read as above, applicable as follows: 


definitions “fir 
ecs. 132.2(2) to | 
1998, except that 


- (a) if a qualifying exchange occurred before aly 18, 2005 and the transferee 


ost-exchange year” and “share” in subsec. 132.2(1), and 
), are applicable to is exchanges that occur after 


has before July 18, 2005 filed a return of income, for any taxation year, that 


jdentified the realization of any loss that would not have been realized if 
paras. 132.2(3)(f) and (8), as amended, had applied in respect of the qualify- 

ing exchange, those paras. are to be read in their apolcasn to the qualifying 
exchange as follows: 


(f) the transferor’s proceeds of disposition of any units of the trans- 

feree that were received by the transferor as consideration for the dis- 

position of the property, and that were disposed of by the transferor 
within 60 days after the transfer time in exchange for shares of the 
_ transferor, are deemed to be nil; ; 


— (g) if, within 60 days after the transfer time, a taxpayer disposes of 
shares of oe Baneioror to the transferor in exchange for units of the 
transferee © 


G) the peer s proceeds of disposition of the shares and the 
cost to the taxpayer of the units are deemed to be equal to the cost 
amount to the taxpayer of the shares immediately before the trans- 
fer time, 


Gi) where all of the taxpayer’s shares of the transferor have been 
so disposed of, for the purpose of applying section 39.1 in respect 
of the taxpayer after that disposition, the transferee is Sacgiesa to 
be the same entity as the transferor, and 


(ii) for the purpose of the definition “designated beneficiary” in 
section 210, the units are oo not to have boon held at any 
_ time by the transferor; — 


(b) before the 2008 taxation year, para. 132. 2(3)(h) i is to be read as follows: 


(h) where a share to which paragraph (g) applies would, if this Act 
were read without reference to this paragraph, cease to be a qualified 
investment (within the meaning assigned by subsection 146(1), 
146.1(1) or 146.3(1) or section 204) as a consequence of the qualify- 
_ ing exchange, the share is deemed to be a qualified investment until 
the earlier of the day that is 60 days after the transfer time and the 
time at which it is disposed of in accordance with paragraph (g); 


. (c) for the 2008 taxation year, para. 132.2(3)(h) is to be read as follows: 


(b) where a share to which paragraph (g) applies would, if this Act 

__were read without reference to this paragraph, cease to be a qualified 
investment (within the meaning assigned by subsection 146(1), 
146.1(1) or 146.3(1), section 204 or subsection 205(1)) as a conse- 
quence of the qualifying exchange, the share is deemed to be a quali- 
fied investment until the earlier of the day that is 60 days after the 
transfer time and the time at which it is disposed of in accordance 
with paragraph (g), 

* for qualifying exchanges that occurred aher | June 1994 and before 1999, para. 

132. 2(1)G) is to be read as follows: 


____ Gj) where shares of the transferor have been disposed of by a taxpayer to 
the transferor in exchange for units of the transferee within 60 days after 
the transfer time, 


(i) the taxpayer’s proceeds of disposition of the shares and the cost to 
the taxpayer of the units are deemed to be equal to the cost amount to 
the taxpayer of the shares immediately before the transfer time, 


(ii) if all of the taxpayer's shares of the transferor have been so dis- 
posed of, for the purposes of applying section 39.1 in respect of the 
taxpayer after that disposition, the transferee is deemed to be the same 
entity as the transferor, and 


(ii) for the purpose of the definition ‘ ‘designated beneficiary” in sec- 
tion 210, the units are deemed not to have been held at any time by the 
transferor; 


@ ‘the day that. is 6 months alter the oe thet includes. the 
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* the definition “qualifying exchange” in subsec. 132.2(1) and subsecs. 132.2(6) 
and (7) are applicable to qualifying exchanges that occur after June 1994 except 
that, before December 20, 2007, the opening words of the definition “qualifying 
exchange” are to be read as follows: 


“qualifying exchange” means a transfer at any time (in this section re- 
ferred to as the “transfer time”) of all or substantially all of the property of 
~a mutual fund corporation or a mutual fund trust to a mutual fund trust (in 

this section referred to as the “transferor” and “transferee”, respectively, 

and as the “funds”) if 


If a valid election referred to in para. (c) of the definition “qualifying exchange” in 
subsec. 132.2(2) was made, the election continues to have the effect of having s. 
132.2, as modified from time to time, apply to the transfer. 


If a valid election referred to in subsec. 159(4) of the icone Tax Amendments Act, 
1997 [S.C. 1998, c. 19; see History to subsec. 132.2(1)] was made in respect ofa 
qualifying exchange to read subsec. 132.2(1) of the Act without reference to para. 
132.2(1)(p), the election is, on the application of this amendment, deemed to have the 
effect of reading subsec. 132.2(3), in respect of the qualifying exchange, without ref- 
erence to para. 132. 2(3)(i). 


Technical Notes (July 2010): Section 132.2 provides rules to allow two mutual 
fund trusts, or a mutual fund trust and a mutual fund corporation, to merge on a tax- 
deferred basis. Such a merger is referred to as a “qualifying exchange”. 


In addition to introducing several substantive improvements to the rules in section 
132.2, these amendments restructure the provision as a whole. In general terms, the 
section is now organized as follows: new subsection 132.2(1) sets out definitions that 
apply for the section; subsection (2) describes the order in which the events that 
make up a qualifying exchange are considered to have occurred; subsection (3) pro- 
vides a set of general rules; subsection (4) deals with non-depreciable property that is 
transferred on the qualifying exchange; and subsection (5) deals with depreciable 
property that is transferred. Subsection (6) establishes the due date for the election to 
treat a transfer as a qualifying exchange; and subsection (7) provides authority for the 
Minister of National Revenue to allow that election to be amended or revoked. 


Despite this restructuring, the basic principles of section 132.2 remain unchanged, as 
do most aspects of its operation. The exceptions — the areas where these amend- 
ments change the provision substantively — have to do with depreciable property 
that is transferred on a qualifying exchange, and with the election to treat a transac- 
tion as a qualifying exchange. Further modifications have been made to prevent the 
creation of artificial or “phantom” losses, generally in circumstances where one fund 
holds units or shares of the other fund immediately before the transfer time. 


Transfers of Depreciable Property 


In its current form, section 132.2 does not deal comprehensively with transfers of 
depreciable property between mutual funds. In particular, the deemed timing of the 
transfer, in relation to the deemed year-end of the funds, may prevent either fund 
from claiming capital cost allowance (CCA) for the last taxation year that began 
before the qualifying exchange. The transferor has disposed of the property two mo- 
ments before the end of its year, and the transferee will not acquire it until the last 
moment of its own year. 


To ensure that one CCA claim is available for that last year, new subsection 132.2(5) 
provides a special regime for qualifying exchanges that include transfers of deprecia- 
ble property. A key aspect of these special rules is the ordering of events in accor- 
dance with new. subsection 132.2(2). That subsection provides that, starting with the 
actual (i.e., legal) transfer of property between a transferor fund and a transferee fund 
that carry out a qualifying exchange, the following series of times occurs, each im- 
mediately after the previous one: 


i of Time Description lL Reference 


The actual transfer of the 
property between the 
funds takes place. 


definition “qualifying 
exchange” in 132.2(1) 


the transfer time 


The funds are treated as 132.2(3)(a) 
having disposed of and re- 
acquired non-transferred 

property (other than depre- 


ciable property). 


the first intervening time 


 pomsenare — 


The transferee is treated. 132.2(4)(a); 132.2(3)(b) 
as having acquired trans- 
ferred property (other than 
depreciable property); the 
funds’ taxation years are 
4 treated as ending. 


Ine acquisition time 


the beginning of the 
\funds’ first post-ex- 
change years 


| 132.2(3)(b) 


132.2(5)(a) | 


the depreciables Repos oi The transferor is deemed 
tion time to have disposed of any 
transferred property that is 
depreciable property. 
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| Reference 
132.2)(0) 


Description _ 


The funds are treated as. ! 
having disposed of and re- 
acquired any non-trans- 
ferred property that is 
depreciable property. 


the second intervening - 
time 


; 


the depreciables acquisi- 


tion time 


L 


As a result of this timing, the transferor fund will be treated as owning, until after its 
first post-exchange year has begun, any depreciable property that is being trans- 
ferred. This will ensure that the transfer does not prevent the transferor from deduct- _ 
ing CCA in respect of property of that class, for its taxation year that ends at the — 
acquisition time. The new rule also ensures that the transferee does not duplicate that 
deduction, by treating the transferee as having acquired the property only a its 
new taxation year has begun. 


The transferee is deemed : 132.2(5)(b) 
to have acquired any 
transferred property that is 


depreciable property. 


This treatment of depreciable property applies, along with most aspects of the re- 
structuring of section 132.2, to qualifying exchanges that take place after 1998. J 


Timing of Election 


For section 132.2 to apply to a transfer of property between mutual funds, the defini- 
tion “qualifying exchange” currently requires the funds to file their joint election in 
prescribed form with the Minister of National Revenue within six months after the — 
transfer time. This timing requirement is changed to allow greater flexibility, The 
amended definition “qualifying exchange” requires that the funds’ election be made 
before the election’s “due date’’, defined in new subsection 132.2(6) to mean either 
the day that is six months after the day that includes the transfer time or any later day 
that the Minister accepts, on joint application by the funds, An example of a case in 
which the Minister might accept such an application would be one in which the Min- 
ister has already decided to accept a late filing of the funds’ returns of income for the 
taxation year that includes the qualifying exchange. 


In certain cases, mutual funds that have elected to treat a transfer as a qualifying 
exchange may wish to amend, or even revoke, their election, New subsection 
132.2(7) allows the funds to do this, on joint application and with the permission of 
the Minister. 


New subsections 132.2(6) and (7), and the amended definition “qualifying exchange” 
in subsection 132.2(1), apply to qualifying exchanges that take place after June 1994, 
except that, in applying the amended definition before December 20, 2007, the defi- 
nition is to be read as though it did not contain the phrase “(other than a SIFT wind- 
up corporation)”. 

Definitions [proposed s. 132.2]: “acquisition time” — 132.2(2)(c); “affili- 
ated” — 251.1; “amount” — 248(1);. “capital gain” — 39(1)(a), 248(1); “cost 
amount” — 248(1); “depreciable property” — 13(21), 248(1); “depreciables acquisi- 
tion time” — 132.2(2)(g); “depreciables disposition time” — 132.2(2)(e); “disposi- 
tion” — 248(1); “farm loss” —111(8), 248(1); “first intervening time’? — 
132.2(2)(b); “first post-exchange year” — 132.2(1); “funds” — 132.2(1)“qualifying 
exchange”; “limited partnership loss” —96(2.1), 248(1); “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “mutual fund corporation” — 131(8), 248(1); 
“mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 
248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); “person”, “pre- 
scribed”, “property” — 248(1); “qualifying exchange” — 132.2(1); “regulation” — 
248(1); “restricted farm loss’ — 31(1.1), 248(1); “SIFT wind-up corporation” — 
248(1); “second intervening time’ — 132.2(2)(f); “share” — 132.2(1), 248(1); “taxa- 
ble income” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “transfer 
time”, “transferee”, “transferor” — 132.2(1)“qualifying exchange”; “undepreciated 
capital cost” —— 13(21), 248(1). 


Proposed Addition and Repeal — 132.2(3)(j.1) 


(.1) if shares of the transferor have been disposed of by a tax- 
payer to the transferor in exchange for units of the transferee 
within 60 days after the transfer time, for the purposes of ap- 
plying section 116 in respect of the disposition, the shares are 
deemed to be excluded property of the taxpayer; 
Application: The October 31, 2011 draft legislation, subsec. 38(4), will add para. 
132.2(3)§.1), applicable for qualifying exchanges that occurred after June 1994 and 
before 1999, 


Technical Notes: See under 132.2(3)(0), (p) below. 


Proposed Addition — 132.2(3)(0), (p) 


(o) if shares of the transferor have been disposed of by a tax- 
payer to the transferor in exchange for units of the transferee 
within 60 days after the transfer time, for the purposes of ap- 
plying section 116 in respect of the disposition, the shares are 
deemed to be excluded property of the taxpayer; and 


Income Tax Act, Part I 


cluded property. Proposed subsection 132.2(3) is a to ensure hat a 2 gain 
eee | is not subject to section 116. : 


the purposes of applying section 218.3 i in respect 01 
ange, the payment or crediting of the units to the taxpay 
the transferor is deemed not to be an assessable distributio 
cation: The October 31, 2011 draft legislation, subsec. 38(1), will add f 


(0) and (p), para. (0) applicable to qualifying ¢ changes. that oc 
para. 2 ©) pei to qualitying exchanges that occur after aes 


sf feree mutual fund in the course of a qualifying sichange, Part XII1.2 may app! 
to impose a 15% tax. In general, Part XIIJ.2 will apply only if the units or share 
the transferor are listed on a designated (or for certain earlier periods, prescril J 
stock exchange and their value is primarily attributable to real property in Canada, 
Canadian resource property or timber resource property. If the shares or units meet 
those conditions, a 15% tax will apply to any amount that is paid or credited to a non- 
resident investor that is not otherwise subject to tax under Part I or Part XIIL2. Pro- 
posed subsection 132.2(3) is amended to ensure that a qualifying exchange is not — 
subject to Part XIIL.2. : 


It is intended that these amendments be co-ordinated with the proposed changes t to 
section 132.2 contained in draft legislation released on July 16, 2010. 


The amendment to eliminate section 116 reporting and withholdings ee 
applies to qualifying exchanges that occur after June 1994. The amendment to elimi- 
nate the requirement for Part XIII.2 tax on the distribution of units to the non-resi- — 
dent investor applies after 2004. ioe 


Letter from Dept. of Finance, Feb. 14, 2006: 
Mr. Stephen S. Ruby, Davies Ward Phillips & Vineberg LLP, Foie: ON 
Dear Mr. Ruby: 


Tam. writing in response to your letter of January 31, 2006 requodine that we secon 
mend several technical amendments to the mutual fund merger rules in section 132. Z 
of the Income Tax Act (the “Act”). These rules are already the subject of extensive 
proposed amendments, and all section references in this letter refer to the proposed 
legislation released in draft on July 18, 2005. 


1. Timing 


You note that there appears to be an inconsistency in ae time periods reo e in 
the definition of “qualifying exchange” in subsection 132.2(1) and in the preamble of 
paragraph 132.2(3)(g). The definition of “qualifying exchange” requires that all or 
substantially all of the shares or units of the Transferor [As defined in section 132.2 
of the Act.] be disposed of to the Transferor within 60 days after the “transfer time”, 
which is defined to be the time when all or substantially all of the property of the 
Transferor is transferred to the Transferee [As defined in section 132.2 of the Act.]. 
The preamble to paragraph 132.2(3)(g) requires that the exchange of shares or units 
of the Transferor back to the Transferor in exchange for units of the Transferee occur — 
on a tax-deferred basis only if the exchange takes place within 60 days after the day — 
that includes the transfer time. 


You have requested that the Act be amended to clarify that the two 60-day periods 
start at the same time. We note that the time period in paragraph 132,2(3)(f) also 
refers to an event within 60 days after the day that includes the transfer time. We can 
confirm that in both instances it was not intended by the addition of the words “the 
day that includes” to refer to a commencement date on the day following the day that — 
includes the transfer time; rather it has always been intended that the commencement 
date be the day that includes the transfer time. : 


To clarify that all of the references to a 60-day period i in section 132.2 are intended to 
refer to the same time period, and that the period is to commence on the day that 
includes the transfer time, we intend to recommend to the Minister of Finance that 
the references to “the day that includes” in paragraphs 132.2(3)(f) and (g) be deleted. — 
[This was done in the version released on July 16, 2010 — ed.] We wil! also recom- 
mend that these changes be applicable to qualifying exchanges that occur after 
1998 — the date that the proposed amendments that include the addition of the words 
“the day that includes” are proposed to come into effect. 


2. Application of Section 116 


You have noted that there is a concern that where a Transferor acquires its own | 
shares or units in exchange for units of a Transferee in the course of a qualifying 
exchange, section 116 of the Act may apply to impose a reporting and withholding | 
obligation. Section 116 generally applies when a non-resident person disposes « of tax- 
able Canadian property that is not excluded property. If the Transferor is a mutual _ 
fund trust or a mutual fund corporation at the time of the exchange by a non-resident 
unitholder or shareholder of the Transferor, the shares or units of the ‘Transferor that — 
the unitholder disposes of will generally not be taxable Canadian’ property at that 
time and therefore section 116 would not be applicable. However, your concern 
arises because paragraph 132.2(3)(n) deems the Transferor not to be a mutual fund 
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ition or a mutual fund trust, as 
the tr soapmephe toa: 


that the Act be 
men -day period and_ 
Transferor for units of the Trans- 
fying exchange is not subject to sec- 
J oe ip 7 


Definitions [existing s. 132.2]: “acquisition time” — 132.2(1)(a); “cost amount” — 
248(1); “depreciable property” — 13(21), 248(1); “farm loss” — 111(8), 248(1); “lim- 
ited partnership loss” — 96(2.1)(e), 248(1); “Minister” — 248(1); “mutual fund corpo- 
ration” — 131(8), 248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q), 248(1); “net 
capital loss”, “non-capital loss” — 111(8), 248(1); “proceeds of disposition’ — 54; 
“prescribed”, “property” — 248(1); “qualifying exchange” —132.2(2);, “regula- 
tion” — 248(1); “restricted. farm loss” — 31, 248(1), “SIFT wind-up corporation” — 
248(1); “share” — 132.2(2); “taxable income” — 2(2), 248(1); “taxation year’ — 
132.2(1)(b), 249; “transfer time” — 132.2(2)“qualifying exchange”; “undepreciated 
capital cost” — 13(21), 248(1). 


Non-Resident-Owned Investment Corporations 


133. (1) Computation of income — In computing the income of 
a non-resident-owned investment corporation for a taxation year, 


(a) no deduction may be made in respect of interest on its bonds, 
debentures, securities or other indebtedness, and 


(b) no deduction may be made under subsection 65(1), 
and its income and taxable income shall be computed as if 
(c) the only taxable capital gains and allowable capital losses 


referred to in paragraph 3(b) were from dispositions of taxable 
‘Canadian property, 

(d) any taxable capital gain or allowable capital loss of the cor- 
poration were an amount equal to twice the amount thereof oth- 
erwise determined, and 


(e) subsection 83(2) were read without reference to paragraph 
83(2)(b). 


Related Provisions: 104(10) — Where dividends and interest paid to trust for non- 
residents; 104(11) — Dividend received from NRO; 134 — NRO not a Canadian cor- 
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poration etc.; 134.2 Choice of taxation year-end on revocation of election to be 
NRO; 186.1(b) — NRO not subject to Part IV tax; 212(9)(a) — Dividends received by 
trust. from. NRO —no withholding tax;Canada-U.S. Tax Treaty:Art. XXIX:6(b) — 


Treaty provisions inapplicable to NRO. 


History: Para. 133(1)(c) amended by 2001, c. 17, subsec, 131(1), applicable after Oc- 
tober 1, 1996. The para. formerly read: 


(c) the only taxable capital gains and allowable capital losses referred to in para- 
graph 3(c) were taxable capital gains and allowable capital losses from: disposi- 
tions of taxable Canadian property or property that would be taxable Canadian 
property if at no time in the year the corporation had been resident in Canada, 


Para. 133(1)(d) amended by the said c. 17, subsec. 131(2), to replace the expression 
“4/3, of? with the word “twice”, applicable to taxation years that end after February 27, 
2000 except that, for a taxation year of a corporation that includes February 28, 2000 or 
October 17, 2000; or began after February 28, 2000 and ended before October 17, 
2000, the word “twice’ shall be read as “the fraction that is the reciprocal of the frac- 
tion in para. 38(a), as amended by 2001, ¢. 17, that applies to the taxpayer for the year, 
multiplied by”. 


Regulations: 502 (annual certificate of changes of ownership of shates and debt). 


(2) Non-resident-owned investment corporations — In 
computing the taxable income of a non-resident-owned investment 
corporation for a taxation year, no deduction may be made from its 
income for the year, except 


(a) interest received in the year from other non-fesident-owned 
investment corporations; 


(b) taxes paid to the government of a country other than Canada 
in respect of any part of the income of the corporation for the 
year derived from sources therein; and 


(c) net capital losses as provided for by section 111. 
Related Provisions: 88(2)(a) — Winding-up of Canadian corporation. 


(3) Special tax rate — The tax payable under this Part by a cor- 
poration for a taxation year when it was a non-resident-owned in- 
vestment corporation is an amount equal to 25% of its taxable in- 
come for the year. 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 157(3)(d) — 
Instalments payable by NRO. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


(4) No deduction for foreign taxes — No deduction from. the 
tax payable. under this Part by a non-resident-owned, investment 
corporation may be made under section 124 or in respect of taxes 
paid to the government of a country other than Canada. 

Related Provisions: 88(2)(a)(iv) — Winding-up of Canadian corporation; 111 — 
Losses: deductible; 115 Non-residents’ ‘taxable. income; 133(8) — Non-resident- 
owned investment corporation. 


(5) [Repealed under former Act] 


(6) Allowable refund to non-resident-owned investment 
corporations — If the return of a non-resident-owned investment 
corporation’s income for a taxation year has been made within 3 
years from the end of the year, the Minister 


(a) may, om sending the notice of assessment for the year, refund 
without application its allowable refund for the year; and 


(b) shall, with all due dispatch, make that allowable refund after 
sending the notice of assessment if an application for it has been 
made in writing by the corporation within the period within 
which the Minister would be allowed under subsection 152(4) to 
assess tax payable by the corporation for the year if that subsec- 
tion were read without reference. to paragraph 152(4)(a). 
Related Provisions: °88(2)(a) — Winding-up' of Canadian. corporation; 133(7) — 
Application to. other liability; 133(7.01), (7.02) — Interest, 134.1 — Transitional rule 
re elimination of NROs; 152(1) — Assessment of refund; 157(3) — Reduction in in- 
stalment obligations to reflect allowable refund; 160.1 — Where excess refunded; 
244(14), (14.1) — Date when notice sent. 
History: Paras. 133(6)(a) and (b) amended by 2010, c. 25, s. 32, in force on December 
15,2010. They formerly read: 
(a) may, on mailing the notice of assessment for the year, refund without appli- 
cation therefor its allowable refund for the year, and 
(b) shall, with all due dispatch, make that allowable refund after mailing the no- 
tice of assessment if an application for it has been made in writing by the corpo- 
ration within the period within which the Minister would be allowed under sub- 
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section 152(4) to assess tax payable by the corporation for the year if that 
subsection were read without reference to paragraph 152(4)(a). 


Para. 133(6)(b) amended by 1998, c. 19, s. 160, applicable after April 27, 1989. Para. 
133(6)(b) formerly read: 


(b) shall, with all due dispatch, make such a refund after mailing the notice of 
assessment if application therefor has been made in writing by the corporation 
within the period determined under paragraph 152(4)(b) or (c), as the case may 
be, within which the Minister may reassess tax payable by the corporation for the 
year. 
Selected Cases [subsec. 133(6)]: The Great Atlantic & Pacific Tea Co. Ltd. v. R., 
[1979] C.T.C. 509 (SCC) (Refund not available when dividend paid prior to end of 
taxation year). 


(7) Application to other liability — Instead of making a refund 
that might otherwise be made under subsection (6), the Minister 
may, where the taxpayer is liable or about to become liable to make 
any payment under this Act, apply the amount that would otherwise 
be refunded to that other liability and notify the taxpayer of that 
action. 


Related Provisions: 88(2)(a)— Winding-up of Canadian corporation; 134.1 — 
Transitional rule re elimination of NROs. 


(7.01) Interest on allowable refund — Where an allowable re- 
fund for a taxation year is paid to, or applied to a liability of, a non- 
resident-owned investment corporation, the Minister shall pay or 
apply interest on the refund at the prescribed rate for the period be- 
ginning on the day that is the later of 


(a) the day that is 120 days after the end of the year, and 


(b) the day that is 30 days after the day on which the corpora- 
tion’s return of income under this Part for the year was: filed 
under section 150, unless the return was filed on or before the 
day on or before which it was required to be filed, 


and ending on the day the refund is paid or applied. 


Related Provisions: 133(7.02) — Where excess interest paid; 134.1 — Transitional 
rule re elimination of NROs; 161.1 — Offset of refund interest against arrears interest. 


History: Para. 133(7.01) amended by 2003, c. 15, s. 114, applicable to taxation years 
that end after June 2003. It formerly read: 


(b) the day on which the corporation’s return of income under this Part for the 
year was filed under section 150, unless the return was filed on or before the day 
on or before which it was required to be filed, 


Subsec. 133(7.01) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 78, applicable to 
allowable refunds paid or applied with respect to taxation years beginning after 1991. 


Regulations: 4301(b) (prescribed rate of interest). 


(7.02) Excess interest on allowable refund — Where at any 
particular time interest has been paid to, or applied to a liability of, 
a corporation under subsection (7.01) in respect of an allowable re- 
fund and it is determined at a subsequent time that the allowable 
refund was less than that in respect of which interest was so paid or 
applied, 


(a) the amount by which the interest that was so paid or applied 
exceeds the interest, if any, computed in respect of the amount 
that is determined at the subsequent time to be the allowable re- 
fund shall be deemed to be an amount (in this subsection re- 
ferred to as the “amount payable”) that became payable under 
this Part by the corporation at the particular time; 


(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the amount payable, computed from the 
particular time to the day of payment; and 


(c) the Minister may at any time assess the corporation in re- 
spect of the amount payable and, where the Minister makes such 
an assessment, the provisions of Divisions I and J apply, with 
such modifications as the circumstances require, in respect of 
the assessment as though it had been made under section 152. 
Related Provisions: 20(1)(1l) — Deduction on repayment of interest; 161.1 — Off- 


set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: Subsec. 133(7.02) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 78, applica- 
ble to allowable refunds paid or applied with respect to taxation years beginning after 
LOOT 


Regulations: 4301(a) (prescribed rate of interest). 
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(7.1) Election re capital gains dividend — Where at any par- 

ticular time after 1971 a dividend has become payable by a non- 
resident-owned investment corporation to shareholders of any class" 
of shares of its capital stock, if the corporation so elects in respect 
of the full amount of the dividend, in prescribed manner and pre- 
scribed form and at or before the particular time or the first day on 
which any part of the dividend was paid if that day is earlier than 
the particular time, the following rules apply: | 


(a) the dividend shall be deemed to be a capital gains dividend to. | 
the extent that it does not exceed the corporation’s capital gains 
dividend account immediately before the particular time; and | | 


(b) any amount received by another non-resident-owned invest- 
ment corporation in a taxation year as, on account or in lieu of | 
payment of, or in satisfaction of the capital gains dividend shall - 
not be included in computing its income for the year. 
Related Provisions: 83(2) — Capital dividends; 84(7) — When dividend payable; 
88(2)(b)(i) — Winding-up of Canadian corporation; 133(7.2)— Simultaneous divi- 
dends, 133(7.3) — Application of subsecs. 131(1.1)-(1.4); 133(8) — Canadian pro- 
perty; 133(8) — Capital gains dividend account; 133(8) — Taxable dividend; 134.1 — 
Transitional rule re elimination of NROs; 212(2)— No withholding tax on capital 
gains dividends paid to non-residents. 


Regulations: 2105 (prescribed manner of making election). 
Interpretation Bulletins: IT-149R4: Winding-up dividend. 


Forms: RC257: Request for an information return program account (RZ); T5: State- 
ment of investment income; T5 Summ: Return of investment income; T2063: Election 
in respect of a capital gains dividend under subsection 133(7.1). 


(7.2) Simultaneous dividends — Where a dividend becomes 
payable at the same time on more than one class of shares of the 
capital stock of a non-resident-owned investment corporation, for 
the purposes of subsection (7.1), the dividend on any such class of 
shares shall be deemed to become payable at a different time than 
the dividend on the other class or classes of shares and to become 
payable in the order designated 


(a) by the corporation on or before the day on or before which 
the election described in subsection (7.1) is required to be filed; 
or 


(b) in any other case, by the Minister. 


Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 89(3) — Si- 
multaneous dividends. 


(7.3) Application of subsecs. 131(1.1) to (1.4) — Where at 
any particular time a non-resident-owned investment corporation 
paid a dividend to its shareholders and subsection (7.1) would have 
applied to the dividend except that the corporation did not make an 
election under that subsection on or before the day on or before 
which it was required by that subsection to be made, subsections 
131(1.1) to (1.4) apply with such modifications as the circum- 
stances require. 


(8) Definitions — In this section, 


“allowable refund”? of a non-resident-owned investment corpora- 
tion for a taxation year means the total of amounts each of which is 
an amount in respect of a taxable dividend paid by the corporation 
in the year on a share of its capital stock, determined by the formula 


A 

—=xC 

B 
where 


A is the corporation’s allowable refundable tax on hand immedi- 
ately before the dividend was paid, 


B is the greater of the amount of the dividend so paid and the cor- 
poration’s cumulative taxable income immediately before the 
dividend was paid, and 


C is the amount of the dividend so paid; 


“Canadian property” means 
(a) taxable Canadian property, and 


(b) any other property not being foreign property within the 
meaning assigned by section 206; 
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| History: Para. (a) of the definition “Canadian property” in subsec. 133(8) amended by 
2001, c. 17, subsec. 131(3), applicable after October 1, 1996. The para. formerly read: 


(a) property of a corporation that would be taxable Canadian property if at no 
time in the year the corporation had been resident in Canada, and 


“capital gains dividend account” of a non-resident-owned invest- 
ment corporation at any. particular time, means the amount deter- 
mined by the formula 


A-B 
where 


_A is the total of the following amounts in respect of the period 
: commencing January 1, 1972 and ending immediately after the 
corporation’s last taxation year ending before the particular 
time: 
(a) the corporation’s capital gains for taxation years ending 
in the period from dispositions in the period of Canadian pro- 
perty or shares of another non-resident-owned investment 
corporation, and 


(b) amounts received by the corporation in the period as, on 
account or in lieu of payment of, or in satisfaction of capital 
gains dividends from other non-resident-owned investment 
corporations, and 


B is the total of the following amounts in respect of the period re- 
ferred to in the description of A: 


(a) the corporation’s capital losses for taxation years ending 
in the period from dispositions in the period of Canadian pro- 
perty or shares of another non-resident-owned investment 
corporation, 


(b) all capital gains dividends that became payable by the 
corporation before the particular time, and 


(c) the amount determined by the formula 


0.25 x (M—N) 
where 


M is the total of the corporation’s capital gains for taxation 
years ending in the period from dispositions in the period 
of taxable Canadian property, and 


N is the total of the corporation’s capital losses for the taxa- 
tion years ending in the period from dispositions in the 
period of property of the kinds referred to in the descrip- 
tion of M; 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation, 134.1 — 


Transitional rule re elimination of NROs; 257 — Formula cannot calculate to less than 
zero. 

History: The description of M in para. (c) of the description of B in the definition 
“capital gains dividend account” in subsec. 133(8) amended by 2001, c. 17, subsec. 
131(4), applicable after October 1, 1996. The description formerly read: 

M is the total of the corporation’s capital gains for taxation years ending in the 
period from dispositions in the period of taxable Canadian property or pro- 
perty that would be taxable Canadian property if at no time in the period the 
corporation had been resident in Canada, and 


“increase in capital’ in respect of a corporation means a transac- 
tion (other than a transaction carried out pursuant to an agreement 
in writing made before February 28, 2000, referred to in this defini- 
tion as a “specified transaction”) in the course of which the corpora- 
tion issues additional shares of its capital stock or incurs indebted- 
ness, if the transaction has the effect of increasing the total of 

(a) the corporation’s liabilities, and 

(b) the fair market value of all the shares of its capital stock 
to an amount that is substantially greater than that total would have 
been on February 27, 2000 if all specified transactions had been 
carried out immediately before that day; 
History: The definition “increase in capital” added to subsec. 133(8) by 2001, c. 17, 
subsec. 131(6), applicable after February 27, 2000. 


‘“non-resident-owned investment corporation”? means a corpora- 
tion incorporated in Canada that, throughout the whole of the period 
commencing on the later of June 18, 1971 and the day on which it 
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S. 133(8) non 


was incorporated and ending on the last day of the taxation year in 
respect of which the expression is being applied, complied with the 
following conditions: 


(a) all of its issued shares and all of its bonds, debentures and 
other funded indebtedness were 


(i) beneficially owned by non-resident persons (other than 
any foreign affiliate of a taxpayer resident in Canada), 


(ii) owned by trustees for the benefit of non-resident persons 
or their unborn issue, or 


(iii) owned by a non-resident-owned investment corporation, 
all of the issued shares of which and all of the bonds, deben- 
tures and other funded indebtedness of which were benefi- 
cially owned by non-resident persons or owned by trustees 
for the benefit of non-resident persons or their unborn issue, 
or by two or more such corporations, 


(b) its income for each taxation year ending in the period was 
derived from 


(i) ownership of, or trading or dealing in, bonds, shares, de- 
bentures, mortgages, hypothecary claims, bills, notes or other 
similar property or any interest therein, 


roposed Amendment — 133(8)“non-resident- 
ed investment corporation”(b)(i) 

raft legislation (Part 2 — bijuralism), subsec. 

the definition “non-resident-owned investment 


a> 


” for 


(ii) lending money with or without security, 


(iii) rents, hire of chattels, charterparty fees or remunerations, 
annuities, royalties, interest or dividends, 


(iv) estates or trusts, or 
(v) disposition of capital property, 
(c) not more than 10% of its gross revenue for each taxation year 


ending in the period was derived from rents, hire of chattels, 
charterparty fees or charterparty remunerations, 


(d) its principal business in each taxation year ending in the pe- 
riod was not 


(i) the making of loans, or 


(ii) trading or dealing in bonds, shares, debentures, mort- 
gages, hypothecary claims, bills, notes or other similar pro- 
perty or any interest therein, 


(e) it has, on or before the earlier of February 27, 2000 and the 
day that is 90 days after the beginning of its first taxation year 
that begins after 1971, elected in prescribed manner to be taxed 
under this section, and 


(f) it has not, before the end of the last taxation year in the pe- 
riod, revoked in prescribed manner its election, 


except that 


(g) a new corporation (within the meaning assigned by section 
87) formed as a result of an amalgamation after June 18, 1971 of 
two or more predecessor’ corporations is not a non-resident- 
owned investment corporation unless, each of the predecessor 
corporations was, immediately before the amalgamation, a non- 
resident-owned investment corporation, 


(h) where a corporation is a new corporation described in. para- 
graph (g), and each of the predecessor corporations elected in a 
timely manner under paragraph (e), paragraph (e) shall be read, 
in its application to the new corporation, without reference to the 
words “the earlier of February 27, 2000 and”, and 


(i) subject to section 134.1, a corporation is nota non-resident- 
owned investment corporation in any taxation year that ends af- 
ter the earlier of, 


(i) the first time, if any, after February 27, 2000 at which the 
corporation effects an increase in-capital, and 


1083 


S. 133(8) non 


(11) the corporation’s ssh taxation year that begins before 
2003; 
Related Provisions: 108(1) 2 “extluded property”; 134.1 — Election to remain 
NRO for one more year for certain purposes; 134.2 — Choice of taxation year-end on 
revocation of election to be NRO; 248(1)“non-resident-owned investment corpora- 
tion” — Definition applies to entire Act. 


History: The portion of the definition “non-resident-owned investment corporation” in 
subsec. 133(8) after para. (d) amended by 2001, c. 17, subsec. 131(5), applicable after 
February 27, 2000. The portion formerly read; 


(e) it has, not later than 90 days after the commencement of its first taxation 
year commencing after 1971, elected in prescribed manner to be taxed under 
this section, and 


(f) it has not, before the end of the last taxation year in the period, revoked in 
prescribed manner the election so made by it, 


except that in no case shall a new corporation (within the meaning assigned by 
section 87) formed as a result of an amalgamation after June 18, 1971 of two or 
more predecessor corporations be regarded as a non-resident-owned investment 
corporation unless each of the predecessor corporations was, immediately before 
the amalgamation, a non-resident-owned investment corporation; 


Subpara. (b)(i) of the definition amended by the said c. 17, subsec. 215(1), in force 
June 14, 2001. The subpara. formerly read: 


(i) ownership of or trading or dealing in bonds, shares, debentures, mortgages, 
bills, notes or other similar property or any interest therein, 


Subpara. (d)(ii) of the definition amended by the said c. 17, subsec. 215(2), to add the 
words “hypothecary claims”, in force June 14, 2001. 


Regulations: 500, 501 (prescribed manner of making and revoking election). 

1.T. Application Rules: 59(2) (application of conditions in para. (a) during 1972-75). 
Interpretation Bulletins: IT-290: NRO investment corporations — meaning of prin- 
cipal business (archived); IT-465R: Non-resident beneficiaries of trusts. 


Advance Tax Rulings: ATR-43: Utilization of a non-resident-owned investment 
corporation as a holding corporation. 


“taxable dividend” does not include a capital gains dividend. 


Selected Cases [subsec. 133(8)]: Banner Pharmacaps NRO Ltd. v. R., [2003] 3 
C.T.C. 2022 (TCC) (NRO status remained where no revocation of election). 


(9) Definitions — In the definition “allowable refund” in subsec- 
tion (8), 


“allowable refundable tax on hand” of a corporation at any par- 
ticular time means the amount determined by the formula 


(A+B+C)-(D+E+F) 
where 


A. is the total of all amounts each of which is an amount in respect 
of any taxation year commencing after 1971 and ending before 
the particular time, equal to the tax under this Part payable by 
the corporation for the year, 


Bis an amount equal to 15% of the amount determined for B in 
the definition “cumulative taxable income” in this subsection in 
respect of the corporation, 


C_ where the corporation’s 1972 taxation. year commenced before 
1972, is an amount equal to 10% of the amount that would be 
determined for C in the definition “cumulative taxable income” 
in this subsection if the reference in the description of C in that 
definition to “the 1972 taxation year or any taxation year com- 
mencing after 1971 and ending before the particular time” were 
read as a reference to “the 1972 taxation year”, 


D is the total of all amounts each of which is an amount, in respect 
of the 1972 taxation year or any taxation year commencing after 
1971 and ending before the particular time, determined by the 
formula 


0.25 x [L—-(M+N)] 


where 
L is the total of the corporation’s taxable capital gains for the 
year from dispositions after 1971 of property described in 


paragraph (1)(c), computed in accordance with the assump- 
tion set out in paragraph (1)(d), 


M is the total of the corporation’s allowable capital losses for 
the year from dispositions after 1971 of property described in 
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paragraph (1)(c), computed in accordance fis the same as- 
sumption, and 


N is the amount deductible from the corporation’s income for 
the year by virtue of paragraph (2)(c), | 
E is the total of all amounts each of which is an amount equal to /; 
of any amount paid or credited by the corporation after the com- 
mencement of its 1972 taxation year and before the particular 
time, as, on account or in lieu of payment of, or in satisfaction of 
interest, and 


F is the total of all amounts each of which is an amount in respect 
of any taxable dividend paid by the corporation on a share of its 
capital stock before the particular time and after the commence- 
ment of its first taxation year commencing after 1971, equal to 
the amount in respect of the dividend determined under the defi- 
nition “allowable refund” in subsection (8); 

Related Provisions: 88(2)(a) — Winding-up of Canadian corporation; 87(2)(cc) — 

Amalgamation — non-resident-owned investment corporation; 134.1 — Transitional 

rule re elimination of NROs; 257 — Formula cannot calculate to less than zero. 


“cumulative taxable income” of a corporation at any particular 
time means the amount determined by the formula 


(A+B)-(C+D+E) 
where 


A is the total of the corporation’s taxable incomes for taxation 
years commencing after 1971 and ending before the particular 
time, 


B_ where the corporation’s 1972 taxation year commenced before 
1972, is the amount determined by the formula 


L-(M+N) 
where 
L is the corporation’s taxable income for its 1972 taxation year, 


M is the total of all amounts received by the corporation as de- 
scribed in paragraph 196(4)(b), and 


N is the lesser of the amount determined under paragraph 
196(4)(e) in respect of the corporation and the amount, if 
any, by which the total of amounts determined under 
paragraphs 196(4)(d) to (f) in respect of the corporation ex- 
ceeds the total of amounts determined under paragraphs 
196(4)(a) to (c) in respect of the corporation, 


C is the total of all amounts each of which is an amount, in respect 
of the 1972 taxation year or any taxation year commencing after 
1971 and ending before the particular time, determined by the 
formula 


P—(Q+R) 
where 


P is the total of the corporation’s taxable capital gains for the 
year from dispositions after 1971 of property described in 
paragraph (1)(c), computed in accordance with the assumiy 
tion set out in paragraph (1)(d), 2 


Q is the total of the corporation’s allowable capital losses for 
the year from dispositions after 1971 of property described in 
paragraph (1)(c), computed in accordance with the same as- 
sumption, and 


R_ is the amount deductible from the corporation's S income for 
the year by virtue of paragraph (2)(c), 


D is the total of all amounts each of which is an amount equal to 4/3 
of any amount paid or credited by the corporation, after the com- 
mencement of its 1972 taxation year and before the particular 
time, as, on account or in lieu of payment of, or in satisfaction of 
interest, and 


E is the total of all amounts each of which is the amount of any 
taxable dividend paid by the corporation on.a share of its capital 
stock before the particular time and after the commencement of 
its first taxation year commencing after 1971. 
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Related Provisions: 88(2)(a)—— Winding-up of Canadian ‘corporation; 157(3) — 
Private, mutual and non-resident-owned investment corporation; 134.1 — Transitional 
—quie re elimination of NROs; 257 — Formula cannot calculate'to less than zero. 


_ Selected Cases [subsec. 133(9)]: The Great Atlantic & Pacific Tea Co. Ltd. v. R., 
[1979] C.T.C. 509 (SCC) igen not available when dividend paid prior to end of 
taxation year). 


Definitions [s. 133]: “allowable capital loss” —38(b), 248(1); “allowable refund” — 

133(8); “allowable refundable tax on hand” —133(9); “amount”, “annuity”, “assess- 
ment” — 248(1); “beneficially owned” — 248(3); “Canada” — 255, “Canadian pro- 
perty” — 133(8), “capital gain” — 39(1)(a), 248(1); sgapital ' gains dividend” — 

133(7.1); “capital gains dividend account” — 133(8); “capital loss’ — 39(1)(b), 
248(1); “capital property” — 54, 248(1); “class”, “class of shares” — 248(6); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “cumulative taxable income” — 133(9); 
“dividend” 248(1); “estate” — 104(1), 248(1); “foreign affiliate” — 95(1), 248(1); 
“gross revenue” — 248(1); “incorporated in Canada” — 248(1)* ‘corporation incorpo- 
rated in Canada”; “increase in capital” — 133(8); “Minister” — 248(1); “net capital 
loss” — 11 1(8), 248(1);< “non-resident” —248(1); “non-resident-owned investment 
corporation” — 133(8), 248(1); “payable” — 84(7);, “person”, “prescribed”? — 248(1); 
“prescribed rate” — Reg. 4301, “resident in Canada” — 250; . “share”, ‘‘shareholder” — 
248(1); “taxable Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(1); 


“taxable dividend” — 133(8), 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxa- 


tion year” — 249; “taxpayer” —248(1); “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 


Regulations [s. 133]: 500-502 (prescribed manner of making and revoking elec- 
tions; certified statement required with annual return). 


134. Non-resident-owned corporation not a Canadian 
corporation, etc. — Notwithstanding any other provision of this 
Act, a non-resident-owned investment corporation that would, but 
for this section, be a Canadian corporation, taxable Canadian corpo- 
ration or private corporation shall be deemed not to be a Canadian 
corporation, taxable Canadian corporation or private corporation, as 
the case may be, except for the purposes. of section 87, subsection 
88(2) and sections 212.1 and 219. 

Definitions [s. 134]: “Canadian corporation” — 89(1), 248(1); “non-resident-owned 


investment eomporation’: — 133(8), 248(1); “private corporation”, “taxable Canadian 
corporation” — 89(1), 248(1). 


134.1 (1) NRO — transition — This section applies to a corpora- 
tion that 


(a) was a non-resident-owned investment corporation in a taxa- 
tion year; 

(b) is not a non-resident-owned investment corporation in the 
following taxation year (in this section referred to as the corpo- 
ration’s “first non-NRO year’); and 


(c) elects in writing filed with the Minister on or before the cor- 
poration’ s filing-due date for its first non-NRO year to have this 
section apply. 


Selected Cases [subsec. 134.1(1)]: CGU Holdings Canada Ltd. v. R., [2009] 3 
C.T.C. 19 (FCA) (NRO status did not continue following amalgamation). 


(2) Application — A corporation to which this’ section applies is 
deemed. to be a non-resident-owned investment corporation in its 
first non-NRO year for the purposes of applying, in respect of divi- 
dends paid on shares of its capital stock in its first non-NRO year to 
a non-resident person or a non-resident-owned investment corpora- 
tion, subsections 133(6) to (9) (other than the definition “non-resi- 
dent-owned investment corporation’? in subsection 133(8)) and sec- 
tion eu and at tax treaty. 


a any bath aty. ‘corpora 
tion d)i is deemed to be non-resident owned inves 
: ear dividends ; paic in that 


year 0 on shares of apt stock 
trust for the benefit of non-resid 


Apbucation’ The July 16, 2010 draft Jegislation (Pant 1 
amend subsec. 134.1(2) to read as above, applicable to a otborsfon'that cease oO be 
a non-resident-owned investment corporation because of a transaction or an event — 


persons or their unborn: Si Jer th 
governed NROs rewedives: hae held the shares and debt of an NRO, a dit 
refund of the former SROs ref e tax. Subs 


‘section é 
non-NRO year. Prior to the repeal of the NRO system, a trust that received a divi- 
| from distribute the amount of ihe: dividend to 


ing measure ‘relating t to the phase-out of non-reside ed investment ‘corporations 
(NROs). Section 134.1 treats a ‘corporation at has ceased to be an NRO as an NRO 

during its first non-NRO year, so that it can claim a refund of the 25% tax pai le 
an NN on dividends | aid. b: the tion, during 


: oy 
uld then allocate the of oe 


pris trust is sta in Canada as relief provided » a 134, 1 would not te 


resident persot We inlet to piscine that hia — he brought forward i in 
package of technical amendments at an early opportunity, and that as — 
have aioe for ele same Hine acatig as pecdon 134.1 of pe Act. os 


Brian Eelioweil) Diredtot, Tax Legislation Division, Tax Policy Branch 


History: S. 134.1 added by 2001, c. 17, s. 132, applicable to a ‘corporation that ceases 
to be a non- -resident-owned investment corporation because of a transaction or event 
that occurs, or a circumstance that arises, in a taxation year of the corporation that ends 
after February 27, 2000. An election under para. 134. 1(1)(c) is deemed to have been 
made in a timely manner if it is made on or before the electing corporation’s filing-due 
date for its first taxation year that ends after June 14, 2001. 


Definitions [s. 134.1]: “corporation” — 248(1), Interpretation Act 35(1); “divi- 
dend” — 248(1); “filing-due-date” — 248(1); “first non- NRO” year” — 134. TCD), 
“Minister”, “non-resident” — 248(1); “non-resident-owned investment corporation” — 
133(8), 248(1); “person” — 248(1); “revocation time” — 134.2(1)(a); “share”, “tax 
treaty” — 248(1); “taxation year” —249; “trust”? — 104(1),-248(1), (3); “writing” — 
Interpretation Act 35(1). 


134.2 (1) Revocation — This section applies to a corporation that 


(a) revokes at any time (in this section described as the “revoca- 
tion time”) its election to be taxed under section 133; 
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(b) elects to have this section apply, by filing an election in writ- — 
ing with the Minister on or before the corporation’s filing-due | 


date for the taxation year of the corporation (in this section re- 
ferred to as the “revocation year”) that would have included the 
revocation time if the corporation had not so elected; and 


(c) specifies in the election a time (in this section referred to as 
the “elected time’) that is in the revocation year and is not after 
the revocation time. 


(2) Consequences — Where 
corporation, 


(a) the corporation’s taxation year that would have included the 
elected time, if the corporation had not elected to have this sec- 
tion apply, is deemed to end immediately before the elected 
time; 

(b) a new taxation year of the corporation is deemed to begin at 
the elected time; and 


this section applies to a 


(c) notwithstanding paragraph (f) of the definition ‘“non-resi- 
dent-owned investment corporation” in subsection 133(8), the 
corporation is deemed to be a non-resident-owned investment 
corporation for the period that begins at the beginning of the 
revocation year and ends immediately before the elected time. 
History: S. 134.2 added by 2001, c. 17, s. 132, applicable to revocations made after 
February 27, 2000. An election under para. 134.2(1)(b) is deemed to have been made in 


a timely manner if it is made on or before the electing corporation’s filing-due date for 
its first taxation year that ends after June 14, 2001. 

Definitions [s. 134.2]: “corporation” — 248(1), Interpretation Act 35(1); “elected 
time” — 134.2(1)(c); “filing-due date”, “Minister” — 248(1); “non-resident-owned in- 
vestment corporation” — 133(8), 248(1); “revocation time” — 134.2(1)(a); “revocation 
year” — 134.2(1)(b); “taxation year” — 249; “writing” — Interpretation Act 35(1). 


Patronage Dividends 


135. (1) Deduction in computing income — Notwithstanding 
anything in this Part, other than subsections (1.1) to (2.1) and 
135.1(3), there may be deducted, in computing the income of a tax- 
payer for a taxation year, the total of the payments made, pursuant 
to allocations in proportion to patronage, by the taxpayer 


(a) within the year or within 12 months thereafter to the tax- 
payer’s customers of the year; and 


(b) within the year or within 12 months thereafter to the tax- 

payer’s customers of a previous year, the deduction of which 

from income of a previous taxation year was not permitted. 
Related Provisions: 20(1)(u) — Deduction from income for amount allowed under 
135(1); 87(2)(g.5) — Amalgamation — continuing corporation; 135(1.1) — No deduc- 
tion for payment not at arm’s length unless cooperative or credit union; 135(2) — Lim- 
itation — non-member customers; 135(4) — Definitions; 135(7) — Patronage dividend 
included in member’s income; 135.1(3) — Limit on deductibility for tax deferred coop- 
erative shares; 136 — Cooperative deemed not to be private corporation; 212(1)(g) — 
Non-resident withholding tax. 


History: The opening words of subsec. 135(1) amended by 2006, c. 4, to add “and 
135.1(3)”, subsec. 79(1), applicable after 2005. 


The opening words of subsec. 135(1) amended by 2005, c. 19 to add “other than sub- 
sections (1.1) to (2.1),”, subsec. 32(1), applicable in respect of payments made by a 
taxpayer after March 22, 2004. 


Selected Cases [subsec. 135(1)]: R. v. Consumers’ Co-operative Refineries Ltd., 
[1987] 2 C.T.C. 204 (FCA) (Deduction of patronage dividends allowed even though 
payments not made to all customers); Interprovincial Co-operative Ltd. y. R., [1987] 1 
C.T.C, 222 (FCTD) (Different billing procedures did not affect right to deduction by 
cooperative); Sedgewick Co-operative Association Ltd. v. R., [1984] C.T.C. 14 (FCTD) 
(Capital gain added to business income for calculation of patronage dividends). 
Regulations: 218 (information return). 

Interpretation Bulletins: See list at end of s. 135. 


Forms: T2 SCH 16: Patronage dividend deduction. 


(1.1) Limitation where non-arm’s length customer — Sub- 
section (1) applies to a payment made by a taxpayer to a customer 
with whom the taxpayer does not deal at arm’s length only if 


(a) the taxpayer is a cooperative corporation described in sub- 
section 136(2) or a credit union; or 


(b) the payment is prescribed. 
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History: Subsec. 135(1.1) added by 2005, c. 19, subsec. 32(2), applicable in respect of 
payments made by a taxpayer after March 22, 2004, except that subsec. 135(1.1) does 
not apply to the portion, if any, of a qualifying payment in respect of a taxation year 
that 


(a) can reasonably be regarded as having in commercial terms the nature of any _ 
one or more of an incentive payment, a rebate or a sales allowance; and re 


(b) would have been deductible under the Act in computing the income of the pay- | 
ing corporation for the taxation year if that portion had become payable in the 
taxation year as an incentive payment, a rebate or a sales allowance. 


Subsec. 32(5)-(8) of the said c. 19 provide: 


(5) For the purposes of subsecs. (4) and (6) [of the amending legislation — ed.], an | 
amount paid by a corporation is a qualifying payment in respect of a taxation year if — 


(a) the taxation year began before March 23, 2004, and the amount is paid pursuant 
to a resolution that was passed by the corporation’s Board of Directors before that 
date; and ; 


(b) the corporation elects, in writing filed with the Minister of National Revenue 
on or before the day that is three months after the day on which the amending 
legislation is assented to, to have this subsection apply to the payment. 


(6) If a qualifying payment in respect of a taxation year was not paid within 12 months 
after the taxation year, but is paid on or before the day that is three months after the day 
on which the amending legislation is assented to [i.e. before Aug. 14/05 — ed.], for the 
purpose of applying the amendment to the taxpayer the amount is deemed to have been 
paid on March 23, 2004. ' 


(7) If a corporation 


(a) before March 23, 2004, recorded in writing its intention to deduct under s. 135 
an amount in computing its income for a taxation year the balance-due day for 
which is before that date, " 
(b) is liable to pay an amount of tax under Part I of the Act for the taxation year 
that exceeds the amount to which it would be so liable if the Act were read without 
reference to subsec. 135(1.1), as amended, and 


(c) pays to the Receiver General that excess amount within six months after the 
amending legislation is assented to, 


the corporation is, for the purpose of determining any interest or penalty payable by it 
under the Act, deemed to have paid that excess amount on its balance-due day for the 
taxation year. 
(8) If a corporation 
(a) before March 23, 2004 recorded in writing its intention to deduct under s. 135 
an amount in computing its income for a taxation year, and 


(b) was required by Part I of the Act to pay before March 23, 2004 a part or instal- 
ment of tax that exceeds the amount it would have been so required to pay if the 
Act were read without reference to subsec. 135(1.1), as amended, 


the corporation is not liable to pay interest under subsec. 161(2), or to pay a penalty 
under s. 163.1, in respect of that excess. 


Regulations: 3200 (temporary) (prescribed payments from March 23/04 to Oct. 
28/08). 


(2) Limitation where non-member customer — If a taxpayer 
has not made allocations in proportion to patronage in respect of all 
of the taxpayer’s customers of the year, at the same rate, with ap- 
propriate differences for different types, classes, grades or qualities 
of goods, products or services, the amount that may be deducted by 
the taxpayer under subsection (1) is an amount equal to the lesser of 


(a) the total of the payments mentioned in that subsection, and 
(b) the total of 


(i) the part of the income of the taxpayer for the year attribu- 
table to business done with members, and 
(ii) the allocations in proportion to patronage made to non- 
member customers of the year. 
Related Provisions: 
135(2.1) — Carryforward. 


History: The opening words of subsec. 135(2) amended by 2005, c. 19; subsec. 32(3), 
applicable in respect of payments made by a taxpayer after March 22, 2004. The open- 
ing words formerly read: 


87(2)(g.5) — Amalgamation — continuing corporation; 


(2) Notwithstanding subsection (1), if the taxpayer has not made allocations in. 
proportion to patronage in respect of all the taxpayer’s customers of the year at 
the same rate, with appropriate differences for different types or classes of 
goods, products or services, or classes, grades or qualities thereof, the amount 
that may be deducted under subsection (1) is an amount equal to the lesser of 


Interpretation Bulletins: See list at end of s. 135. 


(2.1) Deduction carried over — Where, in a taxation year end- 
ing after 1985, all or a portion of a payment made by a taxpayer 
pursuant to an allocation in proportion to patronage to the tax- 
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payer’s customers who are members is not deductible in computing 
the taxpayer’s income for the year because of the application of 
subsection (2) (in this subsection referred to as the’ “undeducted 
amount”), there may be deducted in computing the taxpayer’s in- 
come for a subsequent taxation year, an amount equal to the lesser 
of pi 


(a) the undeducted amount, except to the extent that that amount 
was deducted in computing the taxpayer’s income for any pre- 
ceding taxation year, and . " 


(b) the amount, if any, by which 


(i) the taxpayer’s income for the subsequent taxation year 
(computed without reference to this subsection) attributable 
to business done with the taxpayer’s customers of that year 
who are members 


exceeds 


(ii) the amount deducted in computing the taxpayer’s income 
for the subsequent taxation year by virtue of subsection (1) in 
respect of payments made by the taxpayer pursuant to alloca- 
tions in proportion to patronage to the taxpayer’s customers 
of that year who are members. 


Related Provisions: 87(2)(g.5) — Amalgamation — continuing corporation. 
Interpretation Bulletins: See list at end of s. 135. 


(3) Amount to be deducted or withheld from payment to 
customer — Subject to subsection 135.1(6), a taxpayer who 
makes at any particular time in a calendar year a payment pursuant 
to an allocation. in proportion to patronage to a person who is resi- 
dent in Canada and is not exempt from tax under section 149 shall, 
notwithstanding any agreement or any law to the contrary, deduct 
or withhold from the payment an amount equal to 15% of the lesser 
of the amount of the payment and the amount, if any, by which 


(a) the total of the amount of the payment and the amounts of all 

other payments pursuant to allocations in proportion to ‘pa- 

tronage made by the taxpayer to that person in the calendar year 
and before the particular time 


exceeds 
(b) $100, 


and forthwith remit that amount to the Receiver General on behalf 
of that person on account of that person’s tax under this Part. 


Related Provisions: 87(2)(g.5) — Amalgamation — continuing corporation, 
127(6) — Investment tax credit of cooperative corporation; 135(2) — Limitation — 
non-member customers; 135(6)—— Amount of payment to customers; 135.1(6) — 
135.1(6) — Exclusion from withholding — tax deferred cooperative shares; 227(1), 
(4), (5), (8.3), (8.4), (9), (9.2), (9.4), (11), (12), (13) — Witholding taxes — administra- 
tion and enforcement; 227.1 — Liability of directors. 


History: The opening words of subsec. 135(3) amended by 2006, c. 4, subsec. 79(2), 
applicable after 2005. The opening words formerly read: 


(3) Where at any particular time in a calendar year and after 1971 a payment 
pursuant to an allocation in proportion to patronage is made by a taxpayer to a 
person who is resident in Canada and is not exempt from tax under section 149, 
the taxpayer shall, notwithstanding any agreement or any law to the contrary, 
deduct or withhold therefrom an amount equal to 15% of the lesser of the 
amount of the payment and the amount, if any, by which 


Interpretation Bulletins: See list at.end of s. 135. 


Forms: T2 SCH 16: Patronage dividend deduction; T4A: Statement of pension, retire- 
ment, annuity, and other income; RC4157: Employers’ Guide: Filing the T4A Slip and 
Summary Form. 


(4) Definitions — For the purposes of this section and section 
135.1, 


“allocation in proportion to patronage” for a taxation year means 
an amount credited by a taxpayer to a customer of that year on 
terms that the customer is entitled to or will receive payment 
thereof, computed at a rate in relation to the quantity, quality or 
value of the goods or products acquired, marketed, handled, dealt in 
or sold, or services rendered by the taxpayer from, on behalf of or 
to the customer, whether as principal or as agent of the customer or 


S. 135(5)(a) 


otherwise, with appropriate differences in the rate for different clas- 
ses, grades or qualities thereof, if 


(a) the amount was credited 
(i) within the year or within 12 months thereafter, and 


(ii) at the same rate in relation to quantity, quality or value 
aforesaid as the rate at which amounts were similarly 
credited to all other customers of that year who were mem- 
bers or to all other customers of that year, as the case may be, 
with appropriate differences aforesaid for different classes, 
grades or qualities, and 


(b) the prospect that amounts would be so credited was held out 
by the taxpayer to the taxpayer’s customers of that year who 
were members or non-member customers of that year, as the 
case may be; 
Related Provisions: 135(1) — Deduction for allocations; 212(1)(g) — Withholding 
tax on allocations to non-residents. 


Regulations: 218 (information return). 


“consumer goods or services” means goods or services the cost of 
which was not deductible by the taxpayer in computing the income 
from a business or property; 


“customer” means a customer of a taxpayer and includes a person 
who sells or delivers goods or products to the taxpayer, or for 
whom the taxpayer renders services; 


“income of the taxpayer attributable to business done with 
members” of any taxation year means that proportion of the in- 
come of the taxpayer for the year (before making any deduction 
under this section) that the value of the goods or products acquired, 
marketed, handled, dealt in or sold or services rendered by the tax- 
payer from, on behalf of, or for members, is of the total value of 
goods or products acquired, marketed, handled, dealt in or sold or 
services rendered by the taxpayer from, on behalf of, or for all cus- 
tomers during the year; 


“member” means a person who is entitled as a member or share- 
holder to full voting rights in the conduct of the affairs of the tax- 
payer (being a corporation) or of a corporation of which the tax- 
payer is a subsidiary wholly-owned corporation; 


“non-member customer” means a customer who is not a member; 


“payment” includes 


(a) the issue of a certificate of indebtedness or shares of the tax- 
payer or of a corporation of which the taxpayer is a subsidiary 
wholly-owned corporation if the taxpayer or that corporation has 
in the year or within 12 months thereafter disbursed an amount 
of money equal to the total face value of all certificates or shares 
so issued in the course of redeeming or purchasing certificates of 
indebtedness or shares of the taxpayer or that corporation previ- 
ously issued, 


(b) the application by the taxpayer of an amount to a member’s 
liability to the taxpayer (including, without restricting the gener- 
ality of the foregoing, an amount applied in fulfilment of an ob- 
ligation of the member to make a loan to the taxpayer and an 
amount applied on account of payment for shares issued to a 
member) pursuant to a by-law of the taxpayer, pursuant to statu- 
tory authority or at the request of the member, or 


(c) the amount of a payment or transfer by the taxpayer that, 
under subsection 56(2), is required to be included in computing 
the income of a member. 
History: The opening words of subsec, 135(4) amended by 2006, c. 4, subsec. 79(3), 
to add “and section 135.1”, applicable after 2005. 


Interpretation Bulletins: See list at end of s. 135. 


(5) Holding out prospect of allocations — For the purpose of 
this section a taxpayer shall be deemed to have held out the pros- 
pect that amounts would be credited to a customer of a taxation year 
by way of allocation in proportion to patronage, if 


(a) throughout the year the statute under which the taxpayer was 
incorporated or registered, its charter, articles of association or 
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by-laws or its contract with the customer held out the prospect 
that amounts would be so credited to customers who are mem- 
bers or non-member customers, as the case may be; or 


(b) prior to the commencement of the year or prior to such other 
day as may be prescribed for the class of business in which the 
taxpayer is engaged, the taxpayer has published an advertise- 
ment in prescribed form in a newspaper or newspapers of gen- 
eral circulation throughout the greater part of the area in which 
the taxpayer carried on business holding out that prospect to cus- 
tomers who are members or non-member customers, as the case 
may be, and has filed copies of the newspapers with the Minister 
before the end of the 30th day of the taxation year or within 30 
days from the prescribed day, as the case may be. 


Related Provisions: 20(1)(u) — Patronage dividends. 
Interpretation Bulletins: Sce list at end of s. 135. 


(6) Amount of payment to customer — For greater certainty, 
the amount of any payment pursuant to an allocation in proportion 
to patronage is the amount thereof determined before deducting any 
amount required by subsection (3) to be deducted or withheld from 
that payment. 

Related Provisions: 20(1)(u) — Deduction — patronage dividends; 87(2)(g.5) — 


Amalgamation — continuing corporation; 135(3)— Amount to be deducted or with- 
held from payment to customer. 


Interpretation Bulletins: See list at end of s. 135. 


(7) Payment to customer to be included in income — 
Where a payment pursuant to an allocation in proportion to pa- 
tronage (other than an allocation in respect of consumer goods or 
services) has been received by a taxpayer, the amount of the pay- 
ment shall, subject to subsection 135.1(2), be included in computing 
the recipient’s income for the taxation year in which the payment 
was received and, without restricting the generality of the forego- 
ing, where a certificate of indebtedness or a share was issued to a 
person pursuant to an allocation in proportion to patronage, the 
amount of the payment by virtue of that issuance shall be included 
in computing the recipient’s income for the taxation year in which 
the certificate or share was received and not in computing the recip- 
ient’s income for the year in which the indebtedness was subse- 
quently discharged or the share was redeemed. 

Related Provisions: 20(1)(u) — Patronage dividend deduction; 87(2)(g.5) — Amal- 
gamation — continuing corporation; 135.1(2) — Limitation on income inclusion — tax 
deferred cooperative shares; 212(1)(g) — Non-resident withholding tax. 

History: Subsec. 135(7) amended by 2006, c. 4, subsec. 79(4), to substitute “a tax- 
payer” for “the taxpayer”; to add “*, subject to subsection 135.1(2),”; and to substitute 
“by virtue of that issuance” for “by virtue of the issue thereof”, applicable after 2005. 


Interpretation Bulletins: Sce list at end of s. 135. 
Forms: RC4157: Employers’ Guide: Filing the T4A Slip and Summary Form; T2 


SCH 16: Patronage dividend deduction; T4A: Statement of pension, retirement, annu- 
ity, and other income. 


(8) Patronage dividends — For the purposes of this section, 
where 


(a) a person has sold or delivered a quantity of goods or products 
to a marketing board established by or pursuant to a law of Can- 
ada or a province, 


(b) the marketing board has sold or delivered the same quantity 
of goods or products of the same class, grade or quality to a 
taxpayer of which the person is a member, and 


(c) the taxpayer has credited that person with an amount based 
on the quantity of goods or products of that class, grade or qual- 
ity sold or delivered to it by the marketing board, 


the quantity of goods or products referred to in paragraph (c) shall 
be deemed to have been sold or delivered by that person to the tax- 
payer and to have been acquired by the taxpayer from that person. 


Definitions [s. 135]: “allocation in proportion to patronage” — 135(4); “amount” — 
248(1); “arm’s length” — 251(1); “business” — 248(1); “calendar year’ — Interpreta- 
tion Act 37(1)(a); “Canada” — 255; “consumer goods or services” — 135(4); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); ‘“‘cus- 
tomer”, “income of the taxpayer attributable”, “member” — 135(4); “Minister” — 
248(1); “non-member customer”, “payment” — 135(4); “person”, “prescribed”, “‘pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “resident in Canada” — 
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94(3)(a)(viii), 250; “share”, “subsidiary wholly-owned corporation” — 248(1); “taxa- 
tion year” — 249; “taxpayer” — 248(1). of 
Interpretation Bulletins [s. 135]: IT-362R: Patronage dividends; IT-493: Agency 
Cooperative corporations. (archived). 


Agricultural Cooperatives — Tax-deferred 
Patronage Dividends 


135.1 (1) Definitions — The following definitions apply in this 
section and section 135. 


“agricultural business” means a business, carried on in Canada, 
that consists of one or any combination of 


(a) farming (including, if the person carrying on the business is a 
corporation described in paragraph (a) of the definition “agricul- 
tural cooperative corporation’, the production, processing, stor- 
ing and wholesale marketing of the products of its members’ 
farming activities); or 

(b) the provision of goods or services (other than financial ser- 
vices) that are required for farming. 


“agricultural cooperative corporation” at any time means a 
corporation 


(a) that was incorporated or continued by or under the provisions 
of a law, of Canada or of a province, that provide for the estab- 
lishment of the corporation as a cooperative corporation or. that 
provide for the establishment of cooperative corporations; and, 


(b) that has at that time 
(i) as its principal business an agricultural business, or 
(ii) members, making up at least 75% of all members of the 
corporation, each of whom 
(A) is an agricultural cooperative corporation, or 
(B) has as their principal business a farming business. 
Related Provisions: 87(2)(s) — Amalgamation — continuing corporation. 


“allowable disposition” means a disposition by a taxpayer of a tax 
deferred cooperative share less than five years after the day on 
which the share was issued if 


(a) before the disposition, 


(i) the agricultural cooperative corporation is notified in writ- 
ing that the taxpayer has after the share was issued become 
disabled and permanently unfit for work, or terminally ill, or 


(i1) the taxpayer ceases to be a member of the agricultural 
cooperative corporation; or 


(b) the agricultural cooperative corporation is notified in writing 
that the share is held by a person on whom the share has de- 
volved as a consequence of the death of the taxpayer. 


“eligible member” of an agricultural cooperative corporation 
means a member who carries on an agricultural business and who is 


(a) an individual resident in Canada; 
(b) an agricultural cooperative corporation; 


(c) a corporation resident in Canada that carries on the business 
of farming in Canada; or 


(d) a partnership that carries on the business of farming in Can- 
ada, all of the members of which are. described ‘in any of 
paragraphs (a) to (c) or this paragraph. 


“tax deferred cooperative share” at any time means a share 


(a) issued, after 2005 and before 2016, by an agricultural coop- 
erative corporation to a person or partnership that is at the time 
the share is issued an eligible member of the agricultural cooper- 
ative corporation, pursuant to an allocation in proportion to 
patronage; — 

(b) the holder of which is not entitled to receive on the redemp- 
tion, cancellation or acquisition of the share by the agricultural 
cooperative corporation or by any person with whom the agri- 
cultural cooperative corporation does not deal at arm’s length an 
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amount that is greater than the amount that would, if this Act 
were read without reference to this section, be included under 
subsection 135(7) in computing the eligible member’s income 
for their taxation year in which the share was issued; 


(c) that has not before that time been deemed by subsection (4) 
to have been disposed of; and 


(d) that is of a class 


(i) the terms of which provide that the agricultural coopera- 
tive corporation shall not, otherwise than pursuant to an al- 
lowable disposition, redeem, acquire or cancel a share of the 
class before the day that is five years after the day on which 
the share was issued, and 


(ii) that is identified by the agricultural cooperative corpora- 
tion in prescribed form and manner as. a class of tax deferred 
cooperative shares. 


Related Provisions: 87(2)(s) — Amalgamation. 


“tax paid balance” of a taxpayer at the end of a particular taxation 
year of the taxpayer means the amount, if any, by which 


(a) the total of 


(i) the taxpayer’s tax paid balance at the end of the immedi- 
ately preceding taxation year, and 


(ii) the amount, if any, that is included in computing the tax- 
payer’s income under this Part for the particular taxation year 
because of an election described in subparagraph (2)(a)(ii), 


exceeds 


(b) the total of all amounts each of which is the taxpayer’s pro- 
ceeds of disposition of a tax deferred cooperative share that the 
taxpayer disposed of in the, particular taxation year. 


(2) Income inclusion — In computing the income of .a taxpayer 
for a particular taxation year, there shall be included under subsec- 
tion 135(7), in respect of the taxpayer’s receipt, as an eligible mem- 
ber, of tax deferred cooperative shares of an agricultural coopera- 
tive corporation in the particular taxation year, only the total of 


(a) the lesser of 


(i) the total of all amounts, in respect of the taxpayer’s re- 
ceipt in the particular taxation year of tax deferred coopera- 
tive shares, that would, if this Act were read without refer- 
ence to this section, be included under subsection 135(7) in 
computing the taxpayer’s income for the particular taxation 
year, and 


(ii) the greater of nil and the amount, if any, specified by the 
taxpayer in an election in prescribed form that is filed with 
the taxpayer’s return of income for the particular taxation 
year, and 


(b) the amount, if any, by which 


(i) the total of all amounts each of which is the taxpayer’s 
proceeds of disposition of a tax deferred cooperative share 
disposed of by the taxpayer in the particular taxation year 


exceeds 
(ii) the total of 


(A) the taxpayer’s tax paid balance at the end of the im- 
mediately preceding taxation year, and 


(B) the amount, if any, that is included in computing the 
taxpayer’s income for the particular taxation year because 
of an election described in subparagraph (a)(ii). 


Related Provisions: 87(2)(s) — Amalgamation — continuing corporation. 


(3) Deductibility limit — The amount that may be deducted under 
subsection 135(1) for a particular taxation year by an agricultural 
cooperative corporation in respect of payments, in the form of tax 
deferred cooperative shares, made pursuant to allocations in propor- 
tion to patronage shall not exceed 85% of the agricultural coopera- 
tive corporation’s income of the taxation year attributable to busi- 
ness done with members. 


(4) Deemed disposition — A taxpayer who holds a tax deferred 
cooperative share is deemed to have disposed of the share, for pro- 
ceeds of disposition equal to the amount that would, if this Act were 
read without reference to this section, have been included under 
subsection 135(7), in respect of the share, in computing the. tax- 
payer’s income for the taxation year. in which the share was issued, 
at the earliest time at which 


(a) the paid-up capital of the share is reduced otherwise than by 
way of a redemption of the share; or 


(b) the taxpayer pledges, or for civil law hypothecates, assigns 
or in any way alienates the share as security for indebtedness of 
any kind. 

Related Provisions: 135.1(5) — Reacquisition. 


(5) Reacquisition — A taxpayer who is deemed by subsection (4) 
to have disposed at any time of a tax deferred cooperative share is 
deemed to have reacquired the share, immediately after that time, at 
a cost equal to the taxpayer’s proceeds of disposition from. that 
disposition. 


(6) Exclusion froth withholding obligation — Subsection 
135(3) does not apply to a payment pursuant to an allocation in pro- 
portion to patronage that is paid by an agricultural cooperative cor- 
poration through the issuance of a tax deferred cooperative share. 


(7) Withholding on redemption — If a share that was, at the 
time it was issued, a tax deferred cooperative share of an agricul- 
tural cooperative corporation is redeemed, acquired or cancelled, by 
the agricultural cooperative corporation, or by a person or partner- 
ship with whom the agricultural cooperative corporation does not 
deal at arm’s length, the agricultural cooperative corporation or the 
person or partnership, as the case may be, shall withhold and forth- 
with remit to the Receiver General, on account of the shareholder’s 
tax liability, 15% from the amount otherwise payable ‘on the re- 
Sees acquisition or cancellation. 


Proposed Amendment — — 135.1(7) _ 


oh Withholding on redemption — A person or partienutp 


(in this subsection referred to as the “redeeming entity”) that re- 
deems, acquires or cancels a shareholder’ s share shall withhold 
and forthwith remit to the Receiver General, on account of the 


shareholder’s tax liability, 15% from the amount otherwise paya- 


ble on the redemption, acquisition or cancellation, if 


(a) the share was, at the time: it was aes 2 a tax deferred co 
operative siiare; : 


o« (b)_ the redeeming entity is Ale oa that issued the 
share, or a person or partnership with whom the — : 
_ does not deal at arm’s length; and ‘ 


sic) the shareholder is not a trust whose taxable income is ex- 
~empt from tax under this Part because of 1 paPeDy 149(1)(r) 

or (x). 

Application: The Goobe: 31, 2011 draft ee. abeee. 39(1), will oo sub- 

sec. 135.1(7) to read as above, cue ae to ee (gener = cancella- 

tions that occur after 2007. 


Technical Notes: Section 135.1 provides rules that apply in respect of agricultural 
cooperatives and their members. Subsection 135.1(7) applies a withholding require- 
ment in respect of any share that was at the time it was issued a tax deferred coopera- 
tive share of an agricultural cooperative corporation. The subsection provides that if 
the share is redeemed, acquired or cancelled by the agricultural cooperative corpora- 
tion, or by a person or partnership with whom it does not deal at arm’s length, that 
cooperative Or person or partnership must withhold and forthwith remit to the Re- 
ceiver General, on account of the shareholder’s tax liability, 15% from the amount 
otherwise payable on the redemption, acquisition or cancellation. 


Subsection 135.1(7) is amended to provide an exemption from the saibholding re- 
quirement if the amount payable on the redemption, acquisition or cancellation is to a 
trust governed by an RRSP or a RRIF that is exempt from tax under section 149. 
Because a share will only qualify as a tax deferred cooperative share if it is issued to” 
an eligible member, which does not include RRSPs or RRIFs, the withholding ¢x- 
emption is expected to be available only in the relatively unusual circumstances that 
an eligible member decides to forego” the deferred tax treatment of the shares by 
transferring them to a trust governed by an RRSP or an RRIF. 


This amendment ‘applies to ‘tax deferred cooperative shares redeemed, ‘acquired or 
cancelled after 2007. 
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Note that, because of the application of new subsection 135.1(10) (described below), 
subsection 135.1(7) does not impose a withholding requirement for amounts payable 
on the redemption, acquisition or cancellation of a share that arises as a result of an 
exchange described by paragraph 87(2)(s) or new subsection 135.1(9). For further 
information, see the commentary on new subsections 135.1(9) and (10). 


Letter from Dept. of Finance, March 4, 2008: 
Mr. Benoit Gagnon, Chief Financial Officer, Agropur coopérative 
Dear Mr. Gagnon: 


I am writing further to this Division’s letter to you of April 25, 2007, and Jocelyn 
Losiers’ subsequent discussions with members of my staff, regarding the rules relating 
to tax-deferred patronage dividends paid by agricultural cooperative corporations and, 
in particular, the obligation to withhold 15% on the redemption, acquisition or cancel- 
lation of a tax-deferred cooperative share. 


Cooperatives can distribute earnings to their members in the form of patronage divi- 
dends, which are paid in proportion to the amount of business the member has under- 
taken with the cooperative. For income tax purposes, in computing its income, a coop- 
erative may deduct such patronage dividends paid to its members, unlike regular 
dividends which are not deductible. In turn, the tax treatment of a patronage dividend 
in the hands of a cooperative member depends upon which of two separate regimes 
applies in respect of the dividend. 


The first, set out in section 135 of the Income Tax Act (Act), applies in respect of 
ordinary patronage dividends. Ordinary patronage dividends received (other than in re- 
spect of consumer goods and services) by a cooperative member must be included in 
the recipient’s income and are taxable in the year they are received. 


The second regime, set out in section 135.1 of the Act, applies in respect of tax-de- 
ferred patronage dividends. This second regime is more generous than the first in that it 
allows qualifying members of certain agricultural cooperatives to defer the inclusion of 
the patronage dividend until the subsequent redemption, cancellation or acquisition by 
the cooperative of the tax-deferred cooperative share in respect of which the dividend 
relates. 


Under the ordinary patronage dividend regime the cooperative is generally required to 
withhold and remit to the government an amount on behalf of the member’s tax liabil- 
ity in respect of the patronage dividend. However, an exemption from this withholding 
requirement is provided when an ordinary patronage dividend is made to a person who 
is exempt from tax on its taxable income under section 149 of the Act. A requirement 
to withhold taxes is also imposed under the tax-deferred patronage dividend regime at 
the time of the redemption, cancellation or acquisition by the cooperative of the tax- 
deferred cooperative share, but, as you note, a similar exemption from the withholding 
requirements is not currently provided in respect of the redemption, cancellation or 
acquisition of shares held by a person who is exempt from tax on its taxable income 
under section 149 of the Act. 


In an earlier letter to this Department, you indicated that agricultural cooperative mem- 
bers may prefer to hold their tax-deferred cooperative shares inside their RRSPs (and, I 
would gather by extension, an RRIF). To do so, these members would have to transfer 
the share to the RRSP or RRIF after having acquired it from cooperative. This is be- 
cause a share will only qualify as a tax-deferred cooperative share if it issued to an 
eligible member, which does not include RRSPs or RRIFs. As a result, | would expect 
that an RRSP would be unlikely to hold tax-deferred cooperative shares given that the 
transfer of the share to an RRSP or an RRIF would be a taxable disposition, negating 
any tax advantage of the deferral provided for by the tax-deferred patronage dividend 
rules. However, I understand from the discussions you have had with my staff that 
some members may nonetheless wish to make such a transfer to their RRSPs or RRIFs. 


You have, therefore, recommended that subsection 135.1(7) of the Act be amended to 
provide for an exemption from the obligation to withhold in respect of a redemption, 
acquisition or cancellation of a tax-deferred cooperative share when the amount is paid 
to a trust governed by an RRSP or RRIF that is exempt from tax under section 149 of 
the Act. While, as indicated above, we believe that it will be rare for this situation to 
occur, we consider the requested amendment to be consistent with the underlying pol- 
icy objective of the provision. As a result, we are prepared to recommend to the Min- 
ister of Finance that the Act be amended to provide such an exemption. Furthermore, if 
our recommendation were accepted, we would also recommend that the amendment be 
effective in respect of redemptions, cancellations and acquisitions that occur after 2007. 


While I cannot offer any assurance that our recommendation in this matter will be ac- 
cepted, I hope our statement of intent in this letter will be helpful in responding to your 
concern. 


Yours sincerely, 
Gerard Lalonde, Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: aay) — Amalgamation — continuing corporation; 227(1), 


(4), (5), (8.3), (8.4), (9), (9.2), (9.4), (LL), (12), (13) — Withholding taxes — adminis- 
tration and enforcement; srt — Liability of directors for failing to withhold. 


(8) Application of subsecs. 84(2) and (3) — Subsections 
84(2) and (3) do not apply to a tax deferred cooperative share. 


Proposed Addition — 135.1(9), (10) 


(9) Application of subsec. (10) — Subsection (10) applies in 
respect of the disposition, after September 28, 2009, by a taxpayer 
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of a tax deferred cooperative share (in this subsection and subsec 
tion (10) referred to as the “old abe of an iacialioneni absiae: 
tive corporation if 


(a) the disposition results from the acquisition, eakeltation ( 
_ redemption of the old share in the course of a eas, ©) 
the capital of the corporation; ; 


(b) in exchange for the old share the corporation issues to 10 the 
taxpayer a share (in this subsection and subsection (10) 
_ ferred to as the “new share’) that is described in all o 
° paragraphs (b) to (d) of the definition “tax deferred Bae 
tive share” in subsection (1); and 


(c) the amount of paid-up capital, and the amount, if any, that 
the taxpayer is entitled to receive on a redemption, acquisition 
or cancellation, of the new share are equal to those amounts, | 
respectively, in respect of the old share. _ 


(10) Shares issued on corporate reorganizations — If this. 
subsection applies in respect of an exchange of a taxpayer’s ol 
share for a new share, for the purposes of this section (other than 
subsection (9)), 


(a) the new share issued in exchange for the old share is 
deemed io have been issued, pursuant to an allocation in pro- 
portion to patronage, at the time the old share was issued; and 


(b) provided that no person or partnership receives at any time 
any consideration (other than the new share) in exchange for 
the old share, in applying subsections (2) and (7) the taxpayer 
is deemed to have disposed of the old share for nil proceeds. 


Related Provisions: 87(2)(s)(ii) — Meaning of “new share” and “old share” 
135.14) — Conditions for 135.1(10) to apply. 


Application: The October 31, 2011 draft legislation, subsec. 39(2), will add sub-— 
secs. 135.1(9) and (10), deemed to have come into force on September 29, 2009, 
except that in its application to an exchange of shares described by Seba 
87(2)(s)(ii), as amended, that occurs before October 31, 2011, 


(a) with respect to a new share received on the exchange that has been disposed a 
of before October 31, 2011, para. 135.1(10)(a) is to be read as follows: © : 


(a) the new share issued in exchange for the old share is deemed to have 
been issued at the time the old share was issued; and 


fe 
ey 


ret 


and 
(b) para. 135.1(10)(b) is to be read as follows: 


(b) in applying subsections (2) and (7) the taxpayer is deemed to have 
disposed of the old share for nil proceeds. 


Technical Notes: New subsection 135.1(9) sets out the conditions that must bee 
satisfied in order for new subsection 135.1(10) to apply. Under subsection 135. 1(10) 

a taxpayer will not be required to include an amount in income under subsection 
135.1(2) if, as set out in subsection 135.1(9), that taxpayer disposes of a tax deferred — 
cooperative share (referred to as the “old share”) and the following criteria are met: 


* the disposition arises as part of a reorganization of the share capital of the agri- 
cultural cooperative corporation; 


* the only consideration received by the taxpayer for the disposition of the old — 
share is a share (referred to as the “new share”) of the same agricultural coopera- 
tive corporation and the new share meets the criteria in paragraphs (b) to (d) of 
the definition “tax deferred cooperative share” in subsection 135.1(1); and 


* the amount that the taxpayer is entitled to receive on a redemption, acquisition or 
cancellation of the new share is equal to the amount that the eligible member _ S 
would have been entitled to receive on a redemption, acquisition or cancel 
of the old share. 


If the conditions in paragraph 87(2)(s) or new subsection 135.1(9) are met in a : 
of a disposition of a share by a taxpayer, then new subsection 135.1(10) ensures that 
the taxpayer is not required to include an amount in income under subsection 
135.1(2) and that, in conjunction with subsection 135.1(7), no withholding tax is re- _ 
quired in respect of the disposition. In addition, new subsection 135. 1(10) ensures — 
that the new share will be treated as a tax deferred cooperative share until such time 
as it is ultimately disposed of by the taxpayer. 


In particular, when new subsection 135.1(10) applies: 


* the new share issued in exchange for the old share is deemed to have been. ace * 
pursuant to an allocation in proportion to patronage and | at the same time 
old share was issued (in this regard, the limited application | ‘of sub 
135.1(10) does not allow for the agricultural cooperative corporation to claim ee 
deduction in respect of the issuance of the new share: this is appropriate ‘as 
corporation would have claimed a deduction on the issuance of the old share 
or — in the context of multiple reorganizations — the original bie bsieccmine cOOp- 
erative share that was first issued to the taxpayer); and Shen ae 
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¢ aph 135. 1(10)(a) s to be read (consiste at with ‘sub ) 
casce read at that fe) without refe 


| restriction that no other person or ei se at any time ; 
| ange for the old | 


)08 and April 21, 2009, and further 
g ing the rules relating to tax de- 
porporalions and, ip partic- 


lpaoveee Gatend eu the o.. redempti nh, cancellation or ee by 
pooperstive of the ty dete cooperative share i in on of which the dividend 


ge for each tax deferred cooperative share tendered for 
ation. T understand that the ae of the —— is fo simplify the share 


‘ e concluded that, under the existing tax law, cach eligible member who tenders 
ive share for cancellation unees ihe terms of the ee 


) oe we are S proad to recommend ap the Minist ‘inonee that a Ae be 
amended such that subsections 135.1(2) and (7) would not apply upon the disposition 
0 fa tax deferred cooperative share where the following conditions are met: 


ae tbe disposition arises as part ofa prone of the sical cooperative co 
a ‘poration’ s share capital, << 
’ igible member disposes 0 of all of their ee of a ede class as batt f the 
_ reorganization; D 


a the only consideration received by an eligible member i in i course of the reorgan- 

ization in exchange for the disposition of tax deferred cooperative shares issued by 
an agricultural cooperative corporation are shares of the same agricultural coopera- 
tive corporation and the shares meet the criteria in paragraphs (6) to (d) of the 
definition of tax deferred cooperative share in subsection 135.1(1); and 
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S. 136(1) 


* the: cumulative total. paid-u D capital and cumulative total amount that the eligible 
_member is entitled to receive on a eae acquisition or os of the 


ion in this matter will be ac- 
Bs in responding to bes 


Histon S. 135.1 added by 2006, c. 4, s. 80, apsieab ier after 2005, except that para. 
135.1(4)(b) does not apply to any indebtedness entered into before 2006. 


Definitions [s. 135.1]: “agricultural business”, “agricultural cooperative corpora- 
tion” — 135.1(1); “allocation in proportion to patronage” — 135(4); “allowable dispo- 
sition” — 135.1(1); “amount” — 248(1); “arm’s length” — 251(1); “attributable” — 
135(4)“income of the taxpayer attributable to business done with members”; “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “consequence” — 248(8); 
Interpretation Act 35(1); “disposition” — 248(1); “eligible 
member” — 135.1(1); “farming”, “individual” — 248(1); “member” — 135(4); “new 
share” — 87(2)(s)(ii), 135.1(9)(b); “old share” — 87(2)(s)(ii), 135.1(9); “paid-up capi- 
tal” — 89(1), 248(1); “payment” — 135(4); “person”, “prescribed” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “redeeming entity” — 135.1(7); “resident in Can- 
ada’ — 250; “security” — Interpretation Act 35(1); “share”, “shareholder” — 248(1); 

“tax deferred cooperative share”, “tax paid balance” — 135.1(1); “taxable income” — 
2(2), 248(1); “taxation year’ — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), 
(3); “writing” — Interpretation Act 35(1). 


Cooperative Corporations 


136. (1) Cooperative not private corporation — Notwith- 
standing any other provision of this Act, a cooperative corporation 
that would, but for this section, be a private corporation is deemed 
not to be a private corporation except for the purposes of sections 
15.1, 125, 125.1, 127, 127.1, 152 and 157, the definition “mark-to- 
market property” in subsection 142.2(1) and the definition “small 
business corporation” in subsection 248(1) as it applies for the pur- 
Doe of parterapD 39(1)(c). 


_ Proposed Amendment — 136(1) 


136. (1) Cooperative not private corporation — Notwith- 
standing any other provision of this Act, a cooperative corporation 
that would, if this Act were read without reference to this section, 
be a private corporation is deemed not to be a private corporation 
except for the purposes of sections 15.1, 123.4, 125, 125.1, a 
127.1, 152 and 157, the definition “mark-to-market property” i 

subsection 142.2(1) and the definition “small business on 
tion” in subsection a as it ae for the purpose of Pat 


Application: The uly 16, 2010 draft vies (Part 1 Ls eanicaty subsee 92(1), 
will amend subsec. 136(1) to read as above, applicable to 2001 e — 


Technical Notes (July 201 0): Subsection 136(1) provides that a cooperative 
corporation that would otherwise be a private corporation is treated as a private cor- 
poration for the purposes of specified provisions of the Act. The subsection is 
amended to include among those provisions section 123.4, which in effect provides 
reductions in corporate tax rates. This subsection is amended, for the 2001 and subse- 
y ears, to provide that a cooperative corporation that otherwise quali- 


ae plovides for CCPCs. 


Letter from Dept. of 
Dear. [xxx]: 


Thank you for your letter of oe 26, 2001, scaediog the puplicaioas of pro- 
posed section 123.4 of the Income Tax Act (the “Act’”) to co-operative corporations. 


If it is enacted as proposed, section 123.4 will provide both a general deduction from 
tax otherwise payable, available to most types of corporation, and a special deduction 
for Canadian-controlled private corporations (CCPCs). You have asked whether a 
co-operative corporation could also be a CCPC for the purposes of these new deduc- 
tions. You Spas two important results that follow from the answer to that ques- 


pice. heer ee 2001: : 


section 123 ee one that is not a CCPC will use ae (a). Second, a co-opera- 
tive corporation that is a CCPC may be able to use the proposed 7% deduction from 
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purposes of pipet section 123. 4. | agree, howev 
from the current version of subsection 1 |36(1) that this | 


To avoid any ‘possible confusion, we are therefore prepared recommend the addi- 
tion, to the list in subsection 136(1), of a reference to proposed section 123.4, This 
change, if approved by the Minister of Finance, would be included in a package of » : 
draft technical amendments scheduled for release in the coming months. : 
Thank you for bringing this matter to our attention, ; 


Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


Proposed Amendment — 136(1) 
Letter from Dept. of Finance, March 16, 2009: 
Ms. Gail Ellis, Corporate Treasurer, Amalgamated Dairies Limited, Summerside, P.E.1. 
Dear Ms. Ellis: 


Thank you for your correspondence of February 23, 2007 in which you recommend 


that cooperative corporations be treated as Canadian-controlled private corporations 
(CCPCs) for the purposes of the enhanced dividend tax credit under subsection 89(1) of 
the Income Tax Act (Act). I apologize for the delay of this reply. 


From a policy perspective, it is intended that cooperative corporations be permitted to 
be private corporations (and thus in some cases, CCPCs) for the purposes of subsection 
89(1). By way of background, one of the policy reasons for the enhanced dividend tax 
credit is to minimize the effect of double taxation in our existing corporate tax system. 
Under the enhanced dividend tax credit for eligible dividends, subsection 89(1) allows 
a CCPC’s income that was taxed at the full corporate income tax rate to be included in 
its general rate income pool (GRIP) at the end of a taxation year. Generally, a positive 
balance in a CCPC’s GRIP at the end of a taxation year reflects the amount available 
for eligible dividend designation by the CCPC. 


Subsection 136(1) of the Act deems a cooperative corporation not to be a private cor- 
poration, except for certain purposes, including for the purposes of the small business 
deduction. You have indicated that a cooperative corporation that is in a position to 
benefit from the small business deduction (pursuant to one of the exceptions under 
subsection 136(1)) should also be in a position to benefit from having a GRIP. 

We agree with this view and are prepared to recommend to the Minister of Finance the 
addition, to the list of exceptions in subsection 136(1), of a reference to subsection 
89(1). If our recommendation is acted upon, we anticipate that the amendments would 
be included in a future technical bill. While I cannot offer any assurance that the Min- 
ister will agree with our recommendation, I hope that this statement of our intentions is 
helpful to you. 

Yours sincerely, 


Gerard Lalonde, Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 15.1(3) — Eligible small business corporation; 89(1)“paid-up 
capital”(b) — Paid-up capital of cooperative corporation; 125 — Small business deduc- 
tion; 127(6) — Investment tax credit of cooperative corporation; 135 — Patronage div- 
idend; 137 — Deductions in computing income; 248(1) — “share” includes a share of 
a cooperative corporation. 

History: Subsec. 136(1) amended by 1998, c. 19, s. 161, applicable to taxation years 
that end after February 22, 1994. Subsec. 136(1) formerly read: 


136. (1) Notwithstanding any other provision of this Act, a cooperative corpora- 
tion that would, but for this section, be a private corporation shall be deemed not 
to be a private corporation except for the purposes of sections 15.1, 125, 125.1, 
127, 127.1, 152 and 157 and the definition ‘“‘small business corporation” in sub- 
section 248(1) as it applies for the purpose of paragraph 39(1)(c). 


Subsec. 136(1) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 112, to substitute “125, 
125.1” for “123.1, 125”, applicable after June 1988 except that in its application before 
April 28, 1989, the subsec. shall be read without the reference to s. 152. 


Interpretation Bulletins: IT-493: Agency cooperative corporations (archived). 


(2) Definition of “cooperative corporation” — In this section, 

“cooperative corporation” means a corporation that was incorpo- 
rated or continued by or under the provisions of a law, of Canada or 
of a province, that provide for the establishment of the corporation 
as a cooperative corporation or that provide for the establishment of 
cooperative corporations, for the purpose of marketing (including 
processing incident to or connected to the marketing) natural prod- 
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ucts belonging to or acquired from its members or customers, of 
purchasing supplies, equipment or household necessaries for or to 
be sold to its members or customers or of performing services 4 
its members or customers, if | 


(a) the statute by or under which it was incorporated, its charter, 
articles of association or by-laws or its contracts with its mem- 
bers or its members and customers held out the prospect that 
payments would be made to them in proportion to patronage; 


(b) none of its members (except other cooperative corporations) | 
have more than one vote in the conduct of the affairs of the cor- | 
poration; and | 


(c) at least 90% of its members are individuals, other coopera- 
tive corporations, or corporations or partnerships that carry on 
the business of farming, and at least 90% of its shares, if any, are 
be by those aadaae or oe Mes 


Wj 


tive itis or corporations or parents that carry ¢ 
the business of farming; and 


) at least 90% of its shares, if any, are held by members 
-Scribed 1 in paragraph (c) or by trusts governed by registered re 
-tirement savings plans, registered retirement income funds 
r education savings plans or TFSAs, the annuitants, 
of aiders « or subscribers under which are ess dese ibe 
that paragraph. 
Application: The July 16, 2010 draft iesistaien (Part 1 — seohhieal subsec. 92(2), 
will amend para. 136(2)(c) to read as above and add para. (d), applicable to 1998 | 
seq., except that, in its application to taxation years before 2009, para. ie i 
be read as follows: 


_ Cd) at least 90% of its shares, if any, are held by members described ‘in ‘paras 
graph (c) or by trusts governed by registered retirement savings plans, regis- 
tered retirement income funds or registered education savings plans, the annui- 

- tants or subscribers under which are members described in that paragraph. 


Technical Notes (July 2010): Subsection 136(2) sets out conditions that a cor 
ration must meet in order to be a cooperative corporation. The condition in current 
paragraph 136(2)(c) has two parts: at least 90% of its members must be individual: 
other cooperative corporations, or corporations or partnerships that carry on ‘the busi- 
ness of farming; and at least 90% of its shares, if any, must be held oy those pene \s 
or partnerships. 
The second part of this condition is modified to accommodate cases where the shan 
of a cooperative are held not only by the members themselves, but also by their regi 
tered plans (RRSPs, RRIFs, RESPs or TFSAs). If shares are held by a trust that i 
governed by such a plan, provided a member of the cooperative is the plan’ Ss 
scriber or annuitant, as the case may be, those shares will be counted in the same wa 
as if they were held by a member personally, Amended paragraph 136(2)(c) and n 
paragraph 136(2)(d), which give effect to this change, apply to the 1998 and subse 
quent taxation years, except that the accommodation with respect to — held b 
TFSAs applies for the 2009 and subsequent taxation years. 


Letter from Dept. of Finance, June 11, 1999: 
Dear [xxx]: 


This is in response to your letter dated June 4, 1999 to Len Farber. ones par: 
graph 136(2)(c) of the Income Tax Act and subsection 4900(12) of the Income. Tax 
Regulations. Paragraph 136(2)(c) of the Act provides, as part of the definition of | 

“cooperative corporation” in section 136, that at least 90% of a cooperativ u 
must be held by members who are individuals, other cooperative corporations or cor- 
porations or partnerships that carry on the business of farming. Subsection 4900(12 
of the Regulations provides that shares of specified cooperative corporations are 
qualified investments that may be held in an RRSP. You are concerned that the < 
ity of a cooperative’s members to hold their shares in RRSPs could, bec 
RRSPs may not be cae , cause the SS to lose its c 
under section ~~ 


I can cohae that we intend to recommend that paragraph 136(2)(c) of th 
amended to enable individual members of a cooperative to contribute the 
their own RRSPs without any adverse consequences to the cooperative und 
Act. The details of the amendment to be recommended remain to developed. 
general terms, however, I would foresee it being structured either as a rule whic 
attributed the shares held by an RRSP to the annuitant, or which refc rmed paragraph 
136(2)(c) to provide that shares contributed to an RRSP. by a cooperative member 
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ald be treated as shares held by individuals who are members of cooperativ 


| eiery: The opening words of subsec. 136(2) amended ‘Bs 2006, c. 4, s. 81, applica- 
ble after June 2005. The opening words formerly read: 


(2) In this section, “cooperative corporation” means a corporation that.was incor- 
porated by or under a law of Canada or a province providing for the establish- 

“ment of the corporation or respecting the establishment of cooperative corpora- 
tions for the purpose of marketing (including processing incident to or connected 
therewith) natural products belonging. to or acquired from its members or cus- 
tomers, of purchasing supplies, equipment or household necessaries for or to be 
sold to its members or customers or of performing services for its members or 
customers, if 


Definitions [s. 136]: “business” — 248(1); “Canada” — 255, Interpretation Act 
35(1); “corporation” REUTOe Interpretation Act 35(1); “farming”, “individual”? — 
248(1); “person” — 248(1); “private corporation” — 89(1), 248(1); “province” — In- 
terpretation Act 35(1); “registered education savings plan” — 146.1(1), 248(1); “regis- 
tered retirement income fund” — 146.3(1), 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “share”, “small business corporation’? — 248(1); “TFSA” — 
146.2(5), 248(1); “trust” — 104(1), 248(1), 3). 


Credit Unions, Savings and Credit Unions, and 
Deposit Insurance Corporations 


137. (1) [Repealed under former Act] 


(2) Payments pursuant to allocations in proportion to 
borrowing [credit union] — Notwithstanding anything in this 
Part; there may be deducted, in computing the income for a taxation 
year of a credit'union, the total of bonus interest payments and pay- 
ments pursuant to allocations in proportion to borrowing made by 
the credit union within the year or within 12 months thereafter to 
members of the credit union, to the extent that those payments were 
not deductible under this subsection in. computing the income of the 
credit union for the immediately preceding taxation year. 


Related Provisions: 110.1(1)(a) — 137(2) ignored for purposes of charitable dona- 
tions limit; 135 — Patronage dividends; 137(6) — Maximum cumulative reserve. 


Interpretation Bulletins: IT-483: Credit unions (archived). 
Forms: T2 SCH 17: Credit union deductions. 


(3) Additional deduction [credit union] — There may. be de- 
ducted from the tax otherwise payable under this Part for a taxation 
year by a corporation that was, throughout the year, a credit union, 
an amount equal to the amount determined by multiplying the rate 
that would, if subsection 125(1.1) applied to the corporation for the 
year, be its small business deduction rate for the year within the 
meaning assigned by that subsection, by the amount, if any, by 
which the lesser of 


(a) the corporation’s taxable income for the year, and 
(b) the amount, if any, by which “3 of the corporation’s maxi- 
mum cumulative reserve at the end of the year exceeds the cor- 
poration’s preferred-rate amount at the end of the immediately 
. preceding taxation year 
exceeds 
(c) the least of the amounts determined under paragraphs 
125(1)(a) to (c) in respect of the corporation for the year. 
Related Provisions: 137(4.3) — Preferred-rate amount. 


History: The opening words of subsec. 137(3) amended by 2007, c. 2, s. 37, applica- 
ble to 2008 et seq. It formerly read: 


(3) There may be deducted from the tax otherwise payable under this Part for a 

taxation year by a.corporation that was, throughout, the year, a credit union, an 

amount equal to 16% of the amount, if any, by which the. lesser of 
Interpretation Bulletins: IT-483: Credit unions (archived). 


Forms: T2 SCH 17; Credit union deductions. 


(4) Amount deemed deductible under section 125 — For 
the purposes of this Act, any amount deductible or any deduction 
under subsection (3) from the tax otherwise payable by a credit 
union under this Part for a taxation year shall be deemed to be an 


S. 137(4.3)(a) 


amount deductible or a deduction, as the case may be, under section 
125 from that tax. 


Related Provisions: 125 — Small business deduction; 137(6) — Maximum cumula- 
tive reserve. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.1) Payments in respect of shares — Notwithstanding any 
other provision of this Act, an amount paid or payable by a credit 
union to a member thereof in respect of a share of a class of the 
capital stock of the credit union (other than any such amount paid or 
payable as or on account of a reduction of the paid-up capital, re- 
demption, acquisition or cancellation of the share by the credit 
union to the extent of the paid-up capital of the share) shall, where 
the share is not listed on a designated stock exchange, be deemed to 
have been paid or payable, as the case may be, by the credit union 
as interest and to have been received or to have been receivable, as 
the case may be, by the member as interest. 


Related Provisions: 12(1)(c) — Interest included in income; 84(3), (4) — Deemed 
dividend on reduction of paid-up capital; 137(4.2) — Deemed interest not a dividend. 


History: Subsec. 137(4.1) amended to substitute “designated stock exchange” for 
“prescribed stock exchange” by 2007, c. 35, para. 68(2)(1), applicable after December 
13, 2007. 


Subsec. 137(4.1) substituted by 1994, c. 21, s. 64, applicable to transactions occurring 
after December 21, 1992. That subsec. formerly read: 


(4.1) Amount paid in respect of members’ share deemed paid as inter- 
est — Notwithstanding any other provisions of this Act, any amount paid or 
payable by a credit union to a member thereof in respect of the member’s share 
in the credit union, other than any such amount paid or payable as or on account 
of a reduction of the paid-up capital, redemption, acquisition or cancellation by 
the credit union of the member’s share to the extent of the paid-up capital of that 
share, shall be deemed to have been paid or payable, as the case may be, by the 
credit union as interest and, when received by the member, to have been received 
by the member as interest. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.2). Deemed interest not a dividend — Notwithstanding any 
other provision of this Act, an amount that is deemed by subsection 
(4.1) to be interest shall be deemed not to be a dividend. 

Related Provisions: '84(2) — Deemed dividend on winding-up; 84(3) — Deemed 
dividend on redemption of shares; 84(4) —- Deemed: dividend — reduction of paid-up 
capital. 

History: Subsec. 137(4.2) substituted by 1994, c. 21, s. 64, applicable to transactions 
occurring after December 21, 1992. That subsec. formerly read: 


(4.2) Application of section 84 — Subsections 84(2), (3) and (4) do not apply 
to deem a dividend to have been paid by a corporation to any of its shareholders, 
or to deem any of the shareholders of a corporation to have received a dividend 
on any shares of the capital stock of the corporation, if at the time the dividend 
would, but for this subsection, be deemed by subsection 84(2), (3) or (4) to have 
been so paid or received, as the case may be, the corporation was a credit union. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(4.3) Determination of preferred-rate amount of a corpora- 
tion — For the purposes of subsection (3), 


(a) the preferred-rate amount of a corporation at the end of a 
taxation year is an amount equal to the total of its preferred-rate 
amount at the end of its immediately preceding taxation year and 
25/4 of the:amount deductible under section 125. from the tax for 
the year RENTS payable by it under this Part; 


J ediately pr ceding taxat on: 
0 17 of the amount ope! under section 125 — 
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amount deducted under section 125 is Potties: by a factor’ that reflects the small — 
business deduction rate. The current scion reflects a see: Puphices aeiueven rate ve 


faxation years has been increased io ‘17%. Colseqnea. the ‘multiplication ier 
used in this paragraph to determine the amount of a corporation’s income that has — 
qualified under section 125 is changed to 100/17 from 25/4. 


This amendment applies to the 2008 and subsequent taxation years. A transitional — 
rule is provided to determine the preferred-rate amount of a credit union at the end of 
its taxation year which began in 2007 and ended in 2008. Under the transitional rule, 
the preferred-rate amount of a credit union at the end of such taxation year will be 
prorated based upon the number of days of its taxation year that are in 2007 and the 
number that are in 2008. y 


(b) where at any time a new corporation has been formed as a 
result of an amalgamation of two or more predecessor corpora- 
tions, within the meaning of subsection 87(1), it shall be deemed 
to have had a taxation year ending immediately before that time 
and to have had, at the end of that year, a preferred-rate amount 
equal to the total of the preferred-rate amounts of each of the 
predecessor corporations at the end of their last taxation years; 
and 


(c) where there has been a winding-up as described in subsection 
88(1), the preferred-rate amount of the parent (referred to in that 
subsection) at the end of its taxation year immediately preceding 
its taxation year in which it received the assets of the subsidiary 
(referred to in that subsection) on the winding-up shall be 
deemed to be the total of the amount that would otherwise be its 
preferred-rate amount at the end of that year and the preferred- 
rate amount of the subsidiary at the end of its taxation year in 
which its assets were distributed to the parent on the winding- 
up. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


(5) Member’s income — Where a payment has been received by 
a taxpayer from a credit union in a taxation year in respect of an 
allocation in proportion to borrowing, the amount thereof shall, if 
the money so borrowed was used by the taxpayer for the purpose of 
earning income from a business or property (otherwise than to ac- 
quire property the income from which would be exempt or to ac- 
quire a life insurance policy), be included in computing the tax- 
payer’s income for the year. 


(5.1) Allocations of taxable dividends and capital gains — 
A credit union (referred to in this subsection and in subsection (5.2) 
as the “payer’’) may, at any time within 120 days after the end of its 
taxation year, elect in prescribed form to allocate in respect of the 
year to a member that is a credit union such portion of each of the 
following amounts as may reasonably be regarded as attributable to 
the member: 


(a) the total of all amounts each of which is the amount of a 
taxable dividend received by the payer from a taxable Canadian 
corporation in the year; 


(b) the amount if any, by which 


(i) the total of all amounts each of which is the amount by 
which the payer’s capital gain from the disposition of a pro- 
perty in the year exceeds the payer’s taxable capital gain 
from the disposition 
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exceeds He 
(ii) the total of all amounts each of which is the amount by 
which the payer’s capital loss from the disposition of a pro- 
perty in the year exceeds the payer’s allowable capital i 
from the disposition; and 
(c) each amount deductible under paragraph (5.2)(c) in comput- 
ing the payer’s taxable income for the year. 
Related Provisions: 137(5.2) — Allocations of taxable dividends and capital gains. 


History: Para. 137(5.1)(b) substituted and para. (c) added by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 113(1), applicable to 1988 et seq. Para. (b) formerly read: 


(b) the amount, if any, by which the total of the payer’s taxable capital gains 
from dispositions of property in the year exceeds the total of its allowable capital 
losses from dispositions of property in the year. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


Forms: T2004: Election by a credit union to allocate taxable dividends and taxable 
capital gains to member credit unions. 


(5.2) Idem — Notwithstanding any other provision of this Act, 


(a) there shall be deducted from the amount that would, but for 
this subsection, be deductible under section 112 in computing a 
payer’s taxable income for a taxation year such portion of the 
total referred to in paragraph (5.1)(a) as the payer allocated to its 
members under subsection (5.1) in respect of the year; 


(b) there shall be included in computing the income of a payer 
for a taxation year an amount equal to that portion of the amount 
referred to in paragraphs (5.1)(b) and (c) that the payer allocated 
under subsection (5.1) in respect of the year to its members; and 


(c) each amount allocated under subsection (5.1) to a member 
may be deducted by that member in computing the member’s 
taxable income for its taxation year that includes the last day of 
the payer’s taxation year in respect of which the amount was so 
allocated. 


History: Para. 137(5.2)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 79, appli- 
cable to 1991 et seq. Para. (c) formerly read: 


(c) each amount allocated to a member under subsection (5.1) may be deducted 
by that member in computing its taxable income for its taxation year during 
which the amount was so allocated. 


Para. 137(5.2)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 113(2), applica- 
ble to 1988 et seg. Para. (b) formerly read: 


(b) there shall be included in computing the income of a payer for a taxation year 
an amount equal to that portion of the amount referred to in paragraph (5.1)(b) 
that the payer allocated to its members under subsection (5.1) in respect of the 
year; and 


Interpretation Bulletins: IT-483: Credit unions (archived). 
(6) Definitions — In this section, 


“allocation in proportion to borrowing” for a taxation year 
means an amount credited by a credit union to a person who was a 
member of the credit union in the year on terms that the member is 
entitled to or will receive payment thereof, computed at a rate in 
relation to 


(a) the amount of interest payable by the member on money bor- 
rowed from the credit union, or 


(b) the amount of money borrowed by the member from the 
credit union, 


if the amount was credited at the same rate in relation to the amount 
of interest or money, as the case may be, as the rate at which 
amounts were similarly credited for the year to all other members of 
the credit union of the same class; 


“bonus interest payment” for a taxation year means an amount 
credited by a credit union to a person who was a member of the 
credit union in the year on terms that the member is entitled to or 
will receive payment thereof, computed at a rate in relation to 


(a) the amount of interest payable in respect of the year by the 
credit union to the member on money standing to the member’s 
credit from time to time in the records or books of account of the 
credit union, or 
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(b) the amount of money standing to the member’s credit from 
time to time in the year in the records or books of account of the 
credit union, 


if the amount was credited at the same rate in relation to the amount 
of interest or money, as the case may be, as the rate at which 
amounts were similarly credited in the year to all other members of 
the credit union of the same class; 


| “credit union” means a corporation, association or federation in- 
_ corporated or organized as a credit union or cooperative credit soci- 
ety if 
(a) it derived all or aihuadially all of its revenues from 

(i) loans made to, or cashing cheques for, members, 


(ii) debt obligations or securities of, or guaranteed by, the 
Government df Canada or a province, a Canadian municipal- 
ity, or an agency thereof, or debt obligations or securities of a 
municipal or public body performing a function of govern- 
ment in Canada or an agency thereof, 


(iii) debt obligations of or deposits with, or guaranteed by, a 
corporation, commission or association not less than 90% of 
the shares or capital of which was owned by the Government 
of Canada or a province or by a municipality in Canada, 


(iv) debt obligations of or deposits with, or guaranteed by, a 
bank, or debt obligations of or deposits with a corporation 
licensed or otherwise authorized under a law of Canada or a 
province to carry on in Canada the business of offering to the 
public its services as trustee, 


(v) charges, fees and dues levied against members or mem- 
bers of members, 


(vi) loans made to or deposits with a credit union or coopera- 
tive credit society of which it is a member, or 


(vii) a prescribed revenue source, 


(b) all or substantially all the members thereof having full voting 
rights therein were corporations, associations or federations 


(i) incorporated as credit unions or cooperative credit socie- 
ties, all of which derived all or substantially all of their reve- 
nues from the sources described in paragraph (a), or all or 
substantially all of the members of which were credit unions, 
cooperatives or a combination thereof, 


(ii) incorporated, organized or registered under, or governed 
by a law of Canada or a province with respect to coopera- 
tives, or 


(iii) incorporated or organized for charitable purposes, 


or were corporations, associations or federations no part of the 
income of which was payable to, or otherwise available for the 
personal benefit of, any shareholder or member thereof, or 


(c) the corporation, association or federation would be a credit 
union by virtue of paragraph (b) if all the members (other than 
individuals) having full voting rights in each member thereof 
that is a credit union were members having full voting rights in 
the corporation, association or federation; 
Related Provisions: 89(1)paid-up capital’(b) — PUC of credit union; 137.1(7) — 
Deposit insurance corporation deemed not credit union; 248(1)“credit union” — Defi- 
nition applies to entire Act; 248(1)‘‘share’”” — Share of a credit union is ‘a share; Reg. 
9002(3) — Mark-to-market rules — property held by credit union. 


Interpretation Bulletins: IT-483: Credit unions (archived). 


“maximum cumulative reserve” of a credit union at the end of 
any particular taxation year means an amount determined by the 
formula 


0.05 x (A + B) 
where 


A is the total of all amounts each of which is the amount of any 
debt owing by the credit union to a member thereof or of any 
other obligation of the credit union to pay an amount to a mem- 
ber thereof, that was outstanding at the end of the year, includ- 
ing, for greater certainty, the amount of any deposit standing to 


the credit of a member of the credit union in the records of the 
credit union, but excluding, for greater certainty, any share in 
the credit union of any member thereof, and 


B is the total of all amounts each of which is the amount, as of the 
end of the year, of any share in the credit union of any member 
thereof; 


I.T. Application Rules: 58(3.2) (reduction in maximum cumulative reserve to reflect 
level at end of 1971). 


“member” of a credit union means a person who is recorded as a 
member on the records of the credit union and is entitled to partici- 
pate in and use the services of the credit union. 


Proposed Amendment —13 6) member” 


rake ry of a credit ‘union, ‘means 


oe person. who i is recorded as a member on n the records of t 
credit union and is entitled to participate in and 1 use ne ser 
vices of the credit union, and — as 


(b) a registered retirement savings plan, a meee retirement — 
income fund or a registered education savings plan, the annui- | 
tant or subscriber inder which i is a person described in para- 
graph OF 

Application: The ay i 2010. draft Hie Pan 1— ‘ectinicaly subsec. 93(1), 


will amend the ition “member” in subsec. 137(6) to read as above, applicable to 
1996 et seq. 


Technical Notes (uly 201 0). Section 137 ee tiles ‘that apply to credit 
unions. Among the definitions set out in subsection 137(1) ts “member,” meaning 
essentially a member of record who is entitled to the services of the credit union. 
This definition is amended, for the 1996 and subsequent taxation years, to treat as a 
member a registered retirement savings plan, registered retirement income fund, or 
registered education savings plan, provided that the annuitant or subscriber under the 
ee is a person who meets the existing definition of “member”. a 


ym Dept. of Finance, June 11, 1999: See under 136(2)(c), @ 


Related Provisions: Reg. 1404(2)‘acquisition costs’’(a)(iii. 1) — Insurer established 
to provide insurance to credit union members — policy reserves. 


(7) Credit union not private corporation — Notwithstanding 
any other provision of this Act, a credit union that would, but for 
this section, be a private corporation shall be deemed not to be a 
private corporation except for the purposes of sections 123.1, 125, 
127, 127.1, 152:and 157 and the definition “small business corpora- 
tion” in subsection 248(1) as it applies for the purposes. of. para- 
graph we! 


_ Proposed Amendment — 137(7) 


(7) Credit union not private corporation — Notwithstanding 
any other provision of this Act, a credit union that would, if this | 
Act were read without reference to this section, be a private cor- 
poration is deemed not to be a private corporation except for the 
purposes of sections 123.1, 123.4, 125, 127, 127.1, 152 and 157 
and the definition “small business corporation” in subsecnon 
248(1) as it applies for the purpose of paragraph 39(1)(c). 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 9302), 
will amend subsec. 137(7) to read as above, applicable to 2001 et seq. 


Technical Notes (July 201 0): Subsection 137(7) provides that a credit union that 
would otherwise bea private corporation is treated as a private corporation for the 
purposes of specified provisions of the Act. The subsection is amended to include — 
among those provisions section 123.4, which in effect provides reductions in corpo- 
rate tax rates. This amendment, which applies to the 2001 and subsequent taxation 
years, provides that a credit union that otherwise qualifies as a Canadian-controlled 
‘private corporation (CCPC) may use the special rate reduction provided for ECPCs. 


Letter f from aaa of ae Dee. 20, 2001: 
Dear [xxx]: 


I am writing, ae the concurrence ot Mr. Roger Champagne of ie Fédération des 
caisses Desjardins du Québec, to provide you with the enclosed copy of my response 
to a recent letter from Mr. Champagne. In my response, I agree to recommend an 
Income Tax Act amendment to allow a credit union to be treated as a private corpora- 
tion for purposes of the new Hedictons from tax ove payable, fone in section 
123.4 of the Act. oe 


As this is a aiatter that may be of interest to many of your members, it seemed appro- 
priate that you be advised of our intentions in this regard. — : 
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Yours sincerely, _ — << : ae 
_ Brian Ernewein, Director, Tax. ieaislasion Dik aens Tax Roligy rari 
Letter from Dept. of Seed Dec. 20, 2001: : : 


Monsieur, 


La présente fait suite 4 votre lettre du 5 novembre dernier au sujet de |’ ‘application 
[xxx] du nouvel article 123.4 de la Loi de I’ impot sur le revenu (« Loi »). Cet article, 
qui a pour effet de réduire l’impot que doit payer une société sur une partie de son 
revenu, que l’on appelle « revenu imposable au taux complet », S “applique différen 
ment aux sociétés privées sous controle canadien (SPCC) qu’aux autres sociétés. En. 
particulier, il prévoit une déduction accélérée de l’impot par ailleurs payable par une 
SPCC sur un certain montant de son. revenu tiré Bue eee Srplpiee 
activement. 


Comme vous l’indiquiez, le paragraphe [xxx] de la Lele traite une [xxx] comme une 
société privée a certaines fins, notamment en ce qui concerne la déduction accordée 
aux petites entreprises prévue A l'article 125. Le paragraphe [xxx] ne s "applique 
cependant pas explicitement aux fins prévues au paragraphe 123.4. Vous avez donc 
demandé que nous recommandions une modification pour assurer qu [xxx] est con- 
sidérée comme une société privée aux. fins de l’article 123.4 et qu’elle peut donc, en 
supposant que les autres critéres pertinents sont respectés, “hae de la nel ee 
accélérée consentie aux SPCC. : 

Selon moi, une telle mesure serait appropriée sur le plan’ de la politique, et nous 
recommanderons qu elle soit incluse dans les prochaines modifications techniques. 

Le changement s’appliquerait aux années d’imposition 2001 et suivantes, de maniére 
4 coincider avec l’instauration de l’article 123.4. Je vous soulignerais aussi que le 
« revenu imposable au taux complet » [xxx], au sens de l’article 123.4, exclut les 
montants visés par la déduction additionnelle prévue au paragraphe [xxx] de la Loi, 
et que nous ne proposerons done aucun changement a cet égard. | 


Veuillez agréer, Monsieur, l’expression de mes sentiments les meilleurs. 


Directeur, Division de la législation de Vimpét, Direction de la politique de 
-Pimpot, Brian Ernewein 


Definitions [s. 137]: “allocation in proportion to borrowing” — 137(6); “allowable 
capital loss” — 38(b), 248(1); “amount” — 248(1); “bank” — 248(1); “bonus interest 
payment” — 137(6); “business” —248(1); “class” —of shares 248(6); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 248(1); “designated 
stock exchange” — 248(1), 262; “disposition” — 248(1); ‘dividend’? — 137(4.1), 
(4.2), 248(1); “interest” — 137(4.1), (4.2); “life insurance policy” — 138(12), 248(1); 
“maximum cumulative reserve”, “member — 137(6); “payer” — 137(5.1); “per- 
son” — 248(1); “preferred-rate amount” — 137(4. 3); A aanenegaon aa 248(1); “private 
corporation” — 89(1), 137(7), 248(1); “property” — 248(1) “province” — Interpreta- 
tion Act 35(1); “record”, “share”, “shareholder”, “small. business corporation’ — 
248(1); “small business deduction rate’— 125(1.1); “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable! capital gain” — 38(a), 248(1); “taxable income” — 
2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 

1.T. Application Rules [s. 137]: 58 (property of credit union acquired before 1972). 


Interpretation Bulletins [s. 137]: IT-483: Credit unions (archived). 


137.1 (1) Amounts included in income of deposit 
insurance corporation — For the purpose of computing the in- 
come for a taxation year of a taxpayer that is a deposit insurance 
corporation, the following rules apply: 


(a) the corporation’s income shall, except as otherwise provided 
in this section, be computed in accordance with the rules appli- 
cable in computing income for the purposes of this Part; and 


(b) there shall be included in computing the corporation’s in- 
come such of the following amounts as are applicable: 


(i) the total of profits or gains made in the year by the corpo- 
ration in respect of bonds, debentures, mortgages, hypothe- 
cary claims, notes or other similar obligations owned by it 
that were disposed of by it in the year, and 


(i1) the total of each such portion of each amount, if any, by 
which the principal amount, at the time it was acquired by 
the corporation, of a bond, debenture, mortgage, hypothecary 
claim, note or other similar obligation owned by the corpora- 
tion at the end of the year exceeds the cost to the corporation 
of acquiring it as was included by the corporation in comput- 
ing its profit for the year. 
Related Provisions: 89(1)‘general rate income pool”E(b) — No high-gross-up divi- 
dends; 137.1(3) — Deductions from) income of deposit insurance corporation; 
137.1(5) — Deposit insurance corporation defined; 137.1(10) — Amounts paid by a 
deposit insurance corporation; 137.2 — Valuation of property owned since before 
1975; 142.2(1)“financial institution’(c)(iv) — Deposit insurance corporation not sub- 
ject to mark-to-market rules. 
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History: Subparas. 137.1(1)(b)(i) and (ii) amended by 2001, c. 17, subsec. 216(1) aA 
add the words “hypothecary claims” and “hypothecary claim” respectively, in force 
June 14, 2001. 


Interpretation Bulletins: IT-483: Credit unions (archived). | 


¥ | 


(2) Amounts not included in income — The. amount OE any 
premiums or assessments received or receivable by a taxpayer that 
is a deposit insurance corporation from its member institutions in a 
pee Nes shall not be included in SOE RE its income. 


Proposed Amendment: _ 137. 12), 


amounts shall not be included in computing the i income of a 
posit insurance corporation for a taxation year: i 


(a) any premium or assessment received, or receivable, by th 
corporation in the year from a member institution; and 


) any amount received by the corporation in the ye from. 
another deposit insurance corporation to the extent that that 
amount can reasonably be considered to have been paid out of 

amounts referred to in paragraph (a) received by that other de. 

_ posit insurance corporation in any taxation year, te a 
Application: The July 16, 2010 draft legislation (Part 1 ‘creams subse. ie Dy : 
will amend subsec. 137.1(2) to read as above, applicable to 1998 et seq. 
Technical Notes (July 2010): Section 137.1 provides rules for the taxation of 
deposit i insurance corporations (DICs), including rules that affect the computation of 
income. In general terms, the. premiums that a member institution pays toa DIC ar 
deductible i in computing the member’s income and are not included in computing the 
income of the DIC, while any assistance that the DIC provides to the member or thi 
member’ s depositors is not deductible for the DIC and is included in sia: a 
member’s. income. 


In certain circumstances, two or more DICs t may share responsibilities he 
group of members. In such a case, it may be necessary for one DIC to pay to anothi 
an amount in respect of premiums. To ensure the appropriate tax consequences c@) 
such a payment, subsections 137.1(2) and (4) are amended. New paragraph _ 
137.1(2)(b) excludes from the income of a DIC any amount it receives from another _ 
DIC, to the extent the amount can reasonably be considered to have been paid out of | 
premiums or assessments received or receivable by the other DIC from its member 
institutions. New paragraph 137.1(4)(d), on the other hand, precludes the paying DIC 

from deducting the amount in computing its own income. oO 


Related Provisions: 137.1(4) — Limitation on deduction; 137.1(11) — Deductions 
for payments by member institution. 


Selected Cases [subsec. 137.1(2)]: Civil Service Co-operative Credit Society Ltd. 
R., [2001] 4 C.T.C. 2350 (TCC) (Income deductions and subsequent inclusion part of 
specific statutory scheme). 


(3) Amounts deductible in computing income of deposit 
insurance corporation — There may be deducted in computing 
the income for a taxation year of a taxpayer that is a deposit insur- 
ance corporation such of the following amounts as are applicable: 


(a) the total of losses sustained in the year by the corporation in 
respect of bonds, debentures, mortgages, hypothecary claims, 
notes or other similar obligations owned by it and issued by a 
person other than a member institution that were disposed of by 
it in the year; 


(b) the total of each such portion of each amount, if any, by 
which the cost to the corporation of acquiring a bond, debenture, 
mortgage, hypothecary claim, note or other similar obligation 
owned by the corporation at the end of the year exceeds the prin- 
cipal amount of the bond, debenture, mortgage, hypothecary 
claim, note or other similar obligation, as the case may be, at the 
time it was so acquired as was deducted by the corporation in 
computing its profit for the year; 


(c) [Repealed under former Act] 


(d) the total of all expenses incurred by the taxpayer in collect 
ing premiums or assessments from member institutions; 


(e) the total of all expenses incurred by the taxpayer 


(i) in the performance of its duties as curator of a bank, or as 
liquidator or receiver of a member institution when duly ap- 
pointed as such a curator, liquidator or receiver, 


(ii) in the, course of making or causing to be made such in- 
spections as may reasonably be considered to be appropriate 
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for the purposes of assessing the solvency or financial stabil- 
ity of a member institution, and 


(iii) in supervising or administering a member institution in 
financial difficulty; and 


(f) the total of all amounts each of which is an amount that is not 
otherwise deductible by the taxpayer for the year or any other 
taxation year and that is 


(i) an amount paid by the taxpayer in the year pursuant to a 
legal obligation to pay interest on borrowed, money used 


(A) to lend money to, or otherwise provide assistance to, 
a member institution in financial difficulty, 


(B) to assist in the payment of any losses suffered by 
members,or depositors of a member institution in finan- 
cial difficulty, 


(C) to lend money to a subsidiary wholly-owned corpora- 
tion of the taxpayer where the subsidiary is deemed by 
subsection (5.1) to be a deposit insurance corporation, 


(D). to.acquire property from a member institution in fi- 
nancial difficulty, or 


(E) to acquire shares of the capital stock of a member in- 
stitution in financial difficulty, or 


(ii) an amount paid by the taxpayer in the year pursuant to a 
legal obligation to pay interest on an amount that would be 
deductible under subparagraph (i) if it were paid in the year. 


Related Provisions: 137.2 — Valuation of property owned since before 1975. 


History: Paras. 137.1(3)(a) and (b) amended by 2001, c. 17, subsec. 216(2) to add the 
words “hypothecary claims” and “hypothecary claim” respectively, in force June 14, 
2001. 


interpretation Bulletins: IT-483: Credit unions (archived). 
(4) Limitation on deduction — No deduction shall be made in 


computing the income for'a taxation year of a taxpayer that is a 
deposit insurance corporation in respect of 


(a) any grant, subsidy or other assistance to member institutions 
provided by it; 


(b) an amount equal to the amount, if any, by which the amount 
paid or payable by it to acquire property exceeds the fair market 
value of the property at the time it was so acquired; 


(c) any amounts paid to its member institutions as allocations in 
proportion to any amounts described in subsection (2); or 


(d) Nei under former Act] 
_ Proposed Addition - — 13 TANS) 


will add para. 137: yeas fopicable to 11998 et seq. 
Technical Notes (July 2010): See under 137, 12). 


(e) any amount that may otherwise be deductible under para- 
graph '20(1)(p) in respect of debts owing to it by any of its mem- 
ber institutions that has not been included in computing its in- 
come for the year or a preceding taxation year. 


Related Provisions: 20(1)(p) — Bad debts; 137.1(2) — Amounts not included in 
income. 


Selected Cases [Subsec. 137.1(4)]: Civil Service Co-operative Credit Society Ltd. 
v. R., [2001]'4 C.T.C. 2350 (TCC) (Income deductions and subsequent inclusion part of 
specific statutory scheme). 


(5) Definitions — In this section, 


“amortized cost [para. 137.1(5)(d)]’”’ 
Act] 


— [Repealed under former 


S. 137.1(5) mem 


“deposit insurance corporation” means 


(a) a corporation that was incorporated by or under a law of 
Canada or a province respecting the establishment of a stabiliza- 
tion fund or board if 


(i) it was incorporated primarily 
(A) to provide or administer a stabilization, liquidity or 
mutual aid fund for credit unions, and 


(B). to assist in-the payment of any losses suffered by 
members of credit unions in liquidation, and 


(i1) throughout any taxation year in respect of which the ex- 
pression is being applied, 


(A) it was a Canadian corporation, and 


(B) the cost amount to the corporation of its investment 
property was at least 50% of the cost amount to it of all 
its property (other than a debt obligation of, ora share of 
the capital stock of, a member institution issued by the 
member institution at a time when it was in financial dif- 
ficulty), or 


(b) a corporation incorporated by the Canada Deposit Insurance 
Corporation Act; 


Related Provisions: 137.1(5.1) — Deeming provision; 137.1(8) — Deemed compli- 
ance with Act. 


‘investment property” means 


(a) bonds, debentures, mortgages, hypothecary claims, notes or 
other similar obligations 


(i) of or guaranteed by the Government of Canada, 
(ii) of the government of a province or an agent thereof, 


(iii) of a municipality in Canada or a municipal or public 
body performing a function of government in Canada, 


(iv) of a corporation, commission or association not less than 
90% of the shares or capital of which is owned by Her Maj- 
esty in right of a province or by a Canadian municipality, or 
of a subsidiary wholly-owned corporation that is subsidiary 
to such a corporation, commission or association, or 


(v) of an educational institution or a hospital if repayment of 
the principal amount thereof and payment of the interest 
thereon is to be made, or is guaranteed, assured or otherwise 

specifically provided for or secured by the government of a 
province, 


(b) any deposits, deposit ootsfoe bbe or guaranteed investment 
certificates with 


(i) a bank, 
(ii) a corporation licensed or otherwise authorized under the 


laws of Canada or a province to carry on in Canada the busi- 
ness of offering to the public its services as trustee, or 


(iii) a credit union or central that is a member of the Cana- 
dian Payments Association or a credit union that is a share- 
holder or member of a central that is a member of the Cana- 
dian Payments Association, 
(c) any money of the corporation, and 
(d) in relation to a particular deposit insurance corporation, debt 
obligations of, and shares of the capital stock of, a subsidiary 
wholly-owned corporation of the particular corporation where 
the subsidiary is deemed by subsection (5.1) to be a deposit in- 
surance corporation; 


History: The opening words of para. (a) of the definition “investment property” in 
subsec. 137.1(5) amended by 2001, c. 17, subsec. 216(3) to add the words “hypothe- 
cary claims”, in force June 14, 2001. 


“member institution”, in relation to a particular deposit insurance 
corporation, means 


(a) a corporation whose liabilities in respect of deposits are in- 
sured by, or 


(b) a credit union that is qualified for assistance from 
that deposit insurance corporation. 
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Related Provisions: 142.2(1)‘financial institution’(c)(iv) — Deposit insurance cor- 
poration not subject to mark-to-market rules. 


(5.1) Deeming provision — For the purposes of this section, 
other than subsection (2), paragraph (3)(d), subparagraph (3)(e)(i), 
subsection (9) and paragraph (11)(a), a subsidiary wholly-owned 
corporation of a particular corporation described in the definition 
“deposit insurance corporation” in subsection (5) shall be deemed 
to be a deposit insurance corporation, and any member institution of 
the particular corporation shall be deemed to be a member institu- 
tion of the subsidiary, where all or substantially all of the property 
of the subsidiary has at all times since the subsidiary was incorpo- 
rated consisted of 


(a) investment property; 


(b) shares of the capital stock of a member institution of the par- 
ticular corporation obtained by the subsidiary at a time when the 
member institution was in financial difficulty; 


(c) debt obligations issued by a member institution of the partic- 
ular corporation at a time when the member institution was in 
financial difficulty; 


(d) property acquired from a member institution of the particular 
corporation at a time when the member institution was in finan- 
cial difficulty; or 


(e) any combination of property described in paragraphs (a) to 
(d). 
History: The opening words of subsec. 137.1(5.1) substituted by 1994, c. 21, s. 65, 
applicable to 1992 et seg. The opening words formerly read: 


(5.1) For the purposes of this section, other than subsection (2), paragraph (3)(d), 
subparagraph (3)(e)(i) and subsections (9) and (11), a subsidiary wholly-owned 
corporation of a particular corporation described in the definition “deposit insur- 
ance corporation” in subsection (5) shall be deemed to be a deposit insurance 
corporation, and any member institution of the particular corporation shall be 
deemed to be a member institution of the subsidiary, where all or substantially 
all of the property of the subsidiary has at all times since the subsidiary was 
incorporated consisted of 


(6) Deemed not to be a private corporation — Notwithstand- 
ing any other provision of this Act, a deposit insurance corporation 
that would, but for this subsection, be a private corporation shall be 
deemed not to be a private corporation. 


(7) Deposit insurance corporation deemed not a credit 
union — Notwithstanding any other provision of this Act, a de- 
posit insurance corporation that would, but for this subsection, be a 
credit union shall be deemed not to be a credit union. 


Related Provisions: 137 — Credit unions. 


(8) Deemed compliance — For the purposes of subsection (5), a 
corporation shall be deemed to have complied with clause (a)(ii)(B) 
of the definition “deposit insurance corporation” in subsection (5) 
throughout the 1975 taxation year if it complied with that clause on 
the last day of that taxation year. 


(9) Special tax rate — The tax payable under this Part by a cor- 
poration for a taxation year throughout which it was a deposit insur- 
ance corporation (other than a corporation incorporated under the 
Canada Deposit Insurance Corporation Act) is the amount deter- 
mined by the formula: 


(38% — A)xB 
where 
A is the rate that would, if subsection 125(1.1) applied to the cor- 
poration for the taxation year, be the corporation’s small busi- 
ness deduction rate for the taxation year within the meaning as- 
signed by that subsection; and 
B_ is the corporation’s taxable income for the taxation year. 


Related Provisions: 220(4.3), (4.4) — Security furnished by member institution of a 
deposit insurance corporation. 


History: Subsec. 137.1(9) amended by 2007, c. 2, s. 38, applicable to 2008 et seq. It 
formerly read: 


(9) The tax payable under this Part by a corporation for a taxation year through- 
out which it was a deposit insurance corporation (other than a corporation incor- 
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porated under the Canada Deposit Insurance Corporation Act) is an amount | 
equal to 22% of its taxable income for the year. 


(10) Amounts paid by a deposit insurance corporation — 
Where in a taxation year a taxpayer is a member institution, there | 
shall be included in computing its income for the year the total of | 
all amounts each of which is 


(a) an amount received by the taxpayer in the year from a de- 
posit insurance corporation that is an amount described in any of 
paragraphs (4)(a) to (c), to the extent that the taxpayer has not 
repaid the amount to the deposit insurance corporation in the 
year, 

(b) an amount received from a deposit insurance corporation in 
the year by a depositor or member of the taxpayer as, on account | 
of, in lieu of payment of, or in satisfaction of, deposits with, or 
share capital of, the taxpayer, to the extent that the taxpayer has _ 
not repaid the amount to the deposit insurance ¢ Sotppranen in the © 
year, or 


(c) the amount by which 


(i) the principal amount of any obligation of the taxpayer to 
pay an amount to a deposit insurance corporation that is set- 
tled or extinguished in the year without any payment by the 
taxpayer or by the payment by the taxpayer of an amount less 
than the principal amount 


exceeds 


(ii) the amount, if any, paid by the taxpayer on the settlement 
or extinguishment of the obligation 


to the extent that the excess is not otherwise required to be in- 
cluded in computing the taxpayer’s income for the year or a pre- 
ceding taxation year. 
Related Provisions: 80(1)“forgiven amount” — Debt forgiveness; 137.1(10.1) — 
Principal amount of an obligation to pay interest; 137.1(12) — Repayment excluded; 
220(4.3), (4.4) — Security furnished by a member institution of a deposit insurance 
corporation. 


(10.1) Principal amount of an obligation to pay interest — 
For the purposes of paragraph (10)(c), an amount of interest paya- 
ble by a member institution to a deposit insurance corporation on an 
obligation shall be deemed to have a principal amount equal to that 
amount. 


Related Provisions: 137.1(11) — Deduction for payments by member institution. 


(11) Deduction by member institutions — There may be de- 
ducted in computing the income for a taxation year of a taxpayer 
that is a member institution such of the following amounts as are 
applicable: 


(a) any amount paid or payable by the taxpayer in the year that 
is described in subsection (2) to the extent that it was not de- 
ducted in computing the taxpayer’s income for a asses taxa- 
tion year; and 


(b) any amount repaid by the taxpayer in the year to a deposit 
insurance corporation on account of an amount described in par- 
agraph (10)(a) or (b) that was received in a preceding taxation 
year to the extent that it was not, by reason of subsection (12), 
excluded from the taxpayer’s income for the preceding year. 


(12) Repayment excluded — Where 


(a) a member institution has in a taxation year repaid an amount 
to a deposit insurance corporation on account of an amount that 
was included by virtue of paragraph (10)(a) or (b) in computing 
its income for a preceding taxation year, 


(b) the member institution has filed its return of income required 
by section 150 for the preceding year, and 


(c) on or before the day on or before which the member institu- 
tion is required by section 150 to file a return of income for the 
taxation year, it has filed an amended return for the preceding 
year excluding from its income for that year the amount repaid, 


the amount repaid shall be excluded from the amount otherwise in- 
cluded by virtue of paragraph (10)(a) or (b) in computing the mem- 
ber institution’s income for the preceding year and the Minister 
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shall make such reassessment of the tax, interest and penalties paya- 
ble by the member institution for preceding taxation years as is nec- 
essary to give effect to the exclusion. 


Definitions. [s. 137.1]: “amount” — 248(1); “Canadian corporation” — 89(1), 
248(1); “corporation” — 248(1),. Interpretation Act 35(1); “credit union” — 137(6), 
137.1(7), 248(1); “deposit insurance corporation” — 137.1(5), (5.1); “Her Majesty” — 
Interpretation Act 35(1); “insurance corporation” — 248(1); “investment property” — 
137.1(5); “member institution” — 137.1(5); “Minister” — 248(1); “private corpora- 
tion” — 89(1), 248(1); “property” — 248(1); “province” — Interpretation Act 35(1); 
“share”, “shareholder” — 248(1); “small business deduction rate’ — 125(1.1); “sub- 
sidiary wholly-owned corporation” — 248(1); “tax payable” — 248(2); “taxable in- 
come” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


137.2 [Deposit insurance corporation — ] Computation of 


income for 1975 and subsequent years — For the purpose of 


computing the income of a deposit insurance corporation for the 
1975 and subsequent taxation years, 


(a) property of the corporation that is a bond, debenture, mort- 
gage, hypothecary claim, note or other similar obligation owned 
by it at the commencement of the corporation’s 1975 taxation 
year shall be valued at its cost to the corporation less the total of 
all amounts that, before that time, the corporation was entitled to 
receive as, on account or in lieu of payment of, or in satisfaction 
of, the principal amount of the bond, debenture, mortgage, hy- 
pothecary claim, note or other similar obligation, 


(i) plus a reasonable amount in respect of the amortization of 
the amount by which the principal amount of the property at 
the time it was acquired by the corporation exceeded its ac- 
tual cost to the corporation, or 


(ii) minus a reasonable amount in respect of the amortization 
of the amount by which its actual cost to the corporation ex- 
ceeded the principal amount of the property at the time it was 
acquired by the corporation; 


(b) property of the corporation that is a debt owing to the corpo- 
ration (other than property described in paragraph (a) or a debt 
that became a bad debt before its 1975 taxation year) acquired 
by it before the commencement of its 1975 taxation year shall be 
valued at any time at the amount thereof outstanding at that 
time; 

(c) property of the corporation (other than property in respect of 
which any amount for the year has been included under para- 
graph (a)) that was acquired, by foreclosure or otherwise, after 
default made under a mortgage or hypothec shall be valued at its 
cost amount to the corporation; and 


(d) any other property shall be valued at its cost amount to the 
corporation. 


Origin of s. 137.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly an application rule 
contained in 1974-75-76, c. 26, s. 94). 


History: The opening words of para. 137.2(a) amended by 2001, c. 17, subsec. 217(1) 
to add the words “hypothecary claim”, in force June 14, 2001. 

Para. 137.2(c) amended by the said c. 17, subsec. 217(2) to add the words “or hy- 
pothec”, in force June 14, 2001. 


Definitions [s. 137.2]: “amount”, “cost amount” — 248(1); “deposit insurance cor- 
poration”, — 137.1(5), (5.1) [does not explicitly apply to 137.2]; “income” — 3; “prin- 
cipal amount” — 248(1), (26); “property” — 248(1); “taxation year” — 249, 


Insurance Corporations 


138. (1) Insurance corporations — It is hereby declared that a 
corporation, whether or not it is a mutual corporation, that has, in a 
taxation year, been a party to insurance contracts or other arrange- 
ments or relationships of a particular class whereby it can reasona- 
bly be regarded as undertaking 


(a) to insure other persons against loss, damage or expense of 
any kind, or 


(b) to pay insurance moneys to other persons 
(i) on the death of any person, 


(ii) on the happening of an event or contingency dependent 
on human life, 


S. 138(2)(b)(ii) 


(111) for a term dependent on human life, or 
(iv) at a fixed or determinable future time, 


whether or not such persons are members or shareholders of the 
corporation, shall, regardless of the form or legal effect of those 
contracts, arrangements or relationships, be deemed, for the pur- 
poses of this Act, to have been carrying on an insurance business of 
that class in the year for profit, and in any such case, for the purpose 
of computing the income of the corporation, the following rules 
apply: 
(c) every amount received by the corporation under, in consider- 
ation of, in respect of or on account of such a contract, arrange- 
ment or relationship shall be deemed to have been received by it 
in the course of that business, 


(d) the income shall, except as otherwise provided in this sec- 
tion, be computed in accordance with the rules applicable in 
computing income for the purposes of this Part, 


(e) all income from property vested in the corporation shall be 
deemed to be income of the corporation, and 


(f) all taxable capital gains and allowable capital losses from dis- 
positions of property vested in the corporation shall be deemed 
to be taxable capital gains or allowable capital losses, as the case 
may be, of the corporation. 
Related Provisions: 87(2.2) — Amalgamation of insurance corporations; 138(6) — 
Deductions for dividends from taxable corporations; 138(9) — Computation of in- 
come; 139, 139.1 — Mutualization and demutualization of insurer; 142 — Taxable 
capital gains where insurer carries on business in Canada and outside Canada; 
148(1) — Amount included in life insurance policyholder’s income; 149(1)(m), (t) — 
Exemptions — insurers; 190.1 — Financial institutions capital tax. 
Selected Cases [subsec. 138(1)]: Munich Reinsurance Co. (Canada Branch) v. 
R., [2000] 2 C.T.C. 2785 (TCC) (Right to tax refund not property used in business). 


(2) Insurer’s income or loss — Notwithstanding any other pro- 
vision of this Act; where a life insurer resident in Canada carries on 


an insurance business in Canada and in a country other than Canada 
in a taxation year 


(a) its income or loss for the year from carrying on an insurance 
business is the amount of its income or loss for the year, com- 
puted in accordance with this Act, from the business in Canada; 
and 


(b) no amount shall be included in computing its income for the 
year in respect of its taxable capital gains and allowable capital 
losses from dispositions of property (other than property dis- 
posed of in a taxation year in which it was designated insurance 
property) of the insurer used or held by it in the course of carry- 
ing on an insurance business. 


in ihe a cee Of car- 
‘not designated 


in computing the insurer’ s taxable capital gains or al- 
J xation year from disposi- 
of capital property (referre to in this subparagraph as — 
-“Snsurance business property”) that, at the time of the dis- 
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position, was used or held by the insurer in the course of 
_ Carrying on an insurance business, — 


_ (A) there is to be included each taxable capita gain 
allowable capital loss of the insurer for the taxation year 
from a disposition in the taxation year of an insurance _ 
business property that was a designated insurance pr 
perty for the taxation year of the insurer, and 


- (B) there is not to be included ; any taxable capital 8 
or allowable capital loss of the insurer for the taxation 
year from a disposition in the taxation year of an insur- 
ance business property that was not a designated insur- 
ance property for the taxation year of the insurer; 


(c) if a non-resident insurer carries on an insurance business in _ 
Canada in a taxation year, its income or loss for the taxation 
year from carrying on an insurance business is the amount of 
_its income or loss for the taxation year from wae on the 
_ insurance business in Canada; and 


(d) if a non-resident insurer carries on an insurance business in 
Canada in a taxation year, 


(i) in computing the non-resident insurer’s income or loss 
for the taxation year from the insurance business carried on 
by it in Canada, no amount is to be included in respect of © 
the non-resident insurer’s gross investment revenue for the 
taxation year derived from property used or held by it in the 
course of carrying on an insurance business that is not des- 
ignated insurance property for the taxation year of the non- 
resident insurer, and 


(ii) in computing the non-resident insurer’s taxable capital - 
gains or allowable capital losses for the taxation year from — 
dispositions of capital property (referred to in this subpara- 
graph as “insurance business property”) that, at the time of 
the disposition, was used or held by the non-resident in- 
surer in the course of carrying on an insurance business, 


(A) there is to be included each taxable capital gain or 
allowable capital loss of the non-resident insurer for the 
taxation year from a disposition in the taxation year of 
an insurance business property that was a designated in- 
surance property for the taxation year of the non-resi- 
dent insurer, and 


(B) there is not to be included any taxable capital gain 
or allowable capital loss of the non-resident insurer for 
the taxation year from a disposition in the taxation year 
of an insurance business property that was not a desig- 
nated insurance property for the taxation year of the 
non-resident insurer. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 95(1), 
will amend subsec. 138(2) to read as above, applicable to taxation years that end after 
1999. 


Technical Notes (July 2010): Subsection 138(2) provides rules for the purpose of 
computing the income of a life insurer resident in Canada where the life insurer car- 
ries on an insurance business in Canada and in a country other than Canada. The 
subsection provides that the insurer’s income from carrying on an insurance business 
is the amount of its income from carrying in the insurance business in Canada com- 
puted in accordance with the Act. As well, the subsection provides that the insurer’s 
taxable capital gains and allowable capital losses from Property used or held in the 
course of carrying on an insurance business is the insurer’s taxable capital gains and 
allowable capital losses from designated 1 insurance property. 


Subsection 138(2) is being amended to extend its application to non-resident in- 
surer’s that Carry on an insurance business in Canada. As well, it is being amended to 
provide, for greater certainty, the following: 


1. In computing a multinational insurer’s income from an insurance business car- 
ried on by it in Canada, no amount is to be included in respect of the insurer’s 
gross investment revenue for a taxation year derived from property used or held 
in the course of carrying on an insurance business that is not designated i insur- 
ance property of the insurer. Subsection 138(9) provides that in computing a 
multinational insurer’s income from an insurance business carried on by it in 
Canada the insurer must include its gross investment revenue for the year from 
its designated insurance property for the year plus the amount prescribed i in re- 
spect of the insurer for the year. Designated insurance pe is defined in sec- 
tion 2400 of the Regulations. ay 
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In computing a multinational insurer’ s taxable capital gains and. allowabl 


‘ax Act (the “Act: to. -ensure that ‘gross Srlees cient re 


Hyg 


t income of multinational life insurers resident in ( 


rode — revenue orved ues oe eee from tisienuia: insurance pro- 
perty” of the i insurer in respect of the insurance pasines Bere. on in Canada will be 


We hope this addresses your concerns. 
Yours sincerely, 


Letter om Dept. of Finance, Jan. 6, 2001: Ls bu 
Dear [xxx]: . ; 


We are epnitins to your letter of October 11", 2000, to Mr. pace Conway con- / 
ceming sections 95 and 138 of the Income Tax Act (the Act). oe 


In your letter you expressed concern about the recent decision of the Tax Court of — 
Canada in Munich Reinsurance Company (Canada Branch) v. The Queen (affirmed — 
by the Federal Court of Appeal, [2002] 1 C.T.C, 199 — ed.], where it interpreted — 
subsection 138(9) as not being a complete code with respect to the inclusion of in- 
vestment income in a multinational insurer’s income from carrying ‘on an insurance 
business in Canada. Instead the court applied the general rules in the Act in determin- 
ing whether income from a property was income of the insurer from its insurance ] 
business carried on in Canada. ; 


You are concerned that, as a result of this decision, the intent of subsections 138(2) 
and (9) wili be ignored and a multinational insurer will be required to include in its 
income from an insurance business carried on in Canada, its gross investment reve- _ 
nue from investment property that is not designated insurance property in respect of 
that business but is property factually used or held in that business. Consequently, : 
you are requesting clarifying amendments to subsections 138(2) and (9) of the Act. — 


We are sympathetic to this request and will recommend to the Minister of Finance _ 
that subsections 138(2) and (9) be amended. The amendment will clarify that only 
the gross investment revenue derived by the insurer from “designated i insurance pro- 
perty” of the insurer in respect of the insurance business carried on in Canada will 
included in the income of the insurer from that insurance business. The amendments — 
will be effective for taxation years ending after 1999.. fis - 


Thank you for bringing these matters to our attention. 


Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch _ 


nf ee 


Related Provisions: 20(7)(c) — No deduction for certain reserves; 20(26) — De- 
duction for unpaid claims reserve adjustment; 138(1) — Insurance corporations; 
138(6) — Deduction for dividends; 138(9) — Computation of income; 140(1), (2) — 
Deductions and inclusions in income of insurer; 211.1 — Tax on investment income of 
life insurer. 


History: Subsec. 138(2) amended by 1997, c. 25, subsec. 39(1), applicable to 1997 et 
seq. Subsec. (2) formerly read: 


(2) Notwithstanding any other provision of this Act, where a life insurer is. resi- 
dent in Canada, 


(a) its income for a taxation year from carrying on an insurance business is 
the amount of its income for the year from carrying on that insurance busi- 
ness in Canada; and 


(b) its loss sustained in a taxation year in carrying on an insurance business 
is the amount of its loss, if any, sustained in the year in’ carrying on that 
insurance business in Canada, computed by applying, with such modifica- 
tions as the circumstances require, the provisions of this Act respecting the 
computation of income from an insurance business of the class carried on by 
it. 
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That portion of subsec. 138(2) preceding para. (a) substituted by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 114(1), applicable to 1990 et seq. That portion formerly read: 


(2) Notwithstanding any other provision of this Act, in the case of an insurer, 
other than a resident of Canada that does not carry on a life insurance business, 


: (3) Deductions allowed in computing income [of life in- 
surer] — In computing a life insurer’s income for a taxation year 
from carrying on its life insurance business in Canada, there may be 
deducted 


(a) such of the following amounts as are applicable: 


(i) any amount that the insurer claims as a policy reserve for 
the year in respect of its life insurance policies, not exceed- 
ing the total of amounts that the insurer is allowed by regula- 
tion to deduct in respect of the policies, 


(ii) any amount that the insurer claims as a reserve in respect 
of claims that were received by the insurer before the end of 
the year under its life insurance policies and that are unpaid 
at the end of the year, not exceeding the total of amounts that 
the insurer is allowed by regulation to deduct in respect of 
the policies, 

(ii. 1) the amount included under paragraph (4)(b) in comput- 
ing the insurer’s income for the taxation year inate ens the 

year, 
(iii) an amount equal to the lesser of 


(A) the amount, if any, by which the total of policy divi- 
dends (except the portion thereof paid out of segregated 
funds) that became payable by the insurer after its 1968 
taxation year and before the end of the year under its par- 
ticipating life insurance policies exceeds the total of 
amounts deductible under this subparagraph in computing 
its incomes for taxation years before the year, and 


(B) the amount, if any, by which the total of all amounts, 
each of which is the insurer’s income, determined in ‘ac- 
cordance with prescribed rules, for the year or a preceding 
taxation year ending after 1968 from its participating life 
insurance business carried on in Canada exceeds the total 
of all amounts each of which is an amount deductible 
under this subparagraph or subparagraph (iv) in comput- 
ing its incomes for taxation years ending before the year, 
(iv) an amount as a reserve for policy dividends that will be- 
come payable by the insurer in the immediately following 
taxation year equal to the least of 


(A) that portion. of policy dividends that has accrued in 
the year or a preceding taxation year to or for the benefit 
of participating life insurance policyholders of the insurer, 
to the extent that an amount in respect thereof has not 
been included, either explicitly or implicitly, in the calcu- 
lation of the amount deductible by the insurer for the year 
under subparagraph (i) and, for the purpose of this clause, 
a policy dividend in respect of a life insurance policy 
shall be deemed to accrue in equal daily amounts between 
anniversary dates of the policy, 


(B) 110% of the amount paid or unconditionally credited 
in the taxation year immediately following the year in re- 
spect of the portion referred to in clause (A) of policy div- 
idends that has accrued in the year or a preceding taxation 
year, and 

(C) the amount, if any, by which the amount described in 
clause (iii)(B) for the year exceeds the amount described 
in clause cake) for the year, andl 


| ae 


a A is the total oe ve aes 3 
E _ out of segregated funds) that becline payable by the in- 
oe surer after its 1968 taxation year and before the end of 
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S. 138(3)(c) 


id or payable it . 
imited to the i insurer’ 's income from its ‘accumulated Ce 


estictidi, » ‘under clause 


(v) each amount (other than an amount credited under a par- 
ticipating life’ insurance policy) that would be deductible 
under section 140 in computing the insurer’s income for the 
year if the reference in that section to “an insurance business 
other than a life insurance business” were read as a reference 
o “a life insurance business in Canada’; 


(b) [Repealed] 

(c) [Repealed under former Act] 

(d) [Repealed] 

(e) the total of amounts each of which is a policy loan made by 
the insurer in the year and after 1977; 


(f) where the taxation year is the first taxation year of the,insurer 
ending after November 12, 1981, the total of all amounts each of 
which is the amount, if any, in respect of interest on a policy 
loan that was included in computing the insurer’s income fora 
taxation year ending: before November 13, 1981 


(i) to the extent that the interest had accrued to it before the 
commencement of its 1969 taxation year, or 


(ii) to the extent that the interest had been included in com- 
puting its income for\a preceding taxation year; and 


(g) the amount of tax under Part XII.3 payable by the insurer in 
respect of its taxable Canadian life investment income for the 
year. 


1 aragraph 1 3) Ha permits « deduction in jespecl of policy. loan interest ‘earned — 
b ne ing after Nevoaten 12, 1981. 


taxation year. However, when the transition was 
o exclude from 1978 income — 


subsequent taxation year. 
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obsolete and is repealed. 


Related Provisions: 4(1) — Income or loss from a source; 18( 1)(e.1) — No deduc- 
tion for unpaid claims; 20(1)(1)—Deductions —reserve for doubtful debts; 
20(7)(c) — Policy reserves for non-life insurance business; 20(26) — Deduction for 
unpaid claims reserve adjustment; 39.1(1)“exempt capital gains balance”C(c), 
39.1(6) — Reduction in gain to reflect capital gains exemption election; 138(3.1) — 
Excess policy dividend deduction deemed deductible; 138(4) — Amounts included in 
computing income; 138(4.01) — Life insurance policy includes group life benefit or 
annuity contract; 138(9) — Computation of income; 138(11.91)(d.1) — Computation 
of income for non-resident insurer; 138(12)— “Maximum tax actuarial reserve’; 
138(16)-(25) — Transitional rules for accounting changes; 139.1(8)(b) — No deduc- 
tion for policy dividend paid on demutualization; 140 — Adjustments to income of in- 
surance corporation; 148(1) — Amounts included in computing policyholder’s income; 
148(2) — Policy dividends deemed to be proceeds of disposition; 149(10)(a.1) — Ex- 
empt corporations; 257 — Formula cannot calculate to less than zero. 


History: Subparas. 138(3)(a)(i) and (ii) amended, subpara. (ii.1) added, by 1997, c. 25, 
subsec. 39(2), applicable to 1996 et seg. Subparas. (a)(i) and (ii) formerly read: 


(i) such amount in respect of a policy reserve for the year for life insurance poli- 
cies of a particular class as is allowed by regulation, 


(ii) such amount as is allowed by regulation as a reserve in respect of claims that 
were received by the insurer before the end of the year under life insurance poli- 
cies and that are unpaid at the end of the year, 


Para. 138(3)(b) repealed by 1995, c. 21, subsec. 57(1), applicable to taxation years that 
begin after February 22, 1994. For taxation years that include February 22, 1994, para. 
(b) shall be read as follows: 


(b) the total of losses sustained in the year by the insurer in respect of Canada 
securities owned by it that were disposed of by it in the year and before February 
23, 1994; 

Para. (b) formerly read: 


(b) the total of losses sustained in the year by the insurer in respect of Canada 
securities owned by it that were disposed of by it in the year; 


Para. 138(3)(d) repealed by 1995, c. 21, subsec. 57(2), applicable to taxation years that 
end after February 22, 1994. Para. (d) formerly read: 
(d) the total of each such portion of each amount, if any, by which the cost to the 
insurer of acquiring a Canada security owned by it at the end of the year exceeds 
the principal amount of the security at the time it was so acquired as was de- 
ducted by the insurer in computing its profit for the year; 
Selected Cases [subsec. 138(3)]: National Life Assurance Co. of Canada y. R., 
[2008] 2 C.T.C. 39 (FCA) (No deduction where insurer not liable to make payment 
coming only from segregated funds). 
Regulations: 1102(1)(@) (no CCA on property used in life insurance business outside 


Canada); 1404 (policy reserves); 1405 (unpaid claims reserves); 2402 (amounts to be 
included in income). 


(3.1) Excess policy dividend deduction deemed deducti- 
ble — For the purposes of clause (3)(a)(iii)(A), 


(a) an insurer’s 1975-76 excess policy dividend deduction shall 
be deemed to be an amount that was deductible under subpara- 
graph (3)(a)(iii) in computing its incomes for taxation years 
before its 1977 taxation year; and 


(b) the amount prescribed to be an insurer’s 1977 excess policy 
dividend deduction shall be deemed to be an amount that was 
deductible under subparagraph (3)(a)(iii) in computing its in- 
comes for taxation years before its 1978 taxation year. 


Proposed Repeal — 138(3.1) 
Application: The October 31, 2011 draft legislation, subsec. 41(3), will repeal subsec, 
138(3.1), applicable to taxation years that begin after October 31, 2011. ; 
Technical Notes: Subsection 138(3.1) provides a transitional rule in respect of the 
years 1977 and 1978. For the purposes of clause 138(3)(a)(iii)(A), the subsection 
deems certain amounts to have been deductible in computing an insurer’s income. For 
the purposes of paragraph 138(4)(a), subsections 138(4.1) to (4.3) similarly provide 
transitional rules that deem an insurer to have deducted certain amounts in past taxation 
years. As these provisions are no longer relevant, they are repealed for taxation years 
that begin after October 31, 2011. __ 


Regulations: 2407 (insurer’s 1977 excess policy dividend deduction). 


(4) Amounts included in computing income — In computing 
a life insurer’s income for a taxation year from carrying on its life 
insurance business in Canada, there shall be included 


(a) each amount deducted under subparagraph (3)(a)(i), (ii) or 
(iv) in computing the insurer’s income for the preceding taxation 
year; 
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(b) the amount prescribed in respect of the insurer for the year in 
respect of its life insurance policies; and 


(c) the total of all amounts received by the insurer in the year in 
respect of the repayment of policy loans or in respect of interest 
on policy loans. 


Related Provisions: 138(1)— Insurance corporations; 138(3) — Deductions al- 
lowed in computing income; 138(4.01) — Life insurance policy includes group life 
benefit or annuity contract; 138(4.1)-(4.4) — Amounts included in computing income; 


138(9) — Computation of income; 138(11.5)(j.1) — Transfer of business by non-resi- 
dent insurer; 138(11.91)(d) — Computation of income of non-resident insurer. 


History: Subsec. 138(4) amended by 1997, c. 25, subsec. 39(3), applicable to 1996 et 


seq. Subsec. (4) formerly read: 
(4) In computing a life insurer’s income for a taxation year from carrying on its 
life insurance business in Canada, there shall be included 


(a) each amount deducted by the insurer under subparagraph (3)(a)(i), (ii) or 
(iv) in computing its income for the immediately preceding taxation year; 
and 

(b), (c) [Repealed] 


(d) the total of amounts each of which is an amount received by the insurer 
in the year in respect of the repayment of a policy loan or in respect of inter- 
est on a policy loan. 


Para. 138(4)(b) repealed by 1995, c. 21, subsec. 57(3), applicable to taxation years that 
begin after February 22, 1994. For taxation years that include February 22, 1994, para. 
(b) shall be read as follows: 


(b) the total of profits or gains made in the year by the insurer in respect of 
Canada securities owned by it that were disposed of by it in the year and before 
February 23, 1994; and 


Para. (b) formerly read: 


(b) the total of profits or gains made in the year by the insurer in respect of 
Canada securities owned by it that were disposed of by it in the year; 


Para. 138(4)(c) repealed by 1995, c. 21, subsec. 57(4), applicable to taxation years that 
end after February 22, 1994. Para. (c) formerly read: 


(c) the total of each such portion of each amount, if any, by which the principal 
amount, at the time it was acquired by the insurer, of a Canada security owned 
by it at the end of the year exceeds the cost to the insurer of so acquiring it as 
was included by the insurer in computing its profit for the year; and 


Regulations: 1404(2) (amount prescribed for 138(4)(b)); 8103 (prescribed amount). 


(4.01) Life insurance policy — For the purposes of subsections 
(3) and (4), a life insurance policy includes a benefit under a group 
life insurance policy or a group annuity contract. 


Related Provisions: Reg. 1408(1)‘life insurance policy in Canada” — Same defini- 
tion for purposes of policy reserve regulations. 


History: Subsec. 138(4.01) added by 1997, c. 25, subsec. 39(3), applicable to 1996 et 
seq. 


(4.1) Idem [deemed deduction for 1976] — For the purposes 
of paragraph (4)(a), an insurer shall be deemed to have deducted in 
computing its income for its 1976 taxation year, 


(a) under subparagraph (3)(a)(i), the total of 


(i) the amount deducted under that subparagraph in comput- 
ing its income from its life insurance business in Canada for 
its 1976 taxation year, and 


(ii) the lesser of 


(A) the amount, if any, of its 1975-76 excess policy 
reserves, and 


(B) the amount, if any, by which its 1975 branch account- 
ing election deficiency exceeds the total of 


(I) the amount determined under subparagraph (d)(ii), 


1102 


Division F — Special Rules in Certain Circumstances 


(II) the total of amounts each of which is an amount 
determined under paragraph 13(22)(b) with respect to 
depreciable property of a prescribed class of the 
insurer, 


(Ill) the amount determined under -subparagraph 
(b)(ii), and 
(IV) the total of amounts each of which is a portion of 
a non-capital loss that is deemed by subsection 
111(7:1) to have been deductible in computing the in- 
4 surer’s income for a taxation year ending before 1977; 
(b) under subparagraph (3)(a)(ii), the total of 
(i) the amount deducted under that subparagraph in comput- 
ing its income from its life insurance business in Canada for 
its 1976 taxation year, and 
(ii) the lesser of F 
(A) the amount, if any, of its 1975-76 excess additional 
group term reserves, and 
’ (B) the amount, if any, by which its 1975 branch account- 
ing election deficiency exceeds the total of 
(I) the amount determined under subparagraph (d)(ii), 
(II) the total of amounts each of which is an amount 
determined under paragraph 13(22)(b) with respect to 
depreciable property of a prescribed class of the in- 
surer, and 
(IIL) the total: described in subclause (a)(i)(B)(IV); 
(c) under subparagraph (3)(a)(iv), the total of 
(i) the amount deducted under that subparagraph in comput- 
ing its income from its life insurance business in Canada for 
its 1976 taxation year, and 
(ii) the amount, if any, of its 1975-76 excess policy dividend 
reserve; and 
(d) under paragraph 138(3)(c) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, the total of 
(i) the amount deducted under that paragraph in computing 
its income from its life insurance business in Canada for its 
1976 taxation year, and 
(ii) the lesser of 
(A) the amount, if any, of its 1975-76 excess investment 
reserve, and 
(B) the amount, if any, of its 1975 branch accounting 
election, deficiency. 
"Proposed Repeal—138(4.1) 0 
Application: The October 31, 2011 draft legislation, subsec. 41(5), will repeal subsec. 
1), applicable to taxation years that begin after October 31, 2011. 


\\ 


chnical Notes: See under subsec. 1383.1). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(4.2) Idem [deemed deduction for 1977] — For the purposes 
of paragraph (4)(a), a life insurer shall be deemed to have deducted 
the following amounts in computing its income for its 1977 taxation 
year 


(a) under subparagraph (3)(a)(i), the amount if any, by which the 
total of 


(i) the insurer’s maximum tax actuarial reserve for its 1977 
taxation year, if that reserve had been determined on the ba- 
sis of the rules applicable to its 1978 taxation year, 


(ii) where the insurer has deducted the amount of any policy 
loan made by it in the year in computing its income from its 
life insurance business in Canada for any taxation year 
before its 1978 taxation year or not included interest in re- 
spect of any such loan in computing its gross investment rev- 
enue for any taxation year before its 1978 taxation year, the 
total of amounts that were outstanding at the end of the in- 
surer’s 1977 taxation year each of which is an amount paya- 
ble to it in respect of a policy loan, and 
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(iii) that portion of the amount deducted by the insurer under 

subparagraph (3)(a)(i) in computing its income for its 1977 

taxation year that is in respect of segregated fund policies 
exceeds 


(iv) the. amount prescribed to be its 1977. carryforward 
deduction; 


(b) under subparagraph (3)(a)(iv), the total of 
(i) the amount deducted under that subparagraph in comput- 
ing its income from its life insurance business in Canada for 
its 1977 taxation year, and 
(ii) the.amount, if any, by which 
(A) the amount that would have.'been deductible under 
that subparagraph for its 1977 taxation year if that subpar- 


agraph were read without...reference to. clause 
(3)(a)liv)(C), 
exceeds 


(B) the amount determined under subparagraph (i) for that 
taxation year; and 


(c) under paragraph 138(3)(c) of the Income Tax Act, chapter 
148 of the Revised Statutes of: Canada, 1952, the total of 


(i) the amount deducted under that paragraph in computing 
its income from its life insurance business in Canada for its 
1977 taxation year, and 


(ii) the amount, if any, by which, 


(A) where the insurer has made an election under subsec- 
tion (9) in respect of its 1975 taxation year, the amount 
that would have been deductible under paragraph 
138(3)(c) of that Act in computing its income for its 1977 
taxation year if the insurer had claimed the maximum al- 
lowable amount in its 1977 taxation year, or 


(B) where the insurer has not made an election under sub- 
section (9) in respect of its 1975 taxation year, the amount 
that would have been deductible under paragraph 
138(3)(c) of that Act in computing its income for its 1977 
taxation year if the insurer had claimed the maximum al- 
lowable amount in each of its taxation years ending 
before 1978 and after 1974 


exceeds 
(C) the amount determined under subparagraph (i). 


Proposed Repeal —138(4.2) 


Application: The October 31, 2011 draft legislation, subsec. 41(5), will repeal subsec. 


138(4.2), applicable to taxation years that begin after October 31, 2011. 


Technical Notes: See under subsec. 138G.1). 


Related Provisions: 111(7.2) — Non-capital loss of life insurer. 
Regulations: 2408 (1977 carryforward deduction). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(4.3) Idem [deemed deduction for 1985] — For the purposes 
of paragraph (4)(a), in computing a life insurer’s income from car- 
rying on its life insurance business in Canada for its first taxation 
year ending after 1984, the amount, if any, by which 


(a) the total of all amounts each of which is an amount deducted 
by the insurer in computing its income for a taxation year ending 
after 1968 and before 1985 in respect of a claim under a life 
insurance policy that was likely to arise after the end of the par- 
ticular taxation year in respect of a death that occurred in the 
particular taxation year 


exceeds 


(b) the total of all amounts each of which is an amount paid by 
the insurer or included in computing its income before the com- 
mencement of its first taxation year ending after 1984 in respect 
of amounts described in paragraph (a) 
shall be deemed to be an amount that was deducted by the insurer 
under subparagraph (3)(a)(i) in computing its income from that bus- 
iness for its last taxation year ending before 1985. 
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Proposed Repeal — 138(4.3) 
Application: The October 31, 2011 draft legislation, subsec. 41(5), 
138(4.3), applicable to taxation years that begin after October 31, 2011. 
Technical Notes: See under subsec. 138(3.1). u : 


(4.4) Idem [income inclusion re land, building] — Where, for 
a period of time in a taxation year, a life insurer 


(a) owned land (other than land referred to in paragraph (c) or 
(d)) or an interest therein that was not held primarily for the pur- 
pose of gaining or producing income from the land for the 
period, 


(b) had an interest in a building that was being constructed, 
renovated or altered, 


(c) owned land subjacent to the building referred to in paragraph 
(b) or an interest therein, or 


(d) owned land immediately contiguous to the land referred to in 
paragraph (c) or an interest therein that was used or was in- 
tended to be used for a parking area, driveway, yard, garden or 
other use necessary for the use or intended use of the building 
referred to in paragraph (b), 


there shall be included in computing the insurer’s income for the 
year, where the land, building or interest was designated insurance 
property of the insurer for the year, or property used or held by it in 
the year in the course of carrying on an insurance business in Can- 
ada, the total of all amounts each of which is the amount prescribed 
in respect of the insurer’s cost or capital cost, as the case may be, of 
the land, building or interest for the period, and the amount pre- 
scribed shall, at the end of the period, be included in computing 


(¢) where the land or interest therein is property described in 
paragraph (a), the cost to the insurer of the land or the interest 
therein, and 


(f) where the land, building or interest therein is property de- 
scribed in paragraphs (b) to (d), the capital cost to the insurer of 
the interest in the building described in paragraph (b). 


Proposed Amendment — 138(4.4) 


(4.4) Income inclusion — If, for a period of time in a taxation 
year, a life insurer 


(a) owned land (other than land referred to in paragraph (c) or 
(d)) or an interest, or for civil law a right, therein that was not 
held primarily for the purpose of gaining or producing income 
from the land for the period, 

(b) had an interest, or for civil law a right, in a building that 
was being constructed, renovated or altered, 


(c) owned land subjacent to the building referred to in para- 
graph (b) or an interest, or for civil law a right, therein, or 


(d) owned land immediately contiguous to the land referred to 
in paragraph (c) or an interest, or for civil law a-right, therein 
that was used or was intended to be used for a parking area, 
driveway, yard, garden or other use necessary for the use or 
intended use of the building referred to in paragraph (b), 


there shall be included in computing the insurer's income for the 
year, where the land, building, or interest or right, was designated 
insurance property of the insurer for the year, or property used or 
held by it in the year in the course of carrying on an insurance 
business in Canada, the total of all amounts each of which is the 
amount prescribed in respect of the insurer’s cost or capital cost, 
as the case may be, of the land, building, or interest or right, for 
the period, and the amount prescribed shall, at the end of the pe- 
riod, be included in computing 


_(e) where the land, or interest or right therein, is property de- 
scribed in paragraph (a), the cost to the insurer of the land, or — 
of the interest or right therein, and — i ang ie 
(f) where the land, building, or interest or right therein, is pro- 
perty described in paragraphs (b) to (d), the capital cost to the 

_insurer of the interest or right in the building described in para- | 
graph (b). anton 


‘will repeal subsec. 


pplication: The’ July 16, 2010. draft legislation (Part 2 — bijuralism), subsec. 
2221 men - 138(4.4) 1 into: force on Roya 


138(4.6) — Meaning of 
“completed”; 248(4) — Interest in real property. 


History: The portion of subsec. 138(4.4) between paras. (d) and (e) amended by 1997, | 
c. 25, subsec. 39(4), applicable to 1997 et seg. That portion formerly read: | 


the life insurer shall, where that land or building was property used by it in the 
year in, or held by it in the year in the course of, carrying on an insurance busi- 
ness in Canada, include a prescribed amount in computing its income for the 
year in respect of the cost or capital cost, as the case may be, of the land, build- | 
ing or interest therein to the insurer for the period, and the amount so included 
shall, at the end of the period, be included in computing | 


Regulations: 2410 (prescribed amount). 


| 
(4.5). Application [of subsec. (4.4)]— Where a life insurer | 
transfers or lends property, directly or indirectly in any manner / 
whatever, to a person or partnership (in this subsection referred to 
as the “transferee”’) that is affiliated with the insurer ora person or — 
partnership that does not deal at arm’s length with the insurer and | 


(a) that property, 
(b) property substituted for that property, or 


(c) property the acquisition of which was assisted by the transfer 
or loan of that property 


was property described in paragraph (4.4)(a), (b), (c) or (d) of the 
transferee for a period of time in a taxation year of the insurer, the 
following rules apply: 


(d) subsection (4.4) shall apply to include an amount in the in- 
surer’s income for the year on the assumption that the property 
was owned by the insurer for the period, was property described 
in paragraph (4.4)(a), (b), (c) or (d) of the insurer and was used 
or held by it in the year in the course of carrying on an insurance 
business in Canada, and 


(e€) an amount included in the insurer’s income for the year 
under subsection (4.4) by reason of the application of this sub- 
section shall 


(i) where subparagraph (ii) does not apply, be added by the 
insurer in computing the cost to it of shares of the capital 
stock of or an interest in the transferee at the end of the year, 
or 


(ii) where the insurer and the transferee have jointly elected 
in prescribed form on or before the day that is the earliest of 
the days on or before which any taxpayer making the election 
is required to file a return pursuant to section 150 for the tax- 
ation year that includes the period, be added in computing 


(A) where the property is land or an interest therein of the 
transferee described in paragraph (4.4)(a), the cost to the 
transferee of the land or the interest therein, and 


(B) where the property is land, a building or an interest 
therein described in paragraphs (4.4)(b) to (d), the capital 
cost to the transferee of the interest in the building de- 
scribed in paragraph (4.4)(b). a 


_ Proposed Amendment — 138(4.5)(e)(ii)(A), (B)_ 

(A) where the property is land or an interest, or for civil 
law a right, therein of the transferee described in para- 
graph (4.4)(a), the cost to the transferee of the land, or 

of the interest or right therein, and oo) oe a8 
_ (B) where the property is land or a building, or < a 
est therein or for civil law a right therein, described 

_ paragraphs (4.4)(b) to (d), the capital cost to, 

feree of the interest or of the right in the bui 

vat in apariene am pareeraph (4.4) 5t die wan iy ose 

Application: The July 16, 2010 draft legislation (Part 2 — bijuralism “subsec. : 
222(3), will amend cls. 138(4.5)(e)(ii)(A) and (B) to rea VE e into 

Technical Notes (July 2010): See under 12(4). 


1104 


Related Provisions: 248(4) — Interest in real property; 248(5) — Substituted. pro- 
perty; 251.1 — Affiliated persons. 


History: The opening words of subsec. 138(4.5), and para. (d), amended by 1997, c. 
25, subsecs. 39(5), (6), applicable to’ 1997 et seq. The opening words and para. (d) 
- formerly read: 


(4.5) Where, after 1987, a life insurer has transferred or'lent property, directly or 
indirectly in any manner whatever, to a transferee that was a designated corpora- 
tion of the insurer (within the meaning assigned by subsection 2405(3) of the 
Income Tax Regulations) or a person or partnership’ that does not deal at:arm’s 
length with the insurer and 


(d) subsection (4.4) shall apply to the insurer to include an amount in the in- 
surer’s income for the year on the assumption that the property was owned by 
the insurer for the period, was property described in paragraph (4.4)(a), (b), (c) 
or (d) of the insurer and was used by it in the year in, or held by it in the year in 
the course of, carrying on an insurance business in Canada, and 


(4.6) Completion [of building] — For the purposes of subsec- 
tion (4.4), the construction, renovation or alteration of a building is 
completed at the earlier of the day on which the construction, reno- 
vation or alteration is actually completed and the day on which all 
or substantially all of the building is used for the purpose for which 
it was constructed, renovated or altered. 


(5) Deductions not allowed — Notwithstanding any other. pro- 
vision of this Act, 


(a) in the case of an insurer, no deduction may be made under 
paragraph 20(1)(1) in computing its income for a taxation year 

‘from an insurance business in Canada in respect of a premium or 
other consideration fora life insurance policy in Canada or an 
interest therein; and 


(b) in the case of a non-resident insurer or a life insurer resident 
in Canada that carries on any of its insurance business in a coun- 
try other than Canada, no deduction may be made under para- 
graph 20(1)(c) or (d) in computing its income for a taxation year 
from carrying on an/insurance business in Canada, except in re- 
spect of 


(i) interest on borrowed money used to acquire designated 
insurance property for the year, or to acquire property for 
which designated insurance property for the year was substi- 
tuted property, for the period in the year during which the 
designated insurance property was held by the insurer in re- 
spect of the business, 


(ii) interest on amounts payable for designated insurance pro- 
perty for the year in respect of the business, or 


(iii) interest on deposits received or other amounts held by 
the insurer that arose in connection with life insurance poli- 
cies in Canada or with policies insuring Canadian risks. 
(iv) [Repealed] 
Related Provisions: 248(4)—JInterest in real property; 248(5) — Substituted 
property. 
History: Subpara. 138(5)(b)(i) amended by 2001, c. 17, subsec. 133(1), applicable to 
1997 et seg. The subpara. formerly read: 


(i) interest on borrowed money used to acquire designated insurance property for 
the year in respect of the business, 


Subpara. 138(5)(b)(iv) repealed by the said c. 17, subsec. 133(2), applicable to 1997 et 
seq. The subpara. formerly read: 


(iv) other interest that does not exceed a prescribed amount. 


Para. 138(5)(b) amended by 1997, c. 25, subsec. 39(7), applicable to 1997 et seq. Para. 
(b) formerly read: 


(b) in the case of a non-resident insurer or a life insurer resident in Canada that 
carries on any of its insurance business in a country other than Canada, no de- 
duction may be made under paragraph 20(1)(c). or (d) in computing its income 
for a taxation year from carrying on an insurance business in Canada, except in 
respect of interest on 


(i) borrowed money used. to acquire property used by it in the year in, or 

_ held by it in the year in the course of, carrying on that insurance business in 
Canada, to the extent that the interest is paid or payable in respect of that 
portion of the year during which the property was so used or held, 


(ii) amounts payable for its property used by. it in the year in, or held by it in 
the year in the course of, carrying on that insurance business in Canada to 
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the extent that the interest is paid or payable in respect of that portion of the 
year during which the property was so used or held, or 


(iii) deposits received or other amounts held by the insurer that arose in con- 
nection with life insurance policies in Canada or with policies insuring Ca- 
nadian risks. 


Regulations: 2404 (prescribed amount for 138(5)(b)(Gy)). 


(5.1) No deduction — No deduction shall be made under subsec- 
tion 20(12) in computing the income of a life insurer resident in 
Canada in. respect of foreign taxes attributable to its insurance 
business. 


Interpretation Bulletins: IT-506: Foreign income taxes as a deduction from income. 


(5.2) [Repealed] 


History: Subsec. 138(5.2) repealed by 1995, c. 21, subsec. 57(5), applicable to dispo- 
sitions occurring after October 30, 1994, except the disposition of a debt obligation 
before July 1995 where 


(a) the disposition is part of a series of transactions or events that began before 
October 31, 1994; 


(b) as part.of the series 'of transactions or events, the taxpayer. who acquired the 
debt obligation disposed of property before October 31, 1994; and 


(c) it is reasonable to consider that one of the main reasons for the acquisition of 
the debt obligation by the taxpayer was to obtain a deduction because, as a conse- 
quence of the disposition referred to in paragraph (b), 


(i) an amount was included in the taxpayer’s income for any taxation year, or 


(ii) an amount was subtracted from a balance of undeducted outlays, expenses 
or other amounts of the taxpayer and the subtracted amount exceeded the por- 
tion, if any, of the balance that could reasonably be considered to be in respect 
of the property. 


Subsec. (5.2)' formerly read: 


(5.2) Idem — Notwithstanding paragraph (3)(b) and subsection (11.4), in com- 
puting’an'insurer’s income for a taxation year from carrying on an insurance 
business, no amount shall be deducted in'respect of a loss’ sustained by the in- 
surer on a disposition (other than a disposition occurring as a result of the appli- 
cation of subsection (11.3)) of property that is a share, bond, debenture, mort- 
gage, note, agreement of sale or any other form of indebtedness that was not a 
Capital property of the insurer and was used by it in the year in, or held by it in 
the year in the course of, carrying on an insurance business in any case where 


(a) during the period commencing 30 days before and ending 30 days after 
the disposition, the insurer or a person or partnership that does not deal at 
arm’s length with the insurer acquired or agreed to acquire the same or an 
identical property (in this subsection referred to as the “substituted pro- 
perty”), and 

(b) at the end of the period referred to im paragraph (a), the insurer or the 
person or partnership, as the case may be; owned or had’ a right to acquire 
the substituted property, 


and any such loss’ shall be added in computing ‘the cost to the insurer or the 
person or partnership, as the case may be, of the substituted property. 


(6) Deduction for dividends from taxable corporations — 
In computing the taxable income of a life insurer for a taxation 
year, no deduction from the income of the insurer for the year may 
be made under section 112 but, except as otherwise provided by 
that section, there may be deducted from that income the total of 
taxable dividends (other than dividends on term preferred shares 
that are acquired in the ordinary course of the business carried on 
by the life insurer) included in computing the insurer’s income for 
the year/and received by the insurer in the year from taxable Cana- 
dian corporations. 

Related Provisions: 18(1)(c)— Limitation, re exempt income; 55(2) — Deemed 
proceeds or capital gain; 87(2)(x) — Amalgamations; 111(7.2) — “Non-capital loss” 
of life insurer; 111(8)‘‘non-capital loss” A:E — Amount included in non-capital loss; 
112(2.2), (2.4) — Where no deduction permitted; 112(3)(b)@) — Reduction in loss on 
subsequent disposition of share; 112(4)(d)— Loss on share held as’ inventory; 
112(5.2)B(b)(i), Gi) — Adjustment for dividends received on mark-to-market property; 
115(1)(d.1) — Deduction from income of non-resident; 141(2) — Life insurance cor- 
poration deemed to be public corporation; 148(4) — Income from disposition; 187.2 — 
Tax on dividends on taxable preferred shares; 187.3 — Tax on dividends on taxable 
RFI shares; 191(4) — Subsec. 138(6) deemed not to apply; 248(14) — Corporations 
deemed related; 258 — Deemed dividend on term preferred share. 

Selected Cases [subsec. 138(6)]: Industrielle Alliance, assurances & services 
financiers inc. v. R., [2008] 5 C.T.C. 2638 (TCC) (Taxpayer was owner of shares on 
which dividends paid and entitled to deduction), 

Interpretation Bulletins: IT-52R4: Income bonds and. income debentures 
(archived); IT-328R3: Losses on shares on which dividends have been received; IT- 
385R2: Disposition of an income interest in a trust. 
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(7) [Repealed] 


History: Subsec. 138(7) repealed by 1997, c. 25, subsec. 39(8), applicable to 1996 et 
seq. Subsec. (7) formerly read: 


(7) Amounts paid to shareholders included in taxable income — The taxa- 
ble income for a taxation year of a life insurer resident in Canada is its taxable 
income for the year otherwise computed under this Part, plus 2 times the amount, 
if any, by which the total of amounts each of which is an amount paid by it after 
the end of its 1968 taxation year and before the end of the year as, on account or 
in lieu of payment of, or in satisfaction of dividends or stock dividends or any 
other amounts that, but for paragraph 84(1)(c.1), would have been dividends, 
exceeds the total of 


(a) the insurer’s undistributed income on hand at the end of its 1968 taxation 
year in respect of which tax under this Part has been paid by it, 


(b) the surplus funds derived from operations of the insurer as of the end of 
the year, 


(c) the total of amounts of surplus contributed to the insurer before the end 
of the year, 


(d) '2 the total of amounts that, by virtue of this subsection, have been added 
to the taxable income of the insurer otherwise computed under this Part in 
computing its taxable income for taxation years before the year, 


(e) where in the taxation year the insurer carried on an insurance business in 
a country other than Canada, the lesser of 


(i) the total of dividends and stock dividends in respect of shares of the 
capital stock of the insurer paid by it in the year out of property other 
than property used by the insurer in the year in, or held by it in the year 
in the course of, carrying on an insurance business in Canada, and 

(ii) the amount of tax for the year paid by the insurer to the government 
of a country other than Canada under the income tax laws of that coun- 
try out of property other than property used by the insurer in the year in, 


or held by it in the year in the course of, carrying on an insurance busi- 
ness in Canada, 


(f) where in the taxation year the insurer did not carry on an insurance busi- 
ness in a country other than Canada, the lesser of 


(i) the total of dividends and stock dividends in respect of shares of the 
capital stock of the insurer paid by it in the year, and 


(ii) the amount of tax for the year paid by the insurer to the government 
of a country other than Canada under the income tax laws of that 
country, 


(g) the total of all amounts determined under paragraphs (e) and (f) in re- 
spect of the insurer for taxation years before the year, and 


(h) the amount, if any, by which the lesser of 
(i) the total of amounts paid after the end of the insurer’s 1968 taxation 
year and before 1978 as, on account or in lieu of payment of, or in satis- 
faction of, dividends or stock dividends in respect of shares of the capi- 
tal stock of the insurer, and 


(ii) the amount, if any, determined in respect of the insurer under para- 
graph 138(7)(c) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as it read in its application to the 1976 taxation 
year 


exceeds 


(iii) the total of amounts of surplus contributed to the insurer before 
1978. 


(8) No deduction for foreign tax—No deduction shall be 
made under section 126 from the tax payable under this Part for a 
taxation year by a life insurer resident in Canada in respect of such 
part of an income or profits tax as can reasonably be attributable to 
income from its insurance business. 


(9) Computation of income — Where in a taxation year an in- 
surer (other than an insurer resident in Canada that does not carry 
on a life insurance business) carries on an insurance business in 
Canada and in a country other than Canada, there shall be included 
in computing its income for the year from carrying on its insurance 
businesses in Canada the total of 


(a) its gross investment revenue for the year from its designated 
insurance property for the year, and 


(b) the amount prescribed in respect of the insurer for the year. 


Related Provisions: 88(1)(g) — Winding up — gross investment revenue: 
111(7.1) — Effect of election by insurer under ss. 138(9) re 1975 taxation year; 
138(2) — Insurer’s income or loss; 138(3) — Deductions allowed in computing in- 
come; 138(7)— Amounts paid to shareholders included in taxable income; 
138(11.5)(i) — Transfer of insurance business by non-resident insurer; 
138(11.91)(d) — Computation of income for non-resident insurer; 138(11.92)(c) — 
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Computation of income where insurance business transferred; 142 — Taxable capital | 


gains, etc.; 148(1)— Amounts included in computing policyholder’s income; 
219(4) — Non-resident insurers, ; 


History: Subsec. 138(9) amended by 1997, c. 25, subsec. 39(9), applicable to 1997 et | 


seq. Subsec. (9) formerly read: 


(9) Where in a taxation year an insurer (other than a resident of Canada that does 
not carry on a life insurance business) carried on an insurance business in Can- 
ada and in a country other than Canada, there shall be included in computing its 
income for the year from carrying on its insurance businesses in Canada the total 
of 


(a) that part of its gross investment revenue for the year that is gross invest- 
ment revenue from property used by it in the year in, or held by it in the year 
in the course of, carrying on those insurance businesses in Canada, and 


(b) such additional amount as is prescribed in respect of the insurer for the 
year by regulation. 


Selected Cases [subsec. 138(9)]: Munich Reinsurance Co. (Canada Branch) v. 
R., [2002] 1 C.T.C. 199 (FCA); aff g [2000] 2 C.T.C. 2785 (TCC) (Interest on over- 
payments of tax instalments part of income from insurance business in Canada); 
Victory Reinsurance Co. vy. MNR, [1992] 2 C.T.C. 2200 (TCC) (Amount of reserve 
reported to Superintendent of Insurance was amount of reserve under Act); London Life 
Insurance Co. v. R., [1990] 1 C.T.C. 43 (FCA) (Resident insurer carrying on business 
out of Canada, although related activities in Canada). 


Regulations: 2411 (prescribed amount). 


Forms: T2 SCH 150: Net income (loss) for income tax purposes for life insurance — 


companies; T2016: Part XIII tax return — tax on income from Canada of approved 
non-resident insurers. 


(9.1) [Repealed under former Act] 


(10) Application of financial institution rules — Notwith- 
standing sections 142.3, 142.4, 142.5 and 142.51, where in a taxa- 
tion year an insurer (other than an insurer resident in Canada that 
does not carry on a life insurance business) carries on an insurance 
business in Canada and in a country other than Canada, in comput- 
ing its income for the year from carrying on an insurance business 
in Canada, 


(a) sections 142.3, 142.5 and 142.51 apply only in respect of 
property that is designated insurance property for the year in re- 
spect of the business; and 


(b) section 142.4 applies only in respect of the disposition of 
property that, for the taxation year in which the insurer disposed 
of it, was designated insurance property in respect of the 
business. 


History: The opening words of subsec. 138(10) amended to substitute “142.4, 142.5 
and 142.51” for “142.4 and 142.5”, and para. 138(10)(a) amended to substitute “142.3, 
142.5 and 142.51” for “142.3 and 142.5”, by 2009, c. 2, subsec. 45(1), applicable to 
taxation years that begin after September 2006. 


Subsec. 138(10) amended by 1997, c. 25, subsec. 39(9), applicable to 1997 et seq. 
Subsec. (10) formerly read: 


(10) Where in a taxation year an insurer (other than an insurer resident in Canada 
that does not carry on a life insurance business) carried on an insurance business 
in Canada and in a country other than Canada, in computing the income of the 
insurer for the year from carrying on an insurance business ‘in Canada, 


(a) sections 142.3 and 142.5 apply with respect to property used by it in the 
year in, or held by it in the year in the course of, carrying on that business;, 
and 


(b) section 142.4 applies with respect to the disposition of property that, in 
the taxation year in which the insurer disposed of it, was property used by it 


in the year in, or held by it in the year in the course of, carrying on that 
business. 


Subsec. 138(10) added by 1995, c. 21, subsec. 57(6), applicable to taxation years that 
end after February 22, 1994. 


(11) [Repealed] 


History: Subsec. 138(11) repealed by 1995, c. 21, subsec. 57(7), applicable to taxation 
years that begin after February 22, 1994. Subsec. (11) formerly read: 


(11) Profit or loss in respect of Canada security — For the purposes of 
paragraphs (3)(b) and (4)(b), 


(a) the profit or gain made by an insurer in a taxation year in respect of a 
Canada security owned by it that was disposed of by it in the’ year is the 
amount by which the proceeds of disposition to which the insurer thereby 
became entitled exceeds the amortized cost of the security to the insurer at 
the time of the disposition; and 


(b) the loss sustained by an insurer in a taxation year in respect of a Canada 
security owned by it that was disposed of by it in the year is the amount by 
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which the amortized cost of the security to the insurer at the time of ‘the 
disposition exceeds the proceeds of the disposition to which the insurer 
thereby became entitled. 


(11.1) Identical properties — For the purpose of section 47, any 
property of a life insurance corporation that would, but for this sub- 
section, be identical to any other property of the corporation is 
deemed not to be identical to the other property, unless both proper- 
ties are 


(a) designated insurance property of the insurer in respect of a 
life insurance business carried on in Canada; or 


(b) designated insurance property of the insurer in respect of an 
insurance business in Canada other than a life insurance 
business. 

Related Provisions: 248(12) — Identical properties. 

History: Subsec. 138(11.1) amended by 1997, c. 25, subsec. 39(9), applicable to 1997 

et seg. Subsec. (11.1) formerly read: 


(11.1) For the purposes of section 47, any property of a life insurance corpora- 
tion that would, but for this subsection, be identical to any other property of the 
corporation shall be deemed not to be identical to that other property unless both 
‘properties are 
(a) non-segregated property used by it in the year in, or held by it in the year 
in the course of, carrying on a life insurance business in Canada; or 
(b) non-segregated property used by it in the year in, or held by it in the year 
in the course of, carrying on an insurance business in Canada other than a 
life insurance business. 
1.T. Application Rules: 26(8.1) (property owned since before 1972). 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 


(11.2) Computation of capital gain on _ pre-1969 
depreciable property — For the purposes of computing the 
amount of a capital gain from the disposition of any depreciable 
property acquired by a life insurer before 1969, the capital cost of 
the property to the insurer shall be its capital cost determined with- 
out reference to paragraph 32(1)(a) of An Act to amend the Income 
Tax Act, chapter 44 of the Statutes of Canada 1968-69, as it read in 
its application to the 1971 taxation year. ° 


(11.3) Deemed disposition — Subject to subsection (11.31), 
where a property of a life insurer resident in Canada that carries on 
an insurance business in Canada and in a country other than Canada 
or of a non-resident insurer is 


(a) designated insurance property of the insurer for a taxation 
year, was owned by the insurer at the end of the preceding taxa- 
tion year and was not designated insurance property of the in- 
surer for that preceding year, or 


(b) not designated insurance property for a taxation year, was 

-_ owned by the insurer at the end of the preceding taxation year 
and was designated insurance property of the insurer for that 
preceding year, 


the following rules apply: 


(c) the insurer is deemed to have disposed of the property at the 
beginning of the year for proceeds of disposition equal to its fair 
market value at that time and to have reacquired the property 
immediately after that time at a cost equal to that fair market 
value, 


(d) where paragraph (a) applies, any gain or loss arising from the 
disposition is deemed not to be a gain or loss from designated 
insurance property of the insurer in the year, and 


(e) where paragraph (b) applies, any gain or loss arising from the 
disposition is deemed to be a gain or loss from designated insur- 
ance property of the insurer in the year. 
Related Provisions: 54“superficial loss”(c) — Superficial loss rule does not apply; 
138(11.31) — Exception where mark-to-market deemed disposition has applied; 
138(11.4) — Loss deductible only in year property disposed of. 


History: The portion of subsec. 138(11.3) after para. (b) amended by 2001, c. 17, 
subsec. 133(3), applicable to 1997 et seg. The portion formerly read: 


the insurer is deemed to have disposed of the property at the beginning of the 
year for proceeds of disposition equal to its fair market value at that time and to 
have immediately thereafter reacquired the property at a cost equal to that fair 
market value. 


S. 138(11.31) 


Subsec. 138(11.3) amended by 1997, c. 25, subsec. 39(10), applicable to 1997 et seq. 
Subsec. (11.3) formerly read: 


(11.3) Subject to subsection (11.31), and except for the purposes of paragraph 
20(1)(); the description of A in the definition “undepreciated capital cost” in 
subsection 13(21) and paragraph (b) of the description of F in that definition and 
any regulations made for the purpose of the definition “property used by it in the 
year in, or held by it in the year in the course of” in subsection (12), where a life 
insurer resident in Canada, or a non-resident insurer, that carries on an insurance 
business in Canada and in a country other than Canada, at any time, 


(a) acquires property for some other purpose and at a later time commences 
to use that property as property used by it in the year in, or held by it in the 
year in the course of, carrying on an insurance business in Canada, or 


(b) acquires property for use-as property used by it in the year in, or held by 
it in the year in the course of, carrying on an insurance business in Canada 
and at a later time commences to use the property for some other purpose, 


(c), (d) [Repealed] 


the insurer shall be deemed to have disposed of the property at that later time for 
proceeds of disposition equal to its fair market value at that time and to have 
immediately thereafter reacquired the property at a cost equal to that fair market 
value. 


The opening words of subsec. '138(11.3) amended by 1995, c. 21, subsec. 57(8),-appli- 
cable to changes in use of property occurring in taxation years that begin after October 
1994. The opening words formerly read: 


(11.3) Except for the purposes of paragraphs (3)(d), (4)(c) and 20(1)(), the 
description of A in the definition “undepreciated capital cost” in subsection 
13(21) and paragraph (b) of the description of F in that definition and any regula- 
tions made for the purpose of the definition “property used by it in the year in, or 
held by it in the year in the course of” in subsection (12), where a life insurer 
resident in Canada, or a non-resident insurer, that carries on an insurance busi- 
ness in Canada and in a country other than Canada, at any time, 


Paras. 138(11.3)(c) and (d) repealed by 1995, c. 21, subsec. 57(9), applicable to 
changes in use of property occurring after February 22, 1994. Paras. (c) and (d) for- 
merly read: 


(c) acquires property that is a bond, debenture, mortgage, agreement of sale or 
any other form of indebtedness for use as property used by it in the year in, or 
held by it in the year in the course of, carrying on a life insurance business in 
Canada and at a later time commences to use the property in, or hold it in the 
course of, carrying on a business other than a life insurance business in Canada, 
or 


(d) acquires property that is a bond, debenture, mortgage, agreement of sale or 
any other form of indebtedness for use in, or to be held in the course of, carrying 
on a business other than a life insurance business in Canada and at a later time 
commences to use the property as property used by it in the year in, or held by it 
in the year in the course of, carrying on a life insurance business in Canada, 
That portion of subsec.,138(11.3) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 114(2), applicable to taxation years beginning after June 17, 1987 
that end after 1987. That portion formerly read: 
(11.3) Except for the purposes of the definition “amortized cost’ in subsection 
248(1) as it applies to paragraphs (3)(d) and (4)(c), paragraph 20(1)(1), the 
description of A in the definition “undepreciated capital cost” in subsection 
13(21) and paragraph (b) of the description of F in that definition and any regula- 
tions made for the purposes of the definition “property used by it in the year in, 
or held by it in the year in the course of” in subsection (12), where a life insurer 
resident in Canada, or a non-resident insurer, that carries on an insurance busi- 
ness in Canada and in a country other than Canada, at any time, 
1.T. Application Rules: 26(17.1) (ITAR 26 does not apply to property owned since 
before 1972 where 138(11.3) applies). 


(11.31) Exclusion from deemed disposition — Subsection 
(11.3) does not apply 


(a) to deem a disposition in a taxation year of a property of an 
insurer where subsection 142.5(2) deemed the insurer to have 
disposed of the property in its preceding taxation year; nor 


(b) for the purposes of paragraph 20(1)(1), the description of A 
and paragraph (b) of the description of F in the definition “un- 
depreciated capital cost” in subsection 13(21) and the definition 
“designated insurance property” in subsection (12). 


History: Subsec. 138(11.31) amended by 1997, c. 25, subsec. 39(10), applicable to 
1997 et seq. Subsec. (11.31) formerly read: 
(11.31) Subsection (11.3) does not apply in respect of a change in use of a pro- 
perty of an insurer where subsection 142.5(2) deemed the insurer to have dis- 
posed of the property in the taxation year that ended immediately before the 
change in use. 
Subséc. 138(11.31) added by 1995, c. 21, subsec: 57(10), applicable to changes in use 
of property occurring in taxation years that begin after October 1994. 
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S. 138(11.4) 


(11.4) Deduction of loss — Notwithstanding any other provision 
of this Act, where an insurer has a loss for a taxation year from the 
disposition, because of subsection (11.3), of a property other than a 
specified debt obligation (as defined in subsection 142.2(1)), and 
the loss would, but for this subsection, have been deductible in the 
year, the loss shall be deductible only in the taxation year in which 
the taxpayer disposes of the property otherwise than because of sub- 
section (11,3). 


History: Subsec: 138(11.4) amended by 1995, c. 21, subsec. 57(11), applicable to pro- 

perty deemed by subsection 138(11.3) to be disposed of after 1994. Subsec. (11.4) for- 

merly read: 
(11.4) Rules on deemed disposition and reacquisition — Where, but'for this 
subsection, an insurer in a taxation year would, by virtue of subsection (11.3), 
have realized an otherwise deductible loss for the year in respect of any property, 
notwithstanding any other provision of this Act, that loss shall be deductible only 
in the taxation year in which the insurer disposes of the property otherwise than 
by virtue of subsection (11.3). 


(11.41) [Repealed] 


History: Subsec. 138(11.41) repealed by 1995, c. 21, subsec. 57(12), applicable to 

changes in use of property occurring after February 22, 1994. Subsec. (11.41) formerly 

read: 
(11.41) Inclusion of gain — Where, by reason of a change in use referred to in 
paragraph (11.3)(c) or (d) of a property that is a bond, debenture, mortgage, 
agreement of sale or any other form of indebtedness, an insurer would, by reason 
of subsection (11.3), have realized an otherwise taxable gain at any time in re- 
spect of such property, that gain shall be included in computing the income of 
the insurer only in the taxation year in which the insurer disposes of or is deemed 
to have disposed of the property otherwise than by reason of a change in use of 
the property referred to in paragraph (11.3)(c) or (d). 


(11.5) Transfer of insurance business by non-resident in- 
surer — Where 


(a) a non-resident insurer (in this subsection referred to as the 
“transferor’’) has, at any time in a taxation year, ceased to carry 
on all or substantially all of an insurance business carried on by 
it in Canada in that year, 


(b) the transferor has, at that time or within 60 days after that 
time, transferred all or substantially all of the property (in this 
subsection referred to as the “transferred property”) that is 
owned by it at that time and that was designated insurance pro- 
perty in respect of the business for the taxation year that, be- 
cause of paragraph (h), ended immediately before that time 


(i) to a corporation (in this subsection referred to as the 
“transferee”) that is a qualified related corporation (within 
the meaning assigned by subsection 219(8)) of the transferor 
that began immediately after that time to carry on that insur- 
ance business in Canada, and 


(ii) for consideration that includes shares of the capital stock 
of the transferee, 


(c) the transferee has, at that time or within 60 days, thereafter, 
assumed or reinsured all or substantially all of the obligations of 
the transferor that arose in the course of carrying on that insur- 
ance business in Canada, and 


(d) the transferor and the transferee have jointly elected in, pre- 
scribed form and in accordance with subsection (11.6), 

the following rules apply: 
(€) subject to paragraph (k.1), where the fair market value, at 


that time, of the consideration (other than shares of the capital 
stock of the transferee or a right to receive any such shares) re- 
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the transferee or a right to receive any such shares) received or 
receivable by it as consideration for the transferred property| 
shall be deemed to be the fair market value, at that time, of the i 
particular property, i 
(g) where the provisions of subsection 85(1) are not required to} 
be applied in respect of the transfer, the cost to the transferor of 

any shares of the capital stock of the transferee received or re-| 
ceivable by the transferor as consideration for the transferred 
property shall be deemed to be 


(i) where the shares are preferred shares of any class ‘of the | 
capital stock of the transferee, the lesser of : 


(A) the fair market value of those shares immediately af- | 
ter the transfer of the transferred property, and 


(B) the amount determined by the formula’ 


Axe of 
tke 


i 
| 
{ 


G 
where 


A is the amount, if any, by which the proceeds of dispo- 
sition of the transferor of the transferred property de- | 
termined under paragraph (e) exceed the fair. market | 
value, at that time, of the consideration (other than 
shares of the capital stock of the transferee or a right | 
to receive any such shares) received or receivable by 
the transferor for the transferred. property, 


B_ is the fair market value, immediately after the transfer | 


of the transferred property, of those preferred shares of | 
that class, and 


C is the fair market value, immediately after the transfer — 
of the transferred property, of all preferred shares of — 
the capital stock of the transferee receivable by the 
transferor as consideration for the transferred property, — 


and 


(ii) where the shares are common shares of any class of the 
capital stock of the transferee, the amount determined by the 
formula 


Axe 
E 


where 


A is the amount, if any, by which the proceeds of disposi- 
tion of the transferor of the transferred property deter- 
mined under paragraph (e) exceed the total of the fair 
market value, at that time, of the consideration (other than 
shares of the capital stock of the transferee or a right to 
receive any such shares) received or receivable by the 
transferor for the transferred property and the cost to the 
transferor of all preferred shares of the capital stock of the 
transferee receivable by the transferor as consideration for 
the transferred property, 


B is the fair market value, immediately after the transfer of 
the transferred property, of those shares of that class, and 


C is the fair market value, immediately after the transfer of 
the transferred property, of all common shares of the capi- 
tal stock of the transferee receivable by the transferor as 
consideration for the transferred property, 


ceived or receivable by the transferor for the transferred pro- 
perty does not exceed the total of the cost amounts to the trans- 
feror, at that time, of the transferred property, the proceeds of 
disposition of the transferor and the cost to the transferee of the 
transferred property shall be deemed to be the cost amount, at 
that time, to the transferor of the transferred property, and in any 
other case, the provisions of subsection 85(1) shall be applied in 


respect of the transfer, 


(f) where the provisions of subsection 85(1) are not required to 
be applied in respect of the transfer, the cost to the transferor of 
any particular property (other than shares of the capital stock of 
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(h) for the purposes of this Act, the transferor and the transferee 
shall be deemed to have had taxation years ending immediately 
before that time and, for the purposes of determining the fiscal 
periods of the transferor and transferee after that time, they shall 


be deemed not to have established fiscal periods before that 
time, 


(i) for the purpose of determining the amount of gross invest- 
ment revenue required by subsection (9) to be included in com- 
puting the transferor’s income for the particular taxation year re- 
ferred to in paragraph (h) and its gains. and losses from. its 
designated insurance property for its subsequent taxation years, 
the transferor is deemed to have transferred the business referred 
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to in paragraph (a), the property referred to in paragraph (b) and 
the obligations referred to in paragraph (c) to the transferee on 
the last day of the particular year, 


~~ @) for the purpose of determining the income of the transferor 
and the transferee for their taxation years following their taxa- 


tion years referred to in paragraph (h), amounts deducted by the 
transferor as reserves under subparagraphs (3)(a)(i), Gi) and (iv), 


) paragraphs 20(1)(1) and (1.1) and 20(7)(c) of this Act and section 


33 and paragraph: 138(3)(c) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, in its taxation year re- 
ferred to in paragraph (h) in respect of the transferred property 
referred to in paragraph (b) or the obligations referred to in para- 
graph (c) shall be deemed to have been deducted by the trans- 
feree, and not the transferor, for its taxation year referred to in 
paragraph (h), « 


(j.1) for the purpose of determining the income of the transferor 
and the transferee for their taxation years following their taxa- 
tion years referred to in paragraph (h), amounts included under 
paragraphs (4)(b) and 12(1)(e.1) in computing the transferor’s 
income for its taxation year referred to in paragraph (h) in re- 
spect of the insurance policies of the business referred to in par- 
agraph (a) are deemed to have been included in computing the 


income of the transferee, and not of the transferor, for their taxa- 


tion years referred to in) paragraph (h), 


(k) for the purposes of this section, sections 12, 12.3, 12.4, 20, 
138.1, 140 and 142, subsections 142.5(5) and (7), paragraphs 
142.4(4)(c) and (d), section 148 and Part XII.3, the transferee 
shall, in its taxation years following its taxation, year referred to 
in paragraph (h), be deemed to be the same person as, and a 


‘continuation of, the transferor in respect of the business referred 


S..138(11.5) 


(k.1) except for the purpose of this subsection, where the provi- 
sions of subsection 85(1) are not required to be applied in re- 
spect of the transfer, 


(i) the transferor shall be deemed ‘not to have disposed of a 
transferred property that is a specified debt obligation (other 
than a mark-to-market property), and 


(ii) the transferee'shall be deemed, in respect of a transferred 
property that is a specified debt obligation (other than a 
mark-to-market property), to be the same person as, and a 
‘continuation of; the transferor, 


and for the. purpose. of this. paragraph, “mark-to-market, pro- 
perty” and “specified debt obligation” have the meanings as- 
signed by subsection 142.2(1), 


(k.2) for' the purposes of ‘subsections 112(5) to'(5.2) and (5.4) 
and the definition “mark-to-market property” in subsection 
142.2(1), the transferee shall be deemed, in respect of the trans- 
ferred property, to be the same person as, and a continuation of, 
the transferor, 


(1) for the purposes of this subsection and subsections (11.7) and 
(11.9), the fair market value of consideration received’ by the 
transferor from the transferee in respect of the’assumption or re- 
insurance of a particular obligation referred to in paragraph (c) 
shall'be deemed to be the total of the amounts deducted by the 
transferor as a reserve under subparagraphs (3)(a)(i), (ii) and (iv) 


sections (1 


aph (e),is'dee 


transferor as 


Technical Not 


(m) for the purpose of computing the income of the transferor or 
the transferee for their taxation years following their taxation 
years referred to in paragraph (h), 


(i) an amount in respect of a reinsurance premium paid or 
payable by the transferor to the transferee in respect of the 
obligations referred to in paragraph (c), or 


(ii) an amount in respect of a reinsurance commission paid or 
payable by the transferee to the transferor in respect of the 
amount referred to in’ subparagraph (i) 


under a reinsurance arrangement undertaken to effect the trans- 
fer of the insurance business to which this subsection applied 
shall be included or deducted, as the case may be, only to the 
extent that may be reasonably regarded as necessary to deter- 
mine the appropriate amount of income of both the transferor 
and the transferee. 


Related Provisions: 12.5(6); 138(22), 142:51(8)'— Financial institutions and insur- 
ers — transitional rules for accounting changes; 116(6)(e) — No's. 116 certificate re- 
quired on disposition of Canadian insurance business assets; 138(11.6) — Time of 
election; 138(11.7) — Computation of paid-up capital; 138(11.94) — Transfer of busi- 
ness by resident insurer; 142.6(5), (6) — Acquisition of ‘specified debt obligation by 
financial institution in rollover transaction; 190.13(c)(i)(A)CID) — Effect on capital tax; 
219(5.2) — Branch tax — election by non-resident insurer who has transferred busi- 
ness; Reg. 8101(4) — Inclusion in income of transferee re unpaid claims reserve; Reg. 
8103(4):—Mark-to-market — transition inclusion; Reg. 9204(3)'— Residual portion 
of specified debt obligation. 


History: Para. 138(11.5)(b) amended by 2001, c. 17, subsec. 133(4), applicable to 
1999 et seq. except that, where a taxpayer or a taxpayer’s legal representative so elects 
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in writing, filed with the Minister of National Revenue before 2002, the amended para. 
applies to the taxpayer’s 1997 and subsequent taxation years. The para. formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, transferred all or 
substantially all of the property owned by it at that time and used by it in the year 
in, or held by it in the year in the course of, carrying on that insurance business 
in Canada in that year (in this subsection referred to as the “transferred pro- 
perty”) to a corporation (in this subsection referred to as the “transferee”) that is 
a qualified related corporation (within the meaning assigned by subsection 
219(8)) of the transferor that, immediately after that time, began to carry on that 
insurance business in Canada and the consideration for the transfer includes 
shares of the capital stock of the transferee, 


Para. 138(11.5)(i) amended, para. (j.1) added, by 1997, c. 25, subsecs, 39(11), (12); 
para. (i) applicable to the transfer by an insurer of an insurance business in its 1997 or a 
subsequent taxation year; para. (j.1) applicable to 1996 et seg. Para. (i) formerly read: 


(i) for the purpose of determining the amount of gross investment revenue re- 
quired to be included in computing the transferor’s income for the year under 
subsection (9) and its gains and losses from property used by it in the year in, or 
held by it in the year in the course of, carrying on an insurance business in Can- 
ada for its taxation years following its year referred to in paragraph (h), the trans- 
feror shall be deemed to have transferred the business referred to in paragraph 
(a), the property referred to in paragraph (b) and the obligations referred to in 
paragraph (c) to the transferee on the last day of its taxation year referred to in 
paragraph (h), 


Para. 138(11.5)(e) amended by 1995, c. 21, subsec. 57(13), applicable to transfers of 
insurance businesses occurring after February 22, 1994. Para. (e) formerly read: 


(e) where the fair market value, at that time, of the consideration (other than 
shares of the capital stock of the transferee or a right to receive any such shares) 
received or receivable by the transferor for the transferred property does not ex- 
ceed the total of the cost amounts to the transferor, at that time, of the transferred 
property, the proceeds of disposition of the transferor and the cost to the trans- 
feree of the transferred property shall be deemed to be the cost amount, at that 
time, to the transferor of the transferred property, and in any other case, the pro- 
visions of subsection 85(1) shall be applied in respect of the transfer, 


Para. 138(11.5)(k) amended and paras. (k.1) and (k.2) added by 1995, c. 21, subsec. 
57(14); para. (k) applicable to transfers of insurance businesses occurring after October 
1994, para. (k.1) applicable to transfers of insurance businesses occurring after Febru- 
ary 22, 1994, and para. (k.2) applicable to transfers of insurance businesses occurring at 


any time (including, for greater certainty, transfers occurring before June 22, 1995). 
Para. (k) formerly read: 


(k) for the purposes of this section, sections 12, 12.3, 12.4, 20, 138.1, 140, 142 
and 148 and Part XII.3 of this Act and of section 33 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it applied to taxation 
years and fiscal periods beginning before June 18, 1987, the transferee shall, in 
its taxation years following its taxation year referred to in paragraph (h), be 
deemed to be the same person as, and a continuation of, the transferor in respect 
of the business referred to in paragraph (a), the transferred property referred to in 
paragraph (b) and the obligations referred to in paragraph (c), 


Paras. 138(11.5)(b) and (k) amended by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 
114(3), (4), applicable to transfers of an insurance business occurring after December 
15, 1987. Paras. (b), (k) formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, transferred all or 
substantially all of the property used by it in the year in, or held by it in the year 
in the course of, carrying on that insurance business in Canada in that year (in 
this subsection referred to as the “transferred property”) to a corporation (in this 


(11.7) Computation of paid-up capital — Where, after Decem- 
ber 15, 1987, subsection (11.5) is applicable in respect of a transfer 
of property by a non-resident insurer to a qualified related corpora- 
tion of the insurer and the provisions of subsection 85(1) were not 
required to be applied in respect of the transfer, the following rules 
apply: 


(a) in computing the paid-up capital, at any time after the trans- 
fer, in respect of any particular class of shares of the capital 
stock of the qualified related corporation, there shall be deducted 


“an amount determined by the formula 


@ 
(A-B)x= 


where 


A is the increase, if any, determined without reference to this 
subsection as it applies to the transfer, in the paid-up capital 
in respect of all the shares of the capital stock of the corpora- 
tion as a result of the transfer, 


B is the amount, if any, by which the cost of the transferred 
property to the corporation, immediately after the transfer, 
exceeds the fair market value, immediately after the transfer, 
of any consideration (other than shares of the capital stock of 
the corporation) received or receivable by the insurer from 
the corporation for the property, and 


C is the increase, if any, determined without reference to this 
subsection as it applies to the transfer, in the paid-up capital 
in respect of the particular class of shares as a result of the 


acquisition by the corporation of the transferred property; 
and 


(b) in computing the paid-up capital, at any time after December 
15, 1987, in respect of any particular class of shares of the capi- 
tal stock of the qualified related corporation, there shall be ad- 
ded an amount equal to the lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid after December 15, 1987 and 
before that time by the corporation 


exceeds 


(B) the total of such dividends that would have been de- 
termined under clause (A) if this Act were read without 
reference to paragraph (a), and 


(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after Decem- 
ber 15, 1987 and before that time. 


subsection referred to as the “transferee’’) that is a qualified related corporation Related Provisions: 138(11.5)(1) — Transfer of insurance business by non-resident 
(within the meaning assigned by subsection 219(8)) of the transferor which, im- insurer, 257 — Formula cannot calculate to less than zero, 


mediately after that time, commenced to carry on that insurance business in Can- 


ada and the consideration for the transfer includes shares of the capital stock of (11.8) Rules on transfers of depreciable property — Where 


the transferee, 


(k) for the purposes of this section and sections 12, 12.3,.12.4, 20,-138.1, 140, 
142 and 148 of this Act and section 33 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, the transferee shall, in its taxation years fol- 
lowing its taxation year referred to in paragraph (h), be deemed to be the same 
person as, and a continuation of, the transferor in respect of the business referred 
to in paragraph (a), the transferred property referred to in paragraph (b) and the 
obligations referred to in paragraph (c), 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Forms: T2100: Joint election in respect of an insurance business transferred by a non- 
resident insurer. 


(11.6) Time of election — Any election under subsection (11.5) 
shall be made on or before the day that is the earliest of the days on 
or before which any taxpayer making the election is required to file 
a return of income pursuant to section 150 for the taxation year in 
which the transactions to which the election relates occurred. 
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(a) subsection (11.5) is applicable in respect of a transfer of de- 
preciable property by a non-resident insurer to a qualified re- 
lated corporation, 


(b) the provisions of subsection 85(1) were not required to be 
applied in respect of the transfer, and 


(c) the capital cost to the insurer of the depreciable property ex- 
ceeds its proceeds of disposition therefor, 


for the purposes of sections 13 and 20 and any regulations made 
under paragraph 20(1)(a), the following rules apply: 


(d) the capital cost of the depreciable property to the corporation 
shall be deemed to be the amount that was the capital cost 
thereof to the insurer, and 


(e) the excess shall be deemed to have been allowed to the cor- 
poration in respect of the property under regulations made under 
paragraph 20(1)(a) in computing its income for taxation years 
ending before the transfer. 


(11.9) Computation of contributed surplus — Where, after 
December 15, 1987, subsection (11.5) or 85(1) is applicable in re- 
spect of a transfer of property by a person or partnership to an in- 
surance corporation resident in Canada and 


(a) the total of 


(i) the fair market value, immediately after the transfer, of 
any consideration (other than shares of the capital stock of 
the corporation) received or receivable by the person or part- 
nership from the corporation for the transferred property, 


(ii) the increase, if any, in the paid-up capital of all the shares 
of the capital stock of the corporation (determined without 
reference to subsection (11.7) or 85(2.1) as it applies in re- 
spect of the transfer) arising on the transfer, and 


(iii) the increase, if any, in the contributed surplus of the cor- 
poration (determined without reference to this subsection as 
it applies in respect of the transfer) arising on the transfer 


exceeds 
(b) the total of 


(i) the total of all amounts each of which is an amount re- 
quired to be deducted in computing the paid-up capital of a 
class of shares of the capital stock of the corporation under 
subsection (11.7) or 85(2.1), as the case may be, as it applies 
in respect of the transfer, and 


(ii) the cost to the corporation of the transferred property, 


for the purposes of paragraph 84(1)(c.1) and subsections 219(5.2) 
and (5.3), the contributed surplus of the corporation arising on the 
transfer shall be deemed to be the amount, if any, by which the 
amount of the contributed surplus otherwise determined exceeds the 
amount, if any, by which the total determined under paragraph (a) 
exceeds the total determined under paragraph (b). 


Related Provisions: 138(11.5)(1) — Transfer of insurance business by non-resident 
insurer. 


(11.91) Computation of income of non-resident insurer — 
Where, at any time in a particular taxation year, 


(a) a non-resident insurer carries on an insurance business in 
Canada, and 


(b) immediately before that time, the insurer was not carrying on 
an insurance business in Canada or ceased to be exempt from 
tax under this Part on any income from such business by reason 
of any Act of Parliament or anything approved, made or de- 
clared to have the force of law thereunder, 


for the purpose of computing the income of the insurer for the par- 
ticular taxation year, 


(c) the insurer shall be deemed to have had a taxation year end- 
ing immediately before the commencement of the particular tax- 
ation year, 


(d) for the purposes of paragraphs 12(1)(d) and (e), paragraph 
(4)(a), subsection (9) and the definition “designated insurance 
property” in subsection (12), the insurer is deemed to have car- 
ried on the business in Canada in that preceding year and to have 
claimed the maximum amounts to which it would have been en- 
titled under paragraphs 20(1)(1) and (1.1) and 20(7)(c) and sub- 
paragraphs (3)(a)(i), (ii) and (iv) for that year, 


Proposed Amendment — 138(11.91)(d) 


definition “designated insurance property” in subsection (12) 
nd paragraphs 12(1)(d) and (e), the insurer is deemed to have 
carried on the business in Canada in that preceding year and to 
~ have claimed the maximum amounts to which it would have 
- been entitled under paragraphs (3)(a) (other than under subpar- 
agraph (ii.1), (iii) or (v)), 20(1)(1) and (1.1) and 20(7)(c) for 
that year, ot Cee 
Application: The October 31, 2011 draft legislation, subsec. 41(), will amend 
para. 138(11.91)(d) to read as above, applicable to taxation years that begin after 
October 31, 2011. | oe 
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(d) for the purposes of paragraph (4)(a), subsection (9) and the — 


S. 138(11.91) 


Technical Notes: Subsection 138(11.91) provides rules for the purpose of comput-— 
ing the income of a non-resident insurer that commences to carry on a business in 
Canada or that ceases to be exempt from tax under Part I in a particular taxation year. 
Paragraph (d) of this subsection is amended to remove the reference to subparagraph 
138(3)(a)(iv), which is repealed. For further information, see the commentary on sub- 


section 138(3). 


Wii “ : Wi 


(d.1) for the purposes of, subsection 20(22), and subparagraph 
(3)(a)(i. 1), 


(i) the insurer is deemed to have carried on the business re- 
ferred to in paragraph (a) in Canada in the preceding taxation 
year referred to in paragraph (c), and 


(ii) the. amounts, if any, that would have been prescribed in 
respect of the insurer for the purposes of paragraphs (4)(b) 
and 12(1)(e.1) for that preceding year in respect of the insur- 
ance policies of that business are deemed to have been in- 
cluded in computing its income for that year, 


(e) the insurer is deemed to have disposed, immediately before 
the beginning of the particular taxation year, of each property 
owned by it at that time that is designated insurance property in 
respect of the business referred to in paragraph (a) for the partic- 
ular taxation year, for proceeds of disposition equal to the fair 
market value at that time and to have reacquired, at the begin- 
ning of the particular taxation year, the property at a cost equal 
to that fair market value, and 


(f) where paragraph (e) applies in respect of depreciable pro- 
perty of the insurer and the cost thereof to the insurer immedi- 
ately before the commencement of the particular taxation year 
exceeds the fair market value thereof at that time, for the pur- 
poses of sections 13 and 20 and any regulations made under par- 
agraph 20(1)(a), 


(i) the capital cost of the property to the insurer at that time 
shall be deemed to be the cost thereof to the insurer at that 
time, and 


(ii) the excess shall be deemed to have been allowed to the 
insurer in respect of the property under regulations made 
under paragraph 20(1)(a) in computing its income for taxa- 
tion years ending before the commencement of the particular 
taxation year. 


Proposed Repeal — 138(11.91)(f) _ 


Application: The July 16, 2010 draft legislation (Part | — technical), subsec. 95(3), 
will repeal para. 138(11.91)(f), applicable to taxation years that end after 1999. 


Technical Notes (July 2010): Subsection 138(11.91) provides rules for the purpose 
of computing the income of a non-resident insurer that at any time in a particular taxa- 
tion year commences to carry on business in Canada or that ceases to be exempt from 
tax under Part I of the Act. 


Paragraph 138(11.91)®) applies where the non-resident insurer’s capital cost of a de- 
preciable property exceeds the property’s fair market value immediately before the 
commencement of the particular taxation year. To ensure that on a later disposition of 
the property the non-resident insurer is subject to recapture of any excess capital cost 
allowance claimed before the particular taxation year, this paragraph preserves the pro- 
perty’s capital cost, and treats the excess as having been allowed as capital cost 
allowance. ee _ _ y 


Since it is inappropriate to provide for the recapture of capital cost allowance that was 
claimed when the business was not carried on in Canada or when the non-resident in- 
surer was exempt from tax under Part I of the Act, paragraph 138(11.91)(f) is repealed. 


Related Provisions: 95(2)(k.1) — Application to start-up of business of foreign 
affiliate. 


History: Para. 138(11.91)(e) amended by 2001, c. 17, subsec. 133(5), applicable to 
1999 et seq. except that, where a taxpayer or a taxpayer’s legal representative so elects 
in writing, filed with the Minister of National Revenue before 2002, the amended para. 
applies to the taxpayer’s 1997 and subsequent taxation years. The para. formerly read: 


(e) the insurer shall, immediately before the commencement of the particular tax- 
ation year, be deemed to have disposed of each property that was owned by it at 
that time and used by it in the year in, or held by it in the year in the course of, 
carrying on the business referred to in paragraph (a) for proceeds of disposition 
equal to the fair market value of the property at that time and to have reacquired 
the property at that time at a’cost equal to that fair market value, and 
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Para. 138(11.91)(d) amended, para. (d.1) added, by 1997, c. 25, subsec. 39(13); para. 
(d) applicable to 1997 er seq.; and para. (d.1) applicable to 1996 et seq. Para. (d) for- 
merly read: 

' (d) for the purposes of paragraphs 12(1)(d) and (e), paragraph (4)(a) and subsec- 
tion (9) and any regulations made under the definition “property used by it in the 
year in, or held by it in the year in the course of” in subsection (12), the insurer 
shall be deemed to have carried on the business referred to in paragraph (a) in 
Canada in the immediately preceding taxation year referred to in paragraph (c) 
and to have claimed the maximum amounts to which it would have been entitled 
under subparagraphs (3)(a)(i), (ii) and (iv), paragraphs 20(1)(1) and (1.1) and 
20(7)(c) of this Act and section 33 and paragraph 138(3)(c) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, for that year, 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(11.92) Computation of income where insurance business 
is transferred — Where, at any time in a taxation year, an insurer 
(in this subsection referred to as the “vendor’) has disposed of 


(a) all or substantially all of an insurance business carried on by 
it in Canada, or 


(b) all or substantially all of a line of business of an insurance 
business carried on by it in Canada 


to a person (in this subsection referred to as the “purchaser’’) and 
obligations in respect of the business or line of business, as the case 
may be, in respect of which a reserve may be claimed under subpar- 
agraph (3)(a)(i) or (ii) or paragraph 20(7)(c) (in this subsection re- 
ferred to as the “obligations”) were assumed by the purchaser, the 
following rules apply: 


(c) for the purpose of determining the amount of the gross in- 
vestment revenue required to be included in computing the in- 
come of the vendor and the purchaser under subsection (9) and 
the amount of the gains and losses of the vendor and the pur- 
chaser from designated insurance property for the year 


(i) the vendor and the purchaser shall, in addition to their 
normal taxation years, be deemed to have had a taxation year 
ending immediately before that time, and 


(ii) for the taxation years of the vendor and the purchaser fol- 
lowing that time, the business or line of business, as the case 
may be, disposed of to, and the obligations assumed by, the 
purchaser shall be deemed to have been disposed of or as- 
sumed, as the case may be, on the last day of the taxation 
year referred to in subparagraph (i), 


(d) for the purpose of computing the income of the vendor and 
the purchaser for taxation years ending after that time, 


(i) an amount paid or payable by the vendor to the purchaser 
in respect of the obligations, or 


(ii) an amount in respect of a commission paid or payable by 
the purchaser to the vendor in respect of the amount referred 
to in subparagraph (i) 


shall be deemed to have been paid or payable or received or re- 
ceivable, as the case may be, by the vendor or the purchaser, as 
the case may be, in the course of carrying on the business or line 
of business, as the case may be, and 


(e) where the vendor has disposed of all or substantially all of an 
insurance business referred to in paragraph (a), the vendor shall, 
for the purposes of section 219, be deemed to have ceased to 
carry on that business at that time. 
Related Provisions: 190.13(c)(i)(A)(III) — Effect on capital 
1403(8)—(10) — Revision of policy lapse rates — reserve deficiency. 
History: The opening words of para. 138(11.92)(c) amended by 1997, c. 25, subsec. 
39(14), applicable to the disposition by an insurer of an insurance business or a line of 


business of an insurance business in its 1997 or a subsequent taxation year. The open- 
ing words formerly read: 


tax; Reg. 


(c) for the purpose of determining the amount of the gross investment revenue 
required to be included in the income of the vendor and the purchaser under 
subsection (9) and the amount of the gains and losses of the vendor and the pur- 
chaser from property used by it in the year in or held by it in the year in the 
course of carrying on an insurance business in Canada 


(11.93) Property acquired on default in payment — Where, 
at any time in a taxation year of an insurer, the beneficial ownership 
of property is acquired or reacquired by the insurer in consequence 
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of the failure to pay all or any part of an amount (in this subsection | 


referred to as the “insurer’s claim’’) owing to the insurer at that time 
in respect of a bond, debenture, mortgage, hypothecary claim, 


agreement of sale or any other form of indebtedness owned by the | 


insurer, the following rules apply to the insurer: . 


(a) section 79.1 does not apply in respect of the acquisition or | 


reacquisition; 
(b) the insurer shall be deemed to have acquired or reacquired, 


as the case may be, the property at an amount equal to 'the fair | 


market value of the property, immediately before that time; 


(c) the insurer shall be deemed to have disposed at that time of 
the portion of the indebtedness represented by the insurer’s 
claim for proceeds of disposition equal to that fair market value 
and, immediately after that time, to have reacquired that portion 
of the indebtedness at a cost of nil; 


(d) the acquisition or reacquisition shall be deemed to have no 
effect on the form of the indebtedness; and 


(e€) in computing the insurer’s income for the year or a subse- 
quent taxation year, no amount is deductible under paragraph 
20(1)(1) in respect of the insurer’s claim. 


History: The opening words of subsec. 138(11.93) amended by 2001, c. 17, s. 218 to 
add the words “hypothecary claim”, in force June 14, 2001. 


Subsec. 138(11.93) amended by 1995, c. 21, s. 39, applicable to property acquired or 
reacquired after February 21, 1994, other than acquisitions or reacquisitions pursuant to 
a court order made before February 22, 1994. Subsec. (11.93) formerly read: 


(11.93) Notwithstanding section 79, where, at any time in a taxation year, an | 
insurer has acquired or reacquired the beneficial ownership of property in conse- 
quence of another person’s failure to pay all or any part of an amount (in this 
subsection referred to as the “insurer’s claim”) owing by the other person to the — 
insurer in respect of a bond, debenture, mortgage, agreement of sale or any other 
form of indebtedness owned by the insurer, the following rules apply: 
(a) in computing the other person’s proceeds of disposition of the property, — 
there shall be included the amount of the insurer’s claim; HO 
(b) any amount paid by the other person after the acquisition or reacquisi- 
tion, as the case may be, of the property on-account of or in satisfaction of - 
the insurer’s claim shall be deemed to be a loss of that person from the dis-.. 
position of the property for that person’s taxation year in which payment of 
that amount was made; 
(c) the insurer shall be deemed to have acquired or reacquired, as the case 
may be, the property at an amount equal to the fair market value of the pro- 
perty, immediately before that time, and to have disposed of the bond, de- 
benture, mortgage, agreement of sale or other form of indebtedness, as the 
case may be, for proceeds of disposition equal to that fair market value; 


(d) the cost amount to the insurer of the insurer’s claim shall be deemed to 
be nil and the insurer’s claim shall be deemed to be a bond, debenture, mort- 
gage, agreement of sale or other form of indebtedness, as the case may be; 
and 


(e) in computing the insurer’s income for the year or a subsequent year, no 
amount is deductible in respect of the insurer’s claim by reason of paragraph 
20(1)(1). 


(11.94) Transfer of insurance business by resident in- 
surer — Where 


(a) an insurer resident in Canada (in this subsection referred to 
as the “transferor’’) has, at any time in a taxation year, ceased to 
carry on all or substantially all of an insurance business carried 
on by it in Canada in that year, 


(b) the transferor has, at that time or within 60 days after that 
time, 


(i) in the case of a transferor that is a life insurer and that 
Carries on an insurance business in Canada and in a country 
other than Canada in the year, transferred all or substantially 
all of the property (in subsection (11.5) referred to as the 
“transferred property”) that is owned by it at that time and 
that was designated insurance property in respect of the busi- 
ness for the taxation year that, because of paragraph 
(11.5)(h), ended immediately before that time, or 


(11) in any other case, transferred all or substantially all of the 
property owned by it at that time and used by it in the year 
in, or held by it in the year in the course of, carrying on that 
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insurance business in Canada in that year (in subsection 
(11.5) referred to as the “transferred property”’) 


_ to a corporation resident in Canada (in this subsection referred to 
as the “‘transferee”) that is a subsidiary wholly-owned corpora- 


includes shares of the capital stock of the transferee, 


fiche tseyy 


RHEIN Sh 


rporati : 
iary wholly-owned corporation, and the : 
en immediately commences to carry « 


/ithin 60 days thereafter, as- 
iness; and 


han directors’ qualifying shares) are 
a subsidiary, or by 0 
i 0 


(c) the transferee has, at that time or within 60 days thereafter, 
assumed or reinsured all or substantially all of the obligations of 
the transferor that arose in the course of carrying on that insur- 
ance business in Canada, and 


(d) the transferor and the transferee have jointly elected in pre- 
scribed form and in accordance with subsection (11.6), 
paragraphs (11.5)(e)'to (m) and subsections (11.7) to (11.9) apply in 
respect of the transfer. 
tter from Dept. of Finance, Nov. 5, 2 


owned corporation”. mites 
Related Provisions: 12.5(6), 138(22), 142.51(8) — Financial institutions and insur- 
ers — transitional rules for accounting changes; 142.6(5), (6) — Acquisition of speci- 
fied debt obligation by financial institution in rollover transaction, Reg. 8101(4) — In- 
clusion in income of transferee re unpaid claims reserve; Reg. 8103(4) — Mark-to- 
market — transition inclusion; Reg. 9204(3)— Residual portion of specified debt 
obligation. 


History: Para. 138(11.94)(b) amended by 2001, c. 17, subsec. 133(6), applicable to 
1999 et seq. except that, where a taxpayer or a taxpayer's legal representative so elects 


S.138(12) dep 


in writing, filed with the Minister of National Revenue before'2002, the amended para. 
applies to the taxpayer’s 1997 and subsequent taxation years. The para. formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, in the: year trans- 
ferred all or substantially all of the property used or held by it in the year in the 
course of carrying on that insurance business in Canada to a corporation resident 
in Canada (in this subsection referred to as the “transferee”) that is a subsidiary 
wholly-owned corporation of the: transferor which, immediately after that time, 
began to carry on that insurance business. in Canada and the consideration forthe 
transfer includes shares of the capital stock of the transferee, 


Para. 138(11.94)(b) amended by 1997, c. 25, subsec. 39(15), applicable to 1997 et seq: 
Para. (b) formerly read: 


(b) the transferor has, at that time or within 60 days thereafter, transferred all or 
substantially all of the property used by it in the year in, or held by it in the year 
in the course of, carrying on that insurance business in Canada in that year to a 
corporation resident in Canada (in this subsection referred to as the “transferee”’) 
that is a subsidiary wholly-owned corporation of the transferor which, immedi- 
ately after that time, commenced to carry on that insurance business in Canada 
and the consideration for the transfer includes shares of the capital stock of the 
transferee, 


(12) Definitions — In this section, 
Related Provisions [subsec. 138(12)]}: 211(1) — Definitions. 


“accumulated 1968 deficit’? — [Repealed] 


History: The definition “accumulated 1968 deficit” in subsec. 138(12) repealed by 
1997, c..25, subsec. 39(16), applicable to 1997. et seg. The definition formerly read: 


“accumulated 1968 deficit” of a life insurer means such amount as can be estab- 
lished by the insurer to be its deficit as of the end of its 1968 taxation year from 
catrying on its life insurance business in Canada on the assumption that the 
amounts of its assets and liabilities (including reserves of any kind) 


(a) as of the end of any taxation year before its 1968 taxation year, were the 
amounts thereof determined for the purposes of the relevant authority, and 


(b) as of the end of its 1968 taxation year, were 


(i) in respect of depreciable property, the capital cost thereof as of the 
first day of its 1969 taxation year, 

(ii) in respect of policy reserves, the insurer’s maximum tax actuarial 
reserves for its 1968 taxation year for life insurance policies issued by it 
in the course of carrying on its life insurance business in Canada, and 


(iii) in respect of other assets and liabilities, the amounts thereof deter- 
mined as of the end of that year for the purpose of computing its income 
for its 1969 taxation year; 


“amortized cost [para. 138(12)(b)]” — [Repealed under former 
Act] 


“amount payable”, in respect of a policy loan at a particular time, 
means the amount of the policy loan and the interest thereon that is 
outstanding at that time; 


Related Provisions: 148(9) — “amount payable”. 


“base year” of a life insurer means. the life insurer’s taxation year 
that immediately precedes its transition year; 


History: The definition “base year” in subsec. 138(12) added by 2009, c. 2, subsec. 
45(2), applicable to taxation years that begin after September 2006. 


“Canada security” — [Repealed] 
History: The definition “Canada security” in subsec. 138(12) repealed by 1995, c. 21, 
subsec. 57(15), applicable to taxation years that begin after February 22, 1994. The 
definition formerly read: 
“Canada security” in respect of a life insurer that carried on a business in Canada 
in a taxation year, means a bond, debenture, mortgage, agreement of sale or any 
other indebtedness that was property used by it in the year in, or held by it in the 
year in the course of, carrying on its life insurance business in Canada, other than 
property included in a segregated fund; 


“cost” — [Repealed] 


History: The definition “cost” in subsec. 138(12) repealed by 1995, c. 21, subsec. 
57(15), applicable to taxation years that begin after February 22, 1994. The definition 
formerly read: 
“cost” to an insurer of acquiring a mortgage includes any amount advanced by 
the insurer to the borrower by, way of loan under the terms of the mortgage; 


“deposit accounting insurance policy” in respect of a life in- 
surer’s taxation year means an insurance policy of the life insurer 
that, according to generally accepted accounting principles, is not 
an insurance contract for that taxation year; 
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Related Provisions: Reg. 1408(1)“deposit accounting insurance policy” — Defini- — 


tion applies to Reg. Part XIV. 


History: The definition “deposit accounting insurance policy” added to subsec. | 


138(12) by 2010, c. 25, subsec. 33(2), applicable to taxation years that begin after 
2010. 


“designated insurance property”? for a taxation year of an insurer 
(other than an insurer resident in Canada that at no time in the year 
carried on a life insurance business) that, at any time in the year, 
carried on an insurance business in Canada and in a country other 
than Canada, means property determined in accordance with pre- 
scribed rules except that, in its application to any taxation year, 
“designated insurance property” for the 1998 or a preceding taxa- 
tion year means property that was, under this subsection as it read 
in its application to taxation years that ended in 1996, property used 
by it in the year in, or held by it in the year in the course of, carry- 
ing on an insurance business in Canada; 

Related Provisions: 138(11.31)(b) — Change in use rule for insurance properties 
does not apply for purposes of this definition; 248(1)“designated insurance pro- 
perty” — Definition applies to entire Act: 


History: The definition “designated insurance property” in 'subsec. 138(12) amended 

by 2001, c. 17, subsec. 133(7), applicable to 1997 et seq. The definition formerly read: 
“designated insurance property” for a taxation year of an insurer (other than an 
insurer resident in Canada that at no time in the year carried on a life insurance 
business) that, at any time in the year, carried’on an insurance business in Can- 
ada and in a country other than Canada, means property determined in accor- 
dance with prescribed rules except that, in its application to any taxation year, 
“designated insurance property” for the 1996 or a preceding taxation year means 
property that was, under this subsection as it read in its application to that year, 
property used by it in the year in, or held by it in the year in the course of carry- 
ing on an insurance business in Canada; 


The definition “designated insurance property” added to subsec. 138(12) by 1997,,c. 
25, subsec. 39(17), applicable to 1997 et seq. 


Regulations: 2401, 2405 (prescribed rules). 


“excluded policy” in respect of a life insurer’s base year means an 
insurance policy of the life insurer that would be a deposit account- 
ing insurance policy for the life insurer’s base year if the Interna- 
tional Financial Reporting Standards adopted by the Accounting 
Standards Board and effective as of January 1, 2011 applied for that 
base year; 


History: The definition “excluded policy” added to subsec. 138(12) by 2010, c. 25, 
subsec. 33(2), applicable to taxation years that begin after 2010. 


“gross investment revenue” of an insurer for a taxation year 
means the amount determined by the formula 


A+B+C+D+E+F-G 
where 


A is the total of the following amounts included in its gross reve- 
nue for the year: 


(a) taxable dividends, and 

(b) amounts received or receivable as, on account of, in lieu 
of or in satisfaction of, interest, rentals or royalties, other 
than amounts in respect of debt obligations to which subsec- 
tion 142.3(1) applies for the year, 


B is its income for the year from each trust of which it is a 
beneficiary, 


C is its income for the year from each partnership of which it is a 
member, 


D is the total of all amounts required by subsection 16(1) to be 
included in computing its income for the year, 
E is the total of 
(a) all amounts required by paragraph 142.3(1)(a) to be in- 
cluded in computing its income for the year, and 


(b) all amounts required by subsection 12(3) or 20(14) to be 
included in computing its income for the year except to the 
extent that those amounts are included in the computation of 
A, 


F is the amount determined by the formula 
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V-W 
where 


V is the total of all amounts included under paragraph 56(1)(d) 
in computing its income for the year, and 


W is the total of all amounts deducted under paragraph 60(a) in 
computing its income for the year, and 


G is the total of all amounts each of which is : ro 
(a) an amount deemed by subparagraph 16(6)(a)(ii) to be 
paid by it in respect of the year as interest, or 


(b) an amount deductible under paragraph 142.3(1)(b) in 
computing its income for the year; 


Related Provisions: 148(9) — “interest”; 257 — Formula cannot calculate to less 


than zero. 


History: The description of A in the definition “gross investment revenue” in subsec, 
138(12) amended by 1995, c. 21, subsec. 57(17), applicable to taxation years that end 
after February 22, 1994. The description of A formerly read: é 

A is the total of all taxable dividends and amounts received or receivable as, on 
account of, in lieu of or in satisfaction of, interest, rentals or royalties in- 
cluded in its gross revenue for the year, 

The description of E in the definition “gross investment revenue” in subsec. 138(12) 
amended by 1995, c. 21, subsec. 57(18), applicable to taxation years that end after 
February 22, 1994. The description of E formerly read: 

E is the total of all amounts required by subsection 12(3) or 20(14) to be in- 
cluded in computing its income for the year except to the extent that those 
amounts are included in the computation of A, 

The first formula in the definition “gross investment revenue” in subsec. 138(12) 
amended to add G, and the description of G added, by 1995, c. 21, subsecs. 57(16) and 
(19), applicable to taxation years that end after October 16, 1991, except that, in its 
application to taxation years that end before February 23, 1994, the description of G 
shall be read as follows: 


G is the total of all amounts deemed by subparagraph 16(6)(a)(ii) to be paid by 
it in respect of the year as interest; 


In “gross investment revenue” in subsecs. 138(12), the element F was added to the 
formula, the description of A was amended, and the description of F was added, by 
1994, c. 7, Sch. II (1991, c. 49), subsecs. 114(4.1), (5), (6), applicable to 1990 et seq. 
The description of A formerly read: 


A is the total amount of all taxable dividends, interest, rentals and royalties 
included in the insurer’s gross revenue for the year, 


“group term insurance policy [para. 138(12)(p)]’” — [Repealed 
under former Act] 


History: This definition was moved from para. 138(12)(p) to subsec. 138(15) in the 
R.S.C. 1985 (Sth Supp.). 


“interest”, in relation to a policy loan, means the amount in respect 
of the policy loan that is required to be paid under the terms and 
conditions of the policy in order to maintain the policyholder’s in- 
terest in the policy; 


“life insurance policy” includes an annuity contract and a contract 
all or any part of the insurer’s reserves for which vary in amount 
depending on the fair market value of a specified group of assets; 
Related Provisions: 12.2(10) — Riders; 211(1) —“Life insurance policy” for Part 
XII.3 tax; 248(1)“life insurance policy” — Definition applies to entire Act. 

Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-291R3: Transfer of property to a corporation under subsection 85(1); IT- 


355R2: Interest on loans to buy life insurance policies and annuity contracts, and inter- 
est on policy loans (archived). 


“life insurance policy in Canada” means a life insurance policy 
issued or effected by an insurer on the life of a person resident in 
Canada at the time the policy was issued or effected; 

Related Provisions: 128.1(10)“excluded right or interest”(1) — Life insurance pol- 
icy in Canada excluded from deemed disposition on emigration; 248(1)*life insurance 
policy in Canada” — Definition applies to entire Act. a 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


“maximum tax actuarial reserve” for a particular class of life in- 
surance policy for a taxation year of a life insurer means, except as 
otherwise expressly prescribed, the maximum amount allowable 
under subparagraph (3)(a)(i) as a policy reserve for the year in re- 
spect of policies of that class; 
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“pet Canadian life investment income [para. 138(12)(i)]” — 
[Repealed under former Act] 


‘non-segregated property” of an insurer means its property other 
than property included in a segregated fund; 


“participating life insurance policy” means a life insurance policy 

under which the policyholder is entitled to share (other than by way 
of an experience rating refund) in the profits of the insurer other 
than profits in respect of property in a segregated fund; 


“policy loan” means an amount advanced at a particular time by an 
insurer to.a policyholder in accordance with the terms and condi- 
tions of a life insurance policy in Canada; 


Interpretation Bulletins: IT-355R2: Interest on loans to buy life insurance policies 
and annuity contracts, and interest on policy loans (archived). 


“property used by it in the year in, or held by it in the year in 
the course of’ — [Repealed] 

History: The definition “property used by it in the year in, or held by it in the year in 
the course of” in subsec. 138(12) repealed by 1997, c. 25, subsec. 39(16), applicable to 
1997 et seq. The definition formerly read: 


“property used by it in the year in, or held by it in the year in the course of” 

carrying on an insurance business in Canada means, in the case of an insurer 
(other than a resident of Canada that does not carry on a life insurance business) 
that carried on an insurance business in Canada and in a country other than Can- 
ada, property determined in accordance with prescribed rules, 


Selected Cases [subsec. 138(12)“property used ...”]: Victory Reinsurance Co. 
y. MNR, [1992] 2 C.T.C. 2200 (TCC) (Amount of reserve reported to Superintendent of 
Insurance was amount of reserve under Act). 


“qualified related corporation” of a non-resident insurer has the 
meaning assigned by subsection 219(8); 


“relevant authority’ — [Repealed] 


History: The definition “relevant authority” in subsec. 138(12) repealed by 1997, c. 
25, subsec. 39(16), applicable to 1997 et seg. The definition formerly read: 


“relevant authority”, in relation to a life insurer, means 


(a) the Superintendent of Financial Institutions, if the insurer is required by 
law to report to the Superintendent of Financial Institutions, or 


(b) in any other case, the superintendent of insurance or other similar officer 
or authority of the province under the laws of which the insurer is 
incorporated; 


“reserve transition amount” of a life insurer, in respect of a life 
insurance business carried on by it in Canada in its transition year, 
is the positive or negative amount determined by the formula 


A-B 
where 


A is the maximum amount that the life insurer would be permitted 
to claim under subparagraph 138(3)(a)(i) (and that would be pre- 
scribed by section 1404 of the Regulations for the purpose of 
subparagraph 138(3)(a)(i)) as a policy reserve for its base year in 
respect of its life insurance policies in Canada if 


(a) the generally accepted accounting principles that applied 
to the life insurer in valuing its assets and liabilities for its 
transition year had applied to it for its base year, and 


(b) section 1404 of the Regulations were read in respect of 
the life insurer’s base year as it reads in respect of its transi- 
tion year, and 
B is the maximum amount that the life insurer is permitted to 
claim under subparagraph 138(3)(a)(i) as a policy reserve for its 
base year; 


History: The definition “reserve transition amount” in subsec. 138(12) added by 2009, 
¢, 2, subsec. 45(2), applicable to taxation years that begin after September 2006. 


“segregated fund” has the meaning given that expression in sub- 
section 138.1(1); 


“surplus funds derived from operations” of an insurer as of the 
end of a particular taxation year means the amount determined by 
the formula 


(A+B+C)-(D+E+F+G+H) 
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for the purpo: 


S. This definition al 


amendments, see the commentary on 


where 


A is the total of the insurer’s income for each taxation year in the 
period beginning with its 1969 taxation year and ending with the 
particular year from all insurance businesses carried on by it, 


C is the total of all profits or gains made by the insurer in the pe- 
riod in respect of non-segregated property of the insurer dis- 
posed of by it that was used by it in, or held by it in the course 
of, carrying on an insurance business in Canada, except to the 
extent that those profits or gains have been or are included in 
computing the insurer’s income or loss, if any, for any taxation 
year in the period from carrying on an insurance business, 


D is the total of its loss, if any, for each taxation year in the period 
from all insurance businesses carried on by it, 


E._ is the total of all losses sustained by the insurer in the period in 
respect of non-segregated property disposed of by it that was 
used by it in, or held by it in the course of, carrying on an insur- 
ance business in Canada, except to the extent that those losses 
have been or are included in computing the insurer’s income or 
loss, if any, for any taxation year in the period from carrying on 
an insurance business, 


F is the total of 


(a) all taxes payable under this Part by the insurer, and all 
income taxes payable by it under the laws of each province, 
for each taxation year in the period, except such portion 
thereof as would not have been payable by it if subsection (7) 
had not been enacted, and 


(b) all taxes payable under Parts 1.3 and VI by the insurer for 
each taxation year in the period, 


G is the total of all gifts made in the period by the insurer to a 
qualified donee, and 


is the amount determined by the formula 


M-—N 
where 


M is the amount determined in respect of the insurer for the par- 
ticular taxation year under clause (3)(a)(iii)(A), and 


N is the amount so determined under clause (3)(a)(iii)(B); 
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formula, _ 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: The description of G in “surplus funds derived from operations” in subsec. 
138(12) amended by 2011, c. 24, s. 44, in force on January 1, 2012. That description 
formerly read: 


G is the total of all gifts made in the period by the insurer to a person or organi- 
zation described in paragraph 110.1(1)(a) or (b), and 


The description of F in the definition “surplus funds derived from operations” in sub- 
sec. 138(12) substituted by 1994, c. 21, s. 66, applicable to 1992 et seq. That descrip- 
tion formerly read: 


F is the total of any taxes payable by the insurer under this Part and any in- 
come tax payable by it under the laws of any province for each taxation year 
in the period, except such portion thereof as would not have been payable by 
it if subsection (7) had not been enacted, 


I.T. Application Rules: 60.1 (reference to “this Part” in description of F includes 
Part IA of pre-1972 Act). 


“transition year” of a life insurer means 


(a) in respect of the accounting standards adopted by the Ac- 
counting Standards Board and effective as of October 1, 2006, 
the life insurer’s first taxation year that begins after September 
2006, and 


(b) in respect of the International Financial Reporting Standards 
adopted by the Accounting Standards Board and effective as of 
January 1, 2011, the life insurer’s first taxation year that begins 
after 2010; 


Proposed Addition — 138(12)“transition year”(c) — 
(c) in respect of the amendment to paragraph 1406(b) of the 


Income Tax Regulations announced on March 16, 2011, the . 


life insurer’s 2012 taxation year; 


Application: The March 16, 2011 draft legislation, subsec. 1(1), will add para, (c) 
to the definition “transition year” in subsec. 138(i2), applicable to 2012 et seq. 


Technical Notes: Section 138 sets out detailed rules relating to the taxation of 
insurance corporations. Section 138 is amended to modify existing transitional rules 
for insurers in respect of their life insurance businesses carried on in Canada (“life 
insurers”). These modifications are as a result of changes (“segregated fund policy 
changes”) to the prescribed rules in Part XIV of the Regulations for computing the 
maximum amount deductible, under subparagraph 138(3)(a)(i) of the Act, by a life 
insurer as a reserve in respect of its life insurance policies in Canada. These changes 


to the Regulations, announced on March 16, 2011, would clarify the computation of 


the maximum, allowable reserves in respect of segregated fund policies. 


These proposed modifications to the transitional rules in section 138 are generally 
intended to ensure that any increase or decrease in the reserves of an insurer resulting 
from the segregated fund policy changes will be taken into account in computing 
income for tax purposes over a five-year period. 


The definition “transition year” in subsection 138(12) of the Act provides for two 
Separate transition years of a life insurer. The first relates to accounting changes 
adopted by the Accounting Standards Board, and effective as of October 1, 2006. 
The second relates to changes to accounting rules in respect of the International Fi- 
nancial Reporting Standards adopted by the Accounting Standards Board and effec- 
tive as of January 1, 2011 (“IFRS”). 


The definition is amended to add a third separate transition year for a life insurer. 
The third transition year (“segregated fund policy transition year’’) relates to the seg- 
regated fund policy changes and is a life insurer’s 2012 taxation year. 

As a result of this amendment, a life insurer will be required to compute, in respect of 
its life insurance business carried on in Canada in its segregated fund policy transi- 


tion year, its reserve transition amount (as defined in existing subsection 138(12)) in 


respect of policy reserves arising from the segregated fund policy changes. This com- 
putation is independent of the reserve transition amount computed in respect of the 


2006 accounting changes and IFRS. In this regard, new subsection 138(26) of the; ; 


Act provides special rules for applying the related income tax provisions in circum- 
stances where a life insurer has more than one transition year for the same taxation 
year. For more detail, see the commentary on new subsection 138(26). 


Existing subsection 138(16) requires the inclusion, in computing the insurer’s in- 
come for its segregated fund policy transition year, of the positive amount, if any, of 
the insurer’s reserve transition amount for its segregated fund policy transition year. 
Similarly, subsection 138(17) requires the deduction in computing the insurer’s in- 
come for its segregated fund policy transition year of the absolute value of the nega- 
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cable to taxation years that begin after 2010. It formerly read: 


iki 
“transition year” of a life insurer means the life insurer’s first taxation year that! 


begins after September 2006; roi 
The definition “transition year” in subsec. 138(12)'added by 2009, c. 2, subsec. 45(2), 
applicable to taxation years that begin after September 2006. 108 


“1975 branch accounting election deficiency” of an insurer that 
has made an election under subsection 138(9) of the Income Tax 


Act, chapter 148 of the Revised Statutes of Canada, 1952, as it read | 


in its application to the 1977 taxation year, in respect of its. 1975 
taxation year means the amount determined by the formula 


(A +B)-(C+D+E+F+G) 
where 


A is such portion of the total of the insurer’s gross investment rev- 
enue and all amounts determined under paragraphs (4)(b) and 
(c) as would have been required to be included in computing its 
income for its 1975 taxation year if 


(a) it had not made the election under subsection 138(9) of 
that Act in respect of that year, and if 


(b) where it had made the election under subsection 138(9) of 
that Act in respect of its 1974 taxation year, it had adopted 
for its 1975 taxation year, with the concurrence of the Min- 


ister, the method required by subsection 138(9) of that Act if | 
it had not elected under that subsection and the Minister had _ 


specified no terms and conditions under subsection 138(10) 


of that Act, 


B is the total of the amounts deducted in computing the insurer’s 
income for its 1975 taxation year under paragraphs (3)(b) and 
(d), 


C is the total of the insurer’s gross investment revenue included in 


computing its income for its 1975 taxation year and the amounts 
included in computing its income for that year under paragraphs 
(4)(b) and (c), 


D is such portion of the total of all amounts determined under 


paragraphs (3)(b) and (d) as would have been deductible in com- 
puting the insurer’s income for its 1975 taxation year if 


(a) it had not made the election under subsection 138(9) of 
that Act in respect of that year, and ; 


(b) where it had made the election under subsection 138(9) of 
that Act in respect of its 1974 taxation year, it had adopted 
for its 1975 taxation year, with the concurrence of the Min- 
ister, the method required by subsection 138(9) of that Act if 
it had not elected under that subsection and the Minister had 
specified no terms and conditions under subsection 138(10) 
of that Act, 


E is the amount determined by the formula 


aa) 
where 


P is the total of the insurer’s outlays or expenses that would 
have been deductible in computing its income from its insur- 
ance businesses for its 1975 taxation year (other than 
amounts deductible under subsection (3), section 140 and 
regulations made under paragraph 20(1)(a) and 20(7)(c)),. if 

(a) it had not made the election under subsection 138(9) 
of that Act in respect of that year, and 


(b) where it had made the election under subsection 
138(9) of that Act in respect of its 1974 taxation year, it 
had adopted for its 1975 taxation year, with the concur- 
rence of the Minister, the method required by subsection 
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Or 138(9) of that Act if it had not elected’ under that ‘subsec- 
i tion and the Minister*had specified’ no terms and condi- 
tions under subsection 138(10) of that Act, 


Q is the total of the insurer’s outlays or expenses deducted in 

. computing its income from its :insurance: businesses for its 

> 1975 taxation year (other than amounts deducted under sub- 
section (3); section 140 and’ regulations made under 
paragraphs 20(1)(a) and 20(7)(c)), 

Fis the amount. of the insurer’s; 1975-76 excess policy dividend 

_ deduction, and 

G is the amount ‘of the insurer’s 1975-76 excess policy dividend 

reserve; 


Related Provisions: 257 — Formul 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


a cannot calculate to less than zero. 


“1975-76 excess additional group term reserve” of an insurer 
that has made an election under subsection 138(9) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it 
read in its application to the 1977 taxation year, in respect of its 
1975 taxation year means the amount determined by the formula 


A-B 
where 


A is the amount that would have been deductible under subpara- 
~ graph (3)(a)(ii) in computing the insurer’s income for its 1976 

taxation year if it had claimed the maximum allowable amount 

under that subparagraph for that year, and 

is the amount deducted under that subparagraph in computing its 

income for its 1976 taxation year; 


iy USD HEA WonSy 
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Provisions: 257 — Formula cannot calculate to less than zero. 


al 


Related 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“1975-76 excess capital cost allowance” of depreciable property 
of a prescribed class of an insurer that has made an election under 
subsection 138(9) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in/its application to the 
1977 taxation year, in respect of its 1975 taxation year means the 
amount determined by the formula 


(A +B)-C 
where 
A is the amount determined by the formula 


P-Q 
where 


P is the amount that would have been deductible under para- 
graph 20(1)(a) by the insurer in computing its income for its 
1975 taxation year with respect to that class, if it had claimed 
the maximum allowable amount under that paragraph in that 
year with respect to that class and if 


(a) it had not made the election under subsection 138(9) 
of that Act in respect of its 1975 taxation. year, and » 
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(b) where‘it made the election under ‘subsection 138(9) of 
that Act in respect of its 1974 taxation year, it) had 
adopted for its\1975 taxation year, with the concurrence 
of the Minister, the method required by subsection 138) 
of that Act if it)had not elected under that subsection and 
the Minister had specified no terms and conditions under 
subsection 138(10) of that Act, and 


Q is the amount deducted under paragraph 20(1)(a) by the in- 
surer in computing its income for its 1975 taxation year with 
respect to that class, 


is the amount determined by the formula 


R-S 
where 


R is the amount that would have been deductible under para- 
graph 20(1)(a) by the insurer in computing its income for its 
1976 taxation year with respect to that class if it had claimed 
the maximum allowable amount under that paragraph in that 
year and in its 1975 taxation year with respect to that class on 
the basis of the assumptions made in paragraphs (a) to (d) of 
the description of A in the: definition “1975-76 excess, policy 


dividend reserve” in this subsection, and 


is the amount deducted under paragraph 20(1)(a) by the in- 
surer in computing its income for its 1976 taxation year with 
respect to. that class, and, 


is the amount determined by the formula 


T-—U 


where 
T is the amount determined for S, and 
U_ is the amount determined for R; 


8(12), applicab 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“1975-76 excess investment reserve” of an insurer that has made 
an election under subsection 138(9) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in its appli- 
cation to the 1977 taxation year, in respect of its 1975 taxation year 
means the amount determined by the formula 


A-B 
where 


A is the amount that would have been deductible under paragraph 
138(3)(c) of ‘the! Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, by the insurer in computing its income 
for its 1976 taxation year if it had claimed the maximum allowa- 
ble amount under that paragraph in, that year and that amount 
was determined without reference to subparagraph 138(3)(c)(ii) 
of that Act, and 

is the amount deducted by the insurer under paragraph 138(3)(c) 
of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, in computing its income for its 1976 taxation 
year; 


roposed Repeal — 138(12)“1975-76 excess 
investment reserve 
gislation, : 


Applicati 


on: Th 
definition “1 


19; 


ounting election deficiency”. 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
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“1975-76 excess policy dividend deduction” of an insurer that has 
made an election under subsection 138(9) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it read in its 
application to the 1977 taxation year, in respect of its 1975 taxation 
year means the amount determined by the formula 


(A+B)-C 
where 
A is the amount determined by the formula 


|e 
where 


P is the amount that would have been deductible under subpar- 
agraph (3)(a)(ili) by the insurer in computing its income for 
its 1975 taxation year if that amount had been determined on 
the assumptions made in paragraphs (a) to (d) of the descrip- 
tion of A in the definition “1975-76 excess policy dividend 
reserve” in this subsection, and 


Q is the amount deducted under subparagraph (3)(a)(iii) by the 
insurer in computing its income for its 1975 taxation year, 


B is the amount determined by the formula 


R-S 
where 


R_ is the amount that would have been deductible under subpar- 
agraph (3)(a)(iil) by the insurer in computing its income for 
its 1976 taxation year if that amount had been determined on 
the basis that the amount of its income for that year from its 
participating life insurance business carried on in Canada 
was computed in accordance with prescribed rules on the as- 
sumptions made in paragraph (e) of the description of A in 
the definition “1975-76 excess policy dividend reserve” in 
this subsection, and 


Sis the amount deducted by the insurer under subparagraph 
(3)(a)(iii) in computing its income for its 1976 taxation year, 
and 


C is the amount determined by the formula 


T-U 
where 
T is the amount determined for S, and 
U is the amount determined for R; 


Proposed Repeal — 138(12)“1975-76 excess policy 
dividend deduction” — ‘ 
Application: The October 31, 2011 draft legislation, subsec. 41(11), will repeal the 


definition “1975-76 excess policy dividend deduction” in subsec. 138(12), applicable 
to taxation years that begin after October 31, 2011. 


Technical Notes: See under 138(12)*1975 branch accounting election deficiency”. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“1975-76 excess policy dividend reserve” of an insurer that has 
made an election under subsection 138(9) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it read in its 
application to the 1977 taxation year, in respect of its 1975 taxation 
year means the amount determined by the formula 


A-B 
where 
A is the amount that would have been deductible under subpara- 
graph (3)(a)(iv) by the insurer in computing its income for its 
1976 taxation year if 


(a) it had not made the election under subsection 138(9) of 
that Act in respect of its 1975 taxation year, 


(b) where it made an election under subsection 138(9) of that 
Act in respect of its 1974 taxation year, it had adopted for its 
1975 taxation year, with the concurrence of the Minister; the 
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method required by subsection 138(9) of that Act if it had not | 
_ elected under that subsection and the Minister had specified | 


no terms and conditions under subsection 138(10) of that 
Act, 


(c) it had claimed the maximum allowable amount under par- 
agraph 138(3)(c) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, in computing its income 
for its 1975 taxation year, ) 


(d) it had claimed the maximum allowable amount that 
would have been deductible under regulations made under 
paragraph 20(1)(a) in computing its income for its 1975 taxa- 


tion year with respect to property of each of its prescribed | 


classes, and 
(e) the amount of its income for its 1976 taxation year from 


its participating life insurance business carried on in Canada | 


was computed in accordance with prescribed rules and as if 


the amount deducted under subparagraph (3)(a)(iv) by it in | 


computing its income for its 1975 taxation year was the 
amount that would have been deductible under that subpara- 
graph on the basis of the assumptions made in paragraphs (a) 
to (d) of this description, and ' 


B is the amount deducted by the insurer under subparagraph 
(3)(a)(iv) in computing its income for its 1976 taxation year; 


Proposed Repeal — 138(12)1975-76 excess polic 
dividend reserve” _ ae 
, The October 31, 2011 draft legislation, subsec. 41(11), will repeal 
definition “1975-76 excess policy dividend reserve” in subsec. 138(12), applicable 
taxation years that begin after October 31, 2011. ae : 


Technical Notes: See under 138(12)1975 branch accounting election 


Related Provisions: 257 — Formula cannot calculate to less than zero. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“1975-76 excess policy reserves” of an insurer that has made an 
election under subsection 138(9) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in its appli- 
cation to the 1977 taxation year, in respect of its 1975 taxation year 
means the amount determined by the formula 


A-B 
where 
A is the amount that would have been deductible under subpara- 
graph (3)(a)(i) in computing the insurer’s income for its 1976 
taxation year if it had claimed the maximum allowable amount 
under that subparagraph for that year, and 


B is the amount deducted under that subparagraph in computing its 
income for its 1976 taxation year. 


Proposed Repeal — 138(12)1975-76 
i a - reserves” Ge 
Application: The October 31, 2011 draft legislation, subsec. 41(11), 


definition “1975-76 excess policy reserves” in subsec. 138(12), applicab! le to 
years that begin after October 31, 2011. — 


Technical Notes: See under 138(12)"1975 branch accounting elec on deficiency”. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


exces 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(13) Variation in “tax basis” and “amortized cost” — Where 


(a) in a taxation year that ended after 1968 and before 1978 an 
insurer carried on a life insurance business in Canada and an 
insurance business in a country other than Canada, 


(b) the insurer did not make an election in respect of the year 
under subsection 138(9) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it applied to that year, 
and 


(c) the ratio of the value for the year of the insurer’s specified 
Canadian assets to its Canadian investment fund for the year ex- 
ceeded one, 


1118 


each of the amounts included or deducted as follows in respect of 
the year shall be multiplied by the ratio referred to in paragraph (c): 


~(d) under paragraph (c), (d), (k) or (1) of the definition “tax ba- 
sis” in subsection 142.4(1) in determining the tax basis of a debt 
obligation to the insurer, or 


(e) under paragraph (c), (d), (f) or (h) of the definition “amor- 
tized cost’ in subsection 248(1) in determining the amortized 
cost of a debt obligation to the insurer. 
Related Provisions: 138(14) — Meaning of certain expressions; 142.4(1)“tax ba- 
sis”(c), (d), (k), (1) — Disposition of specified debt obligation by. financial institution. 


History: Subsec. 138(13) amended by 1995, c. 21, subsec. 57(20), applicable to taxa- 

tion years that end after February 22, 1994. Subsec. (13) formerly read; 
(13) Where meaning of “amortized cost’ varied — For the purposes of the 
definition. “amortized cost” in subsection 248(1), where in,a taxation year ending 
after 1968 and before the particular time referred to in that definition an insurer 
carried on a life insurance business in Canada and an insurance business in a 
country other than Canada and has not made an election under subsection 138(9) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as it 
read in its application to the 1977 taxation year, in respect of that year, each of 
the amounts referred to in paragraph (c), (d), (f) or (h) in that definition shall, in 
respect of that year, be deemed to be the greater of 


(a) each such amount, and 


(b) that proportion of the amount referred to in paragraph (a) that the value 
for the taxation year of the insurer’s specified Canadian assets is of its Cana- 
dian investment fund for the taxation year. ; 


I.T. Application Rules: 69 (meaning of “chapter 148 meh 


(14) Meaning of certain expressions — For the purposes of 
subsection (13), the expressions “Canadian investment fund for a 
taxation year”, “specified Canadian assets” and “value for the taxa- 
tion year” have the meanings prescribed therefor. 


Regulations: 2400(4)(a), 2405(2) [before 1999] (prescribed meanings). 


(15) Definition not to apply — In this section, in construing the 
meaning of the expression “group term insurance policy”, the defi- 
nition “group term life insurance policy” in subsection 248(1) does 


not apply. 


(16) Transition year income inclusion — There shall be in- 
cluded in computing a life insurer’s income for its transition year 
from a life insurance business carried on by it in Canada in the tran- 
sition year, the positive amount, if any, of the life insurer’s reserve 
transition amount in respect of that life insurance business. 

Related Provisions: 12.5(2) — Parallel rule for non-life, insurer; 138(18) — Inclu- 
sion reversal in subsequent 5 years; 138(26) — Application to 2012 transition re nega- 


tive policy reserves and segregated funds; 142.51(2) — Parallel rule for financial 
institution. 


History: Subsec. 138(16) added by 2009, c. 2, subsec. 45(3), applicable to taxation 
years that begin after September 2006. 


(17) Transition year income deduction — There shall be de- 
ducted in computing a life insurer’s income for its transition year 
from a life insurance business carried on by it in Canada in the tran- 
sition year, the absolute value of the negative amount, if any, of the 
life insurer’s reserve transition amount in respect of that life insur- 
ance business. 

Related Provisions: 20.4(2) — Parallel rule for non-life insurer; 138(19) — Deduc- 
tion reversal in subsequent 5 years; 138(22), (23)'— Effect of rollover of insurance 


business; 138(26) — Application to 2012 transition re negative policy reserves and 
segregated funds; 142.51(3) — Parallel rule for financial institution. 


History: Subsec. 138(17) added by 2009, c. 2, subsec: 45(3), applicable to taxation 
years that begin after September 2006. 


(17.1) IFRS transition — reversals — In applying subsections 
(18) and (19) to a life insurer for a taxation year of the life insurer 
in respect of the International Financial Reporting Standards 
adopted by the Accounting Standards Board and effective as of Jan- 
uary 1, 2011, 


(a) the reference to “policy reserve” in B of the formula in the 
definition “reserve transition amount” in subsection (12) is to be 
read as a reference to “policy reserve determined without refer- 
ence to the life insurer’s excluded policies”; 
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(b) the reference in those subsections to “that ends after the be- 
ginning of the transition year” is to be read as a reference to 
“that ends no sooner than two years after the beginning of the 
transition year”; and 


(b) the reference in those subsections to “the first day of the 
transition year” is to be read as a reference to “the first day of 
the first year that ends no sooner than two years after the begin- 
ning of the transition year’. 


History: Subsec. 138(17.1) added by 2010, c. 25, subsec. 33(3), applicable to taxation 
years that begin after 2010. 


(18) Transition year income inclusion reversal — If an 
amount has been included under subsection (16) in computing a life 
insurer’s income for its transition year from a life insurance busi- 
ness carried on by it in Canada, there shall be deducted in comput- 
ing the life insurer’s income, for each particular taxation year of the 
life insurer that ends after the beginning of the transition year, from 
that life insurance business, the amount determined by the formula 


A X B/1825 
where 


A is the amount included under subsection (16) in computing the 
life insurer’s income for the transition year from that life insur- 
ance business; and 


B is the number of days in the particular taxation year that are 
before the day that is 1825 days after the first day of the transi- 
tion year. 


Related Provisions: 20.4(3) — Parallel rule for non-life insurer; 138(17.1) — Inter- 
national Financial Reporting Standards; 138(20), (25) — Effect of windup of insurer; 
138(21) — Effect of amalgamation; 138(22), (23)— Effect of transfer of insurance 
business; 138(26) — Application to 2012 transition re negative policy reserves and 
segregated funds; 142.51(4) — Parallel rule for financial institution. 


History: Subsec. 138(18) added by 2009, c. 2, subsec. 45(3), applicable to taxation 
years that begin after September 2006: 


(19). Transition year income deduction reversal — If an 
amount has been deducted under subsection (17) in computing a life 
insurer’s income for its transition year from a life insurance busi- 
ness carried on by it in Canada, there shall be included in comput- 
ing the life insurer’s income, for each particular taxation year of the 
life insurer that ends after the beginning of the transition year, from 
that life insurance business, the amount determined by the formula 


A X B/1825 
where 


A. is the amount deducted under subsection (17) in computing the 
life insurer’s income for the transition year from that life insur- 
ance. business; and 


B is the number of days in the particular taxation year that are 
before the day that is 1825 days after the first day of the transi- 
tion year. 


Related Provisions: 12.5(3) — Parallel rule for non-life insurer; 138(17.1) — Inter- 
national Financial Reporting Standards; 138(20), (25) — Effect of windup of insurer, 
138(21) — Effect of amalgamation; 138(22), (23) — Effect of transfer of insurance 
business; 138(24) — Effect of ceasing to carry on business; 138(26) — Application to 
2012 transition re negative policy reserves and segregated funds; 142.51(5) — Parallel 
rule for financial institution. 


History: Subsec. 138(19) added by 2009, c. 2, subsec. 45(3), applicable to taxation 
years that begin after September 2006. 


(20) Winding-up — If a life insurer has, in a winding-up to which 
subsection 88(1) has applied, been wound-up into another corpora- 
tion (referred to in this subsection as the “parent”), and immediately 
after the winding-up the parent carries on a life insurance business, 
in applying subsections (18) and (19) in computing the income of 
the life insurer and of the parent for particular taxation years that 
end on or after the first day (referred to in this subsection as the 
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“start day”) on which assets of the life insurer were distributed to 
the parent on the winding-up, 


(a) the parent is, on and after the start day, deemed to be the 
same corporation as and a continuation of the life insurer in re- 
spect of 


(i) any amount included under subsection (16) or deducted 
under subsection (17) in computing the life insurer’s income 
from a life insurance business for its transition year, 


(ii) any amount deducted under subsection (18) or included 
under subsection (19) in computing the life insurer’s income 
from a life insurance business for a taxation year of the life 
insurer that begins before the start day, and 


(iii) any amount that would — in the absence of this subsec- 
tion and if the life insurer existed and carried on a life insur- 
ance business on each day that is the start day or a subse- 
quent day and on which the parent carries on a life insurance 
business — be required to be deducted or included, in respect 
of any of those days, under subsection (18) or (19) in com- 
puting the life insurer’s income from a life insurance busi- 
ness; and 


(b) the life insurer is, in respect of each of its particular taxation 
years, to determine the value for B in the formulas in subsec- 
tions (18) and (19) without reference to the start day and days 
after the start day. 


Related Provisions: 12.5(4) — Parallel rule for non-life insurer; 142.51(6) — Paral- 
lel rule for financial institution. 


History: Subsec. 138(20) added by 2009, c. 2, subsec. 45(3), applicable to taxation 
years that begin after September 2006. 


(21) Amalgamations — If there is an amalgamation (within the 
meaning assigned by subsection 87(1)) of a life insurer with one or 
more other corporations to form one corporation (referred to in this 
subsection as the “new corporation”), and immediately after the 
amalgamation the new corporation carries on a life insurance busi- 
ness, in applying subsections (18) and (19) in computing the in- 
come of the new corporation for particular taxation years of the new 
corporation that begin on or after the day on which the amalgama- 
tion occurred, the new corporation is, on and after that day, deemed 
to be the same corporation as and a continuation of the life insurer 
in respect of 


(a) any amount included under subsection (16) or deducted 
under subsection (17) in computing the life insurer’s income 
from a life insurance business for its transition year; 


(b) any amount deducted under subsection ( 18) or included 
under subsection (19) in computing the life insurer’s income 
from a life insurance business for a taxation year that begins 
before the day on which the amalgamation occurred: and 


(c) any amount that would — in the absence of this subsection 
and if the life insurer existed and carried on a life insurance bus- 
iness on each day that is the day on which the amalgamation 
occurred or a subsequent day and on which the new corporation 
carries on a life insurance business —be required to be de- 
ducted or included, in respect of any of those days, under sub- 
section (18) or (19) in computing the life insurer’s income from 
a life insurance business. 


Related Provisions: 12.5(5) — Parallel rule for non-life insurer; 142.51(7) — Paral- 
lel rule for financial institution, 


History: Subsec. 138(21) added by 2009, c. 2, subsec. 45(3), applicable to taxation 
years that begin after September 2006. 


(22) Application of subsec. (23) — Subsection (23) applies if, 
at any time, a life insurer (referred to in this subsection and subsec- 
tion (23) as the “transferor”) transfers, to a corporation (referred to 
in this subsection and subsection (23) as the “transferee”) that is 
related to the transferor, property in respect of a life insurance busi- 
ness carried on by the transferor in Canada (referred to in this sub- 
section and subsection (23) as the “transferred business”) and 


(a) subsection 138(11.5) or (11.94) applies to the transfer; or 
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| applies in respect of the transfer, at any time, of property 


_ (b) subsection 85(1) applies to the transfer, the transfer includes | 
all or substantially all of the property and liabilities of the trans- 
ferred business and, immediately after the transfer, the transferee | 
carries on a life insurance business. 


History: Subsec. 138(22) added by 2009, c. 2, subsec, 45(3), applicable to taxation 
years that begin after September 2006. 


( 


(23) Transfer of life insurance business — If this subsection 
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(a) the transferee is, at and after that time, deemed to be the | 
Same corporation as and a continuation of the transferor in re- 
spect of | 


(i) any amount included under subsection (16) or deducted | 
under subsection (17) in computing the transferor’s income | 
for its transition year that can reasonably be attributed to the | 
transferred business, 


(ii) any amount deducted under subsection (18) or included / 
under subsection (19) in computing the transferor’s income 
for a taxation year of the transferor that begins before that — 
time that can reasonably be attributed to the transferred busi- 
ness, and 


(iii) any amount that would — in the absence of this subsec- 
tion and if the transferor existed and carried on a life insur- 
ance business on each day that includes that time or is a sub- | 
sequent day and on which the transferee carries on a life 
insurance business — be required to be deducted or included, 
in respect of any of those days, under subsection (18) or (19) 
in computing the transferor’s income that can reasonably be 
attributed to the transferred business; and 


(b) in determining, in respect of the day that includes that time — 
or any subsequent day, any amount that is required under sub- 
section (18) or (19) to be deducted or included in computing the 
transferor’s income for each particular taxation year from the 
transferred business, the description of A in the formulas in 
those subsections is deemed to be nil. 


Related Provisions: 12.5(6), (7) — Parallel rule for non-life insurer: 138(22) — 
Conditions for 138(23) to apply; 142.51(8), (9) — Parallel rule for financial institution. 


History: Subsec. 138(23) added by 2009, c. 2, subsec. 45(3), applicable to taxation 
years that begin after September 2006. 


(24) Ceasing to carry on business — If at any time a life in- 
surer ceases to carry on all or substantially all of a life insurance 
business (referred to in this subsection as the “discontinued busi- 
ness”), and none of subsections (20) to (22) apply, 


(a) there shall be deducted, in computing the life insurer’s in- 
come from the discontinued business for the life insurer’s taxa- 
tion year that includes the time that is immediately before that 
time, the amount determined by the formula 


ASB 
where 


A is the amount included under subsection (16) in computing 
the life insurer’s income from the discontinued business for 
its transition year, and 


B is the total of all amounts each of which is an amount de- 
ducted under subsection (18) in computing the life insurer’s 
income from the discontinued business for a taxation year 
that began before that time; and 


(b) there shall be included, in computing the life insurer’s in- 
come from the discontinued business for the life insurer’s taxa- 
tion year that includes the time that is immediately before that 
time, the amount determined by the formula 


C-—D 
where 


C is the amount deducted under subsection (17) in computing 
the life insurer’s income from the discontinued business for 
its transition year, and 
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--D ‘is the’ total ofall.amounts each of which is an’ amount in- 
cluded under subsection (19) in computing the life insurer’s 
income from the discontinued business for a taxation year 
that began before that time. 

Related Provisions: 12:5(8), 20.44), — Parallel rules for non-life insurer, 87(2.2) — 

\ Amalgamation of insurers; 88(1)(g)(G)— Windup ‘of insurers;.142,51(1.1) — Parallel 

tule for financial institution; 257 — Formula cannot calculate to less than zero. 


: History: Subsec. 138(24) added by 2009, c., 2, subsec, 45(3), applicable to taxation 
years that begin after September 2006. 


(25) Ceasing to exist — If'at any time a life insurer that carried 
on a life insurance business ceases to exist (otherwise than as a re- 
sult of a winding-up or amalgamation described in subsection (20) 
or (21)), for the purposes of subsection (24), the life. insurer is 
deemed to have ceased to carry on the life insurance business at the 
earlier of 
. (a) the time (determined without reference to this subsection) at 
_. which the life insurer ceased to sis on, the life-insurance busi- 
ness, and 


(b) the time that is immediately before the end of the last taxa- 
tion year of the life insurer that ended at or before the time at 
which the life insurer ceased to exist, 
Related Provisions: 12.5(9) — Parallel rule for non-life insurer, 142.51(12) — sPar- 
allel rule for financial. institution. 


History: Subsec. '138(25) added by 2009, c. 2, subsec. 45(3), applicable to taxation 
years that begin after Sspianibes 2006. 
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ann for greater certainty, the references in subsections (16), 
a ey: ai ae and (19) to a transition yeni Melee each such 


Applicelion: The Nien 16, 2011 draft eit, slibede! 10, will add isc. 
13826), applicable. to 2012, et ni . i, s 


ance ce reserves i atehoe’ 
New paragraph 138(26)(a) provides an application rule for purposes of comping! 


the income tax effects i in the transitional rules in. subsections (16), (17), (18) and (19), 
and for purposes of the definition “reserve transition amount” in subsection 138(12), 
- application of those suDSCROnS is relevant to the Nes fund yarey 


the’ ainendment. to. pantera 1406(b) of the Regulations ss jibe: the eset 
fund policy changes applied to: that base year. 


New paragraphs. 138(26)(b) and (c) both apply if a life insurer has more ‘than o one 
transition year for the same taxation year. : : 


Paragraph 138(26)(b) applies specifically where the seule fund wells transition 
year and the IFRS transition year are for the same taxation year of the life i insurer. In 
this circumstance, for purposes of the IFRS transition year, the insurer’ s reserve tran- 
sition amount, and the associated application of subsections ‘138(16), Cd 2, (18) and 
(19), i is det ermined without regard to the segregated fund policy ‘changes. 


Paragraph 13826)(c) applies generally where a life insurer has more than one transi- 
tion year for the same taxation year (note that as a practical matter, under the income 
tax provisions, inc’ ding as amended currently, this: will only involve, as under para- 
graph (b), where the segregated fund policy transition year and the IFRS transition 
year are for the same taxation year of ies raat! qn this'¢ circumstance, para- 
graph 138(26)(c) clarifies 


that the insurer’ $ reserve transition amount for each of those transition years, and 
the associated application of subsections 138(16), | 17), (18) and due is deter- 
_ mined separately in respect of each of those transition years, and 


sf that the amounts determined as described immediately aboye are to ie included 
or deducted, as the case may ‘be, in C uting the i insurer’ Ss income for ine rele- 
vant taxation year. : 


Definitions [s. 138]: ‘ 
“allowable capital loss” — 38(b), 


‘accumulated 1968 deficit’? — 138(12); 
248(1); “amortized cost” — 138(13), 


“affiliated” — 251.1; 
248(1); 


“amount” — 248(1):; “amount payable” — (in respect of a policy loan) 138(12); “annu- 
ity’ = 248(1); “arm’s length’ —'251(1); “base year” — 138(12); “beneficial owner- 
ship” — 248(3); “borrowed money”, “business” — 248(1); “Canada” — 255, Interpre- 


tation Act 35(1);. ‘Canada security” — 138(12); “Canadian investment fund” — 
138(14), Reg. 2400(4)(a); “capital gain” — 39(1)(a), 248(1); “capital property” — 54, 
248(1); “carrying on™ business” — 253; “class of shares” — 248(6);. “common 
share” — 248(1); “completed” — 138(4.6); “corporation” — 248(1),Jnterpretation Act 
35(1); “cost” —(to an insurer of acquiring a mortgage or, hypothec) 138(12); “cost 
amount” — 248(1); “deposit accounting insurance policy” — 138(12);,. “depreciable 
property” — 13(21), 248(1); “designated insurance property” — 138(12), 248(1); “dis- 
position”, “dividend” — 248(1); “excluded policy” —138(12);) “fiscal period” — 
249(2)(b), 249.1; “gross investment revenue” — 138(12); “identical” — 138(11.1), 
248(12); “insurance policy’, “‘insurer” — 248(1); “interest in real, property” — 248(4); 
“interest” — in relation to a policy loan 138(12); “life insurance business” — 248(1); 
“fife insurance policy” — 138(4.01), (12), 248(1); “life insurance policy in Canada” — 
138(12), 248(1); “life “insurer” — 248(1); “mark-to-market property = LAL); 
“maximum tax actuarial reserve” — 138(12); “Minister” —248(1); “net Canadian life 
investment income” — 209(2); “1975 branch accounting election deficiency” — 
138(12); 1975-76 excess policy, dividend. deduction” — 138(3.1), 138(12); “1975-76 
excess policy dividend. reserve”, “1975-76 excess additional group term reserves’, 
“1975-76 excess policy reserves” — 138(12); “non-capital loss” — 111(8), 248(1); 
“non-resident” — 248(1); “non-segregated property” — 138(12); “paid-up capital’ — 
89(1), 138(11.7), 248(1); “parent? —138(20); “Parliament” — Interpretation Act 
35(1); “participating life insurance policy” — 138(12), “person” — 248(1); “policy 
dividend” — 139. 1@)@); “policy loan” — 138(12),. “preferred share”, “prescribed”, 
“principal amount”, “property” —.248(1); “property used by it in the year in, or held 
by it in the year in the course of’ — carrying on an insurance business 138(12); “prov- 
ince” — Interpretation Act 35(1); “qualified donee’-— 149.11), 188:2G)(a), 248(1); 
“qualified related. CORPONAHOR fo 138(12), 219(8); “received” — 248(7); sepgistered 
pension plan” — 248(1); “registered retirement savings plan” — 146(1), 248(1); “regu- 
lation” — 248(1); “related” — 251(2)-(6); “relevant authority”, “reserve transition 
amount” —138(12); “resident in Canada” — 94(3)(a)(viii), 250; * ‘segregated fund” — 
138(12); “share”, “shareholder” — 248(1); “specified Canadian assets” — 138(14), 
Reg. 2400(4)(a); “specified, debt obligation” — 142.2(1); “subsidiary, wholly-owned 
corporation” — 248(1); “‘substituted” — 248(5); “surplus funds ‘derived from opera- 
tions” — 138(12); “taxable Canadian corporation” — 89(1), 248(1); “taxable capital 
gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 
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248(1); “taxation year” — 249; “taxpayer”, “term preferred share” — 248(1); “trans- 
ferred business” — 138(22); “transferred property’ — 138(11.94)(b)(i); “transition 
year” — 138(12); “used” — 138(12)“property used by it in the year in, or held by it in 
the year in the course of”; “value for the taxation year” — 138(14), Reg. 2400(4)(a). 


138.1 (1) Rules relating to segregated funds — In respect of 
life insurance policies for which all or any portion of an insurer’s 
reserves vary in amount depending on the fair market value of a 
specified group of properties (in this section referred to as a “segre- 
gated fund”), for the purposes of this Part, the following rules 
apply: 

(a) an inter vivos trust (in this section referred to as the “related 

segregated fund trust”) is deemed to be created at the time that is 

the later of 


(i) the day that the segregated fund is created, and 


(ii) the day on which the insurer’s 1978 taxation year 
commences, 


and to continue in existence throughout the period during which 
the fund determines any portion of the benefits under those poli- 
cies that vary in amount depending on the fair market value of 
the property in the segregated fund (in this section referred to as 
“segregated fund policies”); 

(b) property that has been allocated to and that remains a part of 
the segregated fund, and any income that has accrued on that 
property is deemed to be the property and income of the related 
segregated fund trust and not to be the property and income of 
the insurer; 


(c) the insurer is deemed to be 


(i) the trustee who has ownership or control of the related 
segregated fund trust property, 


(ii) a resident of Canada in respect of the related segregated 
fund trust property used or held by it in the course of carry- 
ing on the insurer’s life insurance business in Canada, and 


(iii) a non-resident of Canada in respect of the related segre- 
gated fund trust property not used or held by it in the course 
of carrying on the insurer’s life insurance business in 
Canada; 


(d) where at a particular time there is property in the segregated 
fund that was not funded with premiums paid under a segregated 
fund policy, 
(i) the insurer is deemed to have an interest in the related 
segregated fund trust that is not in respect of any particular 
property or source of income, and 


(ii) the cost at any time of that interest to the insurer is 
deemed to be the total of 


(A) for property of the trust at that time allocated by the 
insurer to the segregated fund prior to 1978, the amount 
that would be its adjusted cost base to the insurer if the 
interest had been a capital property at all relevant times 
prior to 1978 and if the rules in this section had been ap- 
plicable for the taxation years after 1971 and before 1978, 
and 


(B) for property of the trust at that time allocated by the 
insurer to the segregated fund after 1977, the fair market 
value of the property at the time it was last allocated to 
the segregated fund by the insurer; 


(e) where at any particular time there is property in the segre- 
gated fund that was funded with a portion of the premiums paid 
before that time under a segregated fund policy, 


(i) the respective segregated fund policyholder is deemed to 
have an interest in the related segregated fund trust that is not 
in respect of any particular property or source of income, 


(ii) the cost of that interest is deemed to be the amount that is 
the total of 


(A) the amount that would be its adjusted cost base to the 
insurer at December 31, 1977 if the interest had been a 
capital property at all relevant times prior to 1978 and if 
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the rules in this section (if subsection (3) were read with-\ 
out reference to the expressions “or capital loss” and “or 
loss”) had been applicable for taxation years after 1971) 
and before 1978, and 


(B) the total of amounts each of which is that portion ofa, 
premium paid before that time and after the day referred 
to in subparagraph (a)(ii) under a segregated fund policy 
that was or is to be used by the insurer to fund property 
allocated to the segregated fund (other than the portion of | 
the premium that is an acquisition fee), and — ae 


d 


(ili) the portion of a premium included in a segregated fund | 
is deemed not to be an amount paid in respect of a premiu 
under the policy; 70 } 


(f) the income of the related segregated fund trust is deemed for 
the purposes of subsections 104(6), (13) and (24) to be an 
amount that has become payable in the year to the beneficiaries , 
under the segregated fund trust and the amount therefor in re- | 
spect of any particular beneficiary is equal to the amount deter- | 
mined by reference to the terms and conditions of the segregated | 
fund policy; 


q 


(g) where at a particular time the fair market value of property | 
transferred by the insurer to the segregated fund results in an ) 
increase at that time in the portion of the insurer’s reserves for a 


segregated fund policy held by a policyholder that vary with the | 
fair market value of the segregated fund and a decrease in the | 


portion of its reserves for the policy that do not so vary, the 


amount of that increase shall, 


(i) for the purpose of the determination of H in the definition 
“adjusted cost basis” in subsection 148(9), be deemed to be 


proceeds of disposition that the policyholder became entitled — 


to receive at that time, 


(il) for the purpose of computing the adjusted cost base to the — 


policyholder of the policyholder’s interest in the related seg- 
tegated fund trust, be added at that time to the cost to the 
policyholder of that interest, and 


(iii) for the purpose of computing the insurer’s income, be — 


deemed to be a payment under the terms and conditions of — 


the policy at that time; 


(h) where at a particular time the fair market value of property 


transferred by the insurer from the segregated fund results in an 
increase at that time in the portion of the insurer’s reserves for a 


segregated fund policy that do not vary with the fair market — 


value of the segregated fund and a decrease in the portion of its 


reserves for the policy that so vary, the amount of that increase _ 


shall, for the purpose of calculating the insurer’s income, be 
deemed to be a premium received by the insurer at that time; 


(i) where at a particular time the policyholder of a segregated — 


fund policy disposes of all or a portion of the policyholder’s in- 
terest in the related segregated fund trust, that proportion of the 
amount, if any, by which the acquisition fee with respect to the 
particular policy exceeds the total of amounts each of which is 


an amount determined under this paragraph with respect to the — 


particular policy before that time, that 


(i) the fair market value of the interest disposed of at that | 


time 

is of 
(i1) the fair market value of the policyholder’s interest in the 
particular segregated fund trust immediately before that time, 


is deemed to be a capital loss of the related segregated fund trust 
that reduces the policyholder’s benefits under the particular pol- 
icy by that amount for the purposes of subsection (3); 


(j) the obligations of an insurer in respect of a benefit that is 
payable under a segregated fund policy, the amount of which 
benefit varies with the fair market value of the segregated fund 
at the time the benefit becomes payable, are deemed to be obli- 
gations of the trustee under the related segregated fund trust and 
not of the insurer and any amount received by the policyholder 


or that the policyholder became entitled to receive at any partic- 
‘ular time in a year in respect of those obligations is deemed to 
be proceeds from the disposition of an interest in the related seg- 
__regated fund trust; 


' (k) a reference to “the terms and conditions of the trust arrange- 
ment” in section 104 or subsection 127.2(3) is deemed to in- 
clude a reference to the terms and conditions of the related seg- 
regated fund policy and the trustee is deemed to have designated 
the amounts referred to in that section in accordance with those 

_ terms and conditions; and 


(1) where at any time an insurer acquires. a share as a first regis- 
tered holder thereof and allocates the share to a related segre- 
gated fund trust, the trust shall be deemed to have acquired the 
share at that time as the first registered holder thereof for the 
purpose of computing its share-purchase tax credit and the in- 
surer shall be deemed not to have acquired the share for the pur- 
pose of computing its share-purchase tax credit. 
Related Provisions: 39(1)(a)(iii) — Meaning of capital gain; 53(1)(1), 53(2)(q) — 
Adjustments to cost base; 87(2.2)—— Amalgamation of insurance corporations; 
§8(1)(g¢) — Winding-up of subsidiary insurance corporations, 107.4(3)(g) — Applica- 
tion of 138.1(1)G) on qualifying disposition to trust; 127.55(f)(1) — No minimum tax 
on related segregated fund trust; 138(11:5)(k) — Transfer of business by non-resident 
insurer; 138.1(7) — Where subsections (1) to (6) not to apply; 218.1 — Application to 
non-resident withholding tax; 248(1)“disposition’’(f)(vi) — Rollover from one trust to 
another; Reg. 9000 — Certain segregated funds excluded from definition of “financial 
institution”. 
(2) Rules relating to property in segregated funds at end 
of 1977 taxation year — Where an insurer holds property at the 
end of its 1977 taxation year in connection with a segregated fund, 
the following rules apply: 


(a) the property is deemed to have been acquired by the related 
segregated fund trust on the day determined under paragraph 
(1)(a) at a cost equal to the adjusted cost base of the property to 
the insurer on that day and that transaction is deemed to be a 
transaction between persons not dealing at arm’s length; 


(b) the property is deemed to have been disposed of by the in- 
surer on the day referred to in paragraph (a) for proceeds equal 
to the adjusted cost base of the property to the insurer on that 
day; and 


_(c) for the purpose of computing the insurer’s income for its 
1978 taxation year it shall be deemed to have made a payment to 
its policyholders in satisfaction of their rights under their segre- 
gated fund policies in that year equal to that portion of the 
amount deducted under subparagraph 138(3)(a)(G) in computing 
its income for its 1977 taxation year that is in respect of segre- 
gated fund policies. 


Related Provisions: 39.1(2)B(c), 39.1(5)— Reduction in gain to reflect capital 
gains exemption election; 138.1(7) — Where subsections (1) to (6). not to apply. 


(3) Capital gains and capital losses of related segregated 
fund trusts — A capital gain or capital loss of a related segre- 
gated fund trust from the disposition of any property shall, to the 
extent that a policyholder’s benefits under a policy or the interest in 
the trust of any other beneficiary is affected by that gain or loss, be 
deemed to be a capital gain or capital loss, as the case may be, of 
the policyholder or other beneficiary and not that of the trust. 
Related Provisions: 39.1(2)B(c), 39.1(5) — Reduction in gain to reflect 1994 capi- 
tal gains exemption election; 53(1)(I)(iv), 53(2)(q)Gi) — Adjustments to cost base; 
138.1(3.1); (3.2) — Transitional rules for 2000; 138.1(7) — Where ‘subsections (1) to 
(6) not to apply. 


(3.1) Deemed gains and losses [transition for 2000] — 
Where an amount is deemed under subsection (3) to be a capital 
gain or capital loss of a policyholder or other beneficiary (in this 
subsection referred to as the “taxpayer”) of a related segregated 
fund trust, in respect of capital gains or losses realized in a taxation 
year of the related segregated fund trust that includes February 28, 
2000 or October 17, 2000, and the related segregated fund trust so 
elects under this subsection in its return of income for the year, 


(a) the portion of the gains and losses that are in respect of capi- 
tal gains or losses from dispositions of property that occurred 
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before February 28, 2000 is deemed to be that proportion of the 
gains or losses that the number of days that are in the year and 
before February 28, 2000 is of the number of days that are in the 
year; 

(b) the portion of the gains and losses that is in respect of capital 
gains or losses from dispositions of property that occurred in the 
year and in the period that begins at the beginning of February 
28, 2000 and ends at the end of October 17, 2000, is deemed to 
be that proportion of the gains’ or losses that the number of days 
that are in the year and in that period is of the number of days 
that are in the year; and 


(c) the portion of the gains and losses that is in respect of capital 
gains or losses from dispositions of property that occurred in the 
year and in the period that begins at the beginning of October 
18, 2000 and ends at the end of the year, is deemed to be that 
proportion of the gains or losses that the number of days that are 
in the year and in that period is of the number of days that are in 
the year. 


History: Subsec. 138.1(3.1) added by 2001, c. 17, s. 134, applicable to taxation years 
that end after February 27, 2000. 


(3.2) Deemed gains — taxpayer [transition for 2000] — 
Where a capital gain or a capital loss is deemed by subsection (3) to 
be a capital gain or a capital loss of a taxpayer and not that of a 
related segregated fund trust, 


(a) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and that taxation year of the taxpayer includes February 
27, 2000, the capital gain or the capital loss is deemed to be a 
capital gain or a capital loss, as the case may be, of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year and before. February 28, 2000; 


(b) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and the taxation year of the taxpayer began after February 
27, 2000 and ended before October 18, 2000, °/s of the capital 
gain or the capital loss is deemed to be a capital gain or a capital 
loss, as the case may be, of the taxpayer from the disposition by 
the taxpayer of capital property in the taxpayer’s taxation year; 


(c) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and the taxation year of the taxpayer began after February 
27, 2000. and ended after October 17, 2000, °/s of the capital gain 
or the capital loss is deemed to be a capital gain or a capital loss, 
as the case may be, of the taxpayer from the disposition by the 
taxpayer of capital property in the taxpayer’s taxation year and 
before October 18, 2000; 


(d) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred before February 28, 
2000 and the taxation year of the taxpayer began after October 
17, 2000, 3/2 of the capital gain or the capital loss is deemed to be 
a capital gain or a capital loss, as the case may be, of the tax- 
payer from the disposition by the taxpayer of capital property in 
the taxpayer’s taxation year; 


(e) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
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lated segregated fund that occurred after February 27, 2000 and 
before October 18, 2000 and the taxation year of the taxpayer 
began after October 17, 2000, 4s of the capital gain or capital 
loss is deemed to be a capital gain or a capital loss, as the case 
may. be, of the taxpayer from the disposition by the taxpayer of 
capital property in the taxpayer’s taxation year; 


(f) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred after February 27, 2000 
and before October 18, 2000 and the taxation year of the tax- 
payer includes February 28, 2000 and October 17, 2000, the 
capital gain or the capital loss is deemed to be a capital gain or a 
capital loss, as the case may be, of the taxpayer from the disposi- 
tion by the taxpayer of capital property in the taxpayer’s taxation 
year and in the period that began after February 27, 2000 and 
ended before October 18, 2000; 


(g) if the capital gain or capital loss was in respect of capital 
gains or capital losses from dispositions of property by the re- 
lated segregated fund trust that occurred after February 27, 2000 
and before October 17, 2000 and the taxation year of the tax- 
payer began after February 27, 2000 and ended before October 
17, 2000, the capital gain or the capital loss is deemed to be a 
capital gain or a capital loss, as the case may be, of the taxpayer 
from the disposition by the taxpayer of capital property in the 
taxpayer’s taxation year; and 

(h) in any other case, the capital gain or the capital loss is 
deemed to be a capital gain or a capital loss, as the case may be, 
of the taxpayer from the disposition of capital property by the 


taxpayer in the taxpayer’s taxation year and after October 17, 
2000. 


Proposed Repeal — 138.1(3.2) 


Application: The October 31, 2011 draft legislation, s. 42, will repeal subsec. 
138.1(3.2), applicable to taxation years that begin after October 31, 2011. oo. 


Technical Notes: See under 138.1(3.1). 


History: Subsec. 138.1(3.2) added by 2001, c. 17, s. 134, applicable to taxation years 
that end after February 27, 2000. 


Related Provisions: 39.1(1)“exempt capital gains balance”C(c); 39.1(6) — Reduc., 
tion in gain to reflect capital gains exemption election; 53(1)(I)(ii), 53(2)(q)(i) — Ad- 
justments to cost base; 138.1(7) — Where subsections (1) to (6) not to apply. 
Regulations: 6100 (prescribed manner and time)... 


Forms: T3018: Election under subsection 138.1(4) of the deemed disposition of capi- 
tal property of a life insurance segregated fund. i 


(5S) Adjusted cost base of property in related segregated 
fund trust — At any particular time, the adjusted cost base of each 
capital property of a related segregated fund trust shall be deemed 
to be the amount, if any, by which a. 


exceeds 
t 


(g) any capital loss not so allocated is deemed to be a ‘superficial 
loss of each policyholder to the extent that the policyholder’s 
benefits under the policy would be affected by the loss. 


(a) the adjusted cost base of the property to the trust immedi- 
ately before that time 


(b) the total of amounts each of which is an amount in respect of 
_the disposition by a policyholder of all or part of the policy-_ 
holder’s interest in the related segregated fund trust at that time 
equal to that proportion of the amount, if any, by which 


(i) the adjusted cost base to the policyholder of that interest] 
at that time 


exceeds 


(ii) the policyholder’s proceeds of the disposition of that in- | 
terest in the trust Ri 


that | 
(ili) the fair market value of the capital property at that time 


is of ) 


(iv) the total of amounts each of which is the fair market. 


value of a capital property of the related segregated fund trust | 


at that time. 


(4) Election and allocation — Where at any particular time after | (6) Definition of “acquisition fee” — In this section, “acquisi- 


1977, a policyholder withdraws all or part of the policyholder’s in- | tion fee” means the amount. if any, by which the total of amounts — 
terest in a segregated fund policy, the trustee of a related segregated | each of which is 


fund trust may elect in prescribed manner and prescribed form to 
treat any capital property of the trust as having been disposed of, 
whereupon the property shall be deemed to have been disposed of 
on any day designated by the trustee for proceeds of disposition 
equal to 


(a) the fair market value of the property on that day, 


(b) the adjusted cost base to the trust of the property on that day, 
or 


(c) an amount that is neither greater than the greater of nor less 
than the lesser of the amounts determined under paragraphs (a) 
and (b), 


(a) that portion of a premium charged by the insurer under a 
segregated fund policy that is not included in the related segre- 


Related Provisions: 53(1)(1), 53(2)(q) — ACB of interest in related segregated fund © 
trust; 138(11.5)(k) — Transfer of business by non-resident insurer; 138.1(7) — Where 
subsections (1) to (6) not to apply. 


gated fund or cannot reasonably be regarded as an amount re- 


quired to fund a mortality or maturity benefit, 


(b) a transfer from the segregated fund that cannot reasonably be | 


regarded as an amount required to fund a mortality or maturity 
benefit other than an annual administration fee or charge, or, . 


(c) any amount by which the proceeds payable to the policy- 
holder under a particular segregated fund policy is reduced on 
the surrender or partial surrender of the policy that may reasona- 
bly be regarded as a surrender fee, 


whichever is designated by the trustee, and to have been reacquired | exceeds 


by the trust immediately thereafter at a cost equal to those proceeds, 
and where the trustee of a related segregated fund trust has made 
such an election, the following rules apply: 


(d) the amount of any capital gain or capital loss resulting from 
the deemed disposition shall be allocated by the trustee to any 


(d) the total of amounts each of which is that portion of an 


amount described in paragraph (a), (b) or (c) that may reasona- — 


bly be considered to be in respect of an interest in the segregated 
fund that was disposed of before 1978. 


policyholder withdrawing all or part of the policyholder’s inter- | (7) Where subsecs. (1) to (6) do not apply — Subsections (1) 
est in the policyholder’s policy at that time to the extent that the | t© (6) do not apply to the holder of a segregated fund policy with 


amount of the policyholder’s benefits under the policy at that | Tespect to such a policy that is issued or effected as a registered — 


time is affected by the capital gain or capital loss in respect of retirement savings plan, registered retirement income fund or TFSA 
property held by the related segregated fund trust at that time, | OF that is issued under a registered pension plan. 


(e) the allocation referred to in paragraph (d) is deemed to have Related Provisions: 148(1) — Amounts included in computing policyholder’s 


been made immediately before the withdrawal, 


income. 


History: Subsec. 138.1(7) amended to substitute “plan, registered retirement income 


(f) any capital gain not so allocated is deemed to be allocated in | fund or TFSA” for “plan or a registered retirement income fund”, by 2008, c. 28; s. 22, 
accordance with the terms and conditions of the policy, and applicable to 2009 et seq. 
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Subsec. 138.1(7) amended by 1994, c: 7, Sch. VIII (1993,c. 24), s. 80, applicable to 
1991 et seq. Subsec. (7) formerly read: 


(7) Where policyholder deemed to be trust, etc. — For the purposes of this 
section, where a segregated fund policy is issued or effected as a registered re- 
tirement savings plan or is issued pursuant to a registered pension plan, the poli- 
| cyholder of the policy shall be deemed to be a trust or a trust or corporation 
described by paragraph 149(1)(r) or (0), respectively. 


Definitions [s. 138.1]: “acquisition fee” — 138.1(6); “adjusted cost base” — 54, 
PB: “amount” — 248(1); “arm’s length” — 251(1); “capital gain”, “capital loss” — 
39(1), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “disposition” — 248(1); “insurer” — 248(1); “inter vivos trust’? — 108(1), 
248(1); “life insurance business”, “prescribed”, “property”, “registered pension 
plan” — 248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered 
retirement savings plan” — 146(1), 248(1); “related” — 251(2)-(6); “related segre- 
gated fund trust” — 138,1(1)(a); “segregated fund” — 138.1(1); “segregated’ fund pol- 
icy” — 138.1(1)(a);. “TFSA” — 146.2(5),  248(1); “taxation year” — 249; “tax- 
payer” — 248(1); “trust” —- 104(1), 248(1), (3). 


139. Conversion of insurance corporations into mutual 
corporations — Where an insurance corporation that is a Cana- 
dian corporation applies an amount in payment for shares of the 
corporation purchased or otherwise acquired by it under a mutual- 
ization proposal under Division III of Part VI of the Insurance 
Companies Act or under a law of the province under the laws of 
which the corporation is incorporated that provides for the conver- 
sion of the corporation into a mutual corporation by the purchase of 
its shares in accordance with that law, 


(a) section 15 does not apply to require the inclusion, in comput- 
ing the income of a shareholder of the corporation, of any part of 
that amount; and 


(b) no part of that amount shall be deemed, for the purpose of 
subsection 138(7), to have been paid to shareholders or, for the 
purpose of section 84, to have been received as a dividend. 

History: S..139 amended by 1994, c.'7, Sch: 1 (1991, c. 47), s. 734, to substitute that 


portion preceding para. (a), deemed to have come into force June 1, 1992. That portion 
‘formerly read: 


139. Conversion of provincial life insurance corporation into mutual corpo- 
__ ration — Where a life insurance corporation that is, incorporated under the laws 
of a province has applied an amount in payment for shares of the corporation 
purchased by it under the authority of a law of the province that provides for the 
conversion of the corporation into a mutual corporation by the purchase of its 
shares in accordance with the provisions of that law, 
‘Definitions [s. 139]: “amount” — 248(1); “Canadian corporation” — 89(1), 248(1); 
“dividend”, “insurance corporation” — 248(1); “province” —Jnterpretation Act 35(1); 
“Share”, “shareholder” — 248(1). 


Demutualization of Insurance Corporations 


139.1 (1) Definitions — The definitions in this subsection apply 
in this section and sections 139.2 and 147.4. 


“conversion benefit” means a benefit received in connection with 
the demutualization of an insurance corporation because of an inter- 
est, before the demutualization, of any person in an insurance policy 
to which the insurance’ corporation has been a party: 

‘Related Provisions: 139.1(2), (3)— Determining when benefit received; 


139.1(11) — ‘Conversion benefit is not'a shareholder benefit. See also Related Provi- 
sions under “taxable conversion benefit”. 


“deadline” for a payment in respect of a demutualization of an in- 
surance corporation means the latest of 


(a) the end of the day that is 13 months after the time of the 
demutualization, | 


(b) where the entire amount of the payment depends on the out- 
come of an initial public offering of shares of the corporation or 
a holding corporation in respect of the insurance corporation, the 
end of the day thatis 60 days after the day on which the offering 
is completed, 


(c) where the payment is made’ after the initial deadline for the 
payment and it is reasonable to conclude that the payment was 
postponed beyond that initial deadline because there was not 
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sufficient information available 60 days before that initial dead- 
line with regard to the location of a person, the end of the day 
that is six months after such information becomes available, and 


(d) the end of any other day that is acceptable to the Minister. 
Related Provisions: 139.1(1)“initial deadline” — Definition. 


‘“demutualization” means the conversion of an insurance corpora- 
tion from a mutual company into a corporation that is not a mutual 
company. 

Related Provisions: 139.1(4) — Effect of demutualization; 237(4) — Authority to 
communicate SIN to agent of shareholder. 


“holding corporation” means a corporation that 


(a) in connection with the demutualization of an insurance cor- 
poration, has issued shares of its capital stock to stakeholders, 
and 


(b) owns shares of the capital stock of the insurance corporation 
acquired in connection with the demutualization that entitle it to 
90% or more of the votes that could be cast in respect of shares 
under all circumstances at an annual meeting: of 


(i) shareholders of the insurance corporation, or 


(ii) shareholders of the insurance corporation and holders of 
. insurance policies to which the insurance corporation is a 
party. 
Related Provisions: 139.1(4)(e) — Cost to holding corporation of shares acquired 
on demutualization; 141(3) — Holding corporation deemed to be public corporation. 


‘““nitial deadline’ for a payment is the time that would, if the defi- 
nition “deadline” were read without reference to paragraph (c) of 
that definition, be the deadline for the payment. 


‘mutual holding corporation” in respect of an insurance corpora- 
tion, means a mutual company established to hold shares of the cap- 
ital stock of the insurance corporation, where the only persons enti- 
tled to vote at an annual meeting of the mutual company are 
policyholders of the insurance corporation. 


Related Provisions: 139.1(4)(d) — Receipt of ownership rights in MHC on demutu- 
alization; 139.2 — Deemed dividend on distribution of property by MHC. 


“ownership rights” means 


(a) ina particular mutual holding corporation, the following 
rights and interests held by a person in respect of the particular 
corporation because of an interest or former interest of any per- 
son in an insurance policy to which an insurance corporation, in 
respect of which the particular corporation is the mutual holding 
corporation, has been a party: 


(i) rights that are similar to rights attached to shares of the 
capital stock of a corporation, and 


(ii) all. other rights with respect to, and interests in, the partic- 
ular corporation as a mutual company; and 


(b) in a mutual insurance corporation, the following rights and 
interests held by a person in respect of the mutual insurance cor- 
poration because of an interest or former interest of any person 
in an insurance policy. to which that corporation has been a 
party: 
(i) rights that are similar to rights attached to shares of the 
capital stock of a corporation, 


(ii) all other rights with respect to, and interests in, the mu- 
tual insurance corporation as a mutual company, and 


(iii) any contingent or absolute right to receive a benefit in 
connection with the demutualization of the mutual insurance 
corporation. 


Related Provisions: 139.1(4)(a), (d) — Rollover where shares acquired in exchange 
for ownership rights. 


“person” includes a partnership. 
p p 


“share” of the capital stock of a corporation includes a right 
granted by’ the corporation to acquire a share of its capital stock. 
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“specified insurance benefit’? means a taxable conversion benefit 
that is 


(a) an enhancement of benefits under an insurance policy; 
(b) an issuance of an insurance policy; 


(c) an undertaking by an insurance corporation of an obligation 
to pay a policy dividend; or 


(d) a reduction in the amount of premiums that would otherwise | 


be payable under an insurance policy. 


Related Provisions: 139.1(8) — Effect of stakeholder receiving specified insurance 
benefit. 


“stakeholder” means a person who is entitled to receive or who 
has received a conversion benefit but, in respect of the demutualiza- 
tion of an insurance corporation, does not include a holding corpo- 
ration in connection with the demutualization or a mutual holding 
corporation in respect of the insurance corporation. 


Related Provisions: 139.1(4) — Effect of demutualization on stakeholder. 


“taxable conversion benefit” means a conversion benefit received 
by a stakeholder in connection with the demutualization of an insur- 
ance corporation, other than a conversion benefit that is 


(a) a share of a class of the capital stock of the corporation; 


(b) a share of a class of the capital stock of a corporation that is 
or becomes a holding corporation in connection with the 
demutualization; or 


(c) an ownership right in a mutual holding corporation in respect 
of the insurance corporation. 


Related Provisions: 139.1(2), (3)— Determining when benefit received; 
139.1(4)(f) —TCB deemed to be a dividend; 139.1(8)(a)— Policy dividend that is 
TCB deemed not to be policy dividend; 139.1(10) — Cost of TCB. 


(2) Rules of general application — For the purposes of this 
section, 


(a) subject to paragraphs (b) to (g), if in providing a benefit in 
respect of a demutualization, a corporation becomes obligated, 
either absolutely or contingently, to make or arrange a payment, 
the person to whom the undertaking to make or arrange the pay- 
ment was given is considered to have received a benefit 


(i) as a consequence of the undertaking of the obligation, and 
(ii) not as a consequence of the making of the payment; 


(b) where, in providing a benefit in respect of a demutualization, 
a corporation makes a payment (other than a payment, made 
pursuant to the terms of an insurance policy, that is not a policy 
dividend) at any time on or before the deadline for the payment, 


(i) subject to paragraphs (f) and (g), the recipient of the pay- 
ment is considered to have received a benefit as a conse- 
quence of the making of the payment, and 


(ii) no benefit is considered to have been received as a conse- 
quence of the undertaking of an obligation, that is either con- 
tingent or absolute, to make or arrange the payment; 


(c) no benefit is considered to have been received as a conse- 
quence of the undertaking of an absolute or contingent obliga- 
tion of a corporation to make or arrange a payment (other than a 
payment, made pursuant to the terms of an insurance policy, that 
is not a policy dividend) unless it is reasonable to conclude that 
there is sufficient information with regard to the location of a 
person to make or arrange the payment; 


(d) where a corporation’s obligation to make or arrange a pay- 
ment in connection with a demutualization ceases on or before 
the initial deadline for the payment and without the payment be- 
ing made in whole or in part, no benefit is considered to have 
been received as a consequence of the undertaking of the obliga- 
tion unless the payment was to be a payment (other than a policy 
dividend) pursuant to the terms of an insurance policy; 
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(e) no benefit is considered to have been received as a conse- 


quence of the undertaking of an absolute or contingent obliga- | 


tion of a corporation to make or arrange a payment where 


(i) paragraph (a) would, but for this paragraph, apply with _ 


respect to the obligation, 


(ii) paragraph (d) would, if that paragraph were read without 
reference to the words “on or before the initial deadline fos 
the payment”, apply in respect of the obligation, 


(iii) it is reasonable to conclude that there was not, before the 
initial deadline for the payment, sufficient information with 
regard to the location of a person to make or arrange the pay- 
ment, and 


(iv) such information becomes available on a particular day | 
after the initial deadline and the obligation ceases not more | 


than six months after the particular day; 
(f) no benefit is considered to have been received as a conse- 
quence of 


(i) an undertaking of an absolute or contingent obligation oft a 
corporation to make or arrange an annuity payment — 
the issuance of an annuity contract, or 


(ii) a receipt of an annuity payment under the contract so 
issued 


where it is reasonable to conclude that the purpose of the under- 
taking or the making of the annuity payment is to supplement 


i 


benefits provided under either an annuity contract to which sub- | 
section 147.4(1) or paragraph 254(a) applied or a group annuity — 


contract that had been issued under, or pursuant to, a registered 
pension plan that has wound up; 


(g) no benefit is considered to have been received as a conse- 
quence of 


(i) an amendment to which subsection 147.4(2) would, but | 


for subparagraph 147.4(2)(a)(ii), apply, or 
(ii) a substitution to which paragraph 147.4(3)(a) applies; © 


(h) the time at which a stakeholder is considered to receive a 
benefit in connection with the demutualization of an insurance 
corporation is, 


(i) where the benefit is a payment made at or before the time 


of demutualization or is a payment to which paragraph (b) | 


applies, the time at which the payment is made, and 
(ii) in any other case, the latest of 
(A) the time of the demutualization, 


(B) where the extent of the benefit or the stakeholder’s 
entitlement to it depends on the outcome of an initial pub- 
lic offering of shares of the corporation or a holding cor- 
poration in respect of the insurance corporation and the 


offering is completed before the day that is 13 months af- 


ter the time of the demutualization, the time at which the 
offering is completed, 


(C) where the entire amount of the benefit depends on the 
outcome of an initial public offering of shares of the cor- 
poration or a holding corporation in respect of the insur- 
ance corporation, the time at which the offering is 
completed, ; 


(D) where it is reasonable to conclude that the person 
conferring the benefit does not have sufficient informa- 


tion with regard to the location of the stakeholder before 


the later of the times determined under clauses (A) to (C), 
to advise the stakeholder of the benefit, the time at which 
sufficient information with regard to the location of the 
stakeholder to so advise the stakeholder was received by 
that person, and 


(E) the end of any other day that is ‘ agdeptitile to the 
Minister; 


(i) the time at which an insurance corporation is considered to 
demutualize is the time at which it first issues a share of its capi- 
tal stock (other than shares of its capital stock issued by it when 
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it was a mutual company if the corporation did not cease to be a 
mutual company because of the issuance of those shares); and 


(j) subject to paragraph (3)(b), the value of a benefit received by 
a stakeholder is the fair market value of the benefit at the time 
the stakeholder receives the’ benefit. 


- Related Provisions: 49.1 — i ele in satisfaction of obligation deemed not to 
be a disposition. 


(3) Special cases — For the purposes of this section, 


(a) where benefits under an insurance policy are enhanced (oth- 
erwise than by way of an amendment to which subsection 
147.4(2) would, but for subparagraph 147.4(2)(a)(@ii), apply) in 
connection with a demutualization, the value of the enhance- 
ment is deemed to be a benefit received by the policyholder and 
not by any other person; 


_-(b) where premiums payable under an insurance policy to an in- 
surance corporation are reduced in connection with a demutual- 
ization, the policyholder is deemed, as a consequence of the un- 
dertaking to reduce the premiums, to have received a benefit 
equal to the present value at the time of the demutualization of 
the additional premiums that would have been payable if the 

‘premiums had not been reduced in connection with the 
demutualization; 


(c) the payment of a policy dividend by an insurance corporation 
or an undertaking of an obligation by the corporation to pay a 
policy dividend is considered to be in connection with the 
demutualization of the corporation only to the extent that 


(i) the policy dividend is referred to in the demutualization 
proposal sent by the corporation to stakeholders, 


(ii) the obligation to make the payment is contingent on 
stakeholder approval for the demutualization, and 


(iii) the payment or undertaking cannot reasonably be consid- 

ered to have been made or given, as the case may be, to en- 
sure that policy dividends are not adversely affected by, the 
demutualization; 


(d) except for the purposes of paragraphs (c), (e) and (f), where 
part of a policy dividend is a conversion benefit in respect of the 
demutualization of an insurance corporation and part of it is not, 
each part of the dividend is deemed to be a policy dividend that 
is separate from the other part; 


(e) a policy dividend includes an amount that is in lieu of pay- 
ment of, or in satisfaction of, a policy dividend; 


(f) the payment of a policy dividend includes the application of 
_ the policy dividend to pay a premium under an insurance policy 
or to repay a policy loan; 
(g) where the demutualization of an insurance corporation is ef- 
fected by the merger of the corporation with one or more other 
corporations to form one corporate entity, that entity is deemed 
to be the same corporation as, and a continuation of, the insur- 
ance corporation; 


(h) an insurance corporation shall be considered to have become 
a party to an insurance policy at the time that the insurance cor- 
poration becomes liable in respect of obligations of an insurer 
under the policy; and 


(i), notwithstanding. paragraph 248(7)(a),. where. a cheque or 
other means of payment sent to an address is returned to the 
sender without being received by the addressee, it is deemed not 
to have been sent. 


Related Provisions: 139.1(2)(i) — Determining time of demutualization; 87(2.2) — 
Amalgamation of insurers. 


(4) Consequences of demutualization — Where a particular 
insurance corporation demutualizes, 


(a) each of the income, loss, capital gain and ined loss of a 
taxpayer, from the disposition, alteration or dilution of the tax- 
payer’s ownership rights 1 in the particular corporation as a result 
of the demutualization, is deemed to be nil; 
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(b) no amount paid or payable to a stakeholder in connection 
with the disposition, alteration or dilution of the stakeholder’s 
ownership rights in the particular corporation is an eligible capi- 
tal expenditure; 


(c) no election may be made under subsection 85(1) or (2) in 
respect of ownership rights in the particular corporation; 


(d) where the consideration given by a person for a share of the 
capital stock of the particular corporation or a holding corpora- 
tion in connection with the demutualization (or for particular 
ownership rights in a mutual holding corporation in respect of 
the particular corporation) includes the transfer, surrender, alter- 
ation or dilution of ownership rights in the particular, corpora- 
tion, the cost of the share (or the particular ownership. rights) to 
the person is deemed to be nil; 


(e) where. a holding corporation in connection with the demutu- 
alization acquires, in connection with the demutualization, a 
share of the capital stock of the particular corporation from the 
particular corporation and issues a share of its own capital stock 
to a stakeholder as consideration for the share of the capital 
stock of the particular corporation, the cost to the holding corpo- 
ration of the share of the capital stock of the particular corpora- 
tion is deemed to be: nil; 


(f) where at any time a stakeholder receives a taxable conversion 
benefit and subsection (14) does not apply to the benefit, 


(i) the corporation that conferred the benefit is deemed to 
have paid a dividend at that time on shares of its capital stock 
equal to the value of the benefit, and 


(ii) subject to subsection (16), the benefit received by the 
stakeholder is deemed to be a dividend received by the stake- 
holder at that time; 


(g) for the purposes of this Part, where a dividend is deemed by 
paragraph (f) or by paragraph (16)(1) to have been paid by a non- 
resident corporation, that corporation is deemed in respect of the 
payment of the dividend to be a corporation resident in Canada 
that’ is a taxable Canadian corporation unless any amount is 
claimed under section 126 in respect of tax on the dividend; 


(h) for the purposes of section 70, subsection 104(4) and section 
128.1, the fair market value of rights to benefits that are to be 
received in connection with the demutualization is, before the 
time of the receipt, deemed to be. nil;, and 


(i) where a person acquires an annuity contract in respect of 
which, because of the application of paragraph (2)(f), no benefit 
is considered to have been received for the purpose of this 
section, 


(i) the.cost of the annuity contract to the person is deemed to 
be nil, and 


(ii) section 12.2 does not apply to the annuity contract. 
Related Provisions: 12(1)(j), 82(1), 90 — Inclusion in income of deemed dividend; 
87(2)(j.6) — Amalgamations — continuing corporation; 139 — Mutualization, propo- 
sal; 139.1(2)(j) — Value of benefit; 212(2) — Non-resident withholding tax on deemed 
dividend. 


(5) Fair market value of ownership rights — For the purposes 
of section 70, subsection 104(4) and section 128.1, where an insur- 
ance corporation makes, at any time, a public announcement that it 
intends to seek ‘approval for its demutualization, the fair market 
value of ownership rights in the corporation is deemed to be nil 
throughout the period that 


(a) begins at that time; and 
(b) ends either at the time of the demutualization or, in the event 
that the corporation makes at any subsequent time a public an- 


nouncement that it no longer intends to demutualize, at the sub- 
sequent time. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(6) Paid-up capital — insurance corporation — Where an in- 
surance corporation resident in Canada has demutualized, in com- 
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puting the paid-up capital at any particular time in respect of a class 
of shares of the capital stock of the corporation, 


(a) there shall be deducted the total of all amounts each of Which 
would, but for this subsection, have been deemed by subsection 
84(1), to have been paid at or before the particular time by the 
corporation: as a dividend on a share of that class because. of an 


demutualization; the particular corporation is deemed not to be 
obligated to pay benefits under the policy; and | 


(c) subject to paragraph (15)(e), where the person receives the 
particular benefit, the person is deemed to have paid, at the time , 
of demutualization, a premium in respect of the policy: to which | 
the benefit relates equal to the value of the particular benefit. . 


increase in paid-up capital (determined without reference to this | Related Provisions: 139.1(2)(i) Determining time of demutualization; 


subsection) in connection with the demutualization; and 139.1(2)(j) — Value of benefit. 


(b) there shall be. added the amount, if any, by which 


(10) Cost of taxable conversion benefit — Where, in connec- 


ca} 


(i) the total of all amounts each of which is deemed by sub- | tion with the demutualization of an insurance corporation, a stake- 

section 84(3), (4) or (4.1) to be a dividend on shares of that | holder receives a taxable conversion benefit (other than a specified 

class paid by the aot before the particular time insurance benefit), the stakeholder is deemed to. have acquired the 
aptearits benefit at a cost equal to the value of the benefit. 


(ii) the total of all amounts each of which. would be deemed 


Related Provisions: 139.1(2)(j) — Value of benefit. 


by subsection 84(3), (4) or (4.1) to be a dividend on shares of | (11) No shareholder benefit — Subsection 15(1) does not apply 
that class paid by the corporation before the particular time, | to a conversion benefit. 


if this Act were read without reference to this subsection. 
Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(12) Exclusion of benefit from RRSP and other rules — 
Subject to subsection (14), for the purposes of the provisions of this 


(7) Paid-up capital — holding corporation — Where a partic- | Act (other than paragraph (9)(c)) that relate to registered retirement 
ular corporation resident in Canada was at any time a holding cor- | savings plans, registered retirement income funds, retirement com- 
poration in connection with the demutualization of an insurance | pensation arrangements, deferred profit sharing plans and. superan- 
corporation, in computing the paid-up capital at any particular time | nuation or pension funds or plans, the receipt of a conversion bene- 
in respect of a class of shares of the capital stock of the particular | fit shall be considered to be neither a contribution to, nor a 
corporation, distribution from, such a plan, fund or arrangement. 


(a) there shall be deducted the total of all amounts each of which | (43) RRSP registration rules, etc. — For the purposes of this 
is an amount by which the paid-up capital would, but for this Act, paragraphs 146(2)(c.4) and 146.3(2)(g) and subsection 198(6) 


subsection, have increased at or before the particular time as a 
result of the acquisition of shares of a class of the capital stock 


shall be applied without reference to any conversion benefit. 


of the insurance corporation from the corporation on its demutu- | (14) Retirement benefit — A conversion benefit received be- 
alization; and cause of an interest in a life insurance policy held by a trust gov- 


(b) there shall be added the amount, if any, by which erned by a registered retirement savings plan, registered retirement — 


income fund, deferred profit sharing plan or superannuation or pen- 


(i) the total of all amounts each of which is deemed by sub- | sion fund or plan is deemed to be received under the plan or fund, 


section 84(3), (4) or (4.1) to be a dividend on shares of that | as the case may be, if it is received by any person (other than the — 
class paid by the particular corporation before the particular | trust). 


time 


Related Provisions: 139.1(4)(j) Deemed dividend where 139.1(12) does not 
exceeds apply. 


(ii) the total of all amounts each of which would be deemed | (45) Employee-paid insurance — Where 


by subsection 84(3), (4) or (4.1) to be a dividend on shares of 
that class paid by the particular corporation before the partic- 
ular time, if this Act were read without reference to this 
subsection. 

Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(8) Policy dividends — Where the payment of a policy dividend 
by an insurance corporation is a taxable conversion benefit, 
(a) for the purposes of this Act other than this section, the policy 
dividend is deemed not to be a policy dividend; and 
(b) no amount in respect of the policy dividend may be included, 
either explicitly or implicitly, in the calculation of an amount 
deductible by the insurer for any taxation year under paragraph 
20(7)(c) or subsection 138(3). 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(9) Payment and receipt of premium — Where, in connection 
with the demutualization of an insurance corporation, a person 
would, if subsection (2) were read without reference to paragraphs 
(f) and (g) and paragraph (3)(a) were read without reference to the 
application of subsection 147.4(2), receive a particular benefit that 
is a specified insurance benefit, 


(a) the insurance corporation that is obligated to pay benefits 


(a) a stakeholder receives a conversion benefit because of the 
stakeholder’s interest in a group insurance policy under which 


individuals have been insured in the course of or because of — 


their employment, 


(b) at all times before the payment of a premium described in | 


paragraph (c), the full cost of a particular insurance coverage 


under the policy was borne by the individuals who were insured — 


under the particular coverage, 


(c) the stakeholder pays a premium under the policy in réspel 
of the particular coverage or under another group insurance pol- 
icy in respect of coverage that has replaced the particular cover- 
age, and 


(d) either 


(1) the premium is deemed by paragraph (9)(c) to have been 


paid, or 


(ii) it is reasonable to conclude that the purpose of the pre- 
mium is to apply, for the benefit of the individuals who are 
insured under the particular coverage or the replacement cov- 


erage, all or part of the value of the portion of the conversion — 


benefit that can reasonably be considered to be in respect of 
the particular coverage, 


under the policy to which the particular benefit relates is deemed | the following rules apply: 


to have received a premium at the time of the demutualization in 
respect of that policy equal to the value of the particular benefit; 


(b) for the purpose of paragraph (a), to the extent that the obliga- 
tions of a particular insurance corporation under the policy: were 
assumed by another insurance corporation before the time of the 
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(e) for the purposes of paragraph 6(1)(f) and ee made 
for the purposes of subsection 6(4), the premium is deemed to be 
an amount paid by the individuals who are insured under the 
particular coverage or the replacement coverage, as the case may 
be, and not to be an amount paid, by the stakeholder, and 


~ (f) no amount may be deducted in respect of the premium in 
computing the stakeholder’s income. 


| | Related Provisions: 87(2)(j.6) — Amalgamations — continuing corporation. 


(16) Flow-through of conversion benefits to employees 
-and others — Where 


(a) a stakeholder receives a conversion benefit (in this subsec- 
tion referred to as the “relevant conversion benefit’) because of 
the interest of any person in an insurance policy, 


(b) the stakeholder makes a payment of an amount (otherwise 
_ than by way of a transfer of a share that was received by. the 

stakeholder as all or part of the relevant conversion benefit and 

that was not so received as a taxable conversion benefit) to a 
particular individual 


(i) who has réceived benefits under the policy, 


(ii) who has, or had at any time, an absolute or contingent 
right to receive benefits under the policy, 


(iii) for whose benefit insurance coverage was provided 
under the policy, or 


(iv) who received the amount because an individual satisfied 
the condition in subparagraph (i), (ii) or (iii), 
(c) it is reasonable to conclude that the purpose of the payment 
~ is to distribute an amount in respect of the. relevant conversion 
_ benefit to the particular individual, 


_(d) either 
(i) the main purpose of the policy was to provide retirement 
benefits or insurance coverage to individuals in respect of 
their employment with an employer, or 
(ii) all or part of the cost of insurance coverage under the 


policy had been borne by individuals (other than’ the 
stakeholder), 
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made, the payment is deemed not to have been received by, or 
made payable ‘to, the particular individual, 


(i) the corporation that conferred the relevant conversion benefit 
is deemed to have paid to the particular individual at the time the 
payment was made, and the particular individual is deemed to 
have received at that time, a dividend on shares of the capital 
stock of the corporation equal to the amount of the payment, 


(j) all obligations that would, but for this subsection, be imposed 
by this Act or the Regulations on the corporation because of the 
payment of the dividend apply to the stakeholder as if the stake- 
holder were the corporation, and do not apply to the corporation, 


(k) where the relevant conversion benefit is a taxable conversion 
benefit, except for the purpose of this subsection and the pur- 
poses of determining the obligations imposed by this Act or the 
Regulations on the corporation because of the conferral of the 
relevant conversion benefit, the stakeholder 1s deemed, to the 
extent of the fair market value of the payment, not to have re- 
ceived the relevant conversion benefit, and 


(1) where the relevant conversion benefit was a share received by 
the stakeholder (otherwise than as a taxable conversion benefit), 


(i) where the share is, at the time of the, payment, capital pro- 
perty held by the stakeholder, the amount of the payment 
shall, after that time, be added in computing the adjusted cost 
base to the stakeholder of the share, 


(ii) where subparagraph (i) does not apply and the share was 
capital property disposed of by the stakeholder before that 
time, the amount of the payment is deemed to be a capital 
loss of the stakeholder from the disposition of a property for 
the taxation year of the stakeholder in which the payment is 
made, and 


(iii) in any other case, paragraph (g) shall not apply to the 
payment. 


(e) subsection (14) does not apply to the relevant conversion | Related Provisions: 53(1)(d.01) — Addition to ACB for amount under 139.1(16)(1); 
” benefit, and , . 87(2)(j.6) — Amalgamations — continuing corporation; 96(3) — Election by members 


® one of the following applies, namely, 


of partnership; 139.1(17) — Flow-through of share benefits. 


(i) the particular individual is resident in Canada at the time | (17) Flow-through of share benefits to employees and 
of the payment, the stakeholder is a person the taxable in- others — Where 


come of which is exempt from tax under this Part and the 
payment would, if this section were read without reference to 
this subsection, be included in computing the income of the 
particular individual, 


(ii) the payment is received before December 7, 1999 and the 
stakeholder elects in writing filed with the Minister, on a day 
that is not more than six months after the end of the taxation 
year in which the stakeholder receives the relevant conver- 
sion benefit (or a later day acceptable to the Minister), that 
this subsection applies in respect of the payment, 


(iii) the payment is received after December 6, 1999, the pay- 
ment would, if this section. were read. without reference to 
this subsection, be included in computing the income of the 
particular individual, and the stakeholder, elects in writing 
filed with the Minister, on a day that is not more. than six 
months after the end of the taxation year in which the stake- 
holder receives the relevant conversion benefit (or a later day 
acceptable to the Minister), that this subsection applies in re- 
spect of the payment, or 


_(iv) the payment is received after December 6, 1999 and the 
payment would, if this section were read without reference to 
this subsection, not be included in COmPOLNE the income of 
the particular individual, 


the following rules apply: 


(g) subject to paragraph (1), no amount is, because of the making 
of the payment, deductible in computing the stakeholder’s 
income, 


(h) except for the purpose of this subsection and without affect- 
ing the consequences to the particular individual of any transac- 
tion or event that occurs after the time that the payment was 
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(a) because of the interest of any person in ‘an insurance policy, a 
stakeholder receives a conversion benefit (other than a taxable 
conversion benefit) that consists of shares of the capital stock of 
a corporation, 


(b) the stakeholder transfers some or all of the shares at any time 
to a particular individual 
(i) who has received benefits, under the policy, 
(ii) who has, or had at any time, an absolute or contingent 
right 'to receive benefits under the policy, 
(iii) for whose benefit insurance coverage was provided 
under the policy, or 
(iv) who received the shares because an individual satisfied 
the condition in subparagraph (i), (ii) or (iii), 
(c) it is reasonable to conclude that the purpose of the transfer is 
to distribute all or any portion of the conversion benefit to the 
particular individual, 
(d) either 
(i) the main purpose of the policy was to provide retirement 


benefits or insurance coverage to individuals in respect of 
their employment with an employer, or 


(ii) all or part of the cost of insurance coverage under the 
policy had been borne by individuals (other than the 
stakeholder), 


(e) subsection (14) does not apply to the conversion benefit, and 
(f) one of the following applies, namely, 


(i) the particular individual is resident in Canada at the time 
of the transfer, the stakeholder is a person the taxable income 
of which is exempt from tax under this Part and the amount 


S. 139.1017)(HW@ 


of the transfer would, if this section were read without refer- 
ence to this subsection, be included in computing the income 
of the particular individual, 


(ii) the transfer is made before December 7, 1999 and the 
stakeholder elects in writing filed with the Minister, on a day 
that is not more than six months after the end of the taxation 
year in which the stakeholder receives the conversion benefit 
(or a later day acceptable to the Minister), that this subsec- 
tion applies in respect of the transfer, 


(iii) the transfer is made after December 6, 1999, the amount 
of the transfer would, if this section were read without refer- 
ence to this subsection, be included in computing the income 
of the particular individual and the stakeholder elects in writ- 
ing filed with the Minister, on a day that is not more than six 
months after the end of the taxation year in which the stake- 
holder receives the conversion benefit (or a later day accept- 
able to the Minister), that this subsection applies in respect of 
the transfer, or 


(iv) the transfer is made after December 6, 1999 and the 
amount of the transfer would, if this section were read with- 
out reference to this subsection, not be included in computing 
the income of the particular individual, 


the following rules apply: 


(g) no amount is, because of the transfer, deductible in comput- 
ing the stakeholder’s income, 


(h) except for the purpose of this subsection and without affect- 
ing the consequences to the particular individual of any transac- 
tion or event that occurs after the time that the transfer was 
made, the transfer is deemed not to have been made to the par- 
ticular individual nor to represent an amount payable to the par- 
ticular individual, and 


(i) the cost of the shares to the particular individual is deemed to 
be nil. 


Related Provisions: 87(2)(j.6) — Amalgamations — continuing 
139.1(16) — Flow-through of conversion benefits. 


corporation; 


(18) Acquisition of control — For the purposes of subsections 
10(10), 13(21.2) and (24), 14(12) and 18(15), sections 18.1 and 37, 
subsection 40(3.4), the definition “superficial loss” in section 54, 
section 55, subsections 66(11), (11.4) and (11.5), 66.5(3) and 
66.7(10) and (11), section 80, paragraph 80.04(4)(h), subsections 
85(1.2) and 88(1.1) and (1.2), sections 111 and 127 and subsections 
249(4) and 256(7), control of an insurance corporation (and each 
corporation controlled by it) is deemed not to be acquired solely 
because of the acquisition of shares of the capital stock of the insur- 
ance corporation, in connection with the demutualization of the in- 
surance corporation, by a particular corporation that at a particular 
time becomes a holding corporation in connection with the demutu- 
alization where, immediately after the particular time, 


(a) the particular corporation is not controlled by any person or 
group of persons; and 


(b) 95% of the fair market value of all the assets of the particular 
corporation is less than the total of all amounts each of which is 


(i) the amount of the particular corporation’s money, 


(ii) the amount of a deposit, with a financial institution, of 
such money standing to the credit of the particular 
corporation, 


(iii) the fair market value of a bond, debenture, note or simi- 
lar obligation that is owned by the particular corporation that 
had, at the time of its acquisition, a maturity date of not more 
than 24 months after that time, or 


(iv) the fair market value of a share of the capital stock of the 

insurance corporation held by the particular corporation. 
Related Provisions: 87(2)(j.6) — Amalgamations — continuing 
256(6), (6.1) — Meaning of “controlled”. 


History [s. 139.1]: S. 139.1 added by 2000, c. 19, s. 38, applicable to transactions 
that occur after December 15, 1998 and, for the purposes of subsecs. 139.1(16) and 
(17), an election is deemed to have been filed on a timely basis if it is filed not more 


corporation; 
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that 6 months after the end of the month in which the amending legislation is assented 
to. : } } ) 
Definitions [s. 139.1]: “adjusted cost base” — 54, 248(1); “amount”, “annuity” — | 
248(1); “capital gain” — 39(1), 248(1); “capital loss” — 39(1)(b), 248(1); “capital pro- 
perty” — 54; 248(1); “class of shares” — 248(6); “controlled” — 256(6), (6.1); “con- } 
version benefit” — 139.1(1); “corporation” — 248(1), Interpretation Act 35(1); “dead- 
line” — 139.1(1); “deferred profit sharing plan” — 147(1), 248(1); 

“demutualization” — 139.1(1); “disposition”, “dividend” — 248(1); “eligible capital 

expenditure” — 14(5), 248(1); “employee”, “employer”, “employment” — 248(1); | 
“fair market value” — see to 69(1); “holding corporation” — 139.1(1); “individual” — | 
248(1); “initial deadline” — 139.1(1); “insurance corporation”, “insurance policy”, “in- | 
surer” — 248(1); “life insurance policy” — 138(12), 248(1); “Minister” ~~ 248) | 
“month” — Interpretation Act 35(1); “mutual holding corporation’? — 139.1(1); “‘non- 
resident” — 248(1); “ownership rights” — 139.1(1); “paid-up © capital’ — 89(1), | 
248(1); “person” — 139.1(1), 248(1); “property”, “registered pension plan” — 248(1); 
“registered retirement income fund” — 146.3(1), 248(1); “registered retirement savings 

plan” — 146(1), 248(1); “relevant conversion benefit” — 139.1(16)(a); “resident in | 
Canada” — 250; “retirement compensation arrangement” — 248(1); “share” — | 
139.1(1), 248(1); “shareholder” — 248(1); “‘specified insurance benefit’, “stake- 
holder” — 139.1(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable conver- / 
sion benefit” — 139.1(1); “taxable income” — 248(1); “taxation year’ — 249; “tax- 
payer’ — 248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). | 


139.2 Mutual holding corporations — Where at any time a 
mutual holding corporation (as defined in subsection 139.1(1)) in | 
respect of an insurance corporation distributes property to a policy- 

holder of the insurance corporation, the mutual holding corporation 

is deemed to have paid, and the policyholder is deemed to have re- — 
ceived from the mutual holding corporation, at that time a dividend | 
on shares of the capital stock of the mutual holding corporation, | 
equal to the fair market value of the property. 
Related Provisions: 139.1 — Demutualization. 


History: S. 139.2 added by 2000, c. 19, s. 38, applicable to transactions that occur | 
after December 15, 1998. | 


Definitions [s. 139.2]: “corporation” — 248(1), Interpretation Act 35(1); “divi- | 
dend” — 248(1); “insurance corporation” — 248(1); “mutual holding corporation” — 
139.1(1); “property”, “share” — 248(1). 


140. (1) [Insurance corporation] Deductions in computing | 
income — In computing the income for a taxation year of an in-— 
surance corporation, whether a mutual corporation or a joint stock — 
company, from carrying on an insurance business other than a life © 
insurance business, there may be deducted every amount credited in — 
respect of that business for the year or a preceding taxation year toa 
policyholder of the corporation by way of a policy dividend, refund - 
of premiums or refund of premium deposits if the amount was, dur- 
ing the year or within 12 months thereafter, 


(a) paid or unconditionally credited to the policyholder; or 


(b) applied in discharge, in whole or in part, of a liability of the — 
policyholder to pay premiums to the corporation. 
Related Provisions: 87(2.2)— Amalgamation of insurance corporations; 


88(1)(g) — Winding-up of subsidiary insurance corporations; 138(11.5)(k) — Transfer — 
of business by non-resident insurer. 


(2) Inclusion in computing income — There shall be included 
in computing the income of an insurance corporation, whether a 
mutual corporation or a joint stock company, from carrying on an 
insurance business for its first taxation year that commences after 
June 17, 1987 and ends after 1987 (in this subsection referred to as 
its “1988 taxation year”) the amount, if any, by which 


(a) the total of all amounts each of which is an amount deducted 
by the corporation in computing its income for a taxation year 
ending before its 1988 taxation year pursuant to paragraph 
140(c) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, or pursuant to that paragraph by reason of 
subparagraph 138(3)(a)(v) of that Act as it read in respect of 
those taxation years in respect of amounts credited to the ac- 
count of the policyholder on terms that the policyholder is enti- 
tled to payment thereof on or before the expiration or termina- 
tion of the policy 


exceeds 


(b) the total of all amounts each of which is an amount paid or 
unconditionally credited to a policyholder or applied in dis- 
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- “life insurance business” 


Division F — Special Rules in Certain Circumstances 


charge, in whole or in part, of a liability of the policyholder to 
pay premiums’ to the corporation before the corporation’s 1988 
taxation year in respect of the amounts credited to the account of 
the policyholder referred to in paragraph (a). 


| Related Provisions [subsec. 140(2)}: 87(2.2) — Amalgamation of insurance cor- 


porations; 88(1)(g) — Winding-up of insurance corporations; 138(3) — Deductions al- 
lowed in computing income; 138(11.5)(k) — Transfer of business by non-resident 
insurer. 


|.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


History [S. 140]: Subsec. 140(1) amended by substituting “policy dividend” for 


“dividend”, by 2000, c. 19, s. 39, applicable after December 15, 1998. , 


Definitions [s. 140]: “amount”, “business” — 248(1); “carrying on business” — 253; 
“corporation” — 248(1), Interpretation Act 35(1); “dividend”, “insurance corporation”, 
— 248(1); “policy dividend” — 139.1(8)(a), 248(1); “taxa- 
tion year” — 249. 

141. (1) Definitions — In this section, “demutualization” and 
“holding corporation” have the same meaning as: in subsection 
139.1(1). 


(2) Life insurance corporation deemed to be public corpo- 


ration — Notwithstanding any other provision of this Act, a life 


insurance corporation that is resident in Canada is deemed to be:a 
public corporation. 


(3) Holding corporation deemed to be public. corpora- 
tion — A corporation resident in Canada that is a holding corpora- 


tion because of its acquisition of shares in connection with the 


demutualization of a life insurance corporation resident in Canada 
is deemed to be a public corporation at each time in the specified 
period of the holding corporation at which the holding corporation 
would have satisfied conditions prescribed under subparagraph 
(b)(i) of the definition “public corporation” in subsection 89(1) if 
the words “shareholders, the dispersal of ownership of its shares 
and the public trading of its shares” in that subparagraph were read 
as “shareholders and the dispersal of ownership of its shares”. 


Related Provisions: 141(4) — Meaning of “specified period”; 141(5) — Shares of 
holding corporation deemed not to be taxable Canadian property. 


(4) Specified period — For the purpose of subsection (3), the 
specified period of a corporation 


(a) begins at the time the corporation becomes a holding corpo- 
ration; and 


(b) ends at the first time the corporation is a public corporation 
because of any provision of this Act other than subsection (3). 


(5) Exclusion from taxable Canadian property — For the 
purpose of paragraph (d) of the definition “taxable Canadian pro- 
perty” in subsection 248(1), a share of the capital stock of a corpo- 
ration is deemed to be listed at any time on a designated stock ex- 
change if 

(a) the corporation is 


(i) a life insurance corporation resident in Canada that has 
demutualized and that, at that time, would have satisfied con- 
ditions prescribed under subparagraph (b)(i) of the definition 
“public corporation” in subsection 89(1) if the words “share- 
holders, the dispersal of ownership of its shares and the pub- 
lic trading of its shares” in that subparagraph were read as 
“shareholders and the dispersal of ownership of its shares”, 
or 


(ii) a holding corporation that is deemed by subsection (3) to 
be a public corporation at that time; 


(b) no share of the capital stock of the, corporation is listed on 
any stock exchange at that time; and 


(c) that time is not later than six months after the time of 
demutualization of 


(i) the corporation, where the corporation is a life insurance 
corporation, and 


(ii) in any other case, the life insurance corporation in respect 
of which the corporation is a holding corporation. 


S. 142, 142.1 


History [subsec. 141(5)]: The opening words of subsec. 141(5) amended to substi- 
tute “designated stock exchange if” for “stock exchange prescribed for the purpose of 
that definition where” by 2007, c. 35, s. 44, applicable after December 13, 2007. 


The opening words of subsec. 141(5) amended by 2001, c. 17, s. 135, applicable after 
December 15, 1998. The opening words formerly read: 


(5) For the purpose of subparagraph 115(1)(b)(iv), a share of the capital stock of 
a corporation is deemed to be listed at any time on a stock exchange prescribed 
for the purpose of that subparagraph where 


Related Provisions: 138(1) — Insurance corporations; 141.1 — Insurance corpora- 
tion deemed not to be private corporation;. 142 — Taxable capital, gains of life insurer. 


History [s. 141]: S. 141 amended by 2000, c. 19,,.s. 40, applicable after December: 15, 
1998. It formerly read: 


141. Life insurance corporation deemed to be public corporation — Not- 

withstanding any other provision of this Act, a life insurance corporation that is 

resident in Canada shall be deemed to be a public corporation. 
Definitions [s. 141]: “Canada” — 255; “corporation” — 248(1), Interpretation Act 
35(1); “demutualization” — 139.1(1), 141(1); “designated stock exchange” — 248(1), 
262, “dividend” — 248(1); “holding corporation” — 139.1(1), 141(1); “insurance cor- 
poration’, “life insurance corporation” — 248(1);.“month” — Interpretation Act 35(1); 
“prescribed”? — 248(1); “public corporation” — 89(1),248(1); “resident in Canada” — 
250; “share” — 248(1); “specified period” — 141(4); “taxable Canadian property” — 
248(1). 


141.1 [Insurance corporation] deemed not to be a private 
corporation — Notwithstanding any other provision of this Act, 
an insurance corporation (other than a life insurance corporation) 
that would, but for this section, be a private corporation is deemed 
not to be a private corporation for the purposes of subsection 55(5), 
the definition “capital dividend account”..in subsection 89(1) and 
sections 123.3 and 129. 


Related Provisions: 141(2)—Life insurance corporation deemed to be public 
corporation. 


History: S. 141.1 amended by 1998, c. 19, s. 162, applicable to taxation years that end 
after June 1995. S.°141.1 formerly read: 


141.1 Notwithstanding any other provision of this Act, an insurance corporation 
(other than a life insurance corporation) that would, but for this section, be a 
private corporation shall be deemed not to be a private corporation. for the pur- 
poses of subsection 55(5), the definition “capital dividend account” in subsection 
89(1) and section 129 of this Act and paragraph: 89(1)(b.2) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952. 


Selected Cases [s. 141.1]: Groupe Commerce, Cie D’assurances v. R., [1999] 4 
C.T.C. 54 (FCA); aff’ g [1996] 3 C.T.C. 2066 (TCC) (No refundable dividend tax avail- 
able to insurance companies). 


Definitions [s. 141.1]: “insurance corporation”, 
248(1); “private corporation” — 89(1), 248(1). 


1.T. Application Rules: 69 (meaning of “chapter 148 of .:.”). 


“life insurance corporation” — 


142, 142.1 [Repealed] 


History: Ss. 142 and 142.1 repealed by 1997, c. 25, s. 40, applicable to 1997 et seq. 
They formerly read: 


142. Taxable capital gains etc. [of life insurer] — Notwithstanding any other 
provision of this Act, where in a taxation year a life insurer resident in Canada 
carries on an insurance business in Canada and in a country other than Canada, 
‘such of its taxable capital gains for the year and allowable capital losses for the 
year 


(a) as were from dispositions of property used by it in the year in, or held by 
it in the year in the course of, carrying on an insurance business, and 


(b) as were not from dispositions of property used by it in the year in, or held 
by it in the year in the course of, carrying on an insurance business in 
Canada, 


shall not be included in computing its income for the year. 


142.1 Application of subsec. 138(12) — The definitions in subsection 138(12) 
apply to section 142. 


That portion of s. 142 preceding para. (a) substituted by 1994, c. 7, Sch. IL (1991, c. 
49), s. 115, applicable to 1990 et seg. That portion formerly read: 


142. Notwithstanding any other provision of this Act, where in a taxation year an 
insurer (other than a resident of Canada that does not carry on a life insurance 
business) carried on an insurance business in Canada and in a country other than 
Canada, such of its taxable capital gains for the year and. allowable capital losses 
for the year 


Origin of s. 142.1: R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the opening 
words of subsec. 138(12)). 


1131 


S. 142.2(1) 


Financial Institutions 
Interpretation 


142.2 (1) Definitions — In this section and sections 142.3 to 
142.7, 


History: The opening words of subsec. 142.2(1) amended bh 2001, c..17, s. 136, to 
replace “142.6” with “142.7”, applicable after June 27, 1999. 


“excluded property” of a taxpayer for a taxation year means pro- 
perty, held at any time in the taxation year by the taxpayer, that is 


(a) a share of the capital stock of a corporation if, at any time in 
the taxation year, the taxpayer has a significant interest in the 
corporation, 


(b) a property that is, at all times in the taxation year at which 
the taxpayer held the property, a prescribed payment card corpo- 
ration share of the taxpayer, 


(c) if the taxpayer is an investment dealer, a property that is, at 
all times in the taxation year at which the taxpayer held the pro- 
perty, a prescribed securities exchange investment of the 
taxpayer, 

(d) a share of the.capital stock of a corporation if 


(i) control of the corporation is, at any time (referred to in 
this paragraph as the ‘“‘acquisition of control time’’) that is in 
the 24-month period that begins immediately after the end of 
the year, acquired by 


(A) the taxpayer, 


(B) one or more persons related to the taxpayer (other- 
wise than by reason of a right referred to in paragraph 
251(5)(b)), or 


(C) the taxpayer and one or more persons described in 
clause (B), and 


(ii) the taxpayer elects in writing to have subparagraph (i) 
apply and files the election with the Minister on or before the 
taxpayer’s filing-due date for the taxpayer’s taxation year 
that includes the acquisition of control time, or 
(e) a prescribed property; 
Related Provisions: 142.2(2), (3) — Significant interest; 152(6.2) — Extended reas- 
sessment period where para. (d) applies. 
History: The definition “excluded property” added to subsec. 142.2(1) by 2009, c. 2, 
subsec. 46(4), applicable to taxation years that begin after September 2006 except that 
any election made under para. (d) of the definition is deemed to have been made on a 
timely basis if it is filed with the Minister of National Revenue on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year in which the amending legisla- 
tion is assented to (March 12, 2009). 
Regulations: 9001(2), 9002 (prescribed property for para. (e) for taxation years that 
began before Oct. 2006); 9002.1 (prescribed payment card corporation share, for para. 
(d.1) for taxation years that began before Oct. 2006); 9002.2 [repealed] (prescribed 


securities exchange investment, for para. (d.2) for taxation years that began before Oct. 
2006. 


“fair value property” of a taxpayer for a taxation year means pro- 
perty, held at any time in the taxation year by the taxpayer, that 
is — or it is reasonable to expect would, if the taxpayer held the 
property at the end. of the taxation year, be — valued (otherwise 
than solely because its fair value was less than its cost to the tax- 
payer or, if the property is a specified debt obligation, because of a 
default of the debtor) in accordance with generally accepted ac- 
counting principles, at its fair value (determined in accordance with 
those principles) in the taxpayer’s balance sheet as at the end of the 
taxation year; 


History: The definition “fair value property” added to subsec. 142.2(1) by 2009, c. 2, 
subsec. 46(4), applicable to taxation years that begin after September 2006. 


“financial institution” at any time means 
(a) a corporation that is, at that time, 


(i) a corporation referred to in any of paragraphs (a) to (e.1) 
of the definition “restricted financial institution” in subsec- 
tion 248(1), 


(ii) an investment dealer, or 
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(i11) a corporation controlled by one or more persons or part- 
nerships each of which is a financial institution at that time, 
other than a corporation the control of which was acquired by 
reason of the default of a debtor where it is reasonable to 
consider that control is being retained solely for the purpose | 
of minimizing any losses in respect of the debtor’s detaull 
and 


(b) a trust or partnership more than 50% of the fair market value 


of all interests in which are held at that time by one or more 


financial institutions, 
but does not include 
(c) a corporation that is, at that time, 
(i) an investment corporation, 
(ii) a mortgage investment corporation, 
(iii) a mutual fund corporation, or ' 


(iv) a deposit insurance corporation (as defined in | subsection 
SVal(®))§ 


(d) a trust that is a mutual fund trust at that time, nor 


(e) a prescribed person or partnership; 


Related Provisions: 20(1)(1)(ii) — Reserve for doubtful debts; 20(1)(p)(ii) — De- 
duction for bad debts; 85(1.4), 87(1.5)— Definition applies to other ‘provisions; 
87(2)(e.3), (e.4) — Amalgamations — continuing corporation; 112(6)(c) — Definition 
applies to other provisions; 142.5 — Mark-to-market rules applicable fo financial insti- 
tution; 142.6(1) — Becoming or ceasing to be a financial institution; 248(1)‘cost 
amount” — Definition applies to other provisions; 256(6)—(9) — Whether control ac- 
quired; Reg. 8103(4) — Mark-to-market — transition inclusion on ceasing to be a fi- 
nancial institution; Reg. 9204(2) — Residual portion of specified debt obligation on 
ceasing to be a financial institution. 


History: Subpara. (a)(i) of the definition “financial institution” in subsec. 142.2(1) 
amended by 1999, c. 22, s. 57, applicable to taxation years that begin after 1998. It 
formerly read: 
(i) a corporation referred to in any of paragraphs (a) to (e) of the definition “re-- 
stricted financial institution” in subsection 248(1), 
Regulations: 8604 [to be repealed] (prescribed financial institutions); 9000 (pre- 
scribed person for para. (e) — segregated fund). 
1.T. Technical News: 14 (reporting of derivative income by mutual funds); 25 
(Silicon Graphics case — dispersed control is not control). 


“investment dealer” at any time means a corporation that is, at that 
time, a registered securities dealer; 
Related Provisions: 142.2(1)“financial institution” — Investment dealer is a finan- 


cial institution; 142.2(1)“mark-to-market property”(c)— debt held by investment 
dealer subject to mark-to-market rules. 


“mark-to-market property” of a taxpayer for a taxation year 
means property (other than an excluded property) held at any time 
in the taxation year by the taxpayer that is 


(a) a share, 


(b) if the taxpayer is not an investment dealer, a specified debt 
obligation that is a fair value property of the taxpayer for the 
taxation year, 


(c) if the taxpayer is an investment dealer, a specified debt obli- 
gation, or 


(d) a tracking property of the taxpayer that is a fair value pro- 
perty of the taxpayer for the taxation year; 


Related Provisions: 85(1.4), 87(1.5) — Definition applies to other provisions; 
87(2)(e.4), (e.5) — Amalgamations — continuing corporation; 88(1)(h) — Windup — 
continuing corporation; 112(6)(c) — Definition applies to other provisions; 136() 
Cooperative not private corporation — exception; 138(11.5)(k.2) — Transfer of busi- 
ness by non-resident insurer; 142.2(2), (3) — Significant interest; 142.3(3) — Mark-to- 
market property not subject to rules re income from specified debt obligations; 
142.5 — Mark-to-market rules; 248(1)“cost amount’ — Definition applies to other 
provisions; 248(1)“cost amount”(c.1)— Cost amount of mark-to-market property; 
Reg. 6209(b)(i) — Prescribed securities for lending assets. 


History; The definition “mark-to-market property” in subsec. 142,2(1) amended by 
2009, c. 2, subsec. 46(3), applicable to taxation years that begin after September 2006 
except that for taxation years that begin before November 7, 2007, the definition is to 
be read without para. (d). The definition formerly read: 


“mark-to-market property” of a taxpayer for a taxation year means property held 
_ by the taxpayer in the year that is 


(a) a share, 
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(b) where the taxpayer is not an investment dealer, a specified debt obliga- 
tion that f 
(i) was carried at fair market, value in the taxpayer’s financial statements 
(A) for the year, where the taxpayer held the obligation at the end of 
the year, and ; 


(B) for each preceding taxation year that ended after the taxpayer 
acquired the obligation, or 


(ii) was acquired and disposed of in the year, where it is reasonable to 
expect that the obligation would have been carried in the taxpayer’s fi- 
nancial statements for the year at fair market value if the taxpayer. had 
not disposed of the obligation, 


other than a specified debt obligation of the taxpayer that was (or would 
have been) carried at fair market value 
(iii) solely because its fair market value was less than its cost to the 
taxpayer, or 
(iv) because ‘of a default of the debtor, and 
(c) where the taxpayer is an investment dealer, a specified debt obligation, 
but does not include 
(d) a’share of a corporation in which the taxpayer has a significant interest at 
any time in the year, 
(d.1) a\property that is, at all times in the-year at which the taxpayer holds 
_ the property, a prescribed payment card corporation share of the taxpayer, 


(d.2) if the taxpayer is an’ investment dealer and the year begins after 1998,.a 
property that is, at all times in the year at which the taxpayer holds the pro- 
perty, a prescribed securities exchange investment of the taxpayer, 
(d.3) a share of a corporation held, at any time in the year, by the taxpayer if 
(i) control of the corporation is, at any time (referred to in this paragraph 
as the “acquisition of control time”) that is after 2001 and is in the 24- 
month period that begins immediately after, the end of the year, acquired 
by 
(A) the taxpayer, 
(B) one or more persons related to the taxpayer (otherwise than by 
reason of a right referred to in paragraph 251(5)(b)), or 
(C) the taxpayer and one or more persons described in clause (B), 
and 
(ii) the taxpayer elects in writing to have yea (i) apply, and 
files the election with the Minister on or before the taxpayer’s filing-due 
date’ for the taxpayer’s taxation year that includes the acquisition of con- 
trol time, or 
(€) a prescribed property; — 
Para. (d) of the definition “mark-to-market property’ amended and paras. (d.1) to (d.3) 
added by the said.c, 2, subsec. 46(2), applicable to taxation years that end after Kebru- 
ary 22, 1994, except that any election made under para. (d.3) is deemed to have been 
made on a timely basis if it is filed with the Minister of National Revenue on or before 
the taxpayer’s filing-due date for the taxpayer’s taxation year in which the amending 
legislation is assented to (March 12, 2009). Para. (d) formerly read: 


(d) a share of a corporation in which the eo wapayer has a significant interest at any 
time in the year, nor 


Regulations: 9001(2), 9002 (prescribed property for para. (€) for taxation years that 
began before Oct. 2006); 9002.1 (prescribed payment card corporation share, for para. 
(d.1) for taxation years that began before Oct. 2006); 9002.2 [repealed] (prescribed 
securities exchange investment, for para. (d.2) for taxation years that began before Oct. 
2006. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


“specified debt obligation” of a taxpayer means the interest held 
by the taxpayer in . 
(a) a loan, bond, debenture, mortgage, hypothecary claim, note, 
agreement of sale or any other similar indebtedness, or 


(b) a debt obligation, where the taxpayer purchased the interest, 
other than, an interest in 


(c) an income bond, an income Ee SO a small business de> 
velopment bond, a small business bond or a prescribed property, 
or 


(d) an instrument issued by or made with a person to whom the 
taxpayer is related or with whom the taxpayer does not other- 
wise deal at arm’s length, or in which the taxpayer has a signifi- 
cant interest. 
Related Provisions: 85(1.4), 87(1.5) — Definition applies to other provisions; 
87(2)(e.3) — Amalgamation of holder of obligation; 138(11.5)(k.1)— Definition ap- 
plies to other provisions; 142.2(1)“mark-to-market property’(b), (c) — Mark-to-market 
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rules for financial institutions; 142.2(2), (3) — Significant interest; 142.3(1) — Income 
from specified debt obligations; 142.4 — Disposition of specified debt obligation; 
142.5 — Mark-to-market rules for financial institutions; 248(1)“‘cost amount” — Defi- 
nition applies to other provisions; 248(1)“cost,amount’’(d.2) — Cost amount of speci- 
fied debt obligation; 248(1) — Definition of “lending asset”; Reg. 6209(b)(ii) — Pre- 
scribed securities for lending assets. , 1 


History: Para. (a) of the definition “specified debt obligation” in subsec, 142.2(1) 
amended by 2001,'c. 17, s. 219 to add the words ahaa ae claim”, in force June 14, 
2001. 


The portion of the definition “specified debt obligation” in subsec. 142.2(1) after para. 
(b) amended by:1998, c. 19,\s.'163, applicable to taxation years that end after February 
22, 1994..The portion formerly read: 


other than an interest in an income bond; an income debenture, a small business 
development bond, a small business bond. or a prescribed property. 


For earlier history see at end of s. 142.2. 
Regulations: 9004 (prescribed property for para. (c)). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


“tracking property” of a taxpayer means property of the taxpayer 
the fair market value of which is determined primarily by reference 
to one or more criteria in respect of property (referred to)in this 
definition as “tracked property’’) that, if owned by, the taxpayer, 
would be mark-to-market property of the taxpayer, which criteria 
are 


(a) the fair market value of the tracked property, 

(b) the profits or gains from the disposition of the tracked 
property, 

(c) the revenue, income or cash flow from the tracked property, 
or 


(d) any other similar criteria in respect of the tracked property; 


History: The definition “tracking property” added to subsec. 142.2(1) by 2009, c. 2, 
subsec. 46(4), applicable to taxation years that begin after September 2006. 


(2) Significant interest — For the purposes of the definitions 
“excluded property”, ‘“‘mark-to-market property” and “specified 
debt obligation” in subsection (1) and subsections (5) and 
142:6(1:6), a taxpayer has a significant interest in a corporation at 
any time if 
(a) the taxpayer is related (otherwise than because of a right re- 
ferred to in paragraph 251(5)(b)) to the corporation at that time; 
or 


(b) the taxpayer holds, at that time, 


(i) shares of the corporation that give the taxpayer 10% or 
more of the votes that could be cast under all circumstances 
at an annual meeting of shareholders of the corporation, and 


(ii) shares of the corporation having a fair market value of 
10% or more of the fair market value of all the issued shares 
of the corporation. 


Related Provisions: 142.2(3) — Rules 
142.2(4) — Extended meaning of “related”. 


History: The opening words of subsec. 142.2(2) amended by 2009, c, 2, subsec. 46(5), 
applicable to taxation years that begin after September 2006. They formerly read: 


for determining significant . interest; 


(2) For the purpose of subsection (5) and the definition “mark-to-market pro- 
perty” in subsection (1), a taxpayer has a significant interest,in a corporation at 
any time if 


(3) Rules re significant interest — For the purpose of deter- 
mining under subsection (2) whether a taxpayer has_a significant 
interest in a corporation at any time, 


(a) the taxpayer shall be deemed to hold each share that is held 
at that time by a person or partnership to whom the taxpayer is 
related (otherwise than because of a right referred to in para- 
graph 251(5)(b)); 

(b) a share of the corporation acquired by the taxpayer by reason 
of the default of a debtor shall be disregarded where it is reason- 
able to consider that the share is being retained for the purpose 
of minimizing any losses in respect of the debtor’s default; and 


(c) a share of the corporation that is prescribed in respect of the 
taxpayer shall be disregarded. 
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Related Provisions: 142.2(4) — Extended meaning of “related”. 
Regulations: 9003 (prescribed share for 142.2(3)(c)). 


(4) Extension of meaning of “related” — For the purposes of 
this subsection and subsections (2) and (3), in determining if, at a 
particular time, a person or partnership is related to another person 
or partnership, the rules in section 251 are to be applied as if, 


(a) a partnership (other than a partnership in respect of which 
any amount of the income or capital of the partnership that any 
entity may receive directly from the partnership at any time as a 
member of the partnership depends on the exercise by any entity 
of, or the failure by any entity to exercise, a discretionary 
power) were a corporation having capital stock of a single class 
divided into 100 issued shares and each member of the partner- 
ship owned, at the particular time, that proportion of the issued 
shares of that class that 


(i) the fair market value of the member’s interest in the part- 
nership at the particular time 


is of 
(ii) the fair market value of all interests in the partnership at 
the particular time; and 


(b) a trust (other than a trust in respect of which any amount of 
the income or capital of the trust that any entity may receive 
directly from the trust at any time as a beneficiary under the trust 
depends on the exercise by any entity of, or the failure by any 
entity to exercise, a discretionary power) were a corporation 
having capital stock of a single class divided into 100 issued 
shares and each beneficiary under the trust owned, at the partic- 
ular time, that proportion of the issued shares of that class that 


(i) the fair market value of the beneficiary’s beneficial inter- 
est in the trust at the particular time 


is of 


(ii) the fair market value at that time of all beneficial interests 
in the trust. 


History: Subsec. 142.2(4) amended by 2009, c. 2, subsec. 46(6), applicable to taxation 
years that begin after September 2006. It formerly read: 


(4) For the purposes of this subsection and subsections (2) and (3), a person or 
partnership shall be deemed to be related to a person or partnership where they 
would be related if, for the purpose of section 251, 


(a) every partnership and trust were considered to be a corporation; 


(b) subject to paragraph (c), all decisions relating to the conduct of a trust 
were made by majority vote of the beneficiaries of the trust, with each bene- 
ficiary having, at any time, a number of votes equal to the number deter- 
mined by the formula 


A 
100 x — 


where 


A is the fair market value at that time of the beneficiary’s beneficial inter- 
est in the trust, and 


B is the total of all amounts each of which is the fair market value at that 
time of a beneficial interest in the trust; and 


(c) where the amount that would be determined for B in paragraph (b) in 
respect of a trust is nil, the trust were considered not to be controlled by any 
person, partnership or group each member of which is a person or 
partnership. 


(5) [Repealed] 


History: Subsec. 142.2(5) repealed by 2009, c. 2, subsec. 46(6), applicable to taxation 
years that begin after September 2006. It formerly read: 


(5) Significant interest —transition— For the purpose of the definition 
“mark-to-market property” in subsection (1), where 


(a) on October 31, 1994, a taxpayer whose 1994 taxation year ends after 
October 30, 1994 held a share of a corporation in which the taxpayer did not 
have a significant interest at any time in the year, and 


(b) at any time after the end of the year and before May 1995, the taxpayer 
has a significant interest in the corporation, 


the taxpayer has a significant interest in the corporation in the year and in any 
subsequent taxation year ending before the earliest time referred to in paragraph 


(b). 
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History [s. 142.2]: S. 142.2 added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


Definitions [s. 142.2]: “acquired” — 256(7)-(Q); “acquisition of control time” — 
142.2(1)excluded property” (d)(i); “amount” — 248(1); “control” — 256(6)-(9); “con- 
trolled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “deposit 
insurance corporation” — 137.1(5); “disposition” — 248(1); “excluded property” — 
142.2(1); “fair value property” — 142.2(1); “filing-due date” — 248(1); “financial in- 
stitution” — 142.2(1); “fiscal period” — 249(2)(b), 249.1; “income bond”, “income de- 
benture”, “indexed debt obligation”, “investment corporation” — 130(3)(a), 248(1); 
“investment dealer”, “mark-to-market property” — 142.2(1); “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “mortgage investment corporation” — 130.1(6), 
248(1); “mutual fund corporation” — 131(8), 248(1); “mutual fund trust” — 
132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “person”, “pre- 
scribed”, “property”, “registered securities dealer” — 248(1); “related” — 142.2(4), 
251(2);.“share’’, “shareholder” — 248(1); “significant interest” — 142.2(2), (3); “small 
business bond” — 15.2(3), 248(1); “small business development bond” — 15.1(3), 
248(1); “specified debt obligation” — 142.2(1); “taxation year” — 249; “taxpayer” — 
248(1); “tracking property” — 142.2(1); “trust” — 104(1), 248(1), (3); “writing” — Jn- 
terpretation Act 35(1). 


Income from Specified Debt Obligations 


142.3 (1) Amounts to be included and deducted — Subject 
to subsections (3) and (4), where a taxpayer that is, in a taxation 
year, a financial institution holds a specified debt obligation at any 
time in the year, 


(a) there shall be included in computing the income of the tax- 
payer for the year the amount, if any, prescribed in respect of the 
obligation; 

(b) there shall be deducted in computing the income of the tax- 
payer for the year the amount, if any, prescribed in respect of the 
obligation; and 


(c) except as provided by this section, paragraphs 12(1)(d) and 
(i) and 20(1)(1) and (p) and section 142.4, no amount shall be 
included or deducted in respect of payments under the obligation 
(other than fees and similar amounts) in computing the income 
of the taxpayer for the year. 
Related Provisions: 87(2)(e.3)—— Amalgamations — continuing _ corporation; 
138(10)(a) — Application to insurance corporation; 138(12)‘‘gross, investment reve- 
nue” E(a), 138(12)“gross investment revenue’”G(b) — Gross investment revenue of in- 
surer; 142.3(3) — Exception for certain obligations; 142.3(4) Impaired specified 
debt obligations; 142.4(1)‘tax basis”(b), (i) — Disposition of specified debt obligation 
by financial institution; 142.4(9) — Disposition of part of obligation. 


Regulations: 9101 (prescribed amounts). 


(2) Failure to report accrued amounts — Subject to subsec- 
tion (3), where 


(a) a taxpayer holds a specified debt obligation at any time in a 
particular taxation year in which the taxpayer is a financial insti- 
tution, and 


(b) all or part of an amount required by paragraph (1)(a) or sub- 
section 12(3) to be included in respect of the obligation in com- 
puting the taxpayer’s income for a preceding taxation year was 
not so included, 


that part of the amount shall be included in computing the tax- 
payer’s income for the particular year, to the extent that it was not 
included in computing the taxpayer’s income for a preceding taxa- 
tion year. 


Related Provisions: 142.3(3) — Exception for certain obligations; 142.4(1)“tax ba- 
sis”(b) — Disposition of specified debt obligation by financial institution. 


(3) Exception for certain obligations — Subsections (1) and 
(2) do not apply for a taxation year in respect of a taxpayer’s speci- 
fied debt obligation that is 


(a) a mark-to-market property for the year; or 


(b) an indexed debt obligation, other than a prescribed 
obligation. 


(4) Impaired specified debt obligations — Subsection (1) 
does not apply to a taxpayer in respect of a specified debt obligation 
for the part of a taxation year throughout which the obligation is 
impaired where an amount in respect of the obligation is deductible 
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because of subparagraph 20(1)(1)(ii) in computing the taxpayer’s in- 
come for the year. 
History [s. 142.3]: The opening words of subsec. 142.3(1) amended, subsec. 142.3(4) 
added, by 1998, c. 19, subsecs. 164(2), (5), applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years that ended after 1995 and before October 1997 
where the taxpayer files an election in accordance wes para. 81(11)(b) ofthe said 
c, 19: (see under 20(1)(1)). 
The opening words formerly read: 
(1) Subject to subsection (3), where a taxpayer that is, in a taxation year, a finan- 
cial institution holds a specified debt obligation at any time in the year, 


The opening words of subsec. 142.3(1), para. 142.3(1)(c), subsec, 142.3(2) added, for- 
mer subsec. (2) renumbered as (3) and amended, by 1998, c. 19, subsecs. 164(1), (3), 
(4), applicable to taxation years that end after February 22, 1994, except that the 
amendments do not apply to debt obligations disposed of before February 23, 1994. 
The opening words, para. (c), and subsec. 142.3(2) formerly read: 


(1) Subject to subsection (2), where a taxpayer that is, in,a taxation year, a finan- 
cial institution holds.a specified debt obligation at any time in the year, 


(c) except as provided by this subsection, paragraphs 12(1)(d) and (4) and 
20(1)d) and (p) and section 142.4, no amount shall be included or deducted 
in respect of payments under the obligation (other than fees and similar 
amounts) in computing the income of the taxpayer for the year. 


(2) Exception for certain obligations — Subsection (1) does not apply for a 
taxation year in respect of a specified debt obligation of a taxpayer that is 
(a) a mark-to-market property for the year; or 
(b))an indexed debt obligation, other than a prescribed obligation. 
S. 142.3 added by 1995, c. 21, s. 58, applicable to taxation years that end after February 


22, 1994, except that it not apply to debt obligations disposed of before February 235 
1994, 


Definitions [s. 142.3]: “amount” — 248(1); “financial institution” — 142.2(1); “in- 
dexed debt obligation” — 248(1); “investment dealer”, “mark-to-market property” — 
142.2(1); “prescribed” — 248(1);, “specified debt obligation” —142.2(1);, “taxation 
year” — 249; “taxpayer” — 248(1). 


Disposition of Specified Debt Obligations 


142.4 (1) Definitions — In this section, 


“tax basis” of a specified debt obligation at any time to a taxpayer 
means the amount, if any, by which the total of all amounts each of 
which is 

(a) the cost of the obligation to the taxpayer, 


(b) an amount included under subsection 12(3) or 16(2) or (3), 
paragraph 142.3(1)(a),.or subsection. 142.3(2) in respect of the 
obligation in computing the taxpayer’s income for a taxation 
year that began before that time, 


(c) subject to subsection 138(13), where the taxpayer acquired 
the obligation in a taxation year ending before February 23, 
1994, the part of the amount, if any, by which 


(i) the principal amount of the obligation at the time it was 
acquired 


exceeds 
(ii) the cost to the taxpayer of the obligation 


that was included in computing the taxpayer’s income for a taxa- 
tion year ending before February 23, 1994, 


(d) subject to subsection 138(13), where the taxpayer is a life 
insurer, an amount in respect of the obligation that was deemed 
by paragraph 142(3)(a) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read in its application 
to the 1977 taxation year, to be a gain for a taxation year ending 
before 1978, 


(e) where the obligation is an sexed debt obligation, an 
amount determined under subparagraph 16(6)(a)(i) in respect of 
the obligation and included in computing the income of the tax- 
payer for a taxation year beginning before that time, 


(f) an amount in respect of the obligation that was included in 
computing the taxpayer’s income for a taxation year ending at or 
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before that time in respect of changes in the value of the obliga- 
tion attributable to the fluctuation in'the value of a currency of a 
country other than Canada relative to Canadian currency, other 
than an amount included under paragraph 142.3(1)(a), 


(g). an. amount in respect of the obligation that .was.included 
under paragraph 12(1)(i) in computing. the taxpayer’s. income for 
a taxation year beginning before that time, or 

(h) where the obligation was a capital property of the taxpayer 
on February 22, 1994, an amount required by paragraph 53(1)(f) 
or (f:1) to be added in computing the adjusted cost te of the 
obligation to the taxpayer on that day 


exceeds the total of all amounts each of which is 


(i) an amount deducted under paragraph 142.3(1)(b) in respect, 
of the obligation in computing the taxpayer’s income for a taxa- 
tion year beginning before that time, 


(j) the amount of a payment received by the tatoptiyer under the 
obligation at or before that time, other than 


(i) a fee or similar payment, and 
(ii) proceeds of disposition of the obligation, 


(k), subject to subsection 138(13), where the taxpayer acquired 
the obligation in a taxation year ending before: February 23, 
1994, the part of the amount, if any, by which 


(i) the cost:to the taxpayer of the obligation 
exceeds 


(ii) the principal amount of the obligation at the time it was 
acquired 


that was deducted in computing the taxpayer’s income for a tax- 
ation year ending before February 23, 1994, 


(1) subject to subsection 138(13), where the. taxpayer is. a life 
insurer, an amount in respect of the obligation that was deemed 
by paragraph 142(3)(b) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read in its application 
to the 1977 taxation year, to be a loss for a taxation year ending 
before 1978, 


(m) an amount that was deducted under subsection 20(14) in re- 
spect of the obligation in computing the taxpayer’s income for a 
taxation year beginning before that time, 


(n) where the obligation is an’ indexed debt’ obligation, an 
amount determined under subparagraph 16(6)(a)(ii) in respect of 
the obligation and ‘deducted in computing the income of the tax- 
payer for a taxation year beginning before that time, 


(0) an amount in respect of the obligation that was deducted in 
computing the taxpayer’s income for a taxation year ending at or 
before that time in respect. of changes in the value of the obliga- 
tion attributable to the fluctuation in the value of a currency of a 
country other than Canada relative to Canadian currency, other 
than an amount deducted under paragraph 142.3(1)(b), 


(p) an amount, in respect of the obligation that, was deducted 
under paragraph 20(1)(p) in computing the taxpayer’s income 
for a taxation year ending at or before that time, or 


(q) where the obligation was'a capital property of the taxpayer 
on February 22, 1994, an amount required by paragraph 
53(2)(b.2) or (g) to be deducted in computing the adjusted cost 
base of the obligation to the taxpayer on that day, 
Related Provisions: 138(13)— Variation in tax basis of certain insurers; 
248(1)“cost amount’’(d.2) — Cost amount of specified debt obligation is tax basis; 
261(5)(£) — Interpretation when’ functional currency reporting in effect. 
History: Paras. (b) and (j) of the definition “tax basis” in subsec. 142.4(1) amended by 
1998, c. 19, subsecs. ‘165(1), (2), applicable to taxation years that end after February 
22, 1994. Paras. (b) and (j) formerly read: 
(b) an amount included under subsection 12(3) or 16(2) or (3) or paragraph 
142.3(1)(a) in respect of the obligation in computing the taxpayer’s income fora 
taxation year beginning before that time, 


(j) the amount of a payment (other than proceeds of disposition of the, obligation) 
received by the taxpayer under, the obligation at or before that time.in respect of 
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an amount included by any of paragraphs (a) to (f) in determining the tax basis 
of the obligation to the taxpayer at that time, 


Subsec. 142.4(1)“tax basis” added by 1995, c. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


“transition amount” of a taxpayer in respect of the disposition of a 
specified debt obligation has the meaning assigned by regulation. 


Related Provisions: 142.4(7)A — Current amount based on transition amount. 
Regulations: 9201 (transition amount). 


(2) Scope of section — This section applies to the disposition of 
a specified debt obligation by a taxpayer that is a financial institu- 
tion, except that this section does not apply to the disposition of a 
specified debt obligation that is a mark-to-market property for the 
taxation year in which the disposition occurs. 

Related Provisions: 87(2)(e.3) — Amalgamations — continuing _ corporation; 


138(10)(b) — Application to insurance corporation; 142.3(1)(c) — Amount deductible 
in respect of specified debt obligation; 142.4(9) — Disposition of part of obligation. 


(3) Rules applicable to disposition — Where a taxpayer has 
disposed of a specified debt obligation after February 22, 1994, 


(a) except as provided by paragraph 79.1(7)(d) or this section, 
no amount shall be included or deducted in respect of the dispo- 
sition in computing the taxpayer’s income; and 


(b) except where the obligation is an indexed debt obligation 
(other than a prescribed obligation), paragraph 20(14)(a) shall 
not apply in respect of the disposition. 


Related Provisions: 142.4(2) — Scope of section. 


History: Para. 142.4(3)(a) amended by 1998, c. 19, subsec. 165(3), applicable to taxa- 
tion years that end after February 22, 1994, Para. 142.4(3)(a) formerly read: 


(a) except as provided by this section, no amount shall be included or deducted 
in respect of the disposition in computing the income of the taxpayer; and 


Subsec. 142.4(3) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


(4) Inclusions and deductions re disposition — Subject to 
subsection (5), where after 1994 a taxpayer disposes of a specified 
debt obligation in a taxation year, 


(a) where the transition amount in respect of the disposition of 
the obligation is positive, it shall be included in computing the 
income of the taxpayer for the year; 


(b) where the transition amount in respect of the disposition of 
the obligation is negative, the absolute value of the transition 
amount shall be deducted in computing the income of the tax- 
payer for the year; 


(c) where the taxpayer has a gain from the disposition of the 
obligation, 


(i) the current amount of the gain shall be included in com- 
puting the income of the taxpayer for the year, and 


(i) there shall be included in computing the taxpayer’s in- 
come for taxation years that end on or after the day of dispo- 
sition the amount allocated, in accordance with prescribed 
rules, to the year in respect of the residual portion of the 
gain; and 
(d) where the taxpayer has a loss from the disposition of the 
obligation, 


(i) the current amount of the loss shall be deducted in com- 
puting the taxpayer’s income for the year, and 


(ii) there shall be deducted in computing the taxpayer’s in- 
come for taxation years that end on or after the day of dispo- 
sition the amount allocated, in accordance with prescribed 
rules, to the year in respect of the residual portion of the loss. 


Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition; 87(2)(g.2) — 
Amalgamations — continuing corporation; 142.4(2) — Scope of section; 142.4(5) — 
Where subsec. (4) does not apply; 142.4(7) — Current amount; 142.4(8) — Residual 
portion; 142.4(9) — Disposition of part of obligation; 142.4(11) — Payments received 
on or after disposition; 142.7(13) — Application on transfer of foreign bank business 
from Canadian affiliate to branch; Reg. 2405(3)“gross Canadian life investment in- 
come’(d.1),  (i.1)—Inclusion in/deduction from life ‘insurer’s income; Reg. 
2411(4.1) — Inclusion in insurer’s net investment revenue. 
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History: Subsec. 142.4(4) amended by 1998, c. 19, subsec. 165(4), applicable to taxas 
tion years that end after February 22, 1994. Subsec. 142.4(4) formerly read: ) 


(4) Subject to subsection (5), where after 1994 a taxpayer has, ina taxation year, — 
disposed of a specified debt obligation, 


(a) where the current amount in respect of the disposition of the obligation is 
positive, it shall be included in computing the income of the taxpayer for the 
year; 

(b) where the current amount in respect of the disposition of the obligation is 
negative, it shall be deducted in computing the income of the taxpayer for — 
the year; 

(c) where the taxpayer has a gain from the disposition of the obligation, 
there shall be included in computing the taxpayer’s income for taxation E 
years that end on or after the day of disposition the amount allocated, in 
accordance with prescribed rules, to the year in respect of the residual por- 
tion of the gain; and ! 


(d) where the taxpayer has a loss from the disposition of the obligation, there 
shall be deducted in computing the taxpayer’s income for taxation years that 
end on or after the day of disposition the amount allocated, in accordance 
with prescribed rules, to the year in respect of the residual portion of the 
loss. 


Subsec. 142.4(4) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


Regulations: 9203, 9204 (prescribed rules — residual portion). 


(5) Gain or loss not amortized — Where after February 22, 
1994 a taxpayer disposes of a specified debt obligation in a taxation 
year, and 
(a) the obligation is 
(1) an indexed debt obligation (other than a prescribed obliga- 
tion), or 
(1i) a debt obligation prescribed in respect of the taxpayer, 
(b) the disposition occurred 
(i) before 1995, 
(ii) after 1994 in connection with the transfer of all or part of 
a business of the taxpayer to a person or partnership, or 
(ili) because of paragraph 142.6(1)(c), or 
(c) in the case of a taxpayer other than a life insurance 
corporation, 
(i) the disposition occurred before 1996, and 


(ii) the taxpayer elects in writing, filed with the Minister 
before July 1997, to have this paragraph apply, 


the following rules apply: 
(d) subsection (4) does not apply to the disposition, 
(e) there shall be included in computing the taxpayer’s income 
for the year the amount, if any, by which the taxpayer’s pro- 


ceeds of disposition exceed the tax basis of the obligation to the 
taxpayer immediately before the disposition, and 


(f) there shall be deducted in computing the taxpayer’s income 
for the year the amount, if any, by which the tax basis of the 
obligation to the taxpayer immediately before the disposition ex- 
ceeds the taxpayer’s proceeds of disposition. 


Related Provisions: 39(1)(a)(ii.2) — No capital gain on disposition; 142.4(2) — 
Scope of section; Reg. 2411(4)A(c.1), 241 1(4)B(a.1) — Inclusion in insurer’s net in- 
vestment revenue. 


History: Subsec. 142.4(5) amended by 1998, c. 19, subsec. 165(4), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(5) formerly read: 


(5) Where a taxpayer has, in a taxation year and after February 22, 1994, dis- 
posed of a specified debt obligation, and either 


(a) the obligation is 
(i) an indexed debt obligation (other than a prescribed obligation), or 
(ii) a debt obligation prescribed in respect of the taxpayer, or 

(b) the disposition occurred 
(i) before 1995, 


(ii) after 1994 jn connection with the transfer of all or part of a business 
of the taxpayer to a person or partnership, or 


(iii) because of paragraph 142.6(1)(c), 
the following rules apply: 
(c) subsection (4) does not apply to the disposition, 
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(d) where the taxpayer has a gain from the disposition of the obligation, the 
gain shall be included in computing the income of the taxpayer for the year, 
and 


(e) where the taxpayer has a loss from the disposition of the obligation, the 
loss shall be deducted in computing the income of the taxpayer for the year. 


Subsec. 142.4(5) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


Regulations: 9202(2), (4), (5) (debt obligations prescribed for 142.2(5)(a)(ii)). 


(6) Gain or loss from disposition of obligation — For the 
purposes of this section, 


(a) where the amount determined under paragraph (c) in respect 
of the disposition of a specified debt obligation by a taxpayer is 
positive, that amount is the taxpayer’s gain from the disposition 
of the obligation; 


(b) where the amount determined under paragraph (c) in respect 
of the disposition of a specified debt obligation by a taxpayer is 
negative, the absolute value of that amount is the taxpayer’s loss 
from the disposition of the obligation; and 


(c) the amount determined under this paragraph in respect of the 

disposition of a specified debt obligation by a taxpayer is, the 

positive or negative amount determined by the formula 
A-(B+C) 

where 

A is the taxpayer’s proceeds of disposition, 


Bis the tax basis of the obligation to the taxpayer immediately’ 


before the time of disposition, and 


C is the taxpayer’s transition amount in respect of the 
disposition. 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
History: Para. 142.4(6)(b) and the description of C in para. 142.4(6)(c) amended by 


1998, c. 19, subsec. 165(5), (6), applicable to taxation years that end after February 22, 
1994. Para. 142.4(6)(b) and the description of C formerly read: 


(b) where the amount determined under paragraph (c) in respect of the disposi- 
tion of a specified debt obligation by a taxpayer is negative, that amount is the 
taxpayer’s loss from the disposition of the obligation; and 


Cis 
(i), where subsection (4) applies to the disposition, the taxpayer's transi- 
tion amount in respect of the disposition, and 
(ii) in any other case, nil. 


Subsec. 142.4(6) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


(7) Current amount — For the purposes of subsections (4) and 
(8), the current amount of a taxpayer’s gain or loss from the dispo- 
sition of a specified debt obligation is 


(a) where the taxpayer has a gain from the disposition. of the 
obligation, the part, if any, of the gain that is reasonably attribu- 
table to a material increase in the probability, or perceived 
probability, that the debtor will make all payments as required 
by the obligation; and 


(b) where the taxpayer has a loss from the disposition of the ob- 
ligation, the amount that the taxpayer claims not exceeding the 
part, if any, of the loss that is reasonably attributable to a default 
by the debtor or a material decrease in the probability, or per- 
ceived probability, that the debtor will make all payments as re- 
quired by the obligation. 


History: Subsec. 142.4(7) amended by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(7) formerly read: 


(7) For the purpose of subsection (4), the current amount in respect of the dispo- 
sition of a specified debt obligation by a taxpayer is the positive or negative 
amount determined by the formula 

A+B 
where 


A is the taxpayer’s transition amount in respect of the disposition, and 
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Bis 
(a) where the taxpayer has a gain from the disposition of the obligation, 
the part; if any, of the gain that is reasonably attributable to a material 


increase. in. the probability, or perceived probability, that the debtor will 
make all, payments as required by. the obligation, and 


(b) where the taxpayer has a loss from the disposition of the obligation, 
the negative amount that the taxpayer claims not exceeding in magni- 
tude the part, if any, of the loss that is reasonably attributable to a de- 
fault by the debtor or a material decrease in the probability, or perceived 
probability, that the. debtor will make all payments as required by the 
obligation. 


Subsec. .142.4(7) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


(8) Residual portion of gain or loss — For the purpose of sub- 
section (4), the residual portion of a taxpayer’s gain or loss from the 
disposition of a specified debt obligation is, the amount, if any, by 
which the gain or loss exceeds the current amount of the gain or 
loss. 


Related Provisions: 142.4(7) — Current amount. 


History: Subsec. 142.4(8) amended by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(8) formerly read: 


(8) For the purpose of subsection (4), where a taxpayer has a gain or loss from 
the disposition of a specified debt obligation, the residual portion of the gain or 
loss is the part of the gain or loss that is not included in determining the amount 
B in the formula in subsection (7) in respect of the disposition. 


Subséc. 142.4(8) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 


(9) Disposition of part of obligation — Where a taxpayer dis- 
poses of part of a specified debt obligation, section 142.3 and this 
section apply as if the part disposed of and the part retained were 
separate specified debt obligations, 


Related Provisions: 248(27) — Partial forgiveness of debt obligation — effect on 
debtor. 


History: Subsec. 142.4(9) amended by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22, 1994. Subsec. 142.4(9) formerly read: 


(9) Where a taxpayer disposed of part of a specified debt obligation, this section 
and any regulations made for the purpose of this section apply as if the part 
disposed of and the part retained were separate specified debt obligations. 


Subsec. 142.4(9) added by 1995, c. 21, s. 58, applicable to taxation years that end after 
February 22, 1994. 4 


(10) Penalties and bonuses — Notwithstanding subsection 
18(9.1), where a taxpayer that holds'a specified debt obligation re- 
ceives a penalty or bonus because of the repayment before maturity 
of all or part of the principal amount of the debt obligation, the pay- 
ment is deemed to be received by the taxpayer as proceeds of dispo- 
sition of the specified debt obligation. 


History: Subsec. 142.4(10) added by 1998, c. 19, subsec. 165(7), applicable to taxa- 
tion years that end after February 22,1994. 


(11) Payments received on or after disposition — For the 
purposes of this section, where at any time a taxpayer receives a 
payment (other than proceeds of disposition) under a specified debt 
obligation on or after the disposition of the obligation, the payment 
is deemed not to have been so received at that time but to have been 
so received immediately before the disposition. 


History [subsec. 142.4(11)]: Subsec. 142.4(11) added by 1998, c. 19, subsec. 
165(7), applicable to taxation years that end after February 22, 1994. 


History [s. 142.4]: S. 142.4 added by 1995, ¢. 21, s. 58, applicable to taxation years 
that end after February 22, 1994. 


Definitions [s. 142.4]: “adjusted cost base” — 54, 248(1); “amount” — 248 (1); “Ca- 
nadian currency” — 261(5)(f)(i); “capital property” — 54, 248(1); “currency of a coun- 
try other than Canada” — 261(5)(f)(ii); “current amount” — 142.4(7); “financial insti- 
tution” — 142.2(1); “indexed debt obligation” — 248(1); “investment dealer” — 
142.2(1); “life insurance corporation”, “life insurer” — 248(1), “mark-to-market pro- 
perty” — 142.2(1); “Minister” — 248(1); “person”, “prescribed” — 248(1); “principal 
amount” — 248(1), (26); “regulation” — 248(1); “residual portion” — 142.4(8); “spec- 
ified debt obligation” — 142.2(1); “tax basis” — 142.4(1); “taxation year” — 249; 
“taxpayer” — 248(1); “transition amount” — 142.4(1); “writing” — Interpretation Act 
35(1). 
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S. 142.5(1) 


Mark-to-Market Properties 


142.5 (1) Income treatment for profits and losses — Where, 
in a taxation year that begins after October 1994, a taxpayer that is a 
financial institution in the year disposes of a property that is a mark- 
to-market property for the year, . 


(a) there shall be included in computing the taxpayer’s income 
for the year the profit, if any, from the disposition; and 


(b) there shall be deducted in computing the taxpayer’s income 
for the year the loss, if any, from the disposition. 


Related Provisions: 39(1)(a)(ii.2) —No capital gain on disposition; 138(10)(a) — 
Application to insurance corporation; 142.5(2) — Deemed disposition at year-end. 


(2) Mark-to-market requirement — Where a taxpayer that is a 
financial institution in a taxation year holds, at the end of the year, a 
mark-to-market property for the year, the taxpayer shall be deemed 


(a) to have disposed of the property immediately before the end 
of the year for proceeds equal to its fair market value at the time 
of disposition, and 


(b) to have reacquired the property at the end of the year at a 

cost equal to those proceeds. 
Related Provisions: 54‘superficial loss”(c) — Superficial loss rule does not apply; 
88(1)@) — Windup of subsidiary into parent; 112(5.6)(a)(i) — Stop-loss rules inappli- 
cable; 138(10)(a) — Application to insurance corporation; 138(1 1.31)(a) — Change in 
use rules for insurer do not apply; 142.5(1) — Disposition is on income account; 
142.5(4)-(9) — Transitional rules; 142.5(8.1), (8.2) — Rules for first disposition of 
SDO that was not M2M property; 142.6(2) — Acquisition date under 142.5(2) to be 
ignored; 142.6(8)-(10) — Transitional election re year that includes February 22, 1994; 
Reg. 2405(5) — 142.5(2) to be ignored for definitions in Reg. 2405(3). 


I.T. Technical News: 14 (reporting of derivative income by mutual funds). 


(3) Mark-to-market debt obligation — Where a taxpayer is a 
financial institution in a particular taxation year that begins after 
October 1994, the following rules apply with respect to a specified 
debt obligation that is a mark-to-market property of the taxpayer for 
the particular year: 


(a) paragraph 12(1)(c) and subsections 12(3) and 20(14) and 
(21) do not apply to the obligation in computing the taxpayer’ s 
income for the particular year; 


(b) there shall be included in computing the taxpayer’s income 
for the particular year an amount received by the taxpayer in the 
particular year as, on account of, in lieu of payment of, or in 
satisfaction of, interest on the obligation, to the extent that the 
interest was not included in computing the taxpayer's income 
for a preceding taxation year; and 


(c) for the purpose of paragraph (b), where the taxpayer was 
deemed by subsection (2) or paragraph 142.6(1)(b) to have dis- 
posed of the obligation in a preceding taxation year, no part of 
an amount included in computing the income of the taxpayer for 
that preceding year because of the disposition shall be consid- 
ered to be in respect of interest on the obligation. 


Related Provisions: 138(10)(a) — Application to insurance corporation. 


(4) Transition — deduction re non-capital amounts — 
There may be deducted in computing the income of a taxpayer for 
the taxpayer’s taxation year that includes October 31, 1994 such 
amount as the taxpayer claims not exceeding a prescribed amount in 
respect of properties (other than capital properties) disposed of by 
the taxpayer because of subsection (2). 


Proposed Repeal — 142.5(4) 


Application: The October 31, 2011 draft legislation, s. 43, will repeal subsec. 
142.5(4), applicable to taxation years that begin after October 31, 2011. ie 


Technical Notes: Section 142.5 requires shares and certain debt obligations to be 
marked to market by certain financial institutions each year, and requires the profit or 
loss to be included or deducted in computing the financial institutions income. The 
section also contains transitional rules for the introduction of the mark-to-market 
requirement. 


Subsection 142.5(4) is a transitional rule for non-capital property deemed to be dis- 
posed of on the initial application of the mark-to-market requirement. This subsection 
allows a financial institution to deduct an amount not exceeding a prescribed amount 
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(as determined under Part LXXXI of the Income Tax Regulations) in its taxation year | 
that includes October 31, 1994. Subsection 142.5(5), in conjunction’ with the Income 


ulations, includes the deducted amount in income over a 5-year period Starting | 
axation year that includes October 31, 1994. . 


5(6) is.a transitional rule that applies with respect to capital prope 
| to be disposed of on the initial application of th narket 
rmits a financial institution to claim an allowabl ital loss nc 
income 
ncome Tax | 
ed ove’ 


Prt 


ceeding 
ulai Subsection 142.5(7), im conjunction with ¢ 
require an equivalent amount of taxable capital gains to be recogni 
period starting in the taxation year that includes October 31, 1994 

Subsections 142.5(4) to (7) are now obsolete and are repealed for t 


begin after October 31, 2011. 


Related Provisions: 138(11.5)(k) — Transfer of business by non-resident insurer; 
142.5(5) — Inclusion re non-capital amounts. 


Regulations: 8102(2) (prescribed amount). 


(5) Transition— inclusion re non-capital amounts — 
Where an amount is deducted under subsection (4) in computing a 
taxpayer’s income, there shall be included, in computing the tax- 
payer’s income for each taxation year that begins before 1999 and 
ends after October 30, 1994, the total of all amounts prescribed for 
the year. 


Proposed Repeal — 142.5(5) 


Application: The October 31, 2011 draft legislation, s. 43, will repeal subsec. 
142.5(5), applicable to taxation years that begin after October 31, 2011. A 


Technical Notes: See under 142.5(4). 


Related Provisions: 87(2)(g.2) — Amalgamations —continuing corporation; 
138(11.5)(k) — Transfer of business by non-resident insurer; Reg. 2402(a.1)A — In- 
clusion in income from participating life insurance business. 


Regulations: 8103 (prescribed amount). 


(6) Transition — deduction re net capital gains — Such 
amount as a taxpayer elects, not exceeding a prescribed amount in 
respect of capital properties disposed of by the taxpayer because of 
subsection (2), is deemed to be an allowable capital loss of the tax- 
payer for its taxation year that includes October 31, 1994 from the 
disposition of property (or, where the taxpayer is non-resident 
throughout the year, from the disposition of taxable Canadian 


property). 


Proposed Repeal — 142.5(6) 
Application: The October 31, 2011 draft legislation, s. 43, will repeal subsec. 
142.5(6), applicable to taxation years that begin after October 31, 2011. 
Technical Notes: See under 142.5(4). _ 


Related Provisions: 138(11.5)(k) — Transfer of business by non-resident insurer; 
142.5(7) — Inclusion re net capital gains. 


Regulations: 8104(2) (prescribed amount). 


(7) Transition — inclusion re net capital gains — A taxpayer 
that elects an amount under subsection (6) is deemed, for each taxa- 
tion year that begins before 1999 and ends after October 30, 1994, 
to have a taxable capital gain for the year from the disposition of 
property (or, where the taxpayer is non-resident throughout the 
year, from the disposition of taxable Canadian property) equal to 
the total of all amounts prescribed for the year. 


Proposed Repeal — 142.5(7) _ 


Application: The October 31, 2011 draft legislation, s. 43, will “repeal subsec. 
142.5(7), applicable to taxation years that begin after October 31, 2011. _ 


Technical Notes: See under 142.5(4), 
Related Provisions: 87(2)(g.2) — Amalgamations — continuing corporation; 


138(11.5)(k) — Transfer of business by non-resident insurer; Reg. 2402(a.1)B —In- 
clusion in income from participating life insurance business. 


Regulations: 8105(2) (prescribed amount). 


(8) First deemed disposition of debt obligation — Where 


(a) in a particular taxation year that ends after October 30, 1994, 
a taxpayer disposed of a specified debt obligation that is a mark- 
to-market property of the taxpayer for the following taxation 
year, and 
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(b) either 


(i) the disposition occurred because of subsection (2) and the 
particular year includes October 31, 1994, or 


(ii) the disposition occurred because of paragraph 
142.6(1)(b), 


the following rules apply: 
(c) subsection 20(21) does not apply to the disposition, and 
(d) where 


(i) an amount has been deducted under paragraph 20(1)(p) in 
respect of the obligation in computing the taxpayer’s income 
for the particular year or a preceding taxation year, and 


(ii) section, 12.4 does not apply to the disposition, 


there shall be included in computing the taxpayer’s income for 
the particular year the amount, if any, by which 


(iii) the total of all amounts referred to in subparagraph (i) 
exceeds 


(iv) the total of all amounts included under paragraph 
12(1)G) in respect of the obligation in computing the tax- 
payer’s income for the particular year or a preceding taxation 
year. 


(8.1) Application of subsec. (8.2) — Subsection (8.2) applies to 
a taxpayer for its transition year if 


(a) subsection (2) deems the taxpayer to have disposed of a par- 
ticular specified debt obligation immediately before the end of 
its transition year (in subsection (8.2) referred to as “the particu- 
lar disposition”); and 


(b) the particular specified debt obligation was owned by the 
taxpayer at the end of its base year and was not a mark-to-mar- 
ket property of the taxpayer for its base year. 


Related Provisions: 142.51(1) — Definitions apply to 142.5(8.1). 


(8.2) Rules applicable to first deemed disposition of debt 
obligation — If this subsection applies to a taxpayer for its transi- 
tion year, the following rules apply to the taxpayer in respect of the 
particular disposition: 


(a) subsection 20(21) does not apply to the taxpayer in respect of 
the particular disposition; and 


(b) if section 12.4 does not apply to the taxpayer in respect of 
the particular disposition, there shall be included in computing 
the taxpayer’s income for its transition year the amount, if any, 
by which 


(i) the total of all amounts each of which is 


(A) an amount deducted under paragraph 20(1)(1) in re- 
spect of the particular specified debt obligation of the tax- 
payer in computing the taxpayer’s income for its base 
year, or 


‘(B) an amount deducted under paragraph 20(1)(p) in re- 
spect of the particular specified debt obligation of the tax- 
payer in computing the taxpayer’s income for a taxation 
year that preceded its transition year, 


exceeds 
(ii) the total of all amounts each of which is 


(A) an amount included under sparagraph 12(1)(d).in re- 
spect of the particular specified debt obligation of the tax- 
payer in computing the taxpayer’s income for its transi- 
tion year, or 


(B) an amount included under paragraph 12(1)(i) an re- 
spect of the particular specified debt obligation of the tax- 
payer in computing the taxpayer’s income for its transi- 
tion year or a preceding taxation year. 


Related Provisions: 142.51(1) — Definitions apply to 142.5(8.2);'142.5(8.1) — 
Conditions for subsec. (8.2) to apply. 


S. 142.51(1) tra 


(9) Transition — property acquired on rollover — Where 


(a) a taxpayer acquired a property before October 31, 1994 ata 
cost less than the fair market value of the property at the time of 
acquisition, 

(b) the property was transferred, directly or indirectly, to the tax- 
payer by a person that would never have been a financial institu- 
tion before the transfer if the definition “financial institution” in 
subsection 142.2(1) had always applied, 


(c) the cost is less than the fair market value because subsection 
85(1) applied in respect of the disposition of the property by the 
person, and 


(d) subsection (2) deemed the taxpayer. to have disposed of the 
property in its particular taxation year that includes October 31, 
1994, 


the following: rules apply: 


(e) where the taxpayer would, but for this paragraph, have a tax- 
able capital’ gain for the particular year from the disposition of 
the property, the part of the taxable capital gain that can reasona- 
bly be considered to have arisen while the property was held by 
a person described in paragraph (b) shall be deemed to be a taxa- 
ble capital gain of the taxpayer from the disposition of the pro- 
perty for the taxation year in which the taxpayer disposes of the 
property otherwise than because of subsection (2), and not to be 
a taxable capital gain for the particular year, and 


(f) where the taxpayer has a profit (other than a capital gain) 
from the disposition of the property, the part of the profit that 
can reasonably be considered to have arisen while the property 
was held by a person described in paragraph (b) shall be in- 
cluded in computing the taxpayer’s income for the taxation year 
in which the taxpayer disposes of the property otherwise than 
because of subsection (2), and shall not be included in comput- 
ing the taxpayer’s income for the particular year. 


History [s. 142.5]: Subsecs. 142.5(8:1) and (8.2) added by 2009, c. 2, s..47, applica- 
ble to taxation years that begin after September 2006. 


Subsecs. 142.5(5), (6) and (7) amended by 1998, c. 19, s. 166, applicable to taxation 
years that end after October 30, 1994. Subsecs. 142.5(5), (6) and (7) formerly read; 


(5) Transition — inclusion re non-capital amounts — Where a taxpayer de- 
ducts an amount under subsection (4), there shall be included in computing, the 
taxpayer’s income for each taxation year that begins before 1999 and ends after 
October 30, 1994, the prescribed portion for the year of the amount so deducted. 


(6) Transition — deduction re net capital gains — Such amount as a taxpayer 
elects, not exceeding a prescribed amount in respect of capital properties dis- 
posed of by the taxpayer because of subsection (2), shall be deemed to be an 
allowable capital loss of the taxpayer for its taxation year that includes October 
31, 1994 from the disposition of property. 
(7) Transition — inclusion re net capiial gains — Where a taxpayer elects an 
amount under subsection (6), the taxpayer shall be deemed, for each taxation 
year that begins before 1999 and ends after October 30, 1994, to have a taxable 
capital gain for the year from the disposition of property equal to the prescribed 
portion for the year of the amount so elected. 
S. 142.5 added by 1995, c. 21, s. 58, applicable to taxation years that end after October 
30; 1994. 
Definitions [s. 142.5]: “allowable capital loss” —38(b), 248(1); “amount” — 
248(1); “base year” — 142.51(1); “capital gain’ — 39(1)(a), 248(1); “capital pro- 
perty” — 54, 248(1); “disposition” — 248(1); “financial institution’; “mark-to-market 
property” — 142.2(1); “non-resident” — 248(1); “particular ~ disposition” — 
142.5(8.1)(a); “prescribed”, “property” — 248(1); “specified debt. obligation” — 
142.2(1); “taxable Canadian property” — 248(1); “taxable capital gain” — 38(a), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “transition year” — 142.51(1). 


142.51 [Financial institutions — 2006-07 changes_ in 
accounting rules] — (1) Definitions — The following defini- 
tions apply for the purposes of this section and subsections 
142:5(8.1) and (8.2). 


“base year” of a taxpayer means the taxpayer’s taxation year that 
immediately precedes its transition year. 


“transition amount” of a taxpayer for the taxpayer’s transition 
year is the positive or negative amount determined by the formula 


A-B 
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where 


A. is the total of all amounts each of which is the fair market value, 
at the end of the taxpayer’s base year, of a transition property of 
the taxpayer; and 


Bis the total of all amounts each of which is the cost amount to the | _ 


taxpayer, at the end of the taxpayer’s base year, of a transition 
property of the taxpayer. 
“transition property” of a taxpayer means a property that 


(a) was a specified debt obligation held by the taxpayer at the 
end of the taxpayer’s base year; 


(b) was not a mark-to-market property of the taxpayer for the 


taxpayer's base year, but would have been a mark-to-market | 


property of the taxpayer for the taxpayer’s base year if the pro- 
perty had been carried at the property’s fair market value in the 
taxpayer’s balance sheet as at the end of each taxation year of 
the taxpayer that ends after the taxpayer last acquired the pro- 
perty (otherwise than by reason of a reacquisition under subsec- 
tion 142.5(2)) and before the commencement of the taxpayer’s 
transition year; and 


(c) was a mark-to-market property of the taxpayer for the transi- 
tion year of the taxpayer. 


“transition year” of a taxpayer means the taxpayer’s first taxation 
year that begins after September 2006. 


(2) Transition year income inclusion — If a taxpayer is a fi- 
nancial institution in its transition year, there shall be included in 
computing the taxpayer’s income for its transition year the absolute 
value of the negative amount, if any, of the taxpayer’s transition 
amount. 

Related Provisions: 12.5(2) — Parallel rule for non-life insurer; 138(10) — Appli- 


cation to insurance corporation; 138(16) — Parallel rule for life insurer; 142.51(4) — 
Inclusion reversal in subsequent 5 years. 


(3) Transition year income deduction — If a taxpayer is a fi- 
nancial institution in its transition year, there shall be deducted in 
computing the taxpayer’s income for its transition year the positive 
amount, if any, of the taxpayer’s transition amount. 

Related Provisions: 20.4(2) — Parallel rule for non-life insurer: 138(10) — Appli- 
cation to insurance corporation; 138(17) — Parallel rule for life insurer; 142.51(5) — 


Deduction reversal in subsequent 5 years; 142.51(8), (9) — Effect of rollover of insur- 
ance business. 


(4) Transition year income inclusion reversal —If an 
amount has been included under subsection (2) in computing a tax- 
payer’s income for its transition year there shall be deducted in 
computing the taxpayer’s income for each particular taxation year 
of the taxpayer that ends after the beginning of the transition year, 
and in which particular taxation year the taxpayer is a financial in- 
stitution, the amount determined by the formula 


A x B/1825 
where 


A is the amount included under subsection (2) in computing the 
taxpayer's income for the transition year; and 


B is the number of days in the particular taxation year that are 
before the day that is 1825 days after the first day of the transi- 
tion year. 

Related Provisions: 20.4(3) — Parallel rule for non-life insurer; 138(18) — Parallel 

rule for life insurer; 142.51(6), (12) — Effect of windup of institution; 142.51(7) — 

Effect of amalgamation; 142.51(8), (9) — Effect of transfer of business. 


(5) Transition year income deduction reversal —If an 
amount has been deducted under subsection (3) in computing a tax- 
payer’s income for its transition year, there shall be included in 
computing the taxpayer’s income, for each particular taxation year 
of the taxpayer ending after the beginning of the transition year, and 
in which particular taxation year the taxpayer is a financial institu- 
tion, the amount determined by the formula 


A X B/1825 
where 
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A is the amount deducted under subsection (3) in computing the 
_ taxpayer’s income for the transition year; and 


B is the number of days in the particular taxation year that are 
before the day that is 1825 days after the first day of the transi- 
tion year. 3 hye 

Related Provisions: 12.5(3) — Parallel rule for non-life insurer; 138(19) — Parallel 

tule for life insurer; 142.51(6), (12) — Effect of windup of institution; 142.51(7) — 

Effect of amalgamation; 142.51(8), (9) — Effect of transfer of business; 142.5110) — 

Effect of continuing partnership; 142.51(11) — Effect of ceasing to carry on business. 


(6) Winding-up — If a taxpayer has, in a winding-up to which 
Subsection 88(1) has applied, been wound-up into another corpora- 
tion (referred to in this subsection as the “parent”), and immediately 
after the winding-up the parent is a financial institution, in applying 
subsections (4) and (5) in computing the income of the taxpayer and 
of the parent for particular taxation years that end on or after the 
first day (referred to in this subsection as the “start day”) on which 
assets of the taxpayer were distributed to the parent on the winding- 
up; {qe 

(a) the parent is, on and after the start day, deemed to be the 

same corporation as and a continuation of the taxpayer in respect 

of 


(i) any amount included under subsection (2) or’ deducted 
under subsection (3) by the taxpayer in computing the tax- 
_ payer’s income for its transition year, 


(ii) any amount deducted under subsection (4) or included 
under subsection (5) in computing the taxpayer’s income for 
a taxation year of the taxpayer that begins before the start 
day, and 


(ili) any amount that would — in the absence of this subsec- 
tion and if the taxpayer existed and was a financial institution 
on each day that is the start day or a subsequent day and on 
which the parent is a financial institution — be required to be 
deducted or included, in respect of any of those days, under 
subsection (4) or (5) in computing the taxpayer’s income for 
its transition year; and 


(b) the taxpayer is, in respect of each of its’ particular taxation 
years, to determine the value for B in the formulas in subsec- 
tions (4) and (5) without reference to the start day and days after 
the start day. 


Related Provisions: 12.5(4) — Parallel rule for non-life insurer; 138(20) — Parallel 
tule for life insurer. 


(7) Amalgamations — If there is an amalgamation (within the 
meaning assigned by subsection 87(1)) of a taxpayer with one or 
more other corporations to form one corporation (referred to in this 
subsection as the “new corporation”), and immediately after the 
amalgamation the new corporation is a financial institution, in ap- 
plying subsections (4) and (5) in computing the income of the new 
corporation for particular taxation years of the new corporation that 
begin on or after the day on which the amalgamation occurred, the 
new corporation is, on and after that day, deemed to be the same 
corporation as and a continuation of the taxpayer in respect of 


(a) any amount included under subsection (2) or deducted under 
subsection (3) in computing the taxpayer’s income for its transi- 
tion year of the taxpayer; 


(b) any amount deducted under subsection (4) or included under 
subsection (5) in computing the taxpayer’s income for a taxation 
year of the taxpayer that begins before the day on which the 
amalgamation occurred; and 


(c) any amount that would — in the absence of this subsection 
and if the taxpayer existed and was a financial institution on 
each day that is the day on which the amalgamation occurred or 
a subsequent day and on which the new corporation is a finan- 
cial institution — be required to be deducted or included, in re- 
spect of any of those days, under subsection (4) or (5) in com- 
puting the taxpayer’s income. 


Related Provisions: 12.5(5) — Parallel rule for non-life insurer; 138(21) — Parallel 
rule for life insurer. ‘ iu 
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(8) Application of subsec. (9) — Subsection: (9) applies if, at 
any time, a taxpayer (referred to in this subsection) and subsection 
(9) as the “transferor”) transfers, to a corporation (referred to in this 
subsection and subsection:(9) as the “transferee”) that is related to 
the transferor, property in respect of a business carried’ on by the 
transferor in Canada (referred to in this subsection and subsection 
(9) as the “transferred business”) and” 


(a) subsection 138(11.5) or (11.94) applies to the transfer; or 


(b) subsection 85(1) applies to the transfer, the transfer includes 

all or substantially all of the property and liabilities of the trans- 
ferred business and, immediately after the transfer, the transferee 
is a financial institution. 


(9) Transfer of a business — If this subsection applies in re- 
spect of the transfer, at any time, of property 


(a) the transferee is, at and after that time, deemed to be the 
same corporation as and a continuation of the transferor in re- 
spect of 


(i) any amount included under subsection (2) or deducted 
under subsection (3) in computing the transferor’s income for 
its. transition year that can reasonably be attributed to the 
transferred business, 


(ii) any amount deducted under subsection (4) or included 
under subsection (5) in computing the transferor’s income for 
a taxation year of the transferor that begins before that time 
that can reasonably be attributed to the transferred business, 
and 


(iii) any amount that- would —in the absence of this subsec- 
tion and if the transferor existed and was a financial institu- 
tion on each day that includes, that time or is a subsequent 
day and on which the transferee is a financial institution — 
be required to be deducted or included, in respect of any of 
those days, under. subsection (4) or,(5) in computing. the 
transferor’s income: that can reasonably be attributed to: the 
transferred business; and 


(b) in determining, in respect of the day that includes that time 
or any subsequent day, any amount that is required under sub- 
section (4) or-(5) to be deducted or included in computing the 
transferor’s income for each particular taxation year from the 
transferred business, the description of A in the formulas in 
those subsections is deemed to be nil. 


Related Provisions: 12.5(6), (7) — Parallel rule for non-life, insurer; 138(22), 
(23) — Parallel rule for life insurer; 142.51(8) — Conditions for 142.519) to apply. 


(10) Continuation: of a partnership —If subsection 98(6) 
deems a partnership (in this subsection referred to as the “new part- 
nership”) to be a continuation of another partnership (in this subsec- 
tion referred to’as the “predecessor partnership”) and, at the time 
that is immediately after the predecessor partnership ceases to exist, 
the new ‘partnership is a financial institution, in applying subsec- 
tions (4) and (5) in computing the income of the new partnership for 
particular taxation years of the new partnership that begin on or af- 
ter the day on which it comes into existence; the new partnership is, 
on-and.after that day, deemed to be the same partnership as and a 
continuation of the predecessor partnership in respect of 


(a) any amount included under subsection (2) or deducted under 
subsection (3) in computing the predecessor partnership’s in- 
come for its transition year; 


(b) any amount deducted under subsection (4) or included under 
subsection (5) in computing the predecessor partnership’s in- 
come for a taxation year of the predecessor partnership that be- 
gins before the day on which the new partnership comes into 
existence; and 


(c) any amount that would — in the absence of this subsection 
and if the predecessor partnership existed and was a financial 
institution on each day that is the day on which the new partner- 
ship comes into existence or a subsequent day and on which the 
new partnership is a financial institution — be required to be de- 
ducted or included, in respect of any of those days, under sub- 
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section (4) or (5) in computing the predecessor partnership’s 
income. 


(11) Ceasing to carry on a business [Ceasing to be a 
financial institution] — If at any time, a taxpayer ceases to be a 
financial institution 


(a) there shall be deducted, in computing the income of the tax- 
payer for the taxation year of the taxpayer that includes the time 
that is immediately before that time, the amount determined by 
the formula 


A-B 
where 


A. is the amount included under subsection (2) in computing the 
taxpayer’s income for its transition year, and 


B_ is the total of all amounts each of which is an amount de- 
ducted under subsection (4) in computing the income of the 
taxpayer for a taxation year that began before that time; and 


(b) there shall be included, in computing the income of the tax- 
payer for the taxation year of the taxpayer that includes the time 
that is immediately before that time, the amount determined by 
the formula 


C-—D 
where 


C is the amount deducted under subsection (3) in computing 
the taxpayer’s income for its transition year, and 


D is the total of all amounts each of which is an amount in- 
cluded under subsection (5) in computing the taxpayer’s in- 
come for a taxation year that began before that time. 

Related Provisions: 12.5(8), 20.4(4)— Parallel rules for non-life insurer; 
87(2)(g.2) — Amalgamation — continuing corporation; 138(24) — Parallel rule for 
life insurer; 257 — Formula cannot calculate to less than zero. 


(12) Ceasing to exist — If at any time a taxpayer ceases to exist 
(otherwise than as‘a result of a merger to which subsection 87(2) 
applies, a winding-up to which subsection 88(1) applies or a contin- 
uation to which subsection 98(6) applies), for the purposes of sub- 
section (11), the taxpayer is deemed to have ceased to be a financial 
institution at the earlier of 


(a) the time (determined without reference to this subsection) at 
which the taxpayer ceased to be a financial institution, and 


(b) the time that is immediately before the end of the last taxa- 
tion year of the taxpayer that ended at or before the time at 
which the taxpayer ceased to exist. 


Related Provisions: 12.5(9) — Parallel rule for non-life insurer; 138(25) — Parallel 
rule for life insurer. 


History [s. 142.51]: S. 142.51 added by 2009, c. 2, s. 48, applicable to taxation years 
that begin after September 2006. 

Definitions [s. 142.51]: “amount” — 248(1); “base year” — 142.51(1); “busi- 
ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “corporation” — 248(1), 
Interpretation ‘Act 35(1); “cost amount” — 248(1); “financial institution” — 142.2(1); 
“mark-to-market property” — 142.2(1); “parent” — 142.51(6); “predecessor partner- 
ship” — 142.51(10); “property” — 248(1); “related” — 251(2)-(6); “specified debt ob- 
ligation” — 142.2(1); “taxation year” — 249; “taxpayer” — 248(1); “transferee”, 
“transferor”, “transferred business” — 142.51(8); “transition amount”, “transition pro- 
perty”, “transition year” — 142.51(1). 


Additional Rules 


142.6 (1) Becoming or ceasing to be a financial institu- 
tion — Where, at a particular time after February 22, 1994, a tax- 
payer becomes or ceases to be a financial institution, 


(a) where a taxation year of the taxpayer would not, but for this 
paragraph, end immediately before the particular time, 


(i) except for the purpose of subsection 132(6.1), the tax- 
payer’s taxation year that would otherwise have included the 
particular timeis deemed to have ended immediately before 
that time and a new taxation year of the’ taxpayer is deemed 
to have begun at that time, and 
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(ii) for the purpose of determining the taxpayer’s fiscal pe- 
riod after the particular time, the taxpayer shall be deemed 
not to have established a fiscal period before that time; 


(b) where the taxpayer becomes a financial institution, the tax- 
payer shall be deemed to have disposed, immediately before the 
end of its taxation year that ends immediately before the particu- 
lar time, of each property held by the taxpayer that is 


(i) a specified debt obligation (other than a mark-to-market 


property for the year), or 


(ii) where the year ends after October 30, 1994, a mark-to- 
market property for the year 


for proceeds equal to its fair market value at the time of 


disposition; 
Proposed Amendment — 142.6(1 Kb) 


-(b) if the taxpayer becomes a financial institution, the taxpayer 


_is deemed to have disposed, immediately before the end of its 
particular taxation year that ends immediately before the par- 
_ ticular time, of each of the following properties held by the 
__ taxpayer for proceeds equal to the property’s fair market value 


at the time of that disposition: 
(i) a specified debt obligation, or 


(ii) a mark-to-market property of the taxpayer for the par- 
ticular taxation year or for the taxpayer’s taxation year that 
includes the particular time; 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 96(1), 
will amend para. 142.6(1)(b) to read as above, applicable to taxation years that end 
after 1998. 


Technical Notes (July 2010): Subsection 142.6(1) contains rules that apply 
where a taxpayer becomes (or ceases to be) a financial institution. This is most likely 
to happen where the change of status occurs because the taxpayer becomes (or ceases 
to be) controlled by a financial institution. mane 


If a taxation year of the taxpayer does not end immediately before the time at which 
its status as a financial institution changes, subparagraph 142.6(1)(a)(i) deems the 
taxpayer’s taxation year that would otherwise have included that time to end immedi- 
ately before that time. A new taxation year begins at that time, and the taxpayer is 
permitted to adopt a new fiscal period. One purpose for the deemed year-end is to 
ensure the proper application, in taxation years in which the taxpayer is a financial 
institution, of the rules, commonly known as the mark-to-market rules, 


* in section 142.3 for specified debt obligations, and 


* in section 142.5 for market-to-market properties. 


The expressions “financial institution”, “specified debt obligation” and “mark-to- 
market property” are defined in section 142.2. y 


Paragraph 142.6(1)(b) applies where a taxpayer becomes a financial institution. This 
paragraph generally provides for a deemed disposition at fair market value of each 
property held by the taxpayer that is : 2 


* a specified debt obligation [142.6(1)(b)(i) — ed.], or 


* a mark-to-market property for the taxpayer’s taxation year that ends immediately 
before the time of the change of status [142.6(1)(b)(ii) — ed. ]. 


This deemed disposition under paragraph 142.6(1)(b) is intended to ensure that 
amounts brought, because of the mark-to-market rules in sections 142.3 and 142.5, 
into the taxpayer’s income for the taxpayer’s subsequent taxation year (1.e., the taxa- 
tion year that includes the time of the change of status) do not include gains or losses 
accrued before the beginning of that subsequent taxation year. 


Paragraph 142.6(1)(b) is amended to ensure that this is achieved in connection with 
mark-to-market properties. Amended paragraph 142.6(1)(b) results in the taxpayer 
being deemed to have disposed of, immediately before the end of its particular taxa- 
tion year that ends immediately before the time of the change of status, and for pro- 
ceeds equal to its fair market value at the time of that disposition, a mark-to-market 
property of the taxpayer 


* for the particular taxation year, or 
* for the subsequent taxation year. 


(c) where the taxpayer ceases to be a financial institution, the 
taxpayer shall be deemed to have disposed, immediately before 
the end of its taxation year that ends immediately before the par- 
ticular time, of each property held by the taxpayer that is a spec- 
ified debt obligation (other than a mark-to-market property of 
the taxpayer for the year), for proceeds equal to its fair market 
value at the time of disposition; and 
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(d) the taxpayer shall be deemed to have reacquired, at the end 
of the taxation year referred to in paragraph (b) or (c), each pro- 
perty deemed by that paragraph to have been disposed of by the 
taxpayer, at a cost equal to the proceeds of disposition of the 


property. 


d 


iH 


cost equal to the proceeds of disposition of the property. 
Consequential to the amendments to paragraph 142.6(1)(b), paragrap 


: 42.6(1)(d) is 
amended to provide that the taxpayer is deemed to have reacquired, at the end of its 
taxation year that ends immediately before the time of the change of status, each 


prope: 


leemed by paragraph 142.6(1)(b) or (c) to have been disposed of by the 
taxpayer, _ 


| a cost equal to the proceeds of disposition of the property. 


Related Provisions: 54“superficial loss”(c) — Superficial loss rule does not apply to 
disposition under 142.6(1)(b); 87(2)(g.2) — Application of rule to predecessor corpora- 
tion on amalgamation; 112(5.6)(a)(ii) — Stop-loss _ rules inapplicable; 
142.4(5)(b) (iii) — Gain or loss not amortized; 142.5(8)(b)(ii) — First deemed disposi- 
tion of debt obligation; 142.6(2) — Acquisition date under 142.6(1) to be ignored. 
History: Subpara. 142.6(1)(a)(i) amended by 1999, c. 22, s. 58, applicable after 1997. 
It formerly read: 


(i) the taxation year of the taxpayer that would otherwise have included the par- 
ticular time shall be deemed to have ended immediately before that time and a 
new taxation year of the taxpayer shall be deemed to have begun at that time, 
and 


Subsecs. 142.6(8) to (10) added by 1998, c. 19, s. 167, applicable to 1993 et seq. 


S. 142.6 added by 1995, c. 21, s. 58; subsec. 142.6(1) applicable after February 22, 
1994; subsecs. 142.6(2) to (6) applicable to taxation years that end after February 22, 
1994; and subsec. 142.6(7) applicable to dispositions occurring after October 30, 1994, 
except the disposition of a debt obligation before July 1995 where 


(a) the disposition is part of a series of transactions or events that began before 
October 31, 1994; 


(b) as part of the series of transactions or events, the taxpayer who acquired the 
debt obligation disposed of property before October 31, 1994; and 


(c) it is reasonable to consider that one of the main reasons for the acquisition of 
the debt obligation by the taxpayer was to obtain a deduction because, as a conse: 
quence of the disposition referred to in paragraph (b), 

(i) an amount was included in the taxpayer’s income for any taxation year, or 


(ii) an amount was subtracted from a balance of undeducted outlays, expenses 
or other amounts of the taxpayer and the subtracted amount exceeded the por- 
tion, if any, of the balance that could reasonably be considered to be in respect 
of the property. 


(1.1) Ceasing to use property in Canadian business — If at 
a particular time in a taxation year a taxpayer that is a non-resident 
financial institution (other than a life insurance corporation) ceases 
to use, in connection with a business or part of a business carried on 
by the taxpayer in Canada immediately before the particular time, a 
property that is a mark-to-market property of the taxpayer for the 
year or a specified debt obligation, but that is not a property that 
was disposed of by the taxpayer at the particular time, 


(a) the taxpayer is deemed 


(i) to have disposed of the property immediately before the 
time that was immediately before the particular time for pro- 
ceeds equal to its fair market value at the time of disposition 
and to have received those proceeds at the time of disposition 
in the course of carrying on the business or the part of the 
business, as the case may be, and 


(ii) to have reacquired the property at the particular time at a 
cost equal to those proceeds; and 
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(b) in determining the consequences of the disposition in subpar- 
agraph (a)(i), subsection 142.4(11) does not apply to any pay- 
ment received by the taxpayer after the particular time. 

Related Provisions; 10(12) — Parallel rule for inventory; 14(14) — Parallel rule for 


eligible capital property; 142.6(1.3) — Specified debt obligation market to market; 
142.6(2) — No effect on determination of when share acquired. 


History: Subsec. 142.6(1.1) added by 2001, c. 17, s. 137, applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 


(1.2) Beginning to use property in a Canadian business — 


If at a particular time a taxpayer that is a non-resident financial in-— 


stitution (other than a life insurance corporation) begins to use, in 
connection with a business or part of a business carried on by the 
taxpayer in Canada, a property that is a mark-to-market property of 
the taxpayer for the year that includes the particular time or a speci- 
fied debt obligation, but that is not a property that was acquired by 
the taxpayer at the particular time, the taxpayer is deemed 


(a) to have disposed of the property immediately before the time 
that was immediately before the particular time for proceeds 
equal to its fair market value at the time of disposition; and 


(b) to have reacquired the property at the particular time at a cost 
equal to those proceeds. 
Related Provisions: 10(14) — Parallel rule for inventory; 14(15) — Parallel rule for 


eligible capital property; 142.6(2)—-No. effect on determination of when share 
acquired. 


History: Subsec. 142.6(1.2) added by 2001, c. 17, s. 137, applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 


(1.3) Specified debt obligation marked to market — In ap- 
plying subsection (1.1) to a taxpayer in respect of a property in a 
taxation year, 


(a) the definition “mark-to-market property” in_ subsection 
142.2(1) shall be applied as if the year ended immediately 
before the particular time referred to in subsection (1.1); and- 


(b) if the taxpayer does not have financial statements for the pe- 
riod ending immediately before the particular time referred to in 
subsection (1:1), references in the definition to financial state- 
ments for the year shall be read as references to the financial 
statements that it is reasonable to expect would have been pre- 


pared if the year had ended immediately before the particular 


time. 


History: Subsec., 142.6(1.3) added by 2001, c. 17,.s. 137, applicable after June 27, 
1999 in respect of an authorized foreign bank, and after August 8, 2000 in any other 
case. 


(1.4) Change in status—prescribed payment. card 
corporation share — If, at any particular time in a taxation year 
of a taxpayer that is a financial institution for the taxation year, a 
property becomes a mark-to-market property of the taxpayer for the 
taxation year because it ceased, at the particular time, to be a pre- 
scribed payment card corporation share of the taxpayer, 


(a) the taxpayer is deemed 


(i) to have disposed of the property immediately before the 
particular time for proceeds of disposition equal to its fair 
market value immediately before the particular time, and 


(ii) to have acquired the property, at the particular time, at a 
cost equal to those proceeds; and 


(b) subsection 142.5(1) does not apply to the disposition under 
subparagraph (a)(i). 
Related Provisions: 142.6(2) — Rule does not affect determination of when tax- 
payer acquired share. 
History: Subsec. 142.6(1.4) added by 2009, c. 2, subsec. 49(1), applicable to taxation 
years that end after February 22, 1994. 


Regulations: 9002.1 (prescribed payment.card corporation share). 


(1.5) Change in status — prescribed securities exchange 
investment — If, at any particular time in a taxation year of a tax- 
payer that is:a financial institution for the taxation year, a property 
becomes a mark-to-market property ‘of the taxpayer for the taxation 
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year because it ceased, at the particular time, to be a prescribed se- 
curities exchange investment of the taxpayer, 


(a) the taxpayer is deemed 


(i) to have disposed of the property immediately before the 
particular time for proceeds of disposition equal to its fair 
market value immediately before the particular time, and 


(ii) to have acquired the property, at the particular time, at a 
cost equal to those proceeds; and 


(b) subsection 142.5(1) does not apply to the disposition, under 
subparagraph (a)(i). 
Related Provisions: 142.6(2) — Rule does not affect determination of when tax- 
payer acquired share. 


History: Subsec. 142.6(1.5) added by 2009, c. 2, subsec. 49(1), applicable to taxation 
years that ‘begin after 1998. - 


Regulations: 9002.2 (prescribed securities Sich inge investment). 


(1.6) Change in status — significant interest — If, at the end 
of a particular taxation year of a taxpayer that is a financial institu- 
tion for the taxation year, the taxpayer holds a share of the capital 
stock of a corporation, the taxpayer has a significant interest in that 
corporation at any time in the particular taxation year and the share 
is mark-to-market property of the taxpayer for the immediately fol- 
lowing taxation year, the taxpayer is deemed to: have, 


(a) disposed of the share immediately before the end of the par- 
ticular taxation year for proceeds of disposition equal to. the fair 
market value, at that.time, of the share; and 


(b) acquired the share at the end of the particular taxation year at 
a cost,equal to. those proceeds. 
Related Provisions: 1'42.2(2), (3) — Significant interest; 142:6(2) — Rule does not 


affect determination of when taxpayer acquired share; 152(6.2) — Extended reassess- 
ment period. 


History: Subsec. 142.6(1.6) added by 2009, c, 2, subsec. 49(1), applicable to taxation 
years that begin after September 2006. 


(2) Deemed disposition not applicable — For the purposes of 
this Act, the determination of when a taxpayer acquired a share 
shall be made without regard to a disposition or acquisition that oc- 
curred because of subsection 142.5(2) or subsection (1), (1.1), (1.2), ~ 
(1.4), (1.5) or (1.6). 

History: Subsec. 142.6(2) amended to substitute “(1.1), (1.2), (1.4), (1.5), or (1.6)” for 


“(1.1) or (1.2)” by 2009, c. 2, subsec. 49(2), apehcaes to taxation years that begin after 
September 2006. 


Subsec. 142.6(2) amended by 2001, c. 17, s. 137, applicable after June 27, 1999 in 
respect of an authorized foreign bank, and after August 8, 2000 in any other case. The 
subsec. formerly read: 


(2) For the purposes of this Act, the determination of when a taxpayer acquired a 
share shall be made without regard to a disposition or acquisition that occurred 
because of subsection (1) or 142.5(2). 


(3) Property not inventory — Where a taxpayer is a financial 
institution in a taxation year, inventory of the taxpayer in the year 
does not include property that is 


(a) a specified debt obligation (other than a mark-to-market pro- 
perty for the year); or 


(b) where the year begins after October 1994, a mark-to-market 
property for the year. 
Related Provisions: 66.3(1)(a)(ii) —Rule in 142.6(3) overrides rule for certain 


exploration and development shares; 142.6(4) — Property that was inventory before 
introduction of new rules. 


(4) Property that ceases to be inventory — Where a taxpayer 
that was a financial institution in its particular taxation year that 
includes February 23, 1994 held, on that day, a specified debt obli- 
gation (other than a mark-to-market property for the year) that was 
inventory of the taxpayer at the end of its preceding taxation year, 


(a) the taxpayer shall be deemed to have disposed of the pro- 
perty at the beginning of the particular year for proceeds equal 
to 


(i) where subparagraph (ii) does not apply, the amount at 
which ‘the property was valued at the end of the preceding 
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taxation year for the purpose of computing the taxpayer’s in- 
come for the year, and 


(i1) where the taxpayer is a bank and the property is pre- 
scribed property for the particular year, the cost of the pro- 
perty to the taxpayer (determined without reference to para- 
graph (b)); 
(b) for the purpose. of determining the taxpayer’s profit or loss 
from the disposition, the cost of the property to the taxpayer 
shall be deemed to be the amount referred to in subparagraph 
(a)(i); and 


(c) the taxpayer shall be deemed to have reacquired the property, 
immediately after the beginning of the particular year, at a cost 
equal to the proceeds of disposition of the property. 


(5) Debt obligations acquired in rollover transactions — 
Where, 


(a) on February 23, 1994, a financial institution that is a corpora- 
tion held a specified debt obligation (other than a mark-to-mar- 
ket property for the taxation year that includes that day) that was 
at any particular time before that day held by another corpora- 
tion, and 


(b) between the particular time and February 23, 1994, the only 
transactions affecting the ownership of the property were rol- 
lover transactions, 


the financial institution shall be deemed, in respect of that obliga- 
tion, to be the same corporation as, and a continuation of, the other 
corporation. 

Related Provisions: 87(2)(e), (e.2) — Rule overrides normal rules on amalgama- 
tion; 87(2)(e.3) — Continuity of corporation on amalgamation; 138(11.5)(k.1) — Con- 
tinuity of corporation on rollover of insurance business by non-resident; 142.6(6) — 
Rollover transaction. 


(6) Definition of “rollover transaction” — For the purpose of 
subsection (5), “rollover transaction” means a transaction to which 
subsection 87(2), 88(1) or 138(11.5) or (11.94) applies, other than a 
transaction to which paragraph 138(11.5)(e) requires the provisions 
of subsection 85(1) to be applied. 


(7) Superficial loss rule not applicable — Subsection 18(13) 
does not apply to the disposition of a property by a taxpayer after 
October 30, 1994 where 


(a) the taxpayer is a financial institution when the disposition 
occurs and the property is a specified debt obligation or a mark- 
to-market property for the taxation year in which the disposition 
occurs; or 


(b) the disposition occurs because of paragraph (1)(b). 


(8) Accrued capital gains and losses election — Where a 
taxpayer that is a financial institution in its first taxation year that 
ends after February 22, 1994 so elects by notifying the Minister in 
writing before July 1998 or within 90 days after the day on which a 
notice of assessment of tax payable under this Part for the year, no- 
tification that no tax is payable under this Part for the year or notifi- 
cation that an election made by the taxpayer under this subsection is 
deemed by subsection (9) or (10) not to have been made is mailed 
to the taxpayer, 


(a) each property of the taxpayer 


(1) that was a capital property (other than a depreciable pro- 
perty) of the taxpayer at the end of the taxpayer’s last taxa- 
tion year that ended before February 23, 1994, 


(ii) that was a mark-to-market property for, or a specified 
debt obligation in, the taxpayer’s first taxation year that be- 
gins after that time, 


(iii) that had a fair market value at that time greater than its 
adjusted cost base to the taxpayer at that time, and 


(iv) that is designated by the taxpayer in the election 


is deemed to have been disposed of by the taxpayer at that time 
for proceeds of disposition equal to, and to have been reacquired 
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by the taxpayer immediately after that time at a cost equal to, the 
lesser of 


(v) the fair market value of the property at that time, and 


(vi) the greater of the adjusted cost base to the taxpayer of 
the property immediately before that time and the amount 
designated by the taxpayer in the election in respect of the 
property; 

(b) each property of the taxpayer 


- (i) that was a capital property (other than a'depreciable pro- 
perty) of the taxpayer at the end of the taxpayer’s last taxa- 
tion year that ended before February 23, 1994, 


(ii) that was not a mark-to-market property for, or a specified 
debt obligation in, the taxpayer’s first taxation year that be- 
gins after that time, 


(iii) that had an adjusted cost base to the taxpayer at that time 
greater than its fair market value at that time, and 


(iv) that is designated by the taxpayer in the election 


is deemed to have been disposed of by the taxpayer at that time 
for proceeds of disposition equal to, and to have been reacquired 
by the taxpayer immediately after that time at a cost equal to, the 
greater of 


(v) the fair market value of the property at that time, and 


(vi) the lesser of the adjusted cost base to the taxpayer of the 
property immediately before that time and the amount desig- 
nated by the taxpayer in the election in respect of the pro- 
perty; and 


(c) notwithstanding subsections 152(4) to (5), such assessment 
of the taxpayer’s tax payable under this Act for the taxpayer’s 
last taxation year that ended before February 23, 1994 shall be 
made as is necessary to take the election into account. 


Related Provisions: 142.6(9) — Accrued capital gains election limit; 142.6(10) — 
Accrued capital losses election limit. 


History: Subsec. 142.6(8) added by 1998, c. 19, s. 167, applicable to 1993 et seq. 


(9) Accrued capital gains election limit — Where a taxpayer 
has made an election under subsection (8) in which a property was 
designated under subparagraph (8)(a)(iv), the election is deemed 
not to have been made where 


(a) the amount that would be the taxpayer’s taxable capital gains 
from dispositions of property for the taxpayer’s last taxation 
year that ended before February 23, 1994 if this subsection and 
subsection (10) did not apply 


exceeds the total of 


(b) the amount that would be the taxpayer’s allowable capital 
losses for the year from dispositions of property if this subsec- 
tion and subsection (10) did not apply, 


(c) the maximum amount that would have been deductible in 
computing the taxpayer’s taxable income for the year in respect 
of the taxpayer’s net capital losses for preceding taxation years 
if there were sufficient taxable capital gains for the year from 
dispositions of property, and 


(d) the amount, if any, by which 


(i) the amount that would be the taxpayer’s taxable capital 
gains for the taxpayer’s last taxation year that.ended before 
February 23, 1994 from dispositions of property if no elec- 
tion were made under subsection (8) 


exceeds the total of 


(i) the amount that would be the taxpayer’s allowable capital 
losses for the year from dispositions of property if no elec- 
tion were made under subsection (8), and 


(iii) the maximum amount that would have been deductible 
in computing the taxpayer’s taxable income for the year in 
respect of the taxpayer’s net capital losses for preceding tax- 
ation years if no election were made under subsection (8). 
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History: Subsec. 142.6(9) added by 1998, c. 19, s. 167, applicable to 1993 et seq. 


(10) Accrued capital losses election limit — Where a tax- 
payer has made an election under subsection (8) in which a property 
was designated under subparagraph (8)(b)(iv),: the election is 
deemed not to have been made where f) 


(a) the total of the amounts determined under paragraphs (9)(b) 


and (c) in respect of the taxpayer exceeds the amount deter- 
mined under paragraph (9)(a) in respect of the taxpayer; or 
(b) the total of all amounts each of which would, if this subsec- 
tion did not apply, be the taxpayer’s allowable capital loss for 
the taxpayer’s last taxation year that ended before February 23, 
1994 from the disposition of a property deemed to have been 
disposed of under paragraph (8)(b) exceeds the total of all 
amounts each of which is the taxpayer’s taxable capital gain for 
the year from the disposition of a property deemed to have been 
disposed of under paragraph (8)(a). 
History: Subsec. 142.6(10) added by 1998, c. 19, s. 167, applicable to 1993 et seq. 
History [s. 142.6]: S. 142.6 added by 1995, c. 21, s. 58; subsec. 142.6(1) applicable 
after February 22, 1994; subsecs. 142.6(2) to (6) applicable to taxation years that end 


after February 22, 1994; and subsec. 142.6(7) applicable to dispositions occurring after 
October 30, 1994, except the disposition of a debt obligation before July 1995 where 


(a) the disposition is part of a series of transactions or events that began before 
October 31, 1994; : 


(b) as part of the series of transactions or events, the taxpayer who acquired the 
debt obligation disposed of property before October 31, 1994; and 


(c) it is reasonable to consider that one of the main reasons for the acquisition of 
the debt obligation by the taxpayer was to obtain a deduction because, as a conse- 
quence of the disposition referred to in paragraph (b), 
(i) an amount was included in the taxpayer’s income for any taxation year, or 
(ii) an amount was subtracted from a balance of undeducted outlays, expenses 
or other amounts of the taxpayer and the subtracted amount exceeded the por- 
tion, if any, of the balance that could reasonably be considered to be in respect 
of the property. 
Definitions [s. 142.6]: “adjusted cost base” —54, 248(1); “allowable capital 
loss” — 38(b), 248(1); “amount”, “assessment”, “authorized foreign bank” — 248(1); 
“bank” — 248(1); “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); 
“capital property” —54, 248(1); “corporation” — 248(1), Interpretation Act 35(1); 
“disposition” — 248(1);  “filing-due date” — 248(1); “financial. institution” — 
142.2(1); “fiscal period” — 249.1; “inventory”, “life insurance corporation” — 248(1), 
“mark-to-market property” — 142.2(1); “Minister” — 248(1); “net capital loss” — 
111(8), 248(1); “non-resident”, “prescribed”, “property” — 248(1); “rollover transac- 
tion’? — 142.6(6); “share” — 248(1); “significant interest” — 142.2(2),' (3);. “specified 
debt obligation” — 142.2(1); “taxable capital gain” — 38(a), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 


Conversion of Foreign Bank Affiliate to Branch 


142.7 (1) Definitions — The definitions in this subsection apply 
in this section. 


“Canadian affiliate” of an entrant bank at any particular time 
means a Canadian corporation that was, immediately before the par- 
ticular time, affiliated with the entrant bank and that was, at all 
times during the period that began on February 11, 1999 and ended 
immediately before the particular time, 


(a) affiliated with either 
(i) the entrant bank, or 
(ii) a foreign bank (within the meaning assigned by section 2 
of the Bank Act) that is affiliated with the entrant bank at the 
particular time; and 

(b) either 
(i) a bank, 
(ii) a corporation authorized under the Trust and Loan Com- 


panies Act to carry on the business of offering to the public 
its services as trustee, or 
(iii) a corporation of which the principal activity in Canada 


consists of any of the activities. referred to in subparagraphs 
518(3)(a)(i) to (v) of the Bank Act and in which the entrant 


49 Sic. Should be “paragraph” — ed. 
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bank or a non-resident person affiliated with the entrant bank 
holds shares under the authority, directly or indirectly, of an 
order issued by the Minister of Finance or the Governor in 
Council under subsection 521(1), of that Act. 


Related Provisions: 142.7(2)(a) — Effect of qualifying foreign merger. 


“eligible property” of a Canadian. affiliate at any time means a 
property described in any of paragraphs 85(1.1)(a) to (g.1) that is, 
immediately before that time, used or held by ‘it in carrying on its 
business in Canada. 


“entrant bank” means a.non-resident corporation that is, or, has 
applied to the Superintendent of Financial Institutions to become, 
an authorized foreign bank. 


“qualifying foreign merger” means a merger or combination of 
two or more corporations that would be a “foreign merger” within 
the meaning assigned by subsection 87(8.1) if that subsection were 
read without reference to the words “and otherwise than as a result 
of the distribution of property to one corporation on the winding-up 
of another. corporation. ; 


(2) Qualifying foreign merger — Where an entrant bank was 
formed as the result of a qualifying foreign merger, after February 
11, 1999, of two or more corporations (referred to in this subsection 
as “predecessors”’), and at the time immediately before the merger, 
there were one or more Canadian corporations (referred to in this 
subsection as “predecessor affiliates”), each of which at that time 
would have been a Canadian affiliate of a predecessor if the prede- 
cessor were an entrant bank at that time, 


(a) for the purpose of the definition “Canadian affiliate” in sub- 
section (1), 


(i) each predecessor affiliate is deemed to have been affili- 
ated with the entrant bank throughout the period that began 
on February 11, 1999 and ended at the time of the merger, 


(ii) the expression “entrant bank” in subparagraph (b)(ili) of 
the definition is deemed to include a predecessor, and 


(iii) if two or more of the predecessor affiliates are amalga- 
mated or merged at any time after February 11, 1999 to form 
a new corporation, the new corporation is deemed to have 
been affiliated with the entrant bank throughout the period 
that began on February 11, 1999 and ended at the time of the 
amalgamation or merger of the predecessor affiliates; and 


(b) if at least one of the predecessors complied with the terms of 
subsection?? (11)(a), the entrant bank is deemed to have com- 
plied. with those terms. 


(3) Branch-establishment rollover — If a Canadian affiliate of 
an entrant bank transfers an eligible property to the entrant bank, 
the entrant bank begins immediately after the transfer to use or hold 
the transferred: property in its Canadian banking business and the 
Canadian affiliate and the entrant bank jointly elect, in accordance 
with subsection (11), to have this subsection apply in respect of the 
transfer, subsections 85(1) (other than paragraph (e.2)), (1.1), (1.4) 
and (5) apply, with any modifications that the circumstances re- 
quire, in respect of the transfer, except that the portion of subsection 
85(1) before paragraph (a) shall be read as follows: 


“85. (1) Where a taxpayer that is a Canadian affiliate of an 
entrant bank (within the meanings assigned by subsection 
142.7(1)) has, ina taxation year, disposed of any of the tax- 
payer’s property to the entrant bank (referred to in this subsec- 
tion as the “corporation”), if the taxpayer and the corporation 
have jointly elected under subsection 142.7(3), the following 
rules apply:”. 
Related Provisions: 142.7(4) — Deemed fair market value; 142.7(5) — Transfers of 
specified debt obligations; 142.7(11) — Requirements for election; 142.7(13) — Stop- 
loss rule on windup of affiliate; Reg. 5301(8) — Effect of transfer on instalment base 
of transferee. 
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(4) Deemed fair market value — If a Canadian affiliate of an 
entrant bank and the entrant bank make an election under subsec- 
tion (3) in respect of a transfer of property by the Canadian affiliate 
to the entrant bank, for the purposes of subsections 15(1), 52(2), 
69(1), (4) and (5), 246(1) and 247(2) in respect of the transfer, the 
fair market value of the property is deemed to be the amount agreed 
by the Canadian affiliate and the entrant bank in their election. 


(5) Specified debt obligations — If a Canadian affiliate of an 
entrant bank transfers a specified debt obligation to the entrant bank 
in a transaction in respect of which an election is made under sub- 
section (3), the Canadian affiliate is a financial institution in its tax- 
ation year in which the transfer is made, and the amount that the 
Canadian affiliate and the entrant bank agree on in their election in 
respect of the obligation is equal to the tax basis of the obligation 
within the meaning assigned by subsection 142.4(1), the entrant 
bank is deemed, in respect of the obligation, for the purposes of 
sections 142.2 to 142.4 and 142.6, to be the same corporation as, 
and a continuation of, the Canadian affiliate. 


(6) Mark-to-market property — If a Canadian affiliate of an en- 
trant bank described in paragraph (11)(a) transfers at any time 
within the period described in paragraph (11)(c) to the entrant bank 
a property that is, for the Canadian affiliate’s taxation year in which 
the property is transferred, a mark-to-market property of the Cana- 
dian affiliate, 


(a) for the purposes of subsections 112(5) to (5.21) and (5.4), the 
definition “mark-to-market property” in subsection 142.2(1) and 
subsection 142.5(9), the entrant bank is deemed, in respect of 
the property, to be the same corporation as and a continuation 
of, the Canadian affiliate; and 


(b) for the purpose of applying subsection 142.5(2) in respect of 
the property, the Canadian affiliate’s taxation year in which the 
property is transferred is deemed to have ended immediately 
before the time the property was transferred. 


Related Provisions: 87(2)(e.5) — Parallel rule on amalgamations. 


(7) Reserves — If 
(a) at a particular time, 


(i) a Canadian affiliate of an entrant bank transfers to the en- 
trant bank property that is a loan or lending asset, or a right 
to receive an unpaid amount in respect of a disposition before 
the particular time of property by the affiliate, or 


(ii) the entrant bank assumes an obligation of the Canadian 
affiliate that is an instrument or commitment described in 
paragraph 20(1)(1.1) or an obligation in respect of goods, ser- 
vices, lands or chattels described in subparagraph 
20(1)(m)(i), (ii) or (iii), 


Proposed Amendment — 142.7(7)(a)(ii) 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
223(1), will amend subpara. 142.7(7)(a)(ii) by substituting “land, or chattels or mova- 
ble property,” for “lands or chattels”, to come into force on Royal Assent. 


Technical Notes (July 2010): Sce under 12(4). 


(b) the property is transferred or the obligation is assumed for an 
amount equal to its fair market value at the particular time, 


(c) the entrant bank begins immediately after the particular time 
to use or hold the property or owe the obligation in its Canadian 
banking business, and 


(d) the Canadian affiliate and the entrant bank jointly elect in 
accordance with subsection (11) to have this subsection apply in 
respect of the transfer or assumption, 


then 


(€) in applying paragraphs 20(1)(1), (1.1), (m), (n) and (p) in re- 
spect of the obligation or property, the taxation year of the affili- 
ate that would, but for this paragraph, include the particular time 
is deemed to end immediately before the particular time, and 
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(f) in computing the income of the Canadian affiliate and the 


entrant bank for taxation years that end on or after the particular | 


time, 
(i) any amount deducted under paragraph 20(1)(1), (1.1), (m) 
or (n) by the Canadian affiliate in respect of the property or 
obligation in computing its income for its taxation year that 
ended immediately before the particular time, or under para- 
graph 20(1)(p) in computing its income for that year or for a 
preceding taxation year (to the extent that the amount has not 
been included in the affiliate’s income under paragraph 
12(1)G)), is deemed to have been so deducted by the entrant 
bank in computing its income for its last taxation year that 
ended before the particular time and not to, have been de- 
ducted by the Canadian affiliate, 
(ii) in applying paragraph 20(1)(m), an amount in respect of 
the goods, services, land or chattels that was included under 
paragraph 12(1)(a) in computing the Canadian affiliate’s in- 
come from a business is deemed to have been so included in 
computing the entrant bank’s income from its Canadian 
banking business for a preceding taxation year, 
__ Proposed Amendment — 142.7(7)(f)(ii) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec, 


223(2), will amend subpara. 142.7(7)(f)(ii) by substituting “land, chattels or ble 
property,” for “land or chattels”, to come into force on Royal Assent. — 


Technical Notes (July 2010): See under 12(4). 


(iii) in applying paragraph 20(1)(n) in respect of a property 
described in subparagraph (a)(i) and paragraphs (b), (c) and 
(d) sold by the Canadian affiliate in the course of a business, 
the property is deemed to have been disposed of by the en- 
trant bank (and not by the Canadian affiliate) at the time it 
was disposed of by the Canadian affiliate, and the amount in 
respect of the sale that was included in computing the Cana- 
dian affiliate’s income from a business is deemed to have 
been included in computing the entrant bank’s income from 
its Canadian banking business for its taxation year that in- 
cludes the time at which the property was so disposed of, and 


(iv) in applying paragraph 40(1)(a) or 44(1)(e) in respect of a 
property described in subparagraph (a)(i) and paragraphs (b), 
(c) and (d) disposed of by the Canadian affiliate, the property 
is deemed to have been disposed of by the entrant bank (and 
not by the Canadian affiliate) at the time it was disposed of 
by the Canadian affiliate, the amount determined under sub- 
paragraph 40(1)(a)(i) or 44(1)(e)@) in respect of the Cana- 
dian affiliate is deemed to be the amount determined under 
that subparagraph in respect of the entrant bank, and any 
amount claimed by the Canadian affiliate under subpara- 
graph 40(1)(a)(iii) or 44(1)(e)(iii) in computing its gain from 
the disposition of the property for its last taxation year that 
ended before the particular time is deemed to have been so 
claimed by the entrant bank for its last taxation year that en- 
ded before the particular time. 


Related Provisions: 142.7(11) — Requirements for election. 


(8) Assumption of debt obligation — If a Canadian affiliate of 
an entrant bank described in paragraph (11)(a) transfers at any time 
within the period described in paragraph (11)(c) property to the en- 
trant bank, and any part of the consideration for the transfer is the 
assumption by the entrant bank in respect of its Canadian banking 
business of a debt obligation of the Canadian affiliate; 


(a) where the Canadian affiliate and the entrant bank jointly 
elect in accordance with subsection (11) to have. this paragraph 
apply, 
(i) both 
(A) the value of that part of the consideration for the 
transfer of the property, and . 


(B) for the purpose of determining the consequences of 
the assumption of the obligation and any subsequent set- 
tlement or extinguishment of it, the value of the consider- 
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ation given to the entrant bank for the assumption of the 
obligation, 


are deemed to be an amount (in this paragraph referred to as 
the “assumption amount”) equal to the amount outstanding 
on account of the principal amount of the obligation at that 
time, and 


(ii) the assumption amount shall not be considered a term of 
the transaction that differs from that which would have been 
made between persons dealing at arm’s length solely because 

it is not equal to the fair market value of the obligation at that 


S. 142.7(11)(a) 


(b) where the obligation is denominated in a foreign currency, 
and the Canadian affiliate and the entrant bank jointly elect in 
accordance with subsection (11) to have this paragraph apply, 


(i) the amount of any income, loss, capital gain or capital loss 
in respect of the obligation due to the fluctuation in the value 
of the foreign currency relative to Canadian currency realized 
by 
(A) the Canadian affiliate on the assumption of the obli- 
gation is deemed to be nil, and 


(B) the entrant bank on the settlement or extinguishment 
of the obligation shall be determined based on the amount 
of the obligation in Canadian currency at the time it be- 
came an obligation of the Canadian affiliate, and 


(ii) for the purpose of an election made in respect of the obli- 
gation. under paragraph (a), the amount outstanding on ac- 
count of the principal amount of the obligation at that time is 
the total of all amounts each of which is an.amount that was 
advanced to the Canadian affiliate on account of principal, 
that remains outstanding at that time, and that is determined 
using the exchange rate that applied between the foreign cur- 
rency and Canadian currency at the time of the advance; and 
(c) for the purpose of applying paragraphs 20(1)(e) and (f) in 
respect of the debt obligation, the obligation is deemed not to 
have ‘been settled or extinguished by virtue of its assumption by 
the entrant bank and the entrant bank is deemed to be the same 
corporation as, and a continuation of, the Canadian affiliate. 
Related. Provisions: « 142.7(11) — Requirements , for . election; 261(2)(b) — 
142.7(8)(b) overrides general currency conversion rules; 261(5)(c) — Functional cur- 
rency reporting; 261(5)(f)() — Functional currency reporting — meaning of “Cana- 
dian currency”. 


(9) Branch-establishment dividend — Notwithstanding any 
other provision of this Act, the rules in subsection (10) apply. if 


(a) a dividend is paid by a Canadian affiliate of an entrant bank 
to the entrant bank or to a person that is affiliated with the Cana- 
dian affiliate and that is resident in the country in which the en- 
trant bank is resident, or 


(b) a dividend is deemed to be paid for the purposes of this Part 
or Part XIII (other than by paragraph 214(3)(a)) as a result of a 
transfer of property from the Canadian affiliate to such a person, 


and. the Canadian affiliate and the entrant bank jointly elect in ac- 
cordance with subsection (11) to have subsection (10) apply in re- 
spect of the dividend. 


(10) Treatment of dividend — If the conditions in subsection (9) 
are met, 


(a) the dividend is deemed (except for the purposes of subsec- 
tions 112(3) to (7)) not.to be a.taxable dividend; and 


(b) there is added to the amount otherwise determined under par- 
agraph 219(1)(g) in respect of the entrant bank for its first taxa- 
tion. year that ends after the time. at which the dividend is paid, 
the amount of the dividend less, where the dividend is paid. by 
means of, or arises as a result of, a transfer of eligible property 
in respect of which the Canadian affiliate and the entrant bank 
have jointly elected under subsection (3), the amount by which 
the fair market value of the property transferred exceeds the 
amount the Canadian affiliate and the entrant bank have agreed 
on in their election. 
Related Provisions: 142.7(11) — Requirements for election. 


(11) Elections — An election under subsection (3) or (7), para- 

graph (8)(a) or (b). or subsection (10), (12) or (14) is valid only if 
(a) the entrant bank by which the election is made has, on or 
before the day that is 6 months after the day on which the Jn- 
come. Tax. Amendments Act, 2000 [2001, c. 17] receives royal 
assent [June 14, 2001], complied with paragraphs 1.1(b) and (c) 
of the “Guide to Foreign Bank Branching” in respect of the es- 
tablishment and commencement of business of a foreign bank 
branch in Canada issued by the Office of the Superintendent of 
Financial Institutions, as it read on December 31, 2000; 
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(b) the election is made in prescribed form on or before the ear- 
lier of the filing-due date of the Canadian affiliate and the filing- 
due date of the entrant bank, for the taxation year that includes 
the time at which 


(i) in the case of an election under subsection (3) or (7), para- 
graph (8)(a) or (b) or subsection (10), the dividend, transfer 
or assumption to which the election relates is paid, made or 
effected, or 


(ii) in the case of an election under subsection (12), the disso- 
lution order was granted or the winding up commenced; and 


(c) in the case of an election under subsection (3) or (7), para- 
graph (8)(a) or (b) or subsection (10), the dividend, transfer or 
assumption to which the election relates is paid, made or ef- 
fected within the period that 
(i) begins on the day on which the Superintendent makes an 
order in respect of the entrant bank under subsection 534(1) 
of the Bank Act, and 
(ii) ends on the later of 
(A) the earlier of 
(I) the day that is one year after the day referred to 
subparagraph (i), and 
(II) the day that is three years after the day on which 
the Income Tax Amendments Act, 2000 [2001, c. 17] 
receives royal assent [June 14, 2001], and 
(B) the day that is one year after the day on which the 
Income Tax Amendments Act, 2000 {2001, c. 17] receives 
royal assent [June 14, 2001]. 


Related Provisions: 142.7(2)(b) — Entrant bank deemed to have complied with 
para. (11)(a) if predecessor did; 142.7(6)— Transfer of mark-to-market property; 
142.7(8) — Assumption of debt obligation. 


(12) Winding-up of Canadian affiliate: losses — If 

(a) within the period described in paragraph (11)(c) in respect of 

the entrant bank, 
(i) the Minister of Finance has issued letters patent under sec- 
tion 342 of the Bank Act or section 347 of the Trust and Loan 
Companies Act dissolving the Canadian affiliate or an order 
under section 345 of the Bank Act or section 350 of the Trust 
and Loan Companies Act approving the Canadian affiliate’ s 
application for dissolution (such letters patent or order being 
referred to in this subsection as the “dissolution order’), or 


(11) the affiliate has been wound up under the terms of the 
corporate law that governs it, 


(b) the entrant bank carries on all or part of the business in Can- 
ada that was formerly carried on by the Canadian affiliate, and 


(c) the Canadian affiliate and the entrant bank jointly elect in 
accordance with subsection (11) to have this section apply 


then in applying section 111 for the purpose of computing the taxa- 
ble income earned’ in Canada of the entrant bank for any taxation 
year that begins after the date of the dissolution order or the com- 
mencement of the winding up, as the case may be, 
(d) subject to paragraphs (e) and (h), the portion of a non-capital 
loss of the Canadian affiliate for a taxation year (in this para- 
graph referred to as the “Canadian affiliate’s loss year”) that can 
reasonably be regarded as being its loss from carrying on a busi- 
ness in Canada (in this paragraph referred to as the “loss busi- 
ness”) or being in respect of a claim made under section 110.5, 
to the extent that it 


(1) was not deducted in computing the taxable income of the 
Canadian affiliate or any other entrant bank for any taxation 
year, and 


(ii) would have been deductible in computing the taxable in- 
come of the Canadian affiliate for any taxation year that be- 
gins after the date of the dissolution order or the commence- 
ment of the winding up, as the case may be, on the 
assumption that it had such a taxation year and that it had 
sufficient income for that year, 
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is deemed, for the taxation year of the entrant bank in which the 


Canadian affiliate’s loss year ended, to be a non-capital loss of | 


the entrant bank from carrying on the loss business (or, in re- 
spect of a claim made under section 110.5, to be a non-capital 
loss of the entrant bank in respect of a claim under subparagraph 
115(1)(a)(vii)) that was not deductible by the entrant bank in 
computing its taxable income earned in Canada for any taxation 
year that began before the date of the dissolution order or the 
commencement of the winding up, as the case may be, 


(e) if at any time control of the Canadian affiliate or entrant bank 
has been acquired by a person or group of persons, no amount in 
respect of the Canadian affiliate’s non-capital loss for a taxation 
year that ends before that time is deductible in computing the 
taxable income earned in Canada of the entrant bank for a par- 
ticular taxation year that ends after that time, except that the por- 
tion of the loss that can reasonably be regarded as the Canadian 
affiliate’s loss from carrying on a business in Canada and, where 
a business was carried on by the Canadian affiliate in Canada in 
the earlier year, the portion of the loss that can reasonably be 
regarded as being in respect of an amount deductible under para- 


graph 110(1)(k) in computing its taxable income for the year are 


deductible only 


(i) if that business is carried on by the Canadian affiliate or 
the entrant bank for profit or with a reasonable expectation of 
profit throughout the particular year, and 


(ii) to the extent of the total of the entrant bank’s income for 
the particular year from that business, and where properties 
were sold, leased, rented or developed or services rendered in 
the course of carrying on that business before that time, from 
any other business substantially all of the income of which 
was derived from the sale, leasing, rental or development, as 
the case may be, of similar properties or the rendering of 
similar services, 


and, for the purpose of this paragraph, where subsection 88(1.1) 
applied to the dissolution of another corporation in respect of 
which the Canadian affiliate was the parent and paragraph 
88(1.1)(e) applied in respect of losses of that other corporation, 
the Canadian affiliate is deemed to be the same corporation as, 
and a continuation of, that other corporation with respect to 
those losses, 


(f) subject to paragraphs (g) and (h), a net capital loss of the 
Canadian affiliate for a taxation year (in this paragraph referred 
to as the “Canadian affiliate’s loss year”) is deemed to be a net 
capital loss of the entrant bank for its taxation year in which the 
Canadian affiliate’s loss year ended to the extent that the loss 


(i) was not deducted in computing the taxable income of the 
Canadian affiliate or any other entrant bank for any taxation 
year, and 


(ii) would have been deductible in computing the taxable in- 
come of the Canadian affiliate for any taxation year begin- 
ning after the date of the dissolution order or the commence- 
ment of the winding-up, as the case may be, on the 
assumption that the Canadian affiliate had such a taxation 
year and that it had sufficient income and taxable capital 
gains for that year, 


(g) if at any time control of the Canadian affiliate or the entrant 
bank has been acquired by a person or group of persons, no 
amount in respect of the Canadian affiliate’s net capital loss for 
a taxation year that ends before that time is deductible in com- 
puting the entrant bank’s taxable income earned in Canada for a 
taxation year that ends after that time, and 


(h) any loss of the Canadian affiliate that would otherwise be 
deemed by paragraph (d) or (f) to be a loss of the entrant bank 
for a particular taxation year that begins after the date of the dis- 
solution order or the commencement of the winding-up, as the 
case may be, is deemed, for the purpose of computing the en- 
trant bank’s taxable income earned in Canada for taxation years 
that begin after that date, to be such a loss of the entrant bank for 
its immediately preceding taxation year and not for the particu- 
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lar year, if the entrant bank so elects in its return of income for 
the particular year. 


Related Provisions: 142.7(1 1) — Requirements for election: 142.7(13) —.Stop-loss 
rule on windup of affiliate; 142.7(14) — Specified debt obligations. 


(13) Winding-up of Canadian affiliate: stop loss — If a Ca- 
nadian affiliate and its entrant bank have at any time made a joint 
election under either of subsection (3) or (12), Bets 


(a) in respect of any transfer of property, directly or indirectly, 
_by the Canadian affiliate to the entrant bank or a person with 
whom the entrant bank does not deal at arm’s length, 


(i) subparagraph 13(21.2)(e)(iii) shall be read without refer- 
ence to clause (E) of that subparagraph, 


(ii) subsection 14(12) shall be read without reference to para- 
graph (g) of that subsection, 


(iii) paragraph 18(15)(b) shall be read without reference to 
subparagraph (iv) of that paragraph, and 


(iv) paragraph 40(3.4)(b) shall be read without reference to 
subparagraph (v) of that paragraph; 
(b) in respect of any property of the Canadian affiliate appropri- 
ated to or for the benefit of the entrant bank or any person with 
whom the entrant bank does not deal at arm’s length, section 
69(5). shall be read. without reference to paragraph (d); and 


(c) for the purposes of applying subsection 13(21.2), 14(12), 
18(15) and 40(3.4) to any property that was disposed of by the 
affiliate, after the dissolution or winding-up of the affiliate, the 
entrant bank is deemed to be the same corporation as, and a con- 
tinuation of, the affiliate. 


Regulations: 9204(2.1) (winding-up into authorized foreign: bank). 


(14) Winding-up of Canadian affiliate: SDOs — If.a Canadian 
affiliate of an entrant bank-and the entrant bank meet the conditions 
set out in paragraphs (12)(a) and (b) and jointly elect in accordance 
with subsection (11) to have this subsection apply, and the Cana- 
dian affiliate has not made an election under this subsection with 
any other entrant bank, the entrant bank is deemed to be the same 
corporation as, and a.continuation of, the Canadian affiliate for, the 
purposes of paragraphs 142.4(4)(c) and (d) in respect of any speci- 
fied debt obligation disposed of by the Canadian affiliate. 

Related Provisions: 142.7(11) — Requirements for election. 


History [S. 142.7]:S. 142.7 added by 2001, c. 17, s. 138, applicable after June 27, 
1999. 


Definitions [s. 142.7]: “affiliated” — 251.1; “amount” — 248(1); “arm’s length” — 
251(1); “authorized foreign bank”, “bank”, “business” — 248(1); “Canada’’ — 255, In- 
terpretation Act 35(1); “Canadian affiliate” —142.7(1); “Canadian banking busi- 
ness” — 248(1); “Canadian corporation” — 89(1), 248(1);. “Canadian currency” — 
261(5)(£)(i); “capital. gain” — 39(1)(a), 248(1); “capital loss’? — 39(1)(b), 248(1); “car- 
rying on a business in Canada” — 253; “commencement” — Interpretation, Act 35(1); 
“corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “eligible pro- 
perty”, “entrant bank” — 142.7(1); “filing-due date” — 248(1); “financial institu- 
tion” — 142.2(1); “foreign currency” — 248(1); “foreign merger” — 87(8.1); “Gover- 
nor’ — Interpretation Act 35(1); “lending asset” — 248(1); “mark-to-market 
property” —142.2(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); 
“movable” — Quebec Civil Code art. 900-907; “net capital loss”, “non-capital loss” — 
111(8), 248(1); “non-resident” — 248(1); “parent” — 88(1.1); “person”, “prescribed”, 
“principal amount”, “property” — 248(1); “qualifying foreign merger” — 142.7(1), 
“resident” — 250: “share”, “shareholder — 248(1); “specified, debt, obligation” — 


142.2(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1);. 


“taxable income”, “taxable income earned in Canada” — 248(1); “taxation year” — 
249; “taxpayer” — 248(1). 


Communal Organizations 


143. (1) Communal [religious] organizations — Where a con- 
gregation, or one or more business agencies of the congregation, 
carries on one or more businesses for purposes that include support- 
ing or sustaining the congregation’s members or the members of 
any other congregation, the following rules apply: 


(a) an inter vivos trust is deemed to be created on the day that is 
the later of 


(i) December 31, 1976, and 
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(ii) the day the congregation came into existence; 


(b) the trust is deemed to have been continuously in, existence 
from the, day determined. under. paragraph. (a), 

(c) the property of the congregation is deemed to be the property 
of the:trust;.d 0! bomech 

(d) the property of each business agency of the congregation in a 


calendar year is deemed 'to be property of the trust throughout 
the portion of the year throughout which the trust exists; 


(e) where the congregation is a corporation, the corporation is 
deemed to be the trustee having control of the trust property; 


(f) where the congregation is not.a corporation, its council, com- 
mittee of leaders, executive committee, administrative commit- 
tee, officers or other group charged with its management are 
deemed to be the trustees having control of ‘the ‘trust property; 


(g) the congregation is deemed’to act and to have always acted 
as agent for the trust in-all matters relating to its:‘businesses and 
other activities; 


(h) each business agency of the congregation in.a calendar. year 
is deemed. to have acted as agent for the trust in all matters in the 
year relating to its businesses and other activities; 


(i) the members of the congregation are deemed to be the benefi- 
ciaries under the trust; 


(j) tax under this Part is payable by the trust on its taxable in- 
come for each taxation. year; 


(k) in computing the income of the trust for any taxation year, 


(i) subject to paragraph (1), no deduction may be made in re- 
spect of salaries, wages or benefits of any kind provided to 
the members: of the congregation, and 


(ii) no deduction may be made under subsection 104(6), ex- 
cept to the extent that any portion of the trust’s income (de- 
termined without reference to that subsection) is allocated to 
‘the members of the congregation in accordance with subsec- 
tion (2); 

(1) for the purpose of applying section 20.01 to the trust, 


» (i) each member of the congregation is deemed’to be a mem- 
ber of the trust’s household, and 


(ii) section 20.01 shall be read without reference to 
paragraphs 20.01(2)(b) and (c) and subsection 20.01(3); and 


(m) where the congregation or one of the business agencies is a 
corporation, section 15.1 shall, except for the purposes’ of 
paragraphs .15.1(2)(a).. and (c) (other than _ subparagraphs 
15.1(2)(c)(i) and (ii)), apply as if this subsection were read with- 
out reference to paragraphs (c), (d), (g) and(h). 
Related Provisions: 108(1)“trust’(c) — S. 143 trust deemed not a trust for certain 
purposes; 127(7) — Investment tax credit of trust; 143(2) — Election re income. 


History: Subséc. 143(1)'amended by 2000, ¢.'19, subsec. 41(1) applicable to 1998 et 
seq. The subsec. formerly read: 


143. (1) Where a congregation 
(a) the members of which live and work: together, 


(b) that does not permit any of its members to own any property in the mem- 
ber’s own right, and cr 


(c) that requires that its members devote their working lives to the activities 
of the congregation 


carries on one or more businesses or has the effective management or control of 
one or more corporations, trusts or other persons (which corporations, trusts and 
other persons are in this section collectively referred to as “business agencies’’) 
that carry on one or more businesses for purposes that include supporting or sus- 
taining its members or the members of any other congregation, an inter vivos 
trust shall be deemed to have been:in existence on December 31, 1976 and con- 
tinuously thereafter and the following rules apply: 


(d) the property of the congregation and the property of all business agencies 
of the congregation shall be deemed to be the property of the inter vivos 
trust, 


(e) where the congregation is a corporation, the corporation shall be deemed 
to be the trustee having control of the trust property, 


(f) where the congregation is not a corporation, its council, committee of 
leaders, executive committee, administrative committee, officers or other 
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group charged with the management of the congregation shall be deemed to 
be the trustees having control of the trust property, 


(g) the congregation and all business agencies of the congregation shall be 
deemed to act and have always acted as agents for the inter vivos trust in all 
matters relating to their business and other activities, ' 


(h) the members of the congregation shall be deemed to be the beneficiaries 
under the trust, 


(i) tax under this Part is payable by. the trust on its taxable income for each 
taxation year, 


(j) in computing the income of the trust for any taxation year, no deduction 
may be made in respect of salaries, wages or benefits of any kind whatever, 
paid to the members of the congregation, and ” 


(k) where the congregation or one of the business agencies is a corporation, 
section 15.1 shall, except for the purposes of paragraphs 15.1(2)(a) and (c) 
(other than subparagraphs 15.1(2)(c)(i) and (ii)), apply as if this subsection 
were read without reference to paragraphs (d) and (g). 


Para. 143(1)(k) added by 1994, c..21, s..67, applicable to 1992 et seq. 
Information Circulars: 78-5R3: Communal organizations. 


(2) Election in respect of income — Where the inter vivos trust 
referred to in subsection (1) in respect of a congregation so elects in 
respect of a taxation year in writing filed with the Minister on or 
before the trust’s filing-due date for the year and all the congrega- 
tion’s participating members are specified in the election in accor- 
dance with subsection (5), the following rules apply: 


(a) for the purposes of subsections 104(6) and (13), the amount 
payable in the year to a particular participating member of the 
congregation out of the income of the trust (determined without 
reference to subsection 104(6)) is the amount determined by the 
formula 


0.8 (A x B/C) + D + (0.2A — E)/F 
where 


A is the taxable income of the trust for the year (determined 
without reference to subsection 104(6) and specified future 
tax consequences for the year), 


B Us 


(i) where the particular member is identified in the elec- 
tion as a person to whom this subparagraph applies (in 
this subsection referred to as a “designated member’’), 1, 
and 


(ii) in any other case, 0.5, 
Cis the total of 


(i) the number of designated members of the congrega- 
tion, and 


(11) '/2 of the number of other participating members of the 
congregation in respect of the year, 


D is the amount, if any, that is specified in the election as an 
additional allocation under this subsection to the particular 
member, 


E is the total of all amounts each of which is an amount speci- 
fied in the election as an additional allocation under this sub- 
section to a participating member of the congregation in re- 
spect of the year, and 


F is the number of participating members of the congregation 
in respect of the year; 


(b) the designated member of each family at the end of the year 
is deemed to have supported the other members of the family 
during the year and the other members of the family are deemed 
to have been wholly dependent on the designated member for 
support during the year; and 


(c) the taxable income for the year of each member of the con- 
gregation shall be computed without reference to subsection 
110(2). 

Related Provisions: 143(3) — Election not binding unless taxes paid; 143(5) — 


Specification of family members; 220(3.2), Reg. 600(b) — Late filing or revocation of 
election; 257 — Formula cannot calculate to less than zero. 
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History: Subsec. 143(2) amended by 2000, c. 19, subsec. 41(1), applicable to 1998 er | 
seq. The subsec. formerly read: 
(2) Election in respect of taxable income — Where the inter vivos trust re- 3 
ferred to in subsection (1) in respect of a congregation so elects in respect of a— 
taxation year, the amount determined under paragraph (a) for that taxation year 
shall be deemed to have been payable by the trust in the year to the beneficiaries. 
thereunder in accordance with the following rules: 
(a) determine the amount that would be the taxable income of the trust for : 
the year if no deductions were made in respect of expenses incurred for the — 
Support, maintenance and satisfaction or personal needs of its members, 
(b) determine the amount that is the quotient obtained when the amount so 
determined is divided by 1'/ times the number of adults who are members of 
the congregation at the end of the year, 
(c) allocate to each family in the congregation at the end of the year the 
amount equal to the product obtained when the amount determined under 
paragraph (b) is multiplied by the number of adults in the family at the end 
of the year, and 
(d) allocate among the families in the congregation at the end of the year in 
such manner as the congregation determines the amount by which the 
amount determined under paragraph (a) exceeds the total of amounts allo- 
cated under paragraph (c) or, if such an allocation is not made and specified 
in the election under this subsection in respect of the year, allocate to each of 
the families in the congregation at the end of the year the amount equal to 
the proportion of the excess that the number of adults in the family at that 
time is of the number of adults in all of the families in the congregation at 
that time, 
and the total of amounts so allocated to a family shall be deemed to be payable in 
the year to, and to be received in the year by, the adult member of the family 
who is specified in the election under this subsection in respect of the year and 
that member of the family shall be deemed to have supported each of the other 
members of the family during that taxation year and the other members of the 
family shall be deemed to have been wholly dependent on that member for sup- 
port during that taxation year. 


Information Circulars: 78-5R3: Communal organizations. 


(3) Refusal to accept election — An election under subsection 
(2) in respect of a congregation for a particular taxation year is not 
binding on the Minister unless all taxes, interest and penalties paya- 
ble under this Part, as a consequence of the application of subsec- 
tion (2) to the congregation for preceding taxation years, are paid at 
or before the end of the particular year. 


History: Subsec. 143(3) amended by 2000, c. 19, subsec. 41(1), applicable to 1998 er 
seq. The subsec. formerly read: 


(3) Idem — An election under subsection (2) in respect of a taxation year is not 
binding on the Minister unless 
(a) the election is made on or before the day on or before which the inter 
vivos trust is required by section 150 to file a return of income for the year; 


(b) all tax, interest and penalties, if any, payable under this Part by adult 
members designated in accordance with subsection (2) have been paid 
within the time required by this Act; and 


(c) no amounts are, by virtue of subsection 110(2), deducted in computing 
the taxable income for the year of the members designated in accordance 
with subsection (2). 


Information Circulars: 78-5R3: Communal organizations. 


(3.1) Election in respect of gifts — For the purposes of section 
118.1, where the fair market value of a gift made in a taxation year 
by an inter vivos trust referred to in subsection (1) in respect of a 
congregation would, but for this subsection, be included in the total 
charitable gifts, total Crown gifts, total cultural gifts or total ecolog- 
ical gifts of the trust for the year and the trust so elects in its return 
of income under this Part for the year, 

(a) the trust is deemed not to have made the gift; and 

(b) each participating member of the congregation is deemed to 

have made, in the year, such a gift the fair market value of 

which is the amount determined by the formula 


AXB/C 
where 
A is the fair market value of the gift made by the trust, 
Proposed Amendment — 143(3.1) before (b)B_ 


‘lectio ‘in respect of gifts — For the 
A, if the eligible amount of a gift mé 
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B is aoe amount determined for the year in HexPott of the mem- 
ber under paragraph (2)(a) as a consequence of an election 
under subsection (2) by the trust, and 


C is the total of all amounts each of which is an amount deter- 
mined for the year in respect of a participating member of the 
congregation under paragraph (2)(a) as a consequence of an 
election under subsection (2) by the: trust. 

Related Provisions: 248(30)-(33) — Determination of eligible amount. 


History: Subsec. 143(3.1) amended by 2000, c. 19, subsec. 41(2), the opening words 
applicable to 1995 et seg. and paras. (a), (b) applicable to 1998 et seg. The subsec. 
formerly read: 


(3.1) For the purposes of section 118.1, where the fair market value of a gift 
made in a taxation year by an inter vivos trust referred to in subsection (1) 
would, but for this subsection, be included in the total charitable gifts, total 
Crown gifts or total cultural gifts of the trust for the year and the trust so elects in 
its return of income under this Part for the year, 


(a) the trust shall be deemed not to have made the gift; and 
(b) each adult member of a family to whom an amount is deemed under 
subsection (2) to be payable in the year shall be deemed to have made, in the 


year, such a gift the fair market value of which is the amount determined by 
the formula 


B 
AXx>= 
C 


where 
A. is the fair market value of the gift made by the trust, 
Bis the amount deemed under subsection (2) to be payable in the year in 
respect of the trust to the adult member, and 
C is the total of all amounts deemed under subsection (2) to be payable in 
the year in respect of the trust to an adult member of a family. 
Subsec. 143(3.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 116(1), applicable 
to 1990 et seq. 
Information Circulars: 78-5R3: Communal organizations. 


(4) Definitions — For the purposes of this section, 


“adult” means an individual who, before the time at which the term 
is applied, has attained the age of eighteen years or is married or in 
a common-law partnership; 


“business agency”, of a congregation at any time in a particular 
calendar year, means a corporation, trust or other person, where the 
congregation owned all the shares of the capital stock of the corpo- 
ration (except directors’ qualifying shares) or every interest in the 
trust or other person, as the case may be, throughout the portion of 
the particular calendar year throughout which both the congregation 
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and the corporation, trust or other person, as the case may be, were 
in existence; 


“congregation” means a community, society or body of individu- 
als, whether or not incorporated, 


(a) the members of which live and work together, 


(b) that adheres to the practices and beliefs of, and operates ac- 
cording to the principles of, the religious organization of which 
it is a constituent part, 


(c) that does not permit any of its members to own any property 
in their own right, and 


(d) that requires its members to devote their working lives to the 
activities of the congregation; 


“family” means, 


(a) in the case of an adult who is unmarried and who is not in a 
common-law partnership, that person and the person’s children 
who are not adults, not married and not in a common-law part- 
nership, and 


(b) in the case of an adult who is married or in a common-law 
partnership, that person and the person’s spouse or common-law 
partner and the children of either or both of them who are not 
adults, not married and not in a common-law partnership 


but does not include an individual who is included in any other fam- 
ily or who is not a member of the congregation in which the family 
is included; 


“member of a congregation” means 


(a) an adult, living with the members of the congregation, who 
conforms to the practices of the religious organization of which 
the congregation is a constituent part whether or not that person 
has been formally accepted into the organization, and 


(b) a child who is unmarried and not in common-law partner- 
ship, other than an adult, of an adult referred to in paragraph (a), 
if the child lives with the members of the congregation; 


“participating member”, of a congregation in respect of a taxation 
year, means an individual who, at the end of the year, is an adult 
who is a member of the congregation; 


“religious organization” means an organization, other than a regis- 
tered charity, of which a congregation is a constituent part, that ad- 
heres to beliefs, evidenced by the religious and philosophical tenets 
of the organization, that include a belief in the existence of a su- 
preme being; 


“total charitable gifts” has the meaning assigned by subsection 
118.11); 


“total Crown gifts” has the meaning assigned by subsection 
118.101); 


“total cultural gifts” has the meaning assigned by subsection 
118.1(1). 


“total ecological gifts” has the same meaning as in subsection 

118.1(1). 

History [subsec. 143(4)]: The definition “adult” in subsec. 143(4) amended by 

2000, c. 12, Sch. 2, s. 11, to replace “married” with “married or in a common-law 

partnership”, applicable to 2001 er seq., in force July 31, 2000. See also the transitional 

rules reproduced in the History to 248(1)“common-law partner”. 

The definition “family” in subsec. 143(4) amended by 2000, c. 12, subsec. 134(1), ap- 

plicable to 2001 ef seq:, in force’ July 31, 2000. See also the transitional rules repro- 

duced:in the History to 248(1)“common-law partner”. The definition formerly read: 
“family” means, 


(a) in the case of an unmarried adult, that person and the person’s unmarried 
children who are not adults, and 
(b) in the case of a married adult, that person and the person’s spouse and 
the unmarried children of either or both of them, who are not adults 
but does not include an individual who is included in any other family or who is 
not a member of the congregation in which the family is included, 


Para. (b) of the definition “member of the congregation” in subsec. 143(4) amended by 
2000, c. 12, subsec. 134(2) (as amended by 2001, c. 17, s. 263), applicable to 2001 et 
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seq., in force July 31, 2000, See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. The para. formerly read: 


(b) an unmarried child, other than an adult, of an adult referred to in paragraph 
(a), if the child lives with the members of the congregation; 


The definition “congregation” in subsec. (4) amended, and the definitions “business 
agency”, “participating member” and “total ecological gifts” added to subsec. (4) by 
2000, c. 19, subsecs. 41(3), (4), the definitions “congregation”, “business agency” and 
“participating member” applicable to 1998 et seg. except that, for taxation years that 
end before 2001, the definition “business agency” shall be read as follows: 


“business agency”, of a congregation at any time in a particular calendar year, 
means 


(a) a corporation, trust or other person, where the congregation owned all the 
shares of the capital stock of the corporation (except directors’ qualifying 
shares) or every interest in the trust or other person, as the case may be, 
throughout the portion of the particular year throughout which both the con- 
gregation and the corporation, trust or other person, as the case may be, ex- 
isted, or 


(b) a corporation, trust or other person of which the congregation 


(1) has effective management or control throughout the portion of the 
particular year throughout which both the congregation and the corpora- 
tion, trust or other person, as the case may be, were in existence, and 


(ii) had effective management or control during a taxation year of the 
corporation, trust or other person that began before March 1999 and en- 
ded in the particular year; 


and the definition “total ecological gifts”, applicable to gifts made after February 27, 
1995. The definition “congregation” formerly read: 


“congregation” means a community, society or body of individuals, whether or 
not incorporated, that adheres to the practices and beliefs of, and operates ac- 
cording to the principles of, the religious organization of which it is a constituent 
part; 


The definitions “total charitable gifts”, “total Crown gifts” and “total cultural gifts” 
added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 116(2), applicable to 1990 et seg. 


(5) Specification of family members — For the purpose of ap- 
plying subsection (2) to a particular election by the inter vivos trust 
referred to in subsection (1) in respect of a congregation for a par- 
ticular taxation year, 


(a) subject to paragraph (b), a participating member of the con- 
gregation is considered to have been specified in the particular 
election in accordance with this subsection only if the member is 
identified in the particular election and 


(i) where the member’s family includes only one adult at the 
end of the particular year, the member is identified in the par- 
ticular election as a person to whom subparagraph (i) of the 
description of B in subsection (2) (in this subsection referred 
to as the “relevant subparagraph’”’) applies, and 


(ii) in any other case, only one of the adults in the member’s 
family is identified in the particular election as a person to 
whom the relevant subparagraph applies; and 


(b) an individual is considered not to have been specified in the 
particular election in accordance with this subsection if 


(i) the individual is one of two individuals who were married 
to each other, or in a common-law partnership, at the end of a 
preceding taxation year of the trust and at the end of the par- 
ticular year, 


(ii) one of those individuals was 


(A) where the preceding year ended before 1998, speci- 
fied in an election under subsection (2) by the trust for the 
preceding year, and 


(B) in any other case, identified in an election under sub- 
section (2) by the trust for the preceding year as a person 
to whom the relevant subparagraph applied, and 


(iit) the other individual is identified in the particular election 
as a person to whom the relevant subparagraph applies. 


History [subsec. 143(5)]: Subpara. 143(5)(b)(i) amended by 2001, c. 17, s. 245 to 
add the words “or in a common-law partnership”, applicable to 2001 et seq. except that, 
if a taxpayer and a person have jointly elected pursuant to s. 144 of 2000, c. 12 in 
respect of the 1998, 1999 or 2000 taxation years, the amendment applies to the tax- 
payer and the person in respect of the applicable taxation year and subsequent taxation 
years. 


Income Tax Act, Part I 


| 
\ 


Subsec. 143(5) amended by 2000, c. 19, subsec. 41(5), applicable to 1998 et seg. The | 


subsec. formerly read: 


(5) Effect of specification of member of family — Where an adult member (in 
this subsection referred to as a ‘specified person’) of a family is specified in an 
election under subsection (2) in respect of a taxation year, no other member of 
that family may be specified in an election in respect of any subsequent taxation 
year at the end of which the specified person was a member of that family. 


Definitions [s. 143]: “adult” — 143(4); “amount”, “business” — 248(1); “business 
agency” — 143(4); “calendar year” — Interpretation Act 37(1)(a); “child” — 252(1); 
“congregation” — 143(4); “corporation” — 248(1), Interpretation Act 35(1); “eligible 
amount” — 248(31), (41); “family” — 143(4); “filing-due date”, “individual” — 
248(1); “inter vivos trust” — 108(1), 248(1); “member of a congregation” — 143(4); 
“Minister”, “officer” — 248(1); “participating member” — 143(4); “person”, “pro- 
perty” — 248(1); “qualifying share” — 192(6), 248(1); “registered charity” — 248(1); 
“religious organization” — 143(4); “share”, “specified future tax consequence’? — 
248(1); “taxable income” — 248(1); “taxation year” — 249; “total charitable gifts”, 
“total Crown gifts”, “total cultural gifts”, “total ecological gifts” — 143(4); “trust” — 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


143.1 (1) Definitions — The definitions in this subsection apply 
in this section. | 


“amateur athlete” at any time means an individual (other than a 
trust) who is, at that time, 


(a) a member of a registered Canadian amateur athletic 
association; 


(b) eligible to compete, in an international sporting event sanc- 
tioned by an international sports federation, as a Canadian na- 
tional team member; and 


(c) not a professional athlete. 


“professional athlete” means an individual who receives income 
that is compensation for, or is otherwise attributable to, the indivi- 
dual’s activities as a player or athlete in a professional sport. 


“qualifying performance income” of an individual means income 
that 


(a) is received by the individual in a taxation year in which 
(i) the individual was, at any time, an amateur athlete, and 
(ii) the individual was not, at any time, a professional athlete; 


(b) may reasonably be considered to be in connection with the 
individual’s participation as an amateur athlete in one or more 
international sporting events referred to in the definition “ama- 
teur athlete”; and 


(c) is endorsement income, prize money, or income from public 
appearances or speeches. 


“third party” in respect of an arrangement described in paragraph 
(1.1)(b) means a person who deals at arm’s length with the amateur 
athlete in respect of the arrangement. 


History: Subsec. 143.1(1) amended by 2009, c. 2, s. 50, applicable to 2008 et seg. It 
formerly read: 


(1) Amateur athletes’ reserve funds — Where a national sport organization 
that is a registered Canadian amateur athletic association receives an amount for 
the benefit of an individual under an arrangement made under rules of an interna- 
tional sport federation that require amounts to be held, controlled and adminis- 
tered by the organization in order to preserve the eligibility of the individual to 
compete in a sporting event sanctioned by the federation, 


(a) an inter vivos trust (in this section referred to as an “amateur athlete 
trust”) shall be deemed to be created on the day that is the later of 


(i) the day on which the first such amount is received by the organiza- 
tion, and 


(ii) January 1, 1992, 


and to exist continuously thereafter until subsection (3) or (4) applies in re- 
spect of the trust; 


(b) all property required to be held after 1991 under the arrangement shall be 
deemed to be property of the trust and not property of any other person; 


(c) any amount received at any time under the arrangement by the organiza- 
tion shall, to the extent that it would, but for this subsection, be included in 
computing the individual’s income for the taxation year that includes that 
time, be deemed to be income of the trust for the taxation year and not to be 
income of the individual, 
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(d) all amounts paid at any time by. the organization under the arrangement 
to or for the benefit of the individual shall be deemed to be amounts distrib- 
uted at that time to the individual by the trust; 


(e) the individual shall be-deemed. to be the beneficiary under the. trust; 
/(f) the organization shall be’ deemed to be the trustee of the trust; and 
(g) no tax is payable under this Part by the trust on its taxable income for 
any taxation year. } 
(1.1) Where subsec. (1.2) applies — Subsection (1.2). applies 
where, at any time, 


(a) a national sport organization that is a registered Canadian 
amateur athletic association receives an amount for the benefit 


of an individual under an arrangement made under rules, of an 


international. sport federation that require amounts. to be held, 
controlled and administered. by the organization in order to pre- 
serve the eligibility of the individual to compete in a sporting 
event sanctioned by the federation; or | 


(b) an individual enters into an arrangement that. 


(i) is an account with an issuer described in paragraph (b) of 
the definition “qualifying arrangement’ in subsection 
146.2(1), or that would be so described if that definition ap- 
plied at that time, 


(ii), provides. that no amount may be deposited, credited or 
added to the account, other than an amount that is qualifying 
performance income of the individual or that is interest or 
other income in respect of the property deposited, credited or 
added to the account, 


(iti) provides that a third party is a mandatory signatory on 
any payment from the account, and 


(iv) is not a registered retirement savings plan or a TFSA. 
History: Subsec..143.1(1.1) added by 2009, c. 2, s. 50, applicable to 2008 et seq. 


(1.2) Amateur athletes’ reserve funds — If this subsection ap- 
plies in respect of an arrangement referred to in subsection (1.1), 


(a) an inter vivos trust (in.this section referred to as the “amateur 
athlete trust’) is deemed 


(i) to be created on the day on which the first amount referred 
to in paragraph (1.1)(a) or (b) is received by the sport organi- 
zation or by the issuer, as the case may be, in respect of the 
arrangement, and 


(ii) to exist until subsection (3) or (4) applies in respect of the 
trust; 


(b) all property held under the arrangement is deemed to be the 
property of the amateur athlete trust and not property of any 
other person; 


(c).if, at any time, the sport organization or the issuer, as the 
case may be, receives an amount under the arrangement and the 
amount would, in the absence of this subsection, be included in 
computing the income of the individual in respect, of the ar- 
rangement for the taxation year that includes that time, the 
amount is deemed to be income of the amateur athlete trust for 
that taxation year and not to be income of the individual; 


(d) if, at any time, the sport organization or the issuer, as the 
case may be, pays or transfers an amount under the arrangement 
to or for the benefit of the individual, the amount is deemed to 
be an amount distributed at that time to the individual by the 
amateur athlete trust; ; 


(e) the individual is deemed to be the beneficiary under the ama- 
teur athlete trust; 


(f) the sport organization or the third party, as the case may be, 
in respect of the arrangement is deemed to be the trustee of the 
amateur athlete trust; and 


(g) no tax is payable under this Part by the amateur athlete trust 
on its taxable income for any taxation year. 


Related Provisions: 128.1(10)“excluded right or interest’’(e)(ii) — No deemed dis- 
position on emigration of athlete; 143:1(1:1) — Conditions for 143.1(1.2) to apply; 
149(1)(v) — Exemptions — amateur athlete trust; 210.2(1.1) — Part XII:2 tax payable 


S. 143.1 


by amateur athlete; trust; 248(1)‘‘amateur athlete trust” — Definition applies to entire 
Act; 248(1)“disposition’(f)(vi) — Rollover from one trust to another. 
History: Subsec. 143.1(1.2) added by 2009, c. 2, s. 50, applicable to 2008 er seq. 
except that, if the individual in respect of an amateur athlete trust elects under this 
amendment in writing filed with the Minister of National. Revenue on or before the 
individual’s filing-due date for the 2008 taxation year, in its application to the indivi- 
dual and the amateur athlete trust for the 2008 taxation year, para. 143.1(1.2)(c) is to be 
read as follows: 
(c) if, at any time before March 3, 2009, the sport organization, or the issuer, as 
the case may be, receives an amount under the arrangement and the amount 
would, in the absence of this subsection, be included in computing the income of 
the individual in respect of the arrangement for the 2008 taxation year, the 
amount is deemed to be income of the amateur athlete trust for its 2009 taxation 
year and not to be income of the individual; ; 
Forms: T3ATH-IND: Amateur athlete trust income tax return; T1061: Canadian ama- 
teur athletic trust group information return. 


(2) Amounts included in beneficiary’s income — In comput- 
ing the income for a taxation year of the beneficiary under an ama- 
teur athlete trust, there shall be included the total of all amounts 
distributed in the year to the beneficiary by the trust. 

Related Provisions: 12(1)(z) — Inclusion in income, of amateur athlete trust, pay- 
ments;, 210.2(1.1) — Application of Part XII.2. tax to amateur athlete _ trusts; 


212(1)(u) — Non-resident “withholding tax— amateur athlete trust payments, 
214(3)(k) — Non-resident withholding tax. 


(3) Termination of amateur athlete trust — Where an amateur 
athlete trust holds property on behalf of a beneficiary who has not 
competed in an international sporting event as a Canadian national 
team member for a period of 8 years that ends in a particular taxa- 
tion year and begins in the year that is the later of — 


(a) where the beneficiary has competed in such an event, the 
year in which the beneficiary last so competed, and 


(b) the year in which the trust was created, 


the trust shall be deemed to have distributed, at the end of the par- 
ticular taxation year to the beneficiary, an amount equal to 


(c) where the trust is liable to pay tax under Part XII.2 in respect 
of the particular year, 64% of the fair market value of all pro- 
perty held by it at that time, and 


(d) in any other case, the fair market value of all property held 
by it at that time. 


Related Provisions: 210.2(1.1) — Application of Part XIJ.2 tax to amateur athlete 
trusts. 


(4) Death of beneficiary — Where an amateur athlete trust holds 
property on behalf of a beneficiary who dies.in a year, the trust shall 
be deemed to have distributed, immediately before. the death, to the 
beneficiary, an amount equal to 


(a) where the trust is liable to pay tax under Part XII.2 in respect 
of the year, 64% of the fair market value of all property held by 
it at that time; and 


(b) in any other case, the fair market value of all property held 
by it at that time. 


Related Provisions: 210.2(1.1) — Application of Part XII.2 tax to amateur athlete 
trusts. 


History [s. 143.1]: S. 143.1 added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 81, 
applicable to 1992 et seg. and, where an individual and a national sport organization 
that received an amount for the benefit of!that individual jointly so elect by notifying 
the Minister of National Revenue.in writing, to,any taxation year ending after 1987 and 
before 1992 throughout which-the individual was resident in Canada, in which case, 
with respect to that individual and the trust under which the individual is deemed by s. 
143.1 to be a beneficiary, 


(a) the reference to “1992” in para. 143.1(1)(a) shall be read‘as a reference to the 
taxation year for which. the election is, made; and 


(b) the reference to “1991”»in: para. '143.1(1)(b) shall be read asa reference to the 
taxation year before the year for which the election is made. 


Definitions [s. 143.1]; “amateur athlete” —143.1(1); “amateur athlete trust” — 
143.1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 248(1); 
“arm’s length” — 251(1); “beneficiary” — 108(1); “individual” — 248(1); “inter vivos 
trust” — 108(1), 248(1); “person” — 248(1); “professional athlete” — 143.1(1); “pro- 
perty” — 248(1); “qualifying performance income” —143.1(1); “registered Canadian 
amateur athletic association” — 248(1); “registered retirement savings plan” — 146(1), 
248(1); “TFSA’” — 146.2(5), 248(1); “taxable income’ — 248(1); “taxation year” — 
11(2),(249; “third party” — 143/1(1); “trust? —104(1), 248(1), @). 
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Cost of Tax Shelter Investments 


__ Proposed Amendment — Heading before 143.2. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 99(1), 


will amend the heading before s. 143.2 to read “Cost of Tax Shelter Investments and 
\rrangements”, applicable in respect of 


Limited-recourse Debt in Respect of Gifting An Te 
expenditures, gifts and monetary contributions made after February 18, 2003. 


143.2 (1) Definitions — The definitions in this subsection apply 
in this section. 


“expenditure” means an outlay or expense or the cost or capital 
cost of a property. 


Related Provisions: 143.2(2)— At-risk adjustment in respect of expenditures; 
143.2(6) — Expenditures reduced by at-risk adjustment. 


“limited partner” has the meaning that would be assigned by sub- 
section 96(2.4) if that subsection were read without reference to “if 
the member’s partnership interest is not an exempt interest (within 
the meaning assigned by subsection (2.5)) at that time and”, 


“Jimited-recourse amount” means the unpaid principal amount of 
any indebtedness for which recourse is limited, either immediately 
or in the future and either absolutely or contingently. 

Related Provisions: 143.2(7), (8), (13) — Whether unpaid principal deemed to be 
limited-recourse amount; 248(1) — Definition of “principal amount”; 248(1)“limited- 
recourse amount” — Definition applies to entire Act; Reg. 231(6.1) — Limited-re- 
course amount may be prescribed benefit for purposes of definition of tax shelter, 


“taxpayer” includes a partnership. 


“tax shelter investment” means 


(a) a property that is a tax shelter for the purpose of subsection 
PESTA ODS tore 


(b) a taxpayer’s interest in a partnership where 
(i) an interest in the taxpayer 
(A) is a tax shelter investment, and 


(B) the taxpayer’s partnership interest would be a tax 
shelter investment if 


(I) this Act were read without reference to this para- 
graph and to the words “having regard to statements or 
representations made or proposed to be made in con- 
nection with the property” in the definition “tax shel- 
ter” in subsection 237.1(1), 


(If) the references in that definition to “represented” 
were read as references to “that can reasonably be ex- 
pected”, and 


(III) the reference in that definition to “is represented” 
were read as a reference to “can reasonably be 
expected”, 


(ii) another interest in the partnership is a tax shelter invest- 
ment, or 


(iii) the taxpayer’s interest in the partnership entitles the tax- 
payer, directly or indirectly, to a share of the income or loss 
of a particular partnership where 


(A) another taxpayer holding a partnership interest is enti- 
tled, directly or indirectly, to a share of the income or loss 
of the particular partnership, and 


(B) that other taxpayer’s partnership interest is a tax shel- 
ter investment. 


Related Provisions: 18.1(13) — Matchable expenditure deemed to be a tax shelter 
investment; 53(2)(c)(i.3) — Tax shelter investment excluded from certain ACB reduc- 
tions; 125.4(4) — No Canadian film credit for a tax shelter investment; 143.2(6) — 
Limitation on cost of tax shelter investment; 150(1)(d)(ii)(A) — Tax shelter investment 
does not entitle individual to June 15 filing deadline; 249.1(5) — Election for non-cal- 
endar year-end not permitted for tax shelters; Reg. 1100(20.1), (20.2) — Limitation on 
CCA claim for computer tax shelter property. 


1.T. Technical News: 22 (tax shelter news release — rulings position). 


(2) At-risk adjustment — For the purpose of this section, an at- 
risk adjustment in respect of an expenditure of a particular taxpayer, 


other than the cost of a partnership interest to which subsection 
96(2.2) applies, means any amount or benefit that the particular tax- | 
payer, or another taxpayer not dealing at arm’s length with the par- | 
ticular taxpayer, is entitled, either immediately or in the future and 
either absolutely or contingently, to receive or to obtain, whether by. 
way of reimbursement, compensation, revenue guarantee, proceeds _ 
of disposition, loan or any other form of indebtedness, or in any 
other form or manner whatever, granted or to be granted for the 
purpose of reducing the impact, in whole or in part, of any loss that 
the particular taxpayer may sustain in respect of the expenditure or, 
where the expenditure is the cost or capital cost of a property, any | 
loss from the holding or disposition of the property. 

Related Provisions: 96(2.2) — At-risk amount for limited partnership; 143.2(3) — 


Exclusions from at-risk adjustment; 143.2(4) — Determination of amount or benefit; 
143.2(6) — Expenditures reduced by at-risk adjustment; 143.2(9) — Timing. 


(3) Amount or benefit not included — For the purpose of sub- | 
section (2), an at-risk adjustment in respect of a taxpayer’ s expendi- — 
ture does not include an amount or benefit 


(a) to the extent that it is included in determining the value of J 
in the definition “cumulative Canadian exploration expense” in 
subsection 66.1(6), of M in the definition “cumulative Canadian 
development expense” in subsection 66.2(5) or of I in the defini- 
tion “cumulative Canadian oil and gas property expense” in sub- 


section 66.4(5) in respect of the taxpayer; or 
(b) the entitlement to which arises 


(i) because of a contract of insurance with an insurance cor- 
poration dealing at arm’s length with the taxpayer (and, 
where the expenditure is the cost of an interest in a partner- 
ship, with each member of the partnership) under which the 
taxpayer is insured against any claim arising as a result of a 
liability incurred in the ordinary course of carrying on the 
business of the taxpayer or the partnership, 


(ii) as a consequence of the death of the taxpayer, 


(iii) in respect of an amount not included in the expenditure, 
determined without reference to subparagraph (6)(b)(ii), or 


(iv) because of an excluded obligation (as defined in subsec- 
tion 6202.1(S) of the Income Tax Regulations) in relation to a 
Share issued to the taxpayer or, where the expenditure is the 
cost of an interest in a partnership, to the partnership. 


(4) Amount or benefit — For the purposes of subsections (2) and 
(3), where the amount or benefit to which a taxpayer is entitled at 
any time is provided by way of an agreement or other arrangement 
under which the taxpayer has a right, either immediately or in the 
future and either absolutely or contingently (otherwise than as a 
consequence of the death of the taxpayer), to acquire property, for 
greater certainty the amount or benefit to which the taxpayer is enti- 
tled under the agreement or arrangement is considered to be not less 
than the fair market value of the property at that time. 


(5) Amount or benefit — For the purposes of subsections (2) and 
(3), where the amount or benefit to which a taxpayer is entitled at 
any time is provided by way of a guarantee, security or similar in- 
demnity or covenant in respect of any loan or other obligation of the 
taxpayer, for greater certainty the amount or benefit to which the 
taxpayer is entitled under the guarantee or indemnity at any particu- 
lar time is considered to be not less than the total of the unpaid 
amount of the loan or obligation at that time and all other amounts 
outstanding in respect of the loan or obligation at that time. 


(6) Amount of expenditure — Notwithstanding any other provi- 
sion of this Act, the amount of any expenditure that is, or is the cost 
or capital cost of, a taxpayer’s tax shelter investment, and the 
amount of any expenditure of a taxpayer an interest in which is a 
tax shelter investment, shall be reduced to the amount, if any, by 
which 


(a) the amount of the taxpayer’s expenditure otherwise 
determined ' 
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exceeds 
(b) the total of 
(i) the limited-recourse amounts of 
(A) the taxpayer, and 


(B) all other taxpayers not dealing at arm’s length with 
the taxpayer 


that can reasonably be considered to relate to the 
expenditure, 


(ii) the taxpayer’s at-risk adjustment in respect of the expen- 
diture, and 


(iii) each limited-recourse amount and at-risk adjustment, de- 
termined under this section when this section is applied to 
each other taxpayer who deals at arm’s length with and 
holds, directly or indirectly, an interest in the taxpayer, that 
can reasonably be considered to relate to the expenditure. 
Related Provisions: 18.1(13) — Subpara. (6)(b)(ii) inapplicable for matchable ex- 
penditures; 237.1(6) — No tax shelter deductions unless shelter registered with CRA; 
Reg. 1100(20.1), (20.2) — Limitation on CCA claim for computer tax shelter property. 


Selected Cases [subsec. 143.2(6)]: Tolhoek v. R., [2008] 3 C.T.C. 403 (FCA) 


ood indebtedness constituted limited recourse amount and reduced ened 


other indebtedness, of any taxpayer referred to in paragraph (a). 

), that can reas 1ere elate to the gift or 
monetary contribution if there is a guarantee, security or simi-_ 
lar oo or covenant in eet ae ee = oe . 


the eligible amount of a gift or eae contribution be under subsection — 
24 or. additional details vie aed the amount of , see the com- 


CAC 
AS 


y other person men- 
or part of a debt will be 


asta Sea introduced i in Budget 
fangements that were promoted in recent yea 
debt. [See under 248(35)-(41) for full text of n 


Notice of Ways and Means. ‘Matin, | feder 
That, after February 18, 2003, . 


i in respect of gifts and contributions, be representat ;, made after that ose 
an arrangement in respect of the making of a gift referred to in section 110.1 or 
118.1 of the Act or a contribution referred to in subsection 127(4.1) of the Act be 


udget Feb. 18, 2003: (17) 


S. 143.2(7) 


_ deemed to. 


Q tax shelter if it may reasonably be considered that, having regard ] 
to representations 


de. concerning the arrangement, a person will incur an in- 


perty in respect of whieh it is | 
( pp 


coo a an arrangement in respect of which i iti is represented that a donation or 
contribution of the eg would generate tax credits or deductions Se as ‘chari- 


a property or an arrangement is a tax deni it is pe tak he ue nition oF 
bed poe in paragraph re 2 the Income Tax Regulations be 
eder 


ranéter of property | in ce of which it is s depresented that a donation or r contribu- 
tion of the property would generate tax credits or deductions, if it may reasonably be 


person will incur limited-recourse debt in connection with the ar- 
rangement. if the transfer otherwise qualifi ies for a tax credit or deduction, the 
amount of the donation or contribution will be reduced for the purposes of calculat- 
ing the amount of the credit or deduction to the extent of the associated limited- 
recourse deb repayment of the limited-recour: ebt will be treated as a donation © 
or contribution in the year it is repaid. 


These amendments will enerally apply in ‘eae o prope Tas and tts 
contributions and Sees ntations made, after February 18, 2003. 


Related Provisions: "337, 1(1)“gifting arrangement”(b) — Incurring Hiwiedie 
course debt may require tax shelter registration; 248(32)(b) — Limited-recourse. debt 
reduces. value of donation; 248(34) — — Repayment of limited-recourse debt. 


(7) Repayment of indebtedness — For the purpose of this sec- 
tion, the unpaid principal of an indebtedness is deemed to be a lim- 
ited-recourse amount unless 


(a) bona fide arrangements, evidenced in writing, were made, at 
the time the indebtedness arose, for repayment by the debtor of 
the indebtedness and all interest on the indebtedness within a 
reasonable period not exceeding 10 years; and 


(b) interest is payable at least annually, at a rate equal to or 
greater than the lesser of 


(i) the prescribed rate of interest in effect at the time the in- 
debtedness arose, and 


(ii) the prescribed rate of interest applicable from time to 
time during the term of the indebtedness, 


and is paid in respect of the indebtedness by the debtor no later 
than 60 days after the end of each taxation year of the debtor 
that ends in the period. 


Related Provisions: 143.2(12) — Series of loans or repayments; Reg. 4301(c) (pre- 
scribed rate of interest). 


1155 


S. 143.2(8) 


(8) Limited-recourse amount — For the purpose of this section, 
the unpaid principal of an indebtedness is deemed to be a limited- 
recourse amount of a taxpayer where the taxpayer is a partnership 
and recourse against any member of the partnership in respect of 
the indebtedness is limited, either immediately or in the future and 
either absolutely or contingently. 


(9) Timing — Where at any time a taxpayer has paid an amount (in 
this subsection referred to as the “repaid amount”) on account of the 
principal amount of an indebtedness that was, before that time, the 
unpaid principal amount of a loan or any other form of indebtedness 
to which subsection (2) applies (in this subsection referred to as the 
“former amount or benefit”) relating to an expenditure of the 
taxpayer, 


(a) the former amount or benefit is considered to have been an 
amount or benefit under subsection (2) in respect of the taxpayer 
at all times before that time; and 


(b) the expenditure is, subject to subsection (6), deemed to have 
been made or incurred at that time to the extent of, and by the 
payment of, the repaid amount. 


(10) Timing — Where at any time a taxpayer has paid an amount 
(in this subsection referred to as the “repaid amount”) on account of 
the principal amount of an indebtedness which was, before that 
time, an unpaid principal amount that was a limited-recourse 
amount (in this subsection referred to as the “former limited-re- 
course indebtedness”) relating to an expenditure of the taxpayer, 


(a) the former limited-recourse indebtedness is considered to 
have been a limited-recourse amount at all times before that 
time; and 


(b) the expenditure is, subject to subsection (6), deemed to have 
been made or incurred at that time to the extent of. and by the 
amount of, the repaid amount. 


Related Provisions: 231.6 — Foreign-based information. 


(11) Short-term debt — Where a taxpayer pays all of the princi- 
pal of an indebtedness no later than 60 days after that indebtedness 
arose and the indebtedness would otherwise be considered to be a 
limited-recourse amount solely because of the application of sub- 
section (7) or (8), that subsection does not apply to the indebtedness 
unless 


(a) any portion of the repayment is made with a limited-recourse 
amount; or 


(b) the repayment can reasonably be considered to be part of a 
series of loans or other indebtedness and repayments that ends 
more than 60 days after the indebtedness arose. 


Related Provisions: 231.6 — Foreign-based information; 251(1) — Arm’s length. 


(12) Series of loans or repayments — For the purpose of para- 
graph (7)(a), a debtor is considered not to have made arrangements 
to repay an indebtedness within 10 years where the debtor’s ar- 
rangement to repay can reasonably be considered to be part of a 
series of loans or other indebtedness and repayments that ends more 
than 10 years after it begins. 


Related Provisions: 248(10) — Series of transactions or events. 


(13) Information located outside Canada — For the purpose 
of this section, where it can reasonably be considered that informa- 
tion relating to indebtedness that relates to a taxpayer’s expenditure 
is available outside Canada and the Minister is not satisfied that the 
unpaid principal of the indebtedness is not a limited-recourse 
amount, the unpaid principal of the indebtedness relating to the tax- 
payer’s expenditure is deemed to be a limited-recourse amount re- 
lating to the expenditure unless 


ea 


Income Tax Act, Part I 


2010): Subsection 14 


(a) the information is provided to the Minister; or 


(b) the information is located in a country with which the Goy- 
ernment of Canada has entered into a tax convention or agree- 
ment that has the force of law in Canada and includes a provi- 
sion under which the Minister can obtain the information. 


(14) Information located outside Canada — For the purpose 
of this section, where it can reasonably be considered that informa- 
tion relating to whether a taxpayer is not dealing at arm’s length 
with another taxpayer is available outside Canada and the Minister 
is not satisfied that the taxpayer is dealing at arm’s length with the 
other taxpayer, the taxpayer and the other taxpayer are deemed not 
to be dealing with each other at arm’s length unless 


(a) the information is provided to the Minister; or 


(b) the information is located in a country with which the Goy- 
ernment of Canada has entered into a tax convention or agree- 
ment that has the force of law in Canada and includes a provi- 
sion under which the Minister can obtain the information. 


(15) Assessments — Notwithstanding subsections 152(4) to (5), 
such assessments, determinations and redeterminations may be 
made as are necessary to give effect to this section. 

Related Provisions: 237.1(6.2) — Late assessment to deny deduction when penalty 
unpaid. 


History [s. 143.2]: S. 143.2 added by 1998, c. 19, s. 168, applicable to property 
acquired and to outlays and expenses made or incurred by a taxpayer after November 
1994, except that 


(a) it does not apply where 


(i) the property was acquired, or the outlay or expense was made or incurred, 
before 1995 pursuant to an agreement in writing made by the taxpayer before 
December 1994, or 


(ii) the property is 
(A) a film production prescribed for the purpose of subpara. 96(2.2)(d)(ii) 
where 


(I) the principal photography of the production began before 1995, or, 
in the case of a production that is a television series, one episode of 
the series began before 1995, and 


(II) the principal photography of the production was completed before 
March 2, 1995, or te 
(B) an interest in a partnership (all or substantially all of the property of 


which is a film production referred to in clause (A)) acquired before 1995 
by a taxpayer that is a partnership 


and the following conditions are met: 


(iii) in the case of an interest that is a tax shelter for which s. 237.1 requires an 
identification number to be obtained, an identification number was obtained 
before December 1994, and 


(iv) there is no agreement or other arrangement under which the taxpayer’ s 
obligations with respect to the interest can be changed, reduced or waived if 
there is a change to the Act or if there is an adverse assessment under the Act; 


(b) it does not apply to revenue guarantees prescribed for the purpose of subpara. 
96(2.2)(d)(ii) that were granted before 1996: ; be 


(c) subpara. 143.2(6)(b)(ii) does not apply 


(i) to property acquired, or outlays or expenses made or incurred, by a taxpayer 
before April 27, 1995, or ; 
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(ii) to property acquired, or outlays or expenses made or.incurred, by a tax- 
payer before 1996 pursuant to a particular agreement in writing made by the 
taxpayer before April 27, 1995 where the following conditions are met: 


(A) in the case of a property that is a tax shelter for which s, 237.1 requires 
an identification number, an identification number was obtained before 
April 27, 1995, and 


(B) there is no agreement or other arrangement under which the apace s 
obligations under the particular agreement can be changed, reduced or 
waived if there is a change to the Act or if there is an adverse assessment 
under the Act; 


(d) para. 143.2(7)(a) shall be read without reference to “not ae eel 10 years” 
where 


(i) the indebtedness arises 


(A) pursuant to the terms of an agreement in writing made by the taxpayer 
before April 27, 1995, 


(B) before 1996, in respect of the acquisition of a film production pre- 
scribed for the purpose of subpara, 96(2.2)(d)(ii) or an interest in a part- 
nership all or substantially all of the property of which is either a film 
production prescribed for the purpose of that subparagraph or an interest 
in one or more partnerships all or substantially all of the property of each 
of which is such a film production, where 


(1) the principal photography of the production began before 1996, or, 
in the case, of a production that is a television series, the principal 
photography of one episode of the series began before 1996, and 


(II) the principal photography of the production was completed before 
March 1996, or 


(C) before July 1995 . 


(I) pursuant to the terms of a document that is a prospectus, prelimi- 
nary prospectus or registration statement filed before April 27, 1995 
with a public authority in Canada pursuant to and in accordance with 
the securities legislation of Canada or of any province and, where re- 
quired by law, accepted for filing by the public authority, and the 
funds so raised were expended before 1996 on expenditures contem- 
plated by the document, or 


(II) pursuant to the terms of an offering memorandum distributed as 
part of an offering of securities where 


1. the memorandum contained a complete or substantially com- 
plete description of the securities contemplated in the offering, as 
well as the terms and conditions of the offering, 

2. the memorandum was distributed before April 27, 1995, 

3. solicitations in respect of the sale of the securities contemplated 
by the memorandum were made before April 27, 1995, 


4. the sale ‘of the securities was substantially in accordance with 
the memorandum, and 


5. the funds were expended before 1996 in accordance with the 
memorandum, and 
(ii) the following conditions are met: 
(A) in the case of an interest to which clause (i)(A) or (C) applies that is a 


tax shelter for which s. 237.1 requires an identification number to be ob- 
tained, an identification number was obtained before April 27, 1995, and 


(B) there is no agreement or other arrangement under which the taxpayer’s 
obligations with respect to the interest can be changed, reduced or waived 
if there is a change to the Act or if there is an adverse assessment under 
the Act; and ¢ 
(e) subsec. 143.2(8) does not apply to a taxpayer in respect of an indebtedness 

(i) where the indebtedness 
(A) arose, and 
(B) is related to property acquired, or outlays or expenses made or in- 
curred, by the taxpayer 

before April 27, 1995, nor 

(ii) where the indebtedness 
(A) arose, and 
(B) is related to property acquired, or outlays or expenses made or in- 
curred, by the taxpayer, 


before 1996 pursuant to a particular agreement in writing made by the taxpayer 
before April 27, 1995 and there is no agreement or other arrangement ‘under 
which the taxpayer’s obligations under the particular agreement can be 
changed, reduced or waived if there is a change to the Act or if there is an 
adverse assessment under the Act. 


Selected Cases [s. 143.2]: Madell v. R., [2009] 5 C.T.C. 31 (FCA) (Prepaid royalty 
expenses, partnership losses, fees disallowed under tax shelter rules). © 


Definitions [s. 143.2]: “amount” — 143.2(4), (5.1), (6), 248(1); “arm’s length” — 
143.2(11), 251(1); “at-risk adjustment” — 143.2(2), (3); “benefit” — 143.2(4), (5.1); 


S..143.3(3)(a)\@ 


“business” — 248(1); “Canada” — 255; “consequence of the death” — 248(8); “ex- 
penditure’”’ — 143.2(1), (6); “former limited-recourse indebtedness” — 143.2(9); “in- 
surance corporation” — 248(1); “limited partner’ — 143.2(1); “limited-recourse 
amount” — 143.2(1), (7), (8); “Minister? —248(1); “monetary contribution” — 
127(4.1); “prescribed” — 248(1); “prescribed rate” —Reg. 4301; “principal 
amount” — 248(1), (26); “property” — 248(1); “repaid amount’ — 143.2(9); “regula- 
tion” — 248(1); “security” — Interpretation Act 35(1); “series” — 248(10); “specified 
member” — 248(1); tax shelter investment’ — 143.2(1); “taxpayer” — 143.2(1), 
nw 


248(1); “taxation ee 


he right to acquire an imerest in the taxpayer or in an- 
e taxpayer does ae at the time the — wartant or 


“Taxpayer”, hi 


(2) Options —_ “li 
taxable income or tax able or an amount Melee to h have — 
been pee on eee of the ble ou s aay leek a expendi a 


ie any portion ‘of the ‘expenditure that vod if oe 
erence to subsection 143. 3(2) —~ be included in determin- 
ing the expenditure because of the taxpayer having granted or issued an option on or — 

: option granted by a aden i 
es / a 


able, an padi of ihe corporation that would - 
were ead without reference a this subsection — include. an 


ate b . a 

(a) if the issuance of the nee is not a consequence eo the ex- 
- ercise of an. option, the amount, if any by which the fair mar- 

value of the share at the particular time exceeds — 

i) if the transaction under which the share is issued is a 

ransaction to which section 85, 85.1 or 138 applies, the — 
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amount determined under that section to be the cost to the 
issuing corporation of the ee ae! acquired i in considera- . 


tion for issuing the share, or 
(ii) i in any other case, the amount of the Soidecon that 


is the fair market value of the property transferred to, or the - 
services provided to, the issuing corporation for issuing the — 


share; and 


(b) if the issuance of the share is a consequence of the exercise 
of an option, the amount, if any, by which the fair market 
value of the share at the particular time exceeds the amount 


paid, pursuant to the terms of the option, by the holder to the — 


issuing taxpayer for issuing the share. 


Technical Notes (July 2010): New subsection 143.3(3) provides for two reduc- 
tions that apply to an expenditure that would — if the Act were read without refer- 
ence to subsection 143.3(3) — include an amount because of a corporation (or an- 
other corporation not dealing at arm’s length with the corporation) having issued a 


share of its capital stock at any particular time on or after November 17, 2005. The — 


reductions apply to the corporation in computing its income, taxable income or tax 
payable or an amount considered to have been paid on account of the corporation’ 8 
tax payable. 


New paragraph 143.3(3)(a) applies on the issuance of the share (other than on the 
exercise of an option). Generally, the corporation is to reduce the related expenditure 
by the amount, if any, by which 


(i) the fair market value of the share 
exceeds 


(ii) if the transaction under which the share is issued is a transaction to which 
section 85, 85.1 or 138 applies, the amount determined under that section to be 
the cost to the corporation of the property acquired in consideration for the issu- 
ance of the share, or 


(iii) in any other case, the amount of consideration that is the fair market value of 
the property transferred to, or the services provided to, the i issuing corporation 
for issuing the share. 


In addition, under new paragraph 143.3(3)(b), if the issuance of the share is a conse- 
quence of the exercise of an option, generally the corporation is to reduce the related 
expenditure by the amount, if any, by which 


(i) the fair market value of the share 
exceeds 


(ii) that portion of the amount paid, pursuant to the terms of the option, by the 
holder to the issuing corporation for issuing the share. 


[This overrules Alcatel, [2005] 2 C.T.C. 2001 (TCC) — ed.] 
Example 
Facts 


In its 2006 taxation year, Corporation X grants an option to Y in return for $1,000 
worth of paintings by a little-known Canadian artist. Corporation X does not give 
cash or any other consideration for the paintings. The option gives Y the right to 
acquire one share of Corporation X for $10,000 in 2007. (At the time the option is 
granted one share of Corporation X has a fair market value of $10,000.) 


In 2007, Y exercises the option and pays Corporation X $10,000 cash for the share. 
The share has a fair market value of $15,000 at the time of issue. 


Corporation X files its 2007 income tax return on the basis that the cost of the paint- 
ings is $5,000, representing the difference between the fair market value of the share 
when it was issued and the cash paid by Y for the share. 


Application of section 143.3 
1. On granting the option: 


° New subsection 143.3(2) applies to clarify that there is no expenditure by Corpo- 
ration X resulting from it issuing the option. 


2. On the exercise of the option: 


When issuing the share on the exercise of the option, new paragraph 143.3(3)(b) 
ensures that an expenditure, if any, of Corporation X is reduced by $5,000 — being 
the amount by which 


$15,000 (the fair market value of the share — see subparagraph (b)(i)) 
exceeds 
$10,000 (the amount paid for the share — see subparagraph (b){ii). 


However, and as noted in the explanatory note accompanying new subsection 
143.3(5), the reductions provided for under subsections 143. 3(3) and (4) do not ap- 
ply to reduce an expenditure if the expenditure itself does not include an amount 
determined to be excesses described in those subsections. 


Related Provisions: 52(3)(a) — Cost of share received as stock dividend excludes 
amount deductible under 112(1); 143.3(5) — Exceptions. 


(4) Non-corporate interests — limitation — In computing a 
taxpayer’s (other than a corporation’s) income, taxable income or 
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tax payable or an amount considered to have been pai on aecou 
of the taxpayer’s tax payable, an expenditure : 
wo i a this Act were read without roe ence to th 


an interest being crea 
r Se pene a. ae 


transaction to which paragraph T0(6\b) Or: 7B gages 
- subsection 97(2) or section 107.4 or 132.2. applies, the 
amount determined under that provision to be the cost to 
the taxpayer of the property acquired for the interest, or 


Gi) i in any other case, the amount of the consideration that 
is the fair market value of the property transferred to, or the 
services provided to, the taxpayer for the interest; and 


(b) if the issuance or creation of the interest is a consequence 
of the exercise of an option, the amount, if any, by which the 
fair market value of the interest at the particular time exceed: 
the amount paid, pursuant to the terms of the option, by the 
holder to the taxpayer for the interest. 7 


Technical Notes (July 2010): New subsection 143.3(4) provides for two reduc- _ 
tions that apply to a non-corporate taxpayer’s expenditure that would — if the Act — 
were read without reference to subsection 143.3(4) — include an amount because th 
taxpayer (or another taxpayer not dealing at arm’s length with the taxpayer) issues o 
creates an interest in itself at any particular time on or after November 17, 2005. The _ 
reductions apply to the taxpayer in computing its income, taxable income or tax pay- 
able or an amount considered to have been paid on account of the taxpayer's tax 
payable. 

In general terms, under new paragraph 143.3(4)(a), if the issuance or creation of the : 
interest in a taxpayer is not a consequence of the exercise of an option, the taxpayer _ 
is to reduce the expenditure by the amount, if any, by which / 


(i) the fair market value of the interest 

exceeds 
(ii) if the transaction under which the interest is issued or created is a transaction 
to which paragraph 70(6)(b), subsection 97(2), paragraph 73(1.01)(c), subsection — 
73(1.02), section 107.4 or 132.2 applies, the amount determined under that pro- 
vision to be the cost to the taxpayer of the property acquired for the interest, or 


(iii) in any other case, the amount of the consideration that is the fair market 
value of the property transferred to, or the services provided to, the taxpayer for 
the interest. : 


In addition, under new paragraph 143.3(4)(b), if the issuance or creation of the inter- | 
est is a consequence of the exercise of an option, the taxpayer is to reduce the expen- _ 
diture by the amount, if any, by which 
(i) the fair market value of the interest 
exceeds 
(ii) the amount paid, pursuant to the terms of the option, by the holder to the _ 
taxpayer for the interest. 


However, and as noted in the explanatory note accompanying new subsection — 
143.3(5), the reductions provided for under subsections 143.3(3) and (4) do not apply 
to reduce an expenditure if the expenditure itself does not include an amount deter- 
mined to be excesses described in those subsections. 


Related Provisions: 143.3(5) — Exceptions. 


(5) Clarification — For greater certainty, 


(a) subsection (2) does not apply to reduce an petite that 
is a commission, fee or other amount for services rendered by _ 
a person as a Salesperson, agent or dealer in securities in the — 
course of the issuance of an option; 


(b) subsections (3) and (4) do not apply to veleas an iene | 
ture of a taxpayer to the extent that the expenditure does not 
include an amount determined to be an excess under, fio 
subsections; 


(c) this section does not apply to determine the cost or stan | 
cost of property determined under subsection 70(6), section 73, _ 
85 or 85.1, subsection 97(2) or section 107.4, 132, 2 or 138; 


(d) this section does not apply to determine the amount of. a 
taxpayer’s expenditure if the amount of the expenditure as de- 
termined under section 69 is less than the amount that would, 
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graph, be the amount of the expenditure as omen under 
this section; and. 


transfer of property. 
L etter from pent of Pil Dec. 1 ee 


any in circumstances whe : 
the acquisition of the property. ‘You are concemed ‘bei the apne would yield in- 
cee eens | in circumstance s where a ome (the “first corporation”) is- 


EE 


tion ) issu- 


peity 4, apsteried? by che. second corporation to the first coe Owe ys 
In view of the above, you recommend that the pr 


perty. We agree that, from a tax policy perspective, the text “property transferred to” 


in proposed subparagraph 143.3(3)(a)Gi) should not apply to exclude shares ed to 7 


the first corporation in the circumstances described above. 


We are therefore prepared to recom 
section 143.3 be clarified to expressly address this concern applicable to shares is- 
sued on and after November 17, 2005 [See now 143. 3(5)(e), first introduced in the 
draft legislation of Jul , 2010 — ed.]. While I cannot offer any assurance that 
either the Minister of Finance or Parliament will agree with our recommendation, I 
hope that this statement of our intentions is ee to Ls LD 


Yours sincerely, — : a 
- Gerard Lalonde, Director, Legislation Division, Tax : Policy B back 


© to 
vP Taxation of Fhowson Reuters, ‘and to ‘Eldorado Gold C rp. —ed.] 


Technical Notes (July 201 0): New subsection 143.3(5) provides five a for : 
greater certainty. 


First, paragraph 1 143. 3(5)(a) oan fies that subeccion 143. a) loes poled: an ex- 
penditure that is a commission, fee or other amount for services rendered by a person 
as a salesperson, ae or t dealer 1 in secur ities in the course of the issuance o a 
option. : D 


Second, paragraph 143, ne clarifies ae eabsccdonk 143 33) and tad do not ap- 
ply to reduce an expenditure to the extent that the expenditure does not include an 
amount determined to be an excess under those subsections. For example, if a corpo- 
ration were to issue shares of its capital stock having a fair market value of $100 in 
consideration for haying acquired property or services having a fair market value of 
$40, no excess exists under paragraph 143.3(3)(a) if the expenditure of the corpora- 
tion for the property or services claimed by the corporation without reference to sec- 


tion 143.3 is, for income tax purposes, $40. To the extent the corporation seeks to 
claim an expenditure in excess of that $40, ‘paragraph. 143,3(3)(a) would reduce that — 


excess to nil. Paragraph 143. 3(5)(b) recognizes that the jurisprudence that would 


treat an expenditure of the type reduced by subsections 143.3(3) and (4) currently 


applies only to scientific research and experimental development (SR&ED) tax 


its, and i is limited to a single decision of the Tax Court of Canada [Alcatel, [2005] a 
PTC 2001 — ed]. i may very well transpire that future jurisprudence may Con; 
Strain or egies any such ee eg 8 be considered to arise in these | 


circumstances, | 


Third, Save 143.3(5)(c) clarifies that section 143.3 aces Wee determine the cost — 
or capital cost of property determined under certain tax-deferral rules, For example, — 
if section 85 deems a transferee corporation that acquires non- depreciable capital — 


property to do so at a cost of $100 in circumstances where the corporation issued a 


share of its capital stock having a fair market value of $200, this section does not _ 


decrease or increase the $100 cost for the property to the Sproat, as determined 
under section 85. a. 


Fourth, paragraph 143.3(5)(d) clarifies that section 143.3 does not determine the 
amount of a taxpayer’ s expenditure if the amount of the expenditure as determined 
under section 69 is less than an amount determined under section 143.3. 


Fifth, paragraph 143,3(5)(e) clarifies that that the issuance of a share is a transfer of 


property for the purposes of subparagraphs (3)(a)(ii). In particular, paragraph — 


143.3(3)(a)(ii) refers to “property transferred to” an issuing corporation — thus para- 
graph (5)(e) clarifies that, if another corporation issues shares of its capital stock to 
the issuing corporation, that other corporation is “transferring” property to the issuing 
corporation for the purposes of: issuing rah tk ie applying the limitations in 
subsection 143.3(3), : 


if this subsection were read without reference to this para- 


(ec) for the purposes of subparagraph Bari, ie issuance ae a 
- of a taxpayer that is a corporation is deemed to bea . 


; e clarified to _ 
ensure that the issuance of shares by the second corporation in these circumstances — 
would be provided the same treatment as is accorded transfers of other types of DEO 


iend to the Minister of Finance that opto | 


Bernadette Johnston, _ 


S. 143.3 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 100, will 
add s. 143.3, applicable - after November 16, 2005. 


Dept. of Finance news release 2005-080, Nov. 17, 2005: Manieter of Finance 
Proposes Amendments Concerning the Income Tax Treatment of Certain 
Expenditures. 


Minister of Financ Ralph Goodale today acted to protect the income tax base by 
ensuring that tax credits and deductions claimed by corporations are appropriate. 
Speoraly, he tabled a Notice of Ways and Means Motion proposing amendments 

( amount of an expenditure allowable to a 
taxpayer, at upon which a tax credit or deduction may be claimed, is limited to the 
amount actually disbursed by the taxpayer. 


The proposed amendments respond to a recent Tax Court of Canada decision [Al- 
catel, {2005} 2 C -T.C. 2001 — ed.] involving shares issued under an employee stock 
option plan. The amount paid by the employees was less than the value of the shares _ 
at the time they were issued, and the Court allowed the corporation to treat the differ- 
ence as a scientific research and ieee oe oo. Ree) expenditure 
qualifying for SR&ED tax credits. : 


The proposed amendments are designed to ensure that, for income tax pirates, no 
expenditure will be considered to have been made by a taxpayer except to the extent 
of an actual outlay or expense incurred by the taxpayer. 


A related proposal [220(2.2) — ed.] is meant to ensure that payer cannot deduct 
SR&ED expenditures, nor be eligible for investment tax credits, if the taxpayer takes 
more than the additional S months allowed to make a claim under the Income Tax 
Act. Wy \ . j 


In general, the ee related to Sanlivce stock ee applies to opens granted 
and shares issued on or after today, and the ee coive ite SR&ED and invest- 
ment tax credit claims applies on and after today. 


The attached backgrounder provides additional information about these proposals. 
References to ynouncement Day” in the proposed legislation one hee 
notes should be read as referring to today’s date. 


For further information, media may contact: Pat Breton, Press Secretary, Office of 
the Minister of Finance, (613) 996-7861, pa Naeem Fublic Affairs and ey 
tions. Division, (613) 996-8080. d . J : 


Backgrounder 


Canada’s income tax sien in neuer provides tax recognition to expenditures in- 
curred to earn income to the extent that a taxpayer disburses, or is obligated to dis- 
burse, money or money’s worth. However, a recent court decision has brought into 
question whether there is an expenditure in certain circumstances for which, tradi- 
tionally, no expenditure had been recognized for income tax purposes. The back- 
ground to this issue and the Government’ S proposed response is discussed below. 


The Amount of an Expenditure — — Disbursement of Money or Money's Worth 


The income tax system generally recognizes an expenditure to the extent that a tax- 
payer has provided consideration in the form of money or money’ § worth. Examples 
of non-monetary consideration include the provision of services, the provision of 
movable or immovable property and the. assumption of a liability. The issuance of 
shares by a corporation, in exchange for the provision of goods or services to it, may 
also be treated as an expenditure for income tax purposes, but the amount of the 
expenditure made by the corporation has recently come into question. 


The case law has traditionally allowed a corporation in such cases to consolidate two 
transactions into one: (1) the corporation provides consideration on the acquisition of 
an asset or service from the other person, and (2) the other person reinvests that 
consideration in the corporation on the issuance of capital stock of the corporation to 
the other person. When considered this way, if the other person’s obligation to pay — 
the corporation for the issued shares is satisfied with an asset or the provision of 
services, the corporation is generally considered as having acquired the asset or in- 
curred an expenditure in respect of the asset or services at a cost equal to the amount 
invested by the other person in the corporation, as reflected in ie corporation’s share 
capital. 


However, in a February 2005 decision of the Tax Court of Canada [Alcatel, [2005] 2 
C.T.C. 2001 — ed.] a corporate taxpayer was allowed to claim an SR&ED tax credit 
for the amount by which the fair market value of shares issued by the corporation 
exceeded the exercise price payable to the corporation. for its shares under an em- 
ployee stock option plan. The Tax Court noted that the value of the shares in excess 
of the exercise price did not increase the share capital. In other words, while the 
excess was not an amount invested in the corporation within the parameters of the 
above-mentioned traditional approach to providing cost recognition, the Tax Court 
found that the excess was an expenditure for SR&ED tax credit purposes, 


Such excesses do not represent an outlay of a corporation; rather they generally re- 
present a dilution of the value of the share equity of the other shareholders of the 
corporation. Such excesses were not intended to be considered expenditures under 
the SR&ED tax incentive program. : 


The rules announced today clarify that such an excess will not be recognized as an 
expenditure for income tax purposes. Similar clarifying rules are provided for cases 
involving the issuance of interests in partnerships and trusts. As well, the rules clarify 
that no expenditure arises solely by virtue of a taxpayer granting an option to acquire 
an interest in itself. yD 


Late Claims for Tax Incentives 
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[Reproduced under 220(2.2) — ed.] 
Definitions [s. 143.3]: “amount” — 248(1); “arm’s length” 


143.3(1), 248(1). 


Proposed Addition — - 143. 4 


Expenditures — Limit for Contingent Amount 


143.4 (1) Definitions — The following, definitions apply | in ‘this. 


section. 


“contingent amount”, of a taxpayer at any time (other than a 


time at which the taxpayer is a bankrupt), includes an amount to - 
the extent that the taxpayer, or another taxpayer that does not deal © 
at arm’s length with the Lae has a Bight to ee the amount 


at that time. 


“expenditure”, of a taxpayer, means an expense, expenditure or 
outlay made or incurred by the taxpayer, or a cost or capital cost 
of property acquired by the taxpayer. 


“right to reduce”, an amount in respect of an expenditure at any 
time, means a right to reduce or eliminate the amount including, 
for greater certainty, a right to reduce that is contingent upon the 
occurrence of an event, or in any other way, if it is reasonable to 
conclude, having regard to all the circumstances, that the right 
will become exercisable. 


“taxpayer” includes a partnership. 


Technical Notes: New subsection 143.4(1) provides four definitions that apply for 
the purpose of the limitation that may apply in respect of an expenditure under sec- 
tion 143.4. The main rule in respect of this limitation is found in subsection 143.4(2) 
which provides, in general, that an “expenditure” of a “taxpayer” is reduced to the 
extent there is, in the year in which the expenditure occurs, a “contingent amount” of 
the taxpayer — essentially where the taxpayer has a “right to reduce” an amount in 
respect of the expenditure. These four definitions are more fully described below. 
“Contingent amount” of a taxpayer at any time (other than a time at which the tax- 
payer is a bankrupt) includes an amount to the extent that the taxpayer, or another 
taxpayer that does not deal at arm’s length with the taxpayer, has a right to reduce the 
amount at that time. 
“Expenditure” of a taxpayer means an expense, expenditure or outlay made or in- 
curred by the taxpayer, or a cost or capital cost of property acquired by the taxpayer. 
“Right to reduce” in respect of an amount of an expenditure at any time is broadly 
defined to mean a right to reduce or eliminate the amount. For these purposes a “right 
to reduce” is defined to include a right that is contingent upon the occurrence of an 
event, or in any other way, but only if it is reasonable to conclude, having regard to 
all the circumstances, that the right will become exercisable. 


“Taxpayer” includes a partnership. 


(2) Limitation of amount of expenditure — For the purposes 
of this Act, if in a taxation year of a taxpayer an expenditure of 
the taxpayer occurs, the amount of the expenditure at any time is 
the lesser of 


(a) the amount of the expenditure at the time calculated under 
this Act without reference to this section, and 


(b) the least amount of the expenditure calculated by reducing 
the amount of the expenditure determined under paragraph (a) 
by the amount that is the amount, if any, by which 


(i) the total of all amounts each of which is a contingent 
amount of the taxpayer in the year in respect of the 
expenditure 


exceeds 


(ii) the total of all amounts each of which is an amount paid 


by the taxpayer to obtain a right to reduce an amount in 
respect of the expenditure. 


Technical Notes: New subsection 143.4(2) provides that the amount of a tax- 
payer’s expenditure is the lesser of two amounts. Paragraph (a) provides that the first 
of these two amounts is the amount of the expenditure calculated under the Act with- 
out reference to new section 143.4. In general, the second amount in paragraph (b) is 
calculated by reducing the first amount by the amount, if any, that is the total of each 
contingent amount in respect of the expenditure. The amount computed under para- 
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— 251(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “expenditure” — 143.3(1); “option” — 
143.3(1); “person”, “property”, “share”, “taxable income’ — 248(1); “taxpayer” — 


graph (b) is to be reduced by the total of all amounts paid by the taxpayer in order te 
ie a cent to reduce i an amount in ee of the eae 


this ‘Act, ifina particular tax on ‘year, xpayer pa 
portion of a contingent amount referred to in paragr 
reduced the amount of the taxpayer’s expenditure referred t 
paragraph (2)(a), the portion of the contingent amount paid by the 
taxpayer in the particular year for the don ee of paar income, 
and to that extent only, is deemed 


(a) to have been incurred by the taxpayer in the particular -year 


(b) to have been incurred for the same purpose and to have 
same character as the expenditure so reduced; and 


(c) to have become pavers, ” the PRES in am of th 
particular year. 
Technical Notes: New subsection 143. 4(3) eae in general, has if an expen 
ture of a taxpayer has been reduced because of a contingent amount referred to. ir 
subsection 143.4(2) and the taxpayer later pays all or a portion of the contingent 
amount, then the taxpayer is considered to have incurred the previously reduced ex 
penditure to the extent it was paid. In this case, the amount paid is considered to be _ 
incurred in the year paid for the same purpose and to have the same hater as the 
expenditure that was reduced under subsection 143. 4(2), 


(4) Subsequent years — Subject to subsection (6), if at any 
time in a taxation that is after a taxation year in which an expendi- 
ture of the taxpayer occurred, the taxpayer, or another taxpayer 
not dealing at arm’s length with the taxpayer, has a right to reduce — 
an amount in respect of the expenditure (in this subsection and- 
subsection (5) referred to as the “prior expenditure”) that would, if 
the taxpayer or the other taxpayer had had the right to reduce in a 
particular taxation year that ended before the time, have resulted _ 
in subsection (2) applying in the particular taxation year to reduce ? 
or eliminate the amount of the prior expenditure, the taxpayer’s _ 
subsequent contingent amount in respect of the prior expenditure, 
as determined under subsection (5), is deemed, to the extent sub- 
section (2) and this subsection have not previously applied in re- _ 
spect of the expenditure, 2 


ee 
ee 


(a) to be an amount received by the taxpayer at the time in the’ 
course of earning income from a business or property from a 
person described in subparagraph 12(1)(x)(); and — 


(b) to be an amount referred to in subparagraph 12(1)(x)(iv). 


Technical Notes: New subsection 143.4(4) provides a special rule that, in general, 
applies if a taxpayer, or a person with whom the taxpayer does not deal at arm’ S 
length, has a right to reduce (as defined by subsection 143.4(1)) in respect of an 
expenditure in a year subsequent to the taxation year in which the expenditure o¢- 
curred. In such cases, subsection 143. 4(4) deems the taxpayer to have received a 

“subsequent contingent amount” in the course of earning income from a business or 
property to which paragraph 12(1)(x) applies. This rule applies to the extent subsec- 
tions 143.4(2) and (4) have not previously applied in respect of the expenditur For | 
this purpose, the amount of a taxpayer’s subsequent contingent amount is to be deter- ; 
mined under new subsection 143.4(5). ] 


However, subsection 143.4(4) does not apply to a eapaver S subsequent cane aeans . 
amount if the special anti-avoidance rule in new subsection (6) applies to deem the _ 
amount to be a contingent amount in the previous year in which the expenc liture 

otherwise occurred, In such cases, subsection 143.4(2) applies to reduce the amount a 
of the expenditure in the taxation year in which it otherwise occurred. For more de- _ 
tail see the discussion in respect of the special anti-ayoidance rule in subsection 
143.4(6)), 


Related Provisions: 143.4(5) — Meaning of ‘ ‘cibegnent contingent amount” 


(5) Subsequent contingent amount — For the purpose of — 
applying subsection (4), a taxpayer’s. “subsequent contingent — 
amount” in respect of a prior expendi a the RNS is ihe 
amount, if any, by which a 


(a) the maximum amount by which the amount (in this subsec- a 
tion referred to as the “particular amount”) in respect of the _ 
prior expenditure may be reduced Dunstan toa ha to reduce 

the particular amount _ ee 
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contin gent amount”, oo 


; “taxation ‘year” 


DivisiON G — DEFERRED AND OTHER SPECIAL 
INCOME ARRANGEMENTS 


Employees Profit Sharing Plans 


144. (1) Definitions — The definitions in this subsection apply in 
this section. 


“employees profit sharing plan” at a particular time means an 
arrangement 
(a) under which payments computed by reference to 
(i) an employer’s profits from the employer’s business, 


(ii) the profits from the business of a corporation with which 
the employer does not deal at arm’s length, or 


S. 144(1) unu 


(iii) any combination of the amounts described in subpara- 
graphs (i) and (ii) 
are required to be made by the employer to a trustee under the 
- arrangement for the benefit of employees of the employer or of a 
corporation with which the employer does not deal at arm’s 
length; and 


(b) in respect of which the trustee has, since the later of the be- 
ginning of the arrangement and the end of 1949, allocated, either 
contingently or absolutely, to those employees 


(i) in each year that ended at or before the particular time, all 
amounts received in the year by the trustee from the em- 
ployer or from a corporation with which the employer does 
not deal at arm’s length, 


(ii) in each year that ended at or before the particular time, all 
profits for the year from the property of the trust (determined 
without regard to any capital gain made by the trust or capital 
loss sustained by it at any time after 1955), 


(iii) in each year that ended after 1971 and at or before the 
particular time, all capital gains and capital losses of the trust 
for the year, 


(iv) in each year that ended after 1971, before 1993 and at or 
before the particular time, 100/15 of the total of all amounts 
each of which is deemed by subsection (9) to be paid on ac- 
count of tax under this Part in respect of an employee be- 
cause the employee ceased to be a beneficiary under the plan 
in the year, and 

(v) in each year that ended after 1991 and at or before the 
particular time, the total of all amounts each of which is an 
amount that may be deducted under subsection (9) in com- 
puting the employee’s income because the employee ceased 
to be a beneficiary under the plan in the year. 


_ Possible Future Amendment— EPSPs 
st, Supplementary Information, June 6, 2011: Sce under 144(2). 


Related Provisions: 75(3)(a) — Reversionary trust rules do not apply to EPSP; 
94(1)“exempt foreign trust’’(e) — Non-resident EPSP excluded from non-resident trust 
rules; 108(1)‘‘trust”(a) — “Trust” does not include an EPSP for certain purposes; 
128.1(10)‘‘excluded right or interest’(a)(v) — No deemed disposition on emigration; 
144(9) — Refunds; 144(10) — Payments out of profits; 144(11) — Year-end on be- 
coming DPSP; 147(6)—DPSP deemed not to be EPSP; 233.2(1)“exempt 
trust’’(b)(iv)(B) — foreign EPSP exempt from foreign trust reporting rules; 248(1)“dis- 
position”(f)(vi) — Rollover from one trust to another; 248(1)“employees profit sharing 
plan’ — Definition applies to entire Act; 251(1) — Arm’s length. 


Regulations: 204(3)(b) (no requirement to file regular trust return); 212 (information 
return). 


Interpretation Bulletins: IT-280R: Employees. profit sharing plans — payments 
computed by reference to profits; IT-379R: Employees, profit sharing plans — alloca- 
tions to beneficiaries. 


“unused portion of a beneficiary’s exempt capital gains bal- 
ance” in respect of a trust governed by an employees profit sharing 
plan, at any particular time in a taxation year of the beneficiary, 
means 


(a) where the year ends before 2005, the amount, if any, by 
which the beneficiary’s exempt capital gains balance (in this 
paragraph having the same meaning as in subsection 39.1(1)) in 
respect of the trust for the year exceeds the total of all amounts 
each of which is an amount by which a capital gain is reduced 
under section 39.1 in the year because of the beneficiary’s ex- 
empt capital gains balance in respect of the trust; or 


(b) where the year ends after 2004, the amount, if any, by which 


(i) the amount, if any, that would, if the definition “exempt 
capital gains balance” in subsection 39.1(1) were read with- 
out reference to “that ends before 2005”, be the beneficiary’s 
exempt capital gains balance in respect of the trust for the 
year 


exceeds 


(ii) where there has been:a disposition of an interest or a part 
of an interest of the beneficiary in the trust after the benefici- 
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ary’s 2004 taxation year (other than a disposition that is a 
part of a transaction described in paragraph (7.1)(c) in which 
property is received in satisfaction of all or a portion of the 
beneficiary’s interests in the trust), the total of all amounts 
each of which is an amount by which the adjusted cost base 
of an interest or a part of an interest disposed of by the bene- 
ficiary (other than an interest or a part of an interest that is all 
or a portion of the beneficiary’s interests referred to in para- 
graph (7.1)(c)) was increased because of paragraph 53(1)(p), 
and 
(iii) in any other case, nil. 

History: Subsec. 144(1) amended by 1998, c. 19, subsecs. 169(1) and (2), applicable 


to 1994 et seq., except that subpara. (a)(iii) is applicable to 1992 et seg. Subsec. 144(1) 
formerly read: 


(1) In this section, an “employees profit sharing plan” at a particular time means 
an arrangement 


(a) under which payments computed by reference to 
(i) an employer’s profits from the employer’s business, 


(ii) the profits from the business of a corporation with which the em- 
ployer does not deal at arm’s length, or 


(iii) any combination of the amounts described in paragraphs (a) and (b) 


are required to be made by the employer to a trustee under the arrangement 
for the benefit of employees of the employer or of a corporation with which 
the employer does not deal at arm’s length, and 


(b) in respect of which the trustee has, since the later of the beginning of the 
arrangement and the end of 1949, allocated, either contingently or abso- 
lutely, to those employees 


(i) in each year that ended at or before the particular time, all amounts 
received in the year by the trustee from the employer or from a corpora- 
tion with which the employer does not deal at arm’s length, 


(ii) in each year that ended at or before the particular time, all profits for 
the year from the property of the trust (determined without regard to any 
capital gain made by the trust or capital loss sustained by it at any time 
after 1955), 


(ii) in each year that ended after 1971 and at or before the particular 
time, all capital gains and capital losses of the trust for the year, 


(iv) in each year that ended after 1971, before 1993 and at or before the 
particular time, 100/15 of the total of all amounts each of which is 
deemed by subsection (9) to be paid on account of tax under this Part in 
respect of an employee because the employee ceased to be a beneficiary 
under the plan in the year, and 


(v) in each year that ended after 1991 and at or before the particular 
time, the total of all amounts each of which is an amount that an em- 
ployee is entitled to deduct under subsection (9) in computing income 
because the employee ceased to be a beneficiary under the plan in the 
year. 


Subsec. 144(1) substituted by 1994, c. 21, subsec. 68(1), applicable to 1992 er seq. and, 
where an amount was paid to a person before 1993 without first having been allocated 
to that person, it shall be deemed for the purposes of the subsec. to have been allocated 
to that person. Subsec. 144(1) formerly read: 


(1) Definition of “employees profit sharing plan” — IM this section, an “em- 
ployees profit sharing plan” means an arrangement under which payments com- 
puted by reference to an employer's profits from the employer’s business or by 
reference to an employer’s profits from the employer’s business and the profits, 
if any, from the business of a corporation with whom an employer does not deal 
at arm’s length are made by the employer to a trustee in trust for the benefit of 
officers or employees of the employer or of a corporation with whom the em- 
ployer does not deal at arm’s length (whether or not payments are also made to 
the trustee by the officers or employees), and under which the trustee has, since 
the commencement of the plan or the end of 1949, whichever is the later, each 
year allocated either contingently or absolutely to individual officers or 
employees, 


(a) all amounts received by the trustee from the employer or from a corpora- 
tion with whom the employer does not deal at arm’s length, 


(b) all profits from the trust property (computed without regard to any capi- 
tal gain made by the trust or capital loss sustained by it at any time since the 
end of 1955), 


(c) all capital gains and capital losses of the trust for taxation years ending 
after 1971, and 


(d) all amounts in respect of which employees who have, after 1971, ceased 
to be beneficiaries under the arrangement are deemed by subsection (9) to 
have made a payment on account of tax under this Part, 


in such a manner that the total of all those amounts, profits, gains and losses, 
minus such portion thereof as has been paid to beneficiaries under the trust, is 
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allocated either contingently or absolutely to officers or employees who are ben- 
eficiaries thereunder. 


Selected Cases [subsec. 144(1)]: Alian A. Greber Professional Corp. v. R., [2007] 
4 C.T.C. 2097 (TCC) (No CCP obligation re funds paid to EPSP, even where entire 
salary paid to EPSP). 4 


(2) No tax while trust governed by a plan — No tax is paya- 
ble under this Part by a trust on the taxable income of the trust fora | 
taxation year throughout which the trust is governed by an employ- 
ees S profit ering plan. 


ossible Future Amendment - — PSP. 


1c remiums on H cmiploves cbilinaadation, 
To ensure that ets continue to be a useful vehicle for ciples that are teed. 


determine whether technical improvements are required in this area. : 

Before proceeding with any proposals, the Government will undertake ceabeina to 
seek the views of stakeholders, and ensure that any amendments to the tax rules appli- 
cable to EPSPs continue to accommodate the appropriate use of such plans. — . 
Dept. of Finance news release 2011-072, Aug. 30, 2011: Government Invi ee 
Comments 0 on Tax Rules for Employee Profit Sharing Plans | 

As announced in Budget 2011, the Department of Finance is inviting stikkeholders: to 


comment on the tax rules that apply to Employee Profit Sharing Plans (EPSPs) to en- 
sure that the rules continue to accommodate the appropriate use of such plans. - 


EPSPs are an important vehicle that enables business owners to align the interests of 
their employees with those of the business by sharing the profits of their — with 
their employees. 7 | bale 


In recent years, these plans have increasingly been used as a means tlie some busine 
Owners to direct profit participation to members of their families with the intent of 
reducing or deferring taxes on these profits. Some employers are also using EPSPs to. 
avoid making Canada Pension Plan contributions and to avoid baying, Pealemnen In- 
surance premiums on employee compensation. 


To ensure that EPSPs continue to be a useful veliiole for employers that are used for 
their intended purpose, the Government is reviewing the existing rules for EPSPs to 
determine whether technical improvements are required in this area, 


Comments can be sent to the Department of Finance at ConsultationsEPSP- 
RPEB @fin.ge.ca or to EPSP Consultation, Tax Policy Branch, Department of Finance, 
140 O’Connor Street, Ottawa, Ontario, KIA 0G5. The closing date for comments is. 
October 25, 2011. 


For further information, media may contact: Jack Aubry, Media Relations, Departmen 
of Finance, 613-996-8080. cae 


Consultations on the Tax Rules for Employee Profit Sharin Plans 


Note: A consultation is not a poll. Please do not send multiple — ‘or duplicate 
submissions. 


Closing Date: October 25; 2011 
Who may respond: These consultations are open to anyone. 


Comments regarding any element of this paper are invited and can be emalicd to Con 
sultationsEPSP-RPEB @fin.ge.ca, - 


Also, written comments can be forwarded to: EPSP Consultation, Tax Policy Branch, 
Department of Finance, 140 O’Connor Street, Ottawa, Ontario KIA 0GS5._ 


Once received by the Department of Finance, all submissions will be subject to the 
Access to Information Act (ATI Act) and may be disclosed in accordance with its pro-- 
visions. If a request pertaining to your submission is received under the ATL Act, ‘ea 
will be consulted under Section 27 of the ATI Act. > 


Purpose of the Consultation. Onde 


Budget 2011 announced the Government’s intention to consult stake Wiles ¢ 
rules governing Employee Profit Sharing Plans (EPSPs). be a ere Ls 
Budget omitted — ed.J — 


This consultati ocument identifies several issues associated with ct 
rules, followed by suggestions as to how the Government might address each issue. 
Stakeholders are invited to provide their comments on the i issues of interest and to pro- 
pose alternatives where applicable. It is recognized that no one proposal wi 
resolve. all of the issues identified, . : 


What is an Employee Profi t Sharing Plan: ? 
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Related Provisions: 149(1)(p) — Exemption. from tax. 
History: Subsec. 144(2) substituted by 1994, c. 21, subsec. 68(1), applicable to 1993 
et seq. That subsec. formerly read: 


(2) No tax is payable under this Part by a trust on the taxable income of the trust 
fora period during which the trust was governed by an employees profit sharing 
plan. 


(3) Allocation contingent or absolute taxable — There shall 
be included in computing the income for a taxation year of an em- 
ployee who is a beneficiary under an employees profit sharing plan 
each amount that is allocated.to the employee contingently or abso- 
lutely by the trustee under the plan at any time in the year otherwise 
than in respect of 


(a) a payment made by the employee to the trustee; 

(b) a capital gain made by the trust before 1972; 

(c) a capital gain of the’ trust for a taxation year ending after 
1974; 


(d) a gain made by the trust.after 1971 from the disposition of a 
capital property except to the extent that the gain is.a capital 
gain described in paragraph (c); or 
(e).a dividend received by the trust from a taxable Canadian 
corporation. 


(f) [Repealed] 


Related Provisions: 6(1)(d) — Inclusion in income from employment; 144(8) — 
Allocation of credit for dividends; 147(11) — Portion of receipts deductible where 
EPSP later becomes a DPSP. 


History: Para. 144(3)(f) repealed by 1994, c. 21, subsec. 68(2), applicable to 1992 er 
seq., except that a taxpayer may elect that the repeal not apply to the taxpayer’s 1992 


taxed. at the highest federal Eton e income tax 1 
ernment extended the tax on ep} income to cei a 


children were subject to the tax on split income? 
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taxation year by so notifying Revenue Canada in writing before the end of December 
1994. That para. formerly read: 


(f) interest received by the trust. 
Regulations: 212 (information return). 


Interpretation Bulletins: IT-379R: Employees’ profit sharing plans — allocations to 
beneficiaries, 


Forms: T4PS: Statement of employee profit sharing plan allocations and payments; 


T4PS Summary: Employee profit-sharing plan payments and allocations, T4PS 
Segment. 


(4) Allocated capital gains and losses — Each capital gain 
and capital loss of a trust governed by an employees profit sharing 
plan from the disposition of any property shall, to the extent that it 
is allocated by the trust to an employee who is a beneficiary under 
the plan, be deemed to be a capital gain or capital loss, as the case 


may be, of the employee from the disposition of that property for | 


the taxation year of the employee in which the allocation was made 
and, for the purposes of section 110.6, the property shall be deemed 
to have been disposed of by the employee on the day on which it 
was disposed of by the trust. 

Related Provisions: 6(1)(d) — Allocations etc. under profit sharing plan; 


39.1(1)“exempt capital gains balance”C(c), 39.1(6) — Reduction in gain to reflect cap- 
ital gains exemption election. 


History: Subsec. 144(4) amended by 1995, c. 3, s. 42, applicable to 1994 et seq. Sub- 
sec. (4) formerly read: 


(4) Any capital gain of a trust governed by an employees profit sharing plan or 
any capital loss of the trust for‘a taxation year ending after 1971 from the dispo- 
sition of any property shall, to the extent that it has been allocated by the trust to 
an employee who is a beneficiary under the plan, be deemed to be a capital gain 
or capital loss, as the case may be, of the employee from the disposition of that 
property, for the taxation year of the employee in which the allocation was made. 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


(4.1) Idem — Notwithstanding subsection 26(6) of the Income Tax 
Application Rules, where at any time before 1976 the trustee of a 
trust governed by an employees profit sharing plan so elects in pre- 
scribed manner, the trust shall be deemed 


(a) to have, on December 31, 1971, disposed of each property 
owned by the trust on that day for proceeds of disposition equal 
to the fair market value of the property on that day, and 


(b) to have, on January 1, 1972, reacquired each property de- 
scribed in paragraph (a) for the amount referred to in that 
paragraph, 
if the trustee under the plan has, before 1976, allocated the total of 
all capital gains and capital losses resulting from the deemed dispo- 
sitions among the employees or other beneficiaries under the plan to 
the extent that the trustee under the plan has not previously so allo- 
cated them. 


Related Provisions: 54“superficial loss”(c) — Superficial loss rule does not apply. 
Regulations: 1500(1) (prescribed manner). 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


(4.2) ldem — Where a trust governed by an employees profit shar- 
ing plan 


(a) was governed by an employees profit sharing plan on De- 
cember 31, 1971, and the trustee of the trust has made an elec- 
tion under subsection (4.1), or 


(b) was not governed by an employees profit sharing plan on 
December 31, 1971, 


the trustee of the trust may, in any taxation year after 1973, elect in 
prescribed manner and prescribed form to treat any capital property 
of the trust as having been disposed of, in which event the property 
shall be deemed to have been disposed of on any day designated by 
the trustee for proceeds of disposition equal to 


(c) the fair market value of the property on that day, 


(d) the adjusted cost base to the trust of the property on that day, 
or 
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(e) an amount that is neither greater than the greater of the 
amounts determined under paragraphs (c) and (d) nor less than 
the lesser of the amounts determined under those paragraphs 


whichever is designated by the trustee and to have been reacquired _ 
by the trust immediately thereafter at a cost equal to those proceeds. 


Related Provisions: 54‘superficial loss”(c) — Superficial loss rule does not apply. 


Regulations: 1500(2) (prescribed manner). | 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


Forms; T3009: Election for deemed disposition and reacquisition of any capital pro- 
perty of an employees profit sharing plan under subsection 144(4.2). 


(5) Employer’s contribution to trust deductible — An 
amount paid by an employer to a trustee under an employees profit 
sharing plan during a taxation year or within 120 days thereafter 
may be deducted in computing the employer’s income for the taxa- 
tion year to the extent that it was not deductible in computing in- 
come for a previous taxation year. 

Related Provisions: 12(1)(n) — Benefits from employees profit sharing plan — 


income to employer; 18(1)(k) — Limitation re employer’s contribution under profit 
sharing plan; 20(1)(w) — Employer’s contribution under profit sharing plan. 


(6) Beneficiary’s receipts deductible — An amount received 
in a taxation year by a beneficiary from a trustee under an employ- 
ees profit sharing plan shall not be included in computing the bene- 
ficiary’s income for the year. 


Related Provisions: 12(1)(n)— Benefits from employees profit sharing plan — 
income to employer; 18(1)(k)(i), 20(1)(w) — Deduction for employer’s contribution. 


(7) Beneficiary’s receipts that are not deductible — Not- 
withstanding subsection (6), such portion of an amount received in 
a taxation year by a beneficiary from the trustee under an employ- 
ees profit sharing plan as cannot be established to be attributable to 


(a) payments made by the employee to the trustee, 


(b) amounts required to be included in computing the income of 
the employee for that or a previous taxation year, 


(c) a capital gain made by the trust before 1972, 


(d) a capital gain made by the trust for a taxation year ending 
after 1971, to the extent allocated by the trust to the beneficiary, 


(e) a gain made by the trust after 1971 from the disposition of a 
capital property, except to the extent that the gain is a capital 
gain made by the trust for a taxation year ending after 1971, 


(f) the portion, if any, of the increase in the value of property 
transferred to the beneficiary by the trustee that would have been 
considered to be a capital gain made by the trust in 1971 if the 
trustee had sold the property on December 31, 1971 for its fair 
market value at that time, or 


(g) a dividend received by the trust from a taxable Canadian cor- 
poration other than a dividend described in subsection 83(1), to 
the extent allocated by the trust to the beneficiary, 


shall be included in computing the beneficiary’s income for the year 
in which the amount was received, except that in determining the 
amount of any payments or other things described in any paragraph 
of this subsection, the amount thereof otherwise determined shall be 
reduced by such portion of the total of all capital losses of the trust 
for taxation years ending after 1971 as has been allocated by the 
trust to the beneficiary and has not been applied to reduce the 
amount of any payments or other things described in any other par- 
agraph of this subsection. 


Related Provisions: 6(1)(d) — Allocations etc. under profit sharing plan; 212 — 
Tax on Canadian income of non-resident persons. 


Interpretation Bulletins: IT-379R: Employees profit sharing plan — allocations to 
beneficiaries. 


Forms: T4PS: Statement of employee profit sharing plan allocations and payments; 
T4PS Summary: Employee profit-sharing plan payments and allocations; T4PS 
Segment. 


(7.1) Where property other than money received by bene- 
ficiary — Where, at any particular time in a taxation year of a trust 
governed by an employees profit sharing plan, an amount was re- 
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ceived by a beneficiary from the trustee under the plan and the 
amount so received was property other than money, the following 
rules apply in respect of each such property so received by the ben- 
eficiary at the particular time: 


(a) the amount that was the cost amount to the trust of the pro- 
perty immediately before the particular time shall be deemed to 
be the trust’s proceeds of disposition of the property; and 


(b) that proportion of 


(i) such portion of the amount received by the beneficiary, as 
can be established to be attributable to the payments or other 
things described in paragraphs (7)(a) to (g) (on the assump- 
tion that the amount of any payments. or other things de- 
scribed in any such paragraph is the amount thereof deter- 
mined as provided in subsection (7)) 


that 


(ii) the cost amount to the trust of the property immediately 
before the particular time 


is of 
(iii) the cost amounts. to the trust of all properties, other than 
money, so received by the beneficiary at the particular time, 


is, subject to paragraph (c), deemed to: be 
(iv) the cost to the beneficiary of the property, and 


(v) for the purposes of subsection (7) but not for the purposes 
of this subsection, the amount so received by, the beneficiary 
by virtue of the receipt by the beneficiary. of the property. 


(c) where a particular property received is all or a portion of pro- 
perty received in satisfaction of all or a portion of the benefici- 
ary’s interests in the trust and the beneficiary files with the Min- 
ister. on or before the beneficiary’s. filing-due date. for the 
taxation year that includes the particular time an election in re- 
spect of the particular property in prescribed form, there shall be 
included in the cost to the beneficiary of the particular property 
determined under paragraph (b) the least of 


(i) the amount, if any, by which the unused portion of the 

. beneficiary’s exempt capital gains balance in respect of the 
trust.at the particular time. exceeds the total.of all amounts 
each. of which is,an amount included because.of this, para- 
graph in the cost to the, beneficiary of another property re- 
ceived by the beneficiary at or before the particular time in 
the. year, 


(ii) the amount, if any, by which the fair market allie of the 
particular property at the particular time exceeds the amount 
deemed by subparagraph (b)(iv) to be the cost to the benefi- 
ciary of the particular property, and 


(iii) the amount designated in the election in respect of the 
particular: property. 
Related Provisions: 39:1(1)“exempt capital gains balance’”F(a) — Exempt capital 
gains balance of flow-through entity.’ 
History: The portion of para. 144(7.1)(b) between subparas. (iii) and’ (iv) amended, 
para. 144(7.1)(c) added, by 1998, c. 19, subsec. 169(3), (4); the portion applicable to 
1994 et seq., para. (c) applicable to 1994 et seg., and a prescribed form filed under 
para. 144(7.1)(c) before January 1999 is deemed to be filed on time. The portion of 
para. 144(7.1)(b). between subparas. (iii) and (iv) formerly read: 


shall be deemed to be 


Interpretation Bulletins: IT-379R: Employees profit. sharing plan — allocations :to 
beneficiaries. 


Forms: T4PS: Statement of employee profit sharing plan allocations and payments, 
T4PS Summary: Employee profit-sharing plan payments and allocations, T4PS 
Segment. 


(8) Allocation of credit for dividends — Where there has been 
included in computing the income of a trust for a taxation year dur- 
ing which the trust was governed by an employees profit sharing 
plan taxable dividends from taxable Canadian corporations and 
there has been allocated by the trustee under the plan for the pur- 
poses of this subsection an amount for the year to one or more of 
the employees who are beneficiaries under the plan, which amount 
or the total of which amounts does not exceed the amount of the 
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taxable dividends so included, each of the employees who are bene- 
ficiaries under the plan shall be deemed to have received a taxable 
dividend from a taxable Canadian corporation equal to the lesser of 


(a) the amount, if any, that would be included in computing the 
employee’s income for the year, by, virtue, of this section, if this 
section were read without reference to paragraph (3)(e), and 


(b) the amount, if any, so allocated for the purposes of this sub- 
section to the employee. 


Interpretation Bulletins: IT-379R: Employees profit HABE plans — allocations to 
beneficiaries. 


(8.1) Foreign tax deduction [foreign tax credit] — For the 
purpose of subsection 126(1), the following rules apply: 


(a) such portion of the income for a taxation year of a trust gov- 
erned by an employees profit sharing plan from sources (other 
than businesses carried on by it) in a foreign country as 


(i) may reasonably be considered (having regard to all the 
circumstances including the terms and conditions of the plan) 
to be part of 


(A) the income that, by virtue of subsection (3), was in- 
cluded in computing the income for a taxation year of a 
particular: employee who was a beneficiary under the 
plan, or ; 


(B) the amount, if any, by which 


(1) the total of amounts each of which is a capital gain 
of the trust that, by virtue of subsection (4), was 
deemed to be a capital gain of the particular employee 
for a taxation year 


exceeds 


(II) the total of amounts each of which is a eapital loss 
of the trust that, by virtue of; subsection (4), was 
deemed to be a capital loss of the particular employee 
for the:taxation year, and 


(ii) was not designated by the trust in respect of any other 
employee who was a beneficiary under the plan, 


shall, if so designated by the trust in.respect of. the, particular 
employee in its return of income for the year under this Part, be 
deemed to be income of the particular employee for the taxation 
year from sources in that country; and 


(b) an employee who is a beneficiary under an employees profit 
sharing plan shall be deemed to have paid as non-business-in- 
come tax for a taxation year, on the income that the employee is 
deemed by paragraph (a) to have for the year from sources in a 
foreign country, to the government. of that country an. amount 
equal to that proportion of the non-business-income tax paid by 
the trust governed by the plan for the year to the government of 
that country, or to the government of a state, province or other 
political subdivision of that country (except.such portion of that 
tax as was deductible under subsection 20(11) in computing its 
income for the year) that 


(i) the income that the employee:is deemed by paragraph (a) 
to have for the year from sources in that country 


is of 
(ii) the income of the trust for the year from sources (other 
than businesses carried on by it) in that country. 


(8.2) [Repealed] 


History: Subsec. 144(8.2) repealed by 1994, c. 21, subsec. 68(3), applicable to 1992 et 
seq., except that a taxpayer may elect that the repeal not apply to the taxpayer’s 1992 
taxation year by so notifying Revenue Canada’ in writing before the end of December 
1994. That subsec. formerly read: 


(8.2) Where interest has been included in computing the income of a trust for a 
taxation year during which the trust was governed by an employees profit shar- 
ing plan, and there has been allocated by the trustee under the plan for the pur- 
poses of this subsection an amount for the year to'one or more of the employees 
who are beneficiaries under the’ plan, which amount or the’ total of which 
amounts does not exceed the amount of the interest so included, each of the em- 
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ployees who are beneficiaries under the plan shall be deemed to have received 
interest equal to the lesser of 
(a) the amount, if any, that would be included in computing the employee’s 
income for the year by virtue of this section, if this section were read without 
reference to paragraph (3)(f), and 
(b) the amount, if any, so allocated for the purposes of this subsection to the 
employee. 


(9) Deduction for forfeited amounts — Where a person ceases 
at any time in a taxation year to be a beneficiary under an employ- 
ees profit sharing plan and does not become a beneficiary under the 
plan after that time and in the year, there may be deducted in com- 
puting the person’s income for the year the amount determined by 
the formula 


where 


A is the total of all amounts each of which is an amount included 
in computing the person’s income for the year or a preceding 
taxation year (other than an amount received before that time 
under the plan or an amount under the plan that the person is 
entitled at that time to receive) because of an allocation (other 
than an allocation to which subsection (4) applies) to the person 
made contingently under the plan before that time; 


B_ is the portion, if any, of the value of A that is included in the 
value of A because of paragraph 82(1)(b); 


C_ is the total of all taxable dividends deemed to be received by the 
person because of allocations under subsection (8) in respect of 
the plan; and 


D is the total of all amounts deductible under this subsection in 
computing the person’s income for a preceding taxation year be- 
cause the person ceased to be a beneficiary under the plan in a 
preceding taxation year. 


Related Provisions: 8(1)(0.1) — Deduction from employment income; 144(3) — 
Allocation contingent or absolute taxable; 144(10)— Payments out of profits; 
152(1) — Assessment; 160.1 — Where excess refunded; 257 — Formula cannot calcu- 
late to less than zero. 


History: Subsec. 144(9) substituted by 1994, c. 21, subsec. 68(4), applicable to 1992 
et seq., except that a taxpayer may elect that the subsec. not apply to the taxpayer’s 
1992 taxation year by notifying Revenue Canada in writing before the end of Decem- 
ber 1994. That subsec. formerly read: 


(9) Refunds — For the purposes of section 164, where an employee who is a 
beneficiary under an employees profit sharing plan ceases, at any time in a taxa- 
tion year, to be a beneficiary thereunder, and it is established that 

(a) there has been included in computing the income of the employee for that 

or a previous taxation year an amount by virtue of any allocation made to the 

employee contingently by the trustee under the plan prior to the time the 

employee ceased to be a beneficiary thereunder, and 

(b) the employee has not at any time received that amount from the trustee 

under the plan and is not, under the plan, entitled to receive that amount, 
the employee shall be deemed to have made, at the time the employee ceased to 
be a beneficiary under the plan, a payment equal to 15% of that amount on ac- 
count of tax under this Part for the taxation year in which the employee ceased to 
be a beneficiary under the plan. 


(10) Payments out of profits — Where the terms of an arrange- 
ment under which an employer makes payments to a trustee specifi- 
cally provide that the payments shall be made “out of profits”, the 
arrangement shall, if the employer so elects in prescribed manner, 
be deemed, for the purpose of subsection (1), to be an arrangement 
under which payments computed by reference to the employer’s 
profits are required. 


Related Provisions: 87(2)(r) — Amalgamation — election by predecessor deemed 
made by new corporation. 


History: Subsec. 144(10) substituted by 1994, c. 21, subsec. 68(4), applicable to 1992 
et seq. That subsec. formerly read: 


(10) Where the terms of an arrangement under which an employer makes pay- 
ments to a trustee specifically provide that the payments shall be made “out of 
profits”, the arrangement shall, if the employer has so elected in prescribed man- 
ner, be deemed, for the purpose of subsection (1), to be an arrangement for pay- 
ments “computed by reference to an employer’s profits from the employer’s 
business”. 
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Regulations: 1500(3) (prescribed manner). 


Interpretation Bulletins: IT-280R: Employees’ profit sharing plans — payments 
computed by reference to profits. aleee 


(11) Taxation year of trust — Where an employees profit shar- 
ing plan is accepted for registration by the Minister as a deferred 
profit sharing plan, the taxation year of the trust governed by the 
employees profit sharing plan shall be deemed to have ended imme- 
diately before the plan is deemed to have become registered as a 
deferred profit sharing plan pursuant to subsection 147(5). 
Definitions [s. 144]: “adjusted cost base” — 54, 248(1); “amount”, “business” — 
248(1); “Canadian corporation” — 89(1), 248(1); “capital gain”, “capital loss” — 
39(1), 248(1); “capital property” — 54, 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend”, “employee” — 248(1); “employees profit sharing plan” — 
144(1), 248(1); “employer” — 248(1); “Minister”, “officer”, “prescribed”, “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “taxable Canadian corpora- 
tion” — 89(1), 248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 
89(1), 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 144(11), 249; 
“trust” — 104(1), 248(1); “unused portion of a beneficiary’s exempt capital gains bal- 
ance” — 144(1). 

Information Circulars [s. 144]: 77-1R4: Deferred profit sharing plans. 


Employee Life and Health Trust 


144.1 Definitions — (1) The following definitions apply in this 
section. 


“actuary” means a Fellow of the Canadian Institute of Actuaries. 


Related Provisions: 144.1(5) — Actuarial determination of contributions required; 
147.1(1)“actuary” — Same definition for RPP rules. 


“class of beneficiaries” of a trust means a group of beneficiaries 
who have identical rights or interests under the trust. 


“designated employee benefit” means a benefit from a group sick- 
ness or accident insurance plan, a group term life insurance policy 
or a private health services plan. 

Related Provisions: 6(1)(a)(i) — Benefits non-taxable; 6(1)(g)(iv) — DEB ex- 


cluded from employee benefit plan benefits; 18(9)(a)(iv) — Limitation on prepaid ex- 
penses; 144.1(2)(a) — Paying DEB must be only object of ELHT. 


“employee” means a current or former employee of an employer 
and includes an individual in respect of whom the employer has 
assumed responsibility for the provision of designated employee be- 
nefits as a result of the acquisition by the employer of a business in 
which the individual was employed. 


Related Provisions: 128.1(4)(b.1) — ELHT ceasing to be resident in Canada. 


“key employee”, of an employer in respect of a taxation year, 
means an employee who 


(a) was at any time in the taxation year or in a preceding taxa- 
tion year, a specified employee of the employer; or 


(b) was an employee whose employment income from the em- 
ployer in any two of the five taxation years preceding the year 
exceeded five times the Year’s Maximum Pensionable Earnings 
(as determined under section 18 of the Canada Pension Plan) 
for the calendar year in which the employment income was 
earned. 

Related Provisions: 144.1(2)(e), (f) -ELHT must ‘not give more rights to key 


employees than others; 144.1(3)(b) — No deduction if ELHT is operated primarily for 
benefit of key employees. 


(2) Employee life and health trust — A trust that is established 
for employees of one or more employers (each referred to in this 
subsection as a “participating employer”) is an employee life and 
health trust for a taxation year if, throughout the taxation year, 
under the terms that govern the trust, 


(a) the only purpose of the trust is to provide designated em- 
ployee benefits to, or for the benefit of, persons described in 
subparagraphs (d)(i) or (ii); and 

(b) on wind-up or reorganization, the property of the trust may 
only be distributed to 


(i) each remaining beneficiary of the trust who is described in 
subparagraph (d)(i) or (ii) (other than a key employee or an 
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individual who is related toa key employee) on a pro rata 
basis, 


(ii) another employee life and health trust, or 


(iii) after the death of the last beneficiary described in sub- 
paragraph (d)(i) or (ii), Her Majesty in right of Canada or a 
province; 


-(c) the trust is required to be resident in Canada, determined 
without reference to section 94; 


(d) the trust may not have any beneficiaries thier than persons 
each of whom is 


(i) an employee of a participating employer, 


(ii) an individual who, in respect of an employee of a partici- 
pating employer, is (or, if the employee is deceased, was, at 
the time of the employee’s death) 


(A) the spouse or common law. partner of the employee, 
or 


(B) related to the employee and either a member of the 
employee’s household or dependent on the employee for 
support, 


(iii) another employee life and health trust, or 
(iv) Her Majesty in right of Canada or a province; 
'.(e) the trust contains at least one class of beneficiaries where 


(i) the members of the class represent at least 25% of ‘all of 
the beneficiaries of the trust who are employees of the partic- 
ipating employer, and 


(ii) at least 75% of the members of the class are not key em- 
ployees of the participating employer; 


(f) the rights under the trust of each key employee of a partici- 
pating employer are not more advantageous than the rights of a 
class of beneficiaries described in paragraph (e); 


(g) no participating employer, nor any person who does not deal 
at arm’s length with a participating employer, has any rights 
under the trust as a beneficiary or otherwise, except rights to 


(i) designated employee benefits, 


(ii) to, enforce covenants, warranties. or. similar provisions 
regarding 


(A) the maintenance of the trust. as an employee life and 
health trust, or 


(B) the operation’ of the trust in'a manner that prevents 
subsection (3) from applying to prohibit the deduction of 
an amount by the trust under subsection 104(6), or 


(iii) prescribed payments; 


(h) the trust may*not ‘make a loan to; or an investment in, a par- 
ticipating employer or a person or partnership with whom the 
participating employer does not deal at arm’s length; 


(i) representatives of one or more participating employers do not 
constitute the majority of the trustees of the trust or otherwise 
control the trust. 


Related Provisions: 6(1)(a)(i) — Employer contributions to ELHT are not a taxable 
benefit; 6(1)(f)(ii.1) — Benefits under insurance plan administered by ELHT may be 
taxable; 75(3)(b) — Reversionary trust rules do not apply to ELHT; 104(6)(a.4) — De- 
duction to trust for designated employee benefits. payable; 107.1(a) — Distribution of 
property by ELHT deemed at FMV; 108(1)‘trust”(a) — “Trust” does not include an 
ELHT for certain purposes; 127.55(f)(iv)—No minimum tax on ELHT; 
128.1(4)(b.1) — ELHT ceasing to be resident in Canada; 144.1(3) — No deduction if 
terms violated or trust is operated primarily for benefit of key employee; 144.1(12) — 
Deemed separate trusts where more than one employer; 248(1)“employee benefit 
plan”(a) — EHLT deemed not to be EBP; 248(1)“retirement compensation arrange- 
ment’(f.1) — EHLT deemed not to be RCA; 248(1)‘salary ‘deferral arrange- 
ment”(e.1) — EHLT deemed not to be SDA; 248(1)*employee life and health trust” — 
Definition applies to entire Act. 


Regulations: 9500 (prescribed payments for 144.1(2)(g)(Gii) — to GM and Chrysler 
Canada). 


S. 144.1(6)(a)(ii) 


(3): Breach of terms, etc. — No amount may be deducted in a 
taxation year by an employee life and health trust pursuant to sub- 
section 104(6) if in the taxation year the trust 


(a) is not operated in accordance with the terms required by sub- 
section (2) to govern the trust, or 


(b) is operated or maintained primarily for thé benefit of one or 
more key employees or their family members described in sub- 
paragraph 2(d)(ii) [should be (2)(d)(ti) — ed.]. 


Related Provisions: 111(7.5)— No carryforward of losses when 144.1(3) applies. 


(4) Deductibility of employer contributions — In computing 
the income of an employer, 


(a) the employer may deduct for a taxation year the portion of its 
contributions to an employee life and health trust made in the 
year that may, reasonably be regarded as having been. contributed 
to enable the trust to 


(i) pay premiums to an insurance corporation that is licensed 
to provide insurance under the laws of Canada or a province 
for insurance coverage for the year or a prior year in respect 
of designated employee benefits for beneficiaries described 
in subparagraph (2)(d)(i) or (41), or 


(ii) otherwise provide 


(A) group term life insurance as described in clause 
18(9)(a)(iii)(B), or 


(B) any: designated employee benefits payable in the year 
or a prior year to, or for the benefit of, beneficiaries de- 
scribed in subparagraph (2)(d)(@) or (ii); and 


(b) the portion of any contribution made to an. employee life and 

health trust that exceeds the amount deductible under paragraph 

(a) and that may reasonably be regarded as enabling the trust to 

provide or pay benefits. described in subparagraphs, (a)(1) or (11) 

in a subsequent taxation year is deductible for that year. 
Related Provisions: 6(1)(a)(i) — Employer contributions to ELHT are not a taxable 
benefit; 6(1)(f)Gii.1) — Benefits under insurance plan administered by ELHT may be 
taxable; 18(1)(0.3) —No deduction to ELHT except as permitted by 144.1(4)-(7); 
20(1)(s) —'Deduction under 144.1(4)-(7) allowed as deduction from employer’s busi- 
ness income; 87(2)(j.3) — Amalgamation — continuing corporation; 144.1(5) — Actu- 
arial determination of contributions required; 144.1(7)— Maximum deductible; 
144.1(8), (9) — Issuance of indebtedness is not contribution until paid. 


(5) Actuarial determination — For the purposes. of subsection 
(4), if, in respect of an employer’s obligations to fund an employee 
life and health trust, a report has been prepared by an independent 
actuary, using accepted actuarial principles and practices, before the 
time of a contribution by the employer, the portion of the contribu- 
tion that the report specifies to be the amount that the employee life 
and health trust is reasonably expected to pay or incur in a taxation 
year in order to provide designated employee benefits to benefi- 
ciaries described in subparagraph (2)(d)() or (ii) fora taxation year 
is, in the absence of evidence to the contrary, presumed to have 
been contributed to enable the trust to provide those benefits for the 
year. 


Related Provisions: 87(2)(j.3) — Amalgamation — continuing corporation. 


(6) Multi-employer plans — Notwithstanding subsection (4) and 
paragraph 18(9)(a), an employer may deduct in computing its in- 
come for a taxation year the amount that it is required to contribute 
for the year to an employee life and health trust if the following 
conditions are met at the time that the contribution is made: 


(a) it is reasonable to expect that 


(i) at no time in the year will more than 95% of the employ- 
“ees who are beneficiaries of the trust be employed by a single 
employer or by a related group of employers, and 


(ii), at least 15 employers will contribute to the trust in re- 
spect of the year or at least 10% of the employees. who are 
beneficiaries of the trust will be employed in the year by 
more than one participating employer and, for the purpose of 
this condition, all employers who are related to each other 
are deemed to be a single employer; 
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(b) employers contribute to the trust under a collective bargain- 
ing agreement and in accordance with a negotiated contribution 
formula that does not provide for any variation in contributions 
determined by reference to the financial experience of the trust; 
and 


(c) contributions that are to be made by each employer are deter- 
mined, in whole or in part, by reference to the number of hours 
worked by individual employees of the employer or some other 
measure that is specific to each employee with respect to whom 
contributions are made to the trust. 
Related Provisions: 6(1)(a)(i) — Employer contributions to ELHT are not a taxable 
benefit; 6(1)(f)(iii.1) — Benefits under insurance plan administered by ELHT may be 
taxable; 18(1)(0.3) — No deduction to ELHT except as permitted by 144.1(4)-(7); 
20(1)(s) — Deduction under 144.1(4)-(7) allowed as deduction from employer’s busi- 
ness income; 87(2)(j.3) — Amalgamation — continuing corporation; 144.1(5) — Actu- 
arial determination of contributions required; 144.1(7)— Maximum deductible; 
144.1(8) — Issuance of indebtedness is not contribution until paid. 


(7) Maximum deductible — The amount deducted in a taxation 
year by an employer in computing its income in respect of contribu- 
tions made to an employee life and health trust shall not exceed the 
amount determined by the formula . 


eas 
where 


A is the total of all amounts contributed by the employer to the 
trust in the year or in a preceding taxation year; and 


B is the total of all amounts deducted by the employer in a preced- 
ing taxation year in respect of amounts contributed by the em- 
ployer to the trust. 

Related Provisions: 6(1)(a)(i) — Employer contributions to ELHT are not a taxable 

benefit; 18(1)(0.3) — No deduction to ELHT except as permitted by 144.1(6)-(7); 

20(1)(s) — Deduction under 144.1(4)-(7) allowed as deduction from employer’s busi- 

ness income; 87(2)(j.3) — Amalgamation — continuing corporation; 257 — Formula 

cannot calculate to less than zero. 


(8) Employer promissory note — If an employer issues a 
promissory note or provides other evidence of its indebtedness to an 
employee life and health trust in respect of its obligation to the 
trust, 


(a) the issuance of the note or the provision of the evidence of 
indebtedness to the trust is not a contribution to the trust; and 


(b) a payment by the employer to the trust in full or partial satis- 
faction of its liability under the note or the evidence of indebted- 
ness, whether stated to be of principal or interest or any other 
amount, is deemed to be an employer contribution to the trust 
that is subject to this section and not a payment of principal or 
interest on the note or indebtedness. 


Related Provisions: 144,1(9) — Trust status at later time when payment made on 
note. 


(9) Trust status — subsequent times — For the purposes of 
determining whether an amount is deductible by an employer under 
subsection (4), if a trust was an employee life and health trust at the 
time that a promissory note or other evidence of indebtedness re- 
ferred to in subsection (8) was issued or provided, the trust is 
deemed to be an employee life and health trust at each time that an 
employer contribution is deemed to have been made under para- 
graph (8)(b) in respect of the note or other indebtedness. 


(10) Employee contributions — For the purposes of paragraph 
6(1)(f), subsection 6(4) and paragraph 118.2(2)(q), employee con- 
tributions to an employee life and health trust, to the extent that 
they are, and are identified by the trust at the time of contribution 
as, contributions in respect of a particular designated employee ben- 
efit, are deemed to be payments by the employee in respect of the 
particular designated employee benefit. 


(11) Income inclusion — If a trust that is, or was, at any time, an 
employee life and health trust pays an amount as a distribution from 
the trust to any person in a taxation year, the amount of the distribu- 


Income: Tax Act, Part I 


tion shall be included in computing the person’s income for the 
year, except to the extent that the amount is 


(a) a payment of a designated employee benefit that is not in- 
cluded in the person’s income because of section 6; or 


(b) a distribution to another employee life and health trust that is 

a beneficiary of the employee life and health trust. 
Related Provisions: 6(1)(a)(i) — Benefits non-taxable; 6(1)(f)(iii.1) — Benefits 
under insurance plan administered by ELHT may be taxable; 56(1)(z.2) — Amount 
under 144.1(11) included in income unless taxed under 70(2); 75(3)(b) — Reversion- 
ary trust rules do not apply to ELHT; 107.1(a) — Distribution of property by ELHT 
deemed at FMV: 111(7.3)-(7.5), 144.1113) — Non-capital losses of ELHT; 
128.1(10)“excluded right or interest”(a)(vi.1) — No deemed disposition of rights on 
emigration or immigration of beneficiary, 153(1)(s) — Withholding of tax at source; 
212(1)(w) — Withholding tax on payment to non-resident. 


(12) Deemed separate trusts — Where contributions have been 
received by an employee life and health trust from more than one 
employer, the trust is deemed to be a separate trust established in 
respect of the property held for the benefit of beneficiaries de- 
scribed in subparagraph (2)(d)(i) or (ii) in respect of a particular 
employer, if ; 
(a) the trustee designates the property to be held in a separate 
trust for the benefit of those beneficiaries in an election made on 
or before the filing-due date of the first taxation year of the sepa- 
rate trust described in this subsection; and 


(b) under the terms of the trust, contributions from the employer 
and the income derived from those contributions accrues solely 
for the benefit of those beneficiaries. 


(13) Non-capital losses — No non-capital loss is deductible by 
an employee life and health trust in computing its taxable income 
for a taxation year, except as provided by subsections 111(7.3) to 
(7.5). 

History: S. 144.1 added by 2010, c. 25, s. 34, applicable to trusts. established after 
2009. 

Definitions [s. 144.1]: “actuary” — 144.1(1); “amount” — 248(1);  “arm’s 
length” — 251(1); “business” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255, Interpretation Act 35(1); “class of beneficiaries”, “desig- 
nated employee benefit” — 144.1(1); “employed” — 248(1); “employee” — 144,1(1); 
“employee life and health trust” — 144.1(2), 248(1); “employer”, “employment”, “fil- 
ing-due date”, “group term life insurance policy” — 248(1): “Her Majesty” — Inter- 
pretation Act 35(1);, “identical” — 248(12); “individual”, “insurance corporation” — 
248(1); “key employee” — 144.1(1); “non-capital loss” — 111(8), 248(1); “person”, 
“prescribed”, “private health services plan”, “property” — 248(1); “province” — Inter- 
pretation Act 35(1); “related” — 251(2)-(6); “related group” — 251(4); “resident in 
Canada” — 250; “specified employee”, “taxable income” — 248(1); “taxation year” — 
249; “trust” — 104(1), 248(1); (3). 


Registered Supplementary Unemployment 
Benefit Plans 


145. (1) Definitions — In this section, 


“registered supplementary unemployment benefit plan” means 
a supplementary unemployment benefit plan accepted by the Min- 
ister for registration for the purposes of this Act in respect of its 
constitution and operations for the taxation year under 
consideration; 

Related Provisions: 75(3)(a) — Reversionary trust rules do not apply to.RSUBP; 
108(1)“trust”(a) — “Trust” does not include a RSUBP for certain purposes; 
128.1(10)“excluded right or interest’’(a)(xi) — No deemed disposition on emigration; 
248(1)“disposition”(f)(vi) — Rollover from one trust to another; 248(1)“registered sup- 
plementary unemployment benefit plan” — Definition applies to entire Act. 


Information Circulars: 72-5R2: Registered supplementary unemployment benefit 
plans. 
Forms: T3S: Supplementary unempioyment benefit plan — income tax return. 


“supplementary unemployment benefit plan” means an arrange- 
ment, other than an arrangement in the nature of a superannuation 
or pension fund or plan or an employees profit sharing plan, under 
which payments are made by an employer to a trustee in trust exclu- 
sively for the payment of periodic amounts to employees or former 
employees of the employer who are or may be laid off for any tem- 
porary or indefinite period. 
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Information Circulars: .72-5R2: Registered. supplementary, unemployment benefit 
plans; 78-14R4: Guidelines for trust companies and other persons responsible for filing 
T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 


(2) No tax while trust governed by plan — No tax is payable 
under this Part by a trust on the taxable income of the trust for a 
period during which the trust was governed by a registered supple- 
mentary unemployment benefit plan. 

Related Provisions: 149(1)(q) — Trust exempt from tax. 

Information Circulars: 72-5R2: Registered supplementary unemployment benefit 
plans. 

Forms: T3S: Supplementary unemployment benefit plan — income tax return. 


(3) Amounts received taxable — There shall be included in 
computing the income of a taxpayer for a taxation year each amount 
received by the taxpayer under a supplementary unemployment 
benefit plan from the trustee under the plan at any time in the year. 


Related Provisions: 56(1)(g)— Income inclusion; 153(1)(e) — Withholding; 
212(1)(k) — Withholding tax on payment to’ non-resident. 


(4) Amounts received on amendment or winding-up of 
plan — There shall be included in computing the income for a tax- 
ation year of a taxpayer who, as.an employer, has made any pay- 
ment. to a trustee under a. supplementary. unemployment benefit 
plan, any amount received by the taxpayer in the year as a result of 
an amendment to or modification of the plan or.as a result of the 
termination or winding-up of the plan. 


Related Provisions: 56(1)(g)— Income _ inclusion; 
212(1)(k) — Withholding tax on payment to non-resident. 


153(1)(e) — Withholding; 


(5) Payments by employer deductible — An amount paid by 
an employer to a trustee under a registered supplementary unem- 
ployment benefit plan during a taxation year or within 30 days 
thereafter may be deducted in computing the employer’s income for 
the taxation year to the extent that it was not deductible in comput- 
ing income for a previous taxation year. 

Related Provisions: 6(1)(a)(i) — Employer’s contribution. is not .a taxable. benefit; 
18(1)G) — Limitation re employer’s contribution under. supplementary unemployment 
benefit plan; 20(1)(x) — Deduction for employer’s contribution. 

Definitions [s. 145]: “amount”, “employee” — 248(1); “employees profit sharing 
plan” — 144(1), 248(1); “employer”, “Minister” — 248(1); “taxable income” — 2(2), 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1). 
Registered Plans Compliance Bulletins [s. 145]: 1, 2, 3 (how to contact us). 
Forms [s. 145]: T2 SCH 15: Deferred income plans. 


Registered Retirement Savings Plans 


146. (1) Definitions — In this section, 


“annuitant” means 


(a) until such time after maturity of the plan as’ an individual’s 
spouse or common-law partner becomes entitled, as a conse- 
quence of the individual’s death, to receive benefits to be paid 
out of or under the plan, the individual referred to in paragraph 
(a) or (b) of the definition “retirement savings plan” in this sub- 
section for whom, under a retirement savings plan, a retirement 
income is to be provided, and 


(b) thereafter, the spouse or common-law partner referred to in 
paragraph (a); 
Related Provisions: 60(!) — Transfer of RRSP premium refunds; 128:1(10)“ex- 
cluded right or interest’(a)(i) — No deemed disposition on emigration of annuitant, 
146(16) — RRSP — deduction on transfer of funds; 160.2(1) — Joint and several lia- 
bility in respect of amounts received out of or under RRSP; 248(8) — Meaning of 
“consequence” of death. 


History: The definition “annuitant” in subsec. 146(1) amended by 2000, c. 12, Sch. 2, 
s. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 


Para. (a) of the definition “annuitant” in subsec. 146(1) amended by 1998, c. 19, sub- 
sec. 170(1), applicable to taxation years that end after November 1991. Para. (a) for- 
merly read: 
(a) until such time after maturity of the plan as his or, her spouse becomes enti- 
tled, as a consequence of the spouse’s death, to receive benefits to be paid out of 
or under the plan, the individual referred to in paragraph (a) or (b) of the defini- 
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tion “retirement savings plan” in this subsection for whom, under a retirement 
savings plan, a retirement income is to be provided, and 


Information Circulars: 72-22R9: Registered retirement savings plans. 
Forms: RC4177: Death of an RRSP annuitant [guide], 


‘benefit’ includes any amount received out of or under a retire- 
ment savings plan other than 


(a) the portion thereof received by a person other than the annui- 

‘ tant that can reasonably be regarded as part of the amount in- 
cluded in computing the income of an annuitant by virtue of 
subsections, (8.8) and (8.9), 


(b) an amount received by the person with whom the annuitant 
has the contract or arrangement described in the definition “re- 
tirement savings plan” in this subsection as a premium under the 
plan, 


(b.1) an amount in respect of which the annuitant pays a tax 
under Part XI.01, unless the tax is waived, cancelled or 
refunded, 


(c) an amount, or part thereof, received in respect of the income 
of the trust under the plan for a taxation year for which the trust 
was not exempt from tax by virtue of paragraph (4)(c), and 


(c.1) a tax-paid amount described in paragraph (b) of the defini- 
tion “tax-paid amount” in this subsection that relates to interest 
or another amount included in computing income otherwise than 
because of this section 


and without restricting the generality of the foregoing includes any 
amount paid to an annuitant under the plan 


(d) in accordance with the terms of the plan, 


(e) resulting from an amendment to or modification of the plan, 
or 


(f) resulting from the termination of the plan; 


Related Provisions: 146.3(5)(d) — Parallel rule for RRIFs; 160.2(1) — Joint and 
several liability in respect of amounts received out of or under RRSP; 207.01(1)“ad- 
vantage”, 207.05 — Tax on advantage received from RRSP. 


History: Para. (b.1) added to “benefit” in subsec. 146(1), by 2011, c. 24, subsec. 45(2), 
applicable to transactions occurring, income; earned, capital gains accruing and invest- 
ments acquired after March 22, 2011. 


Para. (c.1) added to “benefit” in subsec. 146(1) by 1998, c. 19, subsec. 170(2), applica- 
ble to deaths occurring after 1992. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 


“earned income” of a taxpayer for a taxation year means the 
amount, if any, by which the total of all amounts each of which is 


(a) the taxpayer’s income for a period in the year throughout 
which the taxpayer was resident in Canada from 


(i) an office or employment, determined without reference to 
paragraphs 8(1)(c), (m) and (m.2), 

(ii) a business carried on by the taxpayer either alone or as a 
partner actively engaged in the business, or 


(iii) property, where the income is derived from the rental of 
real property or from royalties in respect of a work or inven- 
tion of which the taxpayer was the author or inventor, 


Prope sed Amendment — 146(1)“eal 
ne”(a)(iti) 


wy: an amount iit seniee s pubigrdbh 5600): me 3: @ or 
(o) or subparagraph 56(1)(r)(v) in computing the taxpayer’s in- 
come for a period in the year throughout which the taxpayer was 
resident in Canada, 


(b.1) an amount received by the taxpayer in the year and at a 
time when the taxpayer is resident in Canada as, on account of, 
in lieu of payment of or in satisfaction of, a disability pension 
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under the Canada Pension Plan or a provincial pension plan as 
defined in section 3 of that Act, 


(c) the taxpayer’s income for a period in the year throughout 
which the taxpayer was not resident in Canada from 


(i) the duties of an office or employment performed by. the 
taxpayer in Canada, determined without reference to 
paragraphs 8(1)(c), (m) and (m.2), or 


(ii) a business carried on by the taxpayer in Canada, either 
alone or as a partner actively engaged in the business 


except to the extent that the income is exempt from income tax 
in Canada by reason of a provision contained in a tax convention 
or agreement with another country that has the force of law in 
Canada, or 


(d) in the case of a taxpayer described in subsection 115(2), the 
total that would be determined under paragraph 115(2)(e) in re- 
spect of the taxpayer for the year if 


(1) that paragraph were read without reference to subpara- 
graphs 115(2)(e)(iii) and (iv), and 


Proposed Amendment — 146(1)“earned 
income”(d)(i) 

Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 101(2), 
will amend subpara. (d)(i) of the definition “earned income” in subsec. 146(1) to delete 
the reference to subpara, 115(2)(e)(iii), applicable to 1993 et seq. 

Technical Notes (July 2010): Subsection 146(1) defines “earned income”, which is 
relevant in determining the maximum tax-deductible contributions that a taxpayer may 
make to RRSPs. The definition includes references to a number of provisions that have 
previously been repealed or re-numbered. The definition is amended to remove these 
references and update the numbering, with application from the time the provisions 
were repealed or re-numbered. 


(ii) subparagraph 115(2)(e)(ii) were read without any refer- 
ence therein to paragraph 56(1)(n), 


except any part thereof included in the total determined under 
this definition by reason of paragraph (c) or exempt from in- 
come tax in Canada by reason of a provision contained in a tax 
convention or agreement with another country that has the force 
of law in Canada, 


exceeds the total of all amounts each of which is 


(e) the taxpayer’s loss for a period in the year throughout which 
the taxpayer was resident in Canada from 


(i) a business carried on by the taxpayer, either alone or as a 
partner actively engaged in the business, or 


(i1) property, where the loss is sustained from the rental of 
real property, 


Proposed Amendment — 146(1)“earned 
income” (e)(ii) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
224(2), will amend subpara. (e)(ii) of the definition “earned income” in subsec. 146(1) 
by substituting “real or immovable property” for “real property”, to come into force on 
Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


(f) an amount deductible under paragraph 60(b), (c) or (c.1), or 
deducted under paragraph 60(c.2), in computing the taxpayer’ s 
income for the year, 


Proposed Amendment — 146(1)“earned income’(f) 


(f) an amount deductible under paragraph 60(b), or deducted 
under paragraph 60(c.2), in computing the taxpayer’s income 
for the year, 

Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 


101(3), will amend para. (f) of the definition “earned income” in subsec. 146(1) to 
read as above, applicable to 1997 et seq. 


Technical Notes (July 2010): See under 146(1)“earned income’’(d)(i). 


(g) the taxpayer’s loss for a period in the year throughout which 
the taxpayer was not resident in Canada from a business carried 
on by the taxpayer in Canada, either alone or as a partner ac- 
tively engaged in the business, or 


Income Tax Act, Part I 


(h) the portion of an amount included under subparagraph (a)(ii) 
or (c)(ii) in determining the taxpayer’s earned income for the 


and, for the purposes of this definition, the income or loss of a tax- 
payer for any period in a taxation year is the taxpayer’s income or 
loss computed as though that period were the whole taxation year; 
History: Para. (b) of the definition “earned income” in subsec. 146(1) amended by 
2009, c. 2, subsec. 51(1), applicable to 1997 et seq., except that in its application to the 
1997 to 2007 taxation years, para. (b) is to be read without reference to “or subpara- 
graph 56(1)(r)(v)”. Para. (b) formerly read: 


(b) an amount included under paragraph 56(1)(b), (c), (c.1), (c.2), (g) or (Q) in 
computing the taxpayer’s income for a period in the year throughout which the 
taxpayer was resident in Canada, 


Para. (b.1) of the definition “earned income” in subsec. 146(1) amended by 1998, c. 19, 
subsec. 37(3), applicable to amounts received after 1994. Para. (b.1) formerly read: 


(b.1) an amount described in paragraph 56(8)(a) received by the taxpayer in the 
year, where the taxpayer was resident in Canada at the time of receipt, 


Para. (h) added by 1998, c. 19, subsec. 170(3), applicable to 1995 et seq. 


Para. (b) of the definition “earned income” in subsec. 146(1) amended to add reference 
to para. 56(1)(c.2), para. (b.1) added and para. (f) amended to add “, or deducted under 
paragraph 60(c.2)”, by 1994, c. 7; Sch. VIII (1993, c. 24), subsecs. 82(1) and (2), appli- 
cable to 1991 et seq. 


Selected Cases [subsec. 146(1)“earned income”]: De Giorgio vy. Canada, 
[1996] 2 C.T.C. 2038 (TCC) (Reported income from company constituted “earned 
income”); Goldstein v. Canada, [1995] 2 C.T.C. 2036 (TCC) (Income retains its char- 
acter as it flows through partnership); Switzer v. Canada, [1995] 1 C.T.C. 2928 (TCC) 
(Royalties in appropriate circumstances may be earned income). 


Interpretation Bulletins: IT-377R: Director’s, executor’s or juror’s fees (archived); 
IT-434R: Rental of real property by individual. 


I.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 


“issuer” means the person referred to in the definition “retirement 
savings plan” in this subsection with whom an annuitant has a con- 
tract or arrangement that is a retirement savings plan; 


Registered Plans Frequently Asked Questions: RPFAQ-1 (RRSPs/RRIFs), q. 3 
(change of issuer). 


“maturity” means the date fixed under a retirement savings plan 
for the commencement of any retirement income the payment of 
which is provided for by the plan; 


“net past service pension adjustment” of a taxpayer for a taxation 
year means the positive or negative amount determined by. the 
formula 


P+Q-G 
where 


P is the total of all amounts each of which is the taxpayer’s past 
service pension adjustment for the year in. respect of an 
employer, 

Q is the total of all amounts each of which is a prescribed amount 
in respect of the taxpayer for the year, and 

G is the amount of the taxpayer’s PSPA withdrawals for the year, 
determined as of the end of the year in accordance with pre- 
scribed rules; 


Related Provisions: 204.2(1.3) — Net past service pension adjustment for purposes 
of Part X.1 tax; 257 — Formula cannot calculate to less than zero. 


History: The portion of the definition “net past service pension adjustment” before the 
description of G in subsec. 146(1) substituted by 1994, c, 21, subsec. 69(1), applicable 
to 1993 et seq. That portion of the definition formerly read: 


“net past service pension adjustment” of a taxpayer for a taxation year means the 
positive or negative amount determined by the formula 


P=G 
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where 


P > is the total of all amounts each of which is the taxpayer’s past service pen- 
sion adjustment for the year in respect of an employer, and 


All that portion of the definition of “net past service pension adjustment” preceding the 
description of G amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(3), applica- 
ble after 1988. That portion formerly read: 


“net past service pension adjustment” of a taxpayer for a taxation year means the 
amount determined by the formula 


P-(F+G) 
where 
P is the total of all amounts each of which is the taxpayer’s past service pen- 
sion adjustment for the year in respect of an employer, 
F is the amount of the taxpayer’s PSPA transfers for the year, determined as of 
the end of the year in accordance with prescribed rules, and 


Regulations: 8307(5) (prescribed rules); 8308.4(2) (prescribed amount for formula 
element Q). 


“non-qualified investment” has the same meaning as in subsection 
207.01(1); 


History: The definition “non-qualified investment”. in subsec. 146(1) amended by 
2011, c. 24, subsec. 45(1), applicable in respect of investments acquired after March 
22, 2011. It formerly read: 


“non-qualified investment’, in relation to a trust governed by a registered. retire- 
ment savings plan, means property acquired by the trust after 1971 that is not.a 
qualified investment for the trust; 


Registered Plans Compliance Bulletins: 2 (general warning: use of RRSP funds 
to purchase property that is worthless, non-existent, or not a qualified investment); 3 
(fraudulent RRSP arrangements); 4 (abusive schemes — RRSP stripping). 


“premium” means any periodic or other amount paid or payable 


under a retirement savings plan 


(a) as consideration for any contract referred to in paragraph (a) 
of the definition “retirement savings plan” to pay a retirement 
income, or 


(b) as a contribution or deposit referred to in paragraph (b) of 
that definition for the purpose stated in that paragraph 


but, except for the purposes of paragraph (b) of the definition “ben- 
efit” in this subsection, paragraph (2)(b.3), subsection (22) and the 
definition “excluded premium” in subsection 146.02(1), does not 
include a repayment to which paragraph (b) of the definition “ex- 
cluded withdrawal’ in either subsection 146.01(1) or 146.02(1) ap- 
plies or an amount that is designated under subsection 146.01(3) or 
146.02(3); 

Related Provisions: 60(j) — Transfer of superannuation. benefits; 60(.2) — Trans- 
fer to spousal RRSP; 60(1) — Transfer of RRSP premium refunds; 146(21.1) — Con- 
tribution to Saskatchewan Pension Plan deemed to be RRSP premium; 147.5(11) — 
Contribution to pooled: registered pension plan deemed to be RRSP premium. 


History: The’closing words of the definition “premium” in subsec. 146(1) amended by 
1999, c. 22, subsec. 59(1), applicable to 1997 et seg. The closing words formerly read: 


but, except for the purposes of paragraph (b) of the definition “benefit” in this 
subsection and paragraph. (2)(b.3), does not include a repayment described in 
subparagraph (b)(ii) of the definition “excluded withdrawal” in subsection 
146.01(1) or an amount designated under subsection 146.01(3); 


The closing words of the definition “premium” in subsec. 146(1) amended by 1995, c. 
3, subsec. 43(1), applicable to 1995 et seg: The closing words formerly read: 


but, except for the purposes of paragraph (b) of the definition “benefit” and 
. paragraph (2)(b.3), does not include a repayment: described in subparagraph 
(b)(ii) of the definition “excluded withdrawal” in subsection 146.01(1) or desig- 
nated under subsection) 146.01(3); 
The definition “premium” in subsec. 146(1) amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 82(4), to delete “in this subsection” from after “retirement savings plan” in 
para. (a) and to add that portion following para. (b), applicable to 1992 et seq. 


Regulations: 100(3)(c) (no source withholding where premium is paid by employer 
directly to RRSP); 214.1 (information return). 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


“qualified investment” for a trust governed by a registered. retire- 
ment savings plan means 


(a) an investment that would be described by any of paragraphs 
(a) to (d), (f) and (g) of the definition “qualified investment” in 
section 204 if the reference in that definition to “a trust governed 
by a deferred profit sharing plan or revoked plan” were read as a 


1171 


S. 146(1) qua 


reference to “‘a trust governed. by a registered retirement savings 
plan” and if that definition were read without reference to the 


words “with the exception of excluded property in relation to the 


trust’, 
(b) [Repealed] 


' (c) an annuity described in the definition “retirement income” in 


respect of the annuitant under the plan, if purchased from a li- 
censed annuities provider, 


(c.1) a contract for an annuity issued by. a licensed annuities pro- 
vider where 


(i) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, and 


(ii) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
and administration charges were ignored, approximate the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract, 


(c.2) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) annual or more frequent periodic. payments are or may be 
made under the contract to the holder of the contract, 


(ii) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, 


(iii) neither the time nor the amount of any payment under 
the contract may vary because of the length of any life, other 
than the life of the annuitant under the plan (in this definition 
referred to as the “RRSP annuitant’), 


(iv) the day on which the periodic payments began or are to 
begin (in this paragraph referred to.as the “start date”’) is not 
later than the end of the year in which the RRSP annuitant 
attains 72 years of age, 
(v) either 
(A) the periodic payments are payable for the life of the 
RRSP annuitant and either there is no guaranteed period 
under the contract or there is a guaranteed period that be- 


gins at the start date and does not exceed a term equal to 
90 years minus the lesser of 


(I) the age in whole. years at the start date of the RRSP 
annuitant (determined on the assumption that the 
RRSP annuitant is alive at the start date), and 


(II) the age'in whole years at the’start date of a spouse 
or common-law partner of the RRSP annuitant (deter- 
mined on the assumption that a spouse or common- 
law partner of the RRSP annuitant at the time the con- 
tract was acquired is a spouse or common-law partner 
of the RRSP annuitant at the start date), or 


(B) the periodic payments, are payable for a term equal to 


(I) 90 years minus the age described in subclause 
(A)(D), or 


(Il) 90 years minus the age described in subclause 
(A), and 


(vi) the periodic payments 
(A) are equal, or 


(B) are not equal solely because of one or more adjust- 
ments that would, if the contract were an annuity under a 
retirement savings plan, be in accordance with subpara- 
graphs (3)(b)(iii) to (v) or that arise because of a uniform 
reduction in the entitlement to the periodic payments as a 
consequence‘of a partial surrender of rights to the peri- 
odic payments, and 


(d) such other investments as may be prescribed by regulations 
of the Governor in Council made on the recommendation of the 
Minister of Finance; 
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Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed listed; 132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share 
ceases to be qualified investment due to mutual fund reorganization; 146(10.1) — Tax 
payable on income from non-qualified investments; 146(21.1) — Contribution to. Sas- 
katchewan Pension Plan deemed to be RRSP premium; 207.04 — Tax payable by an- 
nuitant if RRSP acquires non-qualified investment. 


History: Para. (a) of the definition “qualified investment” in subsec. 146(1) amended 
and para. (b) repealed by 2007, c. 29, subsec. 17(1), applicable in determining whether 
a property is, at any time after March 18, 2007, a qualified investment. The paras. 
formerly read: 
(a) an investment that would be described in any of paragraphs (a), (b), (d) and 
(f) to (h) of the definition “qualified investment” in section 204 if the references 
in that definition to a trust were read as references to the trust governed by the 
registered retirement savings plan, 
(b) a bond, debenture, note or similar obligation 
(i) issued by a corporation the shares of which are listed on a prescribed 
stock exchange in Canada, or 
(ii) issued by an authorized foreign bank and payable at a branch in Canada 
of the bank, 
Subpara. (c.2)(iv) of the definition “qualified investment” in subsec. 146(1) amended to 
substitute “72” for “70”, by the said c. 29, subsec. 17(2), applicable after 2006. 
Para. (b) of the definition “qualified investment” in subsec. 146(1) amended by 2001, c. 
17, s. 139, applicable after June 27, 1999. The para. formerly read: 
(b) a bond, debenture, note or similar obligation of a corporation the shares of 
which are listed on a prescribed stock exchange in Canada, 


Subel. (c.2)(v)(A)(ID of the definition “qualified investment” in subsec. 146(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 
Para. (c) of the definition “qualified investment” in subsec. 146(1) amended by 1998, c. 
19, subsec. 170(4), and add paras. (c.1) and (c.2), applicable after 1996. Para. (c) for- 
merly read: 
(c) an annuity described in the definition “retirement income” in this subsection 
in respect of the annuitant under the plan, if purchased from a person licensed or 
otherwise authorized under the laws of Canada or a province to carry on in Can- 
ada an annuities business, and 


Selected Cases [subsec. 146(1)“qualified investment”): R. v. Epstein, [1984] 
C.T.C. 270 (FCTD) (Mortgage acquired from company controlled by taxpayer was 
arm’s length transaction and qualified investment for RRSP). 


Regulations: 221 (information return by issuer of qualified investment); 4900 (pre- 
scribed investments). 


I.T. Application Rules: 65(1), (3). 


Remission Orders: Lionaird Capital Corporation Notes Remission Order, P.C. 
1999-737 (tax under 146(10) waived because taxpayers thought they were qualified 
investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Registered Plans Compliance Bulletins: 2 (general warning: use of RRSP funds 
to purchase property that is worthless, non-existent, or not a qualified investment); 3 
(fraudulent RRSP arrangements); 4 (abusive schemes — RRSP stripping); 6 (RRSP 
strips). 


Forms: T3F: Investments prescribed to be qualified information return. 
“RRSP deduction limit” of a taxpayer for a taxation year means 
the amount determined by the formula 
A+B+R-C 
where 


A_ is the taxpayer’s unused RRSP deduction room at the end of the 
preceding taxation year, 


B is the amount, if any, by which 


(a) the lesser of the RRSP dollar limit for the year and 18% 
of the taxpayer’s earned income for the preceding taxation 
year 


exceeds the total of all amounts each of which is 


(b) the taxpayer’s pension adjustment for the preceding taxa- 
tion year in respect of an employer, or 


(c) a prescribed amount in respect of the taxpayer for the 
year, 


Cis the taxpayer’s net past service pension adjustment for the 
year, and ‘ 


R is the taxpayer’s total pension adjustment reversal for the year; 
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Related Provisions: 128(2)(d) — Where individual bankrupt; 146(5) — Amount of 
RRSP premiums deductible; 146(5.1) — Amount of spousal RRSP premiums deducti- 
ble; 146(5.21) — Anti-avoidance; 204.1(2:1) ~ Tax payable by individuals — contri- 
butions after 1990; 248(1)“RRSP deduction limit” — Definition applies to entire Act; 
257 — Formula cannot calculate to less than zero; Reg. 8307(2) — Prescribed condi- 
tion for registered pension plan; Canada-U.S. Tax Treaty:Art. XVIII:11 — Limit to de- 
ductions to U.S. plan. 
History: The definition “RRSP deduction limit” in subsec. 146(1) amended by 1998, 
c. 19, subsec. 37(1), applicable after 1988 except that, for taxation years before 1998, 
the description of “R” shall be read as “R is nil”. The definition formerly read: 
“RRSP deduction limit” of a taxpayer for a taxation year means the amount de- 
termined by the formula 


A+B=C 

where 

A is the taxpayer’s unused RRSP deduction room at the end of the immediately 
preceding taxation year, : 

B_ is the amount, if any, by which the lesser of the RRSP dollar limit for the’ 
year and 18% of the taxpayer’s earned income for the immediately preced- 
ing taxation year exceeds the total of all amounts each of which is the tax- 
payer’s pension adjustment for the immediately preceding taxation year in 
respect of an employer, or a prescribed amount in respect of the taxpayer for 
the year, and 

C is the taxpayer’s net past service pension adjustment for the year: 

Regulations: 8304.1 (pension adjustment reversal); 8308(2), 8308.2, 8308.4(2), 8309 
(prescribed amount). = r 


Forms: T1 General Sched. 7: RRSP unused contributions, transfers, and HBP or LLP 
activities. 


“RRSP dollar limit’ for a calendar year means 


(a) for years other than 1996 and 2003, the money purchase limit 
for the preceding year, 
(b) for 1996, $13,500, and 
(c) for 2003, $14,500; 
Related Provisions: 204.2(1.1) — Cumulative excess amount in respect of RRSPs; 
248(1)“RRSP dollar limit” — Definition applies to entire Act. 
History: Paras. (a) and (b) of the definition “RRSP dollar limit” in subsec. 146(1) 
amended, and para. (c) added, by 2003, c. 15, subsec. 82(2), applicable after 2002. 
Paras. (a) and (b) formerly read: 
(a) for years other than 1996, the money purchase limit for the preceding year, 
and 
(b) for 1996, $13,500; 
The definition “RRSP dollar limit” in subsec. 146(1) amended by 1996, c. 21, s. 34, 
applicable after 1995. It formerly read: 


“RRSP dollar limit” for a calendar year means the money purchase limit for the 
immediately preceding calendar year; j 


“refund of premiums” means any amount paid out of or under a 
registered retirement savings plan (other than a tax-paid amount in 
respect of the plan) as consequence of the death of the annuitant 
under the plan, 


(a) to an individual who was, immediately before the death, a 
spouse or common-law partner of the annuitant, where the annu- 
itant died before the maturity of the plan, or 


(b) to a child or grandchild of the annuitant who was, immedi- 

ately before the death, financially dependent on the annuitant for 

support; ) 
Related Provisions: 60(1)(ii)(A), 60.011 — Rollover of premiums to Henson trust; 
60(1)(v) — Rollover of refund of premiums to RRSP; 60.02(1)“eligible proceeds’’(a) — 
Rollover of refund of premiums to RDSP on death; 146(1.1) — Where child presumed 
not financially dependent; 146(8.1)— Deemed receipt of refund of premiums; 
146(8.9) — Effect of death where person other than spouse becomes. entitled; 
146.3(1)“designated benefit” — Application of definition to RRIFs; 248(8) — Mean- 
ing of “consequence” of death. 


History: The definition “refund of premiums” in subsec. 146(1), amended by 2003,,c. 
15, subsec. 82(1), applicable in respect of deaths that occur after 2002. It formerly read: 


“refund of premiums” means 


(a) any amount paid to a spouse or common-law partner of the annuitant out 
of or under a registered retirement savings plan of the annuitant (other than 
any part of the amount that is a tax-paid amount in respect of the plan), 
where the annuitant died before the maturity of the plan and the amount was 
paid as a consequence of the death, or slam 


(b) any amount paid out of or under a registered retirement savings plan of 
‘the annuitant (other than any part of the amount that is a tax-paid amount in 
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respect of the plan) after the death to a child or grandchild (in this definition 
referred to as a “dependant’”’) of the annuitant, who was, at the, time of the 
death, financially dependent on the annuitant for support, 


and for the purpose of paragraph (b), it is assumed, unless the contrary is estab- 
lished, that a dependant was not financially dependent on the annuitant for sup- 
port at the time of the annuitant’s death if the dependant’s income for the year 
preceding the taxation year in which the annuitant died exceeded the amount 
used under paragraph (c) of the description of B in subsection 118(1) for that 
preceding year; 


Para. (a) of the definition “refund of premiums” in subsec. 146(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable 
to 2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law. partner’. 


Para. (b) of the definition “refund of premiums” in subsec. 146(1) amended by 2000, c. 
19, subsec, 42(1), applicable (by subsec. 42(4)) to deaths that, occur after 1995 except 
that, in respect of the death of.an individual that occurred after 1995 and before 1999, 
the para. shall be read as it did before being amended in connection with an amount 
paid at a particular time out of a registered retirement savings, plan or registered retire- 
ment income fund, unless the following persons jointly elect otherwise in writing filed 
with the Minister of National Revenue before May tee (or before stich later ‘day as is 
acceptable to the Minister): 


(a) the legal representative of the deceased individual; and 


(b) the individual in whose income an amount would be required to:be included as 
a result of the election, or would be so Sa Ne to be included if Part I of the Act 
applied. 


Subsec. 42(5) of the said c. 19 reads as follows: — 


(5) Notwithstanding subsections 152(4) to (5) of the Act, the Minister of Na- 
tional Revenue shall make such assessments, reassessments and additional as- 
sessments of tax, interest and penalties and such determinations and redetermina- 
tions as are necessary to give effect to an election under subsection (4). 


Para. (b) of the definition formerly read: 


(b) if the annuitant had no spouse at the time of the annuitant’s death, any 
amount paid out of or under a registered retirement savings plan of the annuitant 
(other than any part of the amount that is a tax-paid amount in respect of the 
plan) after the death to a child or grandchild (in this definition referred to as a 
“dependant’”) of the annuitant, who was, at the time of the death, financially de- 
pendent on the annuitant for support, 


The closing words of the definition “refund of premiums” in subsec. 146(1) amended 
by the said c. 19, subsec. 42(2), applicable to 2000 et seq. except that, in its application 
to. the 2000 taxation, year, the reference to “the amount used under paragraph (c) of the 
description of B in subsection 118(1) for that preceding taxation year” shall be read as 
a reference to “$7,044”. The closing words formerly read: 


and for the purpose of paragraph (b), it is assumed, unless the contrary is estab- 

lished, that a dependant was not financially dependent on the annuitant for sup- 
port at the time of the annuitant’s death if the dependant’s ncome for the year 
preceding the taxation year in which the annuitant died exceeded the total of 
$500 and the amount used under paragraph (c) of the description of B in subsec- 
tion 118(1) for that preceding year; 


The closing words of the definition “refund of premiums” in subsec. 146(1) amended 
by 1999, c. 22, subsec. 59(2), applicable to 1999 et seq. The closing words formerly 
read: 


and for the purpose of paragraph (b), it is assumed, unless the contrary is estab- 

lished, that a dependant was not financially dependent on the annuitant for sup- 
port at the time of the annuitant’s death if the income of the dependant for the 
taxation year preceding the taxation year in which the annuitant died exceeded 
the amount used under paragraph (c) of the description of B in subsection 118(1) 
for that preceding year; 


Paras. (a) and (b) of the definition “refund of premiums” in subsec. 146(1) amended by 
1998, c. 19, subsec. 170(5), applicable to deaths occurring after 1992. Paras. (a) and (b) 
formerly read: 


(a) any amount paid to a spouse of the annuitant out of or under a registered 
retirement savings plan of the annuitant, where the annuitant died before the ma- 
turity of the plan and that amount was paid as a consequence of the death, or 


(b) if the annuitant had no spouse at-the time of the annuitant’s death, any 
amount paid out of or under a registered retirement savings plan of the annuitant 
after the death to a child or grandchild (in this' definition referred to as a “depen- 
dant”) of the annuitant; who was, at the time of the death, financially dependent 
on the annuitant for support, 


Paras. (a) and (b) of the definition of “refund of premiums” in subsec. 146(1) substi- 
tuted by 1994, c. 21, subsec. 69(2), applicable to deaths occurring after 1992. Those 
paras. formerly. read: 


(a) any amount paid toa spouse of the annuitant, as a consequence of the annui- 
tant’s death, out of or under a registered retirement savings plan of the annuitant 
prior to its maturity, or 

(b) if the annuitant had no spouse at the time of the annuitant’s death, any 


amount paid out of or under a registered retirement savings plan of the annuitant 
to a child or grandchild (in this definition referred to as a ““dependant’”) of the 


S. 146(1) ret 


annuitant, who was, at the time the annuitant died, financially dependent on the 
annuitant for support, 


All that portion of the definition “refund of premiums” in subsec.. 146(1) following 
para. (b) substituted by 1994, c. 7, Sch. VII (1992, c. 48), s. 13, applicable to 1993 et 
seq. That portion formerly read: 


and for the purpose of paragraph (b), it shall be assumed, unless the contrary is 
established; that a dependant was not financially dependent on the annuitant for 
support at the time of the annuitant’s death if 


(c) any person other than the annuitant was permitted a deduction under par- 
agraph 118(1)(d) in respect of the dependant in computing that other per- 
son’s tax payable under this Part for the taxation year immediately preceding 
the taxation year’in which’ the annuitant died, or ! 


(d) the income of the dependant for the year referred to in paragraph (c) 
exceeded $5,000; 


Interpretation Bulletins: IT-500R; RRSPs — death of an annuitant. 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to. spouse. 
Forms: RC4177: Death of an RRSP annuitant [guide]. 


“registered retirement savings plan” means a retirement savings 
plan accepted by the Minister for registration for the purposes of 
this Act as complying with the requirements of this section; 


Related Provisions: 75(3)(a) — Reversionary trust rules do not apply to RRSP; 
108(1)“trust”(a) — “Trust” does ‘not include’ an’ RRSP for certain ' purposes; 
128.1(10)“excluded right or interest’’(a)(i) — No deemed disposition of RRSP on emi- 
gration of annuitant; 146(21.1)-(21.3) — Saskatchewan Pension Plan deemed to be 
RRSP for certain purposes; 207.01(1)“advantage”, 207.05 — Tax on advantage re- 
ceived from RRSP; 207.04 — Tax on annuitant. if RRSP acquires non-qualified or pro- 
hibited investment; 248(1)“disposition”(g) — Transfer between RRSPs/RRIFs not a 
disposition; 248(1)foreign retirement arrangement’ — U.S. Individual Retirement Ac- 
count; 248(1)‘registered retirement savings plan” — Definition applies to entire Act; 
Canada-U.S. Tax Treaty:Art. X VIII:7 — Election to defer. U.S. tax.on income accruing 
in RRSP. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived); IT-528: 
Transfers of funds between registered plans. 


“retirement income” means 


(a) an annuity commencing at maturity, and with or without a 
guaranteed term commencing at maturity, not exceeding the 
term referred to in paragraph (b), or, in the case of a plan entered 
into before March 14, 1957, not exceeding 20 years, payable to 


(i) the annuitant for the annuitant’s life, or 


(ii) the annuitant for the lives, jointly, of the. annuitant and 
the annuitant’s spouse or common-law partner and _to the sur- 
vivor of them for the survivor’s life, or 


(b) an annuity commencing at maturity, payable to the annuitant, 
or to the annuitant for the annuitant’s life and to the spouse or 
common-law partner after the annuitant’s death, for a term of 
years equal to 90 minus either 


(i) the age in whole years of the annuitant at the maturity of 
the plan, or 


(ii) where the annuitant’s spouse or common-law partner is 
younger than the annuitant and the annuitant so elects, the 
age in whole years of the spouse or common-law partner at 
the maturity of the plan, 


issued by a person described in the definition “retirement sav- 
ings plan” in this subsection with whom an individual may have 
a contract or arrangement that is a retirement savings plan, 


or any combination thereof; 


History: Paras. (a) and (b) of the definition “retirement income” in subsec. 146(1) 
amended by 2000, c: 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner’, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law, partner”. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 72-22R9: Registered retirement savings plans; 74-1R5: Form 
T2037, Notice of purchase of annuity with “plan” funds. 


Forms: T2037: Notice of purchase of annuity with “plan” funds. 


“retirement savings plan” means 


(a) a contract between an individual and a person licensed or 
otherwise authorized under the laws of Canada or a province to 
carry on in Canada an annuities business, under which, in con- 
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sideration of payment by the individual or the individual’s 
spouse or common-law partner of any periodic or other amount 
as consideration under the contract, a retirement income com- 
mencing at maturity is to be provided for the individual, or 


(b) an arrangement under which payment is made by an indivi- 
dual or the individual’s spouse or common-law partner 


(i) in trust to a corporation licensed or otherwise authorized 
under the laws of Canada or a province to carry on in Canada 
the business of offering to the public its services as trustee, of 
any periodic or other amount as a contribution under the 
trust, 


(il) to a corporation approved by the Governor in Council for 
the purposes of this section that is licensed or otherwise au- 
thorized under the laws of Canada or a province to issue in- 
vestment contracts providing for the payment to or to the 
credit of the holder thereof of a fixed or determinable amount 
at maturity, of any periodic or other amount as a contribution 
under such a contract between the individual and that corpo- 
ration, or 


(iii) as a deposit with a branch or office, in Canada, of 


(A) a person who is, or is eligible to become, a member of 
the Canadian Payments Association, or 


(B) a credit union that is a shareholder or member of a 
body corporate referred to as a “central” for the purposes 
of the Canadian Payments Association Act, 


(in this section referred to as a “depositary”) 


to be used, invested or otherwise applied by that corporation. or 
that depositary, as the case may be, for the purpose of providing 
for the individual, commencing at maturity, a retirement income; 


Related Provisions: 146(1)“registered retirement savings plan” — RRSP; 146(4) — 
No tax on income earned in trust RRSP; 146(20) — No tax on income earned in depos- 
itary RRSP; 146.2(12) — TFSA deemed not to be RSP: 248(1)“foreign retirement ar- 
rangement” — U.S. Individual Retirement Account; 248(1)retirement savings 
plan” — Definition applies to entire Act. 


History: Paras. (a) and (b) of the definition “retirement savings plan” in subsec. 146(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)‘common-law partner”. 


Information Circulars: 72-22R9: Registered retirement savings plans; 74-1R5 — 
Form T2037: Notice of purchase of annuity with “plan” funds; 78-14R4: Guidelines for 
trust companies and other persons responsible for filing T3GR, T3D, T3P, T3S, T3RI, 
and T3F returns. 


Forms: T3GR: Group income tax and information return for RRSP, RRIF, RESP, or 
RDSP trusts (and worksheets); T4RSP: Statement of RRSP income; T4RSP Summary; 
T4079: T4RSP and T4RIF guide. 


“spousal or common-law partner plan”, in relation to a taxpayer, 
means 


(a) a registered retirement savings plan 


(i) to which the taxpayer has, at a time when the taxpayer’s 
spouse or common-law partner was the annuitant under the 
plan, paid a premium, or 


(ii) that has received a payment out of or a transfer from a 
registered retirement savings plan or a registered retirement 
income fund that was a spousal or common-law partner plan 
in relation to the taxpayer, or 


(b) a registered retirement income fund that has received a pay- 
ment out of or a transfer from a spousal or common-law partner 
plan in relation to the taxpayer; 


Related Provisions: 74.5(12) — Application; 146(5.1) — Deduction for contribu- 
tion to spousal RRSP; 146(8.3) — Attribution on withdrawal from spousal RRSP; 
146.3(5.1) — RRIF — amount included in income; 147.5(11) — Contribution to 
pooled registered pension plan deemed to be RRSP premium. 


History: The definition “spousal or common-law partner plan” in subsec. 146(1) ad- 
ded, and “spousal plan” repealed, by 2001, c. 17, subsecs. 246(2) and (1), applicable to 
2001 et seq. except that, if a taxpayer and a person have jointly elected pursuant to s. 
144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, the amendment 
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applies to the taxpayer and the person in respect of the applicable taxation year and 
subsequent taxation years. “Spousal plan” formerly read: 


“spousal plan’, in relation to a taxpayer, means 
(a) a registered retirement savings plan 
; (i) to which the taxpayer has, at a time when the taxpayer’s spouse or 
common-law partner was the annuitant under the pian, paid a premium, 
or ; 
(ii) that has received a payment out of or a transfer from a registered 


retirement savings plan or a registered retirement income fund that was 
a spousal plan in relation to the taxpayer, or 


(b) a registered retirement income fund that has received a payment out of or 
a transfer from a spousal plan in relation to the taxpayer; 


Subpara. (a)(i) of the definition “spousal plan” in subsec. 146(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable 
to 2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Registered Plans Frequently Asked Questions: RPFAQ-1 (RRSPs/RRIEs), q. 1 
(spousal or common-law partner designation); q. 4 (common-law partner). 


“tax-paid amount” paid to a person in respect of a registered re- 
tirement saving[s] plan means 


(a) an amount paid to the person in respect of the amount that 
would, if this Act were read without reference to subsection 
104(6), be income of a trust governed by the plan for a taxation 
year for which the trust was subject to tax because of paragraph 
(4)(c), or 


(b) where 


(i) the plan is a deposit with a depositary referred to in clause 
(b)(ii)(B) of the definition “retirement savings plan” in this 
subsection, and 


(ii) an amount is received at any time out of or under the plan 
by the person, 


the portion of the amount that can reasonably be considered to 
relate to interest or another amount in respect of the deposit that 
was required to be included in computing the income of any per- 
son (other than the annuitant) otherwise than because of this 
section; 
Related Provisions: 146(1)“benefit”(c.1) — Whether tax-paid amount is a “bene- 
fit”; 146(1)“refund of premiums” — Exclusion of tax-paid amount; 146(8.9) — RRSP 
income inclusion on death; 146(8.92), (8.93) — Deduction to deceased for post-death 
RRSP losses; 146.3(5)(c) — Tax-paid amount from RRIF excluded from income; 
146.3(6.2) — RRIF income inclusion on death. 


History: The definition “tax-paid amount” added to subsec. 146(1) by 1998, c. 19, 
subsec. 170(6), applicable to deaths occurring after 1992. 


“unused RRSP deduction room” of a taxpayer at the end of a tax- 
ation year means, 
(a) for taxation years ending before 1991, nil, and 
(b) for taxation years that end after 1990, the amount, which can 
be positive or negative, determined by the formula 
A+B+R-(C+D) 
where 


A is the taxpayer’s unused RRSP deduction room at the end of 
the preceding taxation year, 


B is the amount, if any, by which 


(i) the lesser of the RRSP dollar limit for the year and 
18% of the taxpayer’s earned income for the preceding 
taxation year 


exceeds the total of all amounts each of which is 


(ii) the taxpayer’s pension adjustment for the preceding 
taxation year in respect of an employer, or 


(ili) a prescribed amount in respect of the taxpayer for the 
year, 


C is the taxpayer’s net past service pension adjustment for the 
year, . 
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D is the total of all amounts each of which is an amount de- 
ducted by the taxpayer, 

(i) under subsection (5) or (5.1) or paragraph 60(v), in 
computing the taxpayer’s income for the year, or 
(ii) under paragraph 10 of Article XVIII of the Canada- 
United States Tax Convention signed at Washington on 
September 26, 1980 or a similar provision in another tax 
treaty, in computing the taxpayer’s taxable income for, the 
year, and 


ay is roposed Amendment — 46(1)“unused RRSP 
p08 ne ogee det toom"D- 


—@ a mount esacasl by ae taxpayer under sub- 
£1), 19 Bie the : 


oo 


er § in- 


: an in ‘computing the xpayer’s tax 
for the year, or 


(ili) a ontribution. made by an mployer i in ‘the year 
toa ees epee pension sii in ani of the | 


the description of D in the Pera “unused RRSP deduction, room” in ‘subsec, iy 
146(1)_ to read as above, i in force or deemed i in force on. ne day of ie pone into 


Act, 


Technical Notes: -Sibsectiolt 146i. aennes'? niinagea (RRSP. acduetioa’r room”, 
which measures the amount of deduction room for RRSP contributions that an indivi- 
dual may carry forward from one year to use in future years. ‘An individual’s unused — 
RRSP deduction room at the end of a year is generally defined to be the amount — 
determined by the formula A + B + R — (C + D). Variable D reduces an individual’ s 
unused RRSP deduction room by the RRSP contributions ete! oe the individual 
in computing his or her i income for the year. ; 


Variable D is amended to add anew Sdipennennts (iii), under “wie: an sridividualrs 
unused RRSP deduction room will also be reduced by the amount of contributions 
made by. an employer in the year to the individual's account under a pooled regis- 
tered pension plan (PRPP). As a consequence, employer contributions to a PRPP in 
one year will reduce an individual’s “RRSP deduction limit” (defined in subsection 
146(1) to include unused RRSP deduction room) in the following year. Pursuant to 
subsection 146(5), an employer’s contributions to an individual’s PRPP account ina 
year also reduce the deductib contributions that the individual can make in the year. 
to an RRSP or PRPP. | . . : 


R is the iBEEARG! total pension adjustment reversal for the 
year. 

Related Provisions: 128(2)(d), (d.2)— Where individual bankrupt; 146(1) — 
RRSP deduction limit; 146(5.21) — Anti-avoidance; 204.2(1.1) — Cumulative excess 
amount re RRSPs; 248(1)“unused RRSP deduction room” — Definition applies to en- 
tire Act; 257 — Formula cannot calculate to less than zero. 

History: The description of D in para. (b) of the definition “unused RRSP deduction 
room” in subsec. 146(1) amended by 2009, c. 2, subsec. 51(2), applicable to 2009 et 
seg. The description formerly read: 

D is the total of the amounts deducted by the taxpayer under subsections (5) 
and (5.1) and paragraph 60(v) in computing the taxpayer’s income for the 
year, and 

Para. (b) of the definition “unused RRSP deduction room” amended by 1998, c. 19, 
subsec: 37(2), applicable after 1988 except that, for taxation years before 1998, the 
description of “R” shall be read as “R is nil”. Para. (b) formerly read: 

(b) for taxation years that end after 1990, 


(i) the amount, which can be positive or negative, determined by the formula 


A+B-(C+D) 
where 


A is the taxpayer’s unused RRSP deduction room at the end of the imme- 
diately preceding taxation year, 


Bis the amount, if any, by which the lesser of the RRSP dollar limit for 
the year and 18% of the taxpayer’s earned income for the immediately 
preceding taxation year exceeds the total of all amounts each of which is 
the taxpayer’s pension adjustment for the immediately preceding taxa- 


S. 146(1.1) 


tion year in respect of an employer, or a prescribed amount in respect of 
the taxpayer for the year, 


Cis the taxpayer’s net past service pension adjustment for the year, and 

D is the total of the amounts deducted by the taxpayer under subsections 
(5) and (5.1) and paragraph 60(v) in computing the taxpayer’s income 
for the year. 

(ii) [Repealed] 


The opening words of para. (b) of the definition “unused RRSP deduction room” in 
subsec. 146(1) amended, and subpara. (b)(ii) repealed, by 1997, c. 25, subsecs.:41(1), 
(2), applicable April 25, 1997. The opening words of para. (b), and subpara. (b)(ii), 
formerly read: 


(b) for taxation years ending after 1990, the lesser of 


(ii) the greater of 


(A) the total of all amounts each of which is the amount, determined in 
respect of a particular taxation year that is the year or such of the six 
taxation years immediately preceding the year as end after 1990, that is 
the lesser of 18% of the taxpayer’s earned income for the taxation year 
immediately preceding the particular taxation year and the RRSP dollar 
limit for the particular taxation year, and 


(B) 72, of the RRSP dollar! limit for the year. 


Regulations: 8304.1 (pension adjustment reversal); 8308(2), 8308.2, 8308.4(2) (pre- 
seribed amount). 


Forms: T1 General Sched. 7: RRSP unused contributions, transfers, and HBP or LLP 
activities. 


Selected Cases [subsec. 146(1)]: Ninn v. R., [2007] 2 C.T.C. 222 (FCA) (RRSP 
investment was non-qualified, even though taxpayer had been defrauded); Osborn v. 
Canada, [1995] 2 C.T.C. 2215 (TCC) (Non-vested pension amounts treated. as if vested 
for purposes of RRSP contribution limit); Re Gero, [1979] C.T.C. 309 (FCTD) (RRSP 
funds of taxpayer indebted to Crown not exempt from seizure). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law, registered retirement savings plans; IT- 
415R2: Deregistration of RRSPs (archived). 


(1.1) Restriction — financially dependent — For the purpose 
of paragraph (b) of the definition “refund of premiums” in subsec- 
tion (1), clause 60(1)(v)(B.01), the definition “eligible individual” in 
subsection 60.02(1) and subparagraph 104(27)(e)(i), it is assumed, 
unless the contrary is established, that an individual’s child or 
grandchild was not financially dependent on the individual for sup- 
port immediately before the individual’s death if the income of the 
child or grandchild for the taxation, year preceding the taxation year 
in which the individual died sacceded the amount determined. by 
the formula 


Proposed Amendment — 146(1.1) opening words 


(1.1) Restriction — financially dependent — — For the. pur- 
poses of paragraph (b) of the definition “refund of. premiums’ in 
subsection (1), clause 60(1)(v)(B.01), the definition “eligible indi- 
vidual” in subsection 60.02(1), subparagraph 104(27)(e)@) and 
section 147.5, it is assumed, unless the contrary is established, that 
an individual’s child or grandchild was not financially dependent 
on th individual for support immediately before the individual’s 
death if the income of the child or grandchild for the taxation year 
eens | the taxation year in which the individual died exceeded 


panera The . December 14, 2011 draft etc. Ps 10(2), will Oaead 
the oe words of subse. 146(1.1) to read as above, in n force or ‘deemed i in. force 


Pobied Registered Pension Plans ce 


Technical Notes: Certain tax provisions apply in relation to the treatment of 
retirement savings on the death of an individual in situations where a recipient of the 
savings is a financially dependent child or grandchild of the deceased individual. 
Subsection 146(1.1) sets out a rebuttable presumption that a child or grandchild of a 
deceased RRSP annuitant is not financially dependent on the deceased if the income 
of the child or grandchild exceeds the amount specified in that subsection. 
Subsection 146(1.1) is amended, consequential on the introduction of section 147.5 
pertaining to PRPPs, so that the rebuttable presumption in that subsection also ap- 
plies for the purposes of that section. For example, the rebuttable, presumption in 
subsection 146(1.1). will now apply for the ] purposes of : 


° the definition “qualifying survivor” (in subsection 147. 5(1)) of a deceased PRPP 
‘member, which includes a child or grandchild who was ee — on 
the member for support; and i . 
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* new subsection 147.5(20), which permits a tax-free transfer of a lump sum death — 

benefits paid from a deceased PRPP member’s account to a child or grandchild — 

who was financially dependent on the member for suppor son of mental 
“OF physicalinfrmity. cy a 


A+B 
where 


A is the amount used under paragraph (c) of the description of B in 
subsection 118(1) for that preceding taxation year; and 


B is nil, unless the financial dependency was because of mental or 
physical infirmity, in which case it is $6,180 adjusted for each 
such preceding taxation year that is after 2002 in the manner set 
out in section 117.1. 


History: The opening words of subsec. 146(1.1) amended by 2011, c. 24, subsec. 
45(3), deemed to have come into force on March 4, 2010. They formerly read: 


(1.1) For the purpose of paragraph (b) of the definition “refund of premiums” in 
subsection (1), clause and subparagraph 104(27)(e)(i), it is assumed, unless the 
contrary is established, that an individual’s child or grandchild was not finan- 
cially dependent on the individual for support immediately before the indivi- 
dual’s death if the income of the child or grandchild for the taxation year preced- 
ing the taxation year in which the’ individual died exceeded the amount 
determined by the formula 

Subsec. 146(1.1) added by 2003, c. 15, subsec. 82(3), applicable in respect of deaths 

that occur after 2002. 

History [former subsec. 146(1.1)]: Subsec. 146(1.1) repealed by 1994, c. 7, Sch. 

VIII (1993, c. 24), subsec. 82(5), applicable after 1992. [See now subsec. 252(4).] Sub- 

sec. (1.1), formerly read: 
(1.1) Definition of “spouse” — For the purposes of the definitions “annuitant”, 
“refund of premiums” and “retirement income” in subsection (1), paragraph 
(3)(b) and subsections (8.8), (8.91) and (16), “spouse” of an individual means a 
person of the opposite sex 


(a) who is married to the individual; or 
(b) who is cohabiting with the individual in a conjugal relationship and 
(i) has so cohabited for a period of at least one year, or 


(ii) is a parent of a child of whom the individual is a parent. 


(2) Acceptance of plan for registration [ — conditions] — 
The Minister shall not accept for registration for the purposes of 
this Act any retirement savings plan unless, in the Minister’ s opin- 
ion, it complies with the following conditions: 


(a) the plan does not provide for the payment of any benefit 
before maturity except 


(i) a refund of premiums, and 
(ii) a payment to the annuitant; 


(b) the plan does not provide for the payment of any benefit after 
maturity except 


(i) by way of retirement income to the annuitant, 


(i1) to the annuitant in full or partial commutation of retire- 
ment income under the plan, and 


(iii) in respect of a commutation referred to in paragraph 
(c.2); 


(b.1) the plan does not provide for a payment to the annuitant of 
a retirement income except by way of equal annual or more fre- 
quent periodic payments until such time as there is a payment in 
full or partial commutation of the retirement income and, where 
that commutation is partial, equal annual or more frequent peri- 
odic payments thereafter; 


(b.2) the plan does not provide for periodic payments in a year 
under an annuity after the death of the first annuitant, the total of 
which exceeds the total of the payments under the annuity in a 
year before that death; 


(b.3) the plan does not provide for the payment of any premium 
after maturity; 


(b.4) the plan does not provide for maturity after the end of the 
year in which the annuitant attains 71 years of age; 


(c) the plan provides that retirement income under the plan may 
not be assigned in whole or in part; 
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(c.1) notwithstanding paragraph (a), the plan permits the pay- 
ment of an amount to a taxpayer where the amount is paid to 
reduce the amount of tax otherwise payable under Part X.1 by 
the taxpayer; 

(c.2) the plan requires the commutation of each annuity payable 
thereunder that would otherwise become payable to a person 
other than an annuitant under the plan; 


(c.3) the plan, where it involves a depositary, includes provi- 
sions stipulating that 


(i) the depositary has no right of offset as regards the pro- 
perty held under the plan in connection with any debt or obli- 
gation owing to the depositary, and 


(ii) the property held under the plan cannot be pledged, as- 
signed or in any way alienated as security for a loan or for 
any purpose other than that of providing for the annuitant, 
commencing at maturity, a retirement income; and 


(c.4) [Repealed] 


(d) the plan in all other respects complies with regulations of the 
Governor in Council made on the recommendation of the Min- 
ister of Finance. 


Proposed Amendment — Pooled Registered Pension — 
Wiis as | Plans (PRPPs)* cag oe 
Dept. of Finance news release 2010-128, Dec. 20, 201 


Related Provisions: 139.1(13) — Para. 146(2)(c.4) inapplicable to conversion bene- 
fit on demutualization of insurer; 146(3) — Minister may accept plan despite certain 
other conditions; 146(12) — Change in plan after registration; 146(13.1) — Effect of 
extending an advantage; 204.2(1.2) — Undeducted RRSP premiums; 207.01(1)‘‘advan- 
tage”, 207.05 — Tax on advantage received from RRSP; 207.04 — Tax on annuitant if 
RRSP acquires non-qualified or prohibited investment; 248(1)“disposition”(g) — 
Transfer with same annuitant not a disposition; 248(3)(c) — RRSP set up in Quebec 
deemed to be trust. 


History: Para. 146(2)(c.4) repealed by 2011, c. 24, subsec. 45(4), deemed in force on 
March 23, 2011. It formerly read: 


(c.4) the plan requires that no advantage, other than 
(i) a benefit, 


(i.1) an amount described in paragraph (a) or (c) of the definition “benefit” 
in subsection (1), 


(ii) the payment or allocation of any amount to the plan by the issuer, 

(iii) an advantage from life insurance in effect on December 31, 1981, or 
(iv) an advantage derived from the provision of administrative or investment 
services in respect of the plan, 


that is conditional in any way on the existence of the plan may be extended to the 
annuitant or to a person with whom the annuitant was not dealing at arm’s 
length; and 
Para. 146(2)(b.4) amended by 2007, c. 29, subsec. 17(3), to substitute “71” for “69”, 
applicable after 2006. 
Para. 146(2)(b.4) amended by 1997, c. 25, subsec. 41(3), applicable after 1996, except 
that 
(a) the amended para. does not apply to a retirement savings plan accepted for 
registration before 1997; 
(b) the amended para. does not apply to a retirement savings plan where the annui- 
tant under the plan attained 70 years of age before 1997; 
(c) in applying the para. to a retirement savings plan where the annuitant under the 
plan attained 69 years of age in 1996, the reference to “69 years of age” shall be 
read as “70 years of age”. 
Para. (b.4) formerly read: 


(b.4) the plan does not provide for maturity after the end of the year in which the 
annuitant attains 71 years of age; 
Selected Cases [subsec. 146(2)]: Re Whaling, [1999] 4 C.T.C.'221 (Ont CA) (Act 
does not prohibit certain actions with respect to RRSP, but actions may lead to plan 
ceasing to be RRSP); Gerol y. A.G. Can., [1986] 1 C.T.C. 75 (Ont SC) (No Charter 
violation when maturity date of RRSP fixed with reference to age). 


Regulations: 214, 214.1 (issuer must file information returns). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement sayings plans; IT- 
320R3: Qualified investments — Trusts governed by RRSPs, RESPs and RRIFs; IT- 
415R2: Deregistration of RRSPs (archived). 

Information Circulars: 72-22R9: Registered retirement savings plans. 


Registered Plans Compliance Bulletins: 1, 2, 3 (how to contact us). 
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Registered Plans Frequently Asked Questions: RPFAQ-1 (RRSPs/RRIFs), q. 1 
(spousal or common-law partner designation); g. 3 (change of issuer); g. 4 (common- 
law partner); q.-5 (incentives for RRSPs); q. 6 (foreign content rule for RRSPs). : 


Forms: T550: Application for registration of RSPs, ESPs or RIFs under s. 146, 146.1 
and 146.3 of the ITA. 


(3) Ildem — The Minister may accept for registration for the pur- 
poses of this Act ny retirement savings plan notwithstanding that 
the plan 


(a) provides for the payment of a “pehefit after maturity by way 
of dividend; 


(b) provides for any annual or more frequent periodic amount 
payable 


(1) to the annuitant referred to in subparagraph (a)(ii) of the 
definition “retirement income” in subsection (1) by way of 
an annuity described:in paragraph (a) of that definition to be 
reduced, in the event of the death of the annuitant’s spouse or 
common-law partner during the lifetime of the annuitant, in 
such manner as to provide for the payment of equal annual or 
more frequent periodic amounts throughout the lifetime of 
the annuitant thereafter, 


(ii) to any person by way of an annuity, to be reduced if a 
pension becomes payable to that person under the Old Age 
Security Act, by an annual or other periodic amount not ex- 
ceeding the amount payable to that person in that period 
under that Act, 


(iii), to any person by way of an annuity, to be increased or 
reduced depending on the increase or reduction in the value 
of a specified group of assets constituting the assets of a sep- 
arate and distinct account or fund maintained in respect of a 
variable annuities business by a person licensed or otherwise 
authorized under the laws of Canada or a province to carry 
on in Canada that business, 


(iii1) to'any person by way of an annuity under a contract 
that provides for the increase or reduction of the annuity in 
accordance only with a change in the interest rate on which 
the annuity is based, if the interest rate, as increased or re- 
duced, equals or approximates a generally available Cana- 
dian market interest rate, 


(iv) that may be adjusted annually to reflect 


(A) in whole or ‘in part increases in the Consumer Price 
Index, as published by Statistics Canada under the author- 
ity of the Statistics Act, or 


(B) increases at a rate specified in the annuity contract, 
not exceeding 4% per annum, or 


(v) to the annuitant by way of an annuity to be increased an- 
nually to the extent the amount or rate of return that would 
have been earned on a pool of investment assets (available 
for purchase by the public and specified in the annuity con- 
tract) exceeds an amount or rate specified in the plan and 
provides that no other increase may be made in the amount 
payable; 


(c) [Repealed under former Act] 


(d) provides for the payment of any amount after the death of an 
annuitant thereunder; 


(e) is adjoined to a contract or other arrangement that is not a 
retirement savings plan; or 


(f) contains such other terms and provisions, not {wasstaealh 
with this section, as are authorized or permitted by regulations 
of the Governor in Council made on the recommendation of the 
Minister. of Finance. 


Related Provisions: 60(1)(ii) — Transfer of RRSP premium refunds; 172(3) — Ap- 
peal from refusal to register. 


History: Subpara. 146(3)(b)(i) amended by 2000, c. 12, Sch. 2, s. 1, to replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 et seqg., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 
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Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement sayings plans; IT- 
415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 


(4) No tax while trust governed by plan — Except as provided 
in subsection (10.1), no tax is payable under this Part by a ‘trust on 
the taxable income of the trust fora taxation year if, throughout the 
period in the year during which the trust was in existence, the trust 
was governed by: a registered retirement savings plan, except that 


(a) if the trust has borrowed money (other than money used in 
carrying on a business) in the year or has, after June 18, 1971, 
borrowed money (other than money used in carrying on a busi- 
ness) that it has not repaid before the commencement of the 
year, tax is payable under this Part by the trust on its taxable 
income for the year; 


(b) in any case not described in paragraph (a), if the trust has 
carried on any business or businesses in the year, tax is payable 
under this Part by the-trust on the amount, if any; by which 


(i) the amount that its taxable income for the year would be if 
‘it had no incomes or losses from sources other than from that 
business or those businesses, as the case may be, 


exceeds 


(11) such portion of the amount determined under subpara- 
graph (i) in respect of the trust for the year as can reasonably 
be considered to be income from, or from the disposition of, 
qualified investments for the trust; and 


(c) if the last annuitant under the plan has died, tax is payable 
under this Part by the trust on its taxable income for each year 
after the year following the year in which the last annuitant died. 
Related Provisions: 104(6)(a.2) — Deduction for amounts paid out to beneficiaries; 
138.1(7) — Segregated fund rules do not apply to RRSP; 146(8.9)A(b), (c) — No in- 
come inclusion for tax-paid amounts on death; 146(10.1) — Tax on income from non- 
qualified investment; 146(20) — Exemption for income earned in depositary RRSP; 
149(1)(r) — No tax on RRSP; 204.6— Tax in respect of registered investments; 
207.01(1)““advantage”, 207.05 — Tax on advantage received from RRSP; 207,04 — 
Tax on annuitant if RRSP acquires non-qualified or prohibited investment; Canada- 
U.S, Tax Treaty:Art. XVIII:7 — Election to defer U.S. tax on income accruing in 
RRSP; Canada-U.S. Tax Treaty:Art. XXI:2(a) — RRSP exempt from U.S. tax. 
History: Paras. 146(4)(b), (c) substituted by 1994, c. 21, subsec. 69(3), applicable to 
1993 et seq. Those paras. formerly read: 
(b) in any case not described in paragraph (a), if the trust has carried on any 
business or businesses in the year, tax is payable under this Part by, the trust on 
the amount that its taxable income for the year would be if it had no incomes or 
losses from sources other than from that business or those businesses; and 


(c) if the last annuitant under the plan has died, tax is payable under this Part by 
the trust on its taxable income for each year after the year of the annuitant’s 
death. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 
I.T. Technical News: 39 (settlement of a shareholder class action suit). 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 


(5) Amount of RRSP premiums deductible — There may be 
deducted in computing a taxpayer’s income for a taxation year such 
amount as the taxpayer claims not exceeding the lesser of 


(a) the amount, if any, by which the total of all amounts each of 
which is a premium paid by. the taxpayer after 1990 and on or 
before the day that is 60 days after the end of the year under a 
registered retirement savings plan under which the taxpayer was 
the annuitant at the time the premium was paid, other than the 
portion, if any, of the premium 

(i) that was deducted in computing the taxpayer’s income for 

a preceding taxation year, 

(ii) that was designated for any taxation year for the purposes 

of paragraph 60(j), (j.1) or (1), 

(iii) in respect of which the taxpayer received a payment that 


was. deducted under subsection (8.2) in computing the tax- 
payer’s income for a preceding taxation year, 
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(iv) that was deductible under subsection (6.1) in computing 
the taxpayer’s income for any taxation year, or 


(iv.1) that would be considered to be withdrawn by the tax- 
payer as an eligible amount (as defined in subsection 


146.01(1) or 146.02(1)) less than 90 days after it was paid, if 


earnings in respect of a registered retirement savings plan 
were considered to be withdrawn before premiums. paid 
under that plan and premiums were considered to be with- 
drawn in the order in which they were paid 


exceeds 
(v) the amount, if any, by which 


(A) the total of all amounts deducted under subsection 
147.3(13.1) in computing, the taxpayer’s. income for the 
year or a preceding taxation year 


exceeds 


(B) the total of all amounts, in respect of transfers occur- 
ring before 1991 from registered pension plans, deemed 
by paragraph 147.3(10)(b) or (c) to be a premium paid by 
the taxpayer to a registered retirement savings plan, and 


Selected Cases [para. 146(5)(a)]: Osborn v. Canada, [1995] 2 C.T.C, 2215 (TCC) 
(Non-vested pension amounts treated as if vested for purposes of RRSP contribution 
limit); Corse v. Canada, [1995] 2 C.T.C. 2168 (TCC) (Deduction for RRSP allowed 
where taxpayer could never have become entitled to pension benefits). 


(b) the taxpayer’s RRSP deduction limit for the year. 


Proposed Amendment — 146(5)(b) 


(b) the amount, if any, by which the taxpayer’s RRSP deduc- 
tion limit for the year exceeds the total of all contributions 
made by an employer in the year to a pooled registered pen- 
sion plan in respect of the taxpayer. 


Application: The December 14, 2011 draft legislation, subsec. 10(3), will amend 
para. 146(5)(b) to read as above, in force or deemed in force on the day of the com- 
ing into force of Bill C-25 (First Reading Nov. 17; 2011), Pooled Registered Pension 
Plans Act. 


Technical Notes: Subsection 146(5) provides that an individual may deduct in 
computing his or her income for a taxation year an amount not exceeding the lesser 
of two amounts. The first amount, determined under paragraph 146(5)(a), is the indi-. 
vidual’s undeducted RRSP contributions made on or before the 60" day of the year 
following the taxation year. The second amount, determined ‘under paragraph 
146(5)(b), is the individual’s RRSP deduction limit for the year. 


Paragraph 146(5)(b) is amended, consequential’ on the introduction of new section 
147.5 pertaining to pooled registered pension plans (PRPPs), so that an employer’ s 
contributions in a year to an individual’s PRPP account will reduce the amount of 
deductible contributions that an individual can make in that same year to an RRSP or 
PRPP. 


The impact of an employer’s contributions to PRPPs on the RRSP room of its em- 
ployees is not similar to the “pension adjustment” mechanism that applies to em- 
ployer contributions to a money purchase provision (as defined in. subsection 
147.1(1)) of a registered pension plan (RPP). Under the RPP rules, a pension adjust- — 
ment generated from contributions in respect of an individual (i.e., the employee) for 
a particular year reduces the individual’s “RRSP deduction limit” and “unused RRSP 
deduction room” for the year following the year in which the employer contributions 
are made. 


In the case of a PRPP, an employer’s contributions to an indiyidual’s PRPP account 
in a taxation year will immediately reduce the individual’s ability to make deductible 
RRSP contributions under subsection 146(5). New subsection 147.5(11) deems an 
individual’s contributions to a PRPP in a taxation year to be premiums paid by the 
individual to an RRSP of the individual for various purposes of the Act, including 
subsection 146(5). As a result, an individual’s PRPP contributions in a year will im- 
mediately reduce the individual’s ability to make deductible RRSP contributions in 
that same year. oe 


Related Provisions: 18(1)(u) — Investment counselling and administration fees for 
RRSP are non-deductible; 18(11)(b) — No deduction for interest on money borrowed 
to make RRSP contribution; 60(i) — Deduction for RRSP premium paid; 60(j) — 
Transfer of superannuation benefits; 60(j.1) — Transfer of retiring allowances; 60(1) — 
Transfer of RRSP premium refunds; 60(v) — Contribution to Saskatchewan Pension 
Plan before 2010; 146(5.1) Deduction for contribution to spousal RRSP; 
146(5.21) — Anti-avoidance; 146(8.2) — Deduction: where non-deducted | overcon- 
tribution withdrawn from plan; 146(8.21) — Premium deemed not paid; 146(16) — 
Deduction on transfer of funds; 146(21.1) — Contribution to Saskatchewan Pension 
Plan (after 2009) deemed to be RRSP premium; 146(22) — Deadline extension for ice 
storm and for 1998 PAR; 147.3(13.1)— Withdrawal of excessive transfers to RRSPs 
and RRIFs; 147.5(11) — Pooled registered pension plan contribution deemed to be 
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RRSP premium; 204.1(2.1) — Tax payable by individuals — contributions after 1990; 
204.2(1.2)I(a)(vi) — Amount non-deductible due to 146(5)(a)(iv.1) not included for 
Part X.1 penalty tax purposes; Canada-U.S. Tax Treaty:Art. XVII:7 — Election to de 
fer U.S. tax on income accruing in RRSP; Canada-U.S. Tax Treaty: Art. XXI:2(a) aa 
RRSP exempt from U.S. tax. 
History: Subpara. 146(5)(a)(iv.1) amended by 1999, c. 22, subsec. 59(3), applicable to 
1998 et seq. It formerly read: pen 
(iv.1) that would be considered to be withdrawn by the taxpayer as an eligible — 
amount (within the meaning assigned by subsection 146.01(1)) less than 90 days 
after it was paid, if earnings in respect of a registered retirement Savings plan 
were considered to be withdrawn before premiums paid under that plan and pre- 
miums were considered to be withdrawn in the order in which they were paid 
Subpara. 146(5)(a)(iv.1) added by 1995, c. 3, subsec. 43(2), applicable to the with- 
drawal of amounts paid after March 1, 1994. 


All that portion of para. 146(5)(a) following subpara. (iv) substituted by 1994, c. 21, 
subsec. 69(4), applicable to 1992 er seg. That portion of the para. formerly read: 
exceeds the total of all amounts each [of] which is 
(vy) an amount deducted under subsection 147.3(13.1) in computing the tax- 
payer's income for the year or a preceding taxation year that ends after 1992, 
or 
(vi) an amount deducted under subsection 147.3(13.1) in computing the tax- 
payer's income for the 1992 taxation year, other than any portion of the 
amount that could not have been so deducted if paragraphs 147.3(10)(b) and 
(c) did not apply in respect of transfers made before 1991, and 
Para. 146(5)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(6), applica- 
ble (by subsec. 82(13), as amended by 1994, c. 21, s. 136) to 1992 et seg. Para. (5)(a) 
formerly read: 
(a) the total of all amounts each of which is a premium paid by the taxpayer after 
1990 and on or before the day that is 60 days after the end of the year under a 
registered retirement savings plan under which the taxpayer was the annuitant at 
the time the premium was paid, other than the portion, if any, of the premium 
(i) that was deducted in computing the taxpayer’s income for a preceding 
taxation year, 


(ii) that was designated for any taxation year for the purposes of paragraph 
60(j), G.1) or (1), 
(iii) in respect of which the taxpayer has received a payment that has been 
deducted under subsection (8.2) in computing the taxpayer’s income for a 
preceding taxation year, or 
(iv) that was deductible under subsection (6.1) in computing the taxpayer’s 
income for any taxation year, and 
Selected Cases [subsec. 146(5)]: Bouchard v. MNR, [1996] 1 C.T.C. 2239 (TCC) 
(Proper time to determine contribution limit is at end of taxation year or within 60 days 
of following year); Gadsby vy. MNR, [1989] 1 C.T.C. 441 (FCTD) (Taxpayer entitled to 
full RRSP deduction when withdrawal from pension plans terminated all rights 
thereunder); Wood v. R., [1985] 2 C.T.C. 16 (FCTD) (Earned income is net of 
deductions). 
Regulations: 100(3)(c) (no source withholding where premium is paid by employer 
directly to RRSP); 214.1 (information return), 
Remission Orders: Certain Taxpayers Remission Order, 1998-2, P.C. 1998-2092, s. 
2 Gudges in Quebec who made contributions in 1989 or 1990); Certain Taxpayers Re- 
mission Order, 1999-2, P.C. 1999-1855, s. 2 (remission to Quebec judges for excess 
contributions in 1989-90); Donald Potter Remission Order, P.C. 2004-264 (remission 
of tax on a withdrawal based on incorrect information from the CRA). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 
500R: RRSPs — death of an annuitant. 


Advance Tax Rulings: ATR-2: Contribution to pension plan for past service; ATR- 
17: Employee benefit plan — purchase of company shares; ATR-37: Refund of premi- 
ums transferred to spouse. 


Forms: T1 General Sched. 7: RRSP unused contributions, transfers, and HBP or LLP 
activities; T4040: RRSPs and other registered plans for retirement [guide]. 


(5.1) Amount of spousal RRSP premiums deductible — 
There may be deducted in computing a taxpayer’s income for a tax- 
ation year such amount as the taxpayer claims not exceeding the 
lesser of 


(a) the total of all amounts each of which is a premium paid by 
the taxpayer after 1990 and on or before the day. that is 60 days 
after the end of the year under a registered retirement savings 
plan under which the taxpayer’s spouse or common-law partner 
(or, where the taxpayer died in the year or within 60 days after 
the end of the year, an individual who was the taxpayer’s spouse 
or common-law partner immediately before the death) was the 
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annuitant at the time the premium was paid, other than the por- 
tion, if any, of the premium 


(1) that was deducted in computing the taxpayer’s income for 
a preceding taxation year, 


(ii) that was designated for any taxation year for the purposes 
of paragraph 60(j.2), 


(iii) in respect of which the taxpayer or the taxpayer’s spouse 
or common-law partner has received a payment that has been 
deducted under subsection (8.2) in computing the taxpayer’s 
income for a preceding taxation year, or 


(iv) that would be considered to be withdrawn by the tax- 
payer’s spouse or common-law partner as an eligible amount 
(as defined in subsection 146.01(1) or 146.02(1)) less than 90 
days after it was paid, if earnings in respect of a registered 
retirement savings plan were considered to be withdrawn 
before premiums paid under that plan and premiums were 
considered to be withdrawn in the order in which they were 
paid, and 


(b) the amount, if any, by which the taxpayer’s RRSP deduction 
limit for the year exceeds the amount deducted under subsection 
(5) in computing the taxpayer’s income for the year. 


Related Provisions: 60(i) — Deduction for RRSP premiums paid; 60(1) — Transfer 
of RRSP premium refunds; 60(v) — Contribution to Saskatchewan Pension Plan before 
2010; 74.5(12)(a) — Attribution rules do not apply to spousal contribution; 146(5) — 
Deduction for contribution to own plan; 146(8.21) — Premium deemed not paid; 
146(8.3) — Attribution of income when amount withdrawn from RRSP; 146(16) — 
Deduction on transfer of funds; 146(21.1) — Contribution to Saskatchewan Pension 
Plan (after 2009) deemed to be RRSP premium; 146(22) — Deadline extension for ice 
storm; 146.3(5.1) — Attribution on withdrawal from RRIF; 146.3(5.4) — RRIF — 
Spouse’s income; 147.5(11) — Pooled registered pension plan contribution deemed to 
be RRSP premium; 204.1(2.1) —Tax payable by individuals — contributions after 
1990; 204.2(1.2)I(a)(vi) — Amount non-deductible due to 146(5.1)(a)(@v) not included 
for Part X.1 penalty tax purposes; 252(3) — Extended meaning of “spouse”. 


History: The opening words of para. 146(5.1)(a) amended by 2001, c. 17, subsec. 
246(3) to replace “spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq. except that, if a taxpayer and a person have jointly elected pursuant to s. 144 of 
2000, c. 12 in respect of the 1998, 1999 or 2000 taxation years, the amendment applies 
to the taxpayer and the person in respect of the applicable taxation year and subsequent 
taxation years. 


Subparas. 146(5.1)(a)(iii) and (iv) amended by 2000, c. 12, Sch. 2, s. 1, to replace 

“spouse” with “spouse or common-law partner”, applicable to 2001 et seq., in force 

July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 

mon-law partner’. 

Subpara. 146(5.1)(a)(iv) amended by 1999, c. 22, subsec. 59(4), applicable to. 1998 et 

seq. It formerly read: 
(iv) that would be considered to be withdrawn by the taxpayer’s spouse as an 
eligible amount (within the meaning assigned by subsection 146.01(1)) less than 
90 days after it was paid, if earnings in respect of a registered retirement savings 
plan were considered to be withdrawn before premiums paid under that plan and 
premiums were considered to be withdrawn in the order in which they were paid, 
and 

Subpara. 146(5.1)(a)(iv) added by 1995, c. 3, subsec. 43(3), applicable to the with- 

drawal of amounts paid after March 1, 1994. 

The opening words of para. 146(5.1)(a) substituted by 1994, c. 21, subsec. 69(5), appli- 

cable to 1992 et seg. The opening words formerly read: 
(a) the total of all amounts each of which is a premium paid by the taxpayer after 
1990 and on or before the day that is 60 days after the end of the year under a 
registered retirement savings plan under which the taxpayer’s spouse was the 
annuitant at the time the premium was paid, other than the portion, if any, of the 
premium 

Selected Cases [subsec. 146(5.1)]: Gilbert (M.) v. Canada, [1993] 1 C.T.C. 233 

(FCA) (Year in which actual payment made is relevant, not prior year in respect of 

which deduction taken). 

Regulations: 100(3)(c) (no source withholding where premium is paid by employer 

directly to RRSP); 214.1 (information return). 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 

plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 

500R: RRSPs — death of an annuitant. 

Information Circulars: 72-22R9: Registered retirement savings plans. 


Forms: T4040: RRSPs and other registered plans for retirement [guide]. 


(5.2) RRSP premium [transfer of commuted RPP benefits 
where employer insolvent] — If a taxpayer’s entitlement to 
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benefits under a defined benefit provision of a registered pension 
plan is transferred in accordance with subsection 147.3(4) after Feb- 
ruary 2009 and before 2011, there may be deducted in computing 
the taxpayer’s income for a taxation year that ends on or after the 
day on which the transfer was made, the amount claimed by the 
taxpayer in respect of premiums paid by the taxpayer in the year to 
a registered retirement savings plan under which the taxpayer is the 
annuitant, not exceeding the amount, if any, determined by the 
formula 


ABC 
where 
A is the amount, if any, that is the lesser of 


(a) the prescribed amount that would have been determined 
for the purpose of paragraph 147.3(4)(c) if subsection 
8517(3.01) of the Regulations had applied in respect of the 
transfer, and 


(b) the amount of the taxpayer’s entitlement to benefits under 
the provision commuted in connection with the transfer; 


B is the prescribed amount for the purpose of paragraph 
147.3(4)(c) that applied in respect of the transfer; and 


C is the total of all amounts deducted by the taxpayer under this 
subsection for a preceding taxation year. 

Related Provisions: 146(5.201) — Transitional election; 257 — Formula cannot 

calculate to less than zero; Reg. 8517(3)—(3.02) — Transfer to another RPP. 


History: Subsec. 146(5.2) added by 2011, c. 24, subsec. 45(5), applicable in respect of 
transfers made after February 2009. 


(5.201) Transitional rule [for 146(5.2)]— For the purpose of 
subsection (5.2), a premium paid by a taxpayer before 2013 is 
deemed to have been paid in the taxation year in which the transfer 
referred to in that subsection was made and not in the year in which 
it. was actually paid, if the taxpayer so elects in prescribed form. 


History: Subsec. 146(5:201) added by 2011, c. 24, subsec. 45(5), applicable in respect 
of transfers made after February 2009. 


(5.21) Anti-avoidance — Notwithstanding any other provision of 
this section, where 


(a) a registered pension plan is amended or administered in such 
a manner as to terminate, suspend or delay 


(i) the membership of an individual in the plan for the indivi- 
dual’s 1990 taxation year, 


(11) contributions under the plan by or for the benefit of the 
individual in respect of the year, or 


(iii) the accrual of retirement benefits under the plan for the 
individual in respect of the year, or 


(b) a deferred profit sharing plan is amended or administered in 
such a manner as to terminate, suspend or delay contributions 
under the plan for the year in respect of an individual, 


and one of the main reasons for the termination, suspension or delay 
may reasonably be considered to be to reduce the pension adjust- 
ment of the individual for the year in respect of an employer, the 
only amount that may be deducted in computing the income for the 
year of the individual, in respect of premiums paid to registered re- 
tirement savings plans, is the amount that would have been deducti- 
ble had that termination, suspension or delay not occurred. 


(5.3)—(5.5) [Repealed under former Act] 


(6) [Repealed] 


History: Subsec. 146(6) repealed by 2011, c. 24, subsec. 45(6), applicable in respect 
of investments acquired after March 22, 2011. It formerly read: 


(6) Disposition of non-qualified investment — Where in.a taxation year a trust 
governed by a registered retirement savings plan disposes of a property that, 
when acquired, was a non-qualified investment, there may be deducted, in com- 
puting the income for the taxation year of the taxpayer who is the annuitant 
under the plan, an amount equal to the lesser of 


(a) the amount that, by virtue of subsection (10), was included in computing 
the income of that taxpayer in respect of the acquisition of that property, and 


(b) the proceeds of disposition of the property. 
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Selected Cases [former subsec. 146(6)]: Foreman et al. v. MNR, [1996] 1 C.T.C, 
265 (FCTD) (Statutory language required where “series” of transactions attacked). 


(6.1) Recontribution of certain withdrawals — There may be 
deducted in computing a taxpayer’s income for a particular taxation 
year the total of all amounts each of which is such portion of a pre- 
scribed premium for the particular year as was not designated for 
any taxation year for the purposes of paragraph 60(j), (j.1) or (1). 
Related Provisions: 60(i)— Deduction for RRSP premiums paid; 146(5) — 
Amount of RRSP premiums deductible; 146.01(1)“excluded premium’”’(c) — Premium 
deducted under 146(6.1) not eligible for Home Buyers’ Plan; 146.02(1)“excluded pre- 
mium’(d) — Premium deducted under 146(6.1) not eligible for LLP; 152(6)(b.1) — 
Reassessment where deductible claimed. 


Regulations: 8307(7) (prescribed premium). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(7) Recovery of property used as security — Where in a tax- 
ation year a loan, for which a trust governed by a registered retire- 
ment, savings plan has used or permitted to be used trust property as 
security, ceases to be extant, and the fair market value of the pro- 
perty so used was included by virtue of subsection (10) in comput- 
ing the income of the taxpayer who is the annuitant under the plan, 
there may be deducted, in computing the income of the taxpayer for 
the taxation year, an amount equal to the amount, if any, remaining 
when 


(a) the net loss (exclusive of payments by the trust as or on ac- 
count of interest) sustained by the trust in consequence of its 
using the property, or permitting it to be used, as security for the 
loan and not as a result of a change in the fair market value of 
the property 


is deducted from 


(b) the amount so included in computing the income of the tax- 
payer in consequence of the trust’s using the property, or permit- 
ting it to be used, as security for the loan. 


Related Provisions: 60(i) — Deduction in computing income; 146(10) — Inclusion 
in income of property used as security. 


Regulations: 214(2) (information return). 


Forms: T3GR: Group income tax and information return for RRSP, RRIF, RESP, or 
RDSP trusts (and worksheets). 


(8) Benefits [and withdrawals] taxable — There shall be in- 
cluded in computing a taxpayer’s income for a taxation year the 
total of all amounts received by the taxpayer in the year as benefits 
out of or under registered retirement savings plans, other than ex- 
cluded withdrawals (as defined in subsection 146.01(1) or 
146.02(1)) of the taxpayer and amounts that are included under par- 
agraph (12)(b) in computing the taxpayer’s income. 


Related Provisions: 56(1)(h) — Income from RRSP; 56(12) — Income inclusion on 
conversion of foreign retirement arrangement; 60(1) — Rollover of refund of premium; 
139.1(12) — Conversion benefit on demutualization of insurance corporation not taxa- 
ble; 146(8.01) — Benefits from RRSP re Home Buyers’ Plan; 146(8.3) — Attribution 
from spousal RRSP; 146(8.92), (8.93) — Deduction to deceased for post-death RRSP 
losses; 146(12) — Change in plan after registration; 146( 16) — Deduction on transfer 
of funds; 146(20) — Amount credited to deposit RRSP deemed not received by annui- 
tant, 146.01(4) Home Buyers’ Plan — portion. of eligible amount not repaid; 
146.01(5), (6) —HBP — other income inclusions; 146.02(4) — Lifelong Learning 
Plan — portion of eligible amount not repaid; 146.02(5), (6) — LLP — other income 
inclusions; 147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs; 
153(1)() — Withholding of tax at source; 160.2(1) — Joint and several liability in re- 
spect of amounts received from RRSP; 204.2(1.2)J(a) — Reduction of excess contribu- 
tions; 207.01(1)“advantage”, 207.05 — Tax. on advantage received from RRSP; 
212(1)(1) — Withholding tax on payments to non-residents. 


History: Subsec. 146(8) amended by 1999, c. 22, subsec. 59(5), applicable to 1999 et 
seq. It formerly read: 


(8) There shall be included in computing the income of a taxpayer for a taxation 
year the total of all amounts received by the taxpayer in the year as benefits out 
of or under registered retirement savings plans, other than excluded withdrawals 
(within the meaning assigned by subsection 146.01( 1)) in respect of the taxpayer 
and amounts that are included under paragraph (12)(b) in computing the tax- 
payer’s income. 
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| Subsec. 146(8) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(7), applica- 


ble to 1992 et seg. Subsec. (8) formerly read: 


(8) There shall be included in computing the income of a taxpayer for a taxation 
year all amounts received by the taxpayer in the year as a benefit out of or under 
a registered retirement savings plan, other than an amount that is included in 
computing the taxpayer’s income pursuant to paragraph (12)(b). 


Selected Cases: Astorino v. R., [2010] 5 C.T.C. 2115 (TCC) (Taxpayer has benefit 
of all funds transferred from RRSP to pension plan); Lavoie v. R., [2009] 5.C.T.C. 2119 
(TCC) (Settlement payments held to be received under or out of RRSP); Bertrand y. R., 
[2007] 5 C.T.C. 2440 (TCC) (Payments from RRSP made to bankruptcy trustee were 
“received” by taxpayer and were taxable); St-Hilaire v. R., [1997] 3. C-T.C. 2711 (TCC) 
(Receipts from RRSP taxable even if contributions improperly made). 


Regulations: 100(1)“remuneration”(i) (payment from RRSP subject to source with- 
holding); 103(4), (6) (withholding requirements on withdrawal from RRSP); 104(3) (no 
withholding on Home Buyers’ Plan withdrawal); 104.1 (no withholding on Lifelong 
Learning Plan withdrawal); 214(1), (4) (information return).. 


I.T. Application Rules: 61(2) (where annuitant died before 1972). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-500R: RRSPs — death of an annuitant. 


Information Circulars: 72-22R9: Registered retirement savings plans. 
I.T. Technical News: 39 (settlement of a shareholder class action suit). 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 


Registered Plans Frequently Asked Questions: RPFAQ-1 (RRSPs/RRIFs), q. 2 
(locked-in designation). : 


Forms: T4RSP: Statement of RRSP income; T4RSP Summary; T4040: RRSPs and 
other registered plans for retirement [guide]; T4079: T4RSP and T4RIF guide. 


(8.01) Subsequent re-calculation [on HBP or LLP with- 
drawal] — If a designated withdrawal (as defined in subsection 
146.01(1)) or an amount referred to in paragraph (a) of the defini- 
tion “eligible amount” in subsection 146.02(1) is received by a tax- 
payer in a taxation year and, at any time after that year, it is deter- 
mined that the amount is not an excluded withdrawal (as defined in 
subsection 146.01(1) or 146.02(1)), notwithstanding subsections 
152(4) to (5), such assessments of tax, interest and penalties shall 
be made as are necessary to give effect to the determination. 


History: Subsec. 146(8.01) amended by 1999, c. 22, subsec. 59(5), applicable to 1999 
et seq. It formerly read: 


(8.01) Idem — subsequent re-calculation — Where an amount referred to in 
paragraph (a) of the definition “eligible amount” in subsection 146.01(1) is re- 
ceived by a taxpayer in a taxation year and, at any time after that year, it is 
determined that the amount is not an excluded withdrawal (within the meaning 
assigned by that subsection), notwithstanding subsections 152(4) to (5), such as- 
sessments of tax, interest and penalties shall be made as are necessary to give 
effect to the determination. 


Subsec. 146(8.01) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(7), applica- 
ble to 1992 et seq. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 


(8.1) Deemed receipt of refund of premiums — Where a por- 
tion of an amount paid out of or under a registered retirement sav- 
ings plan of a deceased annuitant to the annuitant’s legal representa- 
tive would have been a refund of premiums if it had been paid 
under the plan to a beneficiary of the deceased’s estate, it is, to the 
extent it is so designated jointly by the legal representative and the 
beneficiary in prescribed form filed with the Minister, deemed to be 
received by the beneficiary (and not by the legal representative) at 
the time it was so paid as a benefit that is a refund of premiums. 
Py ; ar nei ee 
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Emewein, Director, Tax Legislation Division, Tax olicy er 


Related Provisions: 60(1) — Transfer of RRSP premium refunds; 60(1)(v)(B.1) — 
Rollover of designated benefits to child or grandchild on death; 146(8.9) — Effect of 
death where person other than spouse becomes entitled; 146.3(6.1) — Parallel rule for 
RRIFs; 160.2(1) — Joint and several liability in respect of amounts received out of or 
under RRSP; 214(3)(c) — Non-resident withholding tax. 


History: Subsec. 146(8.1) amended’ by ‘2000, c. 19, subsec. 42(3), Peete to 1999 
et seq. The subsec. formerly read: ; 


(8.1), Such portion of an amount paid in a taxation year out of or under’a regis- 
tered retirement savings plan of a deceased annuitant to the annuitant’s legal, rep- 
resentative as, had that portion.been paid under the plan to a beneficiary of the 
deceased’s estate, would have been a refund of premiums shall, to the extent it is 
so designated jointly by the legal representative and the beneficiary in prescribed 
form filed with the Minister, bexdeemed to be received by the beneficiary in the 
year asa benefit that is a refund of premiums. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to: spouse. 
Forms: T2019: Death of.an RRSP annuitant — refund of premiums. 


(8.2) Amount deductible [overcontribution withdrawn] — 
Where 


(a) all or any portion of the premiums paid in a taxation year by 
a taxpayer to one or more registered retirement savings plans 
under which the taxpayer or the taxpayer’s spouse or common- 
law partner was the annuitant was not deducted in computing the 
taxpayer’s income for any taxation year, 


(b) the taxpayer or the taxpayer’s spouse or common-law partner 
can reasonably be regarded as having received a payment from a 

» registered retirement savings plan or a, registered retirement in- 
come fund in respect of such portion of the undeducted premi- 
ums as 


(i) was not paid by way of a transfer of an amount from a 
registered pension plan to a registered retirement savings 
plan, 


(ii) was not paid by way of a transfer of an amount from.a 
deferred profit sharing plan to a registered retirement savings 
plan in accordance. with subsection 147(19), and 


(iii) was not paid by way of a transfer of an amount from a 
specified pension plan to a registered retirement savings plan 
in Srpetc HeE owe to otis a ney) fappbeet 


over, whil 
be made to 1 
is because there is no provision in ag 
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spouse or common-law partner in a particular taxation year that 
is 


(1) the year in which the premiums were paid by the taxpayer, 


(ii) the year in which a notice of assessment for the taxation 
year referred to in subparagraph (i) was sent to the taxpayer, 
or 


(iii) the year immediately following the year referred to in 
subparagraph (i) or (ii), and 
(d) the payment is included in computing the taxpayer’s income 
for the particular year, 


the payment (except to the extent that it is a prescribed withdrawal) 
may be deducted in computing the taxpayer’s income for the partic- 
ular year unless it is reasonable to consider that 


(e) the taxpayer did not reasonably expect that the full amount of 
the premiums would be deductible in the taxation year in which 
the premiums were paid or in the immediately preceding taxa- 
tion year, and 


(f) the taxpayer paid all or any portion of the premiums with the 
intent of receiving a payment that, but for this paragraph and 
paragraph (e), would be deductible under this subsection. 


Related Provisions: 60(i) — Deduction for RRSP premiums paid; 146(5) — Deduc- 
tion for contribution to own RRSP; 146(5.1) — Deduction for contribution to spousal 
RRSP; 146(8.21) — Excess premium deemed not paid; 146(16) — Deduction on trans- 
fer of funds; 146(21.2) — Saskatchewan Pension Plan account deemed to be RRSP for 
purposes of 146(8.2); 147.3(13.1) — Withdrawal of excessive transfers to RRSPs and 
RRIFs; 147.5(11), (12) — Pooled registered pension plan deemed to be RRSP for cer- 
tain purposes; Reg. 8307(4) — Eligibility of withdrawn amount for designation. 


History: Subpara. 146(8.2)(b)(iii) amended by 2011, c. 24, subsec. 45(7), applicable to 
taxation years that begin after 2009. The subpara. formerly read: 


(ili) was not paid by way of a transfer of an amount from a provincial pension 
plan prescribed for the purpose of paragraph 60(v) to a registered retirement sav- 
ings plan in circumstances to which subsection (21) applied, 


Paras. 146(8.2)(a) to (c) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’’. 

Subpara. 146(8.2)(b)(iii) added by 1994, c. 21, subsec. 69(6), applicable to 1992 et seq. 


Para. 146(8.2)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 82(8), appli- 
cable to 1991 et seq. except that for the 1991 taxation year subpara. (i) shall be read as 
follows: 


(i) was not paid by way of a transfer of an amount from a registered pension plan 
to a registered retirement savings plan in accordance with any of subsections 
147.3(1) and (4) to (7), and 


Para; (b) formerly read: 
(b) the taxpayer or the taxpayer’s spouse can reasonably be regarded as having 


received a payment from a registered retirement savings plan or a registered re- 
tirement income fund in respect of such undeducted premiums, 


Regulations: 7800 (Saskatchewan Pension Plan is prescribed provincial pension plan 
for subpara. (b)(iii) (to 2009), specified pension plan for subpara. (b)(iii) (from 2010); 
8307(6) (prescribed withdrawal). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-124R6: Contributions to registered retirement savings plans. 


Forms: 1746: Calculating your deduction for refund of unused RRSP contributions; 
1T3012A: Tax deduction waiver on the refund of your unused RRSP contributions. 


Income Tax Act, Part I 


(8.21) Premium deemed not paid — Where a taxpayer or the 
taxpayer’s spouse or common-law partner has, at any time in a taxa- 
tion year, received a payment from a registered retirement savings 
plan or a registered retirement income fund in respect of all or any 
portion of a premium paid by the taxpayer to a registered retirement 
savings plan and the payment has been deducted under subsection 
(8.2) in computing the taxpayer’s income for the year, the premium 
or portion thereof, as the case may be, shall, 


(a) for the purposes of determining, after that time, the amount 
that may be deducted under subsection (5) or (5.1) in computing 
the taxpayer’s income for the year or a preceding taxation year, 
and 


(b) for the purposes of subsections (8.3) and 146.3(5.1) after that 
time, in the case of a payment received by the taxpayer, 


be deemed not to have been a premium paid by the taxpayer to a 
registered retirement savings plan. 
Related Provisions: 146(8.6) — Spouse’s income; 146(21.2) — Saskatchewan Pen- 


sion Plan account deemed to be RRSP for purposes of 146(8.21); 147.5(11), (12) — 
Pooled registered pension plan deemed to be RRSP for certain purposes. 


History: Subsec. 146(8.21) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(8.3) Spousal or common-law partner payments 
[attribution rule] — Where at any time in a taxation year a partic- 
ular amount in respect of a registered retirement savings plan that is 
a spousal or common-law partner plan in relation to a taxpayer is 
required by reason of subsection (8) or paragraph (12)(b) to be in- 
cluded in computing the income of the taxpayer’ s spouse or com- 
mon-law partner before the plan matures or as a payment in full or 
partial commutation of a retirement income under the plan and the 
taxpayer is not living separate and apart from the taxpayer’s spouse 
or common-law partner at that time by reason of the breakdown of 
their marriage or common-law partnership, there shall be included 
at that time in computing the taxpayer’s income for the year an 
amount equal to the lesser of 


(a) the total of all amounts each of which is a premium paid by 
the taxpayer in the year or in one of the two immediately preced- 
ing taxation years to a registered retirement savings plan under 
which the taxpayer’s spouse or common-law partner was the an- 
nuitant at the time the premium was paid, and 


(b) the particular amount. 


Related Provisions: 56(1)(h) — Income from RRSP; 60(.2) — Transfer to spousal 
RRSP; 74.5(12) — Regular attribution rule does not apply; 146(8.21) — Premium 
deemed not paid; 146(8.5) — Ordering; 146(8.6) — Spouse’s income; 146(8.7) — 
Where subsec. (8.3) does not apply; 146(21.3) — Payment from Saskatchewan Pension 
Plan deemed to be from RRSP for purposes of 146(8.3)-(8.7), starting 2011; 
146.3(5.1) — Parallel rule for RRIFs; 146.3(5.4) — Spouse’s income; 147.3(13.1) — 
Withdrawal of excessive transfers to RRSPs and RRIFs; 153(1)@) — Withholding of 
tax at source. 


History: The opening words of subsec. 146(8.3) amended by 2001, c, 17, subsec. 
246(4), applicable to 2001 et seq. except that, if a taxpayer and a person have jointly 
elected pursuant to s. 144 of 2000, c. 12 in respect of the 1998, 1999 or 2000 taxation 
years, the amendment applies to the taxpayer and the person in respect of the applicable 
taxation year and subsequent taxation years. The opening words formerly read: 


(8.3) Spousal RRSP payments [attribution rule] — Where at any time in.a 
taxation year a particular amount in respect of a registered retirement savings 
plan that is a spousal plan in relation to a taxpayer is required by reason of sub- 
section (8) or paragraph (12)(b) to be included in computing the income of the 
taxpayer's spouse before the plan matures or as a payment in full or partial com- 
mutation of a retirement income under the plan and the taxpayer is not living 
separate and apart from the taxpayer’s spouse at that time by reason of the break- 
down of their marriage or common-law partnership, there shall be included at 
that time in computing the taxpayer’s income for the year an amount equal to the 
lesser of 


The opening words of subsec. 146(8.3) amended by 2000, c. 12, Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 2001 ef seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 
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Para. 146(8.3)(a) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse’* with 
“spouse or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional’ rules reproduced in the History to 248(1)“common-law 
partner”. 

Selected Cases [subsec. 146(8.3)]: Gilbert (M.) v. Canada, [1993],1,.C.T.C. 233 
(FCA) (Year in which actual payment made is relevant, not prior year in respect of 
which deduction taken). 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law registered retirement savings plans; IT- 
415R2: Deregistration of RRSPs (archived). 


Forms: T1234 SCH B: Allowable amounts of non-refundable, tax credits; T2205: 
Amounts from a spousal or common-law partner RRSP or RRIF to include in income. 


(8.4) [Repealed under former Act] 


(8.5) Ordering — Where'a taxpayer has paid more than’ one pre- 
mium described in‘ subsection (8.3), such a premium or part thereof 
paid by the taxpayer at any time shall be deemed to have been in- 
cluded in computing the taxpayer’s income by virtue of that subsec- 
tion before premiums or parts thereof paid by the taxpayer after that 
time. 

Related Provisions: 146(21.3)— Payment from Saskatchewan Pension Plan 
deemed to be from RRSP for purposes of 146(8.3)-(8.7). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans. 


(8.6) Spouse’s [or common-law. partner’s] income — 
Where, in respect of an.amount required at any time in a taxation 
year to be included:in computing the income of a taxpayer’s spouse 
or common-law partner, all or part of a premium has by reason of 
subsection (8.3) been included in computing the taxpayer’s income 
for the year, the following rules apply: 


(a) the premium or part thereof, as the case may be, shall, for the 
purposes of subsections (8.3) and 146.3(5.1) after that time, be 
deemed not to have been a premium paid to a registered retire- 
ment savings plan under which the taxpayer’s spouse or com- 
mon-law partner was the annuitant; and 


(b) an amount equal to the premium or part thereof, as the case 
may be, may be deducted in computing the income. of the spouse 
or common-law partner for the year. 

Related Provisions: 146(8.21) — Premium deemed not paid; 146(21.3) — Payment 


from Saskatchewan Pension Plan deemed to be from RRSP for purposes of 
146(8.3)-(8.7); 146.3(5.4) — Spouse’s income, 


History: Subsec. 146(8.6) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)““common-law 
partner”. f 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived). 


(8.7) Where subsec. (8.3) does not apply — Subsection (8.3) 
does not apply 


(a) in respect of a taxpayer at any time during the year in which 
the taxpayer died; 


(b) in respect of a taxpayer where either the taxpayer or the tax- 
payer’s spouse or common-law partner is a non-resident at the 
particular time referred to in that subsection; 


(c) in respect of amounts paid out of or under a plan referred to 
in subsection (12) as an “amended plan” to which paragraph 
(12)(a) applied before May 26, 1976; 


(d) to any payment that is received in full or partial commutation 
of a registered retirement income fund ora registered retirement 
savings plan and in respect of which a deduction was made 
under paragraph 60(1) if, where the deduction was in respect of 
the acquisition of an annuity, the terms of the annuity provide 
that it cannot be commuted, and it is not commuted, in whole or 
in part within 3 years after the acquisition; or 

(e) in respect of an amount that is deemed by subsection (8.8) to 
have been received by an annuitant under a registered retirement 
savings plan immediately before the annuitant’s death. 


Related Provisions: 146(21.3)— Payment from + Saskatchewan Pension Plan 
deemed to be from RRSP for purposes of 146(8.3)—(8.7). 


S. 146(8.9) 


History: Para. 146(8.7)(b) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq.,.in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)““common-law 
partner”. 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived). 


(8.8) Effect of death where person other than spouse [or 
common-law partner] becomes entitled — Where the annui- 
tant under a registered retirement savings plan (other than a plan 
that had matured before June 30, 1978) dies after June 29, 1978, the 
annuitant shall be deemed to have received, immediately before the 
annuitant’s death, an amount as a benefit out of or under a regis- 
tered retirement savings plan equal to the amount, if any, by which 


(a) the fair market value of all the property of the plan at the 
time of death 


exceeds 


(b) where the annuitant died after the maturity of the plan, the 
fair market value at the time of the death of the portion of the 
property described in paragraph (a) that, as a consequence of the 
death, becomes receivable by a person who was the annuitant’s 
spouse or common-law partner immediately before the death, or 
would become so receivable should that person survive through- 
out all guaranteed terms contained in the plan. 
Related Provisions: 60(1)(v)(B.1) — Transfer of RRSP premium refunds; 60.02 — 
Rollover to RDSP; 118.1(5.3)— Designation of charity as beneficiary of RRSP; 
146(8.7) — Where subsec: (8.3) does not apply; 146(8.9) — Effect of death where per- 
son other than spouse becomes entitled; 146(8.92), (8.93) — Deduction to deceased for 
post-death RRSP losses; 146.3(6) — Parallel rule for RRIFs; 160.2(1) — Joint and sev- 
eral liability in respect of amounts received out of or under RRSP; 214(3)(c), 
214(3.1) — Non-resident withholding tax. 


History: Para. 146(8.8)(b) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seqg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)common-law 
partner”. 


Para. 146(8.8)(b) substituted by 1994, c. 21, subsec. 69(7), applicable to deaths.occur- 
ring after 1992. That para. formerly read: 


(b) the portion thereof that, as a consequence of the annuitant’s death, becomes 
receivable by the annuitant’s spouse, or would become so receivable should that 
spouse survive throughout all: guaranteed terms contained in the plan. 


Selected Cases: Curley v. MacDonald, [2000] 4 C.T.C. 14 (Ont SCJ) (Provision ‘is 
liability-fixing, not just tax calculation mechanism); Slater v. Klassen Estate, [2000] 2 
C.T.C. 100 (Man QB) (RRSP did not pass by will where marriage no longer in exis- 
tence; no rollover). 


Regulations: 214(4) (information return). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-500R: RRSPs — death of an annuitant. 


Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: RC4177: Death of an RRSP annuitant [guide]. 


(8.9) Idem — There may be deducted from the amount deemed by 
subsection (8.8) to have been received by an annuitant as a benefit 
out of or under a registered retirement savings plan an amount not 
exceeding the amount determined by the formula 


(B+C-—D) 


128 
Rex (B+C) 


where 
A is the total of 
(a) all refunds of premiums in respect of the plan, 


(b) all tax-paid amounts in respect of the plan paid to individ- 
uals who, otherwise than because of subsection (8.1), re- 
ceived refunds of premiums in respect of the plan, and 


(c) all amounts each of which is a tax-paid amount in respect 
of the plan paid to the legal representative of the annuitant 
under the plan, to the extent that the legal representative 
would have been entitled to designate that tax-paid amount 
under subsection (8.1) if tax-paid amounts were not excluded 
in determining refunds of premiums; 
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B is the fair market value of the property of the plan at the particu- 
lar time that is the later of 


(a) the end of the first calendar year that begins after the 
death of the annuitant, and 


(b) the time immediately after the last time that any refund of 
premiums in respect of the plan is paid out of or under the 
plan; 
C is the total of all amounts paid out of or under the plan after the 
death of the annuitant and before the particular time; and 


D is the lesser of 


(a) the fair market value of the property of the plan at the 
time of the annuitant’s death, and 


(b) the sum of the values of B and C in respect of the plan. 


Related Provisions: 60(1) — Transfer of RRSP premium refunds; 146.3(6.2) — 
Parallel rule for RRIFs; 152(6)(f.3) — Reassessment to allow carryback of loss; 
160.2(1) — Joint and several liability in respect of amounts received out of or under 
RRSP. 


History: The description of A in subsec, 146(8.9) amended by 1998, c. 19, subsec. 
170(7), applicable to deaths occurring after 1992. The description formerly read: 


A is the total of all refunds of premiums in respect of the plan; 


Subsec. 146(8.9) substituted by 1994, c. 21, subsec. 69(8), applicable to deaths occur- 
ring after 1992. That subsec. formerly read: 


(8.9) There may be deducted from the amount deemed by subsection (8.8) to 
have been received by an annuitant as a benefit out of or under a registered re- 
tirement savings plan the total of all amounts each of which is 


(a) that portion of an amount paid out of or under the plan that is deemed to 
be received by a beneficiary as a benefit that is a refund of premiums pursu- 
ant to subsection (8.1); or 


(b) an amount received under the plan by a child or grandchild of the annui- 
tant as a refund of premiums. 


Interpretation Bulletins: IT-500R: RRSPs — death of an annuitant. 
Advance Tax Rulings: ATR-37: Refund of premiums transferred to spouse. 
Forms: RC4177: Death of an RRSP annuitant [guide]. 


(8.91) Amounts deemed receivable by spouse [or 
common-law partner] — Where, as a consequence of the death 
of an annuitant after the maturity of the annuitant’s registered retire- 
ment savings plan, the annuitant’s legal representative has become 
entitled to receive amounts out of or under the plan for the benefit 
of the spouse or common-law partner of the deceased and the legal 
representative and the spouse or common-law partner file with the 
Minister a joint election in prescribed form, 


(a) the spouse or common-law partner shall be deemed to have 
become the annuitant under the plan as a consequence of the 
annuitant’s death; and 


(b) such amounts shall be deemed to be receivable by the spouse 
or common-law partner and, when paid, to be received by the 
spouse or common-law partner as a benefit under the plan, and 
not to be received by any other person. 
Related Provisions: 60(1) — Transfer of RRSP premium refunds; 160.2(1) — Joint 
and several liability in respect of amounts received out of or under RRSP; 214(3)(c) — 
Non-resident withholding tax; 248(8) — Meaning of “consequence” of death. 


History: Subsec. 146(8.91) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-SO0R: RRSPs — death of an annuitant. 


Forms: RC4177: Death of an RRSP annuitant [guide]. 


(8.92) Deduction for post-death reduction in value — If the 
annuitant under a registered retirement savings plan dies before the 
maturity of the plan, there may be deducted in computing the annui- 
tant’s income for the taxation year in which the annuitant dies an 
amount not exceeding the amount determined, after all amounts 
payable out of or under the plan have been paid, by the formula 


A-B 


Income Tax Act, Part I 


where 
A. is the total of all amounts each of which is 


(a) the amount deemed by subsection (8.8) to have been re- 
ceived by the annuitant as a benefit out of or under the plan, 


(b) an amount (other than an amount described in paragraph 

(c)) received, after the death of the annuitant, by a taxpayer 
_ as a benefit out of or under the plan and included, because of 

subsection (8), in computing the taxpayer’s income, or 


(c) a tax-paid amount in respect of the plan; and 


B is the total of all amounts paid out of or under the plan after the 

death of the annuitant. } 
Related Provisions: 60(i) — Deduction in computing net income; 146(8.93) — Ex- 
ceptions; 146.3(6.3) — Parallel rule for RRIF; 147.5(18)— Parallel rule for PRPP; 
152(6)(f.3) — Reassessment to allow carryback of loss; 257 — Formula cannot calcu- 
late to less than zero; Reg. 214(6) — Information return required. 


History: Subsec. 146(8.92) added by 2009, c. 2, subsec. 51(3), applicable in respect of 
a registered retirement savings plan in respect of which the last payment out of the plan 
is made after 2008. 


Regulations: 214(6) (information return). ;' 
Forms: RC249: Post-death decline in the value of an unmatured RRSP. or RRIF, 


(8.93) Subsec. (8.92) not applicable — Except where the Min- 
ister has waived in writing the application of this subsection with 
respect to all or any portion of the amount determined in subsection 
(8.92) in respect of a registered retirement savings plan, that subsec- 
tion does not apply if 


(a) at any time after the death of the annuitant, a trust governed 
by the plan held a non-qualified investment; or 


(b) the last payment out of or under the plan was made after the 
end of the year following the year in which the annuitant died, 


Related Provisions: 146.3(6.4) — Parallel rule for RRIF. 


History: Subsec. 146(8.93) added by 2009, ¢. 2, subsec. 51(3), applicable in respect of 
an RRSP in respect of which the last payment out of the plan is made after 2008. 


(9) Where disposition of property by trust — Where in a tax- 
ation year a trust governed by a registered retirement savings plan 


(a) disposes of property for a consideration less than the fair 
market value of the property at the time of the disposition, or for 
no consideration, or 


(b) acquires property for a consideration greater than the fair 
market value of the property at the time of the acquisition, 


the difference between the fair market value and the consideration, 
if any, shall be included in computing the income for the taxation 
year of the annuitant under the plan. 

Related Provisions: 146(11) — Life insurance policies; 146(12) — Change in plan 


after registration; 146.3(4) — Parallel rule for RRIF: 214(3)(c) — Non-resident with- 
holding tax. 


Regulations: 214(2) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


Forms: T3GR: Group income tax and information return for RRSP, RRIF, RESP, or 
RDSP trusts (and worksheets). 


(10) Property used as security for loan — If at any time in a 
taxation year a trust governed by a registered retirement savings 
plan uses or permits to be used any property of the trust as security 
for a loan, the fair market value of the property at the time it com- 
menced to be so used shall be included in computing the income for 
the year of the taxpayer who is the annuitant under the plan at that 
time. 


Related Provisions: 146(6) — Disposition of non-qualified investment; 146(7) — 
Recovery of property used as security; 146(10.1) — Tax payable by trust; 146(11) — 
Life insurance policies; 146.3(4) — Parallel rule for RRIF: 207.01(1)‘advantage”, 
207.05 — Tax on advantage received from RRSP; 207.04 —'Tax on annuitant if RRSP 
acquires non-qualified or prohibited investment; 214(3)(c) — Non-resident withhold- 
ing tax; 259(1) — Election for proportional holdings in trust property. 
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History: Subsec. 146(10) amended by 2011, c. 24, subsec. 45(8), applicable in respect 
of investments acquired after March 22, 2011. It formerly read: 


(10) Where acquisition of non-qualified investment by trust-— Where at any 
time in a taxation year a trust governed by a registered retirement savings plan 


(a) acquires a non-qualified investment, or 
(b) uses or permits to be used any property of the trust’as s security for a loan, 
the fair market value of 
(c) the non-qualified investment at the time it was acquired by the trust, or 
| (d) the property used as security at the time it commenced to be so used, 


> as the case may be, shall be included in computing the income for the year of the 
taxpayer who is the annuitant‘under the plan at that time. 


Selected Cases [subsec. 146(10)]: Millward v. R., [1986] 2.C.T.C. 423 (FCTD) 
(Cross investments in mortgages made by RRSPs of two partners! were not at arm’s 
length and were “non-qualified investments”); R. v. Epstein, [1984]..C,T.C.. 270 
(FCTD) (Definition of terms in federal legislation may not be the same as under appli- 
cable provincial legislation; definition of “mortgagor” considered). 


Regulations: 214(2) (information return). 


Remission Orders: Lionaird Capital Corporation Notes’ Remission Order, P.C. 
1999-737 (tax under’ 146(10) waived because: taxpayers thought they were qualified 
investments). 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-415R2: Deregistration of RRSPs archived), 


Registered Plans. .Compliance . Bulletins: 146(1)“qualified 
investment”. 


Forms: T3GR: Group income tax and information return for RRSP, RRIF, RESP, or 
RDSP trusts (and worksheets). 


See. under 


(10.1) Where tax payable [income from. non-qualified. in- 


vestment] — Where in a taxation year a trust governed by a regis- 


tered retirement savings plan holds,a property that is.a Savio ani 
investment, 
(a) tax is payable under this Part by the trust on the amount that 
its taxable income for the year would be if it had no incomes or 
losses from sources other than non-qualified investments and no 
capital gains or losses other than from dispositions of non-quali- 
fied investments; and 
(b) for the purposes of paragraph (a), 
| (i) “income” includes dividends described in section 83, and 
(ii) paragraphs 38(a) and (b) shall be read without reference 
to the fractions set out in those paragraphs. 


Proposed ‘Amendment — 149(10: *YCoNC 


Related Provisions: 146(4) — Tax not otherwise'payable by, trust; 207.04 — Tax on 
annuitant if RRSP acquires non-qualified or prohibited investment; 259(1),— Election 
for proportional holdings in trust property. 

Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Registered _Plans Compliance Bulletins: 
investment”. 
(11) [Repealed] 


History: Subsec. 146(11) repealed by 2011, c. 24, subsec. 45(9), applicable in respect 
of investments acquired after March 22, 2011. It formerly read: 


See under _146(1)‘qualified 


(11) Life insurance policies — Subsections 198(6) and (8) are applicable, with 
such modifications as the circumstances require, to subsections (6), (9) and (10), 
except that in the application of subsection 198(8) to the latter subsections para- 
graph 198(8)(a) shall be read as follows: 


(a) “the trust shall be deemed, for the purposes of subsection 146(6), to 
have disposed of each non-qualified investment that, by virtue of pay- 
ments under the policy, it was deemed by subsection 146(10) to have ac- 
quired, and” 


S..146(13.2) 


(11.1) [Repealed] 


History: Subsec. 146(11.1), repealed by 2011, c. 24, subsec., 45(9), applicable in. re- 
spect of investments acquired after March 22, 2011. It formerly read: 


(11.1) Exception — Subsection (11).does not apply to annuity contracts issued 
after 1997. . 


Subsec. 146(11.1) added by 1998, c. 19, subsec. 170(8), applicable after 1997. 


(12) Change in plan after registration — Where, on any day 
after a retirement savings plan has been accepted by the Minister 
for registration for the purposes of this Act, the plan is revised or 
amended or a new plan is substituted for it, and the plan as revised 
or amended or the new plan, as the case may be (in this subsection 
referred to as the “amended plan’), does not comply with the re- 
quirements of this section for its acceptance by the Minister for re- 
gistration for the purposes of this Act, subject to subsection (13.1), 
the following rules apply: 


(a) the amended plan shall be deemed, for the purposes of this 
Act, not to be a registered retirement savings plan; and 


(b) the taxpayer who was the annuitant under the plan before it 
became.an amended plan shall, in computing the taxpayer’s. in- 
come for the taxation year that includes that day, include as. in- 
come received at that time an amount equal to the fair market 
value of all the property of the plan immediately before that 
time. 
Related Provisions: 146(2) — Requirements for registration; 146(8.3) — Spousal 
RRSP payments; 146(8.7) — Where ss. (8.3) does not apply; 146(13)— Change in 
plan after registration; 147.3(13.1) — Withdrawal of excessive transfers to RRSPs and 
RRIFs; 204.1—Tax in respect of over-contribution to deferred income plans; 
204.2(1.4) — Deemed receipt where RRSP or RRIF amended; 214(3)(c) — Non-resi- 
dent withholding tax. 


Selected Cases [subsec. 146(12)]: Phenix Estate (Trustee of) v. Bank of Nova 
Scotia, [1989] 1 C.T.C. 442 (Sask CA) (Plan deregistered when assets pledged as 
security). 


Regulations: 214(3) (information return). 


Interpretation Bulletins: IT-307R4: Spousal or common-law. registered, retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived). 


Forms: T3GR: Group income tax-and information return for RRSP; RRIF, RESP, or 
RDSP trusts (and worksheets); T4RSP: Statement of RRSP income; T4RSP. Summary; 
T1234 SCH B: Allowable amounts of non-refundable: tax credits; T2205: Amounts 
from a spousal or common-law partner RRSP or RRIF to include in income; T4079: 
T4RSP and T4RIF guide. 


(13) Idem — For the purposes of subsection (12), an arrangement 
under which a right or obligation undér a retirement savings plan is 
released or extinguished either wholly or in part and either in ex- 
change or substitution for ‘any right or obligation, or otherwise 
(other than an arrangement the sole object and legal effect of which 
is to revise or amend’ the plan) or under which payment of any 
amount by way of loan or otherwise is made on the security of a 
right under a retirement savings plan, shall be deemed to be a new 
plan substituted for that retirement savings plan. 


Related Provisions: 146(2), (3) — Acceptance of plan registration; 146(16) — De- 
duction on transfer of funds. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 


(13.1) [Repealed] 


History: Subsec. 146(13.1) repealed by 2011, -c..24, subsec. 45(10), applicable to 
transactions occurring, income earned, capital gains accruing and investments acquired 
after March 22, 2011.\It formerly read: 


(13.1) RRSP advantages — Where an issuer of a registered retirement savings 
plan or any person not dealing at arm’s length with the issuer has extended an 
advantage to'the annuitant of the plan (or to a person not dealing at arm’s length 
with the annuitant) and that advantage would have been prohibited if the plan 
had met the requirement for registration contained in paragraph (2)(c.4), 


(a) paragraphs (12)(a):and (b) do not'apply by reason only of the extension 
of that advantage; and 


(b) the issuer is liable to a penalty equal to the greater of $100 and the 
amount or value of that advantage: 
(13.2) [Repealed] 


Related Provisions: 146(12)(b) — Deregistration and income inclusion as a result 
of deemed amendments to plan; 146(13.3) — Notification required that plan will be 
deregistered; 147(10.6) — Parallel rules for DPSPs. 
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History: Subsec. 146(13.2) repealed by 2007, c. 29, subsec. 17(4), applicable after 
2006 except that it does not apply to retirement savings plans under which the annui- 
tant attained 69 years of age before 2007. It formerly read: 


(13.2) Maturity after age 69 — For the purpose of subsection (12), where a 
retirement savings plan accepted for registration before 1997 does not mature by 
the end of the particular year in which the annuitant under the plan attains 69 
years of age, 


(a) the plan is deemed to have been amended immediately after the particu- 
lar year; and 


(b) the plan as amended is deemed not to comply with the requirements of 
this section for its acceptance by the Minister for registration for the pur- 
poses of this Act. 


Subsec. 146(13.2) added by 1997, c. 25, subsec. 41(4), applicable after 1996, except 
that 


(a) it does not apply to a retirement savings plan where the annuitant under the plan 
attained 70 years of age before 1997; 


(b) in applying the subsec. to a retirement savings plan where the annuitant under 
the plan attained 69 years of age in 1996, the references in that provisions to “69 
years of age” shall be read as “70 years of age”; 


(c) it does not apply to a retirement savings plan where an annuity contract was 
issued before March 6, 1996 under, pursuant to or as the plan to provide the retire- 
ment income under the plan and, under the terms and conditions of the contract as 
they read immediately before that day, 


(i) the day on which annuity payments are to begin under the plan is fixed and 
determined and is after the year in which the annuitant attains 


(A) 69 years of age, where the annuitant had not attained that age before 
1997, or 


(B) 70 years of age, where the annuitant attained 69 years of age in 1996, 
and 


(ii) the amount and timing of each annuity payment are fixed and determined: 
and 


(d) it does not apply to a retirement savings plan that is part of a life insurance 
policy that was issued before March 6, 1996 and that has a life insurance compo- 
nent that is not a retirement savings plan where, under the terms and conditions of 
the policy as they read immediately before that day, 


(i) the amount of each premium, if any, subsequently payable in respect of the 
life insurance component of the policy, and a date by which each such pre- 
mium is to be paid, are fixed and determined, 


(ii) the amount payable under the policy because of the death of the annuitant 
(determined without reference to any amount payable as, on account of, in lieu 
of payment of or in satisfaction of, a policy dividend or related interest) is 
fixed and determined, and 


(iii) insurance on the life of the annuitant is provided under the policy for a 
period of time after the year in which the annuitant attains 


(A) 69 years of age, where the annuitant had not attained that age before 
1997, or 


(B) 70 years of age, where the annuitant attained 69 years of age in 1996. 


Where, because of (d) above, the subsec. does not apply to a retirement savings plan 
that is part of a life insurance policy, any part of a premium paid under the policy after 
March 5, 1996 that was not fixed and determined under the terms and conditions of the 
policy as they read at the end of that day is deemed, for the purposes of subsecs. 
146(5), (5.1) and (8.2), not to have been paid under the policy. 


(13.3) [Repealed] 


Related Provisions: 162(7) — Penalty for failure to comply. 


History: Subsec. 146(13.3) repealed by 2007, c. 29, subsec. 17(4), applicable after 
2006 except that it does not apply to retirement savings plans under which the annui- 
tant attained 69 years of age before 2007. It formerly read: 


(13.3) Notice — Where a retirement savings plan accepted for registration 
before 1997 does not prevent maturity after the particular year in which the an- 
nuitant under the plan attains 69 years of age, the issuer of the plan shall, before 
July of the particular year, notify the annuitant in writing that, pursuant to sub- 
sections (12) and (13.2), the plan will cease to be a registered retirement savings 
plan if it does not mature by the end of the particular year, except that no such 
notification is required where, before that month, 


(a) the plan has matured; or 


(b) arrangements have been made for the plan to mature, or for the property 
under the plan to be transferred or otherwise paid out of the plan, by the end 
of the particular year. 


Subsecs. 146(13.3) added by 1997, c. 25, subsec. 41(4), applicable on the same basis as 
subsec. 146(13.2) 


(14) Premiums paid in taxation year — Where any amount has 
been paid in a taxation year as a premium under a retirement sav- 
ings plan that was, at the end of that taxation year, a registered re- 
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tirement savings plan, the amount so paid shall be deemed, for the 
purposes of this Act, to have been paid in that year as a premium 
under a registered retirement savings plan. N {( 
Related Provisions: 146(1) — “Retirement savings plan”. 


(15) Plan not registered at end of year entered into — Not- 
withstanding anything in this section, where an amount is received 
in a taxation year as a benefit under a registered retirement savings 
plan that was not, at the end of the year in which the plan was en- 
tered into, a registered retirement savings plan, such part, if any, of 
the amount so received as may be prescribed shall be deemed, for 
the purposes of this Act, to have been received in the taxation year 
otherwise than as a benefit or other payment under a registered.re- 
tirement savings plan. ) 
Regulations: Part I. 


(16) Transfer of funds — Notwithstanding any other provision in 
this section, a registered retirement savings plan may-at any. time bé 
revised or amended to provide for the payment or transfer before 
the maturity of the plan, on behalf of the annuitant under the plan 
(in this subsection referred to as the “transferor”), of any property 
thereunder by the issuer thereof 


(a) to a registered pension plan for the benefit of the transferor 
or to a registered retirement savings plan or registered retirement 
income fund under which the transferor is the annuitant, or 


(b) to a registered retirement savings plan or registered retire- 
ment income fund under which the spouse or common-law part- 
ner or former spouse or common-law partner of the transferor is 
the annuitant, where the transferor and the transferor’s spouse or 
common-law partner or former spouse or common-law partner 
are living separate and apart and the payment or transfer is made 
under a decree, order or judgment of a competent tribunal, or 
under a written separation agreement, relating to a division of 
property between the transferor and the transferor’s spouse or 
common-law partner or former spouse or common-law partner 
in settlement of rights arising out of, or on the breakdown of, 
their marriage or common-law partnership, 


and, where there has been such a payment or transfer of such pro- 
perty on behalf of the transferor before the maturity of the plan, 


(c) the amount of the payment or transfer shall not, solely be- 
cause of the payment or transfer, be included in computing the 
income of the transferor or the transferor’s spouse or common- 
law partner or former spouse or common-law partner, 


(d) no deduction may be made under subsection (5), (5.1) or 
(8.2) or section 8 or 60 in respect of the payment or transfer in 
computing the income of any taxpayer, and 


(e) where the payment or transfer was made to a registered re- 
tirement savings plan, for the purposes of subsection (8.2), the 
amount of the payment or transfer shall be deemed not to be a 
premium paid to that plan by the taxpayer. . a 


Related Provisions: 60(1) — Transfer of RRSP premium refunds; 146(21.2) — Sas- 
katchewan Pension Plan account deemed to be RRSP for purposes of 146(16)(a)—(b); 
146.3(14)(a) — Transfer of RRIF on marriage breakdown; 147.5(11), (12) — Pooled 
registered pension plan deemed to be RRSP for purposes of paras. (a), (b); 160.2(1) — 
Joint and several liability in respect of amounts received out’ of or under RRSP; 
204.2(1) — Excess amount for a year for RRSP; 204.2(1.2)I(a)(iii) — Transfer under 
146(16) excluded from cumulative excess RRSP. amount; 204.2(2) — Where. termi- 
nated plan deemed to continue to exist; 248(23.1)(a) — Where property transferred to 
spouse after death; 252(3) — Extended meaning of “spouse” and “former spouse”; 
Reg. 8300(1)“excluded contribution” — Amount transferred is excluded contribution; 
Reg. 8502(b)(iv) — RPP may accept transfer under 146(16). 


History: Subsec. 146(16) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” 
with “spouse or common-law partner”, and by Sch. 2, s. 9, to replace “marriage” with 
“marriage or common-law partnership”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Para. 146(16)(b) amended applicable after 1992, and all that portion of subsec, (16) 
following para. (b) amended applicable to 1991 et seg., by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsecs. 82(9) and (10). Those portions formerly read: 


(b) to a registered retirement savings plan or registered retirement income 
fund under which the spouse or former spouse of the transferor is the annui- 
tant, where the transferor and the transferor’s spouse or former spouse are 
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living separate and apart and the payment or transfer is made pursuant to a 

decree, order or judgment of a competent tribunal, or a written separation 
agreement, relating to a division of property between the transferor and the 
transferor’s spouse or former spouse in settlement of rights arising out of 
their marriage or other conjugal relationship, on or after the breakdown of 
the marriage or other relationship, 


and on the payment or transfer of such property before the maturity of the plan, 


(c) the amount so paid or transferred on behalf of the transferor shall not by 
reason only of that payment or transfer be included by virtue of subsection 
(8) in computing the income of the transferor or the spouse or former 
spouse, and 


(d) no deduction may be made under subsection (5), (5.1) or (8.2) or section 
8 or 60, in respect of the amount so paid or transferred, in computing the 
income of any taxpayer. 


Regulations: 214(5), (6) (information return), 


Remission Orders: Certain Taxpayers Remission Order, 1999-2, P.C. 1999-1855, s. 
2 (remission to Quebec judges for excess contributions in 1989- el transferred under 
146(16)). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-415R2: Deregistration of RRSPs (archived); IT-528: Transfers of 
funds between registered plans. 


Information Circulars: 72-22R9: Registered retirement savings plans; 74-1R5: Form 
T2037, Notice of purchase of annuity with “plan” funds. 


Advance Tax Rulings: ATR-31: Funding of divorce settlement amount from DPSP. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Plans Frequently Asked Questions: RPFAQ-1 (RRSPs/RRIFs), q. 3 
(change of issuer/carrier). 


Forms: T2033: Direct transfer under subsec. 146.3(14.1) or para. 146(16)(a) or 
146.3(2)(e); T2220: Transfer from an RRSP or a RRIF to another RRSP or RRIF on 
breakdown of marriage or common-law partnership. 


(17)-(19) [Repealed under former Act] 


(20) Credited or added amount deemed not received 
[depositary RRSP exempt from tax on income] — Where 


(a) an amount is credited or added to a deposit with a depositary 
referred to in subparagraph (b)(iii) of the definition “retirement 
savings plan” in subsection (1) as interest or income in respect 
of the deposit, 


(b) the deposit is a registered retirement savings plan at the time 
the amount is credited or added to the deposit, and 


(c) during the calendar year in which the amount is credited or 
added or during the preceding calendar year, the annuitant under 
the plan was alive, 


the amount shall be deemed not to be received by the annuitant or 
any other person solely because of the crediting or adding. 


Related Provisions: 81(1)(r) — No income inclusion where amount credited or 
added to foreign retirement arrangement; 146(1)“tax-paid amount’(b), (8.8), (8.9) — 
Income inclusion on death; 146(4) — Exemption for income earned in trust RRSP; 
146(8) — Tax on withdrawals from plan. 


History: Subsec. 146(20) substituted by 1994, c. 21, subsec. 69(9), applicable to 
deaths occurring after 1992. That subsec. formerly read: 


(20) Where amount credited or added deemed not received — Where an 
amount is credited or added to a deposit with a depositary referred to in subpara- 
graph (b)(iii) of the definition “retirement savings plan” in subsection (1) as in- 
terest or income in respect of the deposit, and where 


(a) the deposit is a registered retirement savings plan at the time the amount 
is credited or added to the deposit, and 


(b) the annuitant under the plan is alive during the year in which the amount 
is credited or added, 


the amount shall be deemed not to be received by the annuitant by reason only of 
the crediting or adding. 


Selected Cases [subsec. 146(20)]: Foreman (P.M.) v. MNR, [1992] 2 C.T.C. 2621 
(TCC) (No artificiality where taxpayer repaid loan from RRSP with proceeds of bank 
loan in December, then borrowed from RRSP in January to repay bank). 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 


Information Circulars: 72-22R9: Registered retirement savings plans. 


S. 146(21) 


(21) Specified pension plan — Where 


(a) an amount (other than an amount that is part of a series of 
periodic payments) is transferred directly from an individual’s 
account under a specified pension plan 


(i) to a registered retirement savings plan or registered retire- 
ment income fund under which the individual, or a spouse or 
common-law partner or former spouse or common-law part- 
ner of the individual, is the annuitant, 


(ii) to acquire from a licensed annuities provider an annuity 
that would be described in subparagraph 60(1)(ii) if the indi- 
vidual, or a spouse or common-law partner or former spouse 
or common-law partner of the individual, were the taxpayer 
referred to in that subparagraph and if that subparagraph 
were read without reference to clause 60(1)(4i)(B), or 


(iii) to an account under the plan of a spouse or common-law 
partner or former spouse or common-law partner of the indi- 
vidual, and 


(b) if the transfer is in respect of a spouse or common-law part- 
ner or former spouse or common-law partner of the individual, 


(i) the individual and the spouse or common-law partner or 
former spouse or common-law partner are living separate and 
apart and the transfer is made under a decree, order or judg- 
ment of a competent tribunal, or under a written separation 
agreement, relating to a division of property in settlement of 
rights arising out of, or on the breakdown of, their marriage 
or common-law partnership, or 


(ii) the amount is transferred as a consequence of the indivi- 
dual’s death, 


the following rules. apply: 


(c) the amount shall not, solely. because of the transfer, be in- 
cluded because of subparagraph noes tah in computing the in- 
come of a taxpayer, and 


(d) no deduction may be made under any provision of this Act in 
respect of the transfer in computing the income of a taxpayer. 


Related Provisions: 56(1)(d.2)— Income inclusion; 70(3.1)(a) — “Rights or 
things” treatment on death; 146(21.1)—(21.3) — Saskatchewan Pension Plan treated as 
RRSP for certain purposes; 146.3(2)(f)(vii) — Conditions for RRIF —transfer of 
funds under 146(21); 147.5(12) — Pooled registered pension plan deemed to be RRSP 
for purposes of (a)(i); 148(1)(e) — Amounts included in computing policyholder’s in- 
come; 204.2(1.2)I(a)(iii) — Transfer under 146(21) excluded from cumulative excess 
RRSP amount; 212(1)(h)(iii.1)(A), 212(1)(h)(iv.1) — Transfers under 146(21) ex- 
cluded from withholding tax on pension benefits. 


History: The opening words of para. 146(21)(a) amended by 2011, c. 24, subsec. 


_ 45(11), applicable to taxation years that begin after 2009. They formerly read: 


(a) an amount (other than an amount that is part of a series of periodic payments) 
is transferred directly from an individual’s account under a provincial pension 
plan prescribed for the purpose of paragraph 60(v) 


Subsec. 146(21) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with “spouse 
or common-law partner’, and by Sch. 2, s. 9, to replace “marriage” with “marriage or 
common-law partnership”, applicable to 2001 et seq., in force July 31, 2000. See also 
the transitional rules reproduced in the History to 248(1)‘“common-law.: partner’. 


Subsec. 146(21) amended by 1999, c. 22, subsec. 59(6), applicable to transfers made 
after 1994. It formerly read: 


(21) Where an amount (other than an amount that is part of a series of periodic 
payments) is transferred on behalf ofa particular individual directly from a pro- 
vincial pension plan prescribed for the purpose of paragraph 60(v) 


(a) to a registered retirement savings plan or a registered retirement income 
fund under which the particular individual is the annuitant, 


(b) to a registered retirement savings plan or registered retirement income 
fund under which the spouse or former spouse of the particular individual is 
the annuitant, where the particular individual and the spouse or former 
spouse are living separate and apart and the transfer is made under a decree, 
order or judgment of a competent tribunal, or under a written separation 
agreement, relating to a division of property between the particular indivi- 
dual and the spouse or former spouse in settlement of rights arising out of, or 
on the breakdown of, their marriage, 


(c) to acquire, from a person licensed or otherwise authorized under the laws 
of Canada or a province to carry on in Canada an annuities business, an 
annuity that would be described in subparagraph 60(1)(ii) if the particular 
individual were the taxpayer referred to therein and if that subparagraph 
were read without reference to clause (B) thereof, or 
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(d) to acquire, from a person licensed or otherwise authorized under the laws 
of Canada or a province to carry on in Canada an annuities business, an 
annuity that would be described in subparagraph 60(1)(ii) if the particular 
individual’s spouse or former spouse were the taxpayer referred to therein 
and if that subparagraph were read without reference to clause (B) thereof, 
where the particular individual and the spouse or former spouse are living 
separate and apart and the transfer is made under a decree, order or judgment 
of a competent tribunal, or under a written separation agreement, relating to 
a division of property between the individual and the spouse or former 
spouse in settlement of rights arising out of, or on the breakdown of, their 
marriage, 
except where the amount arose as a consequence of the death of an individual 
(other than the particular individual or a spouse or former spouse of the particu- 
lar individual), 
(e) the amount shall not, solely because of that transfer, be included because 
of subparagraph 56(1)(a)(i) in computing the income of a taxpayer, and 
(f) no deduction may be made under any provision of this Act in respect of 
the transfer in computing the income of a taxpayer. 
Subsec. 146(21) added by 1994, c. 21, subsec. 69(10), applicable to transfers occurring 
after 1991, except that 
(a) where a taxpayer elects under subsec. 26(10) of 1994, c. 21 [i.e. with respect to 
subpara. 60(1)(v)], subsec. 146(21) does not apply in respect of transfers made on 
behalf of the taxpayer in 1992; and 


(b) with respect to transfers made in 1992, 


(i) the word “spouse”, wherever it appears in subsec. 146(21), shall have the 
meaning assigned by subsec. 146(1.1) as it read in its application to that year, 
and 


(ii) the word “marriage” in paras. 146(21)(b) and (d), shall be read as “mar- 
riage or other conjugal relationship”. 


Regulations: 7800 (Saskatchewan Pension Plan is prescribed provincial pension plan 
(to 2009), specified pension plan (from 2010)). 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


(21.1) Specified pension plan — contribution — For the pur- 
poses of this section, paragraphs 18(11)(b), 60(j), G.1) and (1), 
74.5(12)(a), 146.01(3)(a) and 146.02(3)(a) and Parts X.1 and [xa5), 
and for the purposes of section 214.1 of the Income Tax Regula- 
tions, a contribution made by an individual to an account of the in- 
dividual, or of the individual’s spouse or common-law partner, 
under a specified pension plan is deemed to be a premium paid by 
the individual to a registered retirement savings plan under which 
the individual, or the individual’s spouse or common-law partner, 
as the case may be, is the annuitant. 

Related Provisions: 146(21.2) — Saskatchewan Pension Plan account treated as 
RRSP for certain purposes; 146(21.3) — SPP payment treated as RRSP payment for 
certain purposes. 


History: Subsec. 146(21.1) added by 2011, c. 24, subsec. 45(12), applicable to taxa- 
tion years that begin after 2009, except that, for taxation years that begin before 2011, 
the subsec. is to be read without “, and for the purposes of section 214.1 of the Income 
Tax Regulations,”. 


(21.2) Specified pension plan — account — For the purposes 
of paragraph (8.2)(b), subsection (8.21), paragraphs (16)(a) and (b) 
and 18(1)(u), subparagraph (a)(i) of the definition “excluded right 
or interest” in subsection 128.1(10), paragraph (b) of the definition 
“excluded premium” in subsection 146.01(1), paragraph (c) of the 
definition “excluded premium” in subsection 146.02(1), subsections 
146.3(14) and 147(19) and section 147.3, and for the purposes of 
any regulations made under subsection 147.1(18), an individual’s 
account under a specified pension plan is deemed to be a registered 
retirement savings plan under which the individual is the annuitant. 


Proposed Amendment — 146(21.2) 


(21.2) Specified pension plan — account — For the pur- _ 


poses of paragraph (8.2)(b), subsection (8.21), paragraphs (16)(a) 
and (b) and 18(1)(u), subparagraph (a)(i) of the definition “ex- 
cluded right or interest” in subsection 128.1(10), paragraph (b) of 
the definition “excluded premium” in subsection 146.01(1), para- 
graph (c) of the definition “excluded premium” in subsection 
146.02(1), subsections 146.3(14) and 147(19), section 147.3 and 
paragraph 147.5(20)(c), and for the purposes of any regulations 
made under subsection 147.1(18), an individual’s account under a 
specified pension plan is deemed to be a registered retirement sav- 
ings plan under which the individual is the annuitant. = 
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Related Provisions: 146(21.1) — Saskatchewan Pension Plan contribution treated 
as RRSP premium for certain purposes; 146(21.3) — SPP payment treated as RRSP. 
payment for certain purposes. yh 
History: Subsec. 146(21.2) added by 2011, c. 24, subsec. 45( 12), applicable to taxa- 
tion years that begin after 2009. 


(21.3) Specified pension plan — payment — For the purposes 
of subsections (8.3) to (8.7), a payment received by an individual 
from a specified pension plan is deemed to be a payment received 
by the individual from a registered retirement savings plan. 
Related Provisions: 146(21.1) — Saskatchewan Pension Plan. contribution treated 
as RRSP premium for certain purposes; 146(21.2) — SPP account treated as RRSP fo! 
certain purposes. 
History: Subsec. 146(21.3) added by 2011, c. 24, subsec. 45(12), applicable to taxa- 
tion years that begin after 2010. i 


(22) Deemed payment of RRSP premiums [extension of 
contribution deadline] — If the Minister so directs, 
(a) except for the purposes of subparagraphs (5)(a)(iv.1) and 
(5.1)(a)(iv), an amount paid by an individual in a taxation year 
(other than an amount paid in the first 60 days of the year) as a 
premium is deemed to have been paid at the beginning of the 
year and not at the time it was actually paid; ‘ 


(b) all or part of the amount may be designated in writing by the 

individual for the purpose of paragraph 60(j), (j.1) or (1) or sub- 

section 146.01(3) or 146.02(3); and 

(c) the designation is deemed to have been made in the indivi- 

dual’s return of income for the preceding taxation year or in a 

prescribed form filed with that return, as the case may be. 
Related Provisions: 146(21.1) — Contribution to Saskatchewan Pension Plan (after 
2009) deemed to be RRSP premium. 


History: Para. 146(22)(a) amended by 2011, c. 24, subsec. 45(13), applicable to taxa- 
tion years that begin after 2009. It formerly read: 


y 


(a) except for the purposes of subparagraphs (5)(a)(iv.1) and (5.1)(a)(iv), an 
amount paid by an individual in a taxation year (other than an amount paid in the ~ 
first 60 days of the year) as a contribution to an account under a prescribed pro- 
vincial pension plan or as a premium is deemed to have been paid at the begin- 
ning of the year and not at the time it was actually paid; . 


Subsec. 146(22) added by 1999, c. 22, subsec. 59(6), applicable to amounts paid after 
1997. : 


Definitions [s. 146]: “amount” — 248(1); “annuitant” — 146(1); “annuity” — 
248(1); “arm’s length” — 251(1); “assessment”, “authorized foreign bank” — 248(1); 
“beneficiary” — 108(1); “benefit” — 146(1); “business” — 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “Canada” — 255; “carrying . on» business” — 253; 
“child” — 252(1); “common-law partner’, “common-law partnership” — 248(1); 
“consequence of the death”, “consequence of the annuitant’s death”, “consequence of 
the individual’s death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); 
“credit union” — 137(6), 248(1); “death benefit” — 248(1); “deferred profit sharing 
plan” — 147(1), 248(1); “depositary” — 146(1)“retirement savings plan”(b)(iii); “des- 
ignated withdrawal” — 146.01(1); “earned income” — 146(1); “employer”, “employ- 
ment” — 248(1); “estate” — 104(1), 248(1); “farm loss” — 111(8),. 248(1); “farm- 
ing” — 248(1); “financially dependent” — 146(1.1); “former spouse” — 252(3); 
“immovable” — Quebec Civil Code art. 900-907; “individual” — 248(1); “interest in a 
family farm partnership” — 70(10); “issuer” — 146(1); “legal representative” — 
248(1); “licensed annuities provider” — 147(1), 248(1); “life insurance policy” — 
138(12), 248(1); “listed” — 87(10); “listed personal property” — 54, 248(1); “matur- 
ity” — 146(1); “Minister” — 248(1); “money purchase limit” — 147.1(1), 248(1); “net 
past service pension adjustment’, “non-qualified investment’? — 146(1);. “non-resi-, 
dent”, “office” — 248(1); “PSPA withdrawals” — Reg. 8307(5); “parent” — 
252(2)(a); “past service pension adjustment” — 248(1), Reg. 8303: “pension adjust- 
ment” — 248(1), Reg. 8301(1); “person” — 248(1); . “pooled registered pension 
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“prescribed” — 248(1); 
Reg. 8306(6); 
“qualified invest- 


plan” — 147.5(1), 248(1);-“premium” — 146(1), 147.5(11); 
“prescribed premium’ eee 8307(0); “prescribed withdrawal” — 
“property” — 248(1), “province” — Interpretation Act. 35(1); 


ment” — 146(1); “RRSP deduction limit”, “RRSP dollar limit” — 146(1), 2481), “fr 
ceived” — 146(20); “refund of premiums”, “refunds of premiums” — 146(1); ‘ 
tered pension plan” — 248(1); “registered retirement income fun 


fopis. 
” -146.3(1), 


_ 248(1); “registered retirement savings plan” — 146(1), (21.2), 147.5(12), 248(1);'“‘reg- 
ulation” — 248(1); “resident” — 250; “retirement income” —146(1); “retirement sav- 


ings plan” — 146(1), 248(1); “retiring allowance”, 


29 66, 


salary or wages’ — 248(1); “se- 
curity’ — Interpretation Act 35(1); . Separation agreement”, “share” — 248(1); 
“specified pension plan” — 248(1), Reg. 7800; “spousal or common-law partner 
plan” — 146(1); .“spouse’? —, 252(3);, “superannuation, or pension. benefit” — 248(1); 
“tax-paid amount” — 146(1); “tax payable” — 248(2); “tax treaty” — 248(1); “taxable 
capital gain” — 38, 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249; 

taxpayer” — 248(1); “testamentary trust” — 108(1), 248(1); “total pension adjustment 
reversal” — 248(1); “trust” — 104(1); 248(1), @); “unused RRSP deduction room’ — 
146(1), 248(1); “writing” — Interpretation Act 35(1):: 


Home Buyers’ Plan 


146.01 (1) Definitions — In this section, 


“annuitant” has the meaning assigned by subsection 146(1); 


_“benefit’”’ has the meaning assigned by subsection 146(1); 


“completion date’’, in respect of an amount received by an indivi- 
dual, is 


(a) where the amount was received before March 2, 1993, Octo- 
ber 1, 1993, 


(b) where the amount was received after March 1, 1993 and 
before March 2, 1994; October 1, 1994, and 


‘(c) in any other case, October 1 of the calendar year following 
the calendar year in which the amount was received; 
History: Paras. (b) and (c) substituted for para. (b) in the definition “completion date” 
in subsec. 146.01(1) by 1995, c. 3, subsec. 44(1), applicable to 1994 et seg. Para. (b) 
formerly read: 
(b) in any other case; October 1, 1994; 


The definition “completion date” added to subsec. 146.01(1) by 1994, c. 8, subsec. 
19(3), applicable to 1992 et seq. 


“designated withdrawal’ of an individual is an amount received 
by the individual, as a benefit out of or under a registered retirement 
savings plan, pursuant to the individual’s written request in the pre- 
scribed form referred to in paragraph (a) of the definition “eligible 
amount” .(as that definition,read in its application to. amounts re- 
ceived before 1999), paragraph (a) of the definition “regular eligible 
amount” or paragraph (a) of the definition “supplemental eligible 
amount”’; 

History: The definition “designated withdrawal” added to subsec. 146.01(1) by 1999, 
c, 22, subsec. 60(4), applicable after 1998. 


“eligible amount” of an individual is a regular eligible amount or 
supplemental eligible amount of the individual; 


Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)Gv) — Amount withdrawn within 
90. days under; Home. Buyers’ Plan ineligible for RRSP contribution; 146(8), 
146.01(1)excluded. withdrawal” — Eligible amount, can be withdrawn from RRSP 
without paying tax; 146.01(2) — Interpretation; 146.01(3), (4) — Repayment of eligi- 
ble amounts to RRSP. 


History: The definition “eligible amount” in subsec. 146:01(1) amended by 1999, c. 
22, subsec. 60(1), applicable to.amounts received after 1998. It formerly read: 


“eligible amount” in respect of an individual means an amount received at a par- 
ticular time by the individual as a benefit out of or under a registered retirement 
savings plan, where 


(a) the amount is received after February 25, 1992 pursuant to the written 
request of the individual in prescribed form in which the individual sets out 
the location of a qualifying home that’ the individual has begun, or intends 
not later than one year after its acquisition by the individual to begin, using 
as a principal place of residence, 


(b) the individual is resident in Canada at the particular time and entered into 
an agreement in writing before the particular time for the acquisition of the 
qualifying home or with respect to its construction, 


(c) the individual acquires the qualifying home (or replacement property for 
the qualifying home) after February 25, 1992 and before the completion date 
in respect of the amount, 


S. 146.01(1) eli 


(d) neither the individual nor the individual’s spouse acquired the qualifying 
home more than 30 days before the particular time, 


(d.1) if the particular time is after March 1, 1994, 


(i) the individual did not have an owner-occupied home in the period 
that began at the beginning of the fourth preceding calendar year that 
ended before the particular time and ended on the 31st.day before the 
particular time, and 


, Gi) the individual’s spouse did not haye an owner-occupied home in the 
period referred to in subparagraph (i) 


(A) that is inhabited by the individual during the spouse’ $ marriage 
to the individual, or 


(B) that is a share of the capital stock of a cooperative housing cor- 
poration that relates to a housing unit that is inhabited by the indivi- 
dual during the spouse’s marriage to the individual, 


(e) unless the individual acquired the qualifying home before the particular 
time, the individual is resident in.Canada throughout the period beginning 
immediately after the particular time and ending at the earliest of any time at 
which the individual acquired the qualifying home or any replacement pro- 
perty for the qualifying home, 


(f) the total of the amount and all eligible amounts received by the individual 
at or before the particular time does not exceed $20,000, 


(g) if the particular time is after March 1, 1993 and before March 2, 1994, 
neither the individual, nor another individual who was, at any time after Feb- 
ruary 25, 1992 and before the particular time, a spouse of the individual, 
received an eligible amount before March 2, 1993, 


(h) if the particular time is after March 1, 1994 and before 1995, the indivi- 
dual did not receive an eligible amount before March 2, 1994, and 


(i) if the particular time is after 1994; the individual did not receive an eligi- 
ble amount before the calendar year that includes the particular time; 


Para. (a) of the definition “eligible amount” in subsec.' 146.01(1) amended and (d.1) 
added by 1995, c. 3, subsecs. 44(2) and (3), applicable to 1994 et seg. Para. (a) for- 
merly read: 


(a) the amount is received after February 25, 1992 and before March 2, 1994 
pursuant to the written request of the individual in prescribed form in which the 
individual sets out the location of a qualifying home that the individual has be- 
gun, or intends not later than one year after its acquisition by the individual to 
begin, using as a principal place of residence, 


Paras. (g) to (i) substituted for para. (g) in the definition “eligible amount” in subsec. 
146.01(1) by, 1995, ¢. 3, subsec. 44(4); para. (g) applicable to 1992 et seq., and paras. 
(h). and (i) applicable to 1994 et seg. Para. (g) formerly read: 


 (g) if the particular time is after March 1, 1993, neither the individual, nor an- 
other individual who was, at any time: after February 25, 1992 and before the 
particular time, a spouse of the individual, received an eligible amount before 
March 2, 1993; 


The definition of “eligible amount” in subsec. 146.01(1) amended by 1994, c. 8, sub- 
sec. 19(1), applicable to 1992 et seg. The definition formerly read: © 


“eligible amount” in respect of an individual means an amount received at a par- 
ticular time by the individual as a benefit out of or under a registered retirement 
savings plan where 


(a) the amount is received after February 25, 1992 and before March 2, 1993 
pursuant to the written request of the individual in prescribed form in which 
the individual sets out the location of a qualifying home that the individual 
has begun, or intends not later than-one year after its acquisition by the indi- 
vidual to begin, using as a principal place of residence, 


(b) the individual is resident in Canada at the particular time and entered into 
an agreement in writing before the particular time for the acquisition of the 
qualifying home or with respect to its construction, 


(c) the individual acquires the qualifying home (or replacement property for 
the qualifying home) after February 25, 1992 and before October 1, 1993, 


(d) neither the individual nor the individual’s spouse acquired the qualifying 
home more than 30 days before the particular time, 


(e) unless the indiyidual acquired the qualifying home before the particular 
time, the individual is resident in Canada throughout the period beginning 
immediately after the particular time and ending at the earliest of any time at 
which the individual acquired the qualifying home or any replacement pro- 
perty for the qualifying home, and 


(f) the total of the amount and all eligible amounts received by the individual 
at or before the particular time does not exceed $20,000; 


Regulations: 214(1) (information return). 


Forms: T1036: Home buyers’ plan — request to withdraw funds from an RRSP; 
RC4135: Home Buyers’ Plan [guide]. 
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“excluded premium” in respect of an individual means a premium 
under a registered retirement savings plan where the premium 


(a) was designated by the individual for the purposes of para- 
graph 60G), G.1), G.2) or (1), 

(b) was an amount transferred directly from a registered retire- 
ment savings plan, registered pension plan, registered retirement 
income fund or deferred profit sharing plan, 


(c) was deductible under subsection 146(6.1) in computing the 
individual’s income for any taxation year, or 


(d) was deducted in computing the individual’s income for the 
199] taxation year; 
Related Provisions: 146(21.2) — Saskatchewan Pension Plan account deemed to be 
RRSP for purposes of para. (b); 147.5(12) — Pooled registered pension plan deemed to 
be RRSP for purposes of para. (b). 
History: Para. (b) of “excluded premium” in subsec. 146.01(1) substituted by 2011, c. 
24, s. 46, applicable to taxation years that begin after 2009. That para. formerly read: 
(b) was an amount transferred directly from a registered retirement savings plan, 
registered pension plan, registered retirement income fund, deferred profit shar- 


ing plan or a provincial pension plan prescribed for the purpose of paragraph 
60(v), 
Para. (b) of “excluded premium” in subsec. 146.01(1) substituted by 1994, c. 21, s. 70, 
applicable to 1992 et seg. That para. formerly read: 


(b) was an amount transferred directly from a registered retirement savings plan, 
registered pension plan, registered retirement income fund or deferred profit 
sharing plan, 


“excluded withdrawal” of an individual means 
(a) an eligible amount received by the individual, 


(b) a particular amount (other than an eligible amount) received 
while the individual was resident in Canada and in a calendar 
year if 


(i) the particular amount would be an eligible amount of the 
individual if the definition “regular eligible amount” were 
read without reference to paragraphs (c) and (g) of that defi- 
nition and the definition “supplemental eligible amount” 
were read without reference to paragraphs (d) and (f) of that 
definition, 


(ii) a payment (other than an excluded premium) equal to the 
particular amount is made by the individual under a retire- 
ment saving plan that is, at the end of the taxation year of the 
payment, a registered retirement savings plan under which 
the individual is the annuitant, 


(iii) the payment is made before the particular time that is 


(A) if the individual was not resident in Canada at the 
time the individual filed a return of income for the taxa- 
tion year in which the particular amount was received, the 
earlier of 


(I) the end of the following calendar year, and 
(II) the time at which the individual filed the return, 


(B) where clause (A) does not apply and the particular 
amount would, but for subclause (2)(c)(ii)(A)(ID, be an 
eligible amount, the end of the second following calendar 
year, and 


(C) in any other case, the end of the following calendar 
year, and 


(iv) either 


(A) if the particular time is before 2000, the payment is 
made, as a repayment of the particular amount, to the is- 
suer of the registered retirement savings plan from which 
the particular amount was received, no other payment is 
made as a repayment of the particular amount and that 
issuer is notified of the payment in prescribed form sub- 
mitted to the issuer at the time the payment is made, or 


(B) the payment is made after 1999 and before the partic- 
ular time and the payment (and no other payment) is des- 
ignated under this clause as a repayment of the particular 
amount in prescribed form filed with the Minister on or 


Income Tax Act, Part I 


before the particular time (or before such later time as is 
acceptable to the Minister), or 


(c) an amount (other than an eligible amount) that is received in 
a calendar year before 1999 and that would be an eligible 
amount of the individual if the definition “eligible amount”, as it 
applied to amounts received before 1999, were read without ref- 
erence to paragraphs (c) and (e) of that definition, where the 
individual 

(i) died before the end of the following calendar year, and 


(ii) was resident in Canada throughout the period that began 
immediately after the amount was received and ended at the 
time of the death; 


Related Provisions: 146(1)premium” — Definition excludes repayment described 
in para. (b); 146(8) — Home Buyers’ Plan withdrawal not to be included in income; 
146.01(2)(c) — Special rules. 


History: The definition “excluded withdrawal” in subsec. 146.01(1) amended by 1999, 
c. 22, subsec. 60(2), applicable to amounts received after 1996, except that the portion 
of para. (b) of the definition before subpara. (ii), as amended, shall in its application to 
amounts received before 1999 be read as follows: 


(b) a particular amount (other than an eligible amount), received in a calendar 
year, that would be an eligible amount of the individual if 


(i) the definition “eligible amount” were read without reference to 
paragraphs (c) and (e) of that definition, 


The definition formerly read: 
“excluded withdrawal” in respect of an individual means 
(a) an eligible amount received by the individual, or 


(b) an amount (other than an eligible amount) that would, if the definition 
“eligible amount” were read without reference to paragraphs (c) and (e) 
thereof, be an eligible amount received by the individual out of or under a 
registered retirement savings plan in respect of which a person is the issuer, 
where either 


(i) the individual 


(A) died before the end of the calendar year that includes the com- 
pletion date in respect of the amount, and 


(B) was resident in Canada throughout the period beginning imme- 
diately after the amount was received and ending at the time of the 
death, or 


(ii) the amount is repaid before the end of the calendar year described in 
clause (i)(A) to a registered retirement savings plan in respect. of which 
the person is the issuer (or, where the individual was not resident in 
Canada at the time the individual filed a return of income under this Part 
for the taxation year in which the amount was received by the indivi- 
dual, before the earlier of the end of the calendar year described in 
clause (i)(A) and the time at which the individual filed that return) and 
the issuer is notified of the repayment in prescribed form submitted to 
the issuer at the time the repayment is made, 


except that where an amount would, but for subclause (2)(c)Gi)(A)CTD, be an © 
eligible amount, subparagraph (b)(ii) applies in respect of the amount as if the 
first reference therein to “described in clause (i)(A)” were read as “following the 
calendar year described in clause (i)(A)”; 


That portion of the definition of “excluded withdrawal” in subsec. 146.01(1) following 
para. (a) amended by 1994, c. 8, subsec. 19(2), applicable to 1992 et seq: That portion 
formerly read: 


(b) an amount (other than an eligible amount) that would, if the definition 
“eligible amount” were read without reference to paragraphs (c) and (e) of 
that definition, be an eligible amount received by the individual out of or 
under a registered retirement savings plan in respect of which a person is the 
issuer, where either 


(i) the individual died before 1994 and was resident in Canada through- 
out the period beginning immediately after the amount was received and 
ending at the time of the death, or 


(ii) the amount is repaid before 1994 to a registered retirement savings 
plan in respect of which the person is the issuer (or, where the individual 
was not resident in Canada at the time the individual filed a return of 
income under this Part for the taxation year in which the amount was 
received by the individual, before the earlier of January 1, 1994 and the 
time the individual filed that return) and the issuer is notified of the re- 
payment in prescribed form submitted to the issuer at the time the repay- 
ment is made, 


except that, where an amount would, but for subclause (2)(c)(@i)(A)(I]), be an 
eligible amount, subparagraph (b)(ii) applies in respect of the amount as if the 
first reference therein to “1994” were “1995”: 


Regulations: 104(3) — No tax withheld at source on excluded withdrawal. 
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“HBP balance” of an individual at any time means the amount, if 
any, by which the total of all eligible amounts received by the indi- 
vidual at or before that time exceeds the total of 


(a) all amounts designated under subsection (3) by the individual 
for taxation years, that ended before that time, and 


~ (b) all amounts each of which is included under subsection (4) 
or (5) in computing the individual’s income for a taxation year 
that ended before that time; 


Related Provisions: 150(1.1)(b)(iv) — Individual with HBP. balance must file tax 
return. 


History: The definition “HBP balance” added to subsec. 146.01(1) by 1999, c. 22, 
subsec. 60(4), applicable after 1998. 


“issuer” has the meaning assigned by subsection 146(1); 
“participation period” of an individual means, each period 


(a) that begins at the beginning of a: calendar year in which the 
individual receives an eligible amount, and 


(b) that ends immediately before the beginning of the first subse- 
quent calendar year at the beginning of which the individual’s 
HBP balance is nil; 


History: The definition “participation period” added to subsec. 146,01(1) by 1999; c. 
22, subsec. 60(4), applicable after 1998. 


“premium” has the meaning assigned by subsection 146(1); 


“qualifying home” means 
(a) a housing unit located in Canada, or 


(b) a share of the capital stock of a cooperative housing corpora- 
tion, the holder of which is entitled to possession of a housing 
unit located in Canada, 


except that, where the context so requires, a reference to a qualify- 
ing home that is a share described in paragraph (b) means the hous- 
ing unit to which the share described in that paragraph relates; 


Related Provisions: 118.05(1)“qualifying home” — Application of definition for 
purposes of First-Time Home Buyer’s Credit. 


“quarter” means any of the following periods in a calendar year: 
(a) the period beginning on January 1 and ending on March 31, 
(b) the period beginning on April 1 and ending on June 30, 


(c) the period beginning on July 1 and ending on September 30, 
and 


(d) the period beginning on October 1 and ending on December 
on 


Proposed Repeal — 146. 01(1 
‘Apalication The July. 16, 2010 draft jegidlation (Part 1 2 ogsicity, “subsec, 102(1), 
will repeal the definition “quarter” i in subsec. ‘(146 10), applicable to 2 2002 et seq. 


T 0): .01(1) contains the definition “quar- 
ter” for purposes a th rules relating to the HBP. This definition is repealed. as a conse- 
quence of the repeal of subsection 146.01(8), where this definition applied. 


“regular eligible amount” of an individual means an amount re- 
ceived at a particular time by the individual as a benefit out of or 
under a registered retirement savings plan if 


(a) the amount is received pursuant to the individual’s written 

request in.a prescribed form in which the individual sets out the 
location of a qualifying home that the individual has begun, or 
intends not later than one year after its acquisition by the indivi- 
dual to begin, using as a principal place of residence, 


(b) the individual entered into an agreement in writing before the 
particular time for the acquisition of it or with respect to its 
construction, 


(c) the individual 
(i) acquires the qualifying home (or a replacement property 
for the qualifying home).before the completion date in re- 
spect of the amount, or 


(ii) dies before the end of the calendar year that includes the 
completion date in respect of the amount, 
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(d) neither the individual nor the individual’s spouse or com- 
mon-law partner acquired the qualifying home more than 30 
days before the particular time, 


(e) the individual did not have an owner-occupied home in the 
period 


(i) that began at the beginning of the fourth preceding calen- 
dar year that ended before the particular time, and 


(ii) that ended on the 31st day before the particular time, 


(f) the individual’s spouse or common-law partner did not, in the 
period referred to in paragraph (e), have an owner-occupied 
home 


(i) that was inhabited by the individual during the spouse’s or 
common-law partner’s marriage or common-law partnership 
to the individual, or 


(ii) that was a share of the capital stock of a cooperative 
housing corporation that relates to a housing unit inhabited 
by the individual during the spouse’s or common-law part- 
ner’s marriage or common-law partnership to the individual, 


(g) the individual 


(i) acquired the qualifying home before the particular time 
and is resident in Canada at the particular time, or 


(ii) is resident in Canada throughout the period that begins at 
the particular time and ends at the earlier of the time of the 
individual’s death and the earliest time at which the indivi- 
dual acquires the qualifying home or a replacement property 
for it, 


(h) the total of the amount and all other eligible amounts re- 
ceived by the individual in the calendar year that includes. the 
particular time does not exceed $25,000, and 


(i) the individual’s HBP balance at the beginning of the calendar 
year that includes. the particular time is nil; 
Related Provisions: 146.01(1)“eligible amount’ — Regular eligible amount in- 
cluded in “eligible amount”; 146.01(2)(a.1) — Meaning of “owner-occupied home”’. 


History: Para. (h) of the definition “regular eligible amount” in subsec. 146.01(1) 
amended by 2009, c: 2, subsec. 52(1) to substitute “25,000” for “$20,000”, applicable 
to 2009 et seq. in respect of withdrawals made after January 27, 2009. 


Para. (d) and the opening words of para. (f) of the definition “regular eligible amount” 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner’, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)“common-law partner”. 

Subparas: (f)(i) and (ii) of the definition “regular elpible amount’’ amended by 2000, c. 


12, Sch. 2, s. 7, to replace MSpOURe*s with “spouse’s or common-law partner’s”, and by 
appli- 


Sch. 2, s. 9, to replace “marriage” with “marriage or common-law partnership”, 
cable to 2001-et seq., in force July 31, 2000. See also the transitional rules reproduced 
under 248(1)“common-law partner”. 


The definition “regular eligible amount” added to subsec. 146.01(1) by 1999, c. 22, 
subsec. 60(4), applicable to amounts received after 1998. 

Regulations: 214(1) (information return). 

1.T. Technical News: 31R2 (meaning of “principal place of residence”). 


“replacement property” for a particular qualifying home in re- 
spect of an individual, or of a specified disabled person in respect of 
the individual, means another qualifying home that 


(a) the individual or the specified disabled person agrees to ac- 
quire, or begins the construction of, at a particular time that is 
after the latest time that the individual made a request described 
in the definition “designated withdrawal” in respect of the par- 
ticular qualifying home, 

(b) at the particular time, the individual intends to be used by the 
individual or the specified disabled person as a principal place of 
residence not later than one year after its acquisition, and 


(c) none of the individual, the individual’s spouse or common- 
law, partner, the specified disabled person or that person’s 
spouse or common-law partner had acquired before the particu- 
lar time; 
History: Para. (c) of the definition “replacement property” in subsec, 146.01(1) 
amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law 
partner’, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History to 248(1)*common-law partner”. 
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The definition “replacement property” in subsec. 146.01(1) amended by 1999, c. 22, 
subsec, 60(3), applicable after 1998. It formerly read: 


“replacement property” for a particular qualifying home in respect of an indivi- 
dual means another qualifying home where 
(a) the individual . 
(i) agreed to acquire, or 
(ii) began the construction of 
the other qualifying home at a particular time that is after the latest time that 


the individual requested a withdrawal in respect of the particular qualifying 
home under paragraph (a) of the definition “eligible amount”, 


(b) the individual intended, at the particular time, that the other qualifying 
home be used by the individual as a principal place of residence not later 
than one year after its acquisition, and 


(c) neither the individual nor the individual’s spouse had acquired the other 
qualifying home before the particular time. 


“specified disabled person”, in respect of an individual at any 
time, means a person who 
(a) is the individual or is related at that time to the individual, 
and 
(b) would be entitled to a deduction under subsection 118.3(1) in 
computing tax payable under this, Part for the person’s taxation 
year that includes that time if that subsection were read without 
reference to paragraph (c) of that subsection; 


Related Provisions: 146.01(1)“supplemental eligible amount” — Withdrawal to ac- 
quire accessible home for specified disabled person. 


History: The definition “specified disabled person” added to subsec. 
1999, c. 22, subsec. 60(4), applicable after 1998. 
“spouse’”’ — [Repealed] 


History: Definition of “spouse” in subsec. 146.01(1) added by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 83(2), applicable to 1992 taxation year only. The definition read: 


146.01(1) by 


“spouse” has the meaning assigned by subsection 146(1.1). 


“supplemental eligible amount” of an individual means an 
amount received at a particular time by the individual as a benefit 
out of or under a registered retirement savings plan if 


(a) the amount is received pursuant to the individual’s written 
request in a prescribed form identifying a specified disabled per- 

_ son in respect of the individual and setting out the location of a 
qualifying home 


(i) that has begun to be used by that person as a principal 
place of residence, or 


(ii) that the individual intends to be used by that person as a 
principal place of residence not later than one year after its 
first acquisition after the particular time, 


(b) the purpose of receiving the amount is to enable the specified 
disabled person to live 


(i) in a dwelling that is more accessible by that person or in 
which that person is more mobile or functional, or 


(ii) in an environment better suited to the personal needs and 
care of that person, 


(c) the individual or the specified disabled person entered into an 
agreement in writing before the particular time for the acquisi- 
tion of the qualifying home or with respect to its construction, 


(d) either 


(i) the individual or the specified disabled person acquires 
the qualifying home (or a replacement property for it) after 
1998 and before the completion date in respect of the 
amount, or 


(ii) the individual dies before the end of the calendar year 
that includes the completion date in respect of the amount, 


(e) none of the individual, the spouse or common-law partner of 
the individual, the specified disabled person or the spouse or 
common-law partner of that person acquired the qualifying 
home more than 30 days before the particular time, 
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(f) either 
(i) the individual or the specified disabled person acquired 
the qualifying home before the particular time and the indivi- 
dual is resident in Canada at the particular time, or 


(ii) the individual is resident in Canada throughout the period 
that begins at the particular time and ends at the earlier of the 
time of the individual’s death and the earliest time at which 


(A) the individual acquires the qualifying home or a Te- 
placement property for it, or 


(B) the specified disabled person acquires the qualifying 
home or a replacement property for it, 


(g) the total of the amount and all other eligible amounts re- 
ceived by the individual in the calendar year that includes the 
particular time does not exceed $25,000, and 


(h) the individual’s HBP balance at the beginning of the calen- 
dar year that includes the particular time is nil. 
Related Provisions: 118.2(2)(1.2), (1.21) — Medical expense credit for disability- 


related renovations and construction costs; 146.01(1)“eligible amount” — Supplemen- 
tal eligible amount included in “eligible amount’. ad 


History: Para. (g) of the definition “supplemental eligible amount” in subsec: 
146.01(1) amended by 2009, c. 2, subsec. 52(2) to substitute “25,000” for “$20,000; 
applicable to 2009 et seq. in respect of withdrawals made after January 27, 2009. _ 

Para. (e) of the definition “supplemental eligible amount” amended by 2000, c. 12, Sch. 
2, 8. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


The definition “supplemental eligible amount” added to subsec. 146.01(1) by 1999, c. 
22, subsec. 60(4), applicable to amounts received after 1998. 


Regulations: 214(1) (information return). 


(2) Special rules — For the purposes of this section, 


(a) an individual shall be considered to have acquired a qualify- 
ing home if the individual acquired it jointly with one or more 
other persons; 


(a.1) an individual shall be considered to have an owner-occu- 
pied home at any time where, at that time, the individual owns, 
whether jointly with another person or otherwise, a housing unit 
or a share of the capital stock of a cooperative housing corpora- 
tion and 


(i) the housing unit is inhabited by the individual as the indi- 
vidual’s principal place of residence at that time, or 


(ii) the share was acquired for the purpose of acquiring a 
right to possess a housing unit owned by the corporation and 
that unit is inhabited by the individual as the individual’s 
principal place of residence at that time; 


(b) where an individual agrees to acquire a condominium unit, 
the individual shall be deemed to have acquired it on the day the 
individual is entitled to immediate vacant possession of it; 


(c) except for the purposes of subparagraph (g)(ii) of the defini- 
tion “regular eligible amount” and subparagraph (f)(ii) of the 
definition “supplemental eligible amount’, an individual or.a 
specified disabled person in respect of the individual is deemed 
to have acquired, before the completion date in respect of a des- 
ignated withdrawal received by the individual, the qualifying 
home in respect of which the designated withdrawal was re- 
ceived if 


(i) neither the qualifying home nor a replacement property 
for it was acquired by the individual or the specified disabled 
person before that completion date, and 


(ii) either ; 
(A) the individual or the specified disabled. person 


(I) is obliged under the terms of a written agreement in 
effect on that completion date to acquire the qualifying 
home (or a replacement property for iio on or after that 
date, and 
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(II) acquires the qualifying home or a replacement 
property for it before the day that is one year after that 
completion date, or 


(B) the individual or the ised disabled person made 
payments, the total of which equalled or exceeded the to- 
tal of all designated withdrawals that were received by the 
individual in respect of the qualifying home, 


(I) to persons with whom the individual was dealing at 
arm’s length, 


(II) in respect of the construction of the qualifying 
home or a replacement property for it, and 


(I) in the period that begins at the time the individual 
first received a designated withdrawal in respect of the 
qualifying home and that ends before that completion 
date; and 


(d) an amount received by an individual in a particular calendar 
year is deemed to have been received by the individual at the 
end of the preceding calendar year and not at any other time if 


(i) the amount is received in January of the particular year (or 
at such later time as.is acceptable to the Minister), 


(ii) the amount would not be an eligible amount if this sec- 
tion were read without reference to this paragraph, and 


(iii) the amount would be an eligible amount if the definition 
“regular eligible amount” in subsection (1) were read without 
reference to paragraph (i) of that definition and the definition 
“supplemental eligible amount” were read without reference 
to paragraph (h) of that definition. 

Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount withdrawn within 

90 days under Home Buyers’ Plan ineligible for RRSP contribution. 

History: Para: 146.01(2)(c) amended, paras. (d) and (e) repealed, and para. (f) 


amended and renumbered as para. (d), by 1999, c. 22, subsec. 60(5), applicable to 
amounts received after 1998. Paras. (c)-(f) formerly read: 


(c) where 

(i) neither a qualifying home in respect of which an individual withdrew an 
amount described in paragraph (a) of the definition “eligible amount” in sub- 
section (1) nor a replacement property for the qualifying home has been ac- 
quired by the individual before the completion date in respect of the amount, 
and 

(ii) either 

(A) the individual 


(I) is obliged under the terms:of a written agreement in effect on 
that completion date to acquire the qualifying home (or a replace- 


(1) were read without ‘reference to ashe ae (g) thereof, be an eligible 
amount, and 


(iii) the request described in paragraph (a) of the definition “eligible 
amount” in subsection (1) pursuant to which the other amount was received 
was made before.March 2, 1993 or at such later time as is acceptable to the 
Minister, 


except for the purposes of paragraphs (a) to (f) of the definition “eligible 
amount” in subsection (1) and the purposes of this paragraph, the other amount 
shall be deemed to have been received by the individual on March 1, 1993 and 
not at the particular time and any premium paid by the individual or the indivi- 
dual’s spouse after March 1, 1993 and before the particular time under a regis- 
tered retirement savings plan shall be, deemed to‘ have been paid on March 1, 
1993; 


(e) where 


(i) at a particular time after March 1, 1994 and before April 1994 (or at such 
later time in 1994.as is acceptable to the Minister); an individual receives an 
amount that would, if paragraph (g) of the definition “eligible amount’ in 
subsection (1) were read without reference to the words ‘‘and before March 
2, 1994” and that definition were read without reference to paragraphs (d.1) 
and (h) thereof, be an eligible amount, 


(ii) the request described in paragraph (a) of the definition “eligible amount” 
in subsection (1) pursuant to which the amount was received was made 
before March 2, 1994 or, where the individual received an eligible amount 
before March 2, 1994, at such later time’as'is acceptable to the Minister, and 


(iii) the individual does not elect by notifying the Minister in writing before 
the end of 1995 that this paragraph not apply 


except for the purposes of this paragraph and paragraphs (a) to (f) of the defini- 
tion “eligible amount” in subsection (1), that amount shall be deemed to have 


‘been received by the individual’ on March 1, 1994 and not at the’ particular time 


and any premium paid under a registered retirement savings plan by the indivi- 
dual or the individual’s spouse after March 1, 1994 and before the particular time 
shall be deemed to have been paid on March 1, 1994; and 


(f) where 
(i) an individual receives an eligible amount in a particular calendar year, 


(ii) at a particular time in January of the following calendar year (orat such 
later time in that following year as is acceptable to the Minister), an indivi- 
dual receives another amount that would, if the definition “eligible amount” 
in subsection (1) were read without reference to paragraph (i) thereof, be an 
eligible amount, and 


(iii) the request described in paragraph (a) of the definition “eligible 
amount’.in- subsection (1) pursuant to which the other amount was received 
was made before the end of the particular calendar year 


except for the purposes of this paragraph and paragraphs (a) to (h) of the defini- 
tion “eligible amount”, in subsection (1), the other amount shall be deemed to 
have been received by the individual at the end of the particular calendar year 
and not at the particular time. 


ment property for the qualifying home) on or after that date, Para. 146.01(2)(a.1) added by, 1995, c. 3, subsec. 44(5), applicable to 1994 et seq. 
(II) acquires the qualifying home or a replacement property for the . | gubparas. 146.01(2)(d)(ii) and (iii) amended by 1995, c. 3, subsec. 44(6), applicable to 


qualifying home before the day that is one year after that comple- 
tion date, and 


(III) is resident in Canada throughout the period beginning on that 
completion date and ending on the earlier of October | in the first 
calendar year beginning after that date and the earliest of any day on 
which the individual. acquires the qualifying home or a replacement 
property for the qualifying home, or 


(B) the individual made payments 


(I) to persons with whom the individual was Hicling? at arm’s length, 


1992 et seq. Subparas. (ii) and (iii) formerly read: 


(ii) at a particular time after March 1, 1993 and before April 1993 the individual 
receives another amount that would, if the reference to “March 1, 1993”. in para- 
graph (g) of the definition “eligible amount” in subsection (1) were read as 
“March 1993”, be an eligible amount, and 


(iii) the request described in paragraph (a) of the definition “eligible amount” in 
subsection (1) pursuant to which the other amount was, received was made. before 
March 2, 1993, 


Paras. 146.01(2)(e) and (f) substituted for para. (e) by 1995, c. 3, subsec. 44(7); para. 


(Il) in respect of the construction of the qualifying home or a re- (e) applicable to 1992 et seg., and para. (f) applicable to 1995 et seg. Para. (e) formerly 
placement property for the qualifying home, and read 


(IM) in the period beginning at the time the individual first withdrew 
an amount described in paragraph (a) of that definition in respect of 
the qualifying home and ending before that completion date, 


and the total of all payments so made was not less than the total of all 
amounts described in that paragraph in respect of the qualifying home 
that were withdrawn by the individual, 
except for the purpose of this paragraph, the individual shall be deemed to have 
acquired the qualifying home before that completion date; 


(d) where 


(i) an individual or a spouse of the individual receives an eligible amount 
before March 2, 1993, 


(ii) at a particular time after March 1, 1993 and before April 1993 (or at such 
later time in 1993 as is acceptable to the Minister), the individual receives 
another amount that would, if the definition “eligible amount” in subsection 
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(e) where 


(i) at a particular time after March 1, 1994 and before April 1994, an indivi- 
dual receives an amount that would, if the reference to “March 2, 1994” in 
paragraph (a) of the definition “eligible amount” in subsection (1) were read 
as “April 1994”, be an eligible amount; and 


” 


(ii) the request described in paragraph (a) of the definition “eligible amount 
in subsection (1) pursuant to which the amount was received was made 
before March 2, 1994; 


except for the purposes of paragraphs (b) to (g) of the definition “eligible 
amount” in subsection (1) and the purposes of this paragraph, that amount shall 
be deemed to have been received by the individual on March 1, 1994 and not at 
the particular time and any premium paid by the individual or the individual’s 
spouse after March 1, 1994 and before the particular time under a registered re- 
tirement savings plan shall be deemed to have been paid on March 1, 1994. 


S. 146.01(2) 


Para. 146.01(2)(c) amended, paras. (d) and (e) added, by 1994, c. 8, subsec. 19(4), 
applicable to 1992 et seq. Para. (c) formerly read: 


(c) where 


(i) neither a qualifying home in respect of which an individual withdrew an 
amount described in paragraph (a) of the definition “eligible amount” in sub- 
section (1) nor a replacement property for the qualifying home has been ac- 
quired by the individual before October 1, 1993, and 
(ii) either 
(A) the individual 
(I) is obliged under the terms of a written agreement in effect on 


October 1, 1993 to acquire the qualifying home (or a replacement 
property for the qualifying home) on or after that day, 


(II) acquires the qualifying home or a replacement property for the 
qualifying home before October 1, 1994, and 


(III) is resident in Canada throughout the period beginning on Octo- 
ber 1, 1993 and ending on the earlier of October 1, 1994 and the 
earliest of any day on which the individual acquires the qualifying 
home or a replacement property for the qualifying home, or 


(B) the individual made payments 
(I) to persons with whom the individual was dealing at arm’s length, 


(II) in respect of the construction of the qualifying home or a re- 
placement property for the qualifying home, and 


(III) in the period beginning at the time the individual first withdrew 
an amount described in paragraph (a) of that definition in respect of 
the qualifying home and ending before October 1, 1993, 


and the total of all payments so made was not less than the total of all 
amounts described in that paragraph in respect of the qualifying home 
that were withdrawn by the individual, 


except for the purposes of this paragraph, the individual shall be deemed to have 
acquired the qualifying home on September 30, 1993. 


I.T. Technical News: 31R2 (meaning of “principal place of residence”). 
Forms: RC4135: Home Buyers’ Plan [guide]. 


(3) Repayment of eligible amount — An individual may desig- 
nate a single amount for a taxation year in a prescribed form filed 
with the individual’s return of income for the year if the amount 
does not exceed the lesser of 


(a) the total of all amounts (other than excluded premiums, re- 
payments to which paragraph (b) of the definition “excluded 
withdrawal” in subsection (1) applies and amounts paid by the 
individual in the first 60 days of the year that can reasonably be 
considered to have been deducted in computing the individual’ s 
income, or designated under this subsection, for the preceding 
taxation year) paid by the individual in the year or within 60 
days after the end of the year under a retirement savings plan 
that is at the end of the year or the following taxation year a 
registered retirement savings plan under which the individual is 
the annuitant, and 


(b) the amount, if any, by which 


(i) the total of all eligible amounts received by the individual 
before the end of the year 


exceeds the total of 


(ii) all amounts designated by the individual under this sub- 
section for preceding taxation years, and 


(iii) all amounts each of which is an amount included in com- 
puting the income of the individual under subsection (4) or 
(5) for a preceding taxation year. 


Related Provisions: 146(21.1) — Contribution to Saskatchewan Pension Plan 
deemed to be RRSP premium for purposes of 146.01(3)(a); 146.02(1)excluded pre- 
mium”(a)— Amount claimed under Home Buyers’ Plan ineligible for LLP; 
147.5(11) — Pooled registered pension plan contribution deemed to be RRSP premium 
for 146.01(3)(a). 


History: The opening words of subsec. 146.01(3) amended by 1999, c. 22, subsec. 
60(6), applicable to 1999 et seg. The opening words formerly read: 


(3) An individual may designate a single amount for a taxation year in prescribed 
form filed with the individual’s return of income required to be filed for the year 
or, if a return of income for the year is not required to be filed, filed with the 
Minister on or before the individual’s filing-due date for the year, where the 
amount does not exceed the lesser of 
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Para. 146.01(3)(a) amended by the said c. 22, subsec. 60(7), applicable to 1996 et seq. 

The para. formerly read: 
(a) the total of all amounts (other than excluded premiums and amounts paid by 
the individual in the first 60 days of the year that can reasonably be considered to 
haye been either deducted in computing the individual’s income for the preced- 
ing taxation year or designated under this subsection for the preceding taxation 
year) paid by the individual in the year or within 60 days after the end of the year 
under a retirement savings plan that is at the end of the year or the following 
taxation year a registered retirement savings plan under which the individual is 
the annuitant, and 


The opening words of subsec. 146.01(3) amended by 1996, c. 21, s. 35, applicable to 
1995 et seg. They formerly read: 


(3) An individual may designate a single amount for a taxation year in prescribed 

' form filed with the individual’s return of income under this Part for the year or, 
if that return is not required to be filed, filed with the Minister on or before the 
balance-due day of the individual for the year, where the amount does not exceed 
the lesser of 


Subsec. 146.01(3) amended by 1995, c. 3, subsec. 44(8), applicable to 1995 et seq. 

Subsec. (3) formerly read: 
(3) An amount (other than an excluded premium) paid by an individual at a par- 
ticular time in a taxation year under a retirement savings plan that was at the end 
of the year a registered retirement savings plan under which the individual is the 
annuitant may be designated by the individual under this subsection (in pre- 
scribed form submitted to the issuer of the plan at the time of the payment or at 
such later time as is acceptable to the Minister) to the extent that the amount so 
paid does not exceed the amount, if any, by which 


(a) the total of all eligible amounts received by the individual before the 
particular time 


exceeds the total of 


(b) all amounts designated under this subsection in respect of amounts paid 
before the particular time to registered retirement savings plans under which 
the individual is the annuitant, and 


(c) all amounts each of which is an amount included in computing the in- 
come of the individual under subsection (4) or (5) for a taxation year ending 
before the particular time. 


Forms: T1 General Sched. 7: RRSP unused contributions, transfers, and HBP or LLP 
activities; RC4135: Home Buyers’ Plan [guide]. 


(4) Portion of eligible amount not repaid — There shall be in- 
cluded in computing an individual’s income for a particular taxation 
year included in a particular participation period of the individual 
the amount determined by the formula 


(A=B2@). 
(15 —D) 
where 
A is 
(a) where 


(i) the individual died or ceased to be resident in Canada 
in the particular year, or 


(ii) the completion date in respect of an eligible amount 
received by the individual was in the particular year 


nil, and 


(b) in any other case, the total of all eligible amounts re- 
ceived by the individual in preceding taxation years included 
in the particular period, 


(a) nil, if the completion date in respect of an eligible amount 
received by the individual was in the preceding taxation year, 
and 


(b) in any other case, the total of all amounts each of which is 
designated under subsection (3) by the individual for a pre- 
ceding taxation year included in the particular period; 


C is the total of all amounts each of which is included under this 
subsection or subsection (5) in computing the individual’s in- 
come for a preceding taxation year included in the particular 
period; 
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D is the lesser of 14 and the number of taxation years of the indivi- 
dual ending in the period beginning 
(a) where the completion date in respect of an eligible 


amount received by the individual was before 1995, January 
1, 1995, and 


(b) in any other case, January 1 of the first calendar year be- 
ginning after the completion date in respect of an eligible 
amount received by the individual 
and ending at the beginning of the particular year, and 
E is 

(a) if the completion date in respect of an eligible amount 
received by the individual was in the preceding taxation year, 
the total of all amounts each of which is designated under 
subsection (3) by the individual for the particular year or any 
preceding taxation year included in the particular period, and 


(b) in any other case, the amount designated under subsection 
(3) by the individual for the particular year. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: The portion of subsec. 146.01(4) before the formula, para. (b) of the descrip- 
tion of A in the formula, and the descriptions of B, C and E, amended by 1999, c. 22, 
subsecs. 60(8)—(11), applicable to’ 1999 et seq. That portion and those descriptions for- 
merly read: 


(4) Where portion of eligible amount not repaid — There shall be included in 
computing the income of an individual for a particular taxation year ending after 
1994 the amount determined by the formula 


(b) in any other case, the total of all eligible amounts received by the indivi- 
dual in preceding taxation years; 


(a) where the particular year is the 1995 taxation year, nil, and 


(b) in any other case, the total of all amounts designated by the indivi- 
dual under subsection (3) for preceding taxation years; 


C is the total of all amounts each of which is an amount included under this 
subsection or subsection (5) in computing the income of the individual for a 
preceding taxation year; 


(a) where the particular year is the 1995 taxation year, the total of all 
amounts each of which is an amount designated under subsection (3) by 
the individual for the particular year or a preceding taxation year, 


(b) where the particular year begins after 1995 and the completion date 
in respect of an eligible amount received by the individual was in the 
preceding taxation year, the total of all amounts each of which is desig- 
nated under subsection (3) by the individual for the particular year or a 
preceding taxation year, and 
(c) in any other case, the total of all amounts designated under subsec- 
tion (3) by the individual for the particular year. 
Para. (a) of the description of A in subsec..146.01(4) amended by 1995, c. 3, subsec. 
44(9), applicable to 1994 et seq. Para. (a) formerly read: 
(a) where the individual died or ceased to be resident in Canada in the particular 
year, nil, and 
The descriptions of D and E in subsec. 146.01(4) amended by 1995, c. 3, subsec. 
44(10), applicable to: 1994 et seq. The descriptions of D and E formerly read: 

D is the lesser of 14 and the number of taxation years of the individual ending 
in the period beginning on January 1, 1995 and ending at the beginning of 
the particular year; and 

B as 

(a) where the particular year is, the 1995 taxation year, the total of all 
amounts each of which is an amount designated by the individual under 
subsection (3) for the particular year or any of the 3 preceding taxation 
years, and 
(b) in any other case, the total of all amounts designated under subsec- 
tion (3) by the individual for the particular year. 
Subsec. 146.01(4) amended by. 1994, c. 8, subsec. 19(5), applicable to 1992 et seq. 
Subsec. (4) formerly read: 

(4) Where portion of eligible amount not repaid — There shall be included in 

computing the income of an individual for a particular taxation year ending after 

1993 the amount determined by the formula 


S. 146.01(6) 


Ao Be Ong 
(15 — D) 


where 


(a) where the individual died or ceased to be resident in Canada in the 
particular year, nil, and 


(b) in any other case, the total of ‘all eligible amounts received by the 
individual in preceding taxation years; 


(a). where the: particular year is the 1994 taxation year, nil, and 
(b) in any other case, the total of all amounts ‘designated by the indivi- 
dual under subsection (3) for preceding taxation years; 


C is the total of all amounts each of which is an amount included under this 
subsection or subsection (5) in computing the income of the individual fora 
preceding taxation year; 

D. is the lesser of 14 and the number of taxation years of the individual ending 
in the period beginning on January 1, 1994 and ending at the beginning. of 
the particular year; and 

Bas 

(a) where the particular year is the 1994 taxation year, the total of all 
amounts each of which is an amount designated by the individual under 
subsection (3) for the particular year/or either, of the:2:preceding, taxa- 
tion years, and 


(b) in any other case, the total of all amounts designated under subsec- 
tion (3) by the individual for the particular year. 


Forms: RC4135: Home Buyers’ Plan [guide]... 


(5) Where individual becomes a non-resident — Where at 
any time in a taxation year an individual ceases to be resident in 
Canada, there shall be included in,computing the income. of the in- 
dividual for the period in the year during. which the individual was 
resident in Canada the amount, if any, by which 


(a) the total of,all amounts each of which is an eligible amount 
received by the individual in the year ora preceding taxation 
year 


exceeds the total of 


(b) all amounts designated under subsection (3) by the indivi- 
dual in respect of amounts paid not later.than. 60. days after that 
time and. before the individual. files a return of income for the 
year, and 


(c) all amounts included under subsection (4) or ‘this subsection 
in computing the individual’s income: for preceding taxation 
years. 
Related Provisions: 56(1)(h.1) — Home: buyers’ plan — income inclusion. 
History: Para. 146.01(5)(c) amended by 1999, c. 22, subsec. 60(12), applicable to 
1999 et ‘seq. It formerly read: 
(c) all amounts included under subsection (4) in computing the income of the 
individual for preceding taxation years. 
Para. 146.01(5)(b) amended by 1995, c. 3, subsec. 44(11), applicable to 1995 et seq. 
Para. (b) formerly read: 


(b) all amounts designated by the individual under subsection (3) that are paid 
not later than 90 days after that time and before the individual files a return of 
income under this Part for the year, and 


(6) Death of individual — If an individual dies at any time in a 
taxation year, there shall be included in computing the individual’s 
income for the year the amount, if any, by which 

(a) the individual’s HBP balance immediately before that time 
exceeds 

(b) the amount designated under subsection (3) by the individual 

for the year. 


Related Provisions: 56(1)(h.1) Home buyers’ plan — income 
146.01(7) — Optional transfer of repayment obligation to spouse. 


History: Subsec. 146.01(6) amended by 1999, c. 22, subsec. 60(14), applicable to 
2000 et seg. The subsec. formerly read: 


inclusion; 


(6) Where individual dies — Where an individual dies at any time in a taxation 
year, there shall be included in computing the income of the individual for the 
year the amount, if any, by which 


(a) the total of all excluded withdrawals in respect of the individual received 
before that time (other than excluded withdrawals in respect of the indivi- 
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dual that were repaid as described in the definition “excluded withdrawal” in 
subsection (1)) 


exceeds the total of 


(b) all amounts designated by the individual under subsection (3) that were 
paid before that time, and 


(c) all amounts each of which is an amount included under subsection (4) or 
(5) in computing the income of the individual for a preceding taxation year. 


Para. 146.01(6)(a) amended by 1999, c. 22, subsec. 60(13), applicable to the 1997 to 
1999 taxation years. It formerly read: 


(a) the total of all excluded withdrawals in respect of the individual received by 

_ the individual before that time (other than excluded withdrawals in respect of the 
individual repaid as described in subparagraph (b)(ii) of the definition “excluded 
withdrawal” in subsection (1) before that time) 


(7) Exception — If a spouse or common-law partner of an indivi- 
dual was resident in Canada immediately before the individual’s 
death at a particular time in a taxation year and the spouse or com- 
mon-law partner and the individual’s legal representatives jointly so 
elect in writing in the individual’s return of income for the year, 


(a) subsection (6) does not apply to the individual; 


(b) the spouse or common-law partner is deemed to have re- 
ceived a particular eligible amount at the particular time equal to 
the amount that, but for this subsection, would be determined 
under ‘subsection (6) in respect of the individual; 


(c) for the purposes of subsection (4) and paragraph (d), the 
completion date in respect of the particular amount is deemed to 
be 


(i) if the spouse or common-law partner received an eligible 
amount before the death (other than an eligible amount re- 
ceived in a participation period of the spouse or common-law 
partner that ended before the beginning of the year), the com- 
pletion date in respect of that amount, and 


(ii) in any other case, the completion date in respect of the 
last eligible amount received by the individual; and 


(d) for the purpose of subsection (4), the completion date in re- 
spect of each eligible amount received by the spouse or com- 
mon-law partner, after the death and before the end of the 
spouse or common-law partner’s participation period that in- 
cludes the time of the death, is deemed to be the completion date 
in respect of the particular amount. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Subsec. 146.01(7) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by 2000, c. 12, Sch. 2, s. 7, to replace 
“spouse's” with “spouse’s or common-law partner's”, applicable to 2001 et, seg., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Subsec. 146.01(7) amended by 1999, c. 22, subsec. 60(15), applicable to deaths that 
occur after 1998 except that, for deaths that occur in 1999, subpara. 146.01(7)(c)(ii), as 
amended, shall be read as follows: 


(ii) in any other case, 


(A) the completion date in respect of an eligible amount, if any, received by 
the individual in a participation period of the individual that includes the 
time of the death, or 


(B) if clause (A) does not apply, October 1, 2000; and 
Subsec. (7) formerly read: 
(7) Where subsec. (6) does not apply — Where 


(a) an individual’s spouse was resident in Canada immediately before the 
death of the individual in a taxation year, 


(b) the spouse and the individual’s legal representatives jointly so elect in 
writing in the individual’s return of income under this Part for the year, and 


(c) either 


(i) the spouse or the individual did not receive any eligible amount 
before the death, or 


(ii) the spouse and the individual both received eligible amounts before 
the death and all the completion dates in respect of those amounts were 
the same or occurred before 1995, 


the following rules apply: 
(d) subsection (6) does not apply to the individual; 
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'.(e) the spouse shall be deemed to have received an eligible amount at the 
time of the death equal to the amount that would, but for this subsection, be 
determined under subsection (6) in respect of the individual, 

(f) for the purpose only of determining whether an amount received after the 
~ death is an eligible amount in respect of the spouse, the spouse shall be 
deemed to have received all eligible amounts in respect of the individual at 
! .. the times that those amounts were received by the individual; and | 
(g) ‘the completion date in respect of the eligible amount deemed by para- 
graph (e) to have been received by the spouse shall be deemed to be 
(i) where the spouse received an eligible amount before the death, the 
completion date in respect of that amount, 
(ii) where subparagraph (i) does not apply and the individual received an 
eligible amount before the death, the completion date in respect of that 
amount, and 
* (iii) in any other case, October 1 of the year. 


Subsec. 146.01(7) amended by 1995, c. 3, subsec. 44(12), applicable to 1994 er seq. 
Subsec. (7) formerly read: 
(7) Idem — Where an individual’s spouse was resident in Canada immediately 
before the death of the individual in a taxation year and the spouse and the indi- 
vidual’s legal representative jointly so elect in writing in the individual's return... 
of income under this Part for the year, 
(a) subsection (6) does not apply in respect of the individual; and 
(b) except for the purposes of subsections (9) and (10), the spouse shall be 
deemed to have received an eligible amount at the time of the individual’s 
death equal to the amount that would, but for this subsection, be determined 
under subsection (6) in respect of the individual. 
Para. 146.01(7)(b) amended by 1994, c. 8, subsec. 19(6), applicable to 1992 et Seq. 
Para. (b) formerly read: 
(b) except for the purpose of subsection (9), the spouse shall be deemed to have 
received an eligible amount at the time of the individual’s death equal to the 
amount that would, but for this subsection, be determined under subsection (6) in 
respect of the individual . 


(8) Filing of prescribed form — A prescribed form referred to 
in this section that is submitted to an issuer shall be filed with the 
Minister by the issuer not later than 15 days after the quarter in 
which it was submitted to the issuer. 


- Proposed Repeal — 146.01(8) 


Application: The July 16, 2010 draft legislation (Part 1 = technical, s subsec. . 102¢ 
will repeal subsec. 146.01(8), applicable to 2002. et seq. 


Technical Notes (July 2010): In order for an RRSP onindaveteal to aquatic ‘as an 
HBP withdrawal, the taxpayer must make a written request in prescribed form to the 
RRSP issuer. The prescribed form for this purpose is the T1036. Under subsection 
146. besead the Act, an RRSP i issuer to whom a poise: is submitted must file the form 


AS oe 


Subsection 146.01(8) is sepals Rather chases Mooingt HBP icitieaueals on a quar- 
terly basis by filing the relevant T1036, RRSP issuers are instead required bsec 
tion 214(1) of the Regulations) to report such withdrawals, on an annual basis using th 
T4RSP, 


ae es f Bbiisnetee (BO VP io) z 2 


Forms: T1 Sched. 7: RRSP unused contributions, transfers, and HBP or LLP activi- 
ties; T1036: Home buyers’ plan — request.to withdraw funds from_an RRSP. 


(9)-(13) [Repealed] 


History: Subsecs. 146.01(9)-(13) repealed by 1995, c. 3, subsec. 44(13), applicable to 
1994 et seq. The subsecs. formerly read: 


(9) Income inclusion for 1992 — There shall be included in computing the in+ 
come for the 1992 taxation year of an individual who was resident in Canada at 
the end of that year an amount equal to the lesser of 


(a) the net premium balance for the year of the’ individual, and 
(b) the total of 


(i) all eligible amounts received by the individual before March 2, 1993, 
and 


(ii) the lesser of 


(A) the total of all premiums (other than excluded premiums in re- 
spect of the individual) paid by the individual after February 25, 
1992 and before March 2, 1993 under registered retirement savings 
plans under which the individual’s spouse is the annuitant, and 
(B) the amount, if any, by which 
(1) the total of all eligible amounts received before March 2, 
1993 by the individual’s spouse 


exceeds 
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(I) the net premium balance for the pe of the individual’s 
spouse. 


(10) Income inclusion for 1993 — There shall be included in computing the 
income for the 1993 taxation year of an individual who was resident in Canada at 
the end of that year an amount equal to the lesser of 


_ (a) the ‘net premium, balance for the year: of the individual, and 
(b) the total. of 


(i) all eligible amounts’ received’ after March 1, 1993 and before March 
2; 1994 by the individual, and 


(ii) the lesser of 


(A) the total of all premiums (other than excluded premiums in re- 
spect of the individual) paid by the individual after December 2, 
1992 and before March 2, 1994 under. registered retirement savings 
plans under which the individual’s spouse is the annuitant, and 


(B) the amount, if any, by which 


(1) the total of all eligible HOGA received after March 1, 1993 
and before March 2, 1994 by the individual’s spouse 


exceeds 


(ID the net premium balance for the year of the individual’s 
spouse. 


(11) Net premium balance for 1992 — For the purpose of dibsdction (9), the 
net premium balance for the 1992 taxation year of an individual is the amount, if 
any, by which 


(a) the total of all premiums (other than excluded premiums in respect of the 
individual) paid by the individual after February 25, 1992 and before March 
2, 1993 under registered retirement savings plans under which the individual 
or the individual’s spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received by the indi- 
vidual or the individual’s spouse after February 25, 1992 and before 1994 
and included under subsection 146(8) or (8.3) in computing the individual’s 
income: for the 1992 or 1993 taxation year (other than an amount in respect 
of which an amount is deductible under paragraph 146(8.6)(b):.in computing 
the income of the individual or in respect of premiums paid by the individual 
after March 1, 1993). 


(12) Net premium balance for 1993 — For the purpose of subsection (10), the 
net premium balance for the’ 1993 taxation year ‘of an individual is ‘the amount, if 
any, by which 


(a) the total of all premiums (other than excluded premiums in respect of the 

__ individual) paid by the individual after December 2, 1992 and before March 
'2,-1994 under registered retirement savings plans under which the individual 
or the individual’s spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received by the indi- 
vidual or the individual’s spouse after December 2, 1992 and before 1995 
and included under subsection 146(8) or (8.3) in computing the individual’s 
income for the 1992, 1993 or 1994 taxation year (other than an amount in 
respect of which an amount is deductible under paragraph 146(8.6)(b) in 
computing the income of the individual.or in respect of premiums paid by 
the individual after March 1, 1994). 


(13) Assessments — Notwithstanding subsections 152(4) to (5), such assess- 
ments of tax, interest and penalties shall be made as are merged to give effect 
to subsections (9) and (10). 


Subsecs. 146.01(9)-(13) substituted for subsecs. 146.01(9)-(11) by 1994, c. 8, subsec. 


19(7), applicable to 1992 et seg. Those subsecs. formerly read: 


(9) Income inclusion — There shall be included in computing the income for 
the 1992 taxation year of an individual who was resident in Canada at the end of 
that year an amount equal to the lesser of 


(a) the net premium balance of the individual, and 
(b) the total of 


(i) all amounts each of which is an eligible amount received in 1992 or 
1993 by the individual, and 


(ii) the lesser of 


(A) the total of all premiums (other than excluded premiums in re- 
spect of the individual) paid by the individual after February 25, 
1992 and before March 2, 1993 under registered retirement savings 
plans under which the individual’s spouse, is the annuitant, and 
(B) the amount, if any, by which 
(1) the total of all amounts each of which is an eligible amount 
received in 1992 or 1993 by the individual’s spouse 


exceeds 
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(II) the net premium balance of the individual’s spouse. 


(10) Net premium balance — For the purposes of subsection (9), the net pre- 
mium balance of an individual is the amount, if any, by which 


(a) the total of all premiums (other than excluded premiums in respect of the 
individual) paid by the individual after February 25, 1992 and before March 

~ 2, 1993 under registered retirement savings plans under which the individual 
or the individual’s spouse is the annuitant 


exceeds 


(b) the total of all amounts each of which is an amount received by the indi- 

' vidual or the individual’s spouse after February 25, 1992 and before 1994 
and included under subsection 146(8) or (8.3) in computing the individual’s 
income for the 1992 or 1993 taxation year (other than an amount in respect 
of which an amount is deductible under paragraph 146(8.6)(b) in computing 
the income of the individual or in respect of premiums paid by the individual 
after March 1, 1993). . 


(11) Assessments — Notwithstanding subsections 152(4) to (5);:such assess- 
ments of tax, interest and penalties shall be made as are necessary to give effect 
to amounts included in income under’ subsection (9). 


History [s. 146.01]: S. 146.01 added by 1994, c. 7, Sch. VII (1993, c. 24), s. 83, 
applicable to 1992 et seq.; and in applying s. 146.01 before 1993, subsec. (1) shall be 
read as if it included the following definition: 


“spouse” has the meaning assigned by subsection 146(1,1). 


Definitions [s. 146.01]: “amount” — 248(1); “annuitant” — 146(1), 146.01(1); 

“arm’s length” — 251(1); “benefit” — 146(1), 146.01(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “common-law partner”, “common-law partner- 
ship” — 248(1); “completion date” — 146.01(1); “corporation” — 248(1),, Interpreta- 


tion Act 35(1); “deferred profit sharing . plan” — 147(1), 248(1); “designated 
withdrawal” — 146.01(1); “eligible amount’, “excluded premium”, “excluded with- 
drawal” — 146.01(1); “filing-due’' date” —'150(1), 248(1); “HBP balance” — 


146.01(1); “have an owner-occupied home” — 146.01(2)(a.1); “individual” — 248(1); 
“issuer” — 146(1), 146.01(1); “legal representative”, “Minister” — 248(1); “net pre- 
mium balance” — 146.01(11), (12); “owner-occupied home” — 146.01(2)(a.1); “par- 
ticipation period” — 146.01(1); “person” —248(1); “premium’? — 146(1), 146.01(1); 
“prescribed”, “property” — 248(1); “qualifying home”, “quarter” — 146.01(1); “regis- 
tered pension plan” — 248(1); “registered retirement income fund” — 146,3(1), 
248(1); “registered retirement «savings plan’? — 146(1),, 248(1); “regular, eligible 
amount” — 146.01(1);..“related”. — 251(2)-(6);, “resident”, “resident in Canada” — 
250; “retirement savings plan” — 146(1), 248(1); “share” — 248(1); “specified dis- 
abled. person” — 146.01(1); “spouse” — 252(3); “supplemental eligible amount” — 
146.01(1); “taxation year’ — 128(2)(d), 249; “writing” — Interpretation Act 35(1); 
“written” — Interpretation Act 35(1)“writing”. 
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146.02 (1) Definitions — The definitions in this subsection apply 
in this section. 


“annuitant” has the meaning assigned by subsection 146(1). 
“benefit” has. the meaning assigned by subsection 146(1). 


“eligible amount” of an individual means a particular amount re- 
ceived at a particular time in’a calendar year by the individual as a 
benefit out of or under a registered retirement savings plan if 


(a) the particular amount is received after 1998 pursuant to the 
individual’s written request in a prescribed form; 


(b) in respect of the particular amount, the individual designates 
in the form a person:(in this definition referred, to as the “desig- 
nated person”) who is the individual or the individual’s spouse 
or common-law partner; 


(c) the total of the particular amount and all other eligible 
amounts received by the individual at or before the particular 
time and in the year does not exceed $10,000; 


(d) the total, of the particular amount and all. other eligible 
amounts received by. the individual at or before the particular 
time (other than amounts received in participation periods of the 
individual that ended before the year). does not exceed $20,000; 


(e) the individual did not receive an eligible amount at or before 
the particular time in respect of which someone other than the 
designated person was designated (other. than an amount. re- 
ceived in a participation period of the individual that ended 
before the year); 
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(f) the designated person 


(i) is enrolled at the particular time as a full-time student in a 
qualifying educational program, or 


(ii) has received written notification before the particular 
time that the designated person is absolutely or contingently 
entitled to enrol before March of the following year as a full- 
time student in a qualifying educational program; 


(g) the individual is resident in Canada throughout the period 
that begins at the particular time and ends immediately before 
the earlier of 


(i) the beginning of the following year, and 
(ii) the time of the individual’s death; 


(h) except where the individual dies after the particular time and 
before April of the following year, the designated person is en- 
rolled as a full-time student in a qualifying educational program 
after the particular time and before March of the following year 
and 


(i) the designated person completes the program before April 
of the following year, 


(ii) the designated person does not withdraw from the pro- 
gram before April of the following year, or 


(ili) less than 75% of the tuition paid, after the beginning of 
the year and before April of the following year, in respect of 
the designated person and the program is refundable; and 


(i) if an eligible amount was received by the individual before 
the year, the particular time is neither 


(i) in the individual’s repayment period for the individual’s 
participation period that includes the particular time, nor 


(ii) after January (or a later month where the Minister so per- 
mits) of the fifth calendar year of that participation period. 
Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount withdrawn within 


90 days under LLP ineligible for RRSP contribution; 146.01(2) — Interpretation; 
146.02(3), (4) — Repayment of eligible amounts to RRSP. 


History: Para. (b) of the definition “eligible amount” in subsec. 146.02(1) amended by 
2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)“common-law partner”. 


Regulations: 214(1) (information return). 
Forms: RC96: LLP — request to withdraw funds from an RRSP: RC4112: Lifelong 
learning plan [guide]. 


“excluded premium” of an individual means a premium that 


(a) was designated by the individual for the purpose of para- 
graph 60(j), G.1) or (1) or subsection 146.01(3); 


(b) was a repayment to which paragraph (b) of the definition 
“excluded withdrawal” in subsection 146.01(1) applies; 


(c) was an amount transferred directly from a registered retire- 
ment savings plan, registered pension plan, registered retirement 
income fund or deferred profit sharing plan; or 


(d) was deductible under subsection 146(6.1) in computing the 
individual’s income for any taxation year. 
Related Provisions: 146(21.2) — Saskatchewan Pension Plan account deemed to be 


RRSP for purposes of para. (c); 147.5(12) — Pooled registered pension plan deemed to 
be RRSP for purposes of para. (c). 


History: Para. (c) of “excluded premium” in subsec. 146.02(1) substituted by 2011, c. 
24, s. 47, applicable to taxation years that begin after 2009. That para. formerly read: 


(c) was an amount transferred directly from a registered retirement savings plan, 
registered pension plan, registered retirement income fund, deferred profit shar- 
ing plan or a provincial pension plan prescribed for the purpose of paragraph 
60(v); or 


“excluded withdrawal” of an individual means 


(a) an eligible amount received by the individual; or 
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(b) a particular amount (other than an eligible amount) received 
while the individual was resident in Canada and in a calendar 
year if ) 

(i) the particular amount would be an eligible amount of the 
individual if the definition “eligible amount” were read with- 
out reference to paragraphs (g) and (h) of that definition, 


(ii) a payment (other than an excluded premium) equal to the 
particular amount is paid by the individual under a retirement 
savings plan that is, at the end of the taxation year of pay- 
ment, a registered retirement savings plan under which the 
individual is the annuitant, 


(iii) the payment is made before the particular time that is, 


(A) if the individual was not resident in Canada at the 
time the individual filed a return of income for the taxa- 
tion year in which the particular amount was received, the 
earlier of 


(I) the end of the following calendar year, and 


(ID) the time at which the individual filed the return, 
and 


(B) in any other case, the end of the following calendar 
year, and 
(iv) the payment (and no other payment) is designated under 
this subparagraph as a repayment of the particular amount in 
prescribed form filed with the Minister on or before the par- 
ticular time (or before such later time as is acceptable to the 
Minister). 
Related Provisions: 146(1)premium” — Definition excludes repayment described 
in para. (b); 146(8) — LLP withdrawal not to be included in\ income. 


“full-time student” in a taxation year includes an. individual to 
whom subsection 118.6(3) applies for the purpose of computing tax 
payable under this Part for the year or the following taxation year. 


“LLP balance” of an individual at any time means the amount, if 
any, by which the total of all eligible amounts received by the indi- 
vidual at or before that time exceeds the total of 


(a) all amounts designated under subsection (3) by the individual 
for taxation years that ended before that time, and 


(b) all amounts each of which is included under subsection (4) 
or (5) in computing the individual’s income for a taxation year 
that ended before that time. 


Related Provisions: 150(1.1)(b)(iv) — Individual with LLP balance must file tax 
return. 


“participation period” of an individual means each period 
(a) that begins at the beginning of a calendar year 
(i) in which the individual receives an eligible amount, and 


(ii) at the beginning of which the individual’s LLP balance is 
nil; and 
(b) that ends immediately before the beginning of the first subse- 
quent calendar year at the beginning of which the individual’s 
LLP balance is nil. 


“premium” has the meaning assigned by subsection 146( wd 


“qualifying educational program” means a program at a desig- 
nated educational institution, as defined in subsection 118.6(1), of 
not less than three consecutive months duration that requires that 
each student taking the program spend not less than ten hours per 
week on courses or work in the program and that is 


(a) of a technical or vocational nature designed to furnish a per- 
son with skills for, or improve a person’s skills in, an occupa- 
tion, if the program is at an institution described in subparagraph 
(a)(ii) of that definition; and 


(b) at a post-secondary school level, in any other case. 
History: The definition “qualifying educational program” in subsec. 146.02(1) 
amended by 2005, c. 19, s. 33, applicable after 2003. The definition formerly read: 
“qualifying educational program” means a qualifying educational program (as 
defined in subsection 118.6(1)) at a designated educational institution (as defined 
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in subsection 118.6(1)), except’ that the: definition “qualifying educational pro- 
gram” in subsection 118.6(1) shall be read 


(a) without reference to paragraphs (a) and (b) of that definition; and 


(b) as if the expression “3 consecutive weeks” were “3 consecutive months”. 


“repayment period” of an individual for a participation period of 
the individual in respect of a person designated under paragraph (b) 
of the-definition “eligible amount” means the period, if any, within 
the participation period 

(a) that begins 


(i) at the beginning of the third calendar year within the par- 
ticipation period, if the person would not be entitled to claim 
an amount under subsection 118.6(2) in respect of at least 
three months in each of the second and third calendar years 
within the participation period, if that subsection were read 
without reference to paragraph (b) of the description of B in 
that subsection, 


(ii) at the beginning of the fourth calendar year within the 
participation period, if subparagraph (i) does not apply and 
the person would not be entitled to claim an amount under 
subsection 118.6(2) in respect of at least three months in 
each of the third and fourth calendar years within the partici- 
pation period, if that subsection were read without reference 
to paragraph (b) of the description of B in that subsection, 


(iii) at the beginning of the fifth calendar year within the par- 
ticipation period, if subparagraphs (i) and (ii) do not apply 
and the person would ‘not be entitled to claim an amount 
under subsection 118.6(2) in respect of at least three months 
in each of the fourth and fifth calendar years within that pe- 
riod, if that subsection were read without reference to para- 
graph (b) of the description of B in that subsection, and 


(iv) in any other case, at the beginning of the sixth calendar 
year within the participation period; and 


(b) that ends at the end of the participation period. 


Forms; RC96: LLP — request to withdraw funds from an RRSP; RC4112: Lifelong 
learning plan [guide]. 


(2) Rule of application — For the purpose of the definition “eli- 
gible amount” in subsection (1), a particular person is deemed to be 
the only person.in respect of whom a particular amount was desig- 
nated under paragraph (b) of that definition if 


(a) an individual received the particular amount; 


(b) the individual files a prescribed form with the Minister in 
which the particular person is specified in connection with the 
receipt of the particular amount; 


(c). the particular amount would be an eligible amount of the in- 
dividual if 
(i) that definition were read without reference to paragraphs 
(b) and (e) of that definition, and 


(ii) each reference in the portion of that definition after para- 
graph (d) to “designated person” were read as “individual” or 
“individual’s spouse or common-law: partner’; and 


(d) the Minister so. permits. 


Related Provisions: 146(5)(a)(iv.1), 146(5.1)(a)(iv) — Amount withdrawn within 
90 days under LLP ineligible for RRSP contribution. 


History: Subpara. 146.02(2)(c)(ii) amended by 2000, c. 12; Sch. 2, s. 1, to: replace 
“spouse” with “spouse or common-law partner”, applicable to 2001 ef seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(3) Repayment of eligible amount — An individual may desig- 
nate a single amount for a taxation year in prescribed form filed 
with the individual’s return of income for the year. if the amount 
does not exceed the lesser of 


(a) the total of all amounts (other than excluded. premiums, re- 
payments to which paragraph (b) of the definition “excluded 
withdrawal” in subsection (1) applies and amounts paid by the 
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individual in the first 60 days of the year that can reasonably be 
considered to have been deducted in computing the individual’s 
income, or designated under. this subsection, for the preceding 
taxation year) paid by the individual in the year or within 60 
days after the end of the year under a retirement savings plan 
that is at the end of the year or the following taxation year a 
registered retirement savings plan under which the individual is 
the annuitant, and 


(b) the individual’s LLP balance at the end of the year. 


Related Provisions: 146(21.1)— Contribution to Saskatchewan. Pension. Plan 
deemed to be RRSP premium for purposes of 146.02(3)(a); 147.5(11) — Pooled regis- 
tered pension plan contribution deemed’ to be RRSP premium for 146.02(3)(a). 


Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(4) If portion of eligible amount not repaid — There shall be 
included in computing an individual’s income for a particular taxa- 
tion year that begins. after 2000 the amount. determined. by, the 
formula 


[(A-—B-C)(10-—D)]-E 
where 
A is 
(a) nil, if 


(i) the individual died or ceased to be resident.in Canada 
in the particular year, or 


(ii) the beginning of the particular year is not included in 
a repayment period of the individual, and 


(b) in any other case, the total of all eligible amounts re- 
ceived by the individual in preceding taxation years (other 
than taxation years in participation periods of the individual 
that ended before the particular year); 


(a) nil, if the particular year is the first taxation year in a re- 
payment period of the individual, and 


(b) in any other case, the total of all amounts designated 
under subsection (3) by the individual for preceding taxation 
years (other than taxation years in participation periods of the 
individual that ended before the particular year); 


C is the total of all amounts each of which is included under this 
subsection or,subsection (5),.in computing the. individual’s, in- 
come for a preceding taxation year (other than a taxation year 
included in a participation period.of the individual that ended 
before the particular year); | 


D is the lesser of nine andthe number of taxation years of the indi- 
vidual that end in the period that 


(a) begins at the beginning of the individual’s last repayment 
period that began at or before the beginning of the particular 
year, and 


(b) ends at the beginning of the particular year; and 


(a) if the particular year is the first taxation year within a 
repayment period of the individual, the total of the amount 
designated under subsection (3) by the individual for the, par- 
ticular year and all amounts so designated for preceding taxa- 
tion years (other than taxation years in participation periods 
of the individual that ended before the particular year), and 


(b) in any other case, the amount designated under subsection 
(3) by the individual for the particular year. 


Related Provisions: 56(1)(h.1) — Inclusion in income; 257 — Formula cannot cal- 
culate to less than zero. 


Forms: RC4112: Lifelong learning plan [guide]. 
(5) Ceasing residence in Canada — If at any time in a taxation 


year an individual, ceases to be resident in Canada, there shall be 
included in computing the individual’s income for the period in the 
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year during which the individual was resident in Canada the 
amount, if any, by which 


(a) the total of all amounts each of which is an eligible amount 
received by the individual in the year or a preceding taxation 
year 


exceeds the total of 


(b) all amounts designated under subsection (3) by the indivi- 
dual in respect of amounts paid not later than 60 days after that 
time and before the individual files a return of income for the 
year, and 


(c) all amounts included under subsection (4) or this subsection 
in computing the individual’s income for preceding taxation 
years. 


Related Provisions: 56(1)(h.2) — LLP — income inclusion; 128:1(4) —Ceasing 
residence, in Canada. 


(6) Death of individual — If an individual dies at any time in a 
taxation year, there shall be included in computing the individual’s 
income for the year the amount, if any, by which 


(a) the individual’s LLP balance immediately before that time 
exceeds 


(b) the amount designated under subsection (3) by the individual 
for the year. 


Related Provisions: 56(1)(h.2) —LLP — income inclusion; 70(5) — Effect of 
death; 146.01(7) — Optional transfer of repayment obligation to spouse. 


(7) Exception — If a spouse or common-law partner of an indivi- 
dual was resident in Canada immediately before the individual’s 
death at a particular time in a taxation year and the spouse or com- 
mon-law partner and the individual’s legal representatives jointly so 
elect in writing in the individual’s return of income for the year, 


(a) subsection (6) does not apply to the individual; 


(b) the spouse or common-law partner is deemed to have re- 
ceived a particular eligible amount at the particular time equal to 
the amount that, but for this subsection, would be determined 
under subsection (6) in respect of the individual; 


(c) subject to paragraph (d), for the purpose of applying this sec- 
tion after the particular time, the spouse or common-law partner 
is deemed to be the person designated under paragraph (b) of the 
definition “eligible amount” in subsection (1) in respect of the 
particular amount; and 


(d) where the spouse or common-law partner received an eligi- 
ble amount before the particular time in the spouse’s or com- 
mon-law partner’s participation period that included the particu- 
lar time and the particular individual designated under paragraph 
(b) of the definition “eligible amount” in subsection (1) in re- 
spect of that eligible amount was not the spouse or common-law 
partner, for the purpose of applying this section after the particu- 
lar time the particular individual is deemed to be the person des- 
ignated under that paragraph in respect of the particular amount. 
History: Subsec. 146.02(7) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, and by 2000, ¢. 12, Sch. 2, s. 7, to replace 
“spouse’s” with “spouse’s or common-law partner’s”, applicable to 2001 ef seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“*common-law partner”. 
History [s. 146.02]: S. 146.02 added by 1999, c. 22, s. 61, applicable after 1998. 
Definitions [s. 146.02]: “amount” —248(1); “annuitant”, “benefit” — 146(1), 
146.01(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255, Interpre- 
tation Act 35(1), “common-law partner” — 248(1); “deferred profit sharing plan” — 
147(1), 248(1);.“eligible amount”, “excluded premium”, “excluded withdrawal”, “full- 
time student” — 146.02(1); “individual”, “legal representative” — 248(1); “LLP bal- 
ance” — 146.02(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); “par- 
ticipation period” — 146.02(1); “person” — 248(1); “premium” — 146(1), 146.02(1); 
“prescribed”, “registered pension plan” — 248(1); “qualifying educational pro- 
gram” — 146.02(1); “registered retirement income fund” — 146.3(1), 248(1); “regis- 
tered retirement savings plan” — 146(1), 248(1); “repayment period” — 146.02(1); 
“resident in Canada” — 250; “retirement savings plan” — 146(1), 248(1); “revoca- 
ble” — 146.1(2.1); “taxation year’—249; “written” — Interpretation Act 
35(1)"writing”. 
Forms: RC96: LLP — request to withdraw funds from an RRSP; RC4112: Lifelong 
learning plan [guide]. : 


Income Tax Act, Part I 


Registered Education Savings Plans 


146.1 (1) Definitions — In this section, 
Related Provisions: 204.9(1.1) — Application of subsec. 146.1(1). 


“accumulated income payment” under an education savings plan 
means any amount paid out of the plan, other than a payment de- 
scribed in any of paragraphs (a) and (c) to (e) of the definition 
“trust”, to the extent that the amount so paid exceeds the fair market 
value of any consideration given to the plan for the payment of the 
amount; | em Ngee 

Related Provisions: 146.1(2)(d.1) — Limitations on accumulated income payments; 
146.1(7.1) — Accumulated income payments included in recipient’s income; 
153(1)(t) — Withholding of tax at source from payments; 204,94 — Tax on accumu- 
lated income payments not transferred to RRSP. 


History: The definition “accumulated income payment” in subsec. 146.1(1) amended 
by 1999, c. 22, subsec. 62(1), applicable after 1997. It formerly read: ie 


“accumulated income payment” under an education savings plan means any 
amount paid out of the plan, other than a payment described in any of paragraphs 
(a), (c), (d) and (e) of the definition “trust”, to the extent that the amount so paid 
exceeds the fair market value of any consideration given to the plan for the pay- 
ment of the amount; 
The definition “accumulated income payment” added to subsec. 146.1(1) by 1998, c. 
19, subsec. 38(4), applicable after 1997. 
Regulations: 103(4), 103(6)(g), 103(8) (withholding at source); 200(2)(j) Gnforma- 
tion return). 


“beneficiary”, in respect of an education savings plan, means a 
person, designated by a subscriber, to whom or on whose behalf an 
educational assistance payment under the plan is agreed to be paid 
if the person qualifies under the plan; 

Related Provisions: 146.1(2)(j) — Restrictions on who can be beneficiaries. 


“contribution” to an education savings plan does not include an 
amount paid into the plan under or because of 


(a) the Canada Education Savings Act or a designated provincial 
program, or 


(b) any other program that has a similar purpose to a designated 
provincial program and that is funded, directly or indirectly, by a 
province (other than an amount paid into the plan by a public 
primary caregiver in its capacity as subscriber under the plan); 
Related Provisions: 146.1(14)(a) — Reference to Canada Education Savings Act 
includes reference to earlier DHRD Act. 
History: The definition “contribution” in subsec. 146.1(1) amended by 2010, c. 12, 
subsec. 16(1), applicable to 2009 er seg. It formerly read: 
“contribution”, into an education savings plan, does not include an amount paid 


into the plan under the Canada Education Savings Act or under a designated 
provincial program; 


The definition “contribution” in subsec. 146.1(1) amended to substitute “designated 
provincial program” for “program administered pursuant to an agreement entered into 
under section 12 of that Act” by 2007, c. 35, subsec. 45(1), applicable to 2007 et seq. 


The definition “contribution” amended by 2004, c. 26, subsec. 21(1), in force Decem- 
ber 15, 2004. The definition formerly read: 


“contribution” into an education savings plan does not include an amount paid 
into the plan by the Minister of Human Resources Development under Part III.1 
of the Department of Human Resources Development Act; 


The definition “contribution” added to subsec. 146.1(1) by 1999, c. 22, subsec. 62(3), 
applicable after 1997. 


RESP Bulletins: 1 (designated provincial program). 


“designated provincial program’ means 


(a) a program administered pursuant to an agreement entered 
into under section 12 of the Canada Education Savings Act, or 


(b) a program established under the laws of a province to en- 
courage the financing of children’s post-secondary education 
through savings in registered education savings plans. 
History: Para. (b) of the definition “designated provincial program” in. subsec. 
146.1(1) amended by 2010, c. 12, subsec. 16(2), applicable to 2007 ef seq. It formerly 
read: 
(b) a prescribed program; 
The definition “designated provincial program” added to subsec. 146.1(1) by 2007, c. 
35, subsec. 45(3), applicable to 2007 er seq. 
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Regulations: No prescribed programs as yet. The Dept. of Finance Technical Notes 
of Oct. 2, 2007 state: “It is intended that the education savings incentive program. pro- 
posed by the Government of Quebec in its 2007 budget be prescribed for this purpose”. 


“education sayings plan” means an arrangement entered into 
between 


(a) any of the following, namely, 
(i) an individual (other than a trust), 


(ii) an individual (other than a trust) and the spouse or com- 
mon-law partner of the individual, and 


(iii) a public primary caregiver of a beneficiary, and 


(b) a person or organization (in this section referred to as a 
“promoter”’) 


under which the promoter agrees to pay or to cause to be paid edu- 
cational assistance payments to or for one or more beneficiaries; 


Related Provisions: 146.2(12) — TFSA deemed not to be ESP. 


History: The portion before para. (b) of the definition “education savings plan” in 
subsec. 146.1(1) amended by 2004, c. 26, subsec. 21(2), in force December 15, 2004. 
The portion formerly read: 


“education savings-plan” means a contract made at any time between 
(a) either 
(i) one individual (other than a trust), or 


(ii) an individual (other than a trust) and the spouse or common-law 
partner of the individual, and 
Subpara. (a)(ii) of the definition “education savings plan” in subsec. 146.1(1) amended 
by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, 
applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules repro- 
duced in the History to 248(1)““common-law partner”. 


The definition “education savings plan” in subsec. 146.1(1) amended by 1998, c. 19, 
subsec, 38(2), applicable to contracts made after 1997. The definition formerly read: 


“education savings plan” means a contract entered into at anytime between an 
individual (in this section referred to as a “subscriber’’) and a person or organiza- 
tion (in this section referred to as a “promoter”) under which, in consideration of 
payment by the subscriber of any periodic or other amount’ as consideration 
under the contract, the promoter agrees to pay or to cause to be paid to or for a 
beneficiary educational assistance payments; 


“educational assistance payment” means any amount, other than 
a refund of payments, paid out of an education savings plan to or 
for an individual to assist the individual to further the individual’s 
education ata post-secondary school level; 

Related Provisions: 56(1)(q), 146.1(7) — EAPs included in income; 146.1(2)(g.1), 


204.9(1) — Limitations on EAPs; 146.1(2.21), (2.22) — EAP can be made up, to 6 
months after ceasing to be student; 212(1)(r) — Non-resident withholding tax on EAPs. 


History: The definition “educational assistance paymen’” in subsec. 146.1(1) amended 
by 1998, c. 19, subsec. 38(2), applicable after 1997. The definition formerly read: 


“educational assistance payment” means any amount, other than-a refund of pay- 
ments, paid or payable under an education sayings plan to or for a beneficiary to 
assist the beneficiary to further the beneficiary’s education at the post-secondary 
school level; 

Regulations: 200(2)(j) (information return). 


RESP Bulletins: 1 (up to $20,000 EAP accepted administratively as legitimate). 


‘post-secondary educational institution” means 


(a) an educational institution in Canada that is described in para- 
graph (a) of the definition “designated educational institution” in 
subsection 118.6(1), or 


(b) an educational institution outside’ Canada that provides 
courses at a post-secondary school level and that is 


(i) a university, college or other educational institution at 
which a beneficiary was enrolled in a course of not less than 
13 consecutive weeks, or 


(ii) a university at which a beneficiary was enrolled on a full- 
time basis in a course of not less than three consecutive 
weeks; 
History: Para. (b) of “post-secondary educational institution” in subsec. 146.1(1) 
amended by 2011, c. 24, s. 48, applicable to educational assistance payments made 
after 2010. It formerly read: 


(b) an educational institution outside Canada that is a university, college or other 
educational institution that provides courses at a post-secondary school level at 
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which a beneficiary was enrolled in a course of not less than 13: consecutive 
weeks; 


The definition “post-secondary education institution” (formerly 146.1(1)(c.1). before 
consolidation in R.S.C. 1985 (Sth Supp.)) added by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 118(2), applicable after February 20, 1990. 


‘post-secondary school level” includes a program of courses, at an 
institution described in subparagraph (a)(ii) of the definition “‘desig- 
nated educational institution” in-subsection 118.6(1), of a technical 
or vocational nature designed to furnish a person with skills for, or 
improve a person’s skills in, an occupation; 

History: The definition “post-secondary school level” in subsec. 146.1(1) added by 
2005, c. 19, subsec. 34(2), applicable after 2003. 


“pre-1972 income” — [Repealed] 


History: The definition “pre-1972 income” in subsec. 146.1(1) repealed by 1998, c. 
19, subsec. 38(1), applicable after 1997. The definition formerly read: 


“pre-1972 income” means the total of all amounts each of which is the income 
(within the meaning of the Income Tax.Act, chapter 148.0f the Revised Statutes 
of Canada, 1952, as it read in its application to the particular taxation year) for a 
taxation year ending before 1972 of a trust governed by an education savings 
plan; 


‘public primary caregiver”, of a beneficiary under an education 
savings plan in respect of whom a special allowance is payable 
under the Children’s Special Allowances Act, means the depart- 
ment, agency or institution that maintains the beneficiary or the 
public trustee or public curator of the province in which the benefi- 
Rela resides; 
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History: The definition “public primary caregiver’ in subsec. 146.1(1) added by 2004, 
c. 26, subsec. 21(6), in force December 15, 2004. 


“qualified investment” for a trust governed by a registered educa- 
tion savings plan means 


(a) an investment that would be described by any of paragraphs 
(a) to (d), (f) and (g) of the definition “qualified investment” in 
section 204 if the reference in that definition to “a trust governed 
by a deferred profit sharing plan or revoked plan” were read as a 
reference to “a trust governed by a registered education savings 
plan” and if that definition were read without reference to the 
words “‘with the exception of excluded property in relation to the 
trust’, 


(b) [Repealed] 


(c) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i), the trust is the only person en disregarding any subse- 
quent transfer of the contract by, the trust, is or may become 
entitled to any annuity payments under the contract, and 


(ii) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
and administration charges were ignored, approximate the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract, 


(d) an investment that was acquired by the trust before October 
28, 1998, and 


(e) a prescribed investment; 


Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed listed; 132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share 
ceases to be qualified investment due to mutual fund reorganization; 146.1(2.1)(a) — 
Acquisition of non-qualified investment makes plan revocable; 207.1(3) — Tax paya- 
ble by RESP on holding non-qualified investments; 207.04 — Tax payable by annui- 
tant if RRIF acquires non-qualified investment. 


History: Para. (a) of the definition “qualified investment” in subsec. 146.1(1) 
amended, para. (b) repealed, by 2007, 'c. 29, subsec.' 18(2), applicable in determining 
whether a property is, at any time after March 18, 2007, a qualified investment. The 
paras. formerly read: 


(a) an investment that would be described in any of paragraphs (a), (b), (d) and 
(f) to (h) of the definition “qualified investment” in section 204 if the reference 
in that definition to “a trust governed by a deferred profit sharing plan or revoked 
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plan” were read as a reference to “a trust governed by a registered education 
savings plan”, 


(b) a bond, debenture, note or similar obligation 


(i) issued by a corporation the shares of which are listed on a prescribed 
stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and payable at a branch in Canada 
of the bank, 


Para. (b) of the definition “qualified investment” in subsec. 146.1(1) amended by 2001, 
c. 17, s. 140, applicable after June 27, 1999. The para. formerly read: 


(b) a bond, debenture, note or similar obligation of a corporation the shares of 
which are listed on a prescribed stock exchange in Canada, 


The definition “qualified investment” added to subsec. 146.1(1) by 1999, c. 22, subsec. 
62(3), applicable after 1997. 


Regulations: 4900 (prescribed investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


“qualifying educational program” means a program at a post-sec- 
ondary school level of not less than three consecutive weeks dura- 
tion that requires that each student taking the program spend not 
less than ten hours per week on courses or work in the program; 


History: The definition “qualifying educational program” in subsec. 146.1(1) amended 
by 2005, c. 19, subsec. 34(1), applicable after 2003. The definition formerly read: 


“qualifying educational program” has the meaning that would be assigned by the 
definition of that expression in subsection 118.6(1) if that definition were read 
without reference to paragraph (a); 


The definition “qualifying educational program” in subsec. 146.1(1) amended by 1997, 
c. 25, subsec. 42(1), applicable to 1996 et seq, It formerly read: 


“qualifying educational program” has the meaning assigned by subsection 
118.6(1); 


The definition “qualifying educational program” added to subsec. 146.1(1) by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 118(2), applicable after February 20, 1990. 


“RESP annual limit’ — [Repealed] 


Related Provisions: 146.1(2)(k) — Contributions not to exceed RESP annual limit; 
204.9“excess amount”(a) — Penalty tax on exceeding RESP annual limit. 


History: The definition “RESP annual limit” in subsec. 146.1(1) repealed by 2007, c. 
29, subsec. 18(1), applicable to contributions made after 2006. It formerly read: 


“RESP annual limit” for a year means, 
(a) for 1990 to 1995, $1,500, 
(b) for 1996, $2,000, and 
(c) for 1997 and subsequent years, $4,000; 


The definition “RESP annual limit” added to subsec. 146. 1(1) by 1998, c. 19, subsec. 
38(4), applicable after 1989. 


“refund of payments” at any time under a particular registered ed- 
ucation savings plan means 


(a) a refund at that time of a contribution that had been made at a 
previous time, if the contribution was made 


(i) otherwise than by way of a transfer from another regis- 
tered education savings plan, and 


(ii) into the particular plan by or on behalf of a subscriber 
under the particular plan, or 


(b) a refund at that time of an amount that was paid at a previous 
time into the particular plan by way of a transfer from another 
registered education savings plan, where the amount would have 
been a refund of payments under the other plan if it had been 
paid at the previous time directly to a subscriber under the other 
plan; 
History: The definition “refund of payments” in subsec. 146.1(1) amended by 1998, c. 
19, subsec. 38(2), applicable to 1997 et seg. The definition formerly read: 
“refund of payments” means any amount (not in excess of the total of amounts 
paid by or on behalf of a subscriber under an education savings plan) paid or 
payable to the subscriber, the subscriber’s heirs, executors or assigns as or on 


account of a refund of amounts paid to the plan by or on behalf of the subscriber 
under the plan; 


“registered education savings plan” means 


(a) an education savings plan registered for the purposes of this 
Act, or 


Income Tax Act, Part I 


(b) a registered education savings plan as it is amended from 
time to time 


but, except for the purposes of subsections (7) and (7.1) and Part 
X.4, a plan ceases to be a registered education savings plan immedi- 
ately after the day as of which its registration is revoked under sub- 
section (13); 

Related Provisions: 75(3)(a) — Reversionary trust rules do not apply to RESP; 
108(1)“trust’”(a) “Trust” does not include a RESP for certain purposes; 
128.1(10)excluded right or interest’”’(a)(1ii) — No deemed disposition of RESP on em- 
igration; 248(1)“disposition”(f)(vi) — Rollover from one trust to another: 248(1)“regis- 
tered education savings plan” — Definition applies to entire Act. 

History: The definition “registered education savings plan” in subsec. 146.1(1) 


amended by 1998, c. 19, subsec. 38(2), applicable after 1997. The definition formerly 
read: 


“tegistered education savings plan” means an education savings plan accepted by 
the Minister for registration for the purposes of this Act as complying with the 
requirements of this section; 


Information Circulars: 93-3R1: Registered education savings plans. 


“specified educational program” means a program at a post-sec- 
ondary school level of not less than three consecutive weeks dura- 
tion that requires each student taking the program to spend not less 
than 12 hours per month on courses in the program; 


History: The definition “specified educational program” added to subsec. 146.1(1) by 
2007, c. 29, subsec. 18(3), applicable to 2007 et seq. 


“specified plan” means an education savings plan 


(a) that does not allow more than one beneficiary under the plan 
at any one time, 


(b) under which the beneficiary is an individual in respect of 
whom paragraphs 118.3(1)(a) to (b) apply for the beneficiary’s 
taxation year that ends in the 31st year following the year in 
which the plan was entered into, and 


(c) that provides that, at all times after the end of the 35th year 

following the year in which the plan was entered into, no other 

individual may be designated as a beneficiary under the plan; 
History: Para. (b) of the definition “specified plan” amended to substitute “31st” for 


“21st”, and para. (c) amended to substitute “35th” for “25th”, by 2008, c. 28, subsec. 
23(1), applicable to 2008 et seg. 


The definition “specified plan” added to subsec. 146.1(1) by 2005, c. 30, subsec, 10(1), 
applicable to 2005 et seq. 


“subscriber” under an education savings plan at any time means 


(a) each individual or the public primary caregiver with whom 
the promoter of the plan enters into the plan, 


(a.1) another individual or another public primary caregiver who 
has before that time, under a written agreement, acquired a pub- 
lic primary caregiver’s rights as a subscriber under the plan, 


(b) an individual who has before that time acquired. a. sub- 
scriber’s rights under the plan pursuant to a decree, order or 
judgment of a competent tribunal, or under a written agreement, 
relating to a division of property between the individual and a 
subscriber under the plan in settlement of rights arising out of, or 
on the breakdown of, their marriage or common-law partnership, 
or 


(c) after the death of an individual described in any of 
paragraphs (a) to (b), any other person (including the estate of 
the deceased individual) who acquires the individual’s rights as 
a subscriber under the plan or who makes contributions into the 
plan in respect of a beneficiary 


but does not include an individual or a public primary caregiver 
whose rights as a subscriber under the plan had, before that time, 
been acquired by an individual or public primary caregiver in the 
circumstances described in paragraph (a.1) or (b); 

History: Para. (a) of the definition “subscriber” in subsec. 146.1(1) amended and para. 


(a.1) added by 2004, c. 26, subsec. 21(3), in force December 15, 2004: Para. (a) for- 
merly read: 


(a) each individual with whom the promoter of the plan entered into the plan, 
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The portion of the definition “subscriber” after para. (b) amended by the said c. 26, 
subsec. 21(4), in force December 15, 2004. The portion formerly read: 


(c) after the death of a subscriber under the plan, any other person (including 
the estate of the subscriber) who makes contributions into the plan in respect 
of a beneficiary 
but does not include an individual who, before that time, disposed of the indivi- 
dual’s rights as a subscriber under the plan in the circumstances described in 
paragraph (b); 
The definition “subscriber” in subsec. 146.1(1) amended by 2000, c. 12, Sch. 2, s. 9, to 
replace “marriage” with “marriage or common-law partnership”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 


The definition “subscriber” added to subsec. 146.1(1) by 1998, c. 19, subsec. 38(4), 
applicable to contracts made after 1997. 


“tax-paid-income” — [Repealed] 

History: The definition “tax-paid-income” in subsec. 146.1(1) repealed by 1998, c. 19, 

subsec. 38(1), applicable after 1997. The definition formerly read: 
“tax-paid-income” means the amount determined by the formula 


A-(B-C) 
where 
A. is the fair market value on December 31, 1971 of all the property of a trust 
governed by an education savings plan, 
B is the total of all amounts paid to the plan on or before December 31, 1971 
by or on behalf of the subscriber under the plan; and 


C_ is the total amount of all refunds of payments made under the plan on or 
before December 31, 1971; and 


“trust’”’, except in this definition and the definition “education sav- 
ings plan”, means any person who irrevocably holds property under 
an education savings plan for any of, or any combination of, the 
following purposes: 


(a) the payment of educational assistance payments, 
(b) the payment after 1997 of accumulated income payments, 
(c) the refund of payments, 


(c.1) the repayment of amounts (and the payment of amounts 
related. to that repayment) under the Canada Education Savings 
Act or under a designated provincial program, 


(d) the payment to, or to a trust in favour of, designated educa- 
tional institutions in Canada referred to in subparagraph (a)(i) of 
the definition of that expression in subsection 118.6(1), or - 


(e) the payment to a trust that irrevocably holds property pursu- 
ant to a registered education savings plan for any of the purposes 
set out in paragraphs (a) to (d). 

Related Provisions: 104(1)— Reference to trust or estate; 108(1)“trust’(a) — 


“Trust” does not include a RESP for certain purposes; 146.1(14)(a) — Reference to 
Canada Education Savings Act includes reference to earlier DHRD Act. 


History: Para. (c.1) of the definition “trust” in subsec. 146.1(1) amended to substitute 
“designated provincial program” for. “program administered pursuant to an agreement 
entered into under section 12 of that Act” by 2007, c. 35, subsec. 45(2), applicable to 
2007 et seq. 


Para. (c.1) of the definition “trust” amended by 2004, c. 26, subsec. 21(5), in force 
December 15, 2004. The para. formerly read: 


(c.1),the repayment of amounts under Part III.1 of the Department of Human 
Resources. Development Act, 


Para. (c.1) added to the definition “trust” by 1999, c. 22, subsec. 62(2), applicable after 
1997. 


The portion of the definition “trust” in subsec. 146.1(1) before para. (c) amended by 
1998, c. 19, subsec. 38(3), applicable after 1997. The portion formerly read: 


“trust”, except in this definition, means any person who irrevocably holds pro- 
perty pursuant to an education savings plan for 


(a) the payment of educational assistance payments, 


(b) the payment of scholarships or other amounts to persons, other than a 
beneficiary, to assist them to further their education at the post-secondary 
school level, 


That portion of the definition of “trust” in subsec. 146.1(1) preceding para. (a) 
amended to substitute “holds property” for “holds property or money”, and para. (e) 
amended to substitute “holds property pursuant to a registered education savings plan” 
for “holds money or property transferred to it”, by 1994, c. 7, Sch. II (1991, c. 49), 
subsecs. 118(4), (5), applicable after July 13, 1990. 


RESP Bulletins: 1 (designated provincial program). 


S. 146.1(2)(g.1)()(B) 


(2) Conditions for registration — The Minister shall not accept 
for registration for the purposes of this Act any education savings 
plan of a promoter unless, in the Minister’s opinion, the following 
conditions are complied with: 


(a) the plan provides that the property of any trust governed by 
the plan (after the payment of trustee and administration 
charges) is irrevocably held for any of the purposes described in 
the definition “trust” in subsection (1) by a corporation licensed 
or otherwise authorized under the laws of Canada or a province 
to carry on in Canada the business of offering to the public its 
services as a trustee; 


(b) at the time of the application by the promoter for registration 
of the plan, there are not fewer than 150 plans entered into with 
the promoter each of which complied, at the time it was entered 
into, with all the other conditions set out in this subsection, as it 
read at that time; 


(b.1) application for registration of the plan is made by the pro- 
moter in prescribed form containing prescribed information; 


(c) the promoter and all trusts governed by the plan are resident 
in Canada; 


(d) the plan does not allow for any payment before 1998 to a 
subscriber, other than a refund of payments, unless the sub- 
scriber is also the beneficiary under the plan; 


(d.1) subject to subsection (2.2), if the plan allows accumulated 
income payments, the plan provides that an accumulated income 
payment is permitted to be made only if 


(i) the payment is made to, or on behalf of, a subscriber 
under the plan who is resident in‘Canada when ‘the payment 
is made, 


(ii) the payment is not made jointly to, or on behalf of, more 

than one subscriber, and 

(iii), any of 
(A) the payment is made after the 9th year that follows 
the year in which the plan was entered into and each indi- 
vidual (other than a deceased individual) who is or was a 
beneficiary under the plan has attained 21 years of age 
before the payment is made and is not, when the payment 
is made, eligible under the plan to receive an educational 
assistance payment, 


(B) the payment is made in the year in which the plan is 
required to be terminated in accordance with paragraph 
(i), or 

(C) each individual who was a beneficiary under the plan 
is deceased when the payment is made; 


(e) the plan is substantially similar to the type of plan described 
in or annexed to a prospectus filed by the promoter with a secur- 
ities commission in Canada or a body performing a similar func- 
tion in a province; 

(f) in the event that a trust governed by the plan is. terminated, 
the property held by the trust is required to be used for any of 
the purposes described in the definition “trust” in subsection (1); 


(g) the plan does not allow for the payment of educational assis- 
tance payments before 1997 to an individual unless the indivi- 
dual is, at the time the payment is made, a student in full-time 
attendance at a post-secondary educational institution and en- 
rolled in a qualifying educational program at the institution; 


(g.1) the plan does not allow for the payment of an educational 
assistance payment to or for an individual at any time after 1996 
unless 
(i) either 
(A) the individual is, at that time, enrolled as a student in 
a qualifying educational program at a post-secondary edu- 
cational institution, or 


(B) the individual has, before that time, attained the age 
of 16 years and is, at that time, enrolled as a student in a 
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specified educational program at a post-secondary educa- 
tional institution, and 


(ii) either 


(A) the individual satisfies, at that time, the condition set 
out in clause (i)(A), and 


(I) has satisfied that condition throughout at least 13 
consecutive weeks in the: 12-month period that ends at 
that time, or 


(If) the total of the payment and all other educational 
assistance payments made under a registered educa- 
tion savings plan of the promoter to or for the indivi- 
dual in the 12-month period that ends at that time does 
not exceed $5,000 or any greater amount that the Min- 
ister designated for the purpose of the Canada Educa- 
tion Savings Act approves in writing with respect to 
the individual, or 


(B) the individual satisfies, at that time, the condition set 
out in clause (i)(B) and the total of the payment and all 
other educational assistance payments made under.a reg- 
istered education savings plan of the promoter to or for 
the individual in the 13-week period that ends at that time 
does not exceed $2,500 or any greater amount that the 
Minister designated for the purpose of the Canada Educa- 
tion Savings Act approves in writing with respect to the 
individual; 


(g.2) the plan does not allow for any contribution into the plan, 
other than a contribution made by or on behalf of a subscriber 
under the plan in respect of a beneficiary under the plan or a 
contribution made by way of transfer from another registered 
education savings plan; 


Proposed Addition — 146.1(2)(g.3) 


(g.3) the plan provides that an individual is permitted to be 
designated as a beneficiary under the plan, and that a contribu- 

_ tion to the plan in respect of an individual who is a ueeriien alg 
under the plan is permitted to be made, only if. 


(i) in the case of a designation, the ihuividual’s” Social In- 
surance Number is provided to the Promiony before the des- 
ignation is made and either 


(A) the individual is resident i in Canada when the desig- 
nation is made, or 


(B) the designation i is made in conjunction with a trans- 
fer of property into the plan from another registered ed- 
ucation savings plan under which the individual was a 
beneficiary immediately before the transfer, and 


(ii) in the case of a contribution, either © 


(A). the individual’ s Social Insurance Number is pro- 
vided to the promoter before the contribution is made 
and the individual is resident i in 1 Canada when the cont: 
bution is made, or 


(B) the contribution is made by way of transfer from an- 
other registered education savings plan under which the 
individual was a beneficiary immediately Pon, the 
transfer; 


Application: The July 16, 2010 draft. legislation (Part 1 — technical), subsec, 
103(1), will add para. 146. 1Q2)(g. 3), applicable after 2003. 


Technical Notes (July 2010): ‘Subsection 146.1( F sets Gut the ite that 
must be ‘Satisfied in Bison for be education ai ~ to be Ssvabrs for 
registration, 


New paragraph 146. 12\. 3) is ineioduged to preclude non-residents and individuals 
who have not yet been assigned a Social Insurance Number (SIN) from becoming a 
beneficiary under a registered atere sn ies tates or from benefiting 
from RESP contributions. — y | } 


Specifically, paragraph 146.1(2)(¢. $3 requires that an education savings. plan not per- 
mit an individual to be designated as a beneficiary under the plan, and not allow a 
contribution for an individual who is a beneficiary under the plan, unless the indivi- 
dual’s SIN has been provided to ae er of the plan and the individual i is resi- 
dent in Canada. 
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want to aa ah aoa for on recent ‘opportunity I 
-and several of your colleagues to further elaborate on this ma 


government is committed to helping Canadian families save ‘for their 
children Post-secondary education, and recognizes the important role that : 
play in helping them achieve their financial goal. As you know, th 
taken significant eps in recent years to enhance 

$ ins nt: the lifetime contribution limit was increased to $42,000 per bene- _ 
ficiary; the annual contribution limit was raised to $4,000 to give families flexibility — 
to catch-up” contributions; investment income can be paid out to the contribu- 
event the beneficiary does not pursue post-secondary education; and the 
Education Savings Grant (CESG) program was ‘introduced in the 1998 | 
; of the Canadian eee! ie! 


mies acs. to the ITA is dotencted to uae ensure. that RESP. bénstigriee i 
fully benefit from RESP tax benefits and the CESG supplement, and will He. 
the potential for adverse pig tee ae se that can linn at arise = wher : 

provided on time. : 

In the event that parents face significant delays in obtaining a SIN their child, 


they can generally make “catch-up” contributions to the RESP and oy obtain the — 
full CES 6% 


Ue 


te comments and suggestions ‘that we hive received on the 
amendment from members of your organization and others in the RESP industry. 
While imposing a requirement for obtaining a SIN prior to setting up an RESP is — 
appropriate, for the reasons set out above, we understand that Liste tail ty this 
change too ( ly might be disruptive and have some adverse > impacts on 
RESPs, In order to provide for a smoother transition, I will recommend to in- 
ister of Finance that the coming-into-force date of the icant amendmen be de- 
ferred from March 21, 2003 until January 1, 2004. . fe 


I trust this addresses your concerns and thank vip ie os bring thi matters to ithe 7 
government's attention. 
Yours sincerely, i 
Stephen R. Richardson 
Senior Po oa sce Minister 


On Deceiiies 20, 2002, the Minister of Finance rlcanee a pibkage of draft technical ~ 
amendments to the Income Tax Act (ITA). The technical bill indicated 
amendments were to be applicable after the 90th day after the 
(i.e., March 21, 2003). In order to provide for a smoother transition, 
of Finaide| intends to propose an amendment {February 27, 2004 — 
ing into force date, which would change it from Marel at 2003 to 


Summary of Changes 
seis Le ION. 3) 


id subsection 146.1(2.3) have been introduced, 
: 2003. Subparagraph 146. 12(¢.3)@) ¢ éf the 


of an individual who i isa 2 aera ay if the indir idual’s SIN i 
promoter bef : } d 


an ‘exeepon to the sahaall to provide the individual IN bo 
146.1(2.3) does not require an individual’s SIN to provided 
bution to the plan, if the plan was entered into before 1999. Such contrib ons c 
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(h) the plan provides that no contribution (other than.a contribu- 
tion made by way of a transfer from another registered education 
savings plan) may be made into‘the plan after 
-».@i) in the-case of a specified plan, the 35th year following the 
year in’ which the plan was entered into, and 


(ii) in any other case, the 31st year following the year in 
which the plan was entered into; 


. @ the plan provides that it must be ‘terminated on or sabe? the 
last day of 


(i) in the case of a specified plan, the 40th year rentewtte the 
year in which the plan was entered into, and 


(ii) in any other case, the 35th year following the year in 
.. which the plan was. entered into; 


(i.1) if the plan allows accumulated income payments in accor- 
dance with paragraph (d.1); the plan:provides that it must be ter- 
minated: before. March. of, the year following the year in. which 
the first such payment is made out of the plan; 


(i.2) the plan does not allow. for the receipt of property by way 
of direct transfer from another registered education savings plan 
after the other plan has made any accumulated income payment; 


(j) if the plan allows more than one beneficiary under the plan at 
any one time, the plan provides _ 


(i) that each of the beneficiaries under the plan i iS required to 
be connected to each living subscriber under the plan, or to 
have been connected to a deceased original subscriber under 
the plan, by blood relationship or adoption, ; 


(ii) that a contribution into the plan in respect of a benefici- 
ary is permitted to be made only if 


(A) the beneficiary had not attained 31 years of age 
before the time of the contribution, or 


(B) the contribution is made by way of transfer from an- 
other registered education savings plan that allows more 
than one beneficiary at any onetime, and 


_ (iii), that. an individual is permitted to. become. a beneficiary 
under: the plan at any particular time’ only if 


(A) the individual had not attained 21 years of age before 
_the particular time, or 


(B) the individual was, immediately. before the particular 

time, a beneficiary under another registered education 

savings plan that.allows more than one beneficiary. at any 
one ‘time; 


(k) [Repealed] 


(1) the plan provides that the promoter shall, within 90 days after 
_ an individual becomes a beneficiary. under the plan, notify. the 
individual (or, where the individual is under 19 years of age at 
that time and either ordinarily resides with a parent of the indivi- 
dual or is maintained by a public primary caregiver of the indivi- 
dual, that parent or public primary caregiver) in writing of the 
existence of the plan and the name and address of the subscriber 
in respect of the plan; 


(m) the Minister has no reasonable eee to believe that the pro- 
moter will not take all reasonable measures. to ensure that the 


S. 146.1(2) 


plan, will continue to comply with: the conditions set, out in 
paragraphs (a), (c) to (d.1) and (f) to (1) for its registration: for 
the. purposes of this Act; and 


(n) the Minister has no reasonable basis to believe that the plan 
will become revocable. 


Related Provisions: 146.1(2.1) — RESP becoming revocable; 146.1(2.2) — Waiver 
of conditions for disabled beneficiary; 146.1(2.21), (2.22) — EAP can be made up to 6 
months after ceasing to be student; 146.1(2.3) — Circumstances where) Social Insur- 
ance Number not required; 146.1(3) — Deemed registration, 146.1(4) — Registration 
of plan without prospectus; 146.1(4.1)— Amendments must be filed with CRA; 
146.1(13) — Revocation where plan ceases to comply with requirements; 146.1(14) — 
References to Canada Education Savings Act includes references to earlier DHRD Act; 


172(3) — Appeal from refusal to register; 204.9(1)“excess amount” — Limit on RESP 
contributions; 204.9(5)(c) — RESP asset sharing among siblings; 204.91 — Tax paya- 
ble by subscribers; 248(3)(c) — RESP set up in Quebec deemed to be trust. 


History: Subpara. 146.1(2)(h)(G) amended to substitute “235th” for “25th”, and subpara. 
(ii) amended to substitute “31st” for “21st”, by 2008, c. 28, subsec. 23(2), applicable to 
2008 et seq. ; 


Subpara. 146.1(2)()@) amended to substitute “40th” for “30th”, and subpara. (ii) 
amended to substitute “35th” for “25th”, by the said c. 28, subsec. 23(3), applicable to 
2008 et seq. 


Cl. 146.1(2)(j)(i\(A) amended ‘to, substitute “31” for “21”, by the said c. 28, subsec. 
23(4), applicable to 2008 et seq. 


Subparas. 146.1(2)(g.1)(i) and Gi) amended by 2007, c. 29, subsec..18(4), applicable to 
2007 et seq. They formerly read: 


(i) either 


(A) the individual is at that time enrolled as a full-time or part-time student 
in a qualifying educational program at a post-secondary educational institu- 
tion, or 


(B) the individual is at that time enrolled as a ‘student in a qualifying educa- 
tional program at a post-secondary educational institution and has at that 
time a mental or physical impairment the’ effects of which on the individual 
have been certified: in| writing; by “a person’ described in ‘paragraph 
118.3(1)(a.2), in relation. to the individual’s impairment, to be. such that the 

_ individual cannot reasonably be expected to be enrolled as a full-time stu- 
dent, and 


(ii) either 
(A) the individual has satisfied the condition set out in subparagraph (i) 


throughout-at least 13 consecutive weeks in the 12-month period that ends at 
that time, or 


(B), the total. of the payment and all other educational, assistance payments 
made under a.registered education savings plan of the promoter to or for the 
individual in the 12-month period, that.ends at that time does not exceed 
$5,000 or any greater amount that the Minister designated for the purpose of 
the Canada Education Savings Act approves in writing with respect to the 
individual; 

Para. 146.1(2)(k) repealed by the said c. 29, subsec. 18(5), applicable to contributions 

made after 2006. It formerly read: ~~ 


(k) the plan does not allow the total of all contributions made into the plan in 
respect of a beneficiary for a year (other than contributions ‘made by way of 
transfer from registered education savings plans) to exceed the RESP annual 
limit for the year; 


Cl. 146.1(2)(d.1)(Giii)(B), paras. (2)(h) and (i) amended, by 2005, c. 30, subsecs. 10(2), 
(3), applicable to 2005 et seg. The cl. and paras. formerly read: 
~(B) the payment is made in the 25th year following the year in which the plan is 
entered into, or 


(h) the plan provides that no payments may be made into the plan by or on behalf 
of a subscriber after the 21st year Owe the year in which the plan is entered 
into; 


(i) the plan provides that it must be terminated on or before the last day, of the 
25th year following the year in which the plan is entered into; 
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Para. 146.1(2)(d.1) amended by 2004, c. 26, subsec. 21(7), in force December 15, 
2004. The para. formerly ‘read: 


(d.1) subject to subsection (2.2), the plan does not allow accumulated income 
payments under the plan, or the plan allows an accumulated income payment at a 
particular time only if 


(i) the payment is made to, or on behalf of, a person and not jointly to, or on 
behalf of, more than one person, 


(ii) the particular time is after 1997, 
(iii) the person is resident in Canada at the particular time, 
(iv) either 
(A) the person is a subscriber under the plan at the particular time, or 


(B) an individual died at any previous time and was a subscriber under 
the plan immediately before death, 


(v) each individual in respect of whom a subscriber has made a contribution 
into the plan 


(A) has before the particular time attained 21 years of age and is not, at 
the particular time, eligible under the plan to receive an educational as- 
sistance payment, or 


(B) has died before the particular time, and 
(vi) either 


(A) the particular time is after the 9th year that follows the year in which 
the plan was entered into, or 


(B) each individual in respect of whom a subscriber has made a contri- 
bution into the plan has died before the particular time and was, Or was 
related to, a subscriber under the plan (or was the nephew, niece, great 
nephew or great niece of a subscriber under the plan); 


Cl. 146.1(2)(g.1)(i)(A) amended by the said c. 26, subsec. 21(7.1), to replace “full- 
time” with “full-time or part-time”, in force December 15, 2004. 


Cl. 146.1(2)(g.1)(ii)(B) and para. (2)(1) amended by the said c. 26, subsecs. 21(8) and 
(9), in force December 15, 2004. The cl. and para. formerly read: 


(B) the total of the payment and all other educational assistance payments made 
under a registered educational savings plan of the promoter to or for the indivi- 
dual in the 12-month period that ends at that time does not exceed $5,000 or such 
greater amount as the Minister of Human Resources Development approves in 
writing with respect to the individual; 


(1) the plan provides that the promoter shall, within 90 days after an individual 
becomes a beneficiary under the plan, notify the individual (or, where the indivi- 
dual is under 19 years of age at that time and ordinarily resides with a parent of 
the individual, that parent) in writing of the existence of the plan and the name 
and address of the subscriber in respect of the plan; 


Para. 146.1(2)(b.1) added, subpara. 146.1(2)(j)(ii) amended and subpara. (iii) added, by 
1999, c. 22, subsecs. 62(4) and (7), applicable to plans entered into after 1998. Subpara. 
(j)Gi) formerly read: 


(ii) that a contribution into the plan in respect of a beneficiary is permitted to be 
made only if 


(A) the beneficiary had not attained 21 years of age at the time the plan was 
entered into, 


(B) the contribution is made by way of transfer from another registered edu- 
cation savings plan into which a contribution had been made before the 
transfer in respect of the beneficiary, or 


(C) the contribution is made (after a contribution to which clause (B) applied 
was made) into the plan in respect of the beneficiary; 


The opening words of para. 146.1(2)(d.1) amended, para. 146.1(2)(n) added, by the 
said c. 22, subsecs. 62(5) and (8), applicable after 1997, The opening words formerly 
read: 


(d.1) the plan does not allow accumulated income payments under the plan, or 
the plan allows an accumulated income payment at a particular time under the 
plan only if 
Para. 146.1(2)(g.1) amended by the said c. 22, subsec. 62(6), applicable to plans en- 
tered into after February 20, 1990, except that 


(a) for plans entered into before 1998, references in the amendment to “individual” 
shall be read as “beneficiary”; and 


(b) subpara. 146.1(2)(g.1)(ii), as amended, does not apply to plans entered into 
before 1999, 


Para. (g.1) formerly read: 


(g.1) the plan does not allow for the payment of educational assistance payments 
after 1996 to an individual unless the individual is, at the time the payment is 
made, enrolled in a qualifying educational program as a full-time student at a 
post-secondary educational institution; 
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The opening words of subsec. 146.1(2), paras. 146.1(2)(b) and (m) amended by 1998, 
c. 19, subsecs. 38(5), (6), and (11), applicable to applications made after 1997. Those 
provisions formerly read: 


(2) Conditions for acceptance of plan for registration — The Minister shall 
not accept for registration for the purposes of this Act any education savings plan 
of a promoter unless, in the Minister’s opinion, it complies with the following 
conditions: ; 


(b) at the time of the application by the promoter for registration of the plan, 
there are not fewer than 150 subscribers who have entered into education savings 
plans with the promoter each of which complied, at the time it was entered into, 
with all the other conditions set out in this subsection, or subsection 146.1(2) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, as the 
case may be, as the applicable subsection read at that time; 


(m) the plan complies with prescribed conditions. 


Para. 146.1(2)(d) amended, and add para. (d.1) added, by the said c. 19, subsec. 38(7), 
applicable to 1998 et seg. Para. 146.1(2)(d) formerly read: 


(d) the plan does not allow for any payment to a subscriber other than a refund of 
payments unless the subscriber is also the beneficiary under the plan; 


Para. 146.1(2)(g) amended, and add paras. (g.1) and (g.2) added, by the said c. 19, 
subsec. 38(8), paras. (g) and (g.1) applicable to plans entered into after February 20, 
1990 except that, for plans entered into before 1998, the references to “an individual” 
and “the individual” in para. (g.1) shall be read as “a beneficiary” and “the benefici- 
ary”; and para. (g.2) applicable to 1997 et seq. Para. 146.1(2)(g) formerly read: 


(g) the plan does not allow for the payment of educational assistance payments 
to an individual unless the individual is, at the time the payment is made, a stu- 
dent in full-time attendance at a post-secondary educational institution and en- 
rolled in a qualifying educational program at the institution: 


Paras. 146.1(2)(i.1) and (i.2) added, and para. (j) amended, by the said c. 19, subsec. 
38(9), applicable to 1998 et seq., except that 


(a) para. (j) does not apply to plans entered into before July 14, 1990; and 
(b) subpara. (j)(ii) does not apply to plans entered into before 1998. 
Para. (j) formerly read: 


(Gj) where the plan provides that a subscriber may name more than one benefici- 
ary under the plan at any one time, the plan provides that each of the benefi- 
ciaries under the plan is required to be connected to the subscriber by blood 
relationship or adoption; 


Para. 146.1(2)(k) amended by the said c. 19, subsec. 38(10), applicable to plans entered 
into after February 20, 1990. Para. 146.1(2)(k) formerly read: 


(k) the plan provides that the total of all payments made into the plan in respect 
of a beneficiary for a year shall not exceed $2,000; 


Para. 146.1(2)(k) amended by 1997, c. 25, subsec. 42(2), applicable to 1996 et seq., 
except in respect of plans entered into before February 21, 1990. Para. (k) formerly 
read: ' 


(k) the plan provides that the total of all payments made ‘into the plan in respect 
of a beneficiary for a year shall not exceed $1,500; 


Paras. 146.1(2)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 118(6), 
applicable to plans entered into after February 20, 1990. Paras. (a), (b) formerly read: 


(a) the plan provides that the property of any trust established under the plan 
(after payment of trustee and administration charges) is irrevocably held for any 
of the purposes described in the definition “trust” in subsection (1); 


(b) at the time of the application by the promoter for registration of the plan, 
there are not less than 150 subscribers who have entered into education savings 
plans with the promoter that comply with the conditions set out in paragraphs (a) 
and (c) to (g); 


Para. 146.1(2)(c) amended to substitute “governed by the plan” for “established under 
the plan”, and para. (f) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 118(7), 
(8), applicable after July 13, 1990. Para. (f) formerly read: 


(f) in the event that a trust established under the plan is terminated, the property 
or money held by the trust is required to be used for any of the purposes de- 
scribed in the definition “trust” in subsection (1); and 
Paras. 146.1(2)(g) to (m) substituted for para. (g) by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 118(9), paras. (g) to (i), (k) and (m) applicable to plans entered into after Febru- 
ary 20, 1990, para. (j) applicable to plans entered into after July 13, 1990, and para. (1) 
applicable to plans entered into after March 1991, Para. (g) formerly read: - 


(g) the plan in all other respects complies with any regulations of the Governor 
in Council made on the recommendation of the Minister of Finance. 


Regulations: No prescribed conditions for 146.1(2)(m). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Information Circulars: 93-3R1: Registered education savings plans. 


Registered Plans Compliance Bulletins: | (educational assistance payments 
(EAP) and RESP contributions). ° ; 
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RESP Bulletins: 1 (up to $20,000 EAP accepted administratively as legitimate). 


Forms: T3GR: Group income tax and information return for RRSP, RRIF, RESP, or 
RDSP trusts (and worksheets); T550: Application for registration of RSPs, ESPs or 
RIFs under s. 146, 146.1 and 146.3 of the ITA; T1171: Tax withholding waiver on 
accumulated income payments from RESPs; T1172: Additional tax on accumulated 
income payments from RESPs. 


(2.1) RESP is revocable — For the purposes of paragraphs 
(2)(n) and (12.1)(d), a registered education savings plan is revoca- 
ble at any time after October 27, 1998 at which 


(a) a trust governed by the plan acquires property that is not a 
qualified investment for the trust; 


(b) property held by a trust governed by the plan ceases to be a 
qualified investment for the trust and the property is not dis- 
posed of by the trust within 60 days after that time; 


(c) a trust governed by the plan begins carrying on a business; or 


(d) a trustee that holds property in connection with the plan bor- 
rows money for the purposes of the plan, except where 


(i) the money is borrowed for a term not exceeding 90 days, 


(ii) the money is not borrowed as part of a series of loans or 
other transactions and repayments, and 


(iii) none of the property of the trust is used as security for 
the borrowed money. 
Related Provisions: 146.1(12.1)— Notice of intent to revoke registration; 
146.1(12.2), (13) — Revocation of registration; 248(10) — Series of transactions; 
253.1 — Limited partner not considered to carry on business of partnership, 259(1) — 
Election for proportional holdings in trust property. 


History: Subsec. 146.1(2.1) added by 1999, c. 22, subsec. 62(9) applicable after 1997. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2.2) Waiver of conditions for accumulated income pay- 
ments — The Minister may, on written application of the pro- 
moter of a registered education savings plan, waive the application 
of the conditions in clause (2)(d.1)(iii)(A) in respect of the plan 
where a beneficiary under the plan suffers from a severe and pro- 
longed mental impairment that prevents, or can reasonably be ex- 
pected to prevent, the beneficiary from enrolling in a qualifying ed- 
ucational program at a post-secondary educational institution. 


History: Subsec. 146.1(2.2) amended by 2004, c. 26, subsec. 21(9.1) to replace “sub- 
paragraphs (2)(d.1)(v) and (vi)” with “clause (2)(d.1)(iii)(A)”, in force December 15, 
2004. 


Subsec. 146.1(2.2) added by 1999, c. 22, subsec. 62(9), applicable after 1997. 


(2.21) Extension for making educational assistance pay- 
ments — Notwithstanding paragraph (2)(g.1), an education sav- 
ings plan may allow for the payment of an educational assistance 
payment to or for an individual at any time in the six-month period 
immediately following the partic- ular time at which the individual 
ceases to be enrolled as a student in a qualifying educational pro- 
gram or a specified educational program, as the case may be, if the 
payment would have complied with the requirements of paragraph 
(2)(g.1) had the payment been made immediately before the partic- 
ular time. 

Related Provisions: 146.1(2.22) — Timing of payment. 


History: Subsec. 146.1(2.21) added by 2008, c. 28, subsec. 23(5), applicable to 2008 
et Seq., except that it does not apply in respect of cessations of enrolment that occur 
before 2008. 


(2.22) Timing of payment — An educational assistance payment 
that is made at any time in accordance with subsection (2.21) but 
not in accordance with paragraph (2)(g.1) is deemed, for the pur- 
poses of applying that paragraph at and after that time, to have been 
made immediately before the particular time referred to in subsec- 
tion (2.21). 

History: Subsec. 146.1(2.22) added by 2008, c. 28, subsec. 23(5), applicable to 2008 


et seg., except that it does not apply in respect of cessations of enrolment that occur 
before 2008. 


Proposed Addition — 146.1( (2.3) 


(2.3) Social Insurance Number not. required — Notwith- 
standing paragraph (2)(g.3), an education savings plan may pro-— 


S. 146.1(5) 


vide that an individual’s — ocial Insurance. Number need not bee 
provided i in respect of 


a Soe and to the: ‘plan, if the e plan was entered ‘into 


_ Pander the Ane if ie individual was not masiged & a S6cial In- 2 
N ah before the Pee) is a emiain 


education savings plan that was entered into oe : 
ms in respect of a contribution - 


eS NO 1 a under the . 
plan provided that the designation ee: made in conjunction with a transfer of © 
property into the plan from another RESP under which the individual was a benefici- 
ary } immediately before the transfer. This exception is intended, in particular, to ac- 
* property from an RESP that was entered into before 1999, 
under which the beneficiary had always been non-resident or had ceased to be resi- 
dent in os _— been assigned a SIN, to a seis: -_ aia suc- 


CCRA Hecistorsd: Sins eee April 2 28, 2003: Sey niles, 146. 10V@ 3), 


(3) Deemed registration — Where in any year an education sav- 
ings plan cannot be accepted for registration solely because the con- 
dition set out in paragraph (2)(b) has, not been complied with, if the 
plan is subsequently registered, it shall be deemed to have been reg- 
istered on the first day of January of 


(a) the year in which all of the conditions set out in subsection 
(2) (except in paragraph (2)(b)) were complied. with, or 


(b) the year. preceding the year in which the plan was subse- 
quently registered, 


whichever is the later. 


Related Provisions: 146.1(12) — Deemed date of registration; 212(1)(r) — Non- 
residents — registered education savings plan.. 


Information Circulars: 93-3R1: Registered education savings plans. 


(4) Registration of plans without prospectus — Notwith- 
standing paragraph (2)(e), where a promoter has not filed a prospec- 
tus in respect of an education savings plan referred to in that para- 
graph, the Minister may register the plan if the promoter is not 
otherwise required by the laws of Canada or a province to file such 
a prospectus with a securities commission in Canada or a body per- 
forming a similar function in a province and the plan complies with 
the other conditions set out in subsection (2). 

History: Subsec. 146.1(4) substituted by 1994, c. 7, Sch. II (1991, c, 49), subsec. 


118(10), applicable to plans registered after February 20, 1990. Subsec. 146,1(4) for- 
merly read: 


(4) Registration of plans in existence on October 15, 1973 — Notwithstand- 
ing paragraph (2)(e), where a promoter has not filed a prospectus referred to in 
that paragraph, the Minister may register an education savings plan if the plan 
was in existence on October 15, 1973 and as of that date the other conditions set 
out in subsection (2) had been complied with. 


(4.1) Obligation to file amendment — When a registered edu- 
cation savings plan is amended, the promoter shall file the text of 
the amendment with the Minister not later than 60 days after the 
day on which the plan is amended. 

Related Provisions: 162(7) — Penalty for failure to comply. 


History: Subsec. 146.1(4.1) added by 1998, c. 19, subsec. 38(12), in force on June 18, 
1998. 


(5) Trust not taxable — No tax is payable under this Part by a 
trust on the taxable income of the trust for a taxation year if, 
throughout the period in the year during which the trust was in exis- 
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tence, the trust was governed by a registered education savings 
plan. 


Related Provisions: 18(11)(h) — No deduction for interest paid on money borrowed 
to make RESP contribution; 149(1)(u) — Exemption from tax. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 93-3R1: Registered education savings plans. 


Forms: T3GR: Group income tax and information return for RRSP, RRIF, RESP, or 
RDSP trusts (and worksheets). 


(6) Subscriber not taxable — No tax is payable by a subscriber 
on the income of a trust for a taxation year after 1971 throughout 
which the trust was governed by a registered education savings 
plan. 


Related Provisions: 146.1(5) — Trust not taxable: 204.91 — Tax payable by sub- 
scribers; 212(1)(r) — Non-residents — registered education savings plan. 


(6.1) Transfers between plans — Where property irrevocably 
held by a trust governed by a registered education savings plan (in 
this subsection referred to as the “transferor plan”) is transferred to 
a trust governed by another registered education savings plan (in 
this subsection referred to as the “‘transferee plan”), 


(a) [Repealed] 


(b) for the purposes of this paragraph, the definition “specified 
plan” in subsection (1) and paragraphs (2)(d.1), (h) and (i), the 
transferee plan is deemed to have been entered into on the day 
that is the earlier of 


(i) the day on which the transferee plan was entered into, and 


(1i) the day on which the transferor plan was entered into: 
and 


(c) notwithstanding subsections (7) and (7.1), no amount shall 
be included in computing the income of any person because of 
the transfer. 


Related Provisions: 146.1(2)(g.2), (i.2) — Restrictions on transfers between RESPs; 
204.9(5) — Transfers between RESPs. 


History: The opening words of para. 146.1(6.1)(b) amended to add “, the definition 
“specified plan” in subsection (1)” by 2005, c. 30, subsec. 10(4), applicable to 2005 et 
seq. 
The opening words of para. 146,1(6.1)(b) amended by 2004, c. 26, subsec. 21(10), in 
force December 15, 2004. The opening words formerly read: 
(b) for the purposes of this paragraph, subparagraph (2)(d.1)(vi) and paragraphs 
(2)(h) and (i), the transferee plan is deemed to have been entered into on the day 
that is the earlier of 


Para. 146.1(6.1)(a) repealed, para. (b) amended, and para. (c) added, by 1998, c. 19, 
subsecs. 38(13), (14), para. (a) applicable to transfers made after 1996, para. (b) appli- 
cable after 1997, and para. (c) applicable to transfers made after 1997. Paras. (a) and 
(b) formerly read: 


(a) for the purposes of Part X.4, 


(i) the transferee plan shall be deemed to be the same plan as, and a continu- 
ation of, the transferor plan, and 


(ii) the transfer of property shall be deemed not to be a payment made into 
the transferee plan; and 


(b) for the purposes of this paragraph and paragraphs (2)(h) and (i), the trans- 
feree plan shall be deemed to have been entered into on the earlier of 


(i) the day on which the transferee plan was entered into, and 
(ii) the day on which the transferor plan was entered into. 


Subsec. 146.1(6.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 118(11), applica- 
ble after February 20, 1990. 


Information Circulars: 93-3R1: Registered education savings plans. 


(7) Educational assistance payments — There shall be in- 
cluded in computing an individual’s income for a taxation year the 
total of all educational assistance payments paid out of registered 
education savings plans to or for the individual in the year. 
Related Provisions: 56( 1)(q) — Income inclusion from RESP; 60(x) — Deduction 
for repayment of Canada Education Savings Grant; 146.1(2.21), (2.22) — EAP can be 
made up to 6 months after ceasing to be student; 153(1)(t) — Withholding of tax at 
source; 212(1)(r) — Withholding tax on RESP payments to non-residents. 


Income Tax Act, Part I 


History: Subsec. 146.1(7) amended by 1998, c. 19; subsec. 38( 15), applicable to 1998 
et seq. Subsec. 146.1(7) formerly read: ; 
(7) Amounts to be included in beneficiary's income — There shall be in- 
cluded in computing the income for a taxation year of a taxpayer who is or was a 
beneficiary under a registered education savings plan, the amount, if any, by — 
which the total of i 
(a) educational assistance payments paid to the taxpayer or on the taxpayer’s . 
behalf in the year under the plan, and peo 
(b) amounts paid to the taxpayer or on the taxpayer’s behalf to the extent — 
that those amounts may reasonably be regarded as a distribution of property 
that had been transferred from a trust established under a registered educa- 
tion savings plan, of property substituted therefor or of income from any 
such property 
exceeds 
(c) the taxpayer’s portion of the tax-paid-income in the year under the plan. 
Regulations: 200(2)() (information return). 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 
Information Circulars: 93-3R1: Registered education savings plans. 


RESP Bulletins: | (up to $20,000 EAP accepted administratively as legitimate). 


(7.1) Other income inclusions — There shall be included in 
computing a taxpayer’s income for a taxation year 


(a) each accumulated income payment received in the year by 
the taxpayer under a registered education savings plan; and 


(b) each amount received in the year by the taxpayer in full or 
partial satisfaction of a subscriber’s interest under a registered 
education savings plan (other than any excluded amount in re- 
spect of the plan). 
Related Provisions: 146.1(7.2) — Excluded amount; 153(1)(t)— Withholding of 
tax at source. 
History: Subsec. 146.1(7.1) added by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seq. 
Regulations: 103(4), 103(6)(g), 103(8) (withholding of 20% at source); 200(2)(j) (in- 
formation return). ' 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(7.2) Excluded amount — For the purpose of paragraph (7.1)(b), 
an excluded amount in respect of a registered education savings 
plan is 


(a) any amount received under the plan; 


(b) any amount received in satisfaction of a right to a refund of 
payments under the plan; or 


(c) any amount received by a taxpayer under a decree, order or 

judgment of a competent tribunal, or under a written agreement, 

relating to a division of property between the taxpayer and the 

taxpayer’s spouse or common-law partner or former spouse or 

common-law partner in settlement of rights arising out of, or on 

the breakdown of, their marriage or common-law partnership. 
History: Para. 146.1(7.2)(c) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” 
with “spouse or common-law partner”, and by 2000, ¢. 12, Sch. 2, s. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 2001 ef seq., in 
force July 31, 2000. See also the transitional rules reproduced in. the History to 
248(1)“common-law partner”, 


Subsec. 146.1(7.2) added by 1998, c. 19, subsec. 38(15), applicable to 1998 et seg. 


(8) [Repealed] 
History: Subsec. 146.1(8) repealed by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seq. Subsec. 146.1(8) formerly read: 


(8) Definition of “beneficiary’s portion of the tax-paid-income” — For the 
purposes of subsection (7), a “beneficiary’s portion of the tax-paid-income” for a 
taxation year under a registered education savings plan means the greater of 
(a) the lesser of 
(i) one-third of the pre-1972 income reported on or before April 30, 
1972 by the trust governed by the plan to the subscriber as having been 
earned in respect of amounts paid to the plan by or on behalf of the 
subscriber, and 
(ii) the amount, if any, by which 


(A) the pre-1972 income reported on or before April 30, 1972 by 
the trust governed by the plan to the subscriber as having been 
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earned in respect of amounts paid to the plan by or on behalf of the 
subscriber 


exceeds 


(B) the total of all amounts, if any, referred to in paragraph (7)(c) in 
respect of preceding taxation years, and 


(b) the amount of the tax-paid-income actually allocated under the trust gov- 
erned by the plan to the beneficiary in the year. 


(9) [Repealed] 


History: Subsec. 146.1(9) repealed by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seg. Subsec. 146.1(9) formerly read: } 


(9) Limitation on allocation of tax-paid-income — For the purposes of para- 
graph (8)(b), no amount of the tax-paid-income shall be allocated in a particular 
taxation year if an allocation has been made in respect of the same amount in a 
previous taxation year. 


(10) [Repealed] 


History: Subsec. 146.1(10) repealed by 1998, c. 19, subsec. 38(15), applicable to 1998 
et seq. Subsec. 146.1(10) formerly read: 


(10) Allocation of tax-paid-income — For the purposes of this subsection and 
subsections (8) and (9), in any taxation year there shall be allocated by the trust 
governed by a registered education savings plan an amount of the tax-paid-in- 
come to a beneficiary that is not less than the amount determined under para- 
graph (8)(a) for the year. 


(11) Trust deemed to be inter vivos trust — For any taxation 
year during which an education savings plan is not registered, a 
trust governed by the plan shall be deemed, for the purposes of sec- 
tion 122, to be a trust referred to in subsection 122(1) established 
after June 17, 1971. 


(12) Deemed date of registration — Subject to subsection (3), 
an education savings plan that is. registered 


(a) before 1976 shall be deemed to have been registered since 
the later of 


(i) January 1, 1972, and 


(ii) the first day of January of the year in which the plan was 
created; and 


(b) after 1975 shall be deemed to have been registered on the 
first day of January in the year of registration. 


(12.1) Notice of intent to revoke registration — When a par- 
ticular day is 


(a) a day on which a registered education savings plan ceases to 
comply with the conditions of subsection (2) for the plan’s 
registration, 


(b) a day on which a registered education savings plan ceases to 
comply with any provision of the plan, 


(c) the last day of a month in respect of which tax is payable 
under Part X.4 by an individual because of contributions made, 
or deemed for the purpose of Part X.4 to have been made, by or 
on behalf of the individual into a registered education savings 
plan, 


(d) a day on which a registered education savings plan is revoca- 
ble, or 


(e) a day on which a person fails to comply with a condition or 
an obligation, imposed under the Canada Education Savings Act 
or under a program administered pursuant to an agreement en- 
tered into under section 12 of that Act, that applies with respect 
to a registered education savings plan, 


the Minister may send written notice (referred to in this subsection 
and subsection (12.2) as a “notice of intent”) to the promoter of the 
plan that the Minister proposes to revoke the registration of the plan 
as of the day specified in the notice of intent, which day shall not be 
earlier than the particular day. 

Related Provisions: 146.1(2.1) — RESP becoming revocable; 146,1(12.2) — No- 
tice of revocation; 146.1(14)(a) — Reference to Canada Education Savings Act in- 
cludes reference to earlier DHRD ‘Act; 172(3)(e.1) — Appeal to Federal Court of Ap- 
peal from giving of notice of intent; 180(1)(c.1) — Deadline for filing appeal to 
Federal Court of Appeal; 248(7) — Notice deemed ‘received on day mailed. 


S. 146.1(14) 


History: Para. 146.1(12.1)(e) amended by 2004, c. 26, subsec. 21(11), in force De- 
cember 15, 2004. The para. formerly read: 


(e) a: day on which a person fails to comply with a condition or obligation im- 
posed under Part III.1 of the Department of Human Resources Development Act 
that applies with respect to a registered education savings plan, 


Paras. 146.1(12.1)(d) and (e) added by 1999, c. 22, subsec. 62(10), applicable after 
1997. 


Subsec. 146.1(12.1) added by 1998, c. 19, subsec. 38(16), applicable after 1997. 


(12.2) Notice of revocation — When the Minister sends a notice 
of intent to revoke the registration of a registered education savings 
plan to the promoter of the plan, the Minister may, after 30 days 
after the receipt by.the promoter. of the notice, send written notice 
(referred to in this subsection and subsection (13) as a “notice of 
revocation’’) to the promoter that the registration of the plan is re- 
voked as of the day specified in the notice of revocation, which day 
shall not be earlier than the day specified in the notice of intent. 


Related Provisions: 146.1(13) — Revocation; 248(7) — Notice deemed received on 
day mailed. 


History: Subsec. 146.1(12.2) added by 1998, c. 19, subsec. 38(16), applicable after 
1997. 


(13) Revocation of registration — When the Minister sends a 
notice of revocation of the registration of a registered education 
savings plan under subsection (12.2) to the promoter of the plan, the 
registration of the plan is revoked as of the day ‘specified in the no- 
tice of revocation, unless the Federal Court of Appeal or a judge 
thereof, on application made at any time before the determination of 
an appeal under subsection 172(3), orders otherwise. 


Related Provisions: 146.1(2) — Requirements for registration; 146.1(5) — Trust 
becomes taxable after revocation; 244(5) — Proof of service’ by mail; 248(7)(a) — 
Mail deemed received on day mailed. 


History: Subsec, 146.1(13) amended by 1998, c. 19, subsec. 38(16), applicable after 
1997. Subsec. 146.1(13) formerly read: 


(13) Where at any time an education savings plan that has been accepted by the 
Minister for registration for the purposes of this Act ceases to comply with the 
requirements of this section for its registration as such, the Minister may revoke 
its registration as of any date after that time and shall give notice of the revoca- 
tion by registered mail to the subscriber and to the promoter. _ 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(13.1) RESP information — Every. trustee under a registered ed- 
ucation savings plan shall, in prescribed form and manner, file with 
the Minister information returns in respect of ‘the plan. 


Related Provisions: 146.1(15) — Information returns by promoters. 
History: Subsec. 146.1(13.1) added by 1998, c. 21, s. 74, in force June 18, 1998. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(14) Former Act — A reference 


(a) in this section,-in paragraph 60(x) or in subparagraph 
241(4)(d)(vii.1) to the Canada Education ‘Savings Act, to an 
amount paid, to the payment of an amount or to the repayment 
of an amount, or to a condition or an obligation imposed, under 
that Act includes a reference to Part III.1 of the Department of 
Human Resources Development Act, or to an amount paid, to the 
payment of an ‘amount or to the repayment of an amount, or to a 
condition or ‘an obligation imposed, as the case may be, under 
that Part as it read at the time the reference is relevant; and 


(b) in clause (2)(g.1)(ii)(B) to an amount that the, Minister desig- 
nated for the purpose of the Canada Education Savings Act ap- 
proves in writing with respect to an individual includes a refer- 
ence to an amount that the Minister of Human Resources 
Development or the Minister of State to be styled Minister of 
Human Resources and Skills Development has approved in writ- 
ing, before the day on which a Minister is designated for the 
purposes of that Act, with respect to the individual. 


History: Subsec. 146.1(14) added’ by 2004, c..26, subsec. 21(12), in force December 
15, 2004. 
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Former subsec. 146.1(14) repealed by 1998, c. 19, subsec. 38(16), applicable after 
1997. Subsec. 146.1(14) formerly read: 


(14) Rules applicable to revoked plan — Where at any time in a taxation year 
the Minister revokes the registration of an education savings plan that had previ- 
ously been accepted for registration, there shall be included in computing the 
income of the subscriber under the plan for that year the amount, if any, by 
which 


(a) the fair market value at that time of all of the property of the trust gov- 
emed by the plan 


exceeds 
(b) the amount by which 
(i) the total of all amounts each of which is 

(A) an amount paid to the plan by or on behalf of the subscriber, or 
(B) the amount of the pre-1972 income reported on or before April 
30, 1972 by the trust governed by the plan to the subscriber as hav- 
ing been earned in respect of amounts paid to the plan by or on 
behalf of the subscriber 

exceeds 


(ii) the total of all refunds of payments paid or payable under the plan to 
the subscriber. 


(15) Regulations — The Governor in Council may make regula- 
tions requiring promoters of education savings plans to file infor- 
mation returns in respect of the plans. 


Related Provisions: 146.1(13.1) — Information returns by trustees. 


History: Subsec. 146.1(15) added by 1998, c. 19, subsec. 38(17), in force on June 18, 
1998. 


Remission Orders: Overpayments of Canada Education Savings Grants Remission 
Order, P.C. 2008-1053 (remission for 1998-June 2005 to beneficiaries aged’ 16-17 
where grants paid but minimum contributions to the RESP had not been made). 


Definitions [s. 146.1]: “accumulated income payment” — 146.1(1); “adoption” — 
251(6)(c); “amount”, “annuity”, “authorized foreign bank” — 248(1); “beneficiary” — 
146.1(1); “blood relationship” — 251(6)(a); “borrowed money”, “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “common-law partner’, “common-law part- 
nership” — 248(1); “connected” — 251(6); “contribution” — 146. 1(1); “corpora- 
tion” —.248(1), Interpretation Act 35(1); “designated provincial program”, “education 
savings plan”, “educational assistance payment” — 146, I(1); “estate” — 104(1), 
248(1); “excluded amount” — 146.1(7.2); “Federal Court of Appeal” — Federal 
Courts Act s. 3; “Governor in Council” — Interpretation Act 35(1); “individual” — 
248(1); “licensed annuities provider” — 147(1), 248( 1); “listed” — 87(10); “Min- 
ister” — 248(1); “month” — Interpretation Act 35(1); “nephew”, “niece” — 252(2)(g); 


“non-resident” — 248(1); “notice of intent” — 146.1(12.1): “notice of revocation” 
146.1(12.2); “parent” — 252(2)(a); “person” — 248(1): “portion” — 146.1(8); “post- 
secondary educational institution” — 146.1(1); “post-secondary school level’ — 


146.1(1); “prescribed” — 248(1); “promoter” — 146.1(1)“education savings plan’’(b); 
“property’” — 248(1); “province” — Interpretation Act 35(1); “public primary 
caregiver” — 146.1(1); “qualified investment” — 146. 1(1); “RESP annual limit’, “re- 
fund of payments” — 146.1(1); “registered education savings plan” — 146.1(1), 
248(1); “regulation” — 248(1); “resident in Canada” — 250; “security” — Interpreta- 
tion Act 35(1); “series of loans” — 248(10); “share” — 248(1); “specified educational 
program” — 146.1(1); “specified plan” — 146.1(1); “subscriber” — 146.1(1); “substi- 
tuted property” — 248(5); “taxable income” — 2(2), 248(1); “taxation year” — 249- 
“tax-paid income” — 146.1(1); “trust” — 104(1), 108(1), 146.1(1), 248(1), (3); “writ- 
ing” — Interpretation Act 35(1); “written” — Interpretation Act 35(1)“writing”, 


Tax-free Savings Accounts 


146.2 (1) Definitions — The following definitions apply in this 
section and in Part XI.01. 


“distribution” under an arrangement of which an individual is the 
holder means a payment out of or under the arrangement in satisfac- 
tion of all or part of the holder’s interest in the arrangement, 


“holder” of an arrangement means 


(a) until the death of the individual who entered into the arrange- 
ment with the issuer, the individual; and 


(b) at and after the death of the individual, the individual’s survi- 
vor, if the survivor acquires 


(i) all of the individual’s rights as the holder of the arrange- 
ment, and 


(ii) to the extent it is not included in the rights described in 
subparagraph (i), the unconditional right to revoke any bene- 
ficiary designation made, or similar direction imposed, by the 


Income Tax Act, Part I 


individual under the arrangement or relating to property held 
in connection with the arrangement. 


~ (ii) to the extent it is not included in the sserib 
subparagraph (i), the unconditional right to revoke : 


holder of the TFSA: that is, the successor holder has to acquire, as part of the survi- 
vor’s rights as holder or in addition to those rights, the unconditional right to revok 
any beneficiary designation made by the survivor in relation to the TRSA, 3 ont 


Letter from Dept. of Finance, May 1, 2009: 


Ms. Debbie Pearl-Weinberg, General Tax Counsel, Canadian Imperial Bank of 
Commerce, Head Office — Taxation Division, Toronto, ON") 2 a 


Dear Ms. Pearl-Weinberg: 


Tam writing in response to your letter dated April 22, 2009 in which you recommend 
that the definition “holder” in subsection 146.2(1) of the Income Tax Act (Act) that 
applies in respect of Tax-Free Savings Accounts (TFSAs) be amended to accommo-__ 
date the designation, by a successor holder, of a subsequent successor holder. 


Under the current definition “holder” described above, only the survivor (defined in 
subsection 146.2(1) as the person who was, immediately before the death of the indi- 
vidual who opened the TFSA, the spouse or common-law partner of that individual) 
can be designated as a successor holder. The legislation does not contemplate the 
designation of a subsequent successor holder by the survivor in respect of : 
count. The existing structure of the legislation, however, does allow a survi 
transfer the TFSA funds to a new TESA in respect of which the survivor can desig- 
nate a successor holder. - ue 


HONE 


aes 


without departing from the policy objectives underlying TFSAs. We 1erefore 
prepared to recommend to the Minister of Finance an amendment to. f 
“holder” in order to allow a survivor who is a successor holder to designate a subse-_ 
quent successor holder. It would also be our recommendation that the proposed _ 
amendment apply to the 2009 and subsequent taxation years. hae ee 


rules in respect of successor holder designation can streamlined . 


While I cannot offer any assurance that the Minister or Parliament ‘ill agree with — 
our recommendation, I hope that this statement of our intention is helpful to you. 


Thank you for writing to us on this matter, 


Yours sincerely, : : epee 
Gerard Lalonde, Director, Tax Legislation Division, Tax Policy’ Branch © 


ey 


Related Provisions: 207.04 — Tax on holder if TESA acquires prohibited or non- 
qualified investment. 


“issuer” of an arrangement means the person described as the is- 
suer in the definition “qualifying arrangement”, 


“qualifying arrangement”, at a particular time, means an 
arrangement 


(a) that is entered into after 2008 between a person (in this defi- 
nition referred to as the “issuer”) and an individual (other than a 
trust) who is at least 18 years of age; . 


1210 


Division G — Deferred & Special Income Arrangements 


(b) that is 
(i) an arrangement in trust with an issuer that is a corporation 
licensed or otherwise authorized under the laws of Canada or 
a province to carry on in Canada the business of Orne to 
the public its services as trustee, 


(ii) an annuity contract with an issuer that is ‘a licensed annui- 
ties provider, or 


(iii) a deposit with an issuer that is 


(A) a person who is, or is eligible to become, a member of 
the. Canadian Payments Association, or 


(B) a credit union that is a shareholder or member of a 
body corporate referred to as a “central” for the purposes 
of the Canadian Payments Act; 


(c) that provides for contributions to be made under the arrange- 
ment to the issuer in consideration of, or to be used, invested or 
otherwise applied for the purpose of, the issuer making distribu- 
tions under the arrangement to the holder; 


(d) under which the issuer and the individual agree, at the time 
the arrangement is entered into, that the issuer will file with the 
Minister an election to register the arrangement as a TFSA; and 


‘(e) that, at all times throughout the period that begins at the time 
the arrangement is entered into and that ends at the particular 
time, complies with the conditions in subsection (2). 


Related Provisions: 146.2(5)— Qualifying arrangement is a 
207.01+207.07 — Tax on excess contributions and inappropriate investments. 


Forms: RC4466: TFSA information sheet; RC4477: Tax-free savings account (TFSA) 
guide for issuers. 


TFSA; 


“survivor” of an individual means another individual who is, im- 
mediately: before the individual’s death, a spouse or common-law 
partner of the individual. . 

Related Provisions: 252(3) — Extended meaning of “spouse”. 


Forms: RC240: Designation of an exempt contribution, Tax-free savings account. 


(2) Qualifying arrangement conditions — The conditions re- 
ferred to in paragraph (e) of the definition “qualifying arrangement” 
in subsection (1) are as follows: 
(a) the arrangement requires that it be maintained for the exclu- 
sive benefit of the holder (determined without regard to any 
right of a person to receive a payment out of or under the ar- 
rangement only on or after the death of the holder); 


(b) the arrangement prohibits, while there.is a holder of the ar- 
rangement, anyone that is neither the holder nor the issuer of the 
arrangement from having rights under the arrangement relating 
to the amount and timing of distributions and the investing of 
funds; 


(c) the arrangement prohibits anyone other than the holder from 
making contributions under the arrangement; 


(d) the arrangement permits distributions to be made to reduce 
the amount of tax otherwise payable by the holder under section 
207.02 or 207.03; 


(e) the arrangement provides that, at the direction of the holder, 
the issuer shall transfer all or any part of the property held in 
connection with the arrangement (or an amount equal to its 
value) to another TFSA of the holder; 


(f) if the arrangement is an arrangement in trust, it prohibits the 
trust from borrowing money or other property for the purposes 
of the arrangement; and 

(g) the arrangement complies with prescribed conditions. 


Related Provisions: 146.2(3), (4) Where TFSA can be, used as security; 
146.2(5)(c) — Arrangement ceases to be TFSA if conditions not complied with. See 
also Related Provisions under 146.2(5). 


Regulations: No prescribed conditions for 142.2(2)(g). 
Forms: RC4477: Tax-free savings account (TFSA) guide for issuers. 


(3) Paras. (2)(a), (b) and (e) not applicable — The conditions 


in paragraphs (2)(a), (b) and (e) do not apply to the extent that they 
are inconsistent with subsection (4). 


S. 146.2(6) 


(4) Using TFSA interest as security for a loan — A holder of 
a TFSA may use the holder’s interest or, for civil law, right in the 
TFSA as security for a loan or other indebtedness if 


(a) the terms and conditions of the indebtedness are terms and 
conditions that persons dealing at arm’s length with each other 
would have entered into; and 


(b) it can reasonably be concluded that none of the main pur- 
poses for that use is to enable a person (other than the holder) or 
a partnership to benefit from the exemption from tax under this 
Part of any amount in respect of the TFSA. 


Forms: RC4466: TFSA information sheet. 


(5) TFSA [tax-free savings account] — If the issuer of an ar- 
rangement that is, at the time it is entered into, a qualifying arrange- 
ment files with the Minister, before March of the calendar year fol- 
lowing the calendar year in which the arrangement was entered 
into, an election in prescribed form and manner to register the ar- 
rangement as a TFSA under the Social Insurance Number of the 
individual with whom the arrangement was entered into, the ar- 
rangement becomes a TFSA at the time the arrangement was en- 
tered into and ceases to be a TFSA at the earliest of the following 
times: 


(a) the time at which the last holder of the arrangement dies; 


(b) the time at which the arrangement ceases to be a qualifying 
arrangement; or 


(c) the earliest time at which the arrangement is not administered 

in accordance with the conditions in subsection (2). 
Related Provisions: 18(1)(u) — Investment counselling and administration fees for 
TFSA are non-deductible; 18(11) — No deduction for interest on money borrowed to 
contribute to TFSA; 56(1)(d)Gii) — Annuity from TFSA not taxable; 74.5(12)(c) — 
Attribution rules do not apply to contributions; 75(3)(a) — Reversionary trust rules do 
not apply to TFSA; 108(1)“trust’”(a) — “Trust” does not include TFSA for certain pur- 
poses; 118.1(5.3) — Designation of charity as. beneficiary of TFSA; 128.1(10)“ex- 
cluded right or interest”(a)(iii.2) — No deemed disposition on emigration of holder; 
138.1(7) — Segregated fund rules do not apply to TFSA; 146.2(8), (10), (11) — Effect 
of arrangement ceasing to be TFSA; 148(1)(b.2) — No income inclusion on disposition 
of life insurance policy; 207.02 — Tax on excess contributions; 207.03 — Tax on non- 
resident contributions; 207.04 — Tax on holder if TFSA acquires inappropriate invest- 
ment; 211(1)“registered life insurance policy’(a) — TFSA exempt from tax on life in- 
surers; 248(1)“disposition’(f)(vi) — Transfer from TFSA to TFSA is not a disposition; 
248(1)“TFSA” — Definition applies to entire Act; 248(3)(c) — TFSA set up in Quebec 
deemed to be trust. 
Forms: RC236: Application for a TFSA identification number; RC4466: TFSA infor- 
mation sheet. 


(6) Trust not taxable — No tax is payable under this Part by a 
trust that is governed by a TFSA on its taxable income for a taxa- 
tion year, except that, if at any time in the taxation year, it carries 
on one or more businesses or holds one or more properties that are 
non-qualified investments (as defined in. subsection 207.01(1)) for 
the trust, tax is payable under this Part by the trust on the amount 
that would be its taxable income for the taxation year if it had no 
incomes or losses from sources other than those businesses and 
properties, and no capital gains or capital losses other than from 
dispositions of those properties, and for that purpose, 


(a) “income” includes dividends described in section 83; 


(b) the trust’s taxable capital gain or allowable capital loss from 
the disposition of a property is equal to its capital gain or capital 
loss, as the case may be, from the disposition; and 


(c) the trust’s income shall be computed without reference to 
subsection 104(6). 


Related Provisions: 12(11)“investment contract’(d.1) — Exemption from annual 
interest accrual rules; 149(1)(u.2)—-TFSA exempt to extent provided in ‘146.2; 
207.01(1)‘‘specified. non-qualified: investment income” — Income attributable to 
amount on which Part I tax was payable by TFSA; 207.04(3) — Where investment 
both prohibited and non-qualified; 207.04(4) — Refund of tax on disposition of invest- 
ment; 207.061 — Certain amounts included in TFSA holder’s income; 253.1 — Invest- 
ment in limited partnership is not carrying on business for 146.2(4); 259(1) — Election 
for proportional holdings in trust property. 


Regulations: 223(1) (information return). 
Forms: RC4466: TFSA information sheet. 
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(7) Amount credited to a deposit — An amount that is credited 
or added to a deposit that is a TFSA as interest or other.income in 
respect of the THSA is deemed not to be received by the holder of 
the TFSA solely because of that crediting or adding. 


Related Provisions: 56(1)(d)(iii) — Annuity from TFSA not taxable; 207.061 — 
Certain amounts included in TFSA holder’s income. 


(8) Trust ceasing to be a TFSA — If an arrangement that gov- 
ers a trust ceases, at a particular time, to be a TFSA, 


(a) the trust is deemed 


(i) to have disposed, immediately before the particular time, 
of each property held by the trust for proceeds equal to the 
property’s fair market value immediately before the particu- 
lar time, and 


(ii) to have acquired, at the particular time, each such pro- 
perty at a cost equal to that fair market value; 


(b) the trust’s last taxation year that began before the particular 
time is deemed to have ended immediately before the particular 
time; and 

(c) a taxation year of the trust is deemed to begin at the particu- 
lar time. 


Related Provisions: 146.2(10), (11) — Parallel rules for annuity contract and 
deposit. 


(9) Trust ceasing to be a TFSA on death of holder — If an 
arrangement that governs a trust ceases to be a TFSA because of the 
death of the holder of the TFSA, 


(a) the arrangement is deemed, for the purposes of subsections 
(6) and (8), any regulations made under subsection (13), the.def- 
inition “trust” in subsection 108(1), paragraph 149(1)(u.2) and 
the definitions “qualified investment” and “non-qualified invest- 
ment” in subsection 207.01(1), to continue to be a TESA until, 
and to cease to be a TFSA immediately after, the exemption-end 
time, being in this subsection the earlier of 


(i) the time at which the trust ceases to exist, and 


(1i) the end of the first calendar year that begins after the 
holder dies; 


(b) there shall be included in computing a taxpayer’s income for 
a taxation year the total of all amounts each of which is an 
amount determined by the formula 


AGB 
where 


A. is the amount of a payment made out of or under the trust, in 
satisfaction of all or part of the taxpayer’s beneficial interest 
in the trust, in the taxation year, after the holder’s death and 
at or before the exemption-end time, and 


Bis an amount designated by the trust not exceeding the lesser 
of 


(i) the amount of the payment, and 


(ii) the amount by which the fair market value of all of the 
property held by the trust immediately before the holder’s 
death exceeds the total of all amounts each of which is the 
value of B in respect of any other payment made out of or 
under the trust; and 


(c) there shall be included in computing the trust’s income for its 
first taxation year, if any, that begins after the exemption-end 
time the amount determined by the formula 


AB 
where 


A is the fair market value of all of the property held by the trust 
at the exemption-end time, and 


B is the amount by which the fair market value of all of the 
property held by the trust immediately before the holder’s 
death exceeds the total of all amounts each of which is the 
value of B in paragraph (b) in respect of a payment made out 
of or under the trust. 


Income Tax Act, Part I 


Related Provisions: 12(1)(z.5) — Inclusion in income from property; 212(1)(p) — 
Non-resident withholding tax; 257 — Formula cannot calculate to less than zero. 


Regulations: 223(2) (information return). 


(10) Annuity contract ceasing to be a TFSA — If an annuity 
contract ceases, at a particular time, to be a TFSA, 
(a) the holder of the TFSA is deemed to have disposed of the 
contract immediately before the particular time for proceeds 
equal to its fair market value immediately before the particular 
time; 
(b) the contract is deemed to be a separate annuity contract is- 
sued and effected at the particular time otherwise than pursuant 
to or as a TFSA; and 
(c) each person who has an interest or, for civil law, a right in 
the separate annuity contract at the particular time is deemed to 
acquire the interest at the particular time at a cost equal to its fair 
market value at the particular time. 


(11) Deposit ceasing to be a TFSA — If a deposit ceases, at a 
particular time, to be a TFSA, 


(a) the holder of the TFSA is deemed to have disposed of the 
deposit immediately before the particular time for proceeds 
equal to its fair market value immediately before the particular 
time; and 

(b) each person who has an interest or, for civil law, a right in 
the deposit at the particular time is deemed to acquire the inter- 
est at the particular time at a cost equal to its fair market value at 
the particular time. 


(12) Arrangement is TFSA only — An arrangement that is a 
qualifying arrangement at the time it is entered into is deemed not 
to be a retirement savings plan, an education savings plan, a retire- 
ment income fund or a disability savings plan. 


(13) Regulations — The Governor in Council may make regula- 
tions requiring issuers of TFSAs to file information returns in re- 
spect of TFSAs. 


History [s. 146.2]: Para. 146.2(6)(c) added by 2010, c. 25, s. 35, applicable to 2010 et 
seq. 


Subpara. (b)(ii) of the definition “qualifying arrangement” in subsec. 146.2(1) amended 
by 2009, c. 2, subsec. 53(1), applicable to 2009 et seq. The subpara. formerly read: 


(ii) an annuity contract with an issuer that is a licensed annuities provider, other 
than a contract that is adjoined to another contract or arrangement, or 


Former subsec. 146.2(3) renumbered as 146.2(5) and amended by the said c. 2, subsec. 
53(2), applicable to 2009 et seq. Subsec. 146.2(3) formerly read: 


(3) TFSA [tax-free savings account] — If the issuer of an arrangement that is, 
at the time it is entered into, a qualifying arrangement files with the Minister, on 
or before the day that is 60 days after the end of the calendar year in which the 
arrangement was entered into, an election in prescribed form and manner to reg- 
ister the arrangement as a TFSA under the Social Insurance Number of the indi- 
vidual with whom the arrangement was entered into, the arrangement becomes a 
TFSA at the time the arrangement was entered into and ceases to be a TFSA 
immediately before the earliest of the following events: 
(a) the death of the last holder of the arrangement, 
(b) the arrangement ceasing to be a qualifying arrangement, and 
(c) the arrangement not being administered in accordance with the condi- 
tions in subsection (2). 
Former subsecs. 146.2(4), (5), (6), (7), (8) and (9) renumbered as 146.2(6), (7), (8), 
(10), (11) and (12) respectively, and subsecs. 146.2(3), (4), (9) and (13) added by the 
said c. 2, subsec. 53(2), applicable to 2009 er seq. 
S. 146.2 added under the heading “Tax-free Savings Accounts” by 2008, c. 28, s. 24, 
applicable to 2009 et seg. a se 
Former subsecs. 146.2(22), (23) repealed by 2008, c. 28, s. 24, applicable to 2009 et 
seq. They formerly read: 
(22) Contributions to R.H.O.S.P. after May 22, 1985 — There shall be in’ 
cluded in computing the income of a taxpayer for the 1985 taxation year an 
amount equal to that portion of the income of a registered home ownership sav- 
ings plan, under which the taxpayer is a beneficiary, that can reasonably be.con- ' 
sidered to have accrued to the end of 1985, to have become receivable or to have 
been received before the end of 1985, and to be attributable to amounts contrib- 
uted after May 22, 1985 to or under the plan. TAS aS 
(23) Application of subsec. 146.2(1) of R.S.C., 1952, c. 148 — The defini- 
tions in subsection 146.2(1) of the Income Tax Act, chapter 148 of the Revised. 
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Statutes of Canada, 1952, as it read in its application to the 1985 taxation, year, 
apply to subsection (22). 


Origin of former subsec. 146.2(23): R.S.C. 1985,.c..1 (Sth Rs 


Definitions [s: 146.2]: “allowable capital’ loss’ — 38(b),; 146.2(4)(b), 248(1); 
“amount”, “annuity” — 248(1); “arm’s length” — 251(1); “business” — 248(1); “cal- 
endar year” — Intérpretation Act 37(1)(a);“*Canada’— 255, Interpretation Act 35(1), 
“capital gain” — 39(1)(a), 248(1); “capital loss” — 39(1)(b), 248(1); “common-law 
partner” — 248(1); “corporation” — 248(1), Interpretation Act. 35(1);.. “credit 
union” — 137(6), 248(1); “disposition” — 248(1); “distribution” — 146.2(1); “divi- 
dend” — 248(1); “exemption-end time” — 146.2(9)(a); “Governor in Council” — In- 
terpretation Act 35(1); “holder” — 146.2(1); “individual” — 248(1), “issuer” — 
146.2(1); “licensed annuities’ provider” —147(1), 248(1); “Minister” —248(1); “per- 
son”, “prescribed”, “property” —248(1); “province” — Interpretation’ Act | 35(1); 
“qualifying arrangement” — 146.2(1); “regulation” — 248(1); “retirement | income 
fund” — 146.3(1), 248(1); “retirement savings plan” — 146(1), 248(1);'“security” — 
Interpretation Act 35(1); “shareholder” — 248(1); “spouse” — 252(3); “survivor” — 
146.2(1); “TFSA” — 146.2(5), 248(1); “taxable capital gain” — 38(a), 146.2(4)(b), 
248(1); “taxable income” — 248(1); “taxation year’ — 249; “taxpayer? — 248(1); 
“trust” — 104(1), 248(1), (3). 5 


Registered Plans Compliance Bulletins [s. 146.2]: 6 (TFSA compliance issues). 
Forms [s. 146.2]: RC4477: Tax-free savings account (TFSA) guide for issuers. 


Registered Retirement Income Funds 


146.3 (1) Definitions — In this section, 


“annuitant” under a retirement income fund at any time means 


(a) the first individual to whom the’ carrier has undertaken to 
make payments described in the definition “retirement income 
fund” out of or under the fund; where the first individual is alive 
at that time, 


(b) after the death of the first individual,.a spouse. or common- 
law partner (in this definition referred to as the “survivor”) of 
the first individual to whom the carrier'has undertaken to make 
payments described in the definition “retirement'income fund” 
out of or under the fund after the death of the first individual, 
where the survivor is alive at that time and the undertaking was 
made pursuant to an election described in that definition of the 
first individual with the consent of the legal representative of the 
first individual, and — 


50 sic. This should read “in, this definition” — ed. 
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(c) after the death of the survivor, another spouse or common- 
law partner of the survivor to whom the carrier has undertaken, 
with the consent of the legal representative of the survivor, to 
make payments described in the definition “retirement income 
fund” out of or under the fund after the death of the survivor, 
where.that other spouse or common-law partner. is alive at that 
thes 5 4, 
History: Paras. (b) and (c).of the definition,‘ sania? in. subsec..146;3(1) by 2000,.c. 
12, s. 136, applicable to 2001 et seq., in force July 31, 2000. See also the transitional 
rules reproduced in the History note to 248(1)“common-law partner”. The paras. for- 
merly read: 


(b) after the death of the first individual, a spouse (in this paragraph>9 referred to 
as the “surviving spouse”) of the first individual to whom the carrier has under- 
taken to make payments described in the definition “retirement income fund” out 
of or under the fund after the death of the first individual, where the surviving 
spouse is alive at that time and the undertaking was made pursuant to an election 
described in that definition of the first individual or with the consent of the legal 
representative of the first individual; and_ - 


(c) after the death of the surviving spouse, another spouse of the surviving 
spouse to whom the carrier has undertaken, with the consent of the legal repre- 
sentative of the surviving spouse, to make payments described in the definition 
“retirement income fund”. out of or, under the fund after the death of the surviv- 
_ ing spouse, where that other spouse is alive at that time, 


The definition “‘annuitant’” in subsec. 146.3(1) amended by 1994, c. 7, Sch. VIII (1993, 
¢. 24), subsec./84(1), applicable to deaths occurring after 1990, The definition formerly 
ion 


“annuitant” under a,retirement income fund at any Rv time means the in- 
dividual to whom the carrier has undertaken to make the payments described in 
the definition “retirement income fund” in this subsection out of or under the 
fund; 


Forms: RC4178: Death ‘of a RRIF annuitant [guide]. 


“carrier” of a retirement, income fund means 


(a)'a person licensed or otherwise authorized under the laws of 
Canada or a province to carry on in Canada’ an annuities 
business, 


(b) a corporation licensed) or otherwise authorized a the 
laws of Canada or a province to carry on in Canada the business 
of offering to the public its services as trustee, — 


(c) a corporation approved by the Governor in Council a the 
purposes of section 146 that is licensed or otherwise authorized 

~’under'the laws of Canada or a province to issue investment con- 
tracts, or 


(d) a person referred to as a aeqaciid in. section 146, 


that has agreed to make payments under a retirement income fund 
to the individual who is the annuitant under the fund; 

Registered Plans Frequently Asked Questions: RPFAQ-1 (RRSPs/RRIFS), q.3 
(change of.carrier). 


Forms: T3GR: Group income tax and information return for RRSP; RRIF; RESP, or 
RDSP trusts (and worksheets). 


“designated benefit” of an individual in respect of a registered re- 
tirement income fund means the total of 


(a) such amounts. paid out of or under the fund after the death of 
the last annuitant thereunder. to the legal representative: of ‘that 
annuitant 


(i) as would, had they been paid under the fund to the indivi- 
dual, have been refunds of premiums (in this paragraph hav- 
‘ing the meaning assigned by subsection 146(1)) if the fund 
were a registered retirement savings plan that had not ma- 
tured’ before the death, and 


(ii) as are designated jointly by the legal representative and 
the individual in prescribed form filed with the Minister, and 


(b) amounts paid out of or under the fund after the death of the 
last annuitant thereunder to the individual that would be refunds 
of premiums had the fund been a registered retirement savings 
plan that had not matured before the death; 
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Related Provisions: 146.3(6.1) — Designated _ benefit deemed received; 


146.3(6.11) — Transfer of designated benefit. 


History: The definition “designated benefit” added to subsec. 146.3(1) by 1994, c. 21, 
subsec. 71(2), applicable to deaths occurring after 1992. 


Forms: T1090: Death of a RRIF annuitant — designated benefit: 


“minimum amount” under a retirement income fund for a year 


means, for the year in which the fund was entered into, a nil | 


amount, and, for any other year, the amount determined by the 
formula 


(A xX B)+C 
where 


A_ is the total fair market value of all properties held in connection 
with the fund at the beginning of the year (other than annuity 
contracts held by a trust governed by the fund that, at the begin- 
ning of the year, are not described in paragraph (b.1) of the defi- 
nition “qualified investment’); 

B is 

(a) where the first annuitant under the fund elected in respect 
of the fund under paragraph (b) of the definition “minimum 
amount” in this subsection, as it read before 1992, or under 
subparagraph 146.3(1)(f)(i) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, to use the age 
of another individual, the prescribed factor for the year in re- 
spect of the other individual, 


(b) where paragraph (a) does not apply and the first annuitant 
under the fund so elects before any payment has been made 
under the fund by the carrier, the prescribed factor for the 
year in respect of an individual who was the spouse or com- 
mon-law partner of the first annuitant at the time of the elec- 
tion, and 


(c) in any other case, the prescribed factor for the year in 
respect of the first annuitant under the fund, and 


C is, where the fund governs a trust, the total of all amounts each 
of which is 


(a) a periodic payment under an annuity contract held by the 
trust at the beginning of the year (other than an annuity con- 
tract described at the beginning of the year in paragraph (b.1) 
of the definition “qualified investment”) that is paid to the 
trust in the year, or 


(b) if the periodic payment under such an annuity contract is 
not made to the trust because the trust disposed of the right to 
that payment in the year, a reasonable estimate of that pay- 
ment on the assumption that the annuity contract had been 
held throughout the year and no rights under the contract 
were disposed of in the year; 


Related Provisions: 60.021 — Recontribution of overwithdrawn amount for 2008; 
146.3(1)“retirement income fund’ — Requirement to withdraw minimum amount an- 
nually; 146.3(1.1) — Minimum amount for 2008; 146.3(2)(e.1), (e.2) — Requirement 
for carrier to retain enough property to pay out minimum amount; 146.3(5.1) — 
Amount included in income; Reg. 100(1)“remuneration”(j.1), 103(6)(d.1) — Withhold- 
ing tax on payments; Income Tax Conventions Interpretation Act 5“periodic pension 
payment”(c) — Withdrawal of more than twice the minimum amount per year is not 
“periodic”. 


History: The opening words of the definition “minimum amount” in subsec. 146.3(1) 
amended by 2007, c. 29, subsec. 19(2), applicable after 2006, except that 


(a) in applying the amendment in 2007 (other than for the purposes of subsec. 
146.3(5.1), regulations made under subsec. 153(1) and the definition “periodic 
pension payment” in s. 5 of the Income Tax Conventions Interpretation Act), the 
opening words shall be read as follows: 


“minimum amount” under a retirement income fund for a year means, for 
the year in which the fund was entered into (and for 2007, if the individual 
who was the annuitant under the fund on January 1, 2007 attained 69 or 70 
years of age in 2006), a nil amount, and, for any other year, the amount 
determined by the formula i 


(b) in applying the amendment in 2008 (other than for the purposes of subsec. 
146.3(5.1), regulations made under subsec. 153(1) and the definition “periodic 
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pension payment” in s. 5 of the Income Tax Conventions Interpretation Act), the 
opening words shall be read as follows: u 
“minimum amount” under a retirement income fund for a year means, for — 
the year in which the fund was entered into (and for 2008, if the individual 
who was the annuitant under the fund on January 1, 2008 attained 70 years 
of age in 2007), a nil amount, and, for any other year, the, amount deter- 
mined by the formula 
The opening words formerly read: 
“Tainimum amount” under a retirement income fund for a year is the amount 
determined by the formula 
The definition “minimum amount” in subsec. 146.3(1) amended by 2000, c. 12, Sch. 2, 
s. 1, to replace. “spouse” with “spouse or common-law partner”, applicable to 2001 et 
Seq., in force July 31, 2000. See also the transitional rules reproduced in the History, to 
248(1)‘common-law partner”. : 
The definition “minimum amount” in subsec. 146.3(1) amended by 1998, c. 19, subsec. 
171(1), applicable 
(a) to 1998 et seg. with respect to 
(i) retirement income funds entered into after February 1986, and 


(ii) retirement income funds entered into before March 1986 and revised or 
amended after February 1986 and before 1998; 


(b) to the year in which a retirement income fund is first revised or amended after 
1997 and to subsequent years, if the fund was entered into before March 1986 and 
was not revised or amended after February 1986 and before 1998; and 


(c) with respect to a retirement income fund that governs a trust that, after July 
1997, holds a contract for an annuity, to all years that begin after the first day 


(i) that is after July 1997, and 
(ii) on which the trust holds such a contract. 
The definition formerly read: 


“minimum amount” under a retirement income fund for the year in which the 
fund is entered into is nil and for each subsequent year is the product obtained 
when the fair market value of the property held in connection with the fund at 
the beginning of that subsequent year is multiplied by 


(a) where the first annuitant under the fund elected in respect of the fund 
under paragraph (b), as it read before 1992, or under subparagraph 
146.3(1)(f)(i) of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as it read before 1986, to use the age of another individual, 
the prescribed amount for that subsequent. year in respect of the other 
individual, 

(b) where paragraph (a) does not apply and the first annuitant under the fund 
so elects before any payment has been made under the fund by the carrier, 
the prescribed amount for that subsequent year in respect of an individual 
who was the spouse of the first annuitant at the time of the election, or 


(c) in any other case, the prescribed amount for that subsequent year in re- 
spect of the first annuitant under the fund; 


The definition “minimum amount” in subsec. 146.3(1) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 84(2), applicable 


(a) to 1992 et seq. with respect to retirement income funds 
(i) entered into after February 1986, and 


(ii) entered into before March 1986 and revised or amended after February 
1986 and before 1992; and 


(b) to the taxation year in which a retirement income fund is first revised or 

amended after February 1986 and to subsequent taxation years, where the fund was 

entered into before March 1986 and was not revised or amended after February 

1986 and before 1992. 
However, the amended definition does not apply, for the purposes of subsec. 
146.3(5.1), prescribed rules made for the purpose of subsection 153(1) of the Act, and 
section 5 of the Income Tax Conventions Interpretation Act, to payments made before 
1993. The definition formerly read: 

“minimum amount” under a retirement income fund 

(a) for the year in which the fund was entered into is nil and 


(b) for each subsequent year, the amount determined by the formula 


A 


90-B 
where 


A is the fair market value of the property held in connection with the fund 
at the beginning of the year, and 
B is 
(i) the number that is, or would be, the age in whole years of the 
annuitant at the beginning of the year, or 
(ii) where the annuitant so elects before any payment has been made 


by the carrier of the fund, the number that is or would be the age in 
whole years of the annuitant’s spouse at the beginning of the year; 
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Regulations: 7308 (prescribed factor). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: 78-18R6: Registered retirement income funds. 


“property held” in connection with a retirement income fund 
means property held by the carrier of the fund, whether held by the 
carrier as trustee or beneficial owner thereof, the value of which, or 
the income or Joss from which, is relevant in,.determining the 
amount for a year payable to the annuitant under the fund; 


“qualified investment’ for a trust governed by a registered retire- 
ment income fund means et 


(a) an investment that would be described by any of paragraphs 
(a) to (d), (f) and (g) of the definition “qualified investment” in 
section 204 if the reference in that definition to “a trust governed 
by a deferred profit sharing plan or revoked plan” were read as a 
reference to ‘“‘a trust governed by a registered retirement income 
fund” and if that definition were read without reference to the 
words “with the exception of excluded property in relation to the 
trust’’, 


(b) [Repealed] 


(b.1) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under, the contract, and 


(ii) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
and administration charges were ignored, approximate the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract, 


(b.2) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) annual or more frequent periodic payments are or may be 
made under the contract to the holder of the contract, 


(ii) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, 


(iii) neither the time nor the amount of any payment under 
the contract may vary because of the length of any life, other 
than 


(A) if the annuitant under the fund (in this paragraph re- 
ferred to as the “RRIF annuitant”) has made the election 
referred to in the definition “retirement income fund” in 
respect of the fund and a spouse or common-law partner, 
the life of the RRIF annuitant or the life of the spouse or 
common-law partner, and 


(B) in any other case, the life of the RRIF annuitant, 


(iv) the day on which the periodic payments began or are to 

begin (in this paragraph referred to as the “start date’’) is not 

later than the end of the year following the year in which the 

contract was acquired by the trust, 

(v) either 
(A) the periodic payments are payable for the life of the 
RRIF annuitant or the joint lives of the RRIF annuitant 
and the RRIF annuitant’s spouse or common-law partner 
and either there is no guaranteed period under the contract 
or there is a guaranteed period that begins at the start date 
and does not exceed a term equal to 90 years minus the 
lesser of 


(I) the age in whole years at the start date of the RRIF 
annuitant (determined on the assumption that the 
RRIF annuitant is alive at the start date), and 


(II) the age in whole years at the start date of a spouse 
or common-law partner of the RRIF annuitant (deter- 
mined on the assumption that a spouse or common- 
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law partner of the RRIF annuitant at the time the con- 
tract was acquired is a spouse or common-law partner 
of the RRIF annuitant at the start date), or 


_(B) the periodic payments are payable for a term equal to 


(1) 90 years minus the age described in subclause 
(A)(D), or 


(II) 90 years minus the age described. in subclause 
(A)CD, and 


(vi) the periodic payments 
(A) are equal, or 


(B) are not equal solely because of one or more adjust- 
ments that would, if the contract were an annuity under a 
retirement savings plan, be in, accordance with subpara- 
graphs 146(3)(b)(iii) to (v) or that arise because of a uni- 
form reduction in the entitlement to the periodic payments 
as a consequence of a partial surrender of rights to the 
periodic payments, and 


(c) such other investments as may be prescribed by regulations 
of the Governor in Council made on the recommendation of the 
Minister of Finance; 


Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed listed; 132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share 
ceases to be qualified investment due to mutual fund reorganization; 146.3(7) — Tax 
on acquisition of non-qualified investment; 146.3(9) — Tax on income from non-quali- 
fied investment; 207.04 — Tax payable by annuitant if RRIF acquires non-qualified 
investment. 


History: Para. (a) of the definition “qualified investment” in subsec. 146.3(1) amended 
and para. (b) repealed by 2007, c. 29, subsec. 19(3), applicable in determining whether 
a property is, at any time after March 18, 2007, a qualified investment. Paras. (a) and 
(b) formerly read: 


(a) an investment that would be described in any of paragraphs (a), (b), (d) and 
(f) to (h) of the definition “qualified investment” in section 204 if the references 
in that definition to “a trust governed by a deferred profit sharing plan or revoked 
plan” were read as references to “a trust governed by a registered retirement 
income fund”, 


(b) a bond, debenture, note or similar obligation 


(i) issued by a corporation the shares of which are listed on a prescribed 

stock exchange in Canada, or 

(ii) issued by an authorized foreign bank and payable at a branch in Canada 

of the bank, 
Para. (b) of the definition “qualified investment” in subsec. 146.3(1) amended by 2001, 
c. 17, s: 141, applicable after June 27,:1999. The para. formerly read: 

(b) a bond, debenture, note or similar obligation of a corporation the shares of 
which are listed on a prescribed stock exchange in Canada, 

The definition “qualified investment” in subsec. 146.3(1) amended by 2000, c. 12, Sch. 
2, s: 1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31,2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’. 
Paras. (b.1) and (b.2) added to the definition “qualified investment” in subsec. 146.3(1) 
by 1998, c. 19, subsec. 171(2), applicable after 1996. 
Regulations: 221 (information return by issuer of qualified investment), 4900 (pre- 
scribed investments). 
Remission Orders: Lionaird Capital Corporation. Notes Remission Order, P.C. 
1999-737 (tax under 146.3(7) waived because taxpayers thought they were qualified 
investments). 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 
Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 
Forms: T3F: Investments prescribed to be qualified information return. 


“registered retirement income fund” means a retirement income 
fund. accepted by. the Minister for registration for the purposes of 
this Act and registered under the Social Insurance Number of the 
first annuitant under the fund; 

Related Provisions: 18(1)(u) — Investment counselling fees for RRSP are) non- 
deductible; 75(3)(a)—— Reversionary trust. rules do not apply to. RRIF; 
108(1)“trust’(a) — “Trust” does not include a RRIF for certain purposes; 
128.1(10)‘excluded right or interest’’(a)(ii) — No deemed disposition of RRIF on emi- 
gration; 207.01(1)‘advantage”, 207.05 — Tax on advantage received from RRIF; 
207.04 — Tax on annuitant if RRIF acquires non-qualified or prohibited investment; 
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248(1)“disposition”’(g) — Transfer between RRSPs/RRIFs not a disposition; 
248(1)“registered retirement income fund” — Definition applies to entire Act. 
Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived); IT-528: 
Transfers of funds between registered plans. 


Forms: T2033: Direct transfer under subsec. 146.3(14.1) or para. 146(16)(a) or 
146.3(2)(e). 


“retirement income fund” means an arrangement between a car- 
rier and an annuitant under which, in consideration for the transfer 
to the carrier of property, the carrier undertakes to pay amounts to 
the annuitant (and, where the annuitant so elects, to the annuitant’s 
spouse or common-law partner after the annuitant’s death), the total 
of which is, in each year in which the minimum amount under the 
arrangement for the year is greater than nil, not less than the mini- 
mum amount under the arrangement for that year, but the amount of 
any such payment does not exceed the value of the property held in 
connection with the arrangement immediately before the time of the 
payment. 

Related Provisions: 146.2(12) — TFSA deemed not to be RIF: 146.3(1)“minimum 
amount” — determination of minimum amount to be paid out; 248(1)“retirement in- 
come fund” — Definition applies to entire Act. 


History: The definition “retirement income fund” in subsec. 146.3(1) amended by 
2007, c. 29, subsec. 19(1), applicable after 2006. It formerly read: 


“retirement income fund” means an arrangement between a carrier and an annui- 
tant under which, in consideration for the transfer to the carrier of property, the 
carrier undertakes to pay to the annuitant and, where the annuitant so elects, to 
the annuitant’s spouse or common-law partner after the annuitant’s death, in 
each year that begins not later than the first calendar year after the year in which 
the arrangement was entered into one or more amounts the total of which is not 
less than the minimum amount under the arrangement for the year, but the 
amount of any such payment shall not exceed the value of the property held in 
connection with the arrangement immediately before the time of the payment. 


The definition “retirement income fund” in subsec. 146.3(1) amended by 2000, c. 12, 
Sch, 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”, 


The definition “retirement income fund” in subsec. 146.3(1) substituted by 1994, ¢, 21, 
subsec. 71(1), applicable 


(a) to 1992 et seq. with respect to 
(i) retirement income funds entered into after February 1986, and 


(ii) retirement income funds entered into before March 1986 and revised or 
amended after February 1986 and before 1992: and 


(b) where a retirement income fund was entered into before March 1986 and was 
not revised or amended after February 1986 and before 1992, to the taxation year 
in which the fund is first revised or amended after February 1986 and to subse- 
quent taxation years. 

That definition formerly read: 
“retirement income fund” means an arrangement between a carrier and an annui- 
tant under which, in consideration for the transfer to the carrier of property (in- 
cluding money), the carrier undertakes to pay to the annuitant and, where the 
annuitant so elects, to the annuitant’s spouse after the annuitant’s death, 


(a) in each year, commencing not later than the first calendar year after the 
year in which the arrangement is entered into, one or more amounts the total 
of which is not less than the minimum amount under the arrangement for a 
year, but the amount of any such payment shall not exceed the value of the 
property held in connection with the arrangement immediately before the 
time of the payment, and 


(b) at the end of the year in which the last payment under the arrangement is, 
in accordance with the terms and conditions of the arrangement, required to 
be made, an amount equal to the value of the property, if any, held in con- 
nection with the arrangement at that time. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 
Information Circulars: 78-18R6: Registered retirement income funds. 


(1.1) Adjusted minimum amount for 2008 — The minimum 
amount under a retirement income fund for 2008 is 75 per cent of 
the amount that would, in the absence of this subsection, be the 
minimum amount under the fund for the year. 

Related Provisions: 60.021 — Recontribution of overwithdrawn amount for 2008; 
146.3(1.2) — Exceptions; Reg. 8506(7)(b) — Parallel rule for registered pension plan. 
History: Subsec. 146.3(1.1) added by 2009, c. 2, subsec. 54(1), in force on March 12, 
2009. 


Former subsec. 146,.3(1.1) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
84(3), applicable after 1992 [see now subsec, 252(4)]; and, in applying the subsec. in 
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1991 and 1992, the reference therein to “minimum amount” shall be read as ““‘annui- 
tant”, “minimum amount’”’. Subsec. (1.1) formerly read: ' 
(1.1) Definition of “spouse” — For the purposes of the definitions “minimum _ 
amount” and “retirement income fund” in subsection (1) paragraph (2)(d), sub-— 
paragraph (2)(f)(iv), subsection (6) and paragraph (14)(b), “spouse” has the” 
meaning assigned by subsection 146(1.1). 


(1.2) Exceptions — Subsection (1.1) does not apply to a retire- 
ment income fund he 
(a) for the purposes of subsections (5.1) and 153(1) and the defi- 
nition “periodic pension payment” in section 5 of the Income 
Tax Conventions Interpretation Act; nor. 
(b) if the individual who was the annuitant under the fund on 
January 1, 2008 attained 70 years of age in 2007. 


History: Subsec. 146.3(1.2) added by 2009, c. 2, subsec. 54(1), in force on March 12, 
2009, 


(2) Acceptance of fund for registration — The Minister shall 
not accept for registration for the purposes of this Act any retire- 
ment income fund of an individual unless, in the Minister’s opinion, 
the following conditions are complied with: 


(a) the fund provides that the carrier shall make only those pay- 
ments described in any of paragraphs (d) and (e), the definition 
“retirement income fund” in subsection (1), and subsections (14) 
and (14.1); 

(b) the fund provides that payments thereunder may not be as- 
signed in whole or in part; 

(c) where the carrier is a person referred to as a depository in 
section 146, the fund provides that 


ment — 146.3(2)(c) opening 
(c) if the carrier is a person referred to as a depo 


Application: The July 16, 2010 draft legislation (Part. 1 — technical s 
pening words of para. 146.3(2)(c) to read as abovs app 


ble after 2001: : Pst G ; 
Technical Notes (July 2010): Subsection 146.3(2) outlines the conditions that 
must be sat d in order for a retirement income fund to be registered as'a RRIF, 


Paragraph 146. 2)(c) refers to a carrier who “is a person referred to asa depository 
in section 146”. This paragraph is amended to replace the word “depository” with the — 


Ce Tae 1 as 


word “depositary”, which is the term used in section 146. 


(i) the carrier has no right of offset as regards the property 
held in connection with the fund in respect of any debt or 
obligation owing to the carrier, and 


(ii) the property held in connection with the fund cannot be 
pledged, assigned or in any way alienated as security for a 
loan or for any purpose other than that of the making by the 
carrier to the annuitant those payments described in para- 
graph (a); 
(d) the fund provides that, except where the annuitant’s spouse 
or common-law partner becomes the annuitant under the fund, 
the carrier shall, as a consequence of the death of the annuitant, 
distribute the property held in connection with the fund at the 
time of the annuitant’s death or an amount equal to the value of 
such property at that time; 


(e) the fund provides that, at the direction of the annuitant, the 
carrier shall transfer all or part of the property held in connec- 
tion with the fund, or an amount equal to its value at the time of 
the direction (other than property required to be retained in ac- 
cordance with the provision described in paragraph (e.1) or 
(e.2)), together with all information necessary for the continu- 
ance of the fund, to a person who has agreed to bea carrier of 
another registered retirement income fund of the annuitant: 


(e.1) where the fund does not govern a trust or the fund governs 
a trust created before 1998 that does not hold an annuity contract 
as a qualified investment for the trust, the fund provides that if 
an annuitant, at any time, directs that the carrier transfer all or 
part of the property held in connection with the fund, or an 
amount equal to its value at that time, to a person who has 
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agreed to be a carrier of another registered retirement income 

fund of the annuitant or to.a registered pension plan in accor- 

dance with subsection (14.1), the transferor shall retain, an 
amount equal to the lesser of 


(i) the, fair market value of such portion of the property as 
would, if the fair market value thereof does not decline after 
the transfer, be sufficient to ensure that the minimum amount 
under the fund for the year in which the transfer is made may 
be paid to the annuitant in the year, and 

(ii) the fair market value of all the property; 

~(e.2) where paragraph (e.1) does not apply, the fund provides 
that if an annuitant, at any time, directs that the carrier transfer 
all or part of the property held in connection with the fund, or an 
amount equal to its value at that time, to a person who has 
agreed to be a carrier of another registered retirement income 
fund of the annuitant or to a registered pension plan in accor- 
- dance with subsection (14.1), the transferor shall retain PROPER 
in the fund sufficient to ensure that the total of 


(i) all amounts each of which is the fair market value, imme- 
diately after the transfer, of a Property Lest in connection 
with the fund that is 


(A) property other than an annuity contract, or 


(B), an annuity contract described, immediately after the 
transfer, in paragraph (b.1) of the definition “qualified in- 
vestment” in subsection (1), and 


(ii) all amounts each of which is a reasonable estimate, as of 
the time of the transfer, of the amount of an annual or more 
frequent periodic payment under an annuity contract (other 
than an annuity contract described in clause (i)(B)) that the 
trust may receive after the transfer and in the year of the 
transfer 


is not less than the’ amount, if any, by which the: minimum 
amount under the fund for that year exceeds the total of all 
amounts received out of or under the fund before the transfer 
that are included in computing the income of the annuitant under 
' the fund for that year; 


(f) the fund provides that the carrier shall not accept property as 
consideration thereunder other than property transferred from 


(i) a registered retirement savings plan under which the indi- 
vidual is the annuitant, 


(ii) another registered retirement income fund under which 
the individual is the annuitant, 


(iii) the individual to the extent only that the amount of the 
‘consideration was an amount described in subparagraph 
60(1)(v), 

(iv) a registered retirement income fund or registered retire- 
ment savings plan of the individual’s spouse or common-law 
partner or former spouse or common-law partner under a de- 
cree, order or judgment of a competent tribunal, or under a 
written separation agreement, relating to a division of pro- 
perty between the individual and the individual’s spouse or 
common-law partner or former spouse or common-law part- 
ner in settlement of rights arising out of, or on the breakdown 
of, their marriage or common-law partnership, 

(v) a registered pension plan of which the individual is a 


member (within the meaning assigned by subsection 
147.1(1)), 


(vi) a registered pension plan in accordance with subsection 
147.3(5) or (7), or 

(vii) a specified pension plan in circumstances to.which sub- 
section phd applies; ie 


S. 146.3(2) 


aL 


sec. 11(1), bit 
of the coming into force 


Paragrap 46. 30,00 i is eee to add new subparagraph (viii), whic! He pooled 
nsion pl s to the list of teil ehicles from which a RRIF may 


(g). [Repealed] 


(h) the fund in all other respects complies with regulations of the 
Governor in Council made on the recommendation of the Min- 
ister of Finance. 


Related Provisions: 139.1(13) — Para. 146(2)(c.4) inapplicable to conversion bene- 
fit on demutualization’ of ‘insurer; 146.3(11) — Change’ in fund’ after’ registration; 
146.3(14)-(14.2) — Transfers; --:172(3) — Appeal’ “from refusal to “register; 
207.01(1)‘advantage”, 207.05 — Tax on advantage received from RRIF; 207.04 — 
Tax on annuitant if RRIF acquires non-qualified.or prohibited investment; 248(1)“dis- 
position” (g) — Transfer with; same annuitant not a disposition; 248(3)(c) — RRIF ‘set 
up in Quebec deemed to be trust; 248(8)— Meaning of “consequence” of death; 
252(3) — Extended meaning of “spouse” and “former spouse”. 


History: Subpara. 146.3(2)(£)(vii) amended. by.2011, c,24, subsec. 49(1), to substitute 
“specified pension plan” for “provincial pension plan’, applicable. for taxation years 


| that begin after 2009. 


Para. 146.3(2)(g) repealediby the said c. 24, subsec..49(2), devinedii in force on March 
23, 2011. It formerly read: f 


(g) the fund requires that:no benefit or loan, other than 


(i) a benefit the amount of which is required to be included in computing the 
annuitant’s income, 


(ii) an amount referred to in paragraph GO)@) or (b), or 


(iii) the benefit derived from the provision of administrative or investment 
services in respect of the fund, 


that is conditional in any’ way on the existence of the fund may be extended to 
the annuitant or to a person with whom the annuitant.was. not dealing, at-arm’s. 4 
length; and 


Para. 146.3(2)(a) and the opening words of para. 146.3(2)(e.1) and (e.2), amended. by 
2003, c. 15, subsecs. 83(1)-(3), applicable after 2003. Those, provisions, formerly read: 


(a) the fund provides that the carrier shall make only those payments described 
in any of paragraphs (d) and (e), the definition “retirement income fund” in, sub- 
section '(1)-and paragraph (14)(b); ; 


(e.1) where the fund does not govern a trust or the fund governs a trust created 
before 1998 that does not hold an annuity contract as a qualified investment for 
the trust, the fund provides that if an annuitant, at any time, directs that the car- 
rier transfer all or part of the property held in‘connection with the fund, or an 
amount equal to its value at that time, to a person who has agreed tobe avcarrier 
of another registered retirement income fund of the annuitant, the transferor shall 
retain an amount equal to the lesser of 


(e.2) where paragraph (e.1) does not apply, the fund provides that if an annuitant, 
at any time, directs that the carrier transfer all or part of the property held in 
connection’ with the fund, or an amount equal to its value at that time, to a person 
who has agreed to be a carrier of another registered retirement income fund of 
the annuitant, the transferor shall retain property in the fund sufficient to ensure 
that the total of 


Subsec, 146.3(2) amended by 2000, c. 12, Sch. 2, ss. 1 and 2, to replace “spouse” with 
“spouse or common-law partner”, and by 2000, c. 12,'Sch. 2, s. 9, to replace “mar- 
riage” with “marriage or common-law partnership”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the Fistor ga to 248(1)“*com- 
mon-law partner”. 
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Para. 146.3(2)(a) amended by 1998, c. 19, subsec. 171(3), applicable to taxation years 
that end after November 1991. Para. 146.3(2)(a) formerly read: 


(a) the fund provides that the carrier shall make only those payments described 
in paragraphs (d) and (e), the definition “retirement income ({fund]” in subsection 
(1) and paragraph (14)(b); 
Para. 146.3(2)(e) and the opening words of para. (e.1) amended, para. 146,3(2)(e.2) 
added, by the said c. 19, subsecs. 171(4)-(6), applicable to retirement income funds 
entered into after July 13, 1990 and, in the application of para. (e) to retirement income 
funds entered into before July 14, 1990, the para. shall be read without reference to the 
words “in prescribed form and manner”. Para. 146.3(2)(e) and the opening words of 
para. (e.1) formerly read: ; 
(e) the fund provides that, at the direction of the annuitant, the carrier shall, in 
prescribed form and manner, transfer all or part of the property held in connec- 
tion with the fund, or an amount equal to its value at the time of such direction 
(other than property required to be retained in accordance with the provision de- 
scribed in paragraph (e.1)), together with all information necessary for the con- 
tinuance of the fund, to any person who has agreed to be a carrier of another 
registered retirement income fund of the annuitant; 


(e.1) the fund provides that where an annuitant, at any time, directs that the car- 
rier transfer all or part of the property held in connection with the fund, or an 
amount equal to its value at that time, to any person who has agreed to be a 
carrier of another registered retirement income fund, as described in paragraph 
(e), the carrier shall retain an amount equal to the lesser of 


Subpara. 146.3(2)(f)(vii) added by 1994, c. 21, subsec. 71(3), applicable after 1991, 


Para. 146.3(2)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 84(4), appli- 
cable after 1990, Para. (d) formerly read: 


(d) the fund provides that, except where the annuitant’s spouse becomes the an- 
nuitant under the fund pursuant to the terms of the fund or the provisions of the 
will of the deceased annuitant, the carrier shall, as a consequence of the death of 
the annuitant, distribute the property held in connection with the fund at the time 
of death or an amount equal to the value of the property at that time; 


Subpara. 146.3(2)(f)(iv) amended applicable after 1992, ‘and subparas. (f)(v) and (vi) 

added applicable after August 29, 1990, by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 

84(5) and (6). Subpara. (f)(iv) formerly read: 
(iv) a registered retirement income fund or registered retirement savings plan of 
the individual’s spouse or former spouse pursuant to a decree, order or judgment 
of a competent tribunal or a written separation agreement, relating to a division 
of property between the individual and the individual’s spouse or former spouse 
in settlement of rights arising out of their marriage or other conjugal relationship, 
on or after the breakdown of their marriage or other relationship; 


Para. 146.3(2)(e) amended to add “(other than property required to be retained in accor- 
dance with the provision described in paragraph (e.1))”, and para. (e.1) added, by 1994, 
c. 7, Sch. IT (1991, c. 49), s. 119, applicable to RIFs entered into after July 13, 1990. 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans. 

Information Circulars: 78-18R6: Registered retirement income funds. 
Registered Plans Compliance Bulletins; 1, 2, 3 (how to contact us). 


Registered Plans Frequently Asked Questions: RPFAQ-1 (RRSPs/RRIFs), q. 3 
(change of carrier); g. 4 (common-law partner); q. 6 (foreign content rule for RRSPs). 


Forms: T550: Application for registration of RSPs, ESPs or RIFs under s. 146, 146.1 
and 146.3 of the ITA; T2033: Direct transfer under subsec. 146.3(14.1) or para. 
146(16)(a) or 146,3(2)(e). 


(3) No tax while trust governed by fund — Except as pro- 
vided in subsection (9), no tax is payable under this Part by a trust 
on the taxable income of the trust for a taxation year if, throughout 
the period in the year during which the trust was in existence, the 
trust was governed by a registered retirement income fund of an 
individual, except that if the trust has 


(a) borrowed money in the year or has borrowed money that it 
has not repaid before the commencement of the year, 


(b) received a gift of property (other than a transfer from a regis- 
tered retirement savings plan under which the individual is the 
annuitant (within the meaning of subsection 146(1)) or a transfer 
from a registered retirement income fund under which the indi- 
vidual is the annuitant) 


(i) in the year, or 


(ii) in a preceding year and has not divested itself of the pro- 
perty or any property substituted therefor before the com- 
mencement of the year, or 


(c) carried on any business or businesses in the year, 
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tax is payable under this Part by the trust, 


(d) where paragraph (a) or (b) applies, on its taxable income for 
the year, and : 


(e) where neither paragraph (a) nor (b) applies and where para- 
_graph (c) applies, on the amount, if any, by which 


(i) the amount that its taxable income for the year would be if 
it had no incomes or losses from sources other than from the 
business or businesses, as the case may be, 


exceeds 


(ii) such portion of the amount determined under subpara- 
graph (i) in respect of the trust for the year as can reasonably 
be considered to be income from, or from the disposition of, 
qualified investments for the trust. 
Related Provisions: 138.1(7)— Segregated fund rules do not apply to RRIF; 
146.3(3.1) — Exception; 146.3(9) — Tax on income from non-qualified investments; 
146.3(15) — Amount earned on RRIF deposit account not taxable to annuitant; 
149(1)(x) — RRIF exempt from tax; 207.01(1)“advantage”, 207.05 — Tax on advan- 
tage received from RRIF; 207.04 — Tax on annuitant if RRIF acquires non-qualified 
or prohibited investment; 248(5) — Substituted property; Canada-US. Tax Treaty: Art. 
XVIII:5 — Deferral of income accruing in retirement plan. 


History: Para. 146.3(3)(e) substituted by 1994, c. 21, subsec. 71(4), applicable to 1993 
et seq. That para. formerly read: 
(e) where neither paragraph (a) nor (b) applies and where paragraph (c) applies, 
on the amount that its taxable income for the year would be if it had no incomes 
or losses from sources other than from the business or businesses, as the case 
may be. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 78-18R6: Registered retirement income funds. 


(3.1) Exception — Notwithstanding subsection (3), if the last an- 
nuitant under a registered retirement income fund has died, tax is 
payable under this Part by the trust governed by the fund on its tax- 
able income for each year after the year following the year in which 
the last annuitant under the fund died. 

Related Provisions: 104(6)(a.2) — Deduction for amounts paid out to beneficiaries. 
History: Subsec. 146.3(3.1) substituted by 1994, c. 21, subsec, 71(5), applicable to 
1993 et seq. That subsec. formerly read: 


(3.1) Notwithstanding subsection (3), if the last annuitant under a registered re- 
tirement income fund has died, tax is payable under this Part by the trust goy- 
erned by the fund on its taxable income for each year after the year of the annui- 
tant’s death. 


(4) Disposition or acquisition of property by trust — Where 
at any time in a taxation year a trust governed by a registered retire- 
ment income fund 


(a) disposes of property for a consideration less than the fair 
market value of the property at the time of the disposition, or for 
no consideration, or 


(b) acquires property for a consideration greater than. the fair 
market value of the property at the time of the acquisition, 


2 times the difference between that fair market value and the con- 
sideration, if any, shall be included in computing the income for the 
taxation year of the taxpayer who is the annuitant under the fund at 
that time. 


Related Provisions: 146(9) — Parallel rule for RRSP; 212(1)(q), 214(3)(i) — Non- 
resident withholding tax. 


Regulations: 215(3) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. (Cen 
Information Circulars: 78-18R6: Registered retirement income funds. 


Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP Stripping). 


(5) Benefits taxable — There shall be included in computing the 
income of a taxpayer for a taxation year all amounts received by the 
taxpayer in the year out of or under a registered retirement income 
fund other than the portion thereof that can reasonably be regarded 
as 


(a) part of the amount included in computing the income of an- 
other taxpayer by virtue of subsections (6) and (6.2); 
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(b) an amount received in respect of the income of the trust 
under the fund for a taxation year for which the trust was not 
exempt from tax by virtue of subsection (3.1); 


(c) an amount that relates to interest, or to another amount in- 
cluded in computing income otherwise than because of this sec- 
tion, and that would, if the fund were a registered retirement 
savings plan, be a tax-paid amount (within the meaning assigned 
by paragraph (b) of the definition “tax-paid amount” in subsec- 
tion 146(1)); or 


(d) an amount in respect of which the annuitant pays a tax under 
_ Part XI.01, unless the tax is waived, cancelled or refunded. 
Related Provisions: 56(1)(t) — Income from RRIF; 60(1) — Transfer of refund of 
premium under RRSP; 139.1(12) — Conversion benefit on demutualization of insur- 
ance corporation not taxable; 146(1)“benefit” — Parallel rule for RRSPs; 146.3(1)“re- 
tirement income fund” — Requirement to withdraw minimum amount annually; 
146.3(6.3), (6.4) — Deduction to deceased for post-death RRIF losses; 146.3(15) — 
Amount earned in RRIF deposit account not taxable; 147.3(13.1) — Withdrawal of ex- 
cessive transfers to RRSPs and RRIFs; 153(1)(1) — Withholding of tax on RRIF pay- 
ments; 160.2(2) — Joint and several liability where non-annuitant receives amount 
from RRIF; 212(1)(q) — Withholding tax on RRIF payment to non-resident; Canada- 
U.S. Tax Treaty:Art.. XXI:2(a) —RRSP exempt from. U.S. tax. 


History: Para. 146.3(5)(d) added by 2011, c. 24, subsec. 49(3), applicable to transac- 
tions occurring, income earned, capital gains accruing and investments acquired after 
March 22, 2011. 


Para. 146.3(5)(c) added by 1998, c..19, subsec. 171(7), applicable to deaths that occur 
after 1992. 

Regulations: 215(2) (information return). 

Information Circulars: 78-18R6: Registered retirement income funds. 

1.T. Technical News: 39 (settlement of a shareholder class action suit). 

Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 


Summ: Return of income out of a registered retirement income fund; T4040: RRSPs 
and other registered plans for retirement [guide]. 


(5.1) Amount included in income [spousal attribution] — 
Where at any time in a taxation year a particular amount in respect 
of a registered retirement income fund that is a spousal plan (within 
the meaning assigned by subsection 146(1)) in relation to a taxpayer 
is required to be included in the income of the taxpayer’s spouse or 
common-law partner and the taxpayer is not living separate and 
apart from the taxpayer’s spouse or common-law partner at that 
time by reason of the breakdown of their marriage or common-law 
partnership, there shall be included at that time in computing the 
ee Peyces s income ee — an a atgount ie to the least of 


‘ning in that year, for the ‘purposes « of the application: 


(a) the total of all amounts each of which is a premium (within 
the meaning assigned by subsection 146(1)) paid by the taxpayer 
in the year or in one of the two immediately preceding taxation 
years to a registered retirement savings plan under which the 


S. 146.3(5.5)(c) 


taxpayer’s spouse or common-law partner was the annuitant 
(within the meaning assigned by subsection 146(1)) at the time 
the premium was paid, 


(b) the particular amount, and 
(c) the amount, if any, by which 


(i) the total of all amounts each of which is an amount in 
respect of the fund that is required, in the year and at or 
before that time, to be included in the income of the tax- 
payer’s spouse. or common-law partner 


exceeds 
(ii) the minimum amount under the fund for the year. 


Related Provisions: 60(1)— Transfer of refund of premiums under RRSP; 
60(j.2) — Transfer to spousal RRSP; 146(8.21)— Premium deemed not : paid; 
146(8.3) — Spousal RRSP payments; 146(8.6) — RRSP — Spouse’s.. income; 
146.3(5.4) —Spouse’s income; 146.3(5.5)— Application of subsec. (5.1); 
147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs. 


History: Subsec. 146.3(5.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by 2000, c. 12, Sch. 2, s. 9, to replace 

“marriage” with “marriage or common-law partnership”, applicable to 2001 et seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-124R6: Contributions to registered retirement savings plans. 


Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 
Summ: Return of income out of a registered retirement income fund; T1234 SCH B: 
Allowable amounts of non-refundable tax credits; T2205: Amounts from a spousal or 
common-law partner RRSP or RRIF to include in income. 


(5.2) [Repealed under former Act] 


(5.3) Ordering — Where a taxpayer has paid more than one pre- 
mium described in subsection (5.1), such a premium or part thereof 
paid by the taxpayer at any time shall be deemed to have been in- 
cluded in computing the taxpayer’s income by virtue of that subsec- 
tion before premiums or parts thereof paid by the taxpayer after that 
time. 


(5.4) Spouse’s income — Where, in respect of an amount re- 
quired at any time in a taxation year to be included in computing 
the income of a taxpayer’s spouse or common-law partner, all or 
part of a' premium has, by reason of subsection (5.1), been included 
in computing the taxpayer’s income for the year, the following rules 
apply: 
(a) the premium or part thereof, as the case may be, shall, for the 
purposes of subsections (5.1) and 146(8.3) after that time, be 
deemed not to have been a premium paid to a registered retire- 
ment savings plan under which the. taxpayer’s spouse or com- 
mon-law partner was the annuitant (within the meaning assigned 
by subsection 146(1)); and 


(b) an amount equal to the premium or part thereof, as the case 
may be, deducted. in computing the income of the spouse or 
common-law partner for the year. 


Related Provisions: 146(8.6) — Spouse’s income. 


History: Subsec. 146.3(5.4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


(5.5) Where subsec. (5.1) does not apply — Subsection (5.1) 
does not apply 


(a) in respect of a taxpayer at any time during the year in which 
the taxpayer dies; 


(b) in respect of a taxpayer where either the taxpayer or the an- 
nuitant is a non-resident at the particular time referred to in that 
subsection; 


(c) to any payment that is received in full or partial commutation 
of a registered retirement savings plan or a registered retirement 
income fund and in respect of which a deduction was made 
under paragraph 60(1) if, where the deduction was in respect of 
the acquisition of an annuity, the terms of the annuity provide 
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that it cannot be commuted, and it is not commuted, in whole or 
in part within 3 years after the acquisition; or 

(d) in respect of an amount that is deemed by subsection (6) to 
have been received by an annuitant under a registered retirement 
income fund immediately before the annuitant’s death. 


(6) Where last annuitant dies — Where the last annuitant under 
a registered retirement income fund dies, that annuitant shall be 
deemed to have received, immediately before death, an amount out 
of or under a registered retirement income fund equal to the fair 
market value of the property of the fund at the time of the death. 

Related Provisions: 56(1)(t)— Income from RRIF; 60.02 — Rollover to RDSP; 
146(8.8) — Parallel rule for RRSPs; 146.3(5.5) —— Application of subsec. (5.1); 
146.3(6.2) — Amount deductible; 146.3(6.3), (6.4) — Deduction to deceased for post- 
death RRIF losses; 160.2(2) — Joint and several liability for tax owing on payment 
from RRIF; 212(1)(q), 214(3)(i) — Non-resident withholding tax; 257 — Formula can- 
not calculate to less than zero. 


History: Subsec. 146,3(6) substituted by 1994, c. 21, subsec, 71(6), applicable to 
deaths occurring after 1992. That subsec. formerly read: 


(6) Effect of death where person other than spouse becomes entitled — 
Where the last annuitant under a registered retirement income fund dies, the an- 
nuitant shall be deemed to have received, immediately before the annuitant’s 
death, an amount out of or under a registered retirement income fund equal to the 
amount, if any, by which 


(a) the fair market [value] of all the property of the fund at the time of death 
exceeds 


(b) the portion thereof that, as a consequence of the death, becomes receiva- 
ble by the annuitant’s spouse. 

Regulations: 215(4) (information return). 

Forms: RC4178: Death of a RRIF annuitant [guide]. 


(6.1) Designated benefit deemed received — A designated 
benefit of an individual in respect of a registered retirement income 
fund that is received by the legal representative of the last annuitant 
under the fund shall be deemed 


(a) to be received by the individual out of or under the fund at 
the time it is received by the legal representative; and 


(b) except for the purpose of the definition “designated benefit” 
in subsection (1), not to be received out of or under the fund by 
any other person. 

Related Provisions: 60(1)(v)(B.1) — Rollover of designated benefits to child or 

grandchild on death; 146(8.1) — Parallel rule for RRSPs; 212(1)(q), 214(3)(i) — Non- 

resident withholding tax. 

History: Subsec. 146.3(6.1) substituted by 1994, c. 21, subsec. 71(6), applicable to 

deaths occurring after 1992. That subsec. formerly read: 
(6.1) Amount deemed received by child or grandchild as a result of 
death — Such portion of an amount paid in a taxation year out of or under a 
registered retirement income fund after the death of the last annuitant thereunder 
to the annuitant’s legal representative as, had that portion been paid under the 
fund to a beneficiary of the deceased’s estate, would have been a refund of pre- 
miums (within the meaning assigned by subsection 146(1)) if the fund were a 
registered retirement savings plan shall, to the extent it is so designated jointly 
by the legal representative and the beneficiary in prescribed form filed with the 
Minister, be deemed 


(a) to be received by the beneficiary in the year as a benefit that is a refund 
of premiums under a registered retirement savings plan (within the meanings 
assigned by subsection 146(1)); and 


(b) not to be received out of or under a registered retirement income fund. 


Forms: RC4178: Death of a RRIF annuitant [guide]; T1090: Death of a RRIF annui- 
tant — designated benefit. 


(6.11) Transfer of designated benefit — For the purpose of 
subparagraph 60(1)(v), the eligible amount of a particular individual 
for a taxation year in respect of a registered retirement income fund 
is nil unless the particular individual was 


(a) a spouse or common-law partner of the last annuitant under 
the fund, or 


(b) a child or grandchild of that annuitant who was dependent 
because of physical or mental infirmity on that annuitant, 


in which case the eligible amount shall be determined by the 
formula 
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(B-C) | 

Ss 

sce Ax | D 
where 

A is the portion of the designated benefit of the particular indivi- 

_ dual in respect of the fund that is included because, of subsection 

(5) in computing the particular individual’s income for the year, 


B is the minimum amount under the fund for the year, 


C is the lesser of 


(a) the total amounts included because of subsection (5) in 
computing the income of an annuitant under the fund for the 
year in respect of amounts received by the annuitant out of or 
under the fund, and ’ x. 
(b) the minimum amount under the fund for the year, and . 


D is the total of all amounts each of which is the portion of a desig- 
_ hated benefit of an individual in respect of the fund that is in- 
cluded because of subsection (5) in computing the individual’s 
income for the year. 19m 
Related Provisions: 60(1)(ii)(a), 60.011 — Transfer to trust for infirm dependent 
child; 60.02(1)“eligible proceeds”(b) — Rollover-of eligible amount to RDSP on death; 
257 — Formula cannot calculate to less than zero. } 
History: 2007, c. 29, subsec. 19(6) provides the following transitional provision: For 
the purpose of applying cl. 60(1)(v)(B.2) for the 2007 and 2008 taxation years, an eligi- 
ble amount of a taxpayer for a taxation year in respect of a registered retirement income 
fund (within the meaning assigned by subsec. 146.3(6.11)) is deemed to include 


(a) if the taxation year is 2007, the taxpayer was the annuitant under the fund-on 
January 1, 2007 and the taxpayer attained 69 or 70 years of age in 2006, the lesser 
of “a 


(i) the total amounts included because of subsec. 146.3(5) in computing the 

income of the taxpayer for the taxation year in respect of amounts received out 

of or under the fund (other than an amount paid by direct transfer from the 

fund to another fund or a registered retirement savings plan), and 

(ii) the amount that would, but for the first paragraph (a) above, be the mini- 

mum amount under the fund for 2007; and 
(b) if the taxation year is 2008, the taxpayer was the annuitant under the fund on 
January 1, 2008 and the taxpayer attained 70 years of age in 2007, the lesser of 


(i) the total amounts included because of subsec. 146.3(5) in computing the 
income of the taxpayer for the taxation year in respect of amounts received out 
of or under the fund (other than an amount paid by direct transfer from the 
fund to another fund or a registered retirement savings plan), and 


(ii) the amount that would, but for the first paragraph (b) above, be the mini- 
mum amount under the fund for 2008. 


Subsec. 146.3(6.11) amended by. 2000; c. 125 Schi2. ss. - to replace “spouse”’ with 
“spouse or common-law partner”, applicable to 2001: et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Subsec. 146.3(6.11) added by 1994, c. 21, subsec. 71(6), applicable to deaths occurring 
after 1992. 


Forms: RC4178: Death of a RRIF annuitant [guide]; T4079: T4RSP and T4RIF guide. 


(6.2) Amount deductible — There may be deducted from the 
amount deemed by subsection (6) to be received by an annuitant out 
of or under a registered retirement income fund an amount not ex- 
ceeding the amount determined by the formula 


(B +C-D) 
Ax| 1a gs 


where 
A is the total of 


(a) all designated benefits of individuals in respect of the 
fund, 


(b) all amounts that would, if the fund were a registered re- 
tirement savings plan, be tax-paid amounts (in this subsec- 
tion having the meaning assigned by subsection -146(1)) in 
respect of the fund received by individuals who received, 
otherwise than because of subsection (6.1), designated bene- 
fits in respect of the fund, and 


(c) all amounts each of which is an amount that would, if the 
fund. were a registered retirement savings plan, be a tax-paid 
amount in respect of the fund received by the legal represen- 
tative of the last annuitant under the fund, to the extent that 
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the legal representative would have been entitled to designate 
that tax-paid amount under’paragraph (a) of the definition 
“designated benefit” in subsection (1) if tax-paid amounts 
“were not excluded in determining refunds of premiums (as 
defined in subsection 146(1)); 


B is the fair market value of the property of the fund at the particu- 
_ Jar time that is the, later of 


(a) the end of the first calendar year that begins after the 
death of the annuitant, and 


(b) the time immediately after the last time that any desig- 
nated benefit in respect of the, fund is received by an 
individual; ; 
C is the total of all amounts paid out of or:under the fund after the 
_ death of the last annuitant thereunder and before the particular 
_ time; and 
D is the lesser of 


(a) the fair market value of the property of the’ fund at the 
time ofthe death of the last annuitant thereunder, and 


(b) the sum of the values of B, and C in respect of the fund. 


Related Provisions: .118.1(5.3) — Designation .of charity as beneficiary of RRIF; 
146(8.9) — Parallel rule for RRSPs; 152(6)(f.3) — Reassessment to, allow. loss 
carryback. 

History: The description of A in subsec. 146.3(6.2) amended by 1998, c. 19, subsec. 
171(8), applicable to deaths that occur after 1992. The description formerly read: 


A _ is the total of all designated benefits of individuals in respect_of: the fund; 


Subsec. 146.3(6.2) substituted by 1994, c. 21, subsec. 71(6), applicable to deaths occur- 
ring after 1992. That subsec. formerly read: 


(6.2) Amount deductible — There may be deducted from the amount deemed 
by subsection (6) to have been received by an annuitant under a registered retire- 
ment income fund the total of all amounts each of which is 


(a) that portion of an amount paid out of or under the fund that is deemed to 
be received by a beneficiary as a benefit that is a refund of premiums pursu- 
ant to subsection (6.1), or 


(b) an amount paid.under the fund to a child or grandchild of the annuitant 
that would be a refund of premiums (within the meaning assigned by subsec- 
tion 146(1)) had the fund been, a registered retirement savings plan 


and each amount described in paragraph (b) that is paid to a child or grandchild 
of the deceased shall be deemed to be received by the child or grandchild, as the 
case may be, as a benefit that is a refund of premiums under 4 registered retire- 
ment savings plan (within the meanings assigned by subsection 146(1)) and not 
to be received out of or’under a registered retirement income fund. 


Forms: RC4178: Death of a RRIF annuitant [guide]. 


(6.3) Deduction for post-death reduction in value — If the 
last annuitant under,a registered retirement income fund dies, there 
may be deducted in computing the annuitant’s income for the taxa- 
tion year in which the annuitant dies an amount not exceeding the 
amount determined, after all amounts payable out of or under the 
fund have been paid, by the formula 


A-B 
where 


A is the total of all amounts each of which is 


(a) the amount deemed by subsection (6) to have been re- 
ceived by the annuitant out of or under the fund, 


(b) an amount (other than an amount described in paragraph 
(c)) received, after the death of the annuitant, by a taxpayer 
out of or under the fund and included, because of subsection 
(5), in computing the taxpayer’s income, or 


(c) an amount that would, if the fund were a registered retire- 
ment savings plan, be a tax-paid amount (within the meaning 
assigned by subsection 146(1)) in respect of the fund; and 


B_is.the total.of all.amounts paid out of or under the fund after the 
death of the annuitant. 

Related Provisions: 60(i) — Deduction in computing net income; 146(8.92) — Par- 

allel rule for RRSP; 146.3(6.4) — Exceptions; 147.5(18) — Parallel rule for PRPP; 


152(6)(f.3) — Reassessment to allow carryback of loss; 257 — Formula cannot calcu- 
late to less than zero; Reg. 215(6) — Information return required. 


S. 146.3(9) 


History: Subsec. 146.3(6.3) added by 2009, c. 2, subsec. 54(2), applicable in respect 
of an RRIF in respect of which the last payment out of the fund is made after 2008. 


Regulations: 215(6) (information return). 
Forms: RC249: Post-death decline in the value of an unmatured RRSP or RRIF. 


(6.4) Subsec. (6.3) not applicable — Except where the Minister 
has waived in writing the application of this subsection with respect 
to all or any portion of the amount determined in subsection (6.3) in 
respect of a registered retirement income fund, that subsection does 
not apply if 
(a) at any time after the death of the annuitant, a trust governed 
by the fund held an.investment that is not a qualified investment; 
or 


(b) the last payment out 'of or under the fund was made after the 
end of the year following the year in which the annuitant died. 


Related Provisions: 146(8.93) — Parallel rule for RRSP. 


History: Subsec. 146.3(6.4) added by 2009, c. 2, subsec. 54(2), applicable in respect 
of an RRIF in respect of which the last payment out of the fund is made after 2008. 


(7) Property used as security for loan — If at any time in a 
taxation year a, trust governed by a registered retirement income 
fund uses or permits to be used any property of the trust as security 
for a loan, the fair market value of the property at the time it com- 
menced to be so used shall be included in computing the income for 
the year of the taxpayer who is the annuitant under the fund at that 
time. 

Related Provisions: 146.3(9) — Tax payable where non-qualified investment ac- 
quired; 146.3(10) — Recovery of property used as security; 212(1)(q), 214(3)(i) — 
Non-resident withholding tax; 259(1) — Election for proportional holdings in trust 
property. 

History: Subsec. 146.3(7) amended by 2011, c. 24, subsec..49(4), applicable in respect 
of investments acquired after March 22, 2011. It formerly read: 


(7) Acquisition of non-qualified investment by trust — Where at any time in a 
taxation year a trust governed by a registered retirement income fund 


(a) acquires an investment that is not a qualified investment, or 

(b) uses or permits to be used a property of the trust as security for a loan, 
the fair market value of 

(c) the investment at the time it was acquired by the trust, or 

(d) the property used as security at the time it commenced to be so used 


as the.case may be, shall be included in computing the income for the year of the 
taxpayer who is the, annuitant under the fund at that time. 
Regulations: 215(3). (information return). 


Remission Orders: Lionaird Capital Corporation. Notes Remission ‘Order, P:C. 
1999-737 (tax under 146.3(7) waived:because taxpayers thought they were, qualified 
investments). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


(8) [Repealed] 


History: Subsec. 146.3(8) repealed by 2011, c. 24, subsec. 49(4), applicable in respect 
of investments acquired after March 22, 2011. It formerly read: 


(8) Disposition of non-qualified investment — Where at any time in a taxation 
year a trust governed by a registered retirement income fund disposes of a pro- 
perty that, when acquired, was not a qualified investment, there may be deducted 
in computing the income for the taxation year of the taxpayer who is the annui- 
tant under the fund at that time, an amount equal to the lesser of 


(a) the amount that, by virtue of subsection (7), was included in computing 
the income of a taxpayer in respect of the acquisition of that property, and 


(b) the proceeds of disposition of the property. 


(9) Tax payable where non-qualified investment ac- 
quired — Where a trust governed by a registered retirement in- 
come fund has acquired a property that is not a qualified 
investment, , 


S. 146.3(9) 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subse 
104(5), will amend the ‘opening w of ( 


ble to 2003 et seq. 
Technical Notes (duly 2010): Subsection 146.3¢ 
erned by a RRIF acquires a non-qualified investment, any disnecinas by the trust 
Ae ae in aos is taxable under ae : 


(a) tax is payable under this Part by the trust on the amount that 
its taxable income for the year would be if it had no incomes or 
losses from sources other than the property that is not a qualified 
investment or no capital gains or capital losses other than from 
the disposition of that property, as the case may be; and 


(b) for the purposes of paragraph (a), 
(i) “income” includes dividends described in section 83, and 


(ii) paragraphs 38(a) and (b) shall be read without reference 
to the fractions set out therein, 


Proposed Amendment — 146.3(9)(b)(ii) on 


(ii) paragraphs 38(a) and (b) are to be read as if the fraction 
set out in each of those PATHS J were replaced Os the 
doa, word “all”... 
Application: The faly 16, 2010 draft egistation (Part 1 Gatley, sibaeee: 
104(6), will amend subpara. 146,3(9)(b)(ii) to read as above, in force on Royal 
Assent, . 


Technical Notes (July 2010): Sobpameraph 146. 39)(b)(i) - is reworded for 
clarity. 


Related Provisions: 146.3(3) — No tax while trust governed by fund; 146.3(7) — 
Acquisition of non-qualified investment by trust; 149(1)(x) —RRIF exemption; 
207.04 — Tax on annuitant if RRIF acquires non-qualified or prohibited investment; 
259(1) — Election for proportional holdings in trust property. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 
Information Circulars: 78-18R6: Registered retirement income funds. 


(10) Recovery of property used as security — Where at any 
time in a taxation year a loan for which a trust governed by a regis- 
tered retirement income fund has used or permitted to be used trust 
property as security ceases to be extant, and the fair market value of 
the property so used was included by virtue of subsection (7) in 
computing the income of a taxpayer who was the annuitant under 
the fund, there may be deducted in computing the income for a tax- 
ation year of the taxpayer who is at that time the annuitant, an 
amount equal to the amount, if any, remaining when 


(a) the net loss (exclusive of payments by the trust as or on ac- 
count of interest) sustained by the trust in consequence of its 
using or permitting to be used the property as security for the 
loan and not as a result of a change in the fair market value of 
the property 

is deducted from 


(b) the amount so included in computing the income of a tax- 
payer in consequence of the trust’s using or permitting to be 
used the property as security for the loan. 

Regulations: 215(3) (information return). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(11) Change in fund after registration — Where, on any day 
after a retirement income fund has been accepted by the Minister 
for registration for the purposes of this Act, the fund is revised or 
amended or a new fund is substituted therefor, and the fund as re- 
vised or amended or the new fund substituted therefor, as the case 
may be, (in this subsection referred to as the “amended fund”) does 
not comply with the requirements of this section for its acceptance 
by the Minister for registration for the purposes of this Act, the fol- 
lowing rules apply: 


(a) the amended fund shall be deemed, for the purposes of this 
Act, not to be a registered retirement income fund; and 


{ some 
pated Be RRSP trusts ‘fom noneqealified investments under aperrnat eet 146(10.1). 
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(b) the taxpayer who was the annuitant under the fund before it 


| 
| 
| 
| 
| 


became an amended fund shall, in computing the taxpayer’s in- 


come for the taxation year that includes that day, include as in- 
come received out of the fund at that time an amount equal to 
the fair market value of all the property held in connection with 
the fund immediately before that time. 
Related Provisions: 146.3(2)— Requirements for acceptance for raisin 
146.3(12) — Where arrangement deemed to be new fund substituted for RRIF; 
146.3(13) — Where fund deemed revised or amended; 147.3(13.1) — Withdrawal of 
excessive transfers to RRSPs and RRIFs;, 153(1)(1) — Withholdings; 204.2(1.4) — 
Deemed receipt where RRSP or RRIF amended; 212(1)(q), 214(3)(@) — Non-resident 
withholding tax. 


Information Circulars: 78-18R6: Registered retirement income funds. 


Forms: T1234 SCH B: Allowable amounts of non-refundable tax credits; T2205: 
Amounts from a spousal or common-law partner RRSP or RRIF to include in income. 


(12) Idem — For the purposes of subsection (11), an arrangement 
under which a right or obligation under a retirement income fund is 
released or extinguished either wholly or in part and either in ex- 
change or substitution for any right or obligation, or otherwise 
(other than an arrangement the sole object and legal effect of which 
is to revise or amend the fund) or under which payment of any 
amount by way of loan or otherwise is made on the security of a 
right under a retirement income fund, shall be deemed to be a new 
fund substituted for the retirement income fund. 


Regulations: 215(4) (information return). 


(13) [Repealed] 


History: Subsec. 146.3(13) repealed by 2011, c. 24, subsec. 49(5), applicable to trans- 
actions occurring, income earned, capital gains accruing and investments acquired after 
March 22, 2011. It formerly read: 


(13) Idem — Where at any time a benefit or loan is extended or continues to be 
extended as a consequence of the existence of a registered retirement income 
fund and that benefit or loan would be prohibited if the fund met the requirement 
for registration contained in paragraph (2)(g), for the purposes of subsection 
(11), the fund shall be deemed to have been revised or amended at that time so 
that it fails to meet the requirement for registration contained in paragraph (2)(g). 


(14) Transfer on breakdown of marriage or common-law 
partnership — An amount is transferred from a registered retire- 
ment income fund of an annuitant in accordance with this subsec- 
tion if the amount 


(a) is transferred on behalf of an individual who is a spouse or 
common-law partner or former spouse or common-law partner 
of the annuitant and who is entitled to the amount under a de- 
cree, an order or a judgment of a competent tribunal, or under a 
written agreement, that relates to a division of property between 
the annuitant and the individual in settlement of rights that arise 
out of, or on a breakdown of, their marriage or common- i 
partnership; and 


(b) is transferred directly to 


(i) a registered retirement income fund under which the indi- 
vidual is the annuitant, or 


(ii) a registered retirement savings plan under which the indi- 
vidual is the annuitant (within the meaning assigned by sub- 
section 146(1)). 


Related Provisions: 146(16)(b) — Transfer of RRSP on marriage breakdown; 
146(21.2) — Saskatchewan Pension Plan account deemed to be RRSP for purposes of 
146.3(14); 146.3(2)(e)-(e.2) — Conditions applying on transfer; 146.3(14.2) — Effect 
of transfer, 147.5(12) — Pooled registered pension plan deemed to be RRSP for pur- 
poses of 146.3(14), 252(3) — Extended meaning of “spouse” and “former spouse”. 


History: Subsec. 146.3(14) amended by 2003, c. 15, subsec. 83(4), applicable after 
2003. It formerly read: 


(14) Transfers — Notwithstanding anything in this section, an amount 
(a) transferred as described in paragraph (2)(e), or 


(b) transferred from a registered retirement income fund of an annuitant to a 
registered retirement income fund or registered retirement savings plan of 
the annuitant’s spouse or common-law partner or former spouse or common- 
law partner under a decree, order or judgment of a competent tribunal, or 
under a written separation agreement, relating to a division of property. be- 
tween the annuitant and the annuitant’s spouse or common-law partner or 
former spouse or common-law partner in settlement of rights arising out of, 
or on the breakdown of, their marriage or common-law partnership, 
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shall be deemed ‘not to be an amount received by the aRRaNaBe out of or under a 
registered retirement income fund. 


Subsec. 146.3(14) amended by 2000, c, 12, Sch. 2, 's. 2, to replace “spouse” with 
“spouse or common-law partner”, and by 2000, c. 12, Sch. 2, s. 9, to replace “mar- 
riage” with “marriage or common-law partnership”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Para. 146.3(14)(b) amended by 1994, c. 7,\Sch. VIII (1993, c. 24), subsec. 84(7), appli- 
cable after 1992. Para. (b) formerly read: 


(b) transferred from a registered retirement income fund of an annuitant to a 
registered retirement income fund or a registered retirement savings plan of the 
annuitant’s spouse or former spouse pursuant to a decree, order or judgment of a 
competent tribunal or a written separation agreement, relating to a division of 
property between the annuitant and the annuitant’s spouse or former spouse in 
settlement of rights arising out of their marriage or other conjugal relationship, 
on or after the breakdown of their marriage or other relationship, 


Regulations: 215(5) (information return). 


Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans; IT-528: Transfers of funds between registered plans. 


Remission Orders: Certain Taxpayers Remission Order, 1999-2, P.C. 1999-1855, s. 
2 (remission to Quebec judges fed excess contributions in 1989- 90 transferred under 
146.3(14)). 


Information Circulars: 78-18R6: Registered retirement income funds. 


Forms: T2033: Direct, transfer under subsec. 146.3(14.1) or para. 146(16)(a) or 
146.3(2)(e); T2220: Transfer from an RRSP or a RRIF to another RRSP or RRIF on 
breakdown of marriage or common-law partnership. 


(14.1) Transfer to money purchase RPP — An amount is 
transferred from a registered retirement income fund of an, annuitant 
in accordance with this subsection if the amount is transferred at the 
direction of the annuitant directly to. a registered pension plan of 
which, at any time before the transfer, the annuitant .was.a member 
(within the meaning assigned by subsection 147.1(1)) or to a pre- 
scribed registered pension plan and allocated to the annuitant under 
a money purchase provision (within the meaning assigned by sub- 
section 147.1(1)): of the plan. 


Subsection 146.3(14.1) ‘is Gunite 
147.5 fee ne to P. i 


Related Provisions: 146.3(14.2) — Effect of transfer; Reg. 8300(1)“excluded con- 
tribution” — Amount transferred is excluded contribution; Reg. 8502(b)(iv) — RPP 
may accept transfer under 146.3(14.1). 


History: Subsec. 146.3(14.1) added by 2003, c. 15, subsec. 83(4), applicable after 
2003. 


S. 146.4(1) con 


(14.2) Taxation of amount transferred — An amount trans- 
ferred on behalf of an individual in accordance with paragraph 
(2)(e) or subsection (14) or (14.1) 


(a) is not, solely because of that transfer, to be included in com- 
puting the income of any taxpayer; and 


(b) is not to be deducted in computing the income of any 
taxpayer. 
History: Subsec. 146.3(14.2) added by 2003, c. 15, subsec. 83(4), applicable after 
2003. 


(15) Credited or added amount deemed not received — 
Where 


(a).an amount is credited or added to a deposit with a depositary 
referred to in paragraph (d) of the definition “carrier” in subsec- 
tion (1) as interest or income in respect of the deposit, 


(b) the deposit is a registered retirement income fund at the time 
the amount is credited or added to the deposit, and 


(c) during the calendar year in which the amount is credited or 
added or during the preceding calendar year, the annuitant under 
the fund was alive, 


the amount shall be deemed not to be received by the annuitant or 
any other person solely because of the crediting or adding. 


History: Subsec. 146.3(15) substituted by 1994, c. 21, subsec. 71(7), applicable to 
deaths occurring after 1992. That subsec. formerly read: © 


(15) Where amount credited or added deemed not received — Where an 
amount is credited or added to a deposit with a depositary referred to in para- 
graph (d) of the definition “carrier” in subsection. (1) as interest or income in 
respect of the deposit, and where 


(a) the deposit is a registered retirement income fund at the time the amount 
is credited or added to the deposit, and 


' + (b) the annuitant under the fund is alive during the year in which the amount 
is credited or added, 


the amount shall be deemed not to be received by the annuitant by reason only of 

the crediting or adding. 
Definitions [s. 146.3]: “amount” — 248(1); “annuitant” — 146.3(1); “annuity” — 
248(1); “arm’s length” — 251(1); “authorized foreign bank” — 248(1); “beneficial 
owner’ — 248(3); “calendar year” — Interpretation Act 37(1)(a); “capital gain’, “capi- 
tal loss” — 39(1), 248(1); “carrier” — 146.3(1); “common-law partner’, “common-law 
partnership” — 248(1); “consequence of the death” — 248(8); “corporation” — 
248(1), Interpretation Act; “deferred profit sharing plan” — 147(1), 248(1); “deposi- 
tary” — 146(1)“retirement. savings. plan’(b)(iti), _ 146.3(1)“carrier’(d); “eligible 


amount” — 146.3(6.11); “former spouse” — 252(3); “held” — 146.3(1); “individual”, 
“legal representative” — 248(1); “licensed annuities provider” — 147(1), 248(1); 
“listed” — 87(10); “minimum amount” — 146.3(1); “Minister”, “non-resident”, “per- 


son” — 248(1); “pooled registered pension plan” — 147.5(1), 248(1); “prescribed” — 
248(1); “property” — 248(1); “property held’ — 146.3(1);. “province” — Interpreta- 
tion Act 35(1); “qualified investment” — 146.3(1); “received” — 146.3(15); “regis- 
tered pension plan” — 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “retirement income 
fund” — 146.3(1), 248(1); “separation agreement” — 248(1); “specified pension 
plan” — 248(1), Reg. 7800; “spousal or common-law partner plan” — 146(1); 
“spouse” — 252(3); “substituted” — 248(5); “surviving spouse” — 146.3(1)‘annui- 
tant’’(b);. “tax-paid amount” — 146(1); “taxable income” — 2(2), 248(1); “taxation 
year” — 249; “taxpayer” — 248(1); “trust” — 104(1),; 248(1), (3); “written” — Inter- 
pretation Act 35(1)“writing”. 


Registered Disability Savings Plan 


146.4 (1) Definitions — The following definitions apply in this 
section. 


“assistance holdback amount”, in relation to a disability savings 
plan, has. the meaning assigned under the Canada Disability Sav- 
ings Act. 


“contribution” to a disability savings plan does not include (other 
than for the purpose of paragraph (b) of the definition “disability 
savings plan’) 
(a) an amount paid into the plan under or because of the Canada 
Disability Savings Act or a designated provincial program; 


(b) an amount paid into the plan under or because of any other 
program that. has a similar purpose to a designated provincial 
program and that is funded, directly or indirectly, by a province 
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(other than an amount paid into the plan by an entity described | 
in subparagraph (a)(ili) of the definition “qualifying person’ in | 


its capacity as holder of the plan); 


(c) an amount transferred to the plan in accordance with subsec- 
tion (8); or 


(d) other than for the purposes of paragraphs (4)(f) to (h) and | 
(n), a specified RDSP payment as defined in. subsection 


-60.02(1). | : 
History: Para. (d) added to the definition “contribution” by 2010, c. 25, s. 36, applica- 
ble after June 2011. é' 
The definition “contribution” in subsec. 146.4(1) amended by 2010, c. 12, subsec. 
17(1), applicable to 2009 et seq. It formerly read: 

“contribution” to a disability savings plan does not include (other than for the 
purpose of paragraph (b) of the definition “disability savings plan”) an amount 
paid into the plan under the Canada Disability Savings Act or a prescribed 
payment. 
Regulations: No “prescribed payment’ has been proposed for purposes. of. this 
definition. 


“DTC-eligible individual’”’, in respect of a taxation year, means an 
individual in respect of whom an amount is deductible, or would if 
this Act were read without reference to paragraph 118.3(1)(c) be 
deductible, under section 118.3 in computing a taxpayer’s tax paya- 
ble under this Part for the taxation year. 


Related Provisions: 152(1.01), (1.2) —DTC-eligible status can be appealed. 


“designated provincial program” means a program that is estab- 
lished under the laws of a province and that supports savings in 
registered disability savings plans. 

History: The definition “designated provincial program” added to subsec. 146.4(1) by 
2010, c. 12, subsec. 17(2), applicable to 2009 er seq. 


“disability assistance payment”’, in relation to a disability savings 
plan of a beneficiary, means any payment made from the plan to the 
beneficiary or to the beneficiary’s estate. 


Related Provisions: 146.4(7) — Non-taxable portion of payment; 146.4(10)(b), 
(c) — Deemed disability assistance payment from non-compliant plan. 


“disability savings plan’’ of a beneficiary means an arrangement 
(a) between 
(i) a corporation (in this section referred to as the ‘‘issuer’) 


(A) that is licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the 
business of offering to the public its services as trustee, 
and 


(B) with which the specified Minister has entered into an 
agreement that applies to the arrangement for the pur- 
poses of the Canada Disability Savings Act, and 


(ii) one or more of the following: 
(A) the beneficiary, 


(B) an entity that, at the time the arrangement is entered 
into, is a qualifying person in relation to the beneficiary, 
and 


(C) a legal parent of the beneficiary who, at the time the 
arrangement is entered into, is not a qualifying person in 
relation to the beneficiary but is a holder of another ar- 
rangement that is a registered disability savings plan of 
the beneficiary; 


(b) under which one or more contributions are to be made in 
trust to the issuer to be invested, used or otherwise applied by 
the issuer for the purpose of making payments from the arrange- 
ment to the beneficiary; and 


(c) that is entered into in a taxation year in respect of which the 
beneficiary is a DTC-eligible individual. 


Related Provisions: 146.2(12)——TRSA deemed not to be DSP. See also under 
146.4(1)“registered disability savings plan”. 


History: 2009, c. 2, s. 81 reads as follows: 


81. (1) For the purposes of the Income Tax Act and the Canada Disability Sav- 
ings Act, specified RDSP events are deemed to have occurred, in the order that 
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they actually occurred, on December 31, 2008 and not on the day-or days that 
they actually occurred. 
_() For the purposes of subsection (1), “specified RDSP event” means an eyent _ 
occurring after 2008 and before March 3, 2009 that l 
(a) establishes a “disability savings plan” as defined in subsection 146.4(1) — 
of the Income Tax Act; shire | iat OOOS 18 het 
(b) satisfies conditions in subsection 146.4(2) of the Income Tax Act; ia 
(c) establishes a “registered disability savings plan” as defined in subsection ~ 
146.4(1) of the Income Tax Act for a beneficiary who is, in respect of the 
2008 taxation year, a “DTC-eligible individual” as defined in subsection 
'146.4(1) of the Income Tax Act and who was resident in Canada at the end 
‘of that year; | : ine bes 
(d) is the making of any contribution to the registered disability savings 
plan; ' baa 
(e) satisfies the requirement in paragraph 3(b) of the Canada Disability Sav- 
ings Regulations; or 
(f) is the taking of any other action to ensure that the registered disability — 
savings plan is validly established and contributions to the plan are validly 
made. : it 


“holder” of a disability savings plan at any time means each of the 

following: ' 
(a) an entity that has, at that time, rights as an entity with whom 
the issuer entered into the plan; 


(b) an entity that has, at that time, rights as a successor or as- 
signee of an entity described in paragraph (a) or in this para- 
graph; and | 
(c) the beneficiary if, at that time, the beneficiary is not an entity 
described in paragraph (a) or (b) and has rights under the plan to 
make decisions (either alone or with other holders of the plan) 
concerning the plan, except where the only such right is a right 
to direct that disability assistance payments be made as provided 
for in subparagraph (4)(n)(iii)). 

Related Provisions: 146.4(13)(a) — Notification required of change in holders; 

160.21 — Liability of holder for non-compliance by RDSP; 206(3) — Liability of 

holder for tax on inadequate consideration; 206.1(3) — Liability of holder for tax on 


non-qualified investment; 206.2(3) — Liability of holder for 'tax where advantage ex- 
tended; 207(3) — Discharge of Part XI tax liability. 


“Jifetime disability assistance payments” under a disability say- 
ings plan of a beneficiary means disability assistance payments that 
are identified under the terms of the plan as lifetime disability assis- 
tance payments and that, after they begin to be paid, are payable at 
least annually until the earlier of the day on which the beneficiary 
dies and the day on which the plan is terminated. 


“plan trust”, in relation to a disability savings plan, means the trust 
governed by the plan. 


“qualifying person’, in relation to a beneficiary of a disability sav- 
ings plan, at any time, means 


(a) if the beneficiary has not, at or before that time, attained the 
age of majority, an entity that is, at that time, 


(i) a legal parent of the beneficiary, 


(ii) a guardian, tutor, curator or other individual who is le- 
gally authorized to act on behalf of the beneficiary, or 
(iii) a public department, agency or institution that is legally 
authorized to act on behalf of the beneficiary, and 
(b) if the beneficiary has, at or before that time, attained the age 
of majority and is not, at that time, contractually competent to 
enter into a disability savings plan, an entity that is, at that time, 
an entity described in subparagraph (a)(ii) or (ili). 


“registered disability savings plan” means a disability savings 
plan that satisfies the conditions in subsection (2), but does not in- 
clude a plan to which subsection (3) or (10) applies. 


Related Provisions: 18(11)(i) — No deduction for interest paid on money borrowed 
to make contribution; 40(2)(g) — No capital loss on disposition of RDSP; 60.02 — 
Rollover of RRSP, RRIF or RPP to RDSP on death; 74.5(12)(a.2) — Attribution rules 
do not apply to RDSP; 75(3)(a) — Reversionary trust rules do not apply to RDSP; 
108(1)‘‘trust”(a) — “Trust” does not include a RDSP for certain purposes; 
128.1(10)“excluded right or interest’’(iii.1) — No capital gains tax on emigration from 
Canada; 146.4(2)-(4) — Conditions for plan to be and remain registered; 146.4(5) — 
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Whether RSDP pays’ tax; 146.4(10)(a) — Non-compliant plan ‘ceases to be’ RDSP; 
206.2 — Tax on advantage extended other than by making) disability assistance pay- 
ment; 248(1)“registered disability savings plan” — Definition applies to entire, Act. 


Forms: RC4460: Registered disability savings plan [guide, draft]. 


“specified Minister” means the minister designated under section 4 
of the Canada Disability Savings Act. 


“specified year” for a disability savings plan of a beneficiary 
means the particular calendar year in which a medical doctor li- 
censed to practise under the laws of a province (or of the place 
where the beneficiary resides) certifies in writing that the benefici- 
ary’s state of health is such that, in the professional opinion of the 
medical doctor, the beneficiary. is not Hens to, survive more than 
five years and 


(a) if the plan is a specified disability savings plan, each subse- 

quent calendar year, but does not include any calendar year prior 
to the calendar year in which the certification is provided to the 
issuer of the plan; or 


(b) in any other case, each of the five calendar years following 
‘the particular calendar year, but does not include any calendar 
year prior to the calendar year in which the certification is: pro- 
vided to the issuer of the plan. 

Related Provisions: 146.4(1.1)-(1.4) — Shortened life expectancy — plan becomes 


specified disability savings plan; 146.4(4)(n)(i) — Limitation on withdrawal if year is 
not specified year. 


History: The definition “specified year’ amended by 2011, c. 15, subsec. 2(1), appli- 
cable to 2011 et seq. It formerly read: 


“specified year” for a disability savings plan of a beneficiary means the particu- 
lar calendar year in which a medical doctor licensed to practice under the laws of 
a province (or of the place where the beneficiary resides) certifies in writing that 
the beneficiary’s state of health is such that, in the professional opinion of the 
medical doctor, the beneficiary is not likely to survive more than five years, and 
each of the five calendar years following the particular calendar year, but does 
not include any calendar year prior tothe calendar year in which the certification 
is provided to the issuer of the plan. 


RDSP Bulletins: 2 (specified year). 


(1.1) [Shortened life’ expectancy — plan becomes] 
Specified disability savings plan — If, in respect of a benefi- 
ciary under a registered disability savings plan, a medical doctor 
licensed to practise under the laws of a province (or of the place 
where the beneficiary resides) certifies in writing that the benefici- 
ary’s state of health is.such that, in the professional opinion of the 
medical. doctor, the beneficiary is not likely to survive more than 
five years, the holder of the plan elects in prescribed form and pro- 
vides the election and the medical certification in respect of the 
beneficiary to the issuer of the plan, and the issuer notifies the spec- 
ified Minister of the election.in a manner and format acceptable to 
the Specified Minister, then the plan becomes a specified disability 
savings plan at the time the notification is received by the specified 
Minister. 

Related Provisions: 146.4(1)“specified year’(a), 146.4(4)(n)(i) — Limitations on 
withdrawals do not apply to specified disability savings plan. 

History: Subsec. 146.4(1.1) added by 2011, c. 15, subsec. 2(2), applicable to 2011 et 
seq., except that no election may be made under subsec. 146.4(1.1) before June 26, 
2011 (Royal Assent). 


RDSP Bulletins: 2 (specified disability savings plan), 


(1.2) Ceasing to be a specified disability savings plan — A 
plan ceases to be a specified disability savings plan at the earliest of 
the following times: 


(a) the time that the specified Minister receives a notification, in 
a manner and format acceptable to the specified Minister, from 
the issuer of the plan that the holder elects that the plan is to 
cease to be a specified disability savings plan; 


(b) the time that is immediately before the earliest time in a cal- 
endar year when the total disability assistance payments, other 
than non-taxable portions, made from the plan'in the year and 
while it was a specified disability savings plan exceeds $10,000 
(or, in the case of a' plan to which paragraph (f) applies, such 
greater amount as is required to satisfy the condition in that 
paragraph); 


S. 146.4(2) 


(c) the time that is immediately before the time that 
(i) a contribution is made to the plan, or 


(ii) an amount described in paragraph (a) or (b) of the defini- 
tion “contribution” in subsection (1) is paid into the plan; 


(d) the time that is immediately before the time that 
(i) the plan is terminated, or 


(ii). the plan ceases to be a registered disability savings plan 
as a result, of the application of paragraph (10) (a); 


(e) if lifetime disability assistance payments have not begun to 
be paid before the end of the particular calendar year following 
the year in which the plan last became a specified disability sav- 
ings plan, the time immediately following the end of that partic- 
ular calendar year; and 


(f) if in a calendar year the plan is a plan to which paragraph 
(4)(n) applies and the total amount of disability assistance pay- 
ments made from the plan to the beneficiary in the calendar year 
is less than the amount determined by the formula set out in par- 
agraph (4)(1) in respect of the plan for the calendar year (or such 
lesser amount as is supported by the property of the plan), the 
time immediately following the end of that calendar year. 


Related Provisions: 146.4(1.3) — No election for 24 months after plan ceases to be 
SDSP; 146.4(1.4) — Minister may waive application of 146.4(1.2). 


History: Subsec. 146.4(1.2) added by 2011, c. 15, subsec. 2(2), applicable to 2011 et 
seq., except that for a specified disability savings plan in respect of which the required 
medical certification is obtained before 2012, for 2012, para. 146.4(1.2)(b) is to be read 
as follows: 


(b) the time that is immediately before the earliest time in a calendar year when 
the total disability. assistance payments, other than non-taxable portions, made 
from the plan and while it was a specified disability savings plan exceeds 
$20,000 (or, in the case of a plan to which paragraph (f) applies, such greater 
amount as is required to satisfy the condition in that paragraph); 


RDSP Bulletins: 2 (removal of the SDSP designation). 


(1.3) Waiting period — If at any time, a plan has ceased to be a 
specified disability savings plan because of subsection (1.2), then 
the holder of the plan may not make an election under subsection 
(1.1) until 24 months after that time. 


Related Provisions: 146.4(1.4) — Minister may waive application of 146.4(1.3). 


History: Subsec, 146.4(1.3) added by 2011, c. 15, subsec. 2(2), applicable to 2011 et 
Seq. y 


RDSP Bulletins: 2 (cemoval of the SDSP designation). 


(1.4) Waiver — The Minister may waive the application of subsec- 
tions (1.2) or (1:3) if it is just and equitable to do so. 

History: Subsec. 146.4(1.4) added by 2011, 'c. 15, subsec. 2(2), applicable to 2011 er 
seq. 


RDSP Bulletins: 2 (removal of the SDSP designation). 


(2) Registered status — The conditions that must be satisfied 
for a disability savings plan of a beneficiary to be a registered disa- 
bility savings plan are as follows: 


(a) before the plan is entered into, the issuer of the plan has re- 
ceived written notification from the Minister that, in the Min- 
ister’s opinion, a plan whose terms. are identical to the plan 
would, if entered into by entities eligible to enter into a disability 
savings plan, comply with the conditions in subsection (4); 


(b) at or before the time the plan is entered into, the issuer of the 
plan has been provided with the Social Insurance Number of the 
beneficiary and the Social Insurance Number or business num- 
ber, as the case may be, of each entity with which the issuer has 
entered into the plan; and 


(c) at the time the plan is entered into, the beneficiary is resident 
in Canada, except that this condition does not apply if, at that 
time, the beneficiary is the beneficiary under another registered 
disability savings plan. 

Information Circulars: 99-1: Registered disability savings plans. 
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(3) Registered status nullified — A disability savings plan is 


(h) the plan prohibits contributions to the plan by any entity that 
deemed never to have been a registered disability savings plan if 


is not a holder of the plan, except with written consent of a 
holder of the plan; . a ae 


(i) the plan provides that no payments may be made from the 
plan other than 


(i) disability assistance payments, 
(ii) a transfer in accordance with subsection (8), and 


(a) the issuer of the plan has not, on or before the day that is 60 
days after the particular day on which the plan was entered into, 
provided notification of the plan’s existence in prescribed form 
containing prescribed information to the specified Minister; or 


(b) the beneficiary was, on the particular day, the beneficiary 
under another registered disability savings plan and that other 
plan has not been terminated on or before the day that is 120 
days after the particular day or any later day that the specified 
Minister considers reasonable in the circumstances. 


(iii) repayments under the Canada Disability Savings Act or 
a designated provincial program; 


'() the plan prohibits a disability assistance payment from being 
made if it would result in the fair market value of the property 
held by the plan trust immediately after the payment being less 
than the assistance holdback amount in relation to the plan; 


Information Circulars: 99-1: Registered disability savings plans. 


(4) Plan conditions — The conditions referred to in paragraph 
(2)(a) are as follows: 


(a) the plan stipulates 


(i) that it is to be operated exclusively for the benefit of the 
beneficiary under the plan, 


(ii) that the designation of the beneficiary under the plan is 
irrevocable, and 


(ii1) that no right of the beneficiary to receive payments from 
the plan is capable, either in whole or in part, of surrender or 
assignment; 


(b) the plan allows an entity to acquire rights as a successor or 
assignee of a holder of the plan only if the entity is 


(i) the beneficiary, 
(ii) the beneficiary’s estate, 
(iii) a holder of the plan at the time the rights are acquired, 


(iv) a qualifying person in relation to the beneficiary at the 
time the rights are acquired, or 


(v) an individual who is a legal parent of the beneficiary and 
was previously a holder of the plan; 


(c) the plan provides that, where an entity (other than a legal 
parent of the beneficiary) that is a holder of the plan ceases, to be 
a qualifying person in relation to the beneficiary at any time, the 
entity ceases at that time to be a holder of the plan; 


(d) the plan provides for there to be at least one holder of the 
plan at all times that the plan is in existence and may provide for 
the beneficiary (or the beneficiary’s estate, as the case may be) 
to automatically acquire rights as a successor or assignee of a 
holder in order to ensure compliance with this requirement; 


(e) the plan provides that, where an entity becomes a holder of 
the plan after the plan is entered into, the entity is prohibited 
(except to the extent otherwise permitted by the Minister or the 
specified Minister) from exercising their rights as a holder of the 
plan until the issuer has been advised of the entity having be- 
come a holder of the plan and been provided with the entity’s 
Social Insurance Number or business number, as the case may 
be; 

(f) the plan prohibits contributions from being made to the plan 
at any time if 


(i) the beneficiary is not a DTC-eligible individual in respect 
of the taxation year that includes that time, or 
(ii) the beneficiary died before that time; 
(g) the plan prohibits a contribution from being made to the plan 
at any time if 
(i) the beneficiary attained the age of 59 years before the cal- 
endar year that includes that time, 
(ii) the beneficiary is not resident in Canada at that time, or 


(111) the total of the contribution and all other contributions 
made at or before that time to the plan or to any other regis- 
tered disability savings plan of the beneficiary would exceed 
$200,000; 
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(k) the plan provides for lifetime disability assistance payments 
to begin to be paid no later than the end of the particular calen- 
dar year in which the beneficiary attains the age of 60 years or, 
if the plan is established in or after the particular year, in the 
calendar year following the calendar year in which the plan is 
established; 


(1) the plan provides that the total amount of lifetime disability 
assistance payments made in any particular calendar year (other 
than a specified year for the plan) shall not exceed the amount 
determined by the formula 


AB +3-—C)+D 
where 


A is the fair market value of the property held by the plan trust 
at the beginning of the calendar year (other than annuity con- 
tracts held by the plan trust that, at the beginning of the cal- 
endar year, are not described in paragraph (b) of the defini- 
tion “qualified investment” in subsection 205(1)), 


B is the greater of 80 and the age in whole years of the benefi- 
ciary at the beginning of the calendar year, 


C is the age in whole years of the beneficiary at the beginning 
of the calendar year, and 


D is the total of all amounts each of which is 


(i) a periodic payment under an annuity contract held by 
the plan trust at the beginning of the calendar year (other 
than an annuity contract described at the beginning of the 
calendar year in paragraph (b) of the definition “qualified 
investment” in subsection 205(1)) that is paid to the plan 
trust in the calendar year, or 


(ii) if the periodic payment under such an annuity contract 
is not made to the plan trust because the plan trust dis- 
posed of the right to that payment in the calendar year, a 
reasonable estimate of that payment on the assumption 
that the annuity contract had been held throughout the 
calendar year and no rights under the contract were dis- 
posed of in the calendar year; 


(m) the plan stipulates whether or not disability assistance pay- 
ments that are not lifetime disability assistance payments are to 
be permitted under the plan; 


(n) the plan provides that when the total of all amounts paid 
under the Canada Disability Savings Act before the beginning of 
a calendar year to any registered disability savings plan of the 
beneficiary exceeds the total of all contributions made before the 
beginning of the calendar year to any registered disability sav- 
ings plan of the beneficiary, 


(i) if the calendar year is not a specified year for the plan, the 
total amount of disability assistance payments made from the 
plan to the beneficiary in the calendar year shall not exceed 
the amount determined by the formula set out in paragraph 
(1) in respect of the plan for the calendar year, except that, in 
calculating that total amount, any payment made following a 
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transfer in the calendar year from another plan in accordance 
with subsection (8) is to be disregarded if it is made 


(A) to satisfy an undertaking described in paragraph 
(8)(d), or 


(B) in lieu of a payment that would otherwise have been 
permitted to be made from the other plan in the calendar 
year had the transfer not occurred, 


(ii) if the beneficiary attained the age of 59 years before the 
calendar year, the total amount of disability assistance pay- 
ments made from the plan to the beneficiary in the calendar 
year shall not be less than the amount determined by the 
formula set out in paragraph (1) in respect of the plan for the 
calendar year (or such lesser amount as is supported \by the 
property of the plan trust), and 


(iii) if the beneficiary attained the age of 27 years, but not the 
age of 59 years, before the calendar year, the beneficiary has 
the right to direct that, within the constraints imposed by sub- 
paragraph (i) and paragraph (j), one or more disability assis- 
tance payments be made from the plan to the beneficiary in 
the calendar year; 


(o) the. plan provides that, at the direction of the holders of the 
plan, the issuer shall transfer all of the property held by the plan 
trust (or an amount equal to its value) to another registered disa- 
bility savings plan of the beneficiary, together with all informa- 
tion in its possession that may reasonably be considered neces- 
sary for compliance, in respect of the other plan, with the 
requirements of this Act and with any conditions and obligations 
imposed under the Canada Disability Savings Act; and 


(p) the plan provides for any amounts remaining in the plan (af- 
ter taking into consideration any repayments under the Canada 
Disability Savings Act or a designated provincial program) to be 
paid to the beneficiary or the beneficiary’s estate, as the case 
may be, and for the plan to be terminated, by the end of the 
calendar year following the earlier of 


(i) the calendar year in which the beneficiary dies, and 


(ii) the first calendar year throughout which the beneficiary 
has no severe and prolonged impairments with the effects de- 
scribed in paragraph 118.3(1)(a.1). 
Related Provisions: 60.02 — Rollover of RRSP, RRIF or RPP to RDSP on death; 
146.4(10)(c) — Effect of non-compliance with para. (4)(h); 146.4(11) — Non-compli- 
ance with subsec. (4); 146.4(13)(b) — No amendment to plan unless Minister rules 
amendments comply; 205-207 — Part XI taxes on RDSPs; 248(3)(c) — RDSP set up 
in Quebec deemed to be trust. 


History: Para. 146.4(4)(g) amended by 2010, c. 12, subsec. 17(3), applicable to 2009 
et seq. It formerly read: 
(g) the plan prohibits a contribution from being made to the plan (other than as a 
transfer in accordance with subsection (8)) at any time if 


(i) the beneficiary attained the age of 59 years before the calendar year that 
includes that time, 


(ii) the beneficiary is not resident in Canada at that time, or 

(iii) the total of the contribution and all other contributions made (other than 

as a transfer in accordance with subsection (8)) at or before that time to the 
_ plan or to any other registered disability savings plan of the beneficiary 

would exceed $200,000; 


Subpara. 146.4(4)(i)(iii) amended by the said c. 12, subsec. 17(4), applicable to 2009 et 
seq. It formerly read: 
(iii) repayments under the Canada Disability Savings Act; 
The opening words of para. 146.4(4)(n) amended by the said c. 12, subsec. 17(5), to 
delete “(other than as a transfer in accordance with subsection (8))”, applicable to 2009 
et seq. 
The opening words of para. 146.4(4)(p) amended by the said c. 12, subsec. 17(6), to 
substitute “Canada, Disability Savings Act or a designated provincial program” for 
“Canada Disability Savings Act”, applicable to 2009 et seq. 
Subpara. 146.4(4)(p)Gi) amended by 2008, c. 28, subsec. 25(1), applicable to 2008 et 
seq. It formerly read: 
(p) the plan provides for any amounts remaining in the plan (after taking into 
consideration any repayments under the Canada Disability Savings Act) to be 
paid to the beneficiary or the beneficiary’s estate, as the case may be, and for the 
plan to be terminated, by the end of the calendar year following the earlier of 


(i) the calendar year in which the beneficiary dies, and 
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(ii) the taxation year in respect of which the beneficiary ceases to be a DTC- 
eligible individual. ’ 

Information Circulars: 99-1: Registered disability sayings plans. 

Forms: RC4460: Registered disability savings plan [guide, draft]. 


(5) Trust not taxable — No tax is payable under this Part by a 
trust on the taxable income of the trust for a taxation year if, 
throughout the period in the year during which the trust was in exis- 
tence, the trust was governed by a registered disability savings plan, 
except that 


(a) tax is payable under this Part by the trust on its taxable in- 
come for the year if the trust has borrowed money 


(i) in the year, or , 


(ii) in a preceding taxation’ year and has not repaid it before 
the beginning of the year; and 


(b) if the trust is not otherwise taxable under paragraph (a) on its 
taxable income for the year and, at any time in the year, it car- 
ries On one or more businesses or holds one or more properties 
that are not qualified investments (as defined in subsection 
205(1)) for the trust, tax is payable under this Part by the trust on 
the amount that its taxable income for the year would be if it had 
no incomes or losses from sources other than those businesses 
and properties, and no capital gains or losses other than from 
dispositions of.those properties, and for this purpose, 


(i) “income” includes dividends described in section 83, and 


(ii) paragraphs 38(a) and (b) are to be read as if the fraction 
set out in each of those paragraphs were replaced by the 
word “all”. 

Related Provisions: 149(1)(u.1) — RDSP exempt to extent provided by 146.4; 


205-207 — Other taxes on RDSPs; 253.1 — Investment in limited partnership is not 
carrying on business for 146.4(5)(b). 


(6) Taxation of disability assistance: payments — Where a 
disability assistance payment is made from’ a registered disability 
savings plan of a beneficiary, the amount, if any, by which the 
amount of the payment exceeds the non-taxable portion of the pay- 
ment shall be included, 


(a) if the beneficiary is alive at the time the payment is made, in 
computing the beneficiary’s income for, the beneficiary’s taxa- 
tion year in which the payment, is made; and , 


(b) in any other case, in computing the income of the benefici- 

ary’s estate for the estate’s taxation year in which the payment is 

made. ° 
Related Provisions: 56(1)(q.1) — Income inclusion; 60(z) — Repayment deducti- 
ble; 74.5(12)(a.2) — Attribution rules do not apply to RDSP;. 122.5(1)“adjusted_in- 
come” — Income not counted for purposes of GST/HST Credit; 122:6‘adjusted in- 
come” — Income: not counted ‘for purposes of Child Tax’ Benefit; 146.4(7)—Non- 
taxable portion of payment; 146.4(10)(b), (c) —Deemed payment from:non-compliant 
plan; 180.2(1)“adjusted income” — Income not counted for purposes of Old Age Se- 
curity clawback; 206.2 — Tax on advantage extended other than by’ making disability 
assistance payment. 


(7) Non-taxable portion of disability assistance pay- 
ment — The non-taxable portion of a disability assistance payment 
made. at.a particular time from a registered disability savings plan of 
a beneficiary is the lesser of the amount of the disability assistance 
payment and the amount determined by the formula 


AxB/C 
where 
A ‘is the amount of the disability assistance payment; 
B is the amount, if any, by which 


(a) the total of all amounts each of which is the amount of a 
contribution made before the particular time to any registered 
disability savings plan of the beneficiary 


exceeds 


(b). the total of all amounts each.of which is the non-taxable 
portion of 1a disability assistance payment made. before the 
particular time from any registered disability savings plan of 
the beneficiary; and 
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C is the amount by which the fair market value of the property 
held by the plan trust immediately before the payment exceeds 
the assistance holdback amount in relation to the plan. . 


Related Provisions: 146.4(6) — Remainder of payment is taxable. 


History: Para. (a) of the description of Bin subsec. 146.4(7) amended by 2010, cul. 
subsec. 17(7), to delete “(other than as a transfer in ‘accordance with subsection (8))", 
daha 2 to 2009 et seq. 


(8) Transfer of funds — An amount is transferred froiti a regis- 
tered disability savings plan (in this subsection referred to as the 
“prior plan”) of a beneficiary in accordance with this subsection if 


(a) the amount is transferred directly to another registered disa- 
bility savings plan (in this subsection referred to as the “new 
plan”) of the beneficiary; 


(b) the prior plan is terminated immediately after the transfer; 


(c) the issuer of the prior plan provides the issuer of the new 
plan with all information in its possession concerning the prior 
plan as may reasonably be considered necessary for compliance, 
in respect of the new plan, with the requirements of this Act and 
with any conditions and obligations imposed under the Canada 
Disability Savings Act; and 


(d) where the beneficiary attained the age of 59 years before the 
calendar year in which the transfer occurs, the issuer of the new 
plan undertakes to make (in addition to any other disability as- 
sistance payments, that, would otherwise have been made from 
the new plan in the year) one or more disability assistance pay- 
ments from the plan in the year, the total of which is equal to the 
amount, if any, by which 


(i) the total amount of disability assistance payments that 
would have been required to be made ‘from the prior plan in 
the year if the transfer had not occurred 


exceeds 


(ii) the total amount of disability assistance payments made 
from the prior plan in the year. 


Related Provisions: 146.4(9) —No tax on transfer; 248(1)“disposition”(f)(vi) — 
Transfer from RDSP to RDSP is not disposition. 


(9) No income inclusion on transfer — An amount transferred 
in accordance with subsection (8) is not, solely because of that 
transfer, to be included in computing the income of any taxpayer. 


(10) Non-compliance — cessation of registered status — 
Where, at any particular time, a registered disability savings plan is 
non-compliant as described in subsection (11), 


(a) the plan ceases, as of the particular time, to be a registered 
disability savings plan (other than for the purposes of applying, 
as of the particular time, this subsection and subsection (11)); 


(b) a disability assistance payment is deemed to have been made 
from the plan at the time (in this subsection referred to as the 
“relevant time”) immediately before the particular time to the 
beneficiary ‘under the plan (or, if the beneficiary is deceased at 
the relevant time, to the beneficiary’s estate), the amount of 
which payment is equal to the amount, if any, by which 


(i) the fair market value of the property held by the plan trust 
at the relevant time 


exceeds 


(ii) the assistance holdback amount in relation to the plan; 
and 


(c) if the plan is non-compliant because of a payment that is not 
in accordance with paragraph (4)(j), a disability assistance pay- 
ment is deemed to have been made from the plan at the relevant 
time (in addition to the payment deemed by paragraph’ (b) to 
have been made) to the beneficiary under the plan (or, if the 
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beneficiary is deceased at the relevant time, to ps bag S 
estate) 


(i) the amount of which payment is equal to the amount by 
which the lesser of 


(A) the assistance holdback amount in relation to the plan, 
and 


(B) the fair market value of the property held by thie plan 
trust at the relevant time 


exceeds 


(C) the fair market value of the property held by the plan 
trust immediately after the particular time, and 
(ii) the non-taxable portion of which is deemed to. be nil. 
Related Provisions: 160.21 — Joint and several liability for tax; 205-207 — Other 
taxes on RDSPs. ez, 
Information Circulars: 99-1: Registered disability savings plans. 


(11) Non-compliance — A registered disability savings plan is 
non-compliant 


(a) at any time that the plan fails to comply with a condition in 
subsection (4); 


(b) at any time that there is a failure to administer the plan in 
accordance with its terms (other than those terms which the plan 
is required by subparagraph (4)(a)(i) to stipulate); and 

(c) at any time that a person fails to comply with a condition or 
an obligation imposed, with respect to the plan, under the, Can- 
ada Disability Savings Act, and the specified Minister has. noti- 
fied the Minister that, in the specified Minister’s. opinion, it is 
appropriate that the plan be considered to be non-compliant be- 
cause of the failure. 


Related Provisions: 146.4(10) — Effect of non-compliance; 146.4(12) — Excep- 
tions to subsec. (11); 146.4(13)(c) — Notification of non-compliance required. 


(12) Non-application of subsec. (11) — Where a registered 
disability savings plan would otherwise be non-compliant at a par- 
ticular, time because of a failure described in paragraph (11)(a) or 
(b), | 
(a) the Minister may waive the application of the relevant para- 
graph with respect to the failure, if it is just and equitable to do 
SO; 
(b) the Minister may deem the failure to have occurred at a later 
time; 
(c) if the failure consists of the making of a contribution that is 
prohibited under any of paragraphs (4)(f) to (h), an amount 
equal to the amount of the contribution has been withdrawn 
from the plan within such period as is specified by the Minister 
and the Minister has approved the application of this paragraph 
with respect to the failure, 


(i) the contribution is deemed never to have been made, and 


(ii) the withdrawal is deemed not to be a disability assistance 
payment and not to be in contravention of the condition in 
paragraph (4)(i); or 
(d) if the failure consists of the plan not being terminated by the 
time set out in paragraph (4)(p) and the failure was due to the 
issuer being unaware of, or there being some uncertainty as to, 
the existence of circumstances requiring that the plan be 
terminated, 


(i) the Minister may specify a later time by which the plan is 
to be terminated (but no later than is reasonably necessary. for 
the plan to be terminated in an orderly manner), and 


(ii) paragraph (4)(p) and the plan terms are, for the purposes 

of paragraphs (11)(a) and (b), to be read as though they re- 

quired the plan to be terminated by the time so specified. 
History: Para. 146.4(12)(d) amended by 2008, c. 28, subsec. 25(2), applicable to 2008 
et seq. It formerly read: 


(d) if the failure consists of the plan not being terminated as required under para- 
graph (4)(p) and was due either to the issuer not being aware of the beneficiary 
having died or having ceased to be a DTC-eligible individual or to some uncer- 
tainty as to the beneficiary having ceased to be a DTC-eligible individual, the 
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Minister may specify a later date by which it is reasonable to assume that the 
plan can be terminated in an orderly manner and, for the purposes of paragraphs 
(11)(a) and (b), paragraph (4)(p) and the plan terms are to be read as though they 
required the plan to be terminated by that date. 


(13) Obligations of issuer — The issuer of a registered disabil- 
ity savings plan shall, 


(a) where an entity becomes a holder of the plan after the plan is 
entered into, so notify the specified Minister in prescribed form 
containing prescribed information on or before the day that is 60 
days after the later of 


(i) the day on which the issuer is advised of the entity having 
become a holder of the plan, and 


(ii) the day on which the issuer is provided with the new 
holder’s Social Insurance Number or business number, as the 
case may be; 


(b) not amend the plan before having réleisied nbtiicabion from 

the Minister that, in the Minister’s opinion, a plan whose terms 

are identical to the amended plan: would, if entered into. by enti- 

ties eligible, to enter into a disability savings plan, comply with 
_ the conditions in subsection (4); 


(c) where the issuer becomes. aware that the’ plan is, or is likely 
to become, non-compliant (determined without reference to par- 
agraph (11)(c) and subsection (12)), notify the Minister and the 
specified Minister of this fact on or before the day that is 30 
days after the day on which the issuer becomes so aware; and 


(d) exercise the care, diligence and, skill,of a reasonably prudent 
person to minimize the possibility that a holder of the plan may 
become liable to pay tax. under Part XI in connection with the 
plan. 


History [s. 146.4]: S. 146.4 added by 2007, c. 35,.s. 115, applicable to 2008 et seq. 


Definitions [s. 146.4]: “amount”, “annuity” — 248(1); “assistance holdback 
amount” — 146.4(1); “beneficiary” — 146.4(1)“disability savings plan’; “borrowed 
money”, “business”, “business number” — 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “Canada” — 255, Interpretation Act 35(1); “capital gain” — 39(1)(a), 
248(1); “corporation” — 248(1), Interpretation Act. 35(1); “DTC-eligible individual’, 
“designated provincial program”, “disability assistance payment’, “disability savings 
plan” — 146,4(1); . “disposition”, ‘dividend’ — 248(1); “estate” — 104(1), 248(1); 
“holder” — 146.4(1); “identical” — 248(12); “individual” — 248(1); “issuer” — 
146.4(1)“disability savings plan’(a)(i); “lifetime disability assistance payments” — 


146.4(1); “Minister” — 248(1); “month” — Interpretation Act 35(1); “non-compli- 
ant” — 146.4(11), (12); “non-taxable' portion” — 146.4(7);\ “parent”? — 252(2)(a); 
“person” — 248(1);. “plan trust’ — 146.4(1); “prescribed”, 


“province” — Interpretation Act 35(1); “qualified investment” — 205(1); “qualifying 
person” — 146.4(1); “registered disability savings plan” — 146.4(1), 248(1); “relevant 
time” — 146.4(10)(b); . “resident in’ Canada” —250; “specified disability savings 
plan” — 146.4(1.1)-(1.4); “specified Minister’, “specified year” — 146.4(1); “taxable 
income” — 248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
248(1), (3); “writing”, “written” — Interpretation Act 35(1)“writing”. 
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Deferred Profit Sharing Plans 


147. (1) Definitions — In this section, 


“deferred profit sharing plan” means a profit sharing plan. ac- 
cepted by the Minister for registration for, the, purposes of this. Act, 
on application therefor in prescribed manner by a trustee under the 
plan and an employer of employees who are beneficiaries under the 
plan, as complying with the requirements of this section; 

Related Provisions: 75(3)(a) — Reversionary trust rules do not apply to DPSP; 
108(1)‘‘trust”’(a) — “Trust” “does not include a DPSP. ‘for ‘certain purposes; 
128.1(10)“excluded right or interest’(a)(iv) — No deemed disposition of: DPSP on 
emigration. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Forms: T2214: Application for registration as a deferred profit sharing plan. 


“forfeited amount’, under a deferred profit sharing plan or a plan 
the registration of which has been revoked pursuant to subsection 
(14) or (14.1), means an amount to which a beneficiary under the 
plan has ceased to have any rights, other than the portion thereof, if 
any; that is payable as a consequence of the death of the beneficiary 
to a person who is entitled thereto by virtue of the participation of 
the beneficiary in the plan; 


“licensed annuities provider” means a person licensed or other- 
wise authorized under the laws of Canada or a Province to carry on 
in Canada an annuities business; 


Related Provisions: 248(1)“licensed annuities provider” — Definition applies to 
entire Act. 


History: The definition “licensed annuities provider” added to subsec. iy by 1997, 
c. 25, subsec.-43(1), applicable after 1991. 


“profit sharing plan” means an arrangement under which pay- 
ments computed by reference to an employer’s profits from. the em- 
ployer’s business, or by reference to those profits and the profits, if 
any, from the business of a corporation with which the employer 
does not deal at arm’s length, are or have been made by the em- 
ployer to a trustee in trust for the benefit of employees or former 
employees of that. employer. 

Related Provisions: 147(16)— Payments out of profits; 248(1)“deferred profit 


sharing plan’, “profit sharing. plan” — Definitions apply to entire Act; 248(8) — 
Meaning of “consequence” of death. 


Regulations: 1501 (prescribed manner). 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits. 


Information Circulars: 77-1R4: Deferred profit sharing plans. See also at end of s. 
147. 


Forms: T3D: Income tax return for DPSP or revoked DPSP. 


1229 


S. 147(1.1) 


(1.1) Participating employer — An employer is considered to 
participate in a profit sharing plan where the employer makes or has 


made payments under the plan to a trustee in trust for the benefit of 


employees or former employees of the employer. 
History: Subsec. 147(1.1) added by 1997, c. 25, subsec. 43(2), applicable after 1988. 


(2) Acceptance of plan for registration — The Minister shall 
not accept for registration for the purposes of this Act any profit 
sharing plan unless, in the Minister’s opinion, it complies with the 
following conditions: 


(a) the plan provides that each payment made under the plan to a 
trustee in trust for the benefit of beneficiaries thereunder is the 
total of amounts each of which is required to be allocated by the 
trustee in the year in which it is received by the trustee, to the 
individual beneficiary in respect of whom the amount was so 
paid; 

(a.1) the plan includes a stipulation that no contribution may be 
made to the plan other than 


(i) a contribution made in accordance with the terms of the 
plan by an employer for the benefit of the employer’s em- 
ployees who are beneficiaries under the plan, or 


(ii) an amount transferred to the plan in accordance with sub- 
section (19); 


(b) the plan does not provide for the payment of any amount to 
an employee or other beneficiary thereunder by way of loan; 


(c) the plan provides that no part of the funds of the trust gov- 
erned by the plan may be invested in notes, bonds, debentures, 
bankers’ acceptances or similar obligations of 


(i) an employer by whom payments are made in trust to a 
trustee under the plan for the benefit of beneficiaries thereun- 
der, or 


(ii) a corporation with whom that employer does not deal at 
arm’s length; 


(d) the plan provides that no part of the funds of the trust gov- 
erned by the plan may be invested in shares of a corporation at 
least 50% of the property of which consists of notes, bonds, de- 
bentures, bankers’ acceptances or similar obligations of an em- 
ployer or a corporation described in paragraph (c); 


(e) the plan includes a provision stipulating that no right or inter- 
est under the plan of an employee who is a beneficiary thereun- 
der is capable, either in whole or in part, of surrender or 
assignment; 


Proposed Amendment — 147(2)(e) 


(e) the plan includes a provision stipulating that no right of a 
person under the plan is capable of any surrender or assign- 
ment other than . 


(i) an assignment under a decree, an order or a judgment of 
a competent tribunal, or under a written agreement, that re- 
lates to a division of property between an individual and the 
individual’s spouse or common-law partner, or former 
spouse or common-law partner, in settlement of rights that 
- arise out of, or on a breakdown of, their marriage or com- 
-Mon-law partnership, : 
(ii) an assignment by a deceased individual’ s legal repre- 
sentative on the distribution of the. individual’ s estate, and 
(iii) a surrender of benefits to avoid revocation of the plan’s 
registration; ‘ 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
105(1), will amend para. 147(2)(e) to read as above, applicable after March 20, 2003. 
Technical Notes (July 2010): Subsection 147(2) sets out the conditions that a 
profit sharing plan must satisfy in order to be registered as a DPSP. Paragraph — 
147(2)(e) requires that such a plan include a provision ‘stipulating that no right of an 
employee who is a beneficiary under the plan is capable of ‘Surrender or assignment, 


Paragraph 147(2)(e) is amended in two ways. First, it is amended to extend the appli- 
cation of the provision to require that the stipulation apply to all persons who have - 
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O S) ate, 
subsection 147(19) that accommodate the div 
of a marriage or common-law partnership. 


(f) the plan includes a provision stipulating that each of the trust- 
ees under the plan shall be resident in Canada; 


(g) the plan provides that, if a corporation licensed or otherwise 
authorized under the laws of Canada or a province to carry on in 
Canada the business. of offering to the public its services as trus- 
tee is not a trustee under the plan, there shall be at least 3 trust- 
ees under the plan who shall be individuals; 


(h) the plan provides that all income received, capital gains 
made and capital losses sustained by the trust governed by the 
plan must be allocated to beneficiaries under the plan on or 
before a day 90 days after the end of the year in which they were 
received, made or sustained, as the case may be, to the extent 
that they have not been allocated in years preceding that year; 


(1) the plan provides that each amount allocated or reallocated by 
a trustee under the plan to a beneficiary under the plan vest ir- 
revocably in that beneficiary, 


(i) in the case of an amount allocated or reallocated before 
1991, at a time that is not later than 5 years after the end of 
the year in which it was allocated or reallocated, unless the 
beneficiary becomes, before that time, an individual who is 
not an employee of any employer who participates in the 
plan, and 


(ii) in the case of any other amount, not later than the later of 
the time of allocation or reallocation and the day on which 
the beneficiary completes a period of 24 consecutive months 
as a beneficiary under the plan or under any other deferred 
profit sharing plan for which the plan can reasonably be con- 
sidered to have been substituted; 


(1.1) the plan requires that each forfeited amount under the plan 
and all earnings of the plan reasonably attributable thereto be 
paid to employers who participate in the plan, or be reallocated 
to beneficiaries under the plan, on or before the later of Decem- 
ber 31, 1991 and December 31 of the year immediately follow- 
ing the calendar year in which the amount is forfeited, or such 
later time as is permitted in writing by the Minister under sub- 
section (2.2); 


(j) the plan provides that a trustee under the plan inform, in writ- 
ing, all new beneficiaries under the plan of their rights under the 
plan; 


(k) the plan provides that, in respect of each beneficiary under 
the plan who has been employed by an employer who partici- 
pates in the plan, all amounts vested under the plan in the bene- 
ficiary become payable 


(i) to the beneficiary, or 


(ii) in the event of the beneficiary’s death, to another person 
designated by the beneficiary or to the beneficiary’s estate, 


not later than the earlier of 


(iii) the end of the year in which the beneficiary attains 71 
years of age, and 


(iv) 90 days after the earliest of 
(A) the death of the beneficiary, 


(B) the day on which the beneficiary ceases to be em- 
ployed by an employer who participates in the plan 
where, at the time of ceasing to be so employed, the bene- 
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ficiary is not employed by another employer who partici- 
pates in the plan, and 


(C) the termination or winding-up of the plan, 


except that the plan may provide that, on election by the benefi- 
ciary, all or any part of the amounts payable to the beneficiary 
may be paid ; 
(v) in equal instalments payable not less frequently than an- 
nually over a period not exceeding 10 years from the day on 
which the amount became. payable,, or ' 


(vi) by a trustee under the plan to a licensed annuities: pro- 
vider to. purchase for the beneficiary an annuity where 


(A) payment of the annuity is to begin not later than the 
end of the year in which the beneficiary attains 71 years 
of age, and 


(B) the guaranteed term, if any, of the annuity does not 
exceed 15) years; 


(k.1) the plan requires that no benefit or loan, other than 


(i) a benefit the.amount of which is required to be included in 
computing the beneficiary’s income, 


(ii) an amount referred to in paragraph (10)(b), 


(ii.1) an amount paid pursuant to or under the plan by a trus- 
tee under the plan to a_ licensed annuities provider to 
purchase for a beneficiary under the plan an annuity to which 
subparagraph (k)(vi) applies, 


(iii) a benefit derived from an allocation or reallocation re- 
ferred to in subsection (2), or 


(iv) the benefit derived from the provision of administrative 
or investment services in respect of the plan, 


that is conditional in any way on the existence of the plan may 
be extended to a beneficiary thereunder or to a person with 
whom the beneficiary was not dealing at arm’s length; 


(k.2) the plan provides that no individual who is 
(i) a person related to the employer, 


(ii) a person who is, or is related to, a specified shareholder 
of the employer or of a corporation related to the employer, 


(iii) where the employer is a partnership, a person related to a 
member of the partnership, or 


(iv) where the employer is a trust, a person who is, or is re- 
lated to, a beneficiary under the trust 


may become a beneficiary under the plan; and 


(1) the plan, in all other respects, complies with regulations of 
the Governor in Council made on the recommendation of the 
Minister of Finance. 


Related Provisions: 56(1)(d.2)(iii) — Income from annuity purchased with plan 
funds is taxable; 146(5.21)(b) — Anti-avoidance re pension adjustment; 147(1.1) — 
Meaning of “participates” in a profit sharing plan; 147(2.1) — Terms limiting contribu- 
tions; 147(2.2) — Reallocation of forfeitures; 147(10)(a) — Amount used to purchase 
annuity under 147(2)(k)(vi) is not taxable; 147(10.3) — Amount contributed to or for- 
feited under a plan; 147(10.6) — Where pre-1997 annuity has not begun by age 69; 
147(14) — Revocation of registration where plan ceases to comply with requirements; 
147(17) — Meaning of ‘other beneficiary”; 147(19) — Transfer to spouse’ s/partner’s 
RPP, RRSP or RRIF on breakdown of relationship; 147(21) — Restrictions re transfers 
from DPSPs; 172(3) — Appeal from refusal to register, revocation of registration, etc.; 
198-204 — Taxes on DPSPs and revoked plans; 204.1(3) — Tax payable by DPSP on 
excess contributions; 204,2(4) — Definition of “excess amount” for a DPSP; Reg. 
8502(f) — RPP rules parallel to 147(2)(e). 


History: Subpara. 147(2)(k)(iii) and cl: 147(2)(k)(vi)(A) amended to substitute “71” 
for “69” by 2007, c. 29, subsecs. 20(2), (4), applicable after 2006. 


Para. 147(2)(k) amended by 1997, c. 25, subsec. 43(3), applicable after 1996, except 
that 


(a) where a beneficiary under a profit sharing plan attained 70 years of age before 
1997. 
(i) in applying subpara. (iii) in respect of the beneficiary, that subpara. shall be 
read as follows: 
(iii) 90 days after the day on which the beneficiary attains 71 years of 
age, and 
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(ii) in applying cl. (vi)(A) in respect of the beneficiary, the reference in that 

clause to “the end of the year in which the beneficiary attains 69 years of age” 

shall'be read as “the day on which the beneficiary attains 71 years of age”, and 

| (b) where a beneficiary under a profit sharing plan attained 69 years of age in 

1996, in applying subpara. (iii) and cl. (vi)(A) in respect of the beneficiary, the 

references in those provisions to “69 years of age” shall be read as “70 years of 

age”. . 
Para. (k) formerly’ read: 

(k) the plan provides that, in ‘respect of each employee who is ‘a beneficiary 
under the plan, ‘all amounts vested in the employee become payable to the em- 
ployee or, in the event of the employee’s death, to a beneficiary designated by 


the employee or to the employee’s estate, not later than 90 days after the earliest 
of 


(i) the death of the employee, 


(ii) the day on which the employee ceases to be employed by an employer 
who makes or has made payments under the plan to a trustee under the plan, 


(iii) the day on which the employee. becomes 71 years of age, and 

(iv) the termination or winding up of the plan, 
except that the plan mayprovide that; on election by the employee, all or any 
part of the amounts payable to the employee may be paid 


(v) in equal instalments payable not less frequently than annually, over a pe- 
riod not exceeding 10 years from the day on which the amount became paya- 
ble, or 


(vi) by a trustee under the plan to a person licensed or otherwise authorized 
under the laws of Canada or a province to carry on in Canada an annuities 
business, to purchase for the employee an annuity commencing not later 
than a day 71. years after the day of the employee’s birth, the guaranteed 
term of which, if any, does not exceed 15 years; 
Subpara. 147(2)(k.1)(ii) amended, and subpara. (ii.1) added, by 1997, c. 25, subsec. 
43(4), applicable after 1991. Subpara: (k.1)(ii) formerly read: 
(ii) an amount referred to in paragraph (10)(a) or (b), 
The opening words of para. 147(2)(c), and para. (d), substituted by 1994, c. 21, sub- 
secs. 72(1), (2), applicable to 1993 et seg. Those portions formerly read: 


(c) the plan provides that no part of the funds of the trust governed by the plan 
may be invested in notes, bonds, debentures or similar obligations of 


(d) the plan provides that no part of the funds of the trust governed by the plan 
may be invested in shares of a corporation at least 50% of the property of 
which consists of notes, bonds, debentures or similar obligations of an em- 
ployer ora corporation described in paragraph (c); 


Regulations: 4900(2) (obligations described in, 147(2)(c), are not qualified 
investments). 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits; IT-281R2: Elections on single payments from a de- 
ferred profit-sharing plan (archived); IT-363R2; Deferred profit sharing plans — de- 
ductibility of employer contributions and taxation of amounts received by a beneficiary 
(archived); IT-517R: Pension tax credit (archived): 


Information Circulars: 74-1R5: Form T2037 — Notice of purchase of annuity with 
“plan” funds; 78-14R4: Guidelines for trust companies ‘and other persons. responsible 
for filing T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Plans Compliance Bulletins: 1, 2, 3 (how to contact us). 


Forms: T2037: Notice of purchase of annuity with “plan” funds; T2214: Application 
for registration as a deferred profit sharing plan. 


(2.1) Terms limiting contributions — The Minister shall not 
accept for registration for the purposes of this Act a profit sharing 
plan unless it includes terms that are adequate to ensure that the 
requirements of subsection (5:1) in respect of the plan will be satis- 
fied for each calendar year. 


(2.2) Reallocation of forfeitures — The Minister may, on writ- 
ten application, extend the time for satisfying the requirements of 
paragraph (2)(i.1). where 
(a) the total of the forfeited amounts arising in a calendar year is 
greater than normal because of unusual circumstances; and 


(b) the forfeited amounts are to be reallocated on ‘a reasonable 
basis to a majority of beneficiaries under the plan. 


(3) Acceptance of employees profit sharing plan for regis- 
tration — The Minister shall not accept for registration for the pur- 
poses of this Act any employees profit sharing plan unless all the 
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capital gains of or made by the trust governed by the plan before the 
date of application for registration of the plan and all the capital 
losses of or sustained by the trust before that date have been allo- 
cated by the trustee under the plan to employees and other benefi- 
ciaries thereunder. 


(4) Capital gains determined — For the purposes of subsec- 
tions (3) and (11), such amount as may be determined by the Min- 
ister, on request in prescribed manner by the trustee of a trust gov- 
ered by an employees profit sharing plan, shall be deemed to be 
the amount of 


(a) the capital gains of or made by the trust governed by the plan 
before the date of application for registration of the plan, or 


(b) the capital losses of or sustained by the trust before that date, 
as the case may be. 


(5) Registration date — Where a profit sharing plan is accepted 
by the Minister for registration as a deferred profit sharing plan, the 
plan shall be deemed to have become registered as a deferred profit 
sharing plan 


(a) on the date the application for registration of the plan was 
made; or 


(b) where in the application for registration a later date is speci- 
fied as the date on which the plan is to commence as a deferred 
profit sharing plan, on that date. 

Related Provisions: 144(11) — Taxation year of trust accepted as DPSP. 


(5.1) Contribution limits — For the purposes of subsections (2.1) 
and (9) and paragraph (14)(c.4), the requirements of this subsection 
in respect of a deferred profit sharing plan are satisfied for a calen- 
dar year if, in the case of each beneficiary under the plan and each 
employer in respect of whom the beneficiary’s pension credit (as 
prescribed by regulation) for the year under the plan is greater than 
nil, 
(a) the total of all amounts each of which is the beneficiary’s 
pension credit (as prescribed by regulation) for the year in re- 
spect of the employer under a deferred profit sharing plan does 
not exceed the lesser of 


(i) ‘2 of the money purchase limit for the year, and 


(1i) 18% of the amount that would be the beneficiary’s com- 
pensation (within the meaning assigned by subsection 
147.1(1)) from the employer for the year if the definition 
“compensation” in subsection 147.1(1) were read without 
reference to paragraph (b) of that definition; 


(b) the total of all amounts each of which is the beneficiary’s 
pension credit (as prescribed by regulation) for the year under a 
deferred profit sharing plan in respect of 


(i) the employer, or 
(1i) any other employer who, at any time in the year, does not 
deal at arm’s length with the employer 
does not exceed '/2 of the money purchase limit for the year; and 
(c) the total of 


(i) the beneficiary’s pension adjustment for the year in re- 
spect of the employer, and 


(ii) the total of all amounts each of which is the beneficiary’s 
pension adjustment for the year in respect of any other em- 
ployer who, at any time in the year, does not deal at arm’s 
length with the employer 


does not exceed the lesser of 
(ili) the money purchase limit for the year, and 


(iv) 18% of the total of all amounts each of which is the ben- 
eficiary’s compensation (within the meaning assigned by 
subsection 147.1(1)) for the year from the employer or any 
other employer referred to in subparagraph (ii). 
Related Provisions: 147(2.1) — Terms limiting contributions; 147(5.11) — Com- 
pensation, 147(8) — Employer contributions deductible; 147(9) — Limitation on de- 
duction; 147(14) — Revocation of registration; 147(22) — Excess transfer; 147.1(8) — 
Pension adjustment limits; Reg. 8301(11) — Timing of contributions. 
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Regulations: 8301(2)-(3) (pension credit under DPSP). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: See list at end of s. 147. 


Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). 


(5.11) Compensation — Where at any time in a calendar year an 
individual ceases to be employed by an employer, ) 


(a) for the purposes of paragraph (5.1)(a), the amount that would 
be the individual’s compensation (in this subsection having the 
meaning assigned by subsection 147.1(1)) from the employer for 
the year if the definition “compensation” in subsection 147.1(1) 
were read without reference to paragraph (b) of that definition 
shall be deemed to be the greater of 


(i) that amount determined without reference to this para- 
graph, and 


(ii) the amount that would be the individual’s compensation 
from the employer for the immediately preceding year if the 
definition “compensation” in subsection 147.1(1) were read 
without reference to paragraph (b) of that definition; and 


(b) for the purposes of paragraph (5.1)(c), the individual’s com- 
pensation from the employer for the year shall be deemed to be 
the greater of 


(i) that compensation determined without reference to this 
paragraph, and 


(ii) the individual’s compensation from the employer for the 
immediately preceding year. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 105(2),. 
will repeal subsec. 147(5.11), applicable to cessations of employment thai ar 
oN ee aan 


Technical Notes (July 2010): Subsection 147(5.1) sets ‘out the employer cont 
tion limits for DPSPs. In general terms, the maximum employer contributions in 
spect of an individual for a calendar year cannot exceed the lesser of: (i) 18% of the 
individual’s compensation for the year from the employer; and (ii) ‘2 of the year’s” 
money purchase limit. For this purpose, “compensation” and “money purchase limit” 
are generally as defined in subsection 147.1(1). Additional cross-plan limits apply if. 
the individual also participates in an RPP sponsored by the employer or in a DPSP or 


deduction for all contributions made in the year, except as expressl 
ing by the Minister, ee See saad : 
Subsection 147(5.11) provides a special relieving rule that applies when an e1 
who is a beneficiary under a DPSP terminates employment with a participa g 
ployer in a calendar year. In this circumstance, for the purposes of determining whether 
the contribution limits have been satisfied, the employee’s compensation can be based 
on the compensation for the immediately preceding year, if it is more than the compen-_ 
sation for the year of termination. _ 


fe i ceishen 
This rule recognizes that it is common practice for an employer to make contributions. 
to a DPSP only after its fiscal year-end, since this is when profits are determined. This” 
can often result in employer contributions being made based (in whole or in yn 
employees’ earnings in the previous calendar year, but being included in the emplo 
ees’ contribution limits for the current calendar year. This in turn can give rise to o 
contributions when an employee terminates employment later in the year before havir 


effects by allowing the contribution limits to be based on the employee’s 
from the preceding calendar year. 7 pelove? Gor ye ae 

There are, however, two policy concerns with the approach us 
147(5.11). The first concern is that the provision deals only with ov 
that involve employees who terminate employment. It does not provide relief : 
lar over-contributions that arise where an employee takes an unpaid leave of 
before having earned sufficient compensation to support any contributions that 
ployer had already made on his or her behalf. The second concern is that the prov: 
allows DPSP contributions to be made in situations i upporti 

ployment income. eee on : 
To address these concerns, subsection 147(5.11) is repealed and replaced by a 
relief mechanism in section 8301 of the Regulations [see Reg. 8301(2), (2.1) 
The new mechanism will provide relief in both of the situations desc 
allowing over-contributions to be ignored for purposes of the DPSP contri 


provided the excess is refunded from the plan. bre 
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(6) Deferred plan not employees profit sharing plan — For 
a period during which a plan is a deferred profit sharing plan, the 
plan shall be deemed, for the aaoeie of this Act, not to be an 
employees profit sharing plan. 


Related Provisions: 144(11) — Year-end of EPSP on becoming DPSP. 


(7) No tax while trust governed by plan — No tax is payable 
under this Part by a trust on the taxable income of the trust for a 
period during which the trust was governed by a deferred profit 
sharing plan. 


Related Provisions: 149(1)(s) — Exemption for DPSP; 198 — Tax on acquisition 
of non-qualified investments and.use of assets as security; 207.1(2),— Tax payable by 
DPSP on holding non-qualified. investments. 


(8) Amount of employer’s contribution deductible — Sub- 
ject to subsection (9), there may be deducted in computing the in- 
come. of an employer for a taxation year the total of all amounts 
each of which isan amount paid by the employer in the year or 
within 120 days after the end of the year to a trustee under a de- 
ferred profit sharing plan for the benefit of the employer’s employ- 
ees who are beneficiaries under the plan, to the extent that the 
amount, was paid in accordance with the terms of the plan and was 
not deducted in computing the gruel s income for a preceding 
taxation year. 


Related Provisions: 6(1)(a)(i) — Employer’s contribution to DPSP not a taxable 
benefit; 20(1)(y) — Employer’s contribution to DPSP deductible; 147(5.1) — Contri- 
bution limits; 147(9), (9.1) — Limitations on deduction; . 147(20) — Taxation of 
amount transferred; 204.1(3) — Tax payable by DPSP on excess amount. 


Interpretation Bulletins: IT-280R: Employees profit sharing plans— payments 
computed. by: reference to, profits; IT-363R2: Deferred profit sharing plans — deduct- 
ibility of employer contributions and taxation of amounts received by a beneficiary 
(archived). 


Forms: T2 SCH 15: Deferred income oa 


(9) Limitation on deduction — Where the requirements. of sub- 
section (5.1) in respect of a deferred profit sharing plan are not sat- 
isfied for a calendar year by reason that the pension credits of a 
beneficiary under the plan in respect of a particular employer do not 
comply with paragraph (5.1)(a) or the beneficiary’s pension credits 
or pension adjustments in respect of a particular employer and other 
employers who do not deal at arm’s length with the particular em- 
ployer do not comply with paragraph (5.1)(b) or (c), the particular 
employer is not entitled to a deduction under subsection (8) in com- 
puting the particular employer’s income for any taxation year in re- 
spect of an amount paid to a trustee under the plan.in the calendar 
year except to the extent expressly permitted.in writing, by the Min- 
ister, and, for the purposes of this subsection,.an.amount paid to a 
trustee of a deferred profit sharing plan in the first two months ofa 
calendar year shall be deemed to have been paid in the immediately 
preceding year and not to have been paid in the year to the extent 
that the amount can reasonably be considered to be in respect of the 
immediately, preceding year. 


Forms: T2 SCH 15: Deferred income plans. 


(9.1) No deduction — Notwithstanding subsection (8), no deduc- 
tion shall: be made in computing the income of an employer for a 
taxation year in respect of an amount paid by the. employer for the 
year to.a trustee under a deferred profit sharing plan in respect of a 
beneficiary who is described in paragraph (2)(k.2) in respect of the 
plan. 


Interpretation Bulletins: IT-280R: Employees. profit sharing plans — payments 
computed by reference to profits; IT-363R2: Deferred profit sharing plans — deduct- 
ibility,of employer contributions and taxation of amounts received by a beneficiary 
(archived). 


S. 147(40.2) 


(10) Amounts received taxable — There shall be included in 
computing the income of a beneficiary under a deferred profit.shar- 
ing plan for a taxation year the amount, if any, by which 


(a) the total of all amounts received ‘by, the beneficiary in the 
year froma trustee under the plan (other than as a result of ac- 
quiring an annuity described in subparagraph (2)(k)(vi) under 
which the beneficiary is the annuitant) 


exceeds 


(b) the total of all amounts each of which is an amount deter- 
mined for the year under subsection (10.1), (11) or (12) in rela- 
tion to the plan and in respect of the beneficiary. 


Related Provisions: 56(1)(d.2)(iii)— Income from annuity purchased with plan 
funds is taxable; 56(1)(i) — Deferred profit sharing plan; 60(j) — Transfer of superan- 
nuation benefits; 104(27.1) —DPSP benefits; 128.1(10)‘excluded right or inter- 
est’’(a)(iv) — No deemed disposition of DPSP on emigration; 139.1(12) — Conversion 
benefit on demutualization of insurance corporation not taxable; 147(10.1) — Single 
payment on retirement etc.; 147(10.4) — Income on disposal of shares; 147(11) — 
Portion of receipts deductible; 147(18) — Inadequate consideration on purchase from 
or sale to trust; 147(20) — Taxation of amount transferred; 153(1)(h) — Withholdings; 
212(1)an), 214(3)(d) — Withholding tax on payments to non-residents, 


History: Subsec. 147(10) amended by 1997,.c. 25,\subsec. 43(5), applicable to 1992 et 
seq. Subsec. (10) formerly read: 


(10) There shall be included in computing the income of a beneficiary under a 
deferred profit sharing plan for a taxation year the amount by which the total of 
the amounts received by the beneficiary in the year from a trustee under the plan 
exceeds the total of 


(a) any amounts determined for the year under subsection (10.1), (11) or 
(12) in relation to the plan and in respect of the beneficiary, and 


(b) amounts paid by a trustee under the plan pursuant to.the plan to a person 
described in subparagraph (2)(k)(vi) to purchase an annuity described in that 
subparagraph. 


Selected Cases [subsec. 147(10)]: Rv. Powell, [1980] C.T.C. 382 (RCTD) 
(Increase in value of shares from time of. acquisition in deferred profit sharing plan 
included in income). 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits; IT-281R2: Elections on single payments from a de- 
ferred profit-sharing plan’ (archived); IT-363R2: Deferred profit sharing plans —de- 
ductibility of employer contributions and taxation of amounts received by a beneficiary 
(archived); IT-528: Transfers of funds between registered plans. 


Information Circulars: See list at end of s.147. 
Advance Tax Rulings: ATR-31: Funding of divorce settlement.amount from DPSP. 


(10.1) Single payment on retirement, etc. — For the purposes 
of subsections (10) and (10.2), where a beneficiary under a deferred 
profit sharing plan has received, in a taxation year and when the 
beneficiary was resident in Canada, from a trustee under the plan a 
single payment that included shares of the capital stock of a corpo- 
ration that was an employer who contributed to the plan or of a 
corporation with which the employer did not deal at arm’s length on 
the beneficiary’s withdrawal from the plan or retirement from em- 
ployment or on the death of an employee or former employee and 
has made an election in respect thereof in prescribed manner and 
prescribed form, the amount determined for the year under this sub- 
section in relation to the plan and in respect of the beneficiary is the 
amount, if any, by which the fair market value of those shares, im- 
mediately before the single payment was made, exceeds: the cost 
amount to the plan of those shares at that time. 

Related Provisions: 47(3)(a) — No averaging of cost on disposition of securities; 


147(10) — Amounts received taxable; 147(10.2) — Single payment on retirement etc.; 
147(11):— Portion of receipts deductible. 


Regulations: 1503 (prescribed manner, prescribed form). 


Interpretation Bulletins: IT-281R2: Election on single payments from a deferred 
profit-sharing plan (archived); IT-528: Transfers of funds between registered plans. 


Forms: T2078: Election under subsection 147(10.1) in respect of a single payment 
received from a deferred profit sharing plan. 


(10.2) ldem — Where a trustee under a deferred profit sharing plan 
has at any time in a taxation year made under the plan a single pay- 
ment that included shares referred to in subsection (10.1) to a bene- 
ficiary who was resident in Canada at the time and the beneficiary 
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has made an election under that subsection in respect’ of that 
payment, , 
(a) the trustee shall be deemed to have disposed of those shares 
for proceeds of disposition equal to the cost amount to the trust 
of those shares immediately before the single payment was 
made; 
(b) the cost to the beneficiary of those shares shall be deemed to 
be their cost amount to the trust immediately before the single 
payment was made; 
(c) the cost to the beneficiary of each of those shares shall be 
deemed to be the amount determined by the formula 


B 
Axi 
6 
where 
A is the amount determined under paragraph (a) in respect of 


all of those shares, 


B is the fair market value of that share at the time the single 
payment was made, and 


C is the fair market value of all those shares at the time the 
single payment was made; and 


(d) for the purposes of paragraph 60(j), the cost to the benefici- 
ary of those shares is an eligible amount in respect of the benefi- 
ciary for the year. 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived); IT-528: Transfers of funds between registered plans. 


(10.3) Amount contributed to or forfeited under a plan — 
There shall be included in computing the income for a taxation year 
of a beneficiary described in paragraph (2)(k.2) the total of amounts 
allocated or reallocated to the beneficiary in the year in respect of 


(a) any amount contributed after December 1, 1982 by an em- 
ployer to, or 


(b) any forfeited amount under 


a deferred profit sharing plan or a plan the registration of which has 
been revoked pursuant to subsection (14) or (14.1). 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


(10.4) Income on disposal of shares — Where a taxpayer has 
a share in respect of which the taxpayer has made an election under 
subsection (10.1), there shall be included in computing the tax- 
payer’s income for the taxation year in which the taxpayer disposed 
of or exchanged the share or ceased to be a resident of Canada, 
whichever is the earlier, the amount, if any, by which the fair mar- 
ket value of the share at the time the taxpayer acquired it exceeds 
the cost to the taxpayer, determined under paragraph (10.2)(c), of 
the share at the time the taxpayer acquired it. 

Related Provisions: 7(1.3)— Order. of disposition of securities acquired under 
stock option agreement; 110(1)(d.3) — Employer’s shares — deduction from taxable 
income. 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived). 


(10.5) Amended contract — Where an amendment is made to an 
annuity contract to which subparagraph (2)(k)(vi) applies, the sole 
effect of which is to defer annuity commencement to no later than 
the end of the calendar year in which the individual in respect of 
whom the contract was purchased attains 71 years of age, the annu- 
ity contract is deemed not to have been disposed of by the 
individual. 


History: Subsec. 147(10,5) added by 2007, c.. 29, subsec. 20(5), applicable after 2006. 


Former subsec. 147(10.5) repealed by 2001, c. 17, s. 142, applicable to shares acquired, 
but not disposed of, before February 28, 2000 and to shares acquired after February 27, 
2000. The subsec. formerly read: 


(10.5) Order of disposal of shares — For the purposes of subsection (10.4), a 
taxpayer shall be deemed to have disposed of or exchanged shares that are identi- 
cal properties in the order in which the taxpayer acquired them. 


(10.6) [Repealed] 
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History: Subsec. 147(10.6) repealed by 2007, c. 29, subsec. 20(6), applicable after 
2006, except that the repeal does not apply to annuities under which the annuitant at- 
tained 69 years of age before 2007. It formerly read: 


(10.6) Commencement of annuity after age 69 — Where an amount is paid 
before 1997 pursuant to or under a deferred profit sharing plan to purchase for a 
beneficiary under the plan an annuity to which subparagraph (2)(k)(vi) applies, 
and payment of the annuity has not begun by the end of the particular year in 
which the beneficiary attains 69 years of age, I} : 
(a) the beneficiary is deemed to have disposed of the annuity immediately 
after the particular year and to have received as proceeds of the disposition 
an amount equal to the fair market value of the annuity at the end of the. 
particular year; 
(b) the beneficiary is deemed to have acquired immediately after the particu- 
lar year an interest in the annuity as a separate and newly issued annuiiy 
contract at a cost equal to the amount referred to in paragraph (a); and 


(c) the issue and acquisition of the contract referred to in paragraph (b) are 
deemed not to be pursuant to or under a deferred profit sharing plan. 
Subsec. 147(10.6) added by 1997, c. 25, subsec. 43(6), applicable after 1996 except 
that 
(a) where a beneficiary under a profit sharing plan attained 70 years of age before 
1997, the subsec. does not apply to an annuity purchased for the beneficiary; 


(b) where a beneficiary under a profit sharing plan attained 69 years of age in 
1996, in applying subsec. (10.6) to an annuity purchased for the beneficiary, the 
reference to “69 years of age” shall be read as “70 years of age’; and 


(c) the subsec. does not apply to an annuity purchased before March 6, 1996 for a 
beneficiary under a deferred profit sharing plan where, under the terms and condi- 
tions of the annuity contract as they read immediately before that day, 


(i) the day on which annuity payments are to begin under the contract is fixed 
and determined and is after the year in which the beneficiary attains 


(A) 69 years of age, where the beneficiary had not attained that age before 
1997, or 


(B) 70 years of age, where the beneficiary attained 69 years of age in 
1996, and 


(1i) the amount and timing of each annuity payment are fixed and determined. 


(11) Portion of receipts deductible — For the purposes of sub- 
sections (10), (10.1) and (12), where an amount was received in a 


taxation year from a trustee under a deferred profit sharing plan by 


an employee or other beneficiary thereunder, and the employee was 
a beneficiary under the plan at a time when the plan was an employ- 
ees profit sharing plan, the amount determined for the year under 
this subsection in relation to the plan and in respect of the benefici- 
ary is such portion of the total of the amounts so received in the 
year as does not exceed 


(a) the total of 


(i) each amount included in respect of the plan in computing 
the income of the employee for the year or for a previous 
taxation year by virtue of section 144, 


(ii) each amount paid by the employee to a trustee under the 
plan at a time when it was an employees profit sharing plan, 
and 


(iii) each amount that was allocated to the employee or other 
beneficiary by a trustee under the plan, at a time when it was 
an employees profit sharing plan, in respect of a capital gain 
made by the trust before 1972, 


minus 
(b) the total of 


(i) each amount received by the employee or other benefici- 
ary in a previous taxation year from a trustee under the plan 
at a time when it was an employees profit sharing plan, 


(ii) each amount received by the employee or other benefici- 
ary in a previous taxation year from a trustee under the plan 
at a time when it was a deferred profit sharing plan, and 


(iii) each amount allocated to the employee or other benefici- 
ary by a trustee under the plan, at a time when it was an em- 
ployees profit sharing plan, in respect of a capital loss sus- 
tained by the trust before 1972. 
Related Provisions: 147(10) — Amounts received taxable; 147(17) — Meaning of 
“other beneficiary”. 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived); IT-363R2: Deferred profit sharing plans — deductibility 
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of employer contributions and taxation of ,amounts received, by, a beneficiary 
(archived). 


(12) Idem — For the purposes. of subsections (10). and (10.1), 
where an amount was received in a taxation year from a trustee 
under a deferred profit sharing plan. by an employee or other benefi- 
ciary thereunder, and the employee has made a payment in the year 
or a previous year to a trustee under the plan at a time when the 
plan was a deferred profit sharing plan, the amount determined for 
the year under this subsection in relation to the plan and in respect 
of the beneficiary is such portion of the total of the amounts so re- 
ceived in the year (minus any amount determined for the year under 
subsection (11) in relation to the plan and in respect of the benefici- 
ary) as does not exceed 


(a) the total of all amounts each of which was so paid by the 
employee in the year or a previous year to the extent that the 
payment was not deductible in computing the employee’s 
income, 


minus 


(b) the total of all amounts each of which was received by the 
employee or other beneficiary from a trustee under the plan, at a 
time when it was a deferred profit sharing plan, to the extent that 
it was included in the computation of an amount determined for 
a previous year under this subsection in relation to the plan and 
in respect of the employee or other beneficiary. 

Related Provisions: 60(j)— Transfer of superannuation. benefits; 147(10) — 


Amounts received taxable; 147(11)— Portion of receipts deductible; 147(17) — 
Meaning of “other beneficiary”. 


Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit-sharing plan (archived); IT-363R2: Deferred profit sharing plans — deductibility 
of employer contributions and taxation of amounts received by a beneficiary 
(archived). 


(13) Appropriation of trust property by employer — Where 
funds or property of a trust governed by a deferred profit sharing 
plan have been appropriated in any manner whatever to or for the 
benefit of a taxpayer who is 


(a) an employer by whom payments are made in trust to a trustee 
under the plan, or 


(b) a corporation with which that employer does not deal at 
arm’s length, 


otherwise than in payment of or on account of shares of the capital 
stock of the taxpayer purchased by the trust, the amount or value of 
the funds or property so appropriated shall be included in ‘comput- 
ing the income of the taxpayer for the taxation year of the taxpayer 
in which the funds or property were so appropriated, unless the 
funds or property or an amount in lieu thereof equal to the amount 
or value of the funds or property was repaid to the trust within one 
year from the end of ‘the taxation year, and it is established by sub- 
sequent events or otherwise that the repayment was not made as 
part of a series of appropriations and repayments. 


Related Provisions: 201 — Tax on forfeitures; 214(3)(d) — Non-resident withhold- 
ing tax; 248(10) — Series of transactions. 


(14) Revocation of registration — Where, at any time after a 
profit sharing plan has been accepted by the Minister for registra- 
tion for the purposes of this Act, 


(a) the plan has been revised or amended or a new plan has been 
substituted therefor, and the plan as revised or amended or the 
new plan substituted therefor, as the. case may be, ceased to 
comply with the requirements of this section for its acceptance 
by the Minister for registration for the purposes of this Act, 


(b) any provision of the plan has not been complied with, 
(c) the plan is a plan that did not, as of January 1, 1968, 


(i) comply with the requirements of paragraphs (2)(a), (b) to 
(h), (j) and (k), and paragraph 147(2)(i) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as 
it read on January 1, 1972, and 


(ii) provide that the amounts held by the trust for the benefit 
of beneficiaries thereunder that remain unallocated on De- 


S. 147(15)(b) 


cember 31,1967, must.be allocated or reallocated, as.the case 
may be, before 1969, 


(c.1) the plan becomes'a revocable plan pursuant to subsection 
(21), 


(c.2) the plan) does: not comply with the requirements of 
paragraphs (2)(a) to (k) and (1), 

(c.3),in the case of.a plan that became registered after March, 
1983, the plan does, not. comply with the requirements of 
paragraphs, (2)(k.1) and. (k.2), 

(c.4) the requirements of subsection (5.1) in respect of the plan 
are not satisfied for a calendar year, or 


(c.5) an employer who participates in the plan fails to file an 
information return reporting a pension adjustment of a benefici- 
ary under the’ plan as and when required by regulation, 


the Minister may revoke the registration of the plan, 


(d) where paragraph (a) applies, as of the date that the plan 
ceased so to comply, or any subsequent date, 


(e) where paragraph (b) applies, as of the date that any provision 
of the plan was not so complied with, or any subsequent date, 


(f) where paragraph (c) applies, as of any date following January 
1, 1968, 


(g) where paragraph (c.1) applies, as of the date on which the 
plan became a revocable plan, or any subsequent date, 


(h) where paragraph (c.2) or (c.3) applies, as. of the date on 
which the plan did not so comply; or any subsequent date, but 
not before January 1, 1991, 


(1) where paragraph (c.4) applies, as of the end of the year for 
which the requirements of subsection (5.1) in respect of the plan 
are not satisfied, or any subsequent date, and 


(j) where paragraph (c.5) applies, as of any date after the date by 
which the information return was required to be filed, 


and the Minister shall thereafter give notice of the revocation by 
registered mail to a trustee under the plan and to an employer of 
employees who are beneficiaries under the plan. 

Related Provisions: 147(2) — Requirements for registration; 147(10.3) — Amount 
contributed to or forfeited under a plan; 147(15) — Rules applicable to revoked plan; 
172(3)(c) — Appeal from refusal to register, revocation of registration, etc.; 198 — 
Tax on non-qualified investments and use of assets as security; 204 — “Revoked plan”; 
244(5) — Proof of service by mail; 248(7)(a) — Mail deemed received on day mailed. 


1.T. Application. Rules: 69 (meaning of “chapter 148 of ....”). 


(14.1) Idem — Where on any day after June 30, 1982 a benefit or 
loan is extended or continues to be extended as a consequence of 
the existence of a deferred profit sharing plan and that benefit or 
loan would be prohibited if the plan met the requirement for regis- 
tration contained in paragraph (2)(k.1), the Minister may revoke the 
registration of the plan as of that or any subsequent day that is spec- 
ified by the Minister in a notice given by registered mail to a trustee 
under the plan and to an employer of employees who are benefi- 
ciaries under the plan. 

Related Provisions: 147(15)— Rules applicable to revoked plan; 198 — Tax on 


non-qualified investments and use of assets as security; 204 — “Revoked plan”; 
244(5) — Proof of service by mail; 248(7)(a) — Mail deemed received on day mailed. 


(15) Rules applicable to revoked plan — Where the Minister 
revokes the registration of a deferred profit sharing plan, the plan 
(in this section referred to as the “revoked plan”) shall be deemed, 
for the purposes of this Act, not to be a deferred profit sharing plan, 
and notwithstanding any other provision of this Act, the following 
rules shall apply: 


(a) the revoked plan shall not be accepted for registration for the 
purposes of this Act or be deemed to have become registered as 
a deferred profit sharing plan at any time within a period of one 
year commencing on the date the plan became a revoked plan; 


(b) subsection (7) does not apply to exempt the trust governed 
by the plan from tax under this Part on the taxable income of the 
trust for a taxation year in which, at any time therein, the trust 
was governed. by. the revoked. plan; 
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(c) no deduction shall be made by an employer in computing the 
employer’s income for a taxation year in respect of an amount 
paid by the employer to a trustee under the plan at a time when it 
was a revoked plan; 


(d) there shall be included in computing the income of a tax- 
payer for a taxation year 


(i) all amounts received by the taxpayer in the year from a 
trustee under the revoked plan that, by virtue of subsection 
(10), would have been so included if the revoked plan had 
been a deferred profit sharing plan at the time. the taxpayer 
received those amounts, and 


(ii) the amount or value.of any funds or property appropri- 
ated to or for the benefit of the taxpayer in the year that, by 
virtue of subsection (13), would have been so included if the 
revoked plan had been a deferred profit sharing plan at the 
time of the appropriation of the funds or property; and 


(e) the revoked plan shall be deemed, for the purposes of this 
Act, not to be an employees profit sharing plan or a retirement 
compensation arrangement. es 
Related Provisions: 128.1(10)“excluded right or interest”’(a)(iv) — Emigration — 
no deemed disposition of interest in revoked plan; 147(14), (14.1) — Revocation of 


DPSP; 147(18) — Inadequate consideration on purchase from or sale to. trust; 
214(3)(d) — Non-resident withholding tax. 


(16) Payments out of profits — Where the terms of an arrange- 
ment under which an employer makes payments to a trustée specifi- 
cally provide that the payments shall be made “out of profits”, the 
arrangement shall be deemed, for the purpose of subsection (1), to 
be an arrangement for payments “computed by reference to an em- 
ployer’s profits from the employer’s business”. 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits. 


(17) Interpretation of “other beneficiary” — Where the ex- 
pression “employee or other beneficiary” under a profit sharing 
plan occurs in this section, the words “other beneficiary” shall be 
construed as meaning any person, other than the employee, to 
whom any amount is or may become payable by a trustee under the 
plan as a result of payments made to the trustee under the plan in 
trust for the benefit of employees, including the employee. 


Related Provisions: 202(1) — Returns and payment of estimated tax. 


(18) Inadequate consideration on purchase from or sale to 
trust — Where a trust governed by a deferred profit sharing plan or 
revoked plan 


(a) disposes of property to a taxpayer for a consideration less 
than the fair market value of the property at the time of ‘the 
transaction, or for'no consideration, or 


(b) acquires property from a taxpayer for a consideration greater 
than the fair market value of the property at the time of the 
transaction, 


the difference between that fair market value and the consideration, 
if any 
(c) shall, for the purposes of subsections (10) and (15), be 
deemed to be an amount received by the taxpayer at the time of 
the disposal or acquisition, as the case may be, from a trustee 
under the plan as if the taxpayer were a beneficiary under the 
plan, and 


(d) is an amount taxable under section 201 for the calendar year 
in which the trust disposes of or acquires the property, as the 
case may be. 


Related Provisions: 201 — 50% tax payable oh amount taxable. 
Information Circulars: 77-1R4 — Deferred profit sharing plans. 
(19) Transfer to RPP, RRSP or DPSP — An amount is trans- 


ferred from a deferred profit sharing plan in accordance with this 
subsection if the amount 


(a) is not part of a series of periodic payments; 
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(b) is transferred on behalf of an individual 


(i) who is an employee or former employee of an employer 
who participated in the plan on the employee’s behalf, or - 
(ii) who is entitled to the amount as a consequence of the 
death of an employee or former employee referred to in sub- 
paragraph (i) and who was, at the date of the employee’s 
death, a spouse or common-law partner of the employee, ¥ 


147(19) to prov 


: ! ner spouse or common-law partner | 
deceased employee. It is also amended to allow for direct transfers of DPSP 
be made on behalf of a spouse or common-law partner, or former spouse or. 
law partner, of an employee or former employee, where the transfer rel 
sion of property arising on the breakdown of their marriage ¢ 
partnership. (eee 


in full or partial satisfaction of the individual’s entitlement to 
benefits under the plan; 
(c) would, if it were paid directly to the individual, be included 
under subsection (10) in computing the individual’s income for 
a taxation year; and 
(d) is transferred for the benefit of the individual directly to 
(i) a registered pension plan, 
(ii) a registered retirement savings plan under which the indi- 


vidual is the annuitant (within the meaning assigned by. sub- 
section 146(1)), or 


(iii) a deferred profit sharing plan that can reasonably ‘be ex- 
pected to have at least 5 beneficiaries at all times throughout 
the calendar year in which the transfer is made. 


individual is 1 


Technical Notes (July 2010): See under 147(19)(by(ii),. 


Related Provisions: 60(j) — Transfer of superannuation benefits; 60(.2) — Trans- 
fer to spousal RRSP; 60(k) — re 1989 — Transfers to DPSPs; 104(27.1) — DPSP be- 
nefits; 146(8.2) — Amount deductible where withdrawn after mistaken contribution; 
146(21.2) — Saskatchewan Pension Plan account deemed to be RRSP for purposes of 
147(19); 146.3(2)(f)(viii) — Conditions for RRIF; 147(2)(a.1) — Acceptance of plan 
for registration; 147(2)(e)(i) — Transfer of DPSP rights to spouse or partner permitted; 
147(10.2) — Single payment on retirement etc.; 147(20) — Taxation of amount trans- 
ferred; 147(22) — Excess transfer; 147.5(12) — Pooled registered pension plan 
deemed to be RRSP for purposes of 147(19): 204.2(1.2)I(a)(iii) — Transfer under 
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147(19), excluded from cumulative excess RRSP amount; 204.2(1.2)I(a)(ii) — Trans- 
fer under 147(19) excluded from cumulative excess RRSP amount; 248(8) — Meaning 
of “consequence” of death; 248(10)— Series of transactions; 252(3) — Extended 
meaning of “spouse” and “former spouse”; Reg. 8300(1)“excluded, contribution” — 
Amount transferred is excluded contribution; Reg. 8502(b)(iv) — RPP may accept 
transfer under 147(19). 


History: Subsec. 147(19) amended by 2000, c. 12, Sch..2, s. 1,.to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 

Subpara: 147(19)(b)(ii) amended by 1998, c. 19,'s. 172, applicable after.1992. Subpara. 
147(19)(b)Gi) formerly read: 


(ii) who is entitled to the amount as a consequence of the death of an employee 
or former employee referred to in subparagraph (i) and who was, at the date of © 
the ‘employee’s death, a’‘spouse (within the meaning assigned by subsection’ | 
146(1.1)) of the employee, 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans: 
Information Circulars: See list at end of s. 147. 
Registered Plans Directorate Newsletters: 91-4R (registration ss for money 
purchase provisions). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(20) Taxation of amount transferred — Where an amount is 
transferred. on behalf of an individual in accordance with subsection 
(19), 
(a) the amount shall not, by reason only of that transfer, be in- 
cluded by. virtue of Leige section in computing the income of any 
“taxpayer; and 
(b) no deduction may be made under any provision of this Act in 
respect of the amount in computing the income of any taxpayer. 


Related Provisions: 56(1)() —'Amount received taxable; 212(1)(m)(i) — Trans- 
ferred amount not subject to non-resident withholding tax. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


(21) Restriction re transfers — A deferred profit sharing plan 
becomes a revocable plan at any time that an amount is transferred 
from the plan to a registered pension plan, a registered retirement 
savings plan or another deferred profit sharing plan unless 


(a) the transfer is in accordance with subsection (19); or 


(b) the amount is deductible under paragraph 60(j) or (j.2) of this 
Act or paragraph 60(k) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, by the individual on 
whose behalf the transfer is made. 

Related Provisions: 147(14)(c.1) — Revocation of registration. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”), 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


(22) Excess transfer — Where 


(a) the transfer of an amount from’a deferred profit sharing plan 
in a calendar year on behalf of a beneficiary under the plan 
would, but for this subsection, be in accordance with subsection 
(19), and 


(b) the requirements of subsection (5. 1) i in recap of te plan are 
not satisfied for the year by reason that the beneficiary’s pension 
credits or pension adjustments’do not’ comply with any of 
paragraphs (5.1)(a) to (c), 
such portion of the amount transferred as may reasonably be con- 
sidered to derive from amounts allocated or reallocated to the bene- 
ficiary in the year or from earnings reasonably attributable to those 
amounts shall, except to the extent otherwise expressly provided in 
writing by the Minister, be deemed to be an amount that was not 
transferred.in accordance with subsection (19). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Definitions [s. 147]: “amount” — 248(1); “annuitant” — 146.3(1); “annuity”, “busi- 
ness” — 248(1); “calendar ' year” — Interpretation Act’ 37(1)(a);° “Canada” — 255; 
“capital gain’, “capital loss” —-39(1), 248(1); “common-law. partner”, “common-law 
partnership” — 248(1); “compensation” — 147(5.11), 147.1(1); “consequence of the 
death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “deferred profit 
sharing plan” — 147(1), 248(1); “employed”, “employee” — 248(1); “employees 
profit sharing plan” — 144(1), 248(1); “employer”, “employment” — 248(1); “es- 
tate” — 104(1), 248(1); “forfeited amount” — 147(1); “identical” — 248(12); “indivi- 
dual”, “legal representative” — 248(1); “licensed annuities provider’ — 147(1); “Min- 
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ister” — 248(1); “money purchase limit” — 147.1(1), 248(1); “other beneficiary” — 
147(17);. “participate” — 147(1.1); “pension adjustment” — 248(1), Reg, 8301(1); 
“person”, “prescribed” — 248(1); “profit “sharing “plan” — 147(1), 248(1); “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1); “registered pension plan” — 
248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered retirement 
savings plan” — 146(1), 248(1); “regulation” — 248(1); “related? —251(2); “resident 
in Canada”, “resident of Canada” — 250; “retirement compensation arrangement” — 
248(1); “revocable plan” — 147(21), Reg. 8408(2); “revoked plan” — 147(15); “series 
of appropriations”, “series , of transactions” — 248(10); “share”, “specified share- 
holder” — 248(1);, “taxable, income’? —2(2), 248(1); “taxation » year” — 249; “tax- 
payer 248); “trust” — 104(1), 248(1), (3); “writing” = Interpretation Act 35(1); 
“written” — Interpretation Act 35(1)" writing”. 

Information Circulars [s. 147]: 74-1R5: Form T2037 — Notice of purchase of 
annuity with “plan” funds; 77-1R4: Deferred profit sharing plans. 


Registered Pension Plans 


147.1 (1) Definitions — In this section and sections 147.2 and 
147.3, 


“actuary” means a Fellow of the Canadian Institute of, Actuaries; 
Related Provisions: 144.1(1)‘actuary” — Same definition for ELHT rules. 


“administrator” of a pension plan means the person or body of 
persons that has. ultimate responsibility forthe administration of the 
plan; 

Related Provisions: 147.1(6) — Administrator;.147.1(7) — Obligations of adminis- 
trator; Reg. 213 — Administrator must file information return. 

Registered Pension Plans Technical Manual: §1.4 (administrator). 


“average wage” for a calendar year means the amount that is. ob- 
tained by dividing by 12 the total of all amounts each of which is 
the wage measure for a month in the 12 month period ending on 
June 30 of the immediately preceding calendar year; 

Registered Pension Plans Technical Manual: §1.6 (average wage). 


“compensation” of an individual from an employer for a calendar 
year means the total of all amounts each of which is 


(a) an amount in respect of 
(i) the individual’s employment with the employer, or 
(ii) an office in respect of which the individual. is remuner- 
ated by the employer 
that is required (or that would be required but for paragraph 
81(1)(a) as it applies with respect to the Indian Act) by section 5 


or 6 to be included in computing the individual’s income for the 
year, except such portion of the amount as 


- Proposed Amendment — dain 
7 a sds between (ii) and iy 


umber ¢ of deh 1 tions ape to 
ation”. As currently « de- 


iste red pe ion st S by eee i 
: that the romanerenon t these om 


(iii) may aPicedpinncag i cpt to Flac to a period 
throughout which the individual was not resident in,Canada, 
and 
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(iv) is not attributable to the performance of the duties of the 
office or employment in Canada or is exempt from income 
tax in Canada by reason of a provision contained in a tax 
convention or agreement with another country that has the 
force of law in Canada, 


(b) a prescribed amount, or 


(c) an amount acceptable to the Minister in respect of remunera- 
tion received by the individual from any employer for a period 
in the year throughout which the individual was not resident in 
Canada, to the extent that the amount is not otherwise included 
in the total; 


Related Provisions: —87(2)(q) — Amalgamation — continuing —_ corporation; 
147(5.1) — DPSP Contribution limits; 147(5.1 1) — Compensation; 147.1(8) — Pen- 
sion adjustment limits; 147.1(9) — Pension adjustment limits — multi-employer plans. 


Regulations: 8507 (prescribed amount). 

Information Circulars: 98-2: Prescribed compensation for registered pension plans. 
Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes). 
Registered Pension Plans Technical Manual: §1.12 (compensation). 


“defined benefit provision” of a pension plan means terms of the 
plan under which benefits in respect of each member are deter- 
mined in any way other than that described in the definition “money 
purchase provision” in this subsection; 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
butions; IT-528: Transfers of funds between registered plans. 


Registered Pension Plans Technical Manual: §1.17 (defined benefit provision). 
“former limit” for each calendar year after 2005 and before 2010 
means the greater of 


(a) the product (rounded to the nearest multiple of $10, or, if that 
product is equidistant from two such consecutive multiples, to 
the higher multiple) of 


(1) $18,000, and 
(ii) the quotient obtained when the average wage for the year 
is divided by the average wage for 2005, and 


(b) for 2006, $18,000, and for any other of those calendar years, 
the former limit for the preceding calendar year; 
History: The definition “former limit” in subsec. 147.1(1) added by 2005, c. 30, sub- 
sec. 11(2), applicable after 2004. 


“member” of a pension plan means an individual who has a right, 
either immediate or in the future and either absolute or contingent, 
to receive benefits under the plan, other than an individual who has 
such a right only by reason of the participation of another individual 
in the plan; 


Related Provisions: 128.1(10)“excluded right or interest’(a)(vili) — No deemed 
disposition on emigration of member. 


Registered Pension Plans Technical Manual: §1.25 (member). 
“money purchase limit” for a calendar year means 
(a) for years before 1990, nil, 
(b) for 1990, $11,500, 
(c) for 1991 and 1992, $12,500, 
(d) for 1993, $13,500, 
(e) for 1994, $14,500, 
(f) for 1995, $15,500, and 
(g) for years after 1995 and before 2003, $13,500, 
(h) for 2003, $15,500, 
(i) for 2004, $16,500, 
Qj) for 2005, $18,000, 


(k) for 2006, the greater of $19,000 and the former limit for the 
year, 
(1) for 2007, the greater of $20,000 and the former limit for the 
year, 


(m) for 2008, the greater of $21,000 and the former limit for the 
year, 
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(n) for 2009, the greater of $22,000 and the former limit for the 
year, and 
(0) for each year after 2009, the greater of 
(i) the product (rounded to the nearest multiple of $10, or, if 
that product is equidistant from two such consecutive multi- 
ples, to the higher multiple) of 
(A) the money purchase limit for 2009, and 
(B) the quotient obtained when the average wage for the 
year is divided by the average wage for 2009, and 
(ii) the money purchase limit for the preceding year; 


Related Provisions: 146(1) — RRSP dollar limit; 147.1(8) — Pension adjustment 
limits; 147.1(9) — Pension adjustment limits — multi-employer plans; 248(1)“money 
purchase limit” — Definition applies to entire Act. 


History: Para. (k) amended and paras. (1) to (0) added to the definition “money 
purchase limit” in subec. 147.(1) by 2005, c. 30, subsec. 11(1), applicable after 2004. 
Para. (k) formerly read: 


(k) for each year after 2005, the greater of 


(i) the product (rounded to the nearest multiple of $10, or, if that product is 
equidistant from two such consecutive multiples, to the higher multiple) of 


(A) $18,000, and 


(B) the quotient obtained when the average wage for the year is divided 
by the average wage for 2005, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) of the definition “money purchase limit” in subsec. 147.1(1) amended 
and para. (k) added by 2003, c. 15, s. 84, applicable after 2002. However, for the pur- 
pose of determining a pension credit of an individual for the 2002 calendar year under 
Reg. 8308.1 or 8308.3 or an amount prescribed in respect of an individual under Reg. 
8308.2 or 8309 for the 2003 calendar year, the money purchase limit for 2002 is 
deemed to be $14,500. Paras. (g) to (j) formerly read: 


(g) for years after 1995 and before 2003, $13,500, 
(h) for 2003, $14,500, 
(i) for 2004, $15,500, and 
(j) for each year after 2004, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is divided 
by the average wage for 2004, 


rounded to the nearest multiple of $10, or, if that product is equidistant from 
2 such consecutive multiples, to the higher thereof, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) of the definition “money purchase limit” in subsec. 147.1(1) amended 
by 1997, c. 25, s. 44, applicable after 1996. Paras. (g) to Gj) formerly read: 


(g) for 1996, $13,500, 
(h) for 1997, $14,500, 
(i) for 1998, $15,500, and 
(j) for each year after 1998, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is divided 
by the average wage for 1998, 


rounded to the nearest multiple of $10, or, if that product is equidistant from 
2 such consecutive multiples, to the higher thereof, and 


(ii) the money purchase limit for the preceding year; 


Paras. (g) to (j) substituted for para. (g) of the definition “money purchase limit” in 
subsec. 147.1(1), by 1996, c. 21, s. 36, applicable after 1995. Para. (g) formerly read: 


(g) for each year thereafter, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is divided 
by the average wage for 1995, 


rounded to the nearest multiple of $10, or, if that product is equidistant from 
two such consecutive multiples, to the higher thereof, and 


(ii) the money purchase limit for the immediately preceding calendar year; 


“Money purchase limit” in subsec. 147.1(1) amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 85(1), applicable after 1991. That definition formerly read: 


“money purchase limit” for a calendar year means 
(a) for years preceding 1990, nil, 
(b) for 1990, $11,500, 
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(c) for 1991, $12,500, 
(d) for 1992, $13,500, 
(e) for 1993, $14,500, 
(f) for 1994, $15,500, and 
(g) for each year thereafter, the greater of 
(i) the product of 
(A) $15,500, and 


(B) the quotient obtained when the average wage for the year is di- 
vided by the average wage for 1994, 


rounded to the nearest multiple of ten dollars, or; if that product is equi- 
distant from two such consecutive multiples, to the higher thereof, and 


(ii) the money purchase limit for the immediately preceding calendar 
year; 
Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). : 
Registered Pension Plans Technical Manual: §1.26 (money purchase limit). 


“money purchase provision” of a pension plan means terms of the 
plan 


(a) which provide for a separate account to be maintained in re- 
spect of each member, to which are credited contributions made 
to the plan by, or in respect of, the member and any other 
amounts allocated to the member, and to which are.charged pay- 
ments made in respect of the member, and 

(b) under which the: only benefits in respect of a member are 
benefits determined solely with reference to, and provided by, 
the amount in the member’s account; 


Related Provisions: 60.021(4)(a) — Definition applies to 2008 RRIF minimum 
amount reduction. 


Regulations: 8506 (rules for money purchase provisions). 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
butions; IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: 
provision). 


§1.27 (money purchase 


‘“multi-employer plan’. in a calendar year has the meaning as- 
signed by regulation; ; 
Related Provisions: 147.1(9) — Pension adjustment limits — multi-empioyer plans; 
252.1 — Where union is employer; Reg. 8510(5) — Special rules — multi-employer 
plan. 


Regulations: 8500(1), 8510(1) (meaning of “multi-employer plan”). 

Registered Pension Plans Technical Manual: §1.28 (multi-employer plan). 
Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), gq. 13 (what 
is a MEP?). 

“participating employer’, in relation to a pension plan, means an 
employer who has made, or is required'to make, contributions to the 
plan in respect of the employer’s employees or former employees, 
or payments under the plan to the employer’s employees or former 
employees, and includes a prescribed employer; 

Related Provisions: 87(2)(q) — Amalgamation — continuing corporation. 
Regulations: 8308(7)(c) (prescribed employer). 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Registered Pension Plans Technical Manual: §1.29 (participating employer). 


“past service event” has the meaning assigned by regulation; 
Related Provisions: 147.1(10) — Past service benefits. 

Regulations: 8300(1), (2) (past service event). 

Registered Pension Plans Technical Manual: §1.30 (past service event). 


“single amount” means an amount that is not part of a series of 
periodic payments; 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Pension Plans Technical Manual: §1.36 (single amount). 


“specified multi-employer plan” in a calendar year has the mean- 
ing assigned by regulation; 
Related Provisions: 252.1 — Where union is employer. 
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Regulations: 8510(2); (3) (meaning of “specified multi-employer plan’’). 


Registered Pension Plans Technical Manual: §1.37 (specified multi-employer 
plan). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), g. 13 (what 
is a SMEP?). 


“spouse” — [Repealed] 
History: “Spouse” repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 85(2), appli- 
cable) after 1992. [See. now subsec. 252(4).] That definition formerly read: 

“spouse” of an individual has the meaning assigned by. subsection 146(1.1); 


‘“‘wage measure” for a month means the average weekly wages and 
salaries of 


(a) the Industrial Aggregate in Canada for the month as pub- 
lished by Statistics Canada under the Statistics Act, or 


(b) in the event that the Industrial Aggregate ceases to be pub- 
lished, such other measure for the month as is prescribed by reg- 
ulation under the Canada Pension Plan for the purposes of para- 
graph 18(5)(b) of that Act. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


Registered Pension Plans Technical Manual: §1.41 (wage measure). 


(2) Registration of plan — The following rules apply with re- 
spect to the registration of pension plans: 


(a) the Minister shall not register a pension plan unless 


(i) application for registration is made in prescribed manner 
by the plan administrator, | 


(ii) the plan complies with prescribed conditions for registra- 
tion, and 


(iii) where the plan is required to be registered under the 
Pension Benefits Standards Act, 1985 or a similar law. of a 
province, application for such registration has been made; 


(b) where a pension plan that was submitted for registration 
before 1992.is registered by the Minister, the registration is-ef- 
fective from the day specified in writing by the Minister; and 


(c) where a pension plan that is submitted for registration after 
1991 is registered by the Minister, the registration is effective 
from the later of 


(i) January 1 of the calendar year in which application for 
registration is made in prescribed manner by the plan admin- 
istrator, and ’ 


(ii) the day the plan began. 
Related Provisions: 147.5 — Pooled registered pension plans; 149(1)(0) — Exemp- 
tion — pension trust; 172(5) — Deemed refusal to register, 241(4)() — Communica- 
tion of information — exception. 
History: Paras. 147.1(2)(b) and (c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 85(3), applicable after 1990. Paras. (b) and (c) formerly read: 
(b) where a pension plan that is submitted for registration before 1991 is regis- 
tered by the Minister, the registration is effective from such day as is specified in 
writing by the Minister; and 
(c) where a pension plan that is submitted for registration after 1990 is registered 
by the Minister, the registration is effective from the later of 
(i) January 1 of the calendar year in which application for registration is 
made in prescribed manner by the plan administrator, and 


(ii) the day of commencement of the plan. 
Regulations: 8500-8520; 8501(1) (prescribed :conditions); 8512(1), (2) (prescribed 
conditions, prescribed manner). 
Information Circulars: 72-13R8: Employees’ pension plans [partly superseded by 
new Regulations]. 
Registered Plans Directorate Newsletters: 95-1 (new approach to plan registra- 
tion); 95-2R1 (registered plan division services); 95-6R (specimen pension plans — 
speeding up the process); 95-7 (Quebec simplified pension plans); 98-1 (simplified 
pension plans); 04-2 (RPP applications — processing an incomplete application). 
Registered Pension Plans Technical Manual: §2.1 (registration of the plan). 
Registered Plans Compliance Bulletins: 2 (general warning: establishing RPPs 


when there exists no valid employee-employer relationship); 1, 2, 3 (how to contact 
us); 5.(reminder of primary purpose requirement for RPPs). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 22 (what 
is a complete application for registering a pension plan?). 
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Forms: T3P: Employees’ pension plan’ income tax return; T10; Pension adjustment 


reversal; T10 Summ: Summary of PARs;T10 Segment; T510: Application to register a 


pension plan. 


(3) Deemed registration — Where application is made to the 


Minister for registration of a pension plan for the purposes of this — 
Act and, where the manner for making the application has been pre- | 


scribed, the application is made in that manner by the administrator, 


(a) subject to paragraph (b), the plan is, for the purposes of this 
Act other than paragraphs 60(j) and (j.2) and sections 147.3 and 
147.4, deemed to be a registered pension plan throughout, the 
period that begins on the latest of * 


(i) January 1 of the calendar year in which the application is 
made, 


(ii) the day of commencement of the plan, and 
(iii) January 1, 1989 


and ending on the day on which a final determination is made 
with respect to the application; and 


(b) where the final determination made with respect to the appli- 
cation is a refusal to register the plan, this Act shall, after the 
day of the final determination, apply as if the plan had never 
been deemed, under paragraph (a), to be a registered pension 
plan, except that 


(i) any information return otherwise required to be filed 
under subsection 207.7(3) before the particular day that is 90 
days after the day of the final determination is not required to 
be filed until the particular day, and 
(ii) subsections 227(8) and (8.2) are not applicable with re- 
spect to contributions made to the plan on or before the day 
of the final determination. 

Related Provisions: — 87(2)(q) — Amalgamation — continuing _ corporation; 


172(3) — Appeal from refusal to register, revocation of registration, etc.; 172(5) — 
Deemed refusal to register. 


History: The opening words of para. 147.1(3)(a) amended by 1998, c. 19, s. 173, ap- 
plicable after 1996. The opening words formerly read: 


(a) subject to paragraph (b), the plan shall, for the purposes of this Act other than 
paragraphs 60(j) and (j.2) and section 147.3, be deemed to be a registered pen- 
sion plan throughout the period commencing on the latest of 


Registered Plans Directorate Newsletters: 95-1 (new approach to plan registra- 
tion); 95-2R1 (registered plan division services); 95-6R (specimen pension plans — 
speeding up the process); 95-7 (Quebec simplified pension plans); 98-1 (simplified 
pension plans). 

Registered Pension Plans Technical Manual: §2.2 (deemed registration). 
Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 22 (what 
is a complete application for registering a pension plan?). 


Forms: T510: Application to register a pension plan. 


(4) Acceptance of amendments — The Minister shall not ac- 
cept an amendment to a registered pension plan unless 
(a) application for the acceptance is made in prescribed manner 
by the plan administrator; 
(b) the plan as amended complies with prescribed conditions for 
registration; and 
(c) the amendment, complies with prescribed conditions. 
Related Provisions: 147.1(15) — Plan‘as registered. 
Regulations: 8501(1), 8511 (prescribed conditions); 8512 (prescribed manner). 


Registered Plans Directorate Newsletters: 95-6R (specimen pension plans — 
speeding up the process); 95-7 (Quebec simplified pension plans); 98-1 (simplified 
pension plans). 

Registered Pension Plans Technical Manual: §2.3 (acceptance of amendments). 
Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 23 (what 
is a complete application for amending an RPP”). 


Forms: T920: Application to amend to an RPP; T2011: RPP change of information 
form; T2014: RPP priority identification form. 


(5) Additional conditions — The Minister may, at any time, im- 
pose reasonable conditions applicable with respect to registered 
pension plans, a class of such plans ora particular registered pen- 
sion plan. 


Income Tax Act, Part I 


Registered Plans Directorate Newsletters: 96-3 (flexible pension plans); 98-1 
(simplified pension plans); 04-1 (transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: §2:4 (additional conditions), 


(6) Administrator — There shall, for each registered pension 
plan, be a person or a body of persons that has ultimate responsibil- 
ity for the administration of the plan and, except as otherwise per- 
mitted in writing by the Minister, the person or a majority of the 
persons who constitute the body shall. be a person or persons resi- 
dent in Canada. 

Related Provisions: — 87(2)(q) — Amalgamation — continuing corporation; 
147.177) — Obligations of administrator; 147.1(11)— Revocation of registration — 
notice of intention; 250 — Residents. 

Registered Pension Plans Technical Manual: §2.5 (administrator); §2.5.1 (non- 
resident administrator). ’ 


(7) Obligations of administrator — The administrator of a reg- 


istered pension plan shall 


(a) administer the plan in accordance with the terms of the plan 
as registered except that, where the plan fails to comply with the 
prescribed conditions for registration or any other requirement 
of this Act or the regulations, the administrator may administer 
the plan as if it were amended to so comply; 


(b) before July, 1990, in the case of a person or body that is the 

administrator on January 1, 1989 or becomes the administrator 

before June, 1990, and, in any other case, within 30 days after 
_ becoming the administrator, inform the Minister in writing 


(i) of the name and address of the person who is the adminis- 
trator, or ha 


(ii) of the names and addresses of the persons who constitute 
the body that is the administrator; and 


(c) where there is any change in the information provided to the 
Minister in accordance with this paragraph or paragraph (b), in- 
form the Minister in writing, within 60 days after the change, of 
the new information, 

Related Provisions:  87(2)(q) — Amalgamation — continuing _ corporation; 


147.1(11) — Revocation of registration; 147.1(15) — Plan as registered; 147.1(18) = 
Regulations, 238(1) — Offences; 248(7)(a) — Mail deemed received on day mailed. 


Regulations: Part LXXXV (prescribed conditions). 


Registered Pension Plans Technical Manual: §2.6 (obligations of the 
administrator). 


Forms: T3P: Employees’ pension plan income tax return. 


(8) Pension adjustment limits — Except as otherwise provided 
by regulation, a registered pension plan (other than a multi-em- 
ployer plan) becomes, at the end of a calendar year after 1990, a 
revocable plan where 


(a) the pension adjustment for the year of a member of the plan 
in respect of a participating employer exceeds the lesser of 


(i) the money purchase limit for the year, and 


(ii) 18% of the member’s compensation from the employer 
for the year; or 


(b) the total of 
(i) the pension adjustment for the year of a member of the 
plan in respect of a participating employer, and- ~ 


(ii) the total of all amounts each of which is the member’s 
pension adjustment for the year in respect of an employer 
who, at any time in the year, does not deal at arm’s length 
with the employer referred to in subparagraph (i) 


exceeds the money purchase limit for the year. 


Related Provisions:  87(2)(q) — Amalgamation — continuing corporation; 
147(5.1)(c) — Contribution limits; 147.1(11) — Revocation of registration — notice of 
intention; 147.19), 147,3(12), Reg. 8301(14)(a), 8305(2)(a),, 8408(2), 8501(2), 
8503(11), (15), 8506(4), 8511(2), 8515(9) — Other ways plan becomes revocable plan; 
147.3(13) — Excess transfer; 252.1 — Multi-employer plan — union as employer. 
Regulations: 8509(12) (limitation on application of 147.1(8)). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Information Circulars: 98-2: Prescribed compensation for registered pension plans. 
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Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 96-1 (changes to, retirement savings limits), 

Registered Pension Plans Technical Manual: §2.7 (PA limits). 

Forms: T10: Pension adjustment reversal. 


(9) Idem — multi-employer plans — Except as otherwise pro- 
vided by regulation, a registered pension plan’ that’is'a multi-em- 
ployer plan (other than a specified multi-employer plan) in a calen- 
dar year after 1990 becomes, at the end of the year, a revocable plan 
where 


(a) for a member and an employer, the total of all amounts each 
of which is the member’s pension credit (as prescribed by regu- 
lation) for the year in respect of the employer under a defined 
benefit or money purchase provision of the plan exceeds the 
lesser of © 


(i) the money purchase limit for the year, and 


(ii) 18% of the mémber’s' compensation “tag the employer 
for the’ year; or 


(b) for a member, the total of all amounts each of which is the 
member’s pension credit (as prescribed by regulation) for the 
year in respect of an employer under a defined benefit or money 
purchase provision of the plan exceeds the money purchase limit 
for the year, 
Related Provisions: 87(2)(q) — Amalgamation — continuing corporation; 147,1(8), 
147.3(12), Reg. 8301(14)(a), 8305(2)(a), 8408(2), 8501(2), 8503(11), (15), 8506(4), 
8511(2); 8515(9) — Other ways plan becomes revocable plan; 147.1(11)— Revoca- 
‘tion of registration — notice, of intention; 147.1014) — Anti-avoidance — multi-em- 
ployer plans; 147.3(13) — Excess transfer; Reg. 8301 — Pension adjustment. 
Regulations: 8301(4)-(6), (8) (pension credit); 8509(12) (limitation on application of 
147.1(9)). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Information Circulars: 98-2: Prescribed compensation for registered pension plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 95-7 (Quebec simplified pension plans); 96-1 (changes to retire- 
ment savings limits); 98-1 (simplified pension plans), 
Registered Pension Plans.Technical. Manual: §2.8 (PA limits — multi-em- 
ployer, plans). 


(10) Past service benefits — With respect to each past service 
event that is relevant to the determination of benefits in respect of a 
member under a defined benefit provision of,a registered. pension 
plan, such benefits as are in respect of periods after. 1989 and before 
the calendar year in which the event occurred shall be determined, 
for the purpose of a payment to be made from the plan or a contri- 
bution to be made to the plan at a particular time, with regard to the 
event only if 


(a) where the member is alive at the particular time and except 
as otherwise provided by regulation, the Minister has certified in 
writing, before the particular time, that prescribed conditions are 
satisfied, 


(b) where the member died before the particular time and the 
event occurred before the death of the member, 


(i) this subsection did not require that the event be disre- 
garded in determining benefits that were payable to the mem- 
ber immediately before the member’s death (or that would 
have been so payable had the member been entitled to re- 
ceive benefits under the provision immediately before the 
member’s death), or 


(ii) the event, as it affects the benefits provided to each indi- 


vidual who is entitled to benefits as a consequence of the 
death of the member, is acceptable to the Minister, 


(c) where the member died before the particular time and the | 


event occurred after the death of the member, the event, as it 
affects the benefits provided to each individual who is entitled to 
benefits as a consequence of the death of the member, is accept- 
able to the Minister, and 


(d) no past service event that occurred before the event is re- 
quired by reason of the application of this subsection to be disre- 
garded at the particular time in determining benefits in ee of 
the member, 


S. 147.1(11) 


and, for the purposes of this subsection as it applies with respect to 


contributions that may be made to a registered pension plan, where 


application has been made for a certification referred to in para- 
graph (a) and the Minister has not refused to issue the certification, 
the Minister shall be deemed to have issued the certification. 
Related Provisions: 87(2)(q)— Amalgamation — continuing. . corporation; 
147.1(11) — Revocation of registration — notice of intention; 147.1018) — Regula- 
tions; 147.2(1)—Pension contributions deductible — employer contributions; 
241(4)(c) — Communication of information — exception; 248(8) — Meaning of “con- 
sequence” of death. 

Regulations: 8300(6). (prescribed rules); 8306 (certification not required); 8307(2) 
(prescribed conditions); 8308(1) (benefits provided before’ registration); 8519 (pre- 
scribed manner). 


Interpretation Bulletins: 
contributions. 


Registered Pension Plans Technical Manual: §2.9 (past service benefits). 
Forms: T1004: Applying for the certification of a provisional PSPA. 


IT-167R6: Registered pension plans — employee’s 


(11) Revocation of registration — notice of intention — 
Where, at any time after a pension, plan has been registered by the 
Minister, 
(a) the plan does not comply with the prescribed conditions for 
registration, 


(b) the plan is not administered in accordance with the terms of 
the plan.as registered, 


(c) the plan becomes a revocable plan, 
(d) a condition imposed by the Minister in writing and applica- 
ble with respect to the plan (including a condition applicable 


generally to registered pension plans or a class of such plans and 
a condition first imposed before 1989) is not complied with, 


(e),.a requirement under subsection (6) or (7). is not complied 
with, 

(f) a benefit is paid by the plan, or a contribution is made to the 
plan, contrary to subsection (10), 


(g) the administrator of the plan fails to file an information re- 
turn or actuarial report relating to the plan or to a member of the 
plan as and when required by regulation, 


(h) a participating employer fails to file an information return 
relating to the plan or to a member of the plan as and when re- 
quired by regulation, or 

(i) registration of the plan under the Pension Benefits Standards 
Act, 1985: or a similar law of a province is refused or revoked, 


the Minister may give notice (in this subsection and subsection (12) 
referred to’as a “notice of intent”) by registered mail to the plan 
administrator that the Minister proposes to revoke the registration 
of the plan.as of a date specified in the notice of intent, which date 
shall not be earlier,than the date as of which, 


(j) where paragraph (a) applies, the plan failed to so comply, 


(k) where paragraph (b) applies, the plan was not administered 
in accordance with its terms as registered, 


(1) where paragraph (c) applies, the plan became a revocable 
plan, 


(m) where paragraph (d) or (e) applies, the condition or require- 
ment was not complied with, 


(n) where paragraph (f) applies, the benefit was paid or the con- 
_ tribution was made, 


(0) where paragraph (g) or (h) applies, the information return: or 
actuarial report was required to be filed, and 


(p), where paragraph (i) applies, the registration referred to in 
that paragraph was refused or, revoked. 


Related Provisions: 87(2)(q)— Amalgamation —continuing corporation; 
147.1(8) — Pension adjustment limits; 147.1(9) — Pension adjustment limits — multi- 
employer plans; 147.1(12) — Notice of revocation; 147.1(13) — Revocation of regis- 
tration; 147:1(15)— Meaning of “plan” as. registered; .147.1(18)(b) — Regulations; 
147.3(12) — Restriction re transfers; 147.4(1)(d) —RPP annuity contract; 172(3) — 
Appeal from refusal to register, revocation of registration, etc.; 180(1) — Appeals to 
Federal Court of Appeal; 244(5)— Proof of service by mail; 248(7)(a) — Mail 
deemed received on day mailed. 
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Selected Cases [subsec. 147.1(11)]: 1346687. Ontario Inc. v.. MNR, [2007] 5 
C.T.C, 8 (FCA) (Plan failed to meet required conditions of providing retirement 


benefits); Boudreau v. MNR, [2005] 5 C.T.C. 38 (FCA) (Notice of intent to revoke did | 


not constitute revocation of plan). ’ 


Regulations: 8501(2) (failure to comply with various conditions); 8503(15) (past ser- 
vice employer contributions); 8506(4) (non-payment of minimum amount). 


Registered Pension Plans Technical Manual: §2.10 (revocation of registra- 
tion — notice of intention); §2.11 (notice of revocation). 

Registered Plans Compliance Bulletins: 5 (reminder of primary purpose require- 
ment for RPPs). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 11 (IPPs 
established primarily to transfer funds from an existing RPP). 


(12) Notice of revocation — Where the Minister gives a notice 
of intent to the administrator of a registered pension plan, or the 
plan administrator applies to the Minister in writing for the revoca- 
tion of the plan’s registration, the Minister may, 


(a) where the plan administrator has applied to the Minister in 
writing for the revocation of the plan’s registration, at any time 
after receiving the administrator’s application, and 


(b) in any other case, after 30 days after the day of mailing of 
the notice of intent, 


give notice (in this subsection and in subsection (13) referred to as a 
“notice of revocation”) by registered mail to the plan administrator 
that the registration of the plan is revoked as of the date specified in 
the notice of revocation, which date may not be earlier than the date 
specified in the notice of intent or the administrator’s application, as 
the case may be, 


Registered Pension Plans Technical Manual: §2.11 (notice of revocation). 


(13) Revocation of registration — Where the Minister gives a 
notice of revocation to the administrator of a registered pension 
plan, the registration of the plan is revoked as of the date specified 
in the notice of revocation, unless the Federal Court of Appeal or a 
judge thereof, on application made at any time before the determi- 
nation of an appeal pursuant to subsection 172(3), orders otherwise. 
Related Provisions: 147.1(12) — Notice of revocation; 244(5) — Proof of: service 
by mail; 248(7)(a) — Mail deemed received on day mailed. 


Selected Cases [subsec. 147.1(13)]: Hodge v. MNR, [2009] 5 C.T.C, 94 (FCA) 
(Minister entitled to revoke registration of plan from inception). 


Registered Pension Plans Technical Manual: §2.12 (revocation of registration). 


(14) Anti-avoidance — multi-employer plans — Where at 
any time the Minister gives written notice to the administrators of 
two or more registered pension plans, each of which is a multi-em- 
ployer plan, that this subsection is applicable in relation to those 
plans with respect to a calendar year, 


(a) each of those plans that is a specified multi-employer plan in 
the year shall, for the purposes of subsection (9) (other than for 
the purpose of determining the pension credits referred to in 
paragraphs (9)(a) and (b)), be deemed to be a multi-employer 
plan that is not a specified multi-employer plan; and 


(b) the totals determined for the year under paragraphs (9)(a) 
and (b) shall be the amounts that would be determined if all the 
plans were a single plan. 
Related Provisions: 87(2)(q) — Amalgamation — continuing corporation. 
Registered Plans Directorate Newsletters: 95-7 (Quebec simplified pension 
plans); 98-1 (simplified pension plans). 


Registered Pension Plans Technical Manual: §2.13 (anti-avoidance — multi- 
employer plans). 


(15) Plan as registered — Any reference in this Act and the reg- 
ulations to a pension plan as registered means the terms of the plan 
on the basis of which the Minister has registered the plan for the 
purposes of this Act and as amended by 


(a) each amendment that has been accepted by the Minister, and 


(b) each amendment that has been submitted to the Minister for 
acceptance and that the Minister has neither accepted nor re- 
fused to accept, if it is reasonable to expect the Minister to ac- 
cept the amendment, 


‘Income Tax Act, Part I 


and includes all terms that are not contained in the documents con- 
stituting the plan but that are terms of the plan by reason of the 
Pension Benefits Standards Act, 1985 or a similar law of a 
province. 


Related Provisions: 87(2)(q) — Amalgamation — continuing corporation. 
Registered Pension Plans Technical Manual: §2.14 (plan as registered). 


(16) Separate liability for obligations — Every person who is 
a member of a body that is the administrator of a registered pension 
plan is subject to all obligations imposed on administrators by this 
Act or a regulation as if the person were the administrator of the 
plan. 


Related Provisions: 238(1) — Offences. 


Registered Pension Plans Technical Manual: §2.15 (separate liability for 
obligations), 


(17) Superintendent of Financial Institutions — The Min- 
ister may, for the purposes of this Act, obtain the advice of the Su- 
perintendent of Financial Institutions with respect to any matter re- 
lating to pension plans. 


Registered Pension Plans Technical Manual: §2.16 (Superintendent of Finan- 
cial Institutions). 


(18) Regulations — The Governor in Council may make 
regulations | 


(a) prescribing conditions for the registration of pension plans 
and enabling the Minister to impose additional conditions or 
waive any conditions that are prescribed; 


(b) prescribing circumstances under which a registered pension 
plan becomes a revocable plan; 


(c) specifying the manner of determining, or enabling the Min- 
ister to determine, the portion of a member’s benefits under a 
registered pension plan that is in respect of any period; 


(d) requiring administrators of registered pension plans to make 
determinations in connection with the computation of pension 
adjustments, past service pension adjustments, total pension ad- 
justment reversals or any other related amounts (all such 
amounts referred to in this subsection as “specified amounts”); 


(e) requiring that the method used to determine a specified 
amount be acceptable to the Minister, where more than one 
method would otherwise comply with the regulations; 


(f) enabling the Minister to permit or require a specified amount 
to be determined in a manner different from that set out in the 
regulations; 


(g) requiring that any person who has information required by 
another person in order to determine a specified amount provide 
the other person with that information; 


(h) enabling the Minister to require any person to provide the 
Minister with information relating to the method used to deter- 
mine a specified amount; 


(i) enabling the Minister to require any person to provide the 
Minister with information relevant to a claim that paragraph 
(10)(a) is not applicable by reason of an exemption provided by 
regulation; | 


(j) respecting applications for certifications for the purposes of 
subsection (10); MT i! 


(k) enabling the Minister to waive the requirement for a certifi- 
cation for the purposes of subsection (10); 


(I) prescribing rules for the purposes of subsection (10), so that 
that subsection applies or does not apply with respect to benefits 
provided as a consequence of particular transactions, events or 
circumstances; 


(m) requiring any person to provide the Minister or the adminis- 
trator of a registered pension plan with information in connec- 
tion with an application for certification forthe purposes of sub- 
section (10); 
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(n) requiring any person who obtains a certification for the pur- 
poses of subsection (10) to provide the individual in respect of 
whom the certification was obtained with an information return; 


(0) requiring administrators of registered pension plans to file 
information with respect to amendments to such plans and to the 
arrangements for funding benefits thereunder; 


(p) requiring administrators of registered pension plans to file 
information returns respecting such plans; 


(q) enabling the Minister to require any person to provide the 
Minister with information for the purpose of determining 
whether the registration of a pension plan may be revoked; 


(r) requiring administrators of registered pension plans to submit 
reports to the Minister, prescribing the class of persons by whom 
the reports shall be prepared and prescribing information to be 
contained in those reports; 


(s) enabling the Minister to impose any requirement that may be 
imposed by regulation made under paragraph (r); 


(t) defining, for the purposes of this Act, the expressions “multi- 
employer plan’, “past service event’, “past. service pension ad- 
justment”, “pension adjustment”, “specified multi-employer 


plan” and “total pension adjustment reversal”; and 


(u) generally to carry out the purposes and provisions of this Act 
relating to registered pension plans and the determination and 
reporting of specified amounts. 


Related Provisions: 87(2)(q) — Amalgamation — continuing corporation; 221 — 
Regulations generally; 238(1) — Offences. 


History [147.1(18)]: Paras. 147.1(18)(d) and (t) amended by 1998, c, 19, subsecs. 
39(1), (2), applicable after 1996. Paras. (d) and (t) formerly read: 


(d) requiring administrators of registered pension plans to make determinations 
in connection with the computation of pension adjustments, past service pension 
adjustments or any other related amounts (all such amounts referred to in this 
subsection as “specified amounts”); 


2 66 29 66 


(t) defining the expressions “multi-employer plan”, “past service event”, “past 


service pension adjustment’, “pension adjustment” and “specified multi-em- 


ployer plan”; and 
Regulations: 8300-8520. 


Registered Pension Plans Technical Manual: §2.17 (regulations). 


‘red Pension 


Definitions [s. 147.1]: “actuary”, “administrator” — 147.1(1); “amount” — 248(1); 
“as registered” — 147.1(15); “average wage” — 147.1(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “compensation” — 147.1(1); “consequence of 
the death” — 248(8); “defined benefit provision” — 147.1(1);, “employer”, “employ- 
ment” — 248(1); “Federal Court of Appeal” — Federal Courts Act s. 3; “former 
limit?” — 147.1(1); “Governor in Council” — Interpretation Act 35(1); “individual” — 
248(1); “member” — 147.1(1); “‘Minister’” — 248(1); “money purchase limit” — 
147.1(1), 248(1); “money purchase provision” — 147.1(1); “multi-employer plan” — 
147.1(1), Reg. 8500(1), 8510(1); “notice of intent” —'147.1(11); “office” — 248(1); 
“participating employer” — 147.1(1); “past service event” — 147.1(1), Reg. 8300(1), 
(2); “past service pension adjustment’ — 248(1), Reg: 8303; “pension adjustment” — 
248(1), Reg. 8301(1); “pension credit” — Reg. 8301(2)-(8), (10), (16); “person”, “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1); “registered pension plan”, 
“regulation” — 248(1); “resident in Canada” — 250; “revocable plan” — 147.1(8), (9), 
147.3(12), Reg. 8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 
8511(2), 8515(9); “single amount’ — 147.1(1); “specified amount’ — 147.1(18)(d); 
“specified multi-employer plan” — 147.1(1), Reg. 8510(2), (3); “spouse” — 146(1.1), 
147.1(1); “total pension adjustment reversal” — 248(1); “wage measure” — 147.1(1); 
“writing” — Interpretation Act 35(1). 


147.2 (1) Pension contributions deductible — employer 
contributions — For a taxation year ending after 1990, there may 
be deducted in computing the income of a taxpayer who is an em- 
ployer the total of all amounts each of which is a contribution made 
by the employer after 1990 and either in the taxation year or within 
120 days after the end of the taxation year to a registered pension 


S. 147.2(2)(a)(vi) 


plan in respect of the employer’s employees or former employees, 
to. the extent that 


(a) in the case of a contribution in respect of a money purchase 
provision of a plan, the contribution was made in accordance 
with the plan as registered and in respect of periods before the 
end of the taxation year; 


(b) in the case of a contribution in respect of the defined benefit 
provisions of a plan (other than a specified multi-employer 
plan), the contribution 


(i) is an eligible contribution, 


(ii) was made to fund benefits provided to employees and 
former employees of the employer in respect of periods 
before the end of the taxation year, and 


(iii) complies with subsection 147.1(10); 


(c) in the case of a contribution made to a plan that is a specified 
multi-employer plan, the contribution was made in accordance 
with the plan as registered and in respect of periods before the 
end of the taxation year; and 


(d) the contribution was not deducted in computing the income 
of the employer for a preceding taxation year. 
Related Provisions: 6(1)(a)(i) —Employer’s contribution not a. taxable. benefit; 
20(1)(q) — Employer’s contributions deductible; 87(2)(q) — Amalgamation — contin- 
uing corporation; 147.1(8), (9) — Pension adjustment limits; 147.2(2) — Employer 
contributions — defined benefit provisions; 147.2(8) — Former employee of prédeces- 
sor employer. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes); 3 
(employer over-contributions to a registered pension plan: double taxation). 


Registered Pension Plans Technical Manual: §3.1 (deductible employer 
contributions). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 21 (suc- 
cessor pension plan where business assets purchased). 


(2) Employer contributions — defined benefit provi- 
sions — For the purposes of subsection (1), a contribution made 
by an employer to a registered, pension plan in respect of the de- 
fined benefit provisions of the plan is an eligible contribution if it is 
a prescribed contribution or if it complies with prescribed condi- 
tions and is made pursuant to a recommendation by an actuary in 
whose opinion the contribution is required to be made so that the 
plan will have sufficient assets to pay benefits under the defined 
benefit provisions of the plan, as registered, in respect of the em- 
ployees and former employees of the employer, where 


(a) the recommendation is based on an actuarial valuation that 
complies with the following conditions, except the conditions in 
subparagraphs (iii) and (iv) to the extent that they are inconsis- 
tent with any other conditions that. apply for the purpose of de- 
termining whether the contribution is an eligible contribution: 


(i) the effective date of the valuation is not more.than 4 years 
before the day on which the contribution is made, 


(ii) actuarial liabilities and current service costs are deter- 
mined in accordance with an actuarial funding method that 
produces a reasonable matching of contributions with accru- 
ing benefits, 


(iii) all assumptions made for the purposes of the valuation 
are reasonable at the time the valuation is prepared and at the 
time the contribution is made, 


(iv) the valuation is prepared in accordance with generally 
accepted actuarial principles, 


(v) the valuation complies with prescribed conditions, which 
conditions may include conditions regarding the benefits that 
may be taken into account for the purposes of the valuation, 
and. : 


(vi) where more than one employer participates in the plan, 
assets and actuarial liabilities are apportioned in a reasonable 
manner among participating employers in respect of their 
employees and former employees, and 
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(b) the recommendation is approved by the Minister in writing, 


and, for the purposes of this subsection and except as otherwise pro- 
vided by regulation, 


(c) the benefits taken into account for the purposes of a recom- 
mendation may include anticipated cost-of-living and similar ad- 
justments where the terms of a pension plan do not require that 
those adjustments be made but it is reasonable to expect that 
they will be made, and 


(d) a recommendation with respect to the contributions required 
to be made by an employer in respect of the defined benefit pro- 
visions. of a pension plan may be prepared without regard to 
such portion of the assets of the plan apportioned to the em- 
ployer in respect of the employer’s employees and former em- 
ployees as does not exceed the lesser of 


(i) the amount of actuarial surplus in respect of the employer, 
and 


(ii) 25% of the amount of actuarial liabilities apportioned to 
the employer in respect of the employer’s employees and for- 
mer employees. 

Related Provisions: 147.2(3) — Filing of actuarial report; 147.2(7) — Amount paid 


by letter-of-credit issuer deemed to be eligible contribution; 147.2(8) — Former em- 
ployee of predecessor employer. 


History: Para. 147.2(2)(d) amended by 2010, c, 12, s. 18, applicable to contributions 
made after 2009 to fund benefits provided in respect of periods of pensionable service 
after 2009. It formerly read: 


(d) a recommendation with respect to the contributions required to be made by 
an employer in respect of the defined benefit provisions of a pension plan may 
be prepared without regard to such portion of the assets of the plan apportioned 
to the employer in respect of the employer’s employees and former employees as 
does not exceed the least of 


(i) the amount of actuarial surplus in respect of the employer, 


(1i) 20% of the amount of actuarial liabilities apportioned to the employer in 
respect of the employer’s employees and former employees, and 


(iii) the greater of 
(A) 2 times the estimated amount of current service contributions that 
would, if there were no actuarial surplus, be required to be made by the 
employer and the employer’s employees for the 12 months immediately 


following the effective date of the actuarial valuation on which the rec- 
ommendation is based, and 


(B) the amount that would be determined under subparagraph (ii) if the 
reference therein to “20%” were read as a reference to “10%”. 


Para. 147.2(2)(b) amended by 1998, c. 19, subsec. 174(1), applicable after March 1996. 
Para. 147.2(2)(b) formerly read: 


(b) the recommendation is approved in writing by the Minister on the advice of 
the Superintendent of Financial Institutions, 


Regulations: 8515(5) (prescribed conditions); 8516(1) (prescribed contribution). 
Information Circulars: 72-13R8: Employees’ pension plans. 


Registered Plans Directorate Newsletters: 95-3 (actuarial report content); 96-1 
(changes to retirement savings limits). 


Registered Plans Compliance Bulletins: 2 (funding designated RPPs). 


Registered Pension Plans Technical Manual: §3.2 (employer contributions — 
defined benefit provisions). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 21 (suc- 
cessor pension plan where business assets purchased). 


(3) Filing of actuarial report — Where, for the purposes of sub- 
section (2), a person seeks the Minister’s approval of a recommen- 
dation made by an actuary in connection with the contributions to 
be made by an employer to a registered pension plan in respect of 
the defined benefit provisions of the plan, the person shall file with 
the Minister a report prepared by the actuary that contains the rec- 
ommendation and any other information required by the Minister. 
Related Provisions: Reg. 8410 — Actuarial report required on demand. 
Registered Plans Directorate Newsletters: 95-3 (actuarial report content). 
Registered Pension Plans Technical Manual: §3.3 (filing of actuarial report). 


Forms: T1200: Instructions for completing the actuarial information summary. 


(4) Amount of employee’s pension contributions deducti- 
ble — There may be deducted in computing the income of an indi- 
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vidual for a taxation year ending after 1990 an amount equal to the 
total of 


(a) service after 1989 — the total of all amounts each of 
which is a contribution (other than a prescribed contribution) 
made by the individual in the year to a registered pension plan 
that is in respect of a period after 1989 or. that is a prescribed 
eligible contribution, to the extent that the contribution was 
made in accordance with the plan as registered, 


(b) service before 1990 while not a contributor — the 
least of | dni 
(i) the amount, if any, by which 

(A) the total of all amounts each of which is a contribu- 
tion (other than an additional voluntary contribution or a 
prescribed contribution) made by the individual in the 
year or a preceding taxation year and after 1945 to a reg- 
istered pension plan in respect of a particular year before 
1990, if all or any part of the particular year is included in 
the individual’s eligible service under the plan and if 


(I) in the case of a contribution that the individual 
made before March 28, 1988 or was obliged to make 
under the terms of an agreement in writing entered 
into before March 28, 1988, the individual was not a 
contributor to the plan in the particular year, or 


(II) in any other case, the individual was not a contrib- 
utor to any registered pension plan in the particular 
year . . 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted, in computing the individual’s income for a pre- 
ceding taxation year, in respect of contributions included 
in the total determined in respect of the individual for the 
year under clause (A), 


(ii) $3,500, and 
(iii) the amount determined by the formula 


($3,500 x Y) —Z 
where 


Y is the number of calendar years before 1990. each of 
which is a year 


(A) all or any part of which is included in the indivi- 
dual’s eligible service under a registered pension plan 
to which the individual has made a contribution that is 
included in the total determined under clause (i)(A) 
and in which the individual was not a contributor to 
any registered pension plan, or 


(B) all or any part of which is included in the indivi- 
dual’s eligible service under a registered pension plan 
to which the individual has made a contribution 


(I) that is included in the total determined under 
clause (i)(A), and 


(II) that the individual made before March 28, 
1988 or was obliged to make under the terms of an 
agreement in writing entered into before March 28, 
1988, and in which the individual was not a con- 
tributor to the plan, and 


Z. is the total of all amounts each of which is an amount 
deducted, in computing the individual’s income for a pre- 
ceding taxation year, 


(A) in respect of contributions included in the total de- 
termined in respect of the individual for the year under 
clause (i)(A), or 


(B) where the preceding year was before 1987, under 
subparagraph 8(1)(m)(ii) (as it read in its application 
to that preceding year) in respect of additional volun- 
tary contributions made in respect of a year. that satis- 
fies the conditions in the description of Y, and 
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(c) service before 1990 while a contributor — the lesser 
of 


(i) the amount, if any, by. which 


(A) the total of all amounts ‘each of which is a contribu- 
tion (other than an additional voluntary contribution, a 
prescribed contribution or a contribution included in the 
total determined in respect’of the individual ‘for the “year 
under clause (b)(i)(A)) made by the individual in the year 
or a preceding taxation year and after 1962 to’a registered 
pension plan in respect of a particular year before 1990 
that is included, in whole or in part; in the individual’s 
eligible service under the plan 


exceeds: 


(B) the total of all amounts each, of whichis an amount 
deducted, in computing the individual’s income for a pre- 
ceding taxation year, in respect of contributions included 
in the total determined in respect of the ee for the 
year under clause (A), and 


(ii) the amount, if any, by which $3,500 exceeds the total of 
the amounts deducted by reason of paragraphs (a) and (b) in 
computing the individual’s income for the year. 


Related Provisions; 8(1)(m) — Contributions deductible from employment income; 
20(1)(q), 147.2(2) — Employer’s contribution; 56(1)(a)(i) — Pension benefits taxable 
when received; 60(j), (j.04) — Transfer or repayment of pension benefits; 60(n.1) — 
Deduction for repayment of pension benefits received in error; 87(2)(q) — Amalgama- 
tion — continuing corporation; 146(1)‘‘earned income”(a)(i), (c)(i) — RRSP earned in- 
come counted before 8(1)(m) deduction; '147.2(6), 152(6)(g) — Additional deduction 
for'year of death; 257— Formula cannot calculate to less than zero; Reg. 100(3)(a) — 
Deduction reduces source withholdings; Canada-U.S. Tax Treaty:Art. XVIII:8 — Con- 
tributions to US pension plan; Canada-U.K. Tax. Treaty:Art: 27:7 —.Contributions. to 
UK pension plan. Heit 


History: Para. 147.2(4)(a) amended by 2001, c. 17, s. 143, applicable to contributions 
made after 1990. The para. formerly read: 


* (a) the! total. of all amounts each of which is a contribution. (other ‘than a’ pre- 
scribed contribution), made by the individual in the year to.a.registered pension 
plan in respect of a period after 1989, to the extent that the contribution was 
‘made in accordance with the plan as registered, 


Cl. (B) of the description of Z in subpara. 147.2(4)(b)(iii) amended by 1998, c. 19, 
subsec. 174(2), applicable to 1991 et seg. Cl. (B) formerly read: 


(B) under subparagraph 8(1)(m)(ii) (as it read in its application to the 1990 taxa- 
tion year) in respect of additional voluntary contributions made in respect of a 
year that satisfies, the conditions in the description of Y, and 


Selected Cases [subsec. 147.2(4)]: Corbett v. R., [1999] 4 €.T.C. 231 (FCA); 
aff’g [1999] 1 C.T.C. 2590 (TCC) (Contributions allowed under amended plan were 
grandfathered and deductible). ' 


Regulations: 100(3)(a) (deduction ‘of pension contribution: from payroll reduces 
source.‘ withholding);  8501(6.2) (prescribed) eligible, contribution); | 8502(b)(i), 
8503(4)(a), (b) (RPP contributions permitted by employee). 


Interpretation’ Bulletins: 


IT-167R6:° Registered pension © ‘plans — employee’s 
contributions. 
Registered Plans Compliance Bulletins: 2 (compensation for RPP purposes). 


Registered Pension Plans Technical Manual: 
contributions). i 


§3.4. (deductible employee 


Forms: T4040: RRSPs and other registered plans for retirement [guide]. 


Remission Orders: Certain Taxpayers ‘Remission Order, 2000-3, P.C. 2001-429 
(Newfoundland public employees — payments for non-existent service under a‘ pre- 
1991 agreement); Certain, Taxpayers, Remission, Order, 2003-1,,P.C. 2003-912 (Memo- 
tial University pension plan members — payments. for non-existent service under a 
pre-1990 agreement). 


(5) Teachers — For the purpose of determining whether a teacher 
may deduct an amount contributed by the teacher to a registered 
pension plan in computing the teacher’s income for a taxation year 
ending after 1990 and before 1995 during which the teacher was 
employed by Her Majesty or a person exempt from tax for the year 
under section 149, 


(a) clause (4)(b)(i)(A) shall be read, without reference to sub- 
clauses (4)(b)(i)(A)(D and (ID; and 
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(b) the description of Y in init (4)(b) (ii) shall be read 
as follows: 


“Y is the number of calendar years before 1990 each of 
which is a year all or any part of which is included in the 
individual’s eligible service under a registered pension plan 
to which the individual has made a contribution that is in- 
cluded in the total determined under clause (i)(A), and” 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s 


contributions. 


Registered Pension Plans Technical Manual: §3.5 (teachers). 


(6) Deductible contributions when taxpayer dies — Where 
a taxpayer dies in a taxation year, for the purpose of computing the 
taxpayer’s income for the year and the preceding taxation year, 


(a) paragraph (4)(b) shall be read without reference to subpara- 
graph (ii) and as if the reference to “the least of’ were a refer- 
ence to “the lesser of’; and 


(b) paragraph (4)(c) shall be read without reference to subpara- 
graph (ii) and the words “the lesser of’. 


Related Provisions: 152(6)(g) — Minister required to reassess: past year to allow 
additional deduction; 163(4)(b.1) — Additional deduction ignored when calculating 
penalties; 164(5)(h.01), (5.1)(h.01) — No. back interest on refund where past year 
reassessed. 


History: Subsec. 147.2(6) added by 1998, c. 19, subsec. 174(3), applicable to taxpay- 
ers who die after 1992. 


Registered Pension Plans Technical Manual: §3.6 (deductible contributions 
when a taxpayer dies). 


(7), Letter of credit — For the. purposes of this section and any 
regulations made under subsection. (2) or under subsection 
147.1(18), an amount paid to a registered pension plan by the issuer 
of a letter of credit issued in connection with an employer’s funding 
obligations under a defined benefit provision of the plan is deemed 
to be an eligible contribution made to the plan in respect of the pro- 
vision by the employer with respect to the employer’s employees or 
former employees, if 


Proposed Amendment — 447 


panes seats the payment as i ( 
oe to a deduction for the amount of the payment. 


(a) the amount is paid under the letter of credit; 


(b) the use of the letter of credit is permitted under the Pension 
Benefits Standards Act, 1985 or a similar law of a province; and 


(c) the amount would have been an sini contribution under 
subsection (2) if 


(i) it had been paid to the plan by the employer, and 


(ii) this’ section» were read without reference to» ‘this 
subsection. 


Related Provisions; )147:2(8) — Former employee of, predecessor: employer. 
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History: Subsec. 147.2(7) added by 2007, c. 2, s. 39, applicable after 2005: 


(a) the former employee would not otherwise be an empl 
or former employee of the participating employer; and 


_ (b) benefits are provided to the former my 


Under subsection 147.2(8), a former employee of the vendor is deemed to be a for- 
mer employee of the participating employer if i 


* the former employee would not otherwise be an employee or a former employee 
of the participating employer: and oe ee 


¢ benefits are provided to the former employee under a defined benefit provision 


of the plan in respect of periods of employment with the vendor. — 
Regulations: 8500(1)predecessor employer”, (1.2) (meaning of “predecessor 
employer”). Ss 
Definitions [s. 147.2]: “actuary” — 147.1(1); “additional voluntary contribution”, 
“amount” — 248(1); “as registered” — 147.1(15); “defined benefit provision” — 
147.1(1); “eligible contribution” — 147.2(2), (7); “employee”, “employer”, “employ- 
ment” — 248(1); “former employee” — 147.2(8); “Her Majesty” — Interpretation Act 
35(1); “individual”, “Minister” — 248(1); “money purchase provision”, “participating 
employer” — 147.1(1); “person” — 248(1); “predecessor employer” — 8500(1)“pred- 
ecessor employer”, (1.2); “prescribed” — 248(1); “province” — Interpretation Act 
35(1); “registered pension plan”, “regulation” — 248(1); “specified multi-employer 
plan” — 147.1(1), Reg. 8510(2), (3); “taxation year” — 249; “taxpayer” — 248(1); 
“writing” — Interpretation Act 35(1). 


147.3 (1) Transfer — money purchase to money purchase, 
RRSP or RRIF — An amount is transferred from a registered 
pension plan in accordance with this subsection if the amount 


(a) is a single amount; 


(b) is transferred on behalf of a member in full or partial satis- 
faction of the member’s entitlement to benefits under a money 
purchase provision of the plan as registered; and 


(c) is transferred directly to 


(i) another registered pension plan to provide benefits in re- 
spect of the member under a money purchase provision of 
that plan, 


(il) a registered retirement savings plan under which the 
member is the annuitant (within the meaning assigned by 
subsection 146(1)), or 


(ili), a registered retirement income fund under which the 
member is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 


Related Provisions: 146(8.2) — Amount deductible where withdrawn after mis- 
taken contribution; 146(21.2)— Saskatchewan Pension Plan account deemed to be 
RRSP for purposes of 147.3; 147.3(9) — Taxation of amount transferred; 147.3(13) — 
Excess transfer; 147.5(12) — Pooled registered pension plan deemed to be RRSP for 
purposes of 147.3; 204.2(1.2)I(a)(iii) — Transfer under 147.3(1) excluded from cumu- 
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lative excess RRSP amount; Reg. 8300(1)‘excluded contribution” — Amount trans- 
ferred is excluded contribution; Reg. 8502(b)(iv) — RPP may accept transfer. See also 
at end of s. 147.3. 


History: Subsec. 147.3(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(1), to split off subparas. (c)(i) and (ii) and to add subpara. (iii), applicable to trans- 
fers occurring after August 29, 1990. 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase. provisions). 

Registered Pension Plans Technical Manual: §4 (transfers); §4.1 (money 
purchase to money purchase, RRSP or RRIF). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3; 
T4040: RRSPs and other registered plans for retirement [guide]. 


(2) Transfer — money purchase to defined benefit — An 
amount is transferred from a registered pension plan in accordance 
with this subsection if the amount 


(a) is a single amount; 
(b) is transferred on behalf of a member in full or partial satis- 


faction of the member’s entitlement to benefits under a money 
purchase provision of the plan as registered; and 


(c) is transferred directly to another registered pension plan to 
fund benefits provided in respect of the member under a defined 
benefit provision of that plan. 
Related Provisions: 147.1(10) — Past service benefits: 147.3(9) — Taxation of 
amount transferred; 147.3(13) — Excess transfer; Reg. 8300(1)“excluded contribu- 
tion” — Amount transferred is excluded contribution; Reg. 8502(b)(iv) — RPP may 
accept transfer. See also at end of s. 147.3. 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Pension Plans Technical Manual: $4 (transfers); §4.2 (money 
purchase to defined benefit); §6.1 (qualifying transfers). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3; 
T4040: RRSPs and other registered plans for retirement [guide]. 


(3) Transfer — defined benefit to defined benefit — An 
amount is transferred from a registered pension plan (in this subsec- 
tion referred to as the “transferor plan”) in accordance with this 
subsection if the amount 


(a) is a single amount; 


(b) consists of all or any part of the property held in connection 
with a defined benefit provision of the transferor plan; 


(c) is transferred directly to another registered pension plan to be 
held in connection with a defined benefit provision of the other 
plan; and 


(d) is transferred as a consequence of benefits becoming pro- 
vided under the defined benefit provision of the other plan to 
one or more individuals who were members of the transferor 
plan. 
Related Provisions: 147.3(9) — Taxation of amount transferred: Reg. 8300(1)‘ex- 
cluded contribution” — Amount transferred is excluded contribution; Reg. 
8502(b)(iv) — RPP may accept transfer. See also at end of s. 147.3. 
Regulations: 8517 (prescribed amount). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 
Registered Pension Plans Technical Manual: §4 (transfers); §4.3 (defined bene- 
fit to defined benefit). 


Forms: T2151: Direct transfer of a “single amount” under subsec, 147(19) or s. 147.3; 
T4040: RRSPs and other registered plans for retirement [guide]. 


(4) Transfer — defined benefit to money purchase, RRSP 
or RRIF — An amount is transferred from a registered pension 
plan in accordance with this subsection if the amount 


(a) is a single amount no portion of which relates to an actuarial 
surplus; 

(b) is transferred on behalf of a member in full or partial satis- 
faction of benefits to which the member is entitled, either abso- 
lutely or contingently, under a defined benefit provision of the 
plan as registered; 
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(c) does not exceed a prescribed: amount; and | 
- (d) is transferred directly to 


(i) another registered pension plan and allocated to the mem- 
ber under a money purchase provision of that plan, 


(ii) a registered, retirement. savings plan under which the 
member is the annuitant (within the meaning assigned by 
subsection 146(1)), or 


(iii) a registered retirement income fund under which the 

member is the annuitant (within the meaning assigned by 

subsection 146.3(1)). 
Related Provisions: 146(5.2), (5.201), Reg. 8517(3)—(3:02) — Commutation. of be- 
nefits from insolvent employer — rollover to RRSP or RPP; 146(8.2) — Amount de- 
ductible where withdrawn after mistaken contribution; 146(21.2) — Saskatchewan 
Pension Plan account deemed to be RRSP for purposes of 147.3; 147.3(9) — Taxation 
of amount transferred; 147.5(12) — Pooled registered pension plan deemed to be 
RRSP for purposes of 147.3; 204.2(1.2)I(a)(iii) — Transfer under 147.3(4) excluded 
from cumulative excess RRSP» amount; Reg. 8300(1)“excluded’ contribution” — 
Amount transferred is excluded contribution; Reg. 8502(b)(iv) —RPP may accept 
transfer. See also at end of s. 147.3. 


History: Subsec. 147.3(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(2), applicable to transfers occurring after 1988 except that in its application to such 
transfers occurring before August 30, 1990, para. (d) shall be read as follows: 
(d) is transferred directly to 
(i) another registered pension plan and allocated to the member under a money 
purchase provision of that plan, or 
(ii).a registered retirement savings plan under which the member is the annui- 
tant (within the meaning assigned by subsection 146(1)). 
Subsec.. 147.3(4) formerly read: 


(4) Transfer — defined benefit to money purchase or RRSP — An amount 
is transferred from a registered pension plan in accordance with this subsection if 
the amount 
(a) is a Single amount no portion of which relates to an actuarial surplus, 
(b) is transferred on behalf of a member in full or partial satisfaction of the 
member’s entitlement to benefits under-a defined benefit provision of the 
plan as registered; 
(c) does not exceed a prescribed amount; and 
(d) is transferred directly to another registered pension plan to provide bene- 
fits in respect of the member under a money purchase provision of that plan 
or to a registered retirement savings plan: under which the member is the 
annuitant (within the meaning assigned by subsection 146(1)). 


Selected Cases [subsec. 147.3(4)]: Yudelson y. R., [2010] 3 C.T.C. 212 (FCA) 
(Limitation on tax-free transfers from defined benefit plans to RRSP). 


Regulations: 8517 (prescribed amount). 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 04-1 (transfer from a defined benefit. provision). 


Registered Pension Plans Technical Manual: §4 (transfers); §4.4 (defined bene- 
fit to money purchase, RRSP or RRIF). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3; 
T4040; RRSPs and other registered plans for retirement [guide]. 


(4.1) Transfer. .of surplus — defined benefit to money 
purchase — An amount is transferred from a registered pension 
plan in accordance with this subsection if the amount 
(a) is transferred in respect of the actuarial surplus under a de- 
fined benefit provision of the plan; and 
(b) is transferred directly to another registered pension plan and 
allocated under a money purchase provision of that plan to one 
or more members of that plan. 


History: Subsec. 147.3(4.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(2), applicable to transfers occurring after 1990. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 95-5. (conversion of a defined benefit provision to a money 
purchase provision). 


Registered Pension Plans Technical Manual: §4 (transfers); §4.5 (transfer of 
surplus — defined benefit to money purchase). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(5) Transfer to RPP, RRSP or RRIF for spouse [or 
common-law partner] on marriage [or partnership] break- 


S. 147.3(6)(b) 


down — An amount is transferred from a registered pension plan 
in accordance with this subsection if the amount 


(a) is a single amount no portion of which relates to an actuarial 
surplus; 

(b) is transferred on behalf of an individual who is a spouse or 
common-law partner or former spouse or common-law partner 
of a member of the plan and who is entitled to the amount under 
a decree, order or judgment of a competent tribunal, or under a 
written agreement, relating to a division of property between the 
member and the individual in settlement of rights arising out of, 
or on a breakdown of, their marriage or common-law partner- 
ship; and 


(c) is transferred directly to 


(i) another registered pension plan for the benefit of the 
individual, 


- (ii) a registered retirement savings plan under which the indi- 
vidual is the annuitant (within the meaning assigned by sub- 
section 146(1)), or 


(iii) a registered retirement income fund under which the in- 
dividual is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 


Related Provisions: 146.3(2)(f)(vi) — Conditions for RRIF; 146(21.2) — Saskatch- 
ewan Pension Plan account deemed to be RRSP for purposes of 147.3; 147(2)(e)(i) — 
Transfer of DPSP rights permitted on breakdown of marriage or common-law partner- 
ship; 147.3(9) — Taxation of amount transferred; 147.5(12) — Pooled registered pen- 
sion plan deemed to be RRSP for purposes of 147.3; 204.2(1.2)I(a)(iii) — Transfer 
under 147.3(5) excluded from cumulative excess RRSP amount; 252(3) — Extended 
meaning of “spouse” and “former spouse”; Reg. 8300(1)“excluded contribution” — 
Amount transferred is excluded contribution; Reg. 8502(b)(iv) —RPP may accept 
transfer. See also at end of s. 147.3. 


History: Para. 147.3(5)(a) amended by 2001, c. 17, subsec. 144(1), applicable to trans- 
fers that occur after November 1999. The para. formerly read: 
(a) is a single amount; 

Subsec. 147.3(5) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner”, and by 2000, c. 12, Sch. 2, s. 9, to replace “mar- 
riage” with “marriage or common-law partnership”, applicable to 2001 et seq., in force 
July 31, 2000. See also the transitional rules reproduced in the History to 248(1)“com- 
mon-law partner”. 


Subsec. 147.3(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 86(2), appli- 
cable to transfers occurring after August 29, 1990 except that in applying the subsec. 
before 1993, the reference in para. (b) to “marriage” shall be read as a reference to 
“marriage or other conjugal relationship”. Subsec. (5) formerly read: 
(5) Transfer to RPP or RRSP for spouse on marriage breakdown — An 
amount is transferred from a registered pension plan in accordance with this sub- 
section if the amount 
(a) is a single amount; 
(b) is transferred on behalf of an individual who is a spouse or former spouse 
of a member of the plan and who is entitled to the amount pursuant to a 
decree, order or judgment of a competent tribunal, or a written agreement, 
relating to a division of property between the member and the individual in 
settlement of rights arising out of.or on a breakdown of their marriage. or 
other conjugal relationship; and 
(c) is transferred directly to,another registered pension plan for the benefit of 
the individual or to a registered retirement savings plan under which the in- 
dividual is the annuitant (within the meaning assigned by subsection 146(1)). 
Interpretation Bulletins: IT-440R2: Transfer of rights to income; IT-528: Transfers 
of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 04-1 (transfer from a defined benefit provision). 
Registered Pension Plans Technical Manual: §4 (transfers); §4.6 (to an RPP, 
RRSP or. RRIF for spouse. .:.). 
Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3; 
T4040: RRSPs and other registered plans for retirement [guide]. 


(6) Transfer — pre-1991 contributions — An amount is trans- 
ferred from a registered pension plan in accordance with this sub- 
section if the amount 


(a) is a single amount; 


(b) is transferred on behalf of a member who is entitled to the 
amount as a return of contributions made by the member under a 
defined benefit provision of the plan before 1991, or as interest 
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(computed at a rate not exceeding a reasonable rate) in respect 
of those contributions; and 

Proposed Amendment — 14 
(b) is trans / em 
amot 


~ ation to F 


Technical Notes: Subsection 147.3 provides rules governing the transfer 
from a registered pension plan (RPP) to ano! 


of the Regulations. 


(c) is transferred directly to 


(i) another registered pension plan for the benefit of the 
member, 


(il) a registered retirement savings plan under which the 
member is the annuitant (within the meaning assigned by 
subsection 146(1)), or 


(ili) a registered retirement income fund under which the 
member is the annuitant (within the meaning assigned by 
subsection 146.3(1)). 
Related Provisions: 146(21.2) — Saskatchewan Pension Plan account deemed to be 
RRSP for purposes of 147.3; 147.3(9)—Taxation of amount transferred; 
204.2(1.2)I(a)(iii) — Transfer under 147.3(6) excluded from cumulative excess RRSP 
amount; Reg. 8300(1)“excluded contribution” — Amount transferred is excluded con- 
tribution; Reg. 8502(b)(iv) — RPP may accept transfer. See also at end of s. 147.3. 


History: Para. 147.3(6)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(3), to split off subparas. (i) and (ii) and add subpara. (iii), applicable to transfers 
occurring after August 29, 1990, 

Regulations: 8500(9) (transfer of significant number of members to new pension 
plan). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 


purchase provisions); 98-2 (treating excess member contributions under a registered 
pension plan); 04-1 (transfer from a defined benefit provision), 

Registered Pension Plans Technical Manual: §4 (transfers); $4.7 (pre-1991 
contributions). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(7) Transfer — lump sum benefits on death — An amount is 
transferred from a registered pension plan in accordance with this 
subsection if the amount 


(a) is a single amount no portion of which relates to an actuarial 
surplus; 

(b) is transferred on behalf of an individual who is entitled to the 
amount as a consequence of the death of a member of the plan 
and who was a spouse or common-law partner or former spouse 
or common-law partner of the member at the date of the mem- 
ber’s death; and 


(c) is transferred directly to 


(i) another registered pension plan for the benefit of the 
individual, 


(i1) a registered retirement savings plan under which the indi- 
vidual is the annuitant (within the meaning assigned by sub- 
section 146(1)), or 


Income Tax Act, Part I 


(iii) a registered retirement income fund under which the in- 

dividual is the annuitant (within the meaning assigned by 

subsection 146.3(1)). 
Related Provisions: 104(27) — Pension benefits; 146(21.2) — Saskatchewan Pen- 
sion Plan account deemed to be RRSP for purposes of 147.3; 146.3(2)(f)(vi) — Condi- 
tions for RRIF; 147.3(9)— Taxation of amount transferred; 204.2(1.2)I(a) (iii) — 
Transfer under 147.3(7) excluded from cumulative excess RRSP amount; 248(8) — 
Meaning of “consequence” of death; 252(3) — Extended definition of “spouse” and 
“former spouse”; Reg. 8300(1)“excluded contribution” — Amount transferred is ex- 
cluded contribution; Reg. 8502(b)(iv) — RPP may accept transfer. See also at end of s. 
147.3. : 
History: Para. 147.3(7)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(4), to split off subparas. (i) and (ii) and add subpara. (iii), applicable to transfers 
occurring after August 29, 1990. 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Pension Plans Technical Manual: §4 (transfers); §4.8 (lump-sum 
benefits on death). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) or s. 147.3. 


(7.1) Transfer where money purchase plan_ replaces 
money purchase plan — An amount is transferred from a regis- 
tered pension plan (in this subsection referred to as the “transferor 
plan”) in accordance with this subsection if 


(a) the amount is a single amount; 


(b) the amount is transferred in respect of the surplus (as defined 
by regulation) under a money purchase provision (in this subsec- 
tion referred to as the “former provision”) of the transferor plan; 


(c) the amount is transferred directly to another registered pen- 
sion plan to be held in connection with a money purchase provi- 
sion (in this subsection referred to as the “current provision”) of 
the other plan; 


(d) the amount is transferred in conjunction with the transfer of 
amounts from the former provision to the current provision on 
behalf of all or a significant number of members of the trans- 
feror plan whose benefits under the former provision are re- 
placed by benefits under the current provision; and 


(e) the transfer is acceptable to the Minister and the Minister has 

so notified the administrator of the transferor plan in writing. 
Related Provisions: Reg. 8300(8)(a)(iv) — Certain allocations deemed to be em- 
ployer contributions; Reg. 8301(4)(b)(ii.2) — Pension credit to include transferred sur- 
plus; Reg. 8500(7)(d) — Certain allocations deemed to be individual’s contributions. 


History: Subsec. 147.3(7.1) added by 2001, c. 17, subsec. 144(2), applicable to trans- 
fers that occur after 1998. 
Regulations: 8500(1)“surplus”, 8500(1.1) (meaning of “‘surplus”). 


Registered Pension Plans Technical Manual: §4 (transfers): §4.9 (money 
purchase plan replaces money purchase plan). 


(8) Transfer where money purchase plan replaces defined 
benefit plan — An amount is transferred from a registered pen- 
sion plan (in this subsection referred to as the “transferor plan’) in 
accordance with this subsection if Lit 


(a) the amount is a single amount; 


(b) the amount is transferred in respect of the actuarial surplus 
under a defined benefit provision of the transferor plan; 


(c) the amount is transferred directly to another registered pen- 
sion plan to be held in connection with a money purchase provi- 
sion of the other plan; 


(d) the amount is transferred in conjunction with the transfer of 
amounts from the defined benefit provision to the money 
purchase provision on behalf of all or a significant number of 
members of the transferor plan whose benefits under the defined 
benefit provision are replaced by benefits under the money 
purchase provision; and . 


(e) the transfer is acceptable to the Minister and the Minister has 
so notified the administrator of the transferor plan in writing. 


Related Provisions: 147.3(9) — Taxation of amount transferred; 147.3(10) — Divi- 
sion of transferred amount; Reg. 8502(b)(iv) — RPP may accept transfer. See also-at 
end of s. 147.3. i : : 
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History: Paras. 147.3(8)(b) and (c) amended by 2001, c. 17, subsec. 144(3), applicable | 


to transfers that occur after 1990. The paras. formerly read: 


(b) the amount consists of all or any portion of the property held in connection 
with a defined benefit provision of the transferor plan; 


(c) the amount is transferred directly to another registered pension plan to be 
held in connection with a money purchase provision of the other plan and used to 
satisfy employer obligations to make contributions. under the money. purchase 
provision; 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans, 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 95-5 (conversion of a defined benefit provision to a money 
purchase provision); 98-1 (simplified pension plans). 


Registered Pension Plans Technical Manual: §4 ee); 84. 10 ay 
purchase plan replaces defined benefit plan). 


Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) ors. 147.3. 


(9). Taxation of amount transferred — Where an amount. is 


transferred 1 in accordance with any of subsections (1) to (8), 


(a) the amount shall not, by reason only of, that transfer, be in- 
cluded by reason of subparagraph 56(1)(a)(@) in computing, the 
income of any taxpayer; and 

(b) no deduction may be made under any provision of this Act in 
respect of the amount in computing the income of any taxpayer. 


Related Provisions: 147.3(11) — Division of transferred amount; 147.3(14.1) — 
Transfer. of property between «benefit:;provisions | of \ the same. plan, 
212(1)(h)(iii.1)(A) — Amount transferred under 147.3 excluded from withholding tax 
on pension benefits. See additional Related provisions at end of s. 147.3. 
Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


$4.11 (taxation of amount 
transferred). 


(10) Idem — Where, on behalf of an ‘individual, an amount is 
transferred from a registered pension plan (in this subsection re- 


ferred to as the “transferor plan”) to another plan or fund (in this — 


subsection referred to as the “transferee plan’) that is a registered 
pension plan, a registered retirement savings plan or a registered 
retirement income fund and the transfer is not in eenaence with 
any of subsections (1) to (7), 


(a) the amount.is deemed to have been paid from the transferor 
plan to the individual; 


(b) subject to paragraph (c), the individual ‘shall be deemed to 
have paid the amount as a contribution or premium to the trans- 
feree plan; and 


(c) where the transferee plan is a registered retirement income 
fund, for the purposes. of subsection 146(5) and Part X.1, the 
individual shall be deemed to have paid the amount at the time 
of the transfer as a premium under a registered retirement sav- 
ings plan under which the individual was the annuitant (within 
the meaning assigned by subsection 146(1)). 

Related Provisions: 146(5)(a)(v)(B) — Amount of RRSP premiums deductible; 

147.3(11) — Division of transferred amount, 147.3(12) — Restriction re transfers; 

147.3(13.1) — Withdrawal of excessive transfers to RRSPs and RRIFs; 147.3(14.1) — 


Transfer of property between benefit provisions of the same plan. See also at end of s. 
147.3. 
History: Para. 147.3(10)(a) amended by 1998, c. 19, subsec. 175(1), applicable to 
transfers that occur after July 30, 1997. Para. 147.3(10)(a) formerly read: 
(a) notwithstanding section 254, the amount shall be deemed to have been paid 
from the transferor plan to the individual, 
Subsec. 147.3(10) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 86(5), appli- 
cable to transfers occurring after August 29, 1990. Subsec. (10) formerly read: 
(10) Where ‘an amount is transferred from a registered pension plan (in this sub- 
section referred to as the “transferor plan”) to another registered pension plan or 
to a registered retirement savings plan (in this subsection referred to as the 
“transferee plan”) on behalf of an individual and the transfer is not in'accordance 
with any of subsections (1) to (7), 
(a) notwithstanding section 254, the amount shall be deemed to have been 
paid from the transferor plan to the individual; and 
(b) the individual shall be deemed to have paid the amount as a contribution 
or premium to the transferee plan. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 


S. 147.3(13) 


Registered Pension Obani Technical Manual: 


$4.11 (taxation’ of amount 
transferred). 


(11) Division of transferred amount — Where an amount is 
transferred from a registered pension plan to another registered pen- 
sion plan, to a registered retirement ‘savings plan or to'a registered 
retirement income fund and a portion, but not all, of the amount is 
transferred in accordance with any of ‘subsections (1) to (8), 


(a) subsection (9) applies with respect to the portion of the 
amount that is transferred in accordance with any of subsections 
(1) to (8); and 


(b) subsection (10) applies with respect to the remainder of the 
amount. 


Related Provisions: 146(21.2) — Saskatchewan Pension Plan account deemed to be 
RRSP for purposes of 147.3; 147.3(14.1) — Argnstes o pepeey between benefit pro- 
visions) of the same plan. 


History: That portion of subsec. 147.3(11) preceding para. (a) amended by 1994, c. 7, 
Sch. VHI.(1993,.c. 24),,subsec. 86(6), to add “or, to a registered retirement income 
fund”, applicable to transfers occurring, after; August 29, 1990. 


Registered Pension Plans Technical Manual: §4.12 -(division of transferred 
amount), 


(12) Restriction re transfers —‘A registered pension plan be- 
comes a révocable plan at any time that an amount is transferred 
fromthe plan to: another registered pension plan, to a registered re- 
tirement savings plan or to a registered retirement income fund 
unless 


(a) the amount is transferred in accordance with any of subsec- 
tions. (1),to (8); or 


(b) where the amount is transferred on-behalf of an individual, 


(i) the amount is deductible by the individual under para- 
graph’ 60(j) or (j.2), or 


(ii) the Pension Benefits Standards Act, 1985. or a similar law 
_of.a province prohibits the payment, of the amount to the 
individual. 


Related Provisions; 146(21.:2).— Saskatchewan Pension: Plan account. deemed to; be 
RRSP. for purposes of 147.3; 147.1011) — Revocation, of registration — notice of in- 
tention; 147.1(8), (9), Reg. 8301(14)(a); 8305(2)(a),»8408(2), 8501(2), 8503(11), (15), 
8506(4), 8511(2), 8515(9) — Other ways plan becomes revocable plan. See also at,end 
of s. 147.3. 


History: That portion of subsec: 147.3(12)preceding para. (a) amended by 1994, c: 7, 
Sch. VIII (1993, c. 24), subsec. 86(7), to add “or to a registered retirement income 
fund”, applicable, to transfers occurring after August 29, 1990. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); ‘04-1 (transfer froma defined benefit provision). 


Registered Pension Plans Technical Manual: §4.13 (restrictions concerning 
transfers). 


(13) Excess transfer — Where 


(a) the transfer in a calendar year of an amount from a registered 
_ pension. plan on behalf of a member of the plan, would, but for 
this subsection, be in accordance with subsection (1) or (2), and 


(b) the plan.becomes, at the end of the:year, a revocable plan as 
a consequence of an excess determined under any of paragraphs 
147.1(8)(a) and (b) and (9)(a) and. (b). with respect to the mem- 

 ber:(whether or not such an-excess-is also'determined with re- 
spect to any other member), 


such portion of the amount transferred as may reasonably be con- 
sidered to derive from amounts allocated or reallocated to the mem- 
ber in the year or from earnings reasonably attributable to those 
amounts shall, except to the extent otherwise expressly provided in 
writing by the Minister, be deemed to be an amount that was not 
transferred in accordance with subsection (1) or (2), as the case may 
be. 


Interpretation Bulletins: IT-528: Transfers of funds' between registered plans. 
Registered Pension Plans Technical Manual: §4.14 (excess transfer). 
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(13.1) Withdrawal of excessive transfers to RRSPs and 


RRIFs — There may be deducted in computing the income of an 


individual for a taxation year the lesser of 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount in- 
cluded under subsection 146(8), (8.3) or (12) or 146.3(5), 
(5.1) or (11) in computing the individual’s income for the 
year, to the extent that the amount is not a prescribed 
withdrawal, 


exceeds 


(ii) the total of all amounts each of which is an amount de- 
ductible under paragraph 60(1) or subsection 146(8.2) in 
computing the income of the individual for the year, and 


(b) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that 
was 


(A) transferred to a registered retirement savings plan or 
registered retirement income fund under which the indivi- 
dual was the annuitant (within the meaning assigned by 
subsection 146(1) or 146.3(1), as the case may be), 


(B) included in computing the income of the individual 
for the year or a preceding taxation year, and 


(C) deemed by paragraph (10)(b) or (c) to have been paid 
by the individual as a premium to a registered retirement 
savings plan, 


exceeds 
(ii) the total of all amounts each of which is an amount 


(A) deductible under this subsection in computing the in- 
dividual’s income for a preceding taxation year, or 


(B) deducted under subsection 146(5) in computing the 
individual’s income for a preceding taxation year, to the 
extent that the amount can reasonably be considered to be 
in respect of an amount referred to in subparagraph (i). 
Related Provisions: 60(i) — Premium or payment under RRSP or RRIF; 146(5) — 
Amount of RRSP premiums deductible; 146(8.2) — Amount deductible where with- 
drawn after mistaken contribution; 146(21.2) — Saskatchewan Pension’ Plan account 
deemed to be RRSP for purposes of 147.3; Reg. 8307(4) — Eligibility of withdrawn 
amount for designation. 
History: Subsec. 147.3(13.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
86(8), applicable to 1992 er seg. except that in its application to the 1992 taxation year 
it shall be read as follows: 


(13.1) There may be deducted in computing the income of an individual for the 
1992 taxation year the lesser of 


(a) the amount, if any, by which 
(i) the total of all amounts each of which is an amount included under 
subsection 146(8), (8.3) or (12) or 146.3(5), (5.1) or (11) in computing 
the individual’s income for a taxation year ending after 1988 and before 
1993, to the extent that the amount is not a prescribed withdrawal, 
exceeds 


(ii) the total of all amounts each of which is an amount deductible under 
paragraph 60(1) or subsection 146(8.2) in computing the income of the 
individual for a taxation year ending after 1988 and before 1993, and 


(b) the amount, if any, by which 
(i) the total of all amounts each of which is an amount 
(A) transferred to a registered retirement savings plan or registered 
retirement income fund under which the individual was the annui- 


tant (within the meaning assigned by. subsection 146(1) or 146.3( 1), 
as the case may be), 


(B) included in computing the income of the individual for the year 
or a preceding taxation year, and 
(C) deemed by paragraph (10)(b) or (c) to have been paid by the 
individual as a premium to a registered retirement savings plan, 
exceeds 
(ii) the total of all amounts each of which is an amount deducted under 
subsection 146(5) in computing the individual’s income for a preceding 


taxation year, to the extent that the amount can reasonably be considered 
to be in respect of an amount referred to in subparagraph (i). 


Regulations: 8307(6) (prescribed withdrawal), 


Income Tax Act, Part I 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


Registered Pension Plans Technical Manual: §4.15 (withdrawal of an excess. 


transfer to RRSPs or RRIFs). | 


Forms; T1043: Deduction for excess RPP transfers you withdrew from an RRSP or 
RRIF. | 


(14) Deemed transfer — For the purposes of this section and the 
regulations, where property held in connection with a particular 
pension plan is made available to pay benefits under another pen- 
sion plan, the property shall be deemed to have been transferre 

from the particular plan to the other plan. is 
Registered Pension Plans Technical Manual: §4.16 (deemed as a transfer). . 


(14.1) Transfer of property between provisions — Where 
property held in connection with a benefit provision of a registered 
pension plan is made available to pay benefits under another benefit 
provision of the plan, subsections (9) to (11) apply in respect of the 
transaction by which the property is made so available in the same 
manner as they would apply if the other benefit provision were in 
another registered pension plan. 


History: Subsec. 147.3(14.1) added by 1998, c. 19, s. 40, applicable to transactions 
that occur after July 30, 1997. | 


Registered Plans Directorate Newsletters: (4-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §4.17 (transfer of property be- 
tween provisions). 


(15) [Repealed] 


History: Subsec. 147.3(15) repealed by 1998, c. 19, subsec. 175(2), applicable after 
1996. Subsec. 147.3(15) formerly read: 


(15) Annuity contract commencing after age 69 — Where, under circum- 
stances in which paragraph 254(a) applies, an individual receives before 1997 an 
interest in an annuity contract in full or partial satisfaction of the individual’s 
entitlement to benefits under a registered pension plan, and payment of the annu- 
ity has not begun by the end of the particular year in which the individual attains 
69 years of age, 


(a) that interest is deemed not to exist after the particular year; 


(b) the individual is deemed to have received immediately after the particu- 
lar year the payment of a single amount from the plan equal to the fair mar- 
ket value of the interest at the end of the particular year; 


(c) the individual is deemed to have acquired immediately after the particu- 
lar year an interest in the annuity contract as a separate and newly issued 
annuity contract at a cost equal to the amount referred to in paragraph (b); 
and 


(d) the issue and acquisition of the newly issued annuity contract are deemed 
not to be pursuant to or under a registered pension plan. 


Subsec. 147.3(15) added by 1997, c. 25, s. 45, applicable after 1996, except that 
(a) it does not apply to an individual who attained 70 years of age before 1997; 


(b) in applying the subsec. to an individual who attained 69 years of age in 1996, 
the reference to “69 years of age” shall be read as a reference to “70 years of age”; 
and 


(c) it does not apply to an annuity contract where an individual received an interest 
in the contract before March 6, 1996 and, under the terms and conditions of the 
contract as they read immediately before that day, 


(i) the day on which the annuity payments are to begin under the contract is 
fixed and determined and is after the year in which the individual attains 


(A) 69 years of age, where the individual had not attained that age before 
1997, or 


(B) 70 years of age, where the individual attained 69 years of age in 1996, 
and 


(ii) the amount and timing of each annuity payment are fixed and determined. 


Related Provisions [s. 147.3]: 60(j)— Transfer of superannuation benefits; 
60(j.1) — Transfer of retiring allowances; 60(1) — Transfer of refund of RRSP pre- 
mium; 147(19)-(22) — Transfer to RPP, RRSP or DPSP; 147.1(3)(a) — Deemed re- 
gistration; Reg. 8502(k). 

Definitions [s. 147.3]: “administrator? — 147.1(1); “amount” — 248(1); “as regis- 
tered” — 147.1(15); “calendar year’ — Interpretation Act 37(1)(a);. “common-law 
partner”, “common-law partnership” — 248(1); “consequence of the death” — 248(8); 
“defined benefit provision” — 147.1(1); “employer”, “forfeited amount’ — 147(1); 
“former spouse” — 252(3); “individual” — 248(1); “member” — 147.1(1);  “Min- 
ister” — 248(1); “money purchase provision” — 147.1(1): “prescribed withdrawal’? — 
Reg. 8306(6); “property” — 248(1); “province” — Interpretation Act 35(1); “regis- 
tered pension plan” — 248(1); “registered retirement savings plan” — 146(1); (21.2), 
147.5(12), 248(1); “regulation” — 248(1); “revocable plan” — 147.1(8), (9), 
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147.3(12), Reg. 8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 
8511(2), 8515(9); “single amount” — 147.1(1); “spouse” — 252(3); “surplus” — Reg. 
8500(1), (1.1); “taxpayer” — 248(1); “transfer”, “transferred” — 147.3(14); “writ- 
ing” — Interpretation Act 35(1). 


147.4 (1) RPP annuity contract — Where 


(a) at any time an individual acquires, in full or partial satisfac- 
tion of the individual’s entitlement to benefits under a registered 
pension plan, an interest in an annuity contract purchased from a 
licensed annuities provider, 


(b) the rights provided for under the contract are not materially 
different from those provided for under the plan as registered, 


(c) the contract does not permit premiums to be paid at or after 
that time, other,than a premium paid at that time out of or under 
the plan to purchase the contract, 


(d) either the plan is not a plan in respect of which the Minister 
may, under subsection 147.1(11), give a notice of intent to re- 
voke the registration of the plan or the Minister waives the ap- 
plication of this paragraph with respect to the contract and so 
notifies the administrator of the plan in writing, and 


(e) the individual does not acquire the interest as a consequence 
of a transfer of property from the plan to a registered retirement 
savings plan or a registered retirement income fund, 


the following rules apply for the purposes of this Act: 


(f) the individual is deemed not to have received an amount out 
of or under the registered pension plan as a consequence of ac- 
quiring the interest, and 


(g) other than for the purposes of sections 147.1 and 147.3, any 
amount received at or after that time by any individual under the 
contract is deemed to have been received under the registered 
pension plan. 

Related Provisions: 147.4(2) — Amendment to RPP annuity contract. 


History: Subsec. 147.4(1) added by 1998, c. 19, s. 176, applicable to annuity contract 
acquisitions, amendments and substitutions that occur after July 30, 1997. 


Registered Plans Compliance Bulletins: 3 (purchase of annuity under subsec. 
147.4(1)). 

Registered Pension Plans Technical Manual: §5.1 (RPP annuity contract). 
Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 20 (where 


administrator purchases single life annuity and member is later found to have a 
partner). 


(2) Amended contract — Where 


(a) an amendment is made at any time to an annuity contract to 
which subsection (1) or paragraph 254(a) applies, other than an 
amendment the sole effect of which is to 


(i) defer annuity commencement to no later than the end of 
the calendar year in which the individual in respect of whom 
the contract was purchased attains 71 years of age, or 


(ii) enhance benefits under the annuity contract in connection 
with the demutualization (as defined by subsection 139.1(1)) 
of an insurance corporation that is considered for the purpose 
of section 139.1 to have been a party to the annuity contract, 
and 


(b) the rights provided for under the contract are materially al- 
tered as a consequence of the amendment, 


the following rules apply for the purposes of this Act: 


(c) each individual who has an interest in the contract immedi- 
ately before that time is deemed to have received at that time the 
payment of an amount under a pension plan equal to the fair 
market value of the interest immediately before that time, 


(d) the contract as amended is deemed to be a separate annuity 
contract issued at that time otherwise than pursuant to or under a 
superannuation or pension fund or plan, and 


(e) each individual who has an interest in the separate annuity 
contract immediately after that time is deemed to have acquired 
the interest at that time at a cost equal to the fair market value of 
the interest immediately after that time. 


S. 147.4(4) 


Related Provisions: 139.1(2)(g) — No demutualization benefit. 


History: Subpara. 147.4(2)(a)(i) amended by 2007, c. 29, subsec. 21(1), applicable 
after 2006. It formerly read: 


(i) provide for an earlier annuity commencement that avoids the application of 
paragraph (4)(b), or 
Para. 147.4(2)(a) amended by 2000, c. 19, subsec. 43(1), applicable to amendments and 
substitutions that occur after December 15, 1998. The para. formerly read: 


(a) an amendment is made at any time to an annuity contract to which subsection 
(1) or paragraph 254(a) applies (other than an amendment the sole effect of 
which is to provide for,an earlier annuity commencement that avoids the applica- 
tion of paragraph (4)(b)), and 
Subsec. 147.4(2) added by 1998, c. 19, s. 176, applicable to annuity contract acquisi- 
tions, amendments and substitutions that occur after July 30, 1997. 


Registered Pension Plans Technical Manual: §5.2 (amended contract). 


(3) New contract — For the purposes of this Act, where an annu- 
ity contract (in this subsection referred to as the “original contract’) 
to which subsection (1) or paragraph 254(a) applies is, at any time, 
substituted by another contract, 


(a) if the rights provided for under the other contract 


(i) are not materially different from those provided for under 
the original contract, or 


(ii) are materially different from those provided for under the 
original contract only because of an enhancement of benefits 
that can reasonably be considered to have been provided 
solely in connection with the demutualization (as defined by 
subsection 139.1(1)) of an insurance corporation that is con- 
sidered for the purposes of section 139.1 to have been a party 
to the original contract, 


the other contract is deemed to be the same contract as, and a 
continuation of, the original contract; and 


(b) in any other case, each individual who has an interest in the 
original contract immediately before that time is deemed to have 
received at that time the payment of an amount under a pension 
plan equal to the fair market value of the interest immediately 
before that time. 
Related Provisions: 139.1(2)(¢) — No demutualization benefit due to substitution 
under 147.4(3)(a). 
History: Para. 147.4(3)(a) amended by 2000, c. 19, subsec. 43(2), applicable to 
amendments and substitutions that occur after December 15, 1998. The para. formerly 
read: 
(a) if the rights provided for under the other contract are not materially different 
from those provided for under the original contract, the other contract is deemed 
to be the same contract as, and a continuation of, the original contract; and 


Subsec. 147.4(3) added by 1998, c. 19, s. 176, applicable to annuity contract acquisi- 
tions, amendments and substitutions that occur after July 30, 1997. 


Registered Pension Plans Technical Manual: §5.3 (new contract). 


(4) [Repealed] 


History: Subsec. 147.4(4) repealed by 2007, c. 29, subsec. 21(2), applicable after 
2006, except that the repeal does not apply to annuities under which the annuitant at- 
tained 69 years of age before 2007. It formerly read: 


(4) RPP annuity contract beginning after age 69 — For the purposes of this 
Act, where, under circumstances to which paragraph 254(a) applied, an indivi- 
dual acquired before 1997 an interest in an annuity contract in full or partial 
satisfaction of the individual’s entitlement to benefits under a registered pension 
plan, and payment of the annuity has not begun by the end of the particular year 
in which the individual attains 69 years of age, 


(a) the interest is deemed not to exist after the particular year, 


(b) the individual is deemed to have received immediately after the particu- 
lar year the payment of an amount from the plan equal to the fair market 
value of the interest at the end of the particular year, 


(c) the individual is deemed to have acquired immediately after the particu- 
lar year an interest in the contract as a separate annuity contract issued im- 
mediately after the particular year at a cost equal to the amount referred to in 
paragraph (b); and 

(d) the issue and acquisition of the separate annuity contract are deemed not 
to be pursuant to or under a registered pension plan. 


Subsec. 147.4(4) added by 1998, c. 19, s. 176, applicable after 1996, except that 
(a) it does not apply to an individual who attained 70 years of age before 1997; 
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(b) in applying it to an individual who attained 69 years of age in 1996, the refer- 
ence in that provision to “69 years of age” shall be read as a reference to “70 years 
of age”; and 

(c) it does not apply to an annuity contract if an individual received an interest in 
the contract before March 6, 1996 and, under the terms and conditions of the con- 
tract as they read immediately before that day, 


(i) the day on which the annuity payments are to begin under the contract is 
fixed and determined and is after the year in which the individual ‘attains 


(A) 69 years of age, if the individual had not attained that age before 1997, 
or 


(B) 70 years of age, if the individual attained 69 years of age in 1996, and 

(ii) the amount and timing of each annuity payment are fixed and determined. 
Definitions [147.4]: “annuity” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “demutualization” — 139.1(1); “individual”, “licensed annuities provider’, 
“Minister”, “registered pension plan” —248(1); “registered retirement income 


fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“writing” — Interpretation Act 35(1). 


‘Proposed Addition — 147.5 


147.5 Pooled Registered Pension Plans — (1) Defini- 
tions — The following definitions apply in this section. 


“administrator”, of a pooled pension plan, means — 


(a) a corporation resident in Canada that is responsible for the 
administration of the plan and that is authorized under the 
Pooled Registered Pension Plans Act or a similar law of a 
province to act as an administrator for one or more pooled pen- 
sion plans, or po 


(b) an entity designated in respect of the plan under section 21 
of the Pooled Registered Pension Plans Act or any provision 
of a law of a province that is similar to that section. 


Technical Notes: New section 147.5 provides the basic framework of income tax 
rules that will apply in relation to pooled registered pension plans (PRPPs). In gen- 
eral terms, PRPPs are intended to operate in a manner similar to multi-employer 
money-purchase registered pension plans, but with certain features drawn from the 
registered retirement savings plan and registered retirement income fund systems. 
The overall policy intent of the tax rules is to provide a new option for retirement 
savings — one that will be especially attractive to smaller employers and to self-em- 
ployed individuals. Consequently, and in the interests of reducin g costs for taxpayers, 
the rules are intended to be, in some respects, simpler than the existing tax rules for 
pensions. 


New section 147.5, and the related tax rules applicable to PRPPs, will come into 
force on the day of the coming into force of the Pooled Registered Pension Plans 
Act. 


New subsection 147.5(1) defines terms that are relevant for the purposes of new sub- 
section 147.5. 


An “administrator” of a PRPP is generally defined to be a corporation resident in 
Canada that has responsibility for the administration of a PRPP and that is authorized 
under the Pooled Registered Pension Plans Act or a similar law of a province to act 
as a PRPP administrator. 


Related Provisions: Reg. 213 — Administrator must file information return. 


“designated pooled pension plan’’, for a calendar year, means. a 
pooled pension plan if at any time in the year (other than the year 
in which the plan became registered as a PRPP) 


(a) the plan has fewer than 10 participating employers; 


(b) the fair market value of the property held in connection 
with the accounts of all members of the plan employed by a 
particular participating employer exceeds 50% of the fair mar- 
ket value of the property held in connection with the plan; 


(c) more than 50% of the members of the plan are employed 
by a particular participating employer; or ial: 


(d) it is reasonable to conclude that the participation in the plan 

of one or more participating employers occurs primarily to 

avoid the application of any of paragraphs (a) to (c). 
Technical Notes: A “designated pooled pension plan” is generally defined to be a 
pooled pension plan that, at any time in a calendar year, has fewer than 10 participat- 
ing employers, holds more than half of its property (by fair market value) for em- 
ployees of a single employer, or has a plan membership that is concentrated with a 
single employer (i.¢., more than 50% of plan members work for a single employer). 
For this purpose, new subsection 147.5(28) generally deems related employers, as 
well as various units of trade unions, to be a single employer, 


Income Tax Act, Part I 


Excluded investments may 


wh ich imposes a diversification requirement on PRPPs. 


" ticipating employer”, in relation to a pooled pension - 
for a calendar year, means an employer that, in the year, © 


(a) makes contributions to the plan in respect of all or a class 


ployees or former employees; op iaube oe 
- (b) remits, to the administrator of the plan « ontributions made 
_ by members of the plan under a contract with the administrato 


in respect of all or a class of its employees. 
Technical h 


Notes: A “participating employer” is generally defined as an employer _ 
who either makes contributions to a PRPP on behalf of its employees, or one who, _ 
under a contract with the PRPP’s administrator, has set up an arrangement to facili- 
tate employee contributions. This definition is therefore intended to apply to employ- 
ers who, in effect, offer one or more PRPPs to their employees, but not to an em- 
ployer who occasionally remits amounts to various PRPPs at the request o 
employee. © _ — 


yo 


Mae Fae & 


For example, in 2019 an employer hires Keith, who has been in the workforce for 10. 


% 


years and has organized his retirement savings through different periods of employ + 
ment and self-employment in a single PRPP. Keith is working out well, and his‘em- | 
ployer awards him a $2,000 bonus. Keith asks if the employer could remit this 
amount directly to his PRPP and the employer agrees. In this case, Keith’s emplo: 
would not be a participating employer for the purposes of Keith’s PRPP. 


The definition “participating employer” is relevant to the application of the definition 
“designated pooled pension plan” and to the related rules in new paragraph, 
147.5(3)(c) and new subparagraph 147.5)(e)(ii). | nip a habe 


“pooled pension plan” means a plan that is registered under th 
Pooled Registered Pension Plan Act or a similar law of 
province. bc oie ae Ca 


Technical Notes: A “pooled pension plan” is generally defined as a plan that has _ 
been registered under the Pooled Registered Pension Plans Act or a similar law of 

province. This concept follows the same basic approach that is found with respect to 
other plans registered under the Act. Rules in the Act that apply to a plan that either 
has not yet been registered under the Act or whose registered status has been revoked 

refer to “pooled pension plans”; as do those rules that apply in situations where a _ ] 
plan may or not be registered. Rules in the Act that apply only to pooled pension _ 


plans with registered status under the Act refer to “pooled registered per on plans” 


or “PRPPs”. 


“pooled registered pension plan” or “PRPP” in pooled 
pension plan that has been accepted for registration by the Min- 
ister for purposes of this Act, which registration has not been — 
revoked. asmbnome od UDS2NOD Be 


Technical Notes: A “pooled registered pension plan” or “PRPP” is a pooled 
pension plan that has been accepted for registration by the Minister of National Ri 

enue and that registration has not been revoked. Registration con 
are set out in new subsection 147.5(2). MU os 


Ya» 


Related Provisions: 6(1)(a\i) — Employer's PRPP contribution no 
benefit, 18(11)(c) — Whether interest deductible on money borrowed to ¢ ntrib 
to PRPP; 75(3)(a)—Reversionary trust rules do not apply to PRP! 


arrangement’”(a.1)-—— PRPP deemed not to be RCA; 248(1)“salary d 
ment’’(a.1) — PRPP deemed not to be SDA. Oe Die: 
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i) the individual 
a individual for t 


gr 
tion 1464. 1). 
Related Provisions: 147. 50 


ah of the mo . Where dis descison sophie new subsection 147 5 15) / L 
govern the transfer of the rights under 1 


Ke gistration any plan unless ooicte ee re- 
eens manner yy the Le Tie Ree 


@ ee purpose of the plan is to accept ond invest c con- _ 
ributions 1 in order to provide retirement income to plan mem-_ 


@) to which are soo ted all contributions made to the eo 
in respect of the member, and any earnings of the oe — 
_ ated to the member, and 


(ii) to which are Le all 


ee ate. b afte determined nee ae reference to, and 
provided by, the amount in the member’s account; a 


rings of the plan are allocated to plan members ona 
reasonable basis and nc less ae ee a 


(f) no ae of a person under he plan i iS ane of bake as- 
- charged, anticipated, ee as oS or ae: 
other than . 


| Gyana ignment pursuant to a decree, order or deme of 
a competent tribunal, o . under a written agreement, relat- 
_ing to a division of property between the member and the 
_ member’s spouse or common-law partner or former spouse 
or \mon-law partner, in settlement of rights arising out _ 
| of ov on. a breakdown of, their marriage or common-law — 
partnership, 0 


(ii) an assignment by the ‘legal representative ar a oe 
individual on the distribution of the individual’s estate; 


Tength with the member of ip see or with a person or part : 
nership described in subparagraph (i); : 
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(g) the plan requires that all amounts contributed | or allocatec - 
to a member’s account vest immediately and ae for 
the benefit of the member; _ | 


(h) the plan permits the payment of an amount to a member 


where the amount is paid to reduce the amount of tax that — 


_would otherwise be payable under Part X.1 by the member; 


(i) any amount payable from an account of a member after the 
death of the member is paid as soon as practicable after the 
death; : 


() there is no reason to expect that the plan nay become 
revocable plan; and 


(k) any prescribed conditions. 


Technical Notes: New subsection 147.5(2) sets out the conditions for registration 
of a PRPP. The introductory portion of subsection 147.5(2) requires that the Minister 
of National Revenue not accept a pooled pension plan for registration unless the ap-— 
plication has been made in the prescribed manner (that is, in the manner and form _ 
determined by the Minister) and the Minister is satisfied that the plan meets all the © 
registration conditions set out in the subsection. : 


New paragraph 147.5(2)(a) requires that the main purpose of a PRPP be to accept 
and invest contributions for the purpose of providing retirement income to the 
PRPP’s members, subject to the limits (e.g., contribution limits) and ore tape 
(e.g., investment restrictions) applicable to PRPPs under the Act. . 


New paragraph 147.5(2)(b) requires that a single and separate account be maintained — 
for each PRPP member, that each account be credited with contributions made to the 
plan in respect of the member and investment earnings allocated to the member, and 
that each account be charged with all payments and distributions made out of the 
account in respect of the member. 


New paragraph 147.5(2)(c) requires that the only benefits provided to any member of 
a PRPP be those that can be funded out of the member’s account (similar to the rules 
that apply to money purchase accounts under registered pension plans). For further 
information, please see the commentary on new subsections 147.5(5) and (20), which 
relate to permissible benefits and transfers out of PRPPs. 


New paragraph 147.5(2)(d) requires an annual (or more frequent) allocation of PRPP 
investment earnings to member accounts and that those earnings be allocated on a 
reasonable basis. 


New paragraph 147.5(2)(e) requires that all property held in connection with a PRPP 
be held in trust by the administrator on behalf of the plan members. As a result, a 
PRPP is generally treated as a trust for tax purposes, the administrator is the trustee 
of that trust, the members are the beneficiaries, and the trust property is the property 
held in connection with the plan. 


New paragraph 147.5(2)(f) requires a PRPP to include a stipulation that no right of a 
person under the PRPP is capable of being assigned, charged, anticipated, given as 
security or surrendered. However, the paragraph does allow an assignment (i.e., of all 
or a portion of a member’s account) to a current or former spouse or common-law 
partner pursuant to a court order or written agreement on the breakdown of marriage 
or common-law partnership or an assignment by the legal representative of a de- 
ceased individual on the distribution of the individual’s estate. 


New paragraph 147.5(2)(g) requires that all contributions made to a member’s ac- 
count vest immediately and indefeasibly. This requirement is consistent with a re- 
quirement in the Pooled Registered Pension Plans Act and is included in order to 
avoid the complexities inherent in “pension adjustment reversal” rules that otherwise 
apply to registered pension plans. For example, if employer contributions did not vest 
immediately but instead could be re-distributed to the accounts of other members or 
be returned to the employer where an employee that was a plan member left employ- 
ment before the end of a two-year period, it would be appropriate to have a mecha- 
nism that required the employer to calculate how much RRSP room should be re- 
stored to the member. 


New paragraph 147.5(2)(h) requires that a PRPP permit a member of the PRPP to 
withdraw an amount from his or her member’s account if tax would otherwise be 
payable by the member on that amount under Part X.1 of the Act. 


Paragraph 147.5(2)(i) requires that any amount payable from a member’s account 
after the death of the member be paid as soon as practicable after the member’s 
death. 


Paragraph 147.5(2)(j) requires that there be no reason to expect (e.g., based on a 
review of the application for registration) that the PRPP may become a revocable 
plan. See the commentary on subsections 147.5(3) and (4) — those subsections list 
various circumstances under which a PRPP becomes a revocable plan, 


Paragraph 147.5(2)(k) allows additional registration conditions to be prescribed by 
regulation. No such additional conditions are currently contemplated. 

Related Provisions: 147.5(3), (4) — Revocable plan; 147.5(7) — Amendments to 
plan; 172(3)(h) — Appeal of Minister’s refusal to accept plan for registration; 
204.2(S) — Withdrawal from PRPP allowed to reduce Part X.1 overcontribution tax. 
See also Related Provisions to 147.5(1)“pooled registered pension plan”, 


Regulations: 213 (administrator must file information return), None prescribed or 
proposed for 147.5(2)(k). 
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ya participating employer makes coutribydons to the pans i 
alendar year in respect of a member of the plan in. 

sP dollar limit for the year, eneDk in accordan 

direction eee a mene) : 


that would otherwise be payable under. Part x. 1 by a me 
ber or to comply with any requirement under this Act; 


(e) property is held in connection with the plan at 


(i) the administrator knew or ought to have known was E 
restricted investment for the plan, or 


(ii) in the case of a designated pooled pension pl is j 
share or debt of, or an interest in, a participating employe 
of the plan or any person or partnership that does not dea 
at arm’s length with a participating employer, or an interes 
(or, for civil law, a right) in, or a nie to acquire, such a 
_ share, debt or interest; . 


(f) the administrator has not taken reasonable pecsator 
_avoid holding, in connection with the plan, properties (oth 
than excluded investments) that are shares or debts of, or inter. 
ests in a non-arm’s length group (or interests — or, for civi 
law, rights — in, or rights to acquire, such shares, debts or in- — 
terests), the total fair market value of which properties is 10% _ 
or more of the total fair market value of all property held in 
connection with the plan, and, for this purpose, a non-arm’s 
length group is a particular person or partnership together with — 
any other person or partnership that does not deal at arm’s 
length or is affiliated with the particular person or partnership, 


(g) the administrator borrows sales or other prove for th 
purposes of the plan; or 


(h) the plan or the administrator does not comply with: a | 
scribed condition. : 


Technical Notes: New subsection 147.5(3) sets out the circumstances uadee 
the registered status of a PRPP becomes revocable by the Minister of National R 
nue (i.e., the PRPP becomes a revocable plan). 


Under new paragraph 147.5(3)(a), a PRPP becomes. a revocable aa 
contribution in respect of a member that is not made by the mem 
employer or former employer of the member, or transferred to the PRPP on b 
the member under one of the listed transfer provisions. 


Under new paragraph 147.5(3)(b), a PRPP becomes a revocable lag vi it accepts a 
contribution in respect of a member after the year in which the member tums 

years of age (other than one transferred to the PRPP on behalf of the mem 
one of the listed transfer provisions), 


Under new paragraph 147.5(3)(c), a PRPP becomes a revocable plan if a partic’ 
ing employer makes contributions to a PRPP in respect of a plan member 
the RRSP dollar limit for the year, except where the member has given a dir 
the employer to contribute a larger amount. Since the main method of ensui 
retirement savings contribution limits are respected in relation to PRP! is the app 
cation of the RRSP over-contribution rules in Part X.1 of the Act, which rules apply 
in relation to individual members, the RRSP dollar limit has been selected as ar 
sonable safeguard against member over-contributions that wou id be. subject to. 
X.1. By giving a direction, an individual who knows that he or she has unus¢ . 
deduction room that is greater than the year’s RRSP dollar limit, could, for ape / 
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‘ould otherwise be payable under Part X. 1, certain returns 
E es made “ comply with ie requirement under the AC 


. Subparagraph 147, SBE) | ist 
i istrators to make an exhaustive inguiry : 
particular plan member and a gi 


t articipating employers. The | 
into a mutual fund-style investing arrangement. 1 
the acne have discretion to choose investme: 


e investment managers 
ased on agreed-upon 


; expected to know that a member of the PRPP has a significant interest in 
. The PRPP would therefore n tax consequences, no 


of holding the indirect interest | in Pube 


_ An individual approaches a PRPP administrator on behalf of a group of ce 


x The individual is promoting an investment strategy for PRPPs. He recommends 
that the PRPP acquire shares of cli 
indicates that if the PRPP acquires 


new group of PRPP clients. An administrator of a PRPP is expected to recogniz 


_ that unusual promotions of this nature may involve restricted investments. An _ 


administrator who acquired, on behalf of a PRPP, shares of classes F through Z 
of Acme Corporation, which in fact turned out to be restricted investments for 


_vestments for the PRPP. — 


holders of Pubco and they ee tribute i hae PREP on the same . basis as other 
ployees. Pubco’s PRPP is. administered by a financial institution and has 80 - 
PP administrator has put 5% of the PRPP’s 


shares of Pube The investment managers have — 
no lowes of the membership of any of the PRPPs that are invested in the _ 
rangement. Neither the PRPP administrator nor the investment managers could — 


have obligations to make inquiries or ‘other compliance requirements asa eo : 


F through Z of Acme Corporation. He. 
ese shares: a) they will earn returns of 
8-15% annually, depending on the class; and b) he will bring the administrator a _ 


the PRPP, without further inquiry into the financing and ownership of Acme > 
Corporation, “ought to ne Se ce 28 investments were restricted in- 


Example 4 — - Tax-planned Arrangement 


a restricted investment would be inconsistent with the ad 
$ under subparagraph 147. 53)(e)(i). : 


a result, it is = that this rule will ie apply. 


ins a jpeiticalan ‘non-arm’ s length group”. A non-arm’s length 


; ’s length, or are affiliated, with the particular person or 
Pe Like subpara aph 147.53)()@, this rule is not meant to impose an 
obligation on an Soi to 


preven! a PRPP- from Seen (for example, from he administrator or a person 
related to a plan member) in order to increase the total assets under er ones for 


a behalf of one members on hee oe at favourable interest rates, 


a revocable nyinen at the beginning of a calendar year if the total 


Technical Notes: New Gabe ctiSn 147, says sets out an additional ben bce 


the Minister of National Revenue. 


lember’s account were an account under a money purchase provision a 
registered pension plan (RPP). That is, a PRPP that provides “variable benefits” 

effectively required to pay out the same minimum amount to plan members se 
Ve of — as . would Ls - it Were 2 a ee oe RPP that 


_ able benefits”) to a member that would be in accordance with 

yh 8506(1)(e.1) of the Income Tax Regulations if the 

benefits were provided under a money purchase ee: ofa 
registered pension: plan; and 


account. 


Technical Notes: New subse 
be provided by a PRPP. In general terms, the only types of benefits that can be pro- 
irectly through : a PRPP are “variable benefits” (as described in paragraph 


money purchase provision of an RPP) or the payment of a “single amount” (as de- 
fined in new subsection 147.5(1)). : 
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Under these circumstances, it oe that many sien enanes would be 
restricted investments”. Therefore, a failure by the administrator to make in- 


. cules It is ipeaed that PRPPs will eae have a ie num- 
ber of arm’ s length participants and that few PRPPs will be designated ee ue i 


ake oe el inguin: into the wea Tink- 


amov fe distributed from ee s account under the PRPP i in 


: (a) the pasmient of eas in is section referred to as “vari-- 


(b) the payment of a ae amount from whe ‘member's $ 


S. 147.5(5) 


of partnership, together with all other persons or partner- 


rangement to € clively Gener PRPP. contribution limits by earning ieee 


where the registered status of a pooled registered pension ee becomes revocable by _ 


Under new subsection 147.5(4), a PRPP becomes a 1 revocable plan if it fells to pay — 
out the required minimum amount from a member’s account for the year, determined _ 


mn 147.5(5) saiiies the types of beriefits that may 


e.1) of the Regulations, as if the benefits were being provided under the 


S. 147.5(6) 


(6) Additional conditions — The Minister may, at any time 


impase peasonable oe in Phan UBRPP. with respect _ 


ample, oo pooled pension’ olans) ora ‘parici PRPP. - 
equivalent to subsection 147.1(5), which ie the Niece with cucerne the 
same power in relation to RPPs. ; 


(7) Acceptance of amend ments _ The Minister shall not ac- 
cept an amendment to a PRPP unless 


(a) application for the acceptance is made in prescribed man- 
ner by the administrator of the PRPP; and 


(b) the amendment and the PRPP as amended comply with the 
registration conditions specified in subsection (2). 


Technical Notes: New subsection-147.5(7) provides that in order for an amend- - 


ment to a PRPP to be accepted by the Minister of National Revenue, an application 
must be made in prescribed manner by the administrator and both the amendment 


and the PRPP as amended must comply with the sreastration SORiHOnS| in subsection | 


147.5(2). 


Related Provisions: 
amendment. 


(8) Trust not taxable — No tax is payable under this Part by a : 
trust governed by a PRPP on its taxable income for a taxation — 


year, except that, if at any time in the year, it carries on a business, 


tax is payable under this Part by the trust on the amount that — 


would be its taxable income for the year if it had no income or 


losses from sources other than the business, and for this purpose, — 


(a) all capital gains and capital losses from the disposition of 
property held in connection with the business are deemed to be 
income or losses, as the case may be, from the business; and 


(b) the trust’s income is to be computed without reference to 
subsections 104(6), (19) and (21). 


Technical Notes: New subsection 147.5(8) creates a tax exemption for income 


earned by a PRPP. This exemption is subject to an exception in relation to businesses 
carried on by a PRPP. A PRPP that carries on a business is subject to tax on its 
income from that business and, for this purpose, paragraphs (a) and (b) provide spe- 
cial rules for calculating that income. In particular, paragraph (a) requires that gains 


and losses from the disposition of property held in the business be reported on in- 


come account, and paragraph (b) prevents the PRPP from using trust rules to allocate 
amounts to plan members, 


Related Provisions: 149(1)(u.3) — No tax on PRPP; 253.1 — Limited partner not 
considered to carry on business of partnership. 


(9) Obligations of administrator — The administrator of a 
PRPP shall exercise the care, diligence and skill of a reasonably 
prudent trustee to minimize the possibility that the registration of 
the PRPP may be revoked other than at the request of the 
administrator. 

Technical Notes: New subsection 147.5(9) requires that the administrator of a 
PRPP exercise the care, diligence and skill of a reasonably prudent person to mini- 
mize the possibility that the registration of the plan maybe be revoked by the Min- 
ister of National Revenue. If the administrator fails to comply with this obligation, 
the administrator will be subject to a penalty under subsection 162(7) of $25 for each 
day that the failure continues (subject to a $100 minimum and a $2,500 maximum). 


(10) Employer contributions deductible — There may be 
deducted in computing a taxpayer’s income for a taxation year, 
the total of all amounts each of which is a contribution made by 
the taxpayer in the year or within 120 days ‘after the end of the 
year to a PRPP in respect of the taxpayer’s employees or former 
employees to the extent that the contribution 


(a) was made in accordance with the PRPP as registered and in 
respect of periods before the end of the year; and 


(b) was not deducted in computing the taxpayer’s income for a 
preceding taxation year. 


Technical Notes: New subsection 147.5(10) provides a deduction to an employer 


for its contributions to a PRPP in respect of its employees (or former employees). An __ 


employer contribution to a PRPP is deductible in computing the employer’s income 
for a taxation year if the contribution is made in the year or within 120 days after the 
end of the year in respect of periods before the end of the year, is made in accordance 
with PRPP as registered, and was not deducted by the employer in computing its 
income for a previous year. 


172(3)(i) — Appeal of Minister's refusal to accept — 
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the RSP dollar limit for the bie (as defi 
wise directed by a ‘member. 


tdual’s Becbunt under a PRPP to be a premium paid to an RRSP « 
invita fo various purposes of the Act. See ead as a result of this new ¢ 


se 604i) will permit an individual to claim a deduction for amounts 
to an account of the individual under a /PRPP, where the ; amount is 
ee out of an unregistered Penision plan a to Ser 1 


le for the portion of a retiring allowance received by eaisaaa 
is contributed to a. PRPP. _ 


. Paragraph 600) will permit a qualified individual ‘to lain a idedeiction fi 
Specified portion of 1 income received from retirement a vehicles sip 


os recourse to ee 60(1) deductions 


References i in section 146 to “premiums paid” are deemed to eds 
tions made toa PRPP. For CRANE, subsections 146(5). and (3. )) will 
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RRSPs, a PRPP member's consibubions to his or her account a 
contributions made to an RRSP. For further information, see” 
mentary on section 204.02, which describes the application of Part X.1.to em 
ployer contributions made to. PRPPs. For further information on the rules appli- 
cable to employer contributions to a PRPP member’s account, please also 1 
commentary on paragraphs 6(1)(a), 20(1)(q), and 147.5(2)(g) and G)(c). 
It will be possible for the Part X.5 tax on “accumulated income f ayments” froi 
registered education savings plans to be reduced to the extent that the recip 
of such a payment makes a deductible contribution to a PRPP for the ear i 
which the payment is received. 


(12) Member’s account — For the purposes ‘of Pparagrap 
18(1)(u), subparagraph (a)(i) of the definition “excluded | 
interest” in subsection 128.1(10), paragraph 146(8. \(b 
tion 146(8.21), paragraphs 146(16)(a) and (b), sub 
146(21)(a)Q), paragraph (b) of the definition “excluded on 
in subsection 146.01(1), paragraph (c) of the definition “e: 
premium” in subsection 146.02(1), subsections 141 
ene alt section 147.3, and of aes 


a PRPP to be an RRSP under which the individual i is he annuitant for vari 
poses of the Act and the Income Tax —_—, Asa result of t 
provision: . 


° Pareerape Isc) will prohibit an pi odsucns: from: claiming deduct 


the aneridual’s ecanat iinder e PREP. 


* An individual’s benefit entitlement under a PRPP will be an “exc 
interest” as defined in subsection 128, 1(10) and therefore will 


ply 
individual immigrates to or emigrates from Canada. 


e An amount transferred from a PRPP to an RRSP wi : 
under subsections 146.01(1) and 146.02(1) that does not auality 
under the Home Buyers’ Plan rules or Lifelong Learning Plan ru 
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section 147 (14) 
to new subsectic . 


perty held in the member’s cont is Sdn’ to have been 
before the death. ‘Since distributions from a member's account are included 


ico. For further information, 2 ee es We c 
fying survivor’ in subsection 147. 5(1 and on subsections 147. 5(15) 


Related Provisions: 152(6)¢E. 2-5 Remsen 


to (19 


deemed made under 147.504). | 


a on the definition “quali- 


to alow. loss ‘catryback; Rev. 
100(1)“remuneration’ Be i source withholdings on PRPP tastbyution, . 


S. 147.5(17) 


de obay without creating unintended tax 
oute MES, a number of rules are included. One of the basic willee. te is to have 


ple, two maton are provided for leavin PRPP assets tot a surviving spouse on the 
death of a PRPP member. 


Surviv 1 g 5 use or common-law. partner : 


"a survi ing spouse or ‘common-law partner acquires all a the deceased member’ s 
rights under the PRPP as “successor member”, new subsection 147.5(15) will apply 
and none of the other succession rules are applicable. If, instead, a surviving spouse _ 
or common-law partner is not a successor member, new subsection 147.5(16) ap- ; 
plies. Under subsection 147. 5(16), a PRPP distribution to a “qualifying survivor” 
i Ouse OF oe partner) i is ae in the uae survi- 


yor’s income, ¢ € 
with new subsecti 


from Cee 8 lls es PRPP to a Denial denies child or grandchild is 
generally included in the child or grandchild’s income under new subsection 
147.5(16). If the child or grandchild i is financially dependent due to infirmity then, as 
is the 


ise fi for surviving sae or (Conmnon:- -law ine a tax-deferred transfer 


ily- descaden ‘duld or aandeite child under age 18 


di ents to paragraph 60) and to subsection 60. 020). permit deductions. in 
puting income in relation to transfers in certain circumstances. For further infor- 
nee plea e the commentary on those amended Ns 


(16) Qual fying survivor — i asa consequence of the dean Ot 
a member of a PRPP, an amount is distributed in a taxation year 
the PRPP to, or on behalf of, a 
qualifying survivor, the amount shall be included in computing 
the survivor’s income for the year, except to the extent that it is an 

amount described in subsection Q)). ) 


Jeena! Notes: See under 147.5( 15). 


7) Post-death i increase in value _— There shall: be ¢ inetnded! 
in computing the income for a taxation year of a taxpayer who is | 
ee survivor in relation to a member of a PRPP, the 
E ach of oe is an amount determined by the 


A is the amount of a eon aac in the yen from the mem- | 
ber’s account under ae PRPP as a Ae eee of the mem- 


_ exceeding the lesser of 
_ (a) the amount of the distribution, and 


(b) the amount by which the fair market value of all pro- 

- perty held in connection with the account immediately 

_ before the death exceeds the total of all amounts each of 

_ which is the value of B in respect of = other distribution 
made from the account. — 

Technical Notes: As a consequence of the rules desorited above, most amounts 

distributed from the account of a deceased PRPP member will either be included in 

the income of the deceased member or a qualifying survivor, or will benefit from a 
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tax-deferred transfer. New subsection 147. 5(17) creates an income inclusion in the — 
hands of the recipient of a distribution for amounts that have not been included in th 
income of any taxpayer under another rule and that have not been a in ac 
cordance with new subsections 147.5(20) to (22). : 


The amount of the income inclusion is determined by the ionnula A. B. Vatiabie A 
is the amount being distributed from the account under the PRPP to the taxpayer. 
Variable B, which will in many cases reduce the income inclusion to nil, is the 
amount designated by the administrator in relation to the distribution, The amount 
designated by the administrator cannot exceed the lesser of two amounts, The first 
amount is the amount being distributed. The second amount is the amount by which 
the fair market value of all property held in the account immediately before death | 
exceeds the a amounts designated for variable B in relation to all other 
distributions. — 


For example, assume that a PRPP member, Dave, directs by will that the first 
$100,000 of his PRPP account should be transferred to his wife, Emily, on his death. 
The remainder is left to his sister, Joanne. When Dave dies, his PRPP account has a 
fair market value of $150,000. As. described above, $100,000 will be included in 
Emily’ s income under subsection 147.5(16), except to the extent that she transfers it _ 
in accordance with subsections 147.5(20) to (22). The remaining $50,000 will be _ 
included in Dave’s income for his last taxation year. However, there are some delays 

in relation to the estate administration and by the time Dave’s executor is ready to 
direct a distribution of the remainder of the account to Joanne, the remaining assets 

in the account are worth $62,000. The administrator applies the formula in subsection 
147.517) as follows: 


* On the first distribution (i.e,, the distribution to Emily), variable A is 
$100,000 — the amount distributed. Variable B is also $100,000, because the 
amount distributed was less than the fair market value of the plan at Dave’s 
death, and there are no other distributions to account for under paragraph (b) of 
variable B. 


* On the second distribution (ie., the distribution to Joanne), variable A is 
$62,000 — the amount distributed. Variable B is $150,000 minus the total of all 
amounts included in variable B in relation to all other distributions. Therefore, 
variable B is $150,000 minus $100,000 (the amount of variable B in relation to 
the distribution to Emily) or $50,000. 


* In respect of the distribution to Joanne, the administrator designates $50,000 as 
the “tax-free” (i.¢., previously recognized) portion of the distribution and Joanne 
includes $12,000 in her income for the year in which she receives the distribu- 
tion, which represents the increase in value of the PRPP account after Dave’s 
death. 


Subsection 147.5(17) is worded in this way in order to ensure that it operates appro- 
priately, even in situations of multiple distributions and fluctuating asset values. In 
the context of multiple distributions, the administrator of the PRPP is left with some 
flexibility to allocate tax consequences among beneficiaries of the estate, It is as- 
sumed that administrators will do so reasonably and in proportion to the various ben- 
eficiaries’ interests in the estate. 


A similar rule in new subsection 147.5(18) creates a deduction, available in comput- 
ing the income of the deceased member, to the extent that the total amount distrib- 
uted from the PRPP account, once the account is wound up, is less than the total 
amounts included in income or transferred under the other rules. New subsection 
147.5(19) limits the availability of this deduction in circumstances where the last 
distribution occurs after the end of the year following the year in which the member 
dies. In those circumstances, the deduction is available only if it is approved by the 
Minister of National Revenue. These rules are very similar to existing subsections 
146(8.92) and (8.93), which apply in respect of post-death RRSP losses. 


Related Provisions: 56(1)(z.3) — Inclusion in income from other sources: 
147.5(18) — Post-death decrease in value; 212(1)(h)(ii) — Amount designated is ex- 
empt from non-resident withholding tax; 257 — Formula cannot calculate to less 
than zero. 


(18) Post-death decrease in value — There may be deducted 
in computing the income of a member of a PRPP for the taxation 
year in which the member dies, an amount not exceeding the 
amount determined, after all amounts payable from the member’s 
account under the PRPP have been distributed, by the formula 


A-B 
where 


A is the total of all amounts each of which is an amount in re- 
spect of the account 


(a) included in the member’s income under subsection (13) 
because of the application of subsection (14), 


(b) included in the income of another taxpayer under sub- 
section (16) or (17), or 


(c) transferred in accordance with subsection (20) in cir- 
cumstances described in subparagraph (20)(b)(iii); and 
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1 of all distributions made fro 1 the account aft “the 


Ibsec. (1 8) not appli sable — Exce 
ved in plication of this su 
Tespect t ‘all or any portion of the amount determined in su 
tion ay in respect of a member’s account under a PRPP, 
does not apply if the last distribution from t 
e after the end of the calendar ost followin the 
€ member died. 


| ee partner of the member and who is entitled 
__ the amount under a decree, order or judgment of a compe- 
tent tribunal, or under a written agreement, relating to a di 
vision of property between the member and the individual 

_ in settlement of rights arising out of, or on a breakdown 0 

_ their marriage or common-law partnership, or 


- (iii) is entitled to the amount as a consequence of the dea ) 
of the member and immediately before the death, © 
(A) was a spouse or common-law partner of the mem- 
ber; or 
_ (B) was a child or grandchild of the penne who was 
financially dependent on the member for support be: 
cause of mental or physical infirmity; and : 
ei is transferred directly to 
(i) the individual’s account under the PRPP, 
(ii) another PRPP in respect of the individual, 


(iii) a registered pension Dat for the Dement of the C : 
individual, 


(iv) a registered retirement savings plan or registered retire- 
ment income fund under which the individual 1 is the annui- | 
= tant, or Tee 


(v) a licensed annuities provider 16 pure a qualifying an 
nuity for the individual. 


Technical Notes: New subsection 147. §(20) ‘provides conditions relating to ‘the : 
transfer of an amount from a PRPP member’s account to certain other registered — 
vehicles or for the purchase of a qualifying annuity. If those conditions are satisfied, 
subsection 147,5(20) allows the transfer to be made on a tax-deferred basis 


New paragraph 147.5(20)(a) requires that the amount be transferred in a “single 
amount”, which is defined in subsection 147.5(1) as. an amount that is not | oh aes of a 
series of periodic payments. 


New paragraph 147.5(20)(b) sets out the individuals on whee behalf an amo ; 
from a member’s account may be transferred: : 


¢ the member; 


* a spouse or ‘common-law partner or former spouse ¢ or common- slow: partner wh 
is entitled to the amount as a result of a division of property after the breakdown — 
of the marriage or common-law partnership; _ 


* the spouse or common-law partner at the date of the member’ s deat oO 


¢ achild or — of the member who was financially dependen mn the Ment 


New deg 147. 5(20)(c) requires that the Satele amount from the PRPP a coun 
be transferred to the individual’s account under a PRPP or RPP, to an RRSP or RRM 
of the individual, or to a licensed annuities provider to acquire a “qualifying annuit 
for the individual. For further information, please see sos commentary on the det 

tion “qualifying annuity” in subsection 147,5(1). ic. : 3 
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alee New subsection 147. 5(28) provides a rule, ola to see / 
ake ; i Jone plan context (see, for Searle, a. 


oe (147.5(6)) is not complied with; or 
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(b) in the case of 


(i) the member is isa specified unitholder of the partn ( 
ros ce — , as ae case a a be, or 


1 r the tr “th case may , togethe 
with all interests in the aN or the trust held by per 
sons or partnerships with whom the member does n deal” 
at arm’s length or is affiliated, is 10% or more of the fair _ 
market value of all interests in the partnership or the trust _ 


Technical Notes: New subsection 147.5(29) Provides the meaning of “significant 
interest”’, which i is relevant in determining whether an investment is a restricted in- 
vestmment for a pooled pension plan. A member has a significant interest in a corpora- 
tion if the member is a “specified shareholder’ (within the meaning assigned by sub- _ 
section 248(1)). A member has a significant interest in a partnership or trust if the 

member is a “specified unitholder” (within the meaning assigned to that term in the — 
new eeany added to esas alee or if the member’s interest in the Partne: 


in the ‘partnership or trust. 


(30) Regulations — other — The Governot in Council may : 
make regulations’ | 


(a) prescribing conditions applicable to administrators; 


(b) requiring administrators to file information returns respect- 
ing pooled pension plans; 


(c) enabling the Minister to require any person to provide the — 
Minister with information for the purposes and provisions of 
this Act relating to PRPPs; and 


(d) generally to carry out the purposes and provisions of this 
Act relating to PRPPs. 


Technical Notes: New subsection 147.5(30) provides a regulation-making power 
to the Governor in Council. In particular, it authorizes regulations: 


* prescribing conditions applicable to plan administrators; 
* requiring information returns; 


* allowing the Minister to require any person to provide information for the pur- 
pose of administering the provisions relating to PRPPs; and 


* generally to carry out the purposes and provisions of the Act relating to PRPPs 
and the determination and reporting of specified amounts. 


Application: The December 14, 2011 draft legislation, s. 12; will-add s. 147.5, in 
force or deemed in force on the day of the coming into force of Bill C-25 (First 
Reading Nov. 17, 2011), Pooled Registered Pension Plans Act. 


Dept. of Finance news release 2011-119, Nov. 17, 2011: Harper Government 
Introduces the Pooled Registered Pension Plans Act 


The Honourable Ted Menzies, Minister of State (Finance), and the Honourable . 
Christian Paradis, Minister of Industry, today announced that the Government of 
Canada is introducing changes to Canada’s pension landscape that will make saving 
for retirement easier for millions of Canadians. 


Legislation was introduced today in Parliament, implementing the federal portion of 
the Pooled Registered Pension Plan (PRPP) framework. [This was Bill C- 25, with 
only the non-tax changes — ed.] Since PRPPs are particularly applicable to small 
business, Minister Menzies delivered his remarks at a small radio station without a 
company pension plan. 


“Today marks a major milestone in our efforts to ensure the ongoing strength of 
Canada’s retirement income system by providing a pension option for the many 
workers, like those here at Canadian Multicultural Radio, who currently do not par- 
ticipate in a company pension plan,” said Minister Menzies. “Incredibly, just over 
60% of Canadians do not have a workplace pension plan. Canadians work hard to 
realize their retirement dreams, and PRPPs will offer them a new, low-cost and ac- 
cessible pension option to help meet their goals.” 


“We ep thrilled at the opportunity to provide our staff sity an option for retirement 
savings,” said Thomas Lambert, Chief Executive Officer of Canadian Multicultural 
Radio. “The PRPP is just the kind of option we’ve been searching for. With the 
savings on the administrative costs we can incentivize our staff towards better retire- 
ment savings.” 


PRPPs are the outcome of several years of cooperation, research and consultations by 
Canada’s finance ministers on the best ways to ensure the ees strength of Can- 
ada’s retirement income system. 


“If you invest in a PRPP you will benefit from lower investment management costs — 
associated with the large scale of these funds,” said Minister Menzies. “Essentially, 
you will be buying in bulk. This will leave you with more cash in your pocket when 
you retire.” 


Provincial” enabling. legislation will need to be introduced for the framework to be- 
come fully operational. 


Income Tax Act, Part I 


pe of working sae: with such plans has tone’ a 41 Le e 
to 34 per cent in 2007. 


may also be faitihg to take omg of the Ge 


ment Savings Plans (RRSPs). Participation in RRSPs reached a peak of 45 per cen 
of the labour force in 1997 before levelling off to 39 per cent in 2008. 


While ; aggregate RPP/RRSP participation rates for middle- and. higher-incom 
ers are quite high, the research indicated koe a Mee a of Canadians may 
saving enough. © : 


In December 2010, federal, proven and teltoval Priance Mi ers agreed 

move forward to introduce a new type of broad-based privately administered pension 
arrangement — called Pooled Registered Pension Plans, or PRPPs — as an 
and appropriate way to help bridge existing gaps in the retirement system 


PRPPs will address this gap in the retirement income system by providing a ney 
accessible, large-scale and low-cost defined contribution pension o 
ers, employees and the self-employed. They will allow individuals 
may not participate in an employer-sponsored pension plan, such as the self- 
ployed and employees of companies that do not pikes a pension plan, to make use 
this new option. 


This is especially important for small usedeee owners and their employees, w 
now have access to a large-scale, low-cost pension plan for the y: i 
with professional administrators working to ensure that funds are invested i in the b st 
interests of plan members. : 


Since these plans will involve large pooled funds, plan members will benefit rom: 
lower investment management costs associated with the — of these funds. 
tially, they will be buying. i in bulk. 


The design of these plans will also be sediehaforiard, They. are ‘bene to 
largely harmonized from province to province, which will also facilitate lower ad- 
ministrative costs. 


These features will remove barriers that might have Kent some Sones in ! 
from offering pension plans to their employees and that prevented ae) 
self-employed individuals from participating in large-scale pension plans. 
Backgrounder: The Retirement Income saecane in Panede 
Built on a Strong Foundation — . ‘ 
Canada’s retirement income system has been recognized oad the world t 

groups like the Organisation for Economic Co-operation and Development 
as a model that succeeds in reducing poverty among Canadian seniors ¢ 
ing high levels of income replacement to retired workers. 


Taken together, the system is based on a balanced mix of public and 
bility, as well as compulsory and voluntary vehicles, that: : 


1 provides a basic minimum pension for Canadians : 
2, ensures a minimum amount of earnings replacement for working Can 
3. offers additional opportunities for voluntary retirement saving 
It both supports and draws upon the strength of. a sound financial s 


And it complements the Government’s overall economic Objectives 
growth. : 


The success of this seodel rests on its three-pillar approac 


The first pillar is made up of the Old Age Security (OAS) and Guan 
Supplement (GIS) programs, which provide a basic minimum income for 
This is essentially the “safety net” pillar of the system. As such, 
out as income rises. The federal government currently provides $2 
OAS/GIS benefits per year to about 5 million’ Canadians out of § neral 
Both PAS and ioe benefits are aces for inflation on a ‘ : 
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provements were a boos to the tax aes for RPPs and RRSPs to 
rovide ae ors of eo) be: 


emerged in the wake of the 2008 financial crisis and ar the release of several e 
pert reports examining the egies of pee legisla ive, frameworks for em- 
ployer-sponsored RPPs - 


In response, together with the provinces and territories, the Government of Canadas 
embarked on an examination of the question of retirement income adequacy. 


S..147.5 


Canada’s Finan Ministers beg by setting up a jo it federal-provin neial research 
ss grou, May 2009 to poeaade an in-depth examination of liebcla esa ne 


and middle-i come househol ay ee at risk of ‘undersaving for retirement. 


With these findings in hand, Ministers tasked senior officials to work collaboratively 
to analyze me we range OF ideas that had been oe forward with a view to ee 


To support t a work. the Gevenment of ¢ anada ioe! online consultation andl a 
series of Seer COUntYY, roundtable eek spealany a eee and town hall. 


retirement income system, : 
the Boe Framework 


_at the 


is of various oe and consulealons, ee 
s agreed to continue work gE options to 


dating the increased sasdacory ieacdous that ‘would be associated with an ex- 
Oy, and its impact on hiin; - decisions and the 7 


A an n expansion would require higher CPP contributions from employees, employers — 
e self-employed, given the continuing fragility of Canada’s economic recovery, 
vernment understands that now is not the time to increase CPP contributions. 


j priority being given to the PRPP framework and the announcement of the — 
initiative at the subsequent Finance Ministers vee in Sy ae : 


Implemen ng the PRPP Fy ramework ‘ : 
: PRPP eg as pene, cesclopes officials cage with key stakehold- L 


Misisee of | St 
Finance Mir 


be released in draft for comment shortly. The PRPP tax rules will nee 
to both federally and provincially regulated PRPPs. . 
Can: ians want their governments to act on their priorities and deliver eel on. a 
asis, and th ie is a prime example of what can be accomplished for 


The Government of Canada is looking foal to provinces implementing the frame- 
work i in a timely manner to help Canadians rea h their retirement objectives. 


Dept. of Finance news release 2011-057, July 18, 2011: Harper Government _ 
Reiping Canadians Save for Retirement 
Tk Honourable Ted Menzies, Minister of State (Finance), today spoke toa oral 7 
business and its employees, Swiss Master Chocolatier, in Toronto about how Pooled 
Registered Pension Plans (PRPPs) will strengthen Canada’s retirement income sys- 


tem, as he begins a summer tour to consult with key stakeholders and Canadians. — 


“PRPPs will play a ‘critical role in improving the range of retirement savings options 
available to Canadians by providing a low-cost retirement savings opportunity for 
employees as well as the self-employed,” said Minister Menzies. “This is especially 
important for small business and its ee ai: who will now have access to a aie - 
pension plan for the very first time.” : 


Ati their Kananaskis last December, Canada’ iS Finance Ministers perce on 
a framework for the introduction of PRPPs as part of their collaborative efforts to 
ensure the ongoing strength of Canada’s retirement income system. 


“Canada’s Finance Ministers opted to prioritize the PRPP framework because it was 
considered the most effective and targeted way to help millions of Canadians who 
have not previously had access to a company pension plan,” said Minister Menzies. 
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over the summer in support of tas process in advance of the next Fesnce Ministers : 
Meeting,” said Minister Menzies. “Additionally, officials continue to work with key 
stakeholders to ensure the framework for these new plans will meet the needs of 


employees, employers and those financial tnstitutions that r may offer _PRPPs once 
they are implemented. 2 ‘ 


“Our ongoing efforts to improve Canada’s retire 


tem fair, effective and supportive of our agenda for creating jobs and growth, so that 
Canadians will have everything they need to reach their full potential.” , 


For further information, media may contact: Bram Sepers, Communications Office of 
the Minister of State (Finance), 613-996- 7861; Jack Aubry, Media Relations, Depart- 
ment of Finance, 613-996-8080. 


Speech by the Honourable Ted Menzies, Minister of State (Finance), 
Delivered at Swiss Master Chocolatier 


In the last election, Canadians gave us a strong mandate a continue advancing our 
Economic Action Plan. 


Since the Plan was introduced in 2009, Canada’s economy has been spared the worst 


of the global recession and has remained on the right track. 


About 590,000 more Seedy are ea: today than in July 2009, the best record 
in the G7. 


We have experienced 7 straight quarters of economic growth and the IMF forecasts 
that Canada’s economic growth will continue to be one of the strongest among G-7 — 
countries this year and next. 


Canadians can be assured that, in our new mandate, we will continue to keep our 
focus squarely on the economy — and keeping it on the right track. 


Indeed, Canada’s Economic Action Plan is entering its next phase, A Low-Tax Plan 


for Jobs and Growth. 


This phase represents our continued efforts to create the right conditions for more 
long-term jobs and stronger economic growth, all the while steadily eliminating the 
deficit and returning to surplus. 


It also focuses on ensuring that families, seniors, and everyday Canadians have 
enough money saved when they retire. 


All Canadians want and expect their government to focus on ensuring the long-term 
strength of Canada’s retirement income system. 


And trust me ... this government has been working hard on that. 


Our latest action is a major initiative that will really benefit many Canadians that 
don’t have the same security of work pension as others — Pooled ected Pen- 
sion Plans, or PRPPs. 


What are PRPPs you ask? 


PRPPs are a new kind of defined contribution pension plan that will be available to 
employers, employees and the self-employed. 


PRPPs will play a critical role in improving the range of retirement options available 
to Canadians by providing a low cost retirement savings option vehicle. 


This is especially important to small business and its employees who will now have 
access to a low cost private pension plan for the very first time. 


Because many small business employees and employers will “pool” their pensions a 
lower management cost will be achieved. People like you will be buying bulk. 


It is an idea whose time has come and I am happy to be able to go to every province 
and territory in this country and talk about the need for retirement savings and what 
your government is doing to help you meet your retirement goals. 


In short, PRPPs will be efficiently managed, privately administered pension arrange- 
ments that will provide greater choice to employers and individuals, thereby promot- 
ing pension coverage and retirement saving. 


And that is also why federal, provincial and territorial governments are working to 
implement PRPPs as soon as possible. 


As I mentioned, PRPPs are the latest in a series of important steps your government 
has taken to strengthen Canada’s retirement income system. 


While this system is already recognized around the world by experts like the Organi- 
sation for Economic Co-operation and Development (OECD) as a model that suc- 
ceeds in reducing poverty among seniors and in providing high levels of income re- 
placement to seniors, We recognise, however, that we can always do more. 


That is why we have already made a number of targeted improvements to this sys- 
tem: 

* In 2009 we introduced changes to the framework for federally regulated pen- 
sions. I went coast to coast and consulted with Canadians about these pensions 
and what improvements we could make. The feedback we received was tremen- 
dous and resulted in many reforms. Reforms like, ensuring that an employer 
fully fund benefits if the pension plan is terminated, 


* We introduced the Tax-Free Savings Account, which is widely acknowledged to 
be the most significant private savings investment vehicle since the introduction 
of the RRSP. 


nt system will also benefit from 
the valuable advice of Canadians,” said Minister Menzies. “I look forward to hearing _ 
their views on where we should focus our efforts to keep our retirement income Sys- 
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stalisiovincial ie seach working 
of the retirement income system in Canada. Le 


oured to serve as its Chair. 


report found that some modest and pet. -income individuals may be ac! ving 
* overall i income replacement rate. 


these findings in hand, we worked collaboratively to analyze the wide range o! 
ideas that had been put forward to effectively address the ee me identified 
the research Teport. iL 


The results of this exhaustive research effort and extensive gonsulittons with 
Canadians. Jed to Finance Ministers agreeing upon a framework for PRPPs in late 
2010. 2. 


Canada’s finance ministers opted to prioritize the PRPP eeu over other op- 
tions because it was considered the most effective and targeted way to address th 
prime areas for improvement identified in our working group’s research. 


Let me just conclude by saying that although PRPPs represent a major se jorwanl 
in securing Canadians retirement income needs, our work on the retirement income _ 
system is ongoing. So this is the beginning of another cross country trip for me — _ 
this time to consult with Canadians on the best way forward for PRPPs. : 


Your government has acted to help Canadians weather the econo! , stom and, 
though the economic recovery remains fragile, we are acting to provide greater op- 
tions for Canadians saving for retirement, It is never too soon to start saving. - - 
you all for your time. 


Here for Canada, Conservative Party election platform (conservative ca, - 
April 2011: Helping Canadians Save for Retirement 


Stephen Harper’s Government has provided significant tax relief foe seniors and pen- 
sioners, to help ensure a good quality of life for our seniors. : 


But more is needed. Many Canadians are concerned about whether they are s 
enough for retirement, and most Canadian workers lack workplace pensions. 


Late last year, Stephen Harper's Government announced plans to provide addi al 
help to Canadians saving for retirement, including self-employed Canadi ; 
a new, low-cost pension option. 


A re-elected Stephen Harper Government will work with our provincial and. terri Of 
rial partners to implement the Pooled Retirement Pension Plan as soon as possi 
our next term of office. 


Dept. of Finance news release 2010-128, Dec. 20, 2010: Ensuring a Strong. 
Retirement System, Support for Provinces and Territories While Moving ils. 
Budget Balance — : 


The Honourable Jim Flaherty, Minister of Finance, today released the folloy ing. 
statement at the close of his meeting with provincial and i Finance Mi 
and ministers responsible for pensions: J 


“We had a very good meeting. I'd like to thank my provincial and territorial coun 
parts for their contribution to what was a candid, open and productiv 


“T’m particularly pleased to announce that we reached agreement on a : 
the introduction of a new kind & pension plan, called the gee Ree 
Plan, of PRPP. 3053. 


“This new private-sector retirement savings vehicle will improve the range of 1 
ment savings options available to Canadians by providing a low-cost 

ings opportunity for employees — with or without a participating employer 
the self-employed. 


“PRPPs will be a major breakthrough for the Canadian pension market. Th 
make well-regulated, low-cost, private-sector pension plans accessible to millioy 
Canadians who have up to now not had access to such plans. 


“In fact, many employees of small- and medium-sized businesses an: 
workers will now have access to a private pension plan for the very first tim 


“Over the coming months, federal-provincial-territorial offici will engage with key a 
stakeholders to ensure the framework for these new plans will meet the n : 
employees, employers — ae those financial institutions - fs ma as th 
arrangements. : oe 
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cause a pbecepaiey aoninisteator will take on most of _ 
is bear in pepe pension plans. The administrator 


stitutions that are ae of taking « ona s iduclaty role in 
order to act in the best inlesests of ee members will be eli: gible administrators 


2 ts cnportant to ensure that the best interests of plan members are protected. In 


mprovements may be made to re t of Hiss the framework will oe for administrators to bear a fiduciary 


er 2009 Finance Ministers’ Meet 


PRPPs will be dapet to result in large pools of capital with ew costs, while ae 
ing Terbers to construct fee consistent with each member’s panier | invest- 


s. While assets invested 
under a PRPP will be. co-mingled for investment purposes, perpen will have 
pe onal accounts for record-keeping purposes. 


permit defined contribution Pooled Repliaied Pension Plans ears acro Can- 
ng options fo ——— 


ini: s will be responsible for evaluating and offering estment fod 
that permit a reasonable and prudent person to create an appropriate portfolio in 
ect of his or her own investment objectives and risk preferences including a 
on. There will be a suitable low-cost default option for a broad 
a manageable number of other investment options for members to 
will be permitted to have some risk exposure and 
der this framework for the pee of the fiduciary 


le 

vill be particularly beneficial to 
an n employer sponsored pension plan, i iDe. 
is will owe more Canadian access the benefits of 
upporting Canadians in 


to select an investment 
The administrator will 
_ provide the member with educational tools and other resources to permit him or 
her to make an informed choice. 


Plain language disclosure of oe provisions and investment poeane is critical 


ost ae bo ame for small Cie in ee ip cick a ane As a result, 
i : e: their participation in a PRPP. © 


eS, which will elp them 


Agiiuistaion will be sscocesibie for providing all members with certain infor- 
ation na regular, periodic basis, lene 2 


AN anual Statement; 


“Tnvestment performance and relative risks; 


All costs and ees, 


Contributions, broken, down between he and employees - ‘where 
applicable; _ : : a 


-— Notice of any amendments to the plan; 


An illustration of the level of retirement income that could be generated 
‘ through the purchase of an annuity given the member's plan assets; and 


— Informing employees that are leaving the employer of their right to either 
keep their plan assets with the existing plan, or transfer the assets to some 
: sa\ ings vehicle. 7 


Management and Op ational Responsibilities of Administrators 
: 7 : : : Le Administrators will generally be responsible for performing all of the required man- 
ling more © people to beret fi f m the lower investment managem oC agement and operational functions of a plan operating as a PRPP. - 


‘that result from a ina large, ws pension pe ¢ Administrators will generally be responsible for performing all of the required 
0 ' _ management, and operational functions of a os epeeere asa hanes as will 


e tween i plans oe 
Ensuring that funds are invested | in 


A high level of regulatory harmonization across the fe il and provincial govern- : ~~ 
ments se = So in otocame 5 the ee of these ae = see oy — Responding to any enquiries from plan einber on any element of the plan 
cosis. = So fe _and their participation therein. 


: best interest tot plan members. 


Reosvine contibutions to a PRPP from both capoves and individuals 
who participate, and Ly 
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hae nistrators will also be largely responsible for ensurin: ng compli with 
the tax rules, particularly in respect of aie tdatel and cate equi 
_ ments related to contributions. 


Reqponsibilies of Employers 


Employers. that choose to offer a PRPP val bes qe ee fo age particu : 
plan for their employees and enrolling their employees into the : : 


° An employer can choose to offer a PRPP to its employees, hich cont include — 
_ making direct employer pone ibusions to the ‘plan, eee Mee eee conn 
tions from the employee. - 7 


Despite the intention to have the majority of administrative tasks ea. Me 
the administrator, there will be certain residual tasks that uae Pa 
chooses to offer a PRPP would need to fulfill. These include: : . 


— Selecting a plan and enrolling its employees into that plan, which may in-— 
volve a choice to move from one plan to another from time to time, 


= Determining a level of contributions at the eee: abe et if applicable, 
the employer level; 


— Collecting and remitting contributions to ‘the plan; and 


— Informing the administrator of new members and fecminatons of 
employment. 


@ 


Disclosure requirements will be largely borne by the administrator, but certain 
tasks would be necessarily assumed by the employer. Employers that offer a 
PRPP will be responsible for, among other things, informing their employees of 
any new participation in a PRPP or whether the employer has chosen to move to 
a new plan. 


Employers contributing directly to a PRPP will also have certain administrative 
responsibilities in relation to compliance with the pension tax rules. 


Participation and Operation 
Classes of Plan Members 


There will be two classes of members eligible to participate: Employed Members 
will include employees of an employer that offers a PRPP and Individual Members 
will include the self-employed and employees of an employer that does not offer a 
PRPP. While investments will be common across all members, there will be certain 
administrative and regulatory differences between the two classes. 


* While any individual will be eligible to join a particular plan, members who join 

. by the virtue of an employment relationship with an employer will have some- 
what differing administrative treatment. These plan members are referred to as 
“Employed Members”. 


Employed Members will participate in such a PRPP much like defined contribu- 
tion Registered Pension Plan members do at present. The employer may make 
direct contributions and will remit contributions on behalf of employees. 


The self-employed and employees of an employer that does not offer a PRPP are 
referred to as “Individual Members”. In general, these members will be responsi- 
ble for the tasks that would otherwise be borne by an employer, including mak- 
ing the choice to enrol, selecting contribution rates and remitting contributions to 
the plan. 


Enrolment and Contributions 


Where there is an employer that offers a PRPP, the employees of that employer may 
be enrolled in the plan and contributions will be made at a default level set by the 
employer. Individual Members will have to make a choice on their own on whether 
to join. 


* An employer that chooses to offer a PRPP will enrol its employees (or certain 
classes thereof) into the plan it has chosen. The employer will select a default 
contribution rate. 


Employers may be permitted to enrol their employees into a PRPP during the 
tenure of the employee’s employment, and not simply at the hiring stage. This 
may be accompanied with a provision allowing these employees to opt out 
shortly after being enrolled. 


Employed Members will make contributions on a regular, paycheque deduction 
basis (as is the case with Registered Pension Plans), but Individual Members 
may have the opportunity to make single, lump sum contributions in addition to 
the option of making periodic contributions. 


The framework will also provide that employers will have the ability to increase 
the employee’s default contribution rate from time to time in order to allow con- 
tributions to increase along with salary, potentially subject to the Si aad s 
ability to opt out. 


Portability of Member Benefits 


The right of portability of member benefits will be required, subject to certain terms 
and conditions, similar to the present Registered Pension Plan framework (for Em- 
ployed Members). There will be fewer restrictions on portability for Individual Mem- 
bers, An employer that offers a PRPP will have the ee to move to a new plan at 
its discretion, 


¢ Portability of pension benefits is a key component of f the | PRPP framework and 
will facilitate an easy transfer between plans. 
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will have the ability to cease oft fering a particula plan t to. their 


ee or by ‘choosing 
t employer chooses to offer a ne 


¢ their assets at any time to another plan or retin ment Savings \ 
toa ope investment Patio’, that an adminis' 


eisa trade-off between encouraging take-up, providi iz flexibilit 

Oting lower administrative costs of PRPPs. Under e ng pension 
‘tules, contributions/savings are locked-in. Locking-in provisions are intend to 
ensure that funds are available for retirement income purposes. : 


| contributions will be locked-in under PRPPs. Some jurisdictions. tay 
_also choose to allow employees to unlock their contributions under certai 
stances (e.g. small amounts, financial ee 


Manda ry Employer Participation 


PRPPs will provide a vehicle for those joriddictlind that wish to require some 
ployers to off r their employees access to a pension plan. 


. Each | juri iction will make a determination as to whether it wants to Fen e 
employer Participation. yy 
Potential Tax Rule Modifications 


The federal government will develop modifications to the tax x ales to om 5 
PRPPs, with the objective of ensuring that such plans fit within the basic system of 
rules and limits for Registered Pension Plans (RPPs) and Registered Retirement Sav- 
ings Plans (RRSPs), The tax rule framework will apply to PRPPs in all jurisdictions. = 


* The basic approach will be to set out in the Income Tax Act the conditions for 
establishing a broad-based pension plan, which will essentially be a new type of 
defined contribution RPP. A PRPP will be subject to most of the existing rules — 
applying to defined contribution RPPs (referred to as money p hase RPPs in 
the tax rules), but with some exceptions as well as new requirem to deal with | 
its broad-based nature. - i 


The principal differences are that it will pencil be administered by a third-— 
party (consistent with the definition of eligible administrator under pension bene- 
fits standards rules) rather than a sponsoring employer, and it will allow contri- - 
butions by self-employed persons and individuals without a participating em- 

ployer. Recognizing the need to ensure ease of administration and compliance 
with existing RPP and RRSP limits, contributions will be permitted on the fol- 
lowing basis: 


~~ Employers contributing directly to a PRPP and thelr only wail b 
mitted to make contributions under the RPP limits, with the corresponding _ 
requirement to report a pension adjustment in respect of those contributions, — 
so as to parallel current treatment under the money purchase RPP See 7 


— Self-employed persons and other employees will contribute on 
their available RRSP limit. 


! This. group was chaired by Ted Menzies, parliamentary secretary to 
Flaherty, and supported by research director Jack Mintz and Finance Mini 
from British Columbia, Alberta, Manitoba, Ontario and Nova Scot 


2 This would include trust and insurance companies and other 
tions with a trust subsidiary. 


3 A minimum investment period would permit the administrator to av 
ring excess expense — which would be reflected in the overall cost bor 
members — due to the administrative costs of a frequen — < 


transfers. 
Definitions _ Is. 147.5]: “administrator” — 147. 5(1); 
“amount”, “annuity” — 248(1); ‘“arm’s length” — 2511); 


“calendar year” — Interpretation Act 37(1)(a), “Canada” — 255, ha 
35(1); “capital gain” — 39(1)(a), 2481); * : 

“child” — 252(1); “common-law partner”, Sconmiiei taal -parmerstif 
“consequence” — 248(8);_ “corporation” — 248()); Interpretation LC i 
nated pooled pension plan” — 147.5(1); “disposition”, “employed” 
“employer” — 248(1),; “estate” — 104(1), 248(1); “excluded — im estmen 
147.5(1); “Federal Court” — Federal Courts Act s. 4; “financial dependent” 
146(1.1), 147.5(1); “Governor”, “Her Majesty” — Interpretation Act 35(1); “indi 
dual”, “legal representative” — 248(1); “licensed annuities provider” - 
248(1); “member” — 147.5(1); “Minister” —— 248(1); “notice of in 


1264 


Division G — Deferred & Special Income Arrangements S. 148(2)(b) 


‘Life Insurance Policies 


148. (1) Amounts included in computing policyholder’s in- 
come — There shall be included in computing the income for a 
taxation year of a policyholder in respect of the disposition of an 
interest in a life insurance policy, other than a policy that is or is 
issued pursuant to 


(a) a registered pension plan, 
(b) a registered retirement savings plan, 
(b.1) a registered retirement income fund, 
(b.2) a TFSA, 
(c) an income-averaging annuity contract, 
(d) a deferred profit sharing plan, or 
(e) an annuity contract where 


(i) the payment for the annuity contract was deductible under 
paragraph “~ in egmeleny the soc Visca s income, or 


(ii) the policyholder acquired the annuity contract in circum- 


stances to which subsection 146(21) applied, 


the amount, if any, by which the proceeds of the disposition of the 
policyholder’s interest in the policy that the policyholder, benefici- 
ary or assignee, as the case may be, became entitled to receive in 
the year exceeds the adjusted cost basis to the sabia oa of that 
interest immediately before the disposition. 
Related Provisions: 20(1)(e:2) — Deduction for premiums on life insurance used as 
collateral; 56(1)(j) — Income inclusion — life insurance policy proceeds; 60(s) — De- 
duction of policy loan repayment; 138(3) — Deductions allowed in computing income; 
138:1(7) — Where segregated fund policyholder deemed ‘to be trust, etc.; 1482) — 
Deemed proceeds of disposition; 148(9) ‘adjusted cost: basis”’C — Disposition amount 
included in AG basis; Reg: 304(1)(b) — Contract in 148(1)(c) or:(e) is a prescribed 
annuity contract. See additional Related Provisions at end of s. 148. 


History: Para. 148(1)(b.2) added: by 2008, c. 28, s: 26, applicable to-2009 et ‘seq. 


Para. 148(1)(e) substituted by 1994, c. 21, s. 73, applicable to dispositions occurring 
after August 1992. That para. formerly read: 


(e) an annuity contract, the payment for which was deductible in computing the 
' policyholder’s income by virtue of paragraph 60(1), 
Para. 148(1)(b.1) added by 1994, c. 7, Sch. VIE (1993, c. 24), subsec. 87(1), applicable 
to 1991 et seq. 


Selected Cases [subsec. 148(1)]: Canada v.' Chrysler Canada Ltd., [1991] 2 
C.T.C. 156 (FCTD); additional ireasons at [1992] 1, C.T.C. 61,(sub-nom. Canada v. 
Chrysler Canada Ltd. (No. 2)) (FCTD) (Employee stock ownership plan held to be an 
employee benefit plan as'defined and taxable pursuant to para. 6(1)(g)). 


Regulations: 217(2) (information return). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-244R3: Gifts by individuals of life insurance policies as charitable donations; 
IT-379R: Employees profit sharing plans — allocations. to beneficiaries. 


(1.1) Amount included in computing taxpayer’s income — 
There shall be included in computing the income for a taxation year 
of a taxpayer in respect of a disposition of an interest in a life insur- 
ance policy described in paragraph (e) of the definition “disposi- 
tion” in subsection (9) the amount, if any, by which the amount of a 
payment described in paragraph (e) of that definition that the tax- 
payer became entitled to receive in the year exceeds the amount that 
would be the taxpayer’s adjusted cost basis of the taxpayer’s inter- 
est in the policy immediately before the disposition if, for the*pur- 
poses of the definition “adjusted cost basis” in subsection, (9), the 
taxpayer were, in. respect.of that. interest, in.the policy, the 
policyholder. 


Related Provisions: 56(1)(j) — Life insurance policy proceeds included in income. 
See also at end of s. 148. 


Regulations: 217(2) (information return). 


(2) Deemed proceeds of disposition — For the purposes of 
subsections (1) and 20(20) and the definition “‘adjusted cost basis” 
in subsection (9), 


(a) where at any time a policyholder becomes entitled to receive 
under a life insurance policy a particular amount as, on account 
of, in lieu of payment of or in satisfaction of, a policy dividend, 
the policyholder shall be deemed 


(i) to have disposed of an interest in the policy at that time, 
and 


(ii) to have become entitled to receive proceeds of the dispo- 
sition equal to the amount, if any, by which 


(A) the particular amount 
exceeds 


(B) the part of the particular amount applied immediately 
after that time to pay a premium under the policy or to 
repay a policy loan under the policy, as provided for 
under the terms and conditions of the policy; 


(b) where in a taxation year a holder of an interest in, or a person 
whose life is insured or who is the annuitant under, a life insur- 
ance policy (other than an annuity contract or an exempt policy) 
last acquired after December 1, 1982 or an annuity contract 
(other than a life annuity contract, as defined by regulation, en- 
tered. into before November 13, 1981 or a prescribed annuity 
contract) dies, the policyholder shall be deemed to have. dis- 
posed of the policyholder’s interest in the policy or the contract, 
as the case may be, immediately before the death; 
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(c) where, as a consequence of a death, a disposition of an inter- 
est in a life insurance policy is deemed to have occurred under 
paragraph (b), the policyholder immediately after the death shall 
be deemed to have acquired the interest at a cost equal to the 
accumulating fund in respect thereof, as determined in pre- 
scribed manner, immediately after the death; and 


(d) where at any time a life insurance policy last acquired after 


December 1, 1982, or a life insurance policy to which subsection 
12.2(9) of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, applies by virtue of paragraph 12.2(9)(b) 
of that Act, ceases to be an exempt policy (otherwise than as a 
consequence of the death of an individual whose life is insured 
under the policy or at.a time when that individual is totally and 
permanently disabled), the policyholder shall be deemed to have 
disposed of the policyholder’s interest in the policy at that time 
for proceeds of disposition equal to the accumulating fund with 
respect to the interest, as determined in prescribed manner, at 
that time and to have reacquired the interest immediately after 
that time at a cost equal to those proceeds. 


Related Provisions: See Related Provisions at end of s. 148. 


History: Para. 148(2)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 87(2), 
applicable to policy dividends received or receivable in taxation years beginning after 
December 20, 1991. Para. (a) formerly read: 


(a) where at a particular time a policyholder became entitled to receive under a 
life insurance policy an amount as, on account or in lieu of payment of, or in 
satisfaction of, a policy dividend, the policyholder shall be deemed to have dis- 
posed of an interest in the policy at that time and that amount shall be deemed to 
be proceeds of the disposition that the policyholder became entitled to receive at 
that time; 


That portion of subsec. 148(2) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 121(1), to add reference to subsec. 20(20), applicable to disposi- 
tions occurring after 1989, 


Regulations: 301 (life annuity contract); 304 (prescribed annuity contract); 307 (ac- 
cumulating fund), 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-210R2: Income of deceased persons — periodic payments and investment tax 
credit; IT-430R3: Life insurance proceeds received by a private corporation or a part- 
nership as a consequence of death, 


(3) Special rules for certain policies — For the purposes of 
this section, where all or any part of an insurer’s reserves for a life 
insurance policy vary in amount depending on the fair market value 
of a specified group of properties (in this subsection referred to as a 
“segregated fund”), 


(a) in computing the adjusted cost basis of the policy, 


(i) an amount paid by the policyholder or on the policy- 
holder’s behalf as or on account of premiums under the pol- 
icy or to acquire an interest in the policy shall, to the extent 
that the amount was used by the insurer to acquire property 
for the purposes of the segregated fund, be deemed not to 
have been so paid, and 


(ii) any transfer of property by the insurer from the segre- 
gated fund that resulted in an increase in the portion of its 
reserves for the policy that do not vary with the fair market 
value of the segregated fund shall be deemed to have been a 
premium paid under the policy by the policyholder; and 


(b) the proceeds of the disposition of an interest in the policy 
shall be deemed not to include the portion thereof, if any, paya- 
ble out of the segregated fund. 


(4) Income from disposition — For the purpose of computing a 
taxpayer’s income from the disposition (other than a disposition 
deemed to have occurred under paragraph (2)(a) or a disposition 
described in paragraph (b) of the definition “disposition” in subsec- 
tion (9)) of a part of the taxpayer’s interest in a life insurance policy 
(other than an annuity contract) last acquired after December 1, 
1982 or an annuity contract, the adjusted cost basis to the taxpayer, 
immediately before the disposition, of the part is the proportion of 
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the adjusted cost basis to the taxpayer of the taxpayer’s interest im- 
mediately before the disposition that 


(a) the proceeds of the disposition 
are of 


(b) the accumulating fund with respect to the taxpayer’s interest, 
as determined in prescribed manner, immediately before the 
disposition. 

Regulations: 307 (accumulating fund). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(4.1), (5) [Repealed under former Act] 


(6) Proceeds receivable as annuity — Where, under the terms 
of a life insurance policy (other than an annuity contract) last ac- 
quired before December 2, 1982, a policyholder became entitled to 
receive from the insurer at any time before the death of the person 
whose life was insured thereunder, all the proceeds (other than pol- 
icy dividends) payable at that time under the policy in the form of 
an annuity contract or annuity payments, 


(a) the payments shall be regarded as annuity payments made 
under an annuity contract; 


(b) the purchase price of the annuity contract shall be deemed to 
be the adjusted cost basis of the policy to the policyholder im- 
mediately before the first payment under that contract became 
payable; and 

(c) the annuity contract or annuity payments shall be deemed not 
to be proceeds of the disposition of an interest in the policy. 


Related Provisions: 148(10)(b) — References to “person whose life was insured”, 
See also at end of s. 148. 


(7) Disposition at non-arm’s length and similar cases — 
Where, otherwise than by virtue of a deemed disposition under par- 
agraph (2)(b), an interest of a policyholder in a life insurance policy 
is disposed of by way of a gift (whether during the policyholder’s 
lifetime or by the policyholder’s will), by distribution from a corpo- 
ration or by operation of law only to any person, or in any manner 
whatever to any person with whom the policyholder was not deal- 
ing at arm’s length, the policyholder shall be deemed thereupon to 
become entitled to receive proceeds of the disposition equal to the 
value of the interest at the time of the disposition, and the person 
who acquires the interest by virtue of the disposition shall be 
deemed to acquire it at a cost equal to that value. 

Related Provisions: See Related Provisions at end of s. 148. 


(8) Idem — Notwithstanding any other provision in this section, 
where 


(a) an interest of a policyholder in a life insurance policy (other 
than an annuity contract) has been transferred to the policy- 
holder’s child for no consideration, and 


(b) a child of the policyholder or a child of the transferee is the 
person whose life is insured under the policy, 


the interest shall be deemed to have been disposed of by the policy- 
holder for proceeds of the disposition equal to the adjusted cost ba- 
sis to the policyholder of the interest immediately before the trans- 
fer, and to have been acquired by the person who acquired the 
interest at a cost equal to those proceeds. 

Related Provisions: 148(8.1) — Inter vivos transfer to spouse; 148(8.2) — Transfer 
to spouse at death. See also at end of s. 148. 


History: Paras. 148(8)(a), (b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
121(2), applicable to transfers and distributions occurring after 1989. Paras. (a), (b) 
formerly read: 


(a) an interest of a policyholder in a life insurance policy (other than an annuity 
contract) has been transferred to 


(i) the policyholder’s spouse or child, for no consideration, 

(ii) the spouse or a former spouse of the policyholder, in settlement of rights 
arising out of their marriage, or 

(iii) an individual, pursuant to a decree, order or judgment of a competent 
tribunal made in accordance with prescribed provisions of the law of a prov- 


ince if that individual is a person within a prescribed class of persons re- 
ferred to in those provisions, and 
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(b) the transferee or a child of the policyholder or transferee is the person whose 
life is insured under the policy, 


Regulations: 6500(1) (prescribed proyisions and. prescribed class of persons, for for- 
mer 148(8)(a)(iii)). 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. rot 


(8.1) Inter vivos transfer to spouse [or common-law part- 
ner] — Notwithstanding any other provision of this section, where 


(a) an interest of a policyholder in a life insurance policy (other 
than a policy: that is, or is issued under, a plan or contract re- 
ferred to in any of paragraphs (1)(a) to (e)) is transferred to 


(i) the policyholder’s spouse or common-law partner, or 


(ii) a former spouse or common-law partner of the policy- 
holder in settlement of rights arising out of their marriage or 
common-law partnership, and 


(iii) [Repealed] 
(b) both the policyholder and the transferee are resident in Can- 
ada at the time of the transfer, 


unless an election is made in the policyholder’s return of income 
under this Part for the taxation year in which the interest was trans- 
ferred to have this subsection not apply, the interest shall-be deemed 
to have been disposed of by the policyholder for proceeds. of the 
disposition equal to the adjusted. cost basis to. the policyholder of 
the interest immediately before the transfer and to have been ac- 
quired by the transferee at.a cost equal to those proceeds. 

Related Provisions: 73(1) — Inter vivos transfer of property of spouse, etc., or trust; 


148(8.2) — Transfer to spouse at death; 252(3) — Extended meaning of “spouse” and 
“former spouse”. See additional Related Provisions and Definitions at end of s. 148. 


History: Subsec. 148(8.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, and by 2000, c. 12, Sch. 2, 's. 9, to replace 
“marriage” with “marriage or common-law partnership”, applicable to 2001 et seq:, in 
force July 31, 2000. See also the transitional rules reproduced in, the History to 
248(1)“common-law partner”. ! 

Subpara. 148(8.1)(a)(iii) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 87(3), 
applicable after 1992. Subpara. (a)(iii) formerly read: 


(iii) an individual of the opposite sex under an order for the support or mainte- 
nance of the individual made by a competent tribunal in accordance with the 
laws of a province, where the individual and the taxpayer cohabited in a conjugal 
relationship before the date of the order, and 


Subsec. 148(8.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 121(3), applicable 
to transfers and dispositions occurring after 1989, except that, in its application with 
respect to transfers and distributions occurring in 1990, an election referred to in this 
subsec, made by a policyholder or the legal representative of a deceased policyholder 
by notifying the Minister of National Revenue in writing before 1992 [1994, c..7, Sch. 
VIII (1993, c. 24), s. 159 provides that such an election made before December 11, 
1993 shall be deemed to have been made before 1992] shall be deemed to have been 
made in the policyholder’s return of income under Part I of the Act for the 1990 taxa- 
tion year. 

Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(8.2) Transfer to spouse [or common-law partner] at 
death — Notwithstanding any other provision of this section, 
where, as a consequence of the death of a policyholder who was 
resident in Canada immediately before the policyholder’s death, an 
interest of the policyholder in a life insurance policy (other than a 
policy that is or is issued under a plan or contract referred to in any 
of paragraphs (1)(a) to (e)) is transferred or distributed to the poli- 
cyholder’s spouse or common-law partner who was resident in Can- 
ada immediately before the death, unless an election is made in the 
policyholder’s return of income under this Part for the taxation year 
in which the policyholder died to have this subsection not apply, the 
interest shall be deemed to have been disposed of by the policy- 
holder immediately before the death for proceeds of the disposition 
equal to the adjusted cost basis to the policyholder of the interest 
immediately before the transfer and to have been acquired by the 
spouse or common-law partner at a cost equal to those proceeds. 

Related Provisions: 70(6)— Where transfer or distribution to spouse or trust, 
148(9)“adjusted cost basis”G:1 — “adjusted cost basis”, 248(8) — Meaning of “conse- 
quence” of death; 252(3) — Extended meaning of “spouse’’. See also at end of s. 148. 


History: Subsec. 148(8.2) amended by 2000, c. 12, Sch. 2, s. 1, to replace ‘“‘spouse” 
with, “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
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2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 148(8.2) added by 1994, c. 7, Sch: II (1991, c: 49), subsec. 121(3), applicable 
to transfers and dispositions occurring after 1989, except that, in its application with 
respect to transfers and distributions occurring in 1990, an election referred to in this 
subsec. made by a policyholder or the legal representative of a deceased policyholder 
by notifying the Minister of National Revenue in writing before 1992 [1994, c. 7, Sch. 
VIII (1993, c. 24), s. 159 provides that such an election made before December 11, 
1993) shall be deemed to have been made before 1992] shall be deemed to have been 
made in the policyhoider’s return of income under Part I of the Act for the 1990 taxa- 
tion year. 


Interpretation Bulletins: IT-87R2: Policyholders’? income. from life insurance 
policies. f 


(9) Definitions — In this section and paragraph 56(1)(d.1) of the 
Income’ Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, 


Related Provisions: 12.2(12) — Application of subsecs. 138(12) and 148(9). See 
also at end of s..148. 


LT. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-379R: Employees profit sharing plans — allocations to 
beneficiaries. 


“adjusted cost basis” to a policyholder as at a particular time of 
the policyholder’s. interest ina. life insurance policy. means. the 
amount determined by the formula 


(A+B+C+D+E+ 


F+G 
(H+1+J+K+L 


~+ 
Q 
= 
— 

l 


where 


A is the total of all amounts each of which is the cost of an interest 
in the policy acquired by the policyholder before that time but 
not including an amount referred to in the description of B or E, 


B: is the total of all:amounts each of which is an amount paid 
before that time by or:on behalf of the policyholder in respect of 
a premium under the policy, other than amounts referred to in 
clause (2)(a)(ii)(B), in subparagraph (iii) of the description of C 
in paragraph (a) of the definition “proceeds of the disposition” 
or in subparagraph (b)(i) of that definition, 


C is the total of all amounts each of which is an amount in respect 
of the disposition of an interest in the policy before that time that 
was required to be ‘included in computing the policyholder’s in- 
come or taxablé income earned in Canada for a taxation year, 


Dis the total of all amounts each of which is an amount in respect 
of the policyholder’s interest in the policy that was included by 
virtue of subsection 12(3) or section 12,2 or of paragraph 
56(1)(d.1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in computing the policyholder’s in- 
come for any taxation year ending before that time or the portion 
of an amount paid'to the policyholder in respect of the policy- 
holder’s interest inthe policy on which tax was imposed by vir- 
tue of paragraph 212(1)(0) before that time, 


E_ is the total of all amounts each of which is an amount in respect 
of the repayment before that time and after March 31, 1978 of a 
policy loan not exceeding the total of the proceeds of the dispo- 
sition, if any, in respect of that loan and the amount, if any, de- 
scribed in the description of J but not including any payment of 
interest thereon, any loan repayment that was deductible under 
paragraph 60(s) of this Act or paragraph 20(1)(hh) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952 (as 
it applied in taxation years before 1985) or any loan repayment 
referred to in clause (2)(a)(1i)(B), 


F is the amount, if any, by which the cash surrender value of the 
policy as at its first anniversary date after March 31, 1977 ex- 
ceeds the adjusted cost basis (determined under the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it 
would have read on that date if subsection 148(8) of that Act, as 
it read in its application to the period ending immediately before 
April 1, 1978, had not been applicable) of the policyholder’s in- 
terest in the policy on that date, 
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G is, in the case of an interest in a life annuity contract, as defined 
by regulation, to which subsection 12.2(1) applies for the taxa- 
tion year that includes that time (or would apply if the contract 
had an anniversary day in the year at a time when the taxpayer 
held the interest), the total of all amounts each of which is a 
mortality gain, as defined by regulation and determined by the 
issuer of the contract,in accordance with the regulations, in re- 
spect of the interest immediately before the end of the calendar 
year ending in a taxation year commencing before that time, 


G.1 [is,] in the case of an interest in a life insurance policy (other 
than an annuity contract) to which subsection (8.2) applied 
before that time, the total of all amounts each of which is a mor- 
tality gain, as defined by regulation and determined by the issuer 
of the policy in accordance with the regulations, in respect of the 
interest immediately before the end of the calendar year ending 
in a taxation year beginning before that time, 


H is the total of all amounts each of which is the proceeds of the 
disposition of the policyholder’s interest in the policy. that the 
policyholder became entitled to receive before that time, 


I is the total of all amounts each of which is an amount in respect 
of the policyholder’s interest in the policy that was deducted by 
virtue of subsection 20(19) in computing the policyholder’s in- 
come for any taxation year commencing before that time, 


J is the amount payable on March 31, 1978 in respect of a policy 
loan in respect of the policy, 


K is the total of all amounts each of which is an amount received 
before that time in respect of the policy that the policyholder 
was entitled to deduct under paragraph 60(a) in computing the 
policyholder’s income for a taxation year, and 


tas 


(a) in the case of an interest in a life insurance policy (other 
than an annuity contract) that was last acquired after Decem- 
ber 1, 1982 by the policyholder, the total of all amounts each 
of which is the net cost of pure insurance, as defined by regu- 
lation and determined by the issuer of the policy in accor- 
dance with the regulations, in respect of the interest immedi- 
ately before the end of the calendar year ending in a taxation 
year commencing after May 31, 1985 and before that time, 


(b) in the case of an interest in an annuity contract to which 
subsection 12.2(1) applies for the taxation year that includes 
that time (or would apply if the contract had an anniversary 
day in the year and while the taxpayer held the interest), the 
total of all annuity payments paid in respect of the interest 
before that time and while the policyholder held the interest, 
or 


(c) in the case of an interest in a contract referred to in the 
description of G, the total of all amounts each of which is a 
mortality loss, as defined by regulation and determined by 
the issuer of the contract in accordance with the regulations, 
in respect of the interest before that time; 


Related Provisions: 12.2(5) — Amounts included in income — taxpayer’s interest 
in an annuity contract; 148(2) — Deemed proceeds of disposition; 257 — Formula can- 
not calculate to less than zero. See also at end of s. 148. 


History: The description of B in the definition “adjusted cost basis” in subsec. 148(9) 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 87(4), applicable to amounts 
paid in taxation years commencing after December 20, 1991. The description formerly 
read: 


B is the total of all amounts each of which is an amount paid before that time, 
by the policyholder or on the policyholder’s behalf, in respect of a premium 
under the policy, 


The description of E in “adjusted cost basis” amended by 1994, c. 7, Sch. VII (1993, c. 
24), subsec. 87(5), applicable to.loan repayments occurring in taxation years beginning 
after December 20, 1991. The description formerly read: 


E is the total of all amounts each of which is an. amount in respect of the repay- 
ment before that time and after March 31, 1978 of a policy loan not exceed- 
ing the total of the proceeds of the disposition, if any, in respect of that loan 
and the amount, if any, referred to in the description of J but not including 
any payment of interest thereon or any repayment of the loan that was de- 
ductible pursuant to paragraph 20(1)(hh) or 60(s), 
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G.1 and its description added to “adjusted cost basis” by 1994, c. 7, Sch. VIII (1993, c. 
24), subsecs. 87(3.1), (6), applicable to transfers and distributions occurring after 1989. 


The description of G in “adjusted cost basis” amended by 1994, c. 7, Sch. II (1991, c. 
49), subsecs. 121(4), to substitute “subsection 12.2(1)” for “subsection 12.2(1) or (3)” 
and to add “(or would apply if the contract had an anniversary day in the year at a time 
when the taxpayer held the interest)”, applicable to policies last acquired after 1989. 
Para. (b) of the description of L in para. 148(9)(a) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 121(5), applicable to policies last acquired after 1989. Para. (b) 
formerly read: aa ; i 
(b) in the case of an interest in an annuity contract to which subsection 12.2(1) or 
(3) applies, the total of all amounts each of which is an annuity payment paid in 
respect of the interest before that time and while the policyholder held the inter- 
est, or 
Regulations: 301 (life annuity contract — for 148(9)“adjusted cost basis”G); 308 
(net cost of pure insurance — for 148(9)“adjusted cost basis”L(a)). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-149R4: Winding-up dividend; IT-355R2: Interest on loans:to buy life insur- 
ance policies and annuity contracts, and interest on policy loans (archived); IT-430R3: 
Life insurance proceeds received by a private corporation or a partnership as a conse- 
quence of death. See additional Related Provisions and Definitions at end of s. 148. 


“amount payable”, in respect of a policy loan, has the meaning 
assigned by subsection 138(12); 


“cash surrender value” at a particular time of a life insurance pol- 
icy means its cash surrender value at that time computed without 
regard to any policy loans made under the policy, any policy divi- 
dends (other than paid-up additions) payable under the policy or 
any interest payable on those dividends; . 


Related Provisions: Reg. 1408(1)“cash surrender value” — Definition applies for 
policy reserve calculation. 


“child’’ of a policyholder includes a child as defined in subsection 
70(10); 
Related Provisions: 252(1) — Extended meaning of “child”. 


“disposition”, in relation to an interest in a life insurance polic ; 
be y 
includes 


(a) a surrender thereof, 
(b) a policy loan made after March 31, 1978, 


(c) the dissolution of that interest by virtue of the maturity of the 
policy, 
(d) a disposition of that interest by operation of law only, and 


(e) the payment by an insurer of an amount (other than an annu- 
ity payment, a policy loan or a policy dividend) in respect of a 
policy (other than a policy described in paragraph (1) (a), (b), (c), 
(d) or (e)) that is a life annuity contract, as defined by regulation, 
entered into after November 16, 1978, and before November 139 
1981, 


but does not include 


(f) an assignment of all or any part of an interest in the policy for 
the purpose of securing a debt or a loan other than a policy loan, 


(g) a lapse of the policy in consequence of the. premiums under 
the policy remaining unpaid, if the policy was reinstated not 
later than 60 days after the end of the calendar year in which the 
lapse occurred, 


(h) a payment under a policy as a disability benefit or as an acci- 
dental death benefit, 


(i) an annuity payment, 
(j) 4 payment under a life insurance policy (other than an annu- 
ity contract) that 

(i) was last acquired before December 2, 1982, or 

(ii) is an exempt policy 
in consequence of the death of any person whose life was in- 
sured under the policy, or 


(k) any transaction or event by which an individual becomes en- 
titled to receive, under the terms of an exempt policy, all of the 
proceeds (including or excluding policy dividends) payable 
under the policy in the form of an annuity contract or annuity 
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payments, if, at the time of the transaction or event, the indivi- 
dual whose life is insured under the agg was totally and per- 
manently disabled; 
Related Provisions: 60(s) — Deduction of policy loan repayment; 148(10)(b) — 
References to “person whose life was insured”; 248(1)“disposition’’(b. 1) — Definition 
applies to entire Act; 248(8) — Meaning of “consequence” of death. 
Regulations: 301 (life annuity contract — for 148(9)“disposition”(e)). 


Interpretation Bulletins: IT-85R2: Health and welfare trusts for employees; IT- 
87R2: Policyholders’ income from life insurance policies. 


“¢nterest’”’, in relation to a policy. loan, has the meaning, assigned by 
subsection. 138(12); 


“life insurance policy” — [Repealed under former Act] 


“policy loan” means an amount advanced by an insurer toa policy- 
holder in accordance with the terms and conditions of the life insur- 
ance policy; 


“premium” under a ‘policy includes 


(a) interest paid after 1977 to.a life insurer in respect of'a policy 
loan, other than interest deductible in the 1978 or any subse- 
quent taxation year pursuant to paragraph 20(1)(c) or (d), and 
(b) a prepaid premium under the policy to the extent that it can- 
not be refunded otherwise than on termination or cancellation of 
the policy, 

but does not include 


(c) where the interest in the policy was last acquired. after De- 
cember 1, 1982, that portion of any amount paid after May 31, 
1985 under the policy with respect to 


(i) an accidental death. benefit, 
(ii) a disability benefit, 
(iii) an additional risk as a result of insuring a substandard 
life, 
(iv) an additional risk in respect of the conversion of a term 
policy into another policy after the end of the year, 
(v) an additional risk under a settlement option, 
(vi) an additional risk under a guaranteed insurability benefit, 
or 
(vii) any. other prescribed benefit that is ancillary. to the 
policy; 
Related Provisions: 60(s) — Repayment of policy loan. See: additional Related 
Provisions at end of s. 148. 
Regulations: No prescribed benefits for. subpara. (c)(vii). 


“proceeds of the disposition” of an interest in a life insurance pol- 
icy means the amount of the proceeds that the policyholder, benefi- 
ciary or assignee,.as the case may be, is entitled to receive on a 
disposition of an interest in the policy and for greater certainty, 


(a) in respect of a surrender or maturity thereof, means the 
amount determined by the formula 

(A=B)-—C 
where 


A is the cash surrender value of that interest in the policy at the 
time of surrender or maturity, 


Bis that portion of the cash surrender value represented by A 

_that is applicable to the policyholder’s interest in the related 

segregated fund trust as referred to in paragraph 138.1(1)(e), 
and 


Cis the total of amounts each of which is 


(i) an amount payable at that time by the policyholder i in 
respect of a policy loan in respect of the policy, 


(ii) a premium under the policy that is due but unpaid at 
that time, or 
(iii) an amount applied, immediately after the time of the 


surrender, to pay a premium under the policy, as provided 
for under the terms and conditions of the policy, 


S. 148(10)(c) 


(b) in respect of a policy loan made after March 31, 1978 means 
the lesser of 


(i) the amount of the loan, other than the part thereof applied, 
immediately after the loan, to pay a premium under the pol- 
icy, as provided for under the terms and conditions of the 
policy, and 


~ (ii) the amount, if any, by which the cash surrender value of 
the policy immediately before the loan was' made exceeds the 
total of the balances outstanding at that time of any policy 
loans in respect of the policy, 


(c) in respect of a payment described in paragraph (e) of the def- 
inition “disposition” in this subsection, means the amount of that 
payment, and 


(d) in respect of a disposition deemed to have occurred under 
paragraph (2)(b), means the accumulating fund in respect of the 
interest, as determined. in prescribed manner, 


(i) immediately before the time of death in respect of a life 
insurance policy (other than an annuity contract) foe ac- 
quired after December 1, 1982, or 


(ii) immediately after the time of death in respect of an annu- 
ity contract; 


Related Provisions: 257 — Formula cannot calculate to less than zero. See also at 
end of s.:148. 


History: The description of C in para. (a) of “proceeds of the disposition” in subsec. 
148(9) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 87(7), applicable to 
surrenders occurring in taxation’ years commencing after December 20, 1991. That 
description formerly read: 


C_. is the total of all amounts each of which is an amount payable at that time by 
the policyholder in respect of a policy loan in respect.of the policy or a pre- 
mium under the policy that is due but unpaid at that time, 


Subpara. (b)(i) of “proceeds' of the disposition” amended by 1994,''c. 7, Sch. VIII 
(1993, c. 24); subsec. 87(8), applicable to policy loans made in taxation years begin- 
ning after'December 20, 1991. That subpara. formerly read: 


(i) the amount of the loan, and 


“relevant authority” — [Repealed] 


History: The definition “relevant authority” in subsec. 148(9) repealed by 1997, c. 25, 
s. 46, applicable April 25, 1997. It formerly read: 


“televant authority” has the meaning assigned by subsection 138(12); 


“tax anniversary date’, in relation to a life insurance policy, 
means the second anniversary date of the policy to occur after Octo- 
ber 22, 1968; 


“value” at a particular time of an interest in a life insurance policy 
means 


(a) where the interest includes an interest in the cash surrender 
value of the policy; the amount in respect thereof that the holder 
of the interest would be entitled to receive if the policy were 
surrendered at that time, and 


(b) in any other case, nil. 


(9.1) Application of subsec. 12.2(11) — The definitions in sub- 
section 12.2(11) apply ‘to this section. 


Origin of subsec. 148(9.1): R.S.C. 1985, c. 1. (Sth Supp.) (formerly contained in the 
opening words of subsec. 12.2(11)). 


(10) Life annuity contracts — For the purposes of this section, 


(a) a reference to “insurer” or “life insurer” shall be deemed to 
include a reference to a person who is licensed or otherwise au- 
thorized under a law of Canada or a province to issue contracts 
that are annuity contracts; 


(b) a reference to a “person whose life was insured” shall be 
deemed to include a reference to an annuitant under a life annu- 
ity contract, as defined by regulation, entered into before No- 
vember 17, 1978; 


(c) where a policyholder is a person who has held an interest in a 
life insurance policy continuously since its issue date, the inter- 
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est shall be deemed to have been acquired on the later of the 
date on which 


(i) the policy came into force, and 


(1i) the application in respect of the policy signed by the poli- 
cyholder was filed with the insurer; 


(d) except as otherwise provided, a policyholder shall be deemed 
not to have disposed of or acquired an interest in a life insurance 
policy (other than an annuity contract) as a result only of the 
exercise of any provision (other than a conversion into an annu- 
ity contract) of the policy; and 


(e) where an interest in a life insurance policy (other than an 
annuity contract) last acquired before December 2, 1982 to 
which subsection 12.2(9) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, does not apply has been 
acquired by a taxpayer from a person with whom the taxpayer 
was not dealing at arm’s length, the interest shall be deemed to 
have been last acquired by the taxpayer before December 2, 
1982. 


Related Provisions: 12.2(13) — Application of subsec. 148(10); 56(1)(j) — Life 
insurance policy proceeds. See also below. 


Regulations: 301 (meaning of “life annuity contract”). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ....”). 


Related Provisions [s. 148]: 12.2 — Accrual of income on certain life insurance 
policies including annuity contracts; 20(1)(c), 20(2.2) — Deductibility of interest and 
compound interest on money borrowed to acquire a life insurance policy; 20(2.1) — 
Deductibility of interest paid or incurred in respect of a policy loan; 20(19) — Deduc- 
tion from payment under an annuity contract for amounts previously included in in- 
come; 20(20) — Deduction re disposition of policy for accrued income previously in- 
cluded in income; 56(1)(d), (d.1) — Inclusion in income of annuity payments in respect 
of annuities not subject to accrual rules under subsec. 12.2: 60(a) — Deduction of capi- 
tal element of annuity payments; 70(3.1) — “Rights or things” not to include interest in 
a life insurance policy; 70(5.3) — Valuation of shares of a corporation where it is bene- 
ficiary of policy on deceased; 87(2.2) — Amalgamation of insurers; 88(1)(g¢) — Wind- 
ing-up of subsidiary insurance corporations; 89(1)“capital dividend account”(d) — 
When gains on life insurance policy issued on or before June 28, 1982 included in 
capital dividend account; 89(2)(a) — When gain on life insurance policy issued before 
June 29, 1982, excluded from capital dividend account: 115(1)(a)(vi), 116(5.1), 
(5.2) — Proceeds of disposition by non-resident of life insurance policy in Canada; 
138 — Insurance corporations; 138.1 — Rules relating to segregated funds. 


Definitions [s. 148]: “accumulating fund” — Reg. 307: “adjusted cost basis” — 
148(9); “amount” — 248(1); “amount payable” — (in respect of a policy loan) 148(9); 
“anniversary day” — 12.2(11), 148(9.1); “annuity” — 248(1); “arm’s length” — 
251(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 255: “cash surren- 
der value” — 148(9); “child” — 70(10), 148(9), 252(1); “common-law partner”, ““com- 
mon-law partnership” — 248(1); “consequence of a death”, “consequence of the 
death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “disposition” — 
(in relation to an interest in a life insurance policy) 148(9); “dividend” — 248(1); “ex- 
empt policy” — 12.2(11), 148(9.1), Reg. 306 [does not explicitly apply to s. 148]; “for- 
mer spouse” — 252(3); “gross revenue”, “income-averaging annuity contract”, “indivi- 
dual” — 248(1); “insurer” — 148(10)(a), 248(1); “interest” — (in relation to a policy 
loan) 148(9); “life annuity contract” — Reg. 301; “life insurance policy” — 138(12), 
248(1); “life insurer” — 148(10)(a), 248(1); “non-resident” — 248(1); “paid-up addi- 
tion” — 12.2(10); “person” — 248(1); “person whose life was insured” — 148(10)(b); 
“policy dividend” — 139.1(8)(a); “policy loan”, “premium” — 148(9): “prescribed” — 
248(1); “prescribed annuity contract” — Reg. 304; “proceeds of the disposition” (of an 
interest in a life insurance policy) — 148(9); “property” — 248(1); “province” — In- 
terpretation Act 35(1); “qualifying trust annuity” —60.011(2), 248(1); “registered pen- 
sion plan” — 248(1); “registered retirement savings plan” — 146(1), 248(1); “regula- 
tion” — 248(1); “related segregated fund trust” — 138. 1(1)(a); “resident in Canada” — 
94(3)(a)(viii), 250; “segregated fund’ — 138.1(1); “segregated fund policy” — 
138.1(1)(a); “share” — 248(1); “spouse” — 252(3); “TFSA” — 146.2(5), 248(1); “tax- 
able Canadian corporation” — 89(1), 248(1); “taxable capital gain” — 38(a), 248(1); 
“taxable dividend” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxable in- 
come eamed in Canada” — 115(1), 248(1); “taxation year” — 249; “taxpayer” — 
248(1); “third anniversary” — 12.2(11), 148(9.1); “value” (of an interest in a life insur- 
ance policy) — 148(9). 


Regulations [s. 148]: 300-310. 
Eligible Funeral Arrangements 


148.1 (1) Definitions — In this section, 


“cemetery care trust” means a trust established pursuant to an Act 
of a province for the care and maintenance of a cemetery; 


Income Tax Act, Part I 


Related Provisions: 128.1(10)“excluded right or interest”(e)(iii) —_No deemed dis- 
position on emigration of individual; 149(1)(s.2) —No tax on cemetery care: trust; 
248(1)“cemetery care trust” — Definition applies to entire Act; 248(1)“disposi- 
tion”(f)(vi) — Rollover from one trust to another. : 

History: The definition “cemetery care trust” added to subsec. 148.1(1) by 1998, c. 19, 
subsec. 177(4), applicable to 1993 er seq. ine O 


Regulations: 204(3)(d.1) (cemetery care trust need not file T3 return). 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“cemetery services” with respect to an individual means property 
(including interment vaults, markers, flowers, liners, urns, shrubs 
and wreaths) and services that relate directly to cemetery arrange- 
ments in Canada in consequence of the death of the individual in- 
cluding, for greater certainty, property and services to be funded out 
of a cemetery care trust; 
History: The definition “cemetery services” added to subsec. 148.1(1) by 1998, c. 19, 
subsec. 177(4), applicable to 1993 et seg. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“custodian” of an arrangement means 


(a) where a trust is governed by the arrangement, a trustee of the 
trust, and 


(b) in any other case, a qualifying person who receives a contri- 
bution under the arrangement as a deposit for the provision by 
the person of funeral or cemetery services; 
Related Provisions: 212(1)(v) — Withholding tax on payment by custodian to non- 
resident person. 


History: Para. (b) of the definition “custodian” in subsec. 148.1(1) amended by 1998, 
c. 19, subsec. 177(2), applicable to 1993 et seg. Para. (b) formerly read: 


(b) in any other case, a qualifying person who receives a contribution under the 
arrangement as a deposit for the provision by the person of funeral services; 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-531: Eligible funeral arrangements. 


“eligible funeral arrangement” at a particular time means an ar- 
rangement established and maintained by a qualifying person solely 
for the purpose of funding funeral or cemetery services with respect 
to one or more individuals and of which there is one or more custo- 
dians each of whom was resident in Canada at the time the arrange- 
ment was established, where 


(a) each contribution made before the particular time under the 
arrangement was made for the purpose of funding funeral or 
cemetery services to be provided by the qualifying person with 
respect to an individual, and 


(b) for each such individual, the total of all relevant contribu- 
tions made before the particular time in respect of the individual 
does not exceed 


(i) $15,000, where the arrangement solely covers funeral ser- 
vices with respect to the individual, 


(ii) $20,000, where the arrangement solely covers cemetery 
services with respect to the individual, and 


(iii) $35,000, in any other case, 


and, for the purpose of this definition, any payment (other than the 
portion of the payment to be applied as a contribution to a cemetery 
care trust) that is made in consideration for the immediate acquisi- 
tion of a right to burial in or on property that is set apart or used as a 
place for the burial of human remains or of any interest in a build- 
ing or structure for the permanent placement of human remains, 
shall be considered to have been made pursuant to a separate ar- 
rangement that is not an eligible funeral arrangement; 

Related Provisions: 128.1(10)excluded right or interest”(e)(iv) — No deemed dis- 
position on emigration of individual; 149(1)(s.1) — No tax on eligible funeral arrange- 
ment; 212(1)(v) — Withholding tax on payment from eligible funeral arrangement to 
non-resident; 248(1)“eligible funeral arrangement” — Definition applies to entire Act. 


History: The definition “eligible funeral arrangement” in subsec. 148.1(1) amended by 
1998, c. 19, subsec. 177(1), applicable to 1993 et seg. The definition formerly read: 


“eligible funeral arrangement” at a particular time means an arrangement estab- 
lished and maintained by a qualifying person solely for the purpose of funding 
funeral services with respect to one or more individuals and of which there is one 
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or more custodians each of whom was resident in Canada at the time the arrange- 
ment was established, where 


(a) each contribution made before the particular time under the arrangement 
was made for the purpose of funding funeral services to be provided by the 
qualifying person with respect to an individual, and 


(b) for each such individual, the total of all relevant contributions made 
before the particular time in respect of the individual under the arrangement 
does not exceed $15,000; 


Regulations: 201(1)(f) (information return on return of funds); 202(2)(m) (informa- 
tion return on payment to non-resident). 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“funeral or cemetery services” with respect to an individual 
means funeral services with respect to the individual, cemetery ser- 
vices with respect to the individual or any combination of such 
services; 


History: The definition “funeral or cemetery services” added to subsec. 148.1(1) by 
1998, c. 19, subsec. 177(4), applicable to 1993 et seg. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“funeral services” with respect to an individual means property 
and services (other than cemetery services with respect to the indi- 
vidual) that relate directly to funeral arrangements in Canada in 
consequence of the death of the individual, 


Related Provisions: 255 


History: The definition “funeral services” in subsec. 148.1(1) amended by 1998, c. 19, 
subsec. 177(1), applicable to 1993 et seg. The definition formerly read: 


— “Canada” includes coastal waters. 


“funeral services” with respect to an individual means property and services that 
relate directly to funeral, burial, cremation or cemetery arrangements in Canada 
in consequence of the death of the individual or to any combination of such 
arrangements; 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“qualifying person” means a person licensed or otherwise author- 
ized under the laws of a province to provide funeral or cemetery 
services with respect to individuals; 

History: The definition “qualifying person” in subsec. 148.1(1) amended by 1998, c. 
19, subsec. 177(1), applicable to 1993 et seq. The definition formerly read: 


“qualifying person” means a person licensed or otherwise authorized under the 
laws of a province to provide funeral services for individuals; 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“relevant contribution” in respect of an individual under a partic- 
ular arrangement means 


(a) a contribution under the particular arrangement (other than a 
contribution made by way of a transfer from an eligible funeral 
arrangement) for the purpose of funding funeral or cemetery ser- 
vices with respect to the individual, or 


(b) such portion of a contribution to another arrangement that 
was an eligible funeral arrangement (other than any such contri- 
bution made by way of a transfer from any eligible funeral ar- 
rangement) as can reasonably be considered to have subse- 
quently been used to make a contribution under the particular 
arrangement by way of a transfer from an eligible funeral ar- 
rangement for the purpose of funding funeral or cemetery ser- 
vices with respect to the individual. 


Related Provisions: 148.1(1)‘eligible funeral arrangement’(b) — Dollar limits on 
relevant contributions. 


History: Paras. (a) and (b) of the definition “relevant contribution” in subsec. 148.1(1) 
amended by 1998, c. 19, subsec. 177(3), applicable to 1993 et seq. Paras. (a) and (b) 
formerly read: 


(a) a contribution under the particular arrangement (other than a contribution 
made by way of a transfer from an eligible funeral arrangement) for the purpose 
of funding funeral services with respect to the individual, or 


(b) such portion of a contribution to another arrangement that was an eligible 
funeral arrangement (other than any such contribution made by way of a transfer 
from any eligible funeral arrangement) as can reasonably be considered to have 
subsequently been used to make a contribution under the particular arrangement 
by way of a transfer from an eligible funeral arrangement for the purpose of 
funding funeral services with respect to the individual. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


S. 148.1(3) 


(2) Exemption for eligible funeral arrangements — Not- 
withstanding any other provision of this Act, 


(a) no amount that has accrued, is credited or is added to an eli- 
gible funeral arrangement shall be included in computing the in- 
come of any person solely because of such accrual, crediting or 
adding; 


(b) subject to paragraph (c) and subsection (3), no amount shall 
be 


(i) included in computing a person’s income solely because 
of the provision by another person of funeral or cemetery ser- 
vices under an eligible funeral arrangement, or 


(ii) included in computing a person’s income because of the 
disposition of an interest under an eligible funeral arrange- 
ment or an interest in a trust governed by an eligible funeral 
arrangement; and 


(c) subparagraph (b)(ii) shall not affect the consequences under 
this Act of the disposition of any right under an eligible funeral 
arrangement to payment for the provision of funeral or cemetery 
services. 


Related Provisions: 149(1)(s.1) — No tax on trust governing an eligible funeral 
arrangement; 149(1)(s.2) — No tax on cemetery care trust. 


History: Paras. 148.1(2)(b) and (c) amended by 1998, c. 19, subsec. 177(5), applicable 
to 1993 et seg. Paras. 148.1(2)(b) and (c) formerly read: 


(b) subject to. paragraph (c) and subsection (3), no amount shall be 


(i) included in computing a person’s income solely because of the provision 
by another person of funeral services under an eligible funeral arrangement, 
or 


(ii) included in computing a person’s income because of the disposition of 
an interest under an eligible funeral arrangement or an interest in a trust goy- 
erned by an eligible funeral arrangement; and 


(c) subparagraph (b)(ii) shall not affect the consequences under this Act of the 
disposition of any right under’an eligible funeral arrangement to payment for the 
provision of funeral services. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(3) Income inclusion on return of funds — Where at any par- 
ticular time in a taxation year a particular amount is distributed 
(otherwise than. as payment for the provision of funeral or cemetery 
services with respect to an individual) to a taxpayer from an ar- 
rangement that was, at the time it was established, an eligible fu- 
neral arrangement and the particular amount is paid from the bal- 
ance in respect of the individual under the arrangement, there shall 
be added in computing the taxpayer’s income for the year from pro- 
perty the lesser of the particular amount and the amount determined 
by the formula 


A+B-C 
where 


A is the balance in respect of the individual under the arrangement 
immediately before the particular time (determined without re- 
gard to the value of property in a cemetery care trust); 


Bis the total of all payments made from the arrangement before 
the particular time for the provision of funeral or cemetery ser- 
vices with respect to the individual (other than cemetery services 
funded by property in a cemetery care trust); and 


C_ is the total of all relevant contributions made before the particu- 
lar time in respect of the individual under the particular arrange- 
ment (other than contributions in respect of the individual that 
were in a ae care trust). 


te Sane Amendment — - 148. 1(3)C 


D is ; the aes of all on een. sate before the 

particular time in respect of the individual under the ar- 

_Tangement (other than contributions in respect of the indivi- 
dual that were in a cemetery care trust), and 
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exceeds 


(b) the portion of the amount referred to in paragraph (a) 
that is added, because of this subsection, in computing a 


taxpayer's income, Ss ee 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec, 
107(2), will amend the description of C in subsec. 148.1(3) to read as above, applica- 
ble to amounts that are transferred, credited or added after December 20, 2002. 


Technical Notes (July 2010): Section 148.1 is amended to provide specific rules 


relating to transfers from one EFA account to another. In general terms, the changes 


are as follows:... ee a bee ea 
* The provision that requires EFA distributions to be included in income (subsec- 
tion 148.1(3)) is amended to ensure that the determination of the amount that can 
subsequently be distributed from the transferor EFA account on a tax-free basis 
is reduced by the portion of the transferred amount that was not included in in- 


come (ie., that portion of the transferred amount that represents a return of | 


contributions). ] 
These changes are described in more detail below. 


Subsection 148,1(3) provides for an income inclusion by a taxpayer in the event that 
there is a distribution of funds from an individual’s EFA account to the taxpayer 
(otherwise than as a payment for the provision of funeral or cemetery services with 
respect to the individual), The amount of the income inclusion is the lesser of the 
distributed amount and a second amount. In general terms, this second amount is 
determined by the formula: 


A+B-C 
where 


A is the balance in the EFA account immediately before the distribution, 


B is the total of all payments made from the EFA account before the distribution 
for the provision of funeral or cemetery services, and 


C is the total of all “relevant contributions” in respect of the EFA account that were 
made before the distribution. 


For the purpose of the description of C, an amount is defined in subsection 148.1(1) 
to be a “relevant contribution” in respect of a particular EFA account if” 


* the amount was contributed to the particular EFA account otherwise than by way 
of transfer from another EFA account, or 


* the amount was contributed to another EFA account (otherwise than by way of 
transfer) and subsequently transferred (either from the original or a subsequent 
EFA account) to the particular EFA account. 


The effect of subsection 148.1(3) is to include in the income of the taxpayer the 
lesser of the amount received and an amount which generally represents the income 
accumulated in the EFA account. If the amount received by the taxpayer is greater 
than the amount included in the taxpayer’s income, the excess generally represents a 
non-taxable refund of relevant contributions (represented by the variable C in the 
formula). 


The description of C is amended so that its value is reduced, in effect, by any rele- 
vant contributions previously transferred from the EFA account to another EFA ac- 
count. This ensures that the amount of the transferred relevant contribution (which, 
by virtue of subsection 148.1(3), can be distributed from the recipient EFA account 
tax-free) cannot also be used to support a subsequent tax-free withdrawal from the 
transferor EFA account. 


The description of C is amended to provide that its value is determined by the 
formula — 
D-E 

For this purpose, the value of D is the amount determined under the existing descrip- 
tion of C. The value of E is the total of all amounts each of which is 

* an amount which was previously transferred from the ERA account and deemed, 

by new subsection 148,1(4), to be a distribution 

minus 


* the portion of the deemed distribution that was required, by subsection 148.1(3), 
to be included in computing a taxpayer's income. 


Related Provisions: 12(1)(z.4)—JInclusion into income from property; 
212(1)(v) — Withholding tax on payment to non-resident; 257 — Formula cannot cal- 
culate to less than zero. 
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History: Subsec. 148.1(3) amended by 1998, c. 19, subsec. 177(6), applicable to 1993 

et seg. Subsec. 148.1(3) formerly read: 
(3) Where at any particular time in a taxation year a’ particular amount is distrib- 
uted (otherwise than as payment for the provision of funeral services ‘with re- 
spect to an individual) to a taxpayer from an arrangement that was, at the time it 
was established, an eligible funeral arrangement and the particular amount is 
paid from the balance in respect of the individual under the arrangement, there 
shall be added in computing the taxpayer’s income for the year from property the 
lesser of the particular amount and the amount determined by the formula 


A+B-C 
where 
A. is the balance in respect of the individual under the arrangement immedi- 
ately before the particular time; 


B is the total of all payments made from the arrangement before the particular 
time for the provision of funeral services with respect to the individual; and 


C is the total of all relevant contributions made before that time in respect of 
the individual under the particular arrangement. 


Regulations: 201(1)(f) (information return). 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


__ Proposed Addition — 148.1(4), (5) 


(4) Deemed distribution on transfer — If at a particular time 
an amount relating to the balance in respect of an individual (ré- 
ferred to in this subsection and in subsection (5) as the “trans- - 

feror”) under an eligible funeral arrangement (referred to in this 
subsection and in subsection (5) as the “transferor arrangement’ 
is transferred, credited or added to the balance in respect of the | 
same or another individual (referred to in this subsection and in — 
subsection (5) as the “recipient”) under the same or another eligi- 
ble funeral arrangement (referred to in this subsection and in sub- 
section (5) as the “recipient arrangement’),:< 2<5.).6 sahete 


(a) the amount is deemed to be distributed to the transferor (or, 
if the transferor is deceased at the particular time, to the recipi- 
ent) at the particular time from the transferor arrangement < 7 
to be paid from the balance in respect of the transferor under 
the transferor arrangement; and | MOUs nat | 


(b) the amount is deemed to be a contribution made (other than 

by way of a transfer from an eligible funeral arrangement) at — 

the particular time under the recipient arrangement for the pur- — 

pose of funding funeral or cemetery services with respect to 

the recipient. io ludtinns (aoe 
Related Provisions: 148.1(5)— No deemed distribution..on transfer to-same 
individual, es . 
(S) Non-application of subsection (4) — Subsection (4) does 
not apply if. hy 1 seo iua od) ao) (noniet 

(a) the transferor and the recipient are the same individual: 


(b) the amount that is transferred, credited or added to the bal- 
ance in respect of the individual under the recipient arrange- 
ment is equal to the balance in respect of the individual under 
the transferor arrangement immediately before the particular 
time; and & . eee). 
(c) the transferor arrangement is terminated immed: 
the transfer. ee oS 
Application: The July 16, 2010 draft legislation (Part 1 — technical), sub: 
107(3), will add subsecs. 148.1(4) and (5), applicable to amounts that are transfe 
credited or added after December 20, 2002. ie 
Technical Notes (July 2010): Section 148.1 is amended to provide specific 
relating to transfers from one EFA account to another. In general terms, the hange: 
are as follows: aS 


+ A new provision (paragraph 148.1(4)(a)) deems the transferred amount to be dis- 
tributed to the individual from whose EFA account the amount is transferred. 
However, if that individual is deceased, the amount is deemed to be distributed 
to the individual to whose EFA account the amount is transferred. This ensures — 
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Definitions [s.. 148.1]: “amount” — 248(1); “Canada” — 255; “cemetery care 
trust” — 148.1(1), 248(1); “cemetery, services”, “custodian” — 148.1(1); “eligible fu- 


’ 


neral arrangement” — 148.1(1), 248(1); “funeral or cemetery services’, “funeral ser- 
vices” — 148.1(1); “individual”, “property” —248(1); “province” = Interpretation 
Act 35(1); “qualifying person” — 148.1(1); “recipient”, “recipient arrangement” — 
148.1(4); “relevant contribution” — 148:1(1); “resident in Canada” — 250; “taxation 
year’ — 249; “taxpayer” — 248(1); “transferor” — 148.1(4); . “trust” — 104(1), 
248(1), (3). 


DiviSION H — EXEMPTIONS 


Miscellaneous Exemptions 


149. (1) Miscellaneous exemptions — No tax is payable under 
this Part on the taxable income of a person for a period when that 
| person was 


(a) employees of a country other than Canada — an of- 
ficer or servant of the government of a country other than Can- 
ada whose duties. require that person to reside in Canada 


(i) if, immediately before assuming those duties, the person 
resided outside Canada, 


(ii) if that country grants a similar privilege to an officer or 
servant of Canada of the same class, 


(iii) if the person was not, at any time in the period, engaged 
in a business or performing the duties of an office or employ- 
ment in Canada other than the person’s position with that 
government, and 


(iv) if the’ person was not during the period a Canadian 
citizen; 
Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules; 149(1)(b) — Family members and servants; Canada-U.S, Tax Treaty:Art. 
XIX — Government service; Canada-U.S. Tax Treaty:Art. XXVIII — Diplomatic 
agents and consular officers; Canada-U.K. Tax Treaty: Art. 25 — Diplomatic and con- 
sular officials. 


(b) members of the family and servants of employees 

of a country other than Canada — a member of the family 

of a person described in paragraph (a) who resides with that per- 
‘son, or a servant employed by a person described in that 
paragraph, 

(i) if the country of which the person described in paragraph 
(a) is an officer or servant grants a similar privilege to mem- 
bers of the family residing with and servants employed by.an 
officer or servant of Canada of the same class, 


(ii) in the case of a member of the family, if that member was 
not at any time lawfully admitted to Canada for permanent 
residence, or at any time in the period engaged in a business 
or performing the duties of an office or employment in 
Canada, 


(iii) in the case of a servant, if, immediately before assuming 
his or her duties as a servant of a person described in para- 
graph (a), the servant resided outside Canada and, since first 
assuming those duties in Canada, has not at any time en- 
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gaged in a business in Canada or been employed in Canada 
other than by a person described in that paragraph, and 


(iv) if the member of the family or servant was not during the 
period a Canadian citizen; 


Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules, ‘ 


(c) municipal authorities [and First Nation bands] — a 
municipality in Canada, or a municipal or public body perform- 
ing a function of government in Canada; 


Related Provisions: 94(1)“exempt person’(b) — Exemption from non-resident trust 
rules; 149(1)(d)-(d.6) — Municipal or provincial corporations; 149.1(1)‘‘qualified do- 
nee”’(a)(ii) — Municipality qualifies for charitable donations if registered with CRA; 
Reg. 205.1(2)(d) — No requirement to file T2 electronically. 


(d) corporations owned by the Crown — a corporation, 
commission or association all of the shares (except directors’ 
qualifying shares) or of the capital of which was owned by one 
or more persons each of which is Her Majesty in right of Canada 
or Her Majesty in right of a province; 


Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable; 
94(1)“exempt person’(b) — Exemption from non-resident trust rules; 149(1.1) — No 
exemption where other person has a right to acquire shares; 149(1.3) — No exemption 
if 10% ownership or de facto control by non-government; 227(14) — Exemption from 
tax under other Parts; 227(16) — Corporation deemed not private corporation for Part 
IV tax; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Reg. 1216 — Ex- 
emption from Part XII tax. 


History: Para. 149(1)(d) amended by 2001, c. 17, subsec. 145(1), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The para. formerly read: 


(d) a corporation, commission or association all of the shares (except directors’ 
qualifying shares) or of the capital of which was owned by Her Majesty in right 
of Canada or a province; 


Para. 149(1)(d) amended by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. Para. 149(1)(d) formerly read: 


(d) a corporation, commission or association not less than 90% of the shares or 
capital of which was owned by Her Majesty in right of Canada or a province or 
by a Canadian municipality, or a wholly-owned corporation subsidiary to such a 
corporation, commission or association, but this paragraph does not apply 


(i) to such a corporation, commission or association if a person other than 
Her Majesty in right of Canada or a province or a Canadian municipality 
had, during the period, a right under a contract, in equity or otherwise either 
immediately or in the future and either absolutely or contingently, to, or to 
acquire, shares or capital of that corporation, commission or association, and 


(ii) to such a wholly-owned subsidiary corporation if a person other than Her 
Majesty in right of Canada or a province or a Canadian municipality had, 
during the period, a right under a contract, in equity or otherwise either im- 
mediately or in the future and either absolutely or contingently, to, or to 
acquire, shares or capital of that wholly-owned subsidiary corporation or of 
the corporation, commission or association of which it is a wholly-owned 
subsidiary corporation; 

Selected Cases [para. 149(1)(d)]: Nova Scotia Power Inc. v. R., [2006] 5 C.T.C. 

266 (SCC) (Crown agency can be established by exercise of control or by statute); 


Entreprises Chelsea Ltée v. MNR, [1970] C.T.C. 598 (Exch.) (Wholly owned subsidi- 
ary of municipality allowed exemption from tax on sale profit). 


Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


(d.1) corporations 90% owned by the Crown — a corpo- 
ration, commission or association not less than 90% of the 
shares (except directors’ qualifying shares) or of the capital of 
which was owned by one or more persons each of which is Her 
Majesty in right of Canada or Her Majesty in right of a province; 


Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable; 
94(1)“exempt person”(b) — Exemption from non-resident trust rules; 149(1.1) — No 
exemption where other person has a right to acquire shares; 149(1.3) — No exemption 
if 10% ownership or de facto control by non-government; 227(14) — Exemption from 
tax under other Parts; 227(16) — Corporation deemed not private corporation for Part 
IV tax; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Reg. 1216 — Ex- 
emption from Part XII tax. 


History: Para. 149(1)(d.1) amended by 2001, c. 17, subsec. 145(1), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The para. formerly read: 


(d.1) a corporation, commission or association not less than 90% of the shares 
(except directors’ qualifying shares) or of the capital of which was owned by Her 
Majesty in right of Canada or a province; 


Income Tax Act, Part I 


Para. 149(1)(d.1) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 


(d.2) wholly-owned [by Crown corporation] corpora- 
tions — a corporation all of the shares (except directors’ quali- 
fying shares) or of the capital of which was owned by one or 
more persons each of which is a corporation, commission or as- 
sociation to which this paragraph or paragraph (d) applies for the 
period; 
Related Provisions: 27(2) — Prescribed federal Crown corporations are taxable; 
94(1)“exempt person”(b) — Exemption from non-resident trust rules; 149(1.1) — No 
exemption where other person has a right to acquire shares; 149(1.11) — Election for 
corporation that was taxable before 1999 to remain taxable; 149(1.3) — No exemption 
if 10% ownership or de facto control by non-government; 227(14) — Exemption from 
tax under other Parts; 227(16) — Corporation deemed not private corporation for Part 
IV tax; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Reg. 1216 — Ex- 
emption from Part XII tax. 
History: Para. 149(1)(d.2) amended by 2001, c. 17, subsec, 145(1), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The para. formerly read: 
(d.2) a corporation all of the shares (except directors’ qualifying shares) or of the 
capital of which was owned by a corporation, commission or association to 
which this paragraph or paragraph (d) applies for the period; 
Para. 149(1)(d.2) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 


(d.3) 90% [Crown] owned corporations — a corporation, 
commission or association not less than 90% of the shares (ex- 
cept directors’ qualifying shares) or of the capital of which was 
owned by 


(1) one or more persons each of which is Her Majesty in right 
of Canada or a province or a person to which paragraph (d) 
or (d.2) applies for the period, or 


(ii) One or more municipalities in Canada in combination 
with one or more persons each of which is Her Majesty in 
- right of Canada or a province or a person to which paragraph 

(d) or (d.2) applies for the period; 
Related Provisions: 27(2) —Prescribed federal Crown corporations are taxable; 
94(1)“exempt person”(b) — Exemption from non-resident trust rules; 149(1.1) — No 
exemption where other person has a right to acquire shares; 149(1.1 1) — Election for 
corporation that was taxable before 1999 to remain taxable; 149(1.3) — No exemption 
if 10% ownership or de facto control by non-government; 227(14) — Exemption from 
tax under other Parts; 227(16) — Corporation deemed not private corporation for Part 
IV tax; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Reg. 1216 — Ex- 
emption from Part XII tax. 
History: Subpara. 149(1)(d.3)(i) amended by 2001, c. 17, subsec. 145(2) to add the 
words “one or more persons each of which is”, applicable to taxation years and fiscal 
periods that begin after 1998. 


Para. 149(1)(d.3) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 


(d.4) combined [Crown] ownership — a corporation all of 
the shares (except directors’ qualifying shares) or of the capital 
of which was owned by one or more persons each of which is a 
corporation, commission or association to which this paragraph 
or any of paragraphs (d) to (d.3) applies for the period; 
Related Provisions: 27(2) — Prescribed federal Crown corporations are. taxable; 
94(1)“exempt person”(b) — Exemption from non-resident trust rules; 149(1.1) — No 
exemption where other person has a right to acquire shares; 149(1.11) — Election for 
corporation that was taxable before 1999 to remain taxable; 149(1.3) — No exemption 
if 10% ownership or de facto control by non-government; 227(14) — Exemption from 
tax under other Parts; 227(16) — Corporation deemed not private corporation for Part 
IV tax; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Reg. 1216 — Ex- 
emption from Part XII tax. 


History: Para. 149(1)(d.4) amended by 2001, c. 17, subsec. 145(3) to add the words 
“one or more persons each of which is”, applicable to taxation years and fiscal periods 
that begin after 1998. 


Para. 149(1)(d.4) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 


(d.5) municipal [owned] corporations — subject to subsec- 
tions (1.2) and (1.3), a corporation, commission or association 
not less than 90% of the capital of which was owned by one or 
more municipalities in Canada, if the income for the period of 
the corporation, commission or association from activities car- 
ried on outside the geographical boundaries of the municipalities 
does not exceed 10% of its income for the period;. 
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: , ge graph a ae ee af ie €. 
yf its income fo the period; 


order. From a tax policy perspective, | 
the basis of the 


i ist 90% of the 


purposes. r ce without vee slative Cae 
bands woul no oe be exempt from Part I tax under er paragraph 1 a300v 5). 


( : po 101 
un cach 149(1)(4.5) 


corporations, commissions: and associations wned by. a ek or _ ne 
uring that the - 
nues to be exempt _ 
from Part I tax insofar as Indian bands are public bodies performing a function Or 
gov mment in Canada. The current ‘geographi “restriction found in paragraph A 


taxable i income of Sooraton. once by Indi 


149(1)(d.5) will also apply to: corporations, -commissio d associations owned by 
a municipal or Las body coher: a function of government. Therefore, the ex- 


may ‘deduct amounts from taxable yaeee that Conti. a ts taauble or eco 


gift to, inter alia, a municipality. I am also prepared to recommend expanding the a 


scope of these provisions to also allow deductions for charitable or ecological gifts: to 
a municipal « or public body performing a function of government in Canada. It is my _ 


‘is a municipal or — 


ill only be weet to Indian Act band corpora: 


Related Provisions: 94(1)“exempt person’(b) — Exemption from non-resident trust 
rules; 149(1.1) — No exemption where other person has a right to acquire shares; 
149(1.2) — Meaning of “‘outside the geographical boundaries”; 149(1.3) — No exemp- 
tion if 10% ownership or de facto control by non-government; 149(11) — Geographi- 
cal boundaries of body performing function of government; 227(14) — Exemption 
from tax under other Parts; 227(16) — Corporation deemed not private corporation for 
Part IV tax; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Reg. 1216 — 
Exemption from Part XII tax. 


History: Para. 149(1)(d.5) added by 1998, c. 19, applicable to taxation years and fiscal 
periods that begin after 1998. 


(d.6) subsidiaries of municipal corporations — subject to 
subsections (1.2) and (1.3), a particular corporation all of the 
shares (except directors’ qualifying shares) or of the capital of 
which was owned by one or more persons each of which is a 
corporation, commission or association to which paragraph (d.5) 
or this paragraph applies for the period if the income for the pe- 
riod of the particular corporation from activities carried on 
outside 


(i) if paragraph (d.5) applies to the other corporation, com- 
mission or association, the geographical boundaries of the 
municipalities referred to in that paragraph in its application 
to that other corporation, commission or association, or 


(ii) if this paragraph applies to the other corporation, com- 
mission or association, the geographical boundaries of the 
municipalities referred to in subparagraph (i) in its applica- 
tion to that other corporation, commission or association, 


Proposed Amendment — 149(1)(d. 6)(i), (ii) 
if ara raph (d. ee to the other corporation, com- 


the ares cae directors” “qaityine shar or of the capital 
\ eC ntities oo to in se : 


paragraph as “qualifyi S 7 

period, a corporation, commission ‘or association ie SES par- 

-_ agraph (d.5) applies, a corporation to which this paragraph ap- 

_ plies, a municipality in Canada, or a municipal or public body 
performing a function of government in Canada, if no more 
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applies to a qualifying owner 


_ ographical boundaries of the municip: ity, or municipal | 
_ public body, referred to in that paragraph in its applicatio: 
to each such qualifying owner, and 
(iii) if this paragraph applies to a qualifying owner, the ge 
graphical boundaries of the municipality, or municipal o 


_ public body, referred to in subparagraph (i) or paragraph — 
(d.5), as the case may be, in their respective applications to 


~ each such qualifying owner; - 
Application: The October 31, 2011 draft legislation, subsec, 44(1), 


after April 2004. 


Technical Notes: Paragraphs 149(1)(c) to (d.6) exempt from tax under Part I of the 


Act the taxable income of any corporation, commission or association the shares or 
the capital of which are owned 100% (or in’ some cases 90%) by the federal or pro-. 


vincial Crown, by municipalities and public bodies performing a function of govern- _ 


ment in Canada, or by Crown corporations, municipal corporations or certain other 
corporations jointly or indirectly held by the Crown or municipalities in Canada. 


Currently, a corporation that is jointly held by a municipality directly and a munici- 
pal corporation (i.e., by a municipality indirectly through a municipal holding corpo- 
ration) with neither shareholder holding an interest of at least 90% is not captured by 
the exemptions from Part I tax under paragraphs 149(1)(c) to (4.6). 
Paragraph 149(1)(d.6) is amended such that a particular corporation will be exempt 
from tax under Part I of the Act if all of the shares (except directors’ qualifying 
shares) or of the capital of the particular corporation are owned by one or more enti- 
ties each of which is a corporation, commission or association to which paragraph 
(d.5) applies, a corporation to which paragraph (d.6) applies, a municipality in Can- 
ada, or a municipal or public body performing a function of government in Canada 
(collectively referred to as “qualifying owners”) provided the remaining existing con- 
ditions of that paragraph are satisfied. The particular corporation will qualify for ex- 
empt status under that paragraph only if no more than 10% of its income is from 
activities carried on outside the geographic boundaries of its qualifying owners. 


Letter from Dept. of Finance, May 5, 2004: 
Dear [xxx]: 


Tam responding to your letter to me of March 17, 2004 and discussions with Stepha- 
nie Smith concerning the tax-exempt status of an amal gamated corporation (“[xxx]’”). 
Once amalgamated, [xxx] will be approximately 59% owned by Municipality A and 
41% owned by Municipality B. However, while Municipality A will directly own 
59% of [xxx] Municipality B will indirectly own 41% of [xxx] due to the interposi- 
tion of a [xxx] which is wholly owned by Municipality B. 


In general, paragraphs 149(1)(c) through (d.6) of the Act exempt from tax under Part 
I of the Act municipalities in Canada, Crown corporations and municipal corpora- 
tions, as well as certain other corporations jointly or indirectly owned by the Crown 
or municipalities in Canada. With respect to corporations owned by municipalities, 
the following combinations are provided for in the Act: 


* paragraph 149(1)(d.3) — a corporation not less than 90% of the shares of which 
are owned by one or more municipalities in Canada in combination with one or 
more persons each of which is Canada, a province, a corporation all of the shares 
of which are owned by Canada or a province, or a wholly-owned subsidiary of 
such a corporation; ee 


paragraph 149(1)(d.5) — subject to an income and control test, a corporation not 


less than 90% of the capital of which is owned by one or more municipalities in ~ 


Canada; 


* paragraph 149(1)(d.6) — subject to an income and control test, a corporation all 
of the shares of which are owned by one or more persons each of which is a 
corporation to which paragraph 149(1)(d.5) or (d.6) itself applies. 


[xxx] will not satisfy the requirements of any of the above-noted provisions. 


You have asked us to recommend an amendment to the Act such that a corporation 
all of the shares of which are held by a combination of municipalities and corpora- 
tions described in paragraph 149(1)(d.5) of the Act, will also qualify as a tax exempt 
corporation, oan oe 

We consider the requested amendment to be consistent with the underlying policy 
objective of the provision; consequently, we are prepared to recommend that the In- 
come Tax Act be amended to provide that a corporation will be exempt from tax 
under Part I of the Act provided that all of the shares of the corporation are owned by 
one or more municipalities in Canada in combination with one or more persons each 
of which is a corporation to which paragraph 149(1)(d.5) or 149(1)(d.6) applies for 
the period. Furthermore, our recommendation would be that the amendment be effec- 
tive after April 30, 2004. Pee - ae 


: | ), will amend 
para. 149(1)(d.6) to read as above, applicable in respect of taxation years that end _ 


Income Tax Act, Part I 


Related Provisions: 94( 1)“exempt person’’(b) — Exemption from non-resident trust 
rules; 149(1.1) — No exemption where other person has a right to acquire shares; 
149(1.2) — Meaning of “outside the geographical boundaries”; 149(1.3) — No exemp- 
tion if 10% ownership or de facto control by non-government; 149(11) — Geographi- 
cal boundaries of body performing function of government; 227(14) — Exemption 
from tax under other Parts; 227(16) — Corporation deemed not private corporation for 
Part IV tax; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Reg. 1216 — 
Exemption from Part XII tax. 


History: The opening words of para. 149(1)(d.6) amended by 2001, c. 17, subsec. 
145(4), applicable to taxation years and fiscal periods that begin after 1998. The open- 
ing words formerly read: 


(d.6) subject to subsections (1.2) and (1.3), a particular corporation all the shares 
(except directors’ qualifying shares) or of the capital of which was owned by 
another corporation, commission or association to which paragraph (d.5) or this 
paragraph applies for the period if the income for the period of the particular 
corporation from activities carried on outside 


Para. 149(1)(d.6) added by 1998, c. 19, applicable to taxation years and fiscal periods 
that begin after 1998. 


(e) certain organizations — an agricultural organization, a 

board of trade or a chamber of commerce, no part of the income 

of which was payable to, or was otherwise available for the per- 

sonal benefit of, any proprietor, member or shareholder thereof; 
Related Provisions: 94(1)“exempt person’”(b) — Exemption from non-resident trust 
tules; 149(2) — Income not to include taxable capital gains; 149(12) — Information 
returns; 227(14) — Exemption from tax under other Parts; Reg. 205.1(2)(d) — No re- 
quirement to file T2 electronically. 


Registered Charities Newsletters: 19 (what is the difference between a registered 
charity and a non-profit organization?). 
(f) registered charities — a registered charity; 

Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules; 149.1 — Charities; 227(14) — Exemption from tax under Parts IV, IV.1, VI, 
VI.1; 248(1)“registered charity” — Registration provisions; Reg. 205.1(2)(d) — No re- 
quirement to file T2 electronically; Canada-U.S. Tax Treaty:Art. XXI:1 — Religious, 
literary, scientific, educational or charitable organization — exemption from tax. 
Selected Cases [para. 149(1)(f)]: Vancouver Society of Immigrant & Visible 
Minority Women v. MNR, [1999] 2 C.T.C. 1 (SCC); aff’g [1996] 2 C.T.C. 88 (FCA) 
(Valid charitable organization must be constituted exclusively for charitable purposes); 


Hutterian Brethren et al. v. R., [1980] C.T.C. 1 (FCA) (Charitable organization exemp- 
tion not applicable to taxpayer conducting business). 


(g) registered Canadian amateur athletic association — 
a registered Canadian amateur athletic association; 


History: Para. 149(1)(g) added by 2011, c. 24, s. 50(1), in force on January 1, 2012. 
(h) [Repealed under former Act] 


(h.1) Association of Universities and Colleges of Can- 
ada — the Association of Universities and Colleges of Canada, 
incorporated by the Act to incorporate Association of Universi- 
ties and Colleges of Canada, chapter 75 of the Statutes of Can- 
ada, 1964-65; 


Related Provisions: 227(14) — Exemption from tax under Parts IV, IV.1, VI, VI.1. 


(i) certain housing corporations — a corporation that was 

constituted exclusively for the purpose of providing low-cost 

housing accommodation for the aged, no part of the income of 

which was payable to, or was otherwise available for the per- 

sonal benefit of, any proprietor, member or shareholder thereof; 
Related Provisions: 94(1)“exempt person’”(b) — Exemption from non-resident trust 
rules; 149(2) — Income not to include taxable capital gains; 149.1(1)‘‘qualified do- 
nee’’(a)(i) — Donation to housing corporation can qualify as charitable donation; 
227(14) — Exemption from tax under Parts IV, IV.1, VI, VI.1; Reg. 205.1(2)(d) — No 
requirement to file T2 electronically. 


G) non-profit corporations for scientific research and 
experimental development — a corporation that was consti- 
tuted exclusively for the purpose of carrying on or promoting 
scientific research and experimental development, no part of 
whose income was payable to, or was otherwise available for the 
personal benefit of, any proprietor, member or shareholder 
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thereof, that has not acquired control of any other corporation 
and that, during the period, 


(i) did not carry on any business, and 
(ii) expended amounts in Canada each of which is 


(A) an expenditure on scientific research and experimen- 
tal development (within the meaning that would be as- 
signed by’ paragraph 37(8)(a) if subsection 37(8) were 
read without reference to paragraph 37(8)(d)) directly un- 
dertaken, by or on behalf of the corporation, or 


(B) a payment to an association, university, college or re- 
search institute or other similar institution, described in 
clause 37(1)(a)(ii)(A) or (B) to be used for scientific re- 
search and experimental development, and 


the total of Which is not less than 90% of the amount, if any, 
by which the corporation’s gross revenue for the period ex- 
‘ceeds the total of all amounts paid in the period by the corpo- 
ration because of subsection (7.1); 
Related Provisions: 37(1)(a)(ii)(C), 37(1)(a)Gii) — Deduction for R&D payments 
to corporation described in’ 149(1)G); 94(1)“exempt person’’(b) — Exemption from 
non-resident ' trust rules; 149(2)— Income not to include taxable capital gains; 
149(7) — Prescribed form to be filed; 149(8), (9) — Interpretation rules; 149(9) — 
Rules; 227(14) — Exemption from tax under other Parts; 256(6)—(9) — Whether con- 
trol acquired; Reg. 205.1(2)(d) —No requirement to file T2 electronically. 
History: Cl. 149(1)(j)(ii)(A) and the closing words of subpara. 149(1)(j)Gi) amended 
by 1996, c 21, subsecs. 37(2), (3); cl. G)(ii)(A) applicable to taxation years that end 
after November 1991, closing words applicable to taxation years that begin after June 
1995. Cl. 149(1)G)(ii)(A) and the closing words of subpara. 149(1)(G)Gi) formerly read: 
(A) an expenditure on scientific research and experimental development (within 
the meaning that would be assigned by subsection 37(7) if that subsection were 
read without reference to paragraph 37(8)(d)) directly undertaken by or on behalf 
of the corporation, or 


the total of which is not less than 90% of the corporation’s: income for the 
period; 
Regulations: 2900(1) (definition of SR&ED, except where work performed pursuant 
to agreement in writing entered into before Feb. 28, 1995). 
Interpretation Bulletins: IT-151RS5: Scientific research and experimental develop- 
ment expenditures. 


Information Circulars: 86-4R3: Scientific research and experimental. development. 
Application Policies: SR&ED 96-10: Third party payments — approval process. 


(k) labour organizations — a labour organization or society 
or a benevolent or fraternal benefit society or order; 
Related Provisions: 94(1)‘exempt person’’(b) — Exemption from non-resident trust 
rules. 
Selected Cases [para. 149(1)(k)]: Actra Fraternal Benefit Society v. R., [1997] 3 
C.T.C. 61 (FCA); rev’ g [1995] 2 C.T.C. 2671 (TCC) (Allocation of assets to a particu- 
lar fund was rebuttable presumption only); O’Brien v. R., [1985] 1 C.T.C. 285, (FCTD) 
(Distributed profits not taxable in hands of union members, when placed in union’s 
strike funds and newspaper operated by unions). ; 


Interpretation Bulletins: IT-389R: Vacation pay trusts established under collective 
agreements. 


(1) non-profit organizations — a club, society or association 
that, in the opinion of the Minister, was not a charity within the 
meaning assigned by subsection 149.1(1) and that was organized 
and operated exclusively for social welfare, civic improvement, 
pleasure or recreation or for any other purpose except profit, no 
part of the income of which was payable to, or was otherwise 
available for the personal benefit of, any proprietor, member or 
shareholder thereof unless the proprietor, member or shareholder 
was’a club, society or association the primary purpose and func- 
tion of which was the promotion of amateur athletics in Canada; 
Related Provisions: 94(1)‘‘exempt person’’(b) — Exemption from; non-resident trust 
rules; 149(2) — Income not to include taxable capital gains; 149(3)— Application. of 
subsec. (1); 149(5) — Exception re inyestment income of certain clubs; 149(12) — In- 
formation returns; 227(14) — Exemption from tax under other Parts; 248(1) — “per- 
son”; 248(1)— “registered Canadian amateur athletic association”; Reg. 
205.1(2)(d) —No requirement to file T2 electronically; Reg. 4900(1)(r) — Debt of 
non-profit corporation as qualified investment for RRSP, etc. 


Selected Cases [para. 149(1)(I)]: BBM Canada v. MNR, [2009] 1 C.T.C. 2117 
(TCC) (No statutory requirement that objects and activities produce public, as opposed 
to private, good); A.Y.S.A. Amateur Youth Soccer Assn. v. Canada (CRA), [2008], 1 


Exemptions S. 149(1)(0.2)@ 


C.T.C. 32 (SCE); aff’ g [2006], 3: C.T.C: 294 (FCA) (Provision is not a complete code 
and charities analysis may be appropriate in some circumstances); Elm Ridge Country 
Club Inc. v. MNR, [1999] 3 C.T.C. 163 (FCA); leave to appeal to SCC refused (1999), 
246 N.R. 200 (note) (Interest income is income from ‘property ‘of non-profit 
organization); LIUNA Local 527 Members’ Training Trust, Fund v. Canada, [1992] 2 
C.T.C. 2410 (TCC) (Trust fund exempted from tax on interest earned from surplus 
funds); Gull Bay Development Corp. v. R., [1984] C.T.C. 159 (FCTD) (Profits from 
logging operations exempt from tax when funds used for social and charitable activities 
on reserye). 


Interpretation Bulletins; IT-83R3: Non-profit organizations — Taxation of income 


from property; IT-304R2: Condominiums} IT-409: Winding-up of a non-profit organi- 
zation. (archived); IT-496R: Non-profit organizations. 


|.T. Technical News: 4 (condominium corporations). 
Advance Tax Rulings: ATR-29: Amalgamation of social clubs. 


Registered Charities Newsletters: 19 (what is the difference between a registered 
charity and:a non-profit organization?); Charities Connection 3 (service'clubs and fra- 
ternal societies). 


(m) mutual insurance corporations — ‘a mutual’ insurance 

corporation that: received its premiums wholly from the insur- 

ance of churches, schools or other. charitable organizations; 
Related Provisions: 94(1)exempt person’’(b) — Exemption from non-resident trust 


rules; 227(14) — Exemption from tax under other Parts; Reg. 205.1(2)(d) — No re- 
quirement to file T2 electronically. 


(n) housing companies — a limited-dividend housing com- 
pany (within the meaning of that expression as defined in sec- 
tion 2.of the National Housing Act), all. or substantially all of the 
business of which is the construction, holding or management of 
low-rental housing projects; ' 
Related Provisions: 94(1)“exempt person’’(b) — Exemption from non-resident trust 
rules; 149.1(1) — Definitions — “non-qualified investment’’(d); 227(14) — Exemption 
from tax under other Parts; Reg. 205.1(2)(d)——No. requirement to file T2 
electronically. 
Limited-dividend housing company: National Housing Act, R.S.C. 1985, c. N- 
11, s. 2 provides: : 
“limited-dividend housing company” means a company incorporated to con- 
struct, hold and manage a low-rental housing project, the dividends payable by 
which are limited by the terms of its charter or instrument of incorporation to 
five per cent per annum or less; 


(o) pension trusts — a trust governed by a registered pension 
plan; : 
Related Provisions: 94(1)“exempt foreign trust’(g) — Foreign pension trust ex- 
cluded from non-resident trust rules; 94(1)“exempt person”’(b) — Exemption from non- 


resident trust rules; 210.1(c) — Pension trust not subject to Part XII.2 tax; Canada-U.S. 
Tax Treaty:Art. XXI:2 — Exemption from tax. 


(0.1) pension corporations — a corporation 
(i) incorporated and operated throughout the period either 


(A) solely for the administration of a registered pension 
plan, or 


(B) for the administration of a registered pension plan and 
for no other purpose other than acting as trustee of, or ad- 
ministering, a trust governed by a retirement compensa- 
tion arrangement, where’ the terms of ‘the arrangement 
provide for benefits only in respect of individuals who are 
provided with benefits under the registered pension plan, 
and migal Y 


(ii) accepted by the Minister as a funding medium for the 
purpose of the registration of the pension plan; 
Related Provisions: 94(1)“exempt person”(b), (c) — Exemption from non-resident 
trust rules; 149(1)(q.1) —No.tax on RCA trust; 227(14) — Exemption from tax under 


other Parts; Reg. 205.1(2)(d) — No requirement to file T2 electronically; Canada-U.S. 
Tax Treaty:Art. XXI:2 — Exemption from tax. 


History: Para. 149(1)(0.1) amended by 1998, c.'19, subsec. 178(2), applicable to 1994 
et seq. Para. 149(1)(0.1) formerly read: , 


(0.1) a.corporation incorporated, and: operated throughout \the ‘period solely for 
the administration of a registered pension plan and accepted by, the Minister as a 
funding medium for the purposes of the registration of a pension plan; 


(0.2) idem — a corporation 


Gi) incorporated before November 17, 1978 solely in connec- 
tion with, or for the administration of,:a registered pension 
plan, 
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(ii) that has at all times since the later of November 16, 1978 
and the date on which it was incorporated 


(A) limited its activities to 
(I) acquiring, holding, maintaining, improving, leasing 
or managing capital property that is real property or an 


Income Tax Act, Part I 


(C) borrowed money solely for the purpose of earning in- 
come from Canadian resource properties, or 


(iii) that made no investments other than investments that a 
pension fund or plan was permitted to make under the Pen- 
sion Benefits Standards Act, 1985 or a similar law of a prov- 


interest in real property owned by the corporation, an- ince, and 
other corporation described by this subparagraph and (A) the assets of which were at least 98% cash and 
subparagraph (iv) or a registered pension plan, and investments, 


(II) investing its funds in a partnership that limits its 
activities to acquiring, holding, maintaining, improv- 
ing, leasing or managing capital property that is real 
property or an interest in real property owned by the 
partnership, 


(B) made no investments other than in real property or an 
interest therein or investments that a pension plan is per- 
mitted to make under the Pension Benefits Standards Act, 
1985 or a similar law of a province, and 


(C) borrowed money solely for the purpose of earning in- 
come from real property or an interest therein, 


_ Proposed Amendment — 149(1 )(0.2)(ii)(A)-(C) 


(A) limited its activities to. 
(I) acquiring, holding, maintaining, improving, leas- 
_ ing or managing capital property that is real property 
or an interest in real property — or immovables or a 
real right in immovables — owned by the corpora- 
_ tion, another corporation described by this subpara- 
graph and subparagraph (iv) or a registered pension 
plan, and ye 5 | 
(II) investing its funds in a partnership that limits its 


activities to acquiring, holding, maintaining, improy- : 


ing, leasing or managing capital property that is real _ 
property or an interest in real property — or immov- 
ables or a real right in immovables — owned by the 
partnership, 


(B) made no investments other than in real property or 
an interest in real property — or immovables or a real 
right in immovables — or investments that a pension 
plan is permitted to make under the Pension Benefits — 
Standards Act, 1985 or a similar law of a province, and 


(C) borrowed money solely for the purpose of earning 
income from real property or an interest in real property 
or from immovables or a real right in immovables, 


(B) that had not issued debt obligations or accepted de- 
posits, and / 


(C) that had derived at least 98% of its income for the 
period that is a taxation year of the corporation from, or 
from the disposition of, investments 


if, at all times since the later of November 16, 1978 and the date 
on which it was incorporated, 


(iy) all of the shares, and rights to acquire shares, of the capi- 
tal stock of the corporation are owned by 


(A) one or more registered pension plans, 


(B) one or more trusts all the beneficiaries of which are 
registered pension plans, 


(C) one or more related segregated fund trusts (within the 
meaning assigned by paragraph 138.1(1)(a)) all the bene- 
ficiaries of which are registered pension plans, or 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 225, will D) one or more prescribed persons. or 

amend cls. 149(1)(0.2)Gi)(A) to (C) to read as above, to come into force on Royal ¢ ) : P ‘ d P : , : 

Assent. (v) in the case of a corporation without share capital, all the 
Technical Notes (July 2010): See under 12(4). property of the corporation has been held exclusively for the 


(11.1) that throughout the period 
(A) limited its activities to 


(1) acquiring Canadian resource properties by purchase 
or by incurring Canadian exploration expense or Ca- 
nadian development expense, or 


(II) holding, exploring, developing, maintaining, im- 
proving, managing, operating or disposing of its Cana- 
dian resource properties, 

(B) made no investments other than in 
(I) Canadian resource properties, 


(II) property to be used in connection with Canadian 
resource properties described in clause (A), 


(III) loans secured by Canadian resource properties for 
the purpose of carrying out any activity described in 
clause (A) with respect to Canadian resource proper- 
ties, or 


(IV) investments that a pension fund or plan is permit- 
ted to make under the Pension Benefits Standards Act, 
1985 or a similar law of a province, and 


benefit of one or more registered pension plans, 


and for the purposes of subparagraph (iv), where a corporation 
has been formed as a result of the merger of two or more other 
corporations, it shall be deemed to be the same corporation as, 
and a continuation of, each such other corporation and the shares 
of the merged corporations shall be deemed to have been al- 
tered, in form only, by virtue of the merger and to have contin- 
ued in existence in the form of shares of the corporation formed 
as a result of the merger; 
Related Provisions: 94(1)“exempt person’(b), (c) — Exemption from non-resident 
trust rules, 227(14) — Exemption from tax under other Parts; 248(4) — Interest in real 
property; 248(4.1) — Meaning of “real right in an immovable”; 253.1 — Limited part- 
ner not considered to carry on business of partnership; 259(5)“qualified corpora- 
tion” — proportional holdings in trust property; Reg. 205.1(2)(d) — No requirement to 
file T2 electronically. 
History: Cl. 149(1)(0.2)(ii)(A) amended by 2001, c. 17, subsec. 145(5), applicable to 
taxation years that end after 2000. The clause formerly read: 
(A) limited its activities to acquiring, holding, maintaining, improving, leasing or 
managing capital property that is real property or an interest therein owned by 
the corporation, another corporation described by this subparagraph and subpara- 
graph (iv) or a registered pension plan, 


Regulations: 4802 (prescribed persons). 
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|.T. Technical News: 1 (permissible activities of pension fund realty corporations); 
38 (pension fund corporations). 


(0.3) prescribed small business investment corpora- 

- tions — a corporation that is prescribed to be a small business 
investment corporation; 

Related Provisions: 94(1)exempt person”(b) — Exemption from non-resident trust 


rules; 227(14) — Exemption from tax under other Parts; Reg. 205.1(2)(d) — No re- 
quirement to file T2 electronically. : 


Regulations: 5101. 


(0.4) master trusts — a trust that is prescribed to be a master 

trust and that elects to be such a trust under this paragraph in its 

return of income for its first taxation year ending in the period; 
Related Provisions: 94(1)“exempt person” (b) — Exemption from non-resident trust 
rules; 127.55(f)(iii) — Trust not subject to minimum tax; 210.1(c) — Exemption from 
Part XII.2 tax; 248(1)“disposition”(f)(vi) — Rollover from one trust to another; 
253.1 — Limited partner not considered to carry on business of partnership; 259(1) — 
Election for proportional holdings in trust property; 259(3) — Qualified trusts. 


Regulations: 4802(1.1) (master trust). 


(p) trusts under profit sharing plan — a trust under an em- 
ployees profit sharing plan to the extent provided by section 
144; 

Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 


rules; 144(2) — No tax while trust governed by plan; 210.1(c) — Trust not subject to 
Part XII.2 tax. 


(q) trusts under a_ registered supplementary 
unemployment benefit plan — a trust under a registered 
supplementary unemployment benefit plan to the extent pro- 
vided by section 145; 

Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 


rules; 145(2) — No tax while trust governed by plan; 210.1(c) — Trust not subject to 
Part XII.2 tax. 


(q.1) RCA trusts —an RCA trust (within the meaning as- 
signed by subsection 207.5(1)); 
Related Provisions: 94(1)“exempt person’’(b) — Exemption from non-resident trust 


rules; 149(1)(0.1)(i)(B) — No tax on corporation administering RCA trust; 207.7(1) — 
Part XI.3 tax on RCA trust; 210.1(c) — RCA trust not subject to Part XII.2 tax. 


(r) trusts under registered retirement savings plan — a 

trust under a registered retirement savings plan to the extent pro- 

vided by section 146; 
Related Provisions: 94(1)“exempt person’(b) — Exemption from non-resident trust 
tules; 138.1(7) — Segregated fund rules do not apply to RRSP; 146(4) — No tax while 
trust governed by plan; 146(10) — Tax on beneficiary when RRSP acquires non-quali- 
fied investment; 146(10.1)—Tax on income from non-qualified investments; 
207.04 — Tax on annuitant if RRSP acquires non-qualified or prohibited investment; 
207.05 — Tax on advantage received from RRSP; 210.1(c) —RRSP not subject to 
Part XII.2 tax; 259(5)“specified taxpayer” — Look-through rule available to RRSP. 


Interpretation Bulletins: IT-415R2: Deregistration of RRSPs (archived). 
Information Circulars: 72-22R9: Registered retirement savings plans. 
(s) trusts under deferred profit sharing plan — a trust 


under a deferred profit sharing plan to the extent provided by 
section 147; 
Related Provisions: 94(1)exempt person’(b) — Exemption from non-resident trust 
tules; 147(7) — No tax while trust governed by plan; 198 — Tax on acquisition of 
non-qualified investment or use of assets as security; 207.1(2) — Tax on holding non- 
qualified investment; 210.1(c) — DPSP not subject to Part XII.2 tax; 259(5) “specified 
taxpayer” — Look-through rule available to DPSP. 
(s.1) trust governed by eligible funeral arrangement — a 
trust governed by an eligible funeral arrangement; 
Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 


rules; 148.1(2) — No tax on income accruing in funeral arrangement or on provision of 
funeral or cemetary services. 


History: Para. 149(1)(s.1) added by 1995, c. 21, s. 63, applicable to 1993 et seq. 
Interpretation Bulletins: [T-531: Eligible funeral arrangements. 
(s.2) cemetery care trust — a cemetery care trust; 


Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
Tules. 


History: Para. 149(1)(s.2) added by 1998, c. 19, subsec. 178(3), applicable to 1993 et 
seq. 


S. 149(1)(u.1) 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(t) farmers’ and fishermen’s insurer — an insurer that, 
throughout the period, is not engaged in any business other than 
insurance if, in the opinion of the Minister, on the advice of the 
Superintendent of Financial Institutions or of the superintendent 
of insurance of the province under the laws of which the insurer 
is incorporated, not less than 20% of the total of the gross pre- 
mium income (net of reinsurance ceded) earned in the period by 
the insurer and, where the insurer is not a prescribed insurer, by 
all other insurers that 


(i) are specified shareholders of the insurer, 
(ii) are related to the insurer, or 


(iii) where the insurer is a mutual corporation, are part of a 
group that controls, directly or indirectly in any manner 
whatever, or are controlled, directly or indirectly in any man- 
ner whatever by, the insurer, 


is in respect of insurance of property used in farming or fishing 
or residences of farmers or fishermen; 


a. Proposed Amendment — Amalgamation of 
; farmers’ and fishermen’s insurers — 


Letter from Dept. of Finance, Feb. 21, 2000: See under 89(1)*taxable Canadian 
corporation’(b). 


Related Provisions: 89(1)‘taxable Canadian corporation”(b) — Insurer is taxable 
Canadian corporation and thus amalgamation rules can apply; 94(1)“exempt per- 
son”(b) — Exemption from non-resident trust rules; 138 — Insurance corporations; 
149(4.1) —Extent of exemption; 149(4.2)— Application of subsection (1); 
149(4.3) — Computation of taxable income of insurer; 227(14) — Exemption from tax 
under other Parts; 256(5.1), (6.2)— Controlled directly or indirectly; Reg. 
205.1(2)(d) — No requirement to file T2 electronically. 


History: Para. 149(1)(t) amended by 1997, c. 25, subsec. 47(1), applicable to 1996 et 
seq. Para. (t) formerly read: 


(t) an insurer who, during the period, was not engaged in any business other than 
insurance if, in the opinion of the Minister, on the advice of the Superintendent 
of Financial Institutions or of the superintendent of insurance of the province 
under the laws of which the insurer is incorporated, not less than 25% of the total 
of the gross premium income (net of reinsurance ceded) earned in the period by 
the insurer and, where the insurer is not a prescribed insurer, of all other insurers 
that 


(i) were specified shareholders of the insurer, 
(ii) were related to the insurer, or 


(iii) where the insurer is a mutual corporation, were part of a group that 
controlled, directly or indirectly in any manner whatever, or were controlled, 
directly or indirectly in any manner whatever, by the insurer, 


was in respect of the insurance of farm property, property used in fishing or 
residences of farmers or fishermen; 


Para. 149(1)(t) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 122(1), applica- 
ble to 1989 et seq. Para. (t) formerly read: 


(t) an insurer, who was engaged during the period in no business other than in- 
surance, if, in the opinion of the Minister, on the advice of the Superintendent of 
Financial Institutions or of the superintendent of insurance of the province under 
the laws of which the insurer is incorporated not less than 25% of the gross pre- 
mium income (net of reinsurance ceded) of the insurer and all other insurers that 
were specified shareholders of the insurer or were related to the insurer or, where 
the insurer is a mutual corporation, all other insurers that were part of a group 
that controlled or were controlled by the insurer for the period was in respect of 
the insurance of farm property, property used in fishing or residences of farmers 
or fishermen; 


Regulations: 4802(2) (prescribed insurers). 


(u) registered education savings plans — a trust governed 
by a registered education savings plan to the extent provided by 
section 146.1; 
Related Provisions: 94(1)exempt person”(b) — Exemption from non-resident trust 
rules; 146.1(5) — Trust not taxable; 259(5)“specified taxpayer” — Look-through rule 
available to RESP. 


(u.1) trusts under registered disability savings plans — 
a trust governed by a registered disability savings plan to the 
extent provided by section 146.4; 
Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules; 146.4(5)(a), (b) Tax payable by RDSP; 259(5)“specified taxpayer” — Look- 
through rule available to RDSP. 
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History: Para. 149(1)(u.1) added by 2007, c. 35, s. 116, applicable to 2008 et seq. 
(u.2) TFSA trust — a trust governed by a TFSA to the extent 
provided by section 146.2; 


Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules; 146.2(6) — TFSA normally not taxable; 207.01-207.07 — Tax on excess contri- 
butions and inappropriate investments; 259(5)‘‘specified taxpayer” — Look-through 
rule available to TFSA. 


History: Para. 149(1)(u.2) added by 2008, c. 28, s. 27, applicable to 2009 et seq. 


C-25 (First Reading Nov. 17, 2011), Pooled Registered Pension Plans Act. ‘ 
Technical Notes: Section 149 provides that no tax is payable under Part I on the 


taxable income of certain persons for the period in a taxation year uring Which the 


person is a person listed in that section. _ 


New paragraph 149(1)(u.3) is added to provide such an exemption for a trust gov- 
erned by a PRPP, to the extent provided under new section 147.5 (i.e., the rules ap- 
plicable to PRPPs). For further information, please see the commentary on new sub- _ 
section 147.5(8). That subsection sets out the conditions under which no tax i 
payable by a trust governed by a PRPP. 


Related Provisions: 147.5(8)— Conditions for no tax to apply to PRPP; _ 


259(5)“specified taxpayer” — Look-through rule available to PRPP. 


(v) amateur athlete trust — an amateur athlete trust; 


Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules; 143.1 — Rules for amateur athletic trusts; 210.1(c) — Amateur athlete trust not 
subject to Part XII.2 tax; 210.2(1.1) — Tax payable by amateur athlete trust. 
History: Para. 149(1)(v) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(1), 
applicable to 1988 et seg. 


(w) trusts to provide compensation — a trust established 
as required under a law of Canada or of a province in order to 
provide funds out of which to compensate persons for claims 
against an owner of a business identified in the relevant law 
where that owner is unwilling or unable to compensate a cus- 
tomer or client, if no part of the property of the trust, after pay- 
ment of its proper trust expenses, is available to any person other 
than as a consequence of that person being a customer or client 
of a business so identified; 


Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules; 210.1(c) — Trust not subject to Part XII.2 tax. 


(x) registered retirement income funds — a trust gov- 

erned by a registered retirement income fund to the extent pro- 

vided by section 146.3; 
Related Provisions: 94(1)exempt person”(b) — Exemption from non-resident trust 
rules, 146.3(3) — No tax while trust governed by fund; 146.3(7) — Tax on beneficiary 
when RRIF acquires non-qualified investment; 146.3(9) — Tax on income from non- 
qualified investments; 207.04 — Tax on annuitant if RRIF acquires non-qualified or 
prohibited investment; 207.05 — Tax on advantage received from RRIF; 210.1(c) — 
RRIF not subject to Part XII.2 tax. 


(y) trusts to provide vacation pay — a trust established 
pursuant to the terms of a collective agreement between an em- 
ployer or an association of employers and employees or their 
labour organization for the sole purpose of providing for the 
payment of vacation or holiday pay, if no part of the property of 
the trust, after payment of its reasonable expenses, is 


(i) available at any time after 1980, or 
(ii) paid after December 11, 1979 


to any person (other than a person described in paragraph (k)) 
otherwise than as a consequence of that person being an em- 
ployee or an heir or legal representative thereof; 

Related Provisions: 16(2) — Obligation issued at discount: 94(1)“exempt per- 


son’”(b) — Exemption from non-resident trust rules; 210.1(c) — Trust not subject to 
Part XII.2 tax. 


Interpretation Bulletins: IT-389R: Vacation pay trusts established under collective 
agreements. 
(z) qualifying environmental trust — a qualifying environ- 
mental trust; 
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Related Provisions: 12(1)(z.1) — Tax on beneficiary; 94(1)‘‘exempt person’’(b) — 
Exemption from non-resident trust rules; 107.3(1) — Tax on beneficiary; 149(1)(z.1), 
(z.2) — Special Crown-owned environmental trusts; 211.6— Part XII.4 tax on trust. 


History: Para. 149(1)(z) amended by 1998, c. 19, s. 41, applicable to 1997 et seq. 
Para. 149(1)(z) formerly read: ‘ 

(z) mining reclamation trust —a mining reclamation trust. 
Para. 149(1)(z) added by 1995, c. 3, s. 45, applicable to 1994 et seq. 

(z.1) Environmental Quality Act trust — a trust 


(1) that was created because of a requirement imposed by sec- 
tion 56 of the Environment Quality Act, R.S.Q., c. Q-2, 


(ii) that is resident in Canada, and 


(ili) in which the only persons that are beneficially interested 

are ' heigler 
(A) Her Majesty in right of Canada, 
(B) Her Majesty in right of a province, or 
(C) a municipality (as defined in section 1 of that Act) 
that is exempt because of this subsection from tax under 
this Part on all of its taxable income; or 

Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 

rules; 211.6(1) — Exemption from Part XII.4 tax. 

History: Para. 149(1)(z.1) added by 2011, c. 24, s. 50(2), applicable to 1997 et seg. 


(z.2) Nuclear Fuel Waste Act trust — a trust 


(i) that was created because of a requirement imposed by 
subsection 9(1) of the Nuclear Fuel Waste Act, S.C. 2002, c. 


> 


(ii) that is resident in Canada, and 


(ii) in which the only persons that are beneficially interested 
are 
(A) Her Majesty in right of Canada, 
(B) Her Majesty in right of a province, 
(C) a nuclear energy corporation (as defined in section 2 
of that Act) all the shares of the capital stock of which are 
owned by one or more persons described in clause (A) or 
(B), 
(D) the waste management organization established under 
section 6 of that Act if all the shares of its capital stock 
are owned by one or more nuclear energy corporations 
described in clause (C), or 


(E) Atomic Energy of Canada Limited, being the com- 
pany incorporated or acquired in accordance with subsec- 
tion 10(2) of the Atomic Energy Control Act, R.S.C. 1970, 
c. A-19. 
Related Provisions: 94(1)“exempt person”(b) — Exemption from non-resident trust 
rules; 211.6(1) — Exemption from Part XII.4 tax. : 
History: Para. 149(1)(z.2) added by 2011, c. 24, s. 50(2), applicable to 1997 et seq. 


Interpretation Bulletins [subsec. 149(1)]: IT-465R: Non-resident beneficiaries of 
trusts. 


(1.1) Exception — Where at a particular time 


(a) a corporation, commission or association (in this subsection 
referred to as “the entity”) would, but for this subsection, be de- 
scribed in any of paragraphs (1)(d) to (d.6), 
(b) one or more other persons (other than Her Majesty in right of 
Canada or a province, a municipality in Canada, or a person 
which, at the particular time, is a person described in any of sub- 
paragraphs (1)(d) to (d.6)) have at the particular time one or 
more rights in equity or otherwise, either immediately or in the 
future and either absolutely or contingently to, or to acquire, 
shares or capital of the entity, and A. 
(c) the exercise of the rights referred to in paragraph (b) would 
result in the entity not being a person described in any of 
paragraphs (1)(d.1) to (d.6) at the particular time;. 
the entity is deemed not to be, at the particular time, a person de- 
scribed in any of paragraphs (1)(d) to (d.6). 
History: Subsec. 149(1.1) amended by 2001, c. 17, subsec. 145(6), applicable to taxa- 
tion years and fiscal periods that begin after 1998 except that, where a corporation, 
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commission or association so elects in writing and files the election with the Minister 
of National Revenue on or before December 31, 2001 (six months after the end of the 
month of Royal Assent), the reference to “at a particular time” in the subsec. shall be 
read as a reference to “at any time after November 1999”. Subsec. 149(1,1) formerly 
read: 
(1.1) Paragraphs (1)(d) to (d.6) do not apply to a corporation, commission or 
association during a period in which a person other than Her Majesty in right of 
Canada or a province or a municipality in Canada had a right under a contract, in 
equity or otherwise, either immediately or in the future and either absolutely or 
contingently to, or to acquire, shares or capital of the corporation, commission or 
association. 
Subsec. 149(1.1) added by 1998, c, 19, subsec. 178(4), applicable to taxation years and 
fiscal periods that begin after 1998. 


Forms [subsec. 149(1.1)]: RC4107, Registered charities: education, advocacy and 
political activities (draft) [guide]. ty 


(1.11) Election [to remain taxable — 1999 transition] — 
Subsection (1) does not apply in respect of a person’s taxable in- 
come for a particular taxation year that begins after 1998 where 
(a) paragraph (1)(d) did not apply in respect of the person’s tax- 
able income for the person’s last taxation year that began before 
Pa99: 
(b) paragraph (1)(d.2), (d.3) or (d.4) would, but for this subsec- 
tion, have applied in respect of the person’s taxable income for 
the person’s first taxation year that began after 1998; 
(c) there has been no change in the direct or indirect control of 
the person during the period that 


(i) began at the beginning of the person’s first taxation year 
that began after 1998, and 


(ii) ends at the end of the particular year; 
(d) the person elects in writing before 2002 that this subsection 
apply; and 
(e) the person has not notified the Minister in writing before the 
particular year that the election has been revoked. 
Related Provisions: 149(1.12) — Vertical amalgamation. 


History: Subsec. 149(1.11) added by 2001, c: 17, subsec. 145(6), applicable to taxa- 
tion years and fiscal periods that begin after 1998 except that an election referred to in 
the subsec., as amended, filed with the Minister of National Revenue on or before De- 
cember 31, 2001 (six months after the end of the month of Royal Assent), is deemed to 
have been filed in accordance with the subsection. 
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87, the effect of an “election made by the particular, corporation under subsection / 
: 1) woul not be carri over to the new amalgamated corporation. - 


New subsection 149(1. 12) is added to provide that if there i is an ee under : 
subsection. 87(1) between a parent corporation and one or more subsidiary wholly- 
‘owned corporations, and immediately before the amalgamation the parent is a person 
to which subsection 149(1) does not. apply because of an election under subsection 
149(1.11), the new corporation is deemed for the purposes of subsection 149(1. 11) to. 
be the same corporation as, and a continuation of, the parent corporation. — — 
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vertical amalgamation, is deemed to be the same corporation as, and a 


149(1)(@) and ihe addition of Ck aod. 2) to (d. 4), Those amendments 
caused some entities that were previously taxable to become exempt. The result was’ 


appropriate. fro 1 tax policy standpoint, however, it may not have been beneficial 
for a limited number of entities since it would trigger the application of subsection 


149( 10). AS result, subsection 149(1.11), was added to allow an entity, t that became . 


exempt ecause of any of paragraphs 149042) to (4.4), to elect in writing to retain 


porate entity formed as a result of an amalgamation, particularly 


S. 149(1.12) 


its taxable status. Two conditions apply for the entity to retain its taxable status: (i) 
the election had to be made before 2002 and as there ¢ can be no jaaessnait in the direct — 


or indirect control of the entity. , 


You have brought to our attention the. situation oe SGI fonds Sisaeaibe Services 
Ltd. CScr. SGI holds a Saskatchewan ‘provincial i insurers’ licence and is licensed 

duct business in Manitoba and Ontario. SGI was affected by the addition of 
paragraphs 149(1)(d.2) to (d.4), SGI wanted to, remain a taxable entity in order to 
obtain insurance licences in other provinces and therefore made an election in accor- 
dance with subsection 149(1.11). We assume that there has been no change in the 
direct or indirect control of SGI since the election: was made. SGI wholly owns 
Coachman Insurance Company (Coachman”) which. holds an [xxx] provincial.insur- 
ers’ : ce, Coachman i isa taxable entity. 


SGI would like to amalgamate with Coachman pursuant to sesctian 87(1) of the 


Act, to improve the capitalization of Coachman for regulatory purposes, to reduce 
administrative costs and to utilize losses carried forward in the corporate group: Al- 
though a windup would achieve the same objectives, and allow the election made by 
SGI under subsection 149( 1.11) to remain intact, it is not feasible from a commercial 
standpoint because of the volume of contracts, licences, ‘leases and other ae 
that would have to be assigned. 


In general, the Act treats an amalgamated corporation as a new, corporation or tax 
purposes. There. are some, exceptions to this.rule where, for specific purposes, the 
amalgamated corporation is deemed to be the same corporation as, and a continua- 
tion of, each predecessor corporation. Section 149 is not one of the exceptions. 


SGI is of the view that the amalgamated company needs to remain a taxable entity. 
SGI is currently selling insurance in/ Manitoba and Ontario and is looking to expand 
into other provinces. | understand that SGI believes that being a tax-exempt entity 
would likely impair the current operations, and also hamper future expansion. Tax- 


exempt status may be considered by provincial regulators to be an unfair advantage: o 


over existing insurers currently operating in those jurisdictions. 


As 1 trust you can app: eciate, an important concern in respect. of the application of 
ion 149 is the maintenance of competitive equity in the commercial marketplace. 
We have carefully considered your, situation. and have concluded that, by. allowing 
ed SGI and Coachman to remain taxable, our concern for competitive eq- 


uity does not 
that the Act be amended to provide that where one corporation (the “Parent’”) verti- 


Tam writing in oe to your letter of ‘December %, 2004 to Ms. Stephanie Smith 
of this Division. In that letter you refer to my letter to you dated December 6, 2004 


regarding ur intention: to recommend to the Minister of Finance that the Income Tax 
Act (the “Act”) be amended to provide. that where one corporation (the “Parent”) 
vertically amalgamates with a wholly-owned subsidiary under section 87 of the Act, 
any election made by the Parent under subsection 149(1.11) is deemed to have been 
y the amalgamated corporation. You have asked for clarification in two re- 
spects: (i) the definition of “wholly-owned subsidiary” and (ii) the effective date for 
the proposed amendment. 
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amates with a wholly-owned ion 149(1 a section 87 of the Act, Se} a 


ec. AS such w: ‘prepared to recommend to the Minister of Finance — 


S. 149(1.12) 


The Act contains two definitions of the term “subsidiary wholly-owned corporati 
You have requested that the proposed amendment (discussed above) refer to the defi 
nition contained in subsection 248(1) of the Act and n é more restricti ini- — 


tion contained in subsection 87(1.4) of the Act. We understand that if the more re- 


Strictive definition in subsection 87(1.4) was used SGI Canada Insurance Services — 
Ltd. (“SGI”) would not benefit from the amendment as Coachman Insurance Co 
pany (“Coachman”) has issued directors’ qualifying shares to meet a regulatory re 
quirement in Ontario. It is our understanding that other than the directors’ qualifying 


shares SGI wholly owns Coachman. Given the additional information that you have 7 
provided we’ will recommend that the amendment either refer to the definition of 


date the situation where directors’ qualifying shares have been issued. 


“subsidiary wholly-owned corporation” in subsection 248(1) or otherwise accommo- — 


We will further recommend that the amendment have application ) amalgamations 
that oceur after October 4, 2004, the date of your first letter to us on this matter. 
While we cannot offer any assurance that our recommendations in this matter will be 


accepted, we hope our statement of intent in this letter will be helpful in Tespo nding — ; 


to your concern. 
Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


(1.2) Income test [for municipal corporation] — For the pur- 
poses of paragraphs (1)(d.5) and (d.6), income of a corporation, 
commission or association from activities carried on outside the ge- 
ographical boundaries of a municipality does not include income 
from activities carried on 


(a) under an agreement in writing between 
(i) the corporation, commission or association, and 


(1i) a person who is Her Majesty in right of Canada or a prov- 
ince or a municipality or corporation to which any of 
paragraphs (1)(d) to (d.6) applies and that is controlled by 
Her Majesty in right of Canada or a province or by a munici- 
pality in Canada 


within the geographical boundaries of, 


(iii) where the person is Her Majesty in right of Canada or a 
corporation controlled by Her Majesty in right of Canada, 
Canada, 


(iv) where the person is Her Majesty in right of a province or 
a corporation controlled by Her Majesty in right of a prov- 
ince, the province, and 


(v) where the person is a municipality in Canada or a corpo- 
ration controlled by a municipality in Canada, the municipal- 
ity; or 
Selected Cases [para. 149(1.2)(a)]: Sakitawak Development Corp. v. R., [2009] 2 
C.T.C. 2463 (TCC) (By-law constituted “agreement in writing”). 


Proposed Amendment — 149(1.2) before (b) 


(1.2) Income test [for municipal corporation] — For the 
purposes of paragraphs (1)(d.5) and (d.6), income of a corpora- 
tion, a commission or an association from activities carried on 
outside the geographical boundaries of a municipality or of a mu- 
nicipal or public body does not include income from activities car- 
ried on 


(a) under an agreement in writing between 
(i) the corporation, commission or association, and 


(ii) a person who is Her Majesty in right of Canada or of a 
province, a municipality, a municipal or public body or a 
corporation to which any of paragraphs (1)(d) to (d.6) ap- 
plies and that is controlled by Her Majesty in right of Can-. 
ada or of a province, by a municipality in Canada or by a 
municipal or public body in Canada 


within the geographical boundaries of, 


(iii) if the person is Her Majesty in right of Canada or a 
corporation controlled by Her Majesty in right of Canada, — 
Canada, 


(iv) if the person is Her Majesty in right of a province or a 


corporation controlled by Her Majesty in right of a prov- 
ince, the province, 
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( amend the portion of subsec. 149(1.2) before para. (b) to r 
applicable to taxation years that begin after May 8, 2000. 


x payabl 
2004 is to be 


In addition, subparagraph 149(1.2)(a)(vi) is added to clarify that the geographical 
boundary of a municipal or public body performing a function of governmen 
ada is defined to be the area described in new subsection (11). : 


(b) in a province as 
(i) a producer of electrical energy or natural gas, or 


(ii) a distributor of electrical energy, heat, natural gas or 
water, 


where the activities are regulated under the laws of the province. 


Related Provisions: 149( 1.3) — Determination of capital ownership; 149(11) — 
Geographical boundaries of body performing function of government; 256(6), (6.1) — 
Meaning of “controlled”, 


History: Subsec. 149(1.2) amended by 2001, c. 17, subsec. 145(7), applicable to taxa- 
tion years and fiscal periods that begin after 1998. The subsec. formerly read: 


(1.2) For the purposes of paragraphs (1)(d.5) and (d.6), income of a corporation, 
commission or association from activities carried on outside the geographical 
boundaries of a municipality does not include income from activities carried on 
under an agreement in writing between 


(a) the corporation, commission or association, and 
(b) a person who is Her Majesty in right of Canada or a province or a munic- 
ipality or corporation to which any of paragraphs (1)(d) to (d.6) applies and 
that is controlled by Her Majesty in right of Canada or a province or by a 
municipality in Canada 

within the geographical boundaries of, 


(c) where the person is Her Majesty in right of Canada or a corporation con- 
trolled by Her Majesty in right of Canada, Canada, 


(d) where the person is Her Majesty in right of a province or a corporation 
controlled by Her Majesty in right of a province, the province, and 


(e) where the person is a municipality in Canada or a corporation controlled 
by a municipality in Canada, the municipality. 


Subsec. 149(1.2) added by 1998, c. 19, subsec. 178(4), applicable to taxation years and 
fiscal periods that begin after 1998. 


(1.3) Capital ownership [by municipality] — For the purposes 
of paragraph (1)(d.5) and subsection (1.2), 90% of the capital of a 
corporation that has issued share capital is owned by one or more 
municipalities only when the municipalities own shares of the capi- 
tal stock of the corporation that give the municipalities 90% or 
more of the votes that could be cast under all circumstances at an 
annual meeting of shareholders of the corporation. 


Proposed Amendment — 149(1 3) oo 


(1.3) Votes or de facto control [by municipal 
ernment] — Paragraphs (1)(d) to (d.6) do not apph 
a person’s taxable income for a period in a taxation yes 
time during the period oe. Ye 
(a) the person is a corporation shares of the capital sto 
which are owned by one or more other persons the 
give them more than 10% of the votes that coul 
meeting of shareholders of the corporation, other 
that are owned by one or more persons each of 
-) @ Her Majesty in right of Canada or oF 
~ (ii) a municipality in Canada, 
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Related Provisions: 256(5.1), (6) — Meaning of “controlled, directly or indirectly”. 


History: Subsec. 149(1.3) added by 1998, c. 19, subsec. 178(4), applicable to taxation 
years and fiscal periods that begin after 1998. 


(2) Determination of income — For the purposes of paragraphs 
(1)(e), (i), G) and (1), in computing the part, if any, of any income 


— Exemptions 


S. 149(4.1) 


that was payable to or otherwise available for the personal benefit 
of any person or the total of any amounts that is not less than a 
percentage specified in any of those paragraphs of any income for a 
period, the amount of such income shall be deemed to be the 
amount thereof determined on the assumption that the amount of 
any taxable capital gain or allowable capital loss is nil. 


History: Subsec. 149(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(2), 

applicable to 1992 et seg. Subsec. (2) formerly read: 
(2) Income: notto include: taxable capital gains— For the: purposes of 
paragraphs (1)(e), (i), (j) and (1), in computing the part, if any, of any income that 
was payable to or otherwise available for the personal benefit of any person or 
the total of any amounts that is not less than a percentage specified in any of 
those paragraphs of any income for a period, the amount of that income shall be 
deemed to be the amount thereof otherwise determined less the amount of any 
taxable capital gains included therein. 


Interpretation Bulletins: IT-409: Winding-up of a non-profit organization 
(archived); IT-496R: Non-profit organizations. 


(3) Application of subsec. (1) — Subsection (1) does not apply 
in respect of the taxable income of a benevolent or fraternal society 
or order from carrying on a life insurance business or, for greater 
certainty, from the sale of property used by it in the year in, or held 
by it in the year in the course of, carrying on a life insurance 
business. 


Related Provisions: 16(2) — Obligation issued at discount; 149(4) — Computation 
of taxable income. 


Selected Cases [subsec. 149(3)]: Actra Fraternal Benefit Society v. R., [1997] 3 
C.T.C. 61 (FCA); rev’g [1995] 2 C.T.C. 2671 (TCC) (Allocation of assets to a particu- 
lar fund was rebuttable presumption only). 


(4) idem — For the purposes of subsection (3), the taxable income 
of a benevolent or fraternal benefit society or order from carrying 
ona life insurance business shall be computed on the assumption 
that it had no income or loss from any other sources. 


(4.1) Income exempt under 149(1)(t) — Subject to subsection 
(4.2), subsection (1) applies to an insurer described in paragraph 
(1)(t) only in respect of the part of its taxable income for a taxation 
year determined by the formula 


(A xBxC) 
D 
where 
A is its taxable income for the year; 
Bis 
(a) ‘+, where less than 25% of the total of the gross premium 
income (net of reinsurance ceded) earned in the year by it 


and, where it is not a prescribed insurer for the purpose of 
paragraph (1)(t), by all other insurers that 


(i) are specified shareholders of the insurer, 
(ii) are related to the insurer, or 


(iii) where the insurer is a mutual corporation, are part of 
a group that controls, directly or indirectly in any manner 
whatever, or are controlled, directly or indirectly in any 
manner whatever by, the insurer, 


is in respect of insurance of property used in farming or fish- 
ing or residences of farmers or fishermen; and 


(b) 1 in any other case; 


C is the part of the gross premium income (net of reinsurance 
ceded) earned by it in the year that, in the opinion of the Min- 
ister, on the advice of the Superintendent of Financial Institu- 
tions or of the superintendent of insurance of the province under 
the laws of which it is incorporated, is in respect of insurance of 
property used in farming or fishing or residences of farmers or 
fishermen; and 


D is the gross premium income (net of reinsurance ceded) earned 
by it in the year. 


Related Provisions: 149(4.2) — Application of subsection (1): computation of taxa- 
ble income of insurer; 256(5.1), (6.2) — Controlled directly or indirectly. 
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History: Subsec. 149(4.1) amended by 1997, c. 25, subsec. 47(2), applicable to 1996 
et seq. Subsec. (4.1) formerly read: 


(4.1) Idem — Subject to subsection (4.2), subsection (1) applies in respect of an 
insurer described in paragraph (1)(t) only in respect of that proportion of the 
insurer’s taxable income for a taxation year that 


(a) the part of the gross premium income (net of reinsurance ceded) earned 
in the year by the insurer that, in the opinion of the Minister, on the advice 
of the Superintendent of Financial Institutions or of the superintendent of 
insurance of the province under the laws of which the insurer is incorpo- 
rated, was in respect of insurance of farm property, property used in fishing 
or residences of farmers or fishermen 


is of 


(b) the gross premium income (net of reinsurance ceded) earned in the year 
by the insurer. 


Subsec. 149(4.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 122(2), appli- 
cable to 1989 et seq. Subsec. (4.1) formerly read: 


(4.1) Subject to subsection (4.2), subsection (1) shall apply in respect of an in- 
surer described in paragraph (1)(t) only in respect of that proportion of the in- 
surer’s taxable income for a taxation year that 


(a) the insurer’s gross premium income (net of reinsurance ceded) for the 
year that in the opinion of the Minister, on the advice of the Superintendent 
of Financial Institutions or of the superintendent of insurance of the province 
under the laws of which the insurer is incorporated, was in respect of the 
insurance of farm property, property used in fishing or residences of farmers 
or fishermen 


is of 
(b) its gross premium income (net of reinsurance ceded) for the year 


and, in computing the taxable income of the insurer for the taxation year, the 
insurer shall be deemed to have claimed or deducted in each of the taxation years 
preceding the year the greater of such amount as it claimed or deducted or such 
amount as it may have been entitled to claim or deduct under paragraphs 
20(1)(a), 20(7)(c) and 138(3)(a) and section 140 to the extent that that amount 
does not exceed its taxable income otherwise determined for the preceding taxa- 
tion year. 


(4.2) Idem — Subsection (4.1) does not apply to an insurer de- 
scribed in paragraph (1)(t) in respect of the taxable income of the 
insurer for a taxation year where more than 90% of the total of the 
gross premium income (net of reinsurance ceded) earned in the year 
by the insurer and, where the insurer is not a prescribed insurer, all 
other insurers that 


(a) are specified shareholders of the insurer, 
(b) are related to the insurer, or 


(c) where the insurer is a mutual corporation, are part of a group 
that controls, directly or indirectly in any manner whatever, or 
are controlled, directly or indirectly in any manner whatever, by 
the insurer, 


is in respect of insurance of property used in farming or fishing or 
residences of farmers or fishermen. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


History: The closing words of subsec. 149(4.2) amended by 1997, c. 25, subsec. 
47(3), applicable to 1996 et seg. The closing words formerly read: 


is in respect of insurance of farm property, property used in fishing or resi- 
dences of farmers or fishermen. 


Subsec. 149(4.2) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 122(2), appli- 
cable to 1989 et seq. Subsec. (4.2) formerly read: 


(4.2) Subsection (4.1) shall not apply in respect of an insurer described in para- 
graph (1)(t) in respect of the taxable income of the insurer for a taxation year 
where more than 90% of the gross premium income (net of reinsurance ceded) of 
the insurer and all other insurers that were specified shareholders of the insurer 
or were related to the insurer or, where the insurer is a mutual corporation, all 
other insurers that were part of a group that controlled or were controlled by the 
insurer for the year was in respect of the insurance of farm property, property 
used in fishing or residences of farmers or fishermen. 


(4.3) Computation of taxable income of insurer — For the 
purposes of this Part, in computing the taxable income of an insurer 
for a particular taxation year, the insurer shall be deemed to have 
deducted under paragraphs 20(1)(a), 20(7)(c) and 138(3)(a) and 
section 140 in each taxation year preceding the particular year and 
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in respect of which paragraph (1)(t) applied to the insurer, the 
greater of 


(a) the amount it claimed or deducted under those provisions for 
that preceding year, and 


(b) the greatest amount that could have been claimed or de- 

ducted under those provisions to the extent that the total thereof 

does not exceed the amount that would be its taxable income for 

that preceding year if no amount had been claimed or deducted 

under those provisions. 
History: Subsec. 149(4.3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 122(2), 
applicable to 1989 er seq., except that in its application to the 1989 and 1990 taxation 
years the subsec. shall be read as follows: 


(4.3) In computing the taxable income of an insurer described in paragraph (1)(t) 
for a taxation year in respect of which subsection (1) applies to the insurer, the 
insurer shall be deemed to have claimed or deducted in each of its taxation years 
preceding the year the greater of such amount as it claimed or deducted and such 
amount as it was entitled to claim or deduct under paragraphs 20(1)(a), 20(7)(c) 
and 138(3)(a) and section 140 to the extent that that amount does not exceed its - 
taxable income otherwise determined for the preceding taxation year. 


(5) Exception re investment income of certain clubs — 
Notwithstanding subsections (1) and (2), where a club, society or 
association was for any period, a club, society or association de- 
scribed in paragraph (1)(1) the main purpose of which was to pro- 
vide dining, recreational or sporting facilities for its members (in 
this subsection referred to as the “club’”), an inter vivos trust shall 
be deemed to have been created on the later of the commencement 
of the period and the end of 1971 and to have continued in exis- 
tence throughout the period, and, throughout that period, the follow- 
ing rules apply: 
(a) the property of the club shall be deemed to be the property of 
the trust; 


(b) where the club is a corporation, the corporation shall be 
deemed to be the trustee having’ control of the trust property; 


(c) where the club is not a corporation, the officers of the club 
shall be deemed to be the trustees having control of the trust 
property; 

(d) tax under this Part is payable by the trust on its taxable in- 
come for each taxation year; 


(e) the income and taxable income of the trust for each taxation 
year shall be computed on the assumption that it had no incomes 
or losses other than 


(i) incomes and losses from property, and 


(ii) taxable capital gains and allowable capital losses from 
dispositions of property, other than property used exclusively 
for and directly in the course of providing the dining, recrea- 
tional or sporting facilities provided by it for its members; 


(f) in computing the taxable income of the trust for each taxation 
year 


(i) there may be deducted, in addition to any other deductions 
permitted by this Part, $2,000, and 


(ii) no deduction shall be made under section 112 or 113; and 


(g) the provisions of subdivision k of Division B (except subsec- 
tions 104(1) and (2)) do not apply in respect of the trust. - 


Related Provisions: 16(2) — Obligation issued at discount. 


Selected Cases [subsec. 149(5)]: Elm Ridge Country Club Inc. v. MNR, [1999] 3 
C.T.C. 163 (FCA); leave to appeal to SCC refused (1999), 246 N.R. 200 (note) (Inter- 
est income is income from property of non-profit organization); Point Grey Golf & 
Country Club y. R., [2000] 2 C.T.C. 312 (FCA) (Interest income was income from 
property). 
Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property; IT-406R2: Tax payable by an inter vivos trust: IT-409: Winding-up of a 
non-profit organization (archived); IT-496R: Non-profit organizations. 


Advance Tax Rulings: ATR-29: Amalgamation of social clubs. 


(6) Apportionment rule — Where it is necessary for the purpose 
of this section to ascertain the taxable income of a taxpayer for a 
period that is a part of a taxation year, the taxable income for the 
period shall be deemed to be the proportion of the taxable income 
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for the taxation year that the number of days in the period is of the 
number of days in the taxation year. 
Related Provisions: 124(3) — Crown agents; 149(10) — Corporation becoming or 


ceasing to be exempt; 249.1(1)(b)(4) — aes individuals not sees to forced calen- 
dar year-end. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived); IT-409: Wind- 
ing-up of a non-profit organization (archived). 


(7) [Prescribed form for R&D corporation — ] Time for fil- 
ing — A corporation the taxable income of which for a taxation 


| year is exempt from tax under this Part because of paragraph (1)(@) 


shall file with the Minister a prescribed form containing prescribed 
information on or before its filing-due date for the year. 


Related Provisions: 149(7.1) — Penalty for late filing. 
. 


History: Subsec. 149(7) added by 1996, c. 21, subsec. 37(4), applicable to taxation 
years that end after February 27, 1995, except that a form referred to in subsec. 149(7) 
that is filed with the Minister of National Revenue on or before September 18, 1996 is 
deemed to have been filed on a timely basis. 


Forms: 1661: Claim for SR&ED in Canada; T1263: Third-party payments for 
SR&ED; T4088: Claiming scientific research. and experimental development expendi- 
ag — guide to form T661. 


(7. 1) Penalty for failure to file on time — Where a CoRBORA dA 
fails to file the prescribed form as required by subsection (7) for a 
taxation year, it is liable to a penalty equal to the amount deter- 
mined by the formula 


AXB 
where 
A is the greater of 
(a) $500, and 
(b) 2% of its taxable income for the year; and 
B is the lesser of 
(a) 12, and 


(b) the number of months in whole or in part that are in the 
period that begins on the day on or before which the pre- 
scribed form is required to be filed and ends on the day it is 
filed. 


History: Subsec. 149(7.1). added. by 1996, c 21, subsec. 37(4), applicable to taxation 
years that end after February 27, 1995. 


(8) Interpretation of para: (1)(j) — For the purpose of paragraph 
(1)Q), 


(a) a corporation is controlled by another corporation if more 
than 50% ‘of its issued share capital (having full voting rights 
under all circumstances) belongs to 


(1) the other corporation, or 


(ii) the other corporation and persons with whom the other 
corporation does not deal at arm’s length, 


but a corporation shall be deemed not to have acquired control 
of a corporation if it has not purchased (or otherwise acquired 
for a consideration) any of the shares inthe capital stock of that 
corporation; and 


(b) there shall be included in computing a corporation’s income 
and in determining its gross revenue the amount of all gifts re- 
ceived by the corporation and all amounts contributed to the cor- 
poration to be used for scientific research and experimental 
development. 


Related Provisions: 256(6), (6.1) — Extended meaning of “control”. 


History: Para. 149(8)(b) amended by 1996, ¢ 21, subsec. 37(5), applicable to taxation 
years that begin after June 1995. Para. (b) formerly read: 


(b) there shall be included in computing a corporation’s income all gifts received 
by the corporation and all amounts contributed to the corporation to be used for 
scientific research and experimental development. 


— Exemptions 


S. 149(10)(d)@i) 


(9) Rules for determining gross revenue — In determining 
the gross revenue of a corporation for the purpose of determining 
whether it is described by paragraph (1)(j) for a taxation year, 


(a) there may be deducted an amount not exceeding its gross 
revenue for the year computed without including or deducting 
any amount under this subsection; and 


(b) there shall be included any amount that has been deducted 
under this subsection for the preceding taxation year. 


Related Provisions: 248(1) — Definition of “gross revenue”. 


History: Subsec. 149(9) amended by 1996, c 21, subsec. 37(6), applicable to taxation 
years that begin after June 1995. Subsec. (9) formerly read! 


(9) Rules — In computing the income of a corporation for the purpose of deter- 
mining whether it is described by paragraph (1)() for a taxation year, 


(a) there may be deducted an amount not exceeding its income for the year 
computed without including or deducting any amount under this subsection; 
and 


(b) there shall be included any amount that has been deducted under this 
subsection for the immediately preceding taxation year. 


(10) Exempt corporations [becoming or ceasing to be ex- 
empt] — Where, at any time (in this subsection referred to as “that 
time”), a corporation becomes or ceases to be exempt from tax 
under this Part on its taxable income otherwise than by reason of 
paragraph (1)(t), the following rules apply: 


(a) the taxation year of the. corporation that would otherwise 
have included that time is deemed to have ended immediately 
before that.time, a new taxation year, of the corporation is 
deemed to have begun at that time and, for the purpose of deter- 
mining the taxpayer’s fiscal period after that time, the taxpayer 
is deemed not to have established a fiscal period before that 
time; 

(a.1) for the purpose of computing the corporation’s income for 
its first taxation year ending after that time, the corporation shall 
be deemed to have deducted under sections 20, 138 and 140 in 
computing its income for its taxation year ending immediately 
before. that time, the greatest amount. that could have been 
claimed or deducted for that year. as a reserve under. those 
sections; 


(b) the corporation is deemed to have disposed, at the time (in 
this subsection referred to as the “disposition time’’) that is im- 
mediately before the time that, is immediately before that time, 
of each property that was owned by it immediately before that 
time for an amount equal to its fair market value at that time and 
to have reacquired the property at that time at a cost equal to that 
fair market value; 

(c) for the purposes: of applying ‘sections 37, 65 to 66.4, 66.7, 
111 and 126, subsections 127(5) to (26) and section 127.3 to the 
corporation, the corporation is deemed to be a new corporation 
the first taxation year of which began at ae time; ao 


(Part Shoicsly absoc. 108(6), 
36)" | for: ae to ie ees 


(d) where, immediately. before the disposition time, the corpora- 
tion’s cumulative eligible capital in respect of a business ex- 
ceeds the total of 


(i) 7/4 of the fair market value of the eligible capital property 
in respect of the business, and 
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(ii) the amount otherwise deducted under paragraph 20(1)(b) 
in computing the corporation’s income from the business for 
the taxation year that ended immediately before that time, 


the excess shall be deducted under paragraph 20(1)(b) in com- 
puting the corporation’s income from the business for the taxa- 
tion year that ended immediately before that time. 


Related Provisions: 16(2), (3) — Obligation issued at discount; 54“superficial 
loss”(c), (g) — Superficial loss rule does not apply; 87(2.1)(b) — Losses of predeces- 
sor corporation; 89(1.2) — Capital dividend account of corporation ceasing to be tax- 
exempt; Disposition of an interest in a partnership; 124(3) — Crown agents; 
149(6) — Apportionment rule; 216(1)— Alternative re rents and timber royalties; 
219(2) — Exempt corporations; 227(14) — Application of Parts III, IV and VI to cer- 
tain public corporations. 

History: Paras. 149(10)(a), (b) to (d) amended by 1998, c, 19, subsecs. 178(5), (6), 
applicable to a corporation that becomes or ceases to be exempt from tax on its taxable 
income under Part I of the Act after April 26, 1995. Those paras. formerly read: 


(a) the taxation year of the corporation that would otherwise have included that 
time shall be deemed to have ended immediately before that time and a new 
taxation year of the corporation shall be deemed to have commenced at that 
time; 


(b) the corporation shall be deemed to have disposed, immediately before the 
time that is immediately before that time, of each property (other than, where, at 
that time, the corporation ceases to be exempt from tax under this Part on its 
taxable income, a Canadian resource property or a foreign resource property) 
that was owned by it immediately before that time for an amount equal to its fair 
market value at that time and to have reacquired the property at that time at a 
cost equal to that fair market value; 
(c) where paragraph (b) applies in respect of depreciable property of the corpora- 
tion and the capital cost thereof to the corporation immediately before the dispo- 
sition exceeds the fair market value thereof at that time, for the purposes of sec- 
tions 13 and 20 and any regulations made under paragraph 20(1)(a), 
(i) the capital cost of the property to the corporation at that time shall be 
deemed to be the amount that was its capital cost thereof immediately before 
the disposition, and 
(ii) the excess shall be deemed to have been allowed to the corporation in 
respect of the property under regulations made under paragraph 20(1)(a) in 
computing its income for taxation years ending before that time; and 
(d) notwithstanding section 111, no amount is deductible in computing the cor- 
poration’s taxable income for a taxation year ending after that time in respect of 
a non-capital loss, net capital loss, restricted farm loss, farm loss or limited part- 
nership loss for a taxation year ending before that time to the extent that the loss 
could have been applied to reduce the corporation’s taxable income for taxation 
years ending before that time. 
Para. 149(10)(a.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(3), applica- 
ble to 1992 et seq. 
Interpretation Bulletins: IT-302R3: Losses of a corporation — the effect that acqui- 
sitions of control, amalgamations, and windings-up have on their deductibility — after 
January 15, 1987; IT-409: Winding-up of a non-profit organization (archived). 


Charities Policies: CPS-017: Effective date of registration. 


(11) [Repealed] 


History: Subsec. 149(11) repealed by 1998, c. 19, subsec. 178(7), in force on June 18, 
1998. Subsec. 149(11) formerly read: 


(11) Exception — Subsection (10) does not apply to a corporation that ceases to 
be exempt from tax under this Part after November 12, 1981 by reason of control 
of the corporation being acquired by a person or persons pursuant to an agree- 
ment in writing entered into on or before that date. 


Proposed Addition — 149(11) 


(11) Geographical boundaries — body performing 
government functions — For the purpose of this section, the - 
geographical boundaries of a municipal or pepe body pre enue 
a function of government are 


(a) the geographical boundaries thew Fibompas the: area in re- 
spect of which an Act of Parliament or an agreement given 

effect by an Act of Parliament recognizes or ali to the body 
a power to impose taxes; or 


(b) if paragraph (a) does not apply, the geographical bounda- 

ries within which that body has been authorized by the laws of 

Canada or of a province to exercise that function. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 


108(7), will add subsec. 149(11), —— to taxation —_ that seas after May 8, 
2000. 


Income Tax Act, Part I 


Notwithstanding 
und the Act for ai 


agreement, or the statute 5 dhculis self-; “government powers vides the 
authority to impose direct taxes. A cond example, if a particular 
meets the definition of “a public body a a function of 

of the | 


Caren P itis isaac thee the , eamaphie itedaey of the school board be th 
of jurisdiction of the board as defined by provincial legislation or regulatio: 


(12) Information returns — Every person who, because of para- 
graph (1)(e) or (1), is exempt from tax under this Part on all or part 
of the person’s taxable income shall, within 6 months after the end 
of each fiscal period of the person and without notice or demand 
therefor, file with the Minister an information return for the period 
in prescribed form and containing prescribed. information, if 


(a) the total of all amounts each of which is a taxable dividend 
or an amount received or receivable by the person as, on account 
of, in lieu of or in satisfaction of, interest, rentals or royalties in 
the period exceeds $10,000; 


(b) at the end of the person’s preceding fiscal period the total 
assets of the person (determined in accordance with generally 
accepted accounting principles) exceeded $200,000; or 


(c) an information return was required to be filed under this sub- 
section by the person for a preceding fiscal period. 


Related Provisions: 149.1(14)—Charity or RCAAA information 
162(7)(a) — Penalty for failure to file; 233 — Demand for information return. 


History: Subsec. 149(12) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 88(4), 
applicable to fiscal periods ending after 1992. 


return; 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Forms: T1044: Non-profit organization (NPO) information return; T4117: Income tax 
guide to the Non-Profit Organization (NPO) information return [guide]. 


Registered Charities Newsletters: 19 (what is the difference between a registered 
charity and a non-profit organization?). 


Selected Cases [s. 149]: Lutheran Life Insurance Society of Canada v. Canada, 
[1991] 2 C.T.C. 284 (FCTD) (Non-profit fraternal benefit society cannot deduct in- 
come from non-insurance fraternal sources from investment income; fraternal divi- 
dends deductible from life insurance income when paid back for non-insurance frater- 
nal purposes). 


Definitions [s. 149]: “allowable capital loss” — 38(b), 248(1); “amateur athlete 
trust” — 143,1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 
248(1); “beneficially interested” — 248(25); “business” — 248(1); “Canada” — 255, 
Interpretation Act 35(1), “Canadian resource property” — 66(15), 248(1); “cemetery 
care trust” — 148.1(1), 248(1); “control” — 149(8); “controlled” — 256(5.1), (6), 
(6.1); “controlled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), In- 
terpretation Act 35(1); “deferred profit sharing plan” — 147(1), 248(1); “depreciable 
property” — 13(21), 248(1); “dividend”, “employed” — 248(1); “eligible funeral ar- 
rangement” — 148.1(1), 248(1); “employees profit sharing plan” — 144(1), 248(1); 
“employment” — 248(1); “farm loss” — 111(8), 248(1); “farming” — 248(1); “filing- 
due date” — 150(1), 248(1); “fiscal period” — 249.1; “fishing” — 248(1); “foreign re- 
source property” — 66(15), 248(1); “geographical boundaries” — 149(11); “gross rev- 
enue” — 149(8)(b), 149(9), 248(1); “Her Majesty” — Interpretation Act 35(1); “i 

movables” — Quebec Civil Code art. 900-907; ; “insurer” — 248(1); “inter Bie 
trust”? — 108(1), 248(1); “interest” in real property — 248(4); “life insurance busi- 


ness” — 248(1); “limited partnership loss” — 96(2.1)(e), 248(1); “Minister” — 248(1); 
“month” — Interpretation Act 35(1); “net capital loss”, “non-capital loss” — 111(8), 
248(1); “office” —248(1); “outside the geographical boundaries” — 149(1.2); 
“owned” — 149(1.3); “Parliament” — Interpretation Act 35(1); “Person” — 248(1); 


“pooled registered pension plan” — 147.5(1), 248(1); “prescribed”, “property” — 
248(1); “province” — Interpretation Act 35(1); “qualifying environmental trust” — 
211.6(1), 248(1); “qualifying owner? — 149(1)(d.6); “qualifying share” — 192(6), 
248(1) [not intended to apply to s. 149]; “real right in immovables” — 248(4.1); “reg- 
istered Canadian amateur athletic association” — 248(1); “registered disability savings 
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plan” — 146.4(1), 248(1); “registered pension plan” — 248(1); “registered retirement 
income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 
248(1); “registered supplementary unemployment benefit plan” — 145(1), 248(1); 
“regulation” — 248(1); “related” —251(2); “related segregated fund trust” — 
138.1(1)(a); “resident in Canada’ — 250; “restricted farm loss” — 31, 248(1); “retire- 
ment compensation ababgement’ ; “scientific research and experimental develop- 
ment” — 248(1), Reg. 2900(1); “servant” — 248(1)‘employment”; “share”, “share- 
holder”, “specified shareholder”, “subsidiary wholly-owned corporation” — 248(1); 
“TESA” — 146,2(5), 248(1); “taxable. capital gain” — 38(a), 248(1); “taxable. in- 
come” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); . “trust” — 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 

Interpretation Bulletins [s. 149]: IT-151R5: Scientific research and experimental 
development expenditures; IT-167R6: Registered pension plans — employee’s contri- 
butions; IT-269R4: Part IV tax on dividends received by a private corporation or a 
subject corporation; IT-362R: Patronage dividends. 


© 


Qualified Donees 


149.1 (1) Definitions — In this section and section 149.2, 
Related Provisions: 172(6), 187.7 — Application of subsec. 149.1(1). 


History: The heading before s. 149,1 amended. to substitute “Qualified Donees” for 
“Charities”, by 2011, c. 24, s. 51, in force on January 1, 2012. 


The opening words of subsec. 149.1(1) amended to add “and section 149.2” by 2007, c. 
35, subsec. 46(1), applicable after March 18, 2007. 


“Canadian amateur athletic association’ means an association 
that 


(a) was created under any law in force in Canada, 
(b) is resident in Canada, 


(c) has no part of its income payable to, or otherwise available 
for the personal benefit of, any proprietor, member or share- 
holder of the association unless the proprietor, member or share- 
holder was a club, society or association the primary purpose 
and primary function of which was the promotion of amateur 
athletics in Canada, 


(d) has the promotion of amateur athletics in Canada on a na- 
tionwide: basis as its exclusive purpose»and:exclusive function, 
and 


(e) devotes all its resources to that purpose and. function; 


Related Provisions: © 149.1(4.2) — Revocation of RCAAA ' registration; 
149.1(6.01) — Meaning of “devotes all of its resources” — related business; 
149.1(6.201) — Meaning of “devotes all of its resources” — political activities; 
248(1)‘registered Canadian amateur athletic association” —CAAA that is registered. 


History: “Canadian amateur athletic association” added to subsec. 149(1) by 2011, c. 
24, s. 52(2), in force on January 1, 2012. 


“capital gains pool” — [Repealed] 


History: The definition “capital gains pool’ repealed by 2010, c. 25, subsec. 37(1), 
applicable to taxation years that end after March 3, 2010. It formerly read: 


“capital gains pool”, of a registered charity for a taxation year, means the amount 
by which 


(a) the total of all amounts, each of which is the amount of a capital gain of 
the charity from the disposition of an enduring property after March 22, 
2004 and before the end of the taxation year (other than.a capital gain from a 
disposition of a bequest or an inheritance received by. the charity in a taxa- 
tion year that included any time before 1994) that is declared by the charity 
in an information return under subsection (14) for the taxation year during 
which the disposition occurred, 


exceeds 


(b) the total of all amounts, each of which is the amount, determined for a 
preceding taxation year of the charity that began after March 22, 2004, that 
is the lesser of the amount determined under paragraph (a) of the description 
of A.1 in the definition “disbursement quota” and the amount claimed by the 
charity under paragraph (b) of that description; 


The definition “capital gains pool” in subsec..149.1(1) added by 2005, c. 19, subsec. 
35(2), applicable to taxation years that begin after March 22, 2004. 


“charitable foundation” means a corporation or trust that is con- 
stituted and operated exclusively for charitable purposes, no part of 


the income of which is payable.to, or is otherwise available for, the 


personal benefit of any proprietor, member, shareholder, trustee or 


settlor thereof, and that is not a charitable organization; 


— Exemptions 


S. 149.1(1) cha 


Related . Provisions: 149 — Exemptions; 149.1(6.1) — Charitable | purposes; 
149.1(12)(b) — Rules — income; 149.1(22) — Refusal by Minister to register founda- 
tion; 188.1(4), (5) — Penalty for conferring undue benefit on a person. 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. 


Forms: RC4106: Registered charities operating outside Canada [guide]; T2050: Ap- 
plication to register a charity under the ITA; T4063: Registering a charity for income 
tax purposes [guide]. 


“charitable organization’”’ means an organization, whether or not 
incorporated, 


(a) all the resources of which are devoted to charitable activities 
carried on by the organization itself, 


(b) no part of the income of which is payable to, or is otherwise 
available for, the personal benefit of any proprietor, member, 
shareholder, trustee or settlor thereof, 


(c) more than 50% of the directors, trustees, officers or like offi- 
cials of which deal with each other and with each of the other 
directors, trustees, officers or officials at arm’s length, and 


(d) where it has been designated as a private foundation or pub- 
lic foundation pursuant to subsection (6.3) of this section or sub- 
section 110(8.1) or (8.2) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, or has applied after Feb- 
ruary 15, 1984 for registration under paragraph 110(8)(c) of that 
Act or under the definition “registered charity” in subsection 
248(1), not more than 50% of the capital of which has been con- 
tributed or otherwise paid into the organization by one person or 
members of a group of persons who do not deal with each other 
at arm’s length and, for the purpose of this paragraph, a refer- 
ence to any person or to members of a group does not include a 
reference to Her Majesty in right of Canada or a province, a mu- 
nicipality, another registered charity that is not a private founda- 
tion, or any club, society or association described in paragraph 
149(1)); 


propose’ Amendment — 149. 1(1)“charitable_ 
organization” (c), (d) 


 (c) more tha 50% of the directors, tugece, olieas or ike. 
ee icials of web deal at ane depeth with each ae and 


(i) each of te oe ee trustees, officers and like of- 


y in Tight of Camas a or of a province, a Tine peey : 
r registered harity that is not a private foundation, . 

and any club, society or association described in paragraph 

149(1)d)). who do not deal with each other at arm’s length, 

if the group. would, if it were a person, be a person de 
- scribed by subparagraph (d)@), and - 


(d) that i is not, at the particular time, and would not at the nae 
icular time be, if the organization were a she tie con- 
olled directly or indirectly in any manner whatever — 


(i) bya person (other than Her Majesty in right of Canali 
or of a province, a municipality, another registered charity — 
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_ that is not a private foundation, and any ‘clubycsaciely . 


association described in paragraph 149(1)()), 


(A) who immediately after the particular time, has con- 


tributed to the organization amounts that are, in tota 
greater than 50% of the capital of the oe 
os 7 mediately after the particular time, and bit 


(B) who immediately after the pérson’s rage contribution © 
at or before the particular time, had contributed to the 
organization amounts that were, in total, greater than 
50% of the capital of the organization immediately after, 


the making of that last contribution, or 


(ii) by a person, or by a group of persons that do not deal at 


arm’s length with each other, if the person or any member 


of the group does not deal at arm’s length with a sRPTROD 


described in subparagraph (i); 


a 


Application: The July 16, 2010 draft fegislatinn, (Part 1 — technical), gee . 
109(3), will amend paras. (c) and (d) of the definition “charitable’ organization” in 


subsec. 149.1(1) to read as above, applicable after 1999 except that, in respect of a 


charitable organization that was not designated before 2000 as a private foundation — 


or a public foundation under subsec. 149.1(6,3) or under subsec. 1 10(8.1) or (8.2), as 
enacted by R.S.C. 1952, c. 148 [repealed: see Pre-RSC History to 110(8.1), (8. 2) on 
TaxPartner or Taxnet Pro], and that has not applied after February 15, 1984 for re- 
gistration under para. 110(8)(c) of that Act [repealed: see Pre-RSC History to 110(8)] 
or under 248(1)“registered charity”, subparas. (c)(ii) and (iii) of the definition “chari- 
table organization”, as amended, are applicable after the earlier of the day, if any, on 
which the organization is designated after 1999 as a private foundation ora public 
foundation under subsec. 149.1(6.3), and December 31, 2004. 


Technical Notes (July 2010): The definition “charitable organization” provides 
that more than 50% of the directors, trustees, officers or similar officials of a charita- 
ble organization must deal with each other and with each of the other directors, trust- 
ees, officers or similar officials at arm’s length, 


For a charity that has applied for registration after February 15, 1984 and which has 
been designated as a private or public foundation, the definition “charitable organiza- 
tion” also requires that not more than 50% of the charity’s Capital be contributed by a 
person or group of persons not dealing with each other at arm's length. This defini- 
tion is amended to replace the “contribution” test with a “control” test. Asa result, a 
charity will not be disqualified from being treated as a charitable organization solely 
because a person, or a group of persons not dealing with each other at arm’s length, 
has contributed more than 50% of the charity’s capital. However, such a person or 
group 1s not permitted to control the charity in any.way, nor may the person.or the 
memibers of the group represent more than 50% of the directors, trustees, officers and 
similar officials of the charity. 


Letter from Dept. of Finance, Sept. 11, 2001: 
Dear [xxx]: 


Iam responding to your recent inquiry concerning the capital restriction in the defini- 
tion of charitable organization of not more than 50% of the capital contributed to the 
organization by one person or a group of persons not dealing at arm’s length: 


This matter has been brought to our attention recently in the context that it could 
have unintentional implications prohibiting large one-time donations. 


From a tax policy perspective, we agree that the income tax provisions should not 
have the effect of prohibiting or limiting charitable giving. Under the current defini- 
tion of “charitable organization”, the capital restriction of not more than 50% could 
unintentionally have that effect. 


Consequently, and in light of the other restrictions in the income tax provisions in- 
cluding disbursements requirements, we are recommending to the Minister of Fi- 
nance that the definition “charitable organization” in subsection 149. (1) of the Act 
be amended to ensure that in certain circumstances large donations are not prohib- 
ited. In particular, we are recommending the replacement of the current contribution 
test with a post-donation test. This test will require that, at all times after the dona- 
tion, any person (or group of persons not dealing at arm’s length) contributing more 
than 50% of the capital of the organization must deal at arm’s length with more than 
half of the directors, trustees and officers of the organization, and must not have any 
direct or indirect influence over the organization such that, if exercised, it would be 
reasonable to conclude that the person (or group) controls the organization or one or 
more activities of the organization. 


We are recommending that such an amendment apply for the purpose of determining 
an organization’s status after 1999, If the recommendation i is acted upon, we antici- 
pate that the amendment would be included in a future income tax technical bill. 


Yours sincerely, 


Len Farber 
General Director, Tax Legisiation Division 


[See also the proposed amendment to 149.1(1)“public foundation” Shed | 


CRA news release, July 11, 2007: Charities Directorate begins oe 
proposed changes relating to new tests for designation of charities 


Income. Tax Act, Part I 


The Charities Directorate is now applying the “control test” in j ‘its review of app 
tions for registration and re-designation. Applications for re-designation. < 

ively for taxation years that begin after 1999. However, the proposed 
tion contains a limited 90-day timeframe within which a régistered charity can 
for re-designation for a prior taxation year. As such, registered charities have until 
days after Bill C-33 [now the July 16, 2010 draft legislation — ed.] receives Royal _ 
Assent to apply for retroactive re-designation. Applications received after that date i 
will still fall under these new rules, bux the ce ane will pale become Messer : 
for future taxation years. ; ois ce 


A “What’s New” will be posted on the Dectoces? s Web site aes charities of 
the date on which Bill C-33 [now the July 16, 20 0 draft legislation ed] segs 
Royal Assent and the date on which the 90-day period expires. : 


The Charities Directorate is currently developing guidelines for applying the new 
“control test” with respect to registered charities. The guidelines will be available in : 
the hear future on the Directorate’s Web site at: Wwww.cra.gc. ca/charities, ae 


Bs 


Related Provisions: 149 — Exemptions; 149.1(6), (6.2) — Whether resources de- 
voted to charitable activities; 149,1(6.3) — Designation as public foundation, etc.; 
149.1(6.4) — Registered national arts service organization deemed to be charitable or- 
ganization; 149.1(12)(b) — Rules — income; 149.1(22) — Refusal by Minister to reg- 
ister foundation; 188 — Revocation tax; 188.1(4), (5) — Penalty for conferring undue 
benefit on a person; 256(5.1), (6) — Meaning of “controlled, directly or indirectly”. 


Selected Cases [subsec. 149.1(1)“charitable organization”): Earth 
Fund/Fond pour la Terre v. MNR, [2003] 2 C.T.C. 10 (FCA) (Mere intention to do 
something charitable not sufficient); Canadian Magen David Adom for Israel y. MNR, 
[2002] 4 C.T.C. 422 (FCA) (Inability to demonstrate that donations being used for 
charitable purposes sufficient to justify de-registration); Vancouver Society of 
Immigrant & Visible Minority Women y. MNR, [1999] 2 C.T.C. 1 (SCC); aff'g [1996] 2 
C.T.C. 88 (FCA) (Valid charitable organization must be constituted exclusively for 
charitable purposes); Everywoman’s Health Centre Society (1988) v. Canada, [1991] 2 
C.T.C. 320 (FCA) (Free-standing abortion clinic is a charity within common. law 
meaning); National Model Railroad Association v. MNR, [1989] 1 C.T.C. 300 (FCA) 
(Taxpayer not charitable organization when activities have a “public character”); 
Toronto Volgograd Committee v. MNR, [1988] 1 C,.T.C. 365 (FCA) (Registration re- 
fused when activities political); Positive Action Against Pornography v. MNR, [1988] 1 
C.T.C. 232 (FCA) (Registration refused when society not constituted for “advancement 
of education”); Native Communications Society. of B.C. v. MNR,{1986] 2'C.T.C.:170 
(FCA) (Objects of non-profit corporation for benefit of community held charitable). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”) 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. See also at end of s, 149.1. 


Registered Charities Newsletters: 11 (consultation on registering organizations 
that provide rental housing for low-income); 15 (facts and figures about charities and 
the CRA today; registered charities as internal divisions of other charities; elimination 
of racial discrimination as a charitable purpose); 17 (new policy statement on promot- 
ing racial equality; contact information); 20 (facts and figures; working outside Can- 
ada; working with ade 27 (facts and feu about charities and the CRA in 2005); 
28 (facts and figures); 31 (disbursement quota — charitable organizations take note); 
31 33 (My Business ee for charities); Charities Connection 5 (the Charities Direc- 
torate’s guidance documents); Charities Connection 8 (golf tournaments). 


Charities Policies: CPC-003: Umbrella organization (see also July 29, 2005 consul- 
tation on proposed guidelines for the registration of umbrella organizations); CPC-004: 
Housing to the aged; CPC-011: Promotion of employment; CPC-013: Relief of pov- 
erty — advancement of education; CPC-022: Administration of registered charities’ 
group insurance; CPC-027: Whether publishing a magazine can be considered a chari- 
table activity under the advancement of education; CPS-001: Applicants that are estab- 
lished to hold periodic fundraisers; CPS-002: Relief of the aged; CPS-003: Daycare 
facilities; CPS-004: Applicants with broad object clauses; CPS-005: Festivals and the 
promotion of tourism; CPS-006: Registered charities making improvements to property 
leased from others; CPS-008: Organizations established to assist other charities; CPS- 
009: Holding of property for charities; CPS-010; Registration of arts festivals; CPS- 
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012: Benefits to aboriginal peoples of Canada; CPS-013: School councils; CPS-015: 
Registration of organizations directed at youth; CPS-016: Distinction between self-help 
and members’ groups; CPS-019: What is a related business?; CPS-020: Applicants that 
are established to relieve poverty by providing rental housing for low-income tenants; 
CPS-021: Registering charities that promote racial equality; CPS-023: Applicants as- 
sisting ethnocultural communities; CPS-028: Fundraising by registered charities. 


Charities Guidance: CG-001: Upholding human rights and charitable registration; 
CG-002: Canadian registered charities carrying out activities outside Canada; CG-003: 
Charitable work and ethnocultural groups — information on registering as a charity; 
CG-004: Using an intermediary to carry out a charity’s activities within Canada; CG- 
009: Trust document; CG-011: Promotion of animal welfare and charitable registration. 


Forms: RC4106: Registered charities operating outside Canada [guide]; T2050: Ap- 
plication to register a charity under the ITA; T2095: Registered charities — application 
for re-designation; T4063: Registering a charity for income tax purposes [guide]; 
T4118: Auditing charities [booklet]. 


“charitable purposes” includes the disbursement of funds to quali- 
fied donees; 


Charities Policies: CPC-014: Provision of goods and» services. “See under 
149.1(1)“charitable organization” for Policies on whether the objects of an organization 
entitle it to registration as a charity. 


“charity” means a charitable organization or charitable foundation; 


Related Provisions: 149(1)(f)\— Exemptions for registered charity; 149(1)(1) — 
Non-profit organizations; 188 — Revocation tax; 248(1) — “registered charity”. 


Interpretation Bulletins: IT-496R: Non-profit organizations. 
Registered Charities Newsletters: See under 248(1)“registered charity”. 


Forms: T2050: Application to register a charity under the ITA; T2095: Registered 
charities — application for re-designation; T4063: Registering a charity for income tax 
purposes [guide]. 


“designated gift’? means that portion of a gift of property made ina 
taxation year by a particular registered charity, to another registered 
charity with which it does not deal at arm’s length, that is desig- 
nated by the particular registered charity in its information return 
for the taxation year; 

Related Provisions: 149.1(1.1)(a) — Designated gift (DG) deemed not spent on 
charitable activities; 149.1(4.1)(d), 188.1012) — Receiving charity need not disburse 
DG; 149.1(12)(b)G) — DG not included in receiving charity’s income. 


History: The definition “designated gift” added to subsec. 149.1(1) by 2010, c. 25, 
subsec. 37(3), applicable to taxation years that end after March 3, 2010. 


“disbursement quota’, for a taxation year of a registered charity, 

means the amount determined by the formula 

! A x B x 0.035/365 

where 

Ais the number of days in the taxation year, and 

B is 
(a) the prescribed amount for the year, in respect of all or a 
portion of a property owned by the charity at any time in the 
24 months immediately preceding the taxation year that was 


not used directly in charitable activities or administration, if 
that amount is greater than Bs 


(i) if the registered charity is a charitable organization, 
$100,000, and 


(ii) in any other case, $25,000, and 
(b) in any other case, nil; Sante 
Related Provisions: | 149.1(1.2)— Authority of Minister — calculation of pre- 


scribed amount; 149.1(2)(b) — Charitable organization must expend DQ each year; © 


149.1(3)(b) — Public foundation must expend DQ each year; 149.1(4)(b) — Private 
foundation must expend DQ each year; 149.1(4.1) — Anti-avoidance rule re DQ; 
149.1(5) — Administrative reduction in DQ; 149.1(8) — If approved by Minister, ac- 
cumulated, property not included in formula; 149.1(12) — Rules; 149,1(20), (21) — 
Carryforward or. carryback of disbursement excess; 248(30)-(33) — Determination of 
eligible amount of gift; 257 — Formula cannot calculate to less than zero. 


History: The definition “disbursement quota” in subsec. 149.1(1) amended by 2010, c. 
25, subsec. 37(2), applicable to taxation years that end after March 3, 2010. It formerly 
read: 


“disbursement quota”, for a taxation year of a registered charity, means the 
amount determined by the formula 


A+A.1+B+B.1 


S. 149.1(1) dis 


where 


A is 80% of the total of all amounts each of which is the eligible amount of a 
gift for which the charity issued a receipt described in subsection 110.1(2) or 
118.1(2) in its immediately preceding taxation year, other than a gift that is 


(a) an enduring property, or 

(b) received from another registered charity, 
A.1 is the amount, if any, by which 

(a) the sum of 


(i) 80% of the total of all amounts, each of which is the amount of 
an enduring property of the charity (other than an enduring property 
‘described in subparagraph (ii), an enduring property that was re- 
ceived by the charity as a specified gift, or a bequest or an inheri- 
tance received by the charity in a taxation year that included any 
time before 1994) to the extent that it is expended in the year, and 


(ii) the total of all amounts, each of which is the fair market value, 

when transferred, of an enduring property (other than an enduring 

property that was received by the charity as a specified gift) trans- 

ferred by the charity in the taxation year by way of gift to a quali- 
, fied donee 


exceeds 


(b) the amount, if any, claimed by the charity, that may not exceed the 
lesser of 


(i) 3.5% of the amount determined for D, and 


(ii) the capital gains pool of the charity for the taxation year, 


(a) in the case of a private foundation, the total of all amounts each of 
which is an amount received by it in its immediately preceding taxation 
year from a registered charity, other than an amount that is a specified 
gift or an enduring property, or 


(b) in the case of a charitable organization or a public foundation, 80% 
of the total of all amounts each of which is an amount received by it in 
its immediately preceding taxation year from a registered charity, other 
than an amount that is a specified gift or an enduring property, and 


B.1 is the amount determined by the formula 


C x 0.035 [D — (E + F)]/365 
where 
C is the number of days-in the taxation year, 
D is 
(a) the prescribed amount for the year, in respect of all or a portion 
of a property (other than a prescribed property) owned by the char- 
ity at any time in the 24 months immediately preceding the taxation 


year that was not used directly in charitable activities or administra- 
tion, if that amount is greater than $25,000, and 


(b) in any other case, nil, 


Eis the total of the amount determined for subparagraph (a)(ii) of the 
description of A.1, and */s of the total of the amounts determined for A 
and subparagraph (a)(i) of the description of A.1, for the year in respect 
of the charity, and 


F is the amount equal to 


(a) in the case of a private foundation, the amount determined for B 
for the year in respect of the charity in accordance with paragraph 
(a) of the description .of B, or 


(b) in the case of a charitable organization or a public foundation, °/ 
of the amount determined for B for the year in respect of the charity 
in accordance with paragraph (b) of the description of B; 


The definition “disbursement quota” in subsec. 149.1(1) amended by 2005, c. 19, sub- 
sec. 35(1), applicable to taxation years that begin after March 22, 2004, except that, in 
applying the amendment to a taxation year that begins before 2009 of a charitable or- 
ganization registered by the Minister of National Revenue before March 23, 2004, the 
amount claimed by the charitable organization under para. (b) of the description of A.1 
is deemed to be nil. The definition formerly read: 


“disbursement quota” for a taxation year of a charitable foundation means the 

amount determined by the formula 

Cx 0.045 [D - (E+ F)] f 
365 


A+A1+B+ G 


where 


A is 80% of the total. of all amounts each of ‘which is the amount of a gift for 
which the foundation issued a receipt described in subsection 110.1(2) or 
118.1(2) in its immediately preceding taxation year, other than 


1289 


S. 149.1(1) dis 


_ Proposed Amendment — Former 149.1(1 )“disbursement 
quota”A opening words _ 


3 is 80% of the: total of all amounts each of which i: Us 
gift for which the foundation issued a receipt described in subsection 
110.1(2) or 118.1(2) in its immediate P eding taxation year, other than 


Application: The July 16, 2010 draft legi tion (Part 1 — techni . ‘subsec. 
109(15), will amend the opening words of the ‘description of A in the definition 
“disbursement quota” in subsec. 149.1(1) to read as above, applicable to gifts made 
after December 20, 2002 but in a taxation year that begins before March 23, 2004. 


Technical Notes (July 2010): The “disbursement quota” for a taxation year of a 
charitable foundation or organization is defined in subsection 149, 1(1) for the pur-_ 
pose of determining the amount that the charity i is re 
activities or gifts to other charities. One factor in calculating the disbursement 
quota is a specified proportion of donations for which tax receipts are issued. 


Consequential to the addition of new subsection 248(31), the definition “disburse- 
ment quota” is to be read in respect of gifts made after December 20, 2002 and in a 
taxation year that begins before March 23, 2004, to provide that the amount of a 
gift for which a tax receipt is issued refers to the “eligible amount” of the gift. For 
additional information, see the commentary to new subsection 248(31). 


(a) a gift of capital received by way of bequest or inheritance, 


(b) a gift received subject to a trust or direction to the effect that the 
property given, or property substituted therefor, is to be held by the 
foundation for a period of not less than 10 years, or 


(c) a gift received from a registered charity, 


A.1 is 80% of the total of all amounts each of which is the amount of a gift 
received in a preceding taxation year, to the extent that the amount of the gift 


gies Amendment — Former 149.1(1)“disbursement 
quota”A.1 opening words 


A.lis 80% of the total of all amounts each of which is the eligible amount of a 
gift received in a preceding taxation year, to the extent that the eligible 
amount 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
109(16), will amend the opening words of the description of A.1 in the definition 
“disbursement quota” in subsec. 149.1(1) to read as above, applicable to gifts made 
after December 20, 2002 but in a taxation year that begins before March 23, 2004. 


Technical Notes (July 2010): See under 149.1(1)"disbursement quota”A open- 
ing words above, 


(a) is expended in the year, and 
(b) was excluded from the disbursement quota of the foundation 


(i) because of paragraph (a) of the description of A for a taxation 
year that begins after 1993, or 


(ii) because of paragraph (b) of the description of A, 


(a) in the case of a private foundation, the total of all amounts each of 
which is an amount received by it in its immediately preceding taxation 
year from a registered charity, other than an amount that is a specified 
gift, or 


(b) in the case of a public foundation, 80% of the total of all amounts 
each of which is an amount received by it in its immediately preceding 
taxation year from a registered charity, other than an amount that is a 
specified gift, 


Cis the number of days in the taxation year, 


Dis the prescribed amount for the year in respect of property (other than a 
prescribed property) or a portion thereof owned by the foundation at any 
time in the immediately preceding 24 months that was not used directly in 
charitable activities or administration, 


E is */; of the total of the amounts determined for A and A.1 for the year in 
respect of the foundation, 


F is the amount equal to 


(a) in the case of a private foundation, the amount determined as the 
value of B for the year in accordance with paragraph (a) of the descrip- 
tion of B, or 


(b) in the case of a public foundation, 7/4 of the amount determined as the 
value of B for the year in accordance with paragraph (b) of the descrip- 
tion of B, and 


G is, for each of the first 10 taxation years of the foundation commencing after 
1983, a portion of the amount, if any, by which 


(a) 90% of the amount, if any, by which the amount deducted by the 
foundation, for its last taxation year that commenced before 1984, pur- 
suant to paragraph 149.1(18)(a) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, as it read for that year, exceeds 
the total of the amounts determined in respect of the foundation under 
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clauses 149.1(1)(e)(Gv)(B) to (D) of that Act for its first taxation year 
commencing after 1983 


exceeds 


(b) the total of all amounts each of which is an amount that, for a pre- _ 
ceding taxation year, has been determined as the value of G or included 
under subparagraph 149.1(1)(e)(v) of the above-mentioned Act in deter. 
mining the disbursement quota of the foundation, 


that is not less than the amount obtained when such excess is divided by the 
difference between 10 and the number of preceding taxation years of the 
foundation that commenced after 1983 and before the year. 


The formula in the definition “disbursement quota” in subsec. 149.1(1) amended by 
1998, c. 19, subsec. 179(1), applicable to taxation years that end after November 1991 
except that, for such taxation years that began before 1993, the formula shall be read 
without reference to “A.1”. The formula formerly read: 


C x 0.045 [D - (E+ F) 
eG 
365 


The portion of the description of A in the definition “disbursement quota” in subsec. 
149.1(1) before para. (a) amended by the said c. 19, subsec. 179(2), applicable to taxa- 
tion years that end after November 1991. The portion formerly read: 


0.8A+A.1+B+ 


A _ is the total of all amounts each of which is the amount of a gift for which the 
foundation issued a receipt described in subsection 110,1(2) or 118.1(2) in 
its immediately preceding taxation year, other than 


The element A.1 added to the formula, its description added to the definition of “dis- 
bursement quota” in subsec. 149.1(1) and the description of E amended, by 1994, c. 21, 
subsecs. 74(1) to (3), applicable to taxation years that begin after 1992. The description 
of E formerly read: 
E_ is the amount equal to */4 of the amount determined as the value of A for the 
year, 

That portion of the description of A in “disbursement quota” in subsec. 149.1(1) pre- 
ceding para. (a) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 123(1), to substi- 
tute “subsection 110.1(2) or 118.1(2)” for “paragraph 110.1(1)(a) or 118.1(1)(a)”, ap- 
plicable to 1988 et seq. except that in its application to the 1988 taxation year, that 
reference shall be read as “subsection 110.2 or 118.1(2) of this Act or paragraph 
110(1)(a) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 
as it applied to taxation years ending before 1988”. 


Regulations: 3701 (prescribed amount). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations. See also at end of s. 149.1. 


Charities Policies: CPC-005: Accumulation of property; CPC-021: Disbursement 
quota, CPS-009: Holding of property for charities; CPS-028: Fundraising by registered 
charities. 

Registered Charities Newsletters: 4 (issuing receipts for gifts of art); 9 (once a 
charity has met its DQ); 13 (revised registered charity information return T3010); 18 
(how does a charity calculate its DQ if it has received a gift in kind?); 19 (proposed 
disbursement quota changes); 20 (DQ listed in Notice of Confirmation; working 
outside Canada — DQ); 31 (disbursement quota — charitable organizations take note; 
disbursement quota shortfalls); 33 (new fundraising guidance), 


Forms: T1259: Capital gains and disbursement quota worksheet; T3010A: Registered 
charity information return; T4033A: Completing the registered charity information re- 
turn [guide]. 


“divestment obligation percentage” of a private foundation for a 
particular taxation year, in respect of a class of shares of the capital 
stock of a corporation, is the percentage, if any, that is the lesser of 


(a) the excess, if any, at the end of the taxation year, of the per- 
centage of issued and outstanding shares of that class that are 
held by the private foundation over the exempt shares percent- 
age of the private foundation, and 


(b) the percentage determined by the formula 


AGB ae 
where 


A is the percentage determined under this paragraph in respect 
of the private foundation in respect of the class for the pre- 
ceding taxation year, 


B is the total of all percentages, each of which is the portion of 
a net increase in the excess corporate holdings percentage of 
the private foundation in respect of the class for the particular 
taxation year or for a preceding taxation year that is allocated 
to the particular taxation year in accordance with subsection 
149.2(5), and 


1290 


Division H — 


C is the total of all percentages, each of which is the portion of 

a net decrease in the excess corporate holdings percentage of 

the private foundation in respect of the class for the particular 

taxation year or for a preceding taxation year that is allocated 

to the particular taxation year in accordance with subsection 
149.2(7); 

Related Provisions: 149.2(3) — Net increase in the excess corporate holdings per- 

centage; 149.2(4)— Net decrease in the excess corporate holdings percentage; 

188.1(3.1) — Penalty for having divestment obligation percentage; 188.1(3.2)—(3.5) — 

Avoidance of divestment obligation; 257 — Formula cannot calculate to less than zero. 


History: The definition “divestment obligation percentage” in subsec. 149.1(1) 


amended by 2009, c. 2, subsec. 55(2), applicable after March 18, 2007. The definition | 


formerly read: 


“divestment obligation percentage” of a private foundation for a particular taxa- 
tion year, in respect of a class of shares of the capital stock of a corporation, is 
the percentage, if dny, greater than 0%, determined by the formula 


A+B-C 
where 


A is the percentage determined under this definition in respect of the private 
foundation in respect of the class for the preceding taxation year, 


Bis the total of all percentages, each of which is the portion of a net increase 
in the excess corporate holdings percentage of the private foundation in re- 
spect of the class for the particular taxation year or for a preceding taxation 
year that is allocated to the particular taxation year in accordance with sub- 
section 149.2(5), and 


Cis the total of all percentages, each of which is the portion of a net decrease 
in the excess corporate holdings percentage of the private foundation in re- 
spect of the class for the particular taxation year or for a preceding taxation 
year that is allocated to the particular taxation year in accordance with sub- 
section 149.2(7); 


The definition “divestment obligation percentage” added by 2007, c. 35, subsec. 46(2), 
applicable after March 18, 2007. 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime.for private foundations [guide]. 


“enduring property” — [Repealed] 


History: The definition “enduring property” repealed by 2010, c. 25, subsec. 37(1), 
applicable to taxation years that end after March 3, 2010. It formerly read: 


“enduring property” means property of a registered charity that is 


(a) a gift received by the charity by way of bequest or inheritance, including 
a gift deemed by’subsection 118.1(5.2) or (5.3), 


(b) if the registered charity is a charitable organization, a gift from another 
registered charity (other than a gift described by paragraph (d) or received 
from another charity in respect of which more than 50% of the members of 
the board of directors or trustees do not deal at arm’s length with each mem- 
ber of the board of directors or trustees of the charitable organization) that is 
subject to a trust or direction to the effect that the property given, or property 
substituted for the gift, 


(i) is to be held by the charitable organization fora period of not more 
than five years from the date that the gift was received by the charitable 
organization, and 


(ii) is to be expended in its entirety over the period referred to. in the 
trust or direction 


(A) to acquire a tangible capital property of the charitable organiza- 
tion to be used directly in charitable activities or administration, 


(B) in the course of a program of charitable activities of the charita- 
ble organization that could not reasonably be completed before the 
end of the first taxation year of the charitable organization ending 
after the taxation year in which the gift was received, or 


(C) any combination of the uses described in clauses (A) and (B), 


(c) a gift received by the registered charity (referred to in this definition as 
the “original recipient charity”), other than a gift received from another reg- 
istered charity, that is subject to a trust or direction to the effect that the 
property given, or property substituted for the gift, is to be held by the origi- 
nal recipient charity or by another registered charity (referred to in this defi- 
nition as a “transferee”’) for a period of not less than 10 years. from the date 
that the gift was received by the original recipient charity, except that the 
trust or direction may allow the original recipient charity or the transferee to 
expend the property before the end of that period to the extent of the amount 
determined for a taxation year (for the charity or the transferee, as the case 
may be) by B.1 in the formula in the definition “disbursement quota’, or 


(d) a gift received by the registered charity as a transferee from an original 
recipient charity or another transferee of a property that was, before that gift 
was so received, an enduring property of the original recipient charity or of 
the other transferee because of paragraph (a) or (b) or this paragraph, or pro- 
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perty substituted for the gift, if, in the case. of a property that was an endur- 
ing property of an original recipient charity because of paragraph (b), the gift 
is subject to the same terms and conditions under the trust, or direction.as 
applied to the gift to. the original recipient charity, 


The definition “ Bde property” in subsec. 149.1(1) added by 2005, c.°19, subsec. 
35(2), applicable to taxation years that begin after March 22, 2004. 


Registered Charities Newsletters: 27 (enduring property Q&A). 


“entrusted shares percentage”’ — [Repealed] 
History: The definition “entrusted shares percentage” in subsec. 149.1(1) repealed by 
2009, c. 2, subsec. 55(1), applicable after March 18, 2007. It formerly read: 


“entrusted shares percentage” of a private foundation, in respect: of a class of 
shares of the capital stock of a corporation, at any particular time means the 
percentage of the issued and outstanding shares of that class that are held at the 
particular time by the private foundation that are shares that were acquired by the 
private foundation by way of a gift that was subject to a trust or direction that the 
shares are to be held by the private foundation for a period ending not earlier 
than the particular time, if the gift was made - 


(a) before March 19, 2007, 
(b) on or after March 19; 2007 and before March 19, 2012 
(i) under. the terms of a will that was executed by a taxpayer before 


March 19, 2007 and not amended, by, codicil or otherwise, on or after 
March 19, 2007, and 


(ii) in circumstances where no other will of the taxpayer was executed 
or amended on or after March 19, 2007, or 


(c) on or after March’ 19, 2007, under the terms of a testamentary or inter 
vivos trust created before March 19, 2007, and not amended on or after 
March 19, 2007; 


The definition “entrusted shares percentage’ added Pe 2007, c. 35, subsec, 46(2), appli- 
cable after March 18, 2007. 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime for private foundations [guide]. 


“equity percentage” of a person in a corporation has, subject to 
subsection 149.2(2.1), the same meaning as defined in subsection 
95(4); 

Related Provisions: 149.2(2.1) — Deemed ownership. 


History: The definition “equity percentage” in subsec. 149.1(1) added by 2009, c. 2, 
subsec. 55(4), applicable after March 18, 2007. 


“excess corporate holdings percentage” of a private foundation, 
in respect of a class of shares of the capital stock of a corporation, 
at any time means 


(a) if the private foundation is not, at that time, a registered char- 
ity, 0%, 

(b) if the private foundation holds, at that time, an insignificant 
interest in respect of the class, 0%, and 


(c) in any other case, the number of percentage points, if any, by 
which the total corporate holdings percentage of the private 
foundation in respect of the class, at. that time, exceeds the 
greater of 20% and the exempt shares percentage, at that time, of 
the private foundation in respect of the class; 

Related Provisions: 149.1(8) — Transitional rule. 

History: Para. (c) of the definition “excess corporate holdings percentage” in subsec. 


149.1(1) amended by 2009, c. 2, subsec. 55(3) to substitute “exempt shares” for. “en- 
trusted shares’, applicable after March 18, 2007. 
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The definition “excess corporate holdings percentage” added by 2007, c. 35, subsec. 
46(2), applicable after’ March: 18, 2007. 


Forms: T2081: Excess Corporate holdings worksheet for private Folinidations: T2082: 
Excess corporate holdings regime for private foundations [gurde). 


“exempt shares” held by a private foundation at any particular — 


time means shares, of a class of the capital stock of a corporation, 
(a) that were acquired by the private foundation by way of a gift 


that was subject to a trust or direction that the shares are to be © 
held by the private foundation for a period ending not earlier | 


than the particular time, if the gift was made 
(a) before March 19, 2007, 
(ii) on or after March 19, 2007 and before March 19, 2012 


(A) under the terms of a will that was executed by a tax- 
payer before March 19, 2007 and not amended, by codicil 
or otherwise, on or after March 19, 2007, and 


- (B) in circumstances where no other will of the taxpayer 
was executed or amended on or after March 19, 2007, or 


(iii) on or after March 19, 2007, under the terms of a testa- 
mentary or inter vivos trust created before March 19, 2007, 
and not amended on or after March 19, 2007, 


(b) that were last acquired by the private foundation before 
March 19, 2007, other than shares that, at the particular time, 


(i) are described in paragraph (a), 
(ii) are listed on a designated stock exchange, or 


(iii) are shares of the capital stock of a particular corporation, 
which particular corporation has an equity percentage greater 
than 0% in a public corporation, a Class of the shares of the 
capital stock of which is listed on a designated stock ex- 
change, if 


(A) a corporation (in this subparagraph referred to as a 
“controlled corporation” and which may, for greater cer- 
tainty, be the particular corporation) 


(I) owns one or more shares of a class of the capital 
stock of the public corporation, and 


(II) is controlled, directly or indirectly in any manner 
whatever, by one or more relevant persons in respect 
of the private foundation, or by the private foundation 
alone or together with one or more such relevant 
persons, 


(B) the private foundation, if it held directly the shares 
described in subclause (A)(I), would have an excess cor- 
porate holdings percentage (determined without reference 
to subsection 149.2(8)) in respect of that class of shares 
that is greater than 0%, and 


(C) the private foundation, alone or together with all con- 
trolled corporations, holds more than an insignificant in- 
terest in respect of the class of shares described in sub- 
clause (A)(I), or 


(c) that are substituted shares held by the private foundation; 
Related Provisions: 149.2(2.1) —Deemed ownership; 149.2(10) — Shares held 
through a trust on March 18/07. 


History: The definition “exempt shares” in subsec. 149.1(1) added by 2009, c. 2, sub- 
sec. 55(4), applicable after March 18, 2007. 


“exempt shares percentage” of a private foundation at any time, 
in respect of a class of shares of the capital stock of a corporation, is 
the total of all amounts, each of which is the percentage of the is- 
sued and outstanding shares of that class that are exempt shares 
held by the private foundation at’ that time; 


History: The definition “exempt shares percentage” in subsec. 149. 1(1) added by 
2009, c. 2, subsec. 55(4), applicable after March 18, 2007. 


“neligible individual’, at any time, means an individual.who has 
been 


(a) convicted of a relevant criminal offence unless it is a convic- 
tion for which a pardon has been granted or issued and the par- 
don has not been revoked or ceased to have effect, 
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a record suspension has beet forked under the Criminal Records Act 
ord suspension has not been revoked or ceased to have effect. . 


(b) convicted of a relevant offence in the five-year sib pre- 
ceding that time, 


(c) a director, trustee, officer or like official of a registered char- 
ity or a registered Canadian amateur athletic association during a 
period in which the charity or association engaged in conduct 
that can reasonably be considered to have constituted a serious 
breach of the requirements for registration under this Act and for 
which the registration of the charity or association was revoked 
in the five-year period preceding that time, 


(d) an individual who controlled or managed, directly or indi- 
rectly, in any manner whatever, a registered charity or a regis- 
tered Canadian amateur athletic association during a period in 
which the charity or association engaged in conduct that can rea- 
sonably be considered to have constituted a serious breach of the 
requirements for registration under this Act and for which its re- 
gistration was revoked in the five-year period preceding that 
time, or 


(e) a promoter in respect of a tax shelter that involved a regis- 
tered charity or a registered Canadian amateur athletic associa- 
tion, the registration of which was revoked in the five-year pe- 
riod preceding that time for reasons that included or were related 
to participation in the tax shelter; 
Related Provisions: 149.1(1.01)—Record suspension includes _ pardon; 
149.1(4.1)(e) — Charity registration can be revoked if ineligible individual controls or 
manages it; 149.1(22)—— CRA can refuse to register charity if ineligible individual 
controls or manages it; 149.1(25) — CRA can refuse to register charity or RCAAA 
managed by ineligible individual; 188.2 — CRA can suspend charity if ineligible indi- 
vidual controls or manages it. 


History: The definition “ineligible individual’ added to subsec. 149.1(1) by 2011, c. 
24, subsec. 52(2), in force on January 1, 2012. 


“material transaction” of a private foundation, in respect of a 
class of shares of the capital stock of a corporation, means a trans- 
action or a series of transactions or events in shares of the class, in 
respect of which the total fair market value of the shares of the class 
that are acquired or disposed of by the private foundation or any 
relevant person in respect of the private foundation as part’ of the 
transaction or series (determined at the time of the transaction, or at 
the end of the series, as the case may be) exceeds the lesser of 


(a) $100,000, and 


(b) 0.5% of the total fair market value of all of the issued and 
outstanding shares of the class; 


Related Provisions: 149.2(2)— Avoidance transaction deented to be’ material 
transaction. 
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History: The definition “material transaction” in subsec. 149.1(1) added by 2007, c. 
35, subsec. 46(2), applicable after March 18, 2007. 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime for private foundations [guide]. 


‘non-qualified investment” of a private foundation means 


(a) a debt (other than a pledge or undertaking to make a gift) 
owing to the foundation by 


(i) a person (other than an excluded corporation) 


(A), who is a member, shareholder, trustee; settlor, officer, 
official or director of the foundation; 


(B) who has; or is a member of a group of persons who do 
not deal with each other at arm’s length who have, con- 
tributed more than 50% of the capital of the foundation, 
OL esiy 


(C) who does not deal at arm’s length with any person 
described in clause (A) or (B), or 


(ii) a corporation (other than an excluded corporation) con- 
trolled by the foundation, by any person or group of persons 
referred to in subparagraph (i), by the foundation and any 
other private foundation with which it does not deal at arm’s 
length or by any combination thereof, 


(b) a share of a class of the capital stock of a corporation (other 
than. an excluded corporation) referred to in paragraph (a) held 
by the foundation (other than a share listed on a designated stock 
exchange or a share that would be a qualifying share within the 
meaning assigned by subsection 192(6) if that subsection were 
read without reference to the expression “issued after May 22, 
1985 and before 1987’), and 


(c) aright held by the foundation to acquire a share referred to in 
paragraph (b), 

and, for the purpose of this definition, an “excluded corporation” is 
(d) a limited-dividend housing company to which paragraph 
149(1)(n) applies; 
(e) a corporation all of the property of which is used by a regis- 


tered charity in its administration or in carrying on its charitable 
activities, or 


(f) a corporation all of the issued shares of which are held by the 
foundation; 


Related Provisions: 189 —Tax regarding non-qualified investment; 
(6.1) — Meaning of “‘controlled”’. 


256(6), 


History: Para. (b) of the definition “non-qualified investment” in subsec. 149.1(1) 
amended to substitute “‘designated stock exchange” for “prescribed stock exchange” by 
2007, c: 35, para. 68(2)(m); applicable after December 13, 2007. 


Para. (b) of the definition “non-qualified investment” amended by 1994, c. 7, Sch. II 
(1991, 'c. 49), subsec. 123(2), applicable with respect to shares issued after May 22, 
1985, other than shares issued before 1986 to which subsec. 192(6) of the former Act, 
as it read on May 22, 1985, is applicable. Para. (b) formerly read: 
(b) a share of a class of the capital stock of a:corporation (other than an excluded 
corporation) referred to in paragraph (a) held by the foundation (other than.a 
share listed on a prescribed stock exchange or a share that would be a qualifying 
share within the meaning assigned by subsection 192(6) if that subsection were 
read without reference to the words “after May 22, 1985 and before 1987”), and 
That portion of “non-qualified investment” following para. (c) substituted by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 123(3), applicable to taxation years beginning after 
1983. That portion formerly read: 
and, for the purpose’ of this definition, an “excluded corporation” is a limited 
dividend housing company to which paragraph 149(1)(n) applies or a corpora- 
tion the operations of which are confined to the holding of property used by a 
registered charity in its administration or in carrying on its charitable activities; 
Registered Charities Newsletters: 27 (what is a non-qualified investment?). 


Charities Guidance: CG-006: Non-qualified investment — tax liability. 


“original corporate holdings percentage” of a private foundation, 
in respect of a class of shares of the capital stock of a corporation, 
means the total corporate holdings percentage of the private founda- 
tion, in respect of that class, held on March 18, 2007; 


History: The definition “original corporate holdings percentage” in subsec. 149.1(1) 
added by 2007, c. 35, subsec. 46(2), applicable after March 18, 2007. 


Exemptions S. 149.1(1) pub 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime for private foundations [guide]. 


‘private foundation” means a charitable foundation that is not a 
public foundation; 


Related Provisions: 75(3)(b)— Exclusion from .reversionary trust rules; 
149.1(6.3) — Designation as. public foundation, etc.; 149.1113) — Designation of pri- 
vate foundation as public; 189 — Tax on private foundation with non-qualified invest- 
ments; 248(1)“private foundation” — Definition applies to entire Act. © 


Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. See also at end of s. 149.1. 


Forms: T2095: Registered charities — application for re-designation. 


Registered Charities Newsletters: 16 (policies: new rules for determining whether 
a charity is a private foundation); 33 (reminder to file Form T2081, Excess Corporation 
Holdings Worksheet for Private Foundations). 


Charities Guidance: CG-006: Non-qualified investment — tax liability, CG-009: 
Trust document. 


“promoter” has the meaning assigned by section 237.1; 


History: The definition “promoter” added to subsec. 149(1) by 2011, c. 24, subsec. 
52(2), in force on January 1, 2012. 


‘public foundation” means a charitable foundation of which, 


(a) where the foundation has been registered after February 15, 
1984 or designated as a charitable organization or private foun- 
dation pursuant to subsection (6.3) or to subsection 110(8.1) or 
(8.2) of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, 


(i) more than 50% of the directors, trustees, officers or like 
officials deal with each other and with each of the other di- 
rectors, trustees, officers or officials at arm’s length, and 


(ii) not more than 50% of the capital contributed or otherwise 
paid in to the foundation has been so contributed or other- 
wise paid in by one person or members of a group of such 
persons who do not deal with each other at arm’s length, or 


(b) in any other case, 


(i) more than 50% of the directors or trustees deal with each 
other and with each of the other directors or trustees at arm’s 
length, and 


(ii) not more than 75% of the capital contributed or otherwise 
paid in to. the foundation has been so contributed or other- 
wise paid in by one person or by a group of persons who do 
not deal with each other at arm’s length 


and, for the purpose of subparagraph (a)(1i), a reference to any per- 
son or to members of a group does not include a reference to Her 
Majesty in right of Canada or a province, a municipality, another 
registered charity that is not a private foundation, or any club, soci- 
ee or association described in paras 149(1)(); 


: ity that is ‘not 1 pri Ine 
any club, society or association described in paragraph : 
eye eal with ee other at arm’ Ss 1 neth, 


cribed by Hilee ads (b)(i), an 
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S. 149.1(1) pub 


(b) that is not, at the particular time, and would not at the par- 
ticular time be, if the foundation were a corporation, me a oe 
— or indirectly i in any manner whatever _ 


(i) by a person (other than Her Majesty in ri t of bon 

or of a province, a municipality, another oe ered charity S 
[ iS not a private foundation, ; society OT 

association. described in paragraph 149(1)0), .. 


(A) who immediately. after the particular time, has con- — 
tributed to the foundation amounts that are, in total, 
greater than 50% of the capital of the foundation i imme- a 
diately after the particular time, and . 


(B) who immediately after the person’ s last contribath ion : 
at or before the particular time, had contributed to the — 
foundation amounts that were, in total, greater than 50% 
of the capital of the foundation immediat Mae the 
making of that last contribution, or ¥ 


(il) by a person, or by a group of persons that do not dan, at 
arm’s length with each other, if the person or any member 
of the group does not deal at arm’s eg von a person — 
described in subparagraph (i); 


Application: The July 16, 2010 draft legislation (Part 1— technical), subsec, 
109(1), will amend the definition “public foundation” in subsec. 149.1(1) to read as 
above, applicable after 1999 except that, in respect of a foundation that has not been 
designated before 2000 as a private foundation or a charitable organization under 
subsec. 149.1(6.3) or under subsec. 110(8.1) or (8.2), as enacted by R.S.C. 1952, ¢. 
148 [repealed; see Pre-RSC History to 110(8.1), (8.2) on TaxPartner or Taxnet Pro}, 
and that has not applied after February 15, 1984 for registration under para. 110(8)(c) 
of that Act [repealed; see Pre-RSC History to 110(8)] or under 248(1)“registered 
charity”, subpara. (a)(iii) and para. (b) of the definition “public foundation”, as 
amended, are in their application before the earlier of the day, if any, on which the 
foundation is designated after 1999 as a private foundation or a charitable organiza- 
tion under subsec. 149.1(6.3) and January 1, 2005, to be read 


(a) without reference to “(other than Her Majesty in right of Canada or of a prov- 
ince, a municipality, another registered charity that is not a private foundation, 
and any club, society or association described in paragraph 149(1)(1))”; and 


(b) as if the references to “50%” 
c1S9e 


Technical Notes (July 2010): The definition “public foundation” provides that 
more than 50% of the directors, trustees, officers or similar officials of a public foun- 
dation must deal with each other and with each of the other directors, trustees, of- 
ficers or similar officials at arm’s length. 


in para. (b) of the definition were read as 


This definition requires that not more than 50% (75% in some cases) of the founda- 
tion’s capital can be contributed by a person or group of persons not dealing with 
rine together at arm’s length. The “contribution” test in’ the definition is replaced by 

“control” test. As a result, a foundation will not be disqualified from being treated 
as a public foundation solely because a person, or a group of persons not dealing with 
each other at arm’s length, has contributed more than 50% of the foundation’s capi- 
tal. However, such a person or group is not permitted to control the foundation in any 
way, nor may the person or the members of the group represent more than 50% of 
the directors, trustees, officers and similar officials of the foundation. 


Letter from Dept. of Finance, Dec. 13, 2002: 
Dear [xxx]: 


I am writing in response to your letter dated November 14, 2002, in which you re- 
quested that the definition of a “public foundation” in the Income Tax Act be 
amended in a manner similar to the change that has been proposed in respect of 
charitable organizations. 


In particular, we have agreed to recommend an amendment that will replace the cur- 
rent contribution test for charitable organizations with a test applying after a donation 
is made. Under this test, any person (or group of persons not dealing at arm’s length) 
contributing more than 50% of the capital of the organization must deal at arm’s 
length with more than half of the directors, trustees and officers of the organization, 
and must not have any direct or indirect influence over the organization such that, if 
exercised, it would be reasonable to conclude that the person (or group) controls the 
organization or one or more activities of the organization. 


As the policy objectives for rules regarding the control of charitable organizations are 
similar to those for public foundations, we agree that it would be appropriate to rec- 
ommend that the definitions of each remain similar in this respect. We will also rec- 
ommend that such an amendment apply for the purpose of determining a founda- 
tion’s status after 1999. If the recommendation is acted upon, we anticipate that the 
amendment would ‘be included in a future technical Lg : 


Yours sincerely, 


Len Farber _ yy 
General Director, Tax pee Division: Tax Policy Bene 


Income Tax Act, Part I 


ASHES Deis as public foundation, 


Related Provisions: 
149.1(13) — Designation of private foundation as, public; 248(1)“private founda- 
tion” — Definition applies to entire Act. 


etc.; 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-83R3: Non-profit organizations — Taxation of income 
from property. See also at end of s. 149.1. 

Registered Charities Newsletters: 16 (policies: new rules for determining whether 
a charity is a private foundation). 

Charities Policies: CPC-002: Related business; CPS-009: Holding of property for 
charities; CPS-019: What is a related business’. 

Charities Guidance: CG-009: Trust document. 


Forms: T2095: Registered charities — application for re-designation. 


“qualified donee”, at any time, means a person that is 
a) registered by the Minister and that is 
g y 


(i) a housing corporation resident in Canada and exempt 
from tax under this Part because of paragraph 149(1)(i) that 
has applied for registration, 


(ii) a municipality in Canada, 


(iii) a municipal or public body performing a function of 
government in Canada that has applied for registration, 


(iv) a university outside Canada that is prescribed to be a uni- 
versity the student body of which ordinarily includes students 
from Canada, or 


(v) a charitable organization outside Canada to which Her 
Majesty in right of Canada has made a gift in the 36-month 
period that begins 24 months before that time, 


(b) a registered charity, 
(c) a registered Canadian amateur athletic association, or 


(d) Her Majesty in right of Canada or a province, the United 
Nations or an agency of the United Nations; 
Related Provisions: 110.1(1)(a) — Deduction for donation by corporation to quali- 
fied donee; 118.1(1)“total charitable gifts”, 118.1(3) — Tax credit for donation by indi- 
vidual to qualified donee; 149.1(4.3), 168(1) — Revocation of registration for non- 
compliance; 149.1(22) — Refusal to register applicant as qualified donee; 230(2) — 
Requirement to keep records; 248(1)“qualified donee” — Definition applies to entire 
Act. 
History: The definition “qualified donee” in subsec. 149.1(1) amended by 2011, c. 24, 
subsec. 52(1), in force on January 1, 2012. It formerly read: 
“qualified donee” means a donee described in any of paragraphs 110.1(1)(a) and 
(b) and the definitions “total charitable gifts” and “total Crown gifts” in subsec- 
tion 118.1(1); 
Regulations: 3503, Sch. VIII (prescribed universities outside Canada for subpara. 
(a)(iv)). 
Registered Charities Newsletters: 3 (registered national arts service organiza- 
tions); Charities Connection 11 (Budget 2011 changes). 


Charities Guidance: CG-010: Qualified donees. 


“qualified investment [para. 149.1(1)(i))?’ — 
mer Act] 


[Repealed under for- 


“related business”, in relation to a charity or Canadian amateur 
athletic association, includes a business that is unrelated to the pur- 
poses of the charity or association if substantially all persons em- 
ployed by the charity or association in the carrying on of that busi- 
ness are not remunerated for that employment; 

History: The definition “related business” in subsec. 149. 1(1) amended by 2011, c. 24, 
subsec. 52(1), in force on January 1, 2012. It formerly read: 
“related business”, in relation to a charity, includes a business that is unrelated to 
the objects of the charity if substantially all persons employed by the charity in 
the carrying on of that business are not remunerated for that employment; 


Selected Cases [subsec. 149.1(1)“related business”]: Alberta Institute on 
Mental Retardation v. R., [1987] 2 C.T.C. 70 (FCA); leave to appeal to SCC refused 
(1988), 87 N.R. 397 (note), (sub nom. Alta. Institute on Mental Retardation vy. MNR) 
(Taxpayer operating for charitable purpose carrying on “related business” when income 
used in charitable activities). 
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Registered, Charities Newsletters: 13 (related business guidelines); 14 (related 
business); 15 (court news — related vs. unrelated business); 17 (new policy statement 
on related business); 27 (legalese for charities: meaning of “substantially all’). 


Charities Policies: CPC-002: Related business; CPS-001: Applicants that are estab- 
lished to hold periodic fundraisers; CPS-019: What is a related business?. 


“relevant criminal offence” means a criminal offence under the 
laws of Canada, and an offence that would be a criminal offence if 
it were committed in Canada, that 


(a) relates to financial dishonesty, including ‘tax evasion, theft 
and fraud, or 


(b) in respect of a charity or Canadian amateur athletic associa- 
tion, is relevant to the operation of the charity or association; 


Related Provisions: 149.1(1)“ineligible individual’(a) — Offence can cause person 
to be ineligible to manage charity. 


History: The definition “relevant criminal offence” added to subsec. 149. 1(1) by 2011, 
c. 24, subsec. 52(2), in force on January 1, 2012. 


“relevant offence’? means an offence, other than a relevant criminal 
offence, under the laws of Canada or a province, and an offence that 
would be such an offence if it took place in Canada, that 


(a) relates to financial dishonesty, including an offence under 
charitable fundraising legislation, consumer protection legisla- 
tion and securities legislation, or 


(b) in respect of a charity or Canadian amateur athletic associa- 
tion, is relevant to the operation of the charity or association; 


Related Provisions: 149.1(1)“ineligible individual”(b) — Offence can cause person 
to be ineligible to manage charity, 


History: The definition “relevant offence” added to subsec. 149.1(1) by 2011, c. 24, 
subsec. 52(2), in force on January 1, 2012. 


“relevant person” in respect of a private foundation means a per- 
son who, at any time in respect of which the expression is relevant, 
deals not at arm’s length with the private foundation (determined as 
if subsection 251(2) were applied as if the private foundation were a 
corporation), but does not-include 


(a) a person who at that time is considered to deal not at arm’s 
length with the private foundation solely because of a right re- 
ferred to in paragraph 251(5)(b), or 


(b) an individual 


(i) who at that time has attained the age of 18.years and lives 
separate and apart from any other individual (referred to in 
this definition as a “controlling individual’) who would, if 
the private foundation were a corporation, control, or be a 
member of a related group that controls, the private founda- 
tion, and 


(ii) in respect of whom the Ministers is satisfied, upon review 
of an application by the private foundation, that the indivi- 
dual would, if subsection 251(1) were read without reference 
to its paragraphs (a) and (b), at that time, deal at arm’s length 
with all controlling individuals; 


History: The definition “relevant person” in subsec. 149.1(1) added by 2007, c. 35, 
subsec. 46(2), applicable after March 18, 2007. 


Forms: T2082: Excess corporate holdings regime for private foundations [guide]. 


“specified gift’? — [Repealed] 
History: The definition “specified gift” repealed by 2010, c. 25, subsec. 37(1), appli- 
cable to taxation years that end after March 3, 2010. It formerly read: 


“specified gift” means that portion of a gift, made in a taxation year by a regis- 
tered charity, that is designated as a specified gift in its information return for the 
year; 4 


“substituted shares” held by a private foundation means shares ac- 
quired by the private foundation, in exchange for exempt shares 
held by the private foundation, in the course of a transaction to 
which section 51, subsection 85.1(1) or section 86 or 87 applies; 


History: The definition “substituted shares” in subsec. 149.1(1) added by 2009, c. 2, 
subsec. 55(4), applicable after March 18, 2007. 


“taxation year” means, in the case of a registered charity or regis- 
tered Canadian amateur athletic association, a fiscal period; 


— Exemptions 


S. 149.1(1.2)(b) 


Related Provisions: 188(1)— Deemed year-end on notice of revocation of charity 
registration. 


History: The definition “taxation year” in subsec. 149.1(1) amended by 2011, c. 24, 
subsec. 52(1), in force on January 1, 2012. It formerly read: 


“taxation year” means, in the case of a registered charity, a fiscal period. 


“total corporate holdings percentage” of a private foundation, in 
respect of a class of shares of the capital stock of a corporation, at 
any particular time means the percentage of the issued and out- 
standing shares of that.class that are held at that time by the private 
foundation, or by a relevant person in respect, of the private founda- 
tion who holds a material interest in respect of that class; 


History: The definition “total corporate holdings percentage” in subsec. 149.1(1) ad- 
ded by 2007, c. 35, subsec. 46(2), applicable after March 18, 2007. 


Selected Cases [subsec. 149.1(1)]: Hostelling International Canada y, MNR, 
[2009] 2 C.T.C. 89 (FCA) (Charitable status revoked where assets not devoted to chari- 
table activities); Action des Chrétiens pour l’Abolition de la Torture c. R., [2003] 3 
C.T.C. 121 (FCA) (Political activities not merely incidental); Alliance for Life v. MNR, 
[1999] 3 C.T.C. 1 (FCA) (Political activity overcame charitable objects); Vancouver 
Society of Immigrant & Visible Minority Women v. MNR, (1999] 2 C.T.C. 1 (SCC); 
aff’ g [1996] 2 C.T.C. 88 (FCA) (Valid charitable organization must be constituted ex- 
clusively for charitable purposes); Interfaith Development Education Assn., Burlington 
v. MNR, [1997] 3 C.T.C. 271 (FCA) (Restricted interpretation given to “advancement 
of education’). 


(1.1) Exclusions [deemed non-charitable] — For the pur- 
poses of paragraphs (2)(b), (3)(b), (4)(b) and (21)(a), the following 
shall be deemed to be neither an amount expended in a taxation 
year on charitable activities nor a gift made to a qualified donee: 


(a) a designated gift; 


(b) an expenditure on political activities made by a charitable 
organization or a charitable foundation; and 


(c) a transfer that has, because of paragraph (c) of the descrip- 
tion of B in subsection 188(1.1), paragraph 189(6.2)(b) or sub- 
section 189(6.3), reduced the amount of a liability under Part V. 


Related Provisions: 149.1(6.1), (6.2) — Political activities that are ancillary and 
incidental to charitable activities. 


History: Para. 149.1(1.1)(a) amended by 2010, c. 25, subsec. 37(4), to substitute “des- 
ignated” for “specified”, applicable to taxation years, that end after March 3, 2010. 


Para. 149.1(1.1)(c) added by 2005, c. 19, subsec. 35(3), applicable in respect of notices 
issued by the Minister of National Revenue after June 12,2005. 


Information Circulars: 87-1: Registered charities — ancillary and incidental politi- 
cal activities. 


Registered Charities Newsletters: 1 (partisan political activities); 2 (is participa- 
tion on a municipal advisory committee a partisan political activity?); 6 (can registered 
charities average political expenses over time?); 10 (can a charity support or oppose 'a 
political party of a candidate?). 


(1.2) Authority of Minister 
tion of B in the definition “disbursement. quota” 
149.1(1), the Minister may 


(a) authorize a change in the number of periods chosen by a reg- 
istered charity in determining the prescribed amount; and 


For the purposes of the determina- 
in subsection 


(b) accept any method for the determination of the fair market 
value of property or a portion thereof that may be required in 
determining the prescribed amount. 
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History: The portion of subsec. 149.1(1.2) before para. (b) amended by 2010, c. 25, 
subsec. 37(5), applicable to taxation years that end after March 3, 2010. The portion 
formerly read: 


(1.2) For the purposes of the determination of D in the definition “disbursement 
quota” in subsection (1), the Minister may 


(a) authorize a change in the number of periods chosen by a charitable foun- 
dation in determining the prescribed amount; and 


(2) Revocation of registration of charitable organiza- 
tion — The Minister may, in the manner described in section 168, 
revoke the registration of a charitable organization for any reason 
described in subsection 168(1) or where the organization 


(a) carries on a business that is not a related business of that 
charity; or 
(b) fails to expend in any taxation year, on charitable activities 
carried on by it and by way of gifts made by it to qualified do- 
nees, amounts the total of which is at least equal to the organiza- 
tion’s disbursement quota for that year. 


: Proposed Addition — 149.1(2)(c) | 
(c) makes a disbursement by way of a gift, other than a gift 
made i Mae ~ 


(ii) to a donee that is a qualified donee at the time of the 
gi ee ee 

Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 

109(5), will add para. 149.1(2)(c), applicable to gifts made after December 20, 2002. 


Technical Notes (July 2010): Subsections 149,1(2), (3) and (4) set out the 
reasons for which the Minister of National Revenue may revoke the registration of a 
charitable organization, a public foundation and a private foundation, respectively. 
These subsections are amended to permit the revocation of the registration of such 
entities if they make gifts (other than gifts made in the course of their charitable 
activities) to persons or entities that are not qualified donees. A “qualified donee” is 
essentially a person or entity to which a tax deductible or tax creditable donation may 
be made. an 


Related Provisions: 149.1(1.1) — Exclusions; 168(4) — Objection to proposed rey- 
ocation; 172(3)(a) — Appeal from refusal to register, revocation of registration, etc.; 
180(1) — Appeals to Federal Court of Appeal; 188(1) — Deemed year-end on notice 
of revocation; 188(1.1) — Revocation tax; 188.1(1)(b), 188.1(2)(b) — Penalty, for car- 
rying on unrelated business; 188.2(1), (2) — Suspension of charity’s receipting privi- 
leges; 230(2) — Charity must keep books and records to allow Minister to determine if 
there are grounds for revocation of registration; 248(1)“registered charity” — Applica- 
tion for registration. 


History: Para. 149.1(2)(b) amended by 2005, c. 19, subsec. 35(4), applicable to taxa- 
tion years that begin after March 22, 2004, except that, in its application to a taxation 
year that begins before 2009 of a charitable organization registered by the Minister of 
National Revenue before March 23, 2004, the para., as amended, is to be read as 
follows: 


(b) fails to expend in any taxation year, on charitable activities carried on by it 
and by way of gifts made by it to qualified donees, amounts the total of which is 
at least equal to the total of the amounts determined for A, A.1, and B in the 
definition “disbursement quota” in subsection (1) for the year in respect of the 
charity. 


The para. formerly read: 


(b) fails to expend in any taxation year, on charitable activities carried on by it 
and by way of gifts made by it to qualified donees, amounts the total of which is 
at least equal to the total of 


(i) the amount that would be the value of A for the year, and 
(ii) the amount that would be the value of A.1 for the year, 


in the definition “disbursement quota” in subsection (1) in respect of the organi- 
zation if it were a charitable foundation. 


Subparas. 149.1(2)(b)(i) and (ii) amended by 1998, c. 19, subsec. 179(3), applicable to 
taxation years that end after November 1991, Subparas. 149,.1(2)(b)(i) and (ii) formerly 
read: 


(i) 80% of the amount that would be determined for the year for A, and 
(ii) the amount that would be determined for the year for A.1, 


Para. 149.1(2)(b) substituted by 1994, c. 21, subsec. 74(4), applicable to taxation years 
that begin after 1992. That para. formerly read: 


(b) fails to expend in any taxation year, on charitable activities carried on by it 
and by way of gifts made by it to qualified donees, amounts the total of which is 
at least equal to 80% of the amount that would be determined for the year for A 
in the definition “disbursement quota” in subsection (1) in respect of the organi- 
zation if it were a charitable foundation. 


(i) in the course of charitable activities carried on by it, or 
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Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations. See also at end of s. 149.1. 

Registered Charities Newsletters: 16 (did you know? [voluntary revocation]; why 
are you sending me these forms (TX11D, TX11E, T2051A, T2051B)?); 28 (new re- 
registration process). apt “ 


Charities Policies: CPS-019: What is a related business?.. 


(3) Revocation of registration of public foundation — The 
Minister may, in the manner described in section 168, revoke the 
registration of a public foundation for any reason described in sub- 
section 168(1) or where the foundation 
(a) carries on a business that is not a related business of that 
charity; 
(b) fails to expend in any taxation year, on charitable activities 
carried on by it and by way of gifts made by it to qualified do- 
nees, amounts the total of which is at least equal to the founda- 
tion’s disbursement quota for that year; 


oe 
ED ie. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec, 
109(6), will add para. 149.1(3)(b.1), applicable to gifts made after December 20. 
Technical Notes (July 2010): See under 149.1(2)(c). 


(c) since June 1, 1950, acquired control of any corporation; 


(d) since June 1, 1950, incurred debts, other than debts for cur- 
rent operating expenses, debts incurred in connection with the 
purchase and sale of investments and debts incurred in the 
course of administering charitable activities; or 


(e) at any time within the 24 month period preceding the day on 
which notice is given to the foundation by the Minister pursuant 
to subsection 168(1) and at a time when the foundation was a 
private foundation, took any action or failed to expend amounts 
such that the Minister was entitled, pursuant to subsection (4), to 
revoke its registration as a private foundation. 
Related Provisions: 149.1(1.1) — Exclusions; 149.1(12)(a) — Meaning of “con- 
trol”; 149.1(18) — Rules relating to computation of income; 149.1(20) — Rule regard- 
ing disbursement excess; 149.2(1) — Material interest; 168(4) — Objection to pro- 
posed revocation; 172(3)(a)— Appeal from refusal to register, revocation of 
registration, etc.; 180(1) — Appeals to Federal Court of Appeal; 188(1) — Deemed 
year-end on notice of revocation; 188(1.1) — Revocation _ tax: 188.1(1)(b), 
188.1(2)(b) — Penalty for carrying on unrelated business; 188.1(3) — Penalty for re- 
ceiving dividends from controlled corporation; 188.2(1), (2) — Suspension of charity’s 
receipting privileges; 230(2) — Charity must keep books and records to allow Minister 
to determine if there are grounds for revocation of registration; 248(1)“registered char- 
ity” — Application for registration; 256(6)-(9) — Whether control acquired. 


Registered Charities Newsletters: 27 (debts incurred by charitable foundations). 


Charities Policies: CPS-009: Holding of property for charities; CPS-019: What is a 
related business?. 


(4) Revocation of registration of private foundation — The 
Minister may, in the manner described in section 168, revoke the 
registration of a private foundation for any reason described in sub- 
section 168(1) or where the foundation 


(a) carries on any business; 


(b) fails to expend in any taxation year, on charitable activities 
carried on by it and by way of gifts made by it to qualified do- 
nees, amounts the total of which is at least equal to the founda- 
tion’s disbursement quota for that year; 


| Proposed Addition — 149.1(4)(b.1) 
- (b:1) makes sah rales 
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(c) has, in respect of a class of shares of the capital stock of a 
corporation, a divestment obligation percentage at the end of any 
taxation year; [or] 


(d) since June 1, 1950, incurred debts, other than debts for cur- 
rent operating expenses, debts incurred in connection with the 
purchase and sale of investments and debts incurred in the 
course of administering charitable activities. 
Related Provisions: 149.1(1.1) — Exclusions; 149.1(12)(a)—— Meaning of “con- 
trol’; 149.2(10) — Shares held through a trust on March 18/07; 168(4) — Objection to 
proposed revocation; 172(3)(a) — Appeal from refusal to register, revocation of regis- 
tration, etc.; 180(1) — Appeals to Federal Court of Appeal;,.188(1) — Deemed year- 
end on notice of revocation; 188(1.1) — Revocation tax; 188.1(3)— Penalty for re- 
ceiving dividends from controlled corporation; 188.2(1), (2) — Suspension of charity’s 
receipting privileges; 230(2) — Charity must keep books and records to allow Minister 
to determine if there are grounds for revocation of registration; 248(1)“registered char- 
ity’ — Application for registration, 256(6)—(9) — Whether control acquired. 


History: Para. 149.1(4)(c) amended by 2007, c. 35, subsec. 46(3), applicable to taxa- 
tion years, of foundations; that begin after March 18, 2007, except that the amendment 
does not apply to a taxation year of a private foundation if subsec. 149.:2(8) applies to 
the private foundation in respect of any class of shares of the capital stock of a corpora- 
tion. The para. formerly read: 


(c) since June 1, 1950, acquired control of any corporation; or 


Registered Charities Newsletters: 23 (did you know? golf tournaments), 27 
(debts incurred by charitable foundations). 


Charities Policies: CPC-023: Private foundations; CPS-009: Holding of property for 
charities; CPS-019: What is a related business?. 


(4.1) Revocation of registration of registered charity — 
The Minister may, in the manner described in section 168, revoke 
the registration 


(a) of a registered charity, if it has entered into a transaction (in- 
cluding a gift to another registered charity) and it may reasona- 
bly be considered that a purpose of the transaction. was to avoid 
or unduly delay the expenditure of amounts on charitable 
activities; 

(b) of a registered charity, if it may reasonably be considered 
that a purpose of entering into a transaction (including the ac- 
ceptance of a gift) with another registered charity to which para- 
graph (a) applies was to assist the other registered charity in 
avoiding or unduly delaying the expenditure of amounts on 
charitable activities; 


(c) of a registered charity, if a false statement, within the mean- 
ing assigned by subsection 163.2(1), was made in circumstances 
amounting to culpable conduct, within the meaning assigned by 
that subsection, in the furnishing of information for the purpose 
of obtaining registration of the charity; 


(d) of a registered charity, if it has in a taxation year received a 
gift of property (other than a designated gift) from another regis- 
tered charity with which it does not deal at arm’s length and it 
has expended, before the end of the next taxation year, in addi- 
tion to its disbursement quota for each of those taxation years, 
an amount that is less than the fair market value of the property, 
on charitable activities carried on by it or by way of gifts made 
to qualified donees with which it deals at arm’s length; and 


(e) of a registered charity, if an ineligible individual is a director, 
trustee, officer or like official of the charity, or controls or man- 
ages the charity, directly or indirectly, in any manner whatever. 


Related Provisions: 149.1(23),, (24)— Annulment of charity registration; 
149.1(25) —CRA can refuse. to register charity managed by ineligible individual; 
168(4) — Objection to revocation decision; 172(3)(a) — Appeal from refusal to regis- 
ter, revocation of registration, etc.; 180(1) — Appeals to Federal Court of Appeal, 
188(1) —Deemed year-end on notice of revocation; 188(1.1) — Revocation: tax; 
188.1(11) — Alternative penalty for making gift for purpose of undue delay; 230(2) — 
Charity must keep books and records to allow Minister to determine if there are 
grounds for revocation of registration. 


History: Para. 149.1(4.1)(e) added by 2011, c. 24, subsec. 52(3), in force on January 1, 
2012: 


Exemptions S. 149.1(6) 


Paras. 149.1(4.1)(a) and (b) amended by 2010, c.:25, subsec. 37(6); applicable to taxa- 
tion years that end after March 3, 2010. They formerly read: 


(a) of a registered charity, if the registered charity has made a gift to another 
registered charity and it can reasonably be considered that one of the main pur- 
poses of making the gift was to unduly delay fhe expenditure of amounts on 
charitable activities; 


(b) of the other charity referred to in paragraph (a), if it can reasonably be con- 
sidered that, by accepting the gift, it acted in concert with the registered charity 
to which paragraph (a) applies; and 
Para. 149.1(4.1)(d) added by the said c. 25, subsec. 37(7), applicable to taxation years 
that end after March 3, 2010. 


Subsec. 149.1(4.1) amended by 2005, c. 19, subsec. 35(5), applicable in respect of no- 
tices issued by the Minister of National Revenue. after June 12, 2005. The subsec: for- 
merly read: 


(4.1) Where a registered charity has made a gift to another registered charity and 
it may reasonably be considered that one of the main purposes of making the gift 
was to unduly delay the expenditure of amounts on charitable activities, the Min- 
ister may, in the manner described in section 168, revoke the registration of the 
charity that made: the gift and, where it’ may reasonably be considered that the 
charities acted in concert, of the other charity. 


Subsec: 149.1(4.1) added by 1984, c, 45, subsec: 57(10), applicable to taxation years 
commencing after 1983. 


(4.2) Revocation. of. registration .of Canadian. amateur 
athletic association — The Minister may, in the manner de- 
scribed in section 168, revoke the registration of a registered Cana- 
dian amateur athletic association 


(a) for any reason described in subsection 168(1); 


(b) if the association carries on a business that is not a related 
business of that association; or 


(c) if an ineligible individual is a director, trustee, officer or like 
official of the association, or controls or manages the associa- 
tion, directly or indirectly, in any manner whatever. 

Related Provisions: 149.1(22) — Refusal to register as RCAAA; 149.1(25) — CRA 


can refuse to register CAAA managed by ineligible individual; 168(4) — Objection to 
revocation. decision; 172(3)(a) — Appeal of revocation decision. 


History: Subsec. 149.1(4.2) added by 2011, c. 24, subsec. 52(4), in force on January 1, 
2012. 


(4.3) Revocation of a qualified donee — The Minister may, in 
the manner described in section 168, revoke, the registration of.a 
qualified donee referred to in paragraph (a) of the definition * ‘quali- 
fied-donee” in subsection (1) for any reason described i in subsection 
168(1). 

Related Provisions: 149.1(22) — Refusal to register as qualified donee; 168(4) — 
Objection to revocation decision; 172(3)(a.2) ~ Appeal of revocation decision. 


History: Subsec. 149.1(4.3) added by 2011, c. 24; subsec. 52(4), in force on January 1, 
2012. 


(5) Reduction — The Minister may, on application made to. the 
Minister in prescribed form by a registered charity, specify an 
amount in respect of the charity for a taxation year and, for the pur- 
pose of paragraph (2)(b), (3)(b) or (4)(b), as the case may be, that 
amount shall be deemed to be an amount expended by the charity in 
the year on charitable activities carried on by it. 

Related Provisions: 241(3.2)(h) — Decision can be disclosed to the public. 
Forms: 12094: Registered charities — Application to reduce disbursement quota. 


Charities Policies: CPC-029: Application for disbursement quota relief; CPS-009: 
Holding of property for charities. 


(6) Devoting resources to charitable activity — A charitable 
organization shall be considered to be devoting its resources to 
charitable activities carried on by it to the extent that 

(a) it carries on a related business; 


(b) in any taxation year, it disburses not more than 50% of its 
income for that year to qualified donees; or 


(c) it disburses income to a registered charity that the Minister 
has designated in writing as a charity associated with it. 


Related Provisions: 149.1(6.01) — Parallel rule for RCAAAs; 149.1(7) — Designa- 
tion of associated charities; 149.1(12)(b) — Rules — income. 


Information. Circulars: 77-6R: Registered charities: designation as associated 
charities. 
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Charities Policies: CPS-001: Applicants that are established to hold periodic fun- 
draisers; CPS-019: What is a related business?. 


(6.01) Devoting resources to purpose and function — A 
Canadian amateur athletic association is considered to devote its re- 
sources to its exclusive purpose and exclusive function to the extent 
that it carries on 


(a) a related business; or 


(b) activities involving the participation of professional athletes, 
if those activities are ancillary and incidental to its exclusive 
purpose and exclusive function. 

Related Provisions: 149.1(1)“Canadian amateur athletic association”(e) — Require- 


ment to devote resources; 149.1(6)— Parallel rule for charities; 149.1(6.201) — 
RCAAA — political activities. 


History: Subsec. 149.1(6.01) added by 2011, c. 24, subsec. 52(5), in force on January 
1, 20K2: 


(6.1) Charitable purposes [limits to foundation’s political 
activities] — For the purposes of the definition “charitable foun- 
dation” in subsection (1), where a corporation or trust devotes sub- 
stantially all of its resources to charitable purposes and 


(a) it devotes part of its resources to political activities, 


(b) those political activities are ancillary and incidental to its 
charitable purposes, and 


(c) those political activities do not include the direct or indirect 
support of, or opposition to, any political party or candidate for 
public office, 


the corporation or trust shall be considered to be constituted and 
operated for charitable purposes to the extent of that part of its re- 
sources so devoted. 

Information Circulars: 87-1: Registered charities — ancillary and incidental politi- 
cal activities. 

Registered Charities Newsletters: | (partisan political activities); 2 (is participa- 
tion on a municipal advisory committee a partisan political activity?); 6 (can registered 


charities average political expenses over time?); 14 (new political activity guidelines); 
15 (political activities lead to revocation). 


Charities Policies: CPC-001: Attendance at a political fundraising dinner; CPC-007: 
Charging fair market rent to a political party; CPS-022: Political activities. 


(6.2) Charitable activities [limits to charity’s political activ- 
ities] — For the purposes of the definition “charitable organiza- 
tion” in subsection (1), where an organization devotes substantially 
all of its resources to charitable activities carried on by it and 


(a) it devotes part of its resources to political activities, 


(b) those political activities are ancillary and incidental to its 
charitable activities, and 


(c) those political activities do not include the direct or indirect 
support of, or opposition to, any political party or candidate for 
public office, 


the organization shall be considered to be devoting that part of its 
resources to charitable activities carried on by it. 


Related Provisions: 149.1(1.1)(b) — Expenditures on 
149.1(6.201) — Parallel rule for RCAAAs. 


Selected Cases [subsec. 149.1(6.2)]: N.D.G. Neighbourhood Assoc. v. Revenue 
Canada, [1988] 2 C.T.C. 14 (FCA) (Registration refused when activities political). 


political activities; 


Information Circulars: 87-1: Registered charities — ancillary and incidental politi- 
cal activities. 


Registered Charities Newsletters: 1 (partisan political activities); 2 (is participa- 
tion on a municipal advisory committee a partisan political activity?); 6 (can registered 


charities average political expenses over time?); 14 (new political activity guidelines); 
15 (political activities lead to revocation). 


Charities Policies: CPC-001: Partisan political activities — attendance at a political 
fundraising dinner; CPC-007: Partisan political activity — charging fair market rent to 
a political party; CPS-022: Political activities. 


(6.201) Political activities of Canadian amateur athletic as- 
sociation — For the purpose of the definition “Canadian amateur 
athletic association” in subsection (1), an association that devotes 


Income Tax Act, Part I 


part of its resources to political activities is considered to devote 
those resources to its exclusive purpose and exclusive function if 


(a) it devotes substantially all its resources to its purpose and 
function; and 


(b) those political activities 


(i) are ancillary and incidental to its purpose and function, 
and 


(ii) do not include the direct or indirect support of, or opposi- 

tion to, any political party or candidate for public office. 
Related Provisions: 149.1(6.01) —RCAAA — business activities; 149.1(6.2) — 
Parallel rule for charities. 


History: Subsec. 149.1(6.201) added by 2011, c. 24, subsec. 52(6), in force on January 
1, 2012. 


(6.21) Marriage for civil purposes — For greater certainty, sub- 
ject to subsections (6.1) and (6.2), a registered charity with stated 
purposes that include the advancement of religion shall not have its 
registration revoked or be subject to any other penalty under Part V 
solely because it or any of its members, officials, supporters or ad- 
herents exercises, in relation to marriage between persons of the 
same sex, the freedom of conscience and religion guaranteed under 
the Canadian Charter of Rights and Freedoms. 


History: Subsec. 149.1(6.21) added by 2005, c. 33, s. 11.1, in force on July 20, 2005 
(Royal Assent). 


(6.3) Designation as public foundation, etc. — The Minister 
may, by notice sent by registered mail to a registered charity, on the 
Minister’s own initiative or on application made to the Minister in 
prescribed form, designate the charity to be a charitable organiza- 
tion, private foundation or public foundation and the charity shall 
be deemed to be registered as a charitable organization, private 
foundation or public foundation, as the case may be, for taxation 
years commencing after the day of mailing of the notice unless and 
until it is otherwise designated under this subsection or its registra- 
tion is revoked under subsection (2), (3), (4), (4.1) or 168(2). 


Proposed Amendment — Deadline for application _ 
—— under 149.1(6.3) eek 
Application: The July 16, 2010 draft legislation (Part 1— technical), subsec, 
109(17), will enact the following provision re an application under subsec. 149.1(6.3), 
effective on Royal Assent. . 3 : oo 
(17) An application referred to in subsection 149,1(6.3) of the. Act, in respect of 
one or more taxation years after 1999, may be made after 1999 and before the 
90th day after this Act is assented to. If a designation referred to in that subsec- 
tion for any of those taxation years is made in response to the application, the 
charity is deemed to be registered as a charitable organization, a public founda- 
tion or @ private foundation, as the case may be, for the taxation years that the 
Minister of National Revenue specifies. ea age a! 


Related Provisions: 149.1(13) — Designation of private foundation’ as public; 
172(3) — Appeal from refusal to designate; 168(4) — Objection to designation; 
241(3.2)(h) — Designation notice may be disclosed to the public; 244(5) — Proof of 
service by mail; 244(14) — Notice presumed mailed on date of notice; 248(7)(a) — 
Mail deemed received on day mailed. 


Forms: T2095: Registered charities — application for re-designation. 


Charities Policies: CPS-008: Organizations established to assist other charities; 
CPS-009; Holding of property for charities. 


(6.4) National arts service organizations — Where an organi- 
zation that 


(a) has, on written application to the Minister of Communica- 
tions describing all of its objects and activities, been designated 
by that Minister on approval of those objects and activities to be 
a national arts service organization, 


(b) has, as its exclusive purpose and its exclusive function, the 
promotion of arts in Canada on a nation-wide basis, 


(c) is resident in Canada and was formed or created in Canada, 
and 


(d) complies with prescribed conditions 


applies in prescribed form to the Minister of National Revenue for 
registration, that Minister may register the organization for the pur- 
poses of this Act and, where the organization so applies or is so 
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registered, this section, paragraph 38(a.1), sections 110.1, 118.1, 
168, 172, 180 and 230, subsection 241(3.2) and Part V apply, with 
such modifications as the circumstances require, to the organization 
as if it were an applicant for registration as a charitable organization 
or as if it were a registered charity that is designated as a charitable 
organization, as the case may be. 

Related Provisions: 56(1)(z.1) — Benefit from RNASO included in income; 
149.1(6.2) — Charitable activities; 149.1(6.5) — Revocation’ of designation. 


History: The closing words of subsec. 149.1(6.4) amended by 2001, c. 17, s. 146 to 
add reference to subsection 241(3.2), in force June 14, 2001. 


The closing words of subsec. 149.1(6.4) amended by 1998, c. 19, s..41.1, applicable 
after February 18, 1997. The portion formerly read: 


applies in prescribed form to the Minister of National Revenue for registration, 
that Minister may register the organization for the purposes of this Act-and, 
where the organization so applies or is so registered, this section and sections 

_110.1,,118.1, 168, 172, 180.and 230 and Part V apply, with such modifications 
as the circumstances require, to the organization as if it were: an applicant for 
registration as a charitable organization or a registered charity that is designated 
as a charitable organization, as the case may be. 


Subsec. 149.1(6.4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 123(4), applicable 
after July 13, 1990 except that, where an organization has applied to the Minister of 
National Revenue for registration under the subsec. before December-17, 1991 and the 
Minister of National Revenue has accepted the application as meeting the requirements 
of that subsec., the organization shall be deemed to have become registered under the 
subsec.: 


(a) where in the application a day later than the day the application is made is 
specified as the day.on which the organization is to become registered, on that later 
day; and 


(b) in any other case, on the day the application was made, 
1995, c. 11: S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Regulations: 8700 (prescribed conditions, for 149.1(6.4)(d)). 


Registered Charities Newsletters: 2 (registered national arts service organizations 
can issue tax receipts); 3 (registered ‘national arts service organizations). 


(6.5) Revocation of designation — The Minister of Communi- 
cations may, at any time, revoke the designation of an organization 
made for the purpose of subsection (6.4) where 


(a) an incorrect statement was made in the furnishing of infor- 
mation. for the purpose of obtaining the designation, or 


(b) the organization has amended its objects after its last desig- 
nation was made, 


and, where the designation is so revoked, the organization shall be 
deemed for the purpose of section 168 to have ceased to comply 
with the requirements of this Act for its registration under this Act. 
History: Subsec. 149.1(6.5) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 123(4), 
applicable after July 13, 1990. 

1995, c. 11: S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by; virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


(7) Designation of associated charities — On application 
made to the Minister in prescribed form, the Minister may, in writ- 
ing, designate a registered charity as a charity associated with one 
or more specified registered charities where the Minister is satisfied 
that the charitable aim or activity of each of the registered charities 
is substantially the same, and on and after a date specified in such a 
designation, the charities to which it relates shall, until such time, if 
any, as the Minister revokes the designation, be deemed to be 
associated. 


Related Provisions: 149.1(6)(c)——Disbursement to — associated 
241(3.2)(h) — Designation notice may be disclosed to the public. 


charity; 


Exemptions S. 149.1(9) 


Information Circulars: 77-6R: Registered charities: 
charities. 


Registered Charities Newsletters: 27 (legalese for charities: meaning of “substan- 
tially the same”). 


Forms: T2050: Application to register a charity under the ITA; T3011: Registered 
charities — Application for designation as associated charities. 


designation as associated 


(8) Accumulation of property — A registered charity may, with 
the approval in writing of the Minister, accumulate property for a 
particular purpose, on terms and conditions and over any period of 
time that the Minister specifies in the approval. Any property accu- 
mulated after receipt of and in accordance with the approval, in- 
cluding any income earned in respect of the accumulated property, 
is not to be included in calculating the prescribed amount in para- 
graph (a) of the description of B in the definition “disbursement 
quota” in subsection (1) for the portion of any taxation year in the 
period, except to the extent that the registered charity is not in com- 
pliance with the terms and conditions of the approval. 


Related Provisions: 241(3.2)(h) — Decision notice may be disclosed to the public. 


History: Subsec. 149.1(8) amended by 2010, c. 25, subsec. 37(8), applicable to taxa- 
tion years that end after March 3, 2010. It formerly read: 


(8) A registered charity may, with the approval in writing of the Minister, accu- 
mulate property for a particular purpose, on terms and conditions, and over such 
period of time, as the Minister specifies in the approval, and any property accu- 
mulated after receipt of such an approval and in accordance therewith, including 
any income earned in réspect of the property so accumulated, shall be deemed 


(a) to have been expended on charitable activities carried on by the charity in 
the taxation year in which it was so accumulated; and 


(b) not to have been expended in any other year. 


Subsec. 149.1(8) substituted by 1994, c. 21, subsec. 74(5), applicable to taxation years 
that begin after 1992. That subsec. formerly read: 


(8) A registered charity may, with the approval in writing of the Minister, accu- 
mulate property for a particular purpose on such terms and conditions and over 
such period of time, if any, as is specified by the Minister in the approval, and 
any property accumulated after receipt of such an approval and in accordance 
therewith, including any income earned in respect of the property so accumu- 
lated, shall be deemed to have been expended on charitable activities carried on 
by the charity in the taxation year in which it was so accumulated. 


Registered Charities Newsletters: 22 (permission to accumulate property). 


Charities Policies: CPC-005: Accumulation, of property; CPS-009: Holding of pro- 
perty for charities. 


(9) [Repealed] 
History: Subsec. 149.1(9) repealed by 2010, c..25;.subsec. 37(8), applicable to taxa- 
tion years that end after March 3, 2010. It formerly read: 
(9) ldem [— if property not used for indicated purpose] — Property accu- 
mulated by a registered charity as provided in subsection (8), including any in- 
come earned in respect of that property, that is not used for the particular pur- 
pose for which it was accumulated either 
(a) before the éxpiration of any period of time specified by the Minister in 
the Minister’s approval of the accumulation, or 
(b) at an,earlier time at which the registered charity decides not to use the 
property for that purpose 


shall, notwithstanding subsection (8), be deemed to be income of the charity for, 
and the amount of a gift for which it issued a receipt described in subsection 
110.1(2) or 118.1(2) in, its taxation year in which the period referred to in para- 
graph (a) expires or the time referred to in paragraph (b) occurs, as the case may 
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shall, notwithstanding subsection (8), be deemed to be income of the charity and 
the amount of a gift for which it issued a receipt described in paragraph 
110.1(1)(a) or subsection 118.1(2) in its taxation year in which the period re- 
ferred to in paragraph (a) expires if that paragraph is applicable or in which the 
earlier time referred to in paragraph (b) occurs if that paragraph is applicable. 


Registered Charities Newsletters: 22 (permission to accumulate property). 


(10) Deemed charitable activity — An amount paid by a chari- 
table organization to a qualified donee that is not paid out of the 
income of the charitable organization shall be deemed to be a devo- 
tion of a resource of the charitable organization to a charitable ac- 
tivity carried on by it. 

Related Provisions: 149.1(12)(b) — Rules — income. 


(11) [Repealed under former Act] 


(12) Rules — For the purposes of this section, 


(a) a corporation is controlled by a charitable foundation if more 
than 50% of the corporation’s issued share capital, having full 
voting rights under all circumstances, belongs to 


(i) the foundation, or 


(ii) the foundation and persons with whom the foundation 
does not deal at arm’s length, 


but, for the purpose of paragraph (3)(c), a charitable foundation 
is deemed not to have acquired control of a corporation if it has 
not purchased or otherwise acquired for consideration more than 
5% of the issued shares of any class of the capital stock of that 
corporation; 


(b) there shall be included in computing the income of a charity 
for a taxation year all gifts received by it in the year including 
gifts from any other charity but not including 


(i) a designated gift, 
(ii) any gift or portion of a gift in respect of which it is estab- 
lished that the donor is not a charity and 
(A) has not been allowed a deduction under paragraph 
110.1(1)(a) in computing the donor’s taxable income or 


under subsection 118.1(3) in computing the donor’s tax 
payable under this Part, or 


(B) was not taxable under section 2 for the taxation year 
in which the gift was made, or 
(ili) any gift or portion of a gift in respect of which it is es- 
tablished that the donor is a charity and that the gift was not 
made out of the income of the donor; and 


(c) subsections 104(6) and (12) are not applicable in computing 
the income of a charitable foundation that is a trust. 
Related Provisions: 256(6), (6.1) — Control. 
History: Subpara. 149.1(12)(b)(i) amended by 2010, c. 25, subsec. 37(9), applicable to 
taxation years that end after March 3, 2010. It formerly read: 
(i) a specified gift or a gift referred to in paragraph (a) or (b) of the description of 
A in the definition “disbursement quota” in subsection (1), 
Closing words of para. 149.1(12)(a) amended to substitute “(3)(c), a charitable founda- 
tion is” for “(3)(c) or (4)(c), as the case may be, a charitable foundation shall be” by 
2007, c. 35, subsec. 46(4), applicable to taxation years, of foundations, that begin after 
March 18, 2007, except that the amendment does not apply to a taxation year of a 
private foundation if subsec. 149.2(8) applies to the private foundation in respect of any 
class of shares of the capital stock of a corporation. 


Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations. See also at end of s. 149.1, 


(13) Designation of private foundation as public — On ap- 
plication made to the Minister by a private foundation, the Minister 
may, on such terms and conditions as the Minister considers appro- 
priate, designate the foundation to be a public foundation, and on 
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and after the date specified in such a designation, the foundation to 
which it relates shall, until such time, if any, as the Minister revokes 


the designation, be deemed to be a public foundation. 


Related Provisions: 149.1(6.3) — Designation as _ public 
241(3.2)(h) — Designation notice may be disclosed to the public. 


foundation, ete; 


Forms: T2095: Registered charities — application for re-designation. 


(14) Information returns — Every registered charity and regis- 
tered Canadian amateur athletic association shall, within six months 
from the end of each taxation year of the charity or association and 
without notice or demand, file with the Minister both an informa- 
tion return and a public information return for the year in prescribed 
form and containing prescribed information. 
Related Provisions: 149(12) — NPO information return; 149.1(15) — Public infor- 
mation return may be disclosed to the public; 150(1.1)(a) — Charity not required to file 
corporate tax return; 168(1) — Revocation of registration for failure to file return; 
188.1(3.1) — Penalty for having divestment obligation percentage: 188.1(6) — $500 
penalty for failure to file return; 189(6.1)(a)(ii) — Information returns required when 
registration revoked; 241(3.2)— Public disclosure of information returns; 
241(10)“publicly accessible charity information” — Information in information return; 
Reg. 204(3)(c) — Annual T3 return not required; Reg. 216 — Information return for 
RCAAA before 2012. t 
History: Subsec. 149.1(14) amended by 2011, c. 24, subse. 52(7), applicable for fis- 
cal periods that begin on January 1, 2012. It formerly read: 
(14) Every registered charity shall, within 6 months from the end of each taxa- 
tion year of the charity, file with the Minister both an information return and a 
public information return for the year, each in prescribed form and containing 
prescribed information, without notice or demand therefor. 


Information Circulars: 97-2R12: Customized forms. 


Registered Charities Newsletters: 1 (annual due date); 2 (revised annual informa- 
tion return); 5 (when does your charity have to file its T3010 return?); 6 (how have we 
revised the T3010 return that each registered charity has to file annually?); 7 (annual 
charity information return — frequently asked questions); 8 (increased transparency; 
changes in departmental policy on applications for re-registration); 11 (renewal in the 
Charities Directorate; reminder [re charities moving]); 13 (revised registered charity 
information return T3010; section E — financial information); 14 (form T3010 infor- 
mation online; adjusting T3010 returns); 16 (how can I be certain that my organiza- 
tion’s T3010A has been received?; why are you sending me these forms (TX11D, 
TX11E, T2051A, T2051B)?); 17 (Q&A about the new Form T3010A); 18 (list of com- 
panies authorized to produce a customized Form T3010A now available); 19 (re- 
minder: completing the T3010A); 23 (revisions to form T3010A); 27 (reminders: use 
the correct information returns; where to send your return; use of correct mailing ad- 
dress); 28 (new fillable T3010A); 29 (Guide T4033; tips for completing your annual 
information return); 31 (avoiding delays in processing returns); 33 (obligation to file 
financial statements with your Form T3010); Charities Connection 5 (the new Form 
T3010-1); Charities Connection 6 (filing a complete T3010); Charities Connection 7 
(reminder to file your T3010). 

Charities Policies: CPC-016: Religious charities — Form T3010; CPS-017: Effec- 
tive date of registration. 
Charities Guidance: CG-008: Confidentiality — public information. 

Forms: RC4424: Completing the tax return where registration of a charity is revoked 
[guide]; T1240: Registered charity adjustment request; T3010A: Registered charity in- 
formation return; T4033A: Completing the registered charity information return 
[guide]. 


(15) Information may be communicated — Notwithstanding 
section 241, 


(a) the information contained in a public information return re- 
ferred to in subsection (14) shall be communicated or otherwise 
made available to the public by the Minister in such manner as 
the Minister deems appropriate; 


(b) the Minister may make available to the public in any manner 
that the Minister considers appropriate, in respect of each regis- 
tered, or previously registered, charity, Canadian amateur ath- 
letic association and qualified donee referred to in paragraph (a) 
of the definition “qualified donee” in subsection Ch) 


(i) its name, address and date of registration, 


(ii) in the case of a registered, or previously registered, char- 
ity or Canadian amateur athletic association, its registration 
number, and 


(iii) the effective date of any revocation, annulment or termi- 
nation of registration; 


(c) if, at any time during a taxation year of a private foundation 
that is a registered charity, the private foundation holds more 
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than.an insignificant interest.in respect of a class.of shares of the 
capital stock of a corporation, the Minister shall make available 
to the public in such manner as the Minister deems appropriate, 


(i) the name of the corporation, and 


(ii) in respect of each class of shares of the corporation, that 
portion of the total corporate holdings percentage of the pri- 
vate foundation in respect of the class that is attributable to 


(A) holdings of shares of that class by the private founda- 
tion, and 


(B) the total of all holdings of shares of that class by rele- 
vant persons in respect of the private foundation; and 


(d) the Minister, or a Minister referred to in paragraph 
110.1(8)(e), may make available to the public in any’ manner a 
listing of the registered charities in respect of which an opinion 
has been formed for the purpose of paragraph 110:1(8)(e) or re- 
voked under subsection 110.1(9). 


Related Provisions: 241(3.2) — Additional . disclosure permitted of charity 

information. 

History: Para. 149.1(15)(b) amended by 2011, c: 24, subsec. 52(8), in force on Janu- 

ary 1, 2012. It formerly read: 
(b) the Minister may make available to the public in such manner as the Minister 
deems appropriate an annual listing of all registered or! previously registered 
charities indicating for each the name, location, registration number, date of re- 
gistration and, in the case of a charity the registration of which has been revoked, 
annulled or terminated, the effective date of the revocation, annulment or 
termination; 

Para. 149.1(15)(d) added by. 2009, c. 2, subsec. 55(5), applicable after March 12, 2009: 


Para. 149.1(15)(c) added by 2007, c. 35, subsec. 46(5), applicable to taxation years; of 
foundations, that begin after March 18, 2007. 2 


Charities Guidance: CG-008: Confidentiality — public information. 
(16)-(19) [Repealed under former Act] 


(20) Rule regarding disbursement excess — Where a regis- 
tered charity has expended a disbursement excess for a taxation 
year, the charity.may, for the purpose of determining. whether it 
complies, with the requirements of paragraph (2)(b), (3)(b).or (4)(b), 
as the case may be, for the immediately. preceding taxation year of 
the charity and 5 or less of its immediately subsequent taxation 
years, include in the computation of the amounts expended on char- 
itable activities carried on by it and by way of gifts made by. it to 
qualified donees, such portion of that disbursement excess as was 
not so included under this subsection for any preceding taxation 
year. 


Related Provisions: 149.1(21) — “Disbursement excess” defined. 
Charities Policies: CPS-009: Holding of property for charities. 


(21) Definition of “disbursement excess” — For the purpose 
of subsection (20), “disbursement excess”, for a taxation year of a 
charity, means'the amount, if any, by which the total of amounts 
expended in the year by the charity on charitable activities carried 
on by it and by way of gifts made by it to qualified donees exceeds 
its disbursement quota for the year. 

Related Provisions: 149.1(1.1) — Exclusions; 149.1(20) — Carrying disbursement 
excess back or forward to another year. 

History: Subsec: 149. 1(21), amended by 2005, c. 19, subsec. 35(6), applicable to taxa- 
tion years that begin after. March 22, 2004, except that, in its application to a taxation 
year that begins before 2009 of a charitable organization registered by the Minister of 
National Revenue before March 23, 2004, the subsec. is to be read as follows: 


(21) For the purpose of subsection (20), “disbursement excess” for a taxation 
year of a charity means the amount, if any, by which 


(a) the total of amounts expended in the year by the charity on charitable 
activities carried: on by it or by way of gifts made’by it to qualified donees 


exceeds 


(b) in the case of a charitable foundation, its. disbursement quota for the year, 
and 


(c) in the case of a charitable organization, the total of the amounts deter- 
mined for A, A.1 and B in the definition “disbursement quota” in subsection 
(1) for the year in respect of the charity. 


Exemptions S. 149.1(25)(b) 
The subsec. formerly read: 
(21) For the purpose of subsection (20), “disbursement excess” for a taxation 
year of a charity means the amount, if any, by which 
(a) the total of amounts expended in the yearby the charity on charitable 
activities carried on by it or by way of gifts made by it to qualified donees 
exceeds 
(b) in the case of a charitable foundation, its disbursement quota for the year, 
and f 
(c) in the case of a charitable organization, the total of 
(i) the.amount that would be the value of A for the year, and 
(ii) the amount that would be the value of A.1 for'the year, 
in the definition “disbursement quota” in subsection (1) in respect of the 
organization if it were a charitable foundation. 


Subparas. 149.1(21)(c)(@) and (ii) amended by 1998, -c. 19, subsec. 179(4), applicable to 
taxation. years that end after November 1991. Subparas. 149.1(21)(c)(i) and (ii) for- 
merly read: 

(i) 80% ‘of the amount that would be determined for the year for A, and 

(ii) the amount that would be determined for the year for A-1, 
Para. 149.1(21)(c) amended by 1994, c. 21, subsec. 74(6), applicable to taxation years 
that, begin after 1992. Para; (c) formerly read: 


(c)-in the case.of a charitable organization, 80% of the amount that would be 
determined forthe year for A in the definition “disbursement quota’ in subsec- 
tion (1) in respect of the organization if it were a charitable foundation. 


Registered Charities Newsletters: 19 (proposed disbursement quota changes). 
Also see under 149.1(1)“disbursement quota”. ~ 


Forms: T3010A: Registered charity information return; T4033A: Completing the reg- 
istered charity information return [guide]. 


(22) Refusal to register — The Minister may, by registered mail, 
give notice to a person that the application of the person for regis- 
tration as a registered charity, registered Canadian amateur athletic 
association or qualified: donee referred to in subparagraph (a)(i) or 
(iii)-of the definition “qualified donee” in subsection (1) is refused. 
Related Provisions: 149.1(25) — Refusal on. grounds ineligible individual is in- 
volved; 168(4) — Objection to.refusal; 172(3)(a), (a.2) — Appeal of refusal. 
History: Subsec. 149.1(22) amended by 2011, c. 24, subsec. 52(9), in force on January 
1, 2012. It formerly read: 

(22) The Minister may, by registered mail, give notice to a person that the appli- 

cation of the person for registration as a registered charity is refused. 


Subsec. 149.1(22) added by 2005, c. 19, subsec. 35(6), applicable in respect of notices 
issued by the Minister of National Revenue:after June 12, 2005. 


(23) Annulment of registration — The Minister may, by regis- 
tered mail, give notice to a person that the registration of the person 
as a registered charity is annulled and deemed not to have been so 
registered, if the person was so registered by the Minister in error or 


| the person has, solely as a result of a change in law, ceased to be a 


charity. 
Related Provisions: 149.1(24) — Receipts issued before annulment; ‘168(4) — Ob- 
jection. to annulment; 241(3.2)(g) — Annulment letter may be disclosed to the public. 


History: Subsec. 149.1(23) added by 2005, c. 19, subsec..35(6), applicable. in respect 
of notices issued by.the Minister of National Revenue after June 12, 2005. 


(24) Receipts issued before annulment — An official receipt 
referred to in Part XXXV of the Income Tax Regulations issued, by 
a person whose. registration has been. annulled under subsection 
(23), before that annulment is, if the receipt would have been valid 
were the person a registered charity at the time the receipt was is- 
sued, deemed to be a valid receipt under that Part. 


History: Subsec. 149.1(24) added by 2005, c. 19, subsec. 35(6), applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. 


(25) Refusal to register — ineligible individual — The Min- 
ister may refuse to register a charity or Canadian amateur athletic 
association that has applied for registration as a registered charity or 
registered Canadian amateur athletic association if 


(a) the application for registration is made on its behalf by an 
ineligible individual; or 
.(b) an ineligible individual is a director, trustee, officer or like 
official of the charity or association, or controls or manages the 
charity or association, directly or indirectly, in any manner 
whatever. 
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Related Provisions: 149.1(4.1)(e) — Revocation of registration of charity managed 
by ineligible individual; 149.1(4.2)(c) — Revocation of registration of RCAAA man- 
aged by ineligible individual; 149.1(22) — Notice of refusal. 


History: Subsec. 149.1(25) added by 2011, c. 24, subsec. 52(10), in force on January 
1, 2012. 

Definitions [s. 149.1]: “acquired” — 149.1(12)(a), 256(7)-(9); “amount” — 248(1); 
“arm’s _length’» — 251(1); “associated” — 149.1(7); “business”? — 248(1); “Can- 
ada’ — 255, Interpretation Act 35(1); “Canadian amateur athletic association” — 
149.1(1); “capital gain” — 39(1)(a), 248(1); “capital gains pool” — 149.1(1); “capital 
property” — 54, 248(1); “charitable activities” — 149.1(6), (6.1), (6.2); “charitable 
foundation”, “charitable organization”, ‘charitable purposes”, “charity” — 149.1(1); 
“class” — 248(6); “control” — 149.1(12)(a), 256(6)-(9); “controlled” — 149.1(12)(a), 
256(5.1), (6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “culpable con- 
duct” — 163.2(1); “deferred profit sharing plan” — 147(1), 248(1); “designated 
gift” — 149.1(1); “designated stock exchange” — 248(1), 262; “devotes” — 
149.1(6.01), (6.1), (6.2), (6.201); “disbursement excess” — 149.1(21); “disbursement 
quota” — 149.1(1); “disposition” — 248(1); “divestment obligation percentage” — 
149.1(1); “eligible amount” — 248(31), (41); “employed”, “employment” — 248(1); 
“enduring property”, “equity percentage” — 149.1(1); “excess corporate holdings per- 
centage” — 149.1(1), 149.2(8); “exempt shares”, “exempt shares percentage” — 
149.1(1); “false statement” — 163.2(1); “fiscal period” — 249.1; “Her Majesty” — In- 
terpretation Act 35(1); “income” — of charity 149.1(12)(b); “individual” — 248(1); 
“ineligible individual” — 149.1(1); “inter vivos trust” — 108(1), 248(1); “limited-divi- 
dend housing company” — 149(1)(n); “material interest” — 149.2(1); “Minister” — 
248(1); “month” — Interpretation Act 35(1); “mutual fund corporation” — 131(8), 
248(1); “mutual fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 
[draft], 248(1); “net decrease” — 149.2(4): “net increase” — 149.2(3); “non-qualified 
investment” — 149.1(1); “office”, “officer” — 248(1); “own” — 149.2(2.1); “person”, 
“prescribed” — 248(1); “private foundation” — 149.1(1), 248(1); “promoter” — 
149.1(1), 237.1(1); “property” — 248(1); “province” — Interpretation Act 35(1),; “pub- 
lic corporation” — 89(1), 248(1); “public foundation”, “qualified donee” — 149.1(1), 
248(1); “qualified donee” — 149.1(1), 188.2(3)(a),, 248(1); “qualifying share’? — 
192(6), 248(1); “record suspension” — 149.1(1.01); “registered Canadian amateur ath- 
letic association” — 248(1); “registered charity” — 149.1(6.4), 248(1); “related busi- 
ness” — 149.1(1); “related group” — 251(4); “relevant criminal offence”, “relevant of- 
fence”, “relevant. person” — 149.1(1); “resident in Canada” — 250; “share”, 
“shareholder” — 248(1); “specified gift” — 149.1(1); “substituted” — 248(5); “substi- 
tuted shares” — 149.1(1); “tax payable” — 248(2); “tax shelter” — 237.1(1), 248(1); 
“taxable income” — 2(2), 248(1); “taxation year’ — 149.1( 1), 249; “taxpayer” — 
248(1); “total corporate holdings percentage” — 149.1(1): “trust” — 104(1), 248(1), 
(3); “writing” — Interpretation Act 35(1). 


149.2 (1) Material and insignificant interests [private foun- 
dations] — In this section and section 149.1, 


(a) a person has, at any time, a material interest in respect of a 
class of shares of the capital stock of a corporation if, at that 
time, 


(i) the percentage of the shares of that class held by the per- 
son exceeds 0.5% of all the issued and outstanding shares of 
that class, or 


(ii) the fair market value of the shares so held exceeds 
$100,000; and 


(b) a private foundation has, at any time, an insignificant interest 
in respect of a class of shares of the capital stock of a corpora- 
tion if, at that time, the percentage of shares of that class held by 
the private foundation does not exceed 2% of all the issued and 
outstanding shares of that class. 


Forms: T2082: Excess corporate holdings regime for private foundations [guide]. 


(2) Material transaction — anti-avoidance —If a private 
foundation or a relevant person in respect of the private foundation 
has engaged in one or more transactions or series of transactions or 
events, a purpose of which may reasonably be considered to be to 
avoid the application of the definition “material transaction”, each 
of those transactions or series of transactions or events is deemed to 
be a material transaction. 


(2.1) Ownership — For the purposes of the definition “equity per- 
centage”, and subparagraph (b)(iii) of the definition “exempt 
shares”, in subsection 149.1(1), a person who, if paragraph 
251(5)(b) applied would be deemed by that paragraph to have the 
same position in relation to the control of a corporation as if the 
person owned a share, is deemed to own the share. 


History: Subsec. 149.2(2.1) added by 2009, c. 2, subsec, 56(1), applicable after March 
18, 2007. 
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(3) Net increase in excess corporate holdings percent- 
age — The net increase in the excess corporate holdings percent- 
age of a private foundation for a taxation year, in respect of a class 
of shares of the capital stock of a corporation, is the number of per- 
centage points, if any, determined by the formula 


A-B 
where . 


A is the excess corporate holdings percentage of the private foun- 
dation at the end of the taxation year, in respect of the class, and 


B is 
(a) 0%, if 
(i) at the beginning of the taxation year the private foun- 


dation was not both a private foundation and a registered 
charity, or 


(ii) the private foundation was both a registered charity 
and a private foundation on March 18, 2007 and the taxa- 
tion year is the first taxation year of the private founda- 
tion that begins after that date; and 


(b) in any other case, the excess corporate holdings percent- 
age of the private foundation in respect of the class at the end 
of its preceding taxation year. 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime for private foundations [guide]. 


(4) Net decrease in excess corporate holdings percent- 
age — The net decrease in the excess corporate holdings percent- 
age of a private foundation for a taxation year, in respect of a class 
of shares of the capital stock of a corporation, is the number of per- 
centage points, if any, by which the percentage determined for B in 
the formula in subsection (3) for the taxation year exceeds the per- 
centage determined for A in that formula for the taxation year. 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime for private foundations [guide]. 


(5) Allocation of net increase in excess corporate 
holdings percentage — For the purpose of the description of B 
in the definition “divestment obligation percentage” in subsection 
149.1(1), the net increase in the excess corporate holdings percent- 
age of a private foundation in respect of a class of shares of the 
capital stock of a corporation, for a taxation year (in this subsection 
referred to as the “current year”) is to be allocated in the following 
order: 


(a) first to the divestment obligation percentage of the private 
foundation in respect of that class for the current year, to the 
extent that the private foundation has in the current year ac- 
quired for consideration shares of that class; 


(b) then to the divestment obligation percentage of the private 
foundation in respect of that class for its fifth subsequent taxa- 
tion year, to the extent of the lesser of 


(i) that portion of the net increase in the excess corporate 
holdings percentage of the private foundation in respect of 
that class for the current year that is not allocated under para- 
graph (a), and 


(ii) the percentage of the issued and outstanding shares of 
that class that were acquired by the private foundation in the 
current year by way of bequest; 


(c) then to the divestment obligation percentage of the private 
foundation in respect of that class for its second subsequent tax- 
ation year, to the extent of the lesser of 


(i) that portion of the net increase in the excess corporate 
holdings percentage of the private foundation in respect of 
that class for the current year that is not allocated under para- 
graph (a) or (b), and 


(1i) the total of 


(A) the percentage of the issued and outstanding shares of 
that class that were acquired by the private foundation in 
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the current year by way of gift, other than from a relevant 
person or by way of bequest, and 


(B) the portion of the net increase in the excess corporate 
holdings percentage of the private foundation that is at- 
tributable to the redemption, acquisition or cancellation of 
any of the issued and outstanding shares of that class in 
the current year by the corporation; and 


(d) then to. the divestment obligation percentage of the private 
foundation in respect of that class for its subsequent taxation 
year, to the extent of that portion of the net increase in the ex- 
cess corporate holdings percentage of the private foundation in 
respect of that class for the current year that is not allocated 
under paragraph (a), (b) or (c). 
Related Provisions: .149.2(6) — Foundation can apply to CRA to vary allocation. 
History: 2009, c. 2, subsec. 56(5) states that if a registered charity was on March 19, 
2007 a private foundation, in applying paras. 149.2(5)(b) and (c) to the first taxation 
year of the registered charity that begins after that date, the phrase “in the current year” 


in those paras. shall be read as “in the period that begins on March 18, 2007 and ends at 
the end of the current year”. 


Forms: T2082: Excess corporate holdings regime for private foundations [guide]. 


(6) Minister’s discretion — Notwithstanding subsection (5), on 
application by a private foundation, the Minister may, if the Min- 
ister believes it would be just and equitable to do so, reallocate any 
portion of the net increase in the excess corporate holdings percent- 
age of the private foundation in respect of a class of shares of the 
capital stock of a corporation for a taxation year, that would other- 
wise be allocated under subsection (5) to the private foundation’s 
divestment obligation percentage in respect of that class for a par- 
ticular taxation year, to the private foundation’s divestment obliga- 
tion percentage, in respect of that class for any of the ten taxation 
years subsequent to the particular taxation year. 


Forms: T2082: Excess corporate holdings regime for private foundations [guide]. 


(7) Allocation of net decrease in excess corporate 
holdings percentage — For the purpose of the description of C 
in the definition “divestment obligation percentage” in subsection 
149.1(1), the net decrease in the excess corporate holdings percent- 
age of a private foundation in respect of a class of shares of the 
capital stock of a corporation for a taxation year (in this subsection 
referred to as the “current year’’) is to be allocated in the following 
order: 


(a) first, to the divestment obligation percentage of the private 
foundation in respect of that class for the current year, to the 
extent of that divestment obligation percentage; and 


(b) then to the divestment obligation percentage of the private 
foundation in respect of that class for a subsequent taxation. year 
of the private foundation (referred to in this paragraph as the 
“subject year’), to the extent of the lesser of 


(i) that portion of the net decrease in the excess corporate 
holdings percentage of the private foundation in respect of 
that class for the current year that is not allocated under para- 
graph (a), or under this paragraph, to the divestment obliga- 
tion percentage of the private foundation in respect of that 
class for a taxation year of the private foundation that pre- 
cedes the subject year, and 


(ii) the amount of the divestment obligation percentage of the 
private foundation in respect of that class for the subject 
year, calculated as at the end of the current year and without 
reference to this subsection. 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime for private foundations [guide]. 


(8) Transitional rule — If the original corporate holdings per- 
centage of a private foundation in respect of a class of shares of the 
capital stock of a corporation exceeds 20%, for the purpose of ap- 
plying the definition “excess corporate holdings percentage” in sub- 
section 149.1(1) to 


(a) the first taxation year of the private foundation that begins 
after March 18, 2007, the reference to 20% in that definition in 


S. 149.2(9)(b) 


respect of that class is to be read as the original corporate hold- 
ings percentage of the private foundation in respect of that class; 


(b) taxation years of the private foundation that are after the tax- 
ation year referred to in paragraph (a) and that begin before 
March 19, 2012, the reference to 20% in that definition in re- 
spect of that class is to be read as the greater of 


(i) 20%, and 
(ii) the lesser of 


(A) the total corporate holdings percentage of the private 
foundation in respect of the class at the end of the imme- 
diately preceding taxation year, and 


(B) the original corporate holdings: percentage in respect 
of that class; 


(c) taxation years of the private foundation that begin after 
March 18, 2012 and before March 19, 2017, the reference to 
20% in that definition in respect of that class is to be read as, the 
greater of 


(i) 20%, and 
(ii) the lesser of 


(A) the total corporate holdings percentage of the private 
foundation in respect of the class at the end of the preced- 
ing taxation year, and 


(B) the number of percentage points, if any, by which the 
private foundation’s original. corporate holdings percent- 
age in respect of that class exceeds 20%; 


(d) taxation years of the private foundation that begin after 
March 18, 2017 and before March 19, 2022, the reference to 
20% in that definition in respect of that class is to be read as the 
greater. of 


(i) 20%, and 
(ii) the lesser of 


(A) the total corporate holdings percentage of the private 
foundation in respect of the class at the end of the preced- 
ing taxation year, and 


(B) the number of percentage points, if any, by which the 
‘private foundation’s original corporate holdings percent- 
age in respect of that class exceeds 40%; and 


(e) taxation years of the private foundation that begin after 
March 18, 2022 and before March 19, 2027, the reference to 
20% in that definition in respect of that class is to be read as the 
greater of 


(i) 20%, and 
(ii) the lesser of 


(A) the total corporate holdings percentage of the private 
foundation in respect of the class at the end of the preced- 
ing taxation year, and 


(B) the number of percentage points, if any, by which the 
private foundation’s original corporate holdings percent- 
age in respect of that class exceeds 60%. 

Related Provisions: 149.2(10) — Shares held through a trust on March 18/07. 


Forms: T2081: Excess corporate holdings worksheet for private foundations; T2082: 
Excess corporate holdings regime for private foundations [guide]. 


(9) Where subsec. (10) applies — Subsection (10) applies for 
the purposes of applying section 149.1 and subsections (8) and 
188.1(3.1) to a private foundation at a particular time if, both on 
March 18, 2007 and at the particular time, 


(a) the private foundation was the sole trustee of a trust, or was a 
majority interest beneficiary (within the meaning assigned by 
section 251.1) of a trust more than 50% of the trustees of which 
were the private foundation and one or more relevant persons in 
respect of the private foundation; and 


(b) the trust held one or more shares of a class of the capital 
stock of a corporation. 
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History: Subsec. 149.2(9) added by: 2009, c. 2, subsec. 56(2), applicable to taxation 
years, of private foundations, that begin after February 25, 2008. 


(10) Shares held through a trust on March 18, 2007 — If 
this subsection applies at a particular time to a private foundation in 
respect of shares of a class of the capital stock of a corporation held 
by a trust, the private foundation is deemed to hold at the particular 
time that number of those shares as is determined by the formula 


AX B/C 
where 


A is the lesser of the number of those shares held by the trust on 
March 18, 2007 and the number so held at the particular time; 


B is the total fair market value of all interests held by the private 
foundation in the trust at the particular time; and 


C is the total fair market value of all property held by the trust at 
the particular time. 

Related Provisions: 149.2(9) — Conditions for 149.2(10) to apply; 149.2(11) — 

Discretionary trusts. 


History: Subsec. 149.2(10) added by 2009, c. 2, subsec. 56(2) applicable to taxation 
years, of private foundations, that begin after February 25, 2008. 


(11) Discretionary trusts — For the purpose of subsection (10), 
if the amount of income or capital of a trust that a person may re- 
ceive as a beneficiary under the trust depends on the exercise by 
any person of, or the failure by any person to exercise, a discretion- 
ary power, that person is deemed to have fully exercised, or to have 
failed to exercise, the power, as the case may be. 


History: Subsec. 149.2(11) added by 2009, c. 2, subsec. 56(2), applicable to taxation 
years, of private foundations, that begin after February 25, 2008. 


History [s. 149.2]: S. 149.2 added by 2007, c. 35,’s. 47, applicable to taxation years, 
of private foundations, that begin after March 18, 2007. 


Definitions [s. 149.2]: “amount” — 248(1); “class of shares” — 248(6): “corpora- 
tion” — 248(1), Interpretation Act 35(1); “divestment obligation percentage”, “excess 


corporate holdings percentage” — 149.1(1); “material interest” — 149.2(1): “material 
transaction” — 149.1(1), 149.2(2); “Minister” — 248(1); “net decrease” — 149.2(4); 
“net increase” — 149.2(3); “original corporate holdings percentage” — 149.1(1); “per- 


son” — 248(1); “private foundation” — 149.1(1), 248(1); “property”, “registered char- 
ity” — 248(1); “relevant person” — 149.1(1); “share” — 248(1); “taxation year’, “to- 
tal corporate holdings percentage” — 149.1(1); “trust” — 104(1), 248(1), (3). 


DIVISION | — RETURNS, ASSESSMENTS, PAYMENT 
AND APPEALS 


Returns 


150. (1) Filing returns of income — general rule — Subject 
to subsection (1.1), a return of income that is in prescribed form and 
that contains prescribed information shall be filed with the Minister, 
without notice or demand for the return, for each taxation year of a 
taxpayer, 
(a) Corporations — in the case of a corporation, by or on be- 
half of the corporation within six months after the end of the 
year if 


(i) at any time in the year the corporation 
(A) is resident in Canada, 


(B) carries on business in Canada, unless the corpora- 
tion’s only revenue from carrying on business in Canada 
in the year consists of amounts in respect of which tax 
was payable by the corporation under subsection 
212519; 


(C) has a taxable capital gain (otherwise than from an ex- 
cluded disposition), or 


(D) disposes of a taxable Canadian property (otherwise 
than in an excluded disposition), or 


(ii) tax under this Part 
(A) is payable by the corporation for the year, or 


(B) would be, but for a tax treaty, payable by the corpora- 
tion for the year (otherwise than in respect of a disposi- 
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tion of taxable Canadian property that is treaty-protected 
property of the corporation); fiGeAag 


le Future Amendm 
Se % bs 


Related Provisions: 115(1)(b) — Dispositions of taxable Canadian property; 
115.2(2) — Certain non-residents deemed not carrying on business in ‘Canada; 
150(1.1)(a) — Registered charities exempted from filing; 150(5) — Definition of “ex- 
cluded disposition”; 150.1(2.1)— Corporation with over, $1m in revenue must file 
electronically; 162(2.1) — Minimum non-filing penalty for non-resident corporation; 
183(1) — Return deadline for tobacco manufacturers’ surtax; 185.2(1) — Part III.1 re- 
turn required by corporation paying dividends; 235 — Penalty on large corporations for 
failure to file return even if no balance owing; 236 — Execution of documents by cor- 
porations; 250(1) — Meaning of resident in Canada; 253 — Extended meaning of car- 
rying on business in Canada. See also at end of 150(1); Reg. 205.1(2)(d) — Most cor- 
porations with revenue over $1m required to file electronically. 


History: Cls. 150(1)(a)(i)(C) and (D), and subpara. 150(1)(a)(ii), amended by 2008, c. 
28, subsecs. 28(1), (2), applicable in respect of dispositions of property that occur after 
2008. They formerly read: 


(C) has a taxable capital gain, or 


(D) disposes of a taxable Canadian property, or 


(ii) tax under this Part is, or but for a tax treaty would be, payable by the corpo- 
ration for the year; 


Cl. 150(1)(a)()(B) amended by 2001, c. 17, s. 147, applicable to 2001 et seg. The cl. 
formerly read: 


(B) carries on business in Canada, 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
304R2: Condominiums. 


Information Circulars: 97-2R12: Customized forms: 00-1R2: Voluntary disclosures 
program. 


1.T. Technical News: 38 (single administration of Ontario corporate tax). 


Application Policies: SR&ED 2004-02RS: Filing requirements for claiming 
SR&ED. 


Forms: RCI: Request for a business number; RC4088: Guide to the General Index of 
Financial Information (GIFI) for corporations; T2: Corporation income tax return; T2 
SCH 1: Net income (loss) for income tax purposes; T2 SCH 97: Additional information 
on non-resident corporations in Canada; T2 SCH 150: Net income (loss) for income tax 
purposes for life insurance companies; T2 SCH 303: Newfoundland and Labrador di- 
rect equity tax credit; T2 SCH 306: Newfoundland and Labrador capital tax on finan- 
cial institutions — agreement among related corporations; T2 SCH 384: Manitoba co- 
op education and apprenticeship tax credit; T2 SCH 385: Manitoba odour control tax 
credit; T2 Short: T2 short return; T2WS1: Calculating estimated tax payable and tax 
credits; T2WS2: Calculating monthly instalment payments; T2WS3: Calculating quar- 
terly instalment payments; T1178: General index of financial information — short; 
T1219: Provincial alternative minimum tax; T1219-ON: Ontatio minimum tax carry- 
over, T2203: Provincial and territorial taxes — multiple jurisdictions; T4012: T2 cor- 
poration income tax guide. 


(b) deceased individuals — in the case of an individual who 
dies after October of the year and before the day that would be 
the individual’s filing due date for the year if the individual had 
not died, by the individual’s legal representatives on or before 
the day that is the later of the day on or before which the return 
would otherwise be required to be filed and the day that is 6 
months after the day of death; 


Related Provisions: 70(2) — Return for rights or things; 70(7)(a) — Deadline ex- 
tended to 18 months after death to untaint spousal trust; 127.55 — Minimum tax not 
applicable; 150(1)(d)(iii) — Deadline for deceased’s cohabiting spouse; 150(4) — 
Death of partner or proprietor of business; 159(1) — Payments on behalf of others. See 
also at end of 150(1). 


History: Para. 150(1)(b) amended by 1996, c 21, subsec. 38(1), applicable to 1995 et 
seq. Para. (b) formerly read: 


(b) in the case of an individual who diés after October in the year and before 
May in the immediately following taxation year, by the individual’s legal repre- 
sentatives within 6 months after the day of death; 


Regulations: 206 (information return). 


CRA Audit Manual: 16.1.0: Clearance certificate program; 16.2.2: Estate of a de- 
ceased person — non-residents. bal i 
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Forms: T1 General: Individual income tax and benefit return; T4011:, Preparing re- 
turns for deceased persons [guide]. See also under 150(1)(d). 
(c) trusts or estates — in the case of an estate or trust, within 
90 days from the end of the year; 
Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 
in Canada; 104(23) — Testamentary trusts; 150(3) — Trustees in bankruptcy, etc.; 
159(1) — Payments on behalf of others. See also at end of 150(1). 
Regulations: 204 (information return). 


Information Circulars: 78-5R3: Communal organizations; 78-14R4: Guidelines for 
trust companies and other persons responsible for filing T3GR, T3D, T3P, T3S, T3RI, 
and T3F returns; 97-2R12: Customized forms. 


CRA Audit Manual: 16.1.0: Clearance certificate program; 16.2.2: Estate of a de- 
ceased person — non-residents. 


Forms: T3: Statement of trust income allocations and designations; T3- ADJ: T3 ad- 
justment request; T3ATH-IND: Amateur athlete trust income tax return; T3D: Income 
tax return for DPSP or revoked DPSP; T3GR: Group income tax and information re- 
turn for RRSP, RRIF, RESP, or RDSP trusts (and worksheets); T3MJ: T3 Provincial 
and territorial taxes — multiple jurisdictions; T3P: Employees” pension plan income 
tax return; T3RET: Trust income tax and information return; T3 SCH 11: Federal in- 
come tax; T3 SUM: Summary of trust income allocations and designations; T3S: Sup- 
plementary unemployment benefit plan — income tax return; T1061: Canadian ama- 
teur athletic trust group information return; T1139: Reconciliation of business income 
for tax purposes. 


(d) individuals — in the case of any other person, on or before 


(i) the following April 30 by that person or, if the person is 
unable for any reason to file the return, by the person’s 
guardian, committee or other legal representative (in this par- 
agraph. referred to as the person’s “‘guardian”), 


(ii) the following June 15 by that person or, if the person is 
unable for any reason. to file the return, by the. person’s 
guardian where the person is 


(A) an individual who carried ‘on a business in the year, 
unless the expenditures made in the course of carrying on 
the business were. primarily the cost or capital cost of tax 
shelter investments (as defined in subsection 143.2(1)), or 


(B) at any time in the year a cohabiting spouse or com- 
mon-law partner (within the meaning assigned by section 
122.6) of an individual to whom clause (A) applies, or 


(iii) where at any time in the year the person is a cohabiting 
spouse or common-law partner (within the meaning assigned 
by section 122.6) of an individual to whom paragraph (b) ap- 
plies for the year, on or before the day that is the later of the 
day on or before which the person’s return would otherwise 
be required to be filed and the day that is 6 months after the 
day of the individual’s death; or 
Related Provisions: 96(1.6) — Members of partnership deemed to carry on business 
of partnership for purposes of s: 150; 150(1.1)(b) — Individuals exempted from filing; 
180.2(5) — Return required by residents and non-residents for OAS clawback calcula- 
tion; 237(1) — ‘Application for Social Insurance Number. See also at end of 150(1). 
History: Para. 150(1)(d) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 
Cl. 150(1)(d)(ii)(A) amended by 1998, c. 19, subsec. 180(1), applicable to 1995 et seq: 
Cl. 150(1)(d)Gi)(A) formerly read: 
(A) an individual who carried on a business in the year, unless the expenditures 
made in the course of carrying on the business were primarily the cost or capital 
cost of tax shelters (within the meaning assigned by subsection 237.1(1)), or 
Para. 150(1)(d) amended by 1996, c. 21, subsec. 38(2), applicable to 1995 et seq. Para. 
(d) formerly read: 
(d) individuals — in the case of any other petson, on or before April 30 in the 
next year by that person or, if the person is unable for any reason to file the , 
return, by the person’s guardian, committee or other legal representative, or 
Information Circulars: 97-2R12: Customized forms; 00-1R2: Voluntary disclosures 
program. 
Forms: T1 General: Individual income tax and benefit return, T1-ADJ: Adjustment 
request; T1-KS: T1 keying schedule; T1256: Manitoba community enterprise develop- 
ment tax credit; T1261: Application for a CRA individual tax number (ITN) for non- 
residents. 


(e) designated persons — in a case where no person an 


scribed by paragraph (a), (b) or (d) has filed the return, by such 
person as is required by notice in writing from the Minister to 


S. 150(2) 


file the return, within such reasonable time as. the» notice 

specifies. 
Related Provisions [subsec. 150(1)]: 149(12) — Nonprofit organizations — in- 
formation return; 149.1(14) — Charity information returns; 150.1 — Electronic filing; 
151 — Obligation. to .estimate,.tax payable; 162(1)— Penalty for. late filing; 
164(2.01) — All returns must be filed before any refund paid; 220(3) — Extension of 
time for filing return; 233.1— Return of transactions with related non-residents; 
238(1) — Offence of failing to file return; 248(1) — Definition of “filing-due date”, 
Reg. 229 — Partnership information returns; Reg. 8409 — Registered pension plan in- 
formation return; Interpretation Act 26 — Extension of deadline where it falls on Sun- 
day or holiday. 


History [subsec. 150(1)]: The portion of subsec. 150(1) before para. (b) amended 
by. 1999, c. 22, subsec. 63(1), applicable to taxation years that begin after 1998. The 
portion formerly read: 


(1) Returns — A return of income for each taxation year in the case of a corpo- 
ration (other than a corporation that was a registered charity throughout the year) 
and in the case of an individual, for each taxation year for which tax is payable 
by the individual or in which the individual has a taxable capital gain or has 
disposed of a capital property, shall, without notice or demand therefor, be filed 
with the Minister in prescribed form and containing prescribed information, 


(a) in the case of a corporation, by or on behalf of the corporation within 6 
months from the end of the year; 


That portion of subsec. 150(1), preceding para. (a) substituted by 1994, c..7, Sch. VII 
(1992, c. 48), s. 14, applicable to 1993 et seg. That portion formerly read: 


150. (1) Avreturn of income for each taxation year in the case of a corporation 
(other than a.corporation that was a registered charity throughout the year) and in 
the case of an individual, for each taxation year for which tax is payable or 
would be payable if this Part were read without reference to sections 127.2 and 
127.3, in which the individual has a taxable capital gain or has disposed of a 
capital property, or for which a payment has: been received by the individual 
under section 164.1, shall, without notice or demand therefor, be filed with the 
Minister in prescribed form and containing prescribed information, 


Para. 150(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 124, applicable to 
deaths occurring after October 1990. Para. 150(1)(b) formerly read: 


(b) deceased persons — in’ the case of a person who has died without making 
the return, by the person’s legal representatives, within 6 months from the day of 
death, 

Selected Cases [subsec. 150(1)]: Hooper et al. v. R., [1982] C.T.C..95 (FCTD) 

(Crown’s liability for act of negligence bestowing right to refunds). 

Forms: T2203: Provincial and territorial taxes — multiple jurisdictions. 


(1.1) Exception — Subsection (1) does not apply toa taxation 
year of a taxpayer if 


(a) the taxpayer is a corporation that was a registered charity 
throughout the year; or 


(b) the taxpayer is an individual unless 


(i), tax is payable under this. Part by the individual. for the 
year, 


(ii) where the individual is resident in Canada at any time in 
the year, the individual has a taxable capital gain or disposes 
of capital property in the year, 

(iii) where the individual is non-resident throughout the year, 
the individual has a taxable capital gain (otherwise than from 
an: excluded disposition) or disposes of a taxable Canadian 
property (otherwise than in an excluded disposition) in the 
year, or 


(iv) at the end of the year the individual’s HBP balance or 
LLP. balance (as defined in subsection 146. O41) or 
146.02(1)) is a positive amount. 
Related Provisions: 149.1(14) — Charity must file information’ return; /150(5) — 
Definition of “excluded disposition”. 
History: Subpara. 150(1,1)(b) (iii) amended by 2008, c. 28, subsec. 28(3), applicable in 
respect of dispositions of property that occur after 2008. It formerly read: 
(iii) where the individual is non-resident throughout the year, the,individual has a 
taxable capital gain or disposes of a taxable Canadian property in the year, or 


Subsec. 150(1.1) added by 1999, c. 22, subsec, 63(2), applicable to taxation years that 
begin after 1998. 


(2) Demands for returns — Every person, whether or not the 
person is liable to pay tax under this Part for a taxation year and 


' whether or not a return has been filed under subsection (1) or (3), 


shall, on demand from the Minister, served personally or by regis- 
tered letter, file, within such reasonable time as may be stipulated in 
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the demand, with the Minister in prescribed form and containing 
prescribed information a return of the income for the taxation year 
designated in the demand. 

Related Provisions: 162(2) — Repeated penalties; 231.2(1)(a) — Generic demand 
for information or return; 233 — Demand for partnership information return; 238(1) — 
Fine or imprisonment for failure to file. 


Selected Cases [subsec. 150(2)]: Aulakh v. Canada, [1995] 2 C.T.C. 526 (Alta 
Prov Ct) (Crown has choice of proceeding under s. 150 or by way of prosecution); 
Miller y. Canada, [1994] 2 C.T.C. 2230 (TCC) (Penalties vacated where evidence of 
personal service of demand was insufficient); Skalbania, N.M., Ltd. v. Canada, [1989] 
2 C.T.C. 183 (BC Co Ct) (Request to file tax returns made under wrong provision; 
taxpayer’s appeal against conviction allowed); R. v. Merkle, [1979] C.T.C. 519 (Alta 
CA) (Putting tax file in accountant’s hands within time limit was valid defence); 
Regina v. Harvey, 74 D.T.C. 6250 (BC Co Ct) (Conviction of taxpayer not receiving 
demand to file tax returns overturned). 


Forms: TX14D: Demand for return. 


(3) Trustees, etc. — Every trustee in bankruptcy, assignee, liqui- 
dator, curator, receiver, trustee or committee and every agent or 
other person administering, managing, winding up, controlling or 
otherwise dealing with the property, business, estate or income of a 
person who has not filed a return for a taxation year as required by 
this ‘section shall file a return in prescribed form of that person’s 
income for that year. 

Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 
in Canada; 150(1)(c) — Trust returns; 159 — Payments on behalf of others; 162(3) — 
Penalties; 163(1) — Repeated failures. 


Regulations: 204 (information returns). 


(4) Death of partner or proprietor — Where 


(a) subsection 34.1(9) or 34.2(8) applies in computing an indivi- 
dual’s income for a taxation year from a business, or 


(b) an individual who carries on a business in a taxation year 
dies in the year and after the end of a fiscal period of the busi- 
ness that ends in the year, another fiscal period of the business 
(in this subsection referred to as the “short period”) ends in the 
year because of the individual’s death, and the individual’s legal 
representative elects that this subsection apply, 


the individual’s income from businesses for short periods, if any, 
shall not be included in computing the individual’s income for the 
year and the individual’s legal representative shall file an additional 
return of income for the year in respect of the individual as if the 
return were filed in respect of another person and shall pay the tax 
payable under this Part by that other person for the year computed 
as if 

(c) the other person’s only income for the year were the amount 

determined by the formula 


A+B-C 
where 


A is the total of all amounts each of which is the individual’ s 
income from a business for a short fiscal period, 


Bis the total of all amounts each of which is an amount de- 
ducted under subsection 34.2(8) in computing the indivi- 
dual’s income for the taxation year in which the individual 
dies, and 


C is the total of all amounts each of which is an amount in- 
cluded under subsection 34.1(9) in computing the indivi- 
dual’s income for the taxation year in which the individual 
dies, and 


(d) subject to sections 114.2 and 118.93, that’ other person were 
entitled to the deductions to which the individual is’ entitled 
under sections 110, 118 to 118.7 and 118.9 for the year in com- 
puting the individual’s taxable income or tax payable under this 
Part, as the case may be, for the year. 
Related Provisions: 34.1(9)(d)(ii) — Additional income inclusion for off-calendar 
business year; 70 — Rules for year of death; 114.2 — Deductions in separate returns; 
118.93 — Credits in separate returns; 120.2(4)(a) —No. minimum tax carryover; 
127.1(1)(a) — No refundable investment tax credit; 127.55 — No minimum tax in year 
of death; 150(1)(b) — Deadline for deceased’s return; 162(5) — Penalties — failure to 
provide information return; 163(1) — Repeated failures; 257 — Formula cannot calcu- 
late to less than zero. 
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History: Subsec. 150(4) amended by 1998, c. 19; subsec. 180(2), applicable to 1996 et 
seq. Subsec. 150(4) formerly read: 
(4) Where a taxpayer who is a partner or an individual who is a proprietor of a 
business died after the end of a fiscal period but before the end of the calendar 
year in which the fiscal period ended, the taxpayer’s income as such partner or, 
proprietor for the period commencing immediately after the end of the fiscal pe- 
riod and ending at the time of death shall be included in computing the tax- 
payer’s income for the taxation year in which the taxpayer died unless the tax- 
payer’s legal representative has elected otherwise, in which case’ the legal 
representative shall file a separate return of income for the period under this Part 
and pay the tax for the period under this Part as if 
(a) the taxpayer were another person; 
(b) the period were a taxation year; 


(c) that other person’s only income for the period were that person’s income 
as such partner or proprietor for that period; and 


(d) subject to sections 114.2 and 118.93, that other person were entitled to 

the deductions to which the taxpayer was entitled under sections 110, 118 to 

118.7 and 118.9 for the period in computing the taxpayer’s taxable income 

or tax payable under this Part, as the case may be, for the period. 
Interpretation Bulletins [subsec. 150(4)]: IT-278R2: Death of a partner or of a 
retired partner; IT-326R3: Returns of deceased persons as “another person”, 


Forms: T4011: Preparing returns for deceased persons [guide]. 


(5) Excluded disposition — For the purposes of this section, a 
disposition of a property by a taxpayer at any time in a taxation year 
is an excluded disposition if 


(a) the taxpayer is non-resident at that time; 


(b) no tax is payable under this Part by the taxpayer for the taxa- 
tion year; 


(c) the taxpayer is, at that time, not liable to pay any amount 
under this Act in respect of any previous taxation year (other 
than an amount for which the Minister has accepted, and holds, 
adequate security under section 116 or 220); and 


(d) each taxable Canadian property disposed of by the taxpayer 
in the taxation year is 


(i) excluded property within the meaning assigned by subsec- 
tion 116(6), or 


(ii) a property in respect of the disposition of which the Min- 
ister has issued to the taxpayer a certificate under subsection 
116(2), (4) or (5.2). 


History: Subsec. 150(5) added by 2008, c. 28, subsec. 28(4), applicable in respect of 
dispositions of property that occur after 2008. 


Definitions [s. 150]: “amount”, “business” — 248(1); “calendar year” — Interpreta- 
tion Act 37(1)(a); “capital property” — 54, 248(1); “carries on business in Canada”, 
“carrying on business in Canada” — 253; “common-law partner” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “disposition” — 248(1); “estate” — 104(1), 
248(1); “excluded disposition” — 150(5); “filing-due date” — 248(1); “fiscal pe- 
riod” — 249.1; “HBP balance” — 146.01(1); “individual” —248(1); “LLP bal- 
ance” — 146.02(1); “legal representative”, “Minister” — 248(1); “month” — Interpre- 
tation Act 35(1); “non-resident”, “person”, “prescribed”, “property”, “registered 
charity” — 248(1); “resident in Canada” — 94(3)(a)(vii), 250; “security” — Interpre- 
tation Act 35(1); “tax payable” — 248(2); “tax treaty”, “taxable Canadian property” — 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable income” — 2(2), 248(1); “‘tax- 
ation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 


Interpretation Bulletins [s. 150]: IT-109R2: Unpaid amounts. 


150.1 (1) Definition of “electronic filing” — For the purposes 
of this section, “electronic filing” means using electronic media in a 
manner specified in writing by the Minister. 


(2) Filing of return by electronic transmission — A person 
who meets the criteria specified in writing by the Minister may file 
a return of income for a taxation year by way of electronic filing. 
Related Provisions: 150.1(2.1)— Mandatory e-filing for certain corporations; 
244(21) — Proof of e-filing; 244(22) — Electronic filing of information return; Reg. 
205.1(2) (prescribed corporation is corporation with gross revenue exceeding $1 mil- 
lion, with certain exceptions). 


Application Policies: SR&ED 2004-02R5: Filing requirements for claiming 
SR&ED. 


Forms: RC4018: Electronic filers manual [guide]: RC4088: Guide to the General In- 
dex of Financial Information (GIFI) for corporations; T183: Information return for 
electronic filing of an individual’s income tax and benefit return; T183 CORP: Infor- 
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mation return for corporations filing electronically; T1153: Consent and request form; 
74077: EFILE: Electronic filing for individuals [guide]. 


(2.1) Mandatory filing of return by electronic transmis- 
sion — If a corporation is, in respect of a taxation year, a pre- 
scribed corporation, the corporation shall file its return of income 
for the taxation year by way of electronic filing. 


Related Provisions: 162(7.2) — Penalty for failure to file electronically. 


History: Subsec. 150.1(2.1) added by 2009, c. 2, s. 57, applicable to taxation years 
that end after 2009. 


Regulations: 205.1(2) (prescribed corporation is corporation with gross revenue ex- 
ceeding $1 million, with certain exceptions). 


(3) Deemed date of filing — For the purposes of section 150, 
where a return of income of a taxpayer for a taxation year is filed by 
way of electronic filing, it shall be deemed to be a return of income 
filed with the Minister in prescribed form on the day the Minister 
acknowledges acceptance of it. 


(4) Declaration — Where a return of income of a taxpayer for a 
taxation year is filed by way of electronic filing by a particular per- 
son (in this subsection referred to as the “filer”) other than the per- 
son who. is required to file the return, the person who is required to 
file the return shall make an information return in prescribed form 
containing prescribed information, sign it, retain a copy of it and 
provide the filer with the information return, and that return and the 
copy shall be deemed to be a record referred to in section 230 in 
respect of the filer and the other person. 


History: Subsec. 150.1(4) substituted by 1994, c. 21, s. 75, applicable after 1991. That 
subsec. formerly read: 


(4) Where a return of income of a taxpayer fora taxation year is filed by way of 
electronic filing by a particular person (in this subsection referred to as the 
“filer”) other than the person’ who is required to file the return, the filer shall, if 
required by regulation, obtain from the other person a signed statement in pre- 
scribed form, retain one copy of the statement and provide the other person with 
a copy, and the statement shall be deemed to be a record referred to in section 
230 in respect of the filer and the other person. 


Forms: RC4018: Electronic filers manual [guide]; T183: Information return for elec- 
tronic filing of an individual’ s income tax and benefit return; T183 CORP: Information 
return for corporations filing electronically. 


(5) Application to other Parts — This section also applies to 
Parts I.2 to XII, with such modifications as the ‘circumstances 
require. 

History: Subsec. 150.1(5) amended to replace “Part 1.1” with “Parts 1.2” by 2001, c. 
17, s. 148, applicable to 2001 et seq. 


History [s 150.1]: S. 150.1 added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 89, 
applicable to 1992 et seg., and subsec. 150.1(5), in its application to Parts X, X.1, X.2, 
X.4, XI, XI.1 and XI.2, applies after 1991 as if subsecs. (1) to (4) applied after, 1991. 


Selected Cases [s. 150.1]: Paterson v. Canada (Revenue Agency), [2010] 6 C.T.C. 
94 (FC) (Electronic filing privilege revoked as result of conduct in fraudulent scheme), 
Crisanti v. Canada, [1996] 2 C.T.C. 2603 (TCC) (Late filing penalty applied in respect 
of electronically filed return). 

Definitions [s. 150.1]: “electronic filing” — 150.1(1); “filer” — 150.1(4); “Min- 
ister”, “person”, “prescribed”, “regulation” — 248(1); “taxation year” — 249; “writ- 
ing” — Interpretation Act 35(1). 


Forms: See under. 150.1(2). 
Estimate of Tax 


151. Estimate of tax — Every person required by section 150 to 
file a return of income shall in the return estimate the amount of tax 
payable. 

Related Provisions: 104(23) — Testamentary trusts; 150 — Returns; 155, 156 — 
Instalments required — individuals; 156.1(4) — Payment of balance owing — individ- 
uals; 157 — Instalments required — corporations; 162(3) — Penalty — failure to com- 
plete return; 183(3) — Provision applicable to Part II; 187(3) — Provision applicable 
to Part IV: 193(8) — Provision applicable to Part VII; 195(8) — Provision applicable 
to Part VIII; 219(3) — Provision applicable to Part XIV.’ 


Selected Cases [s. 151]: R. v. Reid, [1988] 1 C.T.C. 313 (Alta CA) (Requirement to 
estimate tax in tax return not Charter violation). 


Definitions [s. 151]: “amount”, “person” — 248(1). 


S. 152(1.01) 


Assessment 


152. (1) Assessment — The Minister shall, with all due dispatch, 
examine a taxpayer’s return of income for a taxation year, assess 
the tax for the year, the interest and penalties, if any, payable and 
determine 


(a) the amount of refund, if any, to which the taxpayer may be 
entitled by virtue of section 129, 131, 132 or 133 for the year; or 


(b) the amount of tax, if any, deemed, by subsection 120(2) or 
CRON Xa Dl) MN WAI DaR 4 INP A Wwe a EE WD WHC? OE) RO Nh TY 
127.1(1), 127.41(3) or 210.2(3) or (4) to be. paid on account of 
the taxpayer’s tax payable under this Part for the year. 
Related Provisions: 152(1.4) — Determination of income of partnership; 152(2) — 
Notice of assessment; 152(4), (5) — Reassessment; 158 — Remainder payable forth- 
with upon assessment; 160.2(3) — Minister may assess recipient under RRSP or RRIF; 
166 — Irregularity or error in assessment; 244(14), (14.1), (15) — Date when assess- 
ment made. 


History: Para. 152(1)(b) amended to add “122.7(2) or (3),” by 2007, c. 35, subsec. 
48(1), applicable to 2007 et seq. 
Para. 152(1)(b) amended to add “or (2.2)” by 2000, c. 19, subsec. 44(1), applicable to 
1999 et seq. 
Para. 152(1)(b) amended by 1998; c. 19, subsec. 42(1), applicable to 1997 et seq., ex- 
cept that for the 1997 taxation year the reference to “subsection 120(2),” shall be read 
as a reference to “subsection 120(2), 120.1(4),”. Para. 152(1)(b) formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4), 122.5(3), 
125.4(3), 127.11), 127.41(3) or 210.2(3). or (4). to be paid. on account of the 
taxpayer’s tax payable under this Part for the year or deemed by subsection 
119(2) to be an overpayment. 
Para. 152(1)(b) amended by 1996, c. 21, s. 39, applicable to 1995 et seq. Para. (b) 
formerly read: 


(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4), 122.5(3), 
127.1(1), 127.41(3) or 210.2(3) or (4) to be paid on account of the taxpayer’s tax 
payable under this Part for the year or deemed by subsection 119(2) to be an 
overpayment. 


Para. 152(1)(b) amended by 1995, c. 3, subsec. 46(1), applicable to taxation years that 
end after February 22, 1994. Para: (b) formerly read: 


(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4); 122.5(3), 
127.101) or 210.2(3) or (4) to be paid on account of the taxpayer’s tax under this 
Part for the year or deemed by subsection 119(2) to be an overpayment. 


Para. 152(1)(b) substituted by 1994, c. 21, subsec. 76(1), applicable to 1993 et seq. 
That para. formerly read: 
(b) the amount of tax, if any, deemed by subsection 120(2), 120.1(4), 122.5(3), 
127.1(1), 144(9) or 210.2(3) or (4) to be paid-on account of the taxpayer’s ‘tax 
under this Part for the. year or deemed by subsection 119(2) to be an 
overpayment. 
Para. 152(1)(b) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 15(1), applica- 
ble to 1993 et seq. Para. (1)(b) formerly read: 
(b) the amount of tax, if any, deemed under subsection 119(2), 120(2), 120.1(4), 
122:2(1), 122.5(3), 127.1(1), 127.2(2), 144(9) or 210.2(3) or (4) to be paid on 
account of the taxpayer’s tax under this Part for the year. 
Selected Cases [subsec. 152(1)]: Valdis v. R., [2001] 1 C.T.C. 2827 (TCC) (Court 
has no jurisdiction to determine what amounts may have been withheld at source); 
Schatten v. MNR, [1996] 2 C.T.C. 13D (FCTD) (Minister must process return even if 
of the view that taxpayer non-resident); Ginsberg v. Canada, [1994] 2 C.T.C. 2063 
(TCC) (Once significant delay established, onus on Crown to establish delay not unrea- 
sonable. Delay of one and a half years prima facie unreasonable); Rodmon Constr. Inc. 
v. R., [1975] C.T.C. 73 (FCTD) (Assessment vacated where Minister failed to act with 
“all due. dispatch’). 
CRA Audit Manual: 11.5.9: NIL assessment — notification; 12.1.0: Taxpayer re- 
quests (TPR) and general adjustment forms (GAF). 


(1.01) Determination of disability tax credit eligibility — 


| The Minister shall, if an individual requests by prescribed form, de- 


termine with all due dispatch whether an amount is deductible, or 
would if this Act were read without reference to paragraph 
118.3(1)(c) be deductible, under section 118.3 in computing the in- 
dividual’s tax payable under this Part fora taxation year and send a 
notice of the determination to the individual. 

Related Provisions: 152(1.2) — Determination under 152(1.01) can be objected to 
and appealed. 


History: Subsec. 152(1.01) added by 2011, c. 15, subsec. 3(1), applicable to taxation 
years that end after 2009 in respect of forms filed with the Minister of National Reve- 
nue after June 26, 2011 (“application day”), except that if an individual, on or before 
the application day, has filed for a taxation year that ends after 2007 and before 2012 
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the certificate described in para. 118.3(1)(a.2) or (a.3) and, for that year, the Minister of 
National Revenue has issued a notice that no tax is payable, then 


(a) in respect of the individual, the reference above to “2009” is to be read as 
“2007”: z 

(b) the Minister is deemed to have issued a notice of determination to the indivi- 
dual on the later of the application day or the actual day the notice is issued; and 
(c) subpara. 165(1)(a)(ii) shall in respect of the determination be read as follows: 


(ii) the day that is 180 days after the day that the Minister is deemed to have 
issued a notice of determination; and 


(1.1) Determination of losses — Where the Minister ascertains 
the amount of a taxpayer’s non-capital loss, net capital loss, re- 
stricted farm loss, farm loss or limited partnership loss for a taxa- 
tion year and the taxpayer has not reported that amount as such a 
loss in the taxpayer’s return of income for that year, the Minister 
shall, at the request of the taxpayer, determine, with all due dis- 
patch, the amount of the loss and shall send a notice of determina- 
tion to the person by whom the return was filed. 

Related Provisions: 111 — Losses deductible; 152(1.2) — Administrative proce- 
dures for assessments apply to determinations; 152(1.4) — Determination of loss of 
partnership; 160.2(3) — Minister may assess recipient under RRSP or RRIF; 244(14), 
(14.1) — Presumption re date of sending of notice of determination: 244(15) — Deter- 
mination deemed made on date mailed: 248(7)(a) — Mail deemed received on day 
mailed. 


Selected Cases [subsec. 152(1.1)]: Armstrong v. MNR, [2005] 1 C.T.C. 21 (FC) 
(Mandamus refused for determination of loss where issues already dealt with in previ- 
ous appeal); Inco Ltd. vy. R., [2004] 4 C.T.C. 2114 (TCC); aff'd [2005] 1 C.T.C. 367 
(FCA) (Letter from Minister not a determination of taxpayer’s loss); Burleigh v. R., 
[2004] 2 C.T.C. 2797 (TCC) (Processing of return or determination of loss immaterial 
to claim for loss in tax return); Burnet v. MNR, [1999] 3 C.T.C. 60 (FCA) (Minister had 
duty to issue notice of determination of loss). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); IT-512: Determination and redetermination of losses. 


Information Circulars: 84-1: Revision of capital cost allowance claims and other 
permissive deductions. 


CRA Audit Manual: 11.3.3: Application of losses; 11.5.10: Loss determination. 


(1.11) Determination pursuant to subsec. 245(2) — Where 
at any time the Minister ascertains the tax consequences to a tax- 
payer by reason of subsection 245(2) with respect to a transaction, 
the Minister 


(a) shall, in the case of a determination pursuant to subsection 
245(8), or 


(b) may, in any other case, 


determine any amount that is relevant for the purposes of comput- 
ing the income, taxable income or taxable income earned in Canada 
of, tax or other amount payable by, or amount refundable to, the 
taxpayer under this Act and, where such a determination is made, 
the Minister shall send to the taxpayer, with all due dispatch, a no- 
tice of determination stating the amount so determined. 

Related Provisions: 152(1.111) — Definitions in 245(1) apply; 152(1.12) — Limi- 
tation; 152(1.3) — Determination binding; 244(14), (14.1) — Presumption re date of 
sending of notice of determination; 244(15) — Determination deemed made on date 
sent; 248(7)(a) — Mail deemed received on day mailed. 


(1.111) Application of subsec. 245(1) — The definitions in 
subsection 245(1) apply to subsection (1.11). 


Origin of subsec. 152(1.111): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in 
the opening words of subsec. 245(1)). 


(1.12) When determination not to be made — A determina- 
tion of an amount shall. not be made with respect to a taxpayer 
under subsection (1.11) at a time where that amount is relevant only 
for the purposes of computing the income, taxable income or taxa- 
ble income earned in Canada of, tax or other amount payable by, or 
amount refundable to, the taxpayer under this Act for a taxation 
year ending before that time. 


(1.2) Provisions applicable — Paragraphs 56(1)(1) and 60(0), 
this Division and Division J, as they relate to an assessment or a 
reassessment and to assessing or reassessing tax, apply, with any 
modifications that the circumstances require, to a determination or 
redetermination under subsection (1.01) and to a determination or 
redetermination of an amount under this Division or an amount 
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deemed under section 122,61 to be an overpayment on account of a 


iability unde 


The July 16, 2010 draft Li 
amend the opening words of subsec. 152 ) re 
rms filed after Me i 
(July 2010): : 
126.1 of the 


(a) subsections (1) and (2) do not apply to determinations made 
under subsections (1.01), (1.1) and (1.11); ; 


(b) an original determination of a taxpayer’s non-capital loss, net 
capital loss, restricted farm loss, farm loss or limited partnership 
loss for a taxation year may be made by the Ministet only at the 
request of the taxpayer; and i 


(c) subsection 164(4.1) does not apply to a determination made 
under subsection (1.4). 


Related Provisions: 96(2.1) — Limited partnership losses; 111— Losses deducti- 
ble; 160.2(3) — Minister may assess recipient under RRSP or RRIF. 


History: The portion of subsec. 152(1.2) before para. (b) amended by 2011, c. 15, 
subsec. 3(2), applicable to taxation years that end after 2009 in respect of forms filed 
with the Minister of National Revenue after June 26, 2011 (“application day’’), except 
that if an individual, on or before the application day, has filed for a taxation year that 
ends after 2007 and before 2012 the certificate described in para. 118.3(1)(a.2) or (a.3) 
and, for that year, the Minister of National Revenue has issued a notice that no tax is 
payable, then 


(a) in respect of the individual, the reference above to “2009” is to be read as 
“200s ) 

(b) the Minister is deemed to have issued a notice of determination to the indivi- 
dual on the later of the application day or the actual day the notice is issued; and 


(c) subpara. 165(1)(a)(ii) shall in respect of the determination be read as follows: 


(ii) the day that is 180 days after the day that the Minister is deemed to have 
__ issued a notice of determination; and 


The portion before para. (b) formerly read: 


(1.2) Paragraphs 56(1)(1) and 60(0), this Division and Division J, as they relate to 
an assessment or a reassessment and to assessing or reassessing tax, apply, with 
such modifications as the circumstances require, to a determination or redetermi- 
nation of an amount under this Division or an amount deemed under séction 
122.61 or 126.1 to be an overpayment on account of a taxpayer’s liability under © 
this Part, except that 


(a) subsections (1) and (2) do not apply to determinations made under sub- ~ 


sections (1.1) and (1.11); 


Subsec. 152(1.2) amended by 1998, c. 19, subsec. 181(1), applicable in respect of de- 
terminations made after June 18, 1998. Subsec. 152(1.2) formerly read: 


(1.2) Paragraphs 56(1)(1) and 60(0), this Division and Division J, as they relate to 
an assessment or a reassessment and to assessing or reassessing tax, apply, with 
such modifications as the circumstances require, to a determination or redetermi- 
nation of an amount under this Division or an amount deemed under section 
122.61 or 126.1 to be an overpayment on account of a taxpayer’s liability under 
this Part, except that subsections (1) and (2) do not apply to determinations made 
under subsections (1.1) and (1.11) and, for greater certainty, an original determi- 
nation of a taxpayer’s non-capital loss, net capital loss, restricted farm loss, farm 
loss or limited partnership loss for a taxation year may be made by the Minister — 
only at the request of the taxpayer. 


Subsec. 152(1.2) amended by 1994, c. 8, subsec. 20(1), applicable after 1992. Subsec. 
(1.2) formerly read: 


(1,2) Paragraphs 56(1)(1) and 60(0), this Division and Division J, as they relate to . 
an assessment or a reassessment and to assessing or reassessing tax, are applica- 
ble, with such modifications as the circumstances require, to a determination ora __ 
redetermination and to determining or redetermining amounts under this Divi- 
sion, except that subsections (1) and (2) are not applicable to determinations 
made under subsections (1.1) and (1.11) and, for greater certainty, an original 
determination of a taxpayer’s non-capital loss, net capital loss, restricted farm 
loss, farm loss or limited partnership loss for a taxation year may be made by the’ 
Minister only at the request of the taxpayer. ra} : 
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Selected Cases [subsec. 152(1.2)]: Inco Ltd. v. R., [2005] 1 C.T.C. 367 (FCA), 
aff’g [2004] 4 C.T.C..2114 (TCC) (Minister’s letter was not “‘determination”’ of losses). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived), IT-512: Determination and redetermination of losses. 


CRA Audit Manual: 11.5.10: Loss determination. 


(1.3) Determination binding — For greater certainty, where the 
Minister makes a determination of the amount of a taxpayer’s non- 
capital loss, net capital loss, restricted farm loss, farm loss or lim- 
ited partnership loss for a taxation year or makes a determination 
under subsection: (1.11). with respect to.a taxpayer, the determina- 
tion is (subject to the taxpayer’s rights of objection and appeal. in 
respect of the determination and to any.redetermination by the Min- 
ister) binding on both the Minister and the taxpayer for the purpose 
of calculating the income, taxable income. or taxable income.earned 
in Canada of, tax or other amount payable by, or amount refundable 
to, the taxpayer, as the case may be} for any taxation year. 


Related Provisions: 96(2.1) — Limited. partnership loss;,111 — Losses deductible; 
160.2(3) — Minister, may assess recipient under RRSP or RRIF. 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); IT-512: Determination ‘and redetermination of losses. 


CRA Audit Manual: 11.5.10: Loss determination. / 


(1.4) Determination in respect of a partnership — The Min- 
ister may, within 3»years after the day that is the later of 


(a) the day on or before which a member of a partnership is, or 
but for subsection 220(2.1) would be, required under section 229 
of the Income Tax Regulations to make an information return for 
a fiscal period of the partnership, and 


(b) the day the return is filed, 


determine any income or loss of the partnership for the fiscal period 
and any, deduction or other amount, or any other matter, in respect 
of the partnership for the fiscal period that is relevant in determin- 
ing the income, taxable income or taxable income earned in Canada 
of, tax or other amount payable by, or any amount refundable to or 
deemed to have been paid or to have been an overpayment by, any 
member of the partnership for any taxation year under this Part. 


Related Provisions: 152(1.2)(c) — Subsec. 164(4.1) does not apply to determina- 
tion under 152(1.4); 152(1.5), (1.6) — Notice of determination; 152(1.7) — Determi- 
nation binding; 152(1.8)— Assessment where partnership found not to exist; 
163(2.9) — Partnership can be assessed certain penalties as though it were a corpora- 
tion; 165(1.15) — Objection to determination; 197(6)(b) — Assessment can be made at 
any time for Part IX.1 distributions tax or tax payable by partner; 244(15) — Determi- 
nation deemed made on date mailed. 


History: Subsec. 152(1.4) added by 1998, c. 19, subsec. 181(2), applicable in respect 
of determinations made after June 18, 1998. 


CRA Audit Manual: 11.5.10: Loss determination. 


(1.5) Notice of determination — Where a determination is made 
under subsection (1.4) in respect of a partnership for a fiscal period, 
the Minister shall send.a notice of the determination to the partner- 
ship and to each person who was a member of the partnership dur- 
ing the fiscal period. 

Related Provisions: 152(1.6) — Determination valid even if notice not received by 
partners; 244(14) — Presumption re date of mailing of determination; 244(20) — No- 
tice mailed to partnership deemed provided to all partners, 248(7)(a) — Mail deemed 
received on day mailed. 


History: Subsec. 152(1.5) added by 1998, c. 19, subsec. 181(2), applicable in respect 
of determinations made after June 18, 1998. 


(1.6) Absence of notification — No determination made under 
subsection (1.4) in respect of a partnership for a fiscal period is in- 
valid solely because one or more persons who were members of the 
partnership during the period did not receive a notice of the 
determination. 


Related Provisions: 244(20) — Notice mailed to partnership deemed provided to all 
partners. 


History: Subsec. 152(1.6) added by 1998, c. 19, subsec. 181(2), applicable in respect 
of determinations made after June 18, 1998. 


S.)152(2) 


(1.7), Binding effect: of determination — Where the ‘Minister 
makes, a determination under subsection (1.4), or a redetermination 
in respect of a partnership, 


(a) subject to the rights of objection and appeal of the member of 
the partnership referred to in subsection 165(1.15) in respect of 
the determination or redetermination, the determination or rede- 
termination is binding on the Minister and each member of the 
partnership for the purposes of calculating the income, taxable 
income or taxable income earned in Canada of, tax or other 
amount payable by, or any amount refundable to or deemed to 

‘have been paid or to’ have been an overpayment by, the members 
for any taxation’ year under this. Part; and 


(b) notwithstanding subsections (4), (4.01), (4.1) and (5), the 
Minister may, before the end of the day that is one year after the 
day on which all rights of objection and appeal expire or are 
determined ‘in ‘respect of the determination or redetermination, 
assess the tax, interest, penalties or other amounts payable and 
determine an amount deemed ‘to have been paid or to have been 
an overpayment under this Part in respect of any member of the 
partnership and any other taxpayer for any taxation year as may 
be necessary to give effect to the determination or redetermina- 
tion or a decision of the Tax Court of Canada, the Federal Court 
of Appeal or the: Supreme Court of Canada. 


History: Para. 152(1.7)(b) amended by 2002, c. 8, para. 184(a) to substitute “Federal 
Court of Appeal’’ for “Federal Court of Canada’, in force July 2, 2003. 


Subsec. 152(1.7) added by 1998, c. 19, subsec. 181(2), applicable in respect of determi- 
nations made after June 18, 1998. tf 


(1.8) Time to. assess — Where, as a result of representations 
made to the Minister that a person was a member of a partnership in 
respect of a fiscal period, a determination is made under subsection 
(1.4) for the period and the Minister, the Tax Court of Canada; the 
Federal Court of Appeal or the Supreme'Court of Canada concludes 
at a subsequent time that the partnership did not exist for the period 
or that, throughout the ‘period, the person was not 'a member of the 
partnership, the Minister may, notwithstanding subsections (4), 
(4.1) and (5), within one year after that subsequent time, assess the 
tax, interest, penalties or other amounts payable, or determine an 
amount deemed to have been paid or to have been an overpayment 
under this Part, by any taxpayer for any taxation year, but only to 
the extent that the assessment or determination can reasonably be 
regarded 


(a) as relating to any matter that was relevant in the making of 
the determination made under subsection (1.4); 


(b) as resulting from the conclusion that the partnership did not 
exist for the period; or 


(c) as resulting from the conclusion that the person was, 
throughout the period, not a member of the partnership. 


Related Provisions [subsec. 152(1.8)]: 165(1.1)(a), (d) — Limitation of right to 
object; 169(2)(a), (d) — Limitation of right to appeal. 


History: The opening words of subsec. 152(1.8) amended by 2002, c. 8, para. 184(b) 
to substitute “Federal Court of Appeal” for “Federal Court of Canada”, in force July 2, 
2003. 


Subsec: 152(1.8) added by 1998, c. 19, subsec. 181(2), applicable in respect of determi- 
nations made after June 18, 1998. 


(2) Notice of assessment — After examination of a return, the 
Minister shall send a notice of assessment to the person by whom 
the return was filed. 

Related Provisions: 158 — Remainder payable forthwith after assessment mailed, 


197(6)(a) — Notice of assessment can be sent to partnership for Part IX.1 distributions 
tax; 244(14), (15) — Mailing date of assessment. 


Selected Cases [subsec. 152(2)]: Sinnott v..R., [2000] 4 C.T.C..2438 (TCC) 
(Sending of notice of assessment to trustee in bankruptcy instead of taxpayer did not 
give rise to extension of delays to object). 

CRA Audit Manual: 11.5.7; Notice of assessment, reassessment and notice of return 
adjustment. 


Forms: T67A, T67AC,, T67AN, 1453, 1456, T1457, T492: Notices of assessment; 
T1132: Alternative address authorization. 


1309 


S. 152(3) 


(3) Liability not dependent on assessment — Liability for 
the tax under this Part is not affected by an incorrect or incomplete 
assessment or by the fact that no assessment has been made. 

Related Provisions: 152(4), (6), (8) — Assessment and reassessment; 160.2(3) — 


Minister may assess recipient; 165 — Objections to assessments; 166 — Assessment 
not to be vacated by reason of improper procedures; 169 — Appeal. 


Selected Cases [subsec. 152(3)]: Guaranty Properties Ltd. v. Canada, [1990] 2 
C.T.C. 94 (FCA); leave to appeal to SCC refused (1991), 49 B.L.R. 320 (note) (Amal- 
gamating company not relieved of taxes prior to amalgamation; notice of reassessment 
valid). 


(3.1) Definition of “normal reassessment period” — For the 
purposes of subsections (4), (4.01), (4.2), (4.3), (5) and (9), the nor- 
mal reassessment period for a taxpayer in respect of a taxation year 
is 


(a) if at the end of the year the taxpayer is a mutual fund trust or 
a corporation other than a Canadian-controlled private corpora- 
tion, the period that ends four years after the earlier of the day of 
sending of a notice of an original assessment under this Part in 
respect of the taxpayer for the year and the day of sending of an 
original notification that no tax is payable by. the taxpayer for 
the year; and 


(b) in any other case, the period that ends three years after the 
earlier of the day of sending of a notice of an original assess- 
ment under this Part in respect of the taxpayer for the year and 
the day of sending of an original notification that no tax is paya- 
ble by. the taxpayer for the year. 


Related Provisions: 136(1) — Cooperative corporation may be private corporation 
for purposes of s. 152; 137(7) — Credit union may be private corporation; 152(4), (6), 
(8) — Assessment and reassessment; 160.2(3) — Minister may assess recipient; 165 — 
Objections to assessments; 166 — Irregularities: 169, 172— Appeal; 244(14), 
(14.1) — Date when notice sent; 244(15) — Date when assessment made. 


History: Paras. 152(3.1)(a) and (b) amended by 2010, c. 25, subsec. 38(1), in force on 
December 15, 2010. They formerly read: 


(a) where at the end of the year the taxpayer is a mutual fund trust or a corpora- 
tion other than a Canadian-controlled private corporation, the period that ends 4 
years after the earlier of the day of mailing of a notice of an original assessment 
under this Part in respect of the taxpayer for the year and the day of mailing of 
an original notification that no tax is payable by the taxpayer for the year; and 


(b) in any other case, the period that ends 3 years after the earlier of the day of 
mailing of a notice of an original assessment under this Part in respect of the 
taxpayer for the year and the day of mailing of an original notification that no tax 
is payable by the taxpayer for the year. 


2001, c. 17, subsec. 150(2) (see below) is applicable in respect of an individual if, at 
any particular time after October 1, 1996 and before June 14, 1999 (two years before 
Royal Assent), 


(a) the individual ceased to be resident in Canada: or 


(b) where the individual is a trust, the trust made a distribution of property to 
which subsec. 107(2) does not apply solely because of the application of subsec- 
tion 107(5), as amended. 


Subsec. 150(2) reads as follows: 


(2) Where this subsection applies in respect of an individual, for the purposes of 
any reassessment of the individual's tax, interest or penalties, for any year, that is 
necessary to take into account the application of this Act in respect of the cessa- 
tion of residence or the distribution referred to in subsection (1), the individual’ s 
normal reassessment period under subsection 152(3.1) of the Act for any taxa- 
tion year that ends at or after the particular time described in subsection (1) is, 
notwithstanding subsection 152(3.1) of the Act, deemed to end on the later of 


(a) the day on which the normal reassessment period for the year would, but 
for this section, end; and 


(b) the day [June 14, 2002] that is one year after the day on which this Act 
[2001, c. 17] receives royal assent. 
The opening words of subsec. 152(3.1) amended by 1999, c. 22, subsec. 63.1(1), appli- 
cable to appeals disposed of after June 17, 1999. The opening words formerly read: 
(3.1) For the purposes of subsections (4), (4.01), (4.2), (4.3) and (5), the normal 
reassessment period for a taxpayer in respect of a taxation year is 
Subsec. 152(3.1) amended by 1998, c. 19, subsec. 181(3), applicable after April 27, 
1989. The subsec. formerly read: 
(3.1) For the purposes of subsections (4), (4.2), (4.3) and (5), the normal reas- 
sessment period for a taxpayer in respect of a taxation year 1s 
(a) where at the end of the year the taxpayer is a mutual fund trust or a 


corporation other than a Canadian-controlled private corporation, the period 
that ends 4 years after the day of mailing of a notice of an original assess- 
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ment under this Part in respect of the taxpayer for the year or the day of” 
mailing of a notification that no tax is payable by the taxpayer for the year; © 
and 1 i | 
(b) in any other case, the period that ends 3 years after the day of mailing of | 
a notice of an original assessment under this Part in respect of the taxpayer _ 
for the year or the day of mailing of a notification that no tax is payable by © 
the taxpayer for the year. 
That portion of subsec. 152(3.1) preceding para. (a) amended by 1994, c.7, Sch. VII 
(1993, c. 24), subsec. 90(1), to add reference to subsection (4.3), applicable to reassess- 
ments and redeterminations in respect of taxation years made after June 10, 1993 that 
relate to changes in balances for other taxation years made as a result of assessments 
made, or decisions on appeals rendered, after December 20, 1991. 


That portion of subsec. 152(3.1) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 125(1), to add reference to subsec. (4.2), applicable to assess- 
ments and redeterminations made in respect of 1985 et seq.. 


Selected Cases [subsec. 152(3.1)]: Biros v. R., [2007] 4 C.T.C. 2323 (TCC) 
(Minister’s onus satisfied where fraudulent income not declared); Anchor Pointe 
Energy Ltd. v. R., [2007] 4 C.T.C. 5 (FCA) (Taxpayer has onus regarding assumptions 
made at any stage of assessment process: assessment, reassessment, confirmation); 
Brunette v. R., [2001] 1 C.T.C. 2008 (TCC) (Delay starts the day after assessment 
issued); Continental Bank of Canada vy. R., [1998] 4 C.T.C. 77 (SCC) (Minister not 
permitted to completely change basis of assessment long after reassessment period); 
APL Oil & Gas Ltd. y. Canada, [1996] 3 C.T.C. 2001 (TCC) (Minister could not repu- 
diate valid assessment because of a correctable error). 


(3.2) Determination of deemed overpayment [Child Tax 
Benefit] — A taxpayer may, during any month, request in writing 
that the Minister determine the amount deemed by subsection 
122.61(1) to be an overpayment on account of the taxpayer’s liabil- 
ity under this Part for a taxation year that arose during the month or 
any of the 11 preceding months. 


Related Provisions: 152(3.3) — Notice of determination. 


History: Subsec. 152(3.2) added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 15(2), 
applicable to months that are after 1992. 


(3.3) Notice of determination [Child Tax Benefit] — On re- 
ceipt of the request referred to in subsection (3.2), the Minister 
shall, with all due dispatch, determine the amounts deemed by sub- 
section 122.61(1) to be overpayments on account of the taxpayer’s 
liability under this Part that arose during the months in respect of 
which the request was made or determine that there is no such 
amount, and shall send a notice of the determination to the 
taxpayer. 

History: Subsec. 152(3.3) added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 15(2), 
applicable to months that are after 1992. 


(3.4) Determination of UI premium tax credit — A taxpayer 
may request in writing that the Minister determine the amount 
deemed by subsection 126.1(6) or (7) to be an overpayment on ac- 
count of the taxpayer’s liability under this Part for a taxation year. 


Related Provisions: 152(3.5) — Notice of determination. 
History: Subsec. 152(3.4) added by 1994, c. 8, subsec. 20(2), applicable after 1992. 


(3.5) Notice of determination [UI premium tax credit] — On 
receipt of the request referred to in subsection (3.4), the Minister 
shall, with all due dispatch, determine the amount deemed by sub- 
section 126.1(6) or (7), as the case may be, to be an overpayment on 
account of the taxpayer’s liability under this Part for a taxation year, 
or determine that there is no such amount, and shall send a notice of 
the determination to the taxpayer. 


Proposed Repeal — 152(3.4), (3.5) 
Application: The July 16, 2010 draft legislation (Part 1 — technical), uubsec. 1 
will repeal subsecs. 152(3.4) and (3.5), applicable in respect of forms 
0,203 iit 
request the Minister of National Revenue to determine the amount de 
tion 126.1(6) or (7) to be an overpayment on account of the taxpayer 


Part I of the Act. - ae 
This subsection is repealed consequential to the repe. 
information, see the commentary to | 2 
Subsection 152(3.5) requires the Minister of National Re 0 respond to. 
for a determination of the UI premium tax credit. This subsection is repealed | 
quential to the repeal of section 126.1. For additional information, see the comn 
to section 126.1. a : Ae 


‘to res 


TN eas lage 
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History: Subsec. 152(3.5) added by 1994, c. 8, subsec. 20(2), applicable after’ 1992. 


(4) Assessment and reassessment [limitation period] — 
The Minister may at any time make an assessment, reassessment or 


additional assessment of tax for a taxation year, interest or penal- 


ties, if any, payable under this Part by a taxpayer or notify in writ- 


ing any person by whom a return of income for a taxation year has 
been filed that no tax is payable for the year, except that an assess- 
ment, reassessment or additional assessment may be made after the 


_ taxpayer’s normal reassessment period in respect of the year only if 


(a) the taxpayer or, person. filing the return 


(i) has made any misrepresentation that is attributable to neg- 
lect, carelessness or wilful default or has committed any 
fraud in filing the return or in supplying any information 
under this Act, or 


(ii) has filed with the Minister a waiver in prescribed form 
within the normal reassessment period for the taxpayer in re- 
spect of the year; 


(b) the assessment, reassessment or additional assessment is 
made before the day that is 3 years after the end of the normal 
reassessment period for the taxpayer in respect of the year and 


(i) is required pursuant to subsection (6) or would be so re- 
quired if the taxpayer had claimed an amount by filing the 
prescribed form referred to in that subsection on or before the 
day referred to therein, 


year after the ormal reas: 


(ii) is made as a consequence of the assessment or reassess- 
ment pursuant to this paragraph or subsection (6) of tax paya- 
ble by another taxpayer, 


(iii) is made as a consequence of a transaction involving the 
taxpayer and a non-resident person with whom the taxpayer 
was not dealing at arm’s length, 


(iii.1) is made, if the taxpayer is non-resident and carries on a 
business in Canada, as a consequence of 


(A) an allocation by the taxpayer of revenues or expenses 
as amounts in respect of the Canadian business (other 
than revenues and expenses that relate solely to the Cana- 
dian business, that are recorded in the books of account of 
the Canadian business, and the documentation in support 
of which is kept in Canada), or 


S. 152(4) 


(B) a notional transaction between the taxpayer and its 
Canadian business, where the transaction is recognized 
for the purposes of the computation of an amount under 
this Act or an applicable tax treaty. 


(iv) is made as a consequence of a payment or reimburse- 
ment of any income or profits tax to or by the government of 
a country other than Canada or a government of a state, prov- 
ince or other political subdivision of any such country, 


(v) is made as a consequence of a reduction under subsection 
66(12.73) of an amount purported to be renounced under sec- 
tion 66, or 


(vi) is made in order to give effect to the application of sub- 


(c) the taxpayer or person filing the return has filed with the 
Minister a waiver in prescribed form within the additional 3- 
year period referred to in paragraph (b); or 


(d) as a consequence of a change in the allocation of the tax- 
payer’s taxable income earned in a province as determined 
under the law of a province that provides rules similar to those 
prescribed for the purposes of section 124, an assessment, reas- 
sessment or additional assessment of tax for a taxation year pay- 
‘able by a corporation under a law of a province that imposes on 
the corporation a tax similar to the tax imposed under this Part 
(in this paragraph referred to as a “provincial reassessment’) is 
made, and as a consequence of the provincial reassessment, an 
assessment, reassessment or additional assessment is made on or 
before the day that is one year after the later of 


(i) the day on which the Minister is advised of the provincial 
reassessment, and 


(ii) the day that is 90 days after the day of sending of a notice 
of the provincial reassessment, 
Related Provisions 


Late reassessment allowed despite 152(4): 12(2.2) — Election re 12(1)(x) in- 
clusion; 21(5) — Election to capitalize interest; 59.1(b) — Involuntary disposition of 
resource property; 67.5(2) — Illegal payments; 69(12) — Disposition of property be- 
low market value; 74.2(4) — Election for spousal attribution to apply on emigration, 
80.04(9) — Transfer of forgiven debt to related person; 86.1(5) — Foreign spinoff; 
118.1(11) — Determination of value of cultural property; 127(17) — Agreement to 
transfer or allocate SR&ED expenditures; 128.1(6)(d), 128.1(7)@) — Eliminating de- 
parture tax paid by taxpayer who returns to Canada, 143.2(15) — Tax shelter invest- 
ment limitations; 143.4(7)——Denial of contingent amounts in expenditures; 
146(8.01) — Home Buyer’s Plan or Lifelong Learning Plan withdrawal found not to 
qualify; 152(1.7) — Assessment of taxpayer following determination of partnership in- 
come or loss; 160(2) — Assessment where tax debtor transfers property not arm’s 
length; 160.2(3) — Assessment of recipient of funds under RRSP or RRIF; 161.1(7) — 
Where corporation claims interest offset from other year; 165(5) — Reassessment fol- 
lowing notice’ of objection; 180.01(2)(e) — Redetermination of net capital loss on elec- 
tion to undo stock option deferral; 184(4)(b)(ii) — Election re excess capital dividend; 
185.1(3)(b)(ii) — Election re excess eligible dividend; 191.2(3), 191.3(3) — Election 
or agreement re taxable preferred shares for Part VI.1 tax; 197(6) — Tax on SIFT part- 
nerships; 220(3.1) — Waiver by CRA of interest or penalty; 220(3.4) — Acceptance 
by CRA of late or amended election or revocation; 237.1(6.2) — Denial of tax shelter 
deduction while penalty unpaid; 237.3(7) — Denial of deduction on reportable transac- 
tion; 245(8) — Adjustment following application of GAAR. (Numerous transitional 
application rules also permit reassessment notwithstanding subsecs. 152(4) to (5)). 


Other issues: 129(1)(b) — Dividend refund where requested by corporation within 
reassessment deadline: 131(2)(b); 132(1)(b) — Capital gains refund where requested 
by mutual fund within reassessment deadline; 152(3.1) — Normal reassessment period; 
152(4.01) — Limitation on extended assessments; 152(4.1) — Where waiver revoked; 
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152(4.2) — Reassessment with taxpayer’s consent; 152(4.3) — Consequential assess- 
ment; 152(5) — Limitation on assessments; 158 — Payment of balance on assessment; 
164(1)(b) — Refund where requested by taxpayer within reassessment deadline; 
165(1.1), 169(2) —No right to object or appeal to 152(4)(b)(i) reassessment; 173(2), 
174(5)(c) — Reference to Tax Court stops reassessment clock running; 231.6(7) — 
Application for review of demand for. foreign-based information stops clock running; 
244(14), (14.1) — Date when notice sent; 244(15) — Date when assessment made; 
Reg. 1106(1)“application for a certificate of completion”(b) — Waiver required to ex- 
tend film tax credit application date; Interpretation Act 26 — Deadline on Sunday or 
holiday extended to next business day. 


History: Subpara. 152(4)(d)(ii) amended by 2010, c. 25, subsec. 38(2), to substitute 
“sending” for “mailing”, in force on December 15, 2010. 


Paras. 152(4)(c) and (d) added by 2009, c. 2, subsec. 58(1), in force on March 12, 
2009. 


Subpara. 152(4)(b)(iii.1) added by 2001, c. 17, subsec. 149(1), applicable to 2000 et 
seq. 


Subsec. 152(4) amended by 1998, c. 19, subsec. 181(4), applicable after April 27, 
1989, except that in applying the subsec. 


(a) before August 1997, it shall be read without reference to subpara. (b)(vi); 
and 


(b) to a taxation year before the 1996 taxation year, it shall be read without refer- 
ence to subpara. (b)(v). 


Subsec. 152(4) formerly read: 


(4) Subject to subsection (5), the Minister may at any time assess tax for a taxa- 
tion year, interest or penalties, if any, payable under this Part by a taxpayer or 
notify in writing any person by whom a return of income for a taxation year has 
been filed that no tax is payable for the year, and may 


(a) at any time, if the taxpayer or person filing the return 


(i) has made any misrepresentation that is attributable to neglect, care- 
lessness or wilful default or has committed any fraud in filing the return 
or in supplying any information under this Act, or 


(ii) has filed with the Minister a waiver in prescribed form within the 
normal reassessment period for the taxpayer in respect of the year, 


(b) before the day that is 3 years after the expiration of the normal reassess- 
ment period for the taxpayer in respect of the year, if 


(i) an.assessment or reassessment of the tax of the taxpayer was required 
pursuant to subsection (6) or would have been required if the taxpayer 
had claimed an amount by filing the prescribed form referred to in that 
subsection on or before the day referred to therein, 


(ii) there is reason, as a consequence of the assessment or reassessment 
of another taxpayer’s tax pursuant to this paragraph or subsection (6), to 
assess or reassess the taxpayer’s tax for any relevant taxation year, 


(ili) there is reason, as a consequence of a transaction involving the tax- 
payer and a non-resident person with whom the taxpayer was not deal- 
ing at arm’s length, to assess or reassess the taxpayer’s tax for any rele- 
vant taxation year, or 


(iv) there is reason, as a consequence of an additional payment or reim- 
bursement of any income or profits tax to or by the government of a 
country other than Canada, to assess or reassess the taxpayer’s tax for 
any relevant taxation year, and 


(c) within the normal reassessment period for the taxpayer in respect of the 
year, in any other case, 


reassess or make additional assessments, or assess tax, interest or penalties under 
this Part, as the circumstances require, except that a reassessment, an additional 
assessment or an assessment may be made under paragraph (b) after the normal 
reassessment period for the taxpayer in respect of the year only to the extent that 
it may reasonably be regarded as relating to 


(d) the assessment or reassessment referred to in subparagraph (b)(i) or (ii), 
(e) the transaction referred to in subparagraph (b)(iii), or 


(f) the additional payment or reimbursement referred to in subparagraph 
(b)(iv), 


Selected Cases [subsec. 152(4)]: Cameron vy. R., (2011] 4 C.T.C. 2255 (TCC) 
(Adoption of thoughtfully considered position not a misrepresentation of fact); Chan y. 
R., [2010] 3 C.T.C. 2011 (TCC) (Misrepresentation was failure to disclose significant 
income, even if Minister aware of the income); Shaw-Almex Industries Ltd. v. R., 
[2010] 1 C.T.C, 2493 (TCC) (Guarantee and payments thereunder were “transactions” 
not “events” for purposes of calculating limitation period); Blackburn Radio Inc. v. R., 
[2009] 4 C.T.C. 2213 (TCC) (Reassessment vacated where no “transaction” occurred. 
Term in 152(4)(b)(iii) is different from definition in 247(11)); Abakhan & Associates 
Inc. v. Canada (A.-G.), [2008] 2 C.T.C. 1 (FC) (Judicial review of decision not to reas- 
sess refused where records insufficient to support reassessment); Ackaoui v. R., [2008] 
1 C.T.C. 2139 (TCC) (Accountant had authority to sign waiver on behalf of taxpayer); 
Perfect Fry Co. v. R., [2007] 3 C.T.C. 2365 (TCC) (Provision does not apply to ITC 
refunds; 127.1(1) applicable); Gebhart Estate y. R., [2007] 1 C.T.C. 2490 (TCC) 
(Under-reporting of RRSP income by executor sufficient misrepresentation to allow 
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assessment); 236130 British Columbia Ltd. v. R., [2007] 1 C.T.C. 262 (FCA) (Assess- 
ments mailed twice to incorrect address had not been issued. When finally mailed to 
correct address they were’ out of time); Panini v. R., [2005] 2 C.T.C. 2252 (TCC); aff'd 
[2006] 5 C.T.C. 12 (FCA) (Assessments allowed: beyond statutory delay where tax- 
payer ignored stock option benefits); Agazarian v. R., [2004] 3 C.T.C. 101 (FCA); 
rev’g [2003] 1 C.T.C. 2323 (TCC); leave to appeal to SCC refused 2004 CarswellNat 
4638 (Minister has power to make more than one reassessment, English version is 
broader than French); Mitchell v. Canada (A.-G.), [2003] 1 C.T.C. 194 (FCA); rev’g 
[2001] 2 C.T.C. 301 (FCTD) (Waivers did not have to be in prescribed form); Demers 
v. R. (2002), [2004] 2 C.T.C. 2618 (TCC) (Claim of manifestly incorrect deduction was 
misrepresentation); Brent v. R., [2001] 4 C.T.C. 2697 (TCC) (Where no knowledge 
exists of underlying facts, no neglect in misrepresentation of income); Continental 
Steel Ltd. v. R., [2000] 1 C.T.C. 2732 (TCC) (Statutory limitation not applicable where 
error ought to have been discovered); Markevich v. Canada, [1999] 2 C.T.C. 104 
(FCTD) (Provincial limitation statutes do not override Act); Continental Bank of 
Canada y. R., [1998] 4 C.T.C. 77 (SCC) (Minister not permitted to completely change 
basis of assessment long after reassessment period); APL Oil & Gas Ltd. v. Canada, 
[1996] 3 C.T.C. 2001 (TCC) (Minister could not repudiate valid assessment because of 
a correctable error); Nesbitt v. Canada, 96 D.T.C. 6588 (FCA) (Mathematical error can 
constitute misrepresentation); Duthie Estate y. Canada, [1995] 2 C.T.C. 157 (FCTD) 
(Minister has power to issue contradictory assessments); Paramount Productions Inc. 
v. Canada, [1993] 2 C.T.C. 47 (FCTD) (Limitation period ran even where assessment 
erroneous); Dauphinais (P.) vy. MNR, [1993] 1 C.T.C, 2056 (TCC) (Day on which as- 
sessment made excluded in computing delay within which Minister may reassess); 
Wenger’s Ltd. y. MNR, [1992] 2 C.T.C. 2479 (TCC) (Minister not bound by position 
taken in earlier assessment); Solberg (S.J.) v. Canada, [1992] 2 C.T.C. 208 (FCTD) 
(Mistaken reference in waiver was technical defect only and did not preclude reassess- 
ment under Part I); Lornport Investments Ltd. y. Canada, [1992] 1 C.T.C. 351 (FCA) 
(Second notice of reassessment, later vacated, does not nullify first notice of 
reassessment); Dick v. MNR, [1991] 2 C.T.C. 2034 (TCC) (Since Minister failed to 
show fraud or misrepresentation reassessments for two taxation years statute-barred); 
Canadian Marconi Co. v. Canada, [1991] 2 C.T.C. 352 (FCA); leave to appeal to SCC 
refused (1992), 90 D.L.R. (4th) viii (note) (Minister has no power to reassess once 
Statutory period has expired); Cal Investments Ltd. v. Canada, [1990] 2 C.T.C. 418 
(FCTD) (Waiver without corporate seal valid where signed by an officer of the com- 
pany with implied authority; corporate seal discretionary provision for Minister’s 
benefit); Flanagan v. R., [1987] 2 C.T.C. 167 (FCA) (Notice of reassessment not sent 
when still retained by Minister); Davis v. R., [1984] C.T.C. 564 (FCTD) (Alleged mis- 
representation for reassessment must not be proved before out-of-court settlement); 
Burroughs v. R., [1982] C.T.C. 414 (FCTD) (Notice must be “sent”, not necessarily 
“received”, within prescribed time); Saykaly v. MNR, [1976] C.T.C. 702 (FCTD) (Re- 
assessments justified upon presumption of misrepresentation when taxpayer not report- 
ing benefit from transactions); Bisson v. MNR, [1972] C.T.C. 446 (FCTD) (Minister 
cannot reassess when taxpayer had no intention to defraud); Bronze Memorials Ltd. v. 
MNR, [1969] C.T.C, 620 (Exch.) (Minister not allowed to reassess after expiry of four- 
year limitation period from original assessment when no proof of fraud). 


1.T. Application Rules: 62(1) (152(4) applies to assessments since Dec. 23, 1971). 


Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-121R3: Election to capital- 
ize cost of borrowed money (archived); IT-185R: Losses from theft, defalcation or em- 
bezzlement; IT-384R: Reassessment where option exercised in subsequent year. 


Information Circulars: 75-7R3: Reassessment of a return of income; 77-11: Sales 
tax reassessments — deductibility in computing income; 84-1; Revision of capital cost 
allowance claims and other permissive deductions; 07-1: Taxpayer relief provisions. 


CRA Audit Manual: 11.3.3: Application of losses; 11.3.7: Assessment after the 
normal (re)assessment period and penalty for false statements or omissions; 11.4.0: 
Waivers; 11.5.9: NIL assessment — notification; Appendix A-11.22.25: Assessment 
after normal (re)assessment period: recommendation report; 12.1.0: Taxpayer requests 
(TPR) and general adjustment forms (GAR). 


Forms: T2029: Waiver in respect of the normal reassessment period or extended reas- 
sessment period. 


(4.01) Assessment to which para. 152(4)(a), (b) or (c) ap- 
plies — Notwithstanding subsections (4) and (5), an assessment, 
reassessment or additional assessment to which paragraph (4)(a), 
(b) or (c) applies in respect of a taxpayer for a taxation year may be 
made after the taxpayer’s normal reassessment period in respect of 
the year to the extent that, but only to the extent that, it can reasona- 
bly be regarded as relating to, 


(a) where paragraph (4)(a) applies to the assessment, reassess- 
ment or additional assessment, 


(i) any misrepresentation made by the taxpayer or a person 
who filed the taxpayer’s return of income for the year that is 
attributable to neglect, carelessness or wilful default or any 
fraud committed by the taxpayer or that person in filing the 
return or supplying any information under this Act, or 


(ii) a matter specified in a waiver filed with the Minister in 
respect of the year; and 
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(b) where paragraph (4)(b) or (c) applies to the assessment, reas- 
sessment or additional assessment, _ +s 
(i) the assessment, reassessment or additional assessment to 
which subparagraph (4)(b)(i) applies, 5 
(ii) the assessment or reassessment referred to in subpara- 
graph (4)(b)(ii), 
(iii) the transaction referred to in subparagraph (4)(b)(iii), 
(iv) the payment or reimbursement referred to in subpara- 
graph (4)(b)(v), 
(v) the reduction referred to in subparagraph (4)(b)(v), or 
(vi) the application referred to in subparagraph (4)(b)(vi). 
Related Provisions: 152(1.7) — Limitation period re determination of partnership 
income or loss; 152(3.1) — Normal reassessment period. 
History: The opening words of subsec. 152(4.01) amended by 2009, c. 2, subsec. 
58(2) to substitute “(4)(a), (b) or (c)” for “(4)(a) or (4)(b)”, in force on March 12, 2009. 
The opening words of para. 152(4.01)(b) amended by the said c. 2, subsec. 58(3) to 
substitute “(4)(b) or (c)” for “(4)(b)”, in force on March 12, 2009. 


Subsec. 152(4.01) added by 1998, c. 19, subsec. 181(4), applicable after April 27, 
1989, except that in applying the subsec. 


(a) before August 1997, it shall be read without reference to subpara. (b)(vi); and 


(b) to a taxation year before the 1996 taxation year, it shall be read without refer- 
ence to subpara. (b)(v). 


Selected Cases [subsec. 152(4.01)]: Biros vy, R., [2007] 4 C.T.C. 2323 (TCC) 
(Not necessary to identify every element of income under a particular head of income). 


CRA Audit Manual: 11.4.0: Waivers. 


Forms: T2029: Waiver in respect of the normal reassessment period or extended reas- 
sessment period. 


(4.1) Where waiver revoked — Where the Minister would, but 
for this subsection, be entitled to reassess, make an additional as- 
sessment or assess tax, interest or penalties by virtue only of the 
filing of a waiver under subparagraph (4)(a)(ii), the Minister may 
not make such reassessment, additional assessment or assessment 
after the day that is six months after the date on which a notice of 
revocation of the waiver in prescribed form is filed. 


452(4.1 


: yaragraph (4)(c), the Min- 
additional as: 


byiver referred to in new paragraph 152(4)(c). _ 


Related Provisions: 152(1.7) — Limitation period re determination of partnership 
income or loss; 152(4.2) — Reassessment with taxpayer’s consent, 165(1.2) — No. ob- 
jection permitted where right to object waived; 169(2.2) — No appeal where right to 
object or appeal waived. 


Forms: 1652: Notice of revocation of waiver. 


(4.2) Reassessment with taxpayer’s consent — Notwith- 
standing subsections (4), (4.1) and (5), for the purpose of determin- 
ing, at any time after the end of the normal reassessment period of a 
taxpayer who is an individual (other than a trust) or a testamentary 
trust in respect of»a taxation year, the amount of any. refund to 
which the taxpayer is entitled at that time for the year, or a reduc- 
tion of an amount payable under this Part by the taxpayer for the 
year, the Minister may, if the taxpayer makes an application for that 
determination on or before the day that is ten calendar years after 
the end of that taxation year, , 


(a) reassess tax, interest or penalties payable under this: Part by 
the taxpayer in respect of that year; and 


S. 152(4.2) 


(b) redetermine the amount, if any, deemed by subsection 120(2) 
EO ne beeen dcterprd ce alec Ohi6(o a aad elds 
127.41(3) or 210.2(3) or (4) to be paid on account of the tax- 
payer’s tax payable under this Part for the year or deemed by 
subsection, 122.61(1) to be an overpayment on account of the 
taxpayer’s liability, under, this Part for the year. 


_ Proposed Amendment — 152(4.2) — Reassessment to _ 
“implement technical-bill amendments 


be read as follows: _ 


_ (4.2) Notwithstanding subsections (4), (4.1) and (5), for the purpose of determin- 
_ ing, at any time after the end of the normal reassessment period of a taxpayer in 

respect of a taxation year, an amount payable under this Part by the taxpayer for — 
the taxation year the Mini: May, if the taxpayer mak n application for that 

determination, = Nas a ; 


(a) reassess tax, interest or penalties payable under this Part by the taxpayer 
in respect of that taxation yealiand Poon yy,  . 


(b) redetermine the amount, if any, deemed by subsection 120(2) or (2.2), _ 
_ 122.50), 122.51(2), 122.72) or G), 125.43), 125.50), 127.10), 127.416) 
or 210.2(3) or (4) to be paid on account of the taxpayer’s tax payable under 
this Part for the year or deemed by subsection 122.61(1) to be an overpay- 
ment on account of the taxpayer's liability under this Part for the taxation 


(ee yea 
Technical Notes (July 2010): Subsection 152(4.2) relates to the reassessment of 
tax, interest and penalties payable by a taxpayer and to the redetermination of tax 
deemed to have been paid by a taxpayer. This subsection gives the Minister of National 
Revenue discretion to make a reassessment or a determination beyond the normal reas- 


sessment period when so requested by an individual. 


Clause 158 [should read “157” — ed.] of this Bill extends the application of subsection 
152(4.2) solely for the purpose of allowing the application of the relieving measures 
included in this Bill. Many of the technical amendments in this Bill apply to taxation 
years that are now outside the normal reassessment period of three years. This amend- 
ment provides the Minister of National Revenue the authority to make, upon applica- 
tion from any taxpayer (not only individuals), an adjustment for a taxation year after 
the normal reassessment period for that year, if the adjustment concems the application 


of a provision included in this Bill. 


Related Provisions: 152(3.1)— Normal reassessment period; 152(4.3) — Conse- 
quential assessment; '164(1.5) — Refunds;' 164(3.2) — Interest on refunds and repay- 
ments; 165(1.2) — Limitation of right 'to object; 180.01(2)(d) — Election to reduce tax 
on shares that have dropped in value, is deemed to be application under 152(4.2); 
225.1(1) — No collection restrictions following, assessment. 


History: Para. 152(4.2)(b) amended to add “122:7(2) or(3),” by: 2007, c. 35, subsec. 
48(2), applicable to 2007 et seq. 


Subsec. 152(4.2) amended by 2005, c. 19, s. 36, applicable to applications made after 
2004. The subsec. formerly read: 


(4.2) Notwithstanding subsections (4), (4.1) and (5), for the purpose of determin- 
ing, at any time after the expiration of the normal reassessment period for a tax- 
payer who is an individual (other than a trust) ora testamentary trust in respect 
of a taxation year, 


(a) the amount of any refund to which the taxpayer is entitled at that time for 
that year, or 


(b) a reduction of an amount payable under this Part by the taxpayer for. that 
year, 


the Minister may, if application therefor has been made by the taxpayer, 


(c) reassess tax, interest or penalties payable under this Part by the taxpayer 
in respect of that year, and 


(d) redetermine the amount, if any, deemed by subsection 120(2).or (2.2), 
122.5(3), 122.51(2), 127,1(1), 127.41) or 210.2(3) or.(4) to. be paid on ac- 
count of the taxpayer’s tax payable under this Part for the year or deemed by 
subsection 122.61(1) to be an overpayment on account of the taxpayer’s lia- 
bility under this Part for the year. 


Para. 152(4.2)(d) amended by 2000, c. 19, subsec. 44(2), applicable to 1999 et seq. The 
pata. formerly read: 


(d) redetermine the. amount, if any, deemed, by subsection, 120(2),-122.5(3), 
122.51(2), 127.1(1), 127.41(3) or 210.2(3) or (4) to be paid on account of the 
taxpayer’s tax payable under this Part for the year or deemed by subsection 
122.61(1) to be an overpayment on account of the taxpayer’s liability under’ this 
Part for the year. 
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Para. 152(4.2)(d) amended by 1998, c. 19, subsec. 42(2), applicable to 1997 er seq., 

except that for the 1997 taxation year the reference to “subsection 120(2),” shall be 

read as a reference to “subsection 120(2), 120.1(4),”. Para. 152(4.2)(d) formerly read: 
(d) redetermine the amount, if any, deemed by subsection 120(2), 120.1(4), 
122.5(3), 127.11), 127.41(3) or 210.2(3) or (4) to be paid on account of the 
taxpayer’s tax payable under this Part for the year or deemed by subsection 
119(2), 122.61(1) or 126.1(6) or (7) to be an Overpayment on account of the 
taxpayer's liability under this Part for the year. 

Para. 152(4.2)(d) amended by 1995, c. 3, subsec. 46(2), applicable to taxation years 

that end after February 22, 1994. Para. (d) formerly read: 
(d) redetermine the amount, if any, deemed by subsection 120(2), 120.1(4), 
122.5(3), 127.1(1), 14409) or 210.2(3) or (4) to be paid on account of the tax- 
payer’s tax under this Part for the year or deemed by subsection 119(2), 
122.61(1) or 126.1(6) or (7) to be an overpayment on account of the taxpayer’s 
liability under this Part for the year, 

Para. 152(4.2)(d) amended by 1994, c. 8, subsec. 20(3), applicable after 1992, except 

that in its application to redeterminations made in respect of the 1991 and 1992 taxa- 

tion years, the para. shall be read as follows: 
(d) redetermine the amount, if any, deemed by subsection 120(2), 120.1(4), 
122.2(1), 122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) to be paid on account of 
the taxpayer’s tax under this Part for the year or deemed by subsection 119(2) or 
122.61(1) to be an overpayment on account of the taxpayer’ s liability under this 
Part for the year. 

Para. (d) formerly read: 
(d) redetermine the amount, if any, deemed by subsection 120(2), 120.1(4), 
122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) to be paid on account of the tax- 
payer’s tax under this Part for the year or deemed by subsection 119(2) or 
122.61(1) to be an overpayment on account of the taxpayer’s liability under this 
Part for the year. 

Para. 152(4.2)(d) substituted by 1994, c. 7, Sch. VII (1992, c. 48), subsec, 15(3), appli- 

cable to redeterminations made in respect of 1991 et seq. except that, in its application 

to redeterminations made in respect of the 1991 and 1992 taxation years, the para. shall 

be read as follows: 
(d) redetermine the amount of tax, if any, deemed by subsection 120(2), 
120.1(4), 122.2(1), 122.5(3), 127.1(1), 144(9) or 210,2(3) or (4) to be paid on 
account of the taxpayer’s tax under this Part for the year or deemed by subsec- 
tion 119(2) or 122.61(1) to be an overpayment on account of the taxpayer’s lia- 
bility under this Part for the year. 

Para. (4.2)(d) formerly read: 
(d) redetermine the amount of tax, if any, deemed by subsection 119(2), 120(2), 
120.1(4), 122.2(1), 122.5(3), 127.1(1), 144(9) or 210.2(3) or (4) of this Act or 
subsection 122.4(3) of the Income Tax Act, chapter 148 of the Revised Statutes 
of Canada, 1952, as it applied to taxation years ending before 1991, to have been 
paid on account of the taxpayer’s tax under this Part for that year. 

Subsec. 152(4.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 125(2), applicable 

to assessments and redeterminations made in respect of 1985 et seq. 

Selected Cases [subsec. 152(4.2)]: LeBlanc v. Canada (A.-G.), [2010] 6 C.T.C. 

85 (FC) (Standard of review of discretionary decision is correctness); Simmonds v. 

MNR, [2006] 2 C.T.C. 261 (FC) (Discretion improperly exercised in consideration of 

ABIL); Lanno y. Canada (CCRA), [2004] 4 C.T.C. 268 (FC) (No entitlement to reas- 

sessment beyond statutory period simply because other taxpayers had filed objections). 

Information Circulars: 75-7R3: Reassessment of a return of income: 07-1: Taxpayer 

relief provisions. 

Application Policies: SR&ED 94-01: Retroactive claims for scientific research 

(TPRs). 

CRA Audit Manual: 3.0: Fairness and client rights; 11.6.6 and Appendix A-11.2.24: 

Fairness report, 12.15.9: Revising capital cost allowance and other permissive deduc- 

tions; 12.15.10: Unrelated downward adjustments. 


Forms: RC4288: Request for taxpayer relief. 


(4.3) Consequential assessment — Notwithstanding subsec- 
tions (4), (4.1) and (5), where the result of an assessment or a deci- 
sion on an appeal is to change a particular balance of a taxpayer for 
a particular taxation year, the Minister may, or where the taxpayer 
so requests in writing, shall, before the later of the expiration of the 
normal reassessment period in respect of a subsequent taxation year 
and the end of the day that is one year after the day on which all 
rights of objection and appeal expire or are determined in respect of 
the particular year, reassess the tax, interest or penalties payable, or 
redetermine an amount deemed to have been paid or to have been 
an Overpayment, under this Part by the taxpayer in respect of the 
subsequent taxation year, but only to the extent that the reassess- 
ment or redetermination can reasonably be considered to relate to 
the change in the particular balance of the taxpayer for the particu- 
lar year. 


Income Tax Act, Part I 


the change i 
tion: The November 5, 2010 draft legislation ( 


Technical Notes: Where it is necessary, as a result of an assessment or an ap 
of a taxpayer for a taxation year, to adjust an amount deducted or included in 
puting a “balance” that is relevant for another taxation year, subsection 152(4.3 
lows the Minister of National Revenue to reassess the other taxation year beyond its 
normal reassessment period, as well as to redetermine an amount deer ed to hav 
been paid or to have been an overpayment on account of tax in respect of that oth 
year, Subsection 152(4.3) is amended to also allow, under the same conditions, the 
modification of a refund or other amount payable by a taxpayer for the other ye 


Related Provisions: 152(3.1) — Normal reassessment period; 152(4.4) — Defini- 
tion of “balance”; 165(1.1) — Limitation of right to object to assessments or determi- 
nations; 169(2) — Limitation of right to appeal. 


History: Subsec. 152(4.3) substituted by 1994, c. 21, subsec. 76(2), applicable to reas- 
sessments and redeterminations in respect of taxation years made after June 10, 1993 
that relate to changes in balances for other taxation years made as a result of assess- 
ments made, or decisions on appeals rendered, after December 20, 1991 except that, 
where the day referred to as “the day on which all rights of objection and appeal expire 
or are determined in respect of the particular year” occurred before June 10, 1993, the 
subsec. shall be read as if that reference were a reference to June 10, 1993. That subsec, 
formerly read: 


(4.3) Notwithstanding subsections (4), (4.1) and (5), where the result of an as- 
sessment or a decision on an appeal is to change a particular balance of a tax- 
payer for a particular taxation year, the Minister may or, where the taxpayer so 
requests in writing, shall, before the later of the expiration of the normal reas- 
sessment period in respect of another taxation year and the end of the day that is 
one year after the day on which all rights of objection and appeal have expired or 
been determined in respect of the particular year, reassess the tax, interest or 
penalties payable, or redetermine an amount deemed to have been paid, under 
this Part by the taxpayer in respect of the other taxation year, but only for the 
purpose of giving effect to any provision of this Act requiring the inclusion, or 
allowing the deduction, of an amount in computing a balance of the taxpayer for 
the other year, to the extent that the inclusion or deduction can reasonably be 
considered to relate to the change in the particular balance of the taxpayer for the 
particular year. 


Subsec. 152(4.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 90(2), applicable 
to reassessments and redeterminations in respect of taxation years made after June 10, 
1993 that relate to changes in balances for other taxation years made as a result of 
assessments made, or decisions on appeals rendered, after December 20, 1991 except 
that where the day referred to in subsec. (4.3) as “the day on which all rights of objec- 
tion and appeal have expired or been determined in respect of the particular year” oc- 
curs before June 10, 1993, subsec. (4.3) shall be read as if that reference were to June 
10, 1993. 


Selected Cases [subsec. 152(4.3)]: Gordon y. R., [2010] 5 C.T.C. 75 (Sask QB) 
(Forum for requesting consequential assessments is Federal Court, not provincial supe- 
rior courts); Hevey v. R., [2005] 1 C.T.C. 2848 (TCC) (“Consequential” assessment 
related to balance in earlier years not statute-barred): Bulk Transfer Systems Inc. v. R., 
[2004] 2 C.T.C. 2995 (TCC); aff'd [2005] 2 C.T.C. 87 (FCA) (Minister must disclose 
factual basis for assessment issued outside normal assessment period); Sherway Centre 
Ltd. y. R., [2003] 1 C.T.C. 123 (FCA) (Provision cannot be circumvented by reassess- 
ment under 165(1.1)). 


CRA Audit Manual: 11.5.12: Consequential assessments. 


(4.4) Definition of “balance” — For the purpose of subsection 
(4.3), a “balance” of a taxpayer for a taxation year is the income, 
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taxable income, taxable income earned in Canada or any loss of the 

taxpayer for the year, or the tax or other amount payable by, any 
amount refundable to, or any amount deemed to have been paid or 
to have been an overpayment by, the taxpayer for the year. 


Related Provisions: 152(4.3) — Consequential assessment; 165(1.11)(b) — Bal- 
ance adjustment to be requested specifically on large corporation’s notice of objection. 
History: Subsec. 152(4.4) substituted by 1994, c. 21, subsec. 76(2), applicable to reas- 
sessments and redeterminations in respect of taxation years made after June 10, 1993 
that relate to changes in balances for other taxation years made as a result of assess- 
ments made, or decisions on appeals rendered, after December 20, 1991. That subsec. 
formerly read: 
(4.4) For the purposes of subsection (4.3), a “balance” of a taxpayer for a taxa- 
tion year is the income, taxable income earned in Canada or any loss of the tax- 
payer for the year, or the tax or other amount payable by, any amount refundable 
to, or any amount deemed to have been paid by, the taxpayer for the year. 


Subsec. 152(4.4) added by 1994,.c. 7, Sch. VIII (1993, c. 24), subsec. 90(2), applicable 
to reassessments and redeterminations in respect of taxation years made after June 10, 
1993 that relate to changes in balances for other taxation years made as a result of 
assessments made, or decisions on appeals rendered, after December 20, 1991. 


(5) Limitation on assessments — There shall not be included 
in computing the income of a taxpayer for a taxation year, for the 
purpose of an assessment, reassessment or additional assessment 
made under this Part after the taxpayer’s normal reassessment pe- 
riod in respect of the year, any amount that was not included in 
computing the taxpayer’s income for the purpose of an assessment, 
reassessment or additional assessment made under this Part before 
the end of the period. 

Related Provisions: 12(2.2)—Deemed outlay or expense; 67.5(2) — Reassess- 
ments; 127(17) — Assessment re ITC SR&ED pool beyond the deadline, 152(1.7) — 
Limitation period re determination of partnership income or loss; 152(3.1) — Normal 
reassessment period; 152(4.01) — Limitation on extended assessments, 152(4.2) — 
Assessment; 152(4.3) — Consequential assessment; 152(9) — Minister allowed to 
raise alternative ground of assessment; 160.2(3) — Minister may assess recipient under 
RRSP or RRIF; 161.1(7) — Late assessment to allow interest offset allocation. 


History: Subsec. 152(5) amended by 1998, c. 19, subsec. 181(5), applicable after 
April 27, 1989. Subsec. 152(5) formerly read: 


(5) There shall not be included in computing the income of a taxpayer for a 
taxation year, for the purposes of any reassessment, additional assessment or as- 
sessment of tax, interest or penalties under this Part that is made after the normal 
reassessment period for the taxpayer in respect of the year, any amount 


(a) that was not included in computing the taxpayer’s income for the pur- 
poses of an assessment of tax under this Part made before the end of the 
normal reassessment period for the taxpayer; 


(b) in respect of which the taxpayer establishes that the failure so to include 
it did not result from any misrepresentation that is attributable to negligence, 
carelessness or wilful default or from any fraud in filing a return of the tax- 
payer’s income or supplying any information under this Act; and 


(c) where any waiver has been filed by the taxpayer with the Minister, in the 
form and within the time referred to in subsection (4), with respect to a taxa- 
tion year to which the reassessment, additional assessment or assessment of 
tax, interest or penalties, as the case may be, relates, that the taxpayer estab- 
lishes cannot reasonably be regarded as relating to a matter specified in the 
waiver. 


Selected Cases [subsec. 152(5)]: Merswolke v: Canada, [1995] 1 C.T.C. 2524 
(TCC) (Subsec. 152(5) does not authorize reassessment without authority of subsecs. 
152(4), (4.2) or (4.3)). 


1.T. Application Rules: 62(1) (where waiver filed before Deane 23, 1971). 


Interpretation Bulletins: IT-241: Reassessments made after the four-year limit 
(archived). 


(6) Reassessment where certain deductions claimed [car- 
rybacks] — Where a taxpayer has filed for a particular taxation 
year the return of income required by section 150 and an amount is 
subsequently claimed by the taxpayer or on the taxpayer’s behalf 
for the year as 


(a) a deduction under paragraph 3(e) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, by virtue 
of the taxpayer’s death in a subsequent taxation year and the 
consequent application of section 71 of that Act in respect of an 
allowable capital loss for the year, 


(b) a deduction under section 41 in respect of the taxpayer’s 
listed-personal-property loss for a subsequent taxation year, 


reassess prior taxation years in order to give effect to a ols s ca 


S. 152(6)(£.3) 


(b.1) a deduction under paragraph 60(i) in respect of a premium 
(within the meaning assigned by subsection 146(1)) paid in a 
subsequent taxation year under a registered retirement savings 
plan where the premium is deductible by reason of subsection 
146(6.1), 


(c) a deduction under section 118.1 in respect of a gift made in a 
subsequent taxation year or under section 111 in respect of a 
loss for a subsequent taxation year, 


(c.1) a deduction under section 119 in respect of a disposition in 
a Babes quent taxation —_ 


te depare year a any ean Su aN 
section 119 in 


C Oe for ee ‘year fea includes the be of ovat Assent. 


Wl 


5 ay. a deduction under subsection 127(5) in respect of property 
acquired or an expenditure made in a subsequent taxation year, 


(e) a deduction under subsection 125.2 in respect of an unused 
Part VI tax credit (within the meaning assigned by subsection 
125. ate) ey a subsequent taxation year, 
. _ Proposed Repeal — 152(6)(e) 
Apel ation: The October 31, 2011 draft gislation, s. 45, will repeal ai 152010, 


applicable to taxation years that begin after ‘October Bi, ‘011. 
Technical Notes: Paragraph 152(6)) requires the Minister of National Reovcnee to 


4. 


back of oe 


Pat VI tax credits under section 1252. 


ragraph is repe ed consequential on the tener ay section 125, 2 For f further 
information, see the commentary on section 125. 2 | 


(f) a deduction under section 125.3 in respect of an unused Part 
1.3 tax credit (within the meaning assigned by. subsection 
125.3(3)) for a subsequent taxation year, 


(f.1) a deduction under subsection 126(2) in respect of an un- 
used foreign tax credit (within the meaning assigned by subsec- 
tion 126(7)), or under subsection 126(2.21) or (2.22) in respect 
of foreign taxes paid, for a subsequent taxation year, 


(f.2) a deduction under subsection 128.1(8) as a result of a dis- 
position in a subsequent taxation year, 


(f.3) a deduction (including for the purposes of this subsection a 
reduction of an amount otherwise required to be included in 
computing a taxpayer’s income) under subsection 146(8.9) or 
(8. a or 146.3(6.2) or (6.3), 


Proposed Amendment — 1 52(6)(f.3) 


8 dedliction (including for he purposes of this subsection 
a reduction of an amount otherwise required to be included in 
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(8.92), 146.3(6.2) or (6.3 


lication: December 14 


come of a deceased RRSP or RRIF annuitant. . Pee oO 
Paragraph 152(6)(f.3) is amended to provide for the reassessment of taxpayer return: 
if an amount claimed under new subsections 147.5(14) or 147.5(18) reduces an in 
come inclusion in respect of a deceased member of a pooled registered pension p 
(PRPP). For example, the amount required to be included in income as a result of a 
deemed distribution under subsection 147.5(14) may be reduced by a subsequent — 
transfer to a qualifying survivor to which new subsection 147 (16) applies. Depend- 
ing on the circumstances, it may be necessary to rely on paragraph 152(6)(£.3) to 
reduce or eliminate the income inclusion on the deceased member’s return to reflect — 


the payment to a qualifying survivor. 


For further information regarding PRPPs, please see the commentary on new section 
147 5: y : 
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(g) a deduction under subsection 147.2(4) because of the appli- 
cation of subsection 147.2(6) as a result of the taxpayer’s death 
in the subsequent taxation year, or 


(h) a deduction by virtue of an election for a subsequent taxation 
year under paragraph 164(6)(c) or (d) by the taxpayer’s legal 
representative, 


by filing with the Minister, on or before the day on or before which 
the taxpayer is, or would be if a tax under this Part were payable by 
the taxpayer for that subsequent taxation year, required by section 
150 to file a return of income for that subsequent taxation year, a 
prescribed form amending the return, the Minister shall reassess the 
taxpayer’s tax for any relevant taxation year (other than a taxation 
year preceding the particular taxation year) in order to take into ac- 
count the deduction claimed. 

Related Provisions: 111 — Losses deductible; 150 — Returns; 152(4)(b)(i) — Re- 
assessment limitation period; 161(7)(b)(iii) — Effect of carryback of loss, etc.; 164(5), 
(5.1) — No back interest on refund where past year reassessed; 165(1.1) — Limitation 
of right to object to assessments or determinations: 169(2)(a) — Limitation of right to 
appeal. 


History: Para. 152(6)(f.3) added by 2009, c. 2, subsec. 58(4), applicable in respect of 
an RRIF or an RRSP in respect of which the last payment out of the fund or plan is 
made after 2008. 


Former para. 152(6)(c.1) amended and renumbered as (f.1), new para. (c.1) and para. 
(f.2) added, by 2001, c. 17, subsecs. 149(2) and (3) applicable to taxation years that end 
after October 1, 1996. In respect of 
(a) a deduction under s. 119, or an adjustment under subsec. 128.1(8), in respect of 
a disposition by a taxpayer, or 


(b) a deduction under 
by a taxpayer, 


subsec. 126(2.21) or (2.22) in respect of foreign taxes paid 


the taxpayer is deemed to have filed the prescribed form described in subsec. 152(6) in 
a timely manner if the taxpayer files the form with the Minister on or before the later of 
the day on or before which the taxpayer would, but for this application, be required to 
file the form and the taxpayer’s filing-due date for the taxation year that includes June 


14, 2001. 
Former para. (c.1) (now (f.1)) formerly read: 


(c.1) a deduction under subsection 126(2) in respect of an unused foreign tax 
credit (within the meaning assigned by subsection 126(7)) for a subsequent taxa- 
tion year, 


Para. 152(6)(g) added by 1998, c. 19, subsec. 181(6), applicable to taxpayers who die 
after 1992. 


Selected Cases [subsec. 152(6)]: Agazarian v. R., [2003] 1 C.T.C. 2323 (TCC): 
rev'd [2004] 3 C.T.C, 101 (FCA) (Authority for reassessments re loss carry-backs de- 
rived from 152(4), not 152(6)); A. & M. Johnson Contracting Ltd. v. R., [1998] 3 
C.T.C. 2583 (TCC) (Courts will not grant mandamus compelling Minister to reassess). 


I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 


plans; IT-232R3: Losses — their deductibility in the loss year or in other years; IT-520: 
Unused foreign tax credits — carryforward and carryback. 


Information Circulars: 75-7R3: Reassessment of a return of income. 
CRA Audit Manual: 11.3.3: Application of losses; 11.5.4: Additional assessments. 
Forms: TIA: Request for loss carryback,; T1-ADJ: Adjustment request; T2 SCH 4: 


Corporation loss continuity and application; T67B, T67BCD, T67BD, T458, 7459, ) 
T493: Notices of reassessment. | 


(6.1) Reassessment where amount included in income | 
under subsec. 91(1) is reduced — Where | 


(a) a taxpayer has filed for a particular taxation year the return of 
income required by section 150, 


(b) the amount included in computing the taxpayer’s income for 
the particular year under subsection 91(1) is subsequently re- 
duced because of a reduction in the foreign accrual property in- 
come of a foreign affiliate of the taxpayer for a taxation year of 
the affiliate that ends in the particular year and is 


(i) attributable to the amount prescribed to be the deductible 
loss of the affiliate for the year that arose in a subsequent 
year of the affiliate that ends in a subsequent taxation year of 
the taxpayer, and 


(ii) included in the description of F of the definition “foreign 
accrual property income” in subsection 95(1) in respect of 
the affiliate for the year, and 


(c) the taxpayer has filed with the Minister, on or before the fil- 
ing-due-date for the taxpayer’s subsequent taxation year, a pre- 
scribed form amending the return, 


the Minister shall reassess the taxpayer’s tax for any relevant taxa- 
tion year (other than a taxation year preceding the particular taxa- 
tion year) in order to take into account the reduction in the amount 
included under subsection 91(1) in computing the income of the 
taxpayer for the year. 


Ne posed Amendment — 152(6.1) [temporary] _ 


(6.1) Reassessment if amount under subsec. 9° 
reduced [foreign accrual property loss carryback 
(a) a taxpayer has filed for a particular taxation year 
_ of income required by section 150, Jae, 
(b) the amount included in computing the taxpayer’s inc 
for the particular year under subsection 91(1) is sub : 
_reduced because of a reduction in the foreign accrual pro 
income of a foreign affiliate of the taxpayer for.a taxati 
(referred to in this paragraph as the “claim year’) of the 
ate that ends in the particular year, where the reduction 
_ foreign accrual property income is HoT stiee 
~ (i) attributable to a foreign accrual property loss 
__ Meaning assigned by subsection 5903(3) of the Inco 
_ Regulations) of the affiliate for a taxation year of th 
“ate that ends in a subsequent taxation year of the ta 


ee | Sa 
(ii) included in the description of F in the definition 
_ eign accrual property income” in subsection 95(1 
_ spect of the affiliate for the claim year, and 
(c) the taxpayer has filed with the Minister, on or befor 
filing-due date for that subsequent taxation year, 
form amending the return, oe 
the Minister shall reassess the taxpayer’s tax for any relevant 
tion year (other than a taxation year preceding the particular 
in order to take into account the reduction in the amor chu 
under subsection 91(1) in computing the income of ] 
for the particular year, low) Saison 
Application: The August 27, 2010 draft legislation (Part 2— oreign 
subsec. 34(2), will amend subsec. 152(6.1) to read as above, 
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Related Provisions: 152(4)(b)G) — Reassessment limitation period; 161(7)(a)(xii), 
(7)(b) (iii), 164(5)(h.4), (k) — Interest ‘calculation on carryback of FAPL; 261(15) — 
Application of functional currency rules; Reg. 5903(1)(b) — Loss: carryback. 
History: Subsec. 152(6.1) added by 2001, c..17, subsec. 149(4), applicable to taxation 
years of foreign affiliates that begin after November 1999. 


(6.2) Extended reassessment period — The Minister shall re- 
assess a taxpayer’s tax 'for a particular taxation year, in order to take 
into account the application of paragraph (d) of the definition “ex- 
cluded property” in subsection 142.2(1), or the application of sub- 
section 142.6(1.6), in respect of property held by the taxpayer, if 


(a) the taxpayer has filed for the particular taxation year the re- 
turn of income required by section 150; and 


(b) the taxpayer files with the Minister a prescribed form amend- 
ing the return, on or before the filing-due date for the taxpayer’s 
taxation year that 
(i) if the filing is in respect of paragraph (d) of that definition 
“excluded property”, includes the acquisition of control time 
referred to in that paragraph, and 
(ii) if the filing is in respect of subsection 142.6(1.6), imme- 
diately follows the particular taxation year. 


History: Subsec. 152(6.2) added by 2009, c. 2, subsec. 58(5), applicable to. taxation 
years that begin after 2001, except that 


(a) for taxation years that begin before October 1, 2006, alti reference in subsec. 
152(6.2) to “paragraph (d) of the definition “excluded property” shall be read as a 
reference to “paragraph (d.3) of the definition “mark-to-market property”; and 


S. 152(8) 


(b) a prescribed form referred to in para. 152(6.2)(b) is deemed to have been filed 
by a taxpayer on a timely basis if it is filed by the taxpayer on or before the tax- 
payer’s filing-due date for the taxpayer’s taxation year that includes. March 12, 


(7) Assessment not dependent on return or information — 
The Minister is not bound by a return or information supplied by or 
on behalf of a taxpayer and, in making an assessment, may, not- 
withstanding a return or information so supplied or if no return has 
been filed, assess the tax payable under this Part. 


Related Provisions: 152(4) — Reassessment; 160.2(3) — Minister may assess re- 
cipient under RRSP or RRIF; 165 — Objections to assessments; 169 — Appeal to Tax 
Court of Canada. 


Selected Cases [subsec. 152(7)]: R..v. Balanko, [1988] 1 C.T.C..317 (FCTD) 
(Gambling gains not income for net worth assessment); Gentile v. R., [1988] 1 C.T.C. 
253 (FCTD) (Taxpayer taxable on his income from. all sources; assessment on net 
worth basis); Chhabra v. R., [1988],.1.C.T.C..84 (FCTD) (Taxpayer’s, tax returns ac- 
cepted when flawed financial statements used by Minister); Danielson v. MNR, [1986] 
2 C.T.C. 341 (FCTD) (Assessment to be challenged by: objection and. appeal, not. by 
application for, certiorari); Werry v. R., [1976] C.T.C. 221, (FCA), (Burden of proof is 
on taxpayer to justify new trial relating to net worth assessment; evidence insufficient), 


CRA Audit Manual: 11.5.3: Assessments under subsections 152(7) of the ITA and 
299(1) of the ETA; 13.2.0: Audit of non-taxable sources of funds; 13.3.0: Indirect ver- 
ification of income; 13.4.0 and Appendix 13.3.0: Net-worth; 13.6.0: Assessments based 
on projections; 28.4.0: False statements or omissions. 


(8) Assessment deemed valid and binding — An assessment 
shall, subject to being varied or vacated on an objection or appeal 
under this Part and subject to a reassessment, be deemed to be valid 
and binding notwithstanding any error, defect or omission in the 
assessment or in any proceeding under this Act relating thereto. 


Related Provisions: 152(3) — Liability for tax not affected by incorrect or incom- 
plete assessment; 152(4) — Reassessment; 158 — Assessed amount payable forthwith; 
160(2) — Minister may assess transferee; 160.2(3) — Minister may assess recipient; 
165 — Objections to assessments; 166 — Assessment,not to be: vacated by reason of 
improper procedures; 172 — Appeal; 225.1 — Collection restrictions while assessment 
under objection or appeal. 


Selected Cases [subsec. 152(8)]: Friedberg v. R., [2000] 2 C.T.C. 370 (FCA) 
(Error on face of notice of assessment was not error in assessment); Régime des Rentes 
pour les Employés de Direction de Gestion RST Inc. v. MNR, [1993] 1 C.T.C. 2091 
(TCC) (Assessment. of trust, rather than trustee, invalid); Lornport Investments Ltd. v. 
Canada, [1992] 1 C.T.C. 351 (FCA) (Second notice of reassessment, later vacated, 
does not nullify first notice of reassessment); Canadian Marconi Co. v. Canada, {1991} 
2 C.T.C. 352 (FCA); leave to appeal to SCC refused’ (1992), 90 DLR (4th), viii (note) 
(Minister has no power to reassess once statutory period has expired); Guaranty 
Properties Ltd. v. Canada, [1990] 2 C.T.C. 94 (FCA); leave to appeal to. SCC refused 
(1991), 49 B.L.R. 320 (note) (Amalgamating company not relieved of taxes prior to 
amalgamation); Stephens (Estate) y..R., [1987] 1 C.T.C. 88 (FCA) (Notices of reassess- 
ment not void when bearing name and signature other than Minister); R. v. Lambert, 
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[1974] C.T.C. 516 (FCTD) (Answers of taxpayer in examination for discovery cannot 
be used in criminal proceedings). 


(9) Alternative basis for assessment — The Minister may ad- 
vance an alternative argument in support of an assessment at any 
time after the normal reassessment period unless, on an appeal 
under this Act 


(a) there is relevant evidence that the taxpayer is no longer able 
to adduce without the leave of the court; and 


(b) it is not appropriate in the circumstances for the court to or- 
der that the evidence be adduced. 
Related Provisions: 152(5) — Limitation on income inclusion after normal reas- 
sessment period. 


History: Subsec. 152(9) added by 1999, c. 22, subsec. 63.1(2), applicable to appeals 
disposed of after June 17, 1999. 


Selected Cases [subsec. 152(9)]: Walsh v. R., [2007] 4 C.T.C. 73 (FCA) (Minister 
can advance alternative arguments even after expiry of normal limitation period); 
Blanchette y. R., [2003] 4 C.T.C. 2708 (TCC) (Alternative position argued by Minister 
not required to lead to exactly the same amount of tax as assessed). 


I.T. Technical News: 16 (Continental Bank case). 


CRA Audit Manual: 11.3.7: Assessment after the normal (re)assessment period and 
penalty for false statements or omissions. 


(10) Where tax deemed not to be assessed — Notwithstand- 
ing any other provision of this section, an amount of tax for which 
adequate security is accepted by the Minister under subsection 
220(4.5) or (4.6) is, until the end of the period during which the 
security is accepted by the Minister, deemed for the purpose of any 
agreement entered into by or on behalf of the Government of Can- 
ada under section 7 of the Federal-Provincial Fiscal Arrangements 
Act not to have been assessed under this Act. 


History: Subsec. 152(10) added by 2001, c. 17, subsec. 149(5), applicable to taxation 
years that end after October 1, 1996. 


Definitions [s. 152]: “acquisition of control time” — 142.2(1)“excluded_pro- 
perty”(d)(i); “allowable capital loss” — 38(b), 248(1); “amount”, “assessment” — 
248(1); “balance” — 152(4.4); “calendar year” — Interpretation Act 37(1)(a); “Cana- 
dian-controlled private corporation” — 125(7), 248(1); “carries on a business in Can- 
ada” — 253; “claim year” — 152(6.1)(b); “corporation” — 248(1), Interpretation Act 
35(1); “day of sending” — 244(14), (14.1); “disposition” — 248(1); “excluded pro- 
perty” — 142.2(1); “farm loss” — 111(8), 248(1); “Federal Court of Appeal” — Fed- 
eral Courts Act s. 3; “filing-due date” — 248(1); “foreign accrual property income” — 
95(1), (2), 248(1); “foreign accrual property loss” — Reg. 5903(3); “foreign affili- 
ate” — 95(1), 248(1); “individual” — 248(1): “limited partnership loss” — 96(2.1)(e), 
248(1); “listed personal property” — 54, 248(1); “Minister” — 248(1); “net capital 


loss”, “non-capital loss” — 111(8), 248(1): “non-resident” — 248(1); “normal reas- 
sessment period” — 152(3.1); “person”, “prescribed”, “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “registered retirement savings plan” — 146(1), 


248(1); “restricted farm loss” — 31, 248(1); “share” — 248(1); “tax consequences” — 
152(1.111), 245(1); “taxable income” — 2(2), 248(1); “taxable income earned in Can- 
ada” — 115(1), 248(1); “taxation year’ — 249; “taxpayer” — 248(1); “testamentary 
trust” — 108(1), 248(1); “transaction” — 152(1.111), 245(1); “trust? — 104(1), 
108(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


Payment of Tax 


153. (1) Withholding [source deductions] — Every person 
paying at any time in a taxation year 


(a) salary, wages or other remuneration, other than amounts de- 
scribed in subsection 115(2.3) or 212(5.1), 

(b) a superannuation or pension benefit, 

(c) a retiring allowance, 

(d) a death benefit, 

(d.1) an amount described in subparagraph 56(1)(a)(iv), 


Proposed Amendment — 153(1)(d.1) . 

(d.1) an amount described in subparagraph 56(1)(a)(iv) or 

(vii), é ee a 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 111, will 
amend para. 153(1)(d.1) to read as above, applicable to 2006 et seg. — 
Technical Notes (July 2010): Section 153 requires the withholding of tax from 
certain payments, described in paragarphs (a) to (t). The person making such a pay- 
ment is required to remit the amount withheld to the Receiver General on behalf of 


te 
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Paragraph (d.1) is ide 
arental Insurance Plan introd 


(e) an amount as a benefit under a supplementary unemployment 
benefit plan, 
(f) an annuity payment or a payment in full or partial commuta- 
tion of an annuity, 


(g) fees, commissions or other amounts for services, other than 
amounts described in subsection 115(2.3) or 212(5.1), 


(h) a payment under a deferred profit sharing plan or a plan re- 
ferred to in section 147 as a revoked plan, 


(i) a payment from a registered disability savings plan, 

Q) a payment out of or under a registered retirement savings 
plan or a plan referred to in subsection 146(12) as an ‘amended 
plan”, 

(k) an amount as, on account or in lieu of payment of, or in satis- 
faction of, proceeds of the surrender, cancellation or redemption 
of an income-averaging annuity contract, 


(1) a payment out of or under a registered retirement income 
fund or a fund referred to in subsection 146.3(11) as an 
“amended fund”, 


(m) a prescribed benefit under a government assistance program; 
(m.1) [Repealed] 


(n) one or more amounts to an individual who has elected for the 
year in prescribed form in respect of all such amounts, 


(0) an amount described in paragraph 115(2)(c.1), 
(p) a contribution under a retirement compensation arrangement, 


(q) an amount as a distribution to one or more persons out of or 
under a retirement compensation arrangement, 


(r) an amount on account of the purchase price of an interest in a 
retirement compensation arrangement, 


(s) an amount described in paragraph 56(1)(r) or (z.2), or 


(t) a payment made under a plan that was a registered education 

savings plan 
shall deduct or withhold from the payment the amount determined 
in accordance with prescribed rules and shall, at the prescribed 
time, remit that amount to the Receiver General on account of the 
payee’s tax for the year under this Part or Part XI.3, as the case may 
be, and, where at that prescribed time the person is a prescribed 
person, the remittance shall be made to the account of the Receiver 
General at a designated financial institution. 
Related Provisions: 7(15)— No withholding required on inclusion of deferred 
stock option benefit; 78(1)(b) — Withholding of tax on unpaid amounts; 153(1.01) — 
Withholding required from non-cash remuneration; 153(1.1) — Undue hardship — re- 
duction in withholding;, 153(1.2)— Election to increase withholding; 153(1.3), 
(1.31) — Pension income splitting stock options cannot reduce source deductions; 
153(1.4) — Large remittance through financial institution not required if made one day 
early; 153(3) — Amount withheld deemed received by payee; 153(6) — Meaning of 
“designated financial institution”; 154 — Tax transfer payments to provinces; 212(5.1), 
(5.2) — Withholding on payments to non-resident for acting services; 221.2 — Trans- 
fers of balances from one account to other; 227(8), (9) — 10% penalty for failure to 
withhold or remit; 227 — Withholding taxes — administration and enforcement; 
227.1 — Corporation’s directors liable for unremitted source deductions; 238(1) — Of- 
fences; 248(7)(b)(i) — Remittance deemed made when received; 252.1(d) — Where 
union is employer. , 
History: Para. 153(1)(s) amended to add “or (z.2)” by 2010, c. 25, subsec. 39(1), ap- 
plicable after 2009. 
Para. 153(1)(a) amended to add “115(2.3) or” by 2007, c. 35, subsec. 49(1), in force on 
December 14, 2007. 
Para. 153(1)(g) amended to add “115(2.3) or” by the said c. 35, subsec. 49(2), in force 
on December 14, 2007. 


Para. 153(1)(i) added by the said c. 35, s. 117, applicable to 2008 et seq. 


Para. 153(1)(a) amended by 2001, c. 17, subsec. 151(1), applicable in respect of 
amounts paid, credited or provided after 2000. The para. formerly read: 


(a) salary or wages or other remuneration, 


Para. 153(1)(g) amended by the said c. 17, subsec. 151(2), applicable in respect of 
amounts paid, credited or provided after 2000. The para. formerly read: 


(g) fees, commissions or other amounts for services, 
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The closing words of subsec. 153(1) amended by the said c. 17, subsec. 151(3), appli- 
cable after June 27, 1999. The closing words formerly read: 


shall deduct or withhold therefrom such amount as is determined in accordance 
with prescribed rules and shall, at such time as is prescribed, remit that amount 
to the Receiver General on,account of the payee’s tax for the year under this Part 
or Part XI.3, as the case may be, and, where at that prescribed time the person is 
a prescribed person, the remittance shall be made to the account of the Receiver 
General at a financial institution (within the meaning that would be assigned by 
the definition “financial institution” in subsection 190(1) if that definition were 
read without reference to paragraphs (d) and (e) thereof). 


Para. 153(1)(d.1) amended by 1998, c. 19, s. 182, seal eae to have come into force on 
June 30, 1996. Para. 153(1)(d.1) formerly read: j 


(d.1) an amount as a benefit under the Employment Insurance Act, 


Paras. 153(1)(s) and (t) added by the said c. 19, s. 43, para. (s) applicable to payments 
made after 1992, and para. (t) applicable to payments made after 1997. 


Para. 153(1)(d.1) amended by 1996, c..23, para. 187(d),.to substitute. “Employment In- 
surance Act” for “Unemployment Insurance Act’, in force June 30, 1996, 


Para. 153(1)(i) repealed by 1996, c. 23, s..175, in force January 1, 1998. Para. (i) for- 
merly read: 


(i) a training allowance under the National Training Act, 


Para. 153(1)(m) substituted for paras. (m), (m.1) by 1994, c. 21, s. 77, applicable to 
payments made after October 1991. Those paras. formerly. read: 


(m) an amount as a benefit under the Labour Adjustment Benefits Act, 


(m.1) an income.assistance payment made pursuant to an agreement under sec- 
tion 5 of the Department of Labour Act, 


That portion of subsec. 153(1) following para. (r) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s..91, applicable after 1992. That portion formerly read: 


shall deduct or withhold therefrom such amount as may be determined in accor- 

dance with prescribed rules and shall, at such time as may be prescribed, remit 
that amount to the Receiver General on account of the payee’s tax for the year 
under this Part or Part XJ.3, as the case may be. 


1994, c..7, Sch. VIII (1993, c: 24), subsec. 82(10), provides that the amended definition 
of “minimum amount” in subsec. 146.3(1) does not apply, for the purposes of pre- 
scribed rules made under subsec. 153(1), with respect to payments made before 1993. 


Paras. 153(1)(f), (1) substituted, (m.1) added, by 1994, c. 7, Sch. II (1991, c. 49), sub- 
secs. 126(1)-(3), applicable to payments made after July 13, 1990. Paras. (f), (1) for- 
merly read: 


(f) an annuity payment, 
(1) a payment out of or under a registered retirement income fund, 


Selected Cases [subsec. 153(1)]: Weyerhaeuser Co. v. R., [2007] 2 C.T.C. 2408 
(TCC) (Section is not a charging provision and reaches only amounts having character 
of income); Manke v. R., [1999] 1 C.T.C. 2186 (TCC) (Minister has constructive re- 
ceipt of source deductions, even if not remitted); Ashby v. Canada, [1996] 1 C.T.C. 
2464 (TCC) (Deductions made but not remitted differ from case where deductions not 
made); Cana Construction Co. v. Canada, [1995] 1 C.T.C. 2122 (TCC) (Prime con- 
tractor maintained full control of funds to pay wages and required to withhold source 
deduction); Mollenhauer Ltd. v. Canada, [1992] 2 C.T.C. 121 (FCTD) (Contractor 
which undertook to pay subcontractor’s employees’ “salary or wages or other remuner- 
ation” liable for failing to make and remit source deductions despite not being the 
employer); R. v. Coopers & Lybrand Ltd., [1980] C.T.C. 367 (FCA) (Taxpayer com- 
pany responsible for wages to employees, liable for amount of payroll deductions); 
Dauphin Plains Credit Union Ltd. v. Xyloid Industries Ltd. et al., [1980] C.T.C. 247 
(SCC) (UIC and CPP amounts deducted, but not remitted, held in trust for Crown); R. 
v, National Indian Brotherhood, [1978] C.T.C. 680 (FCTD) (Taxpayer corporation not 
resident on reserye required to remit income tax from salaries paid to Indians); Re G & 
G Equipment, 74 D.T.C. 6407 (BC SC) (Tax to be withheld when paying wages to 
employees of related company). 


Regulations: 100-108 (withholding and remittance requirements); 110 (prescribed 
persons for the closing words of 153(1)); 200 (information returns); 5502 (prescribed 
benefits for 153(1)(m)). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-337R4: Retiring allowances; IT-379R: Em- 
ployees profit sharing plans — allocations to beneficiaries. 


Information Circulars: 75-6R2: Required withholding from amounts paid to’ non- 
residents performing services in Canada; 72-22R9: Registered retirement savings plans; 
07-1: Taxpayer relief provisions. See also “Employers’, Guide to Payroll Deductions”. 


I.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 


CRA Audit Manual: 28.7.4: Penalties — failure to deduct or withhold an amount; 
28.7.5: Penalties — failure to remit an amount withheld. 


Forms: RC1B: Business Number — Payroll Deductions Account; RC4004: Seasonal 
agricultural workers program [guide]; RC4157: Employers’ guide: — filing the T4A 
slip and summary form; RC4163: Employers’ guide — remitting payroll deductions; 
RC4409: Keeping [payroll] records [guide]; TD1: Personal tax credits return; TD3F: 
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Fisher’s election for tax deductions at source; T4A: Statement of pension, retirement, 
annuity, and other income; T4A Segment; T4A-RCA: Statement of distributions paid 
from an RCA; T4A-RCA Summ: Return of distributions from an RCA; T735: Applica- 
tion for a remittance number for tax withheld from an RCA; T1213: Request to reduce 
tax deductions at source; T1213(OAS): Request to reduce OAS recovery tax at source; 
T1219: Provincial alternative minimum tax; T1219-ON: Ontario minimum tax carry- 
over; T4001: Employers’ guide — payroll deductions and remittances [guide]; T4032: 
Payroll deductions tables [guide]; T4127: Payroll deductions formulas for computer 
programs [guide]; T4130: Employer’s guide — taxable benefits. 


(1.01) Withholding — stock option benefits — An amount 
that is deemed to have been received by a taxpayer as a benefit 
under or because of any of paragraphs 7(1)(a) to (d.1) is remunera- 
tion paid as a bonus for the purposes of paragraph (1)(a), except the 
portion, if any, of the amount that is 


(a) deductible by the taxpayer under paragraph 110(1)(d) in 
computing the taxpayer’s taxable income for a taxation year; 


(b) deemed to have been received in a taxation year as a benefit 
because of a disposition of securities to which subsection 7(1.1) 
applies; or 

(c) determined under paragraph 110(2.1)(b) to be deductible by 
the taxpayer under paragraph 110(1)(d.01) in computing the tax- 
payer’s taxable income for a taxation year. 


Related Provisions: 153(1.31)— Non-cash nature of stock option benefits cannot 
reduce source deductions. 


History: Subsec. 153(1.01) added by 2010, c. 25, subsec. 39(2), applicable after 2010, 
except that it does not apply with respect to benefits arising from rights granted before 
2011 to a taxpayer under an agreement to sell or issue securities that was entered into 
in writing before 4:00 p.m. EST, March 4, 2010 and that included, at that time, a writ- 
ten condition prohibiting the taxpayer from disposing of the securities acquired under 
the agreement for a period of time after exercise. 


(1.1) Undue hardship — Where the Minister is satisfied that the 
deducting or withholding of the amount otherwise required to be 
deducted or withheld under subsection (1) from a payment would 
cause undue hardship, the Minister may determine a lesser amount 
and that amount shall be deemed to be the amount determined 
under that subsection as the amount to be deducted or withheld 
from that payment. 

Related Provisions: 153(1.3) — Pension income splitting cannot reduce source de- 
ductions; 153(1.31) —Non-cash stock option benefits cannot reduce source deduc- 
tions; . 164(1.51)-(1.53) — Refund of instalments in cases of undue hardship; 
180.2(6) — Reduced withholding available on old age security benefits; 212(5.3) — 
Parallel rule for withholding on.non-resident actor’s seryices; 227(8) — Withholding 
taxes; 227.1 — Liability of directors. 


Selected Cases [subsec. 153(1.1)]: Qu’Appelle Indian Residential School Council 
v. R., [2002] 1 C.T.C. 156 (FCTD) (No duty on Minister to advise taxpayers how to file 
returns). 


Forms: T1213: Request to reduce tax deductions.at source; T1213(OAS): Request to 
reduce OAS recovery tax at source, 


(1.2) Election to increase withholding — Where a taxpayer so 
elects in prescribed manner and prescribed form, the amount re- 
quired to be deducted or withheld under subsection (1) from any 
payment to the taxpayer shall be deemed to be the total of 
(a) the amount, if any, otherwise required to be deducted or 
withheld under that subsection from that payment, and 
(b) the amount specified by the taxpayer in that election. with 
respect to that payment or with respect to a class of payments 
that includes that payment. 
Related Provisions: 227.1 — Liability of directors. 
Regulations: 109 (prescribed manner for making election, and effect). 
Forms: TD1: Personal tax credits return. 


(1.3) Split-pension amount — A joint election made or ex- 
pected to be made under section 60.03 is not to be considered a 
basis on which the Minister may determine a lesser amount under 
subsection (1.1). 

History: Subsec. 153(1.3) added by 2007, c. 29, s. 22, applicable to 2007 er seq. 
Former subsec. 153(1.3) repealed by 1996, c 21, s. 40, applicable June 20, 1996. Sub- 
sec. (1.3) formerly read: 


(1.3) Payments by trustee, etc. — For the purposes of subsection (1), where a . 
trustee who is administering, managing, distributing, winding up, controlling or 
otherwise dealing with the property, business, estate or income of another person 
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authorizes or. otherwise, causes a payment referred to in that subsection to be 
made on behalf of that other person, the trustee shall be deemed to be a person 
making the payment and the trustee and that other person shall be jointly and.) 
severally liable in respect of the amount required under that subsection to be 
deducted or withheld and to be remitted on account of the payment. 


Selected Cases [subsec. 153(1.3)]: Coopers & Lybrand Lid. v. Canada, [1994] 2 
C.T.C. 2244 (TCC) (Agent held liable for source deductions not withheld). 


(1.31) Non-cash stock option benefit — An amount deemed to 
have been received asa benefit under or because. of any of 
paragraphs 7(1)(a) to (d.1) shall not be considered a basis on which 
the Minister may determine a lesser amount under subsection (1.1) 
solely because it is received as a non-¢ash benefit. . 


History: Subsec. 153(1.31) added by 2010, c. 25, subsec. 39(3), applicable after 2010, 


(1.4) Exception — remittance to designated financial insti- 
tution — For the purpose of subsection (1), a prescribed person re- 
ferred to in that subsection is deemed to have remitted an amount to 
the account of the Receiver General at a designated financial insti- 
tution if the prescribed person has remitted the amount to the Re- 
ceiver General at least one day before the day upon which the 
amount is due. 
History: Subsec. 153(1.4) added by 2008, c. 28, s. 29, applicable in respect of remit- 
tances by a prescribed person that are first due after February 25, 2008. 
Former subsec. 153(1.4) repealed by 1996, c 21, s. 40, applicable June 20, 1996. Sub- 
sec. (1.4) formerly read: 
(1.4) Definition of “trustee” — In subsection (1.3), “trustee” includes a liquida- 
tor, receiver, receiver-manager, trustee in bankruptcy, assignee, executor, admin- 
istrator, sequestrator or any other person performing a function similar to that 
performed by any such person. 
Regulations: 110 (prescribed person). 


(2) Deemed withholding — If a pensioner and a pension trans- 
feree (as those terms are defined in section 60.03) make a joint elec- 
tion under section 60.03 in respect of a split-pension amount (as 
defined in that section) for a taxation year, the portion of the 
amount deducted or withheld under subsection (1) that may be rea- 
sonably considered to be in respect of the split-pension amount is 
deemed to have been deducted or withheld on account of the pen- 
sion transferee’s tax for the taxation year under this Part and not on 
account of the pensioner’s tax for the taxation year under this Part. 


History: Subsec. 153(2) added by 2007; ¢. 29, s. 22, applicable to 2007 er seq. 


Former subsec. 153(2) repealed by 1994, c. 8, s. 21, applicable to 1995 et seq.; for the 
1994 taxation year, former subsec. 153(2) read as follows: 


(2) Subject to sections 155, 156 and 156.1, where amounts have been deducted 
or withheld under this section from the remuneration or other payments received 
by an individual in a taxation year, if the total of the remuneration and other 
payments from which such amounts have been deducted or withheld and which 
the individual had received in the year is equal to or greater than */2 of the indivi- 
dual’s income for the year, the individual shall, on or before the individual’s 
balance-due day for the year, pay to the Receiver General the remainder of the 
individual’s tax for the year as estimated under section 151. 
Subsec. (2) formerly read: 


(2) Payment of remainder — Where amounts were deducted or withheld under 
this section from the remuneration or other payments received by an individual 
in a taxation year, if the total of the remuneration and other payments from 
which the amounts were deducted or withheld and which the individual received 
in the year is equal to or greater than 3s of the individual’s income for the year, 
the individual shall, on or before the individual’s balance-due day for the year, 
pay to the Receiver General the remainder of the individual’s tax for the year as 
estimated under section 151. 


Former subsec. 153(2) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 126(4), 

applicable to 1990. et seg. Subsec. 153(2) formerly read: 
(2) Where amounts have been deducted or withheld under this section from the 
remuneration or other payments received by an individual in a taxation year, if 
the total of the remuneration and other payments from which such amounts have 
been deducted or withheld and which the individual had received in the year is 
equal to or greater than ¥/1 of the individual’s income for the year, the individual 
shall, on or before April 30 in the next year, pay to the Receiver General the 
remainder of the individual’s tax for the year as estimated under section 151. 


(3) Deemed effect of deduction — When an amount has been 
deducted or withheld under subsection (1), it shall, for all the pur- 
poses of this Act, be deemed to have been received at that time by 
the person to whom the remuneration, benefit, payment, fees, com- 
missions or other amounts were paid. 
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Related Provisions: 78(1)(b)— Unpaid amounts; 227 — Withholding taxes 
rules; 227.1 — Liability of directors. 
Selected Cases [subsec. 153(3)]: Fraser v. R., [1997] 3 C.T.C. 3 (FCA) (Source 
deductions belonged to employee, not to employer). ‘ 


(4) Unclaimed dividends, interest and proceeds — Where 
at the end of a taxpayer’s taxation year the person beneficially enti- 
tled to an amount received by the taxpayer after 1984 and before the 
year as or in respect of dividends, interest or proceeds of disposition 
of property is unknown to the taxpayer, the taxpayer shall remit to 
the Receiver General on or before the day that is 60 days after the 
end of the year on account of the tax payable under this Act by that 
person an amount equal to 


(a) in the case of dividends, 33'/3% of the total amount of the 
dividends, 


(b) in the case of interest, 50% of the total amount of the inter- 
est, and 


(c) in the case of proceeds of disposition of property, 50% of the 
total of all amounts each of which is the amount, if any, by 
which the proceeds of disposition of a property exceed the total 
of any outlays and expenses made or incurred by the taxpayer 
for the purpose of disposing of the property (to the extent that 
those outlays and expenses were not deducted in computing the 
taxpayer’s income for any taxation year or attributable to any 
other property), 


except that no remittance under this subsection shall be required in 
respect of an amount that was included in computing the taxpayer’s 
income for the year or a preceding taxation year or in respect of an 
amount on which the tax under this subsection was previously 
remitted. 

Related Provisions: 153(5) — Effect of deduction; 227.1 — Liability of directors. 
Regulations: 108(4) (remittance deadline). 

Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada. 

Information Circulars: 71-9R: Unclaimed dividends. 


(5) Deemed effect of remittance — An amount remitted by a 
taxpayer under subsection (4) in respect of dividends, interest or 
proceeds of disposition of property shall be deemed 


(a) to have been received by the person beneficially entitled 
thereto; and 


(b) to have been deducted or withheld from the amount other- 
wise payable by the taxpayer to the person entitled thereto. 


Related Provisions: 227(6), (9) — Withholding taxes; 227(10)— Assessment; 
227(13) — Withholding tax; 227.1 — Liability of directors. 


(6) Meaning of “designated financial institution” — In this 
section, “designated financial institution” means a corporation that 


(a) is a bank, other than an authorized foreign bank that is sub- 
ject to the restrictions and requirements referred to in subsection 
524(2) of the Bank Act; 


(b) is authorized under the laws of Canada or a province to carry 
on the business of offering its services as a trustee to the public; 
or 


(c) is authorized under the laws of Canada or a province to.ac- 
cept deposits from the public and carries on the business of lend- 
ing money on the security of real estate or investing in mort- 
gages or hypothecs on real estate. 


Proposed Amendment — 153(6)(c) 
(c) is authorized under the laws of Canada or a province 
accept deposits from the public and carries on the busin 
lending money on the security of real property or immov 
or investing in indebtedness on the security of mortgages on 
real property or of hypothecs on immovables. ee 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism 
amend para. 153(6)(c) to read as above, to come into force on Royal 
Technical Notes (July 2010): 'See under 12(4). 0 Le 
Related Provisions: 153(1) closing words — Large remittances, to be made through 
designated financial institution. ; 
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History: Subsec. 153(6) added by 2001, c. 17, subsec. 151(4), applicable after June 
275.1999. 


Selected Cases [s. 153]: Hrab v; Canada, [1995] 2 C.T.C. 2105 (TCC) (Failure by 
employer to deduct taxes at source does not affect taxpayer’s liability to pay tax on 
income received). 


Definitions [s. 153]: “amount”, “annuity”, “authorized foreign bank”, “balance-due 
day”, “business” — 248(1); “Canada” — 255, Interpretation Act 35(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “death benefit” —248(1); “deferred ‘profit 
sharing plan” — 147(1), 248(1); “designated financial institution’”.— 153(6); “disposi= 
tion’, “dividend”, “employee” — 248(1); “estate” — 104(1), 248(1); “hypothecs” — 
Quebec Civil Code art. 2660; “immovables” — Quebec Civil Code art. 900-907; “in- 
come-ayeraging annuity contract”, “individual” — 248(1); “joint election” — 60.03(1); 
“Minister” — 248(1); NPausipn transferee”, “pensioner” — 60.03(1); “person”, “pre- 
scribed”, “property” — us ; “registered dis- 
ability savings plan” — 146.4(1), 248(1); “registered education savings plan” — 
146.1(1), 248(1); “registered retirement'income fund” — 146.3(1), 248(1); “registered 
retirement savings plan” — 146(1), 248(1); Ba a ‘compensation arrangement”, 
“retiring allowance” — 248(1); “salary, wages” persia salary or wages’; “salary or 
wages” — 248(1); “security” — Interpretation Act 35(1); “split-pension amount” — 
60.03(1); “superannuation or pension benefit’ — 248(1); “supplementary unemploy- 
ment benefit plan” — 145(1), 248(1); “tax. payable” — 248(2); “tax treaty”, “taxable 
income” — 248(1); “taxation year’— 249; “taxpayer” — 248(1); “trustee” — 
153(1.4). 


154. (1) Agreements providing for tax transfer pay- 
ments — The Minister may, with the approval of the Governor in 
Council, enter into an agreement with the government of a province 
to provide for tax transfer payments and the terms and conditions 
relating to such payments. 


(2) Tax transfer payment — Where, on account of the tax for a 
taxation year payable by an individual under this Part, an amount 
has been deducted or withheld under subsection 153(1) on the as- 
sumption that the individual was resident in a place other than the 
province in which the individual resided on the last day of the year, 
and the individual 


(a) has filed a return of income for the year with the Minister, 
(b) is liable to pay tax under this Part for the year, and 


(c) is resident on the last day of the year in a province with 
which an agreement described in subsection (1) has been entered 
into, 


the Minister may make a tax transfer payment to the government of 
the province not exceeding an amount equal to the product obtained 
by multiplying the amount or the total of the amounts so deducted 
or withheld-by a prescribed rate. 


History: Para. 154(2)(a) amended by 1998, c. 19, s. 183, applicable to 1996 et seq. 
Para. 154(2)(a) formerly read: 


(a) has filed a.return under this Act, 


Regulations: 2607 (individual is resident in province of principal place of residence); 
3300 (prescribed rate is 45%), 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence 
status. 


(3) Payment deemed received by individual — Where, pur- 
suant to‘an agreement entered into under subsection (1), an amount 
has been transferred by the Minister to the government of a prov- 
ince with respect to an individual, the amount shall, for all purposes 
of this. Act, be deemed to have been received by the individual at 
the time. the amount was transferred. 


(4) Payment deemed received by Receiver General — 
Where, pursuant to an agreement entered into under subsection (1), 
an amount has been transferred by the government of a province to 
the Minister with respect to an individual, the amount shall, for all 
purposes of this Act, be deemed to have been received by the Re- 
ceiver General on account of the individual’s tax under this Part for 
the year in respect of which the amount was transferred. 


(5) Amount not to include refund — In this section, an amount 
deducted or withheld does not include any refund made in respect 
of that amount. 


Related Provisions [s. 
agreements. 


154]: 228— Applying payments under collection 


S. 156(1)(a)(ii) 


Definitions [s. 154]: “amount” — 154(5), 248(1); “individual”, “Minister”, “pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1); “resident” — Reg 2607; 
“taxation year’ — 249. 


155. (1) [Instalments — ] Farmers and fishermen — Subject 
to section 156.1, every individual whose chief source of income for 
a taxation year is farming or fishing shall, on or before December 


31 in the year, pay to the Receiver General in respect of the year, 7/ 
of 


(a) the amount estimated by the individual to be the tax payable 
under this Part by the individual for the year, or 


(b) the individual’s instalment base for the preceding taxation 
year. 


Related Provisions: 31 — Loss from farming where farming not chief source of 
income; 104(23)(e) — Alternative rule for testamentary trust; 107(5.1) — Trust’s gain 
on distribution to non-resident beneficiary does not increase instalment requirements; 
128.1(5) — Deemed disposition on emigration does not increase instalment require- 
ments; 151 — Estimate of tax; 156(1) — Other individuals; 156.1 — No instalment re- 
quired; 161(2) — Interest on late or insufficient instalments; 161(4)— Limitation on 
interest — farmers and fishermen; 163.1 — Penalty for late or deficient instalments; 
248(7) — Receipt of things mailed. 


History: Subsec. 155(1) amended by 1994, c. 8, s. 22, applicable to 1994 et seq. Sub- 
sec. (1) formerly read: 


(1) Subject to section 156.1, every individual whose. chief source of income is 
farming or fishing, other than an individual to whom subsection 153(2) applies, 
shall pay to the Receiver General in respect of each taxation year 


(a) on or before December 31 in the year, 7/3 of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year, or 


(ii) the individual’s instalment base for the immediately preceding taxa- 
tion year; and 
(b) on or before the individual’s balance-due day for the year, the remainder 
of the individual’s tax as estimated under section 151. 


Subsec. 155(1) substituted by 1994, c..7, Sch. II (1991, c. 49), se 127, applicable to 
1990 et seg. Subsec. 155(1) formerly read: 


155. (1) Subject to section 156.1, every individual whose chief source of income 
is farming or fishing, other than an individual to whom subsection 153(2) ap- 
plies, shall pay to the Receiver General 


(a) on or before December 31 in each taxation year, 7/3 of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year computed without reference to 
sections 127.2 and 127.3, or 


(ii) the individual’s instalment base for the immediately preceding taxa- 
tion year; and 
(b) on or before April 30 in the next year, the remainder of the individual’s 
tax as estimated under section 151. 


Forms: T1033-WS: Worksheet for calculating instalment payments; T2042: Statement 
of farming activities, T2121: Statement of fishing activities; T4003: Farming income 
[guide]; T4004: Fishing income [guide]. 


(2) Definition of “instalment base” — In this section, “instal- 
ment base” of an individual for a taxation year means the amount 
determined in prescribed manner to be the individual’s instalment 
base for the year. 


Regulations: 5300 (instalment base). 


Definitions [s. 155]: “balance-due day” — 248(1); “farming”, “fishing”, “indivi- 
dual” — 248(1); “instalment base” — 155(2); “taxable income”)— 2(2), 248(1); “taxa- 
tion year” — 249. 


156. (1) [Instalments — ] Other individuals — Subject to sec- 
tion 156.1, in respect of each taxation year every individual (other 
than one to whom section 155 applies for the year) shall pay to the 
Receiver General 


(a) on or before March 15, June 15, September 15 and Decem- 
ber 15 in the year, an amount equal to '/4 of 


(i) the amount estimated by the individual to be the tax paya- 
ble under this Part by the individual for the year, or 


(ii) the individual’s instalment base for the preceding taxa- 
tion year, or 
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(b) on or before 


(i) March 15 and June 15 in the year, an amount equal to 4 
of the individual’s instalment base for the second preceding 
taxation year, and 


(ii) September 15 and December 15 in the year, an amount 
equal to '/2 of the amount, if any, by which 


(A) the individual’s instalment base for the preceding tax- 
ation year 


exceeds 


(B) ‘2 of the individual’s instalment base for the second 
preceding taxation year. 


Proposed Amendment — SIFTs to pay instalments as 
an corporations. =) SOT ag 
Dept. of Finance news release 2011-058 an | Backgrounder, July 20, 201 


See under 122.1(1)*SIFT trust”, under subheading “Tax Instalments”. 


Related Provisions: 104(23)(e)— Alternative rule for testamentary trust; 
107(5.1) — Trust’s gain on distribution to non-resident beneficiary does not increase 
instalment requirements; 128.1(5) — Deemed disposition on emigration does not in- 
crease instalment requirements; 156.1(2) — Where no instalment required; 156,1(4) — 
Payment of balance by April 30; 161(2) — Interest on late instalments; 161(4.01) — 
Minimum instalment payments to avoid interest charges; 163.1 — Penalty for late or 
deficient instalments; 164(1.51)-(1.53) — Refund of instalments at taxpayer’s request; 
248(7) — Receipt of things mailed, 


History: The opening words of subsec. 156(1) amended by 1994, c. 8, subsec. 23(1), 
applicable to amounts that become payable after June 1994. They formerly read: 


(1) Subject to section 156.1, every individual, other than one to whom subsection 
153(2) or section 155 applies, shall pay to the Receiver General in respect of 
each taxation year 


The closing words of subsec. 156(1) after para. (b) repealed by 1994, c. 8, subsec. 
23(2), applicable to 1994 et seq. They formerly read: 


and, on or before the individual’s balance-due day for the year, the remainder of 
the individual’s tax estimated under section 151. 


Subsec. 156(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 92, applicable to 
1992 et seq. Subsec. (1) formerly read: 


(1) Subject to section 156.1, every individual, other than one to whom subsection 
153(2) or section 155 applies, shall pay to the Receiver General in respect of 
each taxation year 


(a) on or before March 15, June 15, September 15 and December 15 in the 
year, an amount equal to '/4 of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year, or 


(ii) the individual’s instalment base for the preceding taxation year; and 


(b) on or before the individual’s balance-due day for the year, the remainder 
of the individual’s tax estimated under section 151. 


Subsec. 156(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 128, applicable to 
1990 et seq. Subsec. 156(1) formerly read: 


156. (1) Subject to section 156.1, every individual, other than one to whom sub- 
section 153(2) or section 155 applies, shall pay to the Receiver General 


(a) on or before March 15, June 15, September 15 and December 15 in each 
taxation year, an amount equal to '/s of 


(i) the amount estimated by the individual to be the tax payable under 
this Part by the individual for the year computed without reference to 
sections 127.2 and 127.3, or 


(ii) the individual’s instalment base for the immediately preceding taxa- 
tion year; and 


(b) on or before April 30 in the next year, the remainder of the individual’s 
tax as estimated under section 151. 


Selected Cases [subsec. 156(1)]: Canada y. Ritchie (ES), (19937 2 1.C 24 
(FCA) (Interest due on instalments where additional income received after instalment 
due date). 


Forms: P110: Paying your income tax by instalments [pamphlet]; T1033-WS: Work- 
sheet for calculating instalment payments; T1162A-1: Pre-authorized payment plan 
(personal quarterly instalment payments). 


(2) Payment by mutual fund trusts — Notwithstanding sub- 
section (1), the amount payable by a mutual fund trust to the Re- 
ceiver General on or before any day referred to in paragraph (1)(a) 
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in a taxation year shall be deemed to be the amount, if any, by 

which 
(a) the amount so payable otherwise determined 
subsection, 

exceeds 2 
(b) 4 of the trust’s capital gains refund (within the meaning as- 
signed by section 132) for the year. 

Related Provisions: 156.1 — No instalment required. 


(3) Definition of “instalment base” — In this section, “instal- 
ment base” of an individual for a taxation year means the amount 
determined in prescribed manner to be the individual’s instalment 
base for the year. 

Related Provisions: 120(2) — Deemed payment of tax; 161(2) — Interest on instal- 
ments; 161(4) — Limitation of instalment base. i 
Regulations: 5300 (instalment base). 


Definitions [s. 156]: “amount”, “balance-due day” — 248(1); “individual” — 
248(1); “instalment base” — 156(3), Reg. 5300(1); “mutual fund trust” — 132(6); 
“share” — 248(1); “taxable income” — 2(2), 248(1); “taxation year” — 249. 


under that 


156.1 (1) [Instalments exemption — ] Definitions — For the 
purposes. of this section, . 


“instalment threshold” of an individual for a taxation year means 


(a) in the case of an individual resident in the Province of Que- 
bec at the end of the year, $1,800, and 


(b) in any other case, $3,000; 


History: Paras. (a) and (b) of the definition “instalment threshold” in subsec. 156.1(1) 
amended to substitute “$1,800” for “$1,200” and “$3,000” for “$2,000” respectively, 
by 2007, c. 35, s. 50, applicable to 2008 er seq. and, for the purpose of applying subsec. 
156.1(2) in respect of the 2008 and 2009 taxation years, to the 2006 and 2007 taxation 
years. 


“net tax owing” by an individual for a taxation year means 


(a) in the case of an individual resident in the Province of Que- 
bec at the end of the year, the amount determined by the formula 


A-C-D-F 
and 
(b) in any other case, the amount determined by the formula 


At By Cao 
where 


A is the total of the taxes payable under this Part and Parts 1.2 and 
X.5 by the individual for the year, 


B is the total of all income taxes payable by the individual for the 
year under any law of a province or of an Aboriginal govern- 
ment with which the Minister of Finance has entered into an 
agreement for the collection of income taxes payable by individ- 
uals to the province or Aboriginal government under that law, 


C is the total of the taxes deducted or withheld under section 153 
and Part I.2 on behalf of the individual for the year, 


D is the amount determined under subsection 120(2) in respect of 
the individual for the year, 


E is the total of all amounts deducted or withheld on behalf of the 
individual for the year under a law of a province or of an Ab- 
original government with which the Minister of Finance has en- 
tered into an agreement for the collection of income taxes paya- 
ble by individuals to the province or Aboriginal government 
under that law, and 


F is the amount determined under subsection 120(2.2) in respect of 
the individual for the year, 
Related Provisions: 156.1(1) — Rules for calculating formula elements A and B: 
156.1(1.2) — Rule for calculating D; 156.1(1.3) — Rule for calculating F, First Na- 

tions Tax; 257 — Formula cannot calculate to less than zero. 

History: The description of A in para. (b) of the definition “net tax Owing” in subsec. 
156.1(1) amended by 2001, c. 17, s. 152 to delete the reference to Part I.1, applicable to 
2001 et seq. 

The formulas in paras. (a) and (b), the descriptions of B and E of the definition “net tax 
owing” in subsec. 156.1(1) amended, and the description of F added, by 2000, c. 19, 
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subsecs. 45(1)-(4), applicable to 1999 et seg. The formulas and the descriptions for- 
merly read: 


Bis the total of all income taxes payable by the individual for the year under 
any Act of a province with which the Minister of Finance has entered into an 
agreement for the. collection of income taxes payable by individuals to the 
province under that Act, 


E_ is the total of all income taxes deducted or withheld on behalf of the indivi- 
dual for the year under any Act of a province with which the Minister of 
Finance has entered into an agreement for the collection of income taxes 
payable by individuals to the province under that Act. 


The description of A in para. (b) of the definition “net tax owing” in subsec. 156.1(1) 
amended by 1998; c. 19, s.44, applicable to 1998 et seq. The description formerly read: 


A is the total of the taxes payable under this Part and Parts I.1 and 1.2 by the 
individual for the year, 


The portion of the definition “net tax owing” in subsec. 156.1(1) after the description 
of E repealed by 1997, c. 25, subsec. 48(1), applicable to amounts that become payable 
after 1995. That portion formerly read: 


and for the purposes of this definition, income taxes payable for a taxation year 
by an individual are determined after deducting all tax credits to which the indi- 
vidual is entitled for the year relating to those taxes (other than tax credits that 
become payable to the individual after the individual’s balance-due day for the 
year and prescribed tax credits) and before taking into consideration amounts 
referred to in subparagraphs 161(7)(a)(Gi) to (v). 

The descriptions of A and C in para: (b) of the definition of “net tax owing” in subsec. 

156.1(1), amended by 1996, c. 21, subsec. 40.1(1), applicable to 1996 et seq., except 

that for the 1996 taxation year, A shall be read as follows: 


A «is the total of 
(i) the taxes payable under this Part and Part I.1 by the individual for the 
year, and 
(ii) half the tax payable under Part 1.2 by the individual for the year, 
The descriptions of A and C formerly read: 


A. is'the total of the income taxes payable by the individual for the year under 
this Part and Part I.1, 


C is the total of all income taxes deducted or withheld under section 153 on 
behalf of the individual for the year, 


Regulations: 2607 (individual is resident in province of principal place of residence). 


Forms: P110: Paying your income tax by instalments [pamphlet]; T1033-WS: Work- 
sheet for calculating instalment payments. 


(1.1) Values of A and B in “net tax owing” — For the pur- 
poses of determining the values of A and B in the definition “net 
tax owing” in subsection (1), income taxes payable by an individual 
for a taxation’ year ate determined 


(a) before taking into consideration the specified future tax con- 
sequences for the year; and 


(b) after deducting all tax credits to which the individual is enti- 
tled for the year relating to those taxes (other than tax credits 
that become payable to the individual after the individual’s bal- 
ance-due day for the year, prescribed tax credits and amounts 
deemed to have been paid because of the application of either 
subsection 120(2) or (2.2)). 


History: Para. 156.1(1:1)(b) amended by 2000, c. 19, subsec. 45(5), applicable to 1999 
et seq. The para. formerly read: 


(b) after deducting all tax credits to which the individual is entitled for the year 
relating to those taxes (other than tax credits that become payable to the indivi- 
dual after the individual’s balance-due day for the year, prescribed tax credits 
and the amount deemed to have been paid because thé application of subsec- 
tion 120(2)). 
Subsec. 156.1(1.1) added by 1997 c. 25, subsec. 48(2), applicable to amounts that be- 
come payable after 1995. 


(1.2) Value of D in “net tax owing” — For the purpose of deter- 
mining the value of D in the definition “net tax owing” in subsec- 
tion (1), the amount deemed by subsection 120(2) to have been paid 


S..156.1 


on account of an individual’s tax under this Part for a taxation year 
is determined before taking into consideration the specified future 
tax consequences for the year. 


History: Subsec. 156.1(1.2) added by 1997 c. 25, subsec. 48(2), applicable to amounts 
that become payable after 1995. 


(1.3) Value of F in “net tax owing” — For the purpose of deter- 
mining the value of F in the definition “net tax owing” in subsection 
(1), the amount deemed by subsection 120(2.2) to have been paid 
on account of an individual’s tax under this Part for a taxation year 
is determined before taking into consideration the specified future 
tax consequences for the year. 


History: Subsec. 156.1(1.3) added by 2000, c.,19, subsec. 45(6), applicable to 1999 et 
Seq. 


(2) No instalment required — Sections 155 and 156 do not, ap- 
ply. to an individual for a particular taxation year where 


(a) the individual’s chief source of income for the particular year 
is farming or fishing and the individual’s net tax owing for the 
particular year, or either of the 2 preceding taxation years, does 
not exceed the individual’s instalment threshold for that year; or 


(b) the individual’s net tax owing for the particular year, or for 
each of the 2 preceding taxation years, does not exceed the indi- 
vidual’s instalment threshold for. that year. 
Related Provisions: 107(5.1) — Trust’s gain on distribution to non-resident benefi- 
ciary does not increase instalment requirements; 128.1(5) — Deemed disposition on 


emigration does not increase instalment requirements; 157(2.1) — Threshold of $1,000 
for corporations; 161(2) — Interest on late or insufficient instalments. 


Forms: T1033-WS: Worksheet for calculating instalment payments. 


(3) Idem — Sections 155 and 156 do not require the payment of 
any amount im respect: of an individual that would otherwise. be- 
come due under either of those sections on or after the day on 
which the individual dies. 


(4) Payment of remainder — Every individual shall, on or 
before the individual’s balance-due day for each taxation year, pay 
to. the Receiver General in respect of the year the amount, if any, by 
which the individual’s tax payable under this Part for the year ex- 
ceeds the total of 


(a) all amounts deducted or withheld under section 153 from re- 
muneration or other payments received by the individual in the 
year, and 


(b) all other amounts paid to the Receiver General on or before 
that day on account of the individual’s tax payable under this 
Part for the year. 


Related Provisions: 104(23)(e) — Alternative rule for testamentary trust; 161(1) — 
Interest payable if balance not paid on time. 


History [s. 156.1]: S. 156.1 amended by 1994, c. 8, s. 24, subsecs. 156.1(1) to (3) 
applicable to amounts that become payable after June 1994’ and subsec. 156.1(4) appli- 
cable to 1994, et seq. S. 156.1 formerly read: 


156.1 (1) No. instalment: required — Where the total of the taxes payable 
(before taking into consideration any. amount referred to in any of subparagraphs 
161(7)(a)Gi) to (v) or (viii) that was excluded or deducted, as the,case may be) 
under this Part and Part I.1 by an individual for a particular taxation year or for 
the taxation year preceding that year is not more than the total of $1,000 and the 
amount, if any, determined in respect of the individual for that year under sub- 
section 120(2), 


(a) sections 155 and 156 do not apply to that individual for the particular _ 
year; and ; 


(b) the individual shall pay to the Receiver General, on or before the indivi- 
dual’s balance-due day for the particular year, the individual’s tax as esti- , 
mated under section 151 for the particular year. 


(2) \dem — Paragraphs 155(1)(a) and 156(1)(a) and (b) do not require the pay- 
ment of any amount in respect of an individual that would otherwise become due 
under any of those paragraphs on or after the day on which the individual died. 


Subsec. 156.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 93, applicable to 
1992 et seg. Subsec. (2) formerly read: 


(2) Idem ‘ty Paragraphs 155(1)(a) and 156(1)(a) do not require the payment of 
any amount in respect of an individual that would otherwise become due under 
either of those paragraphs on or after the day on which the individual dies. 
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That portion of subsec. 156.1(1) preceding para. (a):amended by 1994, c..7, Sch. VI 
(1992, c. 29), s. 6, applicable to 1992 et seq: That portion formerly read; bh as 


156.1 (1) Where the total of the taxes payable (before taking into consideration . 
any amount referred to in any of subparagraphs 161(7)(a)(ii) to (v) that was ex- 
cluded or deducted, as the case may be) under this Part and Part I.1 by an indivi- © 
dual for a particular taxation year or for the taxation year immediately preceding 
that year is not more than the total of $1,000 and the amount, if any, determined 
in respect of the individual for the particular year under subsection 120(2), 


S. 156.1 substituted by 1994, c. 7, Sch. 11\(1991, c. 49); s. 129, applicable to 1990 et 
seq. Subsec. 156.1(1) is applicable, in addition, with respect to amounts referred to in 
para. 161(7)(a) in respect of subsequent taxation years referred to in that para. ending 
after 1989, except that, in its application to a taxation year ending before 1990, the 
reference in para. 156.1(1)(b) to “the individual’s balance-due day for” shall be read as 
a reference to “April 30 in the year immediately following”. S. 156.1 formerly read: 


156.1 No instalment required — Where the total of the taxes payable under 
this Part and Part I.1 by an individual for a particular taxation year or for the 
taxation year immediately preceding that year is not more than the total of 
$1,000 and the amount, if any, determined in respect of the individual for that 
year under subsection 120(2), 


(a) section 155 or 156, as the case may be, is not applicable in respect of that 
individual for the particular taxation year, 


(b) the taxpayer shall pay to the Receiver General, on or before April 30 in 
the year immediately following the particular taxation year, the taxpayer’s 
tax as estimated under section 151 for the particular taxation year. 


Definitions [s. 156.1]: “amount”, “balance-due day”, “farming”, “fishing”, “indivi- 
dual” — 248(1); “instalment threshold”, “net tax owing” — 156.1(1); “prescribed” — 
248(1); “province” — Interpretation Act 35(1); “resident” — Reg 2607; “specified fu- 
ture tax consequence” — 248(1); “taxpayer” — 248(1); “taxation year” — 249, 


157. (1) Payment by corporation [monthly instalments] — 
Subject to subsections (1.1) and (1.5), every corporation shall, in 
respect of each of its taxation years, pay to the Receiver General 


(a) either 


(i) on or before the last day of each month in the year, an 
amount equal to '/2 of the total of the amounts estimated by 
it to be the taxes payable by it under this Part and Parts VI, 
VI.1 and XIII.1 for the year, 


(ii) on or before the last day of each month in the year, an 
amount equal to '/12 of its first instalment base for the year, or 


(iii) on or before the last day of each of the first two months 
in the year, an amount equal to '/12 of its second instalment 
base for the year, and on or before the last day of each of the 
following months in the year, an amount equal to '/io of the 
amount remaining after deducting the amount computed pur- 
suant to this subparagraph in respect of the first two months 
from its first instalment base for the year; and 


(b) the remainder of the taxes payable by it under this Part and 
Parts VI, VI.1 and XIII.1 for the year on or before its balance- 
due day for the year. 


Proposed Amendment — SIFTs to pay instalments as 
corporations ee 


Dept. of Finance news release 2011-058 and Backgrounder, July 20, 2011: 
See under 122.1(1)“SIFT trust”, under subheading “Tax Instalments”. 


Related Provisions: 87(2)(00.1) — Effect of amalgamation; 88(1)(e.8), (e.9) — 
Winding-up; 151 — Estimate of tax: 157(1.1)-(1.5) — Quarterly instalments by small 
CCPC; 157(2.1)—No instalments where not more than $3,000 per year; 157(3) — 
Reduction for dividend refund and capital gains refund; 161(1)— Interest on taxes 
due; 161(2) — Interest on unpaid tax instalments; 161(2.2) — Interest on instalments; 
161(4.1) — Minimum instalment payments to avoid interest charges; 163.1 — Penalty 
for late or deficient instalments; 164(1.5 1)-(1.53) — Refund of instalments at tax- 
payer’s request; 221.2 — Transfers of instalments to other years’ accounts; 248(1)“bal- 
ance-due day’(d) — Deadline under 157(1)(b) is the balance-due day of corporation; 
248(7) — Receipt of things mailed; 256 — Associated corporations; 261(11) — Where 
functional currency election made. 


Income Tax Act, Part I 


History: The portion of subsec. 157(1) before subpara. (a)(ii) amended by 2007, c. 35, 
subsec. 51(1), applicable to taxation years that begin after 2007. The portion formerly 
read: 


157. (1) Payment by corporations — Every corporation shall, in respect of 
each of its taxation years, pay to the Receiver General 


(a) either 
(i) on or before the last day of each month in the year, an amount equal 


to '/i2 of the total of the amounts estimated by it to be the taxes payable 
by it under this Part and Parts 1.3, VI, VI.1 and XIII.1-for the year, 


Para. 157(1)(b) amended to substitute “Parts VI” for “Parts 1.3, VI’ by the said c. 35, 
subsec. 51(2), applicable to taxation years that begin after 2007. Ri 


Para. 157(1)(b) amended by 2002, c. 9, s. 41, applicable to taxation years that end after 
2001. The para. formerly read: 


(b) the remainder of the taxes payable by it under this Part and Parts I.3, VI, VL1 
and XIII.1 for the year 


(i) on or before the end of the third month following the end) of the year, 
where 


(A) an amount was deducted by virtue of section 125 in computing the~ 
tax payable under this Part by the corporation for the year or its immedi- 
ately preceding taxation year, 


(B) the corporation is, throughout the year, a Canadian-controlled pri- 
yate corporation, 


(C) a particular calendar year immediately preceded the calendar year in 
which the year ends, and 


(D) either 


(I) the corporation is not associated with another corporation in the 
taxation year and its taxable income for its immediately preceding 
taxation year (determined before taking into consideration the speci- 
fied future tax consequences for that preceding year) does not ex- 
ceed its business limit for that preceding year, or 


(II) where the corporation is associated with another corporation in 
the taxation year, the total of all amounts each of which is the taxa- 
ble income of the corporation or such an associated corporation for 
its last taxation year that ended in the particular calendar year (de- 
termined before taking into consideration the specified future tax 
consequences for that last year) does not exceed the total of all 
amounts each of which is the business limit of the corporation or 
such an associated corporation for that last year, or 


(ii) on or before the end of the second month following the end of the year, 
in any other case. 


Subpara. 157(1)(a)(i) and the opening words of para. 157(1)(b) amended by 2001, c. 
17, subsecs, 153(1), (2) to add the reference to Part XIII.1, applicable to 2001 et seq. 


Cls. 157(1)(b)(i)(B)-(D) substituted for cl. (B) by 1997, c. 25, subsec. 49(1), applicable 
to amounts that become payable after 1995, except that, for taxation years that end 
before 1998, subcl. (D)(II) shall be read as follows: 


(ID) where the corporation is associated with another corporation in the year, . 


1. the total of the taxable income of the corporation for its immediately pre- 
ceding taxation year (determined before taking into consideration the speci- 
fied future tax consequences for that preceding year) and the total of the ’ 
taxable incomes of all such associated corporations for their taxation years 
that ended in the particular calendar year (determined before taking into con- 
sideration the specified future tax consequences for those years) 


does not exceed 


2. the total of the business limit of the corporation for its immediately pre- 
ceding taxation year and the total of the business limits of all such associated 
corporations for their taxation years that ended in the’ particular calend 
year, or 


Cl. (b)(i)(B) formerly read: 


(B) the corporation is, throughout the year, a Canadian-controlled private corpo- 
ration whose taxable income for the immediately preceding taxation year to- 
gether with the taxable incomes of all corporations with which it was associated 
in the year for their taxation years ending in the calendar year immediately pre- 
ceding the calendar year in which the taxation year of the corporation ended does 
not exceed the total of the business limits (as determined under section 125) of 
the corporation and the associated corporations for those preceding years, or 


Subpara. 157(1)(a)(i) amended by 1994, ¢. 7, Sch. VIII (1993, c. 24), subsec: 94(1), 
applicable to 1992 et seg. Subpara. (a)(i) formerly read: 


(i) on or before the last day of each month in the year, an amount equal to '/12 of 
the total of the amounts estimated by it to be the taxes payable under this Part 
and Part VI.1 by it for the year, 


That portion of para. 157(1)(b) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 94(2), to add reference to Parts I.3 and VI, applicable to 1992 et 
seq. : iets Q 
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Forms: T7B CORP: Corporation instalment guide; T2WS1: Calculating estimated tax 
payable and tax credits; T2WS2: Calculating monthly instalment eS T2WS3: 
Calculating quarterly instalment payments. 


(1.1) Special case [quarterly instalments] — A small-CCPC 
may, in respect of each of its taxation years, pay to the Receiver 
General 


(a) one of the following: 


(i) on or before the last day of each three-month period in the 
taxation year (or if the period that remains in a taxation year 
after the end of the last such three-month period is less than 
three months, on or before the last day of that remaining pe- 
riod), an amount equal to '/4 of the total of the amounts esti- 
mated by it to be the taxes payable by it under this Part and 
Part VI.1 for the taxation year, 


(ii) on or before the last day of each three-month period in 
the taxation year (or if the period that remains in a taxation 
year after the end of the last such three-month period is less 
than three months, on or before the last day of that remaining 
period), an amount equal to '/s of its first instalment base for 
the taxation year, or 


(iii) on or before the last day 


(A) of the first period in the taxation year not exceeding 
three months, an amount equal to '/4 of its second instal- 
ment base for the taxation year, and 


(B) of each of the following three-month periods in the 
taxation year (or if the period that remains in a taxation 
year after the end of the last such three-month period is 
less than three months, on or before the last day of that 
remaining period), an amount equal to '/3 of the amount 
remaining after deducting the amount computed pursuant 
to clause (A) from its first instalment base for the taxation 
year; and 


(b) the remainder of the taxes payable by it under this Part and 

Part VI.1 for the taxation year on or before its balance-due day 

for the taxation year. 
Related Provisions: 157(1.2)-(1.4) — Definition of “small-CCPC”’; 157(1.5) — 
Where corporation ceases to qualify; 157(2.1) — No instalments where not more than 
$3,000 per year; 157(3) — Reduction for dividend refund and capital gains refund; 
157(3.1) — Reduction in instalments for dividend refund and certain credits; 
161(4.1) — Minimum instalment payment to avoid interest charges; 261(11) — Where 
functional currency election. made. 


History: Subsec. 157(1.1) added by 2007, c. 35, subsec. 51(3), applicable to taxation 
years that begin after 2007. 


(1.2) Small-CCPC — For the purpose of subsection (1.1), a small- 
CCPC, at a particular time during a taxation year, is a Canadian- 
controlled private corporation 


(a) for which the amount determined under subsection (1.3) for 
the taxation year, or for the preceding taxation year, does not 
exceed $500,000; 


(b) for which the amount determined under subsection (1.4) for 
the taxation year, or for the preceding taxation year, does not 
exceed $10 million; 


(c) in respect of which an amount is deducted under section 125 
of the Act in computing the corporation’s tax payable for the 
taxation year or for the preceding taxation year; and 


(d) that has throughout the 12-month period that ends at the time 
its last remittance under this section is due, 


(i) remitted, on or before the day on or before which the 
amounts were required to be remitted, all amounts that were 
required to be remitted under subsection 153(1), under Part 
IX of the Excise Tax Act, under subsection 82(1) of the Em- 
ployment Insurance Act or under subsection 21(1) of the 
Canada Pension Plan; and 


(ii) filed, on or before the day on or before which the returns 
were required to be filed, all returns that were required to be 
filed under this Act or under Part IX of the Excise Tax Act. 


S. 157(1.4)(b) 


History: Para. 157(1.2)(a) amended to substitute “$500,000” for “$400,000” by 2009, 
c. 2, s. 59, applicable to taxation years ending after 2008, except that for taxation years 
that end in 2009, the para. shall be read as follows: 


(a) for which 


(i) the amount determined under subsection (1.3) for the taxation year does 
not exceed the amount that is the total of $400,000 and that proportion of 
$100,000 that the number of days in the taxation year that are in 2009 is of 
the number of days in the taxation year, or 


(ii) the amount determined under subsection (1.3) for the preceding taxation 
year does not exceed $400,000; 


Subsec. 157(1.2) added by 2007, c. 35, subsec. 51(3), applicable to taxation years that 
begin after 2007. 


(1.3) Taxable income — small-CCPC — The amount deter- 
mined under this subsection in respect of a-corporation fora partic- 
ular. taxation year is 


(a) if the corporation is not associated with another corporation 
in the particular taxation year, the amount that is the corpora- 
tion’s taxable income for the particular taxation year; or 


(b) if the corporation is associated with another corporation in 
the particular taxation year, the amount that is the total of all 
amounts each of which is the taxable income of the-corporation 
for the particular taxation year or the taxable income of a corpo- 
ration with which it is associated in the particular taxation year 
for a taxation year of that other corporation that ends in the par- 
ticular taxation year. 


History: Subsec. 157(1.3) added by 2007, c. 35, subsec. 51(3), applicable to taxation 
years that begin after 2007. 


(1.4) Taxable capital — small-CCPC — The amount deter- 
mined under this subsection in respect of a corporation for a partic- 
ular taxation year is 


(a) if the corporation is not associated with another corporation 
in the particular taxation year, the amount that is the corpora- 
tion’s taxable capital employed in Canada (within the meaning 
assigned by section 181.2) for the particular taxation year; or 


(b) if the corporation is associated with another corporation in 
the particular taxation year, the amount that is the total of all 
amounts each of which is the taxable capital employed in Can- 
ada (within the meaning assigned by section 181.2) of the corpo- 
ration for the particular taxation year or the taxable capital em- 
ployed in Canada (within the meaning assigned by section 
181.2) of a corporation with which it is associated in the particu- 
lar taxation year for a taxation year of that other corporation that 
ends in the particular taxation year. 


nok the corp ration for the ate xation: year or othe 
axable capita iployed in Canada of - corporation with | 
whic it ‘is associated in the particular taxation year for a taxa- 
on f the | that ends in the. paniulati 


ployed i in Canada of as 
in the preceding taxation year or in the current taxation year. — 
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S. 157(1.4)(b) 


1 : payment 
instalments, of the taxable capital employed in Canada by a Canadian-c 
vate Corporation that is a financial institution, __ ea 


History: Subsec. 157(1.4) added by 2007, c. 35, subsec. 51(3), applicable to taxation 
years that begin after 2007. 


(1.5) No longer a small-CCPC — Notwithstanding subsection 
(1), where a corporation, that has remitted amounts in accordance 
with subsection (1.1), ceases at any particular time in a taxation 
year to be eligible to remit in accordance with subsection (1.1), the 
corporation shall pay to the Receiver General, the following 
amounts for the taxation year, 


(a) on or before the last day of each month, in the taxation year, 
that ends after the particular time, either 


(i) the amount determined by the formula 


(A-B)/C 
where 
A. is the total of the amounts estimated by the corporation to 


be the taxes payable by it under this Part and Parts VI, 
VI.1 and XIII.1 for the taxation year, 


B is the total of all payments payable by the corporation in 
the taxation year in accordance with subsection (1.1), and 


C is the number of months that end in the taxation year and 
after the particular time, or 


(11) the total of 
(A) the amount determined by the formula 


(A-B)/C 
where 


A is the corporation’s first instalment base for the taxa- 
tion year, 


B_ is the total of all payments payable by the corporation 
in the taxation year in accordance with subsection 
(1.1), and 


C is the number of months that end in the taxation year 
and after the particular time; and 


(B) the amount obtained when the estimated tax payable 
by the corporation, if any, under Part[s] VI and XIII.1 for 
the taxation year is divided by the number of months that 
end in the taxation year and after the particular time; and 


(b) the remainder of the taxes payable by it under this Part and 
Parts VI, VI.1 and XIII.1 for the taxation year on or before its 
balance-due date [sic — should be “balance-due day” — ed.] for 
the taxation year. 


Related Provisions: 161(4.1) — Minimum instalment payment to avoid interest 
charges; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 157(1.5) added by 2007, c. 35, subsec. 51(3), applicable to taxation 
years that begin after 2007. 
(2) [Repealed] 


History: Subsec. 157(2) repealed by 2003, c. 15, s. 115, applicable to taxation years 
that begin after June 2003. It formerly read: 


(2) Special case [co-op or credit union] — Where in a taxation year a 
corporation 


(a) has held out the prospect that it will make allocations in proportion to 
patronage as described in section 135, or 


(b) is a credit union, 
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and for the year or the preceding taxation year . " 


(c) its taxable income (determined before taking into consideration the speci- ~ | 
fied future tax consequences for the year or that preceding year, as the case 
may be) was not more than $10,000, and 


(d) no tax was payable by it under any of Parts I.3, VI and VI.1 (determined 
before taking into consideration the specified future tax consequences for the 
year or that preceding year, as the case may be), 


it may, instead of paying the instalments required by subsection (1), pay to the 
Receiver General at the end of the third month following the end of the year the 
total of the taxes payable by it under this Part and Parts I.3, VI and VL.1 for the 
year. 
The portion of subsec. 157(2) before para. (c) amended by 1998, c. 19, subsec. 184(1), 
applicable to taxation years that end after February 22, 1994. The portion formerly 
read: 
(2) Where a corporation 
(a) has held out the prospect that it will make allocations in proportion to 
patronage to its customers of a taxation year as described by section 135, or 
(b) is a credit union, 
and for the year or the immediately preceding taxation year 


Paras. 157(2)(c) and (d) amended by 1997, c. 25, subsec. 49(2), applicable to amounts 
that become payable after 1995. Paras. (c) and (d) formerly read: 


(c) its taxable income was not more than $10,000, and 
(d) no tax was payable by it under any of Parts 1.3, VI and V1.1, 


All that portion of subsec. 157(2) following para. (c) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 94(3), applicable to 1992 et seq. That portion formerly read: 


(d) no tax was payable by it under Part VI.1, 


it may, instead of paying the instalments required by subsection (1), pay to the 
Receiver General at the end of the third month following the end of the year the 
total of the taxes payable by it under this Part and Part VI.1 for the year. 


(2.1) $3,000 threshold — A corporation may, instead of paying 
the instalments required for a taxation year by paragraph (1)(a) or 
by subsection (1.1), pay to the Receiver General, under paragraph 
(1)(b), the total of the taxes payable by it under this Part and Parts 
VI, VI.1 and XIII.1 for the taxation year, if 


(a) the total of the taxes payable under this Part and Parts VI, 
VI.1 and XIII.1 by the corporation for the taxation year (deter- 
mined before taking into consideration the specified future tax 
consequences for the year) is equal to or less than $3,000; or 


(b) the corporation’s first instalment base for the year is equal to 
or less than $3,000. 


Related Provisions: 156.1(1) — No instalment required. 


History: Subsec. 157(2.1) amended by 2007, c. 35, subsec. 51(4), applicable to taxa- 
tion years that begin after 2007. The subsec. formerly read: 


(2.1) $1,000 threshold — Where 


(a) the total of the taxes payable under this Part and Parts 1.3, VI, VI.1 and 
XIII.1 by a corporation for a taxation year (determined before taking into 
consideration the specified future tax consequences for the year), or 


(b) the corporation’s first instalment base for the year, 


is not more than $1,000, the corporation may, instead of paying the instalments 
required for the year by paragraph (1)(a), pay to the Receiver General, under 
paragraph (1)(b), the total of the taxes payable by it under this Part and Parts 1.3, 
VI, VI.1 and XIIL.1 for the year. 


Subsec. 157(2.1) amended by 2001, c. 17, subsec. 153(3) to add the references to Part 
XIII.1, applicable to 2001 et seq. 
Para. 157(2.1)(a) amended by 1997, c. 25, subsec. 49(3), applicable to amounts that 
become payable after 1995. Para. (a) formerly read: 
(a) the total of the taxes payable (before taking into consideration any amount 
referred to in any of subparagraphs 161(7)(a)(ii) to (x) that was excluded or de- 
ducted, as the case may be) under this Part and Parts I.3, VI and VI.1 by a corpo- 
ration for a taxation year, or 


Subsec. 157(2.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 94(4), appli- 
cable to 1992 et seq. Subsec. (2.1) formerly read: 


(2.1) Where 
(a) the total of the taxes payable (before taking into consideration any 
amount referred to in any of subparagraphs 161(7)(a)@i) to (viii) that was 


excluded or deducted, as the case may be) under this Part and Part VI.1 by a 
corporation for a taxation year, or 


(b) the corporation’s first instalment base for the year 


is not more than $1,000, the corporation may, instead of paying the instalments 
required by paragraph (1)(a) for the year, pay to the Receiver General, pursuant 
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to paragraph (1)(b), the total of the taxes payable by it under this Part and Part 
VI.1 for the year. 


Para. 157(2.1)(a) amended by 1994, ‘c. 7, Sch. VI (1992, c. 29), s. 7, to substitute 

*161(7)(a)(ii) to (viii)” for “161(7)(a)(ii) | to (vii)”, applicable to 1992 et seq. 

Para. 157(2.1)(a) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 130, applicable 
(a) to 1990 et seq.; and 
(b) with respect to amounts referred to in para. 161(7)(a), in respect of subsequent 
taxation years referred to in that para. ending after 1989. 

Para. (a) formerly read: 


(a) the total of the taxes payable under this Part, Part 1.3 and Part VI.1 by a 
corporation for a taxation year, or 


(3) Reduced instalments — Notwithstanding subsection[s] (1) 
and (1.5), the amount payable under subsection (1) or (1.5) for a 
taxation year by a corporation to the Receiver General on or before 
the last day of any month in the year is deemed to be the amount, if 
any, by which 
(a) the amount so payable as determined under that subsection 
for the month 


exceeds 


(b) where the corporation is neither a mutual fund corporation 
nor a non-resident-owned investment corporation, '/12 of the cor- 
poration’s dividend refund (within the meaning assigned by sub- 
section 129(1)) for the year, 
(c) where the corporation is a mutual fund corporation, '/12 of the 
total of 

(i) the corporation’s capital gains refund ( within the meaning 

assigned by section 131) for the year, and 

(ii) the amount that, by virtue of subsection 131(5), is the 


corporation’ s dividend refund (within the MIROBINE assigned 
a section feel — the aan 


ira. 157(3)(c) é 


Vj, 


(a) where the eBEBOtaHOH is a non- wyesidletit! ee investment 


corporation, '/:2 of the corporation’s allowable refund (within the 
meaning assigned by section 133) for the year, and 


(e) '/i2 of the total of the amounts each of which is deemed by 
subsection 125.4(3), 125.5(3), 127.1(1) or 127.41(3) to have 
been paid on account of the corporation’s tax payable under this 
Part for the year. 
Related Provisions: 131(5) — Dividend refund to mutual fund corporation; 136 — 
Cooperative not private corporation — exception. 
History: Opening words of subsec. 157(3) amended by 2007, c. 35, subsec. 51(5), 
applicable to taxation years that begin after 2007. The opening words formerly read: 


(3) Private, mutual fund» and non-resident-owned investment corpora- 
tions — Notwithstanding subsection (1), the amount payable for a taxation year 
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by a corporation to the Receiver General on or before the last day of any month 
in the year shall be deemed to be the amount, if any, by which 


Para; 157(3)(e) amended by 1998, c. 19, subsec: 184(2), applicable to taxation years 
that end after February 22, 1994 except that, 


(a) for taxation years that ended before 1995, the para. shall’ be read without refer- 
ence to “125.4(3)”;, and 


(b) for taxation years that ended before eR 1997, the para. shall be read 
without reference to “125.5(3)”. 
Para. 157(3)(e). formerly. read: 


(e) '/2 of the total of all amounts each of which is an amount deemed by subsec- 
tion 125.4(3) or 127.41(3) to have been paid on account of the corporation’s tax 
payable under this Part for the year. 


Para. 157(3)(e) amended by 1996, c 21, s. 41, si grand to 1995 et seq. Para. (e) for- 
merly read: 


(e) 2 of the amount deemed by subsection 127.41(3). to have been-paid on ac- 
count of the corporation’s tax payable under this Part for the year. 


Para. 157(3)(e) added by 1995, c. 3, s. 47, applicable to taxation years that end after 
February 22, 1994. 


Para. 157(3)(b) amended by 1994, c. 7; Sch. VIII (1993, c. 24), subsec. 94(5), applica- 
ble to 1993 et seg. Para. (b) formerly read: 


(b) where the corporation is a private corporation, '/i2 of the potent sey s divi- 
dend refund (within the meaning assigned by section 129) for the year, 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


(3.1) Amount of payment — three-month period [reduction 
for certain credits] — Notwithstanding subsection (1.1), the 
amount payable under subsection (1.1) for a taxation year by a cor- 
poration to the Receiver General on or before the last day of any 
period in the year, is deemed to be the amount, if any, by. which 


(a) the amount so payable as determined under that subsection 
for the period 


exceeds the total of 


(b) '/4 of the corporation’s dividend refund (within the meaning 
assigned by subsection 129(1)) for the taxation year, and 


(c) Y4 of the total of the amounts each of which is deemed by 
subsection 125.4(3); 125.5(3),; 127.11) or 127.41(3) to have 
been paid on account of the corporation’s tax payable under this 
Part for the taxation year. 


History: Subsec. 157(3.1) added by 2007, c. 35, subsec. 51(6), applicable to taxation 
years that begin after 2007. 


(4) Definitions — In this section, “first instalment base” and “sec- 
ond instalment base” of a corporation for a taxation year have the 
meanings prescribed. by. regulation. 

Related Provisions: 261(11)(a)(ii), (iii) — Functional currency reporting. 


» 6 


Regulations: 5301 (meaning of “first instalment base”, 


Definitions [s. 157]: “amount” — 248(1); “associated” — 256; ““balance-due day” — 
248(1); “business limit” — 125(2)-(5.1), 248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canadian-controlled private | corporation” — 125(7), 248(1); “capital 
gain” — 39(1)(a), 248(1); “capital gains refund’ — 131(2); “corporation” — 248(1), 
Interpretation Act 35(1); “credit union” — 137(6), 248(1); “dividend refund” — 
129(1)(a); “first instalment base” — 157(4), Reg. 5301(1); “month” — Interpretation 
Act 35(1); “mutual fund corporation” — 131(8); “non-resident“owned investment cor- 
poration” — 133(8), 248(1); “prescribed”, “regulation” — 248(1); “resident in Can- 
ada” — 250; “second: instalment base” — 157(4); Reg. 5301(2); “share” — 248(1); 
“small-CCPC” —157(1.2)—(1.4); “specified future ‘tax consequence” — 248(1); “tax 
payable” —+ 248(2); “taxable capital employed in Canada” — 1'81.2(1), 181.3(1); “tax- 
able income” — 2(2), 248(1); “taxation year” — 249. 


second instalment base’). 


157.1 (1) Instalment deferral for January, February and 
March 2002 — Definitions — The following definitions apply in 
this section. 


“eligible corporation”, for a particular taxation year, means a 
corporation 
(a) that is resident in Canada throughout the particular taxation 
year; and 
(b) of which the taxable capital employed in Canada, within the 
meaning assigned by Part'I.3, for its preceding taxation year did 
not exceed, 


(i) if the corporation is not associated with any other corpora- 
tion in the particular taxation year, $15 million, and 
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(ii) if the corporation is associated with one or more other 
corporations in the particular taxation year, the amount by 
which $15 million exceeds the total of the taxable capital em- 
ployed in Canada, within the meaning assigned by Part 1.3, 
of those other corporations for their last taxation years that 
ended in the last calendar year that ended before the end of 
the particular taxation year. — 


Related Provisions: 87(2)(j.92) — Amalgamation — continuing corporation; 
88(1)(e.2) — Winding-up; 181.2(1), 181.31) — Taxable capital employed in Canada. 


“eligible instalment day” of an eligible corporation means a day in 
January, February or March, 2002, on which an instalment on ac- 
count of the corporation’s tax payable under this Part for the taxa- 
tion year that includes that day would become payable 


(a) if this Act were read without reference to this section; and 


(b) if, in the case of a corporation that is not required by section 
157 to make instalment payments on account of its tax payable 
under this Part for the taxation year, it were so required. 


(2) Deferred balance-due day — An eligible corporation’s bal- 
ance-due day for a taxation year that ends after 2001 is deemed to 
be the later of 


(a) the day that would otherwise be the corporation’s balance- 
due day for the taxation year, and 


(b) the day that is six months after the corporation’s last eligible 
instalment day in the taxation year. 


(3) Deferred instalment day — An amount that would, because 
of paragraph 157(1)(a), otherwise become payable in respect of a 
taxation year by an eligible corporation on an eligible instalment 
day of the corporation does not become payable on that day but 
becomes payable 


(a) if the particular day that is six months after the eligible in- 
stalment day is in the taxation year, on the particular day; and 


(b) in any other case, on the day that is deemed by subsection (2) 

to be the corporation’s balance-due day for the taxation year. 
History: S. 157.1 added by 2002, c. 9, s. 42, applicable to taxation years that end after 
2001. 
Definitions [s. 157.1]: “amount” — 248(1); “associated” — 256: “balance-due 
day” — 157.1(2), 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 
255, Interpretation Act 35(1); “corporation” — 248(1), Interpretation Act 35(1); “eligi- 
ble corporation”, “eligible instalment day” — 157.1(1); “month” — Interpretation Act 
35(1); “resident in Canada” — 250; “taxable capital employed in Canada” — 181,2(1), 
181.3(1); “taxation year” — 249, 


158. Payment of remainder — Where the Minister mails a no- 
tice of assessment of any amount payable by a taxpayer, that part of 
the amount assessed then remaining unpaid is payable forthwith by 
the taxpayer to the Receiver General. 

Related Provisions: 156.1(4) — Obligation of individual to pay balance by balance- 
due day; 157(1)(b) — Obligation of corporation to pay balance; 161.4(1) — No re- 
quirement to pay balance of $2 or less; 164(3) — Interest on overpayments; 
220(3.8) — Fee for NSF cheques; 220(4) — Security for taxes; 222-225 — Collection 
of taxes; 225.1 — Collection restrictions: 248(7)(a) — Mail deemed received on day 
mailed; 261(11) — Currency in which balance payable when functional currency elec- 
tion made. 


Selected Cases [s. 158]: Re I. Waxman & Sons Ltd., [2010] 6 C.T.C. 50 (Ont CA) 
(Collateral attack in superior court against jeopardy order rejected); Markevich y. R., 
[2003] 1 C.T.C. 83 (SCC) (Federal limitation period of six years applies to federal 
taxes and provincial periods to provincial taxes); Lambert v. R., (T9761 CLC. Gist 
(FCA) (Subsequent reassessment not affecting validity of issued certificate in respect 
of unpaid balance for tax). 


Definitions [s. 158]: “assessment”, “Minister”, “taxpayer” — 248(1). 
CRA Audit Manual: 11.5.13: Collection stall code procedures — Form T718. 


159. (1) Person acting for another — For the purposes of this 
Act, where a person is a legal representative of a taxpayer at any 
time, 


(a) the legal representative is jointly and severally liable with the 
taxpayer 


Income Tax Act, Part I 


n: The July 16, 2010 draft le 
ning words of para. 159(1)(a) b 
to come into force on Royal A: 


tes (July 2010): See under 12( 


(i) to pay each amount payable under this Act by the tax- 
payer at or before that time and that remains unpaid, to the 
extent that the legal representative is at that: time in posses- 
sion or control, in the capacity of legal representative, of pro- 
perty that belongs or belonged to, or that is or was held for 
the benefit of, the taxpayer or the taxpayer’s estate, and 


(ii) to perform any obligation or duty imposed under this Act 
on the taxpayer at or before that time and that remains out- 
standing, to the extent that the obligation or duty can reason- 
ably be considered to relate to the responsibilities of the legal 
representative acting in that capacity; and 


(b) any action or proceeding in respect of the taxpayer taken 
under this Act at or after that time by the Minister may be so 
taken in the name of the legal representative acting in that ca- 

_ pacity and, when so taken, has the same effect as if it had been 
taken directly against the taxpayer and, if the taxpayer no longer 
exists, as if the taxpayer continued to exist. 


Related Provisions: 150(3) — Obligation to file taxpayer’s return; 227.1 — Liabil- 
ity of corporate directors; 248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 159(1) amended by 1998, c. 19, s. 185, in force on June 18, 1998. 
Subsec. 159(1) formerly read: 


(1) Payment on behalf of others — Where the Minister mails to a person re- 
quired by section 150 to file a return of the income of a taxpayer for a taxation 
year a notice of assessment of any amount payable for the year by or in respect 
of the taxpayer, that part of the amount assessed then remaining unpaid is paya- 
ble forthwith by the person to the Receiver General to the extent that the person 
has or had, at any time after the end of the taxation year, in his or her possession 
or control property belonging to the taxpayer or the taxpayer's estate and on 
payment thereof the person shall be deemed to have made the payment on behalf 
of the taxpayer. 


(2) Certificate before distribution — Every legal representative 
(other than a trustee in bankruptcy) of a taxpayer shall, before dis- 
tributing to one or more persons any property in the possession or 
control of the legal representative acting in that capacity, obtain a 
certificate from the Minister, by applying for one in prescribed 
form, certifying that all amounts 


(a) for which the taxpayer is or can reasonably be expected to 
become liable under this Act at or before the time the distribu- 
tion is made, and 


(b) for the payment of which the legal representative is or can 
reasonably be expected to become liable in that capacity 


have been paid or that security for the payment thereof has been 
accepted by the Minister. 


Related Provisions: 159(3) — Liability where property distributed with no certifi- 
cate; 159(3.1) — Appropriation of property; 220(4) — Security for taxes; 227.1 — Lia- 
bility of directors for withholding taxes. . 


History: Subsec. 159(2) amended by 1998, c. 19, s. 185, in force on June 18, 1998, 
Subsec. 159(2) formerly read: 


(2) Every person (other than a trustee in bankruptcy) who is an assignee, liquida- 
tor, receiver, receiver-manager, administrator, executor or any other like person 
(in this section referred to as the “responsible representative”) administering, 
winding up, controlling or otherwise dealing with a property, business or estate 
of another person shall, before distributing to one or more persons any property 
over which the responsible representative has control in the capacity of the re- 
sponsible representative, obtain a certificate from the Minister, by applying 
therefor in prescribed form, certifying that all amounts 


(a) for which any taxpayer is liable under this Act in respect of the taxation , 
year in which the distribution is made, or any preceding taxation year, and 


(b) for the payment of which the responsible representative is or can reason-» 
ably be expected to become liable in that capacity 


have been paid or that security for the payment thereof has been accepted by the 
Minister. 1 
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That portion of subsec.°159(2) preceding para. (a) substituted by 1994, c..7, Sch. Il 
(1991, c. 49), s. 131, applicable to applications made after December 17, 1991. That 
portion formerly read: 


(2) Every person (other than a trustee in bankruptcy) who is an assignee, liquida- 
- tor, receiver, receiver-manager, administrator, executor, or any other like person, 
(in this section referred to as the “responsible representative’’)' administering, 
winding up, controlling or otherwise dealing with a property, business or estate 
of another person, before distributing to one or more persons any property over 
which the responsible representative has control in that capacity, shall obtain a 
certificate from the Minister certifying that all amounts 
Selected Cases [subsec. 159(2)]: Paquet v. MNR, [1992] 1 C.T.C. 2699 (TCC) 
(Appellant not responsible representative of taxpayer corporation, not personally liable 
for payment of tax owed by latter); Flemming Estate v. MNR, [1983] C.T.C, 321 
(FCTD); rev’d in part [1984] C.T.C. 352, (sub nom. R. v. Parsons) (FCA) (No need to 
seek certificate from Minister when requirements of section do not cover directors of 
corporation). 


Interpretation Bulletins: IT-488R2: Winding-up of 90%-owned taxable Canadian 
corporations (archived); CPP-2: Canada pension plan — status of employer where trus- 
tee in bankruptcy, receiver or receiver and manager is appointed; UI-3: Unemployment 
Insurance Act — status of employer where trustee in bankruptcy, receiver or receiver 
and manager is appointed. 


Information Circulars: 78-10R5: Books and records retention/destruction; 82-6R9: 
Clearance certificate; 98-1R3: Collections policies. 


CRA Audit Manual: 16.1.0: Clearance certificate program. 
Forms: TX19: Asking for clearance certificate. 


(3) Personal liability — Where a legal representative (other than 
a trustee in bankruptcy) of a taxpayer distributes, to. one or more 
persons property in the possession or control of the legal representa- 
tive, acting in that capacity, without obtaining a certificate under 
subsection (2) in respect of the amounts referred to in that subsec- 
tion, the legal representative is personally liable for the payment of 
those amounts to the extent of the value of the property distributed, 
and the Minister may at any time assess the legal representative in 
respect of any amount payable because of this subsection, and. the 
provisions of this Division apply, with any modifications that the 
circumstances require, to an assessment made under this subsection 
as though it had been made under section 152. 


‘Application j 
amend subsec. 
ber 20, 2002. 


Poniaive acting for shothier person is jointly shel scoverelly fable for each 
amount payable by the other person under the; ee to ie extent that the wee 
tive has possession and control of the other o 
tributes assets of the other person before obuining a certificate from the Minister of 
National anaes that the other person’s tax mie have been pai : 


Related Provisions: 159(3.1) — Appropriation of property; 222(5)(c) — Restart of 
10-year collection limitation period. 


S. 159(5) 


History: Subsec..159(3) amended by 1998, c. 19, 's..185, in force on-June 18, 1998. 
Subsec. 159(3) formerly read: 


(3) Where a responsible representative distributes to one or more persons pro- 
perty, over which the responsible representative has control in that capacity with- 
out obtaining a certificate under subsection (2) in respect of the amounts referred 
to in that subsection, the responsible representative is personally liable for the 
payment of those amounts to the extent of the value of the property distributed 
and the Minister may assess the responsible representative therefor in the same 
manner and with the same effect as an assessment made’ under section 152. 


Selected Cases [subsec. 159(3)]: Flemming Estate v. MNR, [1983] C.T.C. 321 
(FCTD); rev’d in part [1984] C:T.C.'352, (sub nome R. v. Parsons) (FCA) (No need to 
seek certificate from Minister when requirements of section do not cover directors of 
corporation). 


Interpretation Bulletins: IT-488R2: yinding: up of 90%-owned taxable Canadian 
corporations (archived), 


Information Circulars: 98-1R3: Collections policies: 


(3.1) Appropriation of property — For the purposes of subsec- 
tions (2) and (3), an appropriation by a legal representative of a tax- 
payer of property in the possession or control of the legal represen- 
tative acting in that capacity is deemed to be a distribution of the 
property to a person. 

History: Subsec. 159(3.1) added by 1998, c. 19, s. 185, in force on June 18, 1998. 


(4) [Repealed] 


History: Subsec. 159(4) repealed by 2001, c. 17, subsec. 154(1), applicable to individ- 
uals who cease to be resident in Canada after October 1, 1996. The subsec. formerly 
read: 


(4) Election on emigration — Where an individual to whom subsection 
128.1(4) applies 
(a) so elects in prescribed manner on or before the individual’s. balance-due 
day for the taxation year in which the individual ceased to be resident in 
Canada, and 


(b) furnishes to the Minister security acceptable to the Minister for payment 
of any tax under this Act the payment of which is deferred by the election, 


all or any portion of such part of that tax as is equal to the amount, if any, by 
which that tax exceeds the amount that would be that tax if this Act were read 
without reference to subsection 128.1(4) may, subject to subsection (4.1), be 
paid in such number of equal annual instalments as is specified in the election by 
the individual. : 


Subsec. 159(4) substituted by 1994, c. 21, s. 78, applicable to changes. in residence 
occurring after 1992. That subsec. formerly read: 


(4) Election where subsec. 48(1) applicable — Where subsection 48(1) is ap- 
plicable in respect of a taxpayer who has ceased to be resident in Canada in a 
taxation year, and the taxpayer so elects and furnishes the Minister with security 
acceptable to the Minister for payment of any tax the payment of which is de- 
ferred by the election, notwithstanding any provision of this Part respecting the 
time within which payment shall be made of the tax payable under this Part by’ 
the taxpayer for the year, all or any portion of such part of that tax as is equal to 
the amount, if any, by which that tax exceeds the amount that that tax would be, 
if this Act were read without reference to subsection 48(1), may be paid in such 
number (not exceeding 6) of equal consecutive annual instalments as is specified 
by the taxpayer in the election, the first instalment of which shall be paid on or 
before the day on or before which payment of that tax would, but for the elec- 
tion, have been required to be made and each subsequent instalment of which 
shall be paid on or before the next following anniversary of that day. 


(4.1) [Repealed] 


History: Subsec. 159(4.1) repealed by 2001, c. 17, subsec. 154(1), applicable to indi- 
viduals. who cease to be resident in Canada after October 1, 1996. The subsec. formerly 
read: 


(4.1) Idem — Where an individual to. whom. subsection 128.1(4) applies “nae 
under subsection (4), 


(a) the number of equal annual instalments provided in the election, shall be 
deemed to be. the lesser of 6 and such other number as is specified in the 
election, by the individual; 

(b) the first. instalment shall be paid on or before the individual’s balance- 
due day. for the taxation year; and 

(c) each subsequent instalment shall be paid on or before the next following 
anniversary of the day described in paragraph (b). 


Subsec. 159(4.1) added by, 1994, c. 21, s. 78, applicable to changes in residence occur- 
ring after 1992. 


(5) Election wheres certain provisions applicable [on 
death] — Where subsection 70(2), (5) or (5.2) of this Act or sub- 
section 70(9.4) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, is applicable in respect of a taxpayer who 
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has died, and the taxpayer’s legal representative so elects and fur- 
nishes the Minister with security acceptable to the Minister for pay- 
ment of any tax the payment of which is deferred by the election, 
notwithstanding any provision of this Part or the Income Tax Appli- 
cation Rules respecting the time within which payment shall be 
made of the tax payable under this Part by the taxpayer for the taxa- 
tion year in which the taxpayer died, all or any portion of such part 
of that tax as is equal to the amount, if any, by which that tax ex- 
ceeds the amount that that tax would be, if this Act were read with- 
out reference to subsections 70(2), (5) and (5.2) and the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, were read 
without reference to subsections 70(2), (5), (5.2) and (9.4) of that 
Act, may be paid in such number (not exceeding 10) of equal con- 
secutive annual instalments as is specified by the legal representa- 
tive in the election, the first instalment of which shall be paid on or 
before the day on or before which payment of that tax would, but 
for the election, have been required to be made and each subsequent 
instalment of which shall be paid on or before the next following 
anniversary of that day. 


Related Provisions: 159(5.1) — Pre-1972 professional business; 159(6) — Meaning 
of “tax payable under this Part”; 159(7) — Form and manner of election, and interest. 


Regulations: 1001 (prescribed manner of making election). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”), 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties; IT-212R3: 
Income of deceased persons — rights or things; IT-278R2: Death of a partner or of a 
retired partner. 


Forms: T2075: Election to defer payment of income tax under subsec. 159(5) by a 
deceased taxpayer’s legal representative or trustee; T4011: Preparing returns for de- 
ceased persons [guide]. 


(5.1) Idem [pre-1972 professional business] — Where, in the 
taxation year in which a taxpayer dies, an amount is included in 
computing the taxpayer’s income by virtue of paragraph 23(3)(c) of 
the Income Tax Application Rules, the provisions of subsection (5) 
apply, with such modifications as the circumstances require, as 
though the amount were an amount included in computing the tax- 
payer’s income for the year by virtue of subsection 70(2) or an 
amount deemed to have been received by the taxpayer by virtue of 
subsection 70(5). 


Related Provisions: 70(2) — Deceased taxpayer — amounts receivable; 70(5) — 
Depreciable and other capital property, 


Interpretation Bulletins: IT-212R3: Income of deceased persons — rights or things; 
IT-278R2: Death of a partner or of a retired partner. 


(6) Idem — For the purposes of subsection (5), the “tax payable 
under this Part’ by a taxpayer for the taxation year in which the 
taxpayer died includes any tax payable under this Part by virtue of 
an election in respect of the taxpayer’s death made by the tax- 
payer’s legal representative under subsection 70(2) or under the 
provisions of that subsection as they are required to be read by vir- 
tue of the Income Tax Application Rules. 


(6.1) Election where subsec. 104(4) applicable — Where a 
time determined under paragraph 104(4)(a), (a.1), (a.2), (a.3), (a.4), 
(b) or (c) in respect of a trust occurs in a taxation year of the trust 
and the trust so elects and furnishes to the Minister security accept- 
able to the Minister for payment of any tax the payment of which is 
deferred by the election, notwithstanding any other provision of this 
Part respecting the time within which payment shall be made of the 
tax payable under this Part by the trust for the year, all or any por- 
tion of the part of that tax that is equal to the amount, if any, by 
which that tax exceeds the amount that that tax would be if this Act 
were read without reference to paragraph 104(4)(a), (a.1), (a.2), 
(a.3), (a.4), (b) or (c), as the case may be, may be paid in the num- 
ber (not exceeding 10) of equal consecutive annual instalments that 
is specified by the trust in the election, the first instalment of which 
shall be paid on or before the day on or before which payment of 
that tax would, but for the election, have been required to be made 
and each subsequent instalment of which shall be paid on or before 
the next following anniversary of that day. 


Related Provisions: 104(5.3) — Election to postpone deemed disposition; 159(7) — 
Form and manner of election, and interest. 


Income Tax Act, Part I 


History: Subsec. 159(6.1) amended by 2001, c. 17, subsec. 154(2), applicable to 2000 
et seq. The subsec. formerly read: Y 
(6.1) Where a day determined under paragraph 104(4)(a), (a.1), (b) or (c) in re- 
spect of a trust occurs in a taxation year of the trust and the trust so elects and 
furnishes to the Minister security acceptable to the Minister for payment of any 
tax the payment of which is deferred by the election, notwithstanding any other 
provision of this Part respecting the time within which payment shall be made of 
the tax payable under this Part by the trust for the year, all or any portion of such 
part of that tax as is equal to the amount, if any, by which that tax exceeds the 
amount that that tax would be if this Act were read without reference to para- 
graph 104(4)(a), (a.1), (b) or (c), as the case may be, may be paid in such number 
(not exceeding 10) of equal consecutive annual instalments as is specified by the 
trust in the election, the first instalment of which shall be paid on or before the 
day on or before which payment of that tax would, but for the election, have 
been required to be made and each subsequent instalment of which shall be paid 
on or before the next following anniversary of that day. 
Subsec. 159(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 95, applicable to 1993 
et seq. 


Forms: T2223: Election under s. 159(6.1) by trust to defer payment of income tax. 


(7) Form and manner of election and interest — Every elec- 
tion made by a taxpayer under subsection (4) or (6.1) or by the legal 
representative of a taxpayer under subsection (5) shall be made in 
prescribed form and on condition that, at the time of payment of 
any amount payment of which is deferred by the election, the tax- 
payer shall pay to the Receiver General interest on the amount at 
the prescribed rate in effect at the time the election was made, com- 
puted from the day on or before which the amount would, but for 
the election, have been required to be paid to the day of payment. 
Related Provisions: 221.1 — Application of interest where legislation retroactive; 
248(11) — Interest compounded daily. 

History: Subsec. 159(7) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s..95, applica- 
ble to 1993 et seg. Subsec. (7) formerly read: 


(7) Every election made by a taxpayer under subsection (4) or by the legal repre- 
sentative of a taxpayer under subsection (5), as the case may be, shall be made in 
prescribed form and in prescribed manner and on condition that, at the time of 
payment of any amount payment of which is deferred by the election, the tax- 
payer shall pay to the Receiver General interest on the amount at the prescribed 
rate in effect at the time the election was made computed from the day on or 
before which the amount would, but for the election, have been required to be 
paid to the day of payment. 

Selected Cases [subsec. 159(7)]: Agnew (Estate) v. R., [1978] C.T.C. 351 (FCA) 

(Interest rate held to be rate at time of election to defer tax payment). 

Regulations: 4301(a) (prescribed rate of interest). 


Forms: T2075: Election to defer payment of income tax under subsec. 159(5) by a 
deceased taxpayer's legal representative or trustee; T2223: Election under s. 159(6.1) 
by trust to defer payment of income tax. 


Selected Cases [s. 159]: Armstrong v. R., [1998] 4 C.T.C. 2006 (TCC) (Assessment 
under this provision did not revive right to attack assessments); RMM Canadian 
Enterprises Inc. v. R., [1997] 3 C.T.C. 2103 (TCC) (Agent or instrumentality used to 
distribute deemed dividend liable under s. 215 or s. 159); Westbrook Management Ltd. 
v. Canada, [1996] 1 C.T.C. 2516 (TCC) (Assessment cannot raise a liability which has 
become statute-barred). 

Definitions [s. 159]: “amount”, “assessment”, “balance-due day” — 248(1); “Can- 
ada” — 255; “individual”, “legal representative”, “Minister”, “person”, “prescribed” — 
248(1); “prescribed rate” — Reg. 4301; “property” — 248(1); “taxation year” — 249; 
“tax payable under this Part” — 159(6): “taxpayer” — 248(1). 


160. (1) Tax liability re property transferred not at arm’s 
length — Where a person has, on or after May 1, 1951, transferred 
property, either directly or indirectly, by means of a trust or by any 
other means whatever, to 


(a) the person’s spouse or common-law partner or a person who 
has since become the person’s spouse or common-law partner, 


(b) a person who was under 18 years of age, or 


(c) a person with whom the person was not dealing at arm’s 
length, 


the following rules apply: 


(d) the transferee and transferor are jointly and severally liable 
to pay a part of the transferor’s tax under this Part for each taxa- 
tion year equal to the amount by which the tax for the year is 
greater than it would have been if it were not for the operation of 
sections 74 to 75.1 of this Act and section 74 of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, in re- 
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spect of any income from, or gain from the disposition of, the 
pops so ee or Bat ote sede iy eegh and 


(e) the transferee and Hilger are jointly said severally liable to 
piey Gnder 3 abs sina an : amount equal to the lesser of 


(i) t the amount, if any, by hia the fair market value a the 
property at the time it was transferred exceeds the fair market 
value at that time of the consideration given for the property, 
and 


(ii) the total of all amounts each of which is an amount that 
the transferor is liable to pay under this Act in or in respect 
of the taxation year in which the property was transferred or 
any preceding taxation year, 


but nothing in this subsection shall be deemed to limit the liability 
of ae pious Mens any foe provision of this Act. 


Related Provisions: 74—75.1 — Attribution of income on non-arm’s length trans- 
fers; 160(3.1) — Fair market value of undivided interest in property; 160(4) — Trans- 
fer to spouse on breakdown’ of marriage; 188(2) — Liability where revoked charity 
transfers property; 248(5) — Substituted property. 


History: Subsec. 160(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 


Selected Cases [subsec. 160(1)]: Truong v. R., [2012] 1 C.T.C. 2075 (TCC) 
(Failure to establish underlying beneficial ownership led to conclusion that property 
was transferred); Landry v. R., [2011] 5 C.T.C. 2221 (TCC) (Creation of joint tenancy 
conveyed interest in property and purported “correction” gave rise to a transfer); Mario 
Coté Inc. y. R., [2011] 5 C.T.C. 2133 (TCC) (Dividend was a “transfer” when RDTOH 
incorrectly paid was unrecoverable); Richard v. R., [2011] 3 C.T.C. 2224 (TCC) (Inter- 
est relating to year of transfer or previous year can be covered in vicarious assessment); 
Larouche y. R., [2010] 4 C.T.C. 202 (FCA) (No consideration is given by shareholder 
in respect of corporate dividends); Barry v. R., [2010] 1 C.T.C. 2189 (TCC) (Taxpayer 
in derivative assessment may challenge underlying assessment); Neumann v. R., [2009] 
4 C.T.C. 2205 (TCC) (Capital dividends were “transfers” of property); Rose v. R., 
[2009] 3 C.T.C. 236 (FCA); rev’g [2008] 3 C.T.C. 2064 (TCC) (Transfer made for 
express purposes of defeating creditor claims included beneficial interest); Yates y. R., 
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[2009] 3 C.T.C. 183 (FCA) (Family expenses and obligations not excluded from 
“transfers”); Currie y. R., [2009] 1 C.T.C. 2139 (TCC) (Interest not assessable after 
year of transfer); Livingston v. R., [2008] 3 C.T.C. 230 (FCA) (Transfer occurs, even if 
a bare trust; use of bank account to evade creditors involved no consideration); Addison 
& Leyen Ltd. v.. Canada, [2008] 2 C.T.C. 129 (SCC); rev’ g [2006] 3 C.T.C. 95 (FCA); 
rev’g [2005] 2 C.T.C. 201 (FC) (Minister may assess at any time; delay only relevant 
when considering such issues as due diligence); Bleau v. R., [2008] 1 C.T.C. 2178 
(TCC) (Provision is complete code, allowing Minister to assess at any time); Madsen v. 
R., [2006] 3 C.T.C. 181 (FCA) (Vague and uncertain promise to pay does not constitute 
consideration); Ducharme y. R., [2005] 2 C.T.C. 323 (FCA) (Rental payments were 
well under market value for property; no “transfer”); Madsen v. R., [2005] 2 C.T.C. 
2163 (TCC); add’] reasons to [2004] 4 C.T.C. 2492 (TCC) (Promise to pay when funds 
available insufficient to prevent application of provision); Larochelle v. R., [2005] 1 
C.T.C. 2476 (TCC) (FMV is the same for transferor and transferee); Piuze v. R. (2002), 
[2004] 5 C.T.C. 2050 (TCC) (Dividends may still be dividends and transfers without 
consideration even if not formally declared); Reagh v. R., [2004] 3 C.T.C. 2336 (TCC) 
(Lack of knowledge of transferor’s tax debt by transferee irrelevant); Wannan vy. R., 
[2004] 1 C.T.C. 326 (FCA); aff’g [2003] 2 C.T.C. 2303 (TCC) (Liability survives 
bankruptcy and discharge of transferor); Goldberg v. R., [2003] 2 C.T.C. 2592 (TCC) 
(Transfer to trust to pay family expenses caught by provision); Caron v. R. , [2002] 3 
C.T.C. 2369 (TCC) (Transfer of funds occurred even when taxpayer retained power of 
attorney on bank account of transferee); VDS Management Inc. v. Canada (A.-G.), 
(2002] 3 C.T.C. 189 (BC SC) (Postponement of claim not a transfer of property); 
Gestion Yvan Drouin Inc. y. R., [2001] 2 C.T.C. 2315 (TCC) (Crown may have onus of 
proof in subsec. 160(1) appeals); Gaucher v. R., [2001] 1 C.T.C. 125 (FCA); rev’g 
[2000] 2 C.T.C. 2734 (TCC) (Taxpayer entitled to raise any defence, even if liability as 
between Minister and primary taxpayer definitively settled. Schafer disapproved); 
Raphael y. R., [2000] 4 C.T.C. 2620 (TCC) (No consideration within matrimonial 
context); Filippazzo v. R., [2000] 3 C.T.C. 2691 (TCC) (Provision applies to assess- 
ments under 227.1 as well as to ordinary tax assessments); Medland y. R., [1999] 4 
C.T.C. 293 (FCA); aff’g [1997] 1 C.T.C. 2702 (TCC) (Transfer may be direct or 
indirect); Ho-A-Shoo v. Canada (A.-G.), [2000] 2 C.T.C. 155 (Ont SCJ) (Unassessed 
interest. may not be contemplated by provision), Biderman: y: R., [2000] 2 C.T.C. 35 
(FCA); aff’g [1998] 4 C.T.C..2144 (TCC) (Improper disclaimer of estate meant pro- 
perty had been acquired and later transferred; provision applicable); LeBlanc v. R., 
[1999] 1 C.T.C. 2825 (TCC) (Withdrawals from RRSP to fund obligation to support 
spouse not transfers); Michaud v. R., [1998] 4 C.T.C. 2675 (TCC) (Payment of mort- 
gage as part of family obligations is not a transfer); Ruffolo v. R., [1998] 4 C.T.C. 2114 
(TCC) (Dividends not carved out from concept of transfer); Algoa Trust v. R., [1998] 4 
C.T.C. 2001 (TCC) (No new tax debt established and no need for new assessment); 
Cooke v. R., [1997] 2 €.T.C. 254 (FCA) (Transfer not made “pursuant” to agreement 
which contained no mention of any transfer of property); Placements R.I.O. Inc. v. R., 
[1997] 2 C.T.C. 2513 (TCC) (What matters is the “transfer” of property, not the partic- 
ular means by which it occurs); Heavyside v. Canada, [1997] 2 C.T.C. 1 (FCA) (Extin- 
guishment of transferor’s tax liability by discharge from bankruptcy does not affect 
transferee’s separate and continuing liability); 155579 Canada Inc. v. Canada, [1997] 1 
C.T.C. 2011 (TCC) (Dividend is “transfer” of property); Gamache v. Canada, [1996] 3 
C.T.C. 2597 (TCC) (Tax liability was discharged by bankruptcy; transferee not liable 
under provision); Hamel v. MNR, [1996] 2 C.T.C. 2046 (TCC) (Indirect transfer can 
trigger liability for assessment); Caplan v. MNR, [1995] 2 C.T.C. 2932D (TCC) 
(Where tax debtor granted discharge from bankruptcy, no longer any tax liability in 
year of transfer and assessment issued thereafter was ineffective); Route Canada Real 
Estate Inc. v. Canada, [1995] 2 C.T.C. 2430 (TCC) (Underlying tax liability of trans- 
feror is relevant); Cox v. Canada, [1995] 2 C.T.C. 2094 (TCC) (Transactions void 
against trustee valid unless challenged by trustee; transfer was effective if not 
attacked); Achtem v. MNR, [1995] 1 C.T.C. 2941 (TCC) (Liability of transferee extends 
to all amounts owing by transferor at date of transfer); Davis v. Canada, [1994] 2 
C.T.C; 2033 (TCC) (Consideration given for transfer of property by way of dividend); 
Delisle vy. Canada, [1995] 1 C.T.C. 2007 (TCC) (Taxpayer never had benefit of money 
transferred to her account and acted as agent only for transferor); Dupuis (A.C.) v. Can- 
ada, [1993] 2 C.T.C. 2032 (TCC) (Assessment under provision not subject to limitation 
periods in subsec. 152(4)); Algoa Trust v. Canada, [1993] 1 C.T.C. 2294 (TCC) (Cash 
dividend but not stock dividend is transfer of property under provision); Mah (F.) v. 
Canada, [1993] 1 €.T.C. 422 (FCTD) (Transferee not liable under provision unless and 
until he had' knowledge of transfer and took steps in relation to property); Kostiuk (B.) 
y. MNR, [1993] 1 C.T.C. 31 (FCTD) (Transfer of property effective at time agreement 
executed); Furfaro-Siconolfi v. MNR, [1990] 1 C.T.C. 188 (FCTD) (“Transferred” 
means transfer of beneficial ownership, not necessarily possession). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-258R2: Transfer of property to a spouse; IT-260R: 
Transfer of property to'a minor; IT-369R: Attribution of trust income to settlor; IT-510: 
Transfers and loans of property made after May 22, 1985 to a related minor; IT-511R: 
Interspousal and certain other transfers and loans of property. 

Information Circulars: 98-1R3: Collections policies. 

1.T. Technical News: 4 (section 160 — the Davis case). 


CRA Audit Manual: 11.5.11: Joint liability assessments. 


(1.1) Joint liability where subsec. 69(11) applies — Where a 
particular person or partnership is deemed by subsection 69(11) to 
have disposed of a property at any time, the person referred to in 
that subsection to whom a benefit described in that subsection was 
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available in respect of a subsequent disposition of the property or 
property substituted for the property is jointly and severally liable 
with each other taxpayer to pay a part of the other taxpayer’s liabili- 
ties under this Act in respect of each taxation year equal to the 
amount determined by the formula 


Proposed Amendment — 160(1.1) opening words 


(1.1) Joint and several, or solidary, liability — subsec, _ 
69(11) — Where a particular person or partnership is deemed by 
subsection 69(11) to have disposed of a property at any time, the 


person referred to in that subsection to whom a benefit described — : 


in that subsection was available in respect of a subsequent disposi- 
tion of the property or property substituted for the property is 
jointly and severally, or solidarily, liable with each other taxpayer 
to pay a part of the other taxpayer’s liabilities under this Act in 


respect of each taxation year equal to the amount determined bye? 


the formula . 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec, 
228(3), will amend the portion of subsec. 160(1.1) before the formula to read as. 
above, to come into force on Royal Assent. . ae 


Technical Notes (July 2010): See under 12(4). 


A-B 
where 


A is the total of amounts payable under this Act by the other tax- 
payer in respect of the year, and 


B is the amount that would, if the particular person or partnership 
were not deemed by ‘subsection 69(11) to have disposed of the 
property, be determined for A in respect of the other taxpayer in 
respect of the year, 


but nothing under this subsection is deemed to limit the liability of 
the other taxpayer under any other provision of this Act. 


Proposed Amendment — 160(1.1) closing words 


but nothing in this subsection limits the liability of the other tax- 
payer under any other provision of this Act or of any person for 
the interest that the person is liable to pay under this Act on an 
assessment in respect of the amount that the person is liable to pay 
because of this subsection. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec, 
114(2), will amend the closing words of subsec. 160( 1.1) to read as above, applicable 
in respect of assessments made after December 20, 2002, 
Technical Notes (July 2010): Subsection 160(1.1) provides that where subsection 
69(11) applies to deem a disposition of property to have occurred at fair market 
value, both the person disposing of the property and the person acquiring the pro- 
perty are jointly and severally liable for the payment of each other’s liabilities arising 
under the Act as a result of that disposition. The Minister of National Revenue may 
assess the person for such a liability under subsection 160(2). Subsection 160(1.1) is 
amended, in respect of assessments made after December 20, 2002, to clarify that the 
assessment of the taxpayer is subject to interest. [This overrules Algoa Trust, [1998] 
4 C.T.C. 2001 (TCC), and Currie, [2009] 1 C.T.C. 2139 (TCO), although Zen, 
[2010] 6 C.T.C. 28 (FCA) (leave to appeal denied 2011 CarswellNat 47 (SCC)) sug- 
gests the amendment may not be needed — ed.] 


Related Provisions: 257 — Formula cannot calculate to less than zero. 

History: Subsec. 160(1.1) added by 1998, c. 19, subsec. 186(1), applicable in respect 
of dispositions that are deemed by subsec. 69(11) to occur after April 26, 1995. 
CRA Audit Manual: 11.5.11: Joint liability assessments. 


(1.2) Joint liability — tax on split income —A parent of a 
specified individual is jointly and severally liable with the indivi- 
dual for the amount required to be added because of subsection 
120.4(2) in computing the specified individual’s tax payable under 
this Part for a taxation year if, during the year, the parent 


Proposed Amendment — 160(1 -2) opening wor igre" 


(1.2) Joint and several, or solidary, liability — tax on split 
income — A parent of a specified individual is jointly and sever- 
ally, or solidarily, liable with the individual for the amount re- 
quired to be added because of subsection 120.4(2) in computing 
the specified individual’s tax payable under this Part for a taxation 
year if, during the year, the parent — 
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(a) carried on a business that was provided propel ‘ty or service 


: partnership or trust is directly or indirectly included in comput- . 
ing the individual’s split income for the'year) s(heqvid 


-(b) was a specified shareholder of a corporation that was 


tion of the income of which partnership or trust is directly o 


Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 
114(3), will amend paras. 160(1.2)(a) and (b) to read as above, applicable after De- 
cember 20, 2002. ! p We 
Technical Notes (July 2010): Subsection 160(1.2), which applies in respect of 
tax owing on split income, is amended in two respects. 


- (d) was a shareholder of a professional corporation that was 


Application: The July 16, 2010 draft legislation (Part 1— technical), subse 
114(4), will amend para. 160(1.2)(d) to read as above, applicable after 
2002. : 


Technical Notes (July 2010): See under 160(1.2)(a), (b). siahvowtl 


but nothing in this subsection limits the liability of th specified — 
individual under any other provision of this Act or of the parer 
for the interest that the parent is liable to pay under this Aci 
assessment in respect of the amount 
because of this subsection. esi 
Application: The July 16, 2010 draft legislation (Part 1 — techni 
114(5), will add the above closing words to subsec. 160(1.2), applicable 
assessments made after December 20, 2002. ee 
Technical Notes (July 2010): Second, a “postamble” is a 
160(1.2) to clarify that, in respect of assessments made under subsection 60(2) after 
December 20, 2002, the assessment is Subject to interest. 1 


cation: The July 16, 2010 draft legislation (Part 2— bijuralism), subsec. 
ill amend the opening words of subsec. 160(1. read as above, to “Om 
on Royal Assent. 


al Notes (July 2010): See u 


(a) carried on a business that purchased goods or services from a 
business the income of which is directly or indirectly included in 
computing the individual’s split income for the year; 


(b) was a specified shareholder of a corporation that purchased 
goods or services from a business the income of which is di- 
rectly or indirectly included in computing the individual’s split 
income for the year; 


Proposed Amendment — 16 


by a partnership or trust all or a portion of the income of whic 


vided property or services by a partnership or trust all ora por- 


indirectly included in computing the individual’s split income _ 
for the year, a, et ee 


First, paragraphs 160(1.2)(a), (b) and (d) are amended to replace the phrase “goods or : 
services” with the phrase “property or services” as a consequence of the same. 

changes made to paragraphs (b) and (c) of the definition “split income” in subsection - 
120.4(1). a UU on 


(c) was a specified shareholder of a corporation, dividends on 
the shares of the capital stock of which were directly or indi- 
rectly included in computing the individual’s split income for 
the year; 


(d) was a shareholder of a professional corporation that pur- 
chased goods or services from a business the income of which is 
directly or indirectly included in computing the individual’s split 
income for the year; or 


Proposed Amendment — 160(1.2)(d) 


provided property or services by a partnership or trust al 
portion of the income of which partnership or trust is direct 
or indirectly included in computing the individual’s split i 
come for the year, or So ; 


LOG SE 


(€) was a shareholder of a professional corporation, dividends on 
the shares of the capital stock of which were directly or indi- 
rectly included in computing the individual’s split income for 
the year. 


Proposed Addition — 160(1.2) closing words — 


that the parent is liable to 
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History: Subsec. 160(1.2) added by 2000, c. 19, s. 46, applicable to 2000 et seq. 


(1.3) Joint liability — tax on split-pension income — Where 
a pensioner and a pension transferee (as those terms are defined in 
section 60.03) make a joint election under section 60.03. in respect 
of a split-pension amount (as defined in that section) for a taxation 
year, they are jointly and severally, or solidarily, liable for the tax 
payable by the pension transferee under this Part for the taxation 
year to the extent that that tax payable is greater than it would have 
been if no amount were required to be added because of paragraph 
56(1)(a.2) in computing the income of the pension transferee under 
this Part for the taxation year. 

History: Subsec. 160(1.3) added by 2007, c. 29, s. 23, applicable to 2007 er seq. 


(2) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable because of this section and 
the provisions of this Division apply, with any modifications that 
the circumstances require, in respect of an assessment made under 
this section as Se it had been made under, section 152. 


cember 0, 2002, to atte: that the a: 


Related Provisions: 152 — Assessment; 299(5)(¢) — Restart of 10-year collection 
limitation period. 
History: Subsec. 160(2) amended by 1998, c, 19, subsec. 186(2), in force on June 18, 
1998. Subsec. 160(2) formerly read: 
(2) Minister may assess transferee — The Minister may at any time assess a 
transferee in respect of any amount payable by virtue of this section and the 
provisions of this Division are applicable, with such modifications as the circum- 
stances require, in respect of an assessment made under this section as though it 
had been made under section 152. 
Selected Cases [subsec. 160(2)]: Phillips (E:) v. Canada, [1993] 2 C.T.C. 2110 
(TEC) (Assessment under provision cannot include amounts in respect of transferor’s 
provincial tax liability). 


CRA Audit Manual: 11.5.11: Joint liability assessments. 


vision (including, { gr 
ore payable) ae 


lat le ta aie 
ble because of paragraph oops or (e) or subsection 94(17). 
hes ete same effect as if it had been ae under section 152 and is ee to int 


S. 160(3) 


(3) Discharge of liability — Where a particular taxpayer has be- 
come jointly and severally liable with another taxpayer under this 
section in respect of part or all of a liability under this Act of the 
other taxpayer, 


y rally, : : 
ph 94(03(€) or (e) a subsec’ ion. 94(17) in respect. of part or all of a “ability 


jately alice both the civil law Me the province of Quebec and 
: More informati on ON paragraphs Oe) and ©) and : 


the law of oth vine 

subsection 9401 7), see the ¢ au yy, 
(a) a payment by the particular neces on account bat that tax- 
payer’s liability shall to the extent of the payment discharge the 
joint liability; but 


age of liability - ita Siiciitat ih G8 has be- 
| oF eae liable with ele 


is Act of the other canpayen! 
payment y the particular taxpayer on steers of that 


@) 


_ taxp er S liabi a s oe to the et es o tee dis- 


(b) a payment by. the tthe baiabaiies on account of that tax- 
payer’s liability discharges the particular taxpayer’s. liability 
only to the extent that the payment operates to reduce that other 
taxpayer’s liability to an amount less than the amount in respect 
of which the particular taxpayer is, by this'section, made jointly 
= secsaen liable. 


"Proposed Amendment — 160(3)(b) 


Application: The July 16, 2010 draft legislation (Part _ son biealionhs subsec. 
28(0), Pp ing tay oF ues for * ‘sever: 


Technical Notes (uly. 201 x ee sider 1214). 


History: Subsec. 160(3) amended by 1998, c. 19, subsec. 186(2), in force on June 18, 
1998. Subsec. 160(3) formerly read: 
(3) Rules applicable — Where a transferor and transferee have, by virtue of 
subsection (1), become jointly and severally liable in respect of part or all of a 
liability of the transferor under this Act, the following rules apply: 
(a) a payment by the transferee on account of the transferee’s liability shall 
to the extent thereof discharge the joint liability; but 
(b) a payment by the transferor on account of the transferor’s liability only 
discharges the transferee’s liability to the extent that the payment operates to 
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reduce the transferor’s liability to an amount less than the amount in respect 
of which the transferee was, by subsection (1), made jointly and severally 
liable. 


(3.1) Fair market value of undivided interest — For the pur- 
poses of this section and section 160.4, the fair market value at any 
time of an undivided interest in a property, expressed as a propor- 
tionate interest in that property, is, subject to subsection (4), 
deemed to be equal to the same proportion of the fair market value 
of that property at that time. 


_ Proposed Amendment — 160(3.1) 


(3.1) Fair market value of undivided i 
For the purposes of this section and section 1 
value at any time of an undivided interest, or for 


4, the fair market — 
ivil law an undi- 


vided right, in a property, expressed as a proportionate interest or _ 
med to be | 


right in that property, is, subject to subsection (4), 
equal to the same proportion of the fair market value of that pro-— 
perty at that time. ee : a 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
228(7), will amend subsec. 160(3.1) to read as above, to come into force on Royal 
Assent. ye i a 7 
Technical Notes (July 2010): See under 124). _ 


History: Subsec. 160(3.1) added by 2000, c. 30, s. 170, applicable to transfers of pro- 
perty made after June 4, 1999. 


(4) Special rules re transfer of property to spouse [or 
common-law partner] — Notwithstanding subsection (1), where 
at any time a taxpayer has transferred property to the taxpayer’s 
spouse or common-law partner pursuant to a decree, order or judg- 
ment of a competent tribunal or pursuant to a written separation 
agreement and, at that time, the taxpayer and the spouse or com- 
mon-law partner were separated and living apart as a result of the 
breakdown of their marriage or common-law partnership, the fol- 
lowing rules apply: 


(a) in respect of property so transferred after February 15, 1984, 


(i) the spouse or common-law partner shall not be liable 
under subsection (1) to pay any amount with respect to any 
income from, or gain from the disposition of, the property so 
transferred or property substituted therefor, and 


(ii) for the purposes of paragraph (1)(e), the fair market value 
of the property at the time it was transferred shall be deemed 
to be nil, and 


(b) in respect of property so transferred before February 16, 
1984, where the spouse or common-law partner would, but for 
this paragraph, be liable to pay an amount under this Act by vir- 
tue of subsection (1), the spouse’s or common-law partner’s lia- 
bility in respect of that amount shall be deemed to have been 
discharged on February 16, 1984, 


but nothing in this subsection shall operate to reduce the taxpayer’s 
liability under any other provision of this Act. 


Related Provisions: 248(5) — Substituted property. 


History: Subsec. 160(4) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’; by 2000, c. 12, Sch. 2, Ss. 7,.to “replace 
“spouse’s”with “spouse’s or common-law partner’s”; and by 2000, c. 12, Sch. 2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in the History 
to 248(1)“common-law partner”. 


Selected Cases [subsec. 160(4)]: Apa v. R., [2004] 2 C.T.C. 2776 (TCC) (No 
liability where taxpayers separated and transfer made pursuant to separation 
agreement); Cartier v. R., [2000] 2 C.T.C. 2709 (TCC) (Transfer not in consideration 
of marriage contract); Cooke v. R., [1997] 2 C.T.C. 254 (FCA) (Transfer not made 
“pursuant” to agreement which contained no mention of any transfer of property). 


Information Circulars: 98-1R3: Collections policies. 


Selected Cases [s. 160]: Gosselin v. R., [1997] 2 C.T.C. 2830 (TCC) (50-50 
shareholding meant factual non-arm’s length); Sinnott y. Canada, [1996] 3 C.T.C. 2144 
(TCC) (No consideration given for transfer of funds to pay household expenses); 
Hewett v. Canada, [1996] 1 C.T.C. 2675 (TCC) (Value of property for application of 
provision is value to transferor, not transferee). 


Definitions [s. 160]: “amount”, “assessment”, “business”, “common-law partner”, 
“common-law partnership” — 248(1); “corporation” — 248(1), Interpretation Act 
35(1); “dividend” — 248(1); “fair market value’ — 160(3.1); “individual” — 248(1); 


‘interest or right — 
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“Minister” — 248(1); “parent” — 252(2)(a); “person”, “professional corporation”, 
“property”, “separation agreement’, “share”, “shareholder” — 248(1); “specified indi- 
vidual” — 120.4(1), 248(1); “specified shareholder” — 248(1); “split income” — 
120.4(1), 248(1); “substituted” — 248(5); “taxation year” — 249; “taxpayer” — 
2A8(1); “trust?” — 104(1), 248(1), (3). 


160.1 (1) Where excess refunded — Where at any time the 
Minister determines that an amount has been refunded to a taxpayer 
for a taxation year in excess of the amount to which the taxpayer 
was entitled as a refund under this Act, the following rules apply: 


(a) the excess shall be deemed to be an amount that became pay- 
able by the taxpayer on the day on which the amount was re- 
funded; and 


(b) the taxpayer shall pay to the Receiver General interest at the 
prescribed rate on the excess (other than any portion thereof that 
can reasonably be considered to arise as a consequence of the 
operation of section 122.5 or 122.61) from the day it became 
payable to the date of payment. 
Related Provisions: 160.1(3) — Assessment; 161.1 — Offset of refund interest 
against arrears interest; 221.1 — Application of interest where legislation retroactive: 
248(11) — Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 
Remission Orders: Nelly Bituala-Mayala Remission Order, P.C. 2009-968 (remis- 


sion of overpaid child tax benefits due to extreme hardship and CRA error as to her 
benefit entitlement). 


(1.1) Liability for refund by reason of s. 122.5 [GST 
credit] — If a person is a qualified relation of an individual (within 
the meaning assigned by subsection 122.5(1)), in relation to one or 
more months specified for a taxation year, the person and the indi- 


vidual are jointly and severally, or solidarily, liable to pay the lesser 
of 


(a) any excess described in subsection (1) that was refunded in 
respect of the taxation year to, or applied to a liability of, the 
individual as a consequence of the operation of section 122.5, 
and 


(b) the total of the amounts deemed by subsection 122.5(3) to 
have been paid by the individual during those specified months. 


Related Provisions: 160.1(2) — Liability still exists under other provisions; 
160.1(3) — Assessment. 


(2) Liability under other provisions — Subsection (1.1) does 
not limit a person’s liability under any other provision of this Act. 


(2.1) Liability for reftunds by reason of s. 122.61 [Child Tax 
Benefit] — Where a person was a cohabiting spouse or common- 
law partner (within the meaning assigned by section 122.6) of an 
individual at the end of a taxation year, the person and the indivi- 
dual are jointly and severally liable to pay any excess described in 
subsection (1) that was refunded in respect of the year to, or applied 
to a liability of, the individual as a consequence of the operation of 
section 122.61 if the person was the individual’s cohabiting spouse 
or common-law partner at the time the excess was refunded, but 
nothing in this subsection shall be deemed to limit the liability of 
any person under any other provision of this Act. 


Related Provisions: 160.1(3) — Assessment. 


(2.2) Liability for excess refunds under s. 126.1 to 
partners [UI premium tax credit] — Every taxpayer who, on 
the day on which an amount has been refunded to, or applied to the 
liability of, a member of a partnership as a consequence of the oper- 
ation of subsection 126.1(7) or (13) in excess of the amount to 
which the member was so entitled, is a member of that partnership 
is jointly and severally liable with each other taxpayer who on that 
day is a member of the partnership to pay the excess and to pay 
interest on the excess, but nothing in this subsection shall be 
deemed to limit the liability of any person under any other provi- 
sion of this Act. 


__ Proposed A it — 160.1 
(2.1) Liability for refunds by reason of 


Tax Benefit] — If a person was a cohabi 
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law partner (within the meaning assigned by section’ 122.6) of an 


individual at the end of a taxation year, the person and the indivi- 
dual are jointly and severally, or solidarily, liable to pay any ex- 
cess described in subsection (1) that was refunded in respect of 
the year to, or applied to a liability of, the individual as a conse-_ 
quence of the operation of section 122.61 if the person was the 
individual's cohabiting spouse or common-law partner at the time 
the excess was refunded, but nothing in this subsection shall be 
deemed to limit the aay of any person under any 8 other provi- 
sion of this Act. : 


(2.2) Liability for excess refunds under’ Ss. 426.1. to 


partners [UI premium tax credit] — Every taxpayer who, on 
the day on which an amount has been refunded to, or applied to 
the liability of, a member of a partnership as a consequence of the © 
operation of subsection 126.1(7) or (13 


ship is jointly and severally, or solidarily, liable with each other 
taxpayer who on that day is a member of the artnership to pay 
the excess and to pay interest on the excess, but nothing in this 
subsection shall be deemed to limit the liability of ay person : 
under any other provision ofthisAc.. 


Application: The July 16, 2010 draft legislation (Part 2 bijuralism), s. 229, will 
amend subsecs. 160.1(2.1) and (2.2) to tead as — to come > into force on Royal 
Assent. ‘ 


Technical ! ee (July hit & under 12(4). : 


SS 


(3) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable by the taxpayer because of 
subsection (1) or (1.1) or for which the taxpayer is liable because of 
subsection (2.1) or (2.2), and this Division applies, with such modi- 
fications as the circumstance require, in respect of an assessment 
made under this section as though it were made under section 152. 


Proposed Amendment - _ 160.1(3)_ | 


(3) Assessment — The Mase may. at any time assess a ax. 


payer in respect of any amount payable by the taxpayer because of | 


subsection (1) or (1.1) or for which the taxpayer is liable because 


of subsection (2.1) or (2.2), and the provisions of this Division _ 


(including, for greater certainty, the provisions in respect of inter-_ 
est payable) apply, with any modifications that the circumstances _ 


require, in respect of an assessment made under this section, a5, 


though it were made under section 152 in respect of taxes payable 


under this Part, except that no interest is payable on an amount — 
assessed in respect of an excess referred to in subsection (1) that — 


can reasonably be considered to arise as a Sa la? of the op- 
eration of section 122, Sor i226) 


Application: The July 16, 2010 draft ecieuon (Part en s. 115, will 
amend subsec. 160.1(3) to read as uae oe to Baseseincas made alter oe 
cember 20, 2002. / : — 


Technical Notes (July 2010): Subeecuon 160.1(3) slows the Minister of Na- : 
tional Revenue to assess a taxpayer in respect of excess refunds and overpayment 
for which the taxpayer is jointly and severally liable under subsection 160.1(1), (1.1), 
(2.1) or (2.2). Subsection 160.1(3) is amended, in respect of such assessments made 
after December 20, 2002, to clarify that such an assessment is subject to interest, 
except that no interest is payable to the extent that the excess refund is attributable to 
the overpayment of a GST tax credit or a child tax benefit. [This overrules Algoa 
Trust, [1998] 4 C.T.C. 2001 (TCC), and Currie, [2009] 1 CTC. 2139 (TCC), de- 


cided under 160(1), although Zen, [2010] 6 C.T.C. 28 (FCA) (leave to appeal denied _ 


2011 CarswellNat 47 (SCC)) suggests the amendment may not be needed — ed.) 


Selected Cases [subsec. 160.1(3)]: Matte v. R., [2004] 1 C.T.C. 2823 (TCC) 
(Interest applicable to excess refunds, even if such refunds applied against other tax 
debts). 


(4) Where amount applied to liability — Where an amount is 
applied to a liability of a taxpayer to Her Majesty 1 in right of Canada 
in excess of the amount to which the taxpayer is entitled as a refund 
under this Act, this section applies as though that amount had been 
refunded to the taxpayer on the day on which it was so applied. 


) in excess of the amount — 
to which the member was so entitled, is a member of that partner- _ 


S. 160.2(1) 


History [s. 160.1]: Subsec. 160.1(1.1) amended.and subsec. (1.2) added. by 2002, c. 
9,.s. 43, applicable to amounts deemed to be paid during months specified for 2001 et 
seg. Subsec. (1.1) formerly read: 


(1.1) Where a person is a qualified relation of an individual for a taxation year 
(within the meaning assigned by subsection 122.5(1)), the person and the indiyi- 
dual are jointly and severally liable to pay any excess described in subsection (1) 
that was refunded in respect of the year to, or applied to a liability of, the indivi- 
dual as a consequence of the operation of section 122.5, but nothing in this sub- 
section shall be deemed to limit the liability of any person under any other provi- 
sion of this Act. 


Subsec. 160.1(2.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subsec. 160.1(2.2) added, subsec. (3) amended, by 1994, c. 8, s. 25, applicable to 1993 
et seq. Subsec. (3) formerly read: 


(3) Assessment — The Minister may at any time assess a taxpayer in respect of 
any amount payable by the taxpayer, because of subsection (1) or (1.1) or for 
which the taxpayer is liable because of subsection (2.1), and this Division ap- 
plies, with such modifications as the circumstances require, to an assessment 
made under this section as though it had been made under section 152. 


Para. 160.1(1)(b) amended by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 16(1), to add 
reference to s. 122.61, applicable after 1992. 


Subsec. 160.1(2) repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 16(2), applica- 
ble to 1993 et seq. Subsec. (2) formerly read: 


(2) Joint and several liability — Where an individual resided at the end of a 
taxation year with a person who was a supporting person (within the meaning 
assigned by subsection 122.2(2)) of an eligible child of the individual for that 
year, the individual and that person are jointly and severally liable to pay any 
excess described in subsection (1) that was refunded to the individual in respect 
of the year as a consequence of the operation of section 122.2 or 164.1 and inter- 
est on such excess, but nothing in this subsection shall be deemed to limit the 
liability of any person under any other provision of this Act. 


Subsec. 160.1(2.1) added; and subsec. (3) amended by 1994, c. 7, Sch. VII (1992, c. 
48), subsec. 16(3), applicable to 1991 et seg. except that in its application to the 1991 
and 1992 taxation years subsec. (3) shall be read as follows: 


(3) The Minister may at any time assess a taxpayer in respect of any amount 
payable by the taxpayer because of subsection (1) or (1.1) or for which the tax- 
payer is liable because of subsection (2) or (2.1), and the provisions of this Divi- 
sion apply, with such modifications as the circumstances require, in respect of an 
assessment made under this section as though it had been made under section 
eye 


Subsec. 160.1(3) formerly read: 


(3) The Minister may at any time assess a taxpayer in respect of any amount 
payable by the taxpayer by virtue of subsection (1) or (1.1) or for which the 
taxpayer is liable by virtue of subsection (2) of this section or subsection 
160.1(2.1) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, and the provisions of this Division are applicable, with such modifications 
as the circumstances require, in respect of an assessment made under this section 
as though it had been made under section 152. 


Para. 160.1(1)(b) amended by 1994, c..7, Sch. II (1991, c. 49), subsec. 132(1), to add 
“(other than any portion thereof that can reasonably be considered to arise as a conse- 
quence of the operation of section 122.5)”, applicable to 1989 et seq. 


Subsec. 160.1(4) added by. 1994, c. 7, Sch. II (1991, c.. 49), subsec. 132(2), applicable 
to 1990 et seq. 


Definitions [s. 160.1]: “amount”, “assessment” Aa) 
habiting spouse or common-law partner” — 122.6; “common-law partner”, “common- 
law partnership” — 248(1); “Her Majesty” — Interpretation Act 35(1);, “individual”, 
“Minister” — 248(1); “months specified” — 122.5(4); “person” — 248(1); “prescribed 
rate” — Reg. 4301; “qualified relation” — 122.5(1);. “taxation year” — 249; ‘“tax- 
payer” — 248(1). 


“child” — 252(1);. “co- 


39 ke 


160.2 (1) Joint and several liability in respect of amounts 
received out of or under RRSP — Where 


(a) an amount is received out of or under a registered retirement 
savings plan by a taxpayer other than an annuitant (within the 
meaning assigned by subsection 146(1)) under the plan, and 


(b) that amount or part thereof would, but for paragraph (a) of 
the definition “benefit” in subsection 146(1), be received by the 
taxpayer as a benefit (within the meaning assigned by. that 
definition), 
the taxpayer and the last annuitant under the plan are jointly and 
severally liable to pay a part of the annuitant’s tax under this Part 
for the year of the annuitant’s death equal to that proportion of the 
amount by which the annuitant’s tax for the year is greater than it 
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would have been if it were not for the operation of subsection 
146(8.8) that the total of all amounts each of which is an amount 
determined under paragraph (b) in respect of the taxpayer is of the 
amount included in computing the annuitant’s income by virtue of 
that subsection, but nothing in this subsection shall be deemed to 
limit the liability of the annuitant under any other provision of this 
Act. 

Proposed Amendment — 160.2(1) closing words _ 
the taxpayer and the last annuitant under the plan are jointly and 
severally, or solidarily, liable to pay a part of the annuitant’s tax 
under this Part for the year of the annuitant’s death equal to that — 
proportion of the amount by which the annuitant’s tax for the year 
is greater than it would have been if it were not for the operation — 
of subsection 146(8.8) that the total of all amounts each of which | 
is an amount determined under paragraph (b) in respect of the tax- 
payer is of the amount included in computing the annuitant’s in- 
come because of that subsection, but nothing in this subsection 
limits the liability of the annuitant under any other provision of 
this Act or of the taxpayer for the interest that the taxpayer is lia- 
ble to pay under this Act on an assessment in respect of the 
amount that the taxpayer is liable to pay because of this 
subsection. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 


116(1), will amend the closing words of subsec. 160.2(1) to read as above, applicable 
to assessments made after December 20, 2002. 


Technical Notes (July 2010): Subsection 160.2(1) provides that a taxpayer who 
receives benefits out of another person’s registered retirement savings plan is jointly 
and severally liable for the portion of that other person’s tax that is attributable to 
those benefits. Subsection 160.2(2) provides a similar result with respect to benefits 
received out of another person’s registered retirement income fund, The Minister 
may assess the taxpayer for such a liability under subsection 160.2(3). 


Subsections 160.2(1), (2) and (3) are amended, in respect of assessments made after 
December 20, 2002, to clarify that the assessment is subject to interest, without any 
limit on the amount of interest for which the taxpayer may be liable. [This overrules 
Algoa Trust, [1998] 4 C,T.C. 2001 (TCC), and Currie, [2009] 1 C.T.C. 2139 (TCC), 
decided under 160(1), although Zen, [2010] 6 C.T.C. 28 (FCA) (leave to appeal de- 
nied 2011 CarswellNat 47 (SCC)) suggests the amendment may not be needed — 
ed,] 


Interpretation Bulletins: IT-500R: RRSPs — death of an annuitant. 


(2) Joint and several liability in respect of amounts 
received out of or under RRIF — Where 


(a) an amount is received out of or under a registered retirement 
income fund by a taxpayer other than an annuitant (within the 
meaning assigned by subsection 146.3(1)) under the fund, and 


(b) that amount or part thereof would, but for paragraph 
146,3(5)(a), be included in computing the taxpayer’s income for 
the year of receipt pursuant to subsection 146.3(5), 


the taxpayer and the annuitant are jointly and severally liable to pay 
a part of the annuitant’s tax under this Part for the year of the annui- 
tant’s death equal to that proportion of the amount by which the 
annuitant’s tax for the year is greater than it would have been if it 
were not for the operation of subsection 146.3(6) that the amount 
determined under paragraph (b) is of the amount included in com- 
puting the annuitant’s income by virtue of that subsection, but noth- 
ing in this subsection shall be deemed to limit the liability of the 
annuitant under any other provision of this Act. 


Proposed Amendment — 160. 2(2) closing words 


the taxpayer and the annuitant are jointly and severally, or 
solidarily, liable to pay a part of the annuitant’s tax under this Part 
for the year of the annuitant’s death equal to that proportion of the 
amount by which the annuitant’s tax for the year is greater than it 
would have been if it were not for the operation of subsection 
146.3(6) that the amount determined under paragraph (b) is of the 
amount included in computing the annuitant’s income because of 
that subsection, but nothing in this subsection limits the liability 
of the annuitant under any other provision of this Act or of the 
taxpayer for the interest that the taxpayer is liable to pay under 
this Act on an assessment in respect of the amount that the tax- 
payer is liable to pay because of this subsection. 


be pote . 
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ay, or condanly” liable to pay | the atte of the axpaye 
le taxpayer that 
cludes that time that is ae to the amount, it ote determine 


A is the amount of the are S tax under he Part for that ie 
tion year; and 


B_ is the amount that would be the ratpeger s tax tnider this Pave 
for that taxation year if no amount were deemed by section — 
75.2 to have been received by the taxpayer out of or under the — 
annuity in that taxation year. 


Related Provisions: 160.2(2.2) — No limitation « on liability; 160. ae — Rules 
applicable when (2.1) applies. 


(2.2) No limitation on MBIA re SHPect ath WOR ny limits. 
neither — 


At 
(a) the liability of the taxpayer referred to in thae! subsection 
~ under any other provision of this Act; nor 


(b) the liability of an annuitant or policyholder (Sfetiod to in” 
that subsection for the interest that the annuitant or policy 
holder is liable to pay under this Act on an assessment in re- 
spect of the amount that the annuitant or policyholder is liable 
to pay because of that subsection. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
116(3), will add subsecs. 160.2(2. 1) and (2.2), applicable to assessments made after 
2005. 


bessiike Notes (July 2010): New subsection 160.2(2.1) applies to annuities that 
e “qualifying trust annuities” with respect to a taxpayer (as defined in new subsec- f 
sc 60.011(2)). i ee 


A distinguishing feature of a qualifying trust annuity with respect toa taxpayer i is that 
the annuitant thereunder is a trust under which the taxpayer is a beneficiary. Such an 
annuity will typically be acquired and held either by the trust that is the annuitant — 
under the annuity, or by the estate of a deceased spouse, common-law partner, parent 
or grandparent of the taxpayer which acquired the annuity with proceeds received — 
from a registered retirement savings plan or registered retirement income fund of the _ 
deceased individual or from a registered pension plan in which the deceased indivi- — 
dual participated. 


Where the cost of a qualifying trust annuity with respect to a taxpayer is dellictia 
by the taxpayer under paragraph 60(1) and the taxpayer has not died before 2006. 
new section 75.2 deems amounts payable out of or under the annuity after 2005 and | 
before the taxpayer’s death to have been received by the taxpayer. Section 75.2 also 
deems the taxpayer to have received, immediately before death, an amount out 
under the annuity equal to the fair market value of the annuity. By virtue of 1 para 
graph 56(1)(d.2), the ee is required to include these amounts in i in- : 
come under Part I. 


New subsection 160.2(2.1) provides that, where a taxpayer is deemed by section [S25 
to have received an amount from a qualifying trust annuity, the annuitant and the : 
policyholder (which may be one and the same) are jointly and severally, or solidarily, 
liable for the portion of the taxpayer’s tax that is attributable to the amounts ‘that the 
taxpayer is deemed to have received from the annuity. The Minister of National Rev-_ 
enue may reassess the annuitant and the policyholder for such ¢ a Hability. unde Sh 
section 160.2(3). 


New subsection 160. 2(2.2) provides that the provisions of new subsection: 160. 22. oe 

which make the annuitant and policyholder of a “qualifying trust annuity” wi 
spect to a taxpayer (as defined in new subsection 60.01 1(2)) jointly and severally, or . 
solidarily, liable for a portion of the taxpayer’s tax, do not limit the liability of the ! 
taxpayer under any provision of the Act. It also provides that there is no limitatio 
the liability of the annuitant or policyholder for the interest for which the annuitant o 
policyholder is liable under the Act on an assessment in respect of an amount that mes 

annuitant or policyholder is liable to pay because of subsection 160.2(2.1) A 
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(3) Minister may assess recipient — The Minister may at any 
time assess a taxpayer in respect of any amount payable by virtue of 
this section and the provisions of this Division are applicable, with 
such modifications as the circumstances require, in respect of an 
assessment made under this section as though it had been made 
Bader section aol 


(4) Rules applicable — Where a taxpayer and an annuitant have, 
by virtue of subsection (1) or (2), become jointly and severally lia- 
ble in respect of part or all of a liability of the annuitant under this 
fish: ine SEPT HnE rules aPRy 


m a payment by the taxpayer on account of the taxpayer’s lia- 
pully shall to the extent a EE Se the a habinty, but 


Technical Notes (ouly 201 10), See under 2a. 


(b) a Coenen by the annuitant on account of me annuitant’s ce 
bility: only discharges the taxpayer’s liability to the extent that 
the payment operates to reduce the annuitant’s liability to an 
amount less than the amount in respect of which the taxpayer 
was, by subsection (1) or (2), as the case may be, made jointly 
aid apusrally liable. 


Proposed | Amenc ment — 160.2(4)(b) 


P payment by the annuitant on account of the ann 
a liability. pete ne oe s liability. only 


ayer ioe by subsection (1) or (2), as othe case a be inde 
nd ally or — cue ee 


ae and eee saiae or il 
spect of part or all of a hab ity of the ae 
following rules apply: _ 8 
(a) a payment by the annuitant on accou of the anmuitant 
liability, or by the policyholder on— 


7 f. the. polic a 


S. 160.21(3)(b) 


: holder’ s Jiability, salt to the sae sees the payment pene 


PAIS sheer ‘taxpayer on account Gees taxpayer's 
liability only discharge the annuitant’s and the policyholder’s — 


Definitions [s. 160.2]: “amount”, “annuity”, “assessment” — 248(1); “Minister? — 
248(1); “qualifying trust annuity” — 60.011(2), 248(1); “registered retirement income 
fund” — 146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); 
“taxation year” — 249; “taxpayer” — 248(1). 


Interpretation Bulletins [s. 160.2]: IT-500R: RRSPs — death of an annuitant. 


160.21 (1) Joint and several liability — registered disability 
savings plan — Where, in computing income for a taxation year, 
a taxpayer is required to include an amount in respect of a disability 
assistance payment (as defined in subsection 146.4(1)) that is 
deemed by subsection 146.4(10) to have been made at any particu- 
lar time from a registered disability savings plan, the taxpayer and 
each holder (as defined in subsection 146.4(1)) of the plan immedi- 
ately after the particular time are jointly and severally, or solidarily, 
liable to pay the part of the taxpayer’s tax under this Part for that 
taxation year that is equal to the amount, if any, determined by the 
formula 


A-B 
where 


A is the amount of the taxpayer’s tax under this Part for that taxa- 
tion year; and 


B_ is the amount that would be the taxpayer’s tax under this Part for 
that taxation year if no disability assistance payment were 
deemed by subsection 146.4(10) to have been paid from the plan 
at the particular time. 


Related Provisions: 160.21(2) — No limitation on liability; 160.21(3) — Discharge 
of holder’s liability; 160.21(4) — Assessment. 


(2) No limitation on liability — Subsection (1) limits neither 


(a) the liability of the taxpayer referred to in that subsection 
under any other provision of this Act, nor 


(b) the liability of any holder referred to in that subsection for 
the interest that the holder is liable to pay under this Act on an 
assessment in respect of the amount that the holder is liable to 
pay because of that subsection. 


(3) Rules applicable — registered disability savings 
plans — Where a holder (as defined in subsection 146.4(1)) of a 
registered disability savings plan has, because of subsection (1), be- 
come jointly and severally, or solidarily, liable with a taxpayer in 
respect of part or all of a liability of the taxpayer under this Act, the 
following rules apply: 


(a) a payment by the holder.on account of the holder’s liability 
shall to the extent of the payment discharge the holder’s liabil- 
ity, but 


(b) a payment by the taxpayer on account of the taxpayer’s lia- 
bility only discharges the holder’s liability to the extent that the 
payment operates to reduce the taxpayer’s liability to an amount 
less than the amount in respect of which the holder was, by sub- 
section (1), made liable. 


S. 160.21(4) 


(4) Assessment — The Minister may at any time assess a tax- 
payer in respect of any amount payable because of this section, and 
the provisions of this Division (including, for greater certainty, the 
provisions in respect of interest payable) apply, with any modifica- 
tions that the circumstances require, in respect of an assessment 
made under this section as though it had been made under section 
152 in respect of taxes payable under this Part. 

History [s. 160.21]: S. 160.21 added by 2007, c. 35, s. 118, applicable to 2008 et seq. 
Definitions [s. 160.21]: “amount”, “assessment”, “Minister” — 248(1); “registered 
disability savings plan” — 146.4(1), 248(1); “taxation year” — 249; “taxpayer” — 
248(1). 

Information Circulars: 99-1: Registered disability savings plans. 


160.3 (1) Liability in respect of amounts received out of or 
under RCA trust — Where an amount required to be included in 
the income of a taxpayer by virtue of paragraph 56(1)(x) is received 
by a person with whom the taxpayer is not dealing at arm’s length, 
that person is jointly and severally liable with the taxpayer to pay a 
part of the taxpayer’s tax under this Part for the taxation year in 
which the amount is received equal to the amount by which the tax- 
payer’s tax for the year exceeds the amount that would be the tax- 
payer’s tax for the year if the amount had not been received, but 
nothing in this subsection shall be deemed to limit the liability of 
the taxpayer under any other provision of this Act. 


(2) Minister may assess recipient — The Minister may at any 
time assess a person in respect of any amount payable by the person 
by virtue of this section and the provisions of this Division are ap- 
plicable, with such modifications as the circumstances require, in 
respect of an assessment made under this section as though it had 
been made under section 152. 


Proposed Amendment — 160.3(1), (2) 


160.3 (1) Liability in respect of amounts received out of 
or under RCA trust — If an amount required to be included in 
the income of a taxpayer because of paragraph 56(1)(x) is re- 
ceived by a person with whom the taxpayer is not dealing at arm’s 
length, that person is jointly and severally, or solidarily, liable - 
with the taxpayer to pay a part of the taxpayer’s tax under this 
Part for the taxation year in which the amount is received equal to 
the amount by which the taxpayer’s tax for the year exceeds the 
amount that would be the taxpayer’s tax for the year if the amount 
had not been received, but nothing in this subsection limits the 
liability of the taxpayer under any other provision of this Act or of 
the person for the interest that the person is liable to pay under 
this Act on an assessment in respect of the amount that the person 
is liable to pay because of this subsection. 


(2) Assessment — The Minister may. at any time assess a per- 
son in respect of any amount payable because of this section, and 
the provisions of this Division (including, for greater certainty, the 
provisions in respect of interest payable) apply, with any modifi- 
cations that the circumstances require, in respect of an assessment 
made under this section as though it had been made under section 
152 in respect of taxes payable under this Part. 

Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 117, will 
amend subsecs. 160.3(1) and (2) to read as above, applicable to assessments. made 
after December 20, 2002: 

Technical Notes (July 2010): Subsection 160.3(1) provides that a person who 
receives benefits from a retirement compensation arrangement that relate to another 
taxpayer’s employment is jointly and severally liable for the portion of that other 
taxpayer’s tax that is attributable to such benefits. The Minister of National Revenue 
may assess the person for such a liability under subsection 160.3(2) of the Act. Sub- 
sections 160.3(1) and (2) are amended, in respect of assessments made after Decem- 
ber 20, 2002, to clarify that such an assessment is subject to interest, without any 
limit on the amount of interest for which the person may be liable. [This overrules 
Algoa Trust, [1998] 4 C.T.C. 2001 (TCC), and Currie, [2009] 1 C.T.C. 2139! (TEC), 
decided under 160(1), although Zen, [2010] 6 C.T.C. 28 (FCA) (leave to appeal de- 
nied 2011 CarswellNat 47 (SCC)) suggests the amendment may not be needed — 
ed.] 


(3) Rules applicable — Where a taxpayer and another person 
have, by virtue of subsection (1), become jointly and severally lia- 
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ble in respect of part or all of a liability of the taxpayer under this 
Act, the following rules apply: | pee 


Proposed Amendment — 160 


23 (C1), WI amend the opening words of subsec. 
into force on Royal Assent. » y 
Technical Notes (July 2010): See under 12(4). 


(a) a payment by the other person on account of the other per- 
son’s liability shall to the extent thereof discharge the joint lia- 
bility; but 


. Proposed Amendment — 160.3(3)(a) _ 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism) 
231(2), will amend para. 160.3(3)(a) by substituting “their liability” for “the 
bility”, to come into force on Royal Assent. 
Technical Notes (July 2010): See under 12(4). 


(b) a payment by the taxpayer on account of the taxpayer’s lia- 
bility only discharges the other person’s liability to the extent 
that the payment operates to reduce the taxpayer’s liability to an 
amount less than the amount in respect of which the other per- 
son was, by subsection (1), made jointly and severally liable. 


Proposed Amendment — 160.3(3)(b) 
(b) a payment by the taxpayer on account of the taxpayer’s — 
liability discharges the other person’s liability only to the ex- — 
tent that the payment operates to reduce the taxpayer’s liability 
to an amount less than the amount in respect of which the other 
person was, by subsection (1), made jointly and severally, or — 
solidarily, liable. ae . 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. _ 
231(3), will amend para. 160.3(3)(b) to read as above, to come into force on Royal 
Assent. od! : . 


Technical Notes (July 2010): See under 12(4). 


Related Provisions [s. 160.3]: Part XI.3 — Tax in respect of retirement compensa- 
tion arrangements. 


Definitions [s. 160.3]: “amount” — 248(1); “arm’s length” — 251(1); “assessment”, 
“Minister”, “person” — 248(1); “taxation year” — 249; “taxpayer” — 248(1). 


160.4 (1) Liability in respect of transfers by insolvent cor- 
porations — Where property is transferred at any time by a cor- 
poration to a taxpayer with whom the corporation does not deal at 
arm’s length at that time and the corporation is not entitled because 
of subsection 61.3(3) to deduct an amount under section 61.3 in 
computing its income for a taxation year because of the transfer or 
because of the transfer and one or more other transactions, the tax- 
payer is jointly and severally liable with the corporation’ to pay an 
amount of the corporation’s tax under this Part for the year equal to 
the amount, if any, by which the fair market value of the property at 
that time exceeds the fair market value at that time of the considera- 
tion given for the property, but nothing in this subsection limits the 
liability of the corporation under any other provision of this’ Act. 


Proposed Amendment — 160.4(1) _ 


160.4 (1) Liability in respect of transfers by insolvent co ve 
porations — If property is transferred at any time by a corpo: 
tion to a taxpayer with whom the corporation does not de: 
arm’s length at that time and the corporation is not entitled 
cause of subsection 61.3(3) to deduct an amount un aC 
61.3 in computing its income for a taxation year bec 
transfer or because of the transfer and one or more other trans 
tions, the taxpayer is jointly and severally, or solidarily, li: 

with the corporation to pay the lesser of the corporation’s tax 
able under this Part for the year and the amount, if any, by whic 
the fair market value of the property at that time exceeds 
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Related Provisions: 160(3.1) — Fair market value of undivided interest in property. 


(2) Indirect transfers — Where 


(a) property is transferred at any time from a taxpayer (in this 
subsection referred to as the “‘transferor’’) to another taxpayer (in 
this subsection referred to as the “transferee’’?) with whom the 
transferor does not deal at arm’s length, 


(b) the transferor is liable because of subsection (1) or this sub- 
section to pay an amount of the tax of another person (in this 
subsection referred to as the “debtor’) under this Part, and 


(c) it can reasonably be considered that one of the reasons of the 
transfer would, but for this subsection, be to prevent the enforce- 
ment of this section, 


the transferee is jointly and severally liable with the transferor and 
the debtor to pay an amount of the debtor’s tax under this Part equal 
to the lesser of the amount of such tax. that the transferor was liable 
to pay, at that time and the amount, if any, by which the fair market 
value of the property at that time exceeds the fair market value at 
that time of the consideration given for the property, but nothing in 
this subsection limits the liability of the debtor or the transferor 
oc any Phot ay of Ja Nes 


& i 
debtor or the transferor under ar y provision 0! : 
ansferee ir the interest that the transferee i is liable to pay under 


118), will 1 ane ns a 
to assessments | made after December 20, 2002 


Technical Notes (Jt 


(3) Minister may assess recipient — The Minister may at any 
time assess a person in respect of any amount payable by the person 


S. 161(1)(a) 


because of this section and the provisions of this Division apply, 
with such modifications as the circumstances require, in respect of 
an assessment made under this section, as though it had been made 


under section 152. 


(4) Rules applicable — Where a corporation and another person 
have, because of subsection (1) or (2), become jointly and severally 
liable in respect of part or all of a liability of the corporation under 
tus Act 


The aly, 16, 2010 draft legislation Oat 
words of subsec. 160.4(4) to read as s abovG: to come 


(a) a payment pa the other person on account of that person’s 
liability shall to the extent thereof discharge the joint liability; 
and 


— Tess ee 
ility” for “the joint lia- 


“o a payment by the corporation on account of the corporation’s 
liability discharges the other person’s liability only to the extent 
that the payment operates to reduce the corporation’s liability to 
an amount less than the amount in respect of which the. other 
person was, by subsection (1) or (2), as the case may. be, made 
liable. 


History [s. 160.4]: S. 160.4 added by 1995, c. 21, s. 40, applicable to transfers that 
occur after December 20, 1994. 

Definitions [s. 160.4]: “amount” — 248(1); “arm’s) length” — 251(1); “corpora- 
tion” — 248(1), Interpretation Act. 35(1); “debtor? — 160.4(2)(b); “fair market 
value” — 160(3.1); “Minister”, “person”, “property” — 248(1); “taxation year” — 
249(1); “taxpayer” — 248(1); “transferee”, “transferor” — 160.4(2)(a). 


Interest 


161. (1) General [interest on late balances] — Where at any 
time after a taxpayer’s balance-due day for a taxation year 


(a) the total of the taxpayer’s taxes payable under this Part and 
Parts 1.3, VI and VI.1 for the year 
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exceeds 


(b) the total of all amounts each of which is an amount paid at or 
before that time on account of the taxpayer’s tax payable and 
applied as at that time by the Minister against the taxpayer’s lia- 
bility for an amount payable under this Part or Part I.3, VI or 
VI.1 for the year, } | 


the taxpayer shall pay to the Receiver General interest at the pre- 
scribed rate on the excess, computed for the period during which 
that excess is outstanding. 


Related Provisions: 18(1)(t)— Interest is non-deductible; 150 — Filing returns; 
156.1(4) — Due date for paying balance; 160(1)(e)(ii) — Third party can be liable for 
interest; 161(5), (6.1), (7) — Special rules; 161.1 — Offset of refund interest against 
arrears interest; 161.2 —No interest if balance paid within 20-day grace period; 
161.3 — Interest and penalty up to $25 may be cancelled if tax paid; 164(3) — Interest 
on refunds paid by CRA; 220(3.1)— Waiver or cancellation of interest; 
220(4.5)(b)G) —No interest on unpaid departure tax if security provided; 
220(4.6)(d)(i) — No interest on unpaid tax on distribution of property by trust to non- 
resident beneficiary where security provided; 221.1 — Application of interest where 
legislation retroactive; 227(8.3), (9.3) — Interest on certain withholding taxes not paid; 
248(11) — Interest compounded daily; 261(11)(c) — Currency in which interest paya- 
ble when functional currency election made. 
History: The opening words of subsec. 161(1) amended by 1997, c. 25, subsec. 50(1), 
applicable to 1996 et seg. The opening words formerly read: 

(1) Where at any time after the day on or before which a taxpayer is required to 

pay the remainder of the taxpayer’s tax payable under this Part for a taxation 

year (or would be so required if a remainder of such tax were payable), 


Subsec. 161(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 96(1), applica- 
ble to 1992 et seg. Subsec. (1) formerly read: 


161. (1) Where at any time after the day on or before which a taxpayer is re- 
quired to pay the remainder of the taxpayer’s tax payable under this Part for a 
taxation year, 


(a) the amount of the taxpayer’s tax payable for the year under this Part 
exceeds 


(b) the total of all amounts each of which is an amount paid at or before that 
time on account of the taxpayer’s tax payable and applied as at that time by 
the Minister against the taxpayer’s liability for an amount payable under this 
Part for the year, 
the person liable to pay the tax shall pay to the Receiver General interest at the 
prescribed rate on the excess computed for the period during which that excess is 
outstanding. 


Clause 117 of 1994, c. 21 provides: “Notwithstanding any other provision of the Act 
[i.e., the Income Tax Act] or of this Act, nothing in this Act shall affect the amount of 
any interest payable under the Income Tax Act by a life insurance corporation in respect 
of any period, or part of a period, that is before March 15, 1993.” 

Selected Cases [subsec. 161(1)]: MNR y. Zen, [2010] 6 C.T.C. 28 (FCA) (Addi- 
tional assessments not required in order to collect taxes and accrued interest on direc- 
tors’ liability); Koenig v. R., [1997] 2 C.T.C. 3077 (TCC) (Instruction to apply over- 
payment from earlier year to later year meant that taxpayer had paid taxes by due date); 
Rath v. R., [1982] C.T.C. 207 (FCA) (No interest exigible on amounts refunded in 
error). 


Regulations: 4301(a) (prescribed rate of interest). 

I.T. Application Rules: 62(2) (subsec. 161(1) applies to interest payable in respect of 
any period after December 23, 1971). 

Information Circulars: 07-1: Taxpayer relief provisions. 


(2) Interest on instalments — In addition to the interest payable 
under subsection (1), where a taxpayer who is required by this Part 
to pay a part or instalment of tax has failed to pay all or any part 
thereof on or before the day on or before which the tax or instal- 
ment, as the case may be, was required to be paid, the taxpayer shall 
pay to the Receiver General interest at the prescribed rate on the 
amount that the taxpayer failed to pay computed from the day on or 
before which the amount was required to be paid to the day of pay- 
ment, or to the beginning of the period in respect of which the tax- 
payer is required to pay interest thereon under subsection (1), 
whichever is earlier. 

Related Provisions: 18(1)(t) — Interest is non-deductible: 107(S.1) — Trust’s gain 
on distribution to non-resident beneficiary does not increase instalment requirements; 
128.1(5) — Deemed disposition on emigration does not increase instalment require- 
ments, 155-157 — Times for instalments; 161(4) — Limitation — farmers and fisher- 
men; 161(4.01) — Limitation — other individuals; 161(4.1) — Limitation — corpora- 
tions; 161(5), (6.1), (7) — Special rules; 161(8) — Deemed instalments; 161(10) — 
When amount deemed paid; 163.1—Penalty for late or deficient instalments; 
211.5(2) — Interest on instalments of Part XII.3 tax; 220(3.1) — Waiver or cancella- 
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tion of interest; 221.1— Application of interest where legislation retroactive; 
248(11) — Interest compounded daily. 

History: Subsec. 49(4) of 1996, c. 21, provides that no interest is payable under sub- 
sec. 161(2) in respect of any amount that became payable before July 1995 because of 
subsec. 190.1(1.2). ; 

Selected Cases [subsec. 161(2)]: Canada v. Ritchie (E.S.), [1993] 2 C.T.C. 24 
(FCA) (Interest due on instalments where additional income received after instalment 
due date); Union Gas Ltd. v. MNR, [1991] 1 C.T.C. 1 (FCA) (Interest on deficiency 
when instalments not satisfying current year’s tax liability). ‘ 


Regulations: 4301(a) (prescribed rate of interest). 


I.T. Application Rules: 62(2) (subsec. 161(2) applies to interest payable in respect of 
any period after December 23, 1971. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 
Information Circulars: 07-1: Taxpayer relief provisions. 


(2.1) [Repealed] 


History: Subsec. 161(2.1) repealed by 2003, c. 15, subsec. 116(1), applicable to taxa- 

tion years that end after June 2003. It formerly read: 
(2.1) Exception — Where the total of all amounts each of which is an amount of 
interest payable under subsection (2) by a taxpayer, including any interest paya- 
ble under subsection (2) because of its application under section 36 of the Can- 
ada Pension Plan to any amount paid or payable under that Act, or under any 
provision of an Act of a province with which the Minister of Finance has entered 
into an agreement for the collection of the taxes payable to the province under 
that Act that is similar to subsection (2) does not exceed $25 for a taxation year, 
the Minister shall not assess the interest. 


Subsec. 161(2.1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 133(1). Sub- 
sec. 161(2.1) formerly read: 


(2.1) Where the total of all amounts each of which is an amount of interest paya- 
ble by a taxpayer under subsection (2) or under any similar provision of an Act 
of a province with which the Minister of Finance has entered into an agreement 
for the collection of the taxes payable to the province under that Act does not 
exceed $25 for a taxation year, the Minister shall not assess that interest. 


(2.2) Contra interest [offset interest] — Notwithstanding sub- 
sections (1) and (2), the total amount of interest payable by a tax- 
payer (other than a testamentary trust) under those subsections, for 
the period that begins on the first day of the taxation year for which 
a part or instalment of tax is payable and ends on the taxpayer’s 
balance-due day for the year, in respect of the taxpayer’s tax or in- 
stalments of tax payable for the year shall not exceed the amount, if 
any, by which 


(a) the total amount of interest that would be payable for the 
period by the taxpayer under subsections (1) and (2) in respect 
of the taxpayer’s tax and instalments of tax payable for the year 
if no amount were paid on account of the tax or instalments 


exceeds 


(b) the amount of interest that would be payable under subsec- 
tion 164(3) to the taxpayer in respect of the period on the 
amount that would be refunded to the taxpayer in respect of the 
year or applied to another liability if 


(i) no tax were payable by the taxpayer for the year, 


(ii) no amount had been remitted under section 153 to the 
Receiver General on account of the taxpayer’s tax for the 
year, 


(ili) the rate of interest prescribed for the purpose of subsec- 
tion (1) were prescribed for the purpose of subsection 164(3), 
and 


(iv) the latest of the days described in paragraphs 164(3)(a), 
(b) and (c) were the first day of the year. 


Related Provisions: 161.1 — Offset of refund interest and arrears interest of differ- 
ent years. 


History: Subsec. 161(2.2) amended by 1997, c. 25, subsec. 50(2), applicable to 1996 
et seq. Subsec. (2.2) formerly read: 


(2.2) Interest on instalments [offset interest] — Notwithstanding subsections 
(1) and (2), the total amount of interest payable by a taxpayer (other than a testa- 
mentary trust) under those subsections for the period commencing on the first 
day of the taxation year for which a part or instalment of tax is payable and 
ending 


(a) where the taxpayer is a corporation, on the day on or before which the 
corporation is, pursuant to paragraph 157(1)(b), required to pay the remain-. 


1340 


Division I — Returns, Assessments, Payment and Appeals 


der of its tax payable under this Part for the year or would be so required if a 
remainder of the tax were payable, and 
(b) in the case of an individual, on the individual’s balance-due day for the 
year, 
in respect of the tax or instalments thereof payable for the year shall not exceed, 
the amount, if any, by which 


(c) the total amount of interest that would be payable for the period by the 
taxpayer under subsections (1) and (2) in respect of the taxpayer’s tax and 
instalments thereof payable for the year if no amount were paid on account 
of the tax or instalments 


exceeds 


(d) the amount of interest that would be payable under subsection 164(3) to 
the taxpayer in respect of the period on the amount that would be refunded 
to the taxpayer in respect of the year or applied to another liability if. 

(i) no tax were payable by the taxpayer for the year, 

(ii) no amount had been remitted under section 153 to the Receiver Gen- 

eral on account of the taxpayer’s tax for the year, 


(iii) the rate of interest prescribed for the purpose of subsection. (1) were 
prescribed for the purpose of subsection 164(3), and 
(iv) the latest of the days described in paragraphs 164(3)(a), (b) and (c) 
were the first day of the year. 
Para. 161(2.2)(d) amended by 1996, c. 21, s. 42, applicable to interest that is calculated 
in respect of periods after June 1995. Para. (d) formerly read: 


(d) the amount of interest that would be payable under subsection 164(3) to the 
taxpayer in respect of the period on the amount that would be refunded to the 
taxpayer in respect of the year or applied to another liability if no tax were paya- 
ble by the taxpayer for the year, no amount had been remitted to the Receiver 
General on account of the taxpayer’s tax for the year under section 153 and the 
latest of the days described in paragraphs 164(3)(a), (6) and (c) were the first day 
of the year. 

Para. 161(2.2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 133(2), appli- 

cable to 1990 et seg. Para. (b) formerly read: 
(b) in any other'case, on April 30 in the taxation year immediately following the 
year, 

Regulations: Reg. 4301(a) (prescribed rate of interest). 


(3) [Repealed] 
History: Subsec. 161(3) repealed by 1994, c. 7, Sch. II (1991, c. 49), subsec. 133(3), 
applicable to 1988 et seq. Para. 161(3) formerly read: 


(3) In addition to the interest payable under subsection (1), where a corporation 
that paid tax for a taxation year under subsection 157(2) had a taxable income for 
the year of more than $10,000 or had a tax payable for the year under Part VI.1, 
it shall, forthwith after assessment, pay to the Receiver General-an amount of 
interest equal to 3% of the total of the taxes payable by it under this Part and Part 
VI.1 for the year. 


(4) Limitation — farmers and fishermen — For the purposes 
of subsection (2) and section 163.1, where an individual is required 
to pay a part or instalment of tax for a taxation year computed by 
reference to a method described in subsection 155(1), the individual 
shall be deemed to have been liable to pay on or before the day 
referred to in subsection 155(1) a part or instalment computed by 
reference to 


(a) the amount, if any, by which 
(i) the tax payable under this Part by the individual for the 


year, determined before taking into consideration the speci- 
fied future tax consequences for the year, 
exceeds 
(ii) the amounts deemed by subsections 120(2) and (2.2) to 
have been paid on account of the individual’s tax under this 
Part for the year, determined before taking into consideration 
the specified future tax consequences for the year, 
(b) the individual’s instalment base for the preceding taxation 
year, or 


(c) the amount stated to be the amount of the instalment payable | 


by the individual for the year in the notice, if any, sent to, the 
individual by the Minister, 


whichever method gives rise to the least amount required to be paid 
by the individual on or before that day. 

Related Provisions: 107(5.1) — Trust’s gain on distrubition to non-resident benefi- 
ciary does, not increase instalment requirements; 128.1(5) — Deemed disposition on 
emigration does not increase instalment requirements. 


S. 161(4:01) 


History: Subpara. 161(4)(a)(ii) amended by. 2000, c..19, subsec. 47(1), applicable to 
1999 et seq. The subpara. formerly read: 


(ii) the: amount deemed, by subsection 120(2) to have been paid.on account of the 
individual’s tax under this Part for the year, determined before taking into con- 
sideration the specified future tax consequences for the year, 


Para. 161(4)(a) amended by 1997, c. 25, subsec. 50(3), applicable to 1996 et seq. Para. 
(a) formerly read: 


(a) the amount, if any, by which the tax payable under this Part by the individual 
for the year exceeds the amount deemed by subsection 120(2) to have. been paid 
on account of the individual’s tax under this Part for. the year, 


See. also History for 161(4.01). 


(4.01) Limitation — other individuals — For the purposes of 
subsection (2) and section 163.1, where an individual is required to 
pay a part or instalment of tax for a taxation year computed by ref- 
erence to a method described in subsection 156(1), the individual 
shall be deemed to have been liable to pay on or before each day 
referred to in subsection 156(1) a part or instalment computed by 
reference to 


(a) the amount, if any, by which ) 


(i) the tax payable under this Part by the individual for the 
year, determined before taking into consideration the speci- 
fied future tax consequences for the year, 


exceeds 


(ii) the amounts deemed by subsections 120(2) and (2.2) to 
have been paid on account. of the individual’s tax under this 
Part for the year, determined before taking into consideration 
the specified future tax consequences for the year, 


(b) the individual’s instalment base for the preceding taxation 
year, 


(c) the amounts determined under paragraph 156(1)(b) in respect 
of the individual forthe year, or 


(d) the amounts stated to be the amounts of instalments payable 
by the individual for the year in the notices, if any, sent to the 
individual by the Minister, 


reduced by the amount, if any, determined under paragraph 
156(2)(b) in respect of. the, individual for the. year, whichever 
method gives rise to the least total amount of such parts or instal- 
ments required to be paid by the individual by that day, 


Related Provisions: 107(5.1) — Trust’s gain on distribution to non-resident benefi- 
ciary does not increase instalment requirements; 128.1(5) — Deemed disposition on 
emigration does not increase instalment requirements. 


History: Subpara. 161(4.01)(a)(ii) amended by 2000, c. 19, subsec. 47(2), applicable 
to 1999 et seg. The subpara. formerly read: 


(ii) the amount deemed by subsection 120(2) to have been paid on account of the 
individual’s tax under this Part for the year, determined before taking into con- 
sideration the specified future tax consequences for the year, 


Para. 161(4.01)(a) amended by 1997, c. 25, subsec. 50(4), applicable'to 1996 et seq. 
Para. (a) formerly read: 


(a) the amount, if any, by which the tax payable under this Part by the individual 
for the year exceeds the amount deemed by subsection 120(2) to have been paid 
on account of the individual’s tax under this Part for the year, 


The closing words of subsec. 161(4.01) substituted by 1994, c. 21, subsec. 79(1), appli- 
cable to 1992 et seg. The closing words formerly read: 


reduced by the amount, if any, determined under paragraph 156(2)(b) in respect 
of the individual for the year, whichever method gives rise to the least amount 
required to be paid by the individual on or before that day. 


Subsecs. 161(4) and (4.01) substituted for subsec. (4) by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 96(2), applicable to 1992 et seq. except that in its application with respect 
to instalments of tax that became payable on or before June 10, 1993, the subsec. shall 
be read without reference to the words “‘and section 163.1”. Subsec. (4) formerly read: 


(4) Limitation respecting individuals — For the purposes of subsection (2), 
where an individual is required to pay a part or instalment of tax for a taxation 
year computed by reference to 


(a) the amount estimated by the individual to be the tax payable under this 
Part by the individual for the year computed without reference to sections 
127.2 and 127.3, or 


(b) the individual’s instalment base for, the immediately preceding taxation 
year, 
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the individual shall be deemed to have been liable to pay a part or instalment 
computed by reference to the lesser of 
(c) the amount, if any, by which the tax payable under this Part by the indivi- 
dual for the year computed without reference to sections 127.2 and 127.3 
exceeds the amount deemed by subsection 120(2) to have been paid on ac- 
count of the individual’s tax under this Part for the year, and 


(d) the individual’s instalment base for the immediately preceding taxation 
year. 


(4.1) Limitation — corporations — For the purposes of subsec- 
tion (2) and section 163.1, where a corporation is required to pay a 


part or instalment of tax for a taxation year computed by reference © 


to a method described in: subsection 157(1), (1.1) or (1.5), as the 
case may be, the corporation is deemed to have been liable to pay 
on. or before each day on or before which subparagraph 
157(1)(a)@), (ii) or (iii), subparagraph 157(1.1)(a)(i), Gi) or (iii), or 
subparagraph 157(1.5)(a)(i) or (ii), as the case may be, requires a 
part or instalment to be made equal to the amount, if any, by which 


(a) the part or instalment due on that day computed in accor- 
dance with whichever allowable method in the circumstances 
gives rise to the least total amount of such parts or instalments of 
tax for the year, computed by reference to 


(i) the total of the taxes payable under this Part and Parts VI, 
VI.1 and XIII.1 by the corporation for the year, determined 
before taking into consideration the specified future tax con- 
sequences for the year, 


(ii) its first instalment base for the year, or 


(iii) its second instalment base and its first instalment base 
for the year, 


exceeds 


(b) the amount, if any, determined under any of paragraphs 
157(3)(b) to (e) or under paragraph 157(3.1)(b) or (c), as the 
case may be, in respect of that instalment. 


History: Subsec. 161(4.1) amended by 2007, c. 35, s. 52, applicable to taxation years 
that begin after 2007. It formerly read: 


(4.1) For the purposes of subsection (2) and section 163.1, where a corporation is 
required to pay a part or instalment of tax for a taxation year computed by refer- 
ence to a method described in subsection 157(1), the corporation shall be 
deemed to have been liable to pay on or before each day referred to in subpara- 
graphs 157(1)(a)(i) to (iii) a part or instalment computed by reference to 


(a) the total of the taxes payable under this Part and Parts I.3, VI and VI.1 by 
the corporation for the year, determined before taking into consideration the 
specified future tax consequences for the year, 


(b) its first instalment base for the year, or 
(c) its second instalment base and its first instalment base for the year, 


reduced by the amount, if any, determined under any of paragraphs 157(3)(b) to 
(d) in respect of the corporation for the year, whichever method gives rise to the 
least total amount of such parts or instalments of tax for the year. 


Para. 161(4.1)(a) amended by 1997, c. 25, subsec. 50(5), applicable to 1996 et seq. 
Para. (a) formerly read: 


(a) the total of the taxes payable under this Part and Parts I.3, VI and VL.1 by the 
corporation for the year, 


The closing words of subsec. 161(4.1) substituted by 1994, c. 21, subsec. 79(2), appli- 
cable to 1992 et seq. The closing words formerly read: 


reduced by the amount, if any, determined under any of paragraphs 157(3)(b) to 
(d) in respect of the corporation for the year, whichever method gives rise to the 
least amount required to be paid by the corporation on or before that day. 


Clause 117 of 1994, c. 21 provides: “Notwithstanding any other provision of the Act 
[i.e., the Income Tax Act] or of this Act, nothing in this Act shall affect the amount of 
any interest payable under the Income Tax Act by a life insurance corporation in respect 
of any period, or part of a period, that is before March 1 9955 


Subsec. 161(4.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 96(2), appli- 
cable to 1992 et seg. except that in its application with respect to instalments of tax that 
became payable on or before June 10, 1993, the subsec. shall be read without reference 
to the words “and section 163.1”. Subsec. (4.1) formerly read: 


(4.1) Limitation respecting corporations — For the purposes of subsection (2), 
where a corporation is required to pay a part or instalment of tax for a taxation 
year computed by reference to a method described in subsection 157(1), the cor- 
poration shall be deemed to have been liable to pay a part or instalment com- 
puted by reference to 


(a) the total of the taxes payable under this Part and Part VI.1 by it for the 
year, 
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(b) its first instalment base for the year, or 
(c) its second instalment base and its first instalment base for the year, 
whichever method gives rise to the least amount required to be paid by the cor- 
poration on or before the days referred to in subparagraphs 157(1)(a)(i) to (iii). 
Selected Cases [subsec. 161(4.1)]: Premay Equipment Ltd. y. R., [2004] 2 C.T.C, 
2726 (TCC) (Interest due regardless of good faith if wrong method used). 


Regulations: 5301(7), (9) (instalment obligations of parent after windup of 
subsidiary). 


(5) Participation certificates — Notwithstanding any other pro- 
vision in this section, no interest is payable in respect of the amount 
by which the tax payable by a person is increased by a payment 
made by The Canadian Wheat Board on a participation certificate 
previously issued to the person until 30 days after the payment is 
made. 


(6) Income of resident from a foreign country in blocked 
currency — Where the income of a taxpayer for a taxation year, 
or part thereof, is from sources in another country and the taxpayer 
by reason of monetary or exchange restrictions imposed by the law 
of that country is unable to transfer it to Canada, the Minister may, 
if the Minister is satisfied that payment as required by this Part of 
the whole of the additional tax under this Part for the year reasona- 
bly attributable to income from sources in that country would im- 
pose extreme hardship on the taxpayer, postpone the time for pay- 
ment of the whole or a part of that additional tax for a period to be 
determined by the Minister, but no such postponement may be 
granted if any of the income for the year from sources in that coun- 
try has been 


(a) transferred to Canada, 


(b) used by the taxpayer for any purpose whatever, other than 
payment of income tax to the government of that other country 
on income from sources in that country, or 


(c) disposed of by the taxpayer, 
and no interest is payable under this section in respect of that addi- 
tional tax, or part thereof, during the period of postponement. 
Related Provisions: 91(2) — FAPI reserve for blocked currency. 


Interpretation Bulletins: IT-351: Income from a foreign source — blocked currency 
(archived). 


(6.1) Foreign tax credit adjustment — Notwithstanding any 
other provision in this section, where the tax payable under this Part 
by a taxpayer for a particular taxation year is increased because of 


(a) an adjustment of an income or profits tax payable by the tax- 
payer to the government of a country other than Canada or to the 
government of a state, province or other political subdivision of 
such a country, or 


(b) a reduction in the amount of foreign tax deductible under 
subsection 126(1) or (2) in computing the taxpayer’s tax other- 
wise payable under this Part for the particular year, as a result of 
the application of subsection 126(4.2) in respect of a share or 
debt obligation disposed of by the taxpayer in the taxation year 
following the particular year, 


no interest is payable, in respect of the increase in the taxpayer’s tax 
payable, for the period 


(c) that ends 90 days after the day on which the taxpayer is first 
notified of the amount of the adjustment, if paragraph (a) ap- 
plies, and 


(d) before the date of the disposition, if paragraph (b) applies. 


Related Provisions: 248(1)specified future tax consequence”’(c) — Adjustment 
under 161(6.1) is a specified future tax consequence. 


History: Subsec. 161(6.1) amended by 1999, c. 22, s. 64, applicable to 1998 et seq. It 
formerly read: 


(6.1) Adjustment of foreign tax payable — Notwithstanding any other provi- 
sion in this section, where the tax payable under this Part by a taxpayer for a 
taxation year is increased by virtue of an adjustment of an income or profits tax 
payable by the taxpayer to the government of a country other than Canada or to 
the government of a state, province or other political subdivision of any such 
country, no interest is payable, in respect of the increase in the taxpayer’s tax 
payable, for the period ending 90 days after the day on which the taxpayer is first 
notified of the amount of the adjustment. 
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(6.2) Flow-through share renunciations — Where the ‘tax 
payable under this Part by a taxpayer for a taxation year is more 
than it otherwise would be because of a consequence for the year 
described in paragraph (b) of the definition “specified future tax 
consequence” in subsection 248(1) in respect of an amount pur- 
ported to be renounced in a calendar year, for the purposes of the 
provisions of this Act (other than this subsection) relating to interest 
payable under this Act, an amount equal to the additional tax paya- 
ble is deemed 


(a) to have been paid on the taxpayer’s balance-due day for the 
taxation year on account of the taxpayer’s tax payable under this 
Part for the year; and 


(b) to have been refunded on April 30 of the following calendar 
year to the taxpayer on account of the taxpayer’s tax payable 
under this Part for the taxation year. 


History: Subsec. 161(6.2) added by 1997, c. 25, subsec. 50(6), applicable to 1996 et 
seq. 


(7) Effect of carryback of loss, etc. — For the purpose of com- 
puting interest under subsection (1) or (2) on tax or a part of an 


instalment of tax for a taxation year, and for the purpose of section 
163.1, 


(a) the tax payable under this Part and Parts I.3, VI and VI.1 by 
the taxpayer for the year is deemed to be the amount that it 
would be if the consequences of the deduction or exclusion of 


NG a frase. 


(i) any amount deducted under, section 119 in respect of a 
disposition in a subsequent taxation year, 


(ii) any amount deducted under section 41 in respect of the 
taxpayer’s listed-personal-property loss for a subsequent tax- 
ation year, 


(iii) any amount excluded from the taxpayer’s income for the 
year by virtue of section 49 in respect of the exercise of an 
option in a subsequent taxation year, 


(iv) any amount deducted under section 118.1 in respect of a 
gift made in a subsequent taxation year or under section 111 
in respect of a loss for a subsequent taxation year, 


(iv.1) any amount deducted under subsection 126(2) in re- 
spect of an unused foreign tax credit (within the meaning as- 
signed by subsection 126(7)), or under subsection 126(2.21) 
or (2.22) in respect of foreign taxes paid, for a subsequent 
taxation year, 


(iv.2) any amount deducted in computing the taxpayer's in- 
come for the year by virtue of an election in a subsequent 
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taxation year under paragraph 164(6)(c) or (d) by the tax- 
payer’s legal representative, 


(v) any amount deducted under subsection 127(5) in respect 
of property acquired or an expenditure made in a subsequent 
taxation year, 


(vi) any amount deducted under section 125.2 in respect of 
an unused Part VI tax credit (within the meaning assigned by 


(vii) any amount deducted under section 125.3 in respect of 
an unused Part I.3 tax credit (within the meaning assigned by 
subsection 125.3(3)) fora subsequent taxation year, 


(viii) any amount deducted, in respect of a repayment under 
subsection 68.4(7) of the Excise Tax Act made in a subse- 
quent taxation year, in computing the amount determined 
under subparagraph 12(1)(x.1)(ii), 


(viii.1) any amount deducted under subsection 147.2(4) in 
computing the taxpayer’s income for the year because of the 
application of subsection 147.2(6) as a result of the tax- 
payer’s death in the subsequent taxation year, 


(ix) any amount deducted under subsection 181.1(4) in re- 
spect of any unused surtax credit (within the meaning as- 
signed by subsection 181.1(6)) of the taxpayer for a subse- 
quent taxation year, 


(x) any amount deducted under, subsection 190.1(3) in re- 
spect of any unused Part I tax credit (within the meaning as- 
signed by subsection 190.1(5)) of the taxpayer for a subse- 
quent taxation year; and 


(xi) any amount deducted under any of subsections 128.1(6) 
to (8) from the taxpayer’s proceeds of disposition of a pro- 
perty because of an election made in a return of income for a 
subsequent taxation year; and 


Proposed Addition — 161(7)(a)(xii) 


(xii) any amount by which the amount included under sub- — 

section 91(1) for the year is reduced because of a reduction - 

referred to in paragraph 152(6.1)(b) in the foreign accrual 
Ye hi —Y 


respect of all of its foreign affiliates that this sec 
Se de: eS 6 . yy - i 


ii) files that election 
O20 


a consequence of the deduction or exclusion of amounts de- 
scribed in paragraph (a) is deemed to have been paid on account 


S. 161(7)(b) 


of the taxpayer’s tax payable under this Part for the year on the 
day that is 30 days after the latest of 


(1) the first day immediately following that subsequent taxa- 
tion year, 


(1i) the day on which the taxpayer’s or the taxpayer’s legal 
representative’s return of income for that subsequent taxation 
year was filed, 


(iii) where an amended return of the taxpayer’s income for 
the year or a prescribed form amending the taxpayer’s return 
of income for the year was filed in accordance with subsec- 
tion 49(4) or 152(6) or paragraph 164(6)(e), the day on 
which the amended return or prescribed form was filed, and 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 35(3), will amend subpara. 161(7)(b)(iii) to read as above, applicable to taxa- 
tion years that begin after December 18, 2009. . 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer — 


(i) elects in writing in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and. oa Gi 


(ii) files that election with the Minister of National Revenue on or before June 
30, 2011. 


Technical Notes (Sept. 10, 2010): See under 161(7)(a) opening words. 


(iv) where, as a consequence of a request in writing, the Min- 
ister reassessed the taxpayer’s tax for the year to take into 
account the deduction or exclusion, the day on which the re- 
quest was made. 


Related Provisions: 162(11) — Effect of carryback of losses etc.; 248(1)*specified 
future tax consequence”(a) — Deduction or exclusion of amount referred to in 
161(7)(a) is a specified future tax consequence. 


History: The opening words of para. 161(7)(b) amended by 2003, c. 15, subsec. 
116(2), to add “30 days after”, applicable in respect of applications received after June 
2003. 


Subparas. 161(7)(a)(i), (xi) added by 2001, c. 17, subsecs. 155(1), (3), applicable to 
taxation years that end after October 1, 1996. 


Subpara. 161(7)(a)(iv.1) amended by the said c. 17, subsec. 155(2), applicable to taxa- 
tion years that end after October 1, 1996. The subpara. formerly read: 


(iv.1) any amount deducted under subsection 126(2) in respect of an unused for- 
eign tax credit (within the meaning assigned by subsection 126(7)) for a subse- 
quent taxation year, 


The opening and closing words of para. 161(7)(a) amended by 1998, c. 19, subsecs, 
187(1), (3), applicable to amounts that become payable after December 1995. Those 
portions formerly read: 


(a) the tax payable by the taxpayer under this Part and Parts I,3, VI and V1.1 for 
the year shall be deemed to be the amount that it would have been if none of the 
following amounts, namely, 


were excluded or deducted for the year, as the case may be; and 


Subpara. 161(7)(a)(viii.1) added by the said c. 19, subsec, 187(2), applicable to taxpay- 
ers who die after 1992. 


The opening words of para. 161(7)(b) amended by the said c. 19, subsec. 187(4), appli- 
cable to amounts that become payable after December 1995. That portion formerly 
read: 


(b) the amount by which the tax payable by the taxpayer under this Part and 
Parts I.3, VI and VI.1 for the year is reduced because of the exclusion or deduc- 
tion, as the case may be, of an amount described in any of subparas. (a)(ii) to (x) 
of this subsec. and subpara. 161(7)(a)(i) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952 shall be deemed to have been paid by the 
taxpayer on account of the taxpayer’s tax payable for the year under this Part on 
the day that is the latest of 
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Subparas. 161(7)(a)(ix) and (x) amended by 1997, c. 25, subsec. 50(7); subpara. (ix) 
applicable to 1992 et seq., and subpara. (x) applicable to 1991 et seg, Subparas. (ix) 
and (x) formerly read: ; 
(ix) any amount deducted for a subsequent taxation year under subsection 
181.1(4) in respect of any unused surtax credit (within the meaning assigned by 
subsection 181.1(6)) of the taxpayer, or : 
(x) any amount deducted for a subsequent taxation year under subsection, _ 
190.1(3) in respect of any unused Part I tax credit (within the meaning assigned _ 
by subsection 190.1(5)) of the taxpayer, ; 
Subpara. 161(7)(a)(viii) amended by 1997, c. 26, s. 85, applicable to 1997 et seq. Sub- 
para. (a)(viii) formerly read: 
(viii) any amount excluded from the amount determined under clause 
12(1)(x.1)(ii)(A) because of subclause 12(1)(x.1)(ii)(A)(D in respect of a fuel 
tax rebate repayment made in a subsequent taxation year, 
That portion of subsec. 161(7) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 96(3), applicable to instalments of tax that become payable after 
June 10, 1993. That portion formerly read: : 
(7) Effect of carryback of loss, etc. — For the purpose of computing interest 
under subsection (1) or (2) on tax or a part or an instalment of tax for a taxation 
year, 
That portion of para. 161(7)(a) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 96(4), to add reference to Parts I.3, VI and VI.1, applicable to 
1992 et seq. 
Subpara. 161(7)(a)(ix) added applicable to 1992 et seq., and (x) added applicable to 
199 let seqg., by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 96(5). 
That portion of para. 161(7)(b) preceding subpara. (i) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 96(6), applicable to 1991 et seq., except that in its application to 
the 1991 taxation year the para. shall be read without reference to the words “and Parts 
1.3, VI and VI.1”. That portion formerly read: 
(b) the amount by which the tax payable under this Part for the year is reduced 
because of the exclusion or deduction, as the case may be, of an amount de- 
scribed in any of subparagraphs (a)(ii) to (viii) is deemed to have been paid by 
the taxpayer on account of the taxpayer’s tax payable for the year under this Part 
on the day that is the latest of 
Subpara. 161(7)(a)(viii) added by 1994, c. 7, Sch. VI.(1992, c. 29), subsec. 8(1), appli- 
cable to 1992 et seq. 
That portion of para. 161(7)(b) preceding subpara. (i) amended by 1994, c. 7, Sch. VI 
(1992, c. 29), subsec. 8(2), applicable to 1992 et seq. That portion formerly read: 
(b) the amount by which the tax payable by the taxpayer under this Part for the 
year is reduced by virtue of the exclusion or deduction, as the case may be, of an 
amount described in any of subparagraphs (a)(ii) to (vii) of this subsection and 
subparagraph 161(7)(a)(i) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, shall be deemed to have been paid by the taxpayer on 
account of the taxpayer’s tax payable for the year under this Part on the day that 
is that latest of bs 
Selected Cases [subsec. 161(7)]: Yang v. R., [2004] 3 C.T.C. 2408 (TCC) (Car- 
tyback of losses does not affect liability for interest); Connaught y. Canada, [1995] 1 
C.T.C, 216 (FCTD) (Taxpayer not permitted to use previously unclaimed deductions to 
offet income later assessed). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Remission Orders: Jerry Mathews Remission Order, P.C. 2006-446 (1980-85 re- 
turns filed in 2000, balance for 1983 eliminated by loss carryback; resulting interest 
cancelled by remission order), 


(8) Certain amounts deemed to be paid as instalments — 
For the purposes of subsection (2), where in a taxation year an 
amount has been paid by a non-resident person pursuant to subsec- 
tion 116(2) or (4) or an amount has been paid on that person’s be- 
half by another person in accordance with subsection 116(5), the 
amount shall be deemed to have been paid by that non-resident per- 
son in the year as an instalment of tax on the first day on which the 
non-resident person was required under this Act to pay an instal- 
ment of tax for that year. 


(9) Definitions of “instalment base”, etc. — In this section, 


(a) “instalment base” of an individual for a taxation year means 
the amount determined in prescribed manner to be the indivi- 
dual’s instalment base for the year; and 

(b) “first instalment base” and “second instalment base” of a 
corporation for a taxation year have the meanings prescribed by 
regulation. 


Regulations: 5300 (“instalment base”); 5301 (“first instalment base”, “second instal- 
ment base”). 
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(10) When amount deemed paid — For the purposes of subsec- 
tion (2), where an ‘amount has been deducted by virtue of paragraph 
127.2(1)(a) or 127:3(1)(a) in computing the tax payable under ‘this 
Part by a taxpayer fora taxation year, the amount so deducted shall 
be deemed to have been paid by the taxpayer 


(a) in the case of a taxpayer who has filed a return of income 
under this Part for the year as Fouts by section 150, on the 
last day of the year; and _ 


(b) in any other case, on the day on which the taxpayer filed the 
taxpayer’s return of income under this Part for the year. 


(11) Interest on penalties — Where a taxpayer is required to 
pay a penalty, the taxpayer shall pay the penalty to the Receiver 
General together with interest thereon at the prescribed ‘rate 
computed, 


(a) in the case of a penalty payable under section 162, 163 or 
235, from the day on or before which 


(i) the taxpayer’s. return, of income for a taxation, year in re- 
spect of which the penalty, is payable was required to be 
filed, or would have been required to be filed if tax under this 
Part were payable by the taxpayer for the year, or. 


(ii) the information return, return, ownership certificate or 
other document in respect of which the penalty is payable 
was required to be made, 


“as the case may be, to the day of payment; 


(b) in the case of a penalty payable for a taxation year because 
of section 163.1, from the taxpayer’s balance-due day for the 
year to the day of payment of the penalty; ” 


(b.1) in the case of,a penalty under subsection 237.1(7.4), from 
the day on which the taxpayer became liable to the penalty to the 
day of payment; and 


(c) i in the case of a penalty payable by reason of any other provi- 
sion of this Act, from the day of sending of the notice of original 
assessment of the penalty to the day of payment. 


Related Provisions: 18(1)(t)— Interest and penalty are non-deductible; 161.1 — 
Offset of refund interest against arrears interest; 163(2.9) — Partnership liable to inter- 
est on penalty re tax shelters; 189(9) — No interest on charity revocation tax or penal- 
ties to extent reduced by charitable transfer; 221.1 — Application of interest where leg- 
islation retroactive; 244(14), (14.1)— Date when notice sent; 248(11) — Interest 
compounded daily. 


History: Para. 161(11)(c) amended by 2010, c. 25, s. 40, to substitute “sending” for 
mailing”, in force on December 15, 2010. 


Para. 161(11)(b.1) added by 1998;c..19, subsec. 187(5), applicable after December 1, 
1994, 


Para. 161(11)(b),amended, by 1997, c. 25; subsec. 50(8), applicable to 1996 et.seq. 
Para. (b) formerly, read: 


(b) in the case of a penalty payable for a taxation year by reason of section 163.1, 
from the day on or before which the taxpayer is required to pay the remainder of 
the taxpayer’s tax payable under this Part ‘for the year to the day of payment of 
the penalty; and 
That portion of para. 161(11)(a) preceding subpara. (i) amended by 1994, c. 7, Sch. II 
(1991; c. 49), subsec. 133(4), to ‘substitute * hicconitge for “by reason of’ and add reference 
to's. 235, 
Selected Cases [subsec. 161(11)]: Ford v. Canada, [1994] 2 C.T.C. 2395 (TCC) 
(No penalty where filing within 90 days of retroactive agreements for spousal and child 
support); Reemark Chelsea Terraces Project Ltd. v. Canada, (1993). 1 C.T.C., 2727 
(TCC) (Amount of interest and penalty for late return not adjusted on reassessment 
giving effect to loss carry-back reducing income to nil). 


Regulations: 4301(a) (prescribed rate of interest). 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(12) [Repealed] 


History [subsec. 161(12)]: Subsec. 161(12) repealed by 2000, c. 19, subsec,.47(3), 
in force June 29, 2000 (Royal Assent). The subsec. formerly read: 


(12) Partnership liable to interest — Where a partnership is liable to a penalty 
under subsection 237.1(7.4), sections 152, 158 to 160.1, this section and sections 
164 to 167 and Division J apply, with such modifications as the circumstances 
require, with respect to interest on the penalty as if the partnership were a 
corporation. 


S.'161.1(3)(a) 


Subsec; 161(12)added by! 1998, ¢: 19, subsec. 187(6), applicable after December 1, 
1994. 


Selected Cases [s. 161]: Prodor v. R., [1997] 3 C.T.C..179. (RCTD) (Applicable 
interest rate is that prescribed. in particular statute, not as provided in Federal Court 
Act). 

Definitions [s. 161]: “allowable capital loss” | 38(b), 248(1); “amount”, “assess- 
ment”, “balance-due day” — 248(1); “calendar year’ —Jnterpretation Act 37(1)(a); 
“corporation” — 248(1), Interpretation Act 35(1);, “day of sending’? — 244(14), (14.1); 
“foreign. accrual property. income”, “foreign affiliate” — 95(1),, 248(1); “foreign 
tax” — 126(4,2); “individual” — 248(1); "instalment base” — 161(9);. “Minister” — 
123(1); “non-resident” — 248(1); person) “prescribed” — 248(1); ‘prescribed 
rate” — Reg. 4301; PROP TIE — 248(1); ““province”.— caged aet ad Act 35(1); “reg- 
ulation”, “share”, “specified’ future tax CORB HUT ees “tax payable” — 
248(2); “taxable income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 
248(1);, “testamentary trust” — 108(1), 248(1); “writing” — Interpretation Act 35(1). 


Offset of Refund Interest and Arrears Interest 


161.1 (1) Definitions — The definitions in this subsection apply 
in this section. 


“accumulated. overpayment amount’, a corporation for a pe- 
riod, means the overpayment amount of the, corporation: for the pe- 
riod together ;with refund interest,(including, for greater, certainty, 
compound interest),that accrued with respect to the overpayment 
amount before the date specified under paragraph (3)(b) by the cor- 
poration in its application for the period. © 


“accumulated underpayment amount’, of a corporation for a pe- 
riod, means the underpayment amount of the corporation for the pe- 
riod together with arrears interest (including, for greater certainty, 
compound interest) that accrued with respect to the underpayment 
amount before the date specified under paragraph (3)(b), by the cor- 
poration, in, its. application for the period, 


“arrears interest” means interest’ computed ‘under paragraph 
(5)(b),- 129(2.2)(b); 131(3.2)(b),'- 132(2.2)(b), 133(7.02)(b) _ or 
160.1(1)(b), subsection 161(1) of ED: eat dite 164@G.1)(b) or 
(4)(b)-or subsection) 187(2).\\.-: 


“overpayment amount’, of a corporation for a period, means the 
amount referred to.in subparagraph (2)(a)(i) that is refunded 'to the 
corporation, or the amount referred to in subparagraph (2)(a)(i) to 
which the corporation is entitled. 


“refund interest” means interest. computed - under,, subsection 
129(2.1), 131(3.1), 132(2.1),, 133(7.01) or 164(3) or G.2). 


“underpayment amount”, ofa corporation for a period, means the 
amount referred to in paragraph (2)(b) payable by the corporation 
on which arrears interest.is computed. 


(2) Concurrent refund. interest and, arrears interest — A 
corporation may apply in writing to the Minister for the reallocation 
of an accumulated overpayment.amount for a period that begins af- 
ter 1999 on account of an accumulated underpayment, amount for 
the period if, in respect of tax paid or payable by. the corporation 
under this Part or Part 1.3, I], IV, 1V.1, VI, VI.1 or XIV, 


(a) refund interest for the period 
(i) is computed on an amount refunded to the corporation, or 


(ii) would be computed on an amount to which the corpora- 
tion is entitled, if that amount were refunded to the corpora- 
tion; and * 


(b) arrears interest for the period is Cary ils on an amount pay- 
able by the corporation. 


Related Provisions: 161.1(3)— Contents of and ~ deadline for ~ application; 
161.1(5) — Where refund previously paid. 


(3) Contents of application — A ge Hae application re- 
ferred to.in subsection (2) for a,period is deemed not to-haye_ been 
made. unless 


(a) it specifies the amount to be reallocated, which shall not ex- 
ceed the lesser of the corporation’ s accumulated ‘overpayment 
amount for the period and its accumulated underpayment 
amount for the period; 
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(b) it specifies the effective date for the reallocation, which shall 
not be earlier than the latest of 


(i) the date from which refund interest is computed on the 
corporation’s overpayment amount for the period, or would 
be so computed if the overpayment amount were refunded to 
the corporation, . 


(i) the date from which arrears interest is computed on the 
corporation’s underpayment amount for the period, and 


(iii) January 1, 2000; and 


(c) it is made on or before the day that is 90 days after the latest 
of 


(i) the day of sending of the first notice of assessment giving 
rise to any portion of the corporation’s overpayment amount 
to which the application relates, 


(ii) the day of sending of the first notice of assessment giving 
rise to any portion of the corporation’s underpayment amount 
to which the application relates, 


(iii) if the corporation has served a notice of objection to an 
assessment referred to in subparagraph (i) or (ii), the day of 
sending of the notification under subsection 165(3) by the 
Minister in respect of the notice of objection, 


(iv) if the corporation has appealed, or applied for leave to 
appeal, from an assessment referred to in subparagraph (i) or 
(ii) to a court of competent jurisdiction, the day on which the 
court dismisses the application, the application or appeal is 
discontinued or final judgment is pronounced in the appeal, 
and 


(v) the day of sending of the first notice to the corporation 
indicating that the Minister has determined any portion of the 
corporation’s overpayment amount to which the application 
relates, if the overpayment amount has not been determined 
as a result of a notice of assessment sent before that day. 


Related Provisions: 161.1(4) — Amount reallocated is deemed to have been re- 
funded; 244(14), (14.1) — Date when notice sent. 


History: Para. 161.1(3)(c) amended by 2010, c, 25, s. 41, to substitute “sending” for 
“mailing” in subparas. (i)-(iii) and (v), and “sent” for “mailed” in subpara. (v), in force 
on December 15, 2010. 


(4) Reallocation — The amount to be reallocated that is specified 
under paragraph (3)(a) by a corporation is deemed to have been re- 
funded to the corporation and paid on account of the accumulated 
underpayment amount on the date specified under paragraph (3)(b) 
by the corporation. 


Related Provisions: 161.1(6) — Consequential reallocations. 


(5) Repayment of refund — If an application in respect of a pe- 
riod is made under subsection (2) by a corporation and a portion of 
the amount to be reallocated has been refunded to the corporation, 
the following rules apply: 


(a) a particular amount equal to the total of 


(i) the portion of the amount to be reallocated that was. re- 
funded to the corporation, and 


(ii) refund interest paid or credited to the corporation in re- 
spect of that portion 


is deemed to have become payable by the corporation on the day 
on which the portion was refunded; and 


(b) the corporation shall pay to the Receiver General interest at 
the prescribed rate on the particular amount from the day re- 
ferred to in paragraph (a) to the date of payment. 


Related Provisions: 248(11) — Interest compounded daily. 


(6) Consequential reallocations — If a particular reallocation 
of an accumulated overpayment amount under subsection (4) results 
in a new accumulated overpayment amount of the corporation for a 
period, the new accumulated overpayment amount shall not be real- 
located under this section unless the corporation so applies in its 
application for the particular reallocation. 


Income Tax Act, Part I 


(7) Assessments — Notwithstanding subsections 152(4), (4.01) 
and (5), the Minister shall assess or reassess interest and penalties 
payable by a corporation in respect of any taxation year as neces 
Sary in order to take into account a reallocation of amounts under 
this section. 


from one taxation year is concurrently owed interest on a tax overpayment from a dif. 
ferent taxation year. In this circumstance, the cost of the non-deductible interest paya-_ 
ble by the individual exceeds the after-tax value of the taxable interest receivable 

the individual. In many instances, this difference results from the non-deductibility of 
interest paid and the inclusion in income of interest received. Lo 


This budget proposes a relieving mechanism for these individuals. Refund interest ac 
cruing over a period will be taxable only to the extent that it exceeds any arrears inter. 
est that accrued over the same period to which the refund interest relates. As under 
current practice, the individual’s notice of assessment will indicate the full amoun 
refund interest. In addition, the Canada Customs and Revenue Agency will issue < 
information slip indicating the amount, if any, of the refund interest that must be in 


cluded in the individual’s income for tax purposes. 


This measure will apply to individuals other than trusts in respect of arrear: refund 
interest amounts that accrue concurrently after 1999, regardless of the taxation year to 
which the amounts relate. : NORTE BE 


Dept. of Finance news release 2000-101 Backgrounder 


Offset Interest paste tied Beilin tener le 
The 2000 budget proposed an interest offset mechanism in respect of overpaymen 
and underpayments of tax by individuals. The Department of Finance and the Canada 
Customs and Revenue Agency are working to develop a mechanism under which this 
proposal can be given effect, for implementation at the earliest opportunity, 


History: S. 161.1 added by 2000, c. 19, s. 48, applicable after 1999. 


Definitions [s. 161.1]: “accumulated overpayment amount”, “accumulated un- 
derpayment amount” — 161.1(1); “amount” —248(1); “arrears interest” — 161.1(1); 
“assessment” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “day of 
sending” — 244(14), (14.1); “Minister” — 248(1); “overpayment amount” — 
161.1(1); “prescribed” — 248(1); “refund interest’? — 161.1(1);.. “sent”. — 244(14), 
(14.1); “taxation year” — 249; “underpayment amount” — 161.1(1); “writing” — In- 
terpretation Act 35(1). 


161.2 Period where interest not payable — Notwithstanding 
any other provision of this Act, if the Minister notifies a taxpayer 
that the taxpayer is required to pay a specified amount under this 
Act and the taxpayer pays the specified amount in full before the 
end of the period that the Minister specifies with the notice, interest 
is not payable on the specified amount for the period. 


History: S. 161.2 added by 2003, c. 15, s. 117, in force July 1, 2003. 
Definitions [s. 161.2]: “amount”, “Minister”, “taxpayer” — 248(1). 


Small Amounts Owing 


161.3 Interest and penalty amounts of $25 or less — If, at 
any time, a person pays an amount not less than the total of all 
amounts, other than interest and penalty, owing at that time to Her 
Majesty in right of Canada under this Act for a taxation year of the 
person and the total amount of interest and penalty payable by the 
person under this Act for that year, is not more than $25.00, the 
Minister may cancel the interest and penalty. 
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History: S. 161.3 added by 2003, c. 15, s. 117, applicable to taxation years that end 
after June 2003. 


Definitions [s. 161.3]: “amount” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “Minister”, “person” — 248(1); “taxation year” — 249. 


161.4 (1) Taxpayer [owing $2 or less] — [applicable to 
amounts owing on or after April 1, 2007] If the Minister deter- 


mines, at any time, that the total of all amounts owing by a person 


to Her Majesty in right of Canada under this Act does not exceed 
two dollars, those amounts are deemed to be nil. 


(2) Minister — If, at any time, the total of all amounts payable by 
the Minister to a person under this Act does not exceed two dollars, 
the Minister may apply those amounts against any amount owing, at 
that time, by the person to Her Majesty in right of Canada. How- 
ever, if the person, at that time, does not owe any amount to Her 
Majesty in right of Canada, those amounts payable are deemed to 
be nil. 

History: Subsec. 161.4(2) amended by 2006, c. 4, s. 162, applicable to amounts owing 
on or after April 1, 2007. Subsec. 161.4(2) formerly read: 


(2) If, at any time, the total of all amounts payable by the Minister to a person 
under this Act does not exceed two dollars, the Minister shall apply those 
amounts against any amount owing, at that time, by the person to Her Majesty in 
right of Canada. However, if the person, at that time, does not owe any amount 
to Her Majesty, those amounts payable are deemed to be nil. 


S. 161.4 added by 2003, c. 15, s. 117, applicable to amounts owing or payable, as the 


- case may be, after June 2003. 


Definitions [s. 161.4]: “amount” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “Minister”, “person”, “taxpayer” — 248(1). 


Penalties 


162. (1) Failure to file return of income — Every person who 
fails to file a return of income for a taxation year as and when re- 
quired by subsection 150(1) is liable to a penalty equal to the total 
of 


(a) an amount equal to 5% of the person’s tax payable under this 
Part for the year that was unpaid when the return was required to 
be filed, and 


(b) the product obtained when 1% of the person’s tax payable 

under this Part for the year that was unpaid when the return was 

required to be filed is multiplied by the number of complete 

months, not exceeding 12, from the date on which the return was 

required to be filed to the date on which the return was filed. 
Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 
in Canada; 161.3 — Interest and penalty up to $25 may be cancelled if tax paid; 
162(2.1) — Minimum penalty for non-resident corporation; 162(11) — Effect of car- 
ryback of losses, etc.; 189(8)(a) — 162(1) does not apply to charity revocation tax re- 
turn; 220(3) — No penalty if return filed by extended deadline; 235 — Additional pen- 
alty on large corporation for late filing even where no balance owing. See additional 
Related Provisions and Definitions at end of s. 162. 


Selected Cases [subsec. 162(1)]: Saunders v. R., [2010] 4 C.T.C. 2431 (TCC) 
(Taxpayer’s evidence of delivery preferred to Minister's general explanation of system 
for date-stamping receipt of tax returns); Exida.com- Ltd. Liability Co. v. R., [2009] 6 
C.T.C. 2145 (TCC); aff’d [2010] 5 C.T.C. 149 (FCA) (Late filing fee applies even 
where no tax payable); Bateman v. R., [2007] 2 C.T.C. 2020 (TCC) (Error in e-filed 
return, corrected immediately, did not warrant late-filing penalty); Ford v. Canada, 
[1994] 2 C.T.C. 2395 (TCC) (No penalty where return filed within 90 days of retroac- 
tive agreements for spousal and child support); Reemark Chelsea Terraces Project Ltd. 
v. Canada, [1993] 1 C.T.C. 2727 (TCC) (Amount of interest and penalty for late return 
not adjusted on reassessment giving effect to loss carry-back reducing income to nil); 
Carlson vy. R.; [1973] C.T.C. 360 (FCTD) (Filing “temporary” return containing an in- 
come “estimate”; penalty applied for late filing of tax return). 


Information Circulars: 00-1R2: Voluntary disclosures program; 07-1: Taxpayer 
relief provisions. 


CRA Audit Manual: 28.2.2: Late filing of income tax return. 
(2) Repeated failure to file — Every person 


(a) who fails to file a return of income for a taxation year as and 
when required by subsection 150(1), 


(b) on whom a demand for a return for the year has been served 
under subsection 150(2), and 


S. 162(5) 


(c) by whom, before the time of failure, a penalty was payable 
under this subsection or subsection (1) in respect of a return of 
income for any of the 3 preceding taxation years 


is liable to a penalty equal to the total of 


(d) an amount equal to 10% of the person’s tax payable under 
this Part for the year that was unpaid when the return was re- 
quired to be filed, and 


(e) the product obtained when 2% of the tax payable under this 
Part for the year that was unpaid when the return was required to 
be filed is multiplied by the number of complete months, not 
exceeding 20, from the date on which the return was required to 
be filed to the date on which the return was filed. 


Related Provisions: 162(2.1) — Minimum penalty for non-resident corporation; 
162(11) — Effect of carryback of losses, etc. See also at end of s. 162. 


Selected Cases [subsec. 162(2)]: Roy v. R., [1998] 2 C.T.C. 2982 (TCC); aff'd 
[2001] 3 C.T.C. 226 (FCA) (Penalty calculated on amount of undisclosed income 
before any deduction for CCA); Wichartz v. Canada, [1995] 1.C.T.C. 2866, (TCC) (No 
liability for penalty until penalty assessed). 


Information Circulars: 00-1R2: Voluntary disclosures program; 07-1; Taxpayer 
relief provisions. 


CRA Audit Manual: 28.2.2: Late filing of income tax return, 


(2.1) Failure to file — non-resident corporation — Notwith- 
standing subsections (1) and (2), if a non-resident corporation is lia- 
ble to a‘penalty under subsection (1) or (2) for failure to file a return 
of income for a’ taxation year, the amount of the penalty is the 
greater of 


(a) the amount computed under subsection (1) or (2), as the case 
may be, and 


(b) an amount equal to the greater of 
(i) $100, and 


(ii). $25 times the number of days, not exceeding 100, from 
the day on which the return was required to be filed to the 
day on which the return is filed. 


Related Provisions: 150(1)(a)(i), (ii) — Obligation on non-resident to file return. 


History: Subsec. 162(2.1) added by 1999, c. 22, s. 65, applicable to taxation years that 
begin after 1998. 


Selected Cases [Subsec. 162(2.1)]: Exida.com Ltd. Liability Co. v. R., [2010] 5 
C.T.C. 149 (FCA); aff’ g [2009] 6 C.T.C. 2145 (TCC) (Residual penalty applied where 
late-filed returns by non-resident, even when no tax owing); Goar, Allison & 
Associates Inc. v. R., [2009] 6 C.T.C. 2370 (TCC) (No penalty if no taxes owing; mon- 
etary amount of tax necessary); Yang v. R., [2004] 3 C.T.C. 2408 (TCC) (Penalties 
computed on income prior to application of loss carryback); Roy v. R., [1998] 2 C.T.C. 
2982 (TCC); aff'd [2001] 3 C.T.C. 226 (FCA) (Penalty calculated on amount of undis- 
closed income before any deduction for, CCA). 


(3) Failure to file by trustee — Every person who fails to file a 
return as required by subsection 150(3) is liable to a penalty of $10 
for each day of default but not exceeding $50. 


Related Provisions: See Related Provisions at end of s. 162. 
Information Circulars: 00-1R2: Voluntary disclosures program; 07-1: Taxpayer 
relief provisions. 
(4) Ownership certificate — Every person who 
(a) fails to complete an ownership certificate as required by sec- 
tion 234, 


(b) fails to deliver an ownership certificate in the manner pre- 
scribed at the time prescribed and at the place prescribed by reg- 
ulations made under that section, or 


(c) cashes a coupon or warrant for which an ownership certifi- 
cate has not been completed pursuant to that section, 


is liable to a penalty of $50. 
Related Provisions: See Related Provisions at end of s. 162. 
Information Circulars: 00-1R2: Voluntary disclosures program; 07-1: Taxpayer 


relief provisions. 


(5) Failure to provide information on form — Every person 
who fails to provide any information required on a prescribed form 
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made under this Act or a regulation is liable to a penalty of $100 for 
each such failure, unless 


(a) in the case of information required in respect of another per- 


son or partnership, a reasonable effort was made by the person | 


to obtain the information from the other person or partnership; 
or 


(b) in the case of a failure to provide a Social Insurance Number 
on a return of income, the person had applied for the assignment 
of the Number and had not received it at the time the return was 
filed. 
Related Provisions: 162(8.1) — Where partnership liable to penalty. See also at end 
of s. 162. 


History: Para. 162(5)(a) amended by 1998, c. 19, subsec. 188(1), in force on June 18, 
1998. Para. 162(5)(a) formerly read: 


(a) in the case of information required in respect of another person, a reasonable 
effort was made by the person to obtain the information from the other person; or 


That portion of subsec. 162(5) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 134(1), to substitute “is liable” for “is, except where, in the case 
of an individual, the Minister has waived the penalty, liable”. 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips; 00-1R2: Voluntary disclosures program. 

Registered Plans Compliance Bulletins: 6 (penalty will apply to pension adjust- 
ment on T4, PSPA on T215 and PAR on T10). 


(6) Failure to provide identification number — Every person 
or partnership who fails to provide on request their Social Insurance 
Number or their business number to a person required under this 
Act or a regulation to make an information return requiring the 
number is liable to a penalty of $100 for each such failure, unless 


(a) an application for the assignment of the number is made 
within 15 days after the request was received; and 


(b) the number is provided to the person who requested the num- 

ber within 15 days after the person or partnership received it. 
Related Provisions: 162(8.1) — Where partnership liable to penalty; 237(1), (1.1), 
(2) — Obligation to apply for and provide Social Insurance Number on information 
return. See additional Related Provisions at end of s. 162. 


History: Subsec. 162(6) amended by 1998, c. 19, subsec. 188(2), in force on June 18, 
1998. Subsec. 162(6) formerly read: 
(6) Failure to provide Social Insurance Number — Every individual who 
fails to provide on request the individual’s Social Insurance Number to a person 
required under this Act or a regulation to make an information return requiring 
the individual’s Social Insurance Number is liable to a penalty of $100 for each 
such failure, unless 
(a) an application by the individual for the assignment of a Social Insurance 
Number was made not later than 15 days after the person made the request; 
and 
(b) the Number was provided to the person within 15 days after the indivi- 
dual received it. 
That portion of subsec. 162(6) preceding para. (a) amended by 1994, c. 7, Sch, II 
(1991, c. 49), subsec. 134(2), to substitute “is liable” for “is, except where the Minister 
has waived the penalty, liable”. 
Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips; 00-1R2: Voluntary disclosures program. 


(7) Failure to comply — Every person (other than a registered 
charity) or partnership who fails 


(a) to file an information return as and when required by this Act 
or the regulations, or 


(b) to comply with a duty or obligation imposed by this Act or 
the regulations 


is liable in respect of each such failure, except where another provi- 
sion of this Act (other than subsection (10) or (10.1) or 163(2.22)) 
sets out a penalty for the failure, to a penalty equal to the greater of 
$100 and the product obtained when $25 is multiplied by the num- 
ber of days, not exceeding 100, during which the failure continues. 
Related Provisions: 149(4.1), 188 — Revocation of registration and penalty tax for 
registered charity; 162(7.01), (7.02) — Penalty for failure to file information return 
correctly; 162(7.2)— Penalty for failure to file corporate return electronically; 
162(8.1) — Where partnership liable to penalty; 188.1 — Penalties for registered chari- 
ties (reducible under 189(6.3)); Reg. 205.1(3) — Failure to file more than 500 [to be 
50] returns electronically is a single failure. See also at end of s. 162. 
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History: Subsec. 162(7) amended by 1997, c. 25, subsec. 51(1), applicable to returns 

required to be filed on or before a day that is after 1997 and to duties and obligations 

first imposed after 1997. Subsec. (7) formerly read: a 
(7) Failure to comply with Act or regulation — Every person (other than a reg- 
istered charity) who fails 


(a) to file an information return as and when required by this Act or a regula- _ 


tion, or ; 


(b) to comply with a duty or obligation imposed by this Act or a regulation 3 | 


is liable in respect of each such failure, except where another provision of this i: 
Act (other than subsection (10)) sets out a penalty for the failure, to a penalty — 
equal to the greater of $100 and the product obtained when $25 is multiplied by 
the number of days, not exceeding 100, during which the failure continues. __ 
The opening words of subsec. 162(7) substituted by 1994, c. 21, s. 80, applicable June 
15, 1994. The opening words formerly read: 
(7) Every person : 
Selected Cases [subsec. 162(7)]: Hess v. R., [2011] 5 C.T.C. 2176 (TCC) (Non- 
resident trust was testamentary trust; information return not required); Exida.com Ltd. 
Liability Co. v. R., [2010] 5 C.T.C. 149 (FCA); aff’g [2009] 6 C.T.C. 2145 (TCC) 
(Residual penalty applied where late-filed returns by non-resident, even when no tax 
Owing). 4 
Information Circulars: 89-4: Tax shelter reporting; 00-1R2: Voluntary disclosures 
program; 07-1: Taxpayer relief provisions. 
Registered Plans Compliance Bulletins: 3 (penalties); 6 (penalty will apply to 
PSPA on Form T215 and PAR on T10, and to failure to file T1007 or 1244). 


CRA Audit Manual: 15.7.5: Foreign reporting requirements — penalties. 


(7.01) Late filing penalty — prescribed information re- 
turns — Every person (other than a registered charity) or partner- 
ship who fails to file, when required by this Act or the regulations, 
one or more information returns of a type prescribed for the purpose 
of this subsection is liable to a penalty equal to the greater of $100 
and 


(a) where the number of those information returns is less than 
51, $10 multiplied by the number of days, not exceeding 100, 
during which the failure continues; 


(b) where the number of those information returns is greater than 
50 and less than 501, $15 multiplied by the number of days, not 
exceeding 100, during which the failure continues; 


(c) where the number of those information returns is greater than 
500 and less than 2,501, $25 multiplied by the number of days, 
not exceeding 100, during which the failure continues; 


(d) where the number of those information returns is greater than 
2,500 and less than 10,001, $50 multiplied by the number of 
days, not exceeding 100, during which the failure continues; and 


(e) where the number of those information returns is greater than 
10,000, $75 multiplied by the number of days, not exceeding 
100, during which the failure continues. 


History: Subsec. 162(7.01) added by 2009, c. 2, subsec. 60(1), applicable to returns 
required to be filed after 2009. 


(7.02) Failure to file in appropriate manner 
[electronically] — prescribed information returns — Every 
person (other than a registered charity) or partnership who fails to 
file, in the manner required by the regulations, one or more infor- 
mation returns of a type prescribed for the purpose of this subsec- 
tion is liable to a penalty equal to 


(a) where the number of those information returns is 
50 and less than 251, $250; 
(b) where the number of those information returns is greater than 
250 and less than 501, $500; 

(c) where the number of those information returns is 
500 and less than 2,501, $1,500; 

(d) where the number of those information returns is greater than 
2,500, $2,500; and 

(e) in any other case, nil. 


History: Subsec. 162(7.02) added by 2009, c. 2, subsec. 60(1), applicable’ to returns 
required to be filed after 2009. 


greater than 
greater than 
(7.1) Failure to make partnership information return — 


Where a member of a partnership fails to file an information return 
as a member of the partnership for a fiscal period of the partnership 
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as and when required by this Act or the regulations and subsection 
(10) does not set out a penalty for the failure, the partnership is 
liable to a penalty equal to the greater of $100 and the product ob- 
tained when $25 is multiplied by the number of days, not exceeding 
100, during which the failure continues. 

Related Provisions: 96(1) — Taxation of partnership; 162(8.1) — Race where part- 


nership is liable to penalty; Reg. 205.1(3) — Failure to file more than 500 [to be 50] 
returns electronically is a single failure. See also at end of s. 162. 


History: Subsec. 162(7.1) amended by 1997, c. 25, subsec. 51(1), Bhai able to returns 
required to be filed on or before a day that is after 1997 and to duties and obligations 
first imposed after 1997. Subsec. (7.1) formerly read: 


(7.1) Where a member of a partnership fails to file an information return as a 
member of the partnership for a fiscal period of the partnership as and when 
required by this Act or a regulation, the partnership is liable to a penalty equal to 
the greater of $100 and the product obtained when $25 is multiplied by the num- 
ber of days, not exceeding 100, during which the failure continues. 


Selected Cases [subsec. 162(7.1)]: Katepwa Park Golf Partnership v. R., [2000] 
3 C.T.C. 2043 (TCC) (Provision sufficiently unclear to make delay mandatory). 


(7.2) Failure to file. in appropriate. manner 
[electronically] — return of income — Every person who fails 
to file a return of income for a taxation year as required by, subsec- 
tion 150.1(2.1) is liable to a penalty equal to $1,000. 

History: Subsec..162(7.2) added by 2009, c. 2, subsec: 60(2), applicable to, taxation 
years that end after 2010 except that, in its application to the 2011, and 2012 taxation 


years, the reference to $1,000 in subsec. 162(7.2) is to be read as $250 for the 2011 
taxation year, and $500 for the 2012 taxation year. 


(8) Repeated failure to file — Where 


(a) a penalty was payable under subsection (7.1) in respect of a 
failure by a member of a partnership to file an information re- 
turn as a member of the Ri RPP for a fiscal period of the 
partnership, 


(b)a demand forthe return or for information required to be 
contained in the return has been served under section 233 on the 
member, and 


(c) a penalty was payable under subsection (7.1) in “bees of the 
failure by a member of a partnership to file an information re- 
turn as a member of the partnership for any of the 3 preceding 
fiscal periods, 


the partnership is liable, in addition to the penalty. under subsection 
(7.1), to a penalty of $100 for each member of the partnership for 
each month or part of a month, not exceeding 24 months, during 
which the failure referred to in paragraph (a) continues. 


Related Provisions: 162(8.1) — Rules where partnership is liable to penalty. See 
also at end of s. 162. 


(8.1) Rules where partnership liable to a penalty — Where a 
partnership is liable to a penalty under subsection (5), (6), (7), (7-1), 
(8) or (10), sections 152, 158 to 160.1, 161 and 164 to 167 and 
Division J apply, with any modifications that the circumstances re- 
quire, to the penalty as if the partnership were a corporation. 


History: Subsec.: 162(8.1) amended by 1998, c. 19, subsec. 188(3), in force on June 
18, 1998. Subsec.. 162(8.1), formerly read: 


(8.1) Where partnership liable to penalty — Where a partnership is liable t toa 
penalty under subsection (7), (7.1), (8), (10) or (10.1), sections 152, 158 to 
160.1, 161 and 164 to 167 and Division J apply, with any modifications that the 
circumstances require, to the penalty as if the partnership-were a corporation. 


Subsec. 162(8.1) amended by 1997, c. 25, subsec. 51(2), applicable to returns required 
to be filed on or before a day that is after 1997 and to duties and obligations first 
imposed after 1997. Subsec. (8.1) formerly read: 


(8.1) Where a partnership is liable to a penalty under subsection (7.1) or (8), 
sections 152, 158 to 160.1, 161 and 164 to 167 and Division J apply, with such 
modifications as the circumstances require, with respect to the penalty as if the 
partnership were a corporation. 


(9) [Repealed] 


History: Subsec. 162(9) repealed by 1998, c. 19, subsec. 188(4), applicable after De- 
cember 1, 1994. Subsec. 162(9) formerly read: 


(9) Tax shelter identification number — Every person who 


(a) files false or misleading information with the Minister in an application 
under subsection 237.1(2) for an identification number for a tax shelter, or 


S. 162(10.1)(c) 


(b) whether’as a principal or as an agent, sells, issues or accepts a contribu- 
tion for the acquisition of an interest in a tax shelter before the Minister has 
issued an identification number therefor, 


is liable to a penalty equal to the greater of 
(c) $500, and 


(d) 3% of the total of all amounts each of which is the cost to each person 
who acquired an interest in the tax shelter before the correct information is 
filed with the Minister or the identification number is issued, as the case may 
be. 


Selected Cases [subsec. 162(9)]: Dagenais v. R., [2007] 3 C.T.C. 2147 (TCC) 
(Insufficient attempts to determine whether tax shelters existed); Blier v. R., [2004] 2 
C.T:C. 2392 (TCC) (Penalty upheld where arrangement was obvious tax shelter). 


(10) Failure to furnish foreign-based information — Every 
person or partnership who, 


(a) knowingly or under circumstances ameunting to gx0sK negli- 
gence, fails to file an information return as and when required by 
any of sections 233.1 to 233.4, or 


(b) where paragraph (a) does not apply, knowingly or under cir- 
cumstances amounting to gross negligence, fails to comply with 
a demand under section 233 to file a return 


is liable to a penalty equal to the amount determined by the formula 


($500 x Ax B)—C 
where 
A. is 
(c) where paragraph (a) applies, the lesser of 24 and the num- 
ber of months, beginning with the month in which the return 


was required to be filed, during any part of which the return 
has not been filed, and 


(d) where paragraph (b) applies, the lesser of 24 and the 
number of months, beginning with the month in which the 
demand was served, during any part of which the return has 
not been filed, 


(e) where the person or partnership has failed to comply with 
a demand under section 233 to file a return, 2, and 


(f) in any other case, 1, and 


C._ is the penalty to which the person or partnership is liable under 
subsection (7) in respect of the return. 

Related Provisions: 162(7) — Initial calculation of penalty; 162(8.1) — Where 

partnership liable to penalty; 162(10.1) — Additional penalty; 163(2.4)—(2.91) — Pen- 

alty for false statement or omission in return; 233.2(4.1) — Foreign arrangements simi- 

lar to trusts; 233.5 — Due diligence defence; 257 — Formula cannot calculate to less 

than zero. See also at end of s. 162. 


History: Subsec. 162(10) amended by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on,or before a day that is after April 29, 1998. Subsec. (10) for- 
merly read: 
(10) Every corporation 

(a) that fails to file an information return required, by section 233.1, 

(b) on which a demand under section 233 has been served for the return, and 

(c) that. does not comply, with the demand within 90 days after the day the 

demand, was served on it, 


is liable in respect of each such failure, in addition to the penalty under subsec- 
tion (7), to.a penalty, of $1,000 for each month or part of a month, not exceeding 
24 months, during which the failure continues. 


CRA Audit Manual: 15.7.5: Foreign reporting requirements — penalties. 


(10.1) Additional penalty — Where 


(a) a person or partnership is liable to a penalty under subsection 
(10) for the failure to file ‘a return (other than an’ information 
return required to be filed under section 233.1), 


(b) if paragraph (10)(a) applies, the number of months, begin- 
ning with the month in which the return was required to be filed, 
during any part of which the return has not been filed exceeds 
24, and 

(c) if paragraph (10)(b) applies, the number of months, begin- 
ning with the month in which the demand referred to in that par- 
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agraph was served, during any part of which the return has not 
been filed exceeds 24, 


the person or partnership is liable, in addition to the penalty deter- 
mined under subsection (10), to a penalty equal to the amount deter- 
mined by the formula 


A-B 
where 
A is 
(d) where the return is required to be filed under section 
233.2, 5% of the total of all amounts each of which is the fair 
market value of property transferred or loaned (determined as 
of the time of the transfer or loan) because of which there 


would, if no other transfer or loan were taken into account, 
be an obligation to file the return, 


Proposed Amendment — 162(10.1)A(d) 


(d) where the return is required to be filed under section 
233.2 in respect of a trust, 5% of the total of all amounts 
each of which is the fair market value, at the time it was 
made, of a contribution of the person or partnership made 
to the trust before the end of the last taxation year of the 
trust in respect of which the return is required, 
Application: The August 27, 2010 draft legislation (Part 1 — NRTs), subsec. 16(2), 
will amend para. (d) of the description of A in subsec. 162(10.1) to read as above, 
applicable to returns in respect of taxation years that end after 2006, and to returns in 
respect of an earlier taxation year of a taxpayer if subsec. 94(3), as amended, applies 
to that earlier taxation year of the taxpayer, 
Technical Notes (Sept. 10, 2010): Subsection 162(10.1) imposes a penalty on 
any person or partnership that is more than 24 months late in filing an information 
return that the person or partnership was required to file under any of sections 233.1 
to 233.4. This penalty applies in addition to the penalties imposed under subsections 
162(7) and (10). f eh x ’ 
The penalty imposed under subsection 162(10.1) with respect to a particular informa- 
tion return is equal to a specified amount less the amount of the penalties imposed 
under subsections 162(7) and (10) with respect to the return. The specified amount 
with respect to an information return for a trust required to be filed by a person or 
partnership under section 233.2 is equal to 5% of the total fair market value of any 
property transferred or loaned to the trust that, if no other loan or transfer were taken 
into account, would have imposed an obligation on the person or partnership to file 
the return. 


Amendments are made to paragraph 162(10.1)(d) in the English version of the Act 
and to paragraph 162(10.1)(c) of the French version of the Act. 


Subsection 162(10.1) is amended, as a consequence of amendments made to section 
233.2, by changing the manner in which the specified amount is determined. The 
specified amount is now to be determined with reference to the fair market value of 
“contributions”? made by the person or partnership to the trust. 


(e) where the return is required to be filed under section 
233.3 for a taxation year or fiscal period, 5% of the greatest 
of all amounts each of which is the total of the cost amounts 
to the person or partnership at any time in the year or period 
of a specified foreign property (as defined by subsection 
233.3(1)) of the person or partnership, and 


(f) where the return is required to be filed under section 
233.4 for a taxation year or fiscal period in respect of a for- 
eign affiliate of the person or partnership, 5% of the greatest 
of all amounts each of which is the total of the cost amounts 
to the person or partnership at any time in the year or period 


of a property of the person or partnership that is a share of 


the capital stock or indebtedness of the affiliate, and 


B is the total of the penalties to which the person or partnership is 
liable under subsections (7) and (10) in respect of the return. 


Related Provisions: 162(7) — Initial calculation of penalty; 162(10.11) — Applica- 
tion to trust contribution; 162(10.2) — Shares or debt owned by controlled foreign af- 
filiate; 162(10.3) — Application to partnership; 162(10.4) — Application to non-resi- 
dent trust; 163(2.4)-(2.91) — Penalty for false statement or omission in return; 
233.2(4.1) — Foreign arrangements similar to trusts; 233.5 — Due diligence defence to 
penalty; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 162(10.1) added by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


CRA Audit Manual: 15.7.5: Foreign reporting requirements — penalties. 
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subsections 9: 
amended subs 
233.2—ed]. © 


(10.2) Shares or debt owned by controlled foreign affili- 
ate — For the purpose of paragraph (f) of the description of A in 
subsection (10.1), 


(a) shares or indebtedness owned by a controlled foreign affili- 
ate of a person or partnership are deemed to be owned by the 
person or partnership; and 


(b) the cost amount at any time of such shares or indebtedness to 
the person or partnership is deemed to be equal to 20% of the 
cost amount at that time to the controlled foreign affiliate of the 
shares or indebtedness. 


Related Provisions: 162(10.3) — Application to partnerships; 162(10.4) — Appli- 
cation to non-resident trusts. 


History: Subsec. 162(10.2) added by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(10.3) Application to partnerships — For the purposes of para- 
graph (f) of the description of A in subsection (10.1) and subsection 
(10.2), in determining whether a non-resident corporation or trust is 
a foreign affiliate or a controlled foreign affiliate of a partnership, 


(a) the definitions “direct equity percentage” and “equity per- 
centage” in subsection 95(4) shall be read as if a partnership 
were a person; and 


(b) the definitions “controlled foreign affiliate” and “foreign af- 
filiate” in subsection 95(1) shall be read as if a partnership were 
a taxpayer resident in Canada. 


History: Subsec. 162(10.3) added by 1997, c. 25, subsec. 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(10.4) Application to non-resident trusts — For the purposes 
of this subsection, paragraph (f) of the description of A in subsec- 
tion (10.1) and subsection (10.2), 


(a) a non-resident trust is deemed to be a controlled foreign affil- 
iate of each beneficiary of which the trust is a controlled foreign 
affiliate for the purpose of section 233.4; 


(b) the trust is deemed to be a non-resident corporation having a 
capital stock of a single class divided into 100 issued shares; 


(c) each beneficiary under the trust is deemed to own at any time 
the number of the issued shares of the corporation that is equal 
to the proportion of 100 that 


(1) the fair market value at that time of the beneficiary’s ben- 
eficial interest in the trust 


is of 
(ii) the fair market value at that time of all beneficial interests 
in the trust; and 


(d) the cost amount to a beneficiary at any time of a share of the 
corporation is deemed to be equal to the amount determined by 
the formula 


A 
B 


where 


A is the fair market value at that time of the beneficiary’s bene- 
ficial interest in the trust, and 
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B is the number of shares deemed under paragraph (c) to be 
owned at that time by the beneficiary in respect of the 
corporation. 


_ History: Subsec. 162(10.4) added by. 1997, c. 25, subsec, 51(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(11) Effect of subsequent events — For the purpose of com- 
puting a penalty under subsection (1) or (2) in respect of a person’s 
return of income for a taxation year, the person’s tax payable under 
this Part for the year shall be determined before taking into consid- 
eration the specified future tax consequences for the year. 
History: Subsec. 162(11) amended by 1997, c. 25, subsec. 51(4), applicable to 1996 et 
seq. Subsec. (11) formerly read: 
(11) Effect of carryback of losses etc. — In determining a person’s tax for a 
taxation year for the purpose of computing a penalty under subsection (1) or (2) 
in respect of the person’s return of income for the year, paragraph 161(7)(a) ap- 
plies with such modifications as the circumstances require. ; 
Subsec. 162(11) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 134(3), applicable to 
amounts referred to in para. 161(7)(a) in respect of subsequent taxation years referred 
to in that para. ending after July 13, 1990. 
CRA Audit Manual: 28.2.2: Late filing of income tax return. 
Related Provisions [s. 162]: 18(1)(t) — Penalties are non-deductible; 161(11) — 
Interest on penalty; 180.01(4), 180.2(6), 181.7, 183(3), 183.2(2), 185.2(2), 187(3), 
187.6, 189(8), 190.21, 191.4(2), 193(8), 195(8), 196(4), 197(6), 202(3), 204.3(2), 
204.7(3), 204.87, 204.93, 204.94(4), 207(3), 207.07(3), 207.2(3), 207.4(2), 207.7(4), 
208(4), 209(5), 210.2(7), 211.5, 211.6(5), 211.91(3), 218.2(S), 218.3110), 219(3), 
247(11)— Provisions of s. 162 apply for purposes of Parts 1.01, 1.2, 1.3, I, 1.1, IL-1, 
IV, IV.1, V, VI, V1.1, VU, VID, 1X, 1X.1, X, X-1, K.2, X.3, K.4, X.5, XI, X1.01, X11, 
XI.2, X13, XH, XID.1, XIL.2, X13, XI.4, XI1.6, XIIL1, XML2, XIV and XVI.1 respec- 
tively; 220(3.1) — Waiver or cancellation of penalty; 227(10.01), (10.1) — Provisions 
of s. 162 apply to withholding taxes under Parts XIL.5 and XIII; 238(1), (3) —Of- 
fences; 239(3) — Penalty assessment cannot be issued after charge laid if person 
convicted. 
Definitions [s. 162]: “amount”, “business number” — 248(1); “controlled, foreign 
affiliate” — 95(1), 248(1); “corporation” — 162(10.4)(b), 248(1), Interpretation Act 
35(1); “fiscal period” — 249.1; “foreign affiliate” —95(1), 162(10.3), 248(1); “indivi- 
dual”, “Minister”, “non-resident” — 248(1); “owned” — 162(10.2); “person”, “pre- 
scribed”, “property” — 248(1); “received” — 248(7); “registered charity”; “regula- 
tion” — 248(1); “resident in Canada” — 250; “specified foreign property” — 233.3(1); 
“specified future tax consequence” — 248(1); “tax shelter” — 237.1(1), 248(1); “taxa- 
tion year” — 249; “trust” — 104(1), 248(1), (3). 
Information Circulars [s. 162]: 00-1R2: Voluntary disclosures program. 
CRA Audit Manual [s. 162]: 28.0: Penalties. 


163. (1) Repeated failures [to report income] — Every person 
who 


(a) fails to report an amount required to be included in comput- 
ing the person’s income in a return filed under section 150 for a 
taxation year, and 


(b) had failed to report an amount required to be so included in 
any return filed under section 150 for any of the three preceding 
taxation years 


is liable to a penalty equal to 10% of the amount described in para- 
graph (a), except where the person is liable to a penalty under sub- 
section (2) in respect of that amount. 

Related Provisions: 163(3) — Burden of proof. See also Related Provisions at end 
of s. 163. 

Selected Cases [subsec. 163(1)]: Perusco v. R., [2012] 1 C.T.C. 2161 (TCC) (Not 
sufficient to refer to information returns (T4) since offence relates to income tax 
returns); Ciobanu v. R., [2012] 1 C.T.C. 2001 (TCC) (Penalty where repeated failure to 
declare income is strict liability, subject to due diligence defence); Porter v. R., [2011] 
1 C.T.C. 2322 (TCC) (Failure to check tax return and information slips justified 
penalty); Giguere v. R., [2007] 5 C.T.C. 2217 (TCC) (Strict liability applied where 
errors in successive years); Morrison y. R., [2003] 2 C.T.C. 2076 (TCC) (Penalty de- 
leted when failure to report income due to accountant’s error); R. v. Pongraniz, [1982] 
C.T.C. 259 (FCA) (Repeated failure to file return on time not wilful evasion); Hawrish 
v. MNR, [1976] C.T.C. 748 (FCA) (Penalties imposed after four-year limit period 
quashed when no wilful tax evasion) (Note: the current version of subsec. 163(1) no 
longer requires that the failure have been wilful). 

Information Circulars: 73-10R3: Tax evasion;,00-1R2:. Voluntary disclosures 
program, 


CRA Audit Manual: 28.3.0: Repeated failures — subsection 163(1) ITA. 


(2) False. statements or omissions — Every person who, 
knowingly, or under circumstances amounting to gross negligence, 


S. 163(2)(c.1)(ii) 


has made or has: participated in, assented to or acquiesced in the 
making of, a false statement or omission in a return, form, certifi- 
cate, statement or answer (in this section referred to as a “return’”) 
filed or made in respect of a taxation year for the purposes of this 
Act, is liable to a penalty of the greater of $100 and 50% of the total 
of ; 
(a) the amount, if any, by which 
(i) the amount, if any, by which 


(A) the tax for the year that would be payable by the per- 
son under this Act : 


exceeds 


(B) the amounts that would be deemed by subsections 
120(2) and (2.2) to have been paid on account of the per- 
son’s tax for the year 


if the person’s taxable income for the year were computed by 
adding to the taxable income reported by the person in the 
person’s return for the year that portion of the person’s un- 
derstatement of income for the year that is reasonably attrib- 
utable to the false statement or omission and if the person’s 
tax payable for the year were computed by subtracting from 
the deductions from the tax otherwise payable by the person 
for the year such portion of any such deduction as may rea- 
sonably be. attributable to the false statement or omission 


exceeds 
(ii) the amount, if any, by which 


(A) the tax for the year that would have been payable by 
the person under this Act 


exceeds 


(B) the amounts that would be deemed by subsections 
120(2) and (2.2) to have been paid on account of the per- 
son’s tax for the year 


had the person’s tax payable for the year been assessed on 
the basis of the information provided in the person’s return 
for the year, 


(b) [Repealed] 


(c) the total of all amounts each of which is the amount, if any, 

by which 
(i) the amount that would be deemed by subsection 122.61(1) 
to be an overpayment on account of the. person’s liability 
under this Part for the year that arose during a particular 
month or, where that person is a cohabiting spouse or com- 
mon-law partner (within the meaning assigned by section 
122.6) of an individual at the end of the year and at the be- 
ginning of the particular month, of that individual’s liability 
under this Part for the year that arose during the particular 
month, as the case may be, if that total were calculated by 
reference to the information provided 


exceeds 


(ii) the amount that is deemed by subsection 122.61(1) to be 
an overpayment on account of the liability of that person or 
that individual, as the case may be, under this Part for the 
year that arose’ during the particular: month, 


(c.1) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that 
would be deemed by, section 122.5 to be, paid. by that person 
during a month specified for the year or, where that person is 
a qualified relation of an, individual for the year (within the 
meaning assigned by subsection 122,5(1)), by that individual, 
as the case may be, if that total were calculated by reference 
to the information provided in the prescribed form filed for 
the year under section 122.5 


exceeds 


(ii) the total of all amounts each of which is an amount that is 
deemed under section 122.5 to be paid by that person or that 
qualified relation during a month specified for the year, 
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- Proposed Amendment — 1 63(2)(c.1) gt 


Wain. amount th 
to be paid by that pers 


43 


lated by reference to the information provided in the per- 


son’s return of income (within. the meaning assigned by _ 


subsection 122.5(1)) for the year 
_, exceeds bo hash be gas begs 
» . Gi) the total of all amounts.each of which is an amount that 
is deemed by section 122.5 to be paid by that person or by 
an individual of whom the person is the qualified relation in 
relation to a month specified for the year (within the mean- 

g ing assigned to subsection 122.5(1)), La 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 120, will 
amend para. 163(2)(c.1) to read as aboye, applicable to amounts deemed to be paid 


during months specified for 2001 et seq. Senean 
Technical Notes (July 2010): Subsection 163(2). imposes a. penalty where a 
taxpayer knowingly, or in circumstances amounting to gross negligence, participates 
in or makes a false statement for the purposes of the Act. The penalty is determined 
with reference to the understatement of tax or the overstatement of amounts deemed 
to be paid on account of tax. Paragraph 163(2)(c.1) imposes a penalty where the false 
statement relates to the goods and services tax credit (GSTC). ' 

The GSTC provisions were amended (S.C. 2002. chapter 9, formerly Bill C-49) to 
make the credit more responsive to changes in family circumstances by providing 
that the eligibility to the credit and the amount paid in each quarter reflect such 
changes that occurred before the end of the preceding quarter rather than in the pre- 
ceding taxation year. 

Paragraph 163(2)(c.1) is amended to: reflect the new quarterly calculation of the 


(c.2) the amount, if any, by which 


(i) the amount that would be deemed under subsection 
122.51(2) to be paid on account of the person’s tax payable 
under this Part for the year if the amount were calculated by 
reference to the information provided in the return 


exceeds 


(ii) the amount that is deemed under subsection 122.51(2) to 
be paid on account of the person’s tax payable under this Part 
for the year, 


(c.3) the amount, if any, by which 


(i) the total of all amounts each of which is an amount that 
would be deemed by subsection 122.7(2) or (3) to be a pay- 
ment on account of the person’s tax payable under this Part 
or another person’s tax payable under this Part for the year if 
those amounts were calculated by reference to the informa- 
tion provided in the return 


exceeds 


(ii) the total of all amounts each of which is an amount that is 
deemed by subsection 122.7(2) or (3) to be a payment on ac- 
count of the person’s tax payable under this Part and, where 
applicable, the other person’s tax payable under this Part for 
the year, 


(d) the amount, if any, by which 


(i) the amount that would be deemed by subsection 127.1(1) 
to be paid for the year by the person if that amount were cal- 
culated by reference to the information provided in the return 
or form filed for the year pursuant to that subsection 


exceeds 


(i1) the amount that is deemed by that subsection to be paid 
for the year by the person, 


(e) the amount, if any, by which 


(i) the amount that would be deemed by subsection 127.41(3) 
to have been paid for the year by the person if that amount 
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were calculated by reference to the person’s claim for the 
year under that subsection wit 


exceeds 
(ii) the maximum amount that the person is entitled to claim 
for the year under subsection 127.41(3), 
“(f) the amount, if any, by which Ci ‘ Of 
~ (i) the amount that would be deemed by subsection 125.4(3)_ 
to have been paid for the year by the person if that amount 
were calculated by reference to the information provided in 
the return filed for the year pursuant to that subsection 


exceeds ; 
_ (i) the amount that is deemed. by that subsection to be paid 

for the year by the person; and 4 

(g) the amount, if any, by which af | 
(i) the amount that would be deemed by subsection 125,.5(3) 
to have been paid for the year by the person if that amount 
were calculated by reference to the information provided in 
the return filed for the year pursuant to that subsection 


exceeds 


(ii) the amount that is deemed by that subsection to be paid 
for the year by the person. 


Related Provisions: 94(3)(a)(vii) [proposed] — Application to trust deemed resident 
in Canada; 163(2.1) — Interpretation; 163(3) — Burden of proof; 163.2 — Penalty for 
acts of a third party; 163.2(15)(b) — Conduct of employee deemed to be conduct of 
employer; 239(1) — Offence — false statements. See also Related Provisions at end of 
s. 163. 
History: Para. 163(2)(c.3) added by 2007, c. 35, s. 53, applicable to 2007 et seq. 
Subsec. 163(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)common-law partner”. 4 
Cls. 163(2)(a)(i)(B) and (2)(a)(ii)(B) amended by 2000, c. 19, subsecs. 49(1), (2), ap- 
plicable to 1999 et seg. The cls. formerly read: 

(B) the amount that would be deemed by subsection 120(2) to have been paid on 

account of the person’s tax for the year 


(B) the amount that would have been deemed by subsection 120(2) to have been — 
paid on account of the person’s tax for the year 


The opening words of subsec. 163(2) amended by 1998, 'c. 19, subsec, 189(1), applica- 
ble after June 20, 1996. The opening words of subsec. 163(2) formerly read: 


(2) Every person who, knowingly, or under circumstances amounting to gross 
negligence in the carrying out of any duty or obligation imposed by or under this 
Act, has made or has participated in, assented to or acquiesced in the making of, 
a false statement or omission in a return, form, certificate, statement or answer 
(in this section referred to as a “return”) filed or made in respect of a taxation 
year as required by or under this Act or a regulation, is liable to a penalty of the 
greater of $100 and 50% of the total of 
Para. 163(2)(c.2) amended by 1998, c. 19, s. 45, applicable to 1997 et seg. Para. 
163(2)(c.2) formerly read: 
(c.2) the amount, if any, by which 
(i) the amount that would be deemed under section 126.1 to be an overpay-, 
ment on account of the person’s liability under this Part for the year if the 
amount were calculated by reference to the information provided 
exceeds 
(ii) the amount that is deemed under section 126.1 to be an overpayment on 
account of the person’s liability under this Part for the year, 
Para. 163(2)(g) added by 1998, c. 19, subsec. 189(2), applicable after October 1997. 
Para. 163(2)(f) added by 1996, ¢ 21, s. 43, applicable to 1995 et seq. 
Para. 163(2)(e) added by 1995, c. 3, s. 48, applicable to taxation years that end after 
February 22, 1994. 
Para. 163(2)(c.2) added by 1994, c. 8, subsec. 26(1), applicable after 1992. 
Para. 163(2)(b) repealed by 1994, c. 7, Sch. VII (1992, c: 48), subsec. 17(1), applicable 
to 1993 et seq. Para. (b) formerly read: 
(b) the amount, if any, by which 
(i) the amount that would be deemed by subsection 122.2(1) to be paid for — 
the year by the person or, where the person is a supporting pétson’of an ” 
eligible child of an individual for the year (within the meaning assigned by 
subsection 122.2(2)) and resided with the individual at the end of the year, > 
by that individual, as the case may be, if that amount were calculated by 
reference to the information provided in the return filed for the year pursuant 
to that subsection is 10..Vis 
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exceeds 


(ii) the amount that is deemed by subsection 122.2(1) to be paid for the year 
by the person or the individual referred to in subparagraph (i), as the case 
may be, 


Para. 163(2)(c) was added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 17(2), applica- 
ble to 1991 et seq. : 


Selected Cases [subsec. 163(2)]: Panini y. R., [2006] 5.C.T:C. 12 (FCA) (Penal- 
ties upheld in stock option case, where judge did not believe explanation for. non- 
reporting); Bisaillon y. R., [2006] 4 C.T.C. 2249 (TCC) (Provision creates no criminal 
consequences); Savard y. R., [2005] 1 C.T.C, 144 (FCA) (Penalties reinstated where 
taxpayer aware of deceptive nature of scheme); Villeneuve y. R., [2004] 4 C.T.C, 259 
(FCA) (Participation in. fraudulent scheme warranted imposition ,of penalties), 
Immeubles Equation Inc. v. R., [2004] 4 C.T.C. 2192 (TCC) (Failure to keep adequate 
books and records was gross negligence); Alichin v. R., [2004] 4 C.T.C. 1 (FCA) (Tax 
Court failed to consider possibility of dual residence. Penalty quashed); Julian v. R., 
[2004] 3 C.T.C. 2501 (TCC) (Penalties quashed where lawyer relied on opinion of law 
partner without further due diligence); Simard v. R., [2004] 3 C.T.C. 269 (FCA); rev’g 
in part [2002] 4 C.T.C. 2128 (TCC) (Penalties not to be reduced by trial judge); Klotz 
y. R., [2004] 2 C.T.C. 2892 (TCC) (Failure to exercise due diligence not the same as 
gross negligence); Boucher v. R., [2004] 2 C.T.C. 179 (FCA) (Penalty might be appli- 
cable even if no tax payable); Lamarre v. R. (2000), [2004] 1 C.T.C. 2508 (TCC) (Pen- 
alties upheld where fictional ABIL created); Cumberland Paving & Contracting Ltd. v. 
R., [2003] 4 C.T.C. 2203 (TCC) (Penalties removed where amount paid as soon as 
error discovered); MacKinnon v: R., [2001] 4 C.T.C. 2772 (TCC) (Evidence from crim- 
inal trial admissible in respect of civil penalties); Foisy v. R., [2001] 1 C.T.C. 2606 
(TCC) (Failure to declare gain did not result in loss of exemption or imposition of 
penalty); Pedwell v. R., [2000] 3 C.T.C. 246 (FCA) (Court is bound by basis on which 
assessments made and cannot change that basis); Findlay v. R., [2000] 3 C.T.C. 152 
(FCA); rev’ g [1997] 3 C.T.C. 152 (TCC) (if taxpayer not privy to gross negligence of 
return preparer, gross negligence cannot be attributed to taxpayer); Hildebrandt v. R., 
[1997] 3 C.T.C. 2936 (TCC) (Failure to keep adequate records of substantial business 
was gross negligence); MacDonald v. R., [1997] 3 C.T.C. 2195 (TCC) (Penalties applid 
even when CCA available to reduce net tax payable to nil; penalties relate to un- 
declared income, not amount of tax payable); Skukan v. Canada, [1997] 1 C.T.C. 2228 
(TCC), (Minister must have more than hearsay evidence to impose penalties); Wiese v. 
Canada, [1995] 2 C,T.C,,2246 (TEC) (Persistent failure to. comply with statutory duty 
to report income sufficient to justify penalty); Hudson Bay Mining & Smelting Co. v. 
Canada, [1989] 2 C.T.C. 309 (FCA); leave to appeal to SCC refused (1990), 106 N.R. 
16 (note) (Company making non-refundable “gift” after sale transaction; amount paid 
held to be part of sale transaction); R. v. Sharma, [1987] 2 C.T.C. 253 (Ont SC) (Civil 
penalty upon tax evasion not criminal guilt under Charter); De Graaf v. R., [1985] 1 
C.T.C. 374 (FCTD) (Penalties imposed on sole operator of business); Venne vy. R., 
[1984] C.T.C. 223 (FCTD) (Penalties quashed when taxpayer relied completely on 
bookkeeper); R. v. Columbia Enterprises Ltd., [1983] C.T.C. 204 (FCA) (Penalty lev- 
ied when intent and conduct of accountant attributed to taxpayer); May v. R., [1982] 
C.T.C. 66 (FCTD) (Penalty levied for failing to report profit on income account); R. v. 
Whittle, 79 D.T.C. 5011 (BC SC) (Assessment of penalty is administrative and civil 
matter; writ of prohibition denied); Cloutier v. R., 1978] C.T.C. 702 (FCTD) (Penalty 
for gross negligence upheld against taxpayer failing to include advances from con- 
trolled corporation); Beech v. R., [1977] C.T.C. 361 (FCTD) (Penalty upheld against 
taxpayer not providing accountants with sufficient information); Danalan Investments 
Ltd: v. MNR, [1973] C.T.C. 251 (FCTD) (Penalties imposed on taxpayer not’ revealing 
relationships with associated companies); MNR.v.. Weeks, [1972] C.T.C. 60 (FCTD) 
(No false statement where taxpayer relied on accountant’s error); MNR y. Panko, 
[1971] C.T.C. 467 (SCC) (Penalties imposed after taxpayer convicted for same 
offences); Udell v. MNR, (1969] C.T.C. 704 (Exch.) (Taxpayer not liable for penalty 
upon errors due to gross negligence of accountant). 


Interpretation Bulletins: IT-256R: Gains from theft, defalcation or embezzlement. 


Information Circulars: 73-10R3: Tax evasion; 00-1R2: Voluntary disclosures 
program. 


Application Policies: SR&ED 96-05: Penalties under subsec. 163(2). 
Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


CRA Audit Manual: 11.3.3: Application of losses; 11.3.7: Assessment after the 
normal (reassessment period and penalty for false statements or omissions; 11.6.2 and 
Appendix A-11.2.21:, Penalty recommendation report; 28.4.0: False statements or 
omissions. 


(2.1) Interpretation — For the purposes of subsection (2), the tax- 
able income reported by a person in the person’s return for a taxa- 
tion year shall be deemed not to be less than nil and the “understate- 
ment of income” for a year of a person means the total of 


(a) the amount, if any, by which 


(i) the total of all amounts that were not reported by the per- 
son in the person’s return and that were required to be in- 
cluded in computing the person’s income for the year 


S. 163(2.2) 


exceeds 


(ii) the total of such of the amounts deductible by the person 
in computing the person’s income for the year under the pro- 
visions of this Act as were wholly applicable to the amounts 
referred to in subparagraph (i) and were not deducted by the 
person in computing the person’s income for the year re- 
ported by the person in the person’s return, 


(b) the amount, if any, by which 


(1) the total-of all amounts deducted by the person in comput- 
ing the person’s income for the year reported by the person 
in the person’s return 


exceeds 


(ii) the total of such of the amounts referred to in subpara- 
graph (i) as were deductible by the person in computing the 
person’s income for the year in accordance with the provi- 
sions of this Act, and 


(c) the amount, if any, by which 


(i) the total of all amounts deducted by the person (otherwise 
than by virtue of section 111) from the person’s income for 
the purpose of computing the person’s taxable income for the 
year reported by the person in the person’s return 


exceeds 


(ii) the total of all amounts deductible by the person (other- 
wise than by virtue of section 111) from the person’s income 
for the purpose of computing the person’s taxable income for 
the year in accordance with the provisions of this Act. 


Related Provisions: 163(3) — Burden of proof; 163(4) — Effect-of carryback of 
losses etc. 


Selected Cases [subsec. 163(2.1)]: Roy v. R., [2001] 3 C.T.C. 226 (FCA) (CCA 
cannot be claimed to reduce penalty). 


(2.2) False statement. or omission — Every person who, 
knowingly or under circumstances amounting to gross negligence, 
has made or has participated in, assented. to. or acquiesced in: the 
making of, a false statement or omission in a renunciation that was 
to;have been effective as ofa particular date and that is purported to 
have been made under any of subsections 66(10) to (10.3), (12.6), 
(12.601) and (12.62), otherwise than because of the application of 
subsection 66(12.66), is liable to a penalty of 25% of the amount, if 
any, by which é: 

(a) the amount set out in the renunciation in respect of Canadian 

exploration expenses, Canadian development expenses or Cana- 

dian oil and gas property expenses 


exceeds 


(b) the amount in respect of Canadian exploration expenses, Ca- 
nadian development expenses or Canadian oil and gas property 
expenses, as the case may be, that the corporation was entitled 

» under the applicable subsection to renounce as of that particular 
date. 


Related Provisions: 163(2.21) — Penalty relating to 66(12.66); 163(3) — Burden of 
proof. See also Related: Provisions at end of s. 163. 


History: The opening words of subsec. 163(2.2) amended by 1997, c. 25, subsec. 
52(1), applicable to acts and omissions that occur after April 25, 1997 except that, in 
connection with purported renunciations made before 1999, the expression “(12.601) 
and (12.62)” in subsec. (2.2) shall be read as ‘“(12.601), (12.62) and (12.64)”. The 
opening words formerly read: 


(2.2) Every person who, knowingly or under circumstances amounting to gross 
negligence, has made or has participated in, assented to or acquiesced in the 
making of, a false statement or omission in any renunciation that is effective as 
of a particular date and that is made under any of subsections 66(10) to (10.3), 
(12.6), (12.601), (12.62) and (12.64) is liable to ‘a penalty of 25% of the amount, 
if any, by which 


The opening words.of subsec. 163(2.2) amended by 1994, c. 8, subsec. 26(2), applica- 
ble from May 12, 1994. They formerly read: 


(2.2) Every person who, knowingly or under circumstances amounting to gross 
negligence, has made or has participated in, assented to or acquiesced in the 
making of, a false statement or omission in any renunciation that is effective as 
of a particular date and that is made under any of subsections 66(10) to (10.3), 
(12.6), (12.62) and (12.64) is liable to a penalty of 25% of the amount, if any, by 
which 
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Information Circulars: 00-1R2: Voluntary disclosures program. 


(2.21) False statement or omissions with respect to look- 
back rule — A person is liable to the penalty determined under 
subsection (2.22) where the person, 


(a) knowingly or under circumstances amounting to gross negli- 
gence has made or has participated in, assented to or acquiesced 
in the making of, a false statement or omission in a document 
required to be filed under subsection 66(12.73) in respect of a 
renunciation purported to have been made because of the appli- 
cation of subsection 66(12.66); or 


(b) fails to file the document on or before the day that is 24 
months after the day on or before which it was required to be 
filed. 


History: Subsec. 163(2.21) added by 1997, c. 25, subsec. 52(2), applicable April 25, 
1997. 


(2.22) Penalty — For the purpose of subsection (2.21), the penalty 
to which a person is liable in respect of a document required to be 
filed under subsection 66(12.73) is equal to 25% of the amount, if 
any, by which 
(a) the portion of the excess referred to in subsection 66(12.73) 
in respect of the document that was known or that ought to have 
been known by the person 


exceeds 


(b) where paragraph (2.21)(b) does not apply, the portion of the 
excess identified in the document, and 


(c) in any other case, nil. 
Related Provisions: 162(7) — Additional penalty. See additional Related Provisions 
at end of s. 163. 


History: Subsec. 163(2.22) added by 1997, c. 25, subsec. 52(2), applicable April 25, 
1997. 


(2.3) Idem — Every person who, knowingly or under circum- 
stances amounting to gross negligence, makes or participates in, as- 
sents to or acquiesces in the making of, a false statement or omis- 
sion in a prescribed form required to be filed under subsection 
66(12.691) or (12.701) is liable to a penalty of 25% of the amount, 
if any, by which 

(a) the assistance required to be reported in respect of a person 

or partnership in the prescribed form 


exceeds 
(b) the assistance reported in the prescribed form in respect of 
the person or partnership. 

Related Provisions: See Related Provisions at end of s. 163. 

History: Subsec. 163(2.3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 135(1). 


(2.4) False statement or omission [re foreign asset report- 
ing] — Every person or partnership who, knowingly or under cir- 
cumstances amounting to gross negligence, makes or participates 
in, assents to or acquiesces in, the making of a false statement or 
omission in a return is liable to a penalty of 
(a) where the return is required to be filed under section 233.1, 
$24,000; 
(b) where the return is required to be filed under section 233.2, 
the greater of 
(i) $24,000, and 
(ii) 5% of the total of all amounts each of which is the fair 
market value of property transferred or loaned (determined as 
of the time of the transfer or loan) because of which there 


would, if no other transfer or loan were taken into account, 
be an obligation to file the return; 


Proposed Amendment — 163(2.4)(b) 
(b) where the return is required to be filed under section 233.2 
in respect of a trust, the greater of seth me 
(i) $24,000, and 


(ii) 5% of the total of all amounts each of which is the fair 
market value, at the time it was made, of a contribution of 
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: al fir anarkee value of tis Mondily that the | person ¢ . 5 paaeship loaned 
a to the trust that ae rise to the — to ‘fil 


sec to he greater of $24,000 and a aeites amount in ‘respect of ten return. : The 
specified amount for a person is | essentially: equal to 5% of the fair samarket value of 


way as the specified amount under amended silsectiot 162(10. it in’ pare of ia 
filed returns; Under new subsection 163(2.41), the definitions and rules in subsec: 
tions 94(1), (2) and (9) generally apply. Subsection 163(2.41) is similar to a 
subsection 233.2(2), described in greater detail in the: commentary [to 233. oe ead 


These amendments apply to returns in respect of taxation years that end after 2006. 
They also | apply to returns in respect of an earlier taxation of a taxpayer (e.g., a tru: 
beneficiary under the trust or contributor to the trust) if new subsection 94(3) applies 
(because of a valid election by the trust under the coming-into-force ecgdirele ro ie 
new section 94) to that earlier taxation year of the taxpayer. _ 


(c) where the return is required to be filed under section 233.3 
for a taxation year or fiscal period, the greater of 


(i) $24,000, and 


(ii) 5% of the greatest of all amounts each of which is the 
total of the cost amounts to the person or partnership at any 
time in the year or period of a specified foreign property (as 
defined by subsection 233.3(1)(a)) of the person or partner- 
ship in respect of which the false statement or omission is 
made; 


(d) where the return is required to be filed under section 233.4 
for a taxation year or fiscal period, the greater of 


(i) $24,000, and 


(ii) 5% of the greatest of all amounts each of which is the 
total of the cost amounts to the person or partnership at any 
time in the year or period of a property of the person or part- 
nership that is a share of the capital stock or indebtedness of 
the foreign affiliate in respect of which the return. is being 
filed; and 


(e) where the return is required to be filed under section 233.6 
for a taxation year or fiscal period, the greater of 


(i) $2,500, and 
(ii) 5% of the total of 


(A) all amounts each of which is the fair market value of 
a property that is distributed to the person or partnership 
in the year or period by the trust and in respect of which 
the false statement or omission is made, and 


(B) all amounts each of which is the greatest unpaid prin- 
cipal amount of a debt that is owing to the trust by the 
person or partnership in the year or period and in respect 
of which the false statement or omission is made. 
Related Provisions: 162(10), (10.1)— Penalty for failure to file return; 
163(2.41) — Application to trust contributions; 163(2.5) — Shares or debt owned. by 
controlled foreign affiliate; 163(2.6), (2.7) — Application to partnerships; 163(2.9) — 
Where partnership liable to penalty; 163(2.91) — Application to non-resident trusts; 
233.2(4.1) — Foreign arrangements similar to trusts; 233.5 — Due diligence defence to 
penalty. 
History: Subsec. 163(2.4) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 
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Information Circulars: 00-1R2: Voluntary disclosures program. 
PRA Audit Manual: 15.7.5: care PPrese petooennanes — penalties. 


(2.5) Shares or debt owned by controlled foreign affili- 
ate — For the purpose of paragraph (2.4)(d), 


(a) shares or indebtedness owned by a controlled foreign affili- 
_ate of a person or partnership are.deemed to be owned by. the 
person or partnership; and 


(b) the cost amount at any time of such shares or indebtedness to 
the person or partnership is deemed to be equal to 20% of the 
cost amount at that time to the controlled foreign affiliate of the 
shares or indebtedness. 
Related Provisions: 163(2.6) — Application to partnerships; 163(2.91) — Applica- 
tion to non-resident trusts. 


History: Subsec. 163(2.5) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(2.6) Application to partnerships — For the purposes of para- 
graph (2.4)(d) and subsection (2.5), in determining whether a non- 
resident corporation or trust is a foreign affiliate or a controlled for- 
eign affiliate of a partnership 


(a) the definitions “direct equity percentage” and “equity per- 
centage” in subsection 95(4) shall be read.as if a partnership 
were a person; and 


(b) the definitions “controlled foreign affiliate’ and “foreign. af- 
filiate” in subsection 95(1) shall be read as if a partnership were 
a taxpayer resident in Canada. 


History: Subsec. 163(2.6) added by 1997, c. 25 subsec, 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(2.7) Application to partnerships — For the purpose of subsec- 
tion (2.4), each act or omission of a member of a partnership in 
respect of an information return required to be filed by the partner- 
ship under section 233.3, 233.4 or 233.6 is deemed to be an act or 
omission of the partnership in respect of the return. 

Related Provisions: 163(2.8) — Tiers of partnerships. 


History: Subsec. 163(2.7) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(2.8) Application to members of partnerships — For the pur- 
poses of this subsection. and. subsection (2.7), a person who is a 
member of a partnership that is a member of another partnership is 
deemed to be a member of the other partnership. 


History: Subsec. 163(2.8) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a day that is after April 29, 1998. 


(2.9) Where partnership liable to penalty — Where a partner- 


ship is liable to a penalty under subsection (2.4) or section 163.2 or 
237.1, sections 152, 158 to 160.1, 161, and 164 to 167 and Division 
J apply, with any changes that the circumstances require, in respect 
in the penalty as if the inka were a corporation: 


corporation. 


Application: The Aare 21, 2010 draft 
95, will amend subsec. -163(2.9) to read as ; 
transactions that are entered into after 2010 or that 

that began before 2011 and is completed after 2 


S. 163(4) 


History: Subsec:. 163(2.9) amended by 2000, c. 19, subsec. 49(3), in force June 29, 
2000. (Royal Assent). The subsec. formerly read: 


(2.9) Where a partnership is liable to a penalty under subsection (2.4), sections 
152, 158 to 160.1, 161 and 164 to 167 and Division J apply, with any modifica- 
tions that the circumstances require, to the penalty as if the partnership were a 
corporation: 


Subsec. 163(2.9) added by 1997, c. 25 subsec. 52(3), applicable to returns required to 
be filed on or before a day that is after April 29, 1998. 


(2.91) Application to non-resident trusts — For the purposes 
of this subsection, paragraph (2.4)(d) and subsection (2,5), 


(a) a non-resident trust is deemed to be a controlled foreign affil- 
iate of each beneficiary of which the trust is a controlled foreign 
affiliate for the purpose of section 233.4; 


(b) the trust is deemed. to be a non-resident corporation having a 
capital stock of a single class divided into 100 issued shares; 


(c) each beneficiary under the trust is deemed to own at any time 
the number of the issued shares of the corporation that is equal 
to. the proportion of 100 that 


(i) the fair market value at that time of the beneficiary’s ben- 
eficial interest in the trust 


is of 


(ii) the fair market value at that time of all beneficial interests 
in the trust; and 


(d) the cost amount to a beneficiary at any time of a share of the 
corporation is deemed to be equal to the amount determined by 
the formula 


A 
B 


where 


A. is the fair market value at that time of the beneficiary’s bene- 
ficial interest in the trust, and 


B_ is the number of shares deemed under paragraph (c) to be 
owned at that time by the beneficiary, in respect of the 
corporation. 


History: Subsec. 163(2.91) added by 1997, c. 25 subsec. 52(3), applicable to returns 
required to be filed on or before a’ day that is after April 29, 1998. 


(3). Burden of proof.in respect of penalties — Where, in an 
appeal under this Act,.a penalty assessed by the Minister under this 
section or section. 163.2 is in.issue, the burden of establishing the 
facts justifying the assessment of the penalty is on the Minister. 

Related Provisions: 15.1(5)—Small business development bond — penalties; 


15.2(5) — Small business bond — penalties; 163.2(10) — Exception where valuation 
wrong by more than prescribed percentage. 


History: Subsec. 163(3) amended by 2000, c. 19, subsec. 49(4), in force June 29, 2000 
(Royal Assent). The subsec. formerly read: 


(3) Where, in any appeal under this Act, any penalty assessed by the Minister 
under this section is in issue, the burden of establishing the facts justifying the 
assessment of the penalty is on the Minister. 


Selected Cases [subsec. 163(3)]: Dick v. MNR, [1991] 2 C.T.C. 2034 (TCC) 
(Since Minister failed to show fraud or misrepresentation reassessments for two taxa- 
tion years statute-barred); Levy v. MNR, [1989] 2 C.T.C. 151 (FCTD) (Penalties re- 
duced in proportion to reduction of taxpayer’s income under net worth assessments); R. 
v. Taylor, [1984] C.T.C. 436 (FCTD) (Burden of proof in'appeal from assessment and 
in appeal of penalty remains with taxpayer and Crown respectively); Decore v. R., 
[1974] C.T.C. 791 (FCA) (Penalty denied when accountant of taxpayer not grossly 
negligent). 


CRA Audit Manual: 28.4.8: Burden of proof. 


(4) Effect of carryback of losses etc. — In determining under 
subsection (2.1) the understatement of income for a taxation year of 
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a person, the following amounts shall be deemed not to be deducti- 
ble or excludable in computing the person’s income for the year: 


(a) any amount that may be deducted under section 41 in respect 
of the person’s listed-personal-property loss for a subsequent 
taxation year; 


(b) any amount that may be excluded from the person’s income 
because of section 49 in respect of the exercise of any option in 
a subsequent taxation year; 


(b.1) any amount that may be deducted under subsection 
147.2(4) in computing the person’s income for the year because 
of the application of subsection 147.2(6) as a result of the per- 
son’s death in the subsequent taxation year; and 


(c) any amount that may be deducted in computing the person’s 
income for the year because of an election made under para- 
graph 164(6)(c) or (d) in a subsequent taxation year by the per- 
son’s legal representative. 


History: Para. 163(4)(b.1) added by 1998, c. 19, subsec. 189(3), applicable to taxpay- 
ers who die after 1992. A 


Subsec. 163(4) added by 1994, c. 7, Sch. II (1991, 'c. 49), subsec. 135(2), applicable to 
amounts referred to in the subsec. in respect of subsequent taxation years ending after 
July 13, 1990. 


Related Provisions [s. 163]: 18(1)(t) — Penalty is non-deductible; 161(11) — In- 
terest on penalty; 180.01(4), 180.2(6), 181.7, 183(3), 183.2(2), 185.2(2), 187(3), 187.6, 
189(8), 190.21, 191.4(2), 195(8), 196(4), 197(6), 202(3), 204.3(2), 204.7(3), 204.87, 
204.93, 204.94(4), 207(3), 207.07(3), 207.2(3), 207.4(2), 207.7(4), 208(4), 209(5), 
210.2(7), 211.5, 211.6(5), 211.91(3), 218.2(5), 218.3(10), 219(3), 247(11) — Provi- 
sions of s. 163 apply for purposes of Parts I.01, I.2, 1.3, I, IL.1, II.1, IV, IV.1, V, VI, 
VIFIC VIL VIN, Xe EXC XXL. Xe, Nase Xs, KOs ROL OXON OX Uen Xd Dekel See: 
XIL1, X12, XI03, X14, XIL6, XIMI.1, XII.2, XIV and XVI.1 respectively; 
220(3.1) — Waiver of penalty; 227(10.01), (10.1) — Provisions of s. 163 apply to 
withholding taxes under Parts XII.5 and XIII; 239(3) — Penalty assessment cannot be 
issued after charge laid if person convicted. 


Selected Cases [s. 163]: Gagnon y. R., [2005] 3 C.T.C. 2037 (TCC) (Failure to 
declare receipt of dividend even with no T5 was gross negligence); Cété y. R., [1999] 3 
C.T.C. 2373 (TCC) (Gifts valid but valuations exaggerated; penalties upheld); Pompa 
v. Canada, [1995] 1 C.T.C. 466 (FCA) (Judge cannot use facts from another proceed- 
ing where those facts not entered in evidence in case to be decided). 


Definitions [s. 163]: “amount”, “assessment” — 248(1); “Canadian development 
expense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Ca- 
nadian oil and gas property expense” — 66.4(5), 248(1); “child” — 252(1); “cohab- 
iting spouse or common-law partner’ — 122.6; “common-law partner” — 248(1); 
“controlled foreign affiliate” — 95(1), 248(1); “corporation” — 163(2.91)(b), 248(1), 
Interpretation Act 35(1); “fiscal period” — 249.1; “individual”, “Minister” — 248(1); 
“net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resident” — 248(1); 
“owned” — 163(2.5); “person”, “prescribed”, “property” — 248(1); “restricted farm 
loss” — 31, 248(1); “return” — 163(2); “specified foreign property” — 233.3(1); “tax 
payable” — 248(2); “taxable income” — 2(2),. 248(1); “taxation year’ — 249; 
“trust” — 104(1), 248(1), (3); “understatement of income” — 163(2.1). 


163.1 Penalty for late or deficient instalments — Every per- 
son who fails to pay all or any part of an instalment of tax for a 
taxation year on or before the day on or before which the instalment 
is required by this Part to be paid is liable to a penalty equal to 50% 
of the amount, if any, by which 


(a) the interest payable by the person under section 161 in re- 
spect of all instalments for the year 


exceeds the greater of 
(b) $1,000, and 


(c) 25% of the interest that would have been payable by the per- 
son under section 161 in respect of all instalments for the year if 
no instalment had been made for that year. 


Related Provisions: 18(1)(t) — Penalty is non-deductible; 161(2.2) — Offset inter- 
est from prepaying instalments; 161(4) — Interest — limitation — farmers and fisher- 
men; 161(4.01) — Limitation — other individuals; 161(4.1) — Limitation — corpora- 
tions; 161(7) — Effect of carryback of loss, etc.; 161(11)— Interest on penalties; 
211.5(2) — Interest on instalments of Part XII.3. tax; 220(3.1) — Waiver or cancella- 
tion of interest. See also at end of s. 163. 


Definitions [s. 163.1]: “amount” — 248(1); “instalment” — 155-157; “person” — 
248(1); “taxation year” — 249, 


Information Circulars: 00-1R2: Voluntary disclosures program; 07-1: Taxpayer 
relief provisions. 


Income Tax Act, Part I 


Misrepresentation of a Tax Matter by a Third 
Party 


163.2 [Third party civil penalties] — (1) Definitions — The 
definitions in this subsection apply in this section. 


“culpable conduct” means conduct, whether an act or a failure to 
act, that 


(a) is tantamount to intentional conduct; 

(b) shows an indifference as to whether this Act is complied 
with; or 

(c) shows a wilful, reckless or wanton disregard of the law. 


Related Provisions: 149.1(4.1)(c) — Definition applies for revoking charity’s regis- 
tration; 188.1(9) — Definition applies to charity false-statement penalty. 


“entity” includes an association, a corporation, a fund, a joint ven- 
ture, an organization, a partnership, a syndicate and a trust. 


“excluded activity”, in respect of a false statement, means the ac- 
tivity of ; 
(a) promoting or selling (whether as principal or agent or di- 
rectly or indirectly) an arrangement, an entity, a plan, a property 
or a scheme (in this definition referred to as the “arrangement’’) 
where it can reasonably be considered that 


(i) subsection 66(12.68) applies to the arrangement, 


(ii) the definition “tax shelter” in subsection 237.1(1) applies 
to a person’s interest in the arrangement, or 
(iii) one of the main purposes for a person’s participation in 
the arrangement is to obtain a tax benefit; or 
(b) accepting (whether as principal or agent or directly or indi- 
rectly) consideration in respect of the promotion or sale of an 
arrangement. 


“false statement” includes a statement that is misleading because 
of an omission from the statement. 


Related Provisions: 149.1(4.1)(c) — Definition applies for revoking charity’s regis- 
tration; 188.1(9) — Definition applies to charity false-statement penalty. 


“gross compensation” of a particular person at any time, in respect 
of a false statement that could be used by or on behalf of another 
person, means all amounts to which the particular person, or any 
person not dealing at arm’s length with the particular person, is en- 
titled, either before or after that time and either absolutely or contin- 
gently, to receive or obtain in respect of the statement. 


Related Provisions: 163.2(12)(c) — Exclusion of penalty assessed to another person 
under subsec. (5). 


“gross entitlements” of a person at any time, in respect of a plan- 
ning activity or a valuation activity of the person, means. all 
amounts to which the person, or another person not dealing at arm’s 
length with the person, is entitled, either before or after that time 
and either absolutely or contingently, to receive or obtain in respect 
of the activity. 

Related Provisions: 163.2(12) — Special rules re gross entitlements. 


“participate” includes 
(a) to cause a subordinate to act or to omit information; and 


(b) to know of, and to not make a reasonable attempt to prevent, 
the participation by a subordinate in an act or an omission of 
information. 


“person” includes a partnership. 
“planning activity” includes 


(a) organizing or creating, or assisting in the organization or cre- 
ation of, an arrangement, an entity, a plan or a scheme; and 
(b) participating, directly or indirectly, in the selling of an inter- 
est in, or the promotion of, an arrangement, an entity, a plan, a 
property or a scheme. 


“subordinate’’, in respect of a particular person, includes any other 
person over whose activities the particular person has direction, su- 
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pervision or control whether or not the other person is 'an employee 
of the particular person or of another person, except that, if the par- 
ticular person is a member of a partnership, the other person is not a 
subordinate of the particular person solely because the particular 
person is a member of the. partnership. 


“tax benefit’? means a reduction, avoidance or deferral of tax or 
other amount payable under this Act or an increase in a refund of 
tax or other amount under this Act. 


“valuation activity” of a person means anything done by the per- 
son in determining the value of a property or a service. 


(2) Penalty for misrepresentations in tax planning ar- 
rangements — Every person who makes or furnishes, partici- 
pates in the making of or causes another person to make or furnish a 
statement that the person knows, or would reasonably be expected 
to know but for circumstances amounting to culpable conduct, is a 
false statement that could be used by another person (in subsections 
(6) and (15) referred to as the “other person”) for a purpose of this 
Act is liable to a penalty in respect of the false statement. 


Related Provisions: 18(1)(t)— Penalty is non-deductible; 161(11) — Interest on 
penalty; 163(2.9) — Where partnership is liable to penalty; 163(3) — Burden of proof 
of penalty is on CRA; 163.2(3) — Amount.of penalty; 163.2(4) — Alternative penalty; 
163.2(6) — Reliance in good faith on information provided; 163.2(8) — Multiple false 
statements in respect of one arrangement; 163.2(12) — Special rules re gross entitle- 
ments; 163.2(14) — Where penalty applies under both (2) and (4); 163.2(15) — Trans- 
fer of liability of certain employees to employer; 188.1(9), (10) — Alternative penalty 
relating to charity receipt; 220(3.1) — Waiver of penalty; 239(3) — Penalty cannot be 
assessed after charge laid if person convicted. See also at end of.s. 163 re application to 
other Parts. 


Information Circulars: 00-1R2: Voluntary disclosures program; 01-1: Third-party 
civil penalties. 


Registered Charities Newsletters: 18 (charitable donation ‘tax “shelter 


arrangements). 


Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


(3) Amount of penalty — The penalty to which a person is liable 
under subsection (2) in respect of a false statement is 


(a) where the statement is made in the course of a planning ac- 
tivity or a valuation activity, the greater of $1,000 and the total 
of the person’s gross entitlements, at the time at which the notice 
of assessment of the penalty is sent to the person, in respect of 
the planning activity and the valuation activity; and 


(b) in any other case, $1,000. 


(4) Penalty for participating in a misrepresentation — 
Every person who makes, or participates in, assents to or acquiesces 
in the making of, a statement to, or by or on behalf of, another per- 
son (in this subsection and subsections (5) and (6), paragraph 12(c) 
and subsection (15) referred to as the “other person’?) that the per- 
son knows, or would reasonably be expected to know but for cir- 
cumstances amounting to culpable conduct, is a false statement that 
could be used by or on behalf of the other person for a purpose of 
this Act is liable to a penalty in respect of the false statement. 


Related Provisions: 18(1)(t)— Penalty is non-deductible; 161(11) — Interest on 
penalty; 163(2.9) — Where partnership is liable to penalty; 163(3) — Burden. of proof 
of penalty is on CRA; 163.2(2) — Alternative penalty; 163.2(5) — Amount of penalty; 
163.2(6) — Reliance in good faith on information provided; 163.2(14) — Where pen- 
alty applies under both (2) and (4); 163.2(15) — Transfer of liability of certain employ- 
ees to employer; 188.1(9), (10) — Alternative penalty relating to charity receipt; 
220(3.1).— Waiver of penalty; 239(3) — Penalty cannot, be, assessed after charge laid 
if person convicted, See also at end of s. 163 re application to other Parts. 


Information Circulars: 00-1R2: Voluntary disclosures program; 01-1: Third-party 
civil penalties. 


Registered Charities Newsletters: shelter 


arrangements). 


18 (charitable donation tax 


Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


(5) Amount of penalty — The penalty to which a person is liable 
under subsection (4) in respect of a false statement is the greater of 


(a) $1,000, and 


S. 163.2(10) 


(b) the lesser of 


(i) the penalty to which the other person would be liable 
under subsection 163(2) if the other person made the state- 
ment in a return filed for the purposes of this Act and knew 
that the statement was false, and = 


(ii) the total of $100,000 and the person’s gross compensa- 
tion, at the time at which the notice of assessment of the pen- 
alty is sent to the person, in respect of the false statement that 
could be used by or on behalf of the other person. 


Related Provisions: 163.2(4) — Meaning of “other person”. 


(6) Reliance in good faith — For the purposes of subsections (2) 
and (4), a person (in this subsection and in subsection (7) referred to 
as the “‘advisor”) who acts on behalf of the other person is not con- 
sidered to have acted in circumstances amounting to culpable con- 
duct in respect of the false statement referred to in subsection (2) or 
(4) solely because the advisor relied, in good faith, on information 
provided to the advisor by or on behalf of the other person or, be- 
cause of such reliance, failed to verify, investigate or correct the 
information. 


Related Provisions: 163.2(2), (4)—— Meaning of “other person’; 163.2(7) — No 
application to “excluded activity” such as selling tax shelters. 


(7) Non-application of subsec. (6) — Subsection (6) does not 
apply in respect of a statement that an advisor makes (or partici- 
pates in, assents to or acquiesces in the making of) in the course of 
an excluded activity. 


(8) False statements in respect of a particular arrange- 
ment — For the purpose of applying this section (other than sub- 
sections (4) and (5)), 


(a) where a person makes or furnishes, participates in the mak- 
ing of or causes another person to make or furnish, two or more 

~ false statements, the false statements are deemed to be one false 
statement if the statements are made or furnished in the course 
of 


(i) one or more planning activities that are in respect of a 
particular arrangement, entity, plan, property or scheme, or 


(ii) a valuation activity that is in respect of a particular pro- 
perty or service; and 


(b) for greater certainty, a particular arrangement, entity, plan, 
property or scheme includes an arrangement, an entity, a plan, a 
property or a scheme in respect of which 


(i) an interest is required to have, or has, an identification 
number issued under section 237.1 that is the same number 
as the number that applies to each other interest in the 


property, 


(ii) a selling instrument in respect of flow-through shares is 
required to be filed with the Minister because of subsection 
66(12.68), or 


(iii) one of the main purposes for a person’s participation in 
the arrangement, entity, plan or scheme, or a person’s acqui- 
sition of the property, is to obtain a tax benefit. 


(9) Clerical services — For the purposes of this section,:a person 
is not considered to have made or furnished, or participated in, as- 
sented to or acquiesced in the making of, a false statement. solely 
because the person provided clerical services (other than bookkeep- 
ing services) or secretarial services with respect to the statement. 


(10) Valuations — Notwithstanding subsections (6) and 163(3), a 
statement as to the value of a property or a service (which value is 
in this subsection referred to as the “stated value”), made by the 
person who opined on the stated value or by a person in the course 
of an excluded activity is deemed to be a statement that the person 
would reasonably be expected to know,’ but for circumstances 
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amounting to culpable conduct, is a false statement if the stated 
value is 


(a) less than the product obtained when the prescribed percent- 
age for the property or service is multiplied by the fair market 
value of the property or service; or 


(b) greater than the product obtained when the prescribed per- 
centage for the property or service is multiplied by the fair mar- 
ket value of the property or service. 


Proposed Amendment — 163.2(10) 


Letter from Dept. of Finance, July 11, 200 


Dear [xxx] ye oo 6 
Thank you for your letter of February 4, 2000 concerning 
1999 regarding the 1999 budget proposal ) introduce a civil pe 

representations of tax matters by third parties. As you may know, the legi 
menting this proposal received Royal Assent on June 29, 2000 (i.e., S.C. 


Your letter replies to our request for input from the [xxx] on the appropriate prescribed 
percentages for the purpose of establishing a deviation range under new subsection 
163.2(10) of the Income Tax Act (the “Act”). In your letter, you have indicated that the 
Institute has concluded that, if a percentage threshold is to-be set by the government, it 
should be the 200% test adopted by the U.S. under section 6700 of the Internal Reve- 
nue Code (the “IRC”). The Institute is also of the view that providing separate pre- 
scribed percentages for different industries would be inappropriate because it would be 
unworkable from a practical perspective — diversifications and business combinations 
defeat industry classification. : 

We agree with your observation that it may be impractical to have prescribed percent- 
ages that differ for various industries. However, we remain of the view that the devia- 
tion range established by prescribed percentages should be narrower than that which 


would exist under a range that is based upon a 200% standard. 


It is our understanding that the U.S. 200% test for gross overstatements results in an 
automatic application of the penalty under section 6700 of the IRC, subject only to an 
exception for valuations for which there is a reasonable basis, which were made in 
good faith and then only if the Secretary of the Treasury waives the penalty under the 
authority of subsection 6700(b)(2) of the IRC. In contrast, section 163.2 of the Act 
merely provides a reverse onus. That is to say, in the case of valuations outside of the 
range, the onus is on the valuator to establish to the Minister of National Revenue or 
the judiciary that the valuation was reasonable in the circumstances, was made in good 
faith and was not based on a misleading assumption. The Canadian approach favours 
Canadian valuators. 


The objective of the reverse onus rule in the Canadian provisions is to ensure that valu- 
ators and tax shelter promoters justify a substantial deviation from actual value. We 
would expect that a bona fide professional valuator would be prepared to substantiate 
that a particular valuation is reasonable in the circumstances (regardless of whether it 
is, On an ex post facto basis, proven to be inaccurate), that the valuation was made in 
good faith and that it is not based upon misleading assumptions. In this regard, there- 
fore, it would be inappropriate to permit valuators to refuse to justify valuations that are 
proven to be inaccurate by a wide margin. : 


We anticipate a deviation range for all valuations that is narrower than 200%. How- 
ever, consideration will be given within this parameter as to whether the deviation 
range for valuations used in a non-tax shelter context should differ from valuations 
used in a tax-shelter context and, if so, the appropriate percentages. If you wish to 
make further presentations to the Department on this issue, please contact Mr. Kerry 
Harnish at (613) 992-4385. ; . y : 


Finally, you should be aware that we intend to recommend that the percentages, which 
are “prescribed” for the purpose of applying new subsection 163.2(10) of the Act, be 
effective only for statements made after the day on which they are announced. 


Thank you again for bringing your concerns to our attention. 
Yours sincerely, 
Len Farber _ 
General Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 163.2(11) — Exception where valuation was reasonable and 
made in good faith. 


Registered Charities Newsletters: donation tax shelter 
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(11) Exception — Subsection (10) does not apply to a person in 
respect of a statement as to the value of a property or a service if the 
person establishes that the stated value was reasonable in the cir- 
cumstances and that the statement was made in good faith and, 
where applicable, was not based on one or more assumptions that 
the person knew or would reasonably be expected to know, but for 
circumstances amounting to culpable conduct, were unreasonable or 
misleading in the circumstances. 
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(12) Special rules — For the purpose of applying this section, 


(a) where a person is assessed a penalty that is referred to in 
subsection (2) the amount of which is based on the person’s 
gross entitlements at any time in respect of a planning activity or 
a valuation activity and another assessment of the penalty is 
made at a later time, 


(i) if the person’s gross entitlements in respect of the activity 
are greater at that later time, the assessment of the penalty 
made at that later time is deemed to be an assessment of a 
separate penalty, and 


(il) in any other case, the notice of assessment of the penalty 
sent before that later time is deemed not to have been sent; 


(b) a person’s gross entitlements at any time in respect of a plan- 
ning activity or a valuation activity, in the course of which the 
person makes or furnishes, participates in the making of or 
causes another person to make or furnish a false statement, shall 
exclude the total of all amounts each of which is the amount of a 
penalty (other than a penalty the assessment of which is void 
because of subsection (13)) determined under paragraph (3)(a) 
in respect of the false statement for which notice of the assess- 
ment was sent to the person before that time; and 


(c) where a person is assessed a penalty that is referred to in 
subsection (4), the person’s gross compensation at any time in 
respect of the false statement that could be used by or on behalf 
of the other person shall exclude the total of all amounts each of 
which is the amount of a penalty (other than a penalty the as- 
sessment of which is void because of subsection (13)) deter- 
mined under subsection (5) to the extent that the false statement 
was used by or on behalf of that other person and for which no- 
tice of the assessment was sent to the person before that time. 


Related Provisions: 163.2(4) — Meaning of “other person”. 


(13) Assessment void — For the purposes of this Act, if an as- 
sessment of a penalty that is referred to in subsection (2) or (4) is 
vacated, the assessment is deemed to be void. 


(14) Maximum penalty — A person who is liable at any time to a 
penalty under both subsections (2) and (4) in respect of the same 
false statement is liable to pay a penalty that is not more than the 
greater of 


(a) the total amount of the penalties to which the person is liable 
at that time under subsection (2) in respect of the statement, and 


(b) the total amount of the penalties to which the person is liable 
at that time under subsection (4) in respect of the statement. 


(15) Employees — Where an employee (other than a specified 
employee or an employee engaged in an excluded activity) is em- 
ployed by the other person referred to in subsections (2) and (4), 


(a) subsections (2) to (5) do not apply to the employee to the 
extent that the false statement could be used by or on behalf of 
the other person for a purpose of this Act; and 


(b) the conduct of the employee is deemed to be that of the other 
person for the purposes of applying subsection 163(2) to the 
other person. 


Related Provisions: 163.2(2), (4) — Meaning of “other person”. 


History [s. 163.2]: S. 163.2 added by 2000, c. 19, s. 50, applicable to statements 
made after June 29, 2000 (Royal Assent). 


Definitions [s. 163.2]: “advisor” — 163.2(6); “amount” — 248(1); “arm’s 
length” — 251(1); “assessment” — 248(1); “corporation” —248(1), Interpretation Act 
35(1); “culpable conduct” — 163.2(1); “employee” — 248(1); “entity”, “excluded ac- 
tivity” — 163.2(1); “false statement” — 163.2(1); “flow-through, share” — 66(15), 
248(1); “gross compensation” — 163.2(1), (12)(c); “gross entitlements” — 163.2(1); 
“Minister” — 248(1); “other person” — 163.2(2), (4); “participates” — 163.2(1); “per- 
son” — 163.2(1), 248(1); “planning activity’ — 163.2(1); “prescribed”, “property”, 
“specified employee” — 248(1); “subordinate”, “tax benefit” — 163.2(1); “trust” — 
104(1), 248(1), (3); “valuation activity” — 163,2(1). 


Information Circulars [s. 163.2]: 01-1: Third-party civil penalties. 


1.T. Technical News [s. 163.2]: 32 (application of penalties); 34 (third party 
penalties). 


CRA Audit Manual [s. 163.2]: 28.5.0: Third-party civil penalties. 
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Refunds 


164. (1) Refunds — If the return of a taxpayer’s income for a tax- 
ation year has been made within 3 years from the end of the year, 
the Minister 
(a) may, 
(i) before sending the notice of assessment for the year, 
where the taxpayer is, for any purpose of the definition “re- 
fundable investment tax credit” (as defined in subsection 
127.1(2)), a qualifying corporation (as defined in that subsec- 
tion) and claims in its return of income for the year to have 
paid an amount on account of its tax payable under this Part 
for the year because of subsection. 127.1(1) in respect of its 
refundable investment tax credit (as defined in subsection 
127.1(2)), refund all or part of any amount claimed in the 
return as an overpayment for the year, not, exceeding the 
amount by which the total determined under paragraph (f). of 
the definition “refundable investment tax.credit’. in subsec- 
tion 127.1(2) in respect of the taxpayer for the year exceeds 
the total determined under paragraph (g) of that definition in 
respect of the taxpayer for the year, 


(ii) before sending the notice of assessment for the :year, 
where the taxpayer is a qualified corporation (as defined in 
subsection 125.4(1)) or an eligible production corporation (as 
defined in subsection 125.5(1)) and an.amount.is deemed 
under subsection 125.4(3) or 125.5(3) to have been paid on 
account of its tax payable under this Part for the year, refund 
all or part of any amount claimed in the return as an overpay- 
ment for the year, not exceeding the total of those amounts so 
deemed to have been paid, and 


(iii) on or after sending the notice of assessment for the year, 
refund any overpayment for the year, to the extent that the 
overpayment was not refunded pursuant to subparagraph (1) 
or (ii); and 


(b) shall, with all due dispatch, make the refund referred to in 
subparagraph (a)(iil) after sending the notice of assessment if 
application for it is made in writing by the taxpayer within the 
period within which the Minister would be allowed under sub- 
section 152(4) to assess tax payable under this Part by the tax- 
payer for the year if that subsection were read without reference 
to paragraph 152(4)(a). 
Related Provisions: 144(9) —— Employees profit sharing plans — refunds; 160.1 — 
Where excess refunded; 161.4(2) — No refund of $2 or less; 164(1.5) — Late refund 
of overpayment, 164(1.52) — Refund of instalments on request; 164(1.8) — Request 
to pay refund to prescribed province; 164(2.01) — No refund paid until all income tax 
and GST returns filed; 164(2.2) — Child Tax Benefit form deemed to be a return of 
income; 164(3) — Interest on refunds; 220(6) — Assignment of corporation’s tax re- 
fund; Tax Rebate Discounting Act — Assignment of personal income tax refund to tax 
return preparer; 244(14), (14.1) — Date when notice sent. 


History: Paras. 164(1)(a) and (b) amended by 2010, c. 25, subsec. 42(1), to substitute 
“sending” for “mailing” in four places, in force on December 15, 2010. 


Subpara. 164(1)(a)(i) amended by 2005, c. 19, subsec. 37(1), applicable to taxation 
years that end after March 22, 2004. The subpara. formerly read: 


(i) before mailing the notice of assessment for the year, where the taxpayer is a 
qualifying corporation (as defined in subsection 127.1(2)) and claims in its return 
of income for the year to have paid an amount on account of its tax payable 
under this Part for the year because of subsection 127.1(1) in respect of its re- 
fundable investment tax credit (as defined in subsection 127.1(2)), refund all-or 
part of any amount claimed in the return.as an overpayment for the year, not 
exceeding the amount by which the total determined under paragraph (f) of the 
definition “refundable investment tax credit” in subsection 127.1(2) in respect of 
the taxpayer for the year exceeds the total determined under paragraph (g) of that 
definition in respect of the taxpayer for the year, 


Paras. 164(1)(a) and (b) amended by 2001, c. 17, subsec. 156(1), applicable to 1999 et 
seq. The paras. formerly read: 
(a) may, 

(i) before mailing the notice of assessment for the year, where the taxpayer 
is a qualifying corporation (as defined in subsection 127.1(2)) and claims in 
its return of income under this Part for the year to have paid an amount on 
account of its tax payable under this Part for the year by reason of subsection 
127.1(1) in respect of its refundable investment tax credit (as defined in sub- 
section 127.1(2)), refund without application therefor, all or any part of any 


S. 164(1.1) 


amount claimed in the return as an overpayment for the year, not exceeding 
the amount by which the total determined under paragraph (f) of the defini- 
tion “refundable investment tax credit” in subsection 127.1(2) in respect of 
the taxpayer for the year exceeds the total determined under paragraph (g) of 
that definition in ‘respect of the taxpayer for the year, and 


(ii) on or after mailing the notice of assessment for the year, refund without 
application therefor, any overpayment for the year,-to the extent that the 
overpayment was not refunded pursuant to subparagraph (i); and 


(b) shall, with all due dispatch, make the refund referred to in subparagraph 
(a)(ii) after mailing the notice of assessment if application for it is made in writ- 
ing by the taxpayer within the period within which the Minister would be al- 
lowed under subsection 152(4) to assess tax payable under this Part by the tax- 
payer for the year if that subsection were read without reference to paragraph 
152(4)(a). 


| Subpara. 164(1)(a)(i) amended by 1998, c. 19, subsec. 190(1),, applicable to taxation 


years that end after December 2, 1992. Subpara. 164(1)(a)(i) formerly read: 


(i) before mailing the: notice of assessment for the year, where the taxpayer is a 
qualifying corporation (within the meaning assigned by, subsection 127.1(2)) and 
claims in the taxpayer’s return of income under this Part for the year to have paid 
an amount on account of the taxpayer’s tax under this Part for the year by reason 
of subsection 127.1(1)-in respect of the taxpayer’s refundable investment tax 
credit forthe year’ (within the meaning assigned by subsection 127.1(2)), refund 
without application therefor, all or any part of any amount claimed in the return 
as. an overpayment for the. year, not exceeding the amount by which the total 
determined under subparagraph (a)(vi) of the definition “refundable investment 
tax credit” in subsection 127.1(2) in respect of the taxpayer for the year exceeds 
the total determined under subparagraph (a)(vii) of that definition in respect of 
the taxpayer for the year, and 


Para. 164(1)(b) amended by 1998, c. 19, subsec: 190(2), appliegie after April 27, 
1989. Para. 164(1)(b) formerly read: 


(b) shall, with all due dispatch, make the refund referred to in subparagraph 
(a)(ii) after mailing the notice of assessment if application therefor has been 
made in writing by the taxpayer within the period determined under paragraph 
152(4)(b) or (c), as the case may be, within which the Minister may reassess tax 
payable by the taxpayer for the year. 
Selected Cases [subsec. 164(1)]: Landmark Auto Sales Ltd. y. R., [2008] 5 C.T.C. 
2651 (TCC) (Not possible to transfer credit balances once refund period has expired); 
FMC Technologies Co. v. MNR,'{2008] 5 C.T.C. 213:(FC); aff’ d [2009] 5 C.T.C.197 
(FCA) (Refund of overpayment can be made only to person making the payment), 
Interprovincial Steel and Pipé Corp. Ltd. v. R., [1986] 2 C.T.C. 473 (FCA) (Minister’s 
power of assessment cannot be used to collect interest previously over-refunded). 
Information Circulars: 75-7R3: Reassessment of a return’ of income; 01-1: Third- 
party civil penalties; 07-1: Taxpayer relief provisions. 
Forms: T1-DD: Direct deposit request — individuals; T1132: Alternative address 


| authorization. 


(1.1) Repayment. on objections and appeals — Subject to 
subsection (1.2), where a taxpayer 


(a) has under section 165 served a notice of objection to an as- 

‘sessment and the Minister has not within 120 days after the day 
of service confirmed or varied the assessment or made a reas- 
sessment in respect thereof, or 


(b) has appealed from .an_assessment.to, the .Tax..Court, of 
Canada, 


and has applied:in writing to the,Minister for.a payment or surren- 
der of security, the Minister shall, where no authorization has been 
granted under subsection 225.2(2) in respect of the amount as- 
sessed, with all due dispatch repay all amounts paid on account of 
that amount or surrender security accepted therefor to the extent 
that 


(c) the lesser of 
(i) the total of the amounts so paid and the value of the secur- 
ity, and 
(ii) the amount so assessed 

exceeds _ 

(d) the total of 
(i) the amount, if any, so assessed that is not in controversy, 
and 


(ii) where the taxpayer is a large corporation (within the 
meaning assigned by subsection 225.1(8)), '/2 of the amount 
so assessed that is in controversy. 


Related Provisions: 164(1.6) — 164(1.1) does not apply to security under s. 116; 
225.1(7) — Limitation on collection restrictions — large corporations. 
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History: Para. 164(1.1)(d) amended by 1994, c. 7, Sch: VII (1993, c: 24), subsec. 
97(1), applicable after June 10, 1993, except that, where a taxpayer has served a notice 
of objection under the Act with respect to a notice of assessment of tax, interest or 
penalties under the Act mailed before 1992, the reference in subpara. (ii) to “!/2” shall, 
in application before 1994 with respect to that notice of objection, be read as “!/s”. Para. 
(d) formerly read: 


(d) the amount, if any, so assessed that is not in controversy. 


Selected Cases [subsec. 164(1.1)]: FMC Technologies Co. v. MNR, [2008] 5 
C.T.C. 213 (FC); aff'd [2009] 5'C.T.C. 197 (FCA) (Refund of Overpayment can be 
made only to person making the payment); Topol v. R., [2003] 4 C.T.C. 44 (FCTD) 
(Provision does not provide mechanism to undo writ of seizure). 


(1.2) Collection in jeopardy — Notwithstanding subsection 
(1.1), where, on application by the Minister made within 45 days 
after the receipt by the Minister of a written request by a taxpayer 
for repayment of an amount or surrender of a security, a judge is 
satisfied that there are reasonable grounds to believe that the collec- 
tion of all or any part of an amount assessed in respect of the tax- 
payer would be jeopardized by the repayment of the amount or the 
surrender of the security to the taxpayer under that subsection, the 
judge shall order that the repayment of the amount or a part thereof 
not be made or that the security or part thereof not be surrendered 
or make such other order as the judge considers reasonable in the 
circumstances. 


Related Provisions: 225.2(2) — Lifting of collection restrictions where collection of 
tax in jeopardy. 


Selected Cases [subsec. 164(1.2)]: MNR v. Chabot, {2010] 5 C.T.C. 93 (FC) 
(Jeopardy in retention order relates to tax debt, since Minister already in possession of 
funds, not to effects of delay in collection). 


CRA Audit Manual: 11.5.5: Jeopardy assessments. 


(1.3) Notice of application — The Minister shall give 6 clear 
days notice of an application under subsection (1.2) to the taxpayer 
in respect of whom the application is made. 


Related Provisions; Interpretation Act 27(1) — Calculation of “clear days”. 


(1.31) Application of subsecs. 225.2(4), (10), (12) and 
(13) — Where an application under subsection (1.2) is made by the 
Minister, subsections 225.2(4), (10), (12) and (13) are applicable in 
respect of the application with such modifications as the circum- 
stances require. 


(1.4) Provincial refund — Where, at any time, a taxpayer is enti- 
tled to a refund or repayment on account of taxes imposed by a 
province or as a result of a deduction in computing the taxes im- 
posed by a province and the Government of Canada has agreed to 
make the refund or repayment on behalf of the province, the amount 
thereof shall be a liability of the Minister of National Revenue to 
the taxpayer. 


(1.5) Exception [Late refund of overpayment] — Notwith- 
standing subsection (1), the Minister may, on or after sending a no- 
tice of assessment for a taxation year, refund all or any portion of 
any overpayment of a taxpayer for the year 


(a) if the taxpayer is an individual (other than a trust) or is a 
testamentary trust and the taxpayer’s return of income under this 
Part for the year was filed on or before the day that is ten calen- 
dar years after the end of the taxation year; 


(b) where an assessment or a redetermination was made under 
subsection 152(4.2) or 220(3.1) or (3.4) in respect of the tax- 
payer; or 


(c) to the extent that the overpayment relates to an assessment of 
another taxpayer under subsection 227(10) or (10.1) (in this par- 
agraph referred to as the “other assessment”), if the taxpayer’s 
return of income under this Part for the taxation year is filed on 
or before the day that is two years after the date of the other 
assessment and if the other assessment relates to 


(i) in the case of an amount assessed under subsection 
227(10), a payment to the taxpayer of a fee, commission or 
other amount in respect of services rendered in Canada by a 
non-resident person or partnership, and 
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(ii) in the case of an amount assessed under subsection 
227(10.1), an amount payable under subsection 116(5) or 
(5.3) in, respect of a disposition of property by the taxpayer. 
Related Provisions: 152(4.2) — Reassessment with taxpayer’s consent; 164(3:2) — 
Interest on refunds and repayments; 244(14), (14.1) — Date when notice sent. 
History: Opening words of subsec. 164(1.5) amended by 2010, c. 25, subsec. 42(2), to 
substitute “sending” for “mailing”, in force on December 15, 2010. 
Para. 164(1.5)(c) added by 2010, c. 12, s. 19, applicable to overpayments in respect of 
which applications for refunds are made after March 4, 2010. 
Para. 164(1.5)(a) amended by 2005, c. 19, subsec. 37(2), applicable in respect of re- 
turns filed after 2004. The para. formerly read: 
(a) if the taxpayer is an individual (other than a trust) or a testamentary trust and 
the taxpayer’s return of income under this Part for the year was filed later than 3 
years after the end of the year; or ? 
Para. 164(1.5)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(2), to add 
reference to subsection 220(3.1), applicable to 1985 et seq. ' 
Subsec. 164(1.5) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 136(1), applicable 
to refunds for 1985 et seq. 
Information Circulars: 75-7R3: Reassessment of a return of income; 07-1: Taxpayer 
relief provisions. 
CRA Audit Manual: 3.0: Fairness and client rights; 11.6.6 and Appendix A-11,2.24: 
Fairness report. wie 


Forms: RC4288: Request for taxpayer relief. 


_ Proposed Addition — 164(1.51)-(1.53) 


(1.51) When subsec. (1.52) applies — Subsection (1.52) ap-_ 
plies to a taxpayer for a taxation year if, at any time after the be- _ 
ginning of the year OS, SLES e ass 
_(a) the taxpayer has, in respect of the tax payable by the tax- 
payer under this Part (and, if the taxpayer is a corporation, 
Parts 1.3, VI, VI.1 and XIII.1) for the year, paid under any of 
sections 155 to 157 one or more instalments of tax; nea 
(b) it is reasonable to conclude that the total amount of those — 
instalments exceeds the total amount of taxes that will be paya- 
ble by the taxpayer under those Parts for the year; and 
(c) the Minister is satisfied that the payment of the instalments — 
has caused or will cause undue hardship to the taxpayer. 


(1.52) Instalment refund — If this subsection applies to a tax- 
payer for a taxation year, the Minister may refund to the taxpayer 
all or any part of the excess referred to in paragraph SEO). 
Related Provisions: 164(1.51) — Conditions for 164(1.52) to apply; 164(1.53) - 

Refunded instalment deemed not paid for penalty/interest purposes. "ee 


(1.53) Penalties, interest not affected — For the purpose of | 
the calculation of any penalty or interest under this Act, an instal- 
ment is deemed not to have been paid to the extent that all or any 
part of the instalment can reasonably be considered to have been 
refunded under subsection (1.52). Sides ae 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subs 
121(1), will add subsecs. 164(1.51)-(1.53), in force on Royal Assent. 


Technical Notes (July 2010): New subsections 164(1.51) to (1.53), which 
on Royal Assent, allow the Minister of National Revenue to refund excessive 
ment amounts paid on account of a taxpayer’s tax liability. In order for st 
to be made, four conditions must be met. Three of these are set out in n 
164(1.51). First, the taxpayer must have paid one or more instalments of. 
Part 1 or, where the taxpayer is a corporation, Part 1.3, VI, VL.1 or XIIL.1 of t 
Second, it must be reasonable to conclude that the total amount of the instalments the _ 
taxpayer has paid exceeds the total amount of taxes payable by the taxpayer under — 
those Parts for the year. Third, the Minister must be satisfied that the payment of the 
instalments has caused or will cause the taxpayer undue hardship, ae 
The last condition is implied in new subsection 164(1.52). The ay: 
stalment refund in a particular case is a matter of the Minister's discretion 
condition is therefore that the Minister agree to make the refund. Similarly, 
section 164(1.52) makes it clear that the amount of any instalment refund is to | 
decided by the Minister: the Minister may refund all or any part of an excessive — 
instalment. _ ee 
New subsection 164(1.53) provides that, for the purposes of computing interest and _ 
penalties, a taxpayer that receives an instalment refund is treated as not having paid 


the instalment to that extent, 


ae KOS 


(1.6) Refund of Ul premium tax credit — Notwithstanding sub- 
section (1), where an overpayment on account of a taxpayer’s liabil- 
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ity under this Part is deemed to have arisen under subsection 
126.1(6) or (7), the Minister shall, with all due dispatch, refund the 
amount of the exsupaymant feetiont mpphicatian for it: 


Inclated:! Provisions: 16403) — No interest on refund. 
History: Subsec. 164(1.6) added by 1994, c. 8, subsec. 27(1), applicable after 1992. 


(1.7) Limitation. of repayment on. objections and ap- 
peals — Subsection (1.1) does not:apply in respect of an amount 
paid or security furnished under section 116 by a non-resident 
person. 


History: Subsec. 164(1.7) added by 1994, c. 8, subsec. 164(1.7), applicable from May 
12, 1994. 


(1.8) Request to pay refund to province — An. individual 
(other than: a trust) may,.in the individual’s return of income for a 
taxation year, request the Minister to pay to Her Majesty in right of 
a prescribed province all or any part of a refund for the year 
claimed by the individual in the return and, where the individual 
makes, such. a request, 


(a) the Minister may make the payment to Her Majesty in right 
of the province in accordance with the request; and 


(b) the amount of the payment is deemed to have been refunded 

under this section to the individual at the time a notice of an 

original assessment of tax payable under this Part by the indivi- 

dual for the year, or a notification that no tax is payable under 

this Part by the individual for the year, is sent to the individual. 
Related Provisions: 241(4)(m) 
province. 


History: Subsec: 164(1.8) added by 1998, c. 19, subsec. 190(3), applicable to requests 
made in returns of income for 1997 et seq..taxation years filed after 1997... 


— Disclosure of information by CRA to ATR 


Subsec.'190(12) of the said c. 19 provides that for the purpose of applying subsec. 
164(1.8), Ontario is deemed to be a prescribed province until the Income Tax Regula- 
tions are amended to prescribe a province for the purpose of subsec. 164(1.8). 

Regulations: None yet, but s. 190(12) of the 1995-97 technical bill (1998, c. 19) 
deems Ontario to be a prescribed province until Regulations are provided. Ontario is to 
be prescribed in the Regulations (Department of Finance Technical Notes, Dec. 1997). 


(2) Application to other debts — Instead of making a refund or 
repayment that might otherwise be made under this: section, the 
Minister may, where the taxpayer is, or is about to become, liable to 
make any payment to Her Majesty in right of Canada or in right of a 
province, apply the amount of the refund or repayment to that other 
liability and notify the taxpayer of that action. 
Related Provisions: 164(2.1) — Application of GST credit; 164(2.2) — Application 
to refunds under s. 122.61; 164(3.2) — Interest on refunds and repayments; 164(7) — 
Overpayment defined; 165 — Objections to assessments; 169-— Appeals; 172 — Ap- 
peals; 203 — Set-off of Part X ‘refund; 222(1)“action” — Ten-year limitation period 
applies to 164(2); 224.1 — Set-off of tax, debt against other amount owing by, the 
Crown to the taxpayer; 227 — Withholding taxes; 241(4)(d)(xiii)(B) — Disclosure of 
information by CRA to provincial officials for set-off purposes. 
History: Subsec. 164(2) amended by 1998, c. 19, subsec. 190(4), in force on June 18, 
1998. Subsec. 164(2) formerly read: . 
(2) Instead of making a refund or repayment that might otherwise be made under 
this section, the Minister may, where the, taxpayer is liable or about to become 
liable to make any payment to Her Majesty in right of Canada, apply the amount 
of the refund or repayment to that other liability and notify the taxpayer of that 
action. 


Subsec. 164(2) amended by 1994, c. 7, Sch. II. (1991, c. 49), subsec. 136(2), to substi- 
tute “to Her Majesty in right of Canada” for “under this Act”, and “other debts” for 
“other taxes” in the heading. 


(2.01) Withholding of refunds — The Minister shall not, in re- 
spect of a taxpayer, refund, repay, apply to: other debts or set-off 
amounts under this Act at any time unless all returns of which the 
Minister has knowledge and that are required to be filed by the tax- 
payer ator before that time under this Act, the Air Travellers Secur- 


S. 164(3) 


ity Charge Act, the Excise Act, 200] and the Excise Tax Act have 
been filed with the Minister. 


History: Subsec. 164(2.01) added by 2006, c. 4, s. 163, in force April 1, 2007. 


(2.1) Application respecting refunds under s. 122.5 
[GST/HST credit] — Where’ an amount deemed under section 
122.5 to be paid by an individual during a month specified for a 
taxation year is applied under subsection (2) to a liability of the 
individual and the individual’s return of income for the year is filed 
on or before the individual’s balance-due day for the year, the 
amount is deemed to have been so applied on the day on which the 
amount would have been refunded if the individual were not liable 
to make a payment to Her Majesty in right of Canada. 


History: Subsec. 164(2.1) amended by 1998, c. 19, subsec. 190(5), in force on June 
18, 1998. Subsec. 164(2.1) formerly read: 


(2.1) Where an amount deemed under section 122.5 to be paid by an individual 
during a month specified fora taxation year is} in accordance with subsection 
(2), applied to a liability of the individual, for the purposes of that subsection, the 
amount shall, to the extent that it is so applied, be deemed to be paid on the latest 
of : 


(a) the last day of the month, 


(b) where the month is the first month specified for a taxation year ending 
after 1989, the day that is the earlier of the day the amount is applied and the 
last day of the second month specified for the year, and 


(c) where the individual’s return of income for the year or the individual’s 
prescribed form. for the year referred to in subsection 122.5(3) is filed after 
the day on or before which. the return is required to, be filed, the day the 
amount is applied. 


(2.2) Application respecting refunds re section 122.61 
[Child Tax Benefit] — Subsection (2) does not apply to a refund 
to be made to a taxpayer and arising because of section 122.61 ex- 
cept to the extent that the taxpayer’s liability referred to in that sub- 
section arose from the operation of paragraph 160.1(1)(a), with re- 
spect to an amount refunded to the taxpayer in excess of the amount 
to which the taxpayer was entitled because of section 122.61. 


(2.3) [Child Tax Benefit] Form deemed to be return of in- 
come — For the purpose of subsection (1), where a taxpayer files 
the. form referred to in paragraph (b) of the definition “return of 
income” in section 122.6 for a taxation year, the form is deemed ‘to 
be a return of the taxpayer’s income for that year and a notice of 
assessment in respect of that return is deemed to have been sent by 
the Minister. 

History: Subsec, 164(2.3) amended by 2010, c25, subsec. 42(3), in force on Decem- 
ber 15, 2010. It formerly read: i 


(2.3) For the purpose of subsection (1), where a taxpayer files the form referred 
to in paragraph (b) of the definition “return of income” in section 122.6 for a 
taxation year, the form shall be deemed to be a return of the taxpayer’s income 
for that year and a notice of assessment thereof shall be deemed to have been 
mailed by the Minister. 


Subsecs, 164(2.2), (2.3) added by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 18(1), 
applicable to overpayments arising after 1992. 


(3) Interest on refunds and repayments — Where under this 
section an amount in respect of a taxation year (other than an 
amount or portion of it that can reasonably be considered to arise 
from the operation of section 122.5, 122.61 or 126. 1) is refunded or 
repaid to a taxpayer or applied to another liability of the taxpayer, 
the Minister shall pay or apply interest on it at the prescribed rate 
for the period beginning on the day that is the latest of the days 
referred to in the following paragraphs and ending on the day on 


whey the amount is refunded, repaid or applied: 


: Proposed Amendment —_ 164(3) opening words 


(3 Interest on refunds and repaym n S= If: ‘under this 
sectio ; an amount in respect of a taxation year (other than an 
amount, or a portion of the amount, that can reasonably be consid- 


ered to arise from the operation of section 122.5 or 122.61) is re- _ 
funded or repaid to a taxpay i 
taxpayer, the Minister shall pay or apply interest on. it at the pre- 


scribed rate for t period that begins on the day that is th latest. 
of the days referred to in the following. Lie and that ends 
on the day on which the amount is refunded, repaid or applied: 
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S. 164(3) 


ical), -subsec : 


Application: The July 16, 2010 draft legislation (Part 1— techr 


121(3), will amend the opening words of subsec. 164(3) to read as above, applicable _ 


in respect of forms filed after March 20, 2003. 


Technical Notes (July 2010): Subsection 164(3) provides for the payment or: 


interest on tax refunds: Two amendments are made to the subsection. First, the p1 
amble of that subsection is being amended to adapt the wording to the new terminol- 


ogy now used elsewhere the Act. Second, the reference to section 126.1 is deleted — 


consequential on the repeal of that section. 


(a) if the taxpayer is an individual, the day that is 30 days after 


the individual’s balance-due day for the year; 


(b) if the taxpayer is a corporation, the day that is 120 days after 


the end of the year; 
(c) if the taxpayer is 


(i) a corporation, the day that is 30 days after the day on 
which its return of income for the year was filed under sec- 
tion 150, unless the return was filed on or before the corpora- 
tion’s filing-due date for the year, and 


(ii) an individual, the day that is 30 days after the day on 
which the individual’s return of income for the year was filed 
under section 150; 


(d) in the case of a refund of an overpayment, the day on which 
the overpayment arose; and 


(e) in the case of a repayment of an amount in controversy, the 
day on which an overpayment equal to the amount of the repay- 
ment would have arisen if the total of all amounts payable on 
account of the taxpayer’s liability under this Part for the year 
were the amount by which 


(i) the lesser of the total of all amounts paid on account of the 

taxpayer’s liability under this Part for the year and the total 

of all amounts assessed by the Minister as payable under this 
Part by the taxpayer for the year 


exceeds 


(ii) the amount repaid. 


Related Provisions: 12(1)(c) — Interest is taxable: 20(1)(1l) — Deduction for re- 
fund interest repaid; 129(2.1) — Interest on dividend refund: 131-1), 1322.1) — Tne 
terest on capital gains refund; 161.1 — Offset of refund interest against arrears interest; 
221.1 — Application of interest where legislation retroactive; 248(1 1) — Interest com- 
pounded daily. 


History: Subsec. 164(3) amended by 2003, c. 15, subsec. 118(1), applicable to taxa- 
tion years that end after June 2003. It formerly read: 


(3) Where under this section an amount in respect of a taxation year (other than 
an amount or portion thereof that can reasonably be considered to arise from the 
operation of section 122.5, 122.61 or 126.1) is refunded or repaid to a taxpayer 
or applied to another liability of the taxpayer, the Minister shall pay or apply 
interest On it at the prescribed rate for the period beginning on the day that is the 
latest of 


(a) where the taxpayer is an individual, the day that is 45 days after the 
individual’s balance-due day for the year, 


(b) where the taxpayer is a corporation, the day that is 120 days after the end 
of the year, 


(c) where the taxpayer is 


(i) a corporation, the day on which its return of income for the year was 
filed under section 150, unless the return was filed on or before the cor- 
poration’s filing-due date for the year, and 


(ii) an individual, the day that is 45 days after the day on which the 
individual’s return of income for the year was filed under section 150, 


(d) in the case of a refund of an Overpayment, the day the overpayment 
arose, and 


(e) in the case of a repayment of an amount in controversy, the day an over- 
payment equal to the amount of the repayment would have arisen if the total 
of all amounts payable on account of the taxpayer’s liability under this Part 
for the year were the amount by which 


(i) the lesser of the total of all amounts paid on account of the taxpayer's 
liability under this Part for the year and the total of all amounts assessed 
by the Minister as payable under this Part by the taxpayer for the year 


exceeds 
(ii) the amount repaid, 


and ending on the day the amount is refunded, repaid or applied, unless the 
amount of the interest so calculated is less than $1, in which event no interest 
shall be paid or applied under this subsection: 
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Paras. 164(3)(a), (c) amended by 1996, c 21, subsecs. 44(1), (2), applicable to 1995 et 
seq. Paras. (a) and (c) formerly read: 
(a) where the taxpayer is an individual, the day that is 45 days after the day on or ~ 
before which the taxpayer’s return of income under this Part for the year was 
required to be filed under section 150 or would have been required to be so filed 
if tax under this Part were payable by the taxpayer for the year, — 


(c) the day or, where the taxpayer is an individual, the day that is 45 days after 
the day, on which the taxpayer’s return of income under this Part for the year — 
was filed under section 150, unless the return was filed on or before the day on 
or before which it was required to be filed, 
The opening words of 164(3) amended by 1994, c. 8, subsec. 27(2), applicable after 
1992. They formerly read: 
(3) Where under this section an amount in respect of a taxation year (other than 
an amount or portion thereof that can reasonably be considered to arise because 
of section 122.5 or 122.61) is refunded or repaid to a taxpayer or applied to 
another liability of the taxpayer, the Minister shall pay or apply interest thereon. 
at the prescribed rate for the period beginning on the day that is the latest of 


Paras. 164(3)(a), (c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 97(3), (4), 
applicable to returns of income filed after 1992. Paras. (a) and (c) formerly read: 


(a) where the taxpayer is an individual, the day on or before which the taxpayer’s 
return of income under this Part for the year was required to be filed under sec- 
tion 150 or would have been required to be so filed if tax under this Part were 
payable by the taxpayer for the year, 


(c) the day on which the taxpayer’s return of income under this Part for the year 
was filed under section 150, unless the return was filed on or before the day on 
or before which it was required to be filed, or would have been required to be 
filed if tax under this Part were payable by the taxpayer for the year, 


That portion of subsec. 164(3) preceding para. (a) amended to.add reference to s. 
122.61, by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 18(2), applicable to overpayments 
arising after 1992. 


Regulations: 4301(b) (prescribed rate of interest). 


1.T. Application Rules: 62(2) (subsec. 164(3) applies to interest payable in respect of 
any period after December 23, 1971). 


(3.1) ldem — Where at a particular time interest has been paid to, 
or applied to a liability of, a taxpayer under subsection (3) or (3.2) 
in respect of an overpayment and it is determined at a subsequent 
time that the actual overpayment was less than the overpayment in 
respect of which interest was paid or applied, 


(a) the amount by which the interest that has been paid or ap- 
plied exceeds the interest, if any, computed in respect of the 
amount that is determined at the subsequent time to be the actual 
Overpayment shall be deemed to be an amount (in this subsec- 
tion referred to as “the amount payable”) that became payable 
under this Part by the taxpayer at the particular time; 


(b) the taxpayer shall pay to the Receiver General interest at the 
prescribed rate on the amount payable computed from that par- 
ticular time to the day of payment; and 


(c) the Minister may at any time assess the taxpayer in respect of 
the amount payable and, where the Minister makes such an as- 
sessment, the provisions of this Division are applicable, with 
such modifications as the circumstances require, in respect of 
the assessment as though it had been made under section 152. 
Related Provisions: 20(1)(Il) — Deduction on repayment of interest: 161.1 — Off. 


set of refund interest against arrears interest; 221.1 — Application of interest where 
legislation retroactive; 248(11) — Interest compounded daily. 


History: That portion of subsec. 164(3.1) preceding para. (a) amended by 1994, c. 7, 
Sch. II (1991, c. 49), subsec. 136(3), to substitute “under subsection (3) or (3.2)” for 
“pursuant to subsection (3)”, applicable to refunds for 1985 et seq. 


Regulations: 4301(a) (prescribed rate of interest). 


(3.2) Interest where amounts cancelled — Notwithstanding 
subsection (3), if an overpayment of a taxpayer for a taxation year 
is determined because of an assessment made under subsection 
152(4.2) or 220(3.1) or (3.4) and an amount in respect of the over- 
payment is refunded to, or applied to another liability of, the tax- 
payer under subsection (1.5) or (2), the Minister shall pay or apply 
interest on the overpayment at the prescribed rate for the period be- 
ginning on the day that is 30 days after the day on which the Min- 
ister received a request in a manner satisfactory to the Minister to 
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apply those subsections and ending on the day on which the amount 
is refunded or applied. 


Related Provisions: 161.1 — Offset of refund interest against arrears interest; 
221.1 — Application of interest where legislation retroactive; 248(1 1) — Interest com- 
pounded daily. 


History: Subsec. 164(3.2) amended by 2003, c. 15, subsec. 118(2), applicable in re- 
spect of requests received by the Minister of National Revenue after June 2003. Sub- 
sec. (3.2) formerly read: 


(3.2) Idem — Notwithstanding subsection (3), where the amount of an overpay- 
ment of a taxpayer for a taxation year is determined because of an assessment 
made under subsection 152(4.2) or 220(3.1) or (3.4) and an amount in respect 
thereof is refunded to, or applied to another liability of, the taxpayer under sub- 
section (1.5) or (2), the Minister shall pay or apply interest thereon at the pre- 
scribed rate for the period beginning on the day the Minister received the appli- 
cation therefor, in a form satisfactory to the Minister, and ending on the day the 
amount is refunded or applied, unless the amount of the interest so calculated is 
less. than $1, in which case no interest shall be paid or applied under this 
subsection. ; 


Subsec. 164(3.2) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 97(5), appli- 
cable to 1985 et seg. Subsec. (3.2) formerly read; 


(3.2) Notwithstanding subsection (3), where the amount of an overpayment of a 
taxpayer for a taxation year is determined because of subsection 152(4.2) or 
220(3.4) and an amount in respect thereof is refunded to, or applied to another 
liability of, the taxpayer under subsection (1.5) or (2), the Minister shall pay or 
apply interest thereon at the prescribed rate for the period beginning on the day 
that the Minister received, in a form satisfactory to, the Minister, the relevant 
application and ending on the day the amount is refunded or applied, unless the 
amount of the interest so calculated is less than $1, in which case no interest 
shall be paid or applied under this subsection. 


Subsec. 164(3.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 136(4), applicable 
to refunds for 1985 et seq. 


Regulations: 4301(b) (prescribed rate of interest). 


(4) Interest on interest repaid — Where at any particular time 
interest has been paid to, or applied to a liability of, a taxpayer pur- 
suant to subsection (3) in respect of the repayment of an amount in 
controversy made to, or applied to a liability of, the taxpayer and it 
is determined at a subsequent time that the repayment or a part 
thereof is payable by the taxpayer under this Part, the following 
rules apply: 


(a) the interest.so paid or applied on that part of the repayment 
that is determined at the subsequent time to be payable by the 
taxpayer under this Part shall be deemed to be an amount (in this 
subsection referred to as the “interest excess”) that became pay- 
able under this Part by the taxpayer at the particular time; 


(b) the taxpayer shall pay to the Receiver General interest at the 
prescribed rate on the interest excess computed from the particu- 
lar time to the day of payment; and 


(c) the Minister may at any time assess the taxpayer in respect of 
the interest excess and, where the Minister makes such an as- 
sessment, the provisions of this Division and Division J are ap- 
plicable, with such modifications as the circumstances require, 
in respect of the assessment as though it had been made under 
section 152. 

Related Provisions: 12(1)(c) — Interest is taxable; 20(1)(11) — Deduction for inter- 


est repaid; 161.1 — Offset of refund interest against arrears interest; 221.1 — Applica- 
tion of interest where legislation retroactive; 248(11) — Interest compounded daily. 


Selected Cases [subsec. 164(4)]: MNR v. Gunnar Mining Ltd., [1970] C.T.C. 152 
(Exch.) (Taxpayer not entitled to interest on overpayment, Tax Appeal Board lacks 
jurisdiction to substitute judgment previously delivered). 


Regulations: 4301(a) (prescribed rate of interest). 
1.T. Application Rules: 62(2) (subsec: 164(4) applies to interest payable in respect of 
any period after December 23, 1971). 


(4.1) Duty of Minister — Where the Tax Court of Canada, the 
Federal Court of Appeal or the Supreme Court of Canada has, on 
the disposition of an appeal in respect of taxes, interest or a penalty 
payable under this Act by a taxpayer resident in Canada, 


(a) referred an assessment back to the Minister for reconsidera- 
tion and reassessment, or 


(b) varied or vacated. an assessment, 


S. 164(5)(g) 


the Minister shall with all due dispatch, whether or not an appeal 
from the decision of the Court has been or may be instituted, 


(c) where the assessment has been referred back to, the Minister, 
reconsider the assessment and: make a reassessment in, accor- 
dance with the decision of the: Court, unless otherwise directed 
in writing by the taxpayer, and 

(d) refund, any overpayment resulting from the variation, vaca- 
tion or reassessment, 


and the Minister may repay any tax, interest or penalties or surren- 
der any security accepted therefor by the Minister to that taxpayer 
or any other taxpayer who has filed another objection or instituted 
another appeal if, having regard to the reasons given on the disposi- 
tion of the appeal, the Minister is satisfied that it would be just and 
equitable to do so, but for greater certainty, the Minister may, in 
accordance with the provisions of this Act, the Tax Court of Can- 
ada Act, the Federal Courts Act or the Supreme Court Act as they 
relate to appeals from decisions of the Tax Court of Canada or the 
Federal Court of Appeal, appeal from the decision of the Court not- 
withstanding’ any variation or vacation of any assessment by the 
Court or any reassessment made by the Minister under paragraph 
(c). 

Related Provisions: 152(1.2)(c) — Subsec. 164(4.1) does not apply to determina- 
tion under 152(1.4); 169(2)(a) — Limitation of right to appeal. 


History: The closing words of subsec. 164(4.1) amended by 2002, c. 8, para. 182(1)(t) 
to substitute “Federal Courts Act’ for “Federal Court Act’, and by para. 184(c) to 
substitute “Federal Court of Appeal” for “Federal Court”, in force July 2, 2003. 


Selected Cases [subsec. 164(4.1)]: Indalex Ltd. v. R., [1986] 2 C.T.C. 482 (FCA) 
(Appeal from certain assessments partially successful and litigation continued; Minister 
issues reassessments in accordance with Trial Division judgment; such reassessments 
do not cancel original assessments). 


CRA Audit Manual: 11.5.10: Loss determination. 


(5) Effect of carryback of loss, etc. — For the purpose of sub- 
section (3), the portion of any overpayment of the tax payable by a 
taxpayer for a taxation year that arose as a consequence of 


(a) the deduction of an amount, in respect of a repayment under 
subsection 68.4(7) of the Excise Tax Act made in a subsequent 
taxation year, in computing the amount determined under sub- 
paragraph 12(1)(x.1)Gi), 

(a.1) any amount deducted under section 119 in respect of the 
disposition of a taxable Canadian property in a subsequent taxa- 
tion year, 

(b) the deduction of an amount under section 41 in respect of the 
taxpayer’s listed-personal-property loss for a subsequent taxa- 
tion year, 

(c) the exclusion of an amount from the taxpayer’s income for 
the year by virtue of section 49 in respect of the exercise of an 
option in a subsequent taxation year, 


(d) the deduction of an amount under section 118.1 in respect of 
a gift made in a subsequent taxation year or under section 111 in 
respect of a loss for a subsequent taxation year, 


(e) the deduction of an amount under subsection 126(2) in re- 
spect of an unused foreign tax credit (within the meaning as- 
signed by subsection 126(7)), or under subsection 126(2.21) or 
(2.22) in respect of foreign taxes paid, for a subsequent taxation 
year, 

(f) the deduction of an amount under subsection 127(5) in re- 
spect of property acquired or an expenditure made in a subse- 
quent taxation year, 


(g) the deduction of an amount under section 125.2 in respect of 
an unused Part VI tax credit (within the meaning assigned by 


S. 164(5)(g) 


This paragraph is repealed consequential’on 


information, see the commentary on section 125.2: 


(h) the deduction of an amount under section 125.3 in respect of 
an unused Part I.3 tax credit (within the meaning assigned by 
subsection 125.3(3)) for a subsequent taxation year, 


(h.01) the deduction of an amount under subsection 147.2(4) in 
computing the taxpayer’s income for the year because of the ap- 
plication of subsection 147.2(6) as a result of the taxpayer’s 
death in the following taxation year, 


(h.02) the deduction under any of subsections 128.1(6) to (8) of 
an amount from the taxpayer’s proceeds of disposition of a pro- 
perty, because of an election made in a return of income for a 
subsequent taxation. year, 


(h.1) the deduction of an amount in computing the taxpayer’s 
income for the year by virtue of an election fora subsequent 
taxation year under paragraph (6)(c) or (d) by the taxpayer’s le- 
gal representative, 

(h.2) the, deduction. of an amount under subsection 181.1(4) in 
respect of an unused surtax credit (within the meaning assigned 
by subsection 181.1(6)) of the taxpayer for a subsequent taxation 
year, or 


(h.3) the deduction of an amount under subsection 190.1(3) in 
respect of an unused Part I tax credit (within the meaning as- 
signed by subsection 190.1(5)) of the taxpayer for a subsequent 
taxation year, 


_ Proposed Addition— 164(5)(h.4) 
(h.4) the reduction of the amount included under subsection — 
91(1) for the year because of a reduction referred to in para- 
graph 152(6.1)(b) in the foreign accrual property income of a— 
foreign affiliate of the taxpayer for a taxation year of the affili- . 
ate that ends in the year; and. a? pie st (©) poi 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 36(1), will add para. 164(5)(h.4), applicable to taxation years that begin after 
December 18, 2009)" o Fe ae Le E 
S. 53 of the draft legislation provides that any assessment of a taxpayer's tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
hecessary to take into account this amendment, if the taxpayer 35 
(i) elects in writing in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and ‘3 ; Hates 
(ii) files that election with the Minister of National Revenue on or before June 
Technical Notes (Sept. 10, 2010): Subsection 164(5) provides that, where the tax 
payable for a taxation year is reduced because of certain deductions or exclusions 
arising from the carryback of losses or tax credits or from events in subsequent taxa- 
tion years, interest payable to a taxpayer on any resulting overpayment of tax is to be 
calculated as if the overpayment had arisen on the day that is 30 days after the latest 
of several dates. He Jee He et ie s a a) 
Subsection 164(5) is being amended in two ways. First, new paragraph 164(5)(h.4) is 
added in order to provide for amounts by which income is reduced because of the 
carryback of certain FAPLs of a foreign affiliate. Second, paragraph 164(5)(k) is 
amended to add a reference to subsection 152(6.1).. ee iy Saar 


is deemed to have arisen on the day that is 30 days after the latest of 


(i) the first day immediately following that subsequent taxation 
year, 


() the day on which the taxpayer’s or the taxpayer’s legal repre- 
sentative’s return of income for that subsequent. taxation year 
was filed, 


(k) where an amended return of the taxpayer’s income for the 
year or a prescribed form amending the taxpayer’s return of in- 
come for the year was filed under paragraph (6)(e) or subsection 
49(4) or 152(6), the day on which the amended return or pre- 
scribed form was filed, and 


|) where an amended return of exp 
year or a prescribed form amending the taxpa’ 


Income Tax Act; Part I 


that election with the Minister of 
Z uk Co 


hr s (Sept. 10, 2010): See under 164(5)(h ss 


(1) where, as a consequence of a request in writing, the Minister 
reassessed the taxpayer’s tax for the year to take into account the 
deduction or exclusion, the day on which the request was made. 

Related Provisions: 161(7) — Effect of loss carryback. 

History: The portion of subsec. 164(5) between paras. (h.3) and (i) amended by 2003, 


c. 15, subsec. 118(3), applicable to taxation years that end after June 2003. The portion 
formerly read: 
shall be deemed to have arisen on the day that is the latest of 
Paras. 164(5)(a.1), (h.02) added by 2001, c. 17, subsecs. 156(2), (4), applicable to taxa- 
tion years that end after October 1, 1996. 
Para. 164(5)(e) amended by the said c. 17, subsec. 156(3), applicable to taxation years 
that end after October 1, 1996. The para. formerly read: 
(e) the deduction of an amount under subsection 126(2) in respect of an unused 
foreign tax credit (within the meaning assigned by subsection 126(7)) for a sub- 
sequent taxation year, 
Para. 164(5)(h.01) added by 1998, c. 19, subsec. 190(6), applicable to taxpayers who 
die after 1992. 
Para. 164(5)(a) amended by 1997, c. 26, subsec. 86(1), applicable to 1997 er seg. Para. 
(a) formerly read: 
(a) the deduction of an amount under subclause 12(1)(x.1)(ii)(A) (ID) in respect of 
a fuel tax rebate repayment made in a subsequent taxation year, 


Paras. 164(5)(h.2) and (h.3) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(6), 
(h.2) applicable to 1992 et seq., and (h.3) applicable to 1991 et seq. 


Para. 164(5)(a) added by 1994, c. 7, Sch. VI (1992, c: 29), subsec. 9(1), applicable to 
1992 et seq. ) 


(5.1) Interest — disputed amounts — Where a portion of a re- 
payment made under subsection (1.1) or (4.1), or an amount applied 
under subsection (2) in respect of a repayment, can reasonably be 
regarded as being in respect of a claim made by the taxpayer in an 
objection to or appeal from an assessment of tax for a taxation year 
for a deduction or exclusion described in subsection (5) in respect 
of a subsequent taxation year, interest shall not be paid or applied 
on the portion for any part of a period that is before the latest of the 
dates described in paragraphs (5)(i) to (1). 
History: Subsec. 164(5.1) amended by 2001, c. 17, subsec. 156(5), applicable to taxa- 
tion years that end after October 1, 1996. The subsec. formerly read: 
(5.1) Idem — Where a repayment made under subsection (1.1) or (4.1) or an 
amount applied under subsection (2) in respect of a repayment, or a part thereof, 
may reasonably be regarded as being in respect of a claim made by a taxpayer in 
an objection to or appeal from an assessment of tax for a taxation year for 
(a) the deduction of an amount, in respect of a repayment under subsection 
68.4(7) of the Excise Tax Act made in a subsequent taxation year, in comput- 
ing the amount determined under subparagraph 12(1)(x.1)(ii), 
(b) the deduction of an amount under section 41 in respect of the taxpayer’s 
listed-personal-property loss for a subsequent taxation year, imUpoA 
(c) the exclusion of an amount from the taxpayer’s income for the year by © 
virtue of section 49 in respect of the exercise of an option in a subsequent 
taxation year, 
(d) the deduction of an amount under section 118.1 in respect of a gift made 
in a subsequent taxation year or under section 111 in respect of a loss for a 
subsequent taxation year, cpa 
(e) the deduction of an amount under subsection 126(2) in respect of an un- 
used foreign tax credit (within the meaning assigned by subsection. 126(7)) 
for a subsequent taxation year, tarts 
(f) the deduction of an amount under subsection 127(5) in respect of pro- 
perty acquired or an expenditure made in a subsequent taxation year, 
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(g) the deduction of an amount under section 125.2 in respect of an unused 
Part VI tax credit (within the meaning assigned by subsection 125,2(3)) fora 
subsequent taxation year, 


(h) the deduction of an amount under section 125.3 in respect of an unused 
Part 1.3 tax credit (within the meaning assigned by subsection 125.3(3)) for a 
‘subsequent taxation year, 


“(h.01) the deduction of an amount under subsection 147.2(4) in computing 
the taxpayer’s income for the year because of the application of subsection 
147.2(6) as a result of the taxpayer’s death in the following taxation year, 


(h.1) the deduction of an amount in computing the taxpayer’s income for the 
year by virtue of an election fora subsequent taxation year under paragraph 
(6)(c) or (d) by the taxpayer’s legal representative, i 


(h.2) the deduction of an amount under subsection 181.1(4) in respect of an 
unused surtax credit (within the meaning assigned by subsection 181.1(6)) of 
the taxpayer for a subsequent taxation year, or 


(h.3) the deduction of an amount under. subsection 190.1(3) in respect of an 
unused : Part. I, tax credit (within the meaning assigned by subsection 
190.1(5)) of the taxpayer for a subsequent taxation. year, 


interest shall not be paid or applied thereon for any part of a period that is before 
the latest of if 
(i) the first day immediately following that subsequent taxation year, 
(j) the day on which the taxpayer’s or the taxpayer’s legal representative’s 
return of income for that subsequent taxation year was filed, 


(k) where an amended return of the taxpayer’s income for the year or a pre- 
scribed form amending the taxpayer’s return of income for the year was filed 
under paragraph (6)(e) or subsection 49(4) or 152(6), the day on which the 
amended return or prescribed form was filed, and 


()) where, as a, consequence of a request in writing, the Minister reassessed 
the taxpayer’s tax for the year to take into account the deduction or exclu- 
sion, the day on which the request was made. 


Para. 164(5.1)(h.01) added by 1998, c. 19, subsec. 190(7), applicable to taxpayers who 
die after 1992. 


Para. 164(5.1)(a) amended by 1997, c.'26, subsec: 86(2), applicable to 1997 et seq. 
Para. (a) formerly read: 
(a) the deduction of an amount under subclause 12(1)(x.1)Gi)(A)@D in respect of 
a fuel tax rebate repayment made in a subsequent taxation year, 
Paras. 164(5.1)(h.2) and (h.3) added by 1994, c. 7, Sch. VIII (1993, 'c. 24), subsec. 
97(7), (h.2) applicable to 1992 et.seg., and (h.3) applicable to 1991 et seq. 


Para. 164(5.1)(a) added by 1994, c..7, Sch. VI (1992,\c. 29), subsec. 9(2), applicable to 
1992 et seq. 


(6) Where disposition of property by legal representative 
of deceased taxpayer — Where in the course of administering 
the estate of a deceased taxpayer, the taxpayer’s legal representative 
has, within the first taxation year of the estate, 


(a) disposed of capital property of the estate so that the total of 
all amounts each of which is a capital loss from the disposition 
of a property exceeds the total of all amounts each of which is a 
capital gain from the disposition of a property, or 
(b) disposed of all of the depreciable property of a prescribed 
class of the estate so that the undepreciated capital cost to the 
estate of property of that class at the end of the first taxation 
year. of the estate is, by virtue of subsection 20(16) or any regu- 
lation made under paragraph 20(1)(a), deductible in computing 
the income of the estate for that year, 

notwithstanding any other provision of this Act, the following rules 

apply: | 
(c) such parts of one or more capital losses of the estate from the 
disposition of properties in the year (the total of, which is not to 
exceed the excess referred to in paragraph (a)) as the legal repre- 
sentative so elects, in prescribed. manner and within a prescribed 
time, are deemed (except for the purpose of subsection 112(3) 
and this paragraph) to be capital losses of the deceased taxpayer 
from the disposition of the properties by the taxpayer in the tax- 
payer’s last taxation year and not to be capital losses of the es- 
tate from the disposition of those properties, 


(d) such part of the amount of any deduction described in para- 
graph (b) (not exceeding the amount that, but for this subsection, 
would be the total of the non-capital loss and the farm loss of the 
estate for its first taxation year) as the legal representative so 
elects, in prescribed manner and within a prescribed time, shall 
be deductible in computing the income of the taxpayer for the 


S. 164(6.1)(a) (Gi) 


taxpayer’s taxation year in which the taxpayer died and shall not 
be an amount deductible in computing any loss of the estate for 
its first taxation year, 


(e) the legal ‘representative shall, at or before the time prescribed 
for filing the election referred to’'in paragraphs (c) and (d), file 
an amended return of income for the deceased taxpayer for the 
taxpayer’s taxation year in which the taxpayer died to give effect 
to the rules in those paragraphs, and 


(f) in computing the taxable income of the deceased taxpayer for 
a taxation year preceding the year in which the taxpayer died, no 
amount may be deducted in respect of an amount referred to in 
paragraph (c) or (d). 
Related Provisions: 40(3.61) — Application of 40(3.4) and (3.6) to loss carried 
back; 91(2) — FAPI reserve for blocked currency; 152(1) — Assessment, 152(6)(h) — 
Reassessment to give effect to election; 161(7)(b)(iii) — Effect of carryback of loss, 
etc.; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 


History: Para. 164(6)(c) amended by 1998, c. 19, subsec. 190(8), applicable to deaths 
that occur after 1993. Para. 164(6)(c) formerly read: 


(c) such part of one or more capital losses from the disposition of properties 
referred to in paragraph (a) (the total of which amounts is not to exceed the ex- 
cess referred to in that paragraph) as the legal representative so elects, in pre- 
scribed manner and within a prescribed time, shall be. deemed to be capital losses 
of the deceased taxpayer from the disposition. of the properties by the taxpayer in 
the taxpayer’s taxation year in which the taxpayer died and not to be capital 
losses of the estate from the disposition, of those properties for its first taxation 
year, 


Clause 191 of 1998, c. 19, provides: 
191. Where 
(a) the first taxation year of an ‘estate ofan individual ended after April 26, 
1995 and before 1997, 


(b) the estate had a capital loss from the disposition after the year and before 
1997 of a share of the capital stock of a corporation that was owned by the 
individual or the estate on April 26, 1995 and acquired by the estate as a 
consequence of the individual’s death, and 


(c) the individual’s legal representative so elects in writing filed with the 
Minister of National Revenue within 6 months after the month in which this 
Act is assented to, 

the following rules apply: 
(d) the disposition is deemed to have occurred in the first taxation year of the 
estate, 


(e) an election under paragraph 164(6)(c) of the Act, as enacted by, subsec- 
tion 190(8), for the year is deemed to have been filed on time if it is filed 
with the Minister of National Revenue within 6 months after the month in 
which this Act is assented to, and 


(f) an amended return of income under Part I of the Act for the individual’ s 
last taxation year is deemed for the purpose: of paragraph 164(6)(e) of the 
Act to have been filed on time if it is filed with the Minister of National 
Revenue within 6 months after.the month in which this Act is assented to. 


Regulations: 1000 (prescribed manner, prescribed time). 

Interpretation Bulletins; IT-140R3: Buy-sell agreements; IT-484R2: Business. in- 
vestment losses. 

Information Circulars: 07-1: Taxpayer relief provisions. 

1.T. Technical News: 34'(GAAR and audit issues/concerns, q.2). 


(6.1) Realization of deceased employees’ options — Not- 
withstanding any other provision of this Act, if,a,right to acquire 
securities (as defined in subsection 7(7)) under an agreement in re- 
spect of which a benefit was deemed by paragraph 7(1)(e) to-have 
been received by a taxpayer (in this subsection referred to. as “the 
right”) is exercised or disposed of by the taxpayer’s legal represen- 
tative within. the first taxation year of the estate of the taxpayer and 
the representative so elects in prescribed manner and on or before a 
prescribed day, 


(a) the amount, if any, by which 


(i) the amount of the benefit deemed by paragraph 7(1)(e) to 
have been received by the taxpayer in respect of the right 


exceeds the total of 


(ii) the amount, if any, by which the value of the right imme- 
diately before the time it was exercised or disposed of ex- 
ceeds the amount, if any, paid by the taxpayer to acquire the 
right, and 
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(iii) where in computing the taxpayer’s taxable income for 
the taxation year in which the taxpayer died an amount was 
deducted under paragraph 110(1)(d) in respect of the benefit 
deemed by paragraph 7(1)(e) to have been received by the 
taxpayer in that year by reason of paragraph 7(1)(e) in re- 
spect of that right, '/2 of the amount, if any, by which the 
amount determined under subparagraph (i) exceeds the 
amount determined under subparagraph (ii), 


shall be deemed to be a loss of the taxpayer from employment 
for the year in which the taxpayer died; 


(b) there shall be deducted in computing the adjusted cost base 
to the estate of the right at any time the amount of the loss that 
would be determined under paragraph (a) if that paragraph were 
read without reference to subparagraph (a)(iii); and 


(c) the legal representative shall, at or before the time prescribed 
for filing the election under this subsection, file an amended re- 
turn of income for the taxpayer for the taxation year in which the 
taxpayer died to give effect to paragraph (a). 
Related Provisions: 53(2)(t) — Deduction from adjusted cost base of right to ac- 
quire shares or units; 220(3.2), Reg. 600(b) — Late filing or revocation of election. 
History: Subpara. 164(6.1)(a)(iii) amended by 2001, c. 17, subsec. 156(6) to replace 
the fraction “1/4” with “1/2”, applicable to deaths that occur after February 27, 2000 
except that, for deaths that occurred after February 27, 2000 and before October 18, 
2000, the fraction “1/2” shall be read as the fraction “1/3”. 
The opening words of subsec. 164(6.1) amended by 1999, c. 22, s. 66, applicable to 
deaths that occur after February 1998. The opening words formerly read: 
(6.1) Exercise or disposition of employee stock option by legal 
representative of deceased employee — Where, within the first taxation 
year of the estate of a deceased taxpayer, a right to acquire shares under an 
agreement in respect of which a benefit was deemed by paragraph 7(1)(e) to 
have been received by the taxpayer (in this subsection referred to as “the right”) 
is exercised or disposed of by the taxpayer’s legal representative, notwithstand- 
ing any other provision of this Act, where the taxpayer's legal representative 
elects in prescribed manner and on or before a prescribed day, 
Subsec. 164(6.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(8), applicable 
to deaths occurring after July 13, 1990. 


Regulations: 1000.1 (prescribed manner and day for making election). 


(7) Definition of “overpayment” — In this section, “overpay- 
ment” of a taxpayer for a taxation year means 


(a) where the taxpayer is not a corporation, the total of all 
amounts paid on account of the taxpayer’s liability under this 
Part for the year minus all amounts payable in respect thereof; 
and 


(b) where the taxpayer is a corporation, the total of all amounts 
paid on account of the corporation’s liability under this Part or 
Parts 1.3, VI or VI.1 for the year minus all amounts payable in 
respect thereof. 
History: Subsec. 164(7) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 97(9), 
applicable to 1992 et seg. Subsec. (7) formerly read: 
(7) In this section, “overpayment” of a taxpayer for a taxation year means the 
total of all amounts paid on account of the taxpayer’s liability under this Part for 
the year minus all amounts payable in respect thereof. 
Selected Cases [subsec. 164(7)]: FMC Technologies Co. v. R., [2009]°S C.T:C! 
197 (FCA) (Overpayment depends on how payments were credited, not how they 
should have been). 
Related Provisions [s. 164]: 144(9) — Refunds — employees profit sharing plans. 
See also at end of s. 163. 
Selected Cases [s. 164]: Koenig v. R., [1997] 2 C.T.C. 3077 (TCC) (Instruction to 
apply overpayment from earlier year to later year meant that taxpayer had paid taxes by 
due date). 
Definitions [s. 164]: “allowable capital loss” — 38(b), 248(1); “amount”, “assess- 
ment”, “balance-due day” — 248(1); “calendar year” — Interpretation Act 37(1)(a); 
“Canada” — 255; “capital loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); 
“clear days” — Interpretation Act 27(1); “corporation” — 248(1), Interpretation Act 
35(1); “depreciable property” — 13(21), 248(1); “eligible production corporation” — 
125.5(1); “estate” — 104(1), 248(1); “farm loss” — 111(8); “Federal Court of Ap- 
peal” — Federal Courts Act s. 3; “filing-due date” — 248(1); “Her Majesty” — Inter- 
pretation Act 35(1); “individual” — 248(1); “investment tax credit” — 127(9), 248(1); 
“legal representative” — 248(1); “listed personal property” — 54, 248(1); “Min- 
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ister” —248(1); “net capital loss”, “non-capital loss” — 111(8), 248(1); “non-resi- 
dent” — 248(1); “overpayment” — 164(7); “prescribed” —248(1); “prescribed 
rate” — Reg. 4301; “property” — 248(1); “province” — Interpretation Act 35(1); 
“qualified corporation” — 125.4(1); “regulation” — 248(1); “resident in Canada” — 
94(3)(a)(vii), 250; “security” — Interpretation Act 35(1); “share” — 248(1); “taxable 
income” — 2(2), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary 
trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 
35(1). 


164.1 [Repealed] 


History: S. 164.1 repealed by 1994, c. 7, Sch. VII (1992, c. 48), subsec. 19(2), appli- 
cable to 1993 et seq. S. 164.1 formerly read: 


164.1 (1) Prepayment of child tax credit — Notwithstanding any other provi- 
sion of this Act, the Minister may, after the beginning of a taxation year and 
without application therefor, pay to an individual for the year in respect of each 
eligible child (within the meaning assigned by subsection 122.2(2)) of the indivi- 
dual for the year, one or more amounts, the total of which does not exceed 7/3 of, 


(a) where the child was under 6 years of age at the end of the preceding 
taxation year and no amount was deducted under section 63 for that year in 
respect of any child of the individual under 6 years of age at the end of that 
year, the total of the amounts of $55929 and $2002° referred to in paragraph 
122.2(1)(a), and 


(b) in any other case, $55920, 

if 
(c) an amount was deemed under subsection 122.2(1) to have been paid for 
the preceding taxation year by 


(i) the individual, or 


(ii) the individual’s spouse, where that spouse died after the end of that 
preceding year, 


in respect of the child, and 
(d) for that preceding year, 


(i) the total determined under subparagraph 122.2(1)(b)(i) in respect of 
the individual, or 


(ii) the individual’s income, where the individual’s spouse died after the 
end of that preceding year, 


did not exceed, 


(iii) where the amount or amounts to be paid because of this subsection 
are in respect of 3 or more eligible children of the individual, $24,090, 
and 


(iv) in any other case, 7 of $24,090.20 


(2) Nature of payment — Each amount paid under subsection (1).to or applied 
under subsection (4) in respect of an individual for a taxation year shall be 
deemed to be on account of an amount deemed by subsection 122.2( 1) to have 
been paid by the individual for the year. 


(3) Idem — Where the total of all amounts paid under subsection (1) to or ap- 
plied under subsection (4) in respect of an individual for a taxation year exceeds 
the amount deemed by subsection 122.2(1) to have been paid by the individual 
for the year, the excess shall be deemed to have been refunded to the individual 
on account of the individual’s tax under this Part for the year on the day on or 
before which the individual’s return of income under this Part for the year is 
required to be filed under section 150 or would be required to be so filed if tax 
under this Part were payable by him for the year. 


(4) Applying amount on debt — Where an individual is liable or about to be- 
come liable to make any payment under this Act, the Minister may, instead of 
paying to the individual an amount that might otherwise be paid in a taxation 
year under subsection (1), apply the amount to the liability and notify the indivi- 
dual of that action. 


All that portion of subsec. 164.1(1) following para. (b) substituted by subsec. 19(1) of 
the said c. 48, applicable to the 1992 taxation year, That portion formerly read: 


if, for the preceding taxation year, 
(c) an amount was deemed under subsection 122.2(1) to have been paid by 
the individual in respect of the child, and 


(d) the total determined under subparagraph 122.2(1)(b)(i) in respect of the 
individual did not exceed, 


(i) where the amount or amounts to be paid by reason of this subsection 
are in respect of 3 or more eligible children of the individual, $24,090, 
and 


(ii) in any other case, 7/5 of $24,090,209 


Para. 164.1(1)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 137, to substitute “any 
child of the individual under 6 years of age at the end of that year” for “the child”, 
applicable to 1989 et seg. 4 
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Objections to Assessments 


165. (1) Objections to assessment — A taxpayer who objects 
to an assessment under this Part may serve on the Minister a notice 
of objection, in writing, setting out the reasons ‘for the objection and 
all relevant facts, 


(a) where the assessment is in respect of the taxpayer for a taxa- 
tion year and the taxpayer is an individual (other than a trust) or 
a testamentary trust, on or before the later of 


(i) the day that is one year after the taxpayer’s filing-due date 
for the year, and 


(ii) the day that is 90 days after the day of sending of the 
notice of assessment; and 


(b) in any other case, on or before the day that is 90 days after 

the day of sending of the notice of assessment. 
Related Provisions: 152(1.2) — Administrative procedures for assessments apply to 
determinations; 164(4) — Interest on overpayments; 165(1.1), (1.2) — Limitations on 
right to object; 165(1.11) — Large corporations — detail required on notice of objec- 
tion; 165(2) Service of notice of objection; 165(2.1)— Application of 165(1)(a); 
165(3) — Duties of Minister on receipt of notice of objection; 166.1, 166.2 — Applica- 
tions for extension of time to object; 167(1) — Application to Tax Court of Canada for 
time extension; 168(4) — Objection procedures apply to charity revocations, annul- 
ments, designations and refusals to register; 173(2), 174(5) — Time during considera- 
tion not to count; 189(8) — Objection to charity penalties and to receipting suspen- 
sions; 225.1(2) — Collection restrictions; 244(10) — Proof that no notice of objection 
filed; 244(14), (14.1) — Date when notice sent; Interpretation Act 26 — Deadline on 
Sunday or holiday extended to next business day. 
History: Subpara. 165(1)(a)(ii) and para. 165(1)(b) amended by 2010, c. 25, subsecs. 
43(1), (2), to substitute “sending” for “mailing”, in force on December 15, 2010. 
Subpara. 165(1)(a)(i) amended by 1996, c. 21, s. 45, applicable to 1995 et seq. Sub- 
para. (a)(i) formerly read: ; 

(i) the day that is one year after the balance-due day of the taxpayer for the year, 

and 
Subsec. 165(1) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 138(1), applica- 
ble to objections made after December 17, 1991. Subsec. 165(1) formerly read: 


165. (1) A taxpayer who objects to an assessment under this Part may, within 90 
days from the day of mailing of the notice of assessment, serve on the Minister a 
notice of objection in duplicate in prescribed form setting out the reasons for the 
objection and all relevant facts. 


Selected Cases [subsec. 165(1)]: Grunwald v. R., [2006] 1 C.T.C: 141 (FCA) 
(Delay measured from delivery where assessment not mailed); Imperial Oil Ltd. y. R., 
[2003] 4 C.T.C. 177 (FCA) (Initial assessment can be appealed); Chevron Canada 
Resources Ltd. v. R., [1999] 3 C.T.C. 140 (FCA); rev’g [1997] 2 C.T.C. 2624 (TCC) 
(No objection allowed following agreement on certain computational matters); 
LaForme vy. Canada, [1991] 2 C.T.C. 28 (FCTD) (Tax Court had no jurisdiction to hear 
appeal where no notice of objection to assessment filed; Federal Court precluded by s. 
29 of Federal Court Act from granting relief and declarations sought); R. v. Garry 
Bowl Ltd., [1974] €.T.C. 457 (FCA) (No objection possible where nil assessment); 
Vineland Quarries & Crushed Stone Ltd. v. MNR, [1971] C.T.C. 501, 635 (FCTD) 
(Appeal quashed where taxpayer had not filed notice of objection). 


Information Circulars: 98-1R3: Collections policies. 

_ LT. Technical News: 32 (taxpayer’s opportunities to respond to assessments). 
Application Policies: SR&ED 2000-02R: Guidelines for resolving claimants’ 
SR&ED concerns. 

Registered Charities Newsletters: 28 (objections and appeals on issues relating to 
charities). : 

CRA Audit Manual: 19.2.0: objections. 

Forms: ON100: Notice of Objection — Ontario Corporations Tax Act, P148: Resolv- 
ing your dispute: objections and appeal rights under the Income Tax Act [pamphlet]; 


T400A: Objection — ITA. (The prescribed form does not have to be used, however. 
See 165(2)). 


(1.1) Limitation of right to object to assessments or deter- 
minations — Notwithstanding subsection (1), where at any time 
the Minister assesses tax, interest, penalties or other amounts paya- 
ble under this Part by, or makes a determination in respect of,.a 
taxpayer 
(a). under. subsection , 67.5(2) or 152(1.8),. subparagraph 
152(4)(b)(i) or subsection 152(4.3) or (6), 161.1(7), 164(4.1), 
220(3.4) or 245(8) or in accordance with an order of a court va- 
cating, varying or restoring an assessment or referring the. as- 
sessment. back to the Minister for reconsideration and 
reassessment, 
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(b) under subsection (3) where the underlying objection relates 
to’an assessment or a determination made under any of the pro- 
visions or circumstances referred to in paragraph (a), or 


(c) under a provision of an Act of Parliament requiring an as- 
sessment to be made. that, but for that, provision, would not be 
made because of subsections 152(4) to (5), 


the taxpayer may object to the assessment or determination within 
90 days after the day of sending of the notice of assessment or de- 
termination, but only to the extent that the reasons for the objection 
can reasonably be regarded 


(d) where the assessment or. determination was made under sub- 
section 152(1.8), as relating to any matter or conclusion speci- 
fied in paragraph 152(1.8)(a), (b) or (c), and 


(e) in any other case, as relating to any matter that gave rise to 
the assessment or determination 


and that was not conclusively determined by the court, and this sub- 
section shall not be read or construed as limiting the right of the 
taxpayer to object to an assessment or a determination issued or 
made before that time. 

Related Provisions: 169(2) — Limitation of right to appeal; 244(14), (14.1) — Date 
when notice sent. 

History: The portion of subsec. 165(1.1) between paras. (c) and (d) amended by 2010, 


c. 25, subsec, 43(3), to substitute “sending” for “mailing”, in force on December 15, 
2010. 


Para, 165(1.1)(a) amended by 2000, c..19, s..51, applicable after 1999. The para. for- 
merly read: 
(a) under subsection 67.5(2) or 152(1.8), subparagraph 152(4)(b)(i) or subsection 
152(4.3) or (6), 164(4.1), 220(3.4) or 245(8) or in accordance with an order of a 
court vacating, varying or restoring the assessment or referring the assessment 
back to the Minister for reconsideration and reassessment, 


The portion of subsec. 165(1.1) before para. (b) and the portion after para. (c) amended 
by 1998, c. 19, subsecs. 192(1), (2), applicable in respect of determinations made after 
June 18, 1998. Those portions formerly read: 
(1.1) Notwithstanding subsection (1), where at any time the Minister assesses 
tax, interest or penalties payable under this Part by, or makes a determination in 
respect of, a taxpayer 
(a) under subsection ‘67.5(2), subparagraph  152(4)(b)(i) or subsection 
152(4.3) or (6) or 164(4.1), 220(3.4) or 245(8) or in accordance with an or- 
der of a court vacating, varying or restoring the assessment or referring the 
assessment back to the Minister for reconsideration and reassessment, | 


the taxpayer may object tothe assessment or determination within 90 days after 
the day of mailing of the notice of assessment or determination, but only to the 
extent that the reasons for the objection can reasonably be regarded as relating to 
a matter that gave rise to the assessment or determination and that was not con- 
clusively determined by the court, and this subsection shall not be read.or con- 
strued as limiting the right of the taxpayer to. object to an assessment or a deter- 
mination issued or made before that time. 


Para. 165(1.1)(a) amended by 1994, c. 7, Sch. VIII (1993, c..24), subsec. 98(1), to add 
reference to subsection 152(4.3). 


Subsec. 165(1.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 138(1), applicable 
to objections made after December 17, 1991. 


Selected Cases [subsec. 165(1.1)]: Ahmad v. R., [2004] 2 €.T.C. 2766 (TCC) (No 
objection or appeal where issues settled in earlier appeal); Sherway Centre Ltd. v. R., 
[2003] 1 C.T.C. 123 (FCA) (Provision does not allow taxpayer to achieve result that 
would be prohibited under 152(4.3)); Chevron Canada Resources Ltd. v. R., [1999] 3 
C.T.C. 140 (FCA); rev’ g [1997] 2 C.T.C. 2624 (TCC) (No objection allowed following 
agreement on certain computational matters). 


(1.11) Objections by large corporations — Where a corpora- 
tion that was a large corporation in a taxation year (within the 
meaning assigned by subsection 225.1(8)) objects to an assessment 
under this Part for the year, the notice of objection shall. 


(a) reasonably describe each issue to be decided; 


(b) specify in respect of each issue, the relief sought, expressed 
as the amount of a change in a balance (within the meaning as- 
signed by subsection 152(4.4)) or a balance of undeducted out- 
lays, expenses or other amounts of the corporation; and 


(c) provide facts and reasons relied on by the corporation in re- 
spect of each issue. 
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Related Provisions: 165(1.12) — Late compliance with 165(1.11); 165(1.13) — 
Corporation may only object on grounds raised;.169(2.1)(a) — Appeal only on grounds 
raised in objection. 


History: Subsec. 165(1.11) added by 1995, c. 21, s. 70, applicable after September 26, 
1994 for notices of objection filed at any time except a notice of objection to an assess- 
ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23, 1995. ; 


Subsec. 70(2) of 1995, c. 21 provides that where a taxpayer submits, to a Chief of 
Appeals referred to in subsec. 165(2), in writing before March 1995 the information 
required by subsec. 165(1.11) to be provided in a notice of objection served by the 
taxpayer before 1995, the taxpayer shall be deemed to have complied with subsec. 
165(1.11) with respect to that notice. 


Selected Cases [subsec. 165(1.11)]: Newmont Canada Ltd. v. R., [2005] 2 C.T.C. 
2792 (TCC) (Issue not raised in objection could not be raised on appeal); Potash Corp. 
of Saskatchewan Inc. v. R., [2004] 2 C.T.C. 91 (FCA); rev’g [2003] 2 C.T.C. 2640 
(TCC) (Reasonable description of each issue interpreted strictly). 


I.T. Technical News: 32 (notice of objection of large corporation: impact of the 
Potash Corp. case). 


(1.12) Late compliance — Notwithstanding subsection (1.11), 
where a notice of objection served by a corporation to which that 
subsection applies does not include the information required by par- 
agraph (1.11)(b) or (c) in respect of an issue to be decided that is 
described in the notice, the Minister may in writing request the cor- 
poration to provide the information, and those paragraphs shall be 
deemed to be complied with in respect of the issue if, within 60 
days after the request is made, the corporation submits the informa- 
tion in writing to a Chief of Appeals referred to in subsection (2). 
History: Subsec. 165(1.12) added by 1995, c. 21, s. 70, applicable after September 26, 
1994 to notices of objection filed at any time except a notice of objection to an assess- 


ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23, 1995. 


(1.13) Limitation on objections by large corporations — 
Notwithstanding subsections (1) and (1.1), where under subsection 
(3) a particular assessment was made for a taxation year pursuant to 
a notice of objection served by a corporation that was a large corpo- 
ration in the year (within the meaning assigned by subsection 
225.1(8)), except where the objection was made to an earlier assess- 
ment made under any of the provisions or circumstances referred to 
in paragraph (1.1)(a), the corporation may object to the particular 
assessment in respect of an issue 


(a) only if the corporation complied with subsection (1.11) in the 
notice with respect to that issue; and 


(b) only with respect to the relief sought in respect of that issue 
as specified by the corporation in the notice. 
Related Provisions: 165(1.14) — Application. 
History: Subsec. 165(1.13) added by 1995, c. 21, s. 70, applicable after September 26, 
1994 to notices of objection filed at any time except a notice of objection to an assess- 


ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23, 1995. 


(1.14) Application of subsec. (1.13) — Where a particular as- 
sessment is made under subsection (3) pursuant to an objection 
made by a taxpayer to an earlier assessment, subsection (1.13) does 
not limit the right of the taxpayer to object to the particular assess- 
ment in respect of an issue that was part of the particular assessment 
and not part of the earlier assessment. 

History: Subsec. 165(1.14) added by 1995, c. 21, s. 70, applicable after September 26, 
1994 to notices,of objection filed at any time except a notice of objection to an assess- 


ment for a taxation year where an appeal under Division J of the Act of the assessment 
has been instituted before June 23 1995. 


(1.15) Partnership — Notwithstanding subsection (1), where the 
Minister makes a determination under subsection 152(1.4) in re- 
spect of a fiscal period of a partnership, an objection in respect of 
the determination may be made only by one member of the partner- 
ship, and that member must be either 


(a) designated for that purpose in the information return made 
under section 229 of the Income Tax Regulations for the fiscal 
period; or 

(b) otherwise expressly authorized by the partnership to so act. 


History: Subsec. 165(1.15) added by 1998, c. 19, subsec. 192(3), applicable in respect 
of determinations made after June 18, 1998. 
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(1.2) Limitation on objections — Notwithstanding subsections 
(1) and (1.1), no objection may be made by a taxpayer to an assess- 
ment made under subsection 118.1(11), 152(4.2), 169(3). or 
220(3.1) nor, for greater certainty, in respect of an issue for which 
the right of objection has been waived in writing by the taxpayer. 
Related Provisions: 169(2.2) — No appeal permitted where right to object or‘appeal 
waived. N (6) 
History: Subsec. 165(1.2) amended by 1995, c. 38, s..4, in force July 12, 1996, Sub- 
sec. 165(1.2) formerly read: te 
(1.2) Limitation on objections — Notwithstanding subsections (1) and (1.1), no 
objection may be made by a taxpayer to an assessment made under subsection 
152(4.2), 169(3) or 220(3.1) nor, for greater certainty, in respect of an issue for 
which the right of objection has been waived in writing by the taxpayer. 
The words in square brackets shown in the 1995, c, 38 version were unintentionally 
deleted by 1995, c. 38 and should be restored. 
Subsec. 165(1.2) amended by 1995, c. 21, s. 70, applicable after September 26, 1994 to 
waivers signed at any time. Subsec. (1.2) formerly read: 


(1.2) Idem — Notwithstanding subsection (1), no objection may be made to an 

assessment made under subsection 152(4.2), 169(3) or 220(3.1). 
Subsec. 165(1.2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 98(2), to add 
reference to subsections 169(3) and 220(3.1). : | 
Subsec. 165(1.2) added by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 138(1), applicable 
after 1990. ) 
Selected Cases [subsec. 165(1.2)]: Chou v. R., [2005] 4 C.T.C. 2027 (TCC) (Not 


possible to file notice of objection where assessment issued outside normal. period of 
reassessment). 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents = _ 


Part XIII assessments. 
CRA Audit Manual: 11.5.10: Loss determination. 


(2) Service — A notice of objection under this section shall be 
served by being addressed to the Chief of Appeals in a District Of- 
fice or a Taxation Centre of the Canada Revenue Agency and deliv- 
ered or mailed to that Office or Centre. 
Related Provisions: 165(6) — Acceptance of notice of objection; 189(8)(b) — Ob- 
jection by charity to penalties or suspension of receipting privileges must be addressed 
to Assistant Commissioner, Appeals Branch; 248(7)(a) — Mail deemed received on 
day mailed. 
History: Subsec. 165(2) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(i), proclaimed in 
force December 12, 2005S. 
Subsec. 165(2) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(a), proclaimed in force 
November 1, 1999. ” 
“Department of National Revenue” substituted for “Department of National Revenue, 
Taxation” in subsec. 165(2) by 1994, c. 13, subsec. 8(1), in force May 12, 1994. 
Subsec. 165(2) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 138(1), applicable 
to objections made after December 17, 1991. Subsec. 165(2) formerly read: 

(2) A notice of objection under this section shall be served by being sent by 

registered mail addressed to the Deputy Minister of National Revenue for Taxa- 

tion at Ottawa. 


Selected Cases [subsec. 165(2)]: Wichartz v. Canada, [1994] 2°C.T.G: 2344 . 


(TCC) (Informal letter of complaint held to constitute objection). 


Forms: ON100: Notice of Objection — Ontario Corporations Tax Act; P148: Resolv- 
ing your dispute: objections and appeal rights under the Jncome Tax Act [pamphlet]; 
T400A: Objection —/TA. (The prescribed form does not have to be used, however. 
See 165(2)). : 


(2.1) Application — Notwithstanding any other provision of this 
Act, paragraph (1)(a) shall apply only in respect of assessments, de- 
terminations and redeterminations under this Part and Part 1.2. 


History: Subsec. 165(2.1) amended by 2001, c. 17, s. 157 to delete the reference to 
Part I.1, applicable to 2001 et seq. r 


Subsec. 165(2.1) added by 1994, c. 7, Sch. II (1991, c. 49), subséc. 138(1), applicable 
to objections made after December 17, 1991. f ij 


(3) Duties of Minister — On receipt of a notice of objection 
under this section, the Minister shall, with all due dispatch, recon- 
sider the assessment and vacate, confirm or vary the assessment or 
reassess, and shall thereupon notify the taxpayer in writing of the 
Minister’s action. 

Related Provisions: 152(9) — Minister may raise new basis for assessment during 
appeal process; 165(5)— Normal reassessment limitations do not apply to reassess- 
ment under 165(3); 169 — Appeals; 189(8) — Suspension of charity’s receipting privi- 
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leges can be confirmed or vacated, but not varied; 244(5) — Proof of service by mail, 
244(14) — Date of mailing presumed to be date of notification, 248(7)(a) — Mail 
deemed received on day mailed. 


History: Subsec. 165(3) amended by 1994, c. }. Sch. VII (1993, oO 24), subsec. 98(3). 
Subsec. (3) formerly read: 


(3) On receipt of a notice’ of objection under this section, the Minister shall, 


(a) with all due dispatch reconsider the assessment and vacate, confirm or 
vary the assessment or reassess, or ‘) 


(b) where the taxpayer indicates in the notice of objection that the taxpayer 
wishes to appeal immediately to the Tax Court of Canada,and waives recon- 
sideration of the assessment and the Minister consents, file a copy of the 
notice of objection with the Registrar of that Court, 


and the Minister shall thereupon notify the taxpayer by tepisteted mail of the 
action taken. 


Selected Cases [subsec. 165(3)]: Maglioccetti v. Canada, [1996] 3 C.T.C. 2660 
(TCC) (Taxpayer established on balance‘ of probability that Minister’ had not mailed 
notice of assessment); Bowen v. MNR, [1991] 2 C.T.C,.266 (FCA) (Notice of confirma- 
tion of assessment received after deadline for filing notice of appeal and obtaining ex- 
tension; application for extension of time for filing dismissed); Walkem v. MNR, (1971) 
C.T.C. 513 (FCTD) (Taxpayer's appeal dismissed against assessments replaced by sub- 
sequent reassessments). 


1.T. Application Rules: 62(4). 


Interpretation Bulletins: IT-241: Reassessments made. after, the aa limit 
(archived). 

Information Circulars: 98-1R3: Collections policies. 

Registered Charities Newsletters: 28 (objections and appeals on issues relating to 
charities). 

CRA Audit Manual: 3.4.0: Privacy and confidentiality; 19.2.3: Objections — review 
process. 


Forms: RC4067: Protocol between the verification . 
of the CRA. 


(3.1) [Repealed] 


History: Subsec. 165(3.1) repealed by 1998, c. 19, subsec. 192(4), applicable after 
August 27, 1995. Subsec. 165(3.1) formerly. read: 


(3.1) Decision by Ministerof Human Be eiicat cemesuvel — Notwith- 
standing subsection (3), on receipt of a notice of objection to a determination that 
includes matters relating to whether, for the purposes of subdivision a.1 of Divi- 
sion E, 


;. branch-and the appeals branch 


(a) a taxpayer is an eligible individual in respect of a qualified dependant, 
(b) a person is a qualified dependant, or . 
(c) a person is a taxpayer’s cohabiting spouse, 

the Minister. of National Revenue shall refer those matters to the Minister of 


Human Resources Development who shall, with all due dispatch, decide the mat- 
ters and notify the Minister of National Revenue of the decision. 


Subsec. 165(3.1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of 
Human Resources Development” for “Minister of National Health and Welfare”, in 
force July 12, 1996. This will effectively be superseded by the repeal of this epillsoies 
as per draft legislation of April 26, 1995. 


Subsec, 165(3:1) added by 1994, c. 7, Sch. VII (1992,:c. 48);. s. 20, deemed to have 
come into force January 1, 1993. 


(3.2) [Repealed] 


History: Subsec. 165(3.2) repealed by 1998, c. 19, subsec. 192(4), applicable after 
August 27, 1995. Subsec, 165(3.2) formerly read: 


(3.2) Reconsideration of determination — On receipt of the’ notification of a 
decision of the Minister of Human Resources Development under subsection 
(3.1), the Minister of National Revenue shall, with all due dispatch, reconsider 
the determination to which the decision relates and vacate, confirm or vary the 
determination or redetermine in accordance with the decision, and shall there- 
upon notify, the taxpayer in writing of that action. 


Subsec. 165(3.2) amended by 1996, c.'11, para. 95(h), to substitute ‘Minister 4 
Human Resources Development” for “Minister of National Health and Welfare”, 
force July 12, 1996. This will effectively be superseded by the repeal of this B.Sc d4 
as per draft legislation of April 26, 1996. 

Subsecs.. 165(3.2) added by 1994, c. 7, Sch. VII (1992, c. 48), s. 20, deemed to have 
come into force January 1, 1993. 


(4) [Repealed] 
History: Subsec. 165(4) repealed by 1994, c. 7, Sch. VIII (1993, c. 24), subsec, Teint 
Subsec. (4) formerly read: 


(4) Effect of filing of notice of objection — Where the Minister files a copy of 
a notice of objection pursuant to paragraph (3)(b), the Minister shall be deemed, 
for the purpose of section 169, to have confirmed the assessment to which the 
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notice relates and the taxpayer who seryed the notice shall be deemed to have 
thereupon instituted an appeal in accordance with that, section. 


(5) Validity of reassessment — The limitations imposed under 
subsections 152(4) and (4.01) do not apply to a reassessment made 
under subsection (3). 


History: Subsec. 165(5) amended, by 1998, c. 19, subsec. .192(5), applicable after 
April 27, 1989. Subsec. 165(5) formerly read: 


(5) A reassessment made by the Minister pursuant to subsection (3) is not invalid 
by reason only of not having been made within the period determined under par- 
agraph 152(4)(b) or (c), as the case may be, within wht the Minister may reas- 
sess tax payable. 


Interpretation Bulletins: IT-241: Reassessments made after the four-year limit 
(archived). 


(6) Validity. of notice of objection — The, Minister may accept 
a notice of objection served under this section that was not served in 
the manner required by subsection (2). 


History: Subsec. 165(6) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 138(2), 
applicable to objections made after January 16, 1992. Subsec. (6) formerly read: 


(6) Waiver as to service of notice — The Minister may accept a' notice of ob- 
jection under this section notwithstanding that it was not served in duplicate or in 
the manner required by subsection (2). 


(7) Notice of objection not required — Where a taxpayer has 
served in accordance with this section a notice of objection, to. an 
assessment and thereafter the Minister reassesses the tax, interest, 
penalties or other amount in respect of which the notice of objection 
was served or makes an additional assessment in respect thereof and 
sends to the taxpayer a notice of the reassessment or of the addi- 
tional assessment, as the case may be, the taxpayer may, without 
serving’ a notice of objection to the reassessment or additional 
assessment, : 


(a) appeal therefrom to the Tax Court of Canada in accordance 
with section 169; or 


(b) amend any appeal to the Tax Court of Canada that has been 
instituted with respect to the assessment by joining thereto an 
appeal in respect of the reassessment or the additional assess- 
ment in such manner and on such terms, if any, as the Tax Court 
of Canada directs. 


Related Provisions: 169(2.1)(b) — Grounds for appeal by large corporation. 


History: That portion of subsec. 165(7) preceding para. (a) substituted by 1994, c. 7, 
Sch. II (1991, c..49), subsec. 138(3), applicable to 1986 et seg. That portion formerly 
read: 


(7) ‘No. notice! of objection required in respect of: reassessment or 
additional assessment — Where a taxpayer has served a notice of objection to 
an. assessment in accordance with this section.and thereafter the Minister reas- 
sesses the taxpayer’s tax for the taxation year in respect of which the notice of 
objection was served or makes an additional assessment in respect thereof, and 
sends to the taxpayer a notice of the reassessment or of the additional assess- 
ment, as the case may be, the taxpayer may, without serving a notice of objection 
to the reassessment jor additional assessment, 


Selected Cases [subsec. 165(7)]: Lehner v. MNR, [1997] 2 C.T.C. 309 (FCA) 
(Taxpayer not permitted to amend appeals disposed of by consent judgment); Stephens 

R., [1977] C.T.C. 590 (FCTD) (Appeal from reassessment rejected when appeal 
from assessment disposed of). 


Related Provisions [s. 165]: See Related Provisions at end of s. 163. 


Selected Cases [s. 165]: Pereira y. R., [2009] 2 C.T.C. 17 (FCA) (Haight v. R., 
[2000] 4 C.T.C. 2546 (TCC), was wrongly decided); Lester v. R., [2005] 2 C.T.C. 2161 
(TCC) (Solicitor’s letter constituted: notice of objection), Nova Ban-Corp. Ltd. v. Tot- 
trup, [1989] 2 C.T.C. 304 (FCTD) (Canada Business Corporations Act does not pro- 
vide basis for creditor to commence proceedings in the Federal Court in name of debtor 
in respect of assessment of tax against debtor). 


Definitions [s. 165]: “amount”, “assessment” — 248(1); “balance”? — 152(4.4); 


“Canada Revenue Agency” — Canada Revenue Agency Act s. 4(1); “day of send- 
ing” — 244(14), (14.1); “filing-due date” — 150(1), 248(1); “individual”, “Minister”, 
“prescribed” — 248(1); “large corporation” — 225.1(8); “Parliament” — Interpreta- 


tion Act 35(1); “taxation year” — 249; “taxpayer” — 248(1); “testamentary trust” — 
248(1); “trust” — 104(1), 108(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


General 


166. Irregularities — An assessment shall not be vacated or va- 
ried on appeal by reason only of any irregularity, informality, omis- 


1369 


S. 166 


sion or error on the part of any person in the observation of any 
directory provision of this Act. 

Related Provisions: 152(3) — Liability for tax not affected by incorrect or incom- 
plete assessment; 152(8) — Assessment valid despite error; 158 — Assessment paya- 
ble forthwith; 165(3) — Objections — duties of Minister; 168(4) — S. 166 applies to 
charity revocations etc. See also at end of s. 163. 

Selected Cases [s. 166]: Kyte v. Canada, [1997] 2 C.T.C. 15 (FCA) (Provision 
covers error in certificate amount in subsec. 227.1(2)). 


Definitions [s. 166]: “assessment”, “person” — 248(1). 


166.1 (1) Extension of time [to object] by Minister — Where 
no notice of objection to an assessment has been served under sec- 
tion 165, nor any request under subsection 245(6) made, within the 
time limited by those provisions for doing so, the taxpayer may ap- 
ply to the Minister to extend the time for serving the notice of ob- 
jection or making the request. 

Related Provisions: 168(4) — Application to charity revocations, annulments, des- 
ignations and refusals to register; 244(10) — Proof that no notice of objection filed. 


Forms: P148: Resolving your dispute: objections and appeal rights under the Income 
Tax Act [pamphlet). 


(2) Contents of application — An application made under sub- 
section (1) shall set out the reasons why the notice of objection or 
the request was not served or made, as the case may be, within the 
time otherwise limited by this Act for doing so. 


(3) How application made — An application under subsection 
(1) shall be made by being addressed to the Chief of Appeals in a 
District Office or a Taxation Centre of the Canada Revenue Agency 
and delivered or mailed to that Office or Centre, accompanied by a 
copy of the notice of objection or a copy of the request, as the case 
may be. 

Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 

History: Subsec. 166.1(3) amended to substitute “Canada Revenue Agency” for “Can- 


ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(ii), proclaimed in 
force December 12, 2005S. 


Subsec. 166.1(3) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(b), proclaimed in force 
November 1, 1999. 


“Department of National Revenue” substituted for “Department of National Revenue, 
Taxation” in subsec. 166.1(3) by 1994, c. 13, subsec. 8(1), applicable May 12, 1994. 


(4) ldem — The Minister may accept an application under this sec- 
tion that was not made in the manner required by subsection (3). 


(5) Duties of Minister — On receipt of an application made 
under subsection (1), the Minister shall, with all due dispatch, con- 
sider the application and grant or refuse it, and shall thereupon no- 
tify the taxpayer in writing of the Minister’s decision. 

Related Provisions: 166.2(1) — Extension of time by Tax Court; 244(14) — Date 
of mailing presumed to be date of notification. 


History: Subsec. 166.1(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 99. Sub- 
sec. (5) formerly read: 


(S) On receipt of an application made under subsection (1), the Minister ‘shall, 
with all due dispatch, consider the application and grant or refuse it, and shall 
thereupon notify the taxpayer of the decision by registered mail. 


(6) Date of objection or request if application granted — If 
an application made under subsection (1) is granted, the notice of 
objection or the request, as the case may be, is deemed to have been 
served or made on the day on which the decision of the Minister is 
sent to the taxpayer. 

Related Provisions: 244(14), (14.1) — Date when decision sent. 

History: Subsec. 166.1(6) amended by 2010, c. 25, s. 44, in force on December 15, 
2010. It formerly read: 


(6) Where an application made under subsection (1) is granted, the notice of 
objection or the request, as the case may be, shall be deemed to have been served 
or made on the day the decision of the Minister is mailed to the taxpayer. 


(7) When order to be made — No application shall be granted 
under this section unless 


(a) the application is made within one year after the expiration 
of the time otherwise limited by this Act for serving a notice of 
objection or making a request, as the case may be; and 


Income Tax Act, Part I 


(b) the taxpayer demonstrates that 
(i) within the time otherwise limited by this Act for serving 
such a notice or making such a request, as the case may be, 
the taxpayer 2 
(A) was unable to act or to instruct another to act in the 
taxpayer’s name, or ; 
(B) had a bona fide intention to object to the assessment 
or make the request, 
(ii) given the reasons set out in the application and the cir- 
cumstances of the case, it would be just and equitable to 
grant the application, and 
(ii) the application was made as soon as circumstances 
permitted. 
Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 
History: S. 166.1 added by 1994, c. 7, Sch. II (1991, c. 49), s. 139; applicable to 
applications filed after January 16, 1992. 
Selected Cases [s. 166.1]: Haight v. R., [2000] 4 C.T.C. 2546 (TCC) (‘Shall” is 


normally mandatory unless interpretation would be utterly inconsistent with context 
and would render provisions irrational or meaningless). 


Definitions [s. 166.1]: “assessment” — 248(1); “Canada Revenue Agency” — Can- 
ada Revenue Agency Act s. 4(1); “Minister” — 248(1); “sent? — 244(14), (14.1); “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1). 


166.2 (1) Extension of time [to object] by Tax Court — A 
taxpayer who has made an application under subsection 166.1[(1)] 
may apply to the Tax Court of Canada to have. the application 
granted after either 


(a) the Minister has refused the application, or 


(b) 90 days have elapsed after service of the application under 
subsection 166.1(1) and the Minister has not notified the tax: 
payer of the Minister’s decision, 


but no application under this section may be made after the expira- 
tion of 90 days after the day on which notification of the decision 
was mailed to the taxpayer. 

Related Provisions: 168(4) — Application to charity revocations, annulments, des- 
ignations and refusals to register. 


Forms: P148: Resolving your dispute: objections and appeal rights under the Income 
Tax Act [pamphlet]. 


(2) How application made — An application under subsection 
(1) shall be made by filing in the Registry of the Tax Court of Can- 
ada, in accordance with the provisions of the Tax Court of Canada 
Act, three copies of the documents referred to in subsection 
166.1(3) and three copies of the notification, if any, referred to in 
subsection 166.1(5). 

Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 

History: Subsec. 166.2(2) amended by 2000, c. 30, s. 171, in force October 20, 2000 
(Royal Assent). The subsec. formerly read: 


(2) How application made — An application under subsection (1) shall be 

made by filing in the Registry of the Tax Court of Canada, or by sending by 

registered mail addressed to an office of the Registry, 3 copies of the documents 

referred to in subsection 166.1(3) and 3 copies of the notification, if any, referred 

to in subsection 166.1(5). f 
Selected Cases [subsec. 166.2(2)]: Bordieri v. Canada, [1995] 2°C:T-C. 15 
(FCA) (Courier service does not comply with statutory requirement). ° 


(3) Copy to Commissioner — The Tax Court of Canada shall 
send a copy of each application made under this section to the of- 
fice of the Commissioner of Revenue. ade 
History: Subsec. 166.2(3) amended to substitute “Commissioner of Revenue” for 


“Commissioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(i), pro- 
claimed in force December 12, 2005. b 39g 4 


Subsec. 166.2(3) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(a), proclaimed in 
force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 166.2(3) by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. ' 


(4) Powers of Court — The Tax Court of Canada may grant or 
dismiss an application made under subsection (1) and, in granting 
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an application, may impose such terms as it deems just or order that 
the notice of objection be deemed to have been served on the date 
of its order. 


(5) When application to be granted — No application shall be 
granted under this section unless 


(a) the application was made under subsection 166.1(1) within 

one year after the expiration of the time otherwise limited by 

this Act for serving a notice of objection or making a request, as 
_ the case may be; and 


(b) the taxpayer demonstrates that 


(i) within the time otherwise limited by this Act for serving 
such a notice or making such a request, as the case may be, 
the taxpayer 


(A) was unable to act or to instruct another to act in the 
taxpayer’s name, or 


(B) had a bona fide intention to object to the assessment 
or make the request, 


(ii) given the reasons set out in the application and the cir- 
cumstances of the case, it would be just and equitable to 
grant the application, and 


(iii) the application was made under subsection 166.1(1) as 
soon as circumstances permitted. 


Selected Cases [subsec. 166.2(5)]: Nagle v. R., [2005] 4 C.T.C. 2182 (TCC) 
(Discoverability principle does not override statutory language). 


Related Provisions [s. 166.2]: 169 — Appeals. 


History: S. 166.2 added by 1994, c..7, Sch. II (1991, c. 49), s. 139, applicable to 
applications filed after January 16, 1992. 


Selected Cases [s. 166.2]: Construction Dinamo Inc. v. R., [2000] 2 C.T-C. 2865 
(TCC) (Objection mailed on last day was properly received). 


Definitions [s. 166.2]: “Commissioner of Revenue” — Canada Revenue Agency Act 
s. 25; “Minister”, “taxpayer” — 248(1). 


167. (1) Extension of time to appeal — Where an appeal to the 
Tax Court of Canada has not been instituted by a taxpayer under 
section 169 within the time limited by that section for doing so, the 
taxpayer may make an application to the Court for an order ex- 
tending the time within which the appeal may be instituted and the 
Court may make an order extending the time for appealing and may 
impose such terms as it deems just. 


Selected Cases [subsec. 167(1)]: Kershaw v. Canada, [1992] 1 C.T.C. 301 (FCA) 
(Application to extend time to file notice of objection granted). 


Forms: P148: Resolving your dispute: objections and appeal rights under the Income 
Tax Act [pamphlet]. 


(2) Contents of application — An application made under sub- 
section (1) shall set out the reasons why the appeal was not insti- 
tuted within the time limited by section 169 for doing so. 


History: Subsecs. 167(1), (2) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 139, 
applicable to applications filed after January 16, 1992. Those subsecs. formerly read: 


167. (1) Application to Tax Court of Canada for time extension — Where no 
objection to an assessment under section 165, appeal to the Tax Court of Canada 
under section 169 or request under subsection 245(6) has been made or instituted 
within the time limited by that provision for doing so, an application may be 
made to the Tax Court of Canada for an order extending the time within which a 
notice of objection may be served, an appeal instituted or a request made, and the 
Court may, if in its opinion the circumstances of the case are such that it would 
be just and equitable to do so, make an order extending the time of objecting, 
appealing or making a request and may impose such terms as it deems just. 


(2) ldem — The application referred to in subsection (1) shall set out the reasons 
why it was not possible to serve the notice of objection, institute the appeal to the 
Court or make the request under subsection 245(6), as the case may be, within 
the time otherwise limited by this Act for so doing. 


(3) How application made — An application made under sub- 
section (1) shall be made by filing in the Registry of the Tax Court 
of Canada, in accordance with the provisions of the Tax Court of 
Canada Act, three copies of the application accompanied by three 
copies of the notice of appeal. 


Related Provisions: 165(2) — Service. 
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History: Subsec. 167(3) amended by 2000, c. 30, s. 172, in force October 20, 2000 
(Royal Assent). The subsec. formerly read: 


(3) How application made — An application under subsection (1) shall be 
made by filing in the Registry of the Tax Court of Canada, or by’ sending by 
registered mail addressed to an office of the Registry, 3 copies of the application 
accompanied by 3 copies of the notice of appeal. 


Subsec. 167(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 139, applicable to 
applications filed after January 16, 1992. Subsec. 167(3) formerly read: 


(3) An application under subsection (1) shall be made by filing with the Regis- 
trac of the Tax Court of Canada or by sending by registered mail addressed to the 
Registrar of the Tax Court of Canada at Ottawa three copies of the application 
accompanied by three copies of a notice of objection or notice of appeal, as the 
case may be. 


(4) Copy to Deputy Attorney General — The Tax Court of 
Canada shall send a copy of each application made under this sec- 
tion to the office of the Deputy Attorney General of Canada. 


History: Subsec. 167(4) added by 1994, c. 7, Sch. II (1991, c. 49), s. 139, applicable to 
applications filed after January 16, 1992. 


(5) When order to be made — No order shall be made under 
this section unless 


(a) the application is made within one year after the expiration 
of the time limited by section 169 for appealing; and 


(b) the taxpayer demonstrates that 


(i) within the time otherwise limited by section 169 for ap- 
pealing the taxpayer 


(A) was unable to act or to instruct another to act in the 
taxpayer’s name, or 


(B) had a bona fide intention to appeal, 


(ii) given the reasons set out in the application and the cir- 
cumstances of the case, it would be just and equitable to 
grant the application, 


(iii) the application was made as soon as circumstances per- 
mitted, and 


(iv) there are reasonable grounds for the appeal. 
Related Provisions: 169 — Appeal. 


History: Subsec. 167(5) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 139, applica- 
ble to applications filed after January 16, 1992. Subsec. 167(S) formerly read: 


(5) No order shall be made under subsection (1) 


(a) unless the application to extend the time for objecting or appealing, or 
making the request, as the case may be, is made within one year after the 
expiration of the time otherwise limited by this Act for objecting to or ap- 
pealing from the assessment in respect of which the application is made or 
for making the request under subsection 245(6), as the case may be; 


(b) if the Tax Court of Canada has previously made an order extending the 
time for objecting to or appealing from the assessment or making the re- 
quest, as the case may be; and 


(c) unless the Tax Court of Canada is satisfied that 


(i) but for the circumstances mentioned in subsection (1), an objection, 
appeal or request would have been made or instituted within the time 
otherwise limited by this Act for so doing, 


(ii) the application was brought as soon as circumstances permitted it to 
be brought, and 


(iii) there are reasonable grounds for objecting to or appealing from the 
assessment or making the request. 


Selected Cases [subsec. 167(5)]: Meer v. R., [2001] 3 C.T.C. 2537 (TCC) (Statu- 
tory periods for appeal may be relevant factor in determination of reasonable 
diligence); Kershaw v. R., [1992] 1 C.T.C. 301 (FCA) (Application to extend time to 
file notice of objection granted); Minuteman Press of Canada Co. Ltd. v. MNR, {1988} 
1 C.T.C. 440 (FCA) (Taxpayer’s notice of appeal not application for extension of de- 
lays; appeal dismissed when filed after prescribed delay); R. v. Pennington, [1987] 1 
C.T.C. 235 (FCA) (Circumstances not justifying application for extension of time to 
file late notice of objection); R. v. Tohms, [1985] 2 C.T.C. 130 (FCA) (Extension al- 
lowed due to physical condition of taxpayer); Maclsaac v. R., [1983] C.T.C. 213 
(FCTD) (Revision of assessments cannot be obtained after time for filing notice of 
objection expired); Tic Toc Tours Ltd. v. MNR, [1982] C.T.C. 264 (FCA) (Extension 
permitted where. accountant failed to file notice of objection in time). 


Definitions [s. 167]: “taxpayer” — 248(1). 
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S. 168(1) 


Revocation of Registration of Certain 
Organizations and Associations 


168. (1) Notice of intention to revoke registration — The 
Minister may, by registered mail, give notice to a person described 
in any of paragraphs (a) to (c) of the definition “qualified donee” in 
subsection 149.1(1) that the Minister proposes to revoke its registra- 
tion if the person 


(a) applies to the Minister in writing for revocation of its 
registration; 


(b) ceases to comply with the requirements of this Act for its 
registration; 

(c) in the case of a registered charity or registered Canadian am- 
ateur athletic association, fails to file an information return as 
and when required under this Act or a regulation; 


(d) issues a receipt for a gift otherwise than in accordance with 
this Act and the regulations or that contains false information; 


(e) fails to comply with or contravenes any of sections 230 to 
ZS LJ OF 


(f) in the case of a registered Canadian amateur athletic associa- 
tion, accepts a gift the granting of which was expressly or im- 
plicitly conditional on the association making a gift to another 
person, club, society or association. 


Related Provisions: 149.1(2) — Revocation of registration of charity; 149.1(3) — 
Revocation of registration of public foundation; 149.1(4.1) — Revocation of charity 
registration for contraventions or involvement of ineligible individual; 149.1(4.2) — 
Revocation of RCAAA registration; 149.1(4.3) — Revocation of qualified-donee regis- 
tration; 149.1(6.4), (6.5) — Application of s. 168 to registered national arts service or- 
ganizations; 149.1(23), (24) — Annulment of charity registration as alternative to revo- 
cation; 168(3) — Deemed revocation when certificate issued claiming charity supports 
terrorism; 168(4) — Objection to proposed revocation; 172(3)(a) — Appeal from revo- 
cation; 180(1) — Appeals to Federal Court of Appeal; 188(1) — Deemed year-end on 
notice of revocation; 188(1.1) — Revocation tax; 188.1(6)-(10) — Alternative penal- 
ties for failing to file information return and for incorrect receipts; 188.2(1), (2) — 
Suspension of charity’s receipting privileges; 230(2) — Charity must keep records to 
allow Minister to determine if there are grounds for revocation of registration; 
241(3.2)(g) — Revocation letter may be disclosed to the public; 244(5) — Proof of ser- 
vice by mail; 248(1)“registered Canadian amateur athletic association”, “registered 
charity” — Application for registration; 248(7)(a) — Mail deemed received on day 
mailed. 


History: Subsec. 168(1) amended by 2011, c. 24, subsec. 53(1), in force on January 1, 
2012. Subsec. 168(1) formerly read: 


(1) Where a registered charity or a registered Canadian amateur athletic 
association 


(a) applies to the Minister in writing for revocation of its registration, 


(b) ceases to comply with the requirements of this Act for its registration as 
such, 


(c) fails to file an information return as and when required under this Act or 
a regulation, 


(d) issues a receipt for a gift or donation otherwise than in accordance with 
this Act and the regulations or that contains false information, 


(e) fails to comply with or contravenes any of sections 230 to 231.5, or 


(f) in the case of a registered Canadian amateur athletic association, accepts 
a gift or donation the granting of which was expressly or impliedly condi- 
tional on the association making a gift or donation to another person, club, 
society or association, 


the Minister may, by registered mail, give notice to the registered charity or reg- 
istered Canadian amateur athletic association that the Minister proposes to re- 
voke its registration. 


Selected Cases [subsec. 168(1)]: Holy Alpha & Omega Church vy. Canada (A.- 
G.), [2010] 1 C.T.C. 161 (FCA) (No irreparable harm would be suffered as result of 
revocation); Canadian Committee for the Tel Aviv Foundation v. R., [2002] 2.C.T.C. 93 
(FCA) (Charitable status revoked for failure to comply with proper standards of 
conduct); Maccabi Canada y. MNR, [1998] 4 C.T.C. 21 (FCA) (No demographic ele- 
ment to be read into definition of “registered Canadian amateur athletic association’’); 
Renaissance International v. MNR, [1982] C.T.C. 393 (FCA) (Failing to file notice of 
intention to revoke registration violated rules of natural justice). 

Interpretation Bulletins: IT-496R: Non-profit organizations. 

Forms: RC4424: Completing the tax return where registration of a charity is revoked 
[guide]; T1189: Application to register a Canadian amateur athletic association under 
the ITA; T2050: Application to register a charity under the ITA; T2052: Registered 
Canadian amateur athletic association information return: T4063: Registering a charity 
for income tax purposes [guide]. 
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Registered Charities Newsletters: 4 (issuing receipts for gifts of art); 11 (audit of 
tax preparer lands registered charities and executive director in hot water); 13 (charities 
Operating abroad: lessons from the court; about auditing charities); 23 (court news: pro- 
cedural fairness when a result is inevitable); 28 (new re-registration process; objections 
and appeals on issues relating to charities); 33 (tax shelter-related revocations). 


Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy. 


(2) Revocation of registration — Where the Minister gives no- 
tice under subsection (1) to a registered charity or to a registered 
Canadian amateur athletic association, 


(a) if the charity or association has applied to the Minister in 
writing for the revocation of its registration, the Minister shall, 
forthwith after the mailing of the notice, publish a copy of the 
notice in the Canada Gazette, and 


(b) in any other case, the Minister may, after the expiration of 30 
days from the day of mailing of the notice, or after the expira- 
tion of such extended period from the day of mailing of the no- 
tice as the Federal Court of Appeal or a judge of that Court, on 
application made at any time before the determination of any 
appeal pursuant to subsection 172(3) from the giving of the no- 
tice, may fix or allow, publish a copy of the notice in the Can- 
ada Gazette, 

Selected Cases [para. 168(2)(b)]: Millennium Charitable Foundation vy. MNR, 


[2009] 2 C.T.C. 189 (FCA) (Order prohibiting Minister from publishing notice of in- 
tent to revoke must meet tests for injunctions). 


and on that publication of a copy of the notice, the registration of 
the charity or association is revoked. 

Related Provisions: 149.1(4) — Revocation of registration of private foundation; 
168(3) — Deemed revocation when certificate issued claiming charity supports terror- 
ism; 172(3) — Appeal from refusal to register or revocation of registration; 180 — Ap- 
peals to Federal Court of Appeal; 188(1) — Revocation tax. 

Registered Charities Newsletters: 11 (audit of tax preparer lands registered chari- 
ties in hot water). 


Forms: RC4424: Completing the tax return where registration of a charity is revoked 
[guide]. 


(3) Charities Registration (Security Information) Act 
[revocation for supporting terrorism] — Notwithstanding 
subsections (1), (2) and (4), if a registered charity is the subject of a 
certificate that is determined to be reasonable under subsection 7(1) 
of the Charities Registration (Security Information) Act, the regis- 
tration of the charity is revoked as of the making of that 
determination. 

Related Provisions: 172(3.1) — No appeal for charity that has certificate issued; 


172(4.1) — Regular appeal suspended when certificate issued: 188(1) — Deemed year- 
end upon determination. 


History: Subsec. 168(3) amended by 2005, c. 19, s. 38, to substitute “(1), (2) and (4)” 
for “(1) and (2)”, applicable in respect of notices issued by the Minister of National 
Revenue after June 12, 2005. 

Subsec. 168(3) amended by 2001, c. 41, subsec. 127(2) to replace “paragraph 6(1)(d)” 
with “subsection 7(1)”, in force June 28, 2002 (the proclamation into force of 2001, c. 
27 (Immigration and Refugee Protection Act), s. 76). 


Subsec. 168(3) added by 2001, c. 41, s. 114, in force December 24, 2001. 
Registered Charities Newsletters: 12 (the new anti-terrorism law). 


(4) Objection to proposal or designation — A. person may, 
on or before the day that is 90 days after the day on which the no- 
tice was mailed, serve on the Minister a written notice of objection 
in the manner authorized by the Minister, setting out the reasons for 
the objection and all the relevant facts, and the provisions of sub- 
sections 165(1), (1.1) and (3) to (7) and sections 166, 166.1 and 
166.2 apply, with any modifications that the circumstances require, 
as if the notice were a notice of assessment made under section 152, 
if 

(a) in the case of a person that is or was registered as a registered 

charity or is an applicant for such registration, it objects to a 

notice under any of subsections (1) and 149,1(2) to (4.1),.(6.3), 

(22) and (23); 

(b) in the case of a person that is or was ‘registered as a regis- 

tered Canadian amateur athletic association or is an applicant for 


such registration, it objects to a notice under any of subsections 
(1) and 149.1(4.2) and (22); or vost 
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(c) in the case of a person described in any of subparagraphs 
(a)(i) to'(v) of the definition “qualified donee” in subsection 
149.1(1), that is or was registered by the Minister as a qualified 
donee or is an applicant for such registration, it objects to a no- 
tice under any of subsections (1) and 149.1(4.3) and, (22). 


Related Provisions: 172(3)(a:1) — Appeal to Federal Court of Appeal where objec- 
tion rejected or not answered; 189(8.1)(a) — Objection to revocation is not an objec- 
tion to revocation tax; 189(8.1)(b) — No appeal to Tax Court of Canada. 


History: Subsec. 168(4) amended by 2011, c. 24, subsec. 53(2), in force on January 1, 
2012. Subsec. 168(4) formerly read: 


(4).A person that is or was registered as a registered charity or is an applicant for 
registration as a registered charity that objects to a notice under subsection (1) or 
any of subsections 149.1(2) to (4.1), (6.3), (22) and (23) may, on or before the 
day that is 90 days after the day on which the notice was mailed, serve on the 
Minister a written notice of objection in the manner authorized by the Minister, 
setting out the reasons for the objection and all the relevant facts, and the provi- 
sions of subsections 165(1), (1.1) and (3) to (7) and sections 166, 166.1 and 
166.2 apply, with any modifications that the circumstances require, as if the no- 
tice were a notice of assessment made under section 152. 


Subsec. 168(4) added’ by 2005, c:'19, s. 38, applicable in respect of notices issued by 
the Minister of National Revenue. after June 12, 2005, 

Registered Charities Newsletters: 19 (appeals process); 28 (objections and ap- 
peals on issues relating to charities). 

Definitions [s. 168]: “assessment” — 248(1); “contravene” — Interpretation Act 
35(1); “Federal Court of Appeal” — Federal Courts Act s. 3; “Minister”, “person” — 
248(1); “qualified donee” — 149.1(1), 188.2(3)(a), 248(1); “registered Canadian ama- 
teur athletic association”, “registered charity”, “regulation” — 248(1); “writing”, “writ- 
en” — Interpretation Act 35(1)“writing”. 


DivisiON J — APPEALS TO THE TAX COURT OF 
CANADA AND THE FEDERAL COURT OF APPEAL 


History: The heading to Div. J amended by 2002, c. 8, s. 148 to substitute “Federal 
Court of Appeal” for “Federal Court”, in force July 2, 2003. 


169. (1) Appeal- —— Where a taxpayer has served notice of objec- 
tion to an assessment under section 165, the taxpayer may appeal to 
the Tax Court of Canada to have the assessment vacated or varied 
after either 
(a) the Minister has confirmed the assessment or reassessed, or 
(b) 90 days have elapsed after service of the notice of objection 
and the Minister has not notified the taxpayer that the Minister 
has vacated or confirmed the assessment or reassessed, 
but no appeal under this section may be instituted after the expira- 
tion of 90 days from the day notice has been sent to the taxpayer 
under section 165 that the Minister has confirmed the assessment or 
reassessed. 


at onetary limits m1 
ers with greater access to a simplified ¢ and cost-effective jud 
iseload. U nde 


/ : g 
more taxpayers that as out of Manca similar transactions, and provid 
‘ the resulting judicial: determination | s binding across the group. : 
Stakeholders can provide their comments to the Department « of boa aconealte: 
tionsTCC-CCI@ fin. gc.ca> or by mail to the address below. The closing date for s 
missions is December 16, 2011. Draft legislation to give effect to these. proposals may 


covery, i in order to reduce: the : 


S. 169(1) 
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is in issue is. s $25, 000. or less, an oral examiaalie fd liscov- 
sales: sar parties consent or the Tax Court orders an oral 
oposed to increase thi amount to $50 ogee 


sales tax (GST/HST) appeals under Part 
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S. 169(1) 


determin 


ment of two or more taxpay. 
the taxpayers named in the aj 


appeals are allowed to object 


identical or substantially similar transactions. Accordingly, it is proposed to amend the 
Income Tax Act to allow, on application by the Minister, the Tax Court to also hear a 
question arising out of identical or substantially similar transactions and cause the re- 
sulting judicial determination to be binding across the group. The proposed measure 
would allow the Tax Court to bind taxpayers whose income tax filings raise issues 
identical or substantially similar to a lead court case. The questions put before the Tax 
Court would be restricted to the common issues, allowing other issues, if any, to be 


dealt with independently. Le 
The Crown and any taxpayer who has filed an appeal from an assessment in the Tax 
Court, would be permitted to appeal the determination to the Federal Court of Appeal. 
Any other taxpayers named in the determination would be permitted to appeal a deter- 
mination of the substantive question, only if they were granted leave by a judge of the 
Federal Court of Appeal. = ‘ 


Taxpayers bound by the determination by the Tax Court would also be bound by a 


subsequent decision of the Federal Court of Appeal. 

It is also proposed that the Income Tax Act be amended to specify that the Minister can 
serve notice of the application by way of regular mail or may seek direction from the 
Tax Court as to alternate means of service. Currently, the Income Tax Act requires that 
a copy of an application be served by the Minister on each of the taxpayers named in 
the application and, by virtue of Rule 24 of the Tax Court of Canada Rules (General 
Procedure), service must be effected personally or by registered mail. Allowing the 
Minister to serve notice of the application by way of regular mail is more practical 
given the potentially large numbers of taxpayers involved. Also, there may be situa- 
tions where service is more easily effected in a different manner: accordingly discretion 
will be provided to the Tax Court. : 


Application Date - ae 
These proposals, as modified to take into account the public consultations, would apply 
upon the passage of a bill implementing the required legislative amendments. 


Related Provisions: 152(1.01), (1.2) — appeal of eligibility for disability credit; 
152(9) — Minister may raise new basis for assessment during appeal; 167 — Applica- 
tion for time extension; 170 — Informal procedure appeals; 173(2), 174(5) — Time 
during consideration not to count; 175 — General procedure appeals; 179.1 — Where 
no reasonable grounds for appeal; 189(8)— Appeals of charity penalties and of sus- 
pension of charity’s receipting privileges; 225.1(3) — Collection restrictions; 244(14), 
(14.1) — Date when notice sent; /nterpretation Act 26 — Deadline on Sunday or holi- 
day extended to next business day. 


History: Closing words of subsec. 169(1) amended by 2010, c. 25, s. 45, to substitute 
“sent” for “mailed”, in force on December 15, 2010. 


Selected Cases [subsec. 169(1)]: Chrysler Canada Inc. v. R., [2008] 5 C.T.C, 174 
(FC) (Appeal may be to Federal Court where conduct of Minister, not correctness of 
assessments, is primary focus); Cole v. R., [2005] 5 C.T.C. 155 (FC) (Provision is “ob- 
scure” and should have been drawn to taxpayer’s attention); Chou v. R., [2005] 4 
C.T.C. 2027 (TCC) (Not possible to file notice of objection where assessment issued 
outside normal period of reassessment); Kovacevic v. R., [2002] 4 C.T.C. 2325 (TCC) 
(Minister could not prove notice had been sent to taxpayer); Dural Products Ltd. v. 
MNR, [1992] 2 C.T.C. 2734 (TCC); on appeal (Dissolved former wholly-owned sub- 
sidiary’s right of appeal against assessment cannot be assigned to parent corporation); 
460354 Ontario Inc. v. MNR, [1992] 2 C.T.C. 287 (FCTD) (Reassessment of dissolved 
corporation was valid administrative proceeding brought within 5 years of dissolution 
in accordance with Ontario Business Corporations Act, s. 241: appeal therefrom was 
valid as final stage of proceeding commenced by reassessment, and not commencement 
of an action). 


Information Circulars: 98-1R3: Collections policies. 
CRA Audit Manual: 10.5.0: Audit evidence; 19.3.0: Appeals. 


Forms: ON200: Notice of appeal (Ontario tax); P148: Resolving your dispute: objec- 
tions and appeal rights under the Income Tax Act [pamphlet]; T400A: Objection — 
ITA. (The prescribed form does not have to be used, however. See 165(2)). 
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(1.1) Ecological gifts — Where at any particular time a taxpayer 
has disposed of a property, the fair market value of which has been 
confirmed or redetermined by the Minister of the Environment 
under subsection 118.1(10.4), the taxpayer may, within 90 days af- 
ter the day on which that Minister has issued a certificate under 
subsection 118.1(10.5), appeal the confirmation or redetermination 
to the Tax Court of Canada. 

Related Provisions: 171(1.1) — Powers of Tax Court on appeal; 244(14), (14.1) — 
Date when notice sent. 
History: Subsec. 169(1.1) added by 2001, c. 17, s. 158, applicable in respect of gifts 


made after February 27, 2000, except that, where a certificate has been issued under 
subsection 118.1(10.5) before June 14, 2001, subsec. 169(1.1) shall be read as follows: 


(1.1) Where at any particular time a taxpayer has disposed of a property, the fair 
market value of which has been confirmed or redetermined by the Minister of 
the Environment under subsection 118.1(10.4), the taxpayer may, within 90 days 
after the day on which the Income Tax Amendments Act, 2000 receives royal 
assent [i.e. before September 13, 2001], appeal the confirmation or redetermina- 
tion to the Tax Court of Canada. 


(2) Limitation of right to appeal from assessments or de- 
terminations — Notwithstanding subsection (1), where at any 
time the Minister assesses tax, interest, penalties or other amounts 
payable under this Part by, or makes a determination in respect of, a 
taxpayer 
(a) under subsection 67.5(2) or 152(1.8), subparagraph 
152(4)(b)(i) or subsection 152(4.3) or (6), 164(4.1), 220(3.4) or 
245(8) or in accordance with an order of a court vacating, vary- 
ing or restoring the assessment or referring the assessment back 
to the Minister for reconsideration and reassessment, 


(b) under subsection 165(3) where the underlying objection re- 
lates to an assessment or a determination made under any of the 
provisions or circumstances referred to in paragraph (a), or 


(c) under a provision of an Act of Parliament requiring an as- 
sessment to be made that, but for that provision, would not be 
made because of subsections 152(4) to (5), 


the taxpayer may appeal to the Tax Court of Canada within the time 
limit specified in subsection (1), but only to the extent that the rea- 
sons for the appeal can reasonably be regarded 


(d) where the assessment or determination was made under sub- 
section 152(1.8), as relating to any matter specified in paragraph 
152(1.8)(a), (b) or (c), and 


(e) in any other case, as relating to any matter that gave rise to 
the assessment or determination 


and that was not conclusively determined by the Court, and this 
subsection shall not be read or construed as limiting the right of the 
taxpayer to appeal from an assessment or a determination issued or 
made before that time. 


Related Provisions: 165(1.1) — Limitation of right to object to assessments or 
determinations. 


History: The portion of subsec. 169(2) before para. (b) and the portion after para. (c) 
amended by 1998, c. 19, subsecs. 193(1), (2), applicable in respect of determinations 
made after June 18, 1998. Those portions formerly read: 


(2) Notwithstanding subsection (1), where at any time the Minister assesses tax, 
interest or penalties payable under this Part by, or makes a determination in re- 
spect of, a taxpayer 


(a) under subsection 67.5(2), subparagraph 152(4)(b)(i) or subsection 
152(4.3) or (6), 164(4.1), 220(3.4) or 245(8) or in accordance with an order 
of a court vacating, varying or restoring the assessment or referring the as- 
sessment back to the Minister for reconsideration and reassessment, 


the taxpayer may appeal to the Tax Court of Canada within the time limit speci- 
fied in subsection (1) only to the extent that the reasons for the appeal can rea- 
sonably be regarded as relating to a matter that gave rise to the assessment or 
determination and that was not conclusively determined by the Court, and this 
subsection shall not be read or construed as limiting the right of the taxpayer to 
appeal from an assessment or a determination issued or made before that time. 


Para. 169(2)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 100(1), to add 
reference to subsection 152(4.3). 


S. 169 renumbered as subsec. 169(1), and subsec. (2) added, by 1994, c. 7, Sch. II 
(1991, c. 49), s. 140, applicable to appeals from assessments or determinations objected 
to after December 17, 1991. 
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Selected Cases [subsec. 169(2)]: Ahmad v. R., [2004] 2 C.T.C. 2766 (TCC) (No 
objection or appeal where issues settled in earlier appeal); Imperial Oil Ltd. v. R., 
[2003] 4 C.T.C. 177 (FCA) (Initial assessment can be appealed). 


(2.1) Limitation on appeals by large corporations — Not- 
withstanding subsections (1) and (2), where a corporation that was a 
large corporation in a taxation year (within the meaning assigned by 
subsection 225.1(8)) served a notice of objection to an assessment 
under this Part for the year, the corporation may appeal to the Tax 
Court of Canada to have the assessment vacated or varied only with 
respect to 


(a) an issue in respect of which the corporation has complied 
with subsection 165(1.11) in the notice, or 


(b) an issue described in subsection 165(1.14) where the corpo- 
ration did not,<-because of subsection 165(7), serve a notice of 
objection to the assessment that gave rise to the issue © 


and, in the case of an issue described in paragraph (a), the corpora- 
tion may so appeal only with respect to the relief sought in respect 
of the issue as specified by the corporation in the notice. 


Related Provisions: 171(1) — Jurisdiction of Tax Court on appeal. 


History: Subsec. 169(2.1) added by 1995, c. 21, s. 71, applicable to appeals instituted 
after June 22, 1995. 


Selected Cases [subsec. 169(2.1)]: Potash Corp. of Saskatchewan Inc. v. R., 
[2004] 2 C.T.C. 91 (FGA); rev’ g [2003] 2 C.T.C. 2640 (TCC) (Reasonable description 
of each issue interpreted strictly). 


1.T. Technical) News: 32 (notice of objection of flats corporation: impact of the 
Potash Corp. case).: 


(2.2) Waived issues — Notwithstanding subsections (1) and (2), 
for greater certainty a taxpayer may not appeal to the Tax Court of 
Canada to have an assessment under this Part vacated or varied in 
respect of an issue for which the right of objection or appeal has 
been waived in writing by the taxpayer. 


Related Provisions: 165(1.2)—No objection permitted where right to object 
waived. 


History: Subsec. 169(2.2) added by 1995, c. 21, s. 71, applicable after June 22, 1995 
to waivers signed at any time. 

Selected Cases [subsec. 169(2.2)]: Rainville v. R., [2002] 2 C.T.C. 2786 (TCC) 
(True intention of parties to a waiver must be ascertained). 

Application Policies: SR&ED 2002-02R2: Experimental production and commer- 
cial production with experimental development work — allowable SR&ED expendi- 
tures; SR&ED 2004-03: Prototypes, Pilot Plants/Commercial Plants, Custom Products 
and Commercial Assets. 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


(3) Disposition of appeal on consent — Notwithstanding sec- 
tion 152, for the purpose of disposing of an appeal made under a 
provision of this Act, the Minister may at any time, with the consent 
in writing of the taxpayer, reassess tax, interest, penalties or other 
amounts payable under this Act by the taxpayer. 


Related Provisions: 165(1.2) — Limitation of right to object; 169(4) — Provisions 
applicable; 225.1(1) — No collection restrictions following assessment. 


(4) Provisions applicable — Division I applies, with such modi- 
fications as the circumstances require, in respect of a reassessment 
made under subsection (3) as though it had been made under sec- 
tion 152. 


History: Subsecs. 169(3) and (4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
100(2). 


Selected Cases [s. 169]: Kubbernus y. R., [2009] 5, C.T.C..2232. (TCC) (No 
estoppel where absolute prohibition against appeal), Main Rehabilitation Co. v. R., 
[2005] 1 C.T.C. 212 (FCA); leave to appeal to SCC refused 2005 CarswellNat 1110 
(Issue on appeal is correctness of assessment, not process by which it was established); 
Walker y. R., [2004] 4 C.T.C. 310 (FC) (Cannot end-run appeal process by attacking 
collection proceedings); Valdis v. R., [2001] 1 C.T.C. 2827 (TCC) (Court has no juris- 
diction to determine what amounts may have been withheld at source); 495187 Ontario 
Ltd. v. MNR, [1992] 1 C.T.C. 356 (FCA) (Sole shareholder of dissolved corporation 
allowed to appeal reassessment against company); Bowen v. MNR, [1991] 2. C.T.C. 266 
(RCA) (Notice of confirmation of assessment received after deadline for filing notice of 
appeal and obtaining extension; application for extension of time for filing dismissed); 
Minuteman Press of Canada Co. Ltd. v. MNR, [1988] 1 C.T.C. 440 (FCA) (Taxpayer’s 
notice of appeal not found to be extension of time; appeal dismissed when filed after 
the 90-day limit); Danielson v. MNR, [1986] 2 C.T.C. 341 (FCTD) (Application for 
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certiorari not appropriate procedure for appeal against assessment); Hart et al. v. MNR, 
[1986] 2.C.T.C. 63 (FCTD) (Income tax assessment cannot be challenged by motion to 
quash); Gibbs v.: MNR, [1984] C.T.C. 434 (FCTD) (Assessment cannot be challenged 
by motion to quash); R. v. Parsons; R. v: Flemming Estate, [1984] C.T.C. 352 (FCA) 
(Assessment canbe challenged only upon appeal provisions, not by motion to quash); 
R. v. B & J Music Ltd., [1980] C.T.C. 287 (FCTD) (Assessment not in issue; Tax Re- 
view Board had no jurisdiction to hear appeal). 

Definitions [s. 169]: “assessment” — 248(1); “Minister” — 248(1); “Parliament” — 
Interpretation Act 35(1), “sent” — 244(14), (14:1); “taxpayer” — 248(1); “writing” — 
Interpretation Act 35(1). 

1.T. Application Rules [ss. 169-180]: 62(5). 


170. (1) [Informal Procedure appeals —] Notice to Com- 
missioner — Where an appeal is made to the Tax Court of Can- 
ada under section 18 of the Tax Court of Canada Act, the: Court 
shall forthwith send a copy of the notice of the appeal to the office 
of the Commissioner of Revenue. 

History: Subsec. 170(1) amended to substitute “Commissioner of Revenue” for “Com- 


missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(ii), proclaimed in 
force December 12, 2005. 


Subsec. 170(1) amended to substitute “Commissioner of Customs and Revenue” for 
‘Deputy Minister of National Revenue” by 1999, c. 17, para. 167(b), proclaimed in 
force November 1, 1999. 


‘Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 170(1) by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


(2) Notice, etc.; to be forwarded to Tax Court of Canada — 
Forthwith after receiving notice under subsection (1) of an appeal, 
the Commissioner of Revenue shall forward to the Tax Court of 
Canada copies of all returns, notices of assessment, notices of ob- 
Jectign and notification, if any, that are relevant,to the appeal. 


j  Rrepoees Repeal — — sgn tat 


Sobsiosian 170(2) siovides generally shar, when a notice of oe to the Tax Court of 
Canada under the Informal Procedure is received, the Commissioner of Revenue must 
0 ‘aX Court of Canada Opie of certain documents that are relevant to the 


ees under subsection 170(2) are unnecessary, since ae fou the transmit- 
cume ¢ Tax Court of Canada are provided under the Tax Court of 
Canada Act. Consequently, subsection 170(2) is repealed. 


History: Subsec. 170(2) amended to substitute “Commissioner of Revenue” for “Com- 
missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(ii), proclaimed in 
force December 12, 2005. 


Subsec. 170(2).amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(b), proclaimed in 
force November 1, 1999. 


‘Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 170(2) by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


Related Provisions [s. 170]: 169 — Appeal. 


Definitions [s. 170]: “assessment” — 248(1); “Commissioner of Revenue” — Can- 
ada Revenue Agency Act s. 25. 


1.T. Application Rules [s. 170]: 62(5). 


171. (1) Disposal of appeal — The Tax Court of Canada may 
dispose of an appeal by 
(a) dismissing it; or 
(b) allowing it and 
(i) vacating the assessment, 
(ii) varying the assessment, or 
(iii) referring the assessment back to the Minister for recon- 
sideration and reassessment. 


Related Provisions: 152(1.01)— appeal of eligibility for disability credit; 
152(1.2) — Assessment — provisions applicable; 152(9) — Minister may raise new 
basis for assessment during appeal process; 169 — Appeal; 202(3) Returns and pay- 
ment of estimated tax — provisions applicable; 227(7)— Withholding taxes, 
227(10) — Assessment. 
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Selected Cases [subsec. 171(1)]: Ashby v. Canada, [1996] 1 C.T.C. 2464 (TCC) 
(Deductions made but not remitted differ from case where deductions not made); Low 
(A.H.) v. Canada, [1993] 2 C.T.C. 2227 (TCC) (Court had no jurisdiction to, order 
payment of refund); McCambridge v. R., [1979] C.T.C. 473 (FCA) (Appeal to Tax 
Review Board cannot be disposed of by administrative action; a positive order 
or judgment by member of Tax Review Board). 


(1.1) Ecological gifts — On an appeal under subsection 169(1.1), 
the Tax Court of Canada may confirm or vary the amount deter- 
mined to be the fair market value of a property and the value deter- 
mined by the Court is deemed to be the fair market value of the 
property determined by the Minister of the Environment. 


History: Subsec. 171(1.1) added by 2001, c. 17, s. 159, applicable in respect of gifts 
made after February 27, 2000. 


(2), (3) [Repealed under former Act] 


(4) [Repealed] 
History: Subsec, 171(4) repealed by 1994, c. 7, Sch. IX (1993, c. 27), s. 215, applica- 
ble June 10, 1993. Subsec. (4) formerly read: 


(4) Copy of decision to Minister and appellant — On the disposition of an 
appeal referred to in section 18 of the Tax Court of Canada Act, the Tax Court of 
Canada shall forthwith forward, by registered mail, a copy of the decision and 
written reasons, if any, given therefor to the Minister and the appellant. 


Definitions [s. 171]: “assessment” — 248(1); “Minister” — 248(1). 


172. (1), (2) [Repealed under former Act] 


(3) Appeal from refusal to register [charity], revocation of 
registration, etc. — Where the Minister 


(a) confirms a proposal or decision in respect of which a notice 
was issued under any of subsections 149.1(4.2) and (22) and 
168(1) by the Minister, to a person that is or was registered as a 
registered Canadian amateur athletic association or is an appli- 
cant for registration as a registered Canadian amateur athletic as- 
sociation, or does not confirm or vacate that proposal or decision 
within 90 days after service of a notice of objection by the per- 
son under subsection 168(4) in respect of that proposal or 
decision, 


(a.1) confirms a proposal, decision or designation in respect of 
which a notice was issued by the Minister to a person that is or 
was registered as a registered charity, or is an applicant for re- 
gistration as a registered charity, under any of subsections 
149.1(2) to (4.1), (6.3), (22) and (23) and 168(1), or does not 
confirm or vacate that proposal, decision or designation within 
90 days after service of a notice of objection by the person under 
subsection 168(4) in respect of that proposal, decision or 
designation, 


(a.2) confirms a proposal or decision in respect of which a notice 
was issued under any of subsections 149.1(4.3), (22) and 168(1) 
by the Minister, to a person that is a person described in any of 
subparagraphs (a)(i) to (v) of the definition “qualified donee” in 
subsection 149.1(1) that is or was registered by the Minister as a 
qualified donee or is an applicant for such registration, or does 
not confirm or vacate that proposal or decision within 90 days 
after service of a notice of objection by the person under subsec- 
tion 168(4) in respect of that proposal or decision, 


(b) refuses to accept for registration for the purposes of this Act 
any retirement savings plan, 


(c) refuses to accept for registration for the purposes of this Act 
any profit sharing plan or revokes the registration of such a plan, 


(d) [Repealed] 


(e) refuses to accept for registration for the purposes of this Act 
an education savings plan, 


(e.1) sends notice under subsection 146.1(12.1) to a promoter 
that the Minister proposes to revoke the registration of an educa- 
tion savings plan, 


(f) refuses to register for the purposes of this Act any pension 
plan or gives notice under subsection 147.1(11) to the adminis- 
trator of a registered pension plan that the Minister proposes to 
revoke its registration, 


Income Tax Act, Part I 


(f.1) refuses to accept an amendment toa registered pension 
plan, or 


(g) refuses to accept for registration for the ering Ce this Act | 
any retirement income fund, 


Appeal where inere are “ists regarding the status of certain’ ene or 
plans. : 


New Cee bai and (i) are is ed to permit appeals Where the Minist 
National Revenue refuses to register a pooled pension plan, gives a notice of inte! 
revoke the registration of a poles registered ere plan sass or ane toa 
cept an amendment to a PRPP. — ee 


the person in a case described in paragraph (a), (a. 1) or te 2), the 
applicant in a case described in paragraph (b), (e) or (g), a trustee 
under the plan or an employer of employees who are beneficiaries 
under the plan, in a case described in paragraph (c), the promoter in 
a case described in paragraph (e.1), or the administrator of the plan 
or an employer who participates in the plan, in a case described in 
paragraph (f) or (f.1), may appeal from the Minister’s decision, or 
from the giving of the notice by the Minister, to the Federal Court 
of Appeal. 

Proposed Amendment — 172(3) closing words 
the person described in paragraph (a), (a.1) or (a.2), the eer te’ - 
in a case described in paragraph (b), (e) or (g), a trustee under the - 
plan or an employer of employees who are beneficiaries under the” 
plan, in a case described in paragraph (c), the promoter in a case 
described in paragraph (e. 1), the administrator of the’ plan or an 
employer who participates in the plan, in a case described in para- 
graph (f) or (f.1), or the administrator of the plan in a‘cas de- 
scribed in paragraph (h) or (i), may appeal from the Minister’s 
decision, or from the giving of the notice by the Minister, to ‘the - 
Federal Court of Appeal. 


Application: The December 14, 2011 draft esiiien, cuties 15(2), 

the closing words of subsec. 172(3) to read as above, in force or deemed i in force oa 
the day of the coming into force of Bill C- - baht ein 2 aead 17, t bentge: 
Registered Pension Plans Act. 


Technical Notes: The closing words of subsection 173)! are amended te piv 


that an appeal under paragraph Pere or (i) may be made a6) the — ‘of 
the pooled pension plan or PRPP. . ~ as i 


Related Provisions: 147.1(13) — Revocation of registration; 149.1(6:4) — Applica- 
tion to registered national arts service organizations; 168(2) — Revocation of registra- 
tion of certain organizations; 172(3.1) — No appeal for charity that has registration 
revoked or refused for supporting terrorism; 172(4), (5) — Deemed refusal to register; 
172(4.1) — Appeal suspended when certificate issued that charity supports’ terrorism; 
175 — Institution of appeals; 180(1)— Deadline for filing. notice’ of appeal; 
189(8.1)(b) — Revocation of registration cannot be appealed to Tax Court of Canada; 
204.81(9) — Right of appeal. 


History: Para. 172(3)(a) amended, para. (a.2) added, para. (d) repealed, and the clos- 
ing words of subsec, 172(3) amended, by 2011, c. 24, subsecs. 54(1)-(4), in force on 
January 1, 2012. Those paras. and the closing words formerly read: 


(a) refuses to.register an applicant for registration as a Canadian amateur athletic 
association, 


the applicant or the organization, foundation, association or registered charity, as 
the case may be, in a case described in paragraph (a) or (a.1), the applicant in a 
case described in paragraph (b), (d), (e) or (g), a trustee under the plan or an 
employer of employees who are beneficiaries under the plan, in a case described 
in paragraph (c), the promoter in a case described in paragraph (e.1), or the ad- 
ministrator of the plan or an employer who participates in the plan, in a case 
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described in paragraph (f) or (f.1), may appeal from the Minister’s decision, or 
from ‘the giving of the notice by the Minister, to the Federal Court of Appeal. 


Paras. 172(3)(a) and (a.1) amended by 2005, c. 19, subsec. 39(1), applicable in respect 
of notices issued by the Minister of National Revenue after June 12, 2005. The ‘paras. 
omncely read: 


(a) refuses to register an applicant for voehihs as a charitable organization, 
private foundation, public foundation or Canadian amateur athletic association, 

- or giyes notice under subsection) 149. 1(2),:(3), (4) or (4.1) or 168(¢1) to any such 
organization, foundation or association that the Minister proposes, to revoke its 
registration, 


(a.1) designates or refuses to designate a registered charity pursuant to subsec- 
tion 149.1(6.3) of this Act or subsection 110(8.1) or (8:2) of the Income Tax Act, 
chapter 148.of the Revised Statutes of Canada, 1952, 
Para. 172(3)(e) and thé closing words of subsec. 172(3) amended) and para. \(e.1) ad- 
ded, by 1998, c.) 19, subsecs. 46(1);: (2); applicable after 1997. Para: /172(3)(e) and the 
Closing words, of subse¢. 172(3) formerly read: 


Ae) refuses to accept. for registration for the purposes of this Act any education 
savings plan or revokes the registration of any such plan, 
the applicant or the organization, foundation, association.or registered charity, as 
the case may be, in-a case described in paragraph (a) or (a.1), the applicant in a 
case’ described in paragraph (6); '(d), (e) or (g), a trustee under the ‘plan or ‘an 
employer of employees who are beneficiaries under the plan, ina‘case described 
in paragraph (c), or the administrator of the plan or an employer who participates 
in the plan, in a case described, in paragraph (f) or (f.1),;may appeal from. the 
Minister’s decision, or from the giving of the notice by the Minister, to the Fed- 
eral Court of Appeal. 
Para. 172(3)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 141, to substitute 
*149,1(2), (3), (4)'or (4.1) or 168(1)” for “168(1)”, applicable after'1989. 
Selected Cases [subsec. 172(3)]: Interfaith Development Education Assn., 
Burlington v. MNR, [1997] 3 C.T.C. 271 (FCA) (Restricted interpretation given to “ad- 
vancement of education”); Vancouver.Regional FreeNet Association v. MNR, [1996] 3 
C.T.C..102 (FCA) (Provision of access to information on Internet free of charge was 
charitable activity); Polish Canadian Television Production Society v. MNR, [1987] | 
C.T.C. 319 (FCA) (Application for registration as charitable organization for associa- 
tion refused despite multicultural purposes); Scarborough Community Legal Services v. 
R,, (1985] 1 C:T.C. 98 (FCA) (Refusal: of. registration as. charitable organization) not 
subject to judicial process ;when decision strictly administrative). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(3.1) Exception— Charities Registration | (Security 
Information) Act — Paragraphs (3)(a) and (a.1) do not apply.to 
an applicant or a registered charity that is the subject of a certificate 
that has been determined to be reasonable under subsection 7(1) of 
the Charities Registration (Security Information) Act. 

History: Subsec. 172(3.1) amended by. 2001, c. 41, subsec. 127(3) to. replace “para- 


graph 6(1)(d)” with “subsection 71)”, in force June 28, 2002 (the proclamation into 
force of 2001, c. 27 Ummigration and Refugee Protection Act), .s. 76). 


Subsec. 172(3.1) added by 2001, c. 41, subsec. 115(1), in force December 24, 2001. 
Registered Charities Newsletters: 12 (the new anti-terrorism law). 


(4) Deemed refusal to register — For the purposes. of, subsec- 
tion (3), the Minister shall be deemed to have refused 


(a) to,register an applicant for registrationias a Canadian amateur 
athletic association, 


(a.1) [Repealed] 


(b) to accept for registration for the purposes of this Act any | 


retirement savings plan or profit sharing plan, 
(c) [Repealed] 


(d) to accept for registration for the purposes of this Act any 
education savings plan, or 


(e) [Repealed under former Act] 


(f) to accept for registration for the purposes 2 this Act any re- 
tirement income. fund, 


where the Minister has not notified the applicant of the disposition 
of the application within 180 days after the filing of the application 
with the Minister, and, in any such case, subject to subsection (3.1), 
an appeal from the refusal to the Federal Court of Appeal pursuant 
to subsection (3) may, notwithstanding subsection 180(1), be imsti- 
tuted under section 180 at any time’ by filing a notice of appeal in 
the Court. 


. 172(5)(b) 


Related Provisions: 167(4)— Application for time extension; 172(4.1) — Appeal 
suspended, when certificate issued that, charity supports terrorism; 180 mB PRSaIE to 
Federal Court.of Appeal.. 


History: Para. 172(4)(c) repealed by 2 2011, ¢. 24, subsec. 54(5), in force on a 1, 
2012. The para, formerly read: 


(c) to issue a certificate of exemption, under sabieation: 2124 i); 


Para. 172(4)(a) amended and para. (a.1) repealed by 2005, c. 19, subsec. 39(2), applica- 
ble in respect of notices issued by the Minister of National Revenue after June 12, 
2005. The paras. formerly read: . 


(a) to register an applicant for registration as ‘a charitable organization, private 
foundation, public foundation or Canadian amateur athletic association, 


(a:1) to designate a registered charity pursuant to an‘application under subsection 
149.1(6.3) of this Act or subsection 110(8.2) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, 


The closing words, of subsec, 172(4) amended by 2001, (c. 41, subsec. 115(2); in force 
December 24, 2001. The closing: words formerly, read: 


where the Minister has not notified the applicant of the disposition of the appli- 
cation within 180 days after 'the filing of the application with the Minister, and, 
in any such case, an’ appeal from the refusal to the Federal’Court of Appeal pur- 
* suant to subsection (3) may) notwithstanding anything in subsection 180(1), be 
instituted under section 180 at any time by filing a notice of appeal in the Court. 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(4.1) Exception — Charities’ Registration (Security 
Information) Act — An appeal referred to insubséction (3) or (4) 
is suspended when an applicant or‘a registered charity is, under sub- 
section 5(1) of the Charities Registration (Security Information) 
Act, served with a copy of a certificate that has been signed under 
that Act, whether the appeal was instituted before or after the certif- 
icate was so signed, and the appeal is 

(a) discontinued on the determination, under subsection 7(1) of 

that Act, that the certificate is reasonable; or 

(b) reinstated as of the date the certificate is, under subsection 

7(2) of that Act, quashed. 


History: Paras. 172(4:1)(a).and (b) amended by 2001, c. 41, subsec. 127(4), in force 
June 28, 2002 (the proclamation into ‘force of 2001, ¢. 27 ne Gepmig ration and Refugee 
Protection Act), s. 76). The paras. formerly read: 


(a) discontinued on the determination that the certificate:is reasonable under par- 
» agraph 6(1)(d), of that Act;.or 


(b) reinstated as of the date the certificate is quashed raider paragraph 6(1)(d) of 
that Act. 


Subsec. 172(4.1) added by 2001, c. 41, subsec. 1153); in force December 24, 2001: 
Registered Charities Newsletters: 12 (the new anti-terrorism law). 
(5) Idem — For the purposes of subsection (3), the Minister shall 
be deemed to have refused 
(a) to register for the purposes ‘of this Act any pension plan, or 
Si to accept an amendment toa oo pension plan 


Proposed Amendment. ~ -172(5)(a), (b) ‘dy 
ies to register for the purposes of this Act any pension: = or 
_. pooled pension plan, or _ : 

(b) to accept an amendment to a prcostence pension let or a 
_ pooled registered pension plan 


Application: The December. 14, 2011 draft legislation, meen 15), on led 
paras. ATAS)Q): and (b) to read as above, in force or deemed i in force on the day’ of 


Pension Plans Act. 
Technical Notes: Ss eouenerD SRG that where an application is made'for 
the registration of a pension plan, or for the acceptance of an amendment to a regis- 
tered pension plan, the Minister of National Revenue will be considered to have re- 
fused the application if the applicant has not been: notified of the Minister’s decision ’ 
within one year of the application. This rule enables the applicant to institute an ap-~ 
to the Federal Court. of Appeal under subsection 172(3) where the Minister does 
t make a decision with respect to an application within | one year, : 


Paragraph 1725)(a) is amended to adda reference to pooled pension plans and para- 


graph (b) isa iended to add a reference to PRPPs. Asa result, if the Minister has not 


made a decision with respect to an ‘application for registration of a ‘pooled pension or 
an application for an amendment to a PRPP within one year of the application, the 
administrator of the pooled pension plan/or PRPP will have the Balti to bar’ to the 
Federal Court of Appeal. : 


For further information regarding PRPPs, please see the Coenen tof on new section » 
147. De : ; 
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where the Minister has not notified the applicant of the Minister’s 
disposition of the application within 1 year after the filing of the 
application with the Minister, and, in any such case, an appeal from 
the refusal to the Federal Court of Appeal pursuant to subsection (3) 


may, notwithstanding anything in subsection 180(1), be instituted | 


under section 180 at any time by filing a notice of appeal in the 
Court. 


History: Subsec. 172(5) added by 1990, c. 35, subsec. 18(2), applicable after 1988. 


(6) Application of subsec. 149.1(1) — The definitions in sub- 
section 149.1(1) apply to this section. 

Origin of subsec. 172(6): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsec. 149.1(1)). 

Selected Cases [s. 172]: Biron v. R., [2001] 2 C.T.C. 258 (FCA); leave to appeal to 
SCC refused (Aug. 9, 2001), File 28327 (Undischarged bankrupt had no power to take 
action without consent of trustee); Interfaith Development Education Assn., Burlington 
v. MNR, [1997] 3 C.T.C. 271 (FCA) (Restricted interpretation given to “advancement 
of education’); Vancouver Regional FreeNet Association v. MNR, [1996] 3 C.T.C. 102 
(FCA) (Provision of access to information on Internet free of charge was charitable 
activity); Polish Canadian Television Production Society v. MNR, [1987] 1 C.T.C. 319 
(FCA) (Application for registration as charitable organization for association refused 
despite multicultural purposes); Scarborough Community Legal Services v. R., [1985] 1 
C.T.C. 98 (FCA) (Refusal of registration as charitable organization not subject to judi- 
cial process when decision strictly administrative). 
Definitions [s. 172]: “administrator” — 147.1(1), 147.5(1); “Canadian amateur ath- 
letic association” — 110(8), 248(1); “charitable foundation”, “charitable organization”, 
“charitable purposes”, “charity” — 149.1(1); “employee”, “employer” — 248(1); 
“Federal Court of Appeal” — Federal Courts Act s. 3; “Minister”, “person” — 248(1); 
“pooled pension plan” —147.5(1) [technically does not apply to s. 172]; “private 
foundation” — 149.1(1), 248(1); “profit sharing plan” — 147(1); “promoter” — 
146.1(1); “public foundation” — 149.1(1), 248(1); “registered Canadian amateur ath- 
letic association”, “registered charity” — 248(1); “registered education savings 
plan” — 146.1(1), 248(1); “registered pension plan’ — 248(1); “retirement income 
fund” — 146.3(1), 248(1); “retirement savings plan” — 146(1), 248(1); “taxpayer” — 
248(1). 


173. (1) References to Tax Court of Canada — Where the 
Minister and a taxpayer agree in writing that a question of law, fact 
or mixed law and fact arising under this Act, in respect of any as- 
sessment, proposed assessment, determination or proposed determi- 
nation, should be determined by the Tax Court of Canada, that 
question shall be determined by that Court. 


Related Provisions: 174—Reference of common questions to Tax Court: 
225.1(4) — Collection by the Minister. 


(2) Time during consideration not to count — The time be- 
tween the day on which proceedings are instituted in the Tax Court 
of Canada to have a question determined pursuant to subsection (1) 
and the day on which the question is finally determined shall not be 
counted in the computation of 


(a) the periods determined under subsection 152(4), 


(b) the time for service of a notice of objection to an assessment 
under section 165, or 


(c) the time within which an appeal may be instituted under sec- 
tion 169, 


for the purpose of making an assessment of the tax payable by the 
taxpayer who agreed in writing to the determination of the question, 
for the purpose of serving a notice of objection thereto or for the 
purpose of instituting an appeal therefrom, as the case may be. 
Definitions [s. 173]: “assessment”, “Minister”, “taxpayer” — 248(1); “writing” — 
Interpretation Act 35(1). 


174. (1) Reference of common questions to Tax Court of 
Canada — Where the Minister is of the opinion that a question of 
law, fact or mixed law and fact arising out of one and the same 
transaction or occurrence or series of transactions or occurrences is 
common to assessments or proposed assessments in respect of two 
or more taxpayers, the Minister may apply to the Tax Court of Can- 
ada for a determination of the question. 


Related Provisions: 173 — Reference to Tax Court: 225.1(4) — Collection by the 
Minister; 248(10) — Series of transactions. 


Selected Cases [subsec. 174(1)]: Miller v. R., [2006] 1 C.T.C. 120 (FCA): rev’g 
[2005] 2 C.T.C. 2241 (TCC) (No prejudice suffered through process where assessment 
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outside normal period of reassessment); Quemet Corp: v. R., [1979] _C.T.C: 414 
(FCTD) (Joinder of taxpayer and vendor for evidence of fictitious purchases of goods 
“sold”). 


See also Selected Cases under subsec. 174(3). 


(2) Application to Court — An application under subsection (1) 
shall set out 


(a) the question in respect of which the Minister requests a 
determination, 


(b) the names of the taxpayers that the Minister seeks to have 
bound by the determination of the question, and 


(c) the facts and reasons on which the Minister relies and on 
which the Minister based or intends to base assessments of tax 
payable by each of the taxpayers named in the application, 


and a copy of the application shall be served by the Minister on 
each of the taxpayers named in the application and on any other 
persons who, in the opinion of the Tax Court of Canada, are likely 
to be affected by the determination of the question. 


(3) Where Tax Court of Canada may determine ques- 
tion — Where the Tax Court of Canada is satisfied that a determi- 
nation of the question set out in an application under this section 
will affect assessments or proposed assessments in respect of two or 
more taxpayers who have been served with a copy of the applica- 
tion and who are named in an order of the Tax Court of Canada 
pursuant to this subsection, it may 


(a) if none of the taxpayers so named has appealed from such an 
assessment, proceed to determine the question in such manner as 
it considers appropriate; or 


(b) if one or more of the taxpayers so named has or have ap- 
pealed, make such order joining a party or parties to that or 
those appeals as it considers appropriate and proceed to deter- 
mine the question. 
Selected Cases [subsec. 174(3)]: R. v. Bisson, [1978] C.T.C. 332 (FCTD) (Peti- 
tion seeking joinder of parties allowed for determination of respective shareholdings); 
R. v. Dain, [1973] C.T.C. 801 (FCTD) (Application for joinder of parties must be made 
to tribunal seized with taxpayer’s appeal, Federal Court had no jurisdiction from deci- 
sion of Tax Review Board). 


See also Selected Cases under subsec. 174(1). 


(4) Determination final and conclusive — Subject to subsec- 
tion (4.1), where a question set out in an application under this sec- 
tion is determined by the Tax Court of Canada, the determination 
thereof is final and conclusive for the purposes of any assessments 
of tax payable by the taxpayers named by it pursuant to subsection 
(3). 

Selected Cases [subsec. 174(4)]: Stern v. R., [1984] C.T.C. 647 (FCTD) (Former 
wife required to participate in litigation when joined as defendant). 


(4.1) Appeal — Where a question set out in an application under 
this section is determined by the Tax Court of Canada, the Minister 
or any of the taxpayers who have been served with a copy of the 
application and who are named in an order of the Court pursuant to 
subsection (3) may, in accordance with the provisions of this Act, 
the Tax Court of Canada Act, or the Federal Courts Act, as they 
relate to appeals from decisions of the Tax Court of Canada, appeal 
from the determination. 


History: Subsec. 174(4.1) amended by 2002, c. 8, para. 182(1)(t) to substitute “Fed- 
eral Courts Act” for “Federal Court Act’, in force July 2, 2003. 


(5) Time during consideration of question not counted — 
The time between the day on which an application under this sec- 
tion is served on a taxpayer pursuant to subsection (2) and 


(a) in the case of a taxpayer named in an order of the Tax Court 
of Canada pursuant to subsection (3), the day on which the de- 
termination becomes final and conclusive and not subject to any 
appeal, or 


(b) in the case of any other taxpayer, the day on which the tax- 


payer is served with notice that the taxpayer has not been named 
in an order of the Tax Court of Canada pursuant to subsection 


(3), 
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shall not be counted in the computation of 
(c) the periods determined under subsection 152(4), 


(d) the time for service of a notice of objection to an assessment 
under section 165, or 


(e) the time within which an appeal may be instituted under sec- 
tion 169, 


for the purpose of making an assessment of the tax, interest or pen- 
alties payable by the taxpayer, serving a notice of objection thereto 
or instituting an appeal therefrom, as the case may be. 


Definitions [s. 174]: “assessment”, “Minister”, “person”, “series of transactions”, 
“taxpayer” — 248(1). 


175. Institution of appeals — An appeal to the Tax Court of 
Canada under this Act, other than one referred to in section, 18. of 
the Zax Court of Canada Act, shall be instituted in the manner set 
out in that Act or in any rules. made under that Act. 


Related Provisions: 170(1) — Informal procedure appeals. 


History: S. 175, amended by 1994, c. 7, Sch. VIII (1993, c: 24), s. 101. S. 175 formerly 
read: 


175. (1) An appeal to the Tax Court of Canada under this Act, other than one 
referred to in section 18 of the Tax Court of Canada, Act, shall be instituted 
(a) in the manner set out in the Tax Court of Canada Act orany rules made 
under that Act; or 
(b) by the filing by the Minister in the Registry of the Tax Court of Canada 
of a copy of a notice of objection pursuant to paragraph 165(3)(b). 
(2) Service of originating document — Where a copy of a notice of objection 
is filed in the Registry of the Tax Court of Canada by the Minister pursuant to 
paragraph 165(3)(b) and the Minister files the copy of the notice of objection, 
together with two additional ‘copies thereof and a certificate as to the latest 
known address of the taxpayer, an officer of the Registry of the Court shall, after 
verifying the accuracy of the copies, forthwith on behalf of the Minister’serve the 
copy of the notice of objection on the taxpayer by sending the additional copies 
thereof by registered mail addressed to the taxpayer at the address set out in the 
certificate. 
(3) Certificate — Where copies have been served on a taxpayer under subsec- 
tion (2), a certificate signed by an officer of the Registry.of the Tax, Court of 
Canada as to the date of filing and the date of mailing of the copies shall be 
transmitted to the office of the Deputy Attorney General of Canada and that cer- 
tificate is evidence of the date of filing and the, date of service of the document 
referred to therein. 


Selected Cases [s. 175]: Laird v. R., [1987] 1 C.T.C. 255 (FCTD) (Not in interest 
of justice to resolve issue by default judgment when Crown failed to file defence within 
limitation period); Tucker v. R., [1978] C.T.C. 700 (FCTD) (Each notice of objection 
should be treated as originating separate action); Fredericton Housing Ltd. v. R., [1973] 
C.T.C. 400 (FCA) (Improperly signed statement of claim not voided when containing 
necessary facts); Thorson v. MNR, 72 D.T.C. 6459 (FCTD) (Application to strike out 
taxpayer’s notice of appeal dismissed when case not beyond doubt). 


Definitions [s. 175]: “Minister”, “taxpayer” — 248(1). 


176. (1) Notice, etc., to be forwarded to Tax Court of Can- 
ada — [Not in force due to court decisions — ed.] As soon as is 
reasonably practicable after receiving notice of an appeal to the Tax 
Court of Canada, other than one referred to in section 18 of the Tax 
Court of Canada Act, the Minister shall cause to be transmitted to 
the Tax Court of Canada and to the appellant, copies of all returns, 
notices of assessment, notices of objection and notifications, if any, 
that are relevant to the appeal. 

Selected Cases [subsec. 176(1)]: Gernhart v. R., [2000] 1 C.T.C. 192 (FCA); 


rev’g [1997] 2 C.T.C. 23 (FCTD) (Requirement to file income tax returns with Tax 
Court is unreasonable seizure; provision unconstitutional). 


(2) Documents to be transferred to Federal Court of Ap- 
peal — As soon as is reasonably practicable after receiving notice 
of an appeal to the Federal Court of Appeal in respect of which 
section 180 applies, the Minister shall cause to be transmitted to the 
registry of that Court copies of all documents that are relevant to the 
decision of the Minister appealed from. 


Proposed Repeal ee 76) ' 
vodls ion, s. 49, will al 76, 


S. 180(1)(a) 


Tec! nical Notes: Section 176 requires the Minister of National Reve: 


) transmit 


Hine Subsec. 176(2) amended by 2002, c. 8, s. 149, in force July 2, 2003. The 
subsec. formerly read: 


(2) Documents to be transferred to Federal Court — As soon as is reasona- 
bly practicable after receiving notice of an appeal to the Federal Court of Appeal 
in respect of which section 180 applies, the Minister shall cause to be transmitted 
to the Registry of the Federal Court copies of all documents that are relevant to 
the decision of the Minister appealed from. 


Definitions [s. 176]: “assessment” — 248(1); “Federal Court of Appeal” — Federal 
Courts Act s. 3; “Minister” — 248(1). 


177, 178 [Repealed under former Act] 


179. Hearings in camera — Proceedings in the Federal Court of 
Appeal under this Division may, on the application of the taxpayer, 
be held in camera if the taxpayer establishes to the satisfaction of 
the Court that the circumstances of the case justify in. camera 
proceedings. 


History: S. 179 amended by 2002, c. 8, para. 184(d) to substitute “Federal Court of 
Appeal” for “Federal Court’, in force July 2, 2003. 


Selected Cases [s. 179]: Roseland Farms Ltd. v. Canada, [1996] 1 C.T.C. 176 
(FCA) (Names of investors permitted to be given in camera). 


Definitions [s. 179]: “Federal Court of Appeal” — Federal Courts Act s. 3; “tax- 
payer’ — 248(1). 


179.1 No reasonable grounds for appeal — Where the Tax 
Court of Canada disposes of an appeal by a taxpayer in respect of 
an amount payable under this Part or where such an appeal has been 
discontinued or dismissed without trial, the Court may, on the appli- 
cation of the Minister and whether or not it awards costs, order the 
taxpayer to pay to the Receiver General an amount not exceeding 
10% of any part of the amount that was in controversy in respect of 
which the Court determines that there were no reasonable grounds 
for the appeal, if in the opinion of the Court one of the main pur- 
poses for instituting or maintaining any part of the appeal was to 
defer the payment of any amount payable under this Part. 


Related Provisions: 18(1)(t)—— No deduction. for payments under Act. 


History: S. 179.1 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 102, applicable 
after June 10, 1993, with respect to appeals instituted after June 1992. S. 179.1 for- 
merly read: 


179.1 Where the Tax Court of Canada disposes of an appeal by a taxpayer in 
respect of an amount payable under this Part or where such an appeal has been 
discontinued or dismissed without trial, the Court may, on the application of the 
Minister and whether or not it awards costs, order the taxpayer to pay to the 
Receiver General an amount not exceeding 10% of the amount that was in con- 
troversy if it determines that there were no reasonable grounds for the appeal and 
one of the. main purposes for instituting or maintaining the appeal was to defer 
the payment of an amount payable under this Part. 


Definitions [s. 179.1]: “amount”, “Minister”, “taxpayer” — 248(1). 
CRA Audit Manual: 28.8.1: Penalties — unfounded appeal. 


180. (1) Appeals to Federal Court of Appeal [filing dead- 
line] — An appeal to the Federal Court of Appeal pursuant to ‘sub- 
section 172(3) may be instituted by filing a notice of appeal in the 
Court within 30 days from 


(a) the day on which the Minister notifies a person under subsec- 
tion 165(3) of the Minister’s action in respect of a notice of ob- 
jection filed under subsection 168(4), 
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(b) [Repealed] 


(c) the mailing of notice to the administrator of the registered 
pension plan under subsection 147.1(11), 


limit is extended by the Court. 
Subsection 180(1) is amended consequential on the amendments to subsection 172(3) 
pertaining to pooled registered pension plans (PRPPs). New paragraph 180(1)(c.2) is 
added to provide that an appeal of the revocation of registration of a PRPP 1 ay not 
be made after 30 days from the date on which the Minister mailed the notice of intent 
to revoke the registration. As well, paragraph 180(1)(d) is amended to add a refer- 


ence to PRPPs. As a result, an appeal of the Minister's decision to refuse an amend- 


ment to a PRPP may not be made after 30 days from the date on which the Minister 
communicated the decision. 


For further information, please see the commentary on new section 147.5 and on the 
amendments to subsection 172(3). ys 


(d) the time the decision of the Minister to refuse the application 
for acceptance of the amendment to the registered pension plan 
was mailed, or otherwise communicated in writing, by the Min- 
ister to any person, 


Proposed Amendment — 180(1)(d) 


(d) the time the decision of the Minister to refuse the applica- 
tion for acceptance of the amendment to the registered pension — 
plan or pooled registered pension plan was mailed, or other- 

_ wise communicated in writing, by the Minister to any person, - 
Application: The December 14, 2011 draft legislation, s. 16, will amend para. 
180(1)(d) to read as above, in force or deemed in force on the day of the coming into 
force of Bill C-25 (First Reading Nov. 17; 2011), Pooled Registered Pension Plans — 
Act. AGEL Ne 


Technical Notes: See under 180(1)(c.2). 


as the case may be, or within such further time as the Court of Ap- 
peal or a judge thereof may, either before or after the expiration of 
those 30 days, fix or allow. 


Related Provisions: 172(4)— Deemed refusal to register; -248(7)(a) — Mail 
deemed received on day mailed. 


History: Para. 180(1)(b) repealed by 2011, ¢. 24, s. 55, in force on January 1, 2012. It 
formerly read: 


(b) the mailing of notice to a registered Canadian amateur athletic association 
under subsection 168(1), 
Paras. 180(1)(a) and (b) amended by 2005, c. 19, s. 40, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. The paras. formerly 
read: 


(a) the time the decision of the Minister to refuse the application for registration 
or for a certificate of exemption, to revoke the registration, to designate or to 
refuse to designate was mailed, or otherwise communicated in writing, by the 
Minister to the party instituting the appeal, 


(b) the mailing of notice to the registered charity or registered Canadian amateur 
athletic association under subsection 149.1(2), (3), (4) or (4.1) or 168(1), 
Para. 180(1)(c.1) added by 1998, c. 19, s. 47, applicable after 1997, 


Para. 180(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 142, to substitute 
“149.1(2), (3), (4) or (4.1) or 168(1)” for “168(1)”, applicable after 1989. 


(2) No jurisdiction in Tax Court of Canada or Federal 
Court — Neither the Tax Court of Canada nor the Federal Court 
has jurisdiction to entertain any proceeding in respect of a decision 
of the Minister from which an appeal may be instituted under this 
section. 


History: Subsec. 180(2) amended by 2002, c. 8, para. 183(1)(m) to substitute “Federal 
Court” for “Federal Court-Trial Division”, in force July 2, 2003. 
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(3) Summary disposition of appeal — An appeal to the Fed- 
eral Court of Appeal instituted under this section shall be heard and 
determined in a summary way. . 

Related Provisions: 172(4)— Deemed refusal to register; 176(2) — Transfer of 
relevant documents to the Federal Court of Appeal. : 


Definitions [s. 180]: “administrator” — 147.1(1), 147.5(1); “Federal Court” — Fed- 
eral Courts Act s. 4; “Federal Court of Appeal” — Federal Courts Act s. 3; “Minister”, 
“person” — 248(1); “pooled registered pension plan” — 147.5(1), 248(1); “profit shar- 
ing plan” — 147(1); “promoter” — 146.1(1); “registered Canadian amateur athletic as- 
sociation”, “registered charity”, “registered pension plan” — 248(1); “writing” — In- 
terpretation Act 35(1). : 


PART |.01 — TAX IN RESPECT OF STOCK 
OPTION BENEFIT DEFERRAL 


180.01 (1) Election — special tax and relief for deferral of 
stock option benefits — A taxpayer may make an election in 
prescribed form to have subsection (2) apply for a taxation year in 
respect of particular securities if 4 


(a) the taxpayer elected to have subsection 7(8) apply, as that 
subsection applied before 4:00 p.m. Eastern Standard Time, 
March 4, 2010, in respect of the particular securities; and 


(b) the taxpayer has, in the year and before 2015, disposed of the 
particular securities; and 


(c) the election under this subsection is filed 


(i) if the taxpayer has disposed of the particular securities 
before 2010, on or before the taxpayer’s filing-due date for 
2010, and 


(ii) in any other case, on or before the taxpayer’s filing-due 
date for the year of disposition of the particular securities. 


(2) Effect of election — If a taxpayer makes an election under 
subsection (1) for a taxation year in respect of particular securities, 
the following rules apply: 


(a) paragraph 110(1)(d) shall be read without reference to the 
phrase “1/2 of’ in respect of the amount of the benefit deemed 
by subsection 7(1) to have been received by the taxpayer in the 
year in respect of the particular securities; 


(b) the taxpayer is deemed to have realized a capital gain for the 
year equal to the lesser of 


(i) the amount that is deductible by the taxpayer under para- 
graph 110(1)(d), as modified by paragraph (a), and 


(ii) the taxpayer’s capital loss in respect of the disposition of 
the particular securities; 


(c) the taxpayer is liable to pay a tax for the year equal to 


(i) in the case of a taxpayer resident in the Province of Que- 
bec at the end of the year, 2/3 of the taxpayer’s proceeds of 
disposition (as defined in section 54, but determined without 
reference to subsection 73(1)) of the particular securities, and 


(ii) in any other case, the taxpayer’s proceeds of disposition 
(as defined in section 54, but determined without:reference to 
subsection 73(1)) of the particular securities: 


(d) to the extent that the taxation year is outside the normal reas- 
sessment period (as defined in subsection 152(3.1)), the election 
is deemed to be an application for reassessment under subsec- 
tion 152(4.2); 


(e) notwithstanding subsection 152(4) and as the circumstances 
require, the Minister shall re-determine the taxpayer’s “net capi- 
tal loss” (as defined in subsection 111(8)) for the taxation year 
and reassess any taxation year in which an amount has been de- 
ducted under paragraph 111(1)(b); 


(f) subparagraph 127.52(1)(h)(ii) is to be read as “the amount 


deducted under paragraph 110(1)(d)” for the year in respect of 
the particular securities; and 


(g) notwithstanding subsection 152(4) and as the circumstances 
require, the Minister shall re-determine the taxpayer’s additional 
tax under subsection 120.2(3) for the taxation year and reassess 
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any taxation year in which an amount has been otahed under 
subsection 120.2(1). 


Related Provisions: 40(3.21) — Deemed capital gain; 180.01(3) — 180.2(2)(b) in- 
clusion not counted as income for EI benefits repayment; 180.01(4) — Assessment and 
administration. 


History: Paras. (f) and (g) added to subsec. 180.01(2) by by 2011, c. 24, s. 56, deemed 
to have come into force on March 4, 2010. 


(3) Non-application for employment. insurance _ pur- 
poses — An amount included under subsection (2)(b) in comput- 
ing a person’s income under Part I of this, Act for a taxation year 
shall not be included in determining the income of the person for 
the year under Part VII of the Employment Insurance Act. 


(4) Provisions applicable to this. Part — Subsection. 150(3), 
sections 150.1 to 152, 155 to 156.1 and 158 to 167 and Division J 
of Part I apply to this Part with any modifications that the circum- 
stances require. 


Definitions [s.. 180.01]: “amount” — 248(1); “capital. gain” — 39(1)(a), 248(1); 
“capital loss” — 39(1)(b), 248(1); “disposition”, “employment”, “filing-due date”, 
“Minister” — 248(1); “net. capital loss’ —111(8); “person”, “prescribed” — 248(1); 
“resident” — 250; “taxation year” — 249; “taxpayer” — 248(1). 


History [Part 1.01]: Part 1.01 (s. 180.01) added by 2010, c. 25, s: 46, deemed to have 
come into force on March 4, 2010. 


PART 1.1 — INDIVIDUAL SURTAX 


180.1 [Repealed] 


History [Part 1.1]: Part I.1 repealed by 2001,.c. 17,,s. 161, APPA to 2001 et seg. 
It formerly read: 


180.1 (1) Individual surtax — Every individual shall pay a tax under this Part 
for each taxation year equal to 5% of the amount, if any, by which the tax paya- 
ble under Part I by the individual for the year exceeds $15,500. 


(1.1) Foreign tax deduction — There may be deducted from the tax otherwise 
payable under this Part for a taxation year (computed without reference to sub- 
section (1.2)) by an individual the amount, if any, by which 


(a) the total of all amounts that would be 
(i) deductible’ by the individual under section 126 for the year, or 


(ii) the individual’s special foreign tax. credit for the year determined 
under section 127.54, 


if the references in section 126 to “the tax for the year otherwise payable 
under this Part by the taxpayer” were read as “the total of the tax for the year 
otherwise payable under this Part by the individual and the tax for the year 
that would be payable by the individual under Part I:1 but for subsections 
180.1(1.1) and (1.2)” 


exceeds 


(b) the total of all amounts deductible by the individual under section 126 for 
the year and the individual’s special foreign tax credit for the year deter- 
mined under section 127.54. 


(1.2) Deduction from tax [investment tax credit] — There may be deducted 
from the tax otherwise payable under this Part for a taxation year by an indivi- 
dual.the amount, if. any, by which the amount determined under..paragraph 
127(5)(a) in respect of the individual for the year exceeds the amount, if any, 
deducted under subsection 127(5) for the year by the individual other than an 
amount deemed by subsection (1.3) to be so deducted. 


(1.3) Idem — For the purposes of this Act, the:amount deducted, under subsec- 
tion (1.2) for a taxation year shall be deemed to be an amount deducted: under 
subsection 127(5) for the year. 


(1.4) Former resident — credit for tax paid — There may be deducted from 
the tax otherwise payable under this Part by an individual for a taxation year 
(computed without reference to subsections (1.1) and (1.2)) the amount, if any, 
by which 
(a) the amount that would be deductible under section 119 in computing the 
individual’s tax payable under Part I for the year if, in applying for that pur- 
‘pose paragraph (a) of the definition “tax for the year otherwise payable 
. under this Part’ in subsection 126(7), the reference in that paragraph to “tax 
payable under this Part for the year” were read as a reference to “the total of 
taxes that, but for subsections 180.1(1.1), (1.2) and (1.4), would be payable 
under this Part and Part I.1 for the year” 


exceeds 


(b) the amount deductible under section 119 in computing the individual’s 
tax payable under Part I for the year. 


S. 180.1 


(2) Meaning of tax payable under Part | — For the purposes of subsection (1), 
the tax payable under Part I by an individual for a taxation year is the amount, if 
any, by which 


(a) the amount that would be the individual’s tax payable under that Part for 
| the year if that Part were read without reference to section 119, subsection 
120(1) and sections 122.3, 126, 127, 127.4 and 127.54 


exceeds 


(b) if the individual was throughout the year a mutual fund trust, the least of 
the amounts determined under paragraphs (a), (b) and (c) of the description 
of A in the definition “refundable capital gains tax on hand” in subsection 
132(4) in respect of the trust for the year, and 


(c) in any other case, nil. 


(3) Return — Every individual liable to pay tax under this Part for a taxation 
year shall, on or before the day,on or before which the individual is required by 
section 150. to file a return of income for the year under Part I, or would be so 
required if the individual were liable to pay tax under Part I for the. year, 


(a) file with the Minister, without notice or demand therefor, a return for the 
year under this Part. in cicbeheslti form and containing prescribed informa- 
tion; and 


(b) pay the tax under this Part for the year for which the individual is liable. 


(4) Provisions applicable to Part — Sections 151, 152, 155, 156, 156.1 and 
158 to 167 and Division J of Part I are applicable to this Part with such modifica- 
tions as the circumstances require. 


Subsec. 180.1(1) amended by 2001, c. 17, subsec. 160(1), applicable to the 2000 taxa- 
tion year. It formerly read: 


(1) Individual surtax — Every individual shall pay a tax under this Part for each 
taxation year equal to'5% of the amount, if any, by which the tax payable under 
Part I by the individual for the year exceeds $12,500. 


Subsec. 180.1(1:4) added, and ‘subsec. 180.1(2) amended, by 2001, c..17, subsec. 
160(2), applicable after October 1, 1996. Subsec. 180.1(2) formerly read: 


(2) Meaning of tax payable under Part | — For the purposes of subsection (1), 
the tax payable under Part I by an individual for a taxation year is the amount, if 
any, by which 


(a) where section 119 is applicable in computing the individual’s tax payable 
for the year, the amount that would be the individual’s average tax for the 
year of averaging, as determined under paragraph 119(1)(d), if the expres- 
sion “deductible under subsection 127(5)” in that paragraph were read as 
“added under subsection, 120(1) or deductible under sections 122.3, 126, 127 
and 127.2 to 127.4”, and 


(b) in any other case, the amount that would be the individual’s tax payable 
under that Part for the year if that Part were read without reference to sub- 
section 120(1) and sections 122.3, 126, 127, 127.2 to'127.4 and 127.54 


exceeds 


(c), where the individual was throughout the year a mutual fund trust, the 
least of the amounts determined under paragraphs (a), (b) and (c) of the 
description of A in the definition “refundable capital gains tax on hand” in 
subsection 132(4) in respect of the trust for the year, and 


(d) in any other case, nil. 


Subsec. 180.1(1) amended by 2000, c. 19, subsec. 52(2), applicable to 2000 et seg. The 
subsec. formerly read: 


(1) Individual surtax — Every individual shall pay a tax under this Part for each 
taxation year equal to the total of 


(a) 2 of the amount, if any, by which 
(i) 3% of the individual’s tax payable under Part I for the year 
exceeds 
(ii) the amount, if any, by which 
(A) $250 
exceeds 
(B) 6% of the amount, if any, by which 
(1) the individual’s tax payable under Part I for the year 
exceeds 
(ID) $8,333, and 


(b) 5% of the amount, if any, by which the tax payable under Part I by the 
individual for the year exceeds $12,500. 


Para. 180.1(1)(a) amended by the said c. 19, subsec. 52(1), applicable to the 1999 taxa- 
tion year. The para. formerly read: 


(a) the amount, if any, by which 
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Para. 180.1(1)(a) amended by 1999, c. 22, s, 67, applicable to 1998 et seg. except that, 
in its application to the 1998 taxation year, the portion of subpara. 180.1(1)(a)(ii) 
before cl. (B), as amended, shall be read as follows: 

(ii) 50% of the amount, if any, by which 

(A) the lesser of $250 and the amount computed under subparagraph (i) for 
the year 

exceeds 
Para. (a) formerly read: 

(a) 3% of the tax payable under Part I by the individual for the year, and 
Subsecs. 180.1(1.2), (1.3) amended by 1994, c. 8, s. 28, applicable to taxation years 
beginning after 1993. Subsecs. (1.2) and (1.3) formerly read: 

(1.2) There may be deducted from the tax otherwise payable under this Part for a 

taxation year by an individual an amount not exceeding the lesser of 


(a) 4 of the amount that would be the individual’s tax otherwise payable 
under this Part for the year if the individual deducted the amount, if any, 
allowed to be deducted under subsection (1.1) for the year, and 


(b) the amount, if any, by which the amount determined under paragraph 
127(5)(b) in respect of the individual for the year exceeds the amount, if any, 
deducted by the individual under subsection 127(5) for the year. 


(1.3) Amount deemed deducted under subsec. (1.2) — For the purposes of 
this Act, other than for the purpose of determining the amount under paragraph 
(1.2)(b) for the year, the amount deducted under subsection (1.2) for a taxation 
year shall be deemed to be an amount deducted under subsection 127(5) for the 
year. 


Para. 180.1(1)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 103(1), to 
substitute “3% of the tax” for “5% of tax”, applicable to 1992 et seq. except that for the 
1992 taxation year the reference to “3%” shall be read as “4'/2%”. 


Subsec. 180.1(1.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24); subsec. 103(2), 
applicable to 1988 et seg. Subsec. (1.1) formerly read: 


(1.1) There may be deducted from the tax otherwise payable under this Part for a 
taxation year by an individual the amount, if any, by which 


(a) the total of all amounts that would be 
(i) deductible by the individual under section 126 for the year, or 


(ii) the individual’s special foreign tax credit for the year determined 
under section 127.54, 


if the references in section 126 to “the tax for the year otherwise payable 
under this Part by the individual (or “‘taxpayer’”’)” were read as “the total of 
the tax for the year otherwise payable under this Part by the individual (or 
“taxpayer”) and the tax for the year that would be payable by the individual 
(or “taxpayer”) under Part I.1 but for subsection 180.1(1.1)” 


exceeds 


(b) the total of all amounts deductible by the individual (or “taxpayer”) 
under section 126 for the year and the individual’s special foreign tax credit 
for the year determined under section 127.54. 


Para. 180.1(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 143, to substitute 
“S%” for “3%” and “$12,500” for “$15,000”, applicable to 1991 et seq. 


PART |.2 — TAX ON OLD AGE SECURITY 
BENEFITS 


180.2 (1) Definitions — The definitions in this subsection apply 
in this Part. 


“adjusted income” of an individual for a taxation year means the 
amount that would be the individual’s income under Part I for the 
year if in computing that income no amount were 


(a) included 
(i) under paragraph 56(1)(q.1) or subsection 56(6), 


(ii) in respect of a gain from a disposition of property to 
which section 79 applies, or 


(iii) in respect of a gain described in subsection 40(3.21), or 
(b) deductible under paragraph 60(w), (y) or (z); 


“base taxation year’’, in relation to a month, means 


(a) where the month is any of the first 6 months of a calendar 
year, the taxation year that ended on December 31 of the second 
preceding calendar year, and 


Sl indexed by 117.1 after 1988. See table after 117.1. 
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(b) where the month is any of the last 6 months of a calendar 
year, the taxation year that ended on December 31 of the preced- 
ing calendar year. 


“return of income” in respect of an individual for a taxation year 
means 


(a) where the individual was resident in Canada throughout the 
year, the individual’s return of income (other than a return of 
income filed under subsection 70(2) or 104(23), paragraph 
128(2)(e) or subsection 150(4)) that is filed or required to be 
filed under Part I for the year, and 


(b) in any other case, a prescribed form containing prescribed 
information. 
Related Provisions: 60(v.!) — UI benefit repayment; 60(w) — Other deductions — 
tax under Part I.2. 


History: The definition “adjusted income” in subsec. 180.2(1) amended by xl . 
25, s. 47, applicable to 2000 et seq. It formerly read: 


“adjusted income” of an individual for a taxation year means the amount that 
would be the individual’s income under Part I for the year if no amount were 
included under paragraph 56(1)(q.1) or subsection 56(6) or in respect of a gain 
from a disposition of property to which section 79 applies in computing that 
income and if no amount were deductible under paragraph 60(w), (y) or (z) in 
computing that income; 

The definition “adjusted income” in subsec. 180.2(1) amended to substitute “paragraph 
56(1)(q.1) or subsection 56(6)” for “subsection 56(6)” and “60(w), (y) or (z)” for 
“60(w) or (y)”, by 2007, c. 35, s. 119, applicable to 2008 et seq. 

The definition “adjusted income” amended by 2006, c. 4, s. 178, applicable to 2006 et 
seq. The definition formerly read: 


“adjusted income” of an individual for a taxation year means the amount that 
would be the individual’s income under Part I for the year if no amount were 
deductible under paragraph 60(w) nor included in respect of a gain from a dispo- 
sition of property to which section 79 applies. 


Subséc. 180.2(1) added by 1996, c. 21, s. 46 applicable after June 1996. Former subsec. 
(1) (mow subsec. (2)) read: 


(1) Tax payable — Every individual (other than a trust) shall pay a tax under 
this Part for each taxation year that is equal to the lesser of 


(a) the total of all amounts each of which is the amount of any pension, 
supplement or spouse’s allowance under the Old Age Security Act included 
in computing the individual’s income under Part I for the year, to the extent 
that no deduction is allowed under paragraph 60(n) for the year or any sub- 
sequent taxation year in respect of that amount, and 


(b) 15% of the amount, if any, by which 


(1) the amount that would be the individual’s income under Part I for the 
year if no amount were 


(A) deductible under paragraph 60(w), or 


(B) included in respect of a gain from a disposition of property to 
which section 79 applies 


in computing that income 
exceeds 
(ii) $50,000.5! 
Selected Cases [subsec. 180.2(1)]: Swantje v. Canada, [1996] 1 C.T.C. 355 
(SCC) (Section not affected by Canada-Germany Tax Agreement). 


(2) Tax payable — Every individual shall pay a tax under this 
Part for each taxation year equal to the amount determined by the 
formula 


A(i - B) 
where 
A is the lesser of 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is the amount of 
any pension, supplement or spouse’s or common-law 
partner’s allowance under the Old Age Security Act in- 
cluded in computing the individual’s income under Part I 
for the year 
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exceeds 


(ii) the amount of any deduction allowed under subpara- 
graph 60(n)(i) in computing the individual’s income 
under Part I for the year, and 


(b) 15% of the amount, if any, by which the individual’s ad- 
justed income for the year exceeds $50,00052; and 


B is the rate of tax payable by the individual under Part XII on 
amounts described in paragraph (a) of the description of A. 
Related Provisions: 60(w) — Deduction for amounts clawed back to avoid double 


tax; 117.1(1)(b) — Indexing for inflation; 180.2(3) — Withholding of tax from OAS 
benefits. 


History: Subsec. .180.2(2) amended by 2000, c. 12, Sch, 2, s, 7, to replace 
“spouse’s’ with “‘spouse’s or common-law partner’s”, applicable to 2001 ef seq., in 
force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner’’. j 


Subsec. 180.2(2) renumbered (from (1)) and amended by 1996, c. 21, s. 46, applicable 
to 1996 et seq. Former subsec. (2) (now subsec. (5)) read: 


(2) Return — Every individual liable to pay tax under this Part for a taxation 
year shall, on or before the day on or before which the individual is required by 
section 150 to file a return of income for the year under Part I, or would be so 
required if the individual were liable to pay tax under Part I for the year, 


(a) file with the Minister, without notice or demand therefor, a return for the 
year under this Part in prescribed form and containing prescribed informa- 
tion; and 


(b) pay the tax under this Part for the year for which the individual is liable. 


Remission Orders: Dane Pocrnic Remission Order, P.C. 2005-624 (remission 
where taxable lump sum paid all in one year due to government agency delay led to 
OAS clawback applying); Keith Kirby Remission Order, P.C. 2005-1533> (same), 
Josephine Pastorious Remission Order, P.C. 2005-1534 (same); Jacques Beauvais Re- 
mission Order, P.C. 2006-406 (same); Wesley Kool Remission Order, P.C. 2006-1277 
(same); Murray Chalmers Remission Order, P.C. 2007-254 (same); Bela Revi Tax Re- 
mission Order, P.C. 2011-1140 (same, without indication of government agency 
delay). 


Forms: T1 General income tax return, lines 235 and 422; T4155: Old age security 
return of income guide for non-residents. 


(3) Withholding — Where at any time Her Majesty pays an 
amount described in paragraph (a) of the description of A in subsec- 
tion (2) in respect of a month to an individual, there shall be de- 
ducted or withheld from that amount on account of the individual’s 
tax payable under this Part for the year the amount determined 
under subsection (4) in respect of that amount. 


Related Provisions: 227 — Rules applicable to withholding. 


History: Subsec. 180.2(3) added by 1996, c. 21, s. 46, applicable to amounts paid after 
June 1996. Former subsec. (3) (now subsec. (6)) read: 


(3) Provisions applicable to Part — Sections 151, 152 and 158 to 167 and Di- 
vision J of Part I are applicable to this Part with such modifications as the cir- 
cumstances require. 


(4) Determination of amount to be withheld — The amount 
determined in respect of a particular amount described in subsection 
(3) is 


(a) where the individual has filed a return of income for the base 
taxation year in relation to the month in which the particular 
amount is paid, the lesser of 


(i) the amount by which the particular amount exceeds the 
amount of tax payable under Part XIII by the individual on 
the particular amount, and 


(ii) the amount determined by the formula 


(0.0125A — $665>” )(1-B) 
where 


A is the individual’s adjusted income, for the base taxation 
year, and 


B. is the rate of tax payable under Part XIII by the individual 
on the particular amount; 


S2Indexed by 117.1 — ed. 


S. 181(1) 


(b) where the individual has not filed ‘a return of income for the 
base taxation year in relation to the month and 


(i) the Minister has demanded under subsection 150(2) that 
the individual file the return, or 


(ii) the, individual was non-resident at any time in the base 
taxation year, 


the amount. by which the particular amount exceeds, the amount 
of tax payable under Part XIII by, the individual on the particular 
amount; and 


(c) in any other case, nil. 


Related Provisions: 117.1(1)(b) — Indexing for inflation; 180.2(5) — Obligation to 
file return; 257 — Formula cannot calculate ‘to less than zero. 


History: The formula in subpara. 180.2(4)(a)(ii) amended by 2001, c. 17, s. 162, appli- 
cable to amounts paid after November 1999. It formerly read: 


(0.0125A — $625)(1 — B) 


Subsec. 180.2(4) added by 1996, c. 21, s. 46, applicable to amounts paid after June 
1996. 


(5) Return — Every individual liable to pay tax under this Part for 
a taxation year shall 


(a) file with the Minister, without notice or demand therefor, 


(i) where the individual is resident in Canada throughout the 
taxation year, a return for the year under this; Part in pre- 
scribed form and containing prescribed information on or 
before the individual’s filing-due date for the year, and 


(ii) in any other case, a return of income for the year on or 
before the individual’s balance-due day for the year; and 


(b) pay the individual’s tax payable under this Part for the year 
on or before the individual’s balance-due day for the year. 


Related Provisions: 180.2(4)(b)~i) — No OAS benefits paid to non-resident who 
does not file return. 


History: Subsec. 180.2(5) renumbered (from (2)) and amended by 1996, c. 21, s. 46, 
applicable to 1996 et seg. 


Forms: T4155: Old age security return of income guide, for non-residents. 


(6) Provisions applicable to this Part — Subsection. 150(3), 
sections 150.1, 151 and 152, subsections 153(1.1), (1.2) and (3), 
sections 155 to 156.1 and 158 to 167 and Division J of Part I apply 
to this Part with any modifications that the circumstances require. 


History: Subsec. 180.2(6) renumbered (from (3))'and amended by 1996, c. 21,'s. 46, 
applicable to 1996 et seq. 


History [s. 180.2]: Para. 180.2(1)(a) amended by 1994, c. 7, Sch. VII (1992, c. 48), s. 
21, to substitute, “Old Age Security Act” for “Old Age Security Act or family allowance 
under the Family Allowances Act’, and “paragraph 60(n)” for “paragraph 60(n) or (p)”, 
applicable to 1993 et seq. 


Subpara. 180.2(1)(b)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 144, applica- 
ble to 1989 et seq. That subpara. formerly read: 


(i) the amount that would, but for paragraph 60(w), be the individual’s income 
under Part I for the year 


Selected Cases [s. 180.2]: Cété v. R., [2002] 4 C.T.C. 2025 (TCC) (“Cap” on 
pension as limitation on maximum benefit upheld). 


Definitions [s. 180.2]: “adjusted income’ — 180.2(1); “amount”, “balance-due 
day” — 248(1); “base taxation year” — 180.2(1); “calendar year” — Interpretation Act 
37(1)(a); “common-law partner” — 248(1); “filing-due date” — 150(1), 248(1); “Her 
Majesty” — Interpretation Act 35(1); “individual” — 248(1); “Minister”, “non-resi- 
dent” — 248(1); “resident in Canada” — 250; “return of income” — 180.2(1); “tax 
payable” — 248(2); “taxation year” — 249. 


Interpretation Bulletins: IT-326R3: Returns. of deceased persons as “another 


person”. 


PART 1.3 — TAX ON LARGE 
CORPORATIONS [PRE-2006] 


181. (1) Definitions — For the purposes of this Part, 
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“financial institution”, in respect of a taxation year, means a cor- 
poration that at any. time in the year is 


(a) a bank or credit union, 
(b) an insurance corporation that carries on business in Canada, 


(c) authorized under the laws of'Canada or a province to carry 
on the business of offering its services as a trustee to the public, 


(d) authorized under the laws of Canada or a province to accept 
deposits from the public and carries on the business ‘of lending 
money on the security of real estate or investing in mortgages or 
hypothecary claims on real estate, 


Proposed Amendment — 181 Bn eee rn 
institution”(d) 


~(d) authorized under the laws of Canada or a province to se 


cept deposits from the public and carries on the business of | 
lending money on the security of real property or immovables 

or investing in indebtedness on the security of mortgages « on 
real property or of hypothecs on immovables, oni 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 234, will 


amend para. (d) of the definition “financial institution” in Sulere: ean 1) to read as. 


above, to come into force on Royal Assent, 
Technical Notes (July 2010): See under 12(4). 


iS 


(e) a registered securities dealer, 
(f) a mortgage investment corporation, or 
(g) a prescribed corporation; 


Erenessd Amendment — 181(1)“financial 
institution” (g) 


.(g) a corporation 
(i) listed in the schedule, or 


(ii) all or substantially all of the assets of which are shares’ 
or indebtedness of financial institutions to which the COrpo- : 
ration is related; fait oe 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 122, will 
amend para. (g) of the definition “financial institution’ in subsec.)181(1) to read as 
above, applicable after December 22, 1997, but in applying the para. in respect of 
taxation years that end before December 20, 2002, it is to be read as follows: 


(g) prescribed, or listed in the schedule; 


Technical Notes (July 2010): Subsection I81(1) sets out definitions. for. the 
purposes of the Part I.3 tax on large corporations. Among these is the term “financial © 
institution,” which is relevant fora number of purposes. Most importantly, corpora: 
tions that are financial institutions compute their capital for the purposes of Part 13 
differently from other corporations. The status of a particular corporation is also rele- 
vant to corporations that invest in the particular corporation or hold its debt, since 
whether certain of those investments are counted in the investor corporation's “‘in- 
vestment allowance” — and thus whether they will reduce their own tax under Part 
1.3 — depends, in part, on whether the particular corporation is a financial institution. 


In addition to listing several types of corporations, the definition “financial institu- 
tion” provides, in its paragraph (g), that the definition applies as well to a prescribed 
corporation. Currently, such corporations are prescribed under section 8604 of the 
Regulations, Paragraph (a) of that regulation provides that a corporation of which all 
or substantially all of the assets of which are shares or indebtedness of a financial 
institution (as defined in subsection 181(1)) to which the corporation. is related, is _ 
itself prescribed to be a financial institution; the remaining paragraphs list particular 
corporations by name. S081 inted 


Paragraph (g) of the definition is amended to reflect.a fundamental change in the 
technique by which these corporations will be identified as financial institutions. 
Rather than listing corporations in a regulation, this new approach i is to list them in a 
schedule to the Act. Amended paragraph (g) therefore refers to corporations that are 
either listed in the schedule, as per new subparagraph (g)(i), or that are described in 
new subparagraph (g)(ii), currently paragraph (a) of section 8604 of the Regulations. 


As a consequence to the changes to paragraph (g) of the definition, section 8604 of 
the Regulations is to be repealed and a schedule is added at the end of the Act [see 
after s. 262 — ed.]» Subject to a number of deletions due’ primarily to name changes 
and amalgamations, the schedule lists those corporations that are currently prescribed 
under section 8604 immediately before its repeal. The schedule also, lists a number of 
corporations that are not currently prescribed, but meet the requirements for treat- 
ment as financial institutions, and have asked to be treated as such, 


Transitional rules for paragraph (g) of the definition ensure that corporations “pre 
scribed before the repeal of Regulation 8604 retain the status that they would have 
had under paragraph (g) had it not been amended to exclude prescribed corporations. 
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Related Provisions: 142.2(1)‘financial institution’ (a)(i), 248(1)“restricted financial 
institution”(e.1), “specified financial institution”(e.1) — Prescribed corporation under 
this definition deemed to be’ FI; RFI and ‘SFI. fos a 
History: Para. (d) of the definition “financial institution” in subsec. 181(1) amended 
by 2001, c. 17, s, 220, to add “or hypothecary claims”, in force June 14, 2001. 


Para. (e) of the definition “financial institution” in subsec. 181(1) amended by 1995, 1c. 
21, s. 72, applicable to taxation years that end after June 1989. Para. (e) formerly read: 


(e) registered or licensed under the laws of a province to trade in securities, 


Para. (f) of “financial institution” in subsec. 181(1) substituted by 1994, c..7, Sch. IL 
(1991, c. 49), s. 145, applicable to taxation years ending after June 1989, Para. (f) 
formerly read: 


(f) a deposit insurance corporation (within the meaning assigned by. subsection ; 
137.1(5)) or a corporation deemed by subsection 137.1(5.1) to be a deposit insur- 
ance corporation, or 


Regulations: 8604 [to be repealed] (prescribed corporations). 


“long-term debt” means, 


(a) in the case of a bank, its subordinated indebtedness (within 
the meaning assigned by section 2 of the Bank Act) evidenced 
by obligations issued for a term of not less than 5 years, 


(b) in the case of an insurance corporation, its subordinated in- 
debtedness (within the meaning assigned by section 2 of the Jn- 
surance Companies Act) evidenced by obligations issued for a 
term of not less than 5 years, and 


(c) in the case of any other corporation, its subordinated indebt- 
edness (within the meaning that would be assigned by section 2 
of the Bank Act if the definition of that expression in that section 
were applied with such modifications as the circumstances. re- 
quire) evidenced by obligations issued for a term of not less than 
5 years, 


but does not include, where the corporation is a prescribed federal 
Crown corporation for the purpose of section 27, any indebtedness 
evidenced by obligations issued to and held by Her Majesty in right 
of Canada; 


History: The definition “long-term debt” in subsec. 181(1) substituted by 1994, c: 21, 
s. 81, applicable after May 31, 1992. That definition formerly read: 


“long-term debt” means 


(a) in the case of a bank, its indebtedness evidenced by bank debentures . 
within the meaning assigned by the Bank Act, and 


(b) in the case of a financial institution that is not a bank, its subordinate 
indebtedness evidenced by obligations issued for a term of not less than 5 
years (other than, where the financial institution is a prescribed federal 
Crown corporation for the purposes of section 27, such indebtedness :evi-) . 
denced by obligations issued to and held by Her Majesty in right of Canada); 
Para. (b) of “long-term debt” amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 104, 
applicable to 1991 et seg. Para. (b) formerly read: 
(b) in the case of a corporation that is not a bank, its subordinate indebtedness 
evidenced by obligations issued for a term of not less than 5 years; 


1.T. Technical News: 28 (large corporations tax — long-term debt). 


“reserves”, in respect of a corporation for a taxation. year, means 
the amount at the end of the year of all. of the corporation’s 
reserves, provisions and allowances (other than allowances in re- 
spect of depreciation or depletion) and, for greater certainty, in- 
cludes any provision in respect of deferred taxes. 


Related Provisions: 181.2(3) — Reserves included in capital tax base. 
Interpretation Bulletins: IT-532: Part 1.3 — tax on large corporations. 
1.T. Technical News: 18 (Oerlikon Aérospatiale case). 


Selected Cases [subsec. 181(1)]: Manufacturers Life Insurance Co. v. R., [2000] 
1. C.T.C. 2481 (TCC) (Balance sheet figures to be used for capital tax base; amounts 
were not “reserves” or “surpluses”); Oerlikon, Aérospatiale Inc. v. Ri; [1999] 4 C.T.C. 
358 (FCA); leave to appeal to SCC refused (May 11, 2000), File 27532 (Accounting 
treatment governs computation of tax; reserves as shown in financial statements to be 
included). 
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(2) Prescribed expressions — For the purposes of this Part, the 
expressions “attributed surplus”, “Canadian assets”, “Canadian pre- 
miums’’, “Canadian reserve liabilities”, “permanent establishment”, 
“total assets’, “total premiums”’ and “total reserve liabilities” have 
such meanings as. may be prescribed. 


Regulations: 8600 (prescribed meanings of expressions). 


(3) Determining values and amounts — For the purposes of 
determining the carrying value of a corporation’s assets or any other 
amount under this Part in respect of a corporation’s capital, invest- 
ment allowance, taxable capital or taxable capital employed in Can- 
ada for a taxation year or in respect of a partnership in which a 
corporation has an interest, 


(a) the equity and consolidation methods of accounting shall not 
be used; and ~ 


(b) subject to paragraph (a) and except as otherwise provided in 
this Part, the amounts reflected in the balance sheet 


(i) presented to the shareholders of the corporation (in the 
case of a corporation that is neither an insurance corporation 
to which subparagraph (ii) applies nor a bank) or the mem- 
bers of the partnership, as the case may be, or, where such a 
balance sheet was not prepared in: accordance with generally 
accepted accounting principles or no such balance sheet was 
prepared, the amounts that would be reflected if such a bal- 
ance sheet had been prepared in accordance with generally 
accepted accounting ‘principles, or 


(ii) accepted by the Superintendent of Financial Institutions, 
in the case of a bank or an insurance corporation that is re- 
quired by law to report to the Superintendent, or the superin- 
tendent of insurance or other similar officer or authority of 
the province under whose laws the corporation is incorpo- 
rated, in the case of an insurance corporation that is required 
by law to report to that officer or authority, 


shall be used. 

Related Provisions: 190(2) — Rules in 181(3) apply to Part VI also. 

Selected Cases [subsec, 181(3)]: Ford Credit Canada Ltd. v. R., [2007] 4 C.T.C. 
157 (FCA); aff’ g [2006] 5 C.T.C, 2300 (TCC) (GAAP is principal determinant of capi- 
tal tax base); Manufacturers Life Insurance Co. v. -R:| [2003] 2’ C.T.C.- 171 (FCA) 
(Amounts in financial statements are determinative of issues); PCL Construction 
Management Inc. v. R., (2001] 1 C.T.C, 2132 (TCC) (Minister entitled to go behind 
balance sheet figures to determine character of amounts). 


Interpretation Bulletins: IT-532: Part 1.3 — tax on large corporations. 


I.T. Technical News: 18 (Qerlikon Aérospatiale case); 22 (large corporation tax — 
capital tax cases); 29 (large corporations tax — outstanding cheques). 


(4) Limitations respecting inclusions and deductions — 
Unless a contrary intention is evident, no provision of this Part shall 
be read or construed to require the inclusion or to permit the deduc- 
tion, in computing the amount of a corporation’s capital, investment 
allowance, taxable capital: or taxable capital employed in Canada 
for a taxation year, of any amount to the extent that that amount has 
been included or deducted, as the case may be, in computing the 
first-mentioned amount under, in accordance with or by reason of 
any other provision of this, Part. 

Interpretation Bulletins: IT-532: Part 1.3 — tax on large corporations. 


Related Provisions: 190(2) — Rules in bed apply to Part VI also; 248(28) — 
Similar rule for the Act as a whole. 

Definitions [s. 181]: “amount” — 248(1); “bank” — 248(1), Interpretation Act 
35(1); “business” — 248(1); “Canada” — 255; “carrying,on business in Canada” — 
253; “corporation” — 248(1), Interpretation Act 35(1); “credit union” — 137(6), 
248(1); “financial institution” — 181(1); “Her Majesty” — Interpretation Act 35(1); 
_bypothecs* — Quebec Civil Code art. 2660; “immovables” — Quebec Civil Code att. 
900-907; “insurance corporation” — 248(1); “mortgage investment corporation” — 
130.1(6), 248(1); “province” Interpretation Act \35(1); “registered securities 
dealer” — 248(1); “related” —251(2); “taxation year” — 249. 


181.1 (1) Tax payable — Every corporation shall pay a tax under 
this Part for each taxation year equal to the amount, obtained, by 
multiplying the corporation’s specified percentage for the taxation 
year by the amount, if any, by, which 


(a) its taxable capital employed inCanada for the year 
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exceeds 


(b) its capital deduction for the year. 


Related Provisions: 125.3 — Deduction re Part I.3 tax; 132.2(1)(0)(ii) [to be re- 
pealed], 132.2(3)()(i) [draft] — Deemed taxation year of mutual fund corporation on 
reorganization; 157(1), (2:1) —Instalments — corporations; 161(1) — Interest; 
161(4.1) — Interest — limitation; 181.1(1'.1) — Specified percentage; 181.1(2)— Re- 
duction for short taxation year; 181.1(4)(a) — Tax reduced by Part I surtax paid; 
181.6 — Return; 190.1(1) — Financial institutions capital tax; 235 — Penalty for late 
filing. 

History: Subsec. 181.1(1) amended by 2003, c. 15, s. 85, applicable to 2004 er seq. 
Subsec. 181.1(1) formerly read: 


(1) Every corporation shall pay a tax under this Part for each taxation year equal 
to 0.225% of the amount, if any, by which 

(a) its taxable capital employed in Canada for the year 
exceeds 

(b). its capital deduction for the year. 


The opening words of subsec, 181.1(1) amended by 1996, c. 21, s. 47, applicable to 
taxation years that end after February 27, 1995, except that, in its application to taxa- 
tion years that began before February 28, 1995, there shall be deducted from the tax 
otherwise payable under subsec. 181.1(1), an amount equal to that proportion of / of 
the tax otherwise payable under that subsection of the Act that the number of days in 
the year that were before February 28, 1995 is of the number of days in the year. 


For the purpose of applying subsection 125(5.1), the amount that would, but for sub- 
secs. 181.1(2) and (4), be a corporation’s tax payable under Part I.3 for a taxation year 
that began before February 28, 1995 shall be determined without reference to the above 
amendment to subsec. 181.1(1). 


The opening words formerly read: 


(1) Every corporation shall pay a tax under this Part for each taxation year equal 
to 0.2% ofthe amount, if any, by which 


That portion of subsec. 181.1(1) preceding para. (a) amended by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 146(1), to substitute “0.2%” for “0.175%”, applicable to 1991 et 
seq. except that, in its application to taxation years commencing before, 1991 and end- 
ing after 1990, there may be deducted from the tax otherwise payable under the subsec. 
an amount equal to that proportion of '/ of the tax otherwise payable under the subsec. 
that the number of days in the year that are before 1991 is of the number of days in the 
year. 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


(1.1) Specified percentage — For the purpose of subsection (1), 
the specified percentage of a corporation for a taxation year. that 
ends after 2003 is the total. of 


(a) that proportion of 0.225% that the number of days in the tax- 
ation year that are before 2004 is of the number of days in the 
taxation year, 


(b) that proportion of 0.200% that the number of days in the tax- 
ation year that are in 2004 is of the number of days in the taxa- 
tion year, and 


(c) that proportion of 0.175% that the number of days in the tax- 
ation year that are in 2005 is of the number of days in the taxa- 
tion year. 
(d), (e) [Repealed] 
History: Paras. 181.1(1.1)(d) and (e) repealed by 2006, c. 4, s. 82, applicable to 2006 
et seq. The paras. formerly read: 


(d) that proportion of 0.125% that the number of days in the taxation year that 
are in 2006 is of the number of days in the taxation year, and 


(e) that proportion of 0.0625% that the number of days in the taxation year that 
are in 2007 is of the number of days in the taxation year. 


Subsec.’ 181.1(1.1) added by 2003, c. 15,’s. 85, applicable to 2004 ef seq. 


(1.2) Exceptions — Notwithstanding subsection (1.1), for the 
purposes of applying subsection 125(5.1) and the definitions “un- 
used surtax credit” in subsections (6) and 190.1(5), the amount of 
tax in respect of a corporation under subsection (1) for a taxation 
year is to be determined as if the specified percentage of the corpo- 
ration for the taxation year were 0.225%. 


History: Subsec. 181.1(1.2) added by 2003, c. 15, s: 85, applicable to 2004 et seq. 


(2) Short taxation years — Where a taxation year of a corpora- 
tion is less than 51 weeks, the amount determined under subsection 
(1) for the year in respect of the corporation shall be reduced to that 
proportion of that amount that the number of days in the year is of 
365. 
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Related Provisions: 132.2(1)(o)(ii) [to be repealed], 132.2(3)()\(ii) [draft] — 
Deemed taxation year of mutual fund corporation on reorganization. 


History: Subsec. 181.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
105(1), applicable to 1992 et seg. Subsec. (2) formerly read: 


(2) Where a taxation year of a corporation is less than 51 weeks, the tax payable 
under this Part for the year by the corporation shall be that proportion of its tax 
otherwise payable under this Part for the year that the number of days in the year 
is of 365. 


(3) Where tax not payable — No tax is payable under this Part 
for a taxation year by a corporation 


(a) that was a non-resident-owned investment corporation 
throughout the year; 


(b) that was a bankrupt (within the meaning assigned by subsec- 
tion 128(3)) at the end of the year; 


(c) that was throughout the year exempt from tax under section 
149 on all of its taxable income; 


(d) that neither was resident in Canada nor carried on business 
through a permanent establishment in Canada at any time in the 
year; 


(e) that was throughout the year a deposit insurance corporation 
(within the meaning assigned by subsection 137.1(5)) or a cor- 
poration deemed by subsection 137.1(5.1) to be a deposit insur- 
ance corporation; or 


(f) that was throughout the year a corporation described in sub- 
section 136(2) the principal business of which, was marketing 
(including processing incidental to or connected therewith) natu- 
ral products belonging to or acquired from its members or 
customers. 
Related Provisions: 125.3(1) — Large corporations tax; 132.2(1)(o)(ii) [to be re- 
pealed], 132.2(3)(1)(ii) [draft] — Deemed taxation year of mutual fund corporation on 
reorganization. 


History: Para. 181.1(3)(f) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(2), 
applicable to taxation years ending after June 1989. 


Para. 181.1(3)(e) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 146(2), applicable 
to taxation years ending after June 1989. 


Interpretation Bulletins: IT-347R2: Crown corporations (archived); IT-496R: Non- 
profit organizations; IT-532: Part I.3 — tax on large corporations. 


(4) Deduction — There may be deducted from a corporation’s tax 
otherwise payable under this Part for a taxation year an amount 
equal to the total of 


(a) its Canadian surtax payable for the year, and 


(b) such part as the corporation claims of its unused surtax cred- 
its for its 7 immediately preceding and 3 immediately following 
taxation years, 


to the extent that that total does not exceed the amount by which 


(c) the amount that would, but for this subsection, be its tax pay- 
able under this Part for the year 


exceeds 


(d) the total of all amounts each of which is the amount deducted 
under subsection 125.3(1) in computing the corporation’s tax 
payable under Part I for a taxation year ending before 1992 in 
respect of its unused Part I.3 tax credit (within the meaning as- 
signed by section 125.3) for the year. 
Related Provisions: 87(2)(j.91) — Amalgamation; 87(2.11) — Vertical amalgama- 
tions; 125.2, 125.3—Credit of Parts VI and 1.3 tax against surtax before 1992: 


161(7)(a)(ix), 164(5)(h.1), 164(5.1)(h.2) — Effect of carryback of loss etc.; 181.6 — 
Return; 261(7)(a), 261(15) — Functional currency reporting. 


History: Para. 181.1(4)(c) substituted by 1994, c. 21, s. 82, applicable to 1992 et seq. 
That para. formerly read: 


(c) the amount that would, but for this section, be its tax payable under this Part 
for the year 


Subsec. 181.1(4) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(3), applica- 
ble to 1992 et seq. 


Interpretation Bulletins; IT-532: Part I.3 — tax on large corporations. 
Forms: T2 SCH 37: Calculation of unused surtax credit. 


Income Tax Act 


(5) Idem — For the purposes of this subsection: and subsections 

(4), (6) and (7), | | 
(a) an amount may not be claimed under subsection (4) in com- 
puting a corporation’s tax payable under this Part for a particular 
taxation year in respect of its unused surtax credit for another 
taxation year until its unused surtax credits, if any, for taxation 
years preceding the other year that may be claimed under this 
Part for the particular year have been claimed; and 


(b) an amount in respect of a corporation’s unused surtax credit 
for a taxation year may be claimed under subsection (4) in com- 
puting its tax payable under this Part for another taxation year 
only to the extent that it exceeds the total of all amounts each of 
which is an amount claimed in respect of that unused surtax 
credit in computing its tax payable under this Part or Part VI for 
a taxation year preceding that other year. 
Related Provisions: 87(2.11) — Vertical amalgamations. 


History: Subsec. 181.1(5) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(3), 
applicable to 1992 et seq. 


(6) Definitions — For the purposes of this subsection and subsec- 
tions (4), (5) and (7), 


“Canadian surtax payable” of a corporation for a taxation year 
has the meaning assigned by subsection 125.3(4); 


“unused surtax credit” for a taxation year ending after 1991 


(a) of a corporation (other than a corporation that was through- 
out the year a financial institution, within the meaning assigned 
by section 190) means the amount, if any, by which 


(i) its Canadian surtax payable for the year 
exceeds the total of 


(ii) the amount that would, but for subsection (4), be its tax 
~ payable under this Part for the year, and 


(iii) the amount, if any, deducted under section 125.3 in com- 
puting the corporation’s tax payable under Part I for the year, 
and 


(b) of a corporation that was throughout the year a financial in- 
stitution (within the meaning assigned by section 190) means the 
lesser of 


(i) the amount, if any, by which 
(A) its Canadian surtax payable for the year 
exceeds the total of 


(B) the amount that would, but for subsection (4), be its 
tax payable under this Part for the year, and 


(C) the amount, if any, deducted under section 125.3 in 
computing the corporation’s tax payable under Part I for 
the year, and 


(ii) the amount, if any, by which its tax payable under Part I 
for the year exceeds the amount that would, but for subsec- 
tion (4) and subsection 190.1(3), be the total of its taxes pay- 
able under Parts I.3 and VI for the year. 

Related Provisions: 87(2.11) — Vertical amalgamations; 181.1(1.2) — Calculation 


to be based on tax rate of 0.225%; 181.5(1.1), (4.1) — Calculation to be based on 
threshold of $10 million; 256(9) — Date of acquisition of control. 


History: Subsec. 181.1(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 105(3), 
applicable to 1992 et seq. 


(7) Acquisition of control — Where at any time control of a cor- 
poration has been acquired by a person or group of persons, no 
amount in respect of its unused surtax credit for a taxation year end- 
ing before that time is deductible by the corporation for a taxation 
year ending after that time and no amount in respect of its unused 
surtax credit for a taxation year ending after that time is deductible 
by the corporation for a taxation year ending before that time, ex- 
cept that 


(a) the corporation’s unused surtax credit for a particular taxa- 
tion year that ended before that time is deductible by the corpo- 
ration for a taxation year that ends after that time (in this para- 
graph referred to as the “subsequent year’’) to the extent of that 
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proportion of the corporation’s Canadian surtax payable for the 
particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(I) its income under Part I for the particular year from 
a business that was carried on by the corporation 
throughout the subsequent year for profit or with a 
reasonable expectation of profit, or 


(II) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, its income 
under Part I for the particular year from any other bus- 
iness all or substantially all of the income of which 
was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the 
rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
its taxable income for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a 
taxation year in respect of any business referred to in 
clause (A) 


is of the greater of 
(ii) the amount determined under subparagraph (1), and 


(iii) the corporation’s taxable income for the particular year; 
and 


(b) the corporation’s unused surtax credit for a particular taxa- 
tion year that ends after that time is deductible by the corpora- 
tion for a taxation year that ended before that time (in this para- 
graph referred to as the “preceding year”) to the extent of that 
proportion of the corporation’s Canadian surtax payable for the 
particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(J) its income under Part I for the particular year from 
a business that was carried on by the corporation in the 
preceding year and throughout the particular year for 
profit or with a reasonable expectation of profit, or 


(II) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, the corpora- 
tion’s income under Part I for the particular year from 
any other business all or substantially all of the in- 
come of which was derived from the sale, leasing, 
rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
the corporation’s taxable income for the particular year in 
respect of a non-capital loss or a farm loss, as the case 
may be, for a taxation year in respect of any business re- 
ferred to in clause (A) 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income for the particular year. 


Related Provisions: 87(2.11) — Vertical amalgamations; 256(6)—(9) — Anti-avoid- 
ance — deemed exercise of right to increase voting power. 


History: Paras. 181.1(7)(a) and (b) amended by 1998, c. 19, s. 194, applicable to ac- 
quisitions of control that occur after April 26, 1995. Paras. 181.1(7)(a) and (b) formerly 
read: 


(a) where a business was carried on by the corporation in a taxation year ending 
before that time, its unused surtax credit for that year is deductible by the corpo- 
ration for a particular taxation year ending after that time only if that business 
was carried on by the corporation for profit or with a reasonable expectation of 


S. 181.2(2) 


profit throughout the particular year and only to the extent of that proportion of 
the corporation’s tax payable under this Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed, or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business substantially all of the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect of that business or the 
other business 


is of the greater of 

(ii) the amount determined under subparagraph (i), and 

(iii) the corporation’s taxable income under Part I for the particular year; and 
(b) where a business was carried on by the corporation throughout a taxation 
year ending after that time, its unused surtax credit for that year is deductible by 
the corporation for a particular taxation year ending before that time only if that 
business was carried on by the corporation for profit or with a reasonable \expec- 


tation of profit in the particular year and only to the extent of that proportion of 
the corporation’s tax payable under this Part for the particular year that 


(i) the amount, if any, by which 


(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business substantially all the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
properties of the rendering of similar services 

exceeds 
(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect. of that business or the 
other business 

is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income under Part I for the particular year. 


Subsec. 181.1(7) added by 1994, c. 7, Sch. VU (1993, c. 24), subsec. 105(3), applica- 
ble to 1992 et seq. 


1.T. Technical News: 7 (control by a group — 50/50 arrangement). 
Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


Definitions [s. 181.1]: “acquired” — 256(7)-(9); “amount” — 181(3), 248(1); “busi- 
ness” — 248(1); “capital deduction” — 181.5(1); “Canadian surtax payable” — 
125.3(4), 181.1(6); “carrying on business in Canada” — 253; “control” — 256(6)-(9); 
“corporation” — 248(1), Interpretation Act 35(1); “deposit insurance corporation” — 
137.1(5); “farm loss” — 111(8); “financial institution” — 190(1); “non-capital loss” — 
111(8), 248(1); “non-resident-owned investment corporation” — 133(8), 248(1); “per- 
manent establishment” — 181(2), Reg: 8602; “property” — 248(1); “resident in: Can- 
ada” — 250; “‘specified percentage” — 181.1(1.1); “taxable capital employed in Can- 
ada” — 181.2(1), 181.3(1), 181.4; “taxable income” — 2(2), 248(1); “taxation year” — 
249; “unused surtax credit” — 181.1(6). 


181.2 (1) Taxable capital employed in Canada — The taxable 
capital, employed in Canada of a corporation for a taxation year 
(other than a financial institution or a corporation that was through- 
out the year not resident in Canada) is the prescribed proportion of 
the corporation’s taxable capital for the year. 

Related Provisions: 66(12.6012) — Definition used for limitation on renunciation 
of Canadian development expenses to flow-through shareholder as Canadian explora- 
tion expense; 181(4) — Limitations respecting inclusions and deductions; 181.3(1) — 
Taxable capital employed in Canada of financial institution. 


Regulations: 8601 (prescribed proportion). 


(2) Taxable capital — The taxable capital of a corporation (other 
than a financial institution) for a taxation year is the amount, if any, 
by which its capital for the year exceeds its investment allowance 
for the year. 


Related Provisions: 181(4) — Limitations respecting inclusions and deductions. 
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(3) Capital — The capital of a corporation (other than a financial 
institution) for a taxation year is the amount, if any, by which the 
total of 


(a) the amount of its capital stock (or, in the case of a corpora- 
tion incorporated without share capital, the amount of its mem- 
bers’ contributions), retained earnings, contributed surplus and 
any other surpluses at the end of the year, 


(b) the amount of its reserves for the year, except to the extent 
that they were deducted in computing its income for the year 
under Part I, 


(b.1) the amount of its deferred unrealized foreign exchange 
gains at the end of the year, 


(c) the amount of all loans and advances to the corporation at the 
end of the year, 


(d) the amount of all indebtedness of the corporation at the end 
of the year represented by bonds, debentures, notes, mortgages, 
hypothecary claims, banker’s acceptances or similar obligations, 


(e) the amount of any dividends declared but not paid by the 
corporation before the end of the year, 


(f) the amount of all other indebtedness (other than any indebt- 
edness in respect of a lease) of the corporation at the end of the 
year that has been outstanding for more than 365 days before the 
end of the year, and 


(g) where the corporation was a member of a partnership at the 
end of the year, that proportion of the amount, if any, by which 


(i) the total of all amounts (other than amounts owing to the 
member or to other corporations that are members of the 
partnership) that would be determined under this paragraph 
and paragraphs (b) to (d) and (f) in respect of the partnership 
at the end of its last fiscal period that ends at or before the 
end of the year (if paragraphs (b) to (d) and (f) applied to 
partnerships in the same way that they apply to corporations) 


Proposed Amendment — 181.2(3)(g)(i) 
[temporary] 


(i) the total of all amounts (other than amounts owing to the 
member or to other corporations that are members of the 
(partnership) that would, if this paragraph and paragraphs 
(b) to (d) and (f) applied to partnerships in the same way 
that they apply to corporations, be determined under those 
paragraphs in respect of the partnership at the end of its last 
fiscal period that ends at or before the end of the year 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
123(1), will amend subpara. 181. 2(3)(g)(i) to read as above, applicable to taxation 
years that begin after December 20, 2002. 


Technical Notes (July 2010): Section 181.2 is amended in two respects. First, 
subsections 181.2(3) and (5) are amended to clarify the effect of tiered partnerships: 
structures in which one partnership is a member of another partnership. Second, an 
amendment is made to subsection 181.2(3) to accommodate a ios to the account- 
ing presentation of redeemable preferred shares. 


Tiered Partnerships 


Subsection 181.2(3) defines the “capital” of a corporation, and in pareotaont 
181.2(3)(g) includes in a corporation’s capital a pro-rata share of the reserves, de- 
ferred foreign exchange gains and indebtedness of any partnership of which it is a 
member. To determine those amounts, the relevant paragraphs of subsection 181.2(3) 
are applied to the partnership i in the same way as they apply to corporations. Para- 
graph 181.2(3)(g) is amended so, that it itself applies on this basis. As a result, the. 
proration of the reserve, deferred gain and debt amounts will carry trough, any num-_ 
ber of tiered partnerships. 


Subsection 181. 24) provides ee the Lhe pe nite by ch, in broad 
terms, one corporation’s investment in another is excluded from the first corpora- 
tion’s taxable capital. Subsection 131; 2(5) determines the carrying value of an inter-— 
est of a corporation in a partnership for this purpose. Subsection 181.2(5) is amended 
to ensure that the carrying value of an interest of a corporation in a particular partner 
ship, for the purposes of subsection 181.2(4), includes the carrying. value of an inter- 
est of the particular partnership in another partnership. 


exceeds 


(ii) the amount of the partnership’s deferred unrealized for- 
eign exchange losses at the end of that period 


Income Tax Act 


that the member’s share of the partnership’s income or loss for 
that period is of the partnership’s income or loss for that period 


ia) hore Me el Fsled to Cicie 
_manner that they apply . to corporations, and. 


_ (b) those amounts were computed wi 
_ amounts ee 0 the parte pies 


in. ~ the To a either one 
through another partnership, or 


(ii) to any partnership in w cor 
scribed in subparagraph (i) held a memb rship i inte 
est either: es or Seite — another 
partnership, 


iB is the partnership’s deferred unrealized rege? ex 
losses at the end of the period, ; 2 


C is the share of the partnership’ s income or los for the p 
riod to which the corporation is entitled either directly or 
indirectly through another partnership, and _ 


hee 


D is the partnership’s income or loss for the. period : 


Application: The October 31, 2011 draft legislation, subsec. 50(1),. will ame 
para. 181 2(3)(g) to read as above, applicable to 2012 et seq. 


Technical Notes: Section 181.2 provides rules for dicasni tbe, capital, taxable 
capital, taxable capital employed in Canada and investment allowance of corpora- 
tions (other than financial institutions) resident in Canada for the purposes of the Part 
1.3 tax on large corporations, which was fully phased out after 2005. The determina- 
tion of a corporation’s taxable capital employed in Canada is relevant for other provi- 
sions in the Act, including the calculation of nag saeate s small business deduction 
and the SR&ED expenditure limit. . 


Subsection 181 2) defines the “capital” of a omesction and in panei 
181.2(3)(g) includes in a corporation’s capital a pro-rata share of the reserves, de 
ferred foreign exchange gains and indebtedness of any partnership of is 
member. To determine those amounts, the relevant paragraphs of su or ) 
are applied to the particular partnership i in the same way as they apply to corpora- 
tions. Paragraph 181.2(3)(g) also applies on this basis, such that it Gptics on an i 
tive basis to lower-tier partnerships i in which the corporation has an interest 


reserves, deferred foreign exchange gains and debt amounts for the lower-tier p part 
nerships. However, the efter requires a corporation to look fi 


the corporation’s taxation year, then to the fiscal period of the Bist Jower-tier partner- 
ship that ends in the particular partnership’ s fiscal period, and soon 


In general, paragraph 181.2(3)(g) is amended {to} eliminate the iterative: 1 
this calculation. The amount determined under that paragraph will cal 
poration’s pro-rata share of reserves, deferred foreign exchange ga’ debt 
ness of any partnership of which it is a member, whether directly or through one 
more other partnerships. In this regard, the amount added to a corpo! c 
respect of any partnership is to be calculated based on the amount at 
partnership’s last fiscal pane that sbi be or ieetane tie end “= ‘the 

taxation year. 


exceeds the total of 


(h) the amount of its deferred tax debit balance at the end of the 
year, 


(i) the amount of any deficit deducted in computing its share- 
holders’ equity at the end of the year, and 
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(j) any amount deducted under subsection 135(1) in computing 

its income under Part I for the year, to the extent that the amount 

can reasonably be regarded as being included in the amount de- 

termined under any of paragraphs (a) to (g) in respect of the cor- 
poration for the year. | 


(k) the amount of its deferred unrealized eoreiga parang losses 
at the end of the year. 
Related Provisions: 132.2(1)(0) — Deemed year-end of mutual fund corporation on 
reorganization; 181(4) — Limitations respecting inclusions and deductions; 257 — 
Formula cannot calculate to less than zero. 
History: Para. 181.2(3)(d) amended by 2001, c. 17, subsec. 221(1), to add. “hypothe- 
cary claims,”, in force June 14, 2001. 
Paras. 181. '2(3)(b:1) and 181.2(3)(k) added, para. 181.2(3)(g) amended, by 1998, c. 19, 
subsecs. 195(1) to (3), applicable to 1995 et seg. Para. 181 .2(3)(g) formerly read: 
(g) where the corporation was a member of a partnership at the end of the year, 
that proportion of the total of all amounts (other than amounts owing to the 
member or.to corporations. that are other members of the partnership) that would 
be determined under this paragraph and paragraphs (b) to (f) in respect of the 
partnership at the end of its last fiscal period ending at or before the end of the 
year (if the references in paragraphs (b) to (f) to “corporation” were read as ref- 
erences to “partnership”) that the member’s share of the partnership’s income or 
loss for that period is of the partnership’s income or loss for that period, 
Para. 181.2(3)(d) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subséc. 106(1), to add 
“bankers’ acceptances”, applicable to taxation years ending after December 20, 1991. 
Para. 181.2(3)(j) added by 1994, c. 7, Sch. 11.(1991, c. 49), subsec. 147(1), applicable 
to taxation years ending after June 1989. ; 
Selected Cases [subsec. 181.2(3)]: ADP Canada Co. v. R., [2009] 4 C.T.C. 277 
(FCA); rev’g [2009] 1 C.T.C. 2099 (TCC) (Amounts received were for payment of 
clients’ liabilities and were not “advances”); Inco Ltd. v. R., [2007] 2. C.T.C. 2347 
(TCC) (Contingent obligation to issue shares included in contributed surplus and com- 
putation of capital); Autobus Thomas Inc. v. R., [2002] 1 C.T.C. 1 (SCC); aff’g [2002] 
1 CTC. 3 (ECA); aff’g [1999] 2°C.T.C. 2001 (TCC) (Amounts paid in respect of 
conditional sales contracts were “loans” by bank to taxpayer and included in capital); 
PCL Construction Management Inc. v..R., [2001].1 C.T.C. 2132 (TCC) (Minister enti- 
tled to go behind balance sheet figures to determine character of amounts); Oerlikon 
Aérospatiale Inc. v. R., [1999] 4 C.T.C. 358 (FCA); leave to appeal to SCC refused 
(May 11, 2000), File 27532 (Capital includes all reserves not deducted:in computation): 
Interpretation Bulletins: IT-532: Part 1.3 — tax on large corporations. 


|.T. Technical News: 18 (Qerlikon Aérospatiale case), 29 (large corporations tax — 
outstanding cheques). 


(4) Investment allowance — The investment allowance of a 
corporation (other than a financial institution) for a taxation year is 
the total .of all amounts each of which is the carrying value at the 
end of the year of an asset of the corporation that is 


(a) a share of another corporation, 


(b) a loan or advance to another corporation (other than a finan- 
cial institution), 


S. 181.2(4)(d.1) 


(c) a bond, debenture, note, mortgage, hypothecary claim or 
similar obligation of another corporation (other than a financial 
institution), 

(d) long-term debt of a financial institution, 

(d.1) a loan or advance to, or a bond, debenture, note, mortgage, 
hypothecary claim or similar obligation of, a partnership all of 
the members of which; throughout the year, were other corpora- 
tions (other than financial institutions) that were not exempt 


from tax under this Part (otherwise than because of paragraph 
181. well 


4 In its ‘current form, paragraph 181 24) 1) recognizes pet debe 
members of the partnership are corporations (other than financial insti- 
apa from Part 1.3 tax or are neit er resident in Canada 


at a debt investment i ina a particular part. 
partnership that — 


her eile ete the carrying ae of 
or advance to os bond, etc. of) an éligible partnership would be included i in 


ill often be ways of ae such a structure, or at 
ness and other considerations 
stance to do that, FOE that fea- 


necessary ne to define “eligible bic 


ship”, and to set out addit criteria that would be applicable in respect of debt 
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issued by partnerships with: 
regard, we would expect to make 


pect of a 
maintain 
* For the purposi 


respect of a loan or 
_ any intervening or higher-tiered partnership 


that of the debtor partnership. 


id be deeme 
Of course, we cannot offer any assurance that either the Minister of Financ 


. be the same as 


liament will agree with the recommendations that we intend to make in this regard. : 


Nonetheless, we trust that this statement of our position is helpful. 
Yours sincerel. — 


Brian Ernewein, Director, Tax Legislative Division, Tax Policy Branch 


(e) an interest in a partnership, or 


(f) a dividend payable to the corporation at the end of the year 
on a share of the capital stock of another corporation, 


other than a share of the capital stock of, a dividend payable by, or 
indebtedness of, a corporation that is exempt from tax under this 
Part (otherwise than because of paragraph 181.1(3)(d)). 


Proposed Amendment — Application of 181.2(4)(b), 
oe _(c) and (d.1) ss | 

Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 123(6), 
provides that in applying paras. 181.2(4)(b), (c) and (d.1) toa particular corporation in 
respect of an asset that is a loan or an advance to, or an obligation of, another corpora- 
tion or partnership that the particular corporation holds at the end of a taxation year of 
the particular corporation that began before December 20, 2002, those paragraphs are 
to be read without reference to “(other than a financial institution)” and “(other than 
financial institutions)” if, at the end of the taxation year, : 

(a) the particular corporation deals at arm’s length with the other corporation or the 

partnership, as the case may be; and 

(b) the other corporation is a financial institution, or the partnership is not a part- 

nership described in para. 181.2(4)(d.1), as the case may be, solely because of s. 

122 and subsecs, 156(1) and (3) [of the July 16, 2010 draft legislation]. © 


Technical Notes (July 2010): Sce under 181.2(3)(g)(i). 


Related Provisions: 181(4) — Limitations re inclusions and deductions; 181.2(6) — 
Deemed amount of loan. 


History: Paras. 181.2(4)(c) and (d.1) amended by 2001, c. 17, subsecs. 221(2), (3), to 
add “hypothecary claim”, in force June 14, 2001. 


Para. 181.2(4)(d.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 106(2), appli- 
cable to 1991 et seq. 


That portion of subsec. 181.2(4) following para. (e) substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 147(2), applicable to taxation years ending after June 1989. That 
portion formerly read: 


other than a share of the capital stock or indebtedness of a corporation that is 
exempt from tax under section 149 on all of its taxable income. 


Selected Cases [subsec. 181.2(4)]: Canadian Forest Products Ltd. v. R., [2004] 4 
C.T.C. 2034 (TCC) (Unpresented cheques not part of corporation’ s capital); Imperial 
Oil Ltd. v. R., [2003] 4 C.T.C. 177 (FCA) (Cash management system was not abuse of 
Act; possibility of double taxation); Federated Co-operatives Ltd. vy. R., {2001} 3 
C.T.C, 269 (FCA); aff’g [2000] 2 C.T.C. 2382 (TCC) (Bankers’ acceptances are not 
bonds, debentures, notes or similar obligations). 


Interpretation Bulletins: IT-532: Part I.3 —tax on large corporations. 
I.T. Technical News: 28 (large corporations tax — long-term debt). 


(5) Value of interest in partnership — For the purposes of sub- 
section (4), the carrying value, at the end of a taxation year, of an 
interest of a corporation in a partnership shall be deemed to be an 
amount equal to that proportion of 


(a) the total of all amounts each of which is the carrying value of 
an asset of the partnership, at the end of its last fiscal period 
ending at or before the end of the year, described in any of 
paragraphs (4)(a) to (d) and (f), other than an asset that is a share 
of the capital stock of, a dividend payable by, or indebtedness 
of, a corporation that is exempt from tax under this Part (other- 
wise than because of paragraph 181.1(3)(d)), 


"paragraph 181.2 3g) i 
an advance to an eligible partnership, the fiscal year-end of _ 


Income Tax Act 


that 


(b) the corporation’s share of the partnership’s income or loss 
for that period 


is of 
(c) the partnership’s income or loss for that period. 


_ Proposed Amendment — 181.2 


. 
je 


will amend subsec. 


Related Provisions: 248(1) — Definition of “specified proportion”. 


History: Para. 181.2(5)(a) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
147(3), applicable to taxation years ending after June 1989. That para. formerly read: 


(a) the total of all amounts each of which is the carrying value of an asset of the 
partnership, at the end of its last fiscal period ending at or before the end of the 
year, described in paragraphs (4)(a) to (d) (other than an asset that is a share of 
the capital stock or indebtedness of a corporation that is exempt from tax under 
section 149 on all of its taxable income), , 


Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


(6) Loan — For the purpose of subsection (4), where a corporation 
made a particular loan to a trust that neither 


(a) made any loans or advances to nor received any loans or ad- 
vances from, nor 


(b) acquired any bond, debenture, note, mortgage, hypothecary 
claim or similar obligation of nor issued any bond, debenture, 
note, mortgage, hypothecary claim or similar obligation to 


a person not related to the corporation, as part of a series of transac- 
tions in which the trust made a loan to another corporation (other 
than a financial institution) to which the corporation is related, the 
least of 


(c) the amount of the particular loan, 


(d) the amount of the loan from the trust to the other corpora- 
tion, and 


(e) the amount, if any, by which 


(i) the total of all amounts each of which is the amount of a 
loan from the trust to any corporation 


exceeds 


(ii) the total of all amounts each of which is the amount of a 
loan (other than the particular loan) from any corporation to 
the trust 


at any time shall be deemed to be the amount of a loan from the 
corporation to the other corporation at that time. 


Related Provisions: 248(10) — Series of transactions. 


History: Para. 181.2(6)(b) amended by 2001, c. 17, subsec. 221(4), to add “hypothe- 
cary claim” (twice), in force June 14, 2001. 


Subsec. 181.2(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 106(3), applica- 
ble after June 1989. 


Interpretation Bulletins: IT-532: Part 1.3 —tax on large corporations. 


Definitions [s. 181.2]: “amount” — 181(3), 181.2(6), 248(1); “carrying value” — 
181(3); “corporation” — 248(1), Interpretation Act 35(1); “financial institution” — 
181(1); “fiscal period” — 249(2)(b), 249.1; “long-term debt” — 181(1); “permanent 
establishment” — 181(2), Reg. 8602; “preferred share” — 248(1); “reserves” — 
181(1); “resident in Canada” — 250; “series of transactions” — 248(10); “share”, 
“specified proportion” — 248(1); “taxation year” — 249, 


1390 


Part I.3 — Tax on Large Corporations 


181.3 (1) Taxable capital employed in Canada of financial 
institution — The taxable capital employed in Canada of a finan- 
cial institution for a taxation year is the total of 


(a) the total of all amounts each of which is the carrying value at 
the end of the year of an asset of the financial institution (other 
than property held by the institution primarily for the purpose of 

resale that was acquired by the financial institution, in the year 
or the preceding taxation year, as a consequence of another per- 
son’s default, or anticipated default, in respect of a debt owed to 
the institution) that is tangible property used in Canada and, in 
the case of a financial institution that is an insurance corpora- 
tion, that is non-segregated property, within the meaning as- 
a ae subsection 138(12), | 


at the end o oe an asset ae ts 


purpose of resal financial institution, 

n the ear Or the Se AS taxation year, asa nepRsAteN ee of 

° the institu cons that is tangible, or for civil law 
> case of yee 


(b) the total of all amounts each of which is an amount in respect 
of a partnership in which the financial institution has an interest 
at the end of the year equal to that proportion of 


(i) the total of all amounts each of which is the carrying value 
of an asset of the partnership, at the end of its last fiscal pe- 
riod ending at or before the end of the year, that is tangible 
aoe tea used in spa sogn 


2010. date’ legisiation | an : bijuralism), subsec. 
pie will. oven cue: 181.3(1)(b)@) by substituting © ‘tangible, or for civil law 


corporeal, property” for “tangible property”, to come into force on Royal. Assen. _. 


Technical Notes (July 2010): See under 124 


that 


(ii) the financial institution’s share of the partnership’s in- 
come or loss for that period 


is of 
(iii) the partnership’s income or loss for that period, and 
(c) an amount that is equal to 


(i). in the case of a financial institution other than an insur- 
ance corporation, that proportion of its taxable capital for the 
year that its Canadian assets at the end of the year is of its 
total assets at the end of the year, 


(ii) in the case of an insurance corporation that was resident 
in Canada at any time during the year and carried on a life 
insurance business at any time in the year, the total of 


(A) that proportion of the amount, if any, by which the 
total of 


(I) its taxable capital for the year, and 


(IL) the amount prescribed for the year in respect of the 
corporation 


exceeds 


(III) the amount prescribed for the year in respect of 
the corporation 


‘bold »® the — primarily’ for the : 


S. 181.3(2) 


that its Canadian reserve liabilities’as at the end of the 
year is of the total of 


(IV) its total reserve liabilities as at the end of the 
year, and 


(V) the amount prescribed for the year in respect of 
the corporation, and 


(B) [Repealed] 


(iii) in the case of an insurance corporation that was resident 
in Canada at any time in the year and throughout the year did 
not carry on a life insurance business, that proportion of its 
taxable capital for the year that the total amount of its Cana- 
dian premiums for the: year is of its total premiums for the 
year, and 


(iv) in the case of an insurance corporation that was through- 
out the year not resident in Canada and carried on an insur- 
ance business in Canada at any time in the year, its taxable 
capital for the year. 
Related Provisions: 181(4) — Limitations respecting inclusions and deductions; 
190.11 — Taxable capital employed in Canada for Part VI tax. 


History: Cl» 181.3(1)(c)@i)(B) repealed by. 2009, c. 2, s..61, applicable to taxation 
years that begin after September 2006. It formerly read: 


(B) the amount, if any, by which 


(1) the amount of its reserves for the year (other than its reserves in respect 
of amounts payable out of segregated funds) that may reasonably be re- 
garded as having been established in respect of its insurance businesses car- 
ried on in-Canada 


exceeds the total of 


(ID) the total of all amounts each of which is the amount of a reserve (other 
than a reserve described in subparagraph 138(3)(a)(i)) to the extent that it 
was included in the amount determined under subclause (I) and was de- 
ductéd in computing its income’ under Part I for the year, 


(III) the total of all amounts each of which is the amount of a reserve de- 
scribed in subparagraph 138(3)(a)(i) to the extent that it was included in the 
amount determined under subclause (I) and was deductible under subpara- 
graph 138(3)(a)@) in computing its income under Part I for the year, and 


(IV) the total of all amounts each of which is the amount outstanding (in- 
cluding any interest accrued thereon) as at the end of the year in respect of a 
policy loan (within the meaning assigned by subsection 138(12)) made by 
the corporation, to the extent that it was deducted in computing the total 
determined under subclause (IID), 


Cl. 181.3(1)(c)(i)(A) substituted by 1994, c. 21, subsec. 83(1), applicable 
(a) to taxation years that end after February 25, 1992; and 


(b) where a corporation elects under para. 84(2)(b) of the amending legislation [see 
under 190.11(b)(i) below], to its 1991 and subsequent taxation years; and, notwith- 
standing subsecs. 152(4) to (5), such assessments and determinations in respect of 
any taxation: year. shall be made as are consequential on the application of the 
above amendment to the corporation’s taxation years that end before February: 26, 
1992. 

Cl. (c)(ii)(A)- formerly read: 


(A) that proportion of its taxable capital for the year that its Canadian reserve 
liabilities as at the end of the year is of its total reserve liabilities as at the end of 
the year, and 


Para. 181,3(1)(a). amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 107, applicable to 
taxation years ending after June 1989. Para. (a) formerly read: 


(a) the total of all amounts each of which is the carrying value at the end of the 
year of an asset of the financial institution that is tangible property used in Can- 
ada (and, in the case of a financial institution that is'an insurance corporation, 
that is non-segregated property, within the meaning assigned by subsection 
138(12)), 


Selected Cases [subsec. 181.3(1)]: Royal Trust Co. v. R., [2001] 3 C.T.C. 2268 
(TCC) (Accounting meaning of “tangible property” accepted). 
Regulations: 8605 (prescribed amounts for 181.3(1)(c)Gi)(A)CD, (II) and (V)). 


Interpretation Bulletins; IT-532: Part I.3 — tax on large corporations. 


(2) Taxable capital of financial institution — The taxable cap- 
ital of a financial institution for a taxation year is the amount, if 
any, by which its capital for the year exceeds its investment allow- 
ance for the year. 


Related Provisions: 181(4)— Limitations respecting inclusions and deductions; 
190.12 — Taxable capital for Part VI tax. 
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(3) Capital of financial institution — The capital of a financial 
institution for a taxation year is 


(a) in the case of a financial institution, other than an authorized 
foreign bank or an insurance corporation, the amount, if any, by 
which the total at the end of the year of 


(i) the amount of its long-term debt, 


(ii) the amount of its capital stock (or, in the case of an insti- 
tution incorporated without share capital, the amount of its 
members’ contributions), retained earnings, contributed sur- 
plus and any other surpluses, and 


(ili) the amount of its reserves for the year, except to the ex- 
tent that they were deducted in computing its income under 
Part I for the year, 


exceeds the total of 


(iv) the amount of its deferred tax debit balance at the end of 


the year, 


(v) the amount of any deficit deducted in computing its 
shareholders’ equity at the end of the year, and 


_ Proposed Amendment — 181.3(3)(a)(v) 


(v) the amount of any deficit deducted in computing its 
shareholders’ equity (including, for this purpose, the 
amount of any provision for the redemption of preferred 
shares) at the end of the year, and 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
124(1), will amend subpara. 181.3(3)(a)(v) to read as above, applicable to taxation 
years that begin after 1995. 
Technical Notes (July 2010): Section 181.3 provides rules for determining the 
capital, taxable capital, taxable capital employed in Canada and investment allow- 
ance of a financial institution (as defined in, subsection 181(1)) for the purposes of 
the Part I.3 tax on large corporations, 
Section 181.3 is amended in two respects. First, changes are made to. several 
paragraphs of subsection 181.3(3) to accommodate a change to the accounting pres- 
entation of redeemable preferred shares. Second, a new subparagraph and a new 
clause are added, respectively, to paragraph 181.3(3)(c) and subparagraph 
181.3(3)(d)(iv) to reflect the manner in which property and casualty insurers are re- 
quired to account for claims reserves, 
Preferred Shares 
The accounting procedures described in the notes to amended section 181.2 of the 
Act are relevant to financial institutions as well as to other corporations, and readers 
may consult those notes for additional background. As in that section, the amend- 
ments introduced to section 181.3 include, in the computation of a deficit deducted in 
computing shareholders’ equity, the amount of any provision for the redemption of 
preferred shares. This inclusion is added to three specific provisions: subparagraph 
181.3(3)(a)(v) in respect of financial institutions other than insurers and authorized 
foreign banks; subparagraph 181.3(3)(b)(iv) in respect of Canadian-resident life in- 
surance corporations; and subparagraph 181.3(3)(c)(v) in respect of other Canadian- 
resident insurance companies. 


(vi) any amount deducted under subsection 130.1(1) or 
137(2) in computing its income under Part I for the year, to 
the extent that the amount can reasonably be regarded as be- 
ing included in the amount determined under subparagraph 
(i), (ii) or (iii) in respect of the institution for the year; 


(b) in the case of an insurance corporation that was resident in 
Canada at any time in the year and carried on a life insurance 
business at any time in the year, the amount, if any, by which the 
total at the end of the year of 


(i) the amount of its long-term debt, and 


(ii) the amount of its capital stock (or, in the case of an insur- 
ance corporation incorporated without share capital, the 
amount of its members’ contributions), retained earnings, 
contributed surplus and any other surpluses 


exceeds the total of 


(iii) the amount of its deferred tax debit balance at the end of 


the year, and 


(iv) the amount of any deficit deducted in computing its 
shareholders’ equity at the end of the year; 


Income Tax Act 


Application: The July 16, 


124(2), will amend subpara. 181.3(3)(b)(i 


(c) in the case of an insurance corporation that was resident in 
Canada at any time in the year and throughout the year did not 
carry on a life insurance business, the amount, if any, by which 
the total at the end of the year of 


(i) the amount of its long-term debt, 


(ii) the amount of its capital stock (or, in the case of an insur- 
ance corporation incorporated without share capital, the 
amount of its members’ contributions), retained earnings, 
contributed surplus and any other surpluses, and 


(ili) the amount of its reserves for the year, except to the ex- 
tent that they were deducted in computing its income under 
Part I for the year, 


exceeds the total of 


(iv) the amount of its deferred tax debit balance at the end of 
the year, 


(v) the amount of any deficit deducted in computing its 
shareholders’ equity at the end of the year, and 


Proposed Amendment — 181.3(3)(c)(v) 

(v) the amount of any deficit deducted in computing its 

shareholders’ equity (including, for this purpose, the — 

amount of any provision for the redemption of preferred — 

shares) at the end of the year, : io) 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
124(3), will amend subpara. 181.3(3)(c)(v) to read as above, applicable to taxation 
years that begin after 1995. . ee : 
Technical Notes (July 2010): See under 181.3(3)(a)(v). 


(vi) the total amount of its deferred acquisition expenses in 
respect of its property and casualty insurance business in 
Canada, to the extent that it can reasonably be attributed to 
an amount included in the amount determined under subpara- 
graph (iii); 

Proposed Addition — 181.3(3)(c)(vii) 


(vii) any amount recoverable through reinsurance, to the 
extent that it can reasonably be regarded as being included 
in the amount determined under subparagraph (iii) in re- J 
spect of a claims reserve; |. 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
124(4), will add subpara. 181.3(3)(c)(vii), applicable to taxation years that begin af- 
ter 1995, . 
Technical Notes (July 2010): Claims Reserves > 
In general, a corporation is required to compute amounts relevant in determining its . 
tax payable under Part 1.3 of the Act using generally accepted ‘accounting principles © 
(GAAP). is 2h) en aay 
The Canadian Institute of Chartered Accountants’ Handbook (the Handbook), which 
is the principle authority of GAAP in Canada, requires that property and casualty 
insurers account for claims reserves on a gross basis, rather than net of reinsurance. 
Paragraphs 181.3(3)(c) and (d) stipulate the amounts to be included 
the capital of an insurance corporation resident in Canada (other than a lif 
corporation) and an insurance corporation not resident in Canada, respectively. 
Among other things, claims reserves are required under these paragraphs to be in- 
cluded in computing the capital of such a corporation. a oe 
New subparagraph 181.3(3)(c)(vii) and clause 181.3(3)(d)(iv)(F) allow such corpora- 
tions to reduce their capital by an amount that is recoverable through surance, to 
the extent that the amount relates to an amount that was included in capital as a 
claims reserve. In this way, claims reserves are included on a net of reinsurance basis 
under paragraphs 181.3(3)(c) and (d). lo eae 


eete 


(d) in the case of an insurance corporation that was throughout 
the year not resident in Canada and carried on an insurance busi- 
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ness in Canada at any time in the year, the total at the end of the 
year of -— ) 


(i) the amount that is the greater of 
(A) the amount, if any, by which 


(I) the corporation’s surplus funds derived from opera- 
tions (as defined in subsection 138(12)).as of the end 
of the year, computed, as if no tax were payable under 
this Part or Part VI for the year 


exceeds the total of all amounts each of which is 


(ID) an amount on which the corporation was required 
to pay, or would but for subsection 219(5.2) have been 
required to pay, tax under Part XIV for a preceding 
taxation year, except the portion, if any, of the amount 
on which tax was payable, or would have been paya- 
ble, because of subparagraph 219(4)(a)(i,1), and 


(II) an amount on which the corporation was required 
to pay, or would but for subsection 219(5.2) have been 
required to pay, tax under subsection 219(5.1) for the 
year because of the transfer of an insurance business 
to which subsection 138(11.5) or (11.92) has applied, 
and 


(B) the corporation’s attributed surplus for the year, 


(ii) any other surpluses relating to its insurance businesses 
carried on in Canada, 


(iii) the amount, of its long-term debt that may reasonably be 
regarded as relating to its insurance businesses carried on in 
_ Canada, and 


(iv) the amount, if any, by which 


(A) the amount of its reserves for the year (other than its 
reserves in respect of amounts payable out of segregated 
funds) that may reasonably be regarded as having been 
established in respect of its insurance businesses carried 
on in Canada 


exceeds the total of 


(B) the total of all amounts each of which is the amount 
of a reserve (other than a reserve described in subpara- 
graph 138(3)(a)(i)) to the extent that it was included in the 
amount determined under clause (A) and was deducted in 
computing its income under Part I for the year, 


(C) the total of all amounts each of which is the amount 
of a reserve described in subparagraph 138(3)(a)() to the 
extent that it was included in the amount determined 
under clause (A) and was deductible under subparagraph 
138(3)(a)() in computing its income under Part I for the 
year, : 


(D) the total of all amounts each of which is the amount 
outstanding (including any interest accrued thereon) as at 
the end of the year in respect of a policy loan (within the 
meaning assigned by subsection 138(12)) made by the 
corporation, to the extent that it was deducted in comput- 
ing the amount determined under clause (C), and 


(E) the total amount of its deferred acquisition expenses 
in respect of its property and casualty insurance business 
in Canada, to the extent that it can reasonably be attrib- 
uted to an amount included in the amount determined 
under clause (A); and 


Technical Notes (July 2010): See under 181. 
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(e) in the case of an authorized foreign bank, the total of. 

(i) 10% of the total of all amounts, each of which is the risk- 
weighted amount at the end of the year of an on-balance 
sheet asset or,an off-balance sheet.exposure of the. bank in 
respect of its Canadian banking business that the bank would 
be required to report under the OSFI risk-weighting: guide- 
lines if those guidelines applied and required a report at that 
time, and 


(ii) the total of all amounts, each of which is an amount at the 
end of the year in respect. of the bank’s, Canadian banking 
business. that 


(A) if the bank were a bank listed in Schedule II to the 
Bank Act, would be required under the risk-based capital 
adequacy guidelines issued by the Superintendent of Fi- 
nancial Institutions and applicable at that time to be de- 
ducted from the bank’s capital in determining the amount 
of capital available to satisfy the Superintendent’s re- 
quirement that capital equal a particular proportion of 
risk-weighted assets and exposures, and 


(B) is not an amount in respect of a loss protection facility 
required to be deducted from capital under the Superin- 
tendent’s guidelines respecting asset securitization appli- 
cable at that time. 


Related Provisions: 181(4) — Limitations respecting inclusions and deductions; 
190.13 — Capital for Part VI tax. 


History: The opening words of para. 181.3(3)(a) amended, and para. 181.3(3)(e) ad- 
ded, by 2001, c. 17, subsecs. 163(1), (2), applicable after June 27, 1999. The opening 
words formerly read: 


(a) in the case of a financial institution other than an insurance corporation, the 
amount, if any, by which the total at the end of the year of 


Subpara. 181.3(3)(d)(i) amended by 1998, c. 19, s. 196, applicable to 1994 et seq. Sub- 
para. 181.3(3)(d)(i) formerly read: 


(i) the greater of its surplus funds derived from operations (within the meaning 
assigned by subsection 138(12)), computed as if no tax were payable under this 
Part or Part VI for the year, and its attributed surplus for the year, 


Subpara. 181.3(3)(c)(vi) added by 1994, c. 21, subsec. 83(2), applicable to 1992 et seq. 


Subpara. 181.3(3)(d)(i) substituted by 1994, c. 21, subsec. 83(3), applicable to 1992 et 
seg. That subpara. formerly read: 


(i) the greater of its surplus funds' derived from operations (within the meaning 
assigned by subsection 138(12)) and its attributed surplus for the year, 


Cl. 181.3(3)(d)(iv)(E) added by 1994, c. 21, subsec. 83(4), applicable to 1992 er seq. 


Subpara. 181.3(3)(a)(vi) added by 1994, c. 7, Sch. II (1991, c, 49), subsec. 148(1), 
applicable to taxation years ending after June 1989. 


1.T. Technical News: 28 (large corporations tax — long-term debt). 


(4) Investment allowance of financial institution — The in- 
vestment allowance for a taxation year of a corporation that is a 
financial institution is 


(a) in the case of a corporation that was resident in Canada at 
any time in the year, the total of all amounts each of which is the 
carrying value at the end of the year of an eligible investment of 
the corporation; 


(b) in the case of an insurance corporation that was throughout 
the year not resident in Canada, the total of all amounts each of 
which is the carrying value at the end of the year of an eligible 
investment: of the ‘corporation that was used or held by it in the 
year in the course of carrying on an insurance business in 
Canada; 


(c) in the case of an authorized foreign bank, the total of all 
amounts each of which is the amount at the end of the year, 
before the application of risk weights, that the bank would be 
required to report under the OSFI risk-weighting guidelines if 
those guidelines applied and required a report at that time, of an 
eligible investment used or held by the bank in the year in the 
course of carrying on its Canadian banking business; and 


(d) in any other case, nil. 


Related Provisions: 181(4) — Limitations re inclusions and deductions; 181.3(5) — 
Meaning of “eligible investment”; 181.5(6) — Whether corporations related. 
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History: Subsec. 181.3(4) amended by 2001, c. 17, subsec. 163(3), applicable after 
June 27, 1999. Subsec. (4) formerly read: 


(4) The investment allowance of a financial institution for a taxation year is, 


(a) in the case of a financial institution that was resident in Canada at any 
time in the year, the total of all amounts each of which is the carrying value 
at the end of the year of an asset of the financial institution that is a share of 
the capital stock or long-term debt of another financial institution (other than 
an institution that is exempt from tax under this Part) that is related to the 
institution (and, in the case of a financial institution that is an insurance cor- 
poration, that is non-segregated property within the meaning assigned by 
subsection 138(12)), 


(b) in the case of an insurance corporation that was throughout the year not 
resident in Canada, the total of all amounts each of which is the carrying 
value at the end of the year of an asset of the financial institution that 


(i) is non-segregated property (within the meaning assigned by subsec- 
tion 138(12)), 


(ii) is a share of the capital stock or long-term debt of another financial 
institution (other than an institution that is exempt from tax under this 
Part) that is related to the institution, and 

(iii) was used by it in the year in, or held by it in the year in the course 
of, carrying on an insurance business in Canada, and 


(c) in any other case, nil, 


and, for the purposes of this subsection, a credit union and another credit union 
of which the credit union is a shareholder or member shall be deemed to be 
related to each other. 
Para. 181.3(4)(a), subpara. (4)(b)(ii) and that portion of subsec. (4) following para. (c) 
substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 148(3), (4), (5), applicable to 
taxation years ending after June 1989. Those portions formerly read: 


(a) in the case of a financial institution that was resident in Canada at any 
time in the year, the total of all amounts each of which is the carrying value 
at the end of the year of an asset of the financial institution that is a share of 
the capital stock or long-term debt of another financial institution that is re- 
lated to the institution (and, in the case of a financial institution that is an 
insurance corporation, that is non-segregated property, within the meaning 
assigned by subsection 138(12)), 


(ii) is a share of the capital stock or long-term debt of another financial 
institution that is related to the institution, and 


and, for the purposes of this subsection, 


(d) a credit union and another credit union of which the credit union is a 
shareholder or member, as the case may be, shall be deemed to be related to 
each other, and 


(e) a particular deposit insurance corporation (within the meaning assigned 
by subsection 137.1(5)), a subsidiary wholly owned corporation of the par- 
ticular deposit insurance corporation that is deemed by subsection 137.1(5.1) 
to be a deposit insurance corporation and a corporation that in relation to the 
particular deposit insurance corporation is a member institution (within the 
meaning assigned by subsection 137.1(5)) shall be deemed to be related to 
each other. 


(5) Interpretation — For the purpose of subsection (4), 


(a) an eligible investment of a corporation is a share of the Capi- 
tal stock or long-term debt (and, where the corporation is an in- 
surance corporation, is non-segregated property within the 
meaning assigned by subsection 138(12)) of a financial institu- 
tion that at the end of the year 


(i) is related to the corporation, 
(ii) is not exempt from tax under this Part, and 


(iii) is resident in Canada or can reasonably be regarded as 
using the proceeds of the share or debt in a business carried 
on by the institution through a permanent establishment (as 
defined by regulation) in Canada; and 


(b) a credit union and another credit union of which the credit 
union is a shareholder or member are deemed to be related to 
each other. 
History: Subsec. 181.3(5) added by 2001, c. 17, subsec. 163(3), applicable after June 
27, 1999, except that in its application to taxpayers other than authorized foreign banks 


for taxation years that end before 2002, para. 181.3(5)(a) shall be read without refer- 
ence to subpara. (iii). 


Regulations: 8201 (meaning of “permanent establishment” for 181.3(5)(a)(iii)). 


Income Tax Act 


Selected Cases [s. 181.3]: Manufacturers Life Insurance Co. v: R., [2000] 1 C.T.C, 
2481 (TCC) (Balance sheet figures to be used for capital tax base; amounts were not 
“reserves” or “surpluses’’). 

Definitions [s. 181.3]: “amount” — 181(3), 248(1); “attributed surplus” — 181(2), 
Reg. 2405(3), 8602; “authorized foreign bank”, “bank”, “business” — 248(1); “Can- 
ada” — 255, Interpretation Act 35(1); “Canadian assets” — 181(2), Reg. 8602; “Cana- 
dian banking business” — 248(1); “Canadian premiums”, “Canadian reserve liabili- 
ties” —181(2), Reg. 8602; “carrying on business in Canada” — 253; “carrying 
value” — 181(3); “corporation” — 248(1), Interpretation Act 35(1); “corporeal” — 
Quebec Civil Code art. 899, 906; “credit union” — 137(6), 248(1); “eligible invest- 
ment” — 181.3(5); “financial institution” — 181(1); “fiscal period” — 249, 249.1; “in- 
surance corporation”, “life insurance business” — 248(1); “long-term debt” — 181(1); 
“OSFI risk-weighting guidelines” — 248(1); “permanent establishment” — Reg. 8201; 
“preferred share”, “property”, “regulation” —248(1); “related” — 181.3(5)(b), 
181.5(6), (7), 251(2); “reserves” — 181(1); “resident in Canada”. — 250; “share”, 
“shareholder”, “subsidiary wholly-owned corporation” — 248(1); “taxation year” — 
249; “total assets”, “total premiums”, “total reserve liabilities’? — 181(2), Reg. 8602. 


181.4 Taxable capital employed in Canada of non-resi- 
dent — The taxable capital employed in Canada for a taxation year 
of a corporation (other than a financial institution) that was through- 
out the year not resident in Canada is the amount, if any, by which 


(a) the total of all amounts each of which is the carrying value at 
the end of the year of an asset of the corporation used by it in the 
year in, or held by it in the year in the course of, carrying on any 
business carried on by it during the year through a permanent 
establishment in Canada 


exceeds the total of 


(b) the amount of the corporation’s indebtedness at the end of 
the year (other than indebtedness described in any of paragraphs 
181.2(3)(c) to (f)) that may reasonably be regarded as relating to 
a business carried on by it during the year through a permanent 
establishment in Canada, 


(c) the total of all amounts each of which is the carrying value at 
the end of the year of an asset described in subsection 181.2(4) 
of the corporation that was used by it in the year in, or held by it 
in the year in the course of, carrying on any business carried on 
by it during the year through a permanent establishment in Can- 
ada, and 


(d) the total of all amounts each of which is the carrying value at 
the end of the year of an asset of the corporation that 


(1) is a ship or aircraft operated by the corporation in interna- 
tional traffic or is personal property used in its business of 
transporting passengers or goods by ship or aircraft in inter- 
national traffic, and 


Proposed Amendment — 181.4(d)(i) _ 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 236, 


amend subpara. 181.4(d)(i) by substituting “personal or movable property” for “per- 
sonal property”, to come into force on Royal Assent. <2 


Technical Notes (July 2010): See under 12(4). 


(1i) was used by the corporation in the year in, or held by it in 
the year in the course of, carrying on any business during the 
year through a permanent establishment in Canada, 


if the country in which the corporation is resident imposed 
neither a capital tax for the year on similar assets nor a tax for 
the year on the income from the operation of a ship or aircraft in 
international traffic, of any corporation resident in Canada dur- 
ing the year. 
History: Subpara. 181.4(d)(i) amended by 1998, c. 19, s. 197, applicable to 1995 et 
seq. 
(i) is a ship or aircraft operated by the corporation in international traffic or is 
personal property used in its business of transporting passengers or goods in in- 
ternational traffic, and . 
Para. 181.4(d) added by 1994, c. 7, Sch. II (1991, c. 49), s. 149, applicable to taxation 
years ending after June 1989. 
Definitions [s. 181.4]: “amount” — 181(3), 248(1); “business” — 248(1); “Can- 
ada” — 255; “carrying on business in Canada” — 253; “carrying value” — 181(3); 
“corporation” — 248(1), Interpretation Act 35(1); “financial institution” — 181(1); 
“international traffic” — 248(1); “movable” — Quebec Civil Code art. 900-907; “per- 
manent establishment” — 181(2), Reg. 8602; “resident in Canada” — 250. 


Interpretation Bulletins [s. 181.4]: IT-532: Part I.3 — tax on large corporations. 
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181.5 (1) Capital. deduction — Subject to subsection (1-1), the 
capital deduction of a corporation for a taxation year is $50 million 
unless the corporation is related to another corporation at any time 
in the taxation year, in which case, subject to subsection (4), its cap- 
ital deduction for the year is nil. ¥ 

History: Subsec. 181.5(1) amended by 2003, c. 15, subsec. 86(1), applicable to 2004 
et seq. Subsec. 181.5(1) formerly read: 


(1) The capital deduction of a corporation for a taxation. year, is $10,000,000 
unless the corporation was related to another corporation at any time. in the year, 
in which case, subject to subsection (4), its capital deduction for the year is nil. 


(1.1) Exceptions — For the purposes of applying subsection 
125(5.1), the definitions “unused surtax credit” in subsections 
181.1(6) and 190.1(5), and subsection 225.1(8), the amount of tax 
in respect of a corporation under subsection 181.1(1) for a taxation 
year is to be determined as if the reference to “$50 million” in sub- 
section (1) were a reference to “$10 million”. 

Related Provisions: 181.5(4.1) — Parallel rule re allocation of $10 million among 
associated corporations. 

History: Subsec. 181.5(1.1) added by 2003, c. 15, subsec. 86(1), applicable to 2004 et 
seq. } 


(2) Related corporations — Subject to subsection (4.1),.a cor- 
poration that is related to any other corporation at any time in a 
taxation year of the corporation that ends in a calendar year may file 
with the Minister in prescribed form an agreement on behalf of the 
related group of which the corporation is a member under which an 
amount that does not exceed $50 million is allocated among all cor- 
porations that are members of the related group for each taxation 
year of each such corporation ending in the calendar year and at a 
time when it was a member of the related group. 
Related Provisions: 181.5(4)—Amount allocated; _181.5(6) — Corporations 
deemed not related. 

History: Subsec. 181.5(2) amended by 2003, c. 15, subsec. 86(1), applicable to 2004 
et seg. Subsec. 181.5(2) formerly read: 


(2) A corporation that is related to any other corporation at any time in a taxation 
year of the corporation ending in a calendar year may file’ with the Minister in 
prescribed form an agreement on behalf of the related group of which the corpo- 
ration is a member under which an amount that does not exceed $10,000,000 is 
allocated among all corporations that are members of the related group for each 
taxation year of each such corporation ending in the calendar year and at a time 
when it was a member of the related group. 
Interpretation Bulletins: IT-532: Part I.3 — tax on large corporations. 


Forms: T2 SCH 36: Agreement among related corporations — Part I.3 tax. 


(3) Allocation by Minister — Subject to subsection (4.1), the 
Minister may request a corporation that is related to any other cor- 
poration at the end of a taxation year to file with the Minister an 
agreement referred to in subsection (2) and, if the corporation does 
not file such an agreement. within 30 days after receiving the re- 
quest, the Minister may allocate an amount among the members of 
the related group of which the corporation is a member for the taxa- 
tion year not exceeding $50 million. 

History: Subsec. 181.5(3) amended by 2003, c. 15, subsec. 86(1), applicable to 2004 
et seq, Subsec. 181.5(3) formerly read: 


(3) ldem — The Minister may request a corporation that is related to any other 
corporation at the end of a taxation year to file with the Minister an agreement 
referred to in subsection (2) and, if the corporation does not file such an agree- 
ment within 30 days after receiving the request, the Minister may allocate an 
amount among the members of the related group of which the corporation is a 
member for the year not exceeding $10,000,000. 


(4) Idem — The least amount allocated for a taxation year to a 
member of a related group under an agreement described in subsec- 
tion (2) or by the Minister pursuant to subsection (3) is the capital 
deduction of that member for that taxation year. 


(4.1) Exceptions — For the purposes of applying subsection 
125(5.1), the definitions “unused surtax credit” in subsections 
181.1(6) and 190.1(5), and subsection 225.1(8), subsections (2) to 
(4) are to be read as if the amount determined under subsection (2) 
or (3), as the case may be, in respect of the corporation for the taxa- 
tion year were that proportion of $10 million that the amount other- 
wise determined in respect of the corporation for the taxation year 
under that subsection is of $50 million. 


S. 181.6 


History: Subsec. 181.5(4.1) added by 2003, .c. 15, subsec. 86(2), applicable to 2004 et 
seq. 


(5) Idem — Where.a corporation (in this subsection referred to as 
the “first corporation”) has more than one taxation year ending in 
the same calendar year and is related in 2 or more of those taxation 
years to another corporation that has a taxation year ending in that 
calendar year, the capital deduction of the first corporation for each 
such ‘taxation year at the end.of which it is related to the other cor- 
poration is an amount:equal to its capital deduction for the first such 
taxation year., 


(6) ldem — Two corporations that would, but for this subsection, 
be related to each other by reason only of 


(a) the control of any corporation by Her Majesty in right of 
Canada or a province, or 


_(b) a right referred to in paragraph 251(5)(b), 


are, for the purposes of this section and subsection 181.3(4), 
deemed not to be related to,each other except that, where at any 
time a taxpayer has a right referred to in paragraph 251(5)(b) with 
respect to shares and it can reasonably be considered that one of the 
main purposes for the acquisition of the right was to avoid any limi- 
tation on the amount of a corporation’s capital deduction for a taxa- 
tion year, for the purpose of determining whether a corporation is 
related to any other corporation, the corporations are, for the pur- 
poses of this section, deemed to be in the same position in relation 
to each other as if the right were immediate and absolute and as if 
the taxpayer had exercised the right at that time. 


Related Provisions: 256(6), (6.1) — Meaning of “control”. 


History: The closing words of subsec. 181.5(6) amended by 1998, ¢. 19, s. 198, appli- 

cable after April 26, 1995. The closing words formerly, read: 
shall, for the purposes of this section and subsection 181.3(4), be deemed not to 
be related. to each other except that, where at any time a taxpayer has a right 
referred to in paragraph 251(5)(b) with respect to shares and it may reasonably 
be considered that.one of the main purposes of the acquisition of the right was to 
avoid any. limitation on the amount of a corporation’s capital deduction for a 
taxation year, for the purposes of determining whether a corporation is related to 
any other corporation, the corporations shall, for the purposes of this section, be 
deemed to be in the same position in relation to each other as if, the taxpayer 
owned the shares. 


(7) Related corporations that are not associated — For the 
purposes of. subsection 181.3(4) and this. section, a Canadian-con- 
trolled. private :corporation and another corporation to. which it 
would; but for this subsection, ‘be related at any time shall be 
deemed not to be related to each other at that time where the corpo- 
rations are not associated with each other at that time. 

History: Subsec. 181.5(7) added by 1994, c. 7, Sch. II (1991, c. 49), s. 150, applicable 
to 1991 et seg. and, where a corporation so elected by notifying the Minister of Na- 
tional Revenue in writing before 1992 [1994, c..7, Sch. VIII (1993, c, 24), s. 159 pro- 
vides that where such an election is made before December 11, 1993, the election shall 
be deemed to have been made before 1992] (and, where applicable, by filing with the 
Minister in prescribed form:a revised agreement for the purposes of subsec. 181.5(2)), 
to its 1989 and.1990 taxation years. 


Definitions [s. 181.5]: “amount” — 181(3), 248(1); “associated” — 256; “calendar 
year” — Interpretation Act 37(1)(a); “Canadian-controlled private corporation” — 
125(7), 248(1); “control” —256(6), (6.1); “corporation” — 248(1), Interpretation Act 
35(1); “Her Majesty” — Interpretation Act 35(1);;“Minister’, “prescribed” — 248(1), 
“province” — Interpretation. Act 35(1); “related” — 181.5(6), (7), 251(2); “related 
group” — 251(4); “share” —248(1); “taxation year” — 249; “taxpayer” — 248(1). 


181.6 Return — Every corporation that is or would, but for sub- 
section 181.1(4), be liable to pay tax under this Part for a taxation 
year shall file with the Minister, not later than the day on or before 
which the corporation is required by section 150 to file its return of 
income for the year under Part I, a return of capital for the year in 
prescribed form containing an estimate of the tax payable under this 
Part by it for the year. 


Related Provisions: 150.1(5) — Electronic filing; 235. — Penalty for failure to file 
return even where no balance owing. 


History: S. 181.6 amended by 1994, c. 7, Sch. VIII (1993, c. 24), 's. 108, to add “‘that is 
or would, but for subsection 181.1(4), be”, applicable to 1992 et seq. 


Definitions [s. 181.6]: “corporation” — 248(1), Interpretation Act 35(1); “Min- 
ister” — 248(1); “prescribed” — 248(1); “taxation year” — 249. 
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Forms: T2 SCH 33: Part 1.3 tax on large corporations; T2 SCH 34: Part 1.3 tax on 
financial institutions; T2 SCH 35: Part I.3 tax on large insurance corporations; T2 SCH 
342: Nova Scotia tax.on large corporations; T2 SCH 343: Nova, Scotia tax on large 
corporations — agreement among related corporations; T2 SCH 37: Calculation of un- 
used surtax credit; T2 SCH 361: New Brunswick tax on large ‘corporations; T2 SCH 
362: New Brunswick tax on large corporations — agreement among’ related 
corporations. j 


181.7 Provisions applicable to Part — Sections 152, 158 and 
159, subsection 161(11), sections 162 to 167 and Division J of Part 
I apply to this Part with such modifications as the circumstances 
require and, for the purpose of this section, paragraph 152(6)(a) 
shall be read as follows: See 


“(a) a deduction under section 181.1(4) in respect of any un- 
used surtax credit (within the meaning assigned by subsection 
181.1(6)) for a subsequent taxation year,” 


Related Provisions: 157(1), (2), (2.1) —Instalment and payment obligations; 
161(1), (4.1) — Interest. 


History: S. 181.7 substituted for 181.7 to 181.9 by 1994, c. 7, Sch. VIII (1993, ¢. 24), 
s. 109, applicable to 1992 er seg. Ss. 181.7 to 181.9 formerly read: 


181.7 (1) Payment of tax — Every corporation liable to pay tax under this Part 
for a taxation year shall pay to the Receiver General in respect of the year 


(a) either 


(i) on or before the last day of each month in the year, '/i2 of the amount 
estimated by it to be its tax payable under this Part for the year, 


(ii) on or before the last day of each month in the year, '/i2 of its first 
instalment base for the year, or 


(ili) on or before the last day of each of the first two months in the year, 
‘iz of its second instalment base for the year, and on or before the last 
day of each of the following months in the year, '/io of the amount by 
which its first instalment base for the year exceeds '/ of its second in- 
stalment base for the year; and 


(b) the remainder of its tax payable under this Part for the year, on or before 
the day on or before which the corporation is, pursuant to paragraph 
157(1)(b), required ‘to pay the remainder of its tax payable under Part I for 
the year or would be so required if a remainder of that tax were payable and, 
where the corporation so elects in its return of income under this Part for the 
year, if clause 157(1)(b)(i)(A) were read as follows: 


“(A) the corporation carried on an active business in Canada in the 
year or in its immediately preceding taxation year, and” 


(2) Instalment bases — In this section, 


(a) the first instalment base of a corporation for a particular taxation year is 
the product obtained when the tax payable under this Part by the corporation 
for its taxation year immediately preceding the particular year is multiplied 
by the ratio that 365 is of the number of days in that preceding year, and 


(b) the second instalment base of a corporation for a particular taxation year 
is the amount of the first instalment base of the corporation for its taxation 
year immediately preceding the particular year, 


but where a particular taxation year of a corporation that was formed as a result 
of an amalgamation or merger is its first taxation year ending after the amalga- 
mation or merger, as the case may be, 


(c) its first instalment base for the particular year is the total of all amounts 
each of which is the product obtained when the tax payable under this Part 
by a corporation that entered into the amalgamation or merger, for its last 
taxation year preceding the amalgamation or merger is multiplied by the ra- 
tio that 365 is of the number of days in that year, and 


(d) its second instalment base for the particular year is the total of all 
amounts each of which is an amount equal to the first instalment base of a 
corporation that entered into the amalgamation or merger, for its last taxa- 
tion year preceding the amalgamation or merger. 


181.8 (1) Interest — Where, at any time after the day on or before which a cor- 
poration is required to pay the remainder of its tax payable under this Part for a 
taxation year, : 


(a) the amount of its tax payable under this Part for the year 
exceeds 


(b) the total of all amounts each of which is the amount paid at or before that 
time on account of its tax payable and applied as at that time by the Minister 
against the corporation’s liability for an amount payable under this Part for 
the year, 


the corporation shall pay to the Receiver General interest at a prescribed rate on 
the excess, computed for the period during which that excess is outstanding. 

(2) Idem — Where a corporation that is required by this Part to pay an instal- 
ment of tax has failed to pay all or any part thereof on or before the day on or 
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before which the instalment was required to be paid, it shall pay to the Receiver 
General, in addition to the interest payable under subsection (1); interest at a — 
Prescribed rate on the amount that it failed to pay, computed from the day on or_, 
before which the amount was required to be paid to the earlier of the day of .. 
payment and the beginning of the period in respect of which the corporation is 
required to pay interest thereon under that subsection. © 


(3) Limitation on instalments — For the purposes of subsection (2), where ale 
Corporation is required to pay an instalment of tax for a taxation year computed 
by reference to a method described in subsection 181.7(1), the corporation shall 
be deemed to have been liable to pay an instalment computed by reference to 
(a) its tax payable under this Part for the year, 
(b) its first instalment base for the year, or 


(c) its second instalment base for the year and its first instalment base for the 
year, 


whichever method gives rise to the least amount required to be paid by the cor- 
poration on or before the days referred to in subparagraphs 181.7(1)(a)(i) to (iii). 


181.9 Provisions applicable to Part — Sections 152, 158 and-159, subsections ~ 
161(2.1), (2.2) and (11), sections 162 to 167 and Division J of Part I are applica- 
ble to this Part with such modifications as the circumstances require. 


Para. 181.7(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 151, applicable to 
taxation years ending after June 1989, except that, in its application to taxation years 
ending before 1991, an election referred to in the para. made by a corporation by noti- 
fying the Minister of National Revenue in writing before 1992 [1994, c. 7, Sch. VIII 
(1993, c. 24), s. 159 provides that where such an election is made before December 11, 
1993, the election shall be deemed to have been made before 1992] shall be deemed to 
have been made by the corporation in its return of income under Part I.3 for the taxa- 
tion year to which the election relates. Para. 181.7(1)(b) formerly read: 
(b) the remainder of its tax payable under this Part for the year, on or before the ; 
day on or before which the corporation is, pursuant to paragraph 157(1)(b), re- — 
quired to pay the remainder of its tax payable under Part I for the year or would 
be so required if a remainder of that tax were payable. 
Definitions [s. 181.7]: “unused surtax credit” — 181.1(6). 


Interpretation Bulletins [s. 181.7]: IT-532: Part I.3 —tax on large corporations. . 


181.71 Provisions applicable— Crown corporations — 
Section 27 applies to this Part with any modifications. that the cir- 
cumstances require. 


History: S. 181.71 added by 1998, c. 19, s. 199, applicable to taxation years that end 
after June 1989. 


Interpretation Bulletins [s. 181.71]: IT-532: Part 1.3 — tax on large corporations. 


PART Il — TOBACCO MANUFACTURERS’ 
SURTAX 


182. (1) Surtax — Every corporation shall pay a tax under this 
Part for each taxation year equal to 50% of the corporation’s Part I 
tax on tobacco manufacturing profits for the year. 

Related Provisions: 182(2) — Calculation of Part I tax; 183 — Return and payment 
of tax. ; 

History: Subsec. 182(1) amended to replace “40%” with “50%” by 2001, c. 16, s. 43, 
applicable to taxation years ending after April 5, 2001, except that, in its application to 


a corporation’s taxation year that includes that day, the subsec., as amended, shall be 
read as follows: 


(1) Surtax — Every corporation shall pay a tax under this Part for the corpora- 
tion’s taxation year that includes April 5, 2001, equal to the total of 


(a) 40% of that proportion of the corporation’s Part I tax’ on tobacco manu- 
facturing profits for the year that the number of days in the year that are 
before April 6, 2001, is of the total number of days in the year, and 


(b) 50% of that proportion of the corporation’s Part I tax on tobacco manu- 
facturing profits for the year that the number of days in the year that are after 
April 5, 2001, is of the total number of days in the year. : 


Subsec. 182(1) amended by 2000, c. 30, s. 173, applicable to taxation years that end 
after February 8, 2000. The subsec. formerly read: > 


(1) Surtax — Every corporation shall pay a tax under this Part for éach taxation 
year equal to 40% of that proportion of the corporation’s Part I tax.on tobacco 
manufacturing profits for the year that 


(a) the number of days in the year that are after February 8, 1994 and before 
February 9, 2000 ; > 


is of 


(b) the number of days in the year. 
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Para. 182(1)(a) amended by 1997, c. 26, s. 77, applicable to taxation years ending after 
February 8, 1997. Para. (a) formerly read: 


(a) the number of days in the year that are after February 8, 1994 and before 
February 9, 1997 ‘3 
(2) Definitions — In this Part, 


“exempt activity”, of a particular corporation, means 
(a) farming; or 
(b) processing leaf tobacco, if 


(i) that processing is done by, and is the principal business 
of, the particular corporation, 


(ii) the particular corporation does not manufacture any to- 
bacco product, and 


(iii) the particular corporation is not related to any other cor- 
poration that carries on* tobacco manufacturing (determined, 
in respect of the other corporation, as if the particular corpo- 
ration did notexist and the definition “tobacco manufactur- 
ing” were read without reference to the words “in Canada’’); 


“Part I tax on tobacco manufacturing profits” of a corporation 
for a taxation year means 21% of the amount determined by the 
formula 


where 


A. is the amount that would be the corporation’s Canadian manu- 
facturing and processing profits for the year, within the meaning 
assigned by subsection 125.1(3), if the total of all amounts, each 

of which is the corporation’s loss for the year from an active 
business, other than tobacco manufacturing, carried on by it in 
Canada, were equal to the lesser of 


(a) that total otherwise determined, and 


(b) the total of all amounts, each of which is the amount of 
the corporation’s income for the year from an active busi- 
ness, other than tobacco manufacturing, carried on by it in 
Canada. . 


Bis the corporation’s tobacco manufacturing capital and labour 
cost for the year, 


C is the total of the corporation’s cost of manufacturing and 
processing capital for the year and its cost of manufacturing and 
processing labour for the year, within the meanings assigned by 
regulations made for the purposes of section 125.1, and 

D is 

(a) where the corporation is a Canadian-controlled private 
corporation throughout the year, the corporation’s business 


limit for the year as determined for the purpose of section 
125, and 


(b) in any other case, nil; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


Regulations: 5202, 5204 (cost of manufacturing and processing capital, cost of man- 
ufacturing and processing labour). 


“tobacco manufacturing” means any activity, other than an ex- 
empt activity, relating to the manufacture or processing in Canada 
of tobacco or tobacco products in or into any form that is, or would 
after any further activity become, suitable for smoking; 


“tobacco manufacturing capital and labour cost” of a corpora- 
tion for a taxation year means the total of the amounts that would be 
the corporation’s cost of manufacturing and processing capital for 
the year and its cost of manufacturing and processing labour for the 
year, within the meanings assigned by. regulations, made for the pur- 
pose of section 125.1, if the manufacturing or processing referred to 
in the definition “qualified activities” in those regulations were to- 
bacco manufacturing. 


Regulations: 5202, 5204 (cost of manufacturing and processing capital, cost of man- 
ufacturing and processing labour). 


S. 183.1(2) 


History: The definition “exempt activity” added to subsec. 182(2) by 2007, c. 35, sub- 
sec, 54(2), applicable to taxation years that end after 2006. 


The definition “tobacco manufacturing” in subsec. 182(2) amended to substitute “activ- 
ity, other than an exempt activity,” for “activity (other than farming)” by the said c. 35, 
subsec. 54(1), applicable to taxation: years. that end after 2006. 


History: S. 182 added by 1994, c. 29, s. 16, applicable to taxation years ending after 
February 8, 1994. 


Definitions [s. 182]: “active business”, “amount”, “business” — 248(1); “business 
limit” — 125(2)-(5); “Canada” — 255, Interpretation Act 35(1); “Canadian-controlled 
private corporation” —125(7), 248(1); “carried on in Canada” — 253; “corpora- 
tion” — 248(1),' Interpretation: Act 35(1); “exempt activity” — 182(2); “farming” — 
248(1); “Part I tax on tobacco manufacturing profits” — 182(2); “related” — 
251(2)-(6); “taxation year” — 249; “tobacco manufacturing”, “tobacco manufacturing 
capital and labour cost” — 182(2). 


183. (1) Return — Every corporation that is liable to pay tax under 
this Part for a taxation year shall file with the Minister a return for 
the year in prescribed form not later than the day on or before 
which the corporation is required by section: 150 to file its return of 
income for the year under Part I. oe 


Related Provisions: 150(1)(a) — Deadline for return; 150.1(5)— Electronic filing. 
Forms: T2 SCH 46: Part Il tobacco manufacturers’ surtax. 


(2) Payment — Every corporation shall pay to the Receiver Gen- 
eral on or before its balance-due day for each taxation year its tax 
payable under this Part for the year. 


History: Subsec. 183(2) amended by 2000, ¢; 30, s. 174, applicable, to taxation years 
that end after February 8, 2000. The subsec. formerly read: 


(2) Payment — Every corporation shall pay to the Receiver General on or 
before the later of June 30, 1994 and the last day of the second month after the 
end of each taxation year its tax payable under this Part for the year. 


(3) Provisions applicable — Subsections 150(2) and (3), sec- 
tions 151, 152, 158 and 159, subsections 161(1) and (11), sections 
162 to 167 and Division J of Part I apply to this Part with such 
modifications as the circumstances require. 

History: S. 183 added by 1994, c. 29, s. 16, applicable to taxation years ending after 
February 8, 1994. 

Definitions [s.) 183]: “‘balance-due day” — 248(1); “corporation” —248(1), Inter- 
pretation Act 35(1); “Minister”, “prescribed” — 248(1);. “prescribed rate’ — Reg. 
4301; “taxation. year’ — 249. 


PART. Il.1 — TAX ON CORPORATE 
DISTRIBUTIONS 


183.1 (1) Application of Part — This Part applies to a corpora- 
tion (other than a mutual fund corporation) for a taxation year in 
which the corporation, at any time in the year, 


(a). was.a public. corporation; or 


(b) was resident in Canada and had'a class of shares outstanding 
that were purchased and sold in the manner in which such shares 
normally are purchased and sold by any member of the public in 
the open market. 


(2) Tax payable — Where, as a part of a transaction or series of 
transactions or events, 


(a) a corporation, or any person with whom the-corporation was 
not dealing at arm’s length, has, at any time, paid an amount, 
directly or indirectly, to any person as proceeds of disposition of 
any property, and 


(b) all.or any portion of the amount may reasonably be. consid- 
ered, having regard to all the circumstances, to have been paid 
as a substitute for dividends that would otherwise have been 
paid in the normal course by the corporation, 


the corporation shall, on or before its balance-due day for its taxa- 
tion year that includes that time, pay tax of 45% of that amount or 
portion of it, as the case may be. 


Related Provisions: 248(10) — Series of transactions. 
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S. 183.1(2) 


History: The closing words of subsec. 183.1(2) arnended by 2003, c. 15, s. 119, appli- 
cable to taxation years that begin after June 2003. The closing words formerly read: 


the corporation shall, on or before the day on or before which it is required to 
file its return of income under Part I for its taxation year that includes that time, 
pay a tax of 45% of that amount or portion thereof, as the case may be. 


(3) Stock dividend — Where, as a part of a transaction or series 
of transactions or events, 


(a) a share was issued by a corporation asa stock dividend and 
the amount of the stock dividend was less than the fair market 
value of the share at the time that it was issued, and 


(b) the share or any other share of the capital stock of the corpo- 
ration was purchased, directly or indirectly, by the corporation, 
or by a person with whom the corporation was not dealing at 
arm’s length, for an amount in excess of its paid-up capital, 


that excess shall, for the purposes of subsection (2), be deemed to 
have been paid as a substitute for dividends that would otherwise 
have been paid in the normal course by the corporation. 


(4) Purchase of shares — Where, as a part of a transaction or 
series of transactions or events, 


(a) a share of the capital stock of a corporation was purchased, 
directly or indirectly, by the corporation, or any person with 
whom the corporation was not dealing at arm’s length, and 


(b) any portion of the amount paid for the share may reasonably 
be considered, having regard to all the circumstances, as consid- 
eration for a dividend that had been declared, but not yet paid, 
on the share, 


that portion of the amount shall, for the purposes of subsection (2), 
be deemed to have been paid as a substitute for dividends that 
would otherwise have been paid in the normal course by the corpo- 
ration notwithstanding that. the dividend was actually paid 
thereafter. 


(5) Indirect payment — Where, as a part of a transaction or se- 
ries of transactions or events, a person received a payment from a 
corporation, or from any person with whom the corporation was not 
dealing at arm’s length, in consideration, in whole or in part, for 
paying an amount to any other person as proceeds of disposition of 
any property, the corporation shall, for the purposes of subsection 
(2), be deemed to have paid the amount indirectly to the other 
person. 


(6) Where subsec. (2) does not apply — Subsection (2) does 
not apply if none of the purposes of the transaction or series of 
transactions or events referred to therein may reasonably be consid- 
ered, having regard to all the circumstances, to have been to enable 
shareholders of a corporation who are individuals or non-resident 
persons to receive an amount, directly or indirectly, as proceeds of 
disposition of property rather than as a dividend on a share that was 
of a class that was listed on a stock exchange or that was purchased 
and sold in the manner in which shares are normally purchased and 
sold by any member of the public in the open market. 


(7) Where subsec. 110.6(8) does not apply — Where this 
section has been applied in respect of an amount, subsection 
110.6(8) does not apply to the capital gain in respect of which the 
amount formed all or a part of the proceeds of disposition. 
Definitions [s. 183.1]: “adjusted cost base” — 54, 248(1); “amount” — 248(1); 
“arm’s length” —251(1); “balance-due day” — 248(1); “Canada” — 255; “capital 
gain” — 39(1)(a), 248(1); “class of shares” — 248(6); “corporation” — 248(1), Inter- 
pretation Act 35(1); “dividend”, “employee” — 248(1); “individual” — 248(1); ‘“‘mu- 
tual fund corporation” — 131(8), 248(1); “non-resident” — 248(1); “paid-up capi- 
tal” — 89(1), 248(1); “person”, “prescribed”, “property” — 248(1); “public 
corporation” — 89(1), 248(1); “resident in Canada” — 250; “series of transactions” — 
248(10); “share”, “shareholder” — 248( 1); “substituted property” — 248(5); “taxation 
year” — 249, 


183.2 (1) Return — Every corporation liable to pay tax under this 
Part for a taxation year shall, on or before the day on or before 
which it is required to file its return of income under Part I for the 
year, file with the Minister a return for the year under this Part in 
prescribed form. 
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Related Provisions: 150.1(5) — Electronic filing. 
Forms: T2141: Part II.1 tax return — tax on corporate distributions. 


(2) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152, 158 and 159, subsections 160.1(1) and 161(1) and 
(11), sections 162 to 167 and Division J of Part I are applicable to 
this Part with such modifications as the circumstances require. 


Definitions [s. 183.2]: “corporation” — 248(1), Interpretation Act 35(1); “Minister”, 
“prescribed” — 248(1); “taxation year” — 249. 


PART [Il — ADDITIONAL TAX ON 
EXCESSIVE ELECTIONS 


184. (1) [Repealed under former Act] 


(2) Tax on excessive elections — Where a corporation has 
elected in accordance with subsection 83(2), 130.1(4) or 131(1) in 
respect of the full amount of any dividend payable by it on shares of 
any class of its capital stock and the full amount of the dividend 
exceeds the portion thereof deemed by that subsection to be a capi- 
tal dividend or capital gains dividend, as the case may be, the cor- 
poration shall, at the time of the election, pay a tax under this Part 
equal to */4 of the excess. 


Proposed Amendment — 184(2) 
(2) Tax on excessive elections — If 


yy IY ¢ Z, 


a corporation has elect 


in accordance with subsection 83(2), 130.1(4) or 13 1(1) in respect © 

of the full amount of any dividend payable by it on shares of any 
class of its capital stock (in this section referred to as the “original — 
dividend”) and the full amount of the original dividend exceeds _ 
the portion of the original dividend deemed by that subsection to _ 
be a capital dividend or capital gains dividend, as th ‘case may be, _ 
the corporation shall, at the time of the election, pay a tax under — 
this Part equal to */s of the-exoese.i, seiirisd s foo) tent 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 125, will _ 
amend subsec. 184(2) to read as above, applicable to original dividends paid by a 
corporation after its 1999 taxation year. ad Gea ke a 
Technical Notes (July 2010): Under section 83, a private corporation can identify 
a dividend as a “capital dividend,” with the result that the dividend is | t taxable to o 
the shareholders who receive it. In concept, a capital dividend is a distribution of the 
non-taxable portion of the corporation’s capital gains, which portion is recorded in — 
the corporation’s “capital dividend account”. A similar mechanism allows mutual _ 
fund corporations and mortgage investment corporations to designate a dividend as a 
“capital gains dividend” — which is taxable to the shareholder, but as a capital gain. _ 
Part Ill of the Act (sections 184 and 185) applies a special tax to a corporation that 
designates as a capital dividend or a capital gains dividend an amount that ¢ Is 
the amount available to be paid as such a dividend. If the corporation obtains the _ 
consent of its shareholders, it can avoid the special tax by treating the excess amount 
as a separate taxable dividend. _ PROS es 
These amendments simplify Part Ill and update its language, reduce t ¢ 
special tax, and modify the requirement for shareholder consent to the rec varacteri 
tion of an excessive dividend. These amendments apply to dividends that are p 

a corporation after its 1999 taxation year, with a special transitional rule for 
tions, described below in the notes to subsection 184(5). 
Subsection 184(2) applies the tax under Part III of the Act to the amo' 
dividend paid by a corporation as a capital dividend or a capital gair 
ceeds the amount eligible to be so designated. For greater clarity, the subsect 
amended to refer to the full amount of the initial dividend as th “original divide 
That term is then used elsewhere in amended Part I. _ 
The rate of tax imposed by subsection 184(2) is also changed, as part 
amendments that reflect recent and planned reductions in tax rates. 
duced from 75% of the excess capital gains dividend to 60% of the e 


Related Provisions: 18(1)(t)— Tax is non-deductible; 87(2)(z.2) — Amalgama- 
tion — continuing corporation; 184(3)— Election to treat excess as a separate 
dividend. 


(2.1) Reduction of excess — Notwithstanding subsection (2), 
where a corporation has elected in accordance with subsection 
83(2) in respect of the full amount of a dividend that became paya- 
ble by it at a particular time in its 1988 taxation year and before 
June 18, 1987, the amount of the excess referred to in subsection (2) 
in respect of the dividend shall be deemed, for the purposes of sub- 
section (2), to be the amount of the excess that would have been 
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determined under subsection (2) in respect of the dividend if the 
eoporation. s taxation year had ended on December 31, 1987. 


Le a 184(2. 1) : oS 


on taxation year. . 
Technical Notes (July 2010): ic ion 1 


lapsed and is repealed. 


(3) Election to treat excess as separate dividend — If, in 
respect of a dividend payable at a particular time. after 1971, a cor- 
poration would, but for this subsection, be required to pay a tax 
under this Part equal to all or a portion of an excess referred to in 
subsection (2) of this section or subsection 184(1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, it 
may elect in prescribed manner on or before'a day that is not later 
than 90 days after the day of sending of the notice of assessment in 
respect of the tax that’ would otherwise be payable under this Part, 
and on such an election being made, subject to’ subsection (4), the 
following rules apply: 


(a) the amount by which the full amount of the dividend exceeds 
the amount of the excess shall be deemed for the purposes of the 
election that the corporation made in respect of the dividend 
under subsection 83(2), 130.1(4) or 131(1) of this Act or subsec- 
tion 83(1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, and for all other purposes of this Act 
to be the full amount of a separate dividend that became payable 
at the particular time; 


(b) such part of the excess as the corporation may claim shall, 
for the purposes of any election in respect thereof under subsec- 
tion 83(2), 130.1(4) or 131(1) of this Act or subsection 83(1) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, and, where the corporation has so elected, for all pur- 
poses. of this Act, be deemed to be the full amount of a separate 

_dividend that became payable immediately after the particular 
time; 


(c) the amount by which the excess exceeds any portion deemed 

by paragraph (b) to be a separate dividend for all purposes of 
- this Act shall be deemed to be a separate dividend that is a taxa- 

ble dividend that became payable at the particular time; and 


(d) each person who held any of the issued shares of the class of 
shares of the capital stock of the corporation in respect of which 
the full amount of the dividend was paid shall be deemed 


(i) not to have received any portion of the dividend, and 


(ii) to have received at the time the dividend was paid the 
proportion of any separate dividend, determined under para- 
graph (a), (b) or (c), that the number of shares of that class 
held.by the person at the time the dividend was paid is of the 
number of shares of that class outstanding at that time except 
that, for the purpose of Part XIIL, a separate dividend that is a 
taxable dividend, a capital dividend or a life insurance capital 
dividend shall be deemed to have been paid on the day that 
the election in respect of this subsection is made. 


_ Proposed Amendment = 84(3) 


(3) Election to treat excess as s arate divi C snd - aan Af, in 
respect of an original dividend payable at a particular time, a cor- 
poration would, but for this subsection, be required to pay a tax - 
under this Part in respect of an excess referred to in subsection — 
(2), and the corporation elects in prescribed manner on or before | 
the day that is 90 days after the day of mailing [to be changed 1 to 

“sending” as per 2010 Budget second 


otherwise be payable under this Part, the following rules apply: 


(a) the portion of the original dividend deemed by subsection : 
83(2), 130.1(4) or 131(1) to be a capital dividend or capital — 
gains dividend, as the case may be, is deemed for the purposes - 


) certain dividends that became vale before June 18, sh 1. That bse Hon has 


bill amendment enacted — _ 
ed.] of the notice of assessment in respect of the tax that would — 


S. 184(3.D(c)\@ 


of this Act to be the amount of a separate dinent that became 
payable at the particular time; 


(b) if the corporation identifies in its elect n any ‘ait + of the 

excess, that part is, for the purposes. of any election under sub- 
section 83(2), 130.1(4) or 131(1) in respect of that part, and, 
where the corporation has so elected, for all purposes of this 

Act, deemed to be the amount of a separate dividend that be- 
me payable immediately after the particular time; 


4 (c) the. amount by which the ‘excess. exceeds any portion 
_ deemed b y paragraph (b) to be a separate dividend for all pur- 

poses of this Act is deemed to be a separate taxable dividend 
that became payable at the particular time; and 


@ each person. who held any of the issued shares of the class - 
of shares of the capital stock of the corporation in respect ol, 
vhich the original dividend was paid i is deemed © : 


re ived any PRR of the original divi- 


A 
_ dend, and — 


(ii) to have soecived: at he ‘time that afiy s eeaunets dividend 
_ determined under any of paragraphs (a) to (c) became paya- 
“ble, the | proportion of that dividend that the number of 
_ shares of that class held by the person at the particular time — 
is of the number of shares of that class outstanding at the — 
_ particular time except that, for the purpose of Part XIII, the 
separate dividend is deemed to be paid on the a that the 
_ election in respect of this subsection is made. ee 
Aopieeicn he July 16, 2010 draft legislation (Part 1 — technical), 125, wi 
amend subsec. 184(3) to read as above, ee to on — ue by a 
corporation after its 1999 taxation year. 2 


Technical Notes (July 2010): Subsection 134(3) one, a ‘ comonion! that aula 
otherwise be liable to tax under Part II] in respect of an excessive capital dividend or 
capital gains dividend to treat the excess as a separate taxable dividend, and thus to 
avoid the tax. The subsection is - amended to update and clarify its language. : 


Related Provisions: 184(4) — Concurrence with election; 184(5) — Exception for 
non-taxable shareholders; 220(3.2), Reg. 600(b) — Late filing or revocation of elec- 
tion; 244(14), (14.1) — Date when notice sent. 


History: Opening words of subsec. 184(3) amended by 2010,.c. 25, s. 48, in force on 
December 15, 2010. They formerly read: 


(3) Where, in respect of a dividend basablac at a particular time after 1971, a 
corporation would, but for this subsection, be required to pay a'tax under this 
Part equal to all or a portion of an excess referred to in subsection (2) of this 
section or subsection 184(1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, it may elect in prescribed manner on or before a day 
that is not later than 90 days after the day that is the later of December 15, 1977 
and the day of mailing of the notice of assessment in respect, of the tax that 
would otherwise be payable under this Part, and on such an election being made, 
subject to subsection (4), the following rules apply: 


Regulations: 2106 (prescribed manner). 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-66R6: Capital dividends. 
Information Circulars: 07-1: Taxpayer relief provisions. 


(3.1) Election to treat dividend as loan — Where a corpora- 
tion has elected in accordance with subsection 83(1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, in 
respect of the full amount of any dividend that became payable by it 
at a particular time after March 31, 1977 and before 1979 and the 
corporation made a reasonable attempt to correctly determine its 
tax-paid undistributed surplus on hand immediately before the par- 
ticular time and its 1971 capital surplus on hand immediately before 
the particular time and all or any portion of the dividend 


(a) has given rise to.a gain from the disposition of a share of the 
corporation by virtue of subsection 40(3), or 


(b) is an excess referred to in subsection 184(1) of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, 


if the corporation so elects under this subsection, 


(c) in any case referred to in paragraph (a), not later than De- 
cember 31, 1982 or such earlier day as is 90 days after the latest 
of 


(i) February 26, 1981, 
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(ii) the day on which a notice of assessment or reassessment 
is mailed to a shareholder of the corporation in respect of a 
gain referred to in paragraph (a), and 


(ili) such day as is agreed to by the Minister in writing, or 
(d) in any other case, not later than 90 days after the later of 
(i) February 26, 1981, and 


(1i) the day on which the Minister notifies the corporation by 
registered letter that it has an excess referred to in subsection 
184(1) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, in respect of the dividend, 


and the penalty referred to in subsection (5) in respect of the elec- 
tion is paid by the corporation at the time the election is made, the 
following rules apply: 


(e) the whole dividend or such portion of it as the corporation 
may claim shall, for the purposes of this Act, be deemed not to 
be a dividend but to be a loan made at the particular time by the 
corporation to the persons who received all or any portion of the 
dividend if the full amount of the loan is repaid to the corpora- 
tion before such date as is stipulated by the Minister and the 
corporation satisfies such terms and conditions as are specified 
by the Minister, and 


(f) sections 15 and 80.4 do not apply to such a loan. 


: _ Proposed Repeal — 184(3.1) 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 125, will re- 
peal subsec. 184(3.1), applicable to original dividends paid by a corporation after its 
1999 taxation year, ; 
Technical Notes (July 2010): See under 184(2.1). 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 


Selected Cases [subsec. 184(3.1)]: Special Risks Holdings Inc. v. Canada, [1995] 
1 C.T.C. 202 (FCA); aff’g [1994] 2 C.T.C. 274 (FCTD) (No reasonable attempt to 
correctly determine surpluses). 

I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-66R6: Capital dividends. 


(3.2) Idem — Where a corporation has elected in accordance with 
subsection 83(2) in respect of the full amount of any dividend that 
became payable by it at a particular time after December 3, 1985 
and before 1986 and the corporation made ‘a reasonable attempt to 
correctly determine its capital dividend account immediately before 
the particular time and all or any portion of the dividend is an ex- 
cess referred to in subsection (2), if 


(a) the corporation so elects under this subsection not later than 
90 days after the later of 


(i) December 19, 1986, and 


(ii) the day on which the Minister notifies the corporation by 
registered letter that it has an excess referred to in subsection 
(2) in respect of the dividend, and 


(b) the penalty referred to in subsection (5) in respect of the 
election is paid by the corporation at the time the election under 
this. subsection is made, 


the following rules apply: 


(c) the whole dividend or such portion of it as the corporation 
may claim shall, for the purposes of this Act, be deemed not to 
be a dividend but to be a loan made at the particular time by the 
corporation to the persons who received all or any portion of the 
dividend if the full amount of the loan is repaid to the corpora- 
tion before such date as is stipulated by the Minister and the 
corporation satisfies such terms ‘and conditions as are specified 
by the Minister, and 


(d) sections 15 and 80.4 do not apply to such a loan. 


Proposed Repeal — 184(3.2) 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 125, will re- 
peal subsec. 184(3.2), applicable to original dividends paid by a corporation after its 
1999 taxation year. : ay 


Technical Notes (July 2010): See under 184(2.1). 


Related Provisions: 248(7)(a) — Mail deemed received on day mailed. 
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Interpretation Bulletins: IT-66R6: Capital dividends. 


(4) Concurrence with election — An election under subsection 
(3) is not valid unless 
(a) it is made with the concurrence of the corporation and all its 
shareholders be 
(i) who received or were entitled to receive all or any portion 
of the dividend in respect of which a tax would, but for sub- 
section (3), be payable under this Part, and 
(ii) whose addresses were known to the corporation; and 
(b) either 
(i) it is made on or before the day that is 30 months after the 
day on which the dividend became payable, or 
(i) each shareholder described in subparagraph (a)(i) concurs 
with the election, in which case, notwithstanding subsections 
152(4) to (5), such assessment of the tax, interest and penal- 
ties payable by each such shareholder for any taxation year 
may be made as is necessary to take the corporation’s elec- 
tion into account. 


__ Proposed Amendment —184(4) 
(4) Concurrence with election — An election under subsec- 
tion (3) is. valid only if pin, act sedenat ein oy 
(a) it is made with the concurrence of the corporation and all : 

its shareholders Do A Seon oiliie hs 
(i) who received or were entitled to receive all o1 ‘ any pr 


eG es 


tion of the original dividend, and ae 
(ii) whose addresses were known to the corporation; and 
(b) either eK io 
- (i) it is made on or before the day that is 30 months after _ 
the day on which the original dividend became payable, or — 
(ii) each shareholder described in subparagraph (a)(i) con- — 
curs with the election, in which case, notwithstanding sub- 
sections 152(4) to (5), any assessment of the tax, interest — 
and penalties payable by each of those shareholders for any 
taxation year shall be made that is necessary to take the — 
corporation’s election into account. wie 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 125, will _ 
amend subsec. 184(4) to read as above, applicable to original dividends paid by a 
corporation after its 1999 taxation year. YY oo . 
Technical Notes (July 2010): Subsection 184(4) sets out the r rements for 
shareholders’ consent to the recharacterization, under subsection 184(3), of an exces- 
sive capital dividend or capital gains dividend. This subsection is amended to update _ 
and clarify its language. i y Ab Wee ee 


Related Provisions: 185 — Assessment of tax. 


(5) Penalty — The penalty in respect of an election under subsec- 
tion (3.1) or (3.2) in relation to a particular dividend is an amount 
equal to the product obtained when $500 is multiplied by the pro- 
portion that the number of months or parts of months during the 
period commencing on the day the dividend became payable and 
ending on the day on which that election was made is of 12. 


Proposed Amendment —184(5) 


(5) Exception for non-taxable shareholders — If each 
son who, in respect of an election made under subsecti 
deemed by subsection (3) to have received a dividend a 
lar time is also, at the particular time, a person all o 
ble income is exempt from tax under Part I, 
(a) subsection (4) does not apply to the election; and 
(b) the election is valid only if it is made on or before 
that is 30 months after the day on which the origi 
became payable. .. aan oy 
Application: The July 16, 2010 draft legislation (Part 1 — techni cal), 
amend subsec. 184(5) to read as above, applicable to original divide x 
corporation after its 1999 taxation year except that, for the purpose of sub 
as amended, an election made before the 90th day after the draft legisl: 
sented to is deemed to have been made in a timely manner) < 
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eee liable with the heen on to pay that proportion of the . 


Technical Notes (July 2010 


Part I1] — Additional Tax on Excessive Elections 


a“ hnieats Notes. rigors Bow. een 5) pr siden spusssen ion to 


Related Provisions: mete iP sii is. non-deductible; 190003; 1) — Waiver of 
penalty by CRA. 

History: Subsec. 184(4) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 152, applica- 
ble to elections made after July 13, 1990. Subsec. 184(4) formerly read: 


(4) Concurrence with election — An election under subsection (3), (3.1) or 
~ (3.2) is not valid unless it is made with the concurrence of the corporation and all 
the shareholders who received or were entitled to receive all or any portion of the 
dividend in respect of which a tax would, but for subsection (3), (3-1) or (3.2), be 
payable under this Part or under Part I and, whose addresses. were known to the 
corporation. 
Definitions [s. 184]: “amount”, “assessment” — 248(1); “capital gain” fartee 1)(a), 
248(1); “capital dividend” — 83(2), 248(1); “class of shares” — 248(6); “corpora- 
tion”? — 248(1), Interpretation Act 35(1); “day of sending” — 244(14), (14.1); “divi- 
dend’, “life insurance capital dividend”, “Minister” —248(1); “month” — Interpreta- 
tion Act 35(1); “original dividend” — 184(2); “person”, “prescribed”, “share’’, 
“shareholder” — 248(1); “taxable dividend” — 89(1), 248(1); “taxable income” — 
248(1); “taxation year” — 249; “writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


185. (1) Assessment of tax — The Minister shall, with all due 
dispatch, examine each election made by a corporation in accor- 
dance’ with subsection 83(2), 130.1(4) or 131(1), assess the tax, if 
any, payable under this Part in respect of the election and send a 
notice of assessment to the corporation. 


Related Provisions: 184 — Tax on excessive election; 227(14) — No application to 
corporation exempt under s, 149. 


(2) Payment of tax and interest — Where an election has been 
made by a corporation in accordance with subsection 83(2), 
130.1(4) or 131(1) and the Minister mails a notice of assessment 
under this Part in respect of the election, that part of the, amount 
assessed then remaining unpaid and interest thereon, at the pre- 


scribed rate computed from the day of the election to the day of 


payment is payable forthwith by the corporation to the Receiver 
General. 


Related Provisions: 221.1 — Application of interest whee legislation retroactive; 
248(7) — Mail deemed received on day mailed; 248(11) — Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Provisions applicable to Part — Subsections. 152(3), (4), 
(5), (7) and (8) and 161(11), sections 163 to 167 and Division J of 
Part I are applicable to this Part with such modifications as the cir- 
cumstances require. 


(4) Joint and several liability from excessive elections — 
Each person who has received a dividend from a corporation in re- 
spect of which the corporation elected under subsection 83(2), 
130.1(4) or 131(1) is jointly and severally liable with the corpora- 
tion to pay that proportion of the corporation’s tax payable under 
this Part because of the election that 


- Prox Ts a om — 185(4) opening oS : 


(4) Joi 
elections — 
tic : 


whic co! corporat ation e un 
130.1(4) or. 1310) is jointly and severally, OF 


section sepa 


he election, 


art because 0 


that : 
Application: The Ty 16, 2010 dra gislation 
237(1), will amend the oe of suibeeet a a) 
into force on Royal Assent. © S 


tead ¢ as aboy to come : 


See vinder nay 
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(a) the amount of the ANTS received by the person 
is of ic 


(b) the full amount of the saute respect of which the elec- 
tion was made, 


but nothing in this subsection limits’ the liability of any person 
under any other provision of this Act. 


Related Provisions: 185(5) — Assessment; 185(6) — Rules applicable. 


History: Subsec. 185(4) added by 1994, c. 7, Sch. II (1991, c, 49), s. 153, applicable to 
dividends paid after July 13, 1990. 


(5) Assessment — The Minister may, at any time after the last 
day on which a corporation may make an election under subsection 
184(3) in respect of a dividend, assess a person in respect of any 
amount payable under subsection (4) in respect of the dividend, and 
the provisions of Division I of Part I apply, with such modifications 
as the circumstances require, to an assessment made under this sub- 
section’as though ‘it were made under section 152. 


History: Subsec. 185(5) added by 1994, c. 7, Sch. II (1991, c, 49), s. 153, applicable to 
dividends paid after July 13, 1990. 


(6) Rules applicable — Where under subsection (4) a corpora- 
tion and another person have become jointly and severally liable to 
pay part or all of the corporation's tax payable under this Part in 
rapset of a dividend described in subsection (4), 


FO} ° sed Ame iment — 185(6) spelt ing words © 


another - person have. become ee ‘and. severally, OF, 
ey pay part or all of the corporation’ s tax payable _ 
i di idend de scribed in SSUDSECHOM, 


Technical Notes (July 2010): ‘See under 12(4). 


(a) a payment at any time by the other person on account of the 
liability shall, to the extent of the payment, discharge the joint 
rsa walk ae ume, ee 


ae zation: The Tay 16, 2010 draft Aegislaion (Part 2— — bijuralism), subsec. 
b i yy” oo “the ae abi 


(b) a payment at any time by the corporation on account of its 
liability shall discharge the other person’s liability only to the 
extent of the amount determined by the formula » 


(A-B) x= 


where 
A is the total of 


(i) the amount of the corporation’s liability, immediately 
before that time, under this Part in respect of the full 
amount of the dividend; and 

(ii) the amount of the payment, 


Bis the amount of. the corporation’s liability, immediately 
before that time, under this Act, 
C. is the amount of the dividend received by the other person, 
and 
D is the full amount of the aniiaohd 
Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 185(6) added by 1994, c. 7, Sch. II (1991, c. 49), s. 153, applicable to 
dividends paid after July 13, 1990. 

Definitions [s. 185]: “assessment” — 248(1); “corporation” — 248(1), Interpreta- 
tion Act 35(1); “dividend”, “Minister”, “person’’, “prescribed” — 248(1); “prescribed 
rate” — Reg. 4301. 
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PART IIl.1 — ADDITIONAL TAX ON 
EXCESSIVE ELIGIBLE DIVIDEND 
DESIGNATIONS 


185.1 (1) Tax on excessive eligible dividend designa- 
tions — A corporation that has made an excessive eligible divi- 
dend designation in respect of an eligible dividend paid by it at any 
time in a taxation year shall, on or before the corporation’s balance- 
due day for the taxation year, pay a tax under this Part for the taxa- 
tion year equal to the total of 


(a) 20% of the excessive eligible dividend designation, and 


(b) if the excessive eligible dividend designation arises because 
of the application of paragraph (c) of the definition “excessive 
eligible dividend designation” in subsection 89( 1), 10% of the 
excessive eligible dividend designation, 

Related Provisions: 87(2)(z.2) — Amalgamation — continuing — corporation; 


185.1(2) — Election to treat excess as ordinary dividend; 185.2(1) — Return required; 
185.2(3), (5) — Joint and several liability. 


(2) Election to treat excessive eligible dividend 
designation as an ordinary dividend — If, in respect of an 
excessive eligible dividend designation that is not described in para- 
graph (1)(b) and that is made by a corporation in respect of an eligi- 
ble dividend (in this subsection and subsection (3) referred to as the 
“original dividend’’) paid by it at a particular time, the corporation 
would, if this Act were read without reference to this subsection, be 
required to pay a tax under subsection (1), and it elects in pre- 
scribed manner on or before the day that is 90 days after the day of 
sending the notice of assessment in respect of that tax that would 
otherwise be payable under subsection (1), the following rules 
apply: 

(a) notwithstanding the definition “eligible dividend” in subsec- 

tion 89(1), the amount of the original dividend paid by the cor- 

poration is deemed to be the amount, if any, by which 


(i) the amount of the original dividend, determined without 
reference to this subsection 


exceeds 


(ii) the amount claimed by the corporation in the election not 
exceeding the excessive eligible dividend designation, deter- 
mined without reference to this subsection; 


(b) an amount equal to the amount claimed by the corporation in 
the election is deemed to be a separate taxable dividend (other 
than an eligible dividend) that was paid by the corporation im- 
mediately before the particular time; 


(c) each shareholder of the corporation who at the particular 
time held any of the issued shares of the class of shares in re- 
spect of which the original dividend was paid is deemed 


(i) not to have received the original dividend, and 
(ii) to have received at the particular time 


(A) as an eligible dividend, the shareholder’s pro rata por- 
tion of the amount of any dividend determined under par- 
agraph (a), and 


(B) as a taxable dividend (other than an eligible dividend) 
the shareholder’s pro rata portion of the amount of any 
dividend determined under paragraph (b); and 


(d) a shareholder’s pro rata portion of a dividend paid at any 
time on a class of the shares of the capital stock of a corporation 
is that proportion of the dividend that the number of shares of 
that class held by the shareholder at that time is of the number of 
shares of that class outstanding at that time. 

Related Provisions: 87(2)(z.2) — Amalgamation — continuing . corporation; 


185.1(3) — Election requires consent of all shareholders, and consequences to them; 
244(14), (14.1) — Date when notice sent. 


History: Opening words of subsec, 185.1(2) amended by 2010, c, 25, s. 49, to. substi- 
tute “sending” for “mailing”, in force on December 15, 2010. 


Forms: T2 Sched. 55: Tax on excessive eligible dividend designations. 
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(3) Concurrence with election — An election under subsection 
(2) in respect of an original dividend is valid only if 


(a) it is made with the concurrence of the corporation and all its 
shareholders 


(i) who received or were entitled to receive all or any portion 
of the original dividend, and 


(ii) whose addresses were known to the corporation; and 
(b) either 


(i) it is made on or before the day that is 30 months after the 
day on which the original dividend was paid, or aF 


(ii) each shareholder described in subparagraph (a)(i) concurs 
with the election, in which case, notwithstanding subsections 
152(4) to (5), any assessment of the tax, interest and penal- 
ties payable by each of those shareholders for any taxation 
year shall be made that is necessary to take the corporation’s 
election into account. 

Related Provisions: 185.1(4) — Exception for non-taxable shareholders, 


(4) Exception for non-taxable shareholders — If each share- 
holder who, in respect of an election made under subsection (2), is 
deemed by subsection (2) to have received a dividend at a particular 
time is also, at the particular time, a person all of whose taxable 
income is exempt from tax under Part I, 


(a) subsection (3) does not apply to the election; and 


(b) the election is valid only if it is made on or before the day 

that is 30 months after the day on which the original dividend 

was paid. 
History: S. 185.1 added by 2007, c. 2, s. 51, applicable to taxation years that end after 
2005 except that, in respect of a dividend paid before February 21, 2007, an election 
under subsec. 185.1(2) is deemed to have been made ina timely manner if it is made on 
or before August 21, 2009. 
Definitions [s. 185.1]: “amount”, “assessment”, “balance-due day” — 248(1); “class 
of shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); “day of send- 
ing” — 244(14), (14.1); “dividend” — 248(1); “eligible dividend”, “excessive eligible 
dividend designation” — 89(1), 248(1); “month” — Interpretation Act 35(1); “person”, 
“prescribed”, “share”, “shareholder” — 248(1); “taxable dividend” — 89(1), 248(1); 
“taxable income” — 248(1); “taxation year” — 249. 


185.2 (1) Return — Every corporation resident in Canada that 
pays a taxable dividend (other than a capital gains dividend within 
the meaning assigned by subsection 130.1(4) or 131(1)) in a taxa- 
tion year shall file with the Minister, not later than the corporation’s 
filing-due date for the taxation year, a return for the year under this 
Part in prescribed form containing an estimate of the taxes payable 
by it under this Part for the taxation year. 


Related Provisions: 87(2)(z.2) — Amalgamation — continuing corporation. 


(2) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 151, 152, 158 and 159, subsections 161(1) and (11), 
sections 162 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 


Related Provisions: 87(2)(z.2) — Amalgamation — continuing corporation. 


(3) Joint and several liability from excessive eligible 
dividend designations — Without limiting the liability of any 
person under any other provision of this Act, if a Canadian-con- 
trolled private corporation or a deposit insurance corporation pays 
an eligible dividend in respect of which it has made an excessive 
eligible dividend designation to a shareholder with whom it does 
not deal at arm’s length, the shareholder is jointly and severally, or 
solidarily, liable with the corporation to pay that proportion of the 
corporation’s tax payable under this Part because of the designation 
that the amount of the eligible dividend received by the shareholder 
is of the total of all amounts each of which is a dividend in respect 
of which the designation was made. 


Related Provisions: 185.2(4) — Assessment; 185.2(5) — Rules applicable. 


(4) Assessment — The Minister may, at any time after the last 
day on which a corporation may make an election under subsection 
185.1(2) in respect of an excessive eligible dividend designation, 
assess a person in respect of any amount payable under subsection 
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(3) in respect of the designation, and the provisions of Division I of 
Part I (including, for greater certainty, the provisions in respect of 
interest payable) apply, with any modifications that the circum- 
stances require, to an assessment made under this subsection as 
though it were made under section 152. 


Related Provisions: 87(2)(z.2) — Amalgamation — continuing corporation. 


(5) Rules applicable — If under subsection (3) a corporation and 
a shareholder have become jointly and severally, or solidarily, lia- 
ble to pay part or all of the corporation’s tax payable under this Part 
in respect of an excessive eligible dividend designation described in 
subsection (3), 


(a) a payment at any time by the shareholder on account of the 
liability shall, to the extent of the payment, discharge their liabil- 
ity after that time; and 


(b) a payment at any time by the corporation on account of its 
liability shall discharge the shareholder’s liability only to the ex- 
tent of the amount determined by the formula 


(A —B)xC/D 
where 
A is the total of 


(i) the amount of the corporation’s liability, immediately 
before that time, under this Part in respect of the designa- 
tion, and 


(ii) the amount of the payment, 


B is the amount of the corporation’s liability, immediately 
before that time, under this Act, 


C is the amount of the eligible dividend received by the share- 
holder, and 


D. the total of all amounts each of which is a dividend in respect 
of which the designation was made. 

Related Provisions: 87(2)(z.2) — Amalgamation — continuing corporation, 257 — 
Formula cannot calculate to less than zero. 
History: S. 185.2 added by 2007, c. 2, s. 51, applicable to taxation years that end after 
2005. 
Definitions [s. 185.2]: “amount” — 248(1); “arm’s length” — 251(1); - “assess- 
ment” — 248(1); ““Canadian-controlled private corporation” — 125(7), 248(1); “capital 
gain” — 39(1)(a); 248(1); “corporation” — 248(1), Interpretation Act 35(1); “divi- 
dend” — 248(1); “eligible dividend”, “excessive eligible dividend designation” — 
89(1), 248(1); “filing-due date”, “insurance corporation”, “Minister” — 248(1); “origi- 
fal dividend” — 185.2(2); “person”, “prescribed” — 248(1); “resident in Canada” — 
250; “shareholder” — 248(1); “taxable dividend” — 89(1), 248(1); “taxation year” — 
249. 


PART IV — TAX ON TAXABLE DIVIDENDS 
RECEIVED BY PRIVATE CORPORATIONS 


186. (1) Tax on assessable dividends — Every corporation (in 
this section referred to as the “particular corporation’’) that is at any 
time in a taxation year a private corporation or a subject corporation 
shall, on or before its balance-due day for the year, pay a tax under 
this Part for the year equal to the amount, if any, by which the total 
of 


(a) 3 of all assessable dividends received by the particular cor- 
poration in the year from corporations other than payer corpora- 
tions connected with it, and 


(b) all amounts, each of which is an amount in respect of an 


assessable dividend received by the particular corporation in the | 


year from a private corporation or a subject corporation that was 
a payer corporation connected with the particular corporation, 
equal to that proportion of the payer corporation’s dividend re- 
fund (within the meaning assigned by paragraph 129(1)(a)) for 
its taxation year in which it paid the dividend that 


(i) the amount of the dividend received by the particular 
corporation 


S. 186(1) 


is of 
(ii) the total of all taxable dividends paid by the payer corpo- 
ration in its taxation year in which it paid the dividend and at 
a time when it was a private corporation or’ a subject 
corporation 


exceeds 1/3 of the total of 


(c) such part of the particular corporation’s non-capital loss and 
farm loss for the year as it claims, and 


(d) such part of the particular corporation’s 


(i) non-capital loss for any of its 20 taxation years immedi- 
ately preceding or 3 taxation years immediately following the 
year, and 


(ii) farm loss for any of its 20 taxation years immediately 
preceding or 3 taxation years immediately following the year 


as it claims, not exceeding the portion thereof that would have 
been deductible under section 111 in computing its taxable in- 
come for the year if subparagraph 111(3)(a)Gi) were read with- 
out reference to the words “the particular taxation year and” and 
if the corporation had sufficient income for the year. 


Related Provisions: 15.1(1), 15.2(1) — Interest. on small. business development 
bond or small business bond not a dividend for Part IV tax; 18(1)(t) — Part IV tax is 
non-deductible; 87(2.11) — Losses, etc., on amalgamation with subsidiary wholly- 
owned corporation; 88(1.1) — Non-capital losses, etc., of subsidiary; 88(1.3) — Com- 
putation of income and tax of parent; 129(1) — Part TV tax is refundable; 129(3)(b) — 
“Refundable dividend tax on hand”; 131(5) — Dividend refund to mutual fund corpo- 
ration; 186(6) — Partnerships; 186.1 — Exempt corporations; 186,2— Exempt divi- 
dends; 227(14) — No tax on corporation exempt under s. 149; 227(16) — Municipal or 
provincial corporation excepted. 


History: Subparas. 186(1)(d)(i) and (ii) amended by 2006, c. 4, s. 83 to substitute “20” 
for “10”, applicable in respect of losses that arise in 2006 et seq. 


Subpara. 186(1)(d)(i) amended by 2005, c. 19, s. 41 to substitute “10” for “7”, applica- 
ble in respect of losses that arise in taxation years that end after March 22, 2004. 


The opening words of subsec. 186(1) amended by 2003, c. 15, s. 120, applicable to 
taxation years that begin after June 2003. The opening words formerly read: 


(1) Every corporation (in this section referred to as the “particular corporation”) 
that is at any time in a taxation year a private corporation or a subject corpora- 
tion shall, on or before the last day of the third month after the end of the year, 
pay a tax under this Part for the year equal to the amount, if any, by, which the 
total of 


Subsec. 186(1) amended by 1996, c. 21, subsec. 48(1), applicable to taxation years that 
end after June 1995 except that, in respect of any such taxation year that begins before 
July 1995, 


(a) in the application of subsec. 186(1) to amounts described in paras. 186(1)(a) 
and (b) that were received by the Corporation in the year and before July 1995, the 
references to “!/;” shall be read as “1/4”; 


(b) amounts deducted by the corporation for the year under paras. 186(1)(c) and (d) 


(i) are deemed to have been deducted in respect of amounts described in paras. 
186(1)(a) and (b) that were received by the corporation in the year and after 
June 1995, and 


(ii) to the extent that the amounts so deducted exceed the amounts referred to 
in subpara. (i), are deemed to have been deducted in respect of amounts de- 
scribed in paras. 186(1)(a) and (b) that were received by ‘the corporation in the 
year.and before July 1995. 


Subséc. (1) formerly read: 


(1) Tax on certain taxable dividends — Every corporation (in this section re- 
ferred to as the “particular corporation’) that was, at any time in a taxation year, 
a corporation (other than a private corporation) resident in Canada‘and con- 
trolled, whether by reason of a beneficial interest in one or more trusts or other- 
wise, by or for the benefit of an individual (other than a trust) ora related group 
of individuals (other than trusts) (in this Part referred to as a “subject corpora- 
tion”) or a private corporation shall, on or before the last day of the third month 
after the end of the year, pay a tax under this Part for the year equal to '/s of the 
amount, if any, by which the total of 


(a) all amounts received by the particular corporation in the year and at a 
time when it:was a subject corporation or a private corporation as; on ac- 
count of, in lieu of payment of or in satisfaction of, taxable dividends from 
corporations (other than payer corporations connected with it), 


(i) that are deductible under subsection 112(1) from its income for the 
year, or 


(ii) to the extent of the amounts in respect of those dividends that are 
deductible under paragraph 113(1)(a), (b) or (d) or subsection 113(2) 
from its income for the year, and 
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(b) all amounts, each of which is an amount in respect of a taxable dividend, 
in respect of which an amount is deductible under subsection 112(1) in com- 
puting its taxable income for the year, received by the particular corporation 
in the year and at.a time when it was a subject corporation or a private cor- 
poration from a subject corporation or a private corporation that was a payer 
corporation connected with the particular corporation equal to that propor- 
tion of 


(i) 4 times the dividend refund of the payer corporation for its taxation 
year in which it paid the dividend 


that 


(ii) the amount in respect of the dividend so received by the particular 
corporation 


is of 
(iii) the total of all taxable dividends paid by the payer corporation in its 


taxation year in which it paid the dividend and at a time when it was a 
subject corporation or a private corporation, 


(b.1) [Repealed under former Act] 
exceeds the total of 


(c) such part of the particular corporation’s non-capital loss and such part of 
its farm loss for the year as it may claim, and 


(d) such part of the particular corporation’ s 


(i) non-capital loss for a taxation year that is any of the 7 taxation years 
immediately preceding or the 3 taxation years immediately following 
the year, and 
(ii) farm loss for a taxation year that is any of the 10 taxation years 
immediately preceding or the 3 taxation years immediately following 
the year 
as it may claim, not exceeding the portion thereof that would have been de- 
ductible under-section 111 in computing the corporation’s taxable income 
for the year if subparagraph 111(3)(a)(ii) were read without reference to the 
words “the particular taxation year and” and if the corporation had sufficient 
income for the year. 
That portion of para. 186(1)(a) and of 186(1)(b). preceding subpara. (i) of each 
amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsecs. 110(1) and (2), applicable to 
dividends received after 1992. Those portions formerly read: 
(a) all amounts received by the particular corporation in the year as, on account 
or in lieu of payment of, or in satisfaction of, taxable dividends from corpora- 
tions other than payer corporations connected with it, 
(b) all amounts, each of which is an amount in respect of a taxable dividend, in 
respect of which an amount is deductible under subsection 112(1) from its in- 
come for the year, received by the particular corporation in the year from a cor- 
poration (in this section referred to as the “payer corporation”) connected with 
the particular corporation equal to that proportion of 
Subpara. 186(1)(b)(iii) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 110(3), 
applicable to dividends paid in the 1992 or a subsequent taxation year, except that with 
respect to dividends paid in a taxation year commencing before 1993 and ending after 
1992, the subpara. shall be read as follows: 
(iii) the total of all taxable dividends paid by the payer corporation in its taxation 
year in which it paid the dividend that were paid before 1993 or at a time when the 
payer corporation was a subject corporation or a private corporation 
Subpara. (b)(iii) formerly read: 
(iii) the total of all taxable dividends paid by the payer corporation in its taxation 
year in which it paid the dividend, 
Interpretation Bulletins: IT-232R3: Losses — their deductibility in the loss year or 
in other years; IT-269R4: Part IV tax on taxable dividends received by a private corpo- 
ration or a subject corporation; IT-328R3: Losses on shares on which dividends have 
been received. 
Information Circulars: 88-2, para. 14: General anti-avoidance rule — section 245 of 
the Income Tax Act. 
Advance Tax Rulings: ATR-32: Rollover of fixed assets from Opco into Holdco; 
ATR-35: Partitioning of assets to get specific ownership — “butterfly”. 
Forms: T2 SCH 3: Dividends received, taxable dividends paid, and Part IV tax 
calculation. 


(1.1) Reduction where Part IV.1 tax payable — Notwithstand- 
ing subsection (1), where an assessable dividend was received by a 
corporation in a taxation year and was included in an amount in 
respect of which tax under Part IV.1 was payable by the corporation 
for the year, the tax otherwise payable under this Part by the corpo- 
ration for the year shall be reduced 


(a) where the assessable dividend is described in paragraph 
(1)(a), by 10% of the assessable dividend, and 


Income Tax Act 


(b) where the assessable dividend is described in paragraph 

(1)(b), by 30% of the amount determined under that paragraph 

in respect of the assessable dividend. bd “43 
History: Subsec. 186(1.1) amended by 1996, c. 21, subsec: 48(1), applicable to taxa- 
tion years that end after June 1995 except that, in applying amended subsec. (1.1) to 
any such taxation year that begins before July 1995 to amounts described in para. 
186(1.1)(b) that were received by the corporation in the year and before July 1, 1995, 
the reference to “30%” shall be read as “40%”. Subsec. (1.1) formerly read; _ 


(1.1) Reduction in tax — Notwithstanding subsection (1), where a taxable divi- J 
dend referred to in paragraph (1)(a) or (b) was received by a corporation in a ‘ 
taxation year and was included in an amount in respect of which tax under Part — 
IV.1 was payable by the corporation for the year, the tax otherwise payable — 
under this Part by the corporation for the year shall be reduced iz 
(a) where the dividend is a taxable dividend referred to in paragraph (1)(a), 
by 10% of the amount determined in respect of that dividend under that par- 
agraph; and 
(b) where the dividend is a taxable dividend referred to in paragraph (1)(b), 
by 10% of the amount determined in respect of that dividend under that 
paragraph. 
Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 
private corporation or a subject corporation. 


(2) When corporation controlled — For the purposes of this 
Part, other than for the purpose of determining whether a corpora- 
tion is a subject corporation, one corporation is controlled by an- 
other corporation if more than 50% of its issued share capital (hay- 
ing full voting rights under all circumstances) belongs to the other 
corporation, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons with 
whom the other corporation does not deal at arm’s length. 

Related Provisions: 88(1)(d.2) — Winding-up — when taxpayer last acquired con- 
trol; 111(3)(a) — Limitation on deductibility; 112(1) — Deduction of taxable divi- 
dends received by corporation resident in Canada; 113(1) — Deduction re dividend re- 
ceived from foreign affiliate; 186(7) — 186(2) applies to all uses of the term 
“connected” based on 186(4); 195(6) — Undue deferral of refundable tax. 

Selected Cases [subsec. 186(2)]: Olsen v. R., [2000] 3 C.T.C. 2299 (TCC) 
(Ordinary meaning of “control” applies for purposes of provision); Special Risks 
Holdings Inc. v. R., [1986] 1 C.T.C. 201 (FCA) (Taxpayer exercising de facto control 
of subject corporation; arm’s length relationship considered). 

Interpretation Bulletins: IT-243R4: Dividend refund to private corporations; IT- 
269R4: Part IV tax on taxable dividends received by a private corporation or a, subject 
corporation; IT-302R3: Losses of a corporation — the effect that acquisitions of con- 
trol, amalgamations, and windings-up have on their deductibility; IT-489R: Non-arm’s 
length sale of shares to a corporation. i 


(3) Definitions — The definitions in this subsection apply in this 
Part. wb 


“assessable dividend” means an amount received by a corporation 
at a time when it is a private corporation or a subject corporation as, 
on account of, in lieu of payment of or in satisfaction of, a taxable 
dividend from a corporation, to the extent of the amount in respect 
of the dividend that is deductible under séction 112, paragraph 
113(1)(a), (b) or (d) or subsection 113(2) in computing the recipient 
corporation’s taxable income for the year. banish 


“subject corporation” means a corporation (other than a private 
corporation) resident in Canada and controlled, whether because of 
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a beneficial interest in one or more trusts or otherwise, by or for the | 


benefit of an individual (other than a trust) ora related group of 
individuals (other than trusts). 


History: Subsec. 186(3) added by 1996, c. 21, subsec. 48(2), applicable to taxation 
years that end after June 1995, 


(4) Corporations connected with particular corporation — 
For the purposes of this Part, a payer corporation is connected with 
a particular corporation at any time in a taxation year (in this sub- 
section referred to as the “particular year”) of the particular corpo- 
ae if 


(a) the payer corporation is controlled (otherwise than by virtue 
of a right referred to in paragraph 251(5)(b)) by the particular 
corporation at that time; or 


(b) the particular corporation owned, at that time, 


(i) more than 10% of the issued share capital (having full — 
voting rights under all FR EMIUMARES St the payer corpora- | 


tion, and 


(ii) shares of the capital stock of the payer corporation having 
a fair market value of more than 10% of the fair market value 
of all of the issued shares of the capital stock of the payer 
_ corporation. 


Related Provisions: 186(2) — Extended meaning of “controlled”; 186(7)'— 186(2) 
applies to all uses of the. term “connected” in the Act. 


Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 


private corporation or a subject corporation; IT-302R3: Losses of a corporation — the | 


effect that acquisitions of control, amalgamations, and windings-up have-on their de- 
ductibility; IT-489R: Non-arm’s length sale of shares to a corporation. 


Advance Tax Rulings: ATR-42: Transfer of shares, ATR-55: Amalgamation fol- 
lowed by sale of shares. 


(5) Deemed private corporation — A clan that is at any 
time in a taxation year a subject corporation shall, for the purposes 
of paragraph 87(2)(aa) and section 129, be deemed to be a private 


corporation at that time, except that its refundable dividend tax on | 


hand (within the meaning assigned by subsection 129(3)) at the end 
of the year shall: be determined without reference to paragraph 
129(3)(a). 


History: Subsec. 186(5) amended by 1996, c. 21, subsec. 48(3), applicable to taxation 
years that end after June 1995. Subsec. (5), formerly read: 


(5) A corporation that is at any time a subject,corporation shall, for the purposes 
of paragraphs 87(2)(aa) and 88(1)(e.5) and section 129, be deemed to be: a._pri- 
vate corporation at that time, except that its refundable diyidend tax on hand at 
the end of any taxation yeat shall be deemed to be the amount, if any, by which 
the total of ) 


(a) the total of the taxes under this. Part payable by the corporation for the 
year and any previous taxation years ending after it last became a subject , 
corporation, and ] 


(a.1) the amount, if any, of the corporation’s addition at December 31, 1986 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.3)), 


exceeds the total of 


(b) the total of the corporation’s dividend refunds for’ taxationyears ending 
after it last became a subject corporation and before the year, and 


(c) the amount, if any, of the corporation’s reduction at December 31, 1987 
of refundable dividend tax on hand (within the meaning assigned by subsec- 
tion 129(3.5)). 


That portion of subsec. 186(5) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 110(4), applicable to 1993 et seg. That portion formerly read: 


(5) Presumption — A corporation that was at the end of a taxation year com- 
mencing after November 12, 1981 a subject corporation or a private corporation 
that was at any time in the year a subject corporation shall, for the purposes of 
paragraphs 87(2)(aa) and 88(1)(e.5) and section 129, be deemed to, have been.a 
private corporation at the times in the year that it was a subject corporation, ex- 
cept that its refundable dividend tax on hand at the end of the Year shall be 
deemed to be the amount, if any, by which the total of " 


Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 
private corporation or a subject corporation; IT-302R3: Losses of a-corporation — the 
effect that «acquisitions of control, amalgamations, and windings-up have’ ‘on their 
deductibility. 
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(6) Partnerships — For the purposes.of this Part, 


(a) all amounts received in a fiscal period by a partnership as, on 
account or in lieu of payment of, or in satisfaction of, taxable 
dividends shall be deemed to have been received by each mem- 
ber of the partnership in the member’s fiscal period or taxation 
year in which the partnership’s fiscal period ends, to the extent 
of that member’s share thereof; and 


(b)each member of a partnership shall be deemed to own at any 
time that proportion of the number of the shares of each class of 
the capital stock of a corporation that are property of the partner- 
ship at that time that the member’s share. of all dividends re- 
ceived on those shares by the partnership in its fiscal period that 
includes that time is of the total of all those dividends, 


(7) Interpretation — For ‘greater certainty; where-a provision of 
this Act or the regulations indicates that the term “connected” ‘has 
the meaning assigned by subsection 186(4), that meaning shall be 
determined by taking into account the application of subsection 
186(2) unless the provision expressly provides otherwise. 


History: Subsec. 186(7) added by 2001, c. 17, s. 164; applicable after March 15, 2001, 
except 'that it does not apply for the purposes of applying the Act after March '15, 2001 
with respect to actions or transactions of a taxpayer required to be carried out under an 
agreement in writing made by the taxpayer before March 16, 2001 if the taxpayer elects 
in writing that this subsection apply by filing the election including.a copy of the agree- 
ment with the Minister of National Revenue before August 13,2001 (60 days after 
Royal Assent). 


Selected Cases [s. 186]: Ottawa Air Cargo Centre we v. ae [2007] 3,.C.T.C. 2577 
(TCC) (Tax must be paid and refunded to recharacterize distributions as capital gains); 
943963 Ontario Inc. v. R., [1999] 4 C.T.C. 2119 (TCC) (Part IV tax applicable to all 
dividends and deemed dividends, including those from “safe income”); L’Heureux v. 
Canada, [1995] 1 C:T.C. 2850 (TCC) (Circular ‘calculations of tax proper in certain 
“butterfly” transactions). 


Definitions [s. 186]: “amount” — 248(1); 
ance-due day” ~— 248(1); “Canada” 255; “class of ‘shares’ — 248(6); “con- 
nected” — 186(4); “controlled” —186(2); “corporation” —248(1), Interpretation Act 
35(1); “dividend” — 248(1); “dividend refund” — 129(1); “farm loss” — 111(8); “fis- 
cal period” ! ; “individual’”,. “insurance corporation” — 248(1); “non- 
capital loss” — 111(8), 248(1); “non-resident-owned, investment corporation” — 
133(8), 248(1); “particular corporation” — 186(1); “person” — 248(1); “private corpo- 
ration” —89(1), 186(5), 227(16), 248(1); “related group” —251(4); “resident in Can- 
ada” — 250; “share” —248(1); “subject corporation” — 186(3); “taxable dividend” — 
89(1), 186.2, 248(1);), “‘taxable...income” — 2(2),)-248(1);. “taxation. year” — 249; 
“trust” — 104(1), 248(1). 


Interpretation. Bulletins, [s. 186]: IT-269R4: Part IV tax on, taxable dividends 
received by a private corporation or a subject corporation. 


“assessable dividend” — 186(3); “bal- 


186.1 Exempt corporations — No tax is payable under this Part 
for a taxation year by a corporation . 


(a) that was, at any. time in the year, a. bankrupt. (within: the 
meaning assigned. by subsection 128(3));,or 


(b) that was, throughout the year,’ 
Gi) a bank, 
(ii) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the busi; 
ness of offering to the public its services as a trustee, 
(iii) an insurance corporation, 


(iv) a. prescribed 
corporation, 


labour-sponsored. - venture — capital 


(v) a prescribed: investment contract easperwatore 
(vi) a non-resident-owned investment corporation, or 


(vii) a registered securities dealer that was throughout the 
year.a member, or a participating organization, ofa desig- 
nated stock exchange in Canada. 


Related Provisions: 131(11)(d)—Rules’re prescribed labour-sponsored venture 
capital corporations; 227(14) ‘Application to exempt corporations; 227(16) — Appli- 
cation to municipal and provincial corporations. 

History: Subpara. 186.1(b)(vii) amended to, substitute.“member, or a participating or- 
ganization, of a designated stock exchange” for “member of a prescribed stock ex- 
change” by 2007, c. 35, s. 55, applicable after April 2, 2000, except that, in its applica- 
tion before December 14} '2007, the reference to “designated stock exchange” shall be 
read as a reference to “prescribed stock exchange”. 
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Para. 186.1(b) amended by 1998, c. 19, s. 200, applicable after February 22, 1994 ex: 
cept that, in its application to taxation years that ended before 1997, the para. shall be 
read without reference to subpara. (vii). Para. 186.1(b) formerly read: 


(b) that was, throughout the year, a prescribed labour-sponsored venture capital 
corporation, a prescribed investment contract corporation, an insurance corpora- 
tion, a corporation described in paragraph 39(5)(b) or (c) or a non-resident- 
owned investment corporation. 
Definitions [s. 186.1]: “bank” — 248(1), Interpretation Act 35(1); “business” — 
248(1); “corporation” —248(1), Interpretation Act 35(1); “designated stock ex- 
change” — 248(1), 262; “insurance corporation” — 248(1);. “non-resident-owned in- 
vestment corporation” — 133(8), 248(1); “prescribed” — 248(1); “prescribed labour- 
sponsored venture capital corporation” — Reg. 6701; “province” — Interpretation Act 
35(1); “taxation year” — 249, 
Regulations [s. 186.1]: 6701 (prescribed labour-sponsored venture capital corpora- 
tion); 6703 (prescribed investment contract corporation). 


Interpretation Bulletins [s. 186.1]: IT-269R4: Part IV tax on dividends received by 
a private corporation or a subject corporation. 


186.2, Exempt dividends — For the purposes of subsection 
186(1), dividends received in a taxation year by a corporation that 
was, throughout the year, a prescribed venture capital corporation 
from a corporation that was a prescribed qualifying corporation 
with respect to those dividends shall be deemed not to be taxable 
dividends. 

Definitions [s. 186.2]: “corporation” — 248(1), Interpretation Act 35(1); “dividend”, 
“prescribed” — 248(1); “prescribed venture capital corporation” — Reg. 6700; “taxa- 
ble dividend” — 89(1), 248(1); “taxation year” — 249. 

Regulations [s. 186.2]: 6700 (prescribed venture capital corporation); 6704 (pre- 
scribed qualifying corporation). 


Interpretation Bulletins [s. 186.2]: IT-269R4: Part IV tax on dividends received by 
a private corporation or a subject corporation; IT-328R3: Losses on shares on which 
dividends have been received. 


187. (1) Information return — Every corporation that is liable to 
pay tax under this Part for a taxation year in respect of a dividend 
received by it in the year shall, on or before the day on or before 
which it is required to file its return of income under Part I for the 
year, file a return for the year under this Part in prescribed form. 


Related Provisions: 150(1)(a) — Corporations — Part I return; 150.1(5) — Elec- 
tronic filing; 186— Tax payable on certain taxable dividends. 


Interpretation Bulletins: IT-269R4: Part IV tax on dividends received by a private 
corporation or a subject corporation. 


Forms: T2: Corporation income tax return, “Part IV Tax on Taxable Dividends Re- 
ceived”; T2 SCH 50: Shareholder information. 


(2) Interest — Where a corporation is liable to pay tax under this 
Part and has failed to pay all or any part thereof on or before the 
day on or before which the tax was required to be paid, it shall pay 
to the Receiver General interest at the prescribed rate on the amount 
that it failed to pay computed from the day on or before which the 
tax was required to be paid to the day of payment. 

Related Provisions: 161.1 — Offset of refund interest against arrears. interest; 


221.1 — Application of interest where legislation retroactive; 248(11) — Interest com- 
pounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


(3) Provisions applicable to Part — Sections 151, 152, 158 
and 159, subsections 161(7) and (11), sections 162 to 167 and Divi- 
sion J of Part I are applicable to this Part with such modifications as 
the circumstances require. 


Definitions [s. 187]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend”, “prescribed” — 248(1); “prescribed rate” — Reg. 4301; “taxa- 
tion year” — 249, 


PART IV.1— TAXES ON DIVIDENDS ON 
CERTAIN PREFERRED SHARES RECEIVED 
BY CORPORATIONS 


187.1 Definition of “excepted dividend” — In this Part, “ex- 
cepted dividend” means a dividend 


(a) received by a corporation on a share of the capital stock of a 
foreign affiliate of the corporation, other than a dividend re: 
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ceived by a specified financial institution on a share acquired in 
the ordinary course of the business carried on by the institution; 


(b) received by a corporation from another corporation (other 
than a corporation described in any of paragraphs (a) to (f) of the 
definition “financial intermediary corporation” in subsection 
191(1)) in which it has or would have, if the other corporation 
were a taxable Canadian corporation, a substantial interest (as 
determined under section 191) at the time the dividend was paid; 


(c) received by a corporation that was, at the time the dividend 
was received, a private corporation or a financial intermediary 
corporation (within the meaning assigned by subsection 191(1)); 


(d) received by a corporation on a short-term preferred share of 
the capital stock of a taxable Canadian corporation other than a 
dividend described in paragraph (b) or (c) of the definition “ex- 
cluded dividend” in subsection 191(1); or 


(e) received by a corporation on a share (other than a taxable 
RFI share or a share that would be a taxable preferred share if 
the definition “taxable preferred share” in subsection 248(1) 
were read without reference to paragraph (a) of that definition) 
of the capital stock of a mutual fund corporation. 


Related Provisions: 191(4)(d) — Deemed excepted dividend. 


History: Para. 187.1(a) amended by 1994, c. 7, Sch. II (1991, c: 49), s. 154, applicable 
to dividends received after 1987. Para. (a) formerly read: 
(a) received by a corporation on a share of the capital stock of a foreign affiliate 
of the corporation where the share was not acquired by the corporation in the 
ordinary course of the business carried on by the corporation; 
Definitions [s. 187.1]: “business” — 248(1); “carrying on business” — 253; “corpo- 
ration” — 248(1), Interpretation Act 35( 1); “dividend” — 248(1); “foreign affiliate” — 
248(1); “mutual fund corporation” — 131(8), 248(1); “private corporation” — 89(1), 
248(1); “received” — 248(7); “share”, “short-term preferred share”, “specified finan- 
cial institution” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxable 
preferred share”, “taxable RFI share” — 248(1). . 


187.2 Tax on dividends on taxable preferred shares — 
Every corporation shall, on or before its balance-due day for a taxa- 
tion year, pay a tax under this Part for the year equal to 10% of the 
total of all amounts each of which is a dividend, other than an ex- 
cepted dividend, received by the corporation in the year on a taxa- 
ble preferred share (other than a share of a class in respect of which 
an election under subsection 191.2(1) has been made) to the extent 
that an amount in respect of the dividend was deductible under sec- 
tion 112 or 113 or subsection 138(6) in computing its taxable in- 
come for the year or under subsection 115(1) in computing its taxa- 
ble income earned in Canada for the year. 

Related Provisions: 18(1)(t)—Tax is non-deductible: 87(4.2) — Exchanged 
shares; 186(1.1) — Reduction in tax; 187.4— Amounts received by partnerships; 
187.5 — Information return; 191(3) — Substantial interest; 191(4)(d) — Deemed divi- 
dends; 227(14) — No tax on corporation exempt under s. 149. 

History: S. 187.2 amended by 2003, c. 15, s. 121, applicable to taxation years that 
begin after June 2003. It formerly read: 


187.2 Every corporation shall, on or before the last day of the second month after 
the end of each taxation year, pay a tax under this Part for the year equal to 10% 
of the total of all amounts each of which is a dividend, other than an excepted 
dividend, received by the corporation in the year on a taxable preferred share 
(other than a share of a class in respect of which an election under subsection 
191.2(1) has been made) to the extent that an amount in respect of the dividend 
was deductible under section 112 or 113 or subsection 138(6) in computing its 
taxable income for the year or under subsection 115(1) in computing its taxable 
income earned in Canada for the year. 


Definitions [s. 187.2]: “amount”, “balance-due day” — 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1); “excepted dividend” — 187.1; 
“received” — 248(7); “share” — 248(1); “taxable income” — 2(2), 248(1); “taxable 
income earned in Canada’ — 115(1), 248(1); “taxable preferred share” — 248(1); 
“taxation year’ — 249, 

Interpretation Bulletins: IT-88R2: Stock dividends. 

Advance Tax Rulings: ATR-46: Financial difficulty. 


Forms: T2 SCH 43: Calculation of Parts IV.1 and VI.1 taxes. 


187.3 (1) Tax on dividends on taxable RFI shares — Every 
restricted financial institution shall, on or before its balance-due day 
for a taxation year, pay a tax under this Part for the year equal to 
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10% of the total of all amounts each of which is a dividend, other 
than an excepted dividend, received by the institution at any time in 
the year on a share acquired by any person before that time and 
after 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 that 
was, at the time the dividend was paid, a taxable RFI share to the 
extent that an amount in respect of the dividend was deductible 
under section 112 or 113 or subsection 138(6) in,computing its tax- 
able income for the year or under subsection 115(1) in computing 
its taxable income earned in Canada for the year. 

Related Provisions: 87(4.2) — Exchanged shares; 186(1.1)— Reduction in tax; 
187.3(2) — Time of acquisition of share; 187.4 — Partnerships; 187.5 — Information 
return; 191(3) — Substantial interest. : 


History: Subsec. 187.3(1) amended by 2003, c. 15, s, 122, applicable to taxation years 
that begin after June 2003. Subsec. 187.3(1) formerly read: 


(1) Every restricted financial institution shall, on or before the last day of the 
second month after the end of each taxation year, pay a tax under this Part for the 
year equal to 10% of the total of all amounts each of which is a dividend, other 
than an excepted dividend, received by the institution at any time in the year on a 
share acquired by any person before that time and after 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987 that was, at the time the dividend was paid, 
a taxable RFI share to the extent that an amount in respect of the dividend was 
deductible under section 112 or 113, or subsection 138(6) in computing its taxa- 
ble income for the year or under subsection 115(1) in computing its, taxable in- 
come earned in Canada for the year. 


Advance Tax Rulings: ATR-46: Financial difficulty. 


(2) Time of acquisition of share — For the purposes of subsec- 
tion (1), 


(a) a share of the capital stock of a corporation acquired by a 
person after 8:00 p.m. Eastern, Daylight Saving Time, June 18, 
1987 pursuant to.an agreement in writing entered into before 
that time shall be deemed to have been acquired by that, person 
before that time; 


(b) a share of the capital stock of a corporation acquired by a 
person after 8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 and before 1988 as part of a distribution to the public made 
in accordance with the terms of a prospectus, preliminary pro- 
spectus, registration statement, offering memorandum or notice 
filed before 8:00 p.m. Eastern Daylight Saving Time, June 18, 
1987 with a public authority pursuant to and in accordance with 
the securities legislation of the jurisdiction in which the shares 
are. distributed shall be deemed to have. been acquired by that 
person before that time; 


(c) a share (in'this paragraph referred to as the “new share”) of 
the capital stock of a corporation that is acquired by a person 
after 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 in 
exchange for 


(i) a share of a corporation that was issued before 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 or is a 
grandfathered share, or 


(ii) a debt obligation of a corporation that was issued before 
8:00 p.m. Eastern Daylight Saving Time, June 18, 1987, or 
issued after that time pursuant to an agreement in writing en- 
tered into before that time, 


where the right to the exchange for the new share and all or sub- 
stantially all the terms and conditions of the new share were es- 
tablished in writing before that time shall be deemed to have 
been acquired by that person before that time; 


(d) a share. of a class of the capital stock of a Canadian corpora- 
tion listed on a designated stock exchange in Canada that is ac- 
quired by a person after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 on the exercise of a right 


(i) that was issued before that time and listed on a prescribed 
stock exchange in Canada, and 


(ii) the terms of which at that time included the right to ac- 
quire the share, 
where all or substantially all the terms, and conditions of the 


share were established in, writing before that time shall be 
deemed to have been acquired by that person before that time; 
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(e) where a share that was owned by a particular restricted finan- 
cial institution at 8:00 p.m. Eastern Daylight Saving Time, June 
18; 1987 has, by one or more transactions between related re- 
stricted financial institutions, been transferred to another re- 
stricted financial institution, the share shall be deemed to have 
been acquired by the other restricted financial institution before 
that time unless at any particular time after 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987 and before the share was 
transferred to the other restricted financial institution the share 
was owned by a shareholder who, at that particular time, was a 
person other than a restricted financial institution related to the 
other restricted financial institution; and 


(f) where, at any particular time, there has been an amalgama- 
tion within the meaning assigned by section 87, and 


(i) each of the predecessor corporations was a restricted fi- 
nancial institution throughout the period from 8:00 p,m. East- 
ern Daylight Saving Time, June 18, 1987 to the particular 
time and the predecessor corporations were related to each 
other throughout that period, or 


(ii) each of the predecessor corporations and the new corpo- 
ration is a corporation described in any of paragraphs (a) to 
(d) of the definition “restricted financial institution” in sub- 
section 248(1), 


a taxable RFI share acquired by the new corporation from a 
predecessor corporation on the amalgamation shall be deemed to 
have been acquired by the new corporation at the time it was 
acquired by the predecessor corporation. 

History: The opening words of para. 187.3(2)(d) amended to substitute “designated 


stock exchange” for “prescribed stock exchange” by 2007, c. 35, para. 68(1)(a), appli- 
cable after December 13,2007. 

Regulations: 3200 (repealed — for “prescribed stock exchange in Canada” in 
187.3(2)(d)(@)). 

Definitions [s:'187.3]: “amount”, “balance-due day” — 248(1); “class of shares” — 
248(6); “designated stock exchange” — 248(1), 262; “dividend” — 248(1); “excepted 
dividend” — 187.1; “grandfathered share”, “person” — 248(1); “prescribed stock ex- 
change in Canada” — Reg. 3200; “related” — 251(2); “restricted financial institution”, 
“share”, “specified financial institution — 248(1); “taxable income” — 2(2), 248(1); 
“taxable income earned in Canada” —,115(1), 248(1); “taxable RFI share” — 248(1); 
“taxation year” — 249; “writing” — Interpretation Act 35(1). 

Regulations [s. 187.3]: 6201 (prescribed shares). 


Interpretation Bulletins [s. 187.3]: IT-88R2: Stock dividends. 


187.4 Partnerships — For the purposes of this Part, 


(a) all amounts received in a fiscal period by a partnership as, on 
account or in lieu of payment of, or in satisfaction of, dividends 
shall be deemed to have been received by each member of the 
partnership in the member’s fiscal period or taxation year in 
which the partnership’s fiscal period ends, to the extent of that 
member’s share thereof; 


(b) each member of a partnership shall be deemed to own at any 
time that proportion of the number of the shares of each class of 
the capital stock of a corporation that are property of the partner- 
ship at that time that the member’s share of all dividends re- 
ceived on those shares by the partnership in its fiscal period that 
includes that time is of the total of all those dividends; and 


(c).a reference to a person includes a partnership. 
Definitions [s. 187.4]: “amount” — 248(1); “class of shares” — 248(6); “divi- 
dend” — 248(1); “fiscal period” — 249(2), 249.1; “person” — 187.4(c), 248(1); 
“share” — 248(1); “taxation year” — 249. 


187.5 Information return — Every corporation liable to pay tax 
under this Part for a taxation year shall file with the Minister, not 
later than the day on or before which it is required by section 150 to 
file its return of income for the year under Part I, a return for the 
year under this Part in prescribed form containing an estimate of the 
taxes payable by it under sections 187.2 and 187.3 for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Definitions [s. 187.5]: “corporation” — 248(1), Interpretation Act 35(1); “Minister”, 
“prescribed” —248(1); “taxation year” — 249. 
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187.6 Provisions applicable to Part — Sections 152, 158 and 
159, subsections 161(1), (2) and (11), sections 162 to 167 and Divi- 
sion J of Part Lare applicable to this Part with such modifications as 
the circumstances require. 


187.61 Provisions applicable— Crown corporations — 
Section 27 applies to this Part with any modifications that the cir- 
cumstances require. 

History: S. 187.61 added by 1998, c. 19, s. 201, applicable after 1987. 


PART V — TAX AND PENALTIES IN 
RESPECT OF QUALIFIED DONEES 


History [Part V]: The heading to Part V amended by 2011, c. 24, s. 57 to replace 
“Tax and Penalties” with “Tax and Penalties in respect of Qualified Donees”, in force 
on January 1, 2012. 


The heading to Part V amended by 2005, c. 19, s. 42 to replace “Tax” with “Tax and 
Penalties”, deemed to have come into force on March 23, 2004. 


187.7 Application of subsec. 149.1(1)— The definitions in 
subsection 149.1(1) apply to this Part. 
Origin of s. 187.7: R.S.C. 1985, c. 1 (Sth Supp.). 


188. (1) Deemed year-end on notice of revocation [of char- 
ity] — If on a particular day the Minister issues a notice of inten- 
tion to revoke the registration of a taxpayer as a registered charity 
under any of subsections 149.1(2) to (4.1) and 168(1) or it is deter- 
mined, under subsection 7(1) of the Charities Registration (Security 
Information) Act, that a certificate served in respect of the charity 
under subsection 5(1) of that Act is reasonable on the basis of infor- 
mation and evidence available, 


(a) the taxation year of the charity that would otherwise have 
included that day is deemed to end at the end of that day; 


(b) a new taxation year of the charity is deemed to begin imme- 
diately after that day; and 


(c) for the purpose of determining the charity’s fiscal period af- 
ter that day, the charity is deemed not to have established a fis- 
cal period before that day. 
Related Provisions: 188(2.1) — Conditions for 188(1) not to apply. 
History: Subsec. 188(1) amended by 2005, c. 19, subsec. 43(1), applicable in respect 
of notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. The subsec. formerly read: 
(1) Revocation tax — Where the registration of a charity is revoked, the charity 
shall, on or before the day (in this subsection referred to as the “payment day”) 
in a taxation year that is one year after the day on which the revocation is 


effective, 
(a) pay a tax under this Part for the year equal to the amount determined by 
the formula 
A+B-C-D-E-F 
where 


A. is the total of all amounts each of which is the fair market value of an 
asset of the charity on the day (in this section referred to as the “valua- 
tion day”) that is 120 days before the day on which 


(i) the notice of the Minister’s intention to revoke the charity’s re- 
gistration is mailed, if the registration is revoked under subsection 
168(2), or 


(ii) the charity is, under subsection 5(1) of the Charities Registra- 
tion (Security Information) Act, served with a copy of a certificate, 
if the registration is revoked under subsection 168(3). 


B is the total of all amounts each of which is the amount of. a gift for 
which it issued a receipt described in subsection 110.1(2) or 118.1(2) in 
the period (in this section referred to as the “winding-up period”) that 
begins on the valuation day and ends immediately before the payment 
day, or an amount received by it in the winding-up period from a regis- 
tered charity, 


Proposed Amendment — Former 188(1)(a)B [temporary] 
Application: The July 16, 2010 draft legislation (Part 1 — technical),'s. 126, pro 
vides that in applying the description of B in para. 188(1)(a) in respect of gifts made 
to a charity after December 20, 2002, to the extent that those gifts are relevant in. 
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C is the total of all amounts each of which is the fair market value, at the 
time of the transfer, of an asset transferred by it in the winding-up pe- 
riod to a qualified donee, 


D is the total of all amounts each of which is expended by it in the wind- 
ing-up period on charitable activities carried on by it, 


E _ is the total of all amounts each of which is paid by it in the winding-up 
period in respect of its debts that were outstanding on the valuation day 
and not included in determining the value of D, and 


F is the total of all amounts each of which is a reasonable expense in- 
curred by it in the winding-up period and not included in determining 
the value of D; and 


(b) file with the Minister a return in prescribed form and containing pre- 
scribed information, without notice or demand therefor. 


The description of A in para. 188(1)(a) amended by 2001, c. 41, s. 116, in force De- 
cember 24, 2001. The description of A formerly read: 


A is the total of all amounts each of which is the fair market value! of an asset 
of the charity on the day (in this section referred to as the “valuation day”) 
that is 120 days before the day on which notice of the Minister’s intention to 
revoke its registration is mailed, 


Subsec. 188(1) substituted by 1994, c. 21, s. 84, applicable where the registration of a 
charity is revoked pursuant to a notice of intention to revoke its registration that is 
mailed after 1992. That subsec. formerly read: 


(1) Where the registration of a charity is reyoked, the charity shall, on or before 
the day in a taxation year that is one year after the day on which the revocation is 
effective, pay a tax for the year under this Part equal to the amount, if any, by 
which the total of 


(a) the fair market value, on the day that notice of the Minister’s intention to 
revoke its registration is mailed, of all its assets on that day, and 


(b) the total of all gifts for which it issued receipts described in subsection 
110.1(2) or 118.1(2) after the day referred to in paragraph (a) and all 
amounts received after that day from registered charities 


exceeds the total of 
(c) the fair market value on the day referred to in paragraph (a) of each asset 
of the charity transferred by it to a qualified donee within the period com- 
mencing immediately after that day and expiring at the end of one year from 
the day on which the revocation is effective, 
(d) amounts expended by it within the period described in paragraph (c) on 
charitable activities carried on by it, 
(e) amounts paid by the charity after the day referred to in paragraph (a) in 
respect of bona fide debts of the charity that were outstanding on that day, 
and 
(f) the amount of such reasonable expenses as are incurred by the charity 
within the period described in paragraph (c). 
Para. 188(1)(b) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 155, applicable to 1988 
et seq. Para. (b) formerly read: 
(b) the total of all amounts each of which is an amount of a gift for which it 
issued a receipt described in paragraph 110.1( 1)(a) or subsection 118.1(2), after 
the day referred to in paragraph (a) or an amount received after that date from a 
registered charity. 
Forms: RC4424: Completing the tax return where registration of a charity is revoked 
[guide]. 


(1.1) Revocation tax — A charity referred to in subsection (1) is 
liable to a tax, for its taxation year that is deemed 'to have ended, 
equal to the amount determined by the formula 
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ip 
where . 
A is the total of all amoilues each of which i is 


(a) the fair market value of a property of) Wee charity at the 
end of that taxation year, . 


(b) the amount of an appropriation (within the meaning as- 
signed by subsection (2)) in respect of a property transferred 
to another person in the 120- -day period that ended at the end 
of that taxation year, or 


(c) the income of the charity for its winding- up period, in- 
cluding gifts received by the charity in that period from any 
source and any income that would be computed under sec- 
tion 3 as if that period were a taxation year; and 


B is the total of all amounts (other than the amount of an expendi- 

ture in respect of which a deduction has been made in comput- 

_ ing income for the winding-up, period under aanere) (c).of the 
description of A), each of which is 


(a) a debt of the charity that is outstanding at the end Ce that 
taxation year, 


(b) an expenditure made by the charity during the winding- 
up period on charitable activities carried on by it, and 


(c) an amount in respect, of a, property. transferred, by..the 
charity during the winding-up period and not later than the 
latter>3of one year from the end of the taxation year and the 
day, if any; referred to'in paragraph (1.2)(c), to a person that 
was at the time of the transfer an eligible donee in respect of 
the charity, equal to the amount, if any, by which the fair 
market value of the ‘property, when transferred; exceeds the 
consideration given by the person for the transfer. 
Related Provisions: 149.1(1.1)(c) — Amount transferred under B(c) deemed not 
expended on charitable activities; 149.1(6.4) — Application to registered national arts 
service organizations; 188(1.2), (1.3) —“Winding-up period”, “eligible donee”; 
188(2) — Transferee of property liable for tax; 188(2.1) — Conditions for 188(1.1) not 
to apply; 189(6.1) — Return and payment required within one year;:189(6.2) — Re- 
duction of revocation tax liability; 189(7)— Assessment of revocation tax; 
225.1(1:1)(a) No collection action for one year; 257 — Formula cannot calculate to 
less than zero. 
History: Subsec. 188(1.1) added by 2005, c. 19, subsec. 43(1), aglgunles in-respect.of 
notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. 


Remission Orders: Quebec Domestic Help Charities Remission Order (P.C. 2011- 
1323) (remission of 188(1.1) tax on charities participating in the Programme 
d’exonération financiére pour les services d’aide domestique to provide subsidized do- 
mestic help services to Quebec residents). 


Forms: RC4424: Completing the tax return where registration. of a charity is revoked 
[guide]. 
Charities Policies: CPC-020: Revocation tax. 


(1.2) Winding-up period — In this Part, the winding-up period of 
a charity is the period that begins immediately after the day on 
which the Minister issues a notice of intention to revoke the regis- 
tration of a taxpayer as a registered charity under any of subsections 
149,1(2) to (4.1),and 168(1).(or, if earlier, immediately after the day 
on. which it is determined, under subsection, 7(1).of the Charities 
Registration (Security Information) Act, that a. certificate served.in 
respect of the charity under subsection 5(1) of that Act is reasonable 
on the basis of information and evidence available), and that ends 
on the day that is the latest of 


(a) the day, if any, on which the charity files a return under sub- 
section 189(6.1) for the taxation year deemed by subsection (1) 
to have ended, but not later than the day on which the charity is 
required to file that return, 


(b) the day on which the Minister last issues a notice of assess- 
ment of tax payable under subsection (1.1) for that taxation year 
_by the charity, and 

(c) if the charity has filed a notice of objection or appeal in re- 
spect of that assessment, ‘the day on which the Minister may take 


53 Sic. Should be “later” — ed. 
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a collection action under section 225.1 in’respect of that’ tax 
payable. 
History: Subsec. 188(1.2) added by 2005, CHS. alheee. 43(1), applicable in sores of 


notices issued and certificates pone by the Minister of National Revenue after June 
12;2005. 


(1.3) Eligible donee [for charity] pare in this Part, an rligible do- 
nee ‘in respect ofa particular charity is a registered ‘charity 
(a) of which more than 50% of the members of the board of 
directors or trustees of the registered charity deal at arm’s length 
with each member of the board oF ‘directors or trustees of the 
particular charity; 


(b) that is not the subject of a ae Uae oe 
188.2(1); 


(c) that has no unpaid. liabilities under. this Act, or, under.the Ex- 
cise. Tax Act; 


(d) that has filed all information chfaiins feauted by subsection 
149.1(14); and 


(e) that is not the subject of a sat J under subsection 5(1) of 
the Charities Registration (Security. Information) Actor, if it is 
the subject of such a) certificate, the certificate has been, deter- 
mined. under.subsection 7(1) ofthat, Act not to,be reasonable. 
Related Provisions: 188(1.4) — Eligible donee of RCAAA. 
History: Subsec, 188(1.3).added by 2005, c. 19, subsec. 43(1),,applicable in.respect of 


notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. 


Forms: RC4424: Moma pleting the tax.return where registration of‘a charity is revoked 
[guide]. 


(1.4) Eligible donee [for RCAAA] — In this Part, an eligible do- 
nee in respect of a particular Canadian amateur athletic association 
is a registered Canadian amateur athletic-association 


(a) of which more than 50% of the: members ‘of the board of 
directors or trustees of the registered.Canadian amateur athletic 
association deal at arm’s length with each member of the board 
of directors or trustees of the particular Canadian amateur ath- 
letic association; 


(b). that is not the subject. ofa suspension under. subsection 
188.2(1); 


(c), that has no unpaid: liabilities under this Act.or under the Ex 
cise Tax Act; and 


(d) ‘that has filed all permaton returns required by Subsettion 
149,1(14). 


Related Provisions: 188(1.3) — Eligible donee of charity. 
History: Subsec. 188(1.4) added by 2011, c. 24, s. 58, in force on January 1, 2012. 


(2) Shared: liability — revocation: tax — A person who, after 
the time that is 120 days before the end of the taxation year of a 
charity that is deemed by. subsection: (1) to have ended, receives 
property from the charity; is jointly and severally, or solidarily, lia- 
ble with the charity for the tax payable under subsection.(1,1). by 
the charity for that taxation year for.an amount not exceeding. the 
total of all appropriations, each of which is'the amount by which the 
fair market value of such a property at the time it was so received 
by ‘the person exceeds the consideration given by the person in re- 
Spect of the property. 

Related Provisions: 160(1) — General rule making transferee of property liable. 
History: Subsec: 1'88(2) amended by 2005, ¢. 19,-subsec. 43(1), applicable in respect 


of notices issued’and certificates served by the’Minister of National Revenue after June 
12, 2005. The subsec. formerly read: 


(2) Idem — A person (other than a qualified:donee) who, after the valuation day 
of a charity, receives an amount from the charity is jointly and severally liable 
with the charity for the tax payable under; subsection (1) by the charity in ani 
amount not exceeding the amount by which the total.of,all such amounts so re- 
ceived by the person exceeds the total of all, amounts each of which 1s 


(a).a portion of such an amount that is included in determining an amount in 
the description of C, D, E or F in subsection (1) in respect of the charity, or 


(b) the consideration given, by-the, person jin. respect of such an amount. 
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Subsec. 188(2) substituted by 1994, c. 21, s. 84, applicable where the registration of a 
charity is revoked pursuant to a notice of intention to revoke its registration that is 
mailed after 1992. That subsec. formerly read: 


(2) A person (other than a qualified donee) who, on or after the day that notice of 
the Minister’s intention to revoke the registration of a charity is mailed, receives 
any amount from that charity is jointly and severally liable with the charity for 
the tax imposed on the charity by subsection (1) in an amount not exceeding the 
amount by which the amount so received by the person from the charity exceeds 
the total of 


(a) the total of amounts so received by the person from the charity each of 
which is an amount described in paragraph. (1)(d), (e) or (f), and 


(b) the consideration, if any, given by the person in respect of the amount so 
received by the person. 


Charities Policies: CPC-020: Revocation tax. 


(2.1) Non-application of revocation tax — Subsections (1) and 
(1.1) do not apply to a charity in respect of a notice of intention to 
revoke given under any of subsections 149.1(2) to (4.1) and 168(1) 
if the Minister abandons the intention and so notifies the charity or 
if 
(a) within the one-year period that begins immediately after the 
taxation year of the charity otherwise deemed by subsection (1) 
to have ended, the Minister has registered the charity as a chari- 
table organization, private foundation or public foundation; and 


(b) the charity has, before the time that the Minister has so regis- 
tered the charity, 


(i) paid all amounts, each of which is an amount for which 
the charity is liable under this Act (other than subsection 
(1.1)) or the Excise Tax Act in respect of taxes, penalties and 
interest, and 


(ii) filed all information returns required by or under this Act 
to be filed on or before that time. 


History: Subsec. 188(2.1) added by 2005, c. 19, subsec. 43(1), applicable in respect of 
notices issued and certificates served by the Minister of National Revenue after June 
12, 2005. 


(3) Transfer of property tax — Where, as a result of a transac- 
tion or series of transactions, property owned by a registered charity 
that is a charitable foundation and having a net value greater than 
50% of the net asset amount of the charitable foundation immedi- 
ately before the transaction or series of transactions, as the case may 
be, is transferred before the end of a taxation year, directly or indi- 
rectly, to one or more charitable organizations and it may reasona- 
bly be considered that the main purpose of the transfer is to effect a 
reduction in the disbursement quota of the foundation, the founda- 
tion shall pay a tax under this Part for the year equal to the amount 
by which 25% of the net value of that property determined as of the 
day of its transfer exceeds the total of all amounts each of which is 
its tax payable under this subsection for a preceding taxation year in 
respect of the transaction or series of transactions. 


Related Provisions: 149.1(6.4) — Application to registered national arts service 
organizations; 188(3.1) — 188(3) does not apply to gift to which penalty under 
188.1(11) or (12) applies; 248(10) — Series of transactions. 


(3.1) Non-application of subsec. (3) — Subsection (3) does not 
apply to a transfer that is a gift to which subsection 188.1(11) or 
(12), applies. 

History: Subsec. 188(3.1) amended by 2010, c. 25; s, 50, to substitute “188.1(11) or 
(12)” for “188.1(11)”, applicable to taxation years that end after March 3, 2010, 


Subsec. 188(3.1) added by 2005, c. 19, subsec. 43(2), applicable in respect of taxation 
years that begin after’ March 22, 2004. 


(4) Idem — Where property has been transferred to a charitable or- 
ganization in circumstances described in subsection (3) and it may 
reasonably be considered that the organization acted in concert with 
a charitable foundation for the purpose of reducing the disburse- 
ment quota of the foundation, the organization is jointly and sever- 
ally liable with the foundation for the tax imposed on the founda- 
tion by that subsection in an amount not exceeding the net value of 
the property. 
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(5) Definitions — In this section, 


“net asset amount” of a charitable foundation at any time means 
the amount determined by the formula 


pees 
where 


A is the fair market value at that time of all the property owned by 
the foundation at that time, and 


B_ is the total of all amounts each of which is the amount.of a debt 
owing by or any other obligation of the foundation at that time; 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


“net value” of property owned by a charitable foundation, as of the 
day of its transfer, means the amount determined by the formula 


A-B 
where 
A is the fair market value of the property on that day, and 


B is the amount of any consideration given to the foundation for 
the transfer. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


Definitions [s. 188]: “amount” — 248(1); “arm’s length” — 251(1); “assessment” — 
248(1); “Canadian amateur athletic association” — 149.1(1), 187.7; “charitable foun- 
dation”, “charitable organization”, “charitable purposes”, “charity”, “disbursement 
quota” — 149.1(1), 187.7; “eligible amount” — 248(31), (41); “eligible donee” — 
188(1.3); “fiscal period” — 249.1; “Minister? — 248(1); “net asset amount”, “net 
value” — 188(5); “non-qualified investment” — 149.1(1), 187.7; “person”, “pre- 
scribed” — 248(1); “private foundation” — 149.1(1), 248(1); “property” — 248(1); 
“public foundation” — 149.1(1), 248(1); “qualified donee”, “qualified investment” — 
149.1(1), 187.7; “registered Canadian amateur athletic association”, “registered char- 
ity” — 248(1); “related business’ — 149.1(1), 187.7; “series of transactions” — 
248(10); “specified gift’? — 149.1(1), 187.7; “taxation year” — 149.1(1), 187.7; “tax- 
payer” — 248(1); “valuation day” — 188(1)(a)A; “winding-up period” — 188(1.2). 


188.1 (1) Penalty — carrying on business — Subject to sub- 
section (2), a person is liable to a penalty under this Part equal to 
5% of its gross revenue for a taxation year from any business that it 
carries on in the taxation year, if 


(a) the person is a registered charity that is a private foundation; 


(b) the person is a registered charity that is not a private founda- 
tion and the business is not a related business in relation to the 
charity; or 


(c) the person is a registered Canadian amateur athletic associa- 
tion and the business is not a related business in relation to the 
association. 


Related Provisions: 149.1(2)(a) — Revocation of charitable organization for carry- 
ing on unrelated business; 149.1(3)(a) — Revocation of public foundation for carrying 
on unrelated business; 149.1(4)(a) — Revocation of private foundation for carrying on 
any business; 188.1(2) — Increased penalty on second assessment; 189(6.3) — Reduc- 
tion of penalty if funds transferred to an eligible donee; 189(7), (8) — Assessment of 
penalty and administrative procedures; 241(3.2)(g) — Penalty notice may be disclosed 
to the public. i 
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History: Subsec. 188.1(1) amended by 2011, c. 24, subsec. 59(1), applicable to taxa- 
_ tion years that begin after December 31, 2011. It formerly read: 


(1) Subject to subsection (2), a registered charity is liable to a penalty under this 
Part equal to 5% of its gross revenue for a taxation year from any business that it 
carries on in the taxation year, if the registered charity 

(a) is a private foundation; or 


(b) is not a private foundation and the business is not a related business in 
relation to the charity. 


(2) Increased penalty for subsequent assessment — A 
person that, less than five years before a particular time, was as- 
sessed a liability under subsection (1) or this subsection, for a taxa- 
tion year, is liable to a penalty under this Part equal to its gross 
revenue for a subsequent taxation year from any business that, after 
that assessment and in the subsequent taxation year, it carries on at 
the particular time if 


(a) the person is a registered charity that is a private foundation; 


(b) the person is a registered charity that is not a private founda- 
tion and the business is not’a related: business in relation to the 
charity; or 
(c) the person is a registered Canadian amateur athletic associa- 
tion and the business.is not. a related business in relation to the 
association. 
Related Provisions: 188.2(1)(a)— Mandatory one-year suspension. of charity’s 
ability to issue receipts; 189(6.3) — Reduction of penalty if funds transferred to an eli- 


gible donee; 189(7), (8)— Assessment of penalty and administrative procedures; 
241(3.2)(g) — Penalty notice may be disclosed to the public. 


History: Subsec. 188.1(2) amended by 2011, c. 24, subsec. 59(1), applicable to taxa- 
tion years that begin after December 31, 2011. It formerly read: 


(2) A registered charity that, less than five years before a particular time, was 
assessed a liability under subsection (1) or this subsection, for a taxation year, 1s 
liable to a penalty under this Part equal to its gross revenue for a subsequent 
taxation year from any business that, after that assessment and in the subsequent 
taxation year, it carries on at the particular time if the registered charity 

(a) is a private foundation; or 


(b) is not a private foundation and the business is not a related business in 
relation to the charity. 


(3) Control of corporation by a charitable foundation — If 
at a particular time a charitable foundation has acquired control 
(within the meaning of subsection 149.1(12)) of a particular corpo- 
ration, the foundation is liable to a penalty under this Part for a tax- 
ation year equal to 


(a) 5% of the total of all amounts, each of which is a dividend 
received by the foundation from the particular corporation in the 
taxation year and at a time when the foundation so controlled the 
particular corporation, except if the foundation is liable under 
paragraph (b) for a penalty in respect of the dividend; or 


(b) if the Minister has, less than five years before the particular 
time, assessed a liability under paragraph (a) or this paragraph 
for a preceding taxation year of the foundation in respect of a 
- dividend received from any corporation, the total of all amounts, 
each of which is a dividend received, after the particular time, 
by the foundation, from the particular corporation, in the taxa- 
tion year and at a time when the foundation so controlled the 
particular corporation. 
Related Provisions: 149.1(3)(c) — Revocation of public foundation for acquiring 
control of a corporation; 149.1(4)(c) — Revocation of private foundation for acquiring 
control of a corporation; 189(6.3) — Reduction of penalty if funds transferred to an 
eligible donee; 189(7), (8) — Assessment of penalty and administrative procedures; 
241(3.2)(g) — Penalty notice may be disclosed to the public. 


(3.1) Penalty for excess corporate holdings — A private 
foundation is liable to a penalty under this Part for a taxation year, 
in respect of a class of shares of the capital stock of a corporation, 
equal to 


(a) 5% of the amount, if any, determined by multiplying the di- 
vestment obligation percentage of the private foundation for the 
taxation year in respect of the class by the total fair market value 
of all of the issued and outstanding shares of the class, except if 
the private foundation is liable for the taxation year under para- 
graph (b) for a penalty in respect of the class; or 
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(b) 10% of the amount, if any, determined by multiplying the 
divestment obligation percentage of the private foundation for 
the taxation year in respect of the class by the total fair market 
value of all of the issued and outstanding shares of the class, if 


(i) the private foundation has failed to disclose, in its return 
required under subsection 149.1(14) for the taxation year, 


(A) a material transaction, in the taxation year, of the pri- 
vate foundation in respect of the class, 


(B) a material interest held at the end of the taxation year 
by a relevant person in respect of the private foundation, 
or 


(C) the total corporate holdings percentage of the private 
foundation in respect of the class at the end of the taxa- 
tion year, unless at no time in the taxation year the private 
foundation held greater than an insignificant interest in re- 
spect of the class, or 


(ii) the Minister has, less than five years before the end of the 
taxation year, assessed a liability under paragraph (a) or this 
paragraph for a preceding taxation year of the private foun- 
dation in respect of any divestment obligation percentage. 


Related Provisions: 149.2(10) — Shares held through a trust on March 18/07; 
188.1(3.2)-(3.5) — Avoidance of divestment obligation. 


History: Subsec. 188.1(3.1) added by 2007, c. 35, s. 56, in force on December 14, 
2007. 


Forms: T2082: Excess corporate holdings regime for private foundations [guide]. 


(3.2) Avoidance of divestiture — If, at the end of a taxation 
year, a private foundation would — but for a transaction or series of 
transactions entered into by the private foundation or a relevant per- 
son in respect of the private foundation (in this subsection referred 
to as the “holder’’) a result of which is that the holder holds, directly 
or indirectly, an interest (or for civil law, a right), in a corporation 
other than shares — have a divestment obligation percentage for 
that taxation year in respect of the private foundation’s holdings of 
a class of shares of the capital stock of the corporation, and it can 
reasonably be considered that a purpose of the transaction or series 
is to avoid that divestment obligation percentage by substituting 
shares of the class for that interest or right, for the purposes of ap- 
plying this section, subsection 149.1(1) and section 149.2, 


(a) each of those interests or rights is deemed to have been con- 
verted, immediately after the time it was first held, directly or 
indirectly by the holder, into that number of shares of that class 
that would, if those shares were shares of the class that were 
issued by the corporation, have a fair market value equal to the 
fair market value of the interest or right at that time; 


(b) each such share is deemed to be a share that is issued by the 
corporation and outstanding and to continue to be held by the 
holder until such time as the holder no longer holds the interest 
or right; and 


(c) each of those shares is deemed to have a fair market value, at 
the particular time, equal to the fair market value, at the particu- 
lar time, of a share of the class issued by the corporation, deter- 
mined without reference to this subsection. 


Related Provisions: 188.1(3.3)—(3.5) — Anti-avoidance rule re ownership through 
trust. 


History: Para. 188.1(3.2)(c) amended by 2009, c. 2, subsec. 62(1), applicable to taxa- 
tion years, of private foundations, that begin after February 25, 2008. ‘The para. for- 
merly read: 


(c) each such share is-deemed to have a fair market value, at any particular time, 
equal to the fair market value, at the particular time, of a share of the class issued 
by the corporation. 


Subsec. 188.1(3.2) added by 2007, c. 35, s. 56, in force on December 14, 2007. 
Forms: T2082: Excess corporate holdings regime for private foundations [guide]. 
(3.3) Where subsec. (3.5) applies — Subsection (3.5) applies 
to a private foundation at a particular time in a taxation year if 


(a) at the particular time, a person (in this subsection and subsec- 
tion (3.5) referred to as an “insider” of the private foundation) 


1411 


S. 188.1(3.3)(a) 


that is the private foundation, or is a relevant person in respect 
of the private foundation, is a beneficiary under a trust; 


(b) at or before the particular time 
(i) the insider acquired an interest in or under the trust, or 
(ii) the trust acquired a property; im 
(c) it may reasonably be considered that a purpose of the acqui- 
sition described in paragraph (b) was to hold, directly or indi- 


rectly, shares of a class of the capital stock of a corporation (re- 
ferred to in subsection (3.5) as the “subject corporation”); 


(d) the shares described in paragraph (c) would, if they were 
held by the insider, cause the private foundation to have a di- 
vestment obligation percentage for the taxation year; and 


(e) at the particular time, the insider holds the interest described 
in subparagraph (b)(i), or the trust holds the property described 
in subparagraph (b)(ii), as the case may be. 

Related Provisions: 188.1(3.4) — Interpretation. 


History: Subsec. 188.1(3.3) added by 2009, c. 2, subsec. 62(2), applicable to taxation 
years, of private foundations, that begin after February 25, 2008. 


(3.4) Rules applicable — For the purpose of subsections (3.3) 
and (3.5), 


(a) interests (or, for civil law, rights), other than shares, of a trust 
in a corporation that entitle the trust to a right described in para- 
graph 251(5)(b) in respect of a class of the capital stock of the 
corporation, are deemed to be converted into shares of that class 
in the manner described by paragraph (3.2)(a); and 


(b) if the amount of income or capital of the trust that a person 
may receive as a beneficiary under the trust depends on the exer- 
cise by any person of, or the failure by any person to exercise, a 
discretionary power, that person is deemed to have fully exer- 
cised, or to have failed to exercise, the power, as the case may 
be. 


History: Subsec. 188.1(3.4) added by 2009, c. 2, subsec. 62(2), applicable to taxation 
years, of private foundations, that begin after February 25, 2008. 


(3.5) Avoidance of divestiture — If this subsection applies to a 
private foundation at a particular time in respect of an interest of an 
insider of the private foundation in a trust, for the purposes of ap- 
plying this section, subsection 149.1(1) and section 149.2, 


(a) the insider is deemed to hold at the particular time, in addi- 
tion to any shares of the capital stock of the subject corporation 
that it holds otherwise than because of this subsection, the num- 
ber, of shares, of the class of shares referred to in paragraph 
(3.3)(c), determined by the formula 


AXB/C 
where 


A is the number of shares of that class that are held, directly or 
indirectly, by the trust at the particular time, 


B is the total fair market value of all interests held by the in- 
sider in the trust at the particular time, and 


Cis the total fair market value of all property held by the trust 
at the particular time; 


(b) each of those shares is deemed to be a share that is issued by 
the subject corporation and outstanding and to continue to be 
held by the holder until such time as the holder no longer holds 
the interest or right; and 


(c) each of those shares is deemed to have a fair market value, at 
the particular time, equal to the fair market value, at the particu- 
lar time, of a share of the class issued by the subject corporation, 
determined without reference to this subsection. 


Related Provisions: 188.1(3.3) — Conditions for 188.1(3.5) to apply; 188.1(3.4) — 
Interpretation. 


History: Subsec. 188.1(3.5) added by. 2009, c. 2, subsec. 62(2), applicable to taxation 
years, of private foundations, that begin after February 25, 2008. 


(4) Undue benefits — A registered charity or registered Cana- 
dian amateur athletic association that, at a particular time in a taxa- 
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tion year, confers on a person an undue benefit is liable to a penalty 
under this Part for the taxation year equal to i 


(a) 105% of the amount of the benefit, except if the charity or 
association is liable under paragraph (b) for a penalty in respect 
of the benefit; or 
(b) if the Minister has, less than five years before the particular 
time, assessed a liability under paragraph (a) or this paragraph 
for a preceding taxation year of the charity or association and 
the undue benefit was conferred after that assessment, 110% of 
the amount of the benefit. | oe 
Related Provisions: 149.1(1)‘‘charitable foundation”, 149.1(1)“charitable organiza- 
tion’’(b) — No benefit to be available to any member, shareholder, etc.; 188.1(5) — 
Meaning of “undue benefit”; 188.2(1)(b) — One-year suspension of charity’s ability to 
issue receipts; 189(6.3) — Reduction of penalty if funds transferred to an eligible do- 
nee; 189(7), (8)— Assessment of penalty and administrative procedures; 
241(3.2)(g) — Penalty notice may be disclosed to the public. “a 
History: Subsec. 188.1(4) amended by 2011, c. 24, subsec. 59(2), applicable to taxa- 
tion years that begin after December 31, 2011. It formerly read: 
(4) A registered charity that, at a particular time in a taxation year, confers on a 
person an undue benefit is liable to a penalty under this Part for the taxation year 
equal to 
(a) 105% of the amount of the benefit, except if the charity is liable under 
paragraph (b) for a penalty in respect of the benefit: or 
(b) if the Minister has, less than five years before the particular time, as-_ 
sessed a liability under paragraph (a) or this paragraph for a preceding taxa- — 
tion year of the charity and the undue benefit was conferred after that assess- 
ment, 110% of the amount of the ‘benefit. 5 


(5) Meaning of undue benefits — For the purposes of this Part, 
an undue benefit conferred on a person (referred to in this Part as 
the “beneficiary”) by a registered charity or registered Canadian 
amateur athletic association includes a disbursement by way of a 
gift or the amount of any part of the income, rights, property or 
resources of the charity or association that is paid, payable, assigned 
or otherwise made available for the personal benefit of any person 
who is a proprietor, member, shareholder, trustee or:settlor of the 
charity or association, who has contributed or otherwise paid into 
the charity or association more than 50% of the capital of the char- 
ity or association, or who deals not at arm’s length with such a per- 
son or with the charity or association, as well as any benefit con- 
ferred on a beneficiary by another person, at the direction or with 
the consent of the charity or association, that would, if it were not 
conferred on the beneficiary, be an amount in respect of which the 
charity or association would have a right, but does not include a 
disbursement or benefit to the extent that it is 


(a) an amount that is reasonable consideration or remuneration 
for property acquired by or services rendered to the charity or 
association; 


(b) a gift made, or a benefit conferred, 


(1) in the case of a registered charity, in the course of a chari- 
table act in the ordinary course of the charitable activities 
carried on by the charity, unless it can reasonably be consid- 
ered that the eligibility of the beneficiary for the benefit re- 
lates solely to the relationship of the beneficiary to the char- 
ity, and 


(ii) in the case of a registered Canadian amateur athletic-asso- 
ciation, in the ordinary course of promoting amateur athletics 
in Canada on a nationwide basis; or 


(c) a gift to a qualified donee. 


Related Provisions: 149.1(1)‘charitable foundation”, 149.1(1)“charitable organiza- 
tion’’(b) — No benefit to be available to any member, shareholder, etc. 


History: Subsec. 188.1(5) amended by 2011, c. 24, subsec. 59(2), applicable to taxa- 
tion years that begin after December 31, 2011. It formerly read: ) 


(5) For the purposes of this Part, an undue benefit conferred on'a person (referred 
to in this Part as the “beneficiary”) by a registered charity includes a disburse- 
ment by way of a gift or the amount of any part of the income, rights, property or 
resources of the charity that is paid, payable, assigned or otherwise made availa- 
ble for the personal benefit of any person who is a proprietor, member, share- 
holder, trustee or settlor of the charity, who has contributed or otherwise paid 
into the charity more than 50% of the capital of the charity, or who deals not at 
arm’s length with such a person or with the charity, as well as any benefit con- 
ferred on a beneficiary by another person, at the direction or with the consent of 
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_ the charity, that would, if it were not conferred on the beneficiary, be an amount 
in respect of which the charity would have a right, ‘but does not/include a dis- 
bursement or benefit to the extent that it is : 


(a) an amount that is reasonable consideration or remuneration for property 
acquired by or services rendered to the charity; 


(b) a gift made, or a benefit conferred, in the course of-a charitable act in the 
ordinary course of the charitable activities carried on by. the charity, unless it 
can reasonably be considered that the eligibility of the beneficiary for the 
’ 


benefit relates solely to the relationship of the beneficiary to the charity; or 
(c) a gift to a qualified donee. : 


(© Failure to file information returns — Every registered 
charity and registered Canadian amateur athletic association that 
fails to file a return for a taxation year as and when required by 
subsection 149.1(14) is liable to a penalty equal to $500. 
_ Related Provisions: 168(1)(c) — Revocation of registration for failing to file infor- 
mation return; 189(6.3) — Reduction of penalties exceeding $1,000 per taxation year if 
funds transferred to an eligible donee; 189(7), (8) — Assessment of penalty and admin- 
istrative procedures; 241(3.2)(g)— Penalty notice may be disclosed to the public. 
History: Subsec. 188.1(6) amended by 2011, c. 24, subsec. 59(2), applicable to taxa- 
tion years that begin after December 31, 2011. It formerly read: 


(6) Every registered charity that fails to file a return for a taxation year as and 
when required by subsection 149.1(14) is liable to a penalty equal to $500. 


Registered Charities Newsletters: 28 (new re-registration process). 
Forms: RC4424: Completing the tax return where registration of a charity is revoked 


{guide]. 


(7) Incorrect information — Except where subsection (8) or (9) 
applies, every registered charity and registered Canadian amateur 
athletic association that issues, in a taxation year, a receipt for a gift 
otherwise than in accordance with this Act and the regulations is 
liable for the taxation year to a penalty equal to 5% of the amount 
reported on the receipt as representing the amount in respect of 
which a taxpayer may claim a deduction under subsection 110.1(1) 
or a credit under subsection 118.1(3). 
Related Provisions: 168(1)(d) — Revocation of registration for issuing incorrect 
receipt; 188.1(8) — Increased penalty for subsequent assessment; 188.1(9);— Penalty 
for false statement relating to receipt; 189(6.3) — Reduction of penalty if funds trans- 
ferred to an eligible donee; 189(7), (8) — Assessment of penalty and administrative 
procedures; 225.1(1)(b)——No collection action for one year from assessment; 
241(3.2)(g¢) — Assessment notice may be disclosed to. the public. 
History: Subsec. 188.1(7) amended by 2011, c. 24, subsec. 59(2), applicable to taxa- 
tion years that begin after December 31, 2011. It formerly read: 
(7) Except where. subsection (8) or (9) applies, every registered: charity: that is- 
sues, in a taxation year, a receipt for a gift otherwise than in accordance with this 
Act and the regulations is liable for the taxation year to a penalty equal to 5% of 
the amount reported on the receipt as representing the amount in respect of 
which a taxpayer may claim a deduction under subsection 110.1(1) or a credit 
under subsection 118.1(3). 


(8) Increased penalty for subsequent assessment — Ex- 
cept where subsection (9) applies, if the Minister has, less than five 
years before a particular time, assessed a penalty under subsection 
(7) or this subsection for a taxation year of a registered charity or 
registered Canadian amateur athletic association and, after that as- 
sessment and in a subsequent taxation year, the charity or associa- 
tion issues, at the particular time, a receipt for a gift otherwise than 
in accordance with this Act and the regulations, the charity or asso- 
ciation is liable for the subsequent taxation year toa penalty equal 
to 10% of the amount reported on the receipt as representing the 
amount in respect of which a taxpayer may claim a deduction under 
subsection 110.1(1) or a credit under subsection 118.1(3). 


Related Provisions: 189(6.3) — Reduction of penalty if funds transferred to an 
eligible donee; 189(7),. (8) — Assessment of penalty and administrative procedures. 


History: Subsec:.188.1(8),amended by 2011, c..24, subsec. 59(2), applicable to taxa- 
tion years that begin after December 31, 2011. It formerly read: 


(8) Except where subsection (9) applies, if the Minister has, less than five years 
before a particular time, assessed a penalty under subsection (7) or this subsec- 
tion for a taxation year of a registered charity and, after that assessment and in a 
subsequent taxation year, the charity issues, at the particular time, a receipt for a 
gift otherwise than’ in accordance with this Act and the regulations, the. charity is 
liable for the subsequent taxation year to a penalty equal to 10% of the amount 
reported on the receipt as representing the amount in respect of which a taxpayer 
may claim a deduction under subsection 110.1(1) or a credit under subsection 
118.13). 
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(9) False information — If at any time a person makes or fur- 
nishes, participates in the making of or causes another person to 
make or furnish a statement that the person knows, or would rea- 
sonably be expected to know but for circumstances amounting to 
culpable conduct (within the meaning assigned by subsection 
163.2(1)), is a false statement (within the meaning assigned by sub- 
section 163.2(1)) on a receipt issued by, on behalf of or in the name 
of another person for the purposes of subsection 110.1(2) or 
118.1(2), the person (or, where the person is an officer, employee, 
official or agent of a registered charity or registered Canadian ama- 
teur athletic association, the charity or association) is liable for their 
taxation year that includes that time to a penalty equal to 125% of 
the amount reported on the receipt as representing the amount in 
respect of which a taxpayer may claim a deduction under subsection 
110.1(1) or a credit under subsection 118.1(3). 


Related Provisions: 163.2(2), (4) — Alternative penalties; 188.1(10) — No double 
penalty under 163.2 and 188.1(9); 188.2(1)(b) — Mandatory one-year suspension of 
charity’s ability to issue receipts if penalties exceed $25,000; 189(6.3) — Reduction of 
penalty if funds transferred to an eligible donee; 189(7), (8) — Assessment of penalty 
and administrative procedures. 


History: Subsec. 188.1(9) amended by 2011, c. 24, subsec. 59(2), applicable to taxa- 
tion years that begin after December 31, 2011. It formerly read: 


(9) If at any time a person makes. or furnishes, participates in the making of or 
causes another person to make or furnish a statement that the person knows, or 
would reasonably be expected to know but for circumstances amounting to cul- 
pable conduct (within the meaning assigned by subsection 163.2(1)), is a false 
statement (within the meaning assigned by subsection 163.2(1)) on a receipt is- 
sued by, on behalf of or in the name of another person for the purposes of sub- 
section 110.1(2) or 118.1(2), the person (or, where the person is an officer, em- 
ployee, official or agent of a registered charity, the registered charity) is liable 
for their taxation year that includes that time to a penalty equal to 125% of the 
amount reported on the receipt as representing the amount in respect of which a 
taxpayer may claim a deduction under subsection110.1(1) or a credit under sub- 
section 118.1(3). 


(10) Maximum amount — A person who is liable at any time to 
penalties under both section 163.2 and subsection (9) in respect of 
the same false statement is liable to pay only the greater of those 
penalties. 


(11) Delay of expenditure — If, in a taxation year, a registered 
charity has entered into a transaction (including a gift to another 
registered charity) and it may reasonably be considered that a pur- 
pose of the transaction was to avoid or unduly delay the expenditure 
of amounts on charitable activities, the registered charity is liable to 
a penalty under this Act for its taxation year equal to 110% of the 
amount of expenditure avoided or delayed, and in the case of a gift 
to another registered charity, both charities are jointly and severally, 
or solidarily, liable to the penalty. 

Related Provisions: 149.1(4.1) — Revocation for making gift for purpose of undue 
delay; 188(3.1) — 188(3) does not apply to gift where 188.1(11) applies; 189(6.3) — 
Reduction of penalty if funds transferred to an eligible donee; 189(7), (8) — Assess- 
ment of penalty and administrative procedures. 


History: Subsec. 188.1(11) amended by 2010, c. 25, s. 51, applicable to taxation years 
that end after March 3, 2010. It formerly read: 


(11) If, in a taxation year, a registered charity has. made a. gift of property to 
another registered charity and it may reasonably be considered that one of the 
main purposes for the making of the gift was to unduly delay the expenditure of 
amounts on charitable activities, each of those charities is jointly and severally, 
or solidarily, liable to a penalty, under this Act for its respective taxation. year 
equal to 110% of the fair market value of the property. 


(12) Gifts not at arm’s length — If a registered charity has in a 
taxation year received a gift of property (other than a designated 
gift) from another registered charity with which it does not deal at 
arm’s length and it has expended, before the end of the next taxa- 
tion year, in addition to its disbursement quota for each of those 
taxation years, an amount that is less than the fair market value of 
the property, on charitable activities carried on by it or by way of 
gifts made to qualified donees with which it deals at arm’s length, 
the registered charity is liable to a penalty under this Act for that 
subsequent taxation year equal to 110% of the difference between 
the fair market value of the property and the additional amount 
expended. 
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Related Provisions: 188(3.1) — 188(3) does not apply to gift. where. 188,1(12) 
applies. 

History [s. 188.1(12)]: Subsec. 188.1(12) added by 2010, c. 25, s. 51, applicable to 
taxation years that end after March 3, 2010. 


History [s. 188.1]: S. 188.1 added by 2005, c. 19, s. 44, applicable in respect of 
taxation years that begin after March 22, 2004. 
Definitions [s. 188.1]: “amount” — 248(1); “arm’s length” — 251(1); “assess- 
ment” — 248(1); “beneficiary” — 188.1(5); “business” —248(1); “Canada” — 255, 
Interpretation Act 35(1); “class” of shares — 248(6); “control” — 149. 1(12), 256(5.1); 
“corporation” — 248(1), Interpretation Act 35(1); “culpable conduct” — 163.2(1); 
“designated gift”, “divestment obligation percentage” — 149.1(1); “dividend”, “em- 
ployee” — 248(1); “false statement” — 163.2(1); “gross revenue’ — 248(1); “in- 
sider” — 188.1(3.3)(a); “material interest” — 149.2(1); “material — transaction” — 
149.1(1), 149.2(2); “Minister”, “officer”, “person” — 248(1); “private foundation” — 
149.1(1), 248(1); “property” — 248(1); “qualified donee” — 149.1(1), 188.2(3)(a), 
248(1); “registered Canadian amateur athletic association”, “registered charity”, “regu- 
lation” — 248(1); “share”, “shareholder” — 248(1); “subject corporation” — 
188.1(3.3)(c); “taxation year” — 149.1(1), 187.7; “taxpayer” — 248(1); “total corpo- 
rate holdings percentage” — 149.1(1); “trust” — 104(1), 248(1), (3). 

Registered Charities Newsletters: 19 (introduction of intermediate sanctions); 27 
(introducing guidelines for applying the new sanctions); 28 (objections and appeals on 
issues relating to charities). 


Forms: T4118: Auditing charities [booklet]. 


188.2 (1) Notice of suspension with assessment — The 
Minister shall, with an assessment referred to in this subsection, 
give notice by registered mail to a registered charity or registered 
Canadian amateur athletic association that the authority of the char- 
ity or association to issue an official receipt referred to in Part 
XXXV of the Income Tax Regulations is suspended for one year 
from the day that is seven days after the day on which the notice is 
mailed, if the Minister has assessed the charity or association for a 
taxation year for 


(a) a penalty under subsection 188.1(2); 


(b) a penalty under paragraph 188.1(4)(b) in respect of an undue 
benefit, other than an undue benefit conferred by the charity or 
association by way of a gift; or 


(c) a penalty under subsection 188.1(9) if the total of all such 
penalties for the taxation year exceeds $25,000. 
Related Provisions: 188.2(3) — Effect of suspension; 188.2(4) — Application to 


Tax Court to postpone suspension; 189(8) — Notice of objection (s. 165) may be filed 
against suspension; 241(3.2)(g) — Suspension letter may be disclosed to the public. 


History: Subsec, 188.2(1) amended by 2011, c. 24, s. 60, applicable to taxation years 
that begin after December 31, 2011. It formerly read: 


(1) The Minister shall, with an assessment referred to in this subsection, give 
notice by registered mail to a registered charity that the authority of the charity to 
issue an official receipt referred to in Part XXXV of the Income Tax Regulations 
is suspended for one year from the day that is seven days after the notice is 
mailed, if the Minister has assessed the charity for a taxation year for 


(a) a penalty under subsection 188.1(2); 


(b) a penalty under paragraph 188.1(4)(b) in respect of an undue benefit, 
other than an undue benefit conferred by the charity by way of a gift; or 


(c) a penalty under subsection 188.1(9) if the total of all such penalties for 
the taxation year exceeds $25,000. 


Registered Charities Newsletters: 28 (objections and appeals on issues relating to 
charities). 


(2) Notice of suspension — general — The Minister may give 
notice by registered mail to a person referred to in any of 
paragraphs (a) to (c) of the definition “qualified donee” in subsec- 
tion 149.1(1) that the authority of the person to issue an official 
receipt referred to in Part XXXV of the Income Tax Regulations is 
suspended for one year from the day that is seven days after the day 
on which the notice is mailed 


(a) if the person contravenes any of sections 230 to 231.5; 


(b) if it may reasonably be considered that the person has acted, 
in concert with another person that is the subject of a suspension 
under this section, to accept a gift or transfer of property on be- 
half of that other person; 


(c) in the case of a person referred to in paragraph (a) of the 
definition “qualified donee” in subsection 149.1(1), if the person 
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has issued a receipt for a gift otherwise than in accordance with 
this Act and the regulations; or 


(d) in the case of a person that is a registered charity or regis- 
tered Canadian amateur athletic association, if an ineligible indi- 
vidual is a director, trustee, officer or like official of the person, 
or controls or manages the person, directly or indirectly, in any 
manner whatever. 
Related Provisions: 188.2(4) — Application to Tax Court to postpone suspension; 
189(8) — Notice of objection (s. 165) may be filed against suspension; 241(3.2)(g) — 
Suspension letter may be disclosed to the public. 


History: Subsec. 188.2(2) amended by 2011, c. 24, s. 60, applicable to taxation years 
that begin after December 31, 2011. It formerly read: , 


(2) The Minister may give notice by registered mail to a registered charity that 
the authority of the charity to issue an official receipt referred to in Part XXXV_ 
of the Income Tax Regulations is suspended for one year from the day that is 
seven days after the notice is mailed 25 

(a) if the charity contravenes any of sections 230 to 231.5; or 


(b) if it may reasonably be considered that the charity has acted, in concert - 
with another charity that is the subject of a suspension under this section, to. 
accept a gift or transfer of property on behalf of that other charity. 


Registered Charities Newsletters: 26 (books and records — Q10); 28 (objections 
and appeals on issues relating to charities), 


(3) Effect of suspension — If the Minister has issued a notice to 

a qualified donee under subsection (1) or (2), subject to subsection 

(4), 
(a) the qualified donee is deemed, in respect of gifts made and 
property transferred to the qualified donee within the one-year 
period that begins on the day that is seven days after the day on 
which the notice is mailed, not to be a qualified donee for the 
purposes of subsections 110.1(1) and 118.1(1) and Part KXXXV 
of the Income Tax Regulations; and 


(b) if the qualified donee is, during that period, offered a gift 
from any person, the qualified donee shall, before accepting the 
gift, inform that person that 


(i) it has received the notice, 


(ii) no deduction under subsection 110.1(1) or credit under 
subsection 118.1(3) may be claimed in respect of a gift made 
to it in the period, and 

(iii) a gift made to it in the period is not a gift to a qualified 
donee. 


Related Provisions: 188.2(2)(b) — Suspension for charity that accepts gift on be- 
half of suspended charity. 
History: Subsec. 188.2(3) amended by 2011, c. 24, s. 60, applicable to taxation years 
that begin after December 31, 2011. It formerly read: 
(3) If the Minister has issued a notice to a registered charity under subsection (1) 
or (2), subject to subsection (4), 
(a) the charity is deemed, in respect of gifts made and property transferred to 
the charity within the one-year period that begins on the day that is seven 
days after the notice is mailed, not to be a donee, described in paragraph 
110.1(1)(a) or in the definition “total charitable gifts” in subsection 118.1(1), 
for the purposes of 
(i) subsections 110.1(1) and 118.1(1), 


(ii) the definitions “qualified donee” and “registered charity” in subsec- — 
tion 248(1), and 


(iii) Part XXXV of the Income Tax Regulations; and 


(b) if the charity is, during that period, offered a gift from any person, the 
charity shall, before accepting the gift, inform that person that 


(i) it has received the notice, 

(ii) no deduction under subsection 110.1(1) or credit under subsection — 
118.1(3) may be claimed in respect of a gift made to it in the period, and 
(ili) a gift made in the period is not a gift to a qualified donee. 


(4) Application for postponement — If a notice of objection to 
a suspension under subsection (1) or (2) has been filed by a quali- 
fied donee, the qualified donee may file an application to the Tax 
Court of Canada for a postponement of that portion of the period of 
suspension that has not elapsed until the time determined by the 
Court. 


Related Provisions: 188.2(5)— Grounds _ for postponement by Tax Court; 
189(8) — Notice of objection (s. 165) may be filed against suspension. 
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History: Subsec: 188.2(4) amended by 2011) c. 24, s. 60, applicable to taxation years 
that begin after December 31, 2011. It formerly read: 


( (4) If a notice of objection to a suspension under subsection (1) or (2) has been 
filed by a registered charity, the charity may file an application to the Tax Court 
of Canada for a postponement of that portion of the period of suspension that has 
not elapsed until the time determined by the Court. 

Registered Charities Newsletters: 28 (objections and appeals on issues felaning to 
charities). 


(5) Grounds for postponement — The Tax Court of. Canada 
may grant an application for poStoneniont only if it would be just 
and equitable to do so. 


History [s. 188.2]: S. 188.2 added by 2005, c. 19, s. 44, applicable in respect of 
taxation years that begin after March 22, 2004. 


Definitions [s. 188.2]: “assessment” — 248(1); “Canada” — 255, Interpretation Act 
35(1); “contravene” — Interpretation Act 35(1); “ineligible individual” — 149.1(1), 
187.7; “Minister”, “officer”, “person”, “property” — 248(1); “qualified donee” — 
149.1(1), 188.2(3)(a), 248(1); “registered Canadian amateur athletic association”, “reg- 
ulation”, “registered charity’ — 248(1); “taxation year” — 149.1(1), 187.7: 


189. (1) Tax regarding non-qualified investment — Where at 
any particular time in a taxation year a debt (other than a debt in 
respect of which subsection 80.4(1) applies or would apply but for 
subsection 80.4(3)) is owing by a taxpayer to a registered charity 
that is a private foundation and at that time the debt was a non- 
qualified investment of the foundation, the taxpayer shall pay a tax 
under this Part for the year equal to the amount, if any, by which 


(a) the amount that would be payable as interest on that debt for 
the period in the year during which it was outstanding and was a 
non-qualified investment of the foundation if the interest were 
payable at such prescribed rates as are in effect from time to 
time during the period 


exceeds 


(b) the amount of interest for the year paid on that debt by the 
taxpayer not later than 30 days after the end of the year. 


Related Provisions: 149.1(6.4) — Application to registered national arts service 
organizations. 


Regulations: 4301(c) (prescribed rate of interest). 
Charities Guidance: CG-006: Non-qualified investment — tax liability. 


(2) Computation of interest on debt — For the purpose of par- 
agraph (1)(a), where a debt in respect of which subsection (1) ap- 
plies (other than a share or right that is deemed by subsection (3) to 
be a debt) is owing by a taxpayer to a private foundation, interest on 
that debt for the period referred to in that paragraph shall be com- 
puted at the least of 


(a) such prescribed rates as are in effect from time to time during 
the period, 


(b) the rate per annum of interest on that debt that, having regard 
to all the circumstances (including the terms and conditions of 
the debt), would have been agreed on, at the time the debt was 
incurred, had the taxpayer’ and the foundation been dealing with 
each other at arm’s length and had the ordinary business of the 
foundation been the lending of money, and 


(c) where that debt was incurred before April 22, 1982, a rate 
per annum, equal to 6% plus 2% for,each calendar year after 
1982 and before the taxation year referred to in subsection (1). 


Regulations: 4301(c). (prescribed rate of interest). 


(3) Share deemed to be debt — For the purpose of subsection 
(1), where a share, or a right to acquire a share, of the capital stock 
of a corporation held by a private foundation at any particular time 
during the corporation’s taxation year was at that time a non-quali- 
fied investment of the foundation, the share or right shall be deemed 
to be a debt owing at that time by the corporation to the foundation 


(a) the amount of which was equal to, 


(i) in the case of a share or right last ‘acquired before April 
22, 1982, the greater of its fair market value on April 21, 
1982 and its cost amount to the foundation at the particular 
time, or 


S. 189(6.1)(a) (ii) 


(ii) in any other case, its cost amount to the foundation at the 
particular time, 


(b) that was outstanding throughout the period for which the 
share or right was held by’ the foundation during the year, and 


(c) in respect of which the amount of interest paid in the year is 
equal to the total of all amounts each of which is the amount of a 
dividend received’on the share by the foundation inthe year, 


and the reference in paragraph (1)(a) to “such prescribed rates as 
are in effect from time to time during the period” shall be read as a 
reference to “’/3 of such prescribed rates as are in effect from time to 
time during the period’. 


(4) Computation of interest with respect to a share — For 
the purposes of subsection (3), where a share or right in respect of 
which that subsection applies was last acquired before April 22, 
1982, the reference therein to “%/s of,such prescribed rates as are in 
effect from time to time during the period” shall be read as a refer- 
ence to “the lesser of 


(a) a rate per annum equal to 4% plus 1% for each 5 calendar 
years contained in the period commencing after 1982 and ending 
before the particular time, and 


(b) a rate per annum equal to 7/3 of such prescribed rates as are in 
effect from time,to time during the year”. 


(5) Share substitution — For the purpose of subsection (3), 
where a share or right is acquired by a charity in exchange. for, an- 
other share or right in a transaction after April 21, 1982 to which 
section 51, 85, 85.1, 86 or 87 applies, it shall be deemed to be the 
same share or right as the one for which it was substituted. 


(6) Taxpayer to file return and pay tax — Every taxpayer who 
is liable to, pay tax under this Part (except a charity, that is liable to 
pay tax under [sub]section 188(1)) for a taxation, year, shall, on or 
before the day on or before,which the taxpayer is, or would be if tax 
were payable by, the taxpayer under Part I, for the. year, required to 
file a return of income or an information return under Part I for the 
year, 


(a) file with the Minister a return for the year in prescribed form 
and. containing prescribed information, without notice or,de- 
mand therefor; 


(b) estimate in the return the amount of tax payable by the tax- 
payer under this Part for the year; and 


(c) pay to the Receiver General the amount of tax payable by the 
taxpayer under this Part, for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


History: The opening words of subsec. 189(6), and para, (6)(c), substituted by 1994, c. 
21, subsecs. 85(1), (2), applicable after 1992. The opening words and para. (c) formerly 
read: ; 


(6) Every taxpayer who is liable to pay tax under this Part for a taxation year 
shall, on or before the day on or before which the taxpayer is required, or would 
be required if tax were payable by the taxpayer under Part I or if, in the case ofa 
charity, the registration thereof had. not been revoked, ‘to file a return of income 
or an information return under Part I for the year, 


(c) except where subsection 188(1) applies with respect to the payment of the 
tax, pay to the Receiver General the amount of tax payable by the taxpayer under 
this Part for the year. 


Fons. T2046: Tax return where registration of a charity is revoked; T2140: Part V 
tax return — tax on non-qualified investments of a registered charity. 


(6.1) Revoked charity to file returns — Every taxpayer who is 
liable to pay tax under subsection 188(1.1) for a taxation year shall, 
on or before the day that is one year from the end of the taxation 
year, and without notice or demand, 


(a) file with the Minister 


(i) a return for the taxation year, in prescribed form and con- 
taining prescribed information, and 


(ii) both an information return and a public information re- 
turn for the taxation year, each in the form prescribed for the 
purpose of subsection 149.1(14); and 
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(b) estimate in the return referred to in subparagraph (a)(i) the 


amount of tax payable by the taxpayer under subsection, 188(1.1) | 
for the taxation year; and 


(c) pay to the Receiver General the amount a tax payable i the | 


taxpayer under subsection 188(1.1) for the taxation year. 
Related Provisions: 188(1) — Deemed. year-end on notice. of revocation. 


History: Subsec. 189(6.1) added by 2005, c. 19, s. 45, applicable in respect of notices | 


issued by the Minister of National Revenue after June 12, 2005. 


Forms: RC4424:; Completing the tax return where registration of a charity is revoked | 


[guide]; 12046: Tax return where registration of a charity 1 is revoked. 


(6.2) Reduction of revocation tax liability — If the Minister 


has, during the one-year period beginning immediately after the end 
of a taxation year of a person, assessed the person in respect of the 
person’s liability for tax under subsection 188(1.1) for that taxation 
year, has not after that period reassessed the tax liability of the per- 
son, and that liability exceeds $1,000, that liability is, at any partic- 
ular time, reduced by the total of 


(a) the amount, if any, by which 


(i) the total of all amounts, each of which is an expenditure 
made by the charity, on charitable activities carried on by it, 
before the particular time and during the period (referred to 
in this subsection as the “post-assessment period”) that be- 
gins immediately after a notice of the latest such assessment 
was sent and ends at the end of the one-year period 


exceeds 


(ii) the income of the charity for the post-assessment period, 
including gifts received by the charity in that period from any 
source and any income that would be computed under sec- 
tion 3 if that period were a taxation-year, and 


(b) all amounts, each of which is an amount, in respect of a pro- 
perty transferred by the charity before the particular time and 
during the post-assessment period to a person that was at the 
time of the transfer an eligible donee in respect of the charity, 
equal to the amount, if any, by which the fair market value of 
the property, when transferred, exceeds the consideration given 
by the person for the transfer. 

Related Provisions: 149.1(1:1)(c) — Amount transferred under (b) deemed not ex- 


pended on charitable activities; 189(9)(a) — No interest on revocation tax to extent re- 
duced by 189(6.2); 244(14), (14.1) — Date when notice sent. 


History: Subpara. 189(6.2)(a)(i) amended by 2010, c, 25, s. 52, to substitute “sent” for 
“mailed”, in force on December 15, 2010. 


Subsec. 189(6.2) added by 2005, c. 19, s. 45, applicable in respect of notices issued by 
the Minister of National Revenue after June 12, 2005. 


(6.3) Reduction of liability for penalties — If the Minister has 
assessed a particular person in respect of the particular person’s lia- 
bility for penalties under section 188.1 for a taxation year, and that 
liability exceeds $1,000, that liability is, at any particular time, re- 
duced by the total of all amounts, each of which is an amount, in 
respect of a property transferred by the particular person after the 
day on which the Minister first assessed that liability and before the 
particular time to another person that was at the time of the transfer 
an eligible donee in respect of the particular person, equal to the 
amount,, if any, by which the fair market, value ofthe property, 
when transferred, exceeds the total of 


(a) the consideration given by the other person for the transfer, 
and 


(b) the part of the amount in respect of the transfer that has re- 
sulted ina reduction of an amount otherwise payable under sub- 
section 188(1.1). 


Related Provisions: 149.1(1.1)(c) — Amount transferred under (b) deemed not ex- 
pended on charitable activities; 188(1.3) — Eligible donee of charity; 188(1.4) — Eli- 
gible donee of RCAAA; 189(9)(b) — No interest on penalties to. extent reduced by 
189(6.3). 


History: The portion of subsec, 189(6.3) before para. (b) amended by 2011, c. 24, 
subsec. 61(1), applicable to taxation years that begin after December 31, 2011. It for- 
merly read: 


(6.3) If the Minister has assessed a registered charity in respect of the charity’s 
liability for penalties under section 188.1 for a taxation year, and that liability 


Income Tax Act 


exceeds $1,000, that liability is, at any particular time, reduced by the total of all 
amounts, each of which is an amount, in respect of a property transferred by the. 
charity after the day on which the Minister first assessed that liability and before 

; ‘the particular time to a person that was at the time of the transfer an eligible 
donee in respect of the charity, equal to the amount, if any, by which the fair 
market value of the property, when transferred, exceeds the total of 


(a) the consideration given by the person for the transfer, and . 


Subsec. 189(6. 3) added by 2005, c. 19, s. 45, applicable in respect of notices issued by 
the Minister of National Revenue after June 12, 2005. 


(7) Minister may assess — Without limiting the authority of the 

Minister to revoke the registration of a registered charity or regis- 

tered Canadian amateur athletic association, the Minister may also 

at any time assess a taxpayer in respect of any amount that a tax- 

payer is liable to pay under this Part. 

Related Provisions: 189(8) — Objection to penalty and other administrative proces 

dures; 221.1 — Application of interest where legislation retroactive; 248(11) — Inter- 

est compounded daily. 

History: Subsec. 189(7) amended by 2011, c. 2A; subsec. 61(2), applicable to. taxation 

years that begin after December 31, 2011. It formerly read: 
(7) Without limiting the authority of the Minister to revoke the registration of'a | 
registered charity, the Minister may also at any time assess a taxpayer in respect 
of any amount, that a taxpayer is liable to pay under this Part. 

Subsec. 189(7) amended by 2005, c. 19, s. 45, applicable in respect of notices immed re 

the Minister of National Revenue after June 12, 2005. The subsec. formerly read: 
(7) Interest — Where a taxpayer is liable to pay tax under; this Part and has. 
failed to pay all or any part thereof on or before the day on or before which the . 
tax was required to be paid, the taxpayer shall pay to the Receiver General inter- 
est at the prescribed rate on the amount that the taxpayer failed to pay computed 
from the day on or before which the tax was required to be paid to the day of 
payment. 

Regulations: 4301 (prescribed rate of interest). 


(8) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsection 161(11), sections 162 to 167 
and Division J of Part I apply in respect of an amount assessed 
under this Part and of a notice of suspension under: subsection 
188.2(1) or (2) as if the notice were a notice of assessment made 
under section 152, with any modifications that the circumstances 
require including, for greater certainty, that a notice of suspension 
that is reconsidered or reassessed may be confirmed or vacated, but 
not varied, except that 


(a) section 162 does not apply in respect of a return required to 
be filed under paragraph (6.1)(a); and 


(b) the reference in each of subsections 165(2) and 166.1(3) to 
the expression “Chief of Appeals in a District Office or a Taxa- 
tion Centre” is to be read as a reference to the expression “Assis- 
tant Commissioner, Appeals Branch”. 
Related Provisions: 189(8.1)(a) — Objection to revocation is not an objection to 
revocation tax; 189(8.1)(b) — Revocation of registration cannot be appealed to Tax 


Court of Canada; 189(9) — No interest on revocation tax or penalties to extent reduced 
by 189(6.2) or (6.3). 


History: Subsec. 189(8) amended by 2005, c, 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. The subsec. formerly 
read: 


(8) Subsections 150(2) and (3), sections 152 and 158, subsection 161(11), sec- 
tions 162 to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Registered Charities Newsletters: 19 (appeals Ease 28 (objections and ap- 
peals on issues relating to charities). 


(8.1) Clarification re objections under subsection 
168(4) — For greater certainty, in applying the provisions referred 
to,in subsection (8), with any modifications that the circumstances 
require, 


(a) a notice of objection referred to in subsection 168(4) tines 
not constitute a notice of objection to a tax assessed under sub- 
section 188(1.1); and 


(b) an issue that could have been the ‘subject of a notice of objec- 
tion referred to in subsection 168(4) may not be appealed to the 
Tax. Court of Canada under subsection 169(1). 


Related Provisions: 172(3)(a.1)— Appeal of revocation to Federal Court of 
Appeal. 
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History: Subsec. 189(8:1) added by 2005, c. 19, s..45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


Registered Charities Newsletters: 19 (appeals process). : 


(9) Interest — Subsection 161(11) does not apply toa liability of a 
taxpayer for a taxation year 


(a) under subsection 188(1.1) to the extent that the liability is 
reduced by subsection (6.2), or paid, before the end of the one- 
year period that begins immediately after the end of the taxation 
year deemed to have ended by paragraph 188(1)(a); or 


(b) under section 188.1 to the extent that the liability is reduced 
by subsection (6.3), or paid, before the end, of the one-year, pe- 
riod that begins immediately after the liability was first assessed. 


History: Subsec. 189(9) added by 2005, c. 19, s. 45, applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


Selected Cases [s. 189]: Jabs Construction Ltd. v. R., [1999] 3 C.T.C. 2556 (TCC) 
(Where specific provision allows for mitigation of tax results, no abuse, but rather, use 
of Act). 

Definitions [s. 189]: “amount” — 248(1); “arm’s length” —251(1); “assessment”, 
“business” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “charitable foun- 
dation”, “charitable organization”, “charitable purposes”, “charity” — 149.1(1), 187.7; 
“corporation” — 248(1), Interpretation Act 35(1); “disbursement quota’, “dividend” — 
-248(1); “eligible donee” — 188(1.3), (1.4); “Minister” — 248(1); “non-qualified in- 
vestment” — 149.1(1), 187.7; “person”, “prescribed” — 248(1); “prescribed rate” — 
Reg. 4301; “private foundation” — 149.1(1), 187.7, 248(1); “property” — 248(1); 
“public foundation’, “qualified donee”, “qualified investment” —149.1(1), 187-7; 
“registered Canadian amateur athletic association”, “registered charity” — 248(1); “re- 
lated business” — 149.1(1), 187.7; “sent” — 244(14), (14.1): “share” — 248(1); “spec- 
ified gift”, “taxation year’ — 149.1(1), 187.7; “taxpayer” — 248(1). 


PART VI — TAX ON CAPITAL OF 
FINANCIAL INSTITUTIONS 


190. (1) Definitions — For the purposes of this Part, 


“financial institution” means a corporation that 
(a) is’a bank, 


(b) is authorized under the laws of Canada or a province to carry 
on the business of offering its services as a trustee to the public, 


(c) is authorized under the laws of Canada or a province to ac- 
cept deposits from the public and carries on the business of lend- 
ing money on the security of real estate or investing in mort- 
gages or hypothecary claims on real estate, 


biasing Amendment 
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(d). is, a life insurance corporation that carries on business in 
Canada, or 


(e) is a corporation all or substantially all of the assets of which 
are shares or indebtedness of corporations described in any of 
paragraphs (a) to (d) or this paraerapn to which the corporation 
is related; 


Related Provisions: 253 — Extended meaning of “carrying on’ business in Canada”. 


History: Para. (c) of the definition “financial institution” in subsec. 190(1) amended 
by 2001,.c. 17, s..222,.to add. “or, hypothecary claims”, in force June 14, 2001. 


Paras. (d), (e) added to “financial institution” in subsec. 190(1) by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 156(1), applicable to taxation — ending after February 20, 
1990. 


S. 190.1(1) 


“long-term debt” means 


(a) in the case of a bank, its subordinated indebtedness (within 
the meaning assigned by section 2 of the Bank Act) evidenced 
by obligations issued for a term of not less than 5 years, 


(b) in the case of an insurance corporation, its subordinated in- 
debtedness (within the meaning assigned by section 2 of the In- 
surance Companies Act) evidenced by obligations issued for a 
term of not less than 5 years, and 


(c) in the case of any other corporation, its subordinated indebt- 
edness (within the meaning that would be assigned by section 2 
of the Bank Act if the definition of that expression in that section 
were applied with such modifications as the circumstances re- 
quire) evidenced by obligations issued for'a term of not less than 
5 years; 

History: The definition “long-term debt” in subsec. 190(1) substituted by 1994, c. 21, 

subsec. 86(1), applicable after May 31, 1992. That definition formerly read: 
“long-term debt” means 


(a) in the case of a bank, its indebtedness evidenced by bank debentures, 
within the meaning assigned by the Bank Act, and 


(b) in the case of a corporation that is not a bank, its subordinate, indebted- 
ness evidenced by obligations issued for a term of not less than 5 years. 


“reserves”, in respect of a financial institution for a taxation year, 
means the amount at the end of the year of all of the institution’s 
reserves, provisions and allowances (other than allowances in re- 
spect of depreciation or depletion) and, for greater certainty, in- 
cludes any provision in respect of deferred taxes. 


History: The definition “reserves” added to subsec. 190(1) by 1994, c. 21, subsec. 
86(2), applicable to 1992 et seq. 


Selected Cases [subsec. 190(1)]: London Life Insurance Co. v. R., [2000] 3 
C.T.C. 2622 (TCC) (Deferred taxes not included in ordinary meaning of “reserve’”’). 


(1.1) Prescribed meanings — For the purposes of this Part, the 
expressions “attributed surplus”, “Canadian assets”, “Canadian re- 
serve liabilities”, “total’assets” and “total reserve liabilities” have 
the meanings that are prescribed. 

History: Subsec. 190(1.1) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 156(2), 


applicable to taxation years ending after February 20, 1990. Subséc. (1.1) formerly 
read: 


(1.1) Prescribed expressions — For the purposes of this Part, the expressions 
“Canadian assets” and “total assets” have the meanings as may be. prescribed. 


Regulations: 8603 (prescribed meanings of expressions). 


(2) Application of subsecs. 181(3) and (4) — Subsections 
181(3) and (4) apply to this Part with such modifications as the cir- 
cumstances require. 


History: Subsec. 190(2) substituted by 1994, c. 21, subsec. 86(3), applicable to 1992 
et seq. That subsec. formerly read: 
(2) Accounting method — For the purposes of reporting, calculating or deter- 
mining an amount under this Part on a non-consolidated basis, the equity method 
of accounting shall not be used. 
Definitions [s. 190]: “amount” — 248(1); “bank” — 248(1), Interpretation Act 
35(1); “business” — 248(1); “Canada” — 255; “carrying on business in Canada” — 
253; “corporation” — 248(1), Interpretation Act 35(1); “immovables’” — Quebec Civil 
Code art. 900-907; “hypothecs” — Quebec Civil Code art. 2660; “‘life insurance corpo- 


ration’, “prescribed” — 248(1); “province” — Interpretation Act 35(1). 


Calculation of Capital Tax 


190.1 (1) Tax payable — Every corporation that is a financial in- 
stitution at any time during a taxation year shall pay a tax under this 
Part for the year equal to 1.25% of the amount, if any, by which its 
taxable capital employed in Canada for the year exceeds its capital 
deduction for the year. 

Related Provisions: 18(1)(t) — Tax is non-deductible,; 125.2 — Deduction of Part 
VI tax; 157(1) —Instalment and payment obligations; 161(1), (4.1) — Interest; 
181.101) — Large Corporations Tax; 190.1(3)(a) — Tax reduced by Part I surtax paid; 
190.15'— Capital deduction; 190.16(1) — Transitional rule for year that includes July 
1, 2006; 227(14) — No tax'on corporation exempt under s. 149. 


Application — s. 190.1:'S. 157 of 1994, c. 7, Sch. II (1991, c. 49) provides that in its 
application to taxation years beginning before February 21, 1990 of corporations de- 
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scribed in para. (d) or (e) of the definition “financial institution” in subsec. 190(1), s. 
190.1 shall be read as follows: 


190.1 Every corporation that is a financial institution at any time during a taxa- 
tion year shall pay a tax under this Part for the year equal to that proportion of 
1.25% of the amount, if any, by which its taxable capital employed in Canada for 
the year exceeds its capital deduction for the year that the number of days in the 
year that are after February 20, 1990 is of 365. 


(1.1) [Repealed] 
History: Subsec. 190.1(1.1) repealed by 2007, c. 2, subsec. 40(1), applicable in respect 
of taxation years that end after June 30, 2006. It formerly read: 


(1.1) Additional tax payable by life insurance corporations — Every life in- 
surance corporation that carries on business in Canada at any time in a taxation 
year shall pay a tax under this Part for the year, in addition to any tax payable 
under subsection (1), equal to 1% of the amount determined by the formula 


E 
(A —B) x — 
365 


where 
A is its taxable capital employed in Canada for the year; 
B is its capital allowance for the year; and 
C is the number of days in the year that are after February 25, 1992 and before 
2001. 
The description of C in subsec. 190.1(1.1) amended by 2001, c. 17, s. 165, applicable 
to taxation years that end after 1998. The description of C formerly read: 
Cis the number of days in the year that are after February 25, 1992 and before 
1999. 
The description of C in subsec. 190.1(1.1) amended by 1997, c. 25, subsec. 53(1), ap- 
plicable after February 25, 1992. The description of C formerly read: 
C_ is the number of days in the year that are after February 25, 1992 and before 
1996, 


Subsec. 190.1(1.1) added by 1994, c. 21, s. 87, applicable to taxation years ending after 
February 25, 1992 and, where a corporation elects under paragraph 88(2)(b) of the 
amending legislation [see under 190.11(b)(i) below], to its 1991 and subsequent taxa- 
tion years, in which case: 


(a) the reference in subsec. 190.1(1.1) to “February 25, 1992” shall be read as a 
reference to “the day immediately preceding the first day of the corporation’s first 
taxation year that ends after 1990”, and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments and determinations 
shall be made as are consequential on the application of subsec. 190.1(1.1) to the 
corporation’s taxation years that end before February 26, 1992. 


(1.2) [Repealed] 


History: Subsec. 190.1(1.2) repealed by 2007, c. 2, subsec. 40(1), applicable in respect 
of taxation years that end after June 30, 2006. It formerly read: 


(1.2) Additional tax payable by deposit-taking institutions — Every corpora- 
tion (other than a life insurance corporation) that is a financial institution at any 
time in a taxation year shall pay a tax under this Part for the year, in addition to 
any tax payable under subsection (1), equal to the amount determined by the 
formula 


& 
0.0015 x (A - B) x — 
365 


where 
A is the corporation’s taxable capital employed in Canada for the year; 
B | is its enhanced capital deduction for the year; and 
C_ is the number of days in the year that are after February 27, 1995 and before 
November 2000. 
The description of C in subsec. 190.1(1.2) amended, retroactive to taxation years that 
end after February 27, 1995, as follows: 
* by 2000, c. 19, s. 53 to substitute “2000” for “1999”; 
* by 1999, c. 22, s. 68 to substitute “1999” for “1998”; 
* by 1998, c. 19, s. 48 to substitute “1998” for “1997”: 
* by 1997, c. 25, subsec. 53(2) to substitute “1997” for “1996”. 
Subsec. 190,1(1.2) added by 1996, c. 21, subsec. 49(1), applicable to taxation years that 
end after February 27, 1995. Subsec. 49(4) of the said c. 21 provides that no interest is 


payable under subsec. 161(2) in respect of any amount that became payable before July 
1995 because of subsec. 190.1(1.2). 


(2) Short taxation years — Where a taxation year of a corpora- 
tion is less than 51 weeks, the amount determined under subsection 
(1) for the year in respect of the corporation shall be reduced to that 
proportion of that amount that the number of days in the year is of 
365. 


Income Tax Act 


History: Subsec. 190.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), sv 111) 
applicable to 1992 et seq. and, where a corporation that was a financial institution 
(within the meaning assigned by s. 190) throughout each of its taxation years ending in 
1991 so elects by notifying the Minister in writing before December 11, 1993, to its 
taxation years ending in 1991. Subsec. 190.1(2) formerly read: 
(2) Short taxation years — Where a taxation year of a corporation is ee than . 
51 weeks, the tax payable for the year by the corporation under this Part shall be 
that proportion of its tax otherwise payable under this Part for the year that the 
number of days in the year is of 365. 


(3) Deduction — There may be deducted in computing a corpora- 
tion’s tax payable under this Part for a taxation year an amount 
equal to the total of 


(a) the amount, if any, by which | 
(i) the corporation’s tax payable under Part I for the year 
exceeds the lesser of 


(ii) the corporation’s Canadian surtax payable (within the 
meaning assigned by section 125.3) for the year, and 


(iii) the amount that would, but for subsection 181.1(4), be 
its tax payable under Part 1.3 for the year, and 


Proposed Amendment — 190.1(3) (a) “ 
(@ th corporation’ § tax payable under Part I for the year; : 


Application: The October 31, 2011 draft legislation, subsec. 51(4), wil nen 
para. 1‘ 0.1(3)(a) to read as above, applicable to taxation years: that begin after 200 


Technical Notes: Part VI of the Act imposes a capital tax on financial institu 
A financial institution can reduce its capital tax payable by the amount of income | 
it pays under Part I. If its income tax exceeds its capital tax payable for a taxation 
year, a financial institution can carry excess income tax credits forward seven = 
and back three years against Part VI tax. : 


Under the current rule, the amount of income tax pavele es in a taxation year that a 
corporation can deduct in computing its liability for tax under Part VI must be Fe. 
duced by the lesser of the Canadian surtax payable and the tax paya 
for the year by the corporation. Part 1.3 formerly imposed a capital t 
porations. No tax is payable under Part I.3 for taxation years that begin after 2005 
and the surtax has been eliminated for taxation years that begin after 2007. Conse- 
quently, the reference to a corporation’s Canadian surtax payable for the hee and. to 
the tax payable under Part I.3 for the year is being removed. oe 


(b) such part as the corporation claims of its unused Part I tax 
credits and unused surtax credits for its 7 taxation years immedi- 
ately before and its 3 taxation years immediately after the year. 


(c), (d) [Repealed] 


Related Provisions: 87(2)(j.91) — Amalgamations — continuing __ corporation; 
87(2.11) — Vertical amalgamations; 125.2(3)(a) — Limitation on carryover of Part VI 
tax; 161(7)(a)(x), 164(5)(h.2), 164(5.1)(h.3) — Effect of carryback of loss etc.; 
190.2 — Return; 261(7)(a), 261(15) — Functional currency reporting. 


History: The portion of subsec. 190.1(3) after para. (b) repealed by 2007, c. 2, subsec. 
40(2), applicable in respect of taxation years that end after June 30, 2006. It formerly 
read: 

to the extent that that amount does not exceed the amount by which 


(c) the amount that would, but for subsection (1.2) and this subsection, be its 
tax payable under this Part for the year 


exceeds 


(d) the total of all amounts each of which is the amount deducted under 
subsection 125.2(1) in computing the corporation’s tax payable under Part I 
for a taxation year ending before 1992 in respect of its unused Part VI tax 
credit (within the meaning assigned by section 125.2) for the year. 


Para. 190.1(3)(c) amended by 1996, c. 21, subsec. 49(2), applicable to taxation years 
that end after February 27, 1995. Para. (c) formerly read: 
(c) the amount that would, but for this subsection, be its tax payable under this 
Part for the year 
Subsec. 190.1(3) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 111, applicable to 
1992 et seq. and, where a corporation that was a financial institution (within the mean- 
ing assigned by s. 190) throughout each of its taxation years ending in 1991 so elects 
by notifying the Minister in writing before December 11, 1993, to its taxation years 
ending in 1991, except that, in its application to such years, 
(a) paras. (a) and (b) shall be read as follows: 
“(a) the corporation’s tax payable under Part I for the year, and 
(b) such part as the corporation claims of its unused Part I tax credits for its 
7 taxation years immediately before and 3 taxation years immediately after 
the year,” and 


(b) the reference in para. (d) to “1992” shall be read as “1991”, 
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Forms: T2 SCH 42: Calculation of unused Part I tax credit; T921: Calculation of un- 
used Part VI tax credit and unused Part I tax. credit. 


(4) Idem — For the purposes of this subsection and subsections 
(3), (5) and (6), 


(a) an amount may not be claimed under subsection (3) in com- 
puting a corporation’s tax peananle under this Part FOE a particular 
taxation: year 


(i) in respect of its unused Part I tax credit for another taxa- 
tion year, until its unused. Part I tax.credits for taxation years 
preceding the other year that may be claimed under this Part 
for the particular year have been claimed, and 


(ii) in respect of its unused surtax credit for another taxation 
year, until its unused surtax credits for taxation years preced- 
ing the other year that may be claimed under Part I.3 or this 
Part for the particular year have been claimed; 


(b) an amount may be claimed under subsection (3) in comput- 
ing a corporation’s tax payable under this Part for a particular 
taxation year 


(i) in respect of its unused Part I tax credit for another taxa- 
tion year, only to the extent that it exceeds the total’ of all 
amounts each of which is the amount claimed in respect of 
that unused Part I tax credit in computing. its tax payable 
under this. Part for a taxation year preceding the, particular 
year, and 


(ii) in respect of its unused surtax credit for another taxation 
year, only to theextent that it exceeds the total of all amounts 
each of which is the amount claimed in respect of the unused 
surtax credit 


(A) in computing its tax payable under this Part for a tax- 
ation year preceding the particular year, or 


(B) in computing its tax payable under Part [.3 for the 
particular year or a taxation year preceding the ata 
year; and 


(c) an amount may be claimed under paragraph (3)(b) in com- 
puting a corporation’s tax payable under this Part for a taxation 
year that ends before July 1, 2006 in respect of its unused Part I 
tax credit for a taxation year that ends after July 1, 2006 (re- 
ferred to in this paragraph as the “credit taxation year”) only to 
the extent that the unused Part I tax credit exceeds the amount, if 
any, by which 


(i) the amount that would, if this Part.were read as it applied 
to the 2005. taxation year, be the corporation’s tax payable 
under this. Part for the credit taxation year 


exceeds 
(ii) the corporation’s tax payable under this Part for the credit 
taxation year. 
Related Provisions: 87(2.11) — Vertical amalgamations. 


History: Para. 190.1(4)(c) added by 2007, c. 2, subsec. 40(3), applicable in respect of 
taxation years that end after June 30, 2006. 


Subsec. 190.1(4) added by 1994, c. 7,:Sch. VIE (1993, c. 24), s. 111, applicable to 
1992 et seq. and, where a corporation that was a financial institution (within the mean- 
ing assigned bys. 190) throughout each of its taxation years ending in 1991 so elects 
by notifying the Minister in writing before December 11, 1993, to its taxation years 
ending in 1991, except that, in its application to such years, subsec. (4) shall be read 
without reference to subparas. (a)(ii) and (b)(ii). 


(5) Definitions — For the purposes of subsections (3), (4) and (6), 
“unused Part I tax credit” of a corporation for a taxation year 
ending after 1991 means the amount, if any, by which 

(a) the corporation’s tax payable under Part I for the year 
exceeds the total of 


(b) the amount that would, but for subsection (3), be its tax pay- 
able under this Part for the year, and 


(c) the corporation’s Canadian surtax payable (within the mean- 
ing assigned by section 125.3) for the year; 


S. 190.1(6)(a) 


“unused surtax credit” of a corporation for a taxation year has the 
meaning assigned by subsection 181.1(6). 


Related Provisions: 181.1(1.2) — Calculation to be based on tax rate of 0.225%; 
181.5(1.1); (4.1) — Calculation to be ‘based on capital deduction of $10 million. 


Related Provisions [subsec. 190.1(5)]:, 87(2.11) — Vertical, amalgamations. 
History: 1994, c. 21, subsec. 87(3), provides that where 


(a) a corporation elected under subsec. 111(2) of 1993, c.-24 (Bill C-92), as de- 
scribed in the History annotation below, 


and 


(b) the corporation does not elect under para. 88(2)(b) of 1994, c: 21 [see under 
subpara. 190.11(b)G), below], 


for the purposes of determining the corporation’s unused Part I tax credit for the 1991 
taxation year, subsec. 190.1(5) shall be read as follows: 


(5) For the purpose of computing the amount that may, because of paragraph 
(3)(b), be deducted by a corporation in computing its tax payable under this Part 
for a particular taxation, year, in respect of its tax payable under Part I for a 
taxation, year ending in 1991, and for the purposes of subsections (4) and (6), the 


corporation’s “unused Part I tax credit” for the 1991 taxation year is the lesser of 


(a) the amount, if any, by which its tax payable under Part I for the 1991 
taxation year exceeds the amount that would, but for subsection (3), be its 
tax payable under this Part for that year, and 


(b) its tax payable under this Part (determined without reference to subsec- 
tions (1.1) and (3)) for the particular year. 


Subsec., 190.1(5) added by 1994, c..7, Sch. VIM (1993, c;.24), s. 111, applicable to 
1992 et seg. and, where a corporation that was a financial institution (within the mean- 
ing assigned by s. 190) throughout each of its taxation years ending in 1991 so elects 
by notifying the Minister in writing before December 11, 1993, to its taxation years 
ending in 1991, except that, in its application to such years, subsec. (5) shall be read as 
follows [but see History annotation above]: 


(5), For the purposes of this subsection and subsections (3), (4) and (6), “unused 
Part I tax credit” of a corporation for a taxation year ending after 1990 means the 
amount, if any, by which its tax payable under Part I for the year exceeds the 
amount that would, but for subsection (3), be its tax payable under this Part for 
the year. 


(6) Acquisition of control — Where at any time control of a cor- 
poration was acquired by a person or group of persons, no amount 
in respect of its unused Part I tax credit or unused surtax credit for a 
taxation year ending before that time is deductible by: the corpora- 
tion for a taxation year ending after the time and no amount in re- 
spect of its unused Part I tax credit or unused surtax credit for a 
taxation year ending after that time is deductible by the corporation 
for a taxation year ending before that time, except that 


(a) the corporation’s unused Part I tax credit and unused surtax 
credit for a particular taxation year that ended before that time is 
deductible by the corporation for a taxation year that ends after 
that time (in this paragraph referred to as the “‘subsequent year”’) 
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to the extent of that proportion of the corporation’s tax payable 
under Part I for the particular year that 


(i) the amount, if any, by which » 
(A) the total of all amounts each of which is 


(I) its income under Part.I for the particular year from 
a business that was carried on by the corporation for 
profit or with a reasonable expectation of profit 
throughout the subsequent year,; or . 


(II) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, its income 
under Part I for the particular year from any other bus- 
iness all or substantially all of the income of which 
was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the 
rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
its taxable income for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a 
taxation. year in respect of any business referred to. in 
clause (A) 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 


(iii) the corporation’s taxable income for the particular year; 
and 


(b) the corporation’s unused Part I tax credit and unused surtax 
credit for a particular taxation year that ends after that time is 
deductible by the corporation for a taxation year (in this para- 
graph referred to as the “preceding year”) that ended before that 
time to the extent of that proportion of the corporation’s tax pay- 
able under Part I for the particular year that 


(i) the amount, if any, by which 
(A) the total of all amounts each of which is 


(I) its income under Part I for the particular year from 
a business that was carried on by the corporation in the 
preceding year and throughout the particular year for 
profit or with a reasonable expectation of profit, or 


(II) where properties were sold, leased, rented or de- 
veloped or services were rendered in the course of car- 
rying on that business before that time, its income 
under Part I for the particular year from any other bus- 
iness all or substantially all of the income of which 
was derived from the sale, leasing, rental or develop- 
ment, as the case may be, of similar properties or the 
rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount 
deducted under paragraph 111(1)(a) or (d) in computing 
its taxable income for the particular year in respect of a 
non-capital loss or a farm loss, as the case may be, for a 
taxation year in respect of any business referred to in 
clause (A) 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(iii) the corporation’s taxable income for the particular year. 


Related Provisions: 87(2.11) — Vertical amalgamations; PSK?) — Anti-avoid- 
ance — deemed exercise of right to increase voting power. 


History: Paras. 190.1(6)(a) and (b) amended by 1998, c. 19, s. 202, applicable to ac- 
quisitions of control that occur after April 26, 1995 Paras. 190.1(6)(a) and (b) formerly 
read: 


(a) where a biciness was carried on by the corporation in a taxation year ending 
before that time, its unused Part I tax credit and unused surtax credit for that year 
are deductible by the corporation for a particular taxation year ending after that 
time only if that business was carried on by the corporation for profit or with a 
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reasonable expectation of profit throughout the particular year and only to the — 
extent of that proportion of the corporation’s tax payable under this Part for the ” 
particular year that 


(i) the amount, if any, oF which 


(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business. substantially all the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
‘Properties or the rendering of similar services 


exceeds . 


(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect of that business or the 
other business 


is of the greater of 
(ii) the amount determined under subparagraph (i), and 
(ili) the corporation’s taxable income under Part I for the particular year; and 


(b) where a business. was carried on by the corporation throughout a taxation 
year ending after that time, its unused Part I tax credit and unused surtax credit 
for that year are deductible by the corporation for a particular taxation year end- 
ing before that time only if that business was carried on by the corporation for 
profit or with a reasonable expectation of profit in the particular year and only to 
the extent of that proportion of the corporation’s tax payable under this Part for 
the particular year that 
(i) the amount, if any, by which 
(A) the total of its income under Part I for the particular year from that 
business and, where properties were sold, leased, rented or developed or 
services were rendered in the course of carrying on that business before 
that time, its income under Part I for the particular year from any other 
business substantially all the income of which was derived from the 
sale, leasing, rental or development, as the case may be, of similar 
properties or the rendering of similar services 


exceeds 


(B) the total of all amounts each of which is an amount deducted under 
paragraph 111(1)(a) or (d) in computing its taxable income under Part I 
for the particular year in respect of a non-capital loss or a farm loss, as 
the case may be, for a taxation year in respect of that business or the 
other business 


is of the greater ‘of 
(ii) the amount determined under subparagraph (i), and 
(ui) the corporation’s taxable income under Part I for the particular year. 


Subsec, 190.1(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 111, applicable to 
1992 et seg. and, where a corporation that was a financial institution (within the mean- 
ing assigned by s. 190) throughout each of its taxation years ending in 1991 so elects 
by notifying the Minister in writing before December 11, 1993, to its taxation years 
ending in 1991, except that, in its application to such years, subsec. (6) shall be read 
without reference to the expressions “or unused surtax credit” and “and unused surtax 
credit”. 

1.T. Technical News: 7 (control by a group — 50/50 arrangement). 

Definitions [s. 190.1]: “acquired” — 256(7)-(9); “amount” — 181(3), »190(2), 
248(1); “business” — 248(1); “Canadian surtax payable” — 125,3(4); “capital allow- 
ance” — 190.16; “capital deduction” — 190.15; “control” — 256(6)-(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “enhanced capital deduction” — 190.17; 
“farm loss” — 111(8), 248(1); “financial institution” — 190(1); “non-capital loss” — 
111(8), 248(1); “property” — 248(1); “tax payable” — 248(2); “taxable capital em- 
ployed in Canada” — 190.11; “taxation year” — 249; ‘unused Part I credit’, “unused 
surtax credit” — 190.1(5). 


190.11 Taxable capital employed in Canada — For the pur- 
poses of this Part, the taxable capital employed in Canada of a fi- 
nancial institution for a taxation year is, 


(a) in the case of a financial institution other than a life insur- 
ance corporation, that proportion of its taxable capital for the 
year that its Canadian assets at the end of the year is of its total 
assets at the end of the year; 


(b) in the case of a life insurance corporation that was resident in 
Canada at any time in the year, the total of 


(i) that proportion of the amount, if any, by which the total of 
(A) its taxable capital for the year, and 
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(B) the amount prescribed for the year in Haas of the 
corporation 


exceeds 


(C) the amount prescribed for the year in respect of the 
corporation 


that its Canadian reserve liabilities as at the end of the year is 
of the total of 


(D) its total reserve liabilities as i the end of the year, 
and 


(E) the amount prescribed for the year in respect of the 
corporation, and 


(ii), [Repealed] 


(c) in the case Of a life insurance corporation that was non-resi- 
dent throughout the year, ‘its taxable capital for the year. 


Related Provisions: 181.3(1) — Taxable capital employed in Canada for Part 1.3 
tax; 257 — Formula cannot calculate to less than zero [applies to amending legislation 
by virtue of Interpretation Act subsec. 42(3)]. 


History: Subpara. 190.11(b)(ii) repealed by 2009, c. 2, s. 63, applicable to taxation 
years that begin after September 2006. It formerly read: 


(ii) the amount, if any, by which 


(A) the amount of its reserves for the year (other than its reserves in respect 
of amounts payable out of segregated funds) that can reasonably be regarded 
as having-been established in respect of its insurance businesses carried on 
in Canada 


exceeds the total of 


(B) all amounts each of which is the amount of a reserve (other than a re- 
serve described in subparagraph 138(3)(a)(i)), to the extent that it is included 
in the amount determined under clause (A) and is deducted in computing its 
income under Part I for the year, 


(C) all amounts each of which isthe amount of a reserve described in sub- 
paragraph 138(3)(a)(i), ‘to the extent that it is included in the amount deter- 
mined under clause (A) and is deductible under subparagraph 138(3)(a)(i) in 
computing its income under Part I for the year, and 


(D) all amounts each of which is the amount outstanding (including any in- 
terest accrued thereon) at the end of the year in respect of a policy loan 
(within the meaning assigned by subsection 138(12)) made by the corpora- 
tion, to the extent that it is deducted in computing the total determined under 
clause (C); and ; 


S. 206 of 1998, c. 19, (as amended by 2001, c. 17, s. 252, and applicable to taxation 
years that end after 1998) reads as follows: 


206. Where an amount in respect of deferred realized gains or losses: of a life 
insurance corporation is added or deducted, as the case may be, in computing its 
taxable capital employed in Canada or capital under Part VI of the Act for a 
taxation. year that ends. after February 25, 1992 and began before 2001,. the 
amount determined by the formula 


(A—B) x C/D 
shall be deducted, or, where the amount is negative, the absolute value of the 


amount shall be added, in computing the corporation’s taxable capital employed 
in Canada under Part VI of the Act for the year, where 


A is the corporation’s taxable capital employed in Canada for the year under 
Part VI of the Act (determined without reference to this section); 


B is the amount that would be the value of A if no amount were added or 
deducted in computing the corporation’s taxable capital employed in Canada 
or capital for the year under Part. VI of the Act in respect of its deferred 
realized gains or losses, as the case may be; ) 


C is the number of days in the year that are after February 25, 1992 and 
before: 2001; and 
D is the number of days in the year. 
Subpara. 190.11(b)() substituted by 1994, c. 21, s. 88, applicable (by subsec. 88(2)): 
(a) to taxation years that end after February 25, 1992; and 
(b) where a corporation so elects by notifying Revenue Canada in writing before 
the end of December 1994, to its 1991 and subsequent taxation years, and where 
such an election is made, notwithstanding subsecs. 152(4) to (5), such assessments 
and determinations in respect of any taxation year shall be made to the corpora- 
tion’s taxation years ending before February 26, 1992.as are consequential on the 
election. 
That subpara. formerly read: 
(i) that proportion of its taxable capital for the year that its Canadian reserve 
liabilities at the end of the year is of its total reserve liabilities at the end: of the 
year, and 


S. 190.13(b)(D) 


§:190.11 substituted by 1994, c.7, Sch. II (1991, c49), s. 158, applicable to taxation 
years ending after February 20, 1990: S. 190.11 formerly read: 


‘190.11 For the purposes of this Part, the taxable capital employed in Canada of a 

corporation for a taxation year is that proportion of its taxable capital for the year 

that its Canadian assets for the year are.of its total assets for the year. 
Selected Cases [s. 190.11]: London Life Insurance. Co. v. R., [2000] 3 C.T.C. 2622 
(TCC) (Deferred taxes not included in ordinary meaning of “reserve”). 
Definitions [s. 190.11]: “amount” — 181(3), 190(2), 248(1); “authorized foreign 
bank” — 248(1); “Canadian assets” — 190(1.1), Reg. '8602, 8603(a); “Canadian re- 
serve liabilities” — 190(1.1), Reg. 2405(3), 8600, 8602, 8603(b), 8603(c); “capital al- 
lowance” — 190.16; “corporation” — 248(1), Interpretation Act 35(1); “financial insti- 
tution” — 190(1);, “life imsurance corporation” — 248(1); smeserves’) — ae 
“resident in Canada” — 250; “taxable capital” — 190.12; “taxation year” — 249; “t 
tal assets” — 190(1.1), Reg. 8602, 8603(a), 8603(b); “total reserve liabilities” — 
190(1.1), Reg. 2405(3), 8600, 8602, 8603(b), 8603(c). 


Regulations: 8605 (prescribed amounts for 190.11(b)()(B), (C) and (E)). 


190.12 Taxable capital — For the purposes of this Part, the taxa- 
ble capital of a corporation for a taxation year is the amount, if any, 

by which its capital for the year exceeds the total determined under 
section 190.14 in respect of its investments for the year in financial 
institutions related to it. 

Related Provisions: 181.3(2) — Taxable capital for Part 1.3 tax. 

Definitions [s. 190.12]: “amount” — 181(3), 190(2),; 248(1); “capital” — 190.13; 
“corporation” — 248(1), Interpretation Act 35(1); “financial institution” — 190(1); 
“investments in financial institutions” — 190.14; “taxation year” — 249. 


190.13 Capital — For the purposes of this Part, the capital of a 
financial institution for a taxation year is, 
(a) in the case of a financial institution, other than an authorized 
foreign bank ora life insurance corporation, the amount, if any, 
by which the total at the end of the year of 


(i) the amount of its long-term debt, 


(ii) the amount of its capital stock (or, in the case of an insti- 
tution incorporated without share. capital, the amount of its 
members’ contributions), retained earnings, contributed sur- 
plus and any other surpluses, and ; 


(iii) the amount of its reserves, except to the extent that they 
were deducted in computing its income under Part I for the 
year, ; 


exceeds the total at the end of the year of 
(iv) the amount of its deferred tax. debit balance, and 


(v) the amount of any deficit deducted in computing its 
shatcnolders; SAI 


; 10): ectio 
ial stitution for 


(b)i in ihe case of a life insurance Sdorporsaitin etrat was resident in 
Canada at any time in the year, the amount, if any, by which the 
total at the end. of the year of 


(i) the amount of its long-term debt, and 
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(ii) the amount of its capital stock (or, in the case of an insur- 
ance corporation incorporated without share capital, the 
amount of its members’ contributions), retained earnings, 
contributed surplus and any other surpluses 


exceeds the total at the end of the year of 
(iii) the amount of its deferred tax debit balance, and 


(iv) the amount of any deficit deducted in computing its 
shareholders’ equity; 


127(2), will amend subpa 
years that begin after 1995 5 ; 
Technical Notes (July 2010): See under 190.13(a)(v). 


(c) in the case of a life insurance corporation that was non-resi- 
dent throughout the year, the total at the end of the year of 


(i) the amount that is the greater of 
(A) the amount, if any, by which 


(I) its surplus funds derived from operations (as de- 
fined in subsection 138(12)) as of the end of the year, 
computed as if no tax were payable under Part [.3 or 
this Part for the year 


exceeds the total of all amounts each of which is 


(If) an amount on which it was required to pay, or 
would but for subsection 219(5.2) have been required 
to pay, tax under Part XIV for a preceding taxation 
year, except the portion, if any, of the amount on 
which tax was payable, or would have been payable, 
because of subparagraph 219(4)(a)(i.1), and 


(III) an amount on which it was required to pay, or 
would but for subsection 219(5.2) have been required 
to pay, tax under subsection 219(5.1) for the year be- 
cause of the transfer of an insurance business to which 
subsection 138(11.5) or (11.92) has applied, and 


(B) its attributed surplus for the year, 


(ii) any other surpluses relating to its insurance businesses 
carried on in Canada, 


(iii) the amount of its long-term debt that can reasonably be 
regarded as relating to its insurance businesses carried on in 
Canada, and 


(iv) [Repealed] 
(d) in the case of an authorized foreign bank, the total of 


(i) 10% of the total of all amounts, each of which is the risk- 
weighted amount at the end of the year of an on-balance 
sheet asset or an off-balance sheet exposure of the bank in 
respect of its Canadian banking business that the bank would 
be required to report under the OSFI risk-weighting guide- 
lines if those guidelines applied and required a report at that 
time, and 


(ii) the total of all amounts, each of which is an amount at the 
end of the year in respect of the bank’s Canadian banking 
business that 


(A) if the bank were a bank listed in Schedule II to the 
Bank Act, would be required under the risk-based capital 
adequacy guidelines issued by the Superintendent of Fi- 
nancial Institutions and applicable at that time to be de- 
ducted from the bank’s capital in determining the amount 
of capital available to satisfy the Superintendent’s re- 
quirement that capital equal a particular proportion of 
risk-weighted assets and exposures, and 


(B) is not an amount in respect of a loss protection facility 
required to be deducted from capital under the Superin- 


Income Tax Act 


tendent’s guidelines respecting asset securitization appli- 
cable at that time. 


Related Provisions: 181.3(3) — Capital for Part 1.3 tax. 


History: Subpara. 190.13(c)(iv) repealed by 2009, c. 2, s. 64, applicable to taxation 
years that begin after September 2006. It formerly read: 


(iv) the amount, if any, by which 


(A) the amount of its reserves for the year (other than its reserves in respect 
of amounts payable out of segregated funds) that can reasonably be regarded 
as having been established in respect of its insurance businesses carried on 
in Canada 


exceeds the total of 


(B) all amounts each of which is the amount of a reserve (other than a re- 
serve described in subparagraph 138(3)(a)(i)), to the extent that it is included 
in the amount determined under clause (A) and is deducted in computing its 
income under Part I for the year, 


(C) all amounts each of which is the amount of a reserve described in sub- 
paragraph 138(3)(a)(i), to the extent that it is included in the amount deter- _ 
mined under clause (A) and is deductible under subparagraph 138(3)(a)(i) in 
computing its income under Part I for the year, and 


(D) all amounts each of which is the amount outstanding (including any in- 
terest accrued thereon) at the end of the year in respect of a policy loan 
(within the meaning assigned by subsection 138(12)) made by the corpora- 
tion, to the extent that it is deducted in computing the amount determined 
under clause (C); and 


The opening words of para. 190.13(a) amended, para. 190.13(d) added, by 2001, c. 17, 
s. 166, applicable after June 27, 1999. The opening words formerly read: 


(a) in the case of a financial institution other than a life insurance corporation, 
the amount, if any, by which the total at the end of the year ofexceeds the total at 
the end of the year of 


Subpara. 190.13(c)(i) amended by 1998, c. 19, s. 203, applicable to 1994 et seg. Sub- 
para. 190.13(c)(i) formerly read: 


(i) the greater of its surplus funds derived from operations (within the meaning 
assigned by subsection 138(12)), computed as if no tax were payable by it under 
Part I.3 or this Part for the year, and its attributed surplus for the year, 


The opening words of para. 190.13(a) substituted by 1994, c. 21, subsec. 89(1), appli- 
cable to 1992 et seg. The opening words of that para. formerly read: 


(a) in the case of a financial institution other than a life insurance corporation, 
the amount, if any, by which the total, computed at the end of the year on a non- 
consolidated basis, of 


All that portion of para. 190.13(a) between subparas. (ii) and (iv) substituted by 1994, 
c. 21, subsec. 89(2), applicable to 1992 et seq. That portion of the para. formerly read: 


(iii) the amount of its provisions or reserves (including, for greater certainty, 
any provision or reserve in respect of deferred taxes), except to the extent 
that they are deducted in computing its income under Part I for the year, 


exceeds the total so computed of 


The opening words of para. 190.13(b) substituted by 1994, c. 21, subsec. 89(3), appli- 
cable to 1992 et seg. The opening words of that para. formerly read: 


(b) in the case of a life insurance corporation that was resident in Canada at any 
time in the year, the amount, if any, by which the total, computed at the end of 
the year on a non-consolidated basis, of 


That portion of para. 190.13(b) between subparas. (ii) and (iii) substituted by 1994, c. 
21, subsec. 89(4), applicable to 1992 et seg. That portion of the para. formerly read: 


exceeds the total so computed of 


All that portion of para. 190.13(c) preceding subpara. (ii) substituted by 1994, c. 21, 
subsec. 89(5), applicable to 1992 et seq. That portion of the para. formerly read: 


(c) in the case of a life insurance corporation that was non-resident throughout 
the year, the total, computed at the end of the year on a non-consolidated basis, 
of 


(i) the greater of its surplus funds derived from operations (within the mean- 
ing assigned by subsection 138(12)) and its attributed surplus for the year, 


S. 190.13 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 159, applicable to taxation 
years ending after February 20, 1990. S. 190.13 formerly read: 


190.13 For the purposes of this Part, the capital of a corporation for a taxation 
year is the amount, if any, by which the total, computed at the end of the year on 
a non-consolidated basis, of ; 


(a) the amount of its long-term debt, 


(b) the amount of its capital stock (or, in the case of a corporation incorpo- 
rated without share capital, the amount of its members’ contributions), re- 
tained earnings, contributed surplus and any other surpluses, and 


(c) the amount of its provisions or reserves (including, for greater certainty, 
any reserve or provision in respect of deferred taxes), except to the extent 
that they were deducted in computing its income under Part I for the year, 
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exceeds the total of 
(d) the amount of its deferred tax debit balance, and 


(e) the amount of any deficit deducted in computing its shareholders’ equity 
at the end of the year. 


Definitions [s. 190. 13]: “amount” — 181(3), 190(2), 248(1); “attributed surplus” — 
190(1.1), 190(2), Reg. 2405(3), 8600, 8602, 8603(b), (c); “authorized foreign bank”, 
“Canadian banking business” —248(1); “corporation” — 248(1), Interpretation: Act 
35(1); “financial institution” — 190(1); “insurance corporation”, “life insurance corpo- 
ration” — 248(1); “long-term debt” — 190(1); — “preferred’ share” — 248(1); 
“reserves” — 190(1); “taxation year” — 249. 


190.14 (1) Investment in related institutions — A corpora- 
tion’s investment for a taxation year in a financial institution related 
to it is , 
(a) in the case of a corporation that was resident in Canada at 
any time in the year, the total of all amounts each of which is the 
carrying value (or in the case of contributed surplus, the amount) 
at the end of the year of an eligible investment of the corporation 
in the financial institution; 


(b) in the case of a life insurance corporation that was non-resi- 
dent throughout the year, the total of all amounts each of which 
is the carrying value (or is, in the case of contributed surplus, the 
amount) at the end of the year of an eligible investment of the 
corporation in the financial institution that was used. or held by 
the corporation in the year in the course of carrying on an insur- 
ance business in Canada (or that, in the case of contributed. sur- 
plus, was contributed by, the corporation in the course of carry- 
ing on that business); and 


‘(c) in the case-of a corporation that is an authorized foreign 
bank, the total of all amounts each of which is the amount at the 
end of the year, before the application of risk weights, that 
would be required to be reported under the OSFI risk-weighting 
guidelines if those guidelines applied and required a report at 
that time, of an eligible investment of the corporation in the fi- 
nancial institution that was used or held by the corporation in the 
year in the course of carrying on its Canadian banking business 
or, in the case of an eligible investment that is contributed sur- 
plus of the financial institution at the end of the year, the amount 
of the surplus contributed by the corporation in the course of 
carrying on that business. 


Related Provisions: 190.14(2) — Meaning of “eligible investment”. 


(2) Interpretation — For the purpose of subsection (1), an eligible 
investment of a corporation in a financial institution is a share of the 
capital stock or long-term debt (and, where the corporation is an 
insurance corporation, is non-segregated property within the mean- 
ing assigned by subsection 138(12)) of the financial institution or 
any surplus of the financial institution contributed by the corpora- 
tion (other than an ‘amount otherwise included as a share or debt) if 
the financial institution at the end of the year is 


(a) related to the corporation; and 


(b) resident in Canada or can reasonably be regarded as using 
the surplus or the proceeds of the share or debt in a business 
carried on by the financial institution through a permanent estab- 
lishment (as defined by regulation) in Canada. 
Regulations: 8201 (meaning of “permanent establishment” for 190.14(2)(b)). 
Related Provisions: 190.15(6) — Related financial institution. 
History: S. 190.14 amended by 2001, c. 17, s,.167, applicable after June 27, 1999 
except that, in its application to taxpayers other than authorized foreign banks for taxa- 


tion years that end before 2002, subsec. 190.14(2) shall be read without reference to 
para. (b). S. 190.14 formerly read: 


190.14 Investment in related institutions — A corporation’s investments for a 
taxation year in a financial institution related to it is, 


(a) in the case of a corporation that was resident in Canada at any time in the 
year, the total of 


(i) all amounts’ each of which is the carrying value at the end of the year 
of 


(A) any share of the capital stock of the financial institution, or 


(B) any long-term debt of the financial institution 


S. 190.15(2) 


that is owned by the corporation at the end of the year (and, where the 
corporation is a life insurance corporation, that is non-segregated pro- 
perty within the meaning assigned by subsection 138(12)), and 


(ii) the amount of any surplus of the financial institution contributed by 
the corporation, other than an amount included under subparagraph (i); 
and. 
(b) in the case of a life insurance corporation that was non-resident through- 
out the year, the total that would, if the corporation were resident in Canada 
in the year, be determined under paragraph (a) in respect of the corporation 
for the year in respect of shares and long-term debt of the financial institu- 
tion that were used by the corporation in, or held by it in the year in the 
course of, carrying on an insurance business in Canada and in respect of 
surplus of the financial institution contributed by the ‘corporation. 
All that portion of subpara. 190.14(a)(i) preceding cl. (B) substituted by 1994, c. 21, s. 
90, applicable to 1992 et seg. That portion of the subpara. formerly read: 
(i) the cost to it, that would be shown on its balance sheet at the end of the year if 
its balance sheet were prepared on a non-consolidated basis, of 


(A) any share of the capital stock of the financial institution, and 


S. 190.14 substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 159, applicable to taxation 
years ending after February 20, 1990. S. 190.14 formerly read: 


190.14 Investment in related institutions —.A corporation’s investments for a 
taxation year in a financial institution related to it is the total of 


(a) the cost to it, which would be shown on its balance sheet at the end of the 
year if its balance sheet were prepared on a non-consolidated basis, of 


(i) any share of the capital stock of the financial institution, and 
(ii) any long-term debt of the financial institution 
owned by the corporation at the end of the year, and 
(b) the amount of any surplus of the institution at the end of the year contrib- 
uted by the corporation, other than an amount included under paragraph (a). 
Definitions [s. 190.14]: “amount”, “authorized foreign bank”, “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “Canadian banking business” — 248(1), 
“carrying value” — 181(3), 190(2); “corporation” — 248(1), Interpretation Act 35(1); 
“eligible investment” — 190.14(2); “insurance corporation”, “life: insurance: corpora- 
tion”, “non-resident”, “OSFI risk-weighting guidelines” — 248(1); “permanent estab- 
lishment” — Reg. 8201; “property”, “regulation” — 248(1); “related” — 251(2)+(6); 
“resident in Canada” — 250; “share” — 248(1); “taxation year’ — 249. 
190.15 (1) Capital deduction — For the purposes of this Part, the 
capital deduction of a-corporation for a taxation year during which 
it-was at any time a financial institution is $1 billion unless the cor- 
poration was related to another financial institution at the end of the 


_ year, in which case, subject to subsection (4), its capital deduction 


for the year is nil. 


History: Subsec. 190.15(1) amended by 2007, c. 2, s. 41, applicable to taxation years 
that end after June 30, 2006. It formerly read: 


(1) For the purposes of ‘this Part, the capital deduction of a corporation for a 
taxation year during which it was at any time a financial institution is the total of 
$200,000,000. and the lesser of 

(a), $20,000,000, and 

(b) '/s of the amount, if any, by which its taxable capital employed in Canada 

for the year exceeds $200,000,000, 


unless the corporation was related to another financial institution at the end of 
the year, in which case, subject to subsection (4), its capital deduction for the 
year is nil. 
Para. 190.15(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 160(1), appli- 
cable to 1990 et seq. The para. formerly read: 


(b) '/s of the amount, if any, by which the amount that would be the corporation’ s 
taxable capital for the year if its capital deduction for the year were nil exceeds 
$200,000,000, 


(2) Related financial institution — A corporation that is a fi- 
nancial institution at any time during a taxation year and that was 
related to another financial institution at the end of the year may file 
with the Minister an agreement in prescribed form on behalf .of the 
related group of which the corporation is a member under which an 
amount that does not exceed $1 billion is allocated among the mem- 
bers of the related group for the taxation year. 
Related Provisions: 190.15(6)— Where corporations 
190.16(2) — Transitional rule —‘proportionate allocation. 
History: Subsec. 190.15(2) amended by 2007, c. 2, s. 41, applicable to taxation years 
that end after June 30, 2006. It formerly read: 


(2) A corporation that is a financial institution at any time during a taxation year 
and that was related to another financial institution at the end of the year may file 


deemed not related; 
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with the Minister an agreement in prescribed form on behalf of the related group 
of which the corporation is a member under which an amount that does not ex- 
ceed the total of $200,000,000 and the lesser of 

(a) $20,000,000, and 


(b) %s of the amount, if any, by which the total of all amounts, each of which 
is the taxable capital employed in Canada of a financial institution for the 
year that is a member of the related group, exceeds $200,000,000 


is allocated among the members of the related group for the taxation year, 
Para. 190.15(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 160(2), appli- 
cable to 1990 et seq. The para. formerly read: 


(b) '/s of the amount, if any, by which the total of all amounts, each of which is 
the amount that would be the taxable capital of a financial institution that is a 
member of the related group if its capital deduction for the year were nil, ex- 
ceeds $200,000,000 


Forms: T2 SCH 39: Agreement among related financial institutions Part VI tax; T2 
SCH 306: Newfoundland and Labrador capital tax on financial institutions — agree- 
ment among related corporations. 


(3) Allocation by Minister — The Minister may request a corpo- 
ration that is a financial institution at any time during a taxation 
year and that was related to any other financial institution at the end 
of the year to file with the Minister an agreement referred to in sub- 
section (2) and, if the corporation does not file such an agreement 
within 30 days after receiving the request, the Minister may allocate 
an amount among the members of the related group of which the 
corporation is a member for the year not exceeding $1 billion. 
Related Provisions: 190.16(2) — Transitional rule — proportionate allocation. 
History: Subsec. 190.15(3) amended by 2007, c. 2, s. 41, applicable to taxation years 
that end after June 30, 2006. It formerly read: 


(3) ldem — The Minister may request a corporation that is a financial institution 
at any time during a taxation year and that was related to any other financial 
institution at the end of the year to file with the Minister an agreement referred to 
in subsection (2) and, if the corporation does not file such an agreement within 
30 days after receiving the request, the Minister may allocate an amount among 
the members of the related group of which the corporation is a member for the 
year not exceeding the total of $200,000,000 and the lesser of 

(a) $20,000,000, and 

(b) '/s of the amount, if any, by which the total of all amounts, each of which 

is the taxable capital employed in Canada of a financial institution for the 

year that is a member of the related group, exceeds $200,000,000. 


Para. 190.15(3)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 160(3), 
applicable to 1990 et seg. The para. formerly read: 


(b) '/s of the amount if any, by which the total of all amounts, each of which is 
the amount that would be the taxable capital of a financial institution that is a 
member of the related group if its capital deduction for the year were nil, ex- 
ceeds $200,000,000. 


(4) Idem — For the purposes of this Part, the least amount allo- 
cated for a taxation year to each member of a related group under 
an agreement described in subsection (2) or by the Minister pursu- 
ant to subsection (3) is the capital deduction for the taxation year of 
that member, but, if no such allocation is made, the capital deduc- 
tion of each member of the related group for that year is nil. 


(5) Idem — Where a corporation (in this subsection referred to as 
the “first corporation”) has more than one taxation year ending in 
the same calendar year and is related in 2 or more of those taxation 
years to another corporation that has a taxation year ending in that 
calendar year, the capital deduction of the first corporation for each 
such taxation year at the end of which it is related to the other cor- 
poration is, for the purposes of this Part, an amount equal to its cap- 
ital deduction for the first such taxation year. 

Related Provisions: 190.16(3) — Transitional rule — deemed capital deduction. 


(6) Idem — Two corporations that would, but for this subsection, 
be related to each other solely because of 


(a) the control of any corporation by Her Majesty in right of 
Canada or a province, or 


(b) a right referred to in paragraph 251(5)(b), 


are, for the purposes of this section and section 190.14, deemed not 
to be related to each other except that, where at any time a taxpayer 
has a right referred to in paragraph 251(5)(b) with respect to shares 
and it can reasonably be considered that one of the main purposes 
for the acquisition of the right was to avoid any limitation on the 
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amount of a corporation’s capital deduction for a taxation year, for 
the purpose of determining whether a corporation is related to any 
other corporation, the corporations are, for the purpose of this sec- 
tion, deemed to be in the same position in relation to each other as 
if the right were immediate and absolute and as if the taxpayer had 
exercised the right at that time. ‘ 


Related Provisions: 256(6), (6.1) — Meaning of “control”. 


| History: The closing words of subsec. 190.15(6) amended by 1998, c. 19, s. 204, ap- 


plicable after April 26, 1995. The closing words formerly read: 


shall, for the purposes of this section and section 190.14, be deemed not to be 
related to each other except that, where at any time a taxpayer has a right re~ 
ferred to in paragraph 251(5)(b) with respect to shares and it can reasonably be 
considered that one of the main purposes of the acquisition of the right was to: 
avoid any limitation on the amount of a corporation’s capital deduction fora 
taxation year, for the purpose of determining whether a corporation is related to 
any other corporation, the corporations shall, for the purposes of this section, be 
deemed to be in the same position in relation to each other as if the taxpayer 
owned the shares. 


Subsec. 190.15(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 112, applicable to 
1989 et seq. 


Definitions [s. 190.15]: “amount” — 181(3), 190(2), 248(1); “calendar year” = 
Interpretation Act 37(1)(a); “capital deduction” — 190.15, 190.16(3); “‘control’”” — 
256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1);. “financial institu- 
tion” — 190(1); “Her Majesty” — Interpretation Act . 35(1); “Minister”, “‘pre- 
scribed” — 248(1); “province” — Interpretation Act 35(1); “related” — 190.15(6), 
251; “related group” — 251(4); “taxation year” — 249, 


190.16 Transitional provisions—(1) Application to 
taxation year including July 1, 2006 — If a taxation year of a 
corporation begins before and ends on or after July 1, 2006, not- 
withstanding any other provision of this Part, the tax payable under 
this Part by the corporation for the taxation year is equal to the total 
of 


(a) that proportion of the amount that would be the tax payable 
by the corporation under this Part for the taxation year, if this 
Part were read as it applied to the 2005 taxation year, that the 
number of days in the taxation year that are before that day is of 
the number of days in the taxation year, and 


(b) that proportion of the amount that would, if this Part were 
read without reference to this section, be the tax payable by the 
corporation under this Part for the taxation year that the number 
of days in the taxation year that are on or after that day is of the 
number of days in the taxation year. 


(2) Proportionate allocation — Any allocation made for the 
purpose of paragraph (1)(a) under subsection 190.15(2) or (3) shall 
be in the same proportion as the allocation, if any, made for the 
purpose of paragraph (1)(b) under subsection 190.15(2) or (3). 


(3) Capital deduction deemed — For the purpose of applying 
subsection 190.15(5) to a corporation for a taxation year that is de- 
scribed in that subsection in circumstances where the “first such 
taxation year” referred to in that subsection is a taxation year to 
which subsection (1) applies, the capital deduction of the corpora- 
tion for that “first such taxation year’ is deemed to be the total of 


(a) that proportion of the capital deduction amount allocated to 

the corporation for the purposes of paragraph (1)(a) that the 
number of days in the taxation year that are before July 1, 2006 
is of the number of days in the taxation year, and 


(b) that proportion of the capital deduction amount allocated to 
the corporation for the purposes of paragraph (1)(b) that the 
number of days in the taxation year that are after June 30, 2006 
is of the number of days in the taxation year. 


pila Proposed Repeal—190.16 
Application: The October 31, 2011 draft legislation, s. 52, will repeal 1 


90.16, ap- 
plicable to taxation years that begin after October 31 A016 to ans \ 


Technical Notes: The Part VI minimum tax on financial institutions was amended in 
2006. to increase the Part VI capital deduction to $1 billion from $200 million and 
introduce a single Part VI tax rate of 1.25% on taxable capi 1 employed in Canada. 
above that capital deduction, effective for taxation years that end on or after July 1, 
2006. Section 190.16 sets out the transitional rules in res those amenc to 


‘ 
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oo la 190.16]: S. 190.16 i aaeRy by 2007, C-234s...424 anes Ia to taxation 
years that end after, June 30, 2006. It, formerly read: 


190.16 (1) Capital allowance [of life insurer] — For the purposes of this Part, 
the capital allowance for a taxation year of a life insurance corporation that car- 
ries on business in Canada at any time in the year is the total of 
(a) $10,000,000, 
(b) ‘2 of the amount, if any, by which the lesser of 
(i) $50,000,000, and 
(ii) its taxable capital employed in Canada for the year 
exceeds $10,000,000, 
(c) %s of the amount, if any, by which the lesser of 
(i) $100,000,000, and 
(ii) its taxable capital'employed in Canada for the year 
exceeds $50,000,000, 
(d)-"/2 of the amount, if any, by which the lesser of 
(i) $300,000,000, and 
(ii) its taxable capital employed in Canada for the year 
exceeds $200,000,000, and 
(e) 34 of the amount, if any, by which its taxable capital employed: in Canada 
for, the year exceeds. $300,000,000, 


unless the corporation is related at.the end of the year to another life insurance 
corporation that carries on business in Canada, in which case, Subject to subsec- 
tion (4), its capital allowance for the year is nil. 


(2) Related life insurance corporation — A life insurance corporation that car- 
ries on business in Canada at any time in a taxation year and that is related at the 
end of the year to another life insurance corporation that carries on business in 
Canada may file with the Minister an agreement, in prescribed form on behalf of 
the related group of life insurance corporations of which the corporation is a 
member, under which an amount that does not exceed the total of 


(a) $10,000,000, 
(b) '/ of the amount, if any, by which the lesser of 
(i) $50,000,000, and 


(ii) the total of all amounts, each of which is the taxable capital em- 
ployed in Canada of a life insurance: corporation for the year that is a 
member of the related group, 


exceeds $10,000,000, 
(c) Y4 of the amount, if any, by which the lesser of 
(i) $100,000,000, and 


(ii) the total of all amounts, each of which is the taxable capital em- 
ployed in Canada of a life insurance corporation for the year that is a 
member of the related group, 


exceeds $50,000,000, 
(d), /2 of the amount, if any, by which the lesser of 
(i) $300,000,000, and 


(ii) the total of all amounts, each of which is the taxable capital em- 
ployed in Canada of a life insurance corporation for the year that is a 
member of the related group, 


exceeds $200,000,000, and 


(e) 3/4 of the amount, if any, by which the total of all amounts, each of which 
is the taxable capital employed in Canada of a life insurance corporation for 
the year that is a member of the related group, exceeds $300,000,000 


is allocated among the members of that related group for the year. 


(3) Idem — The Minister may request a life insurance corporation that carries on 
business in Canada at any time in a taxation year and that, at the end of the year, 
is related to any other life insurance corporation that carries on business in Can- 
ada to file with the Minister an agreement referred to in subsection (2) and, if the 
corporation does not file such an agreement within 30) days after receiving the 
request, the Minister, may allocate among the members of the related group of 
life insurance corporations of which the corporation is a member for the year an 
amount not exceeding the total of 


(a) $10,000,000, 
(b) '/2 of the amount, if any, by which the lesser of 
(i) $50,000,000, and 


(ii) the total of all amounts, each of which is the taxable capital em- 
ployed in Canada of a life insurance corporation for the year that is a 
member of the related group, 


exceeds $10,000,000, 


S. 190.2 


(c) 4 of the amount, if any, by which the lesser of 
(i) $100,000,000, and 


(ii) the total of all amounts, each of which is the taxable capital em- 
ployed in Canada of a life insurance corporation for the year that.is.a 
member of the related group, 


exceeds $50,000,000, 
(d) '/2 of the amount, if any, by which the lesser of 
(i) $300,000,000, and 


(ii) the total of all amounts, each of which is the taxable capital em- 
ployed in Canada of a life insurance corporation for the year that is a 
member of the related group, 


exceeds $200,000,000, and 


(e) 3/4 of the amount, if any, by which the’ total of all amounts, each of which 
is the taxable capital émployed in Canada ofa life insurance corporation for 
the year that is a member of the related group, exceeds $300,000,000. 


(4) Idem — For the purposes of this Part, the least amount allocated for a taxa- 
tion year to a member of a related group under an agreement ‘described in sub- 
section (2) or by the Minister under subsection (3) is the capital allowance for 


that year of the, member. 


(5) Provisions applicable to Part— Subsections 190.15(5) and (6)-apply to 
this section with such modifications as the circumstances require. 


S. 190.16 added by 1994, c, 21, s. 91, applicable 


(a) to taxation years ending after February 25, 1992; and 


(b) where a corporation elects under para. 88(2)(b) of 1994, c. 21 [see under sub- 
para. 190.11(b)(i) above], to its 1991 and subsequent taxation years; and, notwith- 
standing subsecs. 152(4) to (5), such assessments and determinations shall be made 
as are consequential on the application of s. 190.16 to the corporation’s taxation 
years ending before February 26, 1992. 


Definitions [s. 190.16]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “taxation year” — 249. 


190.17 [Repealed] 


History [s. 190.17]: S. 190.17 repealed by 2007, c. 2, s. 42, applicable to taxation 
years that end after June 30, 2006. It formerly read: 


190.17 (1) Enhanced capital deduction — For the purpose of subsection 
190.1(1.2), the enhanced capital deduction of a corporation for a taxation year is 
$400,000,000, unless the corporation was related to a financial institution (other 
than a life insurance corporation) at the end of the year, in which case, subject to 
subsection (4), the corporation’s enhanced capital deduction for the year is nil. 


(2) Related financial institution — A corporation that is a financial institution 
at any time ina taxation year and that is related to another financial institution 
(other than a life insurance corporation) at the end of the year may, file with the 
Minister an agreement in prescribed form on behalf of the related group of which 
the corporation is a member under which an amount that does not exceed 
$400,000,000 is allocated among the members of the group for the year. 


(3) Minister's powers — The Minister may request a corporation that is a finan- 
cial institution at any time in a taxation year and that is related to any other 
financial institution (other than a life insurance corporation) at the end of the 
year to file with the Minister an agreement referred to in subsection (2) and, if 
the corporation does not file such an agreement within 30 days after receiving 
the request, the Minister may allocate an amount that does not exceed 
$400,000,000 among the members of the related group of which the corporation 
is a member for the year. 


(4) Least amount allocated — The iene amount allocated for a taxation year to 
a member of a related group under an agreement described in subsection (2) or 
by the Minister under subsection (3) is the enhanced capital deduction for the 
taxation year of the member, but, if no such allocation is made, the enhanced 
capital deduction of the member for the year is nil. 


(5) Provisions applicable to. Part — Subsections 190.15(5) and. (6) apply to 
this section with such modifications as the circumstances require. 


S. 190.17 added by 1996, c. 21, s. ‘50, applicable to taxation years that end after Febru- 
ary 27, 1995. 


190.18 [Substituted inter alia by ss. 190.1-—190.15] 


190.19 [Repealed under former Act] 


Administrative Provisions 


190.2 Return — A corporation that is or would, but for subsection 
190.1(3), be liable to pay tax under this Part for a taxation year shall 


file with the Minister, not later than the day on or before which the 
corporation is required by section 150 to. file its return of income for 
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the year under Part I, a return of capital for the year in prescribed 
form containing an estimate of the tax payable under this Part by it 
for the year. 


Related Provisions: 150.1(5) — Electronic filing; 235 — Penalty for late filing of 
return even where no balance owing. 


History: S. 190.2 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 113, applicable to 
1991 et seq. S. 190.2 formerly read: 


190.2 A corporation liable to pay a tax under this Part for a taxation year shall 
file with the Minister, not later than the day on or before which the corporation is 
required by section 150 to file its return of income for the year under Part I, a 
return of capital for that year in prescribed form containing an estimate of the tax 
payable by it for the year. 


Definitions [s. 190.2]: “corporation” — 248(1), Interpretation Act 35(1); “Minister”, 
“prescribed” — 248(1); “tax payable’ — 248(2); “taxation year’ — 249, 
Forms [s. 190.2]: T2 SCH 38: Part VI tax on capital of financial institutions: T2 SCH 


42: Calculation of unused Part I tax credit; T2 SCH 305: Newfoundland and Labrador 
capital tax on financial institutions. 


190.21 Provisions applicable to Part — Sections 152, 158 and 
159, subsection 161(11), sections 162 to 167 and Division J of Part 
I apply to this Part with such modifications as the circumstances 
require and, for the purpose of this section, paragraph 152(6)(a) 
shall be read as follows: 


“(a) a deduction under subsection 190.1(3) in respect of any 
unused surtax credit or unused Part I tax credit (within the 
meanings assigned by subsection 190.1(5)) for a subsequent 
taxation year,”. 


History: S. 190.21 substituted for ss. 190.21 to 190.24 by 1994, c. 7, Sch. VIII (1993, 
c. 24), s. 114, applicable to 1992 et seg.; and in its application to the 1991 taxation 
year, s. 190.24 shall be read as follows: 


190.24 Provisions applicable to Part — Section 152, subsection 157(2.1), sec- 
tions 158 and 159, subsection 161(2.1), (2.2), (7) and (11), sections 162 to 167 
and Division J of Part I apply to this Part with such modifications as the circum- 
stances require and, for the purpose of this section, paragraph 152(6)(a) shall be 
read as follows: 


(a) a deduction under subsection 190.1(3) in respect of any unused Part I tax 
credit (within the meaning assigned by subsection 190.1(5)) fora subsequent 
taxation year, 


Ss. 190.21 to 190.24 formerly read: 


190.21 Payment of tax — Every corporation liable to pay tax under this Part for 
a taxation year shall pay to the Receiver General in respect of the year 


(a) either 


(i) on or before the last day of each month in the year, '/i12 of the amount 
estimated by it to be its tax payable under this Part.for the year, 


(ii) on or before the last day of each month in the year, '/i2 of its first 
instalment base for the year, or 


(iii) on or before the last day of each of the first two months in the year, 
‘/i2 of its second instalment base for the year, and on or before the last 
day of each of the following months in the year, '/\o of the amount by 
which its first instalment base for the year exceeds '/ of its second in- 
stalment base for the year; and 


(b) on or before the end of the second month following the end of the year, 
the remainder of its tax payable under this Part for the year, 


190.22 Instalment bases — For the purposes of section 190.21, 


(a) the first instalment base of a corporation for a particular taxation year is 
the product obtained when the tax payable under this Part by the corporation 
for its taxation year immediately preceding the particular year is multiplied 
by the ratio that 365 is of the number of days in that preceding year, and 


(b) the second instalment base of a corporation for a particular taxation year 
is the amount of the first instalment base of the corporation for its taxation 
year immediately preceding the particular year, 


but where a particular taxation year of a corporation that was formed as a result 
of an amalgamation or merger is its first taxation year ending after the amalga- 
mation or merger, as the case may be, 


(c) its first instalment base for the particular year is the total of all amounts 
each of which is the product obtained when the tax payable under this Part 
by a corporation, that entered into the amalgamation or merger, for its last 
taxation year preceding the amalgamation or merger is multiplied by the ra- 
tio that 365 is of the number of days in that year, and 


(d) its second instalment base for the particular year is the total of all 
amounts each of which is an amount equal to the first instalment base of a 
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corporation, that entered into the amalgamation or merger, for its last taxa- 
tion year preceding the amalgamation or merger. PAM 


190.23 (1) Interest — Where at any time after the day on or before which a — 
corporation is required to pay the remainder of its tax payable under this Part for 
a taxation year, 


(a) the amount of its tax payable under this Part for the year 
exceeds ' 


(b) the total of all amounts each of which is an amount paid at or before that 
time on account of its tax payable and applied as at that time by the Minister 
against the corporation’s liability for an amount payable under this Part for 
the year, 


the corporation shall pay to the Receiver General interest at a prescribed rate on 
the excess, computed for the period during which that excess is outstanding. 


(2) Idem — Where a corporation that is required by this Part to pay an instal- 
ment of tax has failed to pay all or any part thereof on or before the day on or 
before which the instalment was required to be paid, it shall pay to the Receiver 
General, in addition to the interest payable under subsection (1), interest at a 
prescribed rate on the amount that it failed to pay, computed from the day on or 
before which the amount was required to be paid to the earlier of the day of 
payment and the beginning of the period in respect of which the corporation is 
required to pay interest thereon under that subsection. 


(3) Limitation on instalments — For the purposes of subsection (2), where a 
corporation is required to pay an instalment of tax for a taxation year computed 
by reference to a method described in section 190.21, the corporation shall be 
deemed to have been liable to pay an instalment computed by reference to 


(a) its tax payable under this Part for the year, 

(b) its first instalment base for the year, or 

(c) its second instalment base for the year and its first instalment base for the 
year, 


whichever method gives rise to the least amount required to‘be paid by the cor- 
poration on or before the days referred to in subparagraphs 190.21(a)(i) to (iii). 


190.24 Provisions applicable to Part — Section 152, subsection 157(2.1), sec- 
tions 158 and 159, subsections 161(2.1), (2.2) and (11), sections 162 to 167 and 
Division J of Part I are applicable to this Part with such modifications as the 
circumstances require. 


Para. 161(1)(a) of 1994, c. 7, Sch. II (1991, c. 49) provides that in its application to 
taxation years commencing before July 1990 of corporations described in para. (d) or 
(e) of the definition “financial institution” in subsec. 190(1), 's. 190.21 shall be read as 
follows: 


190.21 Every corporation liable to pay tax under this Part for a taxation year 
shall pay to the Receiver General in respect of the year 


(a) where the year ended before July 1990, the tax payable by it under this 
Part for the year on or before the later of July 31, 1990 and the end of the 
second month following the end of the year; and 


(b) where the year ended after June 1990, 
(i) either 


(A) on or before July 31, 1990, an amount equal to that proportion 
of the amount estimated by it to be its tax. payable under this Part 
for the year that 


(1) the number of days in the year that are after February 20, 
1990 and before July 1990 


is of 


(II) the number of days in the year that are after February 20, 
1990, 


and on or before the last day of each month ending in the year and 
after June 1990, an amount equal to the amount, if any, by which 


(III) the amount estimated by it to'be its tax payable under this 
Part for the year 


exceeds 


(IV) the amount payable by the corporation on or before July 
31, 1990, as would be determined under this clause if this 
clause were read without reference to that part thereof follow- 
ing subclause (II) thereof 


divided by the number of months ending in the year and after June 
1990, or 


(B) on or before July 31, 1990, an amount equal to that proportion 
of its first instalment base for the year that 


(I) the number of days in the year that are after February 20, 
1990 and before July 1990 


is of 
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(IJ) the number of days in the year, 


and on or before the last day of each month ending in the year and 
after June 1990, an amount equal to its first instalment base for the 
year divided by the number of months in the year, and 


(ii) on or before the end of the second month following the end of the 
year, the remainder of its tax payable under this Part for the year. 


Subsec. 161(2) of 1994, c. 7, Sch. II (1991, c. 49) provides that for the purposes of s. 
190.22, the tax payable under Part VI by a corporation described in para. (d) or (€) of 
the definition “financial institution” in subsec. 190(1) shall be deemed to be 


(a) for a taxation year ending before February 21, 1990, the amount that would be 
its tax payable under that Part for the year if that Part applied in respect of that year 
and its capital deduction under that Part for that year were its capital deduction 
under that Part for its first taxation year ending after February 20, 1990; and 


(b) for its first taxation year ending after February 20, 1990, the product obtained 
when its tax payable under that Part for the year is multiplied by the ratio that the 
number of days inthe year.is of the number of days in the year after February 20, 
1990. 


Para. 161(1)(b) of 1994, c..7, Sch. II (1991, c. 49) provides that in its application to 
taxation years commencing before July 1990 of corporations described in para. (d) or 
(e) of the definition “financial institution” in subsec. 190(1), subsec, 190.23(3) shall be 
read as follows: 


(3) For the purposes of subsection (2), where a corporation is required to pay an 
instalment of tax for a taxation year computed by reference to a method de- 
scribed in section 190.21, the corporation shall be deemed to have been liable to 
pay an instalment computed by reference to 


(a) its tax payable under this Part for the year, or 
(b) its first instalment base for the year, 


whichever method gives rise to the least amount required to be paid by the cor- 
poration on or before the days referred to in clauses 190,21(b)(i)(A) and (B). 


190.211 Provisions applicable— Crown corporations — 
Section 27 applies to this Part with any modifications that the cir- 
cumstances require. 


History: S. 190.211 added by 1998, c. 19, subsec. 205(1), applicable after May 23, 
1985. 


PART VI.1 — TAX ON CORPORATIONS 
PAYING DIVIDENDS ON TAXABLE 
PREFERRED SHARES 


191. (1) Definitions — In this Part, 


“excluded dividend” means a dividend 


(a) paid by a corporation to a shareholder that had a substantial 
interest in the corporation at the time the dividend was paid, 


(b) paid by a‘corporation that was a financial intermediary cor- 
poration or a private holding corporation at the time the dividend 
was paid, 

(c) paid by a particular corporation that would, but for 
paragraphs (h) and (i) of the definition “financial intermediary 
corporation” in this subsection, have been a financial intermedi- 
ary corporation at the time the dividend was paid, except where 
the dividend was paid to a controlling corporation in respect of 
the particular corporation or to a specified person (within the 
meaning assigned by paragraph (h) of the definition “taxable 
preferred share” in subsection 248(1)) in relation to such a con- 
trolling corporation, 


(d) paid by a mortgage investment corporation, or 


(e) that is a capital gains dividend within the meaning assigned 
by subsection 131(1); 


Related Provisions: 191(4)(d) — Deemed excluded dividend; 191(6) — Where cor- 
poration pays dividend to partnership. 


“financial intermediary corporation” means a corporation that is 


(a) a corporation described in subparagraph (b)(ii) of the defini- 
tion “retirement savings plan” in subsection 146(1), 


(b) an investment corporation, 
(c) a mortgage investment corporation, 
(d) a mutual fund corporation, 


S. 191(2)(b)(i) 


(e) a prescribed venture capital corporation, or 

(f) a prescribed labour-sponsored venture capital corporation, 
but does not include | 

(g) a prescribed corporation, 


(h) a corporation that is controlled by or for the benefit of one or 
more corporations (each of which is referred to in this subsec- 
tion asa “controlling corporation”) other than financial interme- 
diary corporations or private holding corporations unless the 
controlling corporations and specified persons (within the mean- 
ing assigned by paragraph (h) of the definition “taxable pre- 
ferred share” in subsection 248(1)) in relation to the controlling 
corporations do not own. in the aggregate shares of the capital 
stock of the corporation having a fair market value of more than 
10% of the fair market value of all of the issued and outstanding 
shares of the capital stock of the corporation (those fair market 
values being determined without regard to any voting rights at- 
taching to those shares), or 


(i) any. particular corporation in which another. corporation 
(other than a financial intermediary corporation or a private 
holding corporation) has a substantial interest unless the other 
corporation and specified persons (within the meaning assigned 
by paragraph (h) of the definition “taxable preferred share” in 
subsection 248(1)) in relation to the other corporation do not 
own in the aggregate shares of the capital stock of the particular 
corporation having a fair market value of more than 10% of the 
fair market value of all of the issued and outstanding shares of 
the capital stock of the particular corporation (those fair market 
values being determined without regard to any voting rights at- 
taching to those shares); 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


Regulations: 6700 (prescribed venture capital corporation); 6701 (prescribed labour- 
sponsored venture capital corporation). 


‘private holding corporation” means a private corporation the 
only undertaking of which is the investing of its funds, but does not 
include 


(a) a specified financial institution, 


(b) any particular corporation that owns shares of another corpo- 
ration in which it has a substantial interest, except where the 
other corporation would, but for that substantial interest, be a 
financial intermediary corporation or a private holding corpora- 
tion, or 


(c) any particular corporation in which another corporation owns 
shares and has a substantial interest, except where the other cor- 
poration would, but for that substantial interest, be a private 
holding corporation. 

History: Para. (b) of “private holding corporation” in subsec. 191(1) substituted by 


1994, c. 7, Sch. II (1991, c: 49), s. 162, applicable to 1988 et seg. Para. (b) formerly 
read: 


(b) any particular corporation that owns shares of another corporation in which it 
has a substantial interest except where the other corporation is a financial inter- 
mediary corporation or a corporation that would, but for such substantial interest, 
be a private holding corporation, or 


Related Provisions: 253.1 — Limited partner not considered to carry on business of 
partnership. 


(2) Substantial interest — For the purposes of this Part, a share- 
holder has a substantial interest in a corporation at any time if the 
corporation is a taxable Canadian corporation and 


(a) the shareholder is related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) to the corporation at that 
time; or 
(b) the shareholder owned, at that time, 
(i) shares of the capital stock of the corporation that would 
give the shareholder 25% or more of the votes that could be 


cast under all, circumstances at an annual meeting of share- 
holders of the corporation, 
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(i) shares of the capital stock of the corporation having a fair 
market value of 25% or more of the fair market value of all 
the issued shares of the capital stock of the corporation, 


and either 


(iii) shares (other than shares that would be taxable preferred 
shares if the definition “taxable preferred share” in subsec- 
tion 248(1) were read without reference to subparagraph 
(b)(Gv) thereof and if they were issued after June 18; 1987 
and were not grandfathered shares) of the capital stock of the 
corporation having a fair market value of 25% or more of the 
fair market value of all those shares of the capital stock of the 
corporation, or 


(iv) in respect of each class of shares of the capital stock of 
the corporation, shares of that class having a fair’ market 
value of 25% or more of the fair market value of all the is- 
sued shares of that class, 


and for the purposes of this paragraph, a shareholder shall be 
deemed to own at any time each share of the capital stock of a 
corporation that is owned, otherwise than by reason of this para- 
graph, at that time by a person to whom the shareholder is re- 
lated (otherwise than by reason of a right referred to in para- 
graph 251(5)(b)). 


Related Provisions: 191(3) — Substantial interest. 


(3) Idem — Notwithstanding subsection (2), 


(a) where it can reasonably be considered that the principal pur- 
pose for a person acquiring an interest that would, but for this 
subsection, be a substantial interest in a corporation is to avoid 
or limit the application of Part I or IV.1 or this Part, the person 
shall be deemed not to have a substantial interest in the 
corporation; 


(b) where it can reasonably be considered that the principal pur- 
pose for an acquisition of a share of the capital stock of a corpo- 
ration (in this paragraph referred to as the “issuer”) by any per- 
son (in this paragraph referred to as the “acquirer”) who had, 
immediately after the time of the acquisition, a substantial inter- 
est in the issuer from another person who did not, immediately 
before that time, have a substantial interest in the issuer, was to 
avoid or limit the application of Part I or IV.1 or this Part with 
respect to a dividend on the share, the acquirer and specified 
persons (within the meaning assigned by paragraph (h) of the 
definition “taxable preferred share” in subsection 248(1)) in re- 
lation to the acquirer shall be deemed not to have a substantial 
interest in the issuer with respect to any dividend paid on the 
share; 


(c) a corporation described in paragraphs (a) to (f) of the defini- 
tion “financial intermediary corporation” in subsection (1) shall 
be deemed not to have a substantial interest in another corpora- 
tion unless it is related (otherwise than by reason of a right re- 
ferred to in paragraph 251(5)(b)) to the other corporation; 


(d) any partnership or trust, other than 


(i) a partnership all the members of which are related to each 
other otherwise than by reason of a right referred to in para- 
graph 251(5)(b), 


(ii) a trust in which each person who is beneficially interested 
is 
(A) related (otherwise than because of a right referred to 
in paragraph 251(5)(b)) to each other person who is bene- 
ficially interested in the trust and who is not a registered 
charity, or 


(B) a registered charity 


and, for the purpose of this subparagraph, where a particular 
person who is beneficially interested in the trust is an aunt, 
uncle, niece or nephew of another person, the particular per- 
son and any person who is a child or descendant of the par- 
ticular person shall be deemed to be related to the other per- 
son and to any person who is the child or descendant of the 
other person, or 
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(ili) a trust in which only one person (other than a registered 
charity) is beneficially interested, 


shall be deemed not to have a substantial interest in a corpora- 
tion; and 


(e) where at any time a shareholder holds a share of the capital 
stock of a corporation to which paragraph (g) of the definition 
“taxable preferred share” in subsection 248(1) or paragraph (e) 
of the definition “taxable RFI share” in that subsection applies to 
deem the share to be a taxable preferred share or a taxable RFI 
share, the shareholder shall be deemed not to have a substantial 
interest in the corporation at that time. . 

Related Provisions: 248(25) — Beneficially interested. . 

History: Paras. 191(3)(a) and (b) amended by 1994, c..7, Sch. VIII (1993; c. 24), 

subsec. 115(1), applicable to dividends paid or received after December 20,1991. Pa- 

ras. (a) and (b) formerly read: 
(a) where it may reasonably be considered, having regard to all the cir¢cum- 
stances, that the principal purpose for a person acquiring an interest that would, 
but for this subsection, be a substantial interest in a corporation is to avoid or 
limit the application of this Part or Part IV.1 the person shall be deemed not to 
have a substantial interest in the corporation; 
(b) where it may reasonably be considered, having regard to all the circum- 
stances, that the principal purpose for an acquisition of a share of the capital 
stock of a corporation (in this paragraph referred to as the “issuer”) by any per- 
son (in this paragraph referred to as the “‘acquirer”) that had, immediately after 
the time of the acquisition, a substantial interest in the issuer from another person 
that did not, immediately before that time, have a substantial interest in the is- 
suer, was to avoid or limit the application of this Part or Part [V.1 with respect to 
a dividend on the share, the acquirer and specified persons (within the meaning 
assigned by paragraph (h) of the definition “taxable preferred share” in subsec- 
tion 248(1)) in relation to the acquirer shall be deemed not to have a substantial ; 
interest in the issuer with respect to any dividend paid on the share; 

Subparas. 191(3)(d)(ii) and (iii) amended by 1994, c. 7, Sch. VII (1993, c. 24), subsec, 

115(2), applicable after 1990. Subparas. (d)(ii) and (iii) formerly read: 
(ii) a trust in which all persons who are beneficially interested, within the mean- 
ing assigned by subsection 94(7), are related to each other (otherwise than by 
reason of a right referred to in paragraph 251(5)(b)) and, for the purposes of this 
subparagraph, where a particular person who is so beneficially interested in the 
trust is an aunt, uncle, niece or nephew of another person, the particular person 
and any person who is a child or descendant of the particular person shall be 
deemed to be related to the other person and any person who is a child or descen- 
dant of the other person, or 
(iii) a trust in which only one person is beneficially interested, within the mean-' | 
ing assigned by subsection 94(7), 


(4) Deemed dividends — Where at any particular time 
(a) a share of the capital stock of a corporation is issued, 


(b) the terms or conditions of a share of the capital stock of a 
corporation are changed, or 


(c) an agreement in respect of a share of the capital stock of a 
corporation is changed or entered into, me 


and the terms or conditions of the share or the agreement in respect 
of the share specify an amount in respect of the share, including an 
amount for which the share is to be redeemed, acquired or cancelled 
(together with, where so provided, any accrued and unpaid divi- 
dends thereon) and where paragraph (a) applies, the ‘specified 
amount does not exceed the fair market value of the consideration 
for which the share was issued, and where paragraph (b) or (c) ap- 
plies, the specified amount does not exceed the fair market value of 
the share immediately before the particular time, the amount of any 
dividend deemed to have been paid on a redemption, acquisition or 
cancellation of the share to which subsection 84(2) or (3) applies 
shall 


(d) for the purposes of this Part and section 187.2; be deemed to 
be an excluded dividend and an excepted dividend, respectively, 
unless Lye 


(i) where paragraph (a) applies, the share was issued for con- 
sideration that included a taxable preferred share, or 
(ii) where paragraph (b) or (c) applies, the share was, imme- 
diately before the particular time, a taxable preferred share, 
and BU 
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(e) be deemed not to be a dividend to, which subsection 112(2.1) 

_or 138(6) applies to deny a deduction with respect to the divi- 
dend, in.computing the taxable income of.a corporation under 
subsection. 112(1). or (2) or. 138(6), unless 


(i) where paragraph (a) applies, the share’ was issued for con- 
sideration that included a term preferred share or for the pur- 
pose of raising capital or as part of a series of transactions or 
events the purpose of which was to raise capital, and 


(ii) where paragraph (b) or (c) applies, the share was, imme- 
diately before the particular time, a term preferred share, or 
the terms or conditions of the share were changed, or the 
agreement in respect of the share was changed or entered into 
for the purpose of raising capital or as part of a series of 
transactions or events the purpose of which was to raise 
capital. 
Related Provisions: 87(2)(rr) — Amalgamations — continuing corporation; 


87(4.2)(f) — Amalgamations — where amount specified for purposes of 191(4); 
248(10) —'‘Series of transactions. 


(5) Where subsec. (4) does not apply — Subsection (4) does 
not apply to the extent that the total of 


(a) the amount paid on the redemption, acquisition or cancella- 
tion of the share, and 


(b) all amounts each of which is an amount (other than an 
amount deemed by subsection 84(4) to be a dividend) paid, after 
the particular time and before the redemption, acquisition or 
cancellation of the share, on‘a reduction of the paid-up capital of 
the corporation in respect of the share 


exceeds the pear amount referted to in subsection ©). 


tere between the ia peo poration and the person rant 
interest in the corporation, the new provision applies to 1 self? That is, if a: memb« of 


S. 191.1(D(@)@ 


ividend-paying corpora 


Definitions [s. 191]: “amount” — 248(1); “aunt” — 252(2)(e); “beneficially inter- 
ested” — 248(25); “capital ' gain” — 39(1)(a), 248(1); “child” —252(1); “class ‘of 
shares” — 248(6); “control” — 256(6), (6.1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” — 248(1); “excluded dividend” — 191(1); “financial intermedi- 
ary corporation” — 191(1); “fiscal period” — 249.1; “grandfathered share” — 248(1); 
“investment corporation” — 130(3)(a), 248(1); “mortgage investment corporation” — 
130.1(6); 248(1); “mutual fund corporation” — 131(8), 248(1); “nephew”, “niece” — 
252(2)(g);, “paid-up. capital” — 89(1), .248(1); “person”, “prescribed” — 248(1); “pre- 
scribed labour-sponsored venture capital corporation” — Reg. 6701; “prescribed ven- 
ture capital corporation” — Reg. 6700; “private corporation” — 89(1), 248(1); “private 
holding. corporation” — 191(1); “registered charity” —248(1); “related” — 251(2); 
“series of transactions or events” — 248(10); “share”, “shareholder”, “specified finan- 
cial institution” — 248(1); “specified person” — 248(1)‘‘taxable, preferred share’(h); 
“specified. proportion” — 248(1);. “substantial interest” — 191(2), (3); “taxable Cana- 
dian corporation” — 89(1), 248(1); “taxable income” — 2(2), 248(1); “taxable pre- 
ferred share”, “taxable RFI share’, “term preferred share” — 248(1); “trust” — 104(1), 
248(1), (3); “uncle” — 252(2)(e); “undertaking” — 253.1(a). 


191.1 (1) Tax on taxable dividends — Every taxable Canadian 
corporation shall pay a’tax under this Part for each taxation year 
equal to the amount, if any, by which 


(a) the total of 


(i) 6673% of the amount, if any, by which the total of all tax- 
able dividends (other than excluded dividends) paid by the 
corporation in the year and after 1987 on short-term pre- 
ferred shares exceeds the corporation’s dividend allowance 
for the year, 


j 1 idends) paid. by the corporation in ae year dee 
ort-term: eferred tren? exceeds the cor- 


Application: The cae 2010 draft legislation (Part 
ar ee 191.1(1)(a)(i) to read as above, applica 


ane underlying corpo- 
e - federal gael ) 


S. 191.1(1)(a)) 


our intentions is helpfu 
Yours sincerely, — 
_ Brian Ernewein, Director, Tax. 


Legislation Division, Tax Policy Branch 
(i) 40% of the amount, if any, by which the total of all taxa- 
ble dividends (other than excluded dividends) paid by the 
corporation in the year and after 1987 on taxable preferred 
shares (other than short-term preferred shares) of all classes 
in respect of which an election under subsection 191.2(1) has 
been made exceeds the amount, if any, by which the corpora- 
tion’s dividend allowance for the year exceeds the total of the 


dividends referred to in subparagraph (i), 


(iii) 25% of the amount, if any, by which the total of all taxa- 
ble dividends (other than excluded dividends) paid by the 
corporation in the year and after 1987 on taxable preferred 
shares (other than short-term preferred shares) of all classes 
in respect of which an election under subsection 191.2(1) has 
not been made exceeds the amount, if any, by which the cor- 
poration’s dividend allowance for the year exceeds the total 
of the dividends referred to in subparagraphs (i) and (ii), and 


(iv) the total of all amounts each of which is an amount de- 
termined for the year in respect of the corporation under par- 
agraph 191.3(1)(d) 

exceeds 


(b) the total of all amounts each of which is an amount deter- 
mined for the year in respect of the corporation under paragraph 
191.3(1)(c). 
Related Provisions: 18(1)(t)—Tax is non-deductible; 87(4.2) — Exchanged 
shares; 110(1)(k) — Deduction of 3.5 x Part VI.1 tax (less before 2012) from taxable 
income; 157(1)-(3) — Payment of Part VI.1 tax: 161(4.1) — Interest — corporations; 
191.3(6) — Payment by transferor corporation; 227(14) — No tax on corporation ex- 
empt under s. 149. 
Interpretation Bulletins: IT-88R2: Stock dividends. 
Advance Tax Rulings: ATR-46: Financial difficulty. 


Forms: T2 SCH 43: Calculation of Parts IV.1 and V1.1 taxes. 


(2) Dividend allowance — For the purposes of this section, a 
taxable Canadian corporation’s “dividend allowance” for a taxation 
year is the amount, if any, by which 


(a) $500,000 
exceeds 


(b) the amount, if any, by which the total of taxable dividends 
(other than excluded dividends) paid by it on taxable preferred 
shares, or shares that would be taxable preferred shares if they 
were issued after June 18, 1987 and were not grandfathered 
shares, in the calendar year immediately preceding the calendar 
year in which the taxation year ended exceeds $1,000,000, 
unless the corporation is associated in the taxation year with one or 
more other taxable Canadian corporations, in which case, except as 
otherwise provided in this section, its dividend allowance for the 
year is nil. 
Related Provisions: 87(2)(rr) — Amalgamations — continuing corporation. 
Interpretation Bulletins: IT-88R2: Stock dividends. 


(3) Associated corporations — If all of the taxable Canadian 
corporations that are associated with each other in a taxation year 
and that have paid taxable dividends (other than excluded divi- 
dends) on taxable preferred shares in the year have filed with the 
Minister in prescribed form an agreement whereby, for the purposes 
of this section, they allocate an amount to one or more of them for 
the taxation year, and the amount so allocated or the total of the 
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amounts so allocated, as the case may be, is equal to the total divi- 
dend allowance for the year of those corporations and all other taxa- 
ble Canadian corporations with which each such corporation is as- 
sociated in the year, the dividend allowance for the year for each of 
the corporations is the amount so allocated to it. 


Forms: T761: Calculation of Parts IV.1 and VI.1 taxes payable (Box 1). 


(4) Total dividend allowance — For the purposes of this sec- 
tion, the “total dividend allowance” of a group of taxable Canadian 
corporations that are associated with each other in a taxation year is 
the amount, if any, by which 


(a) $500,000 
exceeds 


(b) the amount, if any, by which the total of taxable dividends 
(other than excluded dividends) paid by those corporations on 
taxable preferred shares, or shares that would be taxable pre- 
ferred shares if they were issued after June 18, 1987 and were 
not grandfathered shares, in the calendar year immediately pre- 
ceding the calendar year in which the taxation year ended ex- 
ceeds $1,000,000. 


Related Provisions: 87(2)(rr) — Amalgamations — continuing corporation. 
Interpretation Bulletins: IT-88R2: Stock dividends. 


(5) Failure to file agreement — If any of the taxable Canadian 
corporations that are associated with each other in a taxation year 
and that have paid taxable dividends (other than excluded divi- 
dends) on taxable preferred shares in the year has failed to file with 
the Minister an agreement as contemplated by subsection (3) within 
30 days after notice in writing by the Minister has been forwarded 
to any of them that such an agreement is required for the purpose of 
any assessment of tax under this Part, the Minister shall, for. the 
purpose of this section, allocate an amount to one or more of them 
for the taxation year, which amount or the total of which amounts, 
as the case may be, shall equal the total dividend allowance for the 
year for those corporations and all other taxable Canadian corpora- 
tions with which each such corporation is associated in the year, 
and the dividend allowance for the year of each of the corporations 
is the amount so allocated to it. 


(6) Dividend allowance in short years — Notwithstanding any 
other provision of this section, 


(a) where a corporation has a taxation year that is less than 51 
weeks, its dividend allowance for the year is that proportion of 
its dividend allowance for the year determined without reference 
to this paragraph that the number of days in the year is of 365; 
and 


(b) where a taxable Canadian corporation (in this paragraph re- 
ferred to as the “first corporation”) has more than one taxation 
year ending in a calendar year and is associated in two or more 
of those taxation years with another taxable Canadian corpora- 
tion that has a taxation year ending in that calendar year, the 
dividend allowance of the first corporation for each taxation 
year in which it is associated with the other corporation ending 
in that calendar year is, subject to the application of paragraph 
(a), an amount equal to the amount that would be its dividend 
allowance for the first such taxation year if the allowance were 
determined without reference to paragraph (a). 
Definitions [s. 191.1]: “amount” — 248(1); “associated” — 256; “calendar year” — 
Interpretation Act 37(1)(a); “corporation” — 248(1), Interpretation Act 35(1); “divi- 
dend” — 248(1); “dividend allowance” — 191.1(2); “excluded dividend” — 191(1); 
“grandfathered share”, “Minister”, “prescribed”, “share”, “short-term preferred 
share” — 248(1); “taxable Canadian corporation”, “taxable dividend” — 89(1), 248(1); 
“taxable preferred share” — 248(1); “taxation year” — 249; “total dividend allow- 
ance” — 191.1(4); “writing” — Interpretation Act 35(1). 


191.2 (1) Election — For the purposes of determining the tax pay- 
able by reason of subparagraphs 191.1(1)(a)(ii) and (iii), a taxable 
Canadian corporation (other than a financial intermediary corpora- 
tion or a private holding corporation) may make an election with 
respect to a class of its taxable preferred shares the terms and condi- 
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tions of which require an election to be made under this subsection 
by filing a prescribed form with the Minister 


(a) not later than the day on or before which its return of income 
under Part I is required by section 150 to be filed for the taxation 
year in which shares of that class are first issued or first become 
taxable preferred shares; or 


(b) within the 6 month period commencing on any of the follow- 
ing days, namely, 


(i) the day of sending of any notice of assessment of tax pay- 
able under this Part or Part I by the corporation for that year, 


(ii) where the corporation has served a notice of objection to 
an assessment described in subparagraph (i), the day of send- 
ing of a notice that the Minister has confirmed or varied the 
assessment, 


(iii) where the corporation has instituted an appeal in respect 
of an assessment described in subparagraph (i) to the Tax 
Court of Canada, the day of mailing of a copy of the alecision 
of the Court to the taxpayer, and 


(iv) where the corporation has instituted an appeal in respect 
of an assessment described in subparagraph (i) to the Federal 
Court of Appeal or the Supreme Court of Canada, the day on 
which the judgment of the Court is pronounced or delivered 
or the day on which the corporation discontinues the appeal. 


Related Provisions: 87(4.2)(e) — Amalgamation; 187.2 — Tax on dividends on 


taxable preferred shares; 244(14), (14.1) — Date when notice sent. 

History: Subparas. 191.2(1)(b)(i) and (ii) amended by 2010, c. 25, s. 53, to substitute 
“sending” for “mailing”, in force on December 15, 2010. 

Subpara. 191.2(1)(b)(iv) amended by 2002, c. 8, para. 184(e) to substitute “Federal 
Court of Appeal” for “Federal Court of Canada’, in force July 2, 2003. 


Forms: 1769: Election under section 191.2 by an issuer of taxable preferred shares to 
pay Part VI.1 tax at a rate of 40%. 


(2) Time of election — An election with respect to a class of tax- 
able preferred shares filed in accordance with subsection (1) shall 
be deemed to have been filed before any dividend on a share of that 
class is paid. 


(3) Assessment — Where an election has been filed under sub- 
section (1), the Minister shall, notwithstanding subsections 152(4) 
and (5), assess or reassess the tax, interest or penalties payable 
under this Act by any corporation for any relevant taxation year in 
order to take into account the election. 

Definitions [s. 191.2]: “assessment” — 248(1); “class” — 248(6); “corporation” — 
248(1), Interpretation Act 35(1);, “day of sending” — 244(14), (14.1); “dividend” — 
248(1); “Federal Court of Appeal” — Federal Courts Act s. 3; “financial intermediary 
corporation” — 191(1); “Minister”, “prescribed” — 248(1); “private holding corpora- 
tion” —191(1); “share’” — 248(1); “tax payable” — 248(2); “taxable Canadian corpo- 
ration” — 89(1), 248(1); “taxable preferred share” — 248(1); “taxation year” — 249; 
“taxpayer” — 248(1). 

Interpretation Bulletins [s. 191.2]: IT-88R2: Stock dividends. 


191.3 (1) Agreement respecting liability for tax — Where a 
corporation (in this section referred to as the “transferor corpora- 
tion”) and a taxable Canadian corporation (in this section referred to 
as the “transferee corporation”) that was related (otherwise than be- 
cause of a right referred to in paragraph 251(5)(b) or because of the 
control of any corporation by Her Majesty in right of Canada or a 
province) to the transferor corporation 


(a) throughout a particular taxation year of the transferor corpo- 
ration (or, where the transferee corporation came into existence 
in that year, throughout the part of that year in which the trans- 
feree corporation was in existence), and 


(b) throughout the last taxation year of the transferee corporation 
ending at or before the end of the particular taxation year (or, 
where the transferor corporation came into existence in that last 
taxation year of the transferee corporation, throughout that part 
of that last year in which the transferor corporation was in 
existence) 


file as provided in subsection (2) an agreement or amended agree- 
ment with the Minister under which the transferee corporation 


S. 191.3(1.1)(d) 


agrees to pay all or any portion, as is specified in. the agreement, of 
the tax for that taxation year of the transferor corporation, that 
would, but for the agreement, be payable under this Part by the 
transferor corporation (other than any tax payable by the transferor 
corporation by reason of another agreement made under this sec- 
tion), the following rules apply, namely, 


(c) the amount of tax specified in the agreement is an amount 
determined for that taxation year of the transferor corporation in 
respect of the transferor corporation for the purpose of para- 
graph 191.1(1)(b), 


(d) the amount of tax specified in the agreement is an amount 
determined in respect of the transferee corporation for its last 
taxation year ending at or before the end of that taxation year of 
the transferor corporation for the purpose of subparagraph 
191.1(1)(a)(iv), and 


(e) the transferor corporation and the transferee. corporation are 
jointly and severally liable to pay the amount of tax specified in 
ine cami and any interest or penalty in respect thereof. 


Proposed Amendment — 191.3(1)(e) _ 


seen aad The July 16, 2010 draft legislation (Part is-Aibsjnesliae, subsec. 
240(1), will amend para. 191.3(1)(e) by substituting “severally, ors solidarily,” for “sev- 


erally”, to cor ne into force on Royal Assent. 


Technical Notes (July 2010): See under 1214), - 


Related Provisions: 87(2)(ss) — Amalgamations — continuing \ corporation; 
110(1)(k) — Part VI.1 tax; 191.3(1.1) — Consideration for entering into agreement 
deemed to be nil; 191.3(6) — Payment by transferor corporation; 256(6), (6.1) — 
Meaning of “control”. 


History: The opening words of subsec. 191.3(1) and paras. (a) and (b) amended by 
1998, c. 19, s. 207, applicable to taxation years of a transferor corporation that begin 
after 1994, except that the amendment to the opening words applies only to taxation 
years of the transferor corporation that end after April 26, 1995, 


Subsec. 207(3) of the said c. 19 provides that where an agreement under subsec. 
191.3(2) can be made, between a transferor corporation and a transferee corporation 
solely because of the amendment to para. 191.3(1)(a) or (b), the agreement is deemed 
to have been filed on time if it is filed with the Minister of National Revenue before 
October 1998: 


The opening words of subsec. 191.3(1) and paras. (a) and (b) formerly read: 


(1) Where a corporation (in this section referred to as the “transferor corpora- 
tion”) and a taxable Canadian corporation (in this section referred to as the 
“transferee corporation”) which was related (otherwise than by reason of a right 
referred to in paragraph 251(5)(b)) to the transferor corporation 


(a) throughout a taxation year of the transferor corporation, and 


(b) throughout the last taxation year of the transferee corporation ending at 
or before the end of that taxation year of the transferor corporation, 


Forms: T2.SCH 45: Agreement respecting liability for Part VI:1 tax. 


(1.1) Consideration for agreement — For the purposes of Part 
I of this Act, where property is acquired at any time by a transferee 
corporation as consideration for entering into an agreement with a 
transferor corporation that is filed under this section, 


(a) where the property was owned by the transferor corporation 
immediately before that time, 


(i) the transferor corporation. shall be deemed. to have. dis- 
posed of the property at that time for proceeds equal to the 
fair market value of the property at that time, and 


(ii) the transferor corporation shall not be entitled to deduct 
any amount in computing its income as a, consequence of the 
transfer of the property, except any amount arising as a con- 
sequence of subparagraph (i); 
(b) the cost at which the property was acquired by the transferee 
corporation at that time shall be deemed to be equal to the fair 
market value of the property at that time; 


(c) the transferee corporation shall not be required to add an 
amount in computing its income solely because of the acquisi- 
tion at that time of the property; and 


(d) no benefit shall be deemed to have been conferred on the 
transferor corporation as a consequence of the transferor corpo- 
ration entering into an agreement filed under this section. 
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History: Subsec. 191.3(1.1) added by 1995, c. 21, s. 41, applicable to 1988 et seg. 


(2) Manner of filing agreement — An agreement or amended 
agreement referred to in subsection (1) between a transferor corpo- 
ration and a transferee corporation shall be deemed not to have been 
filed with the Minister unless 


(a) it is in prescribed form; 


(b) it is filed on or before the day on or before which the trans- 
feror corporation’s return for the year in respect of which the 
agreement is filed is required to be filed under this Part or within 
the 90-day period beginning on the day of sending of a notice of 
assessment of tax payable under this Part or Part I by the trans- 
feror corporation for the year or by the transferee corporation for 
its taxation year ending in the calendar year in which the taxa- 
tion year of the transferor corporation ends or the sending of a 
notification that no tax is payable under this Part or Part I for 
that taxation year; 


(c) it is accompanied by, 


(i) where the directors of the transferor corporation are le- 
gally entitled to administer its affairs, a certified copy of their 
resolution authorizing the agreement to be made, 


(ii) where the directors of the transferor corporation are not 
legally entitled to administer its affairs, a certified copy of 
the document by which the person legally entitled to admin- 
ister the corporation’s affairs authorized the agreement to be 
made, 


(iii) where the directors of the transferee corporation are le- 
gally entitled to administer its affairs, a certified copy of their 
resolution authorizing the agreement to be made, and 


(iv) where the directors of the transferee corporation are not 
legally entitled to administer its affairs, a certified copy of 
the document by which the person legally entitled to admin- 
ister the corporation’s affairs authorized the agreement to be 
made; and 


(d) where the agreement is not an agreement to which subsection 
(4) applies, an agreement amending the agreement has not been 
filed in accordance with this section. 


(e) [Repealed] 
Related Provisions: 244(14), (14.1) — Date when notice sent. 


History: Para. 191.3(2)(b) amended by 2010, c. 25, s. 54, in force on December IIS¥, 
2010. It formerly read: 


(b) it is filed on or before the day on or before which the transferor corporation’ s 
return for the year in respect of which the agreement is filed is required to be 
filed under this Part or within the 90 day period commencing on the day of mail- 
ing of a notice of assessment of tax payable under this Part or Part I by the 
transferor corporation for the year or by the transferee corporation for its taxation 
year ending in the calendar year in which the taxation year of the transferor cor- 
poration ends or the mailing of a notification that no tax is payable under this 
Part or Part I for that taxation year; 


Para. 191.3(2)(e) repealed by 1994, c. 7, Sch. II (1991, c. 49), s. 163, applicable to 
1989 et seq. Para. (e) formerly read: 


(€) no tax is payable under Part I by the transferor corporation for its taxation 
year in respect of which the agreement is filed. 


(3) Assessment — Where an agreement or amended agreement 
between a transferor corporation and a transferee corporation has 
been filed under this section with the Minister, the Minister shall, 
notwithstanding subsections 152(4) and (5), assess or reassess the 
tax, interest and penalties payable under this Act by the transferor 
corporation and the transferee corporation for any relevant taxation 
year in order to take into account the agreement or amended 
agreement. 


(4) Related corporations — Where, at any time, a corporation 
has become related to another corporation and it may reasonably be 
considered, having regard to all the circumstances, that the main 
purpose of the corporation becoming related to the other corpora- 
tion was to transfer, by filing an agreement or an amended agree- 
ment under this section, the benefit of a deduction under paragraph 
110(1)(k) to a transferee corporation, the amount of the tax speci- 
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fied in the agreement shall, for the purposes of paragraph (1)(c), be 
deemed to be nil. 


(5) Assessment of transferor corporation — The Minister 
may at any time assess a transferor corporation in respect of any 
amount for which it is jointly and severally liable by reason of para- 
graph (1)(e) and the provisions of Division I of Part I are applicable 
in respect of the assessment as though it had been made under sec- 
tion 152. 


(6) Payment by transferor corporation — Where a transferor 
corporation and a transferee corporation are by reason of paragraph 
(1)(e) jointly and severally liable in respect of tax payable by the 
transferee corporation under subparagraph 191.1(1)(a)(iv) and any 


interest or penalty in respect thereof, the following rules apply: 
_ Proposed Amendment — 191.3(6) opening words ~ 


(6) Payment by transferor corporation — If a transferor cor- _ 
poration and a transferee corporation are by reason of paragraph — 
(1)(e) jointly and severally, or solidarily, liable in respect of tax 
payable by the transferee corporation under subparagraph 
191.1(1)(a)Giy) and any interest or penalty in respect thereof, the 
following rules apply: — faa a0 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subs 
240(3), will amend the opening words of subsec. 191.3(6) to read as above, to. 
into force on Royal Assent. — 
Technical Notes (July 2010): See under 12(4). | 


\ERE 


(a) a payment by the transferor corporation on account of the 
liability shall, to the extent thereof, discharge the joint liability; 
and 


Proposed Amendment — 191.3(6)(a) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
240(4), will amend para. 191.3(6)(a) by substituting “their liability” for “the joint lia- 


bility”, to come into force on Royal Assent. » 
Technical Notes (July 2010): See under 12(4). 


(b) a payment by the transferee corporation on account of its 
liability discharges the transferor corporation’ s liability only to 
the extent that the payment operates to reduce the transferee cor- 
poration’s liability under this Act to an amount less than the 
amount in respect of which the transferor corporation was, by 
paragraph (1)(e), made jointly and severally liable. 


Proposed Amendment — 191.3(6)(b) 
Application: The July 16, 2010 draft legislation (Part 2—bijuralism), subsec 
240(5), will amend para. 191.3(6)(b) by substituting “severally, or solidarily 
erally”, to come into force on Royal Assent. eg foe 
Technical Notes (July 2010): See under 12(4). _ 


Definitions [s. 191.3]: “acquired” — 256(7)—(9); “amount”, “assessment” — 248(1); 
“calendar year” — Interpretation Act 37(1)(a); “control” — 256(6)—(9); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “day of sending” — 244(14), (14.1); “Her 
Majesty” —. Interpretation Act 35(1); “Minister”, “prescribed” — 248(1);. “prov- 
ince” — Interpretation Act 35(1); “related” — 25 1(2); “tax payable” — 248(2); “taxa- 
ble Canadian corporation” — 89(1), 248(1); “taxation year” — 249; “transferee corpo- 
ration”, “transferor corporation” — 191.3(1). 


Interpretation Bulletins [s. 191.3]: IT-88R2: Stock dividends. 


191.4 (1) Information return — Every corporation that is or 
would, but for section 191.3, be liable to pay tax under this Part for 
a taxation year shall, not later than the day on or before which it is 
required by section 150 to file its return of income for the year 
under Part I, file with the Minister a return for the year under this 
Part in prescribed form containing an estimate of the tax payable by 
it under this Part for the year. . 
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Related Provisions: 150.1(5)— Electronic filing; 157(1) — Payment of Part VI.1 
tax; 157(2.1) — Special cases; 161(4.1) — Limitation respecting corporations. 


Forms: T2 SCH 43: Calculation of Parts TV.l and VI:1 taxes. 


(2) Provisions applicable to Part — Sections 152, 158 and 
159, subsection 161(11), sections 162 to 167 and Division J of Part 
I apply to this Part with such modifications as the: circumstances 
require. . 

History: Subsec. 191/4(2) amended by 1994, 6. 7, Sch. VIIT (1993, c. 24), s. 116, 
applicable to 1992 et seg. Subsec. (2) formerly read: 


(2) Sections 152, 158 and 159, subsections 161(1), (2) and (11), sections 162 to 
167 and Division J of Part I are applicable to this Part with such modifications as 
the circumstances require. 


(3) Provisions applicable — Crown corporations — Section 
27 applies to this Part with any modifications that the circumstances 
require. 

History: Subsec. 191.4(3) added by 1998, c. 19, s. 208, applicable after 1987. 


Definitions [s. 191.4]: “corporation” — 248(1), Interpretation Act 35(1); “Minister”, 
“prescribed” — 248(1); “tax payable” — 248(2); “taxation year” — 249. 


PART Vil — REFUNDABLE TAX ON 
CORPORATIONS ISSUING QUALIFYING 
| SHARES 


192..(1) Corporation to pay tax — Every corporation shall pay a 
tax under. this Part for a taxation year equal to the total. of all 
amounts each of which is an amount designated under subsection 
(4) in respect of a share issued by it in the year. 


Related Provisions: 227.1(1) — Liability of directors for unpaid Part VII tax. 


(2) Definition of “Part Vil refund” — In this Part, the “Part VII 
refund” of a corporation for a taxation year means an amount equal 
to the lesser of 


(a) the total of 


(i) the amount, if any, by which the share-purchase tax credit 
of the corporation for the year exceeds the amount, if any, 
deducted in respect thereof by it for the year under subsec- 
tion 127.2(1), from its tax otherwise payable under Part I for 
the year or the amount deemed by subsection 127.2(2) to 
have been paid on account of its tax payable under Part I for 
the year, as the case may be, and 


(ii) such amount as the corporation may claim, not exceeding 
the amount that would, if paragraph (i) of the definition “in- 
vestment tax credit” in subsection 127(9) were read without 
reference to the words “the year or’, be its investment tax 
credit at the end of the year in respect of property acquired, 
or an expenditure made, after April 19, 1983 and on or 
before the last day of the year, and 


(b) the refundable Part VII tax on hand of the corporation at the 
end_of the, year. 

Related Provisions: 248(1)“lawyer” — Definition applies to entire Act. 

Selected Cases [subsec. 192(2)]: 598606 Ontario Ltd. v. MNR, [1993] 1 C.T.C. 


2001 (TCC) (SRTC denied where issuer failed to file prescribed form within prescribed 
time). } 


(3) Definition of “refundable Part VII tax on hand” — In this 
Part, “refundable Part VII tax on hand’ of a corporation at the end 
of.a taxation year means the amount, if any, by which 


(a) the total of the taxes payable by it under this Part for the year 
and all preceding taxation years 


exceeds the total of 


(b) ‘the total of its Part VII refunds for all preceding taxation 
years, and 


(c) the total of all amounts each of which is an amount of tax 
included in the total described in paragraph (a) in respect of a 
share that was issued by the corporation and that, at the time it 
was issued, was not a qualifying share. 


S. 192(7) 


Related Provisions: 248(1)‘refundable Part VII tax on hand” — Definition applies 
to entire. Act. ) 


(4) Corporation may designate amount — Every taxable Ca- 
nadian corporation may, by filing a prescribed form with the Min- 
ister at any time on or before the last day of the month immediately 
following the month in which it issued a qualifying share of its cap- 
ital stock (other than a share issued before July, 1983 or after 1986, 
or a share in respect of which the corporation has, on-or before that 
day, designated, an amount under. subsection 194(4)), designate, for 
the. purposes of this Part and Part I, an amount, in respect of that 
share not exceeding 25% of the amount by which 


(a) the amount of the consideration for which the share was 
issued 


exceeds 


(b) the amount of any assistance (other than an amount included 
in computing the share-purchase tax credit of a taxpayer in re- 
spect of that share) provided or to be provided by a government, 
municipality or any other public authority in respect of, or for 
the acquisition of, the share. 

Related Provisions: 127.2(10) — Election re first holder; 127.2(11) — Calculation 


of consideration; 193(2) — Corporation to make payment on account of tax; 193(7) — 
Avoidance of tax. 


Regulations: 227 (information returns). 


(4.1) Computing paid-up capital after designation — Where 
a corporation has designated an amount under subsection (4) in re- 
spect of shares issued at any time after May 23, 1985, in computing, 
at any particular time after that time, the paid-up) capital in respect 
of the class of shares of the capital. stock of the corporation that 
includes those shares 


(a) there shall be deducted the amount, if any, by which 
(i) the increase as a.result of the issue of those shares in the 
paid-up, capital in respect of all shares. of that class, deter- 
mined. without. reference to, this. subsection. as it applies to 
those. shares, 
exceeds 
(ii) the amount, if any, by which the total amount of consid- 
eration for which those shares were issued exceeds the total 
amount designated by the corporation under subsection (4) in 
respect of those shares; and 
(b) there shall be’added an amount equal to the lesser of 
(i) the amount, if any, by which 
(A) the total of all amounts each of which is an amount 
deemed by. subsection 84(3); (4) or (4.1) to be a dividend 
on shares of that class paid by the corporation after May 
23, 1985 and before the particular time 
exceeds 


(B) the total that would be determined under clause (A) if 
__ this Act were read without reference to paragraph (a), and 
(ii) the total. of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after May 23, 
1985 and before the particular time. 
Related Provisions: 127.2(8) — Deemed cost of designated share. 


(5) Presumption — For the purposes of this Act, the Part VII re- 
fund of a corporation for a taxation year shall be deemed to be an 
amount paid on account of its tax under this Part for the year on the 
last day of the second month following the end of the year. 


(6) Definition of “qualifying share” — In this Part, “qualifying 
share”, at any time, means a prescribed share of the capital stock of 
a taxable Canadian corporation issued, after May 22, 1985 and 
before 1987. 

Related Provisions: 248(1)‘qualifying share” — Definition applies to entire Act. 
Regulations: 6203 (prescribed shares). 


(7) Effect of obligation to acquire shares — When determin- 
ing under section 251 whether a corporation and any other person 
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do not deal with each other at arm’s length for the purposes of any 
regulations made for the purposes of subsection (6), a person who 
has an obligation in equity, under.a contract or otherwise, either 
immediately or in the future and either absolutely or contingently, 
to acquire shares in a corporation, shall be deemed to be in the same 
position in relation to the control of the corporation as if that person 
owned the shares. 


(8) Late designation — Where a taxable Canadian corporation 
that issued a share does not designate an amount under subsection 
(4) in respect of the share on or before the day on or before which 
the designation was required by that subsection, the corporation 
shall be deemed to have made the designation on that day if 


(a) the corporation has filed with the Minister a prescribed infor- 
mation return relating to the share-purchase tax credit in respect 
of the share within the time that it would have been so required 
to file the return had the designation been made on that day, and 


(b) within 3 years after that day, the corporation has 


(i) designated an amount in respect of the share by filing a 
prescribed form with the Minister, and 


(ii) paid to the Receiver General, at the time the prescribed 
form referred to in subparagraph (i) is filed, an amount that is 
a reasonable estimate of the penalty payable by the corpora- 
tion for the late designation in respect of the share, 


except that, where the Minister has mailed a notice to the corpora- 
tion that a designation has not been made in respect of the share 
under subsection (4), the designation and payment described in par- 
agraph (b) must be made by the corporation on or before the day 
that is 90 days after the day of the mailing. 


(9) Penalty for late designation — Where, pursuant to subsec- 
tion (8), a corporation made a late designation in respect of a share 
issued in a month, the corporation shall pay, for each month or part 
of a month that elapsed during the period beginning on the last day 
on or before which an amount could have been designated by the 
corporation under subsection (4) in respect of the share and ending 
on the day that the late designation is made, a penalty for the late 
designation in respect of the share in an amount equal to 1% of the 
amount designated in respect of the share, except that the maximum 
penalty payable under this subsection by. the corporation for a 
month shall not exceed $500. 


(10) Deemed deduction — For the purposes of this Act, other 
than the definition “investment tax credit” in subsection 127(9), the 
amount, if any, claimed under subparagraph (2)(a)(ii) by a taxpayer 
for a taxation year shall be deemed to have been deducted by the 
taxpayer under subsection 127(5) for the year. 


(11) Restriction — Where at any time a corporation has desig- 
nated an amount under subsection (4) in respect of a share, no 
amount may be designated by the corporation at any subsequent 
time in respect of that share. 

Selected Cases [s. 192]: 598606 Ontario Ltd. v. MNR, [1993] 1 C.T.C. 2001 (TCC) 
(Failure to make designation by filing prescribed form disentitles taxpayer to claim 
share-purchase tax credit). 

Definitions [s. 192]: “amount” —248(1); “arm’s length” — 251(1); “class of 
shares” — 248(6); “corporation” —248(1), Interpretation Act 35(1); “dividend”, 
“Minister” — 248(1); “paid-up capital” — 89(1), 248(1); “person”, “property” — 
248(1); “qualifying share” — 192(6), 248(1); “share” — 248(1); “taxable Canadian 
corporation” — 89(1), 248(1); “taxation year’? — 249; “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 

Interpretation Bulletins [s. 192]: IT-328R3: Losses on shares on which dividends 
have been received. 


193. (1) Corporation to file return — Every corporation that is 
liable to pay tax under this Part for a taxation year shall, on or 
before the day on or before which it is required to file its return of 
income under Part I for the year, file with the Minister a return for 
the year under this Part in prescribed form. 


(2) Corporation to make payment on account of tax — 
Where, in a particular month in a taxation year, a corporation issues 
a share in respect of which it designates an amount under section 
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192, the corporation shall, on or before the last of the month follow: 
ing the particular month, pay to the Receiver General on account of 
its tax payable under this Part for the year an amount equal to the 
total of all amounts so designated. 


(3) Interest — Where a corporation is liable to pay tax under this 
Part and has failed to pay all or any part or instalment thereof on or 
before the day on or before which the tax or instalment, as the case 
may be, was required to be paid, it shall pay to the Receiver Gen- 
eral interest at the prescribed rate on the amount that it failed to pay 
computed from the day on or before which the amount was required 
to be paid to the day of payment. 


Related Provisions: 248(11) — Interest compounded daily. 
Regulations: 4301 (a) (prescribed rate of interest). 


(4) Idem — For the purposes of computing interest payable by a 
corporation under subsection (3) for any month or months in the 
period commencing on the first day of a taxation year and ending 
two months after the last day of the year in which period the corpo- 
ration has designated an amount under section 192 in respect ofa 
share issued by it in a particular month in the year, the corporation 
shall be deemed to have been liable to pay, on or before the last day 
of the month immediately following the particular month, a part or 
an instalment of tax for the year equal to that proportion of the 
amount, if any, by which its tax payable under this Part for the year 
exceeds its Part VII refund for the year that 


(a) the total of all amounts so designated by it under section 192 
in respect of shares issued by it in the particular month 


is of 


(b) the total of all amounts so designated by it under section 192 
in respect of shares issued by it in the year. 


(5) Evasion of tax — Where a corporation that is liable to pay tax 
under this Part in respect of a share issued by it wilfully, in any 
manner whatever, evades or attempts to evade payment of the tax 
and a purchaser of the share or, where the purchaser is a partner- 
ship, a member of the partnership knew or ought to have known, at 
the time the share was acquired, that the corporation would wilfully 
evade or attempt to evade the tax, for the purposes of section 127.2, 
the share shall be deemed not to have been acquired. 


(6) Undue deferral — Where, in a transaction or as part of a se- 
ries of transactions, a taxpayer acquires a share of a corporation that 
the taxpayer controls (within the meaning assigned by subsection 
186(2)) and it may reasonably be considered that one of the main 
purposes of the acquisition was to reduce for a period interest on the 
taxpayer’s liability for tax under this Part, the share shall, for the 
purposes of section 127.2 and this Part (other than this subsection), 
be deemed not to have been acquired by the taxpayer and not to 
have been issued by the corporation until the end of that period. 


Related Provisions: 248(10) — Series of transactions. 


(7) Avoidance of tax — Where, as part of a series of transactions 
or events one of the main purposes of which may reasonably be 
considered to be the avoidance of tax that might otherwise have 
been or become payable under Part II by any corporation, a particu- 
lar corporation has issued a share in a taxation year in respect of 
which it has designated an amount under subsection 192(4), the par- 
ticular corporation shall, on or before the last day of the second 
month after the end of the year, pay a tax under this Part for the 
year equal to 125% of the amount of tax under Part II that is or may 
be avoided by reason of the series of transactions or events. 


(7.1) Tax on excess — Where a corporation has in a taxation 
year made an election under subsection 127.2(10) in respect of any 
share that was part of a distribution of shares referred to in that sub- 
section and, at the end of that year or any subsequent taxation year, 


(a) the total of the amounts designated under subsection 192(4) 
in respect of those shares as evidenced by the prescribed infor- 
mation returns required by regulation to be filed with the Min- 
ister by a taxpayer other than the corporation 
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exceeds 


(b) the total of the amounts designated under subsection 192(4) 
in respect of those shares acquired by the taxpayer and in respect 
of which another taxpayer was required by regulation to provide 
the taxpayer with a prescribed information return relating to the 
designation under that subsection, 


the taxpayer. is liable:to pay a tax under this Part for the taxation 
year at the end of which there is such an excess equal to the amount 
of the excess, which tax is to be paid to the Receiver General within 
60 days after the end of the taxation year, and the excess shall be 
included in determining the total under paragraph (b) for any taxa- 
tion year of the taxpayer subsequent to that year. 


(8) Provisions applicable to Part — Sections 151, 152, 158 
and 159, subsection 161(11), sections 162 to 167 and Division J of 
Part I are applicable to this Part ‘with such modifications as the cir- 
cumstances require. 

Definitions [s. 193]: “amount” — 248(1); “corporation” —248(1), Interpretation 
Act 35(1); “Minister” — 248(1); “person” — 127.29), 248(1); “prescribed” — 248(1); 
“series of transactions” — 248(10); “share”, “taxpayer” — 248(1); “taxation year” — 
249. 


PART Vill — REFUNDABLE TAX ON 
CORPORATIONS IN RESPECT OF SCIENTIFIC 
RESEARCH AND EXPERIMENTAL 
DEVELOPMENT TAX CREDIT 


194. (1) Corporation to pay tax — Every corporation shall pay a 
tax under this Part for a taxation year equal to 50% of the total of all 
amounts each of which is an amount designated under subsection 
(4) in respect of a share or debt obligation issued by it in the year or 
a right granted by it in the year. 


Related Provisions: 227.1(1) — Liability of directors for unpaid Part VIII tax. 


Selected Cases [subsec. 194(1)]: Revelations Research Ltd. v. MNR, [1992] 1 
C.T.C. 2136 (TCC) (Development of “synthetic intelligence” hardware system not 
“scientific research and experimental development’); Bechthold Resources Ltd. v. 
MNR, [1986] 1 C.T.C. 195 (FCTD) (Assessment can be made before return required to 
‘be filed; liability does not depend on notice of assessment); WTC Western 
Technologies Corp. v. MNR, {1986] 1 C.T.C. 110 (FCTD) (Filing return is condition 
precedent before assessment under Part VIII could issue; assessment and requirement 
to pay quashed). 


(2) Definition of “Part VIII refund” — In this Act, the “Part VIII 
refund” of a corporation for a taxation year means an amount equal 
to the lesser of 


(a) the total of 


(i) the amount, if any, by which the. scientific research and 
experimental development tax credit of the corporation. for 
the year exceeds the amount, if any, deducted by it under 
subsection 127.3(1) from its tax otherwise payable under Part 
I for the year, and 


(ii) such amount as the corporation may claim, not exceeding 
50% of the amount, if any, by which 


(A) the total of all expenditures made by it after April 19, 
1983 and in the year or the immediately preceding taxa- 
tion year each of which is an expenditure (other than an 
expenditure prescribed for the purposes of the definition 
“qualified expenditure” in subsection 127(9)) claimed 
under paragraph 37(1)(a) or (b) to the extent that the ex- 
penditure is specified by the corporation in its return of 
income under Part I for the year 


exceeds the total of 


(B) the total of all expenditures each of which is an ex- 
penditure made by it in the immediately preceding taxa- 
tion year, to the extent that the expenditure was. included 
in determining the total under clause (A) and resulted in 


(I) a refund to it under this Part for-the immediately 
preceding taxation year, 


S..194(4.1) 


(II) a deduction by it under subsection 37(1) for the 
immediately preceding taxation year, or 


(III) a deduction by it under subsection 127(5) for any 
taxation year, and 


(C) twice the portion of the total of amounts each of 
which is an amount deducted by it in computing its in- 
come for the year or the immediately preceding taxation 
year under section 37.1 that can reasonably be considered 
to relate to expenditures that were included in determin- 
ing the total under clause (A), and 


(b) the refundable Part VIII tax on hand of the corporation at the 
end of the year. 
Related Provisions: 37(1)(g)— Reduction of amount deductible; 87(2)(1) — Amal- 


gamations — continuation; 248(1)“Part VIII refund” — Definition applies to entire 
Act. 


(3) Definitions — In this Part, 


“debt obligation” has the meaning assigned by paragraph (d) of the 
description of A inthe formula found: in the definition “scientific 
research and, experimental development tax credit’? in subsection 
127.3(2); 

Origin of subsec. 194(3)“debt obligation”: R.S.C. 1985, c. 1 (Sth Supp.). For- 


merly included in subpara. 127.3(2)(a)(iv) (now para. 127.3(2)“scientific research and 
experimental development tax credit” A(d)). 


“refundable Part VIII tax on hand” of a corporation at the end of 
a taxation year means the amount, if any, by which 


(a) the total of the taxes payable by it under this Part for the year 
and all preceding taxation years 


exceeds 


(b) the total of its Part VIII refunds for all preceding taxation 
years. 


Related Provisions: 248(1)‘refundable Part VIII tax on hand” — Definition applies 
to entire Act. 


(4) Corporation may designate amount — Every taxable Ca- 
nadian corporation may, by filing a prescribed form with the Min- 
ister at any. time on or before the last day of the month immediately 
following a month in which it issued a share or debt obligation or 
granted a right under a scientific research and experimental devel- 
opment financing contract (other than a share or debt obligation is- 
sued or a right granted before October, 1983, or a'share in respect 
of which the corporation has, on or before that day, designated an 
amount under subsection 192(4)) designate, for the purposes of this 
Part and Part I, an amount in respect of that share, debt obligation 
or right not;exceeding the amount by which 


(a) the amount of the consideration for which it was issued or 
granted, as the case may be, 


exceeds 


(b) in the case of a share, the amount of any assistance (other 
than an amount included in computing the scientific research 
and experimental development tax credit of a taxpayer in respect 
of that share) provided, or to be provided by a government, mu- 
nicipality or any other public authority in respect of, or for the 
acquisition of, that share. 

Related Provisions: 127.3(9) — Election re first holder; 127.3(10) — Calculation of 


consideration; 195(2)'— Corporation to) make. payment on account of tax; 195(3), 
(4) — Interest on amount in default; 195(7)— Avoidance of tax. 

Selected Cases [subsec. 194(4)]: Donat Flamand Inc. v.. MNR, [2001] 3 C.T.C. 
130 (FCTD) (Opinion letter obtained on basis of fraud ineffective to establish qualified 
debenture even where investors unaware of misrepresentation); Eta Performance 
Systems Corp. v. MNR, (1993] 1 C.T.C. 2710 (TCC) (Scientific research does not in- 
clude routine data collection or research in'social sciences or humanities); Groupmark 
Canada Ltd. v. Canada, [1993] 1 C.T.C. 234 (FCTD) (Amounts paid to related com- 
pany. before and after SRTC. note issued were. “consideration” for, note); United 
Equities Ltd. v. MNR, [1992] 2.C.T.C. 214 (FCTD) (Taxpayer eligible for scientific 
research tax credit despite late filing since requirements for remedying delay met). 


Regulations: 226 (information return). 


(4.1) Computing paid-up capital after designation — Where 
a corporation has designated an amount under subsection (4) in re- 
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spect of shares issued at any time after May 23, 1985, in computing, 
at any particular time after that time, the paid-up capital in respect 
of the class of shares of the capital stock of the corporation that 
includes those shares 


(a) there shall be deducted the amount, if any, by which 


(i) the increase as a result of the issue of those shares in the 
paid-up capital in respect of all shares of that class, deter- 
mined without reference to this subsection as it applies to 
those shares, 


exceeds 


(ii) the amount, if any, by which the total amount of consid- 
eration for which those shares were issued exceeds 50% of 
the amount designated by the corporation under subsection 
(4) in respect of those shares; and 


(b) there shall be added an amount equal to the lesser of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend 
on shares of that class paid by the corporation after May 
23, 1985 and before the particular time 


exceeds 


(B) the total that would be determined under clause (A) if 
this Act were read without reference to paragraph (a), and 


(ii) the total of all amounts each of which is an amount re- 
quired by paragraph (a) to be deducted in computing the 
paid-up capital in respect of that class of shares after May 23, 
1985 and before the particular time. 


Related Provisions: 127.3(6) — Deemed cost of designated share, debt obligation 
or right. 


(4.2) Where amount may not be designated — Notwithstand- 
ing subsection (4), no amount may be designated by a corporation 
in respect of 


(a) a share issued by the corporation after October 10, 1984, 
other than 


(i) a qualifying share issued before May 23, 1985, or 


(ii) a qualifying share issued after May 22, 1985 and before 
1986 


(A) under the terms of an agreement in writing entered 
into by the corporation before May 23, 1985, other than 
pursuant to an option to acquire the share if the option 
was not exercised before May 23, 1985, or 


(B) as part of a lawful distribution to the public in accor- 
dance with a prospectus, preliminary prospectus or regis- 
tration statement filed before May 24, 1985 with a public 
authority in Canada pursuant to and in accordance with 
the securities legislation of Canada or of any province 
and, where required by law, accepted for filing by that 
public authority; 


(b) a share or debt obligation issued or a right granted by the 
corporation after October 10, 1984, other than a share or debt 
obligation issued or a right granted before 1986 


(i) under the terms of an agreement in writing entered into by 
the corporation before October 11, 1984, other than pursuant 
to an option to acquire the share, debt obligation or right if 
the option was not exercised before October 11, 1984, or 


(ii) where arrangements, evidenced in writing, for the issue 

of the share or debt. obligation or the granting of the right 

were substantially advanced before October 10, 1984; or 
Selected Cases [subpara. 194(4.2)(b)(ii)]; Mort (C.L.) v. Canada, [1993] 1 


C.T.C. 99 (FCTD) (Financing arrangements were “substantially advanced” when mora- 
torium on SRTC program announced and qualified for grandfathering). 


(c) a share or debt obligation issued, or a right granted, at any 
time after June 15, 1984, by a corporation that was an excluded 
corporation (within the meaning assigned by. subsection 
127.1(2)) at that time. 


Income Tax Act 


Selected Cases [subsec. 194(4.2)]: Donat Flamand Inc. v. MNR, [2001] 3.C.T.C. 
130 (FCTD) (Opinion letter obtained on basis of fraud ineffective to establish qualified 
debenture even where investors unaware of misrepresentation); First Fund Genesis 
Corporation v. Canada, [1991] 2.C.T.C. 14 (FCTD) (Valid designation where purchase 
“substantially advanced” prior to statutory deadline). 


(5) Presumption — For the purposes of this Act, the Part VII 
refund of a corporation for a taxation year shall be deemed to be an 
amount paid on account of its tax under this Part for the year’on the 
last day of the second month following the end of the year. 

Selected Cases [subsec. 194(5)]: Groupmark Canada Ltd. v. Canada, [1993] 1 
C.T.C. 234 (FCTD) (Amounts paid to related company before and after SRTC note 
issued were “consideration” for note). SOLE 


(6) Definition of “scientific research and experimental 
development financing contract” — In this Part, “scientific 
research and experimental development financing contract” means 
a contract in writing pursuant to which an amount is paid by a per- 
son to a corporation as consideration for the granting by the corpo- 
ration to that person of any right, either absolute or contingent, to 
receive income, other than interest or dividends. 


(7) Late designation — Where a taxable Canadian corporation 
that issued a share or debt obligation or granted a right under a sci- 
entific research and experimental development financing contract 
does not designate an amount under subsection (4) in respect of the 
share, debt obligation or right on or before the day on or before 
which the designation was required by that subsection, the corpora- 
tion shall be deemed to have made the designation on that day if 


(a) the corporation has filed with the Minister a prescribed infor- 
mation return relating to the scientific research and experimental 
development tax credit in respect of the share, debt obligation or 
right within the time that it would have been so required to file 
the return had the designation been filed on that day, and 


(b) within 3 years after that day, the corporation has 


(i) designated an amount in respect of the share; debt obliga- 
tion or right by filing a prescribed form with the Minister, 
and 


(ii) paid to the Receiver General, at the time the prescribed 
form referred to in subparagraph (i) is filed, an amount that is 
a reasonable estimate of the penalty payable by the corpora- 
tion for the late designation in respect of the share, debt obli- 
gation or right, 


except that, where the Minister has mailed a notice to the corpora- 
tion that a designation has not been made in respect of the share, 
debt obligation or right under subsection (4), the designation and 
payment described in paragraph (b) must be made by the corpora- 
tion on or before the day that is 90 days after the day of the mailing. 
Selected Cases [subsec. 194(7)]: Spiegel v. Canada, [1997] 1 C.T.C. 2587 (TCC) 
(Curative provisions to be given liberal construction); United Equities Lid. v. MNR, 
[1992] 2 C.T.C. 214 (FCTD) (Taxpayer eligible for scientific research tax credit de- 
spite late filing since requirements for remedying delay met). 


Regulations: 226(2) (prescribed information return). 


Forms: T661: Claim for SR&ED in Canada; T1263: Third-party payments for 
SR&ED. 


(8) Penalty for late designation — Where, pursuant to subsec- 
tion (7), a corporation made a late designation in respect of a share 
or debt obligation issued, or a right granted, in a month, the corpo- 
ration shall pay, for each month or part of a month that elapsed 
during the period beginning on the last day on or before which an 
amount could have been designated by the corporation under sub- 
section (4) in respect of the share, debt obligation or right and end- 
ing on the day that the late designation is made, a penalty for the 
late designation in respect of the share, debt obligation or right in an 
amount equal to 1% of the amount designated in respect of the 
share, debt obligation or right, except that the maximum penalty 
payable under this subsection by the corporation for a month shail 
not exceed $500. . . 

Selected Cases [subsec. 194(8)]: United Equities Ltd. v. MNR, [1992].2 C.T.C. 
214 (FCTD) (Taxpayer eligible for scientific research tax credit despite late filing since 
requirements for remedying delay met). ) 
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(9) Restriction — Where at any time a corporation has designated 
an amount under subsection (4) in respect of a share, debt obliga- 
tion or right, no amount may be designated by, the corporation at 
any subsequent time in respect of that share, debt obligation or 
right. . 

Definitions [s. 194]: “amount” — 248(1); “Canada” — 255; “class of shares” — 
248(6); “corporation” — 248(1), Interpretation Act 35(1); “debt obligation” — 194(3); 
“dividend”, “Minister”? —248(1); “paid-up© capital’— 89(1), 248(1); “person” — 
127.3(7), 248(1); “prescribed” — 248(1); “province” — Interpretation Act 35(1); 
“qualifying share” — 192(6), 248(1); “refundable Part VIII tax on hand” — 194(3); 
“scientific research and. experimental development. financing contract” — 194(6); 
“share” — 248(1); “taxable Canadian corporation” — 89(1), 248(1); “taxation year” — 
249; “writing” — Interpretation Act 35(1). 

Interpretation Bulletins [s. 194]: IT-151R5: Scientific research and experimental 
development expenditures. 


195. (1) Corporation to file return — Every corporation that is 
liable to pay tax under this Part for a taxation year shall, on or 
before the day on. or, before; which it is required to, file its return of 
income under Part I forthe year, file with the Minister a return, for 
the year under this. Part in prescribed form, 

Selected Cases [subsec. 195(1)]: WIC Western TechnologiesCorp. v: MNR, 


[1986] 1 C.T.C. 110 (FCTD) (Filing retum is condition precedent before assessment 
under Part VIII could issue; assessment and requirement to pay quashed). 


(2) Corporation to make payment on account of tax — 
Where, in a particular month in a taxation year, a corporation issues 
a share or debt obligation, or grants a right, in respect of which it 
designates an amount under section 194, the corporation shall, on or 
before the last day of the month following the particular month, pay 
to the Receiver General on account of its tax payable under this Part 
for the year'an amount equal to 50% of the total of all amounts so 
designated. 

Selected’ Cases [subsec. 195(2)]: Eta Performance Systems Corp. v. MNR, {1993} 
1 C.T.C. 2710 (TCC) (Scientific research does not include routine data collection or 
research in social sciences or humanities); GR Block Research & Development (1981) 
Corp. v. MNR, [1987] 1 C.T.C: 253 (FCTD) (Assessments must be appealed through 
statutory procedure; liability to pay tax arises before assessment has! been made); 
Optical Recording Corp. y. R., [1986], 2,C.T.C. 454 (FCTD) (Order quashing, assess- 
ment and seizure conditional, on result of Crown’s appeal). 


(3) Interest — Where a corporation is liable to pay tax under this 
Part and has failed to pay all or any part or instalment thereof on or 
before the day on or before which the tax or instalment, as the case 
may be, was required to be paid, it shall pay to the Receiver Gen- 
eral interest at the prescribed rate on the amount that it failed to. pay 
computed from the day on or before which the amount was required 
to be paid to the day of payment. , 

Related Provisions: 248(11) — Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


(4) Idem — For the purposes of computing interest payable by a 
corporation under subsection (3) for any month or months in the 
period commencing on the first day of a taxation year and ending 
two months after the last day of the year in which period the corpo- 
ration has designated an amount under section 194) in respect of a 
share or debt obligation issued, or right granted, by it in a particular 
month in the. year, the corporation shall be deemed. to have been 
liable to pay, on or before the last,day of the. month immediately 
following the particular month, a part or an instalment of tax for the 
year equal to that proportion of the amount, if any, by. which its tax 
payable under this Part for the year exceeds its Part VIII refund. for 
the year that . 


(a) the total of all amounts so designated by it under section 194 
in respect of shares or debt obligations issued, or rights granted, 
by it in the particular month 


is of 
(b) the total of all amounts so designated by it under section 194 


in respect of shares or debt obligations issued, or rights granted, 
by it in the year. 


(5) Evasion of tax — Where a corporation that is liable to pay tax 
under this Part in respect of a share or-debt obligation issued or a 


S. 195 


rightygranted by it wilfully; in any: manner whatever, evades or at- 
tempts to evade payment of the tax.and.a purchaser of the share, 
debt obligation or right ‘or; where’ the» purchaser is a partnership, a 
member of the partnership knew or ought to have known, at the 
time the share, debt obligation or'right was acquired, that the corpo- 
ration would wilfully evade or attempt to evade the tax, for the pur- 
poses of section 127.3, the share, debt obligation or right shall be 
deemed not to have been acquired. j i 


(6) Undue deferral — Where, in a transaction or as part of a se- 
ries of transactions; a taxpayer acquires a share or debt obligation of 
a corporation ora right granted by a corporation and the corporation 
is controlled (within the meaning assigned by subsection 186(2)) by 
the taxpayer ‘and it may’ reasonably be considered that one of the 
main purposes of the: acquisition’ was to‘reduce for a period interest 
on the taxpayer’s liability for tax under this Part, the share, debt 
obligation or right shall, for the purposes of this Part, (other than this 
subsection) and section 127.3, be deemed not to have been acquired 
by the taxpayer and not to have been issued or granted, as the case 
may be, by the corporation until the end of that period. 


(7): Avoidance of tax — Where, as part of a series of transactions 
or events one of the main purposes of which may reasonably be 
considered to be the avoidance of tax.,that might otherwise have 
been, or become payable under Part II of the Income Tax Act,,chap- 
ter 148 of the Revised Statutes of Canada, 1952, by. any corpora- 
tion, a particular corporation has issued a share or debt obligation or 
granted a right in a taxation year in respect of which it has desig- 
nated an amount under subsection 194(4), the particular corporation 
shall, on or before the last day of the second month after the end of 
the year, pay a tax under this Part for the year equal to 125% of the 
amount of tax under Part II,.of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952; that'is or may be avoided by 
reason of the series of transactions,or events. 


1.T.Application Rules: 69.(meaning ‘of “chapter 148 of ...”). 


(7.1) Tax on excess — Where a corporation has ima taxation 
year made an election under subsection, 127.3(9),in respect. of any 
share or.debt obligation that was part of a distribution of shares or 
debt obligations referred to in that subsection and, at the end of that 
year or any subsequent taxation year, 


(a) the total of the amounts designated under subsection 194(4) 
in respect of those shares or debt obligations as evidenced by the 
prescribed information returns required by: regulation to be filed 
with the Minister by a taxpayer other than the) corporation 


exceeds 


(b) the total of the amounts designated under subsection 194(4) 
in respect of those shares or debt obligations acquired by the 
taxpayer and in respéct of which another taxpayer was ‘required 
by regulation to provide the taxpayer with a prescribed informa- 
tion return relating to the: designation under that subsection, 


the taxpayer is liable to pay a tax under this Part, for the taxation 
year at the end of which there is such an excess, equal to 50% of the 
excess, which tax is to be paid to the Receiver General within 60 
days after the end of the taxation year, and the excess. shall be in- 
cluded in determining the total under paragraph: (b) for any taxation 
year of the taxpayer subsequent to that year. 


(8) Provisions applicable to Part — Sections 151, 152, 158 
and 159, subsection 161(11), sections 162 to 167 (except subsec- 
tions 164(1.1) to (1.3)) and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require and, for 
greater certainty, the Minister may assess, before the end of a taxa- 
tion year, an amount payable ‘under this Part for the year. 


Definitions [s, 195]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “Minister” — 248(1); “person” — 127.3(7), 248(1); “prescribed”, “series of 
transactions ‘or’ évents”, “share” +4 248(1); “taxation year” — 249; “taxpayer” — 
248(1). 
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PART IX — TAX ON DEDUCTION UNDER 
SECTION 66.5 


196. (1) Tax in respect of cumulative offset account — 
Every corporation shall pay a tax under this Part for each taxation 
year equal to 30% of the amount deducted under subsection 66.5(1) 
in computing its income for the year. 


Related Provisions: 18(1)(t) — Tax is non-deductible. 


(2) Return — Every corporation that is liable to pay tax under this 
Part for a taxation year shall file with the Minister, not later than the 
day on or before which it is required under section 150 to file a 
return of its income for the year under Part I, a return for the year 
under this Part in prescribed form containing an estimate of the 
amount of tax payable by it under this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T2099: Part IX tax return in respect of amounts deducted under subsection 
66.5(1). 


(3) Instalments — Where a corporation is liable to pay tax fora 
taxation year under this Part, the corporation shall pay in respect of 
the year, to the Receiver General 


(a) on or before the last day of each month in the year, an 
amount equal to '/12 of the amount of tax payable by it under this 
Part for the year; and 


(b) the remainder, if any, of the tax payable by it under this Part 
for the year, on or before its balance-due day for the year. 


History: Para. 196(3)(b) amended by 2003, c. 15, s. 123, applicable to taxation years 
that begin after June 2003. Para, 196(3)(b) formerly read: 


(b) the remainder, if any, of the tax payable by it under this Part for the year, on 
or before the end of the second month following the end of the year. 


(4) Provisions applicable to Part — Sections 152, 158 and 
159, subsections 161(1) and (2), sections 162 to 167 and Division J 
of Part I are applicable to this Part, with such modifications as the 
circumstances require. 

Definitions [Part IX]: “amount”, “balance-due day” — 248(1); “corporation” — 


248(1), Interpretation Act 35(1); “Minister”, “prescribed” — 248(1): “tax payable” — 
248(2); “taxation year’ — 249, 


PART IX.1 — Tax ON SIFT PARTNERSHIPS 


197. (1) Definitions — The following definitions apply in this 
Part and in section 96. 


“non-portfolio earnings”, of a SIFT partnership for a taxation 
year, means the total of 


(a) the amount, if any, by which 


(1) the total of all amounts each of which is the SIFT partner- 
ship’s income for the taxation year from a business carried 
on by it in Canada or from a non-portfolio property, other 
than income that is a taxable dividend received by the SIFT 
partnership, 


exceeds 


(ii) the total of all amounts each of which is the SIFT partner- 
ship’s loss for the taxation year from a business carried on by 
it in Canada or from a non-portfolio property, and 


(b) the amount, if any, by which all taxable capital gains of the 
SIFT partnership from dispositions of non-portfolio properties 
during the taxation year exceeds the total of the allowable capi- 
tal losses of the SIFT partnership for the taxation year from dis- 
positions of non-portfolio properties during the taxation year. 


Related Provisions: 
SIFT trusts. 


122.1(1)“non-portfolio earnings” — Parallel definition for 


“SIFT partnership”, being a specified investment flow-through 
partnership, for any taxation year, means a partnership other than an 
excluded subsidiary entity (as defined in subsection 122.1(1)) for 


Income Tax Act 


the taxation year that meets the following conditions at any time 
during the taxation year: 
(a) the partnership is a Canadian resident partnership; 
(b) investments (as defined in subsection 122.1(1)) in the part- 
nership are listed or traded on a stock exchange or other public 
market; and 


Related Provisions: 85.1(8)— Rollover of partnership units. to,, corporation; 
122.1(1)“SIFT trust” — Parallel definition for trust: 197(8) — Application of defini- 
tion for 2006-2010; 248(1)“SIFT partnership” — Definition applies to entire Act. 


“taxable non-portfolio earnings” of a SIFT partnership, for a tax+ 
ation year, means the lesser of 


(a) the amount that would, if the SIFT partnership were a tax- 
payer for the purposes of Part I and if subsection 96(1) were 
read without reference to its paragraph (d), be its income for the 
taxation year as determined under section 3; and 


(b) its non-portfolio earnings for the taxation year. 


(2) Tax on partnership income — Every partnership that is a 
SIFT partnership for a taxation year is liable to a tax under this Part 
equal to the amount determined by the formula 


AX(B+C) 
where 


A is the taxable non-portfolio earnings of the SIFT partnership for 
the taxation year; 


B is the net corporate income tax rate in respect of the SIFT part- 
nership for the taxation year; and 


C is the provincial SIFT tax rate of the SIFT partnership for the 
taxation year. 

Related Provisions: 96(1.11)(b) — Taxable non-portfolio earnings reduced by Part 

IX.1 tax paid by SIFT partnership; 104(16), 122(1)(b) — Parallel taxation of SIFT trust 

distributions; 197(4) — Partnership to file return; 197(6) — Application of Part I rules 

to Part IX.1 tax. 


(3) Ordering — This Part and section 122.1 are to be applied as if 
this Act were read without reference to subsection 96(1.11). 


(4) Partnership to file return — Every member of a partnership 
that is liable to pay tax under this Part for a taxation year shall — 
on or before the day on or before which the partnership return is 
required to be filed for the year under section 229 of the Income 
Tax Regulations — file with the Minister a return for the taxation 
year under this Part in prescribed form containing an estimate of the 
tax payable by the partnership under this Part for the taxation year. 


Related Provisions: 197(5) — Who has authority to file return; Reg. 229 — Infor- 
mation return for partnerships, 


(5) Authority to file return — For the purposes of subsection (4), 
if, in respect of a taxation year of a partnership, a particular member 
of the partnership has authority to act for the partnership, 


(a) if the particular member has filed a return as required by this 
Part for a taxation year, each other person who was a member of 
the partnership during the taxation year is deemed to have filed 
the return; and 


(b) a return that has been filed by any other member of the part- 
nership for the taxation year is not valid and is deemed not to 
have been filed by any member of the partnership. 


(6) Provisions applicable to Part — Subsection 150(2), sec- 
tions 152, 156, 156.1, 158, 159 and 161 to 167 and Division J of 
Part I apply to this Part, with any modifications that the circum- 
stances require, and for greater certainty, 


(a) a notice of assessment referred to in subsection 152(2) in re- 
spect of tax payable under this Part is valid notwithstanding that 
a partnership is not a person; and 
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(b) notwithstanding subsection 152(4), the Minister may at any 
time make an assessment or reassessment of tax payable under 
this Part or Part I to give effect to a:determination made by the 
Minister under subsection 152(1.4), including the assessment or 
reassessment of Part I tax payable in respect of the disposition of 
an interest in a SIFT partnership by a member of the partnership. 


(7) Payment — Every SIFT partnership shall pay to the Receiver 
General, on or before its SIFT partnership balance-due day for each 
taxation year, its tax payable under this Part for the taxation year. 


(8) Application of definition “SIFT partnership” — The defi- 
nition “SIFT partnership” applies to a partnership for a taxation 
year of the partnership that ends after 2006, except that if the part- 
nership would have been a SIFT partnership on October 31, 2006 
had that definition’ been in force and applied to the partnership as of 
that date, that definition does not apply to the partnership for a taxa- 
tion year of the partnership that ends before the earlier of 


(a) 2011, and i i 


(b) the first day after December 15, 2006 on which the partner- 
ship exceeds normal growth as determined by reference to the 

normal growth guidelines issued by the Department’ of Finance 
on December 15, 2006, as amended from time’'to time, unless 
that excess arose as a result of a prescribed transaction. 


Related Provisions: 122.1(2) — Parallel rules for trusts. 


History [Part IX.1]: The opening words of the definition “SIFT partnership” in 
subsec. 197(1) amended by 2009,-c. 2, s. 65, deemed, to have come into force on Octo- 
ber 31, 2006. They formerly read: ; 
“SIFT partnership”, being a specified investment flow-through partnership, for 
any taxation year, means a partnership that meets the following conditions at any 
time during the taxation year: 


The description of C in subsec. 197(2) amended by 2008, c. 28, s. 30, applicable to 
2009 et seq., except that it also applies for a SIFT partnership’s earlier taxation year if 
the definition “provincial SIFT tax rate” in subsec. 248(1) applies to that earlier taxa- 
tion year. It formerly read: 


C_ is the provincial SIFT tax factor for the taxation ‘year. 


Part IX.1 (s.197) added by 2007, c. 29, s. 24, deemed to have come into force on 
October 31, 2006. 


Definitions [s. 197]: “allowable capital loss” — 38(b), 248(1); “amount”, “assess- 
ment”, “business” — 248(1); “Canada” —255, Interpretation Act 35(1); “Canadian 
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resident partnership”, “disposition” — 248(1); “excluded subsidiary entity”, “invest- 
ment” — 122.1(1); “Minister”, “net corporate income tax rate” — 248(1); “non-portfo- 
lio earnings” — 197(1); “non-portfolio property” — 122.1(1), 248(1); “person”, “pre- 
scribed”, “provincial SIFT tax rate” —248(1); “public market” — 122.1(1), 248(1); 
“SIFT partnership” — 197(1), (8), 248(1); “SIFT partnership balance-due day” — 
248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 89(1), 248(1); 
“taxable non-portfolio earnings” — 197(1); “taxation year” — 249; “taxpayer” — 
248(1). 


PART X — TAXES ON DEFERRED PROFIT 
SHARING PLANS AND REVOKED PLANS 


198. (1) Tax on non-qualified investments and use of 
assets as security — Every trust governed by a deferred profit 
sharing plan or revoked plan that ' 


(a) acquires a non-qualified investment, or 


(b) uses or permits to be used any property of the trust as. secur- 
ity for a loan, 


shall pay a tax equal to the fair market value of 


(c) the non-qualified investment at the time it was acquired by 
the trust, or 


(d) the property used as security at the time it commenced to be 
so used. 
Related Provisions: 147(14) — DPSP — revocation of registration; 198(4), (5) — 
Refund of tax on disposition of investment,or release of security; 199-204 — Taxes on 
deferred profit sharing plans; 207.1(2) — Tax payable while non-qualifying investment 
held by DPSP; 259(1) — Proportional holdings in trust property. 


(2) Payment of tax — A trustee of a trust liable to pay tax under 
subsection (1) shall remit the amount of the tax to the Receiver 
General within 10 days of the day on which the non-qualified in- 
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vestment is acquired or the property is used as security for a loan, as 
the case may be. 


(3) Trustee liable for tax — Where a trustee of a trust liable to 
pay tax under subsection (1) does not remit to the Receiver General 
the amount of the tax within the time specified in subsection (2), the 
trustee is personally liable to pay on behalf of the trust the full 
amount of the tax and is entitled to recover from the trust any 
amount paid by the trustee as tax under this section. 


(4) Refund of tax on disposition of non-qualified invest- 
ment — Where a trust disposes of a property that, when acquired, 
was a non-qualified investment, the trust is, on application in accor- 
dance with section 202, entitled to a refund of an amount equal to 
the lesser of 


(a) the amount of the tax imposed under this section as a result 
of the acquisition of the property, and 


(b) the proceeds of disposition of the property. 


Related Provisions: 198(6) — Special rules re life insurance policies; 200 — Distri- 
bution deemed disposition; 202(4)— Application to certain provisions of Part I; 
203 — Application to other taxes. 


(5) Refund of tax on recovery of property given as secur- 
ity — Where a loan, for which a trust has used or permitted to be 
used trust property as security, ceases to be extant, the trust is, on 
application in accordance with section 202, entitled to a refund of 
an amount equal to the amount remaining, if any, when 


(a) the net loss (exclusive of payments by the trust as or on ac- 
count of interest) sustained by the trust in consequence of its 
using or permitting to be used the property as security for the 
loan and not as a result of a change in the fair market value of 
the property 

is deducted from 


(b) the tax imposed under this section in consequence of the 
trust’s using or permitting to be used the property as security for 
the loan. 


Related Provisions: 202(4) — Application of certain provisions of Part I; 203 — 
Application to other taxes. 


(6) Special rules relating to life insurance policies — For 
the purposes ‘of this section, 


(a) the acquisition of an interest in or the payment of an amount 
under a life insurance policy shall be deemed not to be the ac- 
quisition of a non-qualified investment, and 


(b) the disposition of an interest in a life insurance policy shall 
be deemed not to be the disposition of a non-qualified 
investment, 


except that where a trust governed by a deferred profit sharing plan 
or revoked plan makes a payment under or to acquire an interest in 
a life insurance policy, other than a life insurance policy under 
which 


(c) the trust is; or by virtue of the payment about to become, the 
only person entitled to any rights or benefits under the policy 
(other than the rights or benefits of the insurer), 


(d) the cash surrender value of the policy (exclusive of accumu- 
lated dividends) is or will be, at or before the end of the year in 
which the insured person attains 71 years of age, if all premiums 
under the policy are paid, not less than the maximum total 
amount (exclusive of accumulated dividends) payable by the in- 
surer under the policy, and 


(e) the total of the premiums payable in any year under the pol- 
icy is not greater than the total of the amounts that, if the annual 
premiums had been payable in monthly instalments, would have 
been payable as such instalments in the 12 months commencing 
with the date the policy was issued, 
the making of the payment shall be deemed to be the acquisition of 
a non-qualified investment at a cost equal to the amount of the 
payment. 


Related Provisions: 139.1(13) — No application to conversion benefit on demutual- 
ization of insurer; 146(11) — RRSP — life insurance policies. 
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History: Para. 198(6)(d) amended to substitute “71” for “69” by 2007, c. 29, s. 25, 
applicable after 2006. 


Para. 198(6)(d) amended by 1997, c. 25, s. 54, applicable after 1996, except that 


(a) it does not apply to a policy held by a trust where the trust acquired the policy 
before 1997; 


(b) it does not apply to a policy where the insured person attained 70 years of age 
before 1997; and 
(c) in applying para. (d) to a policy where the insured person attained 69 years of 
age in 1996, the reference in that para. to “69 years of age” shall be read as “70 
years of age”. 

Para. (d) formerly read: 
(d) the cash surrender value of the policy (exclusive of accumulated dividends) is 
or will be, at a time before the 71st anniversary of the birth of the insured person, 
if all premiums under the policy are paid, not less than the maximum total 
amount (exclusive of accumulated dividends) payable by the insurer under the 
policy, and 


Interpretation Bulletins: IT-408R: Life insurance policies as investments of RRSPs 
and DPSPs (archived). 


(6.1) Idem — A life insurance policy giving an option to the poli- 
cyholder to receive annuity payments that otherwise complies with 
paragraph (6)(d) shall be deemed, 


(a) where the option has not been exercised, to comply with that 
paragraph; and 

(b) where at a particular time the option is exercised, to have 
been disposed of at that time for an amount equal to the cash 
surrender value of the policy immediately before that time, and 
an annuity contract shall be deemed to have been acquired at 
that time at a cost equal to that amount. 


Interpretation Bulletins: IT-408R: Life insurance policies as investments of RRSPs 
and DPSPs (archived), 


(7) Idem — Notwithstanding subsection (6), where the total of all 
payments made in a year by a trust governed by a deferred profit 
sharing plan or revoked plan under or to acquire interests in life 
insurance policies in respect of which the trust is the only person 
entitled to any rights or benefits (other than the rights or benefits of 
the insurer) does not exceed an amount equal to 25% of the total of 
all amounts paid by employers to the trust in the year under the plan 
for the benefit of beneficiaries thereunder, the making of the pay- 
ments under or to acquire interests in such policies shall be deemed, 
for the purposes of this section, not to be the acquisition of non- 
qualified investments. 


Interpretation Bulletins: IT-408R: Life insurance policies as investments of RRSPs 
and DPSPs (archived). 


(8) Idem — Where a trust surrenders, cancels, assigns or otherwise 
disposes of its interest in a life insurance policy, 


(a) the trust shall be deemed, for the purposes of subsection (4), 
to have disposed of each non-qualified investment that, by virtue 
of payments under the policy, it was deemed by subsection (6) 
to have acquired; and 


(b) the proceeds of the disposition shall be deemed to be the 
amount, if any, by which 


(1) the amount received by the trust in consequence of the 
surrender, cancellation, assignment or other disposition of its 
interest in the policy 


exceeds the total of 


(i1) each amount paid by the trust under or to acquire an in- 
terest in the policy, the payment of which is deemed by this 
section not to be the acquisition of a non-qualified invest- 
ment, and 


(iii) the cash surrender value on December 21, 1966 of the 
interest of the trust in the policy on that date. 


Related Provisions: 146(11) — RRSP — life insurance policies; 202(5) — Interest; 
204 — “Qualified investment”, 


Definitions [s. 198]: “amount”, “annuity” — 248(1); “deferred profit sharing 
plan” — 147(1), 248(1); “disposition” — 198(6)(b), 200; “dividend”, “employer” — 
248(1); “insurer” — 248(1); “life insurance policy” — 138(12), 248(1); “non-qualified 
investment” — 204; “person”, “property” — 248(1); “revoked plan” — 204: “trust” — 
104(1), 248(1), (3). 


Income Tax Act 


Information Circulars [s. 198]: 77-1R4: Deferred profit sharing plans. 


199. (1) Tax on initial non-qualified investments not 
disposed of — Every trust governed by a deferred profit sharing 
plan or revoked plan shall pay a tax: a 
(a) for 1967, equal to the amount, if any, by which 20% of the 
initial base of the trust exceeds the proceeds of disposition of its 
initial non-qualified investments disposed of after December vhs 
1966 and before 1968; 
(b) for 1968, equal to the amount, if any, by which 40% of the 
initial base of the trust exceeds the total of ~ 


(i) the proceeds of disposition of its initial non-qualified in- 
vestments disposed of after December 21, 1966 and before 
1969, and hod 
(ii) the tax payable by the trust determined under paragraph 
(a); 

(c) for 1969, equal to the amount, if any, by which 60% of the 
initial base of the trust exceeds the total of 


(1) the proceeds of disposition of its initial non-qualified in- 
vestments disposed of after December 21, 1966 and before 
1970, and 


(ii) the tax payable by the trust determined under paragraphs 
(a) and (b); and 
(d) for 1970, equal to the amount, if any, by which 100% of the 
initial base of the trust exceeds the total of 
(i) the proceeds of disposition of its initial non-qualified in- 
vestments disposed of after December 21, 1966 and before 
1971, and 


(ii) the tax payable by the trust determined under paragraphs 
(a), (b) and (c). 
Related Provisions: 201 — Tax on forfeitures. 


(2) Refund — Where at the end of a year, 
(a) the total of all taxes paid by a trust under subsection (1) 
exceeds 
(b) the total of 
(i) all refunds made to the trust under this subsection, and 


(ii) the amount, if any, by which the initial base of the trust 
exceeds the proceeds of disposition of its initial non-qualified 
investments disposed of after December 21, 1966 and before 
the end of the year, 


the trust is, on application in accordance with section 202, entitled 
to a refund equal to the amount by which the total described in par- 
agraph (a) exceeds the total described in paragraph (b). . 

Related Provisions: 201 — Tax on forfeitures; 202(2) — Returns and payment of 
estimated tax; 202(4) — Application of certain provisions of Part I; 203 — Application 
to other taxes. 

Definitions [s. 199]: “amount” — 248(1); “deferred profit sharing plan” — 147(1), 
248(1); “disposition” — 198(6)(b), 200; “initial base” — 204: “initial non-qualified in- 
vestment” — 204; “revoked plan” — 204: “trust”? — 104(1), 248(1), (3). 


Information Circulars [s. 199]: 77-1R4: Deferred profit sharing plans. 


200. Distribution deemed disposition — For the purposes of 
this Part, a distribution by a trust of a non-qualified investment to a 
beneficiary of the trust shall be deemed to be a disposition of that 
non-qualified investment and the proceeds of disposition of that 
non-qualified investment shall be deemed to be its fair market value 
at the time of the distribution. 

Definitions [s. 200]: “non-qualified investment” — 204; “trust” — 104(1), 248(1), 
(3). 


201. Tax where inadequate consideration on purchase or 
sale — Every trust governed by a deferred profit sharing plan or a 
revoked plan shall, for each calendar year after 1990, pay a tax 
equal to 50% of the total of all amounts each of which is, by reason 
of subsection 147(18), an amount taxable under this section for the 
year, ) 
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Definitions [s. 201]: “amount” — 248(1); “calendar year” =— Interpretation Act 
37(1)(a); “deferred profit sharing plan” — 147(1), 248(1); “revoked plan” — 204, 
“trust” — 104(1), 248(1), (3). é 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


202. (1) Returns and payment of estimated tax — Within 90 . 


days from the end of each year after 1965, a trustee of every trust 
governed by a deferred profit sharing plan or revoked plan shall 


(a) file with the Minister a return for the year under this Part in 
_ prescribed form and containing’ prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax payable by the trust 
under this Part for the year; 


(c) estimate in the return the amount of any refund to which the 
trust is entitled under this Part for the year; and 


(d) pay to the Receiver General the unpaid balance of the trust’s 


tax for the year minus any refund to which itis entitled under 


this Part, or apply in the return for any amount owing to it. 
Related Provisions: 150.1(5) — Electronic filing. 
Forms: T3D: Income tax return for DPSP. or revoked DPSP. 


(2) Consideration of application for refund — Where a trus- 
tee of a trust has made application for an amount owing to it pursu- 
ant to subsection (1), the Minister shall 


(a) consider the application; 
(b) determine the amount of any refund; and 


“(c) send to the trustee a notice of refund and any amount owing 
to the trust, or a notice that no refund is payable. 


Related Provisions: 198(4) — Refund of tax on disposition of non-qualified invest- 
ment; 198(5) — Refund of tax on recovery of property given as security. 


(3) Provisions: applicable to Part — Subsection 150(2), sec- 
tions 152 and 158, subsections 161(1) and (11), sections 162 to 167 
and Division J of Part I are applicable to this Part with such modifi- 
cations as the circumstances require and, for the purposes of the 
application of those provisions to this Part, a notice of refund under 
this section shall.be deemed to be a notice of assessment. 


(4) Provisions applicable to refunds — Subsections 164(3) to 
(4) are applicable, with such modifications as the circumstances re- 
quire, to refunds of tax under, subsection 198(4) or (5) or 199(2). 


Related Provisions: 198 — Tax on non-qualified investments and use of assets as 
security; 199 — Tax on initial non-qualified investments not disposed of. 


(5) Interest — In addition to the interest payable under subsection 
161(1), where a taxpayer is required by section 198 to pay a tax and 
has failed to pay all or any part thereof on or before the day on or 
before which the tax was required to be paid, the taxpayer shall pay 
to the Receiver General interest at the prescribed rate on the amount 
that the taxpayer failed to pay computed from the day on or before 
which the amount was required to be paid to the day of payment or 
to the beginning of the period in respect. of which the taxpayer is 


required by subsection 161(1) to pay interest thereon, whichever is _ 


earlier. 


Related Provisions: 202(6) — Deemed payment of tax;,221.1— Application of 
interest where legislation retroactive; 248(11) — Interest compounded daily. 


Regulations: 4301(a) (prescribed rate of interest). 


1.T. Application Rules: 62(2) (subsec. 202(5) applies to interest payable in respect of 
any period after December 23, 1971). 


(6) Deemed payment of tax — For the purposes of subsections 
161(1) and 202(5), where a trust is liable to pay tax under this! Part 
on the acquisition by it of a non-qualified investment or on the use 
of its property as security for a loan, it shall, except to the extent 
that the tax has previously been paid, be deemed to have paid tax on 
the date on which the property is disposed of or on which the loan 
ceases to be extant, as the case may, be, in an amount equal to. the 
refund referred to in subsection 198(4) in respect of that property or 
subsection 198(5) in respect of the loan, as the case may be. 
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Related Provisions: 1'61(1) — Interest; 198(4) = Refund of tax on disposition ‘of 
non-qualified investment; 198(5) — Refund of tax on recovery of property given jas 
security. 

Definitions [s. 202]: “amount”, “assessment” — 248(1);: “deferred profit sharing 
plan” — 147(1), 248(1); “Minister” — 248(1); “non-qualifying investment” — 204; 
“prescribed” — 248(1); “prescribed rate” — Reg. 4301; “property” — 248(1); “re- 
voked plan” — 204; “taxpayer” —248(1); “trust” — 104(1), 248(1), (3). 


203. Application to other taxes — Instead of making a refund 
to which a trust is entitled under subsection 198(4) or (5)'0r:199(2), 
the Minister may, where the trust is liable or about to become liable 
to make another payment,under this Act, apply the amount of the 
refund or any part thereof to that other liability and notify a trustee 
of the trust of that action. idea 2G 

Related Provisions: 164(2) — Set-off of Part I refund; 222(1)‘action”.— Ten-year 
limitation period applies to s. 203; 224.1 — Recovery by set-off. 


Definitions [s. 203]: “amount”, “Minister” — 248(1); “trust” — 104(1), 248(1), (3). 


204. Definitions — In this Part; 


“debt obligation” means _a_ bond, debenture, note or. similar 
obligation; 
History: The definition “debt obligation” added to s. 204 by 2007, c. 29, subsec. 


26(4), applicable in‘ determining whether a property is, at any time ‘after March 18, 
2007, a qualified investment. 


“equity share” means 


(a) a share, other than an excluded share or a non-participating 
share, the owner of which has, as: owner thereof, a right 


(i) to a dividend; and 


(ii) to a part of the surplus of the corporation after repayment 
of capital and payment of dividend arrears on the redemption 
of the share, a reduction of the capital of the corporation or 
the winding-up of the corporation, 


at least as great, in, any event, as the right of the owner, of any 
other share, other than a non-participating share, of the corpora- 
tion, when the magnitude of the right in each case is expressed 
as a tate based on the paid-up capital value of the share to which 
the right relates, or 


(b) a'share, other than an excluded share or a non-participating 
share, the owner of which has, ‘as owner thereof, a right 


(i) to.a- dividend, after a dividend at:a rate not in excess of 
12% per annum of the paid-up capital value of each share has 
been paid to the owners \of shares ofa class, other than the 
class to which that share belongs, and 


(ii) to a part of the surplus of the corporation after repayment 
of capital and payment of dividend arrears on the redemption 
of the share, a reduction of the capital of the corporation or 
the winding-up of the corporation, after a payment of a part 
of the surplus at a rate not in excess of 10% of the paid-up 
capital value of each share has been made to the owners of 
shares of a class other than the class to which that share 
belongs, 


at least as great, in any event, as the right of the owner of any 
other share, other than a non-participating share, of the corpora- 
tion, when the magnitude of the’ right in’each case'is' expressed 
as a rate based on the paid-up capital value of the share'to which 
the right relates; 


“excluded property”, in relation to a trust governed by a deferred 
profit sharing plan or revoked plan,’ means a ‘debt obligation or 
bankers’ acceptance issued, by 


(a) an employer by whom payments are made in trust toa trustee 
under the plan for the benefit of beneficiaries under the plan, or 


(b) a corporation with whom that employer does not deal at 
arm’s length; 
History: The definition “excluded property” added to s. 204 by 2007, c. 29, subsec. 


26(4), applicable in determining whether a property is, at any time after March 18, 
2007, a qualified investment. 
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“excluded share” means each share of the capital stock of a private 
corporation where 


(a) the paid-up capital of the corporation that is represented by 
all its issued and outstanding shares that would, but for this defi- 
nition, be equity shares is less than 50% of the paid-up capital of 
the corporation that is represented by all its issued and outstand- 
ing shares other than non-participating shares, or 


(b) a non-participating share of the corporation is issued and out- 
standing and the owner of which has, as owner thereof, a right to 
a dividend 


(i) at a fixed annual rate in excess of 12%, or 


(ii) at an annual rate not in excess of a fixed maximum an- 
nual rate, if the fixed maximum annual rate is in excess of 
12%, 


when the right to the dividend is expressed as a rate based on the 
paid-up capital value of the share to which the right relates; 


“initial base” of a trust means the total of the values of all initial 
non-qualified investments held by the trust on December 21, 1966 
when each such investment is valued at the lower of 


(a) its cost to the trust, and 
(b) its fair market value on December 21, 1966; 


“initial non-qualified investment” of a trust means an investment 
held by the trust on December 21, 1966 that was, on that date, a 
non-qualified investment but does not include 


(a) any interest in a life insurance policy, or 


(b) an equity share that would be a qualified investment if the 
date of acquisition of the share were December 21, 1966; 


“non-participating share” means 


(a) in the case of a private corporation, a share the owner of 
which is not entitled to receive, as owner thereof, any dividend, 
other than a dividend, whether cumulative or not, 


(i) at a fixed annual rate or amount, or 


(ii) at an annual rate or amount not in excess of a fixed an- 
nual rate or amount, and 


(b) in the case of a corporation other than a private corporation, 
any share other than a common share; 


“non-qualified investment” means property that is not a qualified 
investment for a trust governed by a deferred profit sharing plan or 
revoked plan within the meaning of the definition “qualified invest- 
ment” in this subsection; 


Information Circulars: 77-1R4: Deferred profit sharing plans. 


“paid-up capital value” of a share means the amount determined 
by the formula 


A 
B 


where 


A is the paid-up capital of the corporation that is represented by 
the shares of the class to which that share belongs, and 


B_ is the number of shares of that class that are in fact issued and 
outstanding; 


“qualified investment” for a trust governed by a deferred profit 
sharing plan or revoked plan means, with the exception of excluded 
property in relation to the trust, 


(a) money (other than money the fair market value of which ex- 
ceeds its stated value as legal tender in the country of issuance 
or money that is held for its numismatic value) and deposits 
(within the meaning assigned by the Canada Deposit Insurance 
Corporation Act or with a branch in Canada of a bank) of such 
money standing to the credit of the trust, 


(b) debt obligations described in paragraph (a) of the definition 
“fully exempt interest” in subsection ZATEN 


Income Tax Act 


(c) debt obligations issued by 
(i) a corporation, mutual fund trust or limited partnership the — 


shares or units of which are listed on a designated stock ex-_ 
change in Canada, ree i 


(ii) a corporation the shares of which are listed on a desig- 
nated stock exchange outside Canada, or 


(ili) an authorized foreign bank and payable at a branch in 
Canada of the bank, 


(c.1) debt obligations that meet the following criteria, namely, 
(i) any of 
(A) the debt obligations had, at the time of acquisition by 


the trust, an investment grade rating with a prescribed 
credit rating agency, 


(B) the debt obligations have an investment grade rating 
with a prescribed credit rating agency, or 


(C) the debt obligations were acquired by the trust in ex- 
change for debt obligations that satisfied the condition in 
clause (A) and as part of a proposal to, or an arrangement 
with, the creditors of the issuer of the debt obligations 
that has been approved by a court under the Bankruptcy 
and Insolvency Act or the Companies’ Creditors Arrange- 
ment Act, and 


(ii) either 
(A) the debt obligations were issued as part of a single 
issue of debt of at least $25 million, or 
(B) in the case of debt obligations that are issued on a 
continuous basis under a debt issuance program, the is- 


suer of the debt obligations had issued and outstanding 
debt under the program of at least $25 million, 


(d) securities (other than futures contracts or other derivative in- 
struments in respect of which the holder’s risk of loss may ex- 
ceed the holder’s cost) that are listed on a designated stock 
exchange, 


(e) equity shares of a corporation by which, before the date of 
acquisition by the trust of the shares, payments have been made 
in trust to a trustee under the plan for the benefit of beneficiaries 
thereunder, if the shares are of a class in respect of which 


(i) there is no restriction on their transferability, and 


(ii) in each of 4 taxation years of the corporation in the pe- 
riod of the corporation’s 5 consecutive taxation years that en- 
ded less than 12 months before the date of acquisition of the 
shares by the trust, and in the corporation’s last taxation year 
in that period, the corporation 


(A) paid a dividend on each share of the class of an 
amount not less than 4% of the cost per share of the 
shares to the trust, or 


(B) had earnings attributable to the shares of the class of 
an amount not less than the amount obtained when 4% of 
the cost per share to the trust of the shares is multiplied by 
the total number of shares of the class that were outstand- 
ing immediately after the acquisition, 


(f) guaranteed investment certificates issued by a trust company 
incorporated under the laws of Canada or of a province, 


(g) investment contracts described in subparagraph (b)(ii) of the 
definition “retirement savings plan” in subsection 146(1) and is- 
sued by a corporation approved by the Governor in Council for 
the purposes of that subparagraph, and f 
(h) prescribed investments; 
(i) [Repealed] 
Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed listed; 132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share 
ceases to be qualified investment due to mutual fund reorganization; 146(1)“qualified 
investment”(a) — Certain investments in s. 204 are qualified investments for RRSPs; 


146.1(1)“qualified investment’’(a) — Certain investments in s, 204 are qualified invest- 
ments for RESPs; 146.3(1)‘‘qualified investment’(a) — Certain investments in s. 204 
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are qualified investments for RRIFs; 248(1)“qualifying environmental trust”(e) — 
Trust must acquire only certain qualified investments. 


History: Para. (c.1) of the definition “qualified investment” in s. 204 amended by 
2009, c. 2, s. 66, applicable in determining whether a property is, at any time after 
March 18, 2007, a qualified investment. The para. formerly read: 


(c.1) debt obligations that, at the time of acquisition by the trust, met the follow- 
ing criteria, namely, 


(i) the ‘debt obligations had an investment grade rating with a prescribed 
credit rating agency, and 


(ii) either 


(A) the debt obligations were issued as part of a single issue of debt of at 
least $25 million, or © 


(B) in the case of debt obligations that are issued on a continuous basis, 
the issuer of the debt obligations had issued and outstanding debt of that 
type of at least $25 million, 


Para. (b) of the definition “qualified investment” amended to substitute “paragraph (a) 
of the definition “fully exempt interest” in subsection 212(3)” for “clause 
212(1)(b)(ii)(C)” by 2007, c. 35, subsec. 57(1), applicable after 2007. 


Subparas. (c)(i) and (ii) of the definition “qualified investment’ amended to substitute 
“designated stock exchange” for “prescribed stock exchange” by the said c. 35, subsec. 
57(2), applicable after December 13, 2007. 


Para. (d) of the definition “qualified investment” amended to substitute “designated 
stock exchange” for “prescribed stock exchange” by the said c. 35, subsec. 57(3), appli- 
cable after December 13, 2007. 


The opening words and paras. (b), (c) and (d) of the definition “qualified investment” 
amended by 2007, c. 29, subsecs. 26(1), (2), applicable in determining whether a pro- 
perty is, at any time after March 18, 2007, a qualified investment. The opening words 
and those paras. formerly read: 


“qualified investment” for a trust governed by a deferred profit sharing plan or 
revoked plan means 


(b) bonds, debentures, notes, mortgages, hypothecary claims or similar obliga- 
tions: described in. clause 212(1)(b)(ii)(C),..whether. issued before, on or after 
April 15, 1966, 


(c) bonds, debentures, notes or similar obligations. (other than those described in 
paragraph 147(2)(c)) ; 


(i) issued by a corporation the shares of which are listed on a prescribed 
stock exchange in Canada, or 


(ii) issued by an authorized foreign bank and payable at a branch in Canada 
of the bank, 


(d) shares listed on a prescribed stock exchange in Canada, 


Para. (c.1) added by the said c. 29, subsec. 26(2), applicable in determining whether a 
property is, at any time after March 18, 2007, a qualified investment. 


Para. (h) of the definition “qualified investment” in s. 204 amended, para. (i) repealed, 
by the said c. 29, subsec. 26(3), applicable in determining whether a property is, at any 
time after March 18, 2007, a qualified investment. Paras. (h) and (i) formerly read: 


(h) shares listed on a prescribed stock exchange in a country other than Canada, 
and 


(i) such other investments as may be prescribed by regulations of the Governor 
in Council made on the recommendation of the Minister of Finance; 


Paras. (a) and (c) of the definition “qualified investment” in s. 204 amended by 2001, c. 
17, s. 168, applicable after June 27, 1999 except that, before 2003, para. (a) shall be 
read as follows: 


(a) money (other than money the fair market value of which exceeds its stated 
value as legal tender in the country of issuance or money that is held for its 
numismatic value) and deposits (within the meaning assigned by the Canada 
Deposit Insurance Corporation Act or with a bank listed in Schedule I or II to 
the Bank Act or with a branch in Canada of an authorized foreign bank) of such 
money standing to the credit of the trust, 


Paras. (a) and (c) formerly read: 


(a) money that is legal tender in Canada, other than money the fair market value 
of which exceeds its stated value as legal tender, and deposits (within the mean- 
ing assigned by the Canada Deposit Insurance Corporation Act or with a bank) 
of such money standing to the credit of the trust, 


(c) bonds, debentures, notes or similar obligations of a corporation the shares of 
which are listed on a prescribed stock exchange in Canada, other than those de- 
scribed in paragraph 147(2)(c), 


Para. (b) of the definition “qualified investment” in s, 204 amended by the said c. 17, s. 
223, to add “, hypothecary claims”, in force June 14, 2001. 


Regulations: 221 (information return by issuer of qualified investment); 4900(1)—(3), 
(7), (11), 4901(2) (investments prescribed as qualified investments). 
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Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


Information Circulars: 77-1R4: Deferred profit sharing plans. 
Forms: T3F: Investments prescribed to be qualified information return. 


“revoked plan” means a deferred profit sharing plan the registra- 
tion of which has been revoked by the Minister pursuant to subsec- 
tion 147(14). or (14.1). 


Definitions [s. 204]: “amount”, “authorized foreign bank” — 248(1); “arm’s 
length” — 251(1); “Canada” — 255, Interpretation Act 35(1); “common share” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “debt obligation” — 204; 
“deferred profit sharing plan” — 147(1), '248(1); “designated | stock exchange” — 
248(1), 262; “dividend”, “employer” — 248(1); “equity share”, “excluded share’, “ex- 
cluded property” — 204; “fully exempt interest” — 212(3); “initial non-qualified in- 
yestment” — 204; “investment corporation” — 130(3), 248(1); “life insurance pol- 
icy” — 138(12), 248(1); “listed” — 87(10); “Minister” — 248(1); “mutual” fund 
trust” — 132(6)—(7),132.2()(n), 248(1); “non-participating share’, “non-qualified in- 
vestment”, “paid-up capital value” — 204; “prescribed” — 248(1); “private: corpora- 
tion” — 89(1), 248(1); “property” — 248(1); “province” — Interpretation Act 35(1); 
“qualified investment” — 204, “regulation” — 248(1); “revoked plan” — 204; 
“share” — 248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


PART X.1 — TAX IN RESPECT OF OVER- 
CONTRIBUTIONS TO DEFERRED INCOME 
PLANS 


204.1 (1) Tax payable by individuals [before 1991] — 
Where, at the end of any month after May, 1976, an individual has 
an excess amount for a year in respect of registered retirement sav- 
ings plans, the individual shall, in respect of that month, pay a tax 
under this Part equal to 1% of that portion of the total of all those 
excess amounts that has not been paid by those plans to the indivi- 
dual before the end of that month. 

Related Provisions: 18(1)(t)— Tax is non-deductible; 146(2)(c.1) —RRSP must 
permit payment to taxpayer to reduce overcontributions; 204.1(2.1) — Tax payable by 
individuals — contributions after 1990; 204.3 — Return and payment of tax. 


Remission Orders: Certain Taxpayers Remission Order, 1998-2, P:C. 1998-2092, s. 
2 (judges in Quebec who made contributions in 1989 or 1990). 


Advance Tax Rulings: ATR-24: RRSP damages suit against investment manage- 
ment companies. 


(2) Amount deemed repaid — For the purposes of subsection 
(1), where an amount in respect of a plan has been included in com- 
puting an individual’s income pursuant to paragraph 146(12)(b), 
that amount shall be deemed to have been paid to the individual by 
the plan at the time referred to in that paragraph. 


(2.1) Tax payable by individuals — contributions after 
1990 [RRSP overcontributions] — Where, at the end of any 
month after December, 1990, an individual has a cumulative excess 
amount in respect of registered retirement savings plans, the indivi- 
dual shall, in respect of that month, pay a tax under this Part equal 
to 1% of that cumulative excess amount. 

Related Provisions: 18(1)(t) — Tax is non-deductible; 146(2)(c.1) —RRSP must 
permit payment to taxpayer to reduce overcontributions; 146(8.2) — Withdrawal of 
RRSP overcontributions; 146(21.1) — Contribution to Saskatchewan Pension Plan 
deemed to be RRSP premium for purposes of Part X.1; 204.1(4) — Waiver of tax by 
CRA; 204.3 — Return and payment of tax. 

Advance Tax Rulings: ATR-24: RRSP damages suit against investment manage- 
ment. companies. 

Forms: T1-OVP: Individual tax return for RRSP excess contributions; T1-OVP-S: 
Simplified individual tax return for RRSP excess contributions; T4040: RRSPs and 
other registered plans for retirement [guide]. 


(3) Tax payable by deferred profit sharing plan — Where, at 
the end of any month after May, 1976, a trust governed by a de- 
ferred profit sharing plan has an excess amount, the trust shall, in 
respect of that month, pay a tax under this Part equal to 1% of the 
excess amount. 


Related Provisions: 204.2(4) — Definition of “excess amount” for a DPSP. 


(4) Waiver of tax — Where an individual would, but for this sub- 
section, be required to pay a tax under ‘subsection (1) or (2.1) in 
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respect of a month and the individual establishes to the satisfaction 
of the Minister that 


(a) the excess amount or cumulative excess amount on which the 
tax is based arose as a consequence of reasonable error, and 


(b) reasonable steps are being taken to eliminate the excess, 


the Minister may waive the tax. 


Definitions [s. 204.1]: “amount” — 248(1); “cumulative | excess amount” — 
204.2(1.1); “deferred profit sharing plan’ — 147(1), 248(1); “excess amount” — 
204.2(1), (4); “individual”, “Minister” — 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “trust” — 104(1), 248(1), (3). 
Interpretation Bulletins [s. 204.1]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


204.2 (1) Definition of “excess amount for a year in respect 
of registered retirement savings plans” [before 1991] — 
“Excess amount for a year in respect of registered retirement sav- 
ings plans” of an individual at a particular time means, 


(a) where the excess amount is for a year after 1990, nil; and 


(b) where the excess amount is for a year before 1991, the 
amount, if any, by which the total of 


(i) all amounts paid by the individual to such plans under 
which the individual or the individual’s spouse or common- 
law partner is the annuitant, other than amounts 


(A) to which paragraph 60(j), (j.01), (j.1), (j.2) or (D ap- 
plies or would, if the individual were resident in Canada 
throughout the year, apply, or 


(B) transferred to the plan in accordance with any of sub- 
sections 146(16), 147(19) and 147.3(1) and (4) to (7), and 


(ii) all gifts made to such a plan under which the individual is 
the annuitant, other than gifts made thereto by the indivi- 
dual’s spouse or common-law partner, 


in the year and before the particular time, exceeds the total of 


(ii) all amounts that may be deducted in computing the indi- 
vidual’s income for the immediately preceding year in re- 
spect of those payments, and 


(iv) the greater of $5,500 and the amount that may be de- 
ducted in computing the individual’s income for the year in 
respect of those payments. 
Related Provisions: 128(2)(d), (d.2)— Where individual bankrupt; 146(8.2) — 
Withdrawal of RRSP overcontributions; 204.1(1) — Tax payable by individuals; 
204.2(3) — When retirement savings plan deemed to be a registered plan. 
History: Subsec. 204.2(1) amended by 2000, ¢. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“*common-law 
partner”. 
Subsec. 204,2(1) substituted by 1990, c. 35, subsec. 22(1), applicable with respect to 
payments made to RRSPs after 1987, except that in its application with respect to such 
payments made in 1988, 
(a) cl. 204.2(1)(b)(i)(A) shall be read without reference to “Q.2)”, and 
(b) cl. 204.2(1)(b)(i)(B) shall be read as follows: 
“(B) transferred to the plan in accordance with subsection 146(16), and” 


Subsec. 204.2(1) formerly read: 


204.2 (1) “Excess amount for a year in respect of registered retirement 
savings plans” defined — “Excess amount for a year in respect of registered 
retirement savings plans” of an individual at a particular time means the amount 
by which the aggregate of 


(a) all amounts paid by him to such plans under which he or his spouse is the 
annuitant, other than amounts to which paragraph 60(j), (j.1), (1) or subsec- 
tion 146(16) applies or would, if the individual were resident in Canada 
throughout the year, apply, and 


(b) all gifts made to such a plan under which he is the annuitant, other than 
gifts made thereto by his spouse, 


in the year and before the particular time, exceeds the aggregate of 


(c) all amounts that the taxpayer is entitled to deduct in computing his in- 
come for the immediately preceding year in respect of those payments, and 


(d) the greater of $5,500 and the amount the taxpayer is entitled to deduct in 
computing his income for the year in respect of those payments. 
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Para. 204.2(1)(d) substituted for paras. (d), (e) by 1986, c. 55, s..71, applicable with 

fespect to payments made to a registered retirement savings plan after 1985...Paras. 

204.2(1)(d), (e) formerly read: 

_(d) $5,500, and eters ie 

(e) the amount that the taxpayer would be entitled to deduct in computing his ’ 
income for the year in respect of those payments by virtue of subsection 146(5.3) 
if section 146 were read without reference to subsection (5.5) thereof... 

Para. 204.2(1)(e) added by 1984, c. 45, s. 84, applicable to 1984 et. seq. 


Paras. 204.2(1)(a), (4)(a) substituted by 1980-81-82-83, c..140, subsecs! 114(1), (2), 
applicable, as to para. 204.2(1)(a), to 1981 et seg., and, as to para. 204.2(4)(a), to 
months ending after May, 1976. Paras. 204.2(1)(a), (4)(a) formerly read: 


(a) all amounts paid by him to such plans under which he or his spouse is the 
annuitant, other than amounts to which paragraph 60(j) or (1) or subsection 
146(16) have application, and a 


(a) the aggregate of contributions made after May 25,1976 by an employee who ~ 
is or is about to become a member of the plan, to the extent that his contributions. 
exceed $5,500 in a year, less any such contributions that have been returned to, - 
the employee before that particular time, and 


All that portion of subsec. 204.2(1) following para. (b) substituted by 1979, c. 5, s. 58, 
applicable to 1977 er seg. That portion formerly read: 


in the year, after May 25, 1976 and before the particular time, exceeds the 
greater of 


(c) the aggregate of amounts that the taxpayer is entitled to deduct in com- 
puting his income for that year and the immediately preceding year in re, 
spect of those payments, and 


(d) $5,500. 


Advance Tax Rulings: ATR-24: RRSP damages suit against investment manage- 
ment companies. 


Forms: T1-OVP: Individual tax return for RRSP excess contributions; T1-OVP-S: 
Simplified individual tax return for RRSP excess contributions; T1-OVP SCH: Calcu- 
lating the amount of RRSP contributions made before 1991 that are subject to tax. 


(1.1) Cumulative excess amount in respect of RRSPs — 
The cumulative excess amount of an individual in respect of regis- 
tered retirement savings plans at any time in a taxation year is the 
amount, if any, by which 


(a) the amount of the individual’s undeducted RRSP premiums 
at that time 


exceeds 
(b) the amount determined by the formula 


A+B+R+C+D+E 
where 


A is the individual’s unused RRSP deduction room at the end 
of the preceding taxation year, 


B is the amount, if any, by which 


(i) the lesser of the RRSP dollar limit for the year and 
18% of the individual’s earned income (as defined in sub- 
section 146(1)) for the preceding taxation year 

exceeds the total of all amounts each of which is 
(ii) the individual’s pension adjustment for the preceding 
taxation year in respect of an employer, or. ’ 
(ili) a prescribed amount in respect of the individual for 
the year, 

C is, where the individual attained 18 years of age in a preced- 
ing taxation year, $2,000, and in any other case, nil, 


D_ is the group RRSP amount in respect of the individual at that 
time, 
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E_ is, where the individual attained 18 years of age before 1995, 
the individual’s transitional amount at that time, and in any 
other case, nil, and 


R is the individual’s total pension adjustment reversal for the 
year. 


Related Provisions: 
deemed to be RRSP premium for purposes of Part X.1; 204.1(2.1) — Tax payable by 


146(21.1) — Contribution to Saskatchewan Pension Plan 


individuals — Contributions after 1990; 204.1(4)— Waiver, of tax by CRA; 
204.2(1.2) — Undeducted RRSP premiums; 204.2(1.3) — Group RRSP amount [to be 
“sroup plan amount”); 204:2(1.5) — Transitional amount. 


History: The formula in para. 204:2(1.1)(b) amended, the description of R added, by 
1998, c. 19, subsecs. 49(1), (2), applicable to 1998 et seq: The formula in para. 
204.2(1.1)(b) formerly read: 


A+B+C+D+E 
Para. 204.2(1.1)(b) amended by 1996, c. 21, subsec. a applicable to 1996 et seq. 
Para. (b) formerly read: 
(b) the amount determined by the formula 


A+B-C+M 
where 


A. is the individual’s unused RRSP deduction room at the end of the immedi- 
ately preceding taxation year, 


Bis the amount, if any, by which the lesser of the RRSP dollar limit for the 
year.and 18% of the individual’s earned income (within the meaning as- 
signed by subsection 146(1)) for the immediately preceding taxation year 
exceeds the total of all amounts each of which is the individual’s pension 
adjustment for the immediately preceding taxation year in respect of an em- 
ployer or a’ prescribed amount in respect of the taxpayer for the year, 


C_ is the individual’s net past service pension adjustment, at that time, for the 
year, and 

M ; is, where-the individual attained 18 years ag age ina preceding taxation year, 

~ _ $8,000, and otherwise, nil. 
Regulations: 8308(2), 8308.2, 8308.4(2), 8309 Gensesibad amounts for “B”). 
Interpretation Bulletins: IT-307R4: Spousal or common-law registered retirement 
savings plans. 
Advance Tax Rulings: ATR-24; RRSP damages suit against investment manage- 
ment companies. 


Forms: T1-OVP: Individual tax return for RRSP excess contributions; T1-OVP-S: 
Simplified individual tax return for RRSP excess contributions. 


(1.2) Undeducted RRSP premiums — For the purposes of sub- 
section (1:1) and the description of K in paragraph (1.3)(a), the 
amount of undeducted RRSP premiums of an individual at any time 
in a taxation year is the amount determined by the formula 
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H+I-J 
where 


H is, for taxation years ending before 1992, nil, and for taxation 
years ending after 1991; the amount, if any, by which 


(a) the amount of the individual’s undeducted RRSP premi- 
ums at the end of the immediately preceding taxation year 


exceeds 


(b) the total: of the amounts despotic under subsections 
-146(5) and (5.1) in computing the individual’s income for the 
immediately preceding taxation year, to the extent that each 
amount was deducted in respect of premiums paid under reg- 
istered retirement savings plans in or before, that preceding 
year, 


I is the total of all amounts each of which is 


(a) a premium (within the meaning assigned by subsection 
146(1)) paid by the individual in the year and before that 
time under a registered retirement savings plan under which 
the individual or the individual’s spouse or common-law 
partner was the annuitant (within the meaning assigned by 
subsection 146(1)) at the time the premium was paid, other 
than 


(i) an amount paid to the plan in the first 60 days of the 
year and deducted in computing the individual’s income 
for the immediately preceding taxation year, ° 


(ii) an amount paid to the plan in the year and deducted 
under paragraph 60(j), (j.1), G-2) or (1) in, computing the 
individual’s income for the year or the immediately pre- 
ceding taxation year, 


(iii) an amount transferred to the plan on behalf of the 
individual in accordance with any of subsections 146(16), 
147(19) and 147.3(1) and (4) to (7) or in circumstances to 
which subsection some joer 
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(iv) an amount deductible under subsection 146(6.1) in 
computing the individual’s income for the year or a pre- 
ceding taxation year, 


(v) where the individual is a non-resident person, an 
amount that would, if the individual were resident in Can- 
ada throughout the year and the immediately preceding 
taxation year, be deductible under paragraph 60(j), (j.1), 
(j.2) or (1) in computing the individual’s income for the 
year or the immediately preceding taxation year, or 


(vi) an amount paid to the plan in the year that is not de- 
ductible in computing the individual’s income for the year 
because of subparagraph 146(5)(a)(iv.1) or (5.1)(a)(iv), or 


(b) a gift made in the year and before that time to a registered 
retirement savings plan under which the individual is the an- 
nuitant (within the meaning assigned by subsection 146(1)), 
other than a gift made thereto by the individual’s spouse or 
common-law partner, and 


Proposed Addition — 204.2(1.2)I(c) 


(c) an amount contributed in the year and before that time 
by an employer or former employer of the individual to an 
account of the individual under a pooled registered pension 
plan, and 
Application: The December 14, 2011 draft legislation, subsec. 17(3), will add para. 
(c) to the description of I in subsec. 204.2(1.2), in force or deemed in force on the 
day of the coming into force of al C-25 a Reading Nov. 17, henglta Pooled 
Registered Pension Plans Act. 


Technical Notes: See under obi SEMEN 


J is the amount, if any, by which 


(a) the total of all amounts each of which is an amount (other 
than the portion thereof that reduces the amount on which tax 
is payable by the individual under subsection 204.1(1)) re- 
ceived by the individual in the year and before that time out 
of or under a registered retirement Savings plan or a regis- 
tered retirement income fund and included in computing the 
individual’s income for the year 


Proposed Amendment — 204.2(1.2)J(a) , 


(a) the total of all amounts each of which is an amount 
(other than the portion thereof that reduces the amount on 
which tax is payable by the individual under subsection 
204.1(1)) received by the individual in the year and before 
that time out of or under a pooled registered pension plan, a 
registered retirement Savings plan or a registered retirement 
income fund and included in one the individual’s in- 
come for the year 
Application: The December 14, 2011 draft legislation, subsec. 17(4), will amend | 
para. (a) of the description of J in subsec. 204.2(1.2) to read as above, in force or 
deemed in force on the day of the coming into force of Bill C-25 (First Reading Nov, 
17, 2011), Pooled Registered Pension Plans Act. 


Technical Notes: See under 204.2(1.2)I(a)(iii). 


exceeds 


(b) the amount deducted under paragraph 60(1) in computing 
the individual’s income for the year. 


Related Provisions: 146(21.1)— Contribution to Saskatchewan Pension Plan 
deemed to be RRSP premium for purposes of Part X.1; 147.5(11) — Pooled registered 
pension plan contribution deemed to be RRSP premium; 204.2(1.4) — Deemed receipt 
where RRSP or RRIF amended; 204.2(3) — When retirement savings plan deemed to 
be registered plan; 257 — Formula cannot calculate to less than zero. 
History: The description of I in subsec. 204.2(1.2) amended by 2000, c. 12, Sch. 2, s. 
1, to replace “spouse” with “spouse or common-law partner”, applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. 
The opening words of subsec. 204.2(1.2) amended by 1996, c. 21, subsec. 51(2), appli- 
cable to 1996 et seg. Subsec. (1.2) formerly read: 
(1.2) For the purposes of subsection (1.1), the amount of undeducted RRSP pre- 
miums of an individual at any time in a taxation year is the amount determined 
by the formula 


Subpara. (a)(vi) added to the description of I in subsec. 204.2(1.2) by 1995, c. 3, s. 49, 
applicable to 1994 et seq. 
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Subpara. (a)(iii) of the description of I in subsec. 204.2(1.2) substituted by 1994, c. 21, 
S. 92, applicable to 1992 et seq. That subpara. formerly. read: 


(iii) an amount transferred to the plan on behalf of the individual in accordance 
with any of subsections 146(16), 147(19) and 147.3(1) and (4) to (7), 


(1.3) Group RRSP amount — For the purposes of this section, 
the group RRSP amount in respect of an individual at any time in a 
taxation year is the lesser of 


Proposed Amendment — 04.2(1 


.) 


year is the lesser of — 
ation: The December 14, 2011 


bea and i in evauable K) with noe aphy amount” me to oe Get term e 
ifying group RRSP premium paid by an individual” in variable F with “qu 
1 amount in respect of an individual”. This am dment i is conse 
related amendments to section 204.2 that ensure non-discr onary contributi 
PRPP in respect of an individual will not be included in the individual's cumula 
excess amount and will not be subject to Part X.1 tax. ~ 


(a) the lesser of the value of F and the amount determined by the 
formula 


F—(G-—K) 
where 
F is the lesser of 


(i) the total of all amounts each of which is a qualifying 
group RRSP premium paid by the individual, to the extent 
that the premium is included in determining the value of I 
in subsection (1.2) in respect of the individual at. that 
time, and 


Proposed Amendment — 204.2(1.3)(a)F(i) 


(i) the total of all amounts each of which is a qualifying 
group plan amount in respect of the individual, to the . 
extent that the amount is included in determining the — 
value of I in subsection (1.2) in respect of the Anciyigyal a 
at that time, and _ 
Application: The December 14, 2011 draft legislation, subsec. 17(6), will ‘amend : 
subpara. (i) of the description of F in para. 204.2(1.3)(a) to read as above, in force or 
deemed in force on the day of the coming into force of Bill C-25 (First ae: Nov. . 
17, 2011), Pooled Registered Pension Plans Act. 


Technical Notes: See under 204.2(1.3) opening words, 


(ii) the RRSP dollar limit for the following taxation year, 


G is the amount that would be determined under paragraph 
(1.1)(b) in respect of the individual at that time if the values 
of C, D and E in that paragraph were nil, and 

K is 

(i) where the year is the 1996 taxation year, the amount, if 
any, by which the amount of the individual’s undeducted 
RRSP premiums at the beginning of the year exceeds the 
individual’s cumulative excess amount in respect of regis- 
tered retirement savings plans at the end of the 1995 taxa- 
tion year, and 


(ii) in any other case, the group RRSP amount in respect 
of the individual at the end of the preceding taxation year, 
and 


Proposed Amendment — 204.2( 3)(a) K( 


Gi) in any other case, the group plan amount in 1 
_ of the individual at the spd. of the De eding 
year, and 
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Application: The December 14, 2011 draft legislation, subsec. 17(7), will amen 
subpara. (ii) of the description of K i in para. -204.2(1.3)(a) to read as above, in force 
or deemed in force on the day of th coming into force of Bill C-25 (First Ri pains, 
Nov. | 17, 201 1), Pooled Registered nsion Plans Act. : 


Technical Notes: See under 204. 21 .3) opening words. 


(b) the amount that would be the individual’s cumulative excess 
amount in respect of registered retirement savings plans at that 
time if the value of D in paragraph (1.1)(b) were nil. 
Related Provisions: 146(1) — Meaning of “net past service pension adjustment” for 
RRSP rules; 204.2(1.2) — Undeducted RRSP premiums; 204.2(1.31) — Qualifying 


group RRSP premium [to be “qualifying group plan amount”];, 257 — Formula 
amounts cannot calculate to less than zero. 


History: Subsec. 204.2(1.3) repealed and substituted by 1996, c. 21, subsec. 51(3), 
applicable to 1996 et seg. Subsec. (1.3) formerly read: 


(1.3) Net past service pension adjustment — For the purposes of subsection 
(1.1), the net past service pension adjustment of an individual, at any time, for a 
taxation year is the positive or negative amount determined by the formula 


P-G 
where 


P is the total of all amounts each of which is the accumulated PSPA of the 
individual for the year in respect of an employer, determined as of that time 
in accordance with prescribed rules; and 


G_ is the amount of the individual’s PSPA withdrawals for the year, determined 
as of that time in accordance with prescribed rules. 


All that portion of subsec. 204.2(1.3) preceding the description of G amended by 1994, 
c. 7, Sch. VIII (1993, c. 24), s: 117, applicable after 1988. That portion formerly read: 


(1.3) For the purposes of subsection (1.1), the net past service pension adjust- 
ment of an individual, at any time, for a taxation year is the amount determined 
by. the formula 


—(F+G) 
where 


P.. is the total of all amounts each of which ‘is the accumulated. PSPA of the 
individual for the year in respect of an employer, determined as of that time 
in accordance with prescribed rules, 


F is the amount of the individual’s PSPA transfers for the year, determined as 
of that time in accordance with prescribed rules, and 


Regulations: 8303(2) (accumulated PSPA before 1996); 8307(5) (individual’s PSPA 
withdrawals before 1996). 


(1.31) Qualifying group RRSP premium — For the purpose of 
the description of F in paragraph (1.3)(a), a qualifying group RRSP 
premium paid by an individual is a premium paid under a registered 
retirement savings plan where 


(a) the plan is part of a qualifying arrangement, 


(b) the premium is an amount to which the individual is entitled 
for services rendered by the individual (whether or not as an em- 
ployee), and 


(c) the premium was remitted to the plan on behalf of the indivi- 
dual by the person or body of persons that is required to remu- 
nerate the individual for the services, or by an agent for that per- 
son or body, 


but does not include the part, if any, of a premium that, by making 
(or failing to make) an election or exercising (or failing to exercise) 
any other right under the arrangement after beginning to participate 
in the arrangement and within 12 months, before the time. the pre- 
mium was paid, the individual could have prevented from being 
paid under the plan and that would not as a consequence have been 
required to be remitted on behalf of the individual to another regis- 
tered retirement savings plan or to a registered pension plan in re- 
SBS of a money purchase provision of the plan. 


Proposed Amendment oe 204. 2(1 A) is 


(1.31) Qualifying group plan amount — For the purposes = ape 
the description of F in paragraph (1.3)(a), a quali (ane eae 
amount in respect of an individual is a premium paid under a reg- _ 


istered retirement savings plan or an amount contributed by an 


S. 204.2(1.4)(a) 


employer or former employer of the individual to an account of — 
the individual under a pooled registered pension plan if 

(a) the plan i is part of a qualifying: arrangement or is a '@ pooled 
registered pension plan, 


af the premium or contribution is an am ie be the in- 
dividual is entitled for services rendered by the individual 
(whether or not as an employee), and. 


1O4By! the premium: or contribution was re Hinde to pine! pia on 
_ behalf of the individual by the person or body of persons: that 
is required to merate the individual for . services, or ie 
an agent for that person or body, 0 Oe. 


but does no! nclude the part, if any, of a premium or pibioutaoe - 
that, by making (or failing to make) an election or exercising (or 
failing to exercise) any other right under the plan after beginning 
to participate i in the plan and within 12 months before the time the 
premium was paid or the contribution was made, the individual 
could have prevented the premium or contribution and that would 
not as a consequence have been required to be remitted on behalf 
of the individual to another registered retirement savings plan or 
pooled registered pension plan or to a money ey Provision 


of a registered pension plan. 
Application: ‘December 14, 2011 cafe legislation, subsec. 1708), will amend 
subsec. 204.2( ) ae force or x deemed in force on the day of the 


coming into force of Bill C-25 | 
Pension Plans Act. 


Technical Notes: Subsection 204. 20, defines site group. > RRSP pre- 
mium”, which is relevant in determining an individual’s group RRSP amount under 
amended subsection 204.2(1.3). A qualifying group RRSP premium of an individual 
is the non-elect portion of an RRSP contribution. made to an RRSP that is part of a 
“qualifying arrangement” (as defined in subsection 204,2(1. 32)) and that was remit- 
ted to the RRSP on behalf of the individual by a person who is required to remuner- 
ate the individual for services rendered. It does not include the discretionary portion 
of an individual's RRSP contribution, that is, the portion the individual could have 
prevented from being paid to the RRSP, by making an election or exercising any 
other right under the arrangemen by failing to do one of these things) after start- _ 
ing to participate in the arrangement and within 12 months preceding the payment. 
However, the elective portion doe: not include any amount that, had it not been paid 
to the RRSP, would have been required to be remitted on behalf of the individual to 
anoth RSP or to a money purchase provision of a registered pension plan. 


7, 201) Pooled Registered 


Subsection 204. .2(1.31) is amended to replace the term “qualifying group RRSP pre- 
mium paid n individual” with “qualifying group plan amount in respect of an 
individual’ sequential ona ‘similar amendment to subsection 204. 2(1.3)) and to. 
include in that amount, in addition to premiums paid to the an RRSP of the indivi- — 
dual, amounts contributed by the individual’ s employer or former employer tothe 
individual’s PRPP account. New subsecti n 147. 5(11) deems an individual’s contri- 
butions. to. the individual’s account under a PRPP to be a premiums paid to an RRSP 


Subsecti ion: 204, 21. 4 b iS uice onl ie so a a addition to hein oe RRSP 
contributions) discretionary employer contributions to an. individual’s PRPP account 
are not included in the definition of ‘ ‘qualifying group plan amount”. : 


For further Ee please see ‘the commentary on new subsection 147. 5(1 i and 
on amendments to the definition “unused RRSP deduction room” in ‘subsection — 
146(1) and to subsection 146(5). yy 7 


Related Provisions: 204.2(1.32) — Qualifying arrangement. 


History: Subsec. 204.2(1.31) added by 1996, c. 21, subsec. 51(3), applicable to 1996 
et seq. 


(1.32) Qualifying arrangement — For the purpose of paragraph 
(1.31)(a), a qualifying arrangement is an arrangement, under which 
premiums that satisfy the conditions in paragraphs (1.31)(b), and (c) 
are remitted to registered retirement savings plans on behalf of two 
or more individuals, but does not include an arrangement where it is 
reasonable to consider that one of the main purposes of the arrange- 
ment is to reduce tax payable under this Part. 


History: Subsec. 204.2(1.32) added by. 1996, c. 21, subsec. 51(3), applicable to 1996 
et seq. 


(1.4) Deemed receipt where RRSP or RRIF amended — For 
the purposes of subsection (1.2), 


(a) where an amount in respect of a registered retirement savings 
plan has been included in computing an individual’s income 
pursuant to paragraph 146(12)(b), that amount shall be deemed 
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to have been received by the individual out of the plan at the 
time referred to in that paragraph; and 


(b) where an amount in respect of a registered retirement income 
fund has been included in computing an individual’s income 
pursuant to paragraph 146.3(11)(b), that amount shall be deemed 
to have been received by the individual out of the fund at the 
time referred to in that paragraph. 


(1.5) Transitional amount — For the purpose of the description 
of E in paragraph (1.1)(b), an individual’s transitional amount at 
any.time in a taxation year is ,the lesser of 


(a) $6,000, and 


(b) where the value of L is nil, nil, and in any other case, the 
amount determined by the formula 


L-M 
where 
L is the amount, if any, by which 


(i) the amount that would be determined under subsection 
(1.2) to be the amount.of the individual’s undeducted 
RRSP premiums at that time if 


(A) the value of I in that subsection were determined 
for the 1995 taxation year without including premiums 
paid after February 26, 1995, 


(B) the value of I in that subsection were nil for the 
1996 and subsequent taxation years, and 


(C) the value of J in that subsection were determined 
for the 1995 and subsequent taxation years without in- 
cluding the part, if any, of an amount received by the 
individual out of or under a registered retirement sav- 
ings plan or registered retirement income fund that can 
reasonably be considered to be in respect of premiums 
paid after February 26, 1995 by the individual under a 
registered retirement savings plan 


exceeds 


(1i) the total of all amounts each of which is an amount 
deducted under subsection 146(5) or (5.1) in computing 
the individual’s income for a preceding taxation year, to 
the extent that the amount was deducted in respect of pre- 
miums paid after that year (other than premiums paid 
before February 27, 1995), and 


M is the amount that would be determined by the formula in 
paragraph (1.1)(b) in respect of the individual at that time if 
the values of D and E in that paragraph were nil and section 
257 did not apply to that formula. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subsec. 204.2(1.5) added by 1996, c. 21, subsec, 51(4), applicable to 1996 et 
seq. 


(2) Where terminated plan deemed to continue to exist — 
Notwithstanding paragraph 146( 12)(a), for the purposes of this Part, 
where a registered retirement savings plan ceases to exist and a pay- 
ment or transfer of funds out of that plan has been made to which 
subsection 146(16) applied, if an individual’s excess amount for a 
year in respect of registered retirement savings plans would have 
been greater had that plan not ceased to exist, for the purpose of 
computing the excess amount for a year in respect of registered re- 
tirement savings plans for so long as the individual or the indivi- 
dual’s spouse or common-law partner is the annuitant under any 
registered retirement savings plan under which an annuity has not 
commenced to be paid to the annuitant, the plan that ceased to exist 
shall be deemed to remain in existence and the individual or the 
individual’s spouse or common-law partner, as the case may be, 
shall be deemed to continue to be the annuitant thereunder. 
History: Subsec. 204.2(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable td 2001 et seg., in force July 31, 


2000. See also the transitional rules reproduced in the History to 248(1)‘*common-law 
partner’, 


Income Tax Act 


(3) When retirement savings plan deemed to be a 
registered plan — Where a retirement savings plan under which 
an individual or the individual’s spouse or common-law partner is 
the annuitant (within the meaning assigned by subsection 146(1)) is 
accepted by the Minister for registration, for the purpose of 
determining 

(a) the amount of undeducted RRSP. premiums of the individual 

at any time, and 


(b) the excess amount for a year in respect of registered retire- 
ment savings plans of the individual at any time, 


the retirement savings plan shall be deemed to have teenie a regis- 
tered retirement savings plan on the later of the day on which be 
plan came into existence and May 25, 1976. 
History: Subsec. 204.2(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace iciollagy 
with “spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


(4) Definition of “excess amount” for a DPSP — “Excess 
amount” at any time for a trust governed by a deferred profit shar- 
ing plan means the total of all amounts each of which is 


(a) such portion of the total of all contributions made to the trust 
before that time and after May 25, 1976 by a beneficiary under 
the plan, other than 


(i) contributions that have been deducted by the beneficiary 
under paragraph 60(k) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, 


(ii) amounts transferred to the plan on behalf of the benefici- 
ary in accordance with subsection 147(19), or 


(111) the portion of the contributions (other than contributions 
referred to in subparagraphs (i) and (ii)) made by the benefi- 
ciary in each calendar year before 1991 not in excess of 
$5,500, 


as has not been returned to the beneficiary before that time; or 


(b) a gift received by the trust before that time and after May 25, 
1976. 


Related Provisions: 147(2)(a.1) — Acceptance of plan for registration. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Proposed Addition — 204,2(5) — 


(5) PRPP withdrawals — Notwithstanding the Po 
tered Pension Plans Act or any similar law of a provin 
ber of a PRPP may withdraw an amount from the member’ $ ac 
count under the PRPP to reduce the amount of tax that wo 
otherwise be payable by the member under this Part, to the extent _ 2 
that the reduction cannot be achieved by withdrawals from plans 
other than PRPPs. 


Application: The December 14, 2011 draft ‘legislation, subsce. 1709), add sub- 
sec. 204.2(5), in force or deemed in force on the day of the coming into force i 
C-25 (First Reading Noy. 17, 2011), Pooled Registered Pension Plans Act. — 


Technical Notes: New subsection 204.2(5) provides an express right fora member 
of a PRPP to withdraw an amount (e.g., an overcontribution) from his or her: PRPP 
account, notwithstanding any locking-in provisions contained in pension standards _ 
legislation applicable to PRPPs, if the withdrawal is made to reduce the tax that a 
would otherwise be payable under Part X.1. This right is provided only 'to the ei 
the member cannot otherwise withdraw funds from mlanem “ov aie PR : 
from non-locked-in RRSPs) to achieve the reductionin tax, 4), ot 


Definitions [s. 204.2]: “amount”, “annuity” — 248(1); “calendar year” — Interpre- 
tation Act 37(1)(a); “Canada” — 255; “common-law partner’ — 248(1); “cumtlative’ 
excess amount’? — 204.2(1.1); “deferred profit sharing plan’ — 147(1), 248(1); “em- 
ployer” — 248(1); “excess amount” — 204.2(1), (4); “amount” — 248(1); “group plan 
amount” — 204.2(1.3); “group RRSP amount” — 204.2(1.3); “individual”, “Min- 
ister” — 248(1); “money purchase provision” — 147.1(1); “net past service pension 
adjustment” — 204.2(1.3); “past service pension adjustment” — 248(1), Reg. 8303; 
“pension adjustment: — 248(1), Reg. 8301(1); “pooled registered pension plan” — 
147.5(1), 248 (1); ‘ ‘premium’ *— 146(1); “prescribed” — 248(1); “qualifying arrange- 
ment” — 204.2(1.32); “qualifying group plan amount” — 204,2(1.31); “qualifying 
group RRSP premium” — 204.2(1.31); “registered pension plan” — 248(1); “regis- 
tered retirement income fund” — 146.3(1), 248(1); “registered retirement savings 
plan” — 146(1), 248(1); “RRSP dollar limit” — 146(1), 248(1); “resident in Can- 
ada” — 250; “retirement savings plan” — 146(1), 248(1); “taxation year” — 249; “‘tax- 
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payer” — 104(1), 248(1); “total pension adjustment reversal” — 248(1); “transitional 
amount” — 204.2(1.5); “trust” — 104(1), 248(1),  (3);. “undeducted RRSP premi- 
fumis;, -—— 204-2(1.2). 


Interpretation Bulletins [s. 204.2]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


204.3 (1) Return and payment of tax — Within 90 days after 
the end of each year after 1975, a taxpayer to whom this Part ap- 
plies shall _ 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by 
the taxpayer under this Part in respect of each month in the year; 
and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by the taxpayer under this Part in respect of each month in 
the year. 

Related Provisions: 150.1(5) — Electronic filing. 


Information Circulars: 78-14R4: Guidelines for trust companies and other persons 
tesponsible for filing T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 


Forms: T1-OVP: Individual tax return for RRSP excess contributions; Tl-OVP-S: 
Simplified individual tax return for RRSP excess contributions; T1-OWP SCH: Calcu- 
lating the amount of RRSP contributions made before 1991 that are subject to tax; 
T3D: Income tax return for DPSP or revoked DPSP. 


(2) Provisions applicable to Part — Subsections, 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 

Definitions [s. 204.3]: “amount”, “Minister” — 248(1); “month” — Interpretation 
Act 35(1); “prescribed”, “taxpayer” — 248(1). 


Interpretation Bulletins [s. 204.3]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


PART X.2 — TAX IN RESPECT OF 
REGISTERED INVESTMENTS 


204.4 (1) Definition of “registered investment” — In this 
Part, “registered investment” means a trust or a corporation that has 
applied in prescribed form as of a particular date in the year of ap- 
plication and. has been accepted by the Minister as of that date as a 
registered investment for one or more of the following: 


(a) registered retirement savings plans, 

(b) [Repealed under former Act] 

(c) registered retirement income funds, and 

(d) deferred profit sharing plans 
and that has not been notified by the Minister that it is no longer 
registered under this Part. 


Related Provisions: 248(1)“registered investment” — Definition applies to entire 
Act; Reg. 4900(5) — RRSP registered investment qualifies for RESP and RDSP. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2) Acceptance of applicant for registration — The Minister 
may accept for registration for the purposes of this Part any appli- 
cant that is 


(a) a trust that has as its sole trustee’a corporation licensed or 
otherwise authorized under the laws of Canada or a province to 
carry on in Canada the business of offering to the public its ser- 
vices as trustee if, on the particular date referred to in subsection 
(1), 
(i) all the property of the applicant is held in trust for the 
benefit of not fewer than 20 beneficiaries and 


(A) not fewer than 20 beneficiaries are taxpayers de- 
scribed in any of paragraphs 149(1)(0) to (0.2), (0.4) or 
(S), OF) 


S. 204.4(2)(a)(iii) 


(B) not fewer than 100 beneficiaries are taxpayers de- 
scribed in paragraph 149(1)(r) or (x), 


(ii) the total of 
(A) the fair market value at the time of acquisition of its 
(I) shares, marketable securities and cash, and 


(I) bonds, debentures, mortgages, hypothecary 
claims, notes and other similar obligations, and 


(B) the amount by which the fair market value at the time 
of acquisition of its real property that may reasonably be 
regarded as being held for the purpose of producing in- 
come from property exceeds the total of all amounts each 
of which is owing by it on account of its acquisition of the 
real property 


is not less than 80% of the amount by which the fair market 
value at the time of acquisition of all its property exceeds the 
total of all amounts each of which is owing by it on account 
of its acquisition of real Oennes 


Proposed Amendment — 204, .A(2)(a)(ii) after (A) 


(B) the amount by which ihe fair market value at the 
time of acquisition of its real or immovable property 
hat may reasonably be regarded as being held for the 
purpose o' wie cing income from Epp p ary exceeds the 


fu acquisition. of all its property exceeds 
he ° total of alla amounts each of which is A ie we it on 


241(1), will amend the portion of subpara. 204. Ava) after cl oy to read as 
above, to come into force on Royal Assent. 


Technical Notes (July 2010): See under 1214). 


(iii) the fair market’ value at the time of acquisition of its 
shares, bonds, mortgages, hypothecary claims and other se- 
curities of any one corporation or debtor (other than bonds, 
mortgages, hypothecary claims and other securities of or 
guaranteed by Her Majesty in right of Canada or a province 
or Canadian municipality) is not more than 10% of the 
amount by which the fair market value at the time of acquisi- 
tion of all its property exceeds the total of all amounts each 
of which is an amount owing by it on account of its acquisi- 
tion of real property, 


(iv) the amount by which 


(A) the fair market value at the time of acquisition of any 
one of its real properties 


exceeds 


(B) the total of all amounts each of which is owing by it 
on account of its acquisition of the real property 


is not more than 10% of the amount by which the fair market 
value at the time of acquisition of all its property exceeds the 
total of all amounts each of which is owing by it on account 
we its eon ae real sien! 


e088, costar claims ond other se- _ 
: n OF Gebior sea than bonds, — 


guaranteed y viet Ma esty in a of Cane or a province 
in municipality) is not more than 10% of the 
amount by which the fair market value at the time of acqui- 
perty exceeds the total of all amounts — 
ach of. which is an amount owing’by it on account of its 

_ acquisition of real or immovable property, : 
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(iv) the amount by which — wie. jon: y 16, 2010:d 
(A) the fair market value at the time of acquisition of | p ae - oe . 
eae et a : Technical Notes (July 2010): See under 12(4), a 


oT - eo 8G (B) a bond, debenture, note or similar obligation issued 
_ (B) the total of all amounts each of which is owing by it _ by a cooperative corporation (within the meaning as- 
on account of its acquisition of the real or immovable signed by subsection 136(2)) or a credit union that has 
oer ODONY, _ rahon eile granted any benefit or privilege to any annuitant or bene- 
__ is not more than 10% of the amount by which the fair mar- ficiary under a plan or fund referred to in subsection (1) 
ket value at the time of acquisition of all its property ex- that is dependent on or related to 
ceeds the total of all amounts each of which is owing by it (1) ownership by a trust governed by any such plan or 
on account of its acquisition of real or immovable property, fund of shares, bonds, debentures, notes or similar ob- 
Application: The July 16, 2010 draft legislation (Part 2 —bijuralism), subsec. ligations of the cooperative corporation or credit 
241(2), will amend subparas. 204.4(2)(a)(iii) and (iv) to read as above, to come into union, or 
oeF seh es (II) ownership by the applicant of shares, bonds, de- 
TREES HORE ANGER 20 a teee ee aes bentures, notes or similar obligations of the coopera- 
tive corporation or credit union if the trust governed 
by any such plan or fund has used any of its funds to 
acquire an interest in the applicant; 


(b) a trust that 
(i) would be a trust described in paragraph (a) if that para- 


Ws 


4 


(v) not less than 95% of the income of the applicant for its 
most recently completed fiscal period, or where no such pe- 
riod exists, that part of its current fiscal period before the par- 
ticular date, was derived from investments described in sub- 


paragraph (ii), 


(vi) the total value of all interests in the applicant owned by 
all trusts or corporations described in any of paragraphs 
149(1)(0) to (0.2), (0.4) or (s) to which any one employer, 
either alone or together with persons with whom the em- 
ployer was not dealing at arm’s length, has made contribu- 
tions does not exceed 25% of the value of all its property, 


(vii) the total value of all interests in the applicant owned by 
all trusts described in paragraph 149(1)(r) or (x) to which any 
one taxpayer, either alone or together with persons with 
whom the taxpayer was not dealing at arm’s length, has 
made contributions does not exceed 25% of the value of all 
its property, and 


(vili) the applicant does not hold property acquired by it after 
May 26, 1975 that is 


(A) a mortgage or hypothecary claim (other than a mort- 
gage or hypothecary claim insured under the National 
Housing Act or by a corporation that offers its services to 
the public in Canada as an insurer of mortgages and that 
is approved as a private insurer of mortgages by the Su- 
perintendent of Financial Institutions pursuant to the pow- 
ers assigned to the Superintendent under subsection 6(1) 
of the Office of the Superintendent of Financial Institu- 
tions Act), or an interest therein, in respect of which the 
mortgagor or hypothecary debtor is the annuitant under a 
registered retirement savings plan or a registered retire- 
ment income fund, or a person with whom the annuitant 
is not dealing at arm’s length, if any of the funds of a trust 
governed by such a plan or fund have been used to ac- 
quire an interest in the applicant, or 


Proposed Amendment — 204.4(2)(a)(viii)(A) 


(A) a mortgage or hypothecary claim (other than a mort- 
gage or hypothecary claim insured under the National 
Housing Act or by a corporation that offers its services 
to the public in Canada as an insurer of mortgages or 
hypothecary claims and that is approved as a private in- 
surer of mortgages or hypothecary claims by the Super- 
intendent of Financial Institutions pursuant to the pow- 
ers assigned to the Superintendent under subsection 6(1) 
of the Office of the Superintendent of Financial Institu- 
tions Act), or an interest therein, or for civil law a right 
therein, in respect of which the mortgagor or hypothe- 
cary debtor is the annuitant under a registered retirement 
savings plan or registered retirement income fund, or a 
person with whom the annuitant is not dealing at arm’s 
length, if any of the funds of a trust governed by such a 

_ plan or fund have been used to acquire an interest in the 
applicant, or 


(c) 
(d) 


(e) 
(f) 


graph were read without reference to subparagraphs (a)(i), 
(vi) and (vii), and 

(ii) holds only prescribed investments for the type of plan or 
fund in respect of which it has applied for registration; 

a mutual fund trust; 

a trust that 


(i) would be a mutual fund trust if paragraph 132(6)(c) were 
not applicable, and 


(ii) holds only prescribed investments for the type of plan or 
fund in respect of which it has applied for registration; 

a mutual fund corporation or investment corporation; or 

a corporation that 


(i) would be a mutual fund corporation or investment corpo- 
ration if it could have elected to be a public corporation 
under paragraph (b) of the definition “public corporation” in 
subsection 89(1) had the conditions prescribed therefor re- 
quired only that a class of shares of its capital stock be quali- 


fied for distribution to the public, and 


(ii) holds only prescribed investments for the type of plan or 


fund in respect of which it has applied for registration. 


Related Provisions: 204.6(1), (2), (3) — Tax payable. 


History: Cls. 204.4(2)(a)(i)(A) and (B) and subparas. (2)(a)(vi) and (vii) amended, by 
2005, c. 30, subsecs. 12(1), (2), applicable to taxation years that begin after 2004. The 
cls. and subparas. formerly read: 


(A) not fewer than 20 beneficiaries are taxpayers described in paragraph 205(a) 
or (c), or 


(B) not fewer than 100 beneficiaries are taxpayers described in paragraph 205(b) 
or (e), 


(vi) the total value of all interests in the applicant owned by all trusts or corpora- 
tions described in paragraph 205(a) or (c) to which any one employer, either 
alone or together with persons with whom the employer was not dealing at arm’s 
length, has made contributions does not exceed 25% of the yalue of all its 
property, 

(vii) the total value of all interests in the applicant owned by all trusts described 
in paragraph 205(b) or (€) to which any one taxpayer, either alone or together 
with persons with whom the taxpayer was not dealing at arm’s length, has made 
contributions does not exceed 25% of the value of all its property, and 


Cls, 204.4(2)(a)(ii)(A) and (viii)(A) amended by 2001, c. 17; subsecs. .224(1), (3), ap- 
plicable to property acquired after March 16, 2001. The cls. formerly read: 
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(A) the fair market value at the time of acquisition of its shares, bonds, mort- 
gages, marketable securities and cash, and 


(A) a mortgage (other than a mortgage insured under the National Housing Act), 
or an interest therein, in respect of which the mortgagor is the annuitant under a 
registered retirement savings plan or a registered retirement income fund, or a 
person with whom the annuitant is not dealing at arm’s length, if any of the 
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funds of a trust governed by such a ee or fund have been used to acquire an 
interest in the applicant, or 


Subpara. 204.4(2)(a)(ili) amended by the said c. 17, subsec. 224(2), to add “, hypothe- 
cary claims” (twice), in force June 14, 2001. 


Regulations: 4900, 4901 (prescribed investments). 


Forms: T3RI: Registered investment income tax return; T2217: Application for regis- 
tration as a registered investment. 


(3) Revocation of ed pene —.The Minister shall notify a 
registered investment that it is no longer registered 


(a) on being satisfied that, at a date subsequent to its registration 
date, it no longer satisfies one or more of the conditions neces- 
sary for it to be acceptable for registration under this Part, other 
than a condition the failure of which to satisfy would make it 
liable for tax under section 204.6; or 


(b) within 30 days after receipt of a request in prescribed form 
from the registered investment for termination of its registration. 


Related Provisions: 204.4(4) — Suspension of revocation; 204. 4(5) — Cancellation 
of revocation. 


(4) Suspension of revocation — Notwithstanding a notification 
to a taxpayer under subsection (3), for the purposes of sections 
204.6 and 204.7, the taxpayer is deemed to be a registered invest- 
ment for each month or part of a month after the notification during 
which an interest in, or a share of the capital stock of, the taxpayer 
continues, by virtue of having been a registered investment, to be a 
qualified investment for a plan or fund referred to in subsection (1). 


History: Subsec. 204.4(4) amended by 2005, c. 30, subsec. 12(3), applicable to taxa- 
tion years that begin after 2004. The subsec. formerly read: 


(4) Notwithstanding a notification to.a taxpayer under subsection,(3), for the 
purposes of sections 204.6 and 204.7 and Part XI, the taxpayer shall be deemed 
to be a registered investment for each month or part thereof after the notification 
during which an interest in, or a share of the capital stock of, the taxpayer contin- 
ues, by virtue of having been a registered investment, to be a qualified invest- 
ment for a plan or fund referred. to in subsection (1). 


(5) Cancellation of revocation — Where a registered invest- 
ment has been notified pursuant to paragraph (3)(a) and within 3 
months from the date of notification it satisfies the Minister that it is 
acceptable for registration under this Part, the Minister may declare 
the notification to be a‘ nullity. 


(6) Successor trust — Where at any time in a year a particular 
trust described in paragraph (2)(a) or (b) has substantially the same 
beneficiaries and can reasonably be regarded as being a continua- 
tion of another trust that was a registered investment in the year or 
the immediately preceding year, for the purposes of this Part, the 
particular trust shall be deemed to be the same trust as the other 
trust. 


(7) Deemed registration of registered investment — Where 
at the end of any month a registered investment could qualify for 
acceptance at that time under subsection (2), it shall be deemed for 
the purposes of section 204.6 to have been registered under the first 
of the following paragraphs under which it is registrable regardless 
of the paragraph under which it was accepted for registration by the 
Minister: 

(a) paragraph (2)(c) or (e), as the case may be; 

(b) paragraph (2)(a); 

(c) paragraph (2)(d). or (f), as the case may be;.and 


(d) paragraph (2)(b). 
Definitions [s. 204.4]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1); “Canada” — 255, lnserpretation Act 35(1); “class of shares” — 248(6); “coop- 
erative corporation” — 136(2); “corporation” — 248(1), Interpretation Act 35(1); 
“credit union” — 137(6), 248(1); “deferred profit sharing plan” — 147(1), 248(1); 
“employer” — 248(1); “fiscal period” — 249.1; “Her Majesty” — Interpretation Act 
35(1); “hypothecary” — Quebec’ Civil Code art. 2660; “immovable” — Quebec Civil 
Code art. 900+907; “insurer” —248(1); “investment corporation” — 130(3), 248(1); 
“Minister” — 248(1); “month” — Interpretation Act 35(1);, “mutual- fund corpora- 
tion” — 131(8), 248(1); “mutual fund trust” — 132(6)-(7),. 248(1); speenon’s “pre- 
scribed”, “property” — 248(1); “province” — Interpretation Act 35(1); “public corpo- 
ration” — 89(1), 248(1); “registered investment’ —204.4(1), 248(1); “registered 
retirement income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 


S. 204.6(3) 


146(1), 248(1); “related” — 251(2)-(6); “share”, “taxpayer — 248(1); 
104(1), 248(1), (3). 


“trust” SF5 


204.5 Publication of list in Canada Gazette — Each year the 
Minister shall cause to be published in the Canada Gazette a list of 
all registered investments as of December 31 of the preceding year. 


Definitions [s. 204. mal “Minister” — 248(1); “registered investment” — 204.4(1), 
248(1). 


204.6 (1) Tax payable — Where at the end of any month a tax- 
payer that is a registered investment described in. paragraph 
204.4(2)(b), (d) or (f) holds property that is not a prescribed: invest- 
ment for that taxpayer, it shall, in respect of that month, pay a tax 
under this Part equal to 1% of the fair market value at the time of its 
acquisition of each such property. 

Related Provisions: 204.4(3) and. (4) — Revocation of registration; 259 — Propor- 
tional holdings in trust property. 

Regulations: 4901 (prescribed investment). 


(2) Tax payable — Where at the end of any month a taxpayer that 
is a registered investment described in paragraph 204.4(2)(a) or (b) 
holds property that is a share, bond, mortgage, hypothecary claim or 
other security of a corporation or debtor (other than bonds, mort- 
gages, hypothecary claims and other securities of or guaranteed by 
Her Majesty in right of Canada or a province or Canadian munici- 
pality), it shall, in respect of that month, pay a tax under this Part 
equal to 1% of the amount, if any, by which 


(a) the total of all amounts each of which is the fair market, value 
of such a property at the time of its acquisition 


exceeds 
(b) 10% of the amount by which 


(i) the total of all amounts each of which is the fair market 
value, at the time of acquisition, of one of its properties 


exceeds 


(ii) the total of all amounts each of which is an amount owing 
by the trust at the end of the month in respect of the acquisi- 
tion of real.property. 


. roposed Amendment _ atte Semen) 


nical Notes (July 2010): See under 124). 


Related Provisions: 259 — Proportional holdings in trust property. 


History: The opening words of subsec. 204.6(2) amended by 2001, c. 17, s. 225, to 
add “; hypothecary claim” and “, hypothecary claims’, in force June 14, 2001. 


(3) Idem — Where at the end of any month a taxpayer that is a 
registered investment described in paragraph 204.4(2)(a) holds real 
property, it shall, in respect of that month, pay a tax under this Part 
equal to 1% of the total of all amounts each of which is the amount 
by which the.excess of 


(a) the fair market value.at the time of its acquisition of any one 
real property of the taxpayer 


Over 


(b) the total of all amounts each of which was an amount owing 
by it at the end of the month on account of its acquisition of the 
real property 
was greater than 10% of the amount by which the total of all 
amounts each of which is the fair market value at the time of its 
acquisition of a property held by it at the end of the month exceeds 
the total of all amounts each of which was an amount owing by it at 
the end of as nica on account of its Sania of bod property. 


an patagray 
y, it shall, in. respect of that month, ‘pay a tax under this Part | 


1451 


S. 204.6(3) 


 (b) the otal sf all ) : vhic 
ing by it at the end of the ‘month on ac 
of the real or immovable property — 


was — than wiv of the amount by 


ceeds the total of all amounts each of which was an amount owing — 


or immovable property. 
Application: The July 16, 2010 draft. Accssinbe (Part i DS judalicn subséc. 
242(2), will amend subsec. 2 4.6(3) to read as. he to come’ into — on snes 
Assent. : ass ee ieee 


Technical Notes (July 2010): See dei 12a) 


Definitions [s. 204.6]: “amount” — 248(1); “corporation”? — 248(1), Interpretation 
Act 35(1); “Her Majesty” — Interpretation Act 35(1); “immovable” — Quebec Civil 
Code art. 900-907; “prescribed”, “property” — 248(1); “registered investment” — 
204.4(1), 248(1); “share’’, “taxpayer” —248(1); “trust” — 104(1), 248(1); (3). 


204.7 (1) Return and payment of tax — Within 90 days from 
the end of each taxation year commencing after 1980, a registered 
investment shall 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by it 
under this Part for the year; and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by it under this Part for the year. 

Related Provisions: 150.1(5) — Electronic filing. 

Forms: T3RI: Registered investment income tax return. 


(2) Liability of trustee — Where the trustee of a registered in- 
vestment that is liable to pay tax under this Part does not remit to 
the Receiver General the amount of the tax within the time speci- 
fied in subsection (1), the trustee is personally liable to pay on be- 
half of the registered investment the full amount of the tax and is 
entitled to recover from the registered investment any amount paid 
by the trustee as tax under this section. 


(3) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 
Definitions [s. 204.7]: “amount”, “Minister”, “prescribed” — 248(1); 
investment” — 204.4(1), 248(1); “taxation year” — 249, 


“registered 


PART X.3 — LABOUR-SPONSORED 
VENTURE CAPITAL CORPORATIONS 


History: The heading “Labour-Sponsored Venture Capital Corporations” before s. 
204.8 amended by 1998, c. 19, s. 50, applicable after February 18, 1997. It formerly 
read: 

Registered Labour-Sponsored Venture Capital Corparauens 


Proposed Amendment — Part X.3 _ 


Federal budget, supplementary information, Feb. 16, 1999: RRSP svishtieeaan 
als under the Home Buyers’ Plan (HBP) and the Lifelong Learning Plan (LLP) 


The HBP and the LLP allow a qualifying individual to withdraw RRSP funds on a tax- 
free basis to purchase a home or to pay for education. HBP withdrawals are repayable 
over a 15-year period, while LLP withdrawals are repayable over a 10-year period. To 
the extent that a scheduled repayment for a year is 
the participant’s income for the year. 


The Quebec government has proposed to allow individuals to withdraw: pee fon 
the redemption of provincial LSVCC shares held within an RRSP, without the provin- 
cial LSVCC credit being recovered if the withdrawal is made under the HBP or the 
LLP. Under existing law, the federal credit will not be recovered in these circum- 


at the end of the month on account of i il mis yaaa Q oe ; 


‘made, it is aed) in computing 


Income Tax Act 


204, 3 8 (1) Definitions: — i Ae Pan 


“annuitant” has the meaning assigned by subsection 146(1); 


“eligible business entity’, at. any time, means a particular entity 
that is 


(a) a prescribed corporation, or 


(b) a Canadian partnership or a taxable Canadian corporation, all 
or substantially all of the fair market value of the property of 
which is, at that time, attributable to 


(i) property used in a specified active business carried on by 
the particular entity or by a corporation controlled by the par- 
ticular entity, 


(ii) shares of the capital stock or debt obligations of one or 
more entities that, at that time, are eligible business entities 
related to the particular entity, or 


(ili) any combination of properties described in subparagraph 
(1) or (ii); 
Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 
History: The definition “eligible business entity” in subsec. 204.8(1) amended by 
2000, c. 19, subsec. 54(2), applicable to 1999 et seq. The definition formerly read: 


“eligible business entity”, at any time, means.a particular entity that is a Cana- 
dian partnership or a taxable Canadian corporation, all or substantially all of the 
fair market value of the property of which is, at that time, attributable to 


(a) property used in a specified active business carried on by the particular — 

entity or by a corporation controlled by the particular entity, 

(b) shares of the capital stock or debt obligations of one or more entities that, 

at that time, are eligible business entities related to the particular entity, or 

(c) any combination of properties described in paragraph (a) or (b); 
Regulations: 4801.02 (prescribed corporation for para. (a)): 


“eligible investment” of a particular corporation means 


(a) a share that was issued to the particular corporation and that 
is a share of the capital stock of a corporation that was an eligi- 
ble business entity at the time the share was issued, 


(b) a particular debt obligation that was issued to the particular 
corporation by an entity that was an eligible business entity at 
the time the particular debt obligation was issued where 


(i) the entity is not restricted by the terms of the particular 
debt obligation or by the terms of any agreement related to 
that obligation from incurring other debts, 


(ii) the particular debt obligation, if secured, is secured solely 
by a floating charge on the assets of the entity or by a guar- 
antee referred to in paragraph (c), and 


(iii) the particular debt obligation, by its terms or any. agree- 
ment relating to that obligation, is subordinate. to. all other 
debt obligations of the entity, except that, where the entity is 
a corporation, the particular debt obligation need not be 
subordinate to 


(A) a debt obligation, issued. by the entity, that is pre- 
scribed to be a small business security, or 
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(B) a debt obligation owing to a shareholder of the entity 
or to a person related to any such shareholder, 


(c) a guarantee provided by the particular corporation in respect 
of a debt obligation that would, if the debt obligation had been 
issued to the particular corporation at the time the guarantee was 
provided, have been at that time an eligible investment because 
of paragraph (b), or 


(d) an option or a right granted by an eligible business entity that 
is a corporation, in conjunction with the issue of a share or debt 
obligation that is an eligible investment, to acquire a share of the 
capital stock of the eligible business entity that would be an eli- 
gible investment if that share were issued at the time that the 
option or right was granted, 


if the following conditions are satisfied: 


(e) immediately after the time the share or debt obligation was 
issued, the guarantee was provided or the option or right was 
granted, as the case may be, the total of the costs to the particu- 
lar corporation of all shares, options, rights and debt obligations 
of the eligible business entity and all corporations related to it 
and 25% of the amount of all guarantees provided by the partic- 
ular corporation in respect of debt obligations of the eligible 
business entity and the related corporations does not exceed the 
lesser of $15,000,000 and 10% of the shareholders’ equity in the 
particular corporation, determined in accordance with generally 
accepted accounting principles, on a cost basis and without tak- 
ing into account any unrealized gains or losses on the invest- 
ments of the particular corporation, and 


(f) immediately before the time the share or debt obligation was 
issued, the guarantee was provided or the option or right was 
granted, as the case may be, 


(i) the carrying value of the total assets of the eligible busi- 
ness entity and all corporations (other than prescribed labour- 
sponsored venture capital corporations) related to it (deter- 
mined in accordance with generally accepted accounting 
principles on a consolidated or combined basis, where appli- 
cable) did not exceed $50,000,000, and 


(ii) the total of 


(A) the number of employees of the eligible business en- 
tity and all corporations related to it who normally work 
at least 20 hours per week for the entity and the related 
corporations, and 


(B) '/2 of the number.of other employees of the entity and 
the related corporations, 


did not exceed 500; 
Related Provisions: 204.81(4) — Determination of cost. 


History: Cl. (b)(iii)(A) of “eligible investment” in subsec. 204.8(1) amended by 2005, 
c. 30, s. 13, applicable to taxation years that begin after 2004. The clause formerly 
read: 


(A) a debt obligation issued by the entity that is prescribed to be a small business 
security for the purposes of paragraph (a) of the definition “small business pro- 
perty” in subsection 206(1), or 


The portion of the definition “eligible investment” in s. 204.8 after para. (d) amended 
by 1998, c. 19, s. 51, applicable to property acquired after February 18, 1997. That 
portion of the definition formerly read: 


if, immediately after the time the share or debt obligation was issued, the guaran- 
tee was provided or the option or right was granted, as the case may be, 


(e) the total of the costs to the particular corporation of all shares, options, 
rights and debt obligations of the eligible business entity and all corporations 
related to it and 25% of the amount of all guarantees provided by the partic- 
ular corporation in respect of debt obligations of such eligible business entity 
and any corporation related to it does not exceed the lesser of $10,000,000 
and 10% of the shareholders’ equity in the particular corporation at that 
time, determined in accordance with generally ‘accepted accounting princi- 
ples, on a cost basis, and without taking into account any unrealized gains or 
losses on the investments of the particular corporation, 


(f) the carrying value of the total assets of the eligible business entity and all 
corporations related to it (determined in accordance with generally accepted 
accounting principles on a consolidated or combined basis, where applica- 
ble) does not exceed $50,000,000, and 


S. 204.8(1) res 


(g) the number of employees of the eligible business entity and all corpora- 
tions related to it does not exceed 500; 


Para. (a) of “eligible investment” in s. 204.8 amended by 1994, c. 8, subsec. 29(1), to 
delete “that is prescribed for the purposes of subsections 110.6(8) and (9)”, applicable 
after December 2, 1992. 


Para. (f) of “eligible investment” ins. 204.8 amended by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 118(1), to substitute “$50,000,000” for “$35,000,000”, applicable to 1992 
et seq. 


Regulations: 5100(2) (prescribed small business security for (b)(iii)(A)); 6701 (pre- 
scribed labour-sponsored yenture capital corporation, for subpara. (f)(1)). 


“eligible labour body” means a trade union, as defined in the Can- 
ada Labour Code, that represents employees in more than one prov- 
ince, or an organization that is composed of 2 or more such unions; 


History: “Eligible labour body” added to's. 204.8 by 1994, c. 7, Sch. VIII (1993, c. 
24), subsec. 118(3), applicable to 1992 et seq. 


‘“Jabour-sponsored funds tax credit” — [Repealed] 


History: The definition “labour-sponsored funds tax credit” in s. 204.8 repealed by 
1997, c. 25, subsec. 55(1), applicable after 1995. It formerly read: 


“Jabour-sponsored funds tax credit” has the meaning assigned by subsection 
127.4(1); 


“national central labour body” — [Repealed] 


History: “National central labour body” ins. 204.8 repealed by 1994, c. 7, Sch. VIII 
(1993, c. 24), subsec. 118(2), applicable to 1992 et seg. That definition formerly read: 


“national central labour body” means an organization that is composed of not 
fewer than 2 trade unions, as defined in the Canada Labour Code, each of which 
represents employees in more than one province; 


“original acquisition” of a share has the meaning assigned by sub- 
section 127.4(1); 


History: The definition “original acquisition” added to s. 204.8 by. 1997, c, 25, subsec. 
55(4), applicable after 1995. 


“original purchaser” — [Repealed] 


History: The definition “original purchaser” in s.:204.8 repealed by 1997, c. 25, sub- 
sec. 55(2), applicable to corporations that are incorporated after March 5, 1996. It for- 
merly read: 


“original purchaser”, in relation to a share, means the individual to whom the 
share, was issued; 


“registered labour-sponsored venture capital corporation” — 
[Repealed] 


History: The definition “registered labour-sponsored venture capital corporation” in s. 
204.8 repealed by 1997, c. 25, subsec. 55(1), applicable after 1995. It formerly tead: 


“registered labour-sponsored venture capital corporation” means a corporation 
registered under subsection 204.81(1); 


“reserve” means property described in any of paragraphs (a), (b), 
(c), (f) and (g) of the definition “qualified investment” in. section 
204; 


) “reserve 
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Yours sincerely, ne oo : . ae » 
Gerard Lalonde, Director, Tax Legislation Division, Tax Policy Branch oo 


“revoked corporation” means a corporation the registration of 
which has been revoked under subsection 204.8 1(6); 


Related Provisions: 211.7(1)“revoked corporation” — Definition for Part XII.5. 


“specified active business”, at any time, means an active business 
that is carried on in Canada where 


(a) at least 50% of the full-time employees employed at that 
time in respect of the business are employed in Canada, and 


(b) at least 50% of the salaries and wages paid to employees 
employed at that time in respect of the business are reasonably 
attributable to services rendered in Canada by the employees; 


History: The definition “specified active business” in s. 204.8 amended by 1998, c. 
19, s. 209, applicable after 1988. It formerly read: 


“specified active business”, at any time, means an active business that is carried 
on in Canada where, at that time, 


(a) at least 50% of the full-time employees employed in respect of the busi- 
ness are employed in Canada, and 


(b) at least 50% of the salaries and wages paid to employees employed in 
respect of the business are reasonably attributable to services rendered in 
Canada by the employees. 


“specified individual’, in respect of a share, means an individual 
(other than a trust) whose labour-sponsored funds tax credit (as de- 
fined by subsection 127.4(6)) in respect of the original acquisition 
of the share is not nil or would not be nil if this Act were read 
without reference to paragraphs 127.4(6)(b) and (d). 


History: The definition “specified individual” in s. 204.8 amended by19970.c, 25: 
subsec. 55(3), applicable after 1995. It formerly read: 


“specified individual”, in respect of a share, means an individual (other than a 
trust) whose labour-sponsored funds tax credit for a taxation year would take 
into account the amount of consideration paid to acquire, or to subscribe for, the 
share if the information return described in paragraph 204.81(6)(c) in respect of 
the share were filed as required under paragraph 127.4(3)(b). 


The definition “specified individual” added to s. 204.8 by 1994, c. 8, subsec. 29(2), 
applicable after December 2, 1992. 


“start-up period” of a corporation means 


(a) subject to paragraph (c), in the case of a corporation that first 
issued Class A shares before February 17, 1999, the corpora- 
tion’s taxation year in which it first issued those shares and the 
four following taxation years, 


(b) subject to paragraph (c), in the case of a corporation that first 
issues Class A shares after February 16, 1999, the corporation’s 
taxation year in which it first issues those shares and the follow- 
ing taxation year, or 


(c) where a corporation files an election with its return under 
this Part for a particular taxation year of the corporation that 
ends after 1998 and that is referred to in paragraph (a) or (b), the 
period, if any, consisting of the taxation years referred to in par- 
agraph (a) or (b), as the case may be, other than the particular 
year and all taxation years following the particular year. 


Income Tax Act 


shareholders of the terminating LSVCCs. oo 
The new definition “terminating corporation” applies to an LSVCC (t 
LSVCC”) that undertakes a merger to which subsection 204.85(3) « 
other LSVCC if Class A shares of the continuing LSVCC have been issued 
predecessor LSVCC in exchange for property of the predecessor LSVCC an 
a reasonable period of time after the exchange, the Class A shareholders 
cessor LSVCC will receive all of those Class A shares of the continui 
the course of a wind-up of the predecessor LSVCC. 
This amendment is made concurrently with the amendm 
204.8 1(1)(c)(ii)(A) and applies after 2004. hy Morten tS 
Letter from Dept. of Finance, Oct. 17, 2005: See unde: 1:73).5: 


History [204.8(1)]: Section 204.8 renumbered as subsec. 204.8(1) by 2000, c. 19, 
subsec. 54(1), applicable to 1999 et seq. 


(2) When venture capital business discontinued — For the 
purposes of section 127.4, this Part and Part XII.5, a corporation 
discontinues its venture capital business 


(a) at the time its articles cease to comply with paragraph 
204.81(1)(c) and would so cease to comply if it had been incor- 
porated after December 5, 1996; 


(b) at the time it begins to wind-up; 


(c) immediately before the time it amalgamates or merges with 
one or more other corporations to form one corporate entity 
(other than an entity deemed by paragraph 204.85(3)(d) to have 
been registered under this Part); 


(d) at the time it becomes a revoked corporation, if one of the 
grounds on which the Minister could revoke its registration for 
the purposes of this Part is set out in paragraph 204.8 1(6)(a.1); 
or 


(e) at the first time after the revocation of its registration for the 
purposes of this Part that it fails to comply with any of the provi- 
sions of its articles governing its authorized capital, the manage- 
ment of its business and affairs, the reduction of paid-up capital 
or the redemption or transfer of its Class A shares. 

Related Provisions: 127.4(1.1) — Application to labour-sponsored funds tax credit; 


204.841 — Penalty tax on discontinuance of venture capital business; 211.8(1.1) — 
Rule applies to 211.8(1). 


(3) Date of issue of Class A shares — For the purposes of this 
Part and subsection 211.8(1), in determining the time of the issue or 
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the original acquisition of Class A shares, identical Class A shares 
held by a person are deemed to be disposed of by the person in the 
order.in which the shares were issued. 

Related Provisions: 211.8(1.1) — Rule applies to 211.8(1). 

History: Subsecs, 204.8(2) and (3) added by 2000, c, 19, subsec. 54(4), applicable 
after February 16, 1999. 


Definitions [s. 204.8]: “active business”, “amount”, “business” — 248(1); “Can- 
ada” — 255, Interpretation Act 35(1), “Canadian partnership” — 102(1), 248(1); “con- 
trolled” — 256(6), (6.1); epiporadion:, — 248(1), Interpretation Act. 35(1);- “credit 
union” — 137(6), 248(1); “eligible business entity”, “eligible investment” — 204.8(1); 
“employed”, “employee”, “individual”, “insurance corporation”, “Minister” — 248(1); 

“original acquisition” — 127.4(1), 204.8(1); “paid-up capital” — 89(1), 248(1); bia 
son’, “prescribed”, “property” — 248(1);\ ‘province’! — Interpretation Act 35(1); * 
lated” — 251(2)=(6);. “revoked corporation” —'204.8(1); “security” — erat lin, 
Act 35(1); “share”, “shareholder” — 248(1); “specified active business” — 204.8(1); 
“taxable Canadian corporation” — 89(1), 248(1); “taxation year” — 249; “trust” — 
104(1), 248(1), (3). 


204.81 (1) Conditions for registration — The Minister, may 
register a corporation for the purposes of this Part if, in the opinion 
of the Minister, it complies with the following conditions: 


(a) the corporation has applied in prescribed form to the Minister 
for registration; 


(b) the corporation was caused to be incorporated under the 
. Canada Business Corporations Act by an eligible labour body; 
and 


(c) the articles of the corporation provide that 


(i) the business of the corporation 1s restricted to assisting the 
development of eligible.business entities. and to, creating, 
maintaining and protecting jobs by providing financial. and 
managerial, advice to. such entities and by investing funds of 
the corporation in eligible investments and. reserves, 


(ii) the ps ass capital of ok corporation shall consist 
only of 
(A) Class A shares that are issuable only to individuals 
(other than trusts), trusts governed by registered retire- 
ment savings plans and trusts governed, by TFSAs and 
that entitle their holders 


egegce Amendment — 204.81(1 Meni) 
‘opening words 
Class A os that are issuable only to individuals — 


1d th entitle nee 


pplication The November 5, 2010 dak legislation Cues. nid. s. 36, a 
(A) to read as above, ape after 


Technical Notes: ection 204. 81 sets out the conditions for the eeiahon ‘of 
labour-sponsored venture capital corporations (LSVCCs). Subsection 204.81(1) per- 
mits the Minister of National Revenue to register a corporation as an LSVCC under 


th LSVCC may be issuable yee to individuals, (other than trusts), eS 
by registered ‘Tetirement wee aed anid trusts goveltiod Os oe es 


Clause 204 ee is Pnenied to also permit the issuance of Class A shares ~ 
to a terminating corporation that is being merged with the LSVCC. This amendment — 
is made. concurrently with the addition of the definition “terminating oo in 

subsection 204.8(1) and applies after 2004. “ . - 


(I) to receive notice of la subject to the Canada Bus- 
inéss Corporations Act, to attend and vote at all meet- 
ings of the shareholders of the corporation, 


(I) to receive dividends at the discretion of the board 
of directors of the corporation, and 


(III) to receive, on dissolution of the corporation, all 
the assets of the corporation that remain after payment 
of all amounts payable to.the holders of-all.other clas- 
ses of shares of the corporation, 


a (other than trusts), terminating corporations in respect of _ 
th trusts governed by registered retire- _ 


S. 204.81(1)(c)(v)(E) 


(B) Class B shares that are issuable only to and may be 
held only by eligible labour bodies, tia entitle each of 
those shareholders 


(1) to receive notice of and, subject to the Canada Bus- 
iness Corporations Act, to attend and vote at all meet- 
ings of the shareholders of the corporation, and 


(II) to receive, on dissolution of the corporation, an 
amount equal to the amount of the consideration re- 

ceived by the corporation on the issue of the Class B 
shares, 


but that do not entitle them to receive dividends, and 


(C) any additional classes of shares that are authorized, if 
the rights, privileges, restrictions and conditions attached 
to the shares are approved by the: Minister of Finance, 


(iii) the business and affairs of the corporation shall be man- 
aged by a board of directors, at least '/2 of whom are ap- 
pointed by the Class B. shareholders, 


(iv) the corporation shall not reduce its paid-up capital in re- 
spect of a class of shares’ (other than Class B shares) other- 

_ -wise than by way of a redemption of shares of the corpora- 
tion or in such other manner as is prescribed, 


(v) the corporation shall not redeem a Class A share in re- 
spect of which an information return described in paragraph 
(6)(c) has been issued unless 


(A) if the share is held by the specified individual in re- 
spect of the share, a spouse or common-law partner or 
former spouse or common-law partner of that individual 
or a trust, governed by a registered retirement savings 
plan, TFSA. or registered retirement income, fund under 
which that individual, spouse or.common-law partner is 
the annuitant, 


(I) a request in‘ writing to redeem the share is made by 
the holder to the corporation and the information re- 
turn referred to in paragraph (6)(c) has been returned 
to the corporation, or 


(II) [Repealed] 


(III) the corporation is notified in writing that the 
specified individual in respect of the share became dis- 
‘abled and permanently unfit for work or terminally ill 
after the share was issued, 


(B) there is no specified individual in respect of the share, 
(C) [Repealed] 


(D) the corporation is notified in writing that the share is 
held by a person on whom the share has devolved as a 
consequence of the death of 


(1) a holder of the share, or 


(II) an annuitant under a trust governed by a registered 
retirement savings plan, TFSA or registered retirement 
income fund that was a holder of the share, 


(E) the redemption occurs more than 8 years after the day 
on which the share was issued, or 


Proposed Amendment — 204. A Ky ee 
E) the redemption occurs 


more than eight years after the day on "which the 
hare: was issued, or 


asa if the day that is eight years after that i issuance is 
in February or March of a calendar year, in February 
or on March Ist of that calendar year but not more 
than 31 days before that day, or 

A plication: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 


131(), will amend cl. 204. 81(1)(c)(v)(E) to read as above, applicable after February 
6, 2000 to corporations incorporated at any time. 


Technical Notes (July 2010): Section 204.81 sets out we conditions. for the. 
registration of labour-sponsored venture capital corporations (LSVCCs). Subsection 
204.81(1) permits the Minister of National Revenue to register a corporation as an 
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Seo 


articles of a ederally-regis- 
its shares unless the redemp- 


issued, or 


-* in February or on March 
eight years after the day 


PU SDG. 


(F). the holder of the share has satisfied such other condi- 
tions as are prescribed, 


(vi) [Repealed] 


(vii) the corporation shall not register a transfer of a Class A 
share by the specified individual in respect of the share, a 
spouse or common-law partner of the specified individual or 
a trust governed by a registered retirement savings plan, 
TFSA or registered retirement income fund under which the 
specified individual or spouse or common-law partner is the 
annuitant, unless 


(A) no information return has been issued under para- 
graph (6)(c) in respect of the share, 


(B) [Repealed] 


(C) the transfer is to the specified individual, a spouse or 
common-law partner or former spouse or common-law 
partner of the specified individual or a trust governed by a 
registered retirement savings plan, TFSA or registered re- 
tirement income fund under which the specified indivi- 
dual or the spouse or common-law partner or former 
spouse or common-law partner of the specified individual 
is the annuitant, 


(D) the corporation is notified in writing that the transfer 
occurs as a consequence of the death of the specified indi- 
vidual or a spouse or common-law partner of the speci- 
fied individual, 


(E) the corporation is notified in writing that the transfer 
occurs after the specified individual dies, 


(F) [Repealed] 
(G) the corporation is notified in writing that the specified 
individual became disabled and permanently unfit for 


work or terminally ill after the share was issued and 
before the transfer, or 


Dept. of Finance news release 2000-009, Feb. 7, 2000: See under 


(H) such other conditions as are prescribed are satisfied: 


(viii) the corporation shall not pay any fee or remuneration to 
a shareholder, director or officer of the corporation unless the 
payment was approved by a resolution of the directors of the 
corporation, and 


(ix) the corporation shall not make any investment in an eli- 
gible business entity with which the corporation or any of the 
directors of the corporation does not deal at arm’s length 
unless 


(A) the corporation would deal at arm’s length with the 
eligible business entity but for the corporation’s interest 
as the holder of eligible investments in such entity, or 


(B) the investment was approved by special resolution of 
the shareholders of the corporation before the investment 
was made. 


Related Provisions: 131(8)— Prescribed LSVCC deemed to be a mutual fund 
corporation; 131(11) — Rules respecting prescribed LSVCCs; 204.81(1.1), (1.2) — 
Application before 2004; 204.81(6)(a), (a.1) — Revocation of registration for failure to 
comply with conditions; 211.7 — Recovery of credit from provincial LSVCCs; 
211.8(1) — Clawback of credit on disposition of approved share; 211.9(a)(ii) — Re- 
fund of clawback; 248(1)registered labour-sponsored venture capital corporation” — 
Definition of RLSVCC for entire Act; 248(8) — Meaning of “consequence” of death. 


Income Tax: Act 


History: Opening words of cl. 204.81(1)(c)(v)(A) amended by 2010, c. 25, subsec. 
55(1), applicable to 2009 et seg. They formerly read: : 


(A) where the share is held by the specified individual in respect of the share, a’ 

spouse or common-law partner or former spouse or common-law partner of that 
individual or a trust governed by a registered retirement savings plan or regis-— 

tered retirement income fund under which that individual, spouse or common- 
law partner is the annuitant, ; 


Subcl. 204.81(1)(c)(v)(D)dD, opening words of subpara. 204.81(1)(c)(vii) and cl. 
204.81(1)(c)(vii)(C) amended by the said c. 25, subsecs. 55(2) to (4), to substitute 
“plan, TFSA or registered” for “plan or registered”, applicable to 2009 et seq. 


Opening words of cl. 204.81(1)(c)(ii)(A) amended by 2009, c. 2, s. 67, applicable to 
2009 et seg. They formerly read: 


(A) Class A shares that are issuable only to individuals (other than trusts) and 
trusts governed by registered retirement savings plans, that entitle their holders 


The opening words of cl. 204.81(1)(c)(v)(A) amended by 2000, c. 12, s. 137, applica- 
ble to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced 
under 248(1)“common-law partner”. The opening words formerly read: 


(A) where the share is held by the specified individual in respect of the share, a 
spouse or former spouse of that individual or a trust governed by a registered 
retirement savings plan or registered retirement income fund under which that 
individual or spouse is the annuitant, 


Subpara. 204.81(1)(c)(vii) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Cl. 204.81(1)(c)(ii)(C) amended by 1998, c. 19, s. 52, applicable after 1996. Cl. 
204.81(1)(c)(ii)(C) formerly read: 


(C) such additional classes of shares without voting rights (except as may be 
required by law) as are authorized, where the rights, privileges, restrictions and 
conditions attached to the shares are determined by the board of directors of the 
corporation and approved by the Minister of Finance, 


Cl. 204.81(1)(c)(ii)(B), subpara. (c)(iii), the opening words of subpara. (c)(v), subcl. 
(c)(v)(A)(I), cl. (c)(v)(E) amended, subcl. (c)(v)(A)AD), cl. (c)(v)(C), subpara. (c)(vi) 
and cl. (c)(vii)(B) repealed, by 1997, c. 25, subsecs. 56(1)-(8), applicable to corpora- 
tions that are incorporated after March 5, 1996. Those provisions formerly read: 


(B) Class B shares that are issuable only to and may be held only by the eligible 
labour body that caused the corporation to be incorporated and that entitle the 
eligible labour body 


(I) to receive notice of and, subject to the Canada Business Corporations 
Act, to attend and vote at all meetings of the shareholders of the corporation, 
and 


(II) to receive, on dissolution of the corporation, an amount equal to the 
amount of the consideration received by the corporation on the issue of the 
Class B shares, 


but that do not entitle the eligible labour body to receive dividends, and 


(ili) the business and affairs of the corporation shall be managed by a board of 
directors at least ‘2 of whom are appointed by the eligible labour body that 
caused the corporation to be incorporated, 


(v) subject to the provision described in subparagraph (vi), the corporation may 
redeem a Class A share in respect of which an information return described in 
paragraph (6)(c) has been issued only if 


(I) a request in writing to redeem the share is made by the holder to the corpora- 
tion within 60 days after the day on which the share was issued to the original 
purchaser and the information return referred to in paragraph (6)(c) has been 
returned to the corporation, f 


(II) the corporation is notified in writing that the specified individual in respect 
of the share has retired from the workforce or ceased to be resident in Canada, or 


(C) the time of redemption is on or after the day on which the specified indivi- 
dual in respect of the share attained, or would, but for death, have attained the 
age of 65 years, 


(E) the redemption occurs more than 5 years after the day on which the share 
was issued, or 


(vi) unless a Class A share has been issued and outstanding for at least 2 years, 
the corporation shall not be permitted to redeem the share solely because the 
specified individual in respect of the share attains 65 years of age or the corpora- 
tion is notified that the specified individual 


(A) has retired from the workforce, or 
(B) has ceased to be resident in Canada, 
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(B) the transfer occurs more than 5 years after the day on’ which the share was 
issued, 


‘Cl: 204. 81(1)(c)(vii)(E) amended and cl. ) oslo by 1997, c..25, subsec. 56(9), 
applicable to corporations that are incorporated after December 5, 1996.. Those cls. for- 
merly read: 


(E) the corporation is notified in writing that the transfer occurs after the speci- 
fied individual dies, retires from the workforce or ceases to be resident in 
Canada, 


(F) the specified individual attains 65 years of age, 


The opening words of para. 204.81(1)(c) amended by 1994, c, 8, subsec. 30(1), appli- 
cable after 1988. They formerly read: 


(c) the articles of incorporation of the corporation provide that 


The opening words of cl. 204.81(1)(c)(ii)(A), that portion of subpara. 204. 811y(oGi) 
following subcl. (A)(IH), repealed, and subparas. 204. 81(c)(v) to (vii) amended, by 


1994, c. 8, subsecs. 30(2) to (4), applicable after December 2, 1992 except that, where | 


a corporation was registered under subsec. 204.81(1) before December 3, 1992, the 
amendment applies to the corporation. on and after the earlier of 


(a) November 30, 1994, and 


(b) the first day after December 2, 1992 on which the articles of incorporation of 
the corporation are amended. , 


The substituted and repealed portions formerly read: 


(A) Class A shares that are issuable only to individuals (other than trusts), that 
entitle the holders thereof 


and that, where an information return described in paragraph (6)(c) was issued 
in respect thereof, are redeemable or transferable only in the circumstances de- 
scribed in subparagraph (v) or (vii), as the case may be, 


(v) subject to the provision described in subparagraph (vi), the corporation may 
redeem a Class A share in respect of which an information return described in 
paragraph (6)(c) was issued only if the corporation is requested in writing by the 
holder of the share to redeem it and 


(A) where the share is held by the original purchaser, 


(I) the request is made within 60 days after the day on which the share 
was issued to the original purchaser, the information return referred to in 
paragraph (6)(c) was returned to the corporation and the share is not 
held aan investment of a registered retirement savings plan, or 


(ID) the corporation is notified in writing that the original purchaser has 
retired from the workforce, has attainéd 65 years of age, has ceased to 
be a resident of Canada or has, after acquiring the share, become dis- 
abled and permanently unfit for work or become terminally ill, 


(B) where the holder of the share is not the original purchaser, the time of 
redemption is on or after the day on which the original purchaser attained, or 
would, but for death, have attained the age of 65 years, 


(C) the share is held by an individual who notifies the corporation in writing 
that the share has devolved on the individual as a consequence of the death 
of a shareholder of the corporation, 


(D) the share is held as an investment ofa registered retirement savings plan 
under’ which the original purchaser or the original purchaser’s spouse is the 
annuitant and the original purchaser has died or, where the original pur- 
chaser is living, the corporation is notified in writing that) the original 
purchaser 


(1) has retired from the workforce or has attained 65 years of age, 


(Il) has, after acquiring the share, become disabled and permanently un- 
fit for work or become terminally ill, or 


(IIL) has ceased to be a resident of Canada, 


(E) the share is held as an investment of a registered retirement savings plan 
under which the original purchaser or the original purchaser’s spouse is not 
an annuitant and the time of redemption is on or after the day on which the 
original purchaser attained, or would, but for death, have attained the age of 
65 years, 


(F) the redemption occurs more than 5 years after the day on which the share 
was issued, or 


(G) the holder of the share has satisfied such other conditions ‘as are 
prescribed, 


(vi) the’ corporation shall not, pecduse of the original purchaser of ‘a share de- 
scribed in subparagraph (v) 


(i) having retired from the workforce, 
(ii) having attained 65 years of age, or. 
(iii) having ceased to be a resident of Canada, 
redeem the share until it has been issued and outstanding for at least 2 years, 


(vii) the corporation shall not register a transfer by the original purchaser, or by a 
registered retirement savings plan under which the original purchaser or the orig- 
inal purchaser’s spouse is the annuitant, of a Class A share in respect of which an 
information return described in paragraph (6)(c) was issued, except where the 
‘transfer occurs more than 5 years after the day on which the share was issued, or 
where the corporation is notified in writing that the share-is being transferred 


(A) to.be held as an investment of.a registered retirement savings plan under 
which the original purchaser or the original purchaser's spouse ,is_ the 
annuitant, 


(B) as a consequence of the death of the original purchaser, 
(C) at a time when the original purchaser 
(I) has retired from the workforce or has attained 65 years of age, 


(ID) has, after acquiring the share, become, disabled and permanently un- 
fit for work or become terminally ill, or 


(II) has ceased to be a resident of Canada, or 
(D) in accordance with such other conditions as are’ prescribed, 


“Eligible labour body” substituted for “national central labour body” in para. (b), cl. 
(c)(ii)(B) and subpara. (c)(iii) of subsec. 204.81(1) by 1994, c. 7, Sch. VIE (1993, c. 
24), s. 119, applicable to 1992 et seg. 


Regulations: 6706 (prescribed earners for 204. 81(f)(ev\(G)). 


Forms: T5005: Application to register a labour-sponsored venture capital corporation. 
Proposed Addition — 204. 81 (1. 1), (1 74 


ations incorporated before March 6, 1996 
use Ayo )(E) i ae relation to any time before 2004 _ 
| aes 


bie which _ a share is decd. New _ 
81( Oe at bok. a 


é a2 is a trans iene raid ie ; ‘ 
reporated before February 7, 2000, with a. reasonable amount of time to 
lause 204 31( (cv). Sub 


for. ‘aha : 
subsec- 


(2) Registration number — On registering a corporation under 
subsection (1), the Minister shall assign to it a registration, number. 


(3) Successive registrations — Where an eligible labour body 
causes more than one corporation to be registered under this Part, 
for the purposes of paragraph (6)(h) and section 204.82, each of 
those corporations shall be deemed 


(a) to have issued a Class’ A share‘ at the earliest time any such 


corporation issued a Class A share, 


1457 


S. 204.81(3) 


and, where the corporation did not exist at the time referred to in 
paragraph (a), 
(b) to have been in existence during the particular period begin- 
ning immediately before that time and ending immediately after 
the corporation was incorporated, and 


(c) to have had, throughout the particular period, fiscal periods 
ending on the same calendar day in each year in the particular 
period as the calendar day on which its first fiscal period after it 
was incorporated ended. 


History: “Eligible labour body” substituted for “national central labour body” in sub- 
sec. 204.81(3) by 1994, c. 7, Sch. VIII (1993, c. 24), s. 119, applicable to 1992 et seq. 


(4) Determination of cost — For the purposes of this Part, the 
cost at any time to a corporation of an eligible investment that is a 
guarantee shall be deemed to be 25% of the amount of the debt 
obligation subject to the guarantee at that time. 


(5) Registration date — Where the Minister registers a corpora- 
tion for the purposes of this Part, the corporation shall be deemed to 
have become so registered on the later of 


(a) the day the application for registration of the plan is received 
by the Minister, and 


(b) where in the application for registration a day is specified as 
the day on which the registration is to take effect, that day. 


(6) Revocation of registration — The Minister may revoke the 
registration of a corporation for the purposes of this Part where 


(a) the articles of the corporation do not comply with paragraph 
(1)(c) and would not comply with that paragraph if the corpora- 
tion had been incorporated after December 5, 1996: 


(a.1) the corporation does not comply with any of the provisions 
of its articles described in paragraph (1)(c), except where there 
would be no failure to comply if the provisions of its articles 
were consistent with the articles of a corporation that would be 
permitted to be registered under this Part if it had been incorpo- 
rated after December 5, 1996; 


(b) an individual acquires or irrevocably subscribes and pays for 
a Class A share of the capital stock of the corporation in the 
period beginning on the 61st day of a calendar year and ending 
on the 60th day of the following calendar year and the corpora- 
tion fails to file with the Minister an information return in pre- 
scribed form containing prescribed information before April of 
that following calendar year; 


(c) an individual acquires or irrevocably subscribes and pays for 
a Class A share of the capital stock of the corporation in the 
period beginning on the 61st day of a calendar year and ending 
on the 60th day of the following calendar year and the corpora- 
tion fails to issue to the individual before April of that following 
calendar year an information return in prescribed form stating 
the amount of the consideration paid for the share in that period; 


(d) the corporation issues more than one information return de- 
scribed in paragraph (c) in respect of the same acquisition of or 
subscription for a Class A share; 


(e) the financial statements of the corporation presented to its 
shareholders are not prepared in accordance with generally ac- 
cepted accounting principles; 


(f) the corporation fails within 6 months after the end of any 
taxation year to have an independent valuation of its shares 
made as of the end of that year; 

(g) [Repealed] 


(h) the corporation does not pay the tax or penalty payable under 
section 204.82 by it on or before the day on or before which that 
tax or penalty is required to be paid; 


(i) tax was payable under subsection 204.82(3) by the corpora- 
tion for 3 or more taxation years; 


(j) the corporation provides a guarantee that is an eligible invest- 
ment and fails to maintain, at any time during the term of the 


Income Tax Act 


guarantee, a reserve equal to the cost to the corporation of the 
guarantee at that time; 


(k) the corporation pays a fee or commission in excess of a rea- 
sonable amount in respect of the offering for sale, or the sale, of 
its shares; or 


(1) the corporation has a monthly deficiency in 18 or more 
_ months in any 36-month period. . 
Related Provisions: 127.4(6)(b) — No labour-sponsored funds tax credit unless 
return under 204.81(6)(c) filed with tax return; 204.8(1)“revoked corporation”, 
211.7(1)“revoked corporation” — Corporations whose registration has been revoked; 
204.81(4) — Determination of cost; 204.81(7), (8) — Notice of intent to revoke regis- 
tration; 204.81(8.1) — Voluntary de-registration. 
History: Para. 204.81(6)(g) repealed by 2000, c. 19, subsec. 55(1), applicable after 
February’ 16, 1999, Para. (g) formerly read: 
(g) at any time in any of the first 5 taxation years of the corporation beginning 
with the taxation year in which the corporation first issues a Class A share, the 
corporation does not have eligible investments or reserves the cost to the corpo- 
ration of which equals or is greater than 80% of the amount by which the total 
consideration received by it for Class A shares issued by it before that time ex- 
ceeds the total of all amounts paid by it before that time to its shareholders as a 
return of capital on such shares; 
Paras. 204.81(6)(a) and (a.1) amended by 1997, c. 25, subsec. 56(10), applicable after 
March 5, 1996. Paras. (a) and (a.1) formerly read: 
(a) the articles of the corporation do not comply with paragraph (1)(c); 
(a.1) the corporation does not comply with any of the provisions of its articles of 
incorporation described in paragraph (1)(c); 
Paras. 204.81(6)(a), (a.1) substituted for para. (a) by 1994, c. 8, subsec. 30(5), applica- 
ble after 1988. Para. (a) formerly read: 
(a) the corporation fails to comply with any of the provisions of its articles of 
incorporation described in paragraph (1)(c); 
Forms: T2152: Part X.3 tax return for an LSVCC; T2152-SCH1: Calculating tax 
under subsec. 204.82(2); T2152-SCH2: Calculating tax under subsecs. 204.82(3) and 
(6) and s. 204.841; T2152A: Part X.3 tax return and request for a refund for an 
LSVCC; TS006: Statement of registered LSVCC class A shares: T5006 Summ: Sum- 
mary of registered LSVCC Class A shares. 


(7) Notice of intent to revoke registration — Where the Min- 
ister proposes to revoke the registration of a corporation under sub- 
section (6), the Minister shall, by registered mail, give notice to the 
corporation of the proposal. 


Related Provisions: 244(5) — Proof of service by mail; 248(7)(a) — Mail deemed 
received on day mailed; 204.81(9) — Appeal of decision to revoke registration. 


(8) Idem — Where the Minister gives notice under subsection (7) 
to a registered labour-sponsored venture capital corporation, the 
Minister may, after the expiration of 30 days after the day of mail- 
ing of the notice, or after the expiration of such extended period 
after the day of mailing as the Federal Court of Appeal or a judge 
thereof, on application made at any time before the determination of 
any appeal under subsection (9) from the giving of the notice, may 
fix or allow, publish a copy of the notice in the Canada Gazette 
and, on the publication of a copy of the notice, the registration of 
the corporation is revoked. 


(8.1) Voluntary de-registration — Where at any time the Min- 
ister receives a certified copy of a resolution of the directors of a 
corporation seeking the revocation of the corporation’s registration 
under this Part, 


(a) the registration is revoked at that time; and 
(b) the Minister shall, with all due dispatch, give notice in the 
Canada Gazette of the revocation. 


Related Provisions: 204.81(6) — Revocation of registration; 204.81(8.2) — Actual 
date of receipt applies. 


(8.2) Application of subsection 248(7) — Subsection 248(7) 
does not apply for the purpose of subsection (8.1). 


History: Subsecs. 204.81(8.1) and (8.2) added by 2000, c. 19, subsec. 55(2), applica- 
ble to resolutions received by the Minister of National Revenue after June 29, 2000. 


(9) Right of appeal — Where the Minister refuses to accept a cor- 
poration for registration under subsection (1) or gives notice of a 
proposal to revoke the registration of a corporation under subsec- 
tion (7), the corporation may appeal to the Federal Court of Appeal 
from the decision or from the giving of the notice. 
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Related Provisions: 168(3)— Parallel rule for appeal of revocation of charity 
registration. 


Definitions [s.. 204.81]: “amount” — 248(1);. “annuitant” — 146(1), 204.8(1); 
“arm’s length” — 251(1); “business” — 248(1); “Canada” — 255, Interpretation Act 
35(1);, “class of shares” — 248(6); “common-law partner” — 248(1); “consequence of 
the death” — 248(8); “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 
248(1); “eligible business entity”, “eligible investment”, “eligible labour body” — 
204.8(1); “Federal Court: of Appeal” — Federal. Courts Act s. 3;“fiscal period” — 
249.1; “individual”, “Minister” — 248(1); “month” — Interpretation Act 35(1); “of- 
ficer’ — 248(1); “paid-up capital” — 89(1), 248(1); “person”, “prescribed”, “regis- 
tered labour-sponsored venture capital corporation” — 248(1); “registered retirement 
income fund” —146.3(1), 248(1); “registered retirement savings plan” — 146(1), 
248(1); “reserve” —204.8(1); “share”, “shareholder” — 248(1); “specified indivi- 
dual” — 204.8(1); “TFSA” — 146.2(5), 248(1); “taxation year’ — 249; “terminating 
corporation” — 204.8(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation 
Act 35(1). 


© 


204.82 (1) Recovery of credit — Where, at any time that is both 
in a taxation year included in the start-up period of a corporation 
that was registered under this Part and before its venture capital 
business is first discontinued, 


(a) 80%.of the amount, if any, by which the total consideration 
received by it for Class A shares issued by it before that time 
exceeds the total of all amounts paid by it before that time to its 
shareholders as a return of capital on such shares. 


exceeds 


 (b) the total of all amounts each of which is the cost to the cor- 
poration of an eligible investment or reserve of the corporation 
at that time, 


the corporation shall pay a tax under this Part for the year equal to 
the amount determined by the formula 


(A x 20%) — B 
where 


A is the greatest amount by which the amount determined under 
paragraph (a) exceeds the amount determined under paragraph 
(b) for the year, and 


Bis the total of all taxes payable under this subsection by the cor- 
poration for preceding taxation years. 


Related Provisions: 204.81(4) — Determination of cost; 257— Formula cannot 
calculate to less than zero. 


History: The opening words of subsec. 204.82(1) amended by 2000, c. 19, subsec. 
56(1), applicable to 1999 er seg. The opening words formerly read: 


Where, at any time in.a taxation year referred to in paragraph 204.81(6)(g) of a 
corporation that was registered under this Part, 


(2) Liability for tax — Each corporation that has been registered 
under this Part shall, in respect of each month that ends before its 
venture capital business is first discontinued and in a particular tax- 
ation year of the corporation that begins after the end of the corpo- 
ration’s start-up period (or, where the corporation has no_start-up 
period, that begins after the time the corporation first issues a Class 
A’ share), pay a tax under this Part equal to the amount obtained 
when the greatest investment shortfall at-any time that is in the 
month and in the particular year (in this section and sections 204.81 
and 204.83 referred to as the “monthly deficiency”) is multiplied by 
Yeo of the prescribed rate of interest in effect during the month. 


Related Provisions: 204.82(2.1), (2.2) — Investment shortfall. 


History: Subsec. 204.82(2) amended by 2000, c. 19, subsec. 56(2), applicable to 1999 
et seg. Subsec. 204.82(2) formerly read: 


(2) Liability for tax — Each corporation that has been registered under this Part 
shall, in respect of each month that ends in a particular taxation year of the cor- 
poration that begins after the end of the corporation’s last taxation year referred 
to in paragraph 204.81(6)(g), pay a tax under this Part equal to the amount ob- 
tained when the greatest investment shortfall at any time that is in the month and 
in the particular year (in this section and sections 204.81 and 204.83 referred to 
as the “monthly deficiency”) is multiplied by '/o of the prescribed rate of interest 
during the month. 


S. 204.82(2.1) 


Subsec. 204.82(2) amended by 1998, c. 19, subsec. 53(3), applicable to taxation years 
that end after February 1997. Subsec. 204.82(2) formerly read: 


(2) Where, at any time ina month in a particular taxation year of a corporation 
that was registered under this Part that began after the end of the corporation’s 
last taxation year referred to in paragraph 204.81(6)(g), 60% of the least of 


(a) the amount of the shareholders’ equity in the corporation determined at 

the end of the taxation year immediately preceding the particular taxation 

year, without taking into account any unrealized gains or losses in respect of 
_ eligible investments of the corporation, and 


(a.1) the amount of the shareholders’ equity in the corporation determined at 
the end of the second taxation year before the particular taxation year, with- 
out taking into account any unrealized gains or losses in respect of eligible 
investments of the corporation, and 


(b) the amount of the shareholders’ equity in the corporation, determined at 
the end of the particular taxation year, without taking into account any un- 
realized gains or losses in respect of eligible investments of the corporation, 


exceeds 


(c) the total of all amounts, each of which is the cost to the corporation of an 
eligible’ investment of the corporation at that time, 


the corporation shall, in respect of that month, pay a tax under this Part equal to 
the amount obtained when the greatest such excess in the month (in this section 
and sections 204,81 and 204.83-referred to as the “monthly deficiency”) is multi- 
plied by a percentage equal to Yoo of the prescribed rate of interest in effect for 
the month. Liald 


The opening words of ‘subsec. 204.82(2) amended by the said c. 19, subsec. 53(1), 
applicable to taxation years that end after 1994 and before March 1997. The opening 
words formerly read: ° 


(2) Where, at any time in a month in a particular taxation year of a corporation 
that was registered ‘under this Part beginning after the end of the corporation’ s 
last taxation year referred to in paragraph 204.81(6)(g), 60% of the lesser of 


Para. 204.82(2)(a.1) added by the said c. 19, subsec. 53(2), applicable to taxation years 
that end after 1994 and before March 1997. 


Regulations: 4301 (prescribed rate of interest). 
Forms: T2152-SCH1: Calculating tax under subsec. 204.82(2). 


(2.1) Determination of investment shortfall — Subject to sub- 
section: (2.2), a corporation’s investment shortfall at any time in a 
particular taxation year is the amount determined by the formula 


ASB Se 
where 
A. is 60% of the lesser of 


(a) the amount, if any, by which the amount of the sharehold- 
ers’ equity in the corporation at the end of the preceding tax- 
ation year exceeds the specified adjustment in respect of the 
shareholders’ equity in the corporation at the end of that 
year, and 


(b) the amount, if any, by which the amount of the sharehold- 
ers’ equity in the corporation at the end of the particular taxa- 
tion year exceeds the specified adjustment in respect of the 
shareholders’. equity in the corporation at the end of the par- 
ticular year; 


Bis the greater of 


(a) the total of all amounts each:of which is the adjusted cost 
tothe corporation of an eligible investment of the corpora- 
tion at that time, and 


(b) 50% of the total of all amounts each of which is 


(i) the adjusted cost to the corporation of an eligible in- 
vestment of the corporation at the beginning of the partic- 
ular year, or 


(ii) the adjusted cost to the corporation of an eligible in- 
vestment of the corporation at the end of the particular 
year; and 


C is 60% of the amount, if any, by which 


(a) the total of all amounts each of which is a tax or penalty 
under subsection (3) or (4), or a prescribed tax or penalty, 
paid before that time by the corporation (other than the por- 
tion, if any, of, that tax or penalty the liability for which re- 
sulted ina reduction in the amount of the shareholders’ eq- 
uity at the end of any preceding taxation year) 
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exceeds 


(b) the total of all amounts each of which is a refund before 
that time of any portion of the total described in paragraph 
(a). 

Related Provisions: 257 — Formula cannot calculate to less than: zero. 

History: The formula, and paras. (a) and (b) of the description of A, in subsec. 

204.82(2.1) amended, and the description of C added to subsec. 204.82(2.1), by 1999, 


c. 22, subsecs. 69(1) to (3), applicable to taxation years that begin after 1997. The 
formula and paras. (a) and (b) of the description of A formerly read: 


(a) the amount of the shareholders’ equity in the corporation at the end, of the 
preceding taxation year, and 


(b) the amount of the shareholders’ equity in the corporation at the end of the 
particular year; and 


Subsec. 204.82(2.1) added by 1998, c. 19, subsec. 53(3), applicable to taxation years 
that end after February 1997 except that, for taxation years that end before 1999, the 
amount determined under paragraph (b) of the description of B is deemed to be nil. 


(2.2) Investment shortfall — For the purpose of this subsection 
and for the purpose of computing a corporation’s investment 
shortfall under subsection (2.1) at any time in a taxation year (in 
this subsection referred to as the “relevant year”), 


(a) unrealized gains and losses in respect of its eligible invest- 
ments shall not be taken into account in computing the amount 
of the shareholders’ equity in the corporation; 


(b) where 
(i) the relevant year ends after 1998, and 


(ii) it is expected that a redemption of its Class A shares will 
occur after the end of a particular taxation year and, as a con- 
sequence, the amount of the shareholders’ equity in the cor- 
poration at the end of the particular year would otherwise be 
reduced to take into account the expected redemption, 


subject to paragraph (c), the amount (or, where the relevant year 
ends in 1999, 2000, 2001 or 2002, 20%, 40%, 60% or 80%, re- 
spectively of the amount) expected to be redeemed shall not be 
taken into account in determining the amount of the sharehold- 
ers’ equity in the corporation at the end of the particular year; 


(c) paragraph (b) does not apply to a redemption expected to be 
made after the end of a taxation year where 


_ (i) the redemption is made within 60 days after the end of the 
year, and 
(ii) either 
(A) tax under Part XII.5 became payable as a conse- 
quence of the redemption, or 


(B) tax under Part XII.5 would not have become payable 
as a consequence of the redemption if the redemption had 
occurred at the end of the year; and 


(c.1) the specified adjustment in respect of shareholders’ equity 
in the corporation at the end of a taxation year is the amount 
determined by the formula 


(A x (B/C)) —D 
where 
A is the shareholders’ equity at the end of the year, 
B_ is the total of 


(i) the fair market value at the end of the year of all Class 
A shares issued by it before March 6, 1996 and more than 
five years before the end of the year, 


(ii) the fair market value at the end of the year of all Class 
A shares issued by it after March 5, 1996 and more than 
eight years before the end of the year, 


(iii) the fair market value at the end of the year of all 
Class A shares issued by it in the last 60 days of the year, 
and 
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(iv) if the corporation so elects in writing filed with the 
Minister not more than six months after the end of the 
year and is not a revoked corporation at the end of the 
year, the fair market value at the end of the year of all 
“shares of classes, of the capital stock of the corporation, 
to which clause 204.81(1)(c)(i)(C) applies, mae ¢ 
C is the fair market value at the end of the year of all. shares 
issued by it, and 
D is the amount by which the shareholders’ equity in the corpo- 
ration at the end of the year has been reduced to take. into 
account the expected subsequent redemption of shares of the 
capital stock of the corporation; and 


(d) the adjusted cost to the corporation of an eligible investment 
of the corporation at any time is 


(i) 150% of the cost to the corporation of the eligible invest- 
ment at that time where the eligible investment is 
(A) a property acquired by the corporation after February 
18, 1997 (other than a property to which subparagraph 
(i.1) applies) that would be an eligible investment of the 
corporation if the reference to “$50,000,000” in para- 
graph (f) of the definition “eligible investment” in subsec- 
tion 204.8(1) were read as “$10,000,000”, or 


(B) a share of the capital stock of a prescribed 
corporation, 


Gi.1) 200% of the cost to the corporation of the eligible in- 
vestment at that time where the eligible investment is a pro- 
perty acquired by the corporation after February 16, 1999 
(other than a property described in clause (i)(B)) that would 

~ be an eligible investment of the corporation if the reference 
to “$50,000,000” in paragraph (f) of the definition “eligible 
investment” in subsection 204.8(1) were read as 
“$2,500,000”, and 


(ii) in any other case, the cost to the corporation of the eligi- 
ble investment of the corporation at that time. 
Related Provisions: 257 — Formula cannot calculate to less than zero; Reg. 
5100(1)“eligible corporation’”(f) — Corporation that makes election under (c.1) does 
not qualify for foreign property exception. 
History: Subpara. 204.82(2.2)(d)(i) amended, and subpara. (i.1) added, by 2000, c. 19, 
subsec. 56(3), applicable to 1999 er seg. Subpara. (i) formerly read; 
(i) where the eligible investment is a property acquired by the corporation after 
February 18, 1997 that would be an eligible investment of the’ corporation if the 
reference to “$50,000,000” in paragraph (f) of the definition “eligible invest=' 
ment” in section 204.8 were read as “$10,000,000”, 150% of the cost to the cor- 
poration of the eligible investment of the corporation at that time, and 


The opening words of subsec. 204.82(2.2) amended, and para. 204.82(2.2)(c.1) added, 
by 1999, c. 22, subsecs. 69(4), (5), applicable to taxation years that begin after 1997. 
The opening words formerly read: ! 
(2.2) For the purpose of computing a corporation’s investment shortfall under 
subsection (2.1) at any time in a taxation year (in this subsection referred to as 
the “relevant year”), 
Subsec. 204.82(2.2) added by 1998, c. 19, subsec. 53(3), applicable to taxation years 
that end after February 1997. 


Regulations: 4801.02 (prescribed corporation for 204.82(2.2)(d)(i)(B)). 


(3) Recovery of credit — Where a corporation is liable under 
subsection (2) to pay a tax in respect of 12 consecutive months (in 
this subsection referred to as the “particular period’), the corpora- 
tion shall pay a tax under this Part for a taxation year in respect of 
each particular period that ends in the year equal to the total of the 
amounts determined by the formula 


(3x20%)-@-o) | 


where 

A is the total of the monthly deficiencies for each month in the 
particular period; | aaa 

B_ is the total of all taxes payable by. the corporation under subsec- 
tion (1) for preceding taxation years and taxes payable by it 
under this subsection in respect of a period ending before the 
end of the particular period; and MR SAF BAU 
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Cis the total of all amounts refunded. under section, 204.83 in re- 
spect of the tax paid under this subsection by the corporation for 
preceding taxation years. 

Related Provisions: 204.82(4) — Penalty; 204.83(1) — Refund of amount paid; 

257 — Formula cannot calculate to less than zero. 

Forms: 1T2152-SCH2: Calculating tax under subsecs. 204.82(3) and (6) and’ s. 

204.841. : 


(4) Penalty — Where a corporation is liable under subsection (3) 
to pay.a tax for a.taxation year, the corporation shall pay, in addi- 
tion to the tax payable under that subsection, a penalty for the year 
equal to that tax. 

Related Provisions: 18(1)(t) — Penalty is non-deductible, 204.83(1) — Refund of 


80% of penalty; 211.7 — Recovery of credit fromm shareholder where, share redeemed 
or disposed of. ae 


(5) Provincially registered LSVCCs — Where 
(a) an amount (other than interest on an amount to which this 
subsection applies. or.an.amount payable under or as, a.conse- 


quence of a prescribed provision of a law of a province) is paya- 
ble to the government of a province by a corporation, 


(b) the amount is payable as a consequence of a failure to ac- 
quire sufficient properties of a character described in the law of 
the province, 


(c) the corporation has been prescribed for the purpose of the 
+ definition ‘‘approved share’ in subsection 127.4(1), and 


(d) the corporation is not a registered labour-sponsored venture 
‘capital corporation ora revoked corporation, 


the corporation shall’ pay a tax under this Part for the taxation year 
in which the amount became payable equal to that amount. 
Related Provisions: 204.83(2) — Refund; 204.86(2) — Return and payment of tax. 
History: Subsec. 204.82(5) added by 1998, c. 19, subsec. 53(4), applicable to liabili- 
ties arising after February 18, 1997. 

Regulations: 6707 (prescribed provision of a law of a province (Ontario)). 


(6) Further matching of amounts payable to a province — 
Where 


(a) a particular amount is payable (other than interest.on an 
amount to which this subsection applies) by a registered labour- 
sponsored venture capital corporation or a revoked corporation 
to the government of a province as a consequence of a failure of 
a prescribed corporation to acquire sufficient properties of a 
character described in a law of the province, and 


(b) the particular amount became payable before the corporation 
first discontinued its venture capital business, 


the corporation shall pay a tax under this Part for the taxation year 
in which the particular amount became payable equal to that 
amount. 

Related Provisions: 204.83(2) — Refund of tax paid under 204.82(6). 

History: Subsec. 204.82(6) added by 2000, c. 19, subsec. 56(4), applicable to 1999 et 
seq. 

Regulations: 4801.02 (prescribed corporation for 204.82(6)(a)). 

Forms: 12152-SCH2: Calculating tax under subsecs. 204.82(3) and (6) and s. 
204.841. 

Definitions [s. 204.82]: “adjusted cost” — 204.82(2.2)(d); “amount” — 248(1); 
“corporation” — 248(1), Interpretation Act 35(1); “eligible. investment” — 204.8(1); 
‘“Gnvestment shortfall” — 204.82(2.1), (2.2); “Minister” — 248(1); “month” — Inter- 
pretation Act 35(1); “particular: period” — 204.82(3), “prescribed” — 248(1);- “pre- 
scribed rate’ —Reg. 4301; “property” —248(1); “province” — Interpretation Act 
35(1); “registered labour-sponsored venture capital corporation” — 248(1); “relevant 
year” — 204.82(2:2); “reserve”, “revoked corporation” — 204.8(1); “‘share’”, “share- 
holder” — 248(1); ‘shareholders’ equity” — 204.82(2.2)(a), (b); “specified adjust- 
ment” — 204.82(2.2)(c.1);. “‘start-up,. period” — 204.8(1);,.,“taxation year” — 249; 
“writing” — Interpretation Act 35(1). 


204.83 (1) Refunds for federally registered LSVCCs — If a 
corporation is required, under subsections 204.82(3) and (4), to pay 
a tax and a penalty under this Part for a taxation year, it has no 
monthly deficiency throughout any period of 12 consecutive 
months. (in this section referred to as the “second period”) that be- 
gins after the 12-month period in respect of which the tax became 


S. 204.84(b) 


payable (in this section referred. to as, the, “first period”) and: it so 
requests in an application filed with the Minister in prescribed form, 
the Minister shall refund. to it an amount equal to the total of the 
amount that was paid under subsection 204.82(3) and 80% of the 
amount that was paid under subsection 204.82(4) in respect of the 
first period on or before the later of 


(a) the 30th day after receiving the application, and 
(b) the 60th day after the end of the second period. 
Forms: T2152A: Part X.3 tax return and request for a refund for an LSVCC. 


(2) Refunds of amounts payable to provinces — Where 


(a) the government of a province refunds, at any time, an 
amount to a corporation, 


(b) the refund is of an amount that had been paid in satisfaction 
of a particular amount payable in a taxation year of the corpora; 
tion, and 


(c) tax was payable under subsection 204.82(5) or (6) by the cor- 
poration for a taxation year because the particular amount be- 
came payable, 


the corporation is deemed to have paid at that time an amount equal 
to the refund onaccount, of its tax, payable under this Part for the 
year. 


History: Subsec. 204.83(2) amended by 2000, c. 19, s.‘57, applicable to 1999 et seq. 
Subsec. 204.83(2) formerly read; 


(2) Refunds for other LSVCCs — Where 


(a): the government of a province refunds, at any time, an amount to a 
corporation, : 


(b) the refund is of an amount that had been paid in. satisfaction of a particu- 
lar amount payable in a taxation year of the corporation, and 


(c) tax was payable under subsection 204.82(5) by the corporation for a taxa- 
tion year because the particular amount became’ payable, 


the corporation is'deemed to have paid at that time an amount equal to the refund 
on account of its tax payable under this Part for the’ year. 


Subsec. 204.83(1) amended by 1999, c. 22,'s. 70, applicable after June 16, 1999, except 
that for the purpose of the subsec., as amended, applications received by the Minister of 
National Revenue. before June 17, 1999.are deemed to have been received on that day. 
Subsec. (1) formerly read: ; 


(1) If a corporation is required, under subsections 204.82(3) and (4), to pay a,tax 
and a penalty under this Part for a taxation year and, throughout any period of 12 
consecutive months (in this section referred to as the “second period”) that be- 

‘gins after the 12-month period in respect of which the tax became payable’ (in 
this section referred to as the “first period”), the corporation has no monthly defi- 
ciency and files with the Minister the,return required under this Part for the taxa- 
tion year in which the second period ends, the Minister shall refund to the.corpo- 
ration an amount equal to the total of the amount that was paid under subsection 
204.82(3) and 80% of the amount. that was paid under subsection 204.82(4) in 
respect of the first period. 


S. 204.83 amended by 1998, c. 19, s. 54, applicable after February 18, 1997. S. 204.83 
formerly read: 


204.83 Refund of tax and penalty Where a’ corporation is required, under 
subsections: 204:82(3) and (4), to pay.a tax and a penalty under this Part for a 
taxation year and, throughout any period of 12 consecutive months (in this sec- 
tion referred to as the “second period”) beginning after the 12-month period. in 
_ respect of which the tax became payable (in this section referred to as the “first 
period”), the corporation has no monthly deficiency and files with the Minister 
the return required under this Part for the taxation year in which the second pe- 
riod ends, the Minister shall refund to the corporation an amount equal to the 
total of the amount that was paid under subsection 204.82(3) and 80% of the 
amount that was paid under subsection 204:82(4) in respect of the first period. 


Definitions [s. 204.83]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1)# “first period” — 204.83(1); “Minister” — 248(1); “month”, “province” — 
Interpretation Act 35(1); “second period” — 204.83(1); “taxation year’ — 249, 


204.84 Penalty — Every, corporation, that for a taxation year issues 
an information return described in paragraph 204.81(6)(c) in respect 
of 


(a) the issuance of a share when the corporation was a revoked 
corporation, or 


(b) a subscription in respect of a share if the share is not issued 
on or before the day that is 180.days after the day the informa- 
tion return was issued, 
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is liable to a penalty for the year equal to the amount of the consid: 
eration for which the share was or was to be issued. 


Related Provisions: 18(1)(t) — Penalty is non-deductible. 
Definitions [s. 204.84]: “amount” — 248(1); “corporation” — 248(1), Interpretation 


Act 35(1); “revoked corporation” — 204.8(1); “share” — 248(1); “taxation year” — | 


249. 


204.841 Penalty tax where venture capital business dis- 
continued — Where, at a particular time in a taxation year, a par- 
ticular corporation that is a registered labour-sponsored venture 
capital corporation or a revoked corporation first discontinues its 
venture capital business, the particular corporation shall pay a tax 
under this Part for the year equal to the total of all amounts each of 
which is the amount in respect of a Class A share of the capital 
stock of the particular corporation outstanding immediately before 
the particular time that is determined by the formula 


AXB 
where 
A is 
(a) if the original acquisition of the share was before March 
6, 1996 and less than five years before the particular time, 


4% of the consideration received by the particular corpora- 
tion for the issue of the share, 


(b) if the original acquisition of the share was after March 5, 
1996 and less than eight years before the particular time, 
1.875% of the consideration received by the particular corpo- 
ration for the issue of the share, and 


(c) in any other case, nil; and 


(a) if the original acquisition of the share was before March 
6, 1996, the number obtained when the number of whole 
years throughout which the share was outstanding before the 
particular time is subtracted from five, and 


(b) in any other case, the number obtained when the number 
of whole years throughout which the share was outstanding 
is subtracted from eight. 
Related Provisions: 204.8(2) — Determining when an RLSVCC discontinues its 
business. 
History: S. 204.841 added by 2000, c. 19, s. 58, applicable to businesses discontinued 
after February 16, 1999, 


Definitions [s. 204.841]: “amount”, “business” — 248(1); “corporation” — 248(1), 
Interpretation Act 35(1);  “discontinues”” — 204.8(2); “original acquisition” — 
127.4(1), 204.8(1); “registered labour-sponsored venture capital corporation” — 
248(1); “revoked corporation” — 204.8(1); “share” — 248(1); “taxation year” — 249, 


Forms: T2152-SCH2: Calculating tax under subsecs. 204.82(3) and (6) and s. 
204.841. 


204.85 (1) Dissolution of federally registered LSVCCs — A 
registered labour-sponsored venture capital corporation or a re- 
voked corporation that has issued any Class A’ shares shall send 
written notification of any proposed amalgamation, merger, liquida- 
tion or dissolution of the corporation to the Minister at least 30 days 
before the amalgamation, merger, liquidation or dissolution, as the 
case may be. 


(2) Dissolution of other LSVCCs — Where 


(a) an amount (other than interest on an amount to which. this 
subsection applies or an amount payable under or as a conse- 
quence of a prescribed provision of a law of a province) is paya- 
ble to the government of a province by a corporation, 


(b) the amount is payable as a consequence of the amalgamation 
or merger of the corporation with another corporation, the wind- 
ing-up or dissolution of the corporation or the corporation ceas- 
ing to be registered under a law of the province, 


(c) the corporation has been prescribed for the purpose of the 
definition “approved share” in subsection 127.4(1), and 


(d) the corporation is not a registered labour-sponsored venture 
capital corporation or a revoked corporation, 
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the corporation shall pay a tax under this Part for the taxation year 
in which the amount became payable equal to that amount.’ 


(3) Amalgamations and mergers — For the purposes of sec- 
tion 127.4, this Part and Part XII.5, where two or more corporations 
(each of which is referred to in this subsection as a “predecessor 
corporation”) amalgamate or merge to form one corporate entity (in 
this subsection referred to as the “new corporation”) and at least 
one of the predecessor corporations was, immediately before the 
amalgamation or merger, a registered labour-sponsored venture 
capital corporation or a revoked corporation, — 


(a) subject to paragraphs (d) and (e), the new corporation is 
deemed to be the same corporation as, and a continuation of, 
each predecessor corporation; 


(b) where a predecessor corporation. was authorized to issue a 
class of shares to which clause 204.81(1)(c)(ii)(C) applies, the 
new corporation is deemed to have received approval from the 
Minister of Finance to issue substantially: similar shares at the 
time of the amalgamation or merger; 


(c) where a share of a predecessor corporation (in this paragraph 
referred to as the “predecessor share’’) is replaced on the amal- 
gamation or merger by a new share of the new corporation, 


(i) the new share 


(A) is deemed not to have been issued on the amalgama- 
tion or merger, and 


(B) is deemed to have been issued by the new corporation 
at the time the predecessor corporation issued the prede- 
cessor share, and . 


(ii) if the new share was issued to a person who acquired the 
predecessor share as a consequence of a transfer the registra- 
tion of which by the predecessor corporation was permitted 
under paragraph 204,81(1)(c), the issuance of the new. share 
is deemed to be in compliance with the conditions described 
in paragraph 204.81(1)(c); 


(d) the Minister is deemed to have registered the new corpora- 
tion for the purposes of this Part unless 


(i) the new corporation is not governed by the Canada Busi- 
ness Corporations Act, 


(ii) one or more of the predecessor corporations was a regis- 
tered labour-sponsored venture capital corporation the ven- 
ture capital business of which was discontinued before the 
amalgamation or merger, 


(iii) one or more of the predecessor corporations was, imme- 
diately before the amalgamation or merger, a revoked 
corporation, 


(iv) immediately after the amalgamation or merger, the arti- 
cles of the new corporation do not comply with paragraph 
204.81(1)(c), or 


(v) shares other than Class A shares of the capital stock of 
the new corporation were issued to any shareholder of ‘the 
new corporation in satisfaction of any share (other than a 
share to which clause 204.81(1)(c)(ii)(B) or (C) applied) of a 
predecessor corporation; 


(e) where paragraph (d) does not apply, the new corporation is 
deemed to be a revoked corporation; 


(f) subsection 204.82(1) does not apply to the new corporation; 
and 


(g) subsection 204.82(2) shall, in its application to the new cor- 
poration, be read without reference to the words “that begins af- 
ter the end of the corporation’s start-up period. (or, where the 
corporation has no start-up period, that begins after the time the 
corporation first issues a Class A share)”. 
Related Provisions: 87 — General rules for amalgamations; 127.4(1.1) — Applica- 
tion to labour-sponsored funds tax credit; 204.8( 1)“terminating corporation” — Defini- 
tion; 211.7(2) — Effect of amalgamation on Part XII.5 tax; 211-8(1.1) — Rule applies 
to 211.8(1). 
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History: Subsec. 204.85(1) amended by 2000; c. 19, subsec. 59(1), applicable to amal- 
gamations, mergers, liquidations and dissolutions that occur later than July 29, 2000. 
Subsec. 204.85(1) formerly read: 


204.85 (1) Dissolution [or amalgamation] of federally registered 
LSVCCs — If a registered labour-sponsored venture capital corporation or a re-, 
yoked corporation has issued any Class A shares, it shall not be amalgamated or 
merged with another corporation, or be liquidated or dissolved, except with the 
written permission of the Minister of Finance and on any terms and conditions 
that are specified by that Minister. 


Subsec. 204.85(3) added by the said c. 19, subsec. 59(2), applicable to amalgamations 
and mergers that occur after February 16, 1999. 


S. 204.85 amended by 1998, c. 19, s. 55, subsec. (1) applicable after July 1997, and 
subsec. (2) applicable after February 18, 1997. S. 204.85 formerly read: 


204.85 Prohibition against. dissolution — A registered labour-sponsored ven- 
ture capital corporation or a revoked corporation shall not, if it has issued any 
Class A shares, liquidate or dissolve except with the written permission of the 
Minister of Finance and on such terms and conditions as are specified by that 
Minister. 


Definitions [s. 204.85]: “amount”, “business” — 248(1); “Canada’’? — 255, Interpre- 
tation Act 35(1); “class of shares” — 248(6); ‘‘corporation” — 248(1), Interpretation 
Act 35(1); “Minister”, “prescribed” — 248(1); “province” — Interpretation Act 35(1); 
“registered labour-sponsored venture capital corporation” — 248(1); “revoked corpora- 
tion” — 204.8(1); “share”, “shareholder” — 248(1); “‘start-up period” — 204.8(1); 
“taxation year” — 249; “written” — Interpretation Act 35(1)“writing”. 


204.86 (1) Return and payment of tax for federally- 
registered LSVCCs — Every registered labour-sponsored. ven- 
ture capital corporation and every revoked corporation shall 


(a) on or before its filing-due date for a taxation year, file with 
the Minister a return for the year under this Part in prescribed 
form and. containing prescribed information, without notice or 
demand therefor; 


(b) estimate in the return the amount of tax and penalties, if any, 
payable under this Part by it for the year; and 


(c) on or before its balance-due day for. the year, pay to the Re- 
ceiver General the amount of tax and penalties, if any, payable 
under this Part by it for the year. 


Related Provisions: 150.1(5) — Electronic filing. 


Forms: T2152: Part X.3 tax return for an LSVCC; T2152-SCH1: Calculating tax 
under subsec. 204.82(2); T2152-SCH2: Calculating tax under subsecs. 204.82(3) and 
(6) ands. 204.841; T2152A: Part X.3 tax return and request for a refund for an 
LSVCC. 


(2) Return and payment of tax for other LSVCCs — Where 
tax is payable under this Part for a taxation year by a corporation 
because. of subsection.204.82(5) or 204.85(2), the corporation shall 


(a) on or before its filing-due date for the year, file with the Min- 
ister a return for the year under this Part in prescribed form and 
containing prescribed information, without notice or demand 
therefor; 


(b) estimate in the return the amount.of tax payable under this 
Part by it for the year; and 


(c) on or before its balance-due day for the year, pay to the Re- 
ceiver General the amount of tax payable under this Part by it 
for the year. . 


Related Provisions: 150.1(5) — Electronic filing. 


Forms [subsec. 204.86(2)]: T2152: Part X.3 tax return for an LSVCC; T2152- 
SCHI: Calculating’ tax under subsec. 204.82(2); T2152-SCH2: Calculating tax under 
subsecs. 204.82(3) and (6) and s. 204.841; T2152A: Part X.3 tax return and request for 
a refund for an LSVCC. 


History: Paras. 204.86(1)(c) and (2)(c) amended by 2003, c. 15, s.. 124, applicable to 
taxation years that begin after June 2003. The paras. formerly read: 


(1)(c) within 90 days after the end of the year, pay to the Receiver General the 
amount of tax and penalties, if any, payable under this Part by it for the year. 


(2)(c) within 90 days after the end of the year, pay to the Receiver General the 
amount of tax payable under this Part by it for the year. 


S. 204.9(1) exc 


S. 204.86 amended by 1998, c. 19, s. 56, applicable to taxation years that end after 
February 18; 1997. S; 204.86 formerly read: 


204.86 Return and payment of tax — Every registered labour-sponsored ven- 
ture capital corporation and every revoked corporation shall 


(a) on or before the day on or before which it is required by section 150 to 
file its return of income under Part I for a taxation year, file with the Min- 
ister a return for the year under this Part in prescribed form and containing 
prescribed information, without notice or demand therefor; 


(b) estimate in the return the amount of tax and penalties, if any, payable 
under this Part by it for the year; and 


(c) within 90 days after the end of each taxation year, pay to the Receiver 
General the amount of tax and penalties, if any, payable under this Part by it 
for the year.) 


Definitions [s.' 204.86]: “amount”, “balance-due day” — 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “filing-due date”, “Minister”, “prescribed”, “regis- 
tered labour-sponsored venture capital corporation’? —248(1); “revoked corpora- 
tion’? — 204.8(1); “taxation year” — 249, 


204.87 Provisions applicable to Part — Subsection 150(3), 
sections 152 and 158, subsections 161(1) and (11), sections 162 to 
164 and 165. to 167, Division J of Part I and section 227.1 apply to 
this Part, with such modifications as the circumstances require. 

History [Part X.3]: Part X.3 (ss. 204.8 to 204.87) added by 1994, c. 7, Sch. II (1991, 


c. 49), s. 164, applicable after 1988, except that subpara. 204.81(1)(c)(vi) does not ap- 
ply to shares purchased before 1991. 


PART X.4 — TAX IN RESPECT OF 
OVERPAYMENTS TO REGISTERED 
EDUCATION SAVINGS PLANS 


204.9 (1) Definitions — The definitions in this subsection apply 
in this Part. 
History: The opening words of subsec. 204.9(1) amended by 1998, c. 19, subsec. 


57(1), applicable for the purpose of determining tax under Part X.4 of the Act for 
months that are after 1996. The opening words formerly. read: 


In this Part, subject to subsection (2), 


“excess amount” for a year at any time in respect of an individual 
means 


(a) for years before 2007, the amount, if any, by which the total 
of all contributions made after February 20, 1990 in the year and 
before that time into all registered education savings plans by or 
on behalf of all subscribers in respect of the individual exceeds 
the lesser of 


(i) the RESP annual limit for the year, and 


(ii) the amount, if any, by which the RESP lifetime limit for 
the year exceeds the total of all contributions made into reg- 
istered education savings plans by or on behalf of all sub- 
scribers in respect of ‘the individual in all preceding years; 
and 


(b) for years after 2006, the amount, if any, by which the total of 
all contributions made in the year and before that time into all 
registered education savings plans by or on behalf of all sub- 
- scribers in respect of the individual exceeds the amount, if any, 
by which 
(i) the RESP lifetime limit for the year exceeds 


(ii) the total of all contributions made into registered educa- 
tion savings plans by or on behalf of all subscribers in re- 
spect of the individual in all preceding years. 
Related Provisions: 146.1(2)(k)—Limit on annual RESP contributions; 
204.9(2)(a) — Where agreement entered into before February 21, 1990. 
History: The definition “excess amount” in subsec. 204.9(1) amended by 2007, c. 7H 
s. 27, applicable for the purpose of determining tax under Part X.4 of the Act for 
months that are after 2006. It formerly read: 
“excess amount” for a year at any time in respect of an individual, means the 
amount, if any, by which the total of all contributions made after February 20, 
1990 in the year and before that time into all registered education savings plans 
by or on behalf of all subscribers in respect of the individual exceeds the lesser 
of 


(a) the RESP annual limit for the year, and 
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(b) the amount, if any, by which the RESP lifetime limit for the year exceeds 
the total of all contributions made into registered education savings plans by 
or on behalf of all subscribers in respect of the individual in all preceding 
years. | 
Subsec. 204.9(1)“excess amount” amended by 1998, c. 19, subsec. 57(1), applicable 
for the purpose of determining tax under Part X.4 of the Act for months that are after 
1996. The definition formerly read: 


“excess amount”, for a year at any time in respect of a beneficiary, means the 
amount, if any, by which the total of all payments made after February 20, 1990 
in the year and before that time into all registered education savings plans by or 
on behalf of all subscribers in respect of the beneficiary exceeds the lesser of 


(a) $2,000, and 


(b) the amount, if any, by which $42,000 exceeds the total of all payments 
made into registered education sayings plans by or on behalf of all subscrib- 
ers in respect of the beneficiary in all preceding years; 


Paras. (a) and (b) of the definition “excess amount” in subsec. 204.9(1) amended by 
1997, c. 25, s. 57, applicable to months that end after 1995, except that, for payments 
made after 1989 and before 1996, 


(a) the reference to “$2,000” in para. (a) of the definition shall be read as “$1,500” 
and 


(b) the reference to “$42,000” in para. (b) of the definition shall be read as 
“$31,500”. 

Paras. (a) and (b) formerly read: 
(a) $1,500, and 


(b) the amount, if any, by which $31,500 exceeds the total of all payments made 
into registered education sayings plans by or on behalf of all subscribers in re- 
spect of the beneficiary in all preceding years: 


Registered Plans Compliance Bulletins: 1 (educational assistance payments 
(EAP) and RESP contributions). 


“RESP lifetime limit” for a year means 
(a) for 1990 to 1995, $31,500: 
(b) for 1996 to 2006, $42,000; and 


(c) for 2007 and subsequent years, $50,000. 


History: The definition “RESP lifetime limit” in subsec. 204.9(1) amended by 2007, c. 
29, s. 27, applicable for the purpose of determining tax under Part X.4 of the Act for 
months that are after 2006. It formerly read: 


“RESP lifetime limit” for a year means, 
(a) for 1990 to 1995, $31,500; and 
(b) for 1996 and subsequent years, $42,000. 


Subsec. 204.9(1)“RESP lifetime limit” added by 1998, c. 19, subsec. 57(1), applicable 
for the purpose of determining tax under Part X.4 of the Act for months that are after 
1996. 


Registered Plans Compliance Bulletins: 1 (educational assistance payments 
(EAP) and RESP contributions). 


“subscriber’s gross cumulative excess”’ at any time in respect of 
an individual means the total of all amounts each of which is the 
subscriber’s share of the excess amount for a relevant year at that 
time in respect of the individual and, for the purpose of this defini- 
tion, a relevant year at any time is a year that began before that 
time. 

History: Subsec. 204.9(1)“subscriber’s gross cumulative excess” added by 1998, c. 


19, subsec. 57(1), applicable for the purpose of determining tax under Part X.4. of the 
Act for months that are after 1996. 


“subscriber’s share of the excess amount” for a year at any time 
in respect of an individual means the amount determined by the 
formula 


(A/B) x C 
where 


A. is the total of all contributions made after February 20, 1990, in 
the year and before that time into all registered education sav- 
ings plans by or on behalf of the subscriber in respect of the 
individual; 

Bis the total of all contributions made after February 20, 1990, in 
the year and before that time into all registered education sav- 
ings plans by or on behalf of all subscribers in respect of the 
individual; and 


Income Tax Act 


C is the excess amount for the year at that time in respect of the 
individual. a 

Related Provisions: 204.9(2)(b) — Where agreement entered into before February 

21, 1990. 3 

History: Subsec. 204.9(1)“subscriber’s share of the excess amount” amended by 1998, 

c. 19, subsec. 57(1), applicable for the purpose of determining tax under Part X.4 of the 

Act for months that are after 1996. The definition formerly read: : 


“subscriber’s share of the excess amount”, for a year at any time in respect of a 
beneficiary, means the amount determined by the formula 


AM 
meee 
B 
where 
A. is the total of all payments made in the year and before that time into all 
registered education savings plans by or on behalf ‘of the subscriber in re- 
spect of the beneficiary, ! a } 
B is the total of all payments made in the year and before that time into all 


registered education savings plans by or on behalf of all subscribers in re- 
spect of the beneficiary, and ; 


C is the excess amount for the year at that time in respect of the beneficiary, 


(1.1) Application of subsec. 146.1(1) — The definitions in sub- 
section 146.1(1) apply to this Part. 


(2) Agreements before February 21, 1990 — Where a sub- 
scriber is required, pursuant to an agreement in writing entered into 
before February 21, 1990, to make payments of specified amounts 
on a periodic basis into a registered education savings plan in fe- 
spect of a beneficiary, and the subscriber makes at least one pay- 
ment under the agreement before that day, : 


(a) the excess amount for a year in respect of the beneficiary 
shall be deemed not to exceed the excess amount for the year 
that would be determined under subsection (1) if the total of all 
such payments made in the year and, where the agreement so 
provides, amounts paid in the year in satisfaction of the require- 
ment to make such payments under all such agreements by all 
such subscribers in respect of the beneficiary were equal to the 
lesser of the amounts described in paragraphs (a) and (b) of the 
definition “excess amount” in subsection (1); and 


(b) in determining a subscriber’s share of an excess amount fora 
year, any payment included in the total described in paragraph 
(a) in respect of the year shall be excluded in determining the 
values for A and B in the definition “subscriber’s share of the 
excess amount” in subsection (1). 


(3) Refunds from unregistered plans — For the purposes of 
subsection (1) and section 146.1, where an individual entered into 
an education savings plan before February 21, 1990, pursuant to a 
preliminary prospectus issued by a promoter, and the promoter re- 
funds all payments made into the plan and all income accrued 
thereon to the individual, each payment made by the individual into 
a registered education savings plan before December 31, 1990 shall 
be deemed to be a payment made before February 21, 1990, to the 
extent that the total of all such payments does not’ exceed the 
amount so refunded to the individual. 


(4) New beneficiary — For the purposes of this Part, if at any 
particular time an individual (in this subsection referred to as the 
“new beneficiary”) becomes a beneficiary under a registered educa- 
tion savings plan in place of another individual (in this subsection, 
referred to as the “former beneficiary”) who ceased at or before the 
particular time to be a beneficiary under the plan, 


(a) except as provided by paragraph (b), each contribution made 
at an earlier time by or on behalf of a subscriber into the plan in 
respect of the former beneficiary is deemed also to have been 
made at that earlier time in respect of the new beneficiary; 


(b) except for the purpose of applying this subsection to a re- 
placement of a beneficiary after the particular time, applying 
subsection (5) to a distribution after the particular time and ap- 
plying subsection 204.91(3) to events after the particular time, 
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paragraph (a) does not apply as a consequence of the replace- 
ment at the particular time of the former beneficiary if 


(i) the new beneficiary had not attained 21 years of age 
before the particular time and a parent of the new beneficiary 
was a parent of the former beneficiary, or 


(ii) both beneficiaries were connected by blood relationship 

or adoption to an original subscriber under the plan and 
neither had attained 21 years of age before the particular 
time; and os 


(c) except where paragraph (b) applies, each contribution made 

by or on behalf of a subscriber under the plan in respect of the 

former beneficiary under the plan is, without affecting the deter- 

mination of the amount withdrawn from the plan in respect of 

the new beneficiary, deemed to have been withdrawn at the par- 
ticular time from the plan to the extent that it was not withdrawn 
before the particular time. 


History: Para. 204.9(4)(b) amended by 1999, c. 22, s. 71, applicable to replacements 
of beneficiaries that occur after 1997. It formerly read: 


(b) except for the purpose of applying this subsection to a replacement of a bene- 
ficiary after the particular time, applying subsection 204.9(5) to a distribution 
after the particular time and applying subsection 204.91(3) to events after the 
particular time, paragraph 204.9(4)(a) does not apply as a consequence of the 
replacement at the particular time of the former beneficiary where the new bene- 
ficiary had not attained 21 years of age at the particular time and a parent of the 
new beneficiary was a parent of the former beneficiary; and 


Subsec. 204.9(4) amended by 1998, c. 19, subsec. 57(2), applicable to replacements of 
beneficiaries and distributions that occur after 1996. Subsec. 204.9(4) formerly read: 


(4) For the purposes of this Part, 


(a) where at any time an individual (in this paragraph referred to as the “new 
beneficiary”) becomes a beneficiary under a registered education savings 
plan in place of another individual (in this paragraph referred to as the “for- 
mer beneficiary”) who ceases at that time to,be a beneficiary under the plan, 
all payments made before that time into the plan in respect of the former 
beneficiary shall be deemed to have been made in respect of the new benefi- 
ciary; and 


(b) where at any time property is transferred from a trust governed by a 
registered education savings plan (in this paragraph referred to as the “trans- 
feror plan”) to a trust governed by another registered education savings plan 
(in this paragraph referred to as the “transferee plan”), unless a beneficiary 
under the transferee plan was, immediately before that time, a beneficiary 
under the transferor plan, all payments made before that time in respect of 
all beneficiaries under the transferor plan shall be deemed to have been 
made in respect of the beneficiaries under the transferee plan. 


(5) Transfers between plans — For the purposes of this Part, if 
property held by a trust governed by a registered education savings 
plan (in this subsection referred to as the “transferor plan”) is dis- 
tributed at a particular time to a trust governed by another registered 
education savings plan (in this subsection referred to as the “trans- 
feree plan’), 


(a) except as provided by paragraphs (b) and (c), the amount of 
the distribution is deemed not to have been contributed into the 
transferee plan; 


(b) subject to paragraph (c), each contribution made at any ear- 
lier time by or on behalf of a subscriber into the transferor plan 
in respect of a beneficiary under the transferor plan is deemed 
also to have been made at that earlier time by the subscriber in 
respect of each beneficiary under the transferee plan, 


(c) except for the purpose of applying this subsection to a distri- 
bution after the particular time, applying subsection (4) to a re- 
placement of a beneficiary after the particular time and applying 
subsection 204.91(3) to events after the particular time, para- 
graph (b) does not apply as a consequence of the distribution 
where 


(i) any beneficiary under the transferee plan was, immedi- 
ately before the particular time, a beneficiary under the trans- 
feror plan, or 


S. 204.91(3) 


(ii) a parent of a beneficiary under the transferee plan was a 
parent of an individual who. was, immediately before the par- 
ticular time, a beneficiary under the transferor plan and 


(A) the transferee plan is a plan that allows more than one 
beneficiary under the plan at any one time, or 


(B) in any other case, the beneficiary under the transferee 
plan had not attained 21 years of age at the time, the trans- 
feree plan was entered into; 


(d) where subparagraph (c)(i) or (ii) applies in respect of the dis- 
tribution, the amount of the distribution is. deemed not. to have 
been withdrawn from the transferor plan; and 


(e) each subscriber under the transferor plan is deemed to be a 
subscriber under the transferee plan. . 


Related Provisions; 146.1(2)(g.2), (i.2) — Restrictions on transfers between RESPs; 
146.1(6.1) — Effect of transfers between RESPs. 


History: Subpara. 204:9(5)(c)(ii) amended by 2011, c. 24,'s. 62, applicable in respect 
of property transferred after 2010. The subpara. formerly read: 


(ii) a beneficiary under the transferee plan had not attained.21 years ofjage at the 
particular time and_a parent of the beneficiary was a parent of an individual who 
was, immediately before the particular time, a beneficiary under the transferor 
plan; 
Subsec. 204.9(5) added by 1998,'c. 19, subsec. 57(2), applicable to replacements of 
beneficiaries and distributions that occur after 1996. 


Definitions: . ° “amount” — 248(1); “beneficiary” | “contribution” —146.1(1), 
204.9(1:1);' “excess // amount” — 204.9(1); “individual” — 248(1), “parent” 
252(2)(a); “property” —248(1); “registered education savings plan”. — 146.1(1), 
204.9(1:1),. 248(1); “RESP: annual ‘limit’ — 146.1(1),)204.9(1.1); “RESP lifetime 
limit” — 204.9(1); “share” — 248(1); “‘subscriber” — 146.1(1), 204.9(1.1); “sub- 
scriber’s share of the excess amount” — 204.9(1); “trust” — 146.1(1), 204.9(1.1); 
“writing” — Interpretation Act 35(1). 


204.91 (1) Tax payable by subscribers — Every subscriber 
under a registered education savings plan shall pay a tax under this 
Part in respect of each month equal to 1% of the amount, if any, by 
which 
(a) the total of all amounts each of which is the subscriber’s 
gross cumulative excess at the end of the month in respect of an 
individual 
exceeds 


(b) the total of all amounts each of which is the portion of such 
an excess that has been withdrawn from a registered education 
savings plan before the end of the month. 


Regulations: 103(8) (withholding of tax at source). 


(2) Waiver of tax — If a subscriber under'a registered education 
savings plan would, but for this subsection, be required to pay. a tax 
in respect of a month under subsection (1) in respect of an-indivi- 
dual, the Minister may waive or cancel all or part of the tax where it 
is just and equitable to do so having regard to all the circumstances, 
including 


(a): whether, the tax arose as a consequence of reasonable error; 


(b) whether, as'a consequence of one or more transactions or 
events to which subsection 204.9(4) or.(5) applies, the tax:is.ex- 
cessive; and 


(c) the extent to which further contributions could be made into 
registered education savings plans in respect, of the individual 
before the end of the month without causing additional tax to be 
payable under this Part if this Part were read without reference 
to this subsection. 


(3) Marriage [or common-law partnership] breakdown — If 
at any time an individual (in this subsection referred to as the “for- 
mer subscriber”) ceases to be a subscriber under a registered educa- 
tion savings plan as a consequence of the settlement of rights aris- 
ing out of, or on the breakdown of, the marriage or common-law 
partnership of the former subscriber and another individual (in this 
subsection referred to as the “current subscriber”) who is a sub- 
scriber under the plan immediately. after that: time, for the purpose 
of determining tax payable under this. Part in respect of a month that 
ends after that time, each contribution made before that time into 
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the plan by or on behalf of the former subscriber is deemed to have 
been made into the plan by the current subscriber and not by or on 
behalf of the former subscriber. 


(4) Deceased subscribers — For the purpose of applying this 
section where a subscriber has died, the subscriber’s estate is 
deemed to be the same person as, and a continuation of, the sub- 
scriber for each month that ends after the death. 


Related Provisions [s. 204.91]: 18(1)(t) — Tax is non-deductible. 


History: Subsec. 204.91(3) amended by 2000, c. 12, Sch. 2, s. 9, to replace “marriage” 
with “marriage or common-law partnership”, applicable to 2001 er seq., in force July 
31, 2000. See also the transitional rules reproduced in the History to 248(1)“common- 
law partner”. 


S. 204.91 amended by 1998, c. 19, s. 58, subsec. (1) applicable for the purpose of 
determining tax under Part X.4 of the Act for months that are after 1996, subsec. (2) 
applicable for the purpose of determining tax under Part X.4 of the Act for months that 
are after January 1990, and subsecs. (3) and (4) applicable for the purpose of determin- 
ing tax under Part X.4 of the Act for months that are after 1997, S. 204.91 formerly 
read: 


204.91 Tax payable by subscribers — Each subscriber under a registered edu- 
cation savings plan shall, in respect of each month, pay a tax under this Part 
equal to 1% of the subscriber’s share of each excess amount for a year at the end 
of that month in respect of a beneficiary or former beneficiary under the plan, to 
the extent that the amount of the share is not withdrawn from the plan before the 
end of that month. 
Definitions [s. 204.91]: “amount”, “common-law partnership” — 248(1); “contribu- 
tion” — 146.1(1), 204.9(1.1); “estate” — 104(1), 248(1); “individual”, “Minister — 
248(1); “month” — Interpretation Act 35(1); “person” — 248(1); “registered education 
savings plan” — 146.1(1), 204.9(1.1), 248( 1); “subscriber” — 146.1(1), 204.9(1.1); 
“subscriber’s gross cumulative excess”? — 204.9(1). 


204.92 Return and payment of tax — Every person who is lia- 
ble to pay tax under this Part in respect of a month in a year shall, 
within 90 days after the end of the year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable 
under this Part by the person in respect of each month in the 
year; and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by the person under this Part in respect of each month in the 
year. 

Related Provisions: 150.1(5) — Electronic filing. 

Definitions [s. 204.92]: “amount”, “Minister” — 248(1): “month” — Interpretation 

Act 35(1); “person’’, “prescribed” — 248(1), 

Regulations: 103(8) (withholding of tax at source). 

Forms: T1E-OVP: Individual tax return for RESP excess contributions. 


204.93 Provisions applicable to Part — Subsections 150(2) 
and (3), sections 152, 158 and 159, subsections 161(1) and (11), 
sections 162 to 167 and Division J of Part I are applicable to this 
Part, with such modifications as the circumstances require. 

History [Part X.4]: Part X.4 (ss. 204.9 to 204.93) added by 1994, c. 7, Sch. IT (1991, 
c. 49), s, 165, applicable to months ending after January 1990, except that a return 
referred to in s. 204,92 that was filed before March 16, 1992 shall be deemed to have 
been filed in accordance with the requirements of that section and a payment referred 
to in that section that was paid before March 16, 1992 shall be deemed to have been 
paid in accordance with the requirements of that section: 


PART X.5 — PAYMENTS UNDER 
REGISTERED EDUCATION SAVINGS PLANS 


204.94 (1) Definitions — The definitions in subsection 146.1(1) 
apply for the purposes of this Part, except that the definition “sub- 
scriber” in that subsection shall be read without reference to para- 


graph (c). 


(2) Charging provision — Every person shall pay a tax under 
this Part for each taxation year equal to the amount determined by 
the formula 


Income Tax Act 


pplication: The November 5, 2010 draft legislation (misc. tect 
amend the opening words of subsec. 20 ) to read as abov 


£ 


ecial 20% tax 


.1(1) as the 
department, agency or institution that maintains the child or the public trustee or 
curator of the province in which the child resides. Child welfare services are gener- 
ally administered by a provincial government department. However, some juris 
tions, including Ontario and Nova Scotia, have created independent non-profit orga- 
nizations to provide these services. While paragraph 149(1)(1) will provide an 
exemption from regular income tax with respect to any accumulated income pay- 
ments made to child welfare agencies in these provinces, there is no comparable ex- 
emption from Part X.5 tax. Child welfare agencies in Ontario and Nova Scotia may 
thus be liable for Part X.5 tax on accumulated income payments from RESPs set up. 
on behalf of children under their care. . — - 


Subsection 204.94(2) is amended so that it does not apply to a public primary - 
caregiver as defined in subsection 146.1(1). This will ensure that all child welfare _ 
organizations — regardless of legal structure — are able to reallocate the full amount — 
of any investment income from an RESP that is not used for the beneficiary’s post- — 
secondary education to other RESPs established for other children under the organi- 

zation’s care. The amendment is consistent with the fact that non-profit child welfare _ 
organizations are already exempt from regular income tax on accumulated income ~ 
payments and will provide comparable tax treatment for all RESPs established Dy 
child welfare organizations. Penk 4 


Letter from Dept. of Finance, Jan. 7, 2008: Ms. Lenore Burton, Director 
General, Canada Education Savings Program, Human Resources and Social Devel- 
opment Canada, 140 Promenade du Portage, Phase IV, Gatineau, Qc KIA 0J9 


Dear Ms. Burton: 


This is in reply to your letter of April 13, 2007 in which you request that we consider 
an amendment to the Income Tax Act (Act) to address an anomaly in the tax treat- 
ment of child welfare organizations that have established registered education sav- - 
ings plans (RESPs) on behalf of children in their care. We also acknowledge several 
discussions between our respective officials on this matter. Please excuse the delay in _ 
replying. : TO cette. i aes i 
Under section 146.1 of the Act, an RESP may be established on behalf of a child in — 
care by the child’s “public primary caregiver”, which is defined as the department, 
agency or institution that maintains the child or the public trustee or curator of the 
province in which the child resides. We understand that child welfare services *r- 
ally are administered by a provincial government department. However, Ontario and — 
Nova Scotia have created independent non-profit organizations to provide child + 

fare services, : : ae aa 


We understand that, in the course of coordinating a common RESP provider for chil 
dren in care across Canada, concern was raised that the child welfare agencies in 
Ontario and Nova Scotia may be subject to the 20 percent tax on accumulated in- 
come payments in Part X.5 of the Act. oa i 


As you know, this special tax generally applies where an RESP is termin ul 
the beneficiary does not pursue post-secondary education and the acc ul ‘in- 
vestment income is paid out to the subscriber. The tax is intended to discourage the 
use of RESPs strictly for tax deferral purposes and is in addition to regular income — 
tax. £ : Yipes y 2 a3 aot aN 


While paragraph 149(1)(1) of the Act will provide an exemption from regular income _ 
tax with respect to any accumulated income payments made to child welfare ag 
in these provinces, there is no comparable exemption from Part X.5 tax. 


We understand that this is not an issue for most provinces, as any accumulated in- 
come payments made from an RESP established by a provincial government depart- 
ment would be immune from taxation under the constitution [Constitution Act, 1867 
s. 125 — ed.] However, because Ontario and Nova Scotia use non-profit ors 


zations — regardless of legal structure — are able to reall 

any investment income of an RESP that is not used for the beneficiat 
dary education to other RESPs established for other children under th 
care. 3 s 
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(A+B-C)xD 


where 


A is the total of all amounts each of which is an accumulated in- 
come payment made at any time that is 


(a) either 


(i) under a registered education savings plan under which 
the person is a subscriber at that time, or 


(ii) under a registered education savings plan under which 
there is no subscriber at that time, where the person has 
been a spouse or common-law partner of an individual 
who was a subscriber under the plan, and 


(b) included in computing the person’s income under Part I 
for the year; 


B is the total of all amounts each of which is an accumulated in- 
come payment that is 


(a) not included in the value of A in respect of the person for 
the year, and 


(b) included in computing the person’s income under Part I 
for the year; 


C. is the lesser of 


(a) the lesser of the value of A in respect of the person for the 
year and the total of all amounts each of which is an amount 
deducted under subsection 146(5) or (5.1) in computing the 
person’s income under Part I for the year, and 


(b) the amount, if any, by which $50,000 exceeds the total of 
all amounts each of which is-an amount determined under 
paragraph (a) in respect of the person for a preceding taxa- 
tion year; and 


(a) where a tax, similar to the tax provided under this Part, is 
payable by, the person for the year under a law of the prov- 
ince of Quebec, 12%, and 


(b) in any other case, 20%. 


Related Provisions: 146(21.1)— Contribution to Saskatchewan Pension Plan 
deemed to be RRSP premium for purposes of Part X.5; 147.5(11) — Pooled registered 
pension plan contribution deemed to be RRSP premium for purposes of.C(@); 257 — 
Formula cannot calculate to less than zero. 


History: Subsec. 204.94(2) amended by 2000,.c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to 2001 er seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


The formula in subsec. 204.94(2), and para. (b) of the description of C amended, and 
the description of D added, by 1999, c. 22, subsecs. 72(1)-(3), the formula and the 
description of D applicable to 1998 et seq., and para. (b) applicable to 1999 et seq. The 
formula and para. (b) formerly read: 


0.2 x (A +B-C) 


(b) the amount, if any, by which $40,000 exceeds the total of all amounts each of 
which is an amount determined under paragraph 204.94(2)C(a) in respect of the 
person for a preceding taxation year. 


Subsec. 204.94(2) added by 1998, c. 19, s. 59, applicable to 1998 et seq. 
Regulations: 103(8) (withholding of 20% at source). 


S. 205(1) ben 


(3) Return and payment of tax — Every person who is liable to 
pay tax under this.Part for a taxation year shall, on or before, the 
person’s filing-due date for the year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the: amount of tax payable under this 
Part by the person for the year; and 


(c) pay to the Receiver General the amount of tax payable under 
this Part by the person for the year. 


Related Provisions: 156.1(1)‘‘net tax owing”(b)A — Part X.5 tax included in calcu- 
lation of instalment threshold. 


(4) Administrative rules — Subsections 150(2) and (3), sections 
152, 155 to 156.1 and 158 to 167 and Division J of Part I apply with 
any modifications that the circumstances require. 

Related Provisions: 156.1(1)“net tax owing”(b)A — Part X.5 tax included in calcu- 
lation of instalment threshold: 

Regulations: 103(8) (withholding of 20% at source). 

History: Part X.5 (s. 204.94) added by 1998, c. 19, s. 59, applicable to 1998 er seq. 
Definitions [s. 204.94]: “accumulated income payment” — 146.1(1), 204.94(1); 


29. 6, 


“amount”, “common-law partner’, “filing-due date”, “individual”, “Minister”, “per- 
son”, “prescribed” — 248(1); “public primary caregiver” — 146.1(1); “registered edu- 
cation savings plan” — 146.1(1), 204.94(1), 248(1); “subscriber” — 204.94; “tax paya- 
ble” — 248(2); “taxation year’ — 249. 


PART XI — TAXES IN RESPECT OF 
REGISTERED DISABILITY SAVINGS PLANS 


205. (1) Definitions — The following definitions apply in this 
Part. 


“advantage”, in relation to a registered disability savings plan, 
means any benefit or loan that is conditional in any way on the exis- 
tence of the plan other than 


(a) a disability assistance payment; 


(b) a contribution made by, or with the written consent of, a 
holder of the plan; 


(c) a transfer in accordance with subsection 146.4(8); 


(d) an amount paid under or because of the Canada Disability 
Savings Act or a designated provincial program as defined in 
subsection 146:4(1); 


(e) a benefit derived from the provision of administrative or in- 
vestment services in respect of the plan; or 


(f) a loan 


(i) made in the ordinary course of the lender’s ordinary busi- 
ness of lending money if, at the time the loan was made, 
bona fide arrangements were made for repayment of the loan 
within a reasonable time, and 


(ii) whose sole purpose was to enable a person to make a 
contribution to the plan. 
Related Provisions: 206.2 — Tax on advantage. 
History: Para. (d) of the definition “advantage” in subsec. 205(1) amended by 2010, c. 
12, s. 20, applicable to 2009 et seq. It formerly read: 
(d) an amount paid under the Canada Disability Savings Act, 


“allowable refund” of a person for a calendar year means the total 
of all amounts each of which is a refund to which the person is 
entitled under subsection 206.1(4) for the year. 

Related Provisions: 207(2) — Refund of allowable refund. 


“benefit”, in relation to a registered disability savings plan, in- 
cludes any payment or allocation’ of an amount to the plan that is 
represented to be a return on investment in respect of property held 
by the. plan trust, but which cannot reasonably be considered, hav- 
ing regard to all the circumstances, to be on terms and conditions 
that would apply to.a similar transaction in an open market between 
parties dealing with each other at arm’s length and acting prudently, 
knowledgeably and willingly. 
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Related Provisions: 206.2(2)(a) — Tax, on benefit. 


“qualified investment” for a trust governed by a registered disabil- 

ity savings plan means 
(a) an investment that would be described by any of paragraphs 
(a) to (d), (f) and (g) of the definition “qualified investment” in 
section 204 if the reference in that definition to “a trust governed 
by a deferred profit sharing plan or revoked plan” were read as a 
reference to “a trust governed by a registered disability savings 
plan” and if that definition were read without reference to the 
words “with the exception of excluded property in relation to the 
trust’; 


(b) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(1), the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, and 


(ii) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
and administration charges were ignored, approximate the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract; 


(c) a contract for an annuity issued by a licensed annuities pro- 
vider where 


(i) annual or more frequent periodic payments are or may be 
made under the contract to the holder of the contract, 


(1i) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, 


(iii) neither the time nor the amount of any payment under 
the contract may vary because of the length of any life, other 
than the life of the beneficiary under the plan, 


(iv) the day on which the periodic payments began or are to 
begin is not later than the end of the later of 


(A) the year in which the beneficiary under the plan at- 
tains the age of 60 years, and 


(B) the year following the year in which the contract was 
acquired by the trust, 


(v) the periodic payments are payable for the life of the bene- 
ficiary under the plan and either there is no guaranteed period 
under the contract or there is a guaranteed period that does 
not exceed 15 years, 


(vi) the periodic payments 
(A) are equal, or 


(B) are not equal solely because of one or more adjust- 
ments that would, if the contract were an annuity under a 
retirement savings plan, be in accordance with subpara- 
graphs 146(3)(b)(iii) to (v) or that arise because of a uni- 
form reduction in the entitlement to the periodic payments 
as a consequence of a partial surrender of rights to the 
periodic payments, and 
(vil) the contract requires that, in the event the plan must be 
terminated in accordance with paragraph 146.4(4)(p), any 
amounts that would otherwise be payable after the termina- 
tion be commuted into a single payment: and 


(d) a prescribed investment. 


Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed listed; 206.1 — Tax on non-qualified investments; Reg. 221(2) — Infor- 
mation return reporting that securities are qualified investments, 


Regulations: 4900(1), (5) (prescribed investments for para. (d)). 


(2) Definitions in subsec. 146.4(1) — The definitions in sub- 
section 146.4(1) apply in this Part. 

History [s. 205]: Part XI (ss. 205-207) added by 2007, c. 35, s.'120, applicable to 
2008 et seq. 

Definitions [s. 205]: “amount”, “annuity” — 248(1); “arm’s length” — 251(1); 
“benefit” — 205(1); “business” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255, Interpretation Act 35(1); “deferred profit sharing plan” — 


Income Tax Act 


147(1), 248(1); “designated provincial program” — 146.4(1); “disability assistance 
payment” — 146.4(1), 205(2); “holder” — 146.4(1), 205(2); “licensed annuities pro- 
vider” — 147(1), 248(1);. “listed” — 87(10); ‘person’ — 248(1); “plan. trust” — 
146.4(1), 205(2); “prescribed”, “property” — 248(1); “registered disability savings 
plan” — 146.4(1), 248(1); “retirement savings plan” — 146(1), 248(1); “trust” — 
104(1), 248(1), (3); “written” — Interpretation Act 35(1)“writing”. oy 


206. (1) Tax payable where inadequate consideration — A 
tax is payable under this Part for a calendar year in connection with 
a registered disability savings plan if, in the year, a trust governed 
by the plan 
(a) disposes of property for consideration less than the fair mar- 
ket value of the property at the time of the disposition, or for no 
consideration; or 


(b) acquires property for consideration greater than the fair mar- 
ket value of the property at the time of the acquisition. 


Related Provisions: 206(2) — Amount of tax; 206(4) — Payment of tax by Minister 
to new plan; 206.4 — Waiver of tax by Minister; 207(1) — Return and payment of tax. 


(2) Amount of tax payable — The amount of tax payable in re- 
spect of each disposition or acquisition described in subsection (1) 
is 


(a) the amount by which the fair market value differs from the 
consideration; or 

(b) if there is no consideration, the amount of the fair market 
value. 


(3) Liability for tax — Each person who is a holder of a registered 
disability savings plan at the time that a tax is imposed under sub- 
section (1) in connection with the plan is jointly and severally, or 
solidarily, liable to pay the tax. 


(4) Payment of amount collected to RDSP — Where a tax 
has been imposed under subsection (1) in connection with a regis- 
tered disability savings plan of a beneficiary, the Minister may pay 
all or part of any amount collected in respect of the tax to a trust 
governed by a registered disability savings plan of the beneficiary 
(referred to in this subsection as the “current plan’) if 


(a) it is just and equitable to do so having regard to all circum- 
stances; and 


(b) the Minister is satisfied that neither the beneficiary nor any 
existing holder of the current plan was involved in the transac- 
tion that gave rise to the tax. 


Related Provisions: 206(5) — Payment deemed not to be a contribution. 


(5) Deemed not to be contribution — A payment under sub- 
section (4) is deemed not to be a contribution to a registered disabil- 
ity savings plan for the purposes of section 146.4. 

History [s. 206]: S. 206 added by 2007, c. 35, s. 120, applicable to 2008 et seq. 
Definitions [s. 206]: “amount” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “disposition” — 248(1); “holder”? — 146.4(1), 205(2); “Minister”, “person”, 
“property” — 248(1); “registered disability savings plan” — 146.4(1), 248(1); 
“trust” — 104(1), 248(1), (3). 


206.1 (1) Tax payable on non-qualified investment — A tax 
is payable under this Part for a calendar year in connection with a 
registered disability savings plan if, in the year, 
(a) the trust governed by the plan acquires property that is not a 
qualified investment for the trust; or 
(b) property held by the trust governed by the plan ceases to be a 
qualified investment for the trust. . ; 


Related Provisions: 206.1(2) — Amount of tax; 206.1(4) — Refund of tax on dis- 
position of investment; 206.4 — Waiver of tax by Minister; 207(1) — Return and pay- 
ment of tax. 


(2) Amount of tax payable — The amount of tax payable, 
(a) in respect of each property described in paragraph (1)(a), is 
50% of the fair market value of the property at the time it was 
acquired by the trust; and xICy 
(b) in respect of each property described in paragraph (1)(b), is 
50% of the fair market value of the property at the time immedi- 
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ately before the time: it ceased to be a qualified investment for 
the trust. 


(3) Liability for tax — Each person who is a holder of a registered 
disability savings plan at the time that a tax is imposed under sub- 
section (1) in connection with the plan is jointly and severally, or 
solidarily, liable to pay the tax. 


(4) Refund of tax on disposition of non-qualified invest- 
ment — Where in a calendar year a trust governed by a registered 
disability savings plan disposes of a property in respect of which a 
tax is imposed under subsection (1), the person or persons who are 
liable to pay the tax are entitled to a refund for the year of an 
amount equal to 


(a) except where paragraph (b) applies, the lesser of 
(i) the amount of the tax so imposed, and 
(ii) the proceeds of disposition of the property; and 
(b) nil, 
(i) if it is reasonable to expect that any of those persons knew 
or ought to have known at the time the property was acquired 


by the trust that it was not, or would cease to be, a qualified 
investment for the trust, or 


(ii) if the property is not disposed of by the trust before the 
end of the calendar year following the calendar year in which 
the tax arose, or any later time that the Minister considers 
reasonable in the circumstances. 


Related Provisions: 206.1(5) — Apportionment of refund. 


(5) Apportionment of refund — Where more than one person is 
entitled to a refund under subsection (4) for a calendar year in re- 
spect of the disposition of a property, the total of all amounts so 
refundable shall not exceed the amount that would be so refundable 
for the year to any one of those persons in respect of that disposi- 
tion if that person were the only person entitled to a refund for the 
year under that subsection in respect of the disposition. If the per- 
sons cannot agree as to what portion of the refund each can so 
claim, the Minister may fix the portions. 


(6) Deemed disposition and reacquisition — For the pur- 
poses of this Act, where at any time property held by a plan trust in 
respect of which a tax was imposed under subsection (1) subse- 
quently becomes’a qualified investment for the trust, the trust is 
deemed to have disposed. of the property at that time for proceeds of 
disposition equal to its. fair market value at that time and to have 
reacquired it immediately after that time at a cost equal to that fair 
market value. 

History [s. 206.1]: S. 206.1 added by 2007, c. 35, s. 120, applicable to 2008 et seq. 
Definitions [s. 206.1]: “amount” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “disposition” — 248(1); “holder” — 146.4(1),. 205(2); “Minister”, “per- 
son” — 248(1); “plan trust” — 146.4(1), 205(2); “property” — 248(1); “qualified in- 
vestment” — 205(1); “registered disability . savings plan” — 146.4(1),  248(1); 
“trust” — 104(1), 248(1), (3). 


206.2 (1) Tax payable where advantage extended — A tax is 
payable under this Part for a calendar year in connection with a reg- 
istered disability savings plan if, in the year, an advantage in rela- 
tion to the plan is extended to a person who is, or who does not deal 
at arm’s length with, a beneficiary under, or a holder of, the plan. 


Related Provisions: 206.2(2) — Amount of tax; 206.4 — Waiver of tax by Min- 
ister; 207(1) — Return and payment of tax. 


(2) Amount of tax payable — The amount of tax payable in re- 
spect of an advantage described in subsection (1) is 


(a) in the case of a benefit, the fair market value of the benefit; 
and 


(b) in the case of a loan, the amount of the loan. 


(3) Liability for tax — Each person who is a holder of a registered 
disability savings plan at the time that a tax is imposed under sub- 
section (1) in connection with the plan is jointly and severally, or 
solidarily, liable to pay the tax. If, however, the advantage iS ex- 
tended by the issuer of the plan or by a person not dealing at arm’ s 


S. 207(3) 


length with the issuer; ‘the issuer is liable to pay the tax and not the 
holders. 
History [s. 206.2]: S. 206.2 added by 2007, ¢..35, s. 120, applicable to 2008 et seq. 


Definitions [s. 206.2]: “advantage” — 205(1); /“amount” —+248(1); “arm’s 
length” — 251(1); “benefit” — 205(1); “calendar year” — Interpretation Act 37(1)(a); 
“holder” — 146.4(1), 205(2); “person” — 248(1); “registered disability savings 
plan” — 146.4(1), 248(1). 


206.3 (1) Tax payable on use of property as security — 
Every issuer. of a registered: disability savings plan. shall pay a tax 
under this Part for a calendar year if, in the year, with the consent or 
knowledge of the issuer, a trust governed by the plan uses or per- 
mits to be used any property held by the trust as security for indebt- 
edness of any kind. 


Related Provisions: 206.3(2) — Amount of tax; 206.4 — Waiver of tax by Min- 
ister; 207(1) — Return and payment of tax. 


(2) Amount of tax payable — The amount of tax payable in re- 
spect of each property described in subsection (1) is equal to the fair 
market value of the property at the time the property commenced to 
be used. as security. 

History [s. 206.3]: 'S. 206.3 added by 2007;'c. 35, s. 120, applicable to 2008 er seq 
Definitions [s. 206:3]: “amount” — 248(1);: “calendar year” — Interpretation Act 
37(1)(a);_ “property” — 248(1);, “registered disability savings plan” — 146.4(1), 
248(1); “security” — Interpretation Act 35(1); “trust” — 104(1), 248(1), (3). 


206.4 Waiver of liability — If a person would otherwise be liable 
to pay a tax under this Part for a calendar year, the Minister may 
waive or cancel all or part of the liability where it is just and equita- 
ble to do so having regard to all the circumstances, including 


(a) whether the. tax arose as .a consequence, of reasonable error; 
and 


(b) the extent to which the transaction which gave rise to the tax 
also gave rise to another tax under this Part. 
History [s. 206.4]: S. 206.4 added by 2007, c. 35,.s. 120, applicable to 2008 et seq. 


Definitions [s. 206.4]: “calendar year’ — Interpretation Act 37(1)(a); “Minister”, 
“person” — 248(1). 


207. (1) Return and payment of tax — Every person who is lia- 
ble to: pay tax under this Part for a calendar year shall within 90 
days after the end of the year 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information including 


(i) an estimate of the amount of tax payable under this Part 
by the person, for the year, and 


(ii)an estimate’ of the amount of any:refund to which the per- 
son is entitled under this Part for the ‘year; and 


(b) pay to the Receiver General the amount, if any, by which the 
amount of the. person’s tax payable under this Part for the year 
exceeds the person’s. allowable. refund for the, year. 


Forms; RC4532; Individual tax return for registered disability, savings plan (RDSP). 


(2) Refund — Where a person has filed a return under this Part for 
a calendar year within three years after the end of the year, the 
Minister 


(a) may, on sending the notice of assessment for the year, refund 
without application any allowable refund of the person for the 
year, to the extent that it was not applied against the person’s tax 
payable under paragraph (1)(b); and 

(b) shall, with all due dispatch, make the. refund referred to in 
paragraph (a) after sending the notice of assessment if an appli- 
cation for it has been made in writing by the person within three 
years after the sending of an original notice of assessment for 
the year. 

Related Provisions: 244(14), (14:1) — Date when notice sent. 


History: Paras. 207(2)(a) and (b) amended by 2010, c. 25, s. 56, to substitute “send- 
ing” for “mailing” in three places, in force on December 15, 2010. 


(3) Multiple holders — Where two or more holders of a regis- 
tered disability savings plan are jointly and severally, or solidarily, 
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liable with each other to pay a tax under this Part for a calendar year 
in connection with the plan, 


(a) a payment by any of the holders on account of that tax liabil- 
ity shall to the extent of the payment discharge the joint liability; 
and 


(b) a return filed by one of the holders as required by this Part 
for the year is deemed to have been filed by each other holder in 
respect of the joint-liability to which the return relates, 


(4) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158 to 167 and Division J of Part I apply to 
this Part with any modifications that the circumstances require. 
History [s. 207]: S. 207 added by 2007, c. 35, s. 120, applicable to 2008 et seq 


Definitions [s. 207]: “allowable refund” — 205(1); “amount”, “assessment”? — 
248(1); “calendar year’ — Interpretation Act 37(1)(a); “holder” — 146.4(1), 205(2); 


“Minister”, “person”, “prescribed” — 248(1); “registered disability savings plan” — 
146.4(1), 248(1); “writing” — Interpretation Act 35(1). 


History [former ss. 205-207]: Former Part XI (former ss. 205-207) repealed by 
2005, c. 30, s. 14, applicable to months that end after 2004. It formerly read: 


Part XI — Tax in respect of Certain Property Acquired by Trusts, 
etc., Governed by Deferred Income Plans 


205. Application of Part — This Part applies in respect of a taxpayer that is 


(a) a corporation described in paragraph 149(1)(0.1) or (0.2) or a trust de- 
scribed in paragraph 149(1)(0) or (0.4), other than a trust described in para- 
graph 149(1)(o) 


(i) established for the exclusive benefit of non-residents working outside 
Canada, or 


(ii) the only beneficiaries of which are persons whose entitlement there- 
under arises by virtue of employment outside Canada: 


(b) a trust governed by a registered retirement savings plan; XI 
(c) a trust governed by a deferred profit sharing plan; tion 
(d) [Repealed under former Act] XI 
(e) a trust governed by a registered retirement income fund: 
(f) a registered investment; or 


(g) any other person, other than a prescribed person, exempt from tax under 
Part I on its taxable income. 


206. (1) Definitions — In this Part, 


“affiliate” of a corporation (in this definition referred to as the “parent corpora- 
tion”) at any time is any other corporation where, at that time, 


(a) the parent corporation controls the other corporation, 


(b) the parent. corporation or a corporation controlled by the parent corpora- 
tion owns 


(i) shares of the capital stock of the other corporation that would give 
the parent corporation or the corporation controlled by the parent corpo- 
ration 25% or more of the votes that could be cast under all circum- 
Stances at an annual meeting of shareholders of that other corporation, 
and 


(ii) shares of the capital stock of the other corporation having a fair mar- 
ket value of 25% or more of the fair market value of all the issued shares 
of the capital stock of that other corporation, or 


(c) the other corporation is controlled by a particular corporation and the 
parent corporation or a corporation controlled by the parent corporation 
owns 


(i) shares of the capital stock of the particular corporation that would 
give the parent corporation or the corporation controlled by the parent 
corporation 25% or more of the votes that could be cast under all cir- 
cumstances at an annual meeting of shareholders of the particular corpo- 
ration, and 


(ii) shares of the capital stock of the particular corporation having a fair 
market value of 25% or more of the fair market value of all the issued 
shares of the capital stock of the particular corporation; 


“carrying value” of a property of a corporation or partnership at any time means 


(a) where a balance sheet of the corporation or the partnership as of that time 
was presented to the shareholders of the corporation or the members of the 
partnership and the balance sheet was prepared using generally accepted ac- 
counting principles and was not prepared using the equity or consolidation 
method of accounting, the amount in respect of the property reflected in the 
balance sheet, and 


(b) in any other case, the amount that would have been reflected in a balance 
sheet of the corporation or the partnership as of that time if the balance sheet 
had been prepared in accordance with generally acceptable accounting prin: 
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ciples and neither the equity nor consolidation method of accounting were 
used; 


“cost amount” at any time of a taxpayer’s capital interest in a trust that is foreign 
property is deemed to be the greater of : : 


(a) the cost amount of the interest, determined without reference to this defi- 


nition, and 


(b) where that time is more than 60 days after the end of a taxation year of 
the trust, the amount that would be the cost amount of the interest if new 
units of the trust had been issued in satisfaction of each amount payable 


(i) after 2000 and at or before the end of the taxation year, by the trust in . 
respect of the interest, ; 

(ii) to which subparagraph 53(2)(h)(i.1) applies (or would apply if that 
subparagraph were read without reference to clauses (A) and (B))of that . 
subparagraph), and 


(iii) that has not been satisfied at or before that time by the issue of new 


on: The July 16, 2010 deaf legislation (Part 
will replace subparas. (b)(i)—(iii) of the definiti 


206(1) [repealed by S.C. 2005, c. 30] wit 


Notes (July 2010): Part XI 
ty tax on excess foreign property held by On 
repealed, effective for months that end after 2004, in Budget p 

C. 2005, c. 30. A number of amendments are being made 


ee * OR i. 


“designated value” of a property at any time means the greater of 


(a) the fair market value at that time of the property, and 
(b) the carrying value at that time of the property; 


“excluded share” means 


(a) a share that is of a class of shares listed on a prescribed stock exchange in 
Canada, where no share of that class has been issued after December 4, 1985 
(otherwise than pursuant to an agreement in writing entered into before 5:00 
p.m. Eastern Standard Time on December 4, 1985), 


(b) a share last acquired after 1995 that is of a class of shares listed on a 
prescribed stock exchange in Canada, where 


(i) no share of that class has been issued after July 20, 1995 (otherwise 
than pursuant to an agreement in writing made before July 21, 1995), 
and 


(ii) the share would not be foreign property if the expression “primarily 
from foreign property” in paragraph (d.1) of the definition “foreign pro- 
perty” in this subsection were read as “primarily from portfolio invest- 
ments in property that is foreign property” and that paragraph were read 
without reference to “(other than an excluded share)”, and C 


(c) a share last acquired after 1995 as a consequence of the exercise of a 
right acquired before 1996 where the share would not be foreign property if 
the expression “primarily from foreign property” in paragraph (d.1) of the 
definition “foreign property” in this subsection were read as “primarily from 
portfolio investments in property that is foreign property” and that paragraph 
were read without reference to “(other than an excluded share)”; 


“foreign property” means 


(a) tangible property situated outside Canada except automotive equipment 
registered in Canada, sii 


(b) automotive equipment not registered in Canada pursuant to the laws of 
Canada or a province, 

(c) intangible property (other than any property described in paragraphs (d) 
to (g)) situated outside Canada including, without restricting the generality 
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of the foregoing, any patent under the laws of a country ea’ than Canada 
and any licence in respect thereof, 


(d) any share of the» capital:stock of a corporation other than-a Canadian 
corporation, 


(d.1) except as provided by subsection (1-1), any share (other than an ex- 
cluded share) of the capital stock of, or any debt obligation issued by, a 
corporation (other than an investment corporation, mutual fund corporation 
or registered investment) that is a Canadian corporation; where shares’ of the 
corporation. can reasonably be considered to derive their value, directly or 
inant: primaril from for n bipropertys 


typically es corporations, obtaining ¢ the uate necessary to make on-go- 
‘ S (d. yy and & fhe for 


(e) except as prescribed, any share of the capital stock of a mutual fund cor- 

poration or investment corporation that is not a registered investment, other 

than a share of the capital stock of an investment corporation that was last 
, acquired before October 14, 1971, 


(f)'any property that, under the terms or conditions thereof or any agreement 
relating thereto, is convertible into, is exchangeable for or confers a right to 
acquire, property that, is foreign property, but not including property that is 


(i) a'share of the capital stock of a Canadian corporation listed on a 


prescribed stock exchange in Canada, or ; : : E 
(h) any interest in or aya to any property that is foreign property by virtue 


(ii) a right issued before 1984 and listed on a prescribed stock exchange of paragraphs (a) to (g), and 
in Canada to acquire a share of the capital stock of a Canadian : , P : : J ; 
SEAS (i) except as prescribed by regulation, any interest in, or right to acquire an 


interest in, a trust (other than a registered investment) or a partnership; 


(g) indebtedness of a non-resident person, other than ie 1S F ; ; A 
investment activity” of a particular corporation means any business carried on 


(i) indebtedness issued by an authorized foreign bank and payable at a by the corporation, or any holding of property by the corporation otherwise than 

branch in Canada of the bank, or as part of a business carried on by the corporation, the principal purpose of 

(ii) indebtedness issued or guaranteed by which is to derive income from, or to derive profits from the disposition of, 
(A) the International Bank for Reconstruction and Development, (a) shares (other than shares of the capital stock of another corporation in 


B) the 1 tional Fi Cc ti which the particular corporation has a significant interest, where the primary 
RB yore Lites eda Tile eA Oren activity of the other corporation is not an investment activity), 


(C) the Inter-American Development Bank, 
(D) the Asian Development Bank, (c) indebtedness (other. than indebtedness owing by another corporation in 


(E) the Caribbean Development Bank, which the particular corporation has a significant interest, where the primary 
activity of the other corporation is not an investment activity), 


(b) interests in trusts, 


(F) the European Bank for Reconstruction and Development, 


(G) the African Development Bank, or (d) annuities, 
(e) commodities or commodities futures purchased ‘or sold, directly or indi- 
rectly in any manner whatever, on a commodities or commodities futures 
exchange (except commodities manufactured, produced, grown, extracted, or 
processed by. the corporation or another corporation with which the corpora- 


tion does not deal at arm’s length), 


AbD a ASaabie person, 


(f) currencies (other than currencies in the form-of numismatic coins), 


(g) interests in funds or entities other than corporations, partnerships and 
trusts, 


(h) interests or options in respect of property described in any of paragraphs 

(a) to (g), or 

(i) any combination of properties described in any of paragraphs (a) to (h); 
“qualified property” of a corporation means a property (other than a debt obliga- 
tion or share issued by an affiliate of the corporation or by any corporation re- 


lated to the corporation) owned by the corporation and used by it or an affiliate 
of the corporation in a specified active business carried on by it or the affiliate; 


“significant interest” has the meaning that would be assigned by section 142.2 if 
that section were read without reference to paragraphs 142.2(3)(b) and (c); 


This} is in reply to yo “letter of September 22, 2003 h you seek an send 
ment to the Income Tax Act to address certain practica cal difficultie of monitoring _ 
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“small business investment amount” of a taxpayer for a month means the greater , 
of 


(a) the total of the cost amounts of all small business properties to the tax- 
payer at the end of the month, and 


at a particular time, include property of a taxpayer that is a share or debt obliga- 
tion that was issued by a corporation that, at the particular time, is a Canadian 
corporation where 


(b) the quotient obtained when the total of all amounts determined for each 
- of the three preceding months, each of which is the total of the cost amounts 


of all small business properties to the taxpayer at the end of that preceding 
month, is divided by three; 


“small business property” of a taxpayer at a particular time means property ac- 
quired by the taxpayer after October 31, 1985 that is at that particular time 


(a) a property prescribed to be a small business security, 


(b) a share of a class of the capital stock of a corporation prescribed to be a 
small business investment corporation, 


(c) an interest of a limited partner in a partnership prescribed to be a small 
business investment limited partnership, or 


(d) an interest in a trust prescribed to be a small business investment trust, 


where 


(e) the taxpayer is a prescribed person in respect of the property, or 


(f) throughout the period that began at the time the property was first ac- 
quired (otherwise than by a broker or dealer in securities) and ends at the 
particular time, the property was not owned by any person other than 


(i) the taxpayer, 


(ii) a trust governed by a particular registered retirement income fund or 
registered retirement savings plan if 


(A) the taxpayer is another trust governed by a registered retirement 
income fund or registered retirement savings plan, and 


(B) the annuitant under the particular fund or plan (or the spouse, 
common-law partner, former spouse or former common-law partner 
of that annuitant) is also the annuitant under the fund or plan re- 
ferred to in clause (A), or 


(iii) an annuitant under a registered retirement income fund or registered 
retirement savings plan that governs the taxpayer, or a spouse, common- 
law partner, former spouse or former common-law partner of that 
annuitant; 


“specified active business” carried on by a corporation, at any time, means a 
particular business that is carried on by the corporation in Canada where 


(a) the corporation employs in the particular business at that time more than 
5 full-time employees and at least 


(i) 50% of the full-time employees employed by the corporation at that 
time in the particular business are employed in Canada, and 


(ii) 50% of the salaries and wages paid to employees employed at that 
time in the particular business are reasonably attributable to services 
rendered in Canada by the employees, or 


(b) one or more other corporations associated with the corporation provide, 
in the course of carrying on one or more other active businesses, managerial, 
administrative, financial, maintenance or other similar services to the corpo- 
ration in respect of the particular business and 


(i) the corporation could reasonably be expected to require more than 5 
full-time employees at that time in respect of the particular business if 
those services had not been provided, 


(ii) at least 50% of the full-time employees employed at that time by the 
corporation in the particular business and by the other corporations in 
the other active businesses are employed in Canada, and 


(ili) at least 50% of the salaries and wages paid to employees employed 
at that time by the corporation in the particular business and by the other 
corporations in the other active businesses are reasonably attributable to 
services rendered in Canada by the employees, 


but does not include a business carried on by the corporation the principal pur- 
pose of which is to derive income from, or from the disposition of, shares and 
debt obligations the value of which can reasonably be considered to derive, di- 
rectly or indirectly, primarily from foreign property; 


“specified proportion” of a member of a partnership for a fiscal period of the 
partnership means the proportion that the member’s share of the total income or 
loss of the partnership for the partnership’s fiscal period is of the partnership’s 
total income or loss for that period and, for the purpose of this definition, where 
that income or loss for a period is nil, that proportion shall be computed as if the 
partnership had income for that period in the amount of $1,000,000. 


Proposed Repeal — Former 206(1)“specified proportion”. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
133(1), will repeal the definition “specified proportion” in former subsec. 206(1) [re- 
pealed by S.C. 2005, c. 30], deemed to have come into force on December 21, 2002. 


Technical Notes (July 2010): Subsection 206(1) includes a definition of a part- 


(a) either at any time in any of the last 15 months beginning before the time 
(in this subsection referred to as the “acquisition time”) when the property 
was last acquired before the particular time by the taxpayer or at any time in 
the calendar year that includes the acquisition time, the total of all amounts 
each of which is the designated value of a qualified property of the corpora- 
tion or an affiliate of the corporation exceeded $50,000,000: 


(b) the particular time is not later than the end of the 15th month ending after 
the acquisition time and, at any time in any of the last 15 months beginning 
before the acquisition time, the total of all amounts each of which is the 
designated value of a qualified property of the corporation or another corpo- 
ration controlled by the corporation exceeded 50% of the lesser of the fair 
market value of all of the corporation’s property and the carrying value of all 

of the corporation’s property; cme 


(c) the particular time is after the acquisition time and, at any time in any of 
the first 15 months beginning after the acquisition time, the total of all 
amounts each of which is the designated value of a qualified property of the 
corporation or another corporation controlled by the corporation exceeded 
50% of the lesser of the fair market value of all of the corporation’s property 
and the carrying value of all of the corporation’s property; 


(d) the particular time is after 1995 and, at the particular time, 
(i) either 


(A) the corporation was incorporated or otherwise formed under the - 
laws of Canada or a province, or 


(B) where the corporation was not required to maintain an office 
under the laws by or under which it was incorporated, the mainte- 
nance of an office in Canada is required under the constitutional 
documents of the corporation, 


(ii) the corporation maintains an office in Canada, and 
(iii) any of the following conditions. applies, namely, 
(A) the corporation employs more than 5 individuals in Canada full 
time and those individuals are not employed primarily in connection 
with 
(1) an investment activity of the corporation or another corpora- 
tion with which the corporation does not deal at arm’s length, 


(II) a business carried on by the corporation through a partner- 
ship of which the corporation is not a majority interest partner, 
or 


(III) a business carried on by another corporation with which 
the corporation does not deal at arm’s length through a partner- 
ship of which that other corporation is not a majority interest 
partner, 


(B) another corporation that is controlled by the corporation em- 
ploys more than 5 individuals in Canada full time and those individ- 
uals are not employed primarily in connection with 


(I) an investment activity of the other corporation or another 
corporation with which the other corporation does not deal at 
arm’s length, 


(II) a business carried on by the other corporation through a 
partnership of which the other corporation is not a majority in- 
terest partner, or 


(III) a business carried on by another corporation with which 
the other corporation does not deal at arm’s length through a 
partnership of which that other corporation is not a majority in- 
terest partner, 


(C) the total amount incurred by the corporation for the services 
(other than services relating to an investment activity of the corpo- 
ration or another corporation with which the corporation does not 
deal at arm’s length) of employees and other individuals rendered in 
Canada in any calendar year that ends in any of the last 15 months 
that end before the particular time exceeds $250,000, 


(D) the total amount incurred by another corporation that is con- 
trolled by the corporation for the services (other than services relat- 
ing to an investment activity of the other corporation or another cor- 
poration with which the other corporation does not deal at arm’s 
length) of employees and other individuals rendered in Canada in 
any calendar year that ends in any of the last 15 months that end 
before the particular time exceeds $250,000, or 


(E) in the calendar year that includes the particular time the corpora- 


ner’s “specified proportion” of a partnership for a fiscal period. To enable the defini- tion was continued from a jurisdiction outside Canada, or incorpo- 
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rated or otherwise formed and the total amount incurred in the year ‘ 


by the corporation for the services (other than services relating to an 
investment activity of the corporation or another corporation, with 
which the corporation does not deal at arm’s length) of employees 
and other individuals rendered i in Canada exceeds $250,000; or 


_ (e) the particular time is after 1995 and, at the particular time, all or substan- 
tially all of the property of the corporation is not foreign property. 


(1.2) Partnerships — For the purposes of paragraphs (1.1)(a) to (c) and this 
subsection, 


(a) a member of a partnership 
_ (i) is deemed not to own any interest in the partnership at any time, and 


(ii) is deemed to own the member’s specified proportion for the partner- 
ship’s first fiscal period that ends at or after that time of each property 
that would, if the assumption in patagraph 96(1)(c)_ ‘were made, be 
owned bythe partnership at that time; and 


(b) the carrying value at that time of that specified proportion of a partner- 
ship’s property is deemed to be that specified aha Saha of the carrying 
value at that: time to the partnership of that property.’ 


(1.3) Interpretation — For the purpose of paragraph (1.1)(d), 


__(a) an employee of a corporation is deemed to be employed in Canada where 
the corporation’s permanent establishment (as defined by regulation) to 
which the employee principally reports is situated in Canada; and 


(b) services are deemed.to, be rendered-in Canada to a corporation ak the 
permanent establishment (as defined by regulation) for which the services 
are rendered is situated in Canada. 


(1.4) Rights in respect of foreign property — For the purpose of demising 
whether a property owned by a taxpayer is foreign property at any time because 
of paragraph (f) or (h) of the definition “foreign property” in subsection (1), it 
shall be assumed that each other property not owned at that time by the taxpayer 
was acquired | immediately before that time by the taxpayer. 


(1.5) Identical property Notwithstanding paragraphs (d. 1), (f) and (h) of the 
definition “foreign property”; in subsection (1), a property, shall not be considered 
to be foreign property at a particular time of a taxpayer because of any of those 
paragraphs where _ 


(a) the, property; is ) 
(i) a Share Or debt obligation issued by a Canadian corporation, or 
(ii) an interest in, a right to, a property that is convertible into or a pro- 


perty that is exchangeable for, a share or debt obligation issued by a 
Canadian corporation; and 


(b) the property, or the share or obligation referred to in subparagraph (a)(ii), 
is identical to another property that is owned at the particular time by the 
taxpayer and that is not foreign property at the Jeet time of =e 
taxpayer. 


(2) Tax payable — Where, ‘at the end of any month, 
(a) the amount, if any, by which 


(i) the total of all amounts each of which is her cost amount of a foreign 
property to a taxpayer described in any of paragraphs 205(a) to (f) 


exceeds the total of 


(ii) where the taxpayer is described in any of paragraphs 205(b), (c) and 
(e), all amounts each of which is the cost:amountto ithe taxpayer -of a 
foreign property that ‘was notat the end:of the month a qualified invest- 
ment (within the meaning assigned by subsection 146(1) or 146.3(1)-or 
section:204, as the case may be)/of the) taxpayer,’ and 


(iii) all amounts (other than an amount included in respect of the tax- 


payer for the month under subparagraph (ii)) each of which is the cost 
amount to the taxpayer of foreign property that became foreign property 
of the taxpayer after its last acquisition by the taxpayer and at a time that 
is’not more than’‘24 months before the end of the month, ; 


exceeds the total of 


(b) 30% of the total of all. amountseach of which: is the cost amount of a 
property to the taxpayer, and 


(c) in the case of a taxpayer described in’ paragraph 205(a), (b), (c) or (e), 
other ‘than a taxpayer described in paragraph’ 149(1)(0.2), the lesser of * 


(i) three times the small business investment amount of the taxpayer for 
the month, and 


(ii) 20% of the total of all amounts bath of which is the cost:amount of a 
© property to the taxpayer, 


the taxpayer shall, in respect of that month, pay a tax under this Part equal to 1% 
of the lesser:of the excess and the total of all amounts each of which is the cost 
amount to the taxpayer of each of its foreign properties that was acquired after 
June 18, 1971. 
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(2:01) [Tax payable by} Registered investments — Notwithstandmg subsec- 
tion (2), the tax payable under this section hs a emsirees investment if ee 
of a'monthis equal to the lesser of 


(a) the tax that would, but for this subsection, be payable by the registered 
investment in respect of the month, _and 


(b) the greater of UG j 
(i) 20% of the amount detente’ ‘under paragraph (@), and 


(ii) the amount determined by the formula 


.,.$5,000.+ (A. x B/C) 
where 
i is equal to the amount determined. under rf TAS i (a), 
B . is equal to 


(A) where the registered investment is a trust, wiih total of all 
amounts: each of which is the:fair market value at the end of the 
month of an interest in the registered investment that is held at 
that time by a taxpayer described in any of paragraphs 205(a) to 
(f) or by a mutual fund corporation, investment corporation, 
mutual fund trust, presctibed trust or prescribed partnership, 
and . a: 


(B) where the registered investment is a corporation, the total-of 
all amounts each of which is the fair market value at the end of 
the month of a’ share of the capital stock of the registered invest- 
ment that is held at that time by a taxpayer described in any of 
paragraphs 205(a) to. (f) or by a mutual fund corporation, in- 
vestment corporation, mutual fund trust, prescribed trust or pre- 
scribed partnership, and 


C ~ is equal to 


(A) where the registered investment is a trust, the total of all 
amounts each of which is the fair market value at the end of the 
month. of an:interest.in the: registered investment that is es at 
that time, and 


(B), where the registered investment is a corporation, the total of 
all amounts each of which is the fair market value at the end of 
the month of a share of the capital:stock of the hyesietetces invest- 
ment that is ‘held at that time. 


(2.1) Exemption — Notwithstanding section 205, subsection (2) does not apply 


to’a trust described in’ paragraph 149(1)(0.4) or a’ corporation described in para- 
graph 149(1)(0.2) in réspect of any month that falls within a period for which the 
trustee or the corporation, as the case may be, elects in accordance. with subsec- 
tions 259(1) and (3). 


(3) [Repealed] : 


(3.1) Acquisition of qualifying, security — For the purpose of applying subpara- 
graph (2)(a)(iii) at or after a particular, time, where a qualifying security in rela- 
tion to another security is acquired at the particular time by the taxpayer referred 


, btovin'subsection (3:2) in respect of the security, andthe security is foreign pro- 


perty at that time; 


(a) the qualifying security, is deemed. to-have, been last acquired, by the tax- 
payer at the time the other security was last acquired by the taxpayer; 


(b) where the other.security was not foreign property immediately before the 
particular time, the qualifying security is deemed to have become foreign 
property at the particular time; and 


(c) where the other security was foreign property immediately before the 
particular time, the qualifying security is deemed to have become foreign 
property at the time the other security became foreign property. 


(3.2) Qualifying security — For the purpose. of subsection, (3.1),.a qualifying 
security in relation to another security means 


(a) a security issued at any time by a corporation to a taxpayer 


(i) in exchange for another security acquired before that time by the tax- 
payer, and 


(a) in the course of 
, (A) a corporate merger or reorganization of capital, 


\(B)/a transaction or series of transactions in which control of the 
corporation that issued the other security is acquired by a person or" 
_ group of persons, or 


(C) a transaction or series of transactions in which all or substan- 
tially all of the issued and outstanding shares (other than shares held 
immediately before the transaction or the beginning of the series by 
a’particular person or telated group) of the corporation that issued 
the other security are acquired by the particular person or related 
group; or 

(b).a security acquired’ by a taxpayer from a corporation’ pursuant toa distri- 

bution: with respect to another security that’is an eligible ‘distribution de- 

scribed in subsection 86,1(2). 
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(4) Non-arm’s length transactions — For the purposes of this Part, where at 
any time a taxpayer acquires property, otherwise than pursuant to a transfer of 
property to which paragraph (f) or (g) of the definition “disposition” in subsec- 
tion 248(1) applies, from a person with whom the taxpayer does not deal at 
arm’s length for no consideration, or for consideration less than the fair market 
value of the property at that time, the taxpayer is deemed to acquire the property 
at that fair market value, and for those purposes, a particular trust is deemed not 
to deal at arm’s length with another trust if a person who is beneficially inter- 
ested in the particular trust is at that time also beneficially interested in the other 
trust. 


206.1 Tax in respect of acquisition of shares — Where at any time a taxpayer 
to which this Part applies makes an agreement (otherwise than asa consequence 
of the acquisition or writing by it of an option listed on a prescribed stock ex- 
change) to acquire a share of the capital stock of a corporation (otherwise than 
from the corporation) at a price that may differ from the fair market value of the 
share at the time the share may be acquired, the taxpayer shall, in respect of each 
month during which the taxpayer is'a party to the agreement, pay a tax under this 
Part equal to the total of all amounts each of which is the amount, if any, by 
which 


(a) the amount of a dividend paid on the share at a time in the month at 
which the taxpayer is a party to the agreement 


exceeds 


(b) the amount, if any, of the dividend that is received by the taxpayer. 


207. (1) Return and payment of tax — Within 90 days after the end of each 
year after 1971, a taxpayer to whom this Part applies shall 


(a) file with the Minister a return for the year under this Part in prescribed 
form and containing prescribed information, without notice or demand 
therefor; 


(b) estimate in the return the amount of tax, if any, payable by the taxpayer 
under this Part in respect of each month in the year; and 


(c) pay to the Receiver General the amount of tax, if any, payable by the 
taxpayer under this Part in respect of each month in the year. 


(2) Liability of trustee — Where the trustee of a taxpayer that is liable to pay tax 
under this Part does not remit to the Receiver General the amount of the tax 
within the time specified in subsection (1), the trustee is personally liable to pay 
on behalf of the taxpayer the full amount of the tax and is entitled to recover 
from the taxpayer any amount paid by the trustee as tax under this section. 


(3) Provisions applicable to Part — Subsections 150(2) and (3), sections 152 
and 158, subsections 161(1) and (11), sections 162 to 167 and Division J of Part 
I are applicable to this Part with such modifications as the circumstances require. 


The definition “cost amount” added to subsec. 206(1) by 2001, c. 17, subsec. 169(2), 
applicable to months that end after February 2001. 


Para. (g) of the definition “foreign property” in subsec. 206(1) amended by the said c. 
17, subsec. 169(1), applicable after June 27, 1999. It formerly read: 


(g) indebtedness of a non-resident person, other than indebtedness issued or 
guaranteed by 


(i) the International Bank for Reconstruction and Development, 
(i.1) the International Finance Corporation, 

(ii) the Inter-American Development Bank, 

(iii) the Asian Development Bank, 

(iv) the Caribbean Development Bank, 

(iv.1) the European Bank for Reconstruction and Development, 
(iv.2) the African Development Bank, or 

(v) a prescribed person, 


Cl. (f)(@i)(B) and subpara. (f)(iii) of the definition “small business property” in subsec. 
206(1) amended by the said c. 17, s. 241, applicable to 2001 et seg. except that, if a 
taxpayer and a person have jointly elected pursuant to s, 144 of the Modernization of 
Benefits and Obligations Act [2000, c. 12], in respect of the 1998, 1999 or 2000 taxa- 
tion years, the amendment applies to the taxpayer and the person in respect of the ap- 
plicable taxation year and subsequent taxation years. Cl. (f)Gi)(B) and subpara. (f)(iii) 
formerly read: 


(B) the annuitant under the particular fund or plan (or the spouse or former 
spouse of that annuitant) is also the annuitant under the fund or plan referred 
to in clause (A), or 


(iii) an annuitant under a registered retirement income fund or registered retire- 
ment savings plan that governs the taxpayer, or a spouse or former spouse of that 
annuitant; 
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Subsec. 206(3.1) amended by the said c. 17, subsec: 169(3), applicable to months that 
end after 1997. Subsec. 206(3.1) formerly read: 


(3.1) Reorganizations, etc. — Where 


(a) a security (in this subsection referred to as the “new security”) is issued 
at a particular time by a corporation to a taxpayer 


(i) in exchange for another security acquired before the particular time 
by the taxpayer, and 


(ii) in the course of 
(A) a corporate merger or reorganization of capital, or 


(B) a transaction in which control of the corporation that issued the 
_ other security is acquired by a person or a group of persons, and 


(b) the new security is foreign property at the particular time, 


for the purposes of applying subparagraph (2)(a)(iii) to the taxpayer at or after 
the particular time, 


_ (c) the new security shall be deemed to have been last acquired by the tax- 
payer at the time the other security was last acquired by the taxpayer, 


(d) where the other security was not foreign property immediately before the 
particular time, the new security shall be deemed to have become foreign 
property at the particular time, and 


(e) where the other security was foreign property immediately before the 
particular time, the new security shall be deemed to have become foreign 
Property at the time the other security became foreign property. 


Subsec. 206(3.2) added by the said c. 17, subsec. 169(3), applicable to months that end 
after 1997, 


Subsec. 206(4) amended by the said c. 17, subsec. 169(4), applicable in respect of pro- 
perty acquired after December 23, 1998. It formerly read: 


(4) For the purposes of this Part, where a taxpayer has acquired property from a 
person with whom the taxpayer was not dealing at arm’s length for no considera- 
tion or for consideration less than the fair market value thereof at the time of the 
acquisition, the taxpayer shall be deemed to have acquired the property at that 
fair market value, and for those purposes, a trust shall be deemed not to deal at 
arm’s length with another trust if any person is beneficially interested in both 
trusts. 


The definition “small business investment amount” and the portion of “small business 
property” following para. (d), in subsec. 206(1) amended by 2000, c. 19, subsecs. 
60(1), (2), applicable to months that end after 1997. The definitions formerly read: 


“small business investment amount” of a taxpayer for a month means the quo- 
tient obtained when the total of all amounts determined for each of the three 
preceding months, each of which is the total of the cost amounts of all small 
business properties to the taxpayer at the end of that preceding month, is divided 
by three; 


where the taxpayer is 
(e) a prescribed person in respect of the property, or 


(f) the first person (other than a broker or dealer in securities) to have ac- 
quired the property and the taxpayer has owned the property continuously 
since it was so acquired. 


Subsec. 206(2) amended by 2000, c. 14, s. 41 to substitute “30%” for “20%”, applica- 
ble to months that end after 1999, except that for months in 2000 the reference to 
“30%” shall be read as “25%”. 


The definitions “affiliate”, “carrying value”, “designated value”, “excluded share”, 
“qualified property”, “specified active business” and “specified proportion” added to 
subsec. 206(1) by 1998, c. 19, subsec. 210(3), applicable to shares and indebtedness 
acquired after December 4, 1985 (otherwise than pursuant to an agreement in writing 
made before 5:00 p.m. E.S.T. on December 4, 1985). 


Paras, (d.1) and (e) of the definition “foreign property” in subsec, 206(1) amended by 
the said c. 19, subsec. 210(1), para. (d.1) applicable to shares and indebtedness ac- 
quired after December 4, 1985 (otherwise than pursuant to an agreement in writing 
made before 5:00 p.m. E.S.T. on December 4, 1985) except that, with respect to shares 
and indebtedness last acquired before 1996, the reference to “primarily from foreign 
property” in that paragraph shall be read as a reference to “primarily from portfolio 
investments in property that is foreign property”, and para. (e) applicable to months 
that end after June 1995. Paras. (d.1) and (ce) formerly read: 


(d.1) any share of the capital stock of or any debt obligation issued by a Cana- 
dian corporation, if shares of the corporation may reasonably be considered to 
derive their value, directly or indirectly, primarily from portfolio investments in 
property that is foreign property, but not including a share of a corporation listed 
on a prescribed stock exchange in Canada that is of a class of the capital stock of 
the corporation no share of which has been issued after December 4, 1985 (oth- 
erwise than pursuant to an agreement in writing entered into before’ 5:00 p.m. 
Eastern Standard Time on December 4, 1985), 


(€) any share of the capital stock of a mutual fund corporation that is neither an 
investment corporation nor a registered investment, except as prescribed by 
regulation, 
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Subparas. (g)(iv.1) and (iv.2) added to the definition “foreign property” by the said c. 
19, subsec. 210(2), (iv.1) applicable to months after March 1991, and (iv.2) applicable 
to months after 1996. 


The definitions “investment activity” and “‘significant interest” added to subsec. 206(1) 
by the said, c. 19, subsec. 210(3), applicable after 1995. 


Subsecs. 206(1.1) to (1.5) added by the said c. 19, subsec. 210(4), applicable after De- 
cember 4, 1985. 


Subsec. 206(2.01) added by the said c. 19, subsec. 210(5), applicable to months that 
end after 1992. 


Subsec. 206(3) repealed by the said c. 19, subsec. 210(6), applicable to months that end 
after June 1995: Subsec. 206(3) formerly read: 


(3) Shares in investment corporation — Notwithstanding the definition “for- 
eign property” in subsection (1), a share of the capital stock of an investment 
corporation (other than a registered investment) acquired after October 13, 1971 
by a taxpayer to whom this Part applies and owned by the taxpayer at.a particu- 
lar time shall, except as prescribed by regulation, be deemed to bea foreign 
property of the taxpayer at that time. 


S. 206.1 amended by the said c. 19, s. 211, applicable to agreements entered into after 
1992 except that, in its application to agreements entered into after 1992 and before 
April 26, 1995, s. 206.1 shall be read as follows: 


206.1 Where at any time a taxpayer to which this Part applies enters into an 
agreement (otherwise than as a consequence of the acquisition or writing by it of 
an option listed on a prescribed stock exchange) to acquire a share of the capital 
stock of a corporation (otherwise than from the corporation) at a price that may 
differ from the fair market value of the share at, the: time the share may be ac- 
quired, the taxpayer shall, in respect of each month during which the taxpayer is 
a party to the agreement, pay a tax under this Part equal to the lesser of © 


(a) the total of all amounts each of ‘which is the amount, if any, by which 


(i) the amount of a dividend paid on the share at a time in the month at 
which the taxpayer is a party to the agreement 


exceeds 


(ii) the amount, if any, of the dividend that is received by the taxpayer, 
and ; 


(b) 1% of the fair market value of the share at the time the agreement is 
entered into. 


The sec. formerly read: 


206.1 Tax in respect of acquisition of shares — Where at any time a taxpayer 
to which this Part applies enters into an agreement (otherwise than as a conse- 
quence of the acquisition or writing by it of an option listed on a prescribed stock 
exchange) to acquire a share of the capital stock of a corporation (otherwise than 
from the corporation) at a price that may differ from the fair market value thereof 
at the time the share may be acquired, the taxpayer shall, in respect of each 
month during which the taxpayer isa party to the agreement, pay a tax under this 
Part equal to 1% of the fair market value of the share at the time that the agree- 
ment is entered into. 


The opening words of para. (g) of “foreign property” in subsec. 206(1) substituted’ by 
1994, c. 21, subsec. 93(1), applicable to months after 1992. The opening words of that 
para. formerly read: 


(g) any bond, debenture, mortgage, note or similar obligation of, or issued by, a 
person not resident in Canada, except any such bond, debenture, mortgage, note 
or similar obligation issued or guaranteed by 


Subsec. 206(2.1) substituted by the said c. 21, subsec. 93(2), applicable to 1992 et seq. 
That subsec. formerly read: 


(2.1) Exemption — Notwithstanding section 205, subsection (2) shall not apply 
in respect of a trust described in paragraph 149(1)(0.4) in respect of any month 
that falls within a period in respect of which the trustee has elected in accordance 
with subsection 259(2). 


Para. 206(2)(a) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 120(1), applica- 
ble to months ending after December 20, 1991. Para. (a) formerly read: 


(a) the total of all amounts each of which is the cost amount of a foreign property 
to a taxpayer described in any of paragraphs 205(a) to (f) (other than, where the 
taxpayer is described in any of paragraphs (b), (c) and (€), a foreign property that 
was not at the end of the month a qualified investment, within the meaning as- 
signed by subsection 146(1) or 146.3(1) or section 204, as the case may be, of 
the taxpayer.) 

Subsec. 206(3.1) added by the said, c. 7, Sch. VIII (1993, ¢..24), subsec. 120(2), appli- 

cable to months ending after December 20, 1991. 

Subpara. (g)(i.1) added to “foreign property” by 1994, c. 7, Sch. II (1991, c. 49), sub- 

sec. 166(1), applicable after July 13, 1990. 

Para. 206(2)(b) amended by the said c. 7, Sch. If (1991, c. 49),.subsec. 166(2), to sub- 

stitute “20%” for “10%”, applicable to months ending after 1989. except that for 


months in 1990, 1991, 1992 and 1993 the reference in para. (b) to “20%” shall be read 
as “12%”, “14%”, “16%” and “18%” respectively. 
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Subpara. 206(2)(c)(ii) substituted by the said c. 7, Sch. II (1991, c. 49), subsec. 166(3), 
applicable to months ending after 1989. That subpara. formerly read: 


(ii) two times the amount determined under paragraph (b), 


S. 206.1 substituted by 1994, c. 7, Sch. II (1991, c..49), s. 167, applicable to agree- 
ments entered into after July 13, 1990. S. 206.1 formerly read: 


206.1 Tax in respect of acquisition of shares — Where at any time a taxpayer 
to which this Part applies has entered into an agreement (otherwise than pursuant 
to, the acquisition or writing by it of an option listed on a prescribed stock ex- 
change) to acquire shares of the capital stock of a corporation from a person 
other than the corporation at a price that may differ from the fair market value 
thereof at the time they may be acquired, the taxpayer shall, in respect of each 
month during which it is a party to the agreement, pay a tax under this Part equal 
to 1% of the maximum amount that the taxpayer is or may be required to pay for 
the shares under the agreement. 


PART XI.01 — TAXES IN RESPECT OF 
RRIFs, RRSPS AND TFSAS 
(REGISTERED RETIREMENT INCOME FUNDS, 
REGISTERED RETIREMENT SAVINGS PLANS 
AND TAX-FREE SAVINGS ACCOUNTS] 


207.01 (1) Definitions — The following definitions and the defi- 
nitions in subsections 146(1) (other than the definition “benefit’), 
146.2(1) and 146.3(1) apply in this Part and in Parts XLIX and L of 
the Income Tax Regulations. 

History: The opening words of subsec. 207.01(1) amended by 2011, c. 24, subsec. 


64(1), applicable to transactions occurring, income earned, capital gains accruing and 
investments acquired, after March 22, 2011. They formerly read: 


The definitions in subsection 146.2(1) and the following definitions apply in this 
Part. 


“advantage”, in relation to a registered plan, means 


(a) any benefit, loan or indebtedness that is conditional in any 
way on the existence of the registered plan, other than 


(i) a benefit derived from the provision of administrative or 
investment services in respect of the registered plan, 


(ii) a loan or an indebtedness, (including, in the case of a 
TFSA, the use of the TFSA as security for a loan or an in- 
debtedness) the terms and conditions of which are terms and 
conditions that persons dealing at arm’s length with each 
other would have entered into, 


(iii) a payment out of or under the registered plan in satisfac- 
tion of all or part of the controlling individual’s interest in 
the registered plan, and 


(iv) the payment or allocation of any amount to the registered 
plan by the issuer or carrier; 


(b) a benefit that is an increase in the total fair market value of 
the property held in connection with the registered plan if it is 
reasonable to consider, having regard to all the circumstances, 
that the increase is attributable, directly or indirectly, to 


(i) a transaction or event or a series of transactions or events 
that 


(A) would not have occurred in an open market in which 
parties deal with each other at arm’s length and act pru- 
dently, knowledgeably and willingly, and 


(B) had as one of its main purposes to enable a person or 
a partnership to benefit from the exemption from tax 
under Part I of any’ amount in respect of the registered 
plan, 


(ii) a payment received as, on account or in lieu of, or in sat- 
isfaction of, a payment 


(A) for services provided by a person who is, or who does 
not deal at arm’s length with, the controlling individual of 
the registered plan, or 

(B) of interest, of a dividend, of rent, of a royalty or of 


any other return on investment, or of proceeds of disposi- 
tion, in respect of property (other than property held in 
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connection with the registered plan) held by a person who 
is, or who does not deal at arm’s length with, the control- 
ling individual of the registered plan, 


(iii) a swap transaction, or 


(iv) specified non-qualified investment income that has not 
been paid from the registered plan to its controlling indivi- 
dual within 90 days of receipt by the controlling individual of 
a notice issued by the Minister under’ subsection 207.06(4); 


. (c) a benefit that is income (including a capital gain) that is rea- 
sonably attributable, directly or indirectly, to 


(i) a prohibited investment in respect of the registered plan or 
any other registered plan of the controlling individual, 


(ii) in the case of a RRIF or RRSP, an amount received by 
the controlling individual of the registered plan, or by a per- 
son who does not deal at arm’s length with the controlling 
individual (if it is reasonable to consider, having regard to all 
the circumstances, that the amount was paid in relation to, or 
would not have been paid but for, property held in connec- 
tion with the registered plan) and the amount was paid as, on 
account or in lieu of, or in satisfaction of, a payment 


(A) for services provided by a person who is, or who does 
not deal at arm’s length with, the controlling individual of 
the registered plan, or 


(B) of interest, of a dividend, of rent, of a royalty or of 
any other return on investment, or of proceeds of disposi- 
tion, or 


(iil) a deliberate over-contribution; 
(d) an RRSP strip in respect of the registered plan; and 


(e) a prescribed benefit. 


Related Provisions: 207.01(1)“specified distribution”(a)(i) — Distribution attributa- 
ble to advantage is specified distribution; 207.04(6), (7) — Additional tax payable on 
prohibited investment before Oct. 16/09; 207.05 — Tax payable where advantage ex- 
tended; 207.06(4) — CRA may notify TFSA holder that distribution required within 90 
days. 


History: The definition “advantage” in subsec. 207.01(1) amended by 2011, c. 24, 
subsec. 64(2), applicable to transactions occurring, income earned, capital gains accru- 
ing and investments acquired, after March 22, 2011. It formerly read: 


“advantage”, in relation to a TRSA, means 


(a) any benefit, loan or indebtedness that is conditional in any way on the 
existence of the TFSA, other than 


(i) a benefit derived from the provision of administrative or investment 
services in respect of the TRSA, 


(ii) a loan or an indebtedness (including the use of the TESA as security 
for a loan or an indebtedness) the terms and conditions of which are 
terms and conditions that persons dealing at arm’s length with each 
other would have entered into, 


(iii) a distribution under the TFSA, and 


(iv) the payment or allocation of any amount to the TFSA by the issuer; 
and 


(b) a benefit that is an increase in the total fair market value of the property 
held in connection with the TFSA if it is reasonable to consider, having re- 
gard to all the circumstances, that the increase is attributable, directly or in- 
directly, to 


(i) a transaction or event or a series of transactions or events that 


(A) would not have occurred in an open market in which parties 
deal with each other at arm’s length and act prudently, knowledge- 
ably and willingly, and 


(B) had as one of its main purposes to enable a person or a partner- 
ship to benefit from the exemption from tax under Part I of any 
amount in respect of the TFSA, 


(1i) a payment received as, on account or in lieu of, or in satisfaction of, 
a payment ' 
(A) for services provided by a person who is, or who does not deal 
at arm’s length with, the holder of the TFSA, or 


(B) of interest, of a dividend, of rent, of a royalty or of any other 
return on investment, or of proceeds of disposition, in respect of 
property (other than property held in connection with the TFSA) 
held by a person who is, or who does not deal at arm’s length with, 
the holder of the TFSA; . 


(iii) a swap transaction, or 
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(iv) specified non-qualified investment income that has not been distrib- iy 
uted under the TESA within 90 days of receipt by the holder of. the 
TFSA of a notice issued by the Minister under subsection. 207.06(4); ; 
and A 
(c) a benefit that is income (including a capital gain) that is reasonably at- , 
tributable, directly or indirectly, to 
(i) a deliberate over-contribution, or of 
(ii) a prohibited investment in respect of the TFSA or any other TFSA of . 
the holder; and : 


(d) a prescribed benefit. : 4 
Subparas. (b)(iii) and (iv) added to the definition “advantage” in-subsec. 207.01(1) by 
2010, c. 25, subsec. 57(1), applicable after October 16, 2009. 

Para. (c) of the definition “advantage” renumbered as (d) and new para. (c) added by 

the said c. 25, subsec. 57(2), applicable after October 16, 2009 except that subpara. 

(c)Gi), as amended, does not apply in respect of income (including a capital gain) 

earned before October 17, 2009. 

Subparas. (a)(iii) and (iv) added to the definition “advantage” by 2009, c. 2, subsec. 

68(2), applicable to 2009 er seq. 

Para. (b) amended and para. (c) added to the definition “advantage” by the said c. 2, 

subsec. 68(3), applicable to 2009 et seg. Para. (b) formerly read: 
(b) a prescribed benefit. 

Regulations: No prescribed benefits yet for para. (d). 

I.T. Technical News: 44 (key employee TFSA). 


Forms: RC298: Advantage tax return for TFSA issuers. 


“allowable refund” of a person for a calendar year means the total 
of all amounts each of which is a refund, for the year, to which the 
person is entitled under subsection 207.04(4). 


Related Provisions: 207.07(2) — Refund payable by Minister; 207.05 — Tax paya- 
ble where advantage extended. 


“controlling individual’, of a registered plan, means the holder of 
a TFSA or the annuitant of a RRIF or RRSP, as the case may be. 


History: The definition “controlling individual” added to subsec. 207.01(1) by 2011, 
c. 24, subsec. 64(4), deemed in force on March 23, 2011. 


“deliberate over-contribution” of an individual means a contribu- 
tion made under a TFSA by the individual that results in, or in- 
creases, an excess TFSA amount, unless it is reasonable to conclude 
that the individual neither knew nor ought to have known that the 
contribution could result in liability for a penalty, tax or similar 
consequence under this Act. 


Related Provisions: 207.01(1 )“advantage”’(c)(i) — Benefit attributable to deliberate 
over-contribution is “advantage”. 


History: The definition “deliberate over-contribution” added to subsec. 207.01(1) by 
2010, c. 25, subsec. 57(7), applicable to contributions made after October 16, 2009. 


“excess TFSA amount” of an individual at a particular time in a 
calendar year means the amount, if any, determined by the formula 


A-B-C-D-E 
where 


A is the total of all amounts each of which is a contribution made 
under a TFSA by the individual in the calendar year and at or 


before the particular time, other than a contribution that is 


(a) a qualifying transfer, or 
(b) an exempt contribution; 


B is the individual’s unused TFSA contribution room at the end of 
the preceding calendar year; 

C is the total of all amounts each of which was a distribution made 
in the preceding calendar year under a TESA of which the indi- 
vidual was the holder at the time of the distribution, other than a 
distribution that is 

(a) a qualifying transfer, or 
(b) a specified distribution; 
D is 


(a) the TFSA dollar limit for the calendar year if, at any time 
in the calendar year, the individual is resident in Canada, and 


(b) nil, in any other case; and 
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E is the total of all amounts each of which is the qualifying portion 
of a distribution made in the calendar year and at.or:before the 
particular time, under.a TFSA of which the, individual-was the 
holder at the time of the distribution and, for tis purpose, the 
qualifying portion of a-distribution is 


(a) nil, if the distribution is a qualifying bs or a speci- 
fied distribution, and 


(b) in any other. case, the lesser of 
(i) the amount of the distribution, and 


(ii) the amount that would be the individual’s excess 
TFSA amount at the time of the distribution . Hee amount 
of the distribution were nil. 
Related Provisions: 207.01(1) — Definitions of “deliberate over-contribution”, 
“qualifying transfer” and “unused TFSA contribution room”; 207.02 — Tax on excess 
TFSA amount; 207.06(4) — CRA may notify TFSA holder that distribution ‘of certain 
amounts required within 90. days. 


History: Para. (b) of the description of C and para. (a) of the description of E in the 
definition “excess TFSA amount” in subsec..207.01(1) amended by 2010,:c. 25, sub- 
secs. 57(3), (4), to substitute. “specified” for “prescribed”, applicable after October 16, 
2009. 

The description of E in the definition “excess TFSA amount” in subsec. 207.01(1) 
amended by 2009, c. 2, subsec. 68(4), ncaa to 2009 et seg. The esti: for- 
merly read: 


E — is the total of all amounts each of which is a distribution made iin the calen- 
dar year and ator before the particular time under a TFSA of which the 
individual was the holder at the time of the distribution, other than a’ distri- 

. bution that is 
(a) a qualifying transfer, or 


(b) a prescribed distribution. 


“exempt contribution” means a contribution made in a calendar 
year under a TFSA by the survivor of an individual if 


(a) the contribution is made during the period. (in this definition 
referred to.as the “rollover period’’) that begins when. the indivi- 
dual dies and that ends. at the end of the first calendar year that 
begins after the individual, dies (or at any later time that is ac- 
ceptable to the Minister); 


(b) a payment (in this definition referred to as the‘ ‘survivor pay- 
ment”) was made to the survivor during the rollover period, as a 
consequence of the individual’s death, directly or indirectly out 
of or under an arrangement that ceased, because of the indivi- 
dual’s death, to be a TFSA; 


(c) the survivor designates, in prescribed form filed in prescribed 
_ manner within 30 days after the day on which the contribution is 
made, the contribution in relation to the survivor payment; and 


(d) the amount of the contribution does not exceed the least of 
(i) the amount, if any, by which 
(A) the amount of the survivor payment 
exceeds 


(B) the total of all other contributions designated by the 
survivor in relation to the survivor payment, 


(ii) the amount, if any, by which 


(A) the total proceeds of disposition that would, if section 
146.2 were read without reference to subsection 146.2(9), 
be determined in respect of the arrangement under para- 
graph 146.2(8)(a), (10)(a) or (11)(a), as the case may be, 


exceeds 


(B) the total of all other exempt contributions in respect 
of the arrangement made by the survivor at or before the 
time of the contribution, and 


(iii) if the individual had, immediately before the individual’s 
death, an excess TFSA amount or if payments described in 
paragraph (b) are made to more than one survivor of the indi- 
vidual; nil or the greater amount, if any, allowed by the Min- 
ister in respect of the contribution. 


Related Provisions: 146.2(9) — Effect of death on TFSA; 207.01(3) — Survivor as 
successor holder; 248(8) — Meaning of “consequence” of death. 
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History: The definition “exempt contribution” added to subsec. 207.01(1) by 2009, c. 
2, subsec. 68(7), applicable to 2009 ef seq. 


Forms: RC240: Designation of an exempt contribution TFSA. 


“non-qualified investment” for a trust governed by a registered 
plan means property that is not a qualified investment for the trust. 
Related Provisions: 146.2(6) — Tax on TFSA’s income from non-qualified invest- 
ment (NQI); 207.01(1)“prohibited investment’, “qualified investment” — Definitions; 
207.01(5) — Obligation of TFSA issuer; 207.04(1) — Tax on acquisition of NQI; 
207.04(3) — Where NQI is also prohibited investment; 207.04(5) — Deemed disposi- 
tion and’ reacquisition where property ceases to be NQI. 


History: The definition “non-qualified investment” in subsec. 207.01(1) amended by 
2011,.c. 24, subsec..64(2), applicable to transactions occurring, income earned, capital 
gains accruing and investments acquired, after March 22,.2011, It:formerly read: 


“non-qualified investment” for a trust governed by a TFSA means property that 
is not a qualified investment for the trust. 


Regulations: 223(3) (notification to holder of non-qualified Beenie 


“prohibited investment”, at any time, for a trust governed by a 
registered. plan, means property (other than, prescribed excluded 
property) that is at that time 


(a) a debt. of the controlling individual of the registered plan; 
(b) a share of the capital stock of, an interest in, or a debt of 


(i) a corporation; partnership or trust in which the controlling 
individual has a significant interest, or 


(ii) a person or partnership that does not deal at arm’s length 
with the controlling individual or with a person or partner- 
ship described in subparagraph (i); 
(c) an interest (or, for civil law, a right) in, or a right to acquire, 
a share, interest or debt described in paragraph (a) or (b); or. . 
(d): prescribed. property. 
Related Provisions: 207.01(1)‘advantage”(c)(ii) — Benefit attributable to prohib- 
ited investment is “advantage”; 207.01(1)‘‘non-qualified investment’; 207.01 (1)“transi- 
tional prohibited investment benefit” — Grandfathering; 207.01(4),— Significant inter- 
est; 207.04(1), (6) — Tax on acquisition of prohibited investment (PI); 207.04(3) — 
Where PI is also non-qualified investment; 207.04(5) — Deemed disposition and reac- 
quisition where property ceases to be PI. 


History: The portion of “prohibited investment” in subsec. 207:01(1) before para. (c) 
amended by 2011, c. 24, subsec. 64(3), applicable after March 22, 2011 in respect of 
investments acquired at any time. It formerly read: 


“prohibited investment”, at any time, for a trust governed by a TFSA means pro- 
perty (other than prescribed property) that is at that time 
(a) a debt of the holder of the TFSA; 
(b) a share of the capital stock of; an interest in, or a debt of 
(i)-a corporation, partnership or trust in-which the holder has a signifi- 
cant interest, or : 
(ii) a person or partnership that does not deal at arm’s length with the 
holder or’ with a person or partnership. described in subparagraph (i); 
The opening words of “prohibited investment” in subsec. 207.01(1) amended by 2009, 
c. 2, subsec. 68(5), to substitute “property” for “property in relation tothe trust’, appli- 
cable to 2009 et seq. 
Para. (d) of the definition amended by the said c. 2, subsec., 68(6), to substitute “pre- 
scribed” for “restricted”, applicable to 2009 et seq. 


Regulations: 5000 (prescribed excluded property for opening words); 5001 (pre- 
scribed property for para. (d)). 


“qualified investment” for a trust governed by a TFSA means 


(a) an investment that would be described by any of paragraphs 
(a) to (d),'(f) and (g) of the definition “qualified investment” in 
section 204 if the reference in that definition to “a trust governed 
by a deferred profit sharing plan or revoked plan” were read as a 
reference to “a trust governed by a TFSA” and if that definition 
were read without reference to the words “with the exception of 
excluded property in relation to the trust”; 
(b) a contract for an annuity issued by a licensed annuities pro- 
vider if 
(i) the trust is the only person who, disregarding any subse- 
quent transfer of the contract by the trust, is or may become 
entitled to any annuity payments under the contract, and 


(ii) the holder of the contract has a right to surrender the con- 
tract at any time for an amount that would, if reasonable sales 
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and administration charges were ignored, approximate. the 
value of funds that could otherwise be applied to fund future 
periodic payments under the contract; and 


(c) a prescribed investment. 


Related Provisions: 87(10) — New share issued on amalgamation of public corpo- 
ration deemed listed; 132.2(1)(k) [to be repealed], 132.2(3)(h) [draft] — Where share 
ceases to be qualified investment due to mutual fund reorganization; 146.2(4) — Tax 
on TFSA’s income from non-qualified investment; 207.01(5) — Obligation of TESA 
issuer, 207.04 — Tax on acquisition of non-qualified investment. 


Regulations: 221(2) (information return reporting that securities are qualified invest- 
ments); 4900 (prescribed inyestments — and note 4900( 14) specifically for TFSAs). 


“qualifying transfer” means the transfer of an amount from a 
TFSA of which a particular individual is the holder if 


(a) the amount is transferred directly to another TFSA, the 
holder of which is the particular individual; or 


(b) the amount is transferred directly to another TFSA, the 
holder of which is a spouse or common-law partner or former 
Spouse or common-law partner of the particular individual, and 
the following conditions are satisfied: 


(i) the individuals are living separate and apart at the time of 
the transfer, and 


(11) the transfer is made under a decree, order or judgment of 
a competent tribunal, or under a written separation agree- 
ment, relating to a division of property between the individu- 
als in settlement of rights arising out of, or on the breakdown 
of, their marriage or common-law partnership. 
Related Provisions: 146.2(2)(e)—Transfer to another TFSA permitted; 
207.01(1)“excess TFSA amount’A(a), C(a), E(a), 207.01(1)“unused TFSA contribu- 
tion room’(b)B(i), Di) — Qualifying transfers ignored in determining contribution 
limit; 248(1)“disposition”(f)(vi) — Transfer from TESA to TFSA is not a disposition; 
252(3) — Extended meaning of “spouse”. 


“RRSP strip”, in respect of a RRIF or RRSP, means an amount 
used or obtained by the controlling individual of the RRIF or RRSP, 
or a person who does not deal at arm’s length with the controlling 
individual, as part of a transaction or event or a series of transac- 
tions or events one of the main purposes of which is to enable the 
controlling individual, or a person who does not deal at arm’s 
length with the controlling individual, to use or obtain the benefit of 
property held in connection with the RRIF or RRSP, but does not 
include an amount that is 

(a) included in the income of the controlling individual or their 

spouse or common-law partner under section 146 or 146.3; 


(b) an excluded withdrawal under section 146.01 or 146.02: 
(c) described in subsection 146(16) or 146.3(14.2); or 
(d) the principal amount of a debt obligation that is a prescribed 
excluded property. 
Related Provisions: 207.05(2)(c) — 100% tax on RRSP strip. 
History: The definition “RRSP strip” added to subsec. 207.01(1) by 2011, c. 24, sub- 
sec. 64(4), deemed in force on March 23, 2011. 
“registered plan” means a RRIF, RRSP or TESA. 
History: The definition “registered plan” added to subsec. 207.01(1) by 2011, c. 24, 
subsec. 64(4), deemed in force on March 23, 2011. 
“restricted property” — [Repealed] 


History: The definition “restricted property” in subsec. 207.01(1) repealed by 2009, c. 
2, subsec. 68(1), applicable to 2009 et seq. It formerly read: 


“restricted property” has the meaning assigned by regulation. 


“specified distribution” means 


(a) a distribution made under a TFSA to the extent that it is, Or is 
reasonably attributable to, an amount that is 


(1) an advantage in respect of the TFSA or any other TESA of 
the holder, 


(ii) specified non-qualified investment income, 


(iii) an amount in respect of which tax was payable under 
Part I by a trust governed by the TFSA or any other TFSA of 
the holder, or 


Income Tax Act 


(iv) an amount described in subparagraph 207.06(1)(b)(ii); or 
(b) a prescribed distribution. 
Related Provisions: 207.01(1)“excess TESA amount’C(b), E(a) — Specified distri- 


bution does not reduce excess TFSA amount; 207.01(1)‘unused TFSA contribution 


room’’(b)B(ii) — Specified distribution does not increase contribution 
207.061 — Amount under “specified distribution’”(a)(ii) included in TFSA holder’s 
income. ; 


room; | 


History: The definition “specified distribution” added to subsec. 207.01(1) by 2010, c. 


25, subsec. 57(7), applicable to distributions that occur after October 16, 2009, other 
than the portion of a distribution that is, or is reasonably attributable to, an advantage 
that was extended, or income earned, before October 17, 2009; 


Regulations: No prescribed distributions yet for para. (b). 


“specified non-qualified investment income”, in respect of a reg- 
istered plan and its controlling individual, means income (including 
a capital gain) that is reasonably attributable, directly or indirectly, 
to an amount in respect of which tax was payable under Part I by a 
trust governed by the registered plan or by any other registered plan 
of the controlling individual. '’ 
Related Provisions: 146.2(6)— When tax payable under Part I by TFSA; 
207.01(1)“advantage”(b)(vi) — Benefit attributable to SNQII is “advantage” if not dis- 
tributed after notice under 207.06(4); 207.01(1)specified distribution’”’(a)(ii) — Distri- 
bution attributable to SNQII is specified distribution; 207:06(4) — CRA may notify 
TFSA holder that distribution of SNQU required within 90 days. 
History: The definition “specified non-qualified investment income” in subsec. 
207.01(1) amended by 2011, c. 24, subsec. 64(2), applicable to transactions occurring, 
income earned, capital gains accruing and investments acquired, after March 22, 2011. 
It formerly read: 
“specified non-qualified investment income”, in respect of a TFSA and its 
holder, means income (including a capital gain) that is reasonably attributable, 
directly or indirectly, to an amount in respect of which tax was payable under 
Part I by a trust governed by the TFSA or any other TFSA of the holder. 


The definition “specified non-qualified investment income” added to subsec. 207.01(1) 
by 2010, c. 25, subsec. 57(7), applicable to 2010 et seg. 


“swap transaction”, in respect of a registered plan, means a trans- 
fer of property between the registered plan and its controlling indi- 
vidual or a person with whom the controlling individual does not 
deal at arm’s length, but does not include 


(a) a payment out of or under the registered plan in satisfaction 
of all or part of the controlling individual’s interest in the regis- 
tered plan; 


(b) a payment into the registered plan that is a contribution, a 
premium, or an amount transferred in accordance with para- 
graph 146.3(2)(f); 


(c) a transfer of a prohibited investment or a non-qualified in- 
vestment from the registered plan, in circumstances where the 
controlling individual is entitled to a refund under subsection 
207.04(4) on the transfer; or 


(d) a transfer of property from one registered plan of a control- 
ling individual to another registered plan of the controlling indi- 
vidual if 


(i) both registered plans are RRIFs or RRSPs, or 
(ii) both registered plans are TFSAs. 


Related Provisions: 207.01(1)“advantage”(b)(iii) — Benefit attributable to swap 
transaction is “advantage”. 


History: The definition “swap transaction” in subsec. 207.01(1) amended by 2011, c. 
24, subsec. 64(2), applicable to transactions occurring, income earned, capital gains 
accruing and investments acquired, after March 22, 2011, except that the definition 
applies 
(a) after 2012 in relation to a swap transaction undertaken to remove a property 
from a RRIF or RRSP if it is reasonable to conclude that the retention of the pro- 
perty in the RRIF or RRSP would result in a tax being payable under Part XI.01 of 
the Act, and 


(b) in any other case, after June 2011. 
It formerly read: 


“swap transaction”, in respect of a trust governed by a TFSA, means a transfer of 
property (other than a transfer that is a distribution or a contribution) occurring 
between the trust and the holder of the TFSA or a person with whom the holder 
does not deal at arm’s length. 


The definition “swap transaction” added to subsec. 207.01(1) by. 2010, c. 25, subsec. 
57(7), applicable to transfers of property that occur after, October 16, 2009. 


1478 


Part XI.01 — Taxes in Respect of RRIFs, RRSPs and TFSAs 


“TESA dollar limit’ for a calendar year means, 
(a) for 2009, $5,000; and 


(b) for each year after 2009, the amount (rounded to the nearest 
multiple of $500, or if that amount is equidistant from two such 
consecutive multiples, to the higher multiple) that is equal to 
$5,000 adjusted for each year after 2009 in the manner set out in 
section 117.1. 


Related Provisions: 207.01(1)“excess TFSA amount’D(a) — Effect of contribu- 
tions that exceed dollar limit. 


our ne tf full term of office. 


“transitional prohibited investment benefit’’, of a controlling in- 
dividual for a taxation year, means the amount determined by the 
formula 


A—~B 
where 


A is the total of all amounts each of which is income earned, or a 
capital gain realized, in the taxation year by a trust governed by 
a RRIF or RRSP of the controlling individual that 


(a) is attributable to a property that was, on March 23, 2011, 
a prohibited investment for a trust governed by a RRIF or 
- RRSP of the controlling individual, and 


(b) in the case of income, is earned after March 22, 2011 and 
before 2022 and, in the case of a capital gain, accrues after 
March 22, 2011 and is realized before 2022; and 
Bis the total of all amounts each of which is a capital loss, deter- 
mined without reference to subparagraph 40(2)(g)(i) and subsec- 
tion 40(3.4), realized in the taxation year by a trust governed by 
a RRIF or RRSP of the controlling individual that 
(a). is attributable to a property that was, on March 23, 2011, 
a prohibited investment for a trust governed by a RRIF or 
RRSP of the controlling individual, and 
(b) accrues after March 22, 2011 and is realized before 2022. 


Related Provisions: 207.05(4) — No Part XI.01 tax. on RRSP or RRIF benefit; 
257 — Formula cannot calculate to less than zero. 


History: The definition “transitional prohibited investment benefit’ added to subsec. 
207.01(1) by 2011, c. 24, subsec. 64(4), deemed in force on March 23, 2011. 


“unused TFSA contribution room” of an individual at the end of 
a calendar year means, 
(a) if the year is before 2009, nil; 


(a.1) in circumstances where the Minister has, in accordance 
with section 207.06, waived or cancelled all or part of the liabil- 
ity imposed on the individual, the amount determined by the 
Minister; and 

(b) in any other case, the positive or negative amount deter- 
mined by the formula 


A+B+C-D 
where 


A. is the individual’s unused TFSA contribution room at the end 
of the preceding calendar year, 
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B is the total of all amounts each of which was a distribution 
made in the preceding calendar year under a TFSA of which 
the individual was the holder at the time of the distribution, 
other than a distribution that is 

(i) a qualifying transfer, or 
(ii) a specified distribution, 


(i) the TFSA dollar limit for the calendar year, if at any 
time in the calendar year the individual is 18 years of age 
or older and resident in Canada, and 

(ii) nil, in any other case, and 


D is the total of all amounts each of which is a-contribution 
made under a TFSA by the individual in the calendar year, 
other than a contribution that is 


(i) a qualifying transfer, or 


(ii) an solu CORETAURINY 


Related Provisions: 207.01(1)‘excess TESA amount’B — Unused contribution 
room can be contributed in a later year; 207.01(1)“qualifying transfer’. 

History: Para. (a.1) added to the definition “unused TFSA contribution room” in sub- 
sec. 207.01(1) by 2010, c. 25, subsec. 57(5), applicable after October 16, 2009. 
Subpara. (ii) of the description of B in para. (b) of the definition “unused TFSA contri- 


bution room” amended by the said c. 25, subsec. 57(6), to substitute “specified” for 
“prescribed”, applicable after October 16, 2009. 


(2) [Repealed] 


History: Subsec. 207.01(2) repealed by 2009, c. 2, subsec. 68(8), applicable to 2009 et 
seq. It formerly read: 


(2) Exempt contribution to survivor TFSA — A contribution made in a taxa- 
tion year under a TFSA by the survivor of an individual is an exempt contribu- 
tion if 
(a) the contribution is made during the period (in this subsection referred to 
as the “rollover period”) that begins when the individual dies and that ends 
on the second anniversary of the individual’s death (or on any later day that 
is acceptable to the Minister); 
(b) a payment (in this subsection referred to as the “survivor payment’’) was 
made to the survivor during the rollover period, as.a consequence of the 
individual’s death, directly or indirectly out of or under an arrangement that 
ceased, because of the individual’s death, to be a TFSA; 
(c) the survivor designates, in prescribed form filed with the survivor’s re- 
turn of income for'the taxation year, the contribution in relation ‘to the survi- 
vor payment; and 


(d) the amount of the contribution does not exceed the least of 
(i) the amount, if any, by which 
(A) the amount of the survivor payment 
exceeds 


(B) the total of all other contributions designated by the survivor in 
relation to the survivor payment, 
(ii) the amount, if any, by which 


(A) the total proceeds of disposition determined in respect of the 
arrangement under paragraph 146.2(6)(a), (7)(a) or (8)(a), as the 
case may be, 


exceeds 


(B) the total of all other exempt contributions in respect of the ar- 
rangement made by the survivor at or before the time of the contri- 
bution, and 


(iii) if the individual had, immediately before the individual’s death, an 
excess TFSA amount or if payments described in paragraph (b) are 
made to more than one survivor of the individual, nil or the greater 
amount, if any, allowed by the Minister in respect of the contribution. 


(3) Survivor as successor holder — If an individual’s survivor 
becomes the holder of a TFSA as a consequence of the individual’s 
death and, immediately before the individual’s death, the individual 
had. an excess TFSA amount, the survivor is deemed (other than for 
the purposes of the definition “exempt contribution”) to have made, 
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at the beginning of the month following the individual’s death, a 
contribution under a TFSA equal to the amount, if oe by which 


(a) that excess TFSA amount i 
exceeds 


(b) the total fair market value immediately before the indivi- 


dual’s death of all property held in connection with arrange- 


ments that ceased, because of the individual’s death, to be | 


TFSAs. 
History: The opening words of subsec. 207.01(3) amended by 2009, c. 2, subsec. 


68(9), to substitute “the definition “exempt contribution” for “subsection (2)”, appli- | 


cable to 2009 et seq. 


(4) Significant interest — An individual has a significant inter- 
est in a Corporation, partnership or trust at any time if 


(a) in the case of a corporation, the individual is a specified | 


shareholder of the corporation at that time; 


(b) in the case of a partnership, the individual, or the individual 
together with persons and partnerships with which the individual 
does not deal at arm’s length, holds at that time interests as a 
member of the partnership that have a fair market value of 10% 
or more of the fair market value of the interests of all members 
in the partnership; and 


(c) in the case of:a trust, the individual, or the individual to- 
gether with persons and partnerships with which the individual 
does not deal at arm’s length, holds at that time interests asa 
beneficiary (in this paragraph, as defined in subsection 108(1)) 


under the trust that have a fair market value of 10% or more of 


the fair market value of the interests of all beneficiaries under 
the trust. 


Related Provisions: 207.01(1)“prohibited investment’(b)(i) — Effect of holding 
significant interest. 


(5) Obligation of issuer — The issuer or carrier of a registered 
plan shall exercise the care, diligence and skill of a reasonably pru- 
dent person to minimize the possibility that a trust governed by the 
registered plan holds a non-qualified investment. 
History: Subsec. 207.01(5) amended by 2011, c. 24, subsec. 64(5), deemed in force on 
March 23, 2011. It formerly read: 
(5) The issuer of a TFSA shall exercise the care, diligence and skill of a reasona- 
bly prudent person to minimize the possibility that a trust governed by the TESA 
holds a non-qualified investment. 


Definitions [s. 207.01]: “advantage” — 207.01(1); “amount”, “annuity” — 248(1); 


“arm’s length” — 251(1); “calendar year” — Interpretation Act 37(1)(a); “capital 
gain” — 39(1)(a), 248(1); “carrier” — 146.3(1); “common-law partner”, “common-law 
partnership” — 248(1); | “consequence” — 248(8); “controlling individual” — 
207.01(1); “corporation” — 248(1), Interpretation Act 35(1); “deferred profit sharing 
plan” — 147(1), 248(1); “deliberate over-contribution” — 207.01(1); “disposition” — 
248(1); “distribution” — 146.2(1); “dividend” — 248(1); “excess TESA amount” — 
207.01(1); “exempt contribution” — 207.01(1); “holder” — 146.2(1); “individual” — 
248(1); “issuer” — 146(1), 146.2(1); “licensed annuities provider” — 147(1), 248(1); 


“Jisted” — 87(10); “Minister” — 248(1); 
qualified investment” — 207.01(1); 


“month” — Interpretation Act 35(1); “non- 
“person”, “prescribed” — 248(1); “prescribed ex- 
cluded property” — Reg. 5000; “principal amount” — 248(1); “prohibited invest- 
ment” —207.01(1); “property” — 248(1); “qualified investment”, “qualifying trans- 
fer’, “registered plan” — 207.01(1); “regulation” — 248(1); “resident in Canada” — 
250; “RRIF” — 248(1)‘registered retirement income fund”; “RRSP” — 248(1)“regis- 
tered retirement savings plan”; “RRSP strip” — 207.01(1); “security” — Interpretation 
Act '35(1); “separation agreement” — 248(1); “series ‘of transactions” — 248(10): 
“share” — 248(1); “significant interest’ — 207.01(4); “specified distribution”, “speci- 
fied non-qualified investment income” — 207.01(1); “specified’ shareholder” — 
248(1); “spouse” — 252(3); “survivor” — 146.2(1); “swap transaction” — 207.01(1): 
“TFSA” — 146.2(5), 248(1); “TFSA dollar limit” — 207.01(1); “taxation year” — 
249; “trust” — 104(1), 248(1), (3); “unused TFSA contribution room” — 207.01(1); 
“written” — Interpretation Act 35(1)“writing”. 


207.02 Tax payable on excess TFSA amount — If, at any 
time in a calendar month, an individual has an excess TFSA 
amount, the individual shall, in respect of that month, pay a tax 
under this Part equal to 1% of the highest such amount in that 
month. 


Proposed Administrative Relief —TFSA penalties _ 
CRA/Finance news release, June 25, 2010: Joint Ministerial Statement seongnanite 
ing Tax-Free, Savings Accounts i 


Income Tax Act 


, £ , =. _ 
sc me Denier: yore million os ians 
e@ program was es 


the syseeeiane Gea. shout their accounts, 
If you Teceived a TFSA return letter: 


If you have questions about your TFSA, you are Ce nue to contact the CRA at tC 
800-959-8281 or visit our Web site at: www.cra-arc.gc.ca. eRe 
For media information: Noél Carisse, Media Relations, Canada Revenue ae 
952-9184; Erin Filliter, Director of | Communications. Office of lithe bei Ministet: oinetonst: 
Revenue, 613- 995- 2960. i Hi hee Oe ‘ 
[Similar information is Rese in 1 CRA t news a alee “Tax-Free 3 Savings Account ren 
turn extended deadline is August 3, 2010", July 26, 2010.) : 


CRA Notice, Sept. 21, 2010: TFSA returns and | payment oF taxes 
Answers 


1. How. many Canadians opened a Tax-Free Savings Account ( TFSA RE 
Since last year, more than 4.8 million Canadians have opened ‘one or more TFSAs. a 


2. Does the Canada Revenue ony know how — y People over-contributed to their 
TFSA‘in 2009? } wi pe 
On June 1, 2010, ‘the Canada iesvenie vaedtions (CRA) esha 6 over 72,000 proposed 
TESA returns to individuals who may have oyer-contributed to their TESA seeking 
more information about their situation, which corresponds to less than 2% of all ' 
holders. The proposed TFSA returns that were issued do not constitute an official 
tice of assessment. Rather, it is a calculation of tax that may be payable based on infor- 
mation gain a the CRA by sie — holders’ —* institu Hic eee 


possible relief of tax based upon their situation and related cicatelnee AL ee an indiv 

dual who received a TFSA return did not respond to the letter by August 3, “2010, t 

CRA will aan the sslbeie based on ae vemos cine Liens aa issue TFSA notice. 
of assessment. 
Ministers Flaherty (Finance) and Ashfield (National ‘ejeans: have i i 
government intends to be as flexible as possible and will treat each ¢ 
case by case basis (cra.ge.ca/whtsnw/tms/jntsttmnt-eng. html). = 


If you did not respond by the August 3, 2010 deadline, you can still send CRA a letter 


to request a review of your file based upon your situation and relai 
Upon receipt of } your request, the CRA will teview on 


Any decision to grant or deny a request will be based on the ‘circumste 
plete review of all the facts in each specific situation, ~~ 


If individuals need help remembering dates or amounts of withdrawals ontri 
they should contact their financial institution for ——s 0 


3. Is the amount owing a tax or a penal? 


a tax and not a penalty. 
4, Is the CRA going to waive the tax for all ‘rilividuals who ce 
No. Any request received to waive tax will be reviewed on a case-by. 


1480 


Part XI.01 — Taxes in Respect of RRIFs, RRSPs and TFSAs 


quest for alter ba sears beat 
strate that errors were reasonable anid ‘that, if applicable, Teas able “steps: were» 


oe are the steps an “jadividiat a take if they aig 
return © if eh “ihe agate a notice . assessment elk ok their ae return. i 


return package — inclu ng a signed copy 0 Hee any corre- 
spondence from their bank(s), and a letter Rhee re ie circumstances and the rea- 


before whickevel of the following two dates i is Tater: 
a “© one year after the due date for the return; or 5 


a an individual receives a TFSA notice ao assessment that in jndes a side Bune penalty 
or arrears | interest, the individual can request that such amounts be oe “ts com. 


tax on excess contributions 


fon the time \¢ the TFSA was & dioguced. the ‘government has been clear ¢ 0 the rules 
that govern them, including those regarding excess contributions. They were set out i 
budget publications released on — 26, 2008, and xe oe net CRA 
TFSA Web page (cra.ge.caltfsa). rr 
x Under these rules, withdrawals from a TFSA ina given ye 
i Adual’s contribution, room until the following year. 


TFSA holders can “ieee ties Denwene their sti wit 


Th » requirement that reapatnbudons cannot be made unti J 
sary to allow an individual's annual contribution. om to be determined i in: a mel 


als, accumulations of unused TFSA room and indexation. 


i. = Without : such a rule, it would be very diffi cult to 
tio’ ‘is within the individual's TESA limit. 


8 Can ands from @ TESA be ae from ‘one financial institution 10 another 
within the same year? : . 


whether a given ‘contribu- 


Yes, as long as the transfer i is a pee transfer between tl 


Some TFSA transfers are being taxed because the CRA is unaware that they are “di- 
rect” transfers, as the TFSA holder’s financial institution may have erroneously 


arrears. inte was included. ‘This form should not be used to ba a. of the Teh 


e not tae a? to i. 


) financial institutions. 
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pny for oe ket in ahieh an excess exists. Since it is based. on the Nighest 
excess TFSA amount, this means : that the 1% tax would be applicable for a particular 


oe oe helt « ‘account, ‘itis simoceso ‘to comple. and file Form. RO243, Tax-Free 
count ( TFSA). Return 20, _and Form RESO -A, Schedule A — Excess 


A request for taxpayer relief oat ae 10 the cancellation or waiver of late ik 
penalties or arrears interest that is based ede the issuance of a notice of assessment. 
potice of 
assessment, a request for taxpayer relief 0 on penalties and interest would not apply at 
this time. However, there are provisions in the Income Tax Act that allow the CRA to 
grant administrative relief on tax payable such as involving excess TESA contributions. 


The Income Tax Act authorizes the Minister to waive the tax imposed on excess TFSA 
contributions or contributions made to a as wile a non-resident of te if the 
Minis te | 


rer is satisfied that “oe / Vy 
(a) the tax Hebility arose because of reasonable error, and 


without delay, for the contributions: to be withdrawn. 


ests for administrative relief in writing and they will 
ewed on a case by case basis and any decision to grant or oe Seat is Dace on 
the Specific circumstances and a review of all the facts. LD 


12 Can an individual file. a notice A objection, using Form T4004, Objection —In- 
come Tax Ac 


A notice of objection should not he filed in response to he TRSA Goposed return that 
was sent in early June, as this proposed return does not represent an actual tax assess- 
ment. If you disagree with the tax payable on the proposed TESA return, send a letter 
explaining the facts and ircumstances of 5 your situation for the CRA to review. 


you have received a notice of assessment and disagree with the tax, we 
mend that yout fi call the CRA individual i income tax ete line at 


individuals of their aoe TFSA contribution room and also to proactively identify 
fi entially subject to the TFSA excess contribution tax. 


ed re 1 received indi ates an over-contribution of $30,00 000° 
tax owing of $300. There is no way 1 contributed sare near 
$30,000. How did the CRA calculate the amount owing? 
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The tax of 1% is applicable for each month that an excess amount existed in the ac- 
but also 


count. So, the tax payable is partly based on excess contributions to a TFSA 
partly based on how many months those 


Ul 
For example, an excess contribution of 


time. 


If, at any time in a calendar month, there is an excess TFSA amount in your account, 
you are liable to a 1% tax on your highest excess TFSA amount in that month. 


The 1% per-month tax will continue to apply for each month that the excess amount 


remains in the TFSA. It will continue to apply, on a pro-rata basis, until the earlier of: 
- when the entire excess amount is withdrawn; or 


* when the entire excess amount is absorbed by the addition of your unused TFSA 
contribution room for a later year. 


15. Why was a tax for over-contribution established? Are some of the rules regarding 
TFSAs put in place to prevent people from misusing them; which rules and why? 


When the TFSA legislation was drafted and subsequently enacted, various provisions 
were included to guard against or otherwise deter transactions which would have been 
abusive or otherwise intended to exploit or improperly take advantage of tax sheltering 
opportunities offered by a TFSA. 


Without a tax on excess TFSA contributions in place, certain individuals could contrib- 
ute rather large amounts of perhaps $50,000 or even $1 million or more and the inter- 
est, dividends or capital gains could escape taxation. As well, an individual could open 
separate TFSAs at 10 different financial institutions and contribute $5,000 to each, at- 
tempting to avoid detection by the CRA and improperly avoid paying tax on income or 
gains generated by these. . 


16. Does an individual need to file a tax return to make a legitimate contribution to a 
TFSA? 


An individual can contribute to a TFSA without filing, or haying filed, a tax return. An 
individual does not have to set up a TFSA or file a tax return to acquire contribution 
room. Please see TFSA eligibility criteria. 


17. What should an individual do if they are already over their limit for 2010? 


The CRA recommends that any individual who has already over contributed to their 
TFSA for 2010 withdraw the excess as soon as possible. Withdrawing the excess por- 
tion as soon as possible will reduce the amount of excess contribution tax payable in 
2010. 


CRA/Finance news release, Aug, 19, 2011: Ministers Shea and Flaherty offer 
flexibility to those who mistakenly over-contributed to their TFSAs 


Our Government is pleased that Canadians are increasingly taking advantage of the 
Tax-Free Savings Account (TFSA) since its launch in 2009. Indeed, approximately 6.7 
million Canadians have already opened a TESA. 


The Canada Revenue Agency (CRA) continues to work to increase awareness of TESA 
guidelines among Canadians and financial institutions. 


Of the nearly 6.7 million Canadians who have a TFSA, we are pleased that over 98 per 
cent have managed their TFSA accounts in accordance with the guidelines. This year, 
less than 1.5 per cent of TFSA holders will be receiving a letter from the CRA asking 
to provide further information about their accounts. 


Our Government recognizes that some genuine confusion about the rules for the TESA 
in these initial years will naturally occur. We understand that it may take time for some 
Canadians to learn about the program, The CRA will continue to build on existing 
communications and work with financial institutions to ensure that Canadians have ac- 
cess to all available information. 


As a result, we would like to confirm that for the 2010 filing year, the second year of 
the program, we will once again be as flexible as possible in cases where a genuine 
misunderstanding of the TFSA contribution rules occurred, 


Every TFSA holder who receives a letter indicating that they may have over-contrib- 
uted will be able to ask the CRA to review their specific file and, where appropriate, 
waive taxes on excess contributions for 2010. 


It is important that we hear from you if you want to be considered for this administra- 
tive relief, 


Also, if you receive such a letter, please be advised it does not automatically mean that 
you will be subject to a tax. It simply means that more information is needed. The 
proposed TFSA return is not a notice of assessment. Individuals who received a pro- 
posed TFSA return have 60 days to respond. y, 


If you have questions about your TFSA, you are encouraged to contact the CRA at 1- 
800-959-8281 or visit our Web site at: WwWw.cra-arc.gc.ca. 


Income Tax Act 


venue, 61 
613-952-9184, 


Related Provisions [s. 207.02]: 207.06(1) — Minister may waive tax under certain 


conditions; 207.062 — Tax under 207.05 reduced by amount payable under 207.02 for 
same contribution; 207.07 — Return and payment of tax. 


History: S. 207.02 added by 2008, c. 28, s. 31, applicable to 2009 ef seg. 


Definitions [s. 207.02]: “amount” — 248(1); “excess TFSA amount” — 207.01(1); 
“individual” — 248(1); “month” — Interpretation Act 35(1). 

Forms: RC243: TFSA return; RC243-SCH-A: Schedule A — Excess TFSA amounts; 
RC243-SCH-B: Schedule B — Non-resident contributions to a TFSA; RC257: Request 
for an information return program account (RZ); RC4288: Request for taxpayer relief. 


207.03 Tax payable on non-resident contributions — If, at a 
particular time, a non-resident individual makes a contribution 
under a TFSA (other than a contribution that is a qualifying transfer 
or an exempt contribution), the individual shall pay a tax under this 
Part equal to 1% of the amount of the contribution in respect of 
each month that ends after the particular time and before the earlier 
of 


(a) the first time after the particular time at which the amount of 
the contribution is equalled or exceeded by the total of all 
amounts each of which is a distribution 


(i) that is made after the particular time under a TFSA of 
which the individual is the holder, and 


(ii) that the individual designates in prescribed manner to be 
a distribution in connection with the contribution and not in 
connection with any other contribution, and 
(b) the time at which the individual becomes resident in Canada. 
Related Provisions [s. 207.03]: 207.06(1) — Minister may waive or cancel tax 
under certain conditions; 207.062 — Tax under 207.05 reduced by amount payable 
under 207.03 for same contribution; 207.07 — Return and payment of tax. 


History: The opening words of s. 207.03 amended by 2009, c. 2, s. 69, applicable to 
2009 et seg. They formerly read: 


207.03 If, at a particular time, a non-resident individual makes a contribution 
under a TFSA, the individual shall pay a tax under this Part equal to 1% of the 
amount of the contribution in respect of each month that ends after the particular 
time and before the earlier of 
Definitions [s. 207.03]: “amount” — 248(1); “distribution” — 146.2(1); “exempt 
contribution” — 207.01(1); “holder” — 146.2(1); “individual” — 248(1); “month” — 
Interpretation Act 35(1); “non-resident”, “prescribed” — 248(1); “qualifying trans- 
fer” — 207.01(1); “resident in Canada” — 250; “TESA” — 146.2(5), 248(1). 


207.04 (1) Tax payable on prohibited or non-qualified in- 
vestment — The controlling individual of a registered plan that 
governs a trust shall pay a tax under this Part for a calendar year if, 
at any time in the year, 


(a) the trust acquires property that is a prohibited investment, or 
a non-qualified investment, for the trust; or 


(b) property held by the trust becomes a prohibited investment, 
or a non-qualified investment, for the trust. 


Related Provisions: 146(1)‘benefit”(b.1) — Amount subject to Part XI.01 tax is not 
an RRSP benefit; 146(10.1) — RRSP — tax on income from non-qualified investment; 
146.2(6) — TFSA also pays regular tax on income from non-qualified investment; 
146.3(5)(d) — Amount subject to Part XI.01 tax is not a RRIF benefit; 146.3(9) — 
RRIF — tax on income from non-qualified investment; 207.04(2) — Amount of tax; 
207.04(3) — Where investment both prohibited and non-qualified; 207.04(4) — Re- 
fund of tax on disposition of investment; 207.04(6) — Additional tax before Oct. 16/09 
if prohibited investment; 207.06(2) — Minister may waive tax; 207.07 — Return and 
payment of tax, 259(1) — Election for proportional holdings in trust property. 


History: The opening words of subsec. 207.04(1) amended by 2011, c. 24, subsec. 
65(1), applicable 


(a) in respect of any investment acquired after March 22, 2011, except that those 
subsections do not apply in the case of a prohibited investment acquired after that 
date by a RRIF or RRSP of an annuitant if the investment was a prohibited invest- 
ment for another RRIF or RRSP of the same annuitant on March 23, 2011; and 


(b) in respect of any investment acquired before March 23, 2011 that first becomes 
(i) a prohibited investment after October 4, 2011, or 


(ii) a non-qualified investment after March 22, 2011. 
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Part XI.01 — Taxes in Respect of RRIFs, RRSPs and TFSAs 


They formerly read: 
207.04 (1) The holder bf a TFSA that governs a trust shall pay a tax under this 
Part for a calendar year if, at any time in the year, 


Regulations: 214(2) (information return for RRSP); 215(3) Gnformation return’ for 
RRIF); 223(3) (notification for TFSA). 


(2) Amount of tax payable — The amount of tax payable in re- 
spect of each property described in subsection (1) is 50% of the fair 
market value of the property at the time referred to. in that 
subsection. 


(3) Both prohibited and non-qualified investment — For the 
purposes of this section and subsections 146(10.1), 146.2(6) and 
146.3(9), if a trust governed by a registered plan holds property at 
any time that is, for the trust, both a prohibited investment. and a 
non-qualified investment, the property is deemed at that time not to 
be a non-qualified investment, but remains a prohibited investment, 
for the trust. 

eory: Subsec. 207.04(3) amended by 2011, c. 24, subsec. 65(2), applicable 


(a) in respect of any investment acquired after March 22, 2011, except that those 
subsections do not apply in the case of a prohibited investment acquired after that 
date by a RRIF or RRSP of an annuitant if the investment was a prohibited invest- 
ment for another RRIF or RRSP of the same annuitant on March 23, 2011; and 
(b) in respect of any investment acquired before March 23, 2011 that first becomes 
(i),a-prohibited investment after the day on October 4, 2011, or 
(ii) a non-qualified investment after March 22, 2011. 
It formerly read: 
(3) For the purposes of this section and subsection 146.2(6), if a trust governed 
by a TFSA holds property at any time that is, for the trust, both a prohibited 
investment and a non-qualified investment, the property is deemed at that time 


not to be a non-qualified investment, but remains a prohibited investment, for the 
trust. 


Subsec. 207.04(3) amended by 2009, c. 2, subsec. 70(1) to substitute “this section and 
subsection 146.2(6)” for “subsection 146.2(4) and this section”, applicable to 2009 et 
seq. 


(4) Refund of tax on disposition of investment — If in a cal- 
endar year a trust governed by a registered plan disposes of a pro- 
perty in respect of. which a tax is imposed under. subsection (1) on 
the controlling individual of the registered plan, the controlling in- 
dividual is entitled to a refund for the year of an amount equal to 


(a) except where paragraph (b) applies, the amount of the tax so 

imposed; or 

(b) nil, 
(i) if it is reasonable to consider that the controlling indivi- 
dual knew, or ought to have known, at the time the property 
was acquired by the trust, that it was, or would become, a 
property described in subsection (1), or 


(ii) if the property is not disposed of by. the trust before the 
end of the calendar year following the calendar year in which 
the tax arose, or any later time that the Minister considers 
reasonable in the circumstances. 
Related Provisions: 207.01(1) — Definition of “allowable refund’; 207.07(2) — 
Refund payable by Minister. 
History: The opening words of subsec. 207. oa) amended, by 2011, c. 24, subsec. 
65(3), applicable 
(a) in respect of any investment acquired after March 22, 2011, except that those 
subsections do not apply in the case of a prohibited investment acquired after that 
date by a RRIF or RRSP of an annuitant if the investment was a prohibited invest- 
ment for another RRIF or RRSP of the same annuitant on March 23, 2011; and 
(b) in respect of any investment acquired before March 23, 2011 that first becomes 
(i) a prohibited investment after October 4, 2011, or 
(ii) a non-qualified investment after March 22, 2011. 
They formerly read: 


207.04 (4) If in a calendar year a trust governed by a TFSA disposes of a pro- 
perty in respect of which a tax is imposed under subsection (1) on the holder of 
the TFSA, the holder is entitled to a refund for the year of an amount equal to 


Subpara. 207.04(4)(b)(i) amended by the said c. 24, subsec. 65(4), applicable as above. 
It formerly read: 


(i) if it is reasonable to consider that the holder knew, or ought to have known, at 
the time the property was acquired by the trust, that it was, or would become, a 
property described in subsection (1), or 


S. 207.05(2)(a) 


Regulations: 214(2) (information return for RRSP); 215(3) (information return for 
RRIF); 223(3) (notification for TFSA). 


(5) Deemed disposition and reacquisition — For the pur- 
poses of this. Act, if property held by a.trust in respect of which.a 
tax. was imposed under subsection (1) ceases, at any particular time 
after the tax is imposed, to be a prohibited investment, or a non- 
qualified investment, for the trust, the trust is deemed to. have dis- 
posed of the property immediately before the particular time for 
proceeds of disposition equal to its fair market value at the particu- 
lar time and to have reacquired it immediately after the particular 
time at a cost equal to that fair market value. 


(6) [Repealed] 


History: Subsec. 207.04(6) repealed by 2010, c. 25, s. 58, applicable after October 16, 
2009. It formerly read: 


(6) Additional tax payable on prohibited investment — The'holder of a’ TFSA 
that governs a trust shall pay a tax under this Part for a calendar year, in addition 
to any tax imposed under subsection (1) for the year, if at any time in the year 
the trust holds one or more properties that are prohibited investments for the 
trust. 


(7) [Repealed] 


History: Subsec. 207.04(7) repealed by 2010, c. 25, s. 58, applicable after October 16, 
2009. It formerly read: 


(7) Amount of additional tax payable — The amount of tax payable under sub- 
section (6) for a calendar year is 150% of the amount of tax that would be paya- 
ble under Part I by the trust for the taxation year that ends in the calendar year if 


(a) the Act were read without reference to paragraph 82(1)(b), section 121 
and subsection 146.2(6); and 


(b) the trust had no incomes or losses from sources other than the properties 
referred to in subsection (6), and no capital gains or capital losses other than 
from dispositions of those properties, and for that purpose, 
(i) “income’’ includes dividends described in section 83, and 
(ii) the trust’s taxable capital gain or allowable capital-loss from the dis- 
position of a property is equal to its capital gain or capital loss, as the 
case may be, from the disposition. 
The opening words of subsec. 207.04(7) amended to substitute “is 150%. ofthe 
amount’ for “is the amount’, and. para..207.04(7)(a) amended to substitute “146.2(6)” 
for “146.2(4)”, by 2009, c. 2, subsec. 70(2), applicable to 2009 er seq. 
Definitions [s. 207.04]: “allowable capital loss” — 38(b), 248(1);. “amount” — 
248(1); “calendar year” — Interpretation Act .37(1)(a);. “capital. gain” —.39(1)(a), 
248(1); “capital loss” — 39(1)(b), 248(1); “controlling individual” — 207.01(1); “dis- 
position”, “dividend” — 248(1); “holder” — 146.2(1); “Minister” — 248(1); “non- 
qualified investment’, “prohibited investment’ — 207.01(1); “property” — 248(1); 
“registered plan” — 207.01(1); “TESA” — 146.2(5), 248(1); “taxable capital gain” — - 
38(a), 248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


207.05 (1) Tax payable in respect of advantage — A tax is 
payable under this Part for a calendar year if, in the year, an advan- 
tage in relation to a registered plan is extended to, or is received or 
receivable by, the controlling individual of the registered plan, a 
trust governed by the registered plan, or any other person who does 
not' deal at arm’s length with the controlling individual. 
Related Provisions: 146(1)“benefit”(b.1) — Amount subject to Part XI.01 tax is not 
an RRSP benefit; 146.3(5)(d) — Amount subject to Part XI.01 tax is not a RRIF bene- 
fit; 207.05(2) — Amount of. tax; 207.05(3) — Who liable, for tax; 207.06(2) — Min- 
ister may waive tax; 207.07 — Return and payment of tax. 
History: Subsec. 207.05(1) amended by 2011, c. 24, subsec. 66(1), deemed in force on 
March 23, 2011. It formerly read: 
(1) A tax is payable under this Part for a calendar year if, in the year, an advan- 
tage in relation to a TFSA is extended to, or is received or receivable by, a holder 
of the TFSA, a trust governed by the TFSA, or any other person who:does not 
deal at arm’s length with the holder of the TFSA. 


Subsec. 207.05(1). amended by 2010, c.,25; s..59, Laapnueth after October 16, 2009. .It 
formerly read: 


(1) Tax payable where advantage extended — A tax is payable under this 
Part for a calendar year in connection with ‘a TFSA if, in the year, an advantage 
in relation to the TFSA is extended to. a person who. is, or who does not deal at 
arm’s length with, the holder of the TFSA. 


(2) Amount of tax payable — The amount of tax payable in re- 
spect of an advantage described in subsection (1) is 


(a) in the case of a benefit, the fair market value of the benefit; 
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S. 207.05(2)(b) 


(b) in the case of a loan or an indebtedness, the amount of the 
loan or indebtedness; and 


(c) in the case of an RRSP strip, the amount of the RRSP strip. 


Related Provisions: 207.05(4) — Transitional rule for RRSPs and RRIFs; 
207.062 —Tax reduced’ by: amount payable under 207.02 or 207.03 for ‘same 
contribution. vat 

History: Para. 207.05(2)(c) added by 2011, c. 24, subsec. 66(2), deemed in force on 
March 23, 2011. La Le 


(3) Liability for tax — The controlling individual of a registered 
plan in connection with which a tax is imposed under subsection (1) 
is liable to pay the tax except that, if the advantage is extended by 
the issuer or carrier of the registered plan or by a person with whom 
the issuer or carrier is not dealing at arm’s length, the issuer or car- 
rier, and not the controlling individual, is liable to pay the tax. 


Related Provisions: 207.06(3) — Limitation on waiver of liability under 207.05(3). 


History: Subsec. 207.05(3) amended by 2011, c. 24, subsec. 66(3), deemed in force on 
March 23, 2011. It formerly read: 
(3) The holder of a TFSA in connection with which a tax is imposed under sub- 
section (1) is liable to pay the tax except that, if the advantage is extended by the 
issuer of the TFSA or by a person with whom the issuer is not dealing at arm’s 
length, the issuer, and not the holder, is liable to pay the tax. 


Forms: RC298: Advantage tax return for TFSA issuers. 


(4) Transitional rule — If an individual so elects before July 
2012 in prescribed form, subsection (1) does not apply in respect of 
any advantage that is an amount included in the calculation of the 
transitional prohibited investment benefit of the individual for a tax- 
ation year provided that the transitional prohibited investment 
benefit 


(a) is paid to the individual, from a RRIF or RRSP of the indivi- 
dual, within 90 days after the end of the taxation year; and 


(b) is not paid by way of transfer to another RRIF or RRSP of 
the individual. 


History: Subsec. 207.05(4) added by 2011, c. 24, subsec. 66(3), deemed in force on 
March 23,2011. 


History [s. 207.05]: S. 207.05 added by 2008, c. 28, s. 31, applicable to 2009 er seq. 


Definitions [s. 207.05]: “advantage” — 207.01(1); “amount” — 248(1); “arm’s 
length” — 251(1); “calendar year” — Interpretation Act 37(1)(a); “controlling indivi- 
dual” — 207.01(1); “holder”, “issuer” — 146.2(1); “person”, “prescribed” — 248(1); 
“RRIF” — 248(1)“registered retirement income fund”: “RRSP” — 248(1)“registered 
retirement savings plan”; “RRSP strip” — 207.01(1); “registered plan” — 207.01(1); 
“TFSA” — 146.2(5), 248(1); “TFSA” — 146.2(5), 248(1): “transitional prohibited in- 
vestment benefit” — 207.01(1); “trust” — 104(1), 248(1), (3). 


207.06 (1) Waiver of tax payable — If an individual would oth- 
erwise be liable to pay a tax under this Part because of section 
207.02 or 207.03, the Minister may waive or cancel all or part of 
the liability if 
(a) the individual establishes, to the satisfaction of the Minister 
that the liability arose as a consequence of a reasonable error; 
and 


(b) one or more distributions are made without delay under a 
TFSA of which the individual is the holder, the total amount of 
which is not less than the total of 


(i) the amount in respect of which the individual would oth- 
erwise be liable to pay the tax, and 


(ii) income (including a capital gain) that is reasonably attrib- 
utable, directly or indirectly, to the amount described in sub- 
paragraph (i). 
Related Provisions: 207.01(1)“specified — distribution”(a)(iv) — Amount’ in 
207.06(1)(b)(ii) is a specified distribution; 207.01(1)“unused TFSA contribution 


room’(a.l1) — CRA determines unused contribution room after waiver; 207.061 — 
Amount under 207.06(1)(b)(ii) included in TESA holder’s income. 


History: Para. 207.06(1)(b) amended by 2010, c. 25, subsec. 60(1), applicable after 
October 16, 2009. It formerly read: 


(b) the individual acts without delay to cause one or more distributions to be 
made, under one or more TFSAs, the total amount of which is not less than the 
amount in respect of which the individual would otherwise be liable to pay the 
tax. 


» Income Tax’ Act 


(2) Waiver of tax payable — If a person would otherwise be lia- 
ble to pay a tax under this Part because of subsection 207.04(1) or 
section 207.05, the Minister may waive or cancel all or part of the 
liability where the Minister considers it just and equitable to do so 
having regard to all the circumstances, including bi 


(a) whether the tax arose as a consequence of reasonable error; 
and ee 
(b) the extent to which the transaction or series of transactions 
that gave rise to the tax also gave rise to another tax under this 
Act. . " ‘ wes 
Related Provisions: 207.01(1)“unused TFSA contribution room”(a.1) — CRA de- 
termines unused contribution room after, waiver. cy] 
History: Para. 207.06(2)(b) amended by 2011, c. 24, subsec. 67(1), deemed in force 
on March 23, 2011. It formerly read: ‘ 36 
(b) the extent to which the transaction that gave rise to the tax also gave rise to 
another tax under this Part. 
The opening words of subsec. 207.06(2) amended to substitute “subsection 207.04(1) 


or section 207.05” for “section 207.04 or 207.05” by 2009, c. 2, s. 71, applicable to 
2009 et seq. 


(3) Waiver of tax payable — advantage — The Minister shall 
not waive or cancel a liability imposed under subsection 207.05(3) 
on an individual in respect of a registered plan unless one or more 
payments are made without delay from the registered plan to the 
individual, the total amount of which is not less than the amount of 
the liability waived or cancelled. 

Related Provisions: 207.061 — Amount under 207.06(3) included in TFSA 
holder’s income. 


History: Subsec. 207.06(3) amended by 2011, c. 24, subsec. 67(2), deemed in force on 
March 23, 2011. It formerly read: 


(3) The Minister shall not waive or cancel a liability imposed under subsection 
207.05(3) on an individual unless one or more distributions are made without 
delay under a TFSA of which the individual is the holder, the total amount of 
which is not less than the amount of the liability waived or cancelled. 


Subsec. 207.06(3) added by 2010, c. 25, subsec. 60(2), applicable after October 16, 
2009. 


(4) Other powers of Minister — The Minister may notify the 
controlling individual of a registered plan that the controlling indi- 
vidual must cause a payment to be made from the registered plan to 
the controlling individual within 90 days of receipt of the notice, the 
amount of which is not less than the amount of specified non-quali- 
fied investment income in respect of the registered plan. 

Related Provisions: 207.01(1)“advantage”(b)(iv) — Benefit constitutes “advantage” 
if certain amounts not distributed after notice. 


History: Subsec. 207.06(4) amended by 2011, c. 24, subsec. 67(2), deemed in force on 
March 23, 2011. It formerly read: 


(4) The Minister may notify the holder of a TFSA that the holder must cause a 
distribution to be made under the TFSA within 90 days of receipt of the notice, 
the amount of which is not less than the amount of the specified non-qualified 
investment income. 
Subsec. 207.06(4) added by 2010, c. 25, subsec. 60(2), applicable after October 16, 
2009. y 
Definitions [s. 207.06]: “amount” — 248(1); “advantage” — 207.01(1); “capital 
gain” — 39(1)(a), 248(1); “controlling individual’ —207.01(1);. “distribution” — 
146.2(1); “holder” — 146.2(1); “individual”, “Minister”, “person” — 248(1); “regis- 
tered plan” — 207.01(1); “series of transactions” — 248(10); “specified non-qualified 
investment income” — 207,01(1); “TFSA” — 146.2(5), 248(1). 


207.061 Income inclusion — A holder of a TFSA shall include 
in computing the holder’s income for a taxation year under Part I 
the total of all amounts each of which is the portion of a distribution 
made in the year that is described in 

(a) subparagraph 207.06(1)(b)(ii); 

(b) subsection 207.06(3); or 

(c) subparagraph (a)(ii) of the definition “specified distribution”. 
Related Provisions: 12(1)(z.5) — Inclusion in holder’s income from property under 
Part I. 
History: S. 207.061 added by 2010, c. 25, s. 61, applicable after October 16, 2009. 


Definitions [s. 207.061]: “amount” — 248(1); “distribution”, “holder” — 146.2(1); 
“taxation year” — 249; “TFSA” — 146.2(5), 248(1). Cog 
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207.062 Special limit on tax payable — If an individual is lia- 
ble to pay an amount of tax under section 207.05 and under sections 
207.02 or 207.03 in respect of the same contribution for the same 
calendar year, the tax payable under section 207.05 for the year 
shall be reduced by the amount of the tax payable under section 
207.02 or 207.03, as the case may be, for the year. 

History: S. 207.062 added by 2010, c. 25, s. 61, applicable after October 16, 2009. 


Definitions [s. 207.062]: “amount” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “individual” — 248(1). 


207.07 (1) Return and payment of tax — A person who is lia- 
ble to pay tax under this Part for all or any part of a calendar year 
shall within 90 days after the end of the year, 


(a) file with the Minister a return for the year under this subsec- 
tion in prescribed form and Satan oe prescribed information 
including 


(i) an estimate of the amount’ of tax payable under this Part 
by the person in respect of the year, and 


(ii) an estimate of the amount of the person’s allowable re- 
fund, if any, for the year; and 


(b) pay to the Receiver General the amount, if any, by which the 
amount of the person’s tax payable under this Part in respect of 
the year exceeds the person’s allowable refund, if any, for the 
year. 


Forms: RC243: TFSA return; RC243-SCH-A: Schedule A-— Excess TFSA amounts; 
RC243-SCH-B: Schedule B — Non-resident contributions to a TFSA. 


(2) Refund — If a person has filed a return under. this Part for a 
calendar year within three years after the end of the year, the 
Minister 
(a) may, on sending the notice of assessment for the year, refund 
without.application any allowable refund of the person forthe 
year, to the extent that it was not applied against the person’s tax 
payable under paragraph (1)(b); and 
(b) shall, with all due dispatch, make the refund referred to in 
paragraph (a) after sending the notice of assessment if an appli- 
cation for it has been made in writing by the person within three 
years after the sending of an original’ notice of assessment for 
the year. 


Related Provisions: 164(1) — Parallel rule for corporate income tax refund; 
244(14), (14.1) — Date when notice sent. 


History: Paras. 207.07(2)(a) and (b) amended by 2010, c. 25, s. 62, to substitute 
“sending” for “mailing” in three places, in force on December 15, 2010. 


(3) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158 to 167 and Division J of Part I apply to 
this Part with any modifications that the circumstances require. 
Related Provisions: 150(2)— Demands for returns; -150(3) — Trustees, etc. re- 
quired to file returns; 161(1) — Interest on late payment; 161(11)— Interest on 
penalties. 


Definitions [s. 207.07]: “allowable refund” — 207.01(1); “assess- 
ment” — 248(1); “calendar year” — Interpretation Act 37(1)(a); “Minister”, “person”, 
“prescribed” — 248(1); “writing” — Interpretation Act 35(1). 

History [Part XI.01]: The heading to Part XI.01 amended to substitute “Taxes in 
Respect of RRIFs, RRSPs and TFSAs” for “Taxes in Respect of TFSAs” by 2011, C; 
24, s. 63, deemed in force on March 23, 2011. 


Part XI.01 (ss. 207.01-207.07) added by 2008, c. 28, s. 31, applicable to 2009 et seq. 


“amount”, 


PART XI.1 — TAX IN RESPECT OF 
DEFERRED INCOME PLANS AND OTHER 
TAX EXEMPT PERSONS 


History; Heading of Part XI.1 amended by 2005, c. 30, s. 15, applicable to months that 
end after 2004. The heading formerly read: 
Tax in respect of Certain Property Held by Trusts Governed by 
Deferred Income Plans 


207.1 (1) [Repealed] 


History: Subsec. 207.1(1) repealed by 2011, c. 24, subsec. 68(1), applicable in respect 
of any investment acquired after March 22, 2011 and any investment acquired before 


S. 207.1(5) 


March 23, 2011 that first becomes a non-qualified investment after March 22, 2011. It 
formerly read: 


(1) Tax payable by trust under registered retirement savings sai [holding 
non-qualified investment] — Where, at the end of any month, a trust governed 
by a registered retirement savings plan holds property that is neither a qualified 
investment (within the meaning assigned by subsection 146(1)) nor a life insur- 
ance policy in respect of which, but for subsection 146(11), subsection 146(10) 
would have applied as a consequence of its acquisition, the trust shall, in respect 
of that month, pay a\tax under this Part equal to 1% of the fair: market value of 
the property at the time it was acquired by the trust of all such property held by it 
at the end of the: month, other than 


(a) property, the fair market value of which was included, by virtue of sub- 
section 146(10), in computing the income, for any year, of an annuitant 
(within the meaning assigned by subsection 146(1)) under the plan; and 


(b) property acquired by the trust before August 25, 1972. 


(2) Tax payable by trust under deferred profit sharing plan 
[holding non-qualified investment] — Where, at the end of 
any month, a trust governed by a deferred profit sharing plan holds 
property that is neither a qualified investment (within the meaning 
assigned by section 204) nor a life insurance policy (referred to in 
paragraphs 198(6)(c) to (e) or subsection 198(6.1)), the trust shall, 
in respect of that month, pay a tax under this Part equal to 1% of the 
fair market value of the property at the time it was acquired by the 
trust of all such property. held by it at the end of the month, other 
than 


(a) property in respect of the acquisition of which the trust has 
paid or is liable to pay a tax under subsection 198(1); and 


(b) property acquired by the trust before August 25, 1972. 


Related Provisions: 198(1)—Tax on acquisition of non-qualified investment; 
207.2 — Return and payment of tax; 259(1) — Proportional holdings in trust property. 


(3) Tax. payable by trust under registered education 
savings plan [holding non-qualified investment] — Every 
trust governed by a registered education savings plan shall, in re- 
spect of any month, pay a tax under this Part equal to 1% of the 
total of all amounts each of which is the fair market value of a pro- 
perty, at the time it was acquired by the trust, that 


(a) is ‘not a qualified investment ‘(as defined in subsection 
146.1(1)) for the trust; and 


(b) is held by the trust’ at the end of the month. 
Related Provisions: 207.2 — Return and payment of tax. 
History: Subsec. 207.1(3) added by 1999, c. 22, s. 73, applicable to 1999 et seg. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(4) [Repealed] 
History: Subsec. 207.1(4) repealed by 2011; ¢. 24, subsec. 68(2), applicable in respect 
of any investment acquired after March 22, 2011 and any investment acquired. before 
March 23, 2011 that first becomes a non-qualified investment after March 22, 2011. It 
formerly read: 
(4) Tax payable by trust under registered retirement income fund [holding 
non-qualified investment] — Where, at the end of any month after 1978, a trust 
governed’ by a registered retirement income’ fund holds’ property that is: not a 
qualified investment (within the meaning assigned by subsection 146.3(1)), the 
_ trust shall, in respect of that month, pay a tax under this Part equal to 1% of the 
fair market value of the property at the time it was acquired by the trust of all 
such property held by it at the end of the month other than property, the fair 
market value of which was included by virtue of subsection 146.3(7) in comput- 
ing the income for any year of an annuitant (within the meaning assigned by 
subsection 146.3(1)) under the fund. 


(5) Tax payable in respect of agreement to acquire 
shares — Where at any time a taxpayer whose taxable income is 
exempt from tax under Part I makes an agreement (otherwise than 
as a consequence of the acquisition or writing by it of an option 
listed on a designated stock exchange) to acquire a share of the cap- 
ital stock of a corporation (otherwise than from the corporation) at a 
price that may differ from: the fair;market value of the share at the 
time the share, may be acquired, the taxpayer shall, in respect of 
each month during which the taxpayer is a party to the agreement, 
pay a tax under this Part equal to the total of all amounts each of 
which is the amount, if any, by which the amount of a dividend paid 
on the share at a time in the month at which the taxpayer is a party 


1485 


S. 207.1(5) 


to the agreement exceeds the amount, if any, of the dividend that is 
received by the taxpayer. 

History: Subsec. 207.1(5) amended to substitute “designated stock exchange” for 
“prescribed stock exchange” by 2007, c. 35, s. 58, applicable after December 13, 2007. 
Subsec. 207.1(5) added by 2005, c. 30, s. 16, applicable to months that end after 2004. 
Former subsec. 207.1(5) repealed by 1994, c. 8, s. 31, applicable to property held after 
October 1985. Subsec. (5) formerly read: 


(5) Tax on excessive small business property holdings — Where at the end 
of any month a trust governed by a registered retirement savings plan or regis- 
tered retirement income fund holds a prescribed property, the trust shall, in re- 
spect of that month, pay a tax under this Part equal to 1% of the amount, if any, 
by which 
(a) the total of the fair market values, at the time of acquisition, of all pre- 
scribed properties held by the trust at the end of the month 
exceeds 
(b) 50% of the total of the fair market values, at the time of acquisition, of 
all properties held by the trust at the end of the month. 
Forms [s. 207.1(5)]: T2000: Calculation of tax on agreements to acquire shares. 
Related Provisions [s. 207.1]: 207.2— Return and payment of tax; 259(1) — 
Proportional holdings in trust property. 
Definitions [s. 207.1]: “amount” — 248(1); “annuitant” — 146.3(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “deferred profit sharing plan’ — 147(1), 
248(1); “designated stock exchange” — 248(1), 262; “dividend” — 248(1); “life insur- 
ance policy” — 138(12), 248(1); “month” — Interpretation Act 35(1); “property” — 
248(1); “qualified investment” — 146(1), 146.1(1), 146.3(1), 204; “registered educa- 
tion savings plan” — 146.1(1), 248(1); “registered retirement income fund” — 
146.3(1), 248(1); “registered retirement savings plan” — 146(1), 248(1); “share”, “tax- 
able income”, “taxpayer” — 248(1); “trust” — 104(1), 248(1), (3): “writing” — Inter- 
pretation Act 35(1). 
Regulations [s. 207.1]: 4901(1.1) (prescribed property). 


Information Circulars [s. 207.1]: 77-1R4: Deferred profit sharing plans. 


207.2 (1) Return and payment of tax — Within 90 days after 
the end of each year, a taxpayer to whom this Part applies shall | 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by it 
under this Part in respect of each month in the year; and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by it under this Part in respect of each month in the year. 
Related Provisions: 150.1(5) — Electronic filing. 
Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 
Information Circulars: 78-14R4: Guidelines for trust companies and other persons 
responsible for filing T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 
Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


Forms: T3D: Income tax return for DPSP or revoked DPSP: T3GR: Group income tax 
and information return for RRSP, RRIF, RESP, or RDSP trusts (and worksheets). 


(2) Liability of trustee — Where the trustee of a trust that is lia- 
ble to pay tax under this Part does not remit to the Receiver General 
the amount of the tax within the time specified in subsection (1), the 
trustee is personally liable to pay on behalf of the trust the full 
amount of the tax and is entitled to recover from the trust any 
amount paid by the trustee as tax under this section. 


Registered Plans Compliance Bulletins: See 
investment”. 


under 146(1)“qualified 


(3) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 207.2]: “amount”, “Minister”, “prescribed”, “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 


PART XI.2 — TAX IN RESPECT OF 
DISPOSITIONS OF CERTAIN PROPERTIES 


207.3 Tax payable by institution or public authority — 
Every institution or public authority that, at any time in a year, dis- 


Income Tax Act 


poses of an object within 10 years after the object became an object 
described in subparagraph 39(1)(a)(i.1) shall pay a tax under this 
Part, in respect of the year, equal to 30% of the object’s fair market 
value at that time, unless the disposition was made to another insti- 
tution or public authority that was, at that time, designated under 
subsection 32(2) of the Cultural Property Export and Import Act 
either generally or for a specified purpose related to that object. 


Related Provisions: 118.1(7.1) — No tax on deemed disposition upon gift of cul- 
tural property. 

History: S. 207.3 amended by 1999, c. 22, s. 74, applicable to dispositions made after 
February 23, 1998. It formerly read: t 


207.3 Any institution or public authority that, at any time in a year, disposes of 
an object within 5 years after the object became an object described in subpara- 
graph 39(1)(a)(i.1) shall, in respect of that year, pay a tax under this Part equal to 
30% of the fair market value of the object at the time the object was so disposed 
of, unless the disposition was made to another institution or public authority that 
was, at the time of the disposition, designated under subsection 32(2) of the Cul- 
tural Property Export and Import Act either generally or for a specified purpose 
related to that object. 


S. 207.3 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 168, applicable to disposi- 
tions after December 11, 1988. S. 207.3 formerly read: 


207.3 Tax payable by institution or public authority in Canada — Any insti- 
tution or public authority that, at any time in a year, disposes of an object within 
five years of the object becoming an object described in subparagraph 
39(1)(a)(i.1) shall, in respect of that year, pay a tax under this Part equal to thirty 
per cent of the fair market value of the object at the time the object was so dis- 
posed of, unless the disposition was made to another institution or public author- 
ity that was, at the time of the disposition, designated under subsection 32(2) of 
the Cultural Property Export and Import Act either generally or for a purpose 
related to that object. 


Interpretation Bulletins: IT-407R4: Dispositions of cultural property to designated 
Canadian institutions. 


207.31 Tax payable by recipient of an ecological gift — Any 
charity or municipality that at any time in a taxation year, without 
the authorization of the Minister of the Environment or a person 
designated by that Minister, disposes of or changes the use of a pro- 
perty described in paragraph 110.1(1)(d) or in the definition “total 
ecological gifts” in subsection 118.1(1) and given to the charity or 
municipality after February 27, 1995 shall, in respect of the year, 
pay a tax under this Part equal to 50% of the amount that would be 
determined for the purposes of section 110.1 or 118.1, if this Act 
were read without reference to subsections 110.1(3) and 118.1(6), 
to be the fair market value of the property if the property. were 
given to the charity or municipality immediately before the disposi- 
tion or change. 


Proposed Amendment — 207. 
207.31 Tax payable by recipient of an ecolc 


Any charity, municipality or public body performing 
government in Canada (referred to in this section as the 


Minister, dispose 
Paragraph’ 10.1( 


* 


1486 


Part XI.3 — Tax re Retirement Compensation Arrangements 


0 5: 1, anti that it ne applies. to. a public ee forming a f 
ent in Canada. For more information, refe © the 
11) and paragraph 149(1)(4.5). 


Related Provisions; 110.1(5), 118.112) — Fair market value of ecological servi- 
tude, covenant or easement, 118.1(10.1)—(10,5) — Determination of fair market value 
by Minister of the Environment; 207.4(1) — Return and payment of tax. 


History: S. 207.31 amended by 2001, c. 17, s.170, applicable in respect of dispositions 
or changes of use that occur after November 1999. It formerly read: 


, 207.31 Any charity or municipality that, at. any time inja taxation year, without 
the authorization of the Minister of the Environment, or a person designated by 
that Minister, disposes or changes the use of a property described in paragraph 
110.1(1)(d) or in the definition “total ecological gifts” in subsection 118.1(1) and 
given to the charity or municipality after February 27,1995 shall; in respect of 
the year pay a tax under this Part equal to 50% of the fair market value of the 

‘property at the timie of the disposition or change. 

S. 207.31 added by 1996, c. 21, s. 53, applicable after February 27, 1995. 


Definitions [s. 207.31]: “fair market value” — 110.1(5); “property” — 248(1); “tax- 
ation year” — 249. 


207.4 (1) Return and payment of tax — Any institution, public 
authority, charity or municipality that is liable to pay a tax under 
subsection 207.3 or 207.31 in respect of a year shall, within 90 days 
after the end of the year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information without 
notice or demand therefor; 


(b) estimate in the return the amount of tax payable by it under 
this Part in respect of the year; and 


(c) pay to the Receiver General the amount of tax.payable by it 
under this Part in respect of the year. 
Related Provisions: 150.1(5) — Electronic filing. 


History: The opening words of subsec. 207.4(1) amended by 1996, c. 21, .s. 54, appli- 
cable after February. 27, 1995. The opening words formerly read: 


(1) Any. institution or public authority that is liable to pay a tax under section 
207.3 in respect of a year shall, within 90 days after the end of. that, year, 


Forms: T913: Part XI.2 tax return — tax for the disposition of certain properties. 


(2) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 207.4]: “Minister”, “prescribed” — 248(1). 


History: The heading of Part XI.2 amended by 1996, c. 21, s. 52, applicable after 
February 27, 1995. The heading formerly read “Tax in respect of Certain Property Dis- 
posed of by. Certain Public Authorities or Institutions”. 


PART XI.3— TAX IN RESPECT OF 
RETIREMENT COMPENSATION 
ARRANGEMENTS 


207.5 (1) Definitions — In this Part, 


“RCA trust” under a retirement compensation arrangement means 


(a) any trust deemed by subsection 207.6(1) to be created in re- 
spect of subject property of the arrangement, and 


(b) any trust governed by the arrangement; 


“refundable tax” of a retirement compensation arrangement at the 
end of a taxation year of an RCA trust under the arrangement means 
the amount, if any, by which the total of 


(a) 50% of all. contributions made.under the arrangement while it 
was a retirement compensation arrangement and before. the end 
of the year, and 
(b) 50% of the amount, if any, by which 
(i) the total of all amounts each of which is the income (de- 
termined as if this Act were read without reference to para- 


graph -82(1)(b)) of an RCA trust under the arrangement from 
a business or property for the year or a preceding taxation 


S. 207.6(2) 


year or a capital gain of the trust for the year ora preceding 
taxation year, 


exceeds 


(ii) the total of all amounts each of which is a loss of an RCA 
trust under the arrangement from a business or property for 
the year or a preceding, taxation year or a capital loss of the 
trust for the year or a preceding taxation year, 


exceeds 


‘(c) 50% of all amounts paid as distributions to one or more per- 
sons (including amounts that are’ required by paragraph 
12(1)(n.3) to be included in computing the recipient’s income) 
under the arrangement while it was a retirement compensation 
arrangement and before the end of the, year, other than a distri- 
bution paid where it is established, by subsequent events or oth- 
erwise, that the distribution was paid as part of a series of pay- 
ments and refunds of contributions under the arrangement; 

Related Provisions: 207.5(2) — Deemed refundable tax on election; 207.6(7)(c) — 


Where amount transferred from one RCA to another; 248(10) — - Series of payments 
and refunds. See additional Related Provisions at end of Part XI.3. 


“subject property of a retirement compensation arrangement” 
means property that is held in connection with the arrangement. 


(2) Election — Notwithstanding, the definition “refundable. tax” in 
subsection (1), where the custodian of a retirement compensation 
arrangement so elects. in the return under this Part for a taxation 
year of an RCA trust under the arrangement and all the subject pro- 
perty, if any, of the arrangement (other than a right to claim a re- 
fund under subsection 164(1) or 207.7(2)) at the end-of the year 
consists, only of cash, debt obligations, shares listed ona designated 
stock exchange, or any combination thereof, an amount equal to the 
total of 


_ (a) the amount of that cash at the end of the year, 


(b) the total of all.amounts each of which is the greater of the 
principal amount of such a debt obligation outstanding at the end 
of the year and the fair market value of the obligation at the end 
of the year, and 


(c) the fair market value of those shares at the end of the year 


shall, be deemed. for the purposes of this Part to be the refundable 
tax of the arrangement at the end of the year. 


Related Provisions: See at end of Part XI.3. 


History: Subsec. 207.5(2) amended to substitute “designated stock exchange” for 
“prescribed stock exchange” by 2007, c. 35, para. 68(2)(n), applicable after December 
13, 2007. 


Definitions [s. 207.5]: “amount” — 248(1); “capital gain”, “capital loss’ — 39(1), 


248(1); “custodian” —248(1)‘retirement compensation arrangement’; ‘designated 
stock . exchange”. — 248(1), 262; “person”, “prescribed” — 248(1);, “property”? — 
248(1); “RCA trust” — 207.5(1); “refundable tax” — 207.5(1), (2); “retirement com- 


pensation arrangement” — 248(1); “series” — 248(10); “share” — 248(1); 
property” — 207.5(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 
Forms [s. 207.5]::1735: Application for a remittance number for tax withheld from 
an RCA. 


“subject 


207.6 (1) Creation of trust — In respect of the subject property 
of a retirement compensation arrangement, other than subject pro- 
perty of the arrangement held by a trust governed by a retirement 
compensation arrangement, for the purposes of this Part and Part I, 
the following rules apply: 


(a) an inter vivos trust is deemed to be created on the day that 
the arrangement is established; 

(b) the subject property of the arrangement is deemed to be pro- 
perty of the trust and not to’ be property of any other person; and 
(c) the custodian of the arrangement is deemed to be the trustee 
having ownership or control of the trust property. 


Related Provisions: 207:6(7) — Transfer from RCA’ toanother RCA. See also 
Related Provisions at end of Part XJ.3. 


Forms: T4041: Retirement compensation arrangements guide. 


(2) Life insurance policies — For the purposes of this Part and 
Part I, where by virtue of a plan or arrangement an employer is 
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obliged to provide benefits that are to be received or enjoyed by any 
person on, after or in contemplation of any substantial change in the 
services rendered by a taxpayer, the retirement of a taxpayer or the 
loss of an office or employment of a taxpayer, and where the em- 
ployer, former employer or a person or partnership with whom the 
employer or former employer does not deal at arm’s length acquires 
an interest in a life insurance policy that may reasonably be consid- 
ered to be acquired to fund, in whole or in part, those benefits, the 
following rules apply in respect of the plan or arrangement if it is 
not otherwise a retirement compensation arrangement and is not ex- 
cluded from the definition “retirement compensation arrangement”, 
in subsection 248(1), by any of paragraphs (a) to (1) and (n) thereof: 


(a) the person or partnership that acquired the interest is deemed 
to be the custodian of a retirement compensation arrangement; 


(b) the interest is deemed to be subject property of the retirement 
compensation: arrangement; 


(c) an amount equal to twice the amount of any premium paid in 
respect of the interest or any repayment of a policy loan thereun- 
der is deemed to be a contribution under the retirement compen- 
sation arrangement; and 


(d) any payment received in respect of the interest, including a 
policy loan, and any amount received as a refund of refundable 
tax is deemed to be an amount received out of or under the re- 
tirement compensation arrangement by the recipient and not to 
be a payment of any other amount. 


(3) Incorporated employee — For the purpose of the provisions 
of this Act relating to retirement compensation arrangements, where 


(a) a corporation that at any time carried on a personal services 
business, or an employee of the corporation, enters into a plan or 
arrangement with a person or partnership (referred to in this sub- 
section as the “employer”) to whom or which the corporation 
renders services, and 


(b) the plan or arrangement provides for benefits to be received 
or enjoyed by any person on, after or in contemplation of the 
cessation of, or any substantial change in, the services rendered 
by the corporation, or an employee of the corporation, to the 
employer, 


the following rules apply: 


(c) the employer and the corporation are deemed to be an em- 
ployer and employee, respectively, in relation to each other, and 


(d) any benefits to be received or enjoyed by any person under 
the plan or arrangement are deemed to be benefits to be received 
or enjoyed by the person on, after or in contemplation of a sub- 
stantial change in the services rendered by the corporation. 


Related Provisions: 18(1)(p) — Limitation on deductions re incorporated employ- 
ees. See additional Related Provisions at end of Part X1.3. 


(4) Deemed contribution — Where at any time an employee 
benefit plan becomes a retirement compensation. arrangement as a 
consequence of a change of the custodian of the plan or as a conse- 
quence of the custodian ceasing either to carry on business through 
a fixed place of business in Canada or to be licensed or otherwise 
authorized under the laws of Canada or a province to carry on in 
Canada the business of offering to the public its services as trustee, 


(a) for the purposes of this Part and Part I, the custodian of the 
plan is deemed to have made a contribution to the arrangement 
immediately after that time, in an amount equal to the fair mar- 
ket value at that time of all the properties of the plan; and 


(b) for the purposes of section 32.1, that amount is deemed to be 
a payment made at that time out of or under the plan to or for the 
benefit of employees or former employees of the employers who 
contributed to the plan. 


Related Provisions: See Related Provisions and Definitions at end of Part XI3; 


Income Tax Act 


(5) Resident’s arrangement — For the purposes of this Act, 
where a resident’s contribution has been made under a plan or ar- 
rangement (in this subsection referred to as the “plan”), 


(a) the plan is deemed, in respect of its application to all resi- 
dent’s contributions made under the plan and all property that 
can reasonably be considered to be derived from those contribu- 
tions, to be a separate arrangement (in this subsection referred to 
as the “residents’ arrangement’) independent of the plan in re- 
spect of its application to all other contributions and property 
that can reasonably be considered to derive from those other 
contributions; Fey ; 


(b) the residents’ arrangement is deemed to be a retirement com- 
pensation arrangement; and 


(c) each person and partnership to whom a contribution is made 
under the residents’ arrangement is deemed to be a custodian of 
the residents’ arrangement. 


Related Provisions: 207.6(5.1) — Resident’s contribution; 252.1 — Where union is 
employer. See additional Related Provisions at end of Part XI.3. 


History: Subsec. 207.6(5) substituted by 1994, c. 21,-s. 94, applicable after October 8, 
1986. That subsec. formerly read: 


(5) For the purposes of the provisions of this Act relating to retirement compen- 
sation arrangements, where a contribution has been made under a plan or ar- 
rangement (in this subsection referred to as the “plan’’) that would, but for para- 
graph (1) of the definition “retirement compensation arrangement”, in subsection 
248(1), be a retirement compensation arrangement, to the extent that the contri- 
bution can reasonably be considered to have been made at any particular time in 
respect of services rendered by an employee who 


(a) was resident in Canada at the time the services were rendered, and 


(b) where the employee was a member of the plan before the employee be- 
came a resident of Canada, had been so resident for more than 60. of the 72 
months preceding the time the services were rendered, 


the following rules apply: 


(c) another plan or arrangement (in this subsection referred to as the “resi- 
dent’s arrangement”) is deemed to be established at the particular time, 


(d) the resident’s arrangement is deemed to be a separate arrangement inde- 
pendent of the plan, 


(e) the resident’s arrangement is deemed to be a retirement compensation 
arrangement the custodian of which is the recipient of the contribution, 


(f) the contribution is deemed to have been made under the resident’s ar- 
rangement and not under the plan, and 


(g) all property that can reasonably be considered to derive from the contri- 
bution is deemed to be property held in connection with the resident’s ar- 
rangement and not in connection with the plan. ; 


Regulations: 6804(4)-(6) (prescribed contribution). 


(5.1) Resident’s contribution — For the purpose of subsection 
(5), “resident’s contribution’ means such part of a contribution 
made under a plan or arrangement (in this subsection referred to as 
the “plan”) at a time when the plan would, but for paragraph (1) of 
the definition “retirement compensation arrangement” in subsection 
248(1), be a retirement compensation arrangement as 


(a) is not a prescribed contribution; and 


(b) can reasonably be considered to have been made in respect 
of services rendered by an individual to an employer in a period 


(i) throughout which the individual was resident in Canada 
and rendered services to the employer that were primarily 
services rendered in Canada or services rendered in connec- 
tion with a business carried on by the employer in Canada (or 
a combination of such services), and i 


(ii) at the beginning of which the individual had been resi- 
dent in Canada throughout at least 60 of the 72 preceding 
calendar months, where the individual was non-resident at 
any time before the period and became a member of the plan 
before the end of the month after the month in which the in- 
dividual became resident in Canada, 


and, for the purpose of this paragraph, where benefits provided 
to an individual under a particular plan or arrangement are re- 
placed by benefits under another plan or arrangement; the other 
plan or arrangement shall be deemed, in respect of the indivi- 
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dual, to:be the same plan or > tl pala as the particular plan or 
arrangement. 


Related Provisions: 252.1 — Where union is employer. 


History: Subsec. 207.6(5.1) added by 1994, c. 21, s. 94, applicable after October 8, 
1986. 


Regulations: BOAO (prescribed SA igh 


(6) Prescribed plan or arrangement — For the purposes of the 
provisions of this Act relating to retirement compensation arrange- 
ments, the following rules apply in respect of a prescribed plan or 
arrangement: . 


(a) the plan or arrangement shall be deemed to be a retirement 
compensation arrangement; 


(b) an amount credited at any time to the account established in 

the accounts of Canada or a province in connection with the plan 

or arrangement shall be, except.to the extent that it is in respect 

of a refund determined under subsection 207.7(2), deemed to be 
- a,contribution under the plan or arrangement at that. time; 


(c) the custodian of the plan or arrangement shall be deemed to 
be 


(i) where the account is established in the accounts of Can- 
ada, Her Majesty in right of Canada, and 


(ii) where the account is established in:the: accounts of a 
province, Her Majesty in right of that province; and 


(d) the subject property of the plan or arrangement, at any time, 
shall be deemed.to include an amount of cash equal to the bal- 
ance at that time in the account. 


Related Provisions: See at end of Part XI.3: 


History: Subsec. 207.6(6) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. ert applica- 
ble after 1991. 


Regulations: 103(7)(a)(@i) (no withholding on transier under 207.6(6)); 6802 (pre- 
scribed plan or arrangement). 


(7) Transfers — Where an amount (other than an amount that is 
part of a series of periodic payments) is transferred directly to a 
retirement compensation arrangement (other than an arrangement 
the custodian of which is non-resident or which is deemed by sub- 
section (5) to be a retirement compensation arrangement) from an- 
other retirement compensation. arrangement, 


(a) the amount shall not, solely. because of the transfer, be in- 
cluded in computing a taxpayer’s income under Part I; 


(b) no deduction may be made in respect of the amount in com- 
puting a taxpayer’s income under Part I; and 


(c) the amount is considered, for the purpose of the definition 
“refundable tax” in subsection 207.5(1), to be paid as a distribu- 
tion to one or more persons under the arrangement from which 
the amount is transferred and to be a contribution made under 
the arrangement to which the amount is transferred. 


Related Provisions: 60(t)(ii)(A), (A.1), (E), 60(u)(—ii)(A), (A.1), (E) — Whether 
amounts transferred under 207.6(7) deductible; 212(1)(j) — Transfer not subject to 
non-resident withholding tax. 


History: Subsec. 207.6(7) added by 1998, c. 19, s..212, applicable to amounts  trans- 
ferred after 1995. 


Regulations: 103(7)(a)(iii) (no withholding on transfer under 207.6(7)), 6802.1(2) 
(prescribed plans and arrangements). 


Definitions [s. 207.6]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1); “Canada” — 255; “carrying on business” — 253; “corporation” — 248(1), In- 
terpretation Act 35(1); “custodian” — Za8(0) TeHrement compensation arrangement”; 
“employee”, “employee benefit plan”, “employer”, vemployment’ — 248(1); “Her 
Majesty” — Interpretation Act: 35(1); “individual” — geet); “inter vivos trust’ — 
108(1), 248(1); “life insurance policy” — 138(12), 248(1); “non-resident”, “office”, 
“person”, “prescribed” — 248(1);, “prescribed plan or arrangement” — Reg. 6801, 
6802, 6802.1, 6803; “property” — 248(1); “‘province” — Interpretation Act 35(1), “re- 
fundable tax” — 207.5(1); “resident in Canada” — 250; “residents’ arrangement” — 
207.6(5)(b); “resident’s contribution” — 207.6(5.1); “retirement compensation ar- 
rangement” — 248(1); “subject property” — 207.5(1); “taxpayer” — 248(1); “trust” — 
104(1), 248(1), (3). 


Forms [s. 207.6]: T733: Application for an RCA account number. 


S. 207.7 


207.7 (1) Tax payable — Every custodian of a retirement com- 
pensation arrangement shall pay a tax under this Part for each taxa- 
tion year of an’ RCA trust under the arrangement equal to the 
amount, if any, by which the refundable tax of the arrangement at 
the end of the year exceeds the refundable tax of the arrangement at 
the end of the immediately preceding taxation year, if any. 
Related Provisions: See at end of Part X13. 


Forms: T4041: Retirement compensation arrangements guide. 


(2) Refund — Where the custodian of a retirement compensation 
arrangement has filed a return under this Part for a taxation year 
within three years after the end of the year, the Minister 


(a) may, on sending the notice of assessment for the year or a 
notification that no tax is payable for the year, refund without 
application an amount equal to the amount, if any, by which the 
refundable tax of the arrangement at the end of the immediately 
preceding year exceeds the refundable tax of the arrangement at 
the end of the year; and 


(b) shall, with all due dispatch, make such a refund after sending 
the notice of assessment if application for it has been made in 
writing by the custodian within three years after the day of send- 
ing of a notice of an original assessment for the year or of a 
notification that no tax is payable for the year. 
Related Provisions: 207.6(6) — Prescribed plan or arrangement; 244(14), (14.1) — 
Date when notice sent. See additional Related Provisions at end of Part XI.3. 


History: Paras. 207.7(2)(a) and (b) amended by 2010, c. 25, s. 63, in force on Decem- 
ber 15, 2010. They formerly read: 
(a) may, on mailing the notice of assessment for the year or a notification that no 
tax is payable for the year, refund without application therefor an amount equal 
to the amount, if any, by which the refundable tax of the arrangement at the end 
of the immediately preceding year exceeds the refundable tax of the arrangement 
at the end of the year; and 
(b) shall, with all due dispatch, make such a refund after mailing the notice of 
assessment if application therefor has been made in writing by the custodian 
within three years after the day of mailing of a notice of an original assessment 
for the, year,or of a notification that-no tax.is payable for the; year. 


(3) Payment of tax — Every custodian of a retirement compensa- 
tion arrangement shall, within 90 days after the end of each taxation 
year of an RCA trust under the arrangement, 


(a) file with the Minister’a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or ‘demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by 
the custodian under this Part for the year; and 


(c) pay to the Receiver General the amount of tax, if any, paya- 
ble by the custodian under this Part for the year. 


Related Provisions: 147.1(3) — Postponement of filing, deadline where RCA is 
registered as pension plan; 150.1(5) — Electronic filing; 248(7) — Return deemed re- 
ceived on day mailed. See additional Related Pravisions at end of Part XI.3. 


Forms: T3-RCA: Part XI.3 tax ‘return — retirement compensation arrangement; 
T4041: Retirement compensation arrangements guide. 


(4) Provisions applicable to. Part — Subsections 150(2) and 
(3); sections 152-and'158, subsections 161(1) and (11), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 207.7]: “amount”, “assessment” — 248(1); “custodian” — 248(1)“re- 
tirement compensation arrangement”; “day of sending’ — 244(14), (14.1); “Minister”, 
“prescribed” — 248(1); “RCA trust”, “refundable tax” — 207.5(1); “retirement com- 
pensation’ arrangement” — 248(1); “tax payable” — 248(2); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


Forms [s. 207.7]: T4A-RCA: Statement of distributions from an RCA; T4A-RCA 
Summ: Information return of distributions from an RCA; 'T735: Application for a re- 
mittance number for tax withheld from an RCA; 'T737-RCA: Statement of contribu- 
tions paid to a custodian of an RCA. 


Related Provisions [Part X1.3]: 8(1)(m.2) — Deduction for employee RCA contri- 
butions; 87(2)(j.3) — Amalgamations — continuation of corporation; 107.2 — Distri- 
bution by RCA to. beneficiary; 149(1)(q.1) RCA. trust..exempt. from. Part I tax; 
153(1)(p)—(r) — Withholding of tax at source on contribution to RCA, distribution out 
of RCA, and purchase of interest in RCA; 160.3 — Joint and several liability — RCA 
benefits; 227(8.2). — Liability for failure’ to: withhold. 
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PART XIl — TAX IN RESPECT OF CERTAIN 
ROYALTIES, TAXES, LEASE RENTALS, 
ETC., PAID TO A GOVERNMENT BY A TAX 
EXEMPT PERSON [REPEALED] 


208. [Repealed] 


History [Part XII]: Part XII repealed by 2003, c. 28, s. 15, applicable to taxation years 
that begin after 2006. Part XII formerly read: 


208. (1) Tax payable by exempt person — Where in a taxation year an 
amount (other than an amount to which paragraph 18(1)(1.1) or (m) applies) was 
paid, payable, distributed or distributable in any manner whatever by a person 
(other than a prescribed person) who was exempt from tax under Part I on that 
person’s taxable income to anyone in respect of any production from a Canadian 
resource property of the person of petroleum, natural gas or other related hydro- 
carbons or of metals or minerals to any stage that is not beyond the specified 
stage or in respect of any revenue or income that may reasonably be regarded as 
attributable to that production, the person shall, in respect of the year, pay a tax 
under this Part equal to 33'% of the lesser of 


(a) the total of all amounts in respect of the property, each of which is 


(i) an-amount that became receivable in the year and that was required 
by paragraph 12(1)(0) to be included in computing the person’s income 
for the year, 


(1i) an amount that was paid or became payable by the person in the year 
and that by virtue of paragraph 18(1)(1.1) or (m) was not deductible in 
computing the person’s income for the year, 


(ili) an amount by which the person’s proceeds of disposition were in- 
creased by virtue of subsection 69(6) in the year, or 


(iv) an amount by which the person’s cost of acquisition was decreased 
by virtue of subsection 69(7) in the year, and 


(b) the proportion of the amount determined under paragraph (a) that 


(i) the total of all amounts each of which is an amount (other than an 
amount to which paragraph 18(1)(1.1) or (m) applies) that was paid, pay- 
able, distributed or distributable by the person in the year in any manner 
whatever to 


(A) another person (other than a person whose taxable income is 
exempt from tax under Part I), or 


(B) another person whose taxable income is exempt from tax under 
Part I, where the amount was paid, payable, distributed or distribut- 
able as part of a transaction or event or series of transactions or 
events to which any person whose taxable income is not exempt 
from. tax under Part I was a party 


in respect of any production from the property of petroleum, natural gas 
or other related hydrocarbons or of metals or minerals to any stage that 
is not beyond the specified stage or in respect of any revenue or income 
that can reasonably be regarded as attributable to that production 


is of 
(ii) the amount, if any, by which the total of 


(A) the income of the person from the property for the year from the 
production of petroleum, natural gas or other related hydrocarbons 
or of metals or minerals to any stage that is not beyond the specified 
stage, computed in accordance with Part I on the assumption that 
the property was the person’s only source of income and that the 
person was allowed only those deductions in computing income 
from the property (other than a deduction under paragraph 
20(1)(v.1) or section 65) that may reasonably be regarded as appli- 
cable to that income from the property, and 


(B) the amount determined under subparagraph (i) 
exceeds 
(C) the amount determined under paragraph (a). 


(1.1) Definition of “specified stage” — For the purpose of subsection (1), 
“specified stage’”’ means, in respect of the production from a Canadian resource 
property of a substance, 


(a) where the substance is petroleum or related hydrocarbons (other than nat- 
ural gas), the crude oil stage or its equivalent; 


(b) where the substance is natural gas, the stage of natural gas that is accept- 
able to a common carrier of natural gas; 


(c) where the substance is a metal or mineral (other than iron, sulphur or 
petroleum or related hydrocarbons), the prime metal stage or its equivalent; 


(d) where the substance is iron, the pellet stage or its equivalent; and 


(e) where the substance is sulphur, the marketable sulphur stage. 
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(2) Return and payment of tax — A person liable to pay a tax under this Part 
in respect of a year shall, on or before its balance-due day for a taxation year, 


(a) file with the Minister a return for the year under this Part in prescribed 
form and containing prescribed information, without notice or demand 
therefor; ' 


(b) estimate in the return the amount of tax payable by the person under this 
Part in respect of the year; and : 


(c) pay to the Receiver General the tax payable by the person under this Part. 
for the year. sae 


(3) Liability of trustee — Where a trustee of a trust liable to pay tax under sub- 
section (1) does not pay to the Receiver General the amount of the tax within the 
time specified in subsection (2), the trustee is personally liable to pay on behalf 
of the trust the full amount of the tax and is entitled to recover from the trust any 
amount paid by the trustee as tax under this section. 


(4) Provisions applicable to Part — Subsections 150(2) and (3), sections 152 
and 158, subsections 161(1) and (11), sections 162 to 167 and Division J of Part 
I are applicable to this Part with such modifications as the circumstances require. 


The opening words of subsec. 208(2) amended by 2003, c. 15, s. 125, applicable to 
taxation years that begin after June 2003. The opening words formerly read: 


(2) A person liable to pay a tax under this Part in respect of a year shall, within 3 
months from the end of the year, 


Subsec. 208(1.1) amended by 1997, c. 25, s. 58, applicable to taxation years that begin 
after 1996, Subsec. (1.1) formerly read: 


(1.1) For the purpose of subsection (1), “specified stage” means, in respect of the 
production from a Canadian resource property 


(a) where the production is petroleum, natural gas or related hydrocarbons 
from an oil or gas well or a mineral resource, the crude. oil stage or its 
equivalent; 


(b) where the production is metal or minerals (other than iron or petroleum 
or related hydrocarbons) from a mineral resource, the prime metal stage or 
its equivalent; and 


(c) where the production is iron from a mineral resource, the pellet stage or 
its equivalent. 


Subpara. 208(1)(b)(i) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 169, applicable 
to 1988 et seg. That subpara. formerly read: 


(i) the total of all amounts each of which is an amount (other than an amount to 
which paragraph 18(1)(1.1) or (m) applies) that was paid, payable, distributed or 
distributable in the year in any manner whateyer to anyone in respect of any 
production from the property of petroleum, natural gas or other related hydrocar- 
bons or of metals or minerals to any stage that is not beyond the specified stage 
or in respect of any revenue or income that may reasonably be regarded as attrib- — 
utable to that production 


PART XII.1 — TAX ON CARVED-OUT 
INCOME 


209. (1) Definitions — For the purposes of this Part, 


“carved-out income” of a person for a taxation year from a carved- 
out property means the amount, if any, by which 


(a) the person’s income for the year attributable to the property 
computed under Part I on the assumption that in computing in- 
come no deduction was allowed under section 20, subdivision e 
of Division B of Part I or section 104, 


exceeds the total of 


(b) the amount deducted under subsection 66.4(2) in computing 
the person’s income for the year to the extent that it may reason- 
ably be considered to be attributable to the property, and 


(c) to the extent that the property is an interest in a bituminous 
sands deposit or oil shale deposit, the amount deducted under 
subsection 66.2(2) in computing the person’s income for the 
year to the extent that it can reasonably be considered to be at- 
tributable to the cost of that interest; 


Related Provisions: 66(14.6)— Deduction of carved-out income; 209(6)— 
Partnerships. 


History: Para. (a) of the definition “carved-out income” in subsec. 209(1) amended by 
2003, c. 28, s. 16, applicable to taxation years that begin after 2006. Para. (a) formerly 
read: 


(a) the person’s income for the year attributable to the property computed under 
Part I on the assumption that in computing that income no deduction was al- 
lowed under section 20 (other than a deduction under paragraph 20(1)(v.1)), sub- 
division e of Division B of Part I or section 104, iS Pe 
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Para. (c) of the definition “carved-out income” in subsec. 209(1) amended by 1997, c. 
25, s. 59, applicable after March 6, 1996. Para. (c) formerly read: 


(c) to the extent that the property is an interest in a bituminous sands deposit, oil 
sands deposit or oil shale deposit, the amount deducted under subsection 66.2(2) 
in computing the person’s income for the year to the extent that it may reasona- 
bly be considered to be attributable to the cost of that interest; 


“carved-out property” of a person means 


(a) a Canadian resource property where 


(i) all or substantially all of the amount that the person is or 
may become entitled to receive in respect of the property 
may reasonably be considered to be limited to a maximum 
amount or to an amount determinable by reference to a stated 
quantity of production from a mineral resource or an ac- 
cumulation of petroleum, natural gas or _ related 
hydrocarbons, 


(ii) the period of time during which the person’ S interest in 
the income attributable to the property may reasonably be ex- 
pected to continue is 


(A) where the property is a head lease or may reasonably 
be considered. to derive from a head lease, less than the 
lesser of 10 years and the remainder of the term of. the 
head lease, and 


(B) in any other case, less than 10 years, 


(iii) the person’s interest in the income attributable to the 
property, expressed as a percentage of production for any pe- 
riod, may reasonably be expected to be reduced substantially, 


(A) where the property is a head lease or may reasonably 
be considered to, derive from a head lease, at any time 
before 


(I) the expiration of a period of 10 years commencing 
when the property was acquired, or 


(II) the expiration of the term of the head lease, 
whichever occurs first, and 


(B) in any other case, at any time before the expiration of 
a period of 10 years commencing when the property was 
acquired, or 


(iv) another person has a right under an arrangement to ac- 
quire, at any time, the property or a portion thereof or a simi- 
lar property from the person and it is reasonable to consider 
that one of the main reasons for the arrangement, or any se- 
ries of transactions or events that includes. the arrangement, 
was to reduce or postpone tax that would, but for this subpar- 
agraph, be payable under this Part, or 


(b) an interest in a partnership or trust that holds a Canadian 
resource property where it is reasonable to consider that one of 
the main reasons for the existence of the interest is to reduce or 
postpone the tax that would, but for this paragraph, be payable 
under this Part, 


but does not include 


(c) an interest in respect of a property that was acquired by the 
person solely in consideration of the person’s undertaking under 
an agreement to incur Canadian exploration expense or Cana- 
dian development expense in respect of the property and, where 


@ a ewes property acquired i the person under an ar- 


rangement solely as consideration for the sale of a Canadian re- 
source property (other than a property that, immediately before 
the sale was a carved-out property of the person) that relates to 
the particular property except where it is reasonable to consider 
that one of the: main reasons for the arrangement, or any series 
of transactions or events that includes the arrangement, was to 
reduce or postpone tax that would, but for this paragraph, be 
payable under this Act, 


(e) a property retained or reserved by the person out of a Cana- 
dian resource property (other than a property that, immediately 
before the transaction by which the retention or reservation is 
made, was a carved-out property of the person) that was. dis- 
posed of by the person except where it is reasonable to consider 
that one of the main reasons for the retention or reservation, or 
any series of transactions or events in which the property or in- 
terest was retained or reserved, was to reduce or postpone tax 
that would, but for this paragraph, be payable under this Act, 


(f) a property acquired by the person from a taxpayer with 
whom the person did not deal at arm’s length at the time of the 
acquisition and the property was acquired by the taxpayer or a 
person with whom the taxpayer did not deal at arm’s length 


(i) pursuant to an agreement in writing to do so entered into 
before July 20, 1985, or 


(ii) under the circumstances described in this paragraph or 
paragraph (d) or (e), 
except where it is reasonable to consider that one of the main 
reasons for the acquisition of the property, or any series of trans- 
actions or events in which the property was acquired, was to re- 
duce or postpone tax that would, but for this paragraph, be paya- 
ble under this Act, 


(f.1) where the taxable income of the person is exempt from tax 
under Part I, a property of the person that 


(i) does not relate to property of a person whose taxable in- 
come is not exempt from tax under Part I, and 


(ii) is not, and does not relate to, property that was at any 
time a carved-out property of any other person, or 


(g) a prescribed property; 


the agreement so provides, to acquire gas or oil well equipment 
(as defined in subsection 1104(2) of the Income Tax Regula- 
tions) in respect of the property, 


(c.1) an interest in respect of a property that was retained by the 
person under an agreement under which another person obtained 
an absolute or conditional right to acquire another interest in re- 
spect of the property, if the other interest is not carved-out pro- 
perty. Ds be oLnet Perec, Ese of cE pel aete pe. GP 


Related Provisions: 209(6) — Partnerships; 248(10) — Series of transactions. 
History: Para. (c) of “carved-out property” in subsec. 209(1) substituted, and (c.1) 
added, by 1994, c. 7, Sch. If (1991, c. 49), subsec. 170(1), applicable to property ac- 
quired after July 19, 1985. Para. (c) formerly read: 
(c) an interest in respect of.a property that was acquired by the person under an 
agreement solely in consideration of the person’s undertaking to incur Canadian 
exploration expense or Canadian development expense in respect of the 
property, 
Para. (f.1) of “carved-out property” in. subsec. 209(1) added by 1994, c. 7, Sch. I 
(1991, c. 49), subsec. 170(2), applicable to property acquired after 1987. 


Regulations: 7600 (prescribed property). 


‘head lease” means a contract under which 
(a) Her Majesty in right of Canada or a province grants, or 


person’s Le aoe ee an eee t to incur: aes: ian 
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(b) an owner in fee simple, other than Her Majesty in right of 
Canada or a province, grants for a period of not less than 10 
years 


any right, licence or privilege to explore for, drill for or take petro- 
leum, natural gas or related hydrocarbons i in Canada or to prospect, 
explore, drill or mine for minerals in a mineral resource in Canada; 


“term” of a head lease includes all renewal periods in respect of the 
head lease. 


(2) Tax — Every person shall pay a tax under this Part for each 
taxation year equal to 45% of the total of the person’s carved-out 
incomes for the year from carved-out properties. 

Related Provisions: 18(1)(t) Tax is non-deductible; 66(14.6) — Deduction of 
carved-out income. 


History: Subsec. 209(2) substituted by 1994, c. 21, s. 95, applicable to 1992 et sane. 
That subsec. formerly read: 


(2) Every person shall pay a tax under this Part for each taxation year equal to 
50% of the total of the person’s carved-out incomes for the year from carved-out 
properties. 


(3) Return — Every person liable to pay tax under this Part for a 
taxation year shall file with the Minister, not later than the day on or 
before which the person is or would be, if the person were liable to 
pay tax under Part I for the year, required under section 150 to file a 
return of the person’s income for the year under Part I, a return for 
the year under this Part in prescribed form containing an estimate of 
the amount of tax payable by the person under this Part for the year. 
Related Provisions: 150.1(5)— Electronic filing. 

Forms: T2096: Part XII.1 tax return — tax on carved-out income. 


(4) Payment of tax — Where a person is liable to pay tax for a 
taxation year under this Part, the person shall pay in respect of the 
year, to the Receiver General 


(a) on or before the last day of each month in the year, an 
amount equal to 1/12 of the amount of tax payable by the person 
under this Part for the year; and 


(b) the remainder, if any, of the tax payable by the person under 
this Part for the year, on or before the person’s balance-due day 
for the year. 
History: Para. 209(4)(b) amended by 2003, c. 15, s. 126, applicable to taxation years 
that begin after June 2003. Para. 209(4)(b) formerly read: 


(b) the remainder, if any, of the tax payable by the person under this Part for the 
year, on or before the end of the second month following the end of the year. 


(5) Provisions applicable to Part — Subsections 150(2) and 
(3) and sections 152, 158 and 159, subsections 161(1), (2) and ‘elt 
sections 162 to 167 and Division J of Part I are applicable to this 
Part with such modifications as the circumstances require. 


(6) Partnerships — For the purposes of subsection (1), a partner- 
ship shall be deemed to be.a person and its taxation year shall be 
deemed to be its fiscal period. 

Definitions [s. 209]: “amount” — 248(1); “arm’s length” — 251(1); “balance-due 
day”, “bituminous sands” — 248(1); “Canada” — 255; “Canadian development ex- 
pense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Cana- 
dian resource property” — 66(15), 248(1); “carved-out income”, “carved-out pro- 
perty” — 209(1); “fiscal period” — 249(2)(b), 249.1; “head lease” —209(1); “Her 
Majesty” — Interpretation Act 35(1); “mineral resource”, “mineral”, “Minister” — 
248(1); “person” — 209(6), 248(1); “prescribed”, “property” — 248(1): “province” — 
Interpretation Act 35(1); “series of transactions” — 248(10); “tax payable” — 248(2); 


“taxable income” — 2(2), 248(1); “taxation year” —209(6), 249; “taxpayer” — 
248(1); “term” — 209(1); “trust” — 104(1), 248(1), (3); “writing” — Interpretation 
Act 35(1). 


PART XIl.2 — TAX ON DESIGNATED 
INCOME OF CERTAIN TRUSTS 


210. Designated beneficiary — In this Part, a “designated bene- 
ficiary” under a trust at any time means a beneficiary under the trust 
that was, at that time, 


(a) a non-resident person; 
(b) a non-resident-owned investment corporation; 


Income Tax Act 


(c) a person exempt from tax under Part I by reason of subseéc- 
tion 149(1), where that person acquired an interest in the trust 
after October 1, 1987 directly or indirectly from a beneficiary 
under the trust except 


(i) where the interest was owned continuously since October 
1, 1987 or the date on which the interest was created, which- 
ever is later, by persons exempt from tax under Part I by rea- 
son of subsection 149(1), or 


(ii) where the person was a trust governed by 
(A) a registered retirement savings plan, or 
(B) a registered retirement income fund, 


and acquired the interest, directly or indirectly, from an indi- 
vidual or the spouse or common-law partner or former 
spouse or common-law partner of the individual who was, 
immediately after the interest was acquired, a beneficiary 
under the trust governed by the fund or plan; 


(d) a trust resident in Canada (other than a testamentary trust, a 
mutual fund trust or a trust exempt, because of subsection 
149(1), from tax under Part I on all or part of its taxable in- 
come), if 

(i) a person described in paragraph (a), (b) or (c), 

(ii) a partnership described in paragraph (e), or 

(iii) a trust (other than a trust resident in Canada that is a 

testamentary trust) 
is, at that time, a beneficiary thereunder; or 


(e) a partnership, if a person described in paragraph (a), (b) or 
(d), a partnership or a person exempt from tax under Part I by 
reason of subsection —— is, at tbat time, a mbes theteake 


210. w oes — The folowing definitions sappy . se 
Partiits 4 ! 


édésignated Béhétietiny™ under a Babel trust at a say time, 
means a beneficiary, under the paeticutar tr trust, Bu is at that time 


(a) anon-resident person, ee ce 
(b) a non-resident-owned investment ‘Grenaeindn well 


wa person who is, because of subsection 1491. Peis 

_ from tax under Part I on all or part of their taxable income and 

who acquired an interest as a beneficiary under the ‘particular 
trust after October 1, 1987 directly or indirectly from oe eee 

- ciary under the particular trust: except ifs odes 2 


(i) the interest was, at all times after the later of October A: 
1987 and the day on which the interest By 
persons who were exempt from tax under Part 
their taxable income because of subsectior 149( ) 


(ii) the person is a trust, governed by a regis ered retire 
savings plan or a registered retirement income fund, 
"- acquired the interest, directly or indirectly, fro n 

dual or the spouse or common-law partner, 

" spouse or common-law partner, of the individua whe 
~ immediately after the interest was acquired, a 
under the trust governed by the fund or plan; 


_ (d) another trust (referred to in this pi agraph $ 
trust”) that is not a testamentary trust, a t ind trust or a_ 
‘trust that is exempt because of subsection be ffoin thx : 
_ under Part I on all or part of its taxable income. : 
cary = jog abo trust is at that time 


(ii) if on-tesident. bined inves 
oy a trust that i is ‘not 

- (A) a testamentary ‘trust, 
ote fund trust, 
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est : as a beneficiary under the particular trust was cre-. 


se) a trust that i is exempt because of subsection 1491), 


reated, mae the a ir or by 
_ who were exempt peas ubsection 149 1) ff 


ical Notes (July 2010): Sect on 210 is am so that a nomber of 
definitions that apply for the papers of Part XII. 2 are now found 1 in new subsection 


nated beneficiary”, a tosted | 
rson and a non- -resident-owned 


Le includes, ee a ‘non-residei 
mes es Under Daseaph (c) of the 


aeenlat tn trust, whose nter st as a b nefici 
particular trust we é trust) unless, Sa 


Inder paragraph (d) of the 


a trust if a member of the ee is a a person described 
re) of the definition ae ile gs or a person exempt 


whom it acquired the particule 


oe held, at all times after the later-o of Dab: 1, 
day on ee the eee ae 


Snated beneficiary of a particular crust os except as wee in es 
( fee and (ii) of the definition, a pena: wi) is, because of subsection 1490), 


ist (however, note that if the estamentary trust were non- 
| : as a designated Pepencieny 9 of the 


oe that is a person exempt because of : 
1) from tax. under Part I on all or pat 


was ceed. ha that memb or OF by oan a. 
JP) fro 


its taxable income (however, oe ak under subparagraph 
(Gv), described below, such a trust may cause the other trust to be a desig- 
nated Vay of | 


a trust none of the beneficiaries ae which is, at ia eg a designated 
‘beneficiary under i and whose interest, at that time, in the one, trust was 


» by persons who were exempt & 
-149(1) from tax ee ie 


Or by persons who were men base of soon 149(1 from tax under 
‘Part I on all of their taxable i income: Ke : 


us + tider subparagraph (d)(iv) of the definition, a person (including a Hoe or part: 
- ee tet 


| beneficiary ieee the other trust because of paragraph (c) of 
the definition (i.e., a person who is, because of subsection 149(1), exempt 
from tax under Part I on all or part of their taxable income and who acquired 
terest in the particular trust after October 1, 1987 directly or indirectly 
' from a beneficiary oo the particular trust) or because of paragraph (e) of 
the definition, or 
— would, based on fie assumptions set out it in clause (d)(iv)(B), be a 
designated beneficiary under the oe trust because of Pe 
©. or (e) of the definition. 


| nk ies bea Neca clic! 

- trust were at that time a beneficiary und 
particular trust whose interest as a beneficiary under the 
particular trust were 


(A) acquired from each person or partnershi i 


whom the particular partnership acquired its in . 
b en efici ary un der the particul: ar trust, and 9 Note that a pe erson or partnership that is a oe of the other trust need only be 

described in any of one of subparagraphs (di) to (iv) in order for the other trust to 
(B) held, at all times after the later of October A, 1987 | be a designated beneficiary of the particular trust. Note also that references in para- 
and the day on which the particular partnership’s inter- | graph (d) of the definition to the expression “resident in Canada” are removed as 


Wy 
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these are unnecessary given that paragraph (a) of the definition provides that a non- . 


resident person is a designated beneficiary. _ - 
Paragraph (d) of the definition is also amended to provide that the other trust will not 
be treated, under that paragraph, as a designated beneficiary of the particular trust if 
it is a testamentary trust, a mutual fund trust, or a trust that is exe: 


these excluded trusts may be treated as designated beneficiaries of the particular trust 
under paragraphs (a) or (c) of that definition (e.¢., a non-resident testamentary trust). 
Amended paragraph (¢) of the definition provides, in new subparagraph (e)(i), that a 
designated beneficiary of a particular trust includes a particular partnership any of the 
members of which is another partnership. However, no such other partnership will 


cause the particular partnership to be a designated beneficiary under the particular — 


partnership if ‘ . 


* all such other partnerships are Canadian partnerships (as defined in subsection 
1021), oe 


* 


the interest of each such other partnership in the particular partnership is held, at 
all times after the day on which the interest was created, by the other partnership 
or by persons who were exempt because of subsection 149(1) from tax under 
Part I on all of their taxable income, 


the interest of each member, of each such other partnership, that is a person ex- 
empt because of subsection 149(1) from tax under Part I on all or part of its 
taxable income was held, at all times after the day on which the interest was 
created, by that member or by persons who were exempt because of subsection 
149(1) from tax under Part I on all of their taxable income, and 


* the particular partnership’s beneficial interest in the particular trust is held, at all 
times after the day on which the interest was created, by the particular partner- 
ship or by persons who were exempt because of subsection 149(1) from tax 
under Part I on all of their taxable income. 


Under subparagraphs (e)(ii) to (iv), a particular partnership will be a designated ben- 
eficiary under a particular trust if any one of the partnership's members is a non- 
resident person, a non-resident-owned investment corporation, or a specified person. 
For this purpose, a specified person means a trust that is a designated beneficiary of 
the particular trust because of paragraph (d) of the definition or a trust that would be 
such a designated beneficiary on the following assumptions: the other trust was at 
that time a beneficiary under the particular trust whose interest as a beneficiary under 
the particular trust were 


* acquired from each person or partnership from whom the particular partnership 
acquired its interest as a beneficiary under the particular trust, and 


* held at all times after the later of October 1, 1987 and the day on which the 
particular partnership’s interest as a beneficiary under the particular trust was 
created, by the same persons or partnerships that held at those times that interest 
of the particular partnership. 

New subparagraph (e)(v) of the definition provides that a particular partnership will 
be a designated beneficiary of a particular trust if any of the members of the particu- 
lar partnership is a person exempt because of subsection 149(1) from tax under Part I 
on all or part of its taxable income, unless the interest of the particular partnership in 
the particular trust was held, at all times after the day on which the interest was 
created, by the particular partnership or by persons who were exempt because of 
subsection 149(1) from tax under Part I on all of their taxable income. 


Note that, for the purposes of the definition “designated beneficiary”, a new rule in 
section 132.2 applies in respect of certain trust units acquired by a beneficiary under 
a “qualifying exchange” (as defined in subsection 132.2(1)). For more detail, see the 
commentary on section 132.2. 


Note as well that paragraph 210.2(3)(b) is amended to ensure that subsection 
210.2(3) does not apply to a non-resident person that would be a designated benefici- 
ary under the trust if the definition “designated beneficiary” in subsection 210(1) 
were read without reference to its paragraph (a). 


“designated income”, of a trust for a taxation year, means the 
amount that would be the income of the trust for the year deter- 
mined under section 3 if 


(a) this Act were read without reference to subsections 104(6), 
(12) and (30); : 


(b) the trust had no income other than taxable capital gains 
from dispositions described in paragraph (c) and incomes from 


(i) real or immovable properties in Canada (other than Ca- 
nadian resource properties), 


(ii) timber resource properties, 


(iii) Canadian resource properties (other than properties ac- 
quired by the trust before 1972), and 


(iv) businesses carried on in Canada: 


ual empt because of _ 
subsection 149(1) from tax under Part I on all or part of its taxable income. However, 


Income Tax Act 


_ referred to in paragraph 3(b | were from 


_ (©) the only taxable capital gains and allowable capital losses. / 


(A) it is reasonable to conclude that the property was so 
transferred in anticipation that a person beneficially in- — 
terested at the particular time in the particular trust — 

would subsequently cease to reside in Canada, and a : 

person beneficially interested at the particular time in — 

the particular trust did subsequently cease to reside in 
Canada, or” oe oo 

___ (B) when the property was so transferred, the terms of © 

__ the particular trust satisfied the conditions in subpara- 
graph 73(1.01)(c)(i) or (iii), and it is reasonable to con- — 

clude that the transfer was made in connection with the 

cessation of residence, on or before the transfer, of a 
person who was, at the time of the transfer, beneficially 
interested in the particular trust and a spouse or com- 
mon-law partner, as the case may be, of the transferor of 

the property to the particular trust; and 

(d) the only losses referred to in paragraph 3(d) were losses — 

from sources described in any of subparagraphs (b)(i) to (iv). 


Technical Notes (July 2010): The tax under Part XII.2 of the Act is calculated by 
reference to a trust’s “designated income” (as determined under subsection 210,2(2)). 


Subsection 210.2(2) is being replaced (for more detail, see the commentary below) — 
and the definition “designated income” is now found in subsection 210(1). 


Paragraphs (a), (b) and (d) of the new definition “designated income” in subsection 
210(1) are largely unchanged from the equivalent provisions found in repealed sub- 
section 210,2(2). | . 


Paragraph (c) of the new definition replaces paragraph 210.2(2)(b). Under subpara- _ 
graph (c)(i), designated income is calculated by reference to taxable capital gains and 
allowable capital losses from dispositions of the trust’s taxable Canadian property. 
Subparagraph (c)(ii) provides that a trust’s designated income is also calculated by 
reference to taxable capital gains and allowable capital losses from a disposition by 
the trust of particular property (other than property described in any of subparagraphs 
128.1(4)(b)(i) to (iii). 


In this context, particular property (or property for which the particular property is a 
substitute) must be property (referred to in this commentary as the “transferred pro- 
perty”) that was transferred to a particular trust in circumstances in which subsection 
73(1) or 107.4(3) applied. This condition will be met whether the particular trust is 


the trust in respect of which the designated income is being determined, or any other 


trust to which the transferred property was transferred in circumstances in which sub- 
section 73(1) or 107.4(3) applied and that subsequently transferred, directly or indi- 
rectly, the property to the trust in respect of which the designated income is being 
determined. 


In addition, clauses (c)(ii)(A) and (B) of the definition require 


* that it be reasonable to conclude that the transferred property was, at a particular - 
time, transferred to the particular trust in anticipation of the emigration of a per- 
son beneficially interested at the particular time in the particular trust and that a 
person (whether the anticipated person or another) beneficially inter 1 
time in the particular trust subsequently ceases to reside in Canada, or _ 


* at the particular time that the transferred property was transferred to the particu- 
lar trust, that the terms of the particular trust satisfy the conditions in subpara- 
graph 73(1.01)(c)(i) or (iii) and that it be reasonable to conclude that the transfer — 
was made in connection with the cessation of residence, on or before that time, 
of a person who was, at that time, beneficially interested in the particular trust 
and a spouse or common-law partner, as the case may be, of the transferor of the 
transferred property to the particular trust. ee 


These amendments generally apply for the 1996 and subsequent taxation years. Si 
paragraph (c)(ii) of the definition as described above applies, in effect, to disposi-_ 
tions, of property by a trust, that occur after December 20,2002, 


Related Provisions: 248(5) — Substituted property. _ on 


(2) Tax not payable — No tax is payable under this Part for a 
taxation year by a trust that was throughout the year 


(a) a testamentary trust; 
(b) a mutual fund trust; 
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“trust” in subsection 298) applies; or 
oO non-resident. 


not apply is now. fond | in new subsection 210(2). Now subsection 210), conse- 
ae on the amendments to the definition “designated bene (described in 


the special Part XII.2 tax does not apply. Subsection 210(2), Os not only. Or eX- 
e whether a trust referred to in n that subsection ay have a desigt 


Note as well that net 210. 213)(b) is s amended to update its structure to conform 
to modern drafting stahdards. — 


plication: The July 16, 2010 draft legislation (Part 1 — 
amend s. 210 
definition * 


echnical), s. 135, will 
read as above, applicable to 1996 et seq. except that para. i of the 
gnated i income” in subsec. 210(1) is to be read © j 


(a) in respect of dispositions that occur after October L, 1996 and befoxe Dood : 
i ber 21, 2002, as follows: 


__(c) the only taxable capital gains and allowable capital bbeves referred to in 
paar oy were from dispositions of taxable Canadian a ae 
(b) in respect of dispbeions! ‘that occur in a 1996 taxation year and before Octo- 
ber 2, 1996, as follows: : ey 


(c) the only taxable capital gains and allowable capital losses referred to in 

_ paragraph 3(b) were from dispositions of property that would have been 
taxable Canadian property if, at no time in the year, the trust ue been 
resident in Canada; and oo ee 


Letter from Dept. of Finance, Dec. 11, 4005 

Dear [xxx] 

Thank you for your letter of April 11, 2003, concerning the wooed definition “des- 
ignated beneficiary” in Part XIL.2 of the Income Tax Act (the “Act’), contained in the 
legislative proposals relating to income tax released by the Finance Minister on De- 
cember 20, 2002. I would also like to acknowledge our meeting ce) oo 13, 2003 and 
your subsequent discussions with Mr. Grant Nas ee 


As you know, Part X11.2 of the Act seeks to avoid the minimization of tax on speci- 
fied Canadian-source income earned by non-residents” through a Canadian-resident 
trust. Part XII.2 is also intended to discourage arrangements between taxable and tax-_ 
exempt benefi jaries designed to allow taxable income earned by a trust to be flowed 
through to tax-exempt beneficiaries after the acquisition of the trust unit by the tax- 
exempt beneficiary from the taxable beneficiary. Part XIL2, therefore, plays an im- 
portant role in protecting the Canadian tax base and ensuring that taxpayers that use 
trust intermediaries to hold property do not obtain income — ie are not 


available to taxpayers that hold such property directly... 
Part XII.2 tax is levied at the trust level, but generally is ae only se: a trust 


+9 


has a “designated beneficiary”. Under the proposed definition “designated benefici- 
ary” contained in the legislative proposals, a designated beneficiary under a particu- 
lar trust would include a particular partnership if any member of the particular part- - 
nership were another partnership. In your letter, you are seeking a modification to 
that definition so that the particular partnership would not be treated as a designated 
beneficiary of the trust if it were a Canadian Oe a pcnbership interests a 
which trade on a prescribed stock exchange. - 


We have considered the arrangement that you have identified and: a number of other 
arrangements involving partnerships that invest directly, or indirectly through other — 
partnerships, in trusts. In light of these deliberations, we are prepared to recommend 
modifications to the definition “designated beneficiary’, but we are of the view that 

in dealing with partnership arrangements under Part XII.2 it is appropriate that part- 
nerships be required to ascertain the characteristics of their members in order fora __ 
partnership to avoid characterization as a designated beneficiary under a trust. Ac- 
cordingly, the modifications that we would support in this context would be narrower 
than those that you proposed. 


In particular, a particular partnership that is a heneciay of a trust will continue to 
be treated as a designated beneficiary under the trust if any of its members is another 
partnership. However, we will recommend that any such other partnership, that is a 
member of the particular partnership, will not cause the particular — to be a 
designated beneticiary under the trust if: 


_ * that other partnership is a Canadian pa teen Gr defined by subsection 248(1) 
of the Act), 


¢ that other partnership is a ae aes whose interest in the eo 
partnership is held, at all times after the day on which the interest was created, 
by it or by persons (“eligible persons”) who were exempt because of subsection 
149(1) from Part I tax on all of their taxable income, 


* the interest of each member, of the other partnership, that is a person exempt — 
because of subsection 149(1) from Part | tax on all or part of its taxable income — 


flowed-through to tax 


us [below 
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was held, at all times after the day on which the interest was created, by that 
member or by eligible persons, and. 


* the beneficial interest of | 
_ times after the day on whi 
ship « or by eligible persons. 


particular partnership in. the a was held, at all 
1 the interest was created, by the jena. oe 


Based on. our discussions with you, we are also prepared to ventmunend that these 
modifications be effective for the 2001 and subsequent taxation years. 


iting to us on n this matter. 


Yours Gucetcly, 


Brian Ernewein, Director, Tax begiuaton Division, Tax Policy Branch. 
Letter from oe of Finance, June 13, 2001: 
Dear [xxx] 


{1 am writing in reply to your fotos. to Mr, Len Father of Kart 5 and March 9, 2001 _ 
and your letter of April 10, 2001 to Mr. Grant Nash of this Division, concerning the 
rules for designated beneficiaries in section 210 of the Income Tax Act (the “Act’). 


The definition “designated beneficiary” in section 210 applies for the purposes of 
Part X1I.2 of the Act. One of the objectives of Part XII.2 tax is to prevent the minimi- 
zation of tax on specified Canadian-source income that would otherwise arise where 
a Canadian trust’s income is distributed to a non-resident and is subject only to Part 
XII tax. Part XII.2 tax is also meant to discourage transactions between taxable and 
tax-exempt beneficiaries designed to allow taxable income earned by a trust to be 
xempt beneficiaries after the acquisition ofa ist ball » the 
tax-exempt beneficiary from the taxable beneficiaries. ~ Ll 


We understand that you have seen a sanitized version of two earlier letters issued by | 
d.] in which we agreed to recommend changes to the definition “desig- 
nated beneficiary” in section 210 of the Act. Under the structure described in the 
earlier letters (“double-tier structure”), registered pension plans and other investors 
would invest in units issued by a unit trust (‘top fund”). The top fund would in turn 
invest in units issued by other trusts (“bottom funds”). In the earlier letter, we agreed 
to recommend changes so that the top fund would not be considered a designated 
beneficiary of the bottom fund solely because the beneficiaries of the top fund in- _ 
clude a person exempt from tax under Part I of the Act. However, under the recom- — 
mended changes, a top fund would be considered a designated beneficiary of the 
bottom fund if the top fund acquired its interest in the bottom fund directly or indi- 
rectly from another beneficiary of the bottom fund, unless the interest was owned, at 
all times after the creation of the bottom fund, by the top fund or a person exempt 
from tax under Part I of the Act because of subsection 1491). 


You have asked that we clarify whether it was intended that the proposed changes 
would accommodate structures of more than two levels of trust (“multiple-tier struc- 
tures’ "Ds In particular, you have described a structure in which the units of the top 
fund are held by a third unit trust (.e. pooled fund arrangement) the units of which 
are in turn held by other trusts none of which is a designated beneficiary. of the third 
trust. You have also indicated that similar pooled fund ee anes be used 
involving multiple levels of unit trusts. . 


In light of the policy objectives of Part XIL.2, we are preneres to recommend a fur- 
ther change to the definition “designated beneficiary”. In particular, we will recom- 
mend that a top fund be treated as a designated beneficiary of a bottom fund, subject 
to the exceptions described below, where the top fund acquires its interest directly 
from the bottom fund or directly or indirectly from another beneficiary of the bottom 
fund. However, the top fund would not be a designated beneficiary of the bottom 
fund at a particular time where it meets two conditions. The first condition would be 
that its interest in the bottom fund be owned at all times after the date on which the 
bottom fund was created by the top fund or a person exempt from tax under Part I 
because of subsection 149(1). The second condition would be that none of the benefi- 
ciaries of the top fund be a designated beneficiary of the top fund. We will further 
recommend that these ane be chan for the 1996 and subsequent taxation 
years. 7/7 


Thank you for ecline to us on this matter. 
Yours incerely, | | 


Brian Ernewein, Dikcer Tax Legislation Division, Tax Policy Bens 
Letter from Dept. of Finance, Dec. 9, 1999: 
Dear [xxx] 


Thank you for your letter of October 20, 1999 concerning the definition “designated 
beneficiary” i in section 210 of the Income Tax Act. 1 apologize for the delay in re- 
sponding to you. 

I am attaching a copy of our earlier letter to you « of September 3, 1996 in which we 
agree to recommend changes to the definition “designated beneficiary” so that Part 
XIL2 tax is not exigible in the circumstances of certain kinds of “tiering” arrange- 
ments involving trusts (such as, for example, those arrangements described in your 
letters of October 20, 1999 and June 10, 1996). It continues to be our intention to 
recommend inclusion of this amendment in a future technical bill, 


Thank you for weting) 
Yours sincerely, 

Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, May 25, 1998: 
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sion plan and other investors resident in Canada will have interests in a tru 
“middle trust”). The middle trust will invest in units issued by a unit trust ( 


will invest in a partnership which, in turn, will invest in units issued by the bottom 


trust. We also assume from the comments in your letter that neither the middle trust _ 
nor the partnership will acquire units of the bottom trust from other unitholders of the 


trust, but will instead acquire their units directly from the bottom trust. 
One of the objectives of Part XII.2 tax is to prevent the minimization of tax on speci- 


fied Canadian-source income that would otherwise arise where a Canadian trust’s 


income is distributed to a non-resident and is subject only to Part XII tax. Part XIL.2 
tax is also meant to discourage transactions between taxable and tax-exempt benefi- 


ciaries designed to allow “lumpy” taxable income eared by a trust to be flowed- 
through to tax-exempt beneficiaries after the acquisition of a trust unit by the tax- 


exempt beneficiary from the taxable beneficiaries. 


Given the existing structure and objectives of Part XII.2, we agree it would be anom- 


alous for either the middle trust or partnership in the circumstances described above 
to be treated as “designated beneficiaries” under the bottom trust. I am prepared to 
recommend amendments to eliminate this anomaly. I expect these amendments will 
be introduced in a future technical bill and be effective from no later than the begin- 
ning of this year. . 
Thank ‘you for writing to us on this matter. 
Yours sincerely, : 

- Daniel MacIntosh, Director, Tax Legislation Division 
Letter from Dept. of Finance, Sept. 3, 1996: 
Dear [xxx] 


This is in reply to your letter of June 10, 1996 to Simon Thompson regarding a sug- 
gested change to the definition of “designated beneficiary” in section 210 of the In= 
come Tax Act. 


Your letter contemplates a structure involving a number of different trusts resident in 
Canada. Under this structure, registered pension plans and other investors resident in 
Canada will invest in trust units issued by one unit trust (the “top fund”). The top 
fund will invest in units issued by other unit trusts (the “bottom funds”). You have 
asked that section 210 of the Act be amended so the top fund will not be a “desig- 
nated beneficiary” of the bottom funds as a consequence of the top fund having bene- 
ficiaries (i.e., registered pension plans) which are exempt from tax under Part I of the 
Act. ; 


We agree that one of the objectives of Part XII.2 tax is to prevent the minimization of 
tax on specified Canadian-source income that would otherwise arise where a Cana- 
dian trust’s income is distributed to a non-resident and is subject only to Part XIII 
tax. However, Part XII.2 tax is also meant to discourage transactions between taxable 
and tax-exempt beneficiaries designed to allow “lumpy” taxable income earned by a 
trust to be flowed-through to tax-exempt beneficiaries after the acquisition of a trust 
unit by the tax-exempt beneficiary from the taxable beneficiaries. 


In view of the second objective of Part XII.2 tax, described above, it would be diffi- 
cult to recommend the amendment referred to above by itself. However, I understand 
that you have discussed this matter with one of my staff and are amenable to an 
additional amendment in this context. The additional amendment would, in effect, 
provide that the top fund would be a “designated beneficiary” under a bottom fund if 
it acquired an interest in the bottom fund directly or indirectly from a beneficiary 
under the bottom fund (except where the interest was owned, at each time after the 
date on which the bottom fund was created, by the top fund or a person exempt from 
tax under Part I of the Act because of subsection 149(1) of the Act), The combination 
of the two amendments would meet the both of the policy objectives. I am prepared 
to recommend that these amendments be introduced in a future technical bill and be 
effective from a date that will accommodate the planned structure described in your 
letter, y 


Thank you for writing to us on this matter. 
Yours sincerely, 
Len Farber, Director, Tax Legislation Division 


Definitions [s. 210]: “allowable capital loss” — 38(b), 248(1); “amount” — 
248(1); “beneficially interested” — 248(25); “business’’ — 248(1); “Canada” — 255, 
Interpretation Act 35(1); “Canadian partnership” — 102(1), 248(1); “Canadian te- 
source property” — 66(15), 248(1); “common-law partner” — 248(1); “designated 
beneficiary”, “designated income” — 210(1); “disposition”, “individual” — 248(1); 
“mutual fund trust” — 132(6)-(7),132.2(3)(m), 248(1): “non-resident” — 248(1); 
“non-resident-owned investment corporation” — 133(8), 248(1); “person”, “pro- 
perty” — 248(1); “registered retirement income fund” — 146.3(1), 248(1); “‘regis- 
tered retirement savings plan’ — 146(1), 248(1); “spouse” — 252(3); “substi- 
tuted” — 248(5); “taxable Canadian property” — 248(1); “taxable capital gain” — 
38(a), 248(1); “taxable income” — 248(1); “taxation year’ — 249; “testamentary 


“bot 
tom trust”). In addition, a registered charity and other taxpayers resident in Canada 


Income Tax Act 


}08(1), 248(1); “timber resou 
GO. 


Related Provisions: 104(31) — Credit to be included in income of beneficiary; 
132.2(2)(3)(g)(iii) — Effect of mutual fund rollover; 210.3(2) — Non-resident benefi- 
ciary taxed in Canada deemed not to be designated beneficiary; 252(3) — Extended 
meaning of “spouse” and “former spouse”. ‘ A hes rf 


History: Para. 210(c) amended by 2000, c. 12, Sch. 2, s. 2, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
The opening words of para. 210(d) substituted by 1994, c. 21, s. 96, applicable to 1993 
et seq. The opening words of that para. formerly read: 
(d) a trust resident in Canada (other than a testamentary trust or a trust exempt 
from tax under Part I by reason of subsection 149(1)), if 
Definitions [s. 210]: “common-law partner” — 248(1); “designated income” — 
210.2(2); “former spouse” — 252(3); “immovable” — Quebec Civil Code . art. 
900-907; “individual” — 248(1); “mutual fund _ trust” — 132(6)-(7),132.2(3)(n), 
248(1); “non-resident” — 248(1); “non-resident-owned investment corporation” — 
133(8), 248(1); “person” — 248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “resident in Canada” — 
250; “spouse” — 252(3); “taxable income” — 248(1); “testamentary trust’ — 108(1), 
248(1); “trust” — 104(1), 248(1), (3). 


210.1 Application of Part — This Part does not apply in a taxa- 
tion year to a trust that was throughout the year 


(a) a testamentary trust; 
(b) a mutual fund trust; 


(c) a trust that was exempt from tax under Part I by reason of 
subsection 149(1); 


(d) a trust described in paragraph (a), (a.1) or (c) of the defini- 
tion “trust” in subsection 108(1); or 


(e) a non-resident trust. 


Proposed Repeal — 210.1 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s, 13 
peal s. 210.1, applicable to 1996 er seg. 


Technical Notes (July 2010): See under 2102) above. = 


Related Provisions: 132(6.2)— Retention of status as mutual fund trust; 
132.2(2)(3)(g)(iii) — Effect of mutual fund rollover; 253 — Extended meaning of car- 
rying on business. 


History: Para. 210.1(d) amended by 2001, c. 17, s. 171, applicable to 1999 et seg. It 
formerly read: 


(d) a trust described in paragraph (a) or (c) of the definition of that expression in 
subsection 108(1); or 


Definitions [s. 210.1]: “employee life and health trust” — 144.1(2), 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); 
“non-resident” — 248(1); “taxation year’ — 249; “testamentary trust” — 108(1), 
248(1); “trust” — 104(1), 248(1), (3). 


210.2 (1) Tax on income of trust — Subject to section 210.3, 
where an amount in respect of the income of a trust for a taxation 
year is or would, if all beneficiaries under the trust were persons 
resident in Canada to whom Part I was applicable, be included in 
computing the income under Part I of a person by reason of subsec- 
tion 104(13) or 105(2), the trust shall pay a tax under this Part in 
respect of the year equal to 36% of the least of 


(a) the designated income of the trust for the year, 


(b) the amount that, but for subsections 104(6) and (30), would 
be the income of the trust for the year, and , 

(c) 100/64 of the amount deducted under paragraph 104(6)(b) in 
computing the trust’s income under Part I for the year. 


Related Provisions: 18(1)(t) — Tax under Part XII.2 is deductible; 104(30) — Part 
XII.2 tax deductible in computing income of trust; 210.1, 210.3—— Where no tax 
payable. 


Information Circulars: 77-16R4: Non-resident income tax. 


(1.1) Amateur athlete trusts — Notwithstanding section 210.1, 
where an amount described in subsection 143.1(2) in respect of an 
amateur athlete trust would, if Part I were applicable, be required to 
be included in computing the income for a taxation year of a desig- 
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nated beneficiary under the trust, the trust shall pay a tax under this 
Part in respect of an year aguas to 36% of 100/64 of that amount. 


History. Subsec. 210.2(1.1) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 122, appli 


cable to 1992 et seq. 

Forms: T3ATH-IND: Amateur athlete trust income tax return: 

(2) Designated income — For the purposes of subsection (1), 
the designated income of a trust for a taxation year means the 


amount that, but for subsections 104(6), (12) and (30), would be the 
income of the trust for the year determined under section 3 if 


(a) it had no income other than taxable capital gains from dispo- 
sitions described in paragraph (b) and incomes from 


(i) real properties in Canada (other than Canadian resource 
properties), 


(ii) timber resource properties, 


(iii) Canadian resource properties (other than properties ac- 
quired by the trust before 1972), and 


(iv). businesses carried on in Canada; 


(b) the only taxable capital gains and allowable capital losses 
referred to in paragraph 3(b) were from dispositions of taxable 
Canadian property; and 


(c) the only losses referred to.in paragraph 3(d) were losses from 
sources described.in subparagraphs: (a)(i). to (iv), 


only under the trust, and 


* he particular aalons year ends in | Hat t taxation year of the GeheAtiay 


Related Provisions: 104(7.01)(b)(i) — No deduction under 104(6) for designated 
income of-trust! | 


History: Para. 210.2(2)(b) amended by 2001, c. 17, s. 172, applicable after October 1, 
1996. It formerly read: 


(b) the only. taxable capital gains and allowable capital losses referred:to in pata-~ 
graph 3(b) were from dispositions of property that would have been taxable Ca- 
nadian property if, at ‘no time in the year, the trust had been resident in Canada; 
and 


(3) Tax deemed paid by beneficiary — Where an amount (in 
this subsection and subsection 210.3(2) referred to as the “income 


S.'210.2(4)(b) 


amount”) in respect of the income ofa trust fora taxation year is, 
by reason of subsection 104(13) or 105(2), included in computing 


(a) the, income under Part I of a person who was. not at any time 
in the year a designated beneficiary under the trust, or 


(b) the income of a non-resident person (other than, a person 
who, at, any time in the year, would be a designated beneficiary 
under the trust if section 210 were read without reference to par- 
agraph 210(a)) that is subject to tax under Part I by reason of 
subsection 2(3) and.is not exempt from tax. under Part [by rea- 
son of a provision contained in a tax convention or agreement 
with another country phat, shas fhe force, of ee in 1 Panada, 


tion 2(3) and is not exempt icant ta under wart sa 
provision contained in a tax, Me aM st Al en 


will amend para. 210.2(3)(6) t a ppli 
plying para. 2 0.2(3)(b) for the 1996 and 
4 ; 


to modern | ayes pagal 


an amount determined by the formula 


B 
Ax ra 
where 
A is the tax paid under this Part by the trust for the year, 
B is the income amount in respect of the person, and 


C is the total of all-amounts each of which is an amount that is or 
would be, if all beneficiaries under the trust were persons resi- 
dent in Canada to whom Part I was applicable, included in com- 
puting the income under Part I of a beneficiary under the trust by 
reason of subsection 104(13) or 105(2) in respect of the year, 


shall, if designated by..the trust.in respect of the person. in its return 
for the year under this Part, be deemed to be.an amount paid on 
account of the person’s tax payable under Part, I for the person’s 
taxation year in which the taxation year of the trust ends, on the day 
that is 90 days after the end of the taxation year of the trust. 
Related Provisions: 104(31) — Amount deemed payable by trust to beneficiary; 
210,3(2) — Where non-resident. beneficiary. already taxed in Canada. 


Interpretation Bulletins: IT-342R: Trusts — Income payable to beneficiaries. 
(4) Designations in respect of partnerships — Where a tax- 


payer is a member of a partnership in respect of which an amount is 
designated by a trust for a taxation year of the trust (in this subsec- 


| tion referred to as the “particular year’) under subsection (3), 


(a) no amount shall.be deemed to be paid on account of the part- 
nership’s tax payable under Part I by reason of subsection (3) 
except in the application. of that subsection for the purposes of 
subsection 104(31), and 


(b) an amount determined by the Laity 


pegs 
C 


where é‘ 
A is the amount so designated, 


Bis the amount that may reasonably be regarded as the share of 
the taxpayer in the designated income of the trust received by 
the partnership in the fiscal period of the partnership in 
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which the particular year ends (that fiscal period being re- 
ferred to in this subsection as the “‘partnership’s period’’), and 


C is the designated income received by the partnership from the 
trust in the partnership’s period, 


shall be deemed to be an amount paid on account of the tax- 
payer's tax payable under Part I for the person’s taxation year in 
which the partnership’s period ends, on the last day of that year. 


(5) Returns — A trust shall, within 90 days after the end of each 
taxation year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form and containing prescribed information, without 
notice or demand therefor; 


(b) estimate in the return the amount of tax, if any, payable by it 
under this Part for the year; and 


(c) pay to the Receiver General the tax, if any, payable by it 
under this Part for the year. 


Related Provisions: 150.1(5) — Electronic filing. 
Forms; T3 SCH 10: Part XIJ.2 tax and Part XIII non-resident withholding tax. 


(6) Liability of trustee — A trustee of a trust is personally liable 
to pay to the Receiver General on behalf of the trust the full amount 
of any tax payable by the trust under this Part to the extent that the 
amount is not paid to the Receiver General within the time specified 
in subsection (5), and the trustee is entitled to recover from the trust 
any such amount paid by the trustee. 


(7) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152 and 158, subsections 161(1) and (1 1), sections 162 
to 167 and Division J of Part I are applicable to this Part with such 
modifications as the circumstances require. 


Definitions [s. 210.2]: “allowable capital loss” — 38(b), 248(1); “amateur athlete 
trust” — 143.1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 
248(1); “beneficially interested” — 248(25); “business” — 248(1); “Canada” — 255, 
Interpretation Act 35(1); “Canadian resource property” — 66(15), 248(1); “carrying on 
business” — 253; “common-law partner” — 248(1); “designated beneficiary” — 210; 
“disposition” — 248(1); “fiscal period” —249(2)(b), 249.1; “income amount” — 
210.2(3); “Minister”, “non-resident”, “person”, “prescribed”, “property” — 248(1); 
“resident in Canada” — 250; “substituted” — 248(5); “tax payable” — 248(2); “tax 
treaty”, “taxable Canadian property” — 248(1); “taxable capital gain” — 38(a), 248(2); 
“taxation year” — 249; “taxpayer” — 248(1):; “timber resource property” — 13(21), 
248(1); “trust” — 104(1), 248(1), (3). 


210.3 (1) Where no designated beneficiaries — No tax is 
payable under this Part by a trust for a taxation year in respect of 
which the trustee has certified in the trust’s return under this Part 
for the year that no beneficiary under the trust was a designated 
beneficiary in the year. 


(2) Where beneficiary deemed not designated — Where a 
trust would, if the trust paid tax under this Part for a taxation year, 
be entitled to designate an amount under subsection 210.2(3) in re- 
spect of a non-resident beneficiary and the income amount in re- 
spect of the beneficiary is included in computing the income of the 
beneficiary which is subject to tax under Part I by reason of subsec- 
tion 2(3) and is not exempt from tax under Part I by reason of a 
provision contained in a tax convention or agreement with another 
country that has the force of law in Canada, for the purposes of 
subsection (1), the beneficiary shall be deemed not to be a desig- 
nated beneficiary of the trust at any time in the year. 


Definitions [s. 210.3]: “amount” — 248(1); “designated beneficiary” — 210; “in- 
come amount” — 210.2(3); “non-resident” — 248(1); “taxation year” — 249; 
“trust” — 104(1), 248(1), (3). 


PART XII.3 — TAX ON INVESTMENT 
INCOME OF LIFE INSURERS 


211. (1) Definitions — For the purposes of this Part, 


Income Tax Act 


“existing guaranteed life insurance policy”, at any time, means.a 
non-participating life insurance policy in Canada in respect: of 
which . 
(a) the amount of every premium that became payable before 
that time and after December 31, 1989, hie. 
(b) the number of premium payments under the policy, and 
(c) the amount of each benefit under the policy at that time 


were fixed and determined on or before December 31, 1989; 


“life insurance policy” includes a benefit under 
(a) a group life insurance policy, and 
(b) a group annuity contract 

but does not include oo 
(c) that part of a policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) to have an interest in a related 
segregated fund trust, or 


(d) a reinsurance arrangement; 


History: The definitions “life insurance policy” and “life insurance policy in Canada” 
in subsec, 211(1) amended by 1997, c. 25, s. 60, applicable to 1996 et seq: The defini- 
tions formerly read: 
“life insurance policy” and “life insurance policy in Canada” do not include 
(a) that part of a policy in respect of which the policyholder is deemed by 
paragraph 138.1(1)(e) to have an interest in a related segregated fund trust, 
or 


(b) a reinsurance arrangement; 


“life insurance policy in Canada” means a life insurance policy 
issued or effected by an insurer on the life of a person resident in 
Canada at the time the policy was issued or effected; 


History: See under “life insurance policy” above. 


“net interest rate”, in respect of a liability, benefit, risk or guaran- 
tee under a life insurance policy of an insurer for a taxation year, is 
the positive amount, if any, determined by the formula 


(A-—B)xC 
where 


A is the simple arithmetic average determined as of the first day of 
the year of the average yield (expressed as a percentage per year 
rounded to 2 decimal points) in each of the 60 immediately pre- 
ceding months prevailing on all domestic Canadian-dollar Goy- 
ernment of Canada bonds outstanding on the last Wednesday of 
that month that have a remaining term to maturity of more than 
10 years, 


B is 


(a) in the case of a guaranteed benefit provided under the 
terms and conditions of the policy as they existed on March 
2, 1988, other than a policy where, at any time after March 2, 
1988, its terms and conditions relating to premiums and be- 
nefits were changed (otherwise than to give effect to the 
terms and conditions that were determined before March 3, 
1988), the greater of 


(i) the rate of interest (expressed as a percentage per year) 
used by the insurer in determining the amount of the guar- 
anteed benefit, and 


(ii) 4%, and 
(b) in any other case, nil, and 


(a) in the case of a guaranteed benefit to which paragraph (a) 
of the description of B applies, 65%, and 


(b) in any other case, 55%; 
Related Provisions: 257 — Formula cannot calculate to less than zero. 
“non-participating life insurance policy” means a life insurance 
policy that is not a participating life insurance policy; 


“participating life insurance policy” has the meaning assigned by 
subsection 138(12); ' 
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“policy loan” has the meaning assigned by subsection 138(12); 


“registered life insurance policy” means a life insurance policy 
issued or effected 
(a) asa registered retirement savings plan, or 
(b) pursuant to a registered retirement savings plan, a deferred 
profit sharing plan or a registered pension plan; 
Related Provisions: 211(1)“taxable life insurance policy”(c) —RLIP not taxable. 


History: Para. (a) of the definition “registered life insurance policy” in subsec. 211(1) 
amended to substitute “plan” for “plan or TFSA” by 2009, c. 2, s..72, applicable to 
2009 et seq. 

Para. (a) of the definition “registered life insurance policy” amended to substitute “plan 
or TFSA” for “plan” by 2008, c. 28, s. 32, applicable to 2009 et seq. 


“reinsurance arrangement” does not include an arrangement 
under which an insurer has assumed the obligations of the issuer of 
a life insurance policy to the policyholder; 


“segregated fund” has the meaning given that expression in sub- 
section 138.1(1); 


“specified transaction or event, in respect of a life insurance pol- 
icy, means 
(a) a change in underwriting class, 
(b), a change in premium because of a, change in frequency of 
premium payments within a year that does, not alter the present 
value, at the beginning of the year, of the total premiums to be 
paid under the policy in the year, 
(c) an addition under the terms of the policy as they existed on 
(i) in the case of an existing guaranteed life insurance policy, 
December 31, 1989, 
(ii) in any other case, March 2, 1988, 
of accidental death, dismemberment, disability or guaranteed 
purchase option benefits, 
(d) the deletion of a rider, 
_ (e) redating lapsed policies within the reinstatement period re- 
ferred to in paragraph (g) of the definition “disposition” in sub- 
section 148(9) or redating for policy loan indebtedness, 


(f) a change in premium because of a correction of erroneous 
information, 

(g) the payment of a premium after its due date, or no more than 
30 days before its due date, as established on or before 


(i) in the case of an existing guaranteed life insurance policy, 
December 31, 1989, and 


(ii) in any other case, March 2, 1988, and 
(h) the payment of an amount described in paragraph (a) of the 
definition “premium” in subsection 148(9); 


“taxable life insurance policy” of an insurer at any time means a 
life insurance policy in Canada issued by the insurer (or in respect 
of which the insurer has assumed the obligations of the issuer of the 
policy to the policyholder), other than a policy that is at that time 

(a) an existing guaranteed life insurance policy, 

(b) an annuity contract (including a settlement annuity), 

(c) a registered life insurance policy, 

(d) a registered pension plan, or 

(e) a retirement compensation arrangement. 


(2) Riders and changes in terms — For the purposes of this 
Part, 


(a) any rider added at any time after March 2, 1988 to a life 
insurance policy shall: be deemed to be a separate life insurance 
policy issued and effected at that time; and 


(b) a change in the terms or conditions of a life insurance policy 
resulting from a specified transaction or event shall be deemed 
not to have occurred and not to‘be a change. 


History [s. 211]: S. 211 substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
171(1), applicable to taxation years beginning after 1989 and, where an insurer has 


S. 211.1(2) 


made an election under subsec. 172(3) of 1994, c. 7, Sch. II (1991, c. 49) (see under s. 
211.1), to all taxation years of the insurer to which the election relates and, where such 
an election is made, 


(a) in respect of each taxation year of the insurer to which the election relates, each 
reference to “December 31, 1989” in the definitions in subsec..211(1), as the refer- 
ence relates to a life insurance policy, shall be read as a reference to the later of 


(i) the day the policy was issued, and 
(ii) March 2, 1988; and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election to the extent 
it applies in respect of this section. 


1994, c. 7, Sch. II (1991, c. 49), subsec. 171(2) provides that in its application to taxa- 
tion years ending after 1987 and beginning before 1990 (except a taxation year of an 
insurer to which subsec. 172(1) of c. 49 applies because of an election made by the 
insurer under subsec. 172(3) of c. 49 — see under s. 211.1), s. 211 shall be read as 
though it included the following definition: 


“benefits payable under a life insurance policy” includes 


(a) a policy dividend, an experience rating refund and a refund of premiums 
under the policy, 


(b) any amount payable under a reinsurance arrangement in respect of the 
policy, and 


(c) any amount deemed by paragraph 138.1(1)(g) to be a payment under the 
terms and conditions of the policy, 


but does not include a policy loan or interest on funds left on deposit with the 
insurer under the terms of the policy; 


S. 211 formerly read: 


211. Definitions — For the purposes of this Part, 
“Canada security” has the meaning assigned by subsection 138(12); 
“gross investment revenue” has the meaning assigned by subsection 138(12); 


“fife insurance policy” and “life insurance policy in Canada” do not include any 
part of the policy in respect of which the policyholder is deemed by paragraph 
138.1(1)(e) to have an interest in a related segregated fund trust; 


“non-segregated property” has the meaning assigned by subsection 138(12); 
“policy loan” has the meaning assigned by subsection 138(12); 


“property used in the year in, or held in'the year in the course of” carrying on a 
life insurance business in Canada, in the case of an insurer (other than a resident 
of Canada that does not carry on a life insurance business) that carried on an 
insurance business in Canada and in a country other than Canada, has the mean- 
ing assigned by subsection 138(12); 


“registered life insurance policy” means a life insurance policy (other than an 
annuity contract) issued or effected as a registered retirement savings plan or 
pursuant to such a plan, a fund or deferred profit sharing plan or a registered 
pension plan; 


“segregated fund” has the meaning assigned by subsection 138(12). 


Definitions [s. 211]: “amount”, “annuity” — 248(1); “Canada” — 255, Interpreta- 
tion Act 35(1); “deferred. profit sharing plan” —- 147(1), 248(1); “existing guaranteed 
life insurance- policy” — 211(1); “‘insurance. policy”, “insurer” — 248(1); “life insur- 
ance policy” — 138(12), 211(1), 248(1); “life insurance policy in Canada” — 211(1); 
“month” — Interpretation Act 35(1); “non-participating life insurance policy” — 
138(12), 211(1); “participating life insurance policy” —211(1); “person” — 248(1); 
“policy loan”, “registered life’ insurance policy” —211(1); “registered pension 
plan” — 248(1); “registered retirement savings plan” — 146(1), 248(1); “reinsurance 


arrangement” — 211(1); “related segregated fund trust” — 138.1(1); “resident in Can- 
ada” — 250; “retirement compensation arrangement” — 248(1); “segregated fund”, 
“specified transaction or event” — 211(1); “taxation year” — 249; “trust” — 104(1), 
248(1), (3). 


211.1 (1) Tax payable — Every life insurer shall pay a tax under 
this Part for each taxation year equal to 15% of its taxable Canadian 
life investment income for the year. 


Related Provisions: 18( DO — Tax is non-deductible; 138(3)(g) — Part XII.3 tax 
deductible by insurer, 


(2) Taxable Canadian life investment income — For the pur- 
poses of this Part, the taxable Canadian life investment income of a 
life insurer for a taxation year is the amount, if any, by which its 
Canadian life investment income for the year exceeds the total of its 
Canadian life investment losses for the 20 taxation years immedi- 
ately preceding the year, to the extent that those losses were not 
deducted in computing its taxable Canadian life investment income 
for any preceding taxation year. 


Related Provisions: 87(2.2)— Amalgamation of insurance 
138(11.5)(k) — Transfer of business by non-resident insurer. 


corporations; 
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History: Subsec. 211.1(2) amended by 2006, c. 4, s. 84 to substitute “20 taxation 
years” for “10 taxation years”, applicable in respect of losses that arise in 2006 et seq. 


Subsec. 211.1(2) amended by 2005, c. 19, s. 46, applicable in respect of losses that 
arise in taxation years that end after March 22, 2004. The subsec. formerly read: 


(2) For the purposes of this Part, the taxable Canadian life investment income of 
a life insurer for a taxation year is the amount, if any, by which its Canadian life 
investment income for the year exceeds the total of its Canadian life investment 
losses for such of the 7 taxation years immediately preceding the year that begin 
after 1989, to the extent that those losses were not deducted in computing its 
taxable Canadian life investment income for any preceding taxation year. 


Subsec. 211.1(2) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 172, applicable to 
taxation years beginning after 1989. Subsec. (2) formerly read: 


(2) Taxable Canadian life investment income — For the purposes of this 
Part, the taxable Canadian life investment income of a life insurer for a taxation 
year is the amount, if any, by which its Canadian life investment income for the 
year exceeds the total of its Canadian life investment losses for such of the 7 
taxation years immediately preceding the year that commence after June 17, 
1987 and end after 1987, to the extent that those losses have not been deducted 
in computing its taxable Canadian life investment income for any preceding tax- 
ation year. 


(3) Canadian life investment income — For the purposes of 
this Part, the Canadian life investment income or loss of a life in- 
surer for a taxation year is the positive or negative amount deter- 
mined by the formula 


A+B-C 
where 


A is, subject to subsection (4), the total of all amounts, each of 
which is in respect of a liability, benefit, risk or guarantee under 
a life insurance policy that was at any time in the year a taxable 
life insurance policy of the insurer, determined by multiplying 
the net interest rate in respect of the liability, benefit, risk or 
guarantee for the year by '/ of the total of 


(a) the maximum amount that would be determined under 
paragraph 1401(1)(a), (c) or (d) of the Income Tax Regula- 
tions (other than an amount that would be determined under 
subparagraph 1401(1)(d)(i) of those Regulations in respect 
of a disabled life) in respect of the insurer for the year in 
respect of the liability, benefit, risk or guarantee if subsection 
1401(1) of those Regulations applied to all life insurance pol- 
icies and if that amount were determined without reference to 
any policy loan or reinsurance arrangement, and 


(b) the maximum amount that would be determined under 
paragraph 1401(1)(a), (c) or (d) of the Income Tax Regula- 
tions (other than an amount that would be determined under 
subparagraph 1401(1)(d)(ii) of those Regulations in respect 
of a disabled life) in respect of the insurer for the preceding 
taxation year in respect of the liability, benefit, risk or guar- 
antee if subsection 1401(1) of those Regulations applied to 
all life insurance policies and if that amount were determined 
without reference to any policy loan or reinsurance 
arrangement; 


Bis the total of all amounts, each of which is the positive or nega- 
tive amount in respect of a life insurance policy that was at any 
time in the year a taxable life insurance policy of the insurer, 
determined by the formula 


D&E 
where 


D is, subject to subsection (4), the amount determined by multi- 
plying the percentage determined in the description of A in 
the definition “net interest rate” in subsection 211( 1) in re- 
spect of the year by '/2 of the total of 


(a) the maximum amount that would be determined under 
paragraph 1401(1)(c.1) of the Income Tax Regulations in 
respect of the insurer for the year in respect of the policy 
if subsection 1401(1) of those Regulations applied to all 
life insurance policies and if that amount were determined 
without reference to any policy loan or. reinsurance. ar- 
rangement, and 
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(b) the maximum amount that would be determined under 
paragraph 1401(1)(c.1) of the Income Tax Regulations in 
respect of the insurer for the preceding taxation year in 
respect of the policy if subsection 1401(1) of those Regu- 
lations applied to all life insurance policies and if that 
amount were determined without reference to any policy 
loan or reinsurance arrangement, and 


E_ is the amount, if any, by which 


(a) the total of all amounts determined in respect of the 
insurer under the description of D in respect of the policy 
for the year and any preceding taxation years ending after 
1989 


exceeds the total of 


(b) all amounts determined in respect of the insurer under 
the description of E in respect of the policy for taxation 
years ending before the year, and 


(c) the amount, if any, by which 


(i) the maximum amount that would be determined 
under paragraph 1401(1)(c.1) of the Income Tax Regu- 
lations in respect of the insurer for the year in respect 
of the policy if subsection 1401(1) of those Regula- 
tions applied to all life insurance policies and if that 
amount were determined without reference to any pol- 
icy loan or reinsurance arrangement 


exceeds 


(ii) the maximum amount that would be determined 
under paragraph 1401(1)(c.1) of the Income Tax Regu- 
lations in respect of the insurer for its last 1989 taxa- 
tion year in respect of the policy if subsection 1401(1) 
of those Regulations applied to all life insurance poli- 
cies and if that amount were determined without refer- 
ence to any policy loan or reinsurance arrangement; 
and 


C is the total of all amounts each of which is 100% of the amount 
required to be included in computing the income of a policy- 
holder under section 12.2 or paragraph 56(1)(j) for which the 
insurer is required by regulation to prepare an information return 
in respect of the calendar year ending in the taxation year, in 
respect of a taxable life insurance policy of the insurer, except 
that the reference in this description to 100% shall be read as a 
reference to, 


(a) where paragraph (a) of the description of B in the defini- 
tion “net interest rate” in subsection 211(1) applies for any 
taxation year in respect of a guaranteed benefit under the 
policy, 

0% for calendar years before 1991, 

5% for 1991, 

10% for 1992, 

15% for 1993, 

20% for 1994, 

25% for 1995, 

30% for 1996, 

35% for 1997, 

40% for 1998, 

45% for 1999, and 

50% for calendar years after 1999, 


and 


(b) where the policy was at any time after 1989 an existing 
guaranteed life insurance policy, 


0% for the calendar year in which it became a taxable life 
insurance policy of the insurer, 

0% for the first following calendar year, 

0% for the second following calendar year, 

5% for the third following calendar year, 

10% for the fourth following calendar year, 

15% for the fifth following calendar year, 

20% for the sixth following calendar year, 
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25% for the seventh following calendar year, a taxation year of an insurer to which subsec. 172(1): of c. 49 applies because of an 


30% for the eighth following calendar year, 

35% for the ninth following calendar year, 

40% for the tenth following calendar year, 

45% for the eleventh following calendar’year, and 


50% for the twelfth following and subsequent calendar 
years. vy 


Related. Provisions: 257 — Formula amounts cannot calculate to less than zero. 


History: The portion of the descriptions of A and D in subsec. 211.1(3) before para. 
(a) amended by 1998, c. 19, subsecs. 213(1), (2), applicable to 1992 et seg. Those 
portions formerly read: 


A is the total of all amounts, each of which is in respect of a liability, benefit, 
risk or guarantee under a life insurance policy that was at any time in the 
year a taxable fife insurance policy of the insurer, determined by multiplying 
the net interest ‘rate'in respect of the liability, benefit, risk or guarantee for 
the year by the amount equal to '/2 of the total of 


D_ is the amount determined by multiplying the percentage determined in. the 
description of A in the definition “net interest rate” in subsection 211(1) in 
respect of the year by the amount equal to '/ of the total of 


Paras. (a) and (b) of the description of A, paras. (a) and (b)-of the description of D in 
the description of B, and para. (c) of the description of Ein the description of B, in 
subsec. 211.1(3), amended by 1997; c. 25, 's. 61, applicable to 1996 et seg. The paras. 
formerly read: 


(a) the maximum amount that would be deductible under paragraph 1401(1)(a), 
(c) or (d) of the Income Tax Regulations (other than an amount that the insurer 
can claim under subparagraph 1401(1)(d)(ii) of the Regulations in respect ofa. 
disabled life) in computing the insurer’s income for the year in respect of the 
liability, benefit, risk or guarantee, if that amount were determined without refer- 
ence to any policy loan or reinsurance arrangement, and 


(b) the maximum amount that would have been deductible under paragraph 
1401(1)(a), (c) or (d) of the Regulations (other than an amount that the insurer 

can claim;under subparagraph 1401(1)(d)(i) of the Regulations in respect of a 

disabled life) in computing the insurer’s income for the immediately preceding and 
taxation year in respect of the liability, benefit, risk or guarantee, if that amount 

were determined without reference to any policy Joan or reinsurance 
arrangement, , 


(a) the maximum amount that would be deductible under paragraph 1401(1)(c.1) 
of the Income Tax Regulations in computing the insurer’s income for the year in 
respect of the policy, if that amount’ were determined without reference to any 


election made by the insurer as mentioned above), 


(a) the description of C in subsec.,211.1(3),shall be read as follows: 


Cis the positive or negative amount that would be determined to be the 
insurer’s income or loss, respectively, for the year under Part I from 
carrying on a life insurance business in Canada, if 


(a) no amount were included in that determination in respect of seg- 
) 9.‘ regated funds’ ofthe insurer, 


(b) no amount were included in that determination under paragraph 
12(1)(d) or (d.1), section 12.3, paragraph 20(1)(1) or (1.1) or subsec- 
tion 20(26), under a prescribed provision of this Act or, in respect of 
the amount deducted under paragraph 138(3)(c) of the Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952, as it ap- 
plied to taxation years beginning before June 18, 1987, in comput- 
ing its income for the immediately preceding taxation year, under 
paragraph 138(4)(a), 


(c) ‘the amount, if any, determined under paragraph (g) of the 
description of A in respect of the insurer for the year were included 
in that determination, 


(d) the maximum amounts deductible in computing that income 
under subparagraphs 138(3)(a)(i),,(ii) and (iv) were deducted in that 
determination, 


(e) for the purposes of paragraph 138(4)(a), the maximum amounts 
deductible under subparagraphs 138(3)(a)(i), Gi) and (iv) were de- 
ducted in computing the insurer’s income or loss, as the case may 
be, for the immediately preceding taxation year, and 


(f) in respect of the insurer’s first taxation year beginning after June 
17, 1987 and ending after 1987, 


(i), the amounts, referred to in paragraph (e),in respect of the 
insurer’s immediately preceding taxation year were the maxi- 
mum amounts that would be deductible under subparagraphs 
138(3)(a)(i), Gi) and (iv) for that’ preceding year if those subpar- 
agraphs applied to that year, and 


(ii) the prescribed amount of the insurer’s 1968 reserve adjust- 
ment were nil; 


(b) the description of G'in subsec. 211°1(3) shall be read as follows: 


Gis the total of all amounts each of which is the prescribed portion of an 
amount that would be included under section 12.2 or paragraph 56(1)(j) 
in computing the income of a policyholder fora taxation year ending in 
the year, if all taxation years were calendar years, in ‘respect of life in- 
surance policies in Canada (other than annuity contracts and prescribed 
arrangements) of the insurer. 


policy loan or reinsurance arrangement, and Subsec. 211.1(3) formerly read: 


(b) the maximum amount that would have been deductible’ under paragraph 
1401(1)(c.1) of the Regulations in computing the insurer’s income for the imme- 
diately preceding taxation year in respect of the policy, if that amount were de- 
termined. without reference to any: policy loan or reinsurance arrangement, and 


(c) the amount, if any, by which 


(i) the maximum amount that would be deductible under paragraph 
1401(1)(c.1) of the Income Tax Regulations in computing the insurer’s in- 
come for the year in respect of the policy, if that amount, were determined 
without reference to any policy loan or reinsurance arrangement 


exceeds 


(ii), the maximum amount that would be deductible under paragraph 
1401(1)(c.1) of the Regulations in computing the insurer’s income for the 
insurer’s last 1989 taxation year in respect of the policy, if that amount were 
determined without reference to any policy loan or reinsurance arrangement; 
and 


Subsec. 211.1(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 172(1), appli- 
cable (by subsec. 172(3)) to taxation years commencing after 1989 and, where an in- 
surer so elected in respect of the insurer’s taxation years beginning after. 1987 or 1988 
and before 1990 by notifying the Minister of National Revenue in writing before July 
1991, to all taxation years of the insurer to which the election relates and, where such 
an election was made, 


(a) in respect of each taxation year of the insurer to, which the election relates, each 
reference to “1989” in subsec. 211.1(3) shall be read as a reference to the year 
immediately preceding the first taxation year to which the election relates; and 


(b) notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and 
penalties shall be made as are necessary to give effect to the election. 


Also (by 1994, c. 7, Sch. II (1991, c. 49), subsec. 172(2)), in their application to. taxa- 
tion years commencing after June 17, 1987 and before 1990 that end after 1987 (except 
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(3) Canadian life investment income — For the purposes of this Part, the Ca- 
nadian life investment income or loss, as ‘the case may be, of a life insurer for a 
taxation year is the positive or negative amount, respectively, determined by the 
formula’ 


A-B-C-D+E-F-=-G 
where 


A’ is the positive or negative amount, as 'the case may be, determined by total- 
ling the following amounts in respéct of ‘the insurer for the year: 


(a) the total of all amounts included under subsection 138(9) in comput- 
ing the insurer’s income for the year from carrying on a life insurance 
business in Canada, 


(b) where ‘subsection 138(9) does not apply to the insurer, its gross in- 
vestment revenue for the year from such of its non-segregated property 
as was property used in the year in, or held in the year in the course of, 
carrying on a life insurance business in Canada, 


(c) the amount included under paragraph 138(4)(b), in. computing the in- 
surer’s income for the year, 


_(d) the amount included under paragraph 138(4)(c) in computing the in- 
surer’s income for the. year, , 


(e) the total of all amounts that accrued to, or became'receivable or were 
received by, the.insurer in the year as, on account of or in lieu of pay- 
ment of, interest,in respect of policy loans made under.the terms of its 
life insurance policies in Canada, to the extent not included;in comput- 
ing, its Canadian life investment income for a preceding taxation year, 


(f) the total of all gains made by the insurer in the year from dispositions 
of such of its non-segregated property, (other, than property that is a Can- 
ada security or capital property) as was, property, used in the year in, or 
held in,the year in the course of, carrying on a life insurance business in 
Canada, and 
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(g) the amount, if any, by which 


(i) the total of all taxable capital gains of the insurer for the year 
from dispositions of such of its non-segregated property as was pro- 
perty used in the year in, or held in the year in the course of, carry- 
ing on a life insurance business in Canada 


exceeds 


(ii) the total of all allowable capital losses of the insurer for the year 
and all preceding taxation years commencing after June 17, 1987 
and ending after 1987 from dispositions of such of its non-segre- 
gated property as was property used in the year in, or held in the 
year in the course of, carrying on a life insurance business in Can- 
ada to the extent that those losses have not reduced an amount de- 
termined under this paragraph in determining the Canadian life in- 
vestment income for a preceding taxation year, 


and deducting from that total the total of the following amounts in respect of 
the insurer for the year: 


(h) the amount deductible under paragraph 138(3)(b) in computing the 
insurer’s income for the year, 


(i) the amount deductible under paragraph 138(3)(d) in computing the 
insurer’s income for the year, 


(j) the total of all losses sustained by the insurer in the year from dispo- 
sitions of such of its non-segregated property (other than property that is 
a Canada security or capital property) as was property used in the year 
in, or held in the year in the course of, carrying ona life insurance busi- 
ness in Canada, 


(k) the total of all expenses deducted in computing the insurer’s income 
under Part I for the year to the extent that those expenses were incurred 
for the purposes of managing its non-segregated property and may rea- 
sonably be regarded as having been incurred for the purposes of earning 
any amount included under paragraphs (a) to (f) for the year, 


(1) the total of all amounts that became payable by the insurer in respect 
of the year as, on account of or in lieu of payment of, interest on 
amounts on deposit with the insurer in accordance with the terms of its 
life insurance policies in Canada, and 


(m) the total of amounts (other than amounts included under paragraph 
(k) or (1)) deducted in computing the insurer’s income for the year under 
paragraphs 20(1)(a), (c), (d) and (p), to the extent that each such amount 
may reasonably be regarded as relating to any amount included under 
paragraphs (a) to (f) for the year; 


B _ is the total of all amounts deducted in computing the insurer’s income for the 
year under Part I from carrying on a life insurance business in Canada (net 
of expense allowances under reinsurance arrangements included in comput- 
ing that income) except to the extent that any such amount 


(a) is included in an amount determined in respect of the insurer for the 
year under any of paragraphs (j) to (m) of the description of A, 


(b) was paid or payable by the insurer in respect of benefits payable 
under a life insurance policy, 


(c) is deductible under paragraph 20(1)(1) or (1-1) or subsection 20(26) 
or 138(3) in computing its income from carrying on a life insurance bus- 
iness in Canada, or 


(d) may reasonably be considered to relate to segregated funds of the 
insurer; 


C | is the positive or negative amount, as the case may be, that would be deter- 
mined to be the insurer’s income or loss, respectively, for the year under Part 
I from carrying on a life insurance business in Canada, if 


(a) no amount were included in that determination in respect of segre- 
gated funds of the insurer, 


(b) no amount were included in that determination under paragraph 
12(1)(d) or (d.1), section 12.3, paragraph 20(1)(1) or (1.1) or subsection 
20(26), under a prescribed provision of this Act, or under paragraph 
138(4)(a) in respect.of the amount deducted under paragraph 138(3)(c) 
of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, in computing its income ‘for the immediately preceding taxation 
year, 


(c) the amount, if any, determined under paragraph (g) of the description 
of A in respect of the insurer for the year were included in that determi- 
nation, and 


(d) the maximum amounts deductible under subparagraphs 138(3)(a)(i), 
(ii) and (iv) in computing the insurer’s income for the year were de- 
ducted in that determination and on the assumption that the maximum 
amounts so deductible in computing its income for the immediately pre- 
ceding year had been deducted; 


Dis the positive or negative amount, as the case may be, attributable to regis- 
tered life insurance policies, registered pension plans, annuity contracts and 
prescribed arrangements, determined in accordance with prescribed rules, in 
respect of the insurer for the year; 
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E is the positive or negative amount, as the case may be, determined by total- 
ling the term insurance component and the amortization adjustment amount, 
determined in accordance with prescribed rules, in respect of the insurer for 
the year; 

F is the amount of guaranteed interest, determined in accordance with pre- 
scribed rules, in respect of the insurer for the. year; and : 


G_ is the prescribed portion of amounts that would, but for subsection 12(8) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, be 
included in computing the income of policyholders under section 12.2, para- 
graph 56(1)(j) or subparagraph 115(1)(a)(vi), for taxation years ending in the 
year, if all taxation years were calendar years,.in respect of life insurance 
policies in Canada (other than annuity contracts and prescribed arrange- 
ments) of the insurer. 

The description of D in subsec. 211.1(3) amended by 1990, c. 35, s. 29, to substitute 
“registered pension plans” for “registered pension funds or plans”, applicable after 
1985. 


Selected Cases [subsec. 211.1(3)]: Excelsior Life Insurance Co. v. R., [1985] 1 
C.T.C. 213 (FCTD) (Expenses. deductible in computing income from life insurance 
business apply to segregated or non-segregated property when calculating its net Cana- 
dian life investment income). 


Regulations: 1401(1) (amounts determined). 


(4) Short taxation year — Where a taxation year of a life insurer 
is less than 51 weeks, the values of A and D in subsection (3) for 
the year are that proportion of those values otherwise so determined 
that the number of days in the year (other than February 29) is of 
365. 

History: Subsec. 211.1(4) added by 1998, c. 19, subsec. 213(3), applicable to 1992 et 
seq. 

Definitions [s. 211.1]: “amount” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “existing guaranteed life insurance policy” —211(1); “insurer” — 248(1); 
“life insurance policy” — 138(12), 211(1), 248(1); “life insurer” — 248(1); “net inter- 
est rate”, “policy loan” — 211(1); “regulation” — 248(1); “reinsurance arrangement”, 
“taxable life insurance policy” — 211(1); “taxation year” — 249. 


211.2 Return — Every life insurer shall file with the Minister, not 
later than the day on or before which it is required by section 150 to 
file its return of income for a taxation year under Part I, a return of 
taxable Canadian life investment income for that year in prescribed 
form containing an estimate of the tax payable by it under this Part 
for the year. 

Related Provisions: 150.1(5) — Electronic filing. 


Definitions [s. 211.2]: “life insurer”, “Minister”, “prescribed” — 248(1); “taxation 
year” — 249, 


Forms: T2142: Part XII.3 tax return — tax on investment income of life insurers. 


211.3 (1) Instalments — Every life insurer shall, in respect of 
each of its taxation years, pay to the Receiver General on or before 
the last day of each month in the year, an amount equal to '/i2 of the 
lesser of 


(a) the amount estimated by the insurer to be the annualized tax 
payable under this Part by it for the year, and 


(b) the annualized tax payable under this Part by the insurer for 
the immediately preceding taxation year. 


(2) Annualized tax payable — For the purposes of subsections 
(1) and 211.5(2), the annualized tax payable under this Part by a life 
insurer for a taxation year is the amount determined by the formula 


(365/A) x B 
where 
A is 
(a) if the year is less than 357 days, the number of days in the 
year (other than February 29), and 
(b) otherwise, 365; and 
B is the tax payable under this Part by the insurer for the year. 


History: S. 211.3 amended by 1998, c. 19, s. 214, applicable to taxation years that 
begin after 1995. S. 211.3 formerly read: 


211.3 Instalments — Every life insurer shall pay to the Receiver General on or 
before the last day of each three month period, if any, in a taxation year an instal- 
ment determined by the formula 
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A 
a & 
B 
where 
A is the number of months in the year within the three month period; 
Bis the number of months in the year; and 
Cis the lesser of 
(a) the tax payable under this Part by the insurer for the year, and 
(b) the tax payable under this Part by the insurer for the immediately 
preceding taxation year. 


Definitions [s. 211.3]: “amount” — 248(1); “annualized tax payable” — 211.3(2); 
“insurer”, “life insurer” — 248(1); “month” — Interpretation Act ,35(1); “taxation 
year” — 249. 


211.4 Payment of remainder of tax — Every life insurer shall 
pay, on or before its balance-due day for a taxation year, the re- 
mainder, if any, of the tax payable under this Part by the insurer for 
the year. 


History: S. 211.4 amended by 2003,,c. 15; s. 127, applicable to taxation years that 
begin after June 2003. S. 211.4 formerly read: 


211.4 Every life insurer shall pay, on or before the last day of the second month 
ending after the end of a taxation year, the remainder, if any, of the tax payable 
under this Part by the insurer for the year. 


Definitions [s. 211.4]: “balance-due day”, “insurer”, “life insurer” — 248(1); “‘taxa- 
tion year” — 249. 


211.5 (1) Provisions applicable to Part — Section 152, subsec- 
tion 157(2.1), sections 158 and 159, subsections 161(1), (2), (2.1), 
(2.2) and (11), sections 162 to 167 and Division J of Part I apply to 
this Part, with such modifications as the circumstances require. 


(2) Interest on instalments — For the purposes of subsection 
161(2) and section 163.1 as they apply to this Part, a life insurer is, 
in respect of a taxation year, deemed to have been liable to pay, on 
or before the last day of each month in the year, an instalment equal 
to /i2 of the lesser of 
(a) the annualized tax payable under this Part by the insurer for 
the year, and 
(b) the annualized tax payable under this Part by the insurer for 
the immediately preceding taxation year. 
Related Provisions: 211.3(2)— Annualized tax payable. 


History [s. 211.5]: S. 211.5 renumbered as subsec. 211.5(1) and subsec. (2) added by 
1998, c. 19, s. 215, applicable to taxation years that begin after 1995. 


S. 211.5 repealed and s. 211.6 renumbered as 21 1.5, and amended} by 1994, c. 7, Sch. 
II (1991, c. 49), s. 173, applicable to 1990 et seg. Ss. 211.5, 211.6 formerly read: 


211.5 Interest — Where a life insurer has failed to pay all or any instalment of 

. tax under this Part on or before the day on or before which it was‘required to be 
paid, the insurer shall pay to the Receiver General interest at the prescribed rate 
on the amount that it failed to pay, computed from the day on or before which 
the amount was required to be paid to the day of payment. 


211.6 Provisions applicable to Part — Sections 152, 158 and 159, subsection 
161(1), sections 162 to 167 and Division J of Part I are applicable to this Part 
with such modifications as the circumstances require. 


Definitions [s. 211.5]: “annualized tax payable” — 211.3(2); “insurer”, “life in- 
surer” — 248(1); “month” — Interpretation Act 35(1); “taxation year” — 249. 


PART XII.4 — TAX ON QUALIFYING 
ENVIRONMENTAL TRUSTS 


211.6 (1) Definitions — The definitions in this section apply for 
the purposes of this Part. 
“excluded trust”, at any time, means a trust that 

(a) relates at that time to the reclamation of a well; 


(b) is not maintained at that time to secure the reclamation obli- 
gations of one or more persons or partnerships that are benefi- 
ciaries under the trust; 

(c) borrows money at that time; 


(d) if the trust is not a trust to which paragraph (e) applies, ac- 
quires at that time any property that is not described by any of 


S. 211.6(1) qua 


paragraphs (a), (b) and (f) of the definition “qualified invest- 
ment” in section 204; 


(e) if the trust is created after 2011 (or if the trust was created 
before 2012, it elects in writing filed with the Minister on or 
before its filing-due date for a particular taxation year to have 
subparagraphs (i) and (ii) apply to it for the particular taxation 
year and all subsequent taxation years, and that election is made 
jointly with Her Majesty in right of Canada or.a particular prov- 
ince, depending upon the qualifying law or qualifying contract 
in respect of the trust), 

(i) acquires at that time any property that is not described by 

any of paragraphs (a), (b), (c), (c.1), (d) and (f) of the defini- 

tion “qualified investment” in section 204, or 


(ii) holds at that time a prohibited investment; 


(f) elected in writing filed with the Minister, before 1998 or 
before April of the year following the year in which the first 
contribution to the trust was made, never to have been a qualify- 
ing environmental trust; or 


(g) was at any previous time during its existence not a qualifying 
environmental trust (as determined under the definition “qualify- 
ing environmental trust” in subsection 248(1) as it applied at that 
previous time). 


“prohibited investment”, of a trust at any time, means a property 
that 


(a) at the time it was acquired by the trust, was described by any 
of paragraphs (c), (c.1) or (d) of the definition “qualified invest- 
ment” in section 204; and 


(b) was issued by 


(i) a person or partnership that has contributed property to, or 
that is a beneficiary under, the trust, 


(ii) a person that is related to, or a partnership that is affili- 
ated with, a person or partnership that has contributed pro- 
perty to, or that is a beneficiary under, the trust, or 


(iii) a particular person or partnership if 
(A) another person or partnership holds a significant in- 
terest (within the meaning assigned by subsection 
207.01(4) with any modifications that the circumstances 
require) in the particular person or partnership, and 


(B) the holder of that significant interest has contributed 
property to, or is a beneficiary under, the trust. 


“QET income tax rate”, for a trust’s taxation year, means the 
amount, expressed as a decimal fraction, by which 


(a) the..percentage rate: of .tax. provided under paragraph 
123(1)(a) for the taxation year 

exceeds 
(b) the total of 


(i) the percentage that would, if the trust were a corporation, 
be its general rate reduction percentage, within the meaning 
assigned by subsection 123.4(1), for the taxation year, and 


(ii) the percentage deduction from tax provided under sub- 
section 124(1) for the taxation year. 


“qualifying contract’, in respect of a trust, means a contract en- 
tered into with Her Majesty in right of Canada or a province on or 
before the later of January 1, 1996 and the day that is one year after 
the day on which the trust was created. 


“qualifying environmental trust’? means a trust 
(a) each trustee of which is 
(i) Her Majesty in right of Canada or a province, or 


(ii), a corporation resident in Canada that is licensed or other- 
wise authorized under the laws of Canada or a province to 
carry on in Canada the business of offering to the public its 
services as trustee; 
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(b) that is maintained for the sole purpose of funding the recla- 
mation of a qualifying site; 


(c) that is, or may become, required to be maintained under 
(i) the terms of a qualifying contract, or ; 
(ii) a qualifying law; and 

(d) that is not an excluded trust. 

“qualifying law”, in respect of a trust, means 

(a) a law of Canada or a province that was enacted on or before 

the later of January 1, 1996 and the day that is one year after the 

day on which the trust was created; and 

(b) if the trust was created after 2011, an order made 
(i) by a tribunal constituted under a law described by para- 
graph (a), and 


(ii) on or before the ‘day that is one year after the day on 
which the trust was created. 


“qualifying site’, in respect of a trust, means a site in Canada that 
is or has been used primarily for, or for any combination of, 
(a) the operation of a mine, 


(b) the extraction of clay, peat, sand, shale or aggregates (includ- 
ing dimension stone and gravel), 


(c) the deposit of waste, or 
(d) if the trust was created after 2011, 
pipeline. 
History: Subsec. 211.6(1) amended by 2011, c. 24, subsec. 69(2), applicable to 2012 
et seq. It formerly read: 


the operation of a 


(1) Charging provision — Every trust that is a qualifying environmental trust at 
the end of a taxation year (other than a trust that is at that time described by 
paragraph 149(1)(z.1) or (z.2)) shall pay a tax under this Part for the year equal 
to 28% of its income under Part I for the year. 


Subsec. 211.6(1) amended by the said c, 24, subsec. 69(1), applicable to the 1997 to 
2011 taxation years. It formerly read: 


(1) Every trust that is a qualifying environmental trust at the end of a taxation 
year shall pay a tax under this Part for the year equal to 28% of its income under 
Part I for the year. 


Subsec, 211.6(1) amended by 1998, c. 19, s. 61, applicable to 1997 et seq. Subsec, 
211.6(1) formerly read: 


(1) Every trust that is a mining reclamation trust at the end of a taxation year 
shall pay a tax under this Part for the year equal to 28% of its income under Part 
I for the year. 


Subsec. 211.6(1) added by 1995, c. 3, s, 50, applicable to 1994 et Seq. 


(2) Charging provision — Every trust that is a qualifying envi- 
ronmental trust at the end of a taxation year (other than a trust that 
is at that time described by paragraph 149(1)(z.1) or (z.2)) shall pay 
a tax under this Part for the year equal to the amount determined by 
the formula 


AXxB 
where 


A is the trust’s income (computed as if this Act were read without 
reference to subsections 104(4) to (31) and sections 105 to 107) 
under Part I for the year; and 


B is the QET income tax rate for the year. 


Related Provisions: 127.41 — Part XII.4 tax credit to beneficiary; 149(1)(z) — No 
Part I tax on trust. 


History: Subsec. 211.6(2) amended by 2011, c. 24, subsec. 69(3), applicable to 2012 
et seq. It formerly read: 


(2) Computation of income — For the purpose of subsection (1), the income 
under Part I of a qualifying environmental trust shall be computed as if this Act 
were read without reference to subsections 104(4) to (31) and sections 105 to 
107. 


Subsec. 211.6(2) amended by 1998, c. 19, s. 61, applicable to 1997 et seg. Subsec. 
211.6(2) formerly read; 


(2) For the purpose of subsection (1), the income under Part I of a mining recla- 
mation trust shall be computed as if this Act were read without reference to sub- 
sections 104(4) to (31) and sections 105 to 107. 


Subsec. 211.6(2) added by 1995, c. 3, s. 50, applicable to 1994 et seq. 


capital stock of a corporation, for another 


Income Tax Act 


(3) Return — Every trust that is a qualifying environmental trust at 
the end of a taxation year shall file with the Minister on or before its 
filing-due date for the year a return for the year under this Part in 
prescribed form containing an estimate of the amount of its tax pay- 
able under this Part for the year. 

Related Provisions: 150.1(5) — Electronic filing. 

History: Subsec. 211.6(3) amended by 1998, c, 19, s. 61, vapphgable to 1997 et seq. 
Subsec. 211.6(3) formerly read: 


(3) Every trust that is a mining reclamation trust at the end. of ; a taxation year 

shall file with the Minister on or before the day that is 90 days after the end of, 

the year a return for the year under this Part in prescribed form containing an 

estimate of the amount of tax payable under this Part for ‘the year by the trust. 
Subsec. 211.6(3) added by 1995, c. 3, s. 50, applicable to 1994 et seg. 


Forms: T3M: Environmental trust income tax return, 


(4) Payment of tax — Every trust shall pay to the Receiver Gen- 
eral its tax payable under this Part for each taxation year on or 
before its balance-due day for the year. 

History: Subsec. 211.6(4) amended by 1998, c. 19; s: 61, applicable to 1997 et seq. 
Subsec. 211.6(4) formerly read: 


(4) Each trust shall pay in respect of each taxation year to the Receiver General 
its tax payable under this Part for the year on or before the day that is 90 days 
after the end of the year. 


Subsec. 211.6(4) added by 1995, c, 3, s. 50, applicable to 1994 et seq. 


(5) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152, 158 and 159, subsections 161(1) and (11), sec- 
tions 162 to 167 and Division J of Part I apply to this Part, with 
such modifications as the circumstances require. 

History [subsec. 211.6(5)]: Subsec. 211.6(5) added by 1995, c, 3, s. 50, applicable 
to 1994 et seq. 

History [s. 211.6]: The heading before s. 211.6 amended by 1998, ¢. 19, s. 60, 
applicable to 1997 et seq. It formerly read: j 

Tax on Mining Reclamation Trusts 


Definitions [s. 211.6]: “affiliated” — 251.1; “amount”, “balance-due day”, “busi- 


ness” — 248(1); “Canada” — 255, Interpretation Act 35(1); “corporation” — 248(1), 
Interpretation Act 35(1); “excluded trust” — 211.6(1); “filing-due date” — 248(1); 
“Her Majesty” — Interpretation Act 35(1); “Minister”, “person”, “prescribed” — 


248(1); “prohibited investment” — 211.6(1); “property” — 248(1); “province” — In- 
terpretation Act 35(1); “QET income tax: rate”, “qualifying contract” —211.6(1); 
“qualifying environmental trust’ — 211.6(1), 248(1); “related” — 251(2)-(6); “resi- 
dent in Canada” — 250; “taxation year” — 249; “trust” — 104(1), 248(1); “trust’s 
year” — 107.3(1); “writing” — Interpretation Act 35(1). 


PART XII.5 — RECOVERY OF LABOUR- 
SPONSORED FUNDS TAX CREDIT 


211.7 (1) Definitions — The definitions in this section apply for 
the purposes of this Part. 


“approved share” has the meaning assigned by subsection 
127.4(1). 
“Jabour-sponsored funds tax credit” in respect of 'a share is 


(a) where the original acquisition of the share occurred before 
1996, 20% of the net cost of the share on that acquisition; and 


(b) in any other case, the amount that would be determined 
under subsection 127.4(6) in respect of the share if this Act were 
read without reference to paragraphs 127.4(6)(b) and (d). 


“net cost” has the meaning assigned by subsection 127.4(1). 


“original acquisition” has the meaning assigned by ‘subsection 
127.4(1). 5 


Proposed Addition — 211. -7(1)"qualifying exc van 


“qualifying exchange” means an exchan Be by a taxp: ' 
approved share, that is part of a series of Class As 


pp 
part of another series of Class A Bee <a - capital stock of the | 
corporation, where 


~ (a) the only consideration seckived: rs the taxpayer = \ex- 
» change is the other share; and is up 
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“qualifying trust” has the meaning assigned by J uipeona 
127.4(1). 


“revoked corporation” means a corporation .the registration of 
which has been revoked under subsection 204.81(6). 


(2) Amalgamations and mergers — For the purposes of. this 
Part, where two or more corporations (each of which is referred to 
in this subsection as a “predecessor corporation”) amalgamate or 
merge to form a corporate entity deemed by paragraph 204.85(3)(d) 
to have been registered under Part X.3, the shares of each predeces- 
sor corporation are deemed not to be redeemed, acquired or can- 
celled by the predecessor corporation on the amalgamation or 
merger. 


This oe a. ensures that the date f issuance 0 in cic heuee fora qualify- 
ing exchange, i is ignored for the purposes of determining - the corporation’s obliga- — 
tions under Part X.3 of the Act, such as for the purposes of determining penalties, if 
ale for investment ae under section 204.82. 


Related Provisions: 127. Hoye) — 
of shares. 


Letter from Dept. of Fimande; Cott 


ho labour-sponsored funds credit on exchange eo 


S.'211.8(1) 


set purchase mctgers” ene Paine: venture capital coe: 


cur without Oe Be panely tax under a 


ty 
tors in the Terminating Fund. 
You have oe us Stay in order - fone the iad the articles of nes ‘ 


be tected toa coe at to tfow a transfer of thobe Class ‘ shares: from the — 
i ing Fund to the individual investors We the Termi i Fund. However, if 


The ‘ as et purchase merger” transaction desorbed | in uae does not oe to 
contravene the tax policy underlying the labour-sponsored funds tax credit program. . 
Consequently, we are, prepared. to recommend. to the Minister of Finance modifica-__ 
tions to the income tax provisions concerning the labour-sponsored funds tax credit _ 
that would permit, without triggering a penalty tax under section 204.841, a Continu-_ 
ing Fund to issue, in the course of an asset purchase merger of the Continuing Fund 
and the Terminating Fund, its Class A shares to a ‘feanhualile Fund. in exchange for 
the net assets of the Terminating Fund if those Class A shares of the Continuing 
Fund are transferred to the Terminating Fund’s Class A shareholders upon the re- 
demption by the terminating fund of the Class A shares of the Terminatin ¢ Fund. We 
would also recommend that those modifications be made effective in respect of. asset 
purchase mergers completed after 2004. 


While we cannot. offer any assurance that our recommendation in this matter will be 
ace ted, we hope « our statement of intent in this matter will be helpful in responding 
ur concern. a 


Thank you for viitinncs 
Yours. ‘sincerely, . ane. 6 


: Bree Emewein, Director, Tax iawisfaion! Division, Tax Policy Saneeh 


History: S; 211:7 renumbered as subsec, 211,7(1) and subsec. 211.7(2) added by 2000, 
c. 19, s..61, applicable after February 16, 1999): 


S! 211.7 added by 1997, c. 25, s. 62, applicable to redemptions, acquisitions, cancella- 
tions and dispositions that occur after November ‘15, 1995, except that's. 211.7 does not 
apply 
(a) to any redemption that occurs before 1998 of a share of the capital stock of a 
corporation that was registered under subsec. 204.81(1), where an amount deter- 
mined-under regulations made for the purpose of cl. 204.81(1)(c)(v)(F) is directed 
to be remitted to the Receiver General in order'to permit the redemption; and 


(b) to any disposition that occurs before 1998, where an amount is required to be 
remitted to the government of\a province as a: consequence of the disposition and a 
portion of the amount is in respect of the recovery of/a' tax credit that is provided 
under subsection 127,.4(2).in respect of the share. 


Definitions. [s. 211.7]: “amount? — 248(1); 
Act 35(1);.“net..cost’, “original acquisition’? — 127.4(1), 
change” — 211.7(1); “share” — 248(1). 


“corporation” —248(1), Interpretation 
211.7(1); “qualifying ex- 


211.8 (1) Disposition of approved, share — Where an ap- 
proved share of the capital stock of a registered labour-sponsored 
venture capital corporation or a revoked corporation is, before the 
first discontinuation of its venture capital business, redeemed, ac- 
quired orcancelled by the corporation less, than eight years after the 
day on which the share was issued (other than in circumstances de- 
scribed in subclause 204.81(1)(c)(v)(A)() or (II) or clause 
204.81(1)(c)(v)(B) or (D)) or any other share that was issued by any 
other labour-sponsored venture capital corporation is disposed of, 
the person who was the shareholder immediately before the re- 
demption, acquisition, cancellation or disposition shall pay a tax 
under this Part equal to the lesser of 
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Proposed Amendment — 211.8(1) opening words 


211.8 (1) Disposition of approved share — Where an ap- 
proved share of the capital stock of a registered labour-sponsored 


venture capital corporation or a revoked corporation is, before the _ 


first discontinuation of its venture capital business, redeemed, ac- 
quired or cancelled by the corporation less than eight years after 
the day on which the share was issued (other than in circum-_ 
stances described in subclause 204.81(1)(c)(v)(A)(D or (IID) or. 


clause 204.81(1)(c)(v)(B) or (D) or where the share is.a Class A _ 


share of the capital stock of the corporation that is exchanged for _ 


another Class A share of the capital stock of the corporation as 
part of a qualifying exchange) or any other share that was issued 
by any other labour-sponsored venture capital corporation is dis- 
posed of, the person who was the shareholder immediately before 
the redemption, acquisition, cancellation or disposition shall pay a_ 


tax under this Part equal to the lesser of 


Application: The November 5, 2010 draft legislation (misc. technical), s. 39, will 
amend the opening words of subsec. 211.8(1) to read as above, applicable in respect 
of shares redeemed, acquired or cancelled after 2003. 

Technical Notes: Subsection 211.8(1) imposes a special tax under Part XII.5, 
generally if Class A shares of the capital stock of a federally-registered labour spon- — 
sored venture capital corporation (LSVCC), that qualify for the federal LSVCC tax 
credit under section 127.4, are redeemed prior to the expiry of a minimum period. 


Subsection 211.8(1) is amended, concurrently with amendments to sections 127.4 
and 211.7, to allow for the issuance by LSVCCs of Class A shares that are exchange- 
able shares in certain circumstances. In particular, where the new share is issued by 
an LSVCC as part of a “qualifying exchange” (as defined in subsection 211.7(1)) and 
is another Class A share of the LSVCC, the disposition of the original share by the 
shareholder will not result in the application of the special Part XII.5 tax. 


(a) the amount determined by the formula 


AXB 
where 
A is 
(i) where the share was issued by a registered labour- 
sponsored venture capital corporation or a revoked corpo- 


ration, the labour-sponsored funds tax credit in respect of 
the share, and 


(1i) where the share was issued by any other labour-spon- 
sored venture capital corporation and was at any time an 
approved share, the amount, if any, required to be remit- 
ted to the government of a province as a consequence of 
the redemption, acquisition, cancellation or disposition 
(otherwise than as a consequence of an increase in the 
corporation’s liability for a penalty under a law of the 
province), and 


(i) nil, where the share was issued by a registered labour- 
sponsored venture capital corporation or a revoked corpo- 
ration, the original acquisition of the share was before 
March 6, 1996 and the redemption, acquisition, cancella- 
tion or disposition is 
(A) more than 2 years after the day on which it was 
issued, where the redemption, acquisition, cancellation 
or disposition is permitted under the articles of the 
corporation because an individual attains 65 years of 
age, retires from the workforce or ceases to be resident 
in Canada, or 


(B) more than 5 years after the day on which it was 
issued, 


Proposed SOY Boe eae 211.8(1)(a)B(i)(B), 


(B) more than five years after its issuance, or 


(C) if the day that is five years after its issuance is in 

February or March of a calendar year, in February or 
on March Ist of that calendar year but not more than 

31 days before that day, 


Income Tax Act 


redemptions, 


vember 15, 1995. 
Technical 


ualify for xpiry of : 

mum period. In the case of shares the “original acquisition” (as defined in subsectic 
127.4(1)) of which occurred before March 6, 1996, there is no recovery of the 
credit for a share redeemed more than five years after the day on which the share ' 
issued. For shares the original acquisition of which occurs after March 5, 1996, 
recovery generally applies where a share is redeemed less than eig rs after 
day on which it was issued, - oo 
Subsection 211.8(1) is amended so that there is no Part XILS tax in respect of th 
redemption by a federally-registered LSVCC of a share the original acquisition of 
which was after March 5, 1996, if the redemption occurs on a day that is in Februar 
or on March Ist of a calendar year and that day is no more than 31 days before tk 
day that is eight years after the day on which the share was issued. For a share the. 
original acquisition of which occurred before March 6, 1996, the circumstances i 
which there is no recovery of the tax credit are extended to include the redemption of — 
the share on a day that is in February or on March Ist of a calendar year if ‘that day is — 
no more than 31 days before the day that is five years after the day on which the | 
share was issued. > 


This amendment is part of a set of amendments, announced by the Minister of Fi 
nance (News Release 2000-009, dated February 7, 2000) concerning the redemption — 
requirements for federally-registered LSVCCs. The set of amendments is intended to _ 
accommodate taxpayers wishing to acquire new LSVCC shares in the first 60 days of 

a year using the proceeds from the redemption of LSVCC shares. Other related — 

changes include amendments to section 204.81. For additional information, see the — 
commentary on those provisions. 


Example 1 


On February 2nd, 1998 a federally-registered LSVCC redeemed 200 Class A 
Shares owned by Charles. The original acquisition by Charles Of the shares was 
on March I, 1993, the same day on which the shares were issued. The issuing 
LSVCC was incorporated on December 1, 1992. The LSVCC’s Articles comply 
with the applicable registration requirements. 2 


Results: 


I, Under new clause (i)(C) of the description of B in paragraph 211.8(1)(a), 

there will be no recovery of the tax credit on the redemption of the 200 shares’ 
because the original acquisition of the shares was before March 6, 1996 and the 

redemption occurred on a day in February not more than 31 days before the day 

that is five years after the day on which the shares were issued. : 


2. Because of new subsection 204.81(1.2), subsection 204.81(6) of the Act would 
not apply to allow the Minister of National Revenue to revoke the LSVCC’s re- 
gistration solely because of the redemption. 


Example 2 


On February 15, 2005 a federally-registered LSVCC redeemed 200 Class A 
shares owned by Marguerite. The circumstances of the redemption are not de- 
scribed in any of the provisions, described in clauses 204.81(1)( c)(v)(A) to (D), 
of the LSVCC’s articles. The original acquisition by Marguerite of the first 100 
shares was on March 1, 1997, although the shares were issued on March 12th, 
1997. The original acquisition by Marguerite of the second 100 shares was on 
February 29, 2000, the same day on which the shares were issued. The LSVCC 
was incorporated on May 1, 1996. 3 


Results: 


J. Under new subparagraph (i1) of the description of B in. paragraph 
211.8(1)(a), there will be no recovery of the tax credit on the redemption of the i 
first 100 shares because the redemption occurred in February on a day not more — 
than 31 days before the day that is eight years after the day on which the shares 
were issued. Subparagraph (i) of the description of variable Bin paragraph 
211.8(1)(a) does not apply because the original acquisition of the shares was not — 
before March 6, 1996. : en ee 
2. Under new subparagraph (i.1) of the description of B in paragraph — 
211.8(1)(a), there will be a recovery of the tax credit on the redemption of the 
second 100 shares because the redemption occurred less than eight years after’ 
the day on which the share was issued and more than 31 days before the day that 
is eight years after the day on which the shares were issued. = 
3. Because of new subsection 204.81(1.2), subsection 204.81( 6) would not apply 
to allow the Minister of National Revenue to revoke the ESVCE’s registration 
solely because of the redemption of the first 100 shares. However, the early re- 
demption by the corporation of the second 100 shares, in violation of the provi- 
stons of its articles described in clause 204.81(1 Me\(v\(E), authorizes the Min- 
ister of National Revenue to revoke the LSVCC’s registration under subsection 
204.81(6). : oe — es 
Dept. of Finance news release 2000-009, Feb. 7, 2000: Finance Minister — 
Announces Minor Change to the Redemption Requirements for Federal LSVCCs 
Finance Minister Paul Martin today announced that he would propose a minor — 
change affecting federally-registered labour-sponsored venture capital corporations — 
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Shares in federally-registered 
must be held for a minimum pe 


cag later. 1 
sdeemed on Febn 


(ii) one, in any other case where the share was issued by a 
registered labour-sponsored venture capital corporation or 
a revoked corporation, and 


(iii) in any other case, the quotient obtained when the la- 
bour-sponsored fund tax credit in respect of the share is 
divided by the tax credit provided under a law of a prov- 
ince in respect of any previous acquisition of the share, 
and 


(b) the amount that would, but for subsection (2), be payable to 
the shareholder because of the redemption, acquisition, cancella- 
tion or disposition (determined after taking into account the 
amount determined under subparagraph (11) of the description of 
A in paragraph (a)). 
Related Provisions: 127.4(6)(c) — No labour-sponsored funds credit on exchange 
of shares; 204.8(2) — Determining when an RLSVCC discontinues its business; 
204.8(3) — Order of disposition of shares; 211.8(1.1)— Rules of application; 
211.8(2) — Withholding and remittance of tax; 211.9—Refund of clawback; 
227(10.01) — Assessment of amount payable by resident of Canada; 227(10.1)(c) — 
Assessment of amount payable by non-resident; Reg. 6706 — Repayment of credit by 
national LSVCCs. 


(1.1) Rules of application — Subsections 204.8(2) and (3) and 
204.85(3) apply for the purpose of subsection (1). 


(2) Withholding and remittance of tax — Where a person or 
partnership (in this section referred to as the “transferee’’) redeems, 
acquires or cancels a share and, as a consequence, tax is payable 
under this Part by the person who was the shareholder immediately 
before the redemption, acquisition or cancellation, the transferee 
shall 


(a) withhold from the amount otherwise payable on the redemp- 
tion, acquisition or cancellation to the shareholder the amount of 
the tax; 


S. 211.9 


(b) within 30 days after the redemption, acquisition or cancella- 
tion, remit the amount of the tax to the Receiver General on be- 
half of the shareholder; and 


(c) submit with the remitted amount a statement in prescribed 
form. 


Related Provisions: 211.8(3) — Liability for failure to withhold; 211.9 — Refund 
of clawback; 227-—— Withholding taxes — administration and enforcement; 
227(5)(a.1) — Person who has influence over payment may be liable for failure to 
withhold; 227(6) — Application of excess amount withheld; 227(8.3)(c) — Interest on 
amounts not withheld. 


Forms: T1149: Remittance form for labour-sponsored funds tax credits withheld on 
redeemed shares. 


(3) Liability for tax — Where a transferee has failed to withhold 
any amount as required by subsection (2) from an amount paid or 
credited to a shareholder, the transferee is liable to pay as tax under 
this Part on behalf of the shareholder the amount the transferee 
failed to withhold, and is entitled to recover that amount from the 
shareholder. 


Related Provisions: 227(10.01) — Assessment of amount payable by resident of 
Canada; 227(10.1)(c) — Assessment of amount payable. by non-resident. 


History: The opening words of subsec. 211.8(1) amended and subsec. 211.8(1.1) ad- 
ded by 2000, c. 19, subsecs. 62(1), (2), applicable to redemptions, acquisitions, cancel- 
lations and dispositions that occur after February 16, 1999. The opening words of sub- 
sec. (1) formerly read: 


(1) Where an approved share of the capital stock of a registered labour-spon- 
sored venture capital corporation or a revoked corporation is redeemed, acquired 
or cancelled by the corporation less than 8 years after the day on which the share 
was issued (other than in circumstances described in  subclause 
204.81(1)(c)(v)(A)() or (IID) or clause 204.81(1)(c)(v)(B) or (D)) or any other 
share that was issued by any other labour-sponsored venture capital corporation 
is disposed of, the person who was the shareholder immediately before the re- 
demption, acquisition, cancellation or disposition shall pay a tax under this Part 
equal to the lesser of 


S. 211.8 added by 1997, c. 25, s. 62; subsec. 211.8(1) applicable to redemptions, acqui- 
sitions, cancellations and dispositions that occur after November 15, 1995, except that 
it does not apply 


(a) to any redemption that occurs before 1998 of a share of the capital stock of a 
corporation that was registered under subsec. 204.81(1), where an amount deter- 
mined under regulations made for the purpose of cl. 204.81(1)(c)(v)(F) is directed 
to be remitted to the Receiver General in order to permit the redemption; and 


(b) to any disposition that occurs before 1998, where an amount is required to be 
remitted to the government of a province) as a consequence of the disposition and. a 
portion of the amount is in respect of the recovery of a tax credit that is provided 
under subsec. 127.4(2) in respect of the share; 


subsecs. 211.8(2) and (3) applicable to redemptions, acquisitions and cancellations that 
occur after April 25, 1997. 


Definitions [s. 211.8]: “approved share” — 127.4(1), 211.7(1); “business” — 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “discontinuation” — 
204.8(2); “disposition”, “individual” — 248(1); “labour-sponsored funds tax credit” — 
211.701); “original acquisition” — 127.4(1),. 211.7(1); “person”, “prescribed” — 
248(1); “province” — Interpretation Act 35(1); “qualifying exchange” —211.7(1); 
“registered labour-sponsored venture capital corporation” — 248(1); “resident in Can- 
ada” — 250; “revoked corporation” — 211.7(1); “share”, “shareholder” — 248(1); 
“transferee” — 211.8(2). 


211.9 Refund — The Minister may pay to an individual (other 
than a trust) in respect of the disposition of a share, if application 
for the payment has been made in writing by the individual and 
filed with the Minister no later than two years after the end of the 
calendar year in which the disposition occurred, an amount not ex- 
ceeding the lesser of 


(a) the tax paid under this Part in respect of a disposition of the 
share, and 


(b) 15% of the net cost of the share on the original acquisition 
by the individual (or by a qualifying trust for the individual in 
respect of the share). 


Related Provisions: 127.4(6)(d) — Labour-sponsored funds credit is nil where 
amount has been refunded under 211.9. 
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History: S. 211.9 amended by 2000, c. 19, s. 63, applicable to dispositions that occur 
after 1998. S. 211.9 formerly read: 


211.9 Refund of clawback — The Minister may pay to an individual (other 
than a trust) an amount not exceeding the lesser of 


(a) either 
(i) the tax paid under this Part in respect of a disposition of a share, or 


(ii) the amount determined under regulations made for the purpose of 
clause 204.81(1)(c)(v)(F) that was remitted to the Receiver General in 
respect of a disposition of an approved share, and 


(b) the amount, if any, by which 


(i) 15% of the net cost of the share on the original acquisition by the 
individual (or by a qualifying trust for the individual in respect of the 
share) 


exceeds 


(ii) the amount deducted under subsection 127.4(2) in respect of the 
original acquisition of the share by the individual (or by a qualifying 
trust for the individual in respect of the share) 
if application for the payment has been made in writing by the individual and 
filed with the Minister no later than 2 years after the end of the calendar year in 
which the disposition occurred. 


S. 211.9 added by 1997, c. 25, s. 62, applicable after April 25, 1997, except that 


(a) the reference to “15%” in subpara. 211.9(b)(i) shall be read as “20%” in respect 
of a disposition of a share the original acquisition of which was before March 6, 
1996; and 


(b) any application filed under that section before 1998 is deemed to be filed on a 
timely basis. 


Definitions [s. 211.9]: “amount” — 248(1); 
“calendar year” — Interpretation Act 37(1)(a); “disposition”, “individual”, ‘“Min- 
ister” — 248(1); “net cost”, “original acquisition”, “qualifying trust’ — 127.4(1), 
211.7(1); “regulation”, “share” — 248(1); “trust” — 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 


“approved share” — 127.4(1), 211.7(1); 


PART XII.6 — TAX ON FLOW-THROUGH 
SHARES 


211.91 (1) Tax imposed — Every corporation shall pay a tax 
under this Part in respect of each month (other than January) in a 
calendar year equal to the amount determined by the formula 


B 2 3 a 
ueiaecGaaas 7 pi 
( i hci tl Sipe 


where 


A is the total of all amounts each of which is an amount that the 
corporation purported to renounce in the year under subsection 
66(12.6) or (12.601) because of the application of subsection 
66(12.66) (other than an amount purported to be renounced in 
respect of expenses incurred or to be incurred in connection with 
production or potential production in a province where a tax, 
similar to the tax provided under this Part, is payable by the cor- 
poration under the laws of the province as a consequence of the 
failure to incur the expenses that were purported to be 
renounced); 


Bis the total of all amounts each of which is an amount that the 
corporation purported to renounce in the year under subsection 
66(12.6) or (12.601) because of the application of subsection 
66(12.66) and that is not included in the value of A; 


C is the total of all expenses described in paragraph 66(12.66)(b) 
that are 


(a) made or incurred by the end of the month by the corpora- 
tion, and 


(b) in respect of the purported renunciations in respect of 
which an amount is included in the value of A; 


D is the total of all expenses described in paragraph 66(12.66)(b) 
that are 


(a) made or incurred by the end of the month by the corpora- 
tion, and 


(b) in respect of the purported renunciations in respect of 
which an amount is included in the value of B; 


Income Tax Act 


E is the rate of interest prescribed for the purpose of subseona 
164(3) for the month; and 
Figs 
(a) one, where the month is December, and 


(b) nil, in any other case. 


Related Provisions: 18(1)(t), 20(1)(mn) — Tax under Part XII.6 is deductibles 
66(18) — Members of partnerships; 87(4.4)(e)—(h) — Amalgamation of principal-busi- 
ness corporations; 211.91(2)— Return and payment of tax; 257 — Formula cannot 
calculate to less than zero. 


Regulations: 4301(b) (prescribed rate of interest under 164(3), for 211.91(1)E). 


(2) Return and payment of tax — A corporation liable to tax 
under this Part in respect of one or more months in a calendar year 
shall, before March of the following calendar year, 


(a) file with the Minister a return for the year under this Part in 
prescribed form containing an estimate of the tax payable under 
this Part by it in respect of each month in the year; and 


(b) pay to the Receiver General the amount of tax payable under 
this Part by it in respect of each month in the year. 


Forms: T100: Instructions for the flow-through share program [guide]; T101C: Part 
XII.6 tax return. 


(3) Provisions applicable to Part — Subsections 150(2) and 
(3), sections 152, 158 and 159, subsections 161(1) and (11), sec- 
tions 162 to 167 and Division J of Part I apply to this Part, with any 
modifications that the circumstances require. 


History: Part XII.6 (s. 211.91) added by 1997, c. 25, s. 62, applicable to the 1997 and 
subsequent calendar years. 


Definitions [s. 211.91]: “amount” — 248(1); 
37(1)(a); pcorporation’ — 248(1); Interpretation Act 
scribed” — 248(1); “province” — Interpretation Act 35(1). 


“calendar year” — Interpretation Act 
35(1); “Minister”, “pre- 


PART XII] — TAX ON INCOME FROM 
CANADA OF NON-RESIDENT PERSONS 


212. (1) Tax — Every non-resident person shall pay an income tax 
of 25% on every amount that a person resident in Canada pays or 
credits, or is deemed by Part I to pay or credit, to the non-resident 
person as, on account or in lieu of payment of, or in satisfaction of, 


Possible Future Amendment — Reducing eaty 
withholding rates 


nésvieony: Panel on Canada’s System of International Taxation rep 
Minister of Finance, Dec. 10, 2008: Recommendation 6.1: Consider further re 
ing withholding taxes bilaterally in future tax treaties and protocols to the exter 
mitted by the government's fiscal framework and its ferite regardi obs additional 
eductions. 


[For more detail on this issue see the report ne www. aedle, ca 
For the full list of recommendations see under s. 90 — -ed.] 


RAEN Ei. 


Related Provisions: 94(3)(a)(viii), (ix), 104(7.01) — Application to trust deemed 
resident in Canada; 212(13.1) — Application where payor or payee is a partnership; 
212(13.3)(a) — Authorized foreign bank deemed resident in Canada; 212(17.1) — No 
tax on International Olympic Committee and Paralympic Committee re 2010 Games; 
214(1) —No deductions from tax; 215(1) — Requirement to withhold and remit; 
216 — Election to pay tax on net income from rents and timber royalties; 217 — Elec- 
tion to file return under Part I in respect of certain kinds of income; 218.3(2)(c) — 
Withholding tax on mutual fund distributions to non-residents; 227 — Withholding 
taxes — administration and enforcement; Reg. 105 — Withholding on payments to 
non-residents for services; Reg, 805 — No tax where income attributable to permanent 
establishment or taxable under 115(1)(a)(iii.3). 


I.T. Application Rules [subsec. 212(1)]: 10(4) (application to debts issued before 
1976); 10(6) (reduction of 25% rate by treaty). 


Interpretation Bulletins [subsec. 212(1)]: IT-77R: Securities in satisfaction of 
income debt (archived); IT-360R2: Interest payable in a foreign currency. 


Information Circulars [subsec. 212(1)]: 76-12R6: Applicable rate of Part XIII tax 
on amounts paid or credited to persons in countries with which Canada has a tax con- 
vention; 77-16R4: Non-resident income tax. 


I.T. Technical News [subsec. 212(1)]: 11 (reporting of amounts paid out of an 
employee benefit plan); 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 
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Part XIII — Tax on Non-Resident’s Income from Canada 


CRA Audit Manual [subsec. 212(1)]: 10.11.13: Consultation and referrals regard- 
ing non-residents; 15.2.0: Income of a non-resident; 15.3.0: Part XIII tax on income 
from Canada of non-resident persons. 


Forms [subsec. 212(1)]: NR4: Statement of amounts paid or credited to non- 
residents of Canada; NR4 Segment; NR4 Summ: Return of amounts paid or credited to 
non-residents of Canada; NR4(OAS): Statement of OAS pension paid or credited to 
non-residents of Canada, NR7-R: Application for refund of non-resident Part XIII tax 
withheld; NR301: Declaration of eligibility for benefits under a tax treaty for a non- 
resident taxpayer; NR302: Declaration of benefits under a tax treaty for a partnership 
with non-resident partners; NR303: Declaration of benefits under a tax treaty for a hy- 
brid entity; NR601: Non-resident ownership certificate — withholding tax; NR602: 
Non-resident ownership certificate — no withholding tax; NR603: Remittance of non- 
resident tax on income from film or video acting services; T1136: OAS return of in- 
come; T1141: Information return re transfers or loans to a non-resident trust; T1142: 
Information return re distributions from and indebtedness to a non-resident trust; 
T4061: Non-resident withholding tax guide. 


(a) management fee — a management or administration fee 
or charge; 


Related Provisions: 212(4) — Meaning of “management or administration fee or 
charge”; Reg. 105 — Withholding tax on payments to non-residents for services. See 
also at beginning of subsec. 212(1). 


Selected Cases [para. 212(1)(a)]: Stora Enso Benteiligungen GmbH vy. R., [2009] 5 
C.T.C. 2133 (TCC) (Gross-up applies to fees which should have been deducted); Peter 
Cundill & Associates Ltd. v. R., [1991] 2 C.T.C. 221 (FCA) (Fees paid by Canadian 
corporation to Bermuda subsidiary taxable, not at arm’s length since both corporations 
controlled by same “‘mind”); Alberta Gas Ethylene Co. v. R.,'[1990] 2 C.T.C. 171 
(FCA) (Interest on loan by non-resident subsidiary to resident parent subject to with- 
holding tax; agency argument rejected). 


Regulations: 202(1)(a) (information return); 805 (no tax where income attributable to 
permanent establishment). 


Interpretation Bulletins: IT-468R: Management or administrative fees paid to non- 
residents. See also at beginning of s. 212. 


Information Circulars: 87-2R: International transfer pricing. See also at beginning 
of subsec.' 212(1). 


Forms: See at beginning of subsec. 212(1). 
(b) interest — interest that 


(i) is not fully exempt interest, and is paid or payable to a 
person with whom the payer is not dealing at arm’s length, or 


The oo pe ee to interest bad or payable on or after Marché 201 1 uel 
it is interest on an obligation incurred by the payer before March 16, 2011 and the 
Tecipient acquired the entitlement to the interest before March 16, 2011. 


S. 212(1)(b) 


(11) is hha debt interest; 


Related Provisions: 142.7(8)(d) — Application of 212(1)(b)(vii) on conversion of 
foreign bank subsidiary to branch; 212(3) — Meaning of “fully exempt interest” and 
“participating debt interest”; 212(6)-(8) — Reduced tax on interest on pre-1961 pro- 
vincial bonds; 212(9)(c) — Exemption for interest received by mutual fund trust and 
paid to non-resident; 212(13.3)(a) — Authorized foreign bank deemed resident in Can- 
ada; 212(15)-— CDIC-insured., obligations deemed not guaranteed’ by Canada; 


212(18) — Return. by financial. institutions; 212(19) — Taxon dealers re excess 
amount exempted under securities lending arrangement; 214(2) — Income and capital 
combined; 214(3)(e) — Deemed payments; 214(4) — Securities;. 214(6) — Deemed 
interest; 214(7), (7.1) — Sale of obligation; 214(15) — Deemed interest; 218 — Loan 
to wholly-owned subsidiary; 240(2) — Interest coupon to be identified; 260(8) — Se- 
curities lending arrangement— deemed payment of interest; Canada-U.S. Tax 
Treaty:Art. XI — Taxation of interest. See additional Related Provisions at beginning 
of 212(1). 


History: Para. 212(1)(b) amended by 2007, c. 35, subsec. 59(2), applicable after 2007 
and as though Bill C-10 (see proposed amendments below) had received Royal Assent 
before 2007, c. 35. The para. formerly read: 


(b) interest — interest except 


(i) [NRO] 
corporation, 


—imterest payable by a non-resident-owned investment 


(ii) [government-guaranteed debt] — interest payable on 


(A) bonds of or guaranteed by the Government of Canada issued on or 
before December 20; 1960, 


(B) bonds of or guaranteed by the Government of Canada issued after 
December 20, 1960, and before April 16, 1966, the interest on which ‘iis 
payable to the government or central bank of a country other than Can- 
ada or to any international organization or agency prescribed by regula- 
tion, or 


(C) bonds, debentures, notes, mortgages, hypothecary claims or similar 
obligations 


(I) of or guaranteed by the Government of Canada, 
(I) of the government of a province or an agent thereof, 


(II) of a municipality in Canada or a municipal or public body per- 
forming a function of government in Canada, 


(IV) of a corporation, commission or association to which any of 
paragraphs 149(1)(d) to (d.6) applies, or 


(V) of an educational institution or a hospital if repayment of the 
principal amount thereof and payment of the interest thereon is to be 
made, or is guaranteed, assured or otherwise specifically provided 
for or secured by the government of a province, 


issued after April 15, 1966, 


(iii) [foreign currency debt] — interest payable in a currency other than 
_ Canadian ‘currency to a person with whom the payer is dealing at arm’s 
length, on 


(A) any obligation where the evidence of indebtedness was issued on or 
before December 20, 1960, 


(B) any obligation where the evidence of indebtedness was issued after 
December 20, 1960, if the obligation was entered into under an agree- 
ment in writing made on or before that day, under which the obligee 
undertook to advance, on or before a specified day, a specified amount 
at a specified rate of interest or a rate of interest to be determined as 
provided in the agreement, to the extent that the interest payable on the 
obligation is payable 


(I) in respect. of a period ending not later than the earliest day on 
which, under the terms of the obligation determined as of the time it 
was entered into, the obligee would be entitled to demand payment 

. of the principal amount of the obligation or the amount outstanding 
as or on account of the principal amount thereof, as the case may be, 
if the terms of the obligation determined as of that time provided for 
that payment on or after a specified day, or 
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(II) in respect of a period ending not later than one year after the 
time the obligation was entered into, in any other case, 


(C) any bond, debenture or similar obligation issued after December 20, 
1960, for the issue of which arrangements were made on or before that 
day with a dealer in securities, if the existence of the arrangements for 
the issue of the bond, debenture or similar obligation can be established 
by evidence in writing given or made on or before that day, 


(D) an amount not repayable in Canadian currency deposited with an 
institution that was at the time the amount was deposited or at the time 
the interest was paid or credited a prescribed financial institution, 


(E) any obligation entered into in the course of carrying on a business in 
a country other than Canada, to the extent that the interest payable on 
the obligation is deductible in computing the income of the payer under 
Part I from a business carried on by the payer in such a country, or that, 
but for subsection 18(2) or section 21, would have been so deductible, 
or 


(F) any obligation entered into by the payer after December 20, 1960, on 
assuming an obligation referred to in clause (A) in consideration or par- 
tial consideration for the purchase by the payer of property of the vendor 
that constituted security for that obligation, if the payer on entering into 
the obligation undertook to pay the same amount of money on or before 
the same date and at the same rate of interest as the vendor of the pro- 
perty had undertaken in respect of the obligation under which the vendor 
was the obligor, 


(for the purpose of this subparagraph, interest expressed to be computed by 
reference to Canadian currency shall be deemed to be payable in Canadian 
currency), 


(iv) [exemption certificate] — interest payable on any bond, debenture or 
similar obligation to a person with whom the payer is dealing at arm’s length 
and to whom a certificate of exemption that is in force on the day the amount 
is paid or credited was issued under subsection (14), 


Proposed Amendment — Former 212(1)(b)(iv) 


(iv) interest payable to a person with whom the payer is dealing at arm’s 
length and to whom a certificate of exemption that is in force on the day 
the amount is paid or credited was issued under subsection 4), 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
139(1), will amend former subpara. 212(1)(b)(iv) to read as above; applicable to 
1998 et seq., but only until 212(1)(b) was replaced effective Jan. 1, 2008 (per Bill 
C-28, S.C. 2007, c. 35, s, 97(1)), 


Technical Notes (July 2010): Paragraph 212(1)(b) imposes the Part XIII tax on 
interest paid or credited to a non-resident unless one of the exemptions in the para- 
graph applies. This paragraph was significantly revised in 2007 for interest paid or 
payable after 2007. After 2007, the paragraph exempts interest from withholding 
tax where the interest is paid to an arm’s length person and is not “participating 
debt interest”. 


The following amendments revise or add to the exemptions available under the 
paragraph before the 2007 revision and generally have application before 2008. 


Subparagraph 212(1)(b)(iv), as it read before the 2007 revision, provides an ex- 
emption for interest payable to an arm’s length person who holds a valid “certifi- 
cate of exemption”. These certificates, issued by the Minister of National Revenue 
under the authority provided by subsection 212(14) of the Act, are generally avail- 
able to foreign pension entities, charities and certain other tax-exempt entities. 


In its pre-2007 revision form, subparagraph 212(1)(b)(iv) applies only to interest 
on a “bond, debenture or similar obligation.” Since this restriction may unduly 
limit the scope of the provision, it is broadened to encompass all forms of indebt- 
edness. It should be noted, however, that no change is made to the requirement that 
the Canadian-resident payer of the interest and the non-resident recipient deal at 
arm’s length. 


(v) [life insurance business outside Canada] — interest payable to a per- 
son with whom the payer is dealing at arm’s length on any obligation en- 
tered into in the course of carrying on a life insurance business in a country 
other than Canada, 


(vi) [Repealed under former Act] 


(vii) [5-year corporate debt] — interest payable by a corporation resident 
in Canada to a person with whom that corporation is dealing at arm’s length 
on any obligation where the evidence of indebtedness was issued by that 
corporation after June 23, 1975 if under the terms of the obligation or any 
agreement relating thereto the corporation may not under any circumstances 
be obliged to pay more than 25% of 


(A) where the obligation is one of a number of obligations that comprise 
a single debt issue of obligations that are identical in respect of all rights 
(in equity or otherwise, either immediately or in the future and either 
absolutely or contingently) attaching thereto, except as regards the prin- 
cipal amount thereof, the total of the principal amount of those obliga- 
tions, or 


(B) in any other case, the principal amount of the obligation, 


Income Tax Act 


within 5 years from the date of issue of that single debt issue or that obliga- 
tion, as the case may be, except 


(C) in the event of a failure or default under the said terms or agreement, 
(D) if the terms of the obligation or any agreement relating thereto be- 


come unlawful or are changed by virtue of legislation or by a court, — 
statutory board or commission, 


(E) if the person exercises a right under the terms of the obligation or 
any agreement relating thereto to convert the obligation into, or ex- 
change the obligation for, a prescribed security, 


(F) in the eyent of the person’s death, or 


(G) in the event that a change to this Act or to a tax treaty has the effect 
of relieving the non-resident person from liability for tax under this wee 
in respect of the interest; 


(viii) [mortgage on real property outside Canada] — interest payable on 
a mortgage, hypothecary claim or similar obligation secured by, or on an © 
agreement for sale or similar obligation with respect to, real property situ- 
ated outside Canada or an interest in any such real property except to the 
extent that the interest payable on the obligation is deductible in computing, . 
the income of the payer under Part I from a business carried on by the payer 
in Canada or from property other than real property situated outside Canada, 


(ix) [deposit in foreign branch of Canadian bank] — interest payable in 
Canadian currency on account of an amount in Canadian currency deposited 
in a country other than Canada with a branch or office of a payer who 


(A) is, or is eligible to become, a member of the Canadian Payments 
Association, or 


(B) is a credit union that is a shareholder or member of a body corporate 
or organization that is a central for the purposes of the Canadian Pay- 
ments Association Act, 


to a person with whom the payer is dealing at arm’s length, 


(x) [prescribed international organization] — interest payable to a pre- 
scribed international organization or agency, 


(xi) [International Banking Centre deposit] — interest payable on an 
amount deposited with a prescribed financial institution for the period during 
which the amount was an eligible deposit (within the meaning assigned by 
subsection 33.1(1)) of the institution, and 


(xii) [securities lending arrangement] — interest payable under a securi- 
ties lending arrangement by a lender under the arrangement that is a finan- 
cial institution prescribed for the purpose of clause (iii)(D), or a registered 
securities dealer resident in Canada, on money provided to the lender either 
as collateral or as consideration for the particular security lent or transferred 

under the arrangement where 
Proposed Amendment — Former 212(1 )(b)(xii) opening words — 
(xii) interest payable by a lender under a securities lending arrangement, is 
the lender and the borrower deal with each other at arm’s length and 
lender is a financial institution prescribed for the purpose of cla 
(iii)(D), or a registered securities dealer resident in Canada, on money pro- 
vided to the lender either as collateral or as consideration for the articulay 
security lent or transferred under the arrangement where © 
Application: The July 16, 2010 draft legislation (Part 1 — technical 
139(2), will amend the opening words of subpara. 212(1)(b)(xii) to read 2 above. 
applicable to arrangements made after 2002, but only until gue) © was re 
effective Jan. 1, 2008 (per Bill C-28, S.C. 2007, c. 35, s. 97(1)). 


Technical Notes (July 2010): Subparagraph 212(1)(b)(xii), as i 


ment” in ben 260(1), which now includes certain arranger \ 
non-arm’s length parties, the amendment to subparagraph 2121) 
that the exemption is limited to arm’s length arrangements. 
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oie arrangements by registered or licensed securities. dealers ee 


rovides an exemption for interest payable under 


iin sca 


(A) the particular security is an obligation referred to in subparagraph 
(ii) or an obligation of the government of any country, province, state, 
municipality or other political subdivision, 


(B) the amount of money so provided at any time during the term of the 
arrangement does not exceed 110% of the fair market value at that time 
of the particular security, and 


(C) the arrangement was neither intended, nor made as a part of a series 
of securities lending arrangements, loans or other transactions that was 
intended, to be in effect for more than 270 days, 


Part XIII — Tax on Non-Resident’s' Income from Canada 


e read as. “subparagraph 6018) 
ive Jan. A 2008 (per Bill 


and for the purpose of this paragraph, where interest is payable on an obligation, 

other than a prescribed obligation, and all or any portion of the interest is contin- 
gent or dependent on the use of or production from property in Canada or is 
computed by reference to revenue, profit, cash flow, commodity price or any 
other similar criterion or by reference to dividends paid or payable to sharehold- 
ers of any class of shares of the capital stock of a corporation, the interest shall 
be deemed not to be interest described in subparagraphs (ii) to (vii) and (ix); 


Cl. 212(1)(b)(vii)(G) added by the said c. 35, subsec. 59(1), applicable to obligations 
entered into after March 18, 2007. 


The opening words of cl. 212(1)(b)Gi)(C) and subpara, 212(1)(b)(viii) amended by 
2001, c. 17, subsecs. 226(1), (2), to add “, hypothecary claims” and “, hypothecary 
claim” respectively, in force June 14, 2001. 


Subcl. 212(1)(b)(i1)(C)(IV) amended by the said c..17, subsec. 173(1), applicable to 
amounts’ paid or'credited ‘after 1998. Subcl. 212(1)(b)(ii)(C)(IV) formerly read: 


(IV) of a corporation, commission or association not less than 90% of the shares 
or capital of which is owned by Her Majesty in right of a province or by a Cana- 
dian municipality, or of a subsidiary wholly-owned corporation that is subsidiary 
to such a corporation, commission or association, or 


The opening words of subpara. 212(1)(b)(xii) amended by 1995, c, 21, subsec. 73(1), 
applicable to securities lending arrangements entered into after May 28, 1993. The 
opening words formerly read: 


(xii) interest payable under a securities lending arrangement by a lender under 
the arrangement that is a financial institution prescribed for the purpose of clause 
(iii)(D), or a person resident in Canada who is registered or licensed under the 
laws of a province to trade in securities, on money provided to the lender either 
as collateral or as consideration for the particular security lent or transferred 
under the arrangement where 


Subpara. 212(1)(b)(xii) added by 1994, c. 21, subsec. 97(1), applicable to securities 
lending arrangements entered into after May 28, 1993. 


Subpara. 212(1)(b)(iv) amended, and cl. (vii)(F) added, by 1994, c. 7, Sch. VIII (1993, 
c. 24), subsecs. 123(1) and (2), applicable (by subsec. 123(5) as amended by 1994, c. 
21, s. 137) to amounts paid or credited after 1991 except that in its application to 
amounts paid or credited to a person in respect of obligations acquired before 1992 by 
the person or by a person related to the person, subpara. (b)(iv) applies with respect to 
amounts paid or credited after 1994. That subpara. formerly read: 


(iv) interest payable on any bond, debenture or similar obligation issued after 
June 13, 1963 to a person to whom a certificate of exemption that is in force on 
the day the amount is paid or credited has been issued under subsection (14), 


Cl. 212(1)(b)(vii)(C) amended by 1994, c..7, Sch. II (1991, c. 49), subsec. 174(1), ap- 
plicable to amounts paid or credited after 1986. That cl. formerly read: 
(C) in the event of a failure or default under the terms of the agreement relating 
to the obligation, 
Selected Cases [para. 212(1)(b)]: Lehigh Cement Ltd. y. R., [2010] 5 C.T.C. 13 
(FCA) (Splitting of interest and principal on debt did not offend subpara. 212(1)(b)(vii) 


and was not an avoidance transaction); Easter Law Trust (Trustee of) v. R., [2005] 1 
C.T.C. 2078 (TCC) (Interest included in cost of goods sold of trader not subject to 


S. 212(1)(c) 


withholding tax); Kinguk Trawl Inc. y. R., [2002] 1 C.T.C. 2229 (TCC) (Interest on 
credit line advances not exempt from Canadian tax); General Electric Capital 
Equipment Finance Inc. v. R., [2002] 1 C.T.C. 217 (FCA); aff’ g [2000] 4 C.T.C. 82 
(FCTD) (Change of most fundamental terms. of notes created new obligations); Munich 
Reinsurance. Co..(Canada Branch) v. R.,, [2000] 2.C.T.C. 2785. (TCC) (Statutory obli- 
gation to refund interest not a debenture); Wenger's Ltd. v. MNR, [1992] 2 C.T.C. 2479 
(TCC) (Late payment “surcharge” on sale price of goods was “interest”); Pullman v. 
R., [1983] C.T.C. 52 (FCTD) (Interest on loans funded by non-resident. but made by 
resident broker subject to tax); R. v. Melford Developments Inc., [1982] C.T.C. 330 
(SCC) (Payments for bank guarantee under Canada-Germany Income Tax Agreement 
not payments of interest subject to tax); Cutlers Guild Ltd. v. R., [1981] C.T.C. 115 
(FCTD) (Interest payments made to non-resident lender subject to tax even’ when tax- 
payer carrying on business in Canada); Associates Corporation of North America v. R., 
[1980] C.T.C. 215. (FCA) (Guarantee fees not considered interest); R. v. Immobiliaire 
Canada Ltd., [1977] C.T.C. 481 (FCTD) (Payment to transferor does not represent. pay- 
ment of interest upon purchase of obligation with accrued interest owing); Rodmon 
Construction Inc. v. R., [1975] C.T.C. 73 (FCTD) (Taxpayer not liable for tax on pay- 
ments made to vendor where payments did not include interest); Swiss Bank Corp. v. 
MNR, [1972] C.T.C, 614 (SCC) (Exemption from withholding tax on interest paid in 
foreign currency. disallowed upon failure to. meet arm’s length requirement of 
provision). 


Regulations: 202(1)(b) (information return); 806, 806.1 (prescribed international or- 


ganization or agency); 806.2 (prescribed obligation); 1600 (prescribed countries for 
ITAR 10(4)); 6208 (prescribed security); 7900 (prescribed financial institutions). 


Remission Orders: Churchill Falls (Labrador) Corporation Withholding Tax Re- 
mission Order, P.C. 1968-832 (no withholding on interest on first mortgage bonds sold 
in the U.S, by Churchill Falls (Labrador) Corp.). 


I.T. Application Rules: 10(5) (certificate of exemption in force since 1971). 


Interpretation Bulletins: IT-155R3: Exemption from non-resident tax or interest 
payable on certain bonds, debentures, notes, hypothecs or similar obligations; IT- 
265R3: Payments of income and capital combined (archived); IT-320R3: Qualified in- 
vestments — Trusts governed by RRSPs, RESPs and RRIFs; IT-360R2: Interest paya- 
ble in a foreign currency; IT-361R3: Exemption from Part XIII tax on interest pay- 
ments to non-residents; IT-430R3: Life insurance proceeds received by a provate 
corporation or a partnership as a consequence. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 


1.T. Technical News: 9 (exemption from withholding tax under 212(1)(b)(vii)(C)); 
11 (paragraph 212(1)(b) — postamble); 16 (Crown Forest case); 30 (withholding tax 
on interest); 44 (convertible debentures and Part XIII). 


Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-69: Withholding tax 
on interest paid to non-resident persons. 


Forms: See at beginning of subsec. 212(1). 


(c) estate or trust income — income of or from an estate or 
a trust to the extent that the amount 


(i) is included in computing the income of the non-resident 
person under subsection 104(13), except to the extent that the 
amount is deemed by subsection 104(21) to be a taxable cap- 
ital gain of the non-resident person, or 


(ii) can reasonably be considered (having regard to all the 
circumstances including the terms and conditions of the es- 
tate or trust arrangement) to be a distribution of, or derived 
from, an amount received by the estate or trust as, on account 
of, in lieu of payment of or in satisfaction of, a dividend on a 
share of the capital stock of a corporation resident in Canada, 
other than a taxable dividend; 


Related Provisions: 94(1)“exempt amount”(c)(ii) — Exemption from non-resident 
trust rules; 94(3)(a)(ix) [proposed] — Application to trust deemed resident in Canada; 
104(11) — Dividend received from NRO; 104(16)(d)— SIFT trust distribution 
deemed to be dividend paid by corporation resident in Canada; 132(5.1), (5.2) — 
Deemed dividend on distribution of gain derived from taxable Canadian property by 
mutual fund trust; 212(2)(b) — Withholding tax on capital dividends; 212(9) — Ex- 
emptions; 212(10) — Trust established before 1949; 212(11) — Payment to a benefici- 
ary as income of trust; 212(13) — Non-resident payor deemed resident in Canada; 
212(17) — No withholding tax on payments from employee benefit plan or employee 
trust; 214(3)(f), (f.1) — Deemed payments; 218.3(2)(c) — Withholding tax on mutual 
fund distributions to non-residents; 250.1(b) — Calculation of income of non-resident 
person; Canada-U.S. Tax Treaty:Art. XXII:2 — Estate or trust income. See additional 
Related Provisions at beginning of subsec. 212(1). 


History: Subpara. 212(1)(c)G) amended by 2001, c. 17, subsec. 173(2), applicable to 
amounts paid or credited after December 17, 1999. Subpara. 212(1)(c)(1) formerly read: 


(i) would, if the non-resident person were a person resident in Canada to whom 
Part I applied, be included in computing the income of the non-resident person 
under subsection 104(13), except to the extent that the amount is deemed by 
subsection 104(21) to be a taxable ‘capital gain of the non-resident person, or 
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Para. 212(1)(c) substituted by 1994, c..7, Sch. II (1991, ¢. 49), subsec. 174(2), applica- 
ble to amounts paid or credited (or deemed under the Act to have been paid or atest’) 
by an estate or a trust after July 13, 1990; Para. 212(1)(c) formerly read: 


(c) estate or trust income — income of or from an estate or trust to the extent 
that the amount would, if the non-resident person were a person resident in Can- 
ada to whom Part I was applicable, be included in computing the income of the 
non-resident person by reason of subsection 104(13), except to'the extent that the 
amount is deemed by subsection 104(21) to be a taxable capital eon of the non- 
resident person; 

Regulations: 202(1)(c) (information return). 


Interpretation Bulletins: IT-342R: Trusts — income payable to: beneficiaries; IT- 
465R: Non-resident beneficiaries of trusts; IT-500R:, RRSPs — death of an annuitant; 
IT-531; Eligible funeral arrangements. See also at beginning of s. 212. 


Information Circulars: See at beginning of subséc. 212(1). 


CRA Audit Manual: 15.3.6: Non-resident beneficiaries. of trusts; 16.2.2: Estate of a 
deceased person — non-residents. 


Forms: See at beginning of subsec. 212(1). 


(d) rents, royalties, etc. — rent, royalty or similar payment, 
including, but not so as to restrict the generality of the forego- 
ing, any payment 


(i) for the use of or for the right to use in Canada any pro- 
perty, invention, trade-name, patent, trade-mark, design or 
model, plan, secret formula, process or other thing whatever, 


(ii) for information concerning industrial, commercial or sci- 
entific experience where the total amount. payable. as consid- 
eration for that information is dependent in whole or in part 
on 


(A) the use to be made of, or the benefit to be derived 
from, that information, 


(B) production or sales of goods or services, or 
(C) profits, 


(iii) for services of an industrial, commercial or scientific 
character performed by a non-resident person where the total 
amount payable as consideration for those services is depen- 
dent in whole or in part on 


(A) the use to be made of, or the benefit to be derived 
from, those services, 


(B) production or sales of goods or services, or 
(C) profits, 


but not including a payment made for services performed in 
connection with the sale of property or the negotiation of a 
contract, 


(iv) made pursuant to an agreement between a person resi- 
dent in Canada and a non-resident person under which the 
non-resident person agrees not to use or not to permit any 
other person to use any thing referred to in subparagraph (i) 
or any information referred to in subparagraph (ii), or 


Proposed Amendment — 212(1)(d)(iv) 


(iv) unless paragraph (i) applies to the amount, made pursu- 
ant to an agreement between a person resident in Canada 
and a non-resident person under which the non-resident 
person agrees not to use or not to permit any other person 
to use any thing referred to in subparagraph (i) or any infor- 
mation referred to in subparagraph (ii), or 
Application: The July 16,’ 2010 draft legislation (Part 1 — technical), subsec. 
139(6), will amend subpara. 212(1)(d)(iv) to read as above, applicable to amounts 
paid-or credited after October 7, 2003. 
Technical Notes (July 2010): Paragraph 212(1)(d) Bocribes Varnes soni e in 
the nature of rent, royalties and similar payments, on which tax under Part XIII of the 
Act is imposed. Subparagraphs 212(1)(d)(vi) through (xi) list payments to which the 
tax does not apply. Three changes have been made to paragraph 212(1)(4). 
First, subparagraph 212(1)(d)(iv), which concerns payments made in. respect of an 
agreement between a person resident in Canada and a non-resident person under. 
which the non-resident person agrees hot to use or not to permit any other person to 
use any thing referred to in subparagraph (d)(i), is amended So that it does not apply 
to certain restrictive coyenant amounts to. which new paragraph 212(1)(i) applies. 


(v) that was dependent on the use of or production from pro- 
perty in Canada whether, or not:it. was an instalment on the 


sale price of the property, but not including an instalment on 
the sale price of agricultural land, 


but not including 


(vi) a royalty or similar payment on or in ‘respect of a copy- 
_ right in respect of the production or reproduction of any liter- 
ary, dramatic, musical or artistic work, ; 


(vii) a payment in respect of the use by a calor company or 
by a person whose principal business is that of a common 
carrier of property that is railway rolling stock as defined in 
the definition “rolling stock” in section 2 of the Railway Act 


(A) if the payment is made for the use of that property for 
_.a period or periods not expected to exceed in the again 
gate 90 days in any 12 month period, or 


(B) in any other case, if the payment is made pursuant to 
an agreement in writing entered into before November 19, 
1974; 


(viii) a payment made under a bona fide cost-sharing ar- 
rangement under which the person making the payment 
shares on a reasonable basis with one or more non-resident 
persons research and development expenses in exchange for 
an interest in any or all property or other things of value that 
may result therefrom, 


Proposed Amendment — 21 2(1 Mayvili) 


Application: The July 16, 2010 draft legislation (Part os te 
244(1), will amend subpara. o12( 1)(d)(viii) by substituting “interest, or for civil law a_ 
right,” for “interest”, to come into force on Royal Assent... BAe 


Technical Notes (July 2010): See under 12(4). 


(ix) a rental payment for the use of or the right to use outside 
Canada any corporeal property, 


Proposed Amendment — 212(1)(d)(ix) : 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
244(1), will amend subpara. 212(1)(d)(ix) by substituting “tangible, or for civil law 
corporeal, property” for “corporeal property”, to comme into force on pikes ager i 


Technical Notes (July 2010): See under 12(4). Le ee a 


(x) any payment made to a person with whom the payer is 
dealing at arm’s length, to the extent that the amount thereof 
is deductible in computing the income of the payer under 
Part I from a business carried on by the payer in a chisteer 
other than Canada, or 


(xi) a payment made to a person with whom the payer is 
dealing at arm’s length for the use of or the right to use pro- 
perty that is 


(A) an aircraft, 


(B) furniture, fittings or equipment attached to an aircraft, 
or 


(C) a spare part for property described in clause (A) or 
(B); 


Proposed Addition — 212(1)(d)(xi)(D) 


(D) air navigation equipment utilized in the provision 
services under the Civil Air Navigation Services C 
_mercialization Act or computer software the | 


which is necessary for the operation of that eq 
that is used by the payer for no other purpos 


“pplication: The iy: 16, pole draft Bae Tete Part aig i 


rently sae that Part XIII tax does not shes to ka ipa toan ee ¥ 
Peeee for the use of property that is an one sensin aHachmrms thereto as well as 


Navigation Services Conceal ak Act, and to computer software that is neces- 
sary to the operation of. that equipment that is used by the ee for no‘other pi 


Letter from: Dept. of rea May 13, ae : 
Dear: xxx] 4 b mY 
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Part XIII — Tax on Non-Resident’s Income from Canada 


This letter ig aes ses aula respect of a sees ts transaction Ano 


your ania nisi of she en of the he er 
ared to imend p 


video that is used or ae in pepe 


Related Provisions: 212(5) — Motion picture films; D120)0) — nals for 
royalty payment received by trust and paid to non-resident; 216 — Alternative re rents 
and timber royalties; Canada-U.S. Tax Treaty:Art. VI — Income from real property; 
Art. XII — Royalties. See additional Related Proyisions, at beginning of subsec. 212(1). 


History: Subpara. 212(1)(d)(xi) added by 1994, c. 7, Sch. VI (1992, c. 29), s. 10, 
applicable to payments made after December 6, 1991 under agreements entered into 
after 1990. 


Selected. Cases: [para. 212(1)(d)]: Blais y. R.,[2011] 1 C.T.C. 2240 (TCC) (Non- 
contingent and non-property related payments for services not royalties); Pechet v. R., 
[2010] 1 C.T.C. 239 (FCA) (Election by recipient under Part I does not relieve payer 
from obligation to deduct, withhold and remit Part XIII taxes); Zainul & Shazma 
Holdings Ltd. v. R., [2005] 3 C.T.C. 2140 (TCC) (Up-front licence fee’ not a rent, roy- 
alty or similar payment); Transocean Offshore Ltd. v. R., [2005] 2 C.T.C. 183 (FCA); 
aff’ g [2004] 5 C.T.C. 2133 (TCC) (Payment to replace rent otherwise payable was “in 
lieu of” rent); Syspro Software Ltd. v. R., [2003] 4 C.T.C. 3001 (TCC) (Software is 
literary work); Angoss International Ltd. v. R., [1999] 2 C.T.C. 2259 (TCC) (Copyright 
payments for computer software exempt from withholding tax); Hasbro Canada Inc. v. 
R., [1999] 1 C.T.C. 2512 (TCC) (Payments to'‘non-resident purchasing agents were for 
services, not information); Entre Computer Centers Inc. v. Canada, [1997] 1 C.T.C. 
2291 (TCC) (Commercial reality more important than nomenclature used to describe 
arrangements); Crown Forest Industries Ltd. v. Canada, [1992] 2 C.T.C. 1 (FCTD) 
(Corporation liable to, but exempt from, U.S. tax was resident in U.S. under treaty by 
virtue of place of management and business); Jarlan y. R., [1984] C.T.C. 375 (FCTD) 
(Awards for invention paid to non-resident considered income from employment, not 
royalties); R. v. Saint John Shipbuilding and Dry Dock Co. Ltd., [1980] C.T.C. 352 
(FCA) (Payments for privilege of using property indefinitely to non-resident corpora- 
tion not subject to tax when not rentals or royalties); R.. v. Farmparts Distributing Ltd., 
[1980] C.T.C. 205 (FCA) (Although payments for use of trade names and logos consid- 
ered taxable, payment for right to buy and resell machine not subject'to tax); MNR v. 
Burland (C.1.), Properties Ltd., 68 D.T.C. 5220. (SCC) (Property tax payments paid for 
benefit of non-resident landowner subject to tax). 

Regulations: 202(1)(d) (information return). 

Interpretation Bulletins: IT-303: Know-how and similar payments to non-residents, 
IT-393R2: Elections re tax on rents and timber royalties — non-residents; IT-438R2: 
Crown charges — resource properties in Canada; IT-494: Hire of ships and aircraft 
from non-residents. See also at beginning of s, 212. 

Information Circulars: See at beginning of subsec, 212(1), 

1.T. Technical News: 23 (computer software); 25 (e-commerce — payments. for 
digital products not royalties). 

Forms: See at beginning of subsec. 212(1). 


(e) timber royalties — a timber royalty in respect of a timber 
resource property or a timber limit in Canada (which, for the 
purposes of this Part, includes any consideration for a right 
under or pursuant to which a right to cut or take timber from a 
timber resource property or a timber limit in Canada is obtained 
or derived, to the extent that the consideration is dependent on, 
or computed by reference to, the amount of timber cut or taken); 


S. 212(1)(h)@ii.1)(A) 


Related Provisions: 13(21) — Timber resource property defined; 212(13) — Non- 
resident payor deemed resident in Canada; 216 — Alternative re rents and timber roy- 
alties. See additional Related Provisions at beginning of subsec. 212(1). 


Regulations: 202(1)(e) Gaiornction return). 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(f) [Repealed] 


History: Para. 212(1)(f) repealed by 1997, c. 25, s. 63, applicable to amounts paid and 
credited after April 1997. Para. (f) formerly read: 


(f) alimony [or support] — alimony or other payment for the support of the 

~ non-resident person, children of the non-resident person or both the non-resident 
person and children of the non-resident person that would, under paragraph 
56(1)(b), (c) or (c.1), be included’ in computing the non-resident person’s income 
if the non-resident person were resident in Canada; 


(g) patronage dividend — a patronage dividend, that is, a 
payment made pursuant to an allocation in proportion to pa- 
tronage as defined by. section 135 or an amount that would, 
under subsection 135(7), be included in computing the non-resi- 
dent person’s income if that person were resident in Canada; 
Related Provisions: See at beginning of subsec. 212(1). 
Regulations: 202(1')(g) (information return). 


Interpretation Bulletins: IT-362R: Patronage dividends. See also at beginning of s. 
212. 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 


(h) pension benefits —a payment of a superannuation or 
pension benefit, other than 


noes oy pUSER eae 


pane that has — need ae the as of the 
‘ ey with subsection 147. 57), : 


Appl mal De eater 14, 2011 draft legislation, subs 18(1), will add sub- . 
cue i, in ae 18 deemed i in force on the day of th pi into Oe of 


non-residents as payments: ce to the a tax. we dinéndment to ithe defi- 
nition “superannuation or pension benefit” in subsection 248(1) will clarify that be- 
pooled registered pension ety (PRPPs) are generally superannua- _ 


tion or pension enefits for the purposes of the A c . Paragraph 212(1)(h) also lists in 
su paragraphs (iii) to Gv.1) a number of. exclusions from the application of the with- 


portion PRPP payin oa oo resdeul person that has peeit es by the 
PRPP administrator in accordance with new subsection 147.5(17). In effect, this al- 
lows PRPP payments that have already been included in the income of a taxpayer 
under the PRPP succession rules to be paid free of withholding tax... e 


(iii) an amount or payment referred to in subsection 81(1) to 
the extent that that amount or payment would not, if the non- 
resident person had been resident in Canada throughout the 
taxation year in which the payment was made, be included in 
computing that person’s income, 


(iii.1) the portion of the payment that is transferred by the 
payer on behalf of the non-resident person, pursuant to an 
authorization in prescribed form, to a registered pension plan, 
registered retirement savings plan or registered retirement in- 
come fund and that 


(A) because of subsection 146(21) or 147.3(9) would not; 
if the non-resident person had. been resident in,Canada 
throughout the taxation year in which the: payment was 
made, be included in computing the non-resident person’s 
income, or 
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S. 212(1)(h)(iii.1) 


_ Proposed nda 2(1)(h)(ili1) before 
Al . : 


(iii. 1) the portion of the payment that i is fontene i by eC 


payer on behalf of the non-resident person, pagan to an ' 


- authorization in prescribed form registered 
pension plan, registered pension plan, registere retirement 


savings plan or registered retirement income fund and that ~ 


(A) because of any of subsections 146(21), 147. 39) and’ 
147.5(21) would not, if the non-resident person had 


_ been resident in Canada throughout the taxation year in 
_ which the payment was made, be included i in computing — 


the non-resident person’s income, or 


Application: The December 14, 2011 draft legislation, subsec, 18(2), will amend 
the portion of subpara. 212(1)(h)(iii.1) before cl. (B) to read as above, in force or 
deemed in force on the day of the coming into force of Bill C-25 oe as Nov. 
17, 2011), Pooled Registered Pension Plans Act. 


Technical Notes: Existing subparagraph 212(1)(hy (ii. 1) exempts, een wins - 


ing tax a payment that is transferred directly to a registered pension plan, registered 
retirement savings plan or registered retirement income fund for the benefit of the 
non-resident person if the transfer is made pursuant to an authorization in prescribed 
form. Subparagraph 212(1)(h)(iii.1) is amended to provide that a non-resident will be 
entitled to similarly transfer pension benefits (including PRPP benefits) to a PRPP ~ 
free of withholding tax where the transferred amount would not be included in com- _ 
puting the individual’s income for the taxation year by virtue of new subsection 
147.5(21) if the individual were resident in Canada throughout the year. 


For further information regarding PRPPs, please see the commentary on new section. 
147.5. 


(B) by reason of paragraph 60(j) or (j.2) would, if the 
non-resident person had been resident in Canada through- 
out the year, be deductible in computing the non-resident 
person’s income for the year, 


(iii.2) an amount referred to in paragraph 110(1)(f) to the ex- 
tent that the amount would, if the non-resident person had 
been resident in Canada throughout the taxation year in 
which the amount was paid, be deductible in computing that 
person’s taxable income or that of the spouse or common- 
law partner of that person, 


(iv) in the case of a payment described in section 57, that 
portion of the payment that would, by virtue of that section, 
not be included in the recipient’s income for the taxation year 
in which it was received, if the recipient were resident in 
Canada throughout that year, or 


(iv.1) the portion of the payment that is transferred by the 
payer on behalf of the non-resident person, pursuant to an 
authorization in prescribed form, to acquire an annuity con- 
tract in circumstances to which subsection 146(21) applies, 


except such portion, if any, of the payment as may reasonably be 
regarded as attributable to services rendered by the person, to or 
in respect of whom the payment is made, in taxation years 


(v) during which the person at no time was resident in Can- 
ada, and 


(vi) throughout which the person was not employed, or was 
only occasionally employed, in Canada; 


Related Provisions: 128.1(10)“excluded right or interest’’(a)(viii), (g) — No 
deemed disposition of pension rights on emigration; 180.2(2)B — Reduction in OAS 
clawback to reflect non-resident withholding tax; 180.2(4)(b)(ii), 180.2(5)(a)(ii) — No 
OAS benefits paid to non-resident who has not filed return; 215(5) — Regulations re- 
ducing amount to be deducted or withheld; 217 — Election to pay tax under Part I 
instead of withholding tax; Canada-U.S. Tax Treaty:Art. XVIII — Pensions and annui- 
ties. See additional Related Provisions at beginning of subsec. 212(1). 


History: Para. 212(1)(h) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Subparas. 212(1)(h)(i) and (ii) repealed by 1996, c. 21, s. 55, applicable to payments 
made after 1995. Subparas. (h)(i) and (ii) formerly read: 


(1) a pension or supplement under the Old Age Security Act or a similar payment 
under a law of a province, 


(ii) a benefit under the Canada Pension Plan or a provincial pension plan as 
defined in section 3 of that Act, 


Income Tax Act 


Cl. 212(1)(h)(iii.1)(A) substituted by 1994, c. 21, subsec. 97(2), applicable to payments 
made after August 1992. That cl. formerly read: 


(A) by reason of subsection 147.3(9) would not, if the non-resident person had 
been resident in Canada throughout the taxation year in which the payment was 
made, be included in computing the non-resident person’s income, or 


Subpara. 212(1)(h)(iv.1) added by 1994, c. 21, subsec. 97(3), applicable to ents 
made after August 1992. 


That portion of subpara. 212(1)(h)(iii.1) preceding cl. (A) amended by 1994, c. 7, Sch. 
VIII (1993, c. 24), subsec. 123(3), applicable to payments made after August 29, 1990. 
Subpara. (iii.1) formerly read: 


(iii.1) that portion of the payment that is transferred by the payer on behalf of the 
non-resident person, pursuant to an authorization in prescribed form, to a regis- 
tered pension plan or registered retirement savings plan and that 


Selected Cases [para. 212(1)(h)}: Nanne v. R., [2000] 1 C.T.C. 2776, [2000] 1 
C.T.C. 3002 (TCC) (Hockey players only ocasionally employed in Canada; frequency 
not affected by predictability or regularity; no withholding tax on pension payments); 
R. v. Sun Life Assurance of Canada, [1980] C.T.C. 418 (FCA) (Employee pension plan 
amounts transferred to trustee of U.S. subsidiary’s plan in respect of relocated employ- 
ees taxable); R. v. Cruikshank, [1977] C.T.C. 344 (FCTD) (“Pension” in Canada- 
France Tax Convention includes “superannuation or pension benefit” under Income 
Tax Act). 


Regulations: 202(2)(a) (information return). 


Interpretation Bulletins: IT-76R2: Exempt portion of pension when employee has 
been a non-resident; IT-397R: Amounts excluded from income — statutory exemptions 
and certain pensions, allowances and compensations; IT-451R: Deemed disposition 
and acquisition on ceasing to be or becoming resident in Canada. See also at beginning 
of s. 212. 


Information Circulars: See at beginning of 212(1). 


Forms: NRTA1: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 


(i) [Repealed under former Act] 


Proposed Addition—212(1)i) 


(i) restrictive covenant [non-competition agreement] 
amount — an amount that would, if the non-resident person 
had been resident in Canada throughout the taxation year in 
which the amount was received or receivable, be required 
paragraph 56(1)(m) or subsection 56.4(2) to be included in 
computing the. non-resident eee s income for o taxation i 
year: ere 
Application: The na 16, 2010 draft legislation (Part besten suai 


139(9), will ae Dae 212¢ si applicable to amounts as or credited: paler ihieuss 
7, 2003. 


Technical Notes (July 201 0): | New paragraph 212(1)(i) inte as amoun 
subject to the withholding tax, two amounts. First, the withholding tax applie 
amount in respect of a restrictive covenant to which new subsection 56.4(2) : app o 
Second, the withholding tax applies to an amount to which new Maite S6(1)(m) y 

applies (an amount received on a bad debt previously deducted). — / : 


Related Provisions: 212( 13). — Where non-resident makes payment in respect y 
of restrictive covenant. : ida Ge 


(j) benefits — any benefit described in any of subparagraphs 
56(1)(a)(iii) to (vi), any amount described in paragraph 56(1)(x) 
or (z) (other than an amount transferred under circumstances in 
which subsection 207.6(7) applies) or the purchase pricé of an 
interest in a retirement compensation arrangement; ~ 
Related Provisions: 128.1(10)“excluded right or interest’’(a)(ix), (h) — No deemed 
disposition of rights on emigration; 214(3)(b.1) — Deemed payments; 215(5) — Regu- 
lations reducing amount to be deducted or withheld; 217 — Election to pay tax under 
Part I instead of withholding tax. See also at beginning of subsec. 212(1). 


History: Para. 212(1)G) amended by 1998, c. 19, subsec. 216(1), applicable to 
amounts paid or credited after 1995. Para. 212(1)(j) formerly read: 


(j) benefits — any benefit described in any of subparagraphs 56(1)(a)(iii) to 
(vi), any amount described in paragraph 56(1)(x) or (z) or the purchase apie of 
an interest in a retirement compensation arrangement; 


Regulations: 202(2)(b) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 
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Forms: See at beginning of subsec. 212(1). 


(j.1) retiring allowances — a payment of any AMO ethBe de- 
scribed in subparagraph 56(1)(a)(ii), except 


(i) such portion, if any, of the payment as may reasonably be 
regarded as attributable to services rendered by the person, to 
or in respect of whom the payment is made, in taxation years 


(A) during which the person at no time was resident in 
Canada, and 


(B) throughout which the person was not employed, or 
was only occasionally employed, in Canada, and 


(ii) the portion of the payment transferred by the payer on 
behalf of the non-resident person pursuant to an authorization 
in prescribed form to a registered pension plan or to a regis- 
tered retirement savings plan under which the non-resident 
person is the annuitant (within the meaning assigned by sub- 
section 146(1)) that would, if the non-resident person had 
been resident in Canada throughout the year, be deductible in 
computing the income of the non-resident person by virtue of 
paragraph 60(.1); 

Related Provisions: 128.1(10)“excluded right or interest”(d) — No deemed disposi- 

tion of right to retiring allowance on emigration; 215(5) — Regulations reducing de- 


duction or withholding; 217 — Election to pay tax under Part I instead of withholding 
tax. See also at beginning of subsec. 212(1). 


Regulations: 202(2)(b) (information return). 


Interpretation Bulletins: IT-337R4: Retiring allowances; IT-451R: Deemed disposi- 
tion and acquisition on ceasing to be or becoming resident in Canada. See also at be- 
ginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 


Forms: NRTAI: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 


(k) supplementary unemployment benefit plan pay- 
ments — a payment by a trustee under a registered supplemen- 
tary unemployment benefit plan; 
Related Provisions: 128.1(10)“excluded right or interest”(a)(xi) — No deemed dis- 
position of rights on emigration; 212(13)(e) — Payment by non-resident deemed made 
by resident of Canada; 215(5) — Regulations reducing amount to be deducted or with- 
held; 217 — Election to pay tax under Part I instead of withholding tax. See also at 
beginning of 212(1). 


Regulations: 202(2)(c) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec. 212(1). 
Forms: See at beginning of subsec. 212(1). 


(1) registered retirement savings plan payments — a 
payment out of or under a registered retirement savings plan or a 
plan referred to in subsection 146(12) as an “amended plan” that 
would, if the non-resident person had been resident in Canada 
throughout the taxation year in which the payment was made, be 
required by section 146 to be included in computing the income 
of the non-resident, person for the year, other than the portion 
thereof that 


(i) has been transferred by the payer on behalf of the non- 
resident person pursuant to an authorization in prescribed 
form 


(A) to a registered retirement savings plan under which 
the non-resident person is the annuitant (within the mean- 
ing assigned by subsection 146(1)), 


(B) to acquire an annuity described in subparagraph 
60(1)(ii) under which the non-resident person is the annui- 
tant, or 


(C) to a carrier (within the meaning assigned by subsec- 
tion 146.3(1)) as consideration for a registered retirement 
income fund under which the non-resident person is the 
annuitant (within the meaning assigned by subsection 
146.3(1)), and 


(ii) would, if the non-resident person. had been resident in 
Canada throughout the year, be deductible in computing the 
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income of the non-resident person for the year by virtue of 

paragraph 60(1); 
Related Provisions: 128.1(10)“excluded right or interest’’(a)(i) — No deemed dis- 
position of rights on emigration; 146(16) — RRSP — deduction on transfer of funds; 
212(13)(e) — Payment by non-resident deemed made by resident of Canada; 
214(3)(c) — Deemed payments; 215(5) — Regulations reducing amount to be de- 
ducted or withheld; 217 — Election to pay tax under Part I instead of withholding tax; 
Income Tax Conventions Interpretation Act 5.1 — Definition of “pension” for tax 
treaty purposes. See also at beginning of subsec. 212(1); Canada-U.S. Tax Treaty: Art. 
XXIX:5 — Election for income accruing in RRSP not to be taxed until paid out. 


Regulations: 202(2)(d) (information return). 
Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 


to be or becoming resident in Canada; IT-500R: RRSPs — death of an annuitant. See 
also at beginning of s. 212. 


Information Circulars: 72-22R9: Registered retirement savings plans. See also at 
beginning of subsec. 212(1). 
Registered Plans Compliance Bulletins; 4 (abusive schemes — RRSP stripping). 


Forms: NRTAI: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 


(m) deferred profit sharing plan payments — a payment 
under a deferred profit sharing plan or a plan referred to in sub- 
section 147(15) as a “revoked plan” that would, if the non-resi- 
dent person had been resident in Canada throughout the taxation 
year in which the payment was made, be required by section 
147, if it were read without reference to subsections 147(10.1) 
and (20), to be included in computing the non-resident person’s 
income for the year, other than the portion thereof that is trans- 
ferred by the payer on behalf of the non-resident person, pursu- 
ant to an authorization in prescribed form, to a registered pen- 
sion plan or registered retirement savings plan and that 


(i) by reason of subsection 147(20), would not, if the non- 
resident person had been resident in Canada throughout the 
year, be included in computing the non-resident person’s in- 
come, or 


(ii) by reason of paragraph 60(.2) would, if the non-resident 
person had been resident in Canada throughout the year, be 
deductible in computing the non-resident person’s income 
for the year; 
Related Provisions: 128.1(10)“excluded right or interest’’(a)(iv) — No deemed dis- 
position.of rights on emigration; 212(13)(e) — Payment by non-resident deemed made 
by resident of Canada; 214(3)(d) — Deemed payments; 215(5) — Regulations reduc- 
ing amount to be deducted or withheld; 217 — Election to pay tax under Part I instead 
of withholding tax. See also at beginning of subsec. 212(1). 


Regulations: 202(2)(e) (information return). 

Interpretation Bulletins: IT-451R: Deemed. disposition and ean on ceasing 

to be or becoming resident in Canada. See also at beginning of s. 212. 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: NRTA1: Authorization for non-resident tax exemption. See also at beginning 

of subsec. 212(1). 
(n) income-averaging annuity contract payments — a 
payment under an income-averaging annuity contract, any pro- 
ceeds of the surrender, cancellation, redemption, sale or other 
disposition of an income-averaging annuity contract, or any 
amount deemed by subsection 61.1(1) to have been received by 
the non-resident person as proceeds of the disposition of an in- 
come-averaging annuity contract; 

Related Provisions: 61 — IAACs; 128.1(10)*excluded right or interest’’(f)(ii) — No 

deemed. disposition of rights on emigration; 212(13)(e) — Payment by non-resident 


deemed made by resident of Canada; 214(3)(b) — Deemed payments. See additional 
Related Provisions at beginning of 212(1). 


Selected Cases [para. 212(1)(n)]: Scott Estate v. R., [1988] 1.C.T.C. 45 (FCTD) 
(“Life annuity” in Canada-U.S. Tax Convention does not include amounts for termina- 
tion of income-averaging annuity contract). 


Regulations: 202(2)(f) (information return). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 


Information Circulars: See at beginning of subsec.'212(1). 

Forms: See at beginning of subsec. 212(1). 
(o) other annuity payments — a payment under an annuity 
contract (other than a payment in respect of an annuity issued in 
the course of carrying on a life insurance business in a country 
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other than Canada) to the extent of the amount in respect of the 
interest of the non-resident person in the contract that, if the 
non-resident person had been resident in Canada throughout the 
taxation year in which the payment was made, 


(i) would be required to be included in computing the income 
of the non-resident person for the year, and 


(ii) would not be deductible in computing that income; 
Related Provisions: 56(1)(d) — Annuity payments required to be included in in- 
come of resident; 128.1(10)“excluded right or interest’(f)(i) — No deemed disposition 
of rights on emigration; 240(1) — Taxable and non-taxable obligations defined. See 
also at beginning of 212(1). 

Regulations: 202(2)(g) (information return). 

Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 


(p) former TFSA — an amount that would, if the non-resident 
person had been, resident in Canada at the time at which the 
amount was paid, be required by paragraph 12(1)(z.5) to be in- 
cluded in computing the non-resident person’s income for the 
taxation year that includes that time; 

Related Provisions: 214(3)(g)—— Deemed payments. 

History: Para. 212(1)(p) replaced by 2009, c. 2, s. 73, applicable to 2009 er seq.. It 

formerly read: 
(p) payments from RHOSP — a payment out of or under a fund, plan or trust 
that was at the end of 1985 a registered home ownership savings plan (within the 
meaning assigned by paragraph 146.2(1)(h) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, as it read in its application to the 1985 
taxation year), other than 


(i) the portion of the payment that is a refund of an excess described in para- 
graph 146.2(7)(a) of that Act (as it read in its application to the 1985 taxa- 
tion year) made on or before April 30, 1986, and 


(ii) the portion of the payment that can reasonably be considered to be in- 
come of the fund, plan or trust after 1985; 

Regulations: 202(2)(h) (information return), 

Interpretation Bulletins: See at beginning of s. 212. 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 


(q) registered retirement income fund payments — a 
payment out of or under a registered retirement income fund that 
would, if the non-resident person had been resident in Canada 
throughout the taxation year in which the payment was made, be 
required by section 146.3 to be included in computing the non- 
resident person’s income for the year, other than the portion 
thereof that 


(i) has been transferred by the payer on behalf of the non- 
resident person pursuant to an authorization in prescribed 
form 


(A) to a registered retirement savings plan under which 
the non-resident person is the annuitant (within the mean- 
ing assigned. by subsection 146(1)), 


(B) to acquire an annuity described in subparagraph 
60(1)(ii) under which the non-resident person is the annui- 
tant, or 


(C) to a carrier (within the meaning assigned by subsec- 
tion 146.3(1)) as consideration for a registered retirement 
income fund under which the non-resident person is the 
annuitant (within the meaning assigned by subsection 
146.3(1)), and 


(ii) would, if the non-resident person had been resident in 
Canada throughout the year, be deductible in computing the 
non-resident person’s income for the year by reason of para- 
graph 60(1); 
Related Provisions: 128.1(10)excluded right or interest”(a)(ii) — No deemed dis- 
position of rights on emigration; 212(13)(e) — Payment by non-resident deemed made 
by resident of Canada; 214(3)(i) — Deemed payments; 215(5) — Regulations reducing 


amount to be deducted or withheld; 217 — Election to pay tax under Part I instead of 


withholding tax. See also at beginning of 212(1). 
Regulations: 202(2)(i) (information return). 


Income Tax Act 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or becoming resident in Canada. See also at beginning of s. 212. 
Information Circulars: See at beginning of subsec. 212(1). : 
Forms: NRTA1: Authorization for non-resident tax exemption. See also at beginning 
of subsec. 212(1). 
(r) registered education savings plan- —a payment that is 
(i) required by paragraph 56(1)(q) to, be included in comput- 
ing the non-resident person’s income under Part I for a taxa- 
tion year, and 
(ii) not required to be included in computing the non-resident 
person’s taxable income or taxable income earned i in Canada 
for the year; 


Related Provisions: 214(3)(j) — Deemed payments. See also at beginning of sub- 
sec. 212(1). 

History: Para. 212(1)(r) amended by 1998, c. 19, s. 62, applicable to amounts paid or 
credited after February 28, 1979. It formerly read: 


(r) a payment in respect of a registered education savings plan that would, if the 
non-resident person had been resident in Canada throughout the taxation year in 
which the payment was made, be required by section 146.1 to be included in 
computing the person’s income for the year; 

Regulations: 202(2)(j) (information return). 

Information Circulars: See at beginning of subsec. 212(1). 


Forms: See at beginning of subsec. 212(1). 


(r.1) registered disability savings plan [payments] —an 
amount that would, if the non-resident person had been resident 
in Canada throughout the taxation year in which the amount was 
paid, be required by paragraph 56(1)(q.1) to be included in com- 
puting the non-resident person’s income for the taxation year; 
History: Para. 212(1)(r.1) added by 2007, c. 35, s. 121, applicable to 2008 et seg. 


(s) home insulation or energy conversion grants —a 
grant under a prescribed program of the Government of Canada 
relating to home insulation or energy conversion; 

Related Provisions: See at beginning of subsec. 212(1). 

Regulations: 202(2)(k) (information return). 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 


(t) NISA Fund No. 2 payments — a payment out of a NISA 
Fund No. 2 to the extent that that amount would, if Part I ap- 
plied, be required by subsection 12(10.2) to be included in com- 
puting the person’s income for a taxation year; 

Related Provisions: 128.1(10)“excluded right or interest”’(i) — No deemed disposi- 


tion on emigration; 214(3)(1) — Deemed payments. See also at beginning of subsec. 
212(1). 

History: Para. 212(1)(t) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 123(4), 
applicable to payments made after 1990. 

Regulations: 202(2.1) (information return). 

Information Circulars: See at beginning of subsec. 212(1). 

Forms: See at beginning of subsec. 212(1). 


(u) amateur athlete trust payments — a payment in respect 
of an amateur athlete trust that would, if Part I applied, be re- 
quired by section 143.1 to be included in computing the person’s 
income for a taxation year; 

Related Provisions: 214(3)(k) — Deemed payments. See also at beginning of sub- 

sec. 212(1). 

History: Para. 212(1)(u) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 123(4), 

applicable to payments made after 1991. 

Information Circulars: See at beginning of subsec. 212(1): 


(v) payments under an eligible funeral arrangement — 
a payment made by a custodian (within the meaning assigned by 
subsection 148.1(1)) of an arrangement that was, at the time it 
was established, an eligible funeral arrangement, to the extent 
that such amount would, if the non-resident person were resident 
in Canada, be included because of subsection 148.1(3) in com- 
puting the person’s income; or 

Related Provisions: 212(13)(c) — Payment by non-resident deemed made by resi- 

dent of Canada. See also at beginning of subsec. 212(1). 


History: Para. 212(1)(v) added by 1995, c. 21, subsec. 64(1), applicable to amounts 
paid or credited after October 21, 1994. 
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Regulations: 202(2)(m) (information return); 204(3)(d.1) (cemetery care trust need 
not file T3 return). 


Information Circulars: IT-531: Eligible funeral arrangements. See at beginning of 
subsec. 212(1). 


(w) [payment from employee life and health trust] — a 
payment out of a trust that is, or was, at any time, an employee 
life and health trust, except to the extent that it is a payment of a 
designated employee benefit (as defined by subsection 
144.1(1)). 

History: Para. 212(1)(w) added by 2010, c..25, s. 64, applicable after 2009. 


Selected Cases [subsec. 212(1)]; Prévost Car Inc. y. R., [2009] 3 C.T.C. 160 
(FCA); aff’ g [2008] 5 C.T.C, 2306 (TCC) (OECD Commentary useful guide to treaty 
interpretation). 

Related Provisions, I.T.. Application Rules, Interpretation Bulletins, 
Information Circulars, |.T Technical News, Forms [subsec. 212(1)]: See at 
beginning of subsec. 212(1), before para. (a). 


(2) Tax on dividends — Every non-resident person shall pay an 
income tax of 25% on every amount that a corporation resident in 
Canada pays or credits, or is deemed by Part I or Part XIV to pay or 
credit, to the non-resident, person as, on account or in lieu of pay- 
ment of, or in satisfaction of, 


(a) a taxable dividend (other than a capital gains dividend within 
the meaning assigned by subsection 130.1(4), 131(1) or 
EIS Loi): OL, 


(b) a capital dividend. 


Related Provisions: 40(3.7) — Stop-loss rule where non-resident has received divi- 
dends; 84— Deemed dividends; 94(3)(a)(ix) [proposed] — Application to trust 
deemed resident in Canada; 104(16)(d) — SIFT trust distribution deemed to be divi- 
dend paid by corporation resident in Canada; 128.1(1)(c:1) — Deemed dividend to 
non-resident corporation before it becomes resident in Canada; 131(5.1), (5.2) — 
Deemed dividend on distribution of gain derived from taxable Canadian property by 
mutual fund corporation; 139.1(4)(f)(ii) — Dividend deemed received on demutualiza- 
tion of insurance corporation;.212(1)(c)(ii) — Estate or trust income derived from capi- 
tal dividend; 212(2.1) — Securities lending arrangement — no tax on dividend com- 
pensation payments and deemed dividends; 212(13.3)(a) — Authorized foreign bank 
deemed resident in Canada; 212.1, 212.2 — Deemed dividends on surplus strips by 
non-resident; 213(1) — Tax not payable — mining or public utilities; 214(1) — No de- 
ductions; 214(3)(a) — Deemed payments; 215(1), (1.1) — Requirement to withhold 
and remit; 218.3(2)(c) — Withholding tax on mutual fund distributions to non-re- 
sidents; 219 — Branch tax; 227(10), (10.1) — Assessment; 250(5) — Anti-avoidance 
tule re corporate residence; 257 — Formula cannot calculate to less than zero; Canada- 
U.S. Tax Treaty:Art. X — Taxation of dividends. 


Selected Cases [subsec. 212(2)]: Placements Serco Ltée v. R., [1988] 1 C.T.C. 
213 (FCA) (“Dividend” includes deemed dividend); R. v. Canada Southern Railway 
Co., [1986] 1 C.T.C. 284 (FCA); leave to appeal to SCC refused (1986), 71 N.R. 402 
(note), (sub nom. Can. Southern Railway Co. y. Canada) (Dividends reduced by 
agreement taxable to shareholder/lessee of rolling stock); Hunter Douglas Ltd. v. R., 
[1979] C.T.C. 424 (FCTD) (By virtue of Canada-Netherlands Tax Convention, no 
withholding tax on dividends to non-residents); Bendix Automotive of Canada Ltd. v: 
R., [1978] C.T.C. 194 (FCA) (Exchange value was basis of withholding tax on share 
dividend to non-resident); Deltona Corporation v. MNR, [1973] C.T.C. 215 (SCC) 
(Dividend paid to non-residents subject to withholding tax); Zehnder & Co. v. MNR, 
[1970] C.T.C. 85 (Exch.) (Dividends paid to non-resident shareholders subject to with- 
holding tax where company resident under general tests of residency). 


Regulations: 202(1)(g) (information return); 805 (where no withholding tax). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-96R6: Options granted by 
corporations to acquire shares, bonds, or debentures and by trusts to acquire trust units; 
IT-119R4: Debts of shareholders and certain persons connected with shareholders; IT- 
421R2: Benefits to individuals, corporations and shareholders from loans or debt, IT- 
430R3: Life insurance proceeds received by a private corporation or a partnership as a 
consequence of death; IT-465R: Non-resident beneficiaries of trusts; IT-468R: Man- 
agement or administration fees paid to non-residents. See also at end of s. 212. 


Information Circulars: 77-16R4: Non-resident income tax; 88-2 Supplement, para. 
7: General anti-avoidance rule — section 245 of the Income Tax. Act. 


IT. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 

Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


CRA Audit Manual: 24.12.5: Section 80.4 — benefit on interest-free or low-interest 
loans — non-residents. 


Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Segment; NR4 Summ: Return of amounts paid or credited to non-residents of Canada; 
NR4(OAS): Statement of OAS pension paid or credited to non-residents of Canada; 
NR601: Non-resident ownership certificate — withholding tax; NR602: Non-resident 
ownership certificate — no withholding tax; NR603: Remittance of non-resident tax on 
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income from film or video acting services; T2 SCH 19: Non-resident shareholder infor- 
mation; T1136: OAS return of income; T4061: Non-resident withholding tax guide. 


payments were 
isis eo c 


enize that f i 
1 non-resid witli tax on dividend compensation ‘payments made by 


t e i on side’ candace the securities lent or sold are 
securities of a foreign issuer, and the s securities lender is at arm’s length with the | 
Canadian securities borrower. dn addition, we are prepared to recommend that the. 


pent assurance that the Mir a 
1 line described abone in the next pack 


Disision Tax Policy Prone 
(3) Interest — definitions — The following definitions apply for 
the purpose of paragraph (1)(b). 

“fully exempt interest” means 


(a) interest that is paid or payable on a bond, debenture, note, 
mortgage, hypothecary claim or similar debt obligation 


(i) of, or guaranteed (otherwise than by being insured by the 
Canada Deposit Insurance Corporation) by, the Government 
of Canada, 


(ii) of the government of a province, 
(iii) of an agent of a province, 
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(iv) of a municipality in Canada or a municipal or public 
body performing a function of government in Canada, 


(v) of a corporation, commission or association to which any 
of paragraphs 149(1)(d) to (d.6) applies, or 


(vi) of an educational institution or a hospital if repayment of 
the principal amount of the obligation and payment of the 
interest is to be made, or is guaranteed, assured or otherwise 
specifically provided for or secured by the government of a 
province; 


(b) interest that is paid or payable on a mortgage, hypothecary 
claim or similar debt obligation secured by, or on an agreement 
for sale or similar obligation with respect to, real property situ- 
ated outside Canada or an interest in any such real property, or 
to immovables situated outside Canada or a real right in any 
such immovable, except to the extent that the interest payable on 
the obligation is deductible in computing the income of the 
payer under Part I from a business carried on by the payer in 
Canada or from property other than real or immovable property 
situated outside Canada; 


(c) interest that is paid or payable to a prescribed international 
organization or agency; or 


(d) an amount paid or payable or credited under a securities 
lending arrangement that is deemed by subparagraph 
260(8)(a)(i) to be a payment made by a borrower to a lender of 
interest, if 


Proposed Amendment — 212(3)“fully exempt 
interest”(d) opening words 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
139(12), will amend subsec. 212(3) to read as already enacted by S.C. 2007, c. 35, 
except to substitute “260(8)(c)(i)”” for “260(8)(a)(i)” in the opening words of para. (d) 
of the definition “fully exempt interest”, applicable after 2007. a 


Technical Notes (July 2010): Subsection 212(3) contains definitions for the pur- 
poses of paragraph 212(1)(b). In 2007, the subsection was revised to contain two defi- 
nitions, namely “fully exempt interest” and “participating debt interest”, for the pur- 
pose of paragraph 212(1)(b). Before the 2007 revision, it contained the definition of 
replacement obligations for the purpose of subparagraph 212(1)(b)(vii). As the applica- 
tion of subsection 212(3) before 2008 has been amended (as noted above), for clarity, 
the 2007 revision has re-enacted the two definitions noted above. 


This amendment applies to interest paid or credited to a non-resident after 2007. 


(i) the securities lending arrangement was entered into by the 
borrower in the course of carrying on a business outside Can- 
ada, and 


(ii) the security that is transferred or lent to the borrower 
under the securities lending arrangement is described in para- 
graph (b) or (c) of the definition “qualified security” in sub- 
section 260(1) and issued by a non-resident issuer. 


“participating debt interest” means interest (other than interest 
described in any of paragraphs (b) to (d) of the definition “fully 
exempt interest’) that is paid or payable on an obligation, other than 
a prescribed obligation, all or any portion of which interest is con- 
tingent or dependent on the use of or production from property in 
Canada or is computed by reference to revenue, profit, cash flow, 
commodity price or any other similar criterion or by reference to 
dividends paid or payable to shareholders of any class of shares of 
the capital stock of a corporation. 


Proposed Amendment — 212(3)“participating debt 
interest” 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
139(12), will amend “participating debt interest” in subsec. 212(3) to read as enacted 
above (to restore the new version following amendments made to the pre-2008 ver- 
sion), applicable after 2007. y » ; _ 
Technical Notes (July 2010): See under 212(3)"fully exempt interest”(d) opening 
words above. OEE 


Related Provisions: 204qualified investment’(b) — Debt obligations qualify for 
deferred income plans; 214(7) — Deemed payment of interest on sale of obligation. 


Income Tax Act 


History: Subsec. 212(3) amended by 2007, c. 35, subsec. 59(3), applicable after 2007 
and as though the July 16, 2010 draft legislation (see proposed amendment below) had 
received Royal Assent before said c. 35. The subsec. formerly read: 


(3) Replacement obligations — For the purpose of subparagraph (1)(b)(vii), 
an obligation (in this subsection referred to as the “replacement obligation”) is- 
sued by a corporation resident in Canada wholly or in substantial part and either 
directly or indirectly in exchange or substitution for an obligation or a part of an 
obligation (in this subsection referred to as the “former obligation’’) shall, where 


(a) the replacement obligation was issued 


(i) as part of a proposal to, or an arrangement with, its creditors that was 
approved by a court under the Bankruptcy and Insolvency Act, 


(ii) at a time when all or substantially all of its assets were under the 
control of a receiver, receiver-manager, sequestrator or trustee in bank- 
ruptcy, or 

(iii) at a time when, because of financial difficulty, the issuing corpora- 
tion or another corporation resident in Canada with which it does not 
deal at arm’s length was in default, or could reasonably be expected to 
default, on the former obligation, 


(b) the proceeds from the issue of the replacement obligation can reasonably 
be regarded as having been used by the issuing corporation or another corpo- 
ration with which it does not deal at arm’s length in the financing of its 
active business carried on in Canada immediately before the time when the 


Application: The July 
139(11), will repeal former 


the post-2007 version contains the definitions of “fully exempt interest” and “partici- ; 
pating debt interest”. The pre-2007 version of subsection 212(3) — the definition of 


is one found 


$ in which this is possible are set out in paragraph 
Paragraph 212(3)(b) requires that, for the subsection to apply, it must be possible to 
regard the proceeds of the replacement borrowing as being used in financing an ac- ~ 
tive business that was carried on in Canada, by the issuing company or one 
which it does not deal at arm’s length, immediately before the replacement obl: 
was issued, > es woe, 3 


e 


There is no clear basis in tax policy for this requirement. The condi 
212(3)(b) is repealed for replacement debt obligations that are issued : 
Letter from Dept. of Finance, June 11, 2001: . 
Dear [xxx] sD ee 
I am writing in response to your fax of June 6, 2001, regarding paragraph 2123). 
of the Income Tax Act (the “Act’). [xxx] ee 

Paragraph 212(1)(b) of the Act imposes withholding tax on interest paid or credited 
by a person resident of Canada to a non-resident, subject to a number of exceptions. 
Among these exceptions is the “long-term debt” rule in subparagraph 212 


in very broad terms, interest on corporate debt with a term of 


© possi 
ssuing 


eliminated. : 
Having reviewed the latter in response to your suggestion I agree that there 
clear basis in tax policy for the requirement, and it is my view. iol 


would serve its function equally well if the requirement were removed. 
fore prepared to recommend that the Act be amended to delet > paragray 
with application to replacement obligations issued after June 10, 200 


Part XIII — Tax on Non-Resident’s Income from Canada 


TL can, as you know, ‘offer no a assurance: that ie Minister of. Finance or Parliament | 


ill prove aneeaeer and Text pect 
draft technical amendments to be releas 


(c) all interest on the former re was (or would be, if the person to 
whom that interest was paid or credited were non-resident) exempt from tax 
under this Part because of subparagraph (1)(b)(vii), 


be deemed to have been issued when the former obligation was issued. 


Subsec. 212(3) added by 1994, c. 21, subsec. 97(4), fol gaa to replacement obliga- 
tions issued after June 1993. 


|.T. Technical NewS: 41 (convertible debt); 44 (convertible debentures: and Part 
XII). 


(4) Interpretation of “management or administration fee or 
charge” — For the purpose of paragraph (1)(a), “management or 
administration fee or charge” does not include any amount-paid or 

credited or deemed. by Part I to have been paid. or credited to a non- 
resident person. as, on account or in lieu of payment of,.or in satis- 
faction of, 


(a) a service performed by the non-resident person if, at the time 
the non-resident person performed the service 


(i) the service was performed in the ordinary course of a bus- 
iness carried on by the non-resident person that included the 
performance of such a service for a fee, and 


(ii) the non-resident person and the payer were dealing with 
each other at arm’s length, or 


(b) a specific expense incurred by the non-resident person for 
‘the performance of a service that was for the benefit of the 
payer, 
to the extent that the amount so paid or credited was reasonable in 
the circumstances. 
Selected Cases [subsec. 212(4)]: Peter Cundill & Associates Ltd. v. Canada, 
[1991] 2 C.T.C. 221 (FCA) (Fees paid by Canadian corporation to Bermuda subsidiary 
taxable, not at arm’s length since both corporations controlled by same “mind”); 


Windsor Plastic Products Ltd. v. Ry [1986] 1 C.T.C. 331 (FCTPD) (Withholding tax 
payable where management company not dealing at arm’s length). 


Interpretation Bulletins: IT-468R: Management or administration fees ben to non- 
residents. See also at end of s. 212. 


(5) Motion picture films — Every non-resident person shall pay 
an income tax of 25% on every amount that a person resident in 
Canada ‘pays or credits, or is deemed by Part I to pay or credit, to 
the non-resident person as, on account’ or in lieu of payment of, or 
in satisfaction of, payment for a right 1 in or to the use of 


(a) a motion picture film, or 


(b) a film, video tape or other means of reproduction for use in 
connection with television (other than solely i in connection with 
and as part of a news program produced in Canada), . 


that has been or is to be used or Sees in Ope 


Proposed Amendment - i. -212(5) 


that ha: been, ot is to be, used or ‘reproduced in nade (6 8 the 
xtent that the amount relates to that use or reproduction. 


Application: The. July” 16, 2010 draft legislation (Part 1 — technical), subsec. 
13 (14), will amend the closing words - subse, — to read as above, anes So 
to 2000 et seq. ~ 


Technical Notes (July 201 0): Subseation 2123) dpplicht tax under Part xm to, in 
general terms, any amount that a person resident in Canada pays to a non-resident 
person for a right in or to the use of a motion picture film or video product that ha : 
been or is to be used or reproduced in Canada (otherwise than for z a news program). eo 
As presently worded, the subsection can be read as applying even if the payment in 
question is not for that Canadian use or reproduction, but relates instead to employ- 
ment of the film or video in some other country. Accordingly, subsection 212(5) is 
amended to impose tax only to the extent tha le amount of the ee relates to 
the use or reproduction of the product in Car ye _ 


Related Provisions: 212(1)(d) — Withholding Be sativalties 214(1) —No ‘de- 
duction; 215(1) — Requirement to withhold and remit. 


S. 212(8) 


Selected Cases [subsec. 212(5)]: CBS/Fox Co. v. Canada, [1996] 1 C.T.C. 3 
(FCTD) (Motion picture film includes video tape); MCA. Television Ltd. v.. Canada, 
[1994] 2 C.T.C. 148 (FCTD) (Motion picture films did not include films for television 
purposes under Canada-U.S. Tax Convention); Twentieth Century Fox Film Corp. v. 
R., [1985] 2 C.T.C. 328 (FCTD) (Payments by Canadian branch for right to use motion 
picture not subject to withholding tax where included in non-resident’s income from 
business in Canada); Vauban Productions v. R., [1979] C.T.C. 262: (FCA) (Payments 
for lease of rights to use motion picture subject to withholding tax). 


Regulations: 202(1)(h) (information return). 


Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Segment; NR4 Summ: Return of amounts paid or credited to non-residents of Canada. 


(5.1) Acting services — Notwithstanding any regulation made 
under paragraph 214(13)(c), every person who is either a non-resi- 
dent individual who is an actor or that is a corporation related to 
such an individual shall pay an income tax of 23%. on every amount 
paid or credited, or provided as a benefit, to or on behalf of the 
person for the provision in Canada of the acting services of the ac- 
tor in a film or video production. 

Related Provisions: 115(2.1) — Actor’s income not considered earned in Canada 
unless election made; 115(2.2) — Where corporation makes payment to actor in later 
year; 150(1)(a)G)(B) — No requirement for actor to file Canadian tax return; 153(1)(a), 
(g) —No Part I withholding on payments to actor; 212(5.2) — Relief from double tax 
on corporation payment; 212(5.3) — Reduction in withholding for undue hardship; 
212(13:1)(a.1) — Where payor is a partnership; 215(1) — Payor’s requirement to with- 
hold and remit tax; 216.1 — Election by actor to be taxed under Part I. 
Regulations: 202(1.1) (information return): 


Remission Orders: Maniganses, Festival International des arts de la Marionette 
Remission Order, P.C. 2005-708 (waiver of tax not withheld on payments to interna- 
tional puppet troupes). 


(5.2) Relief from double taxation — Where a corporation is lia- 
ble to tax under subsection (5.1) in respect of an amount for acting 
services of an actor (in this subsection referred to as the “corpora- 
tion payment’) and the corporation pays, credits or provides as a 
benefit to the actor an amount for those acting services (in this sub- 
section referred to as the “actor payment”), no tax is payable under 
subsection (5.1) with respect to the actor payment except to the ex- 
tent that it exceeds the corporation, payment. 


(5.3) Reduction of withholding — If the Minister is satisfied 
that the deduction or withholding otherwise required by section 215 
from an amount described in subsection (5.1), would cause undue 
hardship, the Minister may determine a lesser amount to be de- 
ducted. or withheld and that lesser amount is deemed to be the 
amount so required to be deducted or withheld. 

Related Provisions: 153(1.1) — Parallel rule for withholding generally. 


History: Subsecs. 212(5.1) to (5.3) added by 2001, c.: 17, subsee. 173(3), applicable to 
amounts paid, credited or provided after 2000. 


Forms: T1213: Request to reduce tax deductions at source; T1213(OAS): Request to 
reduce OAS recovery tax at source. 


(6) Interest on provincial bonds from wholly-owned sub- 
sidiaries — Where an amount described by subsection (1) relates 
to interest on bonds or other obligations of or guaranteed by Her 
Majesty in right of a province or interest on bonds or other obliga- 
tions provision for the payment of which was made by a statute of a 
provincial legislature, the tax payable under subsection (1) 1s 5% of 
that amount. 


Related Provisions: 212(7) — Application of subsec. 212(6); 240(1) — Taxable 
and non-taxable obligations defined. 


(7) Where subsec. (6) does not apply — Subsection (6) does 
not apply to interest on any bond or other obligation. described 
therein that was issued after December 20, 1960, except any such 
bond or other obligation for the issue of which arrangements were 
made on or before that day with a dealer in securities, if the exis- 
tence of the arrangements for the issue of the bond or other obliga- 
tion can be established by evidence in writing given or made on or 
before that day. 


Related Provisions: 212(8) — Bonds issued in exchange for earlier bonds. 
(8) Bonds issued after December 20, 1960 in exchange for 


earlier bonds — For the purposes of this Part, where any bond, 
except a bond to which clause (1)(b)(@i)(C) applies, was issued after 


1519 


S. 212(8) 


December 20, 1960 in exchange fora bond issued on or before that 
day, it shall, if the terms on which the bond' for which it was ex- 
changed was issued conferred on the holder thereof the right to 
make the exchange, be deemed to have been issued on or before 
December 20, 1960, 


Interpretation Bulletins: IT-360R2: Interest payable in a foreign currency. See also 
at end of s. 212. 


(9) Exemptions — Where 


(a) a dividend or interest is received by a trust from a non-resi- 
dent-owned investment corporation, 


(b) an amount (in this subsection referred to as the “royalty pay- 
ment”) is received by a trust as, on account of, in lieu of pay- 
ment of or in satisfaction of, a royalty on or in respect of a copy- 
right in respect of the production or reproduction of any literary, 
dramatic, musical or artistic work, or 


(c) interest is received by a mutual fund trust maintained prima- 
rily for the benefit of non-resident persons 


Proposed Addition — 212(9)(d) 
(d) a dividend or interest is received by a trust created under a 
reinsurance trust agreement, to which the Superintendent of Fi- 
nancial Institutions is a party, established in accordance with 
guidelines issued by the Superintendent relating to reinsurance 
arrangements with unregistered insurers nile 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. » 
139(15), will add para. 212(9)(d), applicable to amounts paid or credited after 2000. 
to non-resident persons. 7 


Technical Notes (July 2010): Subsection 212(9) provides an exemption from 
withholding tax under Part XIII of the Act with respect to certain amounts of a trust’s 
income that are paid or credited to a non-resident beneficiary under the trust and that 
would otherwise be subject to withholding tax under paragraph 212(1)(c). The ex- 
emption currently applies only in respect of amounts that are attributable to income 
of the trust in the form of: dividends or interest received by the trust from a non- 
resident-owned investment corporation; certain artistic royalties; and interest, where 
the trust is a mutual fund maintained primarily for the benefit of non-resident per- 
sons. If no Part XIII tax would have been payable with respect to the dividends, 
interest or royalties if they had been paid directly to the beneficiary, no Part XIII tax 
is payable with respect to a distribution from trust income to non-resident benefi- 
ciaries that derives from the dividends, interest or royalties. 


Subsection 212(9) is amended to add a fourth type of trust income to this list of 
exemptions. In certain circumstances, Canada’s Superintendent of Financial Institu- 
tions may require a non-resident reinsurer that reinsures Canadian risks to place as- 
sets in a trust in Canada. Such a “reinsurance trust” may earn dividend or interest 
income, which is payable to the non-resident. In recognition of the regulatory re- 
quirement for these trusts, subsection 212(9) is amended to provide that, if the divi- 
dends or interest would not have borne Canadian tax if the non-resident had earned 
them directly, they may be distributed to the non-resident free of Part XII tax. 


Letter from Dept. of Finance, June 8, 2001: 
Dear [xxx] 


Thank you for your letter of February 28, 2001 concerning the application of non- 
resident withholding tax under paragraph 212(1)(c) of the Income Tax Act (the 
“Act”) in the context of reinsurance trusts required to be used in’ certain circum- 
stances under guidelines issued by the Office of the Superintendent of Financial In- 
stitutions (OSED. ; 

The issue arises when a life insurance company (the “primary insurer”) regulated by 
OSFI cedes insurance risks to a non-resident reinsurer that is not supervised by 
OSFI. OSFI’s Guideline A dealing with minimum capital requirements does not give 
credit for such “unregistered reinsurance” that would reduce the primary insurer’s | 
capital requirements unless, pursuant to Guideline B-3 on Unregistered Reinsurance, 
the reinsurer’s potential liability under the reinsurance arrangement is secured in an 
approved manner. This security is effectively a substitute for minimum capital re- 
quirements for the reinsurer imposed by either OSFI or a provincial government. 


The primary method of providing such security is for the reinsurer to enter into a 
reinsurance trust arrangement, supervised by OSFI, in which assets are placed in a 
Canadian trust, to be available to meet the reinsurer’s liability to the primary insurer 
under the reinsurance arrangement. Since the principal amount of the assets of the 
trust normally must be sufficient to meet the potential reinsurance liability, the rein- 
surance trust agreement generally provides that any income realized on the assets in 
the trust — usually government securities — is immediately payable to the reinsurer. 


Where the reinsurer is non-resident, even if interest on the underlying assets would 
normally be free of withholding tax if held directly — as in the case of government — 
bonds — interest income payable to the reinsurer will normally be subject to tax 
under paragraph 212(1)(c) as a distribution of trust income. Subsection DIZ) 
deems amounts paid or credited to a person beneficially interested in a trust to be 
paid as trust income regardless of their source. By way of exception, subsection 
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regard, I hope that this statement of our posi ‘ig he 
you. ( 2.3.) 2. ee 


If you have any further questions with respect to this iss 
Purdy of the Tax Legislation Division at 996-0602. 


Yours sincerely, 5 on Ee Sie Sci: 
Brian Emewein, Director, Tax Legislation Division, Tax Policy Branch 


and ‘a particular amount is paid or credited to a non-resident person 
as income of or from the trust and can reasonably be regarded as 
having been derived from the dividend, interest or royalty payment, 
as the case may be, no tax is payable because of paragraph (1)(c) as 
a consequence of the payment or crediting of the particular amount 
if no tax would have been payable under this Part in respect of the 
dividend, interest or royalty payment, as the case may be, if it had 
been paid directly to the non-resident person instead of to the trust. 
Related Provisions: 104(10) — Where property owned for non-residents; 
104(11) — Dividend received from non-resident-owned investment corporation; 
134.1 — Transitional rule re elimination of NROs. 


History: Subsec. 212(9) amended by 1998, c. 19, subsec. 216(2), applicable to 
amounts paid or credited after April 1995 to non-resident persons. Subsec, 212(9) for- 
merly read: 
(9) No tax is payable under paragraph (1)(c) on an amount paid or credited to a 
non-resident person as income of or from a trust if it may reasonably be regarded 
as having been derived from 
(a) dividends or interest received by the trustee from a non-resident-owned 
investment corporation, or 
(b) amounts received as, on account or in lieu of payment of, or in satisfac- 
tion of a royalty on or in respect of a copyright in respect of the production 
or reproduction of any literary, dramatic, musical or artistic work, 
on which no tax would have been payable under this Part if they had been paid 
by the non-resident-owned investment corporation or person paying the amounts 
in respect of copyright to the non-resident person instead of to the trustee. 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. See also list 
at end of s. 212. 


(10) Trust beneficiaries residing outside of Canada — 
Where all the beneficiaries of a trust established before 1949 reside, 
during a taxation year, in one country other than Canada and all 
amounts included in computing the income of the trust for the taxa- 
tion year were received from persons resident in that country, no tax 
is payable under paragraph (1)(c) on an amount paid or credited in 
the taxation year to a beneficiary as income of or from the trust. 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. See also list 
at end of s. 212. 


(11) Payment to beneficiary as income of trust— An 
amount paid or credited by a trust or an estate to a beneficiary or 
other person beneficially interested therein shall be deemed, for the 
purpose of paragraph (1)(c) and without limiting the generality 
thereof, to have been paid or credited as income of the trust or es- 
tate, regardless of the source from which the trust or estate derived 
it. 
Related Provisions: 107(5) — Distribution to non-resident; 248(25) — Meaning of 
“beneficially interested”. 
History: Subsec. 212(11) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
174(3), applicable to amounts paid or credited after July 13, 1990. Subsec. 212(11) 
formerly read: 
(11) Where an amount has been paid or credited by a trust or estate to a benefici- 
ary or other person beneficially interested therein (otherwise than on a distribu- 
tion or payment of capital), it shall, regardless of the source from which the trust 
or estate derived it, be deemed, for the purpose of paragraph (1)(c) and without 
limiting the generality that paragraph, to have been paid or credited as income of 
the trust or estate. 
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interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. See also list 
at end of s. 212. 


(11.1), (11.2) [Repealed under former Act] 


(12) Deemed payments to spouse, etc. — Where by reason of 
subsection 56(4) or (4.1) or any of sections 74.1 to 75 of this Act or 
section 74 of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, there is included in computing a taxpayer’s 
income under Part I for a taxation year an amount paid or credited 
to a non-resident person in the year, no tax is payable under this 
section on that amount. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Interpretation Bulletins: IT-369R: Attribution of trust income to settlor, IT-438R2: 


Crown charges — resource properties in Canada; IT-440R2: Transfer of rights to in- 
come. See also at end of s. 212. 


(13) Rent and other payments — For the purposes of this sec- 
tion, where a non-resident person pays or credits an amount as, on 
account or in lieu of payment of, or in satisfaction of, 


(a) rent for the use in Canada of property (other than property 
that is rolling stock as defined in section 2 of the Railway Act), 


(b) a timber royalty in respect of a timber resource property or a 
timber limit in Canada, 


(c) a payment of a superannuation or pension benefit under a 
registered pension plan or of a distribution to one or more per- 
sons out of or under a retirement compensation arrangement, 


(d) a payment of a retiring allowance or a death benefit to the 
extent that the payment is deductible in computing the payer’s 
taxable income earned in Canada, 

(e) a payment described in any of paragraphs (1)(k) to’(n), (q) 
and (v), or 

(f) interest on any mortgage, hypothecary claim or other indebt- 
edness entered into or issued or modified after March 31, 1977 
and. secured by real property situated in Canada or an interest 
therein to the extent that the amount so paid or credited is de- 
ductible in computing the non-resident person’s taxable income 
earned in Canada or the amount on which the non-resident per- 


S.212(13.2) 


to be a person resident in Canada. 


Related Provisions: 13(21)— Timber resource property defined; 56.4 — Restric- 
tive covenant rules parallel.to 212(13)(g);, 248(4.1) — Meaning of “real rights” in 
212(13)(f). 


History: Para. 212(13)(f) amended by 2001, c. 17, subsec. 226(3), to add “, hypothe- 
cary claim,”’, in force June 14, 2001. 
Para. 212(13)(e) amended by 1995, c. 21, subsec. 64(2), applicable to amounts paid or 
credited after October 21, 1994. Para. (e) formerly read: 

(e) a payment described in any of paragraphs (1)(k) to (n) and (q), or 
Regulations: 202(4) (information return). 


(13.1) Application of Part XIII tax where payer or payee is a 
partnership — For the purposes of this, Part, other than section 
216, 


(a) where a partnership pays or credits an amount to a non-resi- 
dent person, the partnership shall, in respect of the portion of 
that amount that is deductible, or that would but for section 21 
be deductible in computing the amount of the income or loss, as 
the case may be, referred to in paragraph 96(1)(f) or (g) if the 
references therein to “a particular place” and “that particular 
place” were read as references to “Canada”, be deemed to be a 
person resident in Canada, 


(a.1) where a partnership pays, credits or provides to a non-resi- 
dent person an amount described in subsection (5.1), the partner- 
ship is deemed in respect of the amount to bea person; and 


(b) where a person resident in Canada pays or credits an amount 
to a partnership (other than a Canadian partnership within the 
meaning assigned by section 102), the partnership shall be 
deemed, in respect of that payment, to be a non-resident person. 
Related Provisions: 212(13.3)(b) — Authorized foreign bank deemed resident for 
purposes of meaning of “Canadian partnership” in para. (b); 227(15) — Partnership in- 
cluded in “person”. 
History: Para. 212(13.1)(a.1) added by 2001, ¢, 17, subsec. 173(4), applicable to 
amounts paid, credited or provided after 2000. 


Selected Cases [subsec. 212(13.1)]: Randall v. R., [1985] 1 C.T.C: 268 (FCTD) 
(Partner, not actively participating in operation of business but participating in profits, 
taxable as non-resident carrying on business in Canada). 

Regulations: 202(5) (information return). 

Interpretation Bulletins: IT-81R: Partnerships — income of non-resident partners. 
See also at end of s. 212. 


Forms: NR302: Declaration of benefits under a tax treaty for a partnership with non- 
resident partners. 


(13.2) Application of Part XIII tax where non-resident 
operates in Canada — For the purposes of this Part, where in a 
taxation year 
(a) a non-resident person whose business was carried on princi- 
pally in Canada, or 
(b) a non-resident person who 
(i) manufactures or processes goods in Canada, 
(ii) operates an oil or gas well in Canada or extracts petro- 
leum or natural gas from a natural accumulation thereof in 
Canada, or 
(iii) extracts minerals from a mineral resource in Canada 
pays or credits an amount (other than an amount to which subsec- 
tion (13) applies) to another non-resident person, the first-men- 
tioned non-resident person shall be deemed, in respect of the por- 
tion of that amount that was deductible in computing that person’s 
taxable income earned in Canada for any taxation year, to be a per- 


- Application o ‘Il tax — non-resident 
operates in Canada — Fc ses of this Part, a particu- 
lar non-resident person, who in a taxation year pays or credits to 
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another non-resident person an amount other than an amount to 


which subsection (13) applies, is deemed to be a person resident 
in Canada in respect of the portion of the amount that is deducti- 
ble in computing the particular non-resident person’s taxable in- 


come earned in Canada for any taxation year from a source that is. 


neither a treaty-protected business nor a treaty-protected property. 


Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 
139(17), will amend subsee. 212(13.2) to read as above, applicable to amounts paid 
or credited under obligations entered into after December 20, 2002. 


Technical Notes (July 2010): Subsection 212(13.2) is one of several provisions 
that extend Part XIII tax to apply in particular circumstances — in this case, for the 
most part, the payment by a non-resident of royalties and similar amounts in respect 
of a Canadian income source. The principle that underlies subsection 212(13:2) is 
that if a non-resident has Canadian-source business or resource income, and can de- 
duct in computing that income (strictly speaking, in computing “taxable income 
earned in Canada”) a payment to another non-resident, that payment ought to be 
treated for purposes of Part XIII tax.as though it had been made by a person resident 
in Canada. This is accomplished by treating the first non-resident — the one making 
the payment — as a person resident in Canada for those purposes. 


In its current form, subsection 212(13.2) applies only if the non-resident making the 
payment carries on business principally in Canada, manufactures or processes goods 
in Canada or carries out any of various resource activities here. On the other hand, 
the rule does not explicitly link that business or activity to the deductibility of the 
payment: it can be read as applying whether or not the payment is made in relation to 
the particular business or activity. 


Accordingly, subsection 212(13.2) is amended to apply in respect of any portion of a 
payment (other than one to which the generally comparable rule in subsection 
212(13) applies) made by one non-resident person to another that is deductible in 
computing the first non-resident’s taxable income earned in Canada from any source. 
The only exceptions are payments that are deductible in respect of treaty-protected 
businesses or treaty-protected properties (as defined in subsection 248( 1)). 


Letter from Dept. of Finance, May 14, 2003: 
KPMG LLP, Montréal, Québec 
Dear Mr. [xxx] 


Iam writing in response to your letter of February 25, 2003, to Lawrence Purdy of 
this Division. In that letter, you identify a concern with the effective date that has 
been proposed, in the December 2002 draft technical amendments, for a change to 
subsection 212(13.2) of the Income Tax Act. The question you raise is an important 
one, and I appreciate your patience in awaiting this reply. 

Subsection 212(13.2) treats certain non-resident persons as though they were resident 
in Canada, for purposes of the non-resident withholding tax applied by Part XIII of 
the Act. Specifically, the provision in its current form applies to a non-resident per- 
son who either carries on business principally in Canada, manufactures or processes 
goods here, or extracts Canadian mineral or oil and gas resources, and makes a pay- 
ment to another non-resident that is deductible in computing the payer’s taxable in- 
come earned in Canada. Where it applies, the subsection deems the payer to be resi- 
dent in Canada in respect of the payment, with the result that Part XIII tax may be 
required to be withheld. 


The draft technical amendments released on December 20, 2002 propose to extend 
this deeming rule to any non-resident who pays to another non-resident an amount 
that is deductible in computing the payer’s taxable income earned in Canada from a 
source that is neither a treaty-protected business nor a treaty-protected property. As a 
practical matter, this would make subsection 212(13.2) potentially applicable to any 
non-resident who carries on business in Canada — provided, in the case of a resident 
of a country with which Canada has a tax treaty, that the business is carried on 
through a Canadian permanent establishment. 


I gather from your letter that you do not question the policy basis for this amend- 
ment, but rather its entry into force. As proposed, the amendment would apply to 
amounts paid or credited after December 20, 2002. You suggest that this may impose 
an inappropriate burden on a non-resident who was already obliged to pay to another 
non-resident an amount — such as interest — that will now attract withholding tax. 
Had it known when it negotiated the debt that withholding tax could apply, the bor- 
rower (who may be required to spare the lender any Canadian tax effect) might have 
structured the borrowing to conform to the exception in subparagraph 212(1)(b)(vii), 
or might have borrowed from a Canadian lender. The alternative of renegotiating the 
loan now could be costly and difficult for both parties. 
I agree that applying this measure in respect of debt obligations that are already out- 
standing could unduly inconvenience some taxpayers, and that a less abrupt entry 
into force would not be objectionable in policy terms. We will therefore recommend 
that the version of the amendment that is submitted to Parliament apply the change to 
amounts paid under obligations entered into after December 20, 2002. 
While I can, as you know, offer no assurance that the Minister of Finance of Parlia- 
ment as a whole will accept our recommendation, | trust that our intentions in this 
regard respond to your concerns. 
Yours sincerely, 

Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, Sept. 30, 2003: 


Income Tax Act 


Dearfexx}: << oy oe VW pe hae ae 
I am writing in response to your letter of August 27, 2003, to Lawrence Purdy of this 
Division. In that letter you refer to a comfort letter dated May 14, 2003 regarding th 
December 2002 proposed amendment to subsection 212(13.2) of the Income Tax A 
Tn our May 14 letter we stated that we would recommend that the version of the 
amendment that is submitted to Parliament apply the change to amounts paid under _ 
obligations entered into after December 20, 2002. The specific example we re- 
sponded to concerned a debt obligation. You have asked us to confirm that the pro- — 
posed grandfathering will apply to any obligation entered into on or before December 
20, 2002, and not be restricted to debt obligations. Vo 
We confirm that we intend to recommend that the proposed grandfath ring apply to 
any obligation entered into on or before December 20, 2002, and not be restricted to 
debt obligations. Therefore, as set out in your letter, royalties paid to a non-resident 
corporation pursuant to a trademark licence agreement entered into on or before De- | 
cember 20, 2002 are not intended to be subject to the proposed amendment. _ ae. 
While we can, as you know, offer no assurance that the Minister of Finance or Parlia- 
ment as a whole will accept our recommendations, we trust that our intentions in this 
regard respond to your concerns. _. . : 


Yours sincerely, 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


Regulations: 202(6) (information return). 


(13.3) Application of Part XIII to authorized foreign bank — 
An authorized foreign bank is deemed to be resident in Canada for 
the purposes of 


(a) this Part, in respect of any amount paid or credited to or by 
the bank in respect of its Canadian banking business; and 


(b) the application in paragraph (13.1)(b) of the definition “Ca- 
nadian partnership” in respect of a partnership interest held by 
the bank in the course of its Canadian banking business. 


Proposed Amendment — 212(13.3) — Property held 
by authorized foreign bank 


Letter from Dept. of Finance, July 13, 2001: 
Dear [xxx] 


I am writing in response to your letter of May 3, 2001 to James Greene, formerly of 
this Division, regarding the Income'Tax Act's recently-enacted rules for the taxation of 
foreign bank branches. Although your letter raises several different questions, includ- 
ing matters of administration as well as of policy and legislative design, I understand 
from subsequent contacts with your colleague [xxx] that the most pressing issue for 
you and your clients at this time relates to non-resident withholding tax. I propose, 
therefore, in this reply to address only that point, reserving your other questions for 
further consideration. 


On the issue of the obligation to withhold amounts on account of tax, you identify three 

areas of concern, The first is with respect to the payment by a resident of Canada to an 

authorized foreign bank of an amount, such as interest, that would ordinarily be subject 

to tax under Part XII of the Act. Under new subsection 212(13.3) of the Act, the bank 
is deemed to be resident in Canada for this purpose — and the payer need not withhold 

tax — provided the interest is “in respect of (the bank’s) Canadian banking business.” 

You point out that it is not clear how the Canadian-resident payer will know whether 

this test is met, given that the payer can be expected to have only limited information 

about the bank’s operations. You ask whether provisions comparable to. Regulations 

800 to 804 (which apply to non-resident insurers) might be contemplated, under which — 
the bank itself, rather than those making payments to it, would be responsible for any 

tax arising under Part XIII. We 


A second, related point concerns the withholding obligations that may arise, under Part 
I of the Act and Regulation 105, in respect of payments made by a resident of Canada 
to an authorized foreign bank for services provided by the bank. Although there is no 
tule deeming the bank to be resident in Canada, many of the considerations that led to 
such a rule in the context of Part XIIf tax are relevant here as well; the bank’s business 
is carried on in Canada, and a person making a payment to the bank cannot always be 
presumed to know the details of the bank’s situation. _ 


Third, you ask whether we anticipate recommending that the withholding and clearance 
obligations under section 116 of the Act, which generally apply where a non-resident 
disposes of taxable Canadian property, not apply in respect of property held in an au- 
thorized foreign bank’s Canadian banking business. ies 
On each of these three points the current requirements, as they apply to the Canadian 
business of an authorized foreign bank, do seem in policy terms excessive. It is there- 
fore our general intention to propose that the requirements be moderated. Although the 
details of any relieving proposals remain to be determined, the broad direction of our 
thinking is as follows. First, with respect to Part XIII taxation, it should be possible to 
provide that the payor’s reasonable belief, or a presumption based on the payee’s ad- 
dress, will suffice to relieve the payor from possible liability. A similar test could be 
applied for purposes of an exemption from the withholding requirements of Regulation 
10S [see now Reg. 105(2)(b) — ed.]. Finally, the definition “excluded property” in sec- 
tion 116 could be expanded to cover property held by an authorized foreign bank in the 
course of carrying on its Canadian banking business: such a change could be made 
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Related Provisions: 218.2 — Branch interest tax on authorized foreign: banks. 


History: Subsec. 212(13.3) added by 2001, c. 17, subsec. 173(5), applicable after June 
2731999. ) 


(14) [Repealed] - 


Related Provisions: 172(3)— Appeal from refusal to issue certificate; 172(4) — 
Deemed. refusal to register; 212(1)(b)(iv) — No withholding tax where certificate of 
exemption; Reg. 6804(1) — Definition of “qualifying entity” — same conditions, Can- 
ada-U.S. Tax Treaty:Art. XXI:2 — Exemption from. cross-border income tax. 
History: Subsec. 212(14) repealed by 2007, c. 35, subsec. 59(4), applicable after 2007. 
It formerly read: 

(14) Certificate of exemption — The Minister may, on application, issue a cer- 

tificate of exemption to any non-resident person who establishes to ‘the satisfac- 

tion of the Minister that 


(a).an income tax is imposed under the laws of the country of which the non- 
resident person is.a resident; 


(b) the non-resident person is exempt under the laws referred to in paragraph 
(a) from the payment of income tax to the government of the country of 
which the non-resident person is a resident; and ‘ 


(c) the non-resident person is 


(i) a person who is or would be, if the non-resident person were resident 
in Canada, exempt from tax under section 149, 


(ii) a trust or corporation that is operated exclusively to administer or 
provide superannuation, pension, retirement or employee benefits, or 


(iii) a trust, corporation or other organization constituted and operated 
exclusively for charitable purposes, no part of the income of which is 
payable to, or is otherwise available for, the personal benefit of any pro- 
prietor, member, shareholder, trustee or settlor thereof, 


Subpara: 212(14)(c)Gi) amended by 1999, c. 22, s..75, applicable to certificates of ex- 
emption under the subsec. made after February 23, 1998 except that, with respect to 
applications submitted before 1999, the reference in the subpara. to “operated exclu- 
sively” shall be read as a reference to “operated principally”. The subpara. formerly 
read: ; 


(ii) a trust or corporation established or incorporated principally in connection 
with, or the principal purpose of which is to administer or provide benefits 
under, one or more superannuation, pension or retirement funds or plans or any 
_ funds or plans established to provide employee benefits, or 
1.T. Application Rules: 10(5). 
Information Circulars: 77-16R4: Non-resident income tax. 


Forms: NR6A: Application for certificate of exemption. 


(15) Certain obligations — For the purposes of subparagraph 
(1)(b) (ii), after November 18, 1974 interest on a bond, debenture, 
note, mortgage, hypothecary claim or similar obligation that is in- 
sured by the Canada Deposit Insurance Corporation is deemed not 
to be interest with respect to an obligation guaranteed by the Gov- 
ernment of Canada. 

History: Subsec. 212(15) amended by 2001, c. 17, subsec. 226(4), to add “, hypothe- 
cary claim,”, in force June 14, 2001. 


Interpretation Bulletins: IT-155R3: Exemption from non-resident tax on interest 
payable on certain bonds, debentures, notes, hypothecs or similar obligations. See also 
at end of s. 212. 


(16) Payments for temporary use of rolling stock — Clause 
(1)(d)(vii)(A). does not apply to a payment in a year for the tempo- 
rary use of railway rolling stock by a railway company to a person 
resident in a country other than Canada unless that country grants 
substantially similar relief for the year to the company in respect of 
payments received by it for the temporary use by a person resident 
in that country of railway rolling stock. 


(17) Exception — This section is not applicable to payments out 
of or under an employee benefit plan or employee trust. 


S. 212(19) 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. See 
also at end of s. 212. 


(17.1) Payments to the International Olympic Committee 
and the International Paralympic Committee — Notwith- 
standing subsection (1) and (2), 


(a) the International Olympic Committee is not taxable under 
this Part on any amount paid or credited to it, after 2005 and 
before 2011, in respect of the 2010. Olympic Winter Games, and 


(b) the International Paralympic Committee is not taxable under 
this Part on any amount paid or credited to it, after 2005 and 
before 2011, in respect of the 2010 Paralympic Winter Games. 


Related Provisions: 115(2.3) — No tax on non-resident athletes, officials, etc. 


History: Subsec. 212(17.1) added by 2007, c. 35, subsec; 59(5), in force on December 
14, 2007. 


(18) Undertaking — Every person who ina taxation year is a pre- 
scribed financial institution or a person resident in Canada who is a 
registered securities dealer shall on'demand from the Minister, 
served personally or by registered letter, file within such reasonable 
time as may be stipulated in the demand, an undertaking in pre- 
scribed form relating to the avoidance of payment of tax under this 
Part. 

Related Provisions: 150.1(5) — Electronic filing; 212(19) — Tax.on securities trad- 
ers; 248(7)(a) — Mail deemed received on day mailed. 


History: Subsec. 212(18) amended by 2007, c. 35, subsec. 59(6), applicable after 
2007. The subsec. formerly read: 


(18) Return. by financial institutions and registered securities dealers — 
Every person who in a taxation year is a prescribed financial institution for the 
purpose of clause (1)(b)(iti)(D) ora person resident in Canada’ who is a regis- 
tered securities dealer shall 


(a) within 6 months after the end of the year file with the Minister a return in 
prescribed form if in the year the person paid or credited an amount to a non- 
resident person in respect of which the non-resident person is, because of 
clause (1)(b)Gii)(D) or subparagraph (1)(b)(xii), not liable to pay tax under 
this Part; and 
(b) on demand from the Minister, served personally or by registered letter, 
file within such reasonable time as may be stipulated in the demand, an un- 
dertaking in prescribed form relating to the avoidance of payment of tax 
under this Part. 
The opening words of subsec. 212(18) amended by 1995, c. 21, subsec. 73(2), applica- 
ble to taxation years that end after May 28, 1993. The opening words formerly read: 
(18) Return by financial institution or securities traders — Every person who 
in a taxation year is a prescribed financial institution for the purpose of clause 
(1)(b)(iii)(D) or a person resident in Canada who is registered or licensed under 
the laws. of a province.to trade in securities shall 
All that portion of subsec. 212(18) preceding para. (b) substituted by 1994, c. 21, sub- 
sec: 97(5), applicable to taxation years that end after May 28, 1993. That portion of the 
subsec. formerly read: 
(18) Return by financial institutions — Every person who in a taxation year is 
a prescribed financial institution for the purposes of clause (1)(b)(iii)(D) shall 
(a) within 6 months from the end of the taxation year file with the Minister a 
retumiin prescribed form containing prescribed information if in the taxation 
year the person paid or credited an amount to a non-resident person in re- 
spect of which the non-resident person is by virtue of clause (1)(b)(iii)(D) 
not: liable to pay tax under this Part; and 
Regulations: 7900 (prescribed financial institutions; needs to be amended to apply to 
212(18)). 
Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Segment; NR4 Summ: Return of amounts paid or credited to non-residents of Canada; 
NR601: Non-resident ownership certificate — withholding tax; NR602: Non-resident 
ownership certificate — no withholding tax; T4061: Guide for payers of non-resident 
tax. 


(19) Tax on registered securities dealers — Every taxpayer 
who is a registered securities dealer resident in Canada shall pay a 
tax under this Part equal to the amount determined by the formula 


1/365 x .25 x (A-—B)xC 


where 


A is the total of all amounts each of which is the amount of money 
provided before the end of a day to the taxpayer (and not re- 
turned or repaid before the end of the day) by or on behalf of a 
non-resident person as collateral or as consideration for a secur- 
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ity that was lent or transferred under a designated securities 
lending arrangement, 


B is the total of 


(a) all amounts each of which is the amount of money pro- 
vided before the end of the day by or on behalf of the tax- 
payer (and not returned or repaid before the end of the day) 
to a non-resident person as collateral or as consideration for a 
security that is described in paragraph (a) of the definition 
“fully exempt interest” in subsection (3), or that is an obliga- 
tion of the government of any country, province, state, mu- 
nicipality or other political subdivision, and that was lent or 
transferred under a securities lending arrangement, and 


(b) the greater of 


(i) 10 times the greatest amount determined, under the 
laws of the province or provinces in which the taxpayer is 
a registered securities dealer, to be the capital employed 
by the taxpayer at the end of the day, and 


(ii) 20 times the greatest amount of capital required, under 
the laws of the province or provinces in which the tax- 
payer is a registered securities dealer, to be maintained by 
the taxpayer as a margin in respect of securities described 
in paragraph (a) of the definition “fully exempt interest” 
in subsection (3), or that is an obligation of the govern- 
ment of any country, province, state, municipality or 
other political subdivision, at the end of the day, and 


C is the prescribed rate of interest in effect for the day, 


and shall remit that amount to the Receiver General on or before the 
[5th day of the month after the month in which the day occurs. 


Related Provisions: 212(18) — Return by securities traders; 212(20) — Designated 
securities lending arrangement; 227(9) — Penalty on tax not paid; 227(9.3) — Interest 
on tax not paid; 257 — Formula cannot calculate to less than zero. 


History: Subsec. 212(19) amended by 2007, c. 35, subsec. 59(6), applicable after 2007 
and as though the July 16, 2010 draft legislation (see proposed amendment below) had 
received Royal Assent before said c. 35. The subsec. formerly read: 


(19) Tax on registered securities dealers — Every taxpayer who is a regis- 
tered securities dealer resident in Canada shall pay a tax under this Part equal to 
the amount determined by the formula 


1 
sa X25 X(A=B) XC 
365 


where 


A is the total of all amounts each of which is the amount of money provided 
before the end of a day to the taxpayer (and not returned or repaid before the 
end of the day) by or on behalf of a non-resident person as collateral or as 
consideration for a security that was lent or transferred under.a securities 
lending arrangement described in subparagraph (1)(b)(xii), 


B is the total of 


(a) all amounts each of which is the amount of money provided before 
the end of the day by or on behalf of the taxpayer (and not returned or 
repaid before the end of the day) to a non-resident person as collateral or 
as consideration for a security described in clause (1)(b)(xii)(A) that was 
lent or transferred under a securities lending arrangement, and 


(b) the greater of 


(i) 10 times the greatest amount determined under those laws to be 
the capital employed by the taxpayer at the end of the day, and 
Proposed Amendment — Former 212(19)B(b)(i) : 


(i) 10 times the greatest amount determined, under the laws of the 
province or provinces in which the taxpayer is a registered securi- - 


> Of the day, and © ay ey 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
139(18), will amend subpara. (b)(i) of the description of B in former subsec. 
212(19) to read as above, applicable to securities lending arrangements entered 
into after May 28, 1993, but only until 212(19) was replaced effective Jan. 1, 2008 
(per Bill C-28, S.C. 2007, c. 35, s. 97(1)). | : ey 


Technical Notes (July 2010): Subsection 212(19) imposes a tax on Canadian- 
resident registered securities dealers that enter into certain securities lending ar. 
rangements. The tax is calculated, by formula, based in part « e capital or the 
margin requirement of the relevant provincial laws governing the registration or 
license of securities dealers. CP EP ie SR 


ties dealer, to be the capital employ 


Income Tax Act 


(ii) 20 times the greatest amount of capital required under those 
laws to be maintained by the taxpayer as a margin in respect of se- 
curities described in clause (1)(b)(xii)(A) at the end of the day, and 


C is the prescribed rate of interest in effect for the day, 


and shall remit that amount to the Receiver General on or before the 15th day of 
the month after the month in which the day occurs. 


The portion of subsec. 212(19) before the formula amended by 1995, c. 21, subsec: 
73(3), applicable to securities lending arrangements entered into after May 28, 1993. 
That portion formerly read: 


(19) Tax on securities traders — Every taxpayer resident in Canada who is 
registered or licensed under the laws of one or more provinces to trade in securi- | 
ties shall pay a tax under this Part equal to the amount determined by the formula 


Subsec. 212(19) added by 1994, c. 21, subsec. 97(6), applicable to securities lending 
arrangements entered into after May 28, 1993. 


(20) Designated SLA — For the purpose of subsection (19), a 
designated securities lending arrangement is a securities lending 
arrangement 


(a) under which 


(i) the lender is a prescribed financial institution or a regis- 
tered securities dealer resident in Canada, 


(ii) the particular security lent or transferred is an obligation 
described in paragraph (a) of the definition “fully exempt in- 
terest” in subsection (3) or an obligation of the government 
of any country, province, state, municipality or other political 
subdivision, 


(iii) the amount of money provided to the lender at any time 
during the term of the arrangement either as collateral or as 
consideration for the particular security does not exceed 
110% of the fair market value at that time of the particular 
security; and 


(b) that was neither intended, nor made as a part of a series of 
securities lending arrangements, loans or other transactions that 
was intended, to be in effect for more than 270 days. 


History: Subsec. 212(20) added by 2007, c. 35, subsec. 59(6), applicable after 2007. 


Definitions [s. 212]: “active business” — 248(1); “amateur athlete trust”? — 
143.1(1)(a) [to be repealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 248(1); 
“annuitant” — 146(1), 146.3(1); “annuity”, “authorized foreign bank” — 248(1); 
“arm’s length” — 251(1), 260(10) [to be renumbered 260(9.1)]; “bank” — 248(1), In- 
terpretation Act 35(1); “beneficially interested” —248(25); “business” — 248(1); 
“Canada” — 255, Interpretation Act 35(1); “Canadian banking business” — 248(1); 
“Canadian partnership” — 102(1), 248(1); “capital dividend” — 83(2), 248(1); “capital 
gain” — 39(1)(a), 248(1); “capital property” — 54, 248(1); “class” — 248(6); “com- 
mon-law partner” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “corpo- 
real” — Quebec Civil Code art. 899, 906; “credit union” — 137(6), 248(1); “custo- 
dian” — 148.1(1); “death benefit? — 248(1); “deferred profit sharing plan” — 147(1), 
248(1); “designated employee benefit” — 144.1(1; “designated securities lending ar- 
rangement” — 212(20), “dividend” — 248(1); “eligible funeral arrangement’? — 
148.1(1), 248(1); “employed”, “employee benefit plan” — 248(1); “employee life and 
health trust” — 144.1(2), 248(1); “employee trust’ — 248(1); “estate” — 104(1), 
248(1); “fully exempt interest” — 212(3); “Her Majesty” — Interpretation Act 35(1); 
“identical” — 248(12); “immovable” — Quebec Civil Code art. 900-907; “‘income- 
averaging annuity contract” — 61(4), 248(1); “individual”, “insurer” — 248(1); “legis- 
lature” — Interpretation Act 35(1) ‘legislative assembly”; “management or administra- 
tion fee or charge” — 212(4); “mineral resource”, “Minister” — 248(1); “month” — 
Interpretation Act 35(1); “NISA Fund No. 2”, “non-resident” — 248(1); “non-resident- 
owned investment corporation” — 133(8), 248(1); “OSFI risk-weighting guidelines”, 
“oil or gas well” — 248(1); “participating debt interest” — 212(3); “person” — 248(1); 
“pooled registered pension plan” — 147.5(1), 248(1); “prescribed” — 248(1); “pre- 
scribed rate” — Reg. 4301; “principal amount” — 248(1), (26); “property” — 248(1); 
“province” — Interpretation Act 35(1); “real rights” — 248(4.1); “registered education 
savings plan” — 146.1(1), 248(1); “registered pension plan” — 248(1); “registered re- 
tirement income fund” — 146.3(1), 248(1); “registered retirement savings plan” — 
146(1), 248(1); “registered securities dealer’? — 248(1); “registered supplementary un- 
employment benefit plan” — 145(1), 248(1); “regulation” — 248(1); “related” — 
251(2)-(6); “replacement obligation” — 212(3); “resident in Canada” — 212(13.3), 
250; “retirement compensation arrangement”, “retiring allowance” — 248(1); ‘“‘securi- 
ties lending arrangement” — 248(1), 260(1); “series” —248(10); “share”, “share- 
holder”, “subsidiary wholly-owned corporation”, “superannuation or pension benefit”, 
“tax treaty” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxable dividend” — 
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89(1), 248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Canada” — 
115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); “timber resource pro- 
perty” —13(21), 248(1); “treaty-protected business”, “treaty-protected. property” — 
248(1); “trust”? — 104(1),.248(1), (3); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [s. 212]: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-168R3: Athletes and players employed by football, hockey and similar 
clubs; IT-221R3: Determination of an individual’s residence status; IT-280R: Employ- 
ees profit sharing plans — payments computed by reference to profits, See also. at be- 
ginning of 212(1). 


212.1 (1) Non-arm’s length sales of shares by non-re- 
sidents — If a non-resident person, a designated partnership or a 
non-resident-owned investment corporation (in this section referred 
to as the “non-resident person’’) disposes of shares (in this section 
referred to as the “subject shares’’) of any class of the capital stock 
of a corporation fesident in Canada (in this section referred to as the 
“subject corporation”) to another corporation resident in Canada (in 
this section referred to as the “purchaser corporation”) with which 
the non-resident person does not (otherwise than because of a right 
referred to in paragraph 251(5)(b)) deal at arm’s length and, imme- 
diately after the: disposition, the subject corporation is connected 
(within the meaning that would be assigned by subsection 186(4) if 
the references in. that subsection to “‘payer corporation” and “partic- 
ular corporation” were read as “subject corporation” and “purchaser 
corporation”, respectively) with the purchaser corporation, 


(a) the amount, if any, by which the fair market value of any 
consideration (other than any share of the capital stock of the 
purchaser corporation) received by the non-resident person from 
the purchaser corporation for the subject shares exceeds the 
paid-up capital in respect of the subject shares immediately 
before the disposition shall, for the purposes of this Act, be 
deemed to be a dividend paid at the time of the disposition by 
the purchaser corporation to the non-resident person and re- 
ceived at that time by the non-resident person from: the pur- 
chaser corporation; and 


(b) in computing the paid-up capital at any particular time after 
March 31, 1977 of any particular class of shares of the capital 
stock of the purchaser, corporation, there shall, be deducted that 
proportion of the amount, if any, by which the increase, if any, 
by virtue of the disposition, in the paid-up capital, computed 
without reference to this section as it applies to the disposition, 
in respect of all of the shares of the capital stock of the pur- 
chaser corporation exceeds the amount, if any, by which 


(i) the paid-up capital in respect of the subject shares imme- 
diately before the disposition 


exceeds 


(ii) the fair market value of the consideration described in 

paragraph (a), 
that the increase, if any, by virtue of the disposition, in the paid- 
up capital, computed without reference to this section as it ap- 
plies to the disposition, in respect of the particular class of 
shares is of the increase, if any, by virtue of the disposition, in 
the paid-up capital, computed without reference to this section 
as it-applies to the disposition, in respect of all of the issued 
shares of the capital stock of the purchaser corporation. 


Related Provisions: 54‘‘proceeds ‘of disposition’(k) — Exclusion of deemed. divi- 
dend from proceeds; 84(7)—- When dividend. payable; 84.1 — Similar rule for re- 
sidents of Canada; 186(7) — Interpretation of “connected”; 212.1 — Deemed dividend 
on surplus strip’ to ‘non-resident; 212.2 — Deemed ‘dividend on’ surplus strip to non- 
resident insurer. 


History: The opening words of subsec. 212.1(1) amended by 1999, c. 22, subsec. 
76(1), applicable after February 23, 1998. The opening words formerly. read: 


(1) Where'‘a non-resident person or a non-resident-owned investment corporation 
(in this section referred to as the “non-resident person”) disposes of shares (in 
this section referred to as the “subject shares”) of any class of the.capital stock of 
a Canadian corporation (in this section referred to as the “subject corporation’) 
to another Canadian corporation (in this section referred to as the “purchaser 
corporation”). with. which the non-resident person does not (otherwise. than by 
reason of.a right referred. to in paragraph 251(5)(b)) deal at arm’s length and, 
immediately after the disposition, the subject corporation is. connected (within 
the meaning of subsection 186(4), on the assumption that the references therein 
to “payer corporation” and “particular corporation” were read as “subject corpo- 
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ration” and 
corporation, 


Selected Cases [subsec. 212.1(1)]: Placements Serco Ltée v. R., [1988] 1 C.T.C. 
213 (FCA) (“Deemed dividend” includes transaction without actual transfer of funds). 


Interpretation Bulletins: See at end of s. 212.1. 
Information Circulars: 77-16R4: Non-resident income tax. 


“purchaser corporation’, respectively) .with the purchaser 


(2) Idem — In computing the paid-up capital at any particular time 
after March 31, 1977 of any particular class of shares of the capital 
stock of a corporation, there shall be added an amount equal to, the 
lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is an amount 
deemed by subsection 84(3), (4) or (4.1) to be a dividend on 
shares of the particular class paid after March 31, 1977 and 
before the particular time by. the corporation and received by 
a non-resident-owned investment corporation or by a person 
who is not a corporation resident. in Canada 


exceeds 


(ii) the total that would be determined under subparagraph (i) 
if this Act were read without reference to paragraph (1)(b), 
and 


(b) the total of all amounts each of which is an amount required 
by paragraph (1)(b) to be, deducted in computing the paid-up 
capital in respect of the particular class of shares after March 31, 
1977 and before the particular time. 


(3) Idem — For the purposes of this section, 


(a) in respect of any disposition described in subsection (1) by a 
non-resident person of shares of the capital stock of a subject 
corporation to a purchaser corporation, the non-resident person 
shall, for greater certainty, be deemed not to deal at arm’s length 
with the purchaser corporation’ if the non-resident person was, 


(i) immediately before the disposition, one of a group of less 
than 6 persons that controlled the subject corporation, and 


(ii) immediately after the disposition, one of a group of less 
than 6 persons that controlled the purchaser corporation, each 
member of which was a member of the group referred to in 
subparagraph (i); 
(b) for the purposes of determining whether or not a particular 
non-resident person (in this paragraph referred to as the “tax- 
payer”) referred to in paragraph (a) was. a member of a group of 
less than 6 persons that controlled a corporation at any time, any 
shares of the capital stock of that corporation owned at that time 
by 
(i) the taxpayer’s child (within the meaning assigned by sub- 
section 70(10)), who is‘under 18 years of age, or the: tax- 
payer’s spouse or common-law partner, 


(ii) a trust of which the taxpayer, a person described in sub- 
paragraph (i) or a corporation described in subparagraph (iil) 
is a beneficiary, 

(iii) a corporation controlled by the taxpayer, a person de- 
scribed in-subparagraph (i),-a trust described in subparagraph 
(ii) or any combination thereof, or 


(iv) a partnership of which the taxpayer or a person described 
in one of paragraphs (i) to (iii) is a majority interest partner 
or a member of a majority interest group of partners (as de- 
fined in subsection: 251.1(3)) 


shall be deemed to be owned at that time by the taxpayer and not 
by the person who actually owned the shares at that time; 


(c) a trust and a beneficiary of the trust or a person related to a 
beneficiary of the trust shall be deemed. not, to deal, with each 
other at arm’s length; 


(d) for the purpose of paragraph (a), 


(i) a group of persons in respect of a corporation means any 2 
or more persons each of whom owns’ shares of the capital 
stock of the corporation, 
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(il) a corporation that is controlled by one or more members 
of a particular group of persons in respect of that corporation 
shall be considered to be controlled by that group of persons, 
and 


(iii) a corporation may be controlled by a person or a particu- 
lar group of persons notwithstanding that the corporation is 
also controlled or deemed to be controlled by another person 
or group of persons; 


(e) a “designated partnership” means a partnership of which ei- 
ther a majority interest partner or every member of a majority 
interest group of partners (as defined in subsection 251.1(3)) is a 
non-resident person or a non-resident-owned investment corpo- 
ration; and 
(f) in this subsection, a person includes a partnership. 

Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


History: Subsec. 212.1(3) amended by 2000, c. 12, Sch. 2, s. 1, to replace “‘spouse” 
with “spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 

Subpara. 212.1(3)(b)(iv), paras. 212.1(3)(e) and (f) added by 1999, c. 22, subsecs. 
76(2), (3), applicable after February 23, 1998. 


Para. 212.1(3)(d) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 124, applicable to 
dispositions occurring after December 20, 1991. 


Subparas. 212.1(3)(b)(i)—(iit) substituted and para. (c) added by 1994, c. 7, Sch. II 
(1991, c. 49), subsecs. 175(1), (2), applicable to dispositions occurring after July 13, 
1990. Those subparas. formerly read: 

(i) the taxpayer’s spouse, 

(ii) an inter vivos trust of which the taxpayer, the spouse, a corporation described 

in subparagraph (iii) or any combination thereof is a beneficiary, or 


(ili) a corporation controlled by the taxpayer, the spouse, a trust described in 
subparagraph (ii) or any combination thereof 


(4) Where section does not apply — Notwithstanding subsec- 
tion (1), this section does not apply in respect of a disposition by a 
non-resident corporation of shares of a subject corporation to a pur- 
chaser corporation that immediately before the disposition con- 
trolled the non-resident corporation. 

Related Provisions: 256(6), (6.1) — Meaning of “controlled”. 


Selected Cases [s. 212.1]: Collins & Aikman Products Co. y. R., 0iL Is) Cane 
250 (FCA) (Limited scope of anti-avoidance provisions was deliberate policy choice, 
not to be extended beyond ‘clear intent of provisions). 

Definitions [s. 212.1]: “amount” — 248(1): “arm’s length” — 212.1(3)(c), 251(1), 
260(10) [to be renumbered 260(9.1)]; “Canada” — 255; “Canadian corporation” — 
89(1), 248(1); “child” — 70(10), 252(1); “class of shares” — 248(6); “common-law 
partner’ — 248(1); “connected” — 186(4), (7); ‘control’ — 212.1(3)(d); “con- 
trolled” — 256(6), (6.1); “corporation” — 248(1), Interpretation Act 35(1); “desig- 
nated partnership” — 212.1(3)(e); “dividend” — 248(1); “group” — 212.1(3)(d); ‘“ma- 
jority interest partner”, “non-resident” — 248(1); “non-resident-owned investment 
corporation” — 133(8), 248(1); “owned” —212.1(3)(b); “paid-up capital” — 89(1), 
248(1); “person” — 212.1(3)(f), 248(1); “received” — 248(7); “resident in Canada” — 
250; “share” — 248(1); “subject corporation” — 212.1(1): “taxpayer” — 248(1); 
“trust” — 104(1), 108(1), 248(1), (3). 

Interpretation Bulletins [s. 212.1]: IT-88R2: Stock dividends: IT-109R2: Unpaid 
amounts; IT-489R: Non-arm’s length sale of shares to a corporation. 


212.2 (1) Application [demutualization surplus strip- 
ping] — This section applies where 


(a) a taxpayer disposes at a particular time of a share of the capi- 
tal stock of a corporation resident in Canada (or any property 
more than 10% of the fair market value of which can be attrib- 
uted to shares of the capital stock of corporations resident in 
Canada) to 


(i) a person resident in Canada, 


(ii) a partnership in which any person resident in Canada has, 
directly or indirectly, an interest, or 


(ili) a person or partnership that acquires the share or the pro- 
perty in the course of carrying on a business through a per- 
manent establishment in Canada, as defined in the Income 
Tax Regulations; 


(b) subsection 212.1(1) does not apply to the disposition; 


Income Tax Act 


(c) the taxpayer is non-resident at the particular time; 


(d) it is reasonable to conclude that the disposition is part of an 
expected series of transactions or events that includes the issue 
after December 15, 1998 of a particular share of the capital stock 

— of a particular insurance corporation resident in Canada on the 
demutualization (within the meaning assigned by subsection 
139.1(1)) of the particular corporation and 


(i) after the particular time, the redemption, acquisition or 
cancellation of the particular share, or a share substituted for 
the particular share, by the particular corporation or the is- 
suer of the substituted share, as the case may be, 


(ii) after the particular time, an increase in the level of divi- 
dends declared or paid on the particular share or a share sub- 
stituted for the particular share, or 


(ili) the acquisition, at or after the particular time, of the par- 
ticular share or a share substituted for the particular share by 


(A) a person not dealing at arm’s length with the particu- 
lar corporation or with the issuer of the substituted share, 
as the case may be, or 


(B) a partnership any direct or indirect interest in which is 
held by a person not dealing at arm’s length with the par- 
ticular corporation or with the issuer of the substituted 
share, as the case may be; and 


(e) at the particular time, the person described in subparagraph 
(a)(i) or (iii) or any person who has, directly or indirectly, an 
interest in the partnership described in subparagraph (a)(ii) or 
(ili) knew, or ought reasonably to have known, of the expected 
series of transactions or events described in paragraph (d). 


Related Provisions: 248(10) — Series of transactions. 


Regulations: No regulation defining “permanent establishment” as yet (though Reg. 
8201 would be the logical choice). 


(2) Deemed dividend — For the purposes of this Part, where pro- 
perty is disposed of at any time by a taxpayer to a person or partner- 
ship in circumstances in which this section applies, 


(a) a taxable dividend is deemed to be paid at that time by the 
person or partnership to the taxpayer and received at the time by 
the taxpayer; 


(b) the amount of the dividend is deemed to be equal to the 
amount determined by the formula 


A — ((A/B) x C) 
where 


A is the portion of the proceeds of disposition of the property 
that can reasonably be attributed to the fair market value of 
shares of a class of the capital stock of a corporation resident 
in Canada, 


B is the fair market value immediately before that time of 
shares of that class, and 


C is the paid-up capital immediately before that time of that 
class of shares; and 


(c) in respect of the dividend, the person or partnership is 
deemed to be a corporation resident in Canada. . 


Related Provisions [subsec. 212.2(2)]: 54“proceeds of disposition”(k) — Exclu- 
sion of deemed dividend from proceeds. 


History: S. 212.2 added by 2000, c. 19, s. 64, applicable after December 15, 1998. 


Selected Cases [s. 212.2]: Canadian Winesecrets Inc. y. R., [2012] 1 C.T.C. 2193 
(TCC) (Deemed dividend where no goodwill transferred to corporation by non-resident 
shareholder). 


Definitions [s. 212.2]: “amount” — 248(1): “arm’s length” — 251(1), 260(10) [to be 
renumbered 260(9.1)]; “business” — 248(1); “Canada” — 255, Interpretation Act 
35(1); “class of shares” — 248(6); “corporation” — 248(1), Interpretation Act 35(1); 
“demutualization” — 139.1(1); “disposition”, “dividend” — 248(1); “insurance corpo- 
ration”, “non-resident” — 248(1); “paid-up capital” — 89(1), 248(1); “person”, “pro- 
perty” — 248(1); “resident in Canada” — 250; “series of transactions” — 248(10); 
“share” — 248(1); “substituted” — 248(5): “taxable dividend” — 89(1), 248(1); “tax- 
payer” — 248(1). aan 
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Part XIII — Tax on Non-Resident’s Income from Canada 


213. (1) Tax non-payable by non-resident person — Tax is 
not payable by a non-resident person under subsection 212(2) on a 
dividend in respect of a share of the capital stock of a foreign busi- 
ness corporation if not less than 90% of the total of the amounts 
received or receivable by it that are required to be included in com- 
puting its income for the taxation year in which the dividend was 
paid was received or receivable in respect of the operation by it of 
public utilities or from mining, transporting and processing of ore in 
a country in which 


(a) if the non-resident person is an individual, the non-resident 
person resides; or 


(b) if the non-resident person is a corporation, individuals who 
own more than 50% of its share capital (having full voting rights 
under all circumstances) reside. 


Forms: T4061: Non-resident withholding tax guide. 


(2) Idem — For the purposes of this section, if 90% of the total of 
the amounts received or receivable by a corporation. that are re- 
quired to be included in computing its income for a taxation year 
was received or receivable in respect of the operation by it of public 
utilities or from the mining, transporting and processing of ore, an 
amount received or receivable in that year from that corporation by 
another corporation shall, if it is required to be included in comput- 
ing the ‘receiving corporation’s income for the year, be deemed to 
have been received by the receiving corporation in respect of the 
operation by it of public utilities or from the mining, transporting 
and processing of ore by it in the country in which the public utili- 
ties were operated or the mining, transporting and processing of ore 
was carried out by the payer corporation. 


(3) Corporation deemed to. be foreign business corpora- 
tion — For the purposes. of this section, a corporation shall be 
deemed to be a foreign business corporation at a particular time if it 
would have been a foreign business corporation within the meaning 
of section 71 of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952 (as that section read in its application to 
the 1971 taxation year), for the taxation year of the corporation in 
which the particular time occurred, if that section had been applica- 
ble to that taxation year. . 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 

Definitions [s. 213]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “dividend” — 248(1); “foreign business corporation” — 213(3); “indivi- 


dual’, “non-resident”, “person” — 248(1); “taxation year’ — 249. 


Interpretation Bulletins [s. 213]: IT-109R2: Unpaid amounts: 


214. (1) No deductions — The tax payable under section 212 is 
payable on the amounts described therein without any deduction 
from those amounts whatever. 


Related Provisions: 216 — Option to pay tax on the net rather than the gross. 
1.T. Application Rules: 10(6) (tax limited to treaty rate). 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-438R2: Crown charges — resource properties in Canada; IT-465R: Non-resident 
beneficiaries of trusts. 


(2) Income and capital combined — Where paragraph 16(1)(b) 
would, if Part I were applicable, result in a part of an amount being 
included in computing the income of a non-resident person, that 
part of the amount shall, for the purposes of this Part, be deemed to 
have been paid or credited to the non-resident person in respect of 
property, services or otherwise, depending on the nature of that part 
of the amount. 


Related Provisions: :214(12) — Application. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-265R3: Payments of income 
and capital combined (archived). 


(3) Deemed payments — For the purposes of this Part, 


(a) where section 15 or subsection 56(2) would, if Part I.were 
applicable, require an amount to be included in computing a tax- 
payer’s income, that amount shall be deemed to have been paid 
to the taxpayer as a dividend from a corporation resident in 
Canada; 


S. 214(3)(@) 


(b) where paragraph 56(1)(f) would, if Part I were applicable, 
require an amount to be included in computing an individual’s 
income, that amount shall be deemed to have been paid to the 
individual under an income-averaging annuity contract; 


(b.1) where paragraph 56(1)(y) would, if Part I were applicable, 
require an amount to be included in computing 'a taxpayer’s in- 
come, that amount shall be deemed to have been paid to the tax- 
payer to acquire an interest in a retirement compensation 
arrangement; 


(c) where; because of subsection 146(8.1), (8.8), (8.91); (9), (10) 
or (12), an amount would, if Part I applied, be required to be 
included in computing a taxpayer’s income, that amount shall be 
deemed to have been paid to the taxpayer as a payment under a 
registered retirement savings plan or an amended plan (within 
the meaning assigned by subsection 146(12)), as the case may 
be; 

(d) where, by virtue of subsection 147(10), (13) or (15), an 
amount would, if Part I were applicable, be required to be in- 
cluded in computing a taxpayer’s income, that amount shall be 
deemed to have been paid to the taxpayer.as a payment under a 
deferred profit sharing plan or a plan referred to in subsection 
147(15) as a “revoked plan’, as the case may be; 


(e) where subsection 130.1(2) would, if Part I were applicable, 
deem an amount received by a shareholder of a mortgage invest- 
ment corporation to have been received by the shareholder as 
interest, that amount shall be deemed to have been paid to the 
shareholder as interest on a bond issued after 1971; 


(f) where subsection 104(13) would, if Part I were applicable, 
require any. part of an amount payable by a trust in its taxation 
year to a beneficiary to be included in computing the income of 
the non-resident person who is a beneficiary of the trust, that 
part shall be deemed'to be an amount paid or credited to that 
person as income of or from the trust on the earlier of 


(i) the day on which the amount was paid or credited, and 
(ii) the day that is 90 days after the end of the taxation year 


and not at any subsequent time when the amount was actually 
paid or credited; 


(f.1) where paragraph 132.1(1)(d) would, if Part I were applica- 
ble, require an amount to be included in computing a taxpayer’s 
income for a taxation year by reason of a designation by a mu- 
tual fund trust under subsection 132.1(1), that amount: shall be 
deemed to be an amount paid or credited to that person as in- 
come of or from the trust on the day of the designation; 


(g) where an individual who is a beneficiary under a fund, plan 
or trust that was a registered home ownership. savings. plan 
(within the meanings assigned by subparagraphs 146.2(1)(a) and 
(h) of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as they read in their application to the 1985 taxa- 
tion year) on December 31, 1985 dies, an amount equal to the 
fair market value of the property in the fund, plan or trust at the 
time of death shall be deemed, for the purposes of section 212, 
to have been paid to the individual at the time of death as a pay- 
ment out of or under a fund, plan or trust that was at the end of 
1985 a registered home ownership savings plan; 


Proposed Repeal — 214(3)(g) 
Email from Alexandra.MacLean @fin.gc.ca to ds@davidsherman.ca, Feb. 
9, 2009: Thank you for your observations regarding paragraph 214(3)(g). We will put 
it on the list to be repealed. ‘ i 


[This was a response to David Sherman’s email to Finance stating, “With the change of 


212(1)(p) from RHOSPs to TFSAs, 214(3)(g) should be repealed.” — ed.] 


(h) [Repealed under former Act] 


(i) where, because of subsection 146.3(4), (6), (6.1), (7) or C11), 
an amount would, if Part I applied, be required to be included in 
computing a taxpayer’s income, that amount shall be deemed to 
have been paid to the taxpayer as a payment under a registered 
retirement income fund; 
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(j) [Repealed] 

(k) where, because of subsection 143.1(2), an amount distributed 
at any time by an amateur athlete trust would, if Part I were ap- 
plicable, be required to be included in computing an individual’ s 
income, that amount shall be deemed to have been paid at that 
time to the individual as a payment in respect of an amateur ath- 
lete trust; and 


(1) where, because of subsection 12(10.2), an amount would at 
any particular time, if Part I were applicable, be required to be 
included in computing a taxpayer’s income, that amount shall be 
deemed to have been paid by Her Majesty in right of Canada at 
that time to the taxpayer out of the taxpayer’s NISA Fund No. 2. 
Related Provisions: 94(3)(a)(iii) [proposed], 104(7.01) — Trusts that are deemed 
resident in Canada; 214(3.1) — Time of deemed payment; 218.3(10) —214(3)(f) ap- 
plies to mutual fund distributions withholding tax; 227(6.1) — Repayment of non-resi- 
dent shareholder loan. 
History: Para. 214(3)(j) repealed by 1998, c. 19, s. 63, applicable after 1997. Para. 
214(3)G) formerly read: 
Gj) where, by virtue of subsection 146.1(14), an amount would, if Part I were 
applicable, be required to be included in computing a taxpayer’s income, that 
amount shall be deemed to have been paid to the taxpayer as a payment in re- 
spect of a registered education savings plan; 
Para. 214(3)(c) substituted by 1994, c. 21, subsec. 98(1), applicable to payments made 
after 1992. That para. formerly read: 
(c) where, by virtue of subsection 146(8.1), (8.8), (8.91), (9), (10) or (12) or 
146.3(6.1), an amount would, if Part I were applicable, be required to be in- 
cluded in computing a taxpayer’s income, that amount shall be deemed to have 
been paid to the taxpayer as a payment under a registered retirement savings plan 
or a plan referred to in subsection 146(12) as an “amended plan”, as the case 
may be; 
Para. 214(3)(i) substituted by 1994, c, 21, subsec. 98(2), applicable to payments made 
after 1992. That para: formerly, read: 
(i) where, by reason of subsection 146.3(4), (6), (7) or (11), an amount would, if 
Part I were applicable, be required to be included in computing a taxpayer’s in- 
come, that amount shall be deemed to have been paid to the taxpayer as a pay- 
ment under a registered retirement income fund; 
Paras. 214(3)(k) and (1) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 125(1), 
para. (k) applicable to amounts distributed after 1991, and (1) applicable after 1990. 
Selected Cases [subsec. 214(3)]: Gillette Canada Inc. v. R., [2003],3 C,T.C. 27 
(FCA); aff’g [2001] 4 C.T.C. 2884 (TCC) (Debtor-creditor relationship required for 
subsec. 15(2) to apply). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: IT-88R2: Stock dividends: IT-96R6: Options to acquire 
shares, bonds or debentures and by trusts to acquire trust units; IT-109R2: Unpaid 
amounts; IT-119R4: Debts of shareholders, certain persons connected with sharehold- 
ers, ete.; IT-335R2: Indirect payments; IT-421R2: Benefits to individuals, corporations 
and shareholders from loans or debt; IT-432R2: Benefits conferred on shareholders; IT- 
465R: Non-resident beneficiaries of trusts; IT-468R: Management or administration 
fees paid to non-residents; IT-S00R: RRSPs — death of an annuitant. 
Information Circulars: 77-16R4: Non-resident income tax: 72-22R9: Registered 
retirement savings plans. 


Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 


(3.1) Time of deemed payment — Except as otherwise ex- 
pressly provided, each amount deemed by subsection (3) to have 
been paid shall be deemed to have been paid at the time of the event 
or transaction as a consequence of which the amount would, if Part 
I were applicable, be required to be included in computing a tax- 
payer’s income. 


(4) Securities — Where, if section 76 were applicable in comput- 
ing a non-resident person’s income, that section would require an 
amount to be included in computing the income, that amount shall, 
for the purpose of this Part, be deemed to have been, at the time the 
non-resident person received the security, right, certificate or other 
evidence of indebtedness, paid to the non-resident person on ac- 
count of the debt in respect of which the non-resident person re- 
ceived it. 

Related Provisions: 214(5) — Interpretation. 


Interpretation Bulletins: IT-77R: Securities in satisfaction of an income debt 
(archived); IT-88R2: Stock dividends; IT-109R2: Unpaid amounts. ; 


(5) Interpretation — Subsection (4) is enacted for greater cer- 
tainty and shall not be construed as limiting the generality of the 
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other provisions of this Part defining amounts on which tax is 
payable. (Eq 3 


(6) Deemed interest — Where, in respect of interest stipulated to 
be payable, on a bond, debenture, bill, note, mortgage, hypothecary 
claim or similar obligation that has been assigned or otherwise 
transferred by a non-resident person to a person resident in Canada, 
subsection 20(14) would, if Part I were applicable, require. an 
amount to be included in computing the transferor’s income, that 
amount is, for the purposes of this Part, deemed to be a payment of 
interest on that obligation made by the transferee to the transferor at 
the time of the assignment or other transfer of the obligation, if 


(a) the obligation was issued by a person resident in Canada; 


(b) the obligation was not an obligation described in paragraph 
(8)(a) or (b); and 
(c) the assignment or other transfer is not an assignment or other 
transfer referred to in paragraph (7.1)(b). 
Related Provisions: 214(7.1) — Sale of obligation; 214(9) — Deemed resident; 
214(14) — Deemed assignment of obligation. 
History: The opening words of subsec. 214(6) amended by 2001, c. 17, subsec. 
227(1), to add “, hypothecary claim”, in force June 14, 2001. 


Para. 214(6)(b) amended by 1994, c..7, Sch. II (1991, c. 49), subsec: 176(1), to substi- 
tute “described in paragraph (8)(a) or (b)” for “referred to in paragraph (8)(a), (b) or 
(c)”, applicable to obligations assigned or otherwise transferred after July 13, 1990. 


Interpretation Bulletins: IT-410R: Debt obligations — accrued interest on transfer 
(archived). 


Information Circulars: 77-16R4: Non-resident income tax. 


(7) Sale of obligation — Where 


(a) a non-resident person has at any time assigned or otherwise 
transferred to a person resident in Canada a bond, debenture, 
bill, note, mortgage, hypothecary claim or similar obligation is- 
sued by a person resident in Canada, 

(b) the obligation was not an excluded obligation, and 


(c) the assignment or other transfer is not an assignment or other 
transfer referred to in paragraph (7.1)(b), , 


the amount, if any, by which 


(d) the price for which the obligation was assigned or otherwise 
transferred at that time, 


exceeds 
(e) the price for which the obligation was issued, 


shall, for the purposes of this Part, be deemed to be a payment of 
interest on that obligation made by the person resident in Canada to 
the non-resident person at that time. 

Related Provisions: 16(6) — Indexed debt obligations; 214(7.1) — Sale of obliga- 
tion; 214(8)— Meaning of “excluded obligation”; 214(9) — Deemed resident; 
214(10) — Reduction of tax; 214(14) — Deemed assignment of obligation; 215(5) — 
Regulations reducing amount to be deducted or withheld. 


History: Para. 214(7)(a) amended by 2001, c. 17, subsec. 227(2), to add “, hypothe- 
cary claim”, in force June 14, 2001. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-360R2: Interest payable in a foreign currency. 


Information Circulars: 77-16R4: Non-resident income tax. 
I.T. Technical News: See under 214(8). 


(7.1). ldem — Where 


(a) a person resident in Canada has at a particular time assigned 
or otherwise transferred an obligation to a non-resident person, 


(b) the non-resident person has at a subsequent time assigned ot 
otherwise transferred the obligation back to the person resident 
in Canada, and 
(c) subsection (6) or (7) would apply with respect to the assign- 
ment or other transfer referred to in paragraph (b), if those sub- 
sections were read without reference to paragraphs (6)(c) and 
(7)(C), 

the amount, if any, by which 
(d) the price for which the obligation was assigned or otherwise 
transferred at the subsequent time, bsnags 
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exceeds 


(e) the price for which the obligation was assigned or otherwise 
transferred at the particular time, " 


shall, for the purposes of this Part, be deemed to be a payment of 
interest on that obligation made by the person resident in Canada to 
the non-resident person at the subsequent time. 

Related Provisions: 214(14) — Deemed assignment of obligation. 

Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 

Information Circulars: 77-16R4; Non-resident income tax. 


(8) Meaning of “excluded obligation” — For the purposes of 
subsection (7), “excluded obligation” means any bond, debenture, 
bill, note, mortgage, hypothecary claim or similar obligation 


(a) that is described in paragraph (a) of the definition “fully ex- 
empt interest” in subsection 212(3), or on which the interest 
would have been exempt under subparagraph 212(1)(b)(iii) or 
(vii) as they applied to the 2007 taxation year; 


(b) that is prescribed to be a public issue security; or 


(c) that is not an indexed debt obligation and that was issued for 
an amount not less than 97% of the principal amount thereof, 
and the yield from which, expressed in terms of an annual rate 
on the amount for which the obligation was issued (which an- 
nual rate shall, if the terms of the obligation or any agreement 
relating thereto conferred on the holder thereof a right to de- 
mand payment of the principal amount of the obligation or the 
amount outstanding as or on account of the principal amount 
thereof, as the case may be, before the maturity of the obliga- 
tion, be calculated on the basis of the’ yield that produces the 
highest annual rate obtainable either on the maturity of the obli- 
gation or conditional on the exercise of any such right) does not 
exceed 4/3 of the interest stipulated to be payable on the obliga- 
tion, expressed in terms of an annual rate on 


(i) the principal amount thereof, if no amount 11s payable. on 
account of the principal amount before the maturity of the 
obligation, and 


(ii) the amount outstanding from time to time as or on ac- 
count of the principal amount thereof, in any other case. 


History: Para, 214(8)(a) amended by 2007, c. 35, subsec. 60(1), applicable after 2007. 
The para. formerly read: 


(a) the interest on which is exempt from tax under this Part because of subpara- 
graph. 212(1)(b)(ii), (ili) or (vii); 
The opening words of subsec. 214(8) amended by 2001, c. 17, subsec. 227(3), to add “, 
hypothecary claim’, in force June 14, 2001. 


That portion of para. 214(8)(c) preceding subpara. (i) amended by 1994, c, 7, Sch. VIII 
(1993, c. 24), subsec. 125(2), to add “that is not an indexed debt obligation and”, appli- 
cable to indexed debt obligations issued after October 16, 1991. 


Subsec. 214(8) substituted by 1994, c. 7, Sch. II (1991, c: 49), subsec. 176(2), applica- 
ble to obligations assigned or otherwise transferred after July 13, 1990. Subsec. 214(8) 
formerly read: 


(8) Definition of “excluded obligation” — In subsection (7),“excluded obliga- 
tion” means any. bond, debenture, bill, note, mortgage or similar obligation, 


(a) referred to in subparagraph 212(1)(b)(ii) or (iii), 


(b) if, under the terms of the obligation or any agreement relating thereto, the 
issuer thereof is not obliged to pay more than 25% of the principal amount 
thereof within 5 years of the date of its issue except in the event of a failure 
or default under the said terms or agreement, 


(c) that is prescribed to be a public issue security, or 


(d) that was issued for an amount not less than 97% of the principal amount 
thereof, and the yield from which, expressed in terms of an annual rate on 
the amount for which the obligation was issued (which annual rate shall, if 
the terms of the obligation or any agreement relating thereto conferred on 
the holder thereof a right to demand payment of the principal amount of the 
obligation or the amount outstanding as or on account of the principal 
amount thereof, as the case may be, before the maturity of the obligation, be 
calculated on the basis of the yield that produces the highest annual ‘rate 
obtainable either on the maturity of the obligation or conditional on the exer- 
cise of any such right) does not exceed “/ of the interest stipulated to be 
payable on the obligation, expressed in terms of an annual rate on 


(i) the principal amount of the obligation, if no amount is payable on 
account of the principal amount before the maturity of the obligation, or 


S. 214(12) 


(ii) the amount outstanding: from: time to time as or on account of the 
principal amount of the obligation, in any other case. 


Regulations: No prescribed public issue security yet under 214(8)(b). 


1.T. Technical News: 41 (convertible debt); 44 (convertible debentures and Part 
XID. 


(9) Deemed resident — Where 


(a) the assignment or other transfer of an obligation to a non- 
resident person carrying on business in Canada would be de- 
scribed in subsection (6) or (7) if those subsections were read 
without reference to paragraphs (6)(c) and (7)(c) and if that non- 
resident person were a person resident in Canada, and 


(b) that non-resident person 


(i) may deduct, under subsection 20(14), in computing the 
non-resident person’s taxable income earned in Canada for a 
taxation year an amount in respect of interest on the obliga- 
tion, or 


(ii) may deduct, under Part I, in computing the non-resident 
person’s taxable income earned in Canada for'a taxation year 
an amount in respect of any amount paid. on account of the 
principal amount of the obligation, 


the non-resident person shall, with respect to the assignment or 
other transfer of the obligation, be deemed, for the purposes of this 
Part, to be a person resident in Canada. 


Related Provisions: 214(14) — Assignment of obligation. 


Interpretation Bulletins: IT-88R2:, Stock dividends; IT-109R2: Unpaid amounts; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 


(10) Reduction of tax — Where a non-resident person has as- 
signed or otherwise transferred to a person resident in Canada an 
obligation 


(a) on which an amount of interest was deemed by subsection 
(6) or (7) to have been paid, and 


(b) that the non-resident person had previously acquired from a 
person resident in Canada, 


the amount of the tax under this Part that the non-resident person is 
liable to pay in respect thereof shall be deemed, for the purpose of 
subsection 227(6), to be that proportion of the tax the non-resident 
person would otherwise have been liable to pay in respect thereof 
that 


(c) the number of days in the period commencing with the day 
the obligation was last acquired by the non-resident person from 
a person resident in Canada and ending with the day the obliga- 
tion was last assigned or otherwise transferred by the non-resi- 
dent person to a person resident in Canada 


is of 
(d) the number of days, in the period commencing with the day 
the obligation was issued and ending with the day the obligation 


was last assigned or otherwise transferred by the non-resident 
person to a person resident in Canada. 


Related Provisions: 214(14) — Deemed assignment of obligation. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-410R: Debt obligations — accrued interest on transfer (archived). 


(11) [Repealed] 


History: Subsec. 214(11) repealed by 2007, c. 35, subsec.60(2), applicable after 2007. 
It formerly read: 


(11) Application of para. 212(1)(b) —In respect of any payment of interest 
deemed by subsection (6), (7) or (7.1) to have, been made by a non-resident- 
owned investment corporation on the assignment or other transfer of an obliga- 
tion, paragraph 212(1)(b) shall be read and construed without reference to sub- 
paragraph 212(1)(b)(j). 


(12) Where subsec. (2) does not apply — Subsection (2) does 
not apply in respect of a payment to a non-resident person under 
any obligation in respect of which that person is liable to pay tax 
under this Part by reason of subsection (7) or (7.1). 
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(13) Regulations respecting residents — The Governor in 
Council may make general or special regulations, for the purposes 
of this Part, prescribing 


(a) who is or has been at any time resident in Canada; 


(b) where a person was resident in Canada as well as in some 
other place, what amounts are taxable under this Part; and 


(c) where a non-resident person carried on business in Canada, 


what amounts are taxable under this Part or what portion of the 


tax under this Part is payable by that person. 
Regulations: 802 (amounts taxable). 


(14) Assignment of obligation — For the purposes of this sec- 
tion, any transaction or event by which an obligation held by a non- 
resident person is redeemed in whole or in part or is cancelled shall 
be deemed to be an assignment of the obligation by the non-resident 
person. 


Interpretation Bulletins: IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; 
IT-360R2: Interest payable in a foreign currency. 


(15) Standby charges and guarantee fees — For the pur- 
poses of this Part, 


(a) where a non-resident person has entered into an agreement 
under the terms of which the non-resident person agrees to guar- 
antee the repayment, in whole or in part, of the principal amount 
of a bond, debenture, bill, note, mortgage, hypothecary claim or 
similar obligation of a person resident in Canada, any amount 
paid or credited as consideration for the guarantee is deemed to 
be a payment of interest on that obligation; and 


(b) where a non-resident person has entered into an agreement 
under the terms of which the non-resident person agrees to lend 
money, or to make money available, to a person resident in Can- 
ada, any amount paid or credited as consideration for so agree- 
ing to lend money or to make money available shall, if the non- 
resident person would be liable to tax under this Part in respect 
of interest payable on any obligation issued under the terms of 
the agreement on the date it was entered into, be deemed to be a 
payment of interest. 
Related Provisions: Canada-U.S. Tax Treaty:Art. XXII:4 — No withholding tax on 
guarantee fee. 
History: Para. 214(15)(a) amended by 2001, c. 17, subsec. 227(4), to add **, hypothe- 
cary claim”, deemed to have come into force on March 1, 1994. 
Selected Cases [subsec. 214(15)]: R. v. Melford Developments Inc., [1982] 
C.T.C. 330 (SCC) (Annual payments in consideration for loan guarantee not “interest” 
and not subject to withholding tax under terms of Canada-Germany Income Tax Agree- 
ment; but see now Income Tax Conventions Interpretation Act, s. 3). 
Advance Tax Rulings: ATR-49: Long-term foreign debt. 
Definitions [s. 214]: “amateur athlete trust” — 143.1(1)(a) [to be repealed], 
143.1(1.2)(a) [proposed], 248(1); “amount” — 248(1); “assignment” — 214(14): “‘bus- 
iness” — 248(1); “Canada” — 255; “carried on business in Canada” — 253; “corpora- 
tion” — 248(1), Interpretation Act 35(1); “deferred profit sharing plan” — 147(1), 
248(1); “dividend” — 248(1); “excluded obligation” — 214(8); “fully exempt inter- 
est” — 212(3); “Governor in Council”, “Her Majesty” — Interpretation Act 35(1); “in- 
come-averaging annuity contract’ — 61(4), 248(1); “indexed debt obligation”, “indivi- 
dual” — 248(1); “mutual fund. trust’? — 132(6)-(7), 132.2(1)(q) [to be repealed], 
132.2(3)(n) [draft], 248(1); “NISA Fund No. 2”, “non-resident” — 248(1); “non-resi- 
dent-owned investment corporation” — 133(8), 248(1): “person”, “prescribed”, “prin- 
cipal amount”, “property” — 248(1); “registered education savings plan’ — 146.1(1), 
248(1); “registered retirement income fund” — 146.3(1), 248(1); “registered retirement 
savings plan” — 146(1), 248(1); “regulation” — 248(1); “resident in Canada” — 250; 
“retirement compensation arrangement”, “shareholder” — 248( 1); “taxable income 
earned in Canada” — 115(1), 248(1); “taxation year” — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3). 


215. (1) Withholding and remittance of tax — When a person 
pays, credits or provides, or is deemed to have paid, credited or pro- 
vided, an amount on which an income tax is payable under this Part, 
or would be so payable if this Part were read without reference to 
subsection 216.1(1), the person shall, notwithstanding any agree- 
ment or law to the contrary, deduct or withhold from it the amount 
of the tax and forthwith remit that amount to the Receiver General 
on behalf of the non-resident person on account of the tax and shall 
submit with the remittance a statement in prescribed form. 


Income Tax Act 


Proposed Amendment —215(1) 


and remittance of : 
de is. , 


trust t 


Tespect of which the non-resident person is liable for withholding tax under Part XIII, 
the payer is required to withhold the tax from the amount and remit it to the Receiver 
General on behalf of the non-resident. Pe ee Tee 
Subsection 215(1) is amended to ensure that, where an amount is paid or credited (or 
deemed to be paid or credited) to a trust that is deemed, by paragraph 94(3)(a), to be 
resident in Canada for the purpose of determining the trust’s liability for tax’under 
Part XIU, the payer is required to withhold the tax that would otherwise be payable 
by the trust and.to remit it to the Receiver General. i. [leds si y 
For more detail on the application of Part XIII to trusts deemed, under: paragra 4 
94(3)(a), to be resident in Canada, and to payers of amounts to such trusts, see the - 
commentary on subsection 94(3) and (4) and subsections 104(7.01) and 216(4.1). 


This amendment applies to trust taxation years that end after 2006. It also applies to 
each earlier taxation year of a trust if new subsection 94(3) applies (because of a 
valid election by the trust under the coming-into-force provision for new section 94) 


to that earlier taxation year. 


YZ 


Related Provisions: 94(3)(a)(ix), 94(4)(c) — Application of rule deeming non-resi- 
dent trust to be resident in Canada; 215(1.1) — Limitation on requirement to withhold 
tax on corporate immigration; 215(5) — Regulations reducing deduction or withhold- 
ing; 215(6) — Liability for tax; 227 — Withholding taxes — administration and en- 
forcement; 227.1 — Liability of directors; 248(7)(b)(i) — Remittance deemed made 
when received. 


History: Subsec. 215(1) amended by 2001, c. 17, subsec. 174(1), applicable to 
amounts paid, credited or provided after 2000. It formerly read: 


(1) Deduction and payment of tax — When a person pays or credits or is 
deemed to have paid or credited an amount on which an income tax is payable 
under this Part, the person shall, notwithstanding any agreement or law to the 
contrary, deduct or withhold therefrom the amount of the tax and forthwith remit 
that amount to the Receiver General on behalf of the non-resident person on 
account of the tax and shall submit therewith a statement in prescribed form. 


Selected Cases [subsec. 215(1)]: Canadian Winesecrets Inc. y. R., [2012] 1 
C.T.C. 2193 (TCC) (Deemed. dividend where no goodwill transferred to corporation by 
non-resident shareholder); Prévost Car Inc. y. R., [2009] 3 C.T.C. 160 (FCA); aff’g 
[2008] 5 C.T.C. 2306 (TCC) (OECD Commentary useful guide to treaty 
interpretation); Curragh Inc. vy. Canada, [1995] 1 C.T.C. 2163 (TCC) (Withholding 
required if payor knows that non-resident is beneficial owner of amount to be paid); 
Wenger’s Ltd. v. MNR, [1992] 2 C.T.C. 2479 (TCC) (Late payment “surcharge” on sale 
price of goods was “interest”); Nestle Enterprises Ltd. y. MNR, [1991-2 C Meer 
(TCC) (Penalty and interest upheld on grounds taxpayer had failed to “forthwith remit” 
withholding tax); Forest et al. v. R., 80 D.T.C. 6149 (FCTD) (Payments into non-re- 
sidents’ Canadian RRSPs not subject to withholding tax). 

Regulations: 105 (withholding of 15% on fees: for services); 202 (information re- 
turn); 800, 803.1 (no withholding on amounts paid or credited to authorized foreign 
bank [before Aug. 8/09] or non-resident insurer); 805 (where withholding not re- 
quired); 805.1 (certificate confirming compliance with Reg. 805); 809 (reduction in 
withholding). 

Interpretation Bulletins: IT-88R2: Stock dividends: IT-465R: Non-resident benefi- 
ciaries of trusts. 


Information Circulars: 77-16R4: Non-resident income tax. 

1.T. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 

CRA Audit Manual: 15.3.3: Withholding and reporting obligations of the payer. 


Advance Tax Rulings: ATR-49: Long-term foreign debt; ATR-69: Withholding tax 
on interest paid to non-resident persons. 


Forms: NR4 Segment; NR4 Summ: Return of amounts paid or credited to non-re- 
sidents of Canada; NR7-R: Application for refund of non-resident Part XIII tax with- 
held; NR603: Remittance of non-resident tax on income from film or video acting ser- 
vices; T3 SCH 10: Part XII.2 tax and Part XIII non-resident withholding tax. 
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(1.1) Exception — corporate immigration — Subsection (1) 
does not apply in respect of a dividend deemed to be paid under 
paragraph 128.1(1)(c.1) by a corporation to a non-resident corpora- 
tion with which the corporation was dealing at arm’s length. 


History; Subsec. 215(1.1) added by 1999, c. 22, s. 77, applicable after February 23, 
1998. ; 


(2) Idem [amount paid by agent] — Where an amount on 
which an income tax is payable ‘under this Part is paid or credited 
by an agent or other person on behalf of the debtor either by way of 
redemption of bearer coupons or warrants or otherwise, the agent or 
other person by whom the amount was paid or credited shall, not- 
withstanding any agreement or law to the contrary, deduct or with- 
hold and remit the amount of the tax and shall submit therewith a 
statement in prescribed form as required by subsection (1) and shall 
thereupon, for purposes of accounting to or obtaining reimburse- 
ment from the debtor, be deemed to have paid or credited the full 
amount to the person otherwise entitled to payment. 

Related Provisions: 94(3)(a)(ix), 94(4)(c) — Application of rule deeming non-resi- 
dent trust to be resident in Canada; 215(5) — Regulations reducing deduction or with- 
holding; 215(6) — Liability for tax; 227(8)-(8.4) — Liabilities arising from failure to 
withhold or deduct amount; 227.1 — Liability of directors. 

Regulations: 202(2) (information return); 800, 803.1 (no withholding on amounts 
paid or credited to authorized foreign bank [before Aug. 8/09] or non-resident insurer); 


805 (where withholding not required); 805.1 (certificate confirming compliance with 
Reg; 805); 809 (reduction in withholding). 


1.T. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 


(3) Idem [amount paid to agent] — Where an. amount on 
which an income tax is payable under this Part was paid or credited 
to an agent or other person for or on behalf of the person entitled to 
payment without the tax having been deducted or withheld under 
subsection (1), the agent or other person shall, notwithstanding any 
agreement or law to the contrary, deduct or withhold therefrom the 
amount of the tax and forthwith remit that amount to the Receiver 
General on behalf of the person entitled to payment in payment of 
the tax and shall submit therewith a statement in prescribed form, 
and the agent or other person shall thereupon, for purposes of ac- 
counting to the person entitled to payment, be deemed to have paid 
or credited that amount to that person. 

Related Provisions: 94(3)(a)(ix), 94(4)(c) — Application of rule deeming non-resi- 
dent trust to be resident in Canada; 215(5) — Regulations reducing deduction or with- 
holding; 215(6) — Liability for tax; 216(4), (4.1) — Optional method of payment, 
227(8)-(8.4) — Liabilities arising from failure to withhold or deduct amount; 227.1 — 
Liability of directors. 

Regulations: 202(3) (information return); 800, 803.1 (no withholding on amounts 
paid or credited to authorized foreign bank [before Aug. 8/09] or non-resident insurer), 


805 (where withholding not required); 805.1 (certificate confirming compliance with 
Reg. 805); 809 (reduction in withholding). 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents. 

1.T. Technical News: 14 (meaning of “credited” for purposes of Part XIII withhold- 
ing tax). 

Forms: NR7-R: Application for refund of non-resident Part XIII tax withheld. 


(4) Regulations creating exceptions —The Governor in 
Council may make regulations with reference to any non-resident 
person or class of non-resident persons who carries or carry on bus- 
iness in Canada, providing that subsections (1) to (3) are not appli- 
cable to amounts paid to or credited to that person or those persons 
and requiring the person or persons to file an annual return on a 
prescribed form and to pay the tax imposed by this Part within a 
time limited in the regulations. 

Related Provisions: 162(7)— Penalty for failure to comply with regulation; 
227(9) — Penalty on tax not paid; 227(9.3) — Interest on tax not paid; 227.1 — Liabil- 
ity of directors; 235 — Penalty for failure to make returns. 

Regulations: 800, 801, 803, 805, 805.1. 


Forms: T2016; Part XIII tax return — tax on income from Canada of approved non- 
resident insurers. 


(5) Regulations reducing deduction or withholding — The 
Governor in Council may make regulations in respect of any non- 
resident person or class of non-resident persons to whom any 
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amount is paid or credited as, on account of, in lieu of payment of 

or in satisfaction of, any amount described in any of paragraphs 

212(1)(h), (j) to (m) and (q) reducing the amount otherwise required 

by any of subsections (1) to (3) to be deducted or withheld from the 

amount so paid or credited. 

Related Provisions: 190.15(6) — Related financial institution; 212(1) —Tax on 

Canadian income of non-residents; 212(2) — Tax on dividends; 227.1 — Liability of 

directors. 

History: Subsec. 215(5) amended by 2001, c. 17, subsec. 174(2), applicable after 

April 1997. It formerly read: 
(5) The Governor in Council may make regulations in respect of any non-resi- 
dent person or class of non-resident persons to whom any amount is paid or 
credited as, on account of, in lieu of payment of or in satisfaction of, any amount 
described in any of paragraphs 212(1)(f), (h), G) to (m) and (q) reducing the 
amount otherwise required by any of subsections (1) to (3) to be deducted or 
withheld from the amount so paid or credited. 

Subsec. 215(5) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 177, applicable to 

amounts paid or credited after July 13, 1990. Subsec. 215(5) formerly read: 
(5) Regulations reducing: amount to be deducted or withheld — The Gover- 
nor in Council may make regulations with reference to any non-resident person 
or class of non-resident persons to whom any, amount is paid or credited as, on 
account or in lieu of payment of, or in satisfaction of, any amount described in 
paragraph 212(1)(f), (h), Gj), (), @), (m) or (q) reducing the amount otherwise 
required by subsections (1) to (3) to be deducted or withheld from the amount so 
paid or credited. 

Regulations: 805 (where withholding not required); 809 (reduction in withholding on 

s. 217 election). 

Forms: NRS5: Application by a non-resident of Canada for a reduction in the amount 

of non-resident tax required to be withheld; NR7-R: Application for refund of non- 

resident Part XIII tax withheld. 


(6) Liability for tax — Where a person has failed to deduct or 
withhold any amount as required by this section from an amount 
paid or credited or deemed to have been paid or credited to a non- 
resident person, that person is liable to pay as tax under this Part on 
behalf of the non-resident person the whole of the amount that 
should have been deducted or withheld, and is entitled to deduct or 
withhold from any amount paid or credited by that person to the 
non-resident person or otherwise recover from the non-resident per- 
son any amount paid by that person as tax under this Part on behalf 
thereof. 

Related Provisions: 94(3)(a)(ix), 94(4)(c) — Application of rule deeming non-resi- 
dent trust to be resident in Canada; 227(8.4) — Parallel provision for other withholding 
taxes; 227.1 — Liability of directors where corporation fails to withhold. 


Selected Cases [subsec. 215(6)]: RMM Canadian Enterprises Inc. v. R., [1997] 3 
C.T.C. 2103 (TCC) (Agent or instrumentality used to distribute deemed didvidend 
under s. 215 or s. 159); Harrowston Corp. v. Canada, [1997] 1 C.T.C. 101 (FCA) 
(Liability to pay tax did not result in deductible bad debt); Crown Forest Industries Ltd. 
y. Canada, [1992] 2 C.T.C. 1 (FCTD); aff'd (Nov. 8, 1993), Doc. A-1103-92, A-1104- 
92, A-1105-92 (FCA) (Corporation liable to, but exempt from, U.S. tax was resident in 
U.S. under treaty by virtue of place of management and business), Alberta Gas 
Ethylene Co. Ltd. v. Canada, [1990] 2 C.T.C. 171 (FCA) (Interest on loan by non- 
resident subsidiary to resident parent subject to withholding tax; agency argument 
rejected); R. v. Saint John Shipbuilding and Dry Dock Co. Ltd., [1980] C.T.C. 352 
(FCA) (Payments for use of data stored on computer tape not taxable); R. v. Farmparts 
Distributing Ltd., [1980] C.T.C. 205 (FCA) (Payments for merchandising technique 
were taxable within scope of “plan”, “process” or “property”; payments for right to buy 
and sell machine not “rent, royalties or similar payments”). 


CRA Audit Manual: 15.3.3: Withholding and reporting obligations of the payer. 


Selected Cases [s. 215]: Wright v. R., [2001] 3 C.T.C. 2426 (TCC) (Where non- 
resident elects under s. 216, no further liability for withholding taxes under s. 215). 

Definitions [s. 215]: “amount” — 248(1); “arm’s length” — 251(1), 260(10) [to be 
renumbered 260(9.1)]; “business” — 248(1); “Canada” — 255; “carry on business in 
Canada” — 253; “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 


248(1); “Governor in Council” — Interpretation Act 35(1); “non-resident”, “person”, 
“prescribed”, “regulation” — 248(1). 
Interpretation Bulletins [s. 215]: IT-88R2: Stock dividends; IT-109R2: Unpaid 


amounts; IT-362R: Patronage dividends. 


216. (1) Alternatives re rents and timber royalties — Where 
an amount has been paid during a taxation year to a non-resident 
person or to a partnership of which that person was a member as, on 
account of, in lieu of payment of or in satisfaction of, rent on real 
property in Canada or a timber royalty, that person may, within 2 
years (or, where that person has filed an undertaking described in 
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subsection (4) in respect of the year, within 6 months) after the end 
of the year, file.a return of income under Part I in the form pre- 
scribed for a person resident in Canada for that year and the non- 
resident person shall, without affecting the liability of the non-resi- 
dent person for tax otherwise payable under Part I, thereupon be 
liable, in lieu of paying tax under this Part on that amount, to pay 
tax under Part I for the year as though 


__ Proposed Amendment — 216(1) opening words” 


216. (1) Alternatives re rents and timber royalties — If an 
amount has been paid during a taxation year to a n 


account of, in lieu of payment of or in satisfaction of, rent on real 
or immovable property in Canada or a timber royalty, that person 


may, within two years (or, if that person has filed an undertaking — 


described in subsection (4) in respect of the year, within si 


months) after the end of the year, file a return of income under — 


Part I for that year in prescribed form. On so filing and without 
affecting the liability of the non-resident person for tax otherwise 
payable under Part I, the non-resident person is, in lieu of paying 
tax under this Part on that amount, liable to pay tax under Part I 
for the year as though . eye ieee 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
141(1), will amend the opening words of subsec. 216(1) to read as above, applicable | 
to taxation years that end after December 20, 2002. 

Technical Notes (July 2010): Section 216 allows a non-resident person to file.a _ 
return of income under Part I in respect of rent on real property in Canada or timber 
royalties and to pay, instead of the non-resident withholding tax under Part XII, tax. 
under Part I on the basis of the non-resident’s income from the rent or royalties. 
Subsection 216(1), which provides the basic rule permitting a non-resident to be 
taxed under Part I of the Act on this income, is amended to improve its structure and 
language. Most of the changes are stylistic; the amendment also updates the subsec- 
tion’s reference to the form of the non-resident’ s Part I tax return, to reflect the im- 
plementation of a special return for these. non-residents. 


(a) the non-resident person were a person resident in Canada and 
not exempt from tax under section 149; 


(b) the non-resident person’s income from the non-resident per- 
son’s interest in real property in Canada, timber resource proper- 
ties and timber limits in Canada and the non-resident person’s 
share of the income of a partnership of which the non-resident 
person was a member from its interest in real property in Can- 
ada, timber resource properties and timber limits in Canada were 
the non-resident person’s only income; 


Proposed Amendment — 216(1)(b) 


(b) the non-resident person’s income from the non-resident 
person’s interest in real property, or real right in immovables, 
in Canada and interest in, or for civil law right in, timber re- 
source properties and timber limits in Canada, and the non- 
resident person’s share of the income of a partnership of which 
the non-resident person was a member from its interest in real 
property, or real right in immovables, in Canada and interest 
in, or for civil law right in, timber resource properties and tim- 
ber limits in Canada, were the non-resident person’s only > 
income; — a ee 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
245(1), will amend para. 216(1)(b) to read as above, to come into force on Royal 
Assent. os 


Technical Notes (July 2010): See under 12(4). 


(c) the non-resident person were entitled to no deductions from 
income for the purpose of computing the non-resident person’s 
taxable income; and 


(d) the non-resident person were entitled to no deductions under 
sections 118 to 118.9 in computing the non-resident person’s tax 
payable under Part I for the year. 


Proposed Amendment — Recapture on donation of 
ad as _ fental property to charity — 8 
Letter from Dept. of Finance, Feb. 15, 2000: See under 118.1(5.4), (6). 


son or to a partnership of which that person was a member as, on _ 


Income Tax Act 


Related Provisions: 13(21) — “Timber resource property”; 96 — Partnerships and 
their members; 120(1) — Additional tax on income not earned in a province; 
150.1(5) — Electronic filing; 216(8) — Restriction on deduction; 220(3) — Extension 
of time for making return; 248(4) — Interest in real property; 248(4.1) — Meaning of 
“teal right in immovables”; 250.1(b) — Calculation of income of non-resident person. 
History: That portion of subsec. 216(1) preceding para. (a) substituted by 1994, c. 7, 
Sch. II (1991, c. 49), s. 178, applicable to taxation years ending after July 13, 1990. 
That portion formerly read: 


216. (1) Where an amount has been paid during a taxation year to a non-resident 
person, or to a partnership of which the non-resident person was a member, as, 
on account or in lieu of payment of, or in satisfaction of, rent on real property in _ 
Canada or a timber royalty, the non-resident person may, within 2 years from the 
end of the taxation year, file a return of income under Part I in the form pre- 
scribed for a person resident in Canada for that taxation year and shall, without 
affecting the non-resident person’s liability for tax otherwise payable under Part 
I, thereupon be liable, in lieu of paying tax under this Part on that amount, to pay 
tax under Part I for that taxation year as though 
Selected Cases [subsec. 216(1)]: R. v. Merali, [1988] 1 C.T.C. 320 (FCA) (Non- 
capital losses not deductible to non-resident electing under provision carried forward to 
year in respect of which taxpayer became resident). 
Interpretation Bulletins: IT-81R: Partnerships — income of non-resident partners; 
IT-88R2: Stock dividends; IT-109R2: Unpaid amounts; IT-121R3: Election to capital- 
ize cost of borrowed money (archived); IT-393R2: Election re tax on rents and timber 
royalties — non-residents; IT-434R: Rental of real property by individual. 
Information Circulars: 77-16R4: Non-resident income tax. 
CRA Audit Manual: 15.3.5: Election by a non-resident to be taxed under Part I. 
Forms: T1 General income tax return; T2: Corporation income tax return; T2 SCH 97: 
Additional information on non-resident corporations in Canada; T3: Statement of trust 
income allocations and designations; NR6: Undertaking to file an income tax return by 
a non-resident receiving rent from real property or receiving a timber royalty; T1159: 
Income tax return for electing under s. 216; T4144: Income tax guide for electing under 
section 216. 


(2) Idem — Where a non-resident person has filed a return of in- 
come under Part I as permitted by this section, the amount deducted 
under this Part from 


(a) rent on real property or from timber royalties paid to the per- 
son, and 


(b) the person’s share of the rent on real property or from timber 
royalties paid to a partnership of which the person is a member 


_ Proposed Amendment — 216(2)(a), (b) 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), 
245(2), will amend paras. 216(2)(a) and (b) by substituting “real or immovs 
perty” for “real property” in each, to come into force on Royal Assent. 
Technical Notes (July 2010): See under 12(4). pei 


and remitted to the Receiver General shall be deemed to have been 
paid on account of tax under this section and any portion of the 
amount so remitted to the Receiver General in a taxation year on the 
person’s behalf in excess of the person’s liability for tax under this 
Act for the year shall be refunded to the person. 


(3) Idem — Part I is applicable, with such modifications as the cir- 
cumstances require, to payment of tax under this section. 


(4) Optional method of payment — Where a non-resident per- 
son or, in the case of a partnership, each non-resident person who is 
a member of the partnership files with the Minister an undertaking 
in prescribed form to file within 6 months after the end of a taxation 
year a return of income under Part I for the year as permitted by this 
section, a person who is otherwise required by subsection 215(3) to 
remit in the year, in respect of the non-resident person or the part- 
nership, an amount to the Receiver General in payment of tax on 
rent on real property or on a timber royalty may elect under this 
section not to remit under that subsection, and if that election is 
made, the elector shall, 


Proposed Amendment — 216(4) opening words 
(4) Optional method of payment — If a non-re yer: 
or, in the case of a partnership, each non-resident pers mn who 
member of the partnership files with the Minister an undert: 
in prescribed form or the end of a 


file within 6 months after t 
tion year a return of income under Part I for the year as peri 
by this section, a person who is otherwise required by. subsection _ 
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(a) when any amount is available out of the rent or royalty re- 
ceived for remittance to the non-resident person or the partner- 
ship, as the case may be, deduct 25% of the amount available 
and remit the amount deducted to the Receiver General on be- 
half of the non-resident person or the partnership on account of 
the tax under this Part; and 


(b) if the non-resident person or, in the case of a partnership, a 
non-resident person who is a member of the partnership 


(i) does not file a return for the year in accordance with the 
undertaking, or 


(ii) does not pay under this section the tax the non-resident 
person or member is liable to pay for the year within the time 
provided for payment, 


pay. to the Receiver General, on account of the non-resident per- 
son’s or the partnership’s tax under this Part, on the expiration 
of the time for filing or payment, as the case may be, the full 
amount that the elector would otherwise have been required to 
remit in the year in respect of the rent or royalty minus the 
amounts that the elector has remitted in the year under paragraph 
a in eae of the rent or royalty: 


Chnadian agents while at the same tim protecting Can ay 
objectives, we are prepared to consider a system which would ‘require non-r 


perty owners to post security with Revenue Canada in order to take advan’ e of the 
election to file an income tax return. and avoid having | tax withheld on the gross. amount 


of the rental payments. Where the non-resid to pay the required. amount 0 


within the specified time, the government would be able to look to the security; accord- 


ingly, the Canadian agent’s exposure to tax could be reduced. In this context, accept- 
able security could be similar to that which is required under section 116 of the Act. 


S. 216(4.1)(b) 


miunitted to. this proposal; it remains our view that he cur- 
y well from the government’ s viewpoint and implementa- 
h : 


Related Provisions: 96 — Partnerships and their members; 216(1) — Alternative re 
rents and timber royalties. 


History: Subsec. 216(4) amended by 1998, c. 19, s. 217, applicable to amounts paid or 
credited after November 1991. Subsec. 216(4) formerly read: 


(4) Where a non-resident person or each non-resident person who is a member of 
a partnership has filed with the Minister an undertaking in prescribed form to file 

a return of income under Part I for a taxation year as permitted by this section 
but within 6 months from the end of the taxation year, a person who is otherwise ‘ 
required by subsection 215(3) to remit in the year an amount to the Receiver 
General in payment of tax on rent on real property or in payment of tax on a 
timber royalty may elect, by virtue of this section, not to remit under that subsec- 
tion but if the [elector] does so elect 


(a) the [elector] shall, when any amountis available out of the rent or royalty 
received for remittance to the non-resident’ person or the partnership, as the 
case may be, deduct therefrom 25% thereof and remit the amount deducted 
to the Receiver General on behalf of the non-resident person or the partner- 
ship on account of the tax under this Part, and 


(b) the [elector] shall, if the non-resident person or each non-resident person 
who is a member of the partnership 


(i) does not file ‘a return for the taxation year in accordance with the 
undertaking filed by the non-resident person or member with the Min- 
ister, or 


(ii) does not pay the tax the non-resident person or member is liable to 
pay for the taxation year under this section within the time limited for 
payment, 


pay to the Receiver General, on the expiration of the time for filing or pay- 
ment, as the case may be, the full amount that the [elector] would otherwise 
have been required to remit in the year minus the amounts that the [elector] 
has remitted in the year under paragraph (a). 


Forms: NR6: Undertaking to file an income tax return by a non-resident receiving rent 
from real property or receiving a timber royalty; T1159: Income tax return for electing 
under s. 216; T2 SCH 97: Additional information on non-resident corporations in Can- 
ada; T4144: Income tax guide for electing under section 216. 


Proposed Addition — 2 6(4. 1) 


(4. 1b Optional method. of payment - — Ifa trust 1s dscaee: ee 
ident in Canada for a taxation year for 

a urpose of « omputing the trust’s income for the year, a person 
equired by subsection 215(3) to remit in the~ 

year, in respect of the trust, an amount to the Receiver General in’ 
payed) of tax on rent on real or immovable property or on a— 
; , pe ribed form filed with the Minister — 

it ‘under’ Subspetion Greer in ee" 


1e. year within th equi 
pint of the time for Ae or payment, as the 
he Receiver General, on account of the 
‘ Part I, the amount by which the full. amount 
__ that th lector aul otherwise have been required to remit in. 
the year in respect of the rent or royalty exceeds the amounts. 
_ that the elector has remitted in the ens under aeoqronle er in 
__ respect of the rent or royalty. . no abpis 
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of such income. Where the conditions of subsection 216(4) are satisfied, the rule 
requiring a Canadian payer (or agent of the payee pursuant to s. 215(3)) to remit 25% 
of the gross payment to the Receiver General does not apply; instead, only 25% of — 


the net amount of income received by the non-resident’s agent need be remitted. 


Although an otherwise non-resident trust to which paragraph 94(3)(a) applies is 
deemed resident in Canada for the purposes of determining the trust’s liability under 
Part XI on amounts paid or credited to the trust, for the purpose of determining the 
liability of a Canadian payer on amounts paid or credited to the trust, the trust is 
effectively treated as non-resident (see paragraph 94(4)(c) and section 215). 


Subsection 216(4.1) is introduced to provide a measure of relief in these circum- 
stances, Under that subsection, if a trust is deemed by subsection 94(3) to be resident 
in Canada for a taxation year for the purpose of computing the trust’s income for the 
year, a person who is otherwise required by subsection 215(3) to remit in the year, in 
respect of the trust, an amount to the Receiver General in payment of tax on rent on 
real property or on a timber royalty may elect in prescribed form filed with the Min- 
ister under subsection 216(4.1) not to remit under subsection 215(3) in respect of 
amounts received after the election is made. Under paragraphs 216(4.1)(a) and (b), if 
that election is made, the elector is required to, 


* when any amount is available out of the rent or royalty received for remittance to 
the trust, deduct 25% of the amount available and remit the amount deducted to 
the Receiver General on behalf of the trust on account of the trust’s tax under 
Part I; and 


. 


if the trust does not file a return for the year as required by section 150, or does 
not pay the tax that the trust is liable to pay under Part I for the year within the 
time required by that Part, on the expiration of the later of the time for filing or 
payment, as the case may be, pay to the Receiver General, on account of the 
trust's tax under Part I, the amount by which the full amount that the elector 
would otherwise have been required to remit in the year in respect of the rent or 
royalty exceeds the amounts that the elector has remitted in the year under para- 
graph 216(4.1)(a) in respect of the rent or royalty. 

This amendment applies to trust taxation years that end after 2006. It also applies to 
each earlier taxation year of a trust if new subsection 94(3) applies (because of a 
valid election by the trust.under the coming-into-force provision for new section 94) 
to that earlier taxation year. An election referred to in new subsection 216(4.1) is 
deemed to have been filed with the Minister on a timely basis if it is filed on or 
before the trust's filing-due date for the taxation year of the trust that includes the 
day on which the new rules are assented to. - 


(5) Disposition by non-resident of interest in real 
property, timber resource property or timber limit — 
Where a person or a trust of which that person is a beneficiary has 
filed a return of income under Part I for a taxation year as permitted 
by this section or as required by section 150 and, in computing the 
amount of the person’s income under Part I an amount has been 
deducted under paragraph 20(1)(a), or is deemed by subsection 
107(2) to have been allowed under that paragraph, in respect of real 
property in Canada, a timber resource property or a timber limit in 
Canada, the person shall, within the time prescribed by section 150 
for filing a return of income under Part I, file a return of income 
under Part I, in the form prescribed for a person resident in Canada, 
for any subsequent taxation year in which the person was a non- 
resident person and in which that real property, timber resource pro- 
perty or timber limit or any interest therein is disposed of, within 
the meaning of section 13, by the person or by a partnership of 
which the person is a member, and the person shall, without affect- 
ing the person’s liability for tax otherwise payable under Part I, 
thereupon be liable, in lieu of paying tax under this Part on any 
amount paid, or deemed by this Part to have been paid to the person 
or to a partnership of which the person is a member in that subse- 
quent taxation year in respect of any interest in real property, timber 
resource property or timber limit in Canada, to pay tax under Part I 
for that subsequent taxation year as though 


Income Tax Act 


op ones eibeticiicre 2166) 
isposition by non-resident. 


iden 


person is non-resident and in which the person, or a partnership of _ 
which the person is a member, disposes of that property or any — 
interest, or for civil law any right, in it. On so filing and without - 


affecting the person’s liability for tax otherwise payable unde 
Part I, the person is, in lieu of paying tax under this Part on any 


amount paid, or deemed by this Part to have been paid, in that 
subsequent taxation year in respect of any interest in, or for civ. 
law any right in, that property to the person or to a partnership of — 
which the person is a member, liable to pay tax under Part I for — 


that subsequent taxation year as though 


Application: The July 16, 2010 draft legislation (Part_1—technical),, subsec, 
141(2), will amend the opening words of subsec. 216(5) to read as above, applicable — 


to taxation years that end after December 20, 2002. : 
Technical Notes (July 201 0): In general terms, subsection 216(5) requires 


Ye 


ea 
person who has previously made an election under subsection 216(1), and who has 
claimed capital cost allowance in computing income under the subsection, ‘must file a 
return of income for the year in which the property that was the subject of the elec- 
tion is disposed of. Subsection 216(5) is modified in the same manner as subsection 


216(1), again with the main change being an updated description of the relevant 
form. - 7 te — os 


Letter from Dept. of Finance, Feb. 15, 2000: See under 118.1(5.4), (6). 


(a) the person were a person resident in Canada and not exempt 
from tax under section 149: 


(b) the person’s income from the person’s interest in real pro- 
perty, timber resource property or timber limits in Canada and 
the person’s share of the income of a partnership of which the 
person was a member from its interest in real property, timber 
resource property or timber limits in Canada were the person’s 
only income; 


_ Proposed Amendment — 216(5)(b) : 


(b) the person’s income from the person’s interest in real 
perty, or real right in immovables, in Canada or interest in, 
for civil law right in, timber resource properties and timber 
limits in Canada, and the person’s share of the income of a_ 
partnership of which the person was a member from its interest 
in real property, or real right in immovables, in Canada or in- 
terest in, or for civil law right in, timber resource properties 
and timber limits in Canada, were the person’s only income; 
Application: The July 16, 2010 draft legislation (Part 2— bijuralism), subs 
245(4), will amend para. 216(5)(b) to read as above, to come into fe 
Assent. a _ 
Technical Notes (July 2010): See under 12(4). 7 


(c) the person were entitled to no deductions from income for 
the purpose of computing the person’s taxable income; and 


(d) the person were entitled to no deductions under sections 118 
to 118.9 in computing the person’s tax payable under Part I for 
the year. 


Related Provisions: 110.1(3)(b)(i), 118. 1(6)(b)(i) — Reduced recapture on donation 
of property to charity; 150.1(5)— Electronic filing; 216(6) — Saving provision; 
216(7) — Election; 216(8) — Restriction on deduction; 248(4) — Interest in real pro- 
perty; 248(4.1) — Meaning of “real right in immovables”’. 


Selected Cases [subsec. 216(5)]: R. v. Arnos et al., [1982] 1 C.T.C. 186 (FCA) 
(Under Canada-U.S. Tax Convention, recapture not applicable to non-resident benefici- 
ary after Canadian trustee transferred property on which capital cost allowance was 
deducted); Deitcher y. R., [1979] C.T.C. 500 (FCTD) (Capital cost allowance deducted 
by non-resident electing to be taxed as resident recaptured on sale of property); 
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Bessemer Trust Co. v. MNR, 1973] C.T.C. 12 (FCA) (Capital cost allowance deducted 
by non-resident trust electing to be taxed as resident recaptured on sale of property). 


(6) Saving provision — Subsection (5) does not apply to require 
a non-resident person 


(a) to file a return of income. under Part I for a taxation year 
unless, by filing that return, there would be included in comput- 
ing the non-resident person’s income under Part I for that year 
an amount by virtue of section 13; or 


(b) to include in computing the non-resident person’s income for 
a taxation year any amount to the extent that that amount has 
been included in computing the non-resident person’s taxable in- 
come earned in Canada for that taxation year by virtue of any 
provision of this Act other than subsection (5). 


Related Provisions: 13(1) —Recaptured depreciation. 


(7) Election — Where, by virtue of subsection (5), 'a non-resident 
person is liable, to pay tax under Part I for a taxation year, for 
greater certainty section 61 is not applicable in computing the non- 
resident person’s income for the year. 


(8) Restriction on deduction — For greater certainty, in deter- 
mining the amount of tax payable by a non-resident person under 
Part I for a taxation year by reason of subsection (1) or (5), no de- 
duction in computing the non-resident person’s income or tax paya- 
ble under Part I for the year shall be made to the extent that such a 
deduction by non-resident persons is not permitted under Part I. 
Selected Cases [s. 216]: Wright v. R., [2001] 3 C.T.C, 2426 (TCC) (Where non- 
resident elects under s. 216, no further liability for withholding taxes under s. 215). 
Definitions [s. 216]: “amount” — 248(1); “Canada”? — 255, Interpretation Act 
35(1); “filing-due date’ — 248(1); “immovable” — Quebec Civil Code art. 900-907; 
“Gnterest” — in real property 248(4); “Minister” — 248(1); “month” — Interpretation 
Act 35(1); “non-resident” — 248(1); “person”, “prescribed”, “property” — 248(1); 
“real right” — 248(4.1); “resident in Canada’” — 250; “tax payable” — 248(2); “taxa- 
ble income” — 2(2), 248(1); “taxation year” — 249; “timber resource property” — 
13(21), 248(1); “trust” — 104(1), 248(1), (3). 

Interpretation Bulletins [s. 216]: See under subsec. 216(1). 


216.1 (1) Alternative re acting services — No tax is payable 
under this Part on any amount described in subsection. 212(5.1) that 
is paid, credited or provided to a non-resident person in a taxation 
year if the person 


(a) files with the Minister, on or before the person’s filing-due 
date for the year, a return of income under Part I for the year; 
and 


(b) elects in the return to have this section apply for the year. 


Related Provisions: 215(1) — Payor ‘required to withhold even if election filed; 
216.1(2) — Amounts withheld and remitted credited against Part I obligation; 
216.1(3) — Where corporation makes payment to actor. 


Forms: T1287: Application by a non-resident of Canada (individual) for a reduction in 
the amount of non-resident tax required to be withheld on income earned from acting in 
a film or video production; T1288: Application by a non-resident of Canada (corpora- 
tion) for a reduction in the amount of non-resident tax required to be withheld on in- 
come earned from acting in a film or video production. 


(2) Deemed Part | payment —If in respect of a particular 
amount paid, credited or provided in a taxation year, a non-resident 
person has complied with paragraphs (1)(a) and (b), any amount 
deducted or withheld and remitted to the Receiver General on: be- 
half of the person on account of tax under subsection 212(5.1) in 
respect of the particular amount is deemed to have been paid on 
account of the person’s tax under Part I. 


(3) Deemed election and restriction — Where a corporation 
payment (within the meaning assigned by subsection 212(5.2)) has 


S. 217(4)(b) 


been made to a non-resident corporation in respect of an actor and 
at any time the corporation makes an actor payment (within the 
meaning assigned by subsection 212(5.2)) to or for the benefit of 
the actor, if the corporation makes an election under subsection (1) 
for the taxation year in which the corporation payment is made, the 
actor is deemed to make an election under subsection (1) for the 
taxation year of the actor in which the corporation makes the actor 
payment. 

History: S. 216.1 added by 2001, c. 17, s. 175, applicable to 2001 et seq. 
Definitions [S. 216.1]: “actor payment” — 212(5.2); “amount” — 248(1); “corpora- 
tion” — 248(1), Interpretation Act 35(1); “corporation payment” — 212(5.2); “filing- 
due date”, “Minister”, “non-resident”,.“‘person” — 248(1); “taxation year” — 249. 


217. (1) Alternative re Canadian benefits — In this section, a 
non-resident person’s “Canadian benefits” for a taxation year is the 
total of all amounts each of which is an amount paid or credited in 
the year and in respect of which tax under this Part would, but for 
this section, be payable by the person because of any of paragraphs 
212(1)(h), (j) to (m) and (q). 


(2) Part | return — No tax is payable under this Part in respect of 
a non-resident person’s Canadian benefits for a taxation year if the 
person 


(a) files with the Minister, within 6 months after the end of the 
year, a return of income under Part I for the year; and 


(b) elects in the return to have this section apply for the year. 
Related Provisions: 150.1(5) — Electronic filing; 217(3)-(6) — Part I tax payable 
when election made. 

Regulations: 809 (reduced withholding tax). 
CRA Audit Manual: 15.3.5: Election by a non-resident to be taxed under Part I. 
Forms: See at end of s. 217. 


(3) Taxable income earned in Canada — Where a non-resi- 
dent person elects under paragraph (2)(b) for a taxation year, for the 
purposes of Part I 


(a) the person is deemed to‘have been employed in Canada in 
the year; and 


(b) the person’s taxable income earned in Canada for the year is 
deemed to be the greater of 


(i) the amount that would, but for subparagraph. (ii), be: the 
person’s taxable income earned in Canada for the year if 


(A) paragraph 115(1)(a) included the following subpara- 

graph after subparagraph (i): 
“(.1) the non-resident person’s Canadian benefits 
for the year, within the meaning assigned by subsec- 
tion 217(1),”, and 

(B) paragraph 115(1)(f) were read as follows: 


“(f), such. of the other deductions permitted for the 
purpose of computing taxable income as can reason- 
ably be considered wholly applicable to the amounts 
described in subparagraphs (a)(i) to (vi).”; and 
(ii) the person’s income (computed without reference to sub- 
section 56(8)) for the year minus the total of such of the de- 
ductions permitted for the purpose of computing taxable in- 
come as can reasonably be considered wholly applicable to 
the amounts described in subparagraphs 115(1)(a)(i) to (vi). 
Related Provisions: 2(3) — Tax payable under Part I as a result of being deemed 
employed in Canada; 250.1(b) — Calculation of income of non-resident person. 
CRA Audit Manual: 15.3.5: Election by a non-resident to be taxed under Part I. 


(4) Tax credits — limitation — Sections 118 to 118.91 and 
118.94 do not apply in computing the tax payable under Part I for a 
taxation year by a non-resident person who elects under paragraph 
(2)(b) for the year, unless 


(a) where section 114 applies to the person for the year, all or 
substantially all of the person’s income for the year is included 
in computing the person’s taxable income for the year; or 


(b) in any other case, all or substantially all of the person’s in- 
come for the year is included in computing the amount deter- 
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mined under subparagraph (3)(b)(i) in respect of the person for 


the year. 
(5) Tax credits allowed — In computing the tax payable under 


Part I for a taxation year by a non-resident person to whom neither 


paragraph (4)(a) nor paragraph (4)(b) applies for the year there 
may, notwithstanding section 118.94 and subsection (4), be de- 
ducted the lesser of 


(a) the total of 


(i) such of the amounts that would have been deductible 
under any of section 118.2, subsections 118.3(2) and (3) and 
sections 118.6, 118.8 and 118.9 in computing the person’s 
tax payable under Part I for the year if the person had been 
resident in Canada throughout the year, as can reasonably be 
considered wholly applicable, and 


(ii) the amounts that would have been deductible under any 
of sections 118 and 118.1, subsection 118.3(1) and sections 
118.5 and 118.7 in computing the person’s tax payable under 
Part I for the year if the person had been resident in Canada 
throughout the year, and 


(b) the appropriate percentage for the year of the person’s Cana- 
dian benefits for the year. 


(6) Special credit — In computing the tax payable under Part I 
for a taxation year by a non-resident who elects under paragraph 
(2)(b) for the year, there may be deducted the amount determined 
by the formula 


Gx0)) 


Ax( B 


where 


A. is the amount of tax under Part I that would, but for this subsec- _ 


tion, be payable by the person for the year; 


B is the amount determined under subparagraph (3)(b)(ii) in re- 
spect of the person for the year; and 


C is the amount determined under subparagraph (3)(b)(i) in respect 
of the person for the year. 


Related Provisions: 257 — Formula cannot calculate to less than zero. 


History: Subpara. 217(3)(b)(ii) amended by 1998, c. 19, s. 64, applicable to 1997 er 
seq. Subpara. 217(3)(b)(ii) formerly read: 


(ii) the person’s income for the year, minus the total of such of the deductions 
permitted for the purpose of computing taxable income as can reasonably be 
considered wholly applicable to the amounts described in subparagraphs 
115(1)(a)(i) to (vi). 


S. 217 amended by 1997, c. 25, s. 64, applicable to 1997 et seq. S. 217 formerly read: 


217. Election respecting certain payments — Where by virtue of any one or 
more of paragraphs 212(1)(f), (h), (j) to (m) and (q) a non-resident person would 
otherwise be liable to pay tax under this Part on one or more amounts paid or 
credited to the non-resident person in a taxation year and that person has, within 
6 months after the end of the year, filed a return of income under Part I for the 
year and so elected therein, the following rules apply: 


(a) notwithstanding subsection 212(1), no tax under this Part is payable by 
the non-resident person on those amounts; 


(b) notwithstanding section 115, for the purposes of computing that person’s 
taxable income earned in Canada for the year, 


(i) paragraph 115(1)(a) shall be read as though it included the following 
subparagraph: 


“(i.1) amounts paid or credited to the non-resident person in the 
year on which that person would, under any of paragraphs 
212(1)(), (h), (j) to (m) and (q) be liable to pay tax under Part 
XIII if no election were made under section 217,”, and 


(ii) all that portion of subsection 115(1) following paragraph (c) shall be 
read as follows: 


“minus the total of such of the deductions from income permitted 
for the purpose of computing taxable income as may reasonably 
be considered wholly applicable”; and 


(c) notwithstanding sections 118,91 and 118.94, where the non-resident per- 
son is an individual more than '/2 of whose income for the year is included in 
the individual’s taxable income or taxable income earned in Canada for the 
year, as the case may be, section 118.94 shall, where the individual so elects 


Income Tax Act 


in the return, be applied in respect of the individual for the year as if it read 
as follows: 


“118.94 Sections 118 to 118.91 do not apply for the purpose of .com- 
puting the tax payable under this Part for a taxation year by an indivi- 
dual who was non-resident at any time in the year, except that for the 
purpose of computing the tax payable under this Part for the year there 
may be deducted the total of 


(a) such of the amounts that would have been deductible under 
any of section 118.2, subsections 118.3(2) and (3). and sections 

- 118.6, 118.8 and 118.9 for the purpose of computing the indivi- 
dual’s tax payable under this Part for the year if the individual had 
been resident in Canada throughout the year, as can reasonably be 
considered wholly applicable, and 


(b) the amounts that would have been deductible under sections 
118 and 118.1, subsection 118.3(1) and sections 118.5 and 118.7 
for the purpose of computing the individual’s tax payable under 
this Part for the year if the individual had been resident in Canada 
throughout the year, ater 


not exceeding the appropriate percentage for the year of the total of all 
amounts each of which is an amount paid or credited to the individual 
in the year on which the individual would, under any of paragraphs 
212(1)(£), (h), (j) to (m) and (q) be liable to pay tax under Part XIII if 
no election were made under section 217.” 


Subpara. 217(b)(i) and the closing words of the version of s. 118.94 quoted within para. 
217(c) amended by 1996, c. 21, subsecs. 56(1), (2), applicable to 1996 et seg. Subpara. 
(b)(i) and the closing words of s. 118.94 quoted in 217(c) formerly read: 


(i) there shall be added to the total of the amounts determined under subpara- 
graphs 115(1)(a)(i) to (v) in respect of that person the total of amounts each of 
which is an amount paid or credited to the non-resident person in the year on 
which that person would, by virtue of any one or more of paragraphs 212(1)(f), 
(h), (j) to (m) and (q), be liable to pay tax under this Part if paragraph 212(1)(h) 
were read without reference to subparagraphs 212(1)(h)(i) and (ii), and 


and read the closing words of 118.94 as quoted in 217(c) as follows: 


not exceeding the appropriate percentage for the year of the total of all amounts 

each of which is an amount paid or credited ‘to the individual in the year on: 
which the individual would, under any of paragraphs 212(1)(f), (h), (j) to (m) 
and (q), be liable to pay tax under Part XIII if paragraph 212(1)(h) were read 
without reference to subparagraphs 212(1)(h)(i) and (ii), and no election were 
made under section 217. 


Para. 217(c) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 179(1), applicable 
to 1991 et seq.; and (by subsec. 179(3)), for the 1988 to 1990 taxation years, paras. 
118.94(a) and (b), as those paras, apply for the purpose of para. 217(c), shall be read as 
follows: 


(a) such of the amounts that would have been deductible under any of section 
118.2, subsections 118.3(2) and (3) and sections 118.6, 118.8 and 118.9 for the 
purpose of computing the individual’s tax payable under this Part for the year if 
the individual had been resident in Canada throughout the year, as can reasona- 
bly be considered to be wholly applicable; and 


(b) the amounts that would have been deductible under sections 118 and 118.1, 
subsection 118.3(1) and sections 118.5 and 118.7 for the purpose of computing 
the individual’s tax payable under this Part for the year if the individual had been 
resident in Canada throughout the year. 


Para. 217(c) formerly read: 


(c) notwithstanding section 118.94, where the person is an individual, that sec- 
tion shall be read as follows: 


“118.94 Sections 118 to 118.9 do not apply for the purpose of computing 
the tax payable under this Part for a taxation year by a non-resident indivi- 
dual except that for the purpose of computing the individual’s tax payable 
under this Part for the year there may be deducted 


(a) such of the amounts that would have been deductible under any of 
sections 118.1 and 118.2, subsections 118.3(2) and (3) and sections, 
118.5 to 118.9 for the purpose of computing the individual’s tax paya- 
ble under this Part for the year had the individual been resident in 
Canada throughout the year, as may reasonably be considered wholly 
applicable; and 


(b) the amounts that would have been deductible under section 118 
and subsection 118.3(1) for the purpose of computing the individual’s 
tax payable under this Part for the year had the individual been resi- 
dent in Canada throughout the year.” 


Selected Cases [s. 217]: Yaremy v. Canada, [1994] 2 C.T.C.:2402 (TCC) (Election 
under s. 217 could not later be reversed), é ; 

Definitions [s. 217]: “amount”, “appropriate percentage” — 248(1); “Canada” — 
255; “Canadian benefits” — 217(1); “individual”, “Minister”, “non-resident”, “per- 
son” — 248(1); “resident in Canada” — 250; “tax payable” — 248(2); “taxable in- 


come” — 2(2), 248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxa- 


tion year” — 249. 
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Regulations [s. 217]::809 (reduced withholding tax). 


Interpretation Bulletins [s. 217]: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts; IT-171R2: Non-resident individuals — computation of taxable income earned 


in Canada and non-refundable tax credits (archived), IT-337R2: Retiring allowances. 


Forms [s. 217]: NR5: Application by a non-resident of Canada for a reduction in the 
amount of non-resident tax required to be withheld; NR7-R: Application for refund of 
non-resident Part XIII tax. withheld; T4056: Emigrants and income tax [guide]; T4145: 
Electing under section 217 of the Income Tax Act [guide]. 


218. (1) Loan to wholly-owned subsidiary — For the purposes 
of this Act, where 7 {3 Mt tye 


(a) a non-resident corporation (in this section referred to as the 
“parent corporation”) is indebted to ! 


(i) a person resident in Canada, or 


2 
(ii) a non-resident insurance corporation carrying on business 
in Canada, . 
(in this section referred to as the “creditor”) under an arrange- 
ment whereby. the parent corporation is required. to pay interest 
in Canadian currency,.and 


(b) the parent corporation has lent the money in respect'of which 
it is so indebted, or a part thereof, to a subsidiary wholly-owned 
corporation resident in Canada whose principal business is the 
making of loans (in this section referred to as. the “subsidiary 
corporation”) under an arrangement whereby the subsidiary cor- 
poration is required to repay the loan to the parent corporation 
with interest at the same rateias is payable by the parent corpora- 
tion to the creditor, yt 


the ‘amount so lent by the parent corporation to the subsidiary cor- 
poration shall be deemed to have been borrowed bythe parent cor- 
poration as agent of the subsidiary corporation and interest paid by 
the subsidiary corporation to the parent corporation that has been 
paid by the parent corporation to the creditor shall be deemed: to 
have been paid by the subsidiary corporation to the creditor and not 
by the subsidiary corporation to the parent corporation or by the 
parent corporation to the creditor. | 


(2) Idem — Where a parent corporation has lent money to a sub- 
sidiary' wholly-owned corporation resident in Canada whose: princi- 
pal business is not the making of loans and the money has been lent 
by that corporation:to a subsidiary corporation wholly-owned by it 
and resident in Canada whose principal business is the, making of 
loans, the loan by the parent corporation shall be deemed, for the 
purpose of subsection (1), to have been a loan to a subsidiary 
wholly-owned corporation whose principal business is the making 
of loans. 


(3) Election — This section does not apply in respect of any pay- 
ment of interest unless the parent corporation and the creditor have 
executed, and filed with the Minister, an election in prescribed 
form. 


Forms: 12023: Election in respect of loans from non-residents. 


(4) Application of election — An election filed under subsection 
(3) does not apply in respect of any payment of interest made more 
than 12 months before the date on which the election was filed. with 
the Minister. ) . 
Related, Provisions: 17 — Inclusion of deemed interest jin income, of corporation 
resident in Canada. 

Definitions [s. 218]: “business” — 248(1); “carrying on business in Canada” — 253; 
“corporation” — 248(1), Interpretation Act 35(1); “insurance corporation’, “Minister”, 
“non-resident”.— 248(1); “parent corporation” — 218(1)(a);\“person’’, “prescribed” — 
248(1); “resident in Canada” — 250; “subsidiary corporation” — 218(1)(b); “subsidi- 
ary wholly-owned corporation’ — 248(1). 
Interpretation Bulletins [s. 218]: IT-88R2: Stock dividends; IT-109R2: Unpaid 
amounts. 


218.1 Application of s. 138.1 — In respect of life insurance poli- 
cies for which all or any part of an insurer’s reserves. vary in 
amount depending on the fair market value of a specified group of 
properties, the rules:contained in section 138.1 apply’ for the pur- 
poses of this: Part. 
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Origin of s..218.1;-R.S.C: 1985, c. 1 (Sth Supp:): (Formerly contained im opening 
words of 138.1.)..\-; 
Definitions: [s. 218.4]: “amount” — 248(1); “insurer”, “life | insurance ‘policy’? — 
248(1). 


Part XIlII.1— ADDITIONAL TAX ON 
AUTHORIZED FOREIGN BANKS 


218.2 (1) Branch interest tax — Every authorized foreign bank 
shall pay a,tax under this Part for each taxation year equal to, 25% 
of its taxable interest expense for the. year. 

Related Provisions: 157(1)(a)(i) — Monthly instalments required; 218.2(2) — Tax- 


able interest expense; 218.2(3), (4) — Effect of treaties on tax rate; 218.2(5) — Admin- 
istration of Part XIII.1 tax. f 


(2) Taxable interest expense — The taxable interest expense of 
an authorized foreign bank for a taxation year is 15% of the 
amount, if any, by’ which 


(a) the total of all:amounts: on‘ account of interest ‘that’ are de- 
ducted under section 20.2 in:computing the bank’s income for 
the year from its Canadian banking business 


exceeds 


(b) the total of all amounts that are included in paragraph (a) and 
that are in respect of a liability of the bank to another person, or 
partnership. 


(3) Where tax not payable — No tax is payable under this Part 
for.a taxation year by an authorized foreign bank. if 


(a) the bank is resident in a country with which Canada has a tax 
treaty at the end: of the year; and 


(b) no tax similar to the tax under this Part would be payable in 
that country for the year by’ a bank resident in Canada carrying 
on business in that country during the year. 


(4) Rate limitation — Despite any other provision of this Act, the 
reference in subsection’ (1) to'25% ‘shall, in ‘respect ‘of a taxation 
year of an authorized foreign bank that is resident-in a country with 
which Canada has a tax treaty'6n'the last day of the year, be read as 
a reference to, 


(a) if the treaty specifies, the maximum rate of tax, that ‘Canada 
may impose under this Part for the year on residents of that 
country, that rate; é 


(b) if the treaty does. not specify a maximum rate as described in 
paragraph (a) but does specify the maximum rate of tax that 
Canada may impose on a payment of interest in the year by.a 
person resident in Canada to a related person resident in that 
country, that rate; and 


(c) in any other case, 25%. 


(5). Provisions applicable to Part — Sections.150 to, 152, 158, 
159,.160.1 and 161 to 167 and Division J of Part Lapply, to this Part 
with any modifications, that the. circumstances require, 
Related Provisions: 157(1)(a)(i) — Monthly instalments required: 


History: S. 218.2 (Part XIll.1), added by 2001,.c,,17, s.,.176, applicable to taxation 
years that end after June 27, 1999. ; 


Definitions [s.,. 218.2]: “amount”, “authorized foreign. bank”, “bank”, “business” — 
248(1); “Canada” — 255, Interpretation Act 35(1); “Canadian banking, business” — 
248(1); “person” — 248(1); “related” — 251(2)(6); “resident”, ‘resident’ in ‘Can- 
ada” — 250: “tax treaty’? — 248(1); “taxable interestexpense” — 218.2(2); \“‘taxation 
year” — 249. 


Forms: T2 SCH 97: Additional information on non-resident. corporations in Canada. 


‘Part XIII.2 — NON-RESIDENT INVESTORS 
IN CANADIAN MUTUAL FUNDS 


218.3 (1) Definitions — The following definitions apply in this 
Part. 


“assessable distribution”, in respect of a Canadian property mu- 
tual fund investment, means the portion of any amount that is paid 
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or credited (otherwise than as a SIFT trust wind-up event), by the 
mutual fund that issued the investment, to a non-resident investor 
who holds the investment, and that is not otherwise subject to tax 
under Part I or Part XIII. 


Related Provisions: 53(2)(h)(i.1)(B)(II1) — Assessable distribution not deducted 
from adjusted cost base of capital interest in trust. 


History: The definition “assessable distribution” in subsec; 218.3(1) amended by 
2009, c. 2, s. 74, applicable after July 14, 2008. It formerly read: 


“assessable distribution”, in respect of a Canadian property mutual fund invest- 
ment, means the portion of any amount that is paid or credited, by the mutual 
fund that issued the inyestment, to a non-resident investor who holds the invest- 
ment, and that is not otherwise subject to tax under Part I or Part XIII. 


Regulations: 202(1)(f) (information return required). 


“Canadian property mutual fund investment” means a share of 
the capital stock of a mutual fund corporation, or a unit of a mutual 
fund trust, if 


(a) the share or unit is listed on a designated stock exchange; and 


(b) more than 50% of the fair market value of the share or unit is 
attributable to one or more properties each of which is real pro- 
perty in Canada, a Canadian resource property or a timber re- 
source property. 

History: Para. (a) of the definition “Canadian property mutual fund investment” in 


subsec. 218.3(1) amended to substitute “designated stock exchange” for “prescribed 
stock exchange” by 2007, c. 35, para. 68(2)(0), applicable after December 13, 2007. 


“Canadian property mutual fund loss” — of a non-resident in- 
vestor for a taxation year for which the non-resident investor has 
filed, on or before their filing-due date for the taxation year, a return 
of income under this Part in prescribed form, in respect of a Cana- 
dian property mutual fund investment — means the lesser of 


(a) the non-resident investor's loss (for greater certainty as de- 
termined under section 40) for the taxation year from the dispo- 
sition of the Canadian property mutual fund investment, and 


(b) the total of all assessable distributions that were paid or 
credited on the Canadian property mutual fund investment after 
the non-resident investor last acquired the investment and at or 
before the time of the disposition. 


“non-resident investor” means a non-resident person or a partner- 
ship other than a Canadian partnership. 


“unused Canadian property mutual fund loss”, of a non-resident 
investor for a taxation year, means the portion of the total of the 
non-resident investor's Canadian mutual fund property losses for 
preceding taxation years that has neither reduced under subsection 
(3) the amount of tax payable, nor increased under subsection (5) 
the amount of a refund of tax paid, under this Part for any preceding 
taxation year. 


(2) Tax payable — If at any time a person (referred to in this sec- 
tion as the “payer”) pays or credits, to a non-resident investor who 
holds a Canadian property mutual fund investment, an amount as, 
on account of, in lieu of payment of or in satisfaction of, an assessa- 
ble distribution, 


(a) the non-resident investor is deemed for the purposes of this 
Act, other than section 150, to have disposed at that time, for 
proceeds equal to the amount of the assessable distribution, of a 
property 
(i) that is a taxable Canadian property the adjusted cost base 
of which to the non-resident investor immediately before that 
time is nil; and 
(ii) that is in all other respects identical to the Canadian pro- 
perty mutual fund investment; 


(b) the non-resident investor is liable to pay an income tax of 
15% on the amount of any gain (for greater certainty as deter- 
mined under section 40) from the disposition; and 


(c) the payer shall, notwithstanding any agreement or law to the 
contrary, 


(i) deduct or withhold 15% from the amount paid or credited, 


Income Tax Act 


(ii) immediately remit that amount to the Receiver General 
on behalf of the non-resident investor on account of. the tax, 
and i 


(iii) submit with the remittance a statement in prescribed 
form. ie 


2006: See, under 132.2(3)., 
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Related Provisions: 115(1)(b) — Disposition deemed under 218.3(2) excluded from 
non-resident’s taxable income earned in Canada; 218.3(2) — Non-resident may file re- 
turn to reduce losses; 218.3(10), 227.1 — Directors of corporation liable for unremitted 
tax. 


Regulations: 202(1)(f), 210 (information return). 


(3) Use of losses — If a non-resident investor files, on or before 
their filing-due date for a taxation year, a return of income under 
this Part in prescribed form for the taxation year, the non-resident 
investor is liable, instead of paying tax under paragraph (2)(b) in 
respect of any amount paid or credited in the taxation year, to pay 
an income tax of 15% for the taxation year on the amount, if any, 
by which 


(a) the total of the non-resident investor’s gains under subsection 
(2) for the taxation year 


exceeds 


(b) the total of the non-resident investor’s Canadian property 
mutual fund losses for the year and the non-resident investor’s 
unused Canadian property mutual fund loss for the taxation year. 


Related Provisions: 218.3(4) — Tax deemed paid; 218.3(5)-(7) — Refund and car- 
ryback; 218.3(8), (9) — Application to partnership. 


Forms: T1262: Part XIII.2 tax return for non-resident’s investments in Canadian mu- 
tual funds. 


(4) Deemed tax paid — If a non-resident investor files, on or 
before their filing-due date for a taxation year, a return of income 
under this Part in prescribed form for the taxation year, any amount 
that is remitted to the Receiver General in respect of an assessable 
distribution paid or credited to the non-resident investor in the taxa- 
tion year is deemed to have been paid on account of the non-resi- 
dent investor’s tax under subsection (3) for the taxation year. 


Forms: T1262: Part XIII.2 tax return for non-resident’s investments in Canadian mu- 
tual funds. ; 


(S) Refund — The amount, if any, by which the total of all 
amounts paid on account of a non-resident investor’s tax under sub- 
section (3) for a taxation year exceeds the non-resident investor’s 
liability for tax under this Part for the taxation year shall be re- 
funded to the non-resident investor. 


(6) Excess loss — carryback — If a non-resident investor files, 
on or before their filing-due date for a taxation year, a return of 
income under this Part in prescribed form for the taxation year, the 
Minister shall refund to the non-resident investor an amount equal 
to the lesser of 


(a) the total amount of tax under this Part paid by the non-resi- 
dent investor in each of the three preceding taxation years, to the 
extent that the Minister has not previously refunded that tax, and 
(b) 15% of the amount, if any, by which 
(i) the total of the non-resident investor’s Canadian property 
mutual fund losses for the taxation year and the non-resident 
investor’s unused Canadian property mutual fund loss for the 
taxation year 
exceeds 


(ii) the total of all assessable distributions paid or credited to 
the non-resident investor in the taxation year. 


Related Provisions: 218.3(7) — Ordering. 


(7) Ordering — In applying subsection (6), amounts of tax are to 
be considered to be refunded in the order in which they. were paid. 
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(8) Partnership filing-due date — For the purposes of this Part, 
the taxation year of a partnership is its fiscal period and the filing- 
due date for the taxation year is to be determined as if the partner- 
ship were a corporation. 


(9) Partnership — member resident in Canada — If a non- 
resident investor is a partnership a member of which is resident in 
Canada, the portion of the tax paid by the partnership under this 
Part in respect of an assessable distribution paid or credited to the 
partnership in a particular taxation year of the partnership (or, if the 
partnership files a return of income for the particular taxation year 
in accordance with subsection (3), the portion of the tax paid by the 
partnership under that subsection for the taxation year) that can rea- 
sonably be considered. to be the member’s share is deemed 


(a) to be an amount paid on account of that member’s liability 
for tax under Part I for that member’s taxation year in which the 
particular taxation year of the partnership ends; and 


(b) except for the purposes of this subsection, to be neither a tax 
paid on account of the partnership’s tax under this Part nor a tax 
paid by the partnership. 


(10) Provisions applicable — Section 150.1, subsections 
161(1), (7) and (11), sections 162 to 167, Division J of Part I, para- 
graph 214(3)(f), subsections .215(2), (3) and (6) and sections 227 
and 227.1 apply to this Part with any modifications that the circum- 
stances require. 


History: S. 218. 3 (Part XIII.2) added by 2005, c. 19, s. 47, applicable to distributions 
paid or credited after 2004. 


Definitions [s. 218.3]: “adjusted cost base” — 54, 248(1); “amount”? — 248(1); “as- 
sessable distribution” — 218.3(1); “Canada” — 255, Interpretation Act 35(1); “Cana- 
dian partnership” — 102(1), 248(1); “Canadian property mutual fund investment”, 
“Canadian property mutual fund loss” — 218.3(1); “Canadian resource property” — 
66(15), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “designated stock 
exchange” — 248(1), 262; “disposition” — 248(1); “filing-due date’ — 218.3(8), 
248(1); “fiscal period” — 249.1; “Minister” — 248(1); “mutual fund corporation” — 
131(8), 248(1); “mutual fund: trust” — 132(6)-(7),132.2(3)(m), 248(1); “non-resi- 
dent” — 248(1); “non-resident investor” — 218.3(1); “payer” — 218.3(2); “person”, 
“prescribed”? — 248(1); “property” — 248(1); “resident in Canada’) — 250; “SIFT trust 
wind-up event”, “share”, “taxable Canadian property” — 248(1); “taxation year” — 
218.3(8), 249; “timber resource property” — 13(21), 248(1); “unused Canadian pro- 
perty mutual fund loss” — 218.3(1). 


PART XIV — ADDITIONAL TAX [BRANCH 
TAX] ON NON-RESIDENT CORPORATIONS 


History: The heading before s. 219 amended by, 1998, c..19, s..218, in force on June 
18, 1998. The heading formerly read: 


Additional Tax on Corporations (other than Canadian Corporations) 
Carrying on Business in Canada 


219. (1) Additional tax [branch tax] — Every corporation that 
is non-resident in a taxation year shall, on or before its balance-due 
day for the year, pay a tax under this Part for the year equal to 25% 
of the amount, if any, by which the total of 


(a) the corporation’s taxable income earned in Canada for the 
year (in this subsection referred to as the corporation’s “base 
amount’), 


(b) the amount deducted because of section 112 and paragraph 
115(1)(e) in computing the corporation’s base amount, 


(c) [Repealed] 


(d) the amount, if any, by which the total of all amounts each of 
which is a taxable capital gain of the corporation for the year 
froma disposition of a taxable Canadian property exceeds the 
total of all amounts each of which is 


(i) an allowable capital loss of the corporation for the year 
from a disposition of a taxable Canadian property, or 


(ii) an amount deductible because of paragraphs 111(1)(b) 
and 115(1)(e) in computing the corporation’s base amount, 
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(e) the total of all amounts each of which is an amount in respect 
of a-grant or credit that 


(i) can reasonably be considered to have been received by the 
corporation in the year as a reimbursement or repayment of, 
or as indemnification or compensation for, an amount de- 
ducted because of paragraph (j), as it read in its application to 
the 1995 taxation year, in computing the amount determined 
under this subsection for a preceding taxation year that began 
before 1996, and 


(ii) was not included in computing the corporation’s base 
amount for any taxation year, 


(f) where, at any time in the year, the corporation has made one 
or more dispositions described in paragraph (1) of qualified pro- 
perty, the total of all amounts each of which is an amount in 
respect of one of those dispositions equal to the amount, if any, 
by which the fair market value of the qualified property at the 
time of the disposition exceeds the corporation’s proceeds of 
disposition of the property, and 


(g) the amount, if any, claimed for the immediately preceding 
taxation year under paragraph (j) by the corporation, 


exceeds the total of 
(h) that proportion of the total of 


(i) the total of the taxes payable under Parts I, 1.3 and VI for 
the year by the corporation, determined without reference to 
subsection (1.1), and 


(ii) the total of the income taxes payable to the government 
ofa province for the year by the corporation, determined 
without reference to subsection (1.1), 


that the corporation’s base amount is of the amount that would, 
if this Act were read without reference to subsection (1.1), be 
the corporation’s base amount, 


(i) the total of all amounts each of which is the amount of inter- 
est or a penalty paid by the corporation in the year 


(i) under this Act, or 


(ii) on or in respect of an income tax payable by it to the 
government of a province under a law of the province relat- 
ing to income tax, 


to the extent that the interest or penalty was not deductible in 
computing its base amount for any taxation year, 


(j) where the corporation was carrying on business in Canada at 
the end of the year, the amount claimed by, the corporation for 
the year, not exceeding the amount prescribed to be its allow- 
ance for the year in respect of its investment in property in Can- 
ada, and 


(k) [Repealed] 


(1) where the corporation has at any time in the year disposed of 
property (in this paragraph and paragraph (f) referred to as 
“qualified property”) used by it immediately before that time for 
the purpose of gaining or producing income from a business car- 
ried on by it in Canada to a Canadian corporation (in this para- 
graph referred to as the “purchaser corporation”) that was, im- 
mediately after the disposition, a qualified related corporation of 
the corporation for consideration that includes a share of the 
capital stock of the purchaser. corporation, the total of all 
amounts each of which is an amount in respect of a disposition 
in the year of a qualified property equal to the amount, if any, by 
which 


(i) the fair market value of the qualified property at the time 
of the disposition 


exceeds the total of 


(ii) the amount, if any, by which the paid-up capital in re- 
spect of the issued and outstanding shares of the capital stock 
of the purchaser corporation increased because of the dispo- 
sition, and 
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(ii) the fair market value, at the time of receipt, of the con- 
sideration (other than shares) given by the purchaser corpora- 
tion for the qualified property. 


Related Provisions: 18(1)(t) — Tax is non-deductible; 52(7) — Cost of shares of 
subsidiary; 115.2 — Non-resident investment or pension fund deemed not to be carry- 
ing on business in Canada; 134 — Status of non-resident-owned investment corpora- 
tion for purposes of s. 219; 142.7(10)(b) — Addition under 219(1)(g) for branch-estab- 
lishment dividend of foreign entrant bank; 218.2 — Branch interest tax on foreign 
banks; 219(1.1) — Excluded gains; 219(2) — Exempt corporations; 219.1 — Corpo- 
rate emigration — 25% tax; 219.2 — Limitation on rate of Part XIV tax to dividend 
rate under treaties, Canada-U.K. Tax Treaty:Art. 22:3 — Limitation on branch tax: 
Canada-U.S. Tax Treaty:Art: X:6(d) — Exemption for first $500,000 of earnings and 
rate limited to 5%. 


History: Paras. 219(1)(c) and (k) repealed, para. 219(1)(e) amended, by 2003, c. 28, 
subsecs. 17(1)—(3), applicable to taxation years that begin after 2006. The paras. for- 
merly read: 


(c) the amount deducted under paragraph 20(1)(v.1) in computing the corpora- 
tion’s base amount, other than any portion of the amount so deducted that was 
deductible because of the membership of the corporation in a partnership, 


(e) the total of all amounts each of which 


(i) is an amount in respect of a grant or credit that can reasonably be consid- 
ered to have been received by the corporation in the year as a reimbursement 
or repayment of, or as indemnification or compensation for, an amount de- 
ducted because of 


(A) paragraph (j), as it read in its application to the 1995 taxation year, 
in computing the amount determined under this subsection for a preced- 
ing taxation year that began before 1996, or 


(B) paragraph (k) in computing the amount determined under this sub- 
section for the year or for a preceding taxation year that began after 
1995, and 


(ii) was not included in computing the corporation’s base amount for any 
taxation year, 


(k) the portion of the total of all amounts, each of which is an amount by which 
the corporation’s base amount is increased because of paragraph 12(1)(0) or 
18(1)(1.1) or (m) or subsection 69(6) or (7), that is not deductible under para- 
graph (h) or (j), and 


The opening words of subsec. 219(1) amended by 2003, c. 15, s. 128, applicable to 
taxation years that begin after June 2003. The opening words formerly read: 


(1) Every corporation that is non-resident in a taxation year shall, on or before its 
filing-due date for the year, pay a tax under this Part for the year equal to 25% of 
the amount, if any, by which the total of 


Para. 219(1)(b) amended by 2001, c. 17, subsec. 177(1), applicable to 1998 et seq. 
Para. (b) formerly read: 


(b) the amount deducted because of section 112 and paragraph 115(1)(d.1) in 
computing the corporation’s base amount, 


Para. 219(1)(d) amended by the said c. 17, subsec. 177(2), by replacing the expression 
“Ys of the amount” with “the amount”, applicable to taxation years that end after Febru- 
ary 27, 2000 except that, for such taxation years that ended before October 18, 2000, 
the reference to the expression “the amount” shall be read as a reference to the expres- 
sion “'/ of the amount”. 


Subsec. 219(1) amended by 1998, c. 19, subsec. 219(1), applicable to taxation years 
that begin after 1995 except that, in its application to taxation years that began in 1996, 
the reference in paragraph 219(1)(g) of the Act to “paragraph (j)” shall be read as a 
reference to “paragraph (h), as it read in its application to the 1995 taxation year, or 
paragraph (j)”. Subsec. 219(1) formerly read: 


(1) Every corporation carrying on business in Canada at any time in a taxation 
year (other than a corporation that was, throughout the year, a Canadian corpora- 
tion) shall, on or before the day on or before which it is required to file a return 
of income under Part I for the year, pay a tax under this Part for the year equal to 
25% of the amount by which the total of 


(a) the corporation’s amount taxable (within the meaning given that expres- 
sion in section 123) for the taxation year, 


(a.1) the amount deducted by the corporation under section 112 in comput- 
ing the amount referred to in paragraph (a), 


(a.2) the amount deducted by the corporation under subsection 115(1) in 
computing the amount referred to in paragraph (a) that was an amount the 
deduction of which was permitted under section 112, 


(a.3) the amount deducted under paragraph 20(1)(v.1) by the corporation in 
computing the amount referred to in paragraph (a), other than any portion of 
the amount so deducted that was deductible because of the membership of 
the corporation in a partnership, 


(a.4) where, at any time in the taxation year, the corporation has made one or 
more dispositions as described in paragraph (k) of qualified property, the 
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total of all amounts each of which is an amount in respect of such a disposi- _ 
tion equal to the amount, if any, by which the fair market value of the quali- RL 
fied property at the time of the disposition exceeds the amount of the corpo- ; 

ration’s proceeds of disposition of the property, —— ; 


(b) the amount claimed by the corporation under paragraph (h) for the imme- — 
diately preceding taxation year, and 

(c) where the corporation was resident in Canada at any time in the year, the - 
amount claimed under paragraph (i) for the immediately preceding taxation 
year, ; Ne 


exceeds the total of, 


(d) where the corporation was, throughout the year, not resident in Canada, 4 
the lesser of 


(i) the amount, if any, by which the total of amounts each of which is a 

taxable capital gain of the corporation for the year from a disposition of — 
a taxable Canadian property that was not property used in the year in, or’ 
held in the year in the course of, carrying on business in Canada, ex- 
ceeds the total of amounts each of which is an allowable capital loss of 
the corporation for the year from a disposition of any such property, and 


(ii) the amount that would be determined under subparagraph (i) for the 
year if it were read without reference to the expression “that. was not 
property used in the year in, or held in the year in the course of, carrying 
on business in Canada”, : 


(e) the total of the taxes payable by it under Parts I, I.3 and VI for the year 
less, where the corporation was at no.time in the year resident in Canada, 
that proportion of the tax payable by it under Part I for the year that the 
amount determined under paragraph (d) in respect of the corporation for the 
year is of the corporation’s amount taxable for the year, 


(f) any income taxes payable by the corporation to the government of a prov-~ 
ince in respect of the year (to the extent that those taxes were not deductible 
under Part I in computing its income for the year from businesses carried on. 
by it in Canada) less, where the corporation was, at no time in the year, 
resident in Canada, that proportion thereof that the amount determined under 
paragraph (d) in respect of the corporation for the year is of the corporation’s 
amount taxable for the year, 


(f.1) the total of all amounts each of which is the amount of interest or a 
penalty paid by it in the year 


(i) under this Act, or 


(ii) on or in respect of income taxes payable by it to the government of a 
province under a law of the province relating to income tax, 


to the extent that the interest or penalty was not deductible in computing its 
income under Part I for any taxation year from a business carried on by it in 
Canada, 


(g) where the corporation was resident in Canada at any time in the year 


(i) the amount deducted under section 126 from the tax for the year oth- 
erwise payable by the corporation under Part I, and 


(ii) '/ of the lesser of the corporation’s taxable income for the year and 
the amount, if any, by which 


(A) the total of such of its incomes for the year from businesses or 
properties and its taxable capital gains for the yéar from disposition 
of property as were from sources in countries other than Canada 


exceeds 


(B) the total of such of its losses for the year from businesses or 
properties and its allowable capital losses for the year from disposi- 
tions of property as were from sources in-countriés other than 
Canada, 


(h) where the corporation was, at the end of the year, carrying on business in 
Canada, such amount as the corporation may claim for the year, not exceed- 
ing the amount prescribed to be its allowance for the year in respect of its 
investment in property in Canada, 


(i) where the corporation was resident in Canada at any time in the year, 
such amount as the corporation may claim for the year, not exceeding the 
amount, if any, by which 


(i) the total of dividends paid by it after it last became resident in Can- 
ada, while it was resident in Canada and before the end of the year 


exceeds 


(ii) the total of amounts determined under subparagraph (g)(ii) in respect 
of the corporation for taxation years ending’ after it last became resident 
in Canada and not later than the end of the year, 


(j) such portion of the total of all amounts, each of which is an amount by 
which the amount referred to in paragraph (a) is increased by virtue of para- 
graph 12(1)(0), 18(1)(1.1) or (m) or subsection 69(6) or (7), as is not deducti- 
ble under paragraph (f) or (h), and ; 

(k) where, at any time after December 11, 1979, the corporation has, in the 
taxation year, disposed of property (in this paragraph and paragraph (a.4) 
referred to as “qualified property”) used by it immediately before that time 
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for the purpose of gaining or producing income from a business carried on 
by it in Canada to a Canadian corporation that was, immediately after the 
disposition, its subsidiary wholly-owned corporation (in this paragraph re- 
ferred to as the “purchaser corporation”) for consideration that. includes 
shares of the capital stock of the purchaser corporation, the total of all 
amounts each of which is an amount in respect of a disposition in the year of 
a qualified property equal to the amount, if any, by which 


(i) the fair market value of the qualified property at the time of its 
disposition 

exceeds the total of 
(ii) the amount, if any, by which the paid-up capital in respect of the 


issued and outstanding shares of the capital stock of the purchaser cor-) » 
poration increased by virtue of the disposition, and 


(iii) the fair market value, at the time of receipt, of the consideration’ 
(other than shares) given by the purchaser ‘corporation for the qualified 
property. © 
Para. 219(1)(a.3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 126(1), appli- 
cable after December 20, 1991. Para. (a.3) formerly read: 
(a.3) the amount deducted by the corporation under paragraph 20(1) (v.1) in 
computing the amount referred to in paragraph (a), 
Para. 219(1)(e) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 126(2), applica- 
ble to taxation years ending after June 1989. Para. (e) formerly read: 


(e) the tax payable by it under Part I for the year less, where the corporation was, 
at no time in the year, resident in Canada, that proportion thereof that the amount 
determined under paragraph (d) in respect of the corporation for the year is of the 
corporation’s amount taxable’ for the year, 


Para. 219(1)(£.1) added by 1994, c. 7, Sch. IE (1991, \c. 49),'s. 180, applicable to interest 
and penalties paid in 1988 et seq. 


Regulations: 808 (allowance. in respect of investment/in property in Gee) 
Interpretation Bulletins: See list at end of s. 219. 

CRA Audit Manual: 15.2.0: Income of a non-resident. 

Forms: T2 SCH 20: Part XIV — additional tax on non-resident corporations. 


(1.1) Excluded gains — For the purpose of subsection (1), the 
definition “taxable Canadian property” in subsection 248(1) shall be 
read without reference to. paragraphs (a) and (c) to (k) of that defini- 
tion and as if the only interests or options referred to in paragraph 
(1) of that definition were those in respect of property described in 
paragraph (b) of pe devimivon. 


History: Subsec. 219(1.1) amended 6 2001, c. 17, subsec. 177(3), applicable after 
October 1, 1996. It formerly read: 


(1.1) For the purposes of subsection (1), paragraph 115(1)(b) shall be read with- 
out reference to subparagraphs (i) and (iii) to (xii). 
Subsec. 219(1.1) added by 1998, c. 19, subsec. 219(1), applicable to taxation years that 
begin after 1995. 


(2) Exempt corporations — No tax is payable under this Part 
for a taxation year by a corporation that was, throughout the year, 
(a) [Repealed] 
(b) a corporation whose principal business was 
(i) the transportation of persons or goods, 
(ii) communications, or 
(iii) mining iron ore in Canada; or 
(c).a corporation exempt from tax under section 149. 


History: Para. 219(2)(a) repealed by 2001, c. 17, subsec., 177(4), applicable to taxation 
years that end after June 27, 1999. Para. (a) formerly read: 
(a) a bank; 


Selected Cases [subsec. 219(2)]: Twentieth Century Fox Film Corp. v..MNR, 
[2002] 3 C.T.C. 324 (FCA); aff’g [2001] 2 C.T.C. 63 (FCTD) (No exemption for 
branch tax where taxpayer not in communications business). 


(3) Provisions applicable to Part — Sections 150 to 152, 154, 
158, 159 and 161 to 167 and Division J of Part I are applicable to 
this Part with such modifications as the circumstances require. 


S. 219(4) 


Selected Cases [subsec. 219(3)]: Twentieth Century Fox Film Corp. v. MNR, 
(2001] 2 C.T.C. 63 (FCTD) (Statutory right to appeal overrides s..18.5 of Federal 
Court Act). 


Interpretation Bulletins: See list at end of s. 219. 


(4) Non-resident insurers — No tax is payable under subsection 
(1) for a taxation year by a non-resident insurer, but where it elects, 
in prescribed manner and within the prescribed time, to deduct, in 
computing its Canadian investment fund as of the end of the imme- 
diately following taxation year, an amount not greater than the 
amount, if any, by which 


(a) the amount, if any, by which the total of 


(i) the insurer’s surplus funds derived from operations as of 
the end of the year, and 


(i.1) where, in any particular taxation year that Bapaa before 
the end of the year, the insurer transferred to a taxable Cana- 
dian corporation with which it did not deal at arm’s length 
any designated insurance property of the insurer for the par- 
ticular year, and 


(A) the property was transferred before December 16, 
1987 and subsection 138(11.5) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, ap- 
plied in respect of the transfer, or 


(B) the property was transferred before November 22, 
1985 and subsection 85(1) of that. Act applied in respect 
of the transfer, 


the amount, if any, by which 


(C) the total of the fair market value, at the time of the 
transfer, of all such property 


exceeds 


(D) the total of the insurer’s proceeds of disposition of all 
such property, 


exceeds the total of 


(ii) each amount on which the insurer has paid tax under this 
Part for a previous taxation year, 


(iii) the amount, if any, by which the insurer’s. accumulated 
1968 deficit exceeds the amount of the insurer’s maximum 
tax actuarial reserves for its. 1968 taxation year for its life 
insurance policies in Canada, 


(iv) the insurer’s loss, if any, for each of its 5 consecutive 
taxation years ending with its 1968 taxation year, from all 
insurance businesses (other than. its life insurance business) 
carried on by it in Canada (computed without reference to 
section 30 of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, as it read in its application to those 
years), except to the extent that any such loss was deductible 
in computing its taxable income for any of its taxation years 
ending before 1969, and 


(v) the total of all amounts in respect of which the insurer has 
filed an election under subsection (5.2) for a previous taxa- 
tion year in accordance with that subsection, 


exceeds 
(b) the amount of the insurer’s attributed surplus for the year, 


the insurer shall, on or before the day on or before which it is re- 
quired to file a return under Part I for the year, pay a tax for the year 
equal to 25% of the amount, if any, by which the amount it has so 
elected to deduct exceeds the amount in respect of which it filed an 
election under subsection (5.2) for the year in accordance with that 
subsection. 


Related Provisions: 181.3(3)(d)(i)(A), 190.13(c)(i)(A) — Effect on capital tax. 


History: The opening words of subpara. 219(4)(a)(i.1) amended by 1997, c. 25, sub- 
sec. 65(1), applicable to 1997 et seg. The opening words formerly read: 


(i.1) where; in any: taxation year commencing before the end of the year, the 
insurer transferred to a taxable Canadian corporation with which it did not deal 
at arm’s length any property used by it in the year in, or held by it in the year in 
the course of (within the meaning assigned by subsection 138(12)), carrying on 
an insurance business in Canada, and 


1541 


S. 219(4) Income Tax Act | 


Regulations: 2403(1) (prescribed manner and time). 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 
Interpretation Bulletins: See list at end of s. 219. 


(5) [Repealed under former Act] 


(5.1) Additional tax on insurer — Where a non-resident insurer 
ceases in a taxation year to carry on all or substantially all of an 
insurance business in Canada, it shall, on or before its filing-due 
date for the year, pay a tax for the year equal to 25% of the amount, 
if any, by which 


(a) that portion of the amount determined under paragraph (4)(a) 
for the year in respect of the insurer that can reasonably be at- 
tributed to the business, including the disposition by it of pro- 
perty that was its designated insurance property in respect of the 
business for the year in which the disposition occurred, 


exceeds 


(b) the amount the insurer and a qualified related corporation of 
the insurer jointly elect in accordance with subsection (5.2) for 
the year in respect of the business. 


Related Provisions: 18(1)(t) — Tax is non-deductible. 


History: Subsec. 219(5.1) amended by 1997, c. 25, subsec. 65(2), applicable to 1997 
et seg. Subsec. (5.1) formerly read: 


(5.1) Where, in a particular taxation year, a non-resident insurer has ceased to 
carry on all or substantially all of an insurance business in Canada, it shall, on or 
before the day on or before which it is required to file a return of income under 
Part I for the particular year, pay a tax for the year equal to 25% of the amount, if 
any, by which 


(a) that portion of the amount determined under paragraph (4)(a) for the par- 
ticular year in respect of the non-resident insurer that can reasonably be at- 
tributed to the business including the disposition by it of property that was, 
at the time of the disposition, used by it in the year in, or held by it in the 
year in the course of (within the meaning assigned by subsection 138(12)), 
carrying on the business 


exceeds 
(b) the amount in respect of which the non-resident insurer and a qualified 


related corporation of the insurer have jointly elected in accordance with 
subsection (5.2) for the particular year in respect of the business. 


(5.2) Election by non-resident insurer — Where 


(a) a non-resident insurer has ceased to carry on all or substan- 
tially all of an insurance business in Canada in a taxation year, 
and 


(b) the insurer has transferred the business to a qualified related 
corporation of the insurer and the insurer and the corporation 
have elected to have subsection 138(11.5) apply in respect of the 
transfer, 


the insurer and the corporation may elect, in prescribed manner and 
within prescribed time, to reduce the amount in respect of which the 
insurer would otherwise be liable to pay tax under subsection (5.1) 
by an amount not exceeding the lesser of 


(c) the amount determined under paragraph (5.1)(a) in respect of 
the insurer in respect of the business, and 


(d) the total of the paid-up capital of the shares of the capital 
stock of the corporation received by the insurer as consideration 
for the transfer of the business and any contributed surplus aris- 
ing on the issue of those shares. 


Related Provisions: 138(11.9)— Computation of — contributed surplus; 
190.13(c)(i)(A) — Effect on capital tax. 


Regulations: 2403(2) (prescribed manner and time). 
Interpretation Bulletins: See list at end of s. 219. 


(5.3) Deemed payment of dividend — Where, at any time ina 
taxation year, 


(a) a qualified related corporation of a non-resident insurer 
ceases to be a qualified related corporation of that insurer, or 


(b) the tax deferred account of a qualified related corporation of 
a non-resident insurer exceeds the total of the paid-up capital in 
respect of all the shares of the capital stock of the corporation 
and its contributed surplus, 


the corporation shall be deemed to have paid, immediately before 
that time, a dividend to the insurer in an amount equal to 


(c) where paragraph (a) is applicable, the balance of the tax de-_ 
ferred account of the corporation at that time, or | 
(d) where paragraph (b) is applicable, the amount of the excess _ 
referred to in that paragraph at that time. 
Related Provisions: 138(11.9) — Computation of contributed surplus. 
Interpretation Bulletins: See list at end of s. 219. 


(6) [Repealed under former Act] 
(7) Definitions — In this Part, 


“accumulated 1968 deficit” of a life insurer means such amount as 
can be established by the insurer to be its deficit as of the end of its 
1968 taxation year from carrying on its life insurance business in 
Canada on the assumption that the amounts of its assets and liabili- 
ties (including reserves of any kind) 


(a) as of the end of any taxation year before its 1968 taxation 
year, were the amounts thereof determined for the purposes of 
the Superintendent of Insurance for Canada or other similar of: 
ficer, and | 


(b) as of the end of its 1968 taxation year, were 


(i) in respect of depreciable property, the capital cost thereof 
as of the first day of its 1969 taxation year, 

(ii) in respect of policy reserves, the insurer’s maximum tax 
actuarial reserves for its 1968 taxation year for life insurance 
policies issued by it in the course of carrying on its life insur- 
ance business in Canada, and 

(iii) in respect of other assets and liabilities, the amounts 
thereof determined as of the end of that year for the purpose 
of computing its income for its 1969 taxation year; 


History: The definition “accumulated 1968 deficit” in subsec. 219(7) amended by 
1997, c. 25, subsec. 65(3), applicable to 1997 et seg. The definition formerly read: 


“accumulated 1968 deficit” has the meaning assigned by subsection 138(12); 


“attributed surplus” of an insurer for a taxation year has the 
meaning assigned by regulation; 


History: The definition “attributed surplus” in subsec. 219(7) amended by 1997, c. 25, 
subsec. 65(3), applicable to 1997 et seg. The definition formerly read: 


“attributed surplus for the year” has the meaning prescribed for that expression; 
Regulations: 2400(4)(b) [since 1999]; 2405(3) [pre-1999] (meaning of “attributed 
surplus for the year’). 

“Canadian investment fund” has the meaning prescribed for that 
expression; 


Regulations: 2400(4)(b) [since 1999]; 2405(3) [pre-1999] (meaning of “Canadian in- 
vestment fund”’). 


“maximum tax actuarial reserves” has the meaning assigned by 
subsection 138(12); 


“surplus funds derived from operations” has the meaning as- 
signed by subsection 138(12); 


“tax deferred account” of a qualified related corporation at any 
time means the amount determined by the formula 


A-B 

where 

A is the total of all amounts each of which is an amount in respect 
of which the qualified related corporation and a non-resident in- 
surer have elected jointly before that time in accordance wit 
subsection (5.2), and 

B is the total of all amounts each of which is the amount of a divi- 
dend deemed by subsection (5.3) to have been paid by the quali- 
fied related corporation before that time. 

Related Provisions: 257 — Formula cannot calculate to less than zero. 

Interpretation Bulletins: See list at end of s. 219. 


(8) Meaning of “qualified related corporation” — For the 
purposes. of this Part, a corporation is a “qualified related corpora- 


1542 


Part XIV — Additional Tax [Branch Tax] on Non-Resident Corporations 


tion” of a particular corporation if it is resident in Canada and all of 
the issued and outstanding shares (other than directors’ qualifying 
shares) of its capital stock (having full voting rights under all cir- 
cumstances) are owned by 


(a) the particular corporation, 


(b) a subsidiary wholly-owned corporation of the particular 
corporation, 7 


(c) a corporation of which the particular corporation is a subsidi- 
ary wholly-owned corporation, 


(d) a subsidiary wholly-owned corporation of a corporation of 
which the particular corporation is also a subsidiary wholly- 
owned corporation, or 


(e) any combination of corporations each of which is a corpora- 
tion described in paragraph (a), (b), (c) or (d), 


and, for the purpose of this subsection, a subsidiary wholly-owned 
corporation of a particular corporation includes any subsidiary 
wholly-owned corporation of a corporation that is a subsidiary 
wholly-owned corporation of the particular corporation. 


Related Provisions: 134 — Status of non-resident-owned investment corporation 
for purposes of s. 219. 


History: Subsec. 219(8) amended by 1998, c. 19, subsec. 219(2), applicable to taxa- 
tion years that begin after 1995. Subsec. 219(8) formerly read: 


(8) For the purposes of this Part, a corporation is a “qualified related corpora- 
tion” of a non-resident insurer if it is resident in Canada and all of the issued and 
outstanding shares (other than directors’ qualifying shares) of the capital stock of 
the corporation (having full voting rights under all circumstances) are owned by 


(a) the insurer, 
(b) a subsidiary wholly-owned corporation of the insurer, 


(c) a corporation of which the insurer isa subsidiary wholly-owned 
corporation, 


(d) a subsidiary wholly-owned corporation of a corporation of which the in- 
surer is also a subsidiary wholly-owned corporation, or 


(e) any combination of corporations each of which is a corporation described 
in paragraph (a), (b), (c) or (d), 


and, for the purpose of this subsection, a subsidiary wholly-owned corporation of 
a particular corporation includes any subsidiary wholly-owned corporation of a 
corporation that is a subsidiary wholly-owned corporation of the. particular 
corporation. 


Definitions [s. 219]: “accumulated 1968 deficit” — 138(12), 219(7); “allowable 
capital loss” — 38(b), 248(1); “amount” — 248(1); “arm’s length” — 251(1); “attrib- 
uted surplus” —219(7), Reg. 2400(4)(b); “‘balance-due day” — 248(1); “base 
amount” — 219(1)(a); “business” — 248(1); “Canada” — 255; “Canadian’ corpora- 
tion” — 89(1), 248(1); “Canadian investment fund” — 219(7), Reg. 2400(4)(b); “car- 
rying on business” — 253; “corporation” — 248(1), Interpretation Act 35(1); “depre- 
ciable property” — 13(21), 248(1); “designated insurance property” — 138(12), 
248(1); “dividend” — 248(1); “filing-due date’ — 248(1); “insurer” — 248(1); “Vife 
insurance policy” — 138(12), 248(1); “life insurer’ — 248(1); “maximum tax actuarial 
reserve” — 138(12), 219(7); “non-resident” —248(1); “paid-up capital’ — 89(1), 
248(1); “person”, “prescribed”, “property” — 248(1); “province” — Interpretation Act 
35(1); “qualified property” —219(1)(1); “qualified related corporation” — 219(8); 
“qualifying share” — 192(6), 248(1) [not intended to apply to s. 219]; “regulation” — 
248(1); “resident in Canada” — 250; “share” — 248(1); “subsidiary wholly-owned 
corporation” — 219(8), 248(1); “surplus funds: derived from operations” — 138(12), 
219(7); “tax deferred account” — 219(7); “taxable Canadian corporation” — 89(1), 
248(1); “taxable Canadian property” — 219(1.1), 248(1); “taxable capital gain’ — 
38(a), 248(1); “taxable income” — 2(2), 248(1); “taxable income earned in Canada” — 
248(1); “taxation year” — 249. 


Interpretation Bulletins [s. 219]: IT-137R3: Additional tax on certain corporations 
carrying on business in Canada; IT-393R2: Election re tax on rents and timber royal- 
ties — non-residents. 


219.1 Corporate emigration — Where a taxation year of a cor- 
poration is deemed by paragraph 128.1(4)(a) to have ended at any 
time, the corporation shall, on or before its filing-due date for the 
year, pay a tax under this Part for the year equal to 25% of the 
amount, if any, by which 


(a) the fair market value of all the property owned by the corpo- 
ration immediately before that time 


S. 219.2(b) 


exceeds the total of 


(b) the paid-up capital in respect of all the issued and outstand- 
ing shares of the capital stock of the corporation immediately 
before that time, 


(c) all amounts (other than amounts payable by. the corporation 
in respect of dividends and amounts payable under this section) 
each of which is a debt owing by the corporation, or an obliga- 
tion of the corporation to pay an amount, that is outstanding at 
that time, and 


(d) where a tax was payable by the corporation under subsection 
219(1) or this section for a preceding taxation year that began 
before 1996 and after the corporation last became resident in 
Canada, 4 times the total of all amounts that would, but for sec- 
tions 219.2 and 219.3 and any agreement or convention between 
the Government of Canada and the government of any other 
country that has the force of law in Canada, have been so 
payable. 


Related Provisions: 219.3 — Limitation of tax under 219.1 to rate under treaty; 
Canada-U.S. Tax Treaty:Art. [V:3 (Protocol) — Continuance in other jurisdiction. 


History: S. 219.1 amended by 1998, c. 19, s. 220, applicable to 1996 et seg. S. 219.1 
formerly read: 


219.1 Where at any time a corporation ceases to be a Canadian corporation, it 
shall, on or before the day on or before which it is required to file a return of 
income under Part I for its last taxation year that began before that time, pay a 
tax under this Part for that year equal to 25% of the amount, if any, by which the 
fair market value at that time of all the property owned by the corporation ex- 
ceeds the total of 


(a) the paid-up capital in respect of all the issued and outstanding shares of 
the capital stock of the corporation at that time, and 


(b) all amounts, other than amounts payable by the corporation in respect of 
dividends and amounts payable under this section, each of which is the 
amount of any debt owing by the corporation, or any other obligation of the 
corporation to pay an amount, that is outstanding at that time. 


S. 219.1 substituted by 1994, c. 21, s. 99, applicable after 1992 except that, where a 
corporation elects in accordance with paragraph. 111(4)(a), of 1994, c. 21 (see under 
250(5.1)), 8. 219.1 as amended applies to the corporation from the time at which the 
corporation was first granted articles of continuation (or similar constitutional docu- 
ments) in another jurisdiction. That section formerly read: } 


219.1 Where a taxation year of a. corporation is deemed by section 88.1 to have 
ended, it shall, on or before the day on or before which it is required to file a 
return of income under Part I for the year, pay a tax under this Part for that year 
equal to 25% of the amount, if any, by which 


(a) the total of all amounts each of which is the proceeds of disposition 
deemed by virtue of paragraph 88.1(e) to have been received by the 
corporation 


exceeds the total of 
(b) the paid-up capital in respect of all the issued and outstanding shares of 


the capital stock of the corporation immediately before the end of the year, 
and 


(c) all amounts, other than amounts payable by the corporation in respect of 
dividends, each of which is the amount of any debt owing by the corpora- 
tion, or any other obligation of the corporation to pay an amount, that was 
outstanding at the end of the year. 
Definitions [s. 219.1]: “amount” — 248(1); “Canadian corporation” — 89(1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1), “dividend” — 248(1); “paid- 
up capital” — 89(1), 248(1); “property” — 248(1); “share” —248(1); “taxation 
year” — 249. 
Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada; IT-451R: Deemed disposition and acquisition on ceasing to be 
or becoming resident in Canada. 


219.2 Limitation on rate of branch tax — Notwithstanding any 
other provision of this Act, where an agreement or convention be- 
tween the Government of Canada and the government of another 
country that has the force of law in Canada 


(a) does not limit the rate of tax under this Part on corporations 
resident in that other country, and 


(b) provides that, where a dividend is paid by a corporation resi- 
dent in Canada to a corporation resident in that other country 
that owns all of the shares of the capital stock of the corporation 
resident in Canada, the rate of tax imposed on the dividend shall 
not exceed a specified rate, 
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any reference in section 219 to a rate of tax shall, in respect of a 
taxation year of a corporation to which that agreement or conven- 
tion applies on the last day of that year, be read as a reference to the 
specified rate. 


Related Provisions: Canada-U.S. Tax’ Treaty:Art. X:2 —'Limit on withholding tax 
rate on dividends: 


History: S. 219.2 substituted by 1994, o. 21,.s. 100, applicable to 1985 et seg. That 
section formerly read: 


219.2 Limitation on rate of Part XIV tax — Notwithstanding any other provi- 
sion of this Act, where an agreement or convention between the Goyernment of 
Canada and the government of any, other country that has the force of law in 
Canada’ 


(a) does not limit the rate of tax under this Part on ici a resident in 
that other country, and 


(b) provides that where a dividend is paid by a corporation resident in Can- 
ada to a resident of that other country the rate of tax imposed thereon shall 
not exceed a specified rate, 


any reference in this Part to a rate of tax shall, in respect of a taxation year of a 
corporation to which that agreement or convention applies on the last day of that 
year, be read as a reference to the specified rate. 


Definitions [s. 219.2]: “Canada” — 255; “corporation” — 248(1), Interpretation Act 
35(1); “dividend” — 248(1); “‘property” —.248(1); “resident in Canada” — 250; 
“share” — 248(1); “taxation year” — 249. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


219.3 Effect of tax treaty — For’ the purpose of section 219.1, 
where an agreement or convention between the Government of 
Canada and the government of another country that has the force of 
law in Canada provides that the rate of tax imposed on a dividend 
paid by a corporation resident in Canada to a corporation resident in 
the other country that owns all of the shares of the capital stock of 
the corporation resident in Canada shall not exceed a specified rate, 
the reference in section 219.1 to “25%” shall, in respect of a corpo- 
ration that ceased to be resident in Canada and to which the agree- 
ment or convention applies at the beginning of its first taxation year 
after its. taxation year that is deemed by paragraph 128.1(4)(a) to 
have ended, be read as a reference to the specified rate unless it can 
reasonably be concluded that one of the main reasons that the cor- 
poration became resident in the other country was to reduce the 
amount of tax payable under this Part or Part XIII. 


History: S. 219.3 amended by 1998, c. 19, s. 2 
formerly read: 


20.1, applicable to 1996 et seg..S. 219.3 


219.3 Effect of tax agreement or convention — For the purpose of section 
219.1, where an agreement or convention between the Government of Canada 
and the government of another country that has the force of law in Canada pro- 
vides that, where a dividend is paid by a corporation resident in Canada to a 
corporation resident in that other country that owns all of the shares of the capital 
stock of the corporation resident in Canada, the rate of tax imposed on the divi- 
dend shall not exceed a specified rate, the reference in section 219.1 to a rate of 
tax shall, in respect of a corporation that ceased to be a Canadian corporation and 
to which the agreement or convention applies on the first day of the taxation year 
after the taxation year in which the corporation ceased to be a Canadian corpora- 
tion, be read as a reference to the specified rate unless, having regard to all the 
circumstances, it can reasonably be concluded that one of the main reasons for 
the corporation becoming resident in that other country was to reduce the amount 
of tax payable under this Part or Part XIII. 


S. 219.3 added by 1994, c. 21, s. 100, applicable to 1985 et seg. except that, in applying 
s. 219.3 to taxation years that end before July 1993, it shall be read without reference to 
the words “unless, having regard to all the circumstances, it can reasonably be con- 
cluded that one of the main reasons for the corporation becoming resident in that other 
country was to reduce the amount of tax payable under this Part or Part XIII’. 


Definitions [s. 219.3]: “Canadian corporation” — 89(1), 248(1); “corporation” — 
248(1), Interpretation Act 35(1); “dividend” — 248(1): “resident in Canada” — 250; 
“share” — 248(1); “taxation year” — 249, 


Income Tax Act 


PART XV — ADMINISTRATION AND 
| ENFORCEMENT ~ aad 


Administration | 


220. (1) Minister’s duty — The Minister shall administer and en- 
force this Act and the Commissioner of Revenue may exercise all 
the powers and perform the duties of the Minister under this Act. 
Related Provisions: 166 — Assessment not to be vacated by reason, of CRA failure 
to follow proper procedures; 220(2.01) — Delegation of powers; Canada Revenue 
Agency Act — Establishment of CRA; Interpretation Act 24(2) — Power of others to 
act for Minister; /nterpretation Act 31(2) — Ancillary powers granted to enable work 
to be done. ; 
History: Subsec. 220(1) amended to substitute “Commissioner of Revenue” for “Com: 
missioner of Customs and Revenue” by 2005, c. 38, at ty fepehiee homes in 
force December 12, 2005. 
Subsec. 220(1) amended by 1999, c. 17, s. 164, Proelined in force Noveninet t 1999, 
The subsec. formerly read: l 
(1) The Minister shall administer and enforce this Act and control and supervise ) 
all persons employed to carry out or enforce this Act and the Deputy Minister of — 
National Revenue may exercise all the powers and “sie the duties of the ” 
Minister under this Act. ott 
“Deputy Minister of National Revenue” substituted for “Deputy Minister of Neticnl 
Revenue for Taxation” in subsec. 220(1) by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 
Selected Cases [subsec. 220(1)]: Wenger’s Ltd. v. MNR, [1992] 2 C.T.C. 2479 
(TCC) (Late payment “surcharge” on sale price of goods’ was’ “interest”). 
Regulations: 900 (delegation of powers and duties to other officials). 
1.T. Technical News: 8 (publication of advance tax rulings); 9 (electronic publication 
of severed rulings); 14 (the Income Tax rulings and Interpretations Directorate — com- 
mon deficiencies or omissions in requests for advance rulings); 18 (The advance in- 
come tax rulings process — practical problems and possible solutions). 
CRA Audit Manual: 2.0: The Canada Revenue Agency; 5.0: Human resource issues; 
7.0: Compliance programs branch; 10.11.14: Referrals to technical application and yal- 
uations division — compliance programs branch — headquarters. 


(2) Officers, clerks and employees — Such officers, clerks 
and employees as are necessary to administer and enforce this Act 
shall be appointed or employed in the manner authorized by law. 

Related Provisions: 220(2.01) — Delegation of powers; Interpretation Act 23(1) — 


Public officers hold office during pleasure; /nterpretation Act 31(2) — sesh: pow- 
ers granted to enable work to be done. 


(2.01) Delegation — The Minister may authorize an officer or a 
class of officers to exercise powers or perform duties of the Min- 
ister under this Act. 
Related Provisions: /nterpretation Act 23(1) — Public officers hold office during 


pleasure; Interpretation Act 31(2) — Ancillary powers granted to enable work, to be 
done. 


History: Subsec. 220(2.01) added by 1998, c. 19, subsec. 221(1), in i on bop's, 18, 
1998. fdpin 
Subsec. 221(3) of the said c. 19 provides: 
Any power or duty of the Minister of National Revenue delegated to an officer or a 
class of officers by a regulation made under para. 221( 1)(£) before [June 18, 1998] 
continues to be delegated to that officer or that class of officers until.an authoriza- 
tion by that Minister made under subsec, 220(2.01) changes the delegation of that 
power or duty, 


Transfer Pricing Memoranda: TPM-03: Downward fanster idue adjustments 
under subsec. 247(2). 


(2.1) Waiver of filing of documents — Where any provision of 
this Act or a regulation requires a person to file a prescribed form, 
receipt or other document, or to provide prescribed information, the. 
Minister may waive the requirement, but the person shall provide 
the document or information at the Minister’s request. 

Related Provisions: 220(2.2)—No extension or waiver allowed for SR&ED 
claims. 


History: Subsec. 220(2.1) added by 1994, c. 7, Sch. VIII (1993, c, 24), subsec, 127(1), 
applicable to 1992 et seq. 

Selected Cases [subsec. 220(2. 1): Murphy v. MNR, [2010] 3 C.T.C. 1 (RC) (Sub- 
delegation re issue of requirements not permissible); Dorothea Knitting Mills Ltd. v. 
MNR, [2005] 2 C.T.C. 64 (FC) (Minister’s reliance on criteria with no legislative foun- 
dation was improper). 


Interpretation Bulletins: IT-495R3: Child care expenses. 
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Charities: Policies: CPC-016: Religious charities — Form T3010.’ 


Application Policies: SR&ED 2000-02R: Guidelines for resolving claimants’ 
SR&ED concerns, 


Registered Pension Plans Feshnleal Manual: is 8 inactive ade 


i inty that there will be no exception , 
applications for investment tax credits and SR&ED- treatment. 


(3) Extensions for returns — The Minister may at any time ex- 
tend the time for making a return under this Act. 
Related’ Provisions: 127.4(5.1) — Authorization ‘for late’ LSVCC - investments; 
146(22) — Authorization for late RRSP contributions; 220(3.2) —Late filing of 
elections. 
History: Subsec. 220(3) amended by 2006, c. 4, aries, 164(1), applicable in respect 
of extensions granted after March 31, 2007. The subsec. formerly read: 
(3) The Minister may at any time extend the time for making a return under this 
Act. However, the extension does not apply for the purpose of calculating a pen- 
alty that a person is liable to pay under section 162 if the person fails to make the 
return within the period of ‘the extension. 


Subsec. 220(3) amended by 2003, c. 15, s. 129, applicable’ in respect of extensions’ 


granted after February 18, 2003. The subsec. formerly read: 


(3) The Minister may at any time extend the ‘time for making a return under this © 


Act. 


Selected Cases [subsec. 220(3)]: Kutlu v. R., 
(Minister’s discretion improperly exercised). 


[2000] 4 C.T.C. 129. (FCTD) 


S. 220(3.1) 


(3.1) Waiver of penalty or interest — The Minister may, on or 
before the day that is ten calendar years after the end of a taxation 
year of a taxpayer (or in the case of a partnership, a fiscal period of 
the partnership) or on application by the taxpayer or partnership on 
or before that day, waive or cancel all or any portion of any penalty 
or interest otherwise payable under this Act by the taxpayer or part- 
nership in respect of that taxation year or fiscal period, and notwith- 
standing subsections 152(4) to (5), any assessment of the interest 
and penalties payable by the taxpayer or partnership shall be made 
that is necessary to take into account the cancellation of the penalty 
or interest. 


Related Provisions: 161.3 — CRA discretion to cancel interest and penalty up to 
$25; 164(1.5) — Late refund of overpayment; 164(3.2) — Interest on refunds and re- 
payments; 165(1.2) — Limitation of right to object; 206.4 — Waiver.of Part XI taxes 
on registered disability savings plans; 207.06:— Waiver of Part XI.01 tax re TFSA; 
225.1(1) —No collection restrictions following assessment. 


History: Subsec. 220(3:1) amended by 2005, c. 19, 8.48, applicable after 2004, except 
that if.a taxpayer or a partnership has, before 2005, applied to the Minister of National 
Revenue under the subsec. in respect of a taxation year or fiscal period, the subsec. is to 
be read in respect of that taxation year or fiscal period as follows: 


(3.1) The Minister may waive or cancel all or any portion of any penalty or 
interest otherwise payable under this Act by a taxpayer or partnership in respect 
of a taxation year or fiscal period, as the case may be, and notwithstanding sub- 
sections 152(4) to (5), any assessment of the interest and penalties payable by the 
taxpayer or partnership shall be made that is necessary. to take into. account the 
cancellation of the penalty or interest. 


The subsec. formerly read: 


(3.1) The Minister may at any time waive or cancel all or any portion of any 
penalty or interest otherwise payable under this Act by a taxpayer or partnership 
and, notwithstanding subsections 152(4) to (5), such assessment of the interest 
and penalties payable by the taxpayer or partnership shall be made as is neces- 
sary to take into account the cancellation of the penalty or interest. 


Subsec. 220(3.1) amended by 1994, c. 7, Sch. VIL (1993, c. 24), subsec. 127(2), appli: 
cable to 1985 et seg. Subsec. (3.1) formerly read: 


(3.1). The Minister may at any time waive or ‘cancel.all or any portion of any 
penalty or interest otherwise payable under this Act by .a taxpayer or a 
partnership. 


Subsec. 220(3.1) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), applicable 
to penalties and interest in respect of 1985 er seq. 


Selected Cases [subsec. 220(3.1)]: Bozzer v. MNR, [2011].5C.T.C. 1, (FCA); 
rev’g [2010] 3 C.T.C. 137 (FC) (Limitation period extended to interest on tax liability 
even if such liability arose prior to the 10-year period); Slau Ltd. v. R., {2010] 1 C.T.C. 
15 (FCA) (More than one “reasonable” ‘outcome possible when discretion exercised), 
Nixon v. MNR, [2008] 5.C.T.C. 263 (FC) (Failure. to establish extraordinary circum- 
stances insufficient grounds to deny relief); Ross v. Canada (CCRA), [2006] 3 C.T.C. 
42 (FC) (Economic circumstances. of taxpayer should be reviewed); Sixgraph 
Informatique Ltée v. R., [2005] 5 C.T.C. 3 (FC); aff'd [2005] 4 C.T.C. 157 (FCA) 
(Minister and minister’s representative have power to render decision), Vitellaro v. 
Canada (CRA), [2005] 3 C.T.C. 88 (FCA) (Standard of review is reasonableness 
simpliciter); Elwell v. MNR, [2004] 4 C.T.C. 263 (FC) (Minister should have exercised 
discretion ‘in favour of taxpayer); Johnston v. R.; [2003] 4 C.T.C..32:(FCTD) (Misap- 
prehension as to relevant facts allows court to:interfere: with exercise of discretion); 
Harold v. Canada (CCRA), [2003] 4 C.T.C. 21 (FCTD) (Standard of review is patent 
unreasonableness); Robertson v. MNR, [2003] 2 C.T.C. 78 (FCTD) (Minister’s. decision 
tainted by erroneous findings of fact); Edwards v. Canada (CCRA), [2002] 3 C.T.C. 
339 (FCTD) (Standard for review of exercise of discretion is patent unreasonableness); 
MacKay vy. Canada (CCRA), [2002] 2 C.T.C. 138 (FCTD) (Standard for review of ex- 
ercise of discretion is “patent unreasonableness”); Edison v. R., [2001] 3 C.T.C. 233 


_ (FCTD) (Officers taking part in decision not to apply provision should not also be part 


of review process); Hillier v. Canada (A.-G.), [2001] 3 C.T.C. 157 (FCA); rev’ g [2001] 
1 C.T.C. 12 (FCTD) (Courts will interfere with exercise of discretion if conduct does 
not meet statutory standard); Syal vy. Canada (A.-G.), [1999].3.C.T.C. 666 (FCTD) 
(Discretion under fairness package is Minister’s, not Court’s); Bilida v. MNR, [1997] 2 
C.-T.C. 143 (FCTD) (Court will’ review Minister’s decision if all relevant factors not 
considered); Taylor v. Canada, [1995] 2 C.T.C. 2133 (TCC) (Provision applies only to 
penalties and interest payable after assessment); Housser v. Canada, [1994] CTC 
2233 (TCC) (Court will not second-guess Minister on exercise of discretion); 
Montgomery v. Canada, {1994] 2 C.T.C. 57 (FCTD) (Minister’s power to waive inter- 
est and penalties applies to 1985 and subsequent years); Wasson (P.G.). v. Canada, 
[1993] 2 C.T.C. 2338 (TCC) (Court had no jurisdiction to make declaratory judgment 
that Minister wrong not to waive interest and penalties). 


Remission Orders: Léopold Bouchard Remission Order, P.C. 2007-562 (remission 
of tax where paying debt would cause extreme hardship); Doina-Florica Calin Remis- 
sion ‘Order, PC. 2007-563 (tax refunded where deadline missed due to health 
problems); Yvonne Townshend Remission Order, P.C. 2007- 1776 (remission of tax and 
interest based on extreme hardship); Eugene Skripkariuk Remission Order, P.C. 2009- 
169 (remission of tax where filing error would have been detected by CRA “if proper 
procedures had been followed”, and payment of amount would cause extreme hard- 
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ship); Catherine Bland Remission Order, P.C. 2009-170 (remission of tax where inter- 
est charges “increased the debt to a level where paying it would cause extreme hard- 
ship”); Jared Torgerson Remission Order, P.C. 2009-878 (tax and interest remitted due 
to CRA error in 1993); Pierre Gosselin Remission Order, P.C. 2009-951 (remission for 
1991-2005 due to circumstances not within taxpayer’s control); Laura Speakman Re- 
mission Order, P.C. 2010-1593 (remission of penalty more than 10 years back); 
Cynthia Carlson Remission Order, P.C. 2010-1594 (remission of interest more than 10 
years back); Jacqueline Doskoch Remission Order, P.C. 2010-1595 (same); Evan War- 
den Remission Order, P.C. 2010-1596 (same); Susan Gill Remission Order, P.C. 2011- 
279 (same); Mildred Jacobs Remission Order, P.C. 2011-482 (same). 

Information Circulars: 98-1R3: Collections policies; 07-1: Taxpayer relief 
provisions. 

CRA Audit Manual: 3.0: Fairness and client rights; 11.6.6 and Appendix A-11.2.24: 
Fairness report. 

Forms: RC199: Voluntary disclosures program (VDP) — taxpayer agreement; 
RC4288: Request for taxpayer relief; T4060: Collections policies [guide]. 


(3.2) Late, amended or revoked elections — The Minister 
may extend the time for making an election or grant permission to 
amend. or revoke an election if 


(a) the election was otherwise required to be made by a taxpayer 
or by a partnership, under a prescribed provision, on or before a 
day in a taxation year of the taxpayer (or in the case of a partner- 
ship, a fiscal period of the partnership); and 


(b) the taxpayer or the partnership applies, on or before the day 

that is ten calendar years after the end of the taxation year or the 

fiscal period, to the Minister for that extension or permission. 
Related Provisions: 60(1), 60(1)(iv) — Minister may accept late rollover of RRSP 
after death to spouse, child or grandchild; 127.4(5.1) — Authorization for late LSVCC 
investments; 146(22) — Authorization for late RRSP contributions; 220(3) — Late fil- 
ing allowed by extending time for return; 220(3.21) — Certain designations deemed to 
be elections; 220(3.3)— Date of late election, amended election or revocation; 
220(3.4) — Consequential assessment; 220(3.5) — Penalty for late filed, amended or 
revoked elections. 


History: Subsec. 220(3.2) amended by 2005, c. 19, s. 48, applicable in respect of ap- 
plications made after 2004. The subsec. formerly read: 


(3.2) Where 


(a) an election by a taxpayer or a partnership under a provision of this Act or 
a regulation that is a prescribed provision was not made on or before the day 
on or before which the election was otherwise required to be made, or 


(b) a taxpayer or partnership has made an election under a provision of this 
Act or a regulation that is a prescribed provision, 


the Minister may, on application by the taxpayer or the partnership, extend the 
time for making the election referred to in paragraph (a) or grant permission to 
amend or revoke the election referred to in paragraph (b). 


Subsec, 220(3.2) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), applicable 
to elections in respect of 1985 et seg. 


Selected Cases [subsec. 220(3.2)]: Coster v. R., [2003] 3 C.T.C. 2163 (TCC) 
(Only Minister can grant extension); McNabb Family Trust vy, Canada, [1996] 3 C.T.C. 
126 (FCTD) (Test is whether Minister acted arbitrarily or unfairly, not what Court 
might have decided). 


Regulations: 600 (prescribed provisions). 
Interpretation Bulletins: IT-120R5: Principal residence. 
Information Circulars: 07-1: Taxpayer relief provisions. 


CRA Audit Manual: 12.4.5: Late filed elections; 28.6.3: Fairness provisions — late, 
amended or revoked elections; 28.12.0: Cancellation/waiver of penalties under the fair- 
ness provisions. 


(3.201) Joint election — pension income split — On applica- 
tion by a taxpayer, the Minister may extend the time for making an 
election, or grant permission to amend or revoke an election, under 
section 60.03 if 


(a) the application is made on or before the day that is three cal- 
endar years after the taxpayer’s filing-due date for the taxation 
year to which the election applies; and 


(b) the taxpayer is resident in Canada 


(i) if the taxpayer is deceased at the time of the application, 
at the time that is immediately before the taxpayer’s death, or 
(ii) in any other case, at the time of the application. 


History: Subsec. 220(3.201) added by 2007, c. 35, subsec. 61(1), applicable to 2007 et 
seq. 


Income Tax Act 


(3.21) Designations and allocations — For the purpose of sub- 


section (3.2), 
(a) a designation in any form prescribed for the purpose of para- 


graph 80(2)(i) or any of subsections 80(5) to (11) or 80.03(7) is. 


deemed to be an election under a prescribed provision of this 
Act; and 


(b) a designation or allocation under subsection 132.11(6) is 


deemed to be an election under a prescribed provision of this 
Act. 
History: Subsec. 220(3.21) amended by 1999, c. 22, s. 78, in force June 17, 1999. It 
formerly read: Rab CH 


(3.21) Designations under section 80 and subsection 80.03(7) — For the 
purposes of subsection (3.2), a designation in any form prescribed for the pur- 
pose of paragraph 80(2)(i) or any of subsections 80(5) to (11) or 80.03(7) shall 
be deemed to be an election under a prescribed provision of this Act. 


Subsec. 220(3.21) added by 1995, c. 21, s. 42, applicable June 22, 1995, 


(3.3) Date of late election, amended election or revoca- 
tion — Where, under subsection (3.2), the Minister has extended 
the time for making an election or granted permission to amend or 
revoke an election, 


(a) the election or the amended election, as the case may be, 


shall be deemed to have been made on the day on or before 
which the election was otherwise required to be made and in the 
manner in which the election was otherwise required to be 
made, and, in the case of an amendment to an election, that elec- 
tion shall be deemed, otherwise than for the purposes of this sec- 
tion, never to have been made; and 


(b) the election that was revoked shall be deemed, otherwise 
than for the purposes of this section, never to have been made. 
Related Provisions: 220(3.4) — Assessment to take late filing into account. 


History: Subsec. 220(3.3) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), 
applicable to elections in respect of 1985 et seq. 


(3.4) Assessments — Notwithstanding subsections 152(4), 
(4.01), (4.1) and (5), such assessment of the tax, interest and penal- 
ties payable by each taxpayer in respect of any taxation year that 
began before the day an application is made under subsection (3.2) 
to the Minister shall be made as is necessary to take into account 
the election, the amended election or the revocation, as the case 
may be, referred to in subsection (3.3). 

Related Provisions: 164(1.5) — Refunds; 164(3.2) — Interest on refunds and re- 


payments, 165(1.1) — Limitation of right to object to assessment or determination; 
169(2)(a) — Limitation of right to appeal. 

History: Subsec. 220(3.4) amended by 1998, c, 19, subsec. 221(2), applicable to elec- 
tions in respect of 1985 et seg. Subsec. 220(3.4) formerly read: 


(3.4) Notwithstanding subsections 152(4), (4.1) and (5), such assessment of the 
tax, interest and penalties payable by each taxpayer in respect of any taxation 
year commencing before the day an application is made under subsection (3.2) to 
the Minister shall be made as is necessary to take into account the election, the 
amended election or the revocation, as the case may be, referred to in subsection 
(3.3). 


Subsec. 220(3.4) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), applicable 
to elections in respect of 1985 ef seq. 


(3.5) Penalty for late filed, amended or revoked elec- 
tions — Where, on application by a taxpayer or a partnership, the 
Minister extends the time for making an election or grants permis- 
sion to amend or revoke an election (other than an extension or per- 
mission under subsection (3.201)), the taxpayer or the partnership, 
as the case may be, is liable to a penalty equal to the lesser of 
(a) $8,000, and 
(b) the product obtained when $100 is multiplied by the number 
of complete months from the day on or before which the elec- 
tion was required to be made to the day the application was 
made in a form satisfactory to the Minister. 
Related Provisions: 220(3.6) — Assessment of penalty. 
History: The opening words of subsec. 220(3.5) amended to add “(other than an ex- 


tension or permission under subsection (3.201))” by 2007, c. 35, subsec. 61(2), applica- 
ble to 2007 et seq. 


Subsec. 220(3.5) added by 1994, c..7, Sch. II (1991, ¢. 49), subsec. 181(4); applicable 
to elections in respect of 1985 et seg. 
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CRA. Audit Manual: 28.6.3: Fairness. provisions — late, amended or ‘revoked 
elections. 


(3.6) Unpaid balance of penalty — The Minister shall, with all 
due dispatch, examine each election, amended election and revoked 
election referred to in subsection (3.3), assess any penalty payable 
and send a notice of assessment to the taxpayer or the partnership, 
as the case may be, and the taxpayer or the partnership, as the case 
may be, shall pay forthwith to the Receiver General the amount, if 
any, by which the penalty so assessed. exceeds the total of all 
amounts previously paid on account of that penalty. 

Related Provisions: 161(11)(c) — Interest on penalties. 


History: Subsec. 220(3.6) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), 
applicable to elections in respect of 1985 et seq. 


(3.7) idem — The provisions of Divisions I and J of Part I apply, 
with such modifications as the circumstances require, to an assess- 
ment made under this. section as though it had been made under 
section 152. 


History: Subsec. 220(3.7) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 181(1), 
applicable to elections in respect of 1985 et seq. , 


(3.8) Dishonoured instruments — [applicable in respect. of in- 
struments dishonoured after March 31, 2007] For the purposes of 
this Act and section 155.1 of the Financial Administration Act 


(a) any charge that becomes payable at any time by a person 
under the Financial Administration Act in respect of an instru- 
ment tendered in payment or settlement of an amount that is 
payable or remittable under this Act is deemed to be an amount 
that becomes payable or remittable by the person at that time 
under this Act; 


(b) sections 152, 158 and 159, subsections 161(1), (2) and (11), 
sections 162 to 167 and Division J of this Part are applicable to 
the amount deemed to become payable or remittable by this sub- 
section with any modifications that the circumstances require, 


(c) Part Il of the Interest and Administrative Charges Regula- 
tions does not apply to the charge; and 


(d) any debt under subsection 155.1(3) of the Financial Admin- 
istration Act in respect of the charge is deemed to be extin- 
guished at the time the total of the amount and any applicable 
interest under this Act is paid. 


History: Subsec. 220(3.8) added by 2006, c. 4, subsec. 164(2), applicable in respect of 
instruments dishonoured after March 31, 2007. 


(4). Security — The Minister may, if the Minister considers it ad- 
visable in a particular case, accept security for payment of any 
amount that is or may become payable under this Act. 

Related Provisions: 159(2) — Certificate before distribution; 222(8)(b) — Exten- 


sion of 10-year limitation period on collection action while security held; 222.1 — Ap- 
plication to awards of court costs. 


Regulations: 2200 (Minister may discharge security). 


(4.1) Idem — Where a taxpayer has objected to or appealed from 
an assessment under this Act, the Minister shall, while the objection 
or appeal is outstanding, accept adequate security furnished by or 
on behalf of the taxpayer for payment of the amount in controversy 
except to the extent that the Minister may collect the amount be- 
cause of subsection 225.1(7). 
Related Provisions: 222(8)(b) — Extension of 10-year limitation period on collec- 
tion action while security held. 
History: Subsec. 220(4.1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 
127(3), Subsec. (4.1). formerly read: 
(4.1) Idem.where objection or appeal — Where a taxpayer has objected to or 
appealed from an assessment under this Act, the Minister shall accept adequate 
security furnished by or on behalf of the taxpayer for payment of the amount in 
controversy while the objection [or] appeal is outstanding. 


(4.2) Surrender of excess security — Where at any time a tax- 
payer requests in writing that the Minister surrender any security 
accepted by the Minister under subsection (4) or (4.1), the Minister 
shall surrender the security to the extent that the value of the secur- 
ity exceeds the total of amounts payable under this Act by the tax- 
payer at that time. 


S. 220(4-5)(a)(Gii) 


Related Provisions: 222.1 — Application to awards of court costs. 


(4.3) Security furnished by a member institution of a 
deposit insurance corporation — The Minister shall accept 
adequate security furnished by or on behalf of a taxpayer that is a 
member institution in relation to a deposit insurance, corporation 
(within the meaning assigned by subsection 137.1(5)) for payment 
of 


(a) the tax payable under this Act by the taxpayer for a taxation 
year, to the extent that the amount of that tax exceeds the 
amount that that tax would be if no amount that the taxpayer is 
obliged to repay to the corporation were included under para- 
graph ‘137.1(10)(a) or (b) in computing the taxpayer’s income 
for the year or a preceding taxation year, and 

(b) interest’ payable under this Act by the taxpayer on the 
amount determined under paragraph (a), 


until the earlier of 


(c) the day on which the taxpayer’s obligation referred to in par- 
agraph (a) to repay the amount to the corporation is settled or 
extinguished, and 


(d) the day that is 10 years after the end of the year. 


History: Para. 220(4.3)(a) amended by 1994, c. 7, Sch. II (1991, c. 49),’ subsec. 
181(2), to substitute “for the year or a preceding taxation year” for “for the year’, ap- 
plicable after July 13, 1990. 


(4.4) Additional security — The adequacy of security furnished 
by or-on behalf of a taxpayer under. subsection (4.3) shall be deter- 
mined by|the Minister and. the Minister may require additional se- 
curity to be furnished from time to time by or on behalf of the tax- 
payer where the Minister determines that the security that has been 
furnished is no longer adequate. 


History: Subsec. 220(4.4) added by 1987, c. 46, s. 65, applicable after February 17, 
1987... 


(4.5) Security for departure tax —If an individual ‘who is 
deemed. by. subsection 128.1(4) to have disposed of a property 
(other than.a right to ia, benefit under, or an interest in a trust gov- 
erned by, an employee: benefit plan) at any particular time in.a taxa- 
tion year (in this section referred to as the individual’s “emigration 
year”) elects, in prescribed manner on or before the individual’s 
balance-due day for the emigration year, that this subsection and 
subsections (4.51) to (4.54) apply in respect of the emigration year, 


(a) the Minister shall, until the individual’s balance-due day for 
a particular taxation year that begins after the particular time, 
accept adequate security furnished by or on behalf of the indivi- 
dual on or before the individual’s balance-due day for the emi- 
gration year for the lesser of 


(i) the amount determined by the formula 


A-B-—[((A-B)/A) x C] 
where 


A. is the total amount, of taxes under Parts, 1 and I.1 that 
would be payable by. the individual for the emigration 
year if the exclusion or deduction of each amount referred 
to in paragraph 161(7)(a) were not taken into account, 


B is the total amount of taxes under those Parts that would 
have been so payable if each property (other than a right 
to a benefit under, or an interest in a trust governed by, an 
employee benefit plan) deemed by subsection 128.1(4) to 
have been disposed of at the particular time, and that has 
not been subsequently disposed of before the beginning of 
the particular year, were not deemed by subsection 
128.1(4) to have been disposed of by the individual at'the 
particular time; and 


C -is the total of all amounts deemed under this or any other 
Act to have been paid: on account of the individual’s tax 
under this Part for the emigration year, and 


(ii) if the particular year immediately follows the emigration 


year, the amount determined under subparagraph (i), and in 
any. other case, the amount determined under this paragraph 
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in respect of the individual for the taxation year that immedi- 
_ ately precedes the particular year; and 


(b) except for the purposes of subsections 161(2), (4) anil (4. 01), 


(i) interest under this Act for any period that ends on the indi- 
vidual’s balance-due day for the particular year and through- 
out which security is accepted by the Minister, and 


(ii) any penalty under this Act computed with reference to an 
individual’s tax payable for the year that was, without refer- 
ence to this paragraph, unpaid 


Shall be computed as if the particular amount for which adequate 
security has been accepted under this subsection were an amount 
paid by the individual on account of the particular amount. 

Related Provisions: 128.1(6)— Tax cancelled if emigrant returns to Canada; 
128.3 — Shares acquired on rollover deemed to be same shares for 220(4.5); 
152(10) — Posted security deemed not to be tax assessed for purposes of administra- 
tion of provincial tax; 220(4.51)— Exemption for first $25,000 of. security; 
220(4.52) —Security effective only for departure tax; 220(4,53) — Where. security 
proves inadequate; 220(4.54) — Extension of time for making election; 220(4.7) — 
Reduction in security for undue hardship; 257 — Formula cannot calculate to less than 
zero. 


Forms: T1244: Election, under subsec. 220(4.5) of the /TA, to defer the payment of 
tax on income re deemed disposition of property. , 


(4.51) Deemed security — If an individual (other than a trust) 
elects under subsection (4.5) that that subsection apply in respect of 
a taxation year, for the purposes of this subsection and subsections 
(4.5) and (4.52) to (4.54), the Minister is deemed to have accepted 
at any time after the election is made adequate security for a total 
amount of taxes payable under Parts I and I.1 by the individual for 
the emigration year equal to the lesser of 


(a) the total amount of those taxes that would be payable for the 
year by an inter vivos trust resident in Canada (other than a trust 
described in subsection 122(2)) the taxable income of which for 
the year is $50,000, and 


(b) the greatest amount for which the Minister is required to ac- 
cept security furnished by or on behalf of the individual under 
subsection (4.5) at that time in respect of the emigration year, 


and that security is deemed to have been furnished by the individual 
before the individual’s balance-due day for the emigration year. 


(4.52) Limit — Notwithstanding subsections (4.5) and (4.51), the 
Minister is deemed at any time not to have accepted security under 
subsection (4.5) in respect of an individual’s emigration year for 
any amount greater than the amount, if any, by which 


(a) the total amount of taxes that would be payable by the indivi- 
dual under Parts I and I.1 for the year if the exclusion or deduc- 
tion of each amount referred to in paragraph 161(7)(a), in re- 
spect of which the day determined under paragraph 161(7)(b) is 
after that time, were not taken into account 


exceeds 


(b) the total amount of taxes that would be determined under 
paragraph (a) if this Act were read without reference to subsec- 
tion 128.1(4). 


(4.53) Inadequate security — Subject to subsection (4.7), if it is 
determined at any particular time that security accepted by the Min- 
ister under subsection (4,5) is not adequate to secure the particular 
amount for which it was furnished by or on behalf of an individual, 


(a) subject to a subsequent application of this subsection, the se- 

curity shall be considered after the particular time to secure only 
the amount for which it is adequate security at the particular 
time; 


(b) the Minister shall notify the individual in writing of the de- 
termination and shall accept adequate security, for all or any part 
of the particular amount, furnished by or on behalf of the indivi- 
dual within 90 days after the day of notification; and 


(c) any security accepted in accordance with paragraph (b) is 
deemed to have been accepted by the Minister under subsection 
(4.5) on account’ of the particular amount at the particular time. 


Income Tax Act 


Related Provisions: 220(4.54)(c) — Extension of 90-day period under (4.53)(b). 


(4.54) Extension of time — If in the opinion of the Minister it 
would be just and equitable to do so, the Minister may at any time 
extend 


(a) the time for making an election under subsection (4. 5): 


-.(b) the time for furnishing and accepting fuses undat mies 
tion (4.5); or 

(c) the 90-day period for the acceptance of security under para: 
graph (4.53)(b). 


(4.6) Security for tax on distributions of taxable Canadian 
property to non-resident beneficiaries — Where, 


(a) solely because of the application of subsection 107(5), 
paragraphs 107(2)(a) to (c) do not apply to a distribution by a 
trust in a particular taxation year (in this section referred to as 
the trust’s “distribution year”) of taxable Canadian property, and 


(b) the trust elects, in prescribed manner on or before the trust’s 
balance-due day for the distribution year, that this subsection 
and subsections (4.61) to (4.63) apply in respect of the distribu- 
tion year, 

the following rules apply: 


(c) the Minister shall, until the trust’s balance-due day for a sub- 
sequent taxation year, accept adequate security furnished by or 
on behalf of the trust on or before the trust’s balance-due day for 
the distribution year for the lesser of 


(i) the amount determined by the formula 


A-—B-—[(A-—B)/A) x C] 
where 


-A is the total amount of taxes under Parts I and I.1 that 
would be payable by the trust for the distribution year if 
the exclusion or deduction of each amount referred to in 
paragraph 161(7)(a) were not. taken into account, 


B_ is the total amount of taxes under those Parts that would 
have been so payable if the rules in subsection 107(2) 
(other than the election referred to in that subsection) had 
applied to each disposition by the trust in the distribution 
year of property (other than property subsequently dis- 
posed of before the beginning of the subsequent year) to 
which paragraph (a) applies, and 


C is the total of all amounts deemed under this or any other 
Act to have been paid on account of the trust’s tax under 
this Part for the distribution year, and 


(ii) where the subsequent year immediately follows the distri- 
bution year, the amount determined under subparagraph (i), 
and in any other case, the amount determined under this par- 
agraph in respect of the trust for the taxation year that imme- 
diately precedes the subsequent year, and 


(d) except for the purposes of subsections 161(2), (4) and (4.01), 


(i) interest under this Act for any period ending on the trust’s 
balance-due day for the subsequent year and. throughout 
which security is accepted by the Minister, and 


(ii) any penalty under this Act computed with reference to 
the trust’s tax payable for the year that was, without refer- 
ence to this paragraph, unpaid 


shall be computed as if the particular amount for which adequate 

security has been accepted under this subsection were an amount 

paid by the trust on account of the particular amount. ~ 
Related Provisions: 128.3 — Shares acquired on rollover deemed to be same shares 
for 220(4.6); 152(10) — Posted security deemed not to be tax assessed for purposes of 
administration of provincial tax; 220(4.61) — Security effective only for tax caused by 
107(5);, 220(4.62) — Where security proves inadequate; 220(4.63) — Extension of 
time for making election; 220(4.7) — Reduction in security for undue hardship; 257 — 
Formula cannot calculate to less than zero. 


(4.61) Limit — Notwithstanding subsection (4.6), the Minister is 
deemed at any time not to have accepted security under that subsec- 
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tion in respect of a trust’s distribution year for any amount greater 
than the amount, if any, by which 


(a) the total amount of taxes that would be payable by the trust 
under Parts I and I.1 for the year if the exclusion or deduction of 
eachamount ‘referred to in paragraph 161(7)(a), in respect of 
which the day determined under paragraph 161(7)(b) is after that 
time, were not taken, into account 


exceeds } 


(b) the total amount of taxes that would be determined under 
paragraph (a) if paragraphs 107(2)(a) to (c) had applied to each 
distribution by the trust in the year of property to which para- 
graph (1)(a) applies. 


(4.62) Inadequate security — Subject to subsection (4.7), where 
it is determined at‘ any particular time that security accepted by the 
Minister under subsection (4.6) is not adequate to secure the partic- 
ular amount for which it was furnished by or on behalf of a trust, 


(a) subject to'a subsequent application of this subsection, the se- 
curity shall'be considered after the particular time to secure only 
the amount for which it is adequate security at the particular 
time; - 

(b) the Minister shall notify the trust in writing of the determina- 
tion and shall accept adequate security, for all or any part of the 
particular amount, furnished by or on behalf of the trust within 
90 days after the notification; and 


(c) any security accepted in accordance with paragraph (b)is 
deemed to ‘have been accepted by the Minister under subsection 
(4.6) on account of the particular amount at the particular time: 


(4.63) Extension of time — Where in the opinion of the Minister 
it would be just and equitable to do.so, the Minister may at any time 
extend 


(a) the time for making an election under subsection (4.6); 


(b) the time for furnishing and accepting security under subsec- 
tion (4.6); or 

(c) the 90-day period for the acceptance of the security under 
paragraph (4.62)(b). 


(4.7) Undue hardship — If, in respect of any period of time, the 
Minister determines that an individual who has made an election 
under either of subsection (4.5) or (4.6) 


(a) cannot, without undue hardship, pay or reasonably arrange to 
have paid onthe individual’s behalf; an amount of. taxes to 
which security under that subsection would relate, and 


(b) cannot, without undue hardship, provide or reasonably ar- 
range to have provided on the individual’s behalf, adequate se- 
curity under that subsection, 


the Minister may, in respect of the election, accept for the period 
security different from, or of lesser value than, that which the Min- 
ister would otherwise accept under that subsection. 


Related Provisions: 220(4.71) — Transactions entered into to create hardship to be 
ignored. 


(4.71) Limit — In making a determination, under subsection (4.7), 
the Minister shall ignore any transaction that is a disposition, lease, 
encumbrance, mortgage, hypothec, or other voluntary restriction by 
a person. or partnership of the person’s or partnership’s rights in re- 
spect of a property, if the transaction can reasonably be considered 
to have been entered into for the purpose of influencing the 
determination. : 

History [220(4.5)-(4.71)]: Subsecs. 220(4.5) to (4.71) added by 2001, c. 17, s. 178, 


applicable to dispositions and distributions that occur at any time after October 1, 1996 
except that, 


(a) the reference to “$50,000” in para. 220(4.51)(a) shall be read as'a reference to 
“$75 000, in respect of emigration years that.are before 2001; and: 


(b) if an individual ceased to be resident in Canada, or a distribution by a trust 

occurred to which para. 220(4.6)(a) applies in respect of the trust, before the partic- 

ular day on which the amending legislation is assented to, 
(i) an election by the individual under subsec. 220(4.5), or by the trust under 
subsec. 220(4.6), as ‘the case may be, in respect of the taxation year that in- 


S..221(1)(d.1) 


cludes’ that time is deemed to have been made in a timely manner if it is made 
on or before the individual’s filing-due date for the taxation year that includes 
the particular day; and, 7 

(ii) security furnished by or on behalf of the individual under subsec: 220(4.5), 
or by or on behalf of the trust under subsec. 220(4.6), as the case may be, is 
deemed to have been furnished in‘a timely manner if it is furnished on or 
before the individual’s filing-due date for the taxation year that includes the 
particular day. 


(5) Administration of oaths — Any officer or servant employed 
in connection with the administration or enforcement of this Act, if 
designated by the Minister for the purpose, may, in the course of 
that employment, administer oaths and take and receive affidavits, 
declarations and affirmations for the purposes of or incidental to the 
administration or enforcement of this Act or regulations made 
thereunder, and every officer or servant so designated has for those 
purposes all the powers of a commissioner for administering oaths 
or taking affidavits. 


Related Provisions: Interpretation Act 19 — Administration of oaths. 


(6) Assignment by corporation — Notwithstanding section 67 
of the Financial Administration Act and any other provision of a 
law of Canada or a province, a corporation may assign any amount 
payable to it under this Act. 


Related Provisions: 220(7) — Assignment not binding on federal government. 


History: Subsec. 220(6) added by 1997, c. 25, s. 66, applicable to assignments made 
after March 5, 1996. 


Forms: T4163: Guide for discounters: 


(7) Effect of assignment — An assignment referred to in sub- 
section (6) is not binding on Her Majesty in right of Canada and, 
without limiting the generality of the foregoing, 


(a) the Minister is not required to pay to the assignee the’ as- 
signed amount, 


(b) the. assignment does not create any liability of Her Majesty 
in right. of Canada to. the assignee; and 


(c) the rights of the assignee are subject to all equitable and stat- 
utory rights of set-off in favour of Her Majesty in right of 
Canada. 


History: Subsec. 220(7) added by 1997, c. 25, s. 66, applicable to assignments made 
after March 5, 1996. 


Definitions [s. 220]: “amount”, “assessment”, “balance-due day” — 248(1); “calen- 
dar year” — Interpretation Act 37(1)(a); “Commissioner of Revenue” — Canada Rey- 
enue Agency Act s. 25; “corporation” — 248(1), Interpretation Act 35(1); “deposit in- 
surance corporation” — 137.1(5); “disposition” — 248(1); “distribution year’ — 
220(4.6)(a); “emigration year’ — 220(4.5); “employed”, “employee benefit plan”, 
“employment”, “filing-due date” — 248(1); “fiscal period” — 249.1; “Her Majesty” — 
Interpretation Act 35(1); “individual”, “insurance corporation” — 248(1); “inter. vivos 
trust” — 108(1), 248(1); “Minister”, “non-resident” — 248(1); “oath — Interpreta- 
tion Act 35(1); “officer? — 248(1)“office”; “person”, “prescribed”, “property” — 
248(1); “province” — Interpretation Act 35(1); “regulation” — 248(1); “resident in 
Canada” — 250: “security” — Interpretation Act 35(1); “servant” — 248(1)“employ- 
ment”; “tax payable” — 248(2); “taxable Canadian property”, “taxable income” — 
248(1); “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 248(1), .@)s 
“undue hardship” — 220(4.71); “writing” — Interpretation Act 35(1). 


221. (1) Regulations — The Governor in Council may make 
regulations 


(a) prescribing anything that, by this Act, is to be prescribed or 
is to be determined or regulated by regulation; 


(b) prescribing the evidence required to establish facts relevant 
to assessments under this Act; 


(c) to facilitate the assessment of tax where deductions or ex- 
emptions of a taxpayer have changed in a taxation year; 


(d) requiring any class of persons to make information returns 
respecting any class of information required in connection with 
assessments under this Act; 


- (d.1) requiring any person or partnership to provide any infor- 
mation including their name, address, Social Insurance Number 
or business number to any class of persons required to make an 
information return containing that information; 
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(d.2) requiring any class of persons to make information availa- 
ble to the public for the purpose of making information returns 
respecting any class of information required in connection with 
assessments under this Act; 


(e) requiring a person who is, by a regulation made under para- 
graph (d), required to make an information return to supply a 
copy of the information return or of a prescribed part thereof to 
the person to whom the information return or part thereof 
relates; 


(f) [Repealed] 


Selected Cases [para. 221(1)(f)]: Doyle v. MNR, [1989] 2 C.T.C. 270 (FCTD) 
(Abeyance letter may be signed by taxpayer’s designated agent and an officer of Ap- 
peals Division). 
(g) providing for the retention by way of deduction or set-off of 
the amount of a taxpayer’s income tax or other indebtedness 
under this Act out of any amount or amounts that may be or 
become payable by Her Majesty to the taxpayer in respect of 
salary or wages; 


(h) defining the classes of persons who may be regarded as de- 
pendent for the purposes of this Act; 


(1) defining the classes of non-resident persons who may be re- 
garded for the purposes of this Act 


(i) as a spouse or common-law partner supported by a tax- 
payer, or 


(ii) as a person dependent or wholly dependent on a taxpayer 
for support, 


and specifying the evidence required to establish that a person 
belongs to any such class; and 


() generally to carry out the purposes and provisions of this Act. 


Related Provisions: 65(2) — Regulations permitting resource allowances; 
147.1(18) — Authority for regulations re registered pension plans; 214(13), 215(4), 
(5) — Regulations re non-resident withholding tax; 221(2) — Effect of regulations; 
221(3) — Regulations binding Crown; 233— Demands for information returns; 
244(12) — Judicial notice to be taken of regulations; Interpretation Act 31(4) — Power 
to repeal, amend or vary regulations. 
History: Para. 221(1)(d.2) added by 2007, c. 35, s. 62, applicable to information in 
respect of taxation years of taxpayers and fiscal periods of partnerships that end after 
July 3, 2007. 
Subsec. 221(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)“common-law partner”. 
Para, 221(1)(d.1) amended and para. 221(1)(f) repealed by 1998, c. 19, subsecs. PIXE 
(2), in force on June 18, 1998. Paras. 221(1)(d.1) and (f) formerly read: 
(d.1) requiring any person to provide any information including that person’s 
name, address and Social Insurance Number to any class of persons required to 
make an information return containing that information: 


(f) authorizing a designated officer or class of officers to exercise powers or per- 
form duties of the Minister under this Act: 


Subsec. 221(3) of the said c. 19 provides: 


Any power or duty of the Minister of National Revenue delegated to an officer 
or a class of officers by a regulation made under para. 221(1)(f) before [June 18, 
1998] continues to be delegated to that officer or that class of officers until an 
authorization by that Minister made under subsec. 220(2.01) changes the delega- 
tion of that power or duty. 


Selected Cases [subsec. 221(1)]: Milley et al. v. Granby Const, & Equipment Ltd. 
et al., [1974] C.T.C. 701 (BC CA) (Minister may delegate power to seize records under 
subsec. 231(4)). 


Regulations: Parts I-XCIV and Schedules I to VIII. For regulations under paras, 
221(1)(d), (e), see Part I; under para. (g), see Part XXV; 204.1, 229.1 (required disclo- 
sure for 221(1)(d.2) by publicly traded trusts and partnerships). 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


(2) Effect — A regulation made under this Act shall have. effect 
from the date it is published in the Canada Gazette or at such time 
thereafter as may be specified in the regulation unless the regulation 
provides otherwise and it 


(a) has a relieving effect only; 
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(b) corrects an ambiguous or deficient enactment that was not in 
accordance with the objects of this Act or the Income Tax 
Regulations; 
(c) is consequential on an amendment to this Act that is applica- 
ble before the date the regulation is published in the Canada Ga- 
zette; or 
(d) gives effect to a budgetary or other public announcement, in 
which case the regulation shall not, except where paragraph (a), 
(b) or (c) applies, have effect 
(i) before the date on which the announcement was made, in 
the case of a deduction or withholding from an amount paid 
or credited, and 
(ii) before the taxation year in which the announcement is 
made, in any other case. 


Selected Cases: Savard v, R., [1998] 1 C.T.C. 2430 (TCC) (White Paper constituted 
“budgetary or public announcement”). 


(3) Regulations binding Crown — Regulations made under 
paragraph (1)(d) or (e) are binding on Her Majesty in right of Can- 
ada or a province. 


History: Subsec. 221(3) added by 1994, c. 7, Sch. II (1991, c. 49), s. 182, applicable 
after 1990, 


(4) Incorporation by reference — A regulation made under this 
Act may incorporate by reference material as amended from time to 
time. 

History: Subsec. 221(4) added by 1998, c. 19, subsec. 222(3), applicable to any regu- 
lation, regardless of whether it is made before or after June 18, 1998. 


Definitions [s. 221]: “amount”, “assessment”, “business number’, “common-law 
partner” — 248(1); “Governor in Council”, “Her Majesty” — Interpretation Act 35(1); 
“Minister”, “non-resident” — 248(1); “person”, “prescribed” — 248(1); “province” — 
Interpretation Act 35(1); “regulation”, “salary or wages” — 248(1); “taxation year” — 
249; “taxpayer” — 248(1). 


221.1 Application of interest — For greater certainty, where an 
amendment to this Act or an amendment or enactment that relates 
to this Act applies to or in respect of any transaction, event or time, 
or any taxation year, fiscal period or other period of time or part 
thereof (in this section referred to as the “application time”) occur- 
ring, or that is, before the day on which the amendment or enact- 
ment is assented to or promulgated, for the purposes of the provi- 
sions of this Act that provide for payment of, or liability to, any 
interest, the amendment or enactment shall, unless a contrary inten- 
tion is evident, be deemed to have come into force at the beginning 
of the last taxation year beginning before the application time. 
History: S. 221.1 added by 1994, c. 7, Sch. II (1991, c. 49), s. 183, applicable to 
amendments and enactments assented to or promulgated after 1989 and shall be 
deemed to have come into force on January 1, 1990. 

Definitions [s. 221.1]: “fiscal period” — 249(2)(b), 249.1; “taxation year” — 11(2), 
249, 

CRA Audit Manual: 12.3.0: Application of proposed legislative amendments. 


221.2 (1) Re-appropriation of amounts — Where a particular 
amount was appropriated to an amount (in this section referred to as 
the “debt”) that is or may become payable by a person under any 
enactment referred to in paragraphs 223(1)(a) to (d), the Minister 
may, on application by the person, appropriate the particular 
amount, or a part thereof, to another amount that is or may become 
payable under any such enactment and, for the purposes of any such 
enactment, 


(a) the later appropriation shall be deemed to have been made at 
the time of the earlier appropriation; 


(b) the earlier appropriation shall be deemed not to have been 
made to the extent of the later appropriation; and 


(c) the particular amount shall be deemed not to have been paid 
on account of the debt to the extent of the later appropriation. 


(2) Re-appropriation of amounts — Where a particular amount 
was appropriated to an amount (in this section referred to as. the 
“debt”) that is or may become payable by a person under this Act, 
the Excise Tax Act, the Air Travellers Security Charge Act or the 
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Excise Act, 2001], the Minister may, on application by the person, 
appropriate the particular amount, or a part of it, to another amount 
that is or may become payable under any of those Acts and, for the 
purposes of any of those Acts, 


(a) the later appropriation is deemed to have been made at the 
time of the earlier appropriation; 


(b) the earlier appropriation is deemed not to have been made to 
the extent of the later appropriation; and 


(c) the particular amount is deemed not to have been paid on 

account of the debt to the extent of the later appropriation. 
Related Provisions: 161.1 — Offsetting of refund interest and arrears interest. 
History: S. 221.2 renumbered as subsec. 221.2(1) and subsec. (2) added by 2006, c. 4, 
s. 165, applicable in respect of reappropriation applications made after March 31, 2007. 
S. 221.2 added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 128. 


Definitions [s. 221.2]: “amount”, “Minister”, “person” — 248(1). 
Collection 


222. (1) Definitions — The following definitions apply in this 
section. f 


“action” means an action to collect a tax debt of a taxpayer and 
includes a proceeding in a court and anything done by the Minister 
under subsection 129(2), 131(3), 132(2) or 164(2), section 203 or 
any provision of this Part. 


“tax debt” means any amount payable by a taxpayer under this 
Act. 


(2) Debts to Her Majesty — A tax debt is a debt due to Her Maj- 
esty and is recoverable as such in the Federal Court or any other 
court of competent jurisdiction or in any other manner provided by 
this Act. 


CRA Audit Manual: 10.11.7: Referral of files and information to revenue collections. 


(3) No actions after limitation period — The Minister may not 
commence an action to collect a tax debt after the end of the limita- 
tion period for the collection of the tax debt. 


Related Provisions: 222(4), (5) — Limitation period. 


(4) Limitation period — The limitation period for the collection 
of a tax debt of a taxpayer 


(a) begins 


(i) if a notice of assessment, or a notice referred to in subsec- 
tion 226(1), in respect of the tax debt is sent to or served on 
the taxpayer, after March 3, 2004, on the day that is 90. days 
after the day on which the last one of those notices is sent or 
served, and 


(ii) if subparagraph (i) does not apply and the tax debt was 
payable on March 4, 2004, or would have been payable on 
that date but for a limitation period that otherwise applied to 
the collection of the tax debt, on March 4, 2004; and 


(b) ends, subject to. subsection (8), on the day that is 10 years 
after the day on which it begins. 
Related Provisions: 222(5) — Restart of limitation period; 222(8) — Extension of 
limitation period; 244(14), (14.1) — Date when notice sent. 


History: Subpara. 222(4)(a)(i) amended by 2010, c. 25, s. 65, to substitute “sent” for 
“mailed” in two places, in force on December 15, 2010. 


Selected Cases: Collins v. R., [2006] 1 C.T.C. 1 (FC) (Provision overrules limitation 
periods). 


(5) Limitation period restarted — The ‘limitation period de- 
scribed in subsection (4) for the collection of a tax debt of a tax- 
payer restarts (and ends, subject to subsection (8), on the day that is 
10 years after the day on which it restarts) on any day, before it 
would otherwise end, on which 


(a) the taxpayer acknowledges the tax debt in accordance with 
subsection (6); 


(b) the Minister commences an action to collect the tax debt; or 
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(c) the Minister, under subsection 159(3) or 160(2) or paragraph 
227(10)(a), assesses any person in respect of the tax debt. 


Related Provisions: 222(6), (7) Meaning of “acknowledges”. 


(6) Acknowledgement of tax debts — A taxpayer acknowl- 
edges a tax debt if the taxpayer 


(a) promises, in writing, to pay the tax debt; 


(b) makes a written acknowledgement of the tax debt, whether 
or not a promise to pay can be inferred from the acknowledge- 
ment and whether or not it contains a refusal to pay; or 


(c) makes a payment, including a purported payment by way of 
a negotiable instrument that is dishonoured, on account of the 
tax debt. 


Related Provisions: 222(7) — Acknowledgment by agent or legal representative. 


(7) Agent or legal representative — For the purposes of this 
section, an acknowledgement made by a taxpayer’s agent or legal 
representative has the same effect as if it were made by the 
taxpayer. 


(8) Extension of limitation period — In computing the day on 
which a limitation period ends, there shall be added the number of 
days on. which one or more. of the following is the case: 


(a) the Minister may not, because of any of subsections 225.1(2) 
to (5), take any of the actions described in subsection 225.1(1) in 
respect of the tax debt; 


(b) the Minister has accepted and holds security in lieu of pay- 
ment of the tax debt; 


(c) if the taxpayer was resident in Canada on the applicable date 
described in paragraph (4)(a) in, respect of the tax debt, the tax- 
payer is non-resident; or 


(d) an action that the Minister may otherwise take in respect of 
the tax debt is restricted or not permitted by any provision of the 
Bankruptcy and Insolvency Act, of the Companies’ Creditors 
Arrangement Act or of the Farm Debt Mediation Act. 


(9) Bar to claims — Notwithstanding any law of Canada or a 
province, Her Majesty is not liable for any claim that arises because 
the Minister collected a tax debt after the end of any limitation pe- 
riod that applied to the collection of the tax debt and before March 
4, 2004. 


(10) Orders after March 3, 2004 and before effect — Not- 
withstanding any order or judgment made after March 3, 2004 that 
declares a tax debt not to be payable by a taxpayer, or that orders 
the Minister to reimburse to a taxpayer a tax debt collected-by the 
Minister, because a limitation period that applied to the collection 
of the tax debt ended before royal assent to any measure giving ef- 
fect to this section, the tax debt is deemed to have become payable 
on March 4, 2004. 


Remission Orders [subsec. 222(10)]: Ram Sewak Remission Order, P.C. 2006- 
445 (cancels $990 tax debt from 1977, which grew with interest while taxpayer was 
away from Canada 1978-2001). 


Related Provisions [s. 222]: 225.1 — Collection restrictions. 


History: S. 222 amended by 2004, c. 22, s. 50, in force May 14, 2004. The section 
formerly read: 


222. Debts’ to Her’ Majesty — All taxes, interest, penalties, costs and other 
amounts payable under this Act are debts due to Her Majesty and recoverable as 
such in the Federal Court of Canada or any other court of competent jurisdiction 
or in any other manner provided by this Act. 


Selected Cases [s. 222]: Canada (A.-G.) v. National Bank of Canada, [2004] 4 
C.T.C. 193 (FCA); leave to appeal to SCC refused 2004 CarswellNat 3585 (Minister 
has priority to secured creditors). 


Selected Cases [former s.222]: Markevich v. Canada, [1999] 2.C.T.C. 104 
(FCTD) (Provincial limitation statutes do not override Act); MNR »v. 2440-1986 
Quebec Inc:, [1990] 2 C.T.C: 149 (FCTD) (Valid seizure of goods sold to avoid tax 
liability); Clarkson Co. Ltd.v. Canada, [1989] 1 C.T.C. 142 (FCA) (Crown may set off 
debt to taxpayer against tax debt to Crown); R. v. Sands Motor Hotel Ltd. et al., [1984] 
C.T.C. 612 (Sask QB) (Dividends paid out prior to assessment set aside and preferred 
shares redeemed to protect Crown as creditor under Business Corporations Act 
(Sask:)). 
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Definitions [s. 222]: “acknowledges” — 222(6); “action” — 222(1); “amount”, “‘as- 
sessment’? — 248(1); “Canada” —.255, Interpretation Act 35(1); “Federal Court” — 
Federal Courts Act s. 4; “Her Majesty” — Interpretation Act 35(1); “legal representa- 
tive” — 248(1); “limitation period” — 222(4); “Minister”, “non-resident”, “person” — 
248(1); “province” — Interpretation Act 35(1); “resident in Canada” — 250; “‘secur- 
ity” — Interpretation Act 35(1); “sent” — 244(14), (14.1); “tax debt? — 222(1); “tax- 
payer” — 248(1); “writing” — Interpretation Act 35(1); “written” — Interpretation 
Act 35(1)“writing”. 

Information Circulars: 98-1R3: Collections policies. 

I.T. Technical News: 22 (limitation laws on collection actions). 


222.1 Court costs — Where an amount is payable by a person to 
Her Majesty because of an order, judgment or award of a court in 
respect of the costs of litigation relating to a matter to which this 
Act applies, subsections 220(4) and (4.2) and sections 223, 224 to 
225 and 226 apply to the amount as if the amount were a debt ow- 
ing by the person to Her Majesty on account of tax payable by the 
person under this Act. 

History: S. 222.1 added by 1998, c. 19, s. 223, applicable to amounts that are payable 
after June 18, 1998, including amounts that became payable before June 18, 1998. 


Definitions [s. 222.1]: “amount” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “person” — 248(1). 


223. (1) Definition of “amount payable” — For the purposes of 


subsection (2), an “amount payable” by a person means any or all 
of 


(a) an amount payable under this Act by the person; 
(a.1) [Repealed] 


(b) an amount payable under the Employment Insurance Act by 
the person; 


(b.1) an amount payable under the Unemployment Insurance Act 
by the person; 


(c) an amount payable under the Canada Pension Plan by the 
person; and 


(d) an amount payable by the person under an Act of a province 
with which the Minister of Finance has entered into an agree- 
ment for the collection of taxes payable to the province under 
that Act. 


Related Provisions: 221.2 — Transfers of balances between accounts: 223.1(1y— 
Application. 


History: Para. 223(1)(b.1) added by 1998, c. 19, subsec. 224(1), deemed to have come 
into force on June 30, 1996. 


Para. 223(1)(b) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act’ for “Unemployment Insurance Act’, in force June 30, 1996. 


(2) Certificates — An amount payable by a person (in this section 
referred to as a “debtor’) that has not been paid or any part of an 
amount payable by the debtor that has not been paid may be certi- 
fied by the Minister as an amount payable by the debtor. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 225.1 — No collection action for 90 days or if 
objection filed; 231.2(1) — requirement to provide information or documents for col- 
lection purposes; 231.6(1) — foreign-based documents sought for collection purposes. 


Selected Cases [subsec. 223(2)]: Gadbois v. MNR, [2003] 1.C.T.C. 353 (FCA) 
(Federal Court has powers necessary to enforce its own judgments); Royal Bank of 
Canada v. Canada, [1992] 2 C.T.C. 427 (BC CA) (Provision did not contravene s. 8 of 
the Charter or para. 1(a) of the Bill of Rights); Wright v. A.G. Can., [1988] 1 C.T.C. 
107 (Ont D.C.) (Crown priority over spouse claiming arrears in support payments not 
violation of Charter); Bois de Construction du Nord (1971) Ltée v. R., {1987] 1 C.T.C. 
333 (FCA) (Federal Court has jurisdiction to hear and order provisional seizure); 
Lennox Industries (Canada) Ltd. v. R.; [1987] 1 C.T.C. 171. (FCTD) (Equality provi- 
sions of Charter inapplicable to Crown’s priority as creditor); Morgan Trust Co. v. 
Dellelce et al., [1985] 2 C.T.C. 370 (Ont SC) (Shares in RRSP account subject to 
seizure but trustee of RRSP has no obligation under Crown’s third-party demand where 
money not yet payable to taxpayer); Stephens Estate vy. R., [1985] 2 C.T.C. 149 
(FCTD) (Re-filing of writs not new seizure after temporary lifting of same); 384238 
Ontario Ltd. et al. v. R., [1984] C.T.C. 523 (FCA) (Suit against Crown for conversion 
of company’s assets seized for individual’s tax liabilities dismissed where Crown did 
not use assets as owner; trespass action estopped where individual treated assets as his 
own); Charron Estate v. R., [1984] C.T.C. 237 (FCTD) (Certificate quashed where 
Minister’s opinion not supported by facts); Frankel v. R., [1984] C.T.C. 259 (FCTD) 
(Taxpayer and corporations entered into agreement with Minister re tax debts; Min- 
ister, failing to observe notations on cheques as to applicable debt, did not act improp- 
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erly; taxpayer’s personal debt remained unpaid); R. v. Van de Wygerd, [1983] C.T.C. 
99 (FCTD) (Subsequent to filing certificate, seizure of property sold by taxpayer set 
aside where fraud not proven); Chouinard et al. y. Saint-Martin et al., [1982] C.T.C. 
177 (FCTD) (Seizure of property transferred pursuant to order valid where certificate 
filed before deed of transfer registered under Civil Code); Athenian Construction Ltd. 
v. R., 81 D.T.C. 5352 (FCTD) (After filing certificate, Crown’s application for attach- 
ment order dismissed where improper procedure employed); Re Gero, [1979] C.T.C. 
309 (FCTD) (RRSP funds subject to seizure); R. vy. Restaurant and Bar La Seigneurie 
de Sept-Iles Inc., [1977] C.T.C. 96 (FCTD) (Seizure by Crown of assets used as secur- 
ity on bank loan was valid; rather than opposing seizure, bank permitted to recover 
amounts from proceeds of sale as creditor under article 604 of Quebec Code of Civil 
Procedure); R. y. Williams, [1975] C.T.C. 397 (FCTD) (No direction required for 
amount to be payable). , 


Information Circulars: 98-1R3: Collections policies. 


(3) Registration in court — On production to the Federal Court, 
a certificate made under subsection (2) in respect of a debtor shall 
be registered in the Court and when so registered has the same ef- 
fect, and all proceedings may be taken thereon, as if the certificate 
were a judgment obtained in the Court against the debtor for a debt 
in the amount certified plus interest thereon to the day of payment 
as provided by the statute or statutes referred to in subsection (1) 
under which the amount is payable and, for the purpose of any such 
proceedings, the certificate shall be deemed to be a judgment of the 
Court against the debtor for a debt due to Her Majesty, enforceable 
in the amount certified plus interest thereon to the day of payment 
as provided by that statute or statutes. 
Related Provisions: 161(1) — Interest; 161(11) — Interest on penalties; 222(3) — 
Ten-year limitation on collection action; 222.1 — Application to awards of court costs; 
223.1(1) — Application; 225.1 — No collection action for 90 days or if objection filed; 
227.1(2)(a) — Liability of directors; 248(11) — Compound interest. 
History: Subsec. 223(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 129. Sub- 
sec. (3) formerly read: 
(3) Registration in Court — On production to the Federal Court, a certificate 
made under subsection (2) in respect of a debtor shall be registered in the Court 
and when so registered has the same effect, and all proceedings may be taken 
thereon, as if the certificate were a judgment obtained in the Court against the 
debtor for a debt in the amount certified plus interest thereon to the day of pay- 
ment as provided by law and, for the purposes of any such proceedings; the cer- 
tificate shall be deemed to be a judgment of the Court against the debtor for a 
debt due to Her Majesty enforceable in the amount certified plus interest thereon 
to the day of payment as provided by law. 
Selected Cases [subsec. 223(3)]: Kune v. R., [1982] C.T.C. 300 (FCTD) (Stay of 
execution granted with respect to real property, but not personal, property where tax- 
payer provided evidence of fire insurance, mortgage and tax payment); Re Van Gastel, 
[1982] C.T.C. 61 (FCTD) (Federal Court exercised jurisdiction to indefinitely stay fur- 
ther execution of writ of fieri facias issued by it where Minister failed to deal with 
objection “with all due dispatch”); R. v. Rumball, [1981] C.T.C. 9 (FCTD) (Stay of 
execution only granted where seizure made and assessment under objection or appeal). 


(4) Costs — All reasonable costs and charges incurred or paid in 
respect of the registration in the Court of a certificate made under 
subsection (2) or in respect of any proceedings taken to collect the 
amount certified are recoverable in like manner_as if they had been 
included in the amount certified in the certificate when it was 
registered. 


(5) Charge on property — A document issued by the Federal 
Court evidencing a certificate in respect of a debtor registered under 
subsection (3), a writ of that Court issued pursuant to the certificate 
or any notification of the document or writ (such document, writ or 
notification in this section referred to as a “memorial’”’) may be 
filed, registered or otherwise recorded for the purpose of creating a 
charge, lien or priority on, or a binding interest in, property in a 
province, or any interest in such property, held by the debtor in the 
same manner as a document evidencing 


Proposed Amendment — 223(5) opening words 
Application: The July 16, 2010 draft legislation (Part 2— bijuralism),. 
247(1), will amend the opening words of subsec. 223(5) by substituting “inter 
for civil law any right in, such property” for “interest in such property”, to c 
force on Royal Assent. i 


Technical Notes (July 2010): See under 1214), 


(a) a judgment of the superior court of the province against a 
person for a debt owing by the person, or f (a) 
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(b) an amount payable or required to be remitted by a person in 
the province in respect of a debt owing to Her Majesty in right 
of the province 


may be filed, registered or otherwise recorded in accordance with or 
pursuant to the law of the province to create a charge, lien or prior- 
ity on, ora binding interest in, the property or interest. 


Related Provisions: 222(3)— Ten-year limitation on collection action; 
223(11.1) Where charge registered under Bankruptcy and Insolvency Act; 
223.1(1) — Application; 225.1 — No’collection action for 90 days or if objection filed; 
248(4) — Interest in real property. 


‘History: Subsec. 223(5) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998; Subsec.' 224(5) formerly read: 


(5) Charge on land — A document (in this section referred to as a “memorial’’) 
issued by the Federal Court evidencing a certificate in respect of a debtor regis- 
tered under subsettion (3) may be filed, registered or otherwise recorded for the 
purpose of creating a charge or lien on or otherwise binding land in a province, 
or any interest therein, held by the debtor in the same manner as a document 
evidencing a judgment of the superior court of the province against a person for 
a debt owing by the person may be filed, registered or otherwise recorded in 
accordance with the law of the province to create a charge or lien on or otherwise 
bind land, or any interest therein, held by the person. 


Selected Cases [subsec. 223(5)]: Keith G. Collins Ltd. v. MNR, [2008] 5 C.T.C. 
193 (Man. CA) (RRSPs subject to Minister’s security interest). 


(6) Creation of charge — If a memorial has been filed, regis- 
tered or otherwise recorded under subsection (5), 


(a) a charge, lien or priority is created on, or a binding interest is 
created 'in, property in the province, or any interest in such pro- 
perty, held by the debtor, or 


a document evidencing a judgment referred to in paragraph (5)(a) or 
an amount referred to in paragraph (5)(b), and the charge, lien, pri- 
ority or binding interest created shall be subordinate to any charge, 
lien, priority or binding interest in respect of which all steps neces- 
sary to make it effective against other creditors were taken before 
the time the memorial was filed, registered or otherwise recorded. 


Related Provisions: 223(11.1) — Where charge registered under Bankruptcy and 
Insolvency Act; 223.1(1) — Application; 248(4) — Interest in real property. 


History: Subsec. 223(6) amended by 1998, c., 19, subsec. 224(2), in force June 18, 
1998. Subsec. 224(6) formerly read: 


(6) ldem — Where a memorial has been filed, registered or otherwise recorded 
under subsection (5), a charge or lien is created on land in the province, or any 
interest therein, held by the debtor, or such land or interest is otherwise bound, in 
the same manner and to the same extent as if the memorial were a document 
evidencing a judgment of the superior court of the province. 


(7) Proceedings in respect of memorial — If a memorial is 
filed, registered or otherwise recorded in a province under subsec- 
tion (5), proceedings may be taken in the province in respect of the 
memorial, including proceedings 


(a) to enforce payment of the amount evidenced by the memo- 
rial, interest on the amount and all costs and charges ‘paid or in- 
curred in respect of 


(i) the filing, registration or other recording of the memorial, 
and 


(ii) proceedings taken to collect the amount, 


(b) to renew or otherwise prolong the effectiveness of the filing, 


registration or other recording of the memorial, 


S. 223(8)(a) 


(c) to cancel or withdraw the memorial wholly or in respect of 
any of the property or interests affected by the memorial, or 


(d) to postpone the effectiveness of the filing, registration or 
other recording of the memorial in favour of any right, charge, 
lien or priority that has been or is intended to be filed, registered 
or otherwise recorded in respect of any property or interest af- 
fected by the memorial, 


Th 
amend 


- 
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in the same manner and to the same extent as if the memorial were 
a document evidencing a judgment referred to in paragraph (5)(a) or 
an amount referred to in paragraph (5)(b), except that if in any such 
proceeding or as a condition precedent to any such proceeding any 
order, consent or ruling is required under the law of the province to 
be made or given by the superior court of the province or a judge or 
official of the court, a like order, consent or ruling may be made or 
given by the Federal Court or a judge or official of the Federal 
Court and, when so made or given, has the same effect for the pur- 
poses of the proceeding as if it were made or given by the superior 
court of the province or.a judge or official of the court. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 225.1 — No 
collection action for 90 days or if objection filed. 


History: Subsec, 223(7) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. Subsec..224(7) formerly read: 


(7) Where a memorial of a certificate in respect of a debtor registered under 
subsection (3) is filed, registered or otherwise recorded as permitted under sub- 
section (5), proceedings may’ be taken in respect thereof, including proceedings 


(a) to enforce payment of the amount certified in the certificate, interest 
thereon and all costs and charges paid or incurred in respect of 


(i) the filing, registration or other recording of the memorial, and 
(ii) proceedings taken to collect the amount, 


(b) to renew or otherwise prolong the effectiveness of the filing, registration 
or other recording of the memorial, 


(c) to cancel or withdraw the memorial wholly or in respect of one or more 
parcels of land or interests in land affected by the memonial, or 


(d) to postpone the effectiveness of the filing, registration or other recording 
of the memorial in favour of any right, charge or lien that has been or is 
intended to be filed, registered or otherwise recorded in respect of any land 
or interest in land affected by the memorial, 


in the same manner and subject to the same restrictions and limitations as though 
the memorial were a document evidencing a judgment of the superior’ court of 
the province except that, where in any such proceeding or'as a condition prece- 
dent to any such proceeding any order, consent or ruling is required under the 
law of the province to be made or given by the superior court of the province. or 
a judge or official thereof, a like order, consent or ruling may be made or given 
by the Federal Court or a judge or official thereof and, when so made or given, 
has the same effect for the purposes of the proceeding as though made or given 
by the superior court of the province or a judge or official: thereof. 


(8) Presentation of documents — If 


(a) a memorial is presented for filing, registration or other re- 
cording under subsection (5) or a document relating to the me- 
morial is presented for filing, registration or other recording for 
the purpose of any proceeding described in subsection (7) to any 
official in the land, personal property or other registry system of 
a province, it shall be accepted for filing, registration or other 
recording, or 
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Proposed Amendment — 223(8)(a) 
(a) a memorial is presented for filing, registration or other re- 
cording under subsection (5) or a document relating to the me- 
morial is presented for filing, registration or other recording 


for the purpose of any proceeding described in subsection (7) _ 
to any official in the land registry system, personal property or — 


movable property registry system, or other registry system, of 
a province, it shall be accepted for filing, registration or other 


recording, or 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
247(4), will amend para. 223(8)(a) to read as above, to come into force on Royal 
Assent. be . 
Technical Notes (July 2010): See under 12(4). 


(b) access is sought to any person, place or thing in a province to 
make the filing, registration or other recording, the access shall 
be granted 


in the same manner and to the same extent as if the memorial or 
document relating to the memorial were a document evidencing a 
judgment referred to in paragraph (5)(a) or an amount referred to in 
paragraph (5)(b) for the purpose of a like proceeding, as the case 
may be, except that, if the memorial or document is issued by the 
Federal Court or signed or certified by a judge or official of the 
Court, any affidavit, declaration or other evidence required under 
the law of the province to be provided with or to accompany the 
memorial or document in the proceedings is deemed to have been 
provided with or to have accompanied the memorial or document as 
so required. 
Related Provisions: 223.1(1) — Application. 
History: Subsec. 223(8) amended by 1998, c. 19, subsec, 224(2), in force June 18, 
1998. Subsec. 224(8) formerly read: 
(8) Where a memorial of a certificate registered under subsection (3) is presented 
for filing, registration or other recording as permitted under subsection (5), or 
any document relating to’ the memorial is presented for filing, registration or 
other recording for the purpose of any proceeding described in subsection (7), to 
any officer of a superior court of a province or to any official in the land registry 
system of a province, it shall be accepted for filing, registration or other record- 
ing as though it were a like document issued from the superior court of the proy- 
ince or prepared in respect of a document evidencing a judgment of the superior 
court of the province for the purpose of a like proceeding, as the case may be, 
except that, where the memorial or document is issued by the Federal Court or 
signed or certified by a judge or official thereof, any affidavit, declaration or 
other evidence required under the law of the province to be provided with or to 
accompany the memorial or document in such proceedings shall be deemed to 
have been provided with or to have accompanied the memorial or document as 
so required. 


(9) Sale, etc. — Notwithstanding any law of Canada or of a prov- 
ince, a sheriff or other person shall not, without the written consent 
of the Minister, sell or otherwise dispose of any property, or publish 
any notice or otherwise advertise in respect of any sale or other dis- 
position of any property pursuant to any process issued or charge, 
lien, priority or binding interest created in any proceeding to collect 
an amount certified in a certificate made under subsection (2), inter- 
est on the amount and costs, but if that consent is subsequently 
given, any property that would have been affected by such a pro- 
cess, charge, lien, priority or binding interest if the Minister’s con- 
sent had been given at the time the process was issued or the 
charge, lien, priority or binding interest was created, as the case 
may be, shall be bound, seized, attached, charged or otherwise af- 
fected as it would be if that consent had been given at the time the 
process was issued or the charge, lien, priority or binding interest 
was created, as the case may be. 

Related Provisions: 223.1(1) — Application. 


History: Subsec. 223(9) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. Subsec, 224(9) formerly read: 


(9) Notwithstanding any law of Canada or of a province, a sheriff or other person 
shall not, without the written consent of the Minister, sell or otherwise dispose of 
any property, or publish any notice or otherwise advertise in respect of any sale 
or other disposition of any property pursuant to any process issued or charge or 
lien created in any proceeding to collect an amount certified in a certificate made 
under subsection (2), interest thereon and costs but any property that would have 
been affected by such a process, charge or lien had the Minister’s consent been 
given at the time the process was issued or the charge or lien was created, as the 


Income Tax Act: 


case may be, shall be bound, seized, attached, charged or otherwise affected as it 
would be had that consent been given at the time the process was issued or the 
charge or lien was created, as the case may be. 


(10) Completion of notices, etc. — If information required to 
be set out by any sheriff or other person in a minute, notice or docu- 
ment required to be completed for any purpose cannot, by reason of 
subsection (9), be so set out, the sheriff or other person shall com- 
plete the minute, notice or document to the extent possible without 
that information and, when the consent of the Minister is given 
under that subsection, a further minute, notice or document setting 
out all the information shall be completed for the same purpose, and 
the sheriff or other person having complied with this subsection is 
deemed to have complied with the Act, regulation or rule requiring 
the information to be set out in the minute, notice or document. 
Related Provisions: 223.1(1) — Application. 
History: Subsec. 223(10) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. Subsec. 224(10) formerly read: 
(10) Where information required to be set out by any sheriff or other person in a 
minute, notice or document required to be completed for any purpose cannot, by 
reason of subsection (9), be so set out, the sheriff or other person shall complete 
the minute, notice or document to the extent possible without that information 
and, when the consent of the Minister is given for the purpose of that subsection, 
a further minute, notice or document setting out all the information shall be com- 
pleted for the same purpose, and the sheriff or other person having complied 
with this subsection shall be deemed to have complied with the Act, regulation 
or rule requiring the information to be set out in the minute, notice or document. 


(11) Application for an order — A sheriff or other person who 
is unable, by reason of subsection (9) or (10), to comply with any 
law or rule of court is bound by any order made by a judge of the 
Federal Court, on an ex parte application by the Minister, for the 
purpose of giving effect to the proceeding, charge, lien, priority or 
binding interest. 
Related Provisions: 223.1(1) — Application. 
History: Subsec. 223(11) amended by 1998, c. 19, subsec. 224(2), in force June 18, 
1998. Subsec. 224(11) formerly read: 
(11) A sheriff or other person who is unable, by reason of subsection (9) or (10), 
to comply with any law or rule of court shall be bound by such order as may be 


made by a judge of the Federal Court, on an ex parte application by the Minister, 
for the purpose of giving effect to the proceeding, charge or lien. 


(11.1) Deemed security — When a charge, lien, priority or bind- 
ing interest created under subsection (6) by filing, registering or 
otherwise recording a memorial under subsection (5) is registered in 
accordance with subsection 87(1) of the Bankruptcy and Insolvency 
Act, it is deemed 


(a) to be a claim that is secured by a security and that, subject to 
subsection 87(2) of that Act, ranks as a secured claim under that 
Act; and 


(b) to also be a claim referred to in paragraph 86(2)(a) of that 
Act. . 
History: Subsec. 223(11.1) amended by 2000, c. 30, s. 175, to replace the term “‘secur- 
ity claim” with “secured claim”, deemed to have come into force on June 18, 1998. 

Subsec. 223(11.1) added by 1998, c. 19, subsec. 224(2), in force June 18, 1998. 


(12) Details in certificates and memorials — Notwithstanding 
any law of Canada or of a province, in any certificate made under 
subsection (2) in respect of a debtor, in any memorial evidencing 
the certificate or in any writ or document issued for the purpose of 
collecting an amount certified, it is sufficient for all purposes 


(a) to set out, as the amount payable by the debtor, the total of 
amounts payable by the debtor without setting out the separate 
amounts making up that total; and 


(b) to refer to the rate of interest to be charged on the separate 
amounts making up the amount payable in general terms as in- 
terest at the rate prescribed under this Act applicable from time 
to time on amounts payable to the Receiver General without in- 
dicating the specific rates of interest to be charged on each of the 
separate amounts or to be charged for any particular period of 
time. 


Related Provisions [subsec. 223(12)]: 223.1(1) — Application; 225.1 — Collec- 
tion restrictions. 
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Part XV — Administration and Enforcement 


Selected Cases [s. 223]: Klassen v. Canada (A.-G.), [2008] 2 C.T.C. 228 (Sask 
QB) (Judgment enforcement system does not provide further opportunity to dispute 
assessments); Ross v. R., [2003] 1 C.T.C. 19 (FCA) (Certificate registered within pro- 
vincial limitation period sufficient to preserve tax debt and support writ of execution), 
Prodor v. R., [1997] 3 C.T.C. 179 (FCTD) (Applicable interest rate is that prescribed in 
particular statute, not as provided in Federal Court Act); Optical Recording 
Laboratories Inc. v. Canada, [1990] 2 C.T.C. 524 (FCA) (Reassessment held not to 
nullify a certificate previously filed which includes tax payable under previous assess- 
ment; where reassessment adds nothing to assessment, it nullifies previous certificate); 
Bougie v. Canada, [1990] 2 C.T.C. 365 (FCTD) (Beneficiary under will liable for tax 
debts of deceased despite having received discharge issued in error). 

Definitions. [s. 223]: “amount” — 223(1), 248(1);, “Federal Court” — Federal 
Courts Act s. 4; “Her Majesty” — Interpretation Act 35(1); “interest” — in real pro- 
perty 248(4); “memorial” — 223(5); “Minister” — 248(1); “movable?” — Quebec, Civil 
Code art. 900-907; “person”, “property” — 248(1); “province” — Interpretation Act 
35(1); “superior court” — Interpretation Act 35(1). 


Regulations [s. 223]: 4301 (prescribed rate of interest). 


223.1 (1) Application of subsecs. 223(1) to (8) and (12) — 
Subsections 223(1) to (8) and (12) are applicable with respect to 
certificates made under section 223 or section 223 of the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, after 
1971 and documents evidencing such certificates that were issued 
by the Federal Court and that were filed, registered or otherwise 
recorded after 1977 under the laws of a province, except that, where 
any such certificate or document was the subject of an action, pend- 
ing in.a court on February 10, 1988 or-the subject of a court deci- 
sion given on or before that date, section 223 shall be read, for the 
purposes of applying it with respect to that certificate or document, 
as section 223 of the Income Tax Act, chapter 148 of the Revised 
Statutes’ of Canada, 1952, read at the time the certificate was regis- 
tered or the document was issued, as the case may be. 


(2) Application of subsecs. 223(9) to (11)— Subsections 
223(9) to (11) are applicable with respect to certificates made under 
section 223, or section 223 of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, after September 13, 1988. 


Origin of s. 223.1: R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in rules, of 
application in 1988, c. 55, s. 168). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [s. 223.1]: “Federal Court” — Federal Courts Act s. 4; “province” — 
Interpretation Act 35(1). 


224. (1) Garnishment — Where the Minister has knowledge or 
suspects that a person is, or will be within one year, liable to make a 
payment to another person who is liable to make a payment under 
this Act (in this subsection and subsections (1.1),and (3) referred to 
as the “tax debtor”), the Minister may in writing require the person 
to pay forthwith, where the moneys are immediately payable, and in 
any other case as and when the moneys become payable, the mon- 
eys otherwise payable to the tax debtor in whole or in part to the 
Receiver General on account of the tax debtor’s liability under this 
Act. 


Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 224(4) — Liability on failure. to comply; 224(5), 
(6) — Service of garnishee; 225.1 — No collection action for 90 days or if objection 
filed; 231.2(1) — requirement to provide information or documents for collection pur- 
poses; 231.6(1) — foreign-based documents sought for collection purposes; 244(5), 
(6) — Proof of service by mail or personal service, 248(7)(a) — Mail deemed received 
on day mailed, 


History: Subsec. 462(2.1) of the Bank Act, added by 2005, c. 19, s. 57, provides: 


462. (2.1) Notices: Minister of National Revenue — Despite subsections (1) 
and (2), a notice, demand, order or other document issued with respect to a cus- 
tomer of a bank constitutes notice to the bank and fixes the bank with knowledge 
of its contents and, where applicable, is binding on property belonging to the 
customer and in the possession of the bank or on money owing to the customer 
by reason of an account in the bank, if it is sent to the branch of the bank referred 
to in subsection (1) or (2), an office of the bank referred to in paragraph (3)(a) or 
any other office agreed to by the bank and the Minister of National Revenue and 
it relates to 


(a) the administration of an Act of Parliament by the Minister of National 
Revenue; or 


(b) the administration of an Act of the legislature of a province or legislation 
made by an aboriginal government, where the Minister or the Minister of 


S. 224(1.1)(b) Gi) 


National Revenue has entered into a tax collection agreement under an Act 
of Parliament with the government of the province or the. aboriginal 
government. 


Parallel provisions were added by 2005, c. 19, ss. 58, 59 and 64 respectively as Bank 
Act subsec. 579(2.1) (for authorized foreign banks), Cooperative Credit Associations 
Act subsec. 385.32(2.1) (credit unions) and Trust and Loan Companies Act subsec. 
448(2.1) (trust companies). . 


Subsec. 224(1) substituted by 1994, c. 21, subsec. 101(1), applicable to requirements 
and notifications made after 1992, except that, in applying the subsec. to requirements 
and notifications made on or before June 15, 1994, the reference to “one year” shall be 
read as “90 days”. That subsec. formerly read: 


(1) Where the Minister has knowledge or suspects. that a person is or will be, 
within 90 days, liable to make a payment to another person who is liable to make 
a payment under this Act (in this subsection and subsections (1.1) and (3) re- 
ferred to as the “tax debtor”), the Minister may, by registered letter or by a letter 
served personally, require that person to pay forthwith, where the moneys are 
immediately payable, and in any other case, as and when the moneys become 
payable, the moneys otherwise payable to the tax debtor in whole or in part to 
the Receiver General on account of the tax debtor’s liability under this Act. 


Selected Cases [subsec. 224(1)]: Browning v. R., [2011] 2 C.T.C. 2010 (TCC) 
(Where debt expired prior to notice to pay, no liability to pay; assessment invalid); 
Investors Group Trust Co. v. R., [2008] 3 C.T.C. 432 (Sask CA) (Where Minister can- 
not seize exempt assets, cannot garnish proceeds of sale of same asset); Berry Creek 
Resources Inc. v. KYJO Resources Ltd., [2006] 4-C.T.C. 146 (Alta QB) (Terms of es- 
crow agreement determine whether lawyer with trust funds is “liable to make a pay- 
ment” to tax debtor); Lessard v. R., [2003] 3 C.T.C. '2824 (TCC) (No debtor-creditor 
relationship. between partners vis-a-vis share of profits; requirement to pay held 
invalid);| Maritime Life Assurance ‘Co. v. R:, [2000] 4 C.T.C. 98: (FCA); [1997] 3 
C.T.C. 2561 (TCC) (Where no right to get cash value of policy that is part of RRSP, 
insurer not a person liable to make a payment);.Wellgate International Ltd. v. MNR, 
[2000] 3 C.T.C. 257 (FCTD) (Collection proceedings could not be used to give Federal 
Court jurisdiction to determine underlying matters); Markevich v. Canada, [1999] 2 
C.T.C. 104 (FCTD) (Provincial limitation statutes do not override Act); National Trust 
Co. v. R., [1998] 4 C.T.C. 26 (FCA); rev’g [1997] 1 C.T.C.,2549 (TCC) (Trustee of 
RRSP was person “liable to make a payment”); Bank of Montreal v. MNR, [1992] 1 
C.T.C. 2292 (TCC) (Bank served with garnishment order not liable for honouring che- 
ques drawn on trust account by wife of tax debtor); Manufacturers Life Insurance Co. 
v: MNR, [1991] 2 C.T.C. 2171 (TCC) (Provision inapplicable to force insurer to pay 
money under policy since no amount actually payable to taxpayer at time of attempted 
garnishment); Chhabra y. Canada, [1989] 2 C.T.C..13 (FCTD) (Damages for unfair or 
malicious treatment of taxpayer awarded against Crown garnishing 75% of gross in- 
come and failing to attempt settlement of debt reasonably); Ontario Development Corp. 
v. ‘Canada, [1989] 1 C.T.C. 319 (FCTD). (Book debts absolutely assigned before 
Crown’s third-party demand not subject to garnishment); De Coninck v. Royal Trust 
Corp., [1989] 1 C.T.C. 179 (NB CA) (Relationship between depositor and trust com- 
pany administering RRSP is that of cestui que trust and trustee, not debtor and creditor, 
and trustee is not person “liable to make a payment” within scope of provision), 
Lennox Industries (Canada) Ltd. y. R., [1987] 1 C.T.C. 171 (FCTD) (Charter inappli- 
cable to Crown’s priority over other creditors); R. v. Royal Bank of Canada, [1986] 2 
C.T.C. 211 (FCA) (Actual notice to company’s debtors not required to validly assign 
debts in manner opposable to'Crown’s third-party demand; constructive notice by re- 
gistration sufficient); Sorenson v. MNR, 82 D.T.C. 6246 (FCA) (Garnishment may take 
place without prior filing of certificate); Canadian Imperial Bank of Commerce v. R., 
[1981] C.T.C. 435 (FCTD) (Bank’s s. 88 (now s. 178) security under Bank Act and 
general assignment of book debts have priority over Crown’s third-party demand); 
Qureshi et al. v. MNR, [1979] C.T.C. 216 (FCTD) (Administrative decision of Minister 
whether or not to rely on garnishment not subject to judicial review); Jamison v. 
Federal Business Development Bank et al., 78 D.T.C. 6482 (BC SC) (Service of de- 
mand does not transfer property in the debt). 


Information Circulars: 98-1R3: Collections policies. 


(1.1) Idem — Without limiting the generality of subsection (1), 
where the Minister has knowledge or suspects that within 90 days 


(a) a bank, credit union, trust company or other similar person 
(in this section referred to as the “institution”) will lend or ad- 
vance moneys to, or make a payment on behalf of, or make a 
payment in respect of a negotiable instrument issued by, a tax 
debtor who is indebted to. the institution and who has granted 
security in respect of the indebtedness, or 


(b) a person, other than an institution, will lend or advance mon- 
eys to, or make a payment on behalf of, a tax debtor who the 
Minister knows or suspects 
(i). is employed by, or is engaged in providing services or 
property to, that person or was or will be, within 90 days, so 
employed or engaged, or 


(ii) where that person is a corporation, is not dealing at arm’s 
length with that person, 


1555 


S. 224(1.1) 


the Minister may in writing require the institution or person, as the 
case may be, to pay in whole or in part to the Receiver General on 
account of the tax debtor’s liability under this Act the moneys that 
would otherwise be so lent, advanced or paid and any moneys so 
paid to the Receiver General shall be deemed to have been lent, 
advanced or paid, as the case may be, to the tax debtor. 
Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 224(4.1) — Liability on failure to comply; 
224(5), (6) — Service of garnishee; 225.1 — No collection action for 90 days or if ob- 
jection filed; 231.2(1) — requirement to provide information or documents for collec- 
tion purposes; 231.6(1) — foreign-based documents sought for collection purposes; 
244(5), (6) — Proof of service by mail or personal service; 248(7)(a) — Mail deemed 
received on day mailed. 
History: The closing words of subsec. 224(1.1) substituted by 1994, c. 21, subsec. 
101(2), applicable to requirements and notifications made after 1992. The closing 
words of that subsec. formerly read: 
the Minister may, by registered letter or by a letter served personally, require the 
institution or person, as'the case may be, to pay in whole or in part to the Re- 
ceiver General on account of the tax debtor’s liability under this Act the moneys 
that would otherwise be so lent, advanced or paid and any moneys so paid to the 
Receiver General shall be deemed to have been lent, advanced or paid, as the 
case may be, to the tax debtor. 


Information Circulars: 98-1R3: Collections policies. 


(1.2) Garnishment — Notwithstanding any other provision of this 
Act, the Bankruptcy and Insolvency Act, any other enactment of 
Canada, any enactment of a province or any law, but subject to sub- 
sections 69(1) and 69.1(1) of the Bankruptcy and Insolvency Act 
and section 11.09 of the Companies’ Creditors Arrangement Act, if 
the Minister has knowledge or suspects that a particular person is, 
or will become within one year, liable to make a payment 


(a) to another person (in this subsection referred to as the “tax 
debtor”) who is liable to pay an amount assessed under subsec- 
tion 227(10.1) or a similar provision, or 


(b) to a secured creditor who has a right to receive the payment 
that, but for a security interest in favour of the secured creditor, 
would be payable to the tax debtor, 


the Minister may in writing require the particular person to pay 
forthwith, where the moneys are immediately payable, and in any 
other case as and when the moneys become payable, the moneys 
otherwise payable to the tax debtor or the secured creditor in whole 
or in part to the Receiver General on account of the tax debtor’s 
liability under subsection 227(10.1) or the similar provision, and on 
receipt of that requirement by the particular person, the amount of 
those moneys that is so required to be paid to the Receiver General 
shall, notwithstanding any security interest in those moneys, be- 
come the property of Her Majesty to the extent of that liability as 
assessed by the Minister and shall be paid to the Receiver General 
in priority to any such security interest. 
Related Provisions: 222(3) — Ten-year limitation on collection action; 224(4) — 
Liability on failure to comply; 224(5), (6) — Service of garnishee; 244(5), (6) — Proof 
of service by mail or personal service; 248(7)(a) — Mail deemed received on day 
mailed. 
History: The opening words of subsec. 224(1.2) amended by 2005, c. 47, s. 139 (as 
amended by 2007, c. 36, s. 108), proclaimed in force September 18, 2009. The opening 
words formerly read: 
(1.2) Idem — Notwithstanding any other provision of this Act, the Bankruptcy 
and Insolvency Act, any other enactment of Canada, any enactment of a province 
or any law, but subject to subsections 69(1) and 69.1(1) of the Bankruptcy and 
Insolvency Act and section 11.4 of the Companies’ Creditors Arrangement Act, 
where the Minister has knowledge or suspects that a particular person is, or will 
become within one year, liable to make a payment 
Subsec. 224(1.2) amended by 1997, c. 12, s. 128, to add “and section 11.4 of the Com- 
panies’ Creditors Arrangement Act’ following “Bankruptcy and Insolvency Act”, in 
force September 30, 1997. 
The opening words of subsec. 224(1.2) substituted by 1994, c. 21, subsec. 101(3), ap- 
plicable to requirements and notifications made after June 15, 1994, The opening 
words formerly read: 
(1.2) Notwithstanding any other provision of this Act, the Bankruptcy and Insol- 
vency Act (except paragraphs 69(1)(c) and 69.1( 1)(c) of that Act), any other en- 
actment of Canada, any enactment of a province or any law, but subject to 
paragraphs 69(1)(c) and 69.1(1)(c) of the Bankruptcy and Insolvency Act, where 
the Minister has knowledge or suspects that a particular person is or will be- 
come, within 90 days, liable to make a payment 
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The closing words of subsec. 224(1.2) substituted by 1994, c. 21, subsec. 101(4), appli- 
cable to requirements and notifications made after 1992. The closing words: formerly 
read: M2 Loy 


the Minister may, by registered letter or by a letter served personally, require the 
particular person to pay forthwith, where the moneys are immediately payable, 
and in any other case, as and when the moneys become payable, the moneys 
otherwise payable to the tax debtor or the secured creditor in whole or in part to 
the Receiver General on account of the tax debtor’s liability under subsection | 
227(10.1) or a similar provision, and on receipt of that letter by the particular . 
person, the amount of those moneys that is required by that letter to be. paid to. 
the Receiver General shall, notwithstanding any security interest in those mon- 
eys, become the property of Her Majesty to the extent of that liability as assessed 
by the Minister and shall be paid to the Receiver General in priority to any such 
security interest. ; 
That portion of subsec. 224(1.2) following para. (b) amended by 1994, c. 7, Sch. VIII 
(1993, c. 24), s. 130. That portion formerly read: 
the Minister may, by registered letter or by a letter served personally, require the 
particular person to pay forthwith, where the moneys are immediately payable, 
and in any other case, as and when the moneys become payable, the moneys 
otherwise payable to the tax debtor or the secured creditor in whole or in part to 
the Receiver General on account of the tax debtor’s liability under subsection 
227(10.1) or a similar provision, and on receipt of that letter by the particular 
person, the amount of those moneys that is required by that letter to be paid to 
the Receiver General shall, notwithstanding any security interest in those mon- 
eys, become the property of Her Majesty and shall be paid to the Receiver Gen- 
eral in priority to any such security interest. } 
That portion of subsec. 224(1.2) preceding para. (a) substituted by 1994, c. 7, Sch. V 
(1992, c. 27), s..91, deemed to have come into force November 30, 1992. That portion 
formerly read: 
(1.2) Notwithstanding any other provision of this Act, the Bankruptcy Act, any 
other enactment of Canada, any enactment of a province or any law, where the 
Minister has knowledge or suspects that a particular person is or Will become, 
within 90 days, liable to make a payment 
Selected Cases [subsec. 224(1.2)]: W. Muliner Trucking Ltd. v. Baer Enterprises 
Ltd., [2009] 5 C.T.C. 151 (BC SC) Un rem claims against property were not security 
interests); PCL Constructors Westcoast Inc. v. Norex Civil Contractors Inc., [2009]. 4 
C.T.C. 68 (BC SC) (Crown’s priority claim rejected re construction holdbacks); Re 
Day-Jor Contracting Ltd., [2006] 4 C.T.C. 206 (BC CA) (Minister’s super-priority in- 
cluded interest and penalties); Berry Creek Resources Inc. v. KYJO Resources Ltd., 
[2006] 4 C.T.C. 146 (Alta QB) (Terms of escrow agreement determine whether lawyer 
with trust funds is “liable to make a payment” to tax debtor); Gagne v. MNR, [2003] 2 
C.T.C. 213 (FCTD) (Contestation of garnishment proceedings not permitted as collat- 
eral attack on assessment); Re United Used Auto & Truck Parts Ltd., [2000] 3.C.T.C. 
338 (BC SC) (Requirement to pay requires underlying assessment); Nova Scotia 
Business Development Corp. v. Wandyn Inn Ltd., [2000] 2 C.T.C. 402 (NS SC) (Funds 
were owned by Minister, who could determine application); Banque Royale du Canada 
v. Canada, [1999] 2 C.T.C. 303 (FCA); aff’ g [1998] 2 C.T.C. 183 (FCTD) (Managing 
accounts receiveable not same as assignment). : 


See also at end of s. 224 
Information Circulars: 98-1R3: Collections policies. 


I.T. Technical News: 6 (enhanced garnishment takes priority over builders’ lien 
claimants). 


(1.3) Definitions — In subsection (1.2), 


“secured creditor” means a person who has a security interest in 
the property of another person or who acts for or on behalf of that 
person with respect to the security interest and includes a trustee 
appointed under a trust deed relating to a security interest, a re- 
ceiver or receiver-manager appointed by a secured creditor or by a 
court on the application of a secured creditor, a sequestrator, or any 
other person performing a similar function; 


Related Provisions: 227(5.1)(h) — Secured creditor jointly liable for unremitted 
withholding tax. ; 


“security interest” means any interest in property that secures pay- 
ment or performance of an obligation and includes an interest cre- 
ated by or arising out of a debenture, mortgage, hypothec, lien, 
pledge, charge, deemed or actual trust, assignment or encumbrance 
of any kind whatever, however or whenever arising, created, 
deemed to arise or otherwise provided for; 


_ Proposed Amendment —: curity 
“security interest” means any interest in, or fe a 
right in, property that secures payment or perform e of an « 


gation and includes an interest, or for civil law a. ated 
or arising out of a debenture, mortgage, 
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History: The definition “security interest” in subsec. 224(1.3) amended by 2001, c. 17, 
s. 228, to add “hypothec,”, in force June 14, 2001. 


“similar provision’? means a provision, similar’ to “subsection 
227(10.1), of any Act of a province that imposes a tax similar to the 
tax imposed under this Act, where the province has entered into an 
agreement with the Minister of Finance for the collection of the 
taxes payable to the province under that, Act. : 
Selected Cases [Subsec. 224(1.3)]: MNR v. Caisse Populaire du bon Conseil, 
[2009] 4 C.T.C. 330 (SCC) (Term savings agreement amounted to security interest); 
Canada (A.-G.)v. Community Expansion Inc., 2005 CarswellOnt 214(Ont'CA) (Exer- 
cise of right of distraint gives rise to security interest and landlord becomes secured 
creditor); MNR v. Schwab Construction Ltd., [2003] 3 C.T.C. 426 (Sask CA) (Leases 
and conditional sales contracts not “security interests” when bankrupt in possession as 
lessee and not as owner). : ; 


See also at end of s. 224 


(1.4) Garnishment [applies to the Crown] — Provisions of 
this Act that provide that a person who has been required to do so 
by the Minister must pay to the Receiver General an amount that 
would otherwise be lent, advanced or paid to a taxpayer who is lia- 
ble to make a payment under this Act, or to that taxpayer’s secured 
creditor, apply to Her Majesty in right of Canada or a province. 


History: Subsec. 224(1.4) added by 1994, c. 21, subsec. 101(5), applicable June 15, 
1994. : 


(2) Minister’s receipt discharges original liability — The re- 
ceipt of the Minister for moneys paid as required under this section 
is a good and sufficient discharge of the original liability to the ex- 
tent of the payment. 


(3) Idem — Where the Minister has, under this section, required a 
person to pay to the Receiver General on account of a liability 
under this Act of a tax debtor moneys otherwise payable by the per- 
son to the tax debtor as interest, rent, remuneration, a dividend, an 
annuity or other periodic payment, the requirement applies to all 
such payments to be made by the person to the tax debtor until the 
liability under this Act is satisfied and operates to require payments 
to the Receiver General out of each such payment of such amount 
as is stipulated by the Minister in, the requirement. 


Related Provisions: 224(4) — Liability on failure to comply. 


History: Subsec. 224(3) substituted by 1994, c. 21, subsec. 101(6), applicable to re- 
quirements and notifications made after 1992. That subsec. formerly read: 


(3) Continuing garnishment until liability satisfied — Where the Minister has, 
under this section, required a person to pay to the Receiver General on account 
of the liability under this Act of a tax debtor moneys otherwise payable by. the 
person to the tax debtor'as interest, rent, remuneration, a dividend, an annuity or 
other periodic payment, the requirement is applicable to all such payments to be 
made by the person to the tax debtor until the liability under this Act is satisfied 
and operates to require payments to the Receiver General out of each such pay- 
ment of such amount as may be stipulated by the Minister in the registered letter 
or letter served personally. 


(4) Failure to comply with subsec. (1), (1.2) or (3) require- 
ment — Every person who fails to comply with a requirement 
under subsection (1), (1.2) or (3) is liable to pay to Her Majesty an 
amount equal to the amount that the person was required under sub- 
section (1), (1.2) or (3), as the case may be, to pay to the Receiver 
General. ; 


Related Provisions: 227(10) — Assessment. 


Selected Cases [subsec. 224(4)]: Ecan Construction Ltd. v. R., [2008] 2 Ol i SF 
2226 (TCC) (Taxpayer liable where requirement to pay received prior to date of cheque 
to tax debtor). 


(4.1) Failure to comply with subsec. (1.1) requirement — 
Every institution or person that fails to.comply with.a requirement 
under subsection (1.1) with respect to moneys to be lent, advanced 
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or paid is liable to pay to Her Majesty an amount equal to the lesser 
of 


(a) the total of moneys so lent, advanced or \paid, and 


“~ (b) the amount that the institution or person was required under 
that subsection to pay to the Receiver General. 


Related Provisions: 227(10) — Assessments. 


(5) Service of garnishee — Where a person carries on business 
under a name or style other than the person’s own name, notifica- 
tion to the person of a requirement under subsection (1), (1.1) or 
(1.2) may be addressed to the name or style under which the person 
carries on business. and, in the case of. personal,-service, shall; be 
deemed to be validly served if it is left with an adult person em- 
ployed at the place of business of the addressee. 


History: Subsec. 224(5) substituted by 1994, c. 21, subsec. 101(7), applicable to re- 
quirements and notifications made after 1992. That subsec. formerly read: 


(5) Service of garnishee — Where: the. person who is or is about to. become 
indebted or liable under this section carries on business under a name or style 
other than the person’s own name, the registered or other letter under subsections 
(1) and (1.2) may be addressed to the name or style under which the person 
carries on business and, in the ‘case of personal service, shall be deemed to have 
been validly. served if it has been left with an adult person employed at the place 
of business of the addressee. 


(6) \dem — Where persons carry on business in partnership, notifi- 
cation to the persons of a requirement under subsection (Coy ib arr 
(1.2) may be addressed to the partnership name and, in the case of 
personal service, shall be deemed to be validly served if it is served 
on one of the partners or left with an adult person employed at the 
place of business of the partnership. 


Related Provisions: 244(20)(b) — Service of documents on partnerships. 


History: Subsecs. 224(6) substituted by 1994, c. 21, subsec. 101(7), applicable to re- 
quirements and notifications made after 1992. That subsec. formerly read: 


(6) Service on partnership — Where the persons who are or are about to be- 

~ come indebted or liable under this section carry on business in partnership, the 
registered or other letter under subsections (1).and (1.2) may be addressed to the 
partnership name and, in the case of personal service, shall be deemed to have 
been validly served if it has been served on one of the partners or left with an 
adult person employed at the place of business of the partnership. 


Selected Cases [s. 224]: Imperial Pacific Greenhouses Ltd. v. R., [2011] 3 C.T.C. 
155 (FCA) (Loan was an amount payable, falling within terms of requirement to pay); 
Pigott Project Management Ltd. v. Land-Rock Resources Ltd., [1996] 1 C.T.C. 395 
(SCC) (Section applies in priority to general assignment of book debts); Trans Gas Ltd. 
v. Mid-Plains Contractors Ltd.. [1993] 1 C.T.C. 280 (Sask CA); aff'd [1995] 1 W.W.R. 
1 (SCC) (Provision neither ultra vires nor unreasonable seizure); Canadian Asbestos 
Services Ltd. y. Bank of Montreal, [1993] 1 C.T.C. 48 (Ont Gen Div) (Crown bound by 
order under Companies’ Creditors Arrangement Act), Re Gaston H. Poulin Contractor 
Ltd., [1992] 2 C.T.C. 373 (Ont Gen Div) (Crown not bound by order under. Companies’ 
Creditors Arrangement Act); Toronto-Dominion Bank y. Canada, [1990] 2:C.T.C. 542 
(FCTD) (General assignment of book debts absolutely transfers all property therein to 
assignee; such debts cannot be subject to Crown’s third-party demand); Lloyds. Bank 
Canada y. International Warranty Co., [1990] 2 C.T.C. 360 (Alta CA); leave to appeal 
to SCC refused (1989), 104 N.R. 320 (note) (Section 224 neither creates a trust nor 
effects a transfer of property in favour of the Crown, and has no effect on creditors’ 
priorities); Cameron v. Canada, [1990] 2: C.1.C. 299 (FCTD), (Minister successfully 
garnished assigned book debts. where. not registered under the Assignment. of Book 
Debts Act (Ontario)); Royal Bank of Canada v. Canada, [1990] 2 C.T.C. 285. (Sask 
QB); aff’d [1991] 1 C.T.C. 532 (Sask CA) (1987 amendments to s. 224 substantially 
altered the rights of the Crown as established in earlier jurisprudence; Crown’s third- 
party demand preferred to right of secured creditor). 

Definitions [s. 224]: “amount”, “annuity” — Interpretation Act 35(1); “bank” — 
248(1), Interpretation Act 35(1); “business” — 248(1); “Canada” — 255; “carrying on 
business” — 253: “credit union” — 137(6),' 248(1); “dividend”, “employed”, “em- 
ployee”, “employer” — 248(1); “Her Majesty” — Interpretation Act 35(1); “institu- 
tion” — 224(1.1)(a); “Minister”, “person”, “property”? — 248(1); “province” — Inter- 
pretation Act 35(1); “secured creditor”, “security interest”, “similar provision” — 
224(1.3); “tax debtor” — 224(1); “tax payable” — 248(2); “trust” — 104(1), 248(1), 
(3); “writing” — Interpretation Act 35(1). 


224.1 Recovery by deduction or set-off — Where a person is 
indebted to Her Majesty under this Act or under an Act of a prov- 
ince with which the Minister of Finance has entered into an agree- 
ment for the collection of the taxes payable to the province under 
that Act, the Minister may require the retention by way of deduction 
or set-off of such amount as the Minister may: specify out of any 
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amount that may be or become payable to the person by Her Maj- 
esty in right of Canada. 

Related Provisions: 164(2) — Set-off of refund against other amount owing by the 
taxpayer to the Crown or a province; 203 — Set-off of Part X refunds; 222(3) — Ten- 
year limitation on collection action; 222.1 — Application to awards of court costs; 
225.1 — Before April 2007, no collection action for 90 days or if objection filed; 
231.2(1) — requirement to provide information or documents for collection purposes; 
231.6(1) — foreign-based documents sought for collection purposes. 


Selected Cases [s. 224.1]: Mintzer v. Canada, [1996] 1 C.T.C. 249 (FCA) (Set-off 
at common law and “compensation” in civil law not the same; different result might 
have occurred in Quebec). 


Definitions [s. 224.1]: “amount” — 248(1); “Her Majesty” — Interpretation Act 
35(1); “Minister”, “person” — 248(1); “province” — Interpretation Act 35(1). 


Information Circulars: 98-1R3: Collections policies. 


224.2 Acquisition of debtor’s property — For the purpose of 
collecting debts owed by a person to Her Majesty under this Act or 
under an Act of a province with which the Minister of Finance has 
entered into an agreement for the collection of taxes payable to the 
province under that Act, the Minister may purchase or otherwise 
acquire any interest in the person’s property that the Minister is 
given a right to acquire in legal proceedings or under a court order 
or that is offered for sale or redemption and may dispose of any 
interest so acquired in such manner as the Minister considers 
reasonable. 


Proposed Amendment — 224.2 


224.2 Acquisition of debtor’s property — For the purpose of 
collecting debts owed by a person to Her Majesty under this Act 
or under an Act of a province with which the Minister of Finance 
has entered into an agreement for the collection of taxes payable 
to the province under that Act, the Minister may purchase or oth- 
erwise acquire any interest in, or for civil law any right in, the 
person’s property that the Minister is given a right to acquire in 
legal proceedings or under a court order or that is offered for sale 
or redemption and may dispose of any interest or right so acquired 
in such manner as the Minister considers reasonable. 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 249, will 
amend s. 224.2 to read as above, to come into force on Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 231.2(1) — requirement to provide information or 
documents for collection purposes; 231.6(1) — foreign-based documents sought for 
collection purposes. 

Definitions [s. 224.2]: “Her Majesty” — Interpretation Act 35(1); “Minister”, “per- 
son” — 248(1); “province” — Interpretation Act 35(1). 


224.3 (1) Payment of moneys seized from tax debtor — 
Where the Minister has knowledge or suspects that a particular per- 
son is holding moneys that were seized by a police officer in the 
course of administering or enforcing the criminal law of Canada 
from another person (in this section referred to as the “tax debtor’) 
who is liable to make a payment under this Act or under an Act of a 
province with which the Minister of Finance has entered into an 
agreement for the collection of taxes payable to the province under 
that Act and that are restorable to the tax debtor, the Minister may 
in writing require the particular person to turn over the moneys oth- 
erwise restorable to the tax debtor in whole or in part to the Re- 
ceiver General on account of the tax debtor’s liability under this Act 
or under the Act of the province, as the case may be. 


Related Provisions; 222(3) — Ten-year limitation on collection action; 222.1 — 


Application to awards of court costs; 225.1 —No collection action for 90 days or if 
objection filed; 231.2(1) — requirement to provide information or documents for col- 
lection purposes; 231.6(1) — foreign-based documents sought for collection purposes; 


244(5), (6) — Proof of service by mail or personal service; 248(7)(a) — Mail deemed 
received on day mailed. 


History: Subsec. 224.3(1) substituted by 1994, c. 21, s. 102, applicable to require- 
ments made after 1992. That subsec. formerly read: 


(1) Where the Minister has knowledge or suspects that a person is holding mon- 
eys that were seized by a police officer in the course of administering or enforc- 
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ing the criminal law of Canada from another person who is liable to make a 
payment under this Act or under an Act of a province with which the Minister of 
Finance has entered into an agreement for the collection of taxes payable to the 
province under that Act (in this section referred to as the “tax debtor”) and that 
are restorable to the tax debtor, the Minister may, by registered letter or by a 
letter served personally, require that person to turn over the moneys otherwise 
restorable to the tax debtor in whole or in part to the Receiver General on ac- 
count of the tax debtor’s liability under this Act or under the Act of the province, 
as the case may be. 


Information Circulars: 98-1R3: Collections policies. 


(2) Receipt of Minister — The receipt of the Minister for moneys 
turned over as required by this section is a good and sufficient dis- 
charge of the requirement to restore the moneys to the tax debtor to 
the extent of the amount so turned over. 


Definitions [s. 224.3]: “Minister”, “person” — 248(1): “province” — Interpretation 
Act 35(1); “tax debtor” — 224.3(1); “writing” — Interpretation Act 35(1). 


225. (1) Seizure of chattels — Where a person has failed to pay 
an amount as required by this Act, the Minister may give 30 days 
notice to the person by registered mail addressed to the person’s 
latest known address of the Minister’s intention to direct that the 
person’s goods and chattels be seized and sold, and, if the person 
fails to make the payment before the expiration of the 30 days, the 
Minister may issue a certificate of the failure and direct that the 
person’s goods and chattels be seized. 


Proposed Amendment — 225(1) 


225. (1) Seizure of goods, chattels or ‘movable pro- 
perty — If a person has failed to pay an amount as required by _ 
this Act, the Minister may give 30 days notice to the person by» 


person’s goods and chattels, or movable property, be seized. 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec, 
250(1), will amend subsec. 225(1) to read as above, to come into fore on Royal — 
Assent. 7 es 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 222(3) — Ten-year limitation on collection action; 222.1 — 
Application to awards of court costs; 225.1 — No collection action for 90 days or if 
objection filed; 231.2(1) — requirement to provide information or documents for col- 
lection purposes; 231.6(1) — foreign-based documents sought for collection purposes; 
244(S) — Proof of service by mail; 248(7) — Mail deemed received on day mailed. 


Selected Cases [subsec. 225(1)]: R. v. Bourassa, [1984] C.T.C. 331 (FCTD) 
(Unoccupied mobile home subject to seizure); MNR y. Alliance Blindée Ltée, [1982] 
C.T.C. 266 (FCTD) (Creditors failing to exercise rights cannot oppose seizure). 


Information Circulars: 98-1R3: Collections policies. 


(2) Sale of seized property — Property seized under this section 
shall be kept for 10 days at the cost and charges of the owner and, if 
the owner does not pay the amount owing together with the costs 
and charges within the 10 days, the property seized shall be sold by 
public auction. 


(3) Notice of sale — Except in the case of perishable goods, no- 
tice of the sale setting out the time and place thereof, together with 
a general description of the property to be sold shall, a reasonable 
time before the goods are sold, be published at least once in one or 
more newspapers of general local circulation. 


(4) Surplus returned to owner — Any surplus resulting from 
the sale after deduction of the amount owing and all costs and 
charges shall be paid or returned to the owner of. the property 
seized. 


(5) Exemptions from seizure — Such goods and chattels of any 
person in default as would be exempt from seizure under a writ of 
execution issued out of a superior court of the province in which the 
seizure is made are exempt from seizure under this section. 
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Proposed Amendment — 225(5)) 
Application: The July 16, 2010 draft legislation (Part 2—bijuralism), subsec. 
250(2), will amend subsec. 225(5) by substituting “chattels, or movable property,” for 
“chattels”, to come into force On Roya Assent: 10 : 

Technical Notes (July 2010): See under 12(4).. 


Related Provisions: 226(2) — Taxpayer leaving Canada or defaulting. 


Definitions [s. 225]: “assessment”, “Minister” — 248(1),; “movable” — Quebec 
Civil Code art. 900-907; “person”, “property” — 248(1); “province”, “superior 
court” — Interpretation Act 35(1). 


225.1 (1) Collection restrictions [90 days or while under 
dispute] — If a taxpayer is liable for the payment of an amount 
assessed under this Act, other than an amount assessed under sub- 
section 152(4.2), 169(3) or.220(3.1), the Minister shall. not, until 
after the collection-commencement day in respect of the amount, do 
any of the following for the purpose of collecting the amount: 


(a) commence legal proceedings in a court, 
(b) certify the amount under section 223, 
(c) require a person to make a payment under subsection 224(1), 


(d) require an institution or a person to make a payment under 
subsection 224(1.1), 


(e) [Repealed] 


(f) require a person to turn over moneys under subsection 
224.3(1), or 


(g) give a notice, issue a certificate or make a direction under 
subsection 225(1). 


[Closing words repealed] 


Related Provisions: 164(1.1) — Refund to taxpayer of amount under objection or 
appeal; 222(3) — Ten-year limitation on collectionaction; 225.1(1.1) — Collection- 
commencement day; 225.1(6), (7) — Limitations on collection restrictions; 225.2 — 
Immediate collection on jeopardy assessment. 


History: S.C. 2006, c. 4, s. 166, repealed para. 225.1(1)(e), in force April 1, 2007. The 
para formerly read: 


(e) require the retention of the amount by way of deduction or set-off under sec- 
tion 224.1, 


The opening words of subsec. 225.1(1) amended by 2005, c. 19, subsec, 49(1), applica- 
ble in respect of notices issued by the Minister of National Revenue after June 12% 
2005. They formerly read: 


(1) Where a taxpayer is liable for the payment of an amount assessed under this 
Act, other than an amount assessed under subsection 152(4.2), 169(3) or 
220(3.1), the Minister shall not, for the purpose of collecting the amount, 


The closing words of subsec. 225.1(1) repealed by the said c. 19, subsec. 49(2), appli- 
cable in respect of notices issued by the Minister of National Revenue after June 12: 
2005. They formerly read: 


until after the day that is 90 days after the day of the mailing of the notice of 
assessment. 


The opening words of subsec. 225.1(1) amended by 1998, c. 19, s. 225, in force June 
18, 1998. They formerly read: 


(1) Where a taxpayer is liable for the payment of an amount assessed under this 
Act, the Minister shall not, for the purpose of collecting the amount, 


That portion of subsec. 225.1(1) following para. (g) amended by 1994, c. 7, Sch. VIII 
(1993; c. 24), subsec: 131(1). That portion formerly read: 


before the day that is 90 days after the day of mailing of the notice of 
assessment. 


Selected Cases [subsec. 225.1(1)]: Re J. Waxman & Sons Ltd., [2010] 6 C.T.C. 
50 (Ont CA) (Collateral attack in superior court against jeopardy order rejected), 
Chamas v. R., [2007] 2 €.T.C. 116 (FC) Jeopardy order maintained on basis of lack of 
credibility, unorthodox banking practices and false declarations to financial 
institutions); Gravel v. R., [2007] 2 C.T.C. 33 (FC) (Affidavits re jeopardy orders 
should not give misleading impressions re taxpayer conduct); Thériault-Sabourin v. 
MNR, [2003] 2 C.T.C. 296 (FCTD) (While emphasis normally on taxpayer's future 
conduct, past conduct may also be relevant); Cormier v. Canada (No. 2), [1991] 1 
C.T.C.. 410 (FCTD) (Provision not to be applied retroactively). 


Information Circulars: 98-1R3: Collections policies. 


CRA Audit Manual: 10.11.7: Referral of files and information to revenue Collec- 
tions; 11.5.13: Collection stall code procedures — Form T718. 


S. 225.1(5) 


(1.1), Collection-commencement day — The collection-com- 
mencement day in respect of an amount is 


(a) in the case of an amount assessed under subsection 188(1.1) 
in respect of a notice of intention to revoke given under subsec- 
tion 168(1) or any of subsections 149.1(2) to (4.1), one year af- 
ter the day on which the notice was mailed; 


(b) in the case of an amount assessed under section 188.1, one 
year after the day on which the notice of assessment was sent; 
and 


(c) in any other case, 90 days after the day on which the notice 
of assessment was sent. 


Related Provisions: 225.2 — Immediate collection on’ jeopardy assessment; 
244(14), (14.1) — Date when notice sent. 


History: Paras. 225.1(1.1)(b) and (c) amended by 2010, c. 25, subsec. 66(1), to substi- 
tute “sent” for “mailed”, in force on December 15, 2010. 


Subsec. 225.1(1.1) added by 2005, c. 19, subsec. 49(3), applicable in respect of notices 
issued by the Minister of National Revenue after June 12, 2005. 


(2) No action by Minister — If a taxpayer has served a notice of 
objection under this Act to an assessment of an amount payable 
under this Act, the Minister shall not, for the purpose of collecting 
the amount in controversy, take any of the actions described: in 
paragraphs (1)(a) to (g) until after the day that is 90 days after the 
day on which notice is sent to the taxpayer that the Minister has 
confirmed or varied the assessment. 

Related Provisions: 222(8)(a) — Extension of 10-year limitation period on’ collec- 


tion action while 225.1(2) applies; 225.1(6), (7) — Limitations on, collection restric- 
tions; 244(14), (14:1), — Date when notice sent. 


History: Subsec. 225.1(2) amended by 2010, c. 25, subsec. 66(2), in force on Decem- 
ber 15, 2010. It formerly read: 


(2) Idem [while under. objection] — Where a taxpayer has served a notice of 
objection under this Act to an assessment of an amount payable under this Act, 
the Minister shall not, for the purpose of collecting the amount in controversy, 
take any of the actions described in paragraphs (1)(a). to (g) until after the day 
that is 90 days after the day on which notice is mailed to the taxpayer that the 
Minister has confirmed or varied the assessment. 


Subsec. 225.1(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 131(2), to 
substitute “until after” for “before”. 


(3) Idem [while under appeal to TCC] — Where a taxpayer has 
appealed from an assessment of an amount payable under this Act 
to the Tax Court of Canada, the Minister shall not, for the purpose 
of collecting the amount in controversy, take any of the actions de- 
scribed in paragraphs (1)(a) to (g) before the day of mailing of a 
copy of the decision of the Court to the taxpayer or the day on 
which the taxpayer discontinues the appeal, whichever is the earlier. 
Related Provisions: 179.1 — Penalty applied by Court where appeal filed solely for 


delay; 222(8)(a) — Extension of 10-year limitation period on collection action while 
225.1(3) applies; 225.1(6), (7) — Limitations on collection restrictions. 


Selected Cases [subsec. 225.1(3)]: Cormier v. Canada (No. 2), [1991] 1 C.T.C. 
410 (FCTD) (Provision not to be applied retroactively). 


(4) Idem [while under reference to TCC] — Where a taxpayer 
has agreed under subsection 173(1) that a question should be deter- 
mined by the Tax Court of Canada, or where a taxpayer is served 
with a copy of an application made under subsection 174(1) to that 
Court for the determination of a question, the Minister shall not take 
any of the actions described in paragraphs (1)(a) to (g) for the pur- 
pose of collecting that part of an amount assessed, the liability for 
payment of which will be affected by the determination of the ques- 
tion, before the day on which the question is determined by the 
Court. 

Related Provisions: 222(8)(a) — Extension of 10-year limitation period on collec- 
tion action while 225.1(4) applies; 225.1(6), (7)— Limitations on collection 
restrictions. 


(5) Idem [waiting for test case] — Notwithstanding any other 
provision in this section, where a taxpayer has served a notice of 
objection under this Act to an assessment or has appealed to the Tax 
Court of Canada from an assessment and agrees in writing with the 
Minister to delay proceedings on the objection or appeal, as the case 
may be, until judgment has been given in another action before the 
Tax Court of Canada, the Federal Court of Appeal or the Supreme 
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Court of Canada in which the issue is the same or substantially the 
same as that raised in the objection or appeal of the taxpayer, the 
Minister may take any of the actions described in paragraphs (1)(a) 
to (g) for the purpose of collecting the amount assessed, or a part 
thereof, determined in a manner consistent with the decision. or 
judgment of the Court in the other action at any time after the Min- 
ister notifies the taxpayer in writing that 


(a) the decision of the Tax Court of Canada in that action has 
been mailed to the Minister, 


(b) judgment has been pronounced by the Federal Court of Ap- 
peal in that action, or 


(c) judgment has been delivered by the Supreme Court of Can- 
ada in that action, 


as the case may be. 


Related Provisions: 222(8)(a) — Extension of 10-year limitation period on collec- 
tion action while 225.1(5) applies. 

History: Subsec. 225.1(5) amended by 1994, c. 7, Sch. II (1991, c. 49), s. 184, to 
substitute “Tax Court of Canada from an assessment” for “Tax Court of Canada or 
Federal Court-Trial Division from the assessment” and “Federal Court of Appeal” for 
“Federal Court” (twice), deemed to have come into force on January 1, 1991. 


Selected Cases [subsec. 225.1(5)]: Webster v. MNR, [2004] 1 C.T.C. 338 (FCA); 
aff’ g [2003] 2 C.T.C. 64 (FCTD) (Minister can institute collection pursuant to agree- 
ment to await outcome of third party appeals, even if taxpayer later files own appeal); 
Markevich vy. Canada, [1999] 2 C.T.C. 104 (FCTD) (Provincial limitation statutes do 
not override Act); Canada y. Satellite Earth Station Technology Inc., [1989] 2 C.T.C. 
291 (FCTD) (Once taxpayer meets evidentiary burden to raise reasonable doubt about 
sufficiency of Crown’s evidence, on balance of probabilities, Crown must prove collec- 
tion would be jeopardized by delay (Note subsequent change in legislation)); Doyle v. 
MNR, [1989] 2.C.T.C. 270 (FCTD) (Abeyance letter under provision may be signed by 
taxpayer’s designated agent and officer of Appeals Division). 


(6) Where subsecs. (1) to (4) do not apply — Subsections (1) 
to (4) do not apply with respect to 


(a) an amount payable under Part VIII; 


(b) an amount required to be deducted or withheld, and required 
to be remitted or paid, under this Act or the Regulations; 


(c) an amount of tax required to be paid under section 116 or a 
regulation made under subsection 215(4) but not so paid; 


(d) the amount of any penalty payable for failure to remit or pay 
an amount referred to in paragraph (b) or (c) as and when re- 
quired by this Act or a regulation made under this Act; and 
(e€) any interest payable under a provision of this Act on an 
amount referred to in this paragraph or any of paragraphs (a) to 
(d). 

Related Provisions: 225.2 — Collection in jeopardy. 

History: Para. 225.1(6)(b) amended by 2001, c. 17, s. 179, in force June 14, 2001. 

Para. 225.1(6)(b) formerly read: 


(b) an amount deducted or withheld, and required to be remitted or paid, under 
this Act or a regulation made under this Act: 


Information Circulars: 98-1R3: Collections policies. 


(7) ldem — large corporations [must pay half] — Where an 
amount has been assessed under this Act in respect of a corporation 
for a taxation year in which it was a large corporation, subsections 
(1) to (4) do not apply to limit any action of the Minister to collect 


(a) at any time on or before the particular day that is 90 days 
after the day of the sending of the notice of assessment, '/2 of the 
amount so assessed; and 
(b) at any time after the particular day, the amount, if any, by 
which the amount so assessed exceeds the total of 
(i) all amounts collected before that time with respect to the 
assessment, and 
(11) '/2 of the amount in controversy at that time. 
Related Provisions: 244(14), (14.1) — Date when notice sent. 


History: Para. 225.1(7)(a) amended by 2010, c. 25, subsec. 66(3), to substitute “send- 
ing” for “mailing”, in force on December 15, 2010. 


Subsec. 225.1(7) added by 1994, c. 7, Sch. VIII (1993, c. 24); subsec, 131(3), applica- 
ble after June 10, 1993 except that, where a taxpayer has served a notice of objection or 
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has instituted an appeal under the Act with respect to a notice of assessment of tax, 

interest or penalties under the Act mailed before 1992, 
(a) the reference in para. (a) to “'h” shall, in its application before 1994 with re- 
spect to all proceedings concerning the subject-matter of the notice of objection or 
the appeal, be read as “/s”; and . 4 . 
(b) the reference in subpara. (b)(ii) to “2” shall, in its application before 1994 with 
respect to all proceedings concerning the subject-matter of the notice of objection’ 
or the appeal, be read as “/4”. 


Information Circulars: 98-1R3: Collections policies. 


(8) Definition of “large corporation” — For the purposes of 
this section and section 235, a corporation (other than a corporation 
described in subsection 181.1(3)) is a “large corporation” in a par- 
ticular taxation year if the total of the taxable capital employed in 
Canada of the corporation, at the end of the particular taxation year, 
and the taxable capital employed in Canada of any other corpora- 
tion, at the end of the other corporation’s last taxation year that ends 
at or before the end of the particular taxation year, if the other cor- 
poration is related (within the meaning assigned for the purposes of 
section 181.5) to the corporation at the end of the particular taxation 
year, exceeds $10 million, and, for the purpose of this subsection, a 
corporation formed as a result of the amalgamation or merger of 2 
or more predecessor corporations is deemed to be the same corpora- 
tion as, and a continuation of, each predecessor corporation. 
Related Provisions: 164(1.1) — Repayment on objections and repeals; 165(1.11), 
(1.13), 169(2.1) — Limitations on objections and appeals by large corporations; 
181.5(1.1), (4.1) — Application of Part 1.3 tax for purposes of 225.1(8); 220(4.1) — 
Security; 225.1(8) — Definition of “large corporation”. 
History: Subsec. 225.1(8) amended by 2006, c. 4, s. 85, applicable to 2006 et seg. The 
subsec. formerly read: 

(8) For the purposes of this section, a “large corporation” in a particular taxation 

year means 


(a) a corporation by which tax under Part I.3 is payable, 


(i) where the particular year ended before July 1989, for its first taxation 
year that ends after June 1989, or 


(ii) where the particular year ended after June 1989, for the particular 
year, 


or would, but for subsection 181.1(4), have been so payable, or 


(b) a corporation that, at the end of the particular year, is related (for the 
purpose of section 181.5, as that section reads in its application to the 1992 
taxation year) to a corporation that is a large corporation in its taxation year 
that includes the end of the particular year, 


and, for the purpose of subparagraph (a)(i), a corporation formed as a result of 
the amalgamation or merger of 2 or more predecessor corporations shall be 
deemed to be the same corporation as, and a continuation of, each of the prede- 
cessor corporations. 


Paras. 225.1(8)(a) and (b) substituted by 1994, c. 21, s. 103, applicable June 15, 1994. 
Those paras. formerly read: 


(a) a corporation by which tax under Part I.3 is payable, 


(i) where the particular year ended before July 1989, for its first taxation 
year ending after June 1989, or 


(ii) where the particular year ended after June 1989, for the particular year, 
or would, but for section 181.1, have been so payable, or 


(b) a corporation that, at the end of the particular year, is related (for the pur- 
poses of section 181.5) to a corporation that is a large corporation in its taxation 
year that includes the end of the particular year, 


Subsec. 225.1(8) added by 1994,.c. 7, Sch. VII (1993, c. 24), subsec. 131(3), applica- 
ble after June 10, 1993. 


Selected Cases [subsec. 225.1(8)]: Potash Corp. of Saskatchewan Inc. v. R., 
[2004] 2 C.T.C. 91 (FCA); rev’ g [2003] 2 C.T.C. 2640 (TCC) (Reasonable description 
of each issue interpreted strictly). 


Selected Cases [s. 225.1]: Re 144945 Canada Inc., [2003] 4 C.T.C. 112 (FCTD) 
(Standard applied was balance of probabilities); Re Milne, [1995] 1. C.T.C. 122 (Grp) 
(Collection proceedings not stayed out of consideration for effect on market of disposi- 
tion of assets). 


Definitions [s. 225.1]: “amount”, “assessment” — 248(1); “collection-commence- 
ment day” — 225.1(1.1); “corporation” — 248(1), Interpretation Act 35(1); “day of the 
sending” — 244(14), (14.1); “Federal Court of Appeal” — Federal Courts Act s. 3; 
“large corporation” — 225.1(8); “Minister”, “person” — 248(1); “regulation” — 
248(1); “related” — 181.5(6), (7); “sent” — 244(14), (14.1); “taxable capital employed 
in Canada” — 181.2(1), 181.3(1), 181.4 [technically do not apply]; “taxation year” — 
249; “taxpayer” — 248(1); “writing” — Interpretation Act 35S(1). : 
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225.2 [Jeopardy orders] — (1) Definition of “judge” — In 
this section, “judge” means a judge or a local judge of a superior 
court of a province or a judge of the Federal Court. ‘9 


(2) Authorization to proceed forthwith [jeopardy order] — 
Notwithstanding section 225.1, where, on ex parte application by 
the Minister, a judge is satisfied that there are reasonable grounds to 
believe that the collection of.all or any part of an amount assessed, 
in respect of a taxpayer would be jeopardized by a delay in the col- 
lection of that amount, the judge shall, on such terms as the judge 
considers reasonable in the circumstances, authorize the Minister to 
take forthwith.any of the actions described. in. paragraphs 
225.1(1)(a) to.(g) with respect to the amount. 


Related Provisions: 164(1.2)— Delay of refund where collection of tax in 
jeopardy. © 

Selected Cases [subsec. 225.2(2)]: R. v. Proulx, [2012] 1 C.T.C. 87 (FC) (eop- 
ardy order set aside where information provided by Minister may have misled issuing 
judge); MNR v. Chabot, [2010] 5 C.T.C. 93 (FC) (Jeopardy in retention order relates to 
tax debt, since. Minister already in possession of funds, not to effects of delay in 
collection); MNR v. Arab, [2005],2 C.T:C. 107 (FC) (Jeopardy order maintained where 
taxpayer had large amounts of unexplained cash); Re Sagman, [2005] 1 C.T.C, 165 
(FC) (Jeopardy order varied in light of new evidence), MNR y. Services M.L. 
Marengére Inc., [2000] 1 C.T.C. 229 (FCTD) (Jeopardy order justified where passage 
of time affected ability to collect taxes); Deputy Minister of National Revenue 
(Taxation) v. Kung, [1999] 1 C.T.C. 48 (BC SC) (Cutting off ties with Canada and 
selling assets sufficient grounds for jeopardy. order), MNR y. 159890 Canada Inc., 
[1997] 3 C.T.C. 284 (FCTD) (Jeopardy orders not to be sought where other means 
available to Minister to secure tax). 


Information Circulars: 98-1R3: Collections policies. 


CRA Audit Manual: 11.5.5: Jeopardy assessments. 


(3) Notice of assessment not sent — An authorization under 
subsection (2) in respect of an amount assessed. in respect of a tax- 
payer may be granted by a judge notwithstanding that a notice of 
assessment in respect of that amount has not been sent to the tax- 
payer at or before the time the application is made where the judge 
is satisfied that the receipt of the notice of assessment by the tax- 
payer would likely further jeopardize the collection of the amount, 
and for the purposes of sections 222, 223, 224, 224.1, 224.3 and 
225, the amount in respect of which an authorization is so granted 
shall be deemed to be an amount payable under this Act. 


(4) Affidavits — Statements contained in,an affidavit filed in the 
context of an application under this section may be based on belief 
with the grounds therefor. 


(5) Service of authorization and of notice of assess- 
ment — An authorization granted under this section in respect of a 
taxpayer shall be served by the Minister on the taxpayer within 72 
hours after it is granted, except where the judge orders the authori- 
zation to be served at some other time specified in the authorization, 
and, where a notice of assessment has not been sent to the taxpayer 
at or before the time of the application, the notice of assessment 
shall be served together with the authorization. 


(6) How service effected — For the purposes of subsection (5), 
service on a taxpayer shall be effected by 


(a) personal service on the taxpayer; or 


(b) service in accordance with directions, if any, of a judge. 


Related Provisions: 244(6) — Proof of personal service. 


(7) Application to judge for direction — Where service on a 
taxpayer cannot reasonably otherwise be effected as and when re- 
quired under this section, the Minister may, as soon as practicable, 
apply to a judge for further direction. 


(8) Review of authorization — Where a judge of a court has 
granted an authorization under this section in respect of a taxpayer, 
the taxpayer may, on 6 clear days notice to the Deputy Attorney 
General of Canada, apply to a judge of the court to review the 
authorization. 


Related Provisions: Interpretation Act 27(1) — Calculation of clear days. 


S. 226(1) 


(9) Limitation period for review application — An applica- 
tion under subsection (8) shall be made 


(a) within 30 days from the day on which the authorization was 
served on the taxpayer in accordance with this section; or 


(b) within such further time as a judge may allow, on being sat- 
isfied that the application was made as soon as practicable. 


(10) Hearing in camera— An application under subsection (8) 
may, on the application of the taxpayer, be heard in camera, if the 
taxpayer establishes to the satisfaction of the judge that the circum- 
stances of the case justify in camera proceedings. 


(11) Disposition of application — On an application under sub- 
section (8), the judge shall determine the question summarily and 
may confirm, set aside or vary the authorization and make such 
other order as the judge considers appropriate. 


Related Provisions: 225.2(13) — No appeal from judge’s decision. 


(12) Directions — Where any question arises as to the course to 
be followed in connection with anything done or being done under 
this section and there is no direction in this section with respect 
thereto, a judge may give such direction with regard thereto as, in 
the opinion of the judge, is appropriate. 


(13) No appeal from review order — No appeal lies from an 
order of a judge made pursuant to subsection (11). 


Selected Cases [subsec. 225.2(13)]: Tennina v. MNR, [2010] 3 C.T.C. 173 (FCA) 
(No appeal from jeopardy orders made pursuant to 225.2(11)). 


Selected Cases [s. 225.2]: MNR y. Robarts, [2011] 1 C.T.C. 17 (FC) (important 
burden on Crown to disclose all relevant factors); Re J. Waxman & Sons Ltd., {2010} 1 
C.T.C. 259 (Ont SCJ); aff'd [2010] 6 C.T.C. 50 (Ont CA) (Jeopardy orders restore 
right to collect taxes; not in conflict with bankruptcy-related legislation); Reddy v. 
MNR, [2008] 3 C.T.C. 10 (FC) (Taxpayer failed to raise doubt re evidence heard by 
granting judge); Moss (R.) v. MNR, [2001] 2 C.T.C. 91 (FCA) (Jeopardy orders may 
cover assets in excess of tax owed); Moss (D.) v. R., [1998] 1 C.T.C. 2999 (TCC) 
(Appeal against issuance of jeopardy order is only against reasonable apprehension of 
jeopardy, not against underlying assessment); Steele vy. Canada, [1996]..2 €.T.C. 279 
(Sask QB) (Jeopardy order set aside where collection possible from taxpayer's spouse); 
Canada v. Landru (S.), [1993] 1 C.T.C. 93 (Sask QB) (Mere suspicion of jeopardized 
collection not sufficient to justify jeopardy order); Dep. MNR v. Atchison, [1989] 1 
C.T.C. 342 (BC SC) (“Jeopardy” orders set aside where Minister failed to make full 
disclosure of facts; in applying ex parte, Minister must act in utmost good faith); 
Chudina et al. v. Dep. A.G. Can., [1988] 1 C.T.C. 303 (BC SC) (Seizure set aside 
where debtor not given opportunity to appeal or make payment); 1853-9049 Quebec 
Inc. y. R., [1987] 1 €.T.C. 137 (FCTD) (Immediate payment not required where no 
evidence that delay will endanger collection; burden on Crown), Danielson y. Dep. 
A.G. Can., [1986] 2 C.T.C. 380 (FCTD) (Crown must show that actual jeopardy in 
collection arose from delay, not merely that collection is in jeopardy per se); Danielson 
v. Dep. A.G. Can., [1986] 2 C.T.C, 42 (FCTD) (Execution of writ of seizure obtained 
after payment forthwith demanded was enjoined until hearing of objection to applica- 
bility of subsec. 225.2(1) where taxpayer gave express undertaking not to dispose of 
assets not seized or remove funds in excess of personal living requirements). 
Definitions [s. 225.2]: “amount”, “assessment” — 248(1); “clear days” — Interpre- 
tation Act 27(1); “Federal. Court” — Federal Courts Act s. 4; “Minister” — 248(1); 
“province”, — Interpretation Act 35(1); “superior court” — Interpretation Act 35(1); 
“taxpayer — 248(1). 


Information Circulars [s. 225.2]: 73-10R3: Tax evasion. 


226. (1) Taxpayer leaving Canada — Where the: Minister sus- 
pects that a taxpayer has left or is about to leave Canada, the Min- 
ister may, before the day otherwise fixed for payment, by notice 
served personally or by registered letter addressed to the taxpayer's 
latest known address, demand payment of the amount of all taxes, 
interest and penalties for which the taxpayer is liable or would be 
liable if the time for payment had arrived, and that amount shall be 
paid forthwith by the taxpayer notwithstanding any other provision 
of this Act. 


Related Provisions: 128.1(4) — Tax effects of ceasing to be resident in Canada, 
222(4)(a)(i) — Beginning of limitation period for collection action; 222.1 — Applica- 
tion to awards of court costs; 225.2 —Immediate collection of amounts owing; 
231.2(1) —requirement to provide information or documents for collection purposes; 
231.6(1) — foreign-based documents sought for collection purposes; 248(7)(a) — No- 
tice deemed received on day mailed. 


Information Circulars: 98-1R3: Collections policies. 
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(2) Idem — Where a taxpayer has failed to pay, as required, any 
tax, interest or penalties demanded under this section, the Minister 
may direct that the goods and chattels of the taxpayer be seized and 
subsections 225(2) to (5) apply, with respect to the seizure, with 
such modifications as the circumstances require. 


_. Proposed Amendment —226(2) 


(2) Seizure in case of default of payment — If a taxpayer > 


fails to pay, as required, any tax, interest or penalties demanded 
under this section, the Minister may direct that the goods and 
chattels, or movable property, of the taxpayer be seized and sub- 
sections 225(2) to (5) apply, with respect to the seizure, with such 
modifications as the circumstances require. nie 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 251, will 
amend subsec. 226(2) to read as above, to come into force on Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 222(3) — Ten-year limitation on collection action: 222.1 — 
Application to awards of court costs; 231.2(1) — requirement to provide information or 
documents for collection purposes; 231.6(1) — foreign-based documents sought for 
collection purposes. 


History [s. 226]: S. 226 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 185. S. 226 
formerly read: 


226. (1) Taxpayer leaving Canada or defaulting — Where the Minister sus- 
pects that a taxpayer is about to leave Canada, the Minister may. before the day 
otherwise fixed for payment, by notice served personally or by registered letter 
addressed to the taxpayer, demand payment of all taxes, interest and penalties for 
which the taxpayer is liable or would be liable if the time for payment had ar- 
rived, and the same shall be paid forthwith notwithstanding any other provision 
of this Act. 


(2) Seizure on failure to pay — Where a person has failed to pay tax, interest 
or penalties demanded under this section as required, the Minister may direct 
that the goods and chattels of the taxpayer be seized and subsections 225(2) to 
(5) are, thereupon, applicable with such modifications as the circumstances 
require. 


Selected Cases [s. 226]: Curolus v. MNR, [1976] C.T.C. 608 (FCTD) (Trailers held 
not to be principal residences not exempted from seizure under subsec. 2(1) Exemp- 
tions Act (Alta.)). 


Definitions [s. 226]: ‘Minister’ — 248(1): “movable” — Quebee Civil Code art. 
900-907; ‘taxpayer’ — 248(1). 


227. (1) Withholding taxes — No action lies against any person 
for deducting or withholding any sum of money in compliance or 
intended compliance with this Act. 


Selected Cases [subsec. 227(1)]: Browning v. R., [201 Wag. L.Gn 201.0 (TCC) 
(Where debt expired prior to notice to pay, no liability to pay; assessment invalid): 
Tenn-Yuk y. R., [2004] 2 C.T.C. 3191 (TCC) (Due diligence defence failed for non- 
inside director who should have known other director inexperienced); Smith v. R., 
[2001] 2 C.T.C. 192 (FCA) (Directors’ obligations fall short of guarantee that deduc- 
tions will be paid); Mollenhauer Ltd. v. Canada, [1992] 2 C.T.C. 121 (FCTD) (Con- 
tractor paying salaries of employees of subcontractor required to withhold and remit 
source deductions); Lomex Inc. v. MNR, [1992] 2 C.T.C. 2678 (TCC) (Extension of 
time to file notice of objection granted in respect of purported simultaneous violation of 
several statutes in addition to Income Tax Act). 


(2) Return filed with person withholding — Where a person 
(in this subsection referred to as the payer”) is required by regula- 
tions made under subsection 153(1) to deduct or withhold from a 
payment to another person an amount on account of that other per- 
son’s tax for the year, that other person shall, from time to time as 
prescribed, file a return with the payer in prescribed form. 


Related Provisions: 162(7) — Failure to comply with regulation; 227(3) — Where 
return is not filed. 


Regulations: 107 (deadline for employee to file TD1 return). 


Forms: TD1: Personal tax credits return. 


(3) Failure to file return — Every person who fails to file a re- 
turn as required by subsection (2) is liable to have the deduction or 
withholding under section 153 on account of the person’s tax made 
as though the person were a person who is neither married nor in a 
common-law partnership and is without dependants. 


Income Tax Act 


History [subsec. 227(3)]: Subsec. 227(3) amended by 2000, c: 12, s: 138; applicable 
to 2001 et seq., in force July 31, 2000. See also the transitional rules reproduced under 
248(1)“common-law partner”, The subsec. formerly read: 


(3) Failure to file return — Every person who fails to file a return as required by 
subsection (2) is liable to have the deduction or withholding under section 153 
on account of the person’s tax made as though the person were an unmarried 
person without dependants. 


(4) Trust for moneys deducted — Every person who deducts 
or withholds an amount under this Act is deemed, notwithstanding 
any security interest (as defined in subsection 224(1.3)) in the 
amount so deducted or withheld, to hold the amount separate and 
apart from the property of the person and from property held by any 
secured creditor (as defined in subsection 224(1.3)) of that person 
that but for the security interest would be property of the person, in 
trust for Her Majesty and for payment to Her Majesty in the manner 
and at the time provided under this Acct. 

Related Provisions: 227(4.1) — Extension of trust; 227(4.2) — Meaning of security 
interest; 227(4.3) — Application to the Crown. . 
History: Subsec. 227(4) amended by 1998, c. 19, subsec. 226(1), deemed to have 
come into force on June 15, 1994. Subsec. 227(4) formerly read: 


(4) Money held in trust — Every person who deducts or withholds an amount 
under this Act shall be deemed to hold the amount so deducted or withheld in 
trust, separate and apart from the person’s own moneys, for Her Majesty and for 
payment to Her Majesty in the manner and at the time provided under this Act, 
and Her Majesty has a lien and charge on the property and assets of the person 
whether or not the person has kept the amount separate and apart or is in receiy- 
ership, bankruptcy or liquidation or has made an assignment. 


Subsec, 227(4) substituted by 1994, c. 21, subsec. 104(1), applicable June 15, 1994, 
That subsec. formerly read: 


(4) Money held in trust for Her Majesty — Every person who deducts or with- 
holds any amount under this Act shall be deemed to hold the amount so deducted 
or withheld in trust for Her Majesty. 


Selected Cases [subsec. 227(4)]: 741290 Ontario Inc. v. R., [201 1] 3 C.T.C. 2085 
(TCC) (Deliberate choice had been made to use funds withheld at source); Royal Bank 
v. Tuxedo Transport Ltd., [2000] 3 C.T.C. 331 (BC CA) (Trust in favour of Minister 
comes into being when funds are deducted or withheld, so Minister can oppose inter- 
ests of secured creditors); Roynat Inc. vy. Ja-Sha Trucking & Leasing Ltd. (No. 2), 
[1992] 2 C.T.C. 139’ (Man. CA) (Statutory trusts under subsecs. 227(4) and (5) con- 
flicted with and took priority over provisions of Personal Property Security Act). 


Information Circulars: 98-1R3: Collections policies. 


(4.1) Extension of trust — Notwithstanding any other provision 
of this Act, the Bankruptcy and Insolvency Act (except sections 81.1 
and 81.2 of that Act), any other enactment of Canada, any enact- 
ment of a province or any other law, where at any time an amount 
deemed by subsection (4) to be held by a person in trust for Her 
Majesty is not paid to Her Majesty in the manner and at the time 
provided under this Act, property of the person and property held 
by any secured creditor (as defined in subsection 224(1.3)) of that 
person that but for a security interest (as defined in subsection 
224(1.3)) would be property of the person, equal in value to the 
amount so deemed to be held in trust is deemed 


(a) to be held, from the time the amount was deducted or with- 
held by the person, separate and apart from the property of the 
person, in trust for Her Majesty whether or not the property is 
subject to such a security interest, and 


(b) to form no part of the estate or property of the person from 
the time the amount was so deducted or withheld, whether or not 
the property has in fact been kept separate and apart from the 
estate or property of the person and whether or not the property 
is subject to such a security interest 


and is property beneficially owned by Her Majesty notwithstanding 
any security interest in such property and in the proceeds thereof, 
and the proceeds of such property shall be paid to the Receiver 
General in priority to all such security interests. 

Related Provisions: 223(11.1) — Deemed security interest where registered under 
Bankruptcy and Insolvency Act s. 87(1); 227(4.2) — Meaning of security interest; 
227(4.3) — Application to the Crown. 

History: Subsec. 227(4.1) added by 1998, c. 19, subsec. 226(1), deemed to have come 
into force on June 15, 1994, 


Selected Cases [subsec. 227(4.1)]: MNR v. Caisse Populaire du bon Conseil, 
[2009] 4 C.T.C. 330 (SCC) (Term savings agreement amounted to security interest); Re 
Temple City Housing Inc., [2008] 2 C.T.C. 61 (Alta QB) (Security interest of Minister 
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subordinate to debtor-in-possession in CCAA proceedings); MNR v. Caisse populaire 
du Bon Conseil, [2007] 3 C.T.C. 70 (FCA) (Deemed trust provisions broadly drafted to 
reach any interest that may, secure payment or performance of obligation), Canada (A.- 
G.) v. Caisse populaire de Lyster/Inverness/Val-Alain, [2007] 3 C.T.C. 55 (TCC) 
(Deemed trust exists even where no official realization of security interest); Canada 
(A.-G.) v. Community Expansion Inc., 2005 CarswellOnt 214 (Ont CA) (Exercise of 
right of distraint gives rise to security interest and landlord becomes secured creditor); 
Canada (A.-G.) v. National Bank of Canada, [2004] 4 C.T.C. 193 (FCA); leave to 
appeal to SCC refused 2004 CarswellNat 3585 (Minister has priority to. secured 
creditors); First Vancouver Finance v. MNR, [2002] 3 C.T.C. 285 (SCC) (Trust in fa- 
vour of Minister established when failure to remit, but effective as of date of withhold- 
ing. Trust attaches to all assets except those sold for value); Royal Bank v. Tuxedo 
Transport Ltd., [2000] 3 C.T.C. 331 (BC CA); rev’g [1999] 3 C.T-C. 393 (BC SC) 
(Trust in favour of Minister comes into being when funds are deducted or withheld, so 
Minister can oppose interests of secured creditors, Receiver was not secured creditor 
and not person acting on behalf of secured creditor). 


(4.2) Meaning of security interest — For the purposes of sub- 
sections (4) and (4.1), a security interest does not include a pre- 
scribed security interest. 

Related Provisions: 227(4.3) — Application to the Crown. 

History: Subsec. 227(4.2) added by 1998, c. 19, subsec. 226(1), deemed to have come 
into force on June 15, 1994. 

Regulations: 2201 (prescribed security interest). 


(4.3) Application to Crown — For greater certainty, subsections 
(4) to (4.2) apply to Her Majesty in right of Canada or a province 
where Her Majesty in right of Canada or a province is a secured 
creditor (within the meaning assigned by subsection 224(1.3)) or 
holds a security interest (within the meaning assigned by that 
subsection). 


History: Subsec. 227(4.3) added by 2001, c. 17, subsec. 180(1), in force June 14, 
2001. 


(5) Payments by trustees, etc. — Where a specified person in 
relation to a particular person (in this subsection referred to as the 
“payer”) has any direct or indirect influence over the disbursements, 
property, business or estate of the payer and the specified person, 
alone or together with another person, authorizes or otherwise 
causes a payment referred to in subsection 135(3), 135.1(7) or 
153(1), or on or in respect of which tax is payable under Part XII.5 
or XIII, to be made by or on behalf of the payer, the specified 
person 


(a) is, for the purposes of subsections 135(3) and 153(1), section 
215 and this section, deemed to be a person who made the 
payment; 

(a.1) is, for the purposes of subsections 135.1(7) and 211.8(2), 
deemed to be a person who redeemed, acquired or cancelled a 
share and made the payment as a consequence of the redemp- 
tion, acquisition or cancellation; 


(b) is jointly and severally liable with the payer to pay to the 
Receiver General 


NG ee 


Technical Notes (July 2010): See under 1 


(i) all amounts payable by the payer because of any of sub- 
sections 135(3), 135.1(7), 153(1) and 211.8(2) and section 
215 in respect of the payment, and 


(ii) all amounts payable under this Act by the payer because 
of any failure to comply with any of those provisions in re- 
spect of the payment; and 


(c) is entitled to deduct or withhold from any amount paid or 
credited by the specified person to the payer or otherwise re- 
cover from the payer any amount paid under this subsection by 
the specified person in respect of the payment. 
Related Provisions: 227(5.1) — Specified person; 227(5.2) — “Person” includes 
partnership; 227.1 — Liability of corporate directors. : 


History: The opening words of subsec. 227(5) amended by 2006, c. 4, subsec. 86(1), 
to substitute “135(3), 135.1(7)” for “135(3)”, applicable after 2005. 


S. 227(5.1) 


Para. 227(5)(a.1) amended by 2006, c.'4, subsec. 86(2), to substitute “purposes of sub- 
sections 135.1(7) and 211.8(2)” for “purpose of subsection 211.8(2)”, applicable after 
2005. 


Subpara. 227(5)(b)(i) amended by 2006, c. 4, subsec. 86(3), to substitute “135(3), 
135.1(7)” for “135(3)”, applicable after 2005. 


The portion of subsec. 227(5) before subpara. (b)Gi) amended by 1997 c. 25, subsec. 
67(1), applicable April 25, 1997. That portion formerly read: ; 


(5) Where a specified person in relation to a particular person (in this subsection 
referred to as the “payer”) has any direct or indirect influence over the disburse- 
ments, property, business or estate of the payer and the specified person, alone or 
together with another person, authorizes or otherwise causes a payment referred 
to in subsection 135(3) or 153(1), or on which tax is payable under Part XIII, to 
be made by or on behalf of the payer, the specified person 


(a) is, for the purposes of subsections 135(3) and 153(1), section 215 and 
this section, deemed to be a person who made the payment, 


(b) is jointly and severally liable with the payer to pay to the Receiver 
General 


(i) all amounts payable by the payer because of any of subsections 
135(3) and 153(1) and section 215 in respect of the payment, and 
Subsec. 227(5) added by 1996, c. 21, s. 57, applicable June 20, 1996. 
Former subsec. 227(5) repealed by 1994, c. 21, subsec. 104(1), applicable June 15, 
1994. That subsec, formerly read: 


(5) Amount in trust not part of estate — Notwithstanding any provision of the 
Bankruptcy and Insolvency Act, in the event of any liquidation, assignment, re- 
ceivership or bankruptcy of or by a person, an amount equal to any amount 


(a) deemed by subsection (4) to be held in trust for Her Majesty, or 
(b) deducted or withheld under an Act of a province with which the Minister 
of Finance has entered into an agreement for the collection of taxes payable 


to the province under that Act that is deemed under that Act to be held in 
trust for Her Majesty in right of the province 


shall be deemed to be separate from and form no part of the estate in liquidation, 
assignment, receivership or bankruptcy, whether or not that amount has in fact 
been kept separate and apart from the person’s own moneys or from the assets of 
the estate. 


That portion of subsec. 227(5) preceding para. (a) amended to substitute “Bankruptcy 
and Insolvency Act” for “Bankruptcy Act”, by 1992, c,.27, para. 90(1)(q), deemed to 
have come into force November 30, 1992. 


Selected Cases [subsec. 227(5)]: Roll v. R., [2001] 1-C.T.C. 143 (FCA) (Bare 
trustee has no independent authority; not liable for failure: to remit source deductions). 


(5.1) Definition of “specified person” — In subsection (5), a 
“specified person” in relation to a particular person means a person 
who is, in relation to the particular person or the disbursements, 
property, business or estate of the particular person, 


(a) a trustee; 

(b) a liquidator; 

(c) a receiver; 

(d) an interim receiver; 
(e).a receiver-manager; 


(f) a trustee in bankruptcy or other person appointed under the 
Bankruptcy and Insolvency Act, 


(g) an assignee; 
(h) a secured creditor (as defined in subsection 224(1.3)); 
(i) an executor, a liquidator of a succession or an administrator; 


(j) any person acting in a capacity similar to that of a person 
referred to in any of paragraphs (a) to (i); 

(k)a person appointed (otherwise than’ as an employee of the 
creditor) at the request of, or on the advice of, a secured creditor 
in relation to the particular person to monitor, or provide advice 
in respect of, the disbursements, property, business or estate of 
the particular person under circumstances such that it is reasona- 
ble to conclude that the person is appointed to protect or ad- 
vance the interests of the creditor; or 


(1)'an agent of a specified person referred to in any of paragraphs 
(a) to (k). 
History: Para. 227(5.1)(i) amended by 2001, c. 17, s. 229, in force June 14, 2001. The 
para. formerly read: 


(i) an executor or administrator; 
Subsec. 227(5.1) added by 1996, c. 21, s. 57, applicable June 20, 1996. 
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(5.2) “Person” includes partnership — For the purposes of 
this section, references in subsections (5) and (5.1) to persons in- 
clude partnerships. 


Related Provisions: 227(15) — “Person” includes partnerships for certain purposes 
throughout s. 227. 


(6) Excess withheld, returned or applied — Where a person 
on whose behalf an amount has been paid under Part XII.5 or XIII 
to the Receiver General was not liable to pay tax under that Part or 
where the amount so paid is in excess of the amount that the person 
was liable to pay, the Minister shall, on written application made no 
later than 2 years after the end of the calendar year in which the 
amount was paid, pay to the person the amount so paid or such part 
of it as the person was not liable to pay, unless the person is or is 
about to become liable to make a payment to Her Majesty in right 
of Canada, in which case the Minister may apply the amount other- 
wise payable under this subsection to that liability and notify the 
person of that action. 


History: Subsec. 227(6) amended by 1997, c. 25, subsec. 67(2), applicable April 25, 
1997. Subsec. (6) formerly read: 


(6) Where a person on whose behalf an amount has been paid under Part XIII to 
the Receiver General was not liable to pay tax under that Part or where the 
amount so paid is in excess of the amount that the person was liable to pay, the 
Minister shall, on written application made no later than 2 years after the end of 
the calendar year in which the amount was paid, pay to the person the amount so 
paid or such part of it as the person was not liable to pay, unless the person is or 
is about to become liable to make a payment to Her Majesty in right of Canada, 
in which case the Minister may apply the amount otherwise payable under this 
subsection to that liability and notify the person, of that action, 


Subsec. 227(6) substituted by 1994, c. 21, subsec. 104(1), applicable June 15, 1994, 
That subsec. formerly read: 


(6) Withheld money returned or applied otherwise — Where a person on 
whose behalf an amount has been paid to the Receiver General after having been 
deducted or withheld under Part XIII was not liable to pay any tax under that 
Part or where the amount so paid to the Receiver General on the person’s behalf 
is in excess of the tax that the person was liable to pay, the Minister shall, on 
application in writing made within two years from the end of the calendar year in 
which the amount was paid, pay to the person the amount so paid or such part 
thereof as the person was not liable to pay, unless the person is otherwise liable 
or about to become liable to make a payment under this Act, in which case the 
Minister may apply the amount otherwise payable under this subsection to that 
payment and notify the person of that fact. 


Forms: NR7-R: Application for refund of non-resident Part XIII tax withheld; NR302: 
Declaration of benefits under a tax treaty for a partnership with non-resident partners; 
NR303: Declaration of benefits under a tax treaty for a hybrid entity. 


(6.1) Repayment of non-resident shareholder loan — 
Where, in respect of a loan from or indebtedness to a corporation or 
partnership, a person on whose behalf an amount was paid to the 
Receiver General under Part XIII because of subsection 15(2) and 
paragraph 214(3)(a) repays the loan or indebtedness or a portion of 
it and it is established by subsequent events or otherwise that the 
repayment was not made as part of a series of loans or other trans- 
actions and repayments, the Minister shall, on. written application 
made no later than 2 years after the end of the calendar year in 
which the repayment is made, pay to the person an amount equal to 
the lesser of 


(a) the amount so paid to the Receiver General in respect of the 
loan or indebtedness or portion of it, as the case may be, and 


Income Tax Act 


(b) the amount that would be payable to the Receiver General 
under Part XIII if a dividend described in paragraph 212(2)(a) 
equal in amount to the amount of the loan or indebtedness repaid 
were paid by the corporation or partnership to the person at the 
_ time of the repayment, ey 
unless the person is or is about to become liable to make a payment 
to Her Majesty in right of Canada, in which casé the Minister may 
apply the amount otherwise payable under this subsection to that 
liability and notify the person of that action. _. 
Related Provisions: 227(7.1) — Determination of amount under subsec. (6.1); 
248(10) — Series of transactions. 
History: Subsec. 227(6.1) added by 1994, c. 21; subsec. 104(1), applicable’ to repay- 
ments made after December 21, 1992. 
Interpretation Bulletins: IT-119R4: Debts of shareholders and certain persons con- 
nected with shareholders. 
Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 


(7) Application for assessment — Where, on application under 
subsection (6) by or on behalf of a person to the Minister in respect 
of an amount paid under Part XII.5 or XIII to the Receiver General, 
the Minister is not satisfied i 


(a) that the person was not liable to pay any tax under that Part, 
or 


(b) that the amount paid was in excess of the tax that the person 
was liable to pay, 


the Minister shall assess any amount payable under that Part by the 
person and send a notice of assessment to the person, and sections 
150 to 163, subsections 164(1) and (1.4) to (7), sections 164.1 to 
167 and Division J of Part I apply with any modifications that the 
circumstances require. 

History: Subsec. 227(7) amended by 1997, c. 25, subsec, 67(3), applicable April 25, 
1997. Subsec. (7) formerly read: 


(7) Where, on application under subsection (6) by or on behalf of a person to the 
Minister in respect of an amount paid under Part XIII to the Receiver General, 
the Minister is not satisfied ‘ 
(a) that the person was not liable to pay any tax: under that Part, or 
(b) that the amount paid was in excess of the tax that the person was liable to 
pay, 
the Minister shall assess the person for any amount payable under Part XIII by 
the person and send a notice of assessment to the person, and sections 150 to 
163, subsections 164(1) and (1.4) to (7), sections 164.1 to 167 and Division J of 
Part I apply with such modifications as the circumstances require. 
Subsec. 227(7) substituted by 1994; c. 21, subsec. 104(1), applicable June 15, 1994. 
That subsec. formerly read: ; 


(7) Idem — Where, on application by or on behalf of a person to the Minister 
pursuant to subsection (6) in respect of an amount paid to the Receiver General 
that was deducted or withheld under Part XIII, the Minister is not satisfied 


(a) that the person was not liable to pay any tax under that Part, or 
(b) that the amount paid to the Receiver General was in excess of the tax that 
the person was liable to pay, 


the Minister shall assess the person for any amount payable by the person under 
Part XIII and send a notice of assessment to the person, whereupon sections 150 
to 163, subsections 164(1) and (1.4) to (7), sections 164.1 to 167 and Division J 
of Part I are applicable with such modifications as the circumstances require. 


Selected Cases [subsec. 227(7)]: Lord Rothermere Donation  v. R., [2009] 4 
C.T.C. 2084 (TCC) (Interest holiday for Minister begins with application for refund); 
Sentinel Hill Ltd. Partnerships v. Canada (A.-G.), [2008] 3 C.T.C. 425 (Ont CA) (Only 
non-resident may apply for refund of Part XIII tax). 


(7.1) Application for determination — Where, on application 
under subsection (6.1) by or on behalf of a person to the Minister in 
respect of an amount paid under Part XIII to the Receiver General, 
the Minister is not satisfied that the person is entitled to the amount 
claimed, the Minister shall, at the person’s request, determine, with 
all due dispatch, the amount, if any, payable under subsection (6.1) 
to the person and shall send a notice of determination to the person, 
and sections 150 to 163, subsections 164(1) and (1.4) to:(7); sec- 
tions 164.1 to 167 and Division J of Part I apply with such modifi- 
cations as the circumstances require. £ aii 
History: Subsec. 227(7.1) added by 1994, c. 21, subsec.. 104(1), applicable to -repay- 
ments made after December 21, 1992. sfutitiedys 
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quired by subsection 153(1) or section, 215 is liable to a penalty of 
"Proposed Amendment — 227(8) opening words - 


to be a separate pers 


(a) 10% of the amount that should have been deducted or with- 
held; or 


(b) where at the time of the failure a penalty under this subsec- 
tion was payable by the person in respect of an amount that 
should have been deducted or withheld during the year and the 
failure was made knowingly or under circumstances amounting 
to gross negligence, 20% of that amount. 
Related Provisions: 147.1(3) — Deemed registration; 161(11) — Interest on penal- 
ties; 227(8.3) — Interest on amounts not deducted or withheld; 227(8.4) — Non-resi- 
dent employees and. patronage dividends; 227(9) — Penalty; 227(9.5) — Each estab- 
lishment considered a separate person; 227(10) Assessment; 227(10.2) — Joint. and 
several liability re contributions to RCA; 252.1 — Where union is employer. 


History: Para. 227(8)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), ‘subsec. 
132(1), applicable after 1992, except with respect to amounts required to be remitted 
before 1993. Para. (b) formerly read: 


(b) where the person had at the time of the failure been assessed a penalty under 
this subsection in respect of an amount that should have been deducted or with- 
held during the year, 20% of the amount that should have been deducted or 
withheld. nec 


Selected Cases [Subsec. 227(8)]: Mollenhauer Ltd. v. Canada, [1992] 2 C.T.C. 
121 (FCTD) (Contractor which undertook to pay subcontractor’s employees’ “salary or 
wages or other remuneration” liable for failing to make and remit source deductions 
despite not being “employer”); Comanche Drilling Ltd. (Receiver of) v. MNR, [1989] 1 
C.T.C. 428 (FCTD) (Receiver with power to borrow money to operate business liable 
for unremitted source deductions and penalty); R. v. Moulton Ltd., [1976] C.T.C. 416 
(FCTD) (In-action against garnishee, Crown required to prove taxpayer liable to make 
payment under Act). 

1.T. Application Rules: 62(2) (subsec. 227(8) applies to interest payable in respect of 
any period after December.23, 1971). F 


Interpretation Bulletins: 11-494: Hire of ships and: aircraft from non-residents. 
Information Circulars: 77-16R4: Non-resident income tax; 07-1: Taxpayer relief 
provisions. 

Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments; TPM-06: Bundled transactions. 

CRA Audit Manual: 28.7.4: Penalties — failure to deduct or withhold an amount. 


(8.1) Joint and several liability — Where a particular person 
has failed to deduct or withhold an amount as required under sub- 
section .153(1) or section 215 in respect.of an amount that has been 
paid to. a non-resident person, the non-resident person is jointly and 
severally liable with the particular person to pay any interest paya- 
ble by the particular person pursuant to subsection (8.3) in respect 
thereof. 


July 16, 2010 
ubsec. 227(8.1) 
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Related Provisions: 227(10) — Assessment. 


(8.2). Retirement. compensation arrangement deduc- 
tions — Where a person has failed to deduct or. withhold. any 
amount as required under subsection 153(1).in respect of a contri- 
bution under a retirement compensation arrangement, that person is 
liable to, pay. to Her. Majesty an amount equal to the, amount of the 
contribution, and each payment on account, of that, amount. is 
deemed to be, in the year in which the payment is made, 


(a) for the purposes of paragraph 20(1)(r), a contribution by the 
person: to the arrangement; and 


(b) an amount on account of tax payable by the custodian under 
Part X13. bio 
Related Provisions: 147.1(3) — Deemed registration; 153(1)(p) — Withholding re- 


quired; 227(10) — Assessment; 227(10.2) — Joint and'several liability re contributions 
to RCA; 252.1 — Where union is employer. 


(8.3) Interest on amounts not deducted or withheld — A 
person who fails to deduct or withhold any amount as required by 
subsection 135(3), 135.1(7), 153(1) or 211.8(2) or section 215 shall 
pay to the Receiver General interest on the amount at the prescribed 
rate, computed . 


(a) in the case of an amount required by subsection 153(1) to be 
deducted or withheld from a payment to another person, from 
the fifteenth day of the month immediately following the month 
in which the amount was required to be deducted or withheld, or 
from such earlier day as may be prescribed for the purposes of 
subsection 153(1), to, 


_(i) where that other person is not resident in Canada, the day 
of payment of the amount to, the Receiver General, and 


(ii) where that other person is resident in Canada, the earlier 
of the day of payment of the amount to the Receiver General 
and April 30 of the year immediately following the year in 
which the amount was required to be deducted or withheld; 


(b) in the case of an amount required by subsection 135(3) or 
135.1(7) or section 215 to be deducted or withheld, from the day 
on which the amount was required to be deducted or withheld to 
the day of payment of the amount to the Receiver General; and 


(c) in the case of an amount’required by subsection 211.8(2) to 
be withheld,’ from the day on or’ before which the amount was 
required to be remitted to the Receiver General to the day of the 
payment of the amount to the Receiver General. 
Related Provisions: 221.1 — Application of interest where legislation retroactive; 
227(8.1) — Joint and several liability; 227(10) — Assessment; 227(10.2) — Joint and 
several liability re contributions to RCA; 248(11) — Compound interest; 252.1 — 
Where union is employer. 
History: The opening words of subsec. 227(8.3) amended by 2006, c. 4, subsec. 86(4) 
to substitute’ “135(3), 135.1(7)” for “135(3)”, applicable after 2005. 
Para. 227(8.3)(b) amended by, 2006, c. 4, subsec. 86(5). to substitute “135(3) or 
135.1(7)” for ““135(3)”, applicable after 2005. 
The opening words of subsec. 227(8.3) amended, and para. (c) added, by, 1997, c. 25, 
subsecs. 67(4), (5), applicable April 25, 1997. The opening words formerly read: 


(8.3), A person who fails to deduct or withhold any amount as required by sub- 
section 135(3) or 153(1) or section 215 shall pay to the Receiver General interest 
on the amount at the prescribed rate, computed 


That portion of subsec. 227(8.3) preceding para. (a) substituted, para (b) amended to 
add reference to stibsec. 135(3), by 1994, c. 7, Sch. I (1991, c. 49), subsecs. 186(1), 
(2); applicable after July 13, 1990. That portion formerly read: 


(8.3) Where a person has failed to deduct or withhold any amount as required by 
subsection 153(1) or section 215, the person shall pay to the Receiver General 
interest on the amount at the prescribed rate computed 


Selected Cases [subsec. 227(8.3)]: Wright v. R., [2001] 3 C.T.C. 2426 (TCC) 
(Where non-resident elects under s. 216, no further liability for withholding taxes under 
s. 215). 


Regulations: 4301(a) (prescribed rate of interest), 
Information Circulars: 07-1: Taxpayer relief provisions. 
(8.4) Liability to pay amount not deducted or withheld — A 


person who fails: to deduct or withhold any amount as required 
under subsection 135(3) or 135.1(7).in respect of a payment made 
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to another person or under subsection 153(1) in respect of an 
amount paid to another person who is non-resident or who is resi- 
dent in Canada solely because of paragraph 250(1)(a) is liable to 
pay as tax under this Act on behalf of the other person the whole of 
the amount that should have been so deducted or withheld and is 
entitled to deduct or withhold from any amount paid or credited by 
the person to the other person or otherwise to recover from the other 
person any amount paid by the person as tax under this Part on be- 
half of the other person. . 
Related Provisions: 215(6) — Parallel provision for non-resident withholding tax; 
227(10) — Assessment. 
History: Subsec. 227(8.4) amended by 2006, c. 4, subsec. 86(6), applicable after 2005. 
The subsec. formerly read: 


(8.4) Liability to pay amount not deducted or withheld — A person who fails 
to deduct or withhold any amount as required under : 


(a) subsection 135(3) in respect of a payment made to another person, or 


(b) subsection 153(1) in respect of an amount paid to another person who is 
non-resident or who is resident in Canada solely because of paragraph 
250(1)(a) 
is liable to pay as tax under this Act on behalf of the other person the whole of 
the amount that should have been so deducted or withheld and is entitled to de- 
duct or withhold from any amount paid or credited by the person to the other 
person or otherwise to recover from the other person any amount paid by the 
person as tax under this Part on behalf of the other person. 


Subsec. 227(8.4) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 186(3), appli- 

cable after July 13, 1990. Subsec. 227(8.4) formerly read: 
(8.4) A person who has failed to deduct or withhold any amount as required 
under subsection 153(1) in respect of an amount paid to another person who is 
not resident in Canada, or who is resident in Canada only by reason of paragraph 
250(1)(a), is liable to pay as tax under this Act on behalf of the other person the 
whole of the amount that should have been deducted or withheld, and is entitled 
to deduct or withhold from any amount the person pays or credits to the other 
person or otherwise recover from the other person any amount paid by the per- 
son as tax under this Part on behalf of the other person. 

CRA Audit Manual: 15.2.11: Withholding of Part I tax — income from carrying ona 

business in Canada. 


(8.5) [Repealed] 


History: Subsec. 227(8.5) repealed by 1994, c. 7, Sch. VIII (1993. c. 24), subsec. 
132(2), applicable after 1992, except with respect to amounts required to be remitted 
before 1993. Subsec. (8.5) formerly read: 


(8.5) Payments from same establishment — Where a person has failed to de- 
duct or withhold any amount in respect of a payment described in paragraph 
153(1)(a), subsection (8) shall be read as follows: 
“(8) Every person who in a calendar year has failed to deduct or withhold 
a particular amount as required by paragraph 153(1)(a) in respect of a pay- 
ment made by the person from an establishment of the person is liable to a 
penalty of 


(a) 10% of the particular amount that should have been deducted or 
withheld; or 


(b) where the person had at the time of the failure been assessed a 
penalty under this subsection for failing to deduct or withhold during 
the year another amount so required to be deducted or withheld in 
respect of a payment made by the person from the same establishment 
of the person, 20% of the particular amount that should have been 
deducted or withheld.” 


(9) Penalty — Subject to subsection (9.5), every person who in a 
calendar year has failed to remit or pay as and when required by 
this Act or a regulation an amount deducted or withheld as required 
by this Act or a regulation or an amount of tax that the person is, by 
section 116 or by a regulation made under subsection 215(4), re- 
quired to pay is liable to a penalty of 


(a) subject to paragraph (b), if 


(i) the Receiver General receives that amount on or before 
the day it was due, but that amount is not paid in the manner 
required, 3% of that amount, 


(ii) the Receiver General receives that amount 


(A) no more than three days after it was due, 3% of that 
amount, 


(B) more than three days and no more than five days after 
it was due, 5% of that amount, or 
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(C) more than five days and no more than seven days af- 
ter it was due, 7% of that amount, or 


(iii) that amount is not paid or remitted on or before the sev- 
enth day after it was due, 10% of that amount; or 


(b) where at the time of the failure a penalty under this subsec- 

tion was payable by the person in respect of an amount that 

should have been remitted or paid during the year and the failure 

was made knowingly or under circumstances amounting to gross 

negligence, 20% of that amount. pa paihcsy 
Related Provisions: 227(8) — Penalty; 227(9.1) — Exclusion of first $500 of with- 
holdings; 227(9.3) — Interest on certain tax not paid; 227(9.5) — Each establishment 
considered a separate person; 227(10.1) — Assessment; 227(10.2) — Joint and several 
liability re contributions to RCA; 248(7) — Receipt of things mailed; 252.1 — Where 
union is employer. 
History: Para. 227(9)(a) amended by 2008, c. 28, s. 33, applicable in respect of pay- 
ments and remittances that are required to be first made after February 25, 2008. It 
formerly read: 

(a) 10% of that amount; or 
Para. 227(9)(b) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 132(3), applica- 
ble after 1992, except with respect to amounts required to be remitted before 1993. 
Para. (9)(b) formerly read: 

(b) 20% of that amount, where the person had at the time of the failure been 

assessed a penalty under this subsection in respect of a previous failure during 

the year. 
Selected Cases [subsec. 227(9)]: Storrie v. Canada, [ 1996] 2 C.T.C. 2596 (TCC) 
(Lack of clarity resolved in favour of taxpayer); Cana Construction Co. v. Canada, 
[1995] 1 C.T.C. 2122 (TCC) (Prime contractor maintained full control of funds to pay 
wages and required to withhold source deduction); Electrocan Systems Ltd. v. Canada, 
[1989] 1 C.T.C. 244 (FCA) (Late remittance resulted in penalty); A.G. Can. v. Coopers 
and Lybrand Ltd., 86 D.T.C. 6243 (BC SC) (Penalty imposed after date of filing bank- 
ruptcy proposal not provable claim). 


Regulations: Part I (amount required to be withheld). 


I.T. Application Rules: 62(2) (subsec. 227(9) applies to interest payable in respect of 
any period after December 23, 1971). 


Information Circulars: 07-1: Taxpayer relief provisions. 
Registered Plans Compliance Bulletins: 4 (abusive schemes — RRSP stripping). 
CRA Audit Manual: 28.7.5: Penalties — failure to remit an amount withheld. 


(9.1) Penalty — Notwithstanding any other provision of this Act, 
any other enactment of Canada, any enactment of a province or any 
other law, the penalty for failure to remit an amount required to be 
remitted by a person on or before a prescribed date under subsec- 
tion 153(1), subsection 21(1) of the Canada Pension Plan, subsec- 
tion 53(1) of the Unemployment Insurance Act and subsection 82(1) 
of the Employment Insurance Act shall, unless the person who is 
required to remit the amount has, knowingly or under circumstances 
amounting to gross negligence, delayed in remitting the amount or 
has, knowingly or under circumstances amounting to gross negli- 
gence, remitted an amount less than the amount required, apply 
only to the amount by which the total of all amounts so required to 
be remitted on or before that date exceeds $500. 
History: Subsec. 227(9.1) amended by 1998, c. 19, subsec. 226(2), deemed to have 
come into force on June 30, 1996. Subsec. 227(9.1) formerly read: 
(9.1) Idem — Notwithstanding any other provision of this Act, any other enact- 
ment of Canada, any enactment of Canada, any enactment of a province or any 
other law, the penalty for failure to remit an amount required to be remitted by a’ 
person on or before a prescribed date under subsection 153(1), subsection 21(1) 
of the Canada Pension Plan and subsection 82(1) of the Employment Insurance 
Act shall, unless the person who is required to remit the amount has, knowingly 
or under circumstances amounting to gross negligence, delayed in remitting the 
amount or has, knowingly or under circumstances amounting to gross negli- 
gence, remitted an amount less than the amount required, apply only to the 
amount by which the total of all amounts so required to be remitted on or before 
that date exceeds $500. 
Subsec. 227(9.1) amended by 1996, c. 23, s. 176, in force June 30, 1996. Subsec. (9.1) 
formerly read: 
(9.1) Notwithstanding any other provision of this Act, any other enactment of 
Canada, any enactment of a province or any other law, the penalty for failure to 
remit an amount required to be remitted by a person on or before a prescribed 
date under subsection 153(1), subsection 21(1) of the Canada Pension Plan and 
subsection 53(1) of the Unemployment Insurance Act shall, unless the person 
who is required to remit the amount has, knowingly or under circumstances 
amounting to gross negligence, delayed in remitting the amount or has, know- 
ingly or under circumstances amounting to gross negligence, remitted an amount 
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less than the amount required, apply only to the amount by which the total of all 
amounts so required to be remitted on or before that date exceeds $500. 


Subsec. 227(9.1) amended by 1994, c. 7, Sch. VIII (1993,.c. 24), subsec. 132(4), appli- 
cable after 1992, except with respect to amounts required to be remitted before 1993. 
Subsec. (9.1) formerly read: 


(9.1) Notwithstanding any other provision of this Act, any other enactment of 
Canada, any enactment of a province or any law, the penalty for failure to remit 
an amount required to be remitted by a person on or before a prescribed date 
under subsection 153(1), subsection 21(1) of the Canada Pension Plan and sub- 
section 53(1) of the Unemployment Insurance Act shall, unless the person re- 
quired to remit the amount has wilfully delayed in remitting the amount or 
wilfully remitted an amount less than the amount required, apply only to the 
amount by which the total of all amounts each of which is an amount so required 
to be remitted on or before that date exceeds $500. 


CRA Audit Manual: 28.7.5: Penalties — failure to remit an amount withheld. 


(9.2) Interest on amounts deducted or withheld but not re- 
mitted — Where a person has failed to remit as and when required 
by this Act or a regulation an amount deducted or withheld as re- 
quired by this Act or a regulation, the person shall pay to the Re- 
ceiver General interest on the amount at the prescribed rate com- 
puted from the day on which the person was so required to remit the 
amount to the day of remittance of the amount to the Receiver 
General. 

Related Provisions: 221.1 — Application of interest where legislation retroactive; 


227(10.1) — Assessment; 227(10.2) — Joint and several liability re contributions to 
RCA; 248(11) — Compound interest; 252.1 — Where union is employer. 


Regulations: 4301(a) (prescribed rate of interest). 
Information Circulars: 07-1: Taxpayer relief provisions. 


(9.3) Interest on certain tax not paid — Where a person fails 
to pay an amount of tax that, because of section 116, subsection 
212(19) or a regulation made under subsection 215(4), the person is 
required to pay, as and when the person is required to pay it, the 
person shall pay to the Receiver General interest on the amount at 
the prescribed rate computed from the day on or before which the 
amount was required to be paid to the day of payment of the 
amount to the Receiver General. 


Related Provisions: 221.1 — Application of interest where legislation retroactive, 

227(10:1) — Assessment; 248(11) — Compound interest. 

History: Subsec. 227(9.3) substituted by 1994, c. 21, subsec. 104(2), applicable after 

May 28, 1993. That subsec. formerly read: 
(9.3) Where a person has failed to pay an amount of tax that the person is, by 
section 116 or a regulation made under subsection 215(4), required to pay, as 
and when the person was so required to pay it, the person shall pay to the Re- 
ceiver General interest on the amount at the prescribed rate computed from the 
day on or before which the amount was required to be paid to the day of payment 
of the amount to the Receiver General. 


Regulations: 4301 (prescribed rate of interest). 


(9.4) Liability to pay amount not remitted — A person who 
has failed to remit as and when required by this Act or a regulation 
an amount deducted or withheld from a payment to another person 
as required by this Act or a regulation is liable to pay as tax under 
this Act on behalf of the other person the amount so deducted or 
withheld. 

Related Provisions: 227(10.1) — Assessment; 227(10.2) — Joint and several liabil- 
ity re contributions to RCA; 252.1 — Where union is employer. 


(9.5) Payment from same. establishment — In applying 
paragraphs (8)(b) and (9)(b) in respect, of an amount required. by. 
paragraph 153(1)(a) to be deducted or withheld, each establishment 
of a person shall be deemed to be a separate person. 
History: Subsec. 227(9.5) amended by 1994, ¢..7, Sch. VIII (1993, c. 24), subsec. 
132(5), applicable after 1992, except with respect to amounts required to be remitted 
before 1993. Subsec: (9.5) formerly read: 
(9.5) Where a person has failed to remit or pay an amount deducted or withheld 
in respect of a payment described in paragraph 153(1)(a), subsection (9) shall be 
read as follows: 
“(9) Every person who in a calendar year has failed to remit or pay as and 
when required by this Act or a regulation a particular amount deducted or 
withheld as required by paragraph 153(1)(a) in respect of a payment made 
by the person from an establishment of the person is liable to a penalty of 
(a) 10% of the particular amount that should have been remitted or 
paid; or 


S. 227(10.1)(a) 


(b) where the person had at the time of the failure been assessed a 
penalty under this subsection for failure to remit or pay during the 
year another amount so required to be remitted or paid in respect of an 
amount so deducted or withheld by the person in respect of a payment 
made by the person from the same establishment of ‘the person, 20% 
of the amount that should have been remitted or paid.” 


Information Circulars: 07-1: Taxpayer relief provisions. 


(10) Assessment — The Minister may at any time assess any 
amount payable under 


(a) subsection (8), (8.1), (8.2), (8.3) or (8.4) or 224(4) or (4.1) or 
section 227.1 or 235 by a person, 


(b) subsection 237.1(7.4) by a person or partnership, 


Proposed Amendment — 227(10)(b) 
Application: The August 27, 2010 draft legislation (Part 3 — other amendments), s. 
amend para. 227(10)(b) to substitute “237.1(7.4) or 237.36 y, for 
”, applicable spect of avoidance transactions that are entered into after 


part of a series of transactions that began before 2011 and is completed 


(c) subsection (10.2) by a person as a consequence of a failure of 
a non-resident person to deduct or withhold any amount, or 


(d) Part XIII by a person resident in Canada, 


and, where the Minister sends a notice of assessment to that person 
or partnership, Divisions I and J of Part I apply with any modifica- 
tions that the circumstances require. 

Related Provisions: 164(1.5)(c)(i) —Late refund of amount overpaid due’ to 


227(10) assessment under Reg. 105; 222(5)(c) — Restart of 10-year collection limita- 
tion period. 


History: Subsec. 227(10) amended by 1998, c. 19, subsec. 226(3), applicable after 
December 1, 1994. Subsec. 227(10) formerly read: 
(10) The Minister may assess 


(a) any person for any amount payable by that person under subsection (8), 
(8.1), (8.2), (8.3) or (8.4) or 224(4) or (4.1) or section 227.1 or 235, 


(a.1) any person for any amount payable under subsection (10,2) by the per- 
son as a consequence of a failure by a non-resident person to deduct or with- 
hold any amount, and 


(b) any person resident in Canada for any amount payable by that person 
under Part XIII, 


and, where the Minister sends a notice of assessment to that person, Divisions I 
and J of Part I are applicable with such modifications as the circumstances 
require. 


Para. 227(10)(a.1) added by 1994, c. 21, subsec. 104(3), applicable June 15, 1994. 


Para. 227(10)(a) amended to add reference to s. 235 by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 186(4). 


Selected Cases [subsec. 227(10)]: MNR v. Zen, [2009] 6 C.T.C. 210 (FC); aff'd 
[2010] 6 C.T.C. 28 (FCA) (Directors liable for interest on vicarious assessments); 
Dagenais v. R:, [2007] 3 C.T.C. 2147 (TCC) (Normal limitation period inapplicable); 
Markevich v. Canada, [1999] 2 C.T.C. 104 (FCTD) (Provincial limitation statutes do 
not override Act). 


Information Circulars: 89-2R2: Directors’ liability — s. 227.1 of the Income Tax 
Act, s. 323 of the Excise Tax Act, s. 81 of the Air Travellers Security Charge Act, and 
subsec. 295(1) of the Excise Act, 2001. 


(10.01) Part XII.5 [assessment] — The Minister may at any 
time assess any amount payable under Part XII.5 by a person resi- 
dent in Canada and, where the Minister sends a notice of assess- 
ment to that person, Divisions I and J of Part I apply with any modi- 
fications that the circumstances require. 


History: Subsec. 227(10.01) added by 1997, c. 25, subsec. 67(6), applicable April 25, 
1997. 


(10.1) Idem — The Minister may at any time assess 


(a) any amount payable under section 116 or subsection (9), 
(9.2), (9.3) or (9.4) by any person, 
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(b) any amount payable under subsection (10.2) by any person 
as a consequence of a failure by a non-resident person to remit 
any amount, and 


(c) any amount payable under Part XII.5 or XII by. any non- 
resident person, 


and, where the Minister sends a notice of assessment to the person, 
sections 150 to 163, subsections 164(1) and (1.4). to (7), sections 
164.1 to 167 and Division J of Part I apply with such modifications 
as the circumstances require. 

Related Provisions: 164(1.5)(c)(ii) — Late refund of amount overpaid due to 


227(10.1) assessment under 116(5) or (5.3); 224(1.2) — Garnishment of payments re- 
directed to secured creditors. 


History: Paras. 227(10.1)(a) to (c) substituted for paras. (a) to (b) by 1997, c. 25, 
subsec. 67(7), applicable April 25, 1997. Paras. (a) to (b) formerly read: 


(a) any person for any amount payable under section 116 or subsection (9), (9.2), 
(9.3) or (9.4) by the person, 

(a.1) any person for any amount payable under subsection (10.2) by the person 
as a consequence of a failure by a non-resident person to remit any amount, and 
(b) any non-resident person for any amount payable under Part XIII by the 
person, 


Subsec. 227(10.1) substituted by 1994, c. 21, subsec. 104(4), applicable to amounts that 
become payable after 1990 except that, in applying subsec. 227(10.1) to amounts that 
became payable before June 15, 1994, it shall be read without reference to para. (a.1) 
thereof. That subsec. formerly read: 


(10.1) Idem — The Minister may assess 


(a) any person for any amount payable by that person under subsection (9), 
(9.2), (9.3) or (9.4), and 


(b) any non-resident person for any amount payable by that person under 
Part XIII, 


and, where the Minister sends a notice of assessment to that person, sections 150 
to 163, subsections 164(1) and (1.4) to (7), sections 164.1 to 167 and Division J 
of Part I are applicable with such modifications as the circumstances require. 


Selected Cases [subsec. 227(10.1)]: Re United Used Auto & Truck Parts Ltd., 
[2000] 3 C.T.C. 338 (BC SC) (Requirement to pay requires underlying assessment); 
Spa Springs Parks Ltd. v. Mineral Water Company of Canada Ltd., [1992] 2 €.T.C. 
154 (NS TD) (Crown priority extends to related interest and penalties). 


(10.2) Joint and several liability re contributions to RCA — 
Where a non-resident person fails to deduct, withhold or remit an 
amount as required by subsection 153(1) in respect of a contribution 
under a retirement compensation arrangement that is paid on behalf 
of the employees or former employees of an employer with whom 
the non-resident person does not deal at arm’s length, the employer 
is jointly and severally liable with the non-resident person to pay 
any amount payable under subsection (8), (8.2), (8.3), (9), (9.2) or 
(9.4) by the non-resident person in respect of the contribution. 


Proposed Amendment — 227(10.2) 


(10.2) Joint and several, or solidary, liability re 
contributions to RCA — If a non-resident person fails to de- 
duct, withhold or remit an amount as required by subsection 
153(1) in respect of a contribution under a retirement compensa- 
tion arrangement that is paid on behalf of the employees or former 
employees of an employer with whom the non-resident person 
does not deal at arm’s length, the employer is jointly and sever- 
ally, or solidarily, liable with the non-resident person to pay any 
amount payable under subsection (8), (8.2), (8.3), (9), (9.2) or 
(9.4) by the non-resident person in respect of the contribution. 

Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec, 


252(3), will amend subsec. 227(10.2) to read as above, to come into force on Royal 
Assent, é Se Ae 


Technical Notes (July 2010): See under 12(4). 
Related Provisions; 227(10)(c) — Assessment for failure to deduct or withhold; 
227(10.1)(c) — Assessment for failure to remit tax. 


History: Subsec. 227(10.2) added by 1994, c. 21, subsec. 104(5), applicable June 15, 
1994. 


Former (10.2), (10.3)-(10.9) [Repealed] 


History: Former subsec. 227(10.2), and subsec. (10.3) to (10.9), repealed by 1993, c, 
24, s. 153. (Subsec. (10.9), which was added in the R.S.C. 1985 (Sth Supp.) consolida- 
tion, taking the place of the application rule in 1986, c. 6, subsec. 118(4), provided that 
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subsecs. (10.2) to (10.8) would come into force on a day to be proclaimed. That procla- 
mation never occurred.) i 


(11) Withholding tax — Provisions of this Act requiring a person 
to deduct or withhold an amount in respect of taxes from amounts 
payable to a taxpayer are applicable to Her Majesty in right of Can- 
ada or a province. 


(12) Agreement not to deduct void — Where this Act requires 
an amount to be deducted or withheld, an agreement by the person 
on whom that obligation is imposed not to deduct or withhold is 
void. 


(13) Minister’s receipt discharges debtor — The receipt. of 
the Minister for an amount deducted or withheld by any person as 
required by or under this Act is a good and sufficient discharge of 
the liability of any debtor to the debtor’s creditor with respect 
thereto to the extent of the amount referred to in the receipt. 


(14) Application of other Parts — Parts IV, IV.1, VI and VII 
do not apply to any corporation for any period throughout which it 
is exempt from tax because of section 149, 


Related Provisions: 181.1(3)(c) — Exemption from Part I.3 tax; 186.1 — Part IV 
tax —exempt corporations; 219(2)— Part XIV tax — exempt corporations; 
227(16) — Part IV tax — municipal or provincial corporation. 


History: Subsec. 227(14) amended by 1994, c. 7, Sch. IT (1991, c. 49), subsec. 186(5), 
applicable to any period or part of a period referred to in the subsec. that is after 1989. 
Subsec. (14) formerly read: 


(14) Where Parts Ill, IV, 1V.1, VI and V1.1 are not applicable — Parts III, IV, 
IV.1, VI and VI.1 are not applicable to any corporation for any period through- 
out which it is exempt from tax under section 149. 


Interpretation Bulletins: IT-269R4: Part IV tax on taxable dividends received by a 
private corporation or a subject corporation; IT-347R2: Crown corporations (archived); 
IT-496R: Non-profit organizations. 


(15) Partnership included in “person” — In this section, a ref- 
erence to a “person” with respect to any amount deducted. or with- 
held or required to be deducted or withheld is deemed to include.a 
partnership. 


Related Provisions: 96 — Partnerships and their members: 212(13.1) — Applica- 
tion of Part XIII tax to partnership; 227(5.2) — “Person” includes partnership for pur- 
poses of certain provisions. 


History: Subsec. 227(15) amended by 1997, c. 25, subsec. 67(8), applicable April 25, 
1997. Subsec. (15) formerly read: 


(15) In this section a reference to “person” with respect to any amount or any tax 
deducted or withheld from an amount under Part XIII shall be deemed to include 
a partnership that is with respect to that amount deemed for the purposes. of that 
Part to be a person resident in Canada or a non-resident person. 


Forms: NR302: Declaration of benefits under a tax treaty for a partnership with non- 
resident partners. 


(16) Municipal or provincial corporation excepted — A cor- 
poration that at any time in a taxation year would be a corporation 
described in any of paragraphs 149(1)(d) to (d.6) but for a provision 
of an appropriation Act is deemed not to be a private. corporation 
for the purposes of Part IV with respect to that year. 


History: Subsec. 227(16) amended by 2001, c. 17, subsec. 180(2), applicable to taxa- 
tion years that begin after 1998. It formerly read: 


(16) A corporation that at any time during the taxation year would be a corpora- 
tion described in paragraph 149(1)(d) but for a provision of an appropriation Act 
shall be deemed not to be a private corporation for the purposes of Part IV. 


Interpretation Bulletins [subsec. 227(16)]: IT-269R4: Part IV tax on taxable 
dividends received by a private corporation or a subject corporation; IT-347R2: Crown 
corporations (archived). 


Definitions [s. 227]: “Act” — Interpretation Act 35(\); “amount”, “assessment” — 
248(1); “calendar year’ — Interpretation Act 37(1)(a); “Canada” — 255; “common- 
law partnership” — 248(1); “corporation” — 248(1), Interpretation Act 35(1); “custo- 
dian” — 248(1)“retirement compensation arrangement”; “employee”, “employer” — 
248(1); “estate” — 104(1), 248(1); “Her Majesty” — Interpretation Act 35(1); “Min- 
ister”, “non-resident” — 248(1): “person” — 227(5.2), (15), 248(1); “prescribed” — 
248(1); “prescribed rate” — Reg. 4301; “private corporation” — 89(1), 248(1); “pro- 
perty” — 248(1); “province” — Interpretation Act 35(1): “public corporation” — 
89(1), 248(1); “regulation” — 248(1); “resident in Canada” — 250; “retirement com- 
pensation arrangement”, “salary or wages” — 248( 1); “secured creditor’ — 224(1,3); 
“security: interest” — 224(1.3), 227(4.2): “series” — 248(10); “specified person” — 
227(S.1); “tax payable” — 248(2); “taxation year”) — 249; “taxpayer” — 248(1); 
“trust” — 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 
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227.1 (1) Liability of directors for failure to deduct — Where 
a corporation has failed to deduct or withhold an’ amount ‘as. re- 
quired by subsection 135(3) or 135.1(7) or section 153 or 215; has 
failed to remit such an. amount or has failed to pay an amount of tax 
for a taxation year as required under Part VII or VIII, the directors 
of the corporation at the time the corporation was required to, de- 
duct, withhold, remit or pay the amount are jointly, and severally,.or 
solidarily, liable, together with the corporation, to pay that amount 
and any interest or penalties relating to it. 


Related Provisions: 159(2) — Requirement for clearance certificate before distrib- 
uting property; 204.87 — S. 227.1 applies to Part X.3 tax; 222(5)(c) — Restart of |10- 
year collection limitation period when director assessed under 227(10)(a); 227,10) — 
Assessment; 236 — Execution of documents by corporations; 242 — Officers and di- 
rectors guilty of corporation’s offences. 


History: Subsec. 227.1(1) amended by 2006,.c. 4, s. 87, applicable after 2005.. The 
subsec. formerly read: A , 


(1) Where a corporation has failed to,deduct or withhold an amount as required 
by subsection 135(3) or section 153 or 215, has failed to remit such an amount or 
has failed to pay an amount of tax for a taxation year as required under Part Vil 
or VIII, the directors of the corporation at the time the corporation was required 
to deduct, withhold, remit or pay the amount are jointly and severally liable, 
together with the corporation, to pay that amount and any interest or penalties 
relating thereto. 


Selected Cases [subsec. 227.1(1)]: MNR v. Zen, [2010] 6 C.T.C. 28 (FCA) 
(Additional assessments not required in order to collect taxes and accrued interest on 
directors’ liability); Ehrhardt v. R., [2008] 4 C.T.C.2351 (TCC) (Unsophisticated 
outside director entitled to rely on reports from auditors re tax payments); Scavuzzo v. 
R., [2006] 2 C.T.C. 2429 (TCC); add’1 reasons at [2006] 2 C.T.C. 2457; add’] reasons 
at [2006] 3 C.T.C. 2157 (Taxpayers assessed have the right to challenge underlying 
assessments); Dirienzo v. R:, [2000] 3C.T.C. 2363 (TCC) (Mere formal position as 
director may not engender vicarious: liability); Holmes v. R., [2000] 3 C.T.C..2235 
(TCC) (Franchisor’s exercise of control removed powers of directors to act);,Wheeliker 
y. R. (April 20, 2000), File 27319 (SCC); leave to appeal refused from [1999] 2 C.T.C. 
395 (FCA); rev’g [1998] 1 C.T.C. 2021 (TCC) (Provisions apply to volunteer directors 
as well as professionals); Storrie v. MNR, [1996] 2 C.T.C. 2596 (TCC) (Lack of clarity 
resolved in favour of taxpayer); MacCormack v. MNR, [1995] 2 C.T.C. 2410D (TCC) 
(Distinctions between directors who are liable and those who are not); Roll v. MNR, 


[1992] 2 C.T.C. 2060: (TCC) (Director liablé for-failure to remit source deductions , 


prior to date of resignation); Robitaille vy. Canada, {1990].1°C.T:C. 121 (FCTD) 
(Where decisions as to cheques issued from accounts of company in liquidation made 
by the bank appointed as controller, no liability of directors), Danielson v. MNR, 
[1986] 2 C.T.C. 341 (FCTD) (Assessment pursuant to provision cannot be quashed by 
way of application for certiorari); Danielson v. Dep. A.G. Can., [1986] 2 C.T.C. 42 
(FCTD) (Pending determination of ultimate liability, interim injunction against execu- 
tion of seizure granted to director having no active role in company’s affairs nor 
knowledge of its business). 


Information Circulars: 89-2R2: Directors’ liability — s. 227.1 of the Income Tax 
Act, 8. 323 of the Excise Tax Act, s. 81 of the Air Travellers Security Charge Act, and 
subsec. 295(1) of the Excise Act, 2001; 98-1R3: Collections policies. 


CRA Audit Manual: 28.7.6; Directors liability — failure to deduct, remit GST/HST 
or income tax. 4 


(2) Limitations on liability — A director is not liable under sub- 
section (1), unless 


(a) a certificate for the amount of the corporation’s liability re- 
ferred to in that subsection has been registered in the Federal 
Court under section 223 and execution for that amount has been 
returned unsatisfied in whole or in part; 


(b) the corporation has. commenced. liquidation. or dissolution 
proceedings or has been dissolved and a claim for the amount of 
the corporation’s liability referred to in that subsection has been 
proved within six months after the earlier of the date of com- 
mencement of the proceedings and the date of dissolution; or 


(c) the corporation has made an assignment or a bankruptcy or- 
der has been made against it.under the Bankruptcy and Insol- 
vency Act and a claim for the amount of the corporation’s liabil- 
ity referred to in that subsection has been proved within. six 
months after the date of the assignment or bankruptcy order. 


History: Para. 227.1(2)(c), amended by 2004, c. 25, s. 202 to replace both instances, of 
“receiving order” with “bankruptcy order”, in force December 15, 2004. : 


Para. 227.1(2)(c) amended by 1992, c. 27, para. 90(1)(q), to substitute “Bankruptcy and 


Insolvency Act’ for “Bankruptcy Act”, deemed to have come into force November 30, 


1992. : 


Selected Cases [subsec. 227.1(2)]: Walsh v. R., [2010] 1 C.T.C. 2412 (TCC) 
(Failure to prove execution of writ of seizure returned unsatisfied complete bat to claim 
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against corporate director); Murray-v. R., [1997] 3 C.T.C, 2971 (TCC) (Duty ‘of direc- 
toris to prevent failure to make source deductions, not fix the problem after the fact); 
Kyte v. Canada, [1997] 2 C.T.C.14 (FCA) (Correct amount in certificate merely direc- 
tory, not mandatory); Kyte v. Canada, [1996] 1-C.T.C..151\(FCTD) (Error in directory 
provision of the Act does not invalidate: assessment). 

Information. Circulars: 89-2R2: Directors’ liability —s. 227.1 of the Income Tax 
Act, s. 323. of the Excise Tax Act, s. 81 of the Air Travellers Security Charge Act, and 
subsec. 295(1) of the Excise Act, 2001, 


(3) Idem [due diligence defence] “A director is not liable for 
a failure under subsection (1) where the director exercised the de- 
gree, of care, diligence and skill to prevent,the failure that a reasona- 
bly. prudent... person, .would.. have. exercised, in . comparable 
circumstances. » 

Selected Cases [subsec. 227.1(3)]: Buckingham v. R., [2011].4 C.T.C, 216 (FCA) 
(Once efforts no longer directed to avoiding failure to remit, no successful due dili- 
gence defence exists); Lidstone v. R., [2005] 4 C.T.C. 2152 (TCC) (“Omniscience” not 
required, only reasonable behaviour), Manny. R., [2005] 1 C.T-C. 2744 (TCC) 
(Outside director who sought and received assurances that source deductions made and 
remitted not liable); Cameron v. R., [2001] 3 C.T.C. 200 (FCA) (Due diligence falls 
short of perfection or being foolproof); Rudton v. R., [2001] 2 CT. C2 2213 (Tee) (Test 
for due diligence not purely subjective); Dirienzo v.'R.; [2000] 3 C-T.C, 2363 (TCC) 
(Mere formal position as ‘director may not engender vicarious liability); Holmes v. R., 
[2000] 3 C.T.C. 2235 (TCC) (Franchisor’s exercise of.control removed powers of di- 
rectors to act); Cadrin v. R., [1999] 3 C.T.C. 366 (FCA) (Despite different standards 
for outside directors, they, cannot be completely, passive); Sanford y., Canada, [1996]r1 
C.T.C. 2016 (TCC) (“Minimal” director exercised sufficient due diligence); Edwards -v. 
MNR, [1995] 1 C.T.C. 2373 (TCC) (Due diligence required is to prevent failure to 
make remittances, not to cure default after the fact); Hadad y. Canada, [1994] 2 C.T.C. 
2214 (TCC) (Failure to be prescient about fall in price of crude oil not equated to lack 
of care, diligence and skill). , 


Information Circulars: 89-2R2: Directors’ liability —s. 227.1 of the Income Tax 
Act, 's. 323 of the Excise Tax Act, 's. 81 of the Air Travellers Security Charge Act, and 
subsec: 295(1) of the Excise Act, 2001: { 


CRA Audit Manual: 28.11.0: Due diligence —cancellation or waiver of penalty. 


(4). Limitation period — No action or proceedings, to recover any 
amount payable by a director of a corporation under subsection (1) 
shall be commenced more than two years after the director last 
ceased to be a director of that corporation, 

Selected Cases [subsec. 227.1(4)]: Blackwater Marine Inc., Re, [2010] 4 C.T.C. 
119 (BC SC) (Dissolved corporation restored, but not status of director, due to limita- 
tion period); Markevich y. Canada, [1999] 2 C.T.C. 104 (FCTD) (Provincial limitation 
statutes do not override Act). 

Information Circulars: 89-2R2: Directors’ liability — s. 227.1 of the Income Tax 


Act, s. 323 of the Excise Tax Act, s. 81 of the Air Travellers Security Charge Act, and 
subsec. 295(1) of the Excise Act, 2001. 


(5) Amount recoverable — Where execution referred to in para- 
graph (2)(a) has issued, the amount recoverable from. a director is 
the. amount remaining unsatisfied, after, execution. 


(6) Preference — Where a director pays an amount in respect of a 
corporation’s liability referred to in subsection (1) that is proved in 
liquidation, ‘dissolution or bankruptcy proceedings, the director is 
entitled to any preference that Her Majesty in right of Canada 
would have been entitled to had that amount not been so paid and, 
where a certificate that relates to that amount has been registered, 
the director is entitled to an assignment of the certificate to the ex- 
tent of the director’s payment, which assignment the Minister is 
hereby empowered to make. 


(7) Contribution — A director who has satisfied a claim under 
this section is entitled to contribution from the other directors who 
were liable for the claim.. 

Selected Cases [s. 227.1]: Comparelli v. R., [2010] 3 C.T.C. 158 (FCA) (Due 
diligence test is not failure to have remitted deductions, but efforts to make sure deduc- 
tions made); Pascoal v. R., [2010] 2 C.T.C. 2140 (TCC) (Directors under domination 
of inside director not liable); White v. R., [2010] 2 C.T.C. 2157 (TCC) (Possible rem- 
edy where CRA destroyed taxpayer records); Barry v. R., [2010] 1 C.T.C. 2189 (TCC) 


| (Taxpayer in derivative assessment may challenge underlying assessment); MNR v. 


Zen, [2009] 6 C.T.C: 210 (FC); aff'd [2010] 6 C.T.C. 28 (FCA)(Directors liable: for 
interest on vicarious assessments); Kern y. R., [2005] 3-C.T-.C, 2244 (TCC) (Taxpayer 
can question amount of taxes vicariously assessed); McKinnon vy. R,, [2004] 2 C.T.C. 
2302 (TCC) (Cash shortage could not have been foreseen by director; due diligence 
defence allowed); Pitchford v. R., [2003] 3 C.T.C. 2853 (TCC) (Hope of eventual tax 
credits to fund source deduction insufficient due diligence defence); Worrell v. R., 
[2001] 1 C:T.C: 79 (FCA) (Principles of due diligence defence considered; effort must 
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be directed to prevent failure to remit); Cadrin v. R., [1999] 3.C.T.C. 366 (FCA) (De- 
spite different standards for outside directors, they cannot be completely passive); 
Wheeliker y. R. (April 20, 2000), File 27319 (SCC); leave to appeal refused from 
[1999] 2 C.T.C. 395 (FCA); rev’g [1998] 1-C.T.C. 2021 (TCC) (Provisions apply. to 
volunteer directors as well as professionals); Soper v. R., [1997] 3 C.T.C. 242 (FCA) 
(Standard of care is “objective subjective” and directors not to be considered as homo- 
geneous group of professionals with single, unchanging standard of conduct); Temple 
v. R., [1997] 2 C.T.C. 2678 (TCC) (“Deemed” employer not liable for source 
deductions); Giglio v. R., [1997] 2 C.T.C. 2608 (TCC) (Resignation as director not 
effective retroactively); Kalef v. Canada, [1996] 2 C.T.C. 1 (FCA) (Appointment of 
trustee does cause director to cease to hold office); Page v. Canada, [1996] 1 C.T.C. 
2697 (TCC) (Minister ordered to produce records, but not tax returns, relating to deci- 
sion not to assess other directors); Wollitzer y. Canada, [1995] 1 C.T.C. 2996 (TCC) 
(Minister failed to prove that proof of claim was filed in bankruptcy proceedings; claim 
against director dismissed); Lindthaler (M.G.) v. MNR, [1992] 2 C.T.€..2570 (TCC) 
(Assessment setting out only one global amount of liability under four statutes invalid); 
Corazza (F.) v. MNR, [1992] 2 C.T.C. 2023 (TCC) (Assessment setting out only one 
global amount of liability under four statutes invalid); Re Norris, W989) 2 CCA 185 
(Ont CA) (Notice of assessment sufficient documentation to file proof of claim under 
Bankruptcy Act); MNR y. Reaume, [1989] 1 C.T.C. 267 (FCA) (Assessment “in respect 
of liability under s. 227.1 of the Income Tax Act” does not include liabilities under 
other statutes). 

Definitions [s. 227.1]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “Federal Court” — Federal Courts Act s. 4; “Her Majesty” — Interpretation 
Act 35(1); “Minister” — 248(1). 


228. Applying payments under collection agreements — 
Where a payment is made to the Minister on account of tax under 
this Act, an Act of a province that imposes a tax similar to the tax 
imposed under this Act, or any two or more such Acts, such part of 
that payment as is applied by the Minister in accordance with the 
provisions of a collection agreement entered into under Part II of 
the Federal-Provincial Fiscal Arrangements Act against the tax 
payable by a taxpayer for a taxation year under this Act discharges 
the liability of the taxpayer for that tax only to the extent of the part 
of the payment so applied, notwithstanding that the taxpayer di- 
rected that the payment be applied in a manner other than that pro- 
vided in the collection agreement or made no direction as to its 
application. 

Related Provisions: 154 — Tax transfer payments. 

History: S. 228 amended by 1995, c. 17, subsec. 45(2), to substitute “Federal-Provin- 
cial Fiscal Arrangements Act’ for ““Federal-Provincial Fiscal Arrangements and Fed- 
eral Post-Secondary Education and Health Contributions Act’, in force April 1, 1996. 
Definitions [s. 228]: “Minister” — 248(1); “province” — Interpretation Act 35(1); 
“taxation year” — 249; “taxpayer” — 248(1). 


229. Receipt of taxes by banks — A chartered bank in Canada 
shall receive for deposit, without any charge for discount or com- 
mission, any cheque made payable to the Receiver General in pay- 
ment of tax, interest or penalty imposed by this Act, whether drawn 
on the bank receiving the cheque or on any other chartered bank in 
Canada. 


History: S. 229 repealed by R.S.C. 1985, c. 1 (Sth Supp.),.s. 229.1, applicable as of a 
day to be fixed by proclamation. 


“Receiver General” substituted for “Receiver General of Canada” by 1980-81-82-83, c. 
48, s. 115. 


Definitions [s. 229]: “bank” — 248(1); “Canada” — 255, Interpretation Act 35(1). 


229.1 (1) Section 229 is repealed. 


(2) Subsection (1) shall come into force on a day to be fixed by 
proclamation. 

Origin of 229.1: S. 229.1 enacted by R.S.C. 1985, c. 1 (Sth Supp.). (Formerly 
contained in S.C. 1986, c. 6, s, 119.) 


Definitions [s. 229.1]: “proclamation” — Interpretation Act 35(1). 
General 


230. (1) Records and books — Every person carrying on busi- 
ness and every person who is required, by or pursuant to this Act, to 
pay or collect taxes or other amounts shall keep records and books 
of account (including an annual inventory kept in prescribed man- 
ner) at the person’s place of business or residence in Canada or at 
such other place as may be designated by the Minister, in such form 


Income Tax Act 


and containing such information as will enable the taxes payable 
under this Act or the taxes or other amounts that should have been 
deducted, withheld or collected to be determined. 

Related Provisions: 150.1(4)— Record of return filed electronically; 230(4.1) — 
Requirement to keep electronic. records; 238(1) — Punishment for failing to comply, 
Regulations: 1800 (prescribed manner of keeping inventory). 

Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates; 78-10R5: Books and records retention/destruction; 05-1R1: 
Electronic record keeping. 
CRA Audit Manual: 10.2.0: Books and records; 10.3.0: Maintaining records; 10.8.11: 
Requirement to keep specific records and books of account. 


Forms: RC4409: Keeping records [guide]. 
(1.1) [Repealed under former Act] 


(2) Records and books — Every qualified donee referred to in 
paragraphs (a) to (c) of the definition “qualified donee” in subsec- 
tion 149.1(1) shall keep records and books of account — in the case 
of a qualified donee referred to in any of subparagraphs (a)(i) and 
(ili) and paragraphs (b) and (c) of that definition, at an address in 
Canada recorded with the Minister or designated by the Minister — 
containing 


(a) information in such form as will enable the Minister to deter- 
mine whether there are any grounds for the revocation of its re- 
gistration under this Act; 


(b) a duplicate of each receipt containing prescribed information 
for a donation received by it; and 


(c) other information in such form as will enable the Minister to 
verify the donations to it for which a deduction or tax credit is 
available under this Act. 
Related Provisions: 149.1(6.4) — Rules apply to registered national arts service 
organizations; 168(1)(e) — Revocation of charity registration for failing to comply; 
188.2(2)(a) — Suspension of charity’s receipting privileges for failing to comply; 
238(1) — Punishment for failing to comply. 
History: The opening words of subsec. 230(2) amended by 2011, c. 24, s. 70, in force 
on January 1, 2012. It formerly read: 
(2) Idem — Every registered charity and registered Canadian amateur athletic 
association shall keep records and books of account at an address in Canada re- 
corded with the Minister or designated by the Minister containing 


Subsec. 230(2) substituted by 1994, c. 21, s. 105, applicable after December 21, 1992. 

That subsec. formerly read: 
(2) Idem, charities, etc. — Every registered charity and registered Canadian 
amateur athletic association shall keep records and books of account (including a 
duplicate of each receipt containing prescribed information for a donation re- 
ceived by it) at an address in Canada recorded with the Minister or designated by, 
the Minister in such form and containing such information as will enable the , 
donations to it that are deductible under this Act to be verified. 


Selected Cases [subsec. 230(2)]: Redeemer Foundation v. MNR, [2008] 5 C.T.C. 
135 (SCC) (List of donors required to be kept and can be examined by Minister); 
International Charity Ass'n. Network v. MNR, (2008] 4 C.T.C. 2064 (TCC) (Records 
were suspect; ability to issue charitable receipts suspended). 


Regulations: 216 (information return); 3502 (prescribed information for receipts). 
Information Circulars: 78-10R5; Books and records retention/destruction. 


Registered Charities Newsletters: 5 (where and why does the Department require 
your registered charity to keep books and records?); 10 (books and records); 13 (about 
auditing charities); 20 (financial controls — books and records [when operating outside 
Canada]); 26 (books and records Q&A). 


Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy; CPS-014: Com- 
puter-generated official donation receipts. 


(2.1) Idem, lawyers — For greater certainty, the records and 
books of account required by subsection (1) to be kept by a person 
carrying on business as a lawyer (within the meaning assigned by 
subsection 232(1)) whether by means of a partnership or otherwise, 
include all accounting records of the lawyer, including supporting 
vouchers and cheques. 

Selected Cases [subsec. 230(2.1)]: Heath v. Canada, [1990] 2 C.T.C. 28 (BC SC) 


(Solicitor’s trust account ledger was on “accounting record of a lawyer” subject to 
Crown's inspection). 


(3) Minister’s requirement to keep records, etc. — Where a 
person has failed to keep adequate records and books of account for 
the purposes of this Act, the Minister may require the person to 
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keep such records and books of account as the Minister may specify 
and that person shall thereafter keep records and books of account 
as so required. 

Related Provisions: 230.1(3) — Application to political party’s or candidate’s 
records; 238(1) — Punishment for failing to comply. 


Selected Cases [Subsec. 230(3)]: Merchant (2000) Ltd. v. Canada (A.-G.), [2000] 
3 C.T.C. 291 (FCTD) (Minister not entitled to serve requirement to keep adequate 
books and records); Canada v.'McKinlay Transport Ltd., [1990] 2'C.T:C. 103 (SCC) 
(Crown’s demand under provision amounted to seizure within s. 8 of the Charter, but 
not an unreasonable one; such demand can be contested on ground that Minister,en- 
gaged in fishing expedition). 

Information Circulars: 78-10R5: Books and records retention/destruction; 05-1R1: 
Electronic record keeping. 


Registered Charities Newsletters: 26 (books and records Q9, Q10). 


(4) Limitation period for keeping records, etc. — Every per- 
son required by this section to keep records and books of account 
shall retain 


(a) the records and books of account referred to in this section in 
respect of which a period is prescribed, together with every ac- 
count and voucher necessary to verify the information contained 
therein, for such period as is prescribed; and 


(b) all other records. and books, of account referred to in this sec- 
tion, together with every account and voucher necessary to ver- 
ify the information contained therein, until the expiration of six 
years from the end of the last taxation year to which the records 
and books of account relate. 
Related Provisions: 150.1(4)— Record of return filed electronically; 168(1)(e) — 
Revocation of charity registration for failing to comply; 188:2(2)(a) — Suspension of 
charity’s receipting privileges for failing to comply; 230(4.1) — Requirement to keep 
electronic records; 230.1(3) — Application to political party’s or candidate’s records; 
238(1) — Punishment for failing to comply. 
Regulations: 5800 (required retention periods). 
Information Circulars: 78-10R5: Books and records. retention/destruction; 05-1R1: 
Electronic record keeping. 


Forms: T137: Request for destruction of records. 


(4.1) Electronic records — Every person required by this section 
to keep records who does so electronically shall retain them in an 
electronically readable format for the retention period referred to in 
subsection (4). 

Related Provisions: 230(4.2) — Exemption from requirement; 238(1) — Punish- 
ment for failing to comply. 

History: Subsec. 230(4.1) added by 1998, c. 19, s. 227, in force June 18, 1998. 
Information Circulars: 78-10R5: Books and records retention/destruction; 05-1R1: 
Electronic record keeping. 

Registered Charities Newsletters: 26 (books and records Q6). 

CRA Audit Manual: 13.1.0: Computer-assisted audit techniques. 


(4.2) Exemptions — The Minister may, on such terms and condi- 
tions as are acceptable to the Minister, exempt a person or a class of 
persons from the requirement in subsection (4.1). 

History: Subsec. 230(4.2) added by 1998, c. 19, s. 227, in force June 18, 1998; 


Information Circulars: 78-10R5: Books and records retention/destruction; 05-1R1: 
Electronic record keeping. 


(5) Exception — Where, in respect of any taxation year, a person 
referred to in subsection (1) has not filed a return with the Minister 
as and when required by section 150, that person shall retain every 
record and book of account that is required by this section to be 
kept and that relates to that taxation year, together with every ac- 
count and voucher necessary to verify the information contained 
therein, until the expiration of six years from the day the return for 
that taxation year is filed. 

Related Provisions: 238(1) — Punishment for failing to comply. 


(6) Exception where objection or appeal — Where a person 
required by this section to keep records and books of account serves 
a notice of objection or where that person is a party to. an appeal to 
the Tax Court of Canada under this Act, that person shall retain 
every record, book of account, account and voucher necessary for 
dealing with the objection or appeal until, in the case of the serving 
of a notice of objection, the time provided by section 169 to appeal 


S. 230.1()(b) 


has elapsed or, in the case of an appeal, until the appeal is disposed 
of and any further appeal in respect thereof is disposed of or the 
time for filing any such further appeal has expired. 


Information Circulars: 78-10R5: Books and records retention/destruction. 


(7) Exception where demand by Minister — Where the Min- 
ister is of the opinion that it is necessary for the administration of 
this Act, the Minister may, by registered letter or by a demand 
served personally, require any person required by this section to 
keep records and books of account to retain those records and. books 
of account, together with every account and voucher necessary to 
verify the information contained isesom) for such period as is speci- 
fied in the, letter or demand. 


Related Provisions: 244(5), (6) — Proof of service by mail or personal service; 
248(7)(a) — Mail deemed received on day mailed. 


Information Circulars: 78-10R5: Books and records retention/destruction. 


(8) Permission for earlier disposal — A person required by 
this section to keep records and books of account may dispose of 
the records and books of account referred to in this section, together 
with every account and voucher necessary to verify the information 
contained therein, before the expiration of the period in respect of 
which those records and books of account are required to be kept if 
written permission for their disposal is given by the Minister 


Related Provisions: 230.1(3)— Application to political party’s or candidate’s 
records; 238(1) — Offences. 

Forms: T137: Request for destruction of records. 

Definitions [s. 230]: “allowable capital loss” — 38(b), 248(1); “amount”, “busi- 
ness” — 248(1); “Canada” — 255; inventory — 248(1); “lawyer” — 232(1); “Min- 
ister’, “person”, “prescribed” — 248(1); “qualified donee” —149.1(1); “record” — 
150.1(4), 248(1); “registered Canadian amateur athletic association”, “registered char- 
ity” — 248(1); “taxable capital gain” — 38(a), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 


230.1 (1) Records re monetary contributions — Canada 
Elections Act — Every agent authorized under the Canada Elec- 
tions Act. to accept monetary contributions referred to, in that Act 
shall keep records, sufficient to. enable each monetary contribution 
within the meaning assigned by subsection 127(4.1) that they re- 
ceive and the expenditures that they make to be verified, including a 
duplicate of the receipt referred to in subsection 127(3) for each of 
those monetary contributions) at 


(a) in the case of an agent other than an official agent of a candi- 
date, the address recorded in the registry of parties or of electo- 
ral district associations referred to in the Canada Elections Act; 
and 


(b) in the case of an official agent of a candidate, the agent’s 
address set out in the nomination papers filed under that Act 
with the returning officer when the candidate was a prospective 
candidate or aN other address that ae Minister TES NS: 


PP 
shall keep records — cufficient to enable each fone contribu- 
tion within the meaning assigned by subsection 127(4.1) that the 
receive the expenditures t that they make to be verified, includ-— 
ing a duplicate of the receipt referred to in subsection Lead for. 
each of those monetary contributions —at _ 


(a) in the case of an agent other than an official: eo a ar 
candidate under the Canada Elections Act, the address re-— 
corded in the registry of parties or of electoral district associa-_ 
ions referred to in that Act, and 


(b) in the case of an official agent of a person that i is a eae 
date under the Canada Elections Act or a nominee under the 
Senate Appointment Consultations Act, the agent’s address set 
out in the nomination papers filed under that Act when the per- 
son was a prospective candidate or nominee, or any other ad- 
_ dress that the Minister designates. 
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S. 230.1(1) 


Application: Former Bill C-20 (2007 ; requires re-introduction), s. 126, will amen 
subsec. 230.1(1) to read as above, in force six months after Royal Assent, 


Related Provisions: 127(3)-(4.2) — Credit for political contributions; 238(1) — 
Punishment for failing to comply. . ’ Rad 
History: Subsec. 230.1(1) amended by 2003, c. 19, s. 74, in force January 1, 2004, 
except that 
(a) on and after June 19, 2003 but before January 1, 2004, s. 230.1 is to be read as 
amended except that para. 230:1(1)(a) is to be read without reference to the expres- 
sion “or of registered associations”; 
(b) if the day on which the amendment comes into force occurs during an élection 
period, within the meaning assigned by the Canada Elections Act, para.'230.1(1)(a) 
is to be read, in respect of that election, as described in (a) above. 
This transitional rule in para. (a) above is technically meaningless because it does not 
refer to the words “a provincial division of a registered party”, which were added at the 
Commons committee stage before the 2003. election financing bill received Third 
Reading in the House of Commons. 


Subsec. 230.1(1) formerly read: 


230.1 (1) Records and books re political contributions — Every registered 
agent of a registered party and the official agent of each candidate at an election 
of a member or members to serve in the House of Commons of Canada shall 
keep records and books of account sufficient to enable the amounts contributed 
that are received by the agent and expenditures that are made by the agent to be 
verified (including duplicates of all receipts for amounts contributed, containing 
prescribed information and signed by the agent) at 


(a) in the case of a registered agent, the agent’s address recorded in the regis- 
try maintained by the Chief Electoral Officer pursuant to subsection 33(1) of 
the Canada Elections Act; and 


(b) in the case of an official agent, an address in Canada recorded with or 
designated by the Minister. 


That portion of subsec. 230.1(1) preceding para. (a) amended by 1994, c. 7, Sch. VIII 
(1993, c, 24), subsec. 133(1), applicable to 1992 et seg. That portion formerly read: 


(1) Books and records relating to political contributions — Every registered 
agent of a registered party and the official agent of each candidate at an election 
of a member or members to serve in the House of Commons of Canada shall 
keep records and books of account sufficient to enable the amounts contributed 
received by the agent and expenditures made by the agent to be verified (includ- 
ing duplicates of all receipts for amounts contributed, signed by the registered 
agent or official agent, as the case may be, other than any such duplicate receipts 
filed by the agent under subsection (2)) at 


Regulations: 2000, 2002 (contents of receipts). 


Information Circulars: 75-2R8: Contributions to a registered party, a registered 
association or to a candidate at a federal election; 05-1R1:; Electronic record keeping. 


(2) Information return — Each agent to whom subsection (1) ap- 
plies shall file with the Minister an information return in prescribed 
form and containing prescribed information. The return is to be 
filed within the period for the filing of a financial transactions re- 
turn or an electoral campaign return, as the case may be, under the 
Canada Elections Act. 


Proposed Amendment — 230.1(2) 


(2) Information return — Each agent to whom subsection ( 1) 
applies shall file with the Minister an information return in pre- 
scribed form and containing prescribed information. The return is 
to be filed within the period for the filing of a financial transac- 
tions return or an electoral campaign return, as the case may be, 
under the Canada Elections Act or the Senate Appointment Con- 
sultations Act. — aoe Vn : 

Application: Former Bill C-20 (2007; requires re-introduction), s. 126, will amend 
subsec. 230.1(2) to read as above, in force six months after Royal Assent. 


Related Provisions: 230.1(4) — Reports to chief electoral officer; 238(1) — Pun- 
ishment for failing to comply. 


History: Subsec. 230.1(2) amended by 2003, c. 19; s. 74, in force January 1, 2004. 
Subsec. 230.1(2) formerly read: 


(2) Return of information — Each person to whom subsection (1) applies shall, 


(a) in the case of a registered agent, at such times, not more frequently than 
annually, as are prescribed by the Minister, and 


(b) in the case of an official agent, within the time within which a return is 
required to be submitted by the agent to a returning officer under section 228 
of the Canada Elections Act, 


file with the Minister a return of information in prescribed form and containing 
prescribed information. 


Income Tax Act 


That portion of subsec. 230.1(2) after para. (a) amended by 1994, c. 7, Sch. Vill (1993, 
¢. 24), subsec. 133(2), applicable to 1992 et seq. That portion formerly read: 


(b) in the case of an official agent, within the time within which a return is 
Tequired to be submitted by the agent to a returning officer pursuant to sec-, 
tion 228 of the Canada Elections Act, ) 


file with the Minister a return of information, in prescribed form and containing © 
prescribed information, together with the duplicates of all receipts referred to in | 
that subsection signed by that person since the later of the day any previous such 
information return was filed by that person and August 1, 1974... 


Regulations: 2001 (time for filing return). 


Information Circulars: 75-2R8: Contributions to a registered party, a registered 
association or to a candidate at a federal election. 


Forms: T2092: Contributions to a registered party or to a registered association — 
information return; T2093: Contributions to a candidate at an election — information 
return. 


(3) Application of subsecs. 230(3) to (8) — Subsections 
230(3) to (8) apply, with any modifications that the circumstances 
require, in respect of the keeping of records by agents as required 
by subsection (1). 

History: Subsec. 230.1(3) amended by 2003, c. 19, s, 74, in force January 1, 2004. 
Subsec. 230.1(3) formerly read: 


(3) Application of subsecs. 230(3) to (8) — Subsections 230(3) to (8) apply, 
with such modifications as the circumstances require, in respect of the records 
and books of account required by subsection (1) to be kept and in respect of the 
persons thereby required to keep them. 


Regulations: 5800(2) (retention period for records and books of account). 


Information Circulars: 78-10R5: Books and records retention/destruction; 05-1R1: 
Electronic record keeping. 


(4) [Repealed] 


History: Subsec. 230.1(4) repealed by 1994, c. 21, s.'106, applicable June 15, 1994. 
That subsec. formerly read: 


(4) Notwithstanding section 241, the Minister shall, as soon as-is reasonably pos- 
sible after each election and at such other time as is appropriate having regard to 
the time of receipt by the Minister of returns of information under subsection (2), 
forward to the Chief Electoral Officer a report that is based on all such returns of 
information as have been received by the Minister since the most recent such 
report and that sets out the total of amounts contributed to each registered party 
and the total of amounts contributed to each candidate at an election of a member 
or members to serve in the House of Commons of Canada since the most recent 
such report, and, on receipt thereof by the Chief Electoral Officer, the report is a 
public record and may be inspected by any person on request during normal bus- 
iness hours. 


Subsec. 230.1(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 133(3), appli- 
cable to 1992 et seg. Subsec. (4) formerly read: 


(4) Reports to Chief Electoral Officer — The Minister shall, notwithstanding 
section 241, as soon as is reasonably possible after each election and at such 
other time as is appropriate having regard to the time of receipt by the Minister 
of returns of information under subsection (2), forward to the Chief Electoral 
Officer a report based on all such-returns of information and duplicate receipts as 
have been received by the Minister since the most recent such report, setting out 
the total of amounts contributed to each registered party and the total of amounts 
contributed to each candidate at an election of a member or members to serve in 
the House of Commons of Canada since the most recent such report, and, on 
receipt thereof by the Chief Electoral Officer, the report is a public record and 
may be inspected by any person on request during normal business hours. 


(5) [Repealed] 


History: Subsec. 230.1(5) repealed by 1994, ¢. 21, s. 106, applicable June 15, 1994. 
That subsec. formerly read: 


(5) No report to enable identification of contributor — No report under sub- 
section (4) shall contain information that would enable any person to identify a 
person by whom a contribution to a registered party or candidate was made. 


(6) [Repealed] 


History: Subsec. 230.1(6) amended by 2003, c. 19, s. 74, in force January 1, 2004. 
Subsec. 230.1(6) formerly read: 
(6) Definitions — In this section, the terms “candidate”, “official agent”, “regis- 
tered agent” and “registered party” have the meanings assigned to them by sec- 
tion 2 of the Canada Elections Act. 


(7) [Repealedj 


Origin of subsec. 230.1(7): R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the 
opening words of subsecs. 127(4.1)). 
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Part XV — Administration and Enforcement 


History: Subsec. 230.1(7) amended by 2003, c. 19, s. 74, in force January 1, 2004. 
Subsec. 230.1(7) formerly read: 


(7) Definition of “amount contributed” — In this section, “amount contributed” 
by a taxpayer has the meaning assigned. by subsection 127(4.1). 


Canada Elections Act, s. 2: See note to subsec. 127(4). 


Definitions [s. 230.1]: “amount contributed” — 127(4.1), 230. (7); “candidate” — 
230.1(6); “Minister” — 248(1); ‘monetary contribution” — 127(4.1);. “official 
agent” — 230.1(6); “person”, “prescribed”, “record” — 248(1); “registered agent’, 
“registered party” — 230.1(6). 


231. Definitions — In sections 231.1 to 231.7, 


“authorized person” means a person authorized by the Minister 
for the purposes of sections 231.1 to 231.5; 


“document” includes money, a security and a record; 


“dwelling-house” means the whole or any part of a building or 
structure that is kept or occupied as a permanent or temporary resi- 
dence and includes 


(a) a building within the curtilage of a dwelling-house that is 
connected to it by a doorway or by a covered and enclosed pas- 
sageway, and 


(b) a unit that is designed to be mobile and to be used asa per- 
manent or temporary residence and that is being used as such a 
residence; 


“judge” means a judge of a superior court having jurisdiction in the 
province where the matter arises or a judge of the Federal Court. 


History: The opening words of s. 231 amended by 2001, c. 17, s. 181, in force on June 
14; 2001. The opening words formerly read: 


231. In sections 231.1 to 231.6, 


The definition “documents” in s. 231 amended by 1998, c. 19, s. 228, in force June 18, 
1998. The definition formerly read: , 


“documents” includes money, securities and any of the following, whether com- 
puterized or not: books, records, letters, telegrams, vouchers, inyoices, accounts 
and statements (financial or otherwise); 


Selected Cases [s. 231]: R. v. Jones, [2000] 4 C.T.C. 27 (Alta QB) (Requirement to 
file'return applied, even if income may be exempt from tax); R. v. Kerntopf, (1999) 3 
C.T.C. 555 (Alta QB) (Re-seizure of documents previously seized under 231.3(3) by 
means of search warrant under Criminal Code upheld); Stasiv, Mitton and Smith v. 
Canada, [1984] 1 C.T.C. 171 (Ont SC) (‘Judge” does not include a judge of the On- 
tario Supreme Court appointed pursuant to the Courts of Justice Act (Ontario)). 


Definitions [s. 231]: “Federal Court” — Federal Courts Act s..4; “Minister”, “per- 
on” — 248(1); “province” — Interpretation Act 35(1); “record” — 248(1); “superior 
court” — Interpretation Act 35(1). 


231.1 (1) [Audits,] inspections — An authorized person may, at 
all reasonable times, for any purpose related to the administration or 
enforcement of this Act, 


(a) inspect, audit or examine the books and records of a taxpayer 
and any document of the taxpayer or of any other person that 
relates or may relate to the information that is or should be in the 
books or records of the taxpayer or to any amount payable by 
the taxpayer under this Act, and 


(b) examine property in an inventory of.a taxpayer and any pro- 
perty or process of, or matter relating to, the taxpayer or any 
other person, an examination of which may assist the authorized 
person in determining the accuracy of the inventory of the tax- 
payer or in, ascertaining the information that. is or should be in 
the books or records of the taxpayer or any amount payable by 
the taxpayer under this Act, 


and for those purposes the authorized person may 


(c) ‘subject to subsection (2), enter into any premises or place 
where any business is catried on, any property is kept, anything 
is done in connection with any business or any books or records 
are or should be kept, and 


(d) require the owner or manager of the property or business and 
any other person on the premises or place to give the authorized 
person all reasonable assistance and to answer all proper ques- 
tions relating to the administration or enforcement of this Act 


S.'231.1(3) 


and, for that purpose, require the owner or manager to attend at 

the premises or place with the authorized person. 
Related Provisions: 168(1)(e) — Revocation of charity registration for failing to 
comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for failing to com- 
ply; 230 — Requirement to keep books and records; 231.2 — Requirements for infor- 
mation; 231.3— Search warrants; 231.5(1)— Auditor may copy documents; 
231.5(2) — No person shall hinder or molest auditor; 231.7 — Court order for compli- 
ance with audit; 232(3.1) — Examination of documents where privilege claimed; 
237.1(8) — Application to tax shelter disclosure rules; 237.3(13) — Audit of reporta- 
ble avoidance transaction before return filed; 238(1) — Punishment for failing to com- 
ply; Interpretation Act 31(2) — Ancillary powers granted to enable work to be done; 
Canada-U.S. Tax Treaty:Art. XXVII:7 — Auditors permitted to enter US to inspect 
records. with taxpayer’s consent. 


Selected Cases [Subsec. 231.1(1)]: Redeemer Foundation v:\MNR, [2008] 5 
C.T.C.. 135, (SCC) (List of donors required to be kept. and can: be examined by 
Minister); Jurchison v. R., [2000], 1. C.T.C. 2762. (TCC) (Assessment, may not be 
quashed where some evidence not illegally obtained); R. v. Xidos, [2000] 1 C.T.C. 370 
(NS SC) (Minister has right to demand information during audit phase); R. v. Yip, 
[2000] 2 C.T.C. 66 (Alta Prov Ct) (Taxpayers to be advised when audits not routine); 
R. v. Jarvis, [1998] 3 C.T.C. 252 (Alta QB) (Positive duty on part of Minister to advise 
taxpayer when audit changes from compliance to investigation leading to possible 
criminal charges); Lipsey v. MNR, [1984] C.T.C. 208 (FCTD), (Minister enjoined from 
authorizing investigation under provision subsequent to previous order on appeal 
quashing authorization to conduct search and seizure). 


Information Circulars: 71-14R3: The tax audit; 78-10RS5: Books and records. reten- 
tion/destruction; 94-4R: International transfer pricing — advance pricing arrangements 
(APAs); 94-4R-SR: APAs for small businesses. 


I.T. Technical News: 32 (taxpayer’s opportunities to respond to assessments); 34 
(enhanced CRA audits); 38 (CRA auditors’ access to audit working papers); 44 (assess- 
ments; consistency in audit practice; update on committees). 


Transfer Pricing Memoranda: TPM-04: Third-party information. 
Registered Charities Newsletters: 13 (about auditing charities). 


CRA Audit Manual: All chapters, including 8.0: Audit selection — risk assessment; 
9.0: Audit planning and preparation; 10.0: Conducting the audit; 11.0: Finalizing the 
audit; 12.0: Specific audit techniques and checklists; 13.0: Audit techniques; and 
40.0.0: Sector profiles. 


Forms: RC4024: Enhancing service for per businesses: the audit protocol: real-time 
audit, concurrent audit, single-window focus [guide]; RC4188: What you should know 
about audits [pamphlet]; RC4409: Keeping records [guide]. 


(2) Prior authorization — Where any premises or place referred 
to in paragraph (1)(c) is a dwelling-house, an authorized person 
may not enter that dwelling-house without the consent of the occu- 
pant except under the authority of a warrant under subsection (3). 


(3) Application — Where, on ex parte application by the Minister, 
a judge is satisfied by information on oath that 


(a) there are reasonable grounds to believe that a dwelling-house 
is a premises or place referred to in paragraph (1)(c), 


(b) entry into the dwelling-house is necessary for any purpose 
relating to the administration or enforcement of this Act, and 


(c) entry into. the dwelling-house has been, or there are reasona- 
ble grounds to believe that entry will be, refused, 


the judge may issue a warrant authorizing an authorized person to 
enter the dwelling-house subject to such conditions as are specified 
in the warrant but, where the judge is not satisfied that entry into the 
dwelling-house is necessary for any purpose relating to the adminis- 
tration or enforcement of this Act, the judge may 


-(d) order the occupant of the dwelling-house to provide to an 
authorized person reasonable access. to any document or pro- 
perty that is or should be kept in the dwelling-house, and 


(e) make such other order as is appropriate in the circumstances 
to carry out the purposes of this Act, 


to the extent that access was or may be expected to be refused and 
that the document or property is or may be expected to be kept in 
the dwelling-house. 
History: Subsec. 231.1(3) substituted by 1994, c. 21, s. 107, applicable June 15, 1994. 
That subsec. formerly read: 
(3) Where, on ex parte application by the Minister, a judge is satisfied by infor- 
mation on oath 


(a) that there are reasonable grounds to believe that a dwelling-house is a 
premises or place referred to in paragraph (1)(c), 
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(b) that entry into the dwelling-house is necessary for any purpose relating to 
the administration or enforcement of this Act, and 
(c) that entry into the dwelling-house has been refused or that there are rea- 
sonable grounds to believe that entry thereto will be refused, 
the judge shall issue a warrant authorizing an authorized person to enter that. 
dwelling-house subject to such conditions as may be specified in the warrant but, 
where the judge is not satisfied that entry into that dwelling-house is necessary 
for any purpose relating to the administration or enforcement of this Act, the 
judge shall 
(d) order the occupant of the dwelling-house to provide reasonable access to 
an authorized person to any document or property that is or should be kept 
therein, and 
(e) make such other order as is appropriate in the circumstances to carry out 
the purposes of this Act 
to the extent that access has been or may be expected to be refused and that the 
document or property is or may be expected to be kept in the dwelling-house. 
Selected Cases [s. 231.1]: Wilder v. R., 2002 CarswellBC 2176 (BC SC) (Require- 
ments for pre-existing documents not overturned); Bjellebo v. R., [2002] 3 C.T.C. 39 
(Ont Gen Div) (Covert nature of preliminary criminal investigation not abuse of admin- 
istrative powers); Dwyer v. R., [2001] 3 C.T.C. 2755 (TCC) (Searches not unconstitu- 
tional despite issuance of warrants based on unconstitutional provision); Norwood v. 
R., [2000] 2 C.T.C. 2900 (TCC) (Document copied clandestinely by tax auditor was 
illegal search and seizure); R. v. Melnychuk, [1999] 3 C.T.C. 255 (Sask Proy Ct) 
(Search warrant quashed where taxpayer not informed that investigation was under 
way); R. v. Warawa, [1998] 1 C.T.C. 345 (Alta QB) (Where information’ demanded is 
not for audit, but for prosecution, rights of taxpayer protected and information may not 
be used in subsequent prosecution); Baron v. Canada, [1991] 1 C.T.C. 125 (FCA); 
aff'd [1993] 1 C.T.C. 111 (SCC) (Provision held to be of no force and effect because 
absence of judicial discretion in subsec. 231.3(3) violated the Charter). 
Definitions [s. 231.1]: “amount” — 248(1); “authorized person”, “documents”, 
“dwelling-house” — 231; “inventory” — 248(1); “judge” —231; “Minister” — 
248(1); “oath” — Interpretation Act 35(1); “property”, “record”, “taxpayer” — 248(1). 


231.2 (1) Requirement to provide documents or informa- 
tion — Notwithstanding any other provision of this Act, the Min- 
ister may, subject to subsection (2), for any purpose related to the 
administration or enforcement of this Act (including the collection 
of any amount payable under this Act by any person), of a compre- 
hensive tax information exchange agreement between Canada and 
another country or jurisdiction that is in force and has effect or, for 
greater certainty, of a tax treaty with another country, by notice 
served personally or by registered or certified mail, require that any 
person provide, within such reasonable time as stipulated in the 
notice, 


Proposed Amendment — 231.2(1) opening words 


231.2 (1) Requirement to provide documents or informa- 
tion — Notwithstanding any other provision of this Act, the Min- 
ister may, subject to subsection (2), for any purpose related to the 
administration or enforcement of this Act (including the collection 
of any amount payable under this Act by any person), of a listed 
international agreement or, for greater certainty, of a tax treaty 
with another country, by notice served personally or by registered 
or certified mail, require that any person provide, within such rea- 
sonable time as is stipulated in the notice, 


Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 144, will 
amend the opening words of subsec, 231.2(1) to read as aboye, in force on Royal 
Assent. y 


Technical Notes (July 2010): Subsection 231.2(1) provides that, notwithstanding 
any other provision of the Act, the Minister of National Revenue may by notice re- 
quire that any person provide information or any document for any purpose relating 
to the administration or enforcement of the Act. An exception is made where the 
information or document relates to an unnamed person or persons, in which case the 
procedure set out in subsections 231.1(2) to (6) must be followed. 


Subsection 231.2(1) is amended to provide that the Minister may by notice require 
any person to provide information or any document relating to the administration or 
enforcement of the Act, of a listed international agreement or, for greater certainty, of 
a tax treaty with another country. 


A “listed international agreement” is newly defined in subsection 248(1) to mean the - 
Convention on Mutual Administrative Assistance in Tax Matters, concluded at Stras- 
bourg on January 25, 1988, as amended from time to time by a protocol or other 
international instrument as ratified by Canada and a comprehensive tax information 
exchange agreement that Canada has entered into, and that has effect, in respect of 
another country or jurisdiction, A “tax treaty” with a country is defined in subsection 
248(1) to mean a comprehensive agreement or convention for the elimination of 


Income Tax Act 


double taxation on income, between the Government of Cana 
-ountry, which has the force of law in Canada. 


e dua 
(a) any information or additional information, including a return 
of income or a supplementary return; or 


(b) any document. 


Related Provisions: 150(2) — Demand to file income tax return; 168(1)(e) — Rev- 
ocation of charity’s registration for failure to comply; 188.2(2)(a) — Suspension of 
charity’s receipting privileges for failing to comply; 231.1(1)(b) — Examination of in- 
ventory; 231.5(1) — Copy of taxpayer’s document may be used in court proceedings; 
231.5(2) — No person shall hinder or molest auditor; 231.7 — Court order for compli- 
ance with requirement; 232(2) — Solicitor-client privilege defence; 232(3.1) — Exam- 
ination of documents where privilege claimed; 237.1(8) — Application to tax shelter 
disclosure; 237.3(13) — Audit of reportable avoidance transaction before return filed: 
238(1) — Punishment for failure to comply; 244(5), (6) — Proof of service by mail or 
personal service; 244(9) — Copy of taxpayer’s document may be used in court pro- 
ceedings; 248(7)(a) — Mail deemed received on day mailed. ; 


History: The opening words of subsec. 231.2(1) amended by 2007, c. 35, s. 63, in 
force on December 14, 2007. The opening words formerly read: 


(1) Notwithstanding any other provision of this Act, the Minister may, subject to 
subsection (2), for any purpose related to the administration or enforcement of 
this Act, including the collection of any amount payable under this Act by any 
person, by notice served personally or by registered or certified mail, require that 
any person provide, within such reasonable time as is stipulated in the notice, 


The opening words of subsec. 231.2(1) amended by 2000, c. 30, s. 108, in force Octo- 
ber 20, 2000. The opening words formerly read: 


(1) Notwithstanding any other provision of this Act, the Minister may, subject to 
subsection (2), for any purpose related to the administration or enforcement of 
this Act, by notice served personally or by registered or certified mail, require 
that any person provide, within such reasonable time as is stipulated in the 
notice, 


Selected Cases [subsec. 231.2(1)]: R. v. Lindsay, [2010] 5 C.T.C. 174 (BC SC) 
(Custodial sentence for first-time conviction considered appropriate); Murphy v. MNR, 
[2010] 3 C.T.C. 1 (FC) (No delegated authority for team leader to issue requirements); 
Fabi vy. MNR, [2007] 3 C.T.C. 139 (FCA) (Minister may issue requirements to undis- 
charged bankrupt); Ellingson v. MNR, [2006] 4 C.T.C. 103 (FCA); rev’g [2005] 4 
C.T.C. 145 (FC) (Can be parallel audit and investigation processes with no cross-over); 
R. v. Packard, [2006] 4 C.T.C. 55 (BC SC) (Requirement can be issued to determine if 
liability exists); Nadler Estate v. Canada (A.-G.), [2005] 4 C.T.C. 7 (FC); aff'd [2006] 
1 C.T.C. 128 (FCA) (No obligation to provide third party with purpose for 
requirement); 1144020 Ontario Ltd. v. R., [2005] 3 C.T.C. 310 (FC) (62 days to pro- 
vide information was reasonable delay); Artistic Ideas Inc. v. Canada (CCRA), (2005] 
2 C.T.C. 25 (FCA) (Names of donors allowed to be redacted); R. v. Wells, [2005] 1 
C.T.C. 332 (BC SC) (Due diligence relevant in attempts to file corporate returns); R..v. 
Gibbs, [2004] 5 C.T.C. 152 (BC Prov Ct) (Strict liability offences give rise only to due 
diligence defences); Tower v. M.N.R., [2003] 4 C.T.C. 263 (FCA) (Requirement to pro- 
vide facts and knowledge does not limit response to existing documents); Fraser 
Milner Casgrain v. MNR, [2002] 4 C.T.C. 210 (FCTD) (Relevance not a basis for re- 
fusal to respond to requirements, if documents not protected by solicitor-client 
privilege); Van Egmond y. R., [2002] 2 C.T.C. 236 (BC CA) (Client list of taxpayer 
whose activity was under investigation was accessible by way of requirement); R. v. 
Ehli, [2000] 3 C.T.C. 298 (Alta CA) (Signature stamp was sufficient where properly 
affixed); R. v. Vinkle, [1999] 2 C.T.C. 212 (BC SC) (Not necessary to show Canadian 
residency or tax liability as prerequisite to demand); Burnett v. MNR, L999] -L.CiC. 
31 (FCTD) (Instructions and description of services protected by privilege); AGT Ltd. 
v. Canada (A.-G.), [1997] 2 C.T.C. 275 (FCA) (Once seizure ruled constitutional, stat- 
utory analysis all that remained where requirements issued by Minister); 
Interprovincial Pipe Line Inc. v. MNR, 1995 CarswellNat 1151, 95 D.T.C. 5642 (Provi- 
sion of privileged documents to auditors for purposes of statutory audit was limited 
waiver and did not affect privilege of documents); Aulakh y. Canada, [1995] 2 C.T.C. 
526 (Alta Prov Ct) (Crown has choice of proceeding under s. 150 or by way of 
prosecution); Montreal Aluminum Processing Inc. v. Canada, [1992] 2 C.T.C. 358 
(FCA) (Order to strike claim opposing legally suspect requirement upheld); Morena v. 
MNR, [1991] 1 C.T.C. 78 (FCTD) (Requirement to provide information that may dis- 
close private transactions involving persons not under investigation held valid); Tyler v. 
MNR, [1991] 1 C.T.C. 13 (FCA) (Minister prohibited from communicating information 
obtained under provision to RCMP during period in which drug trafficking charges 
remained outstanding); R. v. Gill, [1990] 2 C.T.C. 318 (BC Co Ct) (Requirements to 
provide information issued after company dissolved and struck from Register of Com- 
panies had no effect even where company subsequently restored to Register under sub- 
sec. 286(2) of the Company Act (B.C.)); Skalbania N.M., Ltd. y. Canada, [1989] 2 
C.T.C. 183 (BC Co Ct) (Provision applies only to demands to facilitate ongoing inves- 
ligation; appeal from conviction under provision for failure to file returns allowed 
where demand should have been made under another provision); Tyler vy. MNR, [1989] 
1 C.T.C. 153 (FCTD); rev’d [1991] 1 C.T.C. 13 (FCA) (Minister may require produc- 
tion of information under provision during criminal proceedings against taxpayer); R. v. 
Rosenberg et al., [1987] 1 C.T.C. 385 (Ont SC) (Demand under provision required 
only where taxpayer withholds consent to inspect documents). 


Information Circulars: 78-10R5: Books and records retention/destruction; 05-1R1: 
Electronic record keeping. 
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|.T. Technical News: 32 (CRA access to accountants’ or auditors’ working papers); 
38 (CRA auditors’ access to audit working papers). 


CRA Audit Manual: 10.6.0: Obtaining information from third parties; 10.8.0: Re- 
quirement guidelines; Appendix A-10.1.0: Letters [sample requirement letters]. 


(2) Unnamed persons — The Minister shall not impose on any 
person (in this section referred to as a “third party”) a requirement 
under subsection (1) to provide information or any document relat- 
ing to one or more unnamed persons unless the Minister first ob- 
tains the authorization of a judge under subsection (3). 


Selected Cases [subsec. 231.2(2)]: Advantage Credit Union v. MNR, [2008] 5 | 


C.T.C. 235 (FC) (No judicial authorization needed where no unnamed person 
involved); Redeemer Foundation v. MNR, [2007] 1 C.T.C. 280. (FCA); rev’ g [2006] 1 
C.T.C. 7 (FC) (Judicial authorization not required to obtain list of donors to charitable 
foundation); MNR v. Toronto Dominion Bank, [2004] 4 C.T.C. 82 (FC); aff’d [2005] 2 
C.T.C. 37 (FCA) (Minister requires judicial authorization to obtain.information from 
bank regarding unnamed third party); Chilton Insurance, Consultation Inc. v.. Canada, 
[1996] 2 C.T.C. 185 (Sask QB) (Company struck off provincial Register still liable to 
file tax returns; director personally liable to penalty). 


(3) Judicial authorization — On ex parte application by the 
Minister, a judge may, subject to such conditions as the judge con- 
siders appropriate, authorize the Minister to impose on a third party 
a requirement under subsection (1) relating to an unnamed person 
or more than one unnamed person (in this section referred to as the 
“sroup”) where the judge is satisfied by information on oath that 


(a) the person or group is ascertainable; and 


(b) the requirement is made to verify compliance by the person 
or persons in the group with any duty or obligation under this 
Act. 
(c), (d) [Repealed] 
Related Provisions: 168(1)(¢) — Revocation of charity’s registration for failure to 
comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for failing to com- 
ply; 231.2(5), (6) — Judicial review of authorization, 232(2), (3.1) — Solicitor-client 
privilege defence; 237.1(8) — Application to tax shelter disclosure; 238(1) — Punish- 
ment for failure to comply. 
History: Paras. 231.2(3)(c) and (d) repealed by 1996, c. 21, subsec. 58(1), applicable 
June 20, 1996. Paras. (c) and (d) formerly read: 
(c) it is reasonable to expect, based on any grounds, including information (sta- 
tistical or otherwise) or past experience relating to the group or any other per- 
sons, that the person or any person in the group may have failed or may be likely 
to fail to provide information that is sought pursuant to the requirement or to 
otherwise comply with this Act; and 


(d) the information or document is not otherwise more readily. available. 


Selected Cases [subsec. 231.2(3)]: Whitewater Golf Club Inc. v. MNR, [2009] 6 
C.T.C. 51 (FC) (Requirements valid where no bad faith and proper declaration of fees 
or improper deductibility thereof at issue); MNR v. Chambre immobiliére du Grand 
Montréal, [2007] 5 C.T.C. 151 (FC) (Genuine and serious interest in tax liability of 
group of taxpayers not established); All Saints Greek Orthodox Church v. MNR, [2006] 
3 C.T.C. 87 (FC) (Full and frank disclosure by Minister required); MNR v. Welton 
Parent Inc., [2006] 2 C.T.C. 177 (FC) (Names of clients of specialty firm need ‘not be 
disclosed, since might give rise to inferences as to nature of communications and 
services); MNR v. Toronto Dominion Bank, [2005] 2 C.T.C. 37 (FCA); aff g [2004] 4 
C.T:C: 82 (FC) (Minister requires judicial authorization to force disclosure of unknown 
holder of bank account); National Foundation for Christian Leadership v. MNR, [2005] 
1 C.T.C. 349. (FCA) (Minister’s request: for judicial authorization not misleading); 
Fédération des Caisses Populaires Desjardins de Québec y. MNR,,{1997] 2 C.T.C. 159 
(Que SC) (Requirement voided where specific taxpayers not identified). 


(4) Service of authorization — Where an authorization is 
granted under subsection (3), it shall be served together with the 
notice referred to in subsection (1). 


(5) Review of. authorization — Where, an authorization is 
granted under subsection (3), a third party on whom a notice is 
served under subsection (1) may, within 15 days after the service of 
the notice, apply to the judge who granted the authorization or, 
where the judge is unable to act, to another judge of the same court 
for a review, of the authorization. 


Selected Cases [subsec. 231.2(5)]: Capital Vision Inc. v. MNR, (2003] 2 C.T.C. 
42 (FCTD) (Requirements invalid where Minister did not fairly state purpose). 


(6) Powers on review — On hearing an application under sub- 
section (5), a judge may cancel the authorization previously granted 
if'the judge is not then satisfied that the conditions in paragraphs 
(3)(a) and (b) have been met and the judge may confirm or vary the 


S. 231.3(2) 


authorization if the judge is satisfied that those conditions have 
been met. 


History: Subsec. 231.2(6) amended by 1996, c. 21, subsec. 58(2), applicable June 20, 
1996. Subsec. (6) formerly read: 


(6) On hearing an application under subsection (5), a judge may cancel the au- 
thorization previously granted if the judge is not then satisfied that the conditions 
in paragraphs (3)(a) to (d) have been met and the judge may confirm or vary the 
authorization if the judge is satisfied that those conditions have been met. 


(7) [Repealed under former Act] 


Selected Cases [s. 231.2]: London Life, cie d’assurance-vie v. Canada (A.-G.), 
{2010] 1 C.T.C. 150 (FC) (No obligation for Minister to show reasonableness of pro- 
ceeding by way of requirements); eBay Canada Ltd. v. MNR, [2009] 2 C.T.C. 141 
(FCA); aff’ g [2008] 3 C.T.C.. 1 (FC); add’l reasons to [2008] 1 C.T.C. 73 (FC), (Elec- 
tronic information available in Canada on servers outside of Canada was not “‘foreign- 
based information”); eBay Canada Ltd. v. MNR, [2008] 4 C.T.C. 34 (FCA) (Require- 
ment not defeated by fact that information not stored in Canada); MNR v. Morton, 
(2007] 4 C.T.C. 108 (FC) (Powers of Minister do not cease merely because company 
dissolved); R. v. Wilder, [2004] 4 C.T.C. 91 (BC SC) (Search warrants required when 
investigation crosses line between audit and penal purpose); MNR v. Stern, [2004] 4 
C.T.C. 52 (FC) (Minister not precluded by bankruptcy from requiring information from 
taxpayer); Tower v. MNR, [2003] 4 C.T.C. 263 (FCA); rev’g [2002] 4 C.T.C. 220 
(FCTD) (No policy reason to elevate accountant confidentiality to level of privilege); 
Pitney Bowes of Canada‘Ltd.\v. R.; [2003] 3'C.T.C. 98 (FCTD) (“Common privilege” 
held to exist regarding legal opinions); Pacific Network Services Ltd. v. MNR, [2003] 1 
C:T.C. 333 (FCTD) (Requirements can be issued to’ fulfill. treaty obligations); 
Belgravia Investments Ltd. v. R., [2002] 3 C.T.C. 482 (RCTD) (Mere: possession of 
document by lawyer does not make it privileged and not all communications are 
privileged); R. v. Vickers, [2000] 3 C.T.C. 305 (Alta Prov Ct) (No abuse of require- 
ments process where auditor was suspicious about possible evasion of tax, but had no 
ground yet to believe in guilt); R. v. Kloster, [1999] 3 C.T.C. 242 (BC Prov Ct) (Use to 
which seized items is put governs admissibility, not what was in minds of government 
agents at time of search); Vancouver Trade Mart Inc, (Trustee of) v.. Canada (A.-G.), 
[1998] 1 C.T.C. 79 (FCTD) (Trustee’s working papers required to be produced); 
Canadian Forest Products Ltd. v. MNR, [1996] 3 C.T.C. 240 (FCTD), (Requirement 
regarding unidentified taxpayers required judicial approval); Radke vy. MNR, [1996] 3 
C.T.C. 86 (BC SC) (Documents not privileged where prima facie case of fraud 
established); Sand Exploration Ltd. et al No. 2 v. MNR, [1995] 2 C.T.C. 140 (FCTD) 
(No fishing expedition when requirements of provision met where Minister seeking 
names of unnamed taxpayers from third party); Sand Exploration Ltd. et al No. 1 v. 
MNR, [1995] 2.C.T.C. 137 (FCTD) (Taxpayer must lead evidence of apprehended 
harm if orders to be suspended); Andison v. MNR, [1995] 1 C.T.C. 203 (FCTD) (Judi- 
cial authorization must be obtained before demand for information, can be enforced 
with respect to unnamed persons). 


Definitions [s. 231.2]: “document”, “judge” — 231; “listed international agree- 
ment’, “‘Minister’ — 248(1); “oath” — Interpretation Act 35(1); “person”, “tax 
treaty” — 248(1); “third party” —231.2(2). 


Information Circulars [s. 231.2]: 73-10R3: Tax evasion. 


231.3. (1) Search warrant — A judge may, on ex parte applica- 
tion by the Minister, issue a warrant in writing authorizing any per- 
son named therein to enter and search any. building, receptacle. or 
place for any document or thing that may afford evidence as to the 


commission of an offence under this Act.and to seize the document 


or thing and, as soon as practicable, bring it before, or make a report 
in respect of it to, the judge or, where the judge is unable to act, 
another judge of the same court to, be dealt with by the judge in 
accordance with this section. 


Related Provisions: 237.3(13) — Audit of reportable avoidance :transaction. before 
return filed. See at end.of 231.3. 

Selected Cases [subsec. 231.3(1)]: Solvent Petroleum Extraction Inc. v. MNR, 
[1989] 2 C.T.C. 177 (FCA); leave to appeal to SCC refused (1989), 105 N.R. 159 
(note); application for reconsideration refused (July 9, 1992), Doc. 21556 (Once condi- 
tions of provision met, judge must issue a warrant; in course of executing warrant, 
officer may seize anything officer considers evidence of commission of crime); 
Clayton F. K., Group Ltd. et al. y. MNR et al., [1988] 1 C.T.C. 353,(FCA) (Factors in 
considering constitutional validity of seizure and enabling provision), Hellenic Import- 
Export Co. Ltd. et al. v. MNR et al., [1987] 1 C.T.C. 281 (BC SC) (Warrants to search 
business premises and personal residence under provision quashed where Minister pre- 
viously had documents in question with taxpayer’s consent). 


Information Circulars: 73-10R3: Tax evasion. 


(2) Evidence in support of application — An application 
under subsection (1) shall be supported by information. on oath es- 
tablishing the facts on which the application is based. 

Selected Cases [subsec. 231.3(2)]: Donovan vy. Canada, [1994] 2 C.T.C. 426 (NB 
QB) (Misleading and incorrect statement in information led to quashing of search 
warrants). 
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(3) Evidence — A judge may issue the warrant referred to in sub- 
section (1) where the judge is satisfied that there are reasonable 
grounds to believe that 


(a) an offence under this Act was committed; 


(b) a document or thing that may afford evidence of the commis- 
sion of the offence is likely to be found; and 


(c) the building, receptacle or place specified in the application — 


is likely to contain such a document or thing. 
Related Provisions: See at end of 231.3. 


History: Subsec. 231.3(3) substituted by 1994, ¢. 21, s. 108, applicable June 15, 1994. | 


That subsec. formerly read: 


(3) A judge shall issue the warrant referred to in subsection (1) where the judge 
is satisfied that there are reasonable grounds to believe that 


(a) an offence under this Act has been committed; 


(b) a document'or thing that may afford evidence of the commission of the 
offence is likely to be found; and 


(c) the building, receptacle or place specified in the application is likely to 
contain such a document or thing. 


Selected Cases [subsec. 231.3(3)]: R. v. Precision Mechanics Ltd. et al., [1986] 2 
C.T.C. 240 (Que SC) (Evidence in support of application obtained in manner infringing 
upon) taxpayer’s Charter rights inadmissible); Thyssen Canada Ltd. v. R., [1984] 
C.T.C, 64 (FCTD) (Audit with taxpayer’s consent did not constitute formal search and 
seizure within scope of Charter). 


(4) Contents of warrant — A warrant issued under subsection 
(1) shall refer to the offence for which it is issued, identify the 
building, receptacle or place to be searched and the person alleged 
to have committed the offence and it shall be reasonably specific as 
to any document or thing to be séarched for and seized. 


(5) Seizure of document — Any person who executes a warrant 
under subsection (1) may seize, in addition to the document or thing 
referred to in that subsection, any other document or thing that the 
person believes on reasonable grounds affords evidence of the com- 
mission of an offence under this Act and shall as soon as practicable 
bring the document or thing before, or make a report in respect 
thereof to, the judge who issued the warrant or, where the judge is 
unable to act, another judge of the same court to be dealt with by 
the judge in accordance with this section. 

Related Provisions: 231.5(1) — Copy of document seized may be used in court 
proceedings; 231.5(2) — Compliance; 244(9) — Copy of document seized may be 
used in court proceedings. 


Information Circulars: 73-10R3: Tax evasion. 


(6) Retention of things seized — Subject to subsection (7), 
where any document or thing seized under subsection (1) or (5) is 
brought before a judge or a report in respect thereof is made to a 
judge, the judge shall, unless the Minister waives retention, order 
that it be retained by the Minister, who shall take reasonable care to 
ensure that it is preserved until the conclusion of any investigation 
into the offence in relation to which the document or thing was 
seized or until it is required to be produced for the purposes of a 
criminal proceeding. 

Selected Cases [subsec. 231.3(6)]: Kohli v. Moase, [1989] 1 C.T.C. 492 (NB CA) 


(Where documents seized under s. 231.3, taxpayer’s civil actions against individual tax 
officials and police dismissed; proper remedy was pursuant to subsees. (6) and (7)). 


(7) Return of things seized — Where any document or thing 
seized under subsection (1) or (5) is brought before a judge or a 
report in respect thereof is made to a judge, the judge may, of the 
judge’s own motion or on summary application by a person with an 
interest in the document or thing on three clear days notice of appli- 
cation to the Deputy Attorney General of Canada, order that the 
document or thing be returned to the person from whom it was 
seized or the person who is otherwise legally entitled thereto if the 
judge is satisfied that the document or thing 


(a) will not be required for an investigation or a criminal pro- 
ceeding; or 
(b) was not seized in accordance with the warrant or this section. 


Related Provisions: Interpretation Act 27(1) — Meaning of “clear days’. See addi- 
tional Related Provisions at end of s. 231.3. 


Income Tax Act 


Selected Cases [subsec. 231.3(7)]: Kohli v. Moase, [1989] 1 C.T.C. 492 (NB CA) 
(Where documents seized under s. 231.3, taxpayer’s civil actions against individual tax 
officials and police dismissed; proper remedy was pursuant to subsecs. (6) and (7)). 


(8) Access and copies — The person from whom any document 
or thing is seized pursuant to this section is entitled; at.all reasona- 


ble times and subject to such reasonable conditions as may be im- 


posed by the Minister, to inspect the document or thing and to ob- 
tain one copy of the document at the expense of the Minister. - 


Information Circulars [subsec. 231.3(8)]:; 73-10R3: Tax evasion. ; 
Related Provisions [s. 231.3]: 168(1)(c) — Revocation of charity registration for 


‘failing to comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for fail- 


ing to comply; 232(3)— Seizure of certain documents, where privilege claimed; 
237.1(8) — Application to tax shelter disclosure rules; 238(1) — Punishment for fail- 
ing to comply. 
Selected Cases [s. 231.3]: Donovan y. R., [2000] 3 C.T.C. 209 (FCA) (Assessment 
will be vacated only when entire foundation of assessment would be destroyed without 
illegally obtained evidence); O’Neill Motors Ltd. 'y. R., [1998] 3 C.T.C. 385 (FCA); - 
aff'd [1996] 1 C.T.C. 2714 (TCC) (Assessments vacated where documents improperly 
seized); Canada (A.-G.) v. Sander, [1996] 1 C.T.C. 74 (BC CA) (Taxpayer granted 
access to legal opinions of Department of Justice in criminal matter); Del Zotto v. Can- 
ada, [1995] 2 C.T.C. 298 (FCTD) (Court must be satisfied as to real purpose of inquiry 
before lifting stay of proceedings); Kourtessis (C.) v. MNR, [1993] 1'C.T.C. 301 (SCC) 


(Provision contravened s. 8 of the Charter); Baron (B.) v. Canada, {1993} te@. Fier i 


(SCC) (Provision contravened s. 8 of the Charter, now reversed by amendment to 
legislation); Knox Contracting v. Canada, [1990] 2 C.T.C. 262 (SCC) (Without provi- 
sion for an appeal in federal legislation, decision to issue search warrant is without 
recourse because provision is criminal in nature and provincial rules of civil procedure 
inapplicable). 

Definitions [s. 231.3]: “clear days” — Interpretation Act 27(1); “documents”, 
“judge” — 231; “Minister” — 248(1); “oath” — Interpretation Act 35(1); “person” — 
248(1); “writing” — Interpretation Act 35(1). 


231.4 (1) Inquiry — The Minister may, for any purpose related to 
the administration or enforcement of this Act, authorize any person, 
whether or not the person is an officer of the Canada Revenue 
Agency, to make such inquiry as the person may deem necessary 
with reference to anything relating to the administration or enforce- 
ment of this Act. | 


Related Provisions: 231.5(2) — Compliance. See also Related Provisions and Defi- 
nitions at end of 231.4. 


History: Subsec. 231.4(1) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(iii), proclaimed in 
force December 12, 2005S. 


Subsec. 231.4(1) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para..168(c), proclaimed in force 
November 1, 1999. 


(2) Appointment of hearing officer — Where the Minister, 
pursuant to subsection (1), authorizes a person to make an inquiry, 
the Minister shall forthwith apply to the Tax Court of Canada for an 
order appointing a hearing officer before whom the inquiry. will be 
held. 


(3) Powers of hearing officer — For the purposes of\an inquiry 
authorized under subsection (1), a hearing officer appointed under 
subsection (2) in relation thereto has all the powers conferred on a 
commissioner by sections 4 and 5 of the Inquiries Act and that may 
be conferred on a commissioner under section 11 thereof. 


Inquiries Act: Ss. 4, 5 of the Inquiries Act, R.S., ¢: I-13, provide: 


4. The commissioners have the power of summoning before them any witnesses, 
and of requiring them to 
(a) give evidence, orally or in writing, and on oath or, if they até persons 
entitled to affirm in civil matters on solemn affirmation; and’ 
(b) produce such documents and things as the commissioners deem requisite 


to the full investigation of the matters into which they are appointed to. 
examine. 


5. The commissioners have the same power to enforce the attendance of wit- 
nesses and to compel them to give evidence as is vested in any court of record in 
civil cases. 


Selected Cases [subsec. 231.4(3)]: 462657 Ontario Ltd. y, MNR, [1989] 2.C.T.C. 
218 (FCTD) (Hearing officer’s subpoena did not constitute a search and: seizure). 


(4) When powers to be exercised — A hearing officer ap- 
pointed under subsection (2) in relation to an inquiry shall exercise 
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the powers conferred on a commissioner by section 4 of the Inquir- 
ies Act in relation to such persons as the person authorized to make 
the inquiry considers appropriate for the conduct thereof but the 
hearing officer shall not exercise the power to punish any person 
unless, on application by the hearing officer, a judge of a superior 
or county court certifies that the power may be exercised in the mat- 
ter disclosed in the application and the applicant has given to the 
person in respect of whom the applicant proposes to exercise the 
power 24 hours notice of the hearing of the application or such 
shorter notice as the judge considers reasonable. 


(5) Rights of witness at inquiry — Any person who gives evi- 
dence in an inquiry authorized under subsection (1) is entitled to be 
represented by counsel and, on request made by the person to the 
Minister, to receive a transcript of the evidence given by the person. 


(6) Rights of person whose affairs are investigated — Any 
person whose affairs are investigated in the course of an inquiry 
authorized under subsection (1) is entitled to be present and to be 
represented by counsel throughout the inquiry unless the hearing of- 
ficer appointed under subsection (2) in relation to the inquiry, on 
application by the Minister or a person giving evidence, orders oth- 
erwise in relation to the whole or any part of the inquiry on the 
ground that the presence of the person and the person’s counsel, or 
either of them, would be prejudicial to the effective conduct of the 
inquiry. 

Related Provisions [s. 231.4]: 168(1)(e) — Revocation of charity registration for 
failing to comply; 188.2(2)(a) — Suspension of charity’s receipting privileges for fail- 
ing to comply; 238(1) — Punishment for failing to comply 

Selected Cases [s. 231.4]: Del Zotto v. Canada, [1999] 1 C.T.C. 113 (SCC); rev’g 
[1997] 3 C.T.C. 199 (FCA) (Provision does not infringe on rights protected by ss. 7 and 
8 of the Charter); Del Zotto y. Canada, [1995] 2 C.T.C. 298 (FCTD) (Court must be 
satisfied: as to-real purpose. of inquiry before lifting stay of proceedings). 
Definitions [s. 231.4]: “Canada Revenue Agency” — Canada Revenue Agency Act 
s. 4(1); “judge” — 231; “Minister”, “person” — 248(1). 

Information Circulars [s. 231.4]: 73-10R3: Tax evasion. 


231.5 (1) Copies — Where any document is seized, inspected, au- 
dited, examined or provided under any of sections 231.1 to 231.4, 
the person by whom it is seized, inspected, audited or examined or 
to whom it is provided or any officer of the Canada Revenue 
Agency may make, or cause to be made, one or more copies thereof 
and, in the case of.an electronic document, make. or cause to be 
made a print-out of the electronic document, and any document pur- 
porting to be certified by the Minister or an authorized person to be 
a copy of the document, or to be a print-out of an electronic docu- 
ment, made pursuant to this section is evidence of the nature and 
content of the original document and has the same probative force 
as the original document would have if it were proven in the ordi- 
nary way. 

Related Provisions: 244(9) — Copy of taxpayer’s document may be used in court 
proceedings. 

History: Subsec. 231.5(1) amended to substitute “Canada Revenue Agency” for “Can- 


ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(iv), proclaimed in 
force December 12, 2005. 


Subsec. 231.5(1) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(d), proclaimed in force 
November 1, 1999. 


Subsec. 231.5(1) amended by 1998, c. 19, s. 229, applicable to copies and print-outs 
made after June 18, 1998. Subsec. 231.5(1) formerly read: 


(1) Where any document is seized, inspected, examined or provided under sec- 
tions 231.1 to 231.4, the person by whom it is seized, inspected or examined or 
to whom it is provided or any officer of the Department of National Revenue 
may make, or cause to be made, one or more copies thereof and any document 
purporting to be certified by the Minister or an authorized person to be a copy 
made pursuant to this section is evidence of the nature and content of the original 
document and has the same probative force as the original document would have 
if it had been proven in the ordinary way. 


Selected Cases [subsec. 231.5(1)]: Canada v, Betterest Vinyl Manufacturing Ltd., 
[1990] 2 C.T.C. 292 (BC CA) (Copies are admissible where there is evidence to sup- 
port their accuracy; if so, Minister need not show that originals are unavailable). 


CRA Audit Manual: 10.5.4: Type and source of evidence [procedures for using 
photocopies as evidence]. ‘ 


S. 231.6(4) 


(2) Compliance — No person shall, physically or otherwise, in- 
terfere with, hinder or molest an official (in this subsection having 
the meaning assigned by subsection 241(10)) doing anything that 
the official is authorized to do under this Act or attempt to interfere 
with, hinder or molest any. official doing or prevent or attempt to 
prevent an official from doing, anything that the official is author- 
ized to do under this Act, and every person shall, unless the person 
is unable to do so, do everything that the person is required to do by 
or under subsection (1) or sections 231.1 to 231.4. 

Related Provisions [subsec. 231.5(2)]: 168(1)(e) — Revocation of charity regis- 
tration for failing to comply; 188.2(2)(a)— Suspension of charity’s receipting privi- 
leges for failing to comply; 231.7 — Court order for compliance with audit or demand; 
238(1) — Punishment for failing to comply. 

History: Subsec. 231.5(2) amended by 2001, c. 17, s. 182, in force June 14, 2001. It 
formerly read: 


(2) No person shall hinder, molest or interfere with any, person doing anything 
that the person is authorized by or pursuant to subsection (1) or sections 231.1 to 
231.4 to do or prevent or attempt to prevent any person doing any such thing 
and, notwithstanding any other Act or law, every person shall, unless the person 
is unable to do so, do everything the person is required to do by or pursuant to 
subsection (1) or sections 231.1 to 231.4. 


Definitions [s. 231.5]: “authorized person”, “documents” — 231; “Canada Revenue 
Agency” — Canada Revenue Agency Act.s. 4(1); “Minister” — 248(1); “official” — 
241(10); “person” — 248(1). 


Information Circulars [s. 231.5]: 73-10R3: Tax evasion. 


231.6 (1) Definition of “foreign-based information or docu- 
ment” — For the purposes of this section, “foreign-based informa- 
tion or document” means any information or document that is avail- 
able or located outside Canada and that may be relevant to the 
administration or enforcement of this Act, including the collection 
of any amount payable under this Act by any person. 

History: Subsec. 231.6(1) amended by 2000, c. 30, s. 177, in force October 20, 2000. 
The subsec. formerly read: 


(1) For the purposes of this section, “foreign-based information or document” 
means any information or document that is available or located outside Canada 
and may be relevant to the administration or enforcement of this Act. 


Selected Cases [subsec. 231.6(1)]: Bernick v. R., 2002 CarswellOnt 2356 (Ont 
SCJ) (Identity of other parties relevant to Minister’s determination of taxpayer’s liabil- 
ity; information to be produced). 


CRA Audit Manual: 15.5.0 and Appendix 15.13.1: Foreign-based information and 
documentation. 


(2) Requirement to provide foreign-based information — 
Notwithstanding any other provision of this Act, the Minister may, 
by notice served personally or by registered or certified mail, re- 
quire that a person resident in Canada or a non-resident person car- 
rying on business in Canada provide any foreign-based information 
or document. 

Related Provisions: 231.6(4) — Application for review by court; 231.6(8) — Con- 
sequences of failure to comply; 233.1—233.7 — Requirement to file annual information 
returns with respect to non-resident dealings; 244(5)— Proof of service by mail; 
248(7)(a) — Mail deemed received on. day mailed. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates; 78-10R5: Books and records  retention/destruction: 


CRA Audit Manual: 15.5.0 and Appendix 15.13.1: Foreign-based information and 
documentation. 


(3) Notice — The notice referred to in subsection (2) shall set out 


(a) a reasonable period of time of not less than 90 days for the 
production of the information or document; 
(b) a description of the information. or document being sought; 
and 
(c) the consequences under subsection, (8) to the person of the 
failure to provide the information or documents being sought 
within the period of time set out in the notice. 

Related Provisions: Jnterpretation Act.s..27 — Computation. of time. 

CRA Audit Manual: 15.5.0: Foreign-based information and documentation. 


(4) Review of foreign information requirement — The per- 
son‘on whom a notice of a requirement is served under subsection 
(2) may, within 90 days after the service of the notice, apply to a 
judge for a review of the requirement. 
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Selected Cases [subsec. 231.6(4)]: European Marine Contractors Ltd. v: Canada 
(CCRA), [2004] 2 C.T.C. 226 (FC) (Filing income tax return made audit a virtual cer- 
tainty and foreign information required to be provided). 


CRA Audit Manual: 15.5.0: Foreign-based information and documentation, 


(5) Powers on review — On hearing an application under sub- 
section (4) in respect of a requirement, a judge may 


(a) confirm the requirement; 


(b) vary the requirement as the judge considers appropriate in 
the circumstances; or 


(c) set aside the requirement if the judge is satisfied that the re- 
quirement is unreasonable. 


CRA Audit Manual: 15.5.0: Foreign-based information and documentation. 


(6) Idem — For the purposes of paragraph (5)(c), the requirement 
to provide the information or document shall not be considered to 
be unreasonable because the information or document is under the 
control of or available to a non-resident person that is not controlled 
by the person served with the notice of the requirement under sub- 
section (2) if that person is related to the non-resident person. 


Related Provisions: 256(6), (6.1) — Meaning of “controlled”, 


Selected Cases [subsec. 231.6(6)]: Re Hertel et al., [1987] 1 C.T.C. 15 (BC SC) 
(So as not to interfere with independence of judiciary, “shall” interpreted as 
permissive); Smith v. MNR, 82 D.T.C. 6198 (NB CA) (Once judge decides that require- 
ments of provision are satisfied, only an indefinite order may be granted). 


CRA Audit Manual: 15.5.0: Foreign-based information and documentation. 


(7) Time during consideration not to count — The period of 
time between the day on which an application for review of a re- 
quirement is made pursuant to subsection (4) and the day on which 
the review is decided shall not be counted in the computation of 


(a) the period of time set out in the notice of the requirement; 
and 


(b) the period of time within which an assessment may be made 
pursuant to subsection 152(4). 


CRA Audit Manual: 15.5.0: Foreign-based information and documentation. 


(8) Consequence of failure — If a person fails to comply sub- 
stantially with a notice served under subsection (2) and if the notice 
is not set aside by a judge pursuant to subsection (5), any court hav- 
ing jurisdiction in a civil proceeding relating to the administration 
or enforcement of this Act shall, on motion of the Minister, prohibit 
the introduction by that person of any foreign-based information or 
document covered by that notice. 


Related Provisions [subsec. 231.6(8)]: 143.2(13), (14) — Effect of information 
outside Canada on tax shelter investments. 


Selected Cases [subsec. 231.6(8)]: GlaxoSmithkline Inc. v. R., [2003] 4 C.T.C. 
2916 (TCC) (Court has little discretion regarding order once request for information 
has been refused or ignored). 


CRA Audit Manual: 15.5.0: Foreign-based information and documentation. 


Selected Cases [s. 231.6]: eBay Canada Ltd. v. MNR, [2009] 2 C.T.C. 141 (FCA) 
(Electronic information available in Canada on servers outside of Canada was not “for- 
eign-based information”); Saipem Luxembourg S.A. v. Canada (CRA), [2005] 3 C.T.C. 
294 (FCA); leave to appeal to SCC refused 2005 CarswellNat 3949 (Standard is rea- 
sonableness, both as to relationship with administration and enforcement and scope of 
request). 

Definitions [s. 231.6]: “assessment” — 248(1); “Canada” — 255: “carrying on busi- 
ness” — 253; “controlled” — 256(6), (6.1); “documents”, “judge” — 231; “Minister”, 
“non-resident”, “person” — 248(1); “related” — 251(2); “resident in Canada” — 250. 


231.7 (1) Compliance order — On summary application by the 
Minister, a judge may, notwithstanding subsection 238(2), order a 
person to provide any access, assistance, information or document 
sought by the Minister under section 231.1 or 231.2 if the judge is 
satisfied that 


(a) the person was required under section 231.1 or 231.2 to pro- 
vide the access, assistance, information or document and did not 
do so; and 


(b) in the case of information or a document, the information or 
document is not protected from disclosure by solicitor-client 
privilege (within the meaning of subsection 232(1)). 


Income Tax Act 


Related Provisions: 231.5(2)—— Compliance with audit or demand required; 
231.7(2) — Five clear days’ notice required; 231.7(3) — Conditions can be imposed; 
231.7(4) — Contempt of court for failure to comply; 231.7(5) — Appeal of order. 


Information Circulars: 78-10R5: Books and records retention/destruction, 


(2) Notice required — An application under subsection (1) must 
not be heard before the end of five clear days from the day the no- 
tice of application is served on the person against whom the order is 
sought. 


(3) Judge may impose conditions — A judge making an order 
under subsection (1) may impose any conditions in respect of the 
order that the judge considers appropriate. 


(4) Contempt of court — If a person fails or refuses to comply 
with an order, a judge may find the person in contempt of court and 
the person is subject to the processes and the punishments of the 
court to which the judge is appointed. 


(5) Appeal — An order by a judge under subsection (1) may be 
appealed to a court having appellate jurisdiction over decisions of 
the court to which the judge is appointed. An appeal does not sus- 
pend the execution of the order unless it is so ordered by a judge of 
the court to which the appeal is made. fe 

History: S. 231.7 added by 2001, c. 17, s. 183, in force June 14, 2001. 

Selected Cases [s. 231.7]: Comtax International Inc. v. MNR., [2008] 2 C.T.C. 244 
(FC) (Order to assist not affected by pending bankruptcy proposal); MNR v. Singh Lyn 


Ragonetti Bindal LLP, [2006] 1 C.T.C. 113 (FC) (No solicitor-client privilege where 
no advice sought). 


Definitions [s. 231.7]: “clear days” — Interpretation Act 27(1); “document”, 
“judge” — 231; “Minister”, “person” — 248(1). 
CRA Audit Manual: 10.9.0: Compliance order guidelines. 


232. (1) [Solicitor-client privilege] Definitions — In this 
section, 


“custodian” means a person in whose custody a package is placed 
pursuant to subsection (3); 
Related Provisions: 230(2.1) — Books and records. 


“judge” means a judge of a superior court having jurisdiction in the 
province where the matter arises or a judge of the Federal Court; 
Selected Cases [subsec. 232(1)“judge”]: Stasiv Mitton & Smith v. Canada, 
[1989] 1 C.T-C. 171 (Ont SC) (“Judge” does not include a judge of the Ontario Su- 
preme Court appointed pursuant to the Courts of Justice Act); Herman et al. v. Dep. 
A.G, Can., [1978] C.T.C. 728 (SCC) (Judge’s order under provision made in capacity 
of judge, and not subject to review under s, 28 of Federal Court Act). 


“lawyer” means, in the province of Quebec, an advocate or notary 
and, in any other province, a barrister or solicitor; 


Related Provisions: 248(1)“lawyer” — Definition applies to entire Act. 


“officer” means a person acting under the authority conferred by or 
under sections 231.1 to 231.5; 


“solicitor-client privilege” means the right, if any, that a person 
has in a superior court in the province where the matter arises to 
refuse to disclose an oral or documentary communication on the 
ground that the communication is one passing between the person 
and the person’s lawyer in professional confidence, except that for 
the purposes of this section an accounting record of a lawyer, in- 
cluding any supporting voucher or cheque, shall be deemed not to 
be such a communication. 


Selected Cases [subsec. 232(1)“solicitor-client privilege”]: MNR y. Reddy, 
[2006] 3 C.T.C. 17 (FC) (Distinction between communication and certain actions in- 
volving solicitors; privilege applies to former only); Belgravia Investments Ltd. v. R., 
[2002] 3 C.T.C, 482 (FCTD) (Mere possession of document by lawyer does not make it 
privileged and not all communications are privileged); Heath v. Canada, [1990] 2 
C.T.C. 28 (BC SC) (Solicitor’s trust account ledger was “accounting record of a law- 
yer” and excluded from solicitor-client privilege); MNR v. Lawrence, [1989] 1 C.T.C. 
289 (FCTD) (Solicitor-client privilege is lost where prima facie case, of fraud 
established); Visser and MNR, [1989] 1 C.T.C. 192 (PEI SC) (Voluntary disclosure by 
taxpayer of material part of communication implicitly waives privilege); Playfair 
Developments Ltd. v. Dep. MNR, [1985] 1 C.T.C. 302 (Ont SC) (Provision does not 
give judge jurisdiction to determine whether or not communications sought are relevant 
to Minister’s inquiry; “accounting record” interpreted); Brunner and Lay (Canada) Ltd. 
v. Dep. A.G. Can., [1984] C.T.C. 534 (FCTD) (Interoffice memoranda between solici- 
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tors privileged); Kent Steel Products Ltd. v. R., 76,D.T.C. 6253 (Ont SC) (Documents 
related to tax minimization, but not tax fraud, are privileged); Re Goodman,& Carr et 
al., [1968] C.T.C. 484 (Ont SC). (Documents privileged unless definite charge of fraud 
made; communications between solicitor and accountant of taxpayer not privileged); 
Re Missiaen, [1967] C.T.C. 579 (Alta SC) (Communications between solicitor and ac- 
countant not privileged). 


(2) Solicitor-client privilege defence — Where a lawyer is 
prosecuted for failure to comply with a requirement under section 
231.2 with respect to information or a document, the lawyer shall 
be acquitted if the lawyer establishes to the satisfaction of the court 


(a) that the lawyer, on reasonable grounds, believed that a client 
of the lawyer had a solicitor-client privilege in respect of the 
information or document; and 


(b) that the lawyer communicated to the Minister, or some per- 
son. duly authorized to act for the Minister, the lawyer’s refusal 
to comply with the requirement together with a claim that a 
named client-of the lawyer had a solicitor-client privilege in re- 
spect of the information or document. 


Selected Cases [subsec. 232(2)]: Cineplex Odeon Corp. v.Canada, [1994] 2 
C.T.C. 293 (Ont Gen Div) (Inadvertent disclosure without consent of client does not 
operate to waive privilege); Crown Zellerbach Canada Ltd. y. Dep. A.G. Can., [1982] 
C.T.C. 121 (BC SC) (Communications between taxpayer and its. president/counsel 
were privileged to extent made in latter’s capacity as counsel). 


CRA Audit Manual: 10.6.8: Obtaining information from lawyers and notaries; 
10.7.0: Solicitor-client privilege. 


(3) Seizure of certain documents. where _ privilege 
claimed — Where, pursuant to section 231.3, an officer is about to 
seize a document in the possession of a lawyer.and the lawyer 
claims that a named client of the lawyer has a solicitor-client privi- 
lege in respect of that document, the officer shall, without inspect- 
ing, examining or making copies of the document, 


(a) seize the document and place it, together with any other doc- 
ument in respect of which the lawyer at the same time makes the 
same claim on behalf of the same client, in a package and suita- 
bly seal and identify the package; and 


(b) place the package in the custody of the sheriff of the district 
or county in which the seizure was made or, if the officer and 
the lawyer agree in writing on a person to act as custodian, in the 
custody of that person. 


Selected Cases [subsec. 232(3)]: 143471 Canada Inc., Quebec v., [1995] 1 
C.T.C. 27 (SCC) (impounded documents to be kept until constitutionality of impunged 
sections of legislation determined. Protection of individuals preferred to.conyenience of 
Minister); Re Bowlen et al., [1971] C.T.C. 682 (BC SC) (No privilege where prima 
facie case of fraud established). 


(3.1) Examination of certain documents where privilege 
claimed — Where, pursuant to section 231.1, an officer is about to 
inspect or examine a document in the possession of a lawyer or 
where, pursuant to section 231.2, the Minister has required provi- 
sion of a document by a lawyer, and the lawyer claims that a named 
client or former client of the lawyer has a solicitor-client privilege 
in respect of the document, no officer shall inspect or examine the 
document and the lawyer shall 


(a) place the document, together with any other document in re- 
spect of which the lawyer at the same time makes the same 
claim on behalf of the same client, in a package and suitably seal 
and identify the package or, if the officer and the lawyer agree, 
allow the pages of the document to be initialed and numbered or 
otherwise suitably identified; and 


(b) retain it and ensure that it is preserved until it is produced to 
a judge as required under this section and an order is issued 
under this section in respect of the document. 


History: The opening words of subsec. 232(3.1) amended by 1998, c. 19, s. 230, in 
force June 18, 1998: The opening words formerly read: 


(3.1) Where, pursuant to sections 231.1 and 231.2, an officer is about to inspect 
or examine a document in the possession of a lawyer and the lawyer claims that 
a named client of the lawyer has a solicitor-client privilege in respect of that 
document, the officer shall not inspect or examine the document and the lawyer 
shall 


S. 232(5)(b)(i)(B) 


(4) Application to judge — Where a document has been seized 
and placed in custody under subsection (3) or is being retained 
under subsection (3.1), the client, or the lawyer on behalf of the 
client, may 


(a) within 14 days after the day the document was so placed in 
custody or commenced to be so retained apply, on three clear 
days notice of motion to the Deputy Attorney General of Can- 
ada, to a judge for an order 


(i) fixing a day, not later than 21 days after the date of the 
order, and place for the determination of the question 
whether the client has a solicitor-client privilege in respect of 
the document, and 


(ii) requiring the production of the document to the judge at 
that time and. place; 


(b) serve a copy of the order on the Deputy Attorney General of 
Canada and, where applicable, on the custodian within 6 days of 
the day on which it was made and, within the same time, pay to 
the custodian the estimated expenses of transporting the docu- 
ment to and from the place of hearing and of safeguarding it; 
and 


(c) if the client or lawyer has proceeded as authorized by para- 
graph (b), apply at the appointed time and place for an order 
determining the question. 


Related Provisions: Interpretation Act 27(1), (2) — Calculation of days. 


Selected Cases [subsec. 232(4)]: Archean Energy Ltd v. MNR, [1998] 1 C.T.C. 
398 (Alta QB) (Claim for solicitor-client privilege by one taxpayer may preserve claim 
for others in same business transaction); Radke v. MNR, [1996] 3 C.T.C. 86 (BC SC) 
(Documents not privileged where prima facie case of fraud established); Leo Gray v. 
Canada, [1994] 2 C.T.C. 409 (Ont Gen Div) (Course of conduct by Department of 
Justice counsel operated as functional waiver of 14 day period); Solvent Petroleum 
Extraction Inc. v. MNR, [1990] 2 C.T.C. 291 (FCTD) (Order to deliver documents 
under subsec. 232(6) denied where provisions of subsec. 232(4) not observed; judge 
has no jurisdiction to extend 14 day period in para. 232(4)(a)); Vespoli et al. v. R., 
[1982] C.T.C. 418 (FCTD); rev’d in part [1984] C.T.C. 519 (FCA) (Judge has no juris- 
diction under provision to determine relevance of documents or reasonableness of 
seizure); Vespoli et al. v. R., [1982] C.T.C. 365 (FCTD); rev'd on other grounds [1984] 
C.T.C. 519 (FCA) (Application made within delay where notice of motion filed within 
14 days and returnable over one month after date of seizure, the earliest possible date 
after vacation); Cotroneo v. Dep. A.G. Can., [1982] C.T.C. 131 (FCTD) (No privilege 
where prima facie case of fraud established); Cotroneo v. Dep. A.G. Can., [1982] 
C.T.C. 67 (FCTD); aff'd on reconsideration [1982] C.T.C. 131 (FCTD) (Prima facie 
case of fraud requires affidavit evidence on knowledge, not information and belief), Re 
Romeo’s Place Victoria Ltd. et al., [1981] C:T.C.. 380 (FCTD) (Crown not permitted to 
examine documents held to be irrelevant); Edmonds. y. Dep. A.G. Can., [1980] C.T.C. 
192 (Que SC) (Crown’s allegation of possible fraud was insufficient to dislodge 
privilege); Herman et al. y. Dep. AG. Can., [1978] C.T.C. 728 (SCC) (Federal Court 
of Appeal denied jurisdiction to hear an appeal from lower court determination of 
privilege); Easton y. A.G, Can., [1976] C.T.C. 290 (FCA) (Application to set aside 
order for delivery of seized documents to officials of Revenue Canada dismissed where 
neither client nor solicitor applied, under provision, for order determining privilege). 


(5) Disposition of application — An application under para- 
graph (4)(c) shall be heard in camera, and on the application 


(a) the judge may, if the judge considers it necessary to deter- 
mine the question, inspect the document and, if the judge does 
so, the judge shall ensure that it is repackaged and resealed; and 


(b) the judge. shall decide the matter summarily and, 


(i) if the judge is of the opinion that the client has a solicitor- 
client privilege in respect of the document, shall order the 
release of the document to the lawyer, and 


(ii) if the judge is of the opinion that the client does not have 
a solicitor-client privilege in respect of the document, shall 
order 


(A). that the custodian deliver the document to the officer 
or some other person designated by the Commissioner of 
Revenue, in the case of a document that was seized and 
placed in custody under subsection (3), or 


(B) that the lawyer make the document available for in- 
spection or examination by the officer or other person 
designated by the Commissioner of Revenue, in the case 
of a document that was retained under subsection (3.1), 
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and the judge shall, at the same time, deliver concise reasons 
in which the judge shall identify the document without di+ 
vulging the details thereof. 

History: Subsec. 232(5) amended to substitute “Commissioner of Revenue” for “Com- 


missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(iv), proclaimed in 
force December 12, 2005. 


Subsec. 232(5) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(c), proclaimed in 
force November 1, 1999, 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 232(5), by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


(6) Order to deliver or make available — Where a document 
has been seized and placed in custody under subsection (3) or 
where a document is being retained under subsection (3.1) and a 
judge, on the application of the Attorney General of Canada, is sat- 
isfied that neither the client nor the lawyer has made an application 
under paragraph (4)(a) or, having made that application, neither the 
client nor the lawyer has made an application under paragraph 
(4)(c), the judge shall order 


(a) that the custodian deliver the document to the officer or some 
other person designated by the Commissioner of Revenue, in the 
case of a document that was seized and placed in custody under 
subsection (3); or 


(b) that the lawyer make the document available for inspection 
or examination by the officer or other person designated by the 
Commissioner of Revenue, in the case of a document that was 
retained under subsection (3.1). 

History: Subsec. 232(6) amended to substitute “Commissioner of Revenue” for “Com- 


missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(iv), proclaimed in 
force December 12, 2005. 


Subsec. 232(6) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(c), proclaimed in 
force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 232(6), by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


(7) Delivery by custodian — The custodian shall 
(a) deliver the document to the lawyer 


(i) in accordance with a consent executed by the officer or by 
or on behalf of the Deputy Attorney General of Canada or 
the Commissioner of Revenue, or 


(ii) in accordance with an order of a judge under this section; 
or 


(b) deliver the document to the officer or some other person des- 
ignated by the Commissioner of Revenue 


(i) in accordance with a consent executed by the lawyer or 
the client, or 


(ii) in accordance with an order of a judge under this section. 


History: Subsec. 232(7) amended to substitute “Commissioner of Revenue” for “Com- 
missioner of Customs and Revenue” by 2005, c. 38, subpara. 140(e)(iv), proclaimed in 
force December 12, 2005. 


Subsec. 232(7) amended to substitute “Commissioner of Customs and Revenue” for 
“Deputy Minister of National Revenue” by 1999, c. 17, para. 167(c), proclaimed in 
force November 1, 1999. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 
Revenue for Taxation” in subsec. 232(7), by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994. 


(8) Continuation by another judge — Where the judge to 
whom an application has been made under paragraph (4)(a) cannot 
for any reason act or continue to act in the application under para- 
graph (4)(c), the application under paragraph (4)(c) may be made to 
another judge. 


(9) Costs — No costs may be awarded on the disposition of any 
application under this section. 


(10) Directions — Where any question arises as to the course to 
be followed in connection with anything done or being done under 


Income Tax Act 


this section, other than subsection (2), (3) or (3.1), and there is no 
direction in this section with respect thereto, a judge may give such 
direction with regard thereto as, in the judge’s opinion, is most 
likely to carry out the object of this section of allowing solicitor- 
client privilege for proper purposes. 


(11) Prohibition — The custodian shall not deliver a document to 
any person except in accordance with an order of a judge ora con- 
sent under this section or except to any officer or servant of the 
custodian for the purposes, of safeguarding the document. 


(12) Idem — No officer shall inspect, examine or seize a document 
in the possession of a lawyer without giving the lawyer a reasonable 
opportunity of making a claim under this section. 


(13) Authority to make copies — At any time while a docu- 
ment is in the custody of a custodian under this section, a judge 
may, on an ex parte application of the lawyer, authorize the lawyer 
to examine or make a copy of the document in the presence of the 
custodian or the judge by an order that shall contain such provisions 
as may be necessary to ensure that the document is repackaged and 
that the package is resealed without alteration or damage. 


(14) Waiver of claim of privilege — Where a lawyer has, for the 
purpose of subsection (2), (3) or (3.1), made a claim that a named 
client of the lawyer has a solicitor-client privilege in respect of. in- 
formation or a document, the lawyer shall at the same time commu- 
nicate to the Minister or some person duly authorized to act for the 
Minister the address of the client last known to the lawyer’so that 
the Minister may endeavour to advise the client of the claim of priv- 
ilege that has been made on the client’s behalf and may thereby 
afford the client an opportunity, if it is practicable within the’ time 
limited by this section, of waiving the claim of privilege before the 
matter is to be decided by a judge or other tribunal. 


(15) Compliance — No person shall hinder, molest or interfere 
with any person doing anything that that person is authorized to do 
by or pursuant to this section or prevent or attempt to prevent any 
person doing any such thing and, notwithstanding any other Act or 
law, every person shall, unless the person is unable to do. so, do 
everything the person is required to do by or. pursuant to. this 
section. 


Related Provisions: 238(1) — Punishment for failing to comply. 


Selected Cases [s. 232]: Lavallee, Rackel & Heintz v. R., [2002] 4°C. B.C. 143 
(SCC) (Criminal Code s. 488.1 unconstitutional, violating solicitor-client privilege). 
Definitions [s. 232]: “clear days” — Interpretation Act 27(1); “Commissioner of 
Revenue” — Canada Agency Act s. 25; “county” — Interpretation Act 35(1); “custo- 
dian” — 232(1); “Federal Court” — Federal Courts Act s. 4; “judge”, “lawyer” — 
232(1); “Minister” — 248(1); “officer” — 232(1); “person” — 248(1); “province” — 
Interpretation Act 35(1); “record” — 248(1); “servant” — 248(1) (under “employ- 
ment”); “solicitor-client privilege” — 232(1); “superior court”, “writing” — Interpre- 
tation Act 35(1). 


Information Circulars [s. 232]: 73-10R3: Tax evasion. 


233. (1) Information return — Every person shall, on written de- 
mand from the Minister served personally or otherwise, whether or 
not the person has filed an information return as required by this 
Act or the regulations, file with the Minister, within such reasonable 
time as is stipulated in the demand, the information return if it has 
not been filed or such information as is designated in the demand. 
Related Provisions: 150(2) — Demands for returns; 162 — Penalties: 244(5) — 
Proof of service by mail; 244(6)— Proof of personal service; 248(7)(a) — Mail 
deemed received on day mailed. ' 
Regulations: 200-233 (information returns). 


(2) Partnerships — Every partnership shall, on written’ demand 
from the Minister served personally or otherwise on any member of 
the partnership, file with the Minister, within such reasonable time 
as is stipulated in the demand, an information return required under 
section 233.3, 233.4 or 233.6. 


Related Provisions: 150(2)— Demands for returns: 162 — Penalties; '233(3) — 
Tiers of partnerships; 244(5) — Proof of service by mail; 244(6) — Proof of personal 
service; 244(20)(b)— Service of documents on partnerships; 248(7)(a) — Mail 
deemed received on day mailed. 
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(3) Application to members of partnerships — For the pur- 
poses of this subsection and subsection (2), a person who is a mem- 
ber of a partnership that is a member of another partnership is 
deemed to be a member of the other partnership. 


History: S. 233 amended by 1997, c. 25, s. 68, applicable to returns required to be 
filed on or before a day that is after April 29, 1998. S. 233 formerly read: 


233. Information return — Every person shall, on written demand from the 
Minister served personally or otherwise, whether or not the person has filed an 
information return as required by this Act or a regulation, file with the Minister, 
within such reasonable time as is stipulated in the demand, such information as is 
designated therein. 


S. 233 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 134. S. 233 formerly read: 


233. Every person shall, on demand from the Minister, served personally or by 
registered mail, and whether or not the person has filed an information return as 
required by a regulation made under paragraph 221(1)(d), file with the Minister, 
within such reasonable time as may be stipulated in the demand, such informa- 
tion as is designated therein. 

Definitions [s. 233]: “Minister” — 248(1); “person”, “regulation” — 248(1). 


Information Circulars [s. 233]: 77-9R: Books, records and other requirements for 
taxpayers having foreign affiliates. 


233.1. [Reporting transactions. with related non-re- 
sidents] — (1) Definitions — The definitions in this subsection 
apply in this section. 


“reportable transaction” means 
(a) in the case of 


(i) a reporting person for a taxation year who is not resident 
in Canada at any time in the year, or 


(ii) a reporting partnership for a fiscal period no member of 
which is resident in Canada in the period, 


a transaction or series of transactions that relate in any manner 
whatever to a business carried. on in.Canada by the reporting 
person or partnership in the year or period or a preceding taxa- 
tion year or period; and 


(b) in any other case, a transaction or series of transactions that 
relate in any manner whatever to a business carried on by a re- 
porting person (other than a business carried on by a reporting 
person as a member of a partnership) or partnership in a taxation 
year or fiscal period. 

Related Provisions: 248(10) — Series of transactions. 


“reporting partnership” for a fiscal period means a partnership 
(a) a member of which is resident in Canada in the period; or 
(b) that carries on a business in Canada in the period. 


“reporting person” for a taxation year means a person who, at any 
time in the year, 


(a) is resident in Canada; or 


(b) is non-resident and carries on a business (other than a busi- 
ness carried on as a member of a partnership) in Canada. 


“transaction” includes an arrangement or event. 


Related Provisions [233.1(1)“transaction”]: 245(1)“transaction’’ — Parallel def- 
inition under GAAR; 247(1) — Parallel definition re transfer pricing. 


(2) Reporting person’s information return — Subject to sub- 
section (4), a reporting person for a taxation year shall, on or before 
the reporting person’s filing-due date for the year, file with the Min- 
ister, in respect of each non-resident person with whom the report- 
ing person does not deal at arm’s length in the year and each part- 
nership of which such a non-resident person is a member, an 
information return for the year in prescribed form containing pre- 
scribed information in respect’ of the reportable transactions in 
which the reporting person and the non-resident person or the part- 
nership, as the case may be, participated in the year. 

Related Provisions: 152(4)(b)(iii) — Reassessment period extended by 3 years re 
non-arm’s length transactions with non-residents; 162(7), (10), (10.1) — Penalty for 
failure to file; 163(2.4)(a) — Penalty of $24,000 for false statement or omission; 
233.2-233.7 — Foreign reporting requirements; 247 — Transfer pricing rules; Canada- 
U.S. Tax Treaty:Art. IX — Adjustments on non-arm’s length transactions. 


S. 233.2(1) exe 


CRA Audit Manual: 15.8.0: Non-arm’s length transactions’ with non-residents, 
15.10.7: T106 audit guide. 


Forms: T106: Information return of non-arm’s length transactions with non-residents. 


(3) Reporting partnership’s information return — Subject to 
subsection (4), a reporting partnership for a fiscal period shall, on or 
before the day on or before which a return is required by section 
229 of the Income Tax Regulations to be filed in respect of the pe- 
riod or would be required to be so filed if that section applied to the 
reporting partnership, file with the Minister, in respect of each non- 
resident person with whom the reporting partnership, or a member 
of the reporting partnership, does not deal at arm’s length in the 
period and each partnership of which such a non-resident person is 
a member, an information return for the period in prescribed form 
containing prescribed information in respect of the reportable trans- 
actions in which the reporting partnership and the non-resident per- 
son or the partnership, as the case may be, participated in the 
period. 

Related Provisions: 152(4)(b)(iii) — Reassessment period extended by 3 years re 
non-arm’s length transactions with non-residents; 162(7), (10), (10.1) — Penalty for 
failure to file; 163(2.4)(a) — Penalty of $24,000 for false statement or omission; 
233.1(5) — Tiers of partnerships; 233.2-233.7 — Foreign reporting requirements, 
247 — Transfer pricing rules; Canada-U.S. Tax Treaty:Art. I< — Adjustments on non- 
arm’s length transactions. 


(4) De minimis exception — A reporting person or partnership 
that, but for this subsection, would be required under subsection (2) 
or (3) to file an information return for a taxation year or fiscal pe- 
riod is not required to file the return unless the total of all amounts, 
each of which is the total fair market value of the property or ser- 
vices that relate to a reportable transaction in which the reporting 
person or partnership and any non-resident person with whom the 
reporting person or partnership, or a member of the reporting part- 
nership, does not deal at arm’s length in the year or period, or a 
partnership of which such a non-resident person is a member, as the 
case may be, participated in the year or period, exceeds $1,000,000. 


(5) Deemed member of partnership — For the purposes of this 
section, a person who is a member of a partnership that is a member 
of another partnership is deemed to be a member of the other 
partnership. 


History [s. 233.1]: S. 233.1 amended by 1998, c. 19, s. 231, applicable to taxation 
years and fiscal periods that begin after 1997. S. 233.1 formerly read: 


233.1 Information return with respect to certain non-resident persons — 
Every corporation that, at any time in a taxation year, was resident in Canada or 
carried on business in Canada’ shall, in respect of each non-resident person with 
whom it was not dealing at arm’s length at any time in the year, file with the 
Minister, within 6 months from the end of the year, an annual information return 
for the year in prescribed form and containing prescribed information in respect 
of transactions with that person. 
Definitions [s. 233.1]: “amount” — 248(1); “arm’s length” — 251(1); “business” — 
248(1); “Canada” — 255; “carries on a business in Canada”, “carry on business in Can- 
ada” —253; “filing-due date” —248(1); “fiscal period” — 249.1; “Minister”, “non- 
resident” — 248(1); “person”, “prescribed”, “property” — 248(1); “reportable transac- 


tion”, “reporting partnership”, “reporting person” — 233.1(1); “resident in Canada“ — 


250; “series” — 248(10); “taxation year” — 249; “transaction” — 233.1(1). 


Information Circulars [s. 233.1]: 87-2R: International transfer pricing; 77-9R: 
Books, records and other requirements for taxpayers having foreign affiliates. 


233.2 [Reporting transfers or loans to foreign trusts] — (1) 
Definitions — The definitions in this subsection apply in this 
section. 
“exempt trust” means 
(a) a trust that is governed by a foreign retirement arrangement, 
(b).a trust that 
(i) is resident in a country under the laws of which an income 
tax is imposed, 
(ii) is exempt under the laws referred to in subparagraph (i) 
from the payment of income tax to the government of that 
country, 
(iii) is established principally in connection with, or the prin- 
cipal purpose of which is to administer or provide benefits 
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under, one or more superannuation, pension or retirement 
funds or plans or any funds or plans established to provide 
employee benefits, and 


(iv) is either 


(A) maintained primarily for the benefit of non-resident 
individuals, or 


(B) governed by an employees profit sharing plan; or 
(c) a trust 


(1) where the interest of each beneficiary under the trust is 
described by reference to units, and 


(ii) that complies with prescribed conditions. 


Related Provisions: 233.6(2)(a) — No reporting required on distribution from cer- 
tain exempt trusts. 


Regulations: Reg. 4801.1 (prescribed conditions for subpara. (c)(ii)). 


“specified beneficiary” at any time under a trust means 


(a) any person beneficially interested in the trust who is not at 
that time 


(i) a mutual fund corporation, 
(ii) a non-resident-owned investment corporation, 


(iii) a person (other than a trust) all of whose taxable income 
for the person’s taxation year that includes that time is ex- 
empt from tax under Part I, 


(iv) a trust all of the taxable income of which for its taxation 
year that includes that time is exempt from tax under Part I, 


(v) a mutual fund trust, 


(vi) a trust described in any of paragraphs (a) to (e.1) of the 
definition “trust” in subsection 108(1), 


(vii) a registered investment, 


(viii) a trust in which all persons beneficially interested are 
persons described in subparagraphs (i) to (vii), 


(ix) a particular person who is beneficially interested in the 
trust solely because the particular person is beneficially inter- 
ested in an exempt trust or a trust described in this subpara- 
graph or any of subparagraphs (iv) to (vi), nor 


(x) a particular person who is beneficially interested in the 
trust only because of a right that is subject to a contingency, 
where at that time the identity of the particular person as a 
person beneficially interested in the trust is impossible to de- 
termine; or 


(b) any person described at that time in any of subparagraphs 
(a)(i) to (x) who is beneficially interested in the trust, where it is 
reasonable to consider that the person became beneficially inter- 
ested in the trust as part of a transaction or event or series of 
transactions or events one of the purposes of which is to limit 
the reporting in respect of the trust that would, but for this para- 
graph, be required under subsection (4). 


Proposed Repeal — 233.2(1)“specified beneficiary” 


Application: The August 27, 2010 draft legislation (Part 1 — NRTs), subsec. 20(1), 
will repeal the definition “specified beneficiary” in subsec. 233.2(1), applicable to re- 
turns in respect of trust taxation years that end after 2006, and to returns in respect of 
an earlier taxation year of a trust if subsec. 94(3), as amended, applies to the trust for 
that earlier taxation year. : 


Technical Notes (Sept. 10, 2010): Existing section 233.2 requires certain persons 
who have made transfers or loans to a “specified foreign trust”, or to a non-resident 
corporation that is a controlled foreign affiliate of such a trust, to file annual informa- 
tion returns with respect to the trust. A “specified foreign trust”, as defined in subsec- 
tion 233.2, includes a trust with a “specified beneficiary” resident in Canada. As de- 
fined in subsection 233.2(1), a “specified beneficiary” is generally any beneficiary 
under the trust with the exception of persons listed in subparagraphs (a)(i) to (x) of the 
definition. For a return to be required to be filed as a consequence of a transfer or loan, 
it is necessary to have a “non-arm’s length indicator’, as set out in subsection 233.2(2), 
apply in respect of the transfer or loan. One of the cases where a “non-arm’s length 
indicator” applies in respect of a transfer to a trust is where the transferor is a “‘speci- 
fied beneficiary” under the trust. Subsection 233.2(3) provides a look-through rule so 
that, where a partnership transfers property, it is considered to have been transferred by 
members of the partnership. 2 
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: .2, given that the rule in para 
_ amended subsection 233.2(2). quently, sut ep 


Related Provisions: 248(10) — Series of transactions: 248(25) — Extended mean- 
ing of “beneficially interested”. 


“specified foreign trust” at any time means a trust (other than an 
exempt trust) that is non-resident at that time where either 


(a) there is a specified beneficiary under the trust who at that 
time 
(i) is resident in Canada, 


(ii) is a corporation or trust with which a person resident in 
Canada does not deal at arm’s length, or 


(iii) is a controlled foreign affiliate of a person resident in 
Canada; or 


(b) at that time the terms or conditions of the trust or any ar- 
rangement in respect of the trust 


(i) permit persons (other than persons described in any of 
subparagraphs (a)(i) to (viii) of the definition “specified ben- 
eficiary”) who are not beneficially interested in the trust at 
that time to become, because of the exercise of any discretion 
by any person or partnership, beneficially interested in the 
trust after that time, or 


(1i) allow property to be distributed, directly or indirectly, to 
another trust that immediately after the receipt of the distri- 
bution can reasonably be expected to be a specified foreign 
trust. 


Proposed Repeal — 233.2(1)“specified foreign trust” _ 
Application: The August 27, 2010 draft legislation | Part | —NRTs ec. 20(1), 
will repeal the definition “specified beneficiary” in subsec. 233,2(1), appli le to re- 
turns in respect of trust taxation years that end after 2006, and to returns in respect of 
an earlier taxation year of a trust if subsec. 94(3), as amended, applies to the trust for 
that earlier taxation year. eo onpberueet | a 
Technical Notes (Sept. 10, 2010): See under 233.2(1)"specified beneficiary’. 


Related Provisions: 248(25) — Extended meaning of “beneficially interested”, 


(2) Non-arm’s length indicators — For the purpose of this 
section, 
(a) a non-arm’s length indicator applies to a trust at a particular 
time with respect to a transfer of property made at an earlier 
time to the trust or a corporation where 
(i) immediately after the earlier time the transferor was 
(A) a specified beneficiary under the trust, 


(B) a person related to a specified beneficiary under the 
trust, 
(C) an uncle, aunt, nephew or niece of a specified benefi- 
ciary under the trust, or 
(D) a trust or corporation that had, directly or indirectly in 
any manner whatever, previously acquired the transferred 
property from a person described in clause (A), (B) or 
(C), 

(ii) the fair market value at the earlier time of the transferred 

property was greater than the amount, if any, by which 
(A) the total fair market value at the earlier time of the 
consideration, if any, given to the transferor for the trans- 
fer of property at the earlier time 

exceeds 


(B) the portion of the total described in clause (A) that is 
attributable to the fair market value of an interest as a 
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beneficiary in the trust or a share or debt issued by the 
corporation, 
(iii) the consideration received by the transferor in respect of 
the transfer included indebtedness on which 


(A) interest was not charged in respect of a period that 
began before the particular time, 


(B) interest was charged in respect of a period that began 
before the particular time at a rate that was less than the 
lesser of 


(I) the prescribed rate that was in effect at the earlier 
time, and 


(II) the rate that would, having regard to all the cir- 
cumstances, haye been agreed on. at, the earlier time 
between parties dealing with each other at arm’s 
length, 


(C) any interest that was payable at the end of any calen- 
dar year that ended at or before the particular time was 
unpaid on the day that is 180 days after the end of that 
calendar year, or 


(D) the amount of interest that was payable at the end of 
any calendar year that ended at or before the particular 
time was paid on or before the day that is 180 days after 
the end of that calendar year and it is established, by sub- 
sequent events or otherwise, that the payment was made 
as part of a series of loans or other transactions and 
repayments, 


(iv) the property transferred was a share of the capital stock 
of a corporation or an interest in another trust and a specified 
beneficiary under the trust is related to the corporation or the 
other trust or would be so related if paragraph 80(2)G) ap- 
plied for the purposes of this subparagraph, or 


(v) the transfer was made as part of a series of transactions or 
events one of the purposes of which was to avoid the applica- 
tion of this paragraph; and 
(b) a non-arm’s length indicator applies to a trust at a particular 
time with respect to a loan made at an earlier time where 


(i) interest was not charged on the loan in respect of a period 
that began before the particular time, 


(ii) interest was charged on the loan in respect of a period 
that began before the particular time at a rate that was less 
than the lesser of 


(A) the prescribed rate that was in effect at the earlier 
time, and 


(B) the rate that would, having regard to all the circum- 
stances, have been agreed on at the earlier time between 
parties dealing with each other at arm’s length, 


(iii) any interest on the loan that was payable at the end of 
any calendar year that ended at or before the particular time 
was unpaid on the day that is 180 days after the end of that 
calendar year, 


(iv) the amount of interest on the loan that was payable at the 
end of any calendar year that ended at or before the particular 
time was paid on or before the day that is 180 days after the 
end of that calendar year and it is established, by subsequent 
events or otherwise, that the payment was made as part of a 
series of loans or other transactions and repayments, or 


(v) the loan was made as part of a series of transactions or 
events one of the purposes of which was to avoid the applica- 
tion of this paragraph. 


_ Proposed Amendment — 233.2(2) 


(2) Rule of application —In this section and paragraph | 


233.5(c.1), subsections | ) 
that the references to the expression “(other than restricted pro- 
perty)” in the definition “arm’s length transfer” in subsection 
94(1) are to be read-as references to the expression “(other than 


94(1), (2) and (10) to (13) apply, excep 


S. 233.2(4)(e) 


read without reference to paragraph 4801(b), a share of the capital 
stock of a mutual fund corporation, or a particular share of the | 
capital stock of a corporation (other than a closely-held corpora- 
tion) which particular share is identical to a share that is, at the 
transfer time, of a class that is listed on a designated stock 
exchange)”. _ : 
Application: The August 27, 2010 draft legislation (Part | — NRTs), subsec. 20(2), 
will amend subsec. 233.2(2) to read as above, applicable to returns in respect of trust 
taxation years that end after 2006, and to returns in respect of an earlier taxation year 
of a trust if subsec. 94(3), as amended, applies to the trust for that earlier taxation 
year. However, the reference to “designated stock exchange” in subsec. 233.2(2) is in 
its application to a time that is before December 14, 2007 to be read as a reference to 
“prescribed stock exchange”. L — 


Technical Notes (Sept. 10, 2010): See under 233.2(1) “specified beneficiary”. 
Related Provisions: 248(12) — Identical properties. 


Related Provisions: 233.2(3)— Property, transferred, or lent by partnership; 
248(10) — Series of transactions or events; 252(2) — Extended meaning of “uncle”, 
“aunt”, “nephew” and “niece”. 


Regulations: Reg. 4301(c) (prescribed rate of interest for 23312(2)(a)(iii)(B)() and 
233.2(2)(b)(1i)(A). 


(3) Partnerships — For the purpose of this section, where pro- 
perty is transferred or lent at any time by a partnership, the property 
is deemed to have been transferred or lent at that time by each of 
the members of the partnership. 


. _ Proposed Repeal — 233.2(3) 
Application: The August 27, 2010 draft legislation (Part | — NRTs), subsee. 202), 
will repeal subsec. 233.2(3), applicable to returns in respect of trust taxation years that 
end after 2006, and to returns in respect of an earlier taxation year of a trust if subsec. 
94(3), as amended, applies to the trust for that earlier taxation year. 
Technical Notes (Sept. 10, 2010): See under 233.2(1)“specified beneficiary”. 


(4) Filing information on specified foreign trusts — Where 


(a) at any time (in this subsection referred to as the “transfer 
time”) before the end of a trust’s taxation year (in this subsec- 
tion referred to as the “trust’s year’), property was transferred or 
lent, either directly or indirectly in any manner whatever, by any 
person (in this subsection referred to as the “transferor™) to 


(i) the trust, or 


(ii) a corporation that, at the transfer time, would have been a 
controlled foreign affiliate of the trust if the trust had been 
resident in Canada, 


(b) the trust was a specified foreign trust at any time in the 
trust’s year, and 


(c) anon-arm’s length indicator applied to the trust at the end of 
the trust’s year in respect of the transfer or loan, 


the following rules apply: 


(d) where the transferor is resident in Canada at the end of the 
trust’s year, the transferor shall make an information return in 
respect of the trust’s year in prescribed form and file it with the 
Minister on or before the transferor’s filing-due date for the 
transferor’s taxation year that includes the end of the trust’s 
year, and 


(e) where 


(i) the transferor was, at the transfer time, a corporation that 
would have been a controlled foreign affiliate of a particular 
person if the particular person had been resident in Canada, 
and 


(ii) the particular person is resident in Canada at the end of 
the trust’s year, 


the particular person shall make an information return in respect 
of the trust’s year in prescribed form and file it with the Minister 
on.or before the filing-due date for the particular person’s taxa- 
tion year that includes the end of the trust’s year. 
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(4) Filing information on foreign trusts — A person shall _ 


file an information return in prescribed form, in respect of a taxa- 


tion year of a particular trust (other than an exempt trust or a trust 

described in any of paragraphs (c) to (h) of the definition “exempt — 
foreign trust” in subsection 94(1)) with the Minister on or before — 
the person’s filing-due date for the person’s taxation year in which | 


the particular trust’s taxation year ends if 


(a) the particular trust is non-resident at a specified time in that 


taxation year of the particular trust; _ 


(b) the person is a contributor, a connected contributor or a 


resident contributor to the particular trust; and 
(c) the person oe 
(i) is resident in Canada at that specified time, and 
Gi) is not, at that specified time, eo 
(A) a mutual fund corporation, 
(B) an exempt person, 
(C) a mutual fund trust, 


(D) a trust described in any of paragraphs (a) to (e.1) of 
the definition “trust” in subsection 108(1), 


(E) a registered investment, 


(F) a trust in which all persons beneficially interested 
are persons described in clauses (A) to (E), or 


(G) a contributor to the particular trust by reason only of 
being a contributor to. another trust that is resident in 
Canada and is described in any of clauses (B) to (PF). 


Application: The August 27, 2010 draft legislation (Part 1 — NRTs), subsec. 20(3), 
will amend subsec. 233.2(4) to read as above, applicable to returns in respect of trust 
taxation years that end after 2006, and to returns in respect of an earlier taxation year 
of a trust if subsec, 94(3), as amended, applies to the trust for that earlier taxation 
year. 


A return required to be filed by a person because of subsec. 233.2(4) is deemed to 
have been filed with the Minister of National Revenue ona timely basis if it is filed 
with the Minister of National Revenue on or before the person’s filing-due date for 
the person’s taxation year that includes the day on which this draft legislation is as- 
sented to. 


Technical Notes (Sept. 10, 2010): Under amended subsection 233.2(4), report- 
ing will generally be required for a taxation year of a person if the person is a “con- 
tributor”, “connected contributor” or “resident contributor” to a trust that is non-resi- 
dent at a “specified time” in the taxation year, of the trust, that ends in that taxation 
year of the taxpayer. Because of amended subsection 233.2(2), the expressions “‘con- 
tributor’, “contribution”, “connected contributor”, “resident contributor” and “speci- 
fied time” generally carry the same meaning as in new section 94 (including by refer- 
ence to deeming rules such as, for example, 94(12) and (13)), with most of the same 
exceptions for “arm’s length transfers” contained in the definition of that expression 
in subsection 94(1). However, the exception in that definition against transfers of 
“restricted property” (as defined in subsection 94(1)) is extended to apply to most 
transfers described in paragraph 94(2)(g) (unless the transfer involves, generally, an 
issuance of a unit or share from a mutual fund trust, a mutual fund corporation or a 
corporation other than a closely-held corporation, as the case may be). This more 
constrained meaning of “arm’s length transfer’ for these purposes ensures that a 
broader category of transfers and loans are treated as contributions in determining 
whether a person is a contributor for the purposes of subsections 233.2(4) and (4.1). 
It should be noted that amended subsection 233.2(2) also apples for the purpose of 
new paragraph 233.5(c.1). 


New subparagraph 233.2(4)(c)(ii) sets out a list of persons for whom reporting obli- 
gations are not imposed. This list is consistent with the list of beneficiaries who are 
not treated as “specified beneficiaries” under the existing rules in section 233.2. The 
exclusion in clause 233.2(4)(c)(ii)(G) for a particular person resident in Canada who 
has made a contribution to a trust described in any of clauses (B) to (F) ensures that 
the particular person does not have a reporting obligation solely by reason of the 
particular person's contribution to a trust described in any of clauses (B) to (F). How- 
ever, the particular person would have a reporting obligation if, in addition to a con- 
tribution to a trust described in any of clauses (B) to (F), the particular person made 
another contribution to the trust. 


Amended subsection 233.2(4) also exempts contributors from filing information re- 
turns under section 233.2 with regard to trusts described in any of paragraphs (c) to 
(h) of the new definition “exempt foreign trust” in subsection 94(1). For more infor- 
mation in this regard, see the commentary on that definition. 


These amendments generally apply to returns in respect of trust taxation years that 
end after 2006. They also apply to returns in respect of an earlier taxation year of a 
trust if new subsection 94(3) applies (because of a valid election by the trust under 
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the coming-into-force provision for new section 94) to that earlier taxation year. A — 
return required to be filed by a person because of amended subsection 233.2(4) is 
deemed to have been filed with the Minister on a timely basis if it is filed with the _ 
Minister on or before the person’s filing-due date for the person’ S taxation year that _ 
includes the day on which the new rules are assentedtg i 


Related Provisions: 94(7)(b) [proposed] — Limitation on person’s liability for 
trust’s tax when return filed; 162(10), (10.1) — Penalty for failure to file; 
163(2.4)(b) — Minimum $24,000 penalty for false statement or omission; 220(2.1) — 
Waiver of filing requirement; 220(3) — Extension of time to file return; 233.2(2) — 
Application of non-resident trust rules; 233.2(4.1) — Similar arrangements; 
233.2(5) — Election to use other person’s information return; 233.3(3) — Requirement 
to file return re foreign property; 233.5 — Due diligence exception; 233.6(2)(b) — No 
return required on distribution from trusts where return required under 233.2; 233.7 — 
No requirement to file in first year of immigration; 248(25.1) — Transfer to non-resi- 
dent bare trust. 


I.T. Technical News: 43 (taxation of Roth IRAs). 


CRA Audit Manual: 15.7.0: Foreign reporting requirements; 15.10.8: Foreign report- 
ing audit guide; 28.2.4: Foreign reporting — penalties and offences. 


Forms: T1141: Information return re transfers or loans to a non-resident trust. 


Proposed Addition — 233.2(4.1) 


(4.1) Similar arrangements — In this section and sections 162, 
163 and 233.5, a person’s obligations under subsection (4) (except — 
to the extent that they are waived in writing by the Minister) are to 
be determined as if a contributor described in paragraph (4)(b) 
were any person who had transferred or loaned property, an ar- 
rangement or entity were a non-resident trust throughout the cal- 
endar year that includes the time referred to in paragraph (a) and 
that calendar year were a taxation year of the arrangement or en- 
tity, if . 
(a) the person at any time, directly or indirectly, transferred or 
loaned the property to be held ies 


(i) under the arrangement and the arrangement is governed 
by the laws of a country or a political subdivision of a 
country other than Canada or exists, was formed or organ- 
ized, or was last continued under the laws of a country or a 
political subdivision of a country other than Canada, or 


(ii) by the entity and the entity is a non-resident entity (as 
defined by subsection 94.1(2)); 


(b) the transfer or loan is not an arm’s length transfer; _ 


(c) the transfer or loan is not solely in exchange for property 
that would be described in paragraphs (a) to (i) of the defini- 
_tion “specified foreign property” in subsection 233,3(1) if that 
definition were read without reference to paragraphs (j) to (q); 


(d) the arrangement or entity is not a trust in respect of which 
the person would, if this Act were read without reference to 
this subsection, be required to file an information return for a 


taxation year that includes that time; and 


(e) the arrangement or entity is, for a taxation year or fiscal 
period of the arrangement or entity that includes that time, not 


(i) an exempt foreign trust (as defined in subsection 94(1)), 


(ii) a foreign affiliate in respect of which the person is a 
reporting entity (within the meaning assigned by subsection 
233.4(1)), or bagonpl 


(iii) an exempt trust. 


Application: The August 27, 2010 draft legislation (Part 1 — NRTs), subsec, 20(3), 
will add subsec. 233.2(4.1), applicable to returns in respect of trust taxation years 
that end after 2006, and to returns in respect of an earlier taxation year of a trust if 
subsec, 94(3), as amended, applies to the trust for that earlier taxation year, 


Technical Notes (Sept. 10, 2010): New section 94 sets out new rules governing — 
the taxation of non-resident trusts. However, the deeming provisions in subsection 
94(3) apply only to arrangements that are considered to be trusts for Canadian in- 
come tax purposes. In some cases, there may be doubt as to whether a given arrange- 
ment is a trust for Canadian income tax purposes. oo 

New subsection 233.2(4.1), in combination with subsection 233.2(4), extends the fi 
ing obligation under subsection 233.2(4) in respect of trusts so that it also applies i 
respect of certain entities or arrangements for which reporting is not otherwise 
quired. One of the key objectives of subsection 233.2(4.1) is to ensure that claims — 
that section 94 does not apply can be reviewed by the CRA oo 
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(5) Joint filing — Where information returns in respect of a trust’s 
taxation year would, but for this subsection, be required to be filed 
under subsection (4) by a particular person and another person, and 
the particular person identifies the other person in an election filed 
in writing with the Minister, for the purposes of applying this Act to 
the particular person 


(a) the information return filed by the other person shall be 
treated as if it had been filed by the particular person; 


(b) the information required to be provided with the return by 
the particular person shall be deemed to be the information re- 
quired to be provided by the other person with the return; 


(c) the day on or before which the return is required to be filed 
by the particular person is deemed to be the later of the day on 
or before which ; 


(i) the return would, but for this subsection, have been re- 
quired to have been filed by the particular person, and 


(ii) the return is required to have been filed by the other per- 
son; and 


(d) each act and omission of the other person in respect of the 
return is deemed to be an act or omission of the particular 
person. 
History [s. 233.2]: Subpara. (b)(iv) of the definition “exempt trust” in subsec. 
233.2(1) amended by 1998, c. 19, subsec, 232(1), applicable to returns in respect of 
trusts’ taxation years that begin after 1995. Subpara. (b)(iv) of the definition formerly 
read: 
(iv) is maintained primarily for the benefit of non-resident individuals; or 
The portion of para. (b) of the definition “specified foreign trust” in subsec. 233.2(1) 
before subpara. (ii) and para. 233.2(4)(c), amended by the said c. 19, subsecs. 232(2), 


S..233.3(1) spe 


(3), applicable after November 1997. The portion of para. (b) of the definition “speci- 
fied foreign trust” before subpara. (ii) and para. 233.2(4)(c) formerly read: 
(b) at that time the terms of the trust 
(i) permit persons (other. than, persons described in any of subparagraphs 
(a)(i) to (viii) of the definition “specified beneficiary”) to be added as bene- 
ficiaries under the trust after that time who are not beneficially interested in 
_the trust at that time and who may be resident in Canada at the time of being 

so added, or 


(c) unless paragraph (b) of the definition “specified foreign trust” in subsection 
(1) applies, a non-arm’s length indicator applied to the trust at the end of the 
trust’s year with respect to the transfer or loan, 


S. 233.2 added by 1997, c. 25, s. 69, applicable to returns in respect of trusts’ taxation 
years that begin after 1995, except that such a return in respect of a taxation year that 
ends in 1996, 1997 or 1998 is required to be filed on or before the later of 
(a) April 30, 1998, and 
(b) the day on or before which the return is otherwise required to be filed. 

Definitions [s. 233.2]: “amount” — 248(1); “arm’s length” — 251(1); “arm’s length 
transfer” —94(1): “aunt” — 252(2)(e); “beneficially interested” — 248(25); “calendar 
year” — Interpretation Act 37(1)(a); “Canada” — 255, Interpretation Act 35(1); “con- 
nected contributor’, “contributor” —94(1); “controlled foreign affiliate’ — 95(1), 
248(1); “corporation” — 248(1), Interpretation Act 35(1); “designated stock ex- 
change” — 248(1), 262; “exempt foreign trust” — 94(1); “exempt trust” — 233.2(1); 
“employee” — 248(1); “employees profit sharing plan” — 144(1), 248(1); “filing-due 
date” — 248(1); “fiscal period” — 249.1; “foreign affiliate’ — 95(1),-248(1); “foreign 
retirement arrangement” — 248(1), Reg. 6803; “identical” — 248(12), “individual”, 
“Minister” — 248(1); “mutual fund corporation” —131(8), (8.1), 248(1); “mutual 
fund trust” — 132(6)-(7), 132.2(3)(n), 248(1); “nephew”, “niece” — 252(2)(g); “non- 
arm’s length indicator” — 233.2(2); “non-resident” — 248(1); “non-resident-owned in- 
vestment corporation” — 133(8), 248(1); “person”, “prescribed” — 248(1); “pre- 
scribed rate” — Reg. 4301; “property” — 248(1); “registered investment’ — 204.4(1), 
248(1); “related” — 251(2); “reporting entity” — 233.4(1); “resident” — 250; “resi- 
dent. in Canada” —250; “resident contributor” —94(1); “‘series’” — 248(10); 
“share” — 248(1); “specified beneficiary” — 233.2(1); “specified foreign property” — 
233.3(1); “specified foreign trust” — 233.2(1); “taxation year’ — 249; “transferor” — 
233.2(4)(a); “trust” — 104(1), 248(1), (3); “trust’s year” — 233.2(4)(a); “uncle” — 
252(2)(e); “writing” — Interpretation Act 35(1). 


233.3 [Reporting foreign property] — (1) Definitions — The 
definitions in this subsection apply in this section. 


“reporting entity” for a taxation year or fiscal period means a 
specified Canadian entity for the year or period where, at any time 
(other than a time when the entity is non-resident) in the year or 
period, the total of all amounts each of which is the cost amount to 
the entity of a specified foreign property of the entity exceeds 
$100,000. 


Related Provisions: 233.6(2)(c) — No return required on distribution from certain 
trusts to reporting entity. 


“specified Canadian entity” for a taxation year or fiscal period 
means 
(a) a taxpayer resident in Canada in the year that is not 
(i) a mutual fund corporation, 
(ii) a non-resident-owned investment corporation, 


(iii) a person (other than a trust) all of whose taxable income 
for the year is exempt from tax under Part I, 


(iv) a trust all of the taxable income of which for the year is 
exempt from tax under Part I, 


(v) a mutual fund trust, 


(vi) a trust described in any of paragraphs (a) to (e.1) of the 
definition “trust” in subsection 108(1), 


(vii) a registered investment, nor 


(viii). a trust in which all persons, beneficially interested are 
persons described in subparagraphs (i) to (vii); and 


(b) a partnership (other than a partnership all the members of 
which are taxpayers referred to in any of subparagraphs (a)(i) to 
(viii)) where the total of all amounts, each of which is a share of 
the partnership’s income or loss for the period of a non-resident 
member, is less than 90% of the income or loss of the partner- 
ship for the period, and, where the income and loss of the part- 
nership are nil for the period, the income of the partnership for 
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the period is deemed to be $1,000,000 for the purpose of deter- 
mining a member’s share of the partnership’s income for the 
purpose of this paragraph. 


Related Provisions: 94(1)(c)(i) [to be repealed], 94(3)(a)(vi) [proposed] — Certain 
trusts deemed resident in Canada; 248(25) — Meaning of “beneficially interested”. 


“specified foreign property” of a person or partnership means any 
property of the person or the partnership that is 


(a) funds or intangible property which are situated, deposited or 
held outside Canada, 


(b) tangible property situated outside Canada, 


Proposed Amendment — 233.3(1)“specified foreign 
property”(a), (b) :. 


(a) funds or intangible property, or for civil law incorporeal 
property, situated, deposited or held outside Canada, 


(b) tangible property, or for civil law corporeal property, situ- 
ated outside Canada, 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec, 
253(1), will amend paras. (a) and (b) of the definition “specified foreign property” in 
subsec. 233.3(1) to read as above, to come into force on Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


(c) a share of the capital stock of a non-resident corporation, 


(d) an interest in a non-resident trust or a trust that, but for sec- 
tion 94, would be a non-resident trust for the purpose of this 
section, 


Proposed Amendment — 233.3(1)“specified foreign 
property”(d) 


(d) an interest in a non-resident trust, 


Application: The August 27, 2010 draft legislation (Part 1 — NRTs), subsec. 21(2), 
will amend para. (d) of “specified foreign property” in subsec. 233.3(1), applicable to 
returns in respect of trust taxation years that end after 2006, and to returns in respect 
of an earlier taxation year of a trust if subsec. 94(3), as amended, applies to the trust 
for that earlier taxation year. 


Technical Notes (Sept. 10, 2010): Section 233.3 provides reporting requirements 
in respect of foreign property. In general terms, it provides that certain taxpayers 
resident in Canada and certain partnerships must file an information return with re- 
spect to their “specified foreign property” if the total cost amount of such property 
exceeds $100,000..For this purpose, “specified foreign property” (as defined in sub- 
section 233.3(1)) includes an interest in a non-resident trust or a trust that would be 
non-resident were it not for section 94, It does not include an interest in a non-resi- 
dent trust that was not acquired for consideration by the person or partnership or a 
related person or partnership. 


Paragraph (d) of the definition “specified foreign property” is amended by eliminat- 
ing the reference to section 94. Under new subparagraph 94(3)(a)(vi), a trust is 
deemed to be resident in Canada for the purpose of determining its obligation to file 
a return under section 233.3, but is not deemed resident in Canada for purposes of 
determining the obligation of a person or partnership with an interest in the trust to 
file a return under that section. As a result, such a deemed resident trust will be 
treated as resident in Canada in determining whether it is a specified Canadian entity 
and a reporting entity for purposes of section 233.3. As well, in respect of the obliga- 
tions of a person or partnership that has an interest in the trust, an interest in the trust 
will be considered a specified foreign property unless otherwise expressly excluded. 


This amendment generally applies to returns in respect of trust taxation years that 
end. after 2006. It also applies to returns in respect of an earlier taxation year of a 
trust if new subsection 94(3) applies (because of a valid election by the trust under 
the coming-into-force provision for new section 94) to that earlier taxation year. 


(e) an interest in a partnership that owns or holds specified for- 
eign property, 


(f) an interest in, or right with respect to, an entity that is non- 
resident, 


(g) indebtedness owed by a non-resident person, 


(h) an interest in or right, under a contract, in equity or other- 
wise, either immediately or in the future and either absolutely or 
contingently, to any property (other than any property owned by 
a corporation or trust that is not the person) that is specified for- 
eign property, and 


Income Tax Act 


_ Proposed Amendment — 233.3(1)“specified foreign — 
- a _ property”(h) — FW 
(hb) an interest in, or for civil law a right in, or a right — un 
a contract in equity or otherwise either immediat 
future and either absolutely or contingently — to, 
(other than any property owned by a corporation or tru: 
not the person) that is specified foreign property, an 
Application: The July 16, 2010 draft legislation (Part 2 jur 
253(2), will amend para. (h) of the definition “specified foreign property” 
233.3(1) to read as above, to come into force on Royal Assent. - 


in sub 


Technical Notes (July 2010): See under 12(4). 


ee 


(1) property that, under the terms or conditions thereof or any 
agreement relating thereto, is convertible into, is exchangeable 
for or confers a right to acquire, property that is specified for- 
eign property, 


but does not include 


(J) property that is used or held exclusively in the course of car- 
rying on an active business of the person or partnership (deter- 
mined as if the person or partnership were a corporation resident 
in Canada), 


(k) a share of the capital stock or indebtedness of a non-resident 
corporation that is a foreign affiliate of the person or partnership 
for the purpose of section 233.4, 


(1) an interest in, or indebtedness of, a non-resident trust that isa 
foreign affiliate of the person or partnership for the purpose of 
section 233.4, 


(m) an interest in a non-resident trust that was not acquired for 
consideration by either the person or partnership or a person re- 
lated to the person or partnership, 


(n) an interest in a trust described in paragraph (a) or (b) of the 
definition “exempt trust” in subsection 233.2(1), 


(0) an interest in a partnership that is a specified Canadian 
entity, 


(0.1) a right with respect to, or indebtedness of, an authorized 
foreign bank that is issued by, and payable or otherwise enforce- 
able at, a branch in Canada of the bank. 


(p) personal-use property of the person or partnership, and 


(q) an interest in or right to acquire a property that is described 
in any of paragraphs (j) to (p). 


Proposed Amendment — 233.3(1)“specified foreign © 

property”(q) | as 
Application: The July 16, 2010 draft legislation (Part 2— bijuralism), subsec. 
253(3), will amend para. (q) of the definition “specified foreign property” in subsec. 
233.3(1) by substituting “an interest in, or for civil law a right in, or a right to acquire,” 
for “an interest in or right to acquire’, to come into force on Royal Assent. | 


Technical Notes (July 2010): See under 12(4). 


Proposed Amendment — 233.3(1)“specified foreign 
property” — Offshore investment funds and certain 
non-resident trusts i tees 

Federal Budget, Supplementary Information, March 4, 2010: It is also pro- 
posed that the existing reporting requirements with respect to “specified foreign pro- 
perty” be expanded so that more detailed information is available for audit use. These 
additional measures are needed to ensure that the Canada Revenue Agency. has the 
information and time required to identify and reassess those taxpayers who have not 
properly reported their income from transactions involving offshore investment fund 
properties and non-resident trusts. [For the full text of this proposal see Proposed 
Amendment to s. 94 — ed.] ee 


(2) Application to members of partnerships — For the pur- 
pose of this section, a person who is a member of a partnership that 
is a member of another partnership 


(a) is deemed to be a member of the other partnership; and 


(b) the person’s share of the income or loss of the other partner- 
ship is deemed to be equal to the amount of that income or loss 
to which the person is directly or indirectly entitled. 
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(3) Returns respecting foreign property — A reporting entity 
for a taxation year or fiscal period shall file with the Minister for 
the year or period a return in prescribed form on or before the day 
that is 


(a) where the entity is a partnership, the day on or before which 
a return is required by section 229 of the Income Tax Regula- 
tions to be filed in respect of the fiscal period of the partnership 
or would be required to be so filed if that section applied to the 
partnership; and 


(b) where the entity is not a partnership, the entity’s filing-due 
date for the year. 


Related Provisions: 94(1)(c)(i) [to be repealed], 94(3)(a)(vi) [proposed] — Applica- 
tion to trust deemed resident in Canada; 162(7), (10), (10.1) — Penalty for failure to 
file; 163(2.4)(c) — Minimum $24,000 penalty for false statement or omission; 
220(2.1) — Waiver of filing requirement; 220(3) — Extension of time to file return; 
233(2) — Demand for return by partnership; 233.2(4) — Requirement to file return re 
transfers to foreign trusts; 233.7 — No requirement to file in first year of immigration. 


1.T. Technical News: 43 (taxation of Roth IRAs). 


CRA Audit Manual: 15.7.0: Foreign reporting requirements; 15.10.8: Foreign report- 
ing audit guide; 28.2.4: Foreign reporting — penalties and offences. 


Forms: T1 General income tax return; T1135: Foreign income verification statement. 


History [s. 233.3]: Para. (0.1) added to the definition “specified foreign property” in 
subsec. 233.3(1) by 2001, c. 17, s. 184, applicable after June 27, 1999. 


S. 233.3 added by 1997, ¢. 25, s. 69, applicable (as amended by 1999, c. 22, s. 91, 
deemed to have come into force on April 25, 1997) to returns for taxation years and 
fiscal periods that begin after 1997, except that such a return for a taxation year or 
fiscal period that ends in 1998 is required to be filed on or before the later of 


(a) April 30, 1999, and 
(b) the day on or before which the return is otherwise required to be filed. 


Definitions [s. 233.3]: “active business”, ‘amount’, “authorized foreign bank’, 
“bank” — 248(1); “beneficially interested’ — 248(25); “Canada” — 255, Interpreta- 
tion Act 35(1); “corporation” — 248(1), Interpretation Act 35(1); “corporeal pro- 
perty” — Quebec Civil Code art. 899, 906; “cost amount”, “filing-due date” — 248(1); 
“fiscal period” — 249.1; “foreign affiliate” — 95(1), 248(1); “incorporeal property” — 
Quebec Civil Code art. 899, 906; “insurance policy”, “Minister” — 248(1), “mutual 
fund corporation” — 131(8), 248(1); “mutual fund trust” — 132(6)-(7), 248(1); “non- 
resident” — 248(1); “non-resident-owned investment corporation” — 133(8), 248(1); 
“person” — 248(1); “personal-use property” — 54, 248(1); “prescribed”, “property” — 
248(1); “registered investment” — 204.4(1), 248(1); “related” — 251(2)-(6); “report- 
ing entity” — 233.3(1); “resident in Canada” — 94(1)(c)(i)  [to. be repealed], 
94(3)(a)(vi) [proposed], 250; “share”? — 248(1); “specified Canadian entity’, “specified 
foreign property” — 233.3(1); “taxable income” — 248(1); “taxation year” — 249; 
“taxpayer” — 248(1); “trust” — 104(1), 248(1), (3). 


233.4 [Reporting foreign affiliates] — (1) Reporting en- 
tity — For the purpose of this section, “reporting entity” for a taxa- 
tion year or fiscal period means 


(a) a taxpayer resident in Canada (other than a taxpayer all of 
whose taxable income for the year is exempt from tax under Part 
I) of which a non-resident corporation is a foreign affiliate at 
any time in the year; . 


(b) a taxpayer resident in Canada (other than a taxpayer all of 
whose taxable income for the year is exempt from tax under Part 
I) of which a non-resident trust is a foreign affiliate at any time 
in the year; and 


(c) a partnership 


(i) where the total of all amounts, each of which is a share of 
the partnership’s income or loss for the period of a non-resi- 
dent member, is less than 90% of the income or loss of the 
partnership for the period, and, where the income and loss of 
the partnership are nil for the period, the income of the part- 
nership for the period is deemed to be $1,000,000 for the 
purpose of determining a member’s share of the partnership’s 
income for the purpose of this subparagraph, and 


(ii) of which a non-resident corporation or trust is a foreign 
affiliate of which>4 at any time in the fiscal period. 


54Sic. Will be fixed by Proposed Amendment. 


S. 233.4 


trusts deemed resident in Canada. 


(2) Rules of application — For the purpose of this section, in 
determining whether a non-resident corporation or trust is a foreign 
affiliate or a controlled. foreign: affiliate of a taxpayer resident in 
Canada or of a partnership 


(a) paragraph (b) of the definition “equity percentage’ in subsec- 
tion 95(4) shall be read as if the reference to “any corporation” 
were a reference to “any corporation other than a corporation 
resident in, Canada’; 


(b) the definitions “direct equity percentage” and “equity per- 
centage” in subsection 95(4) shall be read as if a partnership 
were a person; and 


(c) the definitions “controlled foreign affiliate” and “foreign af- 
filiate” in subsection 95(1) shall be read as if a partnership were 
a taxpayer resident in Canada. 


Related Provisions: 94(1)(d) [to be repealed] — Trust deemed to be controlled 
foreign affiliate. 


(3) Application to members of partnerships — For the pur- 
pose of this section, a person who is a member of a partnership that 
is a member of another partnership 


(a) is deemed to be a member of the other partnership; and 


(b) the person’s share of the income or loss of the other partner- 
ship is deemed to be equal to the amount of that income or loss 
to which the person is directly or indirectly entitled. 


Related Provisions: 162(7), (10), (10.1) — Penalty for failure to file. 


(4) Returns respecting foreign affiliates — A reporting entity 
for a taxation year or fiscal period shall file with the Minister for 
the year or period a return in prescribed form in respect of each 
foreign affiliate of the entity in the year or period within 15 months 
after the end of the year or period. 


Related Provisions: 162(10), (10.1) — Penalty for failure to file; 163(2.4)(d) — 
Minimum $24,000 penalty for false statement or omission; 220(2.1) — Waiver of fil- 
ing requirement; 220(3) —- Extension of time to file return; 233(2) — Demand for re- 
turn by partnership; 233.6(2)(d) — No return required on distribution from trust where 
return required under 233.4; 233.7—No requirement to file in first year of 
immigration. 

1.T. Technical News: 43 (taxation of Roth IRAs). 


CRA Audit Manual: 15.7.0: Foreign reporting requirements; 15.10.8: Foreign report- 
ing audit guide; 28.2.4: Foreign reporting — penalties and offences. 


Forms: RC257: Request for an information return program account (RZ); Tl 134A: 
Information return re foreign affiliates that are not controlled foreign affiliates; 
T1134B: Information return re controlled foreign affiliates. 


History [s. 233.4]: S. 233.4 added by 1997, c. 25, s. 69, applicable to returns for 
taxation years and fiscal periods that begin after 1995, except that such a return for a 
taxation year or fiscal period that ends in 1996, 1997 or 1998 is required to be filed on 
or before the later of 


(a) June 30, 1998, and 
(b) the day on or before which the return is otherwise required to be filed. 


Definitions [s. 233.4]: “amount” — 248(1);, “Canada” — 255, “controlled foreign 
affiliate” — 94.2(1), 95(1), 248(1); “corporation” — 94(1)(d) [to be repealed], 248(1), 
Interpretation Act 35(1); “filing-due date” — 248(1); “fiscal period” — 249.1; “foreign 
affiliate’ — 95(1), 233.4(2), 248(1); “non-resident” — 248(1); “participating percent- 
age” — 94.2(2); “person” — 248(1); “reporting entity” — 233.4(1); “resident in Can- 
ada” — 94(1)(c)(i) [to be repealed], 94(3)(a)(vi) [proposed], 250; “taxation year” — 
249; “trust” — 104(1), 248(1), (3). 
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233.5 Due diligence exception — The information required in a 
return filed under section 233.2 or 233.4 does not include informa- 
tion that is not available, on the day on which the return is filed, to 
the person or partnership required to file the return where 


(a) there is a reasonable disclosure in the return of the unavaila- 
bility of the information; 


(b) before that day, the person or partnership exercised due dili- 
gence in attempting to obtain the information; 


(c) if 
(i) the return is required to be filed under section Dao ay OL 


(ii) the return is required to be filed under section 233.4 by a 
person or partnership in respect of a corporation that is a con- 
trolled foreign affiliate, for the purpose of that section, of the 
person or partnership, 


it was reasonable to expect, at the time of each transaction, if 
any, entered into by the person or partnership after March 5, 
1996 that gives rise to the requirement to file the return or that 
affects the information to be reported in the return, that suffi- 
cient information would be available to the person or partnership 
to comply with that section; and 


Proposed Amendment — 233.5(c), (c.1), (c.2) 


(c) if the return is required to be filed under section 233.2 in 
respect of a trust, at the time of each transaction, if any, en- 
tered into by the person or partnership after March 5, 1996 and 
before June 23, 2000 that gave rise to the requirement to file a 
return for a taxation year of the trust that ended before 2007 or 
that affects the information to be reported in the return, it was 
reasonable to expect that sufficient information would be 
available to the person or partnership to comply with section 
233.2 in respect of each taxation year of the trust that ended 
before 2007; a 


(c.1) if the return is required to be filed under section 293.2; at 
the time of each contribution (determined with reference to 
subsection 233.2(2)) made by the person or partnership after 
June 22, 2000 that gives rise to the requirement to file the re- 
turn or that affects the information to be reported in the return, 
it was reasonable to expect that sufficient information would 
be available to the person or partnership to comply with sec- 
tion 233.2; 


(c.2) if the return is required to be filed under section 233.4 by 
a person or partnership in respect of a corporation that is a con- 
trolled foreign affiliate for the purpose of that section of the 
person or partnership, at the time of each transaction, if any, 
entered into by the person or partnership after March 5, 1996 
that gives rise to the requirement to file the return or that af- 
fects the information to be reported in the return, it was reason- 
able to expect that sufficient information would be available to 
the person or partnership to comply with section 233.4; and 


Application: The August 27, 2010 draft legislation (Part 1 — NRTs and FIs), s. 
22, will amend para. 233.5(c) to read as above, and add paras. (c.1) and (c.2), appli- 
cable to returns in respect of trust taxation years that end after 2006, and to returns in 
respect of an earlier taxation year of a trust if subsec. 94(3), as amended, applies to 
that earlier taxation year of the trust. ee 


Technical Notes (Sept. 10, 2010): Section 233.5 provides that, where specified 
conditions set out in paragraphs. 233.5(a) to (d) are met, information required in a 
return filed under section 233.2 or 233.4 does not include information that is not 
available to the person or partnership required to file the return. In the case of a 
return required to be filed by a person or partnership under section 233.2, paragraph 
233.5(c) provides that it must be reasonable for the person or partnership to expect, at 
the time of each transaction entered into by the person or partnership after March 5, 
1996 that either gives rise to the requirement to file the return or that affects the | 
information to be reported in the return, that sufficient information would be availa- 


ble to the person or partnership to comply with section 233.2, 


Paragraph 233.5(c) is amended so that it applies only in connection with transactions 
entered into before June 23, 2000 that gave rise to the requirement to file a return for 
a taxation year of the trust that ended before 2007. In connection with trust returns 
required to be filed for trust taxation years that ended before 2007, it must be reason- 
able for the person or partnership to expect that sufficient information would have 
been available to the person or partnership to comply with section 233.2 if the pro- 
posed amendments to section 94 were not taken into account. 


Income Tax Act 


in the return, that sufficient informatio 
s omply with section 22 : 
ndments generally apply to returns in respect of 
They also apply to returns 

(becau: 


n would be available to the 


days after it becomes so available. 


Related Provisions: 233.2(2)— Application of non-resident trust rules to 
233.5(c:1); 233.2(4.1) — Foreign arrangements similar to trusts. 

History [s. 233.5]: S. 233.5 added by 1997, c. 25, s. 69, applicable to returns required 
to be filed on or before a day that is after April 29, 1998. 

Definitions [s. 233.5]: “corporation” — 248(1), Interpretation Act 35(1); “controlled 
foreign affiliate” — 95(1), 248(1); “Minister” — 248(1); “person” — 248(1). 


CRA Audit Manual: 15.7.5: Foreign reporting requirements — penalties; 15.10.8: 
Foreign reporting audit guide; 28.2.4: Foreign reporting — penalties and_ offences; 
28.11.3: Due diligence — section 233.5. 


233.6 (1) Returns respecting distributions from non- 
resident trusts — Where a specified Canadian entity (as defined 
by subsection 233.3(1)) for a taxation year or fiscal period receives 
a distribution of property from, or is indebted to, a non-resident 
trust (other than a trust that was an excluded trust in respect of the 
year or period of the entity or an estate that arose on and as a conse- 
quence of the death of an individual) in the year or period and the 
entity is beneficially interested in the trust at any time in the year or 
period, the entity shall file with the Minister for the year or period a 
return in prescribed form on or before the day that is 


(a) where the entity is a partnership, the day on or before which 
a return is required by section 229 of the Income Tax Regula- 
tions to be filed in respect of the fiscal period of the partnership 
or would be required to be so filed if that section applied to the 
partnership; and 


(b) where the entity is not a partnership, the entity’s filing-due 

date for the year. 
Related Provisions: 162(7) — Penalty for failure to file; 163(2.4)(e) — Minimum 
$2,500 penalty for false statement or omission; 220(2.1) — Waiver of filing require- 
ment; 220(3) — Extension of time to file return: 233.6(2) — Meaning of “excluded 
trust”; 233.7 — No requirement to file in first year of immigration; 248(8) — Meaning 
of “consequence” of death; 248(25) — Extended meaning of “beneficially interested”. 
Selected Cases [subsec. 233.6(1)]: Hess v. R., [201 1} 5 C.T.C. 2176 (TCC) (Non- 
resident trust was testamentary trust; information return not required). 


CRA Audit Manual: 15.7.0: Foreign reporting requirements; 15.10.8: Foreign report- 
ing audit guide; 28.2.4: Foreign reporting — penalties and offences. 


Forms: T1142: Information return re distributions from and indebtedness to a non- 
resident trust. 


(2) Excluded trust defined — For the purpose of subsection (1), 
an excluded trust in respect of the taxation year or fiscal period of 
an entity means 


(a) a trust described in paragraph (a) or (b) of the definition “ex- 
empt trust” in subsection 233.2(1) throughout the portion of the 
year or period during which the trust was extant; 


(b) a trust in respect of which the entity is required by section 
233.2 to file a return in respect of each taxation year of the trust 
that ends in the entity’s year; 


(c) a trust an interest in which is at any time in the year or period 
specified foreign property (as defined by subsection 233.3(1)) of 
the entity, where the entity is a reporting entity (as defined by 
subsection 233.3(1)) for the year or period; and 
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(d) a trust in respect of which the entity is required. by section 
233.4 to file a return for the year or period. 
Related Provisions. [subsec. 233.6(2)]: 233(1)— Demand. for. return by 
partnership. 


History [s. 233.6]: S. 233.6 added by 1997, c. 25, s. 69, applicable, (as amended by 
1999, c..22,:s. 91, deemed to have come into force on April 25, 1997) to returns for 
taxation years and fiscal periods that begin after 1995, except that 


(a) such a return for a taxation year or fiscal period that ended in 1996, 1997 or 
1998 is required to be filed on or before the later of 

(i) April 30, 1998, and 

(ii) the day on or before which the return is otherwise required to be filed; 


(b) for taxation years and fiscal periods that began before 1998, subsec. 233.6(2) 
shall be read without reference to para. 233.6(2)(c); and 


(c) for returns for taxation years and fiscal periods that began after 1995 and before 
1998, the reference to “specified Canadian entity” in subsec. 233.6(1) shall have 
the meaning that would be assigned to that expression by subsec. 233.3(1) if it 
applied for those returns. 


Definitions [s. 233.6]: “beneficially interested” —248(25); “consequence of the 
death” — 248(8); “excluded trust” — 233.6(2). { 


233.7 Exception for first-year residents — Notwithstanding 
sections 233.2, 233.3, 233.4 and 233.6, a person who, but for this 
section, would be required under any of those sections to file an 
information return for a taxation year, is not required to file the re- 
turn if the person is an individual (other than a trust) who first be- 
came resident in Canada in the year. 

History [s. 233.7]: S. 233.7 added by 1997, c. 25, s. 69, applicable to returns required 
to be filed on or before a day that is after April 29, 1998. 

Definitions [s. 233.7]: “individual”, “person” — 248(1), “resident in Canada” — 
250; “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


234. (1) Ownership certificates — Before a bearer coupon or 
warrant representing either interest’ or dividends payable by any 
debtor or cheque representing dividends or interest payable by a 
non-resident debtor is negotiated by or on behalf of a resident of 
Canada, there shall be completed by or on behalf of the resident an 
ownership certificate in prescribed form. 

Related Provisions: 162(4) — Failure to complete ownership certificate. 


Forms: NR601: Non-resident ownership certificate — withholding tax; NR602: Non- 
resident ownership certificate —no, withholding tax, T600: Ownership certificate; 
T600B: Ownership certificate. 


(2) Idem — An ownership certificate completed pursuant to sub- 
section (1) shall be delivered in such manner, at such time and at 
such place as may be prescribed. 


Regulations: 207 (prescribed time). 


Forms: NR601: Non-resident ownership certificate — withholding tax; NR602: Non- 
resident ownership certificate — no withholding tax. 


(3) Idem — The operation of this section may be extended by regu- 
lation to bearer coupons or warrants negotiated by or on behalf of 
non-resident persons. 


(4)-(6) [Repealed under former Act] 

Definitions [s. 234]: “amount”, “dividend”, “individual”, “non-resident”, “person”, 
“prescribed”, “regulation” — 248(1); “resident’ of Canada’ — 94(3)(a)(viii), 250; 
“trust” —'104(1), 248(1), (3). 


234.1 [Repealed under former Act] 


235. Penalty for failing to file corporate returns [large cor- 
porations] — Every large corporation (within the meaning as- 
signed by subsection 225.1(8)) that fails to file a return for a taxa- 
tion year as and when required by section 150 or 190.2 is liable, in 
addition to any penalty otherwise provided, to a penalty for each 
such failure equal to the amount determined by the formula 


AXB 
where 


SSSic. Should be “the individual’s”. 
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A. is the total of 


(a) 0.0005% of the corporation’s taxable capital employed in 
Canada at the end of the taxation year, and 


(b) 0.25% of the tax that would be payable under Part VI by 
the corporation for the year if this Act were read without ref- 
erence to subsection 190.1(3); and 


B. is the number of complete months, not exceeding 40, from the 
day on. or before which the return was required to be filed to the 
day on which the return is filed. 

Related Provisions: 18(1)(t) — No deduction for penalties; 161(11) — Interest on 

unpaid penalties; 220(3.1) — Waiver of penalty by CRA; 227(10)(a) — Assessment. 


History: S. 235 amended by 2006, c. 4, s. 88, applicable to 2006 et seg. The section 
formerly read: 


235. Every corporation that fails to file a return for a taxation year as and when 
required by section 150, 181.6 or 190.2 is liable, in addition to any penalty other- 
wise provided, to a penalty for each such failure equal to the amount determined 
by the formula 


0025 A xB 
where 
A. is the total of the taxes that would be payable under Parts I.3 and VI by the 
corporation for the year if this Act were read without reference to subsec- 
tions 181.1(4) and 190.1(3); and 
B_ is the number of complete months, not exceeding 40, from the later of 
(a) the day on or before which the return was required to be filed, and 
(b) December 17, 1991, 
to the day on which the return is filed. 
The description of A in s. 235 amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 135, 
applicable to. 1991 et seg. That description formerly, read: 
A. is the total of the taxes payable’ under Parts I.3 and VI by the corporation for 
the year; and 
S. 235 enacted by 1994, c. 7, Sch. Il (1991, c. 49), s. 187, in force December 17, 1991. 
Definitions [s. 235]: “amount” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “large corporation” — 225.1(8); “month” — Interpretation Act 35(1); “taxa- 
ble capital employed in Canada’ — 181.2(1), 181.3(1), 181.4 [technically do not ap- 
ply]; “taxation year” — 249. 
Information Circulars: 00-1R2: Voluntary disclosures program. 
CRA Audit Manual: 28.2.3: Penalties — failure to file certain corporate returns. 


236. Execution of documents by corporations — A return, 
certificate or other document made by a corporation pursuant to this 
Act or. a regulation shall be signed on its behalf by the President, 
Secretary or Treasurer of the corporation or by any other officer or 
person thereunto duly authorized by the Board of Directors or other 
governing body of the corporation. 

Related Provisions: 227.1 — Liability of directors; 242 — officers and. directors of 
corporation guilty of corporate offences. 


Definitions [s. 236]: “corporation” — 248(1), Interpretation Act 35(1); “officer”, 
“person”, “regulation” — 248(1). 


237. (1) Social Insurance Number — Every. individual (other 
than a trust) who was resident or employed in Canada at any time in 
a taxation year and who files a return of income under Part I for the 
year, or in respect of whom an information return is to be made by a 
person pursuant to a regulation made under paragraph 221(1)(d), 
shall, 


(a) on or before the first day of February of the year immediately 
following the year for which the return of income is filed, or 


(b) within 15 days after the individual is requested by the person 
to provide his°> Social Insurance Number, 


apply to the Canada Employment Insurance Commission in pre- 
scribed form and manner for the assignment to the individual of a 
Social Insurance Number unless the individual has previously been 
assigned, or made application to be assigned, a Social Insurance 
Number. 


Related Provisions: 162(6) — Penalty for failure to provide Social Insurance’Num- 
ber; 221(1)(d.1) — Regulations may require disclosure of Social Insurance Number; 
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237(1.1), (2) — Obligations re Social Insurance Number; 239(2.3) — Offence re Social 
Insurance Number. 


History: The closing words of subsec. 237(1) amended by 2005, c. 34, s. 70 to substi- 
tute “Canada Employment Insurance Commission” for “Minister of Human Resources 
Development’, proclaimed in force October 5, 2005. 


The closing words of subsec. 237(1) amended by 1998, c. 19, subsec. 233(1), in force 
June 18, 1998. The closing words formerly read: 


apply to the Minister of Human Resources Development in prescribed form and 
manner for the assignment to the individual of a Social Insurance Number unless 
the individual has previously been assigned, or made application to be assigned, 
a Social Insurance Number and shall provide that number in any return filed 
under this Act or, at the request of any person required to make an information 
return pursuant to this Act or the regulations requiring the individual’s Social 
Insurance Number, to that person. 


Subsec. 237(1) amended by 1996, c. 11, para. 95(h), to substitute “Minister of Human 
Resources Development” for “Minister of National Health and Welfare”, in force July 
12, 1996. 


Regulations: 3800 (how Social Insurance Number to be applied for). 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


Forms: T600: Ownership certificate; T1261: Application for a CRA individual tax 
number (ITN) for non-residents. 


(1.1) Production of number — Every person and partnership 
shall provide 


(a) in the case of an individual (other than a trust), the indivi- 
dual’s Social Insurance Number, and 


(b) in any other case, the person’s or partnership’s business 
number 


in any return filed under this Act or, at the request of any person 
required to make an information return pursuant to this Act or the 
regulations requiring either number, to that person. 


History: Subsec. 237(1.1) added by 1998, c. 19, subsec. 233(2), in force June 18, 
1998. 


(2) Number required in information returns — For the pur- 
poses of this Act and the regulations, a person required to make an 
information return requiring a Social Insurance Number or a busi- 
ness number of a person or partnership 


(a) shall make a reasonable effort to obtain the number from the 
person or partnership; and 


(b) shall not knowingly use, communicate or allow to be com- 
municated, otherwise than as required or authorized under this 
Act or a regulation, the number without the written consent of 
the person or partnership. 
Related Provisions: 162(6)— Failure to provide Social Insurance Number; 
237(3) — Communication to related person allowed; 237(4) — Communication al- 


lowed to agent during insurance demutualization; 239(2.3) — Offence re Social Insur- 
ance Number or business number. 


History: Para. 237(2)(b) amended to add the words “or authorized” by 2000, c. 19, 
subsec. 65(1), in force June 29, 2000. 


Subsec. 237(2) amended by 1998, c. 19, subsec. 233(2), in force June 18, 1998. Subsec. 
237(2) formerly read: 


(2) ldem — For the purposes of this Act and the regulations, a person required 
to make an information return requiring an individual’ s Social Insurance Number 


(a) shall make a reasonable effort to obtain from the individual the indivi- 
dual’s Social Insurance Number; and 


(b) shall not knowingly use, communicate or allow to be communicated, oth- 
erwise than as required under this Act or a regulation, the individual’s Social 
Insurance Number without the individual’s written consent. 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


(3) Authority to communicate number — A particular person 
may communicate, or allow to be communicated, a Social Insur- 
ance Number or business number to another person related to the 
particular person where the other person is required, by this Act or 
the Regulations, to make an information return that requires the So- 
cial Insurance Number or business number. 


(4) Authority to communicate number [for demutualiza- 
tion] — An insurance corporation may communicate, or allow to 
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be communicated, to another person the Social Insurance Number 
or business number of a particular person or partnership where 


(a) the other person became the holder of a share of the capital 
stock of the insurance corporation, or of a holding corporation 
(in this subsection having the meaning assigned by subsection 
139.1(1)) in respect of the insurance corporation, on the share’s 
issuance in connection with the demutualization (as defined by 
subsection 139.1(1)) of the insurance corporation; 


(b) the other person became the holder of the share in the other 
person’s capacity as nominee or agent for the particular person 
or partnership pursuant to an arrangement established by the in- 
surance corporation or a holding corporation in respect of the 
insurance corporation; and 


(c) the other person is required, by this Act or the Regulations, 
to make an information return, in respect of the disposition of 
the share or income from the share, that requires the Social In- 
surance Number or business number. 


History: Subsecs. 237(3) and (4) added by 2000, c. 19, subsec. 65(2), in force June 29, 
2000. 

Definitions [s. 237]: “business number” — 248(1); “Canada” — 255; “demutualiza- 
tion” — 139.1(1); “employed” — 248(1); “holding corporation” — 139.1(1); “indivi- 
dual” — 248(1); “person”, “prescribed”, “regulation” — 248(1);  “related’”” — 
251(1)(6); “taxation year” — 249: “trust” — 104(1), 248(1), (3); “written” — Inter- 
pretation Act 35(1)“writing”. 


237.1 (1) Definitions — In this section, 


“gifting arrangement” means any arrangement under which it may 
reasonably be considered, having regard to statements or represen- 
tations made or proposed to be made in connection with the ar- 
rangement, that if a person were to enter into the arrangement, the 
person would 


(a) make a gift to a qualified donee, or a contribution referred to 
in subsection 127(4.1), of property acquired by the person under 
the arrangement; or 


(b) incur a limited-recourse amount that can reasonably be con- 
sidered to relate to a gift to a qualified donee or a contribution 
referred to in subsection 127(4.1). 


Proposed Amendment — 237.1(1)“gifting 
_ arrangement’(b) 
(b) incur a limited-recourse debt, determined under subsection — 
143.2(6.1), that can reasonably be considered to relate to a ete? 
_ to a qualified donee or a monetary contribution referred to in 
subsection 127(4.1); 4G A A he 
Application: The July 16, 2010 draft legislation (Part 1— technical), s. 14 
amend para. (b) of the definition “gifting arrangement” in subsec. 237.1(1) to read as | 
above, applicable in respect of gifts and monetary contributions made after 6:00 p.m. _ 
(EST) on December 5, 2003. < : _- 
Technical Notes (July 2010): Subsection 237.1(1) provides defini ions | 
that apply for the purpose of tax shelter identification and the definition of “tax s 
ter investment” in subsection 143.2(1). The definition “gifting arrangement” include og 
an arrangement in respect of which it may reasonably be expected, having regard to 
representations made, that if a taxpayer makes a gift or political cont under 
the arrangement, a person (whether or not it is the taxpayer) will incur ( 


to subsection 143.2(6.1).. 


Dept. of Finance news rele 
implement proposals introduced i 


Related Provisions: 248(35)-(37) — Value of gift limited to cost if acquired within 
3 years or as gifting arrangement. 

History: The definition “gifting arrangement” added to subsec. 237.1(1) by 2003, c. 
15, subsec. 87(2), the opening words applicable after February 18, 2003, para. (a) ap- 
plicable in respect of property acquired, and gifts, contributions, statements and repre- 
sentations made, after February 18, 2003, and para. (b) applicable in respect of property 
acquired, and statements and representations made, after February 18, 2003. 
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|.T. Technical News: 41 (donation of flow-through shares). 
Registered Charities Newsletters: 29 (tax shelter gifting arrangements). 


“person” includes a partnership; 


History: The definition “person” added to subsec. 237.1(1) by 1998, c. 19, subsec. 
234(3), applicable after November 1994. 


“promoter” in respect of a tax shelter means a person who in the 
course of a business 


(a) sells or issues, or promotes the sale, issuance or acquisition 
of, the tax shelter, 


(b) acts as an agent or adviser in respect of the sale or issuance, 
or the promotion of the sale, issuance or acquisition, of the tax 
shelter, or . 


(c) accepts, whether as a principal or agent, consideration in re- 
spect of the tax shelter, 


and more than one person may be a tax shelter promoter in respect 
of the same tax shelter; 

Related Provisions: 149.1(1)“promoter” — Definition applies for purposes of 
149.1(1); 163.2 — Penalty for false statement by tax shelter promoter. 


History: Paras. (a), and (b) of the definition “promoter” in subsec. 237.1(1) amended, 
and para. (c) added, by 1998, c. 19, subsec. 234(2), applicable after December 1, 1994. 
Paras. (a) and (b) of the definition formerly read: 


(a) sells, issues or promotes the sale, issuance or acquisition of an interest in the 
tax shelter, or 

(b) acts as an agent or adviser in respect of the sale or issuance, or the promotion 
of the sale, issuance or acquisition, of an interest in the tax shelter, 


Forms: T5001: Application for a tax shelter identification number and undertaking to 
keep books and records [instructions guide]. 


“tax shelter’? means 


(a) a gifting arrangement described by paragraph (b) of the defi- 
nition “gifting arrangement”; and 

(b) a gifting arrangement described by paragraph (a) of the deti- 
nition “gifting arrangement’, or a property. (including any right 
to income) other than a flow-through share or a prescribed pro- 
perty, in respect of which it can reasonably be considered, hav- 
ing regard to statements or representations made or proposed to 
be made in connection with the gifting arrangement or the pro- 
perty, that, if a person were to enter into the gifting arrangement 
or acquire an interest in the property, at the end of a particular 
taxation year that ends within four years after the day on which 
the gifting arrangement is entered into or the interest is acquired, 


(i) the total of all amounts each of which is 


(A) an amount, or a loss in the:case of a partnership inter- 
est, represented to be deductible in computing the per- 
son’s income for the particular year or any preceding tax- 
ation. year in respect of the, gifting arrangement or. the 
interest in the property (including, if the property is a 
right to income, an amount or loss in respect of that right 
that is stated or represented to be so deductible), or 


(B) any other amount stated or represented to be deemed 
under this Act to be paid on account of the person’s tax 
payable, or to be deductible in computing the person’s in- 
come, taxable income or tax payable under this Act, for 
the particular year or any preceding taxation year in re- 
spect of the gifting arrangement or the interest in the pro- 
perty, other than an amount so stated or represented that 
is included in computing a loss described in clause (A), 


would equal or exceed 
(ii) the amount, if any, by which 
(A) the cost to the person of the property acquired under 
the gifting arrangement, or of the interest in the property 


at the end of the particular year, determined without refer- 
ence to section 143.2, 


would exceed 


(B) the total of all amounts each of which is the amount 
of any prescribed benefit that is expected to be received 
or enjoyed, directly. or indirectly, in respect of the pro- 


S. 237.11) tax 


perty acquired under the gifting arrangement, or of the in- 
terest in the property, by the person or another person 
with whom the person does not deal at arm’s length. 


Related Provisions: 18.1(1)“tax shelter” — Definition for purposes of matchable 
expenditure rules; 53(2)(c)(i.3) — Tax shelter excluded from certain ACB reductions; 
127.52(1)(c.3) — Minimum tax on tax shelter deductions; 143.2(1)“tax shelter invest- 
ment”(a) — Definition includes a tax shelter under 237.1(1); 143.2(6), (6.1) — Limita- 
tions on cost of tax shelter; 163.2(1)‘‘excluded activity”(a)(i) — No good-faith reliance 
defence for advisor assessed third-party penalty re tax shelter; 237.1(7) — Information 
reporting required for tax shelter; 237.3 — Information reporting required for “reporta- 
ble transaction”; 248(1)“tax shelter” — Definition applies to entire Act; 249.1(5) — 
Election for non-calendar year-end not permitted for tax shelters; Reg. 1100(20.1), 
(20.2) — Limitation on CCA claim for computer tax shelter property. 


History: The definition “tax shelter” in subsec. 237.1(1) amended by 2003, ¢. 15, sub- 
sec, 87(1), the opening words applicable after February 18, 2003, para. (a) applicable in 
respect of property acquired, and gifts, contributions, statements and representations 
made, after February 18, 2003, and para. (b) applicable in respect of property acquired, 
and statements and representations made, after February 18, 2003. The definition for- 
merly read: 


“tax shelter” means any property (including, for greater certainty, any right to 
income) in respect of which it can reasonably be considered, having regard to 
statements or representations made or proposed to be made in connection with 
the property, that, if a person were to acquire an interest in the property, at the 
end of a particular taxation year that ends within 4 years after the day on which 
the interest! is acquired, 


(a) the total of all amounts each of which is 


(i) an amount, or a loss in the case of a partnership interest, represented 
to be deductible in computing income in respect of the interest in the 
property (including, where the property is a right to income, an amount 
or loss in respect of that right that is represented to be deductible) and 
expected to be incurred’ by or allocated to the person for the particular 
year or any preceding taxation year, or 


(ii) any other amount represented to be deductible in computing income’ 
or taxable income in respect of the interest.in the property. and expected 
to be incurred by or allocated to the person for the particular year or any 
preceding taxation year, other than any amount included in computing a 
loss described in subparagraph (1), 


would equal or exceed 


(b), the amount, if any, by which 


(i) the cost to the person of the interest in the property at the end. of the 
particular year, determined without reference to section 143.2, 


would exceed 


(ii) the total of all amounts each of which is the amount of any pre- 
scribed benefit that is expected to be received or enjoyed, directly or 
indirectly, in respect of the interest in the property by the person or an- 
other person with whom the person does not deal at arm’s length, 


but does not include property that is a flow-through share or a prescribed 
property. 


The definition “tax shelter’ in subsec. 237.1(1) amended by 1998, c. 19, subsec. 
234(1), applicable after November 1994. The, definition formerly read: 


“tax shelter” means any property in respect of which it may reasonably be con- 
sidered having regard to statements or representations made or proposed to be 
made in connection with the property that, if a person were to acquire an interest 
in the property, at the end of any particular taxation year ending within 4 years 
after the day on which the interest is acquired, 


(a) the total of all amounts each of which is 


(i) a loss represented to be deductible in computing income in respect of 
the interest in the property and expected to be incurred by or allocated to 
the person for the particular year or any preceding taxation year, or 


(ii) any other amount represented to be deductible in computing income 
or taxable income in respect of the interest in the property and expected 
to be incurred by or allocated to the person for the particular year or any 
preceding taxation year, other than any amount included in computing a 
loss described in subparagraph (1), 


would exceed 
(b) the amount, if any, by which 


(i) the cost to the. person of the interest in the property. at the end of the 
particular year, 
would exceed 
(ii) the total of all amounts each of which is the amount of any pre- 
scribed benefit that is expected to be received or enjoyed directly or in- 
directly in respect of the interest in the property, by the person or an- 
other person with whom the person does not deal at arm’s length 
but does not include property that is a flow-through share or a prescribed 
property. 
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Subpara. (a)(ii) of the definition “tax shelter” in subsec. 237.1(1) amended by 1994, c. 
7, Sch. II (1991, c. 49), subsec. 188(1), to substitute “the particular year or any preced- 
ing taxation year” for “the particular year”, applicable to interests acquired after August 
1989. 


Regulations: 231(6), (6.1) [to be repealed] (prescribed benefit for (b)(ii)(B)); 231(7) 
[to be repealed] (prescribed property for para, (b)); 3100 [draft] (prescribed benefit for 
(b)(ii)(B)]; 3101 [draft] (prescribed property for para. (b)]. 

1.T. Technical News: 34 (future directions — novel tax planning disclosure; review 
of the advance income tax rulings process: q.3); 41 (definition of “tax shelter”; dona- 
tion of flow-through shares). 


Registered Charities Newsletters: 29 (tax shelter gifting arrangements). 


Forms: T5001: Application for a tax shelter identification number and undertaking to 


keep books and records [instructions guide]. 


(2) Application — A promoter in respect of a tax shelter shall ap- 
ply to the Minister in prescribed form for an identification number 
for the tax shelter unless an identification number therefor has pre- 
viously been applied for. 

Related Provisions: 237.1(4) — Sale without identification number prohibited; 


237.1(7.4) — Penalty for false information or selling shelter without number; 237.2 — 
Application of 's. 237.1. 


Information Circulars: 89-4: Tax shelter reporting. 


Forms: T5001: Application for tax shelter identification number and undertaking to 
keep books and records. 


(3) Identification — On receipt of an application under subsection 
(2) for an identification number for a tax shelter, together with pre- 
scribed information and an undertaking satisfactory to the Minister 
that books and records in respect of the tax shelter will be kept and 
retained at a place in Canada that is satisfactory to the Minister, the 
Minister shall issue an identification number for the tax shelter. 


Related Provisions: 237.1(5) — Number is for administrative purposes only. 
Information Circulars: 89-4; Tax shelter reporting. 


(4) Sales prohibited — No person shall, whether as a principal or 
an agent, sell or issue, or accept consideration in respect of, a tax 
shelter before the Minister has issued an identification number for 
the tax shelter. 


Related Provisions: 237.1(7.4) — Penalty for false information or selling shelter 
without number; 237.2 — Application of s. 237.1. 


History: Subsec. 237.1(4) amended by 1998, c. 19, subsec. 234(4), applicable after 
December 1, 1994. Subsec. 237.1(4) formerly read: 


(4) No person shall, whether as a principal or an agent, sell or issue, or accept a 
contribution towards the acquisition of, an interest in a tax shelter before the 
Minister has issued an identification number for the tax shelter. 


Information Circulars: 89-4: Tax shelter reporting. 


(5) Providing tax shelter number — Every promoter in respect 
of a tax shelter shall 


(a) make reasonable efforts to ensure that all persons, who ac- 
quire or otherwise invest in the tax shelter are provided with the 
identification number issued by the Minister for the tax shelter; 


(b) prominently display on the upper right-hand corner of any 
statement of earnings prepared by or on behalf of the promoter 
in respect of the tax shelter the identification number issued for 
the tax shelter; and 


(c) on every written statement made after 1995 by the promoter 
that refers either directly or indirectly and either expressly or im- 
pliedly to the issuance by the Canada Revenue Agency of an 
identification number for the tax shelter, as well as on the copies 
of the portion of the information return to be forwarded pursuant 
to subsection (7.3), prominently display 


(i) where the statement or return is wholly or partly in En- 
glish, the following: 


“The identification number issued for this tax shelter 
shall be included in any income tax return filed by the 
investor. Issuance of the identification number is for ad- 
ministrative purposes only and does not in any way con- 
firm the entitlement of an investor to claim any tax be- 
nefits associated with the tax shelter.” 


Income Tax Act 


(ii) where the statement or return is wholly or partly in 
French, the following: 2219 / 


“Le numéro d’inscription attribué a cet abri-fiscal doit 
figurer dans toute déclaration d’impét sur le revenu 
produite par l’investisseur. L’attribution de ce numéro. 
n’est qu’une formalité administrative et ne confirme 
aucunement le droit de l’investisseur aux avantages fis- 
caux découlant de cet abri fiscal.” 


and 


(ili) where the statement includes neither English nor French, 

the following: 
“The identification number issued for this tax shelter 
shall be included in any income tax return filed by the 
investor. Issuance of the identification number is for ad- 
ministrative purposes only and does not in any way con- 
firm the entitlement of an investor to claim any tax be- 
nefits associated with the tax shelter. 


x 


Le numéro d’inscription attribué 4 cet abri fiscal doit 
figurer dans toute déclaration d’impét sur le revenu 
produite par l’investisseur. L’ attribution de ce numéro 
n’est qu’une formalité administrative et ne confirme 
aucunement le droit de l’investisseur aux avantages fis- 
caux découlant de cet abri fiscal.” 


Related Provisions: 163.2 — Penalty for false statement by tax shelter promoter; 
239(2.1) — Incorrect identification number. 


History: Para. 237.1(5)(c) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(v), proclaimed in 
force December 12, 2005. 


Para. 237.1(5)(c) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(d), proclaimed in force 
November 1, 1999, 


Subsec. 237.1(5) amended by 1998, c. 19, subsec. 234(4), applicable after December Is 
1994. Subsec. 237.1(5) formerly read: 


(5) Providing identification number — Every promoter in respect of a tax shel- 
ter shall make reasonable efforts to ensure that all persons who acquire an inter- 
est in the tax shelter are provided with the identification number issued by the 
Minister for the tax shelter, 


Regulations: 231(5) (disclosure requirements in providing identification number; 
now incorporated into ITA 237.1(5)). 


Information Circulars: 89-4: Tax shelter reporting. 


(6) Deductions and claims disallowed — No amount may be 
deducted or claimed by a person in respect of a tax shelter unless 
the person files with the Minister a prescribed form containing pre- 
scribed information, including the identification number for the tax 
shelter. 


Related Provisions: 143.2 — Limitation on tax shelter expenditure; 237.2 — Appli- 
cation of s. 237.1; 237.3(2)(a) — Taxpayer must file information return for reportable 
transaction. 


History: Subsec. 237.1(6) amended by 1998, c. 19, subsec. 234(4), applicable after 
December 1, 1994. Subsec. 237.1(6) formerly read: 


(6) Deduction disallowed — In computing the amount of income, taxable in- 
come or taxable income earned in Canada of, or tax or other amount payable by, 
or refundable to, a taxpayer under this Act for a taxation year, or any other 
amount that is relevant for the purposes of computing that amount, no amount 
may be deducted in respect of an interest in a tax shelter unless the taxpayer files 
with the Minister a prescribed form containing prescribed information, including 
the identification number for the shelter. 


Subsec. 237.1(6) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 188(2), appli- 
cable to interests acquired after 1990. Subsec. 237.1(6) formerly read: 


(6) In computing the amount of income, taxable income, taxable income earned 
in Canada, tax or other amount payable by, or refundable to a taxpayer under this 
Act for a taxation year, or any other amount that is relevant for the purposes of 
computing that amount, no amount may be claimed or deducted by the taxpayer 
in respect of an interest in a tax shelter unless the taxpayer provides the Minister 
with the identification, number for the shelter. 
Selected Cases [subsec. 237.1(6)]: Baxter v. R., [2007] 3 .C:T:C: 211 (FCA); 
rev’g [2006] 3 C.T.C. 2427 (TCC) (Tax shelter existed even where representations 
were indirect); Clayton v. R., [2004] 1 C.T.C. 2265 (TCC) (Prescribed information re- 
quired if loss to be claimed); Fitzgerald v. R., [2000] 3 C.T.C. 2011 (TCC) (Doubt 
expressed that provision enforceable). 


Information Circulars: 89-4; Tax shelter reporting. 
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Forms: 15004: Claim for tax shelter loss or deduction. See also under subsec. 
237.1(7). 


(6.1) Deductions and claims disallowed — No amount. may 
be deducted or claimed by any person for any taxation year in re- 
spect of a tax shelter of the person where any person is liable to a 
penalty under subsection (7.4) or 162(9) in respect of the tax shelter 
or interest on the penalty and 


(a) the penalty or interest has not been paid; or 


(b) the penalty and interest have been paid, but an amount on 
account of the penalty or interest has been repaid under subsec- 
tion 164(1.1) or applied under subsection 164(2). 


Related Provisions: 237.1(6.2) — No time limit on assessment, 237.1(7.4) — Pen- 
alty for false information or selling shelter without number. 


History: Subsec. 237.1(6.1) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(6.2) Assessments — Notwithstanding subsections 152(4) to (5), 
such assessments, determinations and redeterminations may be 
made as are necessary to give effect to subsection (6.1). 


Related Provisions: 143.2(15) — Late assessment to implement tax shelter deduc- 
tion rules. ; 


History: Subsec. 237.1(6.2) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(7) Information return — Every promoter in respect of a tax 
shelter who accepts consideration in respect of the tax shelter or 
who acts as a principal or agent in respect of the tax shelter in a 
calendar year shall, in prescribed form and manner, file an informa- 
tion return for the year containing 


(a) the name, address and either the Social Insurance Number or 


business number of each person who so acquires or otherwise 
invests in the tax shelter in the year, 


(b) the amount paid by each of those persons in respect of the 

tax shelter, and 

(c) such other information as is required by the prescribed form 
unless an information return in respect of the tax shelter has previ- 
ously been filed. 


Related Provisions: 237.1(7.1)-(7.3) — Administrative requirements for returns; 
237.2 — Application of s. 237.1; 237.3(14)(a), (16) — No information return required 
for reportable avoidance transaction if return filed under 237.1(7). 


History: Subsec. 237.1(7) amended by 1998, c. 19, subsec. 234(4), applicable after — 


December 1, 1994 except that the reference in para. (a) to “business number” is appli- 
cable after June 17, 1998. 


(7) Every promoter in respect of a tax shelter from whom an interest in the tax 
shelter was acquired, who accepted a contribution in respect of an acquisition of 
an interest in the tax shelter or who acted as an agent in respect of an acquisition 
of an interest in the tax shelter in a calendar year shall, in the prescribed form 
and manner, make an information return for that year containing 


(a) the name, address and Social Insurance Number of each person who so 
acquired an interest in the tax shelter in the year, 


(b) the amount paid by each such person for the interest, and 
(c) such other information as may be required by the prescribed form, 


unless an information return in respect of the acquisition has previously been 
made. 


Regulations: 231(2)-(4) (prescribed manner). 
Information Circulars: 89-4: Tax shelter reporting. 


Forms: T5003: Statement of tax shelter information; T5003 Summ: Summary of tax 
shelter information; T5004: Claim for tax shelter loss or deduction; T5013A, T5013A- 
INST: Statement of partnership income for tax shelters and renounced resource eXx- 
penses (plus instructions for recipient). 


(7.1) Time for filing return — An information return required 
under subsection (7) to be filed in respect of the acquisition of an 
interest in a tax shelter in a calendar year shall be filed with the 
Minister on or before the last day of February of the following cal- 
endar year. 

Related Provisions: 237.1(7.2) — Return required within 30 days of discontinuing 
business or activity. f 
History: Subsec. 237.1(7.1) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 
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(7.2) Time for filing — special case — Notwithstanding sub- 
section (7.1), where a person is required under subsection (7) to file 
an information return in respect of a business or activity and the 
person: discontinues that business or activity, the return shall be 
filed on or before the earlier of 


(a) the day referred to in subsection (7.1); and | 


(b) the day that is 30 days after the day of the discontinuance. 


History: Subsec. 237.1(7.2) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(7.3) Copies to be provided — Every person required to file a 
return under subsection (7) shall, on or before the day on or before 
which the return is required to be filed with the Minister, forward to 
each person to whom the return relates 2 copies of the portion of the 
return relating to that person. 


History: Subsec. 237.1(7.3) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


(7.4) Penalty — Every person who files false or misleading infor- 
mation with the Minister in respect of an application under subsec- 
tion (2) or, whether as a principal or as an agent, sells, issues or 
accepts consideration in respect of a tax shelter before the Minister 
has issued an identification number for the tax shelter is liable to a 
penalty equal to the greater of 


(a) $500, and 


(b) 25% of the total of all amounts each of which is the consid- 

eration received or receivable from a person in respect of the tax 

shelter before the correct information is filed with the Minister 

or the identification number is issued, as the case may be. 
Related Provisions: 161(11)(b.1) — Interest on penalty; 163(2.9) — Where partner- 
ship is liable to penalty; 227(10)(b) — Assessment of penalty at any time; 
237.1(6.1) —No deduction allowed while tax shelter penalty unpaid. 


History: Subsec. 237.1(7.4) added by 1998, c. 19, subsec. 234(4), applicable after De- 
cember 1, 1994. 


CRA Audit Manual: 28.2.3: Penalties — failure to file in respect of tax shelters. 


(8) Application of sections 231 to 231.3 — Without restricting 
the generality of sections 231 to 231.3, where an application under 
subsection (2) with respect to a tax shelter has been made, notwith- 
standing that a return of income has not been filed by any taxpayer 
under section 150 for the taxation year of the taxpayer in which an 
amount is claimed as a deduction in respect of the tax shelter, sec- 
tions 231 to 231.3 apply, with such modifications as the circum- 
stances require, for the purpose of permitting the Minister to verify 
or ascertain any information in respect of the tax shelter. 


Information Circulars [subsec. 237.1(8)]: 89-4: Tax shelter reporting. 


Selected Cases [s. 237.1]: Maege v. R., [2007] 5 C.T.C. 67 (FCA) (Alleged 
motivation for investment irrelevant when provision applies); Haggarty v. R., [2003] 4 
C.T.C. 2535 (TCC) (No deduction for tax shelter losses where required information not 
provided). 


Definitions [s. 237.1]: “amount” — 248(1); “arm’s length” — 251(1); “assessment”, 
“business”, “business | number” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “flow-through share” — 66(15), 248(1); “sifting arrangement’ — 237.1(1); 
“Jimited-recourse amount” — 143.2(1), 248(1); “limited-recourse debt” — 143.2(6.1); 
“Minister”? — 248(1); “person” — 237.1(1), 248(1); “prescribed” — 248(1); “pro- 
moter” — 237.1(1); “property” — 248(1); “qualified donee” — 149.1(1), 248(1); “re- 
cord”, “share” — 248(1); “tax shelter”? — 237.1(1), 248(1); “taxable income” — 2(2), 
248(1); “taxable income earned in Canada” — 115(1), 248(1); “taxation year” — 249; 
“written” — Interpretation Act 35(1) “writing”. 


237.2 Application of section 237.1 — Section 237.1 is applica- 
ble with respect to interests acquired after August 31, 1989. 


Origin of s. 237.2: R.S.C. 1985, c. 1 (Sth Supp.) (formerly contained in the rule of 
application in 1988, c. 55, subsec. 180(2)). 

Proposed Addition — 237.3 — Reportable 
ee transactions © oe 


237.3. [Reportable transactions] — (1) Definitions — The 
definitions apply in this section. i 5 waa 
“adv sor” in respect. « a transaction or series of transactions - 
means each person who provides, directly or indirectly in any 
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manner whatever, any contractual protection in réspect: of the” 
transaction or series, or any assistance or advice with respect to 
creating, developing, planning, organizing or implementing the: 
transaction or series, to any person (including any person who en- 


ters into the transaction for the benefit of another person). 


Technical Notes (Sept. 10, 2010): New subsection 237.3(1) contains definitions 
that are relevant in determining, among other things, if an avoidance transaction ora 


transaction in a series of transactions is a “reportable transaction”, a person is re 
quired to file an information return in respect of the “reportable transaction”, and the — 


amount of any penalty that may be payable by the persons required to file the pre- 


scribed information return where the return, does not provide full and accurate dis- 


closure, is filed late, or is not filed at all. 


The definition “advisor” is relevant in determining whether a person is required to 
file an information return in respect of an avoidance transaction or a transaction in a 
series of transactions that includes an avoidance transaction, and the amount of the 
penalty to which that person may be liable under new subsection 237.3(8). 


An “advisor” means any person who, in respect of a transaction or a series of transac- 


tions, provides directly or indirectly in any manner whatever, any “contractual pro- 
tection” in respect of the transaction or series, or any assistance or advice in creating, 


developing, planning, organizing or implementing the transaction or series, to any - 


person. A person can be an “advisor” to a particular person who enters into a transac- 
tion and for whom a tax benefit could result from the transaction or series, or to a 
person who enters into a transaction for the benefit of another person. It is not in- 
tended that a person can be an advisor to himself or herself. 


A person can also be an advisor in respect of a transaction or series if that person 
provides contractual protection, assistance or advice to any promoter or any other 
advisor in respect of the transaction of series of transactions, even though the person 
does not provide contractual protection, assistance or advice directly to the person 
who entered into the transaction or series, Thus, although an advisor would generally 
be a person whose business is to provide professional services or contractual protec- 
tion to a person entering into a transaction or series, other persons can also be consid- 
ered to be an “advisor” in respect of a transaction or series. More than one person 
may be an advisor in respect of a transaction or series of transactions. 


A person or partnership that provides advice or representation to a person only in 
respect of an audit or tax dispute in relation to a particular transaction or series of 
transactions, and that, in respect of that transaction or series, was neither involved in 
the creation, development, planning, organizing or implementation of the transaction 
or series, nor in the providing of contractual protection, would not be an advisor in 
respect of that transaction or series. 


Related Provisions: 237.3(2)(c)— Advisor must file information return for re- 
portable transaction; 237.3(8), (15)— Penalty for advisor not filing information 
return. 


“avoidance transaction” has the meaning assigned by subsection 
245(3). 


Technical Notes (Sept. 10, 2010): See under “reportable transaction” below. 


Related Provisions: 237.3(1)"reportable transaction” — Avoidance transaction 
that meets certain conditions. 


“confidential protection” in respect of a transaction or series of 
transactions means anything that prohibits the disclosure to any 
person or to the Minister of the details or structure of the transac- 
tion or series under which a tax benefit results, or would result but 
for section 245, but for greater certainty, the disclaiming or re- 
stricting of an advisor’s liability shall not be considered confiden- 
tial protection if it does not prohibit the disclosure of the details or 
structure of the transaction of series. 


Technical Notes (Sept. 10, 2010): “Confidential protection” in respect of a 
transaction or series of transactions means anything that prohibits the disclosure to 
any person or to the Minister of the details or structure of the transaction or series 
under which a tax benefit results or would result but for section 245. Under the defi- 
nition “reportable transaction”, “confidential protection” would be relevant as a 
“hallmark” in respect of an avoidance transaction or series of transactions that in- 
cludes an avoidance transaction only if an advisor or promoter has such protection in 
respect of the avoidance transaction or series. Accordingly, for example, rights of 
confidentiality of a person who enters into a transaction will not be a “hallmark” 
under paragraph (b) of the definition “reportable transaction” where those rights pro- 
tect the confidentiality entitlement of a person against the person’s advisors (such as 
the rights of a client vis-a-vis his or her legal advisor). 


For greater certainty, the disclaiming or restricting of an advisor’s liability (such asa 
disclaimer against liability to third parties, as is typical in tax opinions) shall not be 
considered confidential protection if there is no prohibition on the disclosure of the 
details or structure of the transaction of series. For more details, see explanatory 
notes accompanying the definition “reportable transaction”, 


Income Tax Act 


“contractual protection” in respect of a transaction or series fi 
transactions means _ oe 
(a) any form of insurance (other than standard professional lia 
- bility insurance) or other protection, including, without limi 
ing the generality of the foregoing. an indemnity, compensa- 
tion or a guarantee that, either immediately in the future and 
_ either absolutely or contingently, © thee ies 
_ (i) protects a person against a failure of the transaction or 
_ Series to achieve any tax benefit from the transaction or se- 


fies, of . | qc: selena We soe 

(il) pays for or reimburses any. expense, fee, tax, interest, — 

penalty or similar amount that may be incurred by.a person _ 

_ in the course of a dispute in respect of a tax benefit. 

___ the transaction or series, and ior ee 

(b) any form of undertaking provided by a promoter, or by any 

_ person who does not deal at arm’s length with a promoter, that 

_ provides, either immediately or in the future and either abso- _ 

- lutely or contingently, assistance, directly or indirectly in any 
manner whatever, to a person in the course of a dispute in re- 

spect of a tax benefit from the transaction or seriés. . 

Technical Notes (Sept. 10, 2010): “Contractual protection” means in respect ofa 


transaction or series of transactions, 


* any form of insurance (other than standard professional liability insurance) or 
other protection, including, without limiting the generality of the foregoing, an — 
indemnity, compensation or a guarantee that, either. immediately or in the future 
and either absolutely or contingently, | 


(i) protects a person against a failure of the transaction or series to achieve — 
any tax benefit from the transaction or series, or ao ek 

_, Gi) pays for or reimburses any expense, fee, tax, interest, penalty or similar 
amount that may be incurred by a person in the course of a dispute in tespect 
of a tax benefit from the transaction or series, and : : 


* any form of undertaking provided by a promoter, or by any person who does not 
deal at arm’s length with a promoter, that provides, either immediately or in the 
future and either absolutely or contingently, assistance, directly or indirectly in 
any manner whatever, to a person in the course of a dispute in respect of a tax 
benefit from the transaction or series (see the explanatory notes accompanying _ 
paragraph (c) of the definition “reportable transaction” regarding disputes in re- : 
spect of a tax benefit). Geer oun 

Related Provisions: 60(0) — Costs of disputing assessment are deductible by 
whoever pays them; 237.3(2)(c)(ii) — Advisor or promoter entitled to fee subject to 
contractual protection must report transaction. 


“fee” in respect of a transaction or series of transactions means — 
any consideration that is, or could be, received or receivable, di- 
rectly or indirectly in any manner whatever, by an advisor or a_ 
promoter, or any person who does not deal at arm’s length with an 
advisor or promoter, for oo a 


(a) providing advice or an opinion with respect to the transac- 
tion or series, co — 


(b) creating, developing, planning, organizing or implementing 
the transaction or series, a 


(C) promoting or selling an arrangement, plan or scheme that 
includes, or relates to, the transaction or series, : 


(d) preparing the documents supporting the transaction or se- 
ries, including tax returns or any information returns to be filed 
under the Act, or ; abit i 5 


(e) providing contractual protection. 
Technical Notes (Sept. 10, 2010): A “fee” means any consideration that is, or 


could be, received or receivable, directly or indirectly in any manner whatever, in 
respect of a transaction or series of transactions by an advisor or a promote or any 
person who does not deal at arm’s length with an advisor or a promoter, for undertak- 
ing any of the activities described in this definition. Consideration is assimilated to a 
“fee” for the purpose of new section 237.3 if that consideration is for providing ad. 
vice or an opinion with respect to the transaction or series; for creating, developing, — 
planning, organizing or implementing the transaction or series: for promoting or sell-_ 
ing an arrangement, plan or scheme that’ includes, or relates to, the transaction or 
series; for preparing documents supporting the transaction or series, including tax _ 
returns or any information returns to be filed under the Act; or for providing “con-- 
tractual protection” (within the meaning assigned by subsection 237.1(1)), in respe 
of the transaction or series. : y oe 


“person” includes a partnership. 
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tion, where at the ine 

in respect of the avoidance t 

) an advi yw ora promote or any pers n ho does : not deal 
with the advisor or promoter, has or had an 

a the future ao either ap 


(ii) i is ‘contingent upon the obtaining of a tax eich that 

S, Or sult but for section 245, from the avoid- 
tion or series, or may be refunde 
any manner whatever based upon ‘the failure of - 
0 obtain a tax benefit from the avoidance (rans- 


(A) w a participate in the 


ae or in a Cia avoidance tr nsaction or series, or : 


tion or series, or any perst 


i -Tespect of e poten transaction or series, or 
() either . : 


(i) the person (in this ee ee to as ‘the “par- 
ticular person”), another person who entered into the avoid- — 


2011 | er from Minister . 


, recovered or 


with the advisor or promoter, has or had confidential protec 
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ance transaction for the benefit of the particular | person or 

any other person who does not deal at arm’s length with the — 

particular person or with a person who entered into the 
avoidance transaction for the benefit of the particular per- 
s or had contractual protection in respect of the 

ri ise than as a result of 


é : who does not — 
dea arm’ S fength with the advisor or promoter, has or 
had contractual protection in respect of the avoidance trans- 
ae or > we otherwis a) as a ee _ a fee descr bed - 


AU noe transaction! “means voida 
signed by subsection 245(3), entered into by or for the be € 
ic tered into by or f the benefit of a person that is part of a series of 
transactions i where at any time, any two of © 
paragraphs (a) to (©) of that definition are applicable in ‘respect of the avoidance — 
transaction or series. Each transaction that is part ofa series of transactions that in- 
cludes an avoidance 1 saction is a separate reportable ansaction, and this is also 
where a series of transactions i cludes more than one avoidance transaction. 
Whether a person would be considered to have entered i into an avoidance transaction 
for the b benefit of another pers ‘is to be based on the facts and circumstances of each 
=. Th Ss W subsection 237. 1 provide ne ae si , 


rok (a) to o of a tipiion nen tronsaction” describe bee sets of © 
mstances the existence of any two of which in respec of an avoidance transac- 
, or a series of transactions that includes the avoidance transaction, will cause that 
avoidance transaction, or each transaction that is part of that series, to be a “reporta-_ 
ble transac ” As well, it is intended that parag aphs (a) to (c) apply in respect of a 
series of transactions if that series includes more than one avoidance transaction and 

if any two of the paragraphs are applicable 1 in respect of one or more of those avoid- 

a transactions. er words, if a series of transactions includes more than one 
avoidance transaction, and any of paragraphs (a) to (c) are applicable in respect of 
one of those transactions while any of the paragraphs are applicable to another of — 
those tran: ions, then each transaction in the st es will be a reportable t transaction. 


Paragraph w@- _ A “fee” in relation to the avoi ce transaction or series of trans- 
- that includes the avoidance transaction : . 


Paragraph (a) of ‘the definition “reportable transaction” under new ee - 
237.30) refers to circumstances in which an “advisor” or ‘ ‘promoter’ (within the 

i | new subsection), or any person who is not dealing at 
arm’s len th an advisor r promoter, is entitled to any of three types of “fees”. < 
This paragraph applies from the perspective ‘of the advisor or promoter who has or — 
had an entitlement to a fee in respect of an avoidance transaction or series of transac- 
( U “perspective of the persons from whom the advisor or the 
p omoter is or was entitled to receive the fee. In this explanatory note, a reference to 
an “advisor” or a “promoter” includes any person who is not ee at arm’s os 
with the advi LU 


For the purpose of new sec 237. 3, a “fee” means any consi ideration that oO | 
could be, received or receivable, directly or indirectly and in any manner whatever, 

by an advisor or promoter in respect of an avoidance transaction, or a series oy trans- 
actions that includes the avoidance transaction, for 


° PrOV idi a or an eee with reaped to ne fransaction or series, 


. providing “contractual ca (within th the meaning ae by new y aubier: 
tion 237.3(1)) . See the explanation for paragraph (c) of the definition ae 
transaction” for more details on what constitutes “contractual protection”. 


The circumstances described in paragraph (a) would exist in respect of an avoidance 
transaction or series of transactions that includes the avoidance transaction if an 
amount meets the definition of “fee” under new subsection 237. 3(1) (see the discus- 
sion in respect of that definition for more details) and that fee meets the characteris- 
tics of any of the three types « of fees described i in this paragraph. 


The first type of fee, ‘described in subparagraph (a)(@i), is a fee of an advisor or pro- 
moter in respect of a transaction the computation of which is to any extent based on 
the amount of a tax benefit that could result from an avoidance transaction or series 
of transactions that include the avoidance transaction. Whether a fee is based on the 
amount of a tax benefit will depend on all the facts and circumstances relating to the - 
consideration received. Examples of circumstances in which the amount of a fee of 


1595 


S. 237.3(1) rep Income Tax Act 


an advisor or promoter would be determined according to the amount of the tax bene- s 


fit from the transaction include situations where the advisor or promoter sets a fee the 
amount of which is based, in whole or in part, on a perce 


tax benefit from a transaction or series of transaction. 


The second type of fee, described in subparagraph (avi), refers toa fee of an advisor — 
or promoter in respect of a transaction for which the advisor or promoter has or had 
an entitlement that is contingent upon the obtaining of, or the failure to obtain, a tax 


benefit from an avoidance transaction or series of transactions that includes the 
avoidance transaction. In contrast to subparagraph (a)(i) w focused on fees the 


amount of which, or computation of the quantum of which, is dependent on the tax 
benefit sought under the avoidance transaction or series, the kinds of fees referred fo 


in subparagraph (a)(ii) include the following: 


* A fee could be considered to be contingent upon the obtaining of a tax benefit 


from a transaction or series of transactions if the entitlement of the advisor or _ 


promoter to the fee under the relevant legal agreement arises upon the filing of 
an income tax return of a person that reflects the tax benefit, when the tax benefit 
is confirmed by the Minister after audit, if any court confirms the tax benefit in 


whole or in part, or upon the expiration of the applicable assessment periods that a 
apply to the taxation year. A fee could also be considered to be contingent upon — 


the obtaining of a tax benefit if it arises after the expiration of a given period of 
time agreed to by the advisor or promoter and the person for whom a tax benefit 
could result from the avoidance transaction or series, which period could be 
shorter than the applicable assessment periods that apply to the taxation year in 
which the tax benefit arises. _ 


* A fee to which an advisor or promoter is entitled in respect of an avoidance 
transaction or series of transactions may be considered to be contingent if it may 
be refunded, recovered or reduced, in any manner whatever, based upon the fail- 
ure of a person to obtain a tax benefit from the avoidance transaction or series. 
This could be the case when the fee may be refunded to the payer, recovered by 
the payer, or reduced for the payer should the tax benefit that was expected to 
result from the avoidance transaction or series be denied to a person because of 
the application of any provision of the Income Tax Act, including the general 
anti-avoidance rule in section 245. 


The third type of fee, described in subparagraph (a)(iii) is a fee that is attributable to 
the number of persons who enter into an avoidance transaction or series (or a similar 
avoidance transaction or series), or who have been provided access to advice or an 
opinion given by the advisor or promoter regarding the tax consequences from the 
avoidance transaction or series (or a similar avoidance transaction or series). Similar 
transactions or series include transactions or series having the same or similar struc- 
ture and entered into by different taxpayers, when the objective of those transactions 
or series is to result in similar tax benefits for each of those taxpayers, even if those 
transactions or series may involve different properties or obligations. For example, a 
broadly marketed scheme in which different taxpayers acquire and finance property 
separately, but where the property that each taxpayer acquires is similar in nature and 
where the financing structure that each taxpayer enters into is similar, may be consid- 
ered as “similar avoidance transactions”. 


Paragraph (b) — “Confidential protection” to the benefit of an advisor or promoter 
in respect of the details or structure of an avoidance transaction or series of transac- 
tions that includes the avoidance transaction 


Paragraph (b) of the definition “reportable transaction” refers to circumstances in 
which an “advisor” or “promoter” obtains “confidential protection” in respect of an 
avoidance transaction or series of transactions that includes the avoidance transac- 
tion. In this explanatory note, a reference to an “advisor” or a “promoter” includes 
any person who does not deal at arm’s length with the advisor or promoter. 


Based on the definition “confidential protection”, the circumstance described in para- 
graph (6) of the definition “reportable transaction” would exist in respect of an 
avoidance transaction or series of transactions that includes the avoidance transaction 
if an advisor or promoter in respect of the transaction or series has or had anything 
that would prohibit the disclosure to any person or to the Minister of details or the 
structure of the avoidance transaction or series that includes the avoidance transac- 
tion under which a tax benefit could result. 


For greater certainty, the disclaiming or restricting of an advisor’s liability shall not 
be considered confidential protection if there is no prohibition of the disclosure of 
details or the structure of the avoidance transaction of series of transactions that in- 
cludes the avoidance transaction. An example would be a standard provision found in 
many tax opinions limiting an adviser’s liability solely to his or her client and dis- 
claiming liability to any third parties. See also the discussion in respect of the defini- 
tion “confidential protection” in new subsection 237.3(1). 


Paragraph (c) — “Contractual protection” obtained for a person for whom a tax 
benefit could result from an avoidance transaction or series of transactions that in- 
cludes the avoidance transaction 


Paragraph (c) of the definition “reportable transaction” refers to the circumstances in 
which “contractual protection” is obtained in respect of an avoidance transaction or 
series of transactions, The explanatory note accompanying the definition “contractual 
protection” in new subsection 237.3(1) provides further details in this regard. The 
circumstances provided in paragraph (c) would exist in respect of an avoidance trans- 


age of the amount of the _ 


action o series of transactions that includes the avoidance transaction if one of the 
lowing circumstances applies in respect of the avoidance transaction or | . 

son for whom a tax benefit coul result from th 
(the “particular person”) has or had any form « 


described in paragraph (c); _ 


in paragraph (c); or : 
ther person who does not deal at arm’s length 


ith a person who entered into the avoidance tran: 
artic person, has or had any form of Pprotecti 


of insurance (other than standard profession: liability 
other protection (including an indemnity, compensation or a 


protects a person against a failure of the avoidance transaction ( 
transactions to achieve any tax benefit, yy a 


pays for or reimburses any expense, fee, tax, interest, penalty or sin 
_amount that may be incurred by a person in the course of a dispute in respect 


_ Of a tax benefit from the avoidance transaction or series o ansactions, or 


* any form or undertaking provided by a promoter, or by any person wh does not 
deal at arm’s length with the promoter, that provides, either immediately or in _ 
the future and either absolutely or contingently, assistance, directly or in ly 
in any manner whatever, to a person in the course of a dispute in respect of 
benefit from the transaction or series. a 


The first type of contractual protection described above refers to tax-result protectio 
under which the taxpayer is compensated or indemnified should the tax benefit from _ 
the avoidance transaction or series for the taxpayer not be achieved under the law, in 
any form whatever. For greater certainty, an advance income tax ruling o! taine 
from the Canada Revenue Agency by a person for whom a tax benefit could result 
from an avoidance transaction or series of transactions that includes an avoidance — 
transaction is not to be considered contractual protection in respect of the avoidance _ 
transaction or series. | ar 

In addition, the first type of contractual protection could include situations where a 
taxpayer would be entitled to be compensated for any fees to be incurred during the © 
course of an audit, an objection to an assessment, reassessment, additional assess-_ 
ment or determination pursuant to subsection 152(1.11) (hereafter referred to in these — 
notes as an “assessment”’), an appeal of an assessment to the Tax Court of Canada or 
any other subsequent appeal to a court of higher jurisdiction, in respect of a tax bene- 

fit which could result from an avoidance transaction or series of transactions, 


The second type of contractual protection described above refers to situations where, _ 
in respect of a transaction or series of transactions, a promoter (or a person who does 

not deal at arm’s length with the promoter) provides an undertaking to assist a person — 
in the course of a dispute in respect of a tax benefit from the transaction or series, 

even if done for no consideration. This would include situations where the promoter 

offers to provide to a person relevant documentation and guidance to dispute an as- _ 
sessment or file an appeal of any court’s decision in respect of the transacti 
series. / : 
“Contractual protection” would also exist in respect of an avoidance transaction or a 
series of transactions that includes the avoidance transaction if an advisor or pro- 
moter, or any person who does not deal at arm’s length with the advisor r promoter, 
has or had contractual protection in respect of the avoidance transaction or series. _ 


Fees that are contingent upon the obtaining of a tax benefit by a person are excluded 
from the application of paragraph (c) to preclude a double recognition of such 
In the absence of this specific exclusion, an advisor’s or a promoter’s fee mi 
considered as both a type of “contractual protection” in paragraph ( 

type of fee referred to in paragraph (a). oo a 


‘ 


an information return 
and when required may be liable to a penalty. The amount of certain fees of an ad 
sor or promoter will be included in the amount of the penalty provided und 
subsection 237.3(8). See the explanatory note accompanying “new sub 
237.3(8) for further details in this regard, te 
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I t. “We appreciate the contribution of the Canadian Bar Association 
ania process and your —— nt of the necessity to protect the i -- i. 


poses 
bec). wall ne equired to report any ams 


that my ae 3 ha Been in disc ssions > with you in thi regard. 


) - An information return in prs fens and 
— trans- 


(a) every person fo om benefit OF W 
but for section 245, from the reportable | transaction; 


) every person who has entered into, fo 
son referred to in paragraph (a), an avoidane 
is a reportable transaction; and 
(c) every advisor or promoter (an 


ing at arm’ ’s length with the advisor or promoter) who i is or was. 
ither es a al the ge a either abso- — 


di) in respect of eke ae ection provided ; it 
os mee eribed i in deceit ne of the evaiion “ 


TsOns: described i in new subsection 231. Loo 


W. Yj 


the context. of a series of ecto, a person. me ce a tax bene cal 
_ result from a series of transactions that includes a reportable transaction has a 
reporting obligation in respect of each transaction that is part of the series. Other _ 
persons Gn particular, advisors and promoters) subject to a reporting obligatio ) 
may have an obligation to report all or part of the transactions in the series, de- 
nding on their particular circumstances. . 


- The filing of an ‘information return by any eon a that roves a full ate accu- 
rate disclosure of all the transactions in a series of transactions would be consid- : 
ered to have been made by every person who has a reporting obligation in re 
spect of any transaction of the series. The : ling of an information return that _ 
contains full and accurate disclosure of a reportable transaction may be consid- 
ered to have been filed by any other — = hes a cc isiens eens in 
respect of that transaction. y : 
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turns in respect of a reportable transaction, or of all the © 
sportable transactions in the series of transactions, are filed with the Minister of 
National nister can deny any tax benefit that could result from 
the reportable transaction, and i impose a joint and several (or solidarity). penalty 
. every person who failed to report any reportable transaction. The person for 
10m a tax benefit could result from the reportable transaction or the series is — 
liable to a late-filing penalty the amount of which would be equal to the total of _ 
: all the fees that are described in paragraph (a) or (c) of the definition “reportable 
transaction” in new subsection 237.3()) that an advisor or promoter is entitled to _ 
receive in the context of the transaction or series of transactions. An advisor or a 
omoter’ s liability is limited to the fee that that advisor or promoter is entitled 
‘9 receive in respect of an undisclosed reportable transaction or in respect of the 
- series that include: the transaction. As well, the due diligence defence (provided 
for in new subsection 237.3(11)) may apply in respect of the penalty. See the 
lanatory notes aeccompan ying subsections 237. a tol ae a ius details 
t the penalty and the due diligence defence. 


New subsection 237. .3Q) imposes an obligation on certain persons to file an informa- 
tion return in respect of reportable | transactions. This will be the case if, in general 
terms, any two of paragraphs (a) to (c) of the definition “reportable transaction” are 

in respect of an avoidance transaction or series of transactions that in- 
on. See the explanatory note accompanying. the defini- _ 
a. for cones in this 


A pers for whom tax beret it could result from an avoidance transaction or series 
of transactions that includes the avoidance transaction would be required to file an 
information return in respect of the avoidance transaction and, as the case may be, 
each: ‘transaction that i is ot of _ _ transactions that nes ie auoidance / 
transaction. ee : : 


A 


A erson who enters into. an avaudnce transaction for the benefit of another “person 
for whom a tax benefit could result from the avoidance transaction or series would _ 
also be required to file an information return in respect of the avoidance transaction. _ 
Whether a person would be considered to have entered into an avoidance transaction 
for the benefit of another person would be based on the facts and circumstances of 
each case. A person could be considered as having entered into an avoidance transac- 
tion for the benefit of another person where it would be reasonable to consider that 
the person has undertaken the transaction or has arranged the transaction in order for 
the transaction to result in a tax benefit for the other person. The particular person for 
whom the tax benefit could result from the avoidance transaction may be unknown 
when the per: in enters into an avoidance transaction. For example, a corporation that _ 
undertakes a transaction or series of transactions to increase the paid-up capital of a 7 
class of shares of its capital stock might be considered to have undertaken the trans- 
action or series for the benefit of its current or future shareholders, depending on the 


& 


A person whi is an “advisor” or  Aoromwted’ ‘anda any person ih 5 hon an die 
or promoter does not deal at arm’s length, also may be subject to a reporting require- 
ment if such a person is entitled to a fee (within the meaning assigned by new sub- 
section 237.3(1)) in respect of the avoidance transaction or series of transactions that 
includes the avoidance transaction, in the circumstances described in paragraphs (a) 
or (c) of the definiti ‘reportable transaction” under new subsection 237. 3(1). In 
that case, the advisor or promoter (or relevant non-arm's length persons) would have 
a reporting obligation in respect of that avoidance transaction if it is a reportable 
transactio in respect of every transaction in the series that is a reportable transac- _ 
tion, depending on their circumstances. In’ addition to the person claiming the tax 
benefit, this would be the case for each of the persons eennone above in the follow- 
ing ircumstances: 


«© The person is entided to a i ‘ha . io any ‘extent based on the amonal of a tax 
benefit from an avoidance transaction or a series of transactions that includes the 

S e explanatory notes accompanying the definition — 
transaction” in new subsection ae 3( ) for further details in this 


me person is entitled toa fee at is to any extent nt contiuent upon the obtaining 
of a tax benefit from an avoidance transaction or a series of transactions that 
includes the avoidance transaction, or the person is entitled to a fee that can be 

_ refunded, recovered or reduced upon the failure of a tax benefit to result from the _ 
avoidance transaction or series, See the explanatory notes accompanying the def- 
inition “reportable transaction” i in new subsection 237.3(1) for further details in 


The person is entitled toa fee hati is to any extent attributable to the number of 
persons who enter into in an avoidance transaction or series, or a similar avoid-_ 
: ansaction or series, or who have been provided access to advice or an 
oo opinion given by the advisor or promoter regarding the tax consequences from — 

y the avoidance isaction or Series, ora similar avoidance transaction or series. 
See the *xplan ry notes accompanying the definition “reportable transaction” 
i new subsection 237. 31) for further details in this regard. 


Th pers on is ootiied toa el in respect of “contractual proeciat’ obiined by. 
or for the benefit of a person for whom a tax benefit could result from the avoid- 
ance transaction or series of transactions in the circumstances described in para- 
_ graph (c) of the definition “reportable transaction” in new subsection 237.3(1). 
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s well, every person mentioned above is required 
file an information return for each reportable transaction in respect of each : 
whom a tax benefit could result from the reportable transaction, or from th 


(3) Clarification of reporting transactions in series — For 
greater certainty, and subject to subsection (11), if subsection (2) 
applies to a person in respect of each reportable transaction that is 
part of a series of transactions that includes an avoidance transac- 
tion, the filing of a prescribed form by the person that reports each 
transaction in the series is deemed to satisfy the obligation of the 
person under subsection (2) in respect of each transaction so 
reported. 


Technical Notes (Sept. 10, 2010): A person may have an obligation to report 
each transaction that is part of a series of transactions that includes an avoidance 
transaction. In such cases, new subsection 237.3(3) provides that that person will be 
deemed to have satisfied that person’s reporting obligation in respect of each of those 
transactions if the person files an information return that fully and accurately dis- 
closes all of those transactions. This means that the person has to file only one infor- 
mation return in respect of the series of transactions to satisfy that person’s reporting 
obligation, and not a separate information return for each transaction in the series. [f 
a person, exercising due diligence, files an information return that is full and accurate 
in respect of all the transactions that the person should reasonably have been aware 
of, and those transactions are part of a larger series of transactions of which that 
person was unaware, the reporting obligation of that person would be considered to 
have been satisfied. 


(4) Application — For the purpose of subsection (2), if any per- 
son is required to file an information return in respect of a reporta- 
ble transaction under that subsection, the filing by any such per- 
son of an information return with full and accurate disclosure in 
prescribed form in respect of the transaction is deemed to have 
been made by each person to whom subsection (2) applies in re- 
spect of the transaction. 


Technical Notes (Sept. 10, 2010): New subsection 237.3(4) provides the circum- 
stances in which the filing by a person of an information return in respect of a report- 
able transaction could satisfy the reporting obligations of any other person who is 
also subject to a reporting obligation for the same transaction. 


This new subsection provides that if any person is required to file an information 
return in respect of a reportable transaction, the filing of an information return with 
full and accurate disclosure in respect of the transaction is deemed to have been made 
by each person required to file an information return under new subsection 237.3(2) 
in respect of the transaction. In such case, each of those persons will be considered as 
having satisfied their respective reporting obligation in respect of the reportable 
transaction to the extent of that full and accurate disclosure. 


However, the filing of the limited information return by that person would not satisfy 
the reporting obligation of any other person who has a broader or different reporting 
obligation in respect of the series. In such a case, every person who has a broader or 
different reporting obligation in respect of any undisclosed transactions in the series 
would still have an obligation to file information returns in respect of those transac- 
tions. See the explanatory note accompanying new subsection 237.3(11) for further 
details about the due diligence test. 


Every person who fails to satisfy a reporting obligation in respect of any reportable 
transaction of the series is jointly and severally liable to pay a late-filing penalty 
under new subsection 237.3(8). If a person fails to satisfy his or her reporting obliga- 
tion in respect of one or more reportable transactions, any fee described in paragraph 
(a) or (c) of the definition “reportable transaction” in new subsection 237.3(1) to 


Income Tax Act 


Ww ; ch every advisor or promoter is entitled in the context of the transaction | 


A transaction first becomes a reportable transaction to a person when the transaction _ 
is an avoidance transaction or is part of a series of transactions that includes an 


avoidance transaction and at least two of paragraphs (a) to (c) of the definition ee 
portable transaction” are applicable in respect of the avoidance transaction or series 


The circumstances described in the definition “reportable transaction” in new subsec- _ 


tion 237.3(1) may arise in respect of the avoidance transaction or series before or 


after the avoidance transaction has been entered into or the end of the series of trans- 


actions. Accordingly, the time for filing an information return for an advisor or a 


promoter may arise after the avoidance transaction or the end of a series of 


transactions. 


For example, if a series of transactions is implemented over two calendar years, buta 


particular advisor provided assistance or advice only in the second year and only in 


respect of transactions that occur in the second year, the transactions will have first . 
become reportable transactions in respect of that advisor only in that second year. 


(6) Tax benefits disallowed — Notwithstanding subsection : 
245(4), subsection 245(2) is deemed to apply at any time to any © 


reportable transaction if, at that time, 


(a) the obligation under subsection (2) of a person described in 


paragraph (2)(a) in respect of the reportable transaction has not 
been satisfied; 


(b) a person is liable to a penalty under subsection (8); and 
(c) the penalty under subsection (8) or interest on the penalty 


has not been paid, or has been paid but an amount on account © 


of the penalty or interest has been repaid under subsection 
164(1.1) or applied under subsection 164(2). 


Technical Notes (Sept. 10, 2010): New subsection 237.3(6) applies when an 
information return in respect of a reportable transaction is not filed in accordance 
with new subsection 237.3(2) and when any resulting penalty under new subsection 
237.3(8) and any interest on that penalty are unpaid. — 


For a person to have the possibility to obtain a tax benefit from a reportable transac- : 
tion, or a series of transactions that includes a reportable transaction, a full and accu- _ 


rate information return in respect of the reportable transaction and of each reportable 
transaction that is part of such a series that includes the transaction must be filed with 


the Minister of National Revenue on time. In accordance with new subsections _ 


237.3(3) and (4), a person could obtain a tax benefit from the reportable transaction if 
that person’s reporting obligation has been satisfied because another person has filed 
an information return that fully discloses the reportable transaction, or each reporta- 
ble transaction that is part of a series of transactions, from which the tax benefit 
could result, 


New subsection 237.3(6) provides that, if it applies to a transaction or series of trans- 


actions, then notwithstanding subsection 245(4), the tax consequences to a person in 


respect of the transaction or series can be determined as is reasonable in the circum- 


stances under subsection 245(2) in order to deny a tax benefit that, but for section 


245, would result, directly or indirectly, from the reportable transaction or series that — 
includes that transaction. Subsections 245(5) to 245(8) would apply when subsection . 


245(2) is deemed to apply under new subsection 237.3. 


The determination of the tax consequences based upon the deemed application of 


subsection 245(2) would have to be made in accordance with subsection 245(7). The 
tax consequences would be determined through a notice of assessment, reassessment, 
additional assessment or determination under subsection 152(1.11) involving the ap- 
plication of section 245. o ae 


If an information return that otherwise satisfies the requirements of new subsectio 
237,3(2) is filed after the period provided for under new subsection 237.3(5), and any 
late-filing penalty under new subsection 237.3(8) and interest thereon is fully paid to 
the Minister of National Revenue, the Minister may allow any tax benefit from the 
reportable transaction that is denied under this new subsection 237.3(6). However, in 
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determining whether a person may obtain the tax benefit that was denied, the Min- 
ister of National Revenue may consider whether section 245 otherw 
reportable transaction, including subsection 245(4). This is consisten [ 
section 237.3(12), which provides that the filing of an information return in respect 
of a reportable transaction under new section 237.3 is for administrative purposes 
only and cannot be considered as an admission by a person that section 24 
toa transaction or transactions that are reported as required. _ 


(1) Assessments oN stwithstanding ae 


152(5), such assessments, determinations and redeterminations - 


may be made as are necessary to give effect to subsection Se 


Technical Notes (Sept. 10, 2010): New subsection 237. 
Minister of National Revenue the authority to make such asse 


which provides a penalty for late-filing i in wee 
under new subsection 237 32). - cS 


(8) Penalty — - Every ton. ae fail 
section (2) on or before the day required under sub 
liable to a penalty equal to the total of each amount t 
which an advisor or a promoter (or any person who does not deal 
n’s length with the advisor or the promoter) in respect of the 


rep rtable transaction is or was entitled, either immediately or in 
a future and either Me wack or contingently, to receive in re- 
asacti t ane ie is part of 


ion” in subsecti ion (1); 


NEY 


vided in circum- 
See fo a8 


: f contractual: protection 
stances described in paragraph (c) of the « 
_ transaction” in subsection (1). 


Technical Notes (Sept. 1 

reportable transaction or, in the case of a series of transactions, each reportable trans- 
actio that is part of the series, is not filed in accordance with new subsection 
237.3(2) and new ‘subsection 237.3(5),. 
mation return in respect of the reportable transaction or of each reportable transaction 
that is part of the series would be liable to pay a ‘penalty. 


The amount of the penalty i is | 


the reportable: ‘transaction, if the fee is 


¢ described in paragraph co a the definition “reportable transaction” ‘in Shida 


237. 3(1); or 


agraph © of that definition. 5 


The explanatory notes accom paying the definit n 1 “reportable tra saction” orovie 


further details in this regard. — 
Under new subsection. 237, 3(9), every person who is subject to a penalty under sub- 


section 237.3(8) is jointly and severally, or solidarily, liable to pay the penalty, 
ject to the oe pee > ese new Meee 237.310) for advisors and 


promoters. — : 


Under new “eupséction. 7. 3(10), an saver ora pone in eae of a reportable — 
transaction that was not reported as and when required under new section 2313 


would be jointly and severally, or solidarily, liable to pay the penalty under ne 
subsection 237.3(8) only to the extent of the fees that e particular advisc yy 


moter is entitled to receive in respect of the undisclosed reportable transaction or the 
es in the amount oF that 


series that includes that transaction, and that i 
penalty. | 
Even if an advisor or plore has fulfilled his ot r her ‘porte Shieation in oe 
ofa teportable transaction and is not liable to the penalty, the fees which that advisor 


or promoter is entitled to receive can be included in the amount of the penalty to 
which any other person may be liable should that other person fail to satisfy his or 
her reporting obligation in respect of other reportable transactions that are part of the 
same series of transactions. However, the liability of an advisor or a promoter for 


late-filing penalty in respect of a failure to fulfill the reporting obligation is limited 


the fees that the particular advisor or be is oe to receive in respect of the 


reportable transaction or series. 


applies to the 


n one or << 
turn in respect of a reportable transaction as. required under sub- - 
tion (5) 48 
isaiceto. 


Le described in pos (@) of the definition “epoale 


201 0): When an 1 information return in respect of a _ 


every person who has failed to file an infor- 


ual to the total of each amount that Sa fee to siti < 
an advisor ora promoter in respect of the reportable transaction, or any person who 
does not deal at arm’s length with such advisor or promoter, is entitled, either imme- _ 
diately or in the future and either absolutely Or contingently, t to receive in respect of — 
the. reportable transaction, of any transaction that is part of the series of transactions — 
that includes the reportable transaction and of nee series of transactions ae see , 


in 8 a Sconteactual poe ponded: in Circumstances es in par- 


sub- 


S. 237.3(9) 


Example 


Assume that a taxpayer attempts to obtain tax benefits from a series of transac- 


tions that includes two avoidance transactions. The first avoidance transaction is 


part of the first five transactions in the series (the “first subset”), and the second 
avoidance transaction is part of the last five transactions in the series (the “sec- 
ond subset” ). Also, assume that an advisor provides contractual protection to 
: the taxpayer in respect of the first avoidance transaction and is entitled to re- 
ceive a fee of $100. As well, a promoter is entitled to receive contingent fees oy J 
$50 in of the first avoidance transaction, another $50 ir 
_ second avoidance transaction, and $25 in respect of the tax benefits to be de-_ 
_ rived from the series. The series of transactions began and ended in the same 
_ calendar year, and mee contractual protection and the Oe fees also arose 
in that ‘year. y 


Bach transaction that is ee of the series a transactions is a reportable transac- 
tion. That is because the advisor i is entitled to a fee described in paragraph (c) of — 
the definition “reportable transaction” in new subsection 237.3(1) in respect of 
¢ first avoidance transaction, and the promoter is entitled to a fee described in 
| Re iragraph (a) of that definition in respect of the first and second ayoidance 
transactions in addition to a fee in respect of the whole series. When two of the 
a paragraphs under that definition apply in respect of one or more avoidance 
8 that are part of a series of transactions or in respect of the series as 
whole, each transaction that is oe of the series is a me transaction. 


second avoidance transaction. 


Under new subsection 237.3(2), the taxpayer, the advisor and the promoter 

would each have a reporting obligation. Each would be required to file an infor- 
mation return in respect of each reportable transaction for which they have a 
reporting requirement no later than June 30 of the following calendar er in 
_ accordance with new subsection 237.3(5). 


' ihe reporting obligation of the taxpayer, advisor and promoter would extend to 
each transac tion that is part of the series of t transactions. 


The giver. acting reasonably, decides to file on a timely basis < an prion 
return in respect of the first subset of transactions. Although the filing of an 
_ information return by the advisor in respect of the first subset would not be con- 
sidered to have satisfied the reporting obligation of that advisor, the advisor 
~ would not be subject to any penalties under new section 237.3 because the advi- 

_ sor, acting reasonably, had no knowledge | about the second subset and, ‘there- - 

_ fore, the advisor’ Ss liability 1 is limited under new subsection 237. 3( jge 


_ Although the reporting by the advisor of the first subset could be considered to 
_have satisfied the reporting obligation of the taxpayer and the promoter in re-- 
__ spect of the first subset, this does not relieve the taxpayer and the promoter in 
respect of transactions that are part of the second subset. Accordingly, the tax- 
payer and the promoter would be considered to have satisfied heir respective 
reporting obligations only when their respective reporting obligations are satis- _ 
_fiedin respect of the transactions that make up the entire series, including those 
. that are part of the second subset. However, they did not ie an information — 
. respect of the second subset. 


dees new subsection 237.3(8), the promoter and the taxpayer are hae to a 
penalty because they did not satisfy their own respective reporting obligations in 
_ respect of all the reportable transactions of the series. The amount of the penalty 
10 which a person is liable in respect of undisclosed reportable transactions in- 
cludes not only the fees that are connected to those transactions, but also any fee 
in respect of any transaction that is part of the same series of transactions or in 
__respect of the series as a whole. Therefore, the amount of the penalty to which 
the taxpayer and the promoter would potentially be liable is equal to $225 
_ (which is the amount that is the total of all the fees that the advisor and the — 
promoter are entitled to receive in respect of the first and second subset, and in 
respect of the series as a whole), and the taxpayer and the promoter would be 
jointly and severally (or solidarily) liable to pay the penalty under new subsec- 
tion 237.3(9). However, under new subsection 237.3(10), the promoter +s liability 
is limited to the fee that the promoter is entitled to receive in respect of the series 
which in this example is $125, 


Related Provisions: 18(1O, 67.6 = Beaaly is not isaububle: 161(11)(b. De — 
Interest on penalty; 163(2. 9) — Where partnership is liable to penalty; 227(10)(b) — 
AS sessment of penalty; 237.3(6) — Tax benefits disallowed if return not filed and 
penalty unpaid; 237.3(7) — No time limit for assessment of penalty; 237.39) — 
Joint and several liability for penalty; 237.3110) — Limitation on liability of advisor 
or promoter; 237.3(11) — Due — ae y cae 237.305) — Limitation 


on penalty. 


(9) Joint and socal liability — If more than one person is 
liable to a penalty under subsection (8) in respect of a reportable 
transaction, each of those persons are lene and severally liable 
to pay the penalty. 


Technical Notes (Sept. 10, 2010): See under 237.3(8) above. 


Related Provisions: 237.3(10) — Limitation on liability of advisor or promoter. 


1599 


S. 237.3(10) 


(10) Joint and several liability — special cases — Not- 


withstanding subsections (8) and (9), the liability of an advisor or 
a promoter to a penalty under those subsections in respect of a 


reportable transaction shall not exceed the total of each amount 
that is a fee to which that advisor or promoter, or a person with | 


whom the advisor or promoter does not deal at arm’s length, is or 
was entitled, either immediately or in the future and either abso- 
lutely or contingently, to receive in respect of the reportable 
transaction. a 


Technical Notes (Sept. 10, 2010): Sce under 237.3(8) above. 


(11) Due diligence — A person required to file an information 


return in respect of a reportable transaction is not liable for a pen- 
alty under subsection (8) if the person has exercised the degree of 
care, diligence and skill to prevent the failure to file that a reason- 


ably prudent person would have exercised in comparable - 


circumstances. 


Technical Notes (Sept. 10, 2010): A person who is required to file an informa- 
tion return under new subsection 237.3(2) is liable for a penalty under new subsec- 
tion 237.3(8) if the person does not file an information return in respect of every 
reportable transaction that the person is required to report, or does not do so on a 
timely basis, However, under new subsection 237.3(1 1), a person will not be liable to 
a penalty if it is determined that the person has exercised the degree of care, diligence 
and skill to prevent the failure that a reasonably prudent person would have exercised 
in comparable circumstances. This limitation is commonly referred to as a “due dili- 
gence defence’’. 


The due diligence defence applies in the context of the reporting obligations imposed 
upon the persons referred to in new subsection 237.3(2). Whether a person has exer- 
cised the degree of care, diligence and skill required will be based on the facts and 
circumstances of each case. It is intended that the application of the due diligence 
defence for the purpose of new section 237.3 will be based on the jurisprudence that 
applies in respect of similar defences for the purposes of other provisions of the Act. 


A person for whom a tax benefit could result from a reportable transaction, or from a 
series of transactions that includes a reportable transaction, is required to file an in- 
formation return in respect of the avoidance transaction, or of each transaction that is 
part of a series of transactions that includes the avoidance transaction, as the case 
may be. Such person is required to make reasonable and good faith efforts to deter- 
mine whether a transaction is an avoidance transaction, or is part of a series of trans- 
actions that includes the avoidance transaction, and whether any two of paragraphs 
(a) to (c) of the definition “reportable transaction” are applicable to the avoidance 
transaction or series of transactions. If such a person is subject to a reporting require- 
ment under new subsection 237,3(2) in respect of an avoidance transaction, then the 
person is also required to make reasonable and good faith efforts in identifying and 
disclosing full and accurate information in respect of each transaction that is part of a 
series of transactions that includes the avoidance transaction. 


A person who enters into an avoidance transaction that is a reportable transaction for 
the benefit of another person is required to file an information return in respect of the 
avoidance transaction. Such person is required to exercise the same degree of care, 
diligence and skill as they would if they had entered into the reportable transaction 
on their own behalf, 


A person who is an advisor or a promoter in respect of an avoidance transaction, or a 
series of transactions that includes an avoidance transaction, and any person who 
does not deal at arm’s length with such advisor or promoter, would also be required 
to exercise adequate care, diligence an skill to determine whether a tax benefit could 
result from the avoidance transaction or series for a person, and whether any two of 
paragraphs (a) to (c) of the definition “reportable transaction” are applicable to the 
avoidance transaction or series. 


Persons, other than those for whom a tax benefit could result for a transaction or 
series, will not be subject to a penalty under new subsection 237.3(8) if they file on a 
timely basis (or if they reasonably believe that another person has filed on a timely 
basis) an information return in respect of each transaction for which they reasonably 
believe, after making reasonable efforts, that they are subject to a reporting require- 
ment. For example, if an advisor, acting reasonably, determines that a. reportable 
transaction in respect of which the advisor provided advice, and is entitled to a fee 
described in paragraph (a) or (c) of the definition “reportable transaction” in new 
subsection 237.3(1), is part of a series of three transactions, the advisor will have 
satisfied his or her reporting obligation if he or she files (or, pursuant to new subsec- 
tion 237.3(4), if another person files) a full and accurate report in respect of the three 
transactions that made up that part of the series even if, unknown to the advisor, the 
three transactions were actually part of a larger series of transactions. 


(12) Reporting not an admission — The filing of an informa- 
tion return under this section by a person in respect of a reportable 
transaction is not an admission by the person that 


(a) section 245 applies in respect of any transaction; or 
(b) any transaction is part of a series of transactions, 


Income Tax Act 


Technical Notes (Sept. 10, 2010): New subsection 237.3(12) provides that the . 
filing of an information return under new section 237.3(2) by a person in respect of a_ 
reportable transaction is not an admission by the person that section 245 applies in _ 
respect of any transaction, or that any transaction is part of a series of transactions. 
Ifa required information return in respect of a reportable transaction is filed with th 
Minister of National Revenue and, in the case of a return that is late-filed, the appli 
cable penalty and interest on the penalty is paid, the Minister may consider whether — 
section 245 applies to the reportable transaction. If so, the Minister may determine 
any tax consequences to any person through a notice of assessment, reass ssment, 
additional assessment or determination pursuant to subsection 152(1.11) with respect _ 
to the reportable transaction. Co 


(13) Application of ss. 231 to 231.3 — Without restricting the _ 
generality of sections 231 to 231.3, notwithstanding that a return 
of income has not been filed by a taxpayer under section 150 for. 
the taxation year of the taxpayer in which a tax benefit results, or 
would result but for section 245, from the reportable transaction, _ 
sections 231 to 231.3 apply, with such modifications as the cir- 
cumstances require, for the purpose of permitting the Minister to — 
verify or ascertain any information in respect of that transaction, - 
Technical Notes (Sept. 10, 2010): New subsection 237.3(13) ensures that the 
provisions of sections 231 to 231.3 dealing with audits, inspections and powers of 
enforcement apply to any person who is required to file an information return in 
respect of a reportable transaction under new subsection 237.3(2) notwithstanding » 
that, at the time of such audit or inspection, a return of income may not have been _ 
filed for the taxation year in which a tax benefit results, or would result but for sec- 
tion 245, from the reportable transaction or series of transactions that includes the 
reportable transaction. 


(14) Tax shelters and flow-through shares — For the pur- 
pose of this section, a reportable transaction does not include a 
transaction that is, or is part of a series of transactions that 
includes, - : 


(a) the acquisition of a tax shelter for which an information 
return has been filed with the Minister under subsection 
2374(7): or a 


(b) the issuance of a flow-through share for which an informa- 

tion return has been filed with the Minister under subsection 

66(12.68). 
Technical Notes (Sept. 10, 2010): New subsection 237.3(14) provides that no_ 
information return is required to be filed under new subsection 237.3(2) in respect of 
a transaction if the transaction is one that would otherwise be a “reportable transac- 
tion” (within the meaning assigned by new subsection 237.3(1)) that is, or is part of a 
Series that includes, the acquisition of a tax shelter or the issuance of a flow-through 
share in respect of which the appropriate information return under the tax shelter of 
flow-through share regime has been filed with the Minister of National Revenue. 
Related Provisions: 237.3(16) — No application if shelter or flow-through share — 
acquired to avoid 237.3. 


(15) Tax shelters and flow-through shares — penalty — 
Notwithstanding subsection (8), the amount of the penalty, if any, 
that applies on a person under that subsection in respect of a re- 
portable transaction shall not exceed the amount determined by 
the formula 


A-B 
where 


A is the amount of the penalty imposed on the person under sub- 
section (8), determined without reference to this subsection; | 
and 

B is ieee 

(a) if the reportable transaction is the acquisition of a tax 

shelter, the amount of the penalty, if any, that applies on the 

person under subsection 237.1(7.4) in respect of the tax 

shelter, s 


(b) if the reportable transaction is the issuance of a flow- : 
through share, the amount of the penalty, if any, that ap- 
plies on the person under subsection 66(12.74) in respect of 
the issuance of the flow-through share, and eats 
(c) in any other case, nil. 


Technical Notes (Sept. 10, 2010): New subsection 237.3(15) provides a compu- 
tation rule in respect of the amount of any penalty to which a person may be liable 
under new section 237.3 and under the flow-through share or tax shelter rules. This 
Subsection applies if a person fails to satisfy that person's reporting obligation in 
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respect of a reportable transaction that is the acquisition of a tax shelter or the issu- 
ance of a flow-through, share under all the relevant rules. In such case, the amount of 
the penalty, if any, to which tha’ 
or tax shelter rules will reduce the amount of the penalty, if any, to which that person — 
js liable to under new section 237.3. Other persons may have a reporting obligation 
under new subsection 237.3(2) in respect of the acquisition of the tax shelter or the 
issuance of the flow-through share. In. such a case, every other person who fails to- 
file. an information return as and when required under new section 237.3 remains. 
ject to the penalty under new subsection 237 .3(8), the amount of which is. ee 
ed without taking into account ee reduction that applies. toa p Fon under new — 


) avpldarice — Sibsebton (14) doe not ‘apply toate- 
portable | ansaction if it is reasonable, having regard t to all of the, 
circumstances, to, conclude that one of the main reasons. for the 
acquisition of a tax shelter, or the issuance ofa Mowethough 
share, is to avoid the application of this sectidns: | ° : 


Technical Notes (Sept. 10, 2010): New subsection 237.3(16) piorideel an anti-- 
avoidance tule intended to prevent persons from ‘inserting the acquisition of a tax 


416) Anti 


shelter or the issuance of a flow-through share into a series of transactions for the _ 


purpose of avoiding the reporting requirements under new subsection 231, 3(2). 


Application: The August 27, 2010 draft legislation (Part 3 — other amendments), s - 
115, will add s. 237.3, applicable in respect of avoidance transactions that are entered 
into after 2010 or that are part of a series of transactions that began before 2011 and 
is completed after 2010. If the filing of an information return under s. 237.3 would be 
required before July 1, 2011, the ious return is os to me ae ye at 
day if it is filed before 2012. : 


ae Ne es pt. 10, 2010): Backerounder 


ee further details about the Hee ef 
ra 60-day public consultation period, which en ed on july 7,2! aa a 


stated in Budget 2010, the main objective of the proposed reporting regime is to 
; ify to the Canada Revenue Agency of potentially abusive tax 
peetince transactions that are not currently ete to | ny ooh information re- 


inteerity of Canada’s places ent system, the Canada Reveate ‘Agency. must be © 
able to properly review tax benefits claimed by taxpayers in their income tax returns, 
including tax benefits claimed in respect of aggressive tax planning arrangements. 
On the other hand, a balance must be struck between the need to protect the integrity 
of the Canadian income tax system and a taxpayer's ‘entitlement to plan their _ : 


in a manner that legally minimizes their tax liability. 


The submissions received in respect of the public consultation raised various issues _ 
on specific aspects of the proposals, many of which sought clarification regarding _ 
particular aspects of the criteria upon which the reporting requirement is based. In 
addition, it was suggested in several submissions that the Soaes be pale clari- : 
fied in the Explanatory Notes. hr 


The draft legislation addresses the issues raised, paeenlany when the Se re- 
gime is considered as a whole. Notably, the definitions of “advisor” and “promoter” 
have been drafted to reflect comments received, as have the limitatio: 
alty to which an advisor or promoter may be su ject. As well, ‘the “due diligence _ 
de ence” in new subsection 237.304) i is intended to address some of these issues. 


Under the proposals, a transaction would be a reportable transaction if it is an avoid- 
ance transaction (as defined for the purpose of the general anti-avoidance rule in the 
Income Tax Act), or if itis a transaction that is part of a series of transactions that — 
includes ¢ an avoidance transaction, if at any time any two of the hallmarks provided _ 
in the definition “reportable transaction” come into existence in respect of the avoid- 
ance transaction or series. Therefore, a transaction that is not an avoidance transac-— 


transaction, would not be a reportable transaction, regardless of whether any of the — 
hallmarks exist in respect of the transaction or series. Accordingly, it should be the 
case that normal commercial transactions that do not pose an increased risk oy a . 
would not have to be reported under this new reporting Tegime. ; 


As noted, the proposed reporting regime also provides a due diligence defence a , 
persons who could be subject to the proposed reporting requirements. To avail them-_ 
selves of this defence, a person would be required to make reasonable efforts to de- 
termine whether a transaction is a reportable transaction and whether they are subject 
to an information reporting requirement in respect « of the reportable transaction. If a_ 
transaction is a reportable transaction and the person is subject to an information 
reporting requirement, then the person must determine whether the reporting require- 
ment to which they are subject has been satisfied in all respects by another person. If 
not, then the person must identify all the information to be provided in respect of the _ 
reportable transaction. If after making reasonable efforts to that effect, a particular 
person determines that no reporting requirement exists, or that another person has _ 
satisfied the reporting requirement to which the particular person 1s subject, the Mac” 
ister of National Revenue may consider the particular person to have met the due 
diligence defence test. Whether a person has made such efforts would have to be 
determined according to the facts and circumstances of each case. : 
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These explanatory notes provide further technical details about the proposed infor- 
mation reporting. regime — also oe and Clanity ee issues canes ce the 
consultations. / 7 a8 


Overview 


New section 237.3 contains rales | in respect of a new information reporting regime 
meant to require the disclosure to the Minister of National Revenue (the “Minister’”) 
in a timely manner of certain aggressive tax avoidance transactions. 


In general terms, ‘this new section imposes a reporting obligation on certain persons 
in respect of avoidance transactions or series of transactions that includes an avoid- 
ance transaction if two of three hallmarks provided in the definition “reportable 
transaction” in new subsection 237.3(1) are applicable in respect of the avoidance 
transactions or the series. The particular hallmarks reflect certain circumstances that 
commonly exist in the context of tax avoidance transactions. The presence of these 
hallmarks often indicates a greater likelihood that the underlying transactions are 
ones that could be challenged under the existing provisions of the tax law. 


A rep ring obligation i is imposed on the particular person for whom a tax benefit 
result from an avoidance transaction or series, any person. who enters into an 
avoidance transaction for the benefit of the particular person as well as any | “advisor” 
or “promoter” (within the meaning assigned under new subsection 237.3(1)) who is 
entitled to a fee in circumstances described in the definition “reportable transaction”. 
A full and accurate information return must be filed in respect of each transaction 
that is a reportable transaction. The filing of an information return is for administra- 
tive purpose only, and cannot be construed as an admission by a person that section 
245 applies to the transaction or that a transaction is part of a series of tr ansactions. 


If a full and accurate disclosure in respect of a reportable transaction is not made in 
accordance with this new section, the Minister may impose a late-filing penalty on 
the persons who have failed to satisfy their reporting obligations and redetermine the 
tax consequences of any person for whom a tax benefit could result from the undis- 
closed reportable transaction or series that includes that transaction. The redetermina- 
tion could be made as if section 245 was deemed to apply, notwithstanding subsec- 
tion 245(4). 


Persons who have failed to fully satisty their reporting obligations may be coat and 
severally, or solidarily, liable to the penalty, subject to a limitation for advisors and _ 
promoters and the due diligence defence provided in new subsection 237.3(11). If the 
reporting obligation is satisfied in accordance with this new section only after the 
filing « date, and any late-filing penalty and interest is paid, the Minister may allow a 
tax benefit from a reportable transaction disclosed late if the tax benefit satisfies all 
of the requirements of the a es income tax law, including the general 
anti-avoidance rule. yO 


New section 2313 applies in respect of MiSiainee transactions that are entered into 
2010, as well as to avoidance transactions that are part of a series of transactions 
mmenced before 2011 and is completed after 2010. If the filing of an informa- 
tion return under proposed subsection 237.3 would be required before July 1, 2011, 
the information return is deemed to be filed before that day if it is filed before 2012. 


Dept. of Finance news release 2010-043, May 7, 2010: Government of Can- 
ada Seeks Public Input on Proposals to Require Information Reporting of Tax Avoid- 
ance Transactions 


The Honourable jim Flaherty, Minister of Finance, today released for public consul- 
tation proposals concerning an information reporting Ae for certain tax avoid- 
ance transactions, as proposed in Budget 2010. 


“These proposals seek to ensure that our income tax system is fair to all Canadians,” 
said Minister Flaherty. “They will help the Canada Revenue Agency to identify in- 
stances of eer oe planning, which can undermine the ee . our income 
tax system.” : 


Budget 2010 put forth for consultation a oes under which a tax avoidance trans- 
action that bears at least two of three hallmarks of aggressive tax planning would be 
required to be reported to the Canada Revenue Agency. The proposals released today 
for consultation provide details about: 


* the persons who would be subject to the reporting niles! 


‘ ‘the transactions that would be required to be disclosed; 

* the proposed form, content and timing of disclosure; and 

* the proposed consequences for failure to disclose a reportable transaction. 
A backgrounder and a description of the proposals accompany this release. 


The Government will review comments received in the course of these public consul- 
tations. As announced in Budget 2010, it is proposed that these measures, as modi- 
fied to take into account the consultations, would apply to avoidance transactions 
entered into after 2010, as well as avoidance transactions that are part of a series of 
transactions that commenced before 2011 and will have been completed after 2010. 
Interested parties are invited to provide comments on these proposals by July 7, 
2010. 


Comments may. be abmitiod 4 to the Tax Legislation Dies at the Department of 
Finance at consultations245 @fin.ge.ca. Once received by the Department of Finance, 
all submissions will be subject to the Access to Information Act and may be disclosed 
in accordance with its provisions. Should you express an intention that your submis- 
sion be considered confidential, the Department will make all efforts to protect this 
information within the requirements of the law. 
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For further information, media may contact: Annette Robertson, Press Secretary, Of- 
fice of the Minister of Finance, 613-996-7861; Jack Aubry, Media Relations, Depart- 


ment of Finance, 613-996-8080. oy 
Backgrounder 


In Budget 2010, the Government announced that it would consult on a proposal _ 


under which certain tax avoidance transactions would be required to be reported to. 
the Canada Revenue Agency. Today’s release provides details of the proposals for 
public consultation, and is seeking views of stakeholders. 


These proposals seek to address concerns about the impact of aggressive tax avoid- 


ance transactions on the fairness of the income tax system. Canada is not the only 
jurisdiction that has acted to address the impact of aggressive tax planning. Notably, — 


the United Kingdom, the United States and the province of Québec have introduced 


reporting regimes that identify aggressive tax planning by reference to “hallmarks”. 


of such tax planning, to assist their respective tax administrations in identifying po- 
tentially abusive transactions and their participants. In general terms, the particular 
hallmarks reflect certain circumstances that commonly exist in the context of tax 
avoidance transactions. The presence of these hallmarks often indicates a greater 


likelihood that the underlying transactions are ones that could be challenged under 


the existing provisions of the tax law. 


Budget 2010 therefore proposed consultations on a reporting regime for Canada. 
These proposals, as modified to take into account the public consultations, would 


apply to avoidance transactions entered into after 2010, as well as avoidance transac- _ 


tions that are part of a series of transactions commenced before 2011 and completed 
after 2010. 


Description of the proposals 
Terms used in this description are defined below. Generally, under these proposals: 


* A transaction entered into by a taxpayer that is an avoidance transaction — as 
currently defined under the Income Tax Act — and which bears at least two of 
three hallmarks (described below) would be a “reportable transaction” in respect 
of which the taxpayer would be required to report prescribed information to the 
Canada Revenue Agency. Tax advisors and promoters may also be subject to the 
reporting requirements. 


e 


Persons subject to the reporting requirements may be liable to a penalty for fail- 
ure to disclose a reportable transaction. 


* Upon discovery of a reportable transaction that has not been reported when re- 
quired, the Canada Revenue Agency would be empowered to deny the tax bene- 
fit resulting from the transaction. If the taxpayer still wants to claim the tax bene- 
fit, the taxpayer would be required to file with the Canada Revenue Agency the 
information that should have been reported as well as to pay a late-filing penalty. 


Reportable transaction 


Under these proposals, a reportable transaction would be a transaction entered into 
by or for the benefit of a taxpayer that is classified within the existing definition of an 
“avoidance transaction” and that bears at least two of the following three hallmarks: 


1, A promoter or tax advisor in respect of the transaction is entitled to fees that are to 
any extent 


* attributable to the amount of the tax benefit from the transaction; 
* contingent upon the obtaining of a tax benefit from the transaction; or 


* attributable to the number of taxpayers who participate in the transaction or who 
have been provided access to advice given by the promoter or advisor regarding 
the tax consequences from the transaction. 


2. A promoter or tax advisor in respect of the transaction requires “confidential pro- 
tection” with respect to the transaction. 


3. The taxpayer or the person who entered into the transaction for the benefit of the 
taxpayer obtains “contractual protection” in respect of the transaction (otherwise than 
as a result of a fee described in the first hallmark). 


A reportable transaction would include all the transactions in a series of transactions 
if at least one of the transactions in that series is an avoidance transaction. Reporting 
would be required for the taxation year in which a tax benefit arises. 


If a reportable transaction is also a tax shelter or a flow-through share arrangement, 
only the reporting requirement for tax shelters or flow-through shares would apply. 


Persons subject to the reporting requirements 


Under these proposals, an information return would be required to be filed with the 
Canada Revenue Agency by a person who seeks to obtain a tax benefit from a report- 
able transaction. This reporting requirement would also apply to any person who en- 
ters into such a transaction for the benefit of a taxpayer, such as where the result of a 
series of transactions undertaken by a corporation is that a tax benefit will accrue to a 
current or future shareholder of the corporation. 


If one or more promoters or tax advisors are entitled to fees as described in the 
hallmarks with respect to that transaction, each such promoter or tax advisor would 
also have to file an information return with the Canada Revenue Agency. 


If more than one person is required to file an information return in respect of a re- 
portable transaction, the filing of a complete disclosure by one of the parties will 
satisfy the obligation of each party. 


Form and content of information return 


Income Tax Act 


The information return with respect to a reportable transaction would be required to 
be filed in prescribed form on or before the taxpayer’ s filing-due date for the taxation oS 
year in which the tax benefit arose. Where the taxpayer who sought to obtain the tax 
benefit does not have a filing-due date, the prescribed form would be required to be 
filed before June 30 of the calendar year following the calendar year in which the tax 
benetit arose. — rrr LU 
The Canada Revenue Agency will publish guidance in respect of the manner in 
which a transaction is to be reported and the informati n that will be required t 

rep ” a _ oo hm 
Disclosure of a reportable transaction would have no bearing on whether the bene 
is allowed under the law; rather it would simply assist the Canada Revenue Agen 
in identifying the transaction and the taxpayer who seeks to obtain a tax benefit from 
the transaction. In this regard, disclosure of a reportable transaction would not be 


suggest that the GAAR does not apply to the transaction. 
Consequences for failure to report 
Suspension of the tax benefit 


Any tax benefit sought to be obtained by a taxpayer from a reportable transaction 
would not be available until the transaction is reported and, if applicable, the penalty — 
for failure to disclose the transaction is paid. a se 


Penalty for failure to report 


If an information return in respect of a reportable transaction is not filed as and when 
required, each person who is required to file would be liable to pay a penalty, not- 
withstanding any agreement between the parties as to who is to file the return. In 
such circumstances, the penalty payable by any taxpayer who sought to obtain a tax _ 
benefit from the reportable transaction would be the total of all amounts each of - 
which is a fee in respect of the transaction, described in a hallmark, to which a pro- 
moter or tax advisor is or would be entitled to receive. All other persons who entered 
into the transaction for the benefit of the taxpayer would be jointly and severally 
liable with the taxpayer to pay that penalty, Each promoter or tax advisor in respect 
of the reportable transaction would be jointly and severally liable with the taxpayer, 
and with all the other persons that entered into the transaction for the benefit of the 
taxpayer, to pay the portion of the penalty that would be equal to all the fees to which 
that promoter or tax advisor is or would be entitled to receive and that are included in 
computing that penalty. 


Due diligence 


Any person required to file an information return in respect of a reportable transac- 
tion would not be liable for a penalty for a failure to file that return as and when 
required if the person has exercised the degree of care, dili gence and skill to prevent 
the failure that a reasonably prudent person would have exercised in comparable 
circumstances. - 


Definitions 


The following are general descriptions of definitions that would apply for the pur- 
pose of these proposals. 


Avoidance Transaction ms 


The existing definition of an “avoidance transaction” for the purposes of the General | 
Anti-Avoidance Rule (GAAR) in the Income Tax Act would apply. Therefore, an 
avoidance transaction would mean any transaction 


* that, but for the GAAR, would result, directly or indirectly, in a tax benefit, un- 
less the transaction may reasonably be considered to have been undertaken or 
arranged primarily for bona fide purposes other than to obtain the tax benefit; or 


* that is part of a series of transactions that, but for the GAAR, would result, di- 
rectly or indirectly, in a tax benefit, unless the transaction may reasonably be 
considered to have been undertaken or arranged primarily for.bona fide purposes 
other than to obtain the tax benefit. a ks 


Confidential Protection 


A “confidential protection” with respect to a transaction would mean any limitation 
on disclosure to any other person, including the Canada Revenue Agency, that is 
placed by a promoter or tax advisor on the taxpayer, or on a person who entered into 
the transaction for the benefit of the taxpayer, in respect of the details or structure of 
the avoidance transaction that give rise to any tax benefit. This would not extend to a 
requirement that the advisor’s professional liability exists only towards the taxpayer 
in the capacity of client and according to which a third party may not, for its own 
purposes, rely on the opinion given by the advisor to the client. _ 


Contractual protection 


A “contractual protection” with respect to a transaction would mean any form of 
insurance (other than standard professional liability insurance), indemnity or com-— 
pensation that ‘ : . 


benefit being sought from the transaction; 


* protects against a failure of the transaction to result in any portion of the tax. 


* pays for or reimburses any expenses to be incurred in respect of a tax benefit 
arising from a transaction; or Bo te 
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Canadian tax system. ena ae of these proposals will be rel Q 
tuni 5 ~~ the consultation process will be announced at th t ti 


Canada . elf assessment system. 
tt to plan their z affairs ina manne! hat legally. minimizes their 


transactions and oy participants In other cases, 
in to, the General yo 


Rule). 


However, in order to be able . fete apply mess substantive rales, the Canned 
\ ‘ ited . 


Canada Revenue Agency to énsnte di t the benefits povided ba a tax she a0 are not 
unintended, inappropriate or contrary to a provision of the tax law. However, a sig- 


S. 238(1) 


: planning arrangements do not meet the definition 
ntly, there i is no specific information reporting Te- 


regime is sin bu , 
that use hallmarks as a means of rt at aggressive tax planning, such as those of 
the United Si tes, the United vk nn and — biol the: baat of — 


Ss purpose, a reportable transaction youd be an avoidance transaction, as cur- 
in ne Tax Act, that is entered into by or fo ie benefit of a 


I pr ion? in respect a ihe sean 
fe coset ney first — 


: peitahle transaction would have eee ow whether thie Benclit® 
: pei under the law; rather it would simply assist the Canada Revenue Agency 

ard, the disclosure of a reportable tr 
admission that the General Anti-/ 


These prop < 
avoidance: ‘transactions: entered into alter 2010, as well as those that are ‘part of 


pep “olen year 
“contractual son tee, 
nea . ety 


Offences and Punishment 


238. (1) Offences and punishment — Every person who has 
failed to file or make a return as and when required by or under this 
Act or a regulation or who has failed to comply with subsection 
116(3), 127(3.1) or (3.2), 147.1(7) or 153(1), any of sections 230 to 
232 or a regulation made under subsection 147,1(18) or with an or- 
der made under subsection (2) is guilty of an offence and, in addi- 
tion to any penalty otherwise provided, is liable on summary. con- 
viction to 


(a) a fine of not less than $1,000 and not more than $25,000; or 


(b) both the fine described in paragraph (a) and imprisonment 
for a term not exceeding 12 months. 
Related Provisions: 162, 163 — Penalties; 242 — Where corporation is guilty of 
offence; 243 — Minimum fine; 244(4) — Summary conviction charges must be laid 
within 8 years; Interpretation Act 34(1)— Indictable and summary conviction of- 
fences; Interpretation Act 34(2) — Criminal Code provisions apply. 
Selected Cases [subsec. 238(1)]: Maleki v. R., [2007] 1 C.T.C. 212 (Ont CJ) 
(Subpoenas quashed where evidence would have been irrelevant and process existed to 
provide certified copy of statute), R. v. MacDonald, [2005] 5 C.T. C. 77 (BC PC) (Min- 
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ister unable to prove 30-day delay to provide information was reasonable); R. v. Od- 
ishaw, [2005] 4 C.T.C. 174 (BC CA) (Must be clear if accused is to be made party to 
corporation’s failure to file return); R. v. Euerby (V.J.), [1992] 2 C.T.C. 149 (BC SC) 
(Penalty for failure to comply with notice to file return not cruel and unusual punish- 
ment under Charter), Canada v. J.P. Consultants, [1990] 2 C.T.C. 514 (Man PC) (Tax- 
payer continuing to rely on advice of accountant whose actions had already resulted in 
charges against taxpayer had no defence of due diligence to charge of failing to file 
returns); Licht v. Canada, [1990] 2 C.T.C. 477 (FCTD) (Court extended 10-day delay 
to file information to 60 days where Crown could not show harm caused by extension); 
R. v. Merkle, [1979] C.T.C. 519 (Alta CA) (Taxpayer established defence of due dili- 
gence against charge of failing to file a return where he directed his accountant to do so 
within a “reasonable time”); R. v. Subacious, [1978] C.T.C. 610 (Ont CA) (Failure to 
file a return results in a separate offence for each successive day return not filed). 


Information Circulars: 00-1R2: Voluntary disclosures program. 


CRA Audit Manual: 8.5.0: Non-compliance identification projects; 10.11.8: Referrals 
to enforcement and disclosure directorate; 15.5.0: Foreign-based information’ and 
documentation. 


(2) Compliance orders — Where a person has been convicted by 
a court of an offence under subsection (1) for a failure to comply 
with a provision of this Act or a regulation, the court may make 
such order as it deems proper in order to enforce compliance with 
the provision. 

Related Provisions: 231.7 — Compliance order for assistance with audit or demand. 
Selected Cases [subsec. 238(2)]: Henneberry v. R., [2004] 1 C.T.C. 238 (NS Prov 
Ct) (Court’s jurisdiction to make order unaffected by bankruptcy); R. y. Jacques, 
[2000] 2 C.T.C. 475 (BC SC) (Filling “N/A” in portion of tax return relating to income 
constituted failure to file return); R. v. Grimwood, [1988] 1 C.T.C. 44 (SCC) (Failure to 
comply with a demand to provide information pursuant to subsec, 231(3) results in a 
separate offence for each demand not complied with); Hartmann vy. R., [1971] C.T.C. 
396 (Sask DC) (Where company convicted under provision, sole officer also convicted 
for participating with company in offence); R. v. Sakellis, [1970] C.T.C, 342 (Ont CA) 
(Offence of failure to remit source deductions impossible to commit until expiry of 
time provided for such remittance). 


Information Circulars: 73-10R3: Tax evasion. 


(3) Saving — Where a person has been convicted under this sec- 
tion of failing to comply with a provision of this Act or a regulation, 
the person is not liable to pay a penalty imposed under section 162 
or 227 for the same failure unless the person was assessed for that 
penalty or that penalty was demanded from the person before the 
information or complaint giving rise to the conviction was laid or 
made. 

Selected Cases [s. 238]: R. v. Jones, [2000] 4 C.T.C. 27 (Alta QB) (Requirement to 
file return applied, even if income may be exempt from tax). 


Definitions [s. 238]: “person”, “regulation” — 248(1). 


239. (1) Other offences and punishment — Every person who 
has 


(a) made, or participated in, assented to or acquiesced in the 
making of, false or deceptive statements in a return, certificate, 
statement or answer filed or made as required by or under this 
Act or a regulation, 


(b) to evade payment of a tax imposed by this Act, destroyed, 
altered, mutilated; secreted or otherwise disposed of the records 
or books of account of a taxpayer, 


(c) made, or assented to or acquiesced in the making of, false or 
deceptive entries, or omitted, or assented to or acquiesced in the 
omission, to enter a material particular, in records or books of 
account of a taxpayer, 


(d) wilfully, in any manner, evaded or attempted to evade com- 
pliance with this Act or payment of taxes imposed by this Act, 
or 


Selected Cases [para. 239(1)(d)]: R. v. Balla, [2009] 5 C.T.C. 117 (BC PC) 
(Minister does not have to demand filing of tax return before proceeding); R. v. Atlantic 
Technologist Ltd., [2009] 2 C.T.C, 20 (NL Prov Ct) (Owner of corporation had neces- 
sary intent to evade corporate tax); R. v. Ricci, [2005] 1 C.T.C. 40 (Ont CA) (Mistrial 
refused where accused represented by agent and had presented no evidence); R. v. 
Klundert, [2004] 5 C.T.C. 20 (Ont CA) (Honest belief that Act was unconstitutional not 
relevant to culpability); Canada vy. Caseley, [1991] 1 C.T.C. 211 (PEI SC) (Penalty 
may be levied under provision notwithstanding previous penalty under subsec. 163(2) 
imposed for same acts); R. v. Redpath Industries Ltd. et al., [1984] C.T.C. 483 (Que 
SC) (Crown must prove that tax is payable for purposes of establishing evasion 
charges); R. v. Paveley, [1976] C.T.C. 477 (Sask CA) (Express refusal to file return 
does not, in itself, imply intent,to deceive, nor satisfy requirements of charge of wilful 


Income Tax Act 


evasion); R. y. Kidd, 74 D.T.C. 6574 (Ont SC) (Failure to sign inaccurate return no 
defence to evasion charge); R. v.. Poynton, [1972] C.T.C. 411 (Ont SC) (Failure to re- 
port fraudulently obtained amounts as income constituted evasion). 
(e) conspired with any person to commit an offence described by 
paragraphs (a) to (d), 
is guilty of an offence and, in addition to any penalty otherwise pro- 
vided, is liable on summary conviction to 


(f) a fine of not less than 50%, and not more than 200%, of the 
amount of the tax that was sought to be evaded, or 
Selected Cases [para. 239(1)(f)]: R. v. Lettroy, [2000] 2 C.T.C. 478 (Ont SCJ) 
(Accused to be given time to pay fine). 
(g) both the fine described in paragraph (f) and imprisonment for 
a term not exceeding 2 years. 
Related Provisions: 163(2) — Penalty — false statements; 239( 1.1) — Offences re 
refunds and credits; 239(2) — Prosecution on indictment; 242 — Where corporation is 
guilty of offence; 243 — Minimum fine; 244(4) — Summary conviction charges must 


be laid within 8 years; Interpretation Act 34(1) — Indictable and summary conviction 
offences; Interpretation Act 34(2) — Criminal Code provisions apply. 


Selected Cases [subsec. 239(1)]: R. v. Crischuk, [2011] 1 C.T.C. 149 (BC SC) 
(Jail sentence imposed on advisor who counselled false returns); R. v. Luoma, [201 1] 1 


C.T.C. 86 (BC SC) (Sentencing principles reviewed; incarceration is last resort); R. v. 


Zuk, [2005] 5 C.T.C. 177 (Ont CJ) (Crown failed to prove source of unreported in- 
come; common sense not proof beyond reasonable doubt); Kelly v. R., [2005] 2 C.T.C. 
2059 (TCC) (Crown not required to establish exact amount of tax sought to be evaded); 
R. v. Jarvis, [2003] 1 C.T.C. 135 (SCC) (Taxpayer must be warned when investigation 
turns from determination of tax liability to determination of penal liability); Ross v. R., 
[2002] 4 C.T.C. 461 (NS Prov Ct) (Net worth assessment approach can be used in 
prosecutions); Anderson v. R., [2002] 3 C.T.C. 197 (Sask QB) (Materials obtained by 
compulsion for purposes of tax evasion prosecution must be obtained by properly is- 
sued warrant or evidence will be excluded); R. v. Yip, [2000] 2 C.T.C. 66 (Alta Prov 
Ct) (Taxpayers to be advised when audits not routine); R. v. Michaud, [2000] 1 C.T.C. 
366 (NB QB) (“Every person” is broad enough to include preparer of tax return); 
Jurchison vy. R., [2000] 1 C.T.C. 2762 (TCC) (Assessment may not be quashed where 
some evidence not illegally obtained); R. vy. Anderson, [2000] 1 C.T.C. 108 (Sask Prov 
Ct) (Evidence from improper search and seizure excluded); Neeb v. Canada, [1997] 2 
C.T.C. 2343 (TCC) (No identity of issues in criminal and civil proceedings since tax 
liability can only be determined by Tax Court); Canada vy. Cancor Software Corp., 
[1990] 2 C.T.C. 479 (Ont CA); leave to appeal to SCC refused (1991), 130 N.R. 394 
(note) (Under ss. 548 and 549 of Criminal Code, judge has authority to commit ac- 
cused to trial for offences under Income Tax Act); Canada y. Maplesden, [1990] 2 
C.T.C. 276 (Alta QB) (Crown must prove actus reus and mens rea beyond reasonable 
doubt); Canada v. Hutton, [1990] 2 C.T.C. 258 (Alta CA) (Where taxpayer and his 
defrauded principal agreed to treat funds diverted by taxpayer as loans, taxpayer had no 
mens rea for evasion in respect of return filed after agreement); Cipriani v. R., [1988] 1 
C.T.C. 394 (Ont CA) (Sections 7 and 24 of the Charter inapplicable to admissible 
statements voluntarily made to investigator); Lucier v. R., [1988] 1 C.T.C. 230 (Ont 
CA) (Crown must establish mens rea for conviction of wilfully evading taxes); R. v. 
Landes et al., [1988] 1 C.T.C. 124 (Que SC) (Taxpayer wrongly characterizing income 
as capital gain acquitted of evasion charge where error not so glaring as to lead to 
conclusion that deliberate evasion committed); R. v. Sharma, [1987] 2 C.T.C. 253 (Ont 
SC) (Prosecution under provision in addition to penalties under subsec. 163(2) not vio- 
lation of Charter); Rans Construction (1966) Ltd. et al. v. R., [1987] 2 C.T.C. 206 
(FCTD) (Taxpayer permitted to appeal assessment in respect of years for which crimi- 
nal charges successfully prosecuted); Century 21 Ramos Realty Inc. v. R., [1987] 1 
C.T.C. 340, (sub nom. Ramos vy. R.) (Ont CA); leave to appeal to SCC refused (1987), 
44 D.L.R. (4th) vii (note) (Taxpayer convicted of evasion after benefit of amount unre- 
ported attributed to taxpayer under subsec. 56(2)); Knox Contracting Ltd. et al. v. R., 
[1986] 2 C.T.C. 194 (NB QB) (Search warrants obtained under s. 443 of Criminal 
Code held to be inapplicable to documents sought for purposes of Income Tax Act); 
Spencer v. R., [1985] 2 C.T.C, 310 (SCC) (Resident’s right to liberty and security of 
the person not violated when compelled to testify in Canada regarding information ob- 
tained as bank manager in Bahamas, where such disclosure constituted criminal 
offence); Collins v. R., [1985] 1 C.T.C. 342 (Ont CA) (Having paid tax in U.S. after 
being charged with evasion in Canada not a defence); Sturgess v. R., [1984] C.T.C. 1 
(FCTD) (Taxpayer claiming to be too busy to file return convicted of evasion: “eva- 
sion” interpreted); R. v. Lavoie, [1970] C.T.C. 476 (Sask CA) (Taxpayer convicted of 
separate offences under paras. (a) and (b); both offences arose from same facts). 


1.T. Application Rules: 65.1(b) (where offence committed before December 23, 
1971). 


Interpretation Bulletins: IT-99RS5: Legal and accounting fees. 


Information Circulars: 73-10R3: Tax evasion; 78-10R5: Books and records reten- 
tion/destruction; 00-1R2: Voluntary disclosures program; 05-1R1: Electronic record 
keeping. 

Registered Charities Newsletters: 11 (audit of tax’ preparer lands registered chari- 
ties and executive director in hot water). 


CRA Audit Manual: 8.5.0: Non-compliance identification projects; 10.11.8: Referrals 
to enforcement and disclosure directorate; 28.14.0: Offences and penalties.. 
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(1.1) Offences re refunds and credits — Every person who 
obtains or claims a refund or credit under this Act to which the per- 
son or any other person is not entitled or obtains or claims.a refund 
or credit under this Act in an amount that is greater than the amount 
to which the person or other person is entitled 


(a) by making, or participating in, assenting to or pendifceeitie in 
the making of, a false or deceptive statement in a return, certifi- 
cate, statement or answer filed or made under this Act or a 
regulation, 

(b) by destroying, altering, mutilating, hiding or otherwise dis- 
‘posing of a record or book of account of the person or other 
person, 


(c) by making, or assenting to or acquiescing in the making of, a 
false or deceptive entry in a record or book of account, of the 
person or other person, 


(d) by omitting, or assenting to or acquiescing in an omission to 
enter a material particular in a record or book of account of the 
person or other person, 


(e) wilfully in any manner, or 


(f) by conspiring with any siiasie to commit any offence Adalin 
this subsection, 


is guilty of an offence and, in addition to any, penalty otherwise pro- 
vided, is liable on summary conviction to 


(g) a fine of not less than 50% and not more than 200% of the 
amount by: which the amount of the refund or-credit obtained or 
claimed exceeds the amount, if any, of the refund or credit to 
which the person or other person, as. the case may be, is entitled, 
or 


(h) both the fine described in paragraph (g) and imprisonment 
for a term not exceeding 2 years. 


Related Provisions: 239(2) — Prosecution on indictment. 


History: Subsec. 239(1.1) added by 1998, c. 19, subsec. 235(1), in force June 18, 
1998. 


(2) Prosecution on indictment — Every person who is charged 
with an offence described in subsection (1) or (1.1) may, at the elec- 
tion of the Attorney General of Canada, be prosecuted on indict- 
ment and, if convicted, is, in addition to any penalty otherwise pro- 
vided, liable to 


(a) a fine of not less than 100% and not more than 200% of 


(i) where the offence is described in subsection (1), the 
amount of the tax that was sought to be evaded, and 


(ii) where the offence is described in subsection (1.1), the 
amount by which the amount of the refund or credit obtained 
or claimed exceeds the amount, if any, of the refund or credit 
to which the person or other person, as the case may be, is 
entitled; and 


(b) imprisonment for a term not exceeding ‘5 years. 


Related Provisions: 243 — Minimum fine; Interpretation Act 34(1)— Indictable 
and summary conviction offences; Interpretation Act 34(2) — Criminal Code provi- 
sions apply. 


History: Subsec. 239(2) amended by 1998, c. 19, subsec. aon in force June 18, 
1998. Subsec. 239(2) formerly read: 


(2) Every person who is charged with an offence described in subsection (1) 
may, at the election of the Attorney General of Canada, be prosecuted on indict- 
ment and, if convicted, is, in addition to any penalty otherwise provided, liable to 


(a) a fine of not less than 100%, and not more than 200%, of the amount of 
the tax that was sought to be evaded; and 


(b) imprisonment for a term not exceeding 5 years. 


Selected Cases [subsec. 239(2)]: R. v. Terracina, [2000] 2 C.T.C. 486 (Ont SCJ) 
(Three-year concurrent sentences imposed on multiple offences). 


Interpretation Bulletins: IT-99RS: Legal and accounting fees. 
Information Circulars: 73-10R3: Tax evasion. 
(2.1) Providing incorrect tax shelter identification num- 


ber — Every person who wilfully provides another person with an 
incorrect identification number for a tax shelter is guilty of an of- 


S. 239(2.3) 


fence and, in addition to any penalty otherwise provided, is liable 
on summary conviction to 


(a) a fine of not less than 100%, and not more than 200%, of the 
cost to the other person of that person’s interest in the shelter; 


(b) imprisonment for a term not exceeding 2 years; or 


(c) both the fine described in paragraph (a) and the imprison- 
.ment described in paragraph (b). 
Related Provisions: 237.1 — Tax shelters; 242 — Where corporation is guilty of 
offence; 243 — Minimum fine. 


Information Circulars: 89-4: Tax shelter reporting. 


(2.2) Offence with respect to confidential information — 
Every person, who 


(a) contravenes subsection 241(1), or 


(b) knowingly contravenes an order made under subsection 
241(4.1) 


is guilty of an offence and liable on summary conviction to a fine 
not exceeding $5,000 or to imprisonment for a term not exceeding 
12 months, or to both. 

Related Provisions: 122.64(4) — Offence; 239(2.21) — Offence with respect to 
confidential information; 239(2.22) — Definitions; 242 — Where corporation is guilty 
of offence; 244(4) — Summary ‘conviction charges must be laid within 8 years. 


History: Subsec. 239(2.2) amended by 1994, c. 7, Sch. VII (1993, c. 24), s. 136. 
Subsec. (2.2) formerly read: 
(2.2) Every person 
(a) who contravenes subsection 241(1), or 
(b) to whom information has been provided pursuant to subsection 241(4) 


and who knowingly uses, communicates or allows to be communicated that 
information for any purpose other than that for which it was provided, 


is guilty of an offence and liable on summary conviction to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding 12 months or to both. 


(2.21) Idem — Every person 


(a) to whom taxpayer information has been provided for.a par- 
ticular purpose under paragraph '241(4)(b), (c), (e), (h), (k), (a), 
(0) or (p), or 
(b) who is an official to whom taxpayer information has been 
provided for a particular purpose under paragraph 241(4)(a), (a), 
(f), (£1), @ or G.1) 
and who for any other purpose knowingly uses, provides to any per- 
son, allows the provision. to any person of, or allows any person 
access to, that information is guilty of an offence and liable on sum- 
mary conviction to a fine not exceeding $5,000 or to imprisonment 
for.a term not exceeding 12 months, or to both. 
History: Para. 239(2.21)(b) amended by 2001, c..41, s. 117 to add reference to para. 
(f.1), in force December 24, 2001. 
Para. 239(2.21)(a) amended by 2001, c. 17, s. 185, to add reference to paras. (0) and 
(p), in force June 14, 2001. 
Para. 239(2.21)(a) amended by 1999, c. 26, s. 40, in force June 17, 1999. The para. 
formerly read: 
(a) to whom taxpayer information has been provided fora particular purpose 
under paragraph 241(4)(b), (c), (e), (h) or (k), or 
Para. 239(2.21)(b) amended by 1998, c. 21, s. 96, in:force on June 18, 1998. The para. 
formerly read: 


(b) who is an official to whom taxpayer, information has been provided for a 
particular purpose under paragraph 241(4)(a), (d), (f) or (i) 


(2.22) Definitions — In subsection (2.21), “official” and “tax- 
payer information” have the meanings assigned by subsection 
241(10). 

History: Subsecs. eure 21) and (2. ao added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 
136. 


(2.3) Offence with respect to an identification number — 
Every person to whom the Social Insurance Number of an indivi- 
dual or to whom the business number of a taxpayer or partnership 
has been provided under this Act or a regulation, and every officer, 
employee and agent of such a person, who without written consent 
of the ‘individual, taxpayer or partnership, as the case may be, 
knowingly uses, communicates or allows to be communicated the 
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number (otherwise than as required or authorized by law, in the 
course of duties in connection with the administration or enforce- 
ment of this Act or for a purpose for which it was provided by the 
individual, taxpayer or partnership, as the case may be) is guilty of 
an offence and liable on summary conviction to a fine not exceed- 
ing $5,000 or to imprisonment for a term not exceeding 12 months, 
or to both. 


Related Provisions: 237(2)(b) — Social Insurance Number not to be used or com- 
municated without individual’s consent; 242 — Where corporation is guilty of offence. 


History: Subsec. 239(2.3) amended by 1998, c. 19, subsec. 235(3), in force June 18, 
1998. Subsec. 239(2.3) formerly read: 


(2.3) Offence with respect to Social Insurance Number — Every person to 
whom the Social Insurance Number of an individual has been provided under 
this Act or a regulation, and every officer, employee and agent of such a person, 
who without the individual’s written consent knowingly uses, communicates or 
allows to be communicated the Social Insurance Number (otherwise than as re- 
quired or authorized by law, in the course of duties in connection with the ad- 
ministration or enforcement of this Act, or for a purpose for which it was pro- 
vided by the individual) is guilty of an offence and liable on summary conviction 
to a fine not exceeding $5,000 or to imprisonment for a term not exceeding 12 
months, or to both. 
Subsec. 239(2.3) substituted by 1994, c. 7, Sch. If (1991, c. 49), s. 189. Subsec. 
239(2.3) formerly read: 
(2.3) Offence with respect to Social Insurance Number — Every person to 
whom the Social Insurance Number of an individual has been provided pursuant 
to this Act or a regulation who knowingly uses or communicates, or allows to be 
communicated, the number for any purpose other than that for which it was so 
provided or for which the person has been authorized in writing by the individual 
is guilty of an offence and liable on summary conviction to a fine not exceeding 
$5,000 or to imprisonment for a term not exceeding 12 months or to both. 
Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


(3) Penalty on conviction — Where a person is convicted under 
this section, the person is not liable to pay a penalty imposed under 
section 162, 163 or 163.2 for the same contravention unless the 
penalty is assessed before the information or complaint giving rise 
to the conviction was laid or made. 


History: Subsec. 239(3) amended by 2000, c. 19, s. 66, in force June 29, 2000. Sub- 
sec. 239(3) formerly read: 


(3) Where a person is conyicted under this section, the person is not liable to pay 
a penalty imposed under section 162 or 163 for the same contravention unless 
the penalty was assessed before the information or complaint giving rise to the 
conviction was laid or made. 
Subsec. 239(3) amended by 1998, c. 19, subsec. 235(4), in force June 18, 1998. Subsec. 
239(3) formerly read: 
(3) Where a person has been convicted under this section of wilfully, in any 
manner, evading or attempting to evade payment of taxes imposed by Part I, the 
person is not liable to pay a penalty imposed under section 162 or 163 for the 
same evasion or attempt unless the person was assessed for that penalty before 
the information or complaint giving rise to the conviction was laid or made. 


Selected Cases [subsec. 239(3)]: Besner v. R., [2010] 1 C.T.C. 209 (FCA) 
(“Information or complaint” refers to instituting criminal charges, not commencement 
of investigation). 


(4) Stay of appeal — Where, in any appeal under this Act, sub- 
stantially the same facts are at issue as those that are at issue in a 
prosecution under this section, the Minister may file a stay of pro- 
ceedings with the Tax Court of Canada and thereupon the proceed- 
ings before that Court are stayed pending final determination of the 
outcome of the prosecution. 

Selected Cases [subsec. 239(4)]: Deutsch v. R., [1983] C.T.C. 369 (FCA) (Pro- 
ceeding commenced by statement of claim held to be appeal for purposes of the provi- 
sion and stayed accordingly); Popovich Equipment Co. y. R., [1979] C.T.C. 65 (FCA) 
(For appeal to be stayed prosecution must be in relation to same taxpayer). 


(5) Offence and punishment without reference to subsec. 
120(2.2) [aboriginals] — In. determining whether an offence 
under this Act, for which a person may on summary conviction or 
indictment be liable for a fine or imprisonment, has been commit- 
ted, and in determining the punishment for such an offence, this Act 
is to be read without reference to subsection 120(2:2), 


History: Subsec. 239(5) added by 2005, c. 19, s, 50, in force on May 13, 2005 (Royal 
Assent). 


Income Tax Act 


Selected Cases [s. 239]: R. v. Madraga, [2000] 2.C.T.C. 230 (Sask Prov Ct) 
(Failure to pay fines may lead to imprisonment); Lavers v. British Columbia (Minister 
of Finance), [1990] 1 C.T.C. 265 (BC CA) (Penalties imposed as consequence of as- 
sessment neither criminal nor quasi-criminal in nature and were beyond scope of “of- 
fence” under Charter). 

Definitions [s. 239]: “business number” — 248(1); “contravene” — Interpretation 
Act 35(1); “individual”, “Minister” — 248(1); “official” — 239(2.22), 241(10); “per- 
son”, “record”, “regulation”, “taxpayer” — 248(1); “tax shelter’ — 237.1(1), 248(1); 
“taxpayer information” — 239(2.22), 241(10). 


240. (1) Definition of “taxable obligation” and “non-taxable 
obligation” — In this section, “taxable obligation” means any 
bond, debenture or similar obligation the interest on which would, if 
paid by the issuer to a non-resident person, be subject to the pay- 
ment of tax under Part XIII by that non-resident person at the rate 
provided in subsection 212(1) (otherwise than by virtue of subsec- 
tion 212(6)), and “non-taxable obligation” means any bond, deben- 
ture or similar obligation the interest on which would not, if paid by 
the issuer to a non-resident person, be subject to the payment of tax 
under Part XIII by that non-resident person. 


(2) Interest coupon to be identified in prescribed 
manner — offence and punishment — Every person who, at 
any time after July 14, 1966, issues 


(a) any taxable obligation, or 
(b) any non-taxable obligation 


the right to interest on which is evidenced by a coupon or other 
writing that does not form part of, or is capable of being detached 
from, the evidence of indebtedness under the obligation is, unless 
the coupon or other writing is marked or identified in prescribed 
manner by the letters “AX” in the case of a taxable obligation, and 
by the letter “F” in the case of a non-taxable obligation, on the face 
thereof, guilty of an offence and liable on summary conviction to a 
fine not exceeding $500. 


Regulations [subsec. 240(2)]: 807 (prescribed manner of identifying obligation). 


Definitions [s. 240]: “non-resident”, “person” — 248(1); “writing” — Interpretation 
Act 35(1). 


241. (1) Provision of information — Except as authorized by 
this section, no official or other representative of a government en- 
tity shall 


(a) knowingly provide, or knowingly allow to be provided, to 
any person any taxpayer information; 


(b) knowingly allow any person to have access to any taxpayer 
information; or 


(c) knowingly use any taxpayer information otherwise than in 
the course of the administration or enforcement of this Act, the 
Canada Pension Plan, the Unemployment Insurance Act or the 
Employment Insurance Act or for the purpose for which it was 
provided under this section. 


Related Provisions: 122.64(2) — Communication of Child Tax Benefit information 
to provinces; 122.64(3) —Communication of name and address for enforcement of 
family support orders; 149.1(15)— Charities — information can be communicated: 
230.1(4) — Reports to chief electoral officer; 237(2)(b) — Communication of Social 
Insurance Number; 239(2.2) — Offence; 241(3) — Communication of information; 
241(3.2) — Charities — additional information that may be communicated; 241(4) — 
Exceptions; 241(11) — Meaning of “this Act”. 


History: The opening words of subsec. 241(1) amended to substitute “no official or 
other representative of a government entity” for “no official” by 2009, c. 2, subsec. 
75(1), in force on March 12, 2009. 


Para. 241(1)(c) amended by 1998, c. 19, subsec. 236(1), deemed to have come into 
force on June 30, 1996. The para. formerly read: 


(c) knowingly use any taxpayer information otherwise than in the course of the 
administration or enforcement of this Act, the Canada Pension Plan or the Em- 
ployment Insurance Act or for the purpose for which it was provided under this 
section. 


Para. 241(1)(c) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act” for “Unemployment Insurance Act”, in force June 30, 1996. 
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Subsec. 241(1) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(1). Subsec. 
(1) formerly read: 


(1) Prohibited communication of information — Except as authorized by this 
section, no official or authorized person shall 


(a) knowingly communicate or knowingly allow to be communicated to any 
person any information obtained by or on behalf of the Minister for the pur- 
poses of this Act or the Petroleum and Gas Revenue Tax Act; 


(b) knowingly allow any person to inspect or to have access to any book, 
record, writing, return or other document obtained by or on behalf of the 
Minister for the purposes of this Act or the Petroleum and Gas Revenue Tax 
Act; or 


(c) knowingly use, other than in the course of the duties of the official or 
authorized person in connection with the administration or enforcement of 
this Act or the Petroleum and Gas Revenue Tax Act, any information ob- 
tained by or on behalf of the Minister for the purposes of this Act or the 
Petroleum and Gas Revenue Tax Act. 


Selected Cases [subsec. 241(1)]: McAvan Holdings v. BDO Dunwoody Ltd., 
[2003] 4 C.T.C. 90 (Ont Master) (Documents in possession of Minister were neverthe- 
less under taxpayer’s control and ordered produced on discovery); Canada 
(Information Commissioner) v. Chairman of Canadian Cultural Property Export 
Review Board, [2002] 4 C.T.C. 55 (FCA) (Information in public domain not protected 
by provision); Canadian Council of Christian Charities v. Canada (Minister of Fi- 
nance), [1999] 3 C.T.C. 123 (FCTD) (Access to tax policy documents restricted), 
Diversified Holdings Ltd. v. Canada, [1989] 2 C.T.C. 10, (FCTD); aff'd [1991] 1 
C.T.C. 118 (FCA) (In an action by taxpayer against the Crown, documents related to 
actions taken by Revenue Canada giving rise to the litigation not privileged under 
provision); R. ef/al. v. Lau, [1987] 2 C.T.C. 63 (FCA) (Revenue Canada permitted to 
use its employee’s false return as cause for dismissal); Wilder et al. v. R. et al., [1987] 
1-C.T.C. 273 (FCTD) (U.S. tax authorities receiving information in unauthorized man- 
ner may be sued by taxpayer in tort); AMP of Canada Ltd. v. R., [1987] 1 C.T.C, 256 
(FCTD) (Taxpayer permitted to discover competitor’s financial statements used by 
Crown to compare figures); A.G. Can. v. Thibault, [1987] 1 C.T.C. 156 (Que CA) (Po- 
lice permitted to seize documents in Revenue Canada’s possession for purposes of 
criminal investigation); Glover v: MNR, [1982] C.T.C..29 (SCC) (Divorce proceeding 
order that Revenue Canada disclose certain information quashed); Tucar v. Tucar, 81 
D.T.C. 5166 (Ont UFC) (In divorce proceedings, although court lacks jurisdiction to 
order Minister to disclose information, it may order taxpayer to authorize Minister to 
make disclosure); MNR v. Huron Steel Fabricators (London) Ltd., [1973] C.T.C. 422 
(FCA) (Minister ordered to disclose returns of a taxpayer with whom another taxpayer 
alleged transactions disallowed by Minister). 


Information Circulars: 94-4R: International transfer pricing — advance pricing ar- 
rangements (APAs); 94-4R-SR: APAs for small businesses. 


I.T. Technical News: 8 (publication of advance tax rulings); 9 (electronic publication 
of severed rulings). 


Application Policies: SR&ED 95-04: Conflict of interest. 
Transfer Pricing Memoranda: TPM-04: Third-party information. 


CRA Audit Manual: 3.4.0: Privacy and confidentiality; 9.8.4: Working papers as 
government information holdings; 10.11.0: Referrals and consultations. 


Forms: T1013: Authorizing or cancelling a representative. 


(2) Evidence relating to taxpayer information — Notwith- 
standing any other Act of Parliament or other law, no official or 
other representative of a government entity shall be required, in 
connection with any legal proceedings, to give or produce evidence 
relating to any taxpayer information. 


Related Provisions: 149.1(15) — Charities — information may be communicated. 


History: Subsec. 241(2) amended by 2009, c. 2, subsec. 75(2), in force on March 12, 
2009. The. subsec. formerly read: 


(2) Idem, in legal proceedings — Notwithstanding any other Act of Parliament 
or other law, no official shall be required, in connection with any legal proceed- 
ings, to give or produce evidence relating to any taxpayer information. 


Subsec. 241(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec: 137(1). Subsec. 
(2) formerly read: 


(2) Notwithstanding any other Act or law, no official or authorized person shall 
be required, in connection with any legal proceedings, 


(a) to give evidence relating to any information obtained by or on behalf of 
the Minister for the purposes of this Act or the Petroleum and Gas Revenue 
Tax Act, or 


(b) to produce any book, record, writing, return or other document obtained 
by or on behalf of the Minister for the purposes of this Act or the Petroleum 
and Gas Revenue Tax Act. 


Selected Cases [subsec. 241(2)]: Diversified Holdings Ltd. v. Canada, [1989] 2 
C.T.C. 10 (FCTD); aff’d [1991] 1 C.T.C. 118 (FCA) (in action by taxpayer against 
Crown, documents related to actions taken by Revenue Canada giving rise to the litiga- 
tion not privileged). 


S. 241(3.2)(h) 


(3) Communication where proceedings have been com- 
menced — Subsections (1) and (2) do not apply in respect of 


(a) criminal proceedings, either by indictment or on summary 
conviction, that have been commenced by the laying of an infor- 
mation or the preferring of an indictment, under an Act of Par- 
liament; or 


(b) any legal proceedings relating to the administration or en- 
forcement of this Act, the Canada Pension Plan, the Unemploy- 
ment Insurance Act or the Employment Insurance Act or any 
other Act of Parliament or law of a province that provides for 
the imposition or collection of a tax or duty. 


Related Provisions: 241(11) — Meaning of “this Act”. 


History: Para. 241(3)(b) amended by 1998, c. 19, subsec. 236(2), deemed to have 
come into force on June 30, 1996, Para. 241(3)(b) formerly read: 


(b) any legal proceedings relating to the administration or enforcement of this 
Act, the Canada Pension Plan or the Employment Insurance Act or any other 
Act of Parliament or law of a province that provides for the imposition or collec- 
tion of a tax or duty. 


Para. 241(3)(b) amended by 1996, c. 23, para. 187(d), to substitute “Employment Insur- 
ance Act” for “Unemployment Insurance Act’, in force June 30, 1996. 


Subsec, 241(3) amended by 1994, c.7, Sch. VIII (1993, c. 24), subsec. 137(1). Subsec. 
(3) formerly read: 


(3) Exception for criminal. or tax proceedings — Subsections (1) and (2) do 
not apply in respect of criminal proceedings, either by indictment or on summary 
conviction, that have been commenced by the laying of an information, under an 
Act of Parliament, or in respect of proceedings relating to the administration or 
enforcement of this Act or the Petroleum and Gas Revenue Tax Act. 


Selected Cases [subsec. 241(3)]: Hanif’s International Foods Ltd. v. R., [2008] 5 
C.T.C. 249 (AB QB) (Provision does not permit income tax returns to be supplied 
where regulatory, not penal, statute involved); Gordon, v. R., [2008] 1 C.T.C. 268 (FC) 
(Exempt information ordered to be supplied); Harris y. R., [2001] 1 C.T.C. 148 (FCA); 
rev’g in part [2001] 1 C.T.C. 280 (FCTD) (Provision may not apply when issue relates 
to administration of the Act); Tyler v. MNR, [1989] 1 C.T.C. 153 (FCTD) (Minister 
may obtain information before criminal proceedings have been completed). 


Information Circulars: 87-2R: International transfer pricing. 


(3.1) Circumstances involving danger — The Minister may 
provide to appropriate persons any taxpayer information relating to 
imminent danger of death or physical injury to any individual. 


History: Subsec. 241(3.1) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec, 137(1). 


(3.2) Registered charities and registered Canadian 
amateur athletic associations — An official may provide to 
any person the following taxpayer information relating to another 
person (in this subsection referred to as the “registrant’) that was at 
any time a registered charity or registered Canadian amateur ath- 
letic association: 


(a) a. copy of the registrant’s governing documents, including its 
statement of purpose, and function in the case of a Canadian am- 
ateur athletic association; 


(b) any information provided in prescribed form to the Minister 
by the registrant on applying for registration under. this Act; 


(c) the names of the persons who at any time were the regis- 
trant’s directors and the periods during which they were its 
directors; 


(d) a copy of the notification of the registrant’s registration, in- 
cluding any conditions and warnings; 


(e) if the registration of the registrant has been revoked or an- 
nulled, a copy of the entirety of or any part of any letter sent by 
or on behalf of the Minister to the registrant relating to the 
grounds for the revocation or annulment, 


(f) financial statements required to be filed with an information 
return referred to in subsection 149.1(14); 


(g) a copy of the entirety of or any part of any letter or notice by 
the Minister to the registrant relating to a suspension under sec- 
tion 188.2 or an assessment of tax or penalty under this Act 
(other than the amount of a liability under subsection 188(1.1)); 
and 


(h) in the case of a registrant that is a charity, an application by 
the registrant, and information filed in support of the applica- 
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tion, for a designation, determination or decision by the Minister 
under any of subsections, 149.1(5), (6.3), (7), (8) and (13). 


Related Provisions: 149.1(6.4)— Rule applies to registered national arts service 
organizations; 149.1(15) — Disclosure permitted of information in public information 
return. 


History: Subsec. 241(3.2) amended by 2011, c. 24, subsec.71(2), in force on January 
1, 2012. It formerly read: 


(3.2) Registered charities — An official may provide to any person the follow- 
ing taxpayer information relating to another person that was at any time a regis- 
tered charity (in this subsection referred to as the “charity”: 


(a) a copy of the charity’s governing documents, including its statement of 
purpose; 

(b) any information provided in prescribed form to the Minister by the char- 
ity on applying for registration under this Act; 


(c) the names of the persons who at any time were the charity’s directors and 
the periods during which they were its directors; 


(d) a copy of the notification of the charity’s registration, including any con- 
ditions and warnings; 

(e) if the registration of the charity has been revoked or annulled, a copy of 
the entirety of or any part of any letter sent by or on behalf of the Minister to 
the charity relating to the grounds for the revocation or annulment; 


(f) financial’ statements required to be filed with an information return re- 
ferred to in subsection 149.1(14); 


(g) a copy of the entirety of or any part of any letter or notice by the Minister 
to the charity relating to a suspension under section 188.2 or an assessment 
of tax:or penalty under this Act (other than the amount of a liability under 
subsection 188(1.1)); and 


(h) an application by the charity, and information filed in support of the ap- 
plication, for a designation, determination or decision by the Minister under 
subsection 149.1(5),)(6.3), (7), (8) or (13). 
Para, 241(3.2)(h) amended by the said c. 24, subsec. 71(1), applicable in respect of 
documents that, after May 13, 2005, 
(a) are sent by the Minister of National Revenue; or 
(b) are filed or required to be filed with that Minister. 
It formerly read: 
(h) an application by the charity, and information filed in support of the applica- 


tion, for a designation, determination or decision by the Minister under subsec- 
tion 149.1(6.3), (7), (8) or (13). 


Para. 241(3.2)(e) amended, and paras. (f) to (h) added, by 2005, c. 19, s. 51, applicable 
to documents toll are sent by the Minister of National Revenue, or that are filed or 
required to be filed with that Minister, after May 13, 2005 (Royal Assent). Para. (e) 
formerly read: 


(e) if the registration of the charity has been revoked, a copy of any letter sent by 
or on behalf of the Minister to the charity relating to the grounds for the 
revocation. 


The opening words of subsec. 241(3.2) amended by 2001, c. 17, subsec. 186(1), in 
force June 14, 2001. The opening words formerly read: 


(3.2) An official may provide to any person the following taxpayer information 
relating to a charity that at any time was a registered charity: 

Subsec. 241(3.2) added by 1998, c. 19, s. 65, in force June 18, 1998. 

Registered Charities Newsletters: 8 (increased transparency). 

Charities Guidance: CG-008: Confidentiality — public information. 


Forms: T1235: Directors/trustees and like officials worksheet. 


Proposed Addition — 241(3.3) 


(3.3) Information may be communicated — The Minister of 
Canadian Heritage may communicate or otherwise make available 
to the public, in any manner that that Minister considers appropri- 
ate, the following taxpayer information in respect of a Canadian 
film or video production certificate (as defined under subsection 
125.4(1)) that has been issued or revoked: 


(a) the title of the production. for which the Canadian film or 
video production certificate was issued; 


(b) the name of the taxpayer to whom the Canadian ae or 
video production certificate was issued; _ 


(c) the names of the producers of the production: © BR 


(d) the names of the individuals in- respect of whom and places 
in respect of which that Minister has allotted points in respect 
of the production in accordance \with. Regulations made for Be 
purpose of section 125.4; ine 


- added to provide authority to the Minister of Canadian He 


Income Tax Act 


Technical Notes: ‘New a 4103.3), which applies op | Roy 


5 a 
information relevant to the Canadian film or video production tax edit program. 
The information includes the title of a film or video production in respect of which a _ 
certificate has been issued or revoked by that Minister, as well as th ames of P 
ducers and artists in respect of which that Minister has allotted “po 0 
ing whether the - production is a cas film or niger patie ie menos 
section 1106 of the Regulations. : 
[This amendment was not included in thé july 16, 2010 dra 
credit changes will be reintroduced later — ed.] — OH 


(4) Where taxpayer information may be diaclosnabaes ‘An of- 
ficial may 


(a) provide to any person taxpayer information that can reasona- 
bly be regarded as necessary for the purposes of the administra- 
tion or enforcement of this Act, the Canada Pension Plan, the 
Unemployment Insurance Act or the Employment Insurance Act, 
solely for that purpose; 


(b) provide to any person taxpayer information that can reasona- 
bly be regarded as necessary for the purposes of determining any 
tax, interest, penalty or other amount that is or may become pay- 
able by the person, or any refund or tax credit to which the per- 
son is or may become entitled, under this Act or any other 
amount that is relevant for the purposes of that determination; 


(c) provide to the person who seeks a certification referred to in’ 
paragraph 147.1(10)(a) the certification or a refusal to make the 
certification, solely for the purposes of administering a regis- 
tered pension plan; 


(d) provide taxpayer information 


(i) to an official of the Department of Finance solely for the 
purposes of the formulation or evaluation of fiscal policy, 


(ii) to an official solely for the purposes of the initial imple- 
mentation of a fiscal policy or for the purposes of the admin- 
istration or enforcement of an Act of Parliament that pro- 
vides for the imposition and collection of a tax or duty, 


(iii) to an official solely for the purposes of the administra- 
tion or enforcement of a law of a province that provides for 
the imposition or collection of a tax or duty, 


(iv) to an official of the government of a province solely for 
the purposes of the formulation or evaluation of fiscal policy, 


(v) to an official of the Department of Natural Resources or 
of the government of a province solely for the purposes of 
the administration or enforcement of a program of the Goy- 
ernment of Canada or of the province relating to the explora- 
tion for or exploitation of Canadian petroleum and Bas 
resources, 


(vi) to an official of the government of a province that has 
received or is entitled to receive a payment referred to in this 
subparagraph, or to an official of the Department of Natural 
Resources, solely for the purposes of the provisions relating 
to payments to a province in respect of the taxable income of 
corporations earned in the offshore area with respect to the 
province under the Canada—Nova Scotia Offshore Petroleum 
Resources Accord Implementation Act, chapter 28 of the 
Statutes of Canada, 1988, the Canada-Newfoundland Atlan- 
tic Accord Implementation Act, chapter 3 of the Statutes of 
Canada, 1987, or similar Acts relating to the exploration for 
or exploitation of offshore Canadian petroleum and gas 
resources, 


(v1.1) to an official of the Department of Natural Resources 
solely for the purpose of determining whether property is 
prescribed energy Conservation property or whether an outlay 
or expense is a Canadian renewable and conservation 
expense, 
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(vii) to an official solely for the purposes of the administra- 
tion or enforcement of the Pension Benefits Standards. Act, 
1985 or a similar law of a province, 


caaitis for uni ne deeds ea) Pensi Ts Pe 


ct or oc ee pro- 
vincial legislation. | ee oe We Gy 


(vii.1) to an official solely for the purpose of the administra- 
tion or enforcement of the Canada Education Savings Act or 
a designated aca program as defined’ in siovecton 
146.1(1), 


(vii.2) to an official solely for the purposes of the administra- 
tion and enforcement of Part 1\of the Energy Costs Assis- 
tance Measures Act, 


(vii.3) to an official solely for the purposes of the administra- 
tion and enforcement of the Children’s Special Allowances 
Act or the evaluation or formation of policy for that Act, 


(vii.4) to an official solely for the purposes of the administra- 
tion and enforcement of the Universal Child Care Benefit Act 
or the evaluation or formation of policy for that Act, 


(vii.5) to an official solely for the purposes of the administra- 
tion or enforcement of the Canada Disability Savings Act or 


a designated provincial program as defined in subsection 


146.1(1), 


(viii) to an official of the Department of Veterans Affairs 
solely for the purposes of the administration of the War Vet- 
erans Allowance Act, the Canadian Forces Members and 
Veterans Re-establishment and Compensation Act or Part X1 
of the Civilian War-related Benefits Act, 


(ix) to an official of a department or agency of the Govern- 
ment of Canada or of a province as to the name, address, 
occupation, size or type of business of a taxpayer, solely for 
the purposes of enabling that department or agency to obtain 
statistical data for research and analysis, 


(x) to an official of the Canada Employment Insurance Com- 
mission, the Department of Human Resources and Skills De- 
velopment or the Department of Social Development, solely 
for the purpose of the administration or enforcement of the 
Employment Insurance Act, an employment program of the 
Government of Canada or the evaluation or formation of pol- 
icy for that Act or program, 


(xi) to an official of the Department of Agriculture and Agri- 
Food or of the government of a province solely for the pur- 
poses of the administration or enforcement ofa program of 
the Government of Canada or of the province established 
under an agreement entered into under the Farm Income Pro- 
tection Act, 


(xii) to an official of the Department of Canadian Heritage or 
a member of the Canadian Cultural Property Export Review 
Board solely for the purposes of administering sections 32 to 
33.2 of the Cultural Property Export and Import Act, 


S. 241(4)(e)(xii) 


(xiii) to an official solely for the purposes of setting off 
against any sum of money that may be due or payable by Her 
Majesty in right of Canada a debt due to 


(A) Her Majesty in right of Canada, or 
(B) Her Majesty in right of a province, or 


(xiv) to an official solely for the purposes of section 7.1 of 
the Heder sisi Fiscal i ACh 


(xv) to a ‘person sae or si in we service Wi an 
pe or se eae a the Gc yvernment of Canada or of a 


: Aopen official of Conmassas gain ne the purpose of 
the administration or enforcement of a ae otese fupcugn 


Canada or ofa province ‘that provides a propram of assistance for such Sioaterigis. 
The information may be communicated only for the purpose of administration or 
enforcement under the program. New subparagraph 241(4)(d)(xvi) extends this au- 
thority to communicate information to an official of the Canadian Radio-television 
and Telecommunications Commission, solely for the purpose of the es or 
enfe cement ofa regulatory function of that Commission. - 


[This amendment was not included i in the July 16, 2010 drat legislation, as the film 
credit changes will be reintroduced later ed] 


(e) provide taxpayer information, or allow the inspection of or 
access to taxpayer information, as the case may be, under, and 
solely for the purposes of, 


(i) subsection 36(2) or section 46 of the Access to Informa- 
tion Act, 

(ii) section 13 of the Auditor General Act, 

(iii), section 92 of the Canada Pension Plan, 


(iv) a warrant issued under subsection 21(3) of the Canadian 
Security Intelligence Service Act, 


(v) an order made under subsection 462.48(3) of the Crimi- 
nal Code, 


(vi) section 26.of the Cultural Property Export and Import 
Act, 


(vii) section 79 of the Family Orders and Agreements En- 
forcement Assistance Act, 

(viii). paragraph. 33.11(a) of the Old Age Security Act, 

(ix) subsection 34(2) or section 45 of the Privacy Act, 

(x) section 24 of the Statistics Act, 

(xi) section 9 of the Tax’ Rebate Discounting Act, or 


(xii) a provision contained in a tax treaty with another coun- 
try or in a comprehensive tax information exchange agree- 
ment between Canada and another country or jurisdiction 
that is in force and has effect; 


Proposed Amendment - — 241(4)(e)(xii) 


(xii) a pron ision contained. in a tax treaty with another 
country or in a listed international agreement; 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 


147), will veel ‘subp oe to | as eter in force on auth 
Assent. yy y 


Technical N Need (July 201 0): Subparagraph NAAN is aelindeh to provide 
that an official may provide taxpayer information, or allow the inspection of or ac- 
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double taxation on income, between the Government of Canada and the government 
of the country, which has the force of law in Canada at that time. : 


(f) provide taxpayer information solely for the purposes of sec- 
tions 23 to 25 of the Financial Administration Act; 


(f.1) provide taxpayer information to an official for the purposes 
of the administration and enforcement of the Charities Registra- 
tion (Security Information) Act, and where an official has so re- 
ceived taxpayer information, the official may provide that infor- 
mation to another official as permitted by subsection (9.1); 


(g) use taxpayer information to compile information in a form 
that does not directly or indirectly reveal the identity of the tax- 
payer to whom the information relates; 


(h) use, or provide to any person, taxpayer information solely for 
a purpose relating to the supervision, evaluation or discipline of 
an authorized person by Her Majesty in right of Canada in re- 
spect of a period during which the authorized person was em- 
ployed by or engaged by or on behalf of Her Majesty in right of 
Canada to assist in the administration or enforcement of this 
Act, the Canada Pension Plan, the Unemployment Insurance 
Act or the Employment Insurance Act, to the extent that the in- 
formation is relevant for the purpose; 


(i) provide access to records of taxpayer information to the Li- 
brarian and Archivist of Canada or a person acting on behalf of 
or under the direction of the Librarian and Archivist, solely for 
the purposes of section 12 of the Library and Archives of Can- 
ada Act, and transfer such records to the care and control of such 
persons solely for the purposes of section 13 of that Act: 


(j) use taxpayer information relating to a taxpayer to provide in- 
formation to the taxpayer; 


(j.1) provide taxpayer information to an official or a designated 
person solely for the purpose of permitting the making of an ad- 
justment to 


(i) a social assistance payment made on the basis of a means, 
needs or income test, or 


(ii) a payment pursuant to a prescribed law of a province in 
respect of a child within the meaning of the prescribed law, 


where the purpose of the adjustment is to take into account the 
amount determined for C in subsection 122.61(1) in respect of a 
person for a taxation year; 


(k) provide, or allow inspection of or access to, taxpayer infor- 
mation to or by any person otherwise legally entitled to it under 
an Act of Parliament solely for the purposes for which that per- 
son is entitled to the information; 


(I) subject to subsection (9.2), provide to a representative of a 
government entity the business number of, the name of (includ- 
ing any trade name or other name used by), and any contact in- 
formation, corporate information and registration information in 
respect of, the holder of a business number (other than an ex- 
cluded individual), if the information is provided solely for the 
purposes of the administration or enforcement of 


(i) an Act of Parliament or of a legislature of a province, or 


(i) a by-law of a municipality in Canada or a law of an ab- 
original government; 


(m) provide taxpayer information to an official of the govern- 
ment of a province solely for use in the management or adminis- 
tration by that government of a program relating to payments 
under subsection 164(1.8); 


Income Tax Act 


(n) provide taxpayer information to any person, solely for the 
purposes of the administration or enforcement of a law of a 
province that provides for workers’ compensation benefits; 


(0) provide taxpayer information to any person solely for the 
purpose of enabling the Chief Statistician, within the meaning 
assigned by section 2 of the Statistics Act, to provide to a statis- 
tical agency of a province data concerning business activities 
carried on in the province, where the information is used by the 
agency solely for research and analysis and the agency is author- 
ized under the law of the province to collect the same or similar 
information on its own behalf in respect of such activities; 


(p) provide taxpayer information to a police officer (within the 
meaning assigned by subsection 462.48(17) of the Criminal 
Code) solely for the purpose of investigating whether an offence 
has been committed under the Criminal Code, or the laying of 
an information or the preferring of an indictment, where 


(i) such information can reasonably be regarded as being 
necessary for the purpose of ascertaining the circumstances 
in which an offence under the Criminal Code may have been 
committed, or the identity of the person or persons who may 
have committed an offence, with respect to an official, or 
with respect to any person related to that official, 


(ii) the official was or is engaged in the administration or en- 
forcement of this Act, and 


(iii) the offence can reasonably be considered to be related to 
that administration or enforcement; or 


(q) provide taxpayer information to an official of the govern- 
ment of a province solely for the use in the management or ad- 
ministration by that government of a program relating to earning 
supplementation or income support. 


Proposed Amendment — 241(4) — Social Insurance 
ae Number disclosure 
Letter from Dept. of Finance, March 17, 1999: 
Dear [xxx] : : DP 
This is in reply to your letter of March 12, 1999 to Simon Thompson with respect to 
the transfer of Social Insurance Numbers and business numbers from [xxx] to a 
nominee. 


We understand that [xxx] plans to put in place an arrangement under which legal own- 
ership of shares will, in many cases, be with a nominee of the shareholders. The nomi- 
nee will receive dividend payments on the shares for which it is the registered owner, 
and will then distribute each dividend to the beneficial owners of the shares. As a con- 
sequence, the nominee will have an independent tax-reporting obligation under subsec- 
tion 201(2) of the Income Tax Regulations. Under the existing law and the proposed 
amendments to it that were released on December 15, 1998, we agree that it may not be 
technically possible for [xxx] to provide Social Insurance Numbers and business num- 
bers of beneficial owners to the nominee. ; SO A 


Given the reasons for the creation of the nominee in these circumstances, and in the 
interests of ensuring timely and complete reporting with regard to Social Insurance 
Numbers and business numbers, we are prepared to recommend an amendment to the 
Income Tax Act. The amendment would, in the circumstance set out in your letter, 
allow the transfer of this information to the nominee for the purpose of allowing the 
nominee to comply with tax reporting requirements. OG Rouen 


Thank you for writing. 


Yours sincerely, — a 
Brian Emewein, Director, Tax Legislation Division, Tax Policy Branch 


Related Provisions: 37(3) — Consultation with other government departments to 
determine R&D claims; 122.62(9) — Consultation with Health and Welfare for deter- 
mining Child Tax Benefit; 122.64(2)(a) — Communication of Child Tax Benefit infor- 
mation to provinces; 122.64(3) — Communication of name and address for enforce- 
ment of family support orders; 146.1(14)(a) — Reference to Canada. Education 
Savings Act in 241(4)(d)(vii.1) includes reference to earlier DHRD Act; 149.1(15) — 
Registered charity’s information return may be communicated to public; 230.1(4) — 
Reports to chief electoral officer; 239(2.21) — Offence with respect to confidential in- 
formation; 241(5) — Disclosure to taxpayer or with taxpayer’s consent; 241(9.2) — No 
disclosure unless other government uses the Business Number; 241(11) — Meaning of 
“this Act”; Canada-U.S. Tax Treaty:Art. XX VII — Exchange of information with US 
government (for 241(4)(e)(xii)). 


History: Subpara. 241(4)(d)(vii.1) amended by 2010, c. 12, subsec. 21(1), to substitute 
“a designated provincial program as defined in subsection 146.1(1)” for “a program 
administered pursuant to an agreement entered into under section 12 of that Act”, ap- 
plicable to 2009 et seq. 
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Subpara. 241(4)(d)(vii.5) amended by the said c. 12, subsec. 21(2), to substitute “Can- 
ada Disability Savings Act or a designated provincial program as defined in subsection 
146.111)” for “Canada Disability Savings Act’, applicable to 2009 et seq. 


Para. 241(4)(1) amended by 2009, c. 2, subsec. 75(3), in force on March 12,2009. The 
para. formerly read: 


(1) provide the business number, name, address, telephone number and facsimile 
number of a holder of a business number to an official of a department or agency 
of the Government of Canada or of a province solely for the purpose of the ad- 
. ministration or enforcement of an Act.of Parliament or a law of.a province, if the 
holder of the business number is required by that Act or that law to provide the 
information (other than the business number) to the department or agency, 


Subpara. 241(4)(d)(vii.5) added by 2007, c. 35, s. 122, applicable to 2008 et seq. 


Subpara. 241(4)(e)(xii) amended by the said c. 35, subsec. 64(1), in force on December 
14, 2007. It formerly read; 


(xii) a provision contained in a tax convention or agreement between Canada and 
another country that has the force of law in Canada; 


Para. 241(4)(q) added by the said c. 35, subsec! 64(2), in force on December 14, 2007. 


Subpara. 241(4)(f.1) amended by 2006, c. 12, subsec. 45(1), proclaimed in force Febru- 
ary 10, 2007. The subpara. formerly read: 


(f.1) provide taxpayer information to an official solely for the purposes of the 
administration and enforcement of the Charities Registration (Security Informa- 
tion) Act; 
Subparas. 241(4)(d)(vii.3) and (vii.4) added by 2006, c. 4, s. 179, subpara. (vii.3) appli- 
cable after June 2003 and subpara. (vii.4) applicable after June 2006. 


Subpara. 241(4)(d)(viii) amended by 2005, c. 21, s. 103, proclaimed in force April 1, 
2006. The subpara. formerly read: 


(viii) to an official of the Department of Veterans Affairs solely for the purposes 
of the administration of the War Veterans Allowance Act or Part XI of the Civil- 
ian War-related Benefits Act, 


Subpara. 241(4)(d)(vii.2) added by 2005, c. 49, s. 6, in force on November 25, 2005. 


Subpara. 241(4)(d)(x) amended by 2005, c. 34, subsec. 71(2), proclaimed in force Oc- 
tober 5, 2005. The subpara. formerly read: 


(x). to an official of the Canada Employment Insurance Commission or the De- 
partment of Employment and Immigration solely for the.purpose of the adminis- 
tration or enforcement of, or the evaluation or formation of policy for the pur- 
poses of, the Unemployment Insurance Act, the Employment Insurance Act or an 
employment program of the Government of Canada, _ 


Subpara. 241(4)(d)(vii.1) amended by 2004, c. 26, s. 22, in force December 15, 2004. 
The subpara. formerly read: 


(vii. 1) to an official of the Department of Human Resources Development or to a 
prescribed official solely for the purpose of the administration or enforcement of 
Part IlI.1 of the Department of Human Resources Development Act, 


Para. 241(4)(i) amended by 2004, c. 11, s. 32, proclaimed into force May 21, 2004. The 
para. formerly read: 


(i) provide access to records of taxpayer information to the National Archivist of 
Canada or a person acting on behalf of or under the direction of the National 
Archivist of Canada, solely for the purposes of section 5 of the National 
Archives of Canada Act, and transfer such records to the care and control of such 
persons solely for the purposes of section 6 of that Act, 


Para. 241(4)(f.1) added by 2001, c. 41, s..118, in force December 24, 2001. 


Paras: 241(4)(o) and (p) added by 2001, c: 17, subsec: 186(2), para. (0) applicable June 
14; 2001 to information relating to 1997 et seg. and, for the purpose of subsec. 17(2) of 
the Statistics Act, where such information was collected before June 14, 2001, the in- 
formation is deemed to have been collected at the time at which it is provided to a 
provincial agency pursuant to para. 241(4)(0); para. (p) in force June 14, 2001. 


Para. 241(4)(n) added by 1999, c. 26, s. 41, in force June 17, 1999. 
Subpara. 241(4)(d)(viii) amended by 1999, c. 10, s. 45, to substitute “Civilian War- 
related Benefits Act” for “Merchant Navy Veteran and Civilian War-related Benefits 
Act’, proclaimed into force on May 1, 1999. 
Subpara. 241(4)(d)(vii.1), para. 241(4)@.1) added and subpara. 241(4)(e)(viii) amended 
by 1998, c. 21 ss. 75, 97 and 120, in force on June 18, 1998. Subpara. 241(4)(e)(viii) 
formerly read: 

(viii) paragraph 33(3)(a) of the Old Age Security Act, 
Para. 241(4)(a), subpara. 241(4)(d)(x), para. 241(4)(h) amended by 1998, c. 19, sub- 
secs. 236(3), (4) and (7), deemed to have come into force on June 30, 1996. Those 
paras. and subpara. formerly read: 

(a) provide to any person taxpayer information that can reasonably be regarded 


as necessary for the purpose of the administration or enforcement of this Act, the 
Canada Pension Plan or the Employment Insurance Act, solely for that purpose, 


(x) to the Canada Employment Insurance Commission, or to an. official, or a 
member of a class of officials, of the Department of Human Resources Develop- 
ment, solely for the purposes of the administration or enforcement of, or the 
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evaluation or formulation of policy for the purposes of, the Employment Insur- 
ance Act or an employment program of the Government of Canada, 


(h) use, or provide to any person, taxpayer information solely for a purpose relat- 
ing’ to the supervision, evaluation or discipline of an authorized person by Her 
Majesty in right of Canada in respect of a period during which the authorized 
person was employed by or engaged by or on behalf of Her Majesty in right of 
Canada to assist in the administration or enforcement of this Act, the Canada 
Pension Plan or the Employment Insurance Act, to the extent that the informa- 
tion is relevant for that purpose; 


Cl. 241(4)(d)(xiii)(B) amended, para. 241(4)(m) added, by the said c. 19, subsecs. 
236(5) and (8), in force June 18, 1998. Cl. 241(4)(d)(xili)(B) formerly read: 


(B) Her Majesty in right of a province on account of taxes payable to the prov- 
ince where an agreement exists between Canada and the province under which 
Canada is authorized to collect the taxes on behalf of the province, or 


Subpara. 241(4)(e)(vii) amended by the said c. 19, subsec..236(6), deemed to have 
come into force on May 1, 1997. Subpara. 241(4)(e)(vii) formerly read: 


(vii) section 62 of the Family Orders and Agreements Enforcement Assistance 
Act, 


Subpara. 241(4)(d)(vi.1) amended by 1997, c. 25, s. 70, applicable April 25, 1997. Sub- 
para. (d)(vi.1) formerly read: 


(vil) to an official of the Department of Natural Resources solely for the pur- 
pose. of determining whether property is prescribed energy conservation 
property, 
Subpara: 241(4)(d)(x) amended by 1996, c. 11, s. 63, in force July 12, 1996, to substi- 
tute “Canada Employment Insurance Commission or to an official, or a member of a 
class of officials, of the Department of Human Resources Development” for “Canada 
Employment and Immigration Commission. or the Department of Employment and 
Immigration”. 
Subpara. 241(4)(d)(xii) amended by 1995, c. 38, s.5, in force July 12, 1996, to substi- 
tute “sections 32 to 33.2” for “sections 32 and 33”. 


Subpara. 241(4)(d)(xii) amended by 1995, c. 11, para. 45(b), in force July 12, 1996, to 
substitute “Department of Canadian Heritage” for “Department of Communications”. 


Para. 241(4)(a), subpara. 241(4)(d)(x), and para: 241(4)(h) amended by 1996, c. 23, 
para. 187(d), to substitute “Employment Insurance Act” for “Unemployment Insurance 
Act’, in force June 30, 1996. 


Para. 241(4)(1) added by 1996, c. 21, subsec. 59(1), applicable June 20, 1996. 


Subpara. 241(4)(d)(xiv) amended by 1995, c. 17, subsec. 45(2), to substitute ““Federal- 
Provincial Fiscal Arrangements Act” for “Federal-Provincial Fiscal Arrangements 
and Federal Post-Secondary Education and Health Contributions Act’, in force April 
1, 1996. 


Subpara. 241(4)(d)(vi.1) added by 1995, c. 3, subsecs. 51(1) and (3), applicable after 
February 21, 1994. 


Subparas. 241(4)(d)(v) and (vi) amended by 1994, c. 41, subsec. 38(1), in force January 
12, 1995. Subparas. (v) and (vi) formerly read: 


(v) to an official of the Department of Energy, Mines and Resources or of the 
government of a province solely for the purposes of the administration or en- 
forcement of a program of the Government of Canada or of the province relating 
to the exploration for or exploitation of Canadian, petroleum and gas resources, 


(vi) to an official of the government of a province that has received or is entitled 
to receive a payment referred to in this subparagraph, or to an official of the 
Department of Energy, Mines and Resources, solely for the purposes of the pro- 
visions relating to payments to a province in respect of the taxable income of 
corporations earned in the offshore area with respect to the province under the 
Canada=Nova Scotia Offshore Petroleum Resources Accord Implementation Act, 
chapter 28 of the Statutes of Canada, 1988, the Canada-Newfoundland Atlantic 
Accord Implementation Act, chapter 3 of the Statutes of Canada, 1987, or similar 
Acts relating to the exploration for or exploitation of offshore Canadian petro- 
leum and gas resources, 


Subpara. 241(4)(d)(xi) amended by 1994, c, 38, subsec. 26(1), to substitute “Depart- 
ment of Agriculture and Agri-Food” for “Department of Agriculture”, in force January 
12,1995, 


Subsec. 241(4) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(1), applica- 
ble as of June 10, 1993. Subsec. (4) formerly read: 
(4) Other exceptions — An official or authorized person may, 


(a) in the course of the duties of the official or authorized person in connec- 
tion with the administration or enforcement of this Act or the Petroleum and 
Gas Revenue Tax Act, 


(i) communicate or allow to be communicated to an official or author- 
ized person information obtained by or on behalf of the Minister for the 
purposes of this Act or the Petroleum and Gas Revenue Tax Act, and 


(ii) allow an official or authorized person to inspect or to have access to 
any book, record, writing, return or other document obtained by or on 


1611 


S. 241(4) 


behalf of the Minister for the purposes of this Act or the Petroleum a 
Gas Revenue Tax Act; : 


(b) under prescribed conditions, communicate or allow to be communicated 
information obtained under this Act or the Petroleum and Gas Revenue Tax 
Act, or allow inspection of or access to any. written statement furnished 
under this Act or the Petroleum and Gas Revenue Tax Act, to the govern- 
ment of any province in respect of which information and written statements 
obtained by the government of the province, for the purpose of a law of the 
province that, imposes a tax similar to the tax imposed under this Act or the 
Petroleum and Gas Revenue Tax Act, are communicated or furnished on a 
reciprocal basis to the Minister; 


(c) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act, or allow inspection of 
or access to any book, record, writing, return or other document obtained by 
or on behalf of the Minister for the purposes of this Act or the Petroleum 
and Gas Revenue Tax Act, to or by any person otherwise legally entitled 
thereto; 


(d) communicate or allow to be communicated to a taxpayer information 
obtained under this Act or the Petroleum and Gas Revenue Tax Act that may 
reasonably be regarded as necessary for the purposes of determining any tax, 
interest, penalty or other amount payable by the taxpayer or any refund or 
tax credit to which the taxpayer is entitled under this Act or the Petroleum 
and Gas Revenue Tax Act; 


(e) communicate or allow to be communicated to a taxpayer information ob- 
tained under this Act or the Petroleum and Gas Revenue Tax Act from a 
transferor of property to the taxpayer that relates to the cost, capital cost or 
adjusted cost base to the taxpayer of the property, if, under any provision of 
this Act or the Petroleum and Gas Revenue Tax Act or the Income Tax Ap- 
plication Rules, the cost, capital cost or adjusted cost base is an amount other 
than the consideration paid by the taxpayer for that property; 


(e.1) communicate or allow to be communicated to the person who seeks a 
certification referred to in paragraph 147.1(10)(a) the certification or a re- 
fusal to make the certification, for the purposes of administering a registered 
pension plan; 

(f) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act 


(i) to an official of the Department of Finance solely for the purposes of 
evaluating and formulating tax policy, 


(ii) to an official of the Department of National Revenue, Customs and 
Excise, solely for the purposes of administering or enforcing the Cus- 
toms Act, the Customs Tariff, the Excise Tax Act or the Excise Act, 


(iti) to an official of the Department of Energy, Mines and Resources or 
to the government of a province solely for the purposes of administering 
or enforcing a prescribed program of the Government of Canada or of 
the province relating to the exploration for or exploitation of Canadian 
petroleum and gas resources, 


(iv) to an official of the appropriate department or agency of the Gov- 
ernment of Canada solely for the purpose of administering subsection 
127(11.3) and the definitions “approved project” and “approved project 
property” in subsection 127(9), 


(v) to the government of a province that has received or is entitled to 
receive a payment referred to in this subparagraph or to an official of the 
Department of Energy, Mines and Resources solely for the purposes of 
the provisions relating to payments to a province in respect of the taxa- 
ble income of corporations earned in the offshore area with respect to 
the province under the Canada-Nova Scotia Oil and Gas Agreement 
Act, chapter 29 of the Statutes of Canada, 1984, the Canada-Newfound- 
land Atlantic Accord Implementation Act, chapter 3 of the Statutes of 
Canada, 1987, or similar Acts relating to the exploration for or exploita- 
tion of offshore Canadian petroleum and gas resources, and 


(vi) to an official of the Office of the Superintendent of Financial Insti- 
tutions solely for the purpose of providing the Minister with advice with 
respect to any matter relating to pension plans; 


(f.1) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act to an official of the 
Department of Veterans Affairs solely for the purposes of administering the 
War Veterans Allowance Act or Part XI of the Merchant Navy Veteran and 
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ing or enforcing the Unemployment Insurance Act or a prescribed employ- 
ment program; c : 


(h.1) communicate or allow to be communicated to a taxpayer information — 


obtained under this Act, regarding expenses in respect of which a deduction 


is denied under subsection 18(2) or (3.1) to any other taxpayer, that is neces- 


sary for the purpose of determining the cost or adjusted cost base, as the case 
may be, to the taxpayer of any property; 


(h.2) communicate or allow to be communicated to a taxpayer information 
obtained under this Act from a corporation that previously owned or had an 
interest in property of the taxpayer that relates to the control of the corpora- 
tion or the question whether the corporation was exempt from tax under Part 
I on its taxable income if it is necessary for the purposes of determining 
under this Act whether a gain from a disposition of the property accrued 
while the property was a property of a corporation controlled directly or in- 
directly in any manner whatever by one or more non-resident persons or of a 
corporation exempt from tax under Part I on its taxable income; 


(i) communicate or allow to be communicated, pursuant to an order made 
under subsection 462.48(3) of the Criminal Code, information obtained 
under this Act; 


Qj) communicate or allow to be communicated to an official, solely for the 
purposes of administering or enforcing the Pension Benefits Standards Act, 
1985 or a similar law of a province, 


(i) information obtained under this Act 


(A) as to the identity of a pension plan in respect of which applica- 
tion for registration for the purposes of this Act has, at any time, 
been made, 


(B) as to the names and addresses of the persons who are, have been 
or will be responsible for the administration of a pension plan re- 
ferred to in clause (A), 


(C) as to the names and addresses of the employers who participate, 
have participated or will participate in a pension plan referred to in 
clause (A), 


(D) as to the terms of a pension plan referred to in clause (A), a trust 
deed, insurance contract or other document relating to the funding 
of benefits under such a plan or an amendment or proposed amend- 
ment to such a plan or document, or 


(E) as to the date of termination or partial termination of a pension 
plan referred to in clause (A), : 


(ii) information as to whether a pension plan is or was a registered pen- 
sion plan, 


(iii) the date of registration of a pension plan that is or was a registered 
pension plan, or 


(iv) in the case of a pension plan the registration of which under this Act 
has been refused or revoked, the date of the refusal or revocation and the 
reason therefor; 


(k) communicate or allow to be communicated information obtained under 
this Act to an official of the Department of Agriculture or to an official of 
the government of a province solely for the purposes of administering or 
enforcing a program of the Government of Canada or of the province estab- 
lished under an agreement entered into pursuant to the Farm Income Protec- 
tion Act, 


(1) communicate or allow to be communicated information obtained under 
this Act to an official of the Department of Communications or a member of 
the Canadian Cultural Property Export Review Board, solely for the purpose 
of administering the provisions of sections 32 and 33 of the Cultural Pro- 
perty Export and Import Act; or 


(m) communicate or allow to be communicated information obtained under 
this Act to an official or authorized person for the purpose of setting off 
against any sum of money that is due or payable by Her Majesty in right of 
Canada a debt due to : 


(i) Her Majesty in right of Canada, or 


(ii) Her Majesty in right of a province on account of taxes payable to the 
province where an agreement exists between Canada and the province 
under which Canada is authorized to collect the taxes on behalf of the 
province. 


Para. 241(4)(f.1) amended by 1994, c. 7, Sch. IV (1992, c. 24), s. 16, to substitute 
“Merchant Navy Veteran and Civilian War-related Benefits Act” for “Civilian War 
Pensions and Allowances Act”, deemed to have come into force July 1, 1992. 


Civilian War-related Benefits Act; 


(g) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act as to the name, address, 
occupation or size or type of business of a taxpayer to an official of a depart- 
ment or agency of the Government of Canada or of a province, solely for the 
purpose of enabling that department or agency to obtain statistical data for 
research and analysis; 


Para. 241(4)(g) amended to substitute “size or type of business” for “type of business”, 
and “for the purpose of” for “for the purposes of”, and paras. (I), (m) added, by 1994, c. 
7, Sch. II (1991, c. 49), subsecs. 190(1), (2). 

Selected Cases [subsec. 241(4)]: Re Gabriele, [2009] 2 C.T.C. 126 (Ont SCJ) 
(Minister may provide third party information to trustee in bankruptcy, but may not be 
compelled to do so); Van Egmond v. R., [2002] 2 C.T.C. 236 (BC CA) (Client list of 
taxpayer whose activity was under investigation was accessible by way of 
requirement). 


(h) communicate or allow to be communicated information obtained under 
this Act or the Petroleum and Gas Revenue Tax Act to an official of the 
Canada Employment Immigration Commission or the Department of Em- 
ployment and Immigration solely for the purposes of administering, evaluat- 
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Regulations: 3004 (prescribed law of a province for 241(4)G.1)(i)); 8200.1 (pre- 
scribed energy conservation property for 241(4)(d)(vi.1)). 


Transfer Pricing Memoranda: TPM-04: Third-party information. 


CRA Audit Manual: 3.4.0: Privacy and confidentiality; 9.8.4: Working papers as 
government information holdings; 10.11.0: Referrals and. consultations. 


Forms: T1013: Authorizing or cancelling a representative. 


(4.1) Measures to prevent unauthorized use or disclo- 
sure — The person who presides at a legal proceeding relating to 
the supervision, evaluation or discipline, of an authorized person 
may order such measures as are necessary to ensure that taxpayer 
information is not used or provided to any person for any purpose 
not relating to that proceeding, including 

(a) holding a hearing in camera; 

(b) banning tHe publication of the information; ., 

(c) concealing the identity of the taxpayer to whom the informa- 

tion relates; and 

(d) sealing the records of the proceeding. © 


Related Provisions: 239(2.2) — Offence with respect to confidential information; 
238(1) — Punishment for failing to comply. 


History: Subsec. 241(4.1) added by 1994, c..7, Sch. VIII (1993, c. 24), subsec.137(1). 


(5) Disclosure to taxpayer or on consent — An official or 
other representative of a government entity may provide taxpayer 
information relating to a taxpayer 

(a) to the taxpayer; and 

(b) with the consent of the taxpayer, to any other person. 


Related: Provisions: 238(1) — Punishment for failing to comply; 241(4)G) — Dis- 
closure to taxpayer permitted. 


History: The opening words of subsec. 241(5) amended to substitute “official or other 


representative of a government entity” for “official” by 2009, c. 2, subsec. 75(4); in 


force on March 12, 2009. 


Subsec. 241(5) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(1). Subsec. 
(5) formerly read: 


(5) Return of copy of books, etc. — Notwithstanding anything in this section, 
the Minister may permit a copy of any book, record, writing, return or other 
document obtained by or on behalf of the Minister for the purposes of this Act or 
the Petroleum and Gas Revenue Tax Act to be given to the person from whom 
the book, record, writing, return or other document was obtained or the legal 
representative of that person, or to the agent of that person or of the legal repre- 
sentative authorized in writing in that behalf. 


Selected Cases [subsec. 241(5)]: McAvan Holdings v. BDO ‘Dunwoody Ltd., 
[2003] 4 C.T.C. 90 (Ont Master) (Documents in possession of Minister were neverthe- 
less under taxpayer’s control and ordered produced on discovery). 


Transfer Pricing Memoranda: TPM-04: Third-party information. 


Forms: RC59: Business consent form; T1013: Authorizing or cancelling a 
representative. 


(6) Appeal from order or direction — An order or direction 
that is made in the course of or in connection with any legal pro- 
ceedings and that requires an official, other representative of a gov- 
ernment entity or authorized person to give or produce evidence re- 
lating to any taxpayer information may, by notice served on all 
interested parties, be appealed forthwith by the Minister or by the 
person against whom the order or direction is made to 


(a) the court of appeal of the province in which the order or di- 
rection is made, in the case of an order or direction made by a 
court or other tribunal established by or pursuant to the laws of 
the province, whether or not that court or tribunal is exercising a 
jurisdiction conferred by the laws of Canada; or 


(b) the Federal Court of Appeal, in the case of an order or direc- 
tion made by a court or other tribunal established by or pursuant 
to the laws of Canada. 

History: The opening words of subsec. 241(6) amended to substitute “official, other 


representative of a government entity” for “official”? by 2009, c. 2, subsec. 75(5), in 
force on March 12, 2009. 


That portion of subsec. 241(6) preceding para. (a) amended by 1994, c. 7, Sch. VII 
(1993, c. 24), subsec. 137(2). That portion formerly read: 


(6) An order or direction made in the course of or in connection with any legal 
proceedings requiring an official or authorized person to give evidence relating 
to any information or produce any book, record, writing, return or other docu- 


S. 241(9.2) 


ment obtained’by or on behalf of the Minister for the purposes of this Act or the 
Petroleum and Gas Revenue Tax Act, may, by notice served on all interested 
parties, be appealed forthwith by the Minister or by the person against whom the 
order or direction is made to 


(7) Disposition of appeal — The court to which an appeal is 
taken pursuant to subsection (6) may allow the appeal and quash the 
order or direction appealed from or dismiss the appeal, and the rules 
of practice and procedure from time to time governing appeals to 
the courts shall apply, with such modifications as the circumstances 
require, to.an appeal instituted. pursuant to that subsection. 


(8) Stay of order or direction — An appeal instituted pursuant 
to subsection (6) shall stay the operation of the order or direction 
appealed from until judgment is pronounced. 


(9) Threats to security — An official may provide, to an official 
of the Canadian Security Intelligence Service, of the Royal Cana- 
dian Mounted Police or of the Financial Transactions and Reports 
Analysis Centre. of Canada, 


(a) publicly accessible charity information; 


(b) designated taxpayer information, if there are reasonable 
grounds to suspect that the information would be relevant to 


(i) an investigation by the Canadian Security Intelligence 
Service of whether the activity of any person may constitute 
threats to the security of Canada, as defined in section 2 of 
the \Canadian Security Intelligence Service Act, 


(ii) an investigation of whether an offence may have been 
committed under 


(A) Part II.1 of the Criminal Code, or 


(B) section 462.31 of the Criminal Code, if that investiga- 
tion 1S related to an offence under Part II.1 of that Act, or 


(iii) the prosecution of an offence referred to in subparagraph 
(ii); and 
(c) information setting out the reasonable grounds referred to in 
paragraph (b), to, the extent that any such grounds rely on infor- 
mation referred to in paragraph (a) or (b). 
Related Provisions: 241(4)(f.1) — Provision of information permitted; 241(9.1) — 
Use of information by RCMP or CSIS. 


History: Subsec. 241(9) added by 2006, c. 12, subsec. 45(2), proclaimed in force Feb- 
ruaty 10,2007. 


(9.1) Threats. to. security — Information — other than desig- 
nated donor information — provided to an official of the Canadian 
Security Intelligence Service or the Royal Canadian Mounted Po- 
lice, as permitted by. paragraph (4)(f.1), may be used by such an 
official, or communicated by such. an official to another official of 
the Canadian Security Intelligence Service or the Royal Canadian 
Mounted. Police for use by that other official, for the purpose of 


(a) investigating whether an offence may have been committed, 
ascertaining the identity of a person or persons who may have 
committed an offence, or prosecuting an offence, which offence 
is 


(i) described ‘in Part [1.1 of the Criminal Code, or 


(ii) described in section 462:31 of the Criminal Code, if that 
investigation, ascertainment or prosecution is related to an 
investigation, ascertainment or prosecution in respect of an 
offence described in Part I.1 of that Act; or 


(b) investigating whether the activities of any person may con- 
stitute threats to the security of Canada, as defined in section 2 
of the Canadian Security Intelligence Service Act. 


History: Subsec. 241(9.1) added by 2006, c. 12, subsec. 45(2), proclaimed in force 
February 10, 2007. 


(9.2) Restrictions on information sharing — No information 
may be provided to a representative of a government entity under 
paragraph (4)(1).in connection with a program, activity, or service 
provided or undertaken by the government entity unless the govern- 
ment entity uses the business number as an identifier in connection 
with the program, activity or service. 
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History: Subsec. 241(9.2) added by 2009, c. 2, subsec, 75(6), in force March 12, 2009. 


(9.3) Public disclosure — The Minister may, in connection with 
a program, activity or service provided or undertaken by the Min- 
ister, make available to the public the business number of, and the 
name of (including any trade name or other name used by), the 
holder of a business number (other than an excluded individual). 


Related Provisions: 241(9.4) — Disclosure by other government. 
History: Subsec. 241(9.3) added by 2009, c. 2, subsec. 75(6), in force March 12, 2009. 


(9.4) Public disclosure by representative of government 
entity — A representative of a government entity may, in connec- 
tion with a program, activity or service provided or undertaken by 
the government entity, make available to the public the business 
number of, and the name of (including any trade name or other 
name used by), the holder of a business number (other than an ex- 
cluded individual), if 


(a) a representative of the government entity was provided with 
that information pursuant to paragraph 4(1); and 


(b) the government entity uses the business number as an identi- 
fier in connection with the program, activity or service. 


History: Subsec. 241(9.4) added by 2009, c. 2, subsec. 75(6), in force March 12, 2009. 
(10) Definitions — In this section, 


“aboriginal government” means an aboriginal government as de- 
fined in subsection 2(1) of the Federal-Provincial Fiscal Arrange- 
ments Act; 


History: The definition “aboriginal government” in subsec. 241(10) added by 2009, c. 
2, subsec. 75(8), in force on March 12, 2009. 


“authorized person” means a person who is engaged or employed, 
or who was formerly engaged or employed, by or on behalf of Her 
Majesty in right of Canada to assist in carrying out the provisions of 
this Act, the Canada Pension Plan, the Unemployment Insurance 
Act or the Employment Insurance Act; 


Related Provisions: 241(11) — Meaning of “this Act”. 


History: The definition “authorized person” in subsec. 241(10) amended by 1998, c. 
19, subsec. 236(10), deemed to have come into force on June 30, 1996. The definition 
formerly read: 
“authorized person” means a person who is engaged or employed, or who was 
formerly engaged or employed, by or on behalf of Her Majesty in right of Can- 
ada to assist in carrying out the provisions of this Act, the Canada Pension Plan 
or the Employment Insurance Act; 


The definition of “authorized person” in subsec. 241(10) amended by 1996, c. 23, para. 
187(d), to substitute “Employment Insurance Act’ for the “Unemployment Insurance 
Act’, in force June 30, 1996. 


“Authorized person” in subsec. 241(10) amended by 1994, c.7, Sch. VIII (1993, c. 24), 
subsec. 137(3). That definition formerly read: 


“authorized person” means any person engaged or employed, or formerly en- 
gaged or employed, by or on behalf of Her Majesty in right of Canada or a prov- 
ince to assist in carrying out the purposes and provisions of this Act or the Petro- 
leum and Gas Revenue Tax Act: 


“business number” — [Repealed] 
History: The definition “business number” in subsec. 241(10) repealed by 1998, c. 19, 
subsec. 236(9), in force June 18, 1998. The definition formerly read: 
“business number” means the number (other than a Social Insurance Number) 
used by the Minister to identify 
(a) a corporation or partnership, or 
(b) any other association or taxpayer that carries on a business or is required 


by this Act to deduct or withhold an amount from an amount paid or credited 
or deemed to be paid or credited under this Act; 


The definition “business number” added to subsec. 241(10) by 1996, c. 21, subsec. 
59(2), applicable June 20, 1996. 


“contact information”, in respect of a holder of a business num- 
ber, means the name, address, telephone number, facsimile number 
and preferred language of communication of the holder, or similar 
information as specified by the Minister in respect of the holder, 
and includes such information in respect of one or more 


(a) trustees of the holder, if the holder is a trust, 
(b) members of the holder, if the holder is a partnership, 
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 (c) officers of the holder, if the holder is a corporation, or 


(d) officers or members of the holder, if the holder is not de- 
scribed by any of paragraphs (a) to (c); 
History: The definition “contact information” in subsec. 241(10) added by 2009, c. 2, 
subsec. 75(8), in force on March 12, 2009. ; 


“corporate information”, in respect of a holder of a business num- 
ber that is a corporation, means the name (including the number 
assigned by the incorporating authority), date of incorporation, ju- 
risdiction of incorporation and any information on the dissolution, 
reorganization, amalgamation, winding-up or revival of the 
corporation; 

History: The definition “corporate information” in subsec. 241(10) added by 2009, c. 
2, subsec. 75(8), in force on March 12, 2009. 


“court of appeal” has the meaning assigned by the definition 
“court of appeal” in section 2 of the Criminal Code; 
History: “Court of appeal” in subsec. 241(10) amended by 1994, c.7, Sch. VIII (1993, 
c. 24), subsec. 137(3). That definition formerly read: 


“court of appeal” has the meaning assigned by paragraphs (a) to (j) of the defini- 
tion “court of appeal” in section 2 of the Criminal Code; 


“designated donor information” means information of a charity, 
or of a person who has at any time made an application for registra- 
tion as a registered charity, that is directly attributable to a gift that 
has been made or proposed to be made to the charity or applicant 
and that is presented in any form that directly or indirectly reveals 
the identity of the donor or prospective donor, other than a donor or 
prospective donor who is not resident in Canada and is neither a 
citizen of Canada nor a person described in subsection 2(3);. 


History: The definition “designated donor information” added to subsec. 241(10) by 
2006, c. 12, subsec. 45(3), proclaimed in force February 10, 2007. 


“designated person” means any person who is employed in the 
service of, who occupies a position of responsibility in the service 
of, or who is engaged by or on behalf of, 


(a) a municipality in Canada, or 


(b) a public body performing a function of government in 
Canada, 


or any person who was formerly so employed, who formerly occu- 
pied such a position or who was formerly so engaged; 


History: The definition “designated person” added to subsec. 241( 10) by 1998, c. 21, 
subsec. 97(3), in force on June 18, 1998. 


“designated taxpayer information” means taxpayer informa- 
tion — other than designated donor information — of a registered 
charity, or of a person who has at any time made an application for 
registration as a registered charity, that is 


(a) in respect of a financial transaction 


(i) relating to the importation or exportation of currency or 
monetary instruments by the charity or applicant, or 


(1i) in which the charity or applicant has engaged a person to 
whom section 5 of the Proceeds of Crime (Money Launder- 
ing) and Terrorist Financing Act applies, 


(b) information provided to the Minister by the Canadian Secur- 
ity Intelligence Service, the Royal Canadian Mounted Police or 
the Financial Transactions and Reports Analysis Centre of 
Canada, 


(c) the name, address, date of birth and citizenship of any cur- 
rent or former director, trustee or like official, or of any agent, 
mandatary or employee, of the charity or applicant, 

(d) information submitted by the charity or applicant in support 
of an application for registration as a registered charity that is 
not publicly accessible charity information, 

(e) publicly available, including commercially available 
databases, or 

(f) information prepared from publicly accessible charity infor- 
mation and information referred to in paragraphs (a) to (e); 


History: The definition “designated taxpayer information” added to subsec. 241(10) 
by 2006, c. 12, subsec. 45(3), proclaimed in force February 10, 2007. 
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“excluded individual” means: an individual who is a holder of a 
business number solely because the individual is required under this 
Act to deduct or withhold: an amount from an amount paid or. 
credited or deemed to be paid or credited; 


History: The definition “excluded individual” in subsec. 241(10) added by 2009, c. 2, 
subsec. 75(8), in force on March 12, 2009. 
“sovernment entity” means 
(a) a department or agency of the government of Canada or of a 
province, 
(b) a municipality in Canada, 
(c) an aboriginal government, 


-(d) a corporation all of the shares (except directors’ qualifying 
shares) of the capital stock of which are owned by one or more 
persons each of which is 


(i) Her Majesty in right of Canada, 
(ii) Her Majesty in right of a province, 
(iii) a municipality in Canada, or 
(iv) a corporation described in this, paragraph, or 
(e) a board or commission, established by Her Majesty in right 
of Canada or Her Majesty in right of a province, that.performs 
an administrative or regulatory function of government, or by 
one or more municipalities in Canada, that performs an adminis- 
trative or regulatory function of a municipality; 
History: The definition “government entity” in subsec. 241(10) added by 2009, c. 2, 
subsec. 75(8), in force on March 12, 2009. 


“official” means any person who is employed in the service of, who 
occupies a position of responsibility in the service of, or who is en- 
gaged by or on behalf of, : 


(a) Her Majesty in right of Canada or a province, or 


(b) an authority engaged’ in administering a law of a province 
similar to the Pension Benefits Standards Act, 1985, 


otficial"(b) 


7, 


w of 


or any person who was formerly so employed, who formerly occu- 
pied such.a position or who was formerly so engaged and, for the 
purposes of subsection 239(2.21); subsections (1) and (2), the por- 
tion of subsection (4) before paragraph (a), and subsections (5) and 
(6), includes a.designated person; 
History: The closing words of the definition “official” in subséc. 241(10) amended by. 
1998, c. 21, subsec. 97(2), in force on June 18, 1998. The closing words formerly read: 
or any person who was formerly so employed, who formerly occupied such a 
position or who was formerly so engaged; 
“Official” in subsec. 241(10) amended by 1994, c. 7, Sch: VIII (1993, ¢:24), subsec. 
137(3). That definition formerly read: 
“official” means any person employed in or occupying a position of 
responsibility 
(a) in the service of Her Majesty in right of Canada or a province, or 
(b) in the service of an authority engaged in administering a law of a prov- 
ince similar to the Pension Benefits Standards Act; 1985 


or'any person formerly so employed or formerly occupying a position therein. 
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Application Policies: SR&ED 95-04: Conflict of interest. 


“publicly accessible charity information” means taxpayer infor- 
mation. that is 


(a) described in subsection (3.2), or that would be described in 
that subsection if the words “that was at any time a registered 
charity” were read as “that has at any time made an application 
for registration as a registered charity”, 


(b) information — other than designated donor information — 
submitted to the Minister with, or required to be contained in, 
any public information return filed or required to be filed under 
subsection 149.1(14), or 


(c) information prepared from information referred to in para- 
graph (a) or (b); 
History: The definition “publicly accessible charity, information” added to subsec. 
241(10) by. 2006, c. 12, subsec. 45(3),. proclaimed in force February 10, 2007. 


“registration information”, in respect of a holder of a business 
number, means 


(a) any information pertaining to the legal form of the holder, 


(b) the type of activities carried on or proposed to be carried on 
by the, holder, 


(c) each date on which 
(i), the business number was issued to the holder, 
(ii) the holder began activities, 
(iii) the holder ceased or resumed activities, or 


(iv) the business number assigned to the holder was changed, 
and 


(d) the reasons for the, cessation, resumption or change referred 
to in subparagraph (c)(iii) or (iv); 
History: The definition “registration information” in subsec. 241(10) added by 2009, 
c. 2, subsec. 75(8), in force on March 12, 2009. 


“representative” of a government entity means a person who is 
employed in the service of, who occupies a position of responsibil- 
ity in thé service of, or who is engaged by or on behalf of, a govern- 
ment entity, and includes, for the purposes of subsections TONY 
(5) and (6),.a person who was formerly so employed, who formerly 
occupied such a position or who formerly was so engaged; 


History: The definition “representative” in subsec. 241(10) added by 2009, c: 2, sub- 
sec. 75(8), in force on March 12, 2009. 


“taxpayer information” means information of any kind and in any 
form relating to one or more taxpayers that is 


(a) obtained by or on behalf of the Minister for the purposes of 
this Act, or 


(b) prepared from information referred to in paragraph (a), 


but does not include information that does not directly or indirectly 
reveal the identity of the taxpayer to whom it relates and, for the 
purposes of applying subsections (2), (5) and (6) to a representative 
of a government entity that is not an official, taxpayer information 
includes only the information referred to in paragraph (4)(1); 
Related Provisions: 122.64(1) — Confidentiality of information; 241(11) — Mean- 
ing of “this Act”. 

History: The closing words of the definition “taxpayer information” in subsec. 


241(10) amended by 2009, c. 2, subsec. 75(7), in'force on March 12, 2009. The closing 
words formerly read: 


but.does not include information that does not directly or indirectly, reyeal the 
identity of the taxpayer to whom it relates. 
“Taxpayer information” added to subsec. 241(10) by 1994,.c. 7, Sch. VII (1993,.¢. 
24), subsec.,137(3). 
Selected Cases [subsec. 241(10)]: Canada (Information Commissioner) vy. 
Chairman of Canadian Cultural Property Export Review Board, [2002] 4 C.T.C. 55 
(FCA) (Information in public domain not protected by provision); Canadian Council of 
Christian Charities v. Canada (Minister of Finance), [1999] 3 C.T.C. 123 (FCTD) (Ac- 
cess to tax policy documents restricted). 


(11) PGRT Act references — The references in subsections (1), 
(3), (4) and (10) to “this Act” shall be read as references to “this 
Act or the Petroleum and Gas Revenue Tax Act’. 
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Proposed Amendment — 241(11) 
(11) References to “this Act” — The references in : 
tions (1), (3), (4) and (10) to “this Act” shall be read as refe: 
to “this Act or the Federal-Provincial Fiscal Arrangements Act”. 
Application: The October 31, 2011 draft legislation, s. 54, will amend subsec. 


241(11) to read as above, in force on Royal Assent, C 
Technical Notes: Section 241 prohibits officials and other persons from using or 
communicating taxpayer information obtained under the Act unless they are specifi- 
cally authorized to do so by one of the exceptions found in that section, 
Subsection 241(11) is amended to provide that information obtained under the Fed- 
eral-Provincial Fiscal Arrangements Act is afforded similar protection. In addition, — 
the reference to the Petroleum and Gas Revenue Tax Act is being removed as it is no 
longer in effect. re eee i eer eo 


History: Subsec. 241(11) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 137(3). 


Selected Cases [s. 241]: Silicate Holdings Ltd. y. R., [2001] 2 C.T.C. 2222 (TCC) 
(Mere fact that certain confidential information disclosed does not give right to further 
disclosures); Harris y. R., [2001] 1 C.T.C. 148 (FCA); rev’g in part [2001] 1 C.T.C. 
280 (FCTD) (Provision may not apply when issue relates to administration of the Act); 
Page v. Canada, [1996] 1 C.T.C. 2697 (TCC) (Minister ordered to produce records, but 
not tax returns, relating to decision not to assess other directors); Crestbrook Forest 
Industries v. Canada, [1991] 2 C.T.C. 195 (FCTD); aff'd [1992] 1 C.T.C. 100 (FCA) 
(Confidential documents used by Minister as basis for assessment to be disclosed to 
taxpayer, even where supplied by other taxpayers who object to production); 
Diversified Holdings Ltd. v. Canada, {1991} 1 C.T.C. 118 (FCA) (Docket notations 
made by collection investigation officers on internal self-generated documents not 
based on information given to Revenue Canada under the Act not confidential); Tyler 
v. MNR, [1991] 1 C.T.C. 13 (FCA) (Minister prohibited from communicating informa- 
tion obtained under provision to RCMP during period in which drug trafficking charges 
remained outstanding). 


Definitions [s. 241]: “aboriginal government” — 241(10): “adjusted cost base” — 
54, 248(1); “amount”, “assessment” — 248(1): “authorized person” — 241(10); “busi- 
ness”, “business number” — 248(1); “Canada” — 255, Interpretation Act 35(1); “Ca- 
nadian film or video production certificate” — 125.4(1):; “contact information”, “‘cor- 
porate information” — 241(10); “corporation” — 248(1), Interpretation Act 35(1); 
“court of appeal” — 241(10); “designated donor information”, “designated person” — 
241(10); “designated provincial program” — 146.1(1), 146.4(1): “designated taxpayer 
information” — 241(10); “employed”, “employee”, “employer”? — 248(1); “Federal 
Court of Appeal” — Federal Courts Act s. 3; “government entity” — 241(10); “Her 
Majesty” — Interpretation Act 35(1); “individual”, “listed international agreement’, 
“Minister” — 248(1); “municipality” — 241(10); “Newfoundland offshore area”’, 
“non-resident”, “office”, “officer” — 248(1); “official” — 241(10); “Parliament” — 
Interpretation Act 35(1); “person”, “prescribed”, “property” — 248(1); “province” — 
Interpretation Act 35(1); “publicly accessible charity information” — 241(10); “quali- 
fying share” — 192(6), 248(1) [not intended to apply to this section]; “record”, “regis- 
tered Canadian amateur athletic association”, “registered charity”, “registered pension 
plan” — 248(1); “registrant” — 241(3.2): “registration information” — 241(10);. “re- 
lated” — 251(2)-(6); “representative” — 241(10); “share”, “tax treaty” — 248(1); 
“taxable income” — 2(2), 248(1); “taxpayer” — 248(1); “taxpayer information” — 
241(10); “this Act” — 241(11); “trust” — 104(1), 248(1), (3); “writing” — Interpreta- 
tion Act 35(1). 


242. Officers, etc., of corporations — Where a corporation 
commits an offence under this Act, any officer, director or agent of 
the corporation who directed, authorized, assented to, acquiesced in 
or participated in the commission of the offence is a party to and 
guilty of the offence and is liable on conviction to the punishment 
provided for the offence whether or not the corporation has been 
prosecuted or convicted. 

Related Provisions: 227.1 — Liability of directors; 236 — Corporate directors and 
officers entitled to execute documents. 

Selected Cases [s. 242]: R. v. Gibbs, [2004] 5 C.T.C. 152 (BC Prov Ct) (Strict 
liability offences give rise only to due diligence defences); R. v. Léger, [2004] 4 C.T.C. 
320 (NB Proy Ct) (Provision requires proof of full mens rea); R. v. Bodnarchuk, [2004] 
4 C.T.C. 314 (BC Prov Ct) (Crown must show failure of individual director to have 
been involved in corporate failure to comply); R. v. Gibbs (2003), [2004] 5 C.T.C. 137 
(BC Prov Ct) (Due diligence (the only available defence) not established); Chilton 
Insurance Consultation Inc. y, Canada, [1996] 2 C.T.C. 185 (Sask QB) (Company 
struck off provincial Register still liable to file tax returns: director personally liable to 
penalty); R. v. Swendson, [1987] 2 C.T.C. 199 (Alta QB) (Although Crown need not 
prove mens rea, it must establish corporation’s guilt and defendant’s participation). 
Definitions [s. 242]: “corporation” — 248(1), Interpretation Act 35(1); “officer” — 
248(1)“office”. 


Information Circulars: 73-10R3: Tax evasion. 


243. Power to decrease punishment — Notwithstanding the 
Criminal Code or any other statute or law in force on June 30, 


ces 
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1948, the court has, in any prosecution or proceeding under this 
Act, no power to impose less than the minimum fine or imprison- 
ment fixed by this Act or to suspend sentence. 


Procedure and Evidence 


244. (1) Information or complaint — An information or com- 
plaint under this Act may be laid or made by any officer of the 
Canada Revenue Agency, by a member of the Royal Canadian 
Mounted Police or by any person thereto authorized by the Minister 
and, where an information or complaint purports to have been laid 
or made under this Act, it shall be deemed to have been Jaid or 
made by a person thereto authorized by the Minister and shall not 
be called in question for lack of authority of the informant or com- 
plainant except by the Minister or by a person acting for the Min- 
ister or Her Majesty. : 
History: Subsec. 244(1) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vi), proclaimed in — 
force December 12, 2005. 

Subsec. 244(1) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(e), proclaimed in force 
November 1, 1999, 


(2) Two or more offences — An information or complaint in re- 
spect of an offence under this Act may be for one or more offences 
and no information, complaint, warrant, conviction or other pro- 
ceeding in a prosecution under this Act is objectionable or insuffi- 
cient by reason of the fact that it relates to two or more offerices. 


(3) Venue — An information or complaint in respect of an offence 
under this Act may be heard, tried or determined by any court, 
judge or justice if the accused is resident, carrying on business, 
found or apprehended or is in custody within the territorial jJurisdic- 
tion of the court, judge or justice, as the case may be, although the 
matter of the information or complaint did not arise within that 
jurisdiction. 


(4) Limitation period — An information or complaint under the 
provisions of the Criminal Code relating to summary convictions, 
in respect of an offence under this Act, may be laid or made at any 
time but not later than 8 years after the day on which the matter of 
the information or complaint arose. . 

Selected Cases [subsec. 244(4)]: Giles y. Print Three et al., [1988], 1 -G-Cot 
(Ont SC) (Subpoena issued against director of taxation upheld because his testimony 
relevant to interpretation of provision and application of Charter); Smerchanski v. 
MNR, [1976] C.T.C. 488 (SCC) (Taxpayer who settled with Crown to avoid prosecu- 
tion not permitted to impugn settlement on grounds of duress subsequent to expiry of 
limitation period). 


(5) Proof of service by mail — Where, by this Act or a regula- 
tion, provision is made for sending by mail a request for informa- 
tion, notice or demand, an affidavit of an officer of the Canada Rev- 
enue Agency, sworn before a commissioner or other person 
authorized to take affidavits, setting out that the officer has knowl- 
edge of the facts in the particular case, that such a request, notice or 
demand was sent by registered letter on a named day to the person 
to whom it was addressed (indicating the address) and that the of- 
ficer identifies as exhibits attached to the affidavit the post office 
certificate of registration of the letter or a true copy of the relevant 
portion thereof and a true copy of the request, notice or demand, 
shall, in the absence of proof to the contrary, be received as evi- 
dence of the sending and of the request, notice or demand: 
Related Provisions: 244(11) — Presumption that affidavit valid: 244(14) — Mail- 
ing date deemed to be date of notice; 248(7)(a)-—— Mail deemed. received-on day 
mailed; Interpretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(5) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 

Subsec. 244(5) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999. 


(6) Proof of personal service — Where, by this Act or a regula- 
tion, provision is made for personal service of a request for infor- 
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mation, notice or demand, an affidavit of an officer of the Canada 
Revenue Agency sworn before a commissioner or other person au- 
thorized to take affidavits setting out that the officer has knowledge 
of the facts in the particular case, that such a request, notice or de- 
mand was served personally on a named day on the person to whom 
it was directed and that the officer identifies as an exhibit attached 
to the affidavit a true copy of the request, notice or demand, shall, 
in the absence of proof to the contrary, be received as evidence of 
the personal service and of the request, notice or demand. 


Related Provisions: 244(11)— Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(6) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed 
into force December 12, 2005. , 


Subsec. 244(6) amended. to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed into force 
November 1, 1999. 


(7) Proof of failure to comply — Where, by this Act or a regula- 
tion, a person is required to make a return, statement, answer or 
certificate, an affidavit of an officer of the Canada Revenue 
Agency, sworn before a.commissioner or other person authorized to 
take affidavits, setting out that the officer has charge of the appro- 
priate records and that after a careful examination and search of 
those records the officer has been unable to find ina given case that 
the return, statement, answer or certificate, as the case may be, has 
been made by that person, shall, in the absence of proof to the con- 
trary, be received as evidence that in that case that person did not 
make the return, statement, answer or certificate, as the case may 
be. 

Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(7) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December’ 12, 2005. 


Subsec. 244(7) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999. 

Selected Cases [subsec. 244(7)]: R. v. Jacques, [2000] 2 C.T.C. 475 (BC SC) 
(Taxpayer unable to establish returns filed); Maritime Construction Ltd. v. Canada, 
[1989]. 1 C.T.C. 306. (NB QB) (Appeals from convictions for failing to file returns 
allowed where trial judge refused to allow cross-examination on affidavits taken under 
provision). 


(8) Proof of time of compliance — Where, by this Act or a reg- 
ulation, a person is required to make a return, statement, answer or 
certificate, an affidavit of an officer of the Canada. Revenue 
Agency, sworn before a commissioner or other person authorized to 
take affidavits, setting out that the officer has charge of the appro- 
priate records and that after careful examination of those records the 
officer has found that the return, statement, answer or certificate 
was filed or made on a particular day, shall, in the absence of proof 
to the contrary, be received as evidence that it was filed or made on 
that day and not prior thereto. 


Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(8) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Subsec. 244(8) amended ‘to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999, 


(9) Proof of documents — An affidavit of an officer of the Can- 
ada Revenue Agency, sworn before a commissioner or other person 
authorized to take affidavits, setting out that the officer has charge 
of the appropriate records and that a document annexed to the affi- 
davit is a document or true copy of a document, or a print-out of an 
electronic document, made by or on behalf of the Minister or a per- 
son exercising a power of the Minister or by or on behalf of a tax- 
payer, is evidence of the nature and contents of the document. 
Related Provisions: 231.5(1) — Copy of document seized or examined may be used 
in court proceedings; 244(11) — Presumption that affidavit valid, Interpretation Act 
25(1) — Evidence is rebuttable. 


S. 244(13) 


History: Subsec. 244(9) amended to substitute “Canada Revenue Agency’ for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Subsec. 244(9) amended. to. substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(f), proclaimed in force 
November 1, 1999. 


Subsec. 244(9) amended by 1998, c. 19, subsec. 237(1), in force June 18, 1998. Subsec. 
244(9) formerly read: 


(9) An affidavit of an officer of the Department of National Revenue, sworn 
before a commissioner or other person authorized to take affidavits, setting out 
that the officer has charge of the appropriate records and that a document an- 
nexed thereto is a document or true copy of a document made by or on behalf of 
the Minister or a person exercising the powers of the Minister or by or on behalf 
of a taxpayer, shall, in the absence of proof to the contrary, be received as evi- 
dence of the nature and contents of the document and shall be admissible in 
evidence and have the same probative force as the original document would have 
if it had been proven in the ordinary way. 


(10) Proof of no appeal — An affidavit of an officer of the Can- 


_ ada Revenue Agency, sworn before a commissioner or other person 


authorized to take affidavits, setting out that the officer has charge 
of the appropriate records and has. knowledge: of the practice of the 
Agency and that an examination of those records shows that a no- 
tice of assessment for a particular taxation year or a notice of deter- 
mination was mailed or otherwise communicated to a taxpayer on a 
particular day under this Act and that, after careful examination and 
search of those records, the officer has been unable to find that a 
notice of objection or of appeal from the assessment or determina- 
tion or a request under subsection 245(6), as the case may be, was 
received within the time allowed, shall, in the absence of proof to 
the contrary, be received as evidence of the statements contained in 
it. 


Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 

25(1) — Evidence is rebuttable. 

History: Subsec. 244(10) amended to substitute “Canada Revenue Agency” for “Can- 

ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 

force December 12, 2005. 

Subsec. 244(10) amended by 1999, c. 17, subsec. 166(1), proclaimed in force Noyem- 

ber 1, 1999. The subsec. formerly read: 
(10) An affidavit of an officer of the Department of National Revenue, sworn 
before a commissioner or other person authorized to take affidavits, setting out 
that the officer has charge of the appropriate records and has knowledge of the 
practice of the Department and that an examination of the records shows that a 
notice of assessment for a particular taxation year or a notice of determination 
was mailed or otherwise communicated to a taxpayer on a particular day pursu- 
ant to this Act and that, after careful examination and search of those records, the 
officer has been unable to’ find that a notice of objection or of appeal from the 
assessment or determination or a request under subsection 245(6), as the case 
may be, was received within the time allowed therefor, shall, in the absence of 
proof to the contrary, be received as evidence of the statements contained 
therein. 

Selected Cases [subsec. 244(10)]: Grunwald v. R., [2006] 3 C,T.C. 2363 (TCC) 

(Personal service complete when copies of notices left with taxpayer). 


(11) Presumption — Where evidence is offered. under this sec- 
tion by an affidavit from which it appears that the person making 
the affidavit is an officer of the Canada Revenue Agency, it is not 
necessary to prove the person’s signature or that the person is such 
an officer nor is it necessary to prove the signature or official char- 
acter of the person before whom the affidavit was sworn. 

History: Subsec. 244(11) amended to substitute “Canada Revenue Agency” for “Can- 


ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vii), proclaimed in 
force December 12, 2005. 


Subsec. 244(11) amended to substitute “Canada Customs and Revenue Agency’? for 
“Department of National Revenue” by 1999, c. 17, para. 168(g), proclaimed in force 
November 1, 1999. 


(12) Judicial notice — Judicial notice shall be taken of all orders 
or regulations made under this Act without those orders or regula- 
tions being specially pleaded or proven. 


(13) Proof of documents — Every document purporting to have 
been executed under, or in the course of the administration or en- 
forcement of, this Act over the name in writing of the Minister, the 
Deputy Minister of National Revenue, the Commissioner, of. Cus- 
toms and Revenue, the Commissioner of Revenue or an officer au- 
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thorized to exercise a power or perform a duty of the Minister under 
this Act is deemed to have been signed, made and issued by the 
Minister, the Deputy Minister, the Commissioner of Customs and 
Revenue, the Commissioner of Revenue or the officer unless it has 
been called in question by the Minister or by a person acting for the 
Minister or Her Majesty. 


History: Subsec. 244(13) amended by 2005, c. 38, s. 120, proclaimed in force Decem- 
ber 12, 2005. The subsec. formerly read: 


(13) Every document purporting to have been executed under, or in the course of 
the administration or enforcement of, this Act over the name in writing of the 
Minister, the Deputy Minister of National Revenue, the Commissioner of Cus- 
toms and Revenue or an officer authorized to exercise a power or perform a duty 
of the Minister under this Act is deemed to have been signed, made and issued 
by the Minister, the Deputy Minister, the Commissioner or the officer unless it 
has been called in question by the Minister or by a person acting for the Minister 
or Her Majesty. 


Subsec. 244(13) amended by 1999, c. 17, para. 169(f), proclaimed into force November 
1, 1999. The subsec. formerly read: 


(13) Every document purporting to have been executed under, or in the course of 
the administration or enforcement of, this Act over the name in writing of the 
Minister, the Deputy Minister of National Revenue or an officer authorized to 
exercise a power or perform a duty of the Minister under this Act is deemed to 
have been signed, made and issued by the Minister, the Deputy Minister or the 
officer unless it has been called in question by the Minister or by a person acting 
for the Minister or Her Majesty. 


Subsec. 244(13) amended by 1998, c. 19, subsec. 237(2), in force June 18, 1998. The 
subsec. formerly read: 


(13) Every document purporting to be an order, direction, demand, notice, certif- 
icate, requirement, decision, assessment, discharge of mortgage or other docu- 
ment purporting to have been executed under, or in the course of administration 
or enforcement of, this Act over the name in writing of the Minister, the Deputy 
Minister of National Revenue or any officer authorized by regulation to exercise 
powers or perform duties of the Minister under this Act shall be deemed to be a 
document signed, made and issued by the Minister, the Deputy Minister or the 
officer unless it has been called in question by the Minister or by a person acting 
for the Minister or Her Majesty. 


“Deputy Minister of National Revenue” substituted for “Deputy Minister of National 


Revenue for Taxation” in subsec. 244(13), by 1994, c. 13, subsec. 7(1), applicable May 
12, 1994, 


(13.1) [Repealed] 


History: Subsec. 244(13.1) repealed by 1994, c. 13, s. 10, applicable May 12, 1994. 

Subsec. (13.1) formerly read: 
(13.1) Revenue Canada, Taxation — The words “Revenue Canada, Taxation” 
and the words “Revenu Canada (Impot)” in any document issued or executed 
under or in the course of the administration or enforcement of this Act over the 
name in writing of the Minister, the Deputy Minister of National Revenue for 
Taxation or any officer authorized by regulation to exercise powers or perform 
duties of the Minister under this Act are deemed to be a reference to the “Depart- 
ment of National Revenue” and “ministére du Revenu national”, 


Department of National Revenue Act (as amended by 1994, c. 13) s. 3.1: 


3.1 Either or both of the expressions “Revenue Canada” and “Revenu Canada” 
may be used to refer to the Department of National Revenue. 


(14) Mailing or sending date — For the purposes of this Act, 
where any notice or notification described in subsection 149.1(6.3), 
152(3.1), 165(3) or 166.1(5) or any notice of assessment or determi- 
nation is mailed, or sent electronically, it shall be presumed to be 
mailed or sent, as the case may be, on the date of that notice or 
notification. 

Related Provisions: 244(5) — Proof of service by mail; 244(14,1) — Date when 
electronic notice sent; 244(15)— Assessment deemed made on date of mailing; 


248(7)(a) — Mail deemed received on day mailed; Interpretation Act 26 — Deadline 
on Sunday or holiday extended to next business day. 


History: Subsec. 244(14) amended by 2010, c. 25, s. 67, in force on December 15, 
2010. It formerly read: 


(14) Mailing date — For the purposes of this Act, where any notice or notifica- 
tion described in subsection 149.1(6.3), 152(3.1), 165(3) or 166.1(5) or any no- 
tice of assessment or determination is mailed, it shall be presumed to be mailed 
on the date of that notice or notification. 


Subsec. 244(14) amended by 1998, c. 19, subsec. 237(2), in force June 18, 1998. It 
formerly read: 


(14) For the purposes of this Act, the day of mailing of any notice or notification 
described in subsection 149.1(6.3), 152(4) or 166.1(5) or of any notice of assess- 
ment shall be presumed to be the date of that notice or notification. 


Income Tax Act 


Subsec. 244(14) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 191(1), to substi- 
tute “152(4) or 166.1(5)” for “152(4), 192(8) or 194(7)”. 


(14.1) Date when electronic notice sent — For the purposes 
of this Act, if a notice or other communication in respect of a per- 
son or partnership is made available in electronic format such that it 
can be read or perceived by a person or a computer system or other 
similar device, the notice or other communication is presumed to be 
sent to the person or partnership and received by the person or part- 
nership on the date that an electronic message is sent, to the elec- 
tronic address most recently provided before that date by the person 
or partnership to the Minister for the purposes of this subsection, 
informing the person or partnership that a notice or other communi- 
cation requiring the person or partnership’s immediate attention is 
available in the person or partnership’s secure electronic account. A 
notice or other communication is considered to be made available if 
it is posted by the Minister in the person or partnership’s secure 
electronic account and the person or partnership has authorized that 
notices or other communications may be made available in this 
manner and has not before that date revoked that authorization in a 
manner specified by the Minister. 

History: Subsec. 244(14.1) added by 2010, c. 25, s. 67, in force on December 15, 
2010. 


(15) Date when assessment made — If any notice of assess- 
ment or determination has been sent by the Minister as required by 
this Act, the assessment or determination is deemed to have been 
made on the day of sending of the notice of the assessment or 
determination. 

Related Provisions: 244(5) — Proof of service by mail; 244(14) — Date of mailing 
presumed to be date of notice; 244(14.1) — Day of sending of electronic notice: Inter- 
pretation Act 26 — Deadline on Sunday or holiday extended to next business day. 


History: Subsec. 244(15) amended by 2010, c, 25, s. 67, in force on December 15, 
2010. It. formerly read: 


(15) Where any notice of assessment or determination has been sent by the Min- 
ister as required by this Act, the assessment or determination is deemed to have 
been made on the day of mailing of the notice. of the assessment or 
determination. 


Subsec. 244(15) amended by 1998, c. 19, subsec. 237(2), in force June 18, 1998. It 
formerly read: 


(15) Where any notice of an assessment has been sent by the Minister as required 
by this Act, the assessment shall be deemed to have been made on the day of 
mailing of the notice of the assessment. 


Selected Cases [subsecs. 244(14), (15)]: Skalbania v. R., [2010] 1 C.T.C..2509 
(TCC) (Sending assessment is to end process of assessment, not to inform recipient); 
Gaudreau y. R., [1998] 1 C.T.C. 2769 (TCC) (Minister entitled to use old address even 
when correspondence from taxpayer shows new address, if no formal request for 
change of address). 


(16) Forms prescribed or authorized — Every form purport- 
ing to be a form prescribed or authorized by the Minister shall be 
deemed to be a form authorized under this Act by the Minister un- 
less called in question by the Minister or by a person acting for the 
Minister or Her Majesty. 


Related Provisions: Interpretation Act 32 — Deviations from a prescribed form. 


History: Subsec. 244(16) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
191(2). Subsec. 244(16) formerly read: 


(16) Every form purporting to be a form prescribed or authorized by the Minister 
shall be deemed to be a form prescribed by order of the Minister under this Act 
unless called in question by the Minister or some person acting for him or Her 
Majesty. 


Selected Cases [subsec. 244(16)]: Cal Investments Ltd. v. Canada, [1990] 2 
C.T.C, 418 (FCTD) (Waiver on prescribed form was valid even though missing corpo- 
rate seal). 


(17) Proof of return in prosecution for offence — In any 
prosecution for an offence under this Act, the production of a re- 
turn, certificate, statement or answer required by or under this Act 
or a regulation, purporting to have been filed or delivered by. or on 
behalf of the person charged with the offence or to have been made 
or signed by or on behalf of that person shall, in the absence of 
proof to the contrary, be received as evidence that the return, certifi- 
cate, statement or answer was filed or delivered, or was made or 
signed, by or on behalf of that person. 
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Related Provisions: Interpretation Act 25(1) — Evidence, is rebuttable. 


(18) Idem, in proceedings under Division J of Part | — In 
any proceedings under Division J of Part I, the production. of a re- 
turn, certificate, statement or answer required by or under this Act 
or a regulation, purporting to have been filed or delivered, or to 
have been made or signed, by or on behalf of the taxpayer shall in 
the absence of proof to the contrary be received as evidence that the 
return, certificate, statement or answer was filed or delivered, or 
was made or signed, by or on behalf of the taxpayer. 


Related Provisions: Interpretation Act 25(1) — Evidence is rebuttable. 


(19) Proof of statement of non-receipt — In any prosecution 
for an offence under this Act, an affidavit of an officer of the Can- 
ada Revenue Agency, sworn before a commissioner or other person 
authorized to také affidavits, setting out that the officer has charge 
of the appropriate records and that an examination of the records 
shows that an amount required under this Act to be remitted to the 
Receiver General on account of tax for a year has not been received 
by the Receiver General, shall, in the absence of proof :to the con- 
trary, be received as evidence of the statements contained therein. 


Related Provisions: 244(11) — Presumption that affidavit valid; Interpretation Act 
25(1) — Evidence is rebuttable. 


History: Subsec. 244(19) amended to substitute “Canada Revenue Agency” for “Can- 
ada Customs and Revenue Agency” by 2005, c. 38, subpara. 138(m)(vili), proclaimed 
in force December 12, 2005. 


Subsec. 244(19) amended to substitute “Canada Customs and Revenue Agency” for 
“Department of National Revenue” by 1999, c. 17, para. 168(g), proclaimed in force 
November 1, 1999. 


(20) Members of partnerships — For the purposes of this Act, 


(a) a reference in any notice or other document to the firm name 
of a partnership shall be read as as a reference to all the mem- 
bers thereof; and 


(b) any notice or other document shall be deemed to have been | 


provided to each member of a partnership if the notice or other 
document is mailed to, served on or otherwise sent to the 
partnership 


(i) at its latest known address or place of business, or 
(ii) at the latest known address 


(A) where it is a limited partnership, of any member 
thereof whose liability as a member is not limited, or 


(B) in any other case, of any member thereof. 
Related Provisions: 96(3) — Election by members; 152(1.4)-(1.8) — Binding de- 


termination of partnership income or loss; 224(6) — Service of garnishment notice on 
partnership. 


History: Subsec. 244(20) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 191(3). 


(21) Proof of return filed — For the purposes of this Act, a docu- 
ment presented by the Minister purporting to be a print-out of the 
information in respect of a taxpayer received under section 150.1 by 
the Minister from a person shall be received as evidence and, in the 
absence of evidence to the contrary, is proof of the return filed by 
the person under that section. 


Related Provisions: Interpretation Act 25(1) — Evidence is rebuttable. 


History: Subsec. 244(21) added by 1994, c. 7, Sch. VIII (1993, c. 24), s. 138, applica- 
ble to 1992 et seq. 


(22) Filing of information returns — Where a person who is re- 
quired by this Act or a regulation to file an information return in 
prescribed form with the Minister meets the criteria specified in 
writing by the Minister, the person may at any time file the infor- 
mation return with the Minister by way of electronic filing (within 
the meaning assigned by subsection 150.1(1)) and the person shall 
be deemed to have filed the information return with the Minister at 
that time, and a document presented by the Minister purporting to 
be a print-out of the information so received by the Minister shall 
be received as evidence and, in the absence of evidence to the con- 
trary, is proof of the information return so deemed to have been 
filed. 


S. 245(2) 


Related. Provisions: Reg. 205.1 — Electronic filing of information returns required 
if more than 500 [to be 50] returns being filed; Interpretation Act 25(1) — Evidence is 
rebuttable. 


History: Subsec. 244(22) added by 1994, c, 7, Sch. VIII (1993, c. 24), s. 138, applica- 
ble after 1991. 


Selected Cases [s. 244]: Sykes v. R., [1998] 1 C.T.C. 2639 (TCC) (Computer- 
generated copies of assessments insufficient to establish date of mailing). 


Definitions [s. 244]: “assessment”, “business” — 248(1); “Canada Revenue 
Agency” — Canada Revenue Agency Act s. 4(1), “Commissioner of Revenue” — Can- 
ada Revenue Agency Act s. 25; “day of sending” — 244(14), (14.1); “Her Majesty” — 


29 66 29 46. 22 66 


Interpretation Act 35(1); “Minister”, “person”, “prescribed”, “record”, regulation” — 
248(1); “secured creditor’, “security interest”, “similar provision” —224(1.3); “taxa- 
tion year” — 249; “taxpayer” — 248(1); “writing” — Interpretation Act 35(1). 


PART XVI — TAX AVOIDANCE 


245. [General Anti-Avoidance Rule — GAAR] — (1) Defini- 
tions — In this section, 


“tax benefit’? means a reduction, avoidance or deferral of tax or 
other amount payable under this Act or an increase in a refund of 
tax or other amount under this Act; and includes a reduction, avoid- 
ance or deferral of tax or other amount that would be payable under 
this Act but for a tax treaty or an increase in a refund of tax or other 
amount under this Act as a result of a tax treaty; 


Related Provisions: 237.3(1)“confidential protection” — Where disclosure is re- 
stricted of transaction that is a tax benefit; 237.3(1)‘contractual protection” — Where 
financial protection is provided for transaction that is a tax benefit, 237.3(1)"tax bene- 
fit” — Definition applies to reportable-transaction rules. 


History: The definition “tax benefit” in subsec. 245(1) amended by 2005, c. 19, sub- 
sec. 52(1), deemed, for the purpose of s. 245, to thave come into force on September 
13, 1988, and applicable with respect to transactions entered into after September 12, 
1988. The definition formerly read: 


“tax benefit” means a reduction, avoidance or deferral of tax or other amount 
payable under this Act or an increase in a refund of tax or other amount under 
this Act; 
Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-44: Utilization 
of deductions and credits within a related corporate group. 


“tax consequences” to a person means the amount of income, taxa- 
ble income, or taxable income earned in Canada of, tax or other 
amount payable by or refundable to the person under this Act, or 
any other amount that is relevant for the purposes of computing that 
amount; 


“transaction’’ includes an arrangement or event. 


Related Provisions: 94(1)“transaction” — Parallel definition for non-resident trust 
rules; 233.1(1)“transaction” — Parallel definition for reporting non-arm’s length trans- 
actions with non-residents; 237.3(1)“transaction” — Definition applies to reportable- 
transaction rules; 247(1) — Parallel definition re transfer pricing. 


Selected Cases [subsec. 245(1)]: Global Equity Fund Ltd. v. R., [2012] 1 C.T.C. 
2224 (TCC) (No general legislative policy regarding non-deductibility of artificially- 
created losses); 1207192 Ontario Ltd. v: R., [2012] 1 C.T.C. 2085 (TCC) (Creation of a 
capital loss where no economic loss incurred was abuse of provision regarding capital 
losses); Gibson Petroleum Co. y. R., [1997] 3,C,T.C, 2453 (TCC) (Fair market value of 
the assets had been used to determine capital cost and assets had been acquired for 
purpose of gaining or producing income; no application of provision); Central Supply 
Co. (1972) Ltd. v. R., [1997] 3 C.T.C. 102 (FCA) (Deductions permitted under specific 
provisions of the Act may nevertheless unduly or artificially reduce income); 
Foremanet et al. vy. MNR, [1996] 1 C.T.C. 265 (FCTD) (Statutory language required 
where “series” of transactions attacked); Fording Coal Ltd. v. Canada, [1996] 1.C.T.C. 
230 (FCA) (Successor rules construed from perspective of normal business practice 
and public purpose in determining artificiality. (Majority decision)). 


Interpretation Bulletins: IT-233R: Lease-option agreements; sale-leaseback agree- 
ments (archived); IT-532: Part I.3 — tax on large corporations. 


(2) General anti-avoidance provision [GAAR] — Where a 
transaction is an avoidance transaction, the tax consequences to a 
person shall be determined as is reasonable in the circumstances in 
order to deny a tax benefit that, but for this section, would result, 
directly or indirectly, from that transaction or from a series of trans- 
actions that includes that transaction. 


1619 


S. 245(2) 


SS 


Dept. of Finance news release 2010-043, May 7, 2010; Federal 
Supplementary Information, March 4, 2010: See under 237.3. 


_ Proposed Amendments — Tax avoidance informatio 


Related Provisions: 56(2) — Indirect payments; 237.3(2) — Reporting required of | 


“reportable transactions”; 237.3(6) —GAAR deemed to apply if reportable transaction 
not reported; 246 — Benefit conferred on a person; 247(2)(b)(ii) — GAAR test in 
transfer-pricing rules; 248(10) — Series of transactions; Reg. 5907(2.02).— Foreign 
affiliate surplus calculations — anti-avoidance rule; Income Tax Conventions Interpre- 
tation Act 4.1 — GAAR applies to tax treaty provisions; Canada-U.S. Tax Treaty: Art. 
XXIX-A: Limitations on using treaty benefits. 


Selected Cases [subsec. 245(2)]: McMullen y. R., [2007] 2 C.T.C. 2463 (TCC) 
(GAAR not applicable where no reorganization and shareholders acted on arm’s length 
basis for valid business reasons); Canada Trustco Mortgage Co. v. R., [2005] 5 C.T.C. 
215 (SCC); aff’g [2004] 2 C.T.C. 276 (FCA) (Taxpayer has burden to show no tax 
benefit and no avoidance transaction); Howe v. R:, (2005] 1 C.T.C. 2243 (TCC) (Lim- 
ited partnership not formed primarily for tax benefit); Nadeau v. R., [L999 |%3 Ce 
2235 (TCC) (Scheme of statute is that surplus is to be withdrawn by dividends); Husky 
Oil Ltd. v. Canada, [1995] 1 C.T.C. 460 (FCA); aff’ g [1995] 1 C.T.C. 2184 (TCC) 
(Tax benefit was obtained, but not “conferred” by arm’s length party; provision inap- 
plicable. Appeal to FCA dismissed.). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1); IT-474R: Amalgamations of Canadian corporations; IT-489R: Non- 
arm’s length sale of shares to a corporation. 


Information Circulars: 88-2 and Supplement: General anti-avoidance rule — section 
245 of the Income Tax Act. 


I.T. Technical News: 3 (loss utilization within a corporate group); 9 (loss consolida- 
tion within a corporate group); 16 (Neuman case; Duha Printers case and GAAR statis- 
tics; Continental Bank case); 19 (Change in position in respect of GAAR — section day 
22 (general anti-avoidance rule); 25 (refreshing losses); 30 (corporate loss utilization 
transactions; tax avoidance); 32 (update on GAAR reviews); 34 (income trust reorgani- 
zations: q.3; loss consolidation — unanimous shareholder agreements; sale of tax 
losses; loss consolidation — provincial tax; creation of capital losses; general anti- 
avoidance rule and. audit issues/concerns); 44 (update on committees), 

Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments. 

CRA Audit Manual: 10.11.6: Tax avoidance and general anti-avoidance provision 
(GAAR). 

Advance Tax Rulings: ATR-41: Convertible preferred shares: ATR-42: Transfer of 
shares; ATR-43: Utilization of a non-resident-owned investment corporation as a hold- 
ing corporation; ATR-44: Utilization of deductions and credits within a related corpo- 
rate group; ATR-47: Transfer of assets to Realtyco; ATR-50: Structured settlement; 
ATR-53: Purification of a small business corporation; ATR-54: Reduction of paid-up 
capital; ATR-55: Amalgamation followed by sale of shares; ATR-56: Purification of a 
family farm corporation; ATR-57: Transfer of property for estate planning purposes; 
ATR-58: Divisive reorganization; ATR-60: Joint exploration corporations; ATR-66: 
Non-arm’s length transfer of debt followed by a winding-up and a sale of shares. 


(3) Avoidance transaction — An avoidance transaction means 
any transaction 


(a) that, but for this section, would result, directly or indirectly, 
in a tax benefit, unless the transaction may reasonably be con- 
sidered to have been undertaken or arranged primarily for bona 
fide purposes other than to obtain the tax benefit; or 


(b) that is part of a series of transactions, which series, but for 
this section, would result, directly or indirectly, in a tax benefit, 
unless the transaction may reasonably be considered to have 
been undertaken or arranged primarily for bona fide purposes 
other than to obtain the tax benefit. 


Proposed Amendment — Mandatory reporting of 
avoidance transactions 
Federal Budget, Supplementary Information, March 4, 2010: See under 237.3. 


Related Provisions: 237.3(1) — Definition applies to reportable-transaction rules; 
248(10) — Series of transactions; Reg. 5907(2.02) — Foreign affiliate surplus calcula- 
tions — avoidance transaction. 


Selected Cases [subsec. 245(3)]: Collins & Aikman Products Co. v. R., [2011] 1 
C.T.C. 250 (FCA) (Limited scope of anti-avoidance provisions was deliberate policy 
choice, not to be extended beyond clear intent of provisions); Lehigh Cement Ltd. v. R., 
[2010] 5.C.T.C. 13 (FCA) (Splitting of interest and principal on debt did not offend 
subpara. 212(1)(b)(vii), and was not an avoidance transaction); Copthorne Holdings 
Ltd. v..R., [2009] 5 C.T.C. 1 (FCA) (Transactions linked by “motivating factor” and 
abuse found in relation to provincial statute defining paid-up capital); MacKay v. R., 
[2008] 4 C.T.C. 161 (FCA); rev’g [2007] 3 C.T.C. 2051 (TCC) (Primary purpose and 
tax benefit analysis applies to each transaction within series); Univar Canada Ltd. v. R., 
[2006] 1 C.T.C. 2308 (TCC) (No avoidance transaction where no avoidance, reduction 
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or deferral of tax); Fraser Milner Casgrain v. MNR, [2002] 4 C.T.C: 210 (FCTD) (Tax 
planning information may be relevant to purpose test); Canadian Pacific Ltd. v. R., 
[2002] 2 C.T.C. 197 (FCA); aff’g [2001] 1 C.T.C. 2190 (TCC) (Transaction cannot be 
re-characterized to make it an avoidance transaction); OSFC Holdings Ltd. v. R., 
[2001] 4 C.T.C. 82 (FCA); aff’g [1999] 3 C.T.C. 2649: (TCC) (Person receiving tax 
benefit need not be same person that arranged transactions); Fredette v. R., [2001] 3 
C.T.C. 2468 (TCC) (“Stacked” partnerships for income deferral purposes were a mis- 
use or abuse of statutory provisions); Owen Holdings Ltd. y. R., [1997] 3 C.T.C. 2286 
(TCC) (Legislative drafting documents relating to s. 245 not subject to production); 
RMM Canadian Enterprises Inc. y. R., [1997] 3 C.T.C. 2103 (TCC) (Scheme would 
have been caught by GAAR if other rules had been insufficient); McNichol v. Canada, 
[1997] 2 C.T.C. 2088 (TCC) (Choice of one method of accomplishing transaction over 
another resulted in tax benefit). 

Information Circulars: 88-2 and Supplement: General anti-avoidance rule — section 
245 of the Income Tax Act. ' 

Advance Tax Rulings: ATR-41: Convertible preferred shares; ATR-42: Transfer of 
shares; ATR-44: Utilization of deductions and credits within a related corporate group; 
ATR-54: Reduction of paid-up capital; ATR-55: Amalgamation. followed by sale of 
shares; ATR-56: Purification of a family farm corporation; ATR-57; Transfer of pro- 
perty for estate planning purposes; ATR-58: Divisive reorganization. 


(4) Application of subsec. (2) — Subsection (2) applies to a 
transaction only if it may reasonably be considered that the 
transaction 


(a) would, if this Act were read without reference to this section, 
result directly or indirectly in a misuse of the provisions of any 
one or more of 


(i) this Act, 

(ii) the Income Tax Regulations, 

(iii) the Income Tax Application Rules, 
(iv) a tax treaty, or 


(v) any other enactment that is relevant in computing tax or 
any other amount payable by or refundable to a person under 
this Act or in determining any amount that is relevant for the 
purposes of that computation; or 


(b) would result directly or indirectly in an abuse having regard 
to those provisions, other than this section, read as a whole. 


Related Provisions: 237.3(6) — No misuse or abuse required if reportable transac- 
tion not reported; ITCIA 4.1 — Application of GAAR to tax treaty interpretation. 


History: Subsec. 245(4) amended by 2005, c. 19, subsec. 52(2), applicable with re- 
spect to transactions entered into after September 12, 1988. The subsec. formerly read: 


(4) Where subsec. (2) does not apply — For greater certainty, subsection (2) 
does not apply to a transaction where it may reasonably be considered that the 
transaction would not result directly or indirectly in a misuse of the provisions of 
this Act or an abuse having regard to the provisions of this Act, other than this 
section, read as a whole. 
Selected Cases [subsec. 245(4)]: Copthorne Holdings Ltd. v. R., [2009] 5.C.T.C, 
1 (FCA); aff’ g [2008] 1 C.T.C. 2001 (TCC) (Transactions linked by “motivating fac- 
tor” and abuse found in relation to provincial statute defining paid-up capital); Landrus 
v. R., [2009] 4 C.T.C. 189 (FCA); aff’ g [2009] 1 C.T.C. 2009 (TCC) (No frustration of 
stop-loss rules in transfer to partnership); Lipson v. R.,, [2009] 1 C,T.C. 314 (SCC) 
(Overall situation may be examined to determine if any provision relied upon has been 
misused or abused); Mathew v. R., [2005] 5 C.T.C. 244 (SCC); aff’g [2004] 1 C.T.C. 
115 (FCA); aff’ g [2003] 1 C.T.C. 2045 (TCC) (Partnership scheme was abusive tax 
avoidance); Canada Trustco Mortgage Co. v. R., [2005] 5 C.T.C. 215 (SCC); aff'g 
[2004] 2 C.T.C. 276 (FCA); aff’ g [2003] 4 C.T.C. 2009 (TCC) (Minister has burden to 
show abusive tax avoidance); CIT Financial Ltd. v. R., [2004] 1 C.T.C. 2992 (TCC) 
(Claiming CCA on artificially inflated values was abuse of subsec. 20(1). Minister has 
no discretion as to application of GAAR); Produits Forestiers Donohue Inc. ¢. RS 
[2003] 3 C.T.C. 160 (FCA) (No evidence of underlying purpose; no abuse). 
I.T. Technical News: See under 245(2). 
CRA Audit Manual: 15.11.3: Tax treaties — general anti-avoidance rule (GAAR). 
Advance Tax Rulings: ATR-42: Transfer of shares; ATR-44: Utilization of deduc- 
tions and credits within a related corporate group; ATR-54: Reduction of paid-up capi- 
tal; ATR-55: Amalgamation followed by sale of shares; ATR-56: Purification of a fam- 
ily farm corporation; ATR-58: Divisive reorganization. bs 


(5) Determination of tax consequences — Without restricting 
the generality of subsection (2), and notwithstanding any. other 
enactment, 


(a) any deduction, exemption or exclusion in computing income, 
taxable income, taxable income earned in Canada or tax payable 
or any part thereof may be allowed or disallowed in whole or in 
part, DS 
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(b) any such deduction, exemption or exclusion, any income, 
loss or other amount or part thereof may be allocated, to any 
person, 


(c) the nature of any payment or other amount may be 
recharacterized, and Ore 


(d) the tax effects that would otherwise result from the applica- 
tion of other provisions of this Act may be ignored, 


in determining the tax consequences to a person as is reasonable in 
the circumstances in order to deny a tax benefit that would, but for 
this section, result, directly or indirectly, from an avoidance 
transaction. 

History: The portion of subsec. 245(5) before (c) amended by 2005, c. 19, subsec. 


52(3), applicable with respect to transactions entered into after September 12; 1988. 
The portion formerly‘read: 


(5) Without restricting the generality of subsection (2), 


(a) any deduction in computing income, taxable income, taxable income 
earned in Canada or tax payable or any part thereof may be allowed or disal- 
lowed in whole or in part, 


(b) any such deduction, any income, loss or other amount or part thereof 
may be allocated to any person, - 


(6) Request for adjustments — Where with respect to a 
transaction 


(a) a notice of assessment, reassessment or additional assess- 
ment involving the application of subsection (2) with respect to 
the transaction has been sent to, a person, or 


(b) a notice of determination pursuant to subsection 152(1.11) 
has been sent to a person with respect to the transaction, 


any person (other than a person referred to in paragraph (a) or (b)) 
shall be entitled, within 180 days after the day of sending of the 
notice, to request in writing that the Minister make an assessment, 
reassessment or additional assessment applying subsection (2) or 
make a determination applying subsection 152(1.11) with respect to 
that transaction. 


Related Provisions: 166.1 — Extension of time by Minister; 244(10) — Proof that 
no notice of objection filed; 244(14), (14.1) — Date when notice sent. 


History: Closing words of subsec. 245(6) amended by 2010, c. 25, s. 68, to substitute 
“sending” for “mailing”, in force on December 15, 2010. 


Selected Cases [subsec. 245(6)]: S.7.B. Holdings Ltd. v. R., [2003] 1 C.T.C. 36 
(FCA); aff’ g [2002] 1.C.T.C. 2814 (DCC) (Reliance on GAAR néed not appear on face 
of assessment. GAAR can be used as alternative assessing mechanism. GAAR cannot 
be used by taxpayers for self-assessment; only Minister can do so, by way of 
assessment). 


CRA Audit Manual: 11.5.10: Loss determination. 


(7) Exception — Notwithstanding any other provision of this Act, 
the tax consequences to any person, following the application of 
this section, shall only be determined through a notice of assess- 
ment, reassessment, additional assessment or determination pursu- 
ant to subsection 152(1.11) involving the application of this section. 
Selected Cases [subsec. 245(7)]: S.7.B. Holdings Ltd, v. R., [2003] 1 C.T.C. 36 
(FCA); aff’ g [2002] 1 C.T.C. 2814 (TCC) (Reliance on GAAR need not appear on face 
of assessment. GAAR can be used as alternative assessing mechanism. GAAR cannot 
be used by taxpayers for self-assessment; only Minister can do so, by way of 
assessment). 


(8) Duties of Minister — On receipt of a request by a person 
under subsection (6), the Minister shall, with all due dispatch, con- 
sider the request and, notwithstanding subsection 152(4), assess, re- 
assess or make an additional assessment or determination pursuant 
to subsection 152(1.11) with respect to that person, except that an 
assessment, reassessment, additional assessment. or, determination 
may be made under this subsection only to the extent that it may 
reasonably be regarded as relating to the transaction referred to in 
subsection (6). 

Related Provisions: 165(1.1) — Limitation of right to object to assessments or 
redetermination; 169(2)(a) — Limitation of right to appeal, 


Selected Cases [subsec. 245(8)]: S.7.B. Holdings Ltd. v. R., [2003] 1 C.T.C. 36 
(FCA); aff’ g [2002] 1 C.T.C. 2814 (TCC) (Reliance on GAAR need not appear on face 
of assessment. GAAR can be used as alternative assessing mechanism. GAAR cannot 
be used by taxpayers for self-assessment; only’ Minister can do so, by way of 
assessment). 


S. 245 


Selected Cases [s. 245]: Triad Gestco Ltd. v. R., [2011] 6 C.T.C. 2302 (TCC) 
(Avoidance of stop-loss rule was abusive tax avoidance); Canada Safeway Ltd. v. Al- 
berta, [2011] 5 C.T.C. 73 (Alta QB) (Taking advantage of loophole in another prov- 
ince’s legislation not abusive tax avoidance); Husky Energy Inc. y. Alberta, (2011] 4 
C.T.C. 260 (Alta QB) (No abusive tax avoidance where the way business is carried on 
is changed); Remai Estate v. R., [2009] 3 C.T.C. 2024 (ICC) (No misuse or abuse 
where provisions of Act followed to make gifts deductible); MIL (Investments) S.A. v. 
R., [2007] 4 C.T.C. 235 (FCA); aff’ g [2006] 5 C.T.C. 2552 (TCC) (Insufficient nexus 
to create series and no misuse or abuse of provisions); Lipson 'v. R., [2007] 3 C.T.C. 
110 (FCA); aff’g [2006] 3 C.T.C. 2494 (TCC) (Trial judge, having properly analyzed 
provisions, entitled to weigh series of transactions and purpose); XCO Investments Ltd. 
v. R., [2007] 2 C.T.C. 243 (FCA); aff’ g [2006] 1 C.T.C. 2220. (TCC) (No application of 
provision where s. 103 dealt with issue); Honeywell Ltd. v. R., [2006] 5 C.T.C. 2238 
(TCC); add’l reasons at [2007] 1 C.T.C. 2207 (Limited ability to amend pleadings to 
raise completely different basis for application of GAAR); CECO Operations Ltd. v. 
R.; [2006] 5 C.T.C..2174 (TCC) (GAAR applied in face of patent abuse of subsec. 
97(2) election); Desmarais v. R., 2006] 3 C.T.C. 2304 (TCC) (Abusive avoidance of s. 
84.1 by surplus stripping justified use of GAAR); Evans v. R., [2006] 2 C.T.C..2009 
(TCC) (Provisions worked exactly as intended; no application of GAAR), Bradley 
Holdings Ltd., [2004] 3 C.T.C. 2432 (TCC) (Amendment to Minister’s pleadings to 
raise GAAR in context of treaty application allowed); Imperial Oil Ltd. v. R., [2004] 2 
C.T.C. 190 (FCA) (Policy underlying misuse or abuse must be clear. Taking advantage 
of loophole not necessarily a misuse. Some provisions may be invitations to act); Hill 
v. R., [2003] 4 C.T.C. 2548 (TCC) (Payment of obligation can be funded by creditor 
without making a circular transaction. Minister must do more than recite the provision 
to demonstrate underlying purpose); Imperial Oil Ltd. y. R., [2003] 4 C.T.C. 177 (FCA) 
(Cash management system was not abuse of Act; possibility of double taxation); Jabin 
Investments Ltd. v. R., [2003] 2 C.T.C. 25 (FCA) (If a provision of the Act is not used, 
it follows that it cannot have been misused); Mathew v. R., [2003] 1 C.T.C. 2045 
(TCC); aff’d [2004] 1 C.T.C. 115 (FCA); aff'd [2005] 5 C.T.C. 244 (SCC) (Constitu- 
tionality of GAAR approved); Produits Forestiers Donohue Inc., [2003] 3 C.T.C. 160 
(FCA) (Loss'on disposition of shares when many of underlying assets retained in cor- 
porate group. not misuse or abuse); Duncan. v.; R., [2002] 4 C.T.C.. 1 (FCA); aff g 
[2001] 2 C.T.C. 2284 (TCC) (Statutory purpose of CCA scheme apparent and was 
abused by transactions); Canadian Pacific Ltd. v. R., [2002] 2 C.T.C. 197 (FCA); aff’ g 
[2001] 1.C.T.C. 2190 (TCC) (Transaction as a whole must be considered), 722540 
Ontario Inc., [2002] 1 C.T.C. 2872 (TCC) (Loan proceeds not used for purposes. of 
gaining income, but solely to get access to tax losses; interest not deductible); 
Geransky v. R., [2001] 2 C.T.C. 2147 (TCC) (Using specific provisions of the Act in 
course of commercial transaction and applying them in accordance with their terms is 
not “misuse or abuse”); Gregory v. R., [2000] 4 C.T.C. 271 (FCA) (Factual background 
needed to determine whether provision unconstitutional for vagueness); Longley v. 
MNR, {2000] 2 C.T.C. 382 (BC CA); aff’g [1999] 4 C.T.C. 108 (BC SC) (Additional 
award beyond punitive damages not warranted); Husky Oil Ltd. y. R., [1999] 4 GAG: 
2691 (TCC) (GAAR not applicable where proper. business actions taken); OSFC 
Holdings Ltd. v. R., 1999] 3 C.T.C. 2649 (TCC); aff'd OSFC Holdings Ltd. v. R., 
[2001] 4 C.T.C. 82 (FCA) (Incidental application of relieving provision insufficient to 
avoid application of rule); Jabs Construction Ltd..v. R., [1999] 3 C.T.C, 2556 (TCC) 
(Where specific provision allows for mitigation of tax results, no abuse, but rather, use 
of Act). 


Selected Cases [old (pre-GAAR) s. 245]: Shell Canada Lid. v. R., [1999] 4 
C.T.C. 313 (SCC); rev’ g Shell: Canada Ltd. v. R:, [1998] 2 C.T.C. 207 (FCA); rev’g on 
other grounds [1997] 3 C.T.C. 2238 (TCC) (Object and spirit rule cannot be invoked in 
face of clear statutory provisions); Bigras v. R., [1999] 1 €.T.C. 2374 (TCC) (Provision 
applicable only where income amount sought to be made a capital gain. Courts will not 
add transactions, to.a series); Adams. v. R.,-[1998].2 C.T.C.,333 (FCA); rey’ g [1996] 1 
C.T.C. 2916 (TCC) (Tenant. inducement -payment by. partners, to themselves 
disallowed); Schultz (T.M.G.) v. Canada, [1993] 2 C.T.C. 2409 (TCC) (Provision [for- 
mer 245(1)] not void for vagueness); Mark Resources Inc. v. Canada, {1993] 2 GTC? 
2259 (TCC) (Structure intended to permit foreign affiliate to use foreign losses at cost 
to resident taxpayer of interest expense on money borrowed to contribute capital to 
affiliate did not result in artificial reduction of income); W.F. Botkin Construction Ltd. 
vy. Canada, [1993] 1 C.T.C. 2765 (TCC) (Loss on loan guarantee nil where no commer- 
cial reality to transaction other than to benefit taxpayer’s children), Rosner 
Management Inc. v. MNR, [1993] 1 C.T.C. 2153 (TCC) (Corporation had no substance; 
test under former subsec. 247(3) was whether corporation would have been incorpo- 
rated but for tax advantage); Nueman (M.) v. MNR, [1992] 2 C.T.C. 2074 (TCC); aff'd 
(Dec. 14, 1993), Doc. T-2281-92 (FCTD) (Transaction solely for tax purposes not con- 
trary to Act); Moloney (M.) v. Canada, [1992] 2 C.T.C. 227 (FCA); leave to appeal to 
SCC refused (1993), 154 N.R. 244 (note) (Sole purpose of “scheme” was to obtain tax 
refunds, not to earn income); Kieboom (A.) v. MNR, [1992] 2 C.T.C. 59 (FCA) (Tax- 
payer “transferred property” to related parties by reducing his equity in a corporation 
from 90 to 50 percent on the subscription for shares by the related parties); Goulard v. 
MNR, [1992] 1 C.T.C. 2396 (TCC) (Interest deductions allowed since reasonable and 
did not artificially reduce taxpayer’s income); Friedberg v. Canada, [1992] 1 C.T.C. 1 
(FCA); aff’d [1993] 2 C.T.C. 306 (SCC) (Little used but generally accepted accounting 
method did not artificially reduce taxpayer’s income); Canada y. Irving Oil Ltd., 
[1991] 1 C.1.C: 350 (FCA); leave to appeal to SCC refused (1991), 136 N.R. 320 
(note), (sub nom. Irving Oil Ltd. v. MNR) (Oil sold to offshore company which resold 
to resident for higher price did not artificially reduce income); Compagnie Idéal Body 
Inc. v. Canada, [1989] 2. C.T.C. 187 (FCTD) (Bonus paid not avoidance transaction 
where there-was history of such payments; amount unreasonable in the circumstances); 
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R. v. Lyall, [1977] C.T.C. 267 (Ont Co Ct) (Specific provisions of Income Tax Act 
prevail over more general provision of Canada Evidence Act). 

Definitions [s. 245]: “amount”, “assessment” — 248(1); “avoidance transaction” — 
245(3); “day of sending” — 244(14), (14.1); “Minister”, “person” — 248(1); “series of 
transactions” — 248(10); “tax benefit”, “tax consequences” — 245(1); “taxable in- 
come” — 2(2), 248(1); “taxable income earned in Canada” — 1151), 248(1); “tax 
treaty” — 248(1); “transaction” — 245(1); “writing” — Interpretation Act 35(1). 
Information Circulars [s. 245]: 88-2 and Supplement: General anti-avoidance 
rule — section 245 of the Income Tax Act. 


246. (1) Benefit conferred on a person — Where at any time a 
person confers a benefit, either directly or indirectly, by any means 
whatever, on a taxpayer, the amount of the benefit shall, to the ex- 
tent that it is not otherwise included in the taxpayer’s income or 
taxable income earned in Canada under Part I and would be in- 
cluded in the taxpayer’s income if the amount of the benefit were a 
payment made directly by the person to the taxpayer and if the tax- 
payer were resident in Canada, be 


(a) included in computing the taxpayer’s income or taxable in- 
come earned in Canada under Part I for the taxation year that 
includes that time; or 


(b) where the taxpayer is a non-resident person, deemed for the 
purposes of Part XIII to be a payment made at that time to the 
taxpayer in respect of property, services or otherwise, depending 
on the nature of the benefit. 
Related Provisions: 56(2) — Inclusion in income of indirect payments; 142.7(4) — 
Deemed value of property on rollover from foreign bank subsidiary to branch. 
Selected Cases [subsec. 246(1)]: Massicotte v. R., [2009] 1 C.T.C. 41 (FCA) 
(Provision can constitute sole basis for assessment: exclusionary language ensures no 
double taxation); Vaillancourt v. Canada, [1991] 2 C.T.C. 42 (FCA) (Condominium 
was residential and within Class 31); Laxton vy. Canada, [1989] 2 C.T.C. 85 (FCA) 
(Interest-free loan in lieu of management fees was “benefit” within scope of provision); 
Boardman et al. v. R., [1986] 1 C.T.C. 103 (FCTD) (Transfer of real property to spouse 
pursuant to court order was benefit to transferor equal to amount of the property’s fair 
market value); R. v. Littler, [1978] C.T.C. 235 (FCA) (Difference between price and 
fair market value in transaction between father and sons not gift); Phaneuf Estate v. R., 
[1978] C.T.C. 21 (FCTD) (Difference between fair market value and price of shares 
purchased by employee pursuant to controlling shareholder's will was gift, not em- 
ployee benefit); R. v. Immobiliaire Canada Ltd., [1977] C.T.C. 481 (FCTD) (Canadian 
subsidiary purchased debt obligation from parent and also paid parent amount corre- 
sponding to accrued interest conferred benefit on parent to the extent it received full 
value of accumulated interest without deduction for withholding tax); Levine Estate y. 
MNR, [1973] C.T.C. 219 (FCTD) (Where father and a son both given right to subscribe 
to new shares but only the son did so, father benefitted son to extent son’s equity inter- 
est increased). 


Interpretation Bulletins: IT-432R2: Benefits conferred on shareholders, 
CRA Audit Manual: 24.11.0: Indirect payments and benefits, 


(2) Arm’s length — Where it is established that a transaction was 
entered into by persons dealing at arm’s length, bona fide and not 
pursuant to, or as part of, any other transaction and not to effect 
payment, in whole or in part, of an existing or future obligation, no 
party thereto shall be regarded, for the purpose of this section, as 
having conferred a benefit on a party with whom the first-men- 
tioned party was so dealing. 


Interpretation Bulletins [subsec. 246(2)]: IT-432R2: Benefits conferred on 
shareholders. 


Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2). 


Related Provisions [s. 246]: 56(2) — Indirect payments; 245(2) — General anti- 
avoidance rule. 

Definitions [s. 246]: “amount” — 248(1); “arm’s length” — 251(1); “Canada” — 
255; “non-resident”, “person”, “property” — 248(1); “resident in Canada” — 250; 
“taxable income earned in Canada” — 115(1), 248(1); “taxation year” — 249; “tax- 
payer” — 248(1). 


PART XVI.1— TRANSFER PRICING 
247. (1) Definitions — The definitions in this subsection apply in 
this section. 


“arm’s length allocation” means, in respect of a transaction, an 
allocation of profit or loss that would have occurred between the 
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participants in the transaction if they had been dealing at arm’s 
length with each other. . 


Related Provisions: 9(1) — Normal computation of profit. 


History: The definition “arm’s length allocation” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 1997. 


“arm’s length transfer price” means, in respect of a transaction, 
an amount that would have been a transfer price in respect of the 
transaction if the participants in the transaction had been dealing at 
arm’s length with each other. 


History: The definition “arm’s length allocation” in subsec. 247(1) added by 1998, c. 
19, s, 238, applicable to taxation years and fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International. transfer pricing. 


“documentation-due date” for a taxation year or fiscal period of a 
person or partnership means 


(a) in the case of a person, the person’s filing-due date for the 
year; or 


(b) in the case of a partnership, the day on or before which a 
return is required by section 229 of the Income Tax Regulations 
to be filed in respect of the period or would be required to be so 
filed if that section applied to the partnership. 


History: The definition “documentation-dué date” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 1997. 


Transfer Pricing Memoranda: TPM-09: Reasonable efforts under section 247. 


“qualifying cost contribution arrangement” means an arrange- 
ment under which reasonable efforts are made by the participants in 
the arrangement to establish a basis for contributing to, and to con- 
tribute on that basis to, the cost of producing, developing or acquir- 
ing any property, or acquiring or performing any services, in pro- 
portion to the benefits which each participant is reasonably 
expected to derive from the property or services, as the case may 
be, as a result of the arrangement. 


Related Provisions: 247(4) — Contemporaneous documentation. 


History: The definition “qualifying cost contribution arrangement” in subsec. 247(1) 
added by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that begin 
after 1997. 


Transfer Pricing Memoranda: TPM-07: Referrals to the transfer pricing review 
committee. 


“tax benefit” has the meaning assigned by subsection 245(1). 


History: The definition “tax benefit” in subsec. 247(1) amended by 2005, c. 19, s. 53, 
applicable to taxation years and fiscal periods that begin after 1997. The definition 
formerly read: 


“tax benefit” means a reduction, avoidance or deferral of tax or other amount 
payable under this Act or an increase in a refund of tax or other amount under 
this Act. 


The definition “tax benefit” in subsec. 247(1) added by 1998, c. 19, s. 238, applicable 
to taxation years and fiscal periods that begin after 1997. 


“transaction” includes an arrangement or event. 


Related Provisions: 233.1(1)“transaction” — Parallel definition for reporting non- 
arm’s length transactions with non-residents; 245(1) — Parallel definition for general 
anti-avoidance rule. ase 


History: The definition “transaction” in subsec. 247(1) added by 1998, c. 19, s. 238, 
applicable to taxation years and fiscal periods that begin after 1997. 


Transfer Pricing Memoranda: TPM-06: Bundled transactions. 


“transfer price” means, in respect of a transaction, an amount paid 
or payable or an amount received or receivable, as the case may be, 
by a participant in the transaction as a price, a rental, a royalty, a 
premium or other payment for, or for the use, production or repro- 
duction of, property or as consideration for services (including ser- 
vices provided as an employee and the insurance or reinsurance of 
risks) as part of the transaction. 


History: The definition “transfer price” in subsec. 247(1) added by 1998, c. 19, s. 238, 
applicable to taxation years and fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 
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“transfer pricing capital adjustment” of a taxpayer for a taxation 
year means the total of ) 


(a) all amounts each of which is 


(i) 2 of the amount, if any, by which the adjusted cost base 
to the taxpayer of a capital property (other than a depreciable 
property) is reduced in the year because of an adjustment 
made under subsection (2), 


(ii) 3/4 of the amount, if any, by which the adjusted cost base 
to the taxpayer of an eligible capital expenditure of the tax- 
payer in respect of a business is reduced in the year because 
of an adjustment made under subsection (2), or 


(iii) the amount, if any, by which the capital cost to the tax- 
payer of a depreciable property is reduced. in. the year be- 
cause of an adjustment made under subsection (2); and 


(b) all amounts each of which is that proportion of the total of 


(i) / of the amount, if any, by which the adjusted cost base 
to.a partnership of.a capital property (other than a deprecia- 
ble property) is reduced in a fiscal period that ends in the 
year because of an adjustment made under subsection (2), 


(ii) 9/4 of the amount, if any; by which the adjusted cost base 
to a partnership of an eligible capital expenditure of the part- 
nership in respect of a business is reduced in a fiscal period 
that ends in the year because of an adjustment made under 
subsection (2), and 


(iii) the amount, if any, by which the capital cost to a partner- 
ship of a depreciable property is reduced in the period be- 
cause of an adjustment made under subsection (2), 


that 


(iv) the taxpayer’s share of the income or loss of the partner- 
ship for the period 


is of 
(v) the income or loss of the partnership forthe period, 


and where the income and loss of the partnership are nil for the 
period, the income of the partnership for the period is deemed to 
be $1,000,000 for the purpose of determining a taxpayer’s share 
of the partnership’s income for the purpose of this definition. 


History: The definition “transfer pricing capital adjustment” in  subsec.) 247(1) 
amended by 2001, c. 17, subsec. 187(1), applicable to taxation years that end after 
February 27, 2000 except that, for a taxation year of a taxpayer that includes February 
28, 2000 or October 17, 2000, or began after February 28, 2000 and ended before Octo- 
ber 17, 2000, the reference to the fraction “'/2” shall be read as a reference to the frac- 
tion in para. 38(a), as amended by 2001, c. 17, that applies to the taxpayer for that year. 
The definition formerly read: 


“transfer pricing capital adjustment” of a taxpayer for a taxation year means the 
total of 


(a) all amounts each of which is 


(i) 3/4 of the amount, if any, by which the adjusted cost base to the 
taxpayer of a capital property (other than a depreciable property) or an 
eligible capital expenditure of the taxpayer in respect of a business is 
reduced in the year because of an adjustment made under subsection (2), 
or 


(ii) the amount, if any, by. which the capital cost to the taxpayer of a 
depreciable property is reduced in the year because of an adjustment 
made under subsection (2); and 


(b) all amounts each of which is that proportion of the total of 


(i) 3/4 of the amount, if any, by which the adjusted cost base to a part- 
nership of a capital property (other than a depreciable property) or an 
eligible capital expenditure! of 'a partnership ‘in respect of a business is 
reduced in a fiscal period that ends'in the year because of an adjustment 
made under subsection (2), and 


(ii) the amount, if any, by which the capital cost to a partnership of a 
depreciable property is reduced in the period because of an adjustment 
made under subsection (2), 


that 


(iii) the taxpayer’s share of the income or loss of the partnership for the 
period 


is of 


(iv) the income or loss of the partnership for the period, 


S. 247(2)(d) 


and where the income and loss of the partnership are nil for the period, the 
income of the partnership for the period is deemed to be $1,000,000 for the 
purpose of determining a taxpayer’s share of the partnership’s income for 
the purpose of this definition. , 


The definition “transfer pricing capital adjustment” in subsec. 247(1) added by 1998, c. 
19, s. 238, applicable to taxation years and fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 


“transfer pricing capital setoff adjustment” of a taxpayer for a 
taxation year means the amount, if any, that would be the tax- 
payer’s transfer pricing capital adjustment for the year if the refer- 
ences, in the definition “transfer pricing capital adjustment’, to “re- 
duced” were read as “increased”. 

History: The definition “transfer pricing capital setoff adjustment” in subsec. 247(1) 


added by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that begin 
after 1997... 


“transfer pricing income adjustment” of a taxpayer for a taxation 
year means the total of all amounts each of which is the amount, if 
any, by which an adjustment made under subsection (2) (other than 
an adjustment included in determining a transfer pricing capital ad- 
justment of the taxpayer for a taxation year) would result in an in- 
crease in the taxpayer’s income for the year or a decrease in a loss 
of the taxpayer for the year from a source if that adjustment were 
the only adjustment made under subsection (2). 

History: The definition “transfer pricing income adjustment” in subsec. 247(1) added 


by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that begin after 
1997. 


“transfer pricing income setoff adjustment” of a taxpayer for a 
taxation year means the total of all amounts each of which is the 
amount, if any, by which an adjustment made under subsection (2) 
(other than an adjustment included in determining a transfer pricing 
capital setoff adjustment of the taxpayer for a taxation year) would 
result in a decrease in the taxpayer’s income for the year or an in- 
crease in a loss of the taxpayer for the year from a source if that 
adjustment were the only adjustment made under subsection (2). 

History: The definition “transfer pricing income setoff adjustment” in subsec. 247(1) 


added by 1998, c. 19, s. 238, applicable to taxation years and fiscal periods that begin 
after 1997. 


(2) Transfer pricing adjustment — Where a taxpayer or a part- 
nership and a non-resident person with whom the taxpayer or the 
partnership, or a member of the partnership, does not deal at arm’s 
length (or a partnership of which the non-resident person is ‘a mem- 
ber) are participants in a transaction or a series of transactions and 


(a) the terms or conditions made or imposed, in respect of the 
transaction or series, between any of the participants in the 
transaction or series differ. from those that would have been 
made between persons dealing at arm’s length, or 


(b) the transaction or series 


(i) would not have been entered into between persons dealing 
at arm’s length, and 


(ii) can reasonably be considered not to have been entered 
into primarily for bona fide purposes other than to obtain a 
tax benefit, 


any amounts that, but for this section and section 245, would be 
determined for the purposes of this Act in respect of the taxpayer or 
the partnership for a taxation year or fiscal period shall be adjusted 
(in this section referred to as an “‘adjustment”) to the quantum or 
nature of the amounts that would have been determined if, 


(c) where only paragraph (a) applies, the terms and conditions 
made or imposed, in respect of the transaction or series, between 
the participants in the transaction or series had been those that 
would have been made between persons dealing at arm’s length, 
or 


(d) where paragraph (b) applies, the transaction or series entered 
into between the participants had been the transaction or series 
that would have been entered into between persons dealing at 
arm’s length, under terms and conditions that would have been 
made between persons dealing at arm’s length. 
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Related Provisions: 115.2(4) — Non-resident investment or pension fund deemed 
not to deal at arm’s length with Canadian service provider; 142.7(4) — Deemed value 
of property on rollover from foreign bank subsidiary to branch; 152(4)(b)(iii) — Reas- 
sessment deadline extended by 3 years; 233.1 — Reporting transactions with related 
non-residents; 247(3) — Penalty; 247(6) — Tiers of partnerships; 247(7) — Exclusion 
for loan to subsidiary; 247(7.1) — Exclusion for guarantee provided to subsidiary; 
247(10) — Adjustment only if appropriate; Canada-U.S. Tax Treaty:Art. IX — Adjust- 
ments on transactions between related persons; Canada-U.S. Tax Treaty:Art. XII:7 — 
Where royalties excessive due to special relationship. 


History: Subsec. 247(2) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 


Selected Cases [subsec. 247(2)]: General Electric Capital Canada Inc. v. R., 
[2011] 2 C.T.C. 126 (FCA); aff’ g [2010] 2 C.T.C. 2187 (TCC) (Guarantee fee paid in 
context of transfer pricing was reasonable in the circumstances); Sundog Distribution 
Inc. v. R., [2010] 6 C.T.C. 2151 (TCC) (Transfer pricing adjustments not protected by 
tax treaty); General Electric Capital Canada Inc. v. R., [2010] 2 C.T.C. 2187 (TCC) 
(Fee paid for parent company’s guarantee justified as not exceeding arm’s length 
price); 1143132 Ontario Ltd. v. R., {2010] 1 C.T.C. 2109 (TCC) (Arbitrary attribution 
of profits to offshore subsidiary adjusted). 

Information Circulars: 87-2R: International transfer pricing; 94-4R: International 
transfer pricing — advance pricing arrangements (APAs); 94-4R-SR: APAs for small 
businesses; 06-1: Income tax transfer pricing and customs valuation. 

I.T. Technical News: 32 (application of penalties); 34 (update on transfer pricing); 
41 (transfer pricing and dispute resolution); 44 (update on committees). 


Transfer Pricing Memoranda: TPM-02: Repatriation of funds by non-residents — 
Part XIII assessments; TPM-03: Downward transfer pricing adjustments under subsec. 
247(2); TPM-04: Third-party information; TPM-06: Bundled transactions; TPM-07: 
Referrals to the transfer pricing review committee; TPM-11: Advance pricing arrange- 
ment (APA) rollback; TPM-12: Accelerated Competent Authority Procedure (ACAP). 


CRA Audit Manual: 15.8.0: Non-arm’s length transactions with non-residents; 
15.9.0: Transfer pricing; 15.10.0: Tax havens. 


(3) Penalty — A taxpayer (other than a taxpayer all of whose taxa- 
ble income for the year is exempt from tax under Part I) is liable to 
a penalty for a taxation year equal to 10% of the amount determined 
under paragraph (a) in respect of the taxpayer for the year, where 


(a) the amount, if any, by which 
(i) the total of 


(A) the taxpayer’s transfer pricing capital adjustment for 
the year, and 


(B) the taxpayer’s transfer pricing income adjustment for 
the year 


exceeds the total of 


(ii) the total of all amounts each of which is the portion of the 
taxpayer’s transfer pricing capital adjustment or transfer pric- 
ing income adjustment for the year that can reasonably be 
considered to relate to a particular transaction, where 


(A) the transaction is a qualifying cost contribution ar- 
rangement in which the taxpayer or a partnership. of 
which the taxpayer is a member is a participant, or 


(B) in any other case, the taxpayer or a partnership of 
which the taxpayer is a member made reasonable efforts 
to determine arm’s length transfer prices or arm’s length 
allocations in respect of the transaction, and to use those 
prices or allocations for the purposes of this Act, and 


(iii) the total of all amounts, each of which is the portion of 
the taxpayer’s transfer pricing capital setoff adjustment or 
transfer pricing income setoff adjustment for the year that 
can reasonably be considered to relate to a particular transac- 
tion, where 


(A) the transaction is a qualifying cost contribution ar- 
rangement in which the taxpayer or a partnership of 
which the taxpayer is a member is a participant, or 
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(B) in any other case, the taxpayer or a partnership of 
which the taxpayer is a member made reasonable efforts 
to determine arm’s length transfer prices or arm’s length 
allocations in respect of the transaction, and to use those 
prices or allocations for the purposes of this Act, 


is greater than 
(b) the lesser of 


(i) 10% of the amount that would be the taxpayer’s gross rev- 
enue for the year if this Act were read without reference to 
subsection (2), subsections 69(1) and (1.2) and section 245, 
and 


(ii) $5,000,000. 
Related Provisions: 152(4)(b)(iii) — Reassessment deadline extended by 3 years; 
247(4) — Requirement for contemporaneous documentation; 247(3) — Determination 
of partner’s gross revenue; 247(9) — Anti-avoidance rule re increases in gross revenue; 
247(11) — Payment and assessment of penalty. 
History: Subsec. 247(3) added by 1998, c. 19, s. 238, applicable with respect to ad- 
justments made under subsec. 247(2) for taxation years and fiscal periods that begin 
after 1998, except that subsec. 247(3) does not apply to transactions completed before 
September 11, 1997. 
Information Circulars: 87-2R: International transfer pricing; 94-4R: International 
transfer pricing — advance pricing arrangements (APAs); 94-4R-SR: APAs for small 
businesses; 06-1: Income tax transfer pricing and customs valuation. 


Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2); TPM-06: Bundled transactions; TPM-07: Referrals to the transfer 
pricing review committee; TPM-09: Reasonabie efforts under section 247; TPM-11: 
Advance pricing arrangement (APA) rollback. 


CRA Audit Manual: 15.9.4: Transfer pricing penalties — reasonable effort; 28.9.0: 
Penalties under the transfer pricing provisions. 


(4) Contemporaneous documentation — For the purposes of 
subsection (3) and the definition “qualifying cost contribution ar- 
rangement” in subsection (1), a taxpayer or a partnership is deemed 
not to have made reasonable efforts to determine and use arm’s 
length transfer prices or arm’s length allocations in respect of a 
transaction or not to have participated in a transaction that is a qual- 
ifying cost contribution arrangement, unless the taxpayer or the 
partnership, as the case may be, 


(a) makes or obtains, on or before the taxpayer’s or partnership’ s 
documentation-due date for the taxation year or fiscal period, as 
the case may be, in which the transaction is entered into, records 
or documents that provide a description that is complete and ac- 
curate in all material respects of 


(i) the property or services to which the transaction relates, 


(ii) the terms and conditions of the transaction and their rela- 
tionship, if any, to the terms and conditions of each other 
transaction entered into between the participants in the 
transaction, 


(ili) the identity of the participants in the transaction and their 
relationship to each other at the time the transaction was en- 
tered into, 


(iv) the functions performed, the property used or contributed 
and the risks assumed, in respect of the transaction, by the 
participants in the transaction, 


(v) the data and methods considered and the analysis per- 
formed to determine the transfer prices or the allocations of 
profits or losses or contributions to costs, as the case may be, 
in respect of the transaction, and 


(vi) the assumptions, strategies and policies, if any, that in- 
fluenced the determination of the transfer prices or the allo- 
cations of profits or losses or contributions to costs, as the 
case may be, in respect of the transaction; 


(b) for each subsequent taxation year or fiscal period, if any, in 
which the transaction continues, makes or obtains, on or before 
the taxpayer’s or partnership’s documentation-due date for that 
year or period, as the case may be, records or documents that 
completely and accurately describe each material change in the 
year or period to the matters referred to in any of subparagraphs 
(a)(i) to (vi) in respect of the transaction; and ) 
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(c) provides the records or documents described in paragraphs 
(a) and (b) to the Minister within 3: months after service, made 
personally or by registered or certified mail, of a written request 
therefor. 

Related Provisions: 244(5) — Proof of service by mail or request under 247(4)(c); 

248(7) — Mail sent under 247(4)(c) deemed received on day mailed. 

History: Subsec. 247(4) added by 1998, c. 19, s. 238, applicable’ with ‘respect to ad- 


justments made under subsec. 247(2) for taxation years and fiscal periods that. begin 
after 1998, except that 


(a) subsec. 247(4) does not apply to transactions completed before September lI, 
1997; and 


(b) a record or document made or obtained or provided to the Minister of National 

Revenue by a taxpayer or a partnership on or before the taxpayer’s or partnership’s 

documentation-due date for the taxpayer’s or partnership’s first taxation year or 

fiscal’ period, as the case may be, that begins after 1998 is deemed for the purpose 

of subsec. 247(4) to have been so made, obtained or provided on a timely basis. 
Information Circulars: 87-2R:' International transfer pricing; 94-4R: International 
transfer pricing — advance pricing arrangements (APAs); 94-4R-SR: APAs for small 
businesses. 


Transfer Pricing Memoranda: TPM-02: eaten of funds by non-residents — 
Part XIII assessments; TPM-05: Contemporaneous documentation; TPM-06: Bundled 
transactions; TPM-07: Referrals to the transfer pricing review committee; TPM-09: 
Reasonable efforts under section 247. 


CRA Audit Manual: 15.5.0: Foreign-based information and documentation. 


(5) Partner’s gross revenue — For the purpose of subparagraph 
(3)(b)(i); where a taxpayer is‘a member of a partnership in a taxa- 
tion year, the taxpayer’s gross revenue for the year as a member of 
the partnership from any activities carried on by means of the part- 
nership is deemed to be that proportion of the amount that would be 
the partnership’s gross revenue from the activities if it were a tax- 
payer (to the extent that amount does not include amounts received 
or receivable from other partnerships of which the taxpayer is a 
member in the year), for a fiscal period of the asSnESSHP that ends 
in the year, that 


(a) the taxpayer’s share of the income or loss of the partnership 
from its activities for the period 
is of 
(b) the income or loss of the partnership from its activities for 
the period, 
and where the income and loss of the partnership from its activities 
are nil for the period, the income of the partnership from its activi- 
ties for the period is deemed to be $1,000,000 for the purpose of 
determining a taxpayer’s share of the partnership’s income from its 
activities for the purpose of this subsection. 
Related Provisions: 247(6) — Tiers of partnerships; 248(1) — Definition of “gross 
revenue”. 


History: Subsec. 247(5) added by 1998, c. 19; s. 238, applicable with respect to ad- 
justments made under subsec. 247(2) for taxation years and fiscal periods that begin 
after 1998, except that subsec. 247(5) does not apply to transactions completed before 
September 11, 1997. 


(6) Deemed member of partnership — For the purposes of this 
section, where a person is a member of a partnership that is a mem- 
ber of another partnership, 


(a) the person is deemed to be a member of the other partner- 
ship; and 

(b) the person’s share of the income or loss of the other partner- 
ship is deemed to be equal to the amount of that income or loss 
to which the person is directly or indirectly entitled. 


History: Subsec. 247(6) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 


(7) Exclusion for loans to certain controlled foreign affili- 
ates — Where, in a taxation year of a corporation resident in Can- 
ada, a non-resident person owes an amount to the corporation, the 
non-resident person is a controlled foreign affiliate of the corpora- 
tion for the purpose of section 17 throughout the period in the year 
during which the amount is owing and it is established ‘that the 
amount owing is an amount owing described in paragraph 17(8)(a) 
or (b), subsection (2) does not apply to adjust the.amount of interest 
paid, payable or accruing in the year on the amount owing. 


S. 247(7.1) 


History: Subsec. 247(7) amended by 1999, c. 22, s. 79, applicable to taxation years 
that begin after February 23, 1998. The subsec. formerly read: 


(7) Exclusion for loans to subsidiary — Subsection (2) does not apply to a 
transaction that is a loan referred to in subsection 17(3). 


Subsec. 247(7) added by 1998, c. 19, s. 238, applicable to taxation years and fiscal 
periods that begin after 1997. 
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* it is established that the amount owing would, if the amount owing were an 

amount owing to the parent, be an amount owing described in paragraph 17(8)(a) 

If these recommendations are acted upon, I would anticipate that the amendment 
would be included in a future technical bill. . 


ew 


We will recommend that the amendment apply prospectively, with taxpayers having — 
an option to also apply it to taxation years that begin after 1997. For taxation years 
that begin before February 24, 1998, the above-noted definition (of “controlled for- 
eign affiliate’) and descriptions from section 17, as it currently reads, would be 
applied. @ 


I wish to thank you for raising this matter with us. 


Yours sincerely, SS a Pe 

Len Farber, General Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, Jan. 24, 2005: wat 
Dear [xxx] : 


I am writing in response to your letter dated October 27 and 28, 2004 in connection 
with section 247 of the Income Tax Act (the “Act”). 


In a comfort letter dated March 11, 2003 issued on behalf of the Tax Legislation 
Division, we indicated that we were prepared to recommend to the Minister of Fi- 
nance an amendment to the Act in connection with section 247, The March 11, 2003 
letter was drafted to address particular sets of circumstances. 


In your correspondence, you ask that our recommended amendments to the Minister 
be modified to address a broader range of circumstances under which a corporation 
resident in Canada may guarantee an amount owing by a non-resident but not pro- 
vide that guarantee in writing. To support your request, you cite examples of where a 
corporation resident in Canada could provide a guarantee of a non-resident’s debt 
without written agreements between the corporation resident in Canada and. the 
lender. 


We concur with your view. Accordingly, we are prepared to recommend to the Min-. 
ister of Finance that the Act be amended so that subsection 247(2) of the Act will not 
apply to adjust the amount of consideration paid, payable or accruing to a corporation 
resident in Canada (the “parent”) in a particular taxation year of the parent for the 
provision of a guarantee of the repayment, in whole or in part, of an amount owing 
by a non-resident person, if 


* the non-resident person is a controlled foreign affiliate of the parent for the pur- 
pose of section 17 of the Act throughout the period in the particular year during 
which the amount owing is owing, and 


* it is established that the amount owing would, if the amount owing were an 
amount owing to the parent, be an amount owing described in paragraph 17(8)(a) 
or (b). 


If these recommendations are acted upon, I would anticipate that the amendment 
would be included in a future technical bill, 


We will recommend that the amendment apply prospectively, with taxpayers having 
an option to also apply it to taxation years that begin after 1997. For taxation years 
that begin before February 24, 1998, the above-noted definition (of “controlled for- 
eign affiliate”) and descriptions from: section 17, as it currently reads, would be 
applied. 

In your correspondence, you also suggested that the Act be amended to provide that 
subsection 247(2) of the Act not apply to adjust the amount of consideration paid, 
payable or accruing to a corporation resident in Canada for the giving of a guarantee 
of the amounts owing by a controlled foreign affiliate of the corporation resident in 
Canada as lessee under a lease of property. Although there may be some similarities 
as between a guarantee relating to a debt obligation and a guarantee relating to a 
lease obligation, I am not prepared, at this time, to recommend such an amendment 
without comprehensive review of the facts and information concerning the lease ar- 
Trangements referred to in your letter. Should you provide the required facts and infor- 
mation, we will study your suggestion as part of our ongoing review of the provi- 
sions of the Act. . 

Thank you for your correspondence. 

Yours sincerely, 


Len Farber 
General Director, Tax Legislation Division, Tax Policy Branch 


[An essentially identical letter to Paul Tamaki of Blake Cassels & Graydon LLP, 
Toronto, is dated Dec. 7, 2004 — ed.] 


(8) Provisions not applicable — Where subsection (2) would, 
if this Act were read without reference to sections 67 and 68 and 
subsections 69(1) and (1.2), apply to adjust an amount under this 
Act, sections 67 and 68 and subsections 69(1) and (1.2) shall not 
apply to determine the amount if subsection (2) is applied to adjust 
the amount. 


History: Subsec. 247(8) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 
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(9) Anti-avoidance — For the purposes of determining a tax- 
payer’s gross revenue under subparagraph (3)(b)(i) and ‘subsection 
(5), a transaction or series of transactions is deemed not to have 
occurred, if one of the purposes of the transaction or series: was to 
increase the taxpayer’s gross revenue for the purpose of subsection 
(3). 

Related Provisions: 248(10) — Series of transactions. 

History: Subsec. 247(9) added by 1998, c. 19, s. 238, applicable with respect to ad- 
justments made under subsec. 247(2) for taxation years and fiscal periods that begin 


after 1998, except that subsec. 247(9) does not apply to transactions completed before 
September 11, 1997. 


(10) No adjustment unless appropriate — An adjustment 
(other than an adjustment that results in or increases a transfer pric- 
ing capital adjustment or a transfer pricing income adjustment of a 
taxpayer for a taxation year) shall not be made under subsection (2) 
unless, in the opinion of the Minister, the circumstances are such 
that it would be appropriate that the adjustment be made. 


History: Subsec. 247(10) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 


Information Circulars: 87-2R: International transfer pricing. 
I.T. Technical News: 41 (transfer pricing and dispute resolution). 


Transfer Pricing Memoranda: TPM-03: Downward transfer pricing adjustments 
under subsec. 247(2); TPM-12: Accelerated Competent Authority Procedure (ACAP). 


(11) Provisions applicable to Part — Sections 152, 158, 159, 
162 to 167 and Division J of Part I apply to this Part, with such 
modifications as the circumstances require. 


Related Provisions: 152(4)(b)(iii) — Reassessment deadline extended by 3 years. 


History: Subsec. 247(11) added by 1998, c. 19, s. 238, applicable to taxation years and 
fiscal periods that begin after 1997. 

Selected Cases [subsec. 247(11)]: Blackburn Radio Inc. v. R., [2009] 4 C.T.C. 
2213 (TCC) (Reassessment vacated where no “transaction” occurred. Term in 
152(4)(b)(iii) is different from definition in 247(11)). 

Definitions [s. 247]: “adjusted cost base” — 54, 248(1): “adjustment” — 247(2); 
“amount” — 248(1); “arm’s length” —115.2(4), 251(1); “arm’s length allocation”, 
“arm’s length transfer price” — 247(1); “business” — 248(1): “capital property” — 54, 
248(1); depreciable property” — 13(21), 248(1); “documentation-due date” — 247(1); 
“eligible capital expenditure” — 14(5), 248(1): “employee”, “filing-due date” — 
248(1); “fiscal period” — 249.1; “gross revenue” — 247(5), (9), 248(1); “Minister”, 
“non-resident” — 248(1); “property” — 248(1); “person” — 248(1); “qualifying cost 
contribution arrangement” — 247(1); “reasonable efforts” — 247(4);~ “record” — 
248(1); “series” — 248(10); “tax benefit” —247(1); “taxation year” — 249; “tax- 
payer” — 248(1); “transaction”, “transfer price”, “transfer pricing capital’ adjustment”, 
“transfer pricing capital setoff adjustment”, “transfer pricing income adjustment”, 
“transfer pricing income setoff adjustment” — 247(1); “written” — Interpretation Act 
35(1) [“writing”]. 


PART XVII — INTERPRETATION 


248. (1) Definitions — In this Act, 


“active business”, in relation to any business carried. on.by.a tax- 
payer resident in Canada, means any business carried on by the tax- 
payer other than a specified investment business or a personal ser- 
vices business; 

Related Provisions: 95(1) — Meaning of “active business” of a foreign affiliate for 
FAPI purposes; 125(1) — Small business deduction: 125(7)“active business” — Mean- 
ing of “active business” for purposes of the small business deduction; 248(1) — Small 
business corporation. 


Interpretation Bulletins: IT-73R6: The small business deduction; IT-320R3: Quali- 
fied investments — Trusts governed by RRSPs, RESPs and RRIFs; IT-406R2:, Tax 
payable by an inter vivos trust. 


“additional voluntary contribution” to a registered pension plan 
means a contribution that is made by a member to the plan, that is 
used to provide benefits under a money purchase provision (within 
the meaning assigned by subsection 147.1(1)) of the plan and that is 
not required as a general condition of membership in the plan; 


Related Provisions: 60.2 — Refund of undeducted past service AVCs; 147.2(4) — 
Amount of employee’s pension contributions deductible. 


Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s 
contributions. 
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Registered Pension Plans Technical Manual: §1.3 (additional voluntary 


contributions). 
“adjusted cost base” has the meaning assigned by section 54; 
“adjustment time” has the meaning assigned by subsection: 14(5); 


“agoregate investment income” has the meaning assigned by sub- 
section 129(4); 


History: “Aggregate investment income” added to subsec. 248(1) by 2007,.¢. 2, s. 52, 
applicable to taxation years that end after 2005. 


“allowable business investment loss” has the meaning assigned by 
section 38; 
Related Provisions: 3(d)— Income for taxation’ year — application of allowable 


business investment lo&ses; 111(1)(a), 111(8)non-capital loss” — Carryforward of al- 
lowable business investment losses. | 


“allowable capital loss” has the meaning assigned by section 38; 


Related Provisions: 3(b)(ii) — Income for taxation year — application of allowable 
capital losses. 


“alter ego trust” means a trust to which paragraph 104(4)(a) would 
apply if that paragraph were read without reference to subparagraph 
104(4)(a)(iii). and. clauses. 104(4)(a)(iv)(B) and (C); 

Related Provisions: 73(1.01)(c)(ii) — Rollover on transfer to alter’ ego trust; 
104(5.8) — Transfers from alter ego trust to another trust; 104(6)(b)(ii.1), (iii) — De- 
duction from income of trust; 104(15)(a)— Preferred beneficiary .. election; 
107(4)(a)(ii) — Distribution of property to person other than taxpayer; 248(1)“joint 
partner trust” — Parallel trust where spouse is also a beneficiary. 


History: The definition “alter ego trust” added to subsec. 248(1) by 2001, c. 17, sub- 
sec. 188(5), applicable to trusts created after 1999. 


“amateur athlete trust” has the meaning assigned by subsection 
143.1(1.2); 

History: “Amateur athlete trust” amended by 2009, c. 2, subsec. 76(2) to substitute 
“143.1(1.2)” for “143.1(1)”, applicable to 2008 et seq. 


“Amateur athlete trust” enacted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(7), 
applicable to 1988 et seq. 


“amortized cost” of a loan or lending asset at any time to a tax- 
payer means the amount, if any, by which the total of 


(a) in the case of a loan made by the taxpayer, the total of all 
amounts advanced in respect of the loan at or before that time, 


(b) in the case of a loan or lending asset acquired by the tax- 
payer, the cost of the loan or lending asset. to. the, taxpayer, 


(c) in the case of a loan or lending asset acquired by the tax- 
payer, the part of the amount, if any, by which 


(i) the principal amount of the loan or lending asset at the 
time it was so acquired 


exceeds 
(ii) the cost to the taxpayer of the loan or lending asset 


that was included in computing the taxpayer’s income for any 
taxation year ending at or before that time, 


(c.1) the total of all amounts each of which is an amount in re- 
spect of the loan or lending asset that was included in computing 
the taxpayer’s income for a taxation year that ended at or before 
that time in respect of changes in the value of the loan or lending 
asset attributable to the fluctuation in the value of a currency of 
a country other than Canada relative to Canadian currency, 


(d) where the taxpayer is an insurer, any amount in respect of 
the loan or lending asset that was deemed by reason of para- 
graph 142(3)(a) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its application to the 
1977 taxation year, to be a gain for any taxation year ending at 
or before that time, and 


(e) the total of all amounts each of which is an amount in respect 
of the loan or lending asset that was included under paragraph 
12(1)G) in computing the taxpayer’s income for any taxation 
year ending at or before that time 
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exceeds the total of 
(f) the part of the amount, if any, by which 
(i) the amount referred to in subparagraph (c)(ii) 
exceeds 
(ii) the amount referred to in subparagraph (c)(i) 


that was deducted in computing the taxpayer’s income for any 
taxation year ending at or before that time, 


(f.1) the total of all amounts each of which is an amount in re- 
spect of the loan or lending asset that was deducted in comput- 
ing the taxpayer’s income for a taxation year that ended at or 
before that time in respect of changes in the value of the loan or 
lending asset attributable to the fluctuation in the value of a cur- 
rency of a country other than Canada relative to Canadian 
currency, 


(g) the total of all amounts that, at or before that time, the tax- 
payer had received as or on account or in lieu of payment of or 
in satisfaction of the principal amount of the loan or lending 
asset, 


(h) where the taxpayer is an insurer, any amount in respect of 
the loan or lending asset that was deemed by reason of para- 
graph 142(3)(b) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952, as it read in its application to the 
1977 taxation year, to be a loss for any taxation year ending at or 
before that time, and 


(i) the total of all amounts each of which is an amount in respect 
of the loan or lending asset deducted under paragraph 20(1)(p) 
in computing the taxpayer’s income for any taxation year ending 
at or before that time; 
Related Provisions: 138(13) — Variation in amortized of -certain insurers; 
261(5)(f) — Functional currency reporting — meaning of “Canadian currency”. 


History: Paras. (c.1) and (f.1) added to the definition “amortized cost” by 1995, c. Dis 
subsecs. 59(1), (2), applicable to taxation years that begin after June 17, 1987 and end 
after 1987. 

IT. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


“amount” means money, rights or things expressed in terms of the 
amount of money or the value in terms of money of the right or 
thing, except that, 


(a) notwithstanding paragraph (b), in any case where subsection 
112(2.1), (2.2) or (2.4), or section 187.2 or 187.3 or subsection 
258(3) or (5) applies to a stock dividend, the “amount” of the 
stock dividend is the greater of 


(i) the amount by which the paid-up capital of the corpora- 
tion that paid the dividend is increased by reason of the pay- 
ment of the dividend, and 
(ii) the fair market value of the share or shares paid as a stock 
dividend at the time of payment, 
(b) in any case where section 191.1 applies to a stock dividend, 
the “amount” of the stock dividend for the purposes of Part VI-1 
is the greater of 
(i) the amount by which the paid-up capital of the corpora- 
tion that paid the dividend is increased by reason of the pay- 
ment of the dividend, and 
(ii) the fair market value of the share or shares paid as a stock 
dividend at the time of payment, 
and for any other purpose the amount referred to in subpara- 
graph. My and 


Proposed Addition — -248(1)“amount”(b.1) 
i in the case of a stock dividend paid by a corporatio that . 
Y dend id, ide abavuoea the — 


& by which the Pp sup ane ; 
ion that paid the dividend is ees soe reason of the 
ayment of the dividend, and — . . 
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(ii) the fair market value of the 
stock dividend at the ti 


para. (b.1) to the definition “a 
clared after July 17, 2005. 


aragraph (b.1 
dividen 


(c) in any other case, the “amount” of any stock dividend is the 
amount by which the paid-up capital of the corporation that paid 
the dividend is increased by reason of the payment of the 
dividend; 


Related Provisions: 95(7) — “Amount” of stock dividend paid by foreign affiliate. 


Selected Cases [subsec. 248(1)“amount”]: King Rentals Ltd. v. Canada, [1995] 
2 C.T.C. 2612 (TCC) (Consideration for debt was amount of debt for which shares 
were issued and credit made to share capital, not fair market value of the debt); Praxair 
Canada Inc. v. MNR, [1993] 1 C.T.C. 130 (FCTD) (Creditor accepting shares of debtor 
in satisfaction of unpaid interest received “amount” equal to fair market value of 
shares, not amount of par value); Laxton y. Canada, [1989] 2 C.T.C. 85 (FCA) 
(“Amount” of benefit from interest-free loan should be reduced by taxpayer’s share of 
costs of loan). 

Interpretation Bulletins: IT-88R2: Stock dividends. 


Information Circulars: 88-2, para. 26: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


Charities Policies: CPS-009: Holding of property for charities. 


“annuity” includes an amount payable on a periodic basis whether 
payable at intervals longer or shorter than a year and whether paya- 
ble under a contract, will or trust or otherwise; 

Related Provisions: 56(1)(d), 60(a), 212(1)(0) — Annuity payments taxable; 
128.1(10)“excluded right or interest’’(f) — Emigration — no deemed disposition of 
right under annuity contract; Canada-U.S. Tax Treaty:Art. XVIII:4 — Meaning of “an- 
nuities” for treaty purposes; Income Tax Conventions Interpretation Act 5 — Meaning 
of “annuity” for treaty purposes. 

Selected Cases [subsec. 248(1 )“annuity”]: Rumack v. MNR, [1992] 1 C.T.C. 57 
(FCA); leave to appeal to SCC refused (1992), 143 N.R. 393 (note) (Lottery prize of 
$1,000 per month for life sponsored by charitable association, which funded the prize 
by purchasing annuity from life insurance company was held to be an annuity). 


“appropriate percentage” for a taxation year means the lowest 
percentage referred to in subsection 117(2) that is applicable in de- 
termining tax payable under Part I for the year; 


“assessment” includes a reassessment; 


Related Provisions: 152 — Assessments; 244(14) — Assessment presumed mailed 
on date stated on notice; 244(15) — Assessment deemed made on date of mailing. 


“authorized foreign bank” has the meaning assigned by section 2 
of the Bank Act; 


Related Provisions: 20.2 — Interest deduction; 115(1)(a)(vii) — Taxable income 
earned in Canada; 116(6)(f) — No s. 116 certificate required on disposition of bank’s 
Canadian banking business property; 126(1.1) — Foreign tax credit; 142.7 — Conver- 
sion of foreign bank affiliate to branch; 181.3(3)(e), (4)(c), 190.13(d), 190.14(1)(c) — 
Capital tax; 212(13.3) — Application of non-resident withholding tax; 218.2 — Branch 
interest tax. 


History: The definition “authorized foreign bank” added to s. 248(1) by 2001, c. 17, 
subsec. 188(5), applicable after June 27, 1999. 


“automobile” means 


(a) a motor vehicle that is designed or adapted primarily to carry 
individuals on highways and streets and that has a seating capac- 
ity for not more than the driver and 8 passengers, 


but does not include 
(b) an ambulance, 


Income Tax Act 


(b.1) a clearly marked emergency-response vehicle that is used 
in connection with or in the course of an individual’s office or 
employment with a fire department or the police, 


(b.2) a clearly marked emergency medical response vehicle that 

18 used, in connection with or in the course of an individual’s 
office or employment with an emergency medical response or 
ambulance service, to carry emergency medical equipment to- 
gether with one or more emergency medical attendants or 
paramedics, 


(c) a motor vehicle acquired primarily for use as a taxi, a bus 
used in a business of transporting passengers or.a hearse used in 
the course of a business of arranging or managing funerals, 


- (d) except for the purposes of section 6, a motor vehicle ac- 
quired to be sold, rented or leased in the course of carrying on a 
business of selling, renting or leasing motor vehicles or a motor 
vehicle used for the purpose of transporting passengers in the 
course of carrying on a business of arranging or managing funer- 
als, and \ 


(e) a motor vehicle 


(1) of a type commonly called a van or pick-up truck, or a 
similar vehicle, that has a seating capacity for not more than 
the driver and two passengers and that, in the taxation year in 
which it is acquired or leased, is used primarily for the trans- 
portation of goods or equipment in the course of gaining or 
producing income, 


(ii) of a type commonly called a van or pick-up truck, or a 
similar vehicle, the use of which, in the taxation year in 
which it is acquired or leased, is all or substantially all for the 
transportation of goods, equipment or passengers in the 
course of gaining or producing income, or 


(iii) of a type commonly called a pick-up truck that is used in 
the taxation year in which it is acquired or leased primarily 
for the transportation of goods, equipment or passengers in 
the course of earning or producing income at one or more 
locations in Canada that are 


(A) described, in respect of any of the occupants of the 
vehicle, in subparagraph 6(6)(a)(i) or (ii), and 

(B) at least 30 kilometres outside the nearest point on the 
boundary of the nearest urban area, as defined by the last 
census dictionary published by Statistics Canada before 
the year, that has a population of at least 40,000 individu- 
als as determined in the last census published by Statistics 
Canada before the year. 


Related Provisions: 248(1) — “motor vehicle”, “passenger vehicle”. 


History: Para. (b.2) added to the definition “automobile” in subsec. 248(1) by 2005, c. 
30, subsec. 17(1), applicable to 2005 et seq. 


Para. (b.1) added to the definition “automobile” by 2003, c. 15, subsec. 88(2), applica- 
ble to 2003 et seq. 


Para. (e) of the definition “automobile” amended by the said c. 15, subsec, 88(4), appli- 
cable to taxation years that begin after 2002. The para. formerly read: 


(e) a motor vehicle of a type commonly called a van or pick-up truck or a similar 
vehicle 


(i) that has a seating capacity for not more than the driver and 2 passengers 
and that, in the taxation year in which it is acquired, is used primarily for the 
transportation of goods or equipment in the course of gaining or producing 
income, or 

(ii) the use of which, in the taxation year in which it is acquired, is all or 
substantially all for the transportation of goods, equipment or passengers in 
the course of gaining or producing income; 


“Automobile” substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(1), applica- 
ble to taxation years and fiscal periods beginning after June 17, 1987 that end after 
1987. That definition formerly read: 
“automobile” means 
(a) a motor vehicle that is designed or adapted primarily to carry individuals 
and their personal luggage and that has a seating capacity for not more than 
the driver and 8 passengers, and 
(b) a motor vehicle that is 


(i) of a type commonly called ‘a station wagon or van or a similar vehicle 
if it is equipped in a reasonably permanent -way to carry more than the 
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driver and 2 passengers but not more than the driver and 8 passengers, 
or 


(ii) of a type commonly called a van or pick-up truck or a similar, vehi- 
cle unless it is designed or adapted to carry not more than the driver and 
2 passengers and is used. primarily for the transportation of goods or 
equipment in the course of a business or for the purpose of earning 
income, 


but does not include 
(c) an ambulance, 


(d) a motor vehicle acquired primarily for use as a taxi or in connection with 
funerals, or 


(e) except for the purposes of section 6, a motor vehicle acquired to be sold, 
rented or leased in the course of carrying on a business of selling, renting or 
leasing motor vehicles; 


Selected Cases [subsec. 248(1)“automobile”]: Jorgensen v. R., [2009] 4 C.T.C. 
2018 (TCC) (Modified truck not included in definition of “automobile”); Fox v. Re. 
[2003] 4 C.T.C. 2224 (TCC) (Pickup truck not “automobile”). 


Interpretation, Bulletins: IT-521R: Motor vehicle expenses claimed by  self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


“balance-due day” of a taxpayer for a taxation year means, 


(a) where the taxpayer is a trust, the day that is 90 days after the 
end of the year, 


(b) where the taxpayer is an individual who died after October in 
the year and before May in the following taxation year, the day 
that is 6 months after the day of death, 


(c) in any other case where the taxpayer is an individual, April 
30. in the following taxation year, and 


(d) where the taxpayer is a corporation, 


(i) the day that is three months after the day on which the 
taxation year (in this subparagraph referred to as the “current 
year’) ends, if 
(A) an amount was deducted under section 125 in com- 
puting the corporation’s tax payable under this Part for 
the current year or for its preceding taxation year, 


(B) the corporation is, throughout the current year, a Ca- 
nadian-controlled private corporation, and 


(C) either 


(I) in the case of a corporation that is not associated 
with another corporation in the current year, its taxa- 
ble income for its preceding taxation year (determined 
before taking into consideration the specified future 
tax consequences for that preceding taxation year) 
does not exceed its business limit for that preceding 
taxation year, or 


(II) in the case of a corporation that is associated with 
one or more other corporations in the current year, the 
total of the taxable incomes of the corporation and of 
those other corporations for their last taxation years 
that ended in the last calendar year that ended. before 
the end of the current year (determined before taking 
into consideration the specified future tax conse- 
quences for those last taxation years) does not exceed 
the total of the business limits of the corporation and 
of those other corporations for those last taxation 
years, and 


(ii) the day that is two, months after the day on which the 
taxation year ends, in any other case; 


Related Provisions: 87(2)(oo.1) — Balance-due day of amalgamated corporation; 
88(1)(e.9) —Balance-due day on windup of corporation, 150(1) — Returns; 
156.1(4) — Payment of balance — individuals who pay instalments, 157(1)(b) — Cor- 
poration to pay balance by balance-due day; 158 — Payment of balance on assessment; 
Interpretation Act 26 — Deadline on weekend or holiday extended to next business 
day; 256 — Associated corporations. 


History: Para. (d) of the definition “balance-due day” in subsec. 248(1) amended by 
2002, c. 9, s. 44, applicable to taxation years that end after 2001. The para. formerly 
read: 


(d) where the taxpayer is a corporation, the day on or before which the corpora- 


tion is required under section 157 to pay the remainder of its tax payable under 
Part I for the year or would be so required if such a remainder were payable; 
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The definition “balance-due day” amended by 1997, c. 25, subsec. 71(1), applicable to 
1996 et seq. It formerly read: 


“balance-due day” of an individual for a taxation year means 


(a) where the individual is a trust, the day that is 90 days after the end of the 
year, : 


(b) where the individual died after October in the year and before May in the 
immediately following taxation year, the day that is 6 months after the day 
of death, and 


(c) in any other case, April 30 in the immediately following taxation year; 


“Balance-due day” added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(14), applica- 
ble after 1989. 


Information, Circulars: 98-1R3: Collections policies. 


“bank” means a bank within the meaning assigned by section 2 of 
the Bank Act or an authorized foreign bank; 


‘Amendment — 248(1)“bank” 
2010 Budget first bill, Royal Assent July 12, 2010), 


bsec, 210 1 amend the defi 
Act (other than a federal credit union)” for “Bank Act’, to come into force on a day to 
be fixed by the Governor in Council, = nob lovlowerlg ontoault 


Technical Notes: The definition “bank” is amended to exclude federal credit unions, 
which will satisfy the definition “bank” in section 2 of the Bank Act. This amendment 
is consequential to the amendments to the Bank Act that will create a legislative frame- 
work for federal credit unions and, like the Bank Act amendments, will apply on the 
day or days to be fixed by order of the Governor in Council. For more information 
about federal credit unions, see the commentary to the new definition “federal credit 
union in subsection 248(1).90) 0 i a . 


History: The definition “bank” added to s. 248(1) by 2001, c, 17, subsec, 188(5), ap- 
plicable after June 27, 1999. 


“bankrupt” has the meaning assigned by the Bankruptcy and In- 
solvency Act; 


Related. Provisions: 80(1)“forgiven amount”B(i) — Debt forgiveness rules do not 
apply when debtor is bankrupt; 128 — Rules on bankruptcy. 


History: The definition “bankrupt” added by 1995, c..21, subsec. 43(2), applicable to 
taxation years that end after February 21, 1994. 


“benefit under a deferred profit sharing plan’ received by a tax- 
payer in a taxation year means the total of all amounts each of 
which is an amount received by the taxpayer in the year from a 
trustee under the plan, minus any amounts deductible under subsec- 
tions 147(11) and (12) in-computing the income of the taxpayer for 
the year; 

Related Provisions: 56(1)(i), 147(10) — DPSP benefits taxable. 


“bituminous sands” means sands or other rock materials contain- 
ing naturally occurring hydrocarbons (other than coal) which hydro- 
carbons have 


(a) a viscosity, determined in a prescribed manner, equal to or 
greater than 10,000 centipoise, or 


(b) a density, determined in a prescribed manner, equal to or less 
than 12. degrees API; 


History: The definition “bituminous sands” added to subsec. 248(1) by 1997, c. 25, 
subsec. 71(3), applicable after March 6, 1996. 


Regulations: 1107 (prescribed manner for determining viscosity and density). 


“borrowed money” includes the proceeds to a taxpayer from the 
sale of a post-dated bill drawn by the taxpayer on a bank; 

Related Provisions: 15.1(4), 15.2(4) — Money borrowed for small business devel- 
opment bond or small business bond deemed used for purpose of earning income from 


business or property; 20(1)(c) — Interest on money borrowed for certain purposes is 
deductible; 20(2), (3) — Rules re borrowed money. 


Interpretation Bulletins: IT-121R3: Election to capitalize cost of borrowed money 
(archived); IT-533: Interest deductibility and related issues. 


“business” includes a profession, calling, trade, manufacture or un- 
dertaking of any kind whatever and, except for the purposes of par- 
agraph 18(2)(c), section 54.2, subsection 95(1) and paragraph 
110.6(14)(f), an adventure or concern in the nature of trade but does 
not include an office or employment; 


Related Provisions: 253 — Extended meaning of “carrying on business” in Canada, 
253.1 — Certain limited partners deemed not to carry on business for certain purposes. 
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History: The definition “business” amended by 1995, c. 21, s. 47, applicable to taxa- 
tion years that end after 1994. The definition formerly read: 


“business” includes a profession, calling, trade, manufacture or undertaking of 
any kind whatever and, except for the purposes of paragraph 18(2)(c), section 
54.2 and paragraph 110.6(14)(f), an adventure or concern in the nature of trade 
but does not include an office or employment; 
Selected Cases [subsec. 248(1)“business”]: Dansereau v. R., [2002] 1 C.T.C. 
19 (FCA); rev’g [2000] 1 C.T.C. 2582 (TCC) (“Business” extends to any endeavour 
that occupies time and labour with a view to profit); Synchrosat Ltd. vy. R., [2001] 1 
C.T.C. 2159 (TCC) (“Adventure” may occur over long period of time and evolve into 
business); Timmins y. R., [1999] 2. C.T.C. 133 (FCA) (Not necessary for there to be 
predominant profit motive for business to be carried on); Loewen (H.R.) v. MNR, 
[1993] 1 C.T.C. 212 (FCTD) (Acquisition and disposition of SRTC debenture was ad- 
venture in nature of trade); Moloney vy. Canada, [1992] 2 C.T.C. 227 (FCA); leave to 
appeal to SCC refused 1993 CarswellNat 2467 (Deduction of business expenses disal- 
lowed; no business actually carried on); Pollock v. Canada, [1990] 1 C.T.C. 196 
(FCTD) (Disposition of shares acquired pursuant to employee stock option plan was 
adventure in nature of trade); London Life Insurance Co. vy. Canada, [1990] 1 C.T.C. 
43 (FCA) (Taxpayer entering agency agreement with Bermuda firm “carried on an in- 
surance business in a country other than Canada”. Expenses related to excess computer 
capacity provided to taxpayer’s subsidiary for latter to sell to public were beyond scope 
of insurance business and not deductible); Grohne v. Canada, [1989] 1 C.T.C. 434 
(FCTD) (Director/shareholder and president receiving shares pursuant to standby 
agreement not engaged in adventure in nature of trade), 
Adventure in the nature of trade: Synchrosat Ltd. y. R., [2001] 1 C.T.C. 2159 
(TCC) (“Adventure” may occur over long period of time and evolve into business); 
Walton y. R., [1982] C.T.C. 228 (FCTD) (Adventure in nature of trade where city plan- 
ner, having knowledge of real estate opportunities, acquired and disposed of three 
leased dwelling houses); R. v. Lague, Leopold, Inc., [1981] C.T.C. 348 (FCTD) (As- 
signment of contractual rights was disposition of eligible capital property, not adven- 
ture in nature of trade); Bossin v. R., [1976] C.T.C. 358 (FCTD) (Irrespective of nature 
of commodity, where intention is to resell quickly, there is an adventure in nature of 
trade); MNR v. Freud, [1968] C.T.C. 438 (SCC) (Expenses of unsuccessfully promot- 
ing sports car prototype deductible expenses of adventure in nature of trade); MNR v. 
Eldridge, [1964] C.T.C. 545 (Exch.) (Income from illegal business taxable). 
Interpretation Bulletins: IT-153R3: Land developers — subdivision and develop- 
ment costs and carrying charges on land; IT-206R: Separate businesses; IT-218R: 
Profit, capital gains and losses from the sale of real estate, including farmland and in- 
herited land and conversion of real estate from capital property to inventory and vice 
versa; IT-371: Rental property — meaning of “principal business”; IT-459: Adventure 
or concern in the nature of trade. 
1.T. Technical News: 41 (meaning of “business” — gambling). 


Forms: RC4100: Employee or Self-Employed?. 


“business limit” of a corporation for a taxation year means the 
amount determined under section 125 to be its business limit for the 
year; 

Related Provisions: 125(2)-(5.1) — Determination of business limit. 


History: The definition “business limit’ added to subsec. 248(1) by 1997, c. 25, sub- 
sec. 71(3), applicable after May 23, 1985. 


“business number” means the number (other than a Social Insur- 
ance Number) used by the Minister to identify 


(a) a corporation or partnership, or 


(b) any other association or taxpayer that carries on a business or 
is required by this Act to deduct or withhold an amount from an 
amount paid or credited or deemed to be paid or credited under 
this Act 


and of which the Minister has notified the corporation, partnership, 
association or taxpayer; 

Related Provisions: 241(4)(1), 241(9.2) — Disclosure of Business Number to third 
parties, 


History: The definition “business number’ amended by 1998, c. 19, subsec. 239(6), in 
force on June 18, 1998. 


Registered Charities Newsletters: 14 (Business Number and donation receipts); 
15 (registered charities as internal divisions of other charities). 


Forms: RC2: The business number and your CRA accounts [guide]. 


“Canadian banking business” means the business carried on by 
an authorized foreign bank through a permanent establishment (as 
defined by regulation) in Canada, other than business conducted 
through a representative office registered or required to be regis- 
tered under section 509 of the Bank Act; 


Related Provisions: 116(6)(f) —No s. 116 certificate required on disposition of 
property of Canadian banking business. 


Income Tax Act 


History: The definition “Canadian banking business” added to s. 248(1) by 2001, c. 
17, subsec. 188(5), applicable after June 27, 1999. 


Regulations: Reg. 8201 (meaning of “permanent establishment”). 


“Canadian-controlled private corporation” has the meaning as- 
signed by subsection 125(7); . 


Related Provisions: 248(1) — “Small business corporation”. 
1.T. Application Rules: 50(1) (status for 1972 taxation year). 


Interpretation Bulletins: IT-458R2: Canadian-controlled private corporations; IT- 
474R: Amalgamations of Canadian corporations. 


“Canadian corporation” has the meaning assigned by subsection 
89(1); 


“Canadian development expense” has the meaning assigned by 
subsection 66.2(5); 


“Canadian exploration and development expenses” has ‘the 
meaning assigned by subsection 66(15); 


“Canadian exploration expense” has the meaning assigned by 
subsection 66.1(6); / 


“Canadian field processing” means, except as otherwise 
prescribed, 


(a) the processing in Canada of raw natural gas at a field separa- 
tion and dehydration facility, 


(b) the processing in Canada of raw natural gas at a natural gas 
processing plant to any stage that is not beyond the stage of nat- 
ural gas that is acceptable to a common carrier of natural gas, 


(c) the processing in Canada of hydrogen sulphide derived from 
raw natural gas to any stage that is not beyond the marketable 
sulphur stage, 


(d) the processing in Canada of natural gas liquids, at a natural 
gas processing plant where the input is raw natural gas derived 
from a natural accumulation of natural gas, to any stage that is 
not beyond the marketable liquefied petroleum stage or its 
equivalent, 


(e) the processing in Canada of crude oil (other than heavy crude 
oil recovered from an oil or gas well or a tar sands deposit) re- 
covered from a natural accumulation of petroleum to any stage 
that is not beyond the crude oil stage or its equivalent, and 


(f) prescribed activities 
and, for the purposes of paragraphs (b) to (d), 


(g) gas is not considered to cease to be raw natural gas solely 
because of its processing at a field separation and dehydration 
facility until it is received by a common carrier of natural gas, 
and 


(h) where all or part of a natural gas processing plant is devoted 
primarily to the recovery of ethane, the plant, or the part of the 
plant, as the case may be, is considered not to be a natural gas 
processing plant; 


History: Para. (g) of the definition “Canadian field processing” in subsec. 248(1) 
amended by 1998, c. 19, subsec. 239(2), applicable after 1996. Para. (g) formerly read: 


(g) gas is not considered to cease to be raw natural gas solely because of its 
processing at a field separation and dehydration facility, and 


The definition “Canadian field processing” added to subsec. 248(1) by 1997, c. 25, 
subsec. 71(3), applicable after 1996. 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities. 


“Canadian oil and gas property expense” has the meaning as- 
signed by subsection 66.4(5); 

“Canadian partnership” has the meaning assigned by section 102; 
Related Provisions: 80(1) — “Eligible Canadian partnership”. 


Interpretation Bulletins: IT-123R6: Transactions involving eligible capital 
property. ‘ itd 
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“Canadian real, immovable or resource property” means 


(a) a property that would, if this Act were read without reference 
to the definition “real or immovable property” in subsection 
122.1(1), be a real or immovable property situated in Canada, 


(b) a Canadian resource property, 
(c) a timber resource property, 


(d) a share of the capital stock of a corporation, an income or 
capital interest in a trust or an interest in a partnership (other 
than a taxable Canadian corporation, a SIFT trust or a SIFT part- 
nership), if more than 50% of the fair market value of the share 
or interest is derived directly or indirectly from one or any com- 
bination of properties described in paragraphs (a) to (c), or 


- Proposed 1 Amendment — 248(1 seers ae 
mmovable or resource: prope 


 (d) a share of the capital stock of a corporation, an income or a 
ital interest in a trust or an wicrce! a partnership (other — 
Cana ; 


applies in the context of the taxation of “SIFT trusts? a 
d any right ‘ 


The jean type Lor ie le as . being “Goeadion ¢ oa Sable. or re- 
is a share 0 of the capital stock of 


2 Pp ~ 
more than 50% of the fair market value of the share or interest is derived directly or 


indirectly from one or any combination of i pepe — are real or immovable pro- 
- erty is amend fur- 
: fs in REITs, and ‘terest in SIFT trusts and partnerships without 
reference to subsections 197(8) and 122.1(2) res ectively (ie., trusts and partnerships 
on except for ‘the transitiona elief provided b ose subsection J 


i. ‘axotion years, and ane onan oo 
007, 2008, 206 and 2010. taxation years). 


ie fae sb ee 


: ppl 
basi for earlier taxation years Ge, th 


Dept. of Finance news release ets ‘De 
122. 1(1)*real estate investme trust"(a). a 


(e) any right to or interest in — or, fo civil law, any right to or 
in — any property described in any of paragraphs (a) to (d); 
History: Para. (d) of the definition “Canadian real, immovable or resource property” 


amended by 2009, c. 2, subsec. 76(3), deemed to have come into force on October 31, 
2006. It formerly read: 


(d) a share of the capital stock of a corporation, an income or a capital interest in 
a trust or an interest in a partnership, if more than 50% of the fair market value 
of the share or interest is derived directly or indirectly from one or any combina- 
tion of properties described in paragraphs (a) to (c), or 
“Canadian real, immovable or resource property” added by 2007, c. 29,'s. 28, deemed 
to have come into force on October 31, 2006. 


“Canadian resident partnership” means a partnership that, at any 
time in respect of which the expression is relevant, 
(a) is a Canadian partnership, 


(b) would, if it were a corporation, be resident in Canada (in- 
cluding, for greater certainty, a partnership that has its central 
management and control in Canada), or 
(c), was, formed under the laws. of a province; 
Related Provisions: 249(1)(d) — Taxation year of Canadian resident partnership. 
History: “Canadian resident partnership” added by 2007, c. 29,.s. 28, deemed to have 
come into force on October 31, 2006. 


“Canadian resource property” has the meaning assigned by sub- 
section 66(15); 


-orporation, an income or capital _ 
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“capital dividend” has the meaning assigned by section 83; 


“capital gain” for a taxation year from the disposition of any pro- 
perty has the meaning assigned by section 39; 


“capital interest” of a taxpayer in a trust has the meaning assigned 
by subsection 108(1); 


“capital loss” for a taxation year from the disposition of any pro- 
perty has the meaning assigned by section 39; 


“capital property” has the meaning assigned by section 54; 


“cash method” has the meaning assigned by subsection 28(1); 


History: “Cash method” enacted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(14), 
applicable after 1988. ‘ 


Selected Cases [subsec. 248(1)“cash method”]: Dansereau v. R., [2002] 1 
C.T.C. 19 (FCA); rev’g [2000] 1 C.T.C. 2582 (TCC) (Cash basis cannot be denied 
simply because business is complicated). 


“cemetery care trust’ has the meaning assigned by subsection 
148.11); 


History: The definition “cemetery care trust” added to subsec. 248(1) by 1998, c. 19, 
subsec. 239(6), applicable after 1992. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“common-law. partner”, with respect.to.a taxpayer at any time, 
means a person who cohabits at that time in a conjugal relationship 
with the taxpayer and 


(a) has so cohabited with the taxpayer for a continuous period of 
at least one year, or 


(b) would be the parent ofa child of whom the taxpayer is a 
parent, if this Act were read without reference to paragraphs 
252(1)(c) and (e) and subparagraph 252(2)(a)(iii), 


and, for the purposes of this definition, where at any time the tax- 
payer and the person cohabit in a conjugal relationship, they are, at 
any particular time after that time, deemed to be cohabiting in a 
conjugal relationship unless they were not cohabiting at the particu- 
lar time for a period of at least 90 days that includes the particular 
time because of a breakdown of their conjugal relationship; 


Proposed. Amendment - _ 245(1)commoniaw., 
partner” 


“common-law panne” with respect toa bone at any time, 
means a person who cohabits at that time in a ponies relaton 
ship with the taxpayer and 


(a) has” so cohabited throughout th the 12-month period d hae ends 


-(b) vould be ‘the onc a child 2 aca he taxpayer is - 
parent, if this Act were read without reference to cna : 
252(1)(C) and (e) and subparagraph oOai,. 


and, for the purpose of this definition, where at any time the tax- 
payer and the person ¢ ohabit in a conjugal relationship, they are, 
at any particular time after that time, deemed to be cohabiting in a 
conjugal relationship unless they were living separate and apart at 
the particular time for a period of at least 90 days that includes the 
particular time nae of a breakdown of their abe 
cg 


_. eSe 


Act, appied before February. 37, 2004. However after rebhary 2 26, 2004, no sch 
election may be made to affect a current or subsequent taxation year. : 


Technical Notes (July 2010): ‘An individual becomes the common-law partner of 
another individual once they have cohabited in a conjugal relationship for at least one 
year. Paragraph (a) of the definition “common-law partner” in subsection 248(1) is 
amended, effective for the 2001 and subsequent taxation years, to clarify that, for an — 
individual to be considered the ¢ ; common-law partner of another person at a particular 
time, the individual and that other person need to have cohabited in a conjugal rela- 
tionship throughout the twelve-month period that ends at that particular time. 
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History: The definition “common-law partner” added to subsec. 248(1) by 2000, c. 12, 
subsec. 139(2), applicable to 2001 et seq., in force July 31, 2000. 


Ss. 144 to 146 of 2000, c. 12 provide the following transitional rules: 


144. Where a taxpayer and a person who would have been the taxpayer's com- 
mon-law partner in the 1998, 1999 or 2000 taxation year, if sections 130 to 142 
applied to the applicable year, jointly elect in respect of that year by notifying 
the Minister of National Revenue in prescribed manner on or before their filing 
due date for the year in which this Act receives royal assent, those sections apply 
to the taxpayer and the person in respect of the applicable taxation year and sub- 
sequent taxation years. 


145. Where, but for the application of sections 130 to 142, paragraphs 56(1)(b) 
and 60(b) of the Income Tax Act would not apply to amounts paid and received 
pursuant to an order or a written agreement made before the coming into force of 
this section, those paragraphs do not apply unless the payor and the recipient of 
the amounts jointly elect to have those paragraphs apply to those amounts for the 
2001 and following taxation years by notifying the Minister of National Revenue 
in prescribed manner on or before their filing due date for the year in which this 
Act receives royal assent. 


146. Despite subsections’ 152(4) to (5) of the Income Tax Act, the Minister of 
National Revenue may make any assessment or reassessment and additional as- 
sessment of tax, interest and penalties and may make any determinations and 
redeterminations that are necessary to give effect to section 144 for any taxation 
year. 


Interpretation Bulletins: IT-495R3: Child care expenses. 


Registered Pension Plans Technical Manual: §1.11 (common-law partner); 
$1.38 (spouse). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 6-8 (pen- 
sion plans with survivor benefits to common-law partners). 


“common-law partnership” means the relationship between two 
persons who are common-law partners of each other; 


History: The definition “common-law partnership” added to subsec. 248(1) by 2000, 
c. 12, subsec. 139(2), applicable to 2001 er seg., in force July 31, 2000. 


“common share” means a share the holder of which is not pre- 
cluded on the reduction or redemption of the capital stock from par- 
ticipating in the assets of the corporation beyond the amount paid 
up on that share plus a fixed premium and a defined rate of 
dividend; 

Related Provisions: 248(1) — “Preferred share”. 

Interpretation Bulletins: IT-116R3: Rights to buy additional shares. 


“controlled foreign affiliate” has the meaning assigned by subsec- 
tion 95(1); 


Proposed Amendment — 248(1)“controlled foreign 
affiliate” 


“controlled foreign affiliate” has, except as expressly otherwise 
provided in this Act, the meaning assigned by subsection 95(1); 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
148(2), will amend the definition “controlled foreign affiliate” in subsec. 248(1) to 
read as above, applicable to taxation years that begin after 2006. 


Technical Notes (July 2010): The expression “controlled foreign affiliate” is 
defined to have the meaning assigned by subsection 95(1). 


This definition is amended so that it applies except as expressly otherwise provided 
in the Act. See, for example, the definition “controlled foreign affiliate” in subsection 
17(15). ‘ ; 


Related Provisions: See under 95(1)controlled foreign affiliate”. 


History: The definition “controlled foreign affiliate” added to subsec. 248(1) by 1997, 
c. 25, subsec. 71(3), applicable after 1995. 


“corporation” includes an incorporated company; 


Related Provisions: 227.1 — Liability of directors; 236 — Execution of documents 
by corporations; 242 — Officers, directors and agents guilty of corporation’s offences; 
Interpretation Act 21(1)— Powers vested in corporation; Interpretation Act 35(1) — 
Corporation does not include partnership that is separate legal entity. 


Interpretation Bulletins: IT-343R: Meaning of the term “corporation” [for purposes 
of the definition of “foreign affiliate”]; IT-474R: Amalgamations of Canadian corpora- 
tions; IT-432R2: Benefits conferred on shareholders. 


I.T. Technical News: 20 (Delaware Revised Uniform Partnership Act); 25 (partner- 
ship issues); 34 (Delaware Revised Uniform Partnership Act); 38 (foreign entity classi- 
fication; limited liability company under the Protocol). 


Income Tax Act 


“corporation incorporated in Canada” includes a corporation in- 
corporated in any part of Canada before or after it became part of 
Canada; 

Related Provisions: 250(5.1) — Corporation continued outside Canada deemed in- 
corporated in new jurisdiction. 


“cost amount” to a taxpayer of any property at any time means, 
except as expressly otherwise provided in this Act, 


(a) where the property was depreciable property of the taxpayer 
of a prescribed class, the amount that would be that proportion 
of the undepreciated capital cost to the taxpayer of property of 
that class at that time that the capital cost to the taxpayer of the 
property is of the capital cost to the taxpayer of all property of 
that class that had not been disposed of by the taxpayer before 
that time if subsection 13(7) were read without reference to par- 
agraph 13(7)(e) and if 


(i) paragraph 13(7)(b) were read as follows: 


“(b) where a taxpayer, having acquired property for 
some other purpose, has commenced at a later time to 
use it for the purpose of gaining or producing income, 
the taxpayer shall be deemed to have acquired it at that 
later time at a capital cost to the taxpayer equal to the 
fair market value of the property at that later time;”, and 


(ii) subparagraph 13(7)(d)(i) were read as follows: 


“(i) if the use regularly made by the taxpayer of the pro- 
perty for the purpose of gaining or producing income 
has increased, the taxpayer shall be deemed to have ac- 
quired at that time depreciable property of that class at a 
capital cost equal to the proportion of its fair market 
value at that time that the amount of the increase in the 
use regularly made by the taxpayer of the property for 
that purpose is of the whole of the use regularly made of 
the property, and” 


(b) where the property was capital property (other than deprecia- 
ble property) of the taxpayer, its adjusted cost base to the tax- 
payer at that time, 


(c) where the property was property described in an inventory of 
the taxpayer, its value at that time as determined for the purpose 
of computing the taxpayer’s income, 


(c.1) where the taxpayer was a financial institution in its taxation 
year that includes that time and the property was a mark-to-mar- 
ket property for the year, the cost to the taxpayer of the property, 


(d) where the property was eligible capital property of the tax- 
payer in respect of a business, */; of the amount that would, but 
for subsection 14(3), be determined by the formula 

B 


Ax= 
(C 


where 


A is the cumulative eligible capital of the taxpayer in respect of 
the business at that time, 


B is the fair market value at that time of the property, and 


Cis the fair market value at that time of all the eligible capital 
property of the taxpayer in respect of the business, 


(d.1) where the property was a loan or lending asset (other than 
a net income stabilization account or a property in respect, of 
which paragraph (b), (c), (c.1) or (d.2) applies), the amortized 
cost of the property to the taxpayer at that time, 


(d.2) where the taxpayer was a financial institution in its taxa- 
tion year that includes that time and the property was a specified 
debt obligation (other than a mark-to-market property for the 
year), the tax basis of the property to the taxpayer at that time, 


(e) where the property was a right of the taxpayer to receive an 
amount, other than property that is 


(i) a debt the amount of which was deducted under paragraph 
20(1)(p) in computing the taxpayer’s income for a taxation 
year that ended before that time, 
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(ii) a net income stabilization account, ' 


(iii) a right in respect of which paragraph (b), tes (c. 1), (d, 1.) | 
or (d.2) applies, or 


(iv) a right to receive production (as defined in subsection 
18.1(1)) to which a matchable expenditure (as defined in sub- 
section 18.1(1)) relates, 


the amount the taxpayer has a right to receive, 


(e.1) where the property was a policy loan (within the meaning 
assigned by subsection 138(12)) of an insurer, nil, 


(e.2) where the property is an interest of a beneficiary under a 
qualifying environmental trust, nil, and 


(f) in any other case, the cost to the taxpayer of the property as 
determined for the purpose of computing the taxpayer’s income, 
except to the extent that that cost has been deducted in comput- 
ing the taxpayer’s income for any taxation year ending before 
that time; 


and, for the purposes of this definition, financial institution”, 
“mark-to-market property” and “specified debt obligation” have the 
meanings assigned by subsection 142.2(1), and “tax basis” has the 
meaning assigned by subsection 142.4(1); 


Related Provisions: 13(7) — Rule affecting capital cost of depreciable property; 
13(33) — Consideration given for depreciable capital; 52(3) — Cost of stock dividend; 
53 — Adjusted cost base — adjustments; 70(14) — Order of disposal of depreciable 
property on death; 86.1(3) — Cost amount adjustments on foreign spin-off, 108(1) — 
Meaning of “cost amount” of capital interest in a trust; 248(25.3) — Deemed cost of 
trust units; 261(7)(b) — Cost of property when functional currency election made. 


History: Subpara. (e)(iv) added to the definition “cost amount” by 1998, c. 19, subsec. 
239(3), applicable after November 17, 1996. 


Para. (e.2) of the definition “cost amount” in subsec. 248(1), amended by the said c. 19, 
subsec. 66(2), applicable after 1995. Para. (e.2) formerly read: 


(e.2) where the property is an interest of a beneficiary under a mining reclama- 
tion trust, nil, and 


Para. (c.1) added to the definition “‘cost amount” by 1995, c. 21, subsec. 59(3), applica- 
ble to taxation years that begin after October 1994. 


Paras. (d.1) and (d.2)-added to the definition “cost amount” and para. (e) amended by 
1995, c.21,-subsec. 59(4), applicable to, the determination of cost amount at a time 
after February 22, 1994. Para. (e) formerly read: 


(e) where the property was a debt owing to the taxpayer (other than the amount 
in respect of such property that was deducted: under paragraph 20(1)(p) in com- 
puting the taxpayer’s income for a taxation year ending before that time or of a 
net income stabilization account) or any other right of the taxpayer to receive an 
amount (other than a right to receive an amount in respect of a net income stabi- 
lization account), the amortized cost of the property to the taxpayer at that time 
or, where the property does not have an amortized cost to the taxpayer, the 
amount of the debt or right that was outstanding at that time, 


The closing words added to the definition “cost amount” by'1995, c. 21, subsec. 59(5), 
applicable to the determination of cost amount at a time after February 22, 1994. 


Para. (e.2) added to the definition “cost amount” by 1995, c. 3, subsec. 52(3), applica- 
ble after 1993. 


Paras. (d) and (e) of “cost amount” amended by 1994, c. 7, Sch. VIII (1993, c. 24), 
subsec. 139(2), para: (d) applicable (by subsec. 139(11), as amended by 1994, c. 21's. 
138) 


(a) in the case of a corporation, to taxation years of the Ba gienun beginning after 
June 1988, and 


(b) in any other case, to fiscal periods commencing after 1987, 
except that, in its application before July 14, 1990, para. (d) shall be read as follows: 


(d) where the property was eligible capital property in respect of a business, 4b of 
the amount that would, but for subsection 14(3), be the cumulative eligible capi- 
tal of the taxpayer in respect of the business at that time, 


and para. (e) applicable to 1991 et seq.. Paras. (d) and (e) formerly read: 


(d) where the property was eligible capital property of the taxpayer in respect of 
a business, the amount that would, but for subsection 14(3), be that proportion of 
the cumulative eligible capital of the taxpayer in respect of the business at that 
time that 


(i) the fair market value at that time of the property 

is of 
(ii) the fair market value at that time of all of the Hae capital property of 
the taxpayer in respect of the business, 


*Not indexed for inflation. 
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(e) where the property was a debt owing to the taxpayer (other than the amount 
in respect of that property that was deducted under paragraph 20(1)(p) in com- 
puting the taxpayer’s income for a taxation year ending before that time), or any 
other right of the taxpayer to réceive an amount, the amortized cost of the pro- 
perty to the taxpayer at that time or, where the property does not have an amor- 
tized cost to the taxpayer, the amount of the debt or r right that was outstanding at’ 
that time; 


Paras. (a), (d) of “cost amount” substituted by 1994, c. 7, Sch. IT (1991, ¢. 49), subsecs. 
192(2), (3), para. (a) applicable after May 22, 1985; para. (d) applicable after 1987 
except that before July 14, 1990 the para. shall be read as follows: 


(d) where the property was eligible capital property of the taxpayer in respect of 
a business, the amount that would, but for subsection 14(3), be the cumulative 
eligible capital of the taxpayer in respect of the business at that time, 
Paras. (a), (d) formerly read: 

(a) where the property was depreciable property of the taxpayer of a prescribed 
class, that proportion of the undepreciated capital cost to the taxpayer of property 
of that class at that time that the capital cost to the taxpayer of the property is of 
the capital cost to the taxpayer of all property of that class, 


(d) where the property was eligible capital property of the taxpayer in respect of 
a business, the cumulative eligible capital of the peyeyet in respect of the busi- 
ness’ at that time, 


Selected Cases [subsec. 248(1)“cost amount’]:) Canada v. Dresden’ Farm 
Equipment Ltd., [1989] 1 €.T.C..99. (FCA) (No inventory deduction for dealer/agent 
selling goods he did not own because there was no cost-amount). 

1.T. Application Rules: 18 (property acquired before 1972). 


Interpretation Bulletins; IT-142R3: Settlement of debts on, the winding-up) of a 
corporation; IT-220R2: CCA — Proceeds of disposition of depreciable property; IT- 
291R3: Transfer of property to a corporation under subsection 85(1); IT- 457R: Election 
by professionals to exclude work in’ progress from income; IT-471R: Merger of part- 
nerships; IT-488R2: Winding-up of 90%-owned taxable Canadian corporation 
(archived); IT-528: Transfers of funds between registered plans. 


“credit union” has the meaning assigned by subsection 137(6); 


“cumulative eligible capital’’ has the meaning assigned by subsec- 
tion 14(5); 


“death benefit” means the total of all amounts’ received by a tax- 
payer in a taxation year on or after the death of an employee in 
recognition of the employee’s service in an office’ or employment 
minus 


(a) where the taxpayer is the only person who has received such 
an amount and who is a surviving spouse or common-law part- 
ner of the employee (which person is, in this definition, referred 
to as the “surviving spouse or. common-law. partner’’), the lesser 
of ) 
(i) the total of all amounts so received by the taxpayer in the 
year, and 
(ii) the amount, if any, by which $10,000“exceeds the. total. of 
all amounts received by the taxpayer in preceding taxation 
years on or after the death of the employee in recognition of 
the employee’s service in an office or employment, or 
(b) where the taxpayer is not the surviving spouse or common- 
law partner of the employee, the lesser of 
(i) the total of all amounts so received by the taxpayer in the 
year, and 


(ii) that proportion of 
(A) the amount, if any, by which $10,000" exceeds the 
total of all amounts received by the surviving spouse or 
common-law partner of the employee at any’ time on or 
after the death of the employee in recognition of the em- 
ployee’s service. in an office or employment 

that. 
(B) the amount described in subparagraph (1) 

is of 
(C) the total of all amounts received by all taxpayers other 
than the surviving spouse or common-law partner of the 
employee at any time on or after the death of the em- 
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ployee in recognition of the employee’s service in an of- 
fice or employment; 


Related Provisions: 56(1)(a)(iii) — Death benefit included in income; 104(28) a 


Death benefit flowed through trust; 128.1(10)“excluded right or interest”(h) — Emigra- 
tion — no deemed disposition of right to death benefit. 


History: The definition “death benefit” in subsec. 248(1) amended by. 2000, c. 12, 
Sch, 2, s. 1, to replace “spouse” with “spouse or common-law partner’, applicable to 
2001 et seq., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


That portion of para. (a) of “death benefit” preceding subpara. (i) amended by 1994, c. 
7, Sch, VII (1993, c. 24), subsec. 139(3), applicable to 1993 et seq. That portion for- 
merly read: 


(a) where the taxpayer is the surviving spouse of the employee, the lesser of 
Interpretation Bulletins: IT-508R: Death benefits. 


“deferred amount” at the end of a taxation year under a salary 
deferral arrangement in respect of a taxpayer means 


(a) in the case of a trust governed by the arrangement, any 
amount that a person has a right under the arrangement at the 
end of the year to receive after the end of the year where the 
amount has been received, is receivable or may at any time be- 
come receivable by the trust as, on account or in lieu of salary or 
wages of the taxpayer for services rendered in the year or a pre- 
ceding taxation year, and 


(b) in any other case, any amount that a person has a right under 
the arrangement at the end of the year to receive after the end of 
the year, 


and, for the purposes of this definition, a right under the arrange- 
ment shall include a right that is subject to one or more conditions 
unless there is a substantial risk that any one of those conditions 
will not be satisfied; 


“deferred profit sharing plan’ has the meaning assigned by sub- 
section 147(1); 


“depreciable property” has the meaning assigned by subsection 
TS (Zab) 

Related Provisions: See under 13(21)“depreciable property”. 

Selected Cases [subsec. 248(1)“depreciable property”]: Gordon v. Canada, 


[1995] 2 C.T.C. 2185 (TCC) (Uncompleted film held to be “depreciable property”. 
Terminal loss allowed). 


1.T. Application Rules: 18, 20 (property acquired before 1972). 


“designated insurance property” has the meaning assigned b 
! g g y 
subsection 138(12); 


History: The definition “designated insurance property” added to subsec. 248(1) by 
1997, c. 25, subsec. 71(3), applicable to 1997 er Seq. 


“designated stock exchange” means a stock exchange, or that part 
of a stock exchange, for which a designation by the Minister of Fi- 
nance under section 262 is in effect; 

Related Provisions: See Related Provisions under 262(1). 


History: The definition “designated stock exchange” added to subsec. 248(1) by 2007, 
c. 35, subsec. 65(2), applicable after December 13, 2007. 


“designated surplus” — [Repealed under former Act] 


“disposition” of any property, except as expressly otherwise pro- 
vided, includes 


(a) any transaction or event entitling a taxpayer to proceeds of 
disposition of the property, 


(b) any transaction or event by which, 


(i) where the property is a share, bond, debenture, note, cer- 
tificate, mortgage, agreement of sale or similar property, or 
an interest in it, the property is redeemed in whole or in part 
or is cancelled, 


Proposed Amendment — 
248(1)“disposition”(b)(i) 
_ (i) where the property is a share, bond, debenture, note, cer- 
tificate, mortgage, hypothecary claim, agreement of sale or 
similar property, or interest, or for civil law a right, in it, 


Income Tax Act 


g 


the property is in whole or in part redeemed, acquired or — 


Technical Notes (July 2010): The expression “disposition 

Act, particularly in provisions relating to transactions involving property. 

lefinition “disposition” was added to subsection 248(1) by S.C. 2001, chapter 
mn is ap 


we ss. 188(5) [formerly Bill C-22]. In general, that definitio 
tions and events that occur after December 23, 1998. The former defin 
tion” was contained in section 54, applicable to transactions and events that occurred _ 
before December 24, 1998. lian Jee) le ees oh 8 
he definition “disposition” in subsection 248(1), a “disposition” of any pro- 
ry includes a transaction or an event described in any of paragraphs (a) to (d) of — 
that definition but does not include a transaction or an event described in any of — 
paragraphs (e) to (m) of that definition. ie oe 
Under subparagraph (b)(i) of that definition, a disposition of a property includes any 
transaction or event by which, where the property is a share, bond, debenture, note, 
certificate, mortgage, agreement of sale or similar property, or an interest in it, the — 
property “is redeemed in whole or in part of js cancelled™ 3) Sash ery eee 
The definition “disposition” in subsection 248(1) is amended in the following ways. 
First, subparagraph (b)(i) of the definition now provides that a disposition of property 
includes any transaction or event by which, where the property is a share, bond, de- 
benture, note, certificate, mortgage, agreement of sale or similar property, or an inter- 
est in it, the property “is in whole or in Part redeemed, acquired or cancelled”. This 
amendment makes it clear that a disposition will also include a transaction or event _ 
by which the property is acquired. 


In connection with redemptions, acquisitions and cancellations that occur before De- 
cember 24, 1998, see the commentary to new subsection 248(1.1). 


(li) where the property is a debt or any other right to receive 
an amount, the debt or other right is settled or cancelled, 


(ili) where the property is a share, the share is converted be- 
_ cause of an amalgamation or merger, 


(iv) where the property is an option to acquire or dispose of 
property, the option expires, and 


(v) a trust, that can reasonably be considered to act as agent 
for all the beneficiaries under the trust with respect to all 
dealings with all of the trust’s property (unless the trust is 
described in any of paragraphs (a) to (e.1) of the definition 
“trust” in subsection 108(1)), ceases to act as agent for a ben- 
eficiary under the trust with respect to any dealing with any 
of the trust’s property, 


Proposed Addition — 248(1)“disposition”(b.1) 

(b.1) where the property is an interest in a life insurance pol- 

icy, a disposition within the meaning of section 148, Don 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
148(6), will add para. (b.1) to the definition “disposition”, applicable to taxation 
years that begin after 2006. 
Technical Notes (July 2010): Finally, the definition “disposition” is amended to 
add new paragraph (b.1). New paragraph (b.1) of the definition ensures that, where a. 


property is an interest in a life insurance policy, what would constitute a disposition 
for the purposes of section 148 will also constitute a disposition for the entire Act. 


Related Provisions: 148(9)“disposition” — Disposition of life insurance policy. 


(c) any transfer of the property to a trust or, where the property 
is property of a trust, any transfer of the property to any benefi- 
ciary under the trust, except as provided by paragraph (f) or (k), 
and 


(d) where the property is, or is part of, a taxpayer’s capital inter- 
est in a trust, except as provided by paragraph (h) or (i), a pay- 
ment made after 1999 to the taxpayer from the trust that can 
reasonably be considered to have been made because of the tax- 
payer’s capital interest in the trust, 


but does not include 


(e) any transfer of the property as a consequence of which there 
is no change in the beneficial ownership of the property, except 
where the transfer is 


(i) from a person or a partnership to a trust-for the benefit of 
the person or the partnership, 
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(ii) from a trust to a beneficiary under the trust, or 


(iii) from one trust maintained for the benefit of one or more 
beneficiaries under the trust to another trust maintained for 
the benefit of the same beneficiaries, 


(f) any transfer of the property as a consequence of which there 
is no change in the beneficial ownership of the property, where 
(i) the transferor and the transferee are trusts, 


(ii) the transfer is not by a trust resident in Canada to a non- 
uae: trust, 


We 


peli Amendment — 
sitio 


Oy at mae ne of the branded. escent in Canada 


(iii) the transferee does not receive the property in. satisfac- 
tion of the transferee’s right as a beneficiary under the trans- 
feror trust, 


(iv) the transferee held no property immediately before the 
transfer (other than property the cost of which is not in- 
cluded, for the purposes of this Act, in computing a balance 
of undeducted outlays, expenses or other amounts in respect 
of the transferee), 


(v) the transferee does not file a written election with the 
Minister on or before the filing-due date for its taxation year 
in which the transfer is made (or on such later date as is ac- 
ceptable to the Minister) that this paragraph not apply, 


(vi) if the transferor is an amateur athlete trust, a cemetery 
care trust, an employee trust, an inter vivos trust deemed by 
subsection 143(1) to exist in respect of a congregation that is 
a constituent part of a religious organization, a related segre- 
gated fund trust (in this paragraph having the meaning as- 
signed by section 138.1), a trust described in paragraph 
149(1)(0.4) or a trust governed by an eligible funeral ar- 
rangement, an employees profit sharing plan, a registered 
disability savings plan, a registered education savings plan, a 
registered supplementary unemployment benefit plan or a 
TFSA, the transferee is the same type of trust, and 


(vii) the transfer results, or is part of a series of transactions 
or events that.results, in the transferor ceasing to exist and, 
immediately before the time of the transfer or the beginning 
of that series, as the case may be, the transferee never held 
any property or held only property having a nominal value, 


(g) [Repealed] 


(h) where the property is part of a capital interest of a taxpayer 
in a trust (other than a personal trust or a trust prescribed for the 
purpose of subsection 107(2)) that is described by reference to 
units issued by the trust, a payment after 1999 from the trust in 
respect of the capital interest, where the number of units in the 
trust that are owned by the taxpayer is not reduced because of 
the payment, 


(i) where the property is a taxpayer's capital interest in a trust, a 
payment to the taxpayer after 1999 in respect of the capital inter- 
est to the extent that the payment 


(i) is out of the income of the trust (determined without refer- 
ence to subsection 104(6)) for a taxation year or out of the 
capital gains of the trust for the year, if the payment was 
made in the year or the right to the payment was acquired by 
the taxpayer in the year, or 
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(ii) is in respect of an amount designated in respect of the 
taxpayer by the trust under subsection 104(20), 


Proposed Amendment — 248(1 Aroynesnenii a 
, 2003: See under 132.11(4). 


nN 


(j) any transfer of the property for the purpose only of securing a 
debt or a loan, or any transfer by a creditor for the purpose only 
of returning property that had been used as security for a debt or 
a loan, 


(k) any transfer of the property to a trust as a consequence of 
which there is no change in the beneficial ownership of the pro- 
perty, where the main purpose of the transfer is 


(i) to effect payment under a debt or loan, 


(ii) to provide assurance that an absolute or contingent obli- 
gation of the transferor will be satisfied, or 

(iii) to facilitate either the provision of compensation or the 
enforcement of a penalty, in the event that an absolute or 
contingent obligation of the transferor is not satisfied, 


(1) any issue of a bond, debenture, note, certificate, mortgage or 
hypothecary claim, and 


(m) any issue by a corporation of a share of its capital stock, or 
any other transaction that, but for this paragraph, would be a dis- 
position by a corporation of a share of its capital stock; 


Propose 1 Addition — 248(1)“disposition”(n) 


oie man an coe tee or a cancellation of a ce or 
ee or which right, as the 2 


corporation to fore one corporate entity referred to in this — 
ae ey 


ston wi 
subsection 87(1)) to which subsection TTC) mae if 

the issuing corporation and the disposing corporation — 
are described by subsection 87(1 1) as He pane and the _ 
subsidiary, respectively, _ 


 (Cisa foreign merger (within the’ meaning assigned py 
_ subsection 87(8.1)), or ue 


(D) would be foreign merger (within the. meaning as- __ 
- signed © by subsection 87(8.1)) if subparagraph _ 
878. 1)(c)Gi) were read without reference to the words 

: Spat was” oo in a Boney other than ee cos 


(A) the disposing corporation e 
r the security, or - 
i the case where the merger or combination is de- 
sc by. clause (ii)(C 
_ tion receives no consideration for the security other than 
_ property that was, immediately before the merger or 
- combination, owned by the issuing corporation and that, 
2 on a aoe OF combination, becomes eee Of the 


: oe consideration - 


Technical Notes (aay 2010): Second, paragraph (n) is added t to the definition / 
New a ae oe that a be an acquisition ora cancellation of a 
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be, is referred to as the “security”) of the capital stock of a corporation (the “issuing 
corporation”) held by another corporation (the, “disposing corporation”) is considered 
not to be a “disposition” in the case where y a 


* the redemption, acquisition or cancellation occurs as part of a particular merger _ 


or combination of two or more corporations (including the issuing corporatior 


. Yi, 


and the disposing corporation) to form one corporate entity (referred to as the : 


“new corporation”), . 


. the particular merger or combination — i: —. 
_ — is an amalgamation (within the meaning assigned by subsection 87(1) of the 
Act) to which subsection 87(11) does not apply, 
is an ‘amalgamation (within the meaning assigned by subsection 87(1)) to 
which subsection 87(11) applies, if the issuing corporation and the disposing 
corporation are described by subsection 87(11) as the parent and the subsidi- 
ary, respectively, or Po aHe 7 


_ = is a merger or combination of non-resident corporations (referred to in these 
Notes as a “subject merger’) that would be a foreign merger (within the 
meaning assigned by subsection 87(8.1)) if subparagraph 87(8.1)(c)(ii) were 

‘read without’ reference to the words “that was resident in a country other 
than Canada”, and 7 : 


* either 


— the disposing corporation receives no consideration for the security, or 


— in the case of where the particular merger or combination is a subject 
merger, the disposing corporation receives no consideration for the security 
other than property that was, immediately before the particular merger or 
combination, owned’ by the issuing corporation and that, on the foreign 
merger, becomes property of the new corporation. 


In connection with redemptions, acquisitions and cancellations that occur before De- 
cember 24, 1998, see the commentary to new subsection 248(1.1). 


Letter from Dept. of Finance, April 12, 2002: 
Dear [xxx] 


I am writing in reply to your faxed letter dated January 23, 2002 to Mr. Wally Con- 
way in which you expressed concerns about the provisions in the Income Tax Act 
(the “Act”) relating to the cancellation of shares of a predecessor corporation on an 
“amalgamation” (within the meaning of subsection 87(1) of the Act) or on a “foreign 
merger” (within the meaning of subsection 87(8.1)). 


In your letter, you give the following example of a foreign merger: 


1. A corporation (“Canco”) resident in Canada owns all of the outstanding shares of 
a non-resident corporation (“Holdco”). : 


2. Holdco owns all of the outstanding shares of another non-resident corporation 
(“Parentco”). 


3. Parentco owns all of the outstanding shares of another non-resident corporation 
(“Subco”), 


4. Under the foreign corporate law, Subco is merged into Parentco. 


In your letter, you note that you would expect that the relevant foreign law would 
generally deem the shares of Subco held by Parentco to be cancelled for no consider- 
ation on the merger. However, you speculate that it is possible that the law in some 
foreign jurisdictions may deem the consideration for such shares to be the property of 
Subco that would, on the merger, be transferred or otherwise become property of the 
corporate entity formed on the merger. 


Subsection 87(4) of the Act deals with the tax consequences, to a shareholder of a 
corporation, upon an amalgamation involving the corporation where the considera- 
tion received by that shareholder for the disposition of the shares held by that share- 
holder in the capital stock of the corporation consists only of shares of the capital 
stock of another corporation resulting from the merger. Paragraph 95(2)(d) ensures 
that subsection 87(4), with necessary changes to reflect a foreign merger, applies in 
the case of a foreign merger. However, as you note in your letter, subsection 87(4) 
does not apply to a shareholder where that shareholder is itself a corporation that is 
part of the amalgamation or foreign merger. Thus, referring to your example, subsec- 
tion 87(4) would not apply to Parentco in its capacity as a shareholder of Subco. 


In the context of foreign mergers involving foreign affiliates of a taxpayer, if the 
shares are not excluded property (within the meaning of subsection 95(1)), it is possi- 
ble that foreign accrual property income of a foreign affiliate of the taxpayer could 
arise on the merger as a result of the non-applicability of subsection 87(4). Similarly, 
in the context of domestic amalgamations, capital gains or losses could arise on the 
amalgamation as a result of the non-applicability of subsection 87(4). In our view, 
these tax results are unintended. 


We will, therefore, recommend to the Minister of Finance that the Act be amended so 
as to exclude from being a “disposition” for the purposes of the Act a cancellation of 
a share of the capital stock of a corporation (the “issuing corporation”) held by an- 
other corporation (the “disposing corporation”) where ; 


* the cancellation occurred as part of a merger or combination of two or more 


corporations, that included the issuing corporation and the disposing corporation, 
to form one corporate entity (the “new corporation”), ys 
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recommended that this antendm 


Related Provisions: 43(3) — No capital loss on capital interest of trust on payment 
out of trust’s income or gains; 48.1(1) — Gain when small business corporation be- 
comes public; 49(1) — Granting of option is a dispostion; 49(5) — Extension or re- 
newal of option; 49.1 — Satisfaction of obligation is not a disposition of property; 
51(1)(c)— Conversion of convertible property deemed not to be a disposition; 
69(1)(b)(iit) — Deemed proceeds on disposition to a trust where no change in benefi- 
cial ownership; 69(1)(c) — Deemed acquisition at fair market value where disposition . 
with no change in beneficial interest; 70(5) — Deemed disposition on death; 80.03(2), 
(4) — Deemed capital gain on disposition of property following debt forgiveness; 
87(4) — Shares of predecessor corporation; 94(4)(f) [proposed] — Deeming non-resi- 
dent trust to be resident in Canada does not apply to subpara. (f)(i); 95(4.2) — Absorp- 
tive mergers (for FAPI); 104(1) — Reference to trust or estate; 104(5.8) — Transfer 
where para. (f) applies; 107(2), (2.1) —Effect of distribution of property by trust; 
107.4 — Rollover on “qualifying disposition” to a trust; 128.1(1)(b)— Deemed dispo- 
sition of property on becoming resident in Canada; 128.1(4) — Deemed disposition on 
emigration; 148(9)“disposition” — Disposition of life insurance policy; 248(1.1) — 
Parallel rule’ to para. (n) before December 24, 1998; 248(10) — Series of transactions; 
248(25.1) — Where para. (f) applies — continuation of trust; 248(25.2) — Where para. 
(j) applies — trust deemed to be agent. 


History: Subpara. (f)(vi) of the definition “disposition” amended to substitute “plan, a 
registered supplementary unemployment benefit plan or a TESA” for “plan or a regis- 
tered supplementary unemployment benefit plan”, by 2008, c. 28, subsec. 34(2), appli- 
cable to 2009 et seq. 


Subpara. (f)(vi) of the definition “disposition” amended by 2007, c. 35, subsec. 123(1), 
to add “a registered disability savings plan,”, applicable to 2008 et seq. 


Para. (c) amended by 2005, c. 30, subsec. 17(2) to replace “(f), (g) or (k)” with “(f) or 
(k)”, applicable to dispositions that occur after 2004. 


Para. (g) repealed by the said c. 30, subsec. 17(3), applicable to dispositions that occur 
after 2004. The para. formerly read: 


(g) any transfer of the property where 


(i) the transferor is a trust governed by a registered retirement savings plan 
or a trust governed by a registered retirement income fund, 


(ii) the transferee is a trust governed by a registered retirement savings plan 
or a trust governed by a registered retirement income fund, 


(iii) the annuitant under the plan or fund that governs the transferor is also 
the annuitant under the plan or fund that governs the transferee, 


(iv) the transferee held no property immediately before the transfer (other 
than property the cost of which is not included, for the purposes of this Act, 
in computing a balance of undeducted outlays, expenses or other amounts in 
respect of the transferee), 


(v) the transferee does not file a written election with the Minister on or 
before the filing-due date for its taxation year in which the transfer is made 
(or on such later day as is acceptable to the Minister) that this paragraph not 
apply, and : 


(vi) the transfer results, or is part of a series of transactions or events that 
results, in the transferor ceasing to exist and, immediately before the time of 
the transfer or the beginning of that series, as the case may be, the transferee 
never held any property or held only property having a nominal value, 


The definition “disposition” added to subsec. 248(1) by 2001, c. 17, subsec. 188(5), 
applicable to transactions and events that occur after December 23, 1998, except that 
paras. (f) and (g) shall not apply for the purposes of the Act (other than s. 107.4) toa 
transfer of property, that occurred before 2000, by a trust governed by. a registered 
retirement savings plan to a trust governed by a registered retirement income fund (or 
to a transfer by a trust governed by a registered retirement income fund to.a trust gov- 
erned by a registered retirement savings plan) unless the transferee trust files a written 
election with the Minister of National Revenue on or before the filing-due date for its 
taxation year in which the transfer is made (or on such later day as is acceptable to the 
Minister) that para. (f) or (g), as the case may be, of that definition apply. 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-96R6: Options 
to acquire shares, bonds or debentures and by trusts to acquire trust units; IT-102R2: 
Conversion of property, other than real property, from or to inventory; IT-124R6: Con- 
tributions to registered retirement savings plans; IT-125R4: Dispositions of resource 
properties; IT-126R2: Meaning of “winding-up”; IT-133: Stock exchange. transac- 
tions — date of disposition of shares; IT-146R4: Shares entitling shareholders to 
choose taxable or capital dividends; IT-170R: Sale of property, — when included in 
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income computation; IT-182: Compensation for loss of business income or property 
used in a business; IT-218R: Profit, capital gains and losses from the sale of real estate, 
including farmland and inherited land and conversion of real estate from capital. pro- 
perty to inventory and vice versa; IT-220R2: Capital cost allowance — proceeds of dis- 
position of depreciable property; IT-334R2: Miscellaneous receipts; IT-444R: Corpora- 
tions — involuntary’ dissolutions;' IT-448: Dispositions — changes in terms of 
securities; IT-488R2: Winding-up of 90%-owned taxable: Canadian corporations 
(archived); IT-505: Mortgage foreclosures and conditional sales repossessions 
(archived). 

1.T. Technical News: 3. (loss utilization within a corporate group); 7 (revocable 
living trusts, protective trusts, bare trusts); 14 (changes in terms of debt obligations); 15 
(tax consequences of the adoption of the “euro” currency); 39 (settlement of a share- 
holder class action suit). 

CRA Audit Manual: 16.2.5: Bare trusts. 

Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee corpora- 
tion — mortgagee’s requirements sole reason for transfer; ATR-54: Reduction of paid- 
up capital. 


“dividend” includes a stock dividend (other than a stock dividend 
that is paid to a corporation or to a mutual fund trust ne a non- 
resident corporation); | 

Related Provisions: 15(1)(b), 15(1.1) — No shareholder-benefit income inclusion 
unless stock dividend; 15(3), (4)— Interest or dividend on income bond or debenture; 
52(3) — Cost of stock dividend; 55(2) — Capital gains stripping — Deemed dividend; 
82(1) — Dividend from resident corporation — income inclusion; 84 — Deemed divi- 
dend; 90(1) — Dividend from non-resident corporation included in income; 90(2) — 
Deemed dividend from foreign affiliate; 90(3) — Amounts deemed not to be dividend 
from foreign: affiliate; 93(1) — Election re disposition of share in foreign affiliate; 
96(1.11)(b) — SIFT partnership distribution deemed to be dividend; 104(16) — SIFT 
trust distribution deemed to be dividend; 120.4(1)‘split income” — Certain capital 
gains deemed to be dividends; 120.4(4), (5) — Certain capital gains deemed to be taxa- 
ble dividends for split-income rules; 128.1(1)(c.1), (c.2) — Deemed dividends on cor- 
poration becoming resident in Canada; 137(4.2) — Credit unions — deemed interest 
deemed not tobe a dividend; 139:1(4)(f)— Deemed dividend on demutualization of 
insurance corporation; 139.2 — Deemed dividend on distribution by mutual holding 
corporation; 212.2 — Deemed dividend on surplus strip to non-resident insurer; 258 — 
Certain amounts deemed to be or not to be dividends. 


History: “Dividend” substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(1), 
applicable to stock dividends paid to a corporation or to a mutual fund trust 


(a) after May 23, 1985 and before 1991, where the corporation or trust, as the case 
may be, so elected by. notifying the Minister of National Revenue in writing before 
July 1991, and 


(b) in any other case, after 1990, 


and, notwithstanding subsecs. 152(4) to (5), such assessments of tax, interest and pen- 
alties shall be made as are necessary to give effect to an election by a taxpayer pursuant 
to paragraph (a) above. “Dividend” formerly read: 


“dividend” includes a stock dividend; 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-88R2: Stock dividends; IT-243R4: Dividend refund to private corporations. 


“dividend rental arrangement” of a person means any arrange- 
ment entered into by the person where it may reasonably be consid- 
ered that 


(a) the main reason for the person entering into the arrangement 
was to enable the person to receive a dividend on a share of the 
capital stock of a corporation, other. than a, dividend on a.pre- 
scribed share or a share described in paragraph (e) of the defini- 
tion “term preferred share” in this subsection or an amount 
deemed to be received as a dividend on a share of the capital 
stock of a corporation, by reason of subsection 15(3), and 


(b) under the arrangement someone other than that person bears 
the risk of loss or enjoys the opportunity for gain or profit with 
respect to the share in any material respect, 
and for greater certainty includes any arrangement under which 

(c) a corporation at any time receives on a particular share a tax- 
able dividend that would, but for subsection 112(2.3); be deduct- 
ible in computing its taxable income or taxable income earned in 
Canada for the taxation year that includes that time, and 


(d) the corporation is obligated to pay to another person an 
amount as compensation for 
(i) that dividend, 


(ii) a dividend on a share that is identical to the particular 
share, or 


S. 248(1) div 


(iii) a dividend on a share that, during the term of the ar- 
rangement, can reasonably be expected to provide to a holder 
of the share the same or substantially the same proportionate 
risk of loss or opportunity for gain as the particular share, 


that, if paid, would be deemed by subsection 260(5) to have 
been segeabs by that shine aA as a taxable dividend; 


Sy inl for eater 6 sn any Seniee under” 


(ja orporition at any time t receives on a a particular shel a 
taxable dividend that would, if this Act were read without: 
reference to subsection 112(2.3), ‘be deductible in comput- _ 
ing its taxable income or taxable income earned in cetmeand 
for the taxation: year that includes that time, and » 


(ii) the corporation ora partnership of which the corpora- 
‘ion ‘obligated to Ve to another | rac ag or 
“partnership an amount =~ i 


(A) that i is compensation for 
“(1) the dividend described in subparagraph ay" 


_ (UD a dividend ona share Lay is dag ote to the ar ¥ 
ticular share, of) - 


(Il) a dividend on a share that, inte the term of. 
the arrangement, can reasonably : be expected to pro- 
vide to a holder of the share the same or substantially 
the same proportionate risk of loss or opportunity. for 
gain as th particular share, and 7 
“B) that, if paid, “would be “deemed by. subsection 
_ 260(5.1) to have been received by that other person or 
“partnership, as'the case may be, as a taxable dividend; ~ 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
148(3), will amend the definition “dividend rental arrangement” in subsec. 248(1) to 
read as above, applicable (per subsec. 148(27) of the draft el ella: 


(ay to arrangements made after December 20, 2002; and” 


- (b) fo an arrangement made after November 2, 1998 and before December a1, 
2002 if the parties to the arrangement jointly so elect in writing and file the 
election with the Minister of National Revenue within 90 days after this draft , 
legislation i is assented to, except that the reference to “subsection 260(5.1)” in cl. 
Aiken of the definition, as amended, is to be, in the application of that defini- 

8 arrangements made before, 2 eo as sor eertion 


For whee made after 2001 and oe eae a, 2002, othe: than an ar- 
rangement to which para. (b) above applies, the pone of ae Ge te Me pipet 
ao subpara ( ui) i is to be read as follows: ~ 


, if paid, would be deemed by subsection 026s D to have been ‘feceived 
hat other person as a taxable dividend. - 


Technical Notes (July 2010): A “dividend rental salon is, in general 
terms, an arrangement under which one person receives a dividend on a share. that 
has been borrowed from another person who retains the risk of loss or opportunity 
for gain fr fluctuations in the share value. To clarify its application where a part- 
nership is a party to the arrangement, the definition i is peer ane amended, its 
language is also updated i in certain respects. 
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Under the amended definition, the “person” who is the subject of the arrangement — 


that is, the person who enters into the arrangement in order to receive a dividend — 
may be a partnership or a person as otherwise defined. — 


Existing paragraph (c) of the defi nition ‘ensures that the deionicn Pe an ar- 


rangement under which a corporation receives a taxable dividend that would be de- 
ductible but for subsection 112(2.3), and is obligated to make dividend compensation 2 


payments, This paragraph is replaced by new paragraph (b), which adds to. the ar- 
rangements described one in which it is not the corporation receiving the dividend 
that is obligated to make *the compensation payment, but wather a Pees etD of 
which the corporation isamember, 


At first reading, new paragraph (b) may seem asymmetrical, in that it expressly coy- 


ers the case where a partnership is obligated to make the compensation payment, but _ 


not the case where a partnership receives the taxable dividend. In fact, the paragraph — 
covers both: since in the latter case the corporate partner is itself already considered 
to receive the dividend, it is not as else to adda reference to the |S eee ae in hag 
regard. 

The reference to “subsection 260(5)” in this definition is replaced with “subsection 
260(5.1)” consequential to the amendments to section 260. This amendment applies _ 
to paragraph (d) of the former definition and clause (b)Gi)B) ‘of the amended 
definition. 


The amendment to paragraph (d) of the former definition applies between J anuary 1, 
2002 and December 20, 2002 unless an election noted below is filed. 


The amended definition applies to arrangements made after December 20, 2002; it 
also applies to an arrangement made after November 2, 1998 and before the day after 
December 20, 2002, if the parties jointly elect in writing filed with the Minister of 
National Revenue within 90 days after this Act has been assented to, except that 
before 2002 the reference to “subsection 260(5.1)” in the amended definition should 
be read as “subsection 260(5)”. 


Related Provisions: 82(1)(c) — Taxable dividends received; 112(2.3) — Intercor- 
porate dividends — where no deduction permitted; 126(4.2) — No foreign tax credit 
on short-term securities acquisitions; 260(6.1) — Deductible amount under securities 
lending arrangement. 

History: That portion of the definition “dividend rental arrangement” after para. (b) 
added by 1995, c. 21, subsec. 74(1), applicable to dividends received at any time by a 
corporation on shares acquired 


(a) before that time and after April 1989, where the corporation so elects by notify- 
ing the Minister of National Revenue in writing before 1996; and 
(b) before that time and after June 1994, in any other case. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada. 


“eligible capital amount” has the meaning assigned by subsection 
14(1); 


“eligible capital expenditure” has the meaning assigned by sub- 
section 14(5); 


“eligible capital property” has the meaning assigned by section 
54; 


“eligible dividend” has the meaning assigned by subsection 89(1); 


History: “Eligible dividend” added to subsec. 248(1) by 2007, c. 2, s. 52, applicable to 
taxation years that end after 2005. 


“eligible funeral arrangement” has the meaning assigned by sub- 
section 148.1(1); 


Related Provisions: 248(1)‘disposition’(f)(vi) — Rollover from one trust. to 
another. 


History: “Eligible funeral arrangement” added by 1995, c. 21, s. 65, applicable after 
1992. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


“eligible relocation” means a relocation of a taxpayer where 
(a) the relocation occurs to enable the taxpayer 


(i) to carry on a business or to be employed at a location in 
Canada (in section 62 and this subsection referred to as “the 
new work location’), or 


(ii) to be a student in full-time attendance enrolled in a pro- 
gram at a post-secondary level at a location of a university, 
college or other educational institution (in section 62 and in 
this subsection referred to as “the new work location’), 


(b) both the residence at which the taxpayer ordinarily resided 
before the relocation (in section 62 and this subsection referred 
to as “the old residence”) and the residence at which the tax- 
payer ordinarily resided after the relocation (in section 62 and 
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this subsection referred to as “the new residence’’) are in Can- 
ada, and 
(c) the distance between the old residence and the new work lo- 
cation is not less than 40 kilometres greater than the distance 
between the new residence and the new work location 
except that, in applying subsections 6(19) to (23) and section 62 in 
respect of a relocation of a taxpayer who is absent from but resident 
in Canada, this definition shall be read without reference to the 
words “in Canada” in subparagraph (a)(i), and without reference to 
paragraph (b); 


Proposed Amendment — 248(1 )“eligible relocation” 


“eligible relocation” means a relocation of a taxpayer in 
of which the following apply: 


Doe mes relocation occurs to enable the taxpayer 


ae ’) that is, except if the taxpayer. is sbacat irom b but 
resident in Canada, in Canada, or 


(ii) to be a student in full-time attendance dcrotied ina pre 
gram at a post-secondary level at a location of a ‘university 

_ college or other educational institution (in section 62 and in 
__ this definition referred to as “the new work location” 


(b) the taxpayer ordinarily resided before the relocation at a 
residence (in section 62 and this definition referred to as “the 
old residence”) and ordinarily resided after the relocation at 
residence (in section 62 and this definition referred to as. a ABSa a 
new residence’), 


(c) except if the taxpayer is absent from but resideile in Cai ‘ 
ada, both the old residence and the new residence are in Can- 
ada, and : 


(d) the distance between the old moa and Aas new oan 3 
location is not less than 40 kilometres greater than the distance _ 
between the new residence and the new work location; 


Application: The October 31, 2011 draft legislation, subsec. 55(1), will amend the 
definition “eligible relocation’ in subsec. 248(1) to read as above, mre. taxa- 
tion years that end after October 31, 2011. 


Technical Notes: The definition “eligible relocation” in subsection 248(1) applies 
for the purpose of the deduction of expenses under section 62 in respect of a move — 
from an “old residence” to a “new residence”. The definition is amended to clarify 
that, in order to claim these expenses, an individual who is absent from, but resident 
in, Canada must, like other individuals, ordinarily reside before the relocation atthe — 
old residence and after the relocation at the new residence. ot 


Related Provisions: 6(19)-(22) — Employer subsidy of housing loss; 6(23) — Em- 
ployer-provided mortgage subsidy is taxable; 62 — Deduction for moving expenses. 


History: “Eligible relocation” added to subsec. 248(1) by 1999, c. 22, subsec. 80(12), 
applicable to all taxation years. 


Selected Cases [subsec. 248(1)“eligible relocation”): Lund v. R., [2010] 5 
C.T.C. 2062 (TCC) (Test to determine “eligible relocation” based on distance, not least 
amount of time to drive). 


Interpretation Bulletins: IT-178R3: Moving expenses. 
1.T. Technical News: 6 (road distance to be used instead of “as the crow flies”). 
Forms: T1-M: Moving expenses deduction. 


“employed” means performing the duties of an office or 
employment; 

Selected Cases [subsec. 248(1)“employed”]: Boardman v. R., [1979] C.T.C. 
159 (FCTD) (Taxpayer held to be an employee despite contract ascribing independent 
contractor status). 


“employee” includes officer; 
Related Provisions: 248(1)“employment” — Further meaning of “employee”. 


Selected Cases [subsec. 248(1)“employee”]: Grohne vy. Canada, [1989] 1 
C.T.C. 434 (FCTD) (Director/shareholder and president receiving shares below fair 
market value did not receive benefit in respect of office or employment). 
Interpretation Bulletins: IT-525R: Performing artists. 

CRA Audit Manual: 27.11.0: Employed vs. self-employed; 40.13.8: Sector 
profiles — drywail contractors — employee vs. self-employed contractor. 


Forms: CPT-1: Request for a ruling as to the status of a worker under the Canada 
Pension Plan or Employment Insurance Act; RC4100: Employee or Self-Employed?. 
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“employee benefit plan” means an arrangement under which con- 
tributions are made by an employer or by any person with whom 
the employer does not deal at arm’s length to another person (in this 
Act referred to as the “custodian” of an employee benefit plan) and 
under which one or more payments are to be made to or for the 
benefit of employees or former employees of the employer or per- 
sons who do not deal at arm’s length with any such employee or 
former employee (other than a payment that, if section 6 were read 
without reference to subparagraph 6(1)(a)(1i) and paragraph 6(1)(g), 
would not be required to. be included in computing the income of 
the recipient), but does not include any portion of the arrangement 
that is 


os. ot persons who do. not de 1 at arm’: sl ke with oe afb coe 


par. graph 61Ne), would not be required to be. included in.com- . 
i ; yeeh.2 or former 


employee), but suis not include nee portion of 
that i ean 


opening Wels if ihe! dicfitition* supioves benefit nore in ee sa to ete ne 
aah und to have come into force on Novempet 1, oe my 


puting the income of the recipient or an employee or former tik under section 
6 (read without reference to subparagraph 6(1)(a)(ii) or ane oe g)) does not 
cause a plan to be an. employee. benefit plan. | aes 


(a) a fund, plan or trust referred to in subparagraph 6(1)(a)(i) or 
paragraph 6(1)(d) or (f), 


(b) a trust described in paragraph 149(1)(y), 
(c) an employee trust, 


(c.1) a salary deferral arrangement, in respect of a taxpayer, 
under which deferred amounts are required to be included as be- 
nefits under paragraph 6(1)(a) in computing the taxpayer’s 
income, 


(c.2) a retirement compensation arrangement, 


(d) an arrangement the sole purpose of which is to provide edu- 
cation or training for employees of the employer to improve 
their work or work-related skills and abilities, or 


(e) a prescribed arrangement; 


Related Provisions: 6(1)(g) — Amount received from EBP taxable; 12(11) — Defi- 
nitions — “investment contract”; 32.1 — Deductions to employer re EBP; 75(3)(a) — 
Reversionary trust rules do not apply to EBP; 94(1)exempt foreign trust’(f) [pro- 
posed] — EBP excluded from non-resident trust rules; 104(6)(a.1) — Deduction in 
computing income of EBP; 104(13)(b) — Income inclusion to trust; 107.1(b) — Distri- 
bution of property by EBP deemed at cost amount; 108(1)“trust’(a) — “trust” does not 
include an EBP for certain purposes; 128.1(10)“excluded right or interest”(a)(v) — No 
deemed disposition of rights on emigration; 212(17) — No non-resident withholding 
tax on payments from EBP. 


History: “Employee benefit plan” amended by 2010, c. 25, subsec. 69(1), applicable 
after 2009. It formerly read: 


“employee benefit plan” means an arrangement under which contributions are 
made by an employer or by any person with whom the employer does not deal at 
arm’s length to another person (in this Act referred to as the “custodian” of an 
employee benefit plan) and under which one or more payments are to be made to 
or for the benefit of employees or former employees of the employer or persons 
who do not deal at arm’s length with any such employee or former employee 
(other than a payment that, if section 6 were read without reference to subpara- 


at, if sec- 
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graph 6(1)(a)(ii) and paragraph 6(1)(g), would not be required to be included in 
computing the income of the recipient), but does not include 


(a) a fund or plan referred to in subparagraph 6(1)(a)(i) or paragraph 6(1)(d) 
or (f), 
(b) a trust described in paragraph 149(1)(y), 
(c) an employee trust, : 
(c.1) a salary deferral arrangement, in respect of a taxpayer, under which 
deferred amounts are required to be included as benefits under paragraph 
6(1)(a) in computing the taxpayer’s income, 
(c.2) a retirement compensation arrangement, 
(d) an arrangement the sole purpose of which is to provide education or 
training for employees of the employer to improve their work or work-re- 
lated skills and abilities, or 
(e) a prescribed arrangement; 
Para. (e) of “employee benefit plan” substituted by 1994, c. 21, subsec. 7), applica- 
ble after 1979. That para. formerly read: 
(e) a prescribed fund or plan; 
Selected Cases [subsec. 248(1)“employee benefit plan”]: Canada v. Chrysler 
Canada Ltd. (No. 3), {1992} 2 C.T.C. 95 (FCTD) (Employee stock ownership i was 
“stock option” under s. 7, not “employee benefit plan”). 
Regulations: 6800 (prescribed plan, prescribed arrangement). 
Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


Advance Tax Rulings: ATR-17: Employee benefit plan — purchase of company 
shares; ATR-21: Pension benefit from an unregistered pension plan. 


“employee life and health trust” has the meaning assigned by sub- 
section 144.1(2); 


History: “Employee life and health trust” added by 2010, c. 25, subsec. 69(4), applica- 
ble after 2009. 


“employee trust” means an arrangement (other than an employees 
profit sharing plan, a deferred profit sharing plan or a plan referred 
to in subsection 147(15) as a “revoked plan”) established after 1979 


(a) under which payments are made by one or more employers 
to a trustee in trust solely to provide to employees or former 
employees of 


(i) the employer, or 


(ii) a person with whom the employer does not deal at arm’s 
length, 


benefits the right to. which vests at the time of each such pay- 
ment and the amount of which does not depend on the indivi- 
dual’s position, performance or compensation as an employee, 


(b) under which the trustee has, since the commencement of the 
arrangement, each year allocated to individuals who are benefi- 
ciaries thereunder, in such manner as is reasonable, the amount, 
if any, by which the total of all amounts each of which is 


(i) an amount received under the ‘arrangement by the trustee 
in the year from an employer or from a person with whom 
the employer does ‘not deal at arm’s length, 


(ii) the amount that would, if this Act were read without ref- 
erence to subsection 104(6), be the income of the trust for the 
year (other than a taxable capital gain from the disposition of 
property) from a property or other source other than a busi- 
ness, or 


(iii) a capital gain of the trust for the year from the disposi- 
tion of property 
exceeds the total of all amounts each of which is 


(iv) the loss of the trust for the year (other than an allowable 
capital loss from the disposition of property) from a property 
or other source other than a business, or 


(v) a capital loss of the trust for the year from the disposition 
of property, and 


(c) the trustee of which has elected to qualify the arrangement as 
an employee trust in its return of income filed within 90 days 
from the end of its first. taxation year; 
Related: Provisions: 6(1)(h) — Amounts received from employee trust taxable; 
104(6)(a) — Deduction in computing income of employee trust; 107.1(a) — Distribu- 
tion of property by employee trust deemed at FMV; 108(1)“trust’’(a) — “trust” does 
not include an employee trust for certain purposes; 128.1(10)‘‘excluded right or inter- 
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est”(e)(i) — No deemed disposition on emigration; 212(17) — No non-resident with- 
holding tax on payments from employee trust; 248(1)“disposition’”(f)(vi) — Rollover 
from one trust to another. 


Interpretation Bulletins: IT-502: Employee benefit plans and employee trusts. 


“employees profit sharing plan” has the meaning assigned by 
subsection 144(1); 


“employer’’, in relation to an officer, means the person from whom 
the officer receives the officer’s remuneration; 

Related Provisions: 6(2) — Definition of “employer” for automobile standby 
charge, 6(17)— Extended definition for disability insurance top-up payments; 
80.4(1)(b) (i) — Definition of “employer” for employee loans; 81(3)(c) — Definition of 
“employer” for municipal officer's expense allowance; 207.6(3)(a) — Definition of 
“employer” for incorporated employee/RCA rules; 252.1 — Application of pension 
rules where union is employer. 


“employment” means the position of an individual in the service of 
some other person (including Her Majesty or a foreign state or sov- 
ereign) and “servant” or “employee” means a person holding such 
a position; 

Selected Cases [subsec. 248(1)“employment”]: Scott v. Canada, [1991] 1 
C.T.C. 395 (FCTD) (Options received by director in recognition of services rendered 
received in respect of employment; director can be considered employee without re- 
ceiving remuneration for services). 


Interpretation Bulletins: IT-525R: Performing artists. 


Forms: CPT-1: Request for a ruling as to the status of a worker under the Canada 
Pension Plan or Employment Insurance Act. 


“estate” has the meaning assigned by subsection 104(1); 


Related Provisions: 128(1)(b) — Where corporation bankrupt; 128(2)(b) — Where 
individual bankrupt. 


“estate of the bankrupt” has the same meaning as in the Bank- 
ruptcy and Insolvency Act; 


History: The definition “estate of the bankrupt” added by 1995, c. 21, subsec. 43(2), 
applicable to taxation years that end after February 21, 1994. 


“excessive eligible dividend designation” has the meaning as- 
signed by subsection 89(1); 


History: “Excessive eligible dividend designation” added to subsec. 248(1) by 2007, 
c. 2, s. 52, applicable to taxation years that end after 2005. 


“exempt income” means property received or acquired by a person 
in such circumstances that it is, because of any provision of Part I, 
not included in computing the person’s income, but does not in- 
clude a dividend on a share or a support amount (as defined in sub- 
section 56,1(4)); 
Related Provisions: 81— Amounts not included in income; 149 — Exempt 
taxpayers. 
History; The definition “exempt income” in subsec. 248(1) amended by 1997, c. 25, 
subsec. 71(1), applicable after 1996. It formerly read: 
“exempt income” means money or property received or acquired by a person in 
such circumstances that it is, by reason of any provision in Part I, not included in 


computing the person’s income, but for greater certainty does not include a divi- 
dend on a share; 


“farm loss” has the meaning assigned by subsection 111(8); 
Related Provisions: 31(1), (1.1), 248(1) — Definition of “restricted farm loss”: 
111(9) — Farm loss where taxpayer not resident. in Canada. 


History: “Farm loss” added by 1984, c. 1, subsec. 104(2), applicable to 1983 et seq. 


“farming” includes tillage of the soil, livestock raising or exhibit- 
ing, maintaining of horses for racing, raising of poultry, fur farm- 
ing, dairy farming, fruit growing and the keeping of bees, but does 
not include an office or employment under a person engaged in the 
business of farming; 


Related Provisions: 28-31 — Rules for computing income from farming. 


Selected Cases [subsec. 248(1)“farming”]: Zinhorn Creek Vineyards Ltd. y. R., 
[2006] 1 C.T.C. 2096 (TCC) (Wine business was farming); Levy v. MNR, [1990] 2 
C.T.C. 83 (FCTD) (Member of syndicate that bred and raced horses held to be in farm- 
ing business despite not actively participating); Juster v. R., [1974] C.T.C. 681 (FCA) 
(Horse trader held to be engaged in farming); Maber v. MNR, [1971] C.T.C. 866 
(FCTD) (After selling large part of ranch, taxpayer making improvements and con- 
structions on remaining land in preparation for cattle ranching held engaged in continu- 
ation of original activity). 
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Interpretation Bulletins: IT-156R: Feedlot operators (archived); IT-268R3; Inter 


vivos transfer of farm property to child; IT-433R: Farming or fishing — use of cash 
method. 


CRA Audit Manual: 27.12.0: Farming and fishing income; 29.4.0: Farm losses and 
restricted farm losses. 


ion” has the meaning ae 


al credit union” 


5 


order of the Governor in Council. 


“filing-due date” for a taxation year of a taxpayer means the day 
on or before which the taxpayer’s return of income under Part I for 
the year is required to be filed or would be required to be filed if tax 
under that Part were payable by the taxpayer for the year: 

Related Provisions: 150(1) — Due dates for filing returns; Interpretation Act 26 — 
Deadline on weekend or holiday extended to next business day. 


History: The definition “filing-due date” added by 1996, c. 21, subsec. 60(2), applica- 
ble after 1993. 


Application Policies: SR&ED 2004-02R5: Filing requirements for claiming 
SR&ED. 


“fiscal period” — [Repealed] 
History: The definition “fiscal period” repealed by 1996, c. 21, subsec. 60(1), applica- 
ble to fiscal periods that begin after 1994. It formerly read: 


“fiscal period” means the period for which the accounts of the business of the 
taxpayer have been ordinarily made up and accepted for purposes of assessment 
under this Act and, in the absence of an established practice, the fiscal period is 
that adopted by the taxpayer, but no fiscal period may exceed 


(a) in the case of a corporation, 53 weeks, and 
(b) in the case of any other taxpayer, 12 months, 


and no change in a usual and accepted fiscal period may be made for the pur- 
poses of this Act without the concurrence of the Minister; 


Selected Cases [248(1)“fiscal period”]: Bishay v. MNR, [1996] 1 C.T.C. 2286 
(FCTD) (Unilateral change of year-end by taxpayer prohibited). 


“fishing” includes fishing for or catching shell fish, crustaceans and 
marine animals but does not include an office or employment under 
a person engaged in the business of fishing; 

Related Provisions: 28 — Election to report fishing income on cash basis; 
70(9)-(9.31), | 73(3)-(4.1) — Intergenerational rollover _ of fishing property; 
110.6(2.2) — Capital gains exemption — qualified fishing property. 

Interpretation Bulletins: IT-433R: Farming or fishing —use of cash method. 
CRA Audit Manual: 27.12.0: Farming and fishing income. 


“flow-through share” has the meaning assigned by subsection 
66(15); 

History: The definition “flow-through share” added to subsec, 248(1) by 1998, c. 19, 
subsec. 239(6), applicable after November 1994. 


“foreign accrual property income” has the meaning assigned by 
section 95; 

Related Provisions: 95(1)“foreign accrual property income”, 95(2) — Definition. 
History: “Foreign accrual property income” enacted by 2011, c. 24, subsec. 72(4), 
applicable to taxation years that begin after 2006. ; 
“foreign affiliate” has the meaning assigned by subsection 95(1); 
Interpretation Bulletins: IT-343R: Meaning of the term “corporation”; IT-119R4: 
Debts of shareholders and certain persons connected with shareholders. 


“foreign currency” means currency of a country other’ than 
Canada; 


Related Provisions: 261(5)(g) — Functional currency reporting. 
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History: “Foreign currency” enacted by 2001, c: 17, subsec. 188(5), applicable after 
June 27, 1999. 


“foreign currency debt” has the meaning assigned by subsection 
111(8); 

History: “Foreign currency debt” added, to subsec, 248(1). by 2009, .c.,2, subsec. 
176(4), applicable after 2005. 


“foreign exploration and development expenses”’ has the mean- 
ing assigned by subsection 66(15); 


“foreign resource expense” has the meaning assigned by subsec- 
tion 66.21(1); 


History: “Foreign resource expense” added to s. 248(1) by 2001, c. 17, subsec. 188(5), 
applicable after 2000. 


“foreign resource pool expenses” of a taxpayer means. the tax- 
payer’s foreign resource expenses in respect of all countries and the 
taxpayer’s foreign exploration and development expenses; 


History: “Foreign resource pool expenses” added to s. 248(1) by 2001, c. 17, subsec. 
188(5), applicable after 2000. 


“foreign resource property” has the meaning assigned. by subsec- 
tion 66(15), and a foreign resource property in ranneet of a country 
means a foreign resource property. that is 


(a) a right, licence or privilege to'explore for, drill for or take 
petroleum, natural gas or related hydrocarbons in that country, 


(b) a right, licence or privilege to 
(i) store underground petroleum, natural gas or related hydro- 
carbons in that country, or 
(ii) prospect, explore, drill or mine for minerals in a mineral 
resource in that country, 
(c) an oil or gas well in that country or real property in that 
country the principal value of which depends on its petroleum or 
ae gas content ee not ny usetel susie property), 


us ae 


254(1), will amend para. (c) of the delichtion: “foreign resource property” in subsec. 
248(1) by substituting “real or immovable prope: ae for “real property”’, 
force on Royal Assent. . 
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(d) a rental or royalty computed by reference to the amount or 
value of production from an oil or gas well in that country or 
from a natural accumulation of petroleum or natural gas in that 
country, 


(e) a rental or royalty computed by reference to the amount or 
value, of production from a mineral resource in that country, 


ly 


it to. a rente 


‘royalty i buble ree or Rt 
tion from the well or accumulation, — 
any right to a rental or royalty comput 


amount or value of production from a mineral resource in that — 


royalty has an interest i 
a rahe 20% ° 


ee if ne Payel oa the oes, 
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Technical Notes (July 2010): The definition “foreign 1 resource nou in a ib : 
section 248(1) is structured to parallel the definition “Canadian resource property” in 


2 - birt, subsec. 


to come into 


S..248(1) for 


subsection 66(15), with the necessary modifications to reflect the location of the pro- 
perty outside Canada. This definition is amended, effective for property acquired af- 

1002, a au adanviee of Bpataes to the ie iti J 
resource eproperty po 5 oo 2 


(f).a real property in that country the Be value of which 
depends upon its mineral resource content (but not including de- 
preciable property), or 


— Proposed Amendment — 248(1)“foreign resource 
property"(f) 

Application: The July 16, 2010 draft legislation (Part 2—bijuralism), s “Subsec. 

254(2), will amend para. (f) of the definition “foreign resource Property” in subsec. 

248(1) by substituting © ‘real or immovable PP ee for’ ‘Teal Property’, to come into 


(g).a, right to or interest in any property described in any of 
paragraphs (a) to (f), other than such a right or interest that the 
Ee has oe reason oe being. a ae of a trust; 


“property"(9) (h) . 
- ) Or an interest in — or for civil law a oe toc ‘Or! 
Vince any property. described in any of paragraphs (a) to (e), 
f than a right or an interest in mie = has copes 


y 
‘partnership, oe 8 
~ (hb) an interest in real iGperty ee in ol ari © or a 
] right i in an immovable described in that paragraph, other 
than an interest or a right that the taxpayer has because the _ 
_. is 2 beneficiary under a Hust or a member oO a 
" partnership; — 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec, 


254(2), will amend para. (g) of the definition “foreign resource property” in subsec. 
248(1) to read as above, and add para. (h), to come into force on Royal Assent, 


Technical Notes (July 2010): See under 12(4). 


History: “Foreign resource property” amended by 2001, c. 17, subsec. 188(1), spied: 
ble after 2000. It formerly read: 


“foreign resource property” has the meaning assigned by subsection 66(15); 


“foreign retirement arrangement” means a prescribed plan or 
arrangement; 

Related Provisions: 12(11) — Definitions — “inyestment contract”; 56(12) — 
Deemed distribution from FRA included in income; 81(1)(r) — Exemption for income 
from FRA; 94(1)“exempt foreign trust’’(e) — Arrangement excluded from non-resident 
trust rules; 108(1)“trust’’(a) — “trust” does not include an FRA for certain purposes; 
128.1(10)“excluded right or interest’’(a)(x) — No deemed disposition on emigration. 


History: “Foreign retirement arrangement” enacted by 1994, c. 7, Sch. Il (1991, c. 49), 
subsec. 192(14), applicable to 1990 et seq. 

Regulations: 6803 (prescribed plan or arrangement is U.S. IRA). 

1.T. Technical News: 43 (taxation of Roth IRAs). 


“former business property” of a taxpayer means a capital pro- 
perty of the taxpayer that was used by the taxpayer or a person re- 
lated to the taxpayer primarily for the purpose of gaining or produc- 
ing income from a business, and that was real property of the 
taxpayer or an interest of the taxpayer in real property, but does not 
include 


_ Proposed Amendment _ 248(1 )“former business 
- property” opening words . 


‘fornien business propert respect of a. taxpayer, means a 
capital property of the taxpayer that was used by the taxpayer or a 
person related to the taxpayer primarily for the purpose of gaining 
or producing income from a business, and that was real or immov- — 
able property of the taxpayer, an interest of the taxpayer in real — 
property, a right of the taxpayer in an immovable or a property 
that is the subject of a valid election under subsection 13(4. 2); but 
does not include © 
Application: The July 16, 2010 draft Jegislation (Part 1 — technical), subsec. _ 
148(10), will amend the opening words of the definition “former business property” 
in subsec. 248(1) to read as above, applicable in respect of Bis PesoRS and termina- 
tions that occur after December 20, 2002. a 


1641 


S. 248(1) for 


Technical Notes (July 2010): The definition “former business property” in sub-— : 
section 248(1) describes properties the voluntarily disposition of which by a taxpayer — 


are eligible for elections under subsections 13(4) and 44(1) to defer the recap 
depreciation and capital gains. Subject to certain exceptions, a former busine 


perty is generally real property or an interest in real property used primarily in a_ : 
business. The definition is amended, applicable after December 20, 2002, to include _ 


a franchise, concession or license for a limited period that is wholly attributable to 
the carrying on of a business in a fixed place and that is the subject of a valid election 
under new subsection 13(4.2). For further information, refer to the commentary to. 
new subsections 1342) and (43) 4) Mo 


(a) a rental property of the taxpayer, 
(b) land subjacent to a rental property of the taxpayer, 


(c) land contiguous to land referred to in paragraph (b) that is a 
parking area, driveway, yard or garden or that is otherwise nec- 
essary for the use of the rental property referred to therein, or 


(d) a leasehold interest in any property described in paragraphs 

(a) to (c), 
and, for the purpose of this definition, “rental property” of a tax- 
payer means real property owned by the taxpayer, whether jointly 
with another person or otherwise, and used by the taxpayer in the 
taxation year in respect of which the expression is being applied 
principally for the purpose of gaining or producing gross revenue 
that is rent (other than property leased by the taxpayer to a person 
related to the taxpayer and used by that related person principally 
for any other purpose), but, for greater certainty, does not include a 
property leased by the taxpayer or the related person to a lessee, in 
the ordinary course of a business of the taxpayer or the related per- 
son of selling goods or rendering services, under an agreement by 
which the lessee undertakes to use the property to carry on the busi- 
ness of selling or promoting the sale of the goods or services of the 
taxpayer or the related person; 


Proposed Amendment — 248(1)“former business 
property” closing words ; 


Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
254(3), will amend the closing words of the definition “former business property” in 
subsec. 248(1) by substituting “real or immovable property” for “real property”, to 
come into force on Royal Assent. 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 13(4), 44(1)(b), 44(6) — Rollovers of former business property 
replaced by new property; 87(2)(1.3) — Amalgamations — replacement property; 
248(4) — Interest in real property. 


History: That portion of “former business property” preceding para. (a) and that por- 
tion following para. (d) substituted by 1994, c. 7, Sch. II (1991, c, 49), subsecs, 192(4), 
(5), applicable to dispositions of property occurring after July 13, 1990. Those portions 
formerly read: 


“former business property” of a taxpayer means a capital property that was used 
by the taxpayer primarily for the purpose of gaining or producing income from a 
business, and that was real property or an interest therein of the taxpayer, but 
does not include 


and, for the purposes of this definition, “rental property” of a taxpayer means 
real property owned by the taxpayer, whether jointly with another person or oth- 
erwise, if the property was used by the taxpayer in the taxation year in respect of 
which the expression is being applied principally for the purpose of gaining or 
producing gross revenue that is rent, but, for greater certainty, does not include a 
property leased by the taxpayer to a lessee, in the ordinary course of the tax- 
payer’s business of selling goods or rendering services, under an agreement by 
which the lessee undertakes to use the property to carry on the business of selling 
or promoting the sale of the taxpayer’s goods or services; 


Selected Cases [subsec. 248(1)“former business property”]: Glaxo 
Wellcome Inc. v. R., [1999] 4 C.T.C. 371 (FCA); aff’'g [1996] 1 C.T.C. 2904 (TCC) 
(Property must have been “used” in the business, not merely held); Buonincontri v. R., 
[1985] 1 C.T.C. 370 (FCTD) (Rental property held not to be business property). 


Interpretation Bulletins: IT-491: Former business property. 


“functional currency” — [Repealed] 


History: “Functional currency” in subsec. 248(1) repealed by 2009, c. 2, subsec. 
76(1), applicable in respect of taxation years that begin after December 13, 2007. It 
formerly read: 


“functional currency” of a taxpayer for a particular taxation year has the meaning 
assigned by section 261; 


Income Tax Act 


“Functional currency” added to subsec. 248(1) by 2007, c. 35, subsec. 65(2), applicable 
in respect of taxation years that begin after December 13, 2007. 


“general rate income pool” has the meaning assigned by subsec- 
tion 89(1); 

History: “General rate income pool” added to subsec. 248(1) by ‘2007; c. 2f 's2*50; 
applicable to taxation years that end after 2005. 


“goods and services tax” means the tax payable under Part IX of 
the Excise Tax Act; 


Related Provisions: 248(15)-(18) — Rules with respect to GST. 


“grandfathered share” means 


(a) a share of the capital stock of a corporation issued after 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 pursuant to 
an agreement in writing entered into before that time, 


(b) a share of the capital stock of a corporation issued after 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 and before 
1988 as part of a distribution to the public made in accordance 
with the terms of a prospectus, preliminary prospectus, registra- 
tion statement, offering memorandum or notice filed before 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987 with a public 
authority pursuant to and in accordance with the securities legis- 
lation of the jurisdiction in which the shares are distributed, 


(c) a share (in this paragraph referred to as the “new share”) of 
the capital stock of a corporation that is issued after 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 in exchange for 


(i) a share of a corporation that was issued before 8:00 p.m. 
Eastern Daylight Saving Time, June 18, 1987 or is a 
grandfathered share, or 


(ii) a debt obligation of a corporation that was 


(A) issued before 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987, or 


(B) issued after 8:00 p.m. Eastern Daylight Saving Time, 
June 18, 1987 under an agreement in writing entered into 
before that time, or after that time and before 1988 as part 
of a distribution to the public made in accordance with the 
terms of a prospectus, preliminary prospectus, registration 
statement, offering memorandum or notice filed before 
that time with a public authority under and in accordance 
with the securities legislation of the jurisdiction in which 
the debt obligation is distributed, 


where the right to the exchange and all or substantially all the 
terms and conditions of the new share were established in writ- 
ing before that time, and 


(d) a share of a class of the capital stock of a Canadian corpora- 
tion listed on a designated stock exchange that is issued after 
8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 on the 
exercise of a right that 


(i) was issued before that time, that was issued after that time 
under an agreement in writing entered into before that time 
or that was issued after that time and before 1988 as part of a 
distribution to the public made in accordance with the terms 
of a prospectus, preliminary prospectus, registration state- 
ment, offering memorandum or notice filed before that time 
with a public authority under and in accordance with the se- 
curities legislation of the jurisdiction in which the rights were 
distributed, and AAT 


(ii) was listed on a designated stock exchange, 


where all or substantially all the terms and conditions of the 
right and the share were established in writing before that time, 


except that a share that is deemed under the definition “short-term 
preferred share”, “taxable preferred share” or “term preferred 
share” in this subsection or under subsection 112(2.22) to have been 
issued at any time is deemed after that time not to be a 
grandfathered share for the purposes of that provision; 


Related Provisions: 87(4.2), (4.3) — Amalgamation. 
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Part XVII — Interpretation 


History: Para. (d) of the definition “grandfathered share” amended to substitute “des- 
ignated stock exchange” for “prescribed stock exchange” by 2007, c. 35, para. 68(2)(p), 
applicable after December 13, 2007. 
The closing words of “grandfathered share” amended by. 2001, c. 17, subsec. 188(3), 
applicable in respect of dividends received after 1998. The closing words formerly 
read: 
except that a share that is deemed under the definition “short-term preferred 
share”’, “taxable preferred share’ or “term preferred share” in this subsection or 
under subsection 112(2,2) to have been issued at any time shall be deemed after 
that time not to be a grandfathered share for the purposes of that provision; 
Subpara. (c)(ii) and para. (d) of “grandfathered share” substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsecs. 192(6), (7), applicable to shares issued, or deemed by the Act to 
have been issued, after 8 p.m. EDST; June 18, 1987. Subpara. (c)(it) and para. (d) 
formerly read: 


(ii) a debt obligation of a corporation that was issued before 8:00 p.m. East- 
ern Daylight Saving Time, June 18, 1987, or issued after that time pursuant 
to an agreement in writing entered into before that time 


(d) a share of a class of the capital stock of a Canadian corporation listed on a 
prescribed stock exchange that is issued after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 on the exercise of a right 


(i) that. was issued before that time and listed on a prescribed stock exchange 
in Canada, and 
(ii) the terms of which at that time included the right to acquire the share, 


where all or substantially all the terms and conditions of the share were estab- 
lished in writing before that time, 


“sross revenue” of a taxpayer for a taxation year means the total of 


(a) all amounts received in the year or receivable in the year (de- 
pending on the method regularly followed by the taxpayer in 
computing the taxpayer’s income) otherwise than as or on ac- 
count of capital, and ; 


(b) all amounts (other than amounts referred to in paragraph (a)) 
included in computing the taxpayer’s income'from a business or 
property for the year because of subsection 12(3) or (4) or sec- 
tion 12.2 of this Act or subsection 12(8) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952. 
Related Provisions: 149(9) — Limitation re gross revenue of non-profit SR&ED 
corporation; 247(5), (9) — Determination of gross revenue for transfer pricing rules. 


History: Para. (b) of the definition “gross revenue” in subsec. 248(1) amended by 
2003, c: 28, s. 18, applicable to taxation years that begin after 2006. Para. (b) formerly 
read: 


(b) all amounts (other than amounts referred to in paragraph (a)) included in 
computing the taxpayer’s income from a business or property for the year by 
virtue of paragraph 12(1)(0) or subsection 12(3) or (4) or section 12.2 of this Act 
or subsection 12(8) of the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952; 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


“sroup term life insurance policy” means a group life insurance 
policy under which the only amounts payable by the insurer are 


(a) amounts payable on the death or disability of individuals 
whose lives are insured in respect of, in the course of or because 
of, their office or employment or former office or employment, 
and 


(b) policy dividends or experience rating refunds; 


Related Provisions: 6(1)(a)(i), 6(4) — Benefit from policy is taxable; 18(9.01) — 
Limitation on deduction for premiums paid; 138(15)— Meaning of “group term insur- 
ance policy”; 144.1(1)‘designated employee benefit” — Employee life and health trust 
may pay benefit from policy; Reg. 1408(2) — Definition does not apply to regulations 
re policy reserves. 


History: The definition “group term life insurance policy” amended by 1995, c.. 3, 

subsec. 52(2), applicable to insurance provided in respect of periods that are after June 

1994. The definition formerly read: 
“group term life insurance policy”, with respect to a taxpayer, means, subject to 
subsection 138(15), a group life insurance policy under. which no amount is pay- 
able to a person other than the group policyholder as a result of contributions 
made to or under the policy by the employer of the taxpayer before the death or 
disability of the taxpayer; 

Interpretation Bulletins: IT-529: Flexible employee benefit programs. 

‘home relocation loan” means a loan received by an individual or 


the individual’s spouse or common-law partner in circumstances 
where the individual has commenced employment at a location in 
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Canada (in this definition referred to as the “new work location’’) 
and by reason thereof has moved from the residence in’ Canada at 
which, before the move, the individual: ordinarily resided (in this 
definition referred to as the “old residence’’) to a residence in Can- 
ada at which, after the move, the individual ordinarily resided (in 
this definition referred to as the “new residence’’) if 


(a) the distance between the old residence and the new work lo- 
cation is at least 40 kilometres greater than the distance between 
the new residence and the new work location, 


(b) the loan is used to acquire a dwelling, or a share of the capi- 
tal stock of a cooperative housing corporation acquired for the 
sole purpose of acquiring the right to inhabit a dwelling owned 
by the corporation, where the dwelling is for the habitation. of 
the individual and is the individual’s new residence, 


(c) the loan is received in the circumstances described. in subsec- 
tion 80.4(1), or would have been so. received if subsection 
80.4(1.1) had applied to the loan at the time it was received, and 


(d) the loan is designated by the individual to be a home reloca- 
tion loan, but in no case shall more than one loan in respect of a 
particular move, or more than one loan at any particular time, be 
designated as a home relocation loan by the individual; 
Related Provisions: 6(23)— Employer-provided mortgage subsidy is taxable; 
15(2.4)(b) — Housing loan to shareholder; 80.4(4) — Home purchase or relocation 
loan to employee. 


History: The definition “home relocation loan” in subsec. 248(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner”, applicable 
to 2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


Para. (c) of “home relocation loan” amended by 1999, c. 22, subsec. 80(1), applicable 
after February 23, 1998. Para. (c) formerly read: 

(c) the loan is received in the circumstances described in subsection 80.4(1), and 
Para. (b) of “home relocation loan’ substituted by 1994, c. 7, Sch. II (1991, c. 49), 
subsec. 192(8), applicable to 1985 et seq. Para. (b) formerly read: 

(b) the loan is used to acquire a dwelling for the habitation of the individual that 

is the new residence, 


Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 
holders from loans or debt. 


‘“income-averaging annuity contract” of an individual means, ex- 
cept for the purposes of section 61, a contract 


(a) that is an income-averaging annuity contract within the 
meaning assigned by subsection 61(4), and 


(b) in respect of which the:individual. has made a deduction 
under section 61 in computing the individual’s income for a tax- 
ation year; 
Related Provisions: 128.1(10)“excluded right or interest” (f)(ii) — Emigration — no 
deemed disposition of right under [AAC. 


“income bond” or “income debenture” of a corporation (in this 
definition referred to as the “issuing corporation”) means a bond or 
debenture in respect of which interest or dividends are payable only 
to the extent that the issuing corporation has made a profit before 
taking into account the interest or dividend obligation and that was 
issued 


(a) before November 17, 1978, 


(b) after November 16, 1978 and before 1980 pursuant to an 
agreement in writing to do so made before November 17, 1978 
(in this definition referred to as an “established agreement’), or 


(c) by an issuing corporation resident in Canada for a term that 
may not, in any circumstances, exceed 5 years, 


(i) as part of a proposal to or an arrangement with its credi- 
tors that had been approved by a court under the Bankruptcy 
and Insolvency Act, 


(ii) at a time wheniall or substantially all of its assets were 
under the control of a receiver, receiver-manager, sequestra- 
tor or trustee in bankruptcy, or 

(iii) at a time when, by reason of financial difficulty, the issu- 
ing corporation or another corporation resident in Canada 
with which it does not deal at arm’s length was in default, or 
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could reasonably be expected to default, on a debt obligation 
held by a person with whom the issuing corporation or the 
other corporation was dealing at arm’s length and the bond or 
debenture was issued either wholly or in substantial part and 
either directly or indirectly in exchange or substitution for 
that obligation or a part thereof, 


and, in the case of a bond or debenture issued after November 
12, 1981, the proceeds from the issue may reasonably be re- 
garded as having been used by the issuing corporation or a cor- 
poration with which it was not dealing at arm’s length in the 
financing of its business carried on in Canada immediately 
before the bond or debenture was issued, 


and, for the purposes of this definition, 


(d) where the terms or conditions of an established agreement 
were amended after November 16, 1978, the agreement shall be 
deemed to have been made after that date, and 


(e) where 


(i) at any particular time the terms. or conditions of a bond or 
debenture issued pursuant to an established agreement or of 
any agreement relating to such a bond or debenture have 
been changed, 


(ii) under the terms or conditions of a bond or debenture ac- 
quired in the ordinary course of the business carried on by a 
specified financial institution or a partnership or trust (other 
than a testamentary trust) or under the terms or conditions of 
any agreement relating to any such bond or debenture (other 
than an agreement made before October 24, 1979 to which 
the issuing corporation or any person related thereto was not 
a party), the owner thereof could at any particular time after 
November 16, 1978 require, either alone or together with one 
or more taxpayers, the repayment, acquisition, cancellation 
or conversion of the bond or debenture otherwise than by 
reason of a failure or default under the terms or conditions of 
the bond or debenture or any agreement that related to, and 
was entered into at the time of, the issuance of the bond or 
debenture, 


(ili) at any particular time after November 16, 1978, the ma- 
turity date of a bond or debenture was extended or the terms 
or conditions relating to the repayment of the principal 
amount thereof were changed, 


(iv) at a particular time a specified financial institution (or a 
partnership or trust of which a specified financial institution 
or a person related to the institution is a member or benefici- 
ary) acquires a bond or debenture that 


(A) was issued before November 17, 1978 or under an 
established agreement, 


(B) was issued to a person other than a corporation that 
was, at the time of issue, 


(I) described in any of paragraphs (a) to (e) of the defi- 
nition “specified financial institution”, or 


(II) a corporation that was controlled by one or more 
corporations described in subclause (1) and, for the 
purpose of this subclause, one corporation is con- 
trolled by another corporation if more than 50% of its 
issued share capital (having full voting rights under all 
circumstances) belongs to the other corporation, to 
persons with whom the other corporation does not deal 
at arm’s length, or to the other corporation and persons 
with whom the other corporation does not deal at 
arm’s length, 


(C) was acquired from a person that was, at the time the 
person last acquired the bond or debenture and at the par- 
ticular time, a person other than a corporation described 
in any of paragraphs (a) to (f) of that definition, and 


(D) was acquired otherwise than under an agreement in 
writing made before October 24, 1979, or 
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(v) at a particular time after November 12, 1981, a specified 
financial institution (or a partnership or trust of which a spec- 
ified financial institution or a person related to the institution 
is a member or beneficiary) acquires a bond or debenture that 


(A) was not a bond or debenture referred to in paragraph 
(c), | 

(B) was acquired from a person that was, at the particular 
time, a corporation described in any of paragraphs (a) to 
(f) of the definition “specified financial institution”, and 


(C) was acquired subject to or conditional on a guarantee 
agreement (within the meaning that would be assigned by 
subsection 112(2.2) if the reference in that subsection to a 
“share” were read as a reference to an “income bond” or 
“income debenture’’) that was entered into after Novem- 
ber 12,.1981, 


the bond or debenture shall, for the purposes of determining at 
any time after the particular time whether it is an income bond 
or income debenture, be deemed to have been issued at the par- 
ticular time otherwise than pursuant to an established agreement; 


Related Provisions: 15(3), (4) — Payment on income bond deemed to be a divi- 
dend; 15.1, 15.2 — Small business bonds and small business development bonds; 
248(13) — Interests in trusts and partnerships; 256(6), (6.1) — Meaning of 
“controlled”’. 


History: Subparas. (e)(iv) and (v) of the definition “income bond” or “income deben- 
ture” in subsec. 248(1) amended by 1999, c. 22, subsec. 80(2), applicable to taxation 
years that begin after 1998 except that, in the application of the amendment to a bond 
or debenture acquired from a corporation that last acquired the bond or debenture in a 
taxation year that began before 1999, 


(a) the expression “at the time the person last acquired the bond or debenture and at 
the particular time, a person other than a corporation described in any of 
paragraphs (a) to (f) of that definition” in cl. (e)(iv)(C) of the definition, as 
amended, shall be read as “‘at the time the person last acquired the bond or deben- 
ture, a corporation described in subclause (B)(I) or (IL), and at the particular time, a 
corporation described in any of paragraphs (a) to (f) of that definition”; and 


(b) the expression “a corporation described in any of paragraphs (a) to (f) of the 
definition” in cl. (e)(v)(B) of the definition, as amended, shall be read as “‘a corpo- 
ration described in subclause (iv)(B)(I) or (IL) of the definition”. 


Subparas. (e)(iv) and (v) formerly read: 


(iv) at any particular time after October 23, 1979, a bond or debenture issued 
before November 17, 1978 or a bond or debenture issued pursuant to an estab- 
lished agreement (other than a bond or debenture issued to a corporation de- 
scribed in any of paragraphs (a) to (f) of the definition “specified financial insti- 
tution” in this subsection) is acquired (otherwise than pursuant to an agreement 
in writing made before October 24, 1979) from a person (other than a corpora- 
tion described in any of paragraphs (a) to (f) of that definition) by a specified 
financial institution or by a partnership or trust of which a specified financial 
institution or a person related thereto is a member or beneficiary, or 


(v) at any particular time after November 12, 1981, a bond or debenture (other 
than a bond or debenture referred to in paragraph (c)) is acquired by a specified 
financial institution or by a partnership or trust of which a specified financial 
institution or a person related thereto is a member or beneficiary from a corpora- 
tion described in any of paragraphs (a) to (f) of the definition “specified financial 
institution” in this subsection and the acquisition is subject to or conditional on a 
guarantee agreement (within the meaning that would be assigned by subsection 
112(2.2) if the reference therein to a “share” were read as a reference to an “in- 
come bond” or “income debenture’’) that was entered into after November 12s 
1981, 


Subpara. (c)(i) of “income bond” amended by 1994, c. 7, Sch. V (1992, c. 27), para. 
90(1)(q), to substitute “Bankruptcy and Insolvency Act’ for “Bankruptcy Act’, in force 
November 30, 1992. 

Selected Cases [subsec. 248(1)“income bond”]: R. v. RoyNat Ltd., [1981] 
C.T.C. 93 (FCTD) (Bonds guaranteed by third parties, not “income bonds’). 
Interpretation Bulletins: IT-52R4: Income bonds and 
(archived); IT-527: Distress preferred shares. 


income debentures 


“income debenture” — [See under “income bond”. ] 


“4ncome interest” of a taxpayer in a trust has the meaning assigned 
by subsection 108(1); ' 


“indexed debt obligation” means a debt obligation the terms or 
conditions of which provide for an adjustment to an amount payable 
in respect of the obligation for a period during which the obligation 
was outstanding that is determined by reference to a change in the 
purchasing power of money; 
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Related Provisions: 16(6)— Indexed debt obligations; 142.3(2)— Indexed debt 
obligation not subject to rules re income from) ‘specified, debt SiieEe 
142.4(5)(a)(i) — Disposition of indexed debt obligation. 


History: “Indexed debt obligation” added by 1994, c. 7, Sch. vill (1993, c. 24), sub- 
sec. 139(7), applicable to indexed debt obligations issued after October 16, 1991. 


“indexed security”, “indexed security investment plan” — [Re- 


pealed under former Act] 


‘“éndividual’’ means a person-other than a corporation; 
Related Provisions: 104(2) — Trust deemed to be an individual. ° 


Interpretation Bulletins: IT- 123R6, para. 11: Transactions involving eligible capital 
property. 


‘“¢nsurance corporation” means ‘a corporation that carries on an 
insurance business; 

Related Provisions: 138(1) — Corporation deemed to carry on insurance business; 
148(10)(a) — Issuer of annuity contracts deemed to be insurer for certain purposes; 
186.1(b) — Insurance corporation not liable for Part IV tax; 248(1)“insurer’” — Same 
meaning; Reg. 205.1(2)(a)—— Insurance corporation not required to file T2 
electronically. 


‘énsurance policy” includes a life insurance policy; 


History: The definition “insurance policy” added to subsec, 248(1) by 2000, c. 19, 
subsec. 67(1), applicable after December 15, 1998. 


‘énsurer” has the meaning assigned by this subsection: to the ex- 
pression “insurance corporation”; 


Related Provisions: See under “insurance corporation” above. 


“inter vivos trust” has the meaning assigned.by subsection 108(1); 


Related Provisions: 149(5) — Exception re investment income of certain clubs; 
207.6(1) — Definitions (re RCA tax). ' 


‘“¢nternational traffic’ means, in respect of a non-resident person 
carrying on the business of transporting passengers or goods, any 
voyage made in the course of that business where the principal pur- 
pose of the voyage is to transport passengers or goods 


(a) from Canada toa place outside Canada, 
(b) from a place outside Canada to Canada, or 


(c) from a place outside Canada to another place outside 
Canada; 


Related Provisions: 250(6) — Residence of international shipping corporation; 
Canada-U.S. Tax. Treaty: Art. IJ:1(h) — Meaning of “international traffic” for treaty 
purposes; Canada-U.S. Tax Treaty:Art. XV:3 — Exemption for US resident employee; 
Canada-U.S. Tax Treaty:Art. XXIII:3 — Capital tax on ship or aircraft employed i in 
international traffic. 


Interpretation Bulletins: IT-494: Hire of ships and aircraft from non-residents. 


‘inventory’ means. a description of property the cost or value of 
which is relevant in computing a taxpayer’s income from a business 
for.a taxation year or would have been so relevant if the income 
from the business had not been computed in accordance with the 
cash method and, with respect to a farming business, includes all of 
the livestock held in the course of carrying on the business; 


Related Provisions: 10(1), (1.01) — Valuation of inventory property; 10(5) — Cer- 
tain property deemed to be inventory; 66.3(1)(a)(ii) — Certain exploration and devel- 
opment shares deemed to be inventory; 142.5 — Mark-to-market rules for securities 
held by financial institutions; 142.6(3), (4) — Certain property of financial institution 
deemed not to be inventory; 231.1(1)(b) — Examination of inventory. 


History: “Inventory” substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec., 192(1), 
applicable to fiscal periods beginning after 1988. That definition formerly read: 


“inventory” means a description of property. the cost or value of which is rele- 
vant in computing a taxpayer’s income from a business for a taxation year; 


Selected Cases [subsec. 248(1)“inventory”]: Ruland Realty Ltd. v. R., [1998] 4 
C.T.C. 2313 (TCC) (Obligations to acquire land were choses in action, which qualified 
as property and as inventory); Friesen (J.) v. Canada, [1993] 2 C.T.C. 113 (FCA), 
reconsideration refused (Sept. 9, 1993), Doc. A-449-92 (FCA); rev'd [1995] 2 C.T.C. 
369 (SCC) (Asset of adventure in nature of trade is inventory); Canada y. Dresden 
Farm Equipment. Ltd., [1989]. 1.C.T.C..99 (FCA) (No. inventory, deduction for 
dealer/agent selling goods he did not own). 


Interpretation Bulletins: IT-51R2: Supplies on hand at the end of a fiscal year; IT- 
218R: Profit, capital gains and losses from the sale of real estate, including farmland 
and inherited land and conversion of real estate from capital property to inventory and 
vice’ versa? IT-427R: Livestock of farmers; IT-457R: Election by professionals to ex- 
clude’ work in progress’ from income; IT-473R: Inventory valuation. 
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“investment corporation” has the meaning assigned by subsection 
130(3); 


“investment tax credit” has the meaning assigned by subsection 
127(9); 


“joint spousal or common-law partner trust” means a trust to 
which paragraph 104(4)(a) would apply if that paragraph were read 
without reference to subparagraph 104(4)(a)(i11) and clause 
104(4)(a)(iv)(A); 

Related Provisions: 73(1.01)(c)(ii) — Rollover on transfer to joint partner trust; 
104(5.8) — Transfers from joint partner trust to another trust; 104(6)(b)(ii.1), (iii) — 
Deduction’ from income of. trust; 104(15)(a) — Preferred beneficiary election; 
107(4)(a)(iii) — Distribution of property to person other than taxpayer or partner; 
248(1)‘alter ego, trust’ — Parallel trust where partner is not a beneficiary. 


History: The definition “joint spousal or common-law partner trust” added to subsec. 
248(1) by 2001, c. 17, subsec. 188(5), applicable to trusts created after 1999. 


“lawyer” has the meaning assigned by subsection 232(1); 


“legal representative” of a taxpayer means a trustee in bankruptcy, 
an assignee, a liquidator, a curator, a receiver of any kind, a trustee, 
an heir, an administrator, an executor, a liquidator of a succession, a 
committee, or any other like person, administering, winding up, 
controlling or otherwise dealing in a representative or fiduciary ca- 
pacity with the property that belongs or belonged to, or that is or 
was held for the benefit of, the taxpayer or the taxpayer’s estate; 


History: The definition “legal representative” in subsec. 248(1) amended by 2001, c. 
17, subsec. 230(1), to add “a liquidator of a succession,”, in force June 14, 2001. 


The definition “legal representative” added to subsec. 248(1) by 1998, c. 19, subsec. 
239(6), in force June 18,1998. 


“ending asset” means a bond, debenture, mortgage, hypothecary 
claim, note, agreement of sale or any other indebtedness or a pre- 
scribed share, but does not include a prescribed property; 


Related Provisions: 95(1)“lending of money” closing words — Extended definition 
for FAPI purposes; 142.2(1) — Definition of “specified: debt obligation”. 


History: The definition “lending asset” in subsec. 248(1) amended by 2001, c. 17, 
subsec. 230(1), to add “‘hypothecary claim,”, in force June 14, 2001. 


The definition “lending asset” amended by 1998, c. 19, subsec. 239(1), applicable 
(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer files an election in accordance with para. 81(11)(b) of c. 19 
[see under 20(1)(1)]. 

The definition formerly read: 
“Jending asset” means a bond, debenture, mortgage, note, agreement of sale or 
any other indebtedness or a prescribed share, but doés not include ‘a prescribed 
security; 

Regulations: 6209 (prescribed share, prescribed security, prescribed property): 


Interpretation Bulletins: IT-442R: Bad debts and reserves for doubtful debts. 


“Jicensed annuities provider” has the meaning assigned by sub- 
section 147(1); 


History: The definition “licensed annuities provider” added to subsec. 248(1) by1998, 
c. 19, subsec. 239(6), applicable after 1996. 


‘life insurance business” includes 
(a) an annuities business, and 


(b) the business of issuing contracts all or any part of the issuer’s 
reserves for which vary in amount depending on the fair market 
value of a specified group of assets, 


carried on by a life insurance corporation or a life insurer; 


Related Provisions: 138(1)(b) — Corporation deemed.carrying on (life) insurance 
business. 


“life insurance capital dividend” has the meaning assigned by 
subsection 83(2.1); 


“Jife insurance corporation” means a corporation that carries on a 
life insurance business that is not a business described in paragraph 
(a) or (b) of the definition “life insurance business” in this subsec- 
tion, whether or not the corporation also carries on a business de- 
scribed in either of those paragraphs; 
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Related Provisions: 148(10)(a) — Issuer of annuity contracts deemed to be life 
insurer for certain purposes; 248(1)‘life insurer’ — Same meaning. 


“fife insurance policy” has the meaning assigned by subsection 
138(12); 


Related Provisions: 211(1) — Definitions. 


“life insurance policy in Canada” has the meaning assigned by 
subsection 138(12); 


“Jife insurer” has the meaning assigned by this subsection to the 
expression “life insurance corporation”; 


“limited partnership loss” has the meaning assigned by subsection 
96(2.1); 
Related Provisions: 111(9) — Limited partnership loss where taxpayer not resident 
in Canada. 


“Jimited-recourse amount” means an amount that is a limited-re- 
course amount under section 143.2. 


History: The definition “limited-recourse amount” added to s. 248(1) by 2003, c. 15, 
subsec. 88(5), applicable after February 18, 2003. 


Proposed Addition — 248(1)“listed international 
Te agreement” Re 
“listed international agreement” means 
_ (a) the Convention on Mutual Administrative Assistance in Tax 
Matters, concluded at Strasbourg on January 25, 1988, as 
amended from time to time by a protocol or other international 
instrument as ratified by Canada, and . 
(b) a comprehensive tax information exchange agreement that 
Canada has entered into, and that has effect, in respect of an- 
other country or jurisdiction; hie Fase 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 


148(14), will add the definition “listed international agreement” to subsec. 248(1), in 
force on Royal Assent. i : 

Technical Notes (July 2010): The definition of “listed international agreement” is 
added to subsection 248(1) as a consequence of the amendments to subsection 
231.2(1) and subparagraph 241(4)(e)(xii). The agreements included in the definition 
are the Convention on Mutual Administrative Assistance in Tax Matters, concluded at 
Strasbourg on January 25, 1988, as amended from time to time by a protocol or other 
international instrument as ratified by Canada and a comprehensive tax information 
exchange agreement that Canada has entered into, and that has effect, in respect of 
another country or jurisdiction. 


“listed personal property” has the meaning assigned by section 
54; 


“low rate income pool” has the meaning assigned by subsection 
89(1); 

History: “Low rate income pool” added to subsec. 248(1) by 2007, c. 2, s. 52, applica- 
ble to taxation years that end after 2005. 


“Majority interest partner” of a particular partnership at any time 

means a person or partnership (in this definition referred to as the 

“taxpayer’) 
(a) whose share of the particular partnership’s income from all 
sources for the last fiscal period of the particular partnership that 
ended before that time (or, if the particular partnership’s first 
fiscal period includes that time, for that period) would have ex- 
ceeded 1/2 of the particular partnership’s income from all 
sources for that period if the taxpayer had held throughout that 
period each interest in the partnership that the taxpayer or a per- 
son affiliated with the taxpayer held at that time, or 


(b) whose share, if any, together with the shares of every person 

with whom the taxpayer is affiliated, of the total amount that 

would be paid to all members of the particular partnership (oth- 

erwise than as a share of any income of the partnership) if it 

were wound up at that time exceeds 1/2 of that amount; 
Related Provisions: 251.1 — Affiliated persons. 


History: The definition “majority interest partner” added to subsec. 248(1) by 1998, c. 
19, subsec. 239(6), applicable after April 26, 1995. 


“mineral” includes ammonite gemstone, bituminous sands, cal- 
cium chloride, coal, kaolin, oil shale and silica, but does not include 


Income Tax Act 


petroleum, natural gas or a related hydrocarbon not expressly. re- 
ferred to in this definition; 

Related Provisions: Interpretation Act 8(2.1), (2.2) — Application to exclusive 
economic zone and continental shelf. 


History: The definition “mineral” in subsec. 248(1) amended by 1998, c. 19, subsec. 
239(1), applicable to taxation years and fiscal periods that begin after 1996 except that, 


(a) for greater certainty, that definition shall not result in a characterization of ex- 
penditures made or costs incurred in a taxation year or fiscal period that began 
before 1997 as a Canadian exploration expense, Canadian development expense, 
Canadian exploration and development expense or foreign exploration and devel- 
opment expense or an increase in any amount deductible under s. 65 as a conse- 
quence of an expenditure made or cost incurred before 1997; and 
(b) where, as a consequence of the application of that definition, a person’s pro- 
perty would, but for this paragraph, be recharacterized as Canadian resource pro- 
perty or foreign resource property at the beginning of the person’s first taxation 
year or fiscal period that begins after 1996, for the purposes of the Act the property 
is deemed 

(i) to have been disposed of by the person immediately before that time for 

proceeds equal to its cost amount to the person at that time, and 


(ii) to have been reacquired at that time by the person for the same amount, 
The definition formerly read: 
“mineral” includes bituminous sands, calcium chloride, coal, kaolin, oil sands, 


oil shale and silica, but does not include petroleum, natural gas or a related hy- 
drocarbon not expressly referred to in this definition; 


The definition “mineral” added to subsec. 248(1) by 1994, c. 21, subsec. 109(5), appli- 
cable to taxation years commencing after 1984, except that the definition shall be read 
without reference to the word “kaolin” in respect of taxation years ending before 1988. 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


“mineral resource” means 
(a) a base or precious metal deposit, 
(b) a coal deposit, 
(c) a bituminous sands deposit or oil shale deposit, or 
(d) a mineral deposit in respect of which 


(i) the Minister of Natural Resources has certified that the 
principal mineral extracted is an industrial mineral contained 
in a non-bedded deposit, 


(ii) the principal mineral extracted is ammonite gemstone, 
calcium chloride, diamond, gypsum, halite, kaolin or sylvite, 
or 


(ili) the principal mineral extracted is silica that is extracted 
from sandstone or quartzite; 


Related Provisions: Interpretation Act 8(2.1), (2.2) — Application to exclusive 
economic zone and continental shelf. 


History: Subpara. (d)(ii) of the definition “mineral resource” in subsec. 248(1) 
amended by 1998, c. 19, subsec. 239(4), applicable to taxation years and fiscal periods 
that begin after 1996 except that, 


(a) for greater certainty, the amendment shall not result in a characterization of 
expenditures made or costs incurred in a taxation year or fiscal period that began 
before 1997 as a Canadian exploration expense, Canadian development expense, 
Canadian exploration and development expense or foreign exploration and devel- 
opment expense or an increase in any amount deductible under s. 65 as a conse- 
quence of an expenditure made or cost incurred before 1997; and 


(b) where, as a consequence of the application of this amendment, a person’s pro- 
perty would, but for this paragraph, be recharacterized as Canadian resource pro- 
perty or foreign resource property at the beginning of the person’s first taxation 
year or fiscal period that begins after 1996, for the purposes of the Act the property 
is deemed 


(i) to have been disposed of by the person immediately before that time for 
proceeds equal to its cost amount to the person at that time, and 


(ii) to have been reacquired at that time by the person for the same amount. 
Subpara. (d)(ii) formerly read: 


(ii) the principal mineral extracted is calcium chloride, diamond, gypsum, halite, 
kaolin or sylvite, or 


Para. (c) of the definition “mineral resource” in subsec. 248(1) amended by 1997, c. 25, 
subsec. 71(2), applicable after March 6, 1996. Para. (c) formerly read: 


(c) a bituminous sands deposit, oil sands deposit or oil shale deposit, or 


Subpara. (d)(i) of “mineral resource” amended by 1994, c. 41, para. 37(1)(o), in force 
January 12, 1995. Subpara. (i) formerly read: 


(i) the Minister of Energy, Mines and Resources has certified that the principal 
mineral extracted is an industrial mineral contained in a non-bedded deposit, 
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Subpara! (d)(ii) of the definition “mineral resource” substituted by 1994, 'c..21, subsec. 
109(3), applicable \to taxation years commencing after 1984, except that the subpara: 
shall be read without reference to the word “kaolin” in respect of taxation years ending 
before 1988 and without reference to the word “diamond” in respect of taxation years 
ending before 1993, That subpara. formerly read: 


(ii) the principal mineral extracted is sylvite, halite, gypsum or a laoint or 


Interpretation Bulletins: IT-125R4: Dispositions of resource, properties; IT-492: 
CCA — Industrial mineral mines. 


“minerals” — [Repealed] 


History: The definition “minerals” repealed by 1994, c. 21, subsec. 109(1), applicable 
to taxation years commencing after 1984 (but see the definition “mineral” above, which 
essentially replaces it). That definition formerly read: 


“minerals” does not include petroleum, natural gas or related hydrocarbons (ex- 
cept coal, bituminous sands, oil sands or oil shale), 


“mining reclamation trust’ — [Repealed] 


History: The definition “mining reclamation trust” in subsec. 248(1) repealed by 1998, 
c. 19, subsec. 66(1), applicable after 1997 and, if an election is made by a trust in 
accordance with para. (i) of the definition “qualifying environmental trust” in subsec. 
248(1), 
(a) the trust is deemed to have never been a mining reclamation trust;, and 
(b) notwithstanding subsecs. 152(4) to (5), the Minister of National Revenue may 
before 2000 make any assessments and reassessments that are necessary to give 
effect to. the election. 
The definition formerly read: 
“mining reclamation trust” at any time means a trust resident in a province and 
maintained at that time for the sole purpose of funding the reclamation of a mine 
in the province, where the first contribution to the trust was made after 1991, no 
amount was distributed before February 23, 1994 from the trust and the mainte- 
nance of the trust is or may become required under the terms of a, contract en- 
tered into with Her Majesty in right of Canada or the province or is or may 
become required pursuant to a law of Canada or the province, but does not in- 
clude a trust 


(a) where that contract was not entered into ¢ or that law was not enacted, as 
the case may be, on or before the later of 


(i) the day that is one year after the day the trust was created, and 
(ii) January 1, 1996, 


(b) that relates to the reclamation of a mine that at that time is a clay pit 
(other than a kaolin pit), a deposit of peat, a gravel pit, a peat bog, a sand pit, 
a shale pit or a stone quarry or that relates to the reclamation of a well, 


(c) that is not maintained at that time to secure the mining reclamation obli- 
gations of one or more persons or partnerships, that are beneficiaries under 
the trust, 


(d) that at that time has a trustee other than 
(i) Her Majesty in right of Canada or the province, or 


(ii) a corporation resident in Canada that is licensed or otherwise author- 
ized under the laws of Canada or a province to carry on in Canada the 
business of offering to the public its services as. trustee, 


(e) that borrows money at that time, 


(f) that acquired at that time any property that is not described in any of 
paragraphs (a), (b) and (f) of the definition “qualified investment” in section 
204, 


(g) that did not comply with prescribed conditions at that time, or 

(h) that was at any previous time not a mining reclamation trust; 
The definition “mining reclamation trust” added by 1995, c. 3, subsec. 52(4), applica- 
ble after 1993 except with respect to a trust the first contribution to which was made 
before February 23, 1994 and that elects in writing filed with the Minister of National 
Revenue before 1996 that this definition not apply to the trust. 
“Minister” means the Minister of National Revenue; 
Related Provisions: 220 — Administration of the Act. 


“money purchase limit” for a calendar year has the meaning as- 
signed by subsection 147.1(1); 


“mortgage investment corporation” has the meaning assigned by 
subsection 130.1(6); 


“motor vehicle” means an automotive vehicle designed or adapted 
to be used on highways and streets but does not include 
(a) a trolley bus, or 


(b) a vehicle designed or adapted'to be operated exclusively on 
rails; 
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Related Provisions: 248(1) — “‘automobile”, “passenger vehicle”. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel: and sales expenses of employees. 


“mutual fund corporation” has the meaning assigned by subsec- 
tion 131(8); 


Related Provisions: 131(8.1) — Meaning of “mutual fund corporation”. 


“mutual fund trust” has the meaning assigned by subsection 
132(6); 


Related Provisions:. 132(6.1), (6.2), (7), 132.2(1)(q) [to be repealed], 132.2(3)(n) 
[draft] — Extensions and limitations to definition of mutual fund trust. 


“NISA Fund No. 2” means the portion of a taxpayer’s net income 
stabilization account 


(a) that is described in paragraph 8(2)(b) of the Farm Income 
Protection Act or is a prescribed fund, and 


(b) that can reasonably be considered to be attributable to ‘a pro- 
gram that allows the funds in the account to accumulate; 


Related Provisions: 12(10.4) — Fund. deemed paid out on change. in control of 
corporation; 248(1) — “net income stabilization account”. 


History: Para. (a) of “NISA Fund No. 2” amended by 2011, c. 24, subsec. 72(3), ap- 
plicable to 2011 et seg. It formerly read: 


(a), that is described in paragraph 8(2)(b) of the Farm Income -Protection Act, 
and 


“NISA Fund No. 2” amended by 2007, c. 35, subsec. 65(1), applicable to 2008 et seq. 
It formerly read: 


“NISA Fund No. 2” means the portion of a taxpayer’s net income stabilization 
account described in paragraph 8(2)(b) of the Farm Income Protection Act, 


“NISA Fund No. 2” enacted by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(7), 
applicable to, 1991 et seg. 


Regulations: 5503(1) (prescribed fund). 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


Forms: RC322: Agrilnvest adjustment request; RC4060 (for PE, ON, AB): Farming 
income and the AgriStability and Agrilnvest programs guide; RC4408 (for BC, SK, 
MB, NS, NL, YK): Farming income and the AgriStability and AgriInvest programs 
harmonized guide — joint forms and guide; T1163: Statement A — AgriStability and 
Agrilnvest programs information and statement of farming activities. for individuals; 
T1164: Statement B — AgriStability and AgriInvest programs information and state- 
ment of farming activities for additional farming operations; T1175: Farming — calcu- 
lation of CCA and business-use-of-home expenses; T1273: Statement A — Harmo- 
nized AgriStability and AgriInvest programs information and statement of farming 
activities for individuals; T1274: Statement B — Harmonized AgriStability and Agri- 
Invest programs information and statement of farming activities for additional farming 
operations; T1275: AgriStability and Agrilnvest programs additional information and 
adjustment request form; T4003: Farming income [guide]. 


“net capital loss” has the meaning assigned by subsection 111(8), 
except as otherwise expressly provided; 
History: The definition “net capital loss” in subsec. 248(1) amended by 2001, c. 17, 


subsec. 188(1), applicable to taxation years that end after February 27, 2000. It for- 
merly read: 


“net capital loss” has the meaning assigned by subsection 111(8); 


“net corporate income tax rate” in respect of a SIFT trust or SIFT 
partnership for a taxation year means the amount, expressed as a 
decimal fraction, by which 


(a) the percentage rate of tax provided bce paragraph 
123(1)(a) for the taxation year 


exceeds 
uy the total of 


(i) the percentage that would, if the SIFT trust or SIFT part- 
nership were a corporation, be its general rate reduction per- 
centage, within the meaning assigned by subsection 123.4(1), 
for the taxation year, and 


(ii), the percentage deduction from tax provided under sub- 
section 124(1) for the taxation year; 


History: “Net corporate income tax rate” added by 2007, c. 29, s. 28, deemed to have 
come into force on October 31; 2006. 
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“net income stabilization account” means an account “of 4 
taxpayer 
(a) under the net income stabilization account program under the 
Farm Income Protection Act, or 


(b) that is a prescribed account; 
Related Provisions: 248(1)— “NISA Fund No. 2”. 


History: “Net income stabilization account” amended by 2011, c. 24, subsec. 72(1), 
applicable to 2011 ef seg. It formerly read: 


“net income stabilization account” means an account of a taxpayer under the net 
income stabilization account program under the Farm Income Protection Act; 


“Net income stabilization account” enacted by 1994, c. 7, Sch. VIII (1993, c. 24), sub- 
sec. 139(7), applicable to 1991 et seg. 


Regulations: 5503(2) (prescribed account). 


Forms: RC322: Agrilnvest adjustment request; RC4060 (for PE, ON, AB): Farming 
income and the AgriStability and Agrilnvest programs guide; RC4408 (for BC, SK, 
MB, NS, NL, YK): Farming income and the AgriStability and AgriInvest programs 
harmonized guide — joint forms and guide; T1163: Statement A — AgriStability and 
Agrilnvest programs information and statement of farming activities for individuals; 
T1164: Statement B — AgriStability and Agrilnvest programs information and state- 
ment of farming activities for additional farming operations; T1175: Farming — calcu- 
lation of CCA and business-use-of-home expenses; T1273: Statement A — Harmo- 
nized AgriStability and Agrilnvest programs information and statement of farming 
activities for individuals; T1274: Statement B — Harmonized AgriStability and Agri- 
Invest programs information and statement of farming activities for additional farming 
operations; T1275: AgriStability and Agrilnvest programs additional information and 
adjustment request form; T4003: Farming income [guide]. 


“Newfoundland offshore area” has the meaning assigned to the 
expression “offshore area” by the Canada-Newfoundland Atlantic 
Accord Implementation Act, chapter 3 of the Statutes of Canada, 
1987; 


“non-capital loss” has the meaning assigned by subsection 111(8); 


Related Provisions: 111(1)(a) — Application of non-capital losses; 111(9) — Non- 
capital loss of person not resident in Canada. 


“non-portfolio property” has the same meaning as in subsection 
122011); 


History: “Non-portfolio property” added by 2007, c. 29, s. 28, deemed to have come 
into force on October 31, 2006. 


“non-resident” means not resident in Canada: 

Related Provisions: 2(3) — Tax payable by non-resident persons; 94, 94.2 — Rules 
for non-resident trusts; 94(3)(a) — Certain. trusts deemed resident in Canada; 
138.1(1)(c)(iii) — Insurer deemed non-resident in respect of segregated fund property 
used outside Canada; 250 — Resident in Canada. 


“non-resident-owned investment corporation” has the meaning 
assigned by subsection 133(8); 


“Nova Scotia offshore area” has the meaning assigned to the ex- 
pression “offshore area” by the Canada-Nova Scotia Offshore Pe- 
troleum Resources Accord Implementation Act, chapter 28 of the 
Statutes of Canada, 1988; 


Related Provisions: 124(4)“province” — Taxable income earned in offshore area 
deemed earned in a province. 


“OSFI risk-weighting guidelines” means the guidelines, issued by 
the Superintendent of Financial Institutions under the authority of 
section 600 of the Bank Act, requiring an authorized foreign bank to 
provide to the Superintendent on a periodic basis a return of the 
bank’s risk-weighted on-balance sheet assets and off-balance sheet 
exposures, that apply as of August 8, 2000; 


History: The definition “OSFI risk-weighting guidelines” added to subsec. 248(1) by 
2001, c. 17, subsec. 188(5), applicable after June 27, 1999, 


“office” means the position of an individual entitling the individual 
to a fixed or ascertainable stipend or remuneration and includes a 
judicial office, the office of a minister of the Crown, the office of a 
member of the Senate or House of Commons of Canada, a member 
of a legislative assembly or a member of a legislative or executive 
council and any other office, the incumbent of which is elected by 
popular vote or is elected or appointed in a representative capacity 
and also includes the position of a corporation director, and “of- 
ficer” means a person holding such an office; 
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Selected Cases [subsec. 248(1)“office”]: Alexander v. MNR, [1969] C.T.C. 715 
(Exch.) (Hospital radiologist and department head held to be independent contractor). 


Interpretation Bulletins: IT-377R: Director’s, executor’s or juror’s fees (archived). 
[“officer”’] — [See the final words of “office” above.] 


“oil or gas well” means any well (other than an exploratory probe 
or a well drilled from below the surface of the earth) drilled for the 
purpose of producing petroleum or natural gas or of determining the 
existence, location, extent or quality of a natural accumulation of 
petroleum or natural gas, but, for the purpose of applying sections 
13 and 20 and any regulations made for the purpose of paragraph 
20(1)(a) in respect of property acquired after March 6, 1996, does 
not include a well for the extraction of material from a deposit of 
bituminous sands or oil shales; 

History: The definition “oil or gas well” in subsec. 248(1) amended by 1997, c. 25, 


subsec. 71(1), applicable after March 6, 1996. It formerly read: 


“oil or gas well” means any well (other than an exploratory probe or a well 

drilled from below the surface of the earth) drilled for the purpose of producing 

petroleum or natural gas or of determining the existence, location, extent or qual-— 
ity of a natural accumulation of petroleum or natural gas; 


Interpretation Bulletins: IT-125R4: Dispositions of resource properties. 


“overseas Canadian Forces school staff’ means personnel em- 
ployed outside Canada whose services are acquired by the Minister 
of National Defence under a prescribed order relating to the provi- 
sion of educational facilities outside Canada; 

Related Provisions: 250(1)(d.1) — Optional deemed residence in Canada. 
Regulations: 6600 (prescribed order). 


“paid-up capital” has the meaning assigned by subsection 89( Ly; 
“paid-up capital deficiency” — [Repealed under former Act] 


“Part VII refund” has the meaning assigned by subsection IO 22): 
Origin of “Part Vil refund”: R.S.C. 1985, c. 1 (Sth Supp.). 


“Part VIII refund” has the meaning assigned by subsection 
194(2); 
Origin of “Part Vill refund”: R.S.C. 1985, c. 1 (Sth Supp.). 


“participant” — [Repealed under former Act] 


“passenger vehicle” means an automobile acquired after June 17, 
1987 (other than an automobile acquired after that date pursuant to 
an obligation in writing entered into before June 18, 1987) and an 
automobile leased under a lease entered into, extended or renewed 
after June 17, 1987; 

Regulations: Sch. II:Cl. 10, Sch. I:Cl. 10.1, Sch. I:Cl. 16. 

Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 


subsection 85(1); IT-521R: Motor vehicle expenses claimed by self-employed individ- 
uals; IT-522R: Vehicle, travel and sales expenses of employees. 


“past service pension adjustment” of a taxpayer for a calendar 
year in respect of an employer has the meaning assigned by 
regulation; 

Regulations: 8303(1). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Compliance Bulletins: 1 (calculation of past service pension 
adjustment). 


Forms: 1215: Past service pension adjustment exempt from certification; T215 Seg- 
ment, T215 Summ: Summary of past service pension adjustments exempt from certifi- 
cation; T1004: Applying for the certification of a provisional PSPA: T1006: Designat- 
ing an RRSP withdrawal as a qualifying withdrawal; T4104: Past. service pension 
adjustment guide. 


“pension adjustment” of a taxpayer for a calendar year in respect 
of an employer has the meaning assigned by regulation; 

Related Provisions: 146(5.21) — Anti-avoidance. 

Regulations: 8301(1). 

Registered Plans Compliance Bulletins: | (pension adjustments). 

Forms: T4084: Pension adjustment guide. 


“person”, or any word or expression descriptive of a person, in- 


cludes any corporation, and any entity exempt, because of subsec- 
tion 149(1), from tax under Part I on all or part of the entity’s taxa- 
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ble income and the heirs, executors, liquidators of a succession, 
administrators or other legal representatives of such a person, ac- 
cording ‘to the law of that part of Canada to which the context 
extends; 

Related Provisions: 33.1(2)(a) — “Person” includes, partnership for international 
banking centre rules; 66(16) — “Person” includes partnership for flow-through share 
rules; 79(1), 79.1(1) — Includes partnership for rules re seizure of property by creditor; 
80(1), 80.0111) — Includes partnership for debt forgiveness rules; 127.2(9), 
127.3(7) — Includes. partnership for SPTC and’SRTC rules; 139.1(1) — Includes part- 
nership for insurance demutualization; 187.4(c) — Includes partnership for Part IV.1 
tax; 209(6) — Includes partnership for purposes of tax on caryed-out income, 227(5.2), 
(15) — Includes partnership for certain purposes re withholding tax; 237.1(1) — In- 
cludes partnership for tax shelter identification rules; 251,1(4) — Includes partnership 
for definition of affiliated persons; Canada-U.S. Tax Treaty:Art. IlI:1(¢) — Meaning of 
“person” for treaty purposes. 


History: Parson aniended by 2001, c. 17, subsec. 230(1), to add “liquidators of a 
succession,”,.in force June 14, 2001. 


“Person” substituted by 1994, c. 7, Sch. VI (1993; :¢. 24), subsec. 139(1). “Person” 
formerly read: 


“person”, or any word or expression descriptive of a person, includes any body 
corporate, and the heirs, executors, administrators or other legal representatives 
of the person, according to the law of that part of Canada to which the context 
extends; 


Interpretation Bulletins: IT-216: Corporation holds property as agent for share- 
holder (archived); IT-379R: en profit sharing ae to 
beneficiaries. 


Information Circulars: 78-10R5: Books and records retention/destruction; 05-1R1: 
Electronic record keeping. 


1.T. Technical News: 25. (partnership issues). 
Advance Tax Rulings: ATR-1: Transfer of legal title in land to bare trustee. 


“personal or living expenses” includes 


(a) the expenses of properties maintained by any person for the 
use or benefit of the taxpayer or any person connected with the 
taxpayer by blood relationship, marriage or common-law part- 
nership or adoption, and not maintained:in connection with a 
business carried on for profit or with a reasonable expectation of 
profit, 


(b) the expenses, premiums or other costs of a policy of insur- 
ance, annuity contract or other like contract if the proceeds of 
the policy or contract are payable to or for the benefit of the 
taxpayer ora person connected with the taxpayer by blood rela- 
tionship, marriage or common-law partnership or adoption, and 


(c) expenses of properties maintained by an estate or trust for the 
benefit of the taxpayer as one of the beneficiaries; 


Related Provisions: 18(1)(h), 56(1)(0)(i) — No deduction for personal or living 
expenses. 


History: The definition “personal or living expenses” in subsec. 248(1) amended by 
2000, c. 12, Sch. 2, s. 9, to replace “marriage” with “marriage or common-law partner- 
ship”, applicable to 2001 et seq., in force July 31, 2000. See also the transitional rules 
reproduced in the History to 248(1)‘‘common-law partner”. 


Selected Cases [subsec. 248(1)“personal or living expenses”: McNeill v. 
Canada, [1989] 2 C.T.C. 310 (FCTD) (MURB unit was acquired as source of 1 income 
with a reasonable expectation of profit). 


“personal services business” has the meaning assigned by subsec- 
tion 125(7); 


“personal trust” means a trust (other than a trust that is, or was at 
any time after 1999, a unit trust) that is 


(a) a testamentary trust, or 


(b) an inter vivos trust no beneficial interest in which was ac- 
quired for consideration payable directly or indirectly to 


(i) the trust, or 


(ii) any person or partnership that has made a contribution to 
the trust by way of transfer, assignment or other disposition 
of property; 
Related Provisions: 107.4(3)(i) — Trust deemed. not to be personal trust; 108(2) — 
Unit trust; 108(6) — Where terms of trust are varied; 108(7) — Meaning of “acquired 
for consideration”: 110.6(16) — Extension of definition for purposes of capital gains 
exemption; 128.1(10)‘‘excluded right or interest”(j) — No deemed disposition on emi- 
gration of beneficiary; 251(1)(b) — Trust deemed not at arm’s length with beneficiary. 
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History: “Personal trust” in subsec. 248(1) amended by 2009, c. 2, subsec. 76(2), ap- 
plicable after July 14, 2008. It formerly read: 


“personal trust’ means 
(a) a testamentary trust,.or 


(b) an inter vivos trust, no beneficial interest in which was acquired for.con- 
sideration payable directly or indirectly to 


(i) the trust, or 


(ii) any person who has made a contribution to the trust by way of trans- 
fer, assignment or other disposition of property, 


but, after 1999, does not include a unit trust; 


The portion of the definition “personal trust” after subpara. (b)(ii) amended by 2001, c. 
17, subsec. 188(4), applicable after December 23, 1998. That portion formerly read: 


and, for the purposes of this paragraph and paragraph 53(2)(h), where all the 

beneficial interests in a particular inter vivos trust acquired by way of the trans- 
fer, assignment or other disposition of property to the particular trust were ac- 
quired by 


(iii) One person, or 
(iv) 2 or more persons who would be related to each other if 


(A) a trust and another person were related to each other, where, the 
other person is a beneficiary under the trust or is related to a beneficiary 
under the trust, and 


(B) a trust and another trust were related to each other, where a benefici- 
ary under the trust is a beneficiary under the other trust or is related to.a 
beneficiary under the other trust, 


any beneficial interest in the particular trust acquired by such a’ person shall be 
deemed to: have been acquired for, no consideration; 


All that portion of para. (b) of “personal trust” following ‘subpara. (ii) amended by 
1994, c. 7, Sch. VII (1993, c. 24), subsec. 139(4), applicable after 1987. That portion 
formerly read: 


and, for the purposes of this paragraph and paragraph 53(2)(h), where an inter 

vivos trust is created by way of the transfer, assignment or other disposition of 
property by an individual (or two or more individuals each of whom was, at the 
time the trust was created, related to each of the other individuals), any benefi- 
cial interest in the trust acquired by the individual, or individuals, at the time the 
trust was created shall be deemed to have been acquired for no consideration; 


Interpretation Bulletins: IT-342R: Trusts — Income payable to beneficiaries, IT- 
381R3: Trusts — capital gains and losses and the flow-through of taxable capital gains 
to beneficiaries; IT-385R2: Disposition of an income interest in a trust. 


‘“personal-use property” has the meaning assigned by section 54; 


Proposed Addition — 248(1 )“pooled registered 
_ - lagen gore or “PRPP” : 


a 2011 sa eaten susee 20(5), will add the 
Yor “PRPP* to subsec. 2A8(1), i in force or 


. Sek fnagschrouks to jefe Subsection are cade Gouseqhiehtial 
tion of the t iles applicable to pooled registered pension plans 


: aah For further informa- 
on, see the commentary fl the definition “pooled ayaa aioe ao ’ in sub- 
section 147. S(1). yo os eT) 


‘post-1971 spousal or common-law partner trust” means a trust 
that would be described in paragraph 104(4)(a) if that paragraph 
were read without reference to subparagraph 104(4)(a)(iv); 

Related Provisions: 104(6)(b)(ii), (iii) — Deduction from income of» trust; 
104(15)(a) — Preferred beneficiary election; 107(4)(a)(i) — Distribution of property to 
person other than taxpayer or partner. 


History: The definition “post-1971 spousal or common-law: partner trust” added to 
subsec. 248(1) by 2001, c. 17, subsec. 188(5), applicable to trusts created after 1971. 


“preferred share” means a share other than a common. share; 


“prescribed” means 


(a) in the case of a form, the information. to be given on a form 
or the manner of filing a form, authorized by the Minister, 
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(a.1) in the case of the manner of making or filing an election, 
authorized by the Minister, and 


(b) in any other case, prescribed by regulation or determined in 
accordance with rules prescribed by regulation; 
Related Provisions: 147.1(18) — Regulation re pension plans; 220(3.21) — Certain 
designations in prescribed form deemed to be elections; 221 — Regulations generally; 
244(16) — Forms prescribed or authorized: 248(1) — “Regulation”; Interpretation Act 
32 — Deviations from prescribed form acceptable. 
History: Para. (a) of “prescribed” substituted and para. (a.1) added by 1994, c. 7, Sch. 
II (1991, c. 49), subsec. 192(9). Para. (a) formerly read: 


(a) in the case of a form or the information to be given on a form, prescribed by. 
order of the Minister, and 


Selected Cases [subsec. 248(1)“prescribed”]: Cal Investments Ltd. y. Canada, 
[1990] 2 C.T.C. 418 (FCTD) (Where a taxpayer and defrauded principal agreed to treat 
funds diverted as loans, taxpayer had no mens rea for evasion in respect of return filed 
after agreement. Waiver without corporate seal valid where signed by an officer of the 
company with implied authority; corporate seal discretionary provision for Minister’s 
benefit). 


Regulations: Part I-XCII. 


Application Policies: SR&ED 2004-02R5: Filing requirements for claiming 
SR&ED. 


“principal amount”, in relation to any obligation, means the 
amount that, under the terms of the obligation or any agreement re- 
lating thereto, is the maximum amount or maximum total amount, 
as the case may be, payable on account of the obligation by the 
issuer thereof, otherwise than as or on account of interest or as or on 
account of any premium payable by the issuer conditional on the 
exercise by the issuer of a right to redeem the obligation before the 
maturity thereof; 


Related Provisions: 80.02(2)(a) — Principal amount of distress preferred share; 
248(26) — Principal amount of debtor’s liability. 


I.T. Application Rules: 26(1.1) (where obligation outstanding on Jan. 1, 1972). 
1.T. Technical News: 25 (foreign exchange losses). 


“private corporation” has the meaning assigned by subsection 
89(1); 


“private foundation” has the meaning assigned by section 149.1; 


History: The definition “private foundation” added to subsec. 248(1) by 1998, c. 19, 
subsec. 66(3), applicable after 1996. 


“private health services plan” means 


(a) a contract of insurance in respect of hospital expenses, medi- 
cal expenses or any combination of such expenses, or 


(b) a medical care insurance plan or hospital care insurance plan 
or any combination of such plans, 


except any such contract or plan established by or pursuant to 


(c) a law of a province that establishes a health care insurance 
plan as defined in section 2 of the Canada Health Act, or 


(d) an Act of Parliament or a regulation made thereunder that 
authorizes the provision of a medical care insurance plan or hos- 
pital care insurance plan for employees of Canada and their 
dependants and for dependants of members of the Royal Cana- 
dian Mounted Police and the regular force where such employ- 
ees or members were appointed in Canada and are serving 
outside Canada; 
Related Provisions: 6(1)(a)(i) — Employer’s contribution to PHSP not a taxable 
benefit; 20.01 — Deduction from business income for premiums paid to plan; 
118.2(2)(q) — Medical expense credit for premiums paid to PHSP; 144.1(1)“desig- 
nated employee benefit” — Employee life and health trust may pay benefit from PHSP. 
History: Para. (c) of the definition “private health services plan” in subsec. 248(1) 
amended by 1999, c. 22, subsec. 80(3), deemed to have come into force on April 1, 
1996. It formerly read: 


(c) a law of a province that establishes a health care insurance plan in respect of 
which the province receives contributions from Canada for insured health ser- 
vices provided under the plan pursuant to the Federal-Provincial Fiscal Ar- 
rangements Act, or 


Para. (c) of “private health services plan” amended by 1995, c. 17, subsec. 45(2), to 
substitute ““Federal-Provincial Fiscal Arrangements Act” for “Federal-Provincial Fis- 
cal Arrangements and Federal Post-Secondary Education and Health Contributions 
Act’, in force April 1, 1996. 
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Interpretation Bulletins: IT-339R2: Meaning of “private health services plan”; IT- 
529: Flexible employee benefit programs. er 
Advance Tax Rulings: ATR-8: Self-insured health and welfare trust fund; ATR-23: 
Private health services plan. 


“professional corporation” means a corporation that carries on the 
professional practice of an accountant, dentist, lawyer, medical doc- 
tor, veterinarian or chiropractor; 

Related Provisions: 249.1(1)(b) — Year-end of professional corporation. 


History: The definition “professional corporation” added by 1996, c. 21, subsec. 
60(2), applicable after 1994, 


“profit sharing plan” has the meaning assigned by subsection 
147(1); 


“property” means property of any kind whatever whether real or 
personal or corporeal or incorporeal and, without restricting the 
generality of the foregoing, includes 


_ Proposed Amendment — 248(1)“property” opening 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
254(4), will amend the opening words of the definition “property” in subsec. 248(1) by 
substituting “personal, immovable or movable, tangible or intangible,” for “personal”, 
to come into force on Royal Assent. Rae ak. 


Technical Notes (July 2010): See under 12(4). a Bae 


(a) a right of any kind whatever, a share or a chose in action, 
(b) unless a contrary intention is evident, money, 

(c) a timber resource property, and 

(d) the work in progress of a business that isa profession; 


Related Provisions: 9(1), 9(3) — Income from property; 79(1), 79.1(1) — Defini- 
tion of property for purposes of rules re seizure of property by creditor; 248(5) — 
Meaning of substituted property. 

Selected Cases [subsec. 248(1)“property”]: Haché v. R., [2011] 5 C.T.C. 37 
(FCA) (Fishing licences are property, subject to capital gains upon disposition); 
Manrell v, R., [2003] 3 C.T.C. 50 (FCA); rev’g [2002] 1 C.T.C. 2543 (TCC) (Right to 
compete is not “property”); RSI Research Ltd. v. Canada, 11993] 2'C PG; 2378 (FCC) 
(Right to portion of revenues was “property”); Sani Sport Inc. v. Canada, [1990] 2 
C.T.C. 15 (FCA) (Amount paid for loss of business use of expropriated land was capi- 
tal gain). 


1.T. Application Rules: 26(6) (property disposed of and reacquired from June 19 to 
December 31, 1971). 


Interpretation Bulletins: IT-334R2: Miscellaneous receipts; IT-432R2: Benefits 
conferred on shareholders; IT-457R: Election by professionals to exclude work in pro- 
gress from income. 


Application Policies: SR&ED 2000-04R2: Recapture of investment tax credit. 
Advance Tax Rulings: ATR-60: Joint exploration corporations. 


“province” — [Repealed under former Act] 


“provincial SIFT tax factor” — [Repealed] 


History: “Provincial SIFT tax factor” repealed by 2008, c. 28, subsec. 34(1), applica- 
ble to 2009 et seq., except that it also applies 


(a) to the 2007 and 2008 taxation years of a SIFT trust if the SIFT trust so elects in 
its return of income for the 2007 taxation year; 


(b) to the 2007 and 2008 taxation years of a SIFT partnership if the SIFT partner- 
ship so elects in its return for 2007 required under Part IX.1 of the Act; 


(c) to the 2008 taxation year of a SIFT trust if the SIFT trust so elects in its return 
of income for the 2008 taxation year; and 


(d) to the 2008 taxation year of a SIFT partnership if the SIFT partnership so elects 
in its return for 2008 required under Part IX:1 of the Act. 


It formerly read: 

“provincial SIFT tax factor” for a taxation year means the decimal fraction 0.13; 
“Provincial SIFT tax factor’ added by 2007, c. 29, s. 28, deemed to have come into 
force on October 31, 2006. 


“provincial SIFT tax rate” of a SIFT trust or a SIFT partnership 
for a taxation year means the prescribed amount determined in re- 
spect of the SIFT trust or SIFT partnership for the taxation year; 


Related Provisions: 122(1)(b)A:D, 122(3)“taxable SIFT. trust distributions”, 
197(2)C — Provincial SIFT tax rate used in calculation of tax payable. 
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History: “Provincial SIFT tax rate’ added by 2008, c. 28, subsec. 34(2), applicable to 
2009 et seq:, except that it also applies 
(a) to the 2007 and 2008 taxation years of a SIFT trust if the SIFT trust so elects in 
its return of income for the 2007 taxation year; 
(b) to the 2007 and 2008 taxation years of a SIFT partnership if the SIFT partner- 
ship so elects in its return for 2007 required under Part IX.1 of the Act; 


(c) to the 2008 taxation year of a SIFT trust if the SIFT trust so elects in its return 
of income for the 2008 taxation year; and 


. (d) to the 2008 taxation year of a SIFT partnership if the SIFT partnership so elects 
in its return for 2008 required under Part IX.1 of the Act. 


Regulations: 414(3) (prescribed amount). 


“public corporation” has the a assigned by subsection 
89(1); 


“public foundation” has the meaning assigned by section 149.1; 


History: The definition “public foundation” added to subsec. 248(1) by 1998, c. 19, 
subsec. 66(3), applicable after 1996. 


“public market” has the same meaning as in subsection 122.1(1); 


History: “Public market” added by 2007, c. 29, s. 28, deemed to have come into force 
on October 31, 2006. 


“qualified donee” has the meaning assigned by subsection 
149.1(1). 


Related Provisions: 188.2(3)(a)(ii) — Effect of suspension of charity’s receipting 
privileges. 

History: The definition “qualified donee” added to subsec. 248(1) by 2001, c. 17, sub- 
sec. 188(5), applicable after 1998. 


“qualifying environmental trust” has the meaning assigned by 
subsection 211.6(1); 


Related Provisions: 12(1)(z.1), (z.2) — Income from trust or from sale. of interest; 
20(1)(ss), (tt) — Deduction for contribution to trust or acquisition of interest; 
75(3)(c.1) — Reversionary trust rules do not apply; 107.3(1), (2) — Rules applying to 
trust; 107.3(3) — Where trust ceases to be qualifying environmental trust; 127.41 — 
Tax credit to beneficiary of trust; 149(1)(z) — No Part I tax on trust; 211.6 — Part 
XII.4 tax on trust; 248(1)“cost amount”(e.2) — Cost amount of interest in trust is zero; 
250(7) — Trust deemed resident in province where site is located [before 2012]. 


History: “Qualifying environmental trust” amended by 2011, c. 24, subsec. 72(1), ap- 
plicable to 2012 et seq. It formerly read: 


“qualifying environmental trust” at any time means a trust resident in a province 
and maintained at that time for the sole purpose of funding the reclamation of a 
site in the province that had been used primarily for, or for any combination of, 
the operation of a mine, the extraction of clay, peat, sand, shale or aggregates 
(including dimension stone and gravel) or the deposit of waste, where the main- 
tenance of the trust is or may become required under the terms of a contract 
entered into with Her Majesty in right of Canada or the province or is or may 
become required under a law of Canada or the province and the contract was 
entered into or that law was enacted, as the case may be, on or before the later of 
January 1, 1996 and the day that is one year after the day on which the trust was 
created, but does not include a trust 


(a) that relates at that time to the reclamation of a well, 


(b) that is not maintained at that'time to secure the reclamation obligations of 
one or more persons or partnerships that are beneficiaries under the trust, 


(c) that at that time has a trustee other than 
(i) Her Majesty in right of Canada or the province, or 


(ii) a corporation resident in Canada that is licensed or otherwise author- 
ized under the laws of Canada or a province to carry on in Canada the 
business of offering to the public its services as trustee, 


(d) that borrows money at that time, 


(e) that acquired at that.time any property that is not described in any of 
paragraphs (a), (b) and (f) of the definition “qualified investment” in section 
204, 


(f) to which the first contribution was made before 1992, 
(g) from which any amount was distributed before February 23, 1994, 


(h) if that time is before 1998 and the trust is not a mining reclamation trust 
at that time, 


(i) to which the first contribution was made before 1996, 
(ii) from which any amount was distributed before February 19, 1997, or 
(iii), any interest in which was disposed of before February 19, 1997, 


(i) that elected in writing filed with the Minister, before 1998 or before April 
of the year following the year in which the first contribution to the trust was 
made, never to have been a qualifying environmental trust, or 
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(j) that was at any previous time during its existence not a qualifying envi- 
ronmental trust; 


The definition “qualifying environmental trust” addded to, subsec. 248(1) by 1998, c. 
19, subsec. 66(3), applicable after 1991. 


“qualifying she sii the igang BREE by RO ee 


sions for further details.) 
[““RRIF”’] — 


[“RRSP”’] — See “registered retirement savings plan” below. ] 


See “registered retirement income, fund” below.] 


“RRSP deduction limit’? has the meaning assigned by subsection 
146(1); 


“RRSP dollar limit” has the meaning assigned by. subsection 
146(1); 


“recognized stock exchange”’ means 
(a) a designated stock exchange, and 


(b) any other stock exchange, if that other stock exchange is lo- 
cated in Canada or in a country that is a member of the Organi- 
sation for Economic Co-operation and Development and that has 
a tax treaty with Canada; 


History: “Recognized stock exchange” added to subsec. 248(1) by 2007, c. 35, subsec. 
65(2), applicable after December 13, 2007. 


“record” includes an account, an agreement, a book, a chart or ta- 
ble, a diagram, a form, an image, an invoice, a letter, a map, a mem- 
orandum, a plan, a return, a statement, a telegram, a voucher, and 
any other thing containing information, whether in writing or in any 
other form; 


History: The definition “record” added to subsec. 248(1) by 1998, c. 19, subsec. 
239(6), in force on June 18, 1998. 


Information Circulars: 78-10R5: Books and records retention/destruction. 
Forms: RC4409: Keeping records [guide]. 


“refundable Part VII tax on hand” has the meaning assigned by 
subsection 192(3); 


“refundable Part VIII tax on hand” has the meaning assigned by 
subsection 194(3); 


“registered Canadian amateur athletic association” means a Ca- 
nadian amateur athletic association within the meaning assigned by 
subsection 149.1(1).that has applied to the Minister in prescribed 
form for registration, that has been registered and whose registra- 
tion has not been revoked; 

Related Provisions: 143.1— Amateur athletes’ reserve funds; 149(1)(g)— 
RCAAA exempt from tax; 149.1(4.2)— Revocation of RCAAA registration; 


149.1(14) — Annual information return; 149.1(15), 241(3.2) — Public. disclosure of 
RCAAA information. 


History: “Registered Canadian amateur athletic association” amended by 2011, c. 24, 
subsec. 72(1), in force on January 1, 2012. It formerly read: 


“registered Canadian amateur athletic association’ means an association that was 
created under any law in force in Canada, that is resident in Canada and that 


(a) is a person described in paragraph 149(1)(1), and 
(b) has, as its primary purpose and its primary function, the promotion of 
amateur athletics in Canada on a nation-wide basis, 
that has applied to the Minister in prescribed form for registration, that has been 
registered.and whose registration has not been revoked under subsection 168(2); 


Selected Cases: Maccabi Canada v. MNR, (1998) 4 C.T.C. 21 (FCA) (No demo- 
graphic element to be read. into definition). 


1651 


S. 248(1) reg 


Interpretation Bulletins: IT-168R3: Athletes and players employed by football, 
hockey and similar clubs; IT-496R: Non-profit organizations. 


Forms: T1189: Application to register a Canadian amateur athletic association under 
the ITA. 


Registered Charities Newsletters: 2 (revised publications and forms)... 


Charities Policies: CPS-007: RCAAAs: Receipts — issuing policy; CPS-011: Re- 
gistration of Canadian amateur athletic associations. 


“registered charity” at any time means 


(a) a charitable organization, private foundation or public foun- 
dation, within the meanings assigned by subsection 149.1(1), 
that is resident in Canada and was either created or established 
in Canada, or 


(b) a branch, section, parish, congregation or other division of an 
organization or foundation described in paragraph (a), that is 
resident in Canada and was either created or established in Can- 
ada and that receives donations on its own behalf, 


that has applied to the Minister in prescribed form for registration 
and that is at that time registered as a charitable organization, pri- 
vate foundation or public foundation; 


Related Provisions: 149(1)(f) — No tax on registered charity; 149.1 — Rules for 
charities; 149.1(4.1)(c) — Revocation of registration if false statement made to obtain 
it; 149.1(6.3) — Designation as public foundation, etc; 149.1(6.4) — Registered na- 
tional arts service organization treated as registered charity; 149.1(22) — Notice of re- 
fusal to register charity; 149.1(23)—— Annulment — of charity registration; 
188.2(3)(a)(ii) — Effect of suspension of charity’s receipting privileges; Canada-U.S. 
Tax Treaty:Art. XXI — Exempt organizations. 


Selected Cases: Vancouver Society of Immigrant & Visible Minority Women vy. 
MNR, [1999] 2 C.T.C. 1 (SCC); aff g [1996] 2 C.T.C. 88 (FCA) (Valid charitable or- 
ganization must be constituted exclusively for charitable purposes); Vancouver 
Regional FreeNet Association v. MNR, [1996] 3 C.T.C. 102 (FCA) (Provision of access 
to information on Internet free of charge was charitable activity). 


Interpretation Bulletins: IT-496R: Non-profit organizations. 


Registered Charities Newsletters: 2 (revised publications and forms); 8 (changes 
in departmental policy on applications for re-registration); 10 (re-registration fee); 11 
(renewal in the Charities Directorate; consultation on registering organizations that pro- 
vide rental housing for low-income; facts about charities); 12 (promoting volunteerism: 
Grand Forks Volunteer Society v. MNR); 13 (from the Director General); 14 (registra- 
tion process speeds up); 15 (facts and figures about charities and the CCRA; registered 
charities as internal divisions of other charities); 16 (issues: amalgamations, mergers, 
and consolidations); 18 (statistics on charities); 19 (new charity representative position 
created; facts and figures about charities and the CRA in 2003; what is the difference 
between a registered charity and a non-profit organization?); 20 (working outside Can- 
ada — board of directors); 21 (when is an amalgamation not an amalgamation?); 23 
(facts and figures about charities and the CRA in 2004); 27, 28, 31 (facts and figures 
about charities and the CRA); 31 (Charities Directorate’ s priority for 08/09: reducing 
inventory); 32 (getting registered and staying registered: what we’re doing to help; how 
to improve your application and avoid unnecessary delays); 33 (Guide RC4108 is no 
longer available); Charities Connection 4 (statistics on charities). 


Charities Policies: CPS-017: Effective date of registration; CPS-028: Fundraising by 
registered charities. See under 149.1(1)‘‘charitable organization” for Policies on what 
organizations will be registered. 

Charities Guidance: CG-009: Trust document. 

Forms: RC4106: Registered charities operating outside Canada [guide]; T2050: Ap- 
plication to register a charity under the ITA; T2095: Registered charities — application 
for re-designation; T4063: Registering a charity for income tax purposes [guide]; 
T4118: Auditing charities [booklet]. 


“registered disability savings plan” has the same meaning as in 
subsection 146.4(1); 


History: “Registered disability savings plan” added to subsec, 248(1) by 2007, c. 35, 
subsec. 123(2), applicable after December 13, 2007. 


“registered education savings plan” has the meaning assigned by 
subsection 146.1(1); 


“registered home ownership savings plan” — [Repealed under 
former Act] 


“registered investment” has the meaning assigned by subsection 
204.4(1); 


“registered labour-sponsored venture capital corporation” 
means a corporation that was registered under subsection 204.81(1), 
the registration of which has not been revoked: 


Income Tax Act 


History: The definition “registered labour-sponsored venture capital corporation” ad- 
ded to subsec. 248(1) by 1997, c. 25, subsec. 71(3), applicable after 1995, ~ 


“registered national arts service organization”, at, any time, 
means a national arts service organization that has been registered 
by the Minister under subsection 149.1(6.4), which registration has 
not been revoked; 


History: “Registered national arts organization” enacted by 1994, c. 7, Sch. II (1991, 
c. 49), subsec. 192(14), applicable after July 13, 1990. 


“registered pension fund or plan” — [Repealed under former 
Act] . 


“registered pension plan” means a pension plan that has been reg- 
istered by the Minister for the purposes of this Act, which registra- 
tion has not been revoked; 


deemed in force on the day of the coming into force of Bill C-25 (First Readin; 
17, 2011), Pooled Registered Pension Plans Act. 
Technical Notes: A “registered pension plan” is defined to be a pension plan 
registered by the Minister of National Revenue for the purposes of the Act, if such — 
registration has not been revoked. © 1001 folie sidanilg Pt oe 
The definition is amended to exclude PRPPs. Under new section 147.5, PRPPs are _ 
subject to separate rules and registration requirements. For further information, 
please see the commentary on section 147.5. Opa & 


mt 


ace 


ee 


he 


Related Provisions: 56(1)(a) — Pension benefits taxable: 60.02(1)“eligible pro- 
ceeds”(b) — Rollover of RPP payment to RDSP on death; 75(3)(a) — Reversionary 
trust rules do not apply to RPP; 108(1)trust”(a) — “trust” does not include an RPP for 
certain purposes; 128.1(10)“excluded right or interest”(a)(viii) — No deemed disposi- 
tion of pension rights on emigration; 147.1(2) — Registration of plan; 147.173) — 
Deemed registration; Canada-U.S. Tax Treaty:Art. XVIII:7 — Deferral of US tax 
while income accrues in plan. 

Selected Cases [subsec. 248(1)“registered pension plan”): Kamil y. R., 
[1999] 1 C.T.C. 2447 (TCC) (U.S. 401K plan is not a “registered pension plan”). 
1.T. Application Rules: 17(8) (reference to RPP includes reference to approved plan 
before RPP amendment in 1990). 

Interpretation Bulletins: IT-167R6: Registered pension plans — employee’s contri- 
butions; IT-528: Transfers of funds between registered plans. 

Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 22 (what 
is a complete application for registering a pension plan?). 

Forms: T510: Application to register a pension plan. 


“registered retirement income fund” or “RRIF” have the same 
meaning as “registered retirement income fund” in subsection 
146.3(1); 

Related Provisions: 248(1)“RRIF” — Same meaning. 

History: “Registered retirement income fund” amended, “or “RRIF” added, by 2011, 
c. 24, subsec. 72(1), deemed in force on March 23, 2011. It formerly read: 


“registered retirement income fund” has the meaning assigned by subsection 
146.3(1); 


“registered retirement savings plan” or “RRSP” have the same 
meaning as “registered retirement savings plan” in subsection 
146(1); 

Related Provisions: 248(1)“RRSP” — Same meaning. 

History: “Registered retirement savings plan” amended, “or “RRSP” added, by 2011, 
c. 24, subsec. 72(1), deemed in force on March 23, 2011. It formerly read: 


“registered retirement savings plan” has the meaning assigned by subsection 
146(1); 


“registered securities dealer” means a person registered or li- 
censed under the laws of a province to trade in securities, in the 
capacity of an agent or principal, without any restriction as to the 
types or kinds of securities in which that person may trade; 
Related Provisions: 142.2(1)“investment dealer”, 142.5 — Corporation subject to 
mark-to-market rules. 


History: The definition “registered securities dealer” added by 1995, c. 21, subsec. 
74(2), applicable after April 26, 1989. 
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“registered supplementary unemployment benefit plan” has the 
meaning assigned by subsection 145(1); 


“regulation” means a regulation made by the Governor in, Council 
under this Act; 


Related Provisions: 65(2)— Regulations allowing » resource’ allowances; 
147.1(18) — Regulations re pension plans; 215(5)— Regulations reducing amount to 


Technical Note 


tax credit (FTC 


federal corporate income 
os aise Hiireion busi 
ally not 


ral corporate income — 
on October 30, 


“restricted farm loss” has the meaning assigned by subsection 
31(1.1); 

Related Provisions: 111(1)(c) — Application of restricted farm losses; 1119) — 
Restricted farm loss where taxpayer not resident in Canada. 


History: The definition “restricted farm loss” amended by 1995, c. 21, subsec. 43(1), 
applicable to taxation years that end after February 21, 1994. The definition formerly 
read: 


“restricted farm loss” has the meaning assigned by subsection 31(1); 


“restricted financial institution” means 
(a) a bank, 
(b) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the business 
of offering to the public its services as trustee, 
(c) a credit union, 
(d) an insurance corporation, 
(e) a corporation whose’ principal business is the lending of 
money to persons with whom the corporation is dealing at arm’s 


length or the purchasing of debt obligations issued by such per- 
sons or a combination thereof, 


S6should be “the athlete’s” — ed. 
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(e.1) a corporation described in paragraph (g) of the definition 
“financial institution” in subsection 181(1), or 


(f) a corporation that is controlled by one or more corporations 
described in any of paragraphs (a), to (e.1); 
Related Provisions: 131(10)— Mutual fund corporation or investment corpora- 
tion — election not to be restricted financial institution; 142.2(1)“financial institu- 


tion” — Definition for mark-to-market and related rules; 256(6), (6.1) — Meaning of 
“controlled”. 


History: Para. (f) of the definition “restricted financial institution” in subsec. 248(1) 
amended, and para. (e.1) added, by 1999, c. 22, subsec. 80(4), applicable to taxation 
years that begin after 1998. Para. (f) formerly read: 


(f) a corporation that is controlled by one or more corporations described in any 
of paragraphs (a) to (e); 

Regulations: 8604 [to be repealed] (prescribed financial institutions). 

|.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


“retirement. compensation arrangement”, means a, plan, or ar- 
rangement under which contributions (other than payments made to 
acquire an interest in a life insurance policy) are made by an em- 
ployer or former employer of a taxpayer, or by a person with whom 
the employer or former employer does not deal at arm’s length, to 
another person or partnership (in this definition and in Part X13 
referred to as the “custodian” in connection with benefits that are 
to be or may be received or enjoyed by any person on, after or in 
contemplation of any substantial change in the services rendered by 
the taxpayer, the retirement of the taxpayer or the loss of an office 
or employment of the taxpayer, but does not include 


(a) a registered pension 


Additio 


Ap| 
(al 


force or 


} deemed in force on the 

Technical Notes: A “retirement compensation arrangement” (RCA) is a plan or 
arrangement under which an employer makes payments to another person, called a 
custodian, so that benefits may be paid to an employee or any other person after the 
employee retires or otherwise severs his or her employment with the employer. In the 
absence of this definition, such arrangements would ordinarily be employee benefit 

Various ed plans and other specified plans and arrangements are spe~ 

he definition of an RCA by its paragraphs (a) to.(a). (5): 
1) is added to the definition to exclude a PRPP from being an_ 


policy with an insurance corporation, 

(c) a deferred profit sharing plan, 

(d) an employees profit sharing plan, 

(e) a registered retirement savings plan, 

(f) an employee trust, 

(f.1) an employee. life and health trust, 

(g) a group sickness or accident insurance plan, 

(h) a supplementary unemployment benefit plan, 

(i) a vacation pay trust described in paragraph 149(1)(y), 


(j) a plan or arrangement established for the purpose of deferring 
the salary or wages of a professional athlete for his9® services as 
such with a team that participates in a league having regularly 
scheduled games (in this definition referred to as an “athlete’s 
plan’), where 


(i) the plan or arrangement would, but for paragraph (j) of the 
definition “salary deferral arrangement” in this subsection, be 
a salary deferral arrangement, and 

(ii) in the case of a Canadian team, the custodian of the plan 


or arrangement carries on business. through a fixed place of 
business. in Canada and is licensed or otherwise authorized 
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under the laws of Canada or a province to carry on in Canada 
the business of offering to the public its services as trustee, 


(k) a salary deferral arrangement, whether or not. deferred 
amounts thereunder are required to be included as' benefits under 
paragraph 6(1)(a) in computing a taxpayer’s income, 


(1) a plan or arrangement (other than an athlete’s plan) that is 
maintained primarily for the benefit of non-residents in respect 
of services rendered outside Canada, 


(m) an insurance policy, or 
(n) a prescribed plan or arrangement, 


and, for the purposes of this definition, where a particular person 
holds property in trust under an arrangement that, if the property 
were held by another person, would be a retirement compensation 
arrangement, the arrangement shall be deemed to be a retirement 
compensation arrangement of which the particular person is the 
custodian; 

Related Provisions: 8(1)(m.2) — Employee RCA contributions; 12(11) — Defini- 
tions — “investment contract”: 75(3)(a) — Reversionary trust rules do not apply to 
RCA; 94(1)“exempt foreign trust”(e) — RCA excluded from non-resident trust rules; 
118(8)(e), (f) — No pension income credit for incomé from RCA; 128.1(10)‘‘excluded 
right or interest”(a)(ix) —No deemed disposition of right to RCA on emigration; 
207.6(2) — Life insurance policies; 207.6(4) — Deemed contribution; 207.6(5) — 
Resident’s arrangement; 252.1(c), (d) — All branches of a union deemed to be a single 
employer. 

History: Para. (f.1) added to “retirement compensation arrangement” by 2010, c. 25, 
subsec. 69(2), applicable after 2009. 

Regulations: 6802 (prescribed plan or arrangement). 

Interpretation Bulletins: IT-529: Flexible employee benefit programs. 

I.T. Technical News: 34 (retirement compensation arrangements). 

Advance Tax Rulings: ATR-45: Share appreciation rights plan. 


Forms: 1733: Application for an RCA account number; T4041: Retirement compen- 
sation arrangements guide. 


“retirement income fund” has the meaning assigned by subsection 
146.3(1); 


“retirement savings plan’’ has the meaning assigned by subsection 
146(1); 


“retiring allowance” means an amount (other than a superannua- 
tion or pension benefit, an amount received as a consequence of the 
death of an employee or a benefit described in subparagraph 
6(1)(a)(iv)) received 


(a) on or after retirement of a taxpayer from an office or employ- 
ment in recognition of the taxpayer’s long service, or 


(b) in respect of a loss of an office or employment of a taxpayer, 
whether or not received as, on account or in lieu of payment of, 
damages or pursuant to an order or judgment of a competent 
tribunal, 


by the taxpayer or, after the taxpayer's death, by a dependant or a 
relation of the taxpayer or by the legal representative of the 
taxpayer; 


Related Provisions: 56(1)(a)(ii) — Inclusion in income; 60(j.1) — Rollover of retir- 
ing allowance to RRSP; 60(0.1)(ii) — Deduction of legal expenses incurred to obtain 
retiring allowance; 128.1(10)“excluded right or interest”(d) — No deemed disposition 
of right to retiring allowance on emigration; 248(8) — Meaning of “consequence” of 
death. 


Selected Cases [subsec. 248(1)“retiring allowance”}: Forest v. R., [2008] 3 
C.T.C. 394 (FCA) (Retiring allowance portion of payment computed by reference to 
payments made to other retiring employees); Fawkes v. R., [2004] 5 C.T.C. 2430 
(TCC) (“In respect of” includes “in association with” loss of taxpayer’s position); 
Fostey v. R., [1999] 4 C.T.C. 2575 (TCC) (New employment so radically different 
from old that payment from old was regarded as retiring allowance); Schwartz v. Can- 
ada, [1996] 1 C.T.C. 303 (SCC) (Retiring allowance not related to employment which 
never started); Merrins v. Canada, [1995] 1 C.T.C. 111 (FCTD) (Amount received on 
settlement of grievance arising from lay-off was “retiring allowance”): Doyle v. R., 
[1983] C.T.C. 339 (FCTD) (No genuine retirement from office of director of wound-up 
company where its business transferred to another company and managed by same in- 
dividual as director of second company); Lorenzen v. R., [1981] C.T.C. 377 (FCTD) 
(Retiring allowance disallowed where former president/director of wound-up company 
continued to manage transferred business as president/director of transferee company). 


Income Tax Act 


Interpretation Bulletins: IT-99R5: Legal and accounting fees; IT-337R4: Retiring 
allowances; IT-365R2: Damages, settlements and similar receipts; IT-508R: Death 
benefits. 


I.T. Technical News: 7 (retiring allowances); 19 (Retiring allowances — clarifica- 
tion to Interpretation Bulletin IT-337R3); 20 (retiring allowances — effect of re-em- 
ployment or employment with affiliate). 

Application Policies: SR&ED 2004-01: Retiring allowance. 


Advance Tax Rulings: ATR-12: Retiring allowance. 


“SIFT partnership” has the meaning assigned by section 197; 


Related Provisions: 96(1.11) — Effect of SIFT partnership distributions on part- 
ners; 197 — Part IX.1 on distributions by SIFT partnership; 197(8) — Application of 
definition from 2006-2010; Reg. 229 — SIFT partnership required to file information 
return. 


History: “SIFT partnership” added by 2007, c. 29, s. 28, deemed to have come into 
force on October 31, 2006. 


“SIFT partnership balance-due day”, in respect of a taxation year 
of a SIFT partnership, means the day on or before which the part- 
nership is required to file a return for the taxation year under section 
229 of the Income Tax Regulations; 


History: “SIFT partnership balance-due day” added by 2007, c. 29, s. 28, deemed to 
have come into force on October 31, 2006. 


“SIFT trust” has the meaning assigned by section Aa 


Related Provisions: 104(16) — Treatment of SIFT trust distributions; 122.1(2) — 
Application of definition from 2006-2010. 


History: “SIFT trust” added by 2007, c. 29, s. 28, deemed to have come into force on 
October 31, 2006. 


“SIFT trust wind-up event” means a distribution by a particular 
trust resident in Canada of property to a taxpayer in respect of 
which the following conditions are met: 

(a) the distribution occurs before 2013, 


(b) there is a resulting disposition of all of the taxpayer’s interest 
as a beneficiary under the particular trust, 
(c) the particular trust is 
(i) a SIFT wind-up entity, 
(ii) a trust whose only beneficiary throughout the period (re- 
ferred to in this definition as the “qualifying period’’) that be- 
gins on July 14, 2008 and that ends at the time of the distri- 
bution is another trust that throughout the qualifying period 
(A) is resident in Canada, and 
(B) is a SIFT wind-up entity or a trust described by this 
subparagraph, or 
(ii) a trust whose only beneficiary at the time of distribution 
is another trust that throughout the qualifying period 
(A) is resident in Canada, 
(B) is a SIFT wind-up entity or a trust described by sub- 
paragraph (ii), and 
(C) is a majority interest beneficiary (within the meaning 
that would be assigned by section 251.1 if the references 
in the definition “majority interest beneficiary” in subsec- 
tion 251.1(3) to “50%” were read as references to 25 Tom) 
of the particular trust, 
(d) the particular trust ceases to exist immediately after the dis- 
tribution or immediately after the last of a series of SIFT trust 
wind-up events (determined without reference to this paragraph) 
of the particular trust that includes the distribution, and 
(e) the property was not acquired by the particular trust as a re- 
sult of a transfer or an exchange 
(i) that is 
(A) a “qualifying exchange” as defined in subsection 
132.2(1) or a “qualifying disposition” as defined in sub- 
section 107.4(1), 
(B) made after February 2, 2009, and 
(C) from any person other than a SIFT wind-up entity, or 
(ii) to which any of sections 51, 85, 85.1, 86, 87, 88, 107.4 or 
132.2 applies, of another property acquired as a result of a 


1654 


Part XVII — Interpretation 


transfer or an exchange described by subparagraph (i) or this 
subparagraph; 
Related Provisions: 80.01(5:1) Debt settlement: on wind-up: event; 107(2) — 


Exclusion from regular trust rollout; 107(3), (3.1) — Rollout of assets to beneficiaries; 
256(7)(f) — Acquiring control of corporation. 


History: “SIFT trust wind-up event” added to subsec. 248(1) by 2009, c. 2, subsec. 
76(4), applicable after December 19, 2007. 


“SIFT wind-up corporation”, in respect of a SIFT wind-up entity, 
means at any particular time a corporation 


(a) that, at any time that is after July 13, 2008. and before the 
earlier of the particular time and January 1, 2013, owns all of the 
equity in the SIFT wind-up entity, or 


(b) shares of the capital stock of which are at or before the par- 
ticular time distributed on a SIFT trust wind-up event of the 
SIFT wind-up entity, 
Related Provisions: 54‘superficial loss”(j) — Deemed identical property for super- 
ficial-loss rule; 80.01(5.1) — Debt settlement on wind-up event; 87(2)(s.1) — Amalga- 
mation — continuing corporation; 107(2)— Exclusion from regular trust rollout, 
107(3), (3.1) —Rollout of assets to beneficiaries; 256(7)(f) — Acquiring control of 
corporation. See also under 248(1)“SIFT wind-up entity”. 


History: “SIFT wind-up corporation” added to ‘subsec. 248(1) by 2009, c. 2, subsec. 
76(4), applicable after December 19, 2007. 


“SIFT wind-up entity” means a trust or partnership that at any 
time in the period that began on October 31, 2006 and that ends on 
July 14, 2008 is 


(a) a SIFT trust (determined without reference to subsection 
122,12), 


(b) a SIFT partnership (determined without reference to subsec- 
tion 197(8)), or 


(c) a real estate investment trust (as defined in subsection 
122.1(1)); 
Related Provisions: 7(1.4)(b)(vi) — Exchange of employee stock options; 54"su- 
perficial loss”(j) — Deemed identical property for superficial-loss rule; 80.01(5.1) — 
Deemed settlement of debt; 85.1(7), (8) — Rollover on exchange for shares before 
2013; 88.1 — Wind-up into corporation before 2013; 107(3.1) — Rollout of assets to 
beneficiaries before 2013. 


History: “SIFT wind-up entity” added to subsec. 248(1) by 2009, c. 2, subsec. 76(4), 
applicable after December 19, 2007. 


“SIFT wind-up entity equity”, or equity in a SIFT wind-up entity, 
means 


(a) if the SIFT wind-up entity is a trust, a capital interest (deter- 
mined without reference to subsection (25)) in the trust, and 


(b) if the SIFT wind-up entity is a partnership, an interest as a 
member of the partnership where, by operation of any law gov- 
erning the arrangement in respect of the partnership, the liability 
of the member as a member of the partnership is limited, 


except that if all of the interests described in paragraph (a) or (b), as 
the case may be, in the SIFT wind-up entity are described by refer- 
ence to units, it means the part of the interest represented by such a 
unit; 

Related Provisions: 116(6)(b)(ii)(B) — No section 116 certificate needed on dispo- 
sition by non-resident. See also under 248(1)“SIFT wind-up entity”. 


History: “SIFT wind-up entity equity” added to subsec. 248(1) by 2009, c, 2, subsec. 
76(4), applicable after December 19, 2007. 


“salary deferral arrangement”, in respect of a taxpayer, means a 
plan or atrangement, whether funded or not, under which any per- 
son has a right in a taxation year to receive an amount after the year 
where it is reasonable to consider that one of the main purposes for 
the creation or existence of the right is to postpone tax payable 
under this Act by the taxpayer in respect of an amount that is, or is 
on account or in lieu of, salary or wages of the taxpayer for services 
rendered by the taxpayer in the year or a preceding taxation year 
(including such a right that is subject to one or more conditions un- 
less there is a substantial risk that any one of those conditions will 
not be satisfied), but does not include 


(a) a registered pension plan, 


S. 248(1) sei 
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(b) a disability or income maintenance insurance plan under a 
policy with an insurance corporation, 


(c) a deferred profit sharing plan, 

(d) an employees profit sharing plan, 

(e) an employee trust, 

(e.1) an employee life and health trust, 

(f) a group sickness or accident insurance plan, 

(g) a supplementary unemployment benefit plan, 

(h) a vacation pay trust described in paragraph 149(1)(y), 


(i) a plan or arrangement the sole purpose of which is to provide 
education or training for employees of an employer to improve 
their work or work-related skills and abilities, 


(j) a plan or arrangement established for the purpose of deferring 
the salary or wages of a professional athlete for the services of 
the athlete as such with a team that participates in a league hav- 
ing regularly scheduled games, 


(k) a plan or arrangement under which a taxpayer has a right to 
receive a bonus or similar payment in respect of services ren- 
dered by the taxpayer in a taxation year to be paid within 3 years 
following the end of the year, or 


(1) a prescribed plan or arrangement, 


Related Provisions: 6(1)(i) — Income inclusion on payment from SDA; 6(11) — 
Income inclusion on having right to payment from SDA; 12(11) — Definitions — “in- 
vestment contract”; 56(1)(w)—JIncome inclusion on payment from SDA; 
128.1(10)“excluded right or interest”(a)(vii), (b) — No deemed disposition of right to 
SDA on emigration. 


History: Para. (e.1) added to “salary deferral arrangement” by 2010, c. 25, subsec. 
69(3), applicable after 2009. 

Regulations: 6801 (prescribed plan or arrangement). 

Interpretation Bulletins: IT-109R2: Unpaid amounts; IT-168R3: Athletes and play- 
ers employed by football, hockey and similar clubs; IT-529: Flexible employee benefit 
programs. 

|.T. Technical News: 7 (salary deferral arrangement — paragraph (k)). 


Advance Tax Rulings: ATR-39: Self-funded leave of absence; ATR-45: Share 
appreciation rights plan, ATR-64: Phantom stock award plan. 


“salary or wages”, except in sections 5 and 63 and the definition 
“death benefit” in this subsection, means the income of a taxpayer 
from an office or employment as computed under subdivision a of 
Division B of Part I and includes all fees received for services not 
rendered in the course of the taxpayer’s business but does not in- 
clude superannuation or pension benefits or retiring allowances, 
Related Provisions: Reg. 2900(9)— Exclusions from “salary or wages”, for 
SR&ED prescribed proxy amount. 

Interpretation Bulletins: IT-99R5: Legal and accounting fees. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing v. “directly engaged” SR&ED salary and wages. 


“scientific research and experimental development” means sys- 
tematic investigation or search that is carried out in a field of sci- 
ence or technology by means of experiment or analysis and that is 


(a) basic research, namely, work undertaken for the advance- 
ment of scientific knowledge without a specific practical appli- 
cation in view, 
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(b) applied research, namely, work undertaken for the advance- 
ment of scientific knowledge with a specific practical applica- 
tion in view, or 


(c) experimental development, namely, work undertaken for the 


purpose of achieving technological advancement for the purpose | 


of creating new, or improving existing, materials, devices, prod- 
ucts or processes, including incremental improvements thereto, 


and, in applying this definition in respect of a taxpayer, includes 


(d) work undertaken by or on behalf of the taxpayer with respect 
to engineering, design, operations research, mathematical analy- 
sis, computer programming, data collection, testing or psycho- 
logical research, where the work is commensurate with the 
needs, and directly in support, of work described in paragraph 
(a), (b), or (c) that is undertaken in Canada by or on behalf of the 
taxpayer, 


but does not include work with respect to 
(e) market research or sales promotion, 


(f) quality control or routine testing of materials, devices, prod- 
ucts or processes, 


(g) research in the social sciences or the humanities, 


(h) prospecting, exploring or drilling for, or producing, minerals, 
petroleum or natural gas, 


(i) the commercial production of a new or improved material, 
device or product or the commercial use of a new or improved 
process, 


(j) style changes, or 
(k) routine data collection; 


Related Provisions: 37(1) — SR&ED expenditures deductible: 37(3) — CRA may 
obtain advice from certain sources as to whether an activity is SR&ED; 37(8) — 
Amounts deemed not to be expenditures on SR&ED; 37(13) — Linked work deemed 
to be SR&ED; 127(9)“SR&ED qualified expenditure pool” — Investment tax credits. 


History: The definition “scientific research and experimental development” amended 
by 1998, c. 19, subsec. 239(1), applicable to work performed by a taxpayer after Febru- 
ary 27, 1995 except that, for the purposes of paras. 149(1)(j) and (8)(b), that definition 
does not apply to work performed pursuant to an agreement in writing made by the 
taxpayer before February 28, 1995. The definition formerly read: 


“scientific research and experimental development” has the meaning assigned by 
regulation; 


For discussion of what qualifies as SR&ED, see Northwest Hydraulic Consultants Ltd., 
[1998] 3 C.T.C. 2520 (TCC). 


The definition “scientific research and experimental development” added by 1996, c. 
21, subsec. 60(2), applicable to work: performed after February 27, 1995 except that, 
for the purposes of paras. 149(1)(j) and (8)(b), that definition does not apply to work 
performed pursuant to an agreement in writing entered into before February 28, 1995, 


Selected Cases [subsec. 248(1)“SR&ED”]: Northwest Hydraulic: Consultants 
Ltd. v. R., [1998] 3 C.T.C. 2520 (TCC) (Court approved criteria in IC 86-4R3 as indic- 
ative of SR&ED). 


Regulations; 2900, (meaning of “scientific research and experimental development” 
(no longer applicable now that the full definition is in the Act). 


Information Circulars: 86-4R2 Supplement 1: Automotive industry application pa- 
per; 86-4R2 Supplement 2: Aerospace industry application paper; 86-4R3: Scientific 
research and experimental development; 94-1: Plastics industry application paper; 94- 
2: Machinery and equipment industry application paper; 97-1: Administrative guide- 
lines for software development. 


Application Policies: SR&ED 94-03: Testing activities on new substances required 
by the Canadian Protection Act (CEPA); SR&ED 95-01R: Linked activities — Reg, 
2900(1)(d); SR&ED 95-02: Science eligibility guidelines for the oil and gas mining 
industries; SR&ED 95-03: Claims for ISO 9000 registration; SR&ED 95-04R: Conflict 
of interest with regard to outside consultants; SR&ED 96-02: Tests and studies re- 
quired to meet requirements in regulated industries; SR&ED 96-08: Eligibility of the 
preparation of new drug submissions; SR&ED 96-09R: Eligibility of Clinical Research 
in the Pharmaceutical Industry; SR&ED 2001-02; Multinational clinical trials; SR&ED 
2002-02R2: Experimental production and commercial production with experimental 
development work — allowable SR&ED expenditures; SR&ED 2004-03: Prototypes, 
Pilot Plants/Commercial Plants, Custom Products and Commercial Assets. 


Forms: T2 SCH 301: Newfoundland and Labrador research and development tax 
credit; T2 SCH 340: Nova Scotia research and development tax credit; T2 SCH 380: 
Manitoba research and development tax credit; T2 SCH 403: Saskatchewan research 
and development tax credit; T661: Claim for SR&ED in Canada: T1263: Third-party 
payments for SR&ED; T4088: Claiming scientific research and experimental develop- 
ment expenditures — guide to form T661. 
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“scientific research and experimental development: financing 
contract” has the meaning assigned by subsection 194(6); 


Origin of “scientific research and experimental development financing 
contract”: R.S.C. 1985, c. 1 (Sth Supp.). (Formerly included in subsec. 194(6).) 


“scientific research and experimental development tax credit” 
of a taxpayer for a taxation year has the meaning assigned by sub- 
section 127.3(2); 


Origin of “scientific research and experimental development tax credit”: 
R.S.C. 1985, c. 1 (Sth Supp.). (Formerly included in subsec. 127.3(2).) 


“securities lending arrangement” has the meaning assigned by 
subsection 260(1); 


History: The definition “securities lending arrangement” added to subsec. 248(1) by 
1994, c. 21, subsec. 109(6), applicable to 1993 et seq. 


“self-contained domestic establishment” means a dwelling-house, 
apartment or other similar place of residence in which place a per- 
son as a general rule sleeps and eats; ; 

Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 


work locations; IT-352R2: Employee’s expenses, including work space in home ex- 
penses; IT-513R: Personal tax credits. 


“separation agreement” includes an agreement by which a person 
agrees to make payments on a periodic basis for the maintenance of 
a former spouse or common-law partner, children of the marriage or 
common-law partnership or both the former spouse or common-law 
partner and children of the marriage or common-law partnership, 
after the marriage or common-law partnership has been dissolved 
whether the agreement was made before or after the marriage or 
common-law partnership was dissolved; 

History: The definition “separation agreement” in subsec. 248(1) amended by 2000, c. 
12, Sch. 2, s. 1, to replace “spouse” with “spouse or common-law partner’, and by Sch. 
2, s. 9, to replace “marriage” with “marriage or common-law partnership”, applicable 
to 2001 et seg., in force July 31, 2000. See also the transitional rules reproduced in the 
History to 248(1)“common-law partner”. 


“servant” — [See under “employment”. ] 


“share” means a share or fraction of a share of the capital stock of 
a corporation and, for greater certainty, a share of the capital stock 
of a corporation includes a share of the capital of a cooperative cor- 
poration (within the meaning assigned by subsection 136(2)) and a 
share of the capital of a credit union; 


Proposed Amendment — 248(1)“share” — : — 


“share”, except as the context otherwise requires, means a share 
or a fraction of a share of the capital stock of a corporation and, 
for greater certainty, a share of the capital stock of a corporation 
includes a share of the capital of a cooperative corporation (within 
the meaning assigned by subsection 136(2)), a share of the capital 
of an agricultural cooperative corporation (within the meat ng as- 
signed by subsection 135.1(1)) and a share of the capital of a 

credit union; (Olls At Jad jeans 
Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 
148(4), will amend the definition “share” in subsec. 248(1) to read as above, applica- 
ble to taxation years that begin after 2006. co a 
Technical Notes (July 2010): The definition “share” is amended so that it applies 
except as the context otherwise requires. For example, if the context requires that the _ 
expression “share” refer to a portion of an amount or thing, then it would not 
the meaning otherwise assigned by subsection 248(1). — Le 


# 


Related Provisions: 132.2(1)‘share” — Definition of “share” for mutual fund cor- 
poration rollovers; 132.2(2) [to be repealed], 132.2(1) [draft] — Definition of “share” 
for mutual fund corporation rollovers; 142.2(1)“mark-to-market property’(a), 142.5 — 
Mark-to-market rules for financial institutions. 


History: “Share” substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(1), appli- 
cable after 1988. “Share” formerly read: 


“share” means a share or fraction thereof of the capital stock of a corporation; 


Interpretation Bulletins: IT-116R3: Rights to buy additional shares; IT-392: Mean- 
ing of the term “share”. 


Advance Tax Rulings: ATR-26: Share exchange. 


“shareholder” includes a member or other person entitled to re- 
ceive payment of a dividend; 
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Interpretation Bulletins: IT-116R3: Rights to buy additional shares; IT-432R2: 
Benefits conferred on shareholders. ny a 


one of the main purposes of which was to avoid or limit the 
application of Part [V.1 or VI-1, 


“share-purchase tax credit” of a taxpayer for a taxation year has | and, for the purposes of this definition, 


the meaning assigned by subsection 127.2(6); 


“short-term preferred share” of a corporation at any particular | 
time means a share, other than a grandfathered share, of the capital 
stock of the corporation issued after December 15, 1987 that at that 
particular time 


(a) is a share where, under the terms and conditions of the share, 
any agreement relating to the share or any modification of those 
terms and conditions or that agreement, the corporation or a 
specified person in relation to the corporation is or may, at any 
time within 5,years after the date of its issue, be required to re- 
deem, acquire or cancel, in whole or in part, the share (unless 
the requirement to redeem, acquire or cancel the share arises 
only in the event of the death of the shareholder or by reason 

_ only of a right to convert or exchange the share) or to reduce the 
paid-up capital of the share, and for the purposes of this 
paragraph 


(i) an agreement in respect of a share of the capital stock of a 
corporation shall be read without reference to that part of the 
agreement under which a person agrees to acquire the share 
for an amount ; 


(A) in the case of a share (other than a share that would, 
but for that part of the agreement, be a taxable preferred 
share) the agreement in respect of which provides that the 
share is to. be acquired within 60 days. after the day on 
which the agreement was entered into, that does not ex- 
ceed the greater of the fair market value of the share at the 
time the agreement was entered into, determined without 
reference to the agreement, and the fair market value of 
the share at the time of the acquisition, determined with- 
out reference to the agreement, or 


(B).that does not exceed the fair market value of the share 
at the time. of the acquisition, determined. without refer- 
ence to the: agreement, or for an amount determined by 
reference. to the assets or earnings of the corporation 
where that. determination may reasonably be considered 
to be used to. determine an amount that does not exceed 
the fair market value of the share at the time of the acqui- 
sition, determined without reference to the. agreement, 
and 


(ii) “shareholder” includes a shareholder of a shareholder, or 


(b) is a share that is convertible or exchangeable at any time 
within. 5 years from the date of its issue, unless 


(i) it is convertible into or exchangeable for 


(A) another share of the corporation or a corporation re- 
lated to the corporation that, if issued, would»not be a 
short-term preferred share, ) 


(B) a right or warrant that, if exercised, would allow the 
person exercising it to acquire only a share of the corpora- 
tion or a corporation related to the corporation that, if is- 
sued, would not be a short-term preferred share, or 


(C) both a share described in clause (A) and a right or 
warrant described in clause (B), and 


(ii) all the consideration receivable for the share on the con- 
version or exchange is the share described in clause (i)(A) or 
the right or warrant described in clause (i)(B) or both, as the 
case may be, and for the purposes of this subparagraph, 
where a taxpayer may become entitled on the conversion or 
exchange of a share to receive any particular consideration 
(other than consideration described in any of clauses (i)(A) to 
(C)) in lieu of a fraction of a share, the particular considera- 
tion shall be deemed not to be consideration unless it may 
reasonably be considered that the particular consideration 
was receivable as part of a series of transactions or events 
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(c) where at any particular time after December 15, 1987, other- 
wise than pursuant to a written arrangement to do so entered into 
before December 16, 1987, the terms or conditions of a share of 
the capital stock of a corporation that are relevant to any matter 
referred to in:any ‘of paragraphs (a), (b), (f) and (h) are estab- 
lished or modified, or any agreement in respect of any such mat- 
ter to which the corporation or a specified person in relation to 
the corporation is a party, is changed or entered into, the share 
shall be deemed after that particular time to have been issued at 
that particular time, — 


(d) where at any particular time after December 15, 1987 a par- 
ticular share of the capital stock of a corporation has been issued 
or its terms or conditions have been modified or an agreement in 
respect of the share is modified or entered into, and it may rea- 
sonably be considered, having regard to all the circumstances, 
including the rate of interest on any debt obligation or the divi- 
dend provided on any short-term preferred share, that 


(i) but for the existence at any time of such a debt obligation 
or such a short-term preferred share, the particular share 
would not have been issued or its terms or conditions modi- 
fied or the agreement in respect of the share would not have 
been modified or entered into, and 


(ii) one of the main purposes for the issue of the particular 
share or the modification of its terms or conditions or the 
modification or entering into the agreement in respect of the 
share was to avoid or limit the tax payable under subsection 
191,1(1), 


the particular share shall be deemed after that particular time to 
have been issued at that particular time and. to be a short-term 
preferred share of the corporation, 


(e) where at any particular time after December 15, 1987, other- 
wise than pursuant to a written arrangement to do so entered into 


‘before December 16, 1987, the terms or conditions of a share of 


the capital stock of a corporation are modified or established or 
any agreement in respect of the share has been changed or en- 
tered into, and as a consequence thereof the corporation or a 
specified person in relation to the corporation may reasonably be 
expected to redeem, acquire or cancel (otherwise than by reason 
of the death of the shareholder or by reason only of a right to 
convert or exchange the share that would not cause the share to 
be a short-term preferred share by reason of paragraph (b)), in 
whole or in part, the share, or to reduce its paid-up capital, 
within 5 years from the particular time, the share shall be 
deemed to have been issued at that particular time and to be a 
short-term preferred share of the corporation after the particular 
time until the time that such reasonable expectation ceases to 
exist and, for the purposes of this paragraph, 


(i) an agreement in respect of a share of the capital stock of a 
corporation shall be read without reference to that part of the 
agreement under which a person agrees to acquire the share 
for an amount 


(A) in the case of a share (other than a share that would, 
but for that part of the agreement, be a taxable preferred 
share) the agreement in respect of which provides that the 
share is to be acquired within 60 days after the day on 
which the agreement was entered into, that does not ex- 
ceed the greater of the fair market value of the share at the 
time the agreement was entered into, determined without 
reference to the agreement, and the fair market value of 
the share at the time of the acquisition, determined with- 
out reference to the agreement, or 


(B) that does not exceed the fair market value of the share 
at the time of the acquisition, determined without refer- 
ence to the agreement, or for an amount determined by 
reference to the assets or earnings of the corporation 
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where that determination may reasonably be considered 
to be used to determine an amount that does not exceed 
the fair market value of the share at the time of the acqui- 
sition, determined without reference to the agreement, 
and 


(ii) “shareholder” includes a shareholder of a shareholder, 


(f) where a share of the capital stock of a corporation was issued 
after December 15, 1987 and at the time the share was issued the 
existence of the corporation was, or there was an arrangement 
under which it could be, limited to a period that was within 5 
years from the date of its issue, the share shall be deemed to be a 
short-term preferred share of the corporation unless the share is 
a grandfathered share and the arrangement is a written arrange- 
ment entered into before December 16, 1987, 


Proposed Amendment — 248(1)“short-term 
mg preferred share”’(f) 


(f) if a share of the capital stock of a corporation was issued 
after December 15, 1987 and at the time the share was issued 
the existence of the corporation was, or there was an arrange- 
ment under which it could be, limited to a period that was 
within five years from the date of its issue, the share is deemed 
to be a short-term preferred share of the corporation unless the 
share is 

(i) a grandfathered share and the arrangement is a written 

arrangement entered into before December 16, 1987, or 


(ii) issued to an individual after April 14, 2005 under an 
agreement referred to in subsection 7(1), if when the indivi- 
dual last acquired a right under the agreement to acquire a 
share of the capital stock of the corporation, the existence 
of the corporation was not, and no arrangement was in ef- 
fect under which it could be, limited to a period that was 
within five years from the date of that last acquisition, 


Application: The October 31, 2011 draft legislation, subsec. 55(3), will amend 
para. (f) of the definition ‘short-term preferred share” in subsec. 248(1) to read as 
above, applicable to shares issued after April 14, 2005. 


Technical Notes: The definition “short-term preferred share” is relevant for, 
among other provisions, Part VI.1 of the Act. In particular, subparagraph 
191.1(1)(a)(i) provides for a tax on taxable dividends, other than excluded dividends, 
paid on short-term preferred shares after 1987. This tax is to prevent a corporation 
from issuing equity with debt-like characteristics where the corporation is not in need 
of an interest deduction in respect of the debt (i.e., where the corporation is in a loss 
position for the taxation year). 


Paragraph (f) of the definition “short-term preferred share” provides that a share of 
the capital stock of a corporation that is issued in circumstances where the existence 
of the corporation was, or there was an agreement under which it could be, limited to 
a period within 5 years from the date of the share’s issue is deemed to be a short-term 
preferred share of the corporation. 


However, in the context of a decision by a corporation to liquidate, if employees who 
were granted options under an employee stock option plan were only able to exercise 
those options following the corporation’s decision to liquidate, any shares issued by 
the corporation in this situation would be deemed to be short-term preferred shares. 
This would be true even if the options were granted under the plan at a time when the 
existence of the corporation was not limited. 


Accordingly, paragraph (f) of the definition is amended to provide that if a share of 
the capital stock of a corporation is issued to an individual after April 14, 2005 pur- 
suant to an employee stock option plan, and if the existence of the corporation was 
not limited at the time the option to acquire the share was granted, then the share will 
not be deemed to be a short-term preferred share. 


Letter from Dept. of Finance, May 11, 2005: 
Mr. Alain Ranger, Fasken Martineau DuMoulin LLP, Montreal, QC 
Dear Mr. Ranger: — 


Thank you for your letter of April 14, 2005 regarding paragraph (f) of the definition 
of “short-term preferred share” in subsection 248(1) of the Income Tax Act. That 
provision specifies that a share of the capital stock of a corporation that is issued in 
circumstances where the existence of the corporation was, or there was an agreement 
under which it could be, limited to a period within 5 years from the date of its issue is 
deemed to be a short-term preferred share of the corporation. 


In your letter you have described a situation where employees of a company were 
granted stock options under an employee stock option plan at a time when the exis- 
tence of the company was not limited. Although the options remain unvested, they 
will automatically vest following the decision of the company to sell all or substan- 
tially all of its assets and then liquidate, which it intends to do in the near future. 
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Since the employees will be able to exercise their options only following the 
iquidate the corporation, any share issued in those circums ances 
to be a short-term preferred share. _ . 


to 


es applicable to taxable p 


bset, are intended to aj 


ate a su 


ha ae ee 
years from the date of grant, be excluded from the definition 
share : Ey ‘i Viale” wae ( ae : 


mendment be _ 


helpful. 
Thank you for bringing this matter to our attention, _ 
Yours, sincerely, ate oS as 

Len Farber, General Director, Tax Legislation Division, Tax Policy Branch / : : 


(g) where a share of the capital stock of a corporation is acquired 
at any time after December 15, 1987 by the corporation or a 
specified person in relation to the corporation and the share is at 
any particular time after that time acquired by a person with 
whom the corporation or a specified person in relation to the 
corporation was dealing at arm’s length if this Act were read 
without reference to paragraph 251(5)(b), from the corporation 
or a specified person in relation to the corporation, the share 
shall be deemed after that particular time to have been issued at 
that particular time, 


(h) where at any particular time after December 15, 1987, other- 
wise than pursuant to a written arrangement to do so entered into 
before December 16, 1987, as a result of the terms or conditions 
of a share of the capital stock of a corporation or any agreement 
entered into by the corporation or a specified person in relation 
to the corporation, any person (other than the corporation or an 
individual other than a trust) was obligated, either absolutely or 
contingently and either immediately or in the future, to effect 
any undertaking within 5 years after the day on which the share 
was issued (in this paragraph referred to as a “guarantee agree- 
ment”) including any guarantee, covenant or agreement to 
purchase or repurchase the share, and including the lending of 
funds or the placing of amounts on deposit with, or on behalf of 
the shareholder or a specified person in relation to the share- 
holder given 


(i) to ensure that any loss that the shareholder or a specified 
person in relation to the shareholder may sustain, by reason 
of the ownership, holding or disposition of the share or any 
other property is limited in any respect, and 


(i1) as part of a transaction or event or series of transactions 
or events that included the issuance of the share, 


the share shall be deemed after that particular time to have been 
issued at the particular time and to be at and immediately after 
the particular time a short-term preferred share, and for the pur- 
poses of this paragraph, where a guarantee agreement in respect 
of a share is given at any particular time after December 15, 
1987, otherwise than pursuant to a written arrangement to do so 
entered into before December 16, 1987, the share shall be 
deemed to have been issued at the particular time and the guar- 
antee agreement shall be deemed to have been given as part of a 
Series of transactions that included the issuance of the share, 


(i) a share that is, at the time a dividend is paid thereon, a share 
described in paragraph (e) of the definition “term preferred 
share” in this subsection during the applicable time period re- 
ferred to in’ that paragraph or a prescribed share shall, notwith- 
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standing any other provision of this definition, be deemed not to 
be a short-term preferred share at that time, and 


(j) “specified person” has the meaning assigned by paragraph (h) 
of the definition “taxable preferred share” in this subsection; 


Related Provisions: 87(4.2) — Amalgamation; 248(10) — Series of transactions. 
Regulations: 6201(8) (prescribed shares). 
Advance Tax Rulings: ATR-46: Financial difficulty. 


“SIFT partnership”, “SIFT trust” — [See at beginning of “s’ en- 
tries above. ] 


“small business bond” has the meaning assigned by section 15.2; 


“small business corporation”, at any particular time, means, sub- 
ject to subsection’ 110.6(15), a particular corporation that is a Cana- 
dian-controlled private corporation all or substantially all of the fair 
market value of the assets of which at that time is attributable to 
assets that are 


(a) used principally in an active business carried on primarily in 
Canada by the particular corporation or by a corporation related 
to it, 


(b) shares of the capital stock or indebtedness. of one or more 
small business corporations that are at that time connected with 
the particular corporation (within the meaning of subsection 
186(4) on the assumption that the small business corporation is 
at that time a “payer corporation” within the meaning of that 
subsection), or 


(c) assets described in paragraphs (a). and (b), 


including, for the purpose of paragraph 39(1)(c), a corporation that 
was at any time in the 12 months preceding that time a small busi- 
ness corporation, and, for the purpose of this definition, the fair 
market value of a net income stabilization account shall be deemed 
to be nil; 


Related Provisions: 110.6(2.1) — Capital gains deduction — qualified small busi- 
ness corporation shares; 110.6(14)(b) — Interpretation rule for capital gains exemption 
purposes; 110.6(15) — Value of assets of corporation; 136(1) — Whether cooperative 
corporation canbe a small business corporation; 137(7) — Whether credit union can be 
a small business corporation; 186(7) — Interpretation of “connected” for: para. (b). 


History: That portion of “small business corporation” following para. (c) amended by 
1994, c.:7, Sch. VIII (1993, c. 24), subsec. 139(5), applicable to 1991 er seq. That 
portion formerly read: 


and, for the purposes of paragraph 39(1)(c), includes a corporation that was at 
any time in the 12 months preceding that time a small business corporation, 


All that portion of “small business corporation” preceding para. (c) substituted by 
1994, c. 7, Sch. II (1991, c. 49), subsecs. 192(10), (11), paras. (a), (b) applicable to 
1988 et seq., and that portion preceding para. (a) applicable after June 17, 1987, except 
before September 14, 1988 it shall be read as follows: 


“small business corporation” at any particular time means, subject to subsection 
110.6(15), a particular corporation that is a Canadian-controlled private corpora- 
tion all or substantially all of the assets of which were at that time 


That portion of the definition formerly read: 


“small business corporation” at any particular time means a particular corpora- 
tion that is a Canadian-controlled private corporation all or substantially all of 
the fair market value of the assets of which at that time was attributable to assets 
that were 


(a) used in an active business carried on primarily in Canada by the particular 
corporation or by a corporation related to it, 


(b) shares of the capital stock of one or more small business corporations that 
were at that time connected with the particular corporation (within the meaning 
of subsection 186(4) on the assumption that the small business corporation was 
at that time a “payer corporation” within the meaning of that subsection) or a 
bond, debenture, bill, note, mortgage or similar obligation issued by such a con- 
nected corporation, or 


Interpretation Bulletins: IT-268R3: Inter vivos transfer of farm property to child; 
IT-320R3: Qualified investments — Trusts governed by RRSPs, RESPs and RRIFs; 
IT-484R2: Business investment losses. 

CRA Audit Manual: 29.3.0: Business investment losses. 


Advance Tax Rulings: ATR-53: Purification of a small business corporation, ATR- 
55: Amalgamation followed by sale of shares. 


“small business development bond” has the meaning assigned by 
section 15.1; 
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“specified employee” of a person means an employee of the person 
who is a specified shareholder of the person or who does not deal at 
arm’s length with the person; 

Related Provisions: 15(2.7) — Meaning of specified employee of a partnership for 


purpose of shareholder appropriations and loans; 144.1(1)“key employee’? — Specified 
employee is “key employee” for employee life and health trust rules. 


History: The definition “specified employee” added to subsec. 248(1) by 1994, c. 8, s. 
32, applicable to taxation years ending after December 2, 1992. 


“specified financial institution”, at any time, means 
(a) a bank, 


(b) a corporation licensed or otherwise authorized under the 
laws of Canada or a province to carry on in Canada the business 
of offering to the public its services as. trustee, 


(c) a credit union, 
(d) an insurance corporation, 


(e) a corporation whose principal business is the lending of 
money. to persons with whom the corporation is dealing at arm’s 
length or the purchasing of debt obligations issued by such per- 
sons or a combination thereof, 


(e.1).a corporation described in paragraph (g) of the definition 
“financial institution” in subsection 181(1), 


(f),a corporation that is controlled by one or more corporations 
described in any of paragraphs (a) to (e.1) and, for the purpose 
of this paragraph, one corporation is controlled by another cor- 
poration if more than 50% of its issued share capital (having full 
voting rights under all circumstances) belongs to the other cor- 
poration, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons with 
whom the other corporation does not deal at arm’s length, or 


(g) a corporation that is related to a particular corporation de- 
scribed in any of paragraphs (a) to (f), other than a particular 
corporation described in paragraph (e) or (e.1) the principal bus- 
iness of which is the factoring of trade accounts receivable that 


(i) the particular corporation acquired from a related person, 


(ii) arose in the course of an active business carried on by a 
person (in this paragraph referred to as the “business entity’) 
related at that time to the particular corporation, and 


(iii) at no particular time before that time were held by a per- 
son other than a person who was related to the business 
entity; 
Related Provisions: 248(14) — Related corporations; 256(6), (6.1) — Meaning of 
“controlled”. 
History: The opening words of the definition “specified financial institution” in sub- 
sec. 248(1) and paras. (f) and (g) of the definition amended, and para, (e.1) added, by 
1999, c. 22, subsecs. 80(5), (6), applicable for the purpose of determining the status of 
a particular corporation as a specified financial institution, for all purposes of the Act, 
for taxation years of the particular corporation that begin after 1998. The opening 
words and paras. (e) and (f) formerly read: 


“specified financial institution” means 


(f) a corporation that is controlled by one or more corporations described in 
any of paragraphs (a) to (e) and for the purposes of this paragraph, one cor- 
poration is controlled by another corporation if more than 50% of its issued 
share capital (having full voting rights under all circumstances) belongs to 
the other corporation, to persons with whom the other corporation does not 
deal at arm’s length, or to the other corporation and persons with whom the 
other corporation does not deal at arm’s length, or 


(g) a corporation related to a corporation described in any of paragraphs (a) 
to (f); 
Regulations: 8604 [to be repealed] (prescribed financial institutions). 


“specified future tax consequence” for a taxation year means 


(a) the consequence of the deduction or exclusion of an amount 
referred to-in paragraph 161(7)(a), 


(b) the consequence of a reduction under subsection 66(12.73) 
of a particular amount purported to be renounced by a corpora- 
tion after the beginning of the year to a person or partnership 
under subsection 66(12.6) or (12.601) because of the application 
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of subsection 66(12.66), determined as if the purported. renunci- 
ation would, but for subsection 66( 12.73), have been effective 
only where ) 


(i) the purported renunciation occurred in January, February 
or March of a calendar year, 


(i) the effective date of the purported renunciation was the 
last day of the preceding calendar year, 


(ili) the corporation agreed in that preceding calendar year to 
issue a flow-th[rJough share to the person or partnership, 


(iv) the particular amount does not exceed the amount, if any, 
by which the consideration for which the share is to be issued 
exceeds the total of all other amounts purported by the corpo- 
ration to have been renounced under subsection 66(12.6) or 
(12.601) in respect of that consideration, 


(v) paragraphs 66(12.66)(c) and (d) are satisfied with respect 
to the purported renunciation, and 


(vi) the form prescribed for the purpose of subsection 
66(12.7) in respect of the purported renunciation is filed with 
the Minister before May of the calendar year; and 


(c) the consequence of an adjustment or a reduction described in 
subsection 161(6.1); 


Related Provisions: 89(1)“general rate income pool”A, K — Specified future tax 
consequence (SFTC) ignored in determining eligible dividends for high dividend tax 
credit; 127(10.2)A — Effect of SFTC on investment tax credits; 156.1(1.1), (1.2), 
157(2.1)(a), 161(4)(a), 161(4.01)(a), 161(4.1)(a) — Effect of SFTC on instalment obli- 
gations and instalment interest; 161(6.2) — Flow-through share renunciations and one- 
year look-back — effect of SFTC on interest: 162(11) — Effect of SFTC on penalties. 


History: Para. (c) added to the definition “specified future tax consequence” in subsec. 
248(1) by 1999, c. 22, subsec. 80(7), applicable to 1998 et seq. 


The definition “specified future tax consequence” added to subsec. 248(1) by 1997, c. 
25, subsec. 71(3), applicable to 1996 et seq., and, for greater certainty, for taxation 
years that ended before 1996, there are deemed to be no specified future tax 
consequences. 


“specified individual” has 
120.4(1); 


History: The definition “specified individual” added to subsec. 248(1) by 2000, c. 19, 
subsec. 67(1), applicable to 2000 et seq. 


the meaning assigned by subsection 


“specified investment business” has the meaning assigned by sub- 
section 125(7); 


“specified member” of a partnership in a fiscal period or taxation 
year of the partnership, as the case may be, means 


(a) any member of the partnership who is a limited partner 
(within the meaning assigned by subsection 96(2.4)) of the part- 
nership at any time in the period or year, and 


(b) any member of the partnership, other than a member who is 


(i) actively engaged in those activities of the partnership bus- 
iness that are other than the financing of the partnership busi- 
ness, or 


(ii) carrying on a similar business as that carried on by the 
partnership in its taxation year, otherwise than as a member 
of a partnership, 


on a regular, continuous and substantial basis throughout that 
part of the period or year during which the business of the part- 
nership is ordinarily carried on and during which the member is 
a member of the partnership; 


Related Provisions: 40(3.131), 127.52(2.1) — Anti-avoidance. 

Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 

“specified pension plan” means a prescribed arrangement; 


Related Provisions: 146(21.1)-(21.3) — Specified pension plan (Saskatchewan 
Pension Plan) deemed to be RRSP for certain purposes. 


History: “Specified pension plan” enacted by 2011, c. 24, subsec. 72(4), applicable 
after 2009. 


Regulations: 7800 (Saskatchewan Pension Plan is prescribed arrangement). 


Income: Tax Act 


“specified shareholder” of a corporation in a taxation year means 
a taxpayer who owns, directly or indirectly, at any time in the year, 
not less than 10% of the issued shares of any class of the capital 
stock of the corporation or of any other corporation that is related to 
the corporation and, for the purposes of this definition, 


(a) a taxpayer shall be deemed to own each share of the capital 
stock of a corporation owned at that time by a person with 
whom the taxpayer does not deal at arm’s length, 


(b) each beneficiary of a trust shall be deemed to own that pro- 
portion of all such shares owned by the trust at that time that the 
fair market value at that time of the beneficial interest of the 
beneficiary in the trust is of the fair market value at that time of 
all beneficial interests in the trust, 


(c) each member of a partnership shall be deemed to own that 
proportion of all the shares of any class of the capital stock of a 
corporation that are property of the partnership at that time that 
the fair market value at that time of the member’s interest in the 
partnership is of the fair market value at that time of the interests 
of all members in the partnership, 


(d) an individual who performs services on behalf of a corpora- 
tion that would be carrying on a personal services business if the 
individual or any person related to the individual were at that 
time a specified shareholder of the corporation shall be deemed 
to be a specified shareholder of the corporation at that time if the 
individual, or any person or partnership with whom the indivi- 
dual does not deal at arm’s length, is, or by virtue of any ar- 
rangement, may become, entitled, directly or indirectly, to not 
less than 10% of the assets or the shares of any class of the capi- 
tal stock of the corporation or any corporation related thereto, 
and 


(e) notwithstanding paragraph (b), where a beneficiary’s share 
of the income or capital of the trust depends on the exercise by 
any person of, or the failure by any person to exercise, any dis- 
cretionary power, the beneficiary shall be deemed to own’ each 
share of the capital stock of a corporation owned at that time by 
the trust; 
Related Provisions: 18(5), (5.1) — Alternate definition for thin capitalization rules; 
55(3.2)(a), 55(3,3) — Extended meanings for capital gains strip rules; 88(1)(c.2)(iii) — 
Restriction on definition for windups; 248(1)“specified unitholder’ — Extension of 
definition to partnerships and trusts. 


History: Para. (e) added by 1994, c. 7, Sch. VIII (1993, c, 24), subsec. 139(6), applica- 
ble after 1991. 

Interpretation Bulletins: IT-73R6: The small business deduction; IT-88R2: Stock 
dividends; IT-153R3: Land developers — subdivision and development costs and car- 
rying charges on land; IT-320R3: Qualified investments — Trusts governed by RRSPs, 
RESPs and RRIFs; iT-421R2: Benefits to individuals, corporations and shareholders 
from loans or debt; IT-432R2: Benefits conferred on shareholders. 


Advance Tax Rulings: ATR-36: Estate freeze. 
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“split income” has the meaning assigned, by subsection 120.4(1); 


History: The definition “split income” added to subsec. 248(1) by-2000, c. 19, subsec. 
67(1), applicable to 2000 et seq. 


“stock dividend” includes any dividend (determined without refer- 
ence to the definition “dividend” in this subsection) paid by a cor- 
poration to the extent that it is paid by the issuance of shares of any 
class of the capital stock of the corporation; 

Related Provisions: 15(1)(b), 15(1.1) — Whether stock dividend constitutes taxable 
benefit to shareholder; 52(3) — Cost of stock dividend; 95(7) — Stock dividend re- 
ceived from foreign affiliate; 248(1) — “Amount” (of stock dividend); 248(5)(b) — 
Stock dividend is deemed to be substituted property. 


History: “Stock dividend” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
192(1), to add the phrase in parentheses. 


Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada; IT-88R2: Stock dividends. 


Information Circulars: 88-2 para. 26: General anti-avoidance rule — section 245 of 
the Income Tax Act. 


“subsidiary controlled corporation” means a corporation more 
than 50% of the issued share capital of which (having full voting 
rights under all circumstances) belongs to the corporation to which 
it is subsidiary; 

“subsidiary wholly-owned corporation” means a corporation all 
the issued share capital of which (except directors’ qualifying 
shares) belongs to the corporation to which it is subsidiary; 


_ Proposed Amendment —_ 248(1 )“subsidiary wholly- vat 
© owned corporation” 

Letter from Dept of Finance, Nov. | 2004: 
Dear [xxx] > Ce ee 


Thank you f for your letter of sects 16, 200. ee ee of “subsidiary 
wholly-owned corporation” in subsection 248(1) L of the Income Tc ax Act (the “Act”) as 
it relates to subsection 138(11.94) of the Act. Subsection 138(11.94) of the Act pro- 
vides for the transfer on a rollover basis of an insurance business carried or . in Canada 
by an insurer resident in Canada toa corporation reside’ Canada that isa “subsidi- 
ary wholly-owned corporation” of that insurer. 


In your letter and i in your conversations with official 
that, for the purposes of subsection 138(1 
owned corporation” be modified in anticipati of a proposed transfer of an insur 
business as part of a reorganization of a corporate group. At present, the definition 
“subsidiary wholly-owned corporation” means a corporation all of the issued shares of 
which (other than directors’ qualifying shares) belong to the particular corporation of 
which it is a subsidiary. You have ask at, for the purposes of subsection 
138(11.94), the definition “subsidiary wholly-owned corporation” be defined in respect 
of a particular corporation in such a manner that the holding of issued shares of the 
capital stock of the subsidiary by other corporations that are — _— 
corporations of the particular corporation are permitted. — yo 
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We are of the view that, for the purposes of subsection 138(11.94), it would be appro- 
a to oe the definition on wholly-owned corporation” in the manner 
for the purposes. of ubsection 


fas tiesace’ © shih subsection 
me har the’ ‘ainiendment ~~ bei in- 


Related Provisions: 87(1.4) — Definition of “subsidiary wholly-owned corpora- 
tion”; 87(2.11) — Losses, etc., on amalgamation with subsidiary wholly-owned 
corporation 


Interpretation Bulletins: IT-98R2: Investment corporations (archived). 


“superannuation or pension benefit” includes any amount re- 
ceived out of or under a superannuation or pension fund or plan 
and, without restricting the generality of the foregoing, includes any 
payment made to a beneficiary under the tund or plan or to an em- 
ployer. or former employer of the beneficiary, thereunder 


‘Proposed Amendment — - 248(1 )*superannuation or 
i pension benefit” opening words 


“su beaimationl or pension | enefit” includes any emlount Te- 
ceived out of or under a superannuation or pension fund or plan 
(including, except for the purposes of subparagraph 56(1)(a)@), a 
pooled registered pension plan) and, without restricting, the gener- 
ality of the foregoing, includes any payment made to a beneficiary 
plan or to an. employer or former aenployer of 
the beneficiary Hector a 
‘ion: ‘The December 4, 2011 draft naseticn, ae 204), will Abita 
the openin tion “superannuation, or pension bene fit” in subsec. 
248(1) to read as above, in force or deemed in force on the day of the « coming into 
force f Bill C-25 ae cette Nov. 17, 201 De Foeled — Pension Plans 


Technical: sane The definition ee or pension benefit” ety ] 
includes mount received out of or under pageecana OF pension fund or 
plan. The defin 


147.5 pertaining to PRPPs, to include an amount received from a , PRPP, other a, 
for the purposes of subparagraph 56(1)(a)@). Under new paragraph 56(1)(z.3), 
amounts fein bya soa from a PRPP will be ger in the sie hi '§ in- 


tion efi ie lating to the taxation of amounts Pee out of PRPPs, . 


(a) in accordance with the terms of the fund or plan, 


(b) resulting from an amendment to or modification of the fund 
or plan, or 
(c) resulting from the termination of the fund or plan; 
Related Provisions: 6(1)(g) — Employee benefit plan benefits; 56(1)(a)(i) — Su- 
perannuation or pension benefit included in income. 


Interpretation Bulletins: IT-499R: Superannuation or pension benefits; IT-508R: 
Death benefits. 


“supplementary unemployment benefit plan” es the meaning 
assigned by subsection 145(1); 


“TFSA”, being a tax-free savings account, has the meaning as- 
signed by subsection 146,2(5); 

History: “TFSA” amended by 2009, c. 2, subsec. 76(2) to substitute ““146.2(5)” for 
“146.2(3)”, applicable to 2009 et seq. 


“TRS A” added to subsec. 248(1) by 2008, c. 28, subsec. 34(3), applicable to 2009. et 
seq. 


“tar sands” means bituminous sands or oil shales extracted, other- 
wise than by a well, from a mineral resource, but, for the purpose of 
applying sections 13 and 20 and any regulations made for the pur- 
pose of paragraph 20(1)(a) in respect of property acquired after 
March 6, 1996, includes material extracted by a well from a deposit 
of bituminous sands or oil shales; 
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History: The definition “tar sands” in subsec. 248(1) amended by 1997, c. 25, subsec. 
71(1), applicable after March 6, 1996. It formerly read: 


“tar sands” means bituminous sands, oil sands or oil shales extracted, otherwise 
than by a well, from a mineral resource; 


[tax-free savings account”] — [See 248(1)“TFSA” above. ] 
“tax shelter” has the meaning assigned by subsection 237.1(1); 


“tax treaty” with a country at any time means a comprehensive 
agreement or convention for the elimination of double taxation on 
income, between the Government of Canada and the government of 
the country, which has the force of law in Canada at that time; 

Related Provisions: 108(1)“exempt property” — Property exempted by treaty; 


231.2(1) — Requirement for Information for purposes of treaty; 241(4)(e)(xii) — Dis- 
closure of taxpayer information for purposes of treaty. 


History: 2005, c. 19, subsec. 52(4) states that the definition “tax treaty” in subsec., 
248(1) is deemed, for the purpose of s. 245, to have come into force on September 13, 
1988. 


The definition “tax treaty” added to subsec. 248(1) by 1999, c. 22, subsec. 80(12), 
applicable to 1998 et seq. 


“taxable Canadian corporation” has the meaning assigned by 
subsection 89(1); 


“taxable Canadian property” of a taxpayer at any time in a taxa- 
tion year means a property of the taxpayer that is 


(a) real or immovable property situated in Canada, 


(b) property used or held by the taxpayer in, eligible capital pro- 
perty in respect of, or property described in an inventory of, a 
business carried on in Canada, other than 


(i) property used in carrying on an insurance business, and 


(ii) where the taxpayer is non-resident, ships and aircraft 
used principally in international traffic and personal or mova- 
ble property pertaining to their operation if the country in 
which the taxpayer is resident does not impose tax on gains 
of persons resident in Canada from dispositions of such 
property, 

(c) if the taxpayer is an insurer, its designated insurance property 

for the year, 


(d) a share of the capital stock of a corporation (other than a 
mutual fund corporation) that is not listed on a designated stock 
exchange, an interest in a partnership or an interest in a trust 
(other than a unit of a mutual fund trust or an income interest in 
a trust resident in Canada), if, at any particular time during the 
60-month period that ends at that time, more than 50% of the 
fair market value of the share or interest, as the case may be, 
was derived directly or indirectly from one or any combination 
of 


Proposed Amendment — 248(1)“taxable Canadian 
property”(d) opening words 
(d) a share of the capital stock of a corporation (other than a 
mutual fund corporation) that is not listed on a designated 
~ stock exchange, an interest in a partnership or an interest in a 
trust (other than a unit of a mutual fund trust or an income 
interest in a trust resident in Canada), if, at any particular time 
during the 60-month period that ends at that time, more than 
50% of the fair market value of the share or interest, as the 
case may be, was derived directly or indirectly (otherwise than 
through a corporation, partnership or trust the shares or inter- 
ests in which were not themselves taxable Canadian property 
at the particular time) from one or any combination of 
Application: The August 27, 2010 draft legislation (Part 3 — other amendments), 
subsec. 118(4), will amend the opening words of para. (d) of the definition “taxable 
Canadian property” in subsec. 248(1) to read as above, applicable in determining - 
after March 4, 2010 whether a property is taxable Canadian property of taxpayer. 
Technical Notes (Sept. 10, 2010): “Taxable Canadian property” (“TC ”) isa 
concept that is relevant primarily in relation to the taxation of non-residents and mi- 
grants. Paragraph (d) of the TCP definition was recently amended to effect'an exclu- 
sion from its ambit of shares of corporations, and certain other interests, that do not 
derive their value principally from real or immovable property situated in Canada, 


Income Tax Act 


(i) real or immovable property situated in Canada, 
(ii) Canadian resource properties, 
(iii) timber resource properties, and 


(iv) options in respect of, or interests in, or for civil law 
rights in, property described in any of subparagraphs (i) to 
(iii), whether or not the property exists, 
(e) a share of the capital stock of a corporation that is listed on a 
designated stock exchange, a share of the capital stock of a mu- 
tual fund corporation or a unit of a mutual fund trust, if, at any 
particular time during the 60-month period that ends at that time, 


(i) 25% or more of the issued shares of any class of the capi- 
tal stock of the corporation, or 25% or more of the issued 
units of the trust, as the case may be, were owned by or be- 
longed to one or any combination of 


(A) the taxpayer, and 


(B) persons with whom the taxpayer did not deal at arm’s 
length, and 


(ii) more than 50% of the fair market value of the share or 
unit, as the case may be, was derived directly or indirectly 
from one or any combination of properties described under 
subparagraphs (d)(i) to (iv), or 


(f) an option in respect of, or an interest in, or for civil law a 
right in, a property described in any of paragraphs (a) to (e), 
whether or not the property exists, 


and, for the purposes of section 2, subsection 107(2.001) and sec- 
tions 128.1 and 150, and for the purpose of applying paragraphs 
85(1)(i) and 97(2)(c) to a disposition by a non-resident person, 
includes 


(g) a Canadian resource property, 
(h) a timber resource property, 
(i) an income interest in a trust resident in Canada, 


(j) a right to a share of the income or loss under an agreement 
referred to in paragraph 96(1.1)(a), and 


(k) a life insurance policy in Canada; 


Related Provisions: 13(4.1)(c) — Replacement of depreciable TCP with new TCP; 
44(5)(c) — Replacement of capital TCP with new TCP; 55(6) — Reorganization share 
deemed listed on designated stock exchange for purposes of this definition; 85(1)(i), 
85.1(1)(a) — Shares received on rollover of TCP deemed to be TCP; 87(10) — New 
share issued on amalgamation of public corporation deemed listed; 107(2)(d.1) — TCP 
status retained on rollout of trust property to beneficiary; 115(1)(b) — Non-resident 
taxed on gain on disposition of TCP; 115.2(5) — Designated investment services do 
not cause partnership interest to become TCP before March 5/10; 116 — Certificate 
required where non-resident disposes of TCP; 131(5.1), (5.2), 132(5.1), (5.2) — Mu- 
tual fund — distribution of gain on TCP; 141(5) — Demutualized life insurance corpo- 
ration or holding corporation deemed not to be TCP: 219(1.1) — Restricted definition 
for branch tax purposes; 248(25.1) — Deemed TCP retains status through trust-to-trust 
transfer. See also Related Provisions annotation to 115(1). 


History: The definition “taxable Canadian property” in subsec. 248(1) amended by 
2010, c. 12, subsec. 22(1), applicable in determining after March 4, 2010 whether a 
property is taxable Canadian property of a taxpayer. It formerly read; 


“taxable Canadian property” of a taxpayer at any time in a taxation year means a 
property of the taxpayer that is 


(a) real property situated in Canada, 


(b) property used or held by the taxpayer in, eligible capital property in re- 
spect of, or property described in an inventory of, a business carried on in 
Canada, other than 


(i) property used in carrying on an insurance business, and 
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(ii) where the taxpayer is non-resident, ships and. aircraft used princi- 
pally in international traffic and personal property pertaining to their op- 
eration if the country in which the taxpayer is resident does not impose 
tax on gains of persons resident in Canada from dispositions of such 
property, , 
(c) if the taxpayer is an insurer, its designated insurance property for the 
year, 


_ (d) a share of the capital stock of a corporation resident in Canada (other 
than a non-resident-owned investment corporation if, on the first day of the 
year, the corporation owns neither taxable Canadian property nor property 
referred to in any of paragraphs (m) to (0), or a mutual fund corporation) that 
is not listed on a designated stock exchange, 


(e) a share of the capital stock of a non-resident corporation that is not listed 
on a designated stock exchange if, at any particular time during the 60- 
month period that ends at that time, 


(i) the fait market value of all of the properties of the corporation each 
of which was 


(A) a taxable Canadian property, 

(B) a Canadian resource property, 

(C) a timber resource property, 

(D) an income interest in a trust resident in Canada, or 


(E) an interest in or option in respect of a property described in any 
of clauses (B) to (D), whether or-not the property, exists, 


was greater than 50% of the fair market-value of all of its properties, and 


(ii) more than 50% of the fair market value of the share was’ derived 
directly or indirectly from one or any combination of 


(A) real property situated in Canada, 
(B) Canadian resource properties, and 
(C) timber resource properties, 


(f) a share that is listed on a designated stock exchange and that would be 
described in paragraph (d) or (e) if those paragraphs were read without refer- 
ence to the words “that is not listed on a designated stock exchange”, or a 
share of the capital stock of a:mutual fund corporation, if at any time during 
the 60-month period that ends at that time the taxpayer, persons with whom 
the taxpayer did not deal at arm’s length, or the taxpayer together with all 
such persons owned 25% or more of the issued shares of any class of the 
capital stock of the corporation that issued the share, 


(g) an interest in a partnership if, at any particular time during the 60-month 
period that ends at that time, the fair market value of all of the properties of 
the partnership each of which was 1 


(i) a taxable Canadian property, 

(ii) a Canadian resource property, 

(iii) a timber resource property, 

(iv) an income interest in a trust resident in Canada, or 


(v) an interest in or option in respect of a property described in any of 
subparagraphs (ii) to (iv), whether or not that property exists, 


was greater than 50% of the fair market value of all of its properties, 
(h) a capital interest in a trust (other than a unit trust) resident in Canada, 
(i) a unit of a unit trust (other than a mutual fund trust) resident in Canada, 


(j) a unit of a mutual fund trust if, at any time during the 60-month period 
that ends at that time, not less than 25% of the issued-units of the trust be- 
longed to the taxpayer, to persons with whom the taxpayer did not deal at 
arm’s length, or to the taxpayer and persons with whom the taxpayer did not 
deal at arm’s length, 


(k) an interest in’a non-resident trust if, at any particular time during the 60- 
month period that ends at that time, 


(i) the fair market value of all of the properties of the trust each of which 
was 


(A) a taxable Canadian property, 

(B) a Canadian resource property, 

(C) a timber resource property, 

(D) an income interest in a trust resident in Canada, or 


(E) an interest in or option in respect of a property described in any 
of clauses (B) to (D), whether or not that property exists 


was greater than 50% of the fair market value of all of its properties, and 


(ii) more than 50% of the fair market value of the interest was derived 
directly or indirectly from one or any combination of 


(A) real property situated in Canada, 
(B) Canadian resource properties, and 


(C) timber resource properties, or 
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(1) an interest in or option in respect of a property described in any of 
paragraphs (a) to (k), whether or not that property exists, 


and, for the purposes of section 2, subsection 107(2.001) and sections 128.1 and 
150, and for the purpose of applying paragraphs 85(1)(i) and 97(2)(c) to a dispo- 
sition by a non-resident person, includes 


(m) a Canadian resource property, 
(n) a timber resource property, 
(0) an income interest in a trust resident in Canada, 


(p) a right to a share of the income or loss under an agreement referred to in 
paragraph 96(1.1)(a), and 


Paras. (d) to (f) of the definition “taxable Canadian property” in subsec. 248(1) 
amended to substitute “designated stock exchange” for “prescribed stock exchange” by 
2007, c. 35, para. 68(2)(q), applicable after December 13, 2007. 


The definition “taxable Canadian property” amended by 2001, c. 17, subsec. 188(2), 
applicable after October 1, 1996 except that, in its application before December 24, 
1998, the portion of para. (b) before subpara. (i) shall be read as follows: 


(b) capital property used by the taxpayer in carrying on a business in Canada, 
other than 


The definition formerly read: 


“taxable Canadian property” has the meaning assigned by subsection 115(1) ex- 
cept that, for the purposes only of sections 2, 128.1 and 150, the expression “tax- 
able Canadian property” includes 


(a) a Canadian resource property, 
(b) a timber resource property, 
(c) an income interest ina trust resident in Canada, 
(d) a right to a share of the income or loss under an agreement referred to in 
paragraph 96(1.1)(a), and 
(e) a life insurance policy in Canada; 
The opening words of the definition “taxable Canadian property” amended by 1999, c. 


22, subsec. 80(8), applicable to taxation years that begin after 1998. The opening words 
formerly read: 


“taxable Canadian property” has the meaning assigned by subsection 115(1) ex- 
cept that, for the purposes only of sections 2 and 128.1, the expression “taxable 
Canadian property” includes 


The opening words of the definition “taxable Canadian property” substituted by 1994, 
c: 21, subsec: 109(4), applicable:after 1992 except that, where a corporation has elected 
in accordance with paragraph .111(4)(a) of 1994, c, 21 (see subsec. 250(5.1)), the 
amended definition applies to the corporation from the time at which the corporation 
was first granted articles of continuation (or similar constitutional documents) in any 
jurisdiction. The opening words of that definition formerly read: 


“taxable Canadian property” has the meaning assigned by subsection 115(1) ex- 
cept that, for the purposes only of section 2, the expression “taxable Canadian 
property” includes 


Para. (e) added to “taxable Canadian property” by 1994, c. 7, Sch. II (1991, c. 49), 
subsec, 192(12), applicable to dispositions occurring after July 13, 1990. 


Interpretation Bulletins: IT-420R3: Non-residents — income earned in Canada. 
CRA Audit Manual: 12.13.0: Disposals of taxable Canadian property. 


Forms: T2 SCH 91: Information concerning claims for treaty-based exemptions. 
“taxable capital gain” has the meaning assigned by section 38; 
“taxable dividend” has the meaning assigned by subsection 89(1); 


“taxable income” has the meaning assigned by subsection 2(2), ex- 
cept that in'no case may a taxpayer’s taxable income be less than 
nil; 

Selected Cases [subsec. 248(1)“taxable income”): Grant v. R., [2007] 4 C.T.C. 
41 (FCA) (Definition of “taxable income” narrower in para. 114(c)). 


“taxable income earned in Canada” means a taxpayer’s taxable 
income earned in Canada determined in accordance with Division 
D of Part I, except that in no case may a taxpayer’s taxable income 
earned in Canada be less than nil; 


Related Provisions: 2(3) — Tax on taxable income earned in Canada; 115(1) — 
Non-resident’s taxable income earned in Canada. 


“taxable net gain’ from dispositions of listed personal property 
has the meaning assigned by section 41; 
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“taxable preferred share” at any particular time means 


(a) a share issued after December 15, 1987 that is a short-term 
preferred share at that particular time, or 


(b) a share (other than a grandfathered share) of the capital stock 
of a corporation issued after 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 where, at that particular time by reason of 
the terms or conditions of the share or any agreement in respect 
of the share or its issue to which the corporation, or a specified 
person in relation to the corporation, is a party, 


(i) it may reasonably be considered, having regard to all the 
circumstances, that the amount of the dividends that may be 
declared or paid on the share (in this definition referred to as 
the “dividend entitlement’) is, by way of a formula or 
otherwise 


(A) fixed, 
(B) limited to a maximum, or 


(C) established to be not less than a minimum (including 
any amount determined on a cumulative basis) and with 
respect to the dividend that may be declared or paid on 
the share there is a preference over any other dividend 
that may be declared or paid on any other share of the 
capital stock of the corporation, 


(ii) it may reasonably be considered, having regard to all the 
circumstances, that the amount that the shareholder is enti- 
tled to receive in respect of the share on the dissolution, lig- 
uidation or winding-up of the corporation or on the redemp- 
tion, acquisition or cancellation of the share (unless the 
requirement to redeem, acquire or cancel the share arises 
only in the event of the death of the shareholder or by reason 
only of a right to convert or exchange the share) or on a re- 
duction of the paid-up capital of the share by the corporation 
or by a specified person in relation to the corporation (in this 
definition referred to as the “liquidation entitlement”) is, by 
way of a formula or otherwise 


(A) fixed, 
(B) limited to a maximum, or 
(C) established to be not less than a minimum, 


and, for the purposes of this subparagraph, “shareholder” in- 
cludes a shareholder of a shareholder, 


(ili) the share is convertible or exchangeable at any time, 
unless 


(A) it is convertible into or exchangeable for 


(1) another share of the corporation or a corporation 
related to the corporation that, if issued, would not be 
a taxable preferred share, 


(II) a right or warrant that, if exercised, would allow 
the person exercising it to acquire only a share of the 
corporation or a corporation related to the corporation 
that, if issued, would not be a taxable preferred share, 
or 


(II) both a share described in subclause (I) and a right 
or warrant described in subclause (II), and 


(B) all the consideration receivable for the share on the 
conversion or exchange is the share described in sub- 
clause (A)(I) or the right or warrant described in sub- 
clause (A)(II) or both, as the case may be, and, for the 
purposes of this clause, where a taxpayer may become en- 
titled on the conversion or exchange of a share to receive 
any particular consideration (other than consideration de- 
scribed in any of subclauses (A)(I) to CID) in lieu of a 
fraction of a share, the particular consideration shall be 
deemed not to be consideration unless it may reasonably 
be considered that the particular consideration was receiv- 
able as part of a series of transactions or events one of the 
main purposes of which was to avoid or limit the applica- 
tion of Part IV.1 or VI.1, or 
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(iv) any person (other than the corporation) was, at or imme- 
diately before that particular time, obligated, either abso- 
lutely or contingently, and either immediately or in the fu- 
ture, to effect any undertaking (in this subparagraph referred 
to as a “guarantee agreement”), including any guarantee, 
covenant or agreement to purchase or repurchase the share, 
and including the lending of funds to or the placing of 
amounts on deposit with, or on behalf of, the shareholder or 
any specified person in relation to the shareholder given 


~ (A) to ensure that any loss that the shareholder or a speci- 
fied person in relation to the shareholder may sustain by 
reason of the ownership, holding or disposition of the 
Share or any other property is limited in any respect, or 
(B) to ensure that the shareholder or a specified person in 
relation to the shareholder will derive earnings by reason 
of the ownership, holding or disposition of the share or 
any other property, 


and the guarantee agreement was given as part of a transac- 
tion or event or a series of transactions or events that in- 
cluded the issuance of the share and, for the purposes of this 

_ paragraph, where a guarantee agreement in respect of a share 
is given at any particular time after 8-00 p-m. Eastern 
Daylight Saving Time, June 18, 1987, otherwise than pursu- 
ant to a written arrangement to do so entered into before 8:00 
p.m. Eastern Daylight Saving Time, June 18, 1987, the share 
shall be deemed to have been issued at the particular time 
and the guarantee agreement shall be deemed to have been 
given as part of a series of transactions that included the issu- 
ance of the share, 


but does not include a share that is at the particular time a pre- 
scribed share or a share described in paragraph (e) of the definition 
“term preferred share” in this subsection during the applicable time 
period referred to in that paragraph and, for the purposes of this 
definition, 
(c) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all 
dividends on the share are determined solely by reference to the 
dividend entitlement of another share of the capital stock of the 
corporation or of another corporation that controls the corpora- 
tion that would not be a taxable preferred share if 


(i) this definition were read without reference to paragraph 
(f), 
(ii) the other share were issued after June 18,.1987, and 


(iii) the other share were not a grandfathered share, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition “term preferred share” in this subsection, 


(d) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all the 
liquidation entitlement is determinable solely by reference to the 
liquidation entitlement of another share of the capital stock of 
the corporation or of another corporation that controls the corpo- 
ration that would not be a taxable preferred share if 


(i) this definition were read without reference to paragraph 
(f), 
(ii) the other share were issued after June 18, 1987, and 


(iii) the other share were not a grandfathered share, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition “term preferred share” in this subsection, 


(e) where at any particular time after 8:00 p.m. Eastern Daylight 
Saving Time, June 18, 1987, otherwise than pursuant to a writ- 
ten arrangement to do so entered into before 8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987, the terms or conditions of 
a share of the capital stock of a corporation that are relevant to 
any matter referred to in any of subparagraphs (b)(i) to (iv) are 
established or modified or any agreement in respect of any such 
matter, to which the corporation or a specified person in relation 
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to the’corporation is a party, is changed or entered into, the share 
shall; for the purpose of: determining after the: particular time 
whether it is a taxable preferred share, be deemed to have been 
issued at. that, particular time, unless 


(i): the share is'a‘share'described in paragraph (b) of the defi- 
nition “grandfathered share” in this subsection, and >. 


Gi) the particular time) is: before December 16,1987) and 
before the time at which the share is first issued, 


(f) anagreement in respect of a share:of the capital stock of a 
corporation shall be read without reference to that part:of' the 
agreement under which a person agrees to acquire the share for 
an amount Hao Ten 
(i) in the case of a share the agreement in respect of which 
provides that the share is to be acquired within 60 days after 
“the day on which the agreement was entered into, that does 
not exceed the greater of the fair market value of the share at 
‘the time the agreement was entered into, determined without 
reference to the agreement, and the fair market value of the 
share at the time of the acquisition, determined without refer- 
ence to the agreement, or | 


(ii) that does not exceed the fair market value of the share at 
the time of the acquisition, determined without reference to 
the agreement, or for an amount determined by reference to 
the assets or earnings of the corporation where that determi- 
nation may reasonably be considered to be used to determine 
an amount that does not excéed the fair market value of the 
share at the time of the acquisition, determined without refer- 
‘ence to the agreement, 


(g) where 


_ (i) it may reasonably be considered that the dividends that 
“may be declared or paid to a shareholder at any time on a 
share (other than a prescribed share or a share described in 
paragraph (e) of the definition “term preferred share” in this 
subsection during the applicable time period referred to in 
that paragraph) of the capital stock ofa corporation issued 
after December 15, 1987 or acquired after June 15,1988 are 
derived primarily from. dividends received on taxable pre- 
ferred shares of the capital stock. of another, corporation, and 


(ii) it may reasonably be considered that the share was issued 
or acquired as part of a transaction or-event or series of trans- 
actions or events one of the. main purposes. of which was to 
avoid or limit the application of Part IV.1 or V1.1, 


the share shall be deemed at that time to be a taxable preferred 
share, and alin 
(h) “specified person”, in relation to any particular person, 
means another person with whom the particular person does not 
deal at arm’s length or any partnership or trust of which the par- 
ticular person or the other person is a member or beneficiary, 
respectively; 

Related Provisions: 87(4.2) — Amalgamation; 248(1) — “Grandfathered share”, 

248(10) — Series of ‘transactions; 248(13) = Interest in trust or partnerships: 

Regulations: 6201(7), (8) (prescribed shares). 

|.T. Technical News: 7 (taxable preferred shares — stock dividend in‘liew of cash 

dividend). ‘ 

Advance Tax Rulings: ATR-46: Financial difficulty. 


“taxable RFI share” at any particular time means a share of the 
capital stock of a corporation, issued before 8:00. p.m. Eastern 
Daylight Saving Time, June 18, 1987 or a grandfathered share of 
the capital stock of a corporation, where at the particular time under 
the terms or conditions of the share or any agreement in respect of 
the share, 


(a) it may reasonably be considered, having regard to all the cir- 
cumstances, that the amount of the dividends that may be de- 
clared or paid on the share (in this definition referred to as the 
“dividend entitlement”) is, by way of a formula or otherwise 


(i). fixed, 
(ii) limited to a maximum, or 
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(iii) established to be not less than a minimum, or 


(b) it may reasonably be considered, having regard to all the. cir- 
cumstances, that the amount that the shareholder. is entitled. to 
receive in respect of the share on the dissolution, liquidation. or 
winding-up of the corporation (in this definition referred to as 
the “liquidation entitlement”) is, by way of formula or otherwise 


(i) fixed, 
(ii) limited to a’ maximum, or 
(iii) established to be not less than a minimum, 


but does not include a share that is at the particular time a_pre- 
scribed share, a term preferred share, a share described in paragraph 
(e) of the definition “term preferred share” in this’ subsection during 
the applicable time period referred to in that paragraph or a taxable 
preferred share and, for the purposes of this definition, 


(c) the dividend entitlement of a share of the capital stock of a 

corporation shall be deemed not to be fixed, limited toa maxi- 

mum or’established to be not less than’a minimum where all 

dividends on the share are determined solely by reference to the 

dividend entitlement of another share of the capital stock of the 

corporation or of another corporation that controls ithe corpora- 
‘tion that would not be a taxable preferred share if 


(i) the definition ‘taxable preferred share” in this subsection 
were read without reference to paragraph (f) of that 
definition, 


(ii) the other share were issued after June 18, 1987, and 


(iii) the other share were not a grandfathered share,, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition. “‘term preferred share” in this subsection, 


(d) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established. to be not less than a, minimum.where all the 
liquidation entitlement is determinable solely by reference to the 
liquidation entitlement of another share of the capital stock of 
the corporation or of another corporation that controls the corpo- 
ration that would not be a taxable preferred share if 


(i) the definition “taxable’ preferred share” in this subsection 
were’ read without reference’ to paragraph (f) of that 
definition, 

(ii) the other share were issued after June 18, 1987, and 


(iii) the other share were not.a grandfathered share, a pre- 
scribed share or a share described in paragraph (e) of the def- 
inition “term preferred share” in this subsection, and 


(e) where 


(i) it ‘may.‘reasonably be considered that the dividends that 
may be declared or paid to a shareholder at any time on a 
share (other than: a prescribed share or a share described in 
paragraph (e) of the definition “term preferred share” in this 
subsection during, the applicable time period referred to in 
that, paragraph) of the capital stock of a corporation issued 
after December 15; 1987 or acquired after June 15, 1988 are 
derived primarily from dividends. received on) taxable RFI 
shares of the capital stock of another corporation, and 


(ii) tt may reasonably be considered that the share was issued 
or acquired as part of a transaction or event or series of trans- 
actions or events one of the -main purposes of which was to 
avoid or limit the application of Part IV.1, 

the share shall be deemed at that time to be a taxable RFI share; 


Related Provisions: 87(4.2) — Amalgamation; 187.3(1) — Tax on dividends on 
taxable RFI share; 248(10);— Series of transactions. 


Regulations: 6201(4), (5.1), (9)=(11) (prescribed Shares). 
Advance Tax Rulings: ATR-46: Financial difficulty. 


“tax-paid undistributed surplus on hand” — [Repealed under 
former Act] : j " 


“taxpayer” includes any person whether or-not liable to pay tax; 
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Related Provisions: . 18.1(1)‘taxpayer”, 56.4(1)“taxpayer”, 143.2(1)“taxpayer”, 
143.3(1)“taxpayer”, 143.4(1)“taxpayer” — Taxpayer includes a partnership for certain 
purposes. , 
Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


“term preferred share” of a corporation (in this definition referred 
to as the “issuing corporation’) means a share of a class of the capi- 
tal stock of the issuing corporation if the share was issued or ac- 
quired after June 28, 1982 and, at the time the share was issued or 
acquired, the existence of the issuing corporation was, or there was 
an arrangement under which it could be, limited or, in the case of a 
share issued after November 16, 1978 if 


(a) under the terms or conditions of the share, any agreement 
relating to the share or any modification of those terms or condi- 
tions or that agreement, 


(i) the owner thereof may cause the share to be redeemed, 
acquired or cancelled (unless the owner of the share may 
cause the share to be redeemed, acquired or cancelled by rea- 
son only of a right to convert or exchange the share) or cause 
its paid-up capital to be reduced, 


(1i) the issuing corporation or any other person or partnership 
is or may be required to redeem, acquire or cancel, in whole 
or in part, the share (unless the requirement to redeem, ac- 
quire or cancel the share arises by reason only of a right to 
convert or exchange the share) or to reduce its paid-up 
capital, 

(ili) the issuing corporation or any other person or partner- 
ship provides or may be required to provide any form of 
guarantee, security or similar indemnity or covenant (includ- 
ing the lending of funds to or the placing of amounts on de- 
posit with, or on behalf of, the holder thereof or any person 
related thereto) with respect to the share, or 


(iv) the share is convertible or exchangeable unless 
(A) it is convertible into or exchangeable for 


(I) another share of the issuing corporation or a corpo- 
ration related to the issuing corporation that, if issued, 
would not be a term preferred share, 


(II) a right or warrant that, if exercised, would allow 
the person exercising it to acquire only a share of the 
issuing corporation or a corporation related to the issu- 
ing corporation that, if issued, would not be a term 
preferred share, or 


(III) both a share described in subclause (1) and a right 
or warrant described in subclause (II), and 


(B) all the consideration receivable for the share on the 
conversion or exchange is the share described in sub- 
clause (A)(I) or the right or warrant described in sub- 
clause (A)(II) or both, as the case may be, and, for the 
purposes of this clause, where a taxpayer may become en- 
titled on the conversion or exchange of a share to receive 
any particular consideration (other than consideration de- 
scribed in any of subclauses (A)(I) to (II1)) in lieu of a 
fraction of a share, the particular consideration shall be 
deemed not to be consideration unless it may reasonably 
be considered that the particular consideration was receiv- 
able as part of a series of transactions or events one of the 
main purposes of which was to avoid or limit the applica- 
tion of subsection 112(2.1) or 258(3), or 


(b) the owner thereof acquired the share after October 23, 1979 
and is 
(i) a corporation described in any of paragraphs (a) to (e.1) of 
the definition “specified financial institution”, 
(ii) a corporation that is controlled by one or more corpora- 
tions described in subparagraph (i), 


(ili) a corporation that acquired the share after December 11, 
1979 and is related to a corporation referred to in subpara- 
graph (i) or (ii), or 
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(iv) a partnership or trust of which a corporation referred to 
in subparagraph (i) or (ii) or a person related thereto is a 
member or a beneficiary, 7 

that (either alone or together with any of such corporations, part- 


nerships or trusts) controls or has an absolute or contingent right 
to control or to acquire control of the issuing corporation, 


but does not include a share of the capital stock of a corporation 


(c) that was issued after November 16, 1978 and before 1980 
pursuant to an agreement in writing to do so made before No- 
vember 17, 1978 (in this definition referred to as an “established 
agreement’), 


(d) that was issued as a stock dividend 


(i) before April 22, 1980 on a share of the capital stock of a 
public corporation that was not a term preferred share, or 


(ii) after April 21, 1980 on a share that was, at the time the 
stock dividend was paid, a share prescribed for the purposes 
of paragraph (f), 
(d.1) that is listed on a designated stock exchange in Canada and 
was issued before April 22, 1980 by 


(i) a corporation referred to in any of paragraphs (a) to (d) of 
the definition “specified financial institution” in _ this 
subsection, 


(ii) a corporation whose principal business is the lending of 
money or the purchasing of debt obligations or a combina- 
tion thereof, or 


(ili) an issuing corporation associated with a corporation de- 
scribed in subparagraph (i) or (ii), 


(e) for a period not exceeding ten years and, in the case of a 
share issued after November 12, 1981, for a period not exceed- 
ing five years, from the date of its issuance, which share was 
issued by a corporation resident in Canada, 


(1) as part of a proposal to, or an arrangement with, its credi- 
tors that had been approved by a court under the Bankruptcy 
and Insolvency Act, 


(1i) at a time when all or substantially all of its assets were 
under the control of a receiver, receiver-manager, sequestra- 
tor or trustee in bankruptcy, or 


(iii) at a time when, by reason of financial difficulty, the issu- 
ing corporation or another corporation resident in Canada 
with which it does not deal at arm’s length was in default, or 
could reasonably be expected to default, on a debt obligation 
held by a person with whom the issuing corporation or the 
other corporation was dealing at arm’s length and the share 
was issued either wholly or in substantial part and either di- 
rectly or indirectly in exchange or substitution for that obli- 
gation or a part thereof, 


and, in the case of a share issued after November 12, 1981, the 
proceeds from the issue may reasonably be regarded as having 
been used by the issuing corporation or a corporation with which 
it was not dealing at arm’s length in the financing of its business 
carried on in Canada immediately before the share was issued, 


(f) that is a prescribed share, or 


(f.1) that is a taxable preferred share held by a specified finan- 
cial institution that acquired the share 


(i) before December 16, 1987, or 


(ii) before 1989 pursuant to an agreement in writing entered 
into before December 16, 1987, 


other than a share deemed by paragraph (c) of the definition 
“short-term preferred share” in this subsection or by paragraph 
(i.2) to have been issued after December 15, 1987 or a share that 
would be deemed by paragraph (e) of the definition “taxable 
preferred share” in this subsection to have been issued after De- 
cember 15, 1987 if the references therein to “8:00 p.m. Eastern 
Daylight Saving Time, June 18, 1987” were read as references 
to “December 15, 1987”, ) 
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and, for the purposes of this definition, 


(g) where the terms or conditions of an established agreement 
were amended after November 16, 1978, the agreement shall be 
deemed to have been made after that date, 


(h) where 


(i) at any particular time the terms or conditions of a share 
issued pursuant to an established agreement or of any agree- 
ment relating to such a share have been changed, 


(ii) under the terms or conditions of 


(A) a share of a class of the capital stock of the issuing 
corporation issued before November 17, 1978 (other than 
a share that was listed on November 16, 1978 on a pre- 
scribed stock exchange in Canada), 


(B) a share issued pursuant to an established agreement, 


(C) any agreement between the issuing corporation and 
the owner of a share described in clause (A) or (B), or 


(D) any agreement relating to a share described in clause 
(A) or (B) made after October 23, 1979, 


the owner thereof could at any particular time after Novem- 
ber 16, 1978 require, either alone or together with one or 
more taxpayers, the redemption, acquisition, cancellation, 
conversion or reduction of the paid-up capital of the share 
otherwise than by reason of a failure or default under the 
terms or conditions of the share or any agreement that related 
to, and was entered into at the time of, the issuance of the 
share, 


(iii) in respect of a share issued before November 17, 1978, 
at any particular time after November 16, 1978 the redemp- 
tion date was extended or the terms or conditions relating to 
its redemption, acquisition, cancellation, conversion or re- 
duction of its paid-up capital were changed, 


(iv) at a particular time after October 23, 1979 and before 
November 13, 1981, a specified financial institution (or a 
partnership or trust of which a specified financial institution 
or a person related to the institution is a member or benefici- 
ary) acquired a share that 


(A) was issued before November 17, 1978 or under an 
established agreement, 


(B) was issued to. a person other than a corporation that 
was, at the time of issue, 


(I) described in any of paragraphs (a) to (e) of the defi- 
nition “specified financial institution’, or 


(II) a corporation that was controlled by one or more 
corporations described in subclause (I) and, for the 
purpose of this subclause, one corporation is con- 
trolled by another corporation if more than 50% of its 
issued share capital (having full voting rights under all 
circumstances) belongs to the other corporation, to 
persons with whom the other corporation does not deal 
at arm’s length, or to the other corporation and persons 
with whom the other corporation does not deal at 
arm’s length, 

(C) was acquired from a person that was, at the particular 

time, a person other than a corporation described in sub- 

clause (B)(I) or (II), and 


(D) was acquired otherwise than under an agreement in 
writing made before October 24, 1979, 
(v) at any particular time after November 12, 1981 
(A) in respect of 
(I) a share (other than a share referred to in paragraph 
(e) or a share listed on November 13, 1981 on a pre- 


scribed stock exchange in Canada) issued after No- 
vember 16, 1978 and before November 13, 1981, or 


(II) a share issued after November 12, 1981 and before 
1983 pursuant to an agreement in writing to do so 
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made before November 13, 1981 (in this definition re- 
ferred to as a “specified agreement’) 


the owner thereof could require, either alone or together 
with one or more taxpayers, the redemption, acquisition, 
cancellation, conversion or reduction of the paid-up capi- 
tal of the share otherwise than by reason of a failure or 
default under the terms or conditions of the share or any 
agreement that related to, and was entered into at the time 
of, the issuance of the share, or 


(B) the redemption date of 


(1) a share issued after November 16, 1978 and before 
November 13, 1981. or 


(II) a share issued pursuant to a specified agreement 


was extended or the terms or conditions relating to its re- 
demption, acquisition, cancellation, conversion or reduc- 
tion of its paid-up capital were changed, or 


(vi) at a particular time after November 12, 1981, a specified 
financial institution (or a partnership or trust of which a spec- 
ified financial institution or a person related to the institution 
is a member or beneficiary) acquired a share (other than a 
share referred to in paragraph (e)) that 


(A) was issued before November 13, 1981 or under a 
specified agreement, 


(B) was acquired from a partnership or person, other than 
a person that was, at the particular time, a corporation de- 
scribed in any of paragraphs (a) to (f) of the definition 
“specified financial institution” in this subsection, 


(C) was acquired in an acquisition that was not subject to 
nor conditional on a guarantee agreement, within the 
meaning assigned by subsection 112(2.2), entered into af- 
ter November 12, 1981, and 


(D) was acquired otherwise than under an agreement in 
writing made before October 24, 1979 or a specified 
agreement, 


the share shall, for the purposes of determining at any time after 
the particular time whether it is a term preferred share, be 
deemed to have been issued at the particular time otherwise than 
pursuant to an established or specified agreement, 


(i) where the terms or conditions of a share of the capital stock 
of the issuing corporation are modified or established after June 
28, 1982 and as a consequence thereof the issuing corporation, 
any person related thereto or any partnership or trust of which 
the issuing corporation or a person related thereto is a member 
or a beneficiary may reasonably be expected at any time to re- 
deem, acquire or cancel, in whole or in part, the share or to re- 
duce its paid-up capital, the share shall be deemed as from the 
date of the modification or as from the date of the establishment, 
as the case may be, to be a share described in paragraph (a), 


(i.1) where 


(i) it may reasonably be considered that the dividends. that 
may be declared or paid at any time on a share (other than a 
prescribed share or a share described in paragraph (e) during 
the applicable time period referred to in that paragraph) of 
the capital stock of a corporation issued after December 15, 
1987 or acquired after June 15, 1988 are derived primarily 
from dividends received on term preferred shares of the capi- 
tal stock of another corporation, and 


(ii) it may reasonably be considered that the share was issued 
or acquired as part of a transaction or event or series of trans- 
actions or events one of the main purposes of which was to 
avoid or limit the application of subsection 112(2.1) or 
138(6), 


the share shall, be deemed at that time to be a term preferred 
share acquired in the ordinary course of business, 


(i.2) where at any particular time after December 15, 1987, oth- 
erwise than pursuant to a written arrangement to do so entered 
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into before December 16, 1987, the terms or conditions of a tax- 
able preferred share of the capital stock of a corporation relating 
to any matter referred to in subparagraphs (a)(i) to (iv) have 
been modified or established, or any agreement in respect of the 
share relating to any such matter has been changed or entered 
into by the corporation or a specified person (within the meaning 
assigned by paragraph (h) of the definition “taxable preferred 
share” in this subsection) in relation to the corporation, the share 
shall be deemed after that particular time to have been issued at 
that particular time, and, 


(j) where a particular share of the capital stock of a corporation 
has been issued or its terms and conditions have been modified 
and it may reasonably be considered, having regard to all cir- 
cumstances (including the rate of interest on any debt or the div- 
idend provided on any term preferred share), that 


(i) but for the existence at any time of the debt or the term 
preferred share, the particular share would not have been is- 
sued or its terms or conditions modified, and 


(li) one of the main purposes for the issue of the particular 
share or for the modification of its terms or conditions was to 
avoid a limitation provided by subsection 112(2.1) or 138(6) 
in respect of a deduction, 


the particular share shall be deemed after December 31, 1982 to 
be a term preferred share of the corporation; 


Related Provisions: 80(1) — Definition of “distress preferred share”: 87(4.1) — 
Amalgamations — exchanged shares; 112(2.1) — No deduction on intercorporate divi- 
dends; 112(2.6)“exempt share”(c) — Distress preferred shares excluded from restric- 
tions on collateralized preferred shares; 248(10) — Series of transactions; 248(13) — 
Interests in trusts or partnerships; 256(1.6) — Fair market valuation: 256(6), (6.1) — 
Meaning of “controlled”; Canada-U.S. Tax Treaty: Art. XXIX-A:5(a) — Meaning of 
“debt substitute share’. 


History: Para. (d.1) of the definition “term preferred share” in subsec. 248(1) amended 
to substitute “designated stock exchange” for “prescribed stock exchange” by 2007, c. 
35, para. 68(1)(b), applicable after December 13, 2007. 


Subparas. (b)(i) and (h)(iv) of the definition “term preferred share” in subsec. 248(1) 
amended by 1999, c. 22, subsecs. 80(9) and (10), applicable to taxation years that begin 
after 1998. Subparas. (b)(i) and (h)(iv) formerly read: 


(i) a corporation described in any of paragraphs (a) to (e) of the definition “speci- 
fied financial institution” in this subsection, 


(iv) a share issued before November 17, 1978 or a share issued pursuant to an 
established agreement (other than a share issued to a corporation described in 
any of paragraphs (a) to (f) of the definition “specified financial institution” in 
this subsection), is, at any particular time after October 23, 1979 and before No- 
vember 13, 1981 acquired (otherwise than pursuant to an agreement in writing 
made before October 24, 1979) from a person (other than a corporation described 
in any of paragraphs (a) to (f) of that definition) by a specified financial institu- 
tion or by a partnership or trust of which a specified financial institution or a 
person related thereto is a member or a beneficiary, 


Subpara. (h)(vi) of the definition “term preferred share” in subsec, 248(1) amended by 
the said c. 22, subsec. 80(11), applicable to taxation years that begin after 1998 except 
that, in its application to a share acquired from a corporation that last acquired the share 
in a taxation year that began before 1999, the expression “described in any of 
paragraphs (a) to (f) of the definition “specified financial institution” in this subsec- 
tion,” in cl. (h)(vi)(B), as amended, shall be read as “described in subclause (iv)(B)(1) 
or (II)”. Subpara. (h)(vi) formerly read: 


(vi) a share (other than a share referred to in paragraph (e)) issued before No- 
vember 13, 1981 or a share issued pursuant to a specified agreement is, at any 
particular time after November 12, 1981, acquired (otherwise than pursuant to an 
agreement in writing made before October 24, 1979 or otherwise than pursuant 
to a specified agreement) from a partnership or person (other than an acquisition 
from a corporation described in any of paragraphs (a) to (f) of the definition 
“specified financial institution’ in this subsection where that acquisition is 
neither subject to nor conditional on a guarantee agreement, within the meaning 
assigned by. subsection. 112(2.2), entered into after November 12, 1981) by a 
specified financial institution or by a partnership or trust of which a specified 
financial institution or a person related thereto is a member or a beneficiary, 


Para. (d.1) of the definition “term preferred share” in subsec. 248(1) amended by 1998, 

c. 19, subsec. 239(5), applicable after February 22, 1994. Para. (d.1) formerly read: 
(d.1) that was issued before April 22, 1980 by a corporation described in any of 
paragraphs 39(5)(b) to (f) or by an issuing corporation associated with any such 
corporation and is listed on a prescribed stock exchange in Canada, 


“Term preferred share” amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(13), 
to.add the word “or” at the end of para. (a), applicable after June 18, 1987. 


Income Tax Act 


Subpara. (e)(i) of “term preferred share” amended by 1994, c. 7, Sch. V (1992, c. 27), 
para. 90(1)(q), to substitute “Bankruptcy and Insolvency Act” for “Bankruptcy Act’, in 
force November 30, 1992. : : 


Selected Cases [subsec. 248(1)“term preferred share”]: Citibank Canada y. 
R., [2002] 2 C.T.C. 171 (FCA) (Instruments did not have’ character of debt, such as 
repayment, default). 


Regulations: 3200 (repealed — for “prescribed stock exchange in Canada” in 
(h)(@ii)(A) and (h)(v)(A)(1)); 6201 (prescribed shares). 

Interpretation Bulletins: IT-527: Distress preferred shares. _ 

1.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 
Advance Tax Rulings: ATR-5: Preferred shares exchangeable for common shares; 


ATR-10: Issue of term preferred shares; ATR-18: Term preferred shares; ATR-46: Fi- 
nancial difficulty. 


“termination payment” — [Repealed under former Act] 


“testamentary trust” has the meaning assigned by. subsection 
108(1); 
Related Provisions: 248(3) — Trusts in Quebec. 


“timber resource property” has the meaning assigned by subsec- 
tion 13(21); 
Interpretation Bulletins: IT-373R2: Woodlots. 


“total pension adjustment reversal” of a taxpayer for a calendar 
year has the meaning assigned by regulation; 

Related Provisions: 147.1(18)(t) — Authorization for regulations for TPAR. 
History: The definition “total pension adjustment reversal” added to subsec. 248(1) by 
1998, c. 19, subsec. 66(3), applicable after 1996. 

Regulations: 8304.1 (pension adjustment reversal). 


Forms: RC4137: Pension adjustment reversal guide; T4104: Past service pension ad- 
justment guide. 


“Treasury Board’ means the Treasury Board established by sec- 
tion 5 of the Financial Administration Act; 


“treaty-protected business” of a taxpayer at any time means a 
business in respect of which any income of the taxpayer for a period 
that includes that time would, because of a tax treaty with another 
country, be exempt from tax under Part I; 


History: The definition “treaty-protected business” added to subsec. 248(1) by 1999, 
c. 22, subsec. 80(12), applicable to 1998 et seq. 


CRA Audit Manual: 15.2.10: Treaty-protected businesses. 


“treaty-protected property” of a taxpayer at any time means pro- 
perty any income or gain from the disposition of which by the tax- 
payer at that time would, because of a tax treaty with another coun- 
try, be exempt from tax under Part I; 

Related Provisions: 13(4.1)(d) — Replacement of depreciable property that is not 
treaty-protected property; 44(5)(d)— Replacement of capital property that is not 
treaty-protected property; 116(5.01), (5.02), (6.1) — Acquisition of treaty-protected 
property from non-resident — notice requirement in place of s. 116 certificate. 


History: The definition “treaty-protected property” added to subsec. 248(1) by 1999, 
c. 22, subsec. 80(12), applicable to 1998 et seq. 


“trust” has the meaning assigned by subsection 104(1); 

Related Provisions: 94(3)(a) [proposed] — Trust deemed resident in Canada for 
certain purposes; 108(1)— Meaning of “trust”; 146.1(1) — RESPs — “Meaning of 
trust”; 149(5) — Exception re investment income of certain clubs; 207.6(1) — Defini- 
tions (re RCA tax); 233.2(4) — Reporting requirement re transfers to foreign trust; 
233.6(1) — Reporting requirement re distributions from foreign trust; 248(3) — 
Deemed trusts in Quebec; 248(25.1) — Trust-to-trust transfers — deemed same trust. 


“undepreciated capital cost” to a taxpayer of depreciable property 
of a prescribed class has the meaning assigned by subsection 
13(21); 

“unit trust” has the meaning assigned by. subsection 108(2); 
Related Provisions: 248(1)personal trust’ — Unit trust deemed not to be a per- 


sonal trust. 


“unused RRSP deduction room” of a taxpayer at the end of a tax- 
ation year has the meaning assigned by subsection 146(1); 


“unused scientific research and experimental development tax 
credit” of a taxpayer for a taxation year has the meaning assigned 
by subsection 127.3(2); 
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“unused share-purchase tax credit” of a taxpayer for a taxation 
year has the meaning assigned by subsection 127.2(6); 


“1971 capital surplus on hand”, “1971 undistributed income on 
hand” — [Repealed under former Act] 


Selected Cases [subsec. 248(1)]: Friesen (J.) v. Canada, [1995] 2'C.T.C. 369 
(SCC) (Plain meaning rule apes to interpretation of Hebe 
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fixed by assessment or reassessment subject to variation on objec- 
tion or on appeal, if any, in accordance with the provisions of that 
Part. 


Related Provisions: 117(1) — Meaning of “tax payable” for purposes of 117-127.4. 


(3) Property subject to certain Quebec institutions and 
arrangements [deemed trusts] — For the purposes of this Act, 
if property is subject to an institution or arrangement that is de- 
scribed by this subsection and that is governed by the laws of the 
Province of Quebec, the following rules apply in respect of the 


property: 
(a) if at any time property is subject to a usufruct, right of use or 
habitation, or substitution, 


(i) the usufruct, right of use or habitation, or substitution, as 
the case may be, is deemed to be at that time 


(A) a trust, and 


(B) where the usufruct, right of use or habitation, or sub- 
stitution, as the case may be, is created by will, a trust 
created by will, 


(ii) the property is deemed 


(A) where the usufruct, right of use or habitation, or sub- 
stitution, as the case may be, arises on the death of a testa- 
tor, to have been transferred to the trust on and as a con- 
sequence of the death of the testator, and not otherwise, 
and 


(B) where the usufruct, right of use or habitation, or sub- 
stitution, as the case may be, arises otherwise, to have 
been transferred (at the time it first became subject to the 
usufruct, right of use or habitation, or substitution, as the 
case may be) to the trust by the person that granted the 
usufruct, right of use or habitation, or substitution, and 


(iii) the property is deemed to be, throughout the period in 
which it is subject to the usufruct, right of use or habitation, 
or substitution, as the case may be, held by the trust, and not 
otherwise; 


(b) an arrangement (other than a partnership, a qualifying ar- 
rangement or an arrangement that is a trust determined without 
reference to this paragraph) is deemed to be a trust and property 
subject to rights and obligations under the arrangement is, if the 
arrangement is deemed by this paragraph to be a trust, deemed 
to be held in trust and not otherwise, where the arrangement 


(i) is established before October 31, 2003 by or under a writ- 
ten contract that 


(A) is governed by the laws of the Province of Quebec, 
and 


(B) provides that, for the purposes of this Act, the ar- 
rangement shall be considered to be a trust, and 


(ii) creates rights and obligations that are substantially simi- 
lar to the rights and obligations under a trust (determined 
without reference to this subsection); 


(c) if the arrangement is a qualifying arrangement, 
(i) the arrangement is deemed to be a trust, 


(ii) any property contributed at any time to the arrangement 
by an annuitant, a holder or a subscriber of the arrangement, 
as the case may be, is deemed to have been transferred, at 
that time, to the trust by the contributor, and 


(ili) property subject to rights and obligations under the ar- 
rangement is deemed to be held in trust and not otherwise; 


(d) a person who has a right (whether immediate or future and 
whether absolute or contingent) to receive all or part of the in- 
come or capital in respect of property that is referred to in para- 
graph (a) or (b) is deemed to be beneficially interested in the 
trust; and 


(e) notwithstanding that a property is at any time subject to a 
servitude, the property is deemed to be beneficially owned by a 


Income Tax Act 


person at that time if, at that time, the person has in relation to 
the property 
(i) the right of ownership, 
(ii) a right as a lessee under an emphyteusis, or 
(iii) a right as a beneficiary in a trust. 
Related Provisions: 248(3.1) — Gift of bare ownership of immovables; 248(3.2) — 
Qualifying arrangement; 248(8) — Meaning of “consequence” of death; 248(9.1) — 


Trust created by taxpayer’s will; 248(25) — Beneficially interested; Interpretation Act 
8.1, 8.2 — Common law and civil law equally authoritative, 


History: Subsec. 248(3) amended by 2009, c. 2, subsec. 76(5), applicable to taxation 
years that begin after October 30, 2003 except that for taxation years that end before 
2008, subpara. 248(3)(c)(ii) shall be read without reference to the expression “a 
holder”. The subsec. formerly read: 


(3) Rules applicable in relation to the Province of Quebec [deemed 
trusts] — For the purposes of the application of this Act in relation to the Prov- 
ince of Quebec, 


(a) a usufruct shall be deemed to be a trust, created by will where the usu- 
fruct was so established, and property subject to a usufruct shall be deemed 
to have been transferred to the trust, on the death of the testator and as a 
consequence thereof where the usufruct arises on death, and to be held in 
trust and not otherwise; 


(b) a right of use or habitation shall be deemed to be a trust, created by will 
where the right was so established, and property subject to such a right shall 
be deemed to have been transferred to the trust, on the death of the testator 
and as a consequence thereof where the right arises on death, and to be held 
in trust and not otherwise; 


(c) a substitution shall be deemed to be a trust, created by will where the 
substitution was so established, and property subject to a substitution shall 
be deemed to have been transferred to the trust, on the death of the testator 
and as a consequence thereof where the substitution arises on death, and to 
be held in trust and not otherwise; 


(d) property subject to rights and obligations under an arrangement (other 
than a trust) that 


(i) is established by or under a written contract that 
(A) is governed by the laws of the Province of Quebec, and 


(B) provides that, for the purposes of this Act, the arrangement shall 
be considered to be a trust, and 


(ii) creates rights and obligations that are substantially similar to the 
rights and obligations under a trust (determined without reference to this 
subsection), 


shall be deemed to be held in trust and not otherwise, and such an arrange- 
ment shall be deemed to be a trust; 


(e) a person who has a right (whether immediate or future and whether abso- 
lute or contingent) to receive all or any part of the income or capital in re- 
spect of property referred to in paragraph (a), (b), (c) or (d) shall be deemed 
to be beneficially interested in the trust referred to in that paragraph; and 


(f) property in relation to which any person has, at any time, 
(i) the right of ownership, 
(ii) a right as a lessee in an emphyteutic lease, or 
(ili) a right as a beneficiary in a trust — 


shall, notwithstanding that such property is subject to a servitude, be deemed 
to be beneficially owned by the person at that time. 


The said c. 2, subsec. 76(15), states that for taxation years that begin after 1988 and 
before October 31, 2003, para. 248(3)(d) shall, in its application to each arrangement 
that is entered into between an individual and a corporation licensed or otherwise au- 
thorized under the laws of Canada or a province to carry on in Canada the business of 
offering to the public its services as trustee and that is accepted by the Minister for 
registration under s. 146 or 146.3, be read without reference to 


(a) cl. 248(3)(d)(i)(B), if the arrangement is presented as a declaration of trust but 
does not provide that, for the purposes of the Act, the arrangement shall be consid- 
ered to be a trust; and 

(b) subpara. 248(3)(d)(ii). 


Subsec. 248(3) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(15), 
applicable 


(a) after 1990 with respect to property the ownership of which was acquired after 
1990; 


(b) after 1990 with respect to property that became subject to a usufruct, a right of 
use or habitation, a substitution, an emphyteutic lease or a trust after 1990; 


(c) after 1989 with respect to property that became subject to a usufruct, a right of 
use or habitation or a substitution after 1989 and before 1991, where the persons 
who so acquire interests in the property elected jointly by notifying the Minister of 
National Revenue in writing before 1992 [1994, c. 7, Sch. VIII (1993, c. 24), s. 159 
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provides that such an election made before December 11, 1993 shall be deemed to 
have been made before 1992]; and 


(d) to 1989 et seg. with respect to property that became subject to an Hoare 
referred to in para. 248(3)(d) in the 1989 or any subsequent taxation year. 


Subsec. 248(3) formerly read: 


(3) References to property beneficially owned. and to beneficial owner. of 
property — In its application in relation to the Province of Quebec, a reference 
in this Act to any property that is or was beneficially owned by any person shall 
be read as including a reference to property in relation to which any person has 
or had the full ownership whether or not the property is or was subject to a servi- 
tude, or has or had a right as a usufructuary, a lessee in’ an emphyteutic lease, an 
institute in a substitution or a beneficiary in a trust; and a reference in this Act to 
the beneficial owner of any property shall be read as including a reference to a 
person who has or had, accordingly as the context requires, such ownership as a 
right in relation to that property. te 


Selected Cases [subsec. 248(3)]: R. v. Construction Bérou Inc., [2000] 2 C.T.C: 
174 (FCA) (Purposive interpretation of provision); Larose v. MNR, [1992] 2 C.T.C. 
2339 (TCC); amended (Nov. 18, 1991), Doc. 87-294(IT) (TCC) [unreported] (Assess- 
ment in respect of sale of properties upheld even though court decision and other cir- 
cumstances had denied taxpayer proceeds of sale; right to dispose of properties had 
been transferred to purchaser). 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-437R: Owner- 
ship of property (principal residence). 


(3.1) Gift of bare ownership of immovables — Subsection (3) 
does not apply in respect of a usufruct or a right of use of an im- 
movable in circumstances where a taxpayer disposes of the bare 
ownership of the immovable by way of a gift to a qualified donee 
and retains, for life, the usufruct or the right of use. 

History: Subsec. 248(3.1) amended by 2011, c. 24, subsec. 72(5), to substitute “quali- 


fied donee” for “donee described in the definition ‘total charitable gifts’, ‘total Crown 
gifts’ or “total ecological gifts’ in subsection 118.1(1)”, in force on January 1, 2012. 


Subsec. 248(3.1) added by 2009, c. 2, subsec. 76(5), applicable to dispositions that 
occur after July 18, 2005. 


(3.2) Qualifying arrangement — For the purposes of paragraphs 

248(3)(b) and (c), an arrangement is a qualifying arrangement if it 

is 
(a) entered. into with a corporation that is licensed or otherwise 
authorized under the laws of Canada or a province to carry on in 
Canada the business of offering to the public its services as 
trustee; 


(b) established by or under a written contract that is governed by 
the laws of the Province of Quebec; 


(c) presented as a declaration of trust or provides that, for the 
purposes of this Act, it shall be considered to be a trust; and 


(d) presented as an arrangement in respect of which the corpora- 
tion is to take action for the arrangement to become a registered 
disability savings plan, a registered education savings plan, a 
registered retirement income fund, a registered retirement sav- 
ings plan or a TESA. 


History: Subsec. 248(3.2) added by 2009, c..2, subsec. 76(5), applicable to: taxation 
years that begin after October 30, 2003 except that. 


for taxation years that end before 2008, para. 248(3.2)(d) shall be read without 
reference to registered disability savings and TFSAs, and 


for taxation years that end in 2008, para. 248(3.2)(d) shall be read without refer- 
ence to TFSAs. 


(4) Interest in real property — In this Act, an interest in real 
property includes a leasehold interest in real property but does not 
include an interest as security only derived by virtue of a mortgage, 
hypothecary claim, agreement for sale or similar obligation. 


Proposed Amendment - _ - 248(4) 


Application: The July 16, 2010 draft 1 ijuralism), su 
254(5), will amend subsec. 248(4) to replace Mites: hypothecary claim,” 
“mortgage,” , to come into force on Royal Assent. - 


Technical Notes (July 2010): Sce under 248(4.1) below. 


Related Provisions: 43.1(1) — Life estates in real property; 248(4.1) — Real right 
in an immovable under Quebec civil law; Interpretation Act 8.1, 8.2 — Common law 
and civil law equally authoritative. 


History: Subsec. 248(4) amended by 2001, c. 17, subsec. 230(2), to add “hypothecary 
claim,”, in force June 14, 2001. 


S. 248(7) 


- Proposed f Addition - —248(4.1 


les - In this Act, a re eh 
ease but does pruned i 


ie un Coe is ad sted in a eS manner a its common law. counterPat by 
i ig the lease a moluding s 8 as . 


pretation Si, 8. 2 Common law and civil Jaw equally authoritative. 


(5) Substituted property — For the purposes of this Act, other 
than paragraph 98(1)(a), 


(a) where a person has disposed of or exchanged a particular 
property and acquired other property in substitution therefor and 
subsequently, by one or more further transactions, has effected 
one or more further substitutions, the property acquired by any 
such transaction shall be deemed to have been substituted for the 
particular property; and 


(b) any share received as a stock dividend on another share of 
the capital stock of a corporation shall be deemed to be property 
substituted for that other share. 


Interpretation Bulletins: IT-244R3: Gifts by individuals of life insurance policies as 
charitable donations; IT-369R: Attribution of trust income to settlor; IT-489R: Non- 
arm’s length sale of shares to a corporation; IT-511R: Interspousal and certain other 
transfers and loans of property. 


(6) “Class” of shares issued in series — In its application in 
relation to a corporation that has issued shares of a class. of its capi- 
tal stock in one or more series, a reference in this Act.to the “class” 
shall be read, with such modifications as the circumstances require, 
as a reference to a “series of the class”’. 


Interpretation Bulletins: IT-328R3: Losses on shares on which dividends have been 
received. 


(7) [Deemed date of] Receipt of things mailed — For the 
purposes of this Act, 


(a) anything (other than a remittance or payment dpscyibee in 
paragraph (b)) sent by first class mail or its equivalent shall be 
deemed to have been received by the person to whom it was sent 
on the day it was mailed; and 


(b) the remittance or payment of an amount 
(i) deducted or withheld, or 
(ii) payable by a corporation, 


as required by this Act or a regulation shall be deemed to have 
been made on the day on which it is received by the Receiver 
General. 


Related Provisions; 153(1) [closing words] — Certain remittances must. be made 
directly to a financial institution; 204.81(8.2) — Rule in 248(7) does not apply to vol- 
untary de-registration of LSVCC; 244(5) — Proof of service by mail; 244(14) — Mail- 
ing date presumed to be date of assessment or notice; Reg. 110 — Certain remittances 
must be made directly to a financial institution. 


Interpretation Bulletins: IT-433R: Farming or fishing — use of cash method. 
Charities Policies: CPS-017: Effective date of registration. 
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(8) Occurrences as a consequence of death — For the pur- 
pose of this Act, 


(a) a transfer, distribution or acquisition of property under or as 
a consequence of the terms of the will or other testamentary in- 
strument of a taxpayer or the taxpayer’s spouse or common-law 
partner or as a consequence of the law governing the intestacy of 
a taxpayer or the taxpayer’s spouse or common-law partner shall 
be considered to be a transfer, distribution or acquisition of the 
property as a consequence of the death of the taxpayer or the 
taxpayer’s spouse or common-law partner, as the case may be; 


(b) a transfer, distribution or acquisition of property as a conse- 
quence of a disclaimer, release or surrender by a person who 
was a beneficiary under the will or other testamentary instru- 
ment or on the intestacy of a taxpayer or the taxpayer’s spouse 
or common-law partner shall be considered to be a transfer, dis- 
tribution or acquisition of the property as a consequence of the 
death of the taxpayer or the taxpayer’s spouse or common-law 
partner, as the case may be; and 


(c) a release or surrender by a beneficiary under the will or other 
testamentary instrument or on the intestacy of a taxpayer with 
respect to any property that was property of the taxpayer imme- 
diately before the taxpayer’s death shall be considered not to be 
a disposition of the property by the beneficiary. 
Related Provisions: 248(9) — Definitions; 248(9.1) — Whether trust created by 
taxpayer’s will. 
History: Subsec. 248(8) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner’, applicable to 2001 er seq., in force July 31, 2000. 
See also. the transitional rules reproduced in the History to 248(1)“common-law 
partner’. 
Interpretation Bulletins: IT-30S5R4: Testamentary spouse trusts; IT-313R2: Eligible 
capital property — rules where a taxpayer has ceased carrying on a business or has 
died; IT-349R3: Intergenerational transfers of farm property on death; IT-385R2: Dis- 
position of an income interest in a trust; IT-449R: Meaning of “vested indefeasibly” 
(archived); IT-SOOR: RRSPs — death of an annuitant. 


(9) Definitions — In subsection (8), 


“disclaimer” includes a renunciation of a succession made under 
the laws of the Province of Quebec that is not made in favour of any 
person, but does not include any disclaimer made after the period 
ending 36 months after the death of the taxpayer unless written ap- 
plication therefor has been made to the Minister by the taxpayer’s 
legal representative within that period and the disclaimer is made 
within such longer period as the Minister considers reasonable in 
the circumstances; 
History: The definition “disclaimer” in subsec. 248(9) substituted by 1994, c. 21, sub- 
sec. 109(7), applicable June 15, 1994. That definition formerly read: 
“disclaimer” includes a renunciation of a succession made under the laws of the 
Province of Quebec that is not made in favour of any person; 
Interpretation Bulletins [“disclaimer”]; 1T-305R4: Testamentary spouse trusts; 
IT-313R2: Eligible capital property — rules where a taxpayer has ceased carrying on a 
business or has died; IT-349R3: Intergenerational transfers of farm property on death. 


“release or surrender” means 


(a) a release or surrender made under the laws of a province 
(other than the Province of Quebec) that does not direct in any 
manner who is entitled to benefit therefrom, or 


(b) a gift inter vivos made under the laws of the Province of 
Quebec of an interest in, or right to property of, a succession that 
is made to the person or persons who would have benefited if 
the donor had made a renunciation of the succession that was 
not made in favour of any person, 


and that is made within the period ending 36 months after the death 
of the taxpayer or, where written application therefor has been 
made to the Minister by the taxpayer’s legal representative within 
that period, within such longer period as the Minister considers rea- 
sonable in the circumstances. . 
Interpretation Bulletins [“release or surrender”]: IT-305R4: Testamentary 
spouse trusts; IT-313R2: Eligible capital property — rules where a taxpayer has ceased 
carrying on a business or has died; IT-349R3: Intergenerational transférs of farm pro- 
perty on death. 


Income Tax Act 


(9.1) How trust created — For the purposes of! this Act, a trust 
shall be considered to be created by a taxpayer’s will if the trust is 
created » 08 


(a) under the terms of the taxpayer’s will; or 


(b) by an order of a court in relation to the taxpayer’s estate 
‘made under any law of a province that provides for the relief or 
support of dependants. me 
Related Provisions: 108(1)‘testamentary trust” — Trust created by taxpayer’s will 
is a testamentary trust; 248(3) — Whether usufruct, right of use or habitation or substi- 
tution in Quebec deemed to be trust created by taxpayer’s. will. ‘bua 
History: Subsec. 248(9.1) added by 1994, ¢. 7, Sch. VIII (1993, c. 24), subsec. 139(8), 
applicable to 1990 er seg. i 
Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


(9.2) Vested indefeasibly — For the purposes of this Act, pro- 
perty shall be deemed not to have vested indefeasibly . 


(a) in a trust under which a taxpayer’s spouse or common-law 
partner is a beneficiary, where the trust is created by the will of 
the taxpayer, unless the property vested indefeasibly-in the trust 
before the death of the spouse or common-law partner; and 


(b) in an individual (other than a trust), unless the property 
vested indefeasibly in the individual before the death of the 
individual. 
Related Provisions: 248(9.1) — Whether trust created by taxpayer’s will. 
History: Subsec. 248(9.2) amended by 2000, ¢. 12, Sch. 2,.s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 
Subsec. 248(9.2) added by 1994, c. 7, Sch. VII (1993, c. 24), subsec. 139(8), applica- 
ble in respect of deaths occurring after December 20, 1991. 
Interpretation Bulletins: IT-305R4: Testamentary spouse trusts: IT-449R: Meaning 
of “vested indefeasibly” (archived). 


CRA Audit Manual: 16.2.2: Estate of a deceased person — vested indefeasibly. 


(10) Series of transactions — For the purposes of this Act, 
where there is a reference to a series of transactions or events, the 
series shall be deemed to include any related transactions or events 
completed in contemplation of the series. 

Selected Cases [subsec. 248(10)]: MIL (Investments) S.A. v. R., [2006] 5 C.T.C. 
2552 (TCC); aff'd [2007] 4 C.T.C. 235 (FCA) (Strong nexus required, not mere 
possibility); Canutilities Holdings Ltd. v. R., [2004] 4 C.T.C. 210 (FCA) (Preordination 
plus ability to carry out transaction may. produce “series”); Meager Creek Holdings 
Ltd. v. R., [1998] 4 C.T.C. 2090 (TCC) (Must be some connection between events for 
“series” of transactions to occur). 


Advance Tax Rulings: ATR-S6: Purification of a family farm corporation; ATR-57: 
Transfer of property for estate planning purposes; ATR-58: Divisive reorganization. 
I.T. Technical News: 22 (series of transactions). 


(11) Compound interest — Interest computed at a prescribed 
rate under any of subsections 129(2.1) and (2.2), 131(3.1) and (3.2) 
132(2.1) and (2.2), 133(7.01) and (7.02), 159(7), 160.1(1), 161(1), 
(2) and (11), 161.1(5), 164(3) to (4), 181.8(1) and (2) (as those two 
subsections read in their application to the 1991 and earlier taxation 
years), 185(2), 187(2) and 189(7), section 190.23 (as it’ read in its 
application to the 1991 and earlier taxation years) and subsections 
193(3), 195(3), 202(5) and 227(8.3), (9.2) and (9.3) of this Act and 
subsection 182(2) of the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952 (as that subsection read in its appli- 
cation to taxation years beginning before 1986) and subsection 
191(2) of that Act (as that subsection read in its application to the 
1984 and earlier taxation years) shall be compounded daily and, 
where interest is computed on an amount under any of those provi- 
sions and is unpaid or unapplied on the day it would, but for this 
subsection, have ceased to be computed under that provision, inter- 
est at the prescribed rate shall be computed and compounded daily 
on the unpaid or unapplied interest from that day to the day it is 
paid or applied and shall be paid or applied as would be the case if 
interest had continued to be computed under that provision after 
that day. 

Related Provisions: 221.1 — Application of interest where legislation retroactive. 


History: Subsec. 248(11) amended to add reference to subsec. 161.1(5) and substitute 
“(as those two subsections read in their application to the 1991 and earlier taxation 
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years)” for “(as these two subsections read in their application to the 1991 and earlier 
taxation years)” by 2000, c. 19, subsec. 67(2), applicable after 1999. 


Subsec. 248(11) amended by 1994, c. 7, Sch. VIII (1993, c; 24), subsec. 139(9), appli- 

cable to refunds paid or applied with respect to taxation pei beginning after 1991. 

Subsec. (11) formerly read: 
(11) Interest computed ‘at a prescribed rate under any of subsections 159(7), 
160.1(1), 161(1), (2) and (11), 164(3) to (4), 181.8(1) and (2), 185(2), 187(2) and 
189(7), section 190.23, subsections 193(3), 195(3), 202(5) and 227(8.3), (9.2). 
and (9.3) of this Act, subsection 182(2) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, as it applied to taxation years beginning 
before 1987, and subsection 191(2) of that Act as it applied to the 1972 to 1984 
taxation years shall be compounded daily and, where interest is computed on an 
amount under any of those provisions and is unpaid on the day it would, but for 
this subsection, have ceased to be computed under that provision, interest at the 
prescribed rate shall be computed and compounded daily on the unpaid interest 
from that day to the day it is paid and shall be paid or credited as would have 
been the case if interest had continued to be computed under that provision after 
that day. 


Subsec 248(11) amended by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(16), to substi- 

tute the list of sections, applicable to 1990 et seg. That list formerly read: 
subsections 159(7), 160.1(1),:161(1), (2) and (11), 164(3) to (4), 181.8(1) and 
(2), 185(2), 187(2) and 189(7), section 190.23, subsections 191(2), 193(3), 
195(3) and 202(5), section 211.5 and subsections 227(8.3), (9.2) and (9.3) of this 
Act and subsection 182(2) of the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, 


Selected Cases [subsec. 248(11)]: Exxonmobil Canada Ltd. v. R., [2004] 2 C.T.C. 
2427 (TCC) (Interest is simple, not compound, unless otherwise indicated). 


Regulations: 4301 (prescribed rate of interest). 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


(12) Identical properties — For the purposes of this Act, one 
bond, debenture, bill, note or similar obligation issued by a debtor is 
identical to another such obligation issued by that debtor if both are 
identical in respect of all rights (in equity or otherwise, either im- 
mediately or in the future and either absolutely or contingently) at- 
taching thereto, except as regards the principal amount thereof. 
Related Provisions: 14(13), 18(16) — Deemed identical properties for superficial 
loss/pregnant loss rules; 18.1(12) — Identical: properties for matchable-expenditure 
rules; 40(3.5) — Deemed identical properties for superficial loss/pregnant loss rules; 
47 —Capital gains treatment of identical properties; 54“superficial loss’(i), (j) — 
Right to acquire property and SIFT wind-up share — deemed identical property for 
superficial-loss rule; 138(11.1) — Identical properties of life insurance corporation. 
1.T. Application Rules: 26(8)-(8.4) — Identical properties owned since before 1972. 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 


(13) Interests in trusts and partnerships — Where after No- 
vember 12, 1981 a person has an interest in a trust or partnership, 
whether directly or indirectly through an interest in any other trust 
or partnership or in any manner whatever, the person shall, for the 
purposes of the definitions “income bond”, “income debenture” and 
“term preferred share” in subsection (1), paragraph (h) of the defini- 
tion “taxable preferred share” in that subsection, subsections 
84(4.2) and (4.3) and 112(2.6) and section 258, be deemed.to be a 
beneficiary of the trust or a member of the partnership, as the case 
may be. 


(14) Related corporations — For the purpose of paragraph (g) 
of the definition “specified financial institution” in subsection (1), 
where in the case of 2 or more corporations it can reasonably be 
considered, having regard to all the circumstances, that one of the 
main reasons for the separate existence of those corporations in a 
taxation year is to limit or avoid the application of subsection 
112(2.1) or (2.2) or 138(6), the 2 or more corporations shall be 
deemed to be related to each other and to each other corporation to 
which any such corporation is related. 

History: Subsec. 248(14) amended by 1994, c. 7, Sch. II (1991, c. 49),  subsec. 
192(17), to substitute “For the purpose of” for ‘For the purposes of” and “can reasona- 
bly” for “may reasonably”, and to add “and to each other corporation to which any 
such corporation is related”, applicable after July 13, 1990. 


(15) Goods and services tax — change of use — For the 
purposes of this Act, where a liability for the goods and services tax 
is incurred in respect of a change of use at any time of a property, 
the liability so incurred shall be deemed to have been incurred im- 
mediately after that time in respect of the acquisition of the 


property. 


S. 248(16) 


(16) Goods and services tax — input tax credit and re- 
bate — For the purposes of this Act, other than this subsection and 
subsection 6(8), an amount claimed by a taxpayer as an input tax 
credit or rebate with respect to the goods and services tax in respect 
of a property or service shall be deemed to be assistance from a 
government in respect of the property or service that is received by 
the taxpayer 


(a) where the amount was claimed by the taxpayer as an input 
tax credit in a return under Part IX of the Excise Tax Act for a 
reporting period under that Act, 


(i) at the time the goods and services tax in respect of the 
input tax credit was paid or became payable, if the tax was 
paid or became payable in the reporting period, or 


(ii) if no such tax was paid or became payable in respect of 
the input tax credit in the reporting period, at the end of the 
reporting period; or 
(b) where the amount was claimed as a rebate with respect to the 
goods and services tax, at the time the amount was received or 
credited. 


_ Proposed Amendment — 248(1 6) 


(16) Gods and services tax — input tax credit and t re- 
bate — For the purposes of this Act, other than this subsection — 
and subsection 6(8), an amount claimed by a taxpayer as an input . 
tax credit or rebate with respect to the goods and services tax in 
respect of a property or service is deemed to be assistance from a_ 
government in respect of the property or service that i is received 
by the taxpayer 
(a) where the amount. was claimed by the taxpayer aS an input — 
tax credit in a return under Part IX of the Excise Te ax Act ae a 
3 ie period under that Act, 


(i) at the particular time that is the eatler of the time aa 
5 the. goods and services tax in respect of the input tax credit 
was paid and the time that it became payable, © 


(A) if the ss alchaociehe time is in the pias: period, or 
(B) if, 
(D) the taxpayer’s threshold amount, determined in 
accordance with subsection 249(1) of the Excise Tax 
_ Act, is greater than $500,000 for the taxpayer’s fiscal © 


year (within the meaning assigned by that ACD) that 
includes the particular time, and 


(ID the taxpayer claimed the input tax credit at jae 
120 days before the end of the normal reassessment | 
period, as determined under subsection 152(3.1), for — 
the taxpayer in respect of the taxation year that in- 
_ cludes the particular time, 


Gi at the end of the reporting period, if 
(A) subparagraph (i) does not apply, and 


(B) the taxpayer’s threshold amount, determined in ac- 
‘cordance with subsection 249(1) of the Excise Tax Act, 
is $500,000 or less for the fiscal year (within the mean- 
ing assigned by that Act) of ee taxpayer that includes 
the particular time, and 


“Gi in any other case, on the last day Of the taxpayer’s eat.” 
_ liest taxation year 

(A) that begins after the taxation year that includes the . 
particular time, and 


- (B) for which the normal reassessment period, as deter- 
- mined under subsection 152(3.1), for the taxpayer ends 
at least 120 days after the time that the input tax credit 
_was claimed; or 
oo where the amount was claimed as a rebate with respect to 
‘the goods and services tax, at the time” the amount was re- ~ 
ceived or credited) . 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
148(17), will amend subsec. 248(16) to read as above, applicable in respect of input 
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tax credits that become eligible to be shiner in taxation onte that a bebe after De- 
cember 20, 2002. 


Technical Notes (July 2010): Sabeostet 24806) coe niles unde 


amounts received by, or credited to, a taxpayer as an input tax credit or rebate with, : 
respect to the goods and services tax (GST) are deemed to be. assistance from a gov- | 
ernment received by a taxpayer. Asa consequence, ‘such amounts are either included _ . 
in income or reduce the cost or capital cost of the related propery: or the. amount * = 


the related expenditure or expenditure pool, for tax purposes. ; 
Subsection 248(16) also specifies the time at which the receipt (or credit) of an’ input 


tax credit or rebate is deemed to be received as assistance. With respect to input tax : 


credits, subparagraph 248(16)(a)(i) provides that the assistance (.e., the input tax 
credit) is considered to be received by a taxpayer at the time the GST in respect of 
the input tax credit was paid or became payable by the taxpayer if the GST was paid 
or became payable in the same reporting period under the Excise Tax Act in which 
the input tax credit was claimed. If a taxpayer does not claim the input tax credit in 
the same reporting period in which the GST was paid or became payable, subpara- 
graph 248(16)(a)(ii) includes the amount of assistance in the taxpayer’s income for 
the taxation year that includes the end of the reporting period in whica the taxpayer 
claimed the input tax credit. 


Subsection 248(16) is amended in three respects for input tax credits that become 
eligible to be claimed in taxation years that begin after December 20, 2002. 


First, subparagraph 248(16)(a)(i) is amended to extend its application to cases where 
the input tax credit is claimed by a taxpayer in a reporting period that is subsequent 
to the period in which the related GST was paid or became payable if 


¢ the taxpayer’s threshold amount (as determined under subsection 249(1) of the 
Excise Tax Act) is greater than $500,000 for the taxpayer’s fiscal year (as defined 
by that Act) that includes the earlier of the time that the GST in respect of the 
input tax credit was paid and the time that it became payable, and 182 


* the taxpayer claimed the input tax credit at least 120 days before the end of the 
normal reassessment period (as determined under subsection 152(3.1) of the Jn- 
come Tax Act) for the taxpayer in respect of the taxation year that includes that 
earlier time. 


In general, the change to this subparagraph means that an input tax credit of a tax- 
payer (who is a GST filer with a threshold amount greater than $500,000 for GST 
purposes) is considered to have been received at the time the related GST was paid or 
became payable, even though the input tax credit is claimed in a later GST reporting 
period. However, this is the case only if the taxpayer claims the input tax credit at 
least 120 days before the taxation year in which the GST was paid or became payable 
becomes statute-barred for income tax purposes. 


Second, subparagraph 248(16)(a)(ii) is amended to provide that an input tax credit is 
considered to be received at the end of the reporting period in which it is claimed 
only if 


* subparagraph 248(16)(a)(i) does not apply, and 


* the taxpayer’s threshold amount (as determined under subsection 249(1) of the 
Excise Tax Act) is $500,000 or less for the fiscal year of the taxpayer that in- 
cludes the earlier of the time that the GST in respect of the input tax credit was 
paid or became payable. 


Thus, subparagraph 248(16)(a)(ii) does not apply if subparagraph 248(16)(a)(i) ap- 
plies. Where subparagraph 248(16)(a)(i) does not apply, subparagraph 248(16)(a)(ii) 
provides that the input tax credit is considered to have been received at the end of the 
reporting period in which it is claimed only if the taxpayer’s threshold amount for 
GST purposes was $500,000 or less at the time the GST was paid or became payable. 


Third, new subparagraph 248(16)(a)(iii) is added to apply in any other case. If appli- 
cable, that subparagraph provides that the input tax credit is considered to have been 
received on the last day of the taxpayer’s earliest taxation year 


* that begins after the taxation year that includes the earlier of the time that the 
GST in respect of the input tax credit was paid and the time that it became paya- 
ble, and 


* for which the normal reassessment period for the taxpayer ends at least 120 days 
after the time at which the input tax credit was claimed. 


Reference should also made to the commentary to new subsection 248(17.1) which 
provides a special rule in respect of the timing of a claim in respect of certain input 
tax credits assessed under the Excise Tax Act. 


Related Provisions: 8(11)— GST rebate deemed not to be reimbursement for 
employment expense purposes; 12(1)(x) — Inclusion in income: 12(2. 2) — Deemed 
outlay or expense; 13(7.1) — Deemed capital cost of certain property; 37(1)(d) — Sci- 
entific research and experimental development; 53(2)(k) — Reduction in adjusted cost 
base; 66.1(6)“cumulative Canadian exploration expense”’J — Assistance reduces 
CCEE; 66.2(5)“cumulative Canadian development expense” M — Assistance reduces 
CCDE; 66.4(5)“cumulative Canadian oil and gas property expense”I — Assistance 
reduces CCOGPE; 248(16.1) — Parallel rule for QST; 248(17) — Application of 
248(16) to passenger vehicles and aircraft; 248(17.2) — Timing of deemed assistance 


where GST assessed; 248(18) — GST — repayment of input tax credit. 


Interpretation Bulletins: IT-273R2: Government assistance — general comments. 


CRA Audit Manual: 27.20.0: Inducement payments. 
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Proposed Addition — 248(16.1) © 


Quebec input tax refund and. rebate seg the pur- 
pose of this Act, other than this subsection and subsection 6(8), an 
amount claimed by a taxpayer as an input tax refund or a rebat 
with respect to the Quebec sales tax in respect of a property or 
service is deemed to be assistance from a government in respect 

= property or service that is received by the taxpayer 


(a) where the amount was claimed by the taxpayer as an input | 
tax refund in a return under An Act respecting / 
- sales et RiS.Qije ae Ay for a epOre "ose 
Ast” 


i) at the Mote time ‘that is the earlier of the. time ‘that 
the Quebec sales tax in respect of the input tax refund ae 
paid and the time that it became payable, a 


(A) if the particular time is in the reporting period, or 2 
up) if, : 
(1) the taxpayer's threshold amount, determined in 
accordance with section 462 of that Act is greater 
than $500,000 for the taxpayer's fiscal year (within 


_the meaning assigned by that Act) that includes the 
particular time, and 


(II) the taxpayer claimed the input tax refund at least : 
120 days before the end of the normal reassessment 
period, as determined under subsection 152(3.1), for 
the taxpayer in respect of the taxation year that i in- 
cludes the particular time, 


(ii) at the end of the reporting period, if 
(A) subparagraph (i) does not apply, and 


_(B) the taxpayer’s threshold amount, determined in ac- — 
cordance with section 462 of that Act is $500,000 or 
less for the fiscal year (within the meaning assigned by — 
that Act) of the taxpayer that includes the perleiae : 
time, and 


(ili) in any other case, on the last day of the ADA: $ ear- 
liest taxation year 


(A) that begins after the taxation yeas that pales sSesse 
particular time, and 


(B) for which the normal reassessment period, as deter- 
mined under subsection 152(3.1), for the taxpayer ends _ 
at least 120 days after the time that the input tax retuned. ; 
was claimed; or : 


(b) where the amount was claimed as a rebate with respect to 
the Quebec sales tax, at the time the amount was ee or 
credited. 


Application: The July 16, 2010 draft legislation (Part 1 — cnibae subséc, ee 
148(18), will add subsec. 248(16.1), applicable in respect of input tax refunds and - 
rebates that become eligible to be claimed in taxation years that begin after Eehruany: : 

27, 2004. : 


Technical Notes (July 2010): New subsection 248(16.1) provides GB ie 
for amounts received, or credited to, a taxpayer as an input tax refund or rebate in 

respect of Quebec sales tax. Such amounts are either included in a taxpayer’s income — 
or reduce the cost or capital cost of the related property, or the amount of the related - 
expenditure or expenditure pool, for tax purposes. : 4 


Th general, an input tax refund in respect of Quebec sales tax may — depending on 
the circumstances — have to be included in a taxpayer’s income in the taxation year 
in which the taxpayer may first claim the refund, rather than the year in which it is_ 
received. A rebate of Quebec sales tax is included in income at the time the rebate is 
received or credited. For a more detailed explanation of the application of subsection 
248(16.1), reference should be made to the commentary accompanying amendments e 
to subsection 248(16), which provides analogous special rules in respect of the tim- 
ing of the inclusion in income of certain input tax credits and rebates assessed under 
the Excise Tax Act. 


Related Provisions: 12(1)(x) — Inclusion in income; 12(2: 2) Deened iting 
or expense; 13(7.1) — Deemed capital cost of certain property; 37(1)(d) — Scientific 
research and experimental development; 53(2)(k) — Reduction in adjusted cost base; 
66. 1(6)*cumulative Canadian exploration expense”J — Assistance reduces. CCEE; : 
66.2(5)cumulative Canadian development expense”M — Assistance reduces 
CCDE; 66.4(5)"cumulative Canadian oil and gas property expense” — Assistance 
reduces CCOGPE; 248(16) — Parallel rule for GST; 248(17.1) — Application of 
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248(16) to passenger vehicles and aircraft; 248(17.3) — Timing of deemed assis- _ 
tance where QST assessed; 248(18. D— ‘Repayment of input tax refund. 


(17) Application of subsec. (16) to passenger vehicles and 
aircraft — Where the input tax credit of a taxpayer under Part IX 
of the Excise Tax Act in respect of a passenger vehicle or aircraft is 
determined with reference to subsection 202(4) of the Excise Tax 
Act, subparagraphs (16)(a)(i) and (ii) shall, as they apply in respect 
of such PRODEN Sy: be read as follows: 


a7) Application of Subse (16) to Passenger vehicles 
and aircraft — If the ok tax ¢ der Part 2 


para; raphs (16)(a)@) to ily are to be read as ey ebay in piece 
of the ae vehicle or aircraft, 2 as. a casi ce as foll lows: 
Application: sé 
148(19), will amend the opeting words of subsec. 24 (17) to ead a 


ble in respect of input tax credits that become _ to be claimed 
that a after Decemb 1 20, 2002; 4 : 


‘ ve, applic 
taxation years 


subsection 248(16) as dectabed i in the commentary to that oo 


“(i) at the beginning of the first taxation year or fiscal period of 
the taxpayer commencing after the end of the taxation year or 
fiscal period, as the case may be, in which the goods and ser- 
vices tax in respect of such property was considered for the 
purposes of determining the input tax credit to be payable, if 
the tax was considered for the purposes of determining the in- 
put tax credit to have become payable in the reporting period, 
or 


(ii) if no such tax was considered for the purposes of determin- 
ing the input tax credit to have become payable in the report- 
ing period, at the end of the reporting period; or” 


Related Provisions: 248(17.1) — Parallel rule for QST. 


Proposed Addition — 248(17. 1 
(17.1) ance of _subsec. (16. 1) to passengel [ 


ence to” ction 252 of that Act, subpar agraphs ( v1y(@y@) to ii 
are to be read as they apply | in cae of the passenger vehicle OF 


«() at the be ibe of ae irst taxation year ¢ or fiscal period » 
of the taxpayer that begins after the end of the taxation year 
or fiscal period, as the case may be, in which the Quebec 
sales tax in respect of such property was considered for the _ 
purposes of determining the input tax refund to be payable, if 

the tax was considered for the purposes of determining the _ 
input tax refund to baxe become payables in the eT OTTINE Per . 
riod, or / : 


: (ii) if no. such fork was considered: a the purposes of doles: a 
mining the input tax refund to have become payable i in ie 
reporting period, at the end of the reporting period; or”. 


Application: The July 16, 2010 draft legislation (Part 1 — technical), “subsec. 

148(20), will add subsec. 248(17.1), applicable in respect of input tax refunds and 
rebates that become seca to be — in ree - that begin after fcaipn: . 
27, 2004. : 


Technical Notes (July 2010): New subsection 248(17.1) applies in the case of an 
input tax refund of Quebec sales tax, in respect of a passenger vehicle or aircraft, 
claimable by an individual or partnership where the credit is determinable by refer- 
ence to capital cost allowance in respect of the vehicle or aircraft (that is, where there 
is less than exclusive use in commercial activity). In general, this subsection defers — 
the time the input tax refund is considered to be received for income tax purposes to 
the taxation year or fiscal period following that in which Quebec sales tax in respect 
of the property is considered as payable for the purposes of determining the input tax 


S. 248(18) 


refund. This avoids circularity with subsection iad 1), 
the proper timing between the 
ae cost. This cmnanee applie: 


ne provision preserves 
id the adie to the 


Related es “2a8(17)- peat, nae, fe GS 


Proposed Addition - = ~ 248( : 


input tax credits that sGesome: 

December 20, 2002, the time ai 

claimed in — of certain input tax ane assesemens me under the Excise Tax 
Act eS : yy a 


cn to an input tax credit to which subsection 296(5) : of the ETA applies. However, 
the other rules in paragraph 248(16)(a) of the ITA that determine the time at which 

an input tax credit is received are to be applied on t s basis that an input tax credit (to 
which subsection 296(5) of the ETA applies) is not claimed by the taxpayer until the — 
reporting period that includes the time at which the input tax credit is actually as- _ 
sed — i.e., not the reporting period to which the assessment relates but the report- 
ing period i in which the input tax credit is deemed to be claimed for GST purposes. _ 


Related Provisions: 248(17.3) — Parallel rule for QST. 
Proposed Addition — 248(17.3) _ 


(17.3) Qucber - input tax refund on assessment — — An 
amount in respect of an input tax refund that is deemed by section 
30.5 of An Act respecting the Ministére du Revenu, R.S.Q., c. M- 
31, to have been claimed is deemed to have been so claimed for 
the reporting period under An Act respecting the Québec sales tax, 
R.S.Q., c. T[-]0.1, that includes the day on which an assessment is 
issued to the taxpayer indicating that the refund has been allocated 
under that section 30.5. ; 

Application: The July 16, 010 draft legislation (Part 1 — cane subsec. 
148(20), will add subsec, 248(17.3), applicable i in respect of input tax refunds and 
rebates that become eligible to be claimed i in taxation years that ees after February 
Zi, 2004. 
Technical Notes (July 2010): New eta 248(17. 3) provides that a an sunt 
tax refund of Quebec sales tax, that is deemed to be claimed by section 30.5 of An 
Act respecting the Quebec Revenue Minister, is. deemed to be claimed for the report- 
ing period under An Act respecting Quebec Sales Tax that includes the day on which 
an assessment is issued to the taxpayer indicating that the refund has been allocated 
© taxpayer. This change applies in Tespect of Quebec input tax refunds and re- 


bates that become eligible to be claimed in taxation yea st hat begin after February 
27, 2004. L 


Related Provisions: 248(17.2) — Parallel rule for GST. 


(18) Goods and services tax— repayment of input tax 
credit — For the purposes of this Act, where an amount is added at 
a particular time in determining the net tax of a taxpayer under Part 
IX of the Excise Tax Act in respect.of an input tax credit relating to 
property or a service that had been previously deducted in determin- 
ing the net tax of the taxpayer, that amount shall be deemed, to be 
assistance repaid at the particular time in respect of the property or 
service pursuant to a legal obligation to repay all or part of that 
assistance. 

Related Provisions: 20(1)(hh) — Deduction for repayment of assistance; 39(13) — 
Capital loss on repayment of assistance; 53(1)(e)(ix)(B) — Adjusted cost base of part- 
nership interest; 127(10.7) Investment tax credit — repayment of. assistance; 
248(18.1) — Parallel rule for QST. 
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Proposed Addition — 248(18.1) 


(18.1) Repayment of Quebec input ta refund — For the 
purposes of this Act, if an amount is added at a particular time in 


determining the net tax of a taxpayer under An Act respecting the 


Québec sales tax, R.S.Q., c. T-0.1, in respect of an input tax re- 
fund relating to property or service that had been previously de- 
ducted in determining the net tax of the taxpayer, that amount is _ 
deemed to be assistance repaid at the particular time in respect of 
the property or service under a legal obligation to repay all or part 
ol tual assistance, es 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. — 
148(21), will add subsec. 248(18.1), applicable after February 27, 2004. - : 
Technical Notes (July 2010): New subsection 248(18.1) provides that an amount 
added in determining net tax of a taxpayer under An Act respecting Quebec Sales Tax — 
in respect of an input tax refund relating to a property or service that had previously 
been deducted in computing such net tax is treated as assistance repaid under a legal 
obligation to repay that assistance. Such an amount could be so added under Quebec ~ 
law pursuant to an assessment of Quebec sales tax. As a consequence, such an 
amount will either be deducted in computing income under paragraph 20(1)(bh) or 
will increase the cost or capital cost of the related property or the amount of the 
related expenditure or expenditure pool for tax purposes (as provided under subsec- 
tion 13(7.1), paragraphs 37(1)(c) and 53(2)(k) and under the definitions “cumulative 
Canadian exploration expense” in subsection 66.1(6), “cumulative Canadian devel- 
opment expense” in subsection 66.2(5) and “cumulative Canadian oil and gas pro- 
perty expense” in subsection 66.4(5)). 

Related Provisions: 20(1)(hh) — Deduction for repayment of assistance; 
39(13) — Capital loss on repayment of assistance: 53(1)(e)(x)(B) — Adjusted cost 
base of partnership interest; 127(10.7) — Investment tax credit — repayment of as- 
sistance; 248(18) — Parallel rule for GST. : 


(19) When property available for use — Except as otherwise 
provided, property shall be considered to have become available for 
use for the purposes of this Act at the time at which it has, or would 
have if it were depreciable property, become available for use for 
the purpose of subsection 13(26). 

Related Provisions: 13(27)-(31) — Meaning of “available for use”; 37(1.2) — 
R&D capital expenditures; 127(11.2) — Investment tax credit. 


History: Subsec. 248(19) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), 
applicable after 1989. 


(20) Partition of property — Subject to subsections (21) to (23), 
for the purposes of this Act, where at any time a property owned by 
two or more persons is the subject of a partition, the following rules 
apply, notwithstanding any retroactive or declaratory effect of the 
partition: 


(a) each such person who had an interest in the property imme- 
diately before that time shall be deemed not to have disposed at 
that time of that proportion, not exceeding 100%, of the interest 
that the fair market value of that person’s interest in the property 
immediately after that time is of the fair market value of that 
person’s interest in the property immediately before that time, 


(b) each such person who has an interest in the property immedi- 
ately after that time shall be deemed not to have acquired at that 
time that proportion of the interest that the fair market value of 
that person’s interest in the property immediately before that 
time is of the fair market value of that person’s interest in the 
property immediately after that time, 


(c) each such person who had an interest in the property imme- 
diately before that time shall be deemed to have had until that 
time, and to have disposed at that time of, that proportion of the 
person’s interest to which paragraph (a) does not apply, 


(d) each such person who has an interest in the property immedi- 
ately after that time shall be deemed not to have had before that 
time, and to have acquired at that time, that proportion of the 
person’s interest to which paragraph (b) does not apply, and 


(e) paragraphs (a) to (d) do not apply where the interest of the 
person is an interest in fungible tangible property described in 
that person’s inventory, 


and, for the purposes of this subsection, where an interest in the 
property is an undivided interest, the fair market value of the inter- 
est at any time shall be deemed to be equal to that proportion of the 
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fair market value of the property at that time that the interest is of 
all the undivided interests in the property. 


Proposed Amendment — 248(20) 
(20) Partition of property — Subject to subsections (21) to 


(23), for the purposes of this Act, if at any time a property owned 
by two or more persons is the subject of a partition, the following - 
rules apply, notwithstanding any retroactive or declaratory | 
of the partition: ee 

(a) each such person who had, immediately befo 
_ an interest in, or for civil law a right in, the prc 


before that time, : ye 
(b) each such person who has an interest or right in the pro-— 
perty immediately after that time is deemed not to have ac- 
quired at that time that proportion of the interest or right that — 
the fair market value of that person’s interest or right in the — 
property immediately before that time is of the fair market — 
value of that person’s interest or right in the property immedi-_ 
ately after that time, . 
(c) each such person who had an interest or a right in the pro- 
perty immediately before that time is deemed to have had until 
that time, and to have disposed at that time of, that proportion 
of the person’s interest or right to which paragraph (a) does not 
apply, Be ro ee 

(d) each such person who has an interest or a right in the pro- 
perty immediately after that time is deemed not to have had 
before that time, and to have acquired at that time, that propor- 
tion of the person’s interest or right to which paragraph (b) 
does not apply, and 

(e) paragraphs (a) to (d) do not apply if the interest or right of 
the person is an interest or a right in fungible tangible property, 
or for civil law fungible corporeal property described in that 
person’s inventory, . 


and, for the purposes of this subsection, if an interest or a right in 
the property is an undivided interest or right, the fair market value — 
of the interest or right at any time is deemed to be equal to that 
proportion of the fair market value of the property at that time that 
the interest or right is of all the undivided interests or rights in the 
property. ae 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), subsec. 
254(6), will amend subsec. 248(20) to read as above, to come into force on Royal 
Assent. f Bo a 


Technical Notes (July 2010): See under 12(4). 


Related Provisions: 248(21) — Subdivision of property; 248(22) — Matrimonial 
regimes. 
History: The opening words of subsec. 248(20) amended by 2001, c. 17, subsec. 
230(3), to substitute “owned by two” for “jointly owned by 2”, in force June 14, 2001. 
Subsec. 248(20) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), applicable 
after July 13, 1990 except that the subsec. does not apply to a partition effected before 
1992 
(a) pursuant to the terms of an agreement in writing entered into on or before that 
day; or 


(b) in accordance with a confirmation in writing from the Department of National 
Revenue or a provincial department of revenue as to the tax consequences of that 
partition, where the confirmation is in respect of a written request received by such 
department on or before that day. 


(21) Subdivision of property — Where a property that was 
owned by two or more persons is the subject of a partition among 
those persons and, as a consequence thereof, each such person has, 
in the property, a new interest the fair market value of which imme- 
diately after the partition, expressed as a percentage of the fair mar- 
ket value of all the new interests in the property immediately after 
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the partition, is equal to the fair market value of that person’s undi- 
vided interest immediately before the partition, expressed as a per- 
centage of the fair market value of all the undivided interests in the 
property immediately before the partition, 

(a) subsection (20) does not apply to the property, and 


(b) the new interest of each such person shall be deemed to be a 
continuation of that person’s undivided interest in the property 
immediately before the partition, 


and, for the purposes of this subsection, 


(c) subdivisions of a building or of a parcel of land that are es- 
tablished in the course of, or in contemplation of, a partition and 
that are co-owned by the same persons who co-owned the build- 
ing or the parcel of land, or by their assignee, shall be regarded 
as one property, and 


(d) where an interest in the property is or includes an undivided 
interest, the fair market value of the interest shall be determined 
without regard to any discount or premium that applies to a mi- 
nority. or majority interest in the property. 


History: The opening words of subsec. 248(21) and para: 248(21)(c) amended by 
2001, .c..17, subsecs. 230(4), (5); to substitute ‘owned by two” for “jointly owned by 2” 
in the opening words, and “co-owned” for “jointly owned” (twice) in para. (c), in force 
June 14, 2001. 

Subsec. 248(21) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), applicable 
after July 13, 1990. 


(22) Matrimonial regimes — Where at any time property could, 
as the consequence of the dissolution of a matrimonial regime be- 
tween 2 spouses or common-law partners, be the subject of a parti- 
tion, for the purposes of this Act 


(a) where that property was owned by one of the spouses or 
common-law partners immediately before it became subject to 
that regime and had not subsequently been disposed of before 
that time, it, shall be deemed to be owned at that time by that 
spouse or common-law partner and not by the other spouse or 
common-law partner; and 


S. 248(23.1)(b) 


(b) in any other case, the property shall be deemed to be owned 
by the spouse or common-law partner who has the administra- 
tion of that property at that time and not by the other spouse or 
common-law partner. 
Related Provisions: 248(20) — Partition of property; 248(21) — Subdivision of 
property; 248(23) — Dissolution of a matrimonial regime; 252(3) — Extended mean- 
ing of “spouse”. 
History: Subsec. 248(22) amended by 2000,,c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”, applicable to. 2001 et seq,, in force July 31, 
2000. See also the transitional rules reproduced in the History to 248(1)“common-law 
partner’: 
Subsec. 248(22). added by 1994, c. 7, Sch. II (1991, ¢. 49), subsec; 192(18), applicable 
after. July 13, 1990. 
Interpretation Bulletins: IT-325R2: Property transfers, after separation, divorce and 
annulment; IT-437R: Ownership of property (principal residence); IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(23) Dissolution of a matrimonial regime — Where, immedi- 
ately after the dissolution of a matrimonial regime (other than a dis- 
solution occurring as a consequence of death), the owner of a pro- 
perty that was subject 'to that regime is not the person, or the estate 
of the person, who is deemed by subsection (22) to have been the 
owner of the property immediately before the dissolution, the per- 
son shall be deemed for the purposes of this Act to have transferred 
the property to the person’s spouse or common-law partner immedi- 
ately before the, dissolution. 
Related. Provisions: 110.6(14)(g) — Related. persons, etc.; .252(3) — Extended 
meaning of “‘spouse”. 
History: Subsec. 248(23) amended by 2000, c. 12, Sch. 2, 1s. 1, to replace “spouse” 
with “spouse or common-law partner’, applicable to 2001 et seq., in force July 31, 
2000: See also the transitional rules reproduced in the History to 248(1)“*common-law 
partner”, » 3 
Subsec. 248(23) substituted by 1994; c. 21, subsec. 109(8), applicable to dissolutions 
and deaths occurring after December 21, 1992. That subsec. formerly read: 
(23) Where the owner, immediately after the dissolution of a matrimonial re- 
gime, of a property that was subject to that regime is not the person, or the estate 
of the person, who; because of subsection (22), was the owner of the property 
immediately: before the dissolution, that person shall be deemed, for the purposes 
of this Act,.to have. transferred the property to that person’s spouse immediately 
before the dissolution or, if the dissolution occurs as a consequence of the death 


of one of the spouses, immediately before the time that is immediately before the 
death. 


_ | Subsec. 248(23) added by 1994, c. 7, Sch. II (1991, c. 49), subsec. 192(18), applicable 


after July 13, 1990. 


Interpretation Bulletins: IT-325R2: Property transfers after separation, divorce and 
annulment; IT-437R: Ownership of property (principal residence); IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(23.1) Transfers after death — Where, as a consequence of the 
laws of a province relating to spouses’ and common-law partners’ 
interests in respect of property asa result of marriage or common- 
law partnership, property is, after the death of a taxpayer, 


(a) transferred or distributed to a person who was the taxpayer’s 
spouse or common-law partner at the time of the death, or ac- 
quired by that person, the property shall be deemed to have been 
so transferred, distributed or acquired, as the case may be, as a 
consequence of the death; or 


(b) transferred or distributed to the taxpayer’s estate, or acquired 
by the taxpayer’s estate, the property shall be deemed to have 

_been so transferred, distributed or acquired, as the case maybe, 
immediately before the time that is immediately before the 
death. 
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History: Subsec. 248(23.1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” 
with “spouse or common-law partner”; by 2000, c. 12, Sch. 2, s. 7, to replace 


2 O?. 


“spouse’s” with “spouse’s or common-law partner’s”; and by 2000, c. 12, Sch. 2, s. 9, 
to replace “marriage” with “marriage or common-law partnership”, applicable to 2001 
et seq., in force July 31, 2000. See also the transitional rules reproduced in the History 
to 248(1)“common-law partner”. 


Subsec. 248(23.1) added by 1994, c. 21, subsec. 109(8), applicable to dissolutions and 
deaths occurring after December 21, 1992. 


Interpretation Bulletins: IT-313R2: Eligible capital property — rules where a tax- 
payer has ceased carrying on a business or has died. 


(24) Accounting methods — For greater certainty, it is hereby 
declared that, unless specifically required, neither the equity nor the 
consolidation method of accounting shall be used to determine any 
amount for the purposes of this Act. 


Related Provisions: 61.3(1)(b)C(i) — Repetition of rule for purposes of debt for- 
giveness reserve calculation; 261 — Functional currency reporting. 


History: Subsec. 248(24) added by 1994, c. 7, Sch. TI (1991, c. 49), subsec. 192(18), 
applicable December 17, 1991. 


(25) Beneficially interested — For the purposes of this Act, 


(a) a person or partnership beneficially interested in a particular 
trust includes any person or partnership that has any right 
(whether immediate or future, whether absolute or contingent or 
whether conditional on or subject to the exercise of any discre- 
tion by any person or partnership) as a beneficiary under a trust 
to receive any of the income or capital of the particular trust 
either directly from the particular trust or indirectly through one 
or more trusts or partnerships; 


(b) except for the purpose of this paragraph, a particular person 
or partnership is deemed to be beneficially interested in a partic- 
ular trust at a particular time where 


(i) the particular person or partnership is not beneficially in- 
terested in the particular trust at the particular time, 


(li) because of the terms or conditions of the particular trust 
or any arrangement in respect of the particular trust at the 
particular time, the particular person or partnership might, 
because of the exercise of any discretion by any person or 
partnership, become beneficially interested in the particular 
trust at the particular time or at a later time, and 


(iii) at or before the particular time, either 


(A) the particular trust has acquired property, directly or 
indirectly in any manner whatever, from 


(I) the particular person or partnership, 


(II) another person with whom the particular person or 
partnership, or a member of the particular partnership, 
does not deal at arm’s length, 


(III) a person or partnership with whom the other per- 
son referred to in subclause (II) does not deal at arm’s 
length, 


(IV) a controlled foreign affiliate of the particular per- 
son or of another person with whom the particular per- 
son or partnership, or a member of the particular part- 
nership, does not deal at arm’s length, or 


(V) a non-resident corporation that would, if the par- 
ticular partnership were a corporation resident in Can- 
ada, be a controlled foreign affiliate of the particular 
partnership, or 


(B) a person or partnership described in any of subclauses 
(A)(I) to (VY) has given a guarantee on behalf of the par- 
ticular trust or provided any other financial assistance 
whatever to the particular trust; and 


(c) a member of a partnership that is beneficially interested in a 
trust is deemed to be beneficially interested in the trust. 
Related Provisions: 94( 1)“beneficiary” — Non-resident trust beneficiary; 


104(1.1) — Restricted meaning of “beneficiary”: of a trust; 108(1) — “Beneficiary”; 
248(3) — Certain persons in Quebec deemed to be beneficially interested in trust. 
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History: Subsec. 248(25) amended by 1998, c. 19, subsec. 239(7), applicable after 


| 1997. Subsec. 248(25) formerly read: 


(25) For the purposes of this Act, a person or partnership beneficially interested 
in a particular trust includes any person or partnership that has any right 
(whether immediate or future, whether absolute or contingent or whether condi- 
tional on or subject to the exercise of any discretionary power by any person or 
persons) as a beneficiary under a trust to receive any of the income or capital of 
the particular trust either directly from the particular trust or indirectly through 
One or more other trusts. 


Subsec. 248(25) amended by 1997, c. 25, subsec. 71(4), applicable after 1996. Subsec. 

(25) formerly read: 
(25) For the purposes of this Act, a person or partnership is beneficially inter- 
ested in a particular trust if the person or partnership has any right (whether im- 
mediate or future, whether absolute or contingent or whether conditional on or 
Subject to the exercise of any discretionary power by any person or persons) as a 
beneficiary under a trust to receive any of the income or capital of the particular 
trust either directly from the particular trust or indirectly through one or more 
other trusts. 


Subsec. 248(25) substituted by 1994, c. 21, subsec. 109(9), applicable after 1990. Sub- 
sec. (25) formerly read: 


(25) For the purposes of this Act, a person or partnership is beneficially inter- 
ested in a trust if the person or partnership has any right (whether immediate or 
future, whether absolute or contingent or whether conditional on or subject to the 
exercise of any discretionary power by any person or persons) to receive any of — 
the income or capital of the trust either directly from the trust or indirectly 
through one or more other trusts. 


Subsec. 248(25) added by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 139(10), applica- 
ble after 1990. 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election; IT-511R: Inter- 
spousal and certain other transfers and loans of property. 


(25.1) Trust-to-trust transfers — If, at any time, a particular 
trust transfers property to another trust (other than a trust governed 
by a registered retirement savings plan or by a registered retirement 
income fund) in circumstances to which paragraph (f) of the defini- 
tion “disposition” in subsection (1) applies, without affecting the 
personal liabilities under this Act of the trustees of either trust or the 
application of subsection 104(5.8) and paragraph 122(2)(f), 


(a) the other trust is deemed to be after that time the same trust 
as, and a continuation of, the particular trust; and 


(b) for greater certainty, if, as a result of a transaction or event, 
the property was deemed to be taxable Canadian property of the 
particular trust by any of paragraphs 51( 1)(f), 85(1)G) and 
85.1(1)(a), subsection 85.1(5), paragraph 85.1(8)(b), subsections 
87(4) and (5) and paragraphs 97(2)(c) and 107(3.1)(d), the pro- 
perty is also deemed to be, at any time that is within 60 months 
after the transaction or event, taxable Canadian property of the 
other trust. s 


Related Provisions: 104(1.1) — Restricted meaning of “beneficiary” despite 
248(25.1); 104(5.8) — Transfers between trusts; 108(1) — Definition of “capital inter- 
est”; 233.2(4) — Disclosure of transfer to CRA; 248(1)“disposition’’(c) — Disposition 
incudes transfer to a trust. 


History: Subsec. 248(25.1) amended by 2010, c. 12, subsec. 22(2), applicable in deter- 
mining after March 4, 2010 whether a property is taxable Canadian property of a tax- 
payer. It formerly read: 


(25.1) Where at any time a particular trust transfers property to another trust 
(other than a trust governed by a registered retirement savings plan or by a regis- 
tered retirement income fund) in circumstances to which paragraph (f) of the 
definition “disposition” in subsection (1) applies, without affecting the personal 
liabilities under this Act of the trustees of either trust or the application of sub- 
section 104(5.8) and paragraph 122(2)(f), the other trust is deemed to be after 
that time the same trust as, and a continuation of, the particular trust, and, for 
greater certainty, if the property was deemed to be taxable Canadian property of 
the particular trust by paragraph 51(1)(f), 85(1)(i) or 85.1(1)(a) or (8)(b), subsec- 
tion 85.1(5) or 87(4) or (5) or paragraph 97(2)(c) or 107(2)(d.1) or (3:1)(d), the 
property is deemed to be taxable Canadian property of the other trust. 


Subsec. 248(25.1) amended by 2009, c. 2, subsec, 76(6), applicable after December 19, 
2007. It formerly read: 


(25,1) Where at any time a particular trust transfers property to another trust 
(other than a trust governed by a registered retirement savings plan or by a regis- 
tered retirement income fund) in circumstances to which paragraph (f) of the 
definition “disposition” in subsection (1) applies, without affecting the personal 
liabilities under this Act of the trustees of either trust or the application of sub- 
section 104(5.8) and paragraph 122(2)(f), the other trust is deemed to be after 
that time the same trust as, and a continuation of, the particular trust. 
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Subsec. 248(25.1) added by 2001, c. 17, subsec. 188(6), applicable to transfers that 
occur after December 23, 1998. j 


(25.2) Trusts to ensure obligations fulfilled — Except for the 
purpose of this subsection, where at any time property is transferred 
to a trust in circumstances to which paragraph (k) of the definition 
“disposition” in subsection (1) applies, the trust is deemed to deal 
with the property as agent for the transferor throughout the period 
that begins at the time of the transfer and ends at the time of the 
first change after that time in the beneficial ownership of the 
property. : 
History: Subsec. 248(25.2) added by 2001, c. 17, subsec. 188(6), applicable to trans- 
fers that occur after December 23, 1998. 


(25.3) Cost of trust interest — The cost to a taxpayer of a par- 
ticular unit of a trust is deemed to be equal to the amount described 
in paragraph (a) where 


(a) the trust issues the particular unit to the taxpayer directly in 
satisfaction of a right to enforce payment of an amount by the 
trust in respect of the taxpayer’s capital interest in the trust, 


(b) at the time that the particular unit is issued, the trust is 
neither a personal trust nor a trust prescribed for the purpose of 
subsection 107(2); and 


(c) either 


(i) the particular unit is capital property and subparagraph 
53(2)(h)(i.1) applies in respect of the amount described in 
paragraph (a), or would apply if that subparagraph were read 
G.1)(A) and (B), or 


(ii) the particular unit is not capital property and subpara- 
graph 53(2)(h)(i.1) does not apply in respect of the amount 
described in paragraph (a) but would so apply if that subpara- 
graph were read without reference to clauses 53(2)(h)(@.1)(A) 
and (B). 
History: Subsec. 248(25.3) added by 2001, c. 17, subsec. 188(6), applicable to 1999 et 
seq. 


(25.4) Where acquisition by another of right to enforce — 
If at a particular time a taxpayer’s capital interest in a trust includes 
a right to enforce payment of an amount by the trust, the amount 
shall be added at the particular time to the cost otherwise deter- 
mined to the taxpayer of the capital interest where 


(a) immediately after the particular time there is a disposition by 
the taxpayer of the capital interest; 


(b) as a consequence of the disposition, the right to enforce pay- 
ment of the amount is acquired by another person or partnership; 
and 


(c) if the right to enforce payment of the amount had been satis- 
fied by a payment to the taxpayer by the trust, there would have 
been no disposition of that right for the purposes of this Act be- 


S. 248(29) 


cause of the application of paragraph (i) of the definition “dispo- 
sition” in subsection (1). 
Related Provisions: 107(1.1) — Cost of capital interest in a trust. 


History: Subsec. 248(25.4) added by 2001, c. 17, subsec. 188(6), applicable to trans- 
fers that occur after December 23, 1998. 


(26) Debt obligations — For greater certainty, where at any time 
a person or partnership (in this subsection referred to as the 
“debtor”) becomes liable to repay money borrowed by the debtor or 
becomes liable to pay an amount (other than interest) 


(a) as consideration for any property acquired by the debtor or 
services rendered to the debtor, or 


(b) that is deductible in computing the debtor’s income, 


for the purposes of applying the provisions of this Act relating to 
the treatment of the debtor in respect of the liability, the liability 
shall be considered to be an obligation, issued at that time by the 
debtor, that has a principal amount at that time equal to the amount 
of the liability at that time. 


Related Provisions: 43 — Partial disposition of capital property; 142.4(9) — Partial 
disposition of specified debt obligation by: financial institution. 


History: Subsec. 248(26) added by 1995, c. 21, subsec. 43(3), applicable to taxation 
years that end after February 21, 1994. 


(27) Parts of debt obligations — For greater certainty, 


(a) unless the context requires otherwise, an obligation issued by 
a debtor includes any part of a larger obligation that was issued 
by the debtor; 


(b) the principal amount of that part shall be considered to be the 
portion of the principal amount of that larger obligation that re- 
lates to that part; and 


(c) the amount for which that part was issued shall be considered 
to be the portion of the amount for which that larger obligation 
was issued that relates to that part. 
Related Provisions: 43 — Partial disposition of capital property; 142.4(9) — Partial 
disposition of specified debt obligation by financial institution. 


History: Subsec. 248(27) added by 1995, c. 21, subsec. 43(3), applicable to taxation 
years that end after February 21, 1994. 


(28) Limitation respecting inclusions, deductions and tax 
credits — Unless a contrary intention is evident, no provision of 
this Act shall be read or construed 


(a) to require the inclusion or permit the deduction, either di- 
rectly or indirectly, in computing a taxpayer’s income, taxable 
income or taxable income earned in Canada, for a taxation year 
or in computing a taxpayer’s income or loss for a taxation year 
from a particular source or from sources in a particular place, of 
any amount to the extent that the amount has already been di- 
rectly or indirectly included or deducted, as the case may be, in 
computing such income, taxable income, taxable income earned 
in Canada or loss, for the year or any preceding taxation year; 


(b) to permit the deduction, either directly or indirectly, in com- 
puting a taxpayer’s tax payable under any Part of this Act for a 
taxation year of any amount to the extent that the amount has 
already been directly or indirectly deducted in computing such 
tax payable for the year or any preceding taxation year; or 


(c) to consider an amount to have been paid on account of a 
taxpayer’s tax payable under any Part of this Act for a taxation 
year to the extent that the amount has already been considered to 
have been paid on account of such tax payable for the year or 
any preceding taxation year. 

Related Provisions: 118.04(4) — Home renovation credit and medical expense 


credit can both be claimed for same expense; 181(4), 190(2) — Similar rules for Part 
1.3 and Part VI taxes. 


History: Subsec. 248(28) added by 1996, c. 21, subsec. 60(3), applicable to taxation 
years that end after July 19, 1995. 


Registered Plans Compliance Bulletins: 3 (employer over-contributions to a 
registered pension plan: double taxation). 


(29) [Repealed] 
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History: Subsec. 248(29) repealed by 2007, c. 35, subsec. 65(3), applicable after De- 
cember 13, 2007. It formerly read: 


(29) Prescribed stock exchange rule — A part, division or subdivision of a 
stock exchange that is prescribed for the purpose of any provision of this Act is 
deemed for that purpose to be a prescribed stock exchange. 


Subsec. 248(29) added by 2001, c. 17, subsec. 188(7), applicable after October 1999. 
Proposed Addition — 248(30)-(33) = 


Technical Notes (July 2010): At common law, it is generally the view that a gift 
includes only a property transferred voluntarily, without any contractual obligation ~ 
and with no advantage of a material character returned to the transferor. 


In contrast, under section 1806 of the Civil Code of Quebec (“CCQ”), a gift in Que- 
bec is a contract by which ownership of property is transferred by gratuitous title. 
However, the rights of ownership may be separated, such that it may be possible for 
a transferor to transfer part of the rights of ownership without any material advantage 
returned (i.e., by way of gift) and to transfer the other Part separately for considera- 
tion. It is therefore possible, in Quebec, to sell a property to a charity at a price below — 
fair market value, resulting in a gift of the difference. y 


Under both the common law and the CCQ, it is generally accepted that a transfer of 
property is not a gift unless the donor is impoverished by the transfer to the benefit of 
the donee and it is the donor’s intention to enrich the donee without consideration. 


At common law there is generally no ability to separate the rights of ownership of a 
single property in the course of making a gift. As such, at common law a contract to se 
dispose of a property to a charity at a price below fair market value would not gener- 
ally be considered to include a gift. 


Nevertheless, there have been certain decisions made under the common law where it 
has been found that a transfer of property to a charity was made partly in considera- 
tion for services and partly as a gift. 


Subsections 248(30), (31) and (32) are added to the Act to clarify the circumstances 
under which taxpayers and donees may be eligible for tax benefits available under 
the Act in respect of the impoverishment of a taxpayer in favour of a donee. In addi- 
tion to the clarification provided by these new rules, on December 24, 2002, the Can- 
ada Revenue Agency released guidelines (Income Tax Technical News No. 26) that 
describe how it will apply the new rules to various situations and fundraising meth- 
ods commonly. used in the charitable sector. Subsection 248(34) provides technical 
rules regarding the repayment of debt that previously, reduced the eligible amount of 
a gift. Subsections 248(35) to (39) provide technical rules, regarding the eligible 
amount of a gift or the value of property transferred and benefits receivable, that 
apply in calculating the eligible amount of a gift or political contribution, New sub- 
section (40) provides that the rule in subsection 248(30) does not generally apply to 
inter-charity transfers. New subsection (41) deems the eligible amount of a gift to be 
nil if a donor fails to provide that information. 


In general, these provisions are intended to reflect the policy that the amount eligible 
for an income tax benefit to a donor, by way of a charitable donation deduction or 
credit or a political contributions tax credit, should reflect the economic impact on 
the donor (before considering the income tax benefit) of the gift or contribution. 


(30) Intention to give — The existence of an amount of an ad- 
vantage in respect of a transfer of property does not in and by 
itself disqualify the transfer from being a gift to a qualified donee 
if 
(a) the amount of the advantage does not exceed 80% of the 
fair market value of the transferred property; or 


(b) the transferor of the property establishes to the satisfaction 

of the Minister that the transfer was made with the intention to 

make a gift. 
Technical Notes (July 2010): For the transfer of property. to qualify as a gift, it is 
necessary that the transfer be voluntary and with the intention to make a gift. At 
common law, where the transferor of the property has received any form of consider- 
ation or benefit, it is generally presumed that such an intention is not present. New 
subsection 248(30), which applies in respect of transfers of property after December 
20, 2002 to qualified donees (such as registered charities), allows the Opportunity to 
rebut this presumption. New paragraph 248(30)(a) provides that the existence of an 
amount of an advantage to the transferor will not necessarily disqualify the transfer 
from being a gift if the amount of the advantage does not exceed 80% of the fair 
market value of the transferred property. e BOO 


Example 


Mr. Short transfers land and a building with a fair market value of $300,000 to a 
registered charity. The charity assumes liability for an outstanding $100,000 
mortgage on the property. The assumption of the mortgage by the charity does 
not necessarily disqualify the transfer from being a gift for the purposes of the 
Act. ; oo 


If the value of the mortgage is equal to the outstanding amount (e.g., the interest 
rate and terms and conditions are representative of current market conditions), 
the eligible amount of the gift, in respect of which Mr. Short may be entitled to a 
tax credit under subsection 118.1(3), is $200,000. eee 


Income Tax’ Act 


Vj 


with the intention to make a gift. 


er was made with the intention to make a gift, 7 
It is generally accepted that the tax benefit available to a taxpayer, by way of a cha 
table donation deduction or credit, is not considered an advantage « benefit that 
would reflect a lack of donative intent on the part of a taxpayer. However, there mi 

be circumstances where the intention of a taxpayer to make a gift is in doubt because 
of the combination of tax and other benefits to the taxpayer. If the primary motiva-— 


tion payer for entering into a transaction or series of transactions is to ret 


ination as to whethe 


profit taxpayer by way of a combination of tax and other efits, the taxpayer 
may not be impoverished by the transfer of a property to a charity. Subséction 


248(30) is not intended to allow a taxpayer to profit by the making of a gift. | 
Dept. of Finance news release 2003-061, Dec. 5, 2003: The Minister also 
released draft amendments relating to limited-recourse debt and “split-receipting.” 
These 1 sasures implement proposals introduced in Budget 2003 that address charita- 
ble donation arrangements that were promoted in recent years involving the use of 
limited-recourse debt. [See 143.2(6.1) and 248(34) —ed.] The draft amendments 
also incorporate changes put forward in December 2002 relating to the right to re- 
ceive a benefit in respect of the donation. [See under 248(35)-(41) for full text of 
news release — ed.] ae a 
Related Provisions: 240(40) — 240(30) does not apply to gift from registered 
charity... og ae £o ee a < 
1.T. Technical News: 26 (proposed guidelines on split-receipting). S 

Registered Charities Newsletters: 15 (new interim guidelines on gifts affect 
split-receipting); 17 (Q&A on split-receipting). ‘ee ae 

Charities Policies: CPC-025: Gift — expenses — volunteer; 
ing — third-party fundraisers. Wes . 


(31) Eligible amount of gift or monetary contribution — 
[split receipting] — The eligible amount of a gift o jonetary — 
contribution is the amount by which the fair market value of the — 
property that is the subject of the gift or monetary contribution” 
exceeds the amount of the advantage, if any, in respect of the gift 
or monetary contribution. Ho 
Technical Notes (July 2010): New subsection 2481), which applies in respect 
of gifts and political contributions made after December 20, 2002, define ; the eligi- 
ble amount of a gift or contribution as the amount by which the fair market value of — 
the property that is the subject of the gift or contribution exceeds the amount of the _ 
advantage, if any, in respect of the gift or contribution. Subsection 248(31) is added 
concurrently with amendments to subsections 110.1(1) and 118.1( 1), which describe _ 
the types of gifts in respect of which an eligible amount will qualify for a deduction : 
(for corporations) or a (ax credit (for individuals), The amount of the advantage in : 
respect of a gift or contribution is described in new subsection 248(32). oe 
Related Provisions: 38.1 — Allocation of capital gain where adyantage exists; _ 
110.1(3) — Fair market value of property donated by corporation: 1 18.1(6) — FMV 
of property donated by individual; 118.1(7)(d) — Determination of FMV of gift of — 
art by artist, 127(4.1) — Monetary contribution (political); 248(30) — Existence of — 
advantage does not negate gift; 248(32) — Determination of amount of advantage; — 
248(39)(a) — Anti-avoidance — selling property and donating proceeds; 248(41) — 
Donation value deemed nil if taxpayer does not inform donee of circumstances re- 
quiring reduction, , aie ene 
Regulations: 2000(1)(i), (2)(j) (eligible amount to be disclosed in political contri- 
bution receipts); 3501(1)(h.2), (1.1)(h.2) (eligible amount to be disclosed in charita- 
ble donation receipts). | i 
1.T. Technical News: 26 (proposed guidelines on split-receipting). © 
Registered Charities Newsletters: 15 (new interim guidelines on gifts affect — 
split-receipting); 16 (important reminder for those selling annuities to donors); 17 
(Q&A on split-receipting); 18 (can businesses receive receipts for donations 1 
out of their inventory?); 23 (did you know? golf tournaments); 25 (split-rec 
guidelines upheld); 31 (split receipting); Charities Connection 8 (golf tournam tt 
Charities Policies: CPC-025: Gift — expenses — volunteer; CPC-026: Fuhdrais 
ing — third-party fundraisers. a. ee 
(32) Amount of advantage — The amount of the advantage in 
respect of a gift or monetary contribution by a taxpayer is the total 
of ; ake ye ; ee por ontee wis 
_ (a) the total of all amounts, other than an amount referred to in 
paragraph (b), each of which is the value, at the time the gift 
monetary contribution is made, of any property, service, com- 
pensation, use or other benefit that the taxpayer, or a person or 
partnership who does not deal at arm’s length with the tax- 


_CPC-026: Fundrais- 
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_ payer, has received, obtained or enjoyed, or is entitled, either — 
_ immediately or in the future and either absolute y i 
poly to Suge ea: or sd 


. 113 306.1 fin 
the time the gift or n 


Technical Notes (Ju 


netary contribution is made. 


ec tical contributions made after December 20, 2002, describes 
1 unt of an adva tage in respect of a gift or contribution as, in general, the total 
value of all property, services, compensation or one benefits to which the donor ofa a 


In oes hew subsection 2482) is intended to ape in respect of any transaction — 

the effect of reducing the eco- — 
nomic imbeee to a donor of a gift or contribution. This includes, fo instance, situa- _ 
tions where a charity invests funds | or a ee property. ina manner that benefits nod 


consideration for, or in gratitude for ‘the ‘ft or chntebalign, or is in any way ced 
to the gift or contribution. An example would include the option of a donor to satisfy — 
or pay a loan by assigning or transferring to another | (including the 
rights under an insurance policy) that has less economic value than the amount of 
loan outstanding. Another example would include an assumption of a donor’s tisk by 
a charity, where the acquisition, directly or indirectly, of an interest in a property of - 
the donor by the charity may have th 0 C e potential loss of the — 
donor from that investment. (However, a tax credit or oo ne from a 
charitable donation i is not considered a benefit.) 


ty 


‘eived at the dm of the gift [2 


An advantag may exist even though it is no 
contribution. For example, it may have been received prior to the time of the gift or _ 
may be contingent or receivable in the future. The advantage may accrue cither to the - 

donor or to a person not dealing at arm’s length with the ynor. It is not necessary / 
that the advantage be receivable from the donee. . ce - 


Paragraph 248(32)(b) includes as an advantage any. aiiedoe eure debi in oe 


of the gift or contribution. For additional details ages. Hines cecoutse debt, see S 


the commentary to new subsection 143. 2(6. b of the ee - 


Related Provisions: 248(30) — Existence of adv: ntage does not oe ae - 
248(33) — Deemed cost of Property acquired; FROM. = one of limited-re- 


course debt 


Regula ons: nae 1 : 
cal ee Teceipts); 3501(1)(h. 1). 3501(1) 1) (amount of ae to be y 
ible _ ee Lk < 


rece dy (Q&A on cn om (advantages re 
i know? golf tournaments), 7 


Chaise Policies: CPC-025: Gin 
ing _- third-party fandtaisers. 


(33) Cost. of property acquired eS donor: 


where subsection (32) applies to include the value of the pro perty 
in computing the amount of the advantage in respect of 


perty at the time the gift or monetary contribution is made. 


Technical Notes (July 2010): New subsection 248(33), which applies i in respect 
of gifts or political contributions made after December 20, 2002, provides that the 
cost to a taxpayer of property acquired by the taxpayer in the course of the making of 
a gift or contribution by the taxpayer is the fair market yalue of the property at the 
time of the making of the gift or contribution. The fair market value of such a pro- 
perty is relevant in computing the amount o etoiare in es a ‘the - Or 
contribution under subsection 248(32). : 


Application: The July 16, 2010 draft levitation’ (Part 1 — technical), oo _ 


148(24), will add subsecs. 248(30)—-(33), applicable in respect of gifts and monetary 


in respect of the oe or monetary poaqibution’ a. 


ly 2010): New subsection 248(32), which generally ee 


- The cost to a 
taxpayer of a property, acquired by the taxpayer in circumstances _ 


monetary contribution, is equal to the fair market value of the pro- — 


S. 248(34) 


contributions made after ae 20, 2002, yee that subsec. — is to be 
read without reference fo. : 


(i) its para. b) in respect 0 
ay. 19, 2003, and 


| ii) its subpara. (a)(iii) in ae of gifts and t mone ary contributions made 
before 6: (00 p.m. _ EST on December >, 2003. 


LT. Technical News: 26 (proposed guidelines. on sc eelicecedietins), 
Registered ious Newsletters: 17 (Q&A on split-receipting). 


_ Proposed Addition - _ 248(34) 


(34) Repayment of limited-recourse debt — If at any ‘time 
in a taxation year a taxpayer has paid an amount (in this subsec- 
tion referred to as the “repaid amount”) on account of the princi- 
pal amount of an indebtedness which was, before that time, an 


ts and monetary ycontibutions made before Febru- — 


unpaid principal amount that was a limited-recourse debt referred 


subsection 143.2(6.1) (in this subsection referred to as the 
“former limited-recourse debt”) in respect of a gift or pe 


contribution (in this subsection referred to as the “original gift” o 


“original monetary contribution’, resp ctively, as the case ve 
be) of the taxpayer (otherwise than by way of an assignment or 
transfer of a guarantee, security or similar indemnity or covenant, _ 
or by way of a payment in respect of which any taxpayer referred 
to in subsection. 143.2(6.1) has incurred an indebtedness that 


would be a limited-recourse debt referred to in that subsection if — 


that indebtedness were in respect of a gift or monetary contribu- 
tion made at the time that that andeDicaness was Pale tas the fol- 
lowing rules apply: 


(a) if the former limited-recourse oe is in respect of hee origi- 
nal gift, for the purposes of sections 110.1 and 118.1, the tax- 
_ payer is deemed to have made in the taxation year a gift to a 
_ qualified donee, the eligible amount of which deemed ss is 
. the amount, if any, by which 
(i) the amount that would have been the silcitie aniount OL 
the original gift, if the total of all such repaid amounts paid 
at or before that time were paid oS before the _ 
; original gift was oon : 


exceeds — _ 
@ the total of. : 
(A) the eligible amount of the ofiei ies gift, ‘and 


_ (B) the eligible amount of all other gifts deemed by this : 
_ paragraph to have been made before that time in Bence 
_ of the original gift; and 


. () if the former limited-recourse debt is in ‘respect of i origi- 
nal monetary contribution, for the purposes of subsection — 
127(3), the taxpayer is deemed to have made in the taxation — 
year a monetary contribution referred to in that subsection, the 
eligible amount of which is the amount, if any, by which 


(i) the amount that would have been the eligible amount of 
the original monetary contribution, if the total of all such 
repaid amounts paid at or before that time were paid imme- 
diately before the onete monetary contribution was made, 


_ exceeds oe 
(ii) the foal or 


A the eheie amount of the original money. sontty 
bution, and — 


(B) the eligible amount of ait other monetary cone 
tions deemed by this paragraph to have been made 
2 before that time in Pasa of the original cae 
 . __ contribution, : 
Application. The July 16, 2010 draft icnswe (Part 1 — technical), chee 
148(24), will add subsec. 248(34), applicable i in respect of gifts and monetary contri- 
butions made after February 18, 2003. 
Technical Notes (July 2010): New Sober 248(34), ‘which applien in 1 capac 
of gifts or political contributions made after February 18, 2003, generally provides 
that a repayment of the principal amount of a limited-recourse debt in respect of a 
gift or political contribution is deemed to be a gift i in the year it is paid. However, in 
some circumstances the total amount of limited-recourse debt and other advantages 
to the donor may exceed the fair market value of the property transferred to a charity, 
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resulting in no eligible amount to the donor under subsection 248(31). In this case, 
the donor must pay off the excess amount before any amount will be allowed as a 
gift. Also, a payment financed by other limited-recourse debt or made by way of 
assignment or transfer of a guarantee, security or similar indemnity or covenant is not 


recognized for these purposes. For example, the assumption of a taxpayer’s limited- 


recourse debt by another person, in exchange for an insurance policy in favour of the 
taxpayer that guarantees a particular rate of return on an investment held by any 
person, would not qualify as a deemed gift under subsection 248(34). 

Dept. of Finance news release 2003-061, Dec. 5, 2003: The Minister also 
released draft amendments relating to limited-recourse debt and “split-receipting.” 
These measures implement proposals introduced in Budget 2003 that address charita- 
ble donation arrangements that were promoted in recent years involving the use of 
limited-recourse debt. [See under 248(35)-(41) for full text of news release — ed.] 


Proposed Addition — 248(35)-(41) © 


(35) Deemed fair market value [of donated property] — 
For the purposes of subsection (31), paragraph 69(1)(b) and sub- 
sections 110.1(2.1) and (3) and 118.1(5.4) and (6), the fair market 
value of a property that is the subject of a gift made by a taxpayer 
to a qualified donee is deemed to be the lesser of the fair market 
value of the property otherwise determined and the cost, or in the 
case of capital property, the adjusted cost base, or in the case of a 
life insurance policy in respect of which the taxpayer is a policy- 
holder, the adjusted cost basis (as defined in subsection 148(9)), 
of the property to the taxpayer immediately before the gift is made 
if 


(a) the taxpayer acquired the property under a gifting arrange- 
ment that is a tax shelter as defined in subsection Za ACL. or 


(b) except where the gift is made as a consequence of the tax- 
payer’s death, 


(i) the taxpayer acquired the property less than 3 years 
before the day that the gift is made, or 


(ii) the taxpayer acquired the property less than 10 years 
before the day that the gift is made and it is reasonable to 
conclude that, at the time the taxpayer acquired the pro- 
perty, one of the main reasons for the acquisition was to 
make a gift of the property to a qualified donee. 


Technical Notes (July 2010): New subsection 248(35), which applies in respect 
of gifts made after 6:00 p.m. (EST), December 5, 2003, provides that the fair market 
value of a property that is the subject of a gift is, for the purposes of determining the 
eligible amount of a gift under subsection 248(31), deemed to be the lesser of the 
actual fair market value of the property and its cost to the donor. This rule applies if 
the property was acquired by the donor as part of a gifting arrangement that is a tax 
shelter. For more information on gifting arrangements, refer to the commentary for 
subsection 237.1(1). 


Unless the donation is made as a consequence of the donor’s death, this rule also 
applies if the property was acquired 


¢ less than three years before the time of donation, or 


* less than 10 years before that time, if one of the main purposes of acquisition 
was to gift the property to a qualified donee. 


Letter from Dept. of Finance, Dec. 23, 2004: 

Mr. Alain Ranger, Fasken Martineau DuMoulin LLP, Montreal, QC 
Dear Mr. Ranger: 

SUBJECT: Draft Amendments Regarding Charitable Donations 


I am writing in regard to your letter of April 15, 2004 and your subsequent discus- 
sions with us, concerning the draft amendments to the Income Tax Act (‘the Act”) 
proposed by the Minister of Finance on December 5, 2003. You have suggested that 
these proposed amendments be revised to grandfather gifts made pursuant to a writ- 
ten undertaking given before that date. 


It is our view that such a basis for grandfathering could be problematic in the area of 
gifting, since it may be argued as a matter of law that a promise to make a gift is not 
enforceable. However, we have read with interest the submissions of others who 
have suggested that proposed subsection 248(35) of the Act not apply in respect of 
newly-issued shares acquired in the context of a rollover of property to a corporation. 
We also understand that, in the situation you describe, the donated shares are pub- 
licly listed shares that do not meet the exception in proposed paragraph 248(36)(c) of 
the Act because the gift will be made to a private foundation. 


The proposed rule in subsection 248(35) is not, in general, intended to apply in re- 
spect of property that has been held for longer than three years and was not originally 
acquired with an expectation of donation. Accordingly, a result that would cause sub- 
section 248(35) to apply simply because that property has been substituted with an- 
other property for the purposes of making a donation, would be inconsistent with the 
intent of the proposed rule. However, we would have policy concerns if an exception 


Income Tax Act 


to the proposed rule could be used by a donor, or a related group of taxpayers that 
includes the donor, to avoid the application of the rule to property that has been held 
less than three years or acquired with an expectation of donation. oe 


To accommodate your concerns, without creating an Opportunity for avoidance, we 5 
are prepared to recommend to the Minister of Finance that an exceptior to proposed — 
subsection 248(35) apply in respect of the donation of certain shares of a private 
Corporation controlled by the donor or a person related to the donor. These shares 

would be exempted from the proposed rule if they were received as consideration for - 
property, transferred to the corporation, to which subsection 248(35) would not have 

applied if instead that property had been donated, at the time of the transfer, by the — 
transferor to a qualified donee. However, no tax deduction or credit would be availa- 

ble if it could reasonably be concluded that a particular gift was related to a transac- — 
tion or series of transactions in respect of which one of the purposes was to avoid the © 
application of subsection 248(35) to any gift of any property. 


We will recommend that this exception have the same coming-into-force as subsec- 
tion 248(35) of the Act. 

Of course, I can offer no assurance that the Minister of Finance will agree with the 
recommendation that I have described, Nonetheless, 1 hope that this discussion is 
helpful. 

Yours sincerely, ce 
Len Farber, General Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: 52(4) — Cost of property acquired as prize is its fair market 
value; 87(2)(m.2), 88(1)(e.2) — Amalgamation or windup — continuing corporation; 

237.1(1) — Definitions of “gifting arrangement” and “tax shelter’; 248(36) — Non- 
arm’s length acquisition by donor; 248(37) — Exceptions; 248(38) — Anti-avoid- 
ance rule — artificial transactions; 248(39) — Anti-avoidance — selling property 
and donating proceeds; 248(41) — Donation value deemed nil if taxpayer does not 
inform donee of circumstances requiring reduction. 

I.T. Technical News: 41 (donation of flow-through shares). 


Registered Charities Newsletters: 18 (charitable donation tax shelter arrange- 
ments); 24 (determining fair market value). 


(36) Non-arm’s length transaction — If a taxpayer acquired 
a property that is the subject of a gift to which subsection (35) : 
applies because of subparagraph (35)(b)(i) or (ii) and the property — 
was, at any time within the 3-year or 10-year period, respectively, 
that ends when the gift was made, acquired by a person or partner- 
ship with whom the taxpayer does not deal at arm’s length, for the 
purpose of applying subsection (35) to the taxpayer, the cost, or in 
the case of capital property, the adjusted cost base, of the property 
to the taxpayer immediately before the gift is made is deemed to 
be equal to the lowest amount that is the cost, or in the case of 
capital property, the adjusted cost base, to the taxpayer or any of | 
those persons or partnerships immediately before the property was 
disposed of by that person or partnership. 

Technical Notes (July 2010): New subsection 248(36) applies in conjunction 
with subsection 248(35), to “look-back” to discern whether a donated property was 
previously acquired by a person dealing non-arm’s length with the donor. If subsec- 
tion 248(35) applies because the donor acquired the property within the three years — 
of donation, then if a non-arm’s length person owned that property within that three- 
year period, the value of the gift to the donor will be the lower of the taxpayer's cost 
and the lowest cost to any such non-arm’s length person. 
Similarly, the rule will apply if subsection (35) applies because the taxpayer acquired 
the property within the last ten years and one of the main reasons of the acquisition 
was to gift the property, if a non-arm’s length person acquired that property within — 
that ten-year period. Be 
Related Provisions: 248(41) — Donation value deemed nil if taxpayer does not 
inform donee of circumstances requiring reduction. oS 


(37) Non-application of subsec. (35) — Subsection (35) does 
not apply to a gift ; . 
(a) of inventory; 
(b) of real property or an immovable situated in Canada; 
(c) of an object referred to in subparagraph 39(1)(a)(i.1); - 
(d) of property to which paragraph 38(a.1) or (a.2) applies; ‘ 
(e) of a share of the capital stock of a corporation if 
(i) the share was issued by the corporation to the donor, 


(ii) immediately before the gift, the corporation was con- 
trolled by the donor, a person related to the donor or a 
group of persons each of whom is related to the donor, and 


(iii) subsection (35) would not have applied in respect of 
the consideration for which the share was issued had that 
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application of subsection 248(35) where the property that is the subject of a gift is an 
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Review Board. 
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248 


perty to the ae then subsection 24837 ) will preclude the application of sub- | 
) | xen donated by the corporation. 


Similarly, sometimes a donor will m: 


circumstances aes we eal or ‘0) or 73(1 ), o or (4) of the Act applied. in 
: y ee ; 


the 3-year period ae to in subsection 248(35) (or the 10-year — if ote 
ble subsection 24 
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Technical Notes: {July 201 0): oe ubiec on 4838) alee in sespect of a 
0 p. m. (EST), Se 5, 2003, to gs a donor from. ae the : 


applicatio 
nating it to a qualified donge: if this is the purpose of any. ‘transaction or series of 
transactions that i 


24833). or 


° “would otherwise result in a tax benefit to nee he Gecat Aa Ado ont 


For. padtuples he sligibte'e — of a gift fenlane from a transaction or series to” 
which subsection 248(38) would apply, if the gift were made before July 18, 2005, 


would be deemed to be nil if on es nade on or on or le some 18, 


2005. 


The objectives of the provisions in the Act related to gifting are generally described 2 
above under the heading “Gifts and Lone. but are fot limited to that : 


description. 
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(39) Substantive gift [selling property and donating pro- 
ceeds] — If a taxpayer disposes of a property (in this subsection — 
as the “substantive gift’) that is a capital property or an 
eligible capital property of the taxpayer, to a recipient that is a 
registered. party, a registered association or a candidate, as those _ 
terms are defined in the Canada Elections Act, or that is i 
fied donee, subsection (35) would have applied in respect of the — 


| been the subject of a gift by the taxpayer — 
to a qualified donee, and all or a part of the proceeds of disposi- _ 
tion of the substantive gift are (or are substituted, directly or indi- 
rectly in any manner whatever, for) property that is the subject of 
a gift or monetary contribution by the taxpayer to the recipient or 
any person dealing not a arm’s Jeng with the eos the oe 


(a) for the purpose of sah ectioh Ql), the fair seks value of 

the property that is the subject of the gift or monetary contribu-_ 

_ tion made by the taxpayer is deemed to be that proportion of 
the lesser of the fair market value of the substantive gift and 
the cost, or if the substantive gift is capital property of the tax- _ 
payer, the adjusted cost base, of the substantive gift to the tax- 

ayer immediately before the disposition to the recipient, that — 

the fair market value otherwise determined of the property that _ 

_ is the subject of the gift or monetary contribution is of the aa 

eeds f disposition of the substantive gift; | 


‘ ©) ifthe substantive gift is ae property of the taxpaler | 


eons without reference to Ae section) exceeds the a og 
market value determined under paragraph (a); and 


(c) if the substantive gift is eligible capital property of the tax- 
payer, the amount determined under paragraph (a) in the 
description of E in the definition “cumulative eligible capital” 
in subsection 14(5) in respect of the substantive gift is to be 
reduced by the amount by which the fair market value of the 
roperty that is the subject of the gift (determined without ref- 
erence to this section) exceeds the fair market value deter- 
mined under patagraph (2), 
Technical Notes (July 2010): New subsection 248(39), which applies in respect __ 
of gifts made after February 26, 2004, prevents a donor from avoiding the application - 
of subsection 248(35) by disposing a property (the “substantive gift”) to a qualified 
nee and donating the proceeds, rather than donating the property itself. The provi- _ 
sion. applies similarly in respect of political contributions. The fair market value of 
the gift or contribution of the proceeds, for the purpose of determining its eligible 


amount under subsection 248(31), is deemed to be the lesser of the fair market value 


of the property sold and its cost. Subsection 248(39) does not apply if subsection 
248(35) would not have applied to a gift by the taxpayer of that Property. 


ted Provisions: 248(41) — Donation value deemed nil if taxpayer d does not 
inform donee of circumstances requiring reduction. 


(40) Inter-charity gifts ao Subsection (30) does not apply in re- 
spect of a oe received Dy a ae donee from a ee 


s: 248(41) — Eligible Bond deemed nil if information noe 
provided, 7 


Technical Notes (uly 2010): The ah 18, 2005 proposal in respect of sitpection 
een removed and teplaced with an unrelated amendment. 


New subsection 248(30) allows the opportunity for a donor to rebut the general pre- 
= that the receipt of any form of consideration or benefit reflects that lack of 
‘ gift. Such a rule is unnecessary in the context of inter-charity 
Neston and could to complication of the “disbursement quota” calculation of a 
charity under section 149.1. New subsection 248(40) therefore precludes the applica- 
tion of subsection 248(30) to transfers made by a registered charity to a qualified 
donee. Consequently, the eligible amount of a gift under new subsection 248(31) 
should always equal its fair market value. 


[This was not included in the July 18, 2005 draft legislation. That draft comaines a 
248(40) which proposed that charities be required to make inquiries with respect to 
any donation of $5,000 or more, before issuing a receipt, to ascertain. compliance 
with 248(31)- aD: Is was withdrawn. aa se Hole “ charity sector — 
ed] : 


Letter from Dept « of Finance, Nov. 29, 2005 [re former 248(40)]: 


S. 248 


Dear xxx) 


I am writing in response to your letter of November 2, 2005 vhich you express 
concern regarding the administrative burden on charities that may be implied by [f 
mer] proposed subsection 248(40) of the Income Tax Act. . 


This proposal was made in response to suggestions from the charitable sector that 


charities were unsure as to what information should be obtained from donors in order 
to correctly prepare a receipt. It was recognized that in some cases charities would — 


not have direct knowledge of all circumstances that might have implications for the 
eligible amount of a gift. The provision was intended to provide clarity as to what _ 


charities should ask their donors before preparing a receipt. — 


However, we recognize the difficulties that have been brought to light by this propo- 
sal. Therefore, we are prepared to recommend to the Minister of Finance that pro- 
posed subsection 248(40) be withdrawn. As was the case before the proposal of this 
provision, charities will still be responsible [for seeking] relevant information from — 
donors where the need for such information is apparent to them in the particular 
circumstances. - » 


Thank you for bringing this matter to my attention. 
Yours sincerely, 
Len Farber, General Director, Tax Legislation Division, Tax Policy Branch 


[Another 101 letters, identical to this, were issued including (in English) to: Alberta 
Mentor Foundation for Youth, Algoma University College, Alzheimer Society of 
Saskatchewan, BC Cancer Foundation, BC Children’s Hospital Foundation, Calgary 
International Children’s Festival, Canadian Cancer Society, Child and Youth 
Friendly Calgary, Christian Child Care International, Christian Children’s Fund of 
Canada, Claresholm & District Health Foundation, Edmonton Community Founda- 
tion, FASD Community Circle, Grace Hospital Foundation, Grey Bruce Regional 
Health Centre Foundation, Kitchener Public Library Foundation, Knowles Centre 
Inc., Lions Gate Hospital Foundation, The Lung Association of Saskatchewan, MSC 
Canada, Mennonite Foundation of Canada, The Mustard Seed Ministry, Nanaimo & 
District Hospital Foundation, Nature Canada, Northern Cancer Research Foundation, 
O’Neill Planned Giving Services, Osteoporosis Society of Canada, The Pembina In- 
stitute, The Princess Margaret Hospital Foundation, St. Joseph’s Health Care. Foun- 
dation, STARS Foundation, United Way of Canada, University of British Columbia, 
VanCity Community Foundation; and (in French) to: Adojeune Inc., Alternative 
Centregens, L’ Assiettée Beauceronne, Association des Familles Soutien des Ainés de 
Saint-Hubert, Association Haitano-Canado-Québécoise, Association L’Amitié n’a 
pas d’age, Association des Popotes Roulantes du Montréal Métropolitain, Auberge 
du coeur l’Antre-Temps, Baluchon Alzheimer, Carrefour Mousseau, Carrefour Pour 
Elle Inc., Centre d’ Action Bénévole “La Grande Corvée”, Centre d’ Action Bénévole 
Marieville et Régions, Centre d’Education Alimentaire de la Région de Chambly, 
Centre de Bénévolat Manicouagan inc., Centre de Bénévolat de Port-Cartier inc., 
Centre de soir Denise-Massé, Cuisines collectives de Dégelis, Dispensaire diététique 
de Montréal, Entraide du Faubourg inc., Fondation Baillairgé, Fondation des 
Auberges du coeur, Foyer de jeunes travailleurs & travailleuses de Montréal inc., 
Gite Jeunesse, Industries Goodwill Renaissance Montréal Inc., Les Loisirs thérapeu- 
tique de Saint-Hubert, Maison des Ainés de Grande-Vallée, Moisson Rive-Sud, Les 
Oeuvres du Cardinal Léger, Les Oeuvres de La Maison du Pére, Le P.A.S. de la rue, 
Place Vermeil, La Popote Roulante, Présence Amie de la Montrégie, Regroupement 
Acti-Familles, La Rencontre Chateauguoise, Réseau-Bénévoles de Verdun inc., Ser- 
vice d’Hébergement St-Denis, Spectre de rue: and others — ed.] 


(41) Information not provided — Notwithstanding subsection 
(31), the eligible amount of a gift or monetary contribution made 
by a taxpayer is nil if the taxpayer does not — before a receipt 
referred to in subsection 110.1(2), 118.1(2) or 127(3), as the case 
may be, is issued in respect of the gift or monetary contribution — 
inform the qualified donee or the recipient, as the case may be, of 
any circumstances in respect of which subsection (31), (35), (36), 
(38) or (39) requires that the eligible amount of the gift or mone- 
tary contribution be less than the fair market value, determined 
without reference to subsection (35) and subsections 110.1(3) and 
118.1(6), of the property that is the subject of the gift or monetary 
contribution. 


Technical Notes (July 2010): New subsection 248(41), which applies in respect 
of gifts and monetary contributions made after 2005, provides that the eligible 
amount of a gift is nil if, before an official charitable receipt is issued by a donee, the 
donor fails to inform the donee of information that would be relevant to the applica- 
tion of subsections 248(31), (35), (36), (38) or (39). The donee requires such infor- 
mation for correct preparation of the receipt. 
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(b) subsec. 248(36) does not apply in respect of gifts or monet 

_ made before July 18, 2005; i ee ees a 
(c) subsec. 248(39) does not apply in respect 0 

_ made before February 27, 2004; 


(d) subsec. 248(40) does not apply in respect of gifts made before November 9, __ 
(e) subsec. 248(41) does not apply in respect of gifts and monetary contrib ons — 
Dept. of Finance news release 2003-061, Dec. 5, 2003: Government An- — 
nounces Restrictions on Charitable Donation Tax Shelter Arrangements 
John Manley, Deputy Prime Minister and Minister of Finance, today released draft _ 
amendments to the Income Tax Act limiting the tax benefits of charitable donations _ 
made under tax shelter and other arrangements. i : ; y 


The amendments proposed today respond to concerns’ that various promoters are — 
marketing charitable gifting schemes to the public in which property acquired by a 
taxpayer is donated to a charity at a value represented to be in excess of the tax- 

payer’s acquisition cost. These “buy-low, donate-high” arrangements provide taxpay- 
ers with a tax benefit greater than their actual cost of the donated property. These — 
proposed amendments will not apply to gifts of publicly traded securities, certified — 
cultural property, ecological gifts, or real property situated in Canada. a a 
As of 6:00 p.m. EST on December 5, 2003, the value of a gift of property for charita- 
ble donation purposes will be limited to a donor’s cost of the property, where it is 
donated within three years of acquisition by the donor or is otherwise acquired 


through a gifting arrangement or in contemplation of donation. — 


The Minister also released draft amendments relating to limited-recourse debt and _ 
“split-receipting.” These measures implement proposals introduced in Budget 2003 
that address charitable donation arrangements that were promoted in recent years in- 
volving the use of limited-recourse debt [see 143.2(6.1), 237.1(1)"gifting arrange- 
ment’'(b) and 248(34) — ed.]. The draft amendments also incorporate changes put — 
forward in December 2002 relating to the right to receive a benefit in respect of the _ 
donation [see 248(30)-(33) — ed.]. 7 me 


References in the draft legislation to “Announcement Time” should be read as refer- 
ring to 6:00 p.m. EST on December 5, 2003. ue 


For further information: Andrée Houde, Public Affairs and Operations Division, 
(613) 996-8080; Mike Scandiffio, Communications Advisor, Office of the Deputy | 
Prime Minister and Minister of Finance, (613) 996-7861; Ed Short, Tax. Poli 
Branch, (613) 996-0599; Christiane Maurice, Tax Policy Branch, (613) 996-9593 


Definitions [s. 248]: “acquired for consideration” — 108(7); “active business” — 
248(1); “adjusted cost base” — 54, 248(1); “adjusted cost basis” — 148(9); “advan- 
tage” — 248(32); “affiliated” — 251.1; “amateur athlete trust” — 143.1(1)(a) [to be re- 
pealed], 143.1(1.2)(a) [proposed], 248(1); “amount” — 248(1); “arm’s length” — 
251(1); “assessment” — 248(1); “associated” — 256; “authorized foreign bank”, “au- 
tomobile” — 248(1); “bank” — 248(1), Interpretation Act 35(1); “beneficial owner- 
ship” — 248(3); “beneficially interested” — 248(25); “beneficially owned” — 248(3); 
“bituminous sands”, “business”, “business limit” — 248(1); “calendar year’? — Inter- 
pretation Act 37(1)(a); “Canada” — 255, Interpretation Act 35(1); ‘“Canadian-con- 
trolled private corporation” — 125(7), 248(1); “Canadian currency” — 261(5)(f)(i); 
“Canadian partnership” — 102(1), 248(1); “Canadian resource property” — 66(15), 
248(1); “capital gain” — 39(1), 248(1): “capital interest” — 108(1), 248(1); “capital 
loss” — 39(1)(b), 248(1); “capital property” — 54, 248(1); “carrying on business” — 
253; “cemetery care trust” — 148.1(1), 248(1); “child” — 252(1); “common-law part- 
ner”, “common-law partnership”, “common share” — 248(1); “connected” — 186(4), 
(7), 251(6); “consequence of the death”, “consequence of the taxpayer’s death” — 
248(8); “consideration” — 108(7); “controlled” — 256(6), (6.1); “controlled foreign 
affiliate” — 95(1), 248(1); “corporation” — 248(1), Interpretation Act 35(1); “corpo- 
real property” — Quebec Civil Code art. 899, 906; “credit union” — 137(6), 248(1); 
“currency of a country other than Canada” — 261(5)(f)(i); “custodian” — 248(1)“re- 
tirement compensation arrangement”; “deferred amount” — 248(1); “deferred profit 
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sharing plan’? — 147(1), 248(1); “depreciable property” — 13(21), 248(1); “designated 
insurance property” — 138(12), 248(1); “designated stock exchange” — 248(1), 262; 
“disclaimer” — 248(9); “disposition”, “dividend” — 248(1); “eligible amount” — 
248(31), (41); “eligible capital property” — 54, 248(1); “eligible funeral arrange- 
ment” — 148.1(1); 248(1);. “employed”, “employee”, “employee. benefit, plan” — 


248(1); “employee life and health trust” — 144.1(2),, 248(1); “employee, trust” — 
248(1);, “employees profit sharing. plan” — 144(1), 248(1); “employer”, “employ- 
ment” — 248(1); “fair market value” — 248(35); “federal credit union”, “filing-due 


date” — 248(1); “financial institution” — 142.2(1); “fiscal period” — 249(2)(b), 
249.1; “foreign exploration and development expenses” — 66(15), 248(1); “foreign in- 
vestment entity” — 248(1); “foreign merger” — 87(8.1); “foreign resource ex- 
pense” — 66.21(1), 248(1); “general rate reduction percentage” — 123.4(1); “gifting 
arrangement” — 237.1(1); “goods and services tax”, “grandfathered share’, “gross rev- 
enue” — 248(1); “Her Majesty” Interpretation Act 35(1); “immovable” — hei 
Civil Code art. 900-907; “income interest”, “individual”, “insurance policy”, “in- 
surer” — 248(1); “inter vivos trust” — 108(1), 248(1); “interest in real property” — 
248(4); “international traffic”, “inventory”, “lending asset” — 248(1); “life insurance 
policy”, “life insurance policy in Canada” — 138(12), 248(1); “limited-recourse 
debt” — 143.2(6:1); > “liquidation entitlement” — 248(1)“taxable preferred 
share”(b)(ii), “taxable RFI share”(b); “majority interest beneficiary” —251.1(3); 
“mark-to-market property” — 142.2(1); “mineral” —248(1); “mineral resource”, 
“mining reclamation trust”, “Minister” — 248(1); “Minister of Natural Resources” — 
Department of Natural Resources Acts. 3; “monetary contribution” — 127(4.1), Can- 
ada Elections Act s.. 2(1);,““‘month” — Interpretation Act 35(1); “movable” — Quebec 
Civil Code art. 900-907; “mutual fund corporation” — 131(8), 248(1); “mutual fund 
trust” — 132(6)-(7), 132.2(1)(q) [to be repealed], 132.2(3)(n) [draft], 248(1); “net in- 
come stabilization account”, “non-resident” — 248(1); “non-resident-owned invest- 
ment corporation” '— 133(8), 248(1); “office”, “oil or gas well” — 248(1); “parent”: — 
252(2)(a); “Parliament” — Interpretation Act 35(1); “passenger vehicle” — 248(1); 
“permanent establishment” — Reg. 8201; “person” — 248(1); “personal services busi- 
ness” — 125(7), 248(1); “personal trust” — 248; “pooled pension plan” — 147.5(1) 
[technically does not apply to s. 248]; “pooled registered pension plan” — 147.5(1), 
248(1); “prescribed” — 248(1); “prescribed plan or arrangement” — Reg. 6801, 6802, 
6802.1, 6803; “prescribed rate” — Reg. 4301; “prescribed stock exchange in Can- 
ada” — Reg. 3200; “principal amount’ — 248(1), (26); “property” — 248(1); “prov- 
ince” — Interpretation Act 35(1); “public corporation” — 89(1), 248(1); “qualified do- 
nee” — 149.1(1), 188.2(3)(a), 248(1); “qualifying arrangement’? — 248(3.2); 
“qualifying disposition” — 107.4(1); “qualifying environmental trust” — 211.6(1), 
248(1); “qualifying exchange” — 132.2(1); “qualifying member” — 95(2)(0)-(1), 
248(1); “qualifying period” —248(1)“SIFT trust wind-up event”(c)(i1); “real estate in- 
vestment trust” — 122.1(1); “real right’ — 248(4.1); “registered disability. sayings 
plan” — 146.4(1), 248(1); “registered education savings plan” — 146.1(1), 248(1); 
“registered pension plan” —.248(1); “registered retirement income fund” — 146.3(1), 
248(1); “registered retirement savings plan” — 146(1), 248(1); “registered securities 


dealer” — 248(1); “registered supplementary unemployment benefit plan” — 145(1), 
248(1); “regular force” — Interpretation Act 35(1); “regulation” — 248(1);. “re- 
lated” — 248(14), 251; “related segregated fund trust” — 138.1(1)(a); “release or sur- 


render” — 248(9); “resident” — 250; “resident in Canada” — 94(3)(a)(vili), 250; “re- 
stricted. financial institution” —248(1); “SIFT partnership” — 197(1), (8), 248(1); 
“SIFT trust” — 122.1(1), (2), 248(1); “SIFT trust wind-up event”, “SIFT mandaup en- 
tity’, “salary or wages” — 248(1); “security” — Interpretation Act 35(1); ° ‘series of 
transactions” — 248(10); “share”, “short-term piciyied share”, “specified financial in- 
stitution”, “specified future tax consequence” — 248(1); “specified investment busi- 
ness” — 125(7), 248(1); “specified debt obligation” — 142.2(1); “specified person” — 
248(1)‘‘short-term preferred share’(j), 248(1)“taxable preferred share”(h); “specified 
shareholder” — 248(1); ‘‘spouse” —.252(3);, “substituted” — 248(5); “supplementary 
unemployment benefit plan” — 145(1), 248(1); “TFSA” — 146.2(5), 248(1);. “tar 
sands” — 248(1); “tax basis” — 142.4(1); “tax shelter” — 237.1(1); “tax treaty”, “tax- 
able Canadian property” — 248(1); “taxable Canadian corporation”, “taxable divi- 
dend” — 89(1), 248(1); “taxable income” — 2(2); “taxable income earned in Canada”, 
“taxable preferred share”, “taxable RFI share” — 248(1); “taxation year” — 249; “tax 

payer” — 248(1);. “testamentary trust’ — 108(1), 248(1); “timber resource pro- 
perty” — 13(21), 248(1); “trust” — 104(1), 248(1), (3); “unit trust” — 108(2), 248(1); 
“asufruct” — Quebec Civil Code art. 1120-1171; “writing”, “written” — Interpretation 
Act 35(1)“‘writing”. 


249. (1) Definition of “taxation year” — For the purpose of this 
Act, a “taxation year” is 
(a) in the case of a corporation or Canadian resident partnership, 


a fiscal period, and 
(b) in the case of an individual, a calendar year, 


and when a taxation year is referred to by reference to a calendar 
year, the reference is to the taxation year or years coinciding with, 
or ending in, that year. 


S. 249(1.1) 


; July 16, 2010 proposed D 
al Assent, deemed to have come into force on Ocio- - 


case eof a meee oa an cide Subsection 249(1) i is se in conjunc- : 
: 1 that t ation ie a a Canadiai 


Related Provisions: 11@) — Reference to “taxation year” of individual who carries 
on a business; 14(4) — Taxation year of individual — eligible capital property rules, 
20(16.2) — Taxation year of individual — terminal loss rules; 87(2)(a) — Deemed 
year-end and new taxation year on amalgamation; 95(1)“taxation year” — Taxation 
year of foreign affiliate; 96(1)(b) — Taxation year of partnership; 104(23) — Testa- 
mentary trusts; 128(2)(d)—-Deemed year-end where individual bankrupt; 
128.1(1)(a) — Deemed ‘year-end and new taxation year on becoming resident in Can- 
ada; 128.1(4)(a) — Deemed year-end and new taxation year on ceasing to be resident 
in Canada; 132.11 — Election for mutual fund trust to have December 15 year-end; 
132.2(1)(b) [to be repealed], 132.2(3)(b) [draft] — Deemed year-end and new taxation 
year on transfer of property between mutual funds; 144(11) — Deemed year-end on 
EPSP becoming DPSP; 149(10)(a) — Taxation year of corporation becoming or ceas- 
ing to be exempt; 149.1(1) — Taxation year of registered charity; 188(1) — Deemed 
year-end on notice of revocation of charity registration; 249(2), (3) — References. to 
“taxation year” and “fiscal period’; 249(3.1) Deemed year end on becoming. or 
ceasing to be CCPC; 249(4) — Deemed year-end on change of control; 249(5), (6) — 
Rules for testamentary trust; 250.1(a) — Taxation year of non-resident person. 
History: Para. 249(1)(a) amended by 2007, c. 29, s. 29 to add “or Canadian resident 
partnership”, deemed to have come into force on October 31, 2006: 

Regulations: 
purposes): 
Interpretation Bulletins: IT-184R: Deferred cash purchase tickets issued by Cana- 


dian Wheat Board: IT-363R2: Deferred profit sharing plans — deductibility of em- 
ployer contributions and taxation of amounts received by a i ea ee 


Proposed Addition. — -249(1. ee 


er 1) References to calendar year — When a oe fone ig 
ference to a calendar year, the reference is to the 


1104(1) (taxation year of individual for capital cost allowance 


S. 249(1.1) 


ma Yas Se x 32 Sek ee 
taxation year or taxation years that coincide with, or that end 


5, 2010 draft 


(2) References to certain taxation years and fiscal peri- 
ods — For the purposes of this Act, 


(a) a reference to a taxation year ending in another year includes 
a reference to a taxation year ending coincidentally with that 
other year; and 


(b) a reference to a fiscal period ending in a taxation year in- 
cludes a reference to a fiscal period ending coincidentally with 
that year. 
Related Provisions: 249(1) — “Taxation year”; 250.1(a) — Taxation year of non- 
resident person. 
History: Para. 249(2)(b) amended by 1995, c. 3, s. 53, applicable to fiscal periods that 
end after 1993. Para. (b) formerly read: 
(b) a reference to a fiscal period of a partnership ending in a taxation year in- 


cludes a reference to a fiscal period of the partnership ending coincidentally with 
that year. 


(3) Deemed year end where fiscal period exceeds 365 
days — Notwithstanding subsection (1), where the fiscal period of 
a corporation exceeds 365 days and by reason thereof the corpora- 
tion does not have a taxation year that ends in a particular calendar 
year, for the purposes of this Act, the corporation’s first taxation 
year ending in the immediately following calendar year shall be 
deemed to end on the last day of the particular calendar year. 


Proposed Amendment — 249(3) 


(3) Deemed year end [and fiscal period end] if fiscal 
period exceeds 365 days — If a fiscal period of a corporation 
exceeds 365 days and by reason thereof the corporation does not 
have a taxation year that ends in a particular calendar year, for the 
purposes of this Act, 


(a) the corporation’s first taxation year that would otherwise 
end in the immediately following calendar year is deemed to 
end on the last day of the particular calendar year and its next 
taxation year is deemed to commence on the first day of the 
immediately following calendar year; and 


(b) the corporation’s first fiscal period that would otherwise 
end in the immediately following calendar year is deemed to - 
end on the last day of the particular calendar year and its next 
fiscal period is deemed to commence on the first day of the 
immediately following calendar year. 
Application: The October 31, 2011 draft legislation, s. 56, will amend subsec. 
249(3) to read as above, applicable to 2012 et seq. eG 
Technical Notes: Subsection 249(3) provides that, if a fiscal period of a corpora- 
tion exceeds 365 days and as a result the corporation does not have a taxation year 
that ends in a particular calendar year, the corporation’s first taxation year that would 
otherwise end in the calendar year immediately following the particular calendar year 
is considered to end at the end of the particular calendar year. 
Subsection 249(3) is amended to make two changes. First, if a corporation’s taxation 
year is deemed to end on the last day of a particular calendar year under new para- 
graph 249(3)(a), the corporation’s next taxation year is deemed to commence on the 
first day of the immediately following calendar year. Second, under new paragraph 
249(3)(b), the corporation’s fiscal period that was otherwise more than 365 days (and 
which resulted in paragraph (a) applying to end the corporation’s taxation year at the 
end of the particular calendar year) is deemed to end at the end of the particular 
calendar year, and the corporation’s next fiscal period is deemed to commence on the 
first day of the immediately following calendar year. 


(3.1) Year end on [CCPC] status change — If at any time a 
corporation becomes or ceases to be a Canadian-controlled private 
corporation, otherwise than because of an acquisition of control to 
which subsection (4) would, if this Act were read without reference 
to this subsection, apply, 


(a) subject to paragraph (c), the corporation’s taxation year that 
would, if this Act were read without reference to this subsection, 
include that time is deemed to end immediately before that time; 
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(b) a new taxation year of the corporation is deemed to begin at 
that time; 


(c) notwithstanding subsections (1) and (3), the corporation’s 
taxation year that would, if this Act were read without reference 
to this subsection, have been its last taxation year that ended 
before that time is deemed instead to end immediately before 
that time if 


(i) were this Act read without reference to this paragraph, 
that taxation year would, otherwise than because of para- 
graph 128(1)(d), section 128.1 and paragraphs 142.6(1)(a) or 
149(10)(a), have ended within the 7-day period that ended 
immediately before that time, 


(ii) within that 7-day period no person or group of persons 
acquired control of the corporation, and the corporation did 
not become or cease to be a Canadian-controlled private cor- 
poration, and 


(iii) the corporation elects, in its return of income under Part 
I for that taxation year to have this paragraph apply; and 


(d) for the purpose of determining the corporation’s fiscal period 
after that time, the corporation is deemed not to have established 
a fiscal period before that time. — ; 
Related Provisions: 89(4)— General rate income pool addition on becoming 
CCPC; 89(8) — Low rate income pool addition on ceasing to be CCPC; 125(7)“Cana- 
dian-controlled private corporation”(d) — Election not to be CCPC for purposes of 
249(3.1). 


History: Subsec. 249(3.1) added by 2007, c. 2, s. 53, applicable to taxation years that 
end after 2005. 


(4) Year end on change of control — Where at any time con- 
trol of a corporation (other than a corporation that is a foreign affili- 
ate of a taxpayer resident in Canada and that did not carry on a 
business in Canada at any time in its last taxation year beginning 
before that time) is acquired by a person or group of persons, for the 
purposes of this Act, 


(a) subject to paragraph (c), the taxation year of the corporation 
that would, but for this paragraph, have included that time shall 
be deemed to have ended immediately before that time: 


(b) a new taxation year of the corporation shall be deemed to 
have commenced at that time; 


(c) subject to paragraph 128(1)(d), section 128.1, and paragraphs 
142.6(1)(a) and 149(10)(a), and notwithstanding subsections (1) 
and (3), where the taxation year of the corporation that would, 
but for this subsection, have been its last taxation year that en- 
ded before that time would, but for this paragraph, have ended 
within the 7-day period that ended immediately before that time, 
that taxation year shall, except where control of the corporation 
was acquired by a person or group of persons within that period, 
be deemed to end immediately before that time where the corpo- 
ration so elects in its return of income under Part I for that taxa- 
tion year; and 


(d) for the purpose of determining the corporation’s fiscal period 
after that time, the corporation shall be deemed not to have es- 
tablished a fiscal period before that time. 


Related Provisions: 139.1(18) — Holding corporation deemed not to acquire con- 
trol of insurer on demutualization; 149( 10) — Exempt corporations; 256(6)—(9) — 
Whether control acquired. 


History: Para, 249(4)(c) amended by 1995, c. 21, s. 60, applicable after February 22, 
1994. Para. (c) formerly read: 


(c) subject to paragraph 128(1)(d), section 128.1 and paragraph 149(10)(a), and 
notwithstanding subsections (1) and (3), where the taxation year of the corpora- 
tion that would, but for this subsection, have been its last taxation year that en- 
ded before that time would, but for this paragraph, have ended within the 7-day 
period that ended immediately before that time, that taxation year shall, except 
where control of the corporation was acquired by a person or group of persons 
within that period, be deemed to end immediately before that time where the 
corporation so elects in its return of income under Part I for that taxation year; 
and 


Para. 249(4)(c) substituted by 1994, c. 21, s. 110, applicable after 1992 except that, 
where a corporation has elected in accordance with paragraph 111(4)(a) of 1994, c. 21 
(see subsec. 250(5.1)), the amended para. applies to the time at which the corporation 
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Part XVII — Interpretation 


was first granted articles of continuation (or similar constitutional documents) in: any 
jurisdiction. That para. formerly read: 


(c) subject to paragraphs 88.1(c), 128(1)(d) and 149(10)(a), and notwithstanding 
subsections (1) and (3), where the taxation year of the corporation that would, 
but for this subsection, have been its last taxation year ending before that time 
and would, but for this paragraph, have ended within the seven day period end- 
ing immediately before that time, that taxation year shall, except where control 
of the corporation has been acquired by a person or group of persons within the 
seven day period ending immediately before that time, be deemed to end imme- 
diately before that'time where the corporation so elects in its return of income 
under Part I for that taxation year; and 


That portion of subsec. 249(4) preceding para. (a) substituted by 1994, c. 7, Sch. II 
(1991, c..49), s. 193, applicable to acquisitions of control occurring after July 13, 1990. 
That portion formerly read: 


(4) Deemed year end where change of control occurs — Where, at any 
time, control of a torporation has been acquired by a person or group of persons, 
the following rules apply: 


Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures; IT-302R3: Losses of a corporation — the effect that acquisitions .of 
control, amalgamations, and windings-up have on their deductibility. 


1.T. Technical News: 7 (control by a group — 50/S0 arrangement). 


_ Proposed Addition —_ 249(5 ; AC 


(5) T Testamentary trusts The pe tod | for which the accounts 
tary trust are made up fo the purposes of an assess- . 
ment under this Act may not exceed 12 ths, and no change in _ 


of th ime when such a ee ends may be me tO, the Purposes . 


gursection 249 3) provides ee the period for whiigh i ihe accounts or a sHedtathentins oo 


trust are. made: up for purposes | of assessment under ‘the Act may not exceed 12 _ 


purposes of the Act ‘without the. ‘concurrence. of the gees m National ea . 
The rule was peel found i in Paragraph 104(23)(a) e the Act, which i is being _ 


repealed. 


This areneiment applies after Dec 
see. ie commentary on poeacraets: aS: 


any of nec ene (b) to a). ae the definition ‘ testamentary trust 
in ‘subsection 108(1), occurs and as a result 

trust or estate not a gages oe trust, ex pee ie 
apply: 
(a) the fiscal Le for a dinces or 1 property of the trust or 
estate that would, if this Act were read without reference to 


ular time is deemed to have ended immediately before the par- 


were read without reference to this subsection and those. 
paragraphs, have included the particular time is deemed to 
_have ended immediately before the particular time; 


__(c) anew taxation year of the trust or estate is s deemed to have 
_ started at the particular time; and — be 
d) in determining the fiscal ait for a business or property 


f the trust or estate after the particular time, the trust or estate 
is eens not to a spams a fiscal gee before: ine: 


Application: The July 16, 2010 draft levis! ion (Part I cal? subse 
149(2), will add subsecs. 249(5) and (6), subsec. (5) applicable after December 2 A 
2002, and subsec. (6) applicable after July 18, 2005 and, if a trust or estate so elects 


in writing by filing the election with the Minister of National Revenue on or before _ 


its filing-due date for its taxation year in which the draft legislation is assented to, it 
also applies to that trust or estate, as the case may be, after Dec mber 20, 2002. 


Technical Notes (July 2010): New subsection 249(6) provide a set of rules that 
apply where a trust or estate loses its status under the Act as a “testamentary trust’. 
This loss of status will generally occur where property ‘has been contributed or 
loaned to the trust or estate in circumstances described in any of paragraphs (b) to (d) 


f that occurrence a 


_ this subsection and those paragraphs, have included the pattic- _ 


-b) the taxation year Orne trust or estate that would. if tins || 
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of the definition “testamentary trust” in subsection 108(1) or where the trust or estate — 
has been created by someone other than the deceased person on and as a consequence _ 
ie : arose (in this regard, see paragraph | (a) of that 
definition). Under the existing rules in the Act, where a transaction or event de- 
scribed in any of those paragraphs occurs at a particular t time, the trust or estate will 
lose its status as a testamentary trust for its entire taxation year that would otherwise 
include that time. As a result, the trust will be treated as an inter vivos trust at all 
i { nd of its last taxation year, if any, throughout which it was a testa- 
meni ary trust. As such, its first taxation year after that last taxation year nee be, 
given the definition “taxation year” in subsection 249(1), the calendar year 


New subsection 249(6) provides transitional relief for trusts or estates that lose their 
“testamentary trust” status. Under that subsection, if at a particular time after Decem- 
ber 20, 2002 a transaction or event, described in any of paragraphs (b) to (d) of the 
definition “testamentary trust” in subsection 108(1), occurs and as a result of that 
occurrence a trust or estate is not a testamentary trust, a number of special rules apply 
in determining its taxation years and fiscal periods. (Note that a trust or estate that 
fails to qualify as a testamentary trust because of paragraph (a) of the definition “tes- 
tamentary trust” will be an inter vivos trust from its creation vee) is, therefore, not in 
need of this transitional. relief. ) In particular, — 


* under paragraph 249(6)(a), the fiscal on for a phoukeuk: or property of the 
trust or estate, that woul if the Act were read without reference to subsection — 
249(6) and paragraphs (b). ‘to (d) of the definition “testamentary trust”, have in- 

__ cluded the particular time, is deemed to have ended immediately before the par- 

ticular time. Subsection 249.1(3) ensures that the next fiscal period starts at the 

icular time and subsection 249.1(1) requires that that next fiscal period end 
no later than the calendar year in which it began (i.e. the new taxation year) — _ 

/ ie is because the trust would oe have ic an inter vivos trust. 


Y/, 


: tbe taxation year of the trust or estate that w iil, if this Act were read without 

eference to this subsection and paragraphs (b) to (d) of the definition “testamen- 

wy trust’, have included the particular time is deemed to have ended immedi- 

ately before the particular time. As a result, the trust or estate maintains testa- 
mentary Jee status until the oe event occurs. 


* anew taxation year of oe ius or restate’ isd med to have started. at the particu- 


n decaniins the fiscal period for a business or property of the trust or estate 
x the particular time, the trust or estate is deemed not to have established a 
fiscal period before that time. : 


New subsection 249(6) applies after July 18, 2005. However, if a trust or estate elects 
in writing filed with the Minister of National Revenue on or before its filine-due date © 
) its taxation year in which the subs tion receives Royal Assent, it also applies to 


Trust A as Cr uted 0 On OY id as a consequence oft the death of John Smith in 2004. 
Trust A has a November (30 year-end. For its 2004 and 2005 taxation years, _ 
; Trust A s a testamentary trust. On April 1 5, 2006, Ti rust A becomes indebted toa — 

beneficia ‘y of the trust by wan of an interest. Tee loan. 


0 Exist ee of the Act 


Because of paragraph (d) of the definition | “sestameniary: trust” *, Trust A cann 
qualify as a testamentary trust at any time in its taxation year that began Decem- 
ber 1, 2005. Therefore, Trust A becomes an inter vivos trust effective | December 
1, 2005. Trust A would, as an inter vivos trust, have a December 31, 2005: year- 
_ end, with an April 1, 2006 filing-due date. . 


(ii) New Subsection 2496) 


~ Because of paragraph (d) of the definition iemanentary trust”, Ti lie cannot 
"qualify as a testamentary trust. Its taxation year that began December 1, 2005 is 
_ deemed to have ended immediately before April 15, 2006 — that 1s to say, on 
April: 14, 2006 (Assume that a reference to time in the legislation is to a day.) 
Therefore, Trust A maintains its status as a testamentary trust throughout the 
_ stub year that began on December 1, 2005 and ended on April 14, 2006, The 
trust would have 90 days from the end of that taxation year to file its return of 
income for the stub year. A new taxation year is deemed to begin April 15, 2006. 
As ‘the April 15, 2006 loan occurs in the new taxation year, Trust A is an inter 
vivos trust throughout the new taxation year, which, accordingly, will end on 
_ December 31, 2006. As a result, Trust A is able to maintain testamentary trust 
status until the time immediately before the offside event. With respect to any 
late -filing for u stub pear relief may be ailable under the erreurs in sec-— 


_ tion 220, 
Definitions [s. ba, tO noe AOR “assessment” — 248(1); “busi- 
ness” — 248(1); “calendar year’ — Interpretation Act 37(1)(a); “Canada” — 255; 


“Canadian resident partnership” — 248(1); “carry on a business in Canada”, “carry on 
business in Canada” — 253; “control” — 256(6)—(9); “corporation” — 248(1), Inter- 
pretation Act 35(1); “estate” — 104(1), 248(1); “fiscal period” — 248(1), 249(2)(b), 
249.1; “foreign affiliate’ —95(1), 248(1); “individual”, “Minister”, “person” — 
248(1); “month” — Interpretation Act 35(1); “property” — 248(1); “taxation year’ — 
249: “testamentary trust” — 108(1), 248(1); “trust? —104(1), 248(1), (3). 
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S. 249.1(1) 


249.1 (1) Definition of “fiscal period” — For the purposes of 
this Act, a “fiscal period” of a business or a property of a person or 
partnership means the period for which the person’s or partner- 
ship’s accounts in respect of the business or property are made up 
for purposes of assessment under this Act, but no fiscal period may 
end 


(a) in the case of a corporation, more than 53 weeks after the 
period began, 


(b) in the case of 


(i) an individual (other than an individual to whom section 
149 or 149.1 applies or a testamentary trust), 


(i.1) a fiscal period of an inter vivos trust (other than a fiscal 
period to which paragraph 132.11(1)(c) applies), 


(ii) a partnership of which 


(A) an individual (other than a testamentary trust or an 
individual to whom section 149 or 149.1 applies), 


(B) a professional corporation, or 
(C) a partnership to which this subparagraph applies, 


would, if the fiscal period ended at the end of the calendar 
year in which the period began, be a member of the partner- 
ship in the period, or 


(iii) a professional corporation that would, if the fiscal period 
ended at the end of the calendar year in which the period 
began, be in the period a member of a partnership to which 
subparagraph (ii) applies, 
after the end of the calendar year in which the period began un- 
less, in the case of a business, the business is not carried on in 
Canada, is a prescribed business or is carried on by a prescribed 
person or partnership, 


Proposed Amendment — 249.1(1)(b) closing words 


after the end of the calendar year in which the period began 
unless, in the case of a business, the business is not carried on 
in Canada, 


Application: The October 31, 2011 draft legislation, s. 57, will amend the closing 
words of para. 249.1(1)(b) to read as above, applicable to fiscal periods that begin 
after Royal Assent. 


Technical Notes: Subsection 249.1(1) provides the definition “fiscal period” for 
the purposes of the Act. Paragraph 249.1(1)(b) provides restrictions on the timing of 
fiscal periods of certain individuals, trusts, partnerships and professional corporations 
(other than the fiscal period of a business not carried on in Canada or a business that 
is a prescribed business or is carried on by a prescribed person or partnership). Para- 
graph 249.1(1)(b) is intended to ensure that certain businesses will have a fiscal pe- 
riod end at the end of the calendar year. 

The exception in paragraph 249.1(1)(b) for a business that “is a prescribed business 
or is carried on by a prescribed person or partnership” is repealed. 


(c) in the case of a partnership (other than a partnership to which 
subparagraph (b)(ii) or subsection (9) applies) that is a member 
of a partnership or has a member that is a partnership, after the 
end of the calendar year in which it began, if at the end of the 
calendar year 


(i) a corporation has a significant interest, as defined in sec- 
tion 34.2, in the partnership, 


(ii) the partnership is a member of another partnership in 
which a corporation has a significant interest as defined in 
section 34.2, 


(ii) a membership interest in the partnership is held directly, 
or indirectly through one or more partnerships, by a partner- 
ship described in subparagraph (i) or (ii), or 


(iv) the partnership holds directly, or indirectly through one 
or more partnerships, a membership interest in a partnership 
described in any of subparagraphs (i) to (iii), or 
(d) in any other case, more than 12 months after the period 
began, 


and, for the purpose of this subsection, the activities of a person to 
whom section 149 or 149.1 applies are deemed to be a business. 
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Related Provisions: 25(1) — Optional continuation of year-end after disposing of 
business; 34.1—34.3 — Partnership stub period income inclusion where partnership and 
partner year-ends do not match; 96(1.01) —Income allocation to former partner; 
96(1.1) — Allocation of share of income to retiring partner; 99(2) — Optional continu- 
ation of original year-end of partnership that ceases to exist; 128.1(4)(a.1) — Deemed 
end of fiscal period (FP) on emigration; 249(2)(b) — Reference to FP ending in a taxa- 
tion year; 249(3)(b) — Deemed end of FP where FP exceeds 365 days; 249.1(2), (3) — 
Interpretation; 249.1(4), (5) — Election for non-calendar year-end; 249.1(8)-(11) — 
Partnership — election to align fiscal period with corporate partner. 
History: Para. 249.1(1)(c) amended, para. (d) added, by 2011, c. 24, subsec. 73(1), 
applicable to 2011 et seg. Para. (c) formerly read: 

(c) in any other case, more than 12 months after the period began, 
The closing words of para. 249.1(1)(b) amended by 2001, c. 17, s. 189, applicable to 
fiscal periods that begin after 1994. The closing words formerly read: 


after the end of the calendar year in which the period began unless, in the case 
of a business, the business is not carried on in Canada or is a prescribed business, 
and 


Subpara. 249.1(1)(b)(i) amended, and subpara. (i.1) added, by 1999, c. 22, s. 81, appli- 
cable to fiscal periods that begin after December 15, 1997. Subpara. (i) formerly read: 


(i) an individual (other than a testamentary trust or an individual to whom sec- 
tion 149 or 149.1 applies), 
Selected Cases [subsec. 249.1(1)]: Cho'v. R., [2000] 2 C.T.C. 2714 (TCC) 
(Provision applies to businesses started before end of 1994). 
Regulations: 8901 (Gaz Métropolitain LP is prescribed partnership for closing words 
of 249,1(1)(b)). 
I.T. Technical News: 8 (bankrupt corporation — change of fiscal period). 
CRA Audit Manual: 27.25.2: Individuals — business fiscal periods. 


(2) Not a member of a partnership — For the purpose of sub- 
paragraph (1)(b)(ii) and subsection (4), a person or partnership that 
would not have a share of any income or loss of a partnership for a 
fiscal period of the partnership, if the period ended at the end of the 
calendar year in which the period began, is deemed not to be a 
member of the partnership in that fiscal period. 


Related Provisions: 96(1.01) — Income allocation to former partner. 


(3) Subsequent fiscal periods — Where a fiscal period of a 
business or a property of a person or partnership ends at any time, 
the subsequent fiscal period, if any, of the business or property of 
the person or partnership is deemed to begin immediately after that 
time. 


(4) Alternative method — Paragraph (1)(b) does not apply to a 
fiscal period of a business carried on, throughout the period of time 
that began at the beginning of the fiscal period and ended at the end 
of the calendar year in which the fiscal period began, 


(a) by an individual (otherwise than as a member of a partner- 
ship), or 


(b) by an individual as a member of a partnership, where 
throughout that period 


(i) each member of the partnership is an individual, and 
(ii) the partnership is not a member of another partnership, 
where 
(c) in the case of an individual 
(i) who is referred to in paragraph (a), or 


(ii) who is a member of a partnership no member of which is 
a testamentary trust, 


an election in prescribed form to have paragraph (1)(b) not apply 
is filed with the Minister by the individual on or before the indi- 
vidual’s filing-due date, and with the individual’s return of in- 
come under Part I, for the taxation year that includes the first 
day of the first fiscal period of the business that begins after 
1994, and 


(d) in the case of an individual who is a member of a partnership 
a member of which is a testamentary trust, an election in pre- 
scribed form to have paragraph (1)(b) not apply is filed with the 
Minister by the individual on or before the earliest of the filing- 
due dates of the members of the partnership for a taxation year 
that includes the first day of the first fiscal period of the business 
that begins after 1994. 
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Related Provisions: 34.1(1) — Additional income adjustment where election made; 
96(1.01) — Income allocation, to former partner; 96(1.1) — Allocation of. share. of in- 
come to retiring partner; 96(3) — Election by members of partnership; 249.1(5) — Al- 
ternative method not applicable to tax shelter; 249.1(6) — Revocation of election; Reg. 
600(b.1) — Late filing of election by January 31, 1998. 


(5) Alternative method not applicable to tax shelter invest- 
ments — Subsection (4) does not apply to a particular. fiscal. pe- 
riod of a business where, in a preceding fiscal period or,throughout 
the period of time that began at the beginning of the particular pe- 
riod and ended at the end of the calendar year in which the particu- 
lar period began, the expenditures made in the course of carrying on 
the business were primarily the cost or capital cost of tax shelter 
investments (as defined in subsection 143.2(1)). 


History: Subsec. 249,1(5) amended by 1998, c. 19, s. 240, applicable to fiscal periods 
that begin after 1994. Subsec.'249.1(5) formerly read: : 


(5) Alternative method not applicable to tax shelter — Subsection (4) does 
not apply to a particular fiscal period of a business where, in a preceding fiscal | 
period or throughout the period of time that began at the beginning of the partic- 

ular period and ended at the end of the calendar year, in which the particular 
period began, the expenditures made in the course of carrying on the business 
were primarily the cost or capital cost of tax shelters (within the meaning as- 
signed by subsection 237.1(1)). 


(6) Revocation of election — Subsection (4) does not apply to 
fiscal periods of a business carried on by an individual that begin 
after the beginning of a particular taxation year of the individual 
where 


(a) an election in prescribed form to revoke an election filed 
under subsection (4) in respect of the business is filed with the 
Minister; and 


(b) the election to revoke is filed 
(i) in the case of an individual 
(A) who is not a member of a partnership, or 


(B) who is a member of a partnership no member of 
which is a testamentary trust, 


by the individual on or before the individual’s filing-due date, 
and with ‘the individual’s return of income under Part I; for the 
particular taxation year, and 


(ii) in [the] case of an individual who is a member of a part- 
nership a member of which is a testamentary trust, by the 
individual on or before the earliest of the filing-due dates, of 
the members of the partnership for a taxation year that in- 
cludes the first day of the first fiscal. period of the, business 
that begins after the beginning of the particular year. 


Related Provisions: 96(3)— Election by members of partnership. 


(7) Change of fiscal period — No change in the time. when a 
fiscal period ends may be made for the purposes of this Act without 
the concurrence of the Minister. 

Related Provisions: 87(2)(j.91), (qq) — Change in fiscal period after amalgamation; 
149(10)(a) — Change in’ fiscal period on becoming or ceasing to’ be exempt; 
249(4)(d) — Change in fiscal period allowed after change in control of corporation, 
249.1(8)-(11) — Partnership can change fiscal period to align with corporate partner. 


Interpretation Bulletins: IT-179R: Change of fiscal period. 


Registered Charities Newsletters: 5 (how can you get the Department's permis- 
sion to change your charity’s fiscal period?). 


(8) Single-tier fiscal period alignment — The members of a 
partnership that has a fiscal period that begins before March 22, 
2011 and that would, if this Act were read without reference to this 
subsection and subsection (10), end on a day after March 22, 2011, 
may elect to end that fiscal period on a particular day that is before 
the day on which the fiscal period would otherwise end (in this sub- 
section and subsection (10) referred to asa “‘single-tier alignment 
election”) if 


(a) each member of the partnership is, on the particular day, a 
corporation that is nota professional corporation; 


(b) the partnership is not, on the particular day, a member of 
another partnership; 


S. 249.1(10)(a) 


(c) at least one member of the partnership is, on the particular 
day, a corporation that has a significant interest, as defined in 
section 34.2, in the partnership; Se 


(d) at least one member of the partnership referred to in para- 
graph (c) has a taxation year that ends on a day that differs from 
the day on which the fiscal period of the partnership would end 
if this Act were read without reference to this subsection and 
subsection (10); 


_(e) the particular day is after March 22, 2011 and no later than 
the latest day that is the last day of the first taxation year that 
ends after March 22, 2011 of any corporation that has been a 
member of the partnership continuously since March 21, 2011; 
and 


(f) subsection (10) applies to the single-tier alignment election. 


Related Provisions; 34.2(1)‘‘single-tier alignment’ — Alignment under 249,1(8); 
249.1(10) — Conditions requirement for alignment. 


History: Subsec. 249.1(8) added by 2011, c. 24, subsec. 73(2), applicable to 2011 et 
seq. 


(9). Multi-tier. fiscal. period alignment — one-time ; elec- 
tion — The members of a partnership to which paragraph (1)(c) 
would apply if it were read without reference to this subsection may 
elect (in this subsection and subsections (10) and (11) referred to as 
a “multi-tier alignment election”) to end_a fiscal period of the part; 
nership on a particular day if 


(a) as a. consequence of the multi-tier alignment, election, the fis- 
cal period of the partnership, and of each other partnership de- 
scribed in relation to the partnership by any of subparagraph 
(1)(c)(ii) to (iv), ends on the particular day; 


(b) the particular day is before March 22, 2012; and 


(c) subsection (10) applies to the multi-tier alignment election. 


Related Provisions: '34.2(1)“multi-tier alignment” — Alignment under 249.1(9); 
249.1(10) — Conditions requirement for alignment; 249.1(11) — Deemed imnulti-tier 
alignment election for 2011. 

History: Subsec. 249.1(9) added by 2011, c. 24, subsec. 73(2), applicable to 2011 et 
seq. 


(10) Conditions to align a partnership fiscal period — This 
subsection applies to a single-tier alignment election or a multi-tier 
alignment election, as the case may be, for a partnership if 


(a) the election is filed in writing and.in prescribed form with the 
Minister 


(i) in the case of a single-tier alignment election, by a corpo- 
ration that is a member of the partnership on. or before the 
day that is the earliest filing-due date of any corporation that 
is a member of the partnership for its first taxation year end- 
ing after March 22, 2011, and 
(ii) in the case of a multi-tier alignment election, 
(A) by a corporation that is a member of the partnership, 
or of a partnership described in relation to the partnership 
by any of subparagraphs (1)(c)(ii) to (iv), and 
(B) on or before the day that is the earliest filing-due date 
of any corporation that is a member of a partnership re- 
ferred to in clause (A) for the first taxation year of the 
corporation ending after March 22, 2011; 


"Proposed Amendment — 249.1(10)(a)(), (i) — 
Extension of alignment election filing deadline 
Dept. f Finance news release 2011-138, Dec. 16, 2011: Minister 


Finance 


Y e, today announced the Government's 
i th to file an alignment election for corporate partnerships 
e partnership deferral rules, = a 

: ship tax deferral rules allow corporate partners to elect to align 
the fiscal period of their partnership with the taxation year of one of the corporate 
partners or, in the case of a tiered-partnership structure, to a common fiscal period for 
all partnerships in the structure. The time period provided in the Keeping Canada’s 
Economy and Jobs Growing Act [2011 Budget second bill — ed.} for filing this elec- 
tion means that some corporate partners would have had to file the election as early as 
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The Government intends to recommend a change that treats late alignment elections as 
having been filed on time if the election is filed on or before January 31, 2012. 

In addition, the Government will recomm nd that paragraph 249.1(9)(b) of the Income 
Tax Act be clarified to r ar “2012” 
“2012” in English, but erroneously reads “2011” 
For further information, media may contact: Ma 
Office of the Minister of Finance, 613-996-78 
partment of Finance, 613-996-8080, 


in French — e . 
nn Dewey-Plante, Press Se 
; Jack Aubry, Med: a Relati 


retary, 


ns, De- 


(b) as a consequence of the election, the fiscal period of each 
partnership to which the election applies is 12 months or less: 


(c) the election was made by a corporation that has the authority 
to act for the members of the partnership and each member of 
any other partnership described in relation to the partnership in 
subparagraph (1)(c)(ii) to (iv); and 
(d) no other election is filed with the Minister to end the fiscal 
period of the partnership, or of any other partnership described 
in relation to the partnership in subparagraph (1)(c)(ii) to (iv), on 
a day other than the particular day referred to in subsection (8) 
or (9), as the case may be. 
Related Provisions: 249.1(8) — Single-tier fiscal period alignment; 249:1(9) — 
Multi-tier fiscal period alignment. 


History: Subsec. 249.1(10) added by 2011, c. 24, subsec. 73(2), applicable to 2011 et 
seq. 


(11) Deemed multi-tier alignment election — For the pur- 
poses of this Act, if paragraph (1)(c) applies to end the fiscal period 
of a partnership on December 31, 2011, a multi-tier alignment elec- 
tion under subsection (9) is deemed to have been made to end the 
fiscal period of the partnership on December 31, 2011. 

Related Provisions: 34.2(1)“multi-tier alignment” — Alignment under 249.1(11). 
History: Subsec. 249.1(11) added by 2011, c. 24, subsec. 73(2), applicable to 2011 et 
seq. 

History [s. 249.1]: S. 249.1 added by 1996, c. 21, s. 61, applicable to fiscal periods 
that begin after 1994. 

Definitions [s. 249.1]: “business” — 248(1); “calendar year” — Interpretation Act 
37(1)(a); “Canada” — 255; “carried on in Canada” — 253: “corporation” — 248(1), 
Interpretation Act 35(1); “filing-due date” — 150(1), 248(1); “individual” — 248(1); 
“member” — of partnership 249.1(2); “Minister” — 248(1); “month” — Interpretation 
Act 35(1); “person”, “prescribed”, “professional. corporation”, “property” — 248(1); 
“taxation year” — 249: “testamentary trust” — 108(1), 248(1); “writing” — Jnterpre- 
tation Act 35(1). 


250. (1) Person deemed resident — For the purposes of this 
Act, a person shall, subject to subsection (2), be deemed to have 
been resident in Canada throughout a taxation year if the person 


(a) sojourned in Canada in the year for a period of, or periods 
the total of which is, 183 days or more; 


(b) was, at any time in the year, a member of the Canadian 
Forces; 


(c) was, at any time in the year, 


(i) an ambassador, minister, high commissioner, officer or 
servant of Canada, or 


(ii) an agent-general, officer or servant of a province, 


and was resident in Canada immediately prior to appointment or 
employment by Canada or the province or received representa- 
tion allowances in respect of the year; 


(d) performed services, at any time in the year, in a country 
other than Canada under a prescribed international development 
assistance program of the Government of Canada and was resi- 
dent in Canada at any time in the 3 month period preceding the 
day on which those services commenced: 


(d.1) was, at any time in the year, a member of the overseas 
Canadian Forces school staff who filed his or her return for the 
year on the basis that the person was resident in Canada 
throughout the period during which the person was such a 
member; 


(e) [Repealed] 


(f) was at any time in the year a child of, and dependent for 
support on, an individual to whom paragraph (b), (c), (d) or (d.1) 


refer to the year “2012” rather than “2011”. [It already reads 


Income Tax Act 


applies and the person’s income for the year did not exceed the 
amount used under paragraph (c) of the description of B in sub- 
section 118(1) for the year; 


(g) was at any time in the year, under an agreement or a conven- 
tion with one or more other countries that has the force of law in 
Canada, entitled to an exemption from an income tax otherwise 
payable in any of those countries in respect of income from any 
source (unless all or substantially all of the person’s income 
from all sources was not so exempt), because at that time the 
person was related to or a member of the family of an individual 
(other than a trust) who was resident in Canada. 


Related Provisions: 6(1)(b)(ii), (iii) — No tax on certain allowances to deemed 
residents; 14(8) — Deemed residence in Canada for cumulative eligible capital recap- 
ture; 64.1 — Application to deemed resident; 94(1)(c)(i) [to be repealed], 94(3)(a) 
[proposed] — Non-resident trust deemed resident in Canada for certain purposes; 94(5) 
[proposed] — Trust deemed to cease being resident in Canada; 110.6(5) — Deemed 
residence in Canada for capital gains exemption: 115(2) — Certain persons deemed 
employed in Canada; 118.5(2) — Tuition credit — application to deemed residents; 
120(1) — Federal surtax on non-resident’s income not earned in a province; 
138.1(1)(c)(ii) — Insurer deemed resident in Canada in respect of segregated fund pro- 
perty used in Canada; 214(13)(a) — Regulations deeming person resident in Canada 
for purposes of Part XIII; 250(3)— “Resident” includes ordinarily resident; 
250(6.1) — Deemed residence of trust that ceases to exist; Reg. 2600-2607 — Indivi- 
dual deemed resident in a province; Canada-U.S. Tax Treaty:Art. [V:5 — Residence of 
government employee working in the other country. 


History: Para, 250(1)(f) amended by 2000, c. 19, s. 68, applicable to 1999 et seg. 
except that, in its application to the 1999 taxation year, the reference to “the amount 
used under paragraph (c) of the description of B in subsection 118(1) for the year” shall 
be read as a reference to “$7,044”, Para. 250(1)(f) formerly read: 


(f) was at any time in the year a child of, and dependent for support on, an indi- 
vidual to whom paragraph (b), (c), (d) or (d.1) applies and the person’s income 
for the year did not exceed the total of $500 and the amount used under para- 
graph (c) of the description of B in subsection 118(1) for the year; or 


Para. 250(1)(e) repealed by 1999, c. 22, subsec. 82(1), applicable after February 23, 
1998 except that, where 


(a) any person would, but for para. 250(1)(e), 
(i) have been non-resident at any time before February 24, 1998, and 


(ii) not have become resident in Canada after that time and before February 24, 
1998, and 


(b) the person does not elect in writing filed with the Minister of National Revenue 
with the person’s return of income under Part I of the Act for the 1998 taxation 
year to have the repeal of para. (e) apply after February 23, 1998, 


the repeal of para. (e) does not apply in respect of the person before the first time after 
February 23, 1998 that the person would, but for para. 250(1)(e), cease to be resident in 
Canada. Para. 250(1)(e) formerly read: 


(€) was resident in Canada in any previous year and was, at any time in the year, 
the spouse of a person described in paragraph (b), (c), (d) or (d.1) living with that 
person; 


Para. 250(1)(f) amended by the said c. 22, subsec. 82(2), applicable to 1998 et seq. 
Para. (f) formerly read: 


(f) was at any time in the year a child of, and dependent for support on, an indi- 
vidual to whom paragraph (b), (c), (d) or (d.1) applies and the person’s income 
for the year did not exceed the amount used for the year under paragraph (c) of 
the description of B in subsection 118(1). 


Para. 250(1)(g) added by the said c. 22, subsec, 82(3), applicable after February 23, 
1998. 


Para. 250(1)(f) substituted by 1994, c. 21, subsec. 111(1), applicable to 1993 ef seg. 
That subsec. formerly read: 


(f) was at any time in the year a child of an individual described in paragraph (b), 
(c), (d) or (d.1) and the person’s income for the year did not exceed the amount 
used under paragraph (c) of the description of B in subsection 118(1) for the 
year. 


Para. 250(1)(f) substituted by 1994, c. 7, Sch. VII (1992, c. 48), s, 22, applicable to 
1993 et seq. Para. (f) formerly read: 


(f) was at any time in the year a child of a person described in paragraph (b), (c), 
(d) or (d.1) and a dependant, as described in paragraph 118(1)(d), of that person. 


Selected Cases [subsec. 250(1)]: Gardner v. R., [2002] 1 C.T.C. 302 (FCA) (Tax 
Court has no jurisdiction to determine Ontario residence and amount of Ontario taxes); 
Naud v. MNR, [1993] 1 C.T.C. 2008 (TCC) (Provision which deems foreign taxpayer 
resident in Canada under certain circumstances does not preclude such taxpayer being 
resident in a given province; Minister not required to reimburse source deductions 
under Quebec Act); Griffiths v. R., [1978] C.T.C. 372 (FCTD) (Retaining investments 
and boat registration in Canada not incompatible with severing Canadian residential 
ties); Strachan v. R., [1973] C.T.C. 416 (FCTD) (Crown employee resident between 
1963 and 1971 remained resident after transfer to India), iy 
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Regulations: 3400 (prescribed international ‘development assistance program, for 
250(1)(d)). 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (remission to certain individuals linked with Quebec but not resident in a 
province on ‘the last day of the’ year). 


Interpretation Bulletins: IT-91R4: Employment at special work sites or remote 
work locations; IT-106R3: Crown corporation employees abroad; IT-178R3: Moving 
expenses; IT-221R3: Determination of an individual’s residence status; IT-447: Resi- 
dence of trust or estate; IT-451R: Deemed disposition and acquisition on ceasing to be 
or becoming’ resident in Canada; IT-513R: Personal tax credits; IT-516R2: Tuition tax 
credit. 

1.T. Technical News: 38 (control of corporation owned by income trust — impact of 
change in trustees). 

CRA Audit Manual: 10.11.13: Consultation and referrals regarding non-residents, 
15.4.0: Residency. 


Forms: NR73: Determination of residency status (leaving Canada); NR74: Determina- 
tion of residency status (entering Canada). 


(2) Idem — Where at any time in a taxation year a person de- 
scribed in paragraph (1)(b), (c) or (d) ceases to be a person so de- 
scribed, or a person described in paragraph (1)(d.1) ceases to be a 
member of the overseas Canadian Forces school staff, that person 
shall be deemed to have been resident in Canada throughout the 
part of the year preceding that time and the spouse or common-law 
partner and child of that person who by reason of paragraph (1)(e) 
or (f) would, but for this subsection, be deemed to have been resi- 
dent in Canada throughout the year shall be deemed to have been 
resident in Canada throughout that part of the year. 

History: Subsec. 250(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seg., in force July: 31, 2000. 
See also’ the transitional ‘rules reproduced. in the History to 248(1)‘*common-law 
partner”. 


(3) Ordinarily resident — In this Act, a reference to a person res- 
ident in Canada includes a person who was at the relevant time or- 
dinarily resident in Canada. 

Selected Cases [subsec. 250(3)]: Harris-Eze, v. R:, [2002] 1 C.T.C. 2174 (TCC) 
(Indicia of taxpayer’s attachments to Canada insufficient to result in being “ordinarily 
resident”); McFadyen v. R., [2000] 4 C.T.C. 2573 (TCC) (Proof of foreign residence 
provided by foreign government given little weight); Erikson y. R., [1975] C.T.C. 624 
(FCTD) (Resident between 1958 and 1969 broke residential ties in 1970 despite keep- 
ing assets in Canada and returning during summer to visit children living with ex-wife); 
R. y. Reeder, [1975] C.T.C: 256 (FCTD) (Resident and employee of Canadian subsidi- 
ary of foreign company abroad 246 days for training remained resident); Schujahn v. 
MNR, [1962] C.T.C. 364 (Exch.) (Intention not relevant; residence is question of fact). 


Interpretation Bulletins: IT-221R3: Determination of .a individual’s residence 
status. 


(4) Corporation deemed _ resident — For the purposes of this 
Act, a corporation shall be deemed to have been resident in Canada 
throughout a taxation year if 


(a) in the case of a corporation incorporated after April 26, 1965, 
it was incorporated. in Canada; 


(b) in the case of a corporation that 
(i) was incorporated before April 9, 1959, 


(ii) was, on June 18, 1971, a foreign business corporation 
(within the meaning of section 71 of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it 
read in its application to the 1971 taxation year) that was 
controlled by a corporation resident in Canada, 


(iii) throughout thé 10 year period ending on June 18, 1971, 
carried on business in any one particular country other than 
Canada, and 

(iv) during the period referred to in subparagraph (iii), paid 
dividends to its shareholders resident in Canada on ‘which its 
shareholders paid tax to the government of the country re- 
ferred to in that subparagraph, 


it was incorporated in Canada and, at any time in the taxation 
year or at any time in any preceding taxation year commencing 
after 1971, it was resident in Canada or carried on business in 
Canada; and 


(c) in the case of a’ corporation incorporated before April 27, 
1965 (other than a corporation to which subparagraphs (b)(4) to 


S. 250(5.1)(a) 


(iv) apply), it was incorporated in Canada and, at any time in the 
taxation year or at any time in any preceding taxation year of the 
corporation ending after April 26, 1965, it was resident in Can- 
ada or carried on business in Canada. 


Related Provisions: 126(1.1)(a) — Authorized foreign bank deemed resident in 
Canada for foreign tax credit purposes; 128.2 — Predecessor corporations take on resi- 
dence’ status of amalgamated corporation; 212(13.3)— Authorized foreign bank 
deemed resident ‘in Canada for withholding tax purposes; 214(13)(a) — Regulations 
deeming person resident in Canada for purposes of Part XIII; 250(5) — Corporation 
deemed not resident; 250(5.1) —- Continuance outside Canada; 256(6), (6.1) —Mean- 
ing of “controlled”. 


Selected Cases [subsec. 250(4)]: R. v. Gurd’s Products Co. Ltd.; [1985] 2 C.T.C. 
85. (FCA); leave to appeal to SCC refused (1985), 64 N.R: 156 (note), (sub nom. 
Gurd’s Products ‘Co.\v. MNR). (Canadian subsidiary through which U.S. parent con- 
ducted business with Iraq held carrying on business in Canada and deemed resident); 
Birmount Holdings Ltd. y. R., [1978] C.T,.C..358. (FCA) (Company carrying on busi- 
ness in Canada where acquisition and disposition of real estate held adventure in nature 
of trade). 


1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition.on ceasing 
to be or becoming resident in Canada. 


CRA Audit Manual: 15.4.0: Residency. 


(5) Deemed non-resident — Notwithstanding any. other provi- 
sion of this Act (other than paragraph 126(1.1)(a)), a person. is 
deemed not to be resident in Canada at a time if, at that time, the 
person would, but for this subsection and any tax treaty, be resident 
in Canada for the purposes of this Act but is, under a tax treaty with 
another country, resident in the other country and not resident in 
Canada. 


Related Provisions: 128.1(4) — Corporation becoming non-resident; 219.1 — Tax 
payable when corporation becomes non-resident; Canada-U.S. Tax Treaty:Art. rVe2, 
Canada-U.K: Tax Treaty:Art. 4:2 — Treaty tie-breaker rules. 


History: Subsec. 250(5) amended by 2001, c. 17, subsec. 190(1), applicable after June 
27, 1999, except that if on February 24, 1998 an individual who. would, but for a tax 
treaty (within the meaning assigned by subsection 248(1)), be resident in Canada for 
the purposes of the Act is, under the tax treaty, resident in another country, the subsec. 
as amended does not apply to the individual until the first time after June 27, 1999 at 
which the individual becomes, under a tax treaty, resident in a country other than Can- 
ada. Subsec. 250(5) formerly read: 


(5) Notwithstanding any other provision of this Act, a person is deemed not to be 
resident in Canada at a time if, at that time, the person would, but for this subsec- 
tion and any tax treaty, be resident in Canada for the purposes of this Act but is, 
under a tax treaty, with another country, resident in the other country and not 
resident in Canada. 


Subsec. 250(5) amended by 1999, c. 22, subsec. 82(4), applicable (as amended by 
2001, c. 17, s. 253) after February 24, 1998 except that, if on that day an individual 
who would, but for a tax treaty (as defined in subsec. 248(1)), be resident in Canada for 
the purposes of the Income Tax Act is, under the tax treaty, resident in another country, 
the amendment does not apply. to. the individual until the first time after February 24, 
1998 at which the individual becomes, under a tax treaty, resident in a country other 
than Canada: The subsec. formerly read: 
(5) Corporation deemed not resident — Notwithstanding subsection (4), for 
the purposes of this Act, a corporation, other than a prescribed corporation, shall 
be deemed to be not resident in Canada at any time if, by virtue of an agreement 
or convention between the Government of Canada and the government of an- 
other country that has the force of law in Canada, it would at that time, if it had 
income from a source outside Canada, ‘not be subject to tax on that income under 
Part I. 


Selected Cases [subsec. 250(5)]: Salt v. R., [2007] 3 C.T.C. 2255 (TCC) (Non- 
residence even where some key indicators suggested otherwise). 


Regulations: No prescribed corporations to date. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


(5.1) Continued corporation — Where a corporation is at any 
time (in this subsection referred to as the “time of continuation”) 
granted articles of continuance (or similar constitutional docu- 
ments) in a particular jurisdiction, the corporation shall 


(a) for the purposes of applying this Act (other than subsection 
(4)) in respect of all times from the time of continuation until the 
time, if any, of continuation’in a different jurisdiction, be 
deemed to have been incorporated in the particular jurisdiction 
and not to have’been incorporated in any other jurisdiction; and 
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(b) for the purpose of applying subsection (4) in respect of all 


times from the.time of continuation until the time, if any, of con- | 


tinuation in a different jurisdiction, be deemed to have been in- 

corporated in the particular jurisdiction at the time of continua- 

tion and not to have been incorporated in any other jurisdiction. 
Related Provisions: 54‘superficial loss”(c) — Non-application of superficial loss 
rule where corporation has elected for 250(5.1) to apply before 1993; 88.1 — Repeal of 
88.1 before 1993 where corporation so elects; 219.1 — Tax on corporate emigration; 
Canada-U.S. Tax Treaty:Art. IV:3 — Continuation in. other jurisdictions. 


History: Subsec. 250(5.1) added by 1994, c. 21, subsec. 111(2), applicable to 


(a) a corporation that was at any time before 1993 granted articles of continuance _ 


or similar constitutional documents in a jurisdiction and that elects; by notifying 
Revenue Canada in writing before the end of December 1994, to have subsec. 
250(5.1) apply to those articles or other documents, from the time at which the 
corporation was granted those articles or other documents, and 


(b) a corporation with respect to articles of continuance or similar Constitutional 
documents granted after 1992, except where 
(i) the articles or other documents were granted before July 1994, 


(ii) arrangements, evidenced in writing, for obtaining the articles or other doc- 
uments were substantially advanced before December 21; 1992, and 


(iii) the corporation elects, by notifying Revenue Canada in writing before the 
end of December 1994, to have subsec, 250(5.1) not apply, 


and, notwithstanding subsections 152(4) to (5), such assessments and determinations in 
respect of any taxation year shall be made as are necessary to give effect to elections 
made under paragraph (a). 

Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


(6) Residence of international shipping corporation — For 
the purposes of this Act, a corporation that was incorporated or oth- 
erwise formed under the laws of a country other than Canada or of a 
state, province or other political subdivision of such a country shall 
be deemed to be resident in that country throughout a taxation year 
and not to be resident in Canada at any time in the year, where 


(a) the corporation 


(i) has as its principal business in the year the operation of 
ships that are used primarily in transporting passengers or 
goods in international traffic (determined on the assumption 
that the corporation is non-resident and that, except where 
paragraph (c) of the definition “international traffic” in sub- 
section 248(1) applies, any port or other place on the Great 
Lakes or St. Lawrence River is in Canada), or 


(ii) holds throughout the year shares of one or more other 
corporations, each of which 


(A) is a subsidiary wholly-owned corporation of the cor- 
poration as defined by subsection 87(1.4), and 


(B) is deemed by this subsection to be resident in a coun- 
try other than Canada throughout the year, 


and at no time in the year is the total.of the cost amounts to 
the corporation of all those shares less than 50% of the total 
of the cost amounts to it of all its property; 


(b) all or substantially all of the corporation’s gross revenue for 
the year consists of 


(i) gross revenue from the operation of ships in transporting 
passengers or goods in that international traffic, 


(ii) dividends from one or more other corporations each of 
which 


(A) is a subsidiary wholly-owned corporation of the cor- 
poration, as defined by subsection 87(1.4), and 


(B) is deemed by this subsection to be resident in a coun- 
try other than Canada throughout each. of ‘its taxation 
years that began after February 1991 and before the last 
time at which it paid any of those dividends, or 
(iii) a combination of amounts described in subparagraph (i) 
or (ii); and 
(c) the corporation was not granted articles of continuance in 
Canada before the end of the year. 


Related Provisions: 81(1)(c) — Amounts not included in income — ship or aircraft 
of non-resident; Canada-U.S. Tax Treaty:Art. VIII — International shipping. 


Income Tax Act 


History: Paras. 250(6)(a) and (b) amended by 1998, c..19, s. 241, applicable to 1995 et 
seq. Paras. 250(6)(a) and (b) formerly read: , 

_ (a) the corporation’s principal business in the year consists of the operation of: 

_ ships that are used primarily in transporting passengers or goods in international 
traffic (determined on the assumption that the corporation is non-resident and, 
that, except where paragraph (c) of the definition “international traffic” in sub- 

“section 248(1) applies, any port or other place on the Great Lakes or St. Law- 
tence River is in Canada); . ‘ ire faxes ‘ 
_(b) all or substantially all of the corporation’s gross revenue for the year is from 
the operation of ships in transporting passengers or. goods in such international 
traffic; and be 
Subsec. 250(6) added by 1994, c..7, Sch. Il (1991, c. 49), s. 194; applicable to taxation 
years commencing after February 1991. 


(6.1) Residence of inter vivos trusts — For the purposes of 
provisions of this Act that apply to a trust for a taxation year only 
where the trust has been resident in Canada throughout the year, 
where a particular trust ceases at any time to exist and the particular 
trust was resident in Canada immediately before that time, the par- . 
ticular trust is deemed to be resident in Canada throughout the pe- 
riod that begins at that time and ends at the end of the year. 
Related Provisions: 132(6.2) — Parallel rule for mutual fund trust that ceases to 
qualify as such. . wins, 
History: Subsec. 250(6.1) added by 2001, c. 17, subsee, 190(2), applicable to 1990 et 
seq. | 

Interpretation Bulletins: IT-447: Residence of trust or estate. 


(7) [Repealed] ey: 

History; Subsec. 250(7) repealed by, 2011,.c. 24, s. 74, applicable to 2012 et seg, 
(7) Residence of a qualifying environmental trust — For the purposes of this 
Act, where a trust resident in Canada would be a qualifying environmental trust 
at any time if it were resident at that time in the province in which the site to 
which the trust relates is situated, the trust is deemed to be resident at that time in 
that province and in no other province. 

Subsec.’ 250(7) amended by 1998, c. 19, s. 67, applicable after 1995. Subsec. 250(7) 

formerly read: 

(7) Residence of a mining reclamation trust — For the purposes of this Act, 
where a trust resident in Canada would bea mining reclamation trust at any time 
if it were resident at that time in the province in which the mine to which the 
trust relates is situated, the trust shall be deemed to be resident at that time in that 
province and in no other province. | 


Subsec. 250(7) added by 1995, c. 3, s. 54, applicable after 1993. 
Selected Cases [s. 250]: Dixon v. R., (2001] 3 C.T.C. 205 (FCA) (Taxpayer 
returning to become ordinarily resident is not “sojourner”), 


Definitions [s. 250]: “amount”, “business” —248( 1); “Canada” — 255, Interpreta- 
tion Act 35(1); “carried on business in Canada” — 253; “child” — 252(1); “common- 
law partner” — 248(1); “controlled” — 256(6), (6.1): “corporation”, “employment”, 
“gross revenue” — 248(1); “incorporated in Canada” —248(1)“corporation incorpo- 
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rated in Canada”; “individual”, “international traffic”, “non-resident , Overseas Cana- 
dian Forces school staff”, “person”, “prescribed” — 248(1); “province” — Interpreta- 
tion Act 35(1); “qualifying environmental trust” — 248(1); “related” — 251(2)-(6); 
“servant” — 248(1)“employment”; “subsidiary wholly-owned corporation” — 87(1.4), 
248(1); “tax treaty” — 248(1); “taxation year” — 249; “trust” — 104(1), 248(1), (3). 


250.1 Non-resident person’s taxation year and income — 
For greater certainty, unless the context requires otherwise 
(a) a taxation year of a non-resident person shall be determined, 
except as otherwise permitted by the Minister, in the same man- 
ner_.as the taxation year of a person resident in Canada; and 
(b) a person for whom income for a taxation year is determined 
in accordance with this Act includes a non-resident person. 


Related Provisions: 2(3)— Tax on taxable income earned in Canada) of non- 
resident, 115(1) — Calculation of taxable income earned in Canada of non-resident. 


History: S. 250.1 added by 2001, c, 17, s. 191, applicable after December 17, 1999. 


Definitions [s. 250.1]: “Minister”, “non-resident”, “‘person’” — 248(1); “resident in 
Canada” — 250; “taxation year” — 249. 


251. (1) Arm’s length — For the purposes of this Act, 
(a) related persons shall be deemed not to deal with each other at 
arm’s length; ; 
(b) a taxpayer and a personal trust (other than a trust described 
in any of paragraphs (a) to (e.1) of the definition “trust” in sub- 
section 108(1)) are deemed not to deal with each other at,arm’s 
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_ length if the taxpayer, or any person not dealing-at arm’s length 
with the taxpayer, would be beneficially interested in the trust if 
subsection 248(25) were read without reference to subclauses 
248(25)(b)(iii)(A)(ID: to (IV); and 

(c) where paragraph (b) does not apply, it is a question of fact 
whether persons not related to each other are at a particular time 
dealing with each other at.arm’s length. 


eo 


Related Provisions: 7(1.11) — Whether mutual fund trust at arm’s length with 
corporation -for' purposes‘ of stock option rules;) 55(4)— Arm’s ‘length dealings; 
55(5)(e) — Siblings deemed to deal at arm’s length for purposes of s. 55; 66(17) — 
Non-arm’s length partnerships; 84.1(2)(b), (d) —Non-arm’s length sale of shares, 
88(1)(d.2) — Whether parties dealing at arm’s length for bump of cost base of property 
on windup of corporation; 95(2.1) — Whether taxpayer dealing with foreign affiliate at 
arm’s length for certain purposes; 107.4(4) — Certain dispositions by trust deemed not 
at arm’s length; 143.2(14) — Parties deemed not dealing at arm’s length for tax shelter 
cost calculation where information located outside Canada; 212.1(3)(c) — Non-arm’s 
length sales of shares by non-residents; 247 — Calculation of profit on non-arm’s 
length transactions with non-residents (transfer pricing), 248(25) — Meaning of “bene- 
ficially interested”; 260(10) [proposed 260(9.1)] — Securities lending arrangement — 
deemed non-arm’s length for Part XIII tax; Reg. 1102(20) — Taxpayers deemed at 
arm’s length for certain purposes relating to depreciable property; Reg. 1204(1.2) — 
Whether partners and partnerships deal at arm’s length for purposes of resource 
allowance. 


History: Para. 251(1)(b) amended and para. (c) added by 2001, c. 17,\s. 192, applica- 
ble after December 23, 1998, except that para. (b) shall, for the purpose of applying the 
definition “taxable Canadian property” in subsec. 248(1), not apply in respect of pro- 
perty acquired before December 24, 1998. Para. 251(1)(b) formerly read: 


(b) it is a question of fact whether persons not related to each other were at a 
particular time dealing with each other at arm’s length. 


Selected Cases [subsec. 251(1)]: Remai Estate v. R., [2010] 2 C.T.C. 120 (FCA) 
(Provision does not' exclude fact-based inquiry); Gosselin v. R., [1997] 2:C.T.C. 2830 
(TEC) (50-50 shareholding meant factual non-arm’s length); Robson Leather Co. Ltd. 
vy. MNR, [1977] C.T.C. 132 (FCA) (Sale of patent rights not at arm’s length where both 
companies indirectly controlled by same individual); Swiss Bank Corp. v. MNR, [1972] 
C:T.C. 614 (SCC) (Interposition of managing agent between payor and payee of inter- 
est ‘did not create arm’s length relation). 
Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 

Advance Tax Rulings: ATR-58: Divisive reorganization. 


Forms: T2 SCH 9: Related and associated corporations. 
(2) Definition of “related persons”, — For the purpose of this 
Act, “related persons”, or persons related to each other, are 


(a) individuals: connected by blood relationship, marriage or 
common-law partnership or adoption; 


(b) a corporation and 


(i) a person who controls the corporation, if it is controlled 


by one person, 


(ii) a person who is a member of a related group that controls 
the corporation, or 


(iii) any person related to a person described in subparagraph 
(i) or (ii); and 


57 sic. Should be “are” — ed. 
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(c) any. two. corporations 


(i) if they are controlled by the same. person or group of 
persons, 


(ii) if each of the corporations is controlled by one person 
and the person who controls one of the corporations is related 
to the person who controls the other corporation, 


(iii) if one of the corporations is controlled by one person and 
that person is related to any member of a related group that 
controls the other corporation, 


(iv) if one of the corporations is controlled by one person and 
that person is related to each member of an unrelated group 
that controls the other corporation, 


(v) if any member of a related group that controls one of the 
corporations is related to each member of an unrelated group 
that controls the other corporation, or 


(vi) if each member of an unrelated group that controls one 

of the corporations is related to at least one member of an 

unrelated group that controls the other corporation. 
Related Provisions: 55(5)(e) — Siblings deemed not related for purposes of s. 55; 
80(2)(j) — Interpretation of “related” for debt forgiveness rules; 104(5.7)(b) — Desig- 
nated contributor; 190.15(6) — Related financial institution; 248(14) — Corporations 
deemed related for certain purposes; 251(3) — Corporations. related, through a third 
corporation; 251(3.1), (3.2) — Amalgamated corporation deemed related to predeces- 
sors; 251(6) — Meaning of blood relationship, marriage and adoption; 256(6), (6.1) — 
Meaning of “controlled”; Canada-U.S. Tax Treaty:Art. IX:2 — Meaning of “related” 
for treaty purposes. 
History: Para. 251(2)(a) amended by 2000, c. 12, Sch, 2, s. 10, to replace “marriage” 
with “marriage or common-law partnership”, applicable to 2001 et seq., in force July 
31, 2000.: See also the transitional rules reproduced in the History to 248(1)“common- 
law. partner”. 


Selected Cases [subsec. 251(2)]: Duha Printers (Western) Ltd. v. R., [1998] 3 
C.T.C. 303 (SCC); Reversed [1996] 3 C.T.C. 19 (FCA) (Documents of constitutional 
or constating nature may be used to determine relationship and de jure control); R. v. 
Mars Finance Inc. et al., [1980] C.T.C. 216 (FCTD) (Where de jure control estab- 
lished, issue of de facto control could not be considered). 

Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived), 
IT-419R2: Meaning of arm’s length; IT-495R3: Child care expenses; IT-513R: Per- 
sonal. tax credits. 


Forms: T2 SCH 9: Related and associated corporations: 


(3) Corporations related through a third corporation — 
Where two corporations are related to the same corporation within 
the meaning of subsection (2), they shall, for the purposes of sub- 
sections (1) and (2), be deemed to be related to each other. 


(3.1) Relation where amalgamation or merger — Where 
there has been an amalgamation or merger of two, or, more corpora- 
tions and the new corporation formed as a result of the. amalgama- 
tion or merger and. any predecessor corporation would have been 
related immediately before the amalgamation or merger if the new 
corporation were in existence at that time, and if the persons who 
were the shareholders, of the new corporation immediately after the 
amalgamation or merger were the shareholders of the new corpora- 
tion at that time, the new corporation and any such predecessor cor- 
poration shall be deemed to have been related persons. 

Related Provisions: 251(3.2) — Further deeming on amalgamation of related 
corporations. 

Interpretation Bulletins: IT-419R2: Meaning of arm’s length; IT-474R: Amalgama- 
tions of Canadian corporations. 


(3.2) Amalgamation of related corporations — Where there 
has been an amalgamation or merger of 2 or more corporations each 
of which was related (otherwise than because of a right referred’ to 
in paragraph (5)(b)) to each other immediately before the amalga- 
mation or merger, the new corporation formed as a result of the 
amalgamation or merger and each of the predecessor corporations 
is? deemed to have been related to each other. 


History: Subsec. 251(3.2) added by 1998, c. 19, subsec. 242(1), applicable to amalga- 
mations and mergers that occur after 1996. 
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Interpretation Bulletins: IT-474R: Amalgamations of Canadian corporations. 
(4) Definitions concerning groups — In this Act, 


“related group” means a group of persons each member of which 
is related to every other member of the group; 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


“unrelated group” means a group of persons that is not a related — 


group. 
Interpretation Bulletins: IT-419R2: Meaning of arm’s length. 


(5) Control by related groups, options, etc. — For the pur- 
poses of subsection (2) and the definition “Canadian-controlled pri- 
vate corporation” in subsection 125(7), 


(a) where a related group is in a position to control a corpora- 
tion, it shall be deemed to be a related group that controls the 
corporation whether or not it is part of a larger group by which 
the corporation is in fact controlled: 


(b) where at any time a person has a right under a contract, in 
equity or otherwise, either immediately or in the future and ei- 
ther absolutely or contingently, 


(1) to, or to acquire, shares of the capital stock of a corpora- 
tion or to control the voting rights of such shares, the person 
shall, except where the right is not exercisable at that time 
because the exercise thereof is contingent on the death, bank- 
Tuptcy or permanent disability of an individual, be deemed to 
have the same position in relation to the control of the corpo- 
ration as if the person owned the shares at that time, 


(ii) to cause a corporation to redeem, acquire or cancel any 
shares of its capital stock owned by other shareholders of the 
corporation, the person shall, except where the right is not 
exercisable at that time because the exercise thereof is con- 
tingent on the death, bankruptcy or permanent disability of 
an individual, be deemed to have the same position in rela- 
tion to the control of the corporation as if the shares were so 
redeemed, acquired or cancelled by the corporation at that 
time, 


(iil) to, or to acquire or control, voting rights in respect of 
shares of the capital stock of a corporation, the person is, ex- 
cept where the right is not exercisable at that time because its 
exercise is contingent on the death, bankruptcy or permanent 
disability of an individual, deemed to have the same position 
in relation to the control of the corporation as if the person 
could exercise the voting rights at that time, or 


(iv) to cause the reduction of voting rights in respect of 
shares, owned by other shareholders, of the capital stock of a 
corporation, the person is, except where the right is not exer- 
cisable at that time because its exercise is contingent on the 
death, bankruptcy or permanent disability of an individual, 
deemed to have the same position in relation to the control of 
the corporation as if the voting rights were so reduced at that 
time; and 


(c) where a person owns shares in two or more corporations, the 
person shall as shareholder of one of the corporations be deemed 
to be related to himself, herself or itself as shareholder of each 
of the other corporations. 
Related Provisions: 17(11.1) — Limitation on 251(5)(b) re loans to non-residents; 
110.6(14)(b) — Right under share purchase agreement does not trigger 251(5)(b) for 
purposes of capital gains exemption; 256(6), (6.1) — Meaning of “controlled”; 
256(8) — Deemed acquisition of shares. 
History: The opening words of para. 251(5)(b) amended, subparas. 251(5)(b)(iii) and 
(iv) added, by 1998, c. 19, subsecs. 242(2), (3), applicable after April 26, 1995. The 
Opening words formerly read: 
(b) where a person has a right under a contract, in equity or otherwise, either 
immediately or in the future and either absolutely or contingently 
Subparas. 251(5)(b)(i), (ii) substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 195, appli- 
cable after July 13, 1990. Subparas. 251(5)(b)(G), (ii) formerly read: 
(i) to, or to acquire, shares in a corporation, or to control the voting rights of 
shares in a corporation, the person shall, except where the contract provides that 
the right is not exercisable until the death, bankruptcy or permanent disability of 
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an individual designated therein, be deemed to have the same position in relation 
to the control of the corporation as if the person owned the shares, or 
(ii) to cause a corporation to redeem, acquire or cancel any shares of its capital 
stock owned by other shareholders of the corporation, the person shall, except 
where the contract provides that the right is not exercisable until the death, bank- 
ruptcy or permanent disability of an individual designated therein, be deemed to 
have the same position in relation to the control of the corporation as if the 
shares were redeemed, acquired or cancelled by the corporation; and 
Selected Cases [subsec. 251(5)]: Sedona Networks Corp. v. R., [2007] 3 C.T.C. 
237 (FCA) (Focus of provision is on constructive ownership rather than control); H.T. 
Hoy Holdings Ltd. v. R., [1997] 2 C.T.C. 2874 (TCC) (Right to redeem shares under 
certain circumstances not contemplated under former provision); R. v. Lusita Holdings 
Ltd., [1984] C.T.C. 335 (FCA) (Power to force resignation of other trustee did not give 
co-trustee the “right to control the voting rights of the shares” owned by trust); Rostal 
Sales Agency Ltd. v. R., [1983] C.T.C. 5 (FCTD) (Trust settlor without power to re- 
move trustee had no control over shares owned by trust); Toric Optical Ltd. v. 'R., 
[1978] C.T.C. 436 (FCTD) (For purposes of former para. 139(5d)(b) [now paragraph 
251(5)(b)], right to acquire “shareholder equity” is same as right to acquire shares). 
Interpretation Bulletins: IT-64R4: Corporations: association and control; IT-151R5: 
Scientific research and experimental development expenditures: IT-243R4: Dividend 
refund to private corporations; IT-302R3: Losses of a corporation — the effect that ac- 
quisitions of control, amalgamations, and windings-up have on their deductibility; IT- 
400: Exploration and development expenses — meaning of principal-business corpora- 
tion; IT-419R2: Meaning of arm’s length; IT-458R2: Canadian-controlled private 
corporation. 
I.T. Technical News: 38 (CCPC determination — impact of the Sedona decision; 
para. 251(5)(b) — conditional agreements). 


Advance Tax Rulings: ATR-13: Corporations not associated, 


(6) Blood relationship, etc. — For the purposes of this Act, per- 
sons are connected by 


(a) blood relationship if one is the child or other descendant of 
the other or one is the brother or sister of the other; 


(b) marriage if one is married to the other or to a person who is 
so connected by blood relationship to the other; 


(b.1) common-law partnership if one is in a common-law part- 
nership with the other or with a person who is connected by 
blood relationship to the other; and 


(c) adoption if one has been adopted, either legally or in fact, as 
the child of the other or as the child of a person who is so con- 
nected by blood relationship (otherwise than as a brother or sis- 
ter) to the other. 

History: Para. 251(6)(b.1) added by 2000, c. 12, s. 140, applicable to 2001 et seq., in 


force July 31, 2000. See also the transitional rules reproduced in the. History. to 
248(1)“common-law partner”. 


Interpretation Bulletins: IT-419R2: Meaning of arm’s length; IT-495R3: Child care 
expenses; IT-513R: Personal tax credits. 


Selected Cases [s. 251]: Madsen y. R., [2001] 1 C.T.C. 244 (FCA) (Provisions of 
subsec. 69(1) apply to partnerships even though partnerships are not taxpayers); 
Longley v. MNR, [2000] 2 C.T.C..382 (BC CA); aff’g [1999] 4 C.T.C. 108 (BC SC) 
(Minister held liable for damages and punitive damages where acting in bad faith 
against legal advice received); Alteco Inc. v. Canada, [1993] 2 C.T.C. 2087 (TCC) 
(Holder of 51 percent of shares not in control of or related to corporation where compo- 
sition of board of directors determined under unanimous shareholder agreement). 


Definitions [s. 251]: “beneficially interested” — 248(25); “brother” — 252(2); 
“child” — 252(1); “common-law partnership” — 248(1); “connected” — 251(6); “con- 


27 66s 


trol”, “controlled” — 256(6), (6.1); “corporation”, “individual” — 248(1); “person”? — 
248(1); “personal trust” — 251.1; “related group” — 251(4); “share”, “shareholder”? — 
248(1); “sister” — 252(2); “unrelated group” — 251(4). : 


251.1 (1) Definition of “affiliated persons” — For the pur- 
poses of this Act, “affiliated persons”, or persons. affiliated with 
each other, are 


(a) an individual and a spouse or common-law partner of the 
individual; 
(b) a corporation and 

(1) a person by whom the corporation is controlled, 


(ii) each member of an affiliated group of persons by which 
the corporation is controlled, and } 


(ili) a spouse or common-law partner of a person described in 
subparagraph (i) or (ii); 
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(c) two corporations, if 


(i) each corporation is controlled by a person, and the person 
by whom one corporation is controlled is affiliated with the 
person by whom the other corporation is controlled, 


(ii) one corporation is controlled by a person, the other cor- 
poration is controlled by a group of persons, and each mem- 
ber of that group is affiliated with that person, or 


(iii) each corporation is controlled by a group of persons, and 
each member of each group is affiliated with at least one 
member of the other group; 


(d) a corporation and a partnership, if the corporation is con- 
trolled by a particular group of persons each member of which is 
affiliated with at least one member of a majority-interest group 
of partners of the partnership, and each member of that majority- 
interest group is affiliated with at least one member of the par- 
ticular group; 


(e) a partnership and a majority interest’ partner of the 
partnership; 


(f) two partnerships, if 


(i) the same person is a majority-interest partner of both 
partnerships, 


(ii) a majority-interest partner of one partnership is affiliated 
with each member of a majority-interest group of partners of 
the other partnership, or 


(iii) each member of a majority-interest group of partners of 
each partnership is affiliated with at least one member of a 
majority-interest group of partners of the other partnership; 


(g) a person and a trust, if the person 
(i) is a majority-interest beneficiary of the trust, or 


(ii) would, if this subsection were read without reference to 
this paragraph, be affiliated with a majority-interest benefici- 
ary of the trust; and 


(h) two trusts, if a contributor to one of the trusts is affiliated 
with a contributor to the other trust and 


(i) a majority-interest beneficiary of one of the trusts is affili- 
ated with a majority-interest beneficiary of the other trust, 


(ii) a majority-interest beneficiary of one of the trusts is affil- 
iated with each member of a majority-interest group of bene- 
ficiaries of the other trust, or 


(iii) each member of a majority-interest group of benefi- 
ciaries of each of the trusts is affiliated with at least one 
member of a majority-interest group of beneficiaries of the 
other trust. 


Related Provisions: 251.1(3), (4) — Definitions and interpretation; 256(6), (6.1) — 
Meaning of “controlled”. 


History: Paras. 251.1(1)(g) and (h) added by 2005, c. 19, subsec. 54(1), applicable in 
determining whether persons are, at any time after March 22, 2004, affiliated. 


Subsec. 251.1(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 
“spouse or common-law partner”, applicable to 2001 et seq., in force July 31, 2000. 
See also the transitional rules reproduced in the History to 248(1)‘*common-law 
partner’. 


Subsec. 251.1(1) added by 1998, c. 19, s. 243, applicable after April 26, 1995. 


Interpretation Bulletins: IT-291R3: Transfer of property to a corporation under 
subsection 85(1). 


1.T.. Technical News: 9 (loss consolidation within a corporate group — “affiliated” 
test to apply). 


(2) Affiliation where amalgamation or merger — Where at 
any time 2 or more corporations (in this subsection referred to. as 
the “predecessors”) amalgamate or merge to form a new corpora- 
tion, the new corporation and any predecessor are deemed to have 
been affiliated with each other where they would have been affili- 
ated with each other immediately before that time if 


(a) the new corporation had existed immediately before that 
time; and 


S. 251.1(4)(c) 


(b) the persons who were the shareholders of the new corpora- 
tion immediately after that time had been the shareholders of the 
new corporation immediately before that time. 


History: Subsec. 251.1(2) added by 1998, c. 19, s. 243, applicable after April 26, 
1995. 


(3) Definitions — The definitions in this subsection apply in this 
section. 


“affiliated group of persons” means a group of persons each 
member of which is affiliated with every other member. 


“beneficiary”, under a trust, includes a person beneficially inter- 
ested in the trust. 


“contributor”, to a trust, means a person who has at any time made 
a loan. or transfer of property, either directly or indirectly, in any 
manner whatever, to or for the benefit of the trust other than, if the 
person deals at arm’s length with the trust at that time and is not 
immediately after that time a majority-interest beneficiary of the 
trust, 


(a) a loan made at a reasonable rate of interest; or 
(b) a transfer made for fair market value consideration. 


“controlled” means controlled, directly or indirectly in any manner 
whatever. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly. 


“majority-interest beneficiary”, of a trust at any time, means a 
person whose interest as a beneficiary, if any, at that time 


(a) in the income of the trust has, together with the interests as a 
beneficiary in the income of the trust of all persons with whom 
the person is affiliated, a fair market value that is greater than 
50% of the fair market value of all the interests as a beneficiary 
in the income of the trust; or 


(b) in the capital of the trust has, together with the interests as a 
beneficiary in the capital of the trust of all persons with whom 
the person is affiliated, a fair market value that is greater than 
50% of the fair market value of all the interests as a beneficiary 
in the capital of the trust. 


“majority-interest group of beneficiaries”, of a trust at any time, 
means a group of persons each of whom is a beneficiary under the 
trust at that time such that 


(a) if one person held the interests as a beneficiary of all of the 
members of the group, that person would be a majority-interest 
beneficiary of the trust; and 


(b) if any member of the group were not a member, the test. de- 
scribed in paragraph (a) would not be met. 


“majority-interest group of partners” of a partnership means a 
group of persons each of whom has an interest in the partnership 
such that 


(a) if one person held the interests of all members of the group, 
that person would be a majority interest partner of the partner- 
ship; and 

(b) if any member of the group were not a member, the test de- 
scribed in paragraph (a) would not be met. 


History: The definitions “beneficiary”, “contributor”, “majority-interest beneficiary” 
and “majority-interest group of beneficiaries” added to subsec. 251.1(3) by 2005, c. 19, 
subsec. 54(2), applicable in determining whether persons are, at any, time after March 
22, 2004, affiliated. 


Subsec. 251.1(3) added by 1998, c. 19, s. 243, applicable after April 26, 1995. 


(4) Interpretation — For the purposes of this section, 
(a) persons are affiliated with themselves; 
(b) a person includes a partnership; 


(c) notwithstanding subsection 104(1), a reference to a trust does 
not include a reference to the trustee or other persons who own 
or control the trust property; and 
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(d) in determining whether a person is affiliated with a trust, 


(i) if the amount of income or capital of the trust that a per- 
son may receive as a beneficiary under the trust depends on 
the exercise by any person of, or the failure by any person to 
exercise, a discretionary power, that person is deemed to 
have fully exercised, or to have failed to exercise, the power, 
as the case may be, 


(ii) the interest of a person in a trust as a beneficiary is disre- 
garded in determining whether the person’ deals at arm’s 
length with the trust if the person would, in the absence of 
the interest as a beneficiary, be considered to deal at arm’s 
length with the trust, 


(ili) a trust is not a majority interest beneficiary of another 
trust unless the trust has an interest as a beneficiary in the 
income or capital, as the case may be, of the other trust, and 


(iv) in determining whether a contributor to one trust is affili- 
ated with a contributor to another trust, individuals connected 
by blood, marriage, common-law partnership or adoption are 
deemed to be affiliated with one another. 
History: Paras. 251.1(4)(c) and (d) added by 2005, c. 19, subsec. 54(3), applicable in 
determining whether persons are, at any time after March 22, 2004, affiliated, except 
that para. (d) is to be read without reference to subpara. (iv) in determining whether 
persons are, before September 16, 2004, affiliated. 


Subsec. 251.1(4) added by 1998, c. 19, s. 243, applicable after April 26, 1995. 


Selected Cases [s. 251.1]: Triad Gestco Ltd. v. R., [2011] 6 C.T.C. 2302 (TCC) 
(Avoidance of stop-loss rule was abusive tax avoidance). 

Definitions [s. 251.1]: “affiliated” —251.1(1); “affiliated group” — 251.1(3); 
“amount” — 248(1); “arm’s length” — 251(1): “beneficiary” — 251.1(3); “common- 
law partner” — 248(1); “contributor” — 251.1(3); “control”, “controlled” — 256(6), 
(6.1); “controlled directly or indirectly” — 256(5.1), (6.2); “corporation” — 248(1), In- 
terpretation Act 35(1); “individual” — 248(1); “majority-interest beneficiary”, “major- 
ity-interest group of beneficiaries” — 251.1(3); “majority-interest group of part- 
ners” — 251.1(3); “majority interest partner” — 248(1); “person” — 248(1), 
251.1(4)(b); “property” — 248(1); “trust” — 104(1), 248(1), (3). 


252. (1) Extended meaning of “child” — In this Act, words re- 
ferring to a child of a taxpayer include 


(a) a person of whom the taxpayer is the legal parent; 


(b) a person who is wholly dependent on the taxpayer for sup- 
port and of whom the taxpayer has, or immediately before the 
person attained the age of 19 years had, in law or in fact, the 
custody and control; 


(c) a child of the taxpayer’s spouse or common-law partner; and 
(d) [Repealed] 
(€) a spouse or common-law partner of a child of the taxpayer. 


Related Provisions: 70(10) — Extended meaning of “child” for certain purposes; 
75.1(2) — Extended meaning of “child”; 110.6(1) — Extended meaning of “child” for 
purposes of capital gains exemption. 
History: Para. 252(1)(a) amended by 2005, c. 33, subsec, 12(1), in force on July 20, 
2005 (Royal Assent). The para. formerly read: 
(a) a person of whom the taxpayer is the natural parent whether the person was 
born within or outside marriage; 


Para. 252(1)(d) repealed by the said c. 33, subsec. 12(2), in force on July 20, 2005 
(Royal Assent). The para. formerly read: 


(d) an adopted child of the taxpayer; and 


Subsec. 252(1) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with “spouse 
or common-law partner’, applicable to 2001 et seq., in force July 31, 2000. See also the 
transitional rules reproduced in the History to 248(1)common-law partner”. 


1.T. Application Rules: 20(1.11) (extended meaning of “child” re disposition of 
depreciable property owned since before 1972): 26(20) (extended meaning of “child” 
re transfer of farmland owned since before 1972). 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
IT-349R3; Intergenerational transfers of farm property on death; IT-394R2: Preferred 
beneficiary election; IT-495R3: Child care expenses; IT-513R: Personal tax credits; IT- 
516R2: Tuition tax credit. 


(2) Relationships — In this Act, words referring to 
(a) a parent of a taxpayer include a person 
(1) whose child the taxpayer is, 
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(ii) whose child the taxpayer had previously been within the 
_meaning of paragraph (1)(b), or 
(iii) who is a parent of the taxpayer’s spouse or common-law 
partner; 
(b) a brother of a taxpayer include a person who is 


(1) the brother of the taxpayer’s spouse or common-law part- 
ner, or so 


(ii) the spouse or common-law partner of the taxpayer’s 
sister; 


(c) a sister of a taxpayer include a person who is 
(1) the sister of the taxpayer’s spouse or common-law partner, 
or 
(ii) the spouse or common-law partner of the taxpayer’s 
brother; 


(d) a grandparent of a taxpayer include a person who is 


(i) the grandfather or grandmother of the taxpayer’s spouse 
or common-law partner, or 


(ii) the spouse or common-law partner of. the taxpayer’s 
grandfather or grandmother; 


(e) an aunt or uncle of a taxpayer include the spouse or com- 
mon-law partner of the taxpayer’s aunt or uncle, as the case may 
be; 

(f) a great-aunt or great-uncle of a taxpayer include the spouse 
or common-law partner of the taxpayer’s great-aunt or great-un- 
cle, as the case may be; and 


(g) a niece or nephew of a taxpayer include the niece or nephew, 
as the case may be, of the taxpayer’s spouse or common-law 
partner. 

Related Provisions: 252(1) — Extended meaning of “child”, 

History: Subsec. 252(2) amended by 2000, c. 12, Sch. 2, s. 1, to replace “spouse” with 

“spouse or common-law partner”, applicable to 2001 et seg., in force July 31, 2000. 


See also the transitional rules reproduced in the History to 248(1)“common-law 
partner”. 


Paras. 252(2)(e) and (f) amended by 2000, c. 12, subsec. 141(1), applicable to 2001 et 
seq., in force July 31, 2000. See also the transitional rules reproduced in the History to 
248(1)“common-law partner”. The paras. formerly read: 


(e) an aunt or great-aunt of a taxpayer include the spouse of the taxpayer’s uncle 
or great-uncle, as the case may be; 
(f) an uncle or great-uncle of a taxpayer include the spouse of the taxpayer’s aunt 
or great-aunt, as the case may be; and 
Subsec. 252(2) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 140(1), applica- 
ble after 1992. Subsec. (2) formerly read: 
(2) Definitions concerning parents and other relatives — In this Act, words 
referring to a parent of a taxpayer include a person whose child the taxpayer is, 
in the taxation year in respect of which the expression is being employed, within 
the meaning of subsection (1) or whose child the taxpayer had previously been 
within the meaning of paragraph (1)(b), and 
(a) “brother” includes brother-in-law; 
(b) “grandparent” includes grandmother-in-law and grandfather-in-law; 
(c) “parent” includes mother-in-law and father-in-law; and 
(d) “sister” includes sister-in-law. 
Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death; IT-513R: Personal tax credits; IT-495R3: Child care expenses; IT-513R: Per- 
sonal tax credits; IT-516R2: Tuition tax credit, 


(3) Extended meaning of “spouse” and. “former 
Spouse” — For the purposes of paragraph 56(1)(b), section 56.1, 
paragraphs 60(b) and (j), section 60.1, subsections 70(6) and (6.1), 
73(1) and (5) and 104(4), (5.1) and (5.4), the definition “‘pre-1972 
spousal trust” in subsection 108(1), subsection 146(16), the defini- 
tion “survivor” in subsection 146.2(1), subparagraph 
146.3(2)(f)(iv), subsections 146.3(14), 147(19), 147.3(5) and (7) 
and 148(8.1) and (8.2), the definition “small business property” in 
subsection 206(1), the definition “qualifying transfer” in subsection 
207.01(1), subparagraph 210(c)(ii) and subsections 248(22) and 
(23), “spouse” and “former spouse” of a particular individual in- 
clude another individual who is a party to a void or voidable mar- 
riage with the particular individual. 
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Related Provisions: 147.1(1) — RPP — Definition of spouse; Reg. 8500(5) — Rule 
in 252(3) applies to Regs. 8500-8520. 


History: References to “the definition “suryivor:’.in subsection 146.2(1)” and “‘the def- 
inition “qualifying transfer” in subsection 207.01(1)” added to subsec. 252(3) in nu- 
merical order by 2008, c. 28, s. 35, applicable to 2009 et seq. 


Subsec. 252(3) amended by 2005, c. 33, subsec. 12(3) to delete “of the opposite sex” 
and to replace “voidable or void” with “void or voidable”, in force on July 20, 2005 
(Royal Assent). 


Subsec. 252(3) amended by 2003, c. 15, s. 89, applicable after 2003. The subsec. for- 
merly read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1, paragraphs _- 
60(b), (c) and (j), section 60.1, subsections 70(6) and (6.1), 73(1) and (5) and 
104(4), (5.1) and (5.4), the definition “pre-1972 spousal trust” in subsection 
108(1), subsection 146(16), subparagraph  146,.3(2)(f)(iv), paragraph 
146.3(14)(b), subsections 147.3(5) and (7) and 148(8.1) and (8.2), the definition 
“small business property” in subsection 206(1), subparagraph 210(c)(ii) and sub- 
sections 248(22) and (23), “spouse” and “former spouse” of a particular indivi- 
dual include another individual of the opposite sex who is'a party to’a voidable 
or void marriage with the particular individual. 


Subsec. 252(3) amended to add the words “the definition “small, business property” in 
subsection 206(1)” by 2000, c. 19, s. 69, applicable to 1998 et seq. 


Subsec. 252(3) amended by 1994, c. 7, Sch. VIII (1993, c. 24), subsec. 140(2), applica- 
ble to 1991 et seg. Subsec. (3) formerly, read: 


(3) For the purposes of paragraphs 56(1)(b) and (c), section 56.1, paragraphs 
60(b), (c) and (j), section 60.1,..subsections, 73(1),.and. 146(16), subparagraph 
146.3(2)(f)(iv), paragraph 146.3(14)(b), subsections 147. 3(5) and (7) and 
148(8.1) and (8.2), subparagraph 210(c)(ii) and subsections '248(22) and (23), 
“spouse” and “former spouse” include a party to a voidable or void marriage, as 
the case may be. ~ 
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Subsec. 252(3) substituted by 1994, c. 7, Sch. II (1991, c. 49),-s.-196, seals after 

1989. Subsec; 252(3) formerly read; ; 
(3) For the purposes of paragraphs 56(1)(b) and: (c), section’ 56.1, aorta? ¢ 
60(b), (ce) and! (j), section 60.1, subsections 73(1) and 146(16), subparagraph 
146,3(2)(f)(iv), paragraph 146.3(14)(b), subsections 147.3(5) and (7) and 148(8) 
and subparagraph 210(c)(ii), “spouse” and “former spouse” include a party to a 
voidable or void marriage,-as.the case. may be. 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts; IT-307R4: Spousal 
or common-law registered retirement savings. plans; IT- 325R2: Property transfers after 
separation, divorce and annulment. 


Registered Pension Plans Technical Manual: §1.38 (spouse). 


(4) [Repealed] 


History: Subsec.’252(4) repealed by 2000, c. 12, subsec. 141(2), applicable to’ 2001 et 
seq., in force July 31, 2000. See also the transitional rules'reproduced in the History to 
248(1)“common-law partner”. Subsec. 252(4). formerly read: 


(4) ldem,— In this Act, 


(a) words referring toa spouse at any time of a taxpayer fnclhide the person 
of the opposite sex who cohabits at that time with the taxpayer in a conjugal 
relationship and : 


(i) has. so. cohabited with the taxpayer throughout a 12- ena period 

ending before that time, or 

(ii) would be a parent of a child of whom the taxpayer would be a par- 

ent, if this Act were read without reference to paragraph (1)(e) and sub- 

paragraph (2)(a)(iii)’ 
and, for the purposes of this paragraph, where at any time the taxpayer and 
the person cohabit ina conjugal relationship, they shall, at any particular 
time after that time, be deemed to be cohabiting in a conjugal relationship 
unless they were not cohabiting at the particular time for a period of at least 
90 days that includes the particular time because of a breakdown of their 
conjugal relationship; 


(b) references to marriage shall be read as if a conjugal’ drationsntp between 
2 individuals who are, because of paragraph (a), spouses ‘of each other were 
a marriage; 
(c) provisions that apply to a person who is married apply to a person who 
is, because of paragraph (a), a spouse of a taxpayer; and 
(d) provisions that apply to a person who is unmarried do not apply to a 
person who is, because of paragraph (a), a spouse of a taxpayer. 
Subpara. 252(4)(a)(ii) amended by 1998, c. 19, s. 244, applicable ‘after ye Subpara. 
252(4)(a)(i) formerly read:. 
(ii) is a parent ofa’ child of whom the Senial is a parent (otherwise than be- 
cause of the application of subparagraph, (2)(a)(uii)) 
Subpara. 252(4)(a)(ii) substituted by 1994, c. 21; s. 112, ee Laer after 1992. That 
subpara. formerly read: 
(ii) is a parent of a child of whom the taxpayer is a parent 
Subsec. 252(4) added by 1994, c..7, Sch: VIII (1993, c. 24), subsec. 140(3), Beoeenie 
after 1992. 
Selected Cases [subsec. 252(4)]: Rosenberg v. Canada (A.-G.), [2000] 2 C.T.C. 
83 (Ont CA); rev’g [2000] 2 C.T.C. 78 (Ont Gen Div). (“Spouse” includes same sex). 
Registered Pension Plans Technical Manual: §1.38 (spouse), 
Definitions [s. 252]: “common-law partner” — 248(1); “former spouse” — 252(3); 
“person”, “taxpayer” — 248(1). 
Interpretation Bulletins [s. 252]: IT-419R2: Meaning of “arm’s length”. 


252.1, Union [as] employer — All the structural units of a trade 
union; including each local, branch, national and international unit, 
shall be deemed to'be a single employer and’a’single entity for the 
purposes of the provisions of this Act and the regulations relating to 


(a) pension adjustments and past service pension adjustments for 
years after 1994; 


(b) the determination of whether a pension plan is, in a year after 
1994,.a multi- -employer plan or a specified multi-employer plan 
(within the meanings assigned by.subsection 147.1(1)); 


(c) the determination of whether a contribution made under a 
plan or arrangement is a resident’s contribution (within the 
meaning assigned by subsection 207,6(5.1)); and 

(d) the deduction or withholding and the remittance of any 
amount as required by subsection 153(1) in respect of a contri- 
bution made after 1991 under a. retirement, compensation 
arrangement. 

Related Provisions: Reg. 6804(3) — Election ‘by union re foreign pension plan. 
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History: S, 252.1 added by 1994, c, 21, s. 113, applicable after October 8, 1986. 
Definitions [s. 252.1]: “amount” — 248(1); “multi-employer plan” — 147.1(1), Reg. 
8500(1), 8510(1); “past service pension adjustment” — 248(1), Reg. 8303(1); “pension 
adjustment” — 248(1), Reg. 8301(1); “retirement compensation arrangement” — 
248(1); “specified multi-employer plan” — 147.1(1), Reg. 8510(2), (3). 


253. Extended meaning of “carrying on business” [in Can- 
ada] — For the purposes of this Act, where in a taxation year a 
person who is a non-resident person or a trust to which Part XII.2 
applies 
(a) produces, grows, mines, creates, manufactures, fabricates, 
improves, packs, preserves or constructs, in whole or in part, 
anything in Canada whether or not the person exports that thing 
without selling it before exportation, 


(b) solicits orders or offers anything for sale in Canada through 
an agent or servant, whether the contract or transaction is to be 
completed inside or outside Canada or partly in and partly 
outside Canada, or 


Selected Cases [para. 253(b)]: Maya Forestales S.A. y. R.. [2005] 2 C.T.C. 2655 
(TCC) (Signing contracts in Canada held to be carrying on business in Canada). 


(c) disposes of 


(i) Canadian resource property, except where an amount in 
respect of the disposition is included under paragraph 
66.2(1)(a) or 66.4(1)(a), 


(ii) property (other than depreciable property) that is a timber 
resource property or an interest therein or option in respect 
thereof, or 


(ili) property (other than capital property) that is real pro- 
perty situated in Canada, including an interest therein or op- 
tion in respect thereof, whether or not the property is in 
existence, 


Proposed Amendment — 253(c)(ii), (iii) 
(ii) property (other than depreciable property) that is a tim- 
ber resource property, an option in respect of a timber re- 
source property or an interest in, or for civil law a right in, 
a timber resource property, or 


(ili) property (other than capital property) that is real or im- 
movable property situated in Canada, including an option 
in respect of such property or an interest in, or for civil law 
a real right in, such property, whether or not the property is 
in existence, 
Application: The July 16, 2010 draft legislation (Part 2 — bijuralism), s. 255, will 
amend subparas. 253(c)(ii) and (iii) to read as above, to come into force on Royal 
Assent. 


Technical Notes (July 2010): See under 12(4). 


the person shall be deemed, in respect of the activity or disposition, 
to have been carrying on business in Canada in the year. 


Related Provisions: 115.2 — Non-resident investment or pension fund deemed not 
to be carrying on business in Canada for certain purposes; 248(4) — Meaning of “inter- 
est in real property”; 248(4.1) — Real right in immovable property. 


History: S. 253 substituted by 1994, c. 7, Sch. II (1991, c. 49), s. 197, applicable to 
1990 et seq. except that, with respect to dispositions occurring before February 21, 
1990 and dispositions occurring after February 20, 1990 pursuant to agreements in 
writing entered into before February 21, 1990, s. 253 shall be read without reference to 
para. (c) and the expression “in respect of the activity or disposition”. S. 253 formerly 
read: 


253. Where, in a taxation year, a non-resident person 


(a) produced, grew, mined, created, manufactured, fabricated, improved, 
packed, preserved or constructed, in whole or in part, anything in Canada 
whether or not the person exported that thing without selling it prior to ex- 
portation, or 


(b) solicited orders or offered anything for sale in Canada through an agent 
or servant whether the contract or transaction was to be completed inside or 
outside Canada or partly in and partly outside Canada, 


the person shall be deemed, for the purposes of this Act, to have been carrying 
on business in Canada in the year. 


Selected Cases [s. 253]: R. v. Gurd’s Products Co. Ltd., [1985] 2 C.T.C. 85 (FCA); 
leave to appeal to SCC refused (1985), 64 N.R. 156 (note), (sub nom. Gurd’s Products 
Co. v. MNR) (Canadian subsidiary through which U.S. parent conducted business with 


Income Tax Act 


Iraq was carrying on business in Canada and deemed resident); Sudden Valley Inc. v. 
R., [1976] C.T.C. 775 (FCA) (Canadian advertising of U.S. real estate was an invita- 
tion to. treat, not an offer; no business carried on, in. Canada). 

Definitions [s. 253]: “amount”, “business” — 248(1); “Canada” — 255; “Canadian 
resource property” — 66(15), 248(1); “capital property” — 54, 248(1); “depreciable 
property” — 13(21), 248(1); “immovable” — Quebec Civil Code art. 900-907; “inter- 
est” — 248(4),; “non-resident”, “person”, “property” — 248(1); “real right” — 
248(4.1); “servant” — 248(1)“employment”; “taxation year” — 249: “timber resource 
property” — 13(21), 248(1). 

Interpretation Bulletins [s. 253]: IT-420R3: Non-residents — income earned in 
Canada. 

CRA Audit Manual [s. 253]: 15.2.7: Carrying on business “with” vs. “in” Canada; 
15.2.8: Extended meaning of carrying on business in Canada; 15.2.9: Agent or servant 
vs. independent contractor. 


253.1 Investments in limited partnerships [deemed not 
carrying on business] — For the purposes of subparagraph 
108(2)(b)(ii), paragraphs 130.1(6)(b), 131(8)(b) and 132(6)(b), sub- 
section 146.2(6), paragraphs 146.4(5)(b) and 149(1)(0.2), the defi- 
nition “private holding corporation” in subsection 191(1) and regu- 
lations made for the purposes of paragraphs 149(1)(0.3) and (0.4), if 
a trust or corporation holds an interest as a member of a partnership 
and, by operation of any law governing the arrangement in respect 
of the partnership, the liability of the member as a member of the 
partnership is limited, the member shall not, solely because of its 
acquisition and holding of that interest, be considered to carry on 
any business or other activity of the partnership. 


Proposed Amendment — 253.1 


253.1 Investments in limited partnerships — For the pur- — 
poses of subparagraph 108(2)(b)(ii), paragraphs 130.1(6)(b), 
131(8)(b), | 132(6)(b), [subsection ‘146.2(6), paragraph — 
146.4(5)(b) — ed.] 146.1(2.1)(c) and 149(1)(0.2), the definition 
“private holding corporation” in subsection 191(1) and regulations 
made for the purposes of paragraphs 149(1)(0.3) and (0.4), if a 
trust or corporation holds an interest as a member of a partnership 
and, by operation of any law governing the arrangement in respect 
of the partnership, the liability of the member as a member of the © 
partnership is limited, the member shall not, solely because of its 
acquisition and holding of that interest, be considered to calry on 
any business or other activity of the partnership. oe 
Application: The July 16, 2010 draft legislation (Part 1 — technical), s. 152, will 
amend s. 253.1 to read as above, applicable after 1997 except that, for taxation years 
that end after December 16, 1999 and before 2003, s. 253.1 is to be read as follows: 


253.1 For the purposes of subparagraph 108(2)(b)(ii), paragraphs 130.1(6)(b), 
131(8)(b), 132(6)(b), 146.1(2.1)(c) and 149(1)(0.2), the definition “private 
holding corporation” in subsection 191(1) and regulations made for the pur- 
poses of paragraphs 149(1)(0.3) and (0.4), if a trust or corporation is a member — 
of a partnership and, by operation of any law governing the arrangement in 
respect of the partnership, the liability of the member as a member of ‘the part- 
nership is limited, the member is deemed : 


(a) to undertake an investing of its funds because of its acquisition and 
holding of its interest as a member of the partnership; and a 


(b) not to carry on any business or other activity of the partnership. — 
Technical Notes (July 2010): Section 253.1 applies for specified provisions of 
the Act and Regulations where a trust or corporation holds an interest as a limited 
partner in a limited partnership. It provides that the trust or corporation will not, 
solely because of its acquisition and holding of the limited partnership interes 
considered to carry on any business or other activity of the partnership. © : 


Section 253.1 is amended so that it also applies for the purpose of paragraph — 
146.1(2.1)(c), which provides that the registration of a registered education savings 
plan (RESP) is revocable if a trust governed by the plan carries on.a business. The : 
amendment to section 253.1 ensures that the acquisition and holding of a limited 
partnership interest by an RESP trust does not jeopardize the registered status of 
plan, provided the interest is a qualified investment for the trust. _ . 


Proposed Amendment — 253.1 


253.1 Investments in limited Partnerships — For the p 
poses of subparagraph 108(2)(b)(ii), paragraphs 130.1 
131(8)(b), 132(6)(b) and 146.1(2.1)(c), subsection 146.2 
graph 146.4(5)(b), subsection 147.5(8), paragraph 149(1 


1(6)(b), 
6), para- 
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read: 


253.1 For the purposes of subparagraph 108(2)(b)(ii), paragraphs 130.1(6)(b), 
131(8)(b) and 132(6)(b), subsection 146.2(4), paragraphs 146.4(5)(b) and 
149(1)(0.2), the definition “private holding corporation” in subsection 191(1) 
and regulations made for the purposes of paragraphs 149(1)(0.3) and (0.4), if a 
trust or corporation holds an interest as a member of a partnership and, by opera- 
tion of any law governing the arrangement in respect of the partnership, the lia- 
bility of the member as a member of the partnership is limited, the member shall 
not, solely because of its acquisition and holding of that interest, be considered 
to carry on any business or other activity of the partnership. 


S. 253.1 amended to substitute “131(8)(b) and 132(6)(b), subsection 146.2(4), 
paragraphs 146.4(5)(b)” for “131(8)(b), 132(6)(b), 146.4(5)(b)” by 2008, c. 28, s. 36, 
applicable to 2009 et seq. 


S. 253.1 amended to substitute “132(6)(b), 146.4(5)(b)” for “132(6)(b)” and “if a trust” 
for “where a trust” by 2007, c. 35, s. 124, applicable to 2008 et seq. 


S. 253.1 added by 2001, c. 17, s. 193, applicable after' 1992, except that for taxation 
years that end after December 16, 1999 and before 2003, the section shall be read as 
follows: 


253.1 For the purposes of subparagraph 108(2)(b)Gi), paragraphs 130.1(6)(b), 
131(8)(b), 132(6)(b) and 149(1)(0.2), the definition: “private holding corpora- 
tion” in subsection 191(1) and regulations made for the purposes of paragraphs 
149(1)(0.3) and (0.4), where a trust or corporation is a member of a partnership 
and, by operation of any law governing the arrangement in respect of the partner- 
ship, the liability of the member as a member of the partnership is limited, the 
member is deemed 


(a) to undertake an investing of its funds because of its acquisition and hold- 
ing of its interest as a member of the partnership; and 


(b) not to carry on any business or other activity of the partnership. 


Definitions [s. 253.1]: “business” — 248(1); “corporation” — 248(1), Interpretation 
Act 35(1); “regulation” — 248(1); “trust” — 104(1), 248(1), (3). 


254. Contract under pension plan — Where a document has — 


been issued or a contract has been entered into before July 31, 1997 
purporting to create, to establish, to extinguish or to be in substitu- 
tion for, a taxpayer’s right to an amount or amounts, immediately or 
in the future, out of or under a superannuation. or pension fund or 
plan, 


(a) if the rights provided for in the document or contract are 
rights provided for by the superannuation or pension plan or are 
rights to a payment or payments out of the superannuation or 
pension fund, and the taxpayer acquired an, interest, under the 
document or in the contract before that day, any payment under 
the document or contract is deemed to. be a payment out of or 
under the superannuation or pension fund or plan and the tax- 
payer is deemed not to have received, by the issuance of the 
document or entering into the contract, an amount out of or 
under the superannuation or pension fund or plan; and 


(b) if the rights created or established by the document or con- 


tract are not rights provided for by the superannuation or pen- 
sion plan or a right to payments out of the superannuation or 
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pension fund, an amount equal to the value of the rights created 
or established by the document or contract shall be deemed to 
have been received by the taxpayer out of or under the superan- 
nuation or pension fund or plan when the document was issued 
or the contract was entered into. 
Related Provisions: 60(j.2) — Transfer to, spousal RRSP; 147.3(10) — Taxation of 
amount transferred; 147.4(2) — Amendment to RPP annuity contract; 147.4(3) — Sub- 


stitution of new RPP annuity contract; 147.4(4) — Conversion of pension rights before 
1997 to annuity contract commencing after age 69. 


History: The portion of s. 254 before para. (b) amended by 1998, c. 19, s. 245, appli- 
cable after July 30, 1997. The portion formerly read: 


254. For greater certainty it is hereby declared that, where a document has been 
issued or a contract entered into (either before, on or after September 15, 1953) 
purporting to create, to establish, to extinguish or to be in substitution for, a tax- 
payer’s right to an amount or amounts, immediately or in the future, out of or 
under a superannuation or pension fund or plan, 


(a) if the rights provided for in the document or ‘contract are rights provided 
for by the superannuation or pension plan or are rights to a payment or pay- 
ments out of the superannuation or pension fund, any payment under the 
document or contract is a payment out of or under the superannuation or 
pension fund or plan and the taxpayer shall be deemed not to have received, 
by the issuance of the document or entering into the contract, an amount out 
of or under the superannuation or pension fund or plan; and 

Definitions [s. 254]: “amount”, “taxpayer” — 248(1). 

Interpretation Bulletins: IT-499R: Superannuation or pension benefits. 

Information Circulars: 72-13R8: Employees’ pension plans; 74-1R5: Form 

T2037 — Notice of purchase of annuity with “plan” funds. 


Forms: T2037: Notice of purchase of annuity with “plan” funds. 


255. “Canada” — For the purposes of this Act, “Canada” is 
hereby declared to include and to have always included 


(a) the sea bed. and subsoil of the submarine areas adjacent to the 
coasts of Canada in respect of which the Government of Canada 
or of a province grants a right, licence or privilege to explore 
for, drill for or take any minerals, petroleum, natural gas or any 
related hydrocarbons; and 


(b) the seas.and airspace above the submarine areas referred to 
in paragraph (a) in respect of any activities carried on in connec- 
tion with the exploration for or exploitation of the minerals, pe- 
troleum, natural gas or hydrocarbons referred to in that 
paragraph. 
Related Provisions: 37(1.3) —SR&ED. within 200 nautical miles offshore is 
deemed, done in Canada; 127(9)‘qualified property’. closing words — “‘Canada” in- 
cludes’ prescribed offshore region for certain investment tax ,credit purposes; 
248(1)‘‘corporation incorporated in Canada’) — “‘Canada’’ includes areas before) they 
were part of Canada; 250 — Extended meaning of “resident: in Canada”; 253 — Ex- 
tended meaning of “carrying on business in Canada’; Income Tax Conventions Inter- 
pretation Act s. 5— Meaning of “Canada”? for treaty purposes; Interpretation Act 
8(2.1), (2.2) — Application.to.exclusive economic zone and continental shelf; Interpre- 
tation Act 35(1)—“‘Canada’ includes internal waters and territorial seas; Canada-U.S. 
Tax Treaty:Art. III:1(a) — Meaning of “Canada”. for treaty, purposes. 


Definitions [s. 255]: “mineral” — 248(1); “province” — Interpretation Act 35(1). 
Interpretation Bulletins: IT-494: Hire of ships and aircraft from non-residents. 


256. (1) Associated corporations — For the purposes of this 
Act, one corporation is associated with another in a taxation year if, 
at any time in the year, 


(a) one of the corporations controlled, directly. or indirectly in 
any manner whatever, the other; 


(b) both of the corporations. were controlled, directly or indi- 
rectly in any manner whatever, by the same person or group of 
persons; 


(c) each of the corporations was controlled, directly or indirectly 
in any manner whatever, by a person and the person who so con- 
trolled one of the corporations was related to the person who so 
controlled the other, and either of those persons: owned, in re- 
spect of each corporation, not less than 25% of the issued shares 
of any class, other than a specified class, of the capital stock 
thereof; 


(d) one of the corporations was controlled, directly or indirectly 
in any manner whatever, by a person and that person was related 
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to each member of a group of persons that so controlled. the 
other corporation, and that person owned, in respect of the other 


corporation; not less than 25% of the issued shares of any class, © 


other than a specified class, of the capital stock thereof; or 


(e) each of the corporations was controlled, directly or indirectly 
in any manner whatever, by a related group and each of the 
members of one of the related groups was related to all of the 
members of the other related group, and one or more persons 
who were members of both related groups, either alone or to- 
gether, owned, in respect of each corporation, not less than 25% 
of the issued shares of any class, other than a specified class of 
the capital stock thereof. 


Related Provisions: 18(2.2)-(2.4) — Associated corps share $1,000,000 base level 
deduction; 37(9.5) — Extended meaning of “associated” for SR&ED specified-em- 
ployee payment limitation; 125(2)-(4) — Associated corps share $200,000 income 
limit for small business deduction; 127(10.2)-(10.4) — Associated corps share 
$2,000,000. expenditure limit for investment tax credit: 127.1(2) — Associated corps 
share $200,000 taxable income limit to be qualifying corps for refundable investment 
tax credit; 128(1)(f) — Bankrupt corporation deemed not associated; 129(6) — Invest- 
ment income from associated ‘corporation deemed active business income; 
157(1)(b)(i)(D) CL) — Later final payment of tax where associated corps’ taxable in- 
comes do not exceed $200,000; 191.1(2)-(4) — Associated corps share dividend al- 
lowance for Part VI.1 tax; 256(1.1) — “Specified class” defined; 256(1.2) — Control, 
etc.; 256(1.5) — Person deemed related to self; 256(5.1), (6.2) — Control in fact; 
256(6.1) — Simultaneous control by different persons. 


Selected Cases [subsec. 256(1)]: Plomberie J.C. Langlois Inc. v. R., [2007] 3 
C.T.C. 148 (FCA) (Control in fact existed where unanimous shareholder agreement 
existed, but was not followed); Timco Holdings Ltd. v. R., [2006] 1 C.T.C. 2479 (TCC) 
(De facto control not established); L.D.G. 2000 Inc. v. R. (2002), [2004] 1 C.T.C. 2286 
(TCC) (Corporation controlled in fact); Société Fonciére D’ Investissement, [1996] 3 
C.T.C. 2537 (TCC) (Notion of de facto control implicit in statutory language); Holiday 
Luggage Mfg. Co. Inc. et al. v. R., [1987] 1 C.T.C. 23 (FCTD) (Non-resident not a 
“corporation” for purposes of provision); R. v. Fast, B.B., & Sons Distributors Ltd.,, 
[1986] 1 C.T.C. 299 (RCA) (Where only one member of related group owned shares of 
two corporations, related group, qua group, did not own shares of the corporations); 
Special Risks Holdings Inc. v. R., [1986] 1 C.T.C. 201 (FCA) (Corporation not dealing 
at arm’s length with another corporation was in de facto control of the latter); R. v. 
Imperial General Properties Ltd., [1985] 2 C.T.C. 299 (SCC) (Shareholder with only 
50% of voting rights had power to wind up company; held to control company); Rostal 
Sales Agency Ltd. v. R., [1983] C.T.C. 5 (FCTD) (Trust settlor without power to re- 
move trustee had no control over shares owned by trust); Southside Car Market Ltd. et 
al. v. R., [1982] C.T.C, 214 (FCTD) (Corporation cannot be controlled by both “the 
same person” and by a “group of persons”); Entrepét Métropolitain de Meubles Ltée y. 
MNR, [1981] C.T.C. 425 (FCTD) (Where a group of shareholders holds enough shares 
to have right to control company, actual control need not be exercised for provision to 
apply); Imperial General Properties Ltd. v. R., [1981] C.T.C. 331 (FCTD); aff’ d [1983] 
C.T.C. 27, (sub nom. R. v. Imperial General Properties Ltd.) (FCA); rev’d [1985] 2 
C.T.C. 299, (sub nom. R. v. Imperial General Properties Ltd.) (SCC) (Two companies 
not associated where one held 50% of voting shares of the other while remaining shares 
held by group of other shareholders); Fawcett, H.A., & Son Ltd. y. R., [1980] C.T.C. 
293 (FCA) (Where father’s shares inherited two days before father’s fiscal year-end, 
companies controlled by son associated with those controlled by father in taxation year 
of father’s death); Regal Wholesale Ltd. v. R., {1977] C.T.C. 202 (FCA) (Beneficial 
ownership of shares transferred without registration of change); R. v. Alroy Industries 
Ltd., [1976] C.T.C. 388 (FCTD) (Companies associated where one held irrevocable 
option to buy all shares of other); Danalan Investments Ltd. y. MNR, [1973] C.T.C. 251 
(FCTD) (Three companies associated where majority of shares of each held by indivi- 
dual and his nominees); Allied Farm Equipment Ltd. v. MNR, [1972] C.T.C. 619 (FCA) 
(Non-resident company not a “corporation” for purposes of provision); MNR y. 
Werner, Fritz, Ltd., [1972] C.T.C. 274 (FCTD) (Shares deemed owned by a third party 
by virtue of an option to purchase shares continue to belong to potential vendor for 
purposes of associated corporations provisions until option exercised); International 
Tron & Metal Co. Ltd. v. MNR, [1972] C.T.C. 242 (SCC) (De jure control sufficient for 
purposes of associated companies); Madill, S., Ltd. y. MNR, [1972] C.T.C. 47 (FCTD) 
(De jure control by group of persons where shares held indirectly); MNR vy. 
Consolidated Holding Co. Ltd., [1972] C.T.C. 18 (SCC) (Companies associated where 
controlling shareholders held controlling shares of other qua executors and trustees); 
Oakfield Developments (Toronto) Ltd. v. MNR, [1971] C.T.C. 283 (SCC) (Forty-three 
companies associated where group owned 50% of shares of each corporation, resulting 
in group’s capacity to, inter alia, wind up companies; factors to consider); Angelo-B.C. 
Distributors Ltd. v. MNR, [1970] C.T.C. 138 (Exch.) (Absent direct evidence to con- 
trary, shares presumed held for benefit of nominal owners); Donald Applicators Ltd. et 
al. v. MNR, [1969] C.T.C. 98 (Exch.); aff'd [1971] C.T.C, 402 (note) (SCC) (Company 
controlled by and associated with another which held all Class B shares of former; 
although the Class B shares carried no vote for directors, they entitled holder to change 
powers of directors); Vina-Rug (Canada) Ltd. y. MNR, [1968] C.T.C. 1 (SCC) (Compa- 
nies associated once any group of shareholders owns majority of shares of each). 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


Income Tax Act 


Advance Tax Rulings: ATR-13: Corporations not associated. 
Forms: T2 SCH 9: Related and associated corporations. 


(1.1) Definition of “specified class” — For the purposes of 
subsection (1), “specified class” means a class of shares of the capi- 
tal stock of a corporation where, under the terms or conditions of 
the shares or any agreement in respect thereof, 


(a) the shares are not convertible or exchangeable; 
(b) the shares are non-voting; 


(c) the amount of each dividend payable on the shares is calcu- 
lated as a fixed amount or by reference to a fixed percentage of 
an amount equal to the fair market value of the consideration for 
which the shares were issued; 


(d) the annual rate of the dividend on the shares, expressed as a 
percentage of an amount equal to the fair market value of the 

- consideration for which the shares were issued, cannot in any 
event exceed, 


(i) where the shares were issued before 1984, the rate of in- 
terest prescribed for the purposes of subsection 161(1) at the 
time the shares were issued, and 


(ii) where the shares were issued after 1983, the prescribed 
rate of interest at the time the shares were issued; and 


(e) the amount that any holder of the shares is entitled to receive 
on the redemption, cancellation or acquisition of the shares by 
the corporation or by any person with whom the corporation 
does not deal at arm’s length cannot exceed the total of an 
amount equal to the fair market value of the consideration for 
which the shares were issued and the amount of any unpaid divi- 
dends thereon. 


Related Provisions: 256(1.2) — Control; 256(1.5) — Person deemed related to self. 


History; Para. 256(1.1)(d) amended by 1994, c. 7, Sch. II (1991, ¢. 49), subsec. 
198(1), to substitute subparas. (i) and (ii) for “the prescribed rate of interest at the time 
the shares were issued”, applicable to 1989 et seq. 


Regulations: 4301(c) (prescribed rate of interest). 
Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.2) Control, etc. — For the purposes of this subsection and sub- 
sections (1), (1.1) and (1.3) to (5), 


(a) a group of persons in respect of a corporation means any two 
or more persons each of whom owns shares of the capital stock 
of the corporation; 


(b) for greater certainty, 


(i) a corporation that is controlled by one or more members 
of a particular group of persons in respect of that corporation 
shall be considered to be controlled by that group of persons, 
and 


(1i) a corporation may be controlled by a person or a particu- 
lar group of persons notwithstanding that the corporation is 
also controlled or deemed to be controlled by another person 
or group of persons; 


(c) a corporation shall be deemed to be controlled by another 
corporation, a person or a group of persons at any time where 


(i) shares of the capital stock of the corporation having a fair 

market value of more than 50% of the fair market value of all 

the issued and outstanding shares of the capital stock of the 
' corporation, or 


(ii) common shares of the capital stock of the corporation 
having a fair market value of more than 50% of the fair mar- 
ket value of all the issued and outstanding common shares of 
the capital stock of the corporation 


are owned at that time by the other corporation, the person or the 
group of persons, as the case may be; 


(d) where shares of the capital stock of a corporation are owned, 
or deemed by this subsection to be owned, at any time by an- 
other corporation (in this paragraph referred to as the “holding 
corporation”), those shares shall be deemed to be owned at that 
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time by any shareholder of the holding corporation in a propor- 
tion equal to the proportion of all those shares that 


(i) the fair market value of the shares of the capital stock of 
the holding corporation owned at that time by the 
shareholder): ) if pete 


is of 
(ii) the fair market value of all the issued shares of the capital 
stock of the holding corporation outstanding at that time; 


(ec) where, at any' time, shares of the capital stock of a corpora- 
tion are property of a partnership, or are deemed by this subsec- 
tion to be owned by the partnership, those shares. shall be 
deemed to be owned at that time by each member of the partner- 
ship in a proportion equal to the proportion of all those shares 
that 


(i) the member’s share of the income or loss of the partner- 
ship for its fiscal period that includes that time 


is of 
(ii) the income or loss of the partnership for its fiscal period 
that includes that time 


and for this purpose, where the income and loss of the partner- 
ship for its fiscal period that includes that time are nil, that pro- 
portion shall be computed as if the partnership had had income 
for that period in the amount of $1,000,000; 


(f) where shares of the capital stock of a corporation are owned, 
or deemed by this subsection to be owned, at.any time by a trust, 


(i) in the case of a testamentary trust under which one or 
more beneficiaries were entitled to receive all of the income 
of the trust that arose before the date of death of one or the 
last. surviving of those beneficiaries (in this paragraph re- 
ferred to as the “distribution date”) and no other person 
could, before the distribution date, receive or otherwise ob- 
tain the use of any of the income or capital of the trust, 


(A) where any such beneficiary’s share of the income or 
capital therefrom depends on the exercise by any person 
of, or the failure by any person to exercise, any discre- 
tionary power, those shares shall be deemed to be owned 
at any time before the distribution date by the beneficiary, 
and : 


(B) where clause (A) does not apply, those shares shall be 
deemed to be owned at any time before the distribution 
date by any such beneficiary in a proportion equal to the 
proportion of all those shares that the fair market value of 
the beneficial interest in the trust of the beneficiary is of 
the fair market value of the’ beneficial interests in the trust 
of all those beneficiaries, 


(ii) where a beneficiary’s share of the accumulating income 
or capital therefrom depends on the exercise by any person 
of, or the failure by any person to exercise, any discretionary 
power, those shares shall be deemed to be owned at that time 
by the beneficiary, except where subparagraph (i) applies and 
that time is before the distribution date, 

(iii) in any case where subparagraph (ii) does not apply, a 
beneficiary shall be deemed at that time to own the propor- 
tion of those shares that the fair market value of the benefi- 
cial interest in the trust of the beneficiary is of the fair market 
value of all beneficial interests in the trust, except where sub- 
paragraph (i) applies and that time is before the distribution 
date, and, 


(iv) in the case of a trust referred to in subsection 75(2), the 
person referred to in that subsection from whom property of 
the trust or property for which it was substituted was directly 
or indirectly received shall be deemed to own those shares at 
that time; and 
(g) in determining the fair market value of a share of the capital 
stock of a corporation, all issued and outstanding shares of the 
capital stock of the corporation shall be deemed to be non- 
voting. 


S. 256(1.4) 


Related Provisions: 127(10.22), (10.23), 127.1(2.2), (2.3) —Non-application of 
256(1.2) to SR&ED credit in certain cases; 248(5) — Substituted property; 256(1.5) — 
Person deemed related to. self; 256(1.6) — Exception; 256(6.1)— Simultaneous con- 
trol by. different persons. 


Selected Cases [subsec. 256(1.2)]: Rosario Poirier Inc. vy. R., [2002] 4 C.T.C. 
2346 (TCC) (Board resolution gave control in fact; small business deduction to be 
shared). , 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.3) Parent deemed to own shares — Where at any time 
shares of the capital stock of a corporation are owned by a child 
who is under 18 years of age, for the purpose of. determining 
whether the corporation is. associated at that time with any other 
corporation that is controlled, directly or indirectly in any manner 
whatever, by a parent of the child or by a group of persons.of which 
the parent is a member, the shares shall be deemed to be owned at 
that time by the parent unless, having regard to all the circum- 
stances, it can reasonably be considered that the child manages the 
business and affairs of the corporation and does so without a signif- 
icant degree of influence by the parent. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed,related to 
self; 256(5.1), (6.2) — Control in fact. 


History: Subsec. 256(1.3) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 198(2), 
applicable retroactively to its introduction (see History note to subsec. (1.6)). Subsec. 
(1.3) formerly read: 


(1.3) Where, at any time, shares of the capital stock of a corporation are owned 
by a child who is under 18 years of age, for the purposes of determining if the 
corporation is associated at that time with any other corporation that is con- 
trolled, directly or indirectly in any manner whatever, by a parent of the child or 
by a group ‘of persons of which the parent is a member, those shares shall be 
deemed to be owned at that time by the parent or the group, as the case may be, 
unless, having regard to all the.circumstances,.it may reasonably be considered | | 
that the child manages the business and affairs of the corporation and does so 
without a significant degree of influence by the parent. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1:4) Options and rights —For the purpose of determining 
whether a corporation is associated with another corporation with 
which it is not-otherwise associated, where a person or any. partner- 
ship in which the person has an interest has a right at any time 
under a contract, in equity or otherwise, either immediately or in the 
future and either absolutely or contingently, 


(a) to, or to acquire, shares of the capital stock of a corporation, 
or to control the voting rights of shares of the capital stock of a 
corporation, the person or’ partnership shall, except where the 
right is not exercisable at that time because the exercise thereof 
is contingent on the death, bankruptcy or permanent disability of 
an individual, be deemed; to.own,the shares at that time, and the 
shares shall be deemed to be issued and outstanding at that time; 
or 


(b) to’ cause a corporation to redeem, acquire or cancel any 
shares of its capital stock owned by other shareholders of a cor- 
poration, the person or partnership shall, except where the night 
is not exercisable at that time because the exercise thereof is 
contingent on the death, bankruptcy or permanent disability of 
an individual, be deemed at that time to have the same position 
in relation to control of the corporation and ownership of shares 
of its capital stock as if the shares were redeemed, acquired or 
cancelled by the corporation. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(1.6) — Exception; 256(5.1)— Control in fact. 


History: Subsec. 256(1.4) amended by 1994, c. 7, Sch. If (1991, c. 49), subsec. 198(2), 
applicable retroactively to its introduction (see History note to subsec. (1.6)). Subsec. 
(1.4) formerly read: 


(1.4) For the purposes of determining if a corporation is associated at any time 
with any other corporation that is controlled, directly or indirectly in any manner 
whatever, by a person, or by a group of persons of which the person is a mem- 
ber, where the person, or any partnership in which the person has an interest, has 
a right at any time under contract, in equity or otherwise, either immediately or 
in the future and either absolutely or contingently, 


(a) to, or to acquire, shares of the capital stock of the corporation, or to con- 
trol the voting rights of shares of the capital stock of the corporation, the 
person or partnership shall, except where the contract provides that the right 
is not exercisable until the death, bankruptcy or permanent disability of an 
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individual designated therein, be deemed to own the shares at that time and 
the shares shall be deemed to be issued and outstanding at that time; or 


(b) to cause the corporation to redeem, acquire or cancel any shares of its 
capital stock owned by other shareholders of the corporation, the person or 
partnership shall, except where the contract provides that the right. is not 
exercisable until the death, bankruptcy or permanent disability of an indivi- 
dual designated therein, be deemed at that time to have had the same posi- 
tion in relation to control of the corporation and ownership of shares of its 
capital stock as if the shares were redeemed, acquired or cancelled by the 
corporation, 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.5) Person related to himself, herself or itself — For the 
purposes of subsections (1) to (1.4) and (1.6) to (5), where a person 
owns shares in two or more corporations, the person shall as share- 
holder of one of the corporations be deemed to be related to him- 
self, herself or itself as shareholder of each of the other 
corporations. 


Related Provisions: 256(1.2) — Control, etc. 
Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(1.6) Exception — For the purposes of subsection (1.2) and not- 
withstanding subsection (1.4), any share that is 


(a) described in paragraph (e) of the definition “term preferred 
share” in subsection 248(1) during the applicable time referred 
to in that paragraph, or 


(b) a share of a specified class within the meaning of subsection 

(1.1) 
shall be deemed not to have been issued and outstanding and not to 
be owned by any shareholder and an amount equal to the greater of 
the paid-up capital of the share and the amount, if any, that any 
holder of the share is entitled to receive on the redemption, cancel- 
lation or acquisition of the share by the corporation shall be deemed 
to be a liability of the corporation. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self. 


(2) Corporations associated through a third corpora- 
tion — Where two corporations 


(a) would, but for this subsection, not be associated with each 
other at any time, and 


(b) are associated, or are deemed by this subsection to be associ- 
ated, with the same corporation (in this subsection referred to as 
the “third corporation”) at that time, 


they shall, for the purposes of this Act, be deemed to be associated 
with each other at that time, except that, for the purposes of section 
125, where the third corporation is not a Canadian-controlled pri- 
vate corporation at that time or elects, in prescribed form, for its 
taxation year that includes that time not to be associated with either 
of the other two corporations, the third corporation shall be deemed 
not to be associated with either of the other two corporations in that 
taxation year and its business limit for that taxation year shall be 
deemed to be nil. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self. 


Selected Cases [subsec. 256(2)]: Allied Farm Equipment Ltd. v. MNR, [1972] 
C.T.C. 619 (FCA) (Corporation not taxable under Part I not a “corporation” for pur- 
poses of provision), 


Interpretation Bulletins: IT-64R4: Corporations: association and control: IT-243R4: 
Dividend refund to private corporations. 

Advance Tax Rulings: ATR-13: Corporations not associated. 

Forms: T2 SCH 28: Election not to be an associated corporation. 


(2.1) Anti-avoidance — For the purposes of this Act, where, in 
the case of two or more corporations, it may reasonably be consid- 
ered that one of the main reasons for the separate existence of those 
corporations in a taxation year is to reduce the amount of taxes that 
would otherwise be payable under this Act or to increase the 
amount of refundable investment tax credit under section 127.1, the 
two or more corporations shall be deemed to be associated with 
each other in the year, 


Income Tax Act 


Selected Cases [Subsec. 256(2.1)]: L/P Sales Agency Inc. y. R., [2004] 2 C.T.C. 
2278 (TCC) (Even if professional advisors aware of tax advantages, possible that pur- 
pose of separate existence was not to reduce taxes); Hughes Homes Inc. y. R., [1998] 1 
C.T.C. 2367 (TCC) (Asset protection and wife’s separate business interests were main 
reasons for separate existence; no deemed association).. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 
Advance Tax Rulings: ATR-13: Corporations not associated. 


(3) Saving provision — Where one corporation (in this subsec- 
tion referred to as the “controlled corporation”) would, but for this 
subsection, be associated with another corporation in a taxation year 
by reason of being controlled, directly or indirectly in any manner 
whatever, by the other corporation or by reason of both of the cor- 
porations being controlled, directly or indirectly in any manner 
whatever, by the same person at a particular time in the year (which 
corporation or person so controlling the controlled corporation is in 
this subsection referred to as the “controller’’) and it is established 
to the satisfaction of the Minister that 


(a) there was in effect at the particular time an agreement or ar- 
rangement enforceable according to the terms thereof, under 
which, on the satisfaction of a condition or the happening of an 
event that it is reasonable to expect will be satisfied or happen, 
the controlled corporation will 


(i) cease to be controlled, directly or indirectly in any manner 
whatever, by the controller, and 


(ii) be or become controlled, directly or indirectly in any 
manner whatever, by a person or group of persons, with 
whom or with each of the members of which, as the case 
may be, the controller was at the particular time dealing at 
arm’s length, and 


(b) the purpose for which the controlled corporation was at the 
particular time so controlled was the safeguarding of rights or 
interests of the controller in respect of 


(i) any indebtedness owing to the controller the whole or any 
part of the principal amount of which was outstanding at the 
particular time, or 


(ii) any shares of the capital stock of the controlled corpora- 
tion that were owned by the controller at the particular time 
and that were, under the agreement or arrangement, to be re- 
deemed by the controlled corporation or purchased by the 
person or group of persons referred to in subparagraph (a)(ii), 


the controlled corporation and the other corporation with which it 
would otherwise be so associated in the year shall be deemed, for 
the purpose of this Act, not to be associated with each other in the 
year. 

Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(5.1), (6.2) — Controlled directly or indirectly; 256(6.1) — Simultaneous con- 
trol by different persons. 


Selected Cases [subsec. 256(3)]: MNR v. Werner, Fritz, Ltd., [1972] Cor: C274! 
(FCTD) (Shares deemed owned by third party by virtue of option to purchase shares 
continue to belong to potential vendor for purposes of associated corporations provi- 
sions until option exercised). 


Interpretation Bulletins: IT-64R4: Corporations: association and control, 


(4) Saving provision — Where one corporation would, but for 
this subsection, be associated with another corporation in a taxation 
year by reason of both of the corporations being controlled by the 
same executor, liquidator of a succession or trustee and it is estab- 
lished to the satisfaction of the Minister 


(a) that the executor, liquidator or trustee did not acquire control 
of the corporations as a result of one or more estates or trusts 
created by the same individual or two or more individuals not 
dealing with each other at arm’s length, and 
(b) that the estate or trust under which the executor, liquidator or 
trustee acquired control of each of the corporations arose only 
on the death of the individual creating the estate or trust, 
the two corporations are deemed, for the purposes of this Act, not to 
be associated with each other in the year. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(6.1) — Simultaneous control by different persons. 
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History: Subsec. 256(4) amended by 2001, c. 17, s. 231, in force June 14, 2001. Sub- 
sec. 256(4) formerly read: 


(4) Where one corporation would, but for this subsection, be associated with an- 
other corporation in a taxation year by reason of both of the corporations being 
controlled by the same trustee or executor and it is established to the satisfaction 
of the Minister 


(a) that the trustee or executor did not acquire control of the corporations as 
a result of one or more trusts or estates created by the same individual or two 
or more individuals not dealing with each other at arm’s length, and 


(b) that the trust or estate under which the trustee or executor acquired con- 
trol of each of the corporations arose only on the death of the individual 
creating the trust or estate, 


the two corporations shall be deemed, for the purposes of this Act, not to be 
associated with each other in the year. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(5) Idem — Where one corporation would, but for this subsection, 
be associated with another corporation in a taxation year, by reason 
only that the other corporation is a trustee under a trust pursuant to 
which the corporation is controlled, the two corporations shall be 
deemed, for the purposes of this Act, not to be associated with each 
other in the year unless, at any time in the year, a settlor of the trust 
controlled or is a member of a related group that controlled the 
other corporation that is the trustee under the trust. 


Related Provisions: 256(1.2) — Control, etc.; 256(1.5) — Person deemed related to 
self; 256(6.1) — Simultaneous control by different persons. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(5.1) Control in fact — For the purposes of this Act, where the 
expression “controlled, directly or indirectly in any manner 
whatever,” is used, a corporation shall be considered to be so con- 
trolled by another corporation, person or group of persons (in this 
subsection referred to as the “controller’’) at any time where, at that 
time, the controller has any direct or indirect influence that, if exer- 
cised, would result in control in fact of the corporation, except that, 
where the corporation and the controller are dealing with each other 
at arm’s length and the influence is derived from a franchise, li- 
cence, lease, distribution, supply or management agreement or other 
similar agreement or arrangement, the main purpose of which is to 
govern the relationship between the corporation and the controller 
regarding the manner in which a business carried on by the corpora- 
tion is to be conducted, the corporation shall not be considered to be 
controlled, directly or indirectly in any manner whatever, by the 
controller by reason only of that agreement or arrangement. 


Related Provisions: 256(6) — Idem; 256(6.2) — Simultaneous, control — applica- 
tion of 256(6.1). 


Selected Cases [subsec. 256(5.1)]: Taber Solids Control (1998) Ltd. v. R., [2010] 
1 C.T.C. 2290 (TCC) (Degree of influence constituted de facto control and deemed 
association of corporations); Plomberie J.C. Langlois Inc. v. R., [2007] 3 C.T.C. 148 
(FCA) (Control in fact existed where unanimous shareholder agreement existed, but 
was not followed); Lenester Sales Ltd. v. R., [2004] 4 C.T.C. 15. (FCA); aff’ g [2003] 4 
C.T.C. 2772 (TCC) (Control of franchiser did not amount to control in fact); L.D.G. 
2000 Inc. v. R. (2002), [2004] 1 C.T.C. 2286 (TCC) (Corporation controlled in fact); 
Rosario Poirier Inc. y. R., [2002] 4 C.T.C. 2346 (TCC) (Board resolution gave control 
in fact; small business deduction to be shared); Mimetix Pharmaceuticals Inc. v. R., 
[2002] 1 C.T.C. 2188 (TCC); aff’d [2003] 3 C.T.C. 72 (FCA) (De facto control exer- 
cised by non-resident shareholder precluded company from being CCPC), ASC 
Research Development Corp. v. Canada, [1995] 1 C.T.C. 2283 (TCC) (1988 amend- 
ments changed law to include concept of de facto control). 

Interpretation Bulletins: IT-64R4: Corporations: association and control, IT-236R4: 
Reserves — disposition of capital property (archived); IT-313R2: Eligible capital pro- 
perty — rules where a taxpayer has ceased carrying on a business or has died; IT- 
291R2: Transfer of property to a corporation under subsection 85(1); IT-458R2: Cana- 
dian-controlled private corporation. 

1.T. Technical News: 25 (Silicon Graphics case); 32 (control in fact: impact of recent 
jurisprudence). 


(6) Idem — For the purposes of this Act, where a corporation (in 
this subsection referred to as the “controlled corporation”) would, 
but for this subsection, be regarded as having been controlled or 
controlled, directly or indirectly in any manner whatever, by a per- 
son or partnership (in this subsection referred to as the “controller”) 
at a particular time and it is established that 


(a) there was in effect at the particular time an agreement or ar- 
rangement enforceable according to the terms thereof, under 


S. 256(7) 


which, on the satisfaction of a condition or the happening of an 
event that it is reasonable to expect will be satisfied or happen, 
the controlled corporation will 


(i) cease to be controlled, or controlled, directly or indirectly 
in any manner whatever, as the case may be, by the control- 
ler, and 


(ii) be or become controlled, or controlled, directly or indi- 
rectly in any manner whatever, as the case may be, by a per- 
son or group of persons, with whom or with each of the 
members of which, as the case may be, the controller was at 
the particular time dealing at arm’s length, and 


(b) the purpose for which the controlled corporation was at the 
particular time so controlled, or controlled, directly or indirectly 
in any manner whatever, as the case may be, was the safeguard- 
ing of rights or interests of the controller in respect of 


(i) any indebtedness owing to the controller the whole or any 
part of the principal amount of which was outstanding at the 
particular time, or 


(ii) any shares of the capital stock of the controlled corpora- 
tion that were owned by the controller at the particular time 
and that were, under the agreement or arrangement, to be re- 
deemed by the controlled corporation or purchased by the 
person or group of persons referred to in subparagraph (a)(ii), 


the controlled corporation is deemed not to have been controlled by 
the controller at the particular time. 


Related Provisions: 256(5.1), (6.2) — Controlled directly or indirectly; 256(6.1) — 
Simultaneous control by different persons. 


History: The closing words of subsec, 256(6) amended by 1998, c. 19, subsec. 246(1), 
applicable to taxation years that begin after 1988. The closing words formerly read: 


the controlled corporation shall be deemed, for the purposes of that provision, 
not to have been controlled by the controller at the particular time. 


Interpretation Bulletins: IT-64R4: Corporations: association and control; IT-458R2: 
Canadian-controlled, private corporation. 


(6.1) Simultaneous control — For the purposes of this Act and 
for greater certainty, 


(a) where a corporation (in this paragraph referred to as the 
“subsidiary”) would be controlled by another corporation (in this 
paragraph referred to as the “parent”) if the parent were not con- 
trolled by any person or group of persons, the subsidiary is con- 
trolled by 


(i) the parent, and 


(ii) any person or group of persons by whom the parent is 
controlled; and 


(b) where a corporation (in this paragraph referred to as the 
“subject corporation”) would be controlled by a group of per- 
sons (in this paragraph referred to as the “first-tier group”) if no 
corporation that is a member of the first-tier group were con- 
trolled by any person or group of persons, the subject corpora- 
tion is controlled by 
(i) the first-tier group, and 
(ii) any group of one or more persons comprised of, in re- 
spect of every member of the first-tier group, either the mem- 
ber, or a person or group of persons by whom the member is 
controlled. 
Related Provisions: 256(6.2) — Application to 256(5.1). 


History: Subsec. 256(6.1) added by 2001, c. 17, s. 194, applicable to taxation years 
that begin after November 1999. 


(6.2) Application to control in fact — In its application to sub- 
section (5.1), subsection (6.1) shall be read as if the references in 
subsection (6.1) to “controlled” were references to “controlled, di- 
rectly or indirectly in any manner whatever,”. 


History: Subsec. 256(6.2) added by 2001, c. 17, s. 194, applicable to taxation years 
that begin after November 1999. 


(7) Acquiring control — For the purposes of subsections 10(10), 
13(21.2) and (24), 14(12) and 18(15), sections 18.1 and 37, subsec- 
tion 40(3.4), the definition “superficial loss” in section 54, section 
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55, subsections 66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and 
(11), section 80, paragraph 80.04(4)(h), subsections 85(1.2), 88(1.1) 
and (1.2) and 110.1(1.2), sections 111 and 127, subsection 249(4) 
and this subsection, 


Proposed Amendment - — 256(7) opening words 


(7) Acquiring control — For the purposes of this subsection, of 
subsections 10( 10), 13(21. 2) and (24), 14(12) a d 18(15), sections 
18.1 and a7; subsection 40(3.4), the definition ‘ ‘superficial loss” in 
section 54, section 55, subsections 66(1 we di ie and 

66. 5(3) and 66. 7(10) and UD, section 80, 


and 127 and subsection 249(4) and “ subsection 590505. 2) of the 


Income Tax Regulations, 


Application: The August 27, 2010 draft legislation (Part 5 — foreign antiated, S, 
37, will amend the opening words: ‘of subsec. ei to read as above, applicable after 
December 18, 2009, : VG 


S. 53 of the draft legislation. prbvides fat any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends:before the day on 
which the draft legislation is assented to and would, in the absence of this section, be 
precluded peease of subsecs. 152(4) to (5) of the Act shall be apts ‘to thy extent 
settee to take into account this: amendment, if the taxpayer 


’ @) elects in writing in respect of all of its foreign affiliates las this section apply 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before June 

30, 2011; 
Technical Notes (Sept. 10, 2010): Subsection 2567) provides rules for certain 
enumerated provisions of the Act that deem certain transactions or events to result, or, 
not to result, in an acquisition of control of a corporation. Subsection 256(7) is 
amended to add to those enumerated provisions a reference to new subsection _ 
5905(5.2) of the Regulations, a rule that is engaged where a Canadian corporation is 
subject to an acquisition of control. 


(a) control of a particular corporation shall be deemed not to 
have been acquired solely because of 


(i) the acquisition at any time of shares of any corporation by 


(A) a particular person who acquired the shares from a 
person to whom the particular person was related (other- 
wise than. because of a right referred to in paragraph 
251(5)(b)) immediately before that time, 


(B) a particular person who was related to. the particular 
corporation (otherwise than because of a right referred to 
in paragraph 251(5)(b)) immediately before that time, 


(C) an estate that acquired the shares because of the death 
of a person, or 


(D) a particular person who acquired the shares from an 
estate that arose on the death of another person to whom 
the particular person was related, or 


Proposed Addition — 256(7)(a)(i)(E) 


(E) a corporation on a distribution (within the meaning 
assigned by subsection 55(1)) by a specified corporation 
(within the meaning assigned by that subsection) if a 
dividend, to which subsection '55(2) does ‘not apply be- 
cause of paragraph 55(3)(b), is received in the course of 
the reorganization in which the distribution occurs, 
Aipptivation: The July 16, 2010 draft legislation (Part 1 —‘technical), ‘subsec. 
153(2), will add cl. 256(7)(a)(i)(E), applicable to acquisitions of shares ‘that occur 
after 2000. 
Technical Notes (July 2010): Paragraph 256(7)(a) describes the circumstances 
where control of a corporation (or a corporation controlled by the corporation) is, 
considered not to have been acquired for the purposes of certain provisions of the 
Act, That paragraph is: amended in two ways. { 
First, subparagraph 256(7)(a)(i) is amended effective with feguialt to 6 Butea 
of shares after 2000 to:add clause (E) which precludes an acquisition of control of a 
corporation on a distribution (within the meaning assigned by subsection 55(1)) by a 
specified corporation (within the meaning assigned by that subsection) if a dividend 
is received in the course of a spin-off distribution in which no portion of the dividend 
is treated as a capital gain by the anti-avoidance rule in subsection §5(2) because of 
the application of the exception for certain reorganizations under paragraph 55(3)(b). 
Example: 
Facts. ? 


Income Tax Act 


zation for jhe purposes of 7 
vn a, of t the shares of Pubc 


Col y th G yote per shar here 
“no other issued shares. Mr. X¢ owns 5 1% ps Corporation , X’s is 

D who is the daughter of Mr. X owns 49% of the common shares: abe by Cor- 
h poration X. Mr. X has de jure control. of Corporation Oe 208 a 


Mr. X disposes of 10 shares of Corporation X to Mr. Z, an arm's Sy 
Consequently, Mr. X no longer has de jure control, and a group of persons ac- 
quires de Jure control of pit i x. ‘ ; 


. Application: 


if Mr. X and Ms. D form a related. group. ye persons lee febvlee ac 
_ control of Corporation X upon the disposition of shares by Mr, X, new sub 
graph 256(. 7)(a)(iii) deems no acquisition of control if no other group of persons: 
tik includes Mr. Z acquires control of Corporation X. It is a question of fact — 
whether Mr. X and Ms: D form a group of persons that would otherwise acquire — 
control of Corporation X and, if so, whether there exists another group of per-— 
_ sons that also acquires control. Depending on the circumstances, Mr. X.and 
D; Mr. X and Mr. Z;,Ms. D.and Mr. Z; or Mr. X, Ms. D and Mr. Z could form 
group of, persons that acquires control of Corporation Xx. Consequently, n aw 
subparagraph 256( 7)(a)(iii) applies only if, in this example, Mr. X and Ms. Dp 
form a group of persons that control: Corporation . X and there exists no other 
"group of persons (which includes Mr. Z) that acquires ecgcs e Seren’ Xa: 


Letter from Dept. of Saigo July 3, 2001: ; eset 
Dear [xxx] Age pide 
This is in ‘reply. to your firm’s letters of Decauther PBS 2000, ‘Tanuary, 24 and 31, S 


February 5, 9 and 23, 2001, and telephone conversations with members of this Divi- : 
sion regarding the application of section 55 of the Income Tax Act me any 1e a” 


proposed Canadian public corporation spin-off. AoE 


You have expressed the concern that the mechanics of a public’ spin-off burr? 
under paragraph 55(3)(b) “a the Act should not, by and’of themselves, result in any — 
acquisition of control on a “no types of property” Canadian public corporation spin- 
off. As well, you are concerned that certain shares referred to below should’ not be ; 
considered tobe taxable Canadian property for the iia anne of ols ae Ly 
address each matter separately. 


Acquisition of Control 


Under paragraph. 55(3)(b) of the Act, a Coe public aoe ¢ ‘Pubeo”): 
spin-off the shares of its subsidiary corporation (“Subco”) to.a newly created public — 
corporation (“Newco”). We understand that, pursuant to a Plan of Arrangement, eis 
shareholders of Pubco will exchange their common shares for common shar 
“special” shares of Pubco. Pubco shareholders will transfer to Newco, 
for common shares, of Newco, woe special Pubco Shares, which have 


Subco shares to Newco i in considemuen for preferred shares of New 0. A 
a Cross repurchase of the special Pubco shares held by Newco and the 
ferred shares held by Pubco. Pubco will be a “specified corporation” ith “the 
meaning of — ee of the Act in a to the distribution ot th 
Subco. 


Your concern is that Newco will acquire control of Subco on the acquisiti 
Subco shares from Pubco, with the result that the acquisition of control and su 
rules under the Act. will apply to Subco after ‘its sea by Newe & 


We agree there sho ul 
Act should not app the acquisition of the Subco oe. by Newco i in 
stances you describe provided the spin-off of Subco is not subsequently 
this regard therefore we will recommend to the Minister of F { 
amended to ensure there is no acquisition of control in these circumstance 


In particular, we will recommend an amendment. [now 256(7)(a)(@(B) — 
will provide that where Pubco, a “specified:corporation” within the mea 
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section 55(1) of the: Act, spins off i 


(ii) the asap or cadstiation at any oatiSulst time ée 
or a change at any particular time in the rights, privileges, 
restrictions or conditions attaching to, shares of the particular 
corporation or of a corporation controlling the particular cor- 
poration, where each person and each member of each group 
of persons that controls the particular corporation immedi- 
ately after the particular time was related (otherwise than be- 
cause of a right referred to in paragraph 251(5)(b)) to the 
corporation 

(A) immediately before the particular time, or 

(B) immediately before the death of a person, where the 

shares were held immediately before the particular time 


by an estate that acquired the shares because of the per- 
son’s death; 


(b) her’ at any time 2 or more corporations (each of whiew! is 
referred to in this paragraph as a “predecessor corporation”) 
have amalgamated to form one corporate entity (in this para- 
graph referred to as the “new corporation’), 


(i) control of a corporation is deemed not to have been ac- 
quired by any person or group of persons solely because of 
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the amalgamation unless it is deemed by subparagraph (ii) or 
(iii) to have been so acquired, 


(ii) a person or group of persons that controls the new corpo- 
ration immediately after the amalgamation and did not con- 
trol a predecessor corporation immediately before the amal- 
gamation is deemed to have acquired immediately before the 
amalgamation control of the predecessor corporation and of 
each corporation it controlled immediately before the amal- 
gamation (unless the person or group of persons would not 
have acquired control of the predecessor corporation if the 
person or group of persons had acquired all the shares of the 
predecessor corporation ae iat hes before the amalgama- 
tion), and 


(iii) control of a predecessor corporation and of each corpo- 
ration it controlled immediately before the amalgamation is 
deemed to have been acquired immediately before the amal- 
gamation by a person or group of persons 


(A) unless the predecessor corporation was related (other- 
wise than because of a right referred to in paragraph 
251(5)(b)) immediately before the amalgamation to each 
other predecessor corporation, 


(B) unless, if one person had immediately after the amal- 
gamation acquired all the shares of the new corporation’s 
capital stock that the shareholders of the predecessor cor- 
poration, or of another predecessor corporation that con- 
trolled the predecessor corporation, acquired on the amal- 
gamation in consideration for their shares of the 
predecessor corporation or of the other predecessor cor- 
poration, as the case may be, the person would have ac- 
quired control of the new corporation as a result of the 
acquisition of those shares, or 


(C) unless this subparagraph would, but for this clause, 
deem control of each predecessor corporation to have 
been acquired on the amalgamation where the amalgama- 
tion is an amalgamation of 


(I) two corporations, or 


(II) two corporations (in this subclause referred to as 
the “parents”) and one or more other corporations 
(each of which is in this subclause referred to as a 
“subsidiary’’) that would, if all the shares of each sub- 
sidiary’s capital stock that were held immediately 
before the amalgamation by the parents had been held 
by one person, have been controlled by that person; 


(c) ened to paragraph (a), where 2 or more persons (in this 
paragraph referred to as the “transferors”) dispose of shares of 
the capital stock of a particular corporation in exchange for 
shares of the capital stock of another corporation (in this para- 
graph referred to as the “acquiring corporation”), control of the 
acquiring corporation and of each corporation controlled by it 
immediately before the exchange is deemed to have been ac- 
quired at the time of the exchange by a person or group of per- 
sons unless 


(i) the particular corporation and the acquiring corporation 
were related (otherwise than because of a right referred to in 
paragraph 251(5)(b)) to each other immediately before the 
exchange, or 


(ii) if all the shares of the acquiring corporation’s capital 

stock that were acquired by the transferors on the exchange 

were acquired at the time of the exchange by one person, the 
ars would not control the peas corporation; 


roposed Addition _~ -256(7)(c.1) 


ee 
demption. or surrende M interests in, or as a consequence of z a. 


: distribution from, a SIFT trust (determined without reference 


S. 256(7)(c.1) 


to subsection 122.1(2)), SIFT partnership (determined without — 


reference to subsection 197(8)) or real estate investment trust 
(as defined in subsection 122.1(1)), control of the acquiring 
corporation and of each corporation controlled by it immedi- 


ately before the particular time is deemed to have been ac- 


quired by a person or group of persons at the particular time 
unless 


- (@) in respect of each of the corporations, a person (in this 
subparagraph referred to as a “relevant person”) affiliated 
(within the meaning assigned by section 251.1 read without 
reference to the definition “controlled”. in subsection 
251.1(3)) with the SIFT trust, SIFT partnership or real es- 
tate investment trust owned shares of the particular corpo- 
ration having a total fair market value of more than 50% of 
the fair market value of all the issued and outstanding 
shares of the particular corporation at all times during the 
period that 


(A) begins on the latest of July 14, 2008, the date the 
particular corporation came into existence and the time 
of the last acquisition of control, if any, of the particular 
corporation by a relevant person, and 


(B) ends immediately before the particular time, 


(ii) if all the securities (in this subparagraph as defined in 
subsection 122.1(1)) of the acquiring corporation that were 
acquired as part of the series of transactions or events at or 
before the particular time were acquired by one person, the 
person would 


(A) not at the particular time control the acquiring cor- 
poration, and 


(B) have at the particular time acquired securities of the 
acquiring corporation having a fair market value of not 
more than 50% of the fair market value of all the issued 
and outstanding shares of the acquiring corporation, or 


(iii) this paragraph previously applied to deem an acquisi- 
tion of control of the acquiring corporation upon an acqui- 
sition of shares that was part of the same series of transac- 
tions or events. 


Application: The August 27, 2010 draft legislation (Part 3 — other amendments), 
subsec. 119(1), will add para. 256(7)(c.1), applicable to transactions undertaken after 
4:00 p.m, EST March 4, 2010, other than transactions the parties to which are obli- 
gated to complete pursuant to the terms of an agreement in writing between the par- 
ties entered into before that time. However, the parties to a transaction shall be con- 
sidered not to be obligated to complete the transaction if one or more of those parties 
may be excused from completing the transaction as a result of amendments to the 
Act. 


Para. 256(7)(c.1) is also applicable to transactions completed or agreed to in writing 
in the period that begins on July 14, 2008 and ends at 4:00 pm EST March 4, 2010 if 
the parties to the transactions jointly elect in writing to the Minister of National Rev- 
enue on or before 


(a) where a party to the transactions is a partnership, the day that is the later of 


(i) the day that is the latest on which a return is required by section 229 of 
the Income Tax Regulations to be filed in respect of the partnership’s fiscal 
period that includes the day on which this draft legislation receives Royal 
Assent, and 


(ii) the day that is the latest filing-due date of any party for its taxation year 
that includes the day on which this draft legislation receives Royal Assent, 
and 


(b) if none of the parties to the transaction is a partnership, the day that is the 
latest filing-due date of any party for its taxation year that includes the day on 
which this draft legislation receives Royal Assent. 


For purposes of this application, the parties shall be considered to be the relevant 
SIFT trust, SIFT partnership, real estate investment trust and acquiring corporation 
described in para. 256(7)(c.1) or (g), as the case may be. 


Technical Notes (Sept. 10, 2010): Subsection 256(7) describes circumstances in 
which control of a corporation is deemed to have been acquired, or not to have been 
acquired, for the purposes of certain provisions of the Act. Subsection 256(7) is 
amended to add new paragraphs (c.1) and (g), generally applicable after March 4, 
2010. 


The Act contains a number of provisions aimed at preventing or restricting the use of 
tax losses after an acquisition of control of a corporation if the losses pre-date the 
acquisition of control. These rules include a rule, found in existing paragraph 


Income Tax Act 


1\(c), that in eatin terms deems an acquisition of control of an acquirin, 
a 


lew paragraph 256(\(c. 1) clarifies that tax loss trading i in simi 
si between a corporation rae a ae trust, § IFT 


graph 256(7)(c.1) if, in respect of the ease there is a i ace oF 
ownership of the corporation: Se a ad eS OO and aS ae ron 
result: 


Subparagraph. 256(7)\c. 1)(4) pies toa corporaiion (and to each corporation con- 
trolled by it immediately before the acquisition time) if more than 50% (measured by _ 
value) of the shares of the corporation were owned by a person (including a partner- _ 
ship) affiliated with the SIFT or REIT (including the SIFT or REIT itself) throughout — 
a qualifying period. The qualifying period is the period that ends immediately before _ . 
the acquisition time and that begins, generally, on July 14, 2008. For corporations 
that come into existence on a particular day after July 14, 2008, the qualifying period — 

begins on the particular day. If control of the corporation was last acquired by the 

affiliated SIFT or REIT at a particular time after the later of July 14, 2008 and the 
day on which the corporation came into existence, then the qualifying period begins 
at that particular time. : 


Subparagraph 256(7)(c.1)(ii) applies to a corporation and ome eorpomion controlled _ 
by it immediately before the acquisition time if, were a hypothetical person to have — 
acquired all of the securities (carrying the extended meaning provided by subsection 
122.1(1)) of the acquiring corporation that were actually acquired at or before the — 
acquisition time and as part of the series, that hypothetical person would not. have - 
more than 50% of the shares (measured by value), and would not have control, of the 
acquiring corporation. 
Subparagraph 256(7)(c.1)(iii) provides a third “safe harbour” under which a deemed — 
acquisition of control of a corporation will not occur under paragraph 256(7)(c.1). 
That subparagraph applies to a corporation if as part of the series paragraph 
256(7)(c.1) has already applied to deem an acquisition of control of the acquiring 
corporation. : 


New paragraph 256(7)(c.1) applies after 4:00 p.m. Eastern Standard Time March 4, 
2010 (the “Application Time’). However, that paragraph will not apply to transac- 
tions that occur after that time if the parties to the transactions were at that time 
obligated, pursuant to an agreement in writing, subject to certain exceptions, to com- 
plete the transaction. Paragraph 256(7)(c.1) and new paragraph 256(7)(g) will both 
also apply to transactions that were completed or agreed to in writing between July 
14, 2008 and the Application Time if the parties (for this purpose being the acquiring 
corporation and, as the case may be, the REIT or SIFT) to the transactions so elect in 
writing to the Minister of National Revenue. 


Example 


A SIFT partnership has held at all times after July 14, 2008 all of the shares of 
Aco, which in turn has owned at all times after July 14, 2008 all of the shares of 
Opco. The interests in the SIFT parnerip consist of publicly-traded LP units, 
and GP units held by GPco. 


Aco acquires all of the shares of GPco and all of the outstanding LP units in 
exchange for shares of Aco. The shares of Aco held by LP are redeemed in ex- 
change for its interest in Opco. Subject to subparagraph 256(7)(c.1)(i) to (iti), 
paragraph 257(6)(c.1) would apply to deem there to be an Peg secnail a control 
of Aco and Opco. 


Subparagraph 256(7)(c.1)(i) recognizes that the . continuity of Olehandap of Aco 
and Opco has been preserved over the course of the reorganization of the SIFT 
partnership's business and, as a result, will cause paragraph 256(7)(c.1) not to 
apply to deem an acquisition of control of either corporation to arise solely be- 
cause of that reorganization. 


Federal Budget, Notice of Ways and Means Motion, March 4 2010: (35) 
That subsection 256(7) of the Act be modified to add a rule similar to th in existing 
paragraph 256(7)(c) such that where two or more persons dispose of interests in a 
SIFT trust (as defined in the Act, determined without reference to. subsection 
122.1(2) of the Act), SIFT partnership (as defined in the Act, determined without 

reference to subsection 197(8) of the Act) or real estate investment trust in exchange _ 
for shares of the capital stock of a corporation, control of that corporation and of each 
corporation controlled by it immediately before the exchange is Rromed & to have been 
acquired at the time of the exchange by a person or group of persons. ] 


(36) That subsection 256(7) of the Act be modified such that where a SIFT wide 
corporation is the only beneficiary of a trust and the trust controls another corpo! ‘a 
tion, on a distribution of the shares of the other corporation that is part of a SIFT trust 
wind-up event (as defined in the Act), the SIFT wind-up corporation will be deemed 
not to acquire control of the other corporation because of that distribution. 
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(d) where at any time shares of the capital stock of a particular 
corporation are disposed of to another corporation (in this para- 
graph referred to as the “acquiring corporation”) for considera- 
tion that includes shares of the acquiring corporation’s capital 
stock and, immediately after that time, the acquiring corporation 
and the particular corporation are controlled by a person or 
group of persons who 


(i) controlled the particular corporation immediately before 
that time, and 


(ii) did not, as part of the series of transactions or events that 
includes the disposition, cease to control the acquiring 
corporation, 


control of the particular corporation and of. each corporation 
controlled by it immediately before that time is deemed not to 
have been acquired by the acquiring corporation solely because 
of the disposition; 


(ec) where at any time all the shares of the capital. stock of a par- 
ticular corporation are disposed of to another corporation (in this 
paragraph referred to as the “acquiring corporation’) for consid- 
eration that consists. solely of shares of the acquiring corpora- 
tion’s capital stock and, immediately after that time, 


(i) the acquiring corporation is not controlled by any person 
or group of persons, and 


(ii) the fair market value of the shares of the capital stock of 
the particular corporation is not less than 95% of the fair 
market value of all the assets of the acquiring corporation, 


control of the particular corporation and of each corporation 
controlled by it immediately before that time is deemed not to 
have been acquired by the acquiring corporation solely because 
of the disposition; and 


S. 256(7)(e) 


eee Amendment i eth) 


, Controlled by it immediately before a particular time is deemed 
a not to haye:-been acquired at the particular time by a corpora- 

d to as the “acquiring corpora- 
, the acquiring. corporation ac- 
parca, meal s — stocks for : 


corporation’s capital : tock that a are owned oe the acquir- 
ne oral oe iS not less than 95% of the fe arket 


W Soest that — 
on an oe ana of the acquiring corpora- — 
su sidiary wholly-owned corporation of the — 


ing Eocene (or the new - corporation) bens not less 
han 95% of the fair Jane vee of all of the assets of 


, ration. 


, for shares acquired after 1999 we ensure ‘that it ap 
lies on the acquisition of any ‘shares of the capital stock of the particular corporation 
the acquiring corporation if, immediately after the acquisition, the acquiring cor- 


| poration owns all of the shares of the capital stock of the particular corporation (other 


than shares of a specified class) and the 95% test is met. This provision is also 
amended to deem control not to be acquired if shares of the particular corporation are 
acquired as part of a plan of: arrangement and, upon completion of the arrangement, 

the acquirin rporation owns all the shares of the capital stock of the particular 
corporation (other than shares of a specified class) and the 95% test is met. Thus, 
amended paragraph 256(/)(e) may apply i in circumstances where the acquiring cor- 
poration owns shares of the capital stock of the particular corporation before the ac- 
quisition being examined. In addition, amended paragraph 256(7)(e) excludes shares 
ofa specified class, as defi adi (c.8) of the Act, from the determi- 
nation of whether the acquiring corporation has acquired all of the shares of the par- 


ticular corporation. Shares of a specified class are excluded on the basis that they are 
non-voting securit 


imilar to debt and should not be considered in determining 


whether control been acquired for the purpose of paragraph 256(7)(e).. 


This amendment also ensur hat, in circumstances where the acquisition occurs as — 
f a plan of arrangement, the acquiring corporation includes a new corporation — 
formed on an amalgamation of the acquiring corporation and a subsidiary controlled 
corporation of the acquiring corporation. As a result, paragraph 256(7)(e) may apply 
to a situation where the acquiring corporation owns shares of the particular corpora- 
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tion indirectly through a subsidiary. controlled corporation if the acquiring corpora- 
tion and the subsidiary controlled corporation | are ceva? as part of a plan 
arrangement that includes the acquisition. : : 


(f) if a particular trust is the only beneficiary of another trust, the 
particular trust is described in paragraph (c) of the definition 
“SIFT trust wind-up event”, the particular trust would, in the ab- 
sence of this paragraph, acquire control of a corporation solely 
because of a SIFT trust wind-up event that is a distribution of 
shares of the capital stock of the corporation by the other trust, 
and the other trust controlled the corporation immediately before 
the distribution, the particular trust is deemed not to acquire con- 
trol of the corporation because of the distribution. 


Proposed Addition — 256(7)(g) 


(g) a corporation (in this paragraph referred to as the “acquir- 
ing corporation”) that acquires shares of another corporation 
on a distribution that is a SIFT trust wind-up event of a SIFT 
wind-up entity is deemed not to acquire control of the other 
corporation because of that acquisition where the following 
conditions are met : 


(i) the SIFT wind- “up entity is a trust whose only benefici- 
ary immediately before the distribution is the acquiring 
corporation, 


(ii) the SIFT wind- -up entity controlled the other corpora- 
tion immediately before the distribution, 


(iii) as part of a series of transactions or events under which 

the acquiring corporation became the only beneficiary 

under the trust, two or more persons acquired shares in the 

acquiring corporation in exchange for their interests as ben- 
eficiaries under the trust, and 


(iv) if all the shares described in subparagraph (iii) had 
been acquired by one person, the person would 


(A) control the acquiring corporation, and 


(B) have acquired shares of the acquiring corporation 
having a fair market value of more than 50% of the fair 
market value of all the issued and outstanding shares of 
the acquiring corporation. 


Application: The August 27, 2010 draft legislation (Part 3 — other amendments), 
subsec. 119(2), will add para. 256(7)(g), applicable to transactions undertaken after 
4:00 p.m. EST March 4, 2010, other than transactions the parties to which are obli- 
gated to complete pursuant to the terms of an agreement in writing between the par- 
ties entered into before that time. However, the parties to a transaction shall be con- 
sidered not to be obligated to complete the transaction if one or more of those parties 
may be excused from completing the transaction as a result of amendments to the 
Act. 


Para. 256(7)(g) is also applicable to transactions completed or agreed to in writing in 
the period that begins on July 14, 2008 and ends at 4:00 pm EST March 4, 2010 if 
the parties to the transactions jointly elect in writing to the Minister of National Rev- 
enue on or before 


(a) where a party to the transactions is a partnership, the day that is the later of 


(i) the day that is the latest on which a return is required by section 229 of 
the Income Tax Regulations to be filed in respect of the partnership’s fiscal 
period that includes the day on which this draft legislation receives Royal 
Assent, and 


(ii) the day that is the latest filing-due date of any party for its taxation year 
that includes the day on which this draft eeelay receives Royal Assent, 
and 2. 


(b) if none of the parties to the transaction is a sieicAtip. the aye that is the 
latest filing-due date of any party for its taxation year that includes the day on 
which this draft legislation receives Royal Assent. 


For purposes of this application, the parties shall be considered to be the relevant 
SIFT trust, SIFT partnership, real estate investment trust and epee Milton 
described in para. 256(7)(c.1) or (g), as the case may b be. 


Technical Notes (Sept. 10, 2010): New paragraph 256(7)(g) applies to clarify 
that an acquisition of control of a corporation (“subsidiary corporation”) does not 
occur upon a distribution of shares of the subsidiary corporation’s capital stock to 
another corporation (the “acquiring corporation”) by a trust on a SIFT trust wind-up 
event of the trust. 


of 


Income Tax Act 


a of the acquiring corporation, 


New paragraph 256(7)(g) applies after 4:00 p m. ( rch | 
2010 (the “Application Time”). However, that paragraph will not app to - transac- 
tions that occur after that time if the parties to the transactions were at that tr im 


(Cc. te 
to transactions that 1 were ese or ed to in writing between July 14, 2008 
and the Application Time if the parties (for this purpose being the acquir 
tion and the trust) to the transactions so elect in writing to the Mi 
Revenue. 


neti 


Trust A, a SIFT trust, owns 100% of the shares of Aco, which oe owns 
of the shares of Cco. Bco is a corporation none of the shareholders Of} which 
Trust A or person affiliated with Trust A. On July 1, 2010, Beco acquires frot 
Trust A’s unitholders all of the outstanding units of Trust A. As consideration for 

the trust units acquired, Bco issues to Trust A’s unitholders shares of its capital — 
stock carrying 51% of the votes of Bco, Trust A undergoes, on July 2, 2010, a 

SIFT trust wind-up event, and distributes its shares of Aco to Beco. ao 


Paragraph 256(7)(g) of the Act will apply to deem there to be no ) acquisition of 
control of either Aco or Cco on the distribution. 


Had the transactions described above occurred i in Febuces 2010, in order for” 
paragraph 256(7)(g) of the Act to apply to deem no acquisition of control of £ Aco 
or Cco to occur on the distribution, Bco and Trust A must file a valid electi 
with the CRA. However, the filing of the election would also result in the aD, 
cation of paragraph 257(6)(c.1) to the transactions under which Trust 
unitholders acquired capital stock carrying 51% of the votes of Bco. Specifically, 
that paragraph would apply to deem there to have been an periaes of control 
of Bco in respect of that exchange. 


Federal Budget, Notice of Ways and Means Motion and Supplementary 
Information, March 4, 2010: See under 256(7)(c.1).. 


Related Provisions: 139.1(18)— Control deemed not acquired on demutualization 
of insurer; 256(8.1) — Corporations without share capital. 


History: Para. 256(7)(f) added by 2009, c. 2, subsec. 78(1), applicable after July 14, 
2008. 


The opening words of subsec. 256(7) amended by 2005, c. 19, s. 55 to replace “‘subsec- 
tions 85(1.2) and 88(1.1) and (1.2)” with “subsections 85(1.2), 88(1.1) and (1.2) and 
110.1(1.2)”, applicable in respect of gifts made after March 22, 2004. 


The opening words of subsec. 256(7) amended by 1998, c. 19, subsec. 246(2), applica- 
ble after April 26, 1995 except that the reference to section 18.1 is applicable after 
November 17, 1996. The opening words formerly read: 


(7) For the purposes of subsection 13(24), sections 37 and 55, subsections 
66(11), (11.4) and (11.5), 66.5(3) and 66.7(10) and (11), section 80, paragraph 
80.04(4)(h), subsections 85(1.2), 87(2.1) and (2.11), 88(1.1) and (1.2) and 
89(1.1), sections 111 and 127 and subsection 249(4), 


Subpara. 256(7)(a)(ii) amended by the said c. 19, subsec. 246(3), applicable to 1994 et 
seg. Subpara. 256(7)(a)(ii) formerly read: 


(ii) the redemption or cancellation at any time of shares of the particular corpora- 
tion or of a corporation controlling the particular corporation, where the person 
or each member of the group of persons that controls the corporation immedi- 
ately after that time was related to the corporation (otherwise than because of a 
right referred to in paragraph 251(5)(b)) immediately before that time; and 


Para. 256(7)(b) amended, paras. (c), (d) and (e) added, by the said c. 19, subsec. 
246(4), para. 256(7)(b) applicable 


(a) to mergers that occur after April 26, 1995, other than a merger that occurs 
pursuant to a written agreement made before that day where the corporate entity 
formed by the merger so elects before January 1999; and 


(b) to a merger that occurred after 1992 and before April 26, 1995 where the cor- 
porate entity formed by the merger so elects before January 1999; 


para. 256(7)(c) applicable to exchanges that occur after April 26, 1995, other than an 
exchange that occurs pursuant to a written agreement made before that day; and paras. 
256(7)(d) and (e) applicable after April 26, 1995 except that, with respect to acquisi- 
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tions of shares that occur before June 20, 1996 or pursuant to a written agreement made 
before-June, 20, 1996, subpara. 256(7)(€)(ii), shall be read’ as follows: 


(ii) all ‘or substantially all of the fair market value of the shares of the acquiring 
corporation’s capital stock is attributable to the shares acquired by it at that time, 


Para. 256(7)(b) formerly read: 


(b) where there has been an amalgamation (within the meaning assigned by sec- 
tion 87) of two or more corporations after November 12, 1981, and a person or 
group of persons. controlled the new, corporation immediately: after the amalga- 
mation and did not control a particular predecessor corporation, immediately 
before the amalgamation, that person or group of persons shall be deemed) to 
have acquired control of the particular predecessor corporation immediately 
before the amalgamation unless control would not have been acquired if the per- 
son or group of persons that controlled the new corporation immediately after the 
amalgamation had acquired all of the shares of the particular predecessor corpo- 
‘ration immediately before the amalgamation. 


The opening words of subsec. 256(7) amended by 1995, c. 21, subsec..44(1), pouligable 
to amalgamations, acquisitions, redemptions and cancellations that occur after February 
21, 1994. The opening words formerly read: 


a (7) For the. purposes of subsection 13(24), sections 37 and. 55, subsections 
66(11), (11.4) and (11.5), 66.5(3), 66.7(10) and (11), 85(1.2), 87(2.1) and (2.11), 
~88(1.1), and_(1.2) and 89(1.1), sections 111 and 127 and subsection 249(4), 


The opening words of subsec. 256(7) amended by 1995, c. 3, subsec. 55(1), applicable 
to amalgamations, acquisitions, redemptions and cancellations that occur after February 
21, 1994) The opening words formerly read: 


(7) For the purposes of subsection 13(24), section 37, subsections 66(11), (11.4) 
and (11.5), 66.5(3), 66.7(10) and (11), 85(1.2), 87(2.:1) and (2.11), 88(1.1) and 
(1.2) and 89(1.1), sections 111 and 127 and subsection 249(4), 


All that portion of subsec. 256(7) preceding para. (b) substituted by 1994,\c. 21, s. 114, 
applicable to ‘acquisitions, redemptions’ and cancellations occurring after 1992: That 
portion of the subsec. formerly read: 


(7) Control deemed not to be acquired — For the purposes of subsection 
13(24), section 37, subsections 66(11), (11.4) and (11.5), 66.5(3), 66.7(10) and 
(11), 85(1.2), 87(2.1), 881.1) and (1.2) and ox 1), sections 111 and 127 and 
subsection 249(4), 


(a) a person shall be deemed not to have ‘acquired control of a particular 
corporation, or of any corporation controlled by it, because of the redemp- 
tion, acquisition or cancellation of shares of the particular corporation if that 
person 


(i) was, immediately before the share redemption, acquisition or cancel- 
lation, related (otherwise than because of a right referred to in paren 
251(5)(b)) to the particular corporation, 


(ii) was an executor, administrator or trustee of an estate who acquired. 
the, shares by virtue of the death of-any other person, 


(iii) acquired the shares by way of a distribution from an estate arising 
on the death‘ of another person with whom the: first-mentioned person 
was related, or 


(iv), was a corporation formed by an amalgamation (within the meaning 
of section 87) of two or more. predecessor corporations each of which 
was related (otherwise than by virtue of a right referred to in paragraph 
251(5)(b)) to the particular corporation immediately before the amalga- 
mation; and 


All that portion of subsec. 256(7) preceding subpara. (a)(ii) amended by 1994, c. 7, 
Sch. HI (1991, c. 49), subsecs. 198(3), (4), to add reference to subsec. 85(1.2), applica- 
ble to dispositions occurring after 1984, and to substitute all that portion of para. (a) 
preceding subsec. (ii), applicable with respect to redemptions, acquisitions and cancel- 
lations of shares occurring after 1989, except that, in applying the para. to a person who 
so elected by notifying the Minister of National Revenue in writing before 1992 [1994, 
¢. 7, Sch. VII (1993, c:.24), s: 159 provides that such an election made before Decem- 
ber 11, 1993 shall be deemed to have been made before 1992], the references therein to 
“redemption” and “cancellation” shall be read as references to “redemption after July 
13, 1990” and “cancellation after July 13, 1990”, respectively. The substitution portion 
of para. (a) formerly read: 


(a) where shares of a particular corporation have been acquired by a person after 
March 31, 1977, that person shall be deemed not to,have acquired control of the © 
particular corporation by virtue of that share acquisition if that person 


(i) was, immediately before the share acquisition, related (otherwise than by 
virtue of a right referred to in paragraph 251(5)(b)) to the saree 
corporation, 


Selected Cases [subsec. 256(7)]: Duha Printers (Western) Ltd. v. R., [1998] 3 
C.T.C. 303 (SCC); rev'd [1996] 3 C.T;C. 19 (FCA) (Documents of constitutional or 
constating nature may be used to determine relationship and de jure control). 


Interpretation Bulletins: IT-64R4: Corporations: association and control; IT- 302R3: 
Losses of a corporation — the effect that acquisitions of control, amalgamations, and 
windings-up have on their deductibility; IT-474R: Amalgamations of Canadian 
corporations. 


S. 256(8) 


1.T. Technical News: 7 (control by a group — 50/50 arrangement); 16 (Duha Print- 
ers case); 34 (change in trustees and control). 


Advance Tax Rulings: ATR-7: Amalgamation involving losses and control. 


(8) Deemed exercise of right — Where at any time a taxpayer 
acquires .a right referred.to in paragraph 251(5)(b) in. respect of a 
share and it can reasonably be concluded that one of the main pur- 
poses of the, acquisition. is 


(a) to avoid any limitation on the deductibility of any non-capital 
loss, net capital loss, farm loss or any expense or other amount 
referred to in subsection 66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the application of subsection 10(10) or 13(24), para- 
graph 37(1)(h) or subsection 55(2) or 66(11.4) or (11.5), para- 
graph 88(1)(c.3) or subsection 111(4), (5.1), (5.2), or (5.3), 
181.1(7) or 190.1(6), . 


(c) to avoid the application of paragraph (j) or (k) of the defini- 
tion ‘investment tax credit” in subsection 127(9), 


(d) to avoid the application of section 251.1, or 
(e) to affect the application of section 80, 


the taxpayer is deemed to’be in the same position in relation to the 
control of the corporation as if the right were immediate and abso- 
lute and as if the taxpayer had exercised the right at that time for the 
purpose of determining whether control of a corporation has been 
acquired for the purposes of subsections 10(10) and 13(24), section 
37, subsections 55(2), 66(11), (11.4) and (11.5), 66.5(3), 66.7(10) 
and (11),. section 80, paragraph 80.04(4)(h),- subparagraph 
88(1)(c)(vi), paragraph 88(1)(c.3), sections 111 and 127 and sub- 
sections 181.1(7), 190.1(6) and 249(4), and in determining for the 
purpose of section 251.1 whether a corporation is controlled by any 
person or group of persons. 

Related Provisions: 256(8.1) — Corporations without share capital. 


History: Subsec. 256(8) amended by 1998, c. 19, subsec. 246(5), applicable after Feb- 
ruary 21, 1994 except that, 


(a) in its application after February 21, 1994 and before June 24, 1994, subsec. 
256(8) shall be read as follows: 


(8) Where at any time a taxpayer acquires a right referred to in paragraph 
251(5)(b) in respect of shares and it can reasonably be concluded that one of 
the main purposes of the acquisition. is 


(a) to avoid any limitation on the deductibility of any non-capital loss, 
net.capital loss, farm loss or any expense or other amount referred to in 
subsection 66(11), 66.5(3) or 66.7(10) or (11), 


(b) to avoid the. application.of subsection 13(24), paragraph 37(1)(h), 
subsection 66(11.4) or (11.5), paragraph 88(1)(c.3) or subsection 111(4), 
(5.1), (5.2) or (5.3), 


(c) to avoid the application of paragraph (j) or (k) of the definition “in- 
vestment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


the taxpayer is deeméd to have acquired the shares at that time for the pur- 
pose of determining whether control of the corporation has been acquired for 
the purposes of subsection 13(24), section 37, subsections 66(11), (11.4) and 
(11.5), 66.5(3) and 66.7(10) and (11), section 80, paragraph 80.04(4)(h), 
subparagraph 88(1)(¢)(vi), paragraph 88(1)(c.3), sections 111 and 127 and 
subsection 249(4). 


and 


(b) in its application after June 23, 1994 and before April-27, 1995, subsec. 256(8) 
shall be read as follows: 


(8). Where at any time a taxpayer acquires a right referred to in paragraph 
251(5)(b) in respect of shares and it can reasonably be concluded that one of 
the main purposes of the acquisition is 


(a) to avoid any limitation ’on the deductibility of any non-capital loss, 
net capital loss, farm loss or any’expense or other amount referred to\in 
subsection 66(11); 66.5(3) or 66.7(10) or (11), 

(b) to: avoid the application of subsection’ 13(24), paragraph 37(1)(h), 
subsection 55(2), 66(11.4) or (11.5), paragraph 88(1)(c.3) or subsection 
111(4), (5.1),. (5.2) or (5.3), 

(c) to avoid the application of paragraph (j) or (k) of the definition “in- 
vestment tax credit” in subsection 127(9), or 

‘(d) to affect the application of ‘section 80, 


the taxpayer is deemed to have acquired the shares at that time for the pur- 
pose of determining whether control of the corporation has been acquired for 
the purposes of subsection 13(24), sections 37 and 55, subsections 66(11), 
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(11.4) and (11.5), 66.5(3) and 66.7(10) and (11), section 80, paragraph 
80.04(4)(h) subparagraph 88(1)(c)(vi), paragraph 88(1)(c.3), sections 111 
and 127 and subsection 249(4). 
Subsec. 256(8) formerly read: 
(8) Deemed acquisition of shares — Where at any time a taxpayer acquires a 
right referred to in paragraph 251(5)(b) with respect to shares and it can reasona- 
bly be concluded that one of the main purposes of the acquisition is 
(a) to avoid any limitation on the deductibility of any non-capital loss, net 
capital loss, farm loss, expense or other amount referred to in subsection 
66(11), 66.5(3) or 66.7(10) or (11), 
(b) to avoid the application of subsection 13(24), paragraph 37(1)(h) or sub- 
section 55(2), 66(11.4) or (11.5) or 111(4), (5.1), (5.2) or (5.3), 
(c) to avoid the application of paragraph (j) or (k) of the definition “invest- 
ment tax credit” in subsection 127(9), or 


(d) to affect the application of section 80, 


in determining whether control of the corporation is acquired for the purposes of 
subsection 13(24), sections 37 and 55, subsections 66(11), (11.4) and (11.5), 
66.5(3) and 66.7(10) and (11), section 80, paragraph 80.04(4)(h), sections 111 
and 127 and subsection 249(4), the taxpayer shall be deemed to have acquired 
the shares at that time. 
Subsec. 256(8) amended by 1995, c. 21, subsec. 44(2), applicable to acquisitions that 
occur after February 21, 1994, except that, with respect to acquisitions that occur 
before June 24, 1993, 
(a) paragraph 256(8)(b) shall be read without reference to subsec. 55(2); and 
(b) the concluding portion of subsection 256(8) shall be read without reference to 
3399. 
Subsec. (8) formerly read: 
(8) Deemed acquisition of shares — Where at any time a taxpayer has ac- 
quired a right referred to in paragraph 251(5)(b) with respect to shares and it can 
reasonably be concluded that one of the main purposes of the acquisition was to 
avoid 
(a) any limitation on the deductibility of any non-capital loss, net capital 
loss, farm loss, expense or other amount referred to in subsection 66(11), 
66.5(3) or 66.7(10) or (11), 
(b) the application of subsection 13(24), paragraph 37(1)(h), or subsection 
55(2), 66(11.4) or (11.5), 111(4), (5.1), (5.2) or (5.3), or 
(c) the application of paragraph (j) or (k) of the definition “investment tax 
credit” in subsection 127(9), 
in determining whether control of a corporation has been acquired for the pur- 
poses of subsection 13(24), sections 37 and 55, subsections 66(11), (1 1.4) and 
(11.5), 66.5(3) and 66.7(10) and (11), sections 111 and 127 and subsection 
249(4), the taxpayer shall be deemed to have acquired the shares at that time. 
That portion of subsec. 256(8) after para. (a) amended by 1995, c. 3, subsec. 55(2), 
applicable to acquisitions that occur after June 23, 1994. That portion formerly read: 
(b) the application of subsection 13(24), paragraph 37(1)(h) or subsection 
66(11.4) or (11.5), 111(4), (5.1), (5.2) or (5.3), or 
(c) the application of paragraph (j) or (k) of the definition “investment tax credit” 
in subsection 127(9), 


in determining whether control of the corporation has been acquired for the purposes 
of subsection 13(24), section 37, subsections 66(11), (11.4) and (11.5), 66.5(3), 
66.7(10) and (11), sections 111 and 127 and subsection 249(4), the taxpayer shall be 
deemed to have acquired the shares at that time. 


Interpretation Bulletins: IT-64R4: Corporations: association and control. 


(8.1) Corporations without share capital — For the purposes 
of subsections (7) and (8), 


(a) a corporation incorporated without share capital is deemed to 
have a capital stock of a single class; 


(b) each member, policyholder and other participant in the cor- 
poration is deemed to be a shareholder of the corporation; and 


(c) the membership, policy or other interest in the corporation of 
each of those participants is deemed to be the number of shares 
of the corporation’s capital stock that the Minister considers rea- 
sonable in the circumstances, having regard to the total number 
of participants in the corporation and the nature of their 
participation. 

History: Subsec. 256(8.1) added by 1998, c. 19, subsec. 246(5), applicable after April 

26, 1995. 


(9) Date of acquisition of control — For the purposes of this 
Act, other than for the purposes of determining if a corporation is, 
at any time, a small business corporation or a Canadian-controlled 
private corporation, where control of a corporation is acquired by a 


Income Tax Act 


person or group of persons at a particular time on a day, control of 
the corporation shall be deemed to have been acquired by the per- 
son or group of persons, as the case may be, at the beginning of that 
day and not at the particular time unless the corporation elects in its 
return of income under Part I filed for its taxation year that ends 
immediately before the acquisition of control not to have this sub- 
section apply. 


Related Provisions: 220(3.2), Reg. 600(b) — Late filing or revocation of election; 
249(4) — Deemed year end where change of control occurs; Reg. 6204(4) — Subsec. 
256(9) ignored for purposes of “specified person” in determining prescribed shares 
under 110(1)(d). 


History: Subsec. 256(9) amended by 2009, c. 2, subsec. 78(2), applicable in respect of 
an acquisition of control of a corporation that occurs after 2005, other than in respect of 
such an acquisition of control that occurs before January 28, 2009 and in respect of 
which the taxpayer elects in writing, filed with the Minister of National Revenue on or 
before the taxpayer’s filing-due date for the taxpayer’s 2009 taxation year, that the 
amendment not apply. 


The said c. 2, subsec. 78(5), states that a taxpayer is deemed to have made the election 
described above in respect of an acquisition of control of a corporation that occurs 
before January 28, 2009 if it can reasonably be considered, having regard to a return of 
income, notice of objection, or notice of appeal, filed or served by the taxpayer under 
the Act before January 28, 2009, that the taxpayer has interpreted and applied subsec- 
tion 256(9) for the purposes of determining if the corporation was a small business 
corporation or a Canadian-controlled private corporation at the time of the transfer of 
shares of the corporation that caused the acquisition of control to occur. 


Subsec. 256(9) formerly read: 


(9) For the purposes of this Act, where control of a corporation is acquired by a 
person or group of persons at a particular time on a day, control of the corpora- 
tion shall be deemed to have been acquired by the person or group of persons, as 
the case may be, at the commencement of that day and not at the particular time 
unless the corporation elects in its return of income under Part I filed for its 
taxation year ending immediately before the acquisition of control not to have 
this subsection apply. 


Selected Cases [subsec. 256(9)]: Survivance (La) v. R., [2007] 1 C.T.C. 189 
(FCA) (Provision equally applicable to party ceding control as to party acquiring 
control). 


Definitions [s. 256]: “affiliated” — 251.1; “amount” — 248(1); “arm’s length” — 
251(1); “associated” — 256; “business” — 248(1); “Canada” — 255; “Canadian-con- 
trolled private corporation” — 125(7), 248(1); “child” — 252(1); “class of shares” — 
248(6); “common share” — 248(1); “controlled directly or indirectly” — 256(5.1), 
(6.2); “corporation” — 248(1), Interpretation Act 35(1); “dividend” — 248(1); “distri- 
bution date” — 256(1.2)(f)(i); “estate” — 104(1), 248(1); “farm loss” — 111(8), 
248(1); “fiscal period” — 249(2)(b), 249.1; “group” — 256(1.2)(a); “individual” — 
248(1); “investment tax credit” — 127(9), 248(1); “Minister” — 248(1); “net capital 
loss”, “non-capital loss” — 111(8), 248(1); “paid-up capital” — 89(1), 248(1); “par- 
ent” — 252(2)(a); “person”, “prescribed” — 248(1); “prescribed rate” — Reg. 4301; 
“principal amount” — 248(1), (26); “property” — 248(1); ‘real estate investment 
trust” — 122.1(1); “related” — 251(2)-(6); “related group” — 251(4); “SIFT partner- 
ship” — 197(1), (8), 248(1); “SIFT trust” — 122.1(1), (2), 248(1); “SIFT trust wind-up 
event”, “SIFT wind-up entity” — 248(1); “series of transactions” — 248(10); “share”, 
“shareholder”, “small business corporation” — 248(1); “specified class” — 88(1)(c.8), 
256(1.1); “subject corporation” — 256(6.1)(b); “subsidiary wholly-owned corpora- 
tion” — 248(1); “substituted” — 248(5); “taxation year” — 249; “taxpayer” — 248(1); 
“testamentary trust” — 108(1), 248(1); “trust” — 104(1), 248(1), (3). 


257. Negative amounts — Except as specifically otherwise pro- 
vided, where an amount or a number is required under this Act to be 
determined or calculated by or in accordance with an algebraic 
formula, if the amount or number when so determined or calculated 
would, but for this section, be a negative amount or number, it shall 
be deemed to be nil. 

Related Provisions: 248(1)“taxable income” — Taxable income cannot be less than 
nil. 

Definitions [s. 257]: “amount” — 248(1). 


258. (1) [Repealed under former Act] 


(2) Deemed dividend on term preferred share — Notwith- 
standing subsection 15(3), an amount paid or payable after 1978 as 
interest on or as an amount in lieu of interest in respect of 


(a) any interest or dividend payable after November 16, 1978 on 
an income bond or an income debenture issued before Novem- 
ber 17, 1978 or pursuant to an agreement in writing made before 
that date, or 


1710 


Part XVII — Interpretation 


(b) a dividend that became payable or in arrears after November 
16, 1978 on a share of the capital stock of a corporation that is 
not a term preferred share by reason of having been issued 
before November 17, 1978 or pursuant to an agreement in writ- 
ing made before that date, 


shall, for the purposes of subsections 112(2.1) and 138(6), be 
deemed to be a dividend received on a term preferred share. 
Related Provisions: 248(13) — Interests in trusts and partnerships. 
Interpretation Bulletins: IT-52R4: Income bonds and income debentures (archived). 


(3), Deemed interest on preferred shares — Subject to sub- 
section (4), for the purposes of paragraphs 12(1)(c) and (k) and sec- 
tions 113 and 126, each amount that is a dividend received in a 
taxation year on 


(a) a term preferred share by a specified financial institution res- 
ident in Canada from a corporation not resident in Canada, or 


(b) any other share that 
(i) is a grandfathered share, or 


(ii) was issued before 8:00 p.m. Eastern Daylight Saving 
Time, June 18, 1987 and is not deemed by subsection 
112(2:22) to have been issued after that time 


by a corporation from a corporation not resident in Canada, if 
the dividend would have been a dividend in respect of which no 
deduction could have been made under subsection 112(1) or (2) 
or 138(6) because of subsection 112(2.2) of the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, as it read 
on June 17, 1987, if the corporation that paid the dividend were 
a taxable Canadian corporation 


shall be deemed to be interest received in the year and not a divi- 
dend received on a share of the capital stock of a corporation. 
Related Provisions: 248(1) — “amount” — stock dividend; 248(13) — Interests in 
trusts and partnerships; 258(4) — Exception. 
History: Subpara. 258(3)(b)(ii) amended by 2001, c. 17, s. 195, applicable in respect 
of dividends received after 1998. Subpara. (3)(b) (ii) formerly read; 
(ii) was issued before 8:00 p.m. Eastern Daylight Saving Time, June 18, 1987 
and was not deemed by paragraph 112(2.2)(f) to have been issued after that time 
Para. 258(3)(b) amended by 1994, c. 7, Sch. VIII (1993, c: 24), s. 141, applicable to 
dividends received or deemed to be received on shares acquired after 8:00 p.m. EDST, 
June 18, 1987. Para. (3)(b) formerly read: 
(b) any other share by a corporation from a corporation not resident in Canada, if 
the dividend would have been a dividend in respect of which no deduction could 
have been made under subsection 112(1) or (2) or 138(6) by reason of subsection 
112(2.2) of the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, as it read on June 17, 1987 if the pat on that paid the dividend were’a 
taxable Canadian corporation 
I.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Interpretation Bulletins: IT-88R2: Stock dividends. 


(4) Exception — Subsection (3) is not applicable to a dividend de- 
scribed in paragraph (3)(a) if the share on which the dividend was 
paid was not acquired in the ordinary course of the business carried 
on by the sniealemans 


ue in the ‘bedauaiy course of the busin 
: corporation; or 


para; uote S30O(bIGi) if the corpora 
ip not a foreign affiliate of th 


Application: The August 19, 2011 draft legislation: (foreign affiliates), subsec. 
1), wi ble to dividends paid after 


See also: Application under . 90 re extended reassessment deadline. 


Technical Notes: Subsections 258(3) and (5) provide rules that deem, in certain — 


circumstances, certain dividends to be interest received by a taxpayer. yy 
Subsection 258(4), which provides — exceptions. to subsection — 258(3), 4s eine 


amended to add an additional exception; and new subsection 258(6) is being added to 


S. 259(1)(f) 


provide a new exception to subsection: spite Both new id one carve-out si 
e fro 


(5) Deemed interest on certain shares — For the purposes of 
paragraphs .12(1)(c) and (k) and: sections 113 and 126, a dividend 
received after June 18, 1987 and in a taxation year from a corpora- 
tion not resident in Canada, other than a corporation in which the 
recipient had or would have, if the corporation were a taxable Cana- 
dian corporation, a substantial interest (within the meaning assigned 
by section 191), on a share, if the dividend would have been a divi- 
dend in respect of which no deduction could have been made under 
subsection 112(1) or (2) or 138(6) by reason of subsection 112(2.2) 
or (2.4) if the corporation that paid the dividend were'a taxable Ca- 
nadian, corporation, shall be deemed to be interest received in the 
year and not a dividend received on a share of the capital stock of 
the payer corporation. 

Related Provisions: 191(2), (3)—Meaning of “substantial interest”; 


248(1)“amount’” — stock dividend; 248(13) — Interests in trusts and partnerships; 
258(6) — Exception. 


roposed Addition — 258(6) 


6) 5) Exception — — Subsection (5) does not apply to a dividend de-— 
scribed in that subsection to the extent that the dividend would be — 
described by subparagraph 53(2)(b)(ii) if the corporation not resi- 
in Canada were not a foreign affiliate of the recipient. © 


Application: The August 19, 2011 draft legislation (foreign affiliates), aibee 
21(2), will add subsec. 258(6), applicable to dividends paid after August 19, 2011. 


ion under s. 90 re extended reassessment deadline. _ 
tes: See under 258(4). . 


Definitions [s. 258]: “amount” — 248(1); “Canada” —.255; “corporation”, “divi- 
dend”, “income bond”, “grandfathered share”, “person” — 248(1); “resident in Can- 
ada” — 250; “share” — 248(1); “specified financial institution” — 248(1); “substantial 
interest” — 191(2), (3); “taxable Canadian corporation” — 89(1), 248(1); “taxation 
year” — 249; “term preferred share’ — 248(1); “trust” — 248(1), (3); “writing” — In- 
terpretation Act 35(1). 


Interpretation Bulletins [s. 258]: IT-88R2: Stock dividends. 


259. (1) Proportional holdings in trust property — For the 
purposes of designated provisions, if at any time a specified tax- 
payer acquires, holds or disposes of a particular unit in a qualified 
trust and the qualified trust elects for any period that includes that 
time to have this subsection apply, 


(a) the taxpayer shall be deemed not to acquire, hold or dispose 
of at that time, as the case may. be, the particular unit; 


(b) where the taxpayer holds the particular unit, at that time, the 
taxpayer shall be deemed to hold at that time that proportion (re- 
ferred to in this subsection as the “specified portion”) of each 
property (in this subsection referred to as a “relevant property’’) 
held by the trust at that time that one (or, where the particular 
unit is a fraction of a whole unit, that fraction) is of the number 
of units of the trust outstanding at that time; 


(c) [Repealed] 

(d) where that time is the later of 
(i) the time the trust acquires the relevant property, and 
(ii) the time the taxpayer acquires the particular unit, 


the taxpayer shall be deemed to acquire the specified portion of 
a relevant. property at.that time; 


(e) where that time is the time the specified portion of a relevant 
property is deemed by paragraph (d) to have been acquired, the 
fair market value of the specified portion of the relevant pro- 
perty at that time shall be deemed to be the specified portion of 
the fair market value of the relevant property at the time of its 
acquisition by the trust; 

(f) where that time is the time immediately before the time the 


trust disposes of a particular relevant property, the taxpayer shall 
be deemed to dispose of, immediately after that time, the speci- 
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fied portion of the particular relevant property for proceeds 
equal to the specified portion of the proceeds of disposition to 
the trust of the particular relevant property; 


(g) where that time is the time immediately before the time the 
taxpayer disposes of the particular unit, the taxpayer shall be 
deemed to dispose of, immediately after that time, the specified 
portion of each relevant property for proceeds equal to the speci- 
fied portion of the fair market value of that relevant property at 
that time; and 


(h) where the taxpayer is deemed because of this subsection 


(i) to have acquired a portion of a relevant property as a con- 
sequence of the acquisition of the particular unit by the tax- 
payer and the acquisition of the relevant property by. the 
trust, and 


(ii) subsequently to have disposed of the specified portion of 
the relevant property, 


the specified portion of the relevant property shall, for the pur- 
poses of determining the consequences under this Act of the dis- 
position and without affecting the proceeds of disposition of the 
specified portion of the relevant property, be deemed to be the 
portion of the relevant property referred to in subparagraph (i). 


(2) [Repealed] 


(3) Election — An election by a qualified trust under subsection 
(1) shall be made by the qualified trust filing a prescribed form with 
the Minister and shall apply for the period 


(a) that begins on the later of 


(i) the day that is 15 months before the day on which the 
election is filed, and 


(ii) the day, if any, that is designated by the qualified trust in 
the election; and 


(b) that ends on the earlier of 


(i) the day on which the qualified trust files with the Minister 
a notice of revocation of the election, and 


(ii) the day, if any, that is designated by the qualified trust in 
the notice of revocation and that is not before the day that is 
15 months before the day on which the notice of revocation 
is filed. 


Interpretation Bulletins: IT-412R2: Foreign property of registered plans. 


Forms: T1024: Election to deem a proportional holding in qualified trust/corporate 
property. 


(4) Requirement to provide information — Where a qualified 
trust elects under subsection (1), 


(a) it shall provide notification of the election 


(i) within 30 days after making the election, to each person 
who held a unit in the qualified trust at any time in the period 
before the election was made and during which the election 
is applicable, and 


(ii) at the time of acquisition, to each person who acquires a 
unit in the qualified trust at any time in the period after the 
election was made and during which the election is applica- 
ble; and 


(b) if a person who holds a unit in the qualified trust at any time 
in the period during which the election is applicable makes a 
written request to the qualified trust for information that is nec- 
essary for the purpose of determining the consequences under 
this Act of the election for that person, the qualified trust shall 
provide to the person that information within 30 days after re- 
ceiving the request. 


(5) Definitions — In this section, 


“designated provisions” means sections 146 and 146.1 to 146.4 
and Parts X and XI to XI.1, as they apply in respect of investments 
that are not qualified investments for a trust, and Part X.2: 


Income Tax Act 


“qualified corporation’? — [Repealed] 


“qualified trust” at any time means a trust (other than a eed 
investment or a trust that is prescribed to be a small business invest- 
ment trust) where 


(a) each trustee of the trust at that time is a corporation that is 
licensed or otherwise authorized under the laws of Canada or a 
province to carry on in Canada the business of offering to the 
public its services as a trustee or a person who is a trustee of a 
trust governed by a registered pension plan, : 


(b) all the interests of the beneficiaries under the trust at that 
time are described by reference to units of the trust all of which 
are at that time identical to each other, 


(c) it has never before that time borrowed money except where 
the borrowing was for a term not exceeding 90 days and the bor- 
rowing was not part of a series of loans or other transactions and 
repayments, and 


(d) it has never before that time accepted deposits. 


“specified taxpayer” means a taxpayer that is a registered invest- 
ment or that is described in any of paragraphs 149(1)(r), (s), (u) to 
(u.2) and (x). 


_ Proposed Amendment — 259(5)“specified taxpayer” _ 


“specified taxpayer” means a taxpayer that i isa rbpisterat west : 
ment or that is described: in any of smb a Alpe », (3), € . 
(u.3) and (x). 


Application: The December 14, 2011 draft piercer. s. 26 ht amend the defini- 
tion “specified taxpayer” in subsec. 259(5) to read as above, in force or deemed in 
force on the day of the coming into force of Bill C-25 Ont Reading Nov, 17 2011), 
Pooled Registered Pension Plans Act. 


Technical Notes: Subsection 259(1) trdvides a ‘Seok: abigeaphlt ne. t ppeleas to. -, 
“specified taxpayers” that acquire units of a “qualified trust”. If the qualified tru 
elects, each taxpayer is deemed to acquire, hold and dispose of its proportionat 
terest in the underlying assets of the qualified trust. This rule may allow a specifi ied 
taxpayer to reduce or eliminate the tax penalties that result from holding certain in- _ 
vestments. Subsection 259(5) defines “specified taxpayer” to include trusts governed © 

by a registered retirement savings plans, deferred profit sharing plans, registered: edu- 
cation savings plans, registered opines SNES oe cand: pales SAYINES at 
accounts. s of 


The definition “specified taxpayer” is amended to add a ieteroies to new ss nbiaeagh 
149(1)(u.3) to include pooled registered pension soi in the oat oF eaaers 


taxpayers. : : ; se ae he 


Related Provisions: 149(1)(0.4) No tax payable by master trust; 248(10) — 
Series of transactions; 248(12) — Identical properties. 


Regulations: 5103 (prescribed small business investment trust; needs to be amended 
to apply for 259(5) rather than 259(3)). 


History [s. 259]: The opening words of subsec, 259(1) amended by 2011, c. 24, 
subsec. 75(1), applicable after 1999. The opening words formerly read: | 


(1) For the purposes of subsections 146(6), (10) and (10.1), 146. 2(6) and 
146.3(7), (8) and (9) and Parts X, X.2 and XI to XI.1, if at any time a taxpayer 
that is a registered investment or that is described in any of paragraphs 149(1)(r), 
(s), (u) to (u.2) or (x) acquires, holds or disposes of a particular unit in a quali- 
fied trust and the qualified trust elects for any period that includes that time to 
have this subsection apply, 


The definition “designated provisions” added to subsec. 259(5) by the said c. 24, sub- 
sec. 75(2), applicable after 1999, except that 


(a) in its application to taxation years that begin before 2005, it is to be read as 
follows: 


“designated provisions” means subsections 146(6), (10) and (10.1), 
146.1(2.1), 146.3(7), (8) and (9), and Parts X, X.2, XI and XI]: 


(b) in its application to taxation years that begin after 2004 and before 2008, it is to 
be read as follows: 


“designated provisions” means subsections 146(6), (10) and (10. + 
146.1(2.1), 146.3(7), (8) and (9), and Parts X, X.2 and XI.1; 


(c) in its application to taxation years that begin after 2007 and before 2009, it is to 
be read as follows: gh 


“designated provisions” means subsections 146(6), (10) and (10.1), 
146.1(2.1), 146.3(7), (8) and (9), and 146.4(5), and Parts X, X.2, XI and 
XL1; 
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(d) in its application to taxation years that begin after 2008 and end before March 
23, 2011, it is to be read as follows: 


“designated provisions” means subsections 146(6), (10) and (10.1), 
146.1(2.1), 146.2(6), 146.3(7), (8) and (9), and 146.4(5), and Parts X, X.2 
and XI to XI.1; ' 


The definition “specified taxpayer” added to subsec. 259(5) by the said c. 24, subsec. 
75(2), applicable after 1999, except that 


(a) in its application to taxation years that begin before 2005, it is to be read as 
follows: 


“specified taxpayer” means a taxpayer described in section 205. 


(b) in its application to taxation years that begin after 2004 and before 2008, it is to 
be read as follows: 


“specified taxpayer” means a taxpayer that is a registered investment or that 
is described in any of paragraphs 149(1)(r), (s), (u) and (x). 
(c) in its application to taxation years that begin after 2007 and before 2009, it is to 
be read as follows: 


“specified taxpayer” means a taxpayer that is a registered investment or that 
is described in any of paragraphs 149(1)(x), (s), (u), (u.1) and (x). 
The opening words of subsec. 259(1) amended by 2009, c. 2, s. 79 to substitute 
“146.2(6)” for “146.2(4)”, applicable to 2009 et seq. 


The opening words of subsec. 259(1) amended by 2008, c. 28, s. 37, applicable to 2009 
et seq. The opening words formerly read: 


(1) For the purposes of subsections 146(6), (10) and (10.1) and 146.3(7), (8) and 
(9) and Parts X, X.2 and X1.1, if at any time a taxpayer that is a registered invest- 
ment or that is described in paragraph 149(1)(), (s), (u) or (x) acquires, holds or 
disposes of a particular unit in a qualified trust and the qualified trust elects for 
any period that includes that time to have this subsection apply, 


Opening words of subsec. 259(1) amended by 2005, c. 30, subsec. 18(1), applicable to 
taxation years that begin after 2004. The opening words formerly read: 


For the purposes of subsections 146(6), (10) and (10.1) and 146.3(7), (8) and (9) 
and Parts X, X.2, XI and XI.1, where at any time a taxpayer described in section 
205 acquires, holds or disposes of a particular unit in a qualified trust and the 
trust elects for any period that includes that time to have the provisions of this 
subsection apply, 


Para. 259(1)(c) and subsec. 259(2) repealed by the said c. 30, subsecs. 18(2), (3), appli- 
cable to taxation years that begin after 2004. The para. and subsec. formerly read: 


(c) the cost amount to the taxpayer at that time of the specified portion of a 
relevant property shall be deemed to be equal to the specified portion of the cost 
amount at that time to the trust of the relevant property; 


(2) Proportional holdings in corporate property — Subsection (1) applies to 
an election by a qualified corporation as if 


(a) the reference to “a qualified trust” were read as “the capital stock of a 
qualified corporation’; 


(b) the references to “unit” were read as “share”; and 
(c) the references to “the trust” were read as “the corporation”. 


Subsecs. 259(3) and (4) amended by the said c. 30, subsec. 18(4), applicable to taxation 
years that begin after 2004. The subsecs. formerly read: 


(3) The election by a trust or a corporation (in this subsection referred to as the 
“elector’) under subsection (1) shall be made by the elector filing a prescribed 
form with the Minister and shall apply for the period beginning 15 months 
before the day of filing thereof (or such later time as the elector designates in its 
election) and ending at such time as the election is revoked by the elector filing 
with the Minister a notice of revocation (or at such earlier time within the 15- 
month period before the day on which the notice of revocation is filed with the 
Minister as the elector designates in its notice of revocation). 


(4) Where a trust or a corporation elects under subsection (1), 


(a) it shall, not more than 30 days after making the election, notify each 

_ person who, before the election is made and during the period for which the 
election is made, held a unit in the trust or a share in the capital stock of the 
corporation, as the case may be, of the election; and 


(b) where any person who holds such a unit or share during the period for 
which the election is made makes a written request to the trust or the corpo- 
ration for information that is necessary for the purpose of determining the 
consequences under this Act of the election for that person, the trust or the 
corporation, as the case may be, shall provide the person with that informa- 
tion not more than 30 days after the receipt of the request. 
The definition “qualified corporation” in subsecs. 259(5) amended by the said c. 30, 
subsec. 18(5), applicable to taxation years that begin after 2004. The definition for- 
merly read: 
“qualified corporation” at any time means a corporation described in paragraph 
149(1)(0.2) where, at that time, 


(a) all the issued and outstanding shares of the capital stock of the corpora- 
tion are identical to each other, or 


S. 259 


(b) all the issued and outstanding shares of the capital stock of the corpora- 
tion are held by one person; 


S. 259 substituted by 1994, c. 21, s. 115, subsecs. (1), (3) and (5) applicable to periods 
occurring after 1985, subsec. (2) applicable to periods occurring after 1991, and subsec. 
(4) applicable to elections made after December 21, 1992. That section formerly read: 


259. (1) Proportional holdings in trust property — For the purposes of subsec- 
tions 146(6), (10) and (10.1) and 146.3(7) to (9) and Parts X; X.2, XI and X1.1 of 
this Act and subsections 146.2(12), (13) and (14) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, where at any time a taxpayer de- 
scribed in section 205 acquires, holds or disposes of an interest in a qualified 
trust and the trust elects for any period that includes that time to have the provi- 
sions of this subsection apply, the taxpayer shall be deemed 


(a) not to acquire, hold or dispose of at that time, as the case may be, that 
interest in the trust; 


(b) to hold at that time that proportion (in this subsection referred to as the 
taxpayer’s “specified portion”) of each property of the trust that the number 
of units of the trust held by the taxpayer at that time is of the number of units 
of the trust outstanding at that time, and the cost amount to the trust of the 
taxpayer’s specified portion of each such property shall be deemed to be the 
cost amount to the taxpayer of the taxpayer’s specified portion of the 
property; 

(c) to acquire the taxpayer’s specified portion of each property of the trust at 
the later of : 


(i) the date the trust acquires the property, and 
(ii) the date the taxpayer acquires the interest in the trust, 


and the fair market value, at the time of acquisition by the taxpayer, of the 
taxpayer’s specified portion of the property shall be deemed to be the fair 
market value of that specified portion of the property at the time of its acqui- 
sition by the trust; and 


(d) to dispose of the taxpayer’s specified portion of each property of the trust 
at the earlier of 


(i) the date the trust disposes of the property, and 
(ii) the date the taxpayer disposes of the interest in the trust 
for proceeds equal to, 


(iii) where subparagraph (i) applies, the proceeds of disposition to the 
trust of the taxpayer’s specified portion of the property, and 


(iv) where subparagraph (ii) applies, the fair market yalue, immediately 
before the disposition of the interest, of the taxpayer’s specified portion 
of the property. 


(2) Election — The election by a trust under subsection (1) shall be made by the 
trust filing a prescribed form with the Minister and shall be applicable in respect 
of the period commencing 15 months before the date of filing thereof (or such 
later time as the trust may designate in its election) and ending at such time as 
the election is revoked by the trust filing with the Minister a notice of revocation 
(or at such earlier time within the 15 month period immediately preceding the 
date on which the notice of revocation is filed with the Minister as the trust may 
designate in its notice of revocation). 


(3) Definition of “qualified trust’ — In this section, “qualified trust” means a 
trust, other than a registered investment or a trust that is prescribed to be a small 
business investment trust, where 


(a) each trustee of the trust is a corporation that is licensed or otherwise 
authorized under the laws of Canada or a province to carry on in Canada the 
business of offering to the public its services as trustee or a person who is a 
trustee of a trust governed by a registered pension fund or plan; 


(b) the interests of the beneficiaries under the trust are described by refer- 
ence to units of the trust that are identical in all respects and any difference 
between the interest in the trust of each beneficiary and the interest in the 
trust of each other beneficiary is dependent solely on the difference in the 
number of units held by. those beneficiaries; 


(c) it has never borrowed money except where the borrowing was for a term 
not exceeding 90 days and was not part of a series of loans or other transac- 
tions and repayments; 

(d) it has never accepted deposits; and 

(e) it complies with prescribed conditions. 


Para. 259(3)(c) amended by 1994, c. 7, Sch. VIII (1993, c. 24), s. 142, applicable to 
borrowings occurring after 1990. Para. (3)(c) formerly read: 


(c) it has never borrowed money; 


Definitions [s. 259]: “business” — 248(1); “Canada” — 255; “corporation” — 
248(1), Interpretation Act 35(1); “cost amount” — 248(1); “designated provisions” — 
259(5); “identical” — 248(12); “Minister” —248(1); “month” — Interpretation Act 
35(1); “person”, “prescribed” — 248(1); “province” — Interpretation Act 35(1); “qual- 
ified trust” — 259(5); “registered investment” — 204.4(1), 248(1); “registered pension 
plan” — 248(1); “relevant property” —259(1)(b); “series” — 248(10); “share” — 
248(1); “small business investment trust” — Reg: 5103; “series” — 248(10); “specified 
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portion” — 259(1)(b); “specified taxpayer” — 259(5); “taxpayer” — 248(1); “trust” — 


104(1), 248(1), (3); “written” — Interpretation Act 35(1) [“writing”’]. 
Regulations [s. 259]: 5103 (small business investment trust). 


260. (1) Definitions — In this section, 


Proposed Addition — 260(1)dealer compensation 
payment” :. 


“dealer compensation payment” means an amount received bya 

taxpayer as compensation, for an underlying payment, _ 
(a) from a registered securities dealer resident in Canada who 
paid the amount in the ordinary course of a business of trading 
in securities, or 


(b) in the ordinary course of the taxpayer’s business of trading 

in securities, where the taxpayer is a registered securities 

dealer resident in Canada; - 
Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 
155(5), will add the definition “dealer compensation payment” to subsec. 260(1), ap- 
plicable to arrangements made after 2001. 
Technical Notes (July 2010): “Dealer compensation payment” is one of the 
newly-defined terms, introduced not to effect any substantive change to the relevant 
tules but only for simplicity and clarity. A dealer compensation payment is an 
amount paid or received as compensation for an underlying payment by a registered 
securities dealer who is resident in Canada and who pays or receives the amount in 
the ordinary course of its business of trading in securities. 


“qualified security’? means 


(a) a share of a class of the capital stock of a corporation that is 
listed on a stock exchange or of a class of the capital stock of a 
corporation that is a public corporation by reason of the designa- 
tion of the class by the corporation in an election made under 
subparagraph (b)(i) of the definition “public corporation” in sub- 
section 89(1) or by the Minister in a notice to the corporation 
under subparagraph (b)(ii) of that definition, 


(b) a bond, debenture, note or similar obligation of a corporation 
described in paragraph (a) or of a corporation that is controlled 
by such a corporation, 


(c) a bond, debenture, note or similar obligation of or guaranteed 
by the government of any country, province, state, municipality 
or other political subdivision, or a corporation, commission, 
agency or association controlled by any such person, or 


(d) a warrant, right, option or similar instrument with respect to 
a share described in paragraph (a); 


Proposed Addition — 260(1)“qualified security”(e) 
(e) a qualified trust unit; 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
155(1), will add para, (e) to the definition “qualified security” in subsec. 260(1), ap- 
plicable to arrangements made after 2001. 


Technical Notes (July 2010): The securities lending arrangement rules apply 
only to securities that are qualified securities. A new paragraph (e) is added to the 
definition “qualified security” to include a qualified trust unit. 


Letter from Dept. of Finance, Dec. 11, 2002: 
Dear [xxx] 


{am writing in response to your letters concerning the application of the Income Tax 
Act’s securities lending rules to listed units of mutual fund trusts. 


In your letters and our subsequent discussions, you represent that listed mutual fund 
trust units ought to be included as “qualified securities” for purposes of the securities 
lending arrangements (“SLA”) rules in section 260 of the Income Tax Act. You ex- 
plain that some taxpayers have already made loans of listed mutual fund trust units. 
You further state that most of the lenders are mutual funds, and suggest that such 
lenders need to clarify as much as possible their tax position on the lent trust units 
before their current taxation year ends. 


We agree that the attributes of listed mutual fund trust units, in the context of the 
SLA rules, are very similar to those of listed stocks and bonds. Therefore, we are 
prepared to recommend an amendment to the SLA rules to treat listed mutual fund 
trust units as “qualified securities” for the purposes of ensuring that there would be 
no disposition by lenders as a result of the loan of such securities, Subject to further 
submissions, we would propose that this change apply to loans of listed mutual fund 
units after 2001. 


As you know, we have not been able — based on the material provided to us 
[xxx] — to reach a decision to recommend changes relating to the income tax treat- 


Income Tax Act 


ment of compensation payments received by lenders or of compensation payments 
made by borrowers. However, we remain open to consider further representations on 
these issues. bee oo Se oie 

Should this recommendation be acted upon it will presented in a Technical Bill to 
be tabled at the first opportunity for consideration by Parliament. fu 


Yours sincerely, © Se 
Len Farber, General Director, Tax Legislation Division, Tax Policy Br 
Related Provisions: 212(1)(b)(xii), (xiii) — Exemption from withholding tax. 


History: The definition “qualified security” in, subsec. 260(1) amended to substitute 
“stock exchange” for “prescribed stock exchange” by 2007, c. 35, subsec. 66(1), appli- 
cable after December 13, 2007. 


Proposed Addition — 260(1)“qualified trust unit” _ 


“qualified trust unit” means a unit of a mutual fund trust that is 
listed on a stock exchange; . We tae 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec, 
155(5), will add the definition “qualified trust unit” to subsec. 260(1), applicable to 
arrangements made after 2001, except that for the period before December 14, 2007, 
the reference to “stock exchange” in the definition is to be read as a reference to 
“prescribed stock exchange”. f 
Technical Notes (July 2010): A “qualified trust unit” is defined to mean a unit of 

a mutual fund trust that is listed on a stock exchange. ee a. 
This new definition applies to securities lending arrangements made after 2001, ex- 
cept that for the period before December 14, 2007, the reference to “stock exchange” 

is to be read as “prescribed stock exchange”. ae ae 


Proposed Addition — 260(1)“SLA compensation 
- payment” — | 


“SLA compensation payment” means an amount paid pursuant 
to a securities lending arrangement as compensation for an under- 
lying payment; 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
155(5), will add the definition “SLA compensation payment” to subsec. 260(1), ap- 
plicable to arrangements made after 2001. 

Technical Notes (July 2010): “SLA compensation payment” is a newly-defined 
term, introduced not to effect any substantive change to the relevant rules but only 
for simplicity and clarity. An SLA compensation payment is an amount paid pursu- 
ant to a securities lending arrangement as compensation for an underlying payment. 


“securities lending arrangement” means an arrangement under 
which 


(a) a person (in this section referred to as the “lender”) transfers 
or lends at any particular time a qualified security to another 
person (in this section referred to as the “borrower”) with whom 
the lender deals at arm’s length, 


Proposed Amendment — 260(1)“securities lending — 
arrangement”(a) laa 


(a) a person (in this section referred to as the “lender”) trans- 

fers or lends at any particular time a qualified security to an- 

other person (in this section referred to as the “borrower’’), 
Application: The July 16, 2010 draft legislation (Part 1 — technical), subsec. 
155(2), will amend para. (a) of the definition “securities lending arrangement” in 
subsec. 260(1) to read as above, applicable to arrangements made after 2002. 
Technical Notes (July 2010): There are three amendments to the definition 
“securities lending arrangement”. y 7 
Paragraph (a) of the existing definition provides that in order for there to be a securi- 
ties lending arrangement, the lender and the borrower of a security must be dealing at _ 
arm’s length. The amendment to paragraph (a) extends the definition to include an _ 
arrangement entered into by non-arm’s length parties. New paragraph (e) provides 
that where the lender and borrower do not deal with each other at arm’s length, the 
arrangement must be of a term not exceeding 270 days and must not be part of a 
series of securities lending arrangements, loans or other transactions intended to be in 
effect for more than 270 days. 


(b) it may reasonably be expected, at the particular time, that the 
borrower will transfer or return after the particular time to the 
lender a security (in this section referred to as an “identical se- 
curity”) that is identical to the security so transferred or lent, 


(c) where the qualified security is a share of the capital stock of 
a corporation, the borrower is obligated to pay to the lender 
amounts equal to and as compensation for all dividends, if any, 
paid on the security that would have been received by the bor- 
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rower if the borrower had held the security throughout the pe- 
riod beginning after the particular time and ending at the time an 
identical security is transferred or returned to the lender, and 


(d) the lender’s risk of loss or opportunity for gain or profit with 
respect to the security is not changed in any material respect, 


but tiges not include an ‘ianeeniem one of the main purposes of 
which may reasonably be considered to be to avoid or defer the 
inclusion in income of any gain or profit with respect to the 
security. 

Related Provisions: 112(2.3)— Dividend rental arrangements; 248(1)‘securities 
lending arrangement” — Definition applies to entire Act; 248(12) — Identical proper- 
ties; 256(6), (6.1) — Meaning of “controlled”. 

History: Para. (c) of “securities lending arrangement” substituted by 1994, c. 7, Sch. II 
(1991, c. 49), subsec. 199(1), applicable to transfers, loans and payments made after 
April 26, 1989. Para. (c) formerly read: 


(c) the borrower is obligated to pay to the lender amounts equal to and as com- 
pensation for all dividends, if any, paid on the security after the particular time 
and before an identical eae is transferred or returned to the lender, and 


payment, that is" 
received as an amount described ) 


S. 260(5) 


(1.1) Eligible dividend — This subsection applies to an amount if 
the amount is received by a person who is resident in Canada, the 
amount is deemed under subsection (5) to be a taxable dividend, 
and the amount is either 


(a) received as eompentation fae an eligible dividend, within the 
meaning assigned by subsection 89(1); or 

(b) received as compensation for a taxable dividend (other than 
an eligible dividend) paid by a corporation to a non-resident 
shareholder in circumstances where it is reasonable to consider 
that the corporation would, if that shareholder were resident in 
Canada, have designated the dividend to be an eligible dividend 
under subsection 89(14). 


Related Provisions: 260(5) — Dividend compensation payment deemed to be eligi- 
ble dividend. 


History: Subsec. 260(1.1) added by 2007, c. 2, subsec. 54(1), applicable to amounts 
received as compensation for dividends paid after 2005. 


(2) Non-disposition — Subject to subsections (3) and (4), for the 
purposes of this Act, any transfer or loan by a lender of a security 
under a securities lending arrangement shall be deemed not to be a 
disposition of the security and the security shall be deemed to con- 
tinue to be property of the lender and, for the purposes of this sub- 
section, a security shall be deemed to include an identical security 
that has been transferred or returned to the lender under the 
arrangement. 


Related Provisions: 260(10), (11) — Application to partnerships. 


(3) Disposition of right — Where, at any time, a lender receives 
property (other than an identical security or an amount deemed by 
subsection (4) to have been received as proceeds of disposition) in 
satisfaction of or in exchange for the lender’s right under a securi- 
ties lending arrangement to receive the transfer or return of an iden- 
tical security, for the purposes of this Act the lender shall be 
deemed to have disposed at that time of the security that was trans- 
ferred or lent for proceeds of disposition equal to the fair market 
value of the property received for the disposition of the right (other 
than any portion thereof that is deemed to have been received by the 
lender as a taxable dividend), except that section 51, 85.1, 86 or 87, 
as the case may be, shall apply in computing the income of the 
lender with respect to any such disposition as if the security trans- 
ferred or lent had continued to be the lender’s property and the 
lender had received the property directly. 


(4) Idem — Where, at any time, it may reasonably be considered 
that a lender would have received proceeds of disposition for a se- 
curity that was transferred or lent under a securities lending ar- 
rangement, if the security had not been transferred or lent, the 
lender shall be deemed to have disposed of the security at that time 
for those proceeds of disposition. 


(5) Deemed dividend — For the purposes of this Act, any 
amount received (other than an amount received as proceeds of dis- 
position or an amount received by a corporation under an arrange- 
ment where it may reasonably be considered that one of the main 
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reasons for the corporation entering into the arrangement was to en- 
able it to receive an amount that would otherwise have been 
deemed by this subsection to be a dividend) 


(a) under a securities lending arrangement from a person resi- 
dent in Canada, or a person not resident in Canada where the 
amount was paid in the course of carrying on business in Canada 
through a permanent establishment as defined by regulation, or 


(b) by or from a person who is a registered securities dealer resi- 
dent in Canada, where the amount is received or paid, as the 
case may be, in the ordinary course of the business of trading in 
securities carried on by the dealer, 


as compensation for a taxable dividend paid on a share of the capi- 
tal stock of a public corporation that is a qualified security shall, to 
the extent of the amount of that dividend, be deemed to have been 
received as a taxable dividend and, if subsection (1.1) applies to the 
amount, as an eligible dividend on the share from the corporation. 


Proposed Amendment — 260(5), (5.1) 


(5) Where subsec. (5.1) applies — Subsection (5.1) applies to 
a taxpayer for a taxation year in respect of a particular amount 
(other than an amount received as proceeds of disposition or an 
amount received by a person under an arrangement where it may 
reasonably be considered that one of the main reasons for the per- 
son entering into the arrangement was to enable the person to re- 
ceive an SLA compensation payment or a dealer compensation 
payment that would be deductible in computing the taxable in- 
come, or not included in computing the income, for any taxation 
year of the person) received by the taxpayer in the taxation year 


(a) as an SLA compensation payment, 
(i) from a person resident in Canada, or 


(ii) from a non-resident person who paid the particular. 
amount in the course of carrying on business in Canada 
through a permanent establishment as defined by regula- 
tion; or 


(b) as a dealer compensation payment. 


(5.1) Deemed character of compensation payments [tem- 
porary] — If this subsection applies in respect of a particular 
amount received by a taxpayer in a taxation year as an SLA com- 
pensation payment or as a dealer compensation payment, the par- 
ticular amount is deemed, to the extent of the underlying payment 
to which the amount relates, to have been received by the taxpayer 
in the taxation year as, 


(a) where the underlying payment is a taxable dividend paid on 
a share of the capital stock of a public corporation (other than 
an underlying payment to which paragraph (b) applies), a taxa- 
ble dividend on the share and, if subsection (1.1) applies to the 
particular amount, an eligible dividend on the share from the 
corporation; 


(b) where the underlying payment is paid by a trust on a quali- 
fied trust unit issued by the trust, 


(i) an amount of the trust’s income that was, to the extent 
that subsection 104(13) applied to the underlying payment, 


(A) paid by the trust to the taxpayer as a beneficiary 
under the trust, and 


(B) designated by the trust in respect of the taxpayer to 
the extent of a valid designation, if any, by the trust 
under this Act in respect of the recipient of the underly- 
ing payment, and i 
(ii) to the extent that the underlying payment is a distribu- 
tion of a property from the trust, a distribution of that pro- 
perty from the trust; or ] i 
(c) in any other case, interest. 


Related Provisions: 18(1)(w) —No deduction for underlying payment deemed 
received by another person; 260(5) — Conditions for 260(5.1) to apply; 260(6) — 
Deductibility of compensation for security distribution; 260(7) — Dividend refund. 


Income Tax Act 


will amend subsec. 260(5) to read as above, and a 


jangements made after 2001, 


tule applies where an amount is received under a securities lending arrangement 
under one of these circumstances: from a person resident: la, fron 
not resident in Canada where the amount was paid in the course of carrying on busi- 
ness in Canada through a permanent establishment, or from or by a registered securi- _ 
ties dealer. These are essentially the same as the circumstances specified prior to t 
amendment, oo mk 
Also, the anti-avoidance rule in this subsection — which currently addresse 
case of an amount that would otherwise be received by a corporation as a 
dend — is amended to include all otherwise non-taxable amounts that may | 
ceived under a securities lending arrangement, by any person. This amendment rec- 
ognizes that with the introduction of qualified trust units as “qualified securities,” a _ 
person may be treated as having received any of several kinds n-taxable 
amounts. satiate Bie ea pie ee 
New subsection 260(5.1) treats a given compensation payment as one of three things: © 
a dividend, an amount paid by a trust and having the same characteristics, sourc 
purpose as the “underlying payment” amount paid by the trust directly, or interest 
The overall effect of the provision is, in addition to replicating the former divider 
deeming rule, to deem compensation payments in respect of payments fro 1atrust to | 
have the same characteristics, source and purpose as if the amounts were paid by the 
trust. : Bethe 


These amendments apply to securities lending arrangements made after 2001 except — 
that if the parties to an arrangement file a joint election in writing within 90. 
after Royal Assent of this amendment with the Minister of National Revenue, the _ 
parties may elect such that either one or both of the deeming rules in paragraph 
260(5.1)(b) or (c) will not apply with respect to non-dividend compensation “pay 
ments received before February 28, 2004. Taxpayers may wish to make this election © 
to leave open the possibility that these non-dividend compensation payments had a 
different characterization under the law prior to these amendments. tt” 


te 


Related Provisions: 82(1)(a.1)(ii) — Amount deemed received by another person 
excluded from taxable dividends of individual; 248(1)“dividend rental. arrange- 
ment’(d)) [to be repealed], (b)(ii)(B) [draft] — Dividend rental arrangement where 
260(5) applies; 260(6) — Deductibility; 260(10)-(12) — Application to partnerships. 
History: The closing words of subsec. 260(5) amended by 2007, c. 2, subsec. 54(2), 
applicable to amounts received as compensation for dividends paid after 2005. The 
closing words formerly read: 
as compensation for a taxable dividend paid on a share of the capital stock of a 
public corporation that is a qualified security shall, to the extent of the amount of 
that dividend, be deemed to have been received as a taxable dividend on the 
share from the corporation. 


Para. 260(5)(b) amended by 1995, c. 21, subsec. 75(1), applicable to transfers, loans 
and payments made after April 26, 1989. Para. (b) formerly read: 


(b) by or from a person resident in Canada who is registered or licensed under 
the laws of a province to trade in securities where the amount is received or paid, 
as the case may be, in the ordinary course of the business of trading or dealing in 
securities carried on by that person, 


Regulations: 8201 (permanent establishment), 
Interpretation Bulletins: IT-67R3: Taxable dividends from corporations resident in 
Canada. 


(6) Non-deductibility — In computing a taxpayer’s income under 
Part I from a business or property 


(a) where the taxpayer is not a registered securities dealer, no 
deduction shall be made in respect of an amount that, if paid, 
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would be deemed by subsection (5) to have been received by 
another person as a taxable dividend; and. 


(b) where the taxpayer is a registered securities dealer, no de- 
duction shall be es in peers “ more than 7/3 of that amount. 


Related Provisions: 18(1)(w) — No deduction allowed except as expressly permit- 
ted; 82(1)(a)(ii) — Deduction for individual; 260(6.1) — Deductible amount; 260(10), 
(11) — Application to partnerships. ; 

History: Subsec. 260(6) amended by 1995, c. 21, subsec. 75(2), applicable to pay- 
ments made after June 1989. Subsec. (6) formerly read: 


(6) In computing the income of a taxpayer under Part I from a business or pro- 
perty, no deduction shall be made in respect of an amount that, if paid, would be 
deemed by subsection (5) to have been received by another person as a taxable 
dividend. 


(6.1) Deductible amount — Notwithstanding subsection (6), 
there may be deducted in computing a corporation’s income under 
Part I from a business or property for a taxation year an amount 
equal to the lesser of 


(a) the amount that the corporation is obligated to pay to another 
person under an arrangement described in paragraphs (c) and (d) 
of the definition “dividend rental arrangement” in subsection 
248(1) that, if paid, would be deemed by subsection (5) to have 
been received by another person as a taxable dividend, and 


S. 260(7)(a) 


) ove applies, . 
‘its ae a 


he arrangement and the Lo of the dividends re- 
jhe ee that were oan in its return of 


This ar ,endment ae to cs ded rental. arrangements ade oe Dee 20, L 
parties jointly elect within 90 days after this Act has been assented 
ental arrangements made after November 2, 1998 and — 
ec or 2002, “except that before 2002 the reference to “subsec- 
yo should be read as “subsection 260(5)". : 


arrangements made ; after 2001 and before December 21. 2002 Wee are ‘pot the 2 
subject of the election eee in the previous Spee the definition Bao 


(b) the amount of the dividends received by the corporation 
under the arrangement that were identified in its return of in- 
come under Part I for the year as an amount in respect of which 
no amount was deductible because of subsection 112(2.3) in 
computing the taxpayer’s taxable income or taxable income 
earned in Canada. 

Related Provisions: 18(1)(w) — No deduction allowed except as expressly permit- 

ted; 260(7)(b) — No dividend refund on amount deductible under 260(6.1); 260(10), 

(11) — Application to partnerships. 

History: Subsec. 260(6.1) added by 1995, c. 21, subsec. 75(2), applicable to payments 

made 
(a) after April 1989, where the corporation has elected under subsec. 74(3) (of 
1995, c. 21 — see under 248(1) “dividend rental arrangement”), except that, for the 
purposes of para. 260(6.1)(b), a dividend received after April 1989 and before July 
1994 that was identified in the corporation’s return of income under Part I of the 
Act for its first taxation year that ends after June 22, 1995 shall be deemed to have 
been identified in its return of income under that Part for its taxation year in which 
the dividend was received; and 


(b) after June 1994, in any other case. 


(7) Dividend refund — For the purposes of section 129, 


(a) any. amount paid by a corporation that is not a registered se- 
curities dealer (other than an amount for which a deduction in 
computing income may be claimed under subsection (6.1)), and 


bItT 


S. 260(7)(b) 


(b) 3 of any amount paid by a corporation that is a registered 
securities dealer (other than an amount for which a deduction in 
computing income may be claimed under subsection (6.1)) 


that is deemed by subsection (5) to have been received by another 
person as a taxable dividend shall be deemed to have been paid by 
the corporation as a taxable dividend. 


____ Proposed Amendment — 260( 
(7) Dividend refund — For the purpose of section 12 
poration pays an amount for which no deduction in co ) 

claimed under subsection (6.1) and 


corporation’s income may be : 
section (5.1) deems the amount to have been received by an- 


, if a cor: . 
iting the — 


sub 
other person as a taxable dividend, o ae , 
(a) the corporation is deemed to have paid the amount as a 
dend, where the corporation is not a registered se- 


_ taxable divid 
 curities dealer; and 

(b) the corporation is deemed to have paid ! 

a taxable dividend, where the corporation 
ities dealer. . oe 
Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 
155(9), will amend subsec. 260(7) to read as above, applicable to arrangements made 
after 2001. 
Technical Notes (July 2010): Subsection 260(7) provides that, where a corpora- 
tion makes a payment which is deemed by the former subsection 260(5) to be a taxa- 
ble dividend, the corporation will also be entitled to treat the amount as the payment 
of a dividend for the purposes of section 129. co _ 
Subsection 260(7) is amended to replace the reference “subsection 260(5)” with 
“subsection 260(5.1)” and is reorganized for clarity and simplicity and specifically 
not to effect any substantive changes to the rule. 


of the amount as 
| registered secur- 


History: Subsec. 260(7) amended by 1995, c. 21, subsec. 75(2), applicable to pay- 
ments made after June 1989, except that in its application to payments made after June 
1989 and before July 1994 with respect to a corporation that has not elected under 
subsec. 74(3) (of 1995, c. 21 — see under 248(1)“dividend rental arrangement’), sub- 
sec. 260(7) shall be read without reference to the expression “(other than an amount for 
which a deduction in computing income may be claimed under subsection (6.1))”. Sub- 
sec. (7) formerly read: 


(7) For the purposes of section 129, any amount paid by a corporation that is 
deemed by subsection (5) to have been received by another person as a taxable 
dividend shall be deemed to have been paid by the corporation as a taxable 
dividend. 


Interpretation Bulletins: IT-243R4: Dividend refund to private corporations. 


(8) Non-resident withholding tax — For the purposes of Part 
XI, 


(a) any amount paid or credited under a securities lending ar- 
rangement by or on behalf of the borrower to the lender as com- 
pensation for any interest or dividend paid in respect of the se- 
curity shall be deemed to be a payment made by the borrower to 
the lender of interest, except that where, throughout the term of 
the securities lending arrangement, the borrower has provided 
the lender under the arrangement with money in an amount of, 
or securities described in paragraph (c) of the definition “quali- 
fied security” in subsection (1) that have a fair market value of, 
not less than 95% of the fair market value of the security and the 
borrower is entitled to enjoy, directly or indirectly, the benefits 
of all or substantially all income derived from, and opportunity 
for gain with respect of, the money or securities, 


(i) the amount paid or credited shall, to the extent of the 
amount of the interest or dividend paid in respect of the se- 
curity, be deemed to be a payment made by the borrower to 
the lender of interest or a dividend, as the case may be, paya- 
ble on the security, and 


(ii) the security is deemed to be a security described in para- 
graph (a) of the definition “fully exempt interest” in subsec- 
tion 212(3) if the security is described in paragraph (c) of the 
definition “qualified security” in subsection (1), and 

(iii) [Repealed] 


(b) any amount paid or credited under a securities lending ar- 
rangement by or on behalf of the borrower to the lender as, on 
account of, in lieu of payment of or in satisfaction of, a fee for 
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Application: The July 16, 2010 draft leg 
155(9), will amend subsec. 260(8) to read as above, applic. 
after 2001, except that before 2008, subpara. 260(8)(c)(ii) is to be ea 


Income Tax Act 


the use of the security shall be deemed to be a payment made by 
the borrower to the lender of interest and, for the purposes of 
this paragraph, where the borrower has at any time provided the 
lender with money, either as collateral or consideration for the 
security, and the borrower does not under the arrangement pay 
or credit a reasonable amount to the lender as, on account of, in 
lieu of payment of or in satisfaction of, a fee for the use of the 
security, the amount, if any, by which 


(i) interest on the money computed at the prescribed rates in 
effect during the term of the arrangement 


exceeds 


(ii) the amount, if any, by which any amount that the lender 
pays or credits to the borrower under the arrangement ex- 
ceeds the amount of the money 


shall be deemed to be an amount paid under the arrangement by 
the borrower to the lender as a fee for the use of the security, at 
the time that an identical security is or can reasonably be ex- 
pected to be transferred or returned to the lender, 


and, for the purposes of Part XIII and any agreement or convention 
between the Government of Canada and the government of another 
country that has the force of law in Canada, any amount deemed by 
this subsection (other than subparagraph (a)(i) or (ii)) to be a pay- 
ment of interest shall be deemed not to be payable on or in respect 
of the security. 


_ Proposed Amendment — 260(8) 


(8) Non-resident withholding tax — For the purpose of 
XIII, any amount paid or credited under a securities lendin; 
rangement by or on behalf of the borrower to the lender 
(a) as an SLA compensation payment is, subject to paragray 
(b) or (c), deemed to be a payment of interest made by | 
borrower to the lender; ee 
(b) as an SLA compensation payment in respect of a secur 
that is a qualified trust unit, is deemed, to the extent of th 
amount of the underlying payment to which the SLA | ompen- — 
sation payment relates, to be an amount paid by the trust and | 
having the same character and composition as the underlying — 
payment; a 
(c) as an SLA compensation payment, if the security is not 
qualified trust unit and throughout the term of the securities _ 
lending arrangement, the borrower has provided the lender — 
under the arrangement with money in an amount of, or securi. 
ties described in paragraph (c) of the definition “qualified < 
curity” in subsection (1) that have a fair market value of, r 
less than 95% of the fair market value of the security and 


borrower is entitled to enjoy, directly or indirectly, 
_ of all or substantially all income derived from, and op 
for gain with respect of, the money or securities, 
(i) is, to the extent of the amount of the interest or divi 
paid in respect of the security, deemed to be a 
made by the borrower to the lender of interest | 
dend, as the case may be, payable on the securi 
(ii) is, to the extent of the amount of the interest, _ 
paid in respect of the security, deemed to have been pay. 
ble on a security described in paragraph (a) of the definition 
_ “fully exempt interest” in subsection 212(3) if t 1e security 


is described in paragraph (c) of the definition “qualifie 
curity” in subsection (1); and 


(d) as, on account of, in lieu of payment of or in satisfaction 


a fee for the use of the security is deemed to be a f 
interest made by the borrower to the lender, _ 


islation (Part 1 — technical) 


SEC. 
able to arrangements made 
d as follo 


- (ii) is, to the extent of the amount of the interest, 


‘security, deemed 
(A) for the purpose of subparagraph 212(1 


- by the issuer of the security, and 


if any, pai 


yb 
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Technical Notes 
Purposes « of Part 


ments and underlying payments (which do not effect any “substal 
subsection is rearranged into three separate subsections. Amended subsec 
retains the previous tules for Smee racy payne: & 


Related Provisions: 212(1)(b)(xii), (xiii), 212(2.1) — Exemptions from non-resi 
dent withholding tax; 212(19) — Special tax on securities dealers re non-resident with- 
holding tax exemption; 260(8.1) — Deemed fee for 260(8)(d); 260(8.2) — Effect for 
tax treaty purposes. 


History: Subpara. 260(8)(a)(ii) amended and subpara. (iii) repealed by 2007, c. 35, 


subsec. 66(2), applicable after 2007. The subparas. formerly read: 


(ii) the amount paid or credited shall, to the extent of the amount of the interest, 
if any, paid in respect of the security, be deemed for the purpose of subparagraph 
212(1)(b)(vii) to have been payable by the issuer of the security, and 


(iii) the security shall be deemed to be a security described in subparagraph 
212(1)(b) (i) if it is a security described in paragraph (c) of the definition “quali- 
fied security” in subsection (1), and 


Subpara. 260(8)(a)(iii) added by 1994, c. 21, s. 116, applicable to securities lending 


arrangements entered into after May 28, 1993. 
Subsec. 260(8) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 199(2), applica 


paid to ‘the lender under the arrangement an amount as a fee for 
he securi equal to the amount, if any, by which 


1 st on the money computed. at the prescribed rates. 
in effect during ihe: Joe of ihe an ppeencn 


‘(b) the :mount, if any, by which any amount that the lender 
_ pays o credits to the borrower under the arrangement exceeds _ 
_ the amount of the hee / 


eae (8), any 


Technical Nees (July opty 4 hey subsecion . 260(8. 1) cnovieee for a deemed 
borrow fee, on the same basis as the existing ae 260(8)(b). New subsection 


in ‘relation to tax treaties. 


(9) Restricted financial institution — For the purposes of sub- 
section 187.3(1), where at any time a dividend is received by a re- 
stricted financial institution on a share that was last acquired before 
that time pursuant to an obligation of a borrower to return or trans- 
fer a share under a securities lending arrangement, an acquisition of 
the share under the arrangement shall be deemed at and after that 
time not to be an acquisition of the share. 


ble to transfers, loans and payments made after April 26, 1989, except that, in its appli- | (10) Non-arm’s length compensation payment — For the 
cation to transfers, loans and payments made before May 27, 1989, para. 260(8)(a) purpose of Part XIII, where the lender under a securities lending 


shall be read as follows: 


(a) any payment made by or on behalf.of the borrower to the lender as compen- 
sation for any interest or dividend paid in respect of the security shall be deemed 
to be a payment by the borrower to the lender of interest or a dividend, as the 
case: may be, on the security; and 


Subsec. 260(8) formerly read: 
(8) For the purposes of Part XIII, 


(a) any payment made under a securities lending arrangement by or on be- 
half of the borrower to the lender as compensation for any interest or divi- 
dend paid in respect of the security shall be deemed to be a payment made 
by the borrower to the lender of interest, except that where, throughout the 
term of the securities lending arrangement the borrower has provided to the 
lender under the arrangement cash in an amount of, or securities described in 
paragraph (c) of the: definition “qualified security” in subsection (1) that 
have a fair market value of, not less than 95% of the fair market value of the 
security and the borrower is entitled to enjoy, directly or indirectly, the bene- 
fits of substantially all income derived from and opportunity for gain with 
respect to the cash or securities, the payment shall be deemed to be a pay- 
ment by the borrower to the lender of interest or a dividend, as the case may 
be, payable on the security; and 


(b) any payment made under a securities lending arrangement by or on be- 
half of a borrower of a security to the lender for the use of the security shall 
be deemed to be a payment made by the borrower to the lender of interest 
and, for the purposes of this paragraph, any profit earned by the lender that 
may reasonably be considered to have resulted from. the securities lending 
arrangement, other than any payment made by or on behalf of the borrower 
to the lender as compensation for any interest or dividend paid on the secur- 
ity, shall be deemed to be a payment made under the securities lending <ar- 
rangement by the borrower of the security to the lender for the use of the 
security. 


Proposed Addition — 260(8. 1), (8. 2) 
(8.1) D emed fee for borrowet 


borrower has at any time provided the lender with money, either . 
as collateral or consideration for the security, and the borrower 
does not, under the arrangement, pay or credit a reasonable 


amount to the lender as, on account of, in lieu of payment of or in 
satisfaction of, a fee for the use of the security, the borrower is 


deemed to have, at the time that an identical security is or can 


reasonably be expected to be transferred or returned to the lender, _ 


s ecurity For the. pee 
of paragraph (8)(d), if under a securities lending arrangement the 


arrangement is not dealing at arm’s length with either the borrower 
under the arrangement or the issuer of the security that is trans- 
ferred or lent under the arrangement, or both, and subsection (8) 
deems an amount to be a payment of interest by a person to the 
lender in respect of that security, the lender is deemed, in respect of 
that payment, not to be dealing at arm’s length with that person. 


_ Proposed Amendment — 260(10) to be (9.1) — 


Application: The July 16, 2010 draft legislation (Part 1— technical), subsec. 
155(10), will renumber subsec. 260(10) as 260(9.1), applicable after 2007. 


ee Proposed Addition — 260(10)-(12) 
ao pee enips = — For the purpose of this section, 
n includes a partnership; and 


(b) a pee is deemed to be a registered securities dealer 
if eaca member of the Pos Ss is a registered s securities 
- dealer. 


Technical Notes (July. 2010): A “securities lending arrangement” (SLA) is de- 
fined in ‘subsection 260(1) as a particular transaction between two persons: the 
“lender” and the “borrower” of a security. A partnership — which for most purposes 
oO the Act i is not a person — can be a party to a transaction that would be an SLA if 

sre a p ase, it is appropriate in policy terms for the 
arrangement to be treated as an SLA. New subsections (10), (11) and (12) are added 
to section 260 to bring partnerships within the SLA rules. 


New subsection 260(10) provides that, for the purposes of section 260, a person in- 
cludes a partnership. Existing subsection 260(10) is renumbered as subsection 
260(9.1). New subsection 260(10) allows a partnership to be either the borrower or 
the lender in respect of an SLA. The subsection also treats a partnership as a regis- 
tered securities dealer, ‘if all of its Beer are themselves tegistered securities 
dealers. 


(11) Corporate members of narinerehiod A corporation 
that is, in a taxation year, a member of a partnership is deemed 


@ for the purpose of applying subsection (5) in respect of the 
ao year, 


its specified proportion, ‘for each fiscal period 
: the partnership that ends in the taxation year, of each 
amount teceived by the Pars aD, in that fiscal period, 
and — 


S. 260(11)(a)(ii) Income Tax Act 


(ii) in respect of the receipt of its specified proportion of 


that amount, to be the same person as the partnership; - 


(b) for the purpose of applying paragraph (6.1)(a) in respect of 
the taxation year, to become obligated to pay its specified pro- 
portion, for each fiscal period of the partnership that ends in 
the taxation year, of the amount the partnership becomes, in 
that fiscal period, obligated to pay to another person under the 
arrangement described in that paragraph; and — Se 
(c) for the purpose of applying section 129 in respect of the 
taxation year, to have paid | ee 


(i) if the partnership is not a registered securities dealer, the 
_ corporation’s specified proportion, for each fiscal period of 
_ the partnership that ends in the taxation year, of each 
amount paid by the partnership (other than an amount for 
which a deduction in computing income may be claimed 
under subsection (6.1) by the corporation), and 


(ii) if the partnership is a registered securities dealer, '/; of 
the corporation’s specified proportion, for each fiscal pe- 
riod of the partnership that ends in the taxation year, of 
each amount paid by the partnership (other than an amount 
for which a deduction in computing income may be 
claimed under subsection (6.1) by the corporation). 


Technical Notes (July 2010): A transaction’s status as an SLA is relevant to, 
among other things, the tax treatment of amounts paid and received in compensation 
for dividends or interest on the security that is transferred or lent. New subsections 
260(11) and (12) are added to ensure the appropriate treatment of these amounts in a 
case where a corporation or an individual is a member of a partnership that has en- 
tered into an SLA. 


* Under new paragraph 260(11)(a), a corporation that is a member of a partnership 
is treated for the purpose of subsection 260(5) as having received its “‘spécified 
proportion” (now defined in subsection 248(1)) of each compensation payment 
or amount in respect of proceeds of disposition that is described in subsection 
260(5) and was received by the partnership. It is also treated as being the same 
person as the partnership, thus ensuring that the partnership’s reasons for enter- 
ing into the arrangement (which are relevant to the applicability of the subsec- 
tion) are attributed to the corporation. 


New paragraph 260(11)(b) treats the corporation as being obligated to pay its 
specified proportion of each dividend compensation payment described in para- 
graph 260(6.1)(a). 


New paragraph 260(11)(c) treats the corporation, for the purpose of applying the 
dividend refund rules in section 129, as having paid its specified proportion of 
each non-deductible dividend compensation payment made by the partnership. 


(12) Individual members of partnerships — An individual 
that is, in a taxation year, a member of a partnership is deemed 


(a) for the purpose of applying subsection (5) in respect of the 
taxation year, 


(i) to receive the individual’s specified proportion, for each 
fiscal period of the partnership that ends in the taxation 
year, of each amount received by the partnership in that fis- 
cal period, and 


(ii) in respect of the receipt of the individual’s specified 
proportion of that amount, to be the same person as the 
partnership; and 


(b) for the purpose of subsection 82(1), to have paid the indivi- 
dual’s specified proportion, for each fiscal period of the part- 
nership that ends in the year, of each amount paid by the part- 
nership in that fiscal period that is deemed by subsection (5.1) 
to have been received by another person as a taxable dividend. 


Technical Notes (July 2010): 


* New paragraph 260(12)(a) performs for individuals who are members of a part- 
nership the same functions as new paragraph 260(11)(a) does for corporations 
that are partners. 


* New paragraph 260(12)(b) treats an individual partner as having paid, for the 
purpose of clause 82(1)(a)(ii)(B), the individual’s specified proportion of each 
dividend compensation payment paid by the partnership that is deemed by new 
subsection 260(5.1) to have been received by another person as a taxable 
dividend. 


mn described in the Applic 
arrangement”, except that, 


Related Provisions: 260(11) — Corporate partners. 
History: Subsec. 260(10) added by 2007, c. 35, subsec. 66(3), applicable after 2007. 


Definitions [s. 260]: “amount”, “business” — 248(1); “carrying on business in Can- 
ada” — 253; “corporation” — 248(1), Interpretation Act 35(1); “dealer compensation 
payment” — 260(1); “disposition”, “dividend” — 248(1); “eligible dividend” — 89(1), 
248(1), 260(5); “fiscal period” — 249(2)(b), 249.1: “individual” — 248(1); “mutual 
fund trust” — 132(6)-(7),132.2(3)(n), 248(1); “non-resident” — 248(1); “permanent 
establishment” — Reg. 8201; “person”, “prescribed”, “property” — 248(1); “public 
corporation” — 89(1), 248(1); “qualified trust unit” — 260(1); “registered securities 
dealer”, “regulation” — 248(1); “related” — 251(2)-(6); “resident in Canada” — 250; 
“SLA compensation payment”, “security distribution” —260(1); “securities lending 
arrangement” — 248(1), 260(1); “series” — 248(10); “share”, “shareholder”, “speci- 
fied proportion”, “tax treaty” — 248(1); “taxable dividend” — 89(1), 248(1); “taxable 
income” — 248(1);, “taxation year” — 249; “taxpayer” — 248(1); “trust” — 104(1), 
248(1), (3); “underlying payment” — 260(1). 


261. [Functional currency tax reporting] — (1) Defini- 
tions — The following definitions apply in this section. 


“Canadian currency year” of a taxpayer means a taxation year 
that precedes the first functional currency year of the taxpayer. 


“Canadian tax results” of a taxpayer for a taxation year means 


(a) the amount of the income, taxable income or taxable income 
earned in Canada of the taxpayer for the taxation year; 


(b) the amount (other than an amount payable on behalf of an- 
other person under subsection 153(1) or section 215) of tax or 
other amount payable under this Act by the taxpayer in respect 
of the taxation year; 


(c) the amount (other than an amount refundable on behalf of 
another person in respect of amounts payable on behalf of that 
person under subsection 153(1) or section 215) of tax or other 
amount refundable under this Act to the taxpayer in respect of 
the taxation year; and 


(d) any amount that is relevant in determining the amounts de- 
scribed in respect of the taxpayer under paragraphs (a) to (c). 
Related Provisions: 261(2)(b) — Determination of Canadian tax results when no 


election filed; 261(5)(a), (c), 261(6), (6.1), (7)(h), (15)-(18) — Determination when 
election filed. 


“elected functional currency” of a taxpayer means the currency of 
a country other than Canada that was the functional currency of the 
taxpayer for its first taxation year in respect of which it made an 
election under paragraph (3)(b). 


“functional currency” of a taxpayer for a taxation year means the 
currency of a country other than Canada if that currency is, through- 
out the taxation year, 


(a) a qualifying currency; and 


(b) the primary currency in which the taxpayer maintains its 
records and books of account for financial reporting purposes. 


“functional currency year” of a taxpayer means a taxation year in 
respect of which subsection (5) applies to the taxpayer. 


“pre-reversion debt” of a taxpayer means a debt obligation of the 
taxpayer that was issued by the taxpayer before the beginning of the 
taxpayer’s first reversionary year. 


Related Provisions: 261(13) — Pre-reversion debt denominated in foreign currency; 
261(14) — Deferred amount relating to pre-reversion debt. 


“pre-transition debt” of a taxpayer means a debt obligation of the 
taxpayer that was issued by the taxpayer before the beginning of the 
taxpayer’s first functional currency year. 


Related Provisions: 261(8)-(10), 261(12)(f) — Pre-transition debts. 
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“qualifying currency” at any time means each of Related Provisions: 261(1)“elected functional currency” — Definition once election 


(a) the currency of the United States of America; 


made; 261(2) — Rules where no election made; 261(4) — Revocation of election; Reg. 
205.1(2)(c) — Corporation electing functional currency not required to file T2 


(b) the currency of the European Monetary Union; electronically. 
(c) the currency of the United Kingdom; (4) Revocation of election — A taxpayer may revoke its elec- 
(d) the currency of Australia; and tion under paragraph (3)(b) by filing, on a day that is in a functional 


(e) a prescribed currency. 


currency year of the taxpayer (other than its first functional cur- 
rency year), a notice of revocation in prescribed form and manner. 


Related Provisions: 261(1)‘functional currency’(a) — Currency must be qualifyin The revocation applies to each taxation year of the taxpayer that 


currency. 


“relevant spot rate” for a particular day means, in respect of a 
conversion of an amount from a particular currency to another 
currency, 


(a) if the particular currency or the other currency is Canadian 
currency, the rate quoted by the Bank of Canada for noon on the 
particular day (or, if there is no such rate quoted for the particu- 
lar day, the closest preceding day for which such a rate is 
quoted) for the exchange of the particular currency for the other 
currency, or, in applying paragraphs (2)(b) and (5)(c), another 
rate of exchange that is acceptable to the Minister; and 


(b) if neither the particular currency nor the other currency is 
Canadian currency, the rate — calculated by. reference to. the 
rates quoted by the Bank of Canada for noon on the particular 
day (or, if either of such rates is not quoted for the particular 
day, the closest preceding day for which both such rates are 
quoted) for the exchange of Canadian currency for each of those 
currencies’ — for the exchange of the particular currency for the 
other currency, or, in applying paragraphs (2)(b) and (5)(c), an- 
other rate of exchange that is acceptable to the Minister. 


“reversionary year” of a taxpayer means a taxation year that be- 
gins after the last functional currency year of the taxpayer. 


“tax reporting currency” of a taxpayer for a taxation year, and at 
any time in the taxation year, means the currency in which the tax- 
payer’s Canadian tax results for the taxation year are to be 
determined. 


(2) Canadian currency requirement — In determining the Ca- 
nadian tax results of a taxpayer for a particular taxation year, 


(a) subject to this section, other than this subsection, Canadian 
currency is to be used; and 


(b) subject to this section, other than this subsection, subsection 
79(7) and paragraphs 80(2)(k) and 142.7(8)(b), if a particular 
amount that is relevant in computing those Canadian tax results 
is expressed in a currency other than Canadian currency, the par- 
ticular amount is to be converted to an amount expressed in Ca- 
nadian currency using the relevant spot rate for the day on which 
the particular amount arose. 


Related Provisions: 76.1 — Debt of non-resident moved from (or assumed in) non- 
resident’s Canadian business. 


(3) Application of subsec. (5) — Subsection (5) applies to a 
taxpayer in respect of a particular taxation year if 


(a) the taxpayer is, throughout the particular taxation year, a cor- 
poration (other than an investment corporation, a mortgage in- 
vestment corporation or a mutual fund corporation) resident in 
Canada; 


(b) the taxpayer has elected that subsection (5) apply to the tax- 
payer and has filed that election with the Minister in ‘prescribed 
form and manner on or before the day that is six months before 
the end of the particular taxation year; 


(c) there is ‘a functional currency of the taxpayer for the first tax- 
ation year of the taxpayer in respect of which subsection (5) 
would, if this subsection were read without reference to this par- 
agraph, apply; 

(d) the taxpayer has not filed another election under paragraph 
(b); and ' 

(e) a revocation by the taxpayer under subsection (4) does not 
apply to the particular taxation year. 
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begins on or after the day that is six months after that day. 


(5) Functional currency tax reporting — If this subsection ap- 
plies to a taxpayer in respect of a particular taxation year, 


(a) [elected currency to be used] — the taxpayer’s Cana- 
dian tax results for the particular taxation year are to be deter- 
mined using the taxpayer’s elected functional currency; 


(b) [dollar amounts] — unless the context otherwise requires, 
each reference in this Act or the regulations to an amount (other 
than in respect of a penalty or fine) that is described as a particu- 
lar number of Canadian dollars is to be read, in respect of the 
taxpayer and the particular taxation year, as a reference to that 
amount expressed in the taxpayer’s elected functional currency 
using the relevant spot rate for the first day of the particular tax- 
ation year; 


(c) [conversion at date amount arose] — subject to para- 
graph (9)(b), subsection (15), subsection 79(7) and paragraphs 
80(2)(k). and 142.7(8)(b), if a.particular amount that is relevant 
in_ computing the taxpayer’s Canadian tax results for the particu- 
lar taxation year is. expressed in a currency other than, the tax- 
payer’s: elected functional currency, the. particular amount is to 
be converted to an amount expressed in the taxpayer’s elected 
functional currency using the relevant spot rate for the day on 
which the particular amount arose; 


(d) [debt forgiveness] — the definition “exchange rate” in 
subsection 111(8) is, in respect of the taxpayer and the particular 
taxation year, and with such modifications as the context re- 
quires, to be read as follows: 


“exchange rate” at any time in respect of a particular cur- 
rency other than the taxpayer’s elected functional currency 
means the relevant spot rate, for the day that includes that 
time, in respect of the conversion of an amount from the 
particular currency to the taxpayer’s elected functional cur- 
rency, or a rate of exchange acceptable to the Minister; 


(e) [subsec. 39(2)]— except in applying paragraph 
95(2)(f.15) in respect of a taxation year, of a foreign affiliate of 
the taxpayer, that is a functional currency year of the foreign 
affiliate within the meaning of subsection (6.1), each reference 
in subsection 39(2) 


(i) to “the value of the currency or currencies of one or more 
countries other than Canada relative to Canadian currency, a 
taxpayer” is to be read, in respect of the taxpayer and the 
particular taxation year, and with such modifications as the 
context requires, as a reference to “the value of the currency 
or currencies of one or more countries (other than the tax- 
payer’s elected functional currency) relative to a.taxpayer’s 
elected functional currency, the taxpayer’, and 


(ii) to “currency of a country other than Canada” is to be 
read, in respect of the taxpayer and the particular taxation 
year, and with such modifications as the context requires, as 
a reference to “‘currency. other than the taxpayer’s elected 
functional currency”; 


_ Proposed Amendment — 261(5)(e) 


(ec) except in applying paragraph 95(2)(f.15) in respect of a 
taxation year, of a foreign affiliate of the taxpayer, that is a 


functional currency year of the foreign affiliate within the 
meaning of subsection (6.1), each reference in subsection 


39(2) to “Canadian currency” is to be read, in respect of the 
taxpayer and the particular taxation year, and with such modi- 


S. 261(5)(e) 


fications as the context requires, as “the taxpayer’s elected 
functional currency”; . A ee aie 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec.. 
22(1), will amend para. 261(5)(e) to read as above, applicable in respect of gains 
made and losses sustained in taxation years that begin after August 19; 2011, 
See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: Subsection 261(5) provides a number of rules for taxpayers that 


have elected under the functional currency tax reporting regime. 

Paragraph 261(5)(e) provides a “reading rule” for the purposes of subsection 39(2). 
This reading rule replaces, effectively, references to Canadian currency in that sub- 
section with references to the taxpayer’s elected functional currency. a 
Subparagraph 261(5)(f)(i) provides reading rules for various provisions of the Act 
and the Regulations. Those reading rules replace references to “Canadian currency” 
with references to the taxpayer’s elected functional currency. Me Ho 
Two amendments are being made to subsection 261(5): 

First, paragraph 261(5)(e) is being amended consequential to the amendments to sub- 
section 39(2) which, among other things, simplify the “currency” references in that 
subsection. : j 
Second, subparagraph 261(5)(f)(i) is being amended to add new subsections 93(2.01) 
to (2.31) to its listed provisions, as those new subsections contain references to Cana- 


dian currency. For more details, see the above commentary relating to new subsec- 
tions 93(2) to (2,32), : ‘ 


(f) [loss carryovers] — each reference in 


(i) section 76.1, subsection 79(7), paragraph 80(2)(k), sub- 
sections 80.01(11), 80.1(8), 142.4(1) and 142.7(8) and the 
definition “amortized cost” in subsection 248(1), and subpar- 
agraph 231(6)(a)(iv) of the Regulations, to “Canadian cur- 
rency” is, in respect of the taxpayer and the particular taxa- 
tion year, and with such modifications as the context 
requires, to be read as a reference to “the taxpayer’s elected 
functional currency”, and 


Proposed Amendment — 261(5)(f)(i) 


(i) section 76.1, subsection 79(7), paragraph 80(2)(k), sub- 
sections 80.01(11), 80.1(8), 93(2.01) to (2.31), 142.4(1) 
and 142.7(8) and the definition “amortized cost” in subsec- 
tion 248(1), and subparagraph 231(6)(a)(iv) of the Income 
Tax Regulations, to “Canadian currency” is, in respect of 
the taxpayer and the particular taxation year, and with such 
modifications as the context requires, to be read as “the tax- 
payer’s elected functional currency”, and 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 


22(2), will amend subpara. 261(5)(f)(i) to read as above, applicable in respect of 
taxation years that begin after December 13, 2007. 


See also Application under s. 90 re extended reassessment deadline. 
Technical Notes: See under 261(5)(e). 


(ii) subparagraph 94.1(1)(b)(vii), the definition “foreign cur- 
rency debt” in subsection 111(8), subsection 142.4(1), and 
the definition “amortized cost” in subsection 248(1) to “cur- 
rency of a country other than Canada” is, in respect of the 
taxpayer and the particular taxation year, and with such mod- 
ifications as the context requires, to be read as a reference to 
“currency other than the taxpayer’s elected functional 
currency”; 


(g) [definition “foreign currency”] — the definition “for- 
eign currency” in subsection 248(1) is, in respect of the taxpayer 
and the taxation year, and with such modifications as the context 
requires, to be read as follows: 


“foreign currency” in respect of a taxpayer, at any time ina 
taxation year, means a currency other than the taxpayer’s 
elected functional currency; 


(h) [FAPI rules] — where a taxation year, of a foreign affiliate 
of the taxpayer, is a functional currency year of the foreign affil- 
iate within the meaning of subsection (6.1), 


(i) the references in section 95 (other than paragraph 
95(2)(f.15)) and the references in regulations made for the 
purposes of section 95 or 113 (other than subsection 5907(6) 
of the Regulations) to 


Income Tax Act 


Proposed Amendment — 261(5)(h)(i) opening — 
rn 0 oe WORE Hos 


rest 
ly on 


necessary to take into account this amendment, if the taxpayer _ 


(i) elects in writing in respect of all of its foreign affiliates that this secti 
respect of that provision, and . Sites | Pekan: 
(ii) files that election with the Minister of National Revenue on or before June 
2011. Pte ee PIE al et 
Technical Notes (Sept. 10, 2010): Subsection 261(5) provides a number of rules” 
for taxpayers that have elected under the functional currency tax reporting regime. Sub- 

paragraph 261(5)(h)(i) provides “reading rules” in tespect of foreign affiliates of a 

functional currency tax reporter that replace references in the Act and the Regulations 

to “Canadian currency” with references to the taxpayer’s elected functional Ve Tency. 

Subparagraph 261(5)(h)(i) is amended to remove the exception for subsection 5907(6) 

of the Regulations. ie — S 
This exception is no longer necessary as that subsection is being amended to remove 

the reference to Canadian currency. ‘ es 


pa 


(A) “Canadian currency” are to be read, in respect of the 
foreign affiliate and the taxation year, and with such mod- 
ifications as the context requires, as references to “the 
taxpayer’s elected functional currency”, and 


(B) “currency of a country other than Canada” are to be 
read, in respect of the foreign affiliate and the taxation 
year, and with such modifications as the context requires, 
as references to “currency other than the taxpayer’s 
elected functional currency”, and 


(ii) the reference in paragraph 95(2)(f.13) to “the rate of ex- 
change quoted by the Bank of Canada at noon on” is to be 
read, in respect of the foreign affiliate and the taxation year, 
and with such modifications as the context requires, as a ref- 
erence to “the relevant spot rate for’. 
Related Provisions: 76.1 — Debt of non-resident moved from (or assumed in) non- 
resident’s Canadian business; 95(2)(f.12)-(f.15) — Currency calculations for foreign 
affiliates (FAPI); 261(1)“functional currency year” — Year to which 261(5) applies; 
261(2) — Rules where no election made; 261(3) — Conditions for 261(5) to apply; 
261(6) — Application to partnership; 261(7) — Converting Canadian currency 
amounts; 261(11)— Determination of amounts payable for administrative rules: 
261(15) — Amounts carried back; 261(16)(a)(i), (b)(ii)(C) — Application on winding- 
up; 261(18) — Anti-avoidance rule; Reg. 205.1(2)(c) — Corporation electing func- 
tional currency not required to file T2 electronically. 


(6) Partnerships — For the purposes of computing the Canadian 
tax results of a particular taxpayer for each taxation year that is a 
functional currency year or a reversionary year of the particular tax- 
payer, this section is to be applied as if each partnership of which 
the particular taxpayer is a member at any time in the taxation year 
were a taxpayer that 


(a) had as its first functional currency year its first fiscal period, 
if any, that 


(i) is a fiscal period at any time during which the particular 
taxpayer is a member of the partnership, 


(ii) begins after December 13, 2007, and 


(iii) ends at least six months after the day that is six months 
before the end of the particular taxpayer’s first functional 
currency year; 


(b) had as its last Canadian currency year its last fiscal period, if 
any, that ends before its first functional currency year; 


(c) had as its first reversionary year its first fiscal period, if any, 
that begins after the particular taxpayer’s last functional cur- 
rency year; 


(d) is subject to subsection (5) for each of its fiscal periods that 
is, or begins after, its first functional currency year and that ends 
before its first reversionary year; 
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(e) had as its elected functional currency in respect of each fiscal 
period described in paragraph (d) the elected functional currency 
of the particular taxpayer; and 


(f) had as its last functional currency year its last fiscal period, if 
any, that ends before its first reversionary year. 


Related Provisions: 96(1)— Income determination for partnership; 261(22) — 
Partnership transactions — anti-avoidance rules. 


(6.1) Foreign affiliates — For the purposes of computing the for- 
eign accrual property income ofa foreign affiliate of a particular 
taxpayer, in respect of the particular taxpayer, for each taxation year 
that is.a functional currency year or a reversionary year of the par- 
ticular taxpayer, this section is to be applied as if 


(a) the foreign affiliate were a taxpayer that 


(i) had, as its first functional currency year, its first taxation 
year that 


(A) is a taxation year at any time during which the foreign 
affiliate is a foreign affiliate of the particular taxpayer, 


(B) begins after December 13, 2007, and 


(C) ends at least six months after the day that is six 
months. before the end of the particular taxpayer’s first 
functional currency year, 


(ii) had as its last Canadian currency year its last taxation 
year, if any, that ends before its first functional currency 
year, 


(iii) had as its first reversionary year its first taxation year, if 
any, that begins after the particular she piles s last functional 
currency year, 


(iv) is subject to subsection (5) for each of its taxation years 
that is, or begins after, its first functional currency year and 
that ends before its first reversionary year, 


(v) had as its elected functional currency in respect of each 
taxation year described in subparagraph (iv) the elected func- 
tional currency of the particular taxpayer, and 


(vi) had as its last functional currency year its last taxation 
year, if any, that ends before its first reversionary year; and 


(b) the Canadian tax results of the foreign affiliate for each taxa- 
tion year that is a functional currency year or a reversionary year 
of the foreign affiliate, within the meaning of paragraph (a), 
were its foreign accrual property income, in respect of the par- 
ticular taxpayer, for that taxation year and any amount that is 
relevant in determining such foreign accrual property income. 


Related Provisions: 261(5)(h) — Where foreign affiliate’s taxation year is func- 
tional currency year. 


(7) Converting Canadian currency amounts [ — use last 
day of year] — In applying this Act to a taxpayer for a particular 
functional currency year of the taxpayer, the following amounts are 
to be converted from Canadian currency to the.taxpayer’s elected 
functional currency using the relevant spot rate for the last day of 
the taxpayer’s last Canadian currency. year: 


(a) each particular amount. that 


(i) is, or is relevant to the determination of, an amount that 
may be deducted under subsection 37(1) or 66(4), element F 
in the definition “foreign accrual property income” in subsec- 
tion 95(1), section 110.1 or 111 or subsection 126(2), 127(5), 
129(1), 181.1(4) or 190.1(3), in the particular functional cur- 
rency year, and 


onal currency ar, a 


S. 261(8)(b) 


(ii) was, determined, for a Canadian currency. year of the 
taxpayer; 
(b) the cost to the taxpayer of a property that was acquired by 
the taxpayer in a Canadian currency year of the taxpayer; 


(c) an amount ‘that was required by section 53 to be added or 
deducted in computing, at any time in a Canadian currency year 
of the taxpayer, the adjusted cost base to the taxpayer of a capi- 
tal property that was acquired by the taxpayer in such a year; 


(d) an amount that 


(i) is in respect,of the taxpayer’s undepreciated capital cost of 
depreciable property of a prescribed class, cumulative. eligi- 
ble capital in respect of a business, cumulative Canadian ex- 
ploration expense (within the meaning assigned by subsec- 
tion 66.1(6)), cumulative Canadian development expense 
(within the meaning assigned by subsection 66.2(5)), cumu- 
lative foreign resource expense in respect of a country other 
than Canada (within the meaning assigned by subsection 
66.21(1)) or cumulative Canadian oil and gas property ex- 
pense (within the meaning assigned by subsection 66.4(5)) 
(each of which is referred to in this paragraph as a “pool 
amount’), and 


(ii), was added to or deducted from a pool amount of the tax- 
payer in respect of a Canadian, currency year of the taxpayer; 


(e) an amount that has been deducted or claimed as a reserve in 
computing the income of the taxpayer for its last Canadian cur- 
rency year; 


(f) an outlay or expense referred to in subsection 18(9) that was 
made or incurred by the taxpayer in respect of a Canadian cur- 
rency year of the taxpayer, and any amount that was deducted in 
respect of the outlay or expense in computing the income of the 
taxpayer for such a year; 


(g) an amount that was added or deducted in computing the tax- 
payer’s paid-up capital in respect of a class of shares of its capi- 
tal stock in a Canadian currency year of the taxpayer; and 


(h) ‘any amount (other than an amount referred to in any of 
paragraphs (a) to (g) or any of subsections (6), (6.1) and (8)) 
determined under the provisions of this Act in or in respect of a 
Canadian currency year of the taxpayer that is relevant in deter- 
mining the Canadian tax results of the taxpayer for the particular 
functional currency year. 


Related Provisions: 261(11)— Conversion rules for amounts of tax payable; 
261(12) — Application to reversionary year. 


(8) Converting pre-transition debts — In determining, at any 
time in a particular functional currency year of a taxpayer, the 
amount for which a pre-transition debt of the taxpayer (other than a 
pre-transition debt denominated in the taxpayer’s elected functional 
currency) was issued and its principal amount at the beginning of 
the taxpayer’s first functional currency year, 


(a) where the pre-transition debt is denominated in Canadian 
currency, those amounts are to be converted to the taxpayer’s 
elected functional currency using the relevant spot rate for the 
last day of the taxpayer’s last Canadian currency year; and 


(b) where the pre-transition debt is denominated in a currency 
(referred to in this paragraph as the “debt currency”) that is 
neither Canadian currency nor the taxpayer’s elected functional 
currency, those amounts are to be converted from the debt cur- 
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rency to the taxpayer’s elected functional currency using the rel- 
evant spot rate for the last day of the taxpayer’s last Canadian 
currency year. 
Related Provisions: 261(9) — Where denominated in other currency; 261(10) — 
Deferred amount relating to pre-transition debt; 261(12) — Application to reversionary 
year. ' : 


(9) Pre-transition debts — A pre-transition debt of a taxpayer 
that is denominated in a currency other than the taxpayer’s elected 
functional currency is deemed to have been issued immediately 
before the taxpayer’s first functional currency year for the purposes 
of 


(a) determining the amount of the taxpayer’s income, gain or 
loss, for a functional currency year of the taxpayer (other than an 
amount that subsection (10) deems to arise), that is attributable 
to a fluctuation in the value of a currency; and 


(b) applying paragraph 80(2)(k) in respect of a functional cur- 
rency year of the taxpayer. 


(10) Deferred amounts relating to pre-transition debts — If 
a taxpayer has, at any time in a taxation year that is a functional 
currency year or a reversionary year of the taxpayer, made a partic- 
ular payment on account of the principal amount of a pre-transition 
debt of the taxpayer: 


(a) where the taxpayer would have made a gain — or, if the pre- 
transition debt was not on account of capital, would have had 
income — (referred to in this paragraph as the “hypothetical 
gain or income’’) attributable to a fluctuation in the value of a 
currency if the pre-transition debt had been settled by the tax- 
payer’s having paid, immediately before the end of its last Cana- 
dian currency year, an amount equal to the principal amount (ex- 
pressed in the currency in which the pre-transition debt is 
denominated, which currency is referred to in this subsection as 
the “debt currency”) at that time, the taxpayer is deemed to 
make a gain or to have income, as the case may be, for the taxa- 
tion year equal to the amount determined by the formula 


Ax B/C 
where 
A is 
(i) if the taxation year is a functional currency year of the 
taxpayer, the amount of the hypothetical gain or income 
converted to the taxpayer’s elected functional currency 


using the relevant spot rate for the last day of the tax- 
payer’s last Canadian currency year, and 


(i) if the taxation year is a reversionary year of the tax- 
payer, the amount determined under subparagraph (i) con- 
verted to Canadian currency using the relevant spot rate 
for the last day of the taxpayer’s last functional currency 
year, 


B is the amount of the particular payment (expressed in the 
debt currency), and 


C is the principal amount of the pre-transition debt at the begin- 
ning of the taxpayer’s first functional currency year (ex- 
pressed in the debt currency); and 


(b) where the taxpayer would have sustained a loss — or, if the 
pre-transition debt was not on account of capital, would have 
had a loss — (referred to in this paragraph as the “hypothetical 
loss”) attributable to a fluctuation in the value of a currency if 
the pre-transition debt had been settled by the taxpayer’s having 
paid, immediately before the end of its last Canadian currency 
year, an amount equal to the principal amount (expressed in the 
debt currency) at that time, the taxpayer is deemed to sustain or 
to have a loss in respect of the particular payment for the taxa- 
tion year equal to the amount that would be determined by the 
formula in paragraph (a) if the reference in the description of A 
in that paragraph to “hypothetical gain or income” were read as 
a reference to “hypothetical loss”. 


Income Tax Act 


(11) Determination of amounts payable [under the Act] — 
Notwithstanding subsections (5) and (7), for the purposes of apply- 
ing this Act in respect of a functional currency year (referred to in 
this subsection as the “particular taxation year”) of a taxpayer, 


(a) for the purposes of determining the taxpayer’s payment obli- 

gations under paragraph 157(1)(a) or (1.1)(a), ; 
(i) the estimated amounts, each of which is described in sub- 
paragraph 157(1)(a)(i) or (1.1)(a)(i), that are payable by the 
taxpayer for the particular taxation year are to be determined 
by converting those amounts, as determined in the taxpayer’s 
elected functional currency, to Canadian currency using the 
relevant spot rate for the day on which those amounts are 
due, 


(ii) the taxpayer’s first instalment base (within the meaning 
assigned by subsection 157(4)) for the particular taxation 
year is to be determined 


(A) if the particular taxation year is. the taxpayer’s first 
functional currency year, without reference to this sec- 
tion, and 


(B) in any other case, as if the taxes payable by the tax- 
payer for the taxpayer’s functional currency year (referred 
to in this paragraph as the “first base year”) immediately 
preceding the particular taxation year were the total of 


(1) the total of the taxpayer’s payment obligations 
under paragraph 157(1)(a) or (1.1)(a), as determined 
with reference to this subparagraph or subparagraph 
(i) or (ili), as the. case may be, in respect of the first 
base year, and 


(II) the amount, if any, of the remainder of the taxes 
payable by the taxpayer under paragraph 157(1)(b) or 
(1.1)(b), as determined under paragraph (b), in respect 
of the first base year, and 


(ili) the taxpayer’s second instalment base (within the mean- 
ing assigned by subsection 157(4)) for the particular taxation 
year is to be determined 


(A) if the particular taxation year is the taxpayer’s first 
functional currency year or its taxation year that immedi- 
ately follows its first functional currency year, without 
reference to this section, and 


(B) in any other case, as if the taxes payable by the 'tax- 
payer for the taxpayer’s functional currency year (referred 
to in this subparagraph as the “second base year”) imme- 
diately preceding the first base year were the total of 


(I) the total of the taxpayer’s payment obligations 
under paragraph 157(1)(a) or (1.1)(a), as determined 
with reference to this subparagraph or subparagraph 
(i) or (ii), as the case may be, in respect of the second 
base year, and 


(II) the amount, if any, of the remainder of the taxes 
payable by the taxpayer under paragraph 157(1)(b) or 
(1.1)(b), as determined under paragraph (b), in respect 
of the second base year; ©’ 


(b) the remainder of the taxes payable by the taxpayer under par- 
agraph 157(1)(b) or (1.1)(b) for the particular taxation year is 
the amount, if any, determined by 

(i) computing the amount, if any, by which 


(A) the total of the taxes payable by the taxpayer under 
this Part and Parts VI, VI.1 and XTII.1 for the particular 
taxation year, as determined in the taxpayer’s elected 
functional currency 


exceeds 


(B) the total of all amounts each of which is the. amount 
determined by converting the amount of a payment obli- 
gation — determined by paragraph 157(1)(a) or (1.1)(a), 
as the case may be, with reference to subparagraph (a)(i), 
(ii) or (iii), as the case may be — of the taxpayer in re- 
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spect) of the particular taxation year to the, taxpayer’s 
elected functional currency using the relevant,spot rate for 
the day on which the payment obligation was due, and 


(ii) converting, the amount, if any, determined. by subpara- 
graph (i) to Canadian currency using the relevant spot rate 
for the taxpayer’s balance-due day for the particular taxation 
year; 


(c) for the purposes of determining: any aeroual (other than tax) 
that is payable by the taxpayer under this Part or Part VI, VI.1 or 
XIII.1 for the particular taxation year, the taxpayer’s tax payable 
under the Part for the particular taxation year is deemed to be 
equal to the total of 


(i) the total of the taxpayer’ S payment obligations under para- 
graph 157(1)(a) or (1.1)(a), in respect of the Part, as deter- 

mined with reference to subparagraph (a)(1), (ii) or (iil), as 
the case may be, in respect of the particular taxation year, 
and 


(ii) the amount, if any, of the remainder of the taxes payable 
by the taxpayer under paragraph 157(1)(b) or (1.1)(b), in re- 
spect of the Part, as determined under paragraph (b), in re- 
spect of the particular taxation year; 


_ (d) amounts of tax that are payable under this Act (except under 
this Part and Parts VI, VI.1 and XIII:1) by the taxpayer for the 
particular taxation year are to be determined by converting those 
amounts, as determined in. the taxpayer’ s elected functional cur- 
rency, to Canadian currency using the relevant )spot rate for the 
day on which those amounts: are due; 


(e) if a particular amount that is determined in the taxpayer’s 
elected functional currency is\deemed:to be paid at any time on 
account of an amount payable by the taxpayer under this Act for 
the particular taxation year, the, particular amount. is to be con- 
verted to Canadian currency using the relevant spot rate for the 
day that includes that time; 


(f) the following, amounts, are to be determined in the ees S 
elected functional currency and converted to Canadian currency 

using the relevant spot rate for the taxpayer’s balance-due tS 
for the particular taxation year: 


(i) amounts described in paragraph 163(1)(a) in respect of the 
particular taxation year, and 


(ii) the amount of the taxpayer’s taxable capital Sper in 
Canada, for the purpose of applying section 235; and 


(g) for greater certainty, all amounts payable by the taxpayer 
under this Act in respect’ of the particular taxation year are to be 
paid, in Canadian currency. 


(12) Application of subsecs. (7) and (8) to reversionary 
years — In applying this Act to a reversionary year of a taxpayer, 
subsections (7) and (8) are to be read as if the references-in those 
subsections to 


(a) “Canadian currency” were references to 
elected functional currency”; 


“the taxpayer’s 


(b) “Canadian currency year” were'references ‘to “functional cur- 
rency year”; 


(c) “functional currency year” were references to “ “reversionary 
year’; 

(d) “first functional currency yeaty were references to “first re- 
versionary year’; 

(e) “last Canadian currency year” were references. to “last func- 
tional currency year”; 


(f) “‘pre-transition debt” were references to “pre-reversion debt”; 
and . 


(g) “the taxpayer’s elected functional currency” were references 
to “Canadian currency”. 


(13) Pre-reversion debts — A pre-reversion, debt of a taxpayer 
that is denominated in a currency other than|Canadian currency is 


S. 261(15) 


deemed to have been issued immediately before the taxpayer’s first 
reversionary year for the purposes of — 


(a) determining the amount of the taxpayer’s income, gain or 
loss, for a reversionary year of the taxpayer (other than an 
amount that subsection (14) deems to arise), that is attributable 

to a fluctuation in the value of a currency; and 


(b) applying paragraph SO TE) in respect of a reversionary year 
of the taxpayer. 


(14) Deferred amounts relating to pre-reversion debts —If 
a taxpayer has, at any time in a reversionary year of the taxpayer, 
made a particular payment on account of the preipas amount of a 
pre-reversion debt of the taxpayer: 


(a) where the taxpayer would have made a gain — or, if the pre- 
reversion debt was not on account of capital, would have had 
income — (referred to in this paragraph as the “hypothetical 
gain or income”) attributable to a fluctuation in the value’ of a 
currency if the pre-reversion debt had been: settled by the tax- 
payer’s having paid, immediately before the end. of its last func- 
tional currency year, an amount equal to the principal amount 
(expressed in the currency in which the pre-reversion debt is de- 
nominated, which currency is referred to'in this ‘subsection as 
the “debt currency”) at that time, the taxpayer is deemed to 
make a gain or to have income, as the case may be, for the rever- 
sionary year equal to the amount determined by the formula 


AxB/C 
where 


A. is the amount of the hypothetical gain or income converted to 
Canadian currency using the relevant spot rate for the last 
day of the taxpayer’s last functional currency year, 


B is the amount of the particular payment (expressed in the 
debt currency), and 


C is the principal amount of the pre-reversion debt at the begin- 
ning of the taxpayer’s first reversionary year (expressed in 
the debt currency); and 


(b) where the taxpayer would have sustained a loss — or, if the 
pre-reversion debt was not on account of capital, would have 
had a loss — (referred ‘to in this paragraph as the “hypothetical 
loss”) attributable to a fluctuation in the value of a currency if 
the prée-reversion debt had been settled by the taxpayer’s having 
paid, immediately before the end of its last functional currency 
year, an amount equal to the principal amount (expressed in the 

‘debt currency) at that time, the taxpayer is: deemed to sustain or 
to have a loss in respect of the particular payment for the rever- 
sionary year equal to:the amount that would be determined by 
the formula in paragraph (a) if the reference in the description of 
A: in that paragraph to “hypothetical gain or income” were read 
as a reference to “hypothetical loss”. 


(15) Amounts carried back — For the purposes of determining 
the amount that may be deducted, in respect of a particular amount 
that arises in a taxation year (referred to in this subsection. as the 
“later year”) of a taxpayer, under section 111 or subsection 126(2), 
127(5), 181214) or 190:1(3) in computing the taxpayer’s Canadian 
tax results for a taxation year (referred to in this subsection as the 
“current yeaa that ended bore fhe 3 later year, 


agraph r 24 Dio) in re- = 
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: ended subsection 5903(1) of the Regulations. aos 
(a) if the later year is a functional currency year of the taxpayer 
and the current year is a Canadian currency year of the taxpayer, 
the following amounts (expressed in the taxpayer’s elected func- 
tional currency) are to be converted to Canadian currency using 
the relevant spot rate for the last day of the taxpayer’s last Cana- 
dian currency year: 


(i) the particular amount, and 


(ii) any amount so deducted in computing the taxpayer’s Ca- 
nadian tax results for another functional currency year of the 
taxpayer; 
(b) if the later year is a reversionary year of the taxpayer and the 
current year is a functional currency year of the taxpayer, 


(i) the following amounts (expressed in Canadian currency) 
are to be converted to the taxpayer’s elected functional cur- 
rency using the relevant spot rate for the last day of the tax- 
payer’s last functional currency year: 


(A) the particular amount, and 


(B) any amount so deducted in computing the taxpayer’s 
Canadian tax results for another reversionary year of the 
taxpayer, and 


(ii) any amount (expressed in Canadian currency) so de- 
ducted in computing the taxpayer’s Canadian tax results for a 
Canadian currency year of the taxpayer is to be converted to 
the taxpayer’s elected functional currency using the relevant 
spot rate for the last day of the taxpayer’s last Canadian cur- 
rency year; 


(c) if the later year is a reversionary year of the taxpayer and the 
current year is a Canadian currency year of the taxpayer, the fol- 
lowing amounts (expressed in the taxpayer’s elected functional 
currency) are to be converted to Canadian currency using the 
relevant spot rate for the last day of the taxpayer’s last Canadian 
currency year: 


(i) the amount that would be. determined under. clause 
(b)(i)(A) in respect of the particular amount if the current 
year were a functional currency year of the taxpayer, and 


(ii) any amount so deducted in computing the taxpayer’s Ca- 
nadian tax results for a functional currency year of the tax- 
payer; and 

(d) in any other case, this subsection does not apply. 


ended subsection 5903(1) of : 


(16) Windings-up — If a winding-up described in subsection 
88(1) commences at any time (referred to in this subsection as the 
“commencement time’) and the parent and the subsidiary referred 
to in that subsection would, in the absence of this subsection, have 
different tax reporting currencies at the commencement time, the 
following rules apply for the purposes of determining the subsidi- 
ary’s Canadian tax results for its taxation years that end after the 
commencement time: 


(a) where the subsidiary’s tax reporting currency is Canadian 
currency, 
(i) notwithstanding subsection (3), subsection (5) is deemed 
to apply to the subsidiary in respect of its taxation year that 
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includes the commencement time and each of its subsequent 
taxation years, if any, 


(ii) the subsidiary is deemed to have as its elected functional 
currency the parent’s tax reporting currency, and 


(iii) if the subsidiary’s taxation year that includes the com- 
mencement time would, in the absence of this subsection, be 
a reversionary year of the subsidiary, this section is to be 
read with any modifications that the circumstances require; 
and 


(b) where the subsidiary’s tax reporting currency is not Cana- 
dian currency, 


(i) the subsidiary is deemed to have filed, at the time that is 
six months and one day before the beginning of its taxation 
year that includes the commencement time, in prescribed 
form and manner, a notice of revocation described in subsec- 
tion (4), and 


(ii) if the parent’s tax reporting currency is not Canadian 
currency, 


(A) the subsidiary’s first reversionary year is deemed to 
have ended at the particular time that is immediately after 
the time at which it began, 


(B) a new taxation year of the subsidiary is deemed to 
have begun immediately after the particular time, 


(C) notwithstanding subsection (3), subsection (5) is 
deemed to apply to the subsidiary in respect of its taxation 
year that includes the commencement time and each of its 
subsequent taxation years, if any, and 


(D) the subsidiary is deemed to have.as its elected func- 
tional currency the parent’s tax reporting currency. 


Related Provisions: 261(17) — Application to amalgamation; 261(18)— Anti- 
avoidance. 


(17) Amalgamations — If a predecessor corporation and the new 
corporation, in respect of an amalgamation within the meaning of 
subsection 87(1), have different tax reporting currencies for their 
last and first taxation years, respectively, paragraphs (16)(a) and (b) 
apply, for the purposes of determining the predecessor corpora- 
tion’s Canadian tax results for its last taxation year, as if the tax 
reporting currencies referred to in those paragraphs were the tax re- 
porting currencies referred to in this subsection and as if the refer- 
ences in those paragraphs to 


(a) “subsidiary” were references to “predecessor corporation’; 
(b) “parent” were references to “new corporation”; and 


(c) “taxation year that includes the commencement time” were 
references to “last taxation year”. 


Related Provisions: 261(18) — Anti-avoidance. 


(18) Anti-avoidance — The Canadian tax results of a corporation 
for any one or more taxation years shall be determined using a par- 
ticular currency if 


(a) at any time (referred to in this subsection as the “transfer 
time”) one or more properties are directly or indirectly 
transferred 


(i) by the corporation to another corporation (referred to in 
this subsection as the “transferor” and the “transferee”, re- 
spectively), or 


(ii) by another corporation to the corporation (referred to in 
this subsection as the “transferor” and the “transferee”, 
respectively); 


(b) the transferor and the transferee are related at the transfer 
time or become related in the course of a series of transactions 
or events that includes the transfer; 


(c) the transfer time 


(i) is, or would in the absence of subsections (16) and (17) 
be, in a functional currency year of the transferor and the 
transferor and the transferee have, or would in the absence of 


1726 


Part XVII — Interpretation 


those subsections have, different tax reporting currencies at 
the transfer time, or 


(ii) is, or would in the absence of those subsections be, in a 
reversionary year of the transferor and is not in a reversion- 
ary year of the transferee; 


(d) it can reasonably be considered that one of the main pur- 
poses of the transfer or of any portion of a series of transactions 
or events that includes the transfer is to change, or to enable the 
changing of, the currency in which the Canadian tax results in 
respect of the property, or property substituted for it, for a taxa- 
tion year would otherwise be determined; and 


(e) the Minister directs that those Canadian tax results be deter- 
mined in the particular currency, 


Related Provisions: 261(19) — Mergers; 261(22) — Partnership transactions. 


(19) Mergers — For the purposes of subsection (18), if one corpo- 
rate entity (referred to in this subsection as the “new corporation’) 
is formed at a particular time by the amalgamation or other merger 
of two or more corporations (each of which is referred to in this 
subsection as a “predecessor corporation’), 


(a) the predecessor corporation is deemed to have transferred to 
the new corporation at the time (referred to in this subsection as 
the “merger transfer time’’) that is immediately before the partic- 
ular time each property that was held at the merger transfer time 
by the predecessor corporation and at the particular time by the 
new corporation; 


(b) the new corporation is deemed to exist, and to be related to 
the predecessor corporation, at the merger transfer time; and 


(c) the new corporation is deemed to have as its tax reporting 
currency at the merger transfer time its tax reporting currency at 
the particular time. 


Related Provisions: 261(22) — Partnership transactions, 


(20) Application of subsec. (21) — Subsection (21) applies in 
determining a taxpayer’s income, gain or loss for a taxation year in 
respect of a transaction (referred to in this subsection and subsec- 
tion (21) as a “specified transaction’’) if 


(a) the specified transaction was entered into, directly or indi- 
rectly, at any time by the taxpayer and a corporation (referred to 
in this subsection as the “related corporation’’) to which the tax- 
payer is at that time related; 


(b) the taxpayer and the related corporation had different tax re- 
porting currencies at any time during the period (referred to in 
this subsection as the “‘accrual period”) in which the income, 
gain or loss accrued; and 


(c) it would, in the absence of this subsection and subsection 
(21), be reasonable to consider that a fluctuation at any time in 
the accrual period in the value of the taxpayer’s tax reporting 
currency relative to the value of the related corporation’s tax re- 
porting currency 


(i) increased the taxpayer’s loss in respect of the specified 
transaction, 


(ii) reduced the taxpayer’s income or gain in respect of the 
specified transaction, or 


(iii) caused the taxpayer to have a loss, instead of income or 
a gain, in respect of the specified transaction. 


Related Provisions: 261(22) — Partnership transactions. 


(21) Income, gain or loss determinations — If this subsection 
applies, each fluctuation in value referred to in paragraph (20)(c) is, 
for the purposes of determining the taxpayer’s income, gain or loss 
in respect of the specified transaction and notwithstanding any other 
provision of this Act, deemed not to have occurred. 


Related Provisions: 261(20) — Conditions for 261(21) to apply; 261(22) — Part- 
nership transactions. 
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(22) Partnership transactions — For the purposes of this sub- 
section and subsections (18) to (21), 


(a) if a property is directly or indirectly transferred to or by a 
partnership, the property is deemed to have been transferred to 
or by (as the case may be) each member of the partnership; and 


(b) if a partnership is a party to a transaction, each member of 
the partnership is deemed to be that party to that transaction. 


History [s. 261]: S. 261 amended by 2009, c. 2, s. 80, applicable as follows: 


(a) the definitions in subsec. 261(1) other than “Canadian tax results”, subsecs. 
261(3) to (14) and subsecs. 261(16) to (22) are applicable in respect of taxation 
years that begin after December 13, 2007, except that 


(i) where a taxpayer has, before June 28, 2008, made an election under para. 
261(3)(b), 


(A) if the taxpayer makes a further election in writing, and files it with the 
Minister of National Revenue on or before the taxpayer’s filing-due date 
for the taxpayer’s taxation year that includes March 12, 2009, the relevant 
spot rate for a particular day is deemed, for the purposes of subsecs. 
261(7) to (10), to be the average of the rates that would, in the absence of 
this clause, be the relevant spot rates for each day in the 12-month period 
that ends on the particular day, and 


(B) subsecs. 261(20) and (21) apply in respect of taxation years that begin 
after June 27, 2008; and 


(ii) in applying para. 261(3)(b), if the day that is six months before the end of 
the particular taxation year referred to in that paragraph is before. December 
15, 2008, the reference in that paragraph to “the day that is six months before 
the end of the particular taxation year” is, in respect of that particular taxation 
year, to be read as a reference to “December 15, 2008”. 


(b) the definition “Canadian tax results” in subsec. 261(1) and subsec, 261(2) apply 
for all taxation years; and 


(c) subsec. 261(15) applies after: December 13, 2007. 
S. 261 formerly read: 


261. (1) Definitions — The definitions in this subsection apply in this section. 


“Canadian currency year” of a taxpayer means a taxation year of the taxpayer in 
respect of which subsection (4) did not apply to the taxpayer. 


“Canadian tax results” of a taxpayer for a particular taxation year of the taxpayer 
means 


(a) the amount of the income of the taxpayer for the particular taxation year; 


(b) the amount of the taxable income of the taxpayer for the particular taxa- 
tion year; 

(c) the amount (other than an amount payable on behalf of another person 
under subsection 153(1) or section 215) of tax or other amount payable 
under this Act by the taxpayer in respect of the particular taxation year; 


(d) the amount (other than an amount refundable on behalf of another person 
in respect of amounts payable on behalf of that person under subsection 
153(1) or section 215) of tax or other amount refundable under this Act to 
the taxpayer in respect of the particular taxation year; and 


(e) any amount that is relevant in determining the amounts described in re- 
spect of the taxpayer under paragraphs (a) to (d). 


“consolidated financial statements” of a taxpayer! for a taxation year means the 
financial statements of the taxpayer that are prepared in accordance with gener- 
ally. accepted accounting principles that are applicable. to that taxation year. 


“currency exchange rate” on a particular day means, in respect of a conversion of 
an amount determined in a particular currency into an amount determined in an- 
other currency, the average, for the 12 month period ending on the particular 
day, 


(a) where the particular currency is Canadian currency, of the rate of ex- 
change (calculated by reference to the rate of exchange quoted by the Bank 
of Canada at noon on each business day in the period) for the exchange of 
the Canadian dollar for a unit of the other currency or such rate or rates of 
exchange acceptable to the Minister, 


(b) where the other currency is Canadian currency, of the rate of exchange 
(calculated by reference to the rate of exchange quoted by the Bank of Can- 
ada at noon on each business day in the period) for the exchange of a unit of 
the particular currency for the Canadian dollar or such rate or rates of ex- 
change acceptable to the Minister; or 


(c) where neither the particular currency nor the other currency is Canadian 
currency, of the rate of exchange (calculated by reference to the rates of 
exchange quoted by the Bank of Canada at noon on each business day in the 
period for the exchange of the Canadian dollar for a unit of each of those 
currencies) for the exchange of a unit of the’ particular currency for a unit of 
the other currency or such rate or rates of exchange acceptable to the 
Minister. 
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“functional currency” of a taxpayer for a particular taxation year of the taxpayer 
means the currency of a country other than Canada if that currency is 


(a) a qualifying currency; 


(b) the currency that is, more often than any other currency, used in the con- 
duct of the taxpayer’s principal business activities in the particular taxation 
year; and : 


(c) the currency in which the financial results of the taxpayer for the particu- 
lar taxation year are computed in the taxpayer’s consolidated financial state- 
ments and legal-entity financial statements for the particular taxation year. 


“functional currency year’ of a taxpayer means a taxation year of the taxpayer in 
respect of which subsection (4) applies to the taxpayer. 


“generally accepted accounting principles” means the accounting principles es- 
tablished or recommended by the Accounting Standards Board of Canada or 
such other accounting principles as are determined to be acceptable by the 
Minister. 


“initial functional currency year” of a taxpayer means a functional currency year 
of the taxpayer if the particular taxation year of the taxpayer ending immediately 
before the beginning of that functional currency year of the taxpayer was a Cana- 
dian currency year of the taxpayer. 


“Initial reversionary year” of a taxpayer means the first taxation year of the tax- 
payer that begins immediately after the last functional currency year of the 
taxpayer. 


“last Canadian currency year” of a taxpayer means the last taxation year of the 
taxpayer that ends before the beginning of the initial functional currency year of 
the taxpayer. 


“last functional currency year” of a taxpayer means a functional currency year of 
the taxpayer if the particular taxation year of the taxpayer beginning immediately 
after the end of that functional currency year is a Canadian currency year of the 
taxpayer. 


“Jegal-entity financial statements” of a taxpayer for a taxation year means the 
financial statements of the taxpayer that would be prepared for that taxation year 
in accordance with generally accepted accounting principles that are applicable 
to that taxation year if those generally accepted accounting principles did not 
require consolidation 


“qualifying currency” of a taxpayer for a taxation year means each of 
(a) the currency of the United States of America: 
(b) the currency of the European Monetary Union; 
(c) the currency of the United Kingdom; and 
(d) a prescribed currency. 


“reversionary exchange rate” of a taxpayer for a functional currency year of the 
taxpayer means the ayerage, for the 12-month period ending on the last day of 
the functional currency year of the taxpayer, of the rate of exchange (quoted by 
the Bank of Canada at noon on each business day in the period) for the exchange 
of a unit of the functional currency of the taxpayer for the functional currency 
year for the Canadian dollar. 


“tax credit” means an'amount deductible in computing a taxpayer’s tax payable, 
or deemed to have been paid on account of a taxpayer’s tax payable, under any 
Part of this Act for a taxation year. 


“transitional exchange rate” of a taxpayer means the average, for the 12-month 
period ending on the last day of the last Canadian currency year of the taxpayer, 
of the rate of exchange (calculated by reference to the rate of exchange quoted 
by the Bank of Canada at noon on each business day in the period) for the ex- 
change of the Canadian dollar for a unit of the functional currency of the tax- 
payer for the initial functional currency year of the taxpayer. 


(2) Canadian currency requirement — Subject to subsections (3) to (10), 


(a) the Canadian tax results of a taxpayer for a particular taxation year are to 
be determined using Canadian currency; and 


(b) subject to subsection 79(7), paragraphs 80(2)(k) and 142.7(8)(b), if.a par- 
ticular amount that is relevant in computing the taxpayer’s Canadian tax re- 
sults for the particular taxation year is an amount expressed in a currency 
other than Canadian currency, that amount is to be converted to an amount 
expressed in Canadian currency using the rate of exchange quoted by the 
Bank of Canada at noon on the day on which that amount first arose for the 
exchange of a unit of that other currency for a unit of Canadian currency or 
such other rate of exchange as is acceptable to the Minister. 


(3) Application of subsec. (4) — Subsection (4) applies to a taxpayer in respect 
of a particular taxation year of the taxpayer if 


(a) the taxpayer is, throughout the particular taxation year, a corporation 
(other than an investment corporation, a mortgage investment corporation or 
a mutual fund corporation) resident in Canada; 


(b) the taxpayer has elected that subsection (4) apply to the taxpayer in re- 
spect of the particular taxation year, or a preceding taxation year, and each 
subsequent taxation year of the taxpayer and has filed that election’ with the 
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Minister in prescribed form and manner on or before the taxpayer’s filing 
due date “J 


(i) for the taxation year immediately preceding the first taxation year in 
respect of which the election was made, or ; 


(ii) where there was not a taxation year immediately preceding the first 
taxation year in respect of which the election was made, for the first 
taxation year in respect of which the election was made; 


(c) there is a functional currency of the taxpayer for the particular taxation 
year, ‘ ; ‘ 

(d) where the taxpayer's taxation year immediately preceding the particular 
taxation year was a functional currency. year of the taxpayer, the functional 
currency of the taxpayer for that preceding taxation year is the same as the 
functional currency of the taxpayer for the particular taxation year; and 


(e) where the taxpayer’s taxation year immediately preceding the particular 
taxation year was a Canadian currency year of the taxpayer, no preceding 
taxation year of the taxpayer was a functional currency year of the taxpayer. 


(4) Functional currency reporting — If, because of subsection (3), this subsec- 
tion applies to a taxpayer for a particular taxation year of the taxpayer, 


(a) the taxpayer’s Canadian tax results for the particular taxation year are to 
be determined using the taxpayer’s functional:currency for the particular tax- 
ation year; 


(b) each reference in the Act or the regulations to a particular amount ex- 
pressed in Canadian dollars is to be read as a reference to a particular 
amount expressed in’ the taxpayer’s functional currency for the particular 
taxation year determined by applying the currency exchange rate in respect 
of the conversion of Canadian currency into that functional currency as of 
the first day of the particular taxation year; 


(c) subject to subsection 79(7), paragraphs 80(2)(k) and.142.7(8)(b), if a par- 
ticular amount that is relevant in computing the taxpayer’s Canadian tax re- 
sults for the particular taxation year is an amount expressed in a currency 
other than the taxpayer’s functional currency for the particular taxation year, 
that amount is to be converted to.an amount expressed in the. taxpayer’s 
functional currency for the particular taxation year by using the rates of ex- 
change quoted by the Bank of Canada at noon on the day that the particular 
amount first arose for the exchange of the Canadian dollar for a unit of each 
of those currencies or such other rate of exchange as is acceptable to: the 
Minister; 

(d) each reference in subsection 79(7), paragraph 80(2)(k) and subsections 
80.01(11) and 80.1(8) to “Canadian currency” is to be read_as a reference to 
“the taxpayer’s functional currency”; 


(e) the reference in subsection 39(2) to “the value of the currency or curren- 
cies of one or more countries other than Canada relative to Canadian cur- 
rency, a taxpayer has made a gain or sustained a loss in a taxation year” is to 
be read as reference to “the value of the currency or currencies of one or 
more countries (other than the taxpayer’s functional currency for the taxa- 
tion year) relative to a taxpayer’s functional currency for a taxation year, the 
taxpayer has made a gain or sustained a loss in the taxation year” and the 
references in that subsection to “currency of a country other than Canada” 
shall be read as references to “currency other than the taxpayer’s functional 
currency for the taxation year”; 


(f) the definition “foreign currency” in subsection 248(1) is, in respect of the 
taxpayer, to be, at any time in the particular taxation year, read as: 


“foreign currency” in respect of a taxpayer, at any time in a particular 
taxation year, means a currency other than the taxpayer’s functional 
currency for the particular taxation year; 


(g) where a; taxation year of a foreign affiliate of the taxpayer ends in the 
particular taxation year of the taxpayer, the references in section 95 and in 
regulations made for the purposes of that section (other than subsection 
5907(6) of the Regulations) to “Canadian currency” shall be read, in respect 
of the foreign affiliate, as a reference to “the taxpayer’s functional currency 
for the particular taxation year”. 


(5) Converting Canadian currency amounts — In applying this Act to a tax- 
payer for a particular functional currency year of the taxpayer 


(a) subject to subparagraph (10)(b)(iii), in determining the amount (ex- 
pressed in the taxpayer’s functional currency for the particular functional 
currency year) that may be deducted, or relevant in determining the amount 
that may be deducted, under subsection 37(1) or 66(4), section 110.1 or 111 
or subsection 126(2), 127(5), 129(1), 181.1(4) or 190.1(3) in the particular 
functional currency year, each amount (determined in Canadian currency) 
that is relevant to the determination and that was determined: for a taxation 
year of the taxpayer that preceded the initial functional currency year of the 
taxpayer, is to be converted to the taxpayer’s functional currency for the 
particular functional currency year using the transitional exchange rate of the 
taxpayer; 


(b) in determining, at any time in the particular functional currency year, the 
cost (expressed in the taxpayer’s functional currency for the particular func- 
tional currency year) to the taxpayer of a property that was acquired by the 
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taxpayer before the beginning of the taxpayer’s initial functional currency 
year, the cost (determined in Canadian currency) to the taxpayer of the pro- 
perty at the end of the last Canadian currency year of the taxpayer is to be 
converted to the taxpayer’s functional currency for the particular functional 
currency, year using the transitional exchange rate of the taxpayer, 


(c) in determining, at any time in the particular functional currency year, the 
adjusted cost base (expressed in the taxpayer’s functional ‘currency for the 
particular functional currency year) to the taxpayer of a capital property that 
was acquired by the taxpayer before the beginning of the taxpayer’s initial 
functional currency: year, each amount (determined in: Canadian currency) 
that was required by section 53 to be added or deducted in computing, at any 
time before the beginning of the initial functional currency year of the tax- 
payer, the adjusted cost base of the property to the taxpayer is to be con- 
verted|to the taxpayer’s functional currency for:the particular functional cur- 
rency year using the transitional exchange rate of the taxpayer; 


(d) in determining, at any time in the particular functional currency year, the 
amount (expressed in the taxpayer’s functional currency for the particular 
functional currency year) of the taxpayer’s undepreciated capital cost of de- 
preciable property of a prescribed class, cumulative eligible capital in re- 
spect of a business, cumulative Canadian’ exploration expense (within the 
meaning assigned by subsection 66.1(6)), cumulative Canadian development 
expense (within the meaning assigned by subsection 66.2(5)), cumulative 
foreign resource expense in respect of a country other than Canada (within 
the meaning assigned by subsection 66.21(1)) and cumulative Canadian oil 
and gas property expense (within the meaning assigned by subsection 
66.4(5)), (each of which is referred to in this paragraph as a “pool amount’) 
each amount (determined in Canadian currency) that was added to or de- 
ducted from a particular pool amount of the taxpayer in respect of a taxation 
year of the taxpayer preceding the initial functional currency year of the tax- 

| payer is tobe converted to the taxpayer’s functional currency for the particu- 
lar functional currency year using the transitional exchange rate of the 
taxpayer; 


(e) in determining any amount (expressed in the taxpayer’s functional cur- 
rency for the particular functional currency year) that has been deducted or 
claimed as a teserve in ‘computing the income of the taxpayer for its last 
Canadian currency year, that amount (determined in Canadian currency) de- 
ducted or claimed as a reserve is to be converted to the taxpayer’s functional 
currency for the particular functional currency bie using the transitional ex- 
change rate of the taxpayer, 


(f) in determining the amount (expressed in the taxpayer’s functional cur- 
rency for the particular functional currency year) of any outlay or expense 
referred to in subsection 18(9) that was made or incurred by the taxpayer and 
the amount that was deducted in respect of that outlay or expense in respect 
of a taxation year preceding the initial functional currency year of the tax- 
payer, such amounts of outlay or expense or deductions (determined in Ca- 
nadian currency for those years) are to be:converted to the taxpayer’s func- 
tional currency’ for ‘the particular functional 7 es year using the 
transitional exchange rate of the taxpayer; 


(g) in determining, at any time in the particular functional currency year, the 
amount (expressed in the taxpayer’s functional currency for the particular 
functional currency year) of the taxpayer’s paid-up capital in respect of any 
class of shares of its capital stock, any amount (determined in Canadian cur- 
tency) added or deducted in computing the taxpayer’s paid-up capital in re- 
spect of the class in a taxation year’preceding the initial functional currency 
year of the taxpayer is to be converted to the taxpayer’s functional currency 
for the particular functional currency year using the transitional exchange 
rate of the taxpayer; 


(h) where the taxpayer issued a debt obligation in a taxation year of the tax- 
payer preceding the initial functional currency year of the taxpayer, in deter- 
mining the amount (expressed in the taxpayer’s functional currency for the 
particular functional currency year) for which the obligation was issued, the 
principal amount (expressed in the taxpayer’s functional currency for the 
particular functional currency year) of the obligation, any amount (expressed 
in the taxpayer’s functional currency for the particular functional currency 
year) paid in satisfaction of the principal amount of the obligation in a taxa- 
tion year of the taxpayer preceding the initial functional currency year of the 
taxpayer, and the amount (determined in the taxpayer’s functional currency 
for the particular functional currency year) of any gain or loss attributable to 
the fluctuation in the values of currencies, 


(i) where the obligation was issued in the taxpayer’s functional currency 
for the particular functional currency year, the amount (determined in 
the taxpayer’s functional currency for the particular functional currency 
year) for which the obligation was issued, the principal amount (deter- 
mined in the taxpayer’s functional currency for the particular functional 
CUREDEY. year) of the obligation and the amounts (determined in the tax- 
payer’s functional currency for the particular functional currency year) 
paid in satisfaction of the principal amount of the obligation, in a taxa- 
tion year of the taxpayer preceding the initial functional currency year of 
the taxpayer are those amounts determined in those years in the tax- 
payer’s functional currency for the particular functional currency year, 


UD 


(ii) where the ‘obligation was issued in Canadian ‘currency, the amount 
for which the obligation was issued (determined in Canadian currency), 
the principal amount (determined in Canadian currency) of the obliga- 
tion and the amounts’ (determined in Canadian currency) paid in satis- 
faction of the principal amount of the obligation, in a taxation year pre- 
ceding the initial functional currency year are to be converted to the 
taxpayer’s functional currency for the particular functional currency 
year using the transitional exchange rate of the taxpayer, and 


(iii) where the obligation was issued in a currency (referred to in this 
subparagraph as the “third currency”) other than Canadian currency or 
the taxpayer’s functional currency for the particular’ functional currency 
year, the amount (determined in the third currency) for which the obli- 
gation was’ issued, the principal amount (determined in the third cur- 
rency,)! of the obligation and the amounts’ (determined in the third cur- 

 rency) paid in satisfaction of ‘the principal amount of the obligation in a 
taxation year of the taxpayer preceding the initial functional currency 
year of the taxpayer, are to be: converted to the taxpayer’s functional 
currency: for the particular functional currency year using the currency 
exchange rate in respect of a conversion of an amount determined in the 
third currency into an amount determined in the taxpayer’s functional 
currency for the particular functional currency year on the last day of the 
last Canadian currency year of the taxpayer; 


(i) in determining the amount (expressed in the taxpayer’s functional cur- 
rency for the particular functional currency year) of tax payable under Part I 
for a Canadian currency yéar for the purpose of determining the taxpayer’s 
first instalment base or second instalment base for the taxpayer’s initial func- 
tional currency year, the amount (determined in Canadian currency) of tax 
payable is to be converted to the taxpayer's functional currency for the par- 
ticular functional currency year using the transitional exchange rate of the 
taxpayer; and. 


(j) any amount (expressed in Canadian currency), other than an amount re- 
ferred to in paragraphs (a) to (i), determined under the provisions of this Act 
in or in respect of a taxation year preceding the initial functional currency 
year of the taxpayer that is relevant in determining the Canadian tax results 
(expressed in the taxpayer’s functional currency for the particular functional 
currency year) of the taxpayer for the particular functional currency year is 
to be converted'to the taxpayer’s functional currency for the*particular func- 
tional currency ‘year using the transitional exchange rate of the taxpayer. 


(6) Deferred amounts relating to debt — In applying this Act to a taxpayer for 
a particular functional currency year of the taxpayer 


(a). where, at any time. in the.particular functional currency year, the taxpayer 
has. made a particular payment (expressed in the taxpayer’s functional cur- 
rency for the particular, functional currency,year) on account of the principal 
amount (expressed in the taxpayer’s functional currency for the particular 
functional currency year) of a debt obligation that was issued by the tax- 
payer in a Canadian currency year of the taxpayer that ended before the be- 
ginning of the initial functional currency year of the taxpayer 


(i) the taxpayer is deemed to have a capital gain under paragraph 
39(2)(a) or income, as the case may be, attributable to the fluctuation in 
the values of currencies in respect of the particular payment for the par- 
ticular functional cai aa cit equal to the amount determined by the 
formula 


AXxB/C 
~ where 


A... is the amount determined by the formula 


DxE 
where 


D. is the amount (expressed in Canadian currency), if any, that 
would have been determined to be the taxpayer’s capital gain 
under paragraph 39(2)(a).or income, as the case may be, if the 

. principal amount of the debt obligation outstanding (determined 
in Canadian currency), immediately before the -end,of the last 
Canadian currency year of the taxpayer, had been settled by a 
payment by the taxpayer to the holder of the obligation of an 
amount equal to that outstanding principal amount at that time, 
and : 


Eis the transitional exchange rate of the taxpayer, 


B is the amount of the particular’ payment (expressed in the taxpayer’s 
functional currency for the particular functional currency year), and 


C is the principal amount of the debt obligation outstanding (deter- 
mined in the taxpayet’s functional currency for the particular func- 
tional currency year) at the beginning of the initial functional cur- 
rency year of the taxpayer, 


(ii) ‘the ‘taxpayer is deemed’‘to have a capital loss under paragraph 
39(2)(b) or a loss, as the case may be, attributable to the fluctuation in 
the values of currencies in respect of the particular payment for the par- 
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ticular functional currency year equal to the amount determined by the 
formula 
F x G/H 
where 


F is the amount determined by the formula 


IxJ 
where 


I is the amount (expressed in Canadian currency), if any, that 
would have been determined to be the taxpayer’s capital loss 
under paragraph 39(2)(b) or loss, as the case may be, if the prin- 
cipal amount of the debt obligation outstanding (determined in 
Canadian currency), immediately before the end of the last Ca- 
nadian currency year of the taxpayer, had been settled by a pay- 
ment by the taxpayer to the holder of the obligation of an 
amount equal to that outstanding principal amount at that time, 
and 


J is the transitional exchange rate of the taxpayer, 


G is the amount of the particular payment (expressed in the taxpayer's 
functional currency for the particular functional currency year), and 


H_ is the principal amount of the debt obligation outstanding (deter- 
mined in the taxpayer’s functional currency for the particular func- 
tional currency year) at the beginning of the initial functional cur- 
rency year of the taxpayer, and 


(ili) where a debt obligation is denominated in a currency other than the 
taxpayer's functional currency for the particular functional currency 
year, any amount determined under element B in the formula in subpar- 
agraph (i) or element G in the formula in subparagraph (ii) is to be de- 
termined with reference to the relative value of that currency and the 
taxpayer's functional currency for the particular functional currency 
year at the beginning of the initial functional currency year of the tax- 
payer, and 


(b) notwithstanding paragraph 80(2)(k), where an obligation of the taxpayer 
was issued in a taxation year of the taxpayer preceding the initial functional 
currency year of the taxpayer in a currency other than the taxpayer’s func- 
tional currency for the particular functional currency year, a forgiven amount 
arising at any time in the particular functional currency year in respect of the 
obligation is to be determined by reference to the currency exchange rate on 
the last day of the taxpayer’s last Canadian currency year in respect of a 
conversion of an amount determined in the other currency into an amount 
determined in the taxpayer’s functional currency for the particular functional 
currency year. 


(7) Amounts payable or refundable in respect of a functional currency 


yea 


r — Notwithstanding subsection (4), 


(a) if, at any particular time, an amount (determined in the taxpayer’s func- 
tional currency for the particular functional currency year) first becomes 
payable under this Act by a taxpayer to the Receiver General in respect of a 
particular functional currency year of the taxpayer, 


(i) that amount (determined in the taxpayer’s functional currency for the 
particular functional currency year) is to be converted to Canadian cur- 
rency using the currency exchange rate on the earlier of the day the 
amount is so paid and the day that includes the particular time in respect 
of a conversion of an amount determined in the taxpayer’s functional 
currency for the particular functional currency year into an amount de- 
termined in Canadian currency, and 


(ii) the amount so determined in Canadian currency under subparagraph 
(i) is to be paid to the Receiver General in Canadian currency; and 


(b) if, at any particular time, an amount (determined in a taxpayer’s func- 
tional currency for the particular functional currency year) first becomes 
payable under this Act to the taxpayer by the Minister, for a particular func- 
tional currency year of the taxpayer, or is deemed to be paid on account of 
an amount payable by the taxpayer under the Act for that particular func- 
tional currency year, 


(i) that amount (determined in the taxpayer’s functional currency for the 
particular functional currency year) is to be converted to Canadian cur- 
rency using the currency exchange rate on the day that includes the par- 
ticular time in respect of the conversion of an amount determined in the 
taxpayer’s functional currency for the particular functional currency 
year into an amount determined in Canadian currency, and 


(ii) the amount so determined in Canadian currency under subparagraph 
(i) is to be paid to the taxpayer by the Minister or is deemed to have 
been paid to the taxpayer by the Minister, as the case may be, in Cana- 
dian currency. 


(8) Application of subsec, (9) — Subsection (9) applies to a taxpayer for a par- 
ticular Canadian currency year that begins after the last functional currency year 
of the taxpayer. 
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(9) Converting functional currency amounts — Where, because of subsection 
(8), this subsection applies to a taxpayer for a particular Canadian currency year 
of the taxpayer, in applying this Act to the taxpayer for that particular Canadian 
currency year, the following rules apply: 


(a) subject to subparagraph (10)(a)(iii), in determining the amount (ex- 
pressed in Canadian currency) that may be deducted, or relevant in deter- 
mining the amount that may be deducted, under subsection 37(1) or 66(4), 
section 110.1 or 111 or subsection 126(2), 127(5), 129(1), 181.1(4) or 
190.1(3) in the particular Canadian currency year, 


(i) each amount (determined in the taxpayer’s functional currency for 
the functional currency year of the taxpayer) that is relevant to the deter- 
mination and that was first required to be determined in a functional 
currency year of the taxpayer that preceded the particular Canadian cur- 
rency year, is to be converted to Canadian currency using the reversion- 
ary exchange rate of the taxpayer for that functional currency year, and 


(ii) each amount (determined in Canadian currency) that is relevant to 
the determination and that was first required to be determined in a Cana- 
dian currency year of the taxpayer preceding the particular Canadian 
currency year is the amount that was so determined in Canadian cur- 
rency in that Canadian currency year; 


(b) in determining, at any time in the particular Canadian currency’ year, the 
cost (expressed in Canadian currency) to the taxpayer of a property, 


(i) where the property was acquired by the taxpayer in a functional cur- 
rency year of the taxpayer preceding the particular Canadian currency 
year, the cost (determined in the taxpayer’s functional currency for the 
functional currency year) to the taxpayer of the property is to be con- 
verted to Canadian currency using the reversionary exchange rate of the 
taxpayer for that functional currency year, and 


(ii) where the property was acquired by the taxpayer in a Canadian cur- 
rency year of the taxpayer preceding the particular Canadian currency 
year, the cost (determined in Canadian currency) to the taxpayer of the 
property is the cost so determined in Canadian currency in that Canadian 
currency year; ; 


(c) in determining, at any time in the particular Canadian currency year, the 

adjusted cost base (expressed in Canadian currency) to the taxpayer of a cap- 

-ital property 
(i) each amount (determined in the taxpayer’s functional currency for 
the functional currency year) that is required by section 53 to be added 
or deducted in computing the adjusted cost base of the property to the 
taxpayer and was first required by that section to be added or deducted 
at any time in a functional currency year of the taxpayer preceding the 
particular Canadian currency year is to be converted to Canadian cur- 
rency using the reversionary exchange rate of the taxpayer for that func- 
tional currency year, and 


(ii) each amount (determined in Canadian currency) that is required by 
section 53 to be added or deducted in computing the adjusted cost base 
of the property to the taxpayer and was first required by that section to 
be added or deducted at any time in a Canadian currency year of the 
taxpayer preceding the particular Canadian currency year is the amount 
that was so determined in Canadian currency in that Canadian currency 
year; 
(d) in determining, at any time in the particular Canadian currency year, the 
amount (expressed in Canadian currency) of the taxpayer’s undepreciated 
capital cost of depreciable property of a prescribed class, cumulative eligible 
capital in respect of a business, cumulative Canadian exploration expense 
(within the meaning assigned by subsection 66.1(6)), cumulative Canadian 
development expense (within the meaning assigned by subsection 66.2(5)), 
cumulative foreign resource expense in respect of a country other than Can- 
ada (within the meaning assigned by subsection 66.21(1)) and cumulative 
Canadian oil and gas property expense (within the meaning assigned by sub- 
section 66.4(5)), (each of which is referred to in this paragraph as a “pool 
amount”), 


(i) each amount (determined in the taxpayer’s functional currency for 
the functional currency year) that is required to be added to or deducted 
from a particular pool amount of the taxpayer and was first required to 
be added or deducted in respect of a functional currency year of the 
taxpayer preceding the particular Canadian currency year is to be con- 
verted to Canadian currency using the reversionary exchange rate of the 
taxpayer for that functional currency year, and 


(ii) each amount (determined in Canadian currency) that is required to 
be added to or deducted from a particular pool amount of the taxpayer 
and was first required to be added or deducted in respect of a Canadian 
currency year of the taxpayer preceding the particular Canadian cur- 
rency year is the amount that was so determined in Canadian currency in 
that Canadian currency year; 


(e) in determining any amount (expressed in Canadian currency) that has 
been deducted or claimed as a reserve in computing the income of the tax- 
payer for its last functional currency year preceding the particular Canadian 
currency year, that amount (determined in the taxpayer’s functional currency 
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for the last functional currency year) deducted or claimed as a reserve for 
that last functional currency year is to be converted to Canadian currency 
using the reversionary exchange rate of the taxpayer for that last functional 
currency year; 


(f) in determining the amount (expressed in Canadian currency) of any out- 
lay or expense referred to in subsection 18(9) that was made or incurred by 
the taxpayer and the amount that was deducted by the taxpayer in respect of 
that outlay or expense in respect of a taxation year of the taxpayer preceding 
the particular Canadian currency year, 


(i) such of those amounts (determined in the taxpayer’s functional cur- 
rency for the functional currency year) that were first.made or incurred 
or deducted by the taxpayer in or in respect of a functional currency year 
of the taxpayer preceding the particular Canadian currency year are to 
be converted to Canadian currency using the reversionary exchange rate 
of the taxpayer for that functional currency year, and 


(ii) such ‘of those amounts (determined in Canadian currency) that were 
first made or incurred or deducted by the taxpayer in or in respect of a 
Canadian currency year of the taxpayer preceding the particular Cana- 
dian currency year are the amounts that were so determined in Canadian 
currency in that Canadian currency year; 


(g) in determining, at any time in the particular Canadian currency year, the 
amount (expressed in Canadian currency) of the taxpayer’s paid-up capital 
in respect of any class of shares of its capital stock, 


(i) any amount (determined in the taxpayer’s functional currency for the 
functional currency year) that was first added:or deducted in computing 
the taxpayer’s paid-up capital in respect of the class in a functional cur- 
rency year of the taxpayer preceding the particular Canadian currency 
year is to be converted to Canadian currency using the reversionary ex- 
change rate of the taxpayer for that functional currency year, and 


(ii) any amount (determined in Canadian currency) that was first added 
or deducted in computing the taxpayer’s paid-up capital in respect of the 
class in a Canadian currency year of the taxpayer preceding the particu- 
lar Canadian currency year is the amount that was so determined in Ca- 
nadian currency in that Canadian currency year; 


(h) where an obligation was issued in a taxation year of the taxpayer preced- 
ing the initial reversionary year of the taxpayer, in determining, at any time 
in the particular Canadian currency year, the amount (expressed in Canadian 
currency) for which an obligation was issued, the principal amount (ex- 
pressed in Canadian currency) of the obligation, the amounts (expressed in 
Canadian currency) paid in satisfaction of the principal amount of the obli- 
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the principal amount (determined in Canadian currency) of the obliga- 
tion and the amounts (determined in Canadian currency) paid, in a taxa- 
tion year of the taxpayer preceding the initial reversionary year of the 
taxpayer, in satisfaction of the principal amount of the obligation, are 
the amounts so determined in Canadian currency in those preceding 
years; 


(i) where an obligation was issued in a currency other than Canadian cur- 
rency in a taxation year of the taxpayer preceding the initial reversionary 
year of the taxpayer, in’ determining, in respect of subsection’79(7) or para- 
graph 80(2)(k) or 142.7(8)(b), the amount (expressed in Canadian currency) 
for which the obligation was issued, the principal amount (determined in 
Canadian currency) of the obligation, and the amounts’ (determined in Cana- 
dian currency) paid in satisfaction of the principal amount of the obligation, 
at any time in the particular Canadian currency year, those amounts are to be 
determined. as if subsections (1) to (7) had \not applied to. the taxpayer for 
any preceding taxation year; 


(j) where the particular Canadian currency year is the initial reversionary 
year of the taxpayer, for the purpose of determining the taxpayer’s first in- 
stalment base or second’ instalment base in the particular Canadian currency 
year, the amount (determined in the 'taxpayer’s functional currency for the 
functional currency year) of tax payable by the taxpayer under Part I for the 
last functional currency year of the taxpayer is to be converted to Canadian 
currency using the reversionary exchange’ rate of the taxpayer for that last 
functional currency year; and 


(k) in determining any amount (determined in Canadian currency and re- 
ferred to in this paragraph as the “specified. amount’), at any time’ in. the 
particular Canadian currency year, other than an amount referred to-in 
paragraphs (a) to (j), that is relevant in determining the Canadian tax results 
of the taxpayer for the particular Canadian currency year 


(i) any amount (determined in the taxpayer’s functional currency for the 
functional currency year) that is relevant in determining the specified 
amount and was first determined in or in respect of a functional cur- 
rency year of the taxpayer preceding the particular Canadian currency 
year, is to be converted to Canadian currency using the reversionary ex- 
change rate of the taxpayer for that functional currency year, and 


(ii) any amount (determined in Canadian currency) that.is relevant in 
determining the specified amount and was first.determined in, or in re- 
spect of a Canadian currency year of the taxpayer preceding the particu- 
lar Canadian currency year is the amount that was so determined in Ca- 
nadian currency in that Canadian currency year. 


(10) Functional currency and Canadian currency amounts carried back — 
In determining an amount that a taxpayer may claim under section 111 or sub- 
section 126(2), 127(5), 181.1(4) or 190.1(3), for a particular taxation year of the 
taxpayer, the following rules apply: 


gation, and the amount (determined in, Canadian currency), if any, of any 
gain or loss attributable to the fluctuation in the value of the Canadian cur- 
rency relative to the value of the currency in which the obligation was 


issued, 


(i) subject to paragraph (i), where the obligation was issued in a cur- 
rency other than Canadian currency, 


(A) the amount (determined in the currency in which the obligation 
was issued) for which the obligation was issued and the principal 
amount (determined in the currency in which the obligation was is- 
sued) of the obligation are 


(I) where the taxation year of the taxpayer in which the obliga- 
tion was issued was a Canadian currency year of the taxpayer, 
the amounts (determined in Canadian currency) that were so de- 
termined in Canadian currency in that Canadian currency year, 
or 


(II) where the taxation year of the taxpayer in which the obliga- 
tion was issued was a functional currency year of the taxpayer, 
the amounts. determined by converting those amounts (deter- 
mined in the taxpayer’s functional currency for the functional 
currency year) to Canadian currency by using the reversionary 
exchange rate of the taxpayer for that functional currency year, 
and. 


(B) the amounts (determined in the currency in which the obligation 
was issued) paid at any time in a taxation year of the taxpayer pre- 
ceding the initial reversionary year of the taxpayer in satisfaction of 
the principal amount of the obligation are 


(1) where the taxation year of the taxpayer in which an amount 
was paid was a Canadian currency year of the taxpayer, the 
amount (determined in Canadian currency) that was so deter- 
mined in Canadian currency in that Canadian currency year, or 


(ID) where the taxation year of the taxpayer in which an amount 
was paid was a functional currency year of the taxpayer, the 
amount determined by converting that amount (determined in 
the taxpayer’s functional currency for the functional currency 
year) to Canadian currency by using the reversionary exchange 
rate of the taxpayer for that functional currency year, and 


(ii) where the obligation was issued in Canadian currency, the amount 
(determined in Canadian currency) for which the obligation was issued, 


(a) if the particular taxation year is a Canadian currency year of the taxpayer, 
the amount that may be claimed (determined in Canadian currency) is to be 
determined, 


(i) by converting each amount (determined in the taxpayer’s functional 
currency for the particular functional currency year) of a loss incurred, 
tax credit. arising and expenditure made in or in respect of a particular 
functional currency year of the taxpayer that ends after the particular 
taxation year to Canadian currency using the currency exchange rate in 
respect of the conversion of an amount determined in.the taxpayer’s 
functional currency for the particular functional currency year into an 
amount determined in Canadian currency on the last day of that particu- 
lar functional currency year, 


(ii) as if each amount (determined in Canadian currency) of a loss in- 
curred, tax credit arising, expenditure made and deduction claimed in or 
in respect of a Canadian currency year of the taxpayer were the amount 
of that loss incurred, tax credit arising, expenditure made and deduction 
claimed in Canadian currency in or in respect of that Canadian currency 
year of the taxpayer, and 


(iii) by converting each amount (determined in the taxpayer’s functional 
currency for the particular functional currency year) claimed in or in 
respect of a particular functional currency year of the taxpayer preced- 
ing the initial reversionary year of the taxpayer (in respect of an amount 
of loss incurred, tax credit arising or expenditure made by a taxpayer in 
or in respect of a Canadian currency year) to Canadian currency using 
the currency exchange rate on the last day of the Canadian currency year 
of the taxpayer in or in respect of which the amount claimed arose in 
respect of the conversion of an amount determined in the taxpayer’s 
functional currency for the particular functional currency year to an 
amount determined in Canadian currency; and 


(b) if the particular taxation year is a functional currency year of the tax- 
payer, the amount that may be claimed (determined in the taxpayer’s func- 
tional currency for the particular taxation year) is to be determined, 


(i) by converting each amount (determined in Canadian currency) of a 
loss incurred, tax credit arising and expenditure made in or in respect of 
a particular Canadian currency year of the taxpayer that ends after the 
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particular taxation year to the taxpayer’s functional currency for the par- 
ticular taxation year using the currency exchange rate in respect of the 
conversion of an amount determined in Canadian currency into an 
amount determined in the taxpayer’s functional currency for the particu- 
lar taxation year on the last day of that particular Canadian currency 
year, 


(ii) as if each amount (determined in the taxpayer’s functional currency 
for the particular taxation year) of a loss incurred, tax credit arising, ex- 
penditure made and deduction claimed in or in respect of a functional 
currency year of the taxpayer were the amount of that loss incurred, tax 
credit arising, expenditure made and deduction claimed in the taxpayer’ s 
functional currency for the particular taxation year, and 


(iii) by converting each amount (determined in Canadian currency) 
claimed in or in respect of a particular Canadian currency year of the 
taxpayer preceding the initial functional currency year of the taxpayer 
(in respect of an amount of loss incurred, tax credit arising or expendi- 
ture made by a taxpayer in or in respect of a functional currency year of 
the taxpayer) to the taxpayer’s functional currency for the particular tax- 
ation year using the currency exchange: rate on the last day of the func- 
tional currency year of the taxpayer in or in respect of which the amount 
claimed arose in respect of the conversion of an amount determined in 
Canadian currency to an amount determined in the taxpayer’s functional 
currency for the particular taxation year. 


(11) Subsec. 88(1) wind-ups — effect on subsidiary — Subsection (12) ap- 
plies to a corporation (referred to in this subsection and subsection (12) as the 
“subsidiary”) that has been wound up into another corporation (referred to in this 
subsection as the “parent’’) if! 


(a) subsection 88(1) applied to the subsidiary and the parent in respect of the 
winding-up of the subsidiary; 


(b) the taxation year of the subsidiary (referred to in this subsection and sub- 
section (12) as the “distribution year of the subsidiary”) in which any portion 
of a property (such portion of the property referred to in this subsection as 
the “distributed property”) of the subsidiary was distributed to the parent, or 
any portion of an obligation (such portion of the obligation referred to in this 
subsection as the “assumed obligation”) of the subsidiary was assumed by 
the parent, on the winding-up of the subsidiary would, were this section read 
without reference to this subsection, be a functional currency year of the 
subsidiary; and 


(c) either 


(i) where the taxation year of the parent (referred to in this paragraph as 
the “acquisition year of the parent’) in which the subsidiary distributed 
the distributed property to the parent, or the assumed obligation of the 
subsidiary was assumed by the parent, on the winding-up of the subsidi- 
ary was a functional currency year of the parent, the functional currency 
for the acquisition year of the parent was not the functional currency of 
the subsidiary for the distribution year of the subsidiary, or 


(ii) the acquisition year of the parent was not a functional currency year 
of the parent. 


(12) Taxation year of subsidiary — Where, because of subsection (1 1), this 
subsection applies to the subsidiary, for the purposes of this section 


(a) the last taxation year of the subsidiary that ends before the beginning of 
the distribution year of the subsidiary is deemed to be the last functional 
currency year of the subsidiary; and 


(b) subsection (4) is deemed not to apply to the subsidiary for each taxation 
year of the subsidiary commencing after the end of the last functional cur- 
rency year of the subsidiary described in paragraph (a). 


(13) Amalgamations — effect on predecessor corporations — Subsection 
(14) applies to a corporation (referred to in this subsection and subsection (14) as 
the “specified predecessor”) that has merged with one or more other corporations 
to form one corporate entity (referred to in this subsection as the “new corpora- 
tion”) if 
(a) the merger was an amalgamation (within the meaning assigned by sub- 
section 87(1)); 


(b) the taxation year of the specified predecessor (referred to in this subsec- 
tion and subsection (14) as the “last taxation year of the specified predeces- 
sor”) that ended immediately before the amalgamation would, were this sec- 
tion read without reference to subsection (14), be a functional currency year 
of the specified predecessor; and 


(c) either 


(i) where the taxation year of the new corporation (referred to in this 
paragraph as the “first taxation year of the new corporation”) that began 
at the time of the amalgamation was a functional currency year of the 
new corporation, the functional currency of the new corporation for the 
first taxation year of the new corporation was not the functional cur- 
tency of the specified predecessor for the last taxation year of the speci- 
fied predecessor, or 
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(ii) the first taxation year of the new corporation was not a functional 
currency year of the new corporation. OFF 


(14) Taxation year of specified predecessor — Where, because of subsection 
(13), this subsection applies to the specified predecessor, for the purposes of this 
section 


(a) the taxation year of the specified predecessor that ends immediately 
before the beginning of the last taxation year of the specified predecessor is 
deemed to be the last functional currency year of the specified predecessor; 
and 


(b) subsection (4) is deemed not to apply to the specified predecessor corpo- 
ration for each taxation year of the specified predecessor commencing after 
the end of the last functional currency year of the specified predecessor de- 
scribed in paragraph (a). 
(15) Deemed continuation on winding-up or amalgamation — For the pur- 
pose of this section, 


(a) subject to subsection (16), where there has been a winding-up of a tax- 
payer (referred to in this subsection and subsection (16) as the “subsidiary” 
into another taxpayer (referred to in this subsection and subsection (16) as 
the “parent”) to which subsection 88(1) has applied, the parent is deemed to 
be the same corporation as and a continuation of the subsidiary; and 


(b) subject to subsection (17), where there has been an amalgamation (within 

the meaning assigned by subsection 87(1)) of two or more corporations 

(each such taxpayer referred to in this subsection and subsection (17) as a 

“predecessor”) to form one corporate entity (referred to in this subsection 

and subsection (17) as the “new corporation”) the new corporation is 

deemed to be the same corporation as and a continuation of each such prede- 
~ cessor corporation. 


(16) Exception to deemed continuation — winding-up — Where the parent 
would not, in a taxation year of the parent ending after the time the subsidiary 
was wound up, satisfy the requirements of paragraph (3)(e) because the last func- 
tional currency year of the subsidiary referred to in subsection (12) in respect of 
the winding-up is, because of paragraph (15)(a), the last functional currency year 
of the parent, paragraph (15)(a) shall not apply, for the purposes of paragraph 
(3)(e), to the parent in respect of the subsidiary if the total of all amounts each of 
which is the cost amount, at the end of the taxation year of the parent in which 
the property of the subsidiary was distributed to the parent in the course of wind- 
ing-up, to the parent of a property that was distributed to the parent on the wind- 
ing-up (or property substituted for such property) is less than 50% of the total of 
all amounts each of which is the cost amount, at the end of that taxation year, to 
the parent of a property of the parent. 


(17) Exception to deemed continuation — amalgamation — Where the new 
corporation would not, in a taxation year of the new corporation commencing on 
or after the time of the amalgamation, satisfy the requirements of paragraph 
(3)(e) because the last functional currency year of the predecessor referred to in 
subsection (14) in respect of the amalgamation is, because of paragraph (15)(b) 
the last functional currency year of the new corporation, paragraph (15)(b) shall 
not apply, for the purposes of paragraph (3)(e), to the new corporation in respect 
of the predecessor if the total of all amounts each of which is the cost amount, at 
the end of the taxation year of the new corporation that began at the time of the 
amalgamation, to the new corporation of a property that, immediately before the 
amalgamation, was a property of the predecessor (or property substituted for 
such property) is less than 50% of the total of all amounts each of which is the 
cost amount, at the end of that taxation year of the new corporation, to the new 
corporation of a property of the new corporation. 


(18) Anti-avoidance — Where, at any time, all or substantially all of the pro- 
perty (referred to in this subsection as the “transferred property”) of a business 
(referred to in this subsection as the “transferred business”) of a taxpayer has 
been disposed of by the taxpayer (referred to in this subsection as the “trans- 
feror”) and acquired, either directly or indirectly by a corporation resident in 
Canada (referred to in this subsection as the “transferee”) that, immediately after 
the acquisition, was related to the taxpayer, and a taxation year of the transferor 
beginning before that time was a functional currency year of the transferor, for 
the purposes of this section, the transferee is deemed to be the same corporation 
as and a continuation of the transferor if the total of all amounts each of which is 
the cost amount, at the end of the taxation year of the transferee in which the 
transferred business was transferred, to the transferee of a property that was a 
transferred property (or property substituted for such property) is greater than 
50%, of the total of all amounts each of which is the cost amount, at the end of 
that taxation year of the transferree, to the transferree of a property of the 
transferree. 


S. 261 added by 2007, c. 35, s. 67, the definition “Canadian tax results” in subsec. 
261(1), and subsec. (2), applicable for all taxation years; the remainder of subsec. (1), 
and subsecs. (3) to (18), applicable in respect of taxation years that begin after Decem- 
ber 13, 2007; and subsec. 261(10) applicable after December 13, 2007. 


Definitions [s. 261]: “accrual period” — 261(20)(b); “adjusted cost base” — 54, 
248(1); “amount”, “balance-due day”, “business” — 248(1); “Canada” — 255, Inter- 
pretation Act 35(1); “Canadian currency year” —261(1); “Canadian development ex- 
pense” — 66.2(5), 248(1); “Canadian exploration expense” — 66.1(6), 248(1); “Cana- 
dian oil and gas property expense” — 66,4(5), 248(1); “Canadian tax results” — 
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261(1); “capital property” — 54, 248(1); “class of shares” — 248(6); “commencement 
time” — 261(16); “corporation” — 248(1), Interpretation Act 35(1); “cumulative eligi- 
ble capital” —14(5), 248(1);. “current year’— 261(15); | “debt currency” — 
261(10)(a); “depreciable property” — 13(21), 248(1); “elected functional currency” — 
261(1); “first base year’ — 261(11)(a)Gi)(B); “fiscal period” — 249.1; “foreign affili- 
ate” — 95(1), 248(1); “foreign resource expense” — 66.21(1),.248(1); “functional cur- 
rency”, “functional currency year” — 261(1); “hypothetical gain or income” — 
261(10)(a), 261(14)(a); “hypothetical loss” — 261(10)(b), 261(14)(b); “investment cor- 
poration” — 130(3), 248(1); “later year” — 261(15); “merger transfer time” 
261(19)(a); “Minister” — 248(1); “month” — Interpretation Act 35(1); “mortgage si 
vestment corporation” — 130.1(6), 248(1); “mutual fund corporation” — 131(8), 
248(1); “new corporation” — 261(19); “paid-up capital” — 89(1), 248(1); “person” — 
248(1); “pool amount” — 261(7)(d); “pre-reversion debt”, “pre-transition debt” — 
261(1); “predecessor | corporation” — 261(19);.. “prescribed” — 248(1); “principal 
amount” — 248(1), (26); “property” — 248(1); “qualifying qurreney?: — 261(1); “re- 
cord”, “regulation” — 248(1); “related” — 251(2)-(6); “related corporation” — 
261 (20a); “relevant ‘spot rate’? — 261(1); “resident in Canada” — 250; “reversionary 
year” — 261(1); “second base year’ — 261(11)(a)(iii)(B); _ Speeitied transaction” — 
261(20); “substituted” — 248(5); “tax reporting currency” — 261(1); “taxable in- 
come’, “taxable income earned in Canada” — 248(1); “taxation year” — 249; “‘tax- 
payer” — 248(1); “transfer time”, “transferee”, “transferor” — 261(18)(a); “un- 
depreciated capital cost” — 13(21), 248(1); “United Kingdom”, “United States” — 
Interpretation Act 35(1). 


.T. Technical News: 41 (functional currency tax reporting rules); 44 (foreign cur- 
rency reporting). 


262. (1) Authority to designate stock exchange — The Min- 
ister of Finance may designate a stock exchange, or a part of a stock 
exchange, for the purposes of this Act. 


Related Provisions: 55(6) — Reorganization share deemed listed on designated 
stock exchange; 87(10) — Share deemed listed on designated stock exchange follow- 
ing amalgamation; 248(1)“designated stock exchange” — Definition applicable to en- 
tire Act; Canada-U.S. Tax Treaty:Art. XXIX-A:5(f)(ii) — Designated stock exchange 
is “recognized stock exchange” for treaty purposes. 


(2) Revocation of designation — The Minister of Finance may 
revoke the designation of a stock exchange, or a part of a stock 
exchange, designated under subsection (1). 


(3) Timing — A designation under subsection (1) or a revocation 
under subsection (2) shall specify the time at and after which it is in 
effect, which time may, for greater certainty, precede the time at 
which the designation or revocation is made. 


(4) Publication — The Minister of Finance shall cause to be pub- 
lished, by posting on the Internet website of the Department of Fi- 
nance or by any other means that the Minister of Finance considers 
appropriate, the names of those stock exchanges, or parts of stock 
exchanges, as the case may be, that are or at any time were desig- 
nated under subsection (1). 


(5) Transition — The Minister of Finance is deemed to have des- 
ignated under subsection (1) each stock exchange and each part of a 
stock exchange that was, immediately before the day on which this 
section came into force, a prescribed stock exchange, with effect on 
and after that day. 


Regulations: 3200, 3201 (prescribed stock exchanges before Dec. 14, 2007). 


History [s. 262]: S. 262 added by 2007, c. 35, s. 67, applicable after December 13, 
2007. 


Grandfathering of Various Amendments Announced on April 26, 1995: 
1998, c. 19, s. 247 reads as follows: 


247. (1) Exception to coming-into-force — Subsections 73(4), 74(5), subsec- 
tion 18(13) of the Act, as enacted by subsection 79(2) and subsections 89(1), (2) 
and (6), 94(1) and (2), 95(1); 116(3) to (5), 120(1) and 124(1) and (2) do not 
apply to the disposition of property by a person or partnership (in this subsection 
and subsection (2) referred to as the “transferor”) that occurred before 1996 


(a) to a person who was obliged on April 26, 1995 to acquire the property 
pursuant to the terms of an agreement in writing made on or before that day; 
or 


(b) in a transaction, or as part of a series of transactions, the arrangements 
for which, evidenced in writing, were substantially advanced before April 
27, 1995, other than a transaction or series a main purpose of which can 


8To be deleted; see Proposed Amendment below. 


reasonably be considered to have been to enable an Hee: person to ob- 
tain the benefit of 


@) any deduction in computing income, taxable income, taxable income 
eamed in Canada or tax payable under the Act, or 


(ii) any balance of undeducted outlays, expenses or other amounts. 


(2) Election — Notwithstanding subsection (1), subsection 18(13) of the Act, as 
enacted by subsection 79(2), and the other subsections of this Act referred to in 
subsection (1) apply to a disposition in respect of which the transferor has filed 
with the Minister of National Revenue before the end of the third month after the 
month in which this Act is assented to [i.e., before October 1998 — ed.] an elec- 
tion in writing to have those subsections apply. 


(3) Interpretation — For the purpose of subsection (1), 


(a) a person shall be considered not to be obliged to acquire property where 
the person can be excused from the obligation if there is a change to the Act 
or if there is an adverse assessment under the Act; 


(b) an “unrelated person” means, any, person who was not, or a partnership 
any member of which was not, related (otherwise than because of paragraph 
251(5)(b) of the Act) to. the transferor at the time of the disposition; and 


(c) a person is deemed to be related to a partnership of which that person is a 
majority interest partner. 


The following are the provisions of the Act affected by the indicated provisions of 
1998, c. 19: 


Amending Bill ITA Provision 

73(4) 13(21.1), (21.2) [new] 
TA(5) ; 14(12), (13) [new] 

79(2) 18(13) [amended] 

89(1) 40(2)(e) [repeal] 

89(2) 40(2)(h)(i) [amended] 
89(6) 40(3.3)-(3.6), [new] 

94(1) 53(1)(£.1), (£11) [amended] 
94(2) 53(1)(f.2) [amended] 

95(1) 54“superficial loss” [amended] 
116(3) 85(4) [repeal] 

116(4) 85(5) [amended] 

116(5) 85(5.1) [repeal] 

120(1) 93(4) [amended] 

124(1) 97(2) [amended] 


124(2) 97(3)[repeal], (3.1) [repeal] _ 
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_ CitiFinancial Mortgage East. -Conporation(CitiKinancitre, 
poration de préts hypothécaires de i Est8 5 


~ Citigroup Finance’ Canada In 
Crédit Industriel Desjardins _ 
CU Credit Inc. a 
Ford Credit Canada ined! 


GE Card Services Canada Inc/GE Services Ae, Cartes du Cane 
ada Inc.>8 


General Motors Acceptalie Competaniah! of Canal Limited 
GMAC Residential Funding of Canada, Limited 
Household Commercial. Canada Inc. | s 
Household Finance Cotporation of Canada : 
Household Finance Corporation Limited 
Household Realty Corporation Limited 

Hudson’s Bay Company Acceptance Limited 
John Deere Credit Inc./Crédit John Deere Inc. 
Merchant Retail Services Limited _ 
PACCAR Financial Ltd./Compagnie Financiére Paccar Ltée 
Paradigm Fund Inc./Le Fonds Paradigm Inc. 

Préts étudiants Atlantique Inc./Atlantic Student Loans Inc. 
Principal Fund Incorporated 

RT Mortgage-Backed Securities Limited 

RT Mortgage-Backed Securities II Limited 


State Farm Finance Corporation of Canada/Corporation de 
Crédit State Farm du Canada 


Trans Canada Credit Corporation 


Trans Canada Retail Services Company/Société de services de 
détails trans Canada 


Wells Fargo Financial:Canada Corporation 


Application: The July 16, 2010 draft legislation (Part 1 — technical), subsecs. 
156(1)+(4), will add the Schedule after s. 262, deemed to have come into force on 
December 20, 2002 so as to, on the dates set out below, list each of the following 
corporations in the schedule: 


(a) 2419726 Canada Inc., January 1, 1998 except that, in its application 


(i) after May 1999 and before April 2002, the reference in the schedule to 
that corporation is to be read as “CitiFinancial Canada, Inc./CitiFinanciére 
Canada, Inc.”’, and 
(ii) after 1997 and before June 1999, the reference in the schedule to that 
corporation is to be read as “Commercial Credit Corporation CCC Lim- 
ited/Corporation De Credit Commerciale CCC Limitée”; : 

(b) AmeriCredit Financial Services of Canada Ltd., June 30, 2001; 


(¢) Canaccord Capital Credit Corporation/Corporation de crédit Canaccord capi- 
tal, September 25, 2000; 


(d) Canaccord Financial Holdings Inc./Corporation financiére Canaccord Inc., 
January 1, 2004; 
(e) Citibank Canada Investment Funds Limited, December 31, 2001; 
(f) Citicapital Commercial Corporation/Citicapital Corporation Commerciale, 
January 1, 2000 except that, in its application after 1999 and before July 2001, 
the reference in the schedule to that corporation is to be read as “Associates 
Commercial Corporation of Canada Ltd. tes Associés, Corporation Commer- 
ciale du Canada Ltee”; 

. (g) Citi Cards Canada Inc./Cartes Citi Canada Inc., dboenas 25, 2003; 
(h) Citi Commerce Solutions of Canada Ltd., January 1, 2003; 


G) CitiFinancial Canada East Company/CitiFinanciére, corporation du Canada 
Est, December 23, 1997 except that, in its application 


(@ after April 2001 and before April 2002, the reference in the schedule to 


that corporation is to be read as “CitiFinancial Services of Canada East 
Company/CitiFinanciére, compagnie de services du Canada Est”, 

(ii) after September 26, 1999 and before May 2001, the reference in the 
schedule to that corporation is to be read as “Associates Financial Services 


S8To be deleted; see Proposed Amendment below. 


SIAIso see Proposed Amendment to the Schedule, below. 
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_ pothécaires, March 2, 1998, except that, in its application | after 
and before May 2001, the reference in the schedule to that corpc 


—@ CitiFinancial Mortgage East CoipstatidniCitPnnddiers, eho 


_. tion after 1997 and before June 11, 2003, the reference in the sc 


_ du Canada., January 1, 2002 except that, in its application after 200 before — 


Canada, January 1, 1999 except that, in its application after | 
_ January 15, 2002, the reference in the schedule to that corporation 


- détaillants national”; and 


Income Tax Act 


(k) Giiljnancial Moruéee Chien de ee extbniniod 


read as “Associates Mortgage Corporation/Les Associes, Corporati 
Hypothécaires”, 


hypothocaires de l’Est, December 23, 1997, except that, in its application 


(i) after November 2, 1999 and before May 2001, the reference in the sched- 
__ ule to that corporation is to be read as “Associates Mortgage East Corpora- 
tion/Les Associés, Corporation de Préts Hypothécaires de l'Est”, < 
_ (ii) after September 27, 1999 and before November 3, 1999, the reference in 
_ the schedule to that corporation is to be read as “Associates Mortgage East 
Corporation/Les Associés, Corporation de Financiers du Préts — , 
de PEst”, 


(iti) after February 12, 1998 and before September 28, 1999, ‘the reference in 
the schedule to that corporation is to be read as “Avco Financial Services 
Realty East Company/Compagnie Services Financiers Immobiliers Aveo: 
Est’, 
(iv) after December 29, 1997 and before February B, 1998, the reference ir in 
the schedule to that corporation is to be read as “Avco Financial Services 
Realty East Company/Services even i buntgbyitiers Aveo. Est. pie 
gnie”, and any 
(v) after December 22, 1997 and before December 30, 1997, the toes : 
the schedule to that corporation is to be read as “Avco — pein 
Realty East Company”; = 
(m) Citigroup Finance Canada Inc., January 1, 1998, except sist in Nbhaptiedet 
ule to th 
corporation is to be read as “Associates Capital Soraergom: ol) GC 
ada/Corporation de capital associés du Canada”; 
(n) Ford Credit Canada Limited, December 23, 1997 [deemed te eae ie from 
July 1, 1989 to, December 22, 1997, prescribed by a eee under para. 
181(1)(g)]; y 
(o) GE Card Services Canada Me IGE Saiaies de Cartes du Canada 
2, 2000; 
(p) GMAC Residential Funding of Canada, Limited, pee ‘ 2003: 
(q) John Deere Credit Inc./Crédit John Deere Inc., January 1, 1999; 
(r) PACCAR Financial Ltd. /Compagnie Financiére Paccar Ltée, J 
(s) Paradigm Fund Inc./Le Fonds Paradigm Inc., January 1, 2002 


(t) Préts étudiants Atlantique Inc./Atlantic Student Loans Inc., eu : 
except that, in its application after 1997 and before June 13, 7 


Inc./Acadia Student Loans Inc.”; 
(u) State Farm Finance Corporation of Canada/Corporation de C 


May 2002, the reference in the schedule to that ebrparation:d is to be read 
“VNB Financial Services Inc./Services financiers VNB, Inc”; 


(v) Trans Canada Retail Services Company/Société de services de détails 


as “National Retail Credit Services Company/Societe ce services le cre 


its piece after 1998 and before cube a eee the 
schedule x that corporation — is to os read as (Nonvest Financi 
aii : : 


Tiiulapes Amendment - — “eaneile 


Technical Notes (July 2010): For inf rmation about 
ae. to subsection ae [181¢ 1) Gnianeial institution”(g) — 


Based on these un erstandings, we are © prepare ot reco) ame 
read « as a financial Institution for the purposes of the LCT 


recommendation will be mac ae on the condition ‘that no debt oe 
debt within the meaning of subsection ao Ly) of the Act) issued by 


with the recommendation that we intend to make in this rosa Nonetheless, I hope 
that this st ent of our Postion is S helpful. 


ee that it be c prescribed as a financial 
Corporations Tax (~ 
aware, the need fo: (ditional inforition to see 
[xxx] business necessitated several exchanges of info 
leagues and [xxx] principal and my officials. Nonethele 
in oe our decision i in this case. — 


stand that el income is ae co 
revenue ee ee loans and the interest cost of i its own financing. 


ona Aly prospective basis wih an additional del. oe necessary to protect thir: 


party investors. Based on the information you have provided, we are ake to 


recommend that [xxx] be prescribed as of January 1, 2002. ee 
I cannot offer any assurance that either the Minister of Finance or Cabinet will agree 


with the recommendation that we intend to make in this regard. Nonetheless, 1 hope 


that this statement of ¢ our position is helpful. 
Yours sincerely, 


Brian Emewein, Director, Tax Lesistation Disision. Tax Coe Bratch 
Letter from Dept. of Finance, April 9, 2001: 


Since prescription must 
net, f cann t offer any assurance that either the Minister of Finance or Cabinet will - 


Schedule 


your letter dated November 13, 
scribed as a financial institution ie 
es in Part ae oF the. ile 


ihe than, long-term debt within the meaning of Vikecnes 181(1) of the Act) is- 
sued a ee is held sees an tneclated corporation lee ee a financial inseiation 


formally effected through a a regulation approved by Cai, 


recommendation that we intend ce in this reeere Nonetheless, 1 


ours sincerely, 
| Bran Emewein, J 


Ww lerstand from your letter that [xxx] continues to conduct the same business 
activities as were carried on prior to this name change, and upon which our earlier 
decision was ee to pecopmnend that ee be Aes We also understand from 


[ax Legislation D ision, Tax Policy | Branch 
f Finance, Jan. 14, 2003: 


incorporated, and to which you _ 
aph (g) of the definition of “fi- : 


may know, the proposals annov ced on December 20, 2002 to amend the Act 


provide for, among other ‘things, a fundamental change in the manner in which cor- 


porations are identified under paragraph (g) as being financial institutions. Rather — 
se corporations in a regulation, this new approach is to list them in a 
ct. It is proposed that this change be made effective after December 


22, 1997. Asa result, requests to be prescribed under this paragraph with effective 


dates after December 22, 1997 — as is the case wah your request — will be pit 
as requests to be listed in the schedule to the Act. _ LD 


It is our understanding that the principal business of Newco will be to carry out the 

i issuer pursuant to an agreement with a sister corporation, 
[xxx] will continue to be liable to the credit card company and its members as the _ 
named issuer, and cardmember agreements will remain between [xxx] and the card- 
holders. Newco will, however, own the indebtedness under such credit card accounts, 
and borrow funds from related corporations to finance its loans to cardholders. - 
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In respect of the other corporation [xxx] of [xxx] we understand that it currently — 


operates as a “private label” credit card i issuer and ean for Canadian tetailers, It . 
raises funds from related corporations. : Lo 


We alee understand that [xxx] Newco and a] wn in h canying. on their oredr card. : 
businesses, be in direct competition with banks and a“ eC aaa that are finan- / 


cial institutions for Part 1.3 purposes. 


Based on these understandings, We are prepared to recommend that fal ewes and - 
[xxx] be listed in the schedule to the Act for the purposes of paragraph (g) of the ie 
definition “financial institution” i in subsection 181(1). However, we ask that each ot. 
[xxx] and [xxx] Newco (once incorporated) provide us with a note explaining that it _ 


will advise us if the nature of the company’s business changes, so that its treatment y 


as a financial institution under paragraph (g) can be re-examined. 


T understand from your letter and conversations you have had with Ryan Hall of this 
Division that you have asked that [xxx] be listed with effect for taxation years ending _ 
after December 30, 2002, and that [xxx] Newco be listed effective as of its date of 
incorporation. As you know, the Department’s policy is to recommend listing a cor-_. 
poration on a fully prospective basis with additional time delays where necessary to 
protect third party investors. You have advised that, upon its incorporation, there will _ 
be no arm’s length holders of debt in Newco that would potentially lose entitlement 
to a Part 1.3 investment allowance if it were listed. Based on this and that [xxx] 
Newco has not yet been incorporated, we are prepared to recommend that [xxx] 
Newco be listed as of its date of incorporation. With respect to [xxx] we are prepared 
to recommend that it be listed as a financial institution effective for taxation years 
beginning after 2002, given your assurance that it has not raised any public debt. 
Both recommendations will be made on the condition that no debt (other than long- 
term debt within the meaning of subsection 181(1) of the Act) issued by either corpo- 
ration is held by an unrelated corporation (other than a financial institution within the 
meaning of that subsection) prior to December 31, 2003. 


Further, this recommendation will only be made in respect of [xxx] Newco if it is 
incorporated before December 31, 2003, following eae time any request to list this 
company will be assessed anew. 


To facilitate this request, we ask that the i incorporation date and the name of the [xxx] 
Newco be provided to us shortly after its incorporation, 


I cannot offer any assurance that the Minister of Finance will agree with the recom- 
mendations that we intend to make in this regard. Nonetheless, I trust this statement 
of our position is helpful. 


Yours sincerely, 

Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, May 16, 2003: 
Dear [xxx] 


Thank you for your letter of March 25, 2003, concerning the proposed treatment of 
[xxx] as a financial institution for the purposes of paragraph (g) of the definition 
“financial institution” in subsection 181(1) of the Income Tax Act. As you note in 
your letter, the proposed amendments to the Act released on December 20, 2002 
provide that [xxx] change in status will be effective after December 30, 2000. You 
now ask that we recommend changing the proposed measures so that [xxx] change in 
status will not be effective until after December 31, 2002. 


Our letter of June 30, 2000, which responded to your letter of June 30, 1999, indi- 
cated our intention to recommend that [xxx] be prescribed as a financial institution, 
effective for its taxation year ending December 31, 2000 and subsequent years. How- 
ever, we made our recommendation conditional upon no debt (other than long term 
debt as defined in subsection 181(1)) having been issued by [xxx] and held by an 
unrelated corporation (other than a financial institution as defined in that subsection) 
prior to June 30, 2001. 


You explain that [xxx] has not issued debt in the public market, given its understand- 
ing that doing so before actually becoming a prescribed (now listed) financial institu- 
tion would jeopardize its prescription request. As we understand it, it would seem as 
though [xxx] operated as if it would not be treated as a financial institution as of 
either December 31, 2000 or June 30, 2001. Rather, it would appear as though [xxx] 
and other members of its corporate group, have operated since December 31, 2000 as 
if [xxx] would not be treated as a financial institution until measures were adopted to 
that effect. As we understand it, certain investments made from within the group to 
[xxx] during this time would not qualify as investment allowance inclusions if the 
effective date of [xxx] change in status as currently proposed were to be adopted. As 
a result, you explain that the corporate group would incur greater tax liability under 
Part I.3 for the 2000, 2001, and 2002 taxation years than would be the case if [xxx] 
were not treated as a financial institution for these years. 


Given that these extraordinary circumstances were in part created by the delay in 
finalizing the process by which to list [xxx] as a financial institution, we consider 
that it would be appropriate to recommend the change you have requested. To that 
end, we intend to recommend that the proposed amendment to the Act be changed so 
that [xxx] will be listed effective after 2002. 


I cannot offer any assurance that either the Minister of Finance or Cabines will agree 
with the recommendation that we intend to make in this regard. Nonetheless, 2 trust 
that this statement of our position is helpful. _ 


Yours sincerely, 


Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


eee 7 
yan Hall, of the Tax Legislatio Division, dated ovember 6, 2002 co erning 


well as [xxx] 1 facsimile fo 


(the corporation). As you 


be treated as a financial institution for the purposes of ee 
“financial institution” in subsection 1811) of the 


ape its name to [xxx], ef eco May 1, 2002, and request 
Sareea be rons to reflect this sa : 


I trust that this statement of our position is help 


Yours: sincerely, oO — 
Brian Ernewein, Director, Tax Lepiciatn Division, Tax Policy: Bich | 


[Simil ar letters dated Oct. 15, 2003 and Oct. 22, 2003 to two. other ge 
ed] 


Letter from ole of ee oipeies Dec. 23, a0 
Dear [xxx] _ _ 


Thank you for your letter dated August 30, 2002, in which you request that foxx] (the 
Company) be treated as a financial institution for the purposes of paragraph (g) of the © 
definition “financial institution” in subsection 1811) of the Income Tax Act soe 
“ ‘A cy vy ce 


As you know, the proposed amendments to the Act announced in December 2002 _ 
provide for, among other things, a fundamental change in the manner in which cor- 
porations are identified under paragraph (g) as being financial institutions. Rather 
than listing these corporations in a regulation, this new approach is to list them ina 
schedule to the Act. It is proposed that this change be made effective after December’ 
22, 1997. As a result, requests to be prescribed under this paragraph with effective 
dates after December 22, 1997 — as is the case -_ Lp a ee - treated 
as requests to be listed in the schedule. J eG 


We understand that the Company carries on a nation-wide business of originating 
and acquiring residential mortgages, scrutinizing and selling mortgage loans in 1 the 
capital market, investing in and servicing a portfolio of mortgage loans and mort- 
gage-backed securities, and originating construction loans and lines of credit for. Mme. 
dium and large homebuilders. You describe the income earned from these activities — 
as falling within three categories: gains on the sale of mortgage- -backed securities or _ 
pools of mortgage loans; portfolio income derived from the spread between the 
yields on its mortgage loans, lines of credit, and securities held on its balance sheet: 
and the costs of liabilities used to fund these income sources; and fee income from 
originating mortgages and lines of credit, as well as for servicing the mortgage loans 
or securitizations. : 


You advise that the Company is in direct competition with banks and we corpora- 
tions treated as financial institutions for the purposes of Part I.3 of the Act, Lane as 
larly those corporations carrying on residential mortgage businesses. : : 


Based on the foregoing, we are prepared to recommend that the Company be li n 
the schedule. However, we ask that the Company provide us with written assurances : 
that it will advise the Department if the nature of the -Company’s business changes, : 
so that its treatment as a financial institution for these purposes may be d 


I understand from conversations your colleague, [xxx] has had with Ryan Hall of this 
Division that the Company requests that it be listed with effect for the 2 
subsequent taxation years. The Department’s policy is to recommend listing 
ration on a fully prospective basis with additional time delays where necesse 
probe third party investors. [xxx] has advised that there are no currer : 
arm’s length holders of debt in the Company that would potentially lo: ’ 
to a Part 13 investment allowance if it were listed, Based on this, and the date of your 
request, we are prepared to recommend that the Company be listed with effect as 
requested. However, this recommendation will be made provided no debt issue 
the Company (other than long-term debt within the meaning of subsection 181(1)) is” 
held by any unrelated corporation (other than a financial institution Mh the wort os 
ing of that subsection) prior to July 2004. ; 


I cannot offer any assurance that the Minister of Finance will agree with the recom- 
mendations that we intend to make in this reer: Nonetheless, I trust this statement 
of our position is helpful. ; 


Yours sincerely 

Brian Emewein, Director, Tax Legislation — Tax Policy Branch iS 
Letter from Dept. of naa April 27, 2004: 
Dear [xxx] 


Thank you for your letter of June 25, 2003, in which you fant that two compa 
nies — both of which are not yet incorporated, and to which you refer as [xxx] and 
[xxx] — be listed as financial institutions under paragraph (g) of nes Boca ule insti- 
tution” definition in subsection 181(1) of the Income Tax Act. — 0 
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Schedule 


change in the manner in whi ‘corporations a are identified unde, 
es financial institutions. Rather than isti 


anohe other ae a fundamental 
_ corporations are identified under paragraph (g) as 
than listing these corporations in a regulation, this 
ppre schedule to the Act. It is proposed that this change 
be made centive after Dece ber 22, 1997. As a result, requests to be treated as _ 
financial instit aragraph with effective dates after December 22, 


‘until at least July 2004. Piemieshe ‘A word | in tu ne 
eal with which pasa A would form another partnership Crenny B’). 


x . and that these opera: are 
by borrowings from a a resident corporation that is a financial institu-- 
purposes. We also understand that [xxx] in Nail ag on its Panes. 

ly with ote financial institutions. : 


| 181(1). ‘However, we a that Dott pov us with written 
it ee advise he Lian if the nature of its business oS so 


would potentially lose entitlement to a Part L 3 investment allowance upon ae be- | 
ing listed. ed on this, we are prepared to recommend that [xxx] be listed effective - 
for the 2 subsequent taxation years. This recommendation will be made pro- 
vided no debt (other than long-term debt, as defined for Part 1.3 purposes) issued by 
[xxx] is held by an unrelated corporation (other than a fina ial in: He, as defined 
for Part 13 purposes) prior to 2005. 


iy cannot offer any assurance that the Minister of Finance will agree , with thet recom- 
mendations that we intend to make in this regard, Noe less, I trust this statement 
of our position ishelpful . 


‘Yours sincerely, . y) 
it would b be appropriate Brian Emewein, Director, Tax Lenstune Division. Tax Policy Branch 
A and B gg ts Ok et Letter from Bert of bey, May 23, 2007: 


Thank yd) Tor your letter oF April 24, 2007 rendine the amalgamation of Ford 
Credit Canada ~~ (FCCL) and its arene. Ford Credit Canada Leasing 


vhether held directly or 
n jal institution, so that _ 


(PR US), which took place on i anuary 1, 2007. We understand that, prior to amal- / 
ion, FCCL was in the financing business and it was a prescribed financial insti- 
purposes of para, raph 181(1(g) of the Income Tax Act. You wae 


this and the fact that fey have not yet been i i 
mend that [xxx] be listed as of their date of 
will be made provided no del 
purposes) issued by either corporation is h 
a oat one as s defined fo 


ned subsidiary ae some - pominal assets, such as office fenton 


am prepared to recommend that the successor corporation, 
n the list of prescribed financial institutions, We ask FCCL II to 
advise us, however, should the nature of its business change, so that its status pursu- 
ant to subsection 181(1)(g) can be re-examined at that time. — 


I cannot offer any assurance that either the Minister of Finance or Cabinet will agree 
with the recommendation that we intend to make in this regard. Nonetheless, I hope 
that oe statement of our _— is ae 


To facilitate this request, we ask that the incorporation dates and h names of the corpo. 
rations be provided to us shortly aft i : 


I cannot offer any assurance that the Minister of Fina urs: 1 
mendations that we intend to make in this more Eo ees, I trust this statement | Gord Lalon de “AlDirect 
of our position is helpful. j — — 


. Tax Legislation Division, Tax Policy Branch 
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INCOME TAX APPLICATION RULES , 


REVISED STATUTES OF CANADA. 1985;:CHAPTER:2.(5TH SUPPLEMENT), AS AMENDED BY 1994, ce. Ay 245 1995, cc. 
3, 21; 1997, ¢. 20; 1998, c, 19:.2001, c. 17; 2005, "c.'"30; '2007, en Ad; 


7. Short title — This Act may be cited as the Income Tax Applica- 
tion Rules. Owe SE 


PART | — INCOME TAX APPLICATION 
RULES, 1971 


Interpretation 


8. Definitions — In this Act, 


“amended Act” means, according to the context in which that ex- 
pression appears, 


(a) the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as amended by section 1 of chapter 63 of the Stat- 
utes of Canada, 1970-71-72, and by any subsequent Act, and 


(b) the Income Tax Act; as amended from time to time; 


“former Act” means the Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952,\as it was before being amended by 
section 1 of chapter 63 of the Statutes of Canada, 1970-71-72. 


Definitions [ITAR 8]: “Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952” — ITAR 69. 


Application of 1970-71-72, c. 63, s. 1. 


9. Application of 1970-71-72, c. 63, s. 1— Subject to the 
amended Act and this Act, section 1 of chapter 63 of the Statutes of 
Canada, 1970-71-72, applies to the 1972 and subsequent taxation 
years. , 

Related Provisions: ITAR 65.1 — Part XV of amended Act. 


Definitions [ITAR 9]: “amended Act” — ITAR 8; “taxation year” — ITA 249. 
9:1 [Repealed under former Act] 
Application of Part XIII of Amended Act 


10. (1)-(3) [Repealed under former Act] 


(4) Application of Part. XIIl of amended Act— Where an 
amount is paid or credited by a person resident in Canada to a non- 
resident person 


(a) who is resident in a prescribed country, and 


(b) with whom the person resident in Canada was dealing at 
arm’s length, 


as; on account or in lieu of payment of or in satisfaction of, interest 
payable on any bond, debenture, mortgage, note or similar obliga- 
tion issued before 1976 by the person resident in Canada to the non- 
resident person, for the purposes of computing the tax under Part 
XIII of the amended Act payable by’ the non-resident person on the 
amount, the reference in subsection 212(1) of that Act to “25%” 
shall be read as a reference to “15%”. 


Regulations: 1600 (prescribed country). 


(5) [Repealed] 


History: Subsec. 10(5) repealed by 2007, c. 35, s. 69, applicable after 2007. It for- 
merly read: 


(5) Certificates of exemption — Any certificate of exemption issued by the 
Minister under subsection 106(9) of the former Act that was in force'on Decem-' 


ber 31, 1971 shall, for the purposes of subparagraph 212(1)(b)(iv) of the 
amended Act, : 


(a) be deemed to have been issued under subsection 212(14) of the amended 
Act; and 


(b) be deemed 


(i) in respect of interest payable on any bond, debenture or similar obli- 
gation acquired on or before December 31, 1971 by the person to whom 
the certificate was issued, to have been in force on January 1, 1972 and 
thereafter without interruption, 


except that if the person to whom the certificate was issued has ceased at any 
time after 1971 to. be exempt, under the laws of the country of which the 
person is a resident, from the: payment of income tax to the government of 
that country, the certificate ceases to be in force 


(iii) in respect of interest described in subparagraph (i), on the day: on 
which the person first so ceased to be exempt. 


(6) Limitation on non-resident’s tax rate — Notwithstanding 
any provision of the amended Act, where an agreement or conven- 
tion between the Government of Canada and the government of any 
other country that has the force of law in, Canada provides, that 
where an amount is paid or credited, or deemed to be paid or 
credited, to a resident of that other country the rate of tax imposed 
thereon shall not exceed a specified rate, 


(a) any reference in Part XIII of the amended Act to a rate in 
excess of the specified rate shall, in respect of such an amount, 
be read as a reference to the specified rate; and 


(b) except where the amount can reasonably be attributed toa 
business carried on by that person in Canada, that person shall, 
for the purpose of the agreement or convention in respect of the 
amount, be deemed not to have a permanent establishment. in 
Canada. 
Definitions [ITAR 10]: “amended Act’ —ITAR 8; “amount”, “business” — ITA 
248(1); “Canada” —ITA 255, Interpretation Act. 35(1);, “former. Act’ — ITAR~8; 
“Minister”, “non-resident”, “person”, “prescribed” — ITA 248(1); “resident”, “resident 
in Canada” —ITA 250. 


11. [Repealed under former Act] 
References and Continuation of Provisions 


12. Definitions — In this section and sections 13 to 18, 


“enactment” has the meaning assigned by section 2 of the Inter- 
pretation Act; 


“new law’ — [Not included in RSC, 1985] 


“old law” means the Income War Tax Act, The 1948 Income Tax 
Act, and the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, as amended from time to time otherwise than by sec- 
tion 1 of chapter 63 of the Statutes of Canada, 1970-71-72, or any 
subsequent Act; 


“The 1948 Income Tax Act’; means The Income Tax Act, chapter 
52 of the Statutes of Canada, 1948, together with all Acts passed in 
amendment thereof. 


Definitions [ITAR 12]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952” — ITAR 69. 


13. (1) References relating to same subject-matter — Sub- 
ject to this Act’and unless the context otherwise requires, a refer- 
ence in ahy enactment to a particular Part or provision of the 
amended Act shall be construed, as regards any transaction, matter 
or thing to which the’ old ‘law applied, to include a reference to the 
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ITAR 
S. 13(1) 


Part or provision, if any, of the old law relating to, or that may rea- 
sonably be regarded as relating to, the same subject-matter. 


Definitions [ITAR 13]: “amended Act” — ITAR 8: “enactment”, “old law” —ITAR 
2. 


14. Part IV of former Act — Part IV of the former Act is contin- 
ued in force but does not apply in respect of gifts made after 1971. 


Definitions [ITAR 14]: “former Act” —ITAR 8. 


15. Part VIII of former Act — Part VIII of the former Act is con- 
tinued in force but as though the references in that Part that, accord- 
ing to the context in which they appear, are references to or to pro- 
visions of the Income Tax Act were read as references to or to 
provisions of the Income Tax Act, chapter 148 of the Revised Stat- 
utes of Canada, 1952, as amended from time to time otherwise than 
by section | of chapter 63 of the Statutes of Canada, 1970-71-72, or 
any subsequent Act. 

1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


Definitions [ITAR 15]: “former Act” —ITAR 8: “Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952” —-ITAR 69. 


16. Construction of certain references — In any enactment, a 
reference by number to any provision of the Income Tax Act that, 
according to the context in which the reference appears, is a refer- 
ence to 


(a) a provision of Part IV of the former Act, 
(b) a provision of Part VIII of the former Act, or 


(c) a provision of the amended Act having the same number as a 
provision described in paragraph (a) or (b), 
shall, for greater certainty, be read as a reference to the provision 
described in paragraph (a), (b) or (c), as the case may be, and not to 
any other provision of the Income Tax Act or the Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952, having the 
same number. 
Definitions [ITAR 16]: “amended Act” —ITAR 8; “enactment” —ITAR 12; “for- 
mer Act” — ITAR 8; “Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952” —ITAR 69. 
1.T. Application Rules: 69 (meaning of “chapter 148 of ...”). 


17. (1) Income War Tax Act, s. 8 — A taxpayer may deduct 
from the tax otherwise payable under Part I of the amended Act for 
a taxation year such amount as would, if the Income War Tax Act 
applied to the taxation year, be deductible from tax because of sub- 
sections 8(6), (7) and (7A) of the Income War Tax Act. 


(2) S.C. 1947, c. 63, s. 16 — There may be deducted in comput- 
ing income for a taxation year under Part I of the amended Act an 
amount that would be deductible under section 16 of chapter 63 of 
the Statutes of Canada, 1947, from income as defined by the Jn- 
come War Tax Act if that Act applied to the taxation year. 


(3) Idem — There may be deducted from the tax for a taxation year 
otherwise payable under Part I of the amended Act an amount that 
would be deductible under section 16 of chapter 63 of the Statutes 
of Canada, 1947, from the total of taxes payable under the Income 
War Tax Act and The Excess Profits Tax Act, 1940, if those Acts 
applied to the taxation year. 


(4) Retrospection — Where there is a reference in the amended 
Act to any act, matter or thing done or existing before a taxation 
year, it shall be deemed to include a reference to the act, matter or 
thing, even though it was done or existing before the commence- 
ment of that Act. 


(5) Amount not previously included as income — Where, 
on the application of a method adopted by a taxpayer for computing 
income from a business, other than a business that-is a profession, 
or farm or property for a taxation year to which the amended Act 
applies, an amount received in. the year would not be included in 
computing the taxpayer’s income for the year because on the appli- 
cation of that method it would have been included in computing the 
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taxpayer’s income for the purposes of the Income Tax Act or the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, for a preceding taxation year in respect of which it was re- 
ceivable, if the amount was not included in computing the income 
for the preceding year, it shall be included in computing the income 
for the year in which it was received. 


I.T. Application Rules: 69 (meaning of “chapter 148 of 2D) 


(6) S.C. 1949 (2nd S.), c. 25, s. 53 — There may be deducted in 
computing income for a taxation year under Part I of the amended 
Act an amount that would be deductible under section 53 of chapter 
25 of the Statutes of Canada, 1949 (Second Session), in computing 
income under The 1948. Income Tax Act if that Act applied to the 
taxation year. 


(7) ldem — There may be deducted from the tax for a taxation year 
otherwise payable under Part I of the amended Act an amount that 
would be deductible under section 53 of chapter 25 of the Statutes 
of Canada, 1949 (Second Session) from the tax payable under Part I 
of The 1948 Income Tax Act if that Act applied to the taxation year. 


(8) Registered pension plan — A reference in the amended Act 
to a registered pension plan shall, in respect of a period while the 
plan was an approved superannuation or pension fund or plan, be 
construed as a reference to that approved superannuation or pension 
fund or plan. 

Definitions [ITAR 17]: “amended Act” —ITAR 8: “amount”, “business” — ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “commencement” — Interpre- 
tation Act 35(1); “Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952” —ITAR 69; “property”, “registered pension plan” —ITA 248(1); “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1); “The 1948 Income Tax Act” —ITAR 
12. 


18. (1) General depreciation provisions — Where the capital 
cost to.a taxpayer of any depreciable property that was acquired by 
him before 1972 was required by any provision of the old law to be 
determined for the purpose of computing the amount of any deduc- 
tion under any such provision in respect of that property, or would 
have been required by any provision of the old law to be determined 
for that purpose if any deduction under any such provision had been 
claimed by the taxpayer in respect of that property, the amount of 
the capital cost so required to be determined or that would have 
been so required to be determined, as the case may be, shall be 
deemed, for all purposes of the amended Act, to be the capital cost 
to the taxpayer of that property. 


(2) Idem — Where a taxpayer has acquired depreciable property 
before the beginning of the 1949 taxation year, for the purposes of 
section 13 of the amended Act and any regulations made. under par- 
agraph 20(1)(a) of that Act an amount equal to the total of 


(a) all deductions allowed in computing the taxpayer’s income 
for the purpose of the Income War Tax Act as “special deprecia- 
tion”, “extra depreciation” or allowances in lieu of depreciation 
for property the taxpayer had at the beginning of the 1949 taxa- 
tion year (except deductions allowed under subparagraph 


6(1)(n)(ii) of that Act), and 

(b) '/ of all amounts allowed to the taxpayer under subparagraph 
6(1)(n)(ii) of that Act for property that the taxpayer had at the 
beginning of the 1949 taxation year, 


shall be deemed to have been allowed to the taxpayer under regula- 
tions made under paragraph 20( 1)(a) of the amended Act in com- 
puting income for a taxation year before the 1949 taxation year. 


(3) Provisoes not applicable — The second and third provisoes 
to paragraph 6(1)(n) of the Income War Tax Act do not apply to 
sales made after the beginning of the 1949 taxation year. 


(4) Reference to depreciation — Reference in this section to 
depreciation shall be deemed to include a reference to allowances in 
respect of depreciable property of a taxpayer made under paragraph 
5(1)(a) of the Income War Tax Act. 


(5) Deduction deemed depreciation — An amount. deducted 
under paragraph 5(1)(u) of the Income War Tax Act in respect of 
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amounts of a capital nature shall, for the purpose of this section, be 
deemed to be depreciation taken into account in ascertaining the 
taxpayer’s income for the purpose of that Act or inascertaining the 
taxpayer’s loss for the taxation year for which it was deducted. 


Definitions [ITAR 18]: “amended Act” — ITAR 8; “amount” —ITA 248(1); “depre- 
ciable property” —ITA 13(21), 248(1);, “depreciation” —ITAR 18(4), (5); “old 
law” —ITAR 12; “property? —ITA 248(1); “taxation year’? —ITA 249; “tax- 
payer” —ITA 248(1). 


Special Transitional Rules 


19. (1). Income maintenance payments — Notwithstanding 
section 9, paragraph 6(1)(f) of the amended, Act does not apply in 
respect of amounts received by a taxpayer in a taxation year that 
were payable to the taxpayer in respect of the loss, in consequence 
of an event occurring before 1974, of all or any part of the tax- 
payer’s income from an office or employment, under a plan, de- 
scribed in that paragraph, that was established before June 19, 1971. 


(2) Effect of certain changes. made in plan established 
before June 19, 1971 — For the purposes of this section, a plan 
described in paragraph 6(1)(f) of the amended Act that was in exis- 
tence before June 19, 1971 does not cease to be a plan established 
before that date solely because of changes made therein on or after 
that date for the purpose. of ensuring that the plan qualifies as one 
entitling the employer of persons covered under the plan to a reduc- 
tion, as provided for by subsection 50(2) of the Unemployment In- 
surance Act, in the amount of the employer’s premium payable 
under that Act in respect of insured persons covered under the plan. 


Interpretation Bulletins: IT-54: Wage loss replacement plans (archived); IT-85R2: 
Health and welfare trusts for employees; IT-428: Wage loss replacement plans. 
Definitions [ITAR 19]: “amended Act” — ITAR 8; “amount”, “employer”, “employ- 
ment”, “office”, “person” — ITA 248(1); “plan” — ITA 6(1)(f), ITAR 19(2); “taxation 
year” ITA 249; “taxpayer” — ITA 248(1). 


20. (1) Depreciable property — Where the capital cost to a tax- 
payer of any depreciable property acquired by the taxpayer before 
1972 and owned by the taxpayer without interruption from Decem- 
ber 31, 1971 until such time after 1971 as the taxpayer disposed of 
itis less than the fair market value of the property on valuation day 
and less: than ‘the proceeds of :disposition thereof otherwise 
determined, 


(a) for the purposes of section 13 of the amended Act, subdivi- 
sion c of Division B of Part I of that Act and any regulations 
made under paragraph 20(1)(a) of that Act, the taxpayer’s pro- 
ceeds of disposition of the property shall be deemed to be an 
amount equal to the total of its capital cost to the taxpayer and 
the amount, if any, by which the proceeds of disposition thereof 
otherwise determined exceed the fair market value, of the pro- 
perty on valuation day; 


(b) where the property has, by one ‘or more’ transactions or 
events (other than the death of a taxpayer to-which subsection 
70(5).of the amended Act applies) between persons not dealing 
at arm’s length, become vested in another taxpayer 


(i) for the purposes of the amended Act (other than, where 
paragraph 13(7)(e) of that Act applies in determining the 
capital cost to that other taxpayer of the property, for the pur- 
poses of paragraphs 8(1)(j) and (p) and sections 13 and 20 of 
that Act), that other taxpayer shall be deemed to have ac- 
quired the property at a capital cost equal to the proceeds 
deemed to have been received for the property by the person 
from whom that other taxpayer acquired the property, and 


(ii) for the purposes of this subsection, that other taxpayer 
shall be deemed to have acquired the property before 1972 at 
a capital cost equal ‘to the capital cost of ‘the property to the 
taxpayer who actually owned the property at the end of 1971, 
and to have owned it without interruption from December 31, 
1971 until such time after 1971 as that other taxpayer dis- 
posed of it; and 
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(c) where the disposition occurred because of an election under 
subsection 110.6(19) of the amended Act, 


(i) for the purposes of that Act (other than paragraphs 8(1)() 
and (p) and sections 13 and 20 of that Act), the taxpayer is 
deemed to have reacquired the property at a capital cost 
equal to 


(A) where the amount designated in respect of the pro- 
perty in the election did not exceed 110% of the fair mar- 
ket value of the property at the end of February 22, 1994, 
the taxpayer’s proceeds. of disposition determined under 
paragraph (a) in respect of the disposition of the property 
that immediately preceded the reacquisition minus the 
amount, if any, by which the amount designated in re- 
spect of the property in the election exceeded that: fair 
market value, and 


(B) in any other case, the amount otherwise determined 
under subsection :110.6(19) of that Act to be the cost to 
the taxpayer of the property immediately after the reac- 
quisition referred to in that subsection minus the amount 
by which the fair market value of the property on valua- 
tion day exceeded the capital cost of the property at the 
time it was last acquired before 1972, and 


(ii) for the purposes of this subsection, the taxpayer’s capital 
cost of the property after the reacquisition shall be deemed to 
be equal to the taxpayer’s capital cost of the property before 
the reacquisition and the taxpayer shall be considered to have 
owned the property without interruption from December 31, 
1971 until such time after February 22, 1994 as the taxpayer 
disposes of it. 

Related Provisions: ITAR 20(1.1)—Rollover to, spouse, spouse trust or child; 

ITAR 20(1.2) — Other rollovers; ITA 257 — Formulas cannot calculate to less than 

zero [rule does not apply explicitly to the ITARs]. 

History: The portion of para, 20(1)(c) before subpara. (ii) amended by 1998, c, 19,,s. 

248, applicable to 1994 er seg. The portion formerly read: 


(c) where the taxpayer-is deemed by subsection 110.6(19) of the amended Act to 
have reacquired the property, 
(i) for the purposes of that Act (other than, where paragraph, 13(7)(e) of that 
Act applies in determining the capital cost to the taxpayer of the property, 
for the purposes of paragraphs 8(1)(j) and (p) and sections 13 and 20 of that 
Act), the taxpayer shall be deemed to have reacquired the property at a capi- 
tal cost equal to the taxpayer’s proceeds of disposition of the property deter- 
mined under paragraph (a) in respect of the disposition that immediately pre- 
ceded the reacquisition,. and. 
Subpara. 20(1)(b)(i) amended by 1995, c. 3, subsec. 56(1), applicable to acquisitions of 
property that occur after May 22, 1985, Subpara. (i) formerly read: 
(i) for the purposes of section 13 of the amended Act, subdivision c of Division, 
B of Part I of that Act and any regulations made under paragraph 20(1)(a) of that 
Act, that other taxpayer shall be deemed to have acquired the property at a capi- 
tal cost equal to the proceeds deemed to have been received for the property by 
the person from whom that other taxpayer acquired the property, and 


Para. 20(1)(c) added by 1995, c. 3, subsec. 56(2), applicable to 1994 et seq: 


Selected Cases [subsec. 20(1)]: Fletcher Challenge Canada Ltd. vy. R., (2000] 3 
C.T.C, 281 (FCA); leave to appeal to SCC refused (March 29, 2001), File 28172 (SCC) 
(No “disposition” where license agreements expired). 


Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 
directly or through trusts; IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-220R2: CCA — proceeds of disposition of depreciable property; 
IT-268R4: Inter vivos transfer of farm property to child; IT-432R2: Benefits conferred 
on shareholders; IT-488R2: Winding-up of 90%-owned taxable Canadian corporations 
(archived). 


(1.1) Where depreciable property disposed of to spouse, 
common-law partner, trust or child — Subsection (1) does not 
apply in any case where 


_ (a) subsection 70(6) or 73(1) of the amended Act applies in re- 
spect of the disposition by a taxpayer of any depreciable. pro- 
perty of a prescribed class to the spouse, common-law partner, 
trust or transferee, as the case may be, referred to. therein, and 


(b) subsection 70(9) of the amended Act applies in respect of the 
disposition by a taxpayer of any depreciable property of a pre- 
scribed class to a child referred to therein, 
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except that where the spouse, common-law partner, trust, transferee 
or child, as the case may be, subsequently disposes of the property 
at any time, subsection (1) applies as if the spouse, common-law 
partner, trust, transferee or child, as the case may be, had acquired 
the property before 1972 and owned it without interruption from 
December 31, 1971 until that time. 
History: Subsec. 20(1.1) amended by 2000, c. 12, s. 147, to replace “spouse” with 
“spouse, common-law partner”, applicable to 2001 et seq., in force July 31, 2000, sub- 
ject to subsec. 147(3) of 2000, c. 12, which provides: 
(3) Where a taxpayer and a person have jointly elected pursuant to section 144 of 
this Act [reproduced in the History note to 248(1)“common-law partner” — ed.] 
in respect of the 1998, 1999 or 2000 taxation years, [this amendment] applies to 
the taxpayer and the person in respect of the applicable taxation year and subse- 
quent taxation years. 
Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 
directly or through trusts; IT-217R: Depreciable property owned on December 31, 
1971 (archived). 


(1.11) Extended meaning of “child” — For the purposes of 
subsection (1.1), “child” of a taxpayer includes 


(a) a child of the taxpayer’s child; 
(b) a child of the taxpayer’s child’s child; and 


(c) a person who, at any time before attaining the age of 21 
years, was wholly dependent on the taxpayer for support and of 
whom the taxpayer had, at that time, in law or in fact, the cus- 
tody and control. 


Related Provisions: ITA 70(10) — Extended meaning of “child”. 


(1.2) Other transfers of depreciable property — Where, be- 
cause of a transaction or an event in respect of which any of subsec- 
tions 70(5), 85(1), (2) and (3), 87(2), section 88, subsections 97(2), 
98(3) and (5) and 107(2) of the amended Act applies, a taxpayer has 
at any particular time after 1971 acquired any depreciable property 
of a prescribed class from a person who acquired the property 
before 1972 and owned it without interruption from December 31, 
1971 until the particular time, for the purposes of subsection (1) the 
taxpayer shall be deemed to have acquired the property before 1972 
and to have owned it without interruption from December 31, 1971 
until such time after 1971 as the taxpayer disposed of it. 
Interpretation Bulletins: IT-209R: Inter vivos gifts of capital property to individuals 
directly or through trusts; IT-217R: Depreciable property owned on December 31, 
1971 (archived); IT-488R2: Winding-up of 90%-owned taxable Canadian corporation 
(archived). 


(1.3) Transfers before 1972 not at arm’s length — Without 
restricting the generality of section 18, where any depreciable pro- 
perty has been transferred before 1972 in circumstances such that 
subsection 20(4) of the former Act would, if that provision applied 
to transfers of property made in the 1972 taxation year, apply, para- 
graph 69(1)(b) of the amended Act does not apply to the transfer 
and subsection 20(4) of the former Act applies thereto. 


(1.4) Depreciable property received as dividend in kind — 
The capital cost to a taxpayer, as of any particular time after 1971, 
of any depreciable property (other than depreciable property re- 
ferred to in subsection (1.3) or deemed by subparagraph (1)(b)(ii) to 
have been acquired by the taxpayer before 1972) acquired by the 
taxpayer before 1972 as, on account of, in lieu of payment of or in 
satisfaction of, a dividend payable in kind (other than a stock divi- 
dend) in respect of a share owned by the taxpayer of the capital 
stock of a corporation, shall be deemed to be the fair market value 
of that property at the time the property was so received. 


(2) Recapture of capital cost allowances — In determining a 
taxpayer’s income for a taxation year from farming or fishing, sub- 
section 13(1) of the amended Act does not apply in respect of the 
disposition by the taxpayer of property acquired by the taxpayer 
before 1972 unless the taxpayer has elected to make a deduction for 
that or a preceding taxation year, in respect of the capital cost of 
property acquired by the taxpayer before 1972, under regulations 
made under paragraph 20(1)(a) of that Act other than a regulation 
providing solely for an allowance for computing income from farm- 
ing or fishing. 


Income Tax Application Rules 


(3) Depreciable property of partnership of prescribed 
class — For the purposes of the amended Act, where a partnership 
had, on December 31, 1971, partnership property that was deprecia- 
ble property of a prescribed class, Ie 


(a) the capital cost to the partnership of each property of that 
class shall be deemed to be an amount determined as follows: 


(i) determine, for each person who, by reason of having been, 
a member of the partnership on the later of June 18, 1971 and 
the day the partnership was created, and thereafter without 
interruption until December 31, 1971, can reasonably be re- 
garded as having had an interest in the property of that class 
on December 31, 1971, the person’s acquisition cost in re- 
spect of property of that class, 


(ii) determine, for each such person, the amount that is that 
proportion of the person’s acquisition cost in respect of pro- 
perty of that class that 100% is of the person’s percentage in 
respect of property of that class, 


(iii) select the amount determined under subparagraph (ii) for 
a person described therein that is not greater than any amount 
so determined for any other such person, 


(iv) determine that proportion of the amount selected under 
subparagraph (iii) (in this subsection referred to as the “capi- 
tal cost of that class”) that the fair market value on December 
31, 1971 of that property is of the fair market value on that 
day of all property of that class, 


and the amount determined under subparagraph (iv) is the capi- 
tal cost to the partnership of that property; 


(b) for the purposes of sections 13 and 20 of the amended Act 
and any regulations made under paragraph 20(1)(a) of that Act, 
the undepreciated capital cost to the partnership of. property of 
that class as of any time after 1971 shall be computed as though 
the amount, if any, by which the capital cost of that class to the 
partnership exceeds the undepreciated cost to the partnership of 
that class had been allowed to the partnership in respect of pro- 
perty of that class under regulations made under paragraph 
20(1)(a) of the amended Act in computing income for taxation 
years before that time; 


(c) in computing the income for the 1972 and subsequent taxa- 
tion years of each person who was a member of the partnership 
on June 18, 1971 and thereafter without interruption until ‘De- 
cember 31, 1971, there may be deducted such amount as the per- 
son claims for the year, not exceeding the amount, if any, by 
which the total of 


(i) the lesser of 


(A) the amount, if any, by which the amount that was the 
capital cost to the person of all property of that class ex- 
ceeds the percentage, equal to the person’s percentage in 
respect of property of that class, of the capital cost of that 
class to the partnership, and 


(B) the amount that was the undepreciated capital cost to 
the person of property of that class as of December 3% 
1971, and 


(ii) the amount, if any, by which 


(A) the undepreciated capital cost to the person of pro- 
perty of that class as of December 31, 1971, less the 
amount, if any, determined under subparagraph (i) in re- 
spect of property of that class, 


exceeds 


(B) the percentage, equal to the person’s percentage in re- 
spect of property of that class, of the undepreciated cost 
to the partnership of that class, 


exceeds the total of all amounts deducted under this paragraph in 
computing the person’s income for preceding. taxation years; 
and, for the purposes. of section 3 of the amended Act, the 
amount so claimed shall be deemed to be a deduction permitted 
by subdivision e of Division B of Part I of that Act; and 
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(d) notwithstanding paragraph (c), a person who became a mem- 

ber of the partnership after June 18, 1971 and who was a mem- 
ber of the partnership thereafter without interruption until De- 
cember 31, 1971 shall-be deemed to be a person described in 
paragraph (c) and the amount that may be claimed thereunder as 
a deduction in computing the person’s income for any taxation 
year shall not exceed 10% of the total of the amounts deter- 
mined under subparagraphs (c)(i) and (ii). 


(4) Definitions — In subsection (3), 


“acquisition cost” of a person who was a member of a partnership 
on December 31, 1971 in respect of depreciable property of a pre- 
scribed class that was partnership property of the partnership.on De- 
cember 31, 1971 means the total of the undepreciated capital cost to 
that person of property of that class as of December 31,,1971,and 
the total depreciation allowed to the person before 1972 in respect 
of property of that class; 


“percentage” of a member of a partnership in respect of any depre- 
ciable property of a prescribed class that was partnership property 
of the partnership, on December 31, 1971 means the interest of the 
member of the partnership in property of that class, expressed as a 
percentage of the total of the interests of all members of the partner- 
ship in property of that class on that day; 


“undepreciated cost to the partnership” of any class of deprecia- 
ble property means an amount determined as follows: 


(a) determine, for each person who, because of having been a 
member of the partnership on the later of June 18, 1971 and the 
day the partnership was created, and thereafter without interrup- 
tion until December 31, 1971, can reasonably be regarded as 
having had an interest in property of that class on December 31, 
1971, the amount, if any, by which the undepreciated capital 
cost to the person of property of that class as of December 31, 
1971 exceeds the amount, if any, determined under subpara- 
graph (3)(c)(i) for the person in respect of property of that class, 


(b) determine, for each such person, the amount that is that pro- 
portion of the amount determined under paragraph (a) that 100% 
is of the person’s percentage in respect of property of that class, 
and 


(c) select the amount determined under paragraph (b) for a per- 
son described therein that is not greater than any amount so de- 
termined for any other such person, 


and the amount selected under paragraph (c) is the undepreciated 
cost to the partnership of that class. sige 


(5) Other depreciable property of partnership — For the 
purposes of the amended Act, where a partnership had, on Decem- 
ber 31, 1971, any particular partnership property that was deprecia- 
ble property other than depreciable property ofa prescribed class, 


(a) the cost to the partnership of the particular property shall be 
deemed to be ‘the amount that would be determined under para- 
graph (3)(a) to be the capital cost thereof if 


(i) the particular property constituted a prescribed class of 
property, and 


(ii) the acquisition cost of each person described therein in 
respect of the particular property were its actual cost to the 
person or the amount at which the person was deemed by 
subsection 20(6) of the former Act to have acquired it, as the 
case may be; 


(b) for the purposes of sections 13 and 20 of the amended. Act 
and any regulations made under paragraph 20(1)(a). of that. Act, 
the undepreciated capital cost of property of any class as of any 
particular time after 1971 shall be computed as if the amount, if 
any, by which 


(i) the amount determined under paragraph (a) to have been 
the cost to the partnership of the particular property, 


ITAR 
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exceeds 


(ii) the amount that would be determined under the definition 
“undepreciated cost to the partnership” in subsection (4) to 
be the undepreciated cost to the partnership of any class of 
depreciable property comprising the particular property if 


(A) paragraph (a) of that definition were read without ref- 
erence to the words “the later of June 18, 1971 and the 
day the partnership was created, and thereafter without in- 
terruption until”, 


(B) the amount determined under subparagraph (3)(c)() 
for any person in respect of that class were nil, and 


(C) the undepreciated capital. cost, to each person de- 
scribed in the definition “acquisition cost” in subsection 
(4) of the particular property as of December 31, 1971 
were the amount, if any, by which the amount assumed by 
subparagraph (a)(ii) to have been the acquisition cost of 
the person in respect of the property exceeds the total of 
all amounts allowed to the person in respect of the pro- 
perty under regulations made under paragraph 11(1)(a) of 
the former Act in computing income for taxation years 
ending before 1972, 


had been allowed to the partnership in respect of the ‘particular 
property under regulations made under paragraph 20(1)(a) of the 
amended Act in computing income for taxation years ending 
before the particular time; and 


(c) in computing the income for the 1972 and subsequent taxa- 
tion years of each person who was, on December 31, 1971, a 
member of the partnership, there may be deducted such amount 
as the person claims for the year, not exceeding the amount, if 
any, by which 


(i) the amount by which 


(A) the amount assumed by. clause (b)(ii)(C).to have been 
the undepreciated capital cost to the person.of the particu- 
lar property, as of December 31, 1971 


exceeds 


(B) a percentage of the amount determined under subpar- 
agraph (b)(ii) in respect of the particular property, equal 
to the percentage that would be the -person’s percentage 
(within the meaning assigned by subsection (4)) in respect 
of the particular property if that property constituted a 
prescribed class, 


exceeds 


(ii) the total of all amounts deducted under this paragraph in 
computing the person’s income for preceding taxation years; 


and for the purposes of section 3 of the amended Act the amount 
so claimed shall be deemed to be a deduction permitted by sub- 
division e of Division B of Part I of that Act. 


Related Provisions: Reg. 1701(2) — Maximum CCA deduction from farming or 
fishing business where ITAR 20(5) applies. 


Definitions [ITAR. 20]: “acquired” —ITAR 20(1)(b)Gi), 20(1.2); “acquisition 
cost” —ITAR 20(4); “amended Act” —ITAR 8; “amount” —ITA 248(1);. “arm’s 
length” —ITA 251(1); “capital cost” —ITAR 20(1)(c) Gi), 2001.4); “capital cost of 
that class” — ITAR 20(3)(a)(iv); “child” —ITAR 20(1,11); “common-law partner” — 
ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “depreciable pro- 
perty” —ITA 13(21), 248(1); “dividend”, “farming”, “fishing” —ITA 248(1); “for- 
mer Act?”—ITAR 8; “owned” — ITAR, 20(1)(b)(ii), 20(1.2); “percentage” —ITAR 
20(4); “person”, “prescribed”, “‘property”, “‘regulation”’,. “share”, “stock dividend” — 
ITA 248(1); “taxation year” —ITA, 249; “taxpayer” —ITA 248(1);. “trust” —ITA 
104(1), 248(1), (3); “undepreciated capital cost” — ITA 13(21), 248( 1); “undepreciated 
cost to the partnership” — ITAR 20(4); “valuation day” — ITAR 24. 


21. (1) Goodwill'and other nothings — Where as a result of a 
disposition occurring after 1971 a taxpayer has or may become enti- 
tled to receive an amount (in this section referred to as the “actual 
amount”) in respect of a business carried on by the ‘taxpayer 
throughout the period beginning January 1, 1972 and ending imme- 
diately after the disposition occurred, for the purposes of section 14 
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of the amended Act the amount that the taxpayer has or may be- 
come entitled to receive shall be deemed to be the total of 


(a) an amount equal to a percentage, equal to 40% plus the per- 
centage (not exceeding 60%) obtained when 5% is multiplied by 
the number of full calendar years ending in the period and 
before the transaction occurred, of the amount, if any, by which 
the actual amount exceeds the portion thereof referred to in sub- 
paragraph (b)(i), and 


(b) an amount equal to the lesser of 


(i) the percentage, described in paragraph (a), of such por- 
tion, if any, of the actual amount as may reasonably be con- 
sidered as being the consideration received by him for the 
disposition of, or for allowing the expiration of, a govern- 
ment right, and 


(ii) the amount, if any, by which the portion described in sub- 
paragraph (i) exceeds the greater of 


(A) the total of all amounts each of which is an outlay or 
expenditure made or incurred by the taxpayer as a result 
of a transaction that occurred before 1972 for the purpose 
of acquiring the government right, or the taxpayer’s origi- 
nal right in respect of the government right, to the extent 
that the outlay or expenditure was not otherwise deducted 
in computing the income of the taxpayer for any taxation 
year and would, if made or incurred by the taxpayer as a 
result of a transaction that occurred after 1971, be an eli- 
gible capital expenditure of the taxpayer, and 


(B) the fair market value to the taxpayer as at December 
31, 1971 of the taxpayer’s specified right in respect of the 
government right, if no outlay or expenditure was made 
or incurred by the taxpayer for the purpose of acquiring 
the right or, if an outlay or expenditure was made or in- 
curred, if that outlay or expenditure would have been an 
eligible capital expenditure of the taxpayer if it had been 
made or incurred as a result of a transaction that occurred 
after 1971. 


Related Provisions: ITA 14(1.02) — Election re property acquired with pre-1972 
outlays. 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child; 
IT-488R2: Winding-up of 90%-owned taxable Canadian corporations (archived). See 
also list at end of ITAR 21. 


(2) Idem — Where the taxpayer and the person by whom the actual 
amount has become payable to the taxpayer were not dealing with 
each other at arm’s length, for the purposes of computing the in- 
come of that person the portion of the actual amount in excess of 
the amount deemed by subsection (1) to be the amount that has be- 
come payable to the taxpayer shall be deemed not to have been an 
outlay, expense or cost, as the case may be, of that person. 


Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 
See also list at end of ITAR 21. 


(2.1) ldem — Where after 1971 a taxpayer has acquired a particu- 
lar government right referred to in subsection (1) 


(a) from a person with whom the taxpayer was not dealing at 
arm’s length, or 


(b) under an agreement with a person with whom the taxpayer 
was not dealing at arm’s length, if under the terms of the agree- 
ment that person allowed the right to expire so that the taxpayer 
could acquire a substantially similar right from the authority that 
had issued the right to that person, 


and an actual amount subsequently becomes payable to the taxpayer 
as consideration for the disposition by the taxpayer of, or for the 
taxpayer allowing the expiration of, the particular government right 
or any other government right acquired by the taxpayer for the pur- 
pose of effecting the continuation, without interruption, of rights 
that are substantially similar to the rights that the taxpayer had 


Income Tax Application Rules 


under the particular government right, for the purpose of section 14 
of the amended Act, the amount that has so become payable to the 
taxpayer shall be deemed to be the amount that would, if that per- 
son and the taxpayer had at all times been the same person, be de- 
termined under subsection (1) to be the amount that would have 
become so payable to the taxpayer. 


Interpretation Bulletins: See list at end of ITAR 21. 


(2.2) Amalgamations — For the purposes of this section, an 
amalgamation (within the meaning of section 87 of the amended 
Act) of two or more Canadian corporations shall be deemed to be a 
transaction between persons not dealing at arm’s length. 


(3) Definitions — In this section, 


“government right” of a taxpayer means a right or licence 


(a) that enables the taxpayer to carry on a business activity in 
accordance with a law of Canada or of a province or Canadian 
municipality, to an extent to which the taxpayer would otherwise 
be unable to carry it on in accordance therewith, 


(b) that was granted or issued by Her Majesty in right of Canada 
Or a province or a Canadian municipality, or by a department, 
board, agency or any other body authorized by or under a law of 
Canada, a province or a Canadian municipality to grant or issue 
such a right or licence, and 


(c) that was acquired by the taxpayer 
(i) as a result of a transaction that occurred before 1972, or 


(ii) at a particular time for the purpose of effecting the con- 
tinuation, without interruption, of rights that are substantially 
similar to the rights that the taxpayer had under a government 
right held by the taxpayer before the particular time; 


“original right” of a taxpayer in respect of a government right 
means a right or licence 


(a) described in the definition “government right” in this subsec- 
tion, and 


(b) acquired by the taxpayer as a result of a transaction that oc- 
curred before 1972 for a purpose other than the purpose de- 
scribed in subparagraph (c)(ii) of that definition, 


if the government right was acquired by the taxpayer for the pur- 
pose of effecting the continuation, without interruption, of rights 
that are substantially similar to the rights that the taxpayer had 
under the right or licence; 


“specified right” of a taxpayer in respect of a government right 
means a right owned by a taxpayer on December 31, 1971 that was 


(a) an original right, or 


(b) a government right that was acquired by the taxpayer in sub- 
stitution for the original right or that was one of a series of gov- 
ernment rights acquired by the taxpayer for the purpose of ef- 
fecting the continuation, without interruption, of rights that are 
substantially similar to the rights that the taxpayer had under the 
original right. 
Definitions [ITAR 21]: “actual amount” — ITAR 21(1); “amended Act” —ITAR 8; 
“amount” — ITA 248(1); “arm’s length” —ITAR 21(2.2); “business” — ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “Canadian corporation” — ITA 89(1), 
248(1); “eligible capital expenditure” — ITA. 14(5), 248(1); “government. right” — 
ITAR 21(3); “Her Majesty” — Interpretation Act 35(1); “original right’ —ITAR 
21(3); “person” —ITA 248(1); “province” — Interpretation Act 35(1); “specified 
right” — ITAR 21(3); “taxation year”? — ITA 249; “taxpayer” — ITA 248(1). 


Interpretation Bulletins [ITAR 21]: IT-123R6: Transactions involving eligible cap- 
ital property; IT-313R2: Eligible capital property — rules where a taxpayer has. ceased 
carrying on a business or has died. 


22. [Repealed under former Act] 


23. (1), (2) [Repealed under former Act] 
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(3) Rules applicable [to professional business] — For the 
purposes of computing the income of a taxpayer for a taxation year 
ending after 1971 from a business that is a profession, 


(a) there may be deducted such amount as the taxpayer claims, 
not exceeding the lesser of 


(i) the amount deducted under this paragraph in computing 
the taxpayer’s income from the business for the preceding 
taxation year, and 


(ii) the taxpayer’s investment interest in the business at the 
end of the year; 


(b) where the taxation year is the taxpayer’s 1972 taxation year, 
the amount deducted under paragraph (a) in computing the tax- 
payer’s income for the preceding taxation year from the business 
shall be deemed to be an amount equal to the taxpayer’s 1971 
receivables in respect of the business; 


(c) there shall be included the amount deducted under paragraph 
(a) in computing the taxpayer’s income for the preceding taxa- 
tion year from the business; and 


(d) there shall be included amounts received by the taxpayer in 
the year on account of debts in respect of the business that were 
established by the taxpayer to have become bad debts before the 
end of the 1971 fiscal period of the business. 

Related Provisions: ITA 34 — Income from a professional business. 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. See also list at end of ITAR 23. 


Forms: T2032: Statement of professional activities. 


(4) Application of para. (3)(a) — Paragraph (3)(a) does not ap- 
ply to allow a deduction in computing the income of a taxpayer 
from a business that is a profession 


(a) for the taxation year in which the taxpayer died; or 
(b) for any taxation year, if, 
(i) in the case of a taxpayer who at no time in that year was 


resident in Canada, the taxpayer ceased to carry on the busi- 
ness, Or 


(ii) in the case of any other taxpayer, the taxpayer ceased to 
be resident in Canada and ceased to carry on the business 


at any time in that year or the following year. 


Interpretation Bulletins: IT-242R: Retired partners; IT-278R2: Death of a partner 
or of a retired partner. See also list at end of ITAR 23. 


(4.1) Certain persons deemed to be carrying on business 
by means of partnership — For the purposes of paragraph (a) 
of the definition “investment interest” in subsection (5), 


(a) where subsection 98(1) of the amended Act applies, the per- 
sons who are deemed not to have ceased to be members of a 
partnership because of that subsection shall be deemed to be car- 
tying on business in Canada by means of that partnership; and 


(b) a taxpayer who has a residual interest in a partnership 
(within the meaning assigned by section 98.1 of the amended 
Act) shall be deemed to be carrying on business in Canada by 
means of that partnership. 


(5) Definitions — In this section, 


‘“¢nvestment interest” in a business at the end of a taxation year 
means 


(a) in the case of a taxpayer other than a corporation, the total of 
all amounts each of which is an amount in respect of a proprie- 
torship or partnership by means of which the taxpayer carried on 
that business in Canada in the year, equal to, 


(i) in respect of each such proprietorship, the amount, if any, 
by which 
(A) the total of such of the amounts that were included in 
computing the taxpayer’s income for that or a preceding 
taxation year as were receivable by the taxpayer at the 
end of the fiscal period of the proprietorship ending in the 
taxation year, 


ITAR 
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exceeds 


(B) the amount claimed under paragraph 20(1)(1) of the 
amended Act as a reserve for doubtful debts in computing 
the taxpayer’s income from the business for the fiscal pe- 
riod of the proprietorship ending in the year, and 


(ii) in respect of each such partnership, the adjusted cost base 
to the taxpayer of the taxpayer’s interest in the partnership 
immediately after the end of the fiscal period of the partner- 
ship ending in the year, 


(b) in the case of a taxpayer that is a corporation, the lesser of 


(i) the amount thereof that would be determined under para- 
graph (a) in respect of the corporation if that paragraph ap- 
plied to a taxpayer that is a corporation, and 


(ii) that proportion of its 1971 receivables in respect of the 
business that 


(A) the amount, if any, by which 10 exceeds the number 
of its taxation years ending after 1971 and either before or 
coincidentally with the taxation year, 


is. of 
(B) 10; 
Interpretation Bulletins: See list at end of ITAR 23. 


“1971 receivables” in respect of a business of a taxpayer means the 
total of 


(a) all amounts that became receivable by the taxpayer in respect 
of property sold or services rendered in the course of the busi- 
ness (within the meaning given that expression in section 34 of 
the amended Act) in taxation years ending before 1972 and that 
were not included in computing the taxpayer’s income for any 
such taxation year, other than debts that were established by the 
taxpayer to have become bad debts before the end of the 1971 
fiscal period of the business, and 


(b) the total of all amounts each of which isan amount, in re- 
spect of each partnership by means of which the taxpayer carried 
on that business before 1972, equal to such portion of the total 
that would be determined under paragraph (a) in respect of the 
partnership, if the references in that paragraph to “the taxpayer” 
were read as references to “the partnership”, as is designated by 
the taxpayer in the taxpayer’s return of income under Part I of 
the amended Act for the year to be attributable to the taxpayer, 
except that where the total of the portions so designated by all 
members of the partnership. is less than the total that would be so 
determined under paragraph (a) in respect of the partnership, the 
Minister may designate the portion of that total that is attributa- 
ble to the taxpayer, in which case the portion so designated by 
the Minister in respect of the taxpayer shall be deemed to be the 
portion so designated by the taxpayer. 
Definitions [ITAR 23]: “1971 receivables” —ITAR 23(5); “adjusted cost base” — 
ITA 54, 248(1); “amended Act”?—ITAR 8; “amount”, “business”? —ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “carried on that business in Can- 
ada” —ITA 253, ITAR 23(4.1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “fiscal period” —ITA 249.1; “investment interest” —ITAR 23(5); “Min- 
ister’ —ITA 248(1); “person”, “property” —ITA 248(1); “resident in Canada” — 
ITA 250; “taxation year’ —ITA 249; “taxpayer” — ITA 248(1). 
Interpretation Bulletins [ITAR 23]: IT-188R: Sale of accounts receivable, IT- 
189R: Corporations used by practising members of professions; IT-212R3: Income of 
deceased persons — rights or things. 


24. Definition of “valuation day” for capital gains and 
losses — In this Act, “valuation day” means 


(a) December 22, 1971, in relation to any property prescribed to 
be a publicly-traded share or security; and 


(b) December 31, 1971, in relation to any other property. 
Regulations: 4400 (prescribed property). 
Definitions [ITAR 24]: “prescribed”, “property”, “share” — ITA 248(1). 


25. [Not included in R.S.C. 1985] 
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26. (1) Capital gains subject to tax — The provisions of subdi- 
vision c of Division B of Part I of the amended Act apply to dispo- 
sitions of property made after 1971 and to transactions or events 
occurring after 1971 because of which any disposition of property 
was made or deemed to have been made in accordance with the 
provisions of that subdivision. 


Interpretation Bulletins: IT-330R: Dispositions of capital property subject to war- 
ranty, covenant, etc. (archived). ‘ 


(1.1) Principal amount of certain obligations — For the pur- 
poses of subsection 39(3) and section 80 of the amended Act, the 
principal amount of any debt or other obligation of a taxpayer to 
pay an amount that was outstanding on January 1, 1972 (in this sub- 
section referred to as an “obligation”) shall be deemed to be the 
lesser of 


(a) the principal amount, otherwise determined for the purposes 
of the amended Act, of the obligation, and 


(b) the fair market value, on valuation day, of the obligation, 


and in applying paragraph 39(3)(a) of the amended Act to an obli- 
gation, the reference in that paragraph to “the amount for which the 
obligation was issued” shall be read as a reference to “the lesser of 
the principal amount of the obligation and the amount for which the 
obligation was issued”. 


Related Provisions: ITAR 26(30) — Disposition by non-resident of taxable Cana- 
dian property. 


Interpretation Bulletins: IT-293R: Debtor’s gain on settlement of debt. 
(2) [Repealed under former Act] 


(3) Cost of acquisition of capital property owned on Dec. 
31, 1971 — For the purpose of computing the adjusted cost base to 
a taxpayer of any capital property (other than depreciable property 
or an interest in a partnership) that was owned by the taxpayer on 
December 31, 1971 and thereafter without interruption until such 
time as the taxpayer disposed of it, its cost to the taxpayer shall be 
deemed to be the amount that is neither the greatest nor the least of 
the following three amounts, namely: 


(a) its actual cost to the taxpayer or, if the property was an obli- 
gation, its amortized cost to the taxpayer on January 1, 1972, 


(b) its fair market value on valuation day, and 
(c) the amount, if any, by which the total of 


(1) the taxpayer’s proceeds of disposition of the property, de- 
termined without reference to subsection 13(21.1) of the 
amended Act, 


(i1) all amounts required by subsection 53(2) of the amended 
Act to be deducted in computing its adjusted cost base to the 
taxpayer immediately before the disposition, and 


(iii) all amounts described in clause (5)(c)(ii)(B) that are rele- 
vant in computing its adjusted cost base to the taxpayer im- 
mediately before the disposition, 


exceeds the total of 


(iv) all amounts required by subsection 53(1) of the amended 
Act (other than paragraphs 53(1)(f.1) to (f.2)) to be added in 
computing its adjusted cost base to the taxpayer immediately 
before the disposition, and 


(v) all amounts described in clause (5)(c)(i)(B) that are rele- 
vant in computing its adjusted cost base to the taxpayer im- 
mediately before the disposition, 


except that where two or more of the amounts determined under 
paragraphs (a) to (c) in respect of any property are the same 
amount, that amount shall be deemed to be its cost to the taxpayer. 


Related Provisions: ITAR 26(7) — Election for cost. to be V-day value; ITAR 
26(29) — No tax-free zone following election to trigger capital gains exemption; ITAR 
26(30) — Disposition by non-resident of taxable Canadian property; ITAR 35(1) — 
No application to disposition by foreign affiliate for purposes of FAPI. 
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History: Subpara. 26(3)(c)(iv) amended by 1995, c. 21, subsec. 79(1), applicable to 
taxation years that end after February 21, 1994, Subpara: (iv) formerly read: 
(iv) all amounts required by subsection 53(1) of the amended Act (other than 
paragraphs 53(1)(f.1) and (f.2)), to be added in computing its adjusted cost base 
to the taxpayer immediately before the disposition, and ; 


Regulations: 4400, Sch. VII (V-day values for publicly-traded shares). 


Interpretation Bulletins: IT-65: Stock splits and consolidations; IT-78; Capital 
property owned on December 31, 1971 — identical properties (archived); IT-84: Capi- 
tal property owned on December 31, 1971 — median rule (tax-free zone) (archived); 
IT-93: Capital property owned on December 31, 1971 — meaning of actual cost and 
amortized cost (archived); IT-107: Costs of disposition of capital property affected by 
the median rule (archived); IT-130: Capital property owned on December 31, 1971 — 
actual cost of property owned by a’ testamentary trust: IT-209R: Inter vivos gifts of 
capital property to individuals directly or through trusts; IT-268R4: Inter vivos transfer 
of farm property to child; IT-319: Cost of obligations owned on December 31, 1971 
(archived). 


Information Circulars: 72-25R4: Business equity valuations. 
Advance Tax Rulings: ATR-35: Partitioning of assets to get specific ownership — 
“butterfly”. 


Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972. 


(4) Determination of cost where property not disposed 
of — For the purpose of computing the adjusted cost base to a tax- 
payer of any capital property (other than depreciable property or an 
interest in a partnership) at any particular time before the taxpayer 
disposed of it, where the property was owned by, the taxpayer. on 
December 31, 1971 and thereafter without interruption until the par- 
ticular time, its cost to the taxpayer shall be deemed to be the 
amount that would be determined under subsection (3) to be its cost 
to the taxpayer if the taxpayer had disposed of it at the particular 
time and the taxpayer’s proceeds of disposition had been its fair 
market value at that time. 


Related Provisions: ITAR 26(7) — Election for cost to be V-day value. 


Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972. 


(5) Where property disposed of in transaction not at arm’s 
length — Where any capital property (other than depreciable pro- 
perty or an interest in a partnership) that was owned by a taxpayer 
(in this subsection referred to as the “original owner’) on June 18, 
1971 has, by one or more transactions or events between persons 
not dealing at arm’s length, become vested in another taxpayer (in 
this subsection referred to as the “subsequent owner”) and the origi- 
nal owner has not elected under subsection (7) in respect of the pro- 
perty, notwithstanding the provisions of’ the amended Act, for the 
purposes of computing, at any particular time after 1971; the ad- 
justed cost base of the property to the subsequent owner, 


(a) the subsequent owner shall be deemed to have owned the 
property on June 18, 1971 and thereafter without interruption 
until the particular time; 


(b) for the purposes of this section, the actual cost of the pro- 
perty to the subsequent owner or, if the property was an obliga- 
tion, its amortized cost to him on January 1, 1972 shall be 
deemed to be the amount that was its actual cost or its amortized 
cost on January 1, 1972, as the case may be, to the original 
Owner; and 


(c) where the property became vested in the subsequent owner 
after 1971, there shall be added to the cost to the subsequent 
owner of the property (as determined under subsection (3)) the 
amount, if any, by which ( 


(i) the total of all amounts each of which is 


(A) a capital gain (other than any amount deemed by sub- 
section 40(3) of the amended Act to be a capital gain) 
from the disposition after 1971 of the property by a per- 
son who owned the property before it so became vested in 
the subsequent owner, 


(B) an amount required by subsection 53(1) of the 
amended Act to be added in computing the adjusted cost 
base of the property to a person (other than’ the subse- 
quent owner) described in clause (A), 
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(C) an, amount determined under paragraph 88(1)(d) of 
the amended Act in computing the cost of the property to 
the subsequent owner or a person who owned the pro- 
perty before it became vested in the subsequent owner, or 
(D) an amount by which a gain otherwise determined of a 
person who owned the property before it became so 
vested in the subsequent owner was reduced because of 
paragraph 40(2)(b) or (c) of the amended Act, 

exceeds Hak 

(ii) the total of amounts each of which is 


(A). a capital loss or an amount. that would, but for para- 
graph. 40(2)(e) and. subsection 85(4) of the amended Act 
(as that Act read in its application to property disposed of 
on or before April 26, 1995) and.paragraphs 40(2)(e.1) 
and (e.2) and subsection 40(3.3) of the amended Act, be a 
capital loss from the disposition to a corporation after 
1971 of the property bya person who owned the property 
before it became vested in the subsequent owner, or 


(B) ‘an amount required by subsection 53(2) of the 
amended Act to be deducted in computing the adjusted 
cost base of the property to a person (other than the sub- 
sequent owner) described in clause (A), 


and there shall be deducted from the cost. to the subsequent 
owner of the property the amount, if any, by which the total de- 
termined under subparagraph (ii) exceeds the total determined 
under subparagraph (i). 
Related Provisions: ITAR 26(30) — Disposition by non-resident of taxable Cana- 
dian property. ; 
History: Cl. 26(5)(c)(ii)(A) amended by 1998, c. 19, subsec. 249(1), applicable to dis- 
positions that occur after April 26, 1995. Cl. (A) formerly read: 
(A),a capital loss or.an amount that. would, but for paragraph 40(2)(e), (e.1) or 
(e.2) or subsection 85(4) of the amended Act, be a capital loss from the disposi- 
tion to a corporation after 1971 of the property by a person who owned the pro- 
petty before it so vested in the’ subsequent owner, or 
Cl. 26(5)(c)(ii)(A) amended by 1995, c. 21, subsec. 79(2), applicable to taxation years 
that end after February 21, 1994. Cl. (A) formerly read: 
(A) a capital loss‘or an amount that would; but for paragraph 40(2)(e) or subsec- 
tion 85(4) of the aménded Act, be a capital loss from the disposition: to a corpo- 


ration after 1971 of the property by a person who owned the property before it so 
became vested in the subsequent owner, or 
Interpretation Bulletins: IT-132R2: Capital property owned on December 31, 
1971 —non-arm’s length transactions (archived); IT-199: Identical properties: ac- 
quired in non-arm’s length transactions (archived), IT-209R: Inter vivos gifts of capital 
property to individuals directly or through trusts; IT-268R4: Inter vivos transfer of farm 
property to child; IT-370: Trusts — capital property; owned: on December 31,1971 
(archived); IT-432R2: Benefits conferred on shareholders; IT-488R2: Winding-up of 
90%-owned taxable Canadian corporations (archived). 
Advance Tax Rulings: ATR-35: Partitioning of assets to get specific ownership — 
“butterfly”. 


(5.1) Idem — For the purposes of subsection (5), an amalgamation 
(within the meaning assigned by section 87 of the amended Act) of 
two or more Canadian corporations shall be deemed to be a transac- 
tion between persons not dealing at arm’s length. 


(5.2) Transfer of capital property to a corporation — For the 
purposes of subsection (5), where a taxpayer has disposed of capital 
property after May 6, 1974 to a.corporation in respect of which an 
election under section 85 of the amended Act. was made, the dispo- 
sition shall be deemed to be a transaction between persons not deal- 
ing at arm’s length. 


(6) Reacquired property — Where a taxpayer has, at any time 
after June 18, 1971 and before 1972, disposed of any property 
owned by the taxpayer on that day and has, within 30 days after that 
time, reacquired the same property or acquired a substantially iden- 
tical property, for the purposes of this section 


(a) the taxpayer shall be deemed to have owned the property so 
reacquired or the substantially identical property so acquired, as 
the case may be,,on June 18, 1971 and thereafter without inter- 
ruption until the time when the taxpayer so reacquired or ac- 
quired it, as the case may be; 


ITAR 
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(b) where the property was property so reacquired, its actual cost 
or its amortized cost on January 1, 1972, as the case may be, to 
the taxpayer shall be determined as if the taxpayer had not so 
disposed of and so reacquired it; and 


(c) where. the. property was substantially identical property so ac- 
quired, its actual cost or its amortized cost on January 1, 1972, 
as the case may be, to the taxpayer shall be deemed to be the 
amount that was the actual cost or the amortized cost on January 
1, 1972, as the case may be, to the taxpayer of the property so 
disposed of by the taxpayer. 


(7) Election re cost — Where, but for this subsection, the cost to 
an individual of any property actually owned, by the individual on 
December: 31, 1971 would be determined under subsection, (3) or 
(4) otherwise than because of subsection (5) and the individual has 
so elected, in prescribed manner and not later than the day on or 
before. which the individual is required by Part I of the amended Act 
to file a return of income for the first taxation year in which the 
individual disposes of all or any part of the property, other than 


(a) personal-use property of the individual that was not, listed 
personal property or real property, 


(b) listed personal property, if the individual’s gain or loss, as 
the case may be, from the disposition thereof was, because of 
subsection 46(1) or (2): of the amended Act, nil, 


(c) the individual’s principal residence, if the individual’s gain 
from the disposition thereof was, because of paragraph 40(2)(b) 
of the amended Act, nil, 


(d) personal-use property of the individual that was real property 
(other than the individual’s principal residence), if the indivi- 
dual’s gain from the disposition thereof was, because of subsec- 
tion 46(1) or (2) of the amended Act, nil, or 


(e) anyother property, the proceeds of disposition of which are 
equal to its fair market value on. valuation day;, 


the cost to the individual of each capital property (other than depre- 
ciable property, an interest.in a partnership or any property de- 
scribed in any of paragraphs (a) to (e) that was disposed of by the 
individual before that taxation year) actually owned by. the. indivi- 
dual on December 31, 1971 shall be deemed to be its fair market 
value on valuation day. 


Selected Cases [subsec. 26(7)]: R. v. Adelman, [1998] 1 C.T.C. 133 (FCA) 
(Requirement to elect is mandatory, not directory). 


Regulations: 4700 (prescribed manner). 


Interpretation Bulletins: IT-139R: Capital property owned on December 31, 
1971 — fair market value (archived). 


Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972; T2076: Valuation Day value election for capital properties owned on De- 
cember 31, 1971. 


(8) Identical properties — For the purposes of computing, at any 
particular time after 1971, the adjusted cost’ base to.a taxpayer of 
any capital property (other than depreciable property or an interest 
in a partnership) that was owned by the taxpayer on December 31, 
1971 and thereafter without interruption until the particular time, if 
the property was one of a group of identical properties owned by 
the taxpayer‘on December 31,1971, 


(a) section 47 of the amended Act does not apply; 
(b) where the property. was an obligation, 


(i) for the purpose of paragraph (3)(a), its amortized cost to 
the taxpayer on January 1, 1972 shall be deemed to be that 
proportion of the total of the amortized costs to the taxpayer 
on January 1, 1972 of all obligations of that group that the 
principal amount of the obligation is of the total of the princi- 
pal amounts of all obligations of that group, and 


(ii) for the purpose of paragraph (3)(b), its fair market value 
on valuation day shall be deemed to be that proportion of the 
fair market value on. that day, of all obligations of that group 
that the principal amount of the obligation is of the total of 
the principal amounts, of all obligations of that group; 
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(c) where the property was not an obligation, 


(i) for the purpose of paragraph (3)(a), its actual cost to the 
taxpayer shall be deemed to be the quotient obtained when 
the total of the actual costs to the taxpayer of all properties of 
that group is divided by the number of properties of that 
group, and 


(ii) for the purpose of paragraph (3)(b), its fair market value 
on valuation day shall be deemed to be the quotient obtained 
when the fair market value on that day of all properties of 
that group is divided by the number of properties of that 
group; 
(d) for the purpose of distinguishing any such property from an 
otherwise identical property acquired and disposed of by the tax- 
payer before 1972, properties acquired by the taxpayer at any 
time shall be deemed to have been disposed of by the taxpayer 
before properties acquired by the taxpayer after that time; and 


(e) for the purposes of distinguishing any such property from an 

otherwise identical property acquired by the taxpayer after 1971, 

properties owned by the taxpayer on December 31, 1971 shall 

be deemed to have been disposed of by the taxpayer before 

properties acquired by the taxpayer at a later time. 
Interpretation Bulletins: IT-78: Capital property owned on December 31, 1971 — 
identical properties (archived); IT-115R2: Fractional interest in shares; IT-199: Identi- 
cal properties acquired in non-arm’s length transactions (archived); IT-387R2: Mean- 
ing of “identical properties”. 


(8.1) Idem — For the purposes of subsection (8), any property of a 
life insurance corporation that would, but for this subsection, be 
identical to any other property of the corporation shall be deemed 
not to be identical to that other property unless both properties are 


(a) included in the same segregated fund of the corporation; 


(b) non-segregated property used in the year in, or held in the 
course of, carrying on a life insurance business in Canada; or 


(c) non-segregated property used in the year in, or held in the 
course of, carrying on an insurance business in Canada, other 
than a life insurance business. 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”, 


(8.2) Idem — For the purposes of subsection (8), any bond, deben- 
ture, bill, note or other similar obligation issued by a debtor is iden- 
tical to any other such obligation issued by that debtor if both are 
identical in respect of all rights (in equity or otherwise, either im- 
mediately or in the future and either absolutely or contingently) at- 
taching thereto, except as regards the principal amount thereof. 


Interpretation Bulletins: IT-387R2: Meaning of “identical properties”. 


(8.3) Idem — Where a corporation resident in Canada has, after 
1971, received a stock dividend in respect of a share owned on June 
18, 1971 and December 31, 1971 by it or by a corporation with 
which it did not deal at arm’s length of the capital stock of a foreign 
affiliate of that corporation and the share or shares received as the 
stock dividend are identical to the share in respect of which the 
stock dividend was received, the share or shares received as the 
stock dividend may, at the option of the corporation, be deemed for 
the purposes of subsection (5) to be capital property owned by it on 
June 18, 1971 and for the Purposes of this subsection, paragraph 
(3)(c) and subsection (8) to be capital property owned by it on June 
18, 1971 and December 31, 1971 and not to be property acquired by 
the corporation after 1971 for the purposes of paragraph (8)(e). 


(8.4) Idem — Where a corporation resident in Canada has, after 
1971, received a stock dividend in respect of a share acquired by it 
after June 18, 1971 from a person with whom it was dealing at 
arm’s length and owned by it on December 31, 1971 of the capital 
stock of a foreign affiliate of that corporation and the share or 
shares received as the stock dividend are identical to the share in 
respect of which the stock dividend was received, the share or 
shares received as the stock dividend may, at the option of the cor- 
poration, be deemed for the purposes of this subsection, paragraph 
(3)(c) and subsection (8) to be capital property owned by it on De- 
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cember 31, 1971 and not to be property acquired by the corporation 
after 1971 for the purposes of paragraph (8)(e). 


(8.5) Amalgamation — For the purposes of subsections (8.3) and 
(8.4), where there has been an amalgamation (within the meaning of 
section 87 of the amended Act), the new corporation shall be 
deemed to be the same corporation as, and a continuation of, each 
predecessor corporation. 


(9) Cost of interest in partnership — For the purpose of com- 
puting, at any particular time after 1971, the adjusted cost base to a 
taxpayer of an interest in a partnership of which he was a member 
on December 31, 1971 and thereafter without interruption until the 
particular time, the cost to the taxpayer of the interest shall be 
deemed to be the amount that is neither the greatest nor the least of 
the following three amounts, namely: 


(a) its actual cost to the taxpayer as of the particular time, 


(b) the amount determined under subsection (9.1) in respect of 
the interest as of the particular time, and 


(c) the amount, if any, by which the total of the fair market value 
of the interest at the particular time and all amounts required by 
subsection 53(2) of the amended Act to be deducted in comput- 
ing its adjusted cost base to the taxpayer immediately before the 
particular time exceeds the total of all amounts required by sub- 
section 53(1) of the amended Act to be added in computing its 
adjusted cost base to the taxpayer immediately before the partic- 
ular time, 


except that where two or more of the amounts determined under 
paragraphs (a) to (c) in respect of the interest are the same amount, 
that amount shall be deemed to be its cost to the taxpayer. 

Forms: ; T2065: Determination of adjusted cost base of a partnership interest. 


(9.1) Determination of amount for purposes of subsec. 
(9) — For the purposes of subsection (9), the amount determined 
under this subsection in respect of a taxpayer’s interest in a partner- 
ship as of a particular time is the amount, if any, by which the total 
of 


(a) the taxpayer’s share, determined at the beginning of the first 
fiscal period of the partnership ending after 1971, of the tax eq- 
uity of the partnership at the particular time, 


(b) such part of any contribution of capital made by the taxpayer 
to the partnership (otherwise than by way of loan) before 1972 
and after the beginning of the partnership’s first fiscal period 
ending after 1971, as cannot reasonably be regarded as a gift 
made to, or for the benefit of, any other member of the partner- 
ship who was related to the taxpayer, and 


(c) the amount of any consideration that became payable by the 
taxpayer after 1971 to any other person to acquire, after 1971, 
any right in respect of the partnership, the sole purpose of the 
acquisition of which was to increase the taxpayer’s interest in 
the partnership, 


exceeds the total of 


(d) all amounts received by the taxpayer before 1972 and after 
the beginning of the partnership’s first fiscal period ending after 
1971 as, on account of, in lieu of payment of or in satisfaction 
of, a distribution of the taxpayer’s share of the partnership prof- 
its or partnership capital, and 


(e) all amounts each of which is an amount in respect of the 
disposition by the taxpayer after 1971 and before the particular 
time of a part of the taxpayer’s interest in the partnership, equal 
to such portion of the adjusted cost base to the taxpayer of the 
interest immediately before the disposition as may reasonably be 
regarded as attributable to the part so disposed of. 


(9.2) Where interest acquired before 1972 and after 
beginning of 1st fiscal period ending after 1971 — Where a 
taxpayer has, before 1972 and after the beginning of the first fiscal 
period of a partnership ending after 1971, acquired an interest in the 
partnership from another person, subsection (9.1) applies as if, for 
the purposes of paragraphs (a), (b) and (d) thereof, the taxpayer had 
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had in respect of the interest, throughout the period beginning at the 
beginning of that fiscal period and ending at the time the taxpayer 
acquired the interest, the same position in relation to the partnership 
as the taxpayer would have had in relation thereto if, throughout 
that period, the taxpayer had been the owner of the. interest. 


(9.3) Amounts deemed to be required to be deducted in 
respect of interest in partnership — For the purpose of com- 
puting, at any particular time after 1971, the adjusted cost base to a 
taxpayer of an interest in a partnership of which the taxpayer was a 
member on December 31, 1971. and thereafter without interruption 
until the particular time, the lesser of 


(a) the amount, if any, by which 


(i) the total of all amounts in respect of the interest deter- 
mined under paragraph (9.1)(d) 


exceeds 
(ii) the total of 


(A) the taxpayer’s share, determined at the beginning of 
the first fiscal period of the partnership ending after 1971, 
of the tax equity of the partnership at the particular time, 
and 


(B) the amount in respect of the interest determined under 
paragraph (9.1)(b), and 


(b) the amount, if any, by which 
(i) the total of all amounts in respect of the interest deter- 
mined as of the particular time under paragraphs (14)(e) to 
(g) 

exceeds 


(ii) the total of all amounts in respect of the interest deter- 
mined as of the particular time under paragraphs (14)(a) to 
(d), 
shall be deemed to be required by subsection 53(2) of the amended 
Act to be deducted. 


(9.4) Application of section 53 of amended Act in respect 
of interest in partnership — For the purpose of computing, at 
any particular time after 1971, the adjusted cost base to a taxpayer 
of an interest in a partnership of which the taxpayer was a member 
on December 31, 1971 and thereafter without interruption until the 
particular time, 


(a) the reference in clause 53(1)(e)(i)(B) of the amended Act to 
“relating to” shall be read as a reference to “relating to section 
14 or to”; and 


(b) clause 53(2)(c)(i)(B) of the amended Act shall be read as 
follows: 


“(B) paragraphs 12(1)(0).. and (z.5),.,18(1)(m) and 
20(1)(v.1), section 31, subsection 40(2), section 55 and 
subsections 69(6) and (7) of this Act, paragraphs 20(1)(gg) 
and 81(1)(r) and (s) of the Income Tax Act, chapter 148 of 
the Revised Statutes of Canada, 1952, and the provisions of 
the Income Tax Application Rules relating to section 14, 
and” 

History: Para. 26(9.4)(b) amended by 1997, c. 25, s. 72, applicable for the purpose of 

computing the adjusted cost base of property after 1996. Para. (b) formerly read: 

(b) clause 53(2)(c)(i)(B) of the amended Act shall be read as follows: 

“(B) paragraphs 12(1)(0), 18(1)(m) and 20(1)(v.1), section 31, subsection 
40(2), section 55. and subsections 69(6) and (7) of this Act, paragraphs 
20(1)(gg) and 81(1)(z) and (s) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, and the provisions of the Income Tax Ap- 
plication Rules relating to section 14, and” 


(10) Where paragraph 128.1(1)(b) applies — Where subsec- 
tion 48(3) of the amended Act, as it read in its application before 
1993, or paragraph 128.1(1)(b) of the amended Act applies for the 
purpose of determining the cost to a taxpayer of any property, this 
section does not apply for that purpose. 

History: ITAR 26(10) amended by 1994, c. 21, s. 118, applicable after 1992 except 


that, where a corporation elects in accordance with para. 111(4)(a) of 1994, c..21 (see 
subsec. 250(5.1)), the amended subsec. applies to the corporation from the time the 


ITAR 
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corporation was first granted articles of continuation (or similar constitutional, docu- 
ments) in any jurisdiction. That subsec. formerly read: 


(10) Where subsec. 48(3) applies — Where subsection 48(3) of the amended 
Act applies for the purpose of determining the cost to a taxpayer of any property, 
this section does not apply for that purpose. 


(11) Fair market value of publicly-traded securities — For 
the purposes of this section, the fair market value on valuation day 
of any property prescribed to be a publicly-traded share or security 
shall be deemed to be the greater of the amount, if any, prescribed 
in respect of that property and the fair market value of that property, 
otherwise determined, on valuation day. 

Regulations: 4400 (prescribed property); Sch. VII (list of fair market values of pub- 
licly-traded securities). 

Interpretation Bulletins: IT-84: Capital property owned on December 31, 1971 — 
Median rule (Tax-free zone) (archived). 


Information Circulars: 72-25R4: Business equity valuations. 


(11.1) Fair market value of share of foreign affiliate — For 
the purposes of computing the fair market value 


(a) on December 31, 1971, or 
(b) at any subsequent time for the purposes of subsection (4), 


of any shares owned by a taxpayer resident in Canada of the capital 
stock of a foreign affiliate of the taxpayer, the fair market value: at 
that time of any asset owned by the foreign affiliate at that time 


(c) that was subsequently acquired by the taxpayer from the for- 
eign affiliate 


(i) as a dividend payable in kind, 
(ii) as a benefit the amount of which was deemed by ‘para- 


graph 80.1(4)(b) of the amended Act to have been received 
by the taxpayer as a dividend from the foreign affiliate, or 


(iii) as consideration for the settlement or extinguishment of 
an obligation described in subsection 80.1(5) of the amended 
Act, and 


(d) in respect of which subsection 80.1(4) or (5), as the case may 
be, of the amended Act applies because of an election described 
in that subsection made by the taxpayer, 


shall be deemed to be the principal amount of that asset. 


(11.2) Idem — For the purposes of computing the fair market value 
on December 31, 1971 of any shares owned by a taxpayer resident 
in Canada of the capital stock of a foreign affiliate of the taxpayer, 
the fair market value on that day of any asset owned by the foreign 
affiliate on that day 


(a) that was subsequently acquired by the taxpayer from the for- 
eign affiliate as described in paragraph 80.1(6)(a) or (b) of the 
amended Act, and 


(b) in respect of which subsection 80.1(1) of the amended Act 
applies because of an election described in subsection 80,1(6) of 
that Act made by the taxpayer, 


shall be deemed to be the principal amount of that asset. 
(12) Definitions — In this section, 


“amortized cost” to a taxpayer of any obligation on January 1, 
1972 means 


(a) the principal amount of the obligation, if its actual cost to the 
taxpayer was less than 100% but not less than 95% of that prin- 
cipal amount and the obligation was issued before November 8, 
1969, 


(b) the actual cost to the taxpayer of the obligation, if the actual 
cost to the taxpayer thereof was less than 105% but not less than 
100% of the principal amount thereof, and 


(c) in any other case, the actual cost to the taxpayer of the obli- 

gation, plus that proportion of the discount or minus that propor- 

tion of the premium, as the case may be, in respect thereof that 
(i) the number of full months in the period commencing with 
the day the taxpayer last acquired the obligation and ending 
with valuation day, 
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is of 
(ii) the number of full months in the period commencing with 
the day the taxpayer last acquired the obligation and ending 
with the date of its maturity; 


Interpretation Bulletins: IT-319: Cost of obligations owned on December 31, 1971 
(archived). : 


“capital property” of a taxpayer means any depreciable property 
of the taxpayer, and any property (other than depreciable property) 
any gain or loss from the disposition of which would, if the pro- 
perty were disposed of after 1971, be a capital gain or a capital loss, 
as the case may be, of the taxpayer; 


“discount” in respect of any obligation owned by a taxpayer means 
the amount, if any, by which the principal amount thereof exceeds 
its actual cost to the taxpayer determined without reference to sub- 
section (3); 


“eligible capital property” of a taxpayer means any property, '/2 of 
any amount payable to the taxpayer as consideration for the disposi- 
tion of which would, if the property were disposed of after 1971, be 
an eligible capital amount in respect of a business within the mean- 
ing assigned by subsection 14(1) of the amended Act: 


“obligation” means a bond, debenture, bill, note, mortgage, hy- 
pothecary claim or agreement of sale; 


History: The definition “obligation” in subsec. 26(12) amended by 2001, c. 17, sub- 
sec. 232(1), in force June 14, 2001. It formerly read: 


“obligation” means a bond, debenture, bill, note, mortgage or agreement of sale; 


“premium” in respect of any obligation owned by a taxpayer 
means the amount, if any, by which its actual cost to the taxpayer 
determined without reference to subsection (3) exceeds the princi- 
pal amount thereof; 


“tax equity” of a partnership at any particular time means the 
amount, if any, by which the total of amounts each of which is 


(a) the amount of any money of the partnership on hand at the 
beginning of its first fiscal period ending after 1971, 


(b) the cost amount to the partnership, at the beginning of that 
fiscal period, of any partnership property other than capital pro- 
perty or eligible capital property, 


(c) an amount in respect of any property (other than depreciable 
property) that was, at the beginning of that fiscal period, capital 
property of the partnership, equal to, 


(i) where the property was disposed of before 1972, the pro- 
ceeds of disposition thereof, 


(11) where the property was disposed of after 1971 and before 
the particular time, the amount determined under this section 
to be its cost to the partnership for the purposes of computing 
its adjusted cost base to the partnership immediately before it 
was disposed of, and 


(iii) in any other case, the amount determined under this sec- 
tion to be its cost to the partnership for the purposes of com- 
puting its adjusted cost base to the partnership immediately 
before the particular time, 


(d) an amount in respect of any prescribed class of depreciable 
property of the partnership, equal to the amount, if any, by 
which the total of the undepreciated capital cost to the partner- 
ship of property of that class as of January 1, 1972 exceeds the 
capital cost to the partnership of property of that class acquired 
by it after the beginning of that fiscal period and before 1972, 


(€) an amount in respect of any other depreciable property of the 
partnership at the beginning of that fiscal period, equal to the 
amount by which 


(1) the actual cost of the property to the partnership, or the 
amount at which the partnership was deemed to have ac- 
quired the property under subsection 20(6) of the Act as it 
read in its application to the 1971 taxation year, as the case 
may be, 
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exceeds 


(ii) the total of all amounts in respect of the cost of the pro- 
_perty that were allowed under paragraph 11(1)(a) of the Act 
as it read in computing the income from the partnership of 
the members thereof for taxation years ending before 1972, 


(f) an amount in respect of any property that was, at the begin- 
ning of that fiscal period, partnership property that was deprecia- 
ble property, equal to Ulex! 
(i) where the property was disposed of before 1972, the pro- 
ceeds of disposition thereof minus the amount, if any, by 
which the lesser of 


(A) the proceeds of disposition thereof, and 
(B) the capital cost of the property, 
exceeds 


(C) in respect of depreciable property of a prescribed 
class, the undepreciated capital cost of all of the property 
of that class at the time of the disposition, or 


(D) in respect of any other depreciable property, the 
amount that would be determined under paragraph (e) if 
the words “at the beginning of that fiscal period” were 
read as “at the time of the disposition”, 


(ii) where the property was disposed of after 1971 and before 
the particular time, the amount, if any, by which the lesser of 


(A) the proceeds of disposition thereof, and 
(B) the fair market value of the property on valuation day, 


exceeds the capital cost to the partnership of the property, 
and 


(iii) in any other case, the amount, if any, by which 
(A) the lesser of the fair market value of the property on 
valuation day and its fair market value at the particular 
time 

exceeds 
(B) the capital cost to the partnership of the property, or 


(g) an amount in respect of any business carried on by the part- 
nership in its 1971 fiscal period and thereafter without interrup- 
tion until the particular time, equal to the amount, if any, by 
which 


(i) 2 times the eligible capital amounts (within the meaning 
assigned by section 14 of the amended Act) in respect of the 
business (computed without reference to section 21 of this 
Act) that would have become payable to the partnership 


would exceed 


(ii) the amount that would be deemed by subsection 21(1) to 
be the amount that had become payable to the partnership 


if the partnership had disposed of the business at the particular 
time for an amount equal to its fair market value at that time, 


exceeds the total of all amounts each of which is the amount of any 
debt owing by the partnership, or any other obligation of the part- 
nership to pay an amount, that was outstanding at the beginning of 
the partnership’s first fiscal period ending after 1971, minus such 
part, if any, thereof as would, if the amount had been paid by the 
partnership in that fiscal period, have been deductible in computing 
its income for that fiscal period. 


(13) Meaning of “actual cost” — For the purposes of this sec- 
tion, the “actual cost” to a person of any property means, except as 
expressly otherwise provided in this section, the amount, if any, by 
which 


(a) its cost to the person computed without regard to the provi- 
sions of this section 

exceeds . 
(b) such part of that cost as was deductible in computing the 
person’s income for any taxation year ending before 1972. 


Interpretation Bulletins: IT-93: Capital property owned on December 31, 1971 — 
meaning of actual cost and amortized cost (archived). { 
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(14) Idem — For the purposes of this section, the “actual cost” toa 
taxpayer, as of any particular time after 1971, of an interest in'a 
partnership of which the taxpayer was a member. on December 31, 
1971 and thereafter without interruption until the particular time 
means the amount, if any, by which the total of 


(a) the ‘cost to the taxpayer of the interest, computed as of the 
particular time without regard to the provisions of this section, 


(b) the total of all amounts each of which is an amount in respect 
of a fiscal period of the partnership that ended before. 1972, 
equal to the total of Lane 


(i) the amount that the taxpayer’s income from the partner- 


ship for the taxation year of the taxpayer in which the period | 


ended would have been, if the former Act had been ‘read 
without réference to subsection 83(5) of that Act, and 


(ii) the taxpayer’s share, determined at the end of the period, 
of all profits made from dispositions in the period of capital 
assets that were partnership property of the partnership, to 
the extent that those profits were not included in computing 
the income or loss, as the case may be, from the partnership, 
of any member thereof, 


(c) where the taxpayer had, before 1972, made a contribution of 
capital to the partnership otherwise than by way of loan, such 
part’ of the contribution as cannot reasonably be regarded as a 
gift made to, or for the benefit of, any other member of the part- 
nership who was related to the taxpayer, and 


(d) where, by. means of the partnership, the taxpayer carried on 
before 1972 a business that was a profession, the amount that the 
-taxpayer’s 1971 receivables (within the meaning assigned by 
subsection 23(5)) in respect of the business would have been if, 
before 1972, the taxpayer had carried on no businesses except 
by means of the partnership, 


exceeds the total of 


(e) all amounts each of which is an amount in respect of the 
disposition by the taxpayer before the particular time of a part of 
the taxpayer’s interest in the partnership, equal to such portion 
of, 


(i) where the disposition was made before 1972, the actual 
cost to the taxpayer of the interest, and 


(ii) in any other case, the adjusted cost base to the taxpayer 
of the interest immediately before the disposition, 


as can reasonably be regarded as attributable ‘to the part so dis- 
« posed-of, 


(f) all amounts each of which is an amount in respect of a fiscal 
period of the partnership that ended before 1972, equal to the 
total of ; 


(i) the amount that would have been the taxpayer’s loss from 
the partnership for the taxation year of the taxpayer in which 
the period ended if the former Act had been read without ref- 
erence to subsection. 83(5) of. that Act, 


(ii) the taxpayers’ share, determined at the end of the period, 
of all losses sustained from dispositions in the period of capi- 
tal assets that were partnership property of the partnership, to 
the extent that those losses were not included in computing 
the loss or income, as the case may be, from the partnership, 
of any member thereof, and 


(iii) the taxpayer’s share, determined at the end of the period, 
of such of the drilling and exploration expenses, including all 
general geological and geophysical expenses incurred by the 
partnership: while’ the taxpayer was’a member thereof, on or 
in respect of exploring or drilling for petroleum or natural 
gas in Canada as were incurred in the period and after 1948, 
to the extent that those expenses were not deducted in com- 
puting the taxpayer’s income from the partnership for the 
taxpayer’s 1971 or any preceding taxation year, and, 


(g) all amounts received by the taxpayer before 1972.as, on ac- 
count of, in lieu of payment of or in satisfaction of, a distribution 


ITAR 
S. 26(18)(a) 


of the taxpayer’s share of the partnership profits or partnership 
capital: ) 


(15) Idem — For the purposes of this section and. subsection 
88(2.1) of the amended Act, the “actual cost” to a taxpayer, as of 
any particular time after 1971, of any shares (in this subsection re- 
ferred to as “new shares”) of any class of the capital stock of a new 
corporation formed as a result of an amalgamation of two or more 
corporations (within the meaning of section 85I of the former Act 
as it read in its application to the 1971 taxation year) that were 


(a) owned by the taxpayer on December 31, 1971, and thereafter 
without interruption until the particular time, and 


-(b) acquired by the taxpayer by the conversion, because of the 
amalgamation, of shares of the capital stock of a predecessor 
corporation into shares of the capital stock of the new 
corporation, 


means that proportion of the actual cost to the taxpayer of any 
shares owned by the taxpayer that were so converted because of the 
amalgamation that the. fair market value, immediately after the 
amalgamation, of the new shares of that class so,acquired by the 
taxpayer is of the fair market value, immediately after the amalga- 
mation, of all of the shares of the capital stock of the new corpora- 
tion so acquired by the taxpayer. 


(16) Idem — For) the purposes of this section, the “‘actual cost” to 
an. individual, as of any particular time after 1971, of any share of 
the capital stock of a corporation that was 


(a) owned by the individual on December 31, 1971 and thereaf- 
ter without interruption until the particular time, and 


(b) ‘acquired by the individual ina taxation year before 1972 
under an agreement referred to in subsection 85A(1) of the for- 
mer Act as it read in its application to that taxation, year, 


means an amount equal to the greater of 


(c) the actual cost to the individual of the share:computed with- 
out regard to this subsection, and 


_ (d) the fair market value of the share at the time the individual 
so acquired it. . 


(17) Idem — For the purposes of this section, and subsection 
88(2.1) of the amended Act, the “actual cost” to a taxpayer, as of 
any particular time after 1971, of any capital property received by 
the taxpayer before 1972 and owned: by the taxpayer thereafter 
without interruption until the particular time means, 


(a) where the property was so received as, on account of, in lieu 
of payment of or in satisfaction of, a dividend payable in kind 
(other than a'stock dividend) in respect of a share owned by the 
taxpayer of the capital stock ofa corporation, the fair market 
value of that property at the time the property was so received; 


(b) where the property so received was a share of the capital 
stock of a corporation received by the taxpayer as a stock divi- 
dend, the amount that, because of the receipt of the share, was 
deemed by subsection 81(3) of the former Act to have been re- 
ceived by the taxpayer as a dividend; and 


(c) where the property was so received from a pension fund or 
plan, an employees profit, sharing plan, a retirement savings 
plan, a deferred profit sharing plan or a supplementary unem- 
ployment benefit plan, the fair market value of that property at 
the time the property was so received. 


(17.1) Application — Where a taxpayer is»deemed to have: ac- 
quired a property because of subsection 138(11.3) of the amended 
Act, this section does not.apply in respect.of any subsequent dispo- 
sition or deemed disposition of the property. . 

Interpretation Bulletins: IT-88R2: Stock dividends. 


(18) Transfer of farm land by a farmer to [the farmer’s] 
child at death — Where 
(a) a taxpayer owned, on December 31, 1971 and thereafter 
without interruption until the taxpayer’s death, any land-referred 
to:in subsection 70(9) of the amended Act, 
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(b) the land has, on or-after the death of the taxpayer and as a 
consequence thereof, been transferred or distributed to’a child of 
the taxpayer who was resident in Canada immediately before the 
death of the taxpayer, and 


(c) it can be shown, within the period ending 36 months after the 
death of the taxpayer or, where written application therefor has 
been made to the Minister by the legal representative of the tax- 
payer within that period, within such longer period as the Min- 
ister considers reasonable in the circumstances, that the land has 
become vested indefeasibly in the child, 


the following rules apply: 


(d) paragraph 70(9)(b) of the amended Act does not apply for 
the purpose of determining the cost to the child of the land or 
part thereof, as the case may be, and 


(e) subsection (5) applies in respect of the transfer or distribution 

of the land to the child as if the references in that subsection to 

“June 18, 1971” were references to “December 31, 1971”, 
Related Provisions: ITAR 26(20) — Extended meaning of “child”, 


Interpretation Bulletins: IT-349R3: Intergenerational transfers of farm property on 
death; IT-449R: Meaning of “vested indefeasibly” (archived). 


(19) Inter vivos transfer of farm land by a farmer to 
child — Where a taxpayer owned, on December 31, 1971, and 
thereafter without interruption until a transfer thereof by the tax- 
payer to the taxpayer’s child, in circumstances to which subsection 
73(3) of the amended Act applies, land referred to in that 
subsection, 


(a) paragraph 73(3)(d) of the amended Act does not apply for 
the purpose of determining the cost to the child of the land; and 


(b) subsection (5) shall apply in respect of the transfer of the 
land to the child as if the references in that subsection to “June 
18, 1971” were references to “December 31, 1971”. 


Related Provisions: ITAR 26(20) — Extended meaning of “child”. 
Interpretation Bulletins: IT-268R4: Inter vivos transfer of farm property to child. 


(20) Extended meaning of “child” — For the purposes of sub- 
sections (18) and (19), “child” of a taxpayer includes 


(a) a child of the taxpayer’s child: 
(b) a child of the taxpayer’s child’s child; and 


(c) a person who, at any time before attaining the age of 21 
years, was wholly dependent on the taxpayer for support and of 
whom the taxpayer had, at that time, in law or in fact, the cus- 
tody and control. 


Related Provisions: ITA 70(10) — Extended meaning of “child”. 


(21) Shares received on amalgamation — Where, after May 
6, 1974, there has been an amalgamation (within the meaning as- 
signed by section 87 of the amended Act) of two or more corpora- 
tions (each of which is in this subsection referred to as a “predeces- 
sor corporation”) to form one corporate entity (in this subsection 
referred to as the “new corporation”), and 


(a) any shareholder (except any predecessor corporation) owned 
shares of the capital stock of a predecessor corporation on De- 
cember 31, 1971 and thereafter without interruption until imme- 
diately before the amalgamation, 


(b) any shares referred to in paragraph (a) were shares of one 
class of the capital stock of a predecessor corporation (in this 
subsection referred to as the “old shares’’), 


(c) no consideration was received by the shareholder for the dis- 
position of the old shares on the amalgamation other than shares 
of one class of the capital stock of the new corporation (in this 
subsection referred to as the “new shares’”’), and 


(c.1) the cost of the new shares received by the shareholder be- 
cause of the amalgamation was determined otherwise than be- 
cause of paragraph 87(4)(e) of the amended Act, 


notwithstanding any other provision of this Act or of the amended 
Act, for the purposes of subsection 88(2.1) of the amended Act and 
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of determining the cost to the taxpayer and the adjusted cost base to 
the taxpayer of the new shares, 


(d) the property that was the old shares shall be deemed not to 
have been disposed of by the shareholder because of the amalga- 
mation but to have been altered, in form only, because of the 
amalgamation and to have continued in existence in the form of 
the new shares, and rises 


(e) the property that is the new shares shall be deemed not to 
have been acquired by the shareholder because of the amalga- 
mation but to have been in existence prior thereto in the form of 
the old shares that were altered, in form only, because of the 
amalgamation. 


Related Provisions: ITAR 26(30) — Disposition by non-resident of taxable Cana- 
dian property. 


(22) Options received on amalgamations — Where, after 
May 6, 1974, there has been an amalgamation (within the meaning 
assigned by section 87 of the amended Act) of two or more corpora- 
tions (each of which is in this subsection referred to as a ““predeces- 
sor corporation”) to form one corporate entity (in this subsection 
referred to as the “new corporation”) anda taxpayer has acquired an 
option to acquire capital property that was shares of the capital 
stock of the new corporation (in this subsection referred to as the 
“new option’) as sole consideration for the disposition on the amal- 
gamation of an option to acquire shares of the capital stock of a 
predecessor corporation (in this subsection referred to as the “old 
option”) owned by the taxpayer on December 31, 1971 and thereaf- 
ter without interruption until immediately before the amalgamation, 
notwithstanding any other provision of this Act or of the amended 
Act, for the purposes of subsection 88(2.1) of the amended Act and 
of determining the cost to the taxpayer and the adjusted cost base to 
the taxpayer of the new option, 


(a) the property that was the old option shall be deemed not to 
have been disposed of by the taxpayer because of the amalgama- 
tion but to have been altered, in form only, because of the amal- 
gamation and to have continued in existence in the form of the 
new option; and 


(b) the property that is the new option shall be deemed not to 
have been acquired by the taxpayer because of the amalgama- 
tion but to have been in existence prior thereto in the form of the 
old option that was altered, in form only, because of the 
amalgamation. 


(23) Obligations received on amalgamations — Where, after 
May 6, 1974, there has been an amalgamation (within the meaning 
assigned by section 87 of the amended Act) of two or more corpora- 
tions (each of which is in this subsection referred to as a “predeces- 
sor corporation”) to form one corporate entity (in this subsection 
referred to as the “new corporation”) and a taxpayer has acquired a 
capital property that was a bond, debenture, note, mortgage, hy- 
pothecary claim or other similar obligation of the new corporation 
(in this subsection referred to as the “new obligation”) as sole con- 
sideration for the disposition on the amalgamation of a bond, de- 
benture, note, mortgage, hypothecary claim or other similar obliga- 
tion respectively of a predecessor corporation (in this subsection 
referred to as the “old obligation”) owned by the taxpayer on De- 
cember 31, 1971 and thereafter without interruption until immedi- 
ately before the amalgamation, notwithstanding any other provision 
of this Act or of the amended Act, for the purposes of subsection 
88(2.1) of the amended Act and of determining the cost to the tax- 
payer and the adjusted cost base to the taxpayer of the new 
obligation, 


(a) the property that was the old obligation shall be deemed not 
to have been disposed of by the taxpayer because of the amalga- 
mation but to have been altered, in form only, because of the 
amalgamation and to have continued in existence in the form of 
the new obligation; and 


(b) the property that is the new obligation shall be deemed not to 
have been acquired by the taxpayer because of the amalgama- 
tion but to have been in existence prior thereto in the form of the 
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old obligation that was altered, in form only, because of the 
amalgamation. 


History: The opening words of subsec. 26(23) amended by 2001, c. 17, subsec. 
232(2), to add “hypothecary claim” (in two places), in force June 14, 2001. The open- 
ing words formerly read: 


(24) Convertible properties — Where there has been an ex- 
change to which subsection 51(1) of the amended Act applies on 
which a taxpayer has acquired shares of one class of the capital 
stock of a corporation (in this subsection referred to as the “new 
shares”) in exchange for a share, bond, debenture or note of the cor- 
poration (in this subsection referred to as the “old property”) owned 
by the taxpayer on December 31, 1971 and thereafter without inter- 
ruption until immediately before the time of the exchange, notwith- 
standing any other provision of this Act or of the amended Act, for 
the purposes of subsection 88(2.1) of the amended Act and, where 
the exchange occurred after May 6, 1974, for the purposes of deter- 
mining the cost to the taxpayer and the adjusted cost base to the 
taxpayer of the new shares, 


(a) the property that was the old property shall be deemed not to 
have been disposed of by the taxpayer because of the exchange 
but to have been altered, in form only, because of the exchange 
and to have continued in existence in the form of the new shares; 
and 


(b) the property that is the new shares shall be deemed not to 
have been acquired by the taxpayer because of the exchange but 
to have been in existence prior thereto in the form of the old 
property that was altered, in form only, because of the exchange. 


Interpretation Bulletins: IT-146R3: Shares entitling shareholders to choose taxable 
or other kinds of dividends. 


(25) Bond conversion — Where, after May 6, 1974, there has 
been an exchange to which section 51:1 of the amended Act applies 
on which a taxpayer has acquired a bond of a debtor (in this subsec- 
tion referred to as the “new bond”) in exchange for another bond of 
the same debtor (in this subsection referred to as the “old bond”) 
owned by the taxpayer on December 31, 1971 and thereafter with- 
out interruption until immediately before the exchange, notwith- 
standing any other provision of this Act or of the amended Act, for 
the purposes of subsection 88(2.1) of the amended Act and of deter- 
mining the cost to the taxpayer and the adjusted cost base to the 
taxpayer of the new bond, 


(a) the property that was the old bond shall be deemed not to 
have been disposed of by the taxpayer because of the exchange 
but to. have been altered, in form only, because of the exchange 
and to have continued in existence in the form of the new bond; 
and 


(b) the property that is the new bond shall be deemed not to have 
been acquired by the taxpayer because of the exchange but to 
have been in existence prior thereto in the form of the old bond 
that was altered, in form only, because of the exchange. 


(26) Share for share exchange — Where, after May 6, 1974, 
there has been an exchange to which subsection 85.1(1) of the 
amended Act applies on which a taxpayer has acquired shares of 
any particular class of the capital stock of a corporation (in this sub- 
section referred to as the “new, shares”) in exchange for shares of 
any particular class of the capital stock of another corporation (in 
this subsection referred to as the “old shares”) owned by the tax- 
payer on December 31, 1971 and thereafter without interruption un- 
til immediately before the exchange, notwithstanding any other pro- 
vision of this Act or of the amended Act, for the purposes of 
subsection 88(2.1) of the amended Act and of determining the cost 
to the taxpayer and the adjusted cost base to the taxpayer of the new 
shares, 


(a) the property that was the old shares shall be deemed not to 
have been disposed of by the taxpayer because of the exchange 
but to have been altered, in form only, because of the exchange 
and to have continued in existence in the form of the new shares; 
and 
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(b) the property that is the new shares shall be deemed not to 
have been acquired by the taxpayer because of the exchange but 
to have been in’ existence prior thereto in the form of the old 
shares that were altered, in form only, because of the exchange. 


Interpretation Bulletins: IT-450R: Share for share exchange. 


(27) Reorganization of capital — Where, after May 6, 1974, 
there has been a reorganization of the capital of a corporation to 
which section 86 of the amended Act applies on which a taxpayer 
has acquired shares of a particular class of the capital stock of the 
corporation (in this subsection referred to as the “new shares”) as 
the sole consideration for the disposition on the reorganization of 
shares of another class of the capital stock of the corporation (in this 
subsection referred to as the “old shares”) owned by the taxpayer on 
December 31, 1971 and thereafter without interruption until imme- 
diately before the reorganization and the cost to the taxpayer of the 
new shares was determined otherwise than because of subsection 
86(2) of the amended Act, notwithstanding any other provision of 
this Act or of the amended Act, for the purposes of subsection 
88(2.1) of the amended Act and of determining the cost to the tax- 
payer and the adjusted cost base to the taxpayer of the new shares, 


(a) the property that was the old shares shall be deemed not to 
have been disposed of by the taxpayer because of the reorgani- 
zation but to. have been altered, in form only, because of the re- 
organization and to have continued in existence in the form of 
the new shares; and 


(b) the property that is the new. shares shall be deemed not to 
have been acquired by the taxpayer by virtue of the reorganiza- 
tion but to have been in existence prior thereto in the form of the 
old ‘shares that were altered, in form only, because of the 
reorganization. — 

Advance Tax Rulings: ATR-22R: Estate freeze using share exchange. 


(28) Idem — Where a taxpayer acquired a property (in this subsec- 
tion referred to as the “first property”) in circumstances to which 
any of subsections (5) and (21) to (27) applied and subsequently 
acquires, in exchange for or in consideration for the disposition of 
the first property, another property in circumstances to which any of 
subsections (21) to (27) would apply if the taxpayer had owned the 
first property on December 31, 1971 and thereafter without inter- 
ruption until the time of the subsequent acquisition, for the purposes 
of applying subsections (21) to (27) in respect of that subsequent 
acquisition, the taxpayer shall be deemed to have owned the first 
property on December 31, 1971 and thereafter without interruption 
until the time of the subsequent acquisition. 

History: Subsec. 26(28) added by 1994, c.7, Sch. II (1991, ¢..49),\s. 200, applicable to 
acquisitions of property. occurring after July 13, 1990, except that, where the taxpayer 
so elected by notifying the Minister of National Revenue in writing either before 1993 
or in the taxpayer’s return of income under Part I of the Act for the taxation year in 
which the taxpayer disposed of the property, the subsec. applies to acquisitions occur- 
ring after May’ 6, 1974 and before July 14, 1990 with respect to property that was 
owned by the taxpayer on July 13, 1990. 


Interpretation Bulletins: IT-450R: Share for share exchange. 


(29) Effect of election under subsection 110.6(19) — Where 
subsection 110.6(19) of the amended Act applies to a particular pro- 
perty, for the purposes of determining the cost and the adjusted cost 
base to a taxpayer of any. property at any time after February 22, 
1994, the particular property shall be deemed not to have been 
owned by any taxpayer on December 31, 1971. 

Related Provisions: ITAR 26(30) — Disposition by non-resident of taxable Cana- 
dian property. 

History: Subsec. 26(29) added by 1995, c. 3, s. 57, in force March 26, 1995. 


(30) Additions to taxable Canadian property — Subsections 
(1.1) to (29) do not apply to a disposition by a non-resident person 
of a property 

(a) that the person last acquired before April 27, 1995; 


(b) that would not. be a taxable Canadian property immediately 
before the disposition if section 115 of the amended Act were 
read as it applied to dispositions that occurred on April 26, 1995; 
and 
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(c) that would be a taxable Canadian property immediately 
before the disposition if section. 115 of the amended Act were 
read as it applied to dispositions that occurred on January 1, 
1996. 


Related Provisions: ITA 40(9) — Gains limited to those accruing after April 1995. 


History: Subsec. 26(30) amended by 2001, c. 17, s. 249, applicable to dispositions that 
occur after October 1, 1996. Subsec. 26(30) formerly read: 


(30) Subsections (1.1) to (29) do not apply to a disposition by a non-resident 
person of a taxable Canadian property that would not be a taxable Canadian pro- 
perty immediately before the disposition if section 115 of the amended Act were” 
read as it applied to dispositions that occurred on April 26, 1995. 


Subsec. 26(30) added by 1998, c. 19, subsec. 249(3), applicable to dispositions that 
occur after April 26, 1995. 


Definitions [ITAR 26]: “actual cost” —ITAR 26(5)(b), (6)(b), (c), (8)(c)(i), 
26(13)-(17); “adjusted cost base” — ITA 54, 248(1); “amended Act’ — ITAR 8; “am- 
ortized cost” —ITAR 26(5)(b), (6)(b), (c), 26(12); “amount” —ITA 248(1); “arm’s 
length” —ITAR 26(5.1), (5.2); “business” — ITA 248(1); “Canada” —ITA 255, In- 
terpretation Act 35(1); “Canadian corporation” — ITA 89(1), 248(1); “capital gain” — 
ITA 39(1), 248(1); “capital loss” — ITA 39(1)(b), 248(1); ‘capital property” —ITA 
54, ITAR 26(8.3), (8.4), (12); “child” — ITAR 26(20); “consequence” — 248(8); “cor- 
poration” — ITA 248(1), ITAR 26(8.5); “cost amount” — ITA 248(1); “deferred profit 
sharing plan” —ITA 147(1), 248(1); “depreciable property” —ITA 13(21), 248(1); 
“discount” —ITAR 26(12); “dividend” — ITA 248(1); “eligible capital amount” — 
ITA 14(1), 248(1); “eligible capital property” — ITAR 26(12); “employees profit shar- 
ing plan” —ITA 144(1), 248(1); “fair market value on valuation day” —ITAR 
26(8)(b)(ii), (c)(ii), 26(11); “first property” —ITAR 26(28); “fiscal period” —ITA 
249.1; “foreign affiliate’ —ITA 95(1), 248(1); “former Act” —ITAR 8: “identi- 
cal” —ITA 248(12), ITAR 26(8.1), (8.2); “Income Tax Act, chapter 148 of the Re- 
vised Statutes of Canada, 1952”, “Income Tax Application Rules, 1971** —ITAR 69: 
“individual”, “legal representative”, “life insurance business”, “life insurance corpora- 
tion” — ITA 248(1); “listed personal property” — ITA 54, 248(1); “Minister” — ITA 
248(1); “month” — Interpretation Act 35( 1); “new bond” — ITAR 26(25); “new cor- 
poration” —ITAR 26(21)-(23); “new obligation” —ITAR 26(23):; “new option” — 
ITAR 26(22); “new shares” — ITAR 26(21)(c), 26(24), (26), (27); “non-resident” — 
ITA 248(1); “obligation” — ITAR 26(1.1), (12); “old bond” — ITAR 26(25); “old ob- 
ligation”, “old option” —ITAR 26(22): “old property” —ITAR 26(24); “old 
shares” — ITAR 26(21)(b), 26(26), (27); “original owner” — ITAR 26(5); “owned” — 
ITAR 26(6)(a), 26(28); “person” — ITA 248(1); “personal-use property” —ITA 54, 
248(1); “predecessor corporation” —ITAR 26(21)+(23); “premium” —ITAR 26(12): 
“prescribed”"ITA 248(1); “principal amount” — ITA 248(1), (26); “property” — ITA 
248(1); “related” — ITA 251(2)-(6); “resident in Canada” —ITA 250; “retirement 
savings plan” —ITA 146(1), 248(1); “share”, “shareholder”, “stock dividend” — ITA 
248(1); “subsequent owner” —ITAR 26(5): “supplementary unemployment benefit 
plan” —ITA 145(1), 248(1); “tax equity” —ITAR 26(12); “taxable Canadian pro- 
perty” —ITA 248(1); “taxation year’ —ITA 249: “taxpayer” —ITA 248(1); “un- 
depreciated capital cost’? — ITA 13(21), 248(1); “valuation day” —ITAR 24; “writ- 
ing” — Interpretation Act 35(1); “written” — Interpretation Act 35(1)“writing”. 


26.1 (1) Change of use of property before 1972 — For the 
purposes of paragraph 40(2)(b) and the definition “principal resi- 
dence” in section 54 of the amended Act, where a taxpayer owned, 
on December 31, 1971, a property that is a housing unit, a leasehold 
interest in a housing unit or a share of the capital stock of a cooper- 
ative housing corporation, if the housing unit was, or if the share 
was acquired for the sole purpose of acquiring the right to inhabit, a 
housing unit owned by the corporation that was ordinarily inhabited 
by the taxpayer, and the taxpayer began at any time thereafter but 
before 1972 to use the property for the purpose of gaining or pro- 
ducing income therefrom, or for the purpose of gaining or produc- 
ing income from a business, and the taxpayer elected in the tax- 
payer’s return of income for the 1974 or 1975 taxation year as if the 
taxpayer had begun to use the property for the purpose of gaining or 
producing income therefrom or for the purpose of gaining or pro- 
ducing income from a business on January 1, 1972, the taxpayer 
shall be deemed to have made an election under subsection 45(2) of 
the amended Act in the taxpayer’s return of income for the 1972 
taxation year and to have so begun to use the property. 


(2) No capital cost allowance while election in force — 
Where the taxpayer has made the election described in subsection 
(1), no amount may be deducted under paragraph 20(1)(a) of the 
amended Act for the 1974 and subsequent taxation years in respect 
of property referred to in that subsection while the election remains 
in force. 


Income Tax Application Rules 


Definitions [ITAR 26.1]: “amended Act? —ITAR 8; “amount”, “business” —ITA 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “property”, “share” — 
ITA 248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


27, 28. [Repealed under former Act] 


29. (1) Deduction from income of petroleum or natural gas 
corporation — A corporation whose principal business is produc- 
tion, refining or marketing of petroleum, petroleum products or nat- 
ural gas or exploring or drilling for petroleum or natural gas may 
deduct, in computing its income for a taxation year, the lesser of 


(a) the total of such of the drilling and exploration expenses, in- 
cluding all general geological and geophysical, expenses, in- 
curred by it on or in respect of exploring or drilling for petro- 
leum or natural gas in Canada as were incurred during the 
calendar years 1949 to 1952, to the extent that they were not 
deductible in computing income for a previous taxation year, 
and 


(b) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this section or section 
65, 66 or 66.1 of the amended Act minus the deductions allowed 
for the year under subsections (9), (10) and (25) of this section 
and sections 112 and 113 of the amended Act. 


Related Provisions: ITA 87(1.2) — New corporation deemed continuation of prede- 
cessor; ITAR 29(31) — Multiple deductions. 


History: Para. 29(1)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 201(1), 
applicable to taxation years ending after February 17, 1987. That para. formerly read: 


(b) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this section or section 65, 66 or 66.1 of 
the amended Act, minus the deductions allowed for the year under subsections 
(9), (10) and (25) of this section, sections 112 and 113 of the amended Act and 
subsections 66(6) and (7) and 66.1(4) and (5) of the Income tax Act, chapter 148 
of the Revised Statutes of Canada, 1952. 


(2) Deduction from income of mining corporation — A cor- 
poration whose principal business is mining or exploring for miner- 
als may deduct, in computing its income for a taxation year, the 
lesser of 


(a) the total of such of the prospecting, exploration and develop- 
ment expenses incurred by it in searching for minerals in Canada 
as were incurred during 1952, to the extent that they were not 
deductible in computing income for a preceding taxation year, 
and 


(b) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this section or section 
65, 66 or 66.1 of the amended Act minus the deductions allowed 
for the year under subsections (9), (10) and (25) of. this section 
and sections 112 and 113 of the amended Act, 


if the corporation has filed certified statements of those expenses 
and has satisfied the Minister that it has been actively engaged in 
prospecting and exploring for minerals in Canada by means of qual- 
ified persons and has incurred the expenses for those purposes. 


History: Para. 29(2)(b) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 201(2), 
applicable to taxation years ending after February 17, 1987. That para. formerly read: 


(b) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this section or section 65, 66 or 66.1 of 
the amended Act, minus the deductions allowed for the year’ under subsections. 
(9), (10) and (25) of this section, sections 112 and 113 of the amended Act and. . 
subsections 66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, ; 


(3) Deduction from income of petroleum or natural gas 
corporation or mining corporation — A corporation whose 
principal business is . 


(a) production, refining or marketing of petroleum, petroleum 
products or natural gas, or exploring or drilling for petroleum or 
natural gas, or 


(b) mining or exploring for minerals, 
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(c) the total of such of 
(i) the drilling and exploration expenses, including all gen- 
eral: geological and geophysical expenses, incurred by it on 
or in respect of exploring or drilling for petroleum or natural 
gas in Canada, and _ 


(ii) the prospecting, exploration and development expenses 
incurred by. it in searching for minerals in Canada, 


as were incurred after 1952 and before April 11, 1962, to the 


extent that they were not deductible in computing. income for a 


previous taxation year, and | 


(d) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this section or section 
65, 66 or. 66.1 of the amended. Act minus the deductions allowed 
for the year under subsections (1), (2), (9); (10), and (25) of this 
section and sections 112 and 113 of the amended Act. 


Related Provisions: ITAR 29(31)— Multiple deductions. 


History: Para. 29(3)(d) substituted by 1994, c. 7, Sch. IF (1991, c. 49), subsec. 201(3), 
applicable to taxation years ending after February 17, 1987. That para: formerly read: 


(d) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this’ section or section:65, 66 or 66.1 of 
the amended Act, minus the deductions allowed for the year under subsections 
(1), (2), (9), (10) and (25) of this section, sections 112 and.113.of the amended 
Act and subsections 66(6) and (7) and 66.1(4) and (5) of the Income) Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952. 


(4) Deduction from income of petroleum corporation, 
etc. — A corporation whose principal, business is 


may deduct, in computing its income for a taxation year, the lesser 
of ; 


(a) production, refining or marketing of petroleum, petroleum 


products or natural gas, or exploring or. drilling for petroleum. or 


natural gas, , 
(b) mining or exploring for minerals, 


(c) processing mineral ores for the purpose of recovering metals 
therefrom, 


‘(d) a combination of 


(i) processing mineral ores for the purpose of recovering 
metals therefrom, and 


(ii) processing metals recovered from the ores so processed, 


_(e) fabricating metals, or 


(f) operating a pipeline for the transmission of oil or natural gas, 


(g) the total of such of 
(i) the drilling and. exploration. expenses, including all. gen- 


eral geological and geophysical expenses, incurred by it on 


or in respect of exploring or drilling for petroleum or natural 
gas in Canada, and 


(ii) the prospecting, exploration and development expenses 
incurred by it on searching for minerals in Canada, 


as were incurred after April 10, 1962 and before 1972, to the 
extent that they were not deductible in computing income for a 


previous taxation year, and 


(h) of that total, an amount equal to its income for the taxation 
year if no deduction were allowed under this subsection or sec- 
tion 65, 66 or 66.1 of the amended Act minus the deductions 
allowed for the year under subsection 66(2) and sections 112 


and 113 of the amended Act. 


Related Provisions: ITAR 29(31) — Multiple deductions. 


History: Para. 29(4)(h) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 201(4), 


applicable to taxation years ending after February 17, 1987. That para. formerly read: 


(h) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this subsection or section 65, 66 or 66.1 
of the amended Act, minus the deductions allowed for the year under subsection 
66(2) and sections 112 and 113 of the amended Act and subsections 66(6) and 
(7) and 66.1(4) and (5) of the Income Tax Act, Revised Statutes of Canada, 1952. 


e lesser 


(5) Application of para. (4)(g) — In applying paragraph 4(g) to 
a corporation described in paragraph (4)(f), the reference in para- 
graph (4)(g) to “April-10, 1962” shall be read asa reference to 
“June 13, 1963”. 


(6), (7), (8) [Repealed] | 


History: Subsecs. 29(6) to (8) repealed by 1997, c. 25, s. 73, applicable to. renuncia- 
tions made 


(a) after 2006, in respect of a payment or loan received by a joint exploration cor- 
poration before March 6, 1996; 


(b) after 2006, in respect, of a payment or loan received by a joint exploration cor- 
poration after March 5, 1996 under an agreement in, writing made 


(i) by the corporation before March 6, 1996, or 
(ii). by another. corporation before March 6, 1996, where 


(A) the other corporation controlled the corporation at the time the agree- 
ment was made, or 


(B) the other corporation undertook; at the time the agreement was made, 
to form the corporation; and 


_ (©), after. March D» 1996,.in any other case. 
Subsecs. (6) to (8) formerly read: 


(6) Joint exploration corporation,» may renounce expenses — A joint explo- 
ration corporation may, in-any particular taxation year or within 6 months after 
the end of that year, elect in prescribed form to renounce in favour of another 
corporation described in subsection (4) an agreed portion of the total of such of 


(a) the drilling and exploration expenses, including all general geological 
and geophysical expenses, incurred by the joint exploration corporation on 
or in respect of exploring or drilling for'petroleum or natural gas in Canada, 
and 


(b) the prospecting, exploration and development expenses incurred by the 
joint exploration corporation in searching for minerals in Canada, 


as were incurred by the joint exploration corporation during a period after 1956 
and before April:11, 1962 throughout which the other corporation was a share- 
holder corporation, to the extent that the total of those expenses exceeds any 
amount deductible under subsection (3) in respect thereof by the joint explora- 
tion corporation in computing its income for any taxation year preceding the par- 
ticular year, and on the election the agreed portion 


(c) shall be deemed, for the purposes of subsection (4) of this section and 
sections 66, 66.1 and 66.2 of the amended Act, to be expenses described in 
paragraphs (a) and (b) of this subsection incurred by. the other corporation 
during its taxation year in which the particular taxation year ends, and 


(d) shall be subtracted from the total described in paragraph (3)(c) in deter- 
mining the amount deductible by the joint exploration corporation ‘under 
subsection (3) in computing its income. 


(7) Idem — A joint exploration corporation may, in any particular taxation year 
or within 6 months from ‘the end ‘of that year, elect: in prescribed form to re- 
nounce in favour of another corporation described in subsection (4) an agreed 
portion. of the total of such of 


(a) the drilling and exploration expenses, including all general geological 
and geophysical expenses, incurred by, the joint exploration corporation on 
or in respect of exploring or drilling for petroleum or natural gas in Canada, 
and 


(b) the prospecting, exploration and development expenses incurred by the 
joint exploration corporation in searching for minerals in Canada, 


as were incurred by the joint exploration corporation during a period after April 
10, 1962 and before 1972 throughout which the other corporation’ was a share- 
holder corporation, to the extent that the total of those expenses exceeds any 
amount deductible under subsection (4) in respect thereof by the joint explora- 
tion corporation in computing its income for any taxation year preceding the par- 
ticular year, and on the election the agreed portion 
(c) shall be deemed, for the purposes of subsection (4) of this section and 
sections 66, 66.1 and 66.2 of the amended Act, to be expenses described in 
paragraphs (a) and (b) of this subsection incurred by the other corporation 
during its taxation year in which the particular taxation year-ends, and 


(d) shall be subtracted from the total described in paragraph. (4)(g) in deter- 
mining the amount deductible by the joint exploration corporation under 
subsection (4) in computing its income. : 

(8) Definitions — For the purposes of subsections (6) and (7), 

“agreed portion” in respect of a corporation that was a shareholder corporation of 


a joint exploration corporation means such amount as is agreed on between the 
joint exploration corporation and the other corporation not exceeding 


(a) the payments referred to in paragraph (c) of the definition “shareholder 
corporation” in this subsection made by the other corporation to the joint 
exploration corporation during the period it was a shareholder corporation in 
respect of the expenses incurred by the joint exploration corporation referred 
to in paragraphs (6)(a) and (b) or (7)(a) and (b), as the case may be, 
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minus 
(b) the total of the amounts, if any, previously renounced by the joint explo- 
ration corporation under subsection (6) or (7), as the case may be, in favour 
of the other corporation; 

“joint exploration corporation” means a corporation 
(a) whose principal business is of a class described in paragraph (3)(a) or 
(b), and 


(b) that has not at any time since its incorporation had more than 10 share- 
holders (not including any individual holding a share for the sole purpose of 
qualifying as a director); 
a “shareholder corporation” of a joint exploration corporation means a corpora- 
tion that for the period in respect of which the expression is being applied 
(a) was a shareholder of the joint exploration corporation, 
(b) was a corporation whose principal business was of a class described in 
subsection (4), and 
(c) made payments to the joint exploration corporation in respect of the ex- 


penses incurred by the joint exploration corporation referred to in paragraphs 
(6)(a) and (b) or (7)(a) and (b), as the case may be. 


(9) Deduction from income from businesses of 
associations, etc. — There may be deducted in computing the 
income of a taxpayer for a taxation year from the businesses of all 
associations, partnerships or syndicates formed for the purpose of 
exploring or drilling for petroleum or natural gas and of which the 
taxpayer was a member or partner, the lesser of 


(a) the total of the taxpayer’s share of such of the drilling and 
exploration expenses, including all general geological and geo- 
physical expenses, incurred by all those associations, partner- 
ships or syndicates while the taxpayer was a member or partner 
thereof, on or in respect of exploring or drilling for petroleum or 
natural gas in Canada as were incurred after 1948 and before 
April 11, 1962, to the extent that they were not deductible in 
computing the taxpayer’s income for a preceding taxation year, 
and 


(b) of that total, an amount equal to the taxpayer’s income from 
the businesses of all those associations, partnerships or syndi- 
cates for the taxation year, computed before making any deduc- 
tion under this section or section 65, 66, or 66.1 of the amended 
Act. 


(10) Idem — There may be deducted in computing the income of a 
taxpayer for the taxation year from the businesses of all associa- 
tions, partnerships or syndicates formed for the purpose of explor- 
ing or drilling for petroleum or natural gas and of which the tax- 
payer was a member or partner, the lesser of 


(a) the total of the taxpayer’s share of such of the drilling and 
exploration expenses, including all general geological and geo- 
physical expenses incurred by all those associations, partner- 
ships or syndicates while the taxpayer was a member or partner 
thereof, on or in respect of exploring or drilling for petroleum or 
natural gas in Canada as were incurred after April 10, 1962 and 
before 1972, to the extent that they were not deductible in com- 
puting the taxpayer’s income for a previous taxation year, and 


(b) of that total, an amount equal to the taxpayer’s income from 
the businesses of all those associations, partnerships or syndi- 
cates for the taxation year computed before making any deduc- 
tion under this section or section 65, 66, or 66.1 of the amended 
Act, minus the deduction allowed for the year under subsection 
(9) of this section. 

Related Provisions: 127.52(1)(e) — Limitation on deduction for AMT purposes. 


(11) Deduction from income of corporation — A corpora- 
tion, other than a corporation described in subsection (4), may de- 
duct, in computing its income for a taxation year, the lesser of 


(a) the total of such of 
(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred by it on 
or in respect of exploring or drilling for petroleum or natural 
gas in Canada, and 


(ii) the. prospecting, exploration and development expenses 
incurred by it in searching for minerals in Canada, 
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as were incurred after April 10, 1962 and before 1972, to the 
extent that they were not deductible in computing income for a 
preceding taxation year, and 


(b) of that total, an amount that would be equal to the total of 


(i) its income for the taxation year from operating an oil or 
gas well in Canada in which the corporation has an interest, 


(il) its income for the taxation year from royalties in respect 
of an oil or gas well in Canada, 

(iii) any amount included in computing its income for the 
taxation year because of subsection (17), and 


(iv) the amount, if any, included under paragraph 59(3.2)(b) 
or (c) of the amended Act in computing its income for the 
year, 
if no deduction were allowed under this section or section 65, 66 
or 66.1 of the amended Act minus the deductions allowed for the 
year under subsections (9) and (10) of this section and subsec- 
tion 66(2) of the amended Acct. 
History: Subpara. 29(11)(b)(iv) substituted applicable to 1985 et seq., and that portion 
of 29(11)(b) following subpara. (iv) substituted applicable to taxation years ending af- 
ter February 17, 1987, by 1994, c. 7, Sch. II (1991, c. 49), subsecs. 201(5), (6). Those 
portions formerly read: 


(iv) the total described in clause 66(3)(b)(ii)(C) of the Income Tax Act, chap- 
ter 148 of the Revised Statutes of Canada, 1952, as it read in its application 
to the 1984 and preceding taxation years in respect of the corporation for the 
year, 
if no deduction were allowed under this section, section 65, 66 or 66.1 of the 
amended Act, minus the deductions allowed for the year under subsections (9) 
and (10) of this section, subsection 66(2) of the amended Act and subsections 
66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952. 


(12) Deduction by individual of exploration expenses — 
There may be deducted, in computing an individual’s income for a 
taxation year, the lesser of 


(a) the total of such of 


(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred by the in- 
dividual on or in respect of exploring or drilling for petro- 
leum or natural gas in Canada, and 


(ii) the individual’s share of the drilling and exploration ex- 
penses, including all general geological and geophysical ex- 
penses incurred by all associations, partnerships or syndi- 
cates described in subsection (9), while the individual was a 
member or partner thereof, on or in respect of exploring or 
drilling for petroleum or natural gas in Canada, 


as were incurred after April 10, 1962 and before 1972, to the 
extent that they were not deductible in computing the indivi- 
dual’s income for a preceding taxation year, and 


(b) of that total, an amount that would be equal to the total of 


(i) the individual’s income for the taxation year from a busi- 
ness that consisted of the operation of an oil or gas well in 
Canada in which the individual had an interest, 


(ii) the individual’s income for the taxation year from royal- 
ties in respect of an oil or gas well in Canada, 

(iii) any amount included in computing the individual’s in- 
come for the taxation year because of subsection (17), and 
(iv) the amount, if any, included under paragraph 59(3.2)(b) 
or (c) of the amended Act in computing the individual’s in- 
come for the year, 


if no deduction were allowed under this section or section 65, 66 
or 66.1 of the amended Act, minus the deductions allowed for 
the year under subsections (9) and (10) of this section. 
Related Provisions: 127.52(1)(e) — Limitation on deduction for AMT purposes. 
History: Subpara. 29(12)(b)(iv) substituted by 1994, c. 7, Sch. II (1991, c, 49), subsec. 
201(7), applicable to 1985 et seq. That subpara. formerly read: 


(iv) the total described in clause 66(3)(b)(ii)(C) of the Income Tax Act, chapter 
148 of the Revised Statutes of Canada, 1952, as it read in its application to the 
1984 and preceding taxation years in respect of an individual for the year, 
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(13) Limitation re payments for exploration and drilling 
rights — In computing a deduction under subsection (1), (3) or 
(9), no amount shall be included in respect of a payment for or in 
respect of a right, licence. or privilege to explore for, drill for or take 
petroleum or natural gas, acquired before April 11, 1962, other than 
an annual payment not exceeding $1 per.acre. 


(14) Exploration and drilling rights; payments deducti- 
ble — Where an association, partnership or syndicate described in 
subsection (9) or a corporation or individual has, after April 10, 
1962 and before 1972, acquired under an agreement or other con- 
tract or arrangement a right, licence or privilege to explore for, drill 
for or take in Canada petroleum, natural gas or other related hydro- 
carbons (except coal) under which agreement, contract or arrange- 
ment there was not acquired any other right to, over or in respect of 
the land in respect of which such right, licence or privilege was so 
acquired except the right 


(a) to explore for, drill for or take materials and substances 
(whether liquid or solid and whether hydrocarbons or not) pro- 
duced in association with the petroleum, natural gas or other re- 
lated hydrocarbons (except coal) or found in any water con- 
tained in an oil or gas reservoir, or 


(b) to enter on, use and occupy as much of the land as is neces- 
sary for the purpose of exploiting the right, licence or privilege, 


an amount paid in respect of the acquisition thereof that was paid 


(c) before 1972, shall, for the purposes of subsections (4), (7), 
(10), (11) and (12), be deemed to be a drilling or exploration 
expense on or in respect of exploring or drilling for petroleum or 
natural gas in Canada incurred at the time of its payment, 


(d) after 1971 and before May 7, 1974, shall, for the purposes of 
the amended Act, be deemed to be Canadian exploration and de- 
velopment expenses (within the meaning assigned by subsection 
66(15) of the amended Act) incurred at the time of its payment, 
and 


(e) after May 6, 1974, shall, for the purposes of the amended 
Act, be deemed to be a Canadian development expense (within 
the meaning assigned by paragraph 66.2(5)(a) of the amended 
Act) incurred at. the time of its payment. 


(15) Idem — In applying subsection (14) for the purposes of sub- 
section (7), the expression “after April 10, 1962 and before 1972” 
in subsection (14) shall be read as “after April 10, 1962 and before 
April 27, 1965”. 


(16) Receipts for exploration or drilling rights included in 
income — Where a right, licence or privilege to explore for, drill 
for or take in Canada petroleum, natural gas or other related hydro- 
carbons (except coal) was disposed. of after April 10, 1962 and 
before October 23, 1968 


(a) by a corporation described in subsection (4), 


(b) by a corporation, other than a corporation described in sub- 
section (4), that was at the time of acquisition of the right, li- 
cence or privilege a corporation described in subsection (4), or 


(c) by an association, partnership or syndicate described in sub- 
section (9), 
any amount received by the corporation, association, partnership or 
syndicate as consideration for the disposition thereof shall be in- 
cluded in computing its income for its fiscal period in which the 
amount was received, unless the corporation, association, partner- 
ship or syndicate 


(d) acquired the right, licence or privilege by inheritance or be- 
quest, or 


(e) acquired the right, licence or privilege before April 11, 1962 
and disposed of it before November 9, 1962. 


(17) Idem — Where a right, licence or privilege to explore for, drill 
for or take in Canada petroleum, natural gas or other related hydro- 
carbons (except coal) that was acquired after April 10, 1962 and 
before 1972 by an individual or a corporation other than a corpora- 
tion described in subsection (4), was subsequently disposed of 
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before October 23, 1968, any amount received by the taxpayer as 
consideration for the disposition thereof shall be included in com- 
puting the taxpayer’s income for the taxation year in which the 
amount was received, unless the right, licence or privilege was ac- 
quired by the taxpayer by inheritance or bequest. 


(18) Idem — Subsections (16) and (17) do not apply to any dispo- 
sition by an association, partnership or syndicate described in sub- 
section (9) or a corporation or an individual of any right, licence or 
privilege described in subsection (14) or (16) unless the right, li- 
cence or privilege was acquired by the association, partnership, syn- 
dicate or corporation or individual, as the case may be, under an 
agreement, contract or arrangement described in subsection (14). 


(19) Idem — For the purposes of subsections (16) and (17), 


(a) where an association, partnership or syndicate described in 
subsection (9). or a corporation or an individual has disposed of 
any interest in land that includes a right, licence or privilege de- 
scribed in subsection (14) that was acquired under an agreement, 
contract or arrangement described in that subsection, the. pro- 
ceeds of disposition of the interest shall be deemed to be pro- 
ceeds of disposition of the right, licence or privilege; and 


(b) where an association, partnership or syndicate described in 
subsection (9) or a corporation or an individual has acquired a 
right, licence or privilege described in subsection (14) under an 
agreement, contract or arrangement described in that subsection 
and subsequently disposes of any interest 


(i) in such right, licence or privilege, or 


(ii) in the production of wells situated on the land to which 
the right, licence or privilege relates, 


the proceeds of disposition of the interest shall be deemed to be 
proceeds of disposition of the right, licence or privilege. 


(20) Idem — Subsections (11), (12) and (17) do not apply in com- 
puting the income for a taxation year of a taxpayer whose business 
includes trading or dealing in rights, licences or privileges to\ex- 
plore for, drill for or take in Canada petroleum, natural gas or other 
related hydrocarbons (except coal). 


(21) Bonus payments — Notwithstanding subsection (13), 
where a corporation whose principal. business is, of the class de- 
scribed in paragraph (3)(a) or (b) or an association, partnership or 
syndicate formed for the purpose of exploring or drilling for petro- 
leum or natural gas has after 1952 paid an amount (other than a 
rental or royalty) to the government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on a speci- 
fied parcel of land in Canada (which right is, for greater cer- 
tainty, declared to include a right of the type commonly referred 


to as a “licence”, “permit” or “reservation’”’), or 


(b) a legal lease of the right to take or remove petroleum or natu- 
ral gas from a specified parcel of land in Canada, 


and before April 11, 1962 acquired the rights in respect of which 
the amount was'so paid and, before any well came into production 
on the land in reasonable commercial quantities, the corporation, 
association, partnership or syndicate surrendered all the rights so 
acquired (including, in respect of a right of the kind described in 
paragraph (a), all rights thereunder to any lease and all rights under 
any lease made thereunder) without receiving any consideration 
therefor or repayment of any part of the amount so paid, the amount 
so paid shall, for the purposes of subsections (3), (4), (7), (9) and 
(10) of this section, and for the purposes of subsections 66(1),(10) 
and (10.1) and the definitions “Canadian exploration and develop- 
ment expenses” in subsection 66(15) and “Canadian exploration ex- 
pense” in subsection 66.1(6) of the amended Act, be deemed to 
have been a drilling or exploration expense on or in respect of ex- 
ploring or drilling for petroleum or natural gas in Canada or a Cana- 
dian exploration expense described in paragraph (a) of the defini- 
tion “Canadian exploration expense” in subsection 66.1(6) of the 
amended Act, as the case may be, incurred by the corporation, asso- 
ciation, partnership or syndicate during the taxation year in which 
the rights were so surrendered. 
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(22) Idem — In applying the provisions of subsection (25) to deter- 
mine the amount that may be deducted by a successor corporation 
in computing its income for a taxation year, where the predecessor 
corporation has paid an amount (other than a rental or royalty) to 
the government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on a speci- 
fied parcel of land in Canada (which is, for greater certainty, 
declared to include a right of the type commonly referred to as a 


“licence”, “permit” or “reservation”), or 


(b) a legal lease of the right to take or remove petroleum or natu- 
ral gas from a specified parcel of land in Canada, 


if, before the predecessor corporation was entitled, by virtue of sub- 
section (21), to any deduction in computing its income for a taxa- 
tion year in respect of the amount so paid, the property of the prede- 
cessor corporation was acquired by the successor corporation before 
April 11, 1962 in the manner set out in subsection (25), and the 
successor corporation did, before any well came into production in 
reasonable commercial quantities on the land referred to in para- 
graph (a) or (b), surrender all the rights so acquired by the predeces- 
sor corporation (including in respect of a right of the kind described 
in paragraph (a), all rights thereunder to any lease and all rights 
under any lease made thereunder) without receiving any considera- 
tion therefor or payment of any part of the amount so paid by the 
predecessor corporation, the amount so paid by the predecessor cor- 
poration shall be added to the amount determined under paragraph 
25(c). 


(23) Expenses incurred for specified considerations not 
deductible — For the purposes of this section and section Steg 
chapter 25 of the Statutes of Canada, 1949 (Second Session), it is 
declared that expenses incurred before 1972 by a corporation, asso- 
ciation, partnership or syndicate on or in respect of exploring or 
drilling for petroleum or natural gas in Canada or in searching for 
minerals in Canada do not and never did include expenses so in- 
curred by that corporation, association, partnership or syndicate 
under an agreement under which it undertook to incur those ex- 
penses in consideration for 


(a) shares of the capital stock of a corporation that owned or 
controlled the mineral rights; 


(b) an option to purchase shares of the capital stock of a corpora- 
tion that owned or controlled the mineral rights; or 


(c) a right to purchase shares of the capital stock of a corporation 
that was to be formed for the purpose of acquiring or controlling 
the mineral rights. 


(24) Exception — Notwithstanding subsection (23), a corporation 
whose principal business is 
(a) production, refining or marketing of petroleum, petroleum 
products or natural gas or exploring or drilling for petroleum or 
natural gas, or 
(b) mining or exploring for minerals, 
may. deduct, in computing its income for a taxation year, the lesser 
of 
(c) the total of such of 
(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred by it on 
or in respect of exploring or drilling for petroleum or natural 
gas in Canada, and 
(ii) the prospecting, exploration and development expenses 
incurred by it in searching for minerals in Canada, 


as were incurred after 1953 and before 1972, 


(iii) under an agreement under which it undertook to incur 
those expenses for a consideration mentioned in paragraph 
(23)(a), (b) or (c), and 

(iv) to the extent that they were not deductible in computing 
income for a preceding taxation year, and 


(d) of that total; an amount equal to its income for the taxation 
year if no deduction were allowed under this subsection or sub- 
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section (4) or under section 65, 66 or 66.1 of the amended Act 
minus the deductions allowed for the year under subsection 
66(2) and sections 112 and 113 of the amended Act, 


but where a corporation has incurred expenses in respect of which 
this subsection authorizes a deduction from income for a taxation 
year, no deduction in respect of those expenses may be made in 
computing the income of any other corporation or from the business 
of an association, partnership or syndicate for any taxation year. 
Related Provisions: ITAR 29(25) — Successor rule. 
History: Para. 29(24)(d) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
201(8), applicable to taxation years ending after February 17, 1987,-That para. formerly 
read: , 
(d) of that total, an amount that would be equal to its income for the taxation 
year if no deduction were allowed under this subsection or subsection (4) or sec- 
tion 65, 66, or 66.1 of the amended Act, minus the deductions allowed for the 
year under subsection 66(2) and sections 112 and 113 of the amended Act and 
subsections 66(6) and (7) and 66.1(4) and (5) of the Income Tax Act, chapter 148 
of the Revised Statutes of Canada, 1952, 


(25) Successor rule — Notwithstanding subsection (24) and sub- 
ject to subsections 66.7(6) and (7) of the amended Act, where a 
corporation (in this subsection referred to as the “successor”) whose 
principal business is . 


(a) production, refining or marketing of petroleum, petroleum 
products or natural gas, or exploring or drilling for petroleum or 
natural gas, or 


(b) mining or exploring for minerals, 


has, at any time after 1954, acquired a particular Canadian resource 
property (whether by way of a purchase, amalgamation, merger, 
winding-up or otherwise) from another person whose principal bus- 
iness was a business described in paragraph (a) or (b), there may be 
deducted by the successor in computing its income for a taxation 
year an amount not exceeding the total of all amounts each of which 
is an amount determined in respect of an original owner of the par- 
ticular property that is the lesser of 


(c) the total of 


(i) the drilling and exploration expenses, including all gen- 
eral geological and geophysical expenses, incurred before 
1972 by the original owner on or in respect of exploring or 
drilling for petroleum or natural gas. in Canada, and 


(ii) the prospecting, exploration and development expenses 
incurred before 1972 by the original owner in searching for 
minerals in Canada, 


to the extent that those expenses 


(ili) were not otherwise deducted in computing the income of 
the successor for the year, were not deducted in computing 
the income of the successor for any preceding taxation year 
and were not deductible by the original owner or deducted by 
any predecessor owner of the particular property in. comput- 
ing income for any taxation year, and 


(iv) would, but for the provisions of any of this subsection 
and paragraphs (1)(b), (2)(b), (3)(d), (4)(h) and (24)(d), have 
been deductible in computing the income of the original 
Owner or any predecessor owner of the particular property 
for the taxation year preceding the taxation year in which the 
particular property was acquired by the successor, and 


(d) the amount, if any, by which 


(i) the part of its income for the year that may reasonably be 
regarded as being attributable to 


(A) the amount included in computing its income for the 
year under paragraph 59(3.2)(c) of the amended Act that 
can reasonably be regarded as being attributable to the 
disposition by it in the year or a preceding taxation year 
of any Canadian resource properties owned by the origi- 
nal owner and each predecessor owner of the particular 
property before the acquisition of the particular property 
by the successor to the extent that the proceeds of the dis- 
position have not been included in determining an amount 
under this clause or clause 66.7(1)(b)(i)(A) or (3)(b)(i)(A) 
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or paragraph 66.7(10)(g) of ‘the ~ oe for a pre- 
ceding taxation’ year, or 


(B) production. from the particular property; 


computed as if no deduction were allowed under this’section © 


or subdivision e of Division.B of Part I of the amended Act, 
exceeds 


(ii) the total of all other amounts deduikied under this subsec- 
tion and subdivision e of Division B of Part I of the amended 
Act for the year that can reasonably be regarded as attributa- 


ble to the part of its income for the year described in subpara- | 


graph (i) in respect of the particular property. 


Related Provisions: ITA 66(15) — “predecessor owner”: ITA 66.6 — No applica- 
tion on acquisition, from tax-exempt person; ITA 66.7 — Successor rules; ITA | 


66.7(2.3) — Successor of foreign resource expense — income deemed not attributable 
to production from Canadian resource property! 


History: Subpara. 29(25)(c)(iii) substituted by 1994, c. 7, Sch. II (1991, c. 49), subsec. 
201(9), applicable to taxation’ pea endiaa after February 17,1987. That subpara. for- 
merly read: 


(iii) were not deducted by the successor in computing its income fora preceding 
taxation year, and were not deductible by the original owner or deducted by ‘any 
predecessor owner of the particular property in computing income for any taxa- 
tion year, and 


Forms: T2010: Election to deduct resource expenses upon acquisition of resource pro- 
perty by a corporation. 


(25.1) Definitions — For the. purposes of subsection (25), the 
terms “Canadian resource property”, “original owner”, “predecessor 
owner” and “production” have the same meanings assigned by sub- 
section 66(15) of the amended Act. 


(26) Processing or fabricating corporation, a sy’ ane in 
subsection (3), (21), (24) or (25), to _a corporation whose principal 
business is mining or exploring for minerals.shall, for the purposes 
of this section, be deemed to include:a reference to a corporation 
whose principal business is 


(a) processing mineral ores for the purpose of recovering metals 
therefrom, 


(b) a combination ‘of 


(i) processing mineral ores for the ahah of recovering 
metals therefrom, and 


(ii) processing metals recovered from thé ores so processed, 
or 


(c) fabricating metals, 


but in applying the provisions of this.section to any such corpora- 
tion the references, respectively, in subsections (3), (21), (24) and 
(25) to the years 1952, 1953 and'1954 shall be read as a reference in 
each case to the year 1956. 


(27) Meaning of “drilling and exploration expenses” — For 
the purposes of this section, “drilling and exploration expenses” in- 
curred on or in respect of exploring or drilling for petroleum, or.nat- 
ural gas in Canada include expenses incurred on or in respect of 


(a) drilling or converting a well for the disposal of waste liquids 
from.a petroleum or natural, gas well in Canada; 


(b) drilling for water or gas for injection into a petroleum or nat- 
ural gas formation in Canada; and 


(c) drilling or converting a well for the injection of, water or gas 
to assist in the recovery of petroleum or natural gas from another 
well in Canada. 


(28) Deduction from expenses — For the purposes. of this sec- 
tion, there shall be deducted in computing 
(a) drilling and exploration expenses incurred by a taxpayer on 
or in respect of exploring or drilling for petroleum or natural gas 
in Canada, and 
(b) prospecting, exploration and development expenses: incurred 
by a taxpayer in searching for minerals in Canada, 
any amount paid to the taxpayer before 1972 under the Northern 
Mineral Exploration Assistance Regulations made under an appro- 
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priation Act that provides ‘for payments in respect of the Northern 
Mineral Grants Program, and there shall be included in’ computing 
such expenses any amount, except an amount in respect of interest, 
paid by the taxpayer before. 1972 under’ those Regulations to Her 
Majesty in right of Canada., 


(29) [Repealed under former Act] 


(30) Inclusion in “drilling and exploration expenses” — 

For the purposes of this section, “drilling and exploration expenses” 
incurred on or in respect,of exploring or drilling for petroleum or 
natural gas in Canada include an annual payment made for the pres- 
ervation of a right, licence or privilege described in subsection (14). 


(31) General limitation — Where a corporation, association, 
partnership. or syndicate’ ‘has. incurred expenses, the: deduction, ‘of 
which from income is authorized under more than one provision of 
this section, it is not entitled to, make the,deduction under more than 
one provision but is entitled to, select the provision updén which to 
make the deduction. Gib, i 


(32) Deduction for provincial tax — Where a corporation 
whose principal business is production, refining or marketing of pe- 
troleum, petroleum products or natural gas or exploring or drilling 
for. petroleum or natural gas could, have.deducted, an amount in re- 
spect of expenditures of the corporation in connection with explora- 
tion.or drilling for petroleum or.natural.gas incurred. in.a preceding 
taxation year fromthe tax payable under a provincial statute.for the 
1952 or a subsequent taxation year if the provincial; statute were 
applicable to that year, the corporation may deduct from the tax oth- 
erwise payable by it under Part I ofthe amended Act for the year an 
amount) not’ exceeding © the: amount: that’ would have» been:'so 
deductible: 


(33) Definition of “provincial statute” — For the purposes of 
subsection (32), “provincial statute” means a statute imposing a tax 
on the incomes of corporations enacted by the legislature of a prov- 
ince in 1949 and, for the purpose of that subsection, an amount de- 
ductible thereunder for one year shall, for the purpose of computing 
the deduction for a.subsequent year, be deemed, to have, been de- 
ductible under the provincial. statute. 


(34). Expenses’ deductible under certain’ enactments 
deemed: not otherwise deductible — Where expenses’ are or 
have been, under this’section, section’8 of the Income War Tax Act, 
section 16 of chapter 63’ of the Statutes of Canada, 1947, section 16 
of chapter 53 of the Statutes of Canada, 1948, section’ 53 of chapter 
25 of the Statutes of Canada, 1949 (Second Session) or section 83A 
of the former Act, deductible from or in computing a taxpayer’s 
income, or where any amount is or has been deductible in respect of 
expenses under any of those provisions from taxes otherwise: paya- 
ble, it is declared that no amount in respect of the same expenses is 
or'has been deductible under any other authority in computing the 
income or from the income of that taxpayer or any other taxpayer 
for any taxation year. 


Related Provisions [ITAR 29]: ITA 87(1.2) — New corporation deemed continua- 
tion of predecessor. 


Definitions [ITAR:29]: “amended Act’? —ITAR 8; “amount”, “business” — ITA 
248(1); “Canada’*— ITA: 255; Interpretation Act 35(1);\ “Canadian development ex- 
pense” — ITA. 66.2(5),-248(1);, “Canadian exploration and development expenses”, — 
ITA 66(15), 248(1); “Canadian exploration expense” — ITA 66.1(6), 248(1); “Cana- 
dian resource property” —ITA 66(15), ITAR 29(25.1); “corporation” — ITA, 248(1), 
Interpretation Act 35(1); “deductible” —ITAR 29(33); “drilling or exploration ex- 
pense” —ITAR 29(14)(c), 29(27), (30); “expenses incurred before 1972” —ITAR 
29(23); “fiscal period” — ITA 249.1; “former Act” —ITAR 8; “Her Majesty” —Jn- 
terpretation Act 35(1); “individual” — ITA 248(1); “legislature” — Interpretation Act 
35(1)“legislative assembly”; “mineral”, “Minister”, “oil or gas well” — ITA 248(1); 
“original owner’ LITA 66(15), ITAR '29(25.1); “person” —ITA 248(1); “predeces- 
sor owner” —ITA 66(15); ITAR: 29(25.1); “prescribed” —ITA 248(1);\ “produc- 
tion” — ITA 66(15), ITAR 29(25.1); “property” —ITA 248(1); “province” — Inter- 
pretation Act 35(1); “provincial statute” — ITAR 29(33); “related” — ITA 251(2)-(6); 
“share”, “shareholder” — ITA 248(1); “successor” — ITAR 29(25); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


30. (1), (2), [Repealed under former Act] 
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(3) Reference to this Act in amended Act — In subsection 
66(14) of the amended Act, “any amount deductible under the Jn- 
come Tax Application Rules” in respect of that subsection means 
any amount deductible under section 29 of this Act. 


Definitions [ITAR 30]: “amended Act” — ITAR 8; “amount” — ITA 248(1). 


31. Application of section 67 of amended Act — In respect 
of any outlay or expense made or incurred by a taxpayer before 
1972, section 67 of the amended Act shall be read without reference 
to the words “in respect of which any amount is”. 


Definitions [ITAR 31]: “amended Act’ —ITAR 8: “amount”, “taxpayer” — ITA 
248(1). 


32. (1) Application of para. 69(1)(a) of amended Act — Para- 
graph 69(1)(a) of the amended Act does not apply to deem a tax- 
payer by whom anything was acquired at any time before 1972 to 
have acquired it at its fair market value at that time, unless, if sub- 
section 17(1) of the former Act had continued to apply, that fair 
market value would have been deemed to have been paid or to be 
payable therefor for the purpose of computing the taxpayer’s in- 
come from a business. 


(2) Application of para. 69(1)(b) of amended Act — Para- 
graph 69(1)(b) of the amended Act does not apply to deem a tax- 
payer by whom anything was disposed of at any time before the 
1972 taxation year to have received proceeds of disposition therefor 
equal to its fair market value at that time. 


(3) Application of para. 69(1)(c) of amended Act — For 
greater certainty, paragraph 69(1)(c) of the amended Act applies to 
property acquired by a taxpayer before, at or after the end of 1971. 


Definitions [ITAR 32]: “amended Act” —ITAR 8; “business” — ITA. 248(1); “for- 
mer Act” —ITAR 8; “property” —ITA 248(1); “taxation year” — ITA 249; “tax- 
payer’ — ITA 248(1). 


32.1 (1)-(3.2) [Repealed under former Act] 


(4) Capital dividend account — Where a dividend became pay- 
able, or was paid if that time was earlier, by a corporation in a taxa- 
tion year at a particular time that was before May 7, 1974, for the 
purpose of computing the corporation’s capital dividend account 
immediately before the particular time, all amounts each of which is 
an amount in respect of a capital loss from the disposition of pro- 
perty in the taxation year and before the particular time shall be 
deemed to be nil. 


(5), (6) [Repealed under former Act] 


Definitions [ITAR 32.1]: “amount? —ITA 248(1); “capital dividend” —ITA 
83(2)—-(2.4), 248(1); “capital loss” —ITA 39(1)(b), 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “dividend”, “property” —ITA 248(1); “taxation 
year” — ITA 249. 


33. [Repealed under former Act] 


34. (1) Amalgamations — Notwithstanding section 9, subsec- 
tions 851(1) and (2) of the former Act continue to apply with such 
modifications as, in the circumstances, are necessary by virtue of 
this Act, in respect of any amalgamation of two or more corpora- 
tions before 1972, 


(2), (3) [Repealed under former Act] 


(4) Idem — In applying the provisions of subsection 29(25) to de- 
termine the amount that may be deducted by the successor or sec- 
ond successor corporation, as the case may be, in computing its in- 
come under Part I of the amended Act for a taxation year, where a 
predecessor corporation has paid an amount (other than a rental or 
royalty) to the government of Canada or a province for 


(a) the right to explore for petroleum or natural gas on a speci- 
fied parcel of land in Canada (which right is, for greater cer- 
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tainty, declared to include a right of the type commonly referred 


to as a “licence”, “permit” or “reservation”), or 


(b) a legal lease of the right to take or remove petroleum or natu- 
ral gas from a specified parcel of land in Canada, 


and before April 11, 1962 acquired the rights in respect of which 
the amount was so paid, if, before the predecessor corporation was 
entitled because of subsection 29(21) to any deduction in comput- 
ing its income for a taxation year in respect of the amount so paid, 
the property of the predecessor corporation was acquired by the 
successor or second successor corporation, as the case may be, and 
at any time, before any well came into production in reasonable 
commercial quantities on the land referred to in paragraph (a) or 
(b), the successor or second successor corporation, as the case may 
be, surrendered all the rights so acquired by the predecessor corpo- 
ration (including, in respect of a right of the kind described in para- 
graph (a), all rights thereunder to any lease and all rights under any 
lease made thereunder) without receiving any consideration therefor 
or payment of any part of the amount so paid by the predecessor 
corporation, the amount so paid by the predecessor corporation 
shall be added at that time to the amount determined under subpara- 
graph 29(25)(c)(i). 


(5), (6) [Repealed under former Act] 


(7) Definition of “amalgamation” — In this section, “amalga- 
mation” has the meaning assigned by section 85I of the former Act. 


(8) [Repealed under former Act] 
Interpretation Bulletins [ITAR 34]: IT-60R2: 1971 undistributed income on hand. 


Definitions [ITAR 34]: “amalgamation” — ITAR 34(7); “amended Act’ —ITAR 8; 
“amount” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “former Act” —ITAR 8; “property” — 
ITA 248(1); “province” — Interpretation Act 35(1); “taxation year’ — ITA 249. 


35. (1) Foreign affiliates — Section 26 does not apply in deter- 
mining for the purposes of section 91 of the amended Act the 
amount of any taxable capital gain or allowable capital loss of a 
foreign affiliate of a taxpayer. 


(2) Idem — Any corporation that was a foreign affiliate of a tax- 
payer on January 1, 1972 shall be deemed, for the purposes of sub- 
division i of Division B of Part I of the amended Act, to have be- 
come a foreign affiliate of the taxpayer on that day. 


(3) [Repealed under former Act] 


(4) ldem — Any corporation that was deemed to be a foreign affili- 
ate of a taxpayer at any time prior to May 7, 1974 because of an 
election made by the taxpayer in accordance with subparagraph 
95(1)(b)(iv) of the amended Act, as it read before being amended 
by chapter 26 of the Statutes of Canada, 1974-75-76, shall be 
deemed to have been a foreign affiliate of the taxpayer at that time. 


Definitions [ITAR 35]: “allowable capital loss” —ITA 38(b), 248(1); “amended 
Act” —ITAR 8; “amount” — ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “foreign affiliate’ — 
ITA 95(1), 248(1); “taxable capital gain” —ITA 38(a), 248(1); “taxpayer” — ITA 
248(1). ; 


35.1 [Repealed under former Act] 


36. Application of paras. 107(2)(b) to (d) of amended 
Act — In computing the income of a taxpayer for the taxpayer’s 
1972 or any subsequent taxation year, paragraphs 107(2)(b) to (d) 
of the amended Act do not apply in respect of any property of a 
trust distributed by the trust to the taxpayer at any time before the 
commencement of the taxpayer’s 1972 taxation year. 


Definitions [ITAR 36]: “amended Act” —ITAR 8; “property” — ITA 248(1); “taxa- 
tion year” — ITA 249; “taxpayer” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


37-39. [Repealed under former Act] 
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40. (1) Payments out of pension funds, etc. — In the case of 
(a) a single payment 
(i) out of or under a superannuation or pension fund or plan 


(A) on the death, withdrawal or retirement from employ- 
ment of an employee or former employee, 


(B) on the winding-up of the fund or plan in full satisfac- 
tion of all rights of the payee in or under the fund or plan, 
or 


(C) to which the payee is entitled because of an amend- 
ment to the plan although the payee continues to be an 
employee to whom the plan applies, 


(ii) upon retirement of an employee in redpraiieh of long 
service and not made out of or under a superannuation fund 
or plan, 

(iii) under an employees profit sharing plan in full satisfac- 
tion of all rights of the payee in or under the plan, to the 
extent that the amount thereof would otherwise be included 
in computing the payee’s income for the year in which the 
payment was received, or 


(iv) under a deferred profit sharing plan on the death, with- 
drawal or retirement from employment of an employee or 
former employee, to the extent that the amount thereof would 
otherwise be included in computing the payee’s income for 
the year in which the payment was received, 


(b) a payment or payments made by an employer to an employee 
or former employee on or after retirement in respect of loss of 
office or employment, if made in the year of retirement or within 
one year after that year, or 


(c) a payment or payments made as a death benefit, if made in 
the year of death or within one year after that year, 


the payment or payments made in a taxation year ending after 1971 
and before 1974 may, at the option of the taxpayer by whom it is or 
they are received, be deemed not to be income of the taxpayer for 
the purpose of Part I of the amended Act, in which case the tax- 
payer shall pay, in addition to any other tax payable for the year, a 
tax on the payment or total of the payments equal to the proportion 
thereof that 


(d) the total of the taxes otherwise payable by the employee 
under that Part for the 3 years immediately preceding the taxa- 
tion year (before making any deduction under section 120, 121 
or 126 or subsection 127(3) of the amended Act), 


is of 
(e) the total of the employee’s incomes for those 3 years. 


(2) Employee not resident in Canada — Where a taxpayer has 
elected that a payment or payments of one of the classes described 
in paragraphs (1)(a) to (c) in respect of an employee or former em- 
ployee who was not resident in Canada throughout the whole of the 
3 years referred to in paragraph (1)(e) shall be deemed. not to be 
income of the taxpayer for the purpose of Part I of the amended 
Act, the tax payable under this section is that proportion of the 
amount on which the tax is payable that 


(a) the total of the taxes that would have been payable by the 
employee under that Part for the 3 years referred to in paragraph 
(1)(e) (before making any deduction under section 120, 121 or 
126 or subsection 127(3) of the amended Act) if the employee 
had been resident in Canada throughout those years and the em- 
ployee’s incomes for those years had been from sources in 
Canada, 


is of 
(b) the total of the employee’s incomes for those 3 years, 


and, in such a case, the election is not valid unless the taxpayer has 
filed with the election, a return of the employee’s incomes for each 
of the 3 years in the same form and containing the same information 
as the return that the employee, or the employee’s legal representa- 


tive, would have been required to file under that Part if the em- | 


ployee had been resident in Canada in those years. 


ITAR 
S. 40(5)(c) 


(3) Determination of amount of payment — In determining 
the amount of any payment or payments made in a taxation year out 
of or under a superannuation or pension fund or plan, under a de- 
ferred profit sharing plan or as a retiring allowance that is deemed, 
for the purposes of this section, not to be income of the taxpayer by 
whom it is or they are received, there shall be subtracted from the 
amount of the payment or payments so made 


(a) the total of all amounts deductible under paragraph 60(j) of 
the amended Act in computing the taxpayer’s income for that 
year; and 


(b) any amount deductible under paragraph 60(m) of the 
amended Act because of that payment or those payments in 
computing the taxpayer’s income for that year. 


(4) Idem — In determining the amount of any payment or pay- 
ments made in a taxation year as a death benefit that is deemed, for 
the purpose of this section, not to be income of the taxpayer by 
whom it is or they are received, there shall be subtracted from the 
amount of the payment or payments so made any amount deductible 
under paragraph 60(m) of the amended Act because of that payment 
or those payments in computing the taxpayer’s income for that year. 


(5) Maximum amount for election — For the purpose of deter- 
mining the amount of any payment or payments of one or more of 
the classes described in subsection (1) made in a taxation year that 
may be deemed, for the purposes of this section, not to be income 
of the taxpayer by whom it is or they are received, the maximum 
amount in respect of which an election may be made by the tax- 
payer under subsection (1) for the taxation year in respect of such 
payment or payments is, 


(a) in the case of a payment or payments of a class described in 
subsection (1) made to the taxpayer on the death of an employee 
or former employee in respect of whom the payment or pay- 
ments are made, the amount of the payment or the total amount 
of the payments, as the case may be, minus any amount sub- 
tracted therefrom under subsection (3) or (4); 


(b) in the case. of one or more single payments of a class de- 

scribed in subparagraph (1)(a)(i), (iii) or (iv), other than a pay- 

ment described in paragraph (a) of this subsection, the lesser of 
(i) the amount of the payment or the total amount of the pay- 
ments, as the case may be, minus any amount subtracted 
therefrom under subsection (3), and 


(ii) the amount by which 


(A) the product obtained by multiplying $1,500 by the 
number of consecutive 12 month periods included in the 
period throughout which the taxpayer was a member of 
any plan or plans described in subparagraph (1)(a)(i), (iii) 
or (iv) (in this subsection referred to as a “retirement 
plan”), 


(I) out of or under which a payment was made to the 
taxpayer in the taxation year or a preceding taxation 
year ending after April 26, 1965, and 


(II) to which an employer of the taxpayer has made a 
contribution on behalf of the taxpayer, 


exceeds 


(B) the total of all amounts. each of which is an amount 
that, because. of a payment to the taxpayer after April 26, 
1965, 


(1) out of or under a retirement plan to ‘which the em- 
ployer referred to in subclause (A)(II) made a contri- 
bution on behalf of the taxpayer, or 


(II) by the employer referred to in subclause (A)(II), 
was deemed not to be income of the taxpayer for the purpose 
of Part I of the amended Act for a preceding taxation year 
because of an election made by the taxpayer under subsec- 
tion (1); and 

(c) in the case of a payment or payments of the class described 
in subparagraph (1)(a)(ii) or paragraph (1)(b), other than a pay- 
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ment described in paragraph (a) or (b) of this subsection, the 
lesser of 


(i) the amount of the payment or the total amount of the pay- 
ments, as the case may be, minus any amount subtracted 
therefrom pursuant to subsection (3), ‘and 


(ii) the amount by which 


(A) the product obtained by multiplying $1,000 by the 
number of years during which the taxpayer was an em- 
ployee of the employer who made the payment 


exceeds 
(B) the total of 


(I) the total of all amounts each of which is an amount 
that, because of a payment to the taxpayer after April 
26, 1965 by an employer referred to in clause (A) or a 
payment to the taxpayer after that date out of or under 
a retirement plan to which such an employer made a 
contribution on behalf of the taxpayer, was deemed 
not to be income of the taxpayer for the purpose of 
Part I of the amended Act for a preceding taxation 
year by reason of an election made by the taxpayer 
under subsection (1), and 


(II) the total of all amounts each of which is an 
amount that, because of a payment to the taxpayer af- 
ter April 26, 1965 out of or under a retirement plan to 
which an employer referred to in clause (A) made a 
contribution on behalf of the taxpayer, may be 
deemed, by subsection (1), not to be income of the 
taxpayer for the purpose of that Part for the taxation 
year. 


(6) Idem — For the purpose of subsection (5), 


(a) where all or substantially all of the property used in carrying 
on the business of a person who was an employer of an em- 
ployee (in this subsection referred to as the “former employer’) 


(i) has been purchased by a person who, because of the 
purchase, or 


(1i) has been acquired by bequest or inheritance, or because 
of an amalgamation (within the meaning assigned by section 
851 of the former Act), by a person who, by reason of the 
acquisition, 
became an employer of the employee, and who subsequently 
made a payment of a class described in paragraph (5)(c) in re- 
spect of the employee or former employee, the employee or for- 
mer employee shall be deemed to have been an employee of that 
employer throughout the period he or she was an employee of 
the former employer; and 


(b) a taxpayer may, in computing the number of years during 
which the taxpayer was a member of a superannuation or pen- 
sion fund or plan (in this subsection referred to as the “subse- 
quent plan”), include the number of years during which the tax- 
payer was a member of another plan (in this subsection referred 
to as the “former plan”) if the taxpayer had received an amount 
out of or under the former plan all or part of which amount was 
deductible under paragraph 60(j) of the amended Act in comput- 
ing the taxpayer’s income for the taxation year in which the 
amount was received, because of the fact that all or part of the 
amount, as the case may be, was paid by the taxpayer to or 
under the subsequent plan as described in clause 60(j)()(A) of 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, as it read in its application to the 1978 and preceding 
taxation years, 


(7) Limitation — This section applies in respect of any payment or 
payments described in subparagraph (1)(a)(i) or (iv) made in a taxa- 
tion year ending after 1973, except that the amount of the payment 
or the total amount of the payments, as the case may be, shall be 
deemed to be the lesser of the amount thereof otherwise determined 
and the total of the amounts that the taxpayer would have received 
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out of or under the plan described in subparagraph (1)(a)(i). or (iv), 
as the case may be, if 


(a) the taxpayer had withdrawn from the plan on January 1, 
Bos 1 Spee | 

) (b) there had been no change in the terms and conditions of the 
plan after June 18, 1971 and before January 2, 1972; and 


(c) any term or condition of the plan that would, in the event that 
the taxpayer had withdrawn from the plan on January 1, 1972, 
have reduced the amount of any payment or payments that 
would, if the taxpayer remained a member of the plan for a spec- 
ified period of time after December 31, 1971, have been made to 
the taxpayer in respect of years ending before 1972 were not a 
term or condition of the plan. 


(8) Application rule — For the purposes of paragraphs (1)(d) and 
(2)(a), there may be deducted from the total referred to in those 
paragraphs 9% of the portion of that total that is attributable to the 
1974, 1975 or 1976 taxation year. 

Related Provisions [ITAR 40]: ITA 127.52(1)j) — ITAR 40. ignored for AMT. 
Definitions [ITAR 40]: “amended Act” —ITAR 8: “amount”, “business”, “death 
benefit” —ITA 248(1); “deferred profit sharing plan” —ITA 147(1), 248( 1); “em- 
ployee” —ITA 248(1), ITAR 40(6); “employees profit sharing plan” —ITA 144(1), 
248(1); “employer”, “employment” — ITA 248(1); “former Act” —ITAR 8: “former 
employer” —ITAR 40(6)(a); “former plan” —ITAR 40(6)(b); “Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952” —-ITAR 69; “legal representa- 
tive’? —ITA 248(1); “month” — Interpretation Act 35(1); “office”, “person”, “pro- 
perty” — ITA 248(1); “resident in Canada” — ITA 250; “retiring allowance” — ITA 
248(1); “subsequent plan” —ITAR 40(6)(b); “taxation year’? —ITA 249; ’“tax- 
payer” — ITA 248(1). 

Interpretation Bulletins [ITAR 40]: IT-281R2: Elections on single payments from a 
deferred profit-sharing plan (archived). 

Information Circulars [ITAR 40]: 74-21R: Payments out of pension and deferred 
profit sharing plans. 


41-48. [Repealed under former Act] 


49. (1) Tax deemed payable under amended Act — Where, 
because of section 40, any tax is payable in addition to or in lieu of 
any amount of tax payable under Part I of the amended Act for a 
taxation year, that tax shall be deemed to be payable under Part I of 
the amended Act for that taxation year. 


(2) Application of section 13 — In applying section 13 to sec- 
tion 40, subsection 13(1) shall be read without reference to the 
words “subject to this Act and unless the context otherwise 
requires”. 


(3) Computation of tax deemed payable under amended 
Act — In computing, under section’40°of this Act or any of section 
39 and sections 41 to 48 of the Income Tax Act, chapter 148 of the 
Revised Statutes of Canada, 1952, any tax that is payable in addi- 
tion to or in lieu of any amount of tax payable under Part I of the 
amended Act by an individual for a taxation year, 


(a) a reference to section 120 of the amended Act does not in- 
clude a reference to paragraph 33(1)(a) of the former Act, and 


(b) for the purposes of paragraph 33(1)(a) of the former Act and 

subsection 120(1) of the amended Act, all of the income of the 

individual for that or any preceding taxation year shall be 

deemed to have been income earned in the year in a province. 
Definitions [ITAR 49]: “amended Act” —ITAR 8; “amount” — ITA 248(1); “for- 
mer Act” — ITAR 8; “Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952” —ITAR 69; “individual” — ITA 248(1); “province” — Interpretation Act 
35(1); “taxation year” —ITA 249, 


50. (1) Status of certain corporations — For the purposes of 
the amended Act, a corporation that was, throughout that portion of 
its 1972 taxation year that is in 1972, a private corporation, a Cana- 
dian-controlled private corporation or a public corporation shall be 
deemed to have been throughout that taxation year a private corpo- 
ration, a Canadian-controlled private corporation or a public corpo- 
ration, as the case may be. ae . 
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(2) Election to be public corporation — For the purposes of 
the definition “public corporation” in subsection 89(1)~ of the 
amended Act, where at any particular, time before 1973. a corpora- 
tion elected in the manner referred to in subparagraph (b)(i) of that 


definition to be a public corporation and at any time after 1971 and | 


before the time of the election the corporation complied with the 
conditions referred to in that subparagraph, the corporation shall, 


(a) at such time after 1971 and before the particular time as is 

specified in the election to’ be the effective date thereof, or 

(b) where no time described'in paragraph (a) is specified in the 

election to’ be the effective date thereof, at the particular time, 
be deemed to have elected in the manner referred to in that subpara- 


graph to be a public corporation and to have complied with the con- 
ditions referred to therein. 


(3) Designation by Minister — For the purposes of the defini- 
tion “public corporation” in subsection 89(1) of the amended Act, 
where at any particular time before March.22, 1972 the Minister, by 
notice in writing to a corporation, designated the corporation to be a 
public corporation or not to be a public corporation, as the case may 
be, and at the time of the designation the corporation complied with 
the conditions referred to in subparagraph (b)(i) or (c)(i) of that def- 
inition, as the case may be, the corporation shall, at such time as is 
specified by the Minister in the notice, be deemed 


(a) to have been designated by the Minister, by notice in writing 
to the corporation, to be a public corporation or not to ‘be a pub- 
lic corporation, as the case may be; and 


(b) to have complied with the conditions referred to in subpara- 

“graph (b)(i) or (c)(i) of that definition, as the case may be. 
Definitions [ITAR 50]: “amended Act” —ITAR 8; “Canadian-controlled private 
corporation” ITA 125(7), 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “Minister” — ITA 248(1); “private corporation’, “public corporation” —ITA 
89(1), 248(1); “taxation year” — ITA 249; “writing” — Interpretation Act 35(1). 


51-56.1 [Repealed under former Act] 


57. (1)-(8) [Repealed under former Act] 


(9) Capital dividend account — In computing a specified per- 
sonal corporation’s capital dividend account at any time after the 
end of its 1972 taxation year, there shall be added to the total of the 
amounts described in paragraphs (a) and (b) of the definition “capi- 
tal dividend account” in subsection 89(1) of. the amended Act the 
total of its net capital gains (within the meaning assigned by subsec- 
tion 51(3) of the Income Tax Application Rules, 1971, Part Ill of 
Chapter 63 of the Statutes of Canada, 1970-71-72, as it read before 
October 29;.1985) for its’ 1972° taxation year and that proportion of 
the total of its incomes for that year, other than 


(a) any taxable capital gains of the corporation for the year from 
dispositions of property, and 

(b). any amounts that were, because of subsection 57(3) of the 
Income. Tax Application Rules, 1971, Part UI of chapter 63 of 
the Statutes of Canada, 1970-71-72, as it read before October 
29, 1985 or under the provisions of subsection 67(1) of the for- 
mer Act that applied’ because of subsection 57(12) of those 
Rules,as it read before that date, required to be included in com- 
puting the income: of the pnoamie’ personal. corporation for its 
1972 taxation year, 


that the number of days in that nonion of the 1972 taxation year 
that is in 1972 is of the number of days in the whole year. 

Related Provisions: ITAR 69 (meaning of “Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72”). 

(10) [Repealed under former Act] 


(11) Meaning of “specified personal corporation” — For the 
purposes of this section, a corporations.a Pease peveopal corpo- 
ration if 


/ (a): part of its 1972 taxation year was before are part thereof 
after the beginning of 1972; and 


ITAR 
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(b) during the whole of the period beginning on the earlier of 
June 18,1971 ‘and the beginning of its 1972 taxation year and 
ending at the end of its 1972 taxation year, it was a personal 
corporation within the meaning assigned by section 68 of the 
former Act. 


(12) [Repealed under former Act] 


| Definitions [ITAR 57]: “amended Act” —ITAR 8; “amount” — ITA 248(1); “Can- 


ada” —ITA 255, Interpretation Act 35(1); “capital dividend” — ITA 83(2)-(2.4), 
248(1); “capital gain” — ITA 39(1), 248(1); “corporation” ITA 248(1), Interpreta- 
tion Act 35(1); “dividend” — ITA 248(1); “former Act” — ITAR 8; “Income Tax Ap- 
plication Rules, 1971” —ITAR 69; “property” — ITA 248(1); “specified personal cor- 
poration” —ITAR 57(11); “taxable capital gain’ —ITA 38(a), 248(1); “taxation 
year” — ITA 249; 


57.1 [Repealed under former Act] 


58. (1). Credit unions — For the purpose of computing the in- 
come, of,a credit union for the 1972 and subsequent taxation years, 


(a) property of the credit union that is a bond, debenture, mort- 
gage or agreement of sale owned by it at the beginning of its 
1972 taxation year shall be valued at its actual cost to the credit 
union, 


(i) plus a reasonable amount in. respect of the amortization of 
the amount by which the principal amount of the property at 
the time it was acquired by the credit union exceeds its actual 
cost to the credit union, or 


(ii) minus a reasonable amount in respect of the amortization 
of the, amount by, which. its, actual cost to the credit union 
exceeds the principal amount of the property at the time jit 
was acquired by the credit union; 


(b). property of the credit union that is a debt owing to the credit 
union (other than property described in paragraph (a) or a debt 
that became a bad debt before its 1972 taxation year) acquired 
by it before the beginning of its 1972 taxation year shall be val- 
ued at, any time at the amount thereof outstanding at that time; 


(c) any. depreciable property acquired by the credit union in a 
taxation year ending before 1972 shall be deemed to have been 
acquired by it on the.last day, of its 1971 taxation year at a.capi- 
tal cost equal to 


(i) in the, case of any building or automotive equipment 
owned by it.on the last day of its,1971, taxation. year, .the 
amount, if any, by which the depreciable cost to the, credit 
union of the. building or equipment, as the case may be, ex- 
ceeds the. product obtained when the. number of full taxation 
years in the period beginning on the first day of the taxation 
year following the taxation year in which the building or 
equipment, as the case may be, was acquired by it and ending 
with the last day.of its 1971 taxation. year is multiplied by, in 
the case of.a building, 212%, and in the case. of equipment, 
15%, of its depreciable cost (and for the purposes of this sub- 
paragraph, a capital improvement or capital addition to a 
building owned by a credit union ‘shall’ be deemed not ‘to be 
part of the building but to be a separate and distinct building 
acquired by it, if the cost to the credit union of the improve- 
ment or addition, as the case may be, exceeded $10,000), 


(ii). in the case of any leasehold interest, the proportion of the 
capital cost thereof to the, credit union (determined. without 
regard to this subparagraph) that 


(A) the number of months in the period commencing with 
the first day of the credit union’s 1972 taxation year and 
ending with the day on which the leasehold interest 
expires 

is of 
(B) the number of months in the: period beginning with 
the day on which the credit union acquired the leasehold 


interest and ending with the day on which the leasehold 
interest expires, and 
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(ili) in the case of any property (other than a building, auto- 
motive equipment or leasehold interest) acquired by the 
credit union after 1961, the amount, if any, by which the de- 
preciable cost to the credit union of such property exceeds 


the product obtained when the number of full taxation years © 


beginning with the first day of the taxation year following the 
taxation year in which the property was acquired by it and 
ending with the last day of its 1971 taxation year is multi- 
plied by '/2 the relevant percentage of the depreciable cost to 
the credit union of the property; and 


(d) the undepreciated capital cost to the credit union as of the 
first day of its 1972 taxation year of depreciable property of a 
prescribed class acquired by it before that taxation year is the 
total of the amounts determined under paragraph (c) to be the 
capital costs to it as of that day of all property of that class. 


(1.1) Exception — For the purpose of computing a capital gain 
from the disposition of depreciable property acquired by a credit 
union in a taxation year ending before 1972, the capital cost of the 
property shall be its capital cost determined without reference to 
paragraph (1)(c). 


(2)-(3.1) [Repealed under former Act] 


(3.2) Determination of maximum cumulative reserve at 
end of taxation year — Notwithstanding the definition “maxi- 
mum cumulative reserve” in subsection 137(6) of the amended Act, 
for the purposes of section 137 of the amended Act a credit union’s 
maximum cumulative reserve at the end of any particular year is the 
amount, if any, by which its maximum cumulative reserve at that 
time, determined under that definition without regard to this subsec- 
tion, exceeds the lesser of 


(a) its maximum cumulative reserve, determined under that defi- 
nition without regard to this subsection, at the end of its 1971 
taxation year, and 


(b) the amount, if any, by which its 1971 reserve exceeds the 
total of the amounts deemed by subsection 58(2) of the Income 
Tax Application Rules, 1971, Part Ill of chapter 63 of the Stat- 
utes of Canada, 1970-71-72, to have been deducted by it in com- 
puting its income for its 1971 taxation year. 


Related Provisions: ITAR 69 (meaning of “Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72”). 


(3.3) Idem — Notwithstanding subsection (3.2), where at any time 
after May 6, 1974 there has been an amalgamation (within the 
meaning assigned by section 87 of the amended Act) of two or 
more credit unions to form a new credit union, the maximum cumu- 
lative reserve of the new credit union shall be deemed to be the 
amount by which its maximum cumulative reserve, determined 
under the definition of that term in subsection 137(6) of the 
amended Act, exceeds the total of all amounts, if any, each of 
which is the lesser of the amounts referred to in paragraphs (3.2)(a) 
and (b) in respect of each of the predecessor corporations. 


(3.4) Idem — Notwithstanding subsection (3.2), where a credit 
union (in this subsection referred to as the acquirer) has, at any time 
after May 6, 1974, acquired otherwise than by way of amalgama- 
tion all or substantially all of the assets of another credit union, the 
maximum cumulative reserve of the acquirer shall be the amount by 
which the acquirer’s maximum cumulative reserve, determined 
under the definition of that term in subsection 137(6) of the 
amended Act, exceeds the total of 


(a) the lesser of the amounts determined under paragraphs 
(3.2)(a) and (b) in respect of the acquirer, and 


(b) the lesser of the amounts determined under paragraphs 
(3.2)(a) and (b) in respect of the other credit union. 


(4), (4.1) [Repealed under former Act] 
(5) Definitions — In this section, 


“depreciable cost” to a credit union of any property means the ac- 
tual cost to it of the property or the amount at which it is deemed by 


Income Tax Application Rules 


subsection 13(7) of the amended Act to have acquired the property, 
as the case may be; 


“relevant percentage” in relation to a prescribed class of property 
is the percentage prescribed in respect of that class by any regula- 
tions made under paragraph 11(1)(a) of the former Act; 


“1971 reserve” of a credit union means the amount, if any, by 
which the total of all amounts each of which is 


(a) the amount of any money of the credit union on hand at the 
beginning of its 1972 taxation year, 


(b) an amount in respect of any property described in paragraph 
(1)(a) or (b), equal to the amount at which it is required by those 
paragraphs to be valued at the beginning of its 1972 taxation 
year, 


(c) an amount in respect of depreciable property of a prescribed 
class owned by the credit union on the first day of its 1972 taxa- 
tion year, equal to the amount determined under paragraph 
(1)(d) to be the undepreciated capital cost thereof to the credit 
union as of that day, or 


(d) an amount in respect of any capital property (other than de- 
preciable property) owned by the credit union at the beginning 
of its 1972 taxation year, equal to its cost to the credit union 
computed without reference to the provisions of section 26, 


exceeds the total of all amounts each of which is 


(e) the amount of any debt owing by the credit union or of any 
other obligation of the credit union to pay an amount, that was 
outstanding at the beginning of its 1972 taxation year, exclud- 
ing, for greater certainty, any share in the credit union of any 
member thereof, or 


(f) the amount, as of the beginning of the credit union’s 1972 

taxation year, of any share in the credit union of any member 

thereof. 
Definitions [ITAR 58]: “1971 reserve’ —ITAR 58(5); “amended Act” —ITAR 8; 
“amount” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “capital 
gain” —ITA 39(1), 248(1); “capital property” —ITA 54, 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “credit union” — ITA 137(6), 248(1);, “deprecia- 
ble cost” —ITAR 58(5); “depreciable property” —ITA 13(21), 248(1); “former 
Act” — ITAR 8; “Income Tax Application Rules, 1971” —ITAR 69; “month” — In- 
terpretation Act 35(1), “prescribed”ITA 248(1); “principal amount” — ITA 248(1), 
(26); “property” — ITA 248(1); “relevant percentage” —ITAR 58(5); “share” — ITA 
248(1); “taxation year’—ITA 249: “undepreciated capital cost? —ITA 13(21), 
248(1). 


Interpretation Bulletins [ITAR 58]: IT-483: Credit unions (archived). 


59. (1) [Repealed under former Act] 


(2) Non-resident-owned investment corporation — In its 
application to the 1972 and subsequent taxation years of a corpora- 
tion, section 133 of the amended Act shall be read as if, in respect 
of such portion of any period described in the definition “non-resi- 
dent-owned investment corporation” in subsection 133(8) of that 
Act as ended before the beginning of the corporation’s 1976 taxa- 
tion year, paragraph (a) of that definition were read as follows: 


“(a) at least 95% of the total value of its issued shares, and all 
of its bonds, debentures and other funded indebtedness, were 


(i) beneficially owned by non-resident persons (other than 
any foreign affiliate of a taxpayer resident in Canada), 


(ii) owned by trustees for the benefit of non-resident per- 
sons or their unborn issue, or 


(iii) owned by a corporation, whether incorporated in Can- 
ada or elsewhere, at least 95% of the total value of the is- 
sued shares of which and all of the bonds, debentures and 
other funded indebtedness of which were beneficially 
owned by non-resident persons or owned by trustees for the 
benefit of non-resident persons or their unborn issue, or by 
two or more such corporations;”. 
Definitions [ITAR 59]: “amended Act” —ITAR 8; “Canada” — ITA 255, Interpre- 


tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “foreign affili- 
ate” — ITA 95(1), 248(1); “non-resident”, “person” — ITA 248(1); “resident in Can- 
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ada” — ITA 250; “share” —ITA 248(1); “taxation year’ —ITA 249; “taxpayer” — 
ITA 248(1). 


60. [Repealed under former Act] 


60.1 Taxes payable by insurer under Part IA of former 
Act — For the purposes of the description of F in the definition 
“surplus funds derived from operations” in subsection 138(12) of 
the amended Act, the reference in that description to “this Part” 
shall be deemed to be a reference to “this Part and Part IA of the 
former Act”. 


Definitions [ITAR 60.1]: “amended Act” — ITAR 8. 


61. (1) Registered retirement savings plans — For the pur- 
poses of the definition “non-qualified investment” in subsection 
146(1) of the amended Act, property acquired after June 18, 1971 
and before 1972 by a trust governed by a registered retirement sav- 
ings plan shall, if owned or held by the trust on January 1,.1972, be 
deemed to have been acquired by the trust on January 1, 1972, 


(2) [Not included in R.S.C. 1985] 


Definitions [ITAR 61]: “amended Act” — ITAR 8; “property” — ITA 248(1); “reg- 
istered retirement savings plan” —ITA 146(1), 248(1); “trust” —ITA 104(1), 248(1), 
(3). 


62. (1) Assessments — Subsections 152(4) and (5) of the 
amended Act apply in respect of any assessment made after Decem- 
ber 23, 1971, except that subsection 152(5) of ‘that Act does not 
apply in respect of any such assessment made in consequence of a 
waiver filed with the Minister before December 23,.1971 in the 
form and within the time referred to in subsection 152(4) of that 
Act. 


(2) Interest — Subsections 161(1) and (2), 164(3) and. (4), 202(5) 
and 227(8) and (9) of the amended Act, subsection 183(2) of the 
Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, and subsection 195(1) of that Act as it read in its application 
in respect of dividends paid or received before April.1, 1977, in so 
far as those subsections relate to the rate of interest payable there- 
under, apply in respect of interest payable in respect of any period 
after December 23, 1971. 


(3) [Repealed under former Act] 


(4) Objections to assessment — Subsection 165(3) of the 
amended Act applies in respect of any notice of objection served on 
the Minister after December 23, 1971. 


(5) Appeals — Division J of Part I of the amended Act applies in 
respect of any appeal or application instituted or made, as the case 
may be, after December 23, 1971. 


(6) Appeals to Federal Court — Any appeal to the Federal 
Court instituted, within 2 years after December 23, 1971 and in ac- 
cordance with Division J of Part I of the former Act and any rules 
made thereunder (as those rules read immediately before December 
23, 1971), shall be deemed to have been instituted in the manner 
provided by the amended Act, and any document served on the 
Minister or a taxpayer in connection with an appeal so instituted in 
the manner provided in that Division and those rules shall be 
deemed ‘to have. ‘been served.in the..manner provided by the 
amended Act. 


Definitions [ITAR 62]: “amended Act” — ITAR 8; “assessment”, “dividend” — ITA 
248(1); “Federal Court” — Federal Courts Act s. 4; “former Act” —ITAR 8; “Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952” —ITAR 69; “Min- 
ister”, “taxpayer” — ITA 248(1). 


63-64.3 [Repealed under former Act] 


65. [Repealed] 


ITAR 
S. 65 


History: S. 65 repealed by 2005, c. 30, s. 19, applicable to months that end after 2004. 
The section formerly read: 


65. (1) Part XI of amended Act — Where, at any particular time after June 18, 
1971 and before July 1, 1972, a taxpayer described in section 205 of the 
amended Act has acquired a foreign property that was 


(a) a,share of the capital stock of a corporation that would be a mutual fund 
corporation if paragraph 131(8)(a) of the amended Act were read without 
reference to the words “‘that was a public corporation’, 


(b) a unit of a trust that would bea mutual fund ‘trust if subsection 132(6) of 
the amended Act were read without reference to paragraph 132(6)(c), or 


(c) an interest, as a beneficiary under a trust, in property held subject to the 
trust by a trust company incorporated under the laws of Canada or a proy- 
ince, if 

' (i) throughout the 1971 taxation year of the trust, 


(A) all the property of the trust was held in trust for the benefit of 
not less than 20 beneficiaries, and 


(I) not less than 20 of the beneficiaries were taxpayers de- 
scribed in paragraph 205(a) or (c) of the amended Act, or 


(I) not less than 100 of the beneficiaries were taxpayers de- 
scribed in paragraph 205(b) of the amended Act, 


(B) not less than 80% of all the’ property of the trust consisted of 
shares, bonds, mortgages, marketable securities or cash, and 


(C) not more than 10% of all the property of the trust consisted of 
shares, bonds, mortgages or other securities of any one corporation 
or debtor other than Her Majesty in right of Canada or of a province 
or a Canadian municipality, 


(ii) not less than 95% of the income of the trust for its 1971 taxation 
year was derived from investments described in clause (i)(B), 


(iii) the total value of all such interests owned by all beneficiaries men- 
tioned in clause (i)(A) to which any one employer has made or may 
make contributions did not exceed, at any time in the 1971 taxation year 
of the trust, 25% of the value of all the property of the trust at that time, 
and 


(iv) the total value of all such interests owned by all beneficiaries men- 
tioned in subclause (i)(A)(II) to which any one taxpayer has paid or may 
pay premiums does not exceed, at any time in the 1971 ‘taxation year of 
the ‘trust, 25% of the value of all the property of the trust at that time, 


the property shall, to the extent that the cost to the taxpayer thereof does not 
exceed the amount, if any, by which the taxpayer’s foreign investment limit ex- 
ceeds the total of the costs to it of all foreign properties described in paragraphs 
(a) to (c) acquired by the taxpayer after June 18, 1971 and before the particular 
time, be deemed 


(d) for the purposes of Part XI of the amended Act, to have been acquired 
before June 19, 1971 and not to have been acquired after June 18, 1971, and 


(e) where the taxpayer was a trust governed by a registered retirement sav- 
ings plan, notwithstanding the definition “qualified investment” in subsec- 
tion 146(1) of the amended Act, to have been a qualified investment for the 
purposes of section 146 of that Act. 


(1.1) Idem — Where, at any particular time after October 13, 1971 and before 
July 1, 1972, a taxpayer to whom Part XI of the amended Act applies has ac- 
quired a foreign property that was a share of the capital stock of a corporation 
that would be an investment corporation if subparagraph 130(3)(a)(i) of the 
amended’ Act were read without reference to the words “that was a public corpo- 
ration”, for the purposes of subsection (1) the share so acquired shall be deemed 
to be a share described in paragraph (1)(a). 


(2) Definition of “foreign investment limit” — In subsection (1), “foreign. in- 
vestment limit” of a taxpayer means the total of 


(a) the taxpayer’s income from property for its 1971 taxation year, 


(b), where the taxpayer,was, throughout its 1971 taxation year, a taxpayer 
described in paragraph 205(a) of the amended Act, all amounts each of 
which is such portion of any amount paid or contributed by any person to or 
under the plan in 1971 as was deductible in computing that person’s income 
for the 1971 taxation year under paragraph 11(1)(g) or (h) of the former Act, 
or as would have been deductible in computing that income under paragraph 
11(1)@) of the former Act if that paragraph were read (except for the pur- 
poses of subparagraph 11(1)(i)(@ii) of that Act) without reference; to:subpara- 
graph 11(1)(i)(ii) of that Act, 

(c) where the taxpayer was, throughout its 1971 taxation year, a trust gov- 
erned by a registered retirement savings plan, all amounts each of which is 
such portion of any premium paid in 1971 by the annuitant under the plan as 
was deductible under subsection 79B(5) of the former Act in computing the 
annuitant’s income for the 1971 taxation year, and 


(d) where the taxpayer was, throughout its 1971 taxation year, a trust gov- 
erned by a deferred profit sharing plan, all amounts each of which is such 
portion of any amount paid by an employer to a trustee under the plan as was 
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deductible under subsection 79C(7) of the former Act in computing the em- 
ployer’s income for the 1971 taxation year. 


(3) Foreign property acquired by registered retirement savings plan — 
Where, at any particular time after 1971 and before July 1, 1974, a trust. gov- 
ered by a registered retirement sayings plan acquired a foreign property de- 
scribed in paragraph (1)(a) or (b) or a foreign property that would be described in 
paragraph (1)(c) if the references in that paragraph to the “1971 taxation year” of 
the trust were read as references to the'1972 and 1973 taxation years” of the 
trust, the property shall, to the extent that the cost to the trust thereof did not 
exceed the amount, if any, by which the trust’s foreign reinvestment limit ex- 
ceeded the total of the cost to it.of all such foreign properties so acquired by it 
after 1971 and before the particular time, be deemed 


(a) for the purposes of Part XI of the amended Act, to have been. acquired 
before June 19, 1971 and not to have been acquired after June 18, 1971; and 


(b) notwithstanding the definition “qualified investment” in subsection 
146(1) of the amended Act, to have been a qualified investment for the pur- 
poses of section 146 of that Act. 


(4) Definition of “foreign reinvestment limit” — In subsection (3), “foreign re- 
investment limit” of a, trust governed by a registered retirement savings plan 
means such portion of the total of 


(a) the trust’s income from property for its 1972 and 1973 taxation years, 


(b) all amounts each of which is such portion of any premium paid by the 
annuitant under the plan as was deductible under subsection 146(5) of the 
amended Act in computing the annuitant’s income for the 1972 or 1973 tax- 
ation year, 


(c) all amounts each of which is a capital gains dividend (within the meaning 
assigned by subsection 131(1) of the amended Act) received by the trust in 
its 1972 or 1973 taxation year, and 


(d) 2:times the total of all amounts each of which is, because of subsection 
104(21) of the amended Act, deemed to be a taxable capital gain of the trust 
for its 1972 or 1973 taxation year, 


as was, under the terms and conditions of the plan as fixed on or before June 18, 
1971, required to be invested by the trust in foreign property described in para- 
graph (1)(a) or (b) or foreign property that would be described in paragraph 
(1)(c) if the references in that paragraph to the “1971 taxation year” of the trust 
were read as references to the “1971 and 1972 taxation years” of the trust. 


(5) Shares of a mutual fund corporation received on amalgamation — 
Where, after May 25, 1976, there has been an amalgamation (within the meaning 
assigned by section 87 of the amended Act) of two or more mutual fund corpora- 
tions (each of which corporations is in this subsection referred to as a “predeces- 
sor corporation”) to form one corporate entity (in this subsection referred to as 
the “new corporation”), and 


(a) any shareholder that is a taxpayer described in any of paragraphs 20S5(a), 
(b) or (c) of the amended Act owned shares of the capital stock of a prede- 
cessor corporation (in this subsection referred to as the “old shares”) on June 
18, 1971 and thereafter without interruption until immediately before the 
amalgamation, 


(b) any shares referred to in paragraph (a) were foreign property (within the 
meaning assigned by subsection 206(1) of the amended Act) immediately 
before the amalgamation, and 


(c) no consideration was received by the shareholder for the disposition of 
the old shares on the amalgamation, other than shares of the capital stock of 
the new. corporation (in this subsection referred to as the “new shares’’), 


notwithstanding any other provision of this Act or of the amended Act, for the 
purpose of subsection 206(2) of the amended Act, the taxpayer shall be deemed 
not to have acquired the new shares after June 18, 1971. 


All that portion of subsec. 65(5) following para. (a) substituted by 1994, ¢. 7, Sch. II 
(1991, c. 49), s. 202, applicable to periods occurring after October 1985. That portion 
formerly read: 


(b) any shares referred to in paragraph (a) were foreign property (within the 
meaning assigned by subsection 206(2) of the amended Act) immediately 
before the amalgamation, and 


(c) no consideration was received by the shareholder for the disposition of 
the old shares on the amalgamation other than shares of the capital stock of 
the new corporation (in this subsection referred to as the “new shares’), 


notwithstanding any other provision of this Act or the amended Act, for the pur- 
poses of subsection 206(1) of the amended Act, the taxpayer is deemed to have 
acquired the new shares prior to June 18, 1971. 


65.1 Part XV of amended Act — For greater certainty, 


(a) section 9 does not apply in respect of the repeal, by section 1 
of chapter 63 of the Statutes of Canada, 1970-71-72, of Part V of 
the former Act and the substitution therefor, by that section, of 
Part XV of the amended Act, and 


Income Tax Application Rules 


(b) in its application in respect of any offence described in sub- 
section 239(1) of the amended Act that was committed before 
December 23, 1971, paragraph 239(1)(f) of the amended Act 

shall be read as follows: 

“(f) a fine of not less than $25 and not more than $10,000 

plus, in an appropriate, case, an. amount. not exceeding 

- double the amount.of the tax that should have been shown 

to be payable or that was sought to be evaded, or’. 

Definitions [ITAR 65.1]: “amended Act” —ITAR 8; “amount” —ITA. 248(i); 


“Canada” — ITA 255, Interpretation Act 35(1); “former Act’,— ITAR 8. 


66. (1) Part Il of former Act — For greater certainty, Part IL of 
the former Act applies only in respect of elections made thereunder 
before 1972. 


(2) [Repealed under former Act] 
Definitions [ITAR 66]: “former Act” —ITAR 8. 


67. (1)-(4) [Not included in R.S.C. 1985] 


(5) Prescription of unpaid amounts — Her Majesty in right of 
Canada is not liable, and no action shall be taken, for or in respect 
of any unrefunded instalment of tax paid under Part IID of the for- 
mer Act or any interest thereon where fe 
(a) a repayment date with respect to the instalment was pre- 
scribed by regulation and reasonable efforts were made thereaf- 
ter to locate the corporation or trust entitled to the refund; 


(b) at least 5 years have elapsed since publication in the’ Canada 
Gazette of the regulation referred to in paragraph (a); and 

(c) no claim whatever has been received by or on behalf of Her 
Majesty from the corporation or trust entitled to the refund. 


Definitions [ITAR 67]: “Canada” — ITA 255, Interpretation Act 35(1): “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “former Act” —ITAR 8; “Her Maj- 
esty” — Interpretation Act 35(1); “prescribed”, “regulation” — ITA 248(1); “trust” — 
ITA 104(1), 248(1), (3). 


68. [Not included in R.S.C. 1985] 


PART Il — TRANSITIONAL CONCERNING 
THE 1985 STATUTE REVISION 


Origin of Part Il: R.S.C. 1985, c. 1 (Sth Supp.) (ss. 69-78). 


69. Definitions — In this Act and the Income Tax Act, unless the 
context otherwise requires, 


“Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952” means that Act as amended by section 1 of chapter 63 
of the Statutes of Canada, 1970-71-72, and by any subsequent Act 
that received royal assent before December, 1991; 


“Income Tax Application Rules, 1971, Part I of chapter 63 of 
the Statutes of Canada, 1970-71-72” means that Act as amended 
by any subsequent Act that received royal assent before December, 
1991. 


Definitions [ITAR 69]: “Canada” — ITA 255, Interpretation Act 35(1). 


Application of the 1971 Acts and the Revised 
Acts 


70. Application of Income Tax Application Rules, 1971, 
1970-71-72, c. 63 — Subject to this Act and the Income Tax Act 
and unless the context otherwise requires, 


(a) sections 7 to 9 and 12 to 68 of the Income Tax Application 
Rules, 1971, Part Il of chapter 63 of the Statutes of Canada, 
1970-71-72, apply with respect to taxation years that ended 
before December, 1991; and 


(b) section 10 of the Income Tax Application Rules, 1971, Part 
III of chapter 63 of the Statutes of Canada, 1970-71-72, applies 
with respect to amounts paid or credited before December, 1991. 
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Definitions [ITAR 70]: “amount” — ITA 248(1); “Canada” —ITA 255, Interpreta- 
tion Act 35(1); “Income Tax Application Rules, 1971” — ITAR 69; “taxation year” — 
ITA 249. 


71. Application of this Act — Subject to this Act and the Income 
Tax Act and unless the context otherwise requires, 
(a) sections 7 to 9 and 12 to 78 of this Act apply with respect to 
taxation years that end after November, 1991; and 
(b) section 10 of this Act applies with respect to amounts paid or 
credited after November, 1991. 
Definitions [ITAR 71]: “amount” — ITA 248(1); “taxation year’ — ITA 249. 


72. Application of Income Tax Act, R.S.C., 1952, c. 148 — 
Subject to this Act and the Income Tax Act and unless the context 
otherwise requires, the Income Tax Act, chapter 148 of the Revised 
Statutes of Canada, 1952, applies as follows: 
(a) Parts I, 1.1, 1.2, 1.3, 11.1, 1V, IV.1, V, VI, VI.1, VII, VIII, [X, 
X13, XII, XIL1, XIL.2, XIL3 and XIV of that Act apply with 
respect to taxation years that ended before December 1991; 
(b) Part II of that Act applies with respect to dividends that be- 
came payable before December, 1991; 
(c) Parts X, X.1, X.2, XI, XI.1 and XI.2 of that Act apply with 
respect to calendar years that ended before December, 1991; 
(d) Part XIII of that Act applies with respect to amounts paid or 
credited before December, 1991; and 
(e) Parts XV, XVI and XVII of that Act apply before December, 
1991. 


History: ITAR 72(a) amended by 1994, c. 21, s. 119, deemed to have come into force 
on March 1, 1994. That para. formerly read: 


(a) Parts I, 1.1, 1.2, 1.3, 11.1, 1V,1V.1, V, VI, VI.1, VU, VOI, IX, X1.3, XI, XIL.2, 
XII.3 and XIV of that Act apply with respect to taxation years that ended before 
December, 1991; 
Definitions [ITAR 72]: “amount”, “dividend” —ITA 248(1); “Income Tax Act, 
chapter 148 of the Revised Statutes of Canada, 1952” — ITAR 69; “taxation year” — 
ITA 249. 


73. Application of Income Tax Act [R.S.C. 1985 (5th 
Supp.)] — Subject to this Act and the Income Tax Act and unless 
the context otherwise requires, the Income Tax Act applies as 
follows: 
(a) Parts I, 1.1, 1.2, 1.3, 0.1, IV, 1V.1, V, VI, V1.1, VII, VIII, IX, 
XI.3, XI, XIL.1, XII.2, XI.3 and XIV of that Act apply with 
respect to taxation years that end after November 1991; 
(b) Part III of that Act applies with respect to dividends that be- 
come payable after November, 1991; 
(c) Parts X, X.1, X.2, XI, XI.1 and XI.2 of that Act apply with 
respect to calendar years that end after November, 1991; 
(d) Part XIII of that Act applies with respect to amounts paid or 
credited after November, 1991; and 
(e) Parts XV, XVI and XVII of that Act apply after November, 
1991. 


History: ITAR 73(a) amended by 1994, c. 21, s. 120, deemed to have come into force 
on March 1, 1994. That para. formerly read: 


(a) Parts I, 1.1, 1.2, 1.3, 11.1, IV, I'V.1, V, VI, VI.1, VU, VIL, IX, X13, XII, XIL.2, 
XII.3 and XIV of that Act apply with respect to taxation years that end after 
November, 1991; 
Definitions [ITAR 73]: “amount”, “dividend” — ITA 248(1); “taxation year” — ITA 
249. 


Application of Certain Provisions 


74. Definition of “provision” — In sections 75 to 78, “provi- 
sion” means the whole or part of a provision. 


75. Continued effect of amending and application provi- 
sions — For greater certainty, where an enactment passed after 
1971 in amendment of the Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72, or of 


ITAR 
S. 79(2) 


the Income Tax Act, chapter 148 of the Revised Statutes of Canada, 
1952, contains an amending, repeal, application or other provision 
that, immediately before the coming into force of the fifth supple- 
ment to the Revised Statutes of Canada, 1985, has any effect on, or 
in connection with, the application of either or both of those Acts, 
that provision has, on the coming into force of that supplement, the 
same effect on, or in connection with, the application of either this 
Act or the Income Tax Act or both. 

Definitions [ITAR 75]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 


Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 
Rules, 1971” —ITAR 69; “provision” — ITAR 74. 


76. Application of section 75 — Section 75 is applicable 
whether or not this Act or the Income Tax Act, as the case may be, 
contains, or contains the tenor of or any reference to, 


(a) the amending, repeal, application or other provision referred 
to in that section; or 


(b) any provision of the Income Tax Application Rules, 1971, 
Part III of chapter 63 of the Statutes of Canada, 1970-71-72, or 
the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, expressed or intended to be the subject of or other- 
wise affected by that amending, repeal, application or other 
provision. 

Definitions [ITAR 76]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 


Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 
Rules, 1971” — ITAR 69; “provision” — ITAR 74. 


77. Continued effect of repealed provisions — For greater 
certainty, where a provision of the Income Tax Application Rules, 
1971, Part Ill of chapter 63 of the Statutes of Canada, 1970-71-72, 
or the Income Tax Act, chapter 148 of the Revised Statutes of Can- 
ada, 1952, was repealed at any time after 1971 but, immediately 
before the coming into force of the fifth supplement to the Revised 
Statutes of Canada, 1985, continues to be applied to any extent or 
otherwise to have any effect on, or in connection with, the applica- 
tion of either or both of those Acts, the repealed provision, on the 
coming into force of that supplement, continues to be so applied or 
to have that effect on, or in connection with, the application of e1- 
ther this Act or the Income Tax Act or both. 

Definitions [ITAR 77]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 


Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 
Rules, 1971” —ITAR 69; “provision” — ITAR 74. 


78. Application of section 77 — Section 77 is applicable 
whether or not this Act or the Income Tax Act, as the case may be, 
contains any reference to the repealed provision referred to in that 
section or to the subject-matter of that provision. 


Definitions [ITAR 78]: “provision” — ITAR 74. 


79. (1) Effect of amendments on former ITA — Where a pro- 
vision of an enactment amends the Income Tax Act or affects the 
application of the Income Tax Act and the provision applies to or 
with respect to a period, transaction or event to which the Income 
Tax Act, chapter 148 of the Revised Statutes of Canada, 1952, ap- 
plies, the Income Tax Act, chapter 148 of the Revised Statutes of 
Canada, 1952, shall be read as if it had been amended or its applica- 
tion had been affected by the provision, with such modifications as 
the circumstances require, to the extent of the provision’s applica- 
tion to or with respect to that period, transaction or event. 


(2) Effect of amendments on former ITAR — Where a provi- 
sion of an enactment amends this Act or affects the application of 
this Act and the provision applies to or with respect to a period, 
transaction or event to which the Income Tax Application Rules, 
1971, Part III of chapter 63 of the Statutes of Canada, 1970-71-72, 
apply, the Income Tax Application Rules, 1971, Part Il of chapter 
63 of the Statutes of Canada, 1970-71-72, shall be read as if they 
had been amended or their application had been affected by the pro- 
vision, with such modifications as the circumstances require, to the 
extent of the provision’s application to or with respect to that pe- 
riod, transaction or event. 
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ITAR 
S..79 Income Tax Application Rules 


History: ITAR 79 added by 1994, c. 21, s. 121, deemed to have come into force on 
March 2, 1994, 


Definitions [ITAR 79]: “Canada” — ITA 255, Interpretation Act 35(1); “Income Tax 
Act, chapter 148 of the Revised Statutes of Canada, 1952”, “Income Tax Application 
Rules, 1971” —ITAR 69. 
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INCOME TAX REGULATIONS 
CONSOLIDATED. REGULATIONS OF CANADA, CHAPTER 945 
(CONSOLIDATED AS OF DECEMBER 31, 1977) 
PROCLAIMED IN FORCE AUGUST 15, 1979, AS AMENDED TO FEBRUARY 6, 2012 


Notes: Editorial annotations have been added in. square brackets to update references to the ITA where the numbering of the provision has changed as a result of the R.S.C. 1985, 
c. 1 (Sth Supp.) consolidation implemented in 1994. (See Reg. 700(1) as an example.) Editorial annotations have also been added in square brackets to indicate revised text per 
S.C. 2005, c. 38, s: 28, which states that the expressions are “to be read” that way. (See Reg. 501 as an example.) 


1. Short title — These Regulations may be cited as the Income 
Tax Regulations. 


2. Interpretation — In these Regulations, “Act” means the In- 
come Tax Act. ' 


PART | — TAX DEDUCTIONS 


History: Part, I was, consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part II, August 8, 1979. 


100. Interpretation — (1) [Definitions] —In this Part and in 
Schedule I, 


“employee” means any person receiving remuneration; 
“employer” means any person paying remuneration; 


“estimated deductions” means, in respect of a taxation year, the 
total of the amounts estimated to be deductible by an employee for 
the year under any of paragraphs 8(1)(f), (h), (h.1), (i) and Gj) of the 
Act and determined by the employee for the purpose of completing 
the form referred to in subsection 107(2); 


History: “Estimated deductions” amended by P.C. 1994-372, subsec. 1(1), March 10, 
1994, Canada Gazette, Part II, March 23, 1994, effective January 1, 1993. 


“Estimated deductions” amended by P.C. 1989-2105, subsec. 1(2), October 19, 1989, 
Canada Gazette, Part II, November 8, 1989, effective July.1, 1988. 


“Estimated deductions” substituted by P.C. 1983-1137, subsec. 1(1), April 14, 1983, 
Canada Gazette, Part II, April 27, 1983, effective from January 1, 1982. 


“Estimated deductions” added by P.C. 1980-3375, s. 1,, December 11, 1980, Canada 
Gazette, Part Il, December 24, 1980, in force January 1, 1981. 


“exemptions” — [Revoked] 


History: “Exemptions” revoked by P.C. 1989-2105, subsec. 1(1), October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Cl. (a)(ii)(E) of “exemptions” in subsec. 100(1) added by P.C. 1988-1105, s. 1, June 6, 
1988, Canada Gazette, Part II, June 22, 1988, applicable to 1987 et seq. 


Cl. (a)(ii)(B) of “exemptions” in subsec: 100(1) substituted by P.C. 1987-1478, s.-1, 
July 30, 1987, Canada Gazette, Part II, August 19, 1987, effective from January 1, 
1986. 


Para. (b) of “exemptions” in subsec. 100(1) substituted by P.C. 1983-2717, subsec. 
1(1),,September 1, 1983, Canada Gazette, Part II, September 14, 1983, effective from 
January 1, 1983. 


Cls. 100(1)(a)(ii)(B),.(C) of “exemptions” substituted by P.C. 1977-3520, December 
15, 1977, Canada Gazette, Part Il, January 11, 1978, effective January 1, 1978. 


“pay period” includes 
(a) a day, 
(b) a week, 
(c) a two week period, 
(d) a semi-monthly period, 
(e) a month, 
(f) a four week period, 
(g) one tenth of a calendar year, or 


(h). one twenty-second of a calendar year; 


History: “Pay period” added by P.C. 1981-1557, subsec. 1(1), June 11, 1981, Canada 
Gazette, Part II, June 24, 1981 effective commencing January 1, 1981. 


“personal credits” means, in respect of a particular taxation year, 
the greater of 


(a) the amount referred to in paragraph 118(1)(c) of the Act, and 


(b) the aggregate of the credits which the employee would be 
entitled to claim for the year under 


(i) subsections 118(1), (2) and (3) of the Act if the descrip- 
tion of A in those subsections were read as “is equal to one’, 


(ii) subsections 118.3(1) and (2) of the Act if the description 
of A in subsection 118.3(1) of the Act were read as “is equal 
to one” and if subsection 118.3(1) of the Act were read with- 
out reference to paragraph (c) thereof, 


(iii) subsections 118.5(1) and 118.6(2) of the Act if subsec- 
tion 118.5(1) of the Act were read without reference to “the 
product obtained when the appropriate percentage for the 
year is multiplied by” and the description of A in subsection 
118.6(2) of the Act were read as “is equal to one”, and after 
deducting from the aggregate of the amounts determined 
under those subsections the excess over $3,000 of the aggre- 
gate of amounts that the employee claims to expect to receive 
in the year on account of a scholarship, fellowship or 
bursary, 


(iv) section 118.8 of the Act if the formula A +B - C in that 
section were read. as 

(A +B)/C 
where 
A is the value of A in that section, 
B is the value of B in that section, and 
C is the appropriate percentage for the year. 
(v) section 118.9 of the Act if the formula A - B in section 
118.81 of the Act were read as 

A/B 

where 
A is the value of A set out in that section, and 


B is the appropriate percentage for the year. 


History: The definition “personal credits” in subsec. 100(1) amended by P.C. 2001- 
1115, subsec. 1(1), June 14,2001, Canada Gazette, Part II, July 4, 2001, applicable to 
2001 et seq. 


“Personal credits” substituted by P.C. 1994-372, subsec. 1(2), March 10, 1994, Canada 
Gazette, March 23, 1994, effective January; 1, 1993. 


“Personal credits” added by P.C. 1989-2105, subsec. 1(3), October 19, 1989, Canada 
Gazette, November 8, 1989, effective July 1, 1988. _ 


“remuneration” includes any payment that is 
(a) in respect of 
(1) salary or wages, or 


(ii) commissions or other similar amounts fixed by reference 
to the volume of the sales made or the contracts negotiated 
(referred to as “commissions” in this’ Part), 


paid to an officer or employee or former officer or employee, 


(a.1) in respect of an employee’s gratuities required under pro- 
_vincial legislation to be declared to the employee’s employer, 
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(b) a superannuation or pension benefit (including an annuity 
payment made pursuant to or under a superannuation or pension 
fund or plan), 


Proposed Amendment — R 
100(1)“remuneration”(b) 
(b) a superannuation or pension benefit (including an 
payment made pursuant to or under a superannuati 
sion fund or plan) other than a distribution —__ 


(i) that is made from a pooled registered pension plan and _ 
is not required to be included in computing a taxpayer’s in- 


come under paragraph 56(1)(z.3) of the Act, Or 
(ii) that is deemed to have been made under subse 


- 147.5(14) of the Act, 
Application: The December 14, 2011 draft legislation, s. 23, will amer 


the definition “remuneration” in subsec. 100(1) to read as above, in for 
in force on the day of the coming into force of Bill C-25 (First Reading Nov. 17, 
2011), Pooled Registered Pension Plans Act. . mI piel Ss) bal 
Technical Notes: Part I of the Regulations provides rules concerning deductions at 
source that must be withheld on specified amounts of “remuneration” paid to a tax- 
payer. Paragraph (b) of the definition “remuneration” in subsection 100(1) includes a 
payment to a taxpayer of a superannuation or pension benefit. : ; 


Paragraph (b) of the definition “remuneration” in subsection 100(1) is amended to 
provide an exemption from withholding tax for any amount distributed from a pooled 
registered pension plan (PRPP) that is not required to be included in the taxpayer’s 
income under new paragraph 56(1)(z.3) of the Act or that is deemed to have been 
distributed to a deceased PRPP member by reason of new subsection 147.5(14) of the 
For further information regarding PRPPs, please see the commentary on new section 
147.5. ) ‘ ; 


(b.1) an amount of a distribution out of or under a retirement 
compensation arrangement, 


(c) a retiring allowance, 
(d) a death benefit, 
(e) a benefit under a supplementary unemployment benefit plan, 


(f) a payment under a deferred profit sharing plan or a plan re- 
ferred to in section 147 of the Act as a “revoked plan”, reduced, 
if applicable, by amounts determined under subsections 
147(10.1), (11) and (12) of the Act, 


(g) a benefit under the Employment Insurance Act, 


Possible Future Amendment — Reg. 
100(1)“remuneration”(g) 
Application: It is expected that a paragraph similar to para. (g) will be added for 
benefits from the Quebec Parental Insurance Plan, which are subject to withholding 


parallel to that for Employment Insurance benefits. See ITA 56(1)(a)(vii) and 
153(1)(d.1). 


(h) an amount that is required by paragraph 56(1)(r) of the Act 
to be included in computing a taxpayer’s income, except the 
portion of the amount that relates to child care expenses and tui- 
tion costs, 


(i) a payment made during the lifetime of an annuitant referred 
to in the definition “‘annuitant” in subsection 146(1) of the Act 
out of or under a registered retirement savings plan of that annu- 
itant, other than 


(i) a periodic annuity payment, or 


(ii) a payment made by a person who has reasonable grounds 
to believe that the payment may be deducted under subsec- 
tion 146(8.2) of the Act in computing the income of any 
taxpayer, 
(j) a payment out of or under a plan referred to in subsection 
146(12) of the Act as an “amended plan” other than 
(i) a periodic annuity payment, or 


(ii) where paragraph 146(12)(a) of the Act applied to the plan 
after May 25, 1976, a payment made in a year subsequent to 
the year in which that paragraph applied to the plan, or 


(j.1) a payment made during the lifetime of an annuitant referred 
to in the definition “annuitant” in subsection 146.3(1) of the Act 


para. (b) of — 
> or deemed — 


Income Tax Regulations 


under a registered retirement income fund of that annuitant, 
other than a particular payment to the extent that 


(i) the particular payment is in respect of the minimum 
amount (in this paragraph having the meaning assigned by 
subsection 146.3(1) of the Act) under the fund for a year, or 


(ii) where the fund governs a trust, the particular payment 
would be in respect of the minimum amount under the fund 
for a year if each amount that, at the beginning of the year, is 
scheduled to be paid after the time of the particular payment 
and in the year to the trust under an annuity contract that is 
held by the trust both at the beginning of the year and at the 
time of the particular payment, is paid to the trust in the year, 


(k) a benefit described in section 5502, 


(1) an amount as, on account or in lieu of payment of, or in satis- 
faction of, proceeds of the surrender, cancellation or redemption 
of an income-averaging annuity contract, 


(m) in respect of an amount that can reasonably be regarded as 
having been received, in whole or in part, as consideration or 
partial consideration for entering into a contract of service, 
where the service is to be performed in Canada, or for an under- 
taking not to enter into such a contract with another party, or 


(n) a payment out of a registered education savings plan other 
than 


(i) a refund of payments, 
(ii) an educational assistance payment, or 


(iii) an amount, up to $50,000, of an accumulated income 
payment that is made to a subscriber, as defined in subsec- 
tion 204.94(1) of the Act, or if there is no subscriber at that 
time, that is made to a person that has been a spouse or com- 
mon-law partner of an individual who was a subscriber, if 


(A) that amount is transferred to an RRSP in which the 
annuitant is either the recipient of the payment or the re- 
cipient’s spouse, and 


(B) it is reasonable for the person making the payment to 
believe that that amount is deductible for the year by the 
recipient of the payment within the limits provided for in 
subsection 146(5) or (5.1) of the Act: 


History: The opening words of para. (i) of the definition “remuneration” in subsec. 
100(1) amended to replace “subparagraph 146(1)(a)(i)” with “the definition “annuitant” 
in subsection 146(1)” by P.C. 2001-1115, subsec. 1(2), June 14, 2001, Canada Gazette, 
Part II, July 4, 2001, applicable to 2001 et seq. 


The word “spouse” replaced with “spouse or common-law partner” in subpara. (n)(iii) 
of the definition “remuneration” in subsec. 100(1), by P.C. 2001-957, para. 14(a), May 
31, 2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seg., except that 
if a taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization 
of Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seq. 


Para. (j.1) of “remuneration” amended by P.C. 2000-184, s. 1, February 17, 2000, Can- 
ada Gazette, Part Il, March 1, 2000, applicable to 1998 et seq. 

Para. (n) of “remuneration” added by P.C. 1998-2275, s. 1, December 16, 1998, Can- 
ada Gazette, Part Il, January 6, 1999, applicable to 1998 et seq. 

Paras. (g) and (h) of “remuneration” amended by P.C. 1998-2270, subsec. 1(1), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 
Para. (a.1) of “remuneration” added by P.C. 1998-654, subsec. 1(2), April 23, 1998, 
Canada Gazette, Part Il, May 13, 1998, applicable after 1997. 


Para. (k) of “remuneration” amended by P.C. 1995-1023, s. 1, June 23, 1995, Canada 
Gazette, Part II, July 12, 1995, applicable to benefits paid after October 1991. 


Para. (i) of “remuneration” substituted by P.C. 1991-2540, s. 1, December 16, 1991, 
Canada Gazette, Part II, January 15, 1992, applicable in respect of payments made 
after 1990. 


Para. (b.1) of “remuneration” added by P.C. 1989-379, s. 1, March 9, 1989, Canada 
Gazette, Part II, March 29, 1989, applicable in respect of amounts paid after March 27, 
1987. 


Subparas. (i)(i) and (j)(i) of “remuneration” substituted and para. (j.1) added by P.C. 
1987-2250, s. 1, November 6, 1987, Canada Gazette, Part Il, November 25, 1987. 


Para. (m) of “remuneration” added by P.C. 1986-1345, s. 1, June 5, 1986, Canada 
Gazette, Part II, June 25, 1986, applicable to payments made after June 30, 1986. 
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Part I1— Tax Deductions 


Paras. (a), (h) and (k) of “remuneration” substituted by P.C.. 1983-1137, subsecs. 1(2) 
to (4), April 14, 1983, Canada Gazette, Part II, April 27, 1983; para. (a) effective from 
March 30, 1983; para. (h) effective from August 2, 1982; para. (k) applicable with 
respect to benefits paid after 1981, except that in its application to payments made. after 
November 12, 1981 in respect of a termination of an office or employment that oc- 
curred on or before that date para. (k) shall be read as follows: . 


“(k) a termination payment, or” 


Para. (a) of “remuneration” substituted by P.C. 1980-3375, s. 1, December 11, 1980, 
Canada Gazette; Part II, December 24, 1980, in force January 1, 1981. 


Paras. (i), (j) of “remuneration” substituted by P.C. 1980-3209, s. 1, November 27, 
1980, Canada Gazette; Part II, December 10, 1980. 


Para. (i) of “remuneration” added, para. (j) (formerly (i)) substituted, and para. (j) re- 
numbered (1) (as amended by P.C. 1980-2226, s. 1, August 27, 1980, Canada Gazette, 
Part II, September 10, 1980) by P.C. 1980-1735, s. 1, June 26,1980, Canada Gazette, 
Part Il, July 9, 1980, effective commencing June 30, 1978. 


Para. (k) of “remuneration” added by P.C. 1980-1366, May 22, 1980, Canada Gazette, 
Part II, June 11, 1980. 


Para, 100(1)(i) of “remuneration” substituted by P.C., 1978-1038, 's. 1, April 6, 1978, 
Canada Gazette, Part II, April 26, 1978. 


Para. (f) of, “remuneration” substituted, paras. (h) to (j), of “remuneration” added by 
P.C. 1977-3520, December 15, 1977, Canada Gazette, Part II, January 11, 1978, effec- 
tive January 1, 1978, para. (h) effective March 1, 1978. 


Interpretation. Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search. grants and financial assistance. 


“total remuneration” means, in respect of a taxation year, the total 
of all amounts each of which is an amount referred to in paragraph 
(a) or (a.1) of the definition “remuneration”. 


History: “Total. remuneration” amended by P.C. 1998-654, subsec. 1(1), April 23, 
1998, Canada Gazette, Part Il, May 13, 1998, applicable after 1997. 


“Total remuneration” added by P.C. 1980-3375, s. 1, December 11, 1980, Canada Ga- 
zette, Part Il, December 24, 1980, in force January 1, 1981. 


(2) [Indexing] — Where the amount of any credit referred to in 
paragraph (a) or (b) of the definition “personal credits” in subsec- 
tion (1) is subject to an annual adjustment under section 117.1 of 
the Act, such amount shall, in a particular taxation year, be subject 
to that annual adjustment. 

History: Subsec. 100(2) amended to replace “subparagraph (a)(i) or (ii)” with “para- 
graph (a) or (b)” by P.C. 2001-1115, subsec. 1(3), June 14, 2001, Canada Gazette, Part 
II, July 4, 2001, applicable to 2001 et seq. 


Subsec. 100(2) amended by P.C. 1989-2105, subsec. 1(4), October 19, 1989, Canada 
Gazette, November 8, 1989, effective July 1, 1988. 


Subsec. 100(2) substituted by P.C. 1983-2717, subsec. 1(2), September 1, 1983, Can- 
ada Gazette, Part II, September 14, 1983, effective from January 1, 1983. 


Subsec. 100(2) substituted by P.C. 1981-1557, subsec. 1(2), June 11, 1981, Canada 
Gazette, Part II, June 24, 1981, effective commencing January 1, 1981. 


(3) [Amounts excluded from base for withholding] — For 
the purposes of this Part, where an employer deducts or withholds 
from a payment of remuneration to an employee one or more 
amounts each of which is 


(a) a contribution to or under a registered pension fund or plan, 
(b) dues described in subparagraph 8(1)(i)(iv), (v) or (vi) of the 
Act paid on account of the employee, 


(b.1) a contribution by the employee under subparagraph 
8(1)(m.2) of the Act, 


(c) a premium under a registered retirement savings plan, to the 
extent that the employer believes on reasonable grounds that the 
premium is deductible under paragraph 60(j.1) or subsection 
146(5) or (5.1) of the Act in computing the employee’s income 
for the taxation year in which the payment of remuneration is 
made, or 


(d) an amount that is deductible under paragraph 60(b) of the 
Act, 
the balance remaining after deducting or withholding this amount, 
as the case may be, shall be deemed to be the amount of that pay- 
ment of remuneration. 
Related Provisions: Reg. 100(3.1) — Northern Canada residents. 


History: Paras. 100(3)(c) and (d) amended by P.C. 2001-1053, subsec, 1(1), June 7, 
2001, Canada Gazette, Part II, June 20, 2001. 


Reg. 
S. 100 


Para. 100(3)(b.1) added and (d) amended by P.C. 1997-1471, subsecs. 1(1) and (2), 
October 9, 1997, Canada, Gazette, Part II, October 29, 1997, applicable beginning on 
May 1, 1997. 


Paras. 100(3)(c) and'(d) added by P.C. 1994-372, subsec. 1(3), March 10, 1994, Can- 
ada Gazette, Part II, March 23, 1994, effective January 1, 1993. 


Subsec. 100(3) substituted by P.C. 1989-2105, subsec. 1(5), October 19, 1989, Canada 
Gazette, Part II, November 8, 1989, effective July 1, 1988. 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance. 


1.T. Technical News: 19 (Retiring allowances — clarification to Interpretation Bulle- 
tin IT-337R3 — (d): Deductions at source). 


(3.1) [Northern residents’ deduction] — For the purposes, of 
this Part, where an employee has claimed a deduction for a taxation 
year under paragraph 110.7(1)(b) of the Act as shown on the return 
most recently filed by the employee with the employee’s employer 
pursuant to subsection 227(2) of the Act, the amount of remunera- 
tion otherwise determined, including the amount deemed by subsec- 
tion (3) to be the amount of that payment of remuneration, paid to 
the employee for a pay period shall be reduced by an amount equal 
to the amount of the deduction divided by the maximum number of 
pay periods in the year in respect of the appropriate pay period. 
History: Subsec. 100(3.1) substituted by P.C. 1994-372, subsec. 1(4), March 10, 1994, 
Canada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 


Subsec. 100(3.1) added, by P.C. 1989-2105, subsec. 1(5), October 19, 1989, Canada 
Gazette, Part II, November 8, 1989, effective July 1, 1988. 


(3.2) [Repealed] 


History: Subsec. 100(3.2) repealed by P.C. 2001-1053, subsec. 1(2), June 7, 2001, 
Canada Gazette, Part II, June 20, 2001. 


Subsec. 100(3.2), added by: P.C. 1997-1471, subsec. 1(3), October 9, 1997, Canada Ga- 
zette, Part II, October 29, 1997, applicable beginning on May 1, 1997, 


(4) [Establishment of the employer] — For the purposes of 
this Part, where an employee is not required to report for work at 
any establishment of the employer, he shall be deemed to report for 
work 


(a) in respect of remuneration that is salary, wages or,commis- 
sions, at the establishment of the employer from which the re- 
muneration is paid; or 


(b) in respect of remuneration other than salary, wages or com- 
missions, at the establishment of the employer in the province 
where the employee resides at the time the remuneration is paid 
but, if the employer does not have an establishment in that prov- 
ince at that time, he shall, for the purposes of this paragraph, be 
deemed to have an establishment in that province. 


History: Subsec. 100(4) substituted by P.C. 1980-3375, s. 1, December 11, 1980, Can- 
ada Gazette, Part II, December 24, 1980, in force January 1, 1981. 


(5) [LSVCC share purchase] — For the purposes of this Part, 
where an employer deducts or withholds from a payment of remu- 
neration to an employee an amount in respect of the acquisition by 
the employee of an approved share, as defined in subsection 
127.4(1) of the Act, there shall be deducted from the amount deter- 
mined under paragraph 102(1)(e) or (2)(e), as the case may be, in 
respect of that payment the lesser of 


(a). $750, and 


(b). 15% of the amount deducted or withheld in respect of the 
acquisition of an approved share. 


History: The opening words of subsec. 100(5) amended by P.C. 2005-1133, s. 1, June 
7, 2005, Canada Gazette, Part II, June 29, 2005 to substitute “paragraph 102(1)(e) or 
(2)(e)” for “paragraph 102(1)(e) or (2)(f)”, applicable to 2001 er seg. 


Subsec. 100(5) amended by P.C. 1998-2270, subsec. 1(2), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to 1998 er seq. 


Subsec. 100(5) added by P.C. 1994-372, subsec. 1(5), March 10, 1994, Canada Ga- 
zette, Part II, March 23, 1994, effective January 1, 1993. 


Definitions [Reg. 100]: “accumulated income payment” —ITA 146.1(1); “amount”, 
“annuity” —ITA 248(1); “appropriate percentage” — ITA 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpretation Act 35(1); “commis- 
sions” — Reg. 100(1)“‘remuneration’’(a)(ii); “common-law partner’ —ITA 248(1); 
“death benefit” —ITA 248(1); “deferred profit sharing plan” —ITA 147(1), 248(1); 
“educational assistance payment’ —ITA 146.1(1); “employee”, “employer” — Reg. 
100(1); ‘income-averaging annuity contract’ —ITA 248(1); “minimum amount’ — 
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ITA 146.3(1); “month” — Interpretation Act 35(1); “officer” ITA 248(1); “pay pe- 


riod” — Reg. 100(1); “person” — ITA 248(1); “personal credits” — Reg. 100(1); “per- | 


sonal or living expenses” — ITA 248(1); “pooled registered pension plan” — 147.5(1), 
248(1); “province” — Interpretation Act 35(1); “refund of payments” — ITA 146.1(1); 
“registered education savings plan” — ITA 146.1(1), 248(1); “registered pension fund 
or plan” — ITA 248(1); “registered retirement income fund” —ITA 146.3(1), 248(1); 
“registered retirement savings plan” —ITA 146(1), 248(1); “remuneration” — Reg. 
100(1); “retirement compensation arrangement”, “retiring allowance” — ITA 248(1); 
“salary, wages” —ITA 248(1)“salary or wages”; “share” —ITA 248(1); “sub- 
scriber” — ITA 146.1(1); “supplementary unemployment benefit plan” —ITA 145(1), 
248(1); “taxation year’ —ITA 249; “taxpayer” — ITA 248(1); “trust” — ITA 104(1), 
248(1), (3). 


101. Deductions and remittances — Every person who makes 
a payment described in subsection 153(1) of the Act in a taxation 
year shall deduct or withhold therefrom, and remit to the Receiver 
General, such amount, if any, as is determined in accordance with 
rules prescribed in this Part. 


Related Provisions: ITA 227 — Obligations with respect to amounts withheld; Reg. 
Sch. I— Ranges of remuneration for Reg. 102(1)(c) and (d). 


History: S. 101 substituted by P.C. 1981-1557, s. 2, June 11, 1981, Canada Gazette, 
Part Il, June 24, 1981, effective commencing January 1, 1981. 


Definitions [Reg. 101]: “amount”, “person”, “prescribed” — ITA 248(1); “taxation 
year” —ITA 249. 


102. Periodic payments — (1) [Amount to be withheld] — 
Except as otherwise provided in this Part, the amount to be de- 
ducted or withheld by an employer 


(a) from any payment of remuneration (in this subsection re- 
ferred to as the “payment’’) made to an employee in his taxation 
year where he reports for work at an establishment of the em- 
ployer in a province, in Canada beyond the limits of any prov- 
ince or outside Canada, and 


(b) for any pay period.in which the payment is made by the 
employer 
shall be determined for each payment in accordance with the fol- 
lowing rules: 


(c) an amount that is a notional remuneration for the year in re- 
spect of 


(i) a payment to the employee, and 


(ii) the amount, if any, of gratuities referred to in paragraph 
(a.1) of the definition “remuneration” in subsection 100(1) 


is deemed to be the amount determined by the formula 


AXB 
where 


A is the amount that is deemed for the purpose of this para- 
graph to be the mid-point of the applicable range of remuner- 
ation for the pay period, as provided in Schedule I, in which 
falls the total of 


(A) the payment referred to in subparagraph (i) made in 
the pay period, and 


(B) the amount of gratuities referred to in subparagraph 
(1i) declared by the employee for the pay period, and 


B is the maximum number of such pay periods in that year; 


(d) if the employee is not resident in Canada at the time of the 
payment, no personal credits will be allowed for the purposes of 
this subsection and, if the employee is resident in Canada at the 
time of the payment, the employee’s personal credits for the 
year are deemed to be the mid-point of the range of amounts of 
personal credits for a taxation year as provided for in section 2 
of Schedule I; 


(e).an amount (in this subsection referred to as the “notional tax 
for the year’) shall be computed in respect of that employee by 


(i) calculating the amount of tax payable for the year, as if 
that amount were calculated under subsection 117(2) of the 
Act and adjusted annually pursuant to section 117.1 of the 
Act, on the amount determined in accordance with paragraph 
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(c) as if that amount represented the employee’s amount tax- 
_ able for that year, ~ . : 


and deducting the aggregate of 


- (ii) the amount determined in accordance with paragraph (d) 
multiplied by the appropriate percentage for the year, 


(iii) an amount equal to 


(A) the amount determined in accordance with paragraph 
(c) multiplied by the employee’s premium rate for the 
year under the Employment Insurance Act, not exceeding 
the maximum amount of the premiums payable by the 
employee for the year under that Act, 


multiplied by 
(B) the appropriate percentage for the year, and 
(iv) an amount equal to 


(A) the product obtained when the difference between the 
amount determined in accordance with paragraph (c) and 
the amount determined under section 20 of the Canada 
Pension Plan for the year is multiplied by the employee’s 
contribution rate for the year under the Canada Pension 
Plan or under a provincial pension plan as defined in sub- 
section 3(1) of that Act, not exceeding the maximum 
amount of such contributions payable by the employee for 
the year under the plan, 


multiplied by 
(B) the appropriate percentage for the year; 


(f) the amount determined in accordance with paragraph (e) 
shall be increased by, where applicable, the tax as determined 
under subsection 120(1) of the Act; 


(g) where the amount of notional remuneration for the year is 
income earned in the Province of Quebec, the amount deter- 
mined in accordance with paragraph (e) shall be reduced by an 
amount that is the aggregate of . 


(i) the amount that is deemed to be paid under subsection 
120(2) of the Act as if there were no other source of income 
or loss for the year, and 


(ii) the amount by which the amount referred to in subpara- 
graph (i) is increased by virtue of section 27 of the Federal- 
Provincial Fiscal Arrangements Act; and 


(h) [Revoked] 
(i) the amount to be deducted or withheld shall be computed by 


(1) dividing the amount of the notional tax for the year by the 
maximum number of pay periods for the year in respect of 
the appropriate pay period, and 


(ii) rounding the amount determined under subparagraph (i) 
to the nearest multiple of five cents or, if such amount is 
equidistant from two such multiples, to the higher multiple. 
Related Provisions: Reg. 100(4) — Where employee not required to report for work 


at an establishment of the employer; Reg. 102(5) — Commission employees — excep- 
tion; Reg. 102(6) — Exception for high-risk Canadian Forces and police income. 
History: Para. 102(1)(d) amended by P.C. 2001-1115, subsec, 2(1), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, applicable to 2001 et seq. 

Para. 102(1)(f) amended by the said P.C. 2001-1115, subsec. 2(2), applicable to 2001 et 
seq. 

Cl. 102(1)(e)(iti)(A) amended by P.C. 1998-2270, subsec. 2(1), December 16, 1998, 
Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 

Para. 102(1)(c) amended by P.C. 1998-654, s. 2, April 23, 1998, Canada Gazette, Part 
II, May 13, 1998, applicable after 1997. 

Subpara. 102(1)(g)(ii) amended by 1995, c. 17, subsec. 45(2), to substitute “Federal- 
Provincial Fiscal Arrangements Act” for “Federal-Provincial Fiscal Arrangements 
and Federal Post-Secondary Education and Health Contributions Act’, in force April 
1, 1996, z 

Paras. 102(1)(d) and (e) substituted by P.C. 1994-372, subsecs. 2(1) and (2), March 10, 
1994, Canada Gazette, Part Il, March 23, 1994, effective January 1, 1993. 

Cls. 102(1)(e)(iii)(A), (iv)(A) amended, para. (h) revoked by P.C. 1992-2347, subsecs. 
1(1) to (3), November 19, 1992, Canada Gazette, Part 11, December 2, 1992, effective 
January 1, 1992. 
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Cl. 102(1)(e)Gii)(A) amended by P.C. 1992-291, subsec. 1(1), February 20, 1992, Can- 
ada Gazette, Part II, March 11, 1992, effective as of July 1, 1991. 


Cl. 102(1)(e)(iv)(A) amended by P.C. 1991-1643, subsec: 1(1), September 5, 1991, 
Canada Gazette, Part II, September 25, 1991, effective January 1, 1991. 


Cl. 102(1)(e)(iv)(A) amended by P.C. 1991-732, subsec. 1(1), April 18, 1991, Canada 
Gazette, Part II, May 8, 1991, effective January 1, 1990. 


Para. 102(1)(c), subpara. (1)(f)(i), and that portion of para. (1)(g) preceding subpara. (i) 
amended by P.C. 1991-230, subsecs. 1(1) to (3), February 14, 1991, Canada Gazette, 
Part II, February 27, 1991, effective July 1, 1989. 


Subpara. 102(1)(e)(iv) amended by P.C. 1990-432, subsec. 1(1), March 8, 1990, Can- 
ada Gazette, Part Il, March 28, 1990, effective January 1, 1989. 


Paras. 102(1)(d) to (i) substituted for 102(1)(d) to (g) by P.C. 1989-2105, subsec. 2(1), 
October 19, 1989, Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Subpara. 102(1)(f)(iii) substituted by P.C. 1988-1041, subsec. 1(1), June 2, 1988, Can- 
ada Gazette, Part Il,June 22, 1988, effective commencing January 1, 1987. 


Subpara. 102(1)(g)(iii) substituted by P.C. 1988-1041, subsec. 1(2), June 2, 1988, Can- 
ada Gazette, Part Il, June 22, 1988, effective commencing January 1, 1988. 

Subpara. 102(1)(g)(@ii) substituted by P.C. 1987-1478, subsec. 2(1), July 30, 1987, 
Canada Gazette, Part Il, August 19, 1987, effective from January 1, 1987. 

Subpara. 102(1)(f)(iii) substituted by P.C. 1986-1345, subsec. 2(1), June 5, 1986, Can- 
ada Gazette, Part Il, June 25, 1986, applicable to the 1986 taxation year. 


Cl. 102(1)()Gv)(A) substituted by P:C. 1986-1345; subsec. 2(2), June 5, 1986, Canada 
Gazette, Part Il, June 25, 1986, effective commencing January 1,/1981. 


Subpara. 102(1)(g)Gii) substituted by P:C. 1986-1345, subsec. 2(3), June 5, 1986, Can- 
ada Gazette, Part Il, June 25, 1986, effective commencing January 1, 1986. 


Cl. 102(1)(f)(Giv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, Canada Gazette, 
Part II, May 29, 1985, effective from April 1, 1983. 


Subpara. 102(1)(g)(iii) substituted by P.C. 1985-1645, May 16, 1985, subsec. 2(1), 
Canada Gazette, Part Il, May 29, 1985, effective January 1, 1984 except that, in its 
application to the period from January 1, 1984 to December 31, 1984, references to 
“$12,470” shall be read as references to “$11,920”. 


Para. 102(1)(d) substituted by P.C. 1984-3916, December 6, 1984, Canada Gazette, 
Part II, December 26, 1984. 

Para. 102(1)(d) substituted by P.C. 1984-3684, subsec. 1(1), November 15, 1984, Can- 
ada Gazette, Part Il, November 28, 1984, effective from January 1, 1984. 


Subpara. 102(1)(f)Gii) substituted, subpara. 102(1)(f)(v) added by P:C. 1984-3684, sub- 
secs. 1(2) and (3), November 15, 1984, Canada Gazette, Part Il, November 28, 1984, 
effective from January 1, 1984. 


Subpara. 102(1)(f)(i) substituted by, P:C. 1983-2717, sulisedi 2(1), September 1, 1983, 
Canada Gazette, Part II, September.14, 1983, effective from January 1, 1983. 


All that portion of subpara. 102(1)(g)(iii), preceding clause (A) substituted by P.C. 
1983-2717, subsec. 2(2), September.1, 1983, Canada Gazette, Part II, September 14, 
1983, effective from January 1, 1983. 


Subparas. 102(1)(f)(i) to (iii) substituted by P.C. 1983-1137, s. 2, April 14, 1983, Can- 
ada Gazette, Part II, April 27, 1983, effective from January 1, 1982. 


All that portion ‘of subpara. 102(1)(g)(iii) preceding clause (A) substituted by P.C. 
1983-1137, subsec. 2(2), April 14, 1983, Canada Gazette, Part If, April 27, 1983, ef- 
fective from January 1, 1982. 


Subsecs. 102(1) substituted by. P.C. 1981-1557, s. 3, June 11, 1981, Canada Gazette, 
Part II, June 24, 1981, effective January 1, 1981. 

Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


Forms: R102-J: Regulation 102 waiver application [for non-resident employees and 
employers]; R106: Regulation 102 waiver application — film industry; T4001: Em- 
ployers’ Buide - — payroll deductions and remittances [guide]. 


(2) [Commission employees] — Where an employee has 
elected, pursuant to subsection 107(2) and has not revoked such 
election, the amount to be deducted or withheld by the employer 
from any payment of remuneration (in this subsection referred to as 
the “payment’) that is 


(a) a payment in respect of commissions or is a combined. pay- 
ment of commissions and salary or wages, or 


(b) a payment in respect of salary or wages where that employee 
receives a combined payment of commissions and salary or 
wages, 
made to that employee in his taxation year where he reports for 
work at an establishment of the employer in a province, in Canada 
beyond the limits of any province or outside Canada, shall be deter- 
mined for each payment in accordance with the following rules: 


(c) an employee’s “estimated annual taxable income”’ shot be 
determined by using the formula 
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A-B 
where 


A.is the amount of that employee’s. total remuneration in re- 
spect of the year as recorded by the employee on the form 
referred to in subsection 107(2), and 


B: is the‘amount of that employee’s expenses in respect of the 
year as recorded by that employee on that form; 


(d) if the employee is not resident in Canada at the time of the 
payment, no personal credits will be allowed for the purposes of 
this subsection and if the employee is resident in Canada at the 
time of the payment, the employee’s personal credits for the 
year shall be the total claim amount as recorded by that em- 
ployee on the return for the. year referred to. in subsection 
107(1); 


(e) an amount (in this subsection referred to as the “notional tax 
for the year”) shall be calculated i in respect of that employee by 


using the formula 


C-—{(D+ E+ F)x G) +H -I 
where 


C is the amount of tax payable for the year, calculated as if that 
amount of tax were computed under subsection 117(2) of the 
Act and adjusted annually pursuant to section 117.1 of. the 
Act, on the amount determined under paragraph (c).as if that 
amount represented the employee’s amount taxable: for that 
year, ; 


D is the amount determined in accordance with paragraph (d), 


E is the amount determined in the description of A in paragraph 
(c) multiplied by the employee’s premium: rate. for the year 
under the Employment Insurance Act, not exceeding the 
maximum amount of the premiums payable by the employee 
for the year under that Act, 


F is the amount determined in the description of A in paragraph 
(c) less the amount for the year determined under section 20 
of the Canada Pension Plan multiplied by the employee’s 
contribution rate for the year under that Act or under a pro- 
vincial pension ‘plan as defined in section’3 of that Act, not 
exceeding the maximum amount of such contributions paya- 
ble by the employee for the year under the plan, 


G is the appropriate percentage for the year, 


H.__ is, where applicable, the tax.as determined under subsection 
120(1). of the Act, 


I is, where the amount of total remuneration for the year is in- 
come earned in the Province of Quebec, an amount equal to 
the aggregate of 


(i) the amount that would be deemed to have been paid 
under subsection 120(2).of the Act with respect to the em- 
ployee if the notional tax for the year for the employee 
were. determined without reference to the.elements H, I 
and J in this formula and if that tax were that employee’s 
tax payable under Part I of the Act for that year, as if 
there were no other source of income or loss for the year, 
and 


(ii) the amount by which the amount referred to in subpar- 
agraph (i) is increased by virtue of section 27 of the Fed- 
eral-Provincial Fiscal Arrangements Act; 


(f) the employee’s, notional rate of tax for a year is calculated by 
dividing the amount determined. under paragraph (e) by. the 
amount referred to in the description of A.in paragraph (c), in 
respect of that employee and. expressed ,as a, decimal fraction 
rounded to the nearest hundredth, or where the. third: digit is 
equidistant from two consecutive one-thousandths, to the higher 
thereof; 


(g) the amount to be deducted or withheld in respect of any pay- 
ment made to that employee shall be determined by multiplying 
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the payment by the appropriate decimal fraction determined pur- 
suant to paragraph (f). 


(h) [Repealed] 

Related Provisions: ITA 257 — Negative amounts in formulas: Reg. 102(5) — 
Commission employees — exception. 

History: Paras. 102(2)(c) to (g) substituted for paras. (c) to (h), by P.C. 2001-1115, 
subsec. 2(3), June 14, 2001, Canada Gazette, Part II, July, 4, 2001, applicable to 2001 
et seq. 

The description of C in para. 102(2)(f) amended by P.C. 1998-2270, subsec. 2(2), De- 
cember 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 


Subpara, 102(2)(f)(ii) amended by 1995, c. 17, subsec. 45(2), to substitute “Federal- 
Provincial Fiscal Arrangements Act’ for “Federal-Provincial Fiscal Arrangements 
and Federal Post-Secondary Education and Health Contributions Act’, in force April 
1, 1996. 


The description of B in subpara. 102(2)(d)(ii) and para. 102(2)(f) amended by P.C. 
1994-1370, subsecs. 1(1), (2), August 16, 1994, Canada Gazette, Part II, September 7, 
1994. 


Cl. 102(2)(d)(G)(B) amended by P.C. 1994-372, subsec. 2(3), March 10, 1994, Canada 
Gazette, Part II, March 23, 1994, effective January 1, 1993. 


Subpara. 102(2)(d)(ii), paras. 102(2)(e), (f) and the opening words of (g) amended by 
P.C. 1992-2347, subsecs. 1(4)-(6), November 19, 1992, Canada Gazette, Part II, De- 
cember 2, 1992, effective January 1, 1992. 

The description of B in subpara. 102(2)(d)(ii) amended by P.C. 1992-291, subsec. 1(2), 
February 20, 1992, Canada Gazette, Part II, March 11, 1992, effective as of July 1, 
1991. 

That portion of subpara. 102(2)(d)(ii) preceding the description of A, and the descrip- 
tions of C and E, amended by P.C. 1991-1643, subsecs. 1(2) to (4), September 5, 1991, 
Canada Gazette, Part Il, September 25, 1991, effective January 1, 1991. 

That portion of subpara. 102(2)(d)(ii) preceding the description of A, and the descrip- 
tions of C and E, amended by P.C. 1991-732, subsecs. 1(2) to (4), April 18, 1991, 
Canada Gazette, Part II, May 8, 1991, effective January 1, 1990. 

Cl. 102(2)(f)(ii)(A) amended by P.C. 1991-230, subsec. 1(4), February 14, 1991, Can- 
ada Gazette, Part II, February 27, 1991, effective July 1, 1989. 

Subpara. 102(2)(d)(ii) amended by P.C. 1990-432, subsecs. 1(2) to (4), March 8, 1990, 
Canada Gazette, Part II, March 28, 1990, to substitute the formula and the descriptions 
of C and E, effective January 1, 1989. 

Para. 102(2)(d) substituted, subparas. 102(2)(f)(i) to (iv) substituted for (i) to (v) by 
P.C. 1989-2105, subsecs, 2(2), (3), October 19, 1989, Canada Gazette, Part Il, Novem- 
ber 8, 1989, effective July 1, 1988. 

Subpara. 102(2)(f)(iii) substituted by P.C. 1988-1041, subsec. 1(3), June 2, 1988, Can- 
ada Gazette, Part II, June 22, 1988, effective commencing January 1, 1987. 

Subpara. 102(2)(f)(iii) substituted by P.C. 1986-1345, subsec. 2(4), June 5, 1986, Can- 
ada Gazette, Part II, June 25, 1986, applicable to the 1986 taxation year. 

Cl. 102(2)(f)(iv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, Canada Gazette, 
Part II, May 29, 1985, effective from April 1, 1983. 

Subpara. 102(2)(d)(ii) substituted and subpara. 102(2)(d)(iii) revoked, subpara. 
102(2)(f)(iii) substituted and subpara. 102(2)(f)(v) added by P.C. 1984-3684, subsecs. 
1(4)-(6), November 15, 1984, Canada Gazette, Part II, November 28, 1984, effective 
from January 1, 1984. 

Subpara. 102(2)(f)(i) substituted by P.C. 1983-2717, s. 3, September 1, 1983, Canada 
Gazette, Part II, September 14, 1983, effective from January 1, 1983. 

Subparas. 102(2)(f)(i) to (iii) and cl, 102(2)(d)(i)(B) substituted by P.C. 1983-1137, 
subsecs. 2(3), (4), April 14, 1983, Canada Gazette, Part II, April 27, 1983, effective 
from January 1, 1982. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for ‘certain income related to Quebec). 


(3) [Revoked] 

History: Subsec. 102(3) revoked by P.C. 1989-2105, subsec. 2(4), October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 

Subpara. 102(3)(f)(iii) substituted by P.C. 1988-1041, subsec. 1(4), June 2, 1988, Can- 
ada Gazette, Part II, June 22, 1988, effective commencing January 1, 1987. 

Subpara. 102(3)(a)(ii) substituted by P.C. 1987-1478, subsec. 2(2), July 30, 1987, Can- 
ada Gazette, Part II, August 19, 1987, effective from January 1, 1986. 

Subpara. 102(3)(f)(iii) substituted by P.C. 1986-1345, subsec. 2(5), June 5, 1986, Can- 
ada Gazette, Part II, June 25, 1986, applicable to the 1986 taxation year. 

Para. 102(3)(a) substituted by P.C. 1985-1645, May 16, 1985, subsec. 2(2), Canada 
Gazette, Part II, May 29, 1985, effective January 1, 1985. 

Para. 102(3)(d) substituted by P.C. 1985-1645, May 16, 1985, subsec. 2(3), Canada 
Gazette, Part Il, May 29, 1985, effective January 1, 1985. 


Cl. 102(3)(f)(iv)(B) amended by P.C. 1985-1645, s. 1, May 16, 1985, Canada Gazette, 
Part II, May 29, 1985, effective from April 1, 1983. 


Income Tax Regulations 


Subpara. 102(3)(d)(ii) substituted by P.C. 1984-3684, s. 1, November 15, 1984; Can- 
ada Gazette, Part Il, November 28, 1984, effective from January 1, 1984. 

Subpara. 102(3)(f)(iii) substituted and subpara. 102(3)(f)(v) added by P.C. 1984-3684, 
s. 1, November 15, 1984, Canada Gazette, Part Il, November 28, 1984, effective from 
January 1, 1984. : 

Para. 102(3)(a) substituted by P.C. 1983-2717, subsec. 4(1), September 1, 1983, Can- 
ada Gazette, Part Il, September 14, 1983, effective from January 1, 1983. 

Subpara. 102(3)(f)(i) substituted by P.C. 1983-2717, subsec. 4(2), September 1, 1983, 
Canada Gazette, Part Il, September 14, 1983, effective from January 1, 1983. 

Para. 102(3)(a) substituted by P.C. 1983-1137, subsec. 2(5), April 14, 1983, Canada 
Gazette, Part II, April 27, 1983, effective from January 1, 1982. 

Subparas. 102(3)(f)(i) to (iii) substituted by P.C. 1983-1137, subsec. 2(6), April 14, 
1983, Canada Gazette, Part II, April 27, 1983, effective from January 1, 1982. 


Subsecs. 102(2), (3) substituted by P.C. 1981-1557, s. 3, June 11, 1981, Canada Ga- 
zette, Part Il, June 24, 1981, effective January 1, 1981. 


(4) [Revoked] 


History: Subsec. 102(4) revoked by P.C. 1981-1557, s. 3, June 11, 1981, Canada Ga- 
zette, Part II, June 24, 1981, effective January 1, 1981. 


(5) [Commission employees — exception] — Notwithstand- 
ing subsections (1) and (2), no amount shall be deducted or with- 
held in the year by an employer from a payment of remuneration to 
an employee in respect of commissions earned by the employee in 
the immediately preceding year where those commissions were pre- 
viously reported by the employer as remuneration of the employee 
in respect of that year on an information return. 

History: Subsec. 102(5) substituted by P.C. 1989-2105, subsec. 2(5), October 19, 
1989, Canada Gazette, Part II, November 8, 1989, effective July 1, 1988. 


Subsec. 102(5) added by P.C. 1980-3375, s. 2, December 11, 1980, Canada Gazette, 
Part II, December 24, 1980, in force January 1, 1981. 


(6) Canadian Forces and police — exception — Despite sub- 
section (1), no amount shall be deducted or withheld in the year by 
an employer from an amount determined in accordance with sub- 
paragraph 110(1)(f)(v) of the Act. 

History: Subsec. 102(6) added by P.C. 2005-1133, s. 2, June 7, 2005, Canada Gazette, 
Part II, June 29, 2005, applicable to 2004 et seq. 


Former subsec. 102(6) revoked by P.C. 1983-1137, subsec. 2(7), April 14, 1983, Can- 
ada Gazette, Part Il, April 27, 1983, effective from January 1, 1982. 


Former subsec. 102(6) added by P.C. 1980-3375, s. 2, December 11, 1980, Canada 
Gazette, Part Il, December 24, 1980, in force January 1, 1981. 

Definitions [Reg. 102]: “amount” — ITA 248(1); “amount taxable” — ITA 117(2); 
“appropriate percentage” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “commissions”, “employee”, “employer” — Reg. 100(1); “establishment of the 
employer” — Reg. 100(4); “estimated annual taxable income” — Reg. 102(2)(c); “esti- 
mated deductions” — Reg. 100(1); “form” — Reg. 102(2)(c); “notional net remunera- 
tion for the year’ — Reg. 102(2)(e); “notional tax for the year” — Reg. 102(1)(e), 
102(2)(f); “pay period” — Reg. 100(1); “payment” — Reg. 102(1)(a), 102(2); “per- 
sonal credits” —Reg. 100(1); “province” — Interpretation Act 35( 1); “remunera- 
tion”(a)(ii) — Reg. 100(1); “resident in Canada” —ITA 250: “salary or wages” — 
ITA 248(1); “taxation year” —ITA 249; “total remuneration” — Reg. 100(1). 


103. Non-periodic payments — (1) Where a payment in respect 
of a bonus or retroactive increase in remuneration is made by an 
employer to an employee whose total remuneration from the em- 
ployer (including the bonus or retroactive increase) may reasonably 
be expected not to exceed $5,000 in the taxation year of the em- 
ployee in which the payment is made, the employer shall deduct or 
withhold, in the case of an employee who reports for work at an 
establishment of the employer 


(a) in any province, 10 per cent, or 


(b) in Canada beyond the limits of any province or outside Can- 
ada, 15 per cent, 


(c)—(n) [Repealed] 


of such payment in lieu of the amount determined under section 
102. 

History: Paras. 103(1)(a) and (b) substituted for paras. (a) to (n) by P.C. 2001-1115, 
subsec. 3(1), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 
et seq. 

Para, 103(1)(a), subparas. 103(4)(a)(i), (b)(i) and (c)(G), amended by P.C. 2000-1334, 
subsecs. 1(1), (7), (13) and (19), August 23, 2000, Canada Gazette, Part II, September 
13, 2000, deemed to have come into force January 1, 2000, : 


1786 


Part I— Tax Deductions 


Paras. 103(1)(b), (d), (f), (h) and (k), subparas. 103(4)(a)(ii), (iv), (vi), (viii) and (xi), 
(b)(4i), (iv), (vi), (viii) and (xi), and (c)(ii), (iv), (vi), (viii): and (xi), amended by the 
said P.C. 2000-1334, subsecs. 1(2)-(6), (8)—(12), (14)-(18), (20)(24), deemed to have 
come into force July 1, 2000. 


Paras. 103(1)(b), (f) and (g) amended by P.C. 1999-2205, subsecs. 1(1), (3), December 
16, 1999, Canada Gazette, Part If, January 5, 2000, effective from July 1, 1999. 
Para. 103(1)(d) amended by the said P.C. 1999-2205, subsec. 1(2), effective from Janu- 
ary 1, 1999. 


Para. 103(1)(m) added, and (n) renumbered from (m), by the said P.C. 1999-2205, sub- 
sec. 1(4), effective from April 1, 1999. 


Para. 103(1)(j) amended by P.C. 1998-2271, subsec. 1(2), December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, effective from January 1, 1998. 


Paras. 103(1)(a) to (d), (f) to (1) ((j) as amended by subsec. 1(2)) amended by the said 
P.C. 1998-2271, subsecs. 1(1), (3), effective from July 1, 1998. 


Paras. 103(1)(c), (d) and (f) amended by P.C. 1997-1744, subsecs. 1(1), (2), November 
27, 1997, Canada Gazette, Part II, December 10, 1997, effective from July 1, 1997. 


Paras. 103(1)(f) and (j) amended by P.C. 1997-290, subsecs. 1(1), (2), March 4, 1997, 
Canada Gazette, Part II, March 19, 1997, effective from January 1, 1997. 


Paras. 103(1)(f) and (i) amended by P.C. 1996-1557, subsecs. 1(1), (2), October 8, 
1996, Canada Gazette, Part II, October 30, 1996, effective from July 1, 1996. 


Para. 103(1)(h) amended by P:C. 1996-500, subsec. 1(1), April 16, 1996, Canada Ga- 
zette, Part II, May 1, 1996, effective commincing July 1, 1995. 


Paras. 103(1)(d), (f) and (k) amended by P.C. 1994-1370, subsecs. 2(1) to (3), August 
16, 1994, Canada Gazette, Part II, September 7, 1994, effective from July 1, 1993. 


Paras. 103(1)(a) to (d) and (f) to (1) amended by P.C. 1994-372, subsecs. 3(1), (2), 
March 10, 1994, Canada Gazette, Part 11, March 23, 1994, effective from January 1, 
1993: 


Paras. 103(1)(a) to (d) and (f) to (1) amended by P.C. 1993-1552, July 21, 1993, Can- 
ada Gazette, Part II, August 11, 1993, effective from July 1, 1992. 

Para. 103(1)(b) amended by P.C. 1992-2347, subsec. 2(1), November 19, 1992, Can- 
ada Gazette, Part II, December 2, 1992, effective January 1, 1992. 

Para. 103(1)(b) amended by P.C. 1992-291, subsec. 2(1), February 20, 1992, Canada 
Gazeite, Part Il, March 11, 1992, effective as of July 1, 1991. 

Paras. 103(1)(c), (1) amended by P.C. 1991-1643, subsec. 2(1), September 5, 1991, 
Canada Gazette, Part II, September 25, 1991, effective commencing January 1, 1991. 
Paras. 103(1)(a), (f) (g) amended effective January 1, 1990, (c), (1) amended effective 
July 1, 1990, by P.C. 1991-732, subsecs. 2(1) to (4), April 18, 1991, Canada Gazette, 
Part II, May 8, 1991. 

Paras. 103(1)(a) to (d) and (f) to (1) substituted by P.C. 1991-230, subsecs. 2(1) and (2), 
February 14, 1991, Canada Gazette, Part II, February 27, 1991, effective July 1, 1989. 
Paras. 103(1)(b), (f) and (i) substituted by P.C. 1990-432, subsecs. 2(1) to (3), March 8, 
1990, Canada Gazette, Part Il, March 28, 1990, effective January 1, 1989. 

Paras. 103(1)(b), (d), (f), (i) substituted by P.C. 1989-2105, subsecs. 3(1) to (4), Octo- 
ber 19, 1989, Canada Gazette, Part II, November 8, 1989, effective July 1, 1988. 
Paras. 103(1)(i) and (j) substituted by P.C. 1988-1041, subsec. 2(1); June 2, 1988, Can- 
ada Gazette, Part II, June 22, 1988, effective January 1, 1988. 

Paras. 103(1)(g) to (j) substituted by P.C. 1988-309, subsec. 1(1), February 25, 1988, 
Canada Gazette, Part II, March 16, 1988, effective July 1, 1987. 

Para. 103(1)(b) substituted by P.C. 1987-1478, subsec. 3(1), July 30, 1987, Canada 
Gazette, Part If, August 19, 1987, effective January 1, 1987. 

Paras. 103(1)(a) to (d) and (f) to (1) substituted by P.C. 1987-827, subsecs. 1(1) and (2), 
April 30, 1987, Canada Gazette, Part Il, May 13, 1987, effective July 1, 1986. 
Paras. 103(1)(f) and (j) substituted by P.C. 1986-1345, subsecs. 3(1) and 3(2), June 5, 
1986, Canada Gazette, Part II, June 25, 1986, effective January 1, 1986. 

Para. 103(1)(h) substituted by P.C. 1985-2956, subsec. 1(1), October 3, 1985, Canada 
Gazette, Part II, October 16, 1985, effective July 1, 1985. 

Paras. 103(1)(d), (i),, (kK) substituted by P.C. 1984-3684, subsecs. 2(1) to (3), November 
15, 1984, Canada Gazette, Part II, November 28, 1984, effective January 1, 1984. 
Paras. 103(1)(d) and (k) substituted by P.C. 1984-775, subsecs. 1(1) and (2), March 8, 
1984, Canada Gazette, Part Il, March 21, 1984, effective July 1, 1983. 

Paras. 103(1)(c) and (d) substituted by P.C. 1983-2717, subsec. 5(1), September 1, 
1983, Canada Gazette, Part II, September 14, 1983, effective January 1, 1983. 
Paras. 103(1)(a), (c) and (d) substituted by P.C. 1983-1195, subsecs. 1(1) and 1(2), 
April 21, 1983, Canada Gazette, Part II, May 11, 1983, effective July 1, 1982. 
Paras., 103(1)(a) to (d), (f) to (1) substituted by P.-C. 1983-1137, subsecs. 3(1) and 3(2), 
April 14, 1983, Canada Gazette, Part Il, April 27, 1983, effective from January 1, 
1982. 

Paras. 103(1)(f), (h), (k)=(m). substituted by P.C. 1981-1557, subsecs. 4(1)-(3), June 
11, 1981, Canada Gazette, Part II, June 24, 1981, paras. 103(1)(f), (h) in force July 1, 
1981, paras. 103(1)(k)-(m) effective January 1, 1981. 

Paras. 103(1)(b), (k) substituted by P.C. 1980-3375, s. 3, December 11, 1980, Canada 
Gazette, Part Il, December 24, 1980, in force January 1, 1981. 


Reg. 
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Para. 103(1)(b) substituted by P.C. 1980-2226, s. 3, August 27, 1980, Canada Gazette, 
Part II, September 10, 1980, effective July 1, 1980. 


Para. 103(1)(j) substituted by P.C. 1979-2622, September 27, 1979, Canada Gazette, 
Part II, October 10, 1979, effective July 1, 1979. 


Paras. 103(1)(d), (h) substituted by P.C. 1979-1258, April 11, 1979, Canada Gazette, 
Part II, May 9, 1979, effective January 1, 1979. 


Para. 103(1)(h) substituted by P.C. 1978-2461, August 9, 1978, Canada Gazette, Part 
II, August 23, 1978, effective July 1, 1978. 


Para. 103(1)(g) substituted by P.C. 1978-1585, May 11, 1978, Canada Gazette, Part II, 
May 24, 1978, effective March 1, 1978. 


Paras. 103(1)(d), (h), (k) substituted, para. 103(1)(1) added, by P.C. 1978-1038, April 6, 
1978, Canada Gazette, Part II, April 26, 1978. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


(2) [Bonus] — Where a payment in respect of a bonus is made by 
an employer to an employee whose total remuneration from the em- 
ployer (including the bonus) may reasonably be expected to exceed 
$5,000 in the taxation year of the employee in which the payment is 
made, the amount to be deducted or withheld therefrom by the em- 
ployer is 

(a) the amount determined under section 102 in respect of an 

assumed remuneration equal to the aggregate of 


(i) the amount of regular remuneration paid by the employer 
to the employee in the pay period in which the remuneration 
is paid, and 
(ii) an amount equal to the bonus payment divided by the 
number of pay periods in the taxation year of the employee 
in which the payment is made 
minus 
(b) the amount determined under section 102 in respect of the 
amount of regular remuneration paid by the employer to the em- 
ployee in the pay period 
multiplied by 
(c) the number of pay periods in the taxation year of the em- 
ployee in which the payment is made. 


(3) [Retroactive pay increase] — Where a payment in respect 
of a retroactive increase in remuneration is made by an employer to 
an employee whose total remuneration from the employer (includ- 
ing the retroactive increase) may reasonably be expected to exceed 
$5,000 in the taxation year of the employee in which the payment is 
made, the amount to be deducted or withheld therefrom by the em- 
ployer is 
(a) the amount determined under section 102 in respect of the 
new rate of remuneration 
minus 
(b) the amount determined under section 102 in respect of the 
previous rate of remuneration 
multiplied by 


(c) the number of pay periods in respect of which the increase in 
remuneration is retroactive. 


(4) [Lump sum payment] — Subject to subsection (5), where a 
lump sum payment.is made by an employer to an employee, who is 
a resident of Canada, 


(a) if the payment does not exceed $5,000, the employer shall 
deduct or withhold therefrom, in the case of an employee who 
reports for work at an establishment of the employer 


(i) in Quebec, 5 per cent, 
(ii) in any other province, 7 per cent, or 


(iii) in Canada beyond the limits of any province or outside 
Canada, 10 per cent, 


(iv)-(xiv) [Repealed] 
of such payment in lieu of the amount determined under section 
102; 
(b) if the payment exceeds $5,000 but does not exceed $15,000, 
the employer shall deduct or withhold therefrom, in the case of 
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an employee who reports for work at an establishment of the 
employer 

(i) in Quebec, 10 per cent, 

(ii) in any other province, 13 per cent, or 


(ili) in Canada beyond the limits of any province or outside 
Canada, 20 per cent, 


(iv)—(xiv) [Repealed] 


of such payment in lieu of the amount determined under section 
102; and 


(c) if the payment exceeds $15,000, the employer shall deduct or 
withhold therefrom, in the case of an employee: who reports for 
work at an establishment of the employer 


(i) in Quebec, 15 per cent, 
(ii) in any other province, 20 per cent, or 


(iii) in Canada beyond the limits of any province or outside 
Canada, 30 per cent, 


(iv)-(xiv) [Repealed] 


of such payment in lieu of the amount determined under section 
102. 


History: Subparas. 103(4)(a)(i) to (iii) substituted for subparas. (i) to (xiv), by P.C. 
2001-1115, subsec. 3(2), June 14, 2001, Canada Gazette, Part II, July 4, 2001, applica- 
ble to 2001 er seg. 


Subparas. 103(4)(b)(i) to (iii) substituted for subparas. (i) to (xiv), by the said P.C. 
2001-1115, subsec. 3(3), applicable to 2001 et seg. 


Subparas. 103(4)(c)(i) to (iii) substituted for subparas. (i) to (xiv), by the said P.C. 
2001-1115, subsec. 3(4), applicable to 2001 et seq. 


Paras. 103(4)(a)(ii), (vi) and (vii), (b)(ii), (vi) and (vil), (c)(ii), (vi) and (vii), amended 
by P.C. 1999-2205, subsecs. 1(5), (7), (9), (11), (13) and (15), December 16, 1999, 
Canada Gazette, Part II, January 5, 2000, effective from July 1, 1999, 


Paras. 103(4)(a)(iv), (b)(iv) and (c)(iv) amended by the said P.C. 1999-2205, subsecs. 
1(6), (10) and (14), effective from January 1, 1999. 


Paras. 103(4)(a)(xiii), (b)(xiii) and (c)(xiii) added, and (a)(xiv), (b)(xiv) and (c)(xiv) 
renumbered from (a)(xiii), (b)(xiii), and (c)(xiii), respectively, by the said P.C. 1999- 
2205, subsecs. 1(8), (12) and (16), effective from April 1, 1999. 


Subparas. 103(4)(a)(x), (b)(x) and (c)(x) amended by P.C, 1998-2271, subsecs. 1(5), 
(8) and (11), December 16, 1998, Canada Gazette, Part Il, January 6, 1999, effective 
from January 1, 1998. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (xii), 103(4)(b)(i) to (iv) and (vi) to (xii), and 
103(4)(c)(i) to (iv) and (vi) to (xii) amended by the said P.C. 1998-2271, subsecs. 1(4), 
(6), (7), (9), (10) and (12), effective from July 1, 1998. 


Subparas. 103(4)(a)(iii), (iv) and (vi), 103(4)(b)(iii), (iv) and (vi), and 103(4)(c)(iii), 
(iv) and (vi) amended by P.C. 1997-1744, subsecs. 1(3) to (8), November 27, 1997, 
Canada Gazette, Part II, December 10, 1997, effective from July 1, 1997. 


Subparas. 103(4)(a)(vi), (a)(x), 103(4)(b)(vi), (b)(x), and subpara. 103(4)(c)(vi), (c)(x) 
amended by P.C. 1997-290, subsecs. 1(3) to (8), March 4, 1997, Canada Gazette, Part 
II, March 19, 1997, effective commencing January 1, 1997. 


Subparas. 103(4)(a)(vi), (a)(x), 103(4)(b)(vi), (b)(x), and subpara. 103(4)(c)(vi), (c)(x) 
amended by P.C. 1996-1557, subsecs. 1(3) to (8), October 8, 1996, Canada Gazette, 
Part II, October 30, 1996, effective commencing July 1, 1996. 


Subpara. 103(4)(a)(viii), subpara. 103(4)(b)(viii), and subpara. 103(4)(c)(viii), 
amended by P.C. 1996-500, subsecs. 1(2) to (4), April 16, 1996, Canada Gazette, Part 
II, May 1, 1996, effective commencing July 1, 1995. 


Subparas. 103(4)(a)(iv), (vi) and (xi), subparas. 103(4)(b)(iv), (vi) and (xi), subparas. 
103(4)(c)(iv), (vi) and (xi), amended by P.C. 1994-1370, subsecs. 2(4) to (12), August 
16, 1994, Canada Gazette, Part Il, September 7, 1994, effective from July 1, 1993, 


Subparas. (i) to (iv) and (vi) to (xii) of paras. 103(4)(a), (b) and (c) amended by. P.C. 
1994-372, subsecs. 3(3) to (8), March 10, 1994, Canada Gazette, Part II, March 23, 
1994, effective from January 1, 1993. 


Subparas. (i) to (iv) and (vi) to (xii) of paras. 103(4)(a), (b) and (c) amended by P.C. 
1993-1552, July 21, 1993, Canada Gazette, Part Il, August 11, 1993, effective from 
July 1, 1992. 


Subparas. 103(4)(a)(ii), (b)(ii), (c)(ii) amended by P.C. 1992-2347, subsecs. 2(2) to (4), 


November 19, 1992, Canada Gazette, Part Il, December 2, 1992, effective January 1, 
1992. 


Subpara. (ii) of paras. 103(4)(a), (b), (c) amended by P.C. 1992-291, s. 2, February 20, 
1992, Canada Gazette, Part II, March 11, 1992, effective July 1, 1991, 


Subparas. (iii) and (xii) of paras. 103(4)(a), (b), (c) amended by P.C. 1991-1643, sub- 
secs. 2(3) to (8), September 5, 1991, Canada Gazette, Part Il, September 25, 1991, 
effective January 1, 1991. 


Income Tax Regulations 


Subparas. (i), (vi), (vii) of paras: 103(4)(a), (b) and (c) amended effective January 1; 
1990, subparas. (iii), (xii) of those paras. amended effective July 1, 1990, by P.C. 1991- 


| 732, subsec. 2(5) to (16), April 18, 1991, Canada Gazette, Part Il, May, 8, 1991. 


Subparas. 103(4)(a)(i) to (iv) and (vi) to (xii), (4)(b)(i) to (iv) and (vi) to (xii), and 
(4)(c)(i) to (iv) and (vi) to (xii) substituted by P.C.. 1991-230, subsecs, 2(3) to (8), 
February 14; 1991, Canada Gazette, Part Il, February 27, 1991, effective July 1, 1989. 
Subparas.. 103(4)(a)(ii), (vi), (ix), (b)(ii), (vi), (ix), (c)Gi), (vi), (ix) substituted by P.C: 
1990-432, subsecs. 2(4) to (12), March 8, 1990, Canada Gazette, Part II, March 28, 
1990, effective January 1, 1989. pa 
Subparas. 103(4)(a)(ii), (iv), (vi), (ix), (b)(ii), (iv), (vi), (x), (C)(Gi), (iv), (vi), (ix) sub- 
stituted by P.C. 1989-2105, subsecs. 3(5) to (16), October 19, 1989, Canada Gazette, 
Part II, November 8, 1989, effective July 1, 1988. { sa : 
Subparas. 103(4)(a)(ix) and (x), (b)(ix) and (x), (c)(ix) and (x) substituted by iG 
1988-1041, subsecs. 2(2) to (4), June 2, 1988, Canada Gazette, Part II, June 22, 1988, 
effective January 1, 1988. y 
Subparas. 103(4)(a)(vii) to (x), (b)(vii) to (x), (c)(vii) to (x) substituted by P.C. 1988- 
309, subsecs. 1(2) to (4), February 25, 1988, Canada Gazette, Part II, March 16, 1988, 
effective July 1, 1987. 


Subparas. 103(4)(a)(ii), (b)(4i), (c)(Gi) substituted by P.C. 1987-1478, subsecs. 3(2) to 
(4), July 30, 1987, Canada Gazette, Part I, August 19, 1987, effective January 1, 1987. 
Subparas. 103(4)(a)(i) to (iv) and (vi) to (xii), (b)(i) to (iv) and (vi) to (xii), and (c)(i) to 
(iv) and (vi) to (xii) substituted by P.C. 1987-827, subsecs. 1(3) to (8), April 30, 1987, 
Canada Gazette, Part II, May 13, 1987, effective July 1, 1986. 


Subparas. 103(4)(a)(vi), (x), (4)(b)(vi), (x), (4)(c)(vi), (x) substituted by P.C. 1986- 
1345, subsecs, 3(3) to 3(8), June 5, 1986, Canada Gazette, Part II, June 25, 1986, ef- 
fective January 1, 1986. 


Subparas. 103(4)(a)(viii), (b)(viii), (c)(viii) substituted by P.C. 1985-2956, subsecs. 
1(2)-(4), October 3, 1985, Canada Gazette, Part II, October 16, 1985, effective July 1, 
1985. 

Subparas. 103(4)(a)(iv), (ix), (xi), 103(4)(b)(iv), (ix), (xi), 103(4)(c)(iv), (ix), (xi) sub- 
stituted by P.C. 1984-3684, subsecs. 2(4) to (12), November 15, 1984, Canada Gazette, 
Part II, November 28, 1984, effective January 1, 1984. 

Subparas. 103(4)(a)(iv) and (xi), 103(4)(b)(iv) and (xi), 103(4)(c)(iv) and (xi) substi- 
tuted by P.C. 1984-775, subsecs. 1(3) to 1(8), March 8, 1984, Canada Gazette, Part Il, 
March 21, 1984, effective July 1, 1983. 

Subparas. 103(4)(a)(iii) and (iv), 103(4)(b)(iii) and (iv), 103(4)(c)(iii) and (iv) substi- 
tuted by P.C. 1983-2717, subsecs. 5(2) to (4), September 1, 1983, Canada Gazette, Part 
II, September 14, 1983, effective January 1, 1983. 

Subparas. 103(4)(a)(i), (iii), (iv), 103(4)(b)(i), (iii), (iv), 103(4)(c)(i), (iii), (iv) substi- 
tuted by P.C. 1983-1195, subsecs. 1(3) to 1(8), April 21, 1983, Canada Gazette, Part II, 
May 11, 1983, effective July 1, 1982. 

Subparas. 103(4)(a)(i) to (iv), (vi) to (xii), 103(4)(b)(i) to (iv), (vi) to (xii), 103(4)(c)(i) 
to (iv), (vi) to (xii) substituted by P.C. 1983-1137, subsecs. 3(3) to 3(8), April 14, 1983), 
Canada Gazette, Part Il, April 27, 1983, effective January 1, 1982. 

Subparas. 103(4)(a)(vi), (viii), (xi)(xiii), (b)(vi), (viii), (xi)-(xili), (c)(vi), (viii), 
(xi)—(xiii) substituted by P.C. 1981-1557, subsecs. 4(4)-(12), June 11, 1981, subparas. 
103(4)(a)(vi), (viii), (b)(vi), (viii), (c)(vi), (viii) in force July 1, 1981, subparas. 
103(4)(a)(xi)—(xiiii), (b)(xi)—(xciiii), (c)(xi)-(xil) effective January 1, 1981. 

Subparas. 103(4)(a)(ii), (xi); (b)(ii), (xi); (c)(ii), (xi) substituted by P.C. 1980-3375, s. 
3(3)+(8), December 11, 1980, Canada Gazette, Part Il, December 24, 1980, in. force 
January 1, 1981. 

Subparas. 103(4)(a)(ii), (b)(ii), (c)(ii) substituted by P.C. 1980-2226, s. 3, August 27, 
1980, Canada Gazette, Part II, September 10, 1980, effective July 1, 1980. 
Subparas. 103(4)(a)(x), (b)(x), (c)(x), substituted by P.C. 1979-2622, September of 
1979, Canada Gazette, Part II, October 10, 1979, effective July 1, 1979. 

Subparas. 103(4)(a)(iv), (viii), (b)(iv), (viii), (c)(iv), (vill), substituted by P.C. 1979- 
1258, April 11, 1979, Canada Gazette, Part II, May 9, 1979, effective January 1, 1979. 
Subparas. 103(4)(a)(viii), (b)(viii), (c)(viii), substituted by P.C. 1978-2461, August 9, 
1978, Canada Gazette, Part II, August 23, 1978, effective July 1, 1978. 

Subparas. 103(4)(a)(vii), (b)(vii), (c)(vii), substituted by P.C. 1978-1585, May 11, 
1978, Canada Gazette, Part II, May 24, 1978, effective March 1, 1978. 

Subparas. 103(4)(a)(iv), (viii), (xi), (b)(iv), (viii), (xi), (c)(iv), (viii), (xi) substituted, 
subparas. 103(4)(a)(xii), (b)(xii), (c)(xii) added, by P.C. 1978-1038, April 6, 1978, 
Canada Gazette, Part Il, April 26, 1978. 
All that portion of subsection 103(4) preceding para. (a) substituted by P.C. 1977-3520, 
December 15, 1977, Canada Gazette, Part I, January 11, 1978, effective January ‘1, 
1978. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204 (reduction in withholdings for certain income related to Quebec). 


Forms: T1036: Home buyers’ plan — request to withdraw funds from an RRSP; 


. RC4157: Deducting income tax on pension and other income [guide]. 


(S) [Lump sum pension payment] — Where the payment re- 
ferred to in subsection (4) would be pension income or qualified 
pension income of the employee in respect of which. subsection 
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118(3).of the Act would apply if the definition “pension income” in 
subsection 118(7) of the Act were read without reference to subpar- 
agraphs (a)(ii) and (iii) thereof, the payment shall be deemed to be 
the amount of the payment minus 


(a) where the payment does not exceed the amount taxable re- 
ferred to in paragraph 117(2)(a) of the Act, as adjusted annually 
pursuant to section 117.1 of the Act, the lesser of $1, 000 and the 
amount of the payment; 


(b) where the payment exceeds the amount orl to in para- 
graph (a) but does not exceed $61,509, $727; 


(c) where the payment exceeds $61,509 but does not exceed 
$100,000, $615; and 


(d) where the payment exceeds $100,000, $552. 


History: Paras. 103(5)(b) to (d) substituted for paras. (b) and (c) by P.C. 2001-1115, 
subsec. 3(5), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 
et seq. 

Paras. 103(5)(a) to (c) amended by P.C. 1992-2347, subsec. 2(5), November 19, 1992, 
Canada Gazette, Part Il, December 2, 1992, effective January 1, 1992. 

Paras. 103(5)(a) to (c) amended by P.C. 1991-1634, subsec. 2(9),. September 5, 1991, 
Canada Gazette, Part Il, September 25, 1991, effective commencing January 1, 1991. 
Paras. 103(5)(a) to (c) amended by P.C. 1991-732, subsec, 2(17), April 18, 1991, Can- 
ada Gazette, Part II, May 8, 1991, effective January 1, 1990. 

Paras. 103(5)(a), (b), (c) substituted by P.C. 1990-432, subsec. 2(13), March 8, 1990, 
Canada Gazette, Part I, March 28, 1990, effective January 1, 1989. 

Subsec. 103(5) substituted by P.C. 1989-2105, subsec. 3(17), October 19, 1989, Can- 
ada Gazette, Part 11, November 8, 1989, effective July 1, 1988. 

That portion of subsec. 103(5) preceding para. (a) substituted by P.C. 1987-2250, sub- 
sec. 2(1), November 6, 1987, Canada Gazette, Part I], November 25, 1987. 


That portion of subsec. 103(5) preceding paragraph (a) substituted by P.C. 1983-2717, 
subsec. 5(5), September +1, 1983, Canada Gazette, Part II, September 14, 1983, effec- 
tive January 1, 1983. 


(6) [“Lump sum payment”] — For the purposes of subsection 
(4), a “lump sum payment” means a payment that is 
_(a).a.payment described in subparagraph 40(1)(a)(i) or (iii) or 
paragraph 40(1)(c) of the Income Tax Application Rules, 
(b) a payment under a deferred profit sharing plan or a plan re- 
ferred to in section 147 of the Act as a “revoked plan”, except a 
payment referred to in subparagraph 147(2)(k)(v) of the Act, 


(c) a payment made during the lifetime of an annuitant referred 
to in the definition “annuitant” in subsection 146(1) of the Act 
out of or under a registered retirement savings plan of that annu- 
itant, other than 


(i) a periodic annuity payment, or 
(ii) a payment made by a person who has reasonable grounds 
to believe that the payment may be deducted under subsec- 
tion 146(8.2) of the Act in computing the income of any 
taxpayer, 
(d) a payment out of or under a plan referred to in subsection 
146(12) of the Act as an “amended plan” other than 


(i) a periodic annuity payment, or 

(ii) where paragraph 146(12)(a) of the, Act applied to the plan 
after May 25, 1976, a payment made in a year subsequent to 
the year in which that paragraph applied to the plan, 


(d.1) a payment made during the lifetime of an annuitant re- 
ferred to in the definition “annuitant” in subsection 146.3(1) of 
the Act under a registered retirement income fund of that annui- 
tant, other than a payment to the extent that it is in respect of the 
minimum amount (within the meaning assigned by subsection 
146.3(1) of the Act) under the fund for a year, 


(e) a retiring allowance, 


(f) a payment of an amount as, on account or in lieu of payment 
of, or in satisfaction of, proceeds of the surrender, cancellation 
or redemption of an income-averaging annuity contract, or 

(g) a payment described in paragraph (n) of the definition “re- 
muneration” in subsection 100(1). 


Related. Provisions: Reg. 100(3)(c)—No source withholding required where 
amount paid directly to employee’s RRSP by employer. 


Reg. 
S. 103(8)(b) 


History: The opening words of para. 103(6)(c) amended to replace “subparagraph 
146(1)(a)G)” with “the definition “annuitant” in subsection 146(1)” by P.C. 2001-1115, 
subsec..3(6), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 
et seq. 


Para. 103(6)(d.1) amended by the said P.C. 2001-1115, subsec. 3(7), applicable to 2001 
et seq. 


Para. 103(6)(g) added by P:C. 1998-2275, subsec. 2(1), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to 1998 et seq. 

Para. 103(6)(a) amended by P.C. 1994-1817; s: 48, November 1, 1994, Canada Ga- 
zette, Part II, November 30, 1994. 


Para. 103(6)(c) substituted by P.C. 1991-2540, s. 2, December 16, 1991, Canada Ga- 
zette, Part II, January 15, 1992, applicable in respect of payments made after 1990. 


Subparas. 103(6)(c)(i) and 103(6)(d)(i) substituted and para. 103(6)(d.1) added by P.C. 
1987-2250, subsecs. 2(2)-(4), November 6, 1987, Canada Gazette, Part Il, November 
25, 1987. 


Paras. 103(6)(a) and (e) substituted by P.C.: 1983-1137, subsecs. 3(9) and 3(10), April 
14, 1983, Canada Gazette, Part II, April 27, 1983, applicable with respect to amounts 
received in respect of any termination of an office or employment after November 12, 
1981, except that in its application to payments made after November 12, 1981 in re- 
spect of\a termination of an office or employment that occurred: on or before that date 
paragraph 103(6)(a) shall be read as follows: 

“(a) a payment described in subparagraphs 40(1)(a)(@) to (iii) or paragraph 

40(1)(b) or (c) of the Income Tax Application Rules, 1971,” 
and paragraph 103(6)(e) shall be read as follows: 

“(e) a termination payment paid in a single payment, or” 
Paras, 103(6)(c), \(d) substituted by P:C. 1980-3209, s. 2, November 27, 1980, Canada 
Gazette, Part II, December 10, 1980. 


Para. 103(6)(c), added, para. (d), (formerly (c)) substituted. and para. (d) renumbered. (f) 
(as amended by P.C. 1980-2226, s. 3, August 27, 1980, Canada Gazette, Part Il, Sep- 
tember 10, 1980) by P.C. 1980-1735, s. 2, June 26, 1980, Canada Gazette, Part Il, July 
9, 1980, effective June 30, 1978. 


Para. 103(6)(e) added by P.C: 1980-1366, s. 2, May 22, 1980, Canada Gazette, Part II, 
June 11, 1980. 
Para. 103(6)(c) substituted by P.C. 1978-1038, April 6, 1978, Canada Gazette, Part II, 
April 26,. 1978. 


Subsec. 103(6) substituted by P.C. 1977-3520, December 15, 1977, Canada Gazette, 
Part I, January 11, 1978. 


(7) [Retirement compensation arrangement] — For the pur- 
poses of subsection 153(1) of the Act, the amount to be deducted or 
withheld by a person shall be 50 per cent 


(a) of the contribution made by the person under a retirement 
compensation arrangement, other than 
(i) a contribution made by the person as an employee, 


(ii) a contribution made to a plan or arrangement that is a 
prescribed plan or arrangement for the purposes of subsec- 
tion 207.6(6) of the Act, or 


(iii), a contribution made by way. of a transfer from another 


retirement compensation arrangement under circumstances in 
which subsection 207.6(7) of the Act applies; or 


(b) of the payment by the person to a resident of Canada of an 
amount on account of the purchase price of an interest in a re- 
tirement compensation arrangement. 
History: Para. 103(7)(a) amended by P.C. 1999-2211, s. 1, December 16, 1999, Can- 
ada Gazette, Part Il, January 5, 2000, applicable after 1991 except that in its applica- 
tion to contributions made before 1996, para. (a) shall be: read without reference to 
subpara. 103(7)(a)(iii). 


Para. 103(7)(a) amended by P.C. 1998-2270, s. 3, December 16, 1998, Canada Ga- 
zette, Part II, January 6, 1999, applicable to amounts transferred after 1995. 

Subsec. 103(7) added by P.C. 1989-379, s. 2, March 9, 1989, Canada Gazette, Part I, 
March 29, 1989, applicable in respect of amounts paid after March 27, 1987. 


Forms: T4041: Retirement compensation arrangements guide. 


(8) [RESP payment] — Every employer making a payment de- 
scribed in paragraph (n) of the definition “remuneration” in subsec- 
tion 100(1) shall withhold — in addition to any other amount re- 
quired to be withheld under Part I of these Regulations — on 
account of the tax payable under Part X.5 of the Act, an amount 
equal to 

(a) where the amount is paid in the province of Quebec, 12 per 

cent of the payment, and 


(b) in any other case, 20 percent of the payment. 
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Reg. 
S. 103(8) 


History: Subsec. 103(8) amended by P.C. 1999-2205, subsec. 1(17), December 16, 
1999, Canada Gazette, Part Il, January 5, 2000, effective from June 17, 1999. 


Subsec. 103(8) added by P.C. 1998-2275, subsec. 2(2), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to 1998 et seg. 


Definitions [Reg. 103]: “amount” — ITA 248(1); “amount taxable” — ITA 117(2); 
“annuity” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “deferred 
profit sharing plan” —ITA 147(1), 248(1); “employee”, “employer” — Reg. 100(1); 
“establishment of the employer” — Reg. 100(4); “income-averaging annuity con- 
tract” —ITA 248(1); “lump sum payment’ — Reg. 103(6); “minimum amount” — 
ITA 146.3(1); “pay period” — Reg. 100(1); “person” — ITA 248(1); “province” — Jn- 
terpretation Act 35(1); “registered retirement income fund” — ITA 146.3(1), 248(1); 
“registered retirement savings plan” —ITA 146(1), 248(1); “remuneration” — Reg. 
100(1); “resident of Canada” — ITA 250; “retirement compensation arrangement’, “re- 
tiring allowance” —ITA 248(1); “taxation year?—ITA 249: “taxpayer” — ITA 
248(1); “total remuneration” — Reg. 100(1). 


104. Deductions not required — (1) [Repealed] 
History: Subsec. 104(1) repealed by P.C. 2001-1115, s. 4, June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to 2001 er seq. 


Subsec. 104(1) substituted by P.C. 1994-372, s. 4, March 10, 1994, Canada Gazette, 
Part II, March 23, 1994, effective January 1, 1993. 


Subsec. 104(1) amended by P.C. 1992-2347, s. 3, November 19, 1992, Canada Ga- 
zette, Part Il, December 2, 1992, effective January 1, 1992. 


Subsec. 104(1) substituted by P.C. 1989-2105, s. 4, October 19, 1989, Canada Gazette, 
Part II, November 8, 1989, effective July 1, 1988. 


(2) [Employee not in Canada] — No amount shall be deducted 
or withheld from a payment in accordance with section 102 or 103 
in respect of an employee who was neither employed nor resident in 
Canada at the time of payment except in respect of 


(a) remuneration described in subparagraph 115(2)(e)(i) of the 
Act that is paid to a non-resident person who has in the year, or 
had in any previous year, ceased to be resident in Canada; or 


(b) remuneration reasonably attributable to the duties of any of- 
fice or employment performed or to be performed in Canada by 
the non-resident person. 
History: Para. 104(2)(b) amended by P.C. 1997-1471, s. 2, October 9, 1997, Canada 
Gazette, Part II, October 29, 1997, applicable beginning on May 1, 1997. 
Subsec. 104(2) substituted by P.C. 1978-1585, May 11, 1978, Canada Gazette, Part II, 
May 24, 1978, effective March 1, 1978. 


Interpretation Bulletins: IT-161R3: Non-residents — Exemption from tax deduc- 
tions at source on employment income (archived). 


(3) [Home Buyers’ Plan] —No amount shall be deducted or 
withheld from a payment made by a person during the lifetime of an 
annuitant referred to in paragraph (a) of the definition “annuitant” 
in subsection 146(1) of the Act out of or under a registered retire- 
ment savings plan of the annuitant where, at the time of the pay- 
ment, the annuitant has certified in prescribed form to the person 
that 


(a) a written agreement has been entered into to acquire a home 
by either 


(i) the annuitant, or 


(ii) a disabled person who is related to the annuitant and who 
is entitled to the credit for mental or physical impairment 
under subsection 118.3 (1) of the Act; 


(b) the annuitant intends that the home be used as a principal 
place of residence in Canada for the annuitant or the disabled 
person, as the case may be, within one year after its acquisition; 


(c) the home has not been previously owned by the annuitant, 
the annuitant’s spouse or common-law partner, the disabled per- 
son or the spouse or common-law partner of that person; 


(d) the annuitant was resident in Canada; 


(e) the total amount of the payment and all other such payments 
received by the annuitant in respect of the home at or before the 
time of payment does not exceed $20,000; 


_ Proposed Amendment — Reg. 104(3)(e) | 

(©) the total amount of the payment and all other such pay-— 
_ ments received by the annuitant in respect of the home at or 
_ before the time of the payment does not exceed the dollar 


Income Tax Regulations 


under subsection | 

aw. from $20,000 to $25, : 
(f) except where the annuitant certifies that he or she is a dis- 
abled person entitled to the credit for mental or physical impair- 
ment under subsection 118.3(1) of the Act or certifies that the 
payment is being withdrawn for the benefit of such a disabled 
person, the annuitant is a qualifying homebuyer at the time of 
the certification; and 


Me 


(g) where the annuitant has withdrawn an eligible amount, 
within the meaning assigned by subsection 146.01(1) of the Act, 
before the calendar year of the certification, the total of all eligi- 
ble amounts received by the annuitant before that calendar year 
does not exceed the total of all amounts previously designated 
under subsection 146.01(3) of the Act or included in computing 
the annuitant’s income under subsection 146.01(4) or (5) of the 
Act. 


Related Provisions: Reg. 104(3.01), (3.1), (4) — Interpretation. 


History: The word “spouse” replaced with “spouse or common-law partner” in para. 
104(3)(c), by P.C. 2001-957, para. 14(b), May 31, 2001, Canada Gazette, Part I, June 
20, 2001, applicable to 2001 et seq., except that if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act (S.C. 
2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment applies 
to the taxpayer and the person in respect of the applicable taxation year et seq. 


Subsec. 104(3) amended by P.C. 1998-2272, subsec. 1(1), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable to payments made after 1998. 


Also see history at end of s. 104. 


(3.01) [“Qualifying homebuyer”] — For the purpose of subsec- 
tion (3), the annuitant is a qualifying homebuyer at a particular time 
unless 


(a) the annuitant had an owner-occupied home in the period be- 
ginning on January | of the fourth calendar year preceding the 
particular time, and ending on the thirty-first day before the par- 
ticular time; or 


(b) the annuitant’s spouse or common-law partner, in the period 
referred to in paragraph (a), had an owner-occupied home that 
was inhabited by the annuitant at any time during the annuitant’ s 
marriage to the spouse or the annuitant’s common-law partner- 
ship with the common-law partner. 
History: Para. 104(3.01)(b) amended by P.C. 2001-957, s. 1, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 


Subsec. 104(3.01) added by P.C. 1998-2272, subsec. 1(1), December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable to payments made after 1998. 


(3.1) [“Owner-occupied home”] — For the purpose of subsec- 
tion (3.01), an individual shall be considered to have had an owner- 
occupied home at any time where the home was owned, whether 
jointly with another person or otherwise, by the individual at that 
time and inhabited by the individual as the individual’s principal 
place of residence at that time. 

History: Subsec. 104(3.1) amended by P.C. 1998-2272, subsec. 1(1), December 16, 


1998, Canada Gazette, Part II, January 6, 1999, applicable to payments made after 
1998. 
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Also see history at end of s. 104. 


(4) [“Home”] — For the purposes of subsections (3), (3.01) and 
(3.1), “home” means 


(a) a housing unit; 


(b) a share of the capital stock of a cooperative housing corpora- 
tion, where the holder of the share is entitled to possession of a 
housing unit; and 


(c) where the context so requires, the housing unit to which a 
share described in paragraph (b) relates. 
History [Reg. 104]: Subsec. 104(4) amended by P.C. 1998-2272, subsec. 1(2), 


December 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable to payments 
made after 1998. 


That portion of subsec. 104(3) before para. (a), and 104(4) before para. (a) substituted, 
paras. (3)(b.1) and (b.2), and subsec. (3.1) added, by P.C. 1994-438, March 17, 1994, 
Canada Gazette, Part Il, April 5, 1994, applicable to payments made after March 1, 
1994. 


Subsec. 104(3) amended by P.C. 1993-271, February 11, 1993, Canada Gazette, Part 
Il, February 24, 1993. 


Subsecs. 104(3), (4) added by P.C. 1992-480, March 19, 1992, Canada Gazette, Part II, 
April. 8, 1992, applicable in respect of payments made after February 25, 1992 and 
before March 2, 1993. 

Definitions [Reg. 104]: “amount” — ITA 248(1); “annuitant” — ITA 146.1(1); “cal- 
endar year’ — Interpretation Act 37(1)(a); “Canada”. —ITA 255, Interpretation Act 
35(1); “common-law partner’, “common-law partnership” —ITA 248(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “eligible amount” —ITA 146.01(1); 
“employed”, “employee”, “employer” — Reg. 100(1); “employment” — ITA, 248(1); 
“home” — Reg. 104(4); “individual” — ITA 248(1); “non-resident”, “office” — ITA 
248(1); “owner-occupied home” — Reg. 104(3.1); “person”, “prescribed” — ITA 
248(1); “qualifying homebuyer” — Reg. 104(3.01); “registered retirement savings 
plan” —ITA 146(1), 248(1);. “remuneration” — Reg. 100(1); “resident in Canada” — 
ITA 250; “share” —ITA-248(1); “written” — Interpretation Act 35(1)“writing”. 


104.1 Lifelong Learning Plan —<(1) No amount shall be. de- 
ducted or withheld from a payment made by a person during the 
lifetime of an annuitant referred to in paragraph (a) of the definition 
“annuitant” in subsection 146(1) of the Act out of or under a regis- 
tered retirement savings plan of the annuitant where, at the time of 
the payment, the annuitant has certified in prescribed form to. the 
person that 


(a) at the time of certification, the annuitant or the annuitant’s 
spouse or common-law partner 


(i) is a full-time student in a qualifying Lenten program, 


(ii) is a part-time student in a qualifying educational program 
and is entitled to the credit for mental or physical impairment 
under subsection 118.3(1) of the Act, or 


(iii) has received notification in writing of his or her entitle- 
ment, either absolutely or conditionally, to enrol before 
March of the year that follows the year of certification as 


(A) a full-time student in. a, qualifying educational pro- 
gram, or. 

(B) a part-time student in a qualifying educational pro- 
gram where the annuitant or the annuitant’s spouse or 
common-law partner is entitled to the credit for mental or 
physical impairment under subsection 118.3(1). of the 
Act; 


(b) the annuitant is resident in Canada; 
(c) the total amount of the payment and all other such payments 
received by the annuitant for a year at or before that time does 
not ‘exceed’ $10,000; and 
(d) the total payments received by the annuitant do not exceed 
$20,000 throughout the period in which the annuitant partici- 
pates in the Lifelong Learning Plan. 

Related Provisions: Reg. 104.1(2) — Interpretation. 

Forms: RC96: LLP — request to withdraw funds from an RRSP. 


(2) [“Qualifying educational program” ] — For. the purpose of 
subsection (1), a “qualifying educational program’ means a qualify- 
ing educational program at a designated educational institution (as 
those expressions are defined in subsection 118.6(1) of the Act), 


Reg. 
S. 105.1(1) 


except that.a reference to a “qualifying educational program” shall 
be read 


(a) without reference to paragraphs (a) and (b) of that definition; 
and 


(b) as if the reference to“3 consecutive weeks” in that definition 

were a reference to “3 consecutive months”. 
History: The word “spouse” replaced with “spouse or common-law partner” in para. 
104.1(1)(a), by P.C. 2001-957, para. 14(c), May 31, 2001, Canada Gazette, Part II, 
June 20, 2001, applicable to 2001 et seq:, except that if a taxpayer and a person have 
jointly elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act 
(S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation year et seq. 


S. 104.1 added by P.C. 1998-2256, s. 2, December 16, 1998, Canada Gazette, Part II, 
January 6, 1999, applicable to payments made after 1998. 

Definitions [Reg. 104.1]: “amount” —ITA 248(1); “annuitant —ITA 146(1); 
“common-law ’ partner” — ITA 248(1); “prescribed” — ITA 248(1); “qualifying educa- 
tional program” — Reg. 104.1(2); “registered retirement savings plan’ — ITA 146(1), 
248(1); “resident in Canada” — ITA 250. 


105. Non-residents — (1) Every person paying to a non-resident 
person a fee, commission or other amount in respect of services ren- 
dered in Canada, of any nature whatever, shall deduct or withhold 
15 per cent of such payment. 


(2) Subsection (1) does not apply to a payment 
(a) described in. the definition 
100(1); 

(b) made to a registered non-resident insurer (within the mean- 
ing assigned by section 804); or 


(c), made to an authorized foreign bank in respect of its Canadian 
banking yest 


“remuneration” in subsection 


has Subsec. 105(2) amended by P.C. 2009-1869, s. 1, November 19, 2009, Can- 
ada Gazette, Part Il, December 9, 2009, applicable to payments made after June 27, 
1999, except that in its application to payments made before August 8, 2009, para. 
105(2)(c) is to be read as follows: 


(c) made to an authorized foreign bank. 


S. 105.1 added by P.C. 1983-2717, s. 6, September 1, 1983, Canada Gazette, Part II, 
September 14; 1983, effective from March 30, 1983. 


Related Provisions [Reg. 105]: ITA 164(1.5)(c)@) — Late refund of amount over- 
paid due to assessment under Reg. 105; ITA 212(1)(a) — Withholding tax on fees for 
management services; Canada-U.S. Tax Treaty:Art. VII — Business profits. 


Selected Cases [Reg. 105]: Weyerhaeuser Co. v. R., [2007] 2 C.T.C. 2408 (TCC) 
(Regulation intra vires only in respect of payments having character of income). 


Information Circulars [Reg. 105]: 75-6R2: Required withholding from amounts 
paid to non-residents performing services in Canada. 


Transfer Pricing Memoranda [Reg. 105]: TPM-06: Bundled transactions; TPM- 
08: The Dudney decision: effects on fixed base or permanent establishment audits and 
Reg. 105 treaty-based waiver guidelines. 


CRA Audit Manual [Reg. 105]: 15.2.11: Withholding of Part I tax — income from 
carrying on a business in Canada; 15.2.14: Waivers of withholding tax. 


Forms [Reg. 105]: NR302 (draft): Declaration of benefits under a tax treaty for a 
partnership with non-resident partners; NR303 (draft): Declaration of benefits under a 
tax treaty for a hybrid entity; R105: Regulation 105 waiver application; R107: Regula- 
tion 105 waiver application — film industry; T2 SCH 97: Additional information on 
non-resident corporations in Canada; T4A-NR: Statement of fees (etc.) paid to non- 
residents for services rendered in Canada. 

Definitions [Reg. 105]: “amount”, “authorized foreign bank” — ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “Canadian banking business” — ITA 
248(1); “commission” — Reg. 100(1)“remuneration’’(a)(ii); “non-resident”, “per- 
son” — ITA 248(1); “registered non-resident insurer’ — Reg. 804; “remuneration” — 
Reg. 100(1). 


105.1 Fishermen’s election — (1) Notwithstanding section 100, 
in this section, 
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“amount of remuneration” paid to a fisherman means 


(a) where a boat crewed by one or more fishermen engaged in 
making a catch is owned, together with the gear, by a person, 
other than a member of the crew, to whom the catch is to be 
delivered for subsequent sale or other disposition, such portion 
of the proceeds from the disposition of the catch that is payable 
to the fisherman in accordance with an arrangement under which 
the proceeds of disposition of the catch are to be distributed (in 
this section referred to as a “share arrangement’); 


(b) where the boat or gear used in making a catch is owned or 
leased by a fisherman who alone or with another individual en- 
gaged under a contract of service makes the catch, such portion 
of the proceeds from the disposition of the catch that remains 
after deducting therefrom 


(i) the amount in respect of any portion of the catch not 
caught by the fisherman or the other individual, 


(ii) the amount payable to the other individual under the con- 
tract of service, and 


(iii) the amount of such proportionate share of the catch as is 
attributable to the expenses of the operation of the boat or its 
gear pursuant to their share arrangement; 


(c) where a crew includes the owner of the boat or gear (in this 
paragraph referred to as the “owner’’) and any other fisherman 
engaged in making a catch, such portion of the proceeds from 
the disposition of the catch that remains after deducting 
therefrom 


(i) in the case of an owner, 


(A) the amount in respect of that portion of the catch not 
caught by the crew or an owner, 


(B) the aggregate of all amounts each of which is an 
amount payable to a crew member (other than the owner) 
pursuant to their share arrangement or to an individual en- 
gaged under a contract of service, and 


(C) the amount of such proportionate share of the catch as 
is attributable to the expenses of the owner’s operation of 
the boat or its gear pursuant to their share arrangement, or 


(ii) in the case of any other crew member, such proceeds 
from the disposition of the catch as is payable to him in ac- 
cordance with their share arrangement; or 


(d) in any other case, the proceeds of disposition of the catch 
payable to the fisherman; 


“‘catch”’ means a catch of shell fish, crustaceans, aquatic animals or 
marine plants caught or taken from any body of water; 


“crew” means one or more fishermen engaged in making a catch; 


“fisherman” means an individual engaged in making a catch other 
than under a contract of service. 


(2) Every person paying at any time in a taxation year an amount of 
remuneration to a fisherman who, pursuant to paragraph 153(1)(n) 
of the Act, has elected for the year in prescribed form in respect of 
all such amounts shall deduct or withhold 20% of each such amount 
paid to the fisherman while the election is in force. 

History: S. 105.1 added by P.C. 1983-2717, s. 6, September 1, 1983, Canada Gazette, 
Part II, September 14, 1983, effective from March 30, 1983. 

Definitions [Reg. 105.1]: “amount” —ITA 248(1); “amount of remuneration” — 
Reg. 105.1(1); “catch”, “crew” — Reg. 105.1(1)(d); “disposition” —ITA 248(1); 
“fisherman” — Reg. 105.1(1)(d); “individual” —ITA 248(1); “owner” — Reg. 
105.1(1)(c); “person”, “prescribed” —ITA 248(1); “remuneration” — Reg. 100(1); 


“share” —ITA 248(1); “share arrangement” — Reg. 105.1(1)(a); “taxation year” — 
ITA 249. 


106. Variations in deductions — (1) Where an employer makes 
a payment of remuneration to an employee in his taxation year 


(a) for a period for which no provision is made in Schedule I, or 


(b) for a pay period referred to in Schedule I in an amount that is 
greater than any amount provided for therein, 
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(c), (d) [Repealed] 


the amount to be deducted or withheld by the employer from any 
such payment is that proportion of the payment that the tax that may 
reasonably be expected to be payable under the Act by the em- 
ployee with respect to the aggregate of all remuneration that may 
reasonably be expected to be paid by the employer to the employee 
in respect of that taxation year is of such aggregate. 


(2), (3) [Revoked] 
History [Reg. 106]: Paras. 106(1)(c) and (d) repealed by P.C. 2001-1115, s. 5, June 
14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to 2001 et seq. 


Para. 106(1)(d) substituted by P.C. 1989-2105, s. 5, October 19, 1989, Canada Gazette, 
Part II, November 8, 1989, effective July 1, 1988. , 


Para. 106(1)(d) substituted by P.C. 1985-1645, May 16, 1985, s. 3, Canada Gazette, 
Part II, May 29, 1985, effective January 1, 1985. 


Para. 106(1)(d) substituted, subsecs. 106(2) and (3) revoked by P.C. 1984-3684, s. 3, 
November 15, 1984, Canada Gazette, Part Il, November 28, 1984, effective from Janu- 
ary 1, 1984. 


Para. 106(1)(d) substituted by P.C. 1983-2717, s. 7, September 1, 1983, Canada Ga- 
zette, Part Il, September 14, 1983, effective from January 1, 1983. 


Para. 106(1)(d) substituted by P.C, 1983-1137, s. 4, April 14, 1983, Canada Gazette, 
Part II, April 27, 1983, effective from January 1, 1982. 


S. 106 substituted by P.C. 1981-1557, s. 5, June 11, 1981, Canada Gazette, Part II, 
June 24, 1981, effective commencing January 1, 1981. 


Definitions [Reg. 106]: “amount”, “employee”, “employer”, “estimated deductions”, 
“pay period”, “personal credits”, “remuneration” — Reg. 100(1); “taxation year” — 
ITA 249; “total remuneration” — Reg. 100(1). 


107. Employee’s returns — (1) [Due date for TD1] — The re- 
turn required to be filed by an employee under subsection 227(2) of 
the Act shall be filed by the employee with the employer when the 
employee commences employment with that employer and a new 
return shall be filed thereunder within 7 days of the date on which a 
change occurs that may reasonably be expected to result ina change 
in the employee’s personal credits for the year. 


Related Provisions: Reg. 104 — No deduction required where employee claims no 
tax payable. 


History: Subsec. 107(1) amended by P.C. 1989-2105, subsec. 6(1), October 19, 1989, 
Canada Gazette, Part Il, November 8, 1989, effective July 1, 1988. 


Forms: TD1: Personal tax credits return. 


(2) [Commission employees] — Notwithstanding subsection 
(1), where, in a year, an employee receives payments in respect of 
commissions or in respect of commissions and salary or wages, and 
the employee elects to file a prescribed form for the year in addition 
to the return referred to in that subsection, that form shall be filed 
with the employee’s continuing employer on or before January 31 
of that year and, where applicable, within one month after the em- 
ployee commences employment with a new employer or within one 
month after the date on which a change occurs that may reasonably 
be expected to result in a substantial change in the employee’s esti- 
mated total remuneration for the year or estimated deductions for 
the year. 

Related Provisions: Reg. 102(2) — Amount to be withheld. 


History: Subsec. 107(2) amended by P.C. 2001-1115, s. 6, June 14, 2001, Canada 
Gazette, Part Il, July 4, 2001, applicable to 2001 er seq. 


Para. 107(2)(a) amended by P.C. 1989-2105, subsec. 6(2), October 19, 1989, Canada 
Gazette, Part II, November 8, 1989, effective July 1, 1988. 


Subsec. 107(2) substituted by P.C. 1981-1557, s. 6, June 11, 1981, Canada Gazette, 
Part II, June 24, 1981, effective January 1, 1981, 


Forms: TD1X: Statement of commission income and expenses for payroll tax 
deductions. 


(3) Where, in a taxation year, an employee has elected to file the 
prescribed form referred to in subsection (2) and has filed such 
form with his employer, the employee may at any time thereafter in 
the year revoke that election and such revocation is effective from 
the date that he notifies his employer in writing of his intention. 
History: S. 107 substituted by P.C. 1980-3375, s. 5, December 11, 1980, Canada Ga- 
zette, Part Il, December 24, 1980, in force January 1, 1981. 

Definitions [Reg. 107]: “commissions” — Reg. 100(1)“remuneration’’(a)(ii); “em- 
ployee”, “employer” — Reg. 100(1); “employment” — ITA 248(1); “estimated deduc- 
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tions” — Reg. 100(1); “month” — Interpretation Act 35(1); “personal credits” — Reg. 
100(1); “prescribed”, “salary or wages” ITA! 248(1); “taxation year” —ITA 249; 
“total remuneration” — Reg, 100(1); “writing’» — Interpretation Act 35(1). 


108. Remittances to Receiver General aff) [Deadline] — 
Subject to subsections (1.1), (1.11) and (1.12), amounts deducted.or 


withheld in a month under: subsection 153(1) of the Act.shall be | 


remitted to the Receiver General on or before the 15th ee of the 
following. month. 


Forms: RC4163: Employers’ guide — remitting ed deductions; T4001: Employ- 
ers’ guide — payroll deductions and remittances [guide]. See also under ITA 153(1). 


(1.1) [Large employers] — Subject to subsection (1.11), where 
the average monthly withholding amount of an employer for the 
second calendar ‘year preceding a particular calendar year is 


(a) equal to or greater than $15,000 and less than $50,000, all 
amounts deducted or withheld from payments described in the 
definition “remuneration” in subsection 100(1) that are made in 
a‘month in the particular calendar year by the employer shall be 
remitted to the Receiver General 


(i) in respect of payments made before the 16th day of the 
month, on or before the 25th day of the month, and 


(ii) in. respect of payments made after the. 15th day of the 
month, on or before the 10th day. of the following month; or 


(b) equal to or greater than $50,000, all: amounts. deducted or 
withheld from payments described in the definition “remunera- 
tion” in subsection 100(1) that are made in a month. in the partic- 
ular calendar year by the, employer shall be remitted to the Re- 
ceiver General on or before the third day, not including a 
Saturday or holiday, after the end of the following periods in 
which the payments were made, 


(i) the period beginning on the first day and ending on the 7th 
day of the month, 


(ii) the period beginning on the 8th day and ending on the 
14th day of the month, 


(iii) the period beginning on the 15th day and ending on the 
21st day of the month, and 


(iv) the period beginning on the 22nd day and ending on the 
last'day of the month. 


Related Provisions: ITA 153(1) closing words — Large employers must make 
remittances through financial institution. 


(1.11) [Option to use preceding year as. base] — Where an 
employer referred to in paragraph (1.1)(a) or (b) would otherwise 
be required to remit in accordance with that paragraph the amounts 
withheld or deducted under subsection 153(1) of the Act in respect 
of a particular calendar year, the employer may elect to remit those 
amounts 


_ (a) in accordance with subsection (1), if the average monthly 
withholding amount of the employer for the calendar year pre- 
ceding the particular calendar year is less than $15,000 and the 
employer has advised the Minister that the employer has so 
elected; or 


(b) if the average monthly withholding amount of the employer 
for the calendar year preceding the particular calendar year is 
equal to or greater than $15,000 and less than $50,000 and the 
employer has advised the Minister that the employer has so 
elected, 


(i) in. respect of payments made before the 16th day of a 
month in the particular calendar year, on or before the, 25th 
day of the month, and 


(ii) in respect of payments made after the: 15th day ofa 
month in [the] particular calendar year, on or before the 10th 
day of the following month. 


(1.12) [Quarterly remittance] — If at any time 


(a) the average monthly withholding amount in respect of an 
employer for either the first or the second calendar year before 


Reg. 
S. 108(1.2)(a) 


the particular calendar oe that includes that timé is less than 
$3,000, 


(b) throughout the 12-month period before that time, the em- 
ployer has remitted, on or before the day on or before which the 
amounts were required to be remitted, all amounts each of which 
was required to be remitted under subsection 153(1) of the Act, 
under subsection 21(1) of the Canada Pension Plan, under sub- 
section 82(1) of the Employment Insurance Act or under Part IX 
of the Excise Tax Act, and 


(c) throughout the 12-month period before that time, the em- 
ployer has filed all returns each of which was required to be 
filed under this Act or Part IX of the Excise Tax Act on or before 
the day on or before which those returns were required to be 
filed under those Acts, 


all amounts deducted or withheld: from payments described: in ‘the 
definition “remuneration” in subsection 100(1) that are made by the 
employer in a month that ends after.that time and that is in the par- 
ticular calendar year may be remitted to. the Receiver General 


(d) in respect of such payments made in January, February: and 
March of the particular calendar year;\on or before the 15th day 
of April of the particular year, 


-(e) in respect of such payments made in April, May and June of 
the particular calendar year, on or before the 15th day of July of 
the. particular year, 


(f) in respect of such payments made in July, August and Sep- 
tember of the particular:calendar year, on or before gu 15th day 
of October of the particular year,.and\: 


(g) in respect'of such payments made'in October, November and 
December ‘of the particular calendar ‘year, ‘on or before the 15th 
day of January of the year following the particular ‘year. 


History: Paras. 108(1.12)(a) and (b) amended by 2007, c. 35, s. 71, applicable 1 in re- 
spect of amounts required to be deducted or withheld after 2007. 


Subsec. 108(1) amended and (1.12) added by P.C. 1997-1473, October 9, 1997, s. 3, 
Canada. Gazette, Part Il, October 29; 1997applicable to'amounts ‘and ‘contributions 
required to. be remitted to the! Receiver General after. October 1997. 


Subsecs.’ 108(1) and’(1.1)'amended, and (1.11) added, by P.C. 1993-321, February 23, 
1993, Canada Gazette, Part Il, March 10; 1993, applicable inrespect of amounts de- 
ducted or withheld from payments made after March 10, 1993. 


Subsec. 108(1.1) substituted by P.C. 1989-2390, December 7, 1989, Canada Gazette, 
Part II, December 20, 1989, applicable in respect’of amounts deducted or withheld 
from payments made after 1989. 


Subsec. 108(1.1) added by P.C. 1987-2476, December 10, 1987, Canada Gazette, Part 
Il, December 23, 1987, applicable in respect of amounts deducted: or withheld from 
payments made after 1987. 


Forms: RC4163: Employers’ guide — remitting payroll deductions. See also under 
ITA 153(1). 


(1.2) [“Average monthly withholding amount”] — For the 
purposes of this section, average monthly withholding amount, in 
respect of an employer for a particular calendar year, is the quotient 
obtained when 


(a) the aggregate of all amounts each of which is an amount re- 
quired to be remitted with respect to the particular year under 


(i) subsection 153(1) of the Act and a similar provision of a 
law of a province which imposes a tax upon the income of 
individuals, where the province’ has entered into an agree- 
ment with the Minister of Finance for the collection of taxes 
payable to' the province, in respect of payments described in 
the definition “remuneration’”in subsection 100(1), 


(ii) subsection 21(1) of the Canada Pension Plan, or 


(iii) subsection 82(1) of the Employment Insurance Act or 
subsection 53(1) of the Unemployment Insurance Act, 


by the employer or,’ where the employer is a corporation, by 
each corporation associated with the corporation in a taxation 
year of the employer ending in the second calendar year follow- 
ing the particular year 
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is divided by 
(b) the number of months in the particular year, not exceeding 
twelve, for which such amounts were required to be remitted by 
the employer and, where the employer is a corporation, by each 
corporation associated with it in a taxation year of the employer 
ending in the second calendar year following the particular year. 


Selected Cases [Reg. 108(1.2)(b)]: Manufax Holdings Inc. v. R., [2007] 1 C.T.C. 
276 (FCA) (Remittances sent by mail were received late. Penalties upheld). 


Related Provisions [Reg. 108(1.2)]: Reg. 108(1.3) — Where business transferred. 


History [Reg. 108(1.2)]: Subpara. 108(1.2)(a)(iii) amended by P.C. 1998-2270, s. 4, 
December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable to 1998 et 
seq. 

Subparas 108(1.2)(a)(ii), (ili) amended by P.C. 1991-1643, s. 3, September 5, 1991, 
Canada Gazette, Part II, September 25, 1991, effective as of December 13, 1988. 


Subsec. 108(1.2) added by P.C. 1987-2476, December 10, 1987, Canada Gazette, Part 
II, December 23, 1987, applicable in respect of amounts deducted or withheld from 
payments made after 1987. 


(1.3) [Where business transferred] — For the purposes of sub- 
section (1.2), where a particular employer that is a corporation has 
acquired in a taxation year of the corporation ending in a particular 
calendar year all or substantially all of the property of another em- 
ployer used by the other employer in a business 


(a) in a transaction in respect of which an election was made 
under subsection 85(1) or (2) of the Act, 


(b) by virtue of an amalgamation within the meaning assigned to 
that term by section 87 of the Act, or 


(c) as the result of a winding-up in respect of which subsection 
88(1) of the Act is applicable, 


the other employer shall be deemed to be a corporation associated 
with the particular employer in the taxation year and each taxation 
year ending at any time in the next two following calendar years. 
History: Subsec. 108(1.3) added by P.C. 1987-2476, December 10, 1987, Canada Ga- 


zette, Part Il, December 23, 1987, applicable in respect of amounts deducted or with- 
held from payments made after 1987. 


(2) [Ceasing to carry on business] — Where an employer has 
ceased to carry on business, any amount deducted or withheld under 
subsection 153(1) of the Act that has not been remitted to the Re- 
ceiver General shall be paid within 7 days of the day when the em- 
ployer ceased to carry on business. 


(3) [Return] — Remittances made to the Receiver General under 
subsection 153(1) of the Act shall be accompanied by a return in 
prescribed form. 


(4) [Unclaimed dividends, interest on proceeds] — 
Amounts deducted or withheld under subsection 153(4) of the Act 
shall be remitted to the Receiver General within 60 days after the 
end of the taxation year subsequent to the 12-month period referred 
to in that subsection. 

Definitions [Reg. 108]: “amount” — ITA 248(1); “associated” —ITA 256, Reg. 
108(1.3); “average monthly withholding amount” — Reg. 108(1.2); “business” — ITA 
248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “employer” — 
Reg. 100(1); “holiday” — Interpretation Act 35(1); “individual”, “Minister” —ITA 
248(1); “month” — Interpretation Act 35(1); “prescribed”, “property” —ITA 248(1); 
“province” — Interpretation Act 35(1); “remuneration” — Reg. 100(1); “taxation 
year’ — ITA 249. 


109. Elections to increase deductions — (1) Any election 
under subsection 153(1.2) of the Act shall be made by filing with 
the person making the payment or class of payments referred to 
therein (in this section referred to as the “payer”) the form pre- 
scribed by the Minister for that purpose. 


(2) [Variation] — A taxpayer who has made an election in the 
manner prescribed by subsection (1) may require that the amount 
deducted or withheld pursuant to that election be varied by filing 
with the payer the form prescribed by the Minister for that purpose. 


(3) [Time allowed to comply] — An election made in the man- 
ner prescribed by subsection (1) or a variation made pursuant to 
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subsection (2) need not be taken into account by the payer in re- 
spect of the first payment to be made to the taxpayer after the elec- 
tion or variation, as the case may be, unless the election or varia- 
tion, as the case may be, is made within such time, in advance of 
the payment, as may reasonably be required by the payer. 

Definitions [Reg. 109]: “amount”, “Minister” —ITA 248(1), “payer” — Reg. 
109(1); “person”, “prescribed”, “taxpayer” — ITA 248(1). j 


110. Prescribed persons — (1) [Large employers] — The 
following are prescribed persons for the purposes of subsection 
153(1) of the Act: 


(a) an employer who is required, under subsection 153(1) of the 
Act and in accordance with paragraph 108(1.1)(b), to remit 
amounts deducted or withheld; and 


(b) a person or partnership who, acting on behalf of one or more 
employers, remits the following amounts in a particular calendar 
year and whose average monthly remittance, in respect of those 
amounts, for the second calendar year preceding the particular 
calendar year, is equal to or greater than $50,000, 


(i) amounts required to be remitted under subsection 153(1) 
of the Act and a similar provision of a law of a province that 
imposes a tax on the income of individuals, where the prov- 
ince has entered into an agreement with the Minister of Fi- 
nance for the collection of taxes payable to the province, in 
respect of payments described in the definition “remunera- 
tion” in subsection 100(1), 


(ii) amounts required to be remitted under subsection 21(1) 
of the Canada Pension Plan, and 


(iii) amounts required to be remitted under subsection 82(1) 
of the Employment Insurance Act or subsection 53(1) of the 
Unemployment Insurance Act. 


(2) [Average monthly remittance] — For the purposes of para- 
graph (1)(b), the average monthly remittance made by a person or 
partnership on behalf of all the employers for whom that person or 
partnership is acting, for the second calendar year preceding the 
particular calendar year, is the quotient obtained when the aggre- 
gate, for that preceding year, of all amounts referred to in subpara- 
graphs (1)(b)(i) to (iii) remitted by the person or partnership on be- 
half of those employers is divided by the number of months, in that 
preceding year, for which the person or partnership remitted those 
amounts. 


History: Subpara. 110(1)(b)(iii) amended by P.C. 1998-2270, s. 5, December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable to 1998 et seg. 

S. 110 added by P.C. 1993-1947, December 2, 1993, Canada Gazette, Part II, Decem- 
ber 15, 1993. 

Definitions [Reg. 110]: “amount” — ITA 248(1); “average monthly remittance” — 
Reg. 110(2); “calendar year” — Interpretation Act 37(1)(a); “Canada” — ITA 255, In- 
terpretation Act 35(1); “employer” — Reg. 100(1); “individual” — ITA 248(1); “Min- 
ister” — ITA 248(1); “month” — Interpretation Act 35(1); “person”, “prescribed” — 
ITA 248(1); “province” — Interpretation Act 35(1); “remuneration” — Reg. 100(1). 


PART Il — INFORMATION RETURNS 


History: Part II was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part II, August 8, 1979, 


Information Circulars: 82-2R2; Social insurance number legislation that relates to 
the preparation of information slips. 


200. Remuneration and benefits [T4 or T4A]— (1) Every 
person who makes a payment described in subsection 153(1) of the 
Act (other than an annuity payment in respect of an interest in an 
annuity contract to which subsection 201(5) applies) shall make an 
information return in prescribed form in respect of the payment un- 
less an information return in respect of the payment has been made 
under sections 202, 214, 237 or 238. 

Related Provisions: ITA 162(7.01) — Penalty for late filing; Reg. 205 — Date 
return due; Reg. 205.1 — Electronic filing required if more than 500 [to be 50] returns; 


Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 210 — Return on 
demand by Minister. 
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History: Subsec. 200(1) amended to add reference to Reg. 237 and 238 by P.C. 2002- 
2169, s. 1, December 12, 2002, Canada Gazette, Part II, January 1, 2003, effective 
January 1, 2003. 


Subsec. 200(1) substituted by P.C. 1983-3586, s. 1, November 17, 1983, Canada Ga- 
zette, Part II, November 24, 1983. 

|.T. Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 

Forms: See at end of Reg. 200. 


(2) [Various payments — T4A] — Every person who makes a 
payment as or on account of, or who confers a benefit or allocates 
an amount that is, 


(a) a scholarship, fellowship or bursary, or a prize for achieve- 
ment in a field of endeavour ordinarily carried on by the recipi- 
ent thereof (other than a prize prescribed by section 7700), 


(b) a grant to enable the recipient thereof to carry on research or 
any similar work, 

(c) an amount that is required by paragraph 56(1)(r) of the Act to 
be included in computing a taxpayer’s income, 


(d) a benefit under regulations made under an Appropriation Act 
providing for a scheme of transitional assistance benefits to per- 
sons employed in the production of products to which the Can- 
ada-United States Agreement on Automotive Products, signed 
on January 16, 1965, applies, 


(e) a benefit described in section 5502, 


(f) an amount payable to a taxpayer on a periodic basis in re- 
spect of the loss of all or any part of his income from an office 
or employment, pursuant to 


(i) a sickness or accident insurance plan, 
(ii) a disability insurance plan, or 
(iii) an income maintenance insurance plan, 
to or under which his employer has made a contribution, 


(g) an amount or benefit the value of which is required by para- 
graph 6(1)(a), (e) or (h) or subsection 6(9) of the Act to be in- 
cluded in computing a taxpayer’s. income from an office or em- 
ployment, other than a payment referred to in subsection (1), 


(h) a benefit the amount of which is required by virtue of sub- 
section 15(5) of the Act to be included in computing a share- 
holder’s income, 


(i) a benefit deemed by subsection 15(9) of the Act to be a bene- 
fit conferred on a shareholder by a corporation, or 


(j) a payment out of a registered education savings plan, other 
than a refund of payments, 


shall make an information return in prescribed form in respect of 
such payment or benefit except where subsection (3) or (4) applies 
with respect to the payment or benefit. 

Related Provisions: ITA 162(7.01) — Penalty for late filing; Reg. 205 — Date 
return due; Reg. 205.1 — Electronic filing required if more than 500 [to be 50] returns, 
Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 

History: Para. 200(2)(j) added by P.C. 1998-2275, s. 3, December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable to 1998 et seq. 

Para. 200(2)(c) amended by P.C. 1998-2270, s. 6, December 16, 1998, Canada Ga- 
zette, Part II, January 6, 1999, applicable to 1998 et seq. 

Para. 200(2)(e) amended by P.C. 1995-1023, s. 2, June 23, 1995, Canada Gazette, Part 
II, July 12, 1995, applicable to benefits paid after October 1991. 

Para. 200(2)(a) amended by P.C. 1989-1923, s. 1, September 28, 1989, Canada Ga- 
zette, Part II, October 11, 1989, applicable to 1983 et seq. 

Paras. 200(2)(c), (e), (g) and (h) and all that portion of subsec. 200(2) following para. 
(i) substituted by P.C. 1983-3585, subsecs. 1(1) to (4), November 17, 1983, Canada 
Gazette, Part Il, November 24, 1983. 

All that portion of subsec. 200(2) preceding para. (a) and para. 200(2)(g) substituted by 
P.C. 1981-3209, s. 1, November 12, 1981, Canada Gazette, Part Il, November 25, 
1981, effective with respect to amounts allocated in respect of 1980 et seq. 


All those portions of subsec. 200(2) preceding para. (a) and following para. (i) substi- 
tuted, and para. (i) added by P.C. 1979-3327, s. 1, December 6, 1979, Canada Gazette, 
Part II, December 26, 1979, effective in respect of 1979 er seq. 

Para. 200(2)(g) substituted by P.C. 1978-3629, s. 1, November 30, 1978, Canada Ga- 
zette, Part Il, December 13, 1978, applicable to 1979 et seq. 
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Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-421R2: Benefits to individuals, corporations 
and shareholders from loans or debt. 


I.T.- Technical News: 11 (reporting of amounts paid out of an employee benefit 
plan). 


Forms: See at end of Reg. 200. 


(3) [Automobile benefits — T4] — Where a benefit is included 
in computing a taxpayer’s income from an office or employment 
pursuant to paragraph 6(1)(a) or (e) of the Act in respect of an auto- 
mobile made available to the taxpayer or to a person related to the 
taxpayer by a person related to the taxpayer’s employer, the em- 
ployer shall make an information return in prescribed form in re- 
spect of the benefit. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


History: Subsec. 200(3) added by P.C. 1983-3585, subsec. 1(5), November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


(4) [Automobile benefits — shareholder] — Where a benefit 
is included in computing the income of a shareholder of a corpora- 
tion by virtue of subsection 15(5) of the Act in respect of an auto- 
mobile made available to the shareholder or to a person related to 
the shareholder by a person related to the corporation, the corpora- 
tion shall make an information return in prescribed form in respect 
of the benefit. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


History: Subsec. 200(4) added by P.C. 1983-3585, subsec. 1(5), November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


(5) [Employee stock option deferral] — Where a particular 
qualifying person (within the meaning assigned by subsection 7(7) 
of the Act) has agreed to sell or issue a security (within the meaning 
assigned by that subsection) of the particular qualifying person (or 
of a qualifying person with which it does not deal at arm’s length) 
to a taxpayer who is an employee of the particular qualifying person 
(or of a qualifying person with which it does not deal at arm’s 
length) and the taxpayer has acquired the security under the agree- 
ment in circumstances to which subsection 7(8) of the Act applied, 
each of the particular qualifying person, the qualifying person of 
which the security is acquired and the qualifying person which is 
the taxpayer’s employer shall, for the particular taxation year in 
which the security is acquired, make an information return in the 
prescribed form in respect of the benefit from employment that the 
taxpayer would be deemed to have received in the particular taxa- 
tion year in respect of the acquisition of the security if the Act were 
read without reference to subsection 7(8) and, for this purpose, an 
information return made by one of the qualifying persons in respect 
of the taxpayer’s acquisition of the security is deemed to have been 
made by each of the qualifying persons. 


History: Subsec. 200(5) added by P.C. 2003-1497, s. 1, October 2, 2003, Canada Ga- 
zette, Part II, October 22, 2003, applicable to 2000 et seq. 


Definitions [Reg. 200]: “amount”, “annuity” — ITA 248(1); “arm’s length” —ITA 
251(1); “automobile” — ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “employed” — ITA 248(1); “employee”, “employer”, “employment”, “office”, 
“person”, “personal or living expenses”, “prescribed” — ITA 248(1); “qualifying per- 
son” —ITA 7(7); “refund of payments” —ITA 146.1(1); “registered education sav- 
ings plan” —ITA 146.1(1), 248(1); “related” — ITA 251(2)-(6); “shareholder” — 


ITA 248(1); “taxation year’ —ITA 249; “taxpayer” — ITA 248(1). 


Forms [Reg. 200]: RC4120: Employer’s guide: Filing the T4 slip and summary 
form; RC4157: Deducting income tax on pension and other income, and filing the T4A 
slip and summary form [guide]; T2 SCH 97: Additional information on non-resident 
corporations in Canada; T4: Statement of remuneration paid; T4 Segment; T4 Summ: 
Summary of remuneration paid; T4A: Statement of pension, retirement, annuity and 
other income; T4A Segment; T4A Summ: Summary of pension, retirement, annuity 
and other income; T4A-NR: Statement of fees (etc.) paid to non-residents for services 
rendered in Canada; T4A-RCA: Statement of distributions from an RCA; T4A-RCA 
Summ: Information return of distributions from an RCA; T737-RCA: Statement of 
contributions paid to a custodian of an RCA; T737-RCA Summ: Return of contribu- 
tions paid to a custodian of an RCA; T4001: Employers’ guide — payroll deductions 
and remittances [guide]. 
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201. Investment income [T5 or T4A] — (1) Every person who 
makes a payment to a resident of Canada as or on account of 


(a) a dividend or an amount deemed by the Act to be a dividend 
(other than a dividend deemed to have been paid to a person 
under any of subsections 84(1) to (4) of the Act where, pursuant 
to subsection 84(8) of the Act, those subsections do not apply to 
deem the dividend to have been received by the person), 


(b) interest (other than the portion of the interest to which any of 
subsections (4) to (4.2) applies) 


(i) on a fully registered bond or debenture, 
(ii) in respect of 

(A) money on loan to, 

(B) money on deposit with, or 

(C) property of any kind deposited or placed with, 
a corporation, association, organization or institution, 


(iii) in respect of an account with an investment dealer or 
broker, 


(iv) paid by an insurer in connection with an insurance policy 
or an annuity contract, or 


(v) On an amount owing in respect of compensation for pro- 
perty expropriated, 
(c) a royalty payment in respect of the use of a work or inven- 
tion or a right to take natural resources, 


(d) a payment referred to in subsection 16(1) of the Act that can 
reasonably be regarded as being in part a payment of interest or 
other payment of an income nature and in part a payment of a 
capital nature, where the payment is made by a corporation, as- 
sociation, organization or institution, 


(e) an amount paid from a person’s NISA Fund No. 2, or 


(f) an amount that is required by subsection 148.1(3) of the Act 
to be added in computing a person’s income for a taxation year 


shall make an information return in prescribed form in respect of 
the portion of such payment for which an information return has not 
previously been made under this section. 

Related Provisions: ITA 162(7.01) — Penalty for late filing; Reg. 205 — Date 
return due; Reg. 205.1 — Electronic filing required if more than 500 [to be 50] returns; 
Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 

History: The opening words of para. 201(1)(b) amended by P.C. 1996-1419, subsec. 
1(1), September 11, 1996, Canada Gazette, Part II, October 2, 1996, applicable to debt 
obligations issued after October 16, 1991. 

Para. 201(1)(f) added by P.C. 1996-765, s. 1, May 28, 1996, Canada Gazette, Part Il, 
June 12, 1996, applicable to payments made after 1995. 

Para. 201(1)(e) added by P.C. 1993-1939, s. 1, December 2, 1993, Canada Gazette, 
Part II, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 

All that portion of para. 201(1)(b) preceding subparagraph (i) and all that portion of 
subsec. 201(1) following para. (d) substituted by P.C. 1983-3586, subsecs. 2(1) and (2), 
November 17, 1983, Canada Gazette, Part 11, November 24, 1983. 

Para. 201(1)(a) substituted by P.C. 1983-3585, s. 2, November 17, 1983, Canada Ga- 
zette, Part Il, November 24, 1983. 

Subpara. 201(1)(b)(v) added by P.C. 1979-3327, s. 2, December 6, 1979, Canada Ga- 
zette, Part Il, December 26, 1979, effective in respect of 1980 et seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


Forms: RC4157: Deducting income tax on pension and other income, and filing the 
T4A slip and summary form [guide]; T1 Sched. 4; Statement of investment income: T3 
Sched. 8: Investment income, carrying charges, and gross-up amount of dividends re- 
tained by the trust; T4A: Statement of pension, retirement, annuity and other income; 
T4A Segment; T4A Summ: Summary of pension, retirement, annuity and other in- 
come, TS: Statement of investment income; TS Summ: Return of investment income: 
T619: Magnetic media transmittal; T4015: T5 guide — return of investment income; 
T4031: Computer specifications for data filed on Magnetic Media (T5, T5008, T4RSP, 
T4RIF, NR4, and T3) [guide]; T4126: How to file the TS return of investment income 
[guide]. 


(2) [Nominees and agents] — Every person who receives. as 
nominee or agent for a person resident in Canada a payment to 
which subsection (1) applies shall make an information return in 
prescribed form in respect of such payment. 


Income Tax Regulations 


emailed) to taxpayer. 
History: Subsec. 201(2) substituted by P.C. 1983-3586, subsec. 2(3), Canada Gazette, 


Part II, November 24, 1983. 
I.T. Technical News: 11 (U.S. spin-offs’ (divestitures) — dividends in kind). 


Forms: T5: Statement of investment income; T5 Summ: Return of investment income. 


(3) [Bearer coupons, etc.]— Where a person negotiates a 
bearer coupon, warrant or cheque representing interest or dividends 
referred to in subsection 234(1) of the Act for another person resi- 
dent in Canada and the name of the beneficial owner of the interest 
or dividends is not disclosed on an ownership certificate completed 
pursuant to that subsection, the person negotiating the coupon, war- 
rant or cheque, as the case may be, shall make an information return 
in prescribed form in respect of the payment received. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


(4) [Annual interest accrual] — A person or partnership that is 
indebted in a calendar year under a debt obligation in respect of 
which subsection 12(4) of the Act and paragraph (1)(b) apply with 
respect to a taxpayer shall make an information return in prescribed 
form in respect of the amount that would, if the year were a taxation 
year of the taxpayer, be included as interest in respect of the debt 
obligation in computing the taxpayer’s income for the year. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


History: Subsec. 201(4) amended by P.C. 1996-1419, subsec. 1(2), September 11, 
1996, Canada Gazette, Part Il, October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


Subsec. 201(4) substituted by P.C. 1991-172, s. 1, January 31, 1991, Canada Gazette, 
Part II, February 13, 1991, applicable with respect to investment contracts acquired or 
materially altered after 1989. 

Subsec. 201(4) substituted by P.C. 1986-842, s. 1, April .10,.1986, Canada Gazette, 
Part II, April 30, 1986, applicable to 1985 et seq. 


Subsec. 201(4) added by P.C. 1983-3586, subsec. 2(4), November 17, 1983, Canada 
Gazette, Part II, November 24, 1983. 


(4.1) [Indexed debt obligation] — A person or partnership that 
is indebted in a calendar year under an indexed debt obligation in 
respect of which paragraph (1)(b) applies shall, for each taxpayer 
who holds an interest in the debt obligation at any time in the year, 
make an information return in prescribed form in respect of the 
amount that would, if the year were a taxation year of the taxpayer, 
be included as interest in respect of the debt obligation in comput- 
ing the taxpayer’s income for the year. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


History: Subsec. 201(4.1) added by P.C. 1996-1419, subsec, 1(2), September 11, 
1996, Canada Gazette, Part II, October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


(4.2) [Nominee or agent — debt obligation] — Where, at any 
time in a calendar year, a person or partnership holds, as nominee or 
agent for a taxpayer resident in Canada, an interest in a debt obliga- 
tion referred to in paragraph (1)(b) that is 


(a) an obligation in respect of which subsection 12(4) of the Act 
applies with respect to the taxpayer, or 


(b) an indexed debt obligation, 


that person or partnership shall make an information return in pre- 
scribed form in respect of the amount that would, if the year were a 
taxation year of the taxpayer, be included as interest in respect of 
the debt obligation in computing the taxpayer’s income for the year. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent, (or one emailed) to taxpayer. 
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History: Subsec. 201(4.2) added by P.C. 1996-1419, ‘subsec. 1(2), ‘September iid 
1996, Canada Gazette, Part I, October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


(5) [Insurers] — Every insurer, within the meaning assigned by 


paragraph 148(10)(a) of the Act, who is a party to a life surance — 


policy in respect of which an amount is to be included in computing 
a taxpayer’s income under subsection 12.2(1) or (5) of the Act shall 
make an information return in prescribed form in respect of that 
amount. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 

History: Subsec. 201(5) amended by P.C. 2010-548, s. 1, April 29, 2010, Canada 
Gazette, Part I, May 12, 2010, applicable to contracts last acquired after 1989. 


Subsec. 201(5) substituted by P.C. 1991-172, s. 1, January 31, 1991, Canada Gazette, 
Part II, February 13, 1991, applicable with respect to life insurance policies acquired or 
materially altered after 1989. / 


Subsec. 201(5) added by P.C. 1983-3586, subsec. 2(4), November 17, 1983, Canada 
Gazette, Part II, November 24, 1983. : 


(6) [Debt obligation in bearer form] — Every person who 
makes a payment to, or acts as a nominee or agent for, an individual 
resident in Canada in respect of the disposition or redemption of a 
debt obligation in. bearer form. shall make an information return in 
prescribed form in respect of the transaction indicating the proceeds 
of disposition or the redemption amount and.such other information 
as may be required by the prescribed form. 

Related Provisions: Reg. 205 — Date return due; Reg: 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


Forms: RC257; Request for an information return program account (RZ); T4031: 
Computer specifications for data filed on Magnetic Media (T5, T5008, T4RSP, T4RIF, 
NR4, and T3) [guide]; T4091: T5008 guide — return of securities transactions; T5008: 
Statement of securities transactions; T5008 Segment; T5008 Summ: Return of securi- 
ties transactions. 


(7) [“Debt obligation in bearer form”] — For the purposes of 
subsection (6), “debt obligation in bearer form” means any debt ob- 
ligation in bearer form other than 


(a) a debt obligation that is redeemed for the amount for which 
the debt obligation was issued; 


(b) a debt obligation described in paragraph 7000(1)(b); and 
(c) a coupon, warrant or cheque referred to in subsection 207€1). 


History: Subsecs. 201(6) and (7) added by P.C. 1988-2452, October 31, 1988, Canada 
Gazette, Part Il, November 9, 1988, applicable after 1988. 


Definitions [Reg. 201]: “amount”, “annuity” — ITA 248(1);, “beneficial owner” — 
ITA 248(3); “calendar year” — Interpretation Act 37(1)(a); “Canada” — ITA 255, In- 
terpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “debt 
obligation in bearer form” — Reg. 201(7); “disposition”, “dividend”, “indexed debt ob- 
ligation”, “individual”, “insurance policy”, “insurer” — ITA 248(1); “life insurance 
policy” —ITA 138(12), 248(1); “person”, “prescribed”, “property” —ITA 248(1); 
“sesident in Canada”, “resident of Canada” — ITA 250; “taxation year” —ITA 249; 
“taxpayer” — ITA 248(1). 


202. Payments to non-residents [NR4] — (1) In addition to 
any other return required by the Act or these Regulations, every 
person resident in Canada shall make an information return in pre- 
scribed form in respect of any amount that the person pays or cred- 
its, or is deemed under Part I, XIII or XIII.2 of the Act to pay or 
credit, to a non-resident person as, on account or in lieu of payment 
of, or in satisfaction of, 


(a) a management or administration fee or charge, 
(b) interest, 
(c) income of or from an estate or trust, 


(d) rent, royalty or a similar payment referred to in paragraph 
212(1)(d) of the Act, including any payment described in any of 
subparagraphs 212(1)(d)(G) to (viii) of the Act, 

(e) a timber royalty as described in paragraph 212(1)(e) of the 
Act, 


(f) an assessable distribution, as defined in subsection 218.3(1) 
of the Act; 


Reg. 
S. 202(2)(j) 


(g) a dividend, including a patronage dividend as described in 
paragraph 212(1)(g) of the Act, or 


(h) a payment for a right in or to the use of 
(i) a motion picture film, or 
(ii) a film or.video tape for use in connection with television. 


Related Provisions: Reg. 202(1.1), (2) — Other payments to non-residents; Reg. 
202(6.1) — Deemed-resident trust deemed resident in Canada for purposes of Reg. 
202(1); Reg. 202(7), (8) — Date return due; Reg. 205.1 — Electronic filing required if 
more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer; Reg. 210 — Return on demand by Minister. 


History: The opening words of subsec. 202(1) amended, para. (f) added, and the por- 
tion after paragraph (h) repealed, by P.C. 2011-936, s, 2, September 22, 2011, Canada 
Gazette, Part II, October 12, 2011, applicable after February 18, 2011. 


Para. 202(1)(f) repealed by P.C. 2002-2169, s. 2, December 12, 2002, Canada Gazette, 
Part II, January 1, 2003, effective January 1, 2003. 


Para. 202(1)(i) revoked by P.C. 1988-390, s. 1, March 3, 1988, Canada Gazette, Part 
Il, March 16, 1988, applicable with respect to dividends paid after May 23, 1985, other 
than dividends declared on or before that date. 


Para. 202(1)(i) added by P.C. 1980-1366, s. 3, May 22, 1980, Canada Gazette, Part I, 
June 11, 1980, effective November 17, 1978. 


Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Segment; NR4 Summ: Return of amounts paid or credited to non-residents of Canada; 
NR4(OAS); Statement of OAS pension paid or credited to non-residents of Canada; T2 
SCH 19: Non-resident shareholder information; T1136: OAS return of income; T4031: 
Computer specifications for data filed on Magnetic Media (T5, T5008, T4RSP, T4RIF, 
NR4, and T3) [guide]: } 


(1.1) [Payment to non-resident actor — NR4] — Every per- 
son who pays or credits an amount, or provides a benefit to or on 
behalf of a person who is either a non-resident individual, who is an 
actor or that is a corporation related to such an individual, for the 
provision in Canada of acting services of the actor in a film or video 
production, shall, in addition to any other return required by the Act 
or these Regulations, make an information return in prescribed form 
in respect of such payment, credit or benefit. 


Related Provisions: ITA 215(5.1)—(5.2) — Withholding tax. 


History: Subsec. 202(1.1) added by: P:C. 2005-694, s. 1,;May 3, 2005, Canada Ga- 
zette, Part II, May 18, 2005, in force May 18, 2005. 


(2) [Various payments to non-residents] — Every person res- 
ident in Canada who pays or credits, or is deemed by Part I or Part 
XIII of the Act to pay or credit, to a non-resident person an amount 
as, on account or in lieu of payment of, or in satisfaction of, 


(a) a payment of a superannuation or pension benefit, 


(b) a payment of any allowance or benefit described in any of 
subparagraphs 56(1)(a)(ii) to (vi) of the Act, 


(c) a payment by a trustee under a registered supplementary un- 
employment benefit plan, 


(d) a payment out of or under a registered retirement savings 
plan or a plan referred to in subsection 146(12) of the Act as an 
amended plan, . 


(e) a payment under a deferred profit sharing plan or a plan re- 
ferred to in subsection 147(15) of the Act as a revoked plan, 


(f) a payment under an income-averaging annuity contract, any 
proceeds of the surrender, cancellation, redemption, sale or other 
disposition of an income-averaging annuity contract, or any 
amount deemed by subsection 61.1(1) ofthe Act to have been 
received by the non-resident person as proceeds of the disposi- 
tion of an income-averaging annuity contract, 


(g) an annuity payment not described in any other paragraph of 
this subsection or subsection (1), 


(h) a payment to’ which paragraph 212(1)(p) of the Act applies, 
(i) a. payment out of or under a registered retirement income 
fund, 


(j) a payment that is or that would be, if paragraph 212(1)(r) of 
the Act were read without reference to subparagraph 
212(1)(r)(ii), a payment described in that paragraph in respect of 
a registered education savings plan, 


1797 


im) 
c 
fe) 

= 

ao 
= 
ro) 
® 
oc 


Reg. 
S. 202(2)(k) 


(k) a grant under a program prescribed for the purposes of para- 
graph 212(1)(s) of the Act, 


(1) a payment described in paragraph 212(1)(j) of the Act in re- 
spect of a retirement compensation arrangement, or 


(m) a payment described in paragraph 212(1)(v) of the Act, 


shall, in addition to any other return required by the Act or these 
Regulations, make an information return in prescribed form in re- 
spect of such amount. 

Related Provisions: Reg. 202(6.1) — Deemed-resident trust deemed resident in 
Canada for purposes of Reg. 202(2); Reg. 202(7), (8)— Date return due; Reg. 
205.1 — Electronic filing required if more than 500 [to be 50] returns; Reg. 209 — 
Two copies to be sent (or one emailed) to taxpayer. 


History: Para. 202(2)(h) amended by 2009, c. 2, s. 83, applicable to 2009 et seq. 
Para. 202(2)(m) added by P.C. 1999-2212, s. 1, December 16, 1999, Canada Gazette, 
Part I, January 5, 2000, applicable to payments made or credited after 1999. 

Para. 202(2)(j) amended by P.C. 1998-2275, s. 4, December 16, 1998, Canada Gazette, 
Part I, January 6, 1999, applicable to 1998 et seq. 

Para. 202(2)(1) added by P.C. 1988-1476, July 21, 1988, Canada Gazette, Part II, Au- 
gust 3, 1988, applicable with respect to amounts paid or credited after March 27, 1987. 
Para. 202(2)(h) substituted by P.C. 1986-1103, s. 1, May 8, 1986, Canada Gazette, Part 
II, May 28, 1986, applicable to amounts paid after 1985. 

Paras. 202(2)(b) and (h) substituted by P.C. 1983-3585, s. 3, November 17, 1983, Can- 
ada Gazette, Part Il, November 24, 1983. 

Para. 202(2)(k) added by P.C. 1981-3209, s. 2, November 12, 1981, Canada Gazette, 
Part Il, November 25, 1981, effective in respect of grants paid or credited after 1980. 
Para. 202(2)(b) amended, para. 202(2)(j) added by P.C. 1980-1366, s. 4, May 22, 1980, 
Canada Gazette, Part II, June 11, 1980, effective March 1, 1979. 

Para. 202(2)(i) added by P.C. 1979-1725, June 21, 1979, Canada Gazette, Part II, July 
11, 1979, effective for the period commencing June 30, 1978. 


Forms: NR4: Statement of amounts paid or credited to non-residents of Canada; NR4 
Segment; NR4 Summ: Return of amounts paid or credited to non-residents of Canada; 
NR4A-RCA; Statement of amounts paid to non-residents of Canada to which para. 
212(1)G) applies. 


(2.1) [NISA Fund No. 2] — Every person resident in Canada who 
pays an amount to a non-resident person from a NISA Fund No. 2 
shall, in addition to any other return required by the Act or these 
Regulations, make an information return in prescribed form: in re- 
spect of the amount. 

Related Provisions: Reg. 202(7), (8) — Date return due; Reg. 205.1 — Electronic 
filing required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent 
(or one emailed) to taxpayer. 


History: Subsec. 202(2.1) added by P.C. 1993-1939, subsec. 2(1), December 2, 1993, 
Canada Gazette, Part Il, December 15, 1993, applicable after 1993 in respect of 
amounts paid after 1992. 


(3) [Nominee or agent] — Every person who is paid or credited 
with an amount referred to in subsection (1), (2) or (2.1) for or on 
behalf of a non-resident person shall make an information return in 
prescribed form in respect of the amount. 

Related Provisions: Reg. 202(7), (8) — Date return due; Reg. 205.1 — Electronic 


filing required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent 
(or one emailed) to taxpayer. 


History: Subsec. 202(3) amended by P.C. 1993-1939, subsec. 2(2), December 2, 1993, 
Canada Gazette, Part Il, December 15, 1993, applicable after 1993 in respect of 
amounts paid after 1992. 


(4) [Non-resident payer deemed resident in Canada] — A 
non-resident person who is deemed, under subsection 212(13) of 
the Act, to be a person resident in Canada for the purposes of sec- 
tion 212 of the Act shall be deemed, in the same circumstances, to 
be a person resident in Canada for the purposes of subsections (1) 
and (2). 


(5) [Partnership payer deemed resident in Canada] — A 
partnership that is deemed, under paragraph 212(13.1)(a) of the Act, 
to be a person resident in Canada for the purposes of Part XIII of 
the Act shall be deemed, in the same circumstances, to be a person 
resident in Canada for the purposes of subsections (1) and (2). 


(6) [Non-resident payer carrying on business in Can- 
ada] — A non-resident person who is deemed, under subsection 
212(13.2) of the Act, to be a person resident in Canada for the pur- 
poses of Part XIII of the Act shall be deemed, in the same circum- 
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stances, to be a person resident in Canada for the purposes of sub- 
sections ia and (2). 


oe. tats ia exemps amounts deidcfined in aoc at i) of the Reb. 


(7) [Filing deadline] — Subject to subsection (8), an information 
return required under this section shall be filed on or before March 
31 and shall be in respect of the preceding calendar year. 


Related Provisions: ITA 162(7.01) — Penalty for late filing, 


(8) [Filing deadline — trust or estate] — Where an amount re- 
ferred to in subsection (1) or (2) is income of or from an estate or 
trust, the information return required under this section in respect 
thereof shall be filed within 90 days from the end of the taxation 
year of the estate or trust in which the amount was paid or credited 
and shall be in respect of that taxation year. 

Definitions [Reg. 202]: “amount” — ITA 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “deferred profit sharing plan” —ITA 147(1), 248(1); 
“disposition”, “dividend” —ITA 248(1); “estate’—ITA 104(1), 248(1); “income- 
averaging annuity contract”, “individual”, “non-resident”, “person”, “prescribed” — 
ITA 248(1); “registered education savings plan” —ITA 146.1(1), 248(1); “registered 
home ownership savings plan” — ITA 248(1); “registered retirement income fund” — 
ITA 146.3(1), 248(1); “registered retirement savings plan” —ITA 146(1), 248(1); 
“registered supplementary unemployment benefit plan” —ITA 145(1), 248(1); “re- 
lated” —ITA 251(2)-(6); “resident” —ITA 250, Reg. 202(4), (5), (6); “retirement 
compensation arrangement”, “superannuation or pension benefit” — ITA 248(1); “tax 
ation year” —ITA 249; “trust” —ITA 104(1), 248(1), (3). 

Forms [Reg. 202]: NR4: Statement of amounts paid or credited to non-residents of 
Canada; NR4 Segment; NR4 Summ: Return of amounts paid or credited to non-re- 
sidents of Canada. 


203. [Repealed] 


History: S. 203 repealed by P.C. 2002-2169, s. 3, December 12, 2002, Canada Ga- 
zette, Part II, January 1, 2003, effective January 1, 2003. 


204. Estates and trusts — (1) [Trustee to file return] — 
Every person having the control of, or receiving income, gains or 
profits in a fiduciary capacity, or in a capacity analogous to a fidu- 
ciary capacity, shall make a return in prescribed form in respect 
thereof. 

Related Provisions: ITA 150(1)(c) — Trust tax return; Reg. 204.1 — Early disclo- 
sure requirement for publicly-traded trusts; Reg. 205.1 — Electronic filing required if 


more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one emailed) 
to taxpayer. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


Information Circulars: 78-5R3: Communal organizations; 78-14R4: Guidelines for 
trust companies and other persons responsible for filing T3GR, T3D, T3P, T3S, T3RI, 
and T3F returns. 


Forms: T3: Statement of trust income allocations and designations; T3ATH-IND: 
Amateur athlete trust income tax return; T3D: Deferred profit sharing plan or revoked 
plan information return and income tax return; T3F: Investments prescribed to be quali- 
fied information return, T3GR: Group income tax and information return for RRSP, 
RRIF, RESP, or RDSP trusts (and worksheets); T3P: Employees’ pension plan income 
tax return; T3RET: Trust income tax and information return; T3S: Supplementary un- 
employment benefit plan — income tax return; T4031: Computer specifications for 
data filed on Magnetic Media (TS, T5008, T4RSP, T4RIF, NR4, and T3) [guide]. 


(2) [Filing deadline] — The return required under this section 
shall be filed within 90 days from the end of the taxation year and 
shall be in respect of the taxation year. 
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Related Provisions: ITA 162(7.01) — Penalty for late filing. 
Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


(3) [Exceptions] — Subsection (1) does not require a trust to 
make a return for a taxation year at the end of which it is 


(a) governed by a deferred profit sharing plan or by a plan re- 
ferred to in subsection 147(15) of the Act as a revoked plan; 


(b) governed by an employees profit sharing plan; 

(c) a registered charity; 

(d) governed by an eligible funeral arrangement, 

(d.1) a cemetery care trust; 

(e) governed by a registered education savings plan; or 

(f) governed by a TFSA or by an arrangement that is deemed by 
paragraph 146.2(9)(a) of the Act to be a TFSA. 


Related Provisions: ITA 148.1 — Eligible funeral arrangements; ITA 149.1(14) — 
Charity information return; Reg. 201(1)(f) — Eligible funeral arrangement information 
return; Reg. 212 — EPSP information return. 


History: Para. 204(3)(f) added by 2009, c. 2, s. 84, applicable to 2009 et seq. 


Para: 204(3)(d.1) added by P.C. 1999-2212, s. 2, December 16, 1999, Canada Gazette, 
Part II, January 5, 2000, applicable to 1998 et seq. 


Para. 204(3)(e) added by P.C. 1998-2275, s. 5, December 16, 1998, Canada Gazette, 
Part II, January 6, 1999, applicable to 1998 et seq. 


The opening words of subsec. 204(3) amended, and para. 204(3)(d) added, by P.C. 
1996-765, s. 2, May 28, 1996, Canada Gazette, Part II, June 12, 1996, applicable to 
1993 et seq. 


Interpretation Bulletins: IT-531: Eligible funeral arrangements. 


Definitions [Reg. 204]: “deferred profit sharing plan” — ITA 147(1), 248(1); “em- 


ployees profit sharing plan” — ITA 144(1), 248(1); “person”, “prescribed”, “registered 
ITA 248(1); “taxation year” —ITA 249; “trust” —ITA 104(1), 


charity”, “TFSA” — 
248(1), (3): 


204.1 (1) Interpretation — The following definitions apply in this 
section. 


“public investment trust’’, at any time, means a public trust all or 
substantially all of the fair market value of the property of which is, 
at that time, attributable to the fair market value of property of the 
trust that is 


(a) units of public trusts; 


(b) partnership interests in public partnerships (as defined in 
subsection 229.1(1)); 


(c) shares of the capital stock of public corporations; or 
(d) any combination of properties referred to in paragraphs (a) to 


(c). 


“public trust”, at any time, means a mutual fund trust the units of 
which are, at that time, listed on a designated stock exchange in 
Canada. 


(2) Required information disclosure — A trust that is, at any 
time in a taxation year of the trust, a public trust shall, within the 
time required by subsection (3), 


(a) make public, in prescribed form, information in respect of 
the trust for the taxation year by posting that prescribed form, in 
a manner that is accessible to the general public, on the Internet 
website of CDS. Innovations Inc.; and 


(b) notify the Minister in writing as to when the posting of the 
prescribed form, as required by paragraph (a), has been made. 
Related Provisions: Reg. 229.1(2) — Parallel rule for public. partnerships. 


(3) Required disclosure time — The time required for a public 
trust to satisfy the requirements of subsection (2) in respect of the 
public trust for a taxation year of the public trust is 


(a) subject to paragraph (b), on or before the day that is 60 days 
after the end of the taxation year; and 


(b) where the public trust is, at any time in the taxation year, a 
public investment trust, on or before the day that is 67 days after 
the end of the calendar year in which the taxation year ends. 


Reg. 
S. 205.1 


History: S. 204.1 added by 2007, c. 35, s. 72, applicable to information in respect of 
taxation years that end after July 3, 2007. © 


Definitions [Reg. 204.1]: “calendar year” — Interpretation Act 37(1)(a); “Min- 
ister’ — ITA 248(1); “mutual fund trust” — ITA 132(6)-(7),132.2(3)(n), 248(1); “pre- 
scribed” — ITA 248(1); “property” — ITA 248(1); “public corporation” — ITA 89(1), 
248(1); “public investment trust”— Reg. 204.1(1); “public. partnership” — Reg. 
229.1(1); “public trust” — Reg. 204.1(1); “share” —ITA 248(1); “taxation year” — 
ITA 249; “trust” —ITA 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


205. Date returns to be filed — (1) All returns required under 
this Part shall be filed with the Minister without notice or demand 
and, unless otherwise specifically provided, on or before the last 
day of February in each year and shall be in respect of the preced- 
ing calendar year. 


Related Provisions: ITA 162(7.01) — Penalty for late filing; Reg. 202(7), (8), 
203(2), 204(2), 205(2) — Exceptions. 


(2) [Where business discontinued] — Where a person who is 
required to make a return under this Part discontinues his business 
or activity, the return shall be filed within 30 days of the day of the 
discontinuance of the business or activity and shall be in respect of 
any calendar year or a portion thereof prior to the discontinuance of 
the business or activity for which a return has not previously been 
filed. 


Definitions [Reg. 205]: “business” — ITA 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “Minister”, “person” — ITA 248(1). 


205.1 (1) Electronic filing [required] — A person who is re- 
quired. to make an information return under this Part, or who files 
an information return on behalf of a person who is required to make 
an information return under this Part, shall file the information re- 
turn with the Minister in an electronic format if more than 500 such 
returns are to be filed for the calendar year. 


Related Provisions: ITA 162(7.02) — Penalty for failure to file electronically; ITA 
244(22) — Electronic filing permitted. 


(2) For purposes of subsection 150.1(2.1) of the Act, a “prescribed 
corporation” is any corporation whose gross revenue exceeds $1 
million except 


(a) an insurance corporation as defined in subsection 248(1) of 
the Act; 


(b) a non-resident corporation; 


(c) a corporation reporting in functional currency as defined in 
subsection 261(1) of the Act; or 

(d) a corporation that is exempt under section 149 of the Act 
from tax payable. 


‘oposed ‘Amendment — Reg. 205. 1 — Mandatory — 
electronic filing where 50 slips or more | 


Federal Budget, Supplementary eile ae Jan. 27, FON: ®: Mandatory a 
of return by electronic transmission 


Q1) That, iy information returns that are pescio f for the purposes of this eis 


(b) where the taxpayer is oie! to file on a day one or more such information re- 
r of those inveigten returns, of a | be so foes 


Gs more ian 
continues, : 


ire > continues, not exceeding 100 days, ‘ond 
» more than 10, 000, $75 for each day during which the hie continues, not 


(22) That or Atennion returns that are prescribed toy the purposes of this paragraph 
| to be filed electronically after 2009, the Act be amended to provide that 
(other than a registered charity) or partnership who fails to file such an 


Regulations 


Reg. 
S. 205.1 


information return by way of electronic filing is liable to a penalty of, where the num- 
ber of those information returns of a particular type so required to be filed is 


(a) more than 50 but less than 251, $250; 

(b) more than 250 but less than 501, $500; : 

(c), more than 500 but less than 2,501, $1500; and» 
(d) more than 2500, $2, 500. 


Federal Budget, Supplementary PROM aon, Jan. 27, 2009: Mandatory Hee 
tronic Filing ‘ : 


Taxpayers are currently allowed to file their income tax iifolmation with thie CRA in 
electronic format if they meet certain criteria acceptable to the CRA. The CRA will 
increase efficiencies. in the EIEIO of its programs by requiring such electronic 
filing in certain circumstances. 


[Mandatory electronic filing of certain. corporate - tax ia een ip ITA 
150,1(2.1) — ed.] 


Second, the number of any particular type of income tax information return that can be 
filed by a taxpayer before the taxpayer is, under an existing income tax provision [Reg. 
205.1(1) — ed.], required to file those information returns electronically, will be te- 
duced to 50 from 500, This measure will most often apply in practice in respect of T4 
information returns for employment income. [This change does not appear in the No- 
tice of Ways and Means Motion, above because it will amend, the Regulations; the 
NWMM describes only changes to the Act — ed.] : r 


This measure will apply in respect of information returns required to be filed after 
2009. 


Penalties 


In addition to the new electronic. filing requirements described above, Budget. 2009 
proposes to introduce’a penalty for filing a corporate income tax return in an incorrect 
format, and to reduce the penalties applicable for late filed or incorrectly filed informa- 
tion returns... 


[Penalty for POLP RRA OHS that do not file electronically — enacted in ITA 162(7.2) — 
ed. 


Penalty for Filing Information Returns Late or in an Incorrect Format 


There is an existing penalty [ITA 162(7) — ed.] that has general application to taxpay- 
ers who fail to comply with any duties and obligations imposed under the Income Tax 
Act, including those who fail to file information returns as and when required. This 
penalty is calculated as the greater of $100 per failure and $25. times the number of 
days, not exceeding 100, during which the failure continues. This penalty can be exces- 
sive in cases where a large number of similar returns are required to be filed, but are 
filed late. Under the cufrent rules, for example, an employer who filed 500 T4 informa- 
tion returns one day late would be liable to a penalty of $50,000. 


This penalty will be reduced, so that taxpayers who fail to file electronically under the 
electronic information return requirements, or who file information returns late, are not 
unduly penalized. The penalties will be calculated based on the number of any particu- 
lar type of information return that is filed in the incorrect format or that is filed late. 


For information returns that are filed in the incorrect format, the penalty is proposed to 
be set at the following amounts: 


* $250 — where’ the taxpayer is required to file more than 50 but less than 251 
returns; 


* $500 — where the taxpayer is required to file more than 250 but less than 501 
returns; 


* $1,500 — where the taxpayer is required to file more than 500 but less than 2,501 
returns; and 


* $2,500 — where the taxpayer is required to file more than 2,500 returns. 


For information returns that are filed late, the penalty is proposed to be set at the 
greater of $100 and the following amounts: 


* $10 per day — where the taxpayer is required to file less than 51 returns; 


* $15 per day — where the taxpayer is required to file more than 50 but less than 
501 returns; 


¢ $25 per day — where the taxpayer is required to file more than 500 but less than 
2,501. returns; : 


* $50 per day — where the taxpayer is ree to file more “ia 2,500 but less than 
10,001 returns; and - i 


* $75 per day — where the taxpayer is required to file more than 10,000 returns. 


The penalty for late-filed information returns will be limited to 100 days, meaning that 
it will be capped at between $1,000 and $7,500 (depending on the number of returns 
that are required to be filed). 


These penalties [enacted in ITA 162(7.01), (7.02) — ed.] will ele to information re- 
turns required to be filed after 2009. 


Income Tax Regulations 


ee Amendment — Reg. 205. . hes new tobe — 
we 


an. information return on » behalt a a Person who is Teq 
make a 


rene - contained in the transmission. . 


Related Provisions: ITA rca 2) lind hor not filing ssi where — 
required. os 


(3) For the purposes of i ocieae 162(7) to 8) of the v4 fail 
ure to make a transmission as required by subsections (1) and (2) — 
is deemed to be failure to file an information return as Sande whe 

required by the Act or these Regulations. " 


Application: The May 2, 2005 draft regulations (pre-published in Canada abbey 4 
Part I, May 7, 2005), s. 1, will amend s. 205.1 to read'as above, applicable to 2001 et 
seq. [this will need to be amended and renumbered to eiiadicc new 205, 1. g 
above, passed in 2011 — ed.] : : 


Regulatory Impact Analysis Sislanent: Section 205.1 was added to the bs 
come Tax Regulations (the Regulations) in 1999, Until 2001, as a transitional mea-._. 
sure, the Canada Revenue Agency (CRA) did not issue penalties for the failure to : 
comply with this new requirement. In 2001, taxpayers were notified that the penalties _ 
provided for in subsection 162(7) of the Income Tax Act (the Act) would be “ene . 
for the failure to file these large returns electronically. ; 3 


At that time, and for the first time, CRA officials realized that a strict aerere : 
of the provisions of section 205.1, taken with the penalty provisions of subsection — 
162(7) of the Act, would result in the imposition of minimum penalties of $5,000 per — 
day, to a maximum of $1.25 million, for the failure a taxpayer to file iene 

electronically, ae 


ne 


Owing to the obvious excess of this penalty, the CRA limited the piste to a ae 
day, to a maximum of $2,500, by characterizing the transmission itself as one infor- 
mation return and applying the provisions of subsection 162(7) against that return.” 
This penalty reduction was made using the authority of the Minister to waive all or. 
part of a penalty, as set out in subsection 220(3.1) of the Act. ale 


This amendment to section 205.1 will make it clear in law that the “failure” that will 
attract a penalty is the failure to file the “package” of returns electronically, it is not 
the failure to file each of the individual information returns included in ae package. 


Alternatives 
No alternative was considered to these amendments. 


This is the only manner in which the Regulations can be amended to address the 
unintended consequence of the failure to comply with section 205.1. ; 


Benefits and costs . 
There are no costs of these amendments to taxpayers, tax practitioners or the CCRA. 


Taxpayers will benetit, as this amendment clarifies the original intent of the CRA ; 
with respect to a failure to comply with section 205.1. Taxpayers will also benefit 
since the “reduced penalty” will no longer be subject to the discretionary application ~ 
of a Ministerial waiver. Vhs Cale : 


Consultation 


Officials of the Department of Finance were consulted on this Ainestaent 


Contact: Mr. Grant Wilkinson, Legislative Policy Directorate, Place, de Ville, Tower 
A, 22nd floor, 320 Queen Street, Ottawa, Ontario K1A,0L5, (613) 957-2079 Sai 
phone), grant.wilkinson @ccra-adre.ge.ca (electronic mail). 


History: S. 205.1 renumbered as subsec. 205.1(1) and subsec. 205.1(2) added ad PG. 
2011-1531, s. 1, December 8, 2011, Canada Gazette, Part 11, December 21, 2011, ef- 
fective for taxation years ending after 2009. 


S. 205.1 added by P.C. 1998-2273 s. 1, December 16, 1998, Canada Gazette, Part Il, 
January 6, 1999, applicable in respect of returns required to be filed for the 1999 and 
subsequent calendar years. 


Definitions [Reg. 205.1]: “calendar year” — Interpretation Act 37(1)(a); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “gross revenue”, “insurance corpora- 
tion”, “Minister”, “non-resident”, “person”, “prescribed” — ITA 248(1). 


206. Legal representatives and others — (1) Where a person, 
who is required to make a return under this Part, has died, such 
return shall be filed by his legal representative within 90 days of the 
date of death and shall be in respect of any,calendar year or a por- 
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tion thereof prior to the date of death for which a:return has not 
previously been filed. 


(2) [Trustee in bankruptcy, etc.] — Every trustee in bank- 
ruptcy, assignee, liquidator, curator, receiver, trustee or committee 
and every agent or other person administering, managing, winding- 
up, controlling or otherwise dealing with the property, business, es- 
tate or income of a person who has not filed a return as required by 
this Part shall file such return. 


Definitions [Reg. 206]: “calendar year” — Interpretation Act 37(1)(a); “legal repre- 
sentative”, ‘person’, “property” — ITA 248(1). 


207. Ownership certificates — (1) An ownership. certificate 
completed pursuant to section 234 of the Act shall be delivered to 
the debtor or encashing agent at the time the coupon, warrant or 
cheque referred to in that section is negotiated. 


(2) The debtor or encashing agent to whom an ownership certificate 
has been delivered pursuant to subsection (1) shall forward it ‘to the 
Minister on or before the 15th day of the month following the 
month the coupon, warrant or cheque, as the case may be, was 
negotiated. 


(3) The operation of section 234 of the Act is extended to a bearer 
coupon or warrant negotiated by or on behalf of a non-resident per- 
son who is subject to tax under Part XIII of the Act in respect of 
such a coupon or warrant. 

Forms: T600, T600B; Ownership certificate; NR601: Non-resident ownership certifi- 
cate (withholding tax); NR602: Non-resident ownership certificate (no withholding 
tax). 

Definitions [Reg. 207]: “Minister” —ITA 248(1); “month” — Interpretation Act 
35(1); “non-resident”, “person” — ITA 248(1). 


208. [Repealed] 


History: S. 208 repealed by P.C. 2010-548, s. 2, April 29, 2010, Canada Gazette, Part 
II, May 12, 2010, in force on May 12, 2010. 


All that portion of s. 208 preceding pata. (a) substituted by P.C. 1983-3585, s. 4, .No- 
vember 17, 1983, Canada Gazette; Part Il, November 24, 1983, effective from Novem- 
ber 13, 1981. 


209. Distribution of taxpayers’ portions of returns — (1) A 
person who is required by section 200, 201, 202, 204; 212, 214, 
215, 217 or 218, subsection 223(2) or section 228, 229, 230, 232, 
233 or 234 to make an information return shall forward to each tax- 
payer to whom the return relates two copies of the portion of the 
return that relates to that taxpayer. 


History: Subsec. 209(1) amended by P.C. 2010-548, s. 3, April.29, 2010, Canada 
Gazette, Part II, May 12, 2010, in force on May 12, 2010. 


Subsec. 209(1) amended by 2009, c. 2, s. 85, applicable. to 2009 et seq. 


Subsec. 209(1) amended by P.C. 1993-1939, s. 3, December 2, 1993, Canada Gazette, 
Part I, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 


Subsec. 209(1) amended by P.C. 1992-1567, s. 1, July 16, 1992, Canada Gazette, Part 
II, August 12, 1992, applicable to 1991 er seq. 


Subsec. 209(1) amended by P.C. 1989-2156, s. 1, October 26, 1989, Canada Gazette, 
Part II, November 8, 1989. 


Subsec. 209(1) substituted by P.C. 1987-1681, s. 1, August 14, 1987, Canada Gazette, 
Part II, September 2, 1987, effective after December 18, 1986. 


Subsec. 209(1) substituted by P.C. 1985-374, s. 1, February 7, 1985, Canada Gazette, 
Part Il, February 20, 1985. 


(2) The copies referred to in subsection (1) shall be sent to the tax- 
payer at his last known address or delivered to him in person, on or 
before the date the return is required to be filed with the Minister. 


(3) A person may send.a document, .as required under subsection 
(1), in an electronic format if the person has received the express 
consent of the taxpayer, and in that case, the person shall send a 
single copy to the taxpayer, on or before the date on which the re- 
turn referred to in subsection (1) is to be filed with the Minister. 


History: Subsec. 209(3) added by P.C. 2002-2169, s. 4, December 12, 2002, Canada 
Gazette, Part Il; January 1, 2003, effective January 1, 2003. 


Reg. 
S. 213 


(4) In subsection (3), “express consent” means consent given in 
writing or in an electronic format. 

History: Subsec. 209(4) added by P.C. 2002-2169, s. 4, December 12, 2002, Canada 
Gazette, Part II, January 1, 2003, effective January 1, 2003. 

Definitions [Reg. 209]: “express consent” — Reg. 209(4); “Minister”, “person”, 
“taxpayer” — ITA 248(1). 

Information Circulars: 72-22R9: Registered’ retirement savings plans, paras. 33-40. 


210. Tax deduction information — Every person who makes a 
payment described in section 153 of the Act, or who pays or credits, 
or is deemed by any of Part I, XII and XIII.2 of the Act to have 
paid or credited, an amount described in that section, Part XIII or 
XIIL.2 of the Act, shall, on demand by registered letter from the 
Minister, make an information return in prescribed form containing 
the information required in the return and shall file the return with 
the Minister within such reasonable time as is stipulated in the reg- 
istered letter. 


History: S. 210 amended by P.C. 2011-936, s. 3, September 22, 2011, Canada Ga- 
zette, Part II, October 12, 2011, applicable after February 18, 2011. 


Definitions [Reg. 210]: “amount”, “Minister”, “person”, “prescribed” —ITA 
248(1). 


211. Accrued bond interest — (1) Every financial company 
making a payment in respect of accrued interest by virtue of re- 
demption, assignment or other transfer of a bond, debenture or simi- 
lar security (other than an income bond, an income debenture or an 
investment contract in respect of which subsection 201(4) applies), 
shall make an information return in prescribed form. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns. 


History: Subsec. 211(1) substituted by P.C. 1991-172, s. 2, January 31, 1991, Canada 
Gazette, Part II, February 13, 1991, applicable with respect to investment contracts 
acquired or materially altered after 1989. 


(2) The return referred to in subsection (1) shall be forwarded to the 
Minister on or before the 15th day of the month following the 
month in which the payment referred to in subsection (1) is made. 


(3) For the purposes of this section, a financial company includes. a 
bank, an investment dealer, a stockbroker, a trust company and an 
insurance. company. 


(4) The provisions of subsection (1) do not apply to a payment 
made by one financial company to another financial company. 


Definitions [Reg. 211]: “bank” — ITA 248(1), Interpretation Act 35(1); “financial 
company” — Reg. 211(3); “income bond”, “Minister” — ITA 248(1); “month” — In- 
terpretation Act 35(1); “prescribed” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


Forms: T600, T600B: Ownership certificate. 


212. Employees profit sharing plans — (1) Every trustee of an 
employees profit sharing plan shall make an information return in 
prescribed form. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


(2) Notwithstanding subsection (1), the return required under this 
section may be filed by the employer instead of ‘by the trustee. 


Related Provisions: Reg. 205 — Date return due. 


Definitions [Reg. 212]: “employees profit sharing plan’ —ITA 144(1), 248(1); 
“employer”, “prescribed” —ITA 248(1). 


Forms: T4PS: Statement of employee profit-sharing plan allocations and payments; 
T4PS Segment; T4PS Summ: Employee profit-sharing plan payments and allocations. 


213. [Repealed] 
3 "Proposed Addition — Reg. 213. 


13. Pooled registered pension plans — An administrator 
f a PRPP must file with the Minister an information return for. 


Ye 


before May 1 of the following calendar year. 
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History: S. 213 repealed by P.C. 2010-548, s. 4, April 29, 2010, Canada Gazette, Part 


II, May 12, 2010, applicable to 2009 et seq. 


214. Registered retirement savings plans — (1) Every  per- 
son who pays any of the following amounts shall make an informa- 
tion return in prescribed form: 


(a) [pending] an amount that is required by subsection 146(8) of 
the Act to be included in computing the income of a taxpayer for 
a taxation year; 


(b) [pending] an amount that is an eligible amount, within the 
meaning of subsection 146.01(1) of the Act; or 


(c) an amount that is an eligible amount, within the meaning of 
subsection 146.02(1) of the Act. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


History: Subsec. 214(1) amended by P.C, 2002-2169, subsec. 5(1), December 12, 
2002, Canada Gazette, Part II, January 1, 2003, effective on the day on which ITA 
146.01(8) is repealed (as proposed in draft legislation of Dec. 20, 2002, re-issued July 
18, 2005). Para. 214(1)(b) is applicable to payments made in 2002 er seg., and para. 
214(1)(c) to payments made in 1999 et seq. 


Forms: See at end of Reg. 214. 


(2) If, in a taxation year, subsection 146(7), (9) or (10) of the Act 
or, in relation to a non-qualified investment, subsection 207.04(1) 
or (4) of the Act applies in respect of a trust governed by a regis- 
tered retirement savings plan, the trustee of the plan shall make an 
information return in prescribed form. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


History: Subsec. 214(2) amended by 2011, c. 24, s. 76, applicable in respect of invest- 
ments acquired after March 22, 2011. 
Forms: See at end of Reg. 214. 


(3) Where, in respect of an amended plan referred to in subsection 
146(12) of the Act, an amount is required to be included in comput- 
ing the income of a taxpayer for a taxation year, the issuer of the 
plan shall make an information return in prescribed form. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


History: Subsec. 214(3) substituted by P.C. 1983-3835, s. 5, November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


Forms: See at end of Reg. 214. 


(4) Where subsection 146(8.8) of the Act deems an amount to be 
received by an annuitant as a benefit out of or under a registered 
retirement savings plan and such amount is required by subsection 
146(8) of the Act to be included in computing the income of that 
annuitant for a taxation year, the issuer of the plan shall make an 
information return in prescribed form. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


History: Subsec. 214(4) substituted by P.C. 1983-3585, s. 5, November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


Subsec. 214(4) added by P.C. 1980-1735, s. 3, June 26, 1980, Canada Gazette, Part Il, 
July 9, 1980, effective June 30, 1978. 


Forms: See at end of Reg. 214. 


Income Tax Regulations 


(5) If a payment or transfer of property to which paragraph 
146(16)(b) of the Act applies is made from a plan, the issuer of the 
plan shall make an information return in prescribed form in respect 
of the payment or transfer. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 
History: Subsec. 214(5) amended by P.C. 2005-1508, s. 1, August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after 2002. 

Subsec. 214(5) amended by P.C. 2002-2169, subsec. 5(2), December 12, 2002, Canada 
Gazette, Part II, January 1, 2003, effective January 1, 2003. 

Subsec. 214(5) amended by P.C. 2001-957, subsec. 2(1), May 31, 2001, Canada Ga- 
zette, Part II, June 20, 2001, applicable to 2001 er seq., except that if a taxpayer and a 
person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 

Subsec. 214(5) substituted by P.C. 1991-2540, s. 3, December 16, 1991, Canada Ga- 
zette, Part II, January 15, 1992, applicable in respect of transfers and payments made 
after 1987. 


Subsec. 214(5) added by P.C. 1983-3585, s. 5, November 17, 1983, Canada Gazette, 
Part II, November 24, 1983, applicable with respect to transfers and payments made on 
and after November 24, 1983. 


Forms: See at end of Reg. 214. 


(6) Where an amount may be deducted under subsection 146(8.92) 
of the Act in computing the income of a deceased annuitant under a 
registered retirement savings plan, the issuer of the plan shall make 
an information return in prescribed form in respect of the amount. 
History: Subsec. 214(6) added by 2009, c. 2, s. 86, applicable after 2008. 


Former subsec. 214(6) repealed by P.C. 2002-2169, subsec. 5(3), December.12, 2002, 
Canada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


Former subsec. 214(6) added by P.C. 1983-3585, s. 5, November 17, 1983, Canada 
Gazette, Part II, November 24, 1983. 


(7) In this section, “annuitant” and “issuer” have the meanings as- 
signed by subsection 146(1) of the Act. 

History: Subsec. 214(7) amended by P.C. 2002-2169, subsec. 5(4), December 12, 
2002, Canada Gazette, Part II, January 1, 2003, effective January 1, 2003. 

The definition “spouse” in subsec. 214(7) repealed by P.C. 2001-957, subsec. 2(2), 
May 31, 2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., ex- 
cept that if a taxpayer and a person have jointly elected pursuant to s. 144 of the Mod- 
ernization of Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 
1999 or 2000 taxation year, the amendment applies to the taxpayer and the person in 
respect of the applicable taxation year et seq. 


Subsec. 214(7) substituted by P.C. 1991-2540, s. 3, December 16, 1991, Canada Ga- 
zette, Part II, January 15, 1992, applicable in respect of transfers and payments made 
after 1987. 


Subsec, 214(7) added by P.C. 1983-3585, s. 5, November 17, 1983, Canada Gazette, 
Part Il, November 24, 1983. 

Definitions [Reg. 214]: “amount” — ITA 248(1); “annuitant” —ITA 146(1), Reg. 
214(7); “common-law partner” — ITA 248(1); “individual” — ITA 248(1); “issuer” — 
ITA 146(1), Reg. 214(7); “person”, “prescribed” — ITA 248(1); “registered retirement 
savings plan” — ITA 146(1), 248(1); “spouse” —ITA 146(1.1), Reg. 214(7); “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 
Forms [Reg. 214]: T4RSP: Statement of registered retirement savings plan income; 
T4RSP Summ: Return of registered retirement savings plan income; T4031: Computer 
specifications for data filed on Magnetic Media (T5, T5008, T4RSP, T4RIF, NR4, and 
T3) [guide]; T4079: T4RSP and T4RIF guide. 


214.1 [RRSP contributions — annual return] — (1) The is- 
suer of a registered retirement savings plan shall make an informa- 
tion return in prescribed form in respect of the amounts that have 
been paid by the annuitant, or by the spouse or common-law partner 
of the annuitant, under the plan in a contribution year 


(a) as consideration for any contract referred to in paragraph (a) 
of the definition “retirement savings plan” in subsection 146(1) 
of the Act to pay a retirement income; or 


(b) as a contribution or deposit referred to in paragraph (b) of 
that definition for the purpose stated in that paragraph, 


(2) For greater certainty and for the purposes of subsection’ (1), 
amounts that have been paid do not include amounts that have been 
paid or transferred under the plan in accordance with subsection 


1802 


Part IJ — Information Returns 


146(16) of the Act, or those that have been transferred under the 
plan in accordance with any of subsections 146(21), 146.3(14), 
147(19) or 147.3(1), (4) or (5) to (7) of the Act. 


(3) The return shall be filed with the Minister on or before the Ist 
day of May of the year in which the contribution year ends and 
shall be in respect of the contribution year. 


(4) The following definitions apply in this section. 


“contribution year” means the period beginning on 61st day of 
one year and ending on the 60th day of the following year. 


‘“4ssuer” has the same meaning as in subsection 146(1) of the Act, 
with any modifications that the circumstances require. 


Related Provisions [Reg. 214.1]: ITA146(21.1) — Contribution to Saskatchewan 
Pension Plan deemed to be RRSP premium for purposes of Reg. 214.1 (after 2010). 

History: S. 2141.1 added by P.C. 2005-694, s. 2, May 3, 2005, Canada Gazette, Part 
II, May 18, 2005, applicable to payments or transfers received after March 1, 2004, by 
the issuers of registered retirement saving plans. 

Definitions [Reg. 214.1]: “amount” — ITA 248(1); “contribution year”, “issuer” — 
Reg. 214.1(3); “Minister”, “prescribed” — ITA 248(1); “registered retirement savings 
plan” — ITA 146(1), 248(1). 


215. Registered retirement income funds — (1) In this sec- 
tion, “annuitant” and “carrier” have the meanings assigned by sub- 
section 146.3(1) of the Act. 


History: Subsec. 215(1) amended by P.C. 2002-2169, subsec. 6(1), December 12, 
2002, Canada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


(2) Every carrier of a registered retirement income fund who pays 
out of or under it an amount any portion of which is required under 
subsection 146.3(5) of the Act to be included in computing the in- 
come of a taxpayer shall make an information return in prescribed 
form in respect of the amount. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 


Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 
Summary; T4031: Computer specifications for data filed on Magnetic Media (TS, 
T5008, T4RSP, T4RIF, NR4, and T3) [guide]; T4079: T4RSP and T4RIF guide. 


(3) If subsection 146.3(4), (7) or (10) of the Act or, in relation to a 
non-qualified investment, subsection 207.04(1) or (4) of the Act ap- 
plies in respect of any transaction or event with respect to property 
of a registered retirement income fund, the carrier of the fund shall 
make an information return in prescribed form in respect of the 
transaction or event. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 


required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 

History: Subsec. 215(3) amended by 2011, c. 24, s. 77, applicable in respect of invest- 
ments acquired after March 22, 2011. 


Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 
Summary; T4031: Computer specifications for data filed on Magnetic Media (T5, 
T5008, T4RSP, T4RIF, NR4, and T3) [guide]; T4079: T4RSP and T4RIF guide. 


(4) Where an amount is deemed under subsection 146.3(6) or (12) 
of the Act to be received by an annuitant out of or under a regis- 
tered retirement income fund, the carrier of the fund shall make an 
information return in prescribed form in respect of the amount. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. , 

Forms: T4RIF: Statement of income from a registered retirement income fund; T4RIF 


Summary; T4031: Computer specifications for data filed on Magnetic Media (TS, 
T5008, T4RSP, T4RIF, NR4, and T3) [guide]; T4079: T4RSP and T4RIF guide. 


(5) If a transfer of an amount to which subsection 146.3(14) of the 
Act applies is made from a fund, the carrier of the fund shall make 
an information return in prescribed form in respect of the transfer. 
Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 

History: Subsec. 215(5) amended by P.C. 2005-1508, s. 2, August 31, 2005, Canada 
Gazette, Part Il, September 21, 2005, applicable after 2003. 


Reg. 
S. 218(2) 


Subsec. 215(5) added by P.C. 2002-2169, subsec. 6(2), December 12, 2002, Canada 
Gazette, Part Il, January 1, 2003, applicable to transfers made in 2002 ef seq. 


(6) Where an amount may be deducted under subsection 146.3(6.3) 
of the Act in computing the income of a deceased annuitant under a 
registered retirement income fund, the carrier of the fund shall 
make an information return in prescribed form in respect of the 
amount. 


History: Subsec. 215(6) added by 2009, c. 2, s. 87, applicable after 2008. 


History [Reg. 215]: S. 215 added by P.C. 1984-3917, December 6, 1984, Canada 
Gazette, Part II, December 26, 1984. 


Former s. 215 repealed by P.C. 1984-3789, s. 1, November 29, 1984, Canada Gazette, 
Part II, December 12, 1984. 

Definitions [Reg. 215]: “amount” — ITA 248(1); “annuitant” —ITA 146.3(1), Reg. 
215(1); “carrier? —ITA 146.3(1), Reg. 215(1); “prescribed”, “property” —ITA 
248(1); “registered retirement income fund” —ITA 146.3(1), 248(1); “taxpayer” — 
ITA 248(1). 


216. [Repealed] 


History: S.216 repealed by 2011, c. 24, s. 78, applicable to fiscal periods of registered 
Canadian amateur athletic associations that begin after December 31, 2011. 


Subsec. 216(1) substituted by P.C. 1986-2590, s. 2, November 20, 1986, Canada Ga- 
zette, Part Il, December 10, 1986, applicable to 1984 et seq. 


217. Disposition of interest in annuities and life insurance 
policies — (1) In this section, 


“disposition” has the meaning assigned by subsection 148(9) of the 
Act and includes anything deemed to be a disposition of a life insur- 
ance policy under subsection 148(2) of the Act; 


‘énsurer’” has the meaning assigned by paragraph 148(10)(a) of the 
Act; 


“life insurance policy” — [Repealed] 


(2) Where by reason of a disposition of an interest in a life insur- 
ance policy an amount is required, pursuant to paragraph 56(1)@) of 
the Act, to be included in computing the income of a taxpayer and 
the insurer that is the issuer of the policy is a party to, or is notified 
in writing of, the disposition, the insurer shall make an information 
return in prescribed form in respect of the amount. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 

History: The definition “life insurance policy” in subsec. 217(1) repealed by P.C. 
2011-936, s. 4, September 22, 2011, Canada Gazette, Part II, October 12, 2011, appli- 
cable after February 18, 2011. 


The definitions “disposition” and “life insurance policy” in subsec. 217(1) amended by 
P.C. 2002-2169, s. 7, December 12, 2002, Canada Gazette, Part I, January 1, 2003, 
effective January 1, 2003. 

S. 217 substituted by P.C. 1984-3917, December 6, 1984, Canada Gazette, Part II, 
December 26, 1984. 

S. 217 substituted by P.C. 1978-1585, May 11, 1978, Canada Gazette, Part II, May 24, 
1978. 

Definitions [Reg. 217]: “amount” — ITA 248(1); “disposition” —ITA 248(1), Reg. 
217(1); “insurer” —ITA 148(10)(a), Reg. 217(1); “life insurance policy’, “pre- 
scribed”, “taxpayer” —ITA 248(1); “writing” — Interpretation Act 35(1). 

Forms: T5: Statement of investment income; T5 Summ: Return of investment income. 


218. Patronage payments — (1) Every person who, within the 
meaning of section 135 of the Act, makes payments to residents of 
Canada pursuant to an allocation in proportion to patronage. shall 
make an information return in prescribed form in respect of pay- 
ments so made. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


(2) Every person who receives a payment referred to in subsection 
(1) as nominee or agent for another person resident in Canada shall 
make an information return in prescribed form in respect of the pay- 
ment so received. 

Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 209 — Two copies to be sent (or one 
emailed) to taxpayer. 
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Definitions [Reg. 218]: “Canada” —ITA 255, Interpretation Act 35(1); “person”, 
“prescribed” — ITA 248(1); “resident”, “resident in Canada” —ITA 250. 


Forms [Reg. 218]: RC4157: Deducting income tax on pension and other income, and 


filing the T4A slip and summary form [guide]; T4A: Statement of pension, retirement, — 


annuity and other income; T4A Segment; T4A Summ: Summary of pension, retire- 
ment, annuity and other income. bs 


219. [Repealed] 


History: S. 219 repealed by P.C. 2002-2169, s. 8, December 12, 2002, Canada Ga- 
zette, Part II, January 1, 2003, effective January 1, 2003. 


220. Cash bonus payments on Canada Savings Bonds — 
(1) Every person authorized to redeem Canada Savings Bonds (in 
this section referred to as the “redemption agent”) who pays an 
amount in respect of a Canada Savings Bond as a cash bonus that 


the Government of Canada has undertaken to pay (other than any — 


amount of interest, bonus or principal agreed to be paid at the time 
of the issue of the bond under the terms of the bond) shall make an 
information return in prescribed form in respect of such payment. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns. 


(2) Every redemption agent required by subsection (1) to make an 
information return shall 
(a) issue to the payee, at the time the cash bonus is paid, two 
copies of the portion of the return relating to him; and 
(b) file the return with the Minister on or before the 15th day of 
the month following the month in which the cash bonus was 
paid. 
Definitions [Reg. 220]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 


tion Act 35(1); “Minister’ —ITA 248(1); “month” — Interpretation Act 35(1); “per- 
son”, “prescribed” — ITA 248(1); “redemption agent” — Reg. 220(1). 


221. Qualified investments — (1) In this section, “reporting 
person” means 


(a) a mutual fund corporation; 

(b) an investment corporation; 

(c) a mutual fund trust; 

(d) [Repealed] 

(e) [Repealed] 

(f) a trust that would be a mutual fund trust if Part XLVIII were 
read without reference to paragraph 4801(b); or 

(g) [Repealed] 


(h) a small business investment trust (within the meaning as- 
signed by subsection 5103(1)). 


(i) [Repealed] 


(2) Where in any taxation year a reporting person (other than a reg- 
istered investment) claims that a share of its capital stock issued by 
it, or an interest as a beneficiary under it, is a qualified investment 
under section 146, 146.1, 146.3, 204, 205 or 207.01 of the Act, the 
reporting person shall, in respect of the year and within 90 days 
after the end of the year, make an information return in prescribed 
form. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns. 


(3) [Repealed] 
History: Subsec. 221(1) amended by P.C. 2010-548, s. 6, April 29, 2010, Canada 
Gazette, Part II, May 12, 2010, in force on May 12, 2010. 


Subsec. 221(2) amended to substitute “204, 205 or 207.01” for “204 or 205”, by 2009, 
c. 2, s. 88, applicable to 2009 er seq. 


Subsec. 221(2) amended to add reference to ITA 204 by 2007, c. 35, s. 125, applicable 
to 2008 et seq. 


The heading to s. 221 amended by deleting “and foreign property”, paras. 221(d), (e), 
(g), (i) and subsec. (3) repealed, by P.C. 2005-1508, ss. 3, 4, August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, deemed to have come into force June 29, 2005. 


Subsec. 221(2) amended to add reference to ITA 146.1 by P.C. 2001-1106, s. 1, June 
14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 1999 et seq. 


Income Tax Regulations 


S. 221 amended by P.C. 2000-183, s. 1, February 17, 2000, Canada Gazette, Part Il, 
March 1, 2000, applicable to taxation years beginning after 1995. ibiq 
Paras. 221(a) and (b) substituted by P.C. 1985-374, February 7, 1985, s. 2, Canada 
Gazette, Part II, February 20, 1985, applicable to taxation years commencing after 
1983. 

Definitions [Reg. 221]: “business” — ITA 248(1); “investment corporation” aA 
130(3), 248(1); “mutual fund corporation” —ITA 131(8), 248(1); “mutual fund 
trust” —ITA 132(6)-(7), 132.2(3)(n), 248(1); “person”, “prescribed” — ITA 248(1); 
“registered investment” —ITA 204.4(1), 248(1); “reporting person” — Reg. 221(1); 
“share” — ITA 248(1); “taxation year” — ITA 249; “trust” — ITA 104(1), 248(1), (3). 


Information Circulars: 78-14R4: Guidelines for trust companies and other persons 
responsible for filing T3GR, T3D, T3P, T3S, T3RI, and T3F returns. 


Forms: T3F: Investments prescribed to be qualified information return. 


222. [Repealed] 


History: S. 222 repealed by P.C. 2000-183, s. 1, February 17, 2000, Canada Gazette, 
Part II, March 1, 2000, applicable to taxation years beginning after 1995. 


223. TFSAs — (1) An issuer of a TFSA shall make an information 
return for each calendar year in prescribed form in respect of the 
TFSA. 


(2) An issuer of a TFSA who makes a payment of an amount that is 
required because of paragraph 146.2(9)(b) of the Act to be included 
in computing the income of a taxpayer for a taxation year shall 
make an information return in prescribed form. 


Related Provisions: Reg. 209— Two copies to be sent (or one emailed). to 
taxpayer. 


(3) An issuer of a TESA that governs a trust shall notify the holder 
of the TFSA in prescribed form and manner before March of a cal- 
endar year if, at any time during the preceding calendar year, 


(a) the trust acquires or disposes of property that is a non-quali- 
fied investment for the trust; or 


(b) property held by the trust becomes or ceases to be a non- 
qualified investment for the trust. 


History: S. 223 and its heading replaced by 2009, c. 2, s. 89, applicable to 2009 et seq, 


Former subsecs. 223(1), (3) substituted by P.C. 1986-1103, subsec. 2(1), (2), May 8, 
1986, Canada Gazette, Part Il, May 28, 1986. 


Former subsec. 223(3.1) added by the said P.C. 1986-1103, subsec. 2(2). 


Former definitions “beneficiary” and “depositary” substituted and “registered home 
ownership savings plan” added by the said P.C. 1986-1103, subsec. 2(3). 


Former subsecs. 223(1), (2) and (3) substituted by P.C. 1983-3585, subsec. 6(1), No- 
vember 17, 1983, Canada Gazette, Part Il, November 24, 1983. 


Former subsec. 223(5) added by the said P.C. 1983-3585, subsec. 6(2). 

Definitions [Reg. 223]: “amount” — ITA 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “holder”, “issuer” —ITA 146.2(1); “prescribed”, “property” — ITA 
248(1); “taxation year” —ITA 249; “TFSA”, “taxpayer” —ITA 248(1); “trust” — 
ITA 104(1), 248(1), (3). 


224. Canadian home insulation program and Canada oil 
substitution program — Where an amount has been paid to a 
person pursuant to a program prescribed for the purposes of para- 
graph 12(1)(u), 56(1)(s) and 212(1)(s) of the Act, the payor shall 


(a) make an information return in prescribed form in respect of 
such payment; and 


(b) forward to the person at his latest known address on or 
before the date the return is required to be filed with the Minister 
two copies of the portion of the return relating to that person. 


Related Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns. 


History: The heading preceding s. 224 and all that portion of s. 224 preceding para. (a) 
substituted by P.C. 1981-3209, s. 4, November 12, 1981, Canada Gazette, Part Il, No- 
vember 25, 1981, effective in respect of 1981 et seg. except that with respect to the 
references to para, 212(1)(s) of the Act effective in respect of grants paid or credited 
after 1980. 


S. 224 added by P.C. 1978-1139, s. 1, April 13, 1978, Canada Gazette, Part II, April 
26, 1978, applicable to the 1977 and subsequent taxation years, except that any infor- 
mation return that is required to be filed pursuant to this section before the coming into 
force of this Order, may be filed at any time before or within one month after the 
coming into force of this Order. 
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Definitions [Reg. 224]: 
248(1). 


“amount”; “Minister”, “person”, “prescribed” — ITA 


225. Certified films and video tapes — (1) Where principal 
photography or taping of a film: or tape (within the meanings as- 
signed by ‘subsection 1100(21)) has*occurred during ‘a year or has 
been completed within 60 days after the end of the year, the pro- 
ducer of the film or tape or production company that produced the 
film or tape, or an.agent of the producer. or BiG HON company, 
shall 


- (a) make an information return in prescribed form in. respect of 
any person who owns.an interest in the film or tape at the end of 
the year; and 


(b) forward to the person referred to in paragraph (a) at his latest 
known address. on. or before the date the. return is required to. be 
filed with the Minister two copies of the portion of the return 
relating to that person. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns. 


(2) The return required under this section shall be filed on or before 
March 31 and shall be in respect of the preceding calendar year. 


History: S. 225 added by..P.C. 1982-279, January 28, 1982, Canada Gazette, Part Il, 
February 10, 1982, effective in respect of 1981 et seq. 


Definitions [Reg. 225]: ‘calendar: year” — Interpretation: Act 37(1)(a); “film or 
tape” — Reg. 1100(21); “Minister”, “person”, “prescribed” — ITA 248(1). 


Forms: T1-CP Summ: Sereey of certified’ productions. 


226. Scientific research texk credits — (1) In this section, 


“administrator” has the meaning assigned by paragraph 47.1(1)(a) 
of the Act; 


“designated security” means a security issued or granted by a cor- 
poration in respect of which the corporation has designated an 
amount. pursuant,to, subsection 194(4).of the Act; 


“first purchaser” in relation to a designated security, means the 
first person (other than a trader or dealer in securities) to be the 
registered holder of the designated security; 


“security”? means 
(a) a share of the capital stock of a corporation, 
(b) a debt obligation issued by a corporation, or . 


(c) a right granted: by a corporation under-a scientific research 
financing contract; 


“trader or dealer in securities” has the meaning assigned by para- 
gtaph 47.1(1)()) of the Act. 


(2) Each corporation that has designated an amount under subsec- 
tion 194(4) of the Act in respect of a security issued or granted by it 
shall make an information return in prescribed form in respect of 
each such security. 


(3) Each trader or dealer in securities who has acquired and dis- 
posed of a designated security during the course of the primary dis- 
tribution thereof pursuant to a public offering shall make an infor- 
mation return in prescribed form in respect of each such designated 
security. 


(4) Each bank, credit union and trust company, that, as agent, ac- 
quired a designated security for the first_ purchaser thereof shall 
make an information return in prescribed form in:respect of each 
such designated security. 


(5) Each trader or dealer in securities who, as administrator of an 
indexed security investment plan, acquired a designated security for 
the first purchaser thereof shall make an information return in pre- 
scribed form in respect of each such designated security. 


Reg. 
S. 228 


(6) Notwithstanding subsection 205(1), any return required to be 
made 


(a) under subsection (2), in respect of a security issued by a cor- 
poration before March 1, 1984, 


(b) under subsection (3);'in respect of a designated security dis- 
posed of as described in subsection (3) before March 1, 1984, or 


(c) under subsection (4). or (5), in respect of a designated secur- 
ity acquired as described in subsection (4) or (5), as the case 
may be, before March 1, 1984, 


shall be filed on or before March 31, 1984. 


Definitions [Reg. 226]: ‘administrator’ —ITA  47.1(1)(a), Reg... 226(1); 
“amount”. — ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “des- 
ignated security” — Reg. 226(1); “disposed” — ITA 248(1)“disposition”; “first pur- 
chaser” — Reg. 226(1); “prescribed” — ITA 248(1); “security”, “trader or dealer in se- 
curities” — Reg. 226(1); “trust” —ITA 104(1), 248(1), (3). ' 


227. Share purchase tax credits — (1) In this section, 


“administrator” has the meaning assigned by paragraph 47.1(1)(a) 
of the Act; 


“designated share” means a share of the capital stock of a corpora- 
tion in respect of which the corporation has designated an amount 
pursuant to subsection 192(4) of the Act; 


“first purchaser”, in relation to a designated share, means the first 
person (other than a trader or dealer in securities) to be the regis- 
tered holder of the share; 


“trader or dealer in securities” has the meaning assigned by para- 
graph 47.1(1)() of the Act. 


(2) Each corporation that has designated an amount under subsec- 
tion 192(4) of the Act in respect of a share issued by it shall make 
an information return in Bees form in respect of each such 
share. 


(3) Each trader or dealer in securities who has acquired and dis- 
posed of a designated share during the course of the primary distri- 
bution thereof pursuant to a public offering shall make an informa- 
tion return in prescribed form:in respect of each such designated 
share. 


(4) Each bank, credit union and trust company that, as agent, ac- 
quired a designated share for the first purchaser thereof shall make 
an information return in prescribed form in respect of each such 
designated share. 


(5) Each trader or dealer in securities who, as administrator of an 
indexed security investment plan, acquired a designated share for 
the first purchaser thereof shall make an information return in pre- 
scribed form in respect of each such designated share. 


Definitions [Reg.. 227]: ‘administrator’? —ITA '47.1(1)(a), “Reg: 227(1); 
“amount” — ITA 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “des- 
ignated share” — Reg. 227(1); “disposed” —ITA 248(1)“disposition”; “first pur- 
chaser” — Reg. 227(1); “indexed security investment plan” —ITA 47.1 [repealed]; 
“prescribed” — ITA 248(1); “share” — ITA 248(1); “trader or dealer in, securities’? — 
Reg. 227(1); “trust” — ITA’ 104(1), 248(1), (3). 


History: Ss. 226 and 227 added by P.C. 1985-374, February 7, 1985, s, 3, Canada 
Gazette, Part Il, February 20, 1985, applicable to shares and debts issued, rights 
granted and acquisitions and dispositions occurring after 1982. 


228. Resource flow-through shares — (1) Each. corporation 
that has renounced an amount under subsection 66(12.6), (12.601), 
(12.62) or (12.64) of the Act to a person shall make an information 
return in prescribed form in respect of the amount renounced. 


(2) The return required under subsection (1) shall be filed with the 
Minister together with the prescribed form required to be filed 
under subsection 66(12.7) of the Act in respect of the amount 
renounced. 


Related Provisions [Reg. 228]: Reg. 209-——Two copies to be sent (or one 
emailed) to taxpayer. 
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History: Subsec. 228(1) amended by P.C. 1996-494, s. 1, April 16, 1996, Canada 
Gazette, Part II, May 1, 1996, applicable after December 2, 1992. 


S. 228 added by P.C. 1987-1681, s. 2, August 14, 1987, Canada Gazette, Part II, Sep- 
tember 2, 1987, effective after December 18, 1986. 

Definitions [Reg. 228]: “amount” — ITA 248(1); “corporation” — ITA 248(1), Jn- 
terpretation Act 35(1); “Minister”, “person”, “prescribed” — ITA 248(1). 

Forms: T2 SCH 12: Resource-related deductions; T101: Statement of resource ex- 
pense; T101A: Claim for renouncing CEEs and CDEs; T101B: Adjustments to CEEs 
and CDEs previously renonounced; T101C: Part XII.6 tax return; T101D: Summary of 
assistance; T1229: Statement of resource expenses and depletion allowance; T5013A: 
Statement of partnership income for tax shelters and renounced resource expenses. 


229. Partnership return — (1) Every member of a partnership 
that carries on a business in Canada, or that is a Canadian partner- 
ship or a SIFT partnership, at any time in a fiscal period of the part- 
nership shall make for that period an information return in pre- 
scribed form containing the following information: 


pid ae Amendment —_ ~ Reg. 229(1) opening words. - 


229. Partnership return — (1) Every member, ofa partnership 
that carries on a business in Canada at any time in a fiscal period 
of the partnership (other than a member that is, because of subsec- 
tion 115.2(2) of the Act, not considered to be carrying on business 
in Canada at that time), or of a partnership that is at any time in a 
fiscal period of the partnership, a Canadian partnership or a SIFT 
partnership, shall make for that period an information return in 
prescribed form containing the following information: 
Application: The October 31, 2011 draft legislation, s. 60, will amend the opening 


words of subsec. 229(1) to read as above, i to fiscal A apes that end after 
200} 


Technical Notes: Sobeecion 229(1) re requires = thet every member of a betbenibee 
that carries on a business in Canada must file a partnership return. The subsection is 
amended to exclude from the filing requirement a member of a partnership where, 
because of subsection 115.2(2) of the Act, the member is considered not to be carry- 
ing on business in Canada. 


Letter from Dept. of Finance, April 28, 2008: See under ITA 115.2(5). 


(a) the income or loss of the partnership for the fiscal period; 


(b) the name, address and, in the case of an individual, the social 
insurance number of each member of the partnership who is en- 
titled to a share referred to in paragraph (c) or (d) for the fiscal 
period; 

(c) the share of each member of the income or loss of the part- 
nership for the fiscal. period; 


(d) the share of each member for the fiscal period of each deduc- 
tion, credit or other amount in respect of the partnership that is 
relevant in determining the member’s income, taxable income, 
tax payable or other amount under the Act; 


(e) the prescribed information contained in the form prescribed 
for the purposes of subsection 37(1) of the Act, where the part- 
nership has made an expenditure in respect of scientific research 
and experimental development in the fiscal period; and 


(f) such other information as may be required by the prescribed 
form. 


Related Provisions: ITA 96(1) — Taxation of partnership income; ITA 152(1.4) — 
Determination by CRA of income or loss of partnership; ITA 197(4) — Part IX.1 re- 
turn required for publicly traded partnership’s distributions, ITA 233.1(3) — Informa- 
tion return for partnership re non-arm’s length transactions with non-residents; ITA 
233.3 — Requirement to file information return re foreign property; ITA 248(1)SIFT 
partnership balance-due day” — Information return due date is balance-due day; Reg. 
205.1 — Electronic filing required if more than 500 [to be 50] returns; Reg. 209 — 
Two copies to be sent (or one emailed) to taxpayer; Reg. 229(2) — Only one partner 
need file; Reg. 229.1 — Early disclosure requirement for publicly-traded partnerships; 
Reg. 236 — Partners to provide information. 


Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips; 89-5R: Partnership information return. 


I.T. Technical News: 38 (filing requirements for T5013). 


Forms: RC257: Request for an information return program account (RZ); T1229: 
Statement of resource expenses and depletion allowance; T4068: Guide for the partner- 
ship information return; T4068-1: 2007 Supplement to the 2006 T4068 — Guide for 
the T5013 partnership information return; T5011: Application for a partnership’s filer 
identification number; T5013: Statement of partnership income; T5013 Summ: Partner- 
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ship information return; T5013 SCH 1: Partnership’s net income (loss) for income tax 
purposes; T5013 SCH 2: Charitable donations, gifts, and political contributions; T5013 
SCH 6: Summary of dispositions of capital property; T5013 SCH 8: Partnership’s CCA 
schedule; T5013 SCH 10: Calculation of deduction for cumulative eligible capital of a 
partnership; T5013 SCH 12: Resource-related deductions; T5013 SCH 19: Non-resi- 
dent member information; T5013 SCH 25: Investment in foreign affiliates; T5013 SCH 
50: Reconciliation of partner’s capital account; T5013 SCH 52: Summary information 
for partnerships that allocated renounced resource expenses to their members; T5013 
SCH 100: Partnership’s balance sheet information; T5013 SCH 125: Partnership’s in- 
come statement information; T5013 SCH 141: Partnership’s financial statement notes 
checklist; T5013A: Statement of partnership income for tax shelters and renounced re- 
source expenses; T5015: Reconciliation of partner’s capital account. 


(2) For the purposes of subsection (1), an information return made 
by any member of a partnership shall be deemed to have been made 
by each member of the partnership. 


(3) Every person who holds an interest in a partnership as nominee 
or agent for another person shall make an information return in pre- 
scribed form in respect of that interest. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer. 


(4) [Revoked] 


(5) Subject to subsection (6), a return required by this section shall 
be filed with the Minister without notice or demand 


(a) in the case of a fiscal period of a partnership all the members 
of which are corporations throughout the fiscal period, within 
five months after the end of the fiscal period; 


(b) in the case of a fiscal period of a partnership all the members 
of which are individuals throughout the fiscal period, on or 
before the last day of March in the calendar year immediately 
following the calendar year in which the fiscal period ended or 
with which the fiscal period ended coincidentally; and 


(c) in the case of any other fiscal period of a partnership, on or 
before the earlier of 


(i) the day that is five months after the end of the fiscal pe- 
riod, and 


(ii) the last day of March in the calendar year immediately 
following the calendar year in which the fiscal period ended 
or with which the fiscal period ended coincidentally. 

Forms: See under Reg. 229(1). 


(6) Where a partnership discontinues its business or activity, the re- 
turn required under this section shall be filed, in respect of any fis- 
cal period or portion thereof prior to the discontinuance of the busi- 
ness or activity for which a return has not previously been filed 
under this section, on or before the earlier of 


(a) the day that is 90 days after the discontinuance of the busi- 
ness or activity, and 


(b) the day the return is required to be filed under subsection (5). 


History: The opening words of s. 229 amended to substitute “Canadian partnership or 
a SIFT partnership” for “Canadian partnership” by 2007, c. 29, s. 30, deemed to have 
come into force on October 31, 2006. 


Subsec, 229(4) revoked by P.C. 1993-1691, August 26, 1993, Canada Gazette, Part Il, 
September 8, 1993. 
S. 229 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, Part Il, No- 
vember 8, 1989, subsecs. (1) to (5) applicable 
(a) in the case of a fiscal period of a partnership all the members of which are 
corporations throughout the fiscal period, in respect of fiscal periods ending after 
August 31, 1989, and 
(b) in any other case, in respect of fiscal periods ending after December 31, 1988, 


except that a return that is required by subsection 229(5) to be filed at any time before 
March 31, 1990 may be filed on or before that date. 

Subsec. (6) is applicable in respect of the discontinuance of the business or activity of a 
partnership occurring after December 31, 1989. 

Selected Cases [Reg. 229]: Katepwa Park Golf Partnership vy. R., [2000] 3 C.T.C. 
2043 (TCC) (Provision sufficiently unclear to make delay mandatory). 

Definitions [Reg. 229]: “amount”, “business” —ITA 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpretation Act 35(1); “carries on 
a business in Canada” —ITA 253; “corporation” —ITA 248(1), Interpretation Act 
35(1); “fiscal period” —ITA 249.1; “individual”, “Minister” —ITA 248(1); 
“month” — Interpretation Act 35(1); “person”, “‘prescribed’’, “scientific research and 
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experimental development’, “share” ITA :248(1); “SIFT partnership” — ITA 
197(1),-(8), 248(1); “taxable income” —ITA 248(1). 


229.1 (1) Definitions — The definitions in this subsection apply 
in this section. 


“public investment partnership’, at any time, means a public 
partnership all or substantially all of the fair market value of the 
property of which is, at that time, attributable to the fair market 
value of property of the partnership that is 


(a) units of public trusts (as defined in subsection 204.1(1)); 
(b) partnership interests in public partnerships; 

(c) shares of the capital stock of public corporations; or 

(d) any combination of properties referred to in paragraphs (a) to 


(c). 


“public partnership”, at any time, means a partnership the partner- 
ship interests in which are, at that time, listed on a designated stock 
exchange i in Canada if, at that time, the partnership carries on a bus- 
iness in Canada or is a Canadian partnership. 


(2) Required information disclosure — Every member of a 
partnership that is, at any time in a fiscal period of the partnership, a 
public partnership shall, within the time required by subsection (3), 


(a) make public, in prescribed form, information in respect of 
the public partnership for the fiscal period by posting the pre- 
scribed form, in a manner that‘is accessible to the general public, 
on the Internet. website of CDS Innovations Inc.; and 


(b) notify the Minister in writing as to when the posting of the 
prescribed form, as required by paragraph (a), has been made. 


Related Provisions: Reg. 204.1(2) — Parallel rule for public _ trusts; . Reg. 
229.1(4) — Any one partner can fulfill obligation. 


(3) Required disclosure time — The time required for the 
members of a public partnership to satisfy the requirements of sub- 
section (2) in respect of the public partnership for a fiscal period of 
the public partnership is 


(a) subject to paragraph (b), on or before the day that is the ear- 
lier of 


(i) 60 days after the end of the calendar year in which the 
fiscal period ends, and 


(ii) four months after the end of the fiscal period; and 


(b) where the public partnership is, at any time in the fiscal pe- 
riod, a public investment partnership, on or before the day that is 
67 days after the end of the calendar year in which the fiscal 
period ends. 


(4) Obligation fulfilled by one partner deemed fulfilled by 
all — Every member of a partnership that is required to satisfy the 
requirements of subsection (2) in respect of the partnership for a 
fiscal period of the partnership will be deemed to have satisfied 
those requirements if a particular member of the partnership, who 
has authority to act for the partnership, has satisfied those require- 
ments. in respect of the partnership for the fiscal. period. 

Related Provisions: ITA 96(3)— Parallel rule for partnership elections and 
agreements. 

History: S. 229.1 added by 2007, c. 35, s. 73, applicable to information in respect of 
fiscal periods that end after July 3, 2007. 


Definitions [Reg. 229.1]: “business” — ITA 248(1); “calendar year” — Interpreta- 
tion Act 37(1)(a); “Canada’— ITA 255, Interpretation Act 35(1); “Canadian partner- 
ship” —ITA 102(1), 248(1); “fiscal period” — ITA 249(2)(b), 249.1; “Minister” — 
ITA 248(1); “prescribed” —ITA 248(1); “property” —ITA 248(1); “public corpora- 
tion” —ITA 89(1), 248(1); “public investment partnership”, “public partnership” — 
Reg. 229.1(1); “public trust” — Reg. 204.1(1); “share” — ITA 248(1); “trust” —ITA 
104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


230. Security transactions — (1) In this section, 


“publicly traded” means, with respect to any security, 
(a) a security that is listed or posted for trading on a stock ex- 
change, commodity exchange, futures exchange or any other ex- 
change, or 


Reg. 
S. 230(5) 


(b) a security in respect of the sale and distribution of which a 
prospectus, registration statement or similar document has been 
filed with a public authority; 


“sale” includes the granting of an option and a short sale; 


“security” means 
(a) a publicly traded share of the capital stock of a corporation, 
(b) a publicly traded debt obligation, 
(c) a debt obligation of or guaranteed by 
(i) the Government of Canada, 
(ii) the, government of a province or an agent thereof, 
(iii) a municipality in Canada, | 
(iv) a municipal or public body performing a function of gov- 
ernment in Canada, or 


(v) the government of a foreign country or of a political sub- 
division of a foreign country ora local authority of such a 
government, 


(d) a publicly traded interest in a trust, 
(e) a publicly traded interest in a partnership, 
(f) an option or contract in respect of any property described in 
any, of paragraphs (a) to (e), or 
(g) a publicly traded option or contract in respect of any. pro- 
perty including any commodity, financial futures, foreign cur- 
rency or precious metal or in respect of any index relating to any 
property; 

“trader or dealer in securities” means 


(a) a person who is registered or licensed. under the laws of a 
province to trade.in securities, or 


(b) a person who in the ordinary course of business makes sales 
of securities as agent on behalf.of others. 


(2) [Information return on trading — T5008] — Every trader 
or dealer in securities who, ina calendar year, purchases a security 
as principal or sells a security as agent for any vendor shall make an 
information return for the year in prescribed form in respect of the 
purchase or sale. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 


50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 
230(7) — Exceptions. 


Forms: RC257: Request: for an information return program. ‘account (RZ); T5008: 
Statement of securities ‘transactions; T5008:'Summ: Return of securities transactions. 


(3) [Information return.on redeeming securities] — Every 
person (other than an individual who is not a trust) who in a calen- 
dar year redeems, acquires or cancels in any manner whatever any 
securities issued by that person shall make an information return for 
the year in prescribed form in respect of each such transaction, 
other than a transaction to which section 51, 51.1, 86 (af there is no 
considération receivable other than new shares) or 87 or subsection 
98(3) or (6) of the Act applies. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 


50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 
230(4). — Application. 


(4) [Application of subsec. (3)] — Subsection (3) applies to 
(a) Her Majesty in right of Canada or a province; 


(b) a municipal or public body performing a function of govern- 
ment in Canada; and 


(c) an agent of a person referred to in paragraph (a) or (b). 


(5) [Gold and silver] — Every person who, in the ordinary course 
of a business of buying and selling precious metals-in the form of 
certificates, bullion or coins, makes a payment in a calendar year to 
another person in respect of a sale by that other person of any such 
property shall make an information return for that year in prescribed 
form in respect of each such sale. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Rég. 209 — Two copies to be!sent (or one emailed) to taxpayer. 


1807 


i) 
< 
e) 
< 
BA 
3 
D 
® 
oc 


Reg. 
S. 230(6) 


(6) [Nominee or agent] — Every person who, while acting as 
nominee or agent for another person in respect of a sale or other 
transaction to which subsection (2), (3) or (5) applies, receives the 
proceeds of the sale or other transaction shall, where the transaction 
is carried out in the name of the nominee or agent, make an infor- 
mation return in prescribed form in respect of the sale or other 
transaction, 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 


50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 
230(7) — Exceptions. 


(7) [Exceptions] — This section does not apply in respect of 


(a).a purchase of a security by a trader or dealer in securities 
from another trader or dealer in securities other than a non-resi- 
dent trader or dealer in securities; 


(b) a sale of currencies or precious metals in the form of jewel- 
lery, works of art or numismatic coins; 


(c) a sale of precious metals by a person who, in the ordinary 
course of business, produces or sells precious metals in bulk or 
in commercial quantities; 


(d) a sale of securities by a trader or dealer in securities on be- 
half of a person who is exempt from tax under Part I of the Act; 
or 


(e) a redemption by the issuer or an agent of the issuer of a debt 
obligation where ° 


(i) the debt obligation was issued for its principal amount, 


(ii) the redemption satisfies all of the issuer’s obligations in 
respect of the debt obligation, 


(iii) each person with an interest in the debt obligation is en- 
titled in respect thereof to a proportion of all payments of 
principal equal to the proportion to which the person is enti- 
tled of all payments other than principal, and 


(iv) an information return is required under another section 

of this Part to be made as a result of the redemption in re- 

spect of each person with an interest in the debt obligation. 
Related Provisions: Reg. 205 — Date return due. 


History: Subsec. 230(3) amended by P.C. 2002-2169, s. 9, December 12, 2002, Can- 
ada Gazette, Part Il, January 1, 2003, effective January 1, 2003. 


S. 230 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, Part Il, No- 
vember 8, 1989, applicable in respect of purchases, sales, redemptions, acquisitions or 
cancellations of securities occurring after December 31, 1990. 


Definitions [Reg. 230]: “business” — ITA 248(1); 
Act 37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “foreign currency” — ITA 248(1); “Her Majesty” — 
Interpretation Act 35(1); “individual”, “non-resident” — ITA 248(1); “person”, “pre- 
scribed”, “principal amount”, “property” — ITA 248(1); “province” — Interpretation 
Act 35(1); “publicly traded”, “sale”, “security” — Reg. 230(1); “share” — ITA 248(1); 
“trader or dealer in securities” — Reg. 230(1); “trust” —ITA 104(1), 248(1), (3). 


“calendar year” — Interpretation 


231. [Repealed] 


History [Reg. 231]: S. 231 repealed by P.C. 2011-936, s. 5, September 22, 2011, 
Canada Gazette, Part Il, October 12, 2011, applicable after February 18, 2003. 
Subsecs. 231(2) and (3) repealed by P.C. 2002-2169, s. 10, December 12, 2002, Can- 
ada Gazette, Part I, January 1, 2003, effective January 1, 2003. 

The opening words of para. 231(6)(b) amended by P.C. 2001-1378, s. 1, August 1, 
2001, Canada Gazette, Part Il, August 15, 2001, effective August 15, 2001. 

Subsec. 231(6.1) added by P.C. 2000-1000, subsec. 1(4), June 21, 2000, Canada Ga- 
zette, Part If, July 5, 2000, applicable after November 1994. 


The portion of subsec. 231(6) before cl. (a)(ii)(B) and the portion after subpara. (b)(i) 
amended by the said P.C. 2000-1000, subsecs. 1(2), (3), applicable to taxation-years 
ending after July 5, 2000. 


Subsecs. 231(4) and (5) repealed by the said P.C. 2000-1000, subsec. 1(1), applicable 
after 1995. 


Subsec. 231(7) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada Gazette, 
Part Il, January 15, 1992, applicable after 1985. 


S. 231 added by P.C. 1989-2156, s. 2, October 26, 1989, Canada Gazette, Part Il, No- 
vember 8, 1989, applicable in respect of interests acquired after August 31, 1989, 


232. Workers’ compensation — (1) [Information return — 
payment] — Every person who pays an amount in respect of com- 
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pensation described in subparagraph 110(1)(f)(G@i) of the Act shall 
make an information return in prescribed form in respect of that 
payment. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 
232(4) — Exceptions. 


Forms: RC257: Request for an information return program account (RZ); T4115: 
T5007 guide — return of benefits; T5007: Statement of benefits, T5007 Summ: Sum- 
mary of benefits. 


(2) [Information return — award] — Where a workers’ com- 
pensation board, or a similar body, adjudicates a claim for compen- 
sation described in subparagraph 110(1)(f)(ii) of the Act and stipu- 
lates the amount of the award, that board or body shall make an 
information return in prescribed form in respect of the amount of 
the award. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 
232(4) — Exceptions. 


(3) [Deadline] — A return required under this section must be 
filed on or before the last day of February of each year and shall be 
in respect of 


(a) the preceding calendar year, if the return is required under 
subsection (1); and 


(b) the amount of the award that pertains to the preceding calen- 
dar year, if the return is required under subsection (2). 
(4) [Exceptions] — Subsections (1) and (2) are not applicable i in 
respect of a payment or an award in respect of 
(a) medical expenses incurred by or on behalf of the employee; 
(b) funeral expenses in respect of the employee; 
(c) legal expenses in respect of the employee; 
(d) job training or counselling of the employee; or 


(e) the death of the employee, other than periodic payments 
made after the death of the employee. 
Definitions [Reg. 232]: 
Act 37(1)(a); “employee”, 


“amount” — ITA 248(1); “calendar year” — Interpretation 
“person”, “prescribed” — ITA 248(1). 


233. Social assistance — (1) [Information return] — Every 
person who makes a payment described in paragraph 56(1)(u) of the 
Act shall make an information return in prescribed ae in respect 
of the payment. 

Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg. 209 — Two copies to be sent (or one emailed) to taxpayer; Reg. 
233(2) — Exceptions. 

CRA Audit Manual: 27.34.5: Social assistance payments — reporting of payments. 
Forms: RC257: Request for an information return program account (RZ); T4115; 


T5007 guide — return of benefits; T5007: Statement of benefits; T5007 Summ: Sum- 
mary of benefits. 


(2) [Exceptions] — Subsection (1) is not applicable in respect of 
a payment that 
(a) is in respect of medical expenses incurred by or on behalf of 
the payee; 
(b) is in respect of child care expenses, as defined in subsection 
63(3) of the Act, incurred by or on behalf of the payee or a per- 
son related to the payee; 
(c) is in respect of funeral expenses in respect of a person related 
to the payee; 
(d) is in respect of legal expenses incurred by or on behalf of the 
payee or a person related to the payee; 
(e) is in respect of job training or counselling of the payee or a 
person related to the payee; 
(f) is paid in a particular year as a part of a series of payments, 
the total of which in the particular year does not exceed $500; or 
(g) is not a part of a series of payments. 


Related Provisions: ITA 248(10) — Series of transactions; Reg. 205 — Date return 
due. 
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History: Para. 233(2)(b) amended by P.C, 2010-548, s..7, April 29, 2010, Canada 
Gazette, Part II, May 12, 2010, in force on May 12, 2010. 


Ss. 232, 233 added by P.C. 1992-1567, s. 2, July 16, 1992, Canada Gazette, Part Il, 
August 12, 1992, applicable to 1991 et seq. | 

Definitions [Reg.. 233]: “child” — ITA,.252(1);. “person”, “prescribed” —ITA 
248(1);, “related” — ITA 251(2)-(6); “series” —ITA 248(10). 


234. Farm support payments — (1).Every government, munici- 
pality, or municipal or other public body. (in sections 235 and, 236 
referred to. as the “government payer’) or producer organization. or 
association that makes a payment of an amount that is a farm sup- 
port payment (other than an amount paid out of a net income stabili- 
zation account) to a person or partnership shall make an information 
return in prescribed form in respect of the amount. 


Related Provisions: Reg. 205.1 — Electronic filing required if more than 500 [to be 
50] returns; Reg:.209 — Two copies to be sent (or one emailed) to taxpayer. 


Forms: AGR-1SUM: Return of farm support payments. 


(2) For the purposes of subsection (1) “farm support payment” 
includes 


(a) a payment that is computed with respect to an area of farm 
land; 


(b) a payment that is made in respect of a unit of farm commod- 
ity grown or disposed of or a farm animal raised or disposed of; 
and 


(c) a rebate of, or compensation for, all or a portion of 
(i) a cost or capital cost incurred in respect of farming, or 


(ii). unsowed or unplanted land or crops, or destroyed crops, 
farm animals or other farm output. 
Related Provisions: Reg. 205 — Date return due; Reg. 235, 236 — Identification of 
recipients. 
History: S. 234 added by P.C. 1993-1939, s. 4, December 2, 1993, Canada Gazette, 
Part II, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 
Definitions [Reg. 234]: “amount” — ITA 248(1); “disposed” — ITA 248(1)“dispo- 
sition”; “farm support payment” — Reg. 234(2); “farming”, “net income stabilization 
account” — ITA 248(1); “prescribed” — ITA 248(1). 


235. Identifier information — Every corporation or trust for 
which an information ‘return’ is required to: be made under these 
Regulations by a government payer or bya producer organization 
or association shall provide its legal name, address. and income. tax 
identification number to the government payer or the producer or- 
ganization or association, as the case may. be. 

History: S. 235 added by P.C. 1993-1939, s. 4, December 2, 1993, Canada Gazette, 


Part II, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 


Definitions [Reg. 235]:. “corporation” —ITA 248(1), Interpretation Act 35(1); 
“government payer” — Reg. 234(1); “trust” —ITA 104(1), 248(1), (3). 


236. [Partnership receiving farm support payments] — 
Every person who is a member of a partnership for which an infor- 
mation return is required to be made under these Regulations by a 
government payer or by a producer organization or association shall 
provide the government payer or the producer organization or asso- 
ciation, as the case may be, with the following information: 


(a) the person’s legal name, address and Social Insurance Num- 
ber, or, where the person is a trust or is not an individual, the 
person’s income tax identification number; and 


(b) the partnership’s name and business address. 
Related Provisions: Reg. 229 — Partnership information return. 


History: S. 236 added by P.C. 1993-1939, s. 4, December 2, 1993, Canada Gazette, 
Part II, December 15, 1993, applicable after 1993 in respect of amounts paid after 
1992. 

Definitions [Reg. 236]: “business” —ITA 248(1); “government payer’ — Reg. 
234(1); “individual” —ITA 248(1); “person” —ITA 248(1); “trust” —ITA 104(1), 
248(1), (3). 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


Reg. 
S. 238(2) 


237. Contract for goods and services [for federal govern- 
ment] — (1) The: definitions in this subsection apply in. this 
section. 


“federal body” means a department or a Crown corporation, 
within the meaning of section 2. of the Financial Administration 
Act. 


“payee” means a person or partnership to whom an amount’ is paid 
or credited in respect of goods for sale or lease, or services ren- 
dered, by.or on behalf of the person or, the partnership. 


(2) [Information return] — A federal body that pays or credits an 
amount to a payee ‘shall file an information return in prescribed 
form. in respect of the amount on or before March 31 in each year in 
respect of the preceding calendar year. 


Related: Provisions: Reg. 205 — Date return due; Reg. 205.1 — Electronic filing 
required if more than 500 [to be 50] returns; Reg. 237(3) — Exceptions. 


Forms: 11204: Government service contract payments; T4026: Government service 
contract payments [guide]; T4027: Statement of contract payments [guide]; T5011: Ap- 
plication for a partnership’s filer identification number. 


(3) [Exceptions] — Subsection (2) does not apply in respect of an 
amount 


(a) all.or substantially all of which is paid or credited in the year 
in respect of goods for sale or lease by the payee; 


(b) to which section 212 of the Act applies; 


(c) that is not required to be included in computing the income 
of the payee, if the payee is an employee of the federal body; 


(d) that is paid or credited in respect of services rendered outside 
Canada by a payee who was not resident in Canada during the 
period in which the services were rendered; or 


(e) that is paid or credited in respect of a program. administered 
under the Witness Protection Program Act or any other) similar 
program. ; 

History [Reg. 237]: Para. 237(3)(b) amended to delete reference to ITA 153 by P.C. 


2002-2169, s. 11, December 12, 2002, Canada Gazette, Part II, January 1, 2003, effec- 
tive January 1, 2003. 


S. 237 added by P.C. 1998-2274, s. 1, December 16, 1998, Canada Gazette, Part Il, 
January 6, 1999, the definition “federal body” applicable to amounts paid or credited 
after 1998 except that for amounts paid or credited in 1998, the definition shall be read 
without the words “or Crown. corporation’, the remainder applicable to amounts paid or 
credited after 1997. 

Definitions [Reg. 237]: “calendar year’ — Interpretation, Act 35(1);, “Canada” — 
ITA 255, Interpretation Act 35(1); “employee” — ITA 248(1); “federal body” — Reg. 
237(1); “payee” — Reg. 237(1); “person” — ITA 248(1); “prescribed” — ITA 248(1); 
“resident in Canada” —ITA 250. 


238. Reporting of payments in respect of construction ac- 
tivities — (1) [“Construction activities”] — In this section, 
“construction activities” includes the erection, excavation, installa- 
tion, alteration, modification, repair, improvement, demolition, de- 
struction, dismantling or removal of all or any part of a building, 
structure, surface or sub-surface construction, or any similar 
property. 

Interpretation Bulletins: IT-411R: Meaning of “Construction”. 


Forms: RC257: Request for an information return program account (RZ); T5018: 
Statement of contract payments; T5018 Summ: Summary of contract payments. 


(2) [Information return] — Every person or partnership that pays 
or credits, in a reporting period, an amount in respect of goods or 
services rendered on their behalf in the course of construction. actiy- 
ities shall make an information return in the prescribed form in re- 
spect of that amount, if the person’s or partnership’s business. in- 
come for that reporting period is derived primarily from those 
activities. 

Related Provisions: ITA 162(7) — Penalty for failure to. file; Reg. 238(5) — 
Exceptions. 

Forms: RC257: Request for an information return program account (RZ); T4027: 
Statement of contract payments [guide]; T5018: Statement of contract payments; 
T5018 Summ: Summary of contract payments; RC4406: Will you do it for cash? 
[pamphlet]. 
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(3) [Reporting period] — The reporting period may be either on 
a calendar year basis or a fiscal period basis. Once a period is cho- 
sen, it cannot be changed for subsequent years, unless the Minister 
authorizes it. 


(4) [Deadline] — The return shall be filed within six months after 
the end of the reporting period to which it pertains. 


(5) [Exceptions] — Subsection (2) does not apply in respect of an 
amount 


(a) all of which is paid or credited in the reporting period in re- 
spect of goods for sale or lease by the person or partnership; 


(b) to which section 212 of the Act applies; or 


(c) that is paid or credited in respect of services rendered éuitiad 

Canada by a person or partnership who was not resident in Can- 

ada during the period in which the services were rendered. 
History: Para. 238(5)(b) amended to delete reference to ITA 153 by P.C. 2002-2169, 


s. 12, December 12, 2002, Canada Gazette, Part II, January 1, 2003, effective January 
1, 2003. 


S. 238 added by P.C. 1999-2204, December 16, 1999, Canada Gazette, Part II, January 
5, 2000, applicable to reporting periods that begin after 1998, except that the informa- 
tion return to be filed for the first reporting period is not required to be filed until June 
30, 2000. 


Definitions [Reg. 238]: “business” — ITA 248(1); “calendar year’? — Interpretation 
Act 37(1)(a); “Canada” —ITA 255; “construction activities’ —_Reg. 238(1); 
“month” — Interpretation Act 35(1); “person”, “prescribed”, “property” —ITA 
248(1); “reporting period” — Reg. 238(3); “resident in Canada” —ITA 250. 


PART [Il — ANNUITIES AND LIFE 
INSURANCE POLICIES 


History: Heading substituted by P.C. 1983-3530, subsec. 1(1), November 17, 1983, 
Canada Gazette, Part Il, November 24, 1983. 


Heading substituted by P.C. 1982-1421, subsec. 1(1), May 13, 1982, Canada Gazette, 
Part Il, May 26, 1982. 


Part III was consolidated by the Consolidated Regulations of Canada, chapter 945, pro- 
claimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, 
Part II, August 8, 1979. 


Heading substituted by P.C. 1968-33, subsec. 1(1), January 4, 1968, Canada Gazette, 
Part I, January 24, 1968. 


300. Capital element of annuity payments — (1) For the pur- 
poses of paragraphs 32.1(3)(b) and 60(a) of the Act, where an annu- 
ity is paid under a contract (other than an income-averaging annuity 
contract or an annuity contract purchased pursuant to a deferred 
profit sharing plan or pursuant to a plan referred to in subsection 
147(15) of the Act as a “revoked plan”) at a particular time, that 
part of the annuity payment determined in prescribed manner to be 
a return of capital is that proportion of a taxpayer’s interest in the 
annuity payment that the adjusted purchase price of the taxpayer’s 
interest in the contract at that particular time is of his interest, im- 
mediately before the commencement under the contract of pay- 
ments to which paragraph 56(1)(d) of the Act applies, in the total of 
the payments 


(a) to be made under the contract, in the case of a contract for a 
term of years certain; or 


(b) expected to be made under the contract, in the case of a con- 
tract under which the continuation of the payments depends in 
whole or in part on the survival of an individual. 
History: Subsec. 300(1) substituted by P.C. 1983-3530, subsec. 1(1), November 17, 
1983, Canada Gazette, Part Il, November 24, 1983, applicable to taxation years com- 
mencing after 1982. 


Subsec. 300(1) substituted by P.C. 1982-1421, subsec. 1(1), May 13, 1982, Canada 
Gazette, Part II, May 26, 1982, effective with respect to annuity contracts under which 
annuity payments commence after 1979 except that in its application to annuity con- 
tracts under which payments commence before 1982 it shall be read as follows: 


300. (1) For the purposes of paragraphs 32.1(3)(b) and 60(a) of the Act, if an 
annuity is paid under a contract, the amount deemed to be a return of capital is 
that proportion of each annuity payment that the consideration for, or purchase 
price of, the contract is of the total of the payments 


(a) to be made under the contract, in the case of a contract for a term of years 
certain; or 


Income Tax Regulations 


(b) expected to be made, in the case of a contract under which the continua- 
tion of the payments depends in whole or in part on the survival of an 
individual. 


(1.1) For the purposes of subsections (1) and (2), “annuity pay- 
ment” does not include any portion of a payment under a contract 
the amount of which cannot be reasonably determined immediately 
before the commencement of payments under the contract except 
where the payment of such portion cannot be so determined because 
the continuation of the annuity payments under the contract de- 
pends in whole or in part on the survival of an individual. 

History: Subsec. 300(1.1) added by P.C. 1982-1421, subsec. 1(1), May 13, 1982, Can- 


ada Gazette, Part II, May 26, 1982, effective with respect to annuity contracts under 
which annuity payments commence after 1981. 


(2) For the purposes of this section, 


(a) where the continuance of the annuity payments under any 
contract depends in whole or in part on the survival of an indivi- 
dual, the total of the payments expected to be made under the 
contract 


(i) shall, in the case of a contract that provides for equal pay- 
ments and does not provide for a guaranteed period of pay- 
ment, be equal to the product obtained by multiplying the ag- 
gregate of the annuity payments expected to be received 
throughout a year under the contract by the complete expec- 
tations of life using the table of mortality known as the 197] 
Individual Annuity Mortality Table as published in Volume 
XXIII of the Transactions of the Society of Actuaries, or 


(11) shall, in any other case, be calculated in accordance with 
subparagraph (1) with such modifications as the circum- 
stances may require; 


(b) subject to subsections (3) and (4), “adjusted purchase price” 
of a taxpayer’s interest in an annuity contract at a particular time 
means the amount that would be determined at that time in re- 
spect of that interest under the definition “adjusted cost basis” in 
subsection 148(9) of the Act if the formula in that definition 
were read without reference to variable K; 


(c) where the continuance of the annual payments under any 
contract depends on the survival of a person, the age of that per- 
son on any date as of which a calculation is being made shall be 
determined by subtracting the calendar year of his birth from the 
calendar year in which such date occurs; and 


(d) where the continuance of the annual payments under any 
contract depends on the survival of a person, and where, in the 
event of the death of that person before the annual payments ag- 
gregate a stated sum, the contract provides that the unpaid bal- 
ance of the stated sum shall be paid, either in a lump sum or 
instalments, then, for the purpose of determining the expected 
term of the contract, the contract shall be deemed to provide for 
the continuance of the payments thereunder for a minimum term 
certain equal to the nearest integral number of years required to 
complete the payment of the stated sum; 


(e) [Revoked] 


History: Opening words of subsec. 300(2) amended by P.C. 2011-936, subsec. 6(1), 
September 22, 2011, Canada Gazette, Part Il, October 12, 2011, applicable with re- 
spect to annuity contracts and life insurance policies last acquired after 1989. 


Para. 300(2)(b) amended by the said P.C. 2011-936, subsec. 6(2), applicable ate Feb- 
ruary 1994. 


All that portion of subsec. 300(2) preceding para. (a), para. 300(2)(b) substituted by 
P.C, 1983-3530, subsecs. 1(2), 1(3), November 17, 1983, Canada Gazette, Part I, No- 
vember 24, 1983. All that portion of subsec. 300(2) preceding para. (a), as substituted, 
applicable to taxation years commencing after 1982; paragraph 300(2)(b),.as_substi- 
tuted, effective November 12, 1981. Para. 300(2)(e) revoked by P.C. 1983-3530, sub- 
sec. 1(4), November 17, 1983, Canada Gazette, Part Il, November 24, 1983, applicable 
to taxation years commencing after 1982. 


Subpara. 300(2)(a)(i) substituted by P.C. 1982-2862, September 22, 1982, Canada Ga- 
zette, Part II, October 13, 1982, effective with respect to annuity contracts under which 
annuity payments commence after 1981. 


Paras. 300(2)(a), (b) substituted by P.C. 1982-1421, subsec. 1(2), May 13, 1982, Can- 
ada Gazette, Part II, May 26, 1982, effective with respect to annuity contracts under 
which annuity payments commence after 1981. 
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(3) Where 


(a) an annuity contract is a life annuity contract entered into 
before November 17, 1978 under which the annuity payments 
commence on the death of an individual, 


(a.1) [Revoked] 


(b) an annuity contract (other than an annuity contract described 
in paragraph (a)) is 
(i) a life annuity contract entered into before October 23, 
1968, or 


(ii) any other annuity contract entered into before January 4, 
1968, 


under which the annuity payments commence 
(iii) on the expiration of a term of years, and 


(iv) before the later of January 1, 1970 or the tax anniversary 
date of the annuity contract, 


the adjusted purchase price of a taxpayer’s interest in the annuity 
contract shall be 


(c) the lump sum, if any, that the person entitled to the annuity 
payments might have accepted in lieu thereof, at the date the 
annuity payments commence; 


(d) if no lump sum described in paragraph (c) is provided for in 
the contract, the sum ascertainable from the contract as the pre- 
sent value of the annuity at the date the annuity payments com- 
mence; and 


(e) if no lump sum described in paragraph (c) is provided for in 
the contract and no sum is ascertainable under paragraph (d), 


(i) in the case of a contract issued under the Government An- 
nuities Act, the premiums paid, accumulated with interest at 
the rate of four per cent per annum to the date the annuity 
payments commence, and 


(ii) in the case of any other contract, the present value of the 
annuity payments at the date on which payments under the 
contract commence, computed by applying 


(A) arate of interest of four per cent per annum where the 
payments commence before 1972 and 5'/: per cent per an- 
num where the payments commence after 1971, and 


(B) the provisions of subsection (2) where the payments 
depend on the survival of a person. 
History: Para. 300(3)(a.1) revoked and para. 300(3)(b) substituted by P.C. 1983-3530, 


subsecs. 1(5) and 1(6), November 17, 1983, Canada Gazette, Part II, November 24, 
1983, applicable to taxation years commencing after 1982. 


All that portion of subsec. 300(3) preceding para. (c) substituted by P.C. 1982-1421, 
subsec. 1(3), May 13, 1982, Canada Gazette, Part Il, May 25, 1982, effective January 
1, 1982. 


(4) Where an annuity contract would be described in paragraph 
(3)(b) if the reference in subparagraph (iv) thereof to “before the 
later of’ were read as a reference to “on or after the later of’, the 
adjusted purchase price of a taxpayer’s interest in the annuity con- 
tract at a particular time shall be the greater of 


(a) the aggregate of 


(i) the amount that would be determined in respect of that 
interest under paragraph (3)(c), (d) or (e), as the case may be, 
if the date referred to therein was the tax anniversary date of 
the contract and not the date the annuity payments com- 
mence, and 


(ii) the adjusted purchase price that would be determined in 
respect of that interest if the expression “before that time” in 
the descriptions of A, B, C, D and H in the definition ‘“‘ad- 
justed cost basis” in subsection 148(9) of the Act were read 
as “before that time and after the tax anniversary date’; and 


(b) the amount determined under paragraph (2)(b) in respect of 
that interest. 


History: Subpara. 300(4)(a)(ii) amended by P.C. 2011-936, subsec. 6(5), September 
22, 2011, Canada Gazette, Part Il, October 12, 2011, applicable after February 1994. 


Reg. 
S. 301(2) 


Subpara. 300(4)(a)(ii) substituted by P.C. 1983-3530, subsec. 1(7),° November 17, 
1983, Canada Gazette, Part Il, November 24, 1983, applicable to taxation years com- 
mencing after 1982. 


Subsec. 300(4) substituted by P.C. 1982-1421, subsec. 1(4), May 13, 1982, Canada 
Gazette, Part II, May 25, 1982, effective with respect to annuity contracts under which 
annuity payments commence after 1981. 

Definitions [Reg. 300]: “adjusted purchase price” — Reg. 300(2)(b), 300(3), (4); 
“amount”, “annuity” —ITA 248(1); “annuity payment” — Reg. 300(1.1); “calendar 
year” — Interpretation Act 37(1)(a); “commencement” — Interpretation Act 35(1); 
“deferred profit sharing plan” — ITA 147(1), 248(1); “income-averaging annuity con- 
tract”, “individual” — ITA 248(1); “life annuity contract” — Reg. 301(1), (2); “per- 
son”, “prescribed” — ITA 248(1); “tax anniversary date” — Reg. 310; “taxpayer” — 
ITA 248(1); “total of the payments” — Reg. 300(2)(a). 


301. Life annuity contracts — (1) For the purposes of this Part 
and section 148 of the Act, “life annuity contract” means a contract 
under which a person authorized under the laws of Canada or of a 
province to carry on in Canada an annuities business agrees to make 
annuity payments to one person or partnership (in this section re- 
ferred to as “the annuitant’) or jointly to two or more annuitants, 
which annuity payments are, under the terms of the contract, 


(a) to be paid annually or at more frequent periodic intervals; 
(b) to commence on a specified day; and 


(c) to continue throughout the lifetime of one or more individu- 
als (each of whom is referred to in this section as “the identified 
individual’). 
Related Provisions: Reg. 301(2) — Interpretation. 
History: Subsec. 301(1) amended by P.C. 2011-936, subsec..7(1), September 22, 
2011, Canada Gazette, Part II, October 12, 2011, applicable to taxation years that end 
after 1996, and for those taxation years the adjusted cost basis of a policy holder’s 


interest in a life insurance policy is to be determined as if the amendment also applied 
to taxation years that begin after 1980. 


All that portion of subsec. 301(1) preceding para. (a) substituted by P.C. 1983-3530, s. 
2, November 17, 1983, Canada Gazette, Part II, November 24, 1983, effective Novem- 
ber 12, 1981. 


Paras. 301(1)(a)—-(d) revoked and substituted by 301(1)(a)-(c), (2)(a), (e) substituted, 
(f) added by P.C. 1982-1421, s. 2, May 13, 1982, Canada Gazette, Part II, May 26, 
1982, effective January 1, 1982. 


Subsec. 301(1) amended by P.C. 1980-1241, May 8, 1980, Canada Gazette, Part II, 
May 28, 1980, effective in respect of 1978 et seq. 


(2) [Interpretation] — For the purposes of subsection (1), a con- 
tract shall not fail to be a life annuity contract by reason that 


(a) the contract provides that the annuity payments may be as- 
signed by the annuitant or owner; 


(b) the contract provides for annuity payments to be made for a 
period ending on the death of the identified individual or for a 
specified period of not less than 10 years, whichever is the 
lesser; 


(c) the contract provides for annuity payments to be made for a 
specified period or throughout the lifetime of the identified indi- 
vidual, whichever is longer, to the annuitant and, if the specified 
period is longer, to a specified person after that period; 


(d) the contract provides, in addition to the annuity payments to 
be made throughout the lifetime of the identified individual, for 
a payment to be made on the death of the identified individual; 


(e) the contract provides that the date 
(i) on which the annuity payments.commence, or 


(ii) on which the contract holder becomes entitled to. pro- 
ceeds of the disposition, 


may be changed with respect to the whole contract or any por- 
tion thereof at the option of the annuitant or owner; or 


(f) the contract provides that all or a portion of the proceeds pay- 

able at any particular time under the contract may be received in 

the form of an annuity contract other than a life annuity contract. 
History: Paras. 301(2)(b) to (d) amended by P.C. 2011-936, subsec. 7(2), September 
22, 2011, Canada Gazette, Part II, October 12, 2011, applicable to taxation years that 
end after 1996, and for those taxation years the adjusted cost basis of a policy holder’s 
interest in a life insurance policy is to be determined as if the amendment also applied 
to taxation years that begin after 1980. 
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Definitions [Reg. 301]: “annuitant” — Reg: 301(1); “annuity”, “business” — ITA 
248(1); “Canada” — ITA 255, Interpretation Act 35(1); “identified individual” — Reg. 
301(1)(c); “individual” —ITA 248(1); “life annuity contract” — Reg. 301(1), (2); 
“person” — ITA 248(1); “proceeds of the disposition’ — ITA 148(9), Reg. 310; “prov- 
ince” — Interpretation Act 35(1). 


302. [Revoked] 


History: S. 302 revoked by P.C. 1983-3530, s. 3, November 17, 1983, Canada Ga- 
zette, Part II, November 24, 1983, applicable to taxation years commencing after 1982. 


S. 302 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, Part Il, May 26, 
1982, applicable to taxation years commencing after October 28, 1980. 


303. (1) Where in a taxation year the rights of a holder under an 
annuity contract cease upon termination or cancellation of the con- 
tract and 


(a) the aggregate of all amounts, each of which is an amount in 
respect of the contract that was included in computing the in- 
come of the holder for the year or any previous taxation year by 
virtue of subsection 12(3) of the Act 


exceeds the aggregate of 


(b) such proportion of the amount determined under paragraph 
(a) that the annuity payments made under the contract before the 
rights of the holder have ceased is of the total of the payments 
expected to be made under the contract, and 


(c) the aggregate of all amounts, each of which is an amount in 
respect of the contract that was deductible in computing the in- 
come of the holder for the year or any previous year by virtue of 
subsection (2), 


the amount of such excess may be deducted by the holder under 
subsection 20(19) of the Act in computing his income for the year. 
History: Para. 303(1)(b) substituted by P.C. 1983-3530, s. 4, November 17, 1983, 


Canada Gazette, Part Il, November 24, 1983, effective commencing November 12, 
1981. 


(2) For the purposes of subsection 20(19) of the Act, where an an- 
nuity contract was acquired after December 19, 1980 and annuity 
payments under the contract commenced before 1982, the amount 
that may be deducted by a holder under that subsection in respect of 
an annuity contract for a taxation year is that proportion of 
(a) the aggregate of all amounts, each of which is an amount that 
was included in computing the income of the holder for any pre- 
vious taxation year by virtue of subsection 12(3) of the Act in 
respect of the contract 
that 


(b) the aggregate of all annuity payments received by the holder 
in the year in respect of the contract 

is of 
(c) the total of the payments determined under paragraph 
300(1)(a) or (b) in respect of the holder’s interest in the contract. 


History: S. 303 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, Part 
Il, May 26, 1982; subsec. 303(1) applicable to taxation years commencing after Octo- 
ber 28, 1980; subsec. 303(2) effective from December 1980. 

Definitions [Reg. 303]: “amount”, “ 
249. 


annuity” — ITA 248(1); “taxation year” —ITA 


304. Prescribed annuity contracts — (1) For the purposes of 
this Part and of subsections 12.2(1) and 20(20) and paragraph 
148(2)(b) of the Act, “prescribed annuity contract”, for a taxation 
year, means 


(a) an annuity contract that is, or is issued pursuant to, an ar- 
rangement described in any of paragraphs 148(1)(a) to (b.2) and 
(d) of the Act; 


(b) an annuity contract described in paragraph 148(1)(c) or (e) of 
the Act; and 


(c) an annuity contract 


(i) under which annuity payments have commenced in the 
taxation year or a preceding taxation year, 


Income Tax Regulations 


(ii) issued by any one of the ee (referred to in 2 
section as the “issuer’’): 


(A) a life insurance corporation, 
(B) a registered charity, 


(C) a corporation referred to in any of paragraphs (a) to 
(c) of the definition “specified financial institution” in 
subsection 248(1) of the Act, 


(D) a corporation referred to in ph adeidcn (b)(ii) of the 
definition “retirement savings plan” in subsection 146(1) 
of the Act, and 


(E) a corporation (other than a mutual fund corporation or 
a mortgage investment corporation) the principal business 
of which is the making of loans, 


(iii) each holder of which 


(A) is an individual, other than a trust that is neither a 
trust described in paragraph 104(4)(a) of the Act (in this 
paragraph referred to as a “specified trust”) nor a testa- 
mentary trust, 


(B) is an annuitant under the contract, and 


(C) throughout the taxation year, dealt at arm’s length 
with the issuer, 


(iv) the terms and conditions of which require that, from the 
time the contract meets the requirements of this paragraph, 


(A) all payments made out of the contract be equal annu- 
ity payments made at regular intervals but not less fre- 
quently than annually, subject to the holder’s right to vary 
the frequency and quantum of payments to be made out of 
the contract in any taxation year without altering the pre- 
sent value at the beginning of the year of the total pay- 
ments to be made in that year out of the contract, 


(B) the annuity payments thereunder continue for a fixed 
term or 


(I) if the holder is an individual (other than a trust), for 
the life of the first holder or until the day of the later 
of the death of the first holder and the death of any of 
the spouse, common-law partner, former spouse, for- 
mer common-law partner, brothers and sisters (in this 
subparagraph referred to as “the survivor”) of the first 
holder, or 


(II) if the holder is a specified trust, for the life of the 
spouse or common-law partner who is entitled to re- 
ceive the income of the trust, 


Proposed Amendment — Reg. 
— 304(1)(c)(iv)(B)(M)- 
(ID if the holder is a trust 


1. in the case of a specified trust, for the life ofan 
individual referred ij ¥ 10, 


come of the trust that arose before thé 
dual’s death, or, in the case of a joint spousal 
common-law partner trust, until the day « 
later of the Heath of ae individual and th 


Application: The October he 201 ee fegislation , 
subcl. 304(1)(c)(iv (B)(I) t to read as above, ‘applicab 
with regard to a contract held a a trust created a a 


under s. 144 of the Modernization of Benefits and Chiieations Act 
ss. 130 to” 142 of oat on pe et i the aoe to 
individual. — 
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(E) no payments be made out of the contract other than as 
permitted by this section, 


ieee! NoHo of he Me eho hee in sombe 
non eee to Teceive ] bes the i income of the 


annuity that | 

: nuity, the individual referred to in 
a agra 104( (a) of th 

income of the trust that arose 


—6cdd if he oidce d ea trust pe than a. 

joint spousal or common-law partner trust), on the 

ath of the individual referred to in aie 
a of * is en 


” 
Cc 
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= 
ao 
=) 
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(C) where ita annuity payments are to Bé tAatle over a 
term that is guaranteed or fixed, the guaranteed or fixed 
term not [to] extend beyond the time at which 


(1) in the case of a joint and last survivor annuity, the 
younger of the first holder and the survivor, 


(II) if the holder is a. specified trust, the spouse or 
common-law partner who is entitled to receive the in- 
come of. the trust, 

(III) if thé holder is a testamentary trust other than a 
specified trust, the youngest beneficiary under the 
trust, 


(IV) where the contract is held jointly, the younger of 
the first holders, or 
(V) in any other case, the first holder, 

would, if he survived, attain the age of 91 years, 


(D) no loans exist under the contract and the holder’s 
rights under. the contract not be disposed of otherwise 
than on the holder’s death or, if the holder is a specified 
trust, on the death of the spouse or common-law partner 
who is entitled to receive the income of the trust, and 


pals . 
Gace (By) or any, she case may be, in 
: respect of oo and | 


Reg. 
S. 304(1)(c)(iv)(F) 


c. 12), ss. 130 to 142 of that Act apply at < — time - — taxpayer and the 
other individual. : : 


Technical Notes: Sce ted: Reg. J04ayOGBAD.- 
Letter from Dept. of Finance, ae 27, 2003: 
Dear [xxx] 


Thank you for your toner dated October 22, 2002, concerning section. 304 of the 
Income Tax Regulations (the “Regulations”) and its application to Jast survivor annu- 
ity contracts held by joint spousal or common-law partner trusts. 


Section 304 defines a “prescribed annuity contract” for a taxation year for the pur- 
poses of subsection 12.2(1) and paragraph 148(2)(b) of the Income Tax Act (the 
“Act”). Alter ego trusts and joint spousal or common-law partner trusts are trusts 
described in paragraph 104(4)(a) of the Act and, as you mentioned in your letter and 
as confirmed by the Department in a comfort letter sent to your attention dated July 
29, 2002, these trusts qualify as a specified trust under clause 304(1)(c)(iii)(A) of the 
Regulations. 


However, a last survivor annuity contract, the annuity payments of which are deter- 
mined by reference to the later of the death of an individual and the death of the 
individual’s spouse or common-law partner who is entitled to receive the income of 
the trust, is not included in the definition of “prescribed annuity contract” in section 
304 of the Regulations when held by a specified trust. 


From a policy perspective, it appears appropriate for a last survivor annuity contract 
held by a specified trust to be prescribed as a prescribed annuity contract if all the 
other conditions of section 304 of the Regulations are met and the last survivor is the 
person that established the trust or the survivor as defined in that section. This treat- 
ment would be in accordance with the treatment under section 304 of the Regulation 
of last survivor annuity contracts held by individuals. 


Consequently, we are prepared to recommend to the Minister of Finance that amend- 
ments be made to section 304 of the Regulations to ensure that last survivor annuity 
contracts held by specified trusts as defined in section 304 of the Regulations be 
prescribed annuity contracts if all the other conditions of that section are met and the 
last survivor is the person that established the trust or the survivor as defined in that 
section. 


You also mentioned in your letter that clause 304(1)(c)(iv)(B) of the Regulations 
does not provide for the situation where testamentary trusts (which are not specified 
trusts) hold annuity contracts that do not continue for a fixed term. From a policy 
perspective and in order to be consistent with clause 304(1)(c)(iv)(C) of the Regula- 
tions, we are prepared to recommend an amendment to the Regulations to prescribe 
this type of annuity contract under clause 304(1)(c)(iv)(B) where the payments con- 
tinue for the life of any beneficiary entitled to receive the income from the trust. 


Further, we intend to recommend that these proposed amendments apply to the 2000 
and following taxation years. 


Of course, I can offer no assurance that the Minister of Finance will agree with the 
recommendation that I have described. Nonetheless, I hope that this statement of our 
position is helpful. 


Thank you for bringing this matter to our attention. 
Yours sincerely, 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 


Letter from Dept. July 29, 2002: See under Reg. 
304(1)(c)(iv)(B)D). 


of Finance, 


(v) none of the terms and conditions of which provide for 
any recourse against the issuer for failure to make any pay- 
ment under the contract, and 


(vi) where annuity payments under the contract have 
commenced 


(A) before 1987, in respect of which a holder thereof has 
notified the issuer in writing, before the end of the taxa- 
tion year, that the contract is to be treated as a prescribed 
annuity contract, 


(B) after 1986, in respect of which a holder thereof has 
not notified the issuer in writing, before the end of the 
taxation year in which the annuity payments under the 
contract commenced, that the contract is not to be treated 
as a prescribed annuity contract, or 


(C) after 1986, in respect of which a holder thereof has 
notified the issuer in writing, before the end of the taxa- 
tion year in which the annuity payments under the con- 
tract commenced, that the contract is not to be treated as a 
prescribed annuity contract and a holder thereof has re- 
scinded the notification by so notifying the issuer in writ- 
ing before the end of the taxation year. 
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(2) Notwithstanding subsection (1), an annuity contract shall not 
fail to be a prescribed annuity contract by reason that 


(a) where the contract provides for a joint and last survivor an- 
nuity or is held jointly, the terms and conditions thereof provide 
that there will be a decrease in the amount of the annuity pay- 
ments to be made under the contract from the time of death of 
one of the annuitants thereunder; 


(b) the terms and conditions thereof provide that where the 
holder thereof dies at or before the time he attains the age of 91 
years, the contract will terminate and an amount will be paid out 
of the contract not exceeding the amount, if any, by which the 
total premiums paid under the contract exceeds the total annuity 
payments made under the contract; 


(c) where the annuity payments are to be made over a term that 
is guaranteed or fixed, the terms and conditions thereof provide 
that as a consequence of the death of the holder thereof during 
the guaranteed or fixed term any payments that, but for the death 
of the holder, would be made during the term may be commuted 
into a single payment; or 


(d) the terms and conditions thereof, as they read on December 
1, 1982 and at all subsequent times, provide that the holder par- 
ticipates in the investment earnings of the issuer and that the 
amount of such participation is to be paid within 60 days after 
the end of the year in respect of which it is determined. 


(3) For the purposes of this section, the annuitant under an annuity 
contract is deemed to be the holder of the contract where 


(a) the contract is held by another person in trust for the annui- 
tant; or 


(b) the contract was acquired by the annuitant under a group 
term life insurance policy under which life insurance was ef- 
fected on the life of another person in respect of, in the course 
of, or by virtue of the office or employment or former office or 
employment of that other person. 


(4) In this section, “annuitant” under an annuity contract, at any 
time, means a person who, at that time, is entitled to receive annuity 
payments under the contract. 


(5) For the purpose of this section, “spouse” and “former spouse” of 
a particular individual include another individual who is a party to a 
void or voidable marriage with the particular individual. 


History: Opening words of subsec. 304(1) amended by P.C. 2011-936, s. 8, September 
22, 2011, Canada Gazette, Part II, October 12, 2011, applicable after February 18, 
2011, except that the replacement of the references to subsecs. 12.2(1), (3) and (4) with 
the reference to subsec. 12.2(1) that results from the amendment applies to life insur- 
ance policies last acquired after 1989. 


Subpara. 304(1)(c)(ii) amended by P.C. 2009-1212, s. 1, July 30, 2009, Canada Ga- 
zette, Part II, August 19, 2009, applicable after February 22, 1994. 


Para. 304(1)(a) amended by 2009, c. 2, s. 90, applicable to annuity contracts issued 
after 2008. 


Cl. 304(1)(c)(iii)(A), subcl. (c)(iv)(B)() and subsec. 304(4) amended and subsec. 
304(5) added by P.C. 2007-849, s. 1, May 31, 2007, Canada Gazette, Part Il, June 13, 
2007, in force June 13, 2007. 


Cl. 304(1)(c)(iii)(A), subel. (c)(iv)(B)() and (ID, (iv)(C)CD) and (IID, cl. (iv)(D), and 
the definition “spouse” in subsec. 304(4), amended by P.C. 2001-957, s. 3, May 31, 
2001, Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if 
a taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seq. 


That portion of subsec. 304(1) preceding para. (a) replaced by P.C. 1994-940, s. 1, June 
2, 1994, Canada Gazette, Part II, June 15, 1994, applicable after 1989. 
Subsec. 304(1), paras. 304(2)(a) and (c) substituted, subsecs. 304(3) and (4) added, by 


P.C. 1988-1115, s. 1, June 9, 1988, Canada Gazette, Part Il, June 22, 1988, applicable 
to taxation years commencing after 1986. 


That portion of subsec. 304(1) preceding para. (a) substituted by P.C. 1988-390, s. 2, 
March 3, 1988, Canada Gazette, Part II, March 16, 1988, effective January 1, 1983. 


That portion of subsec. 304(1) preceding para. (a) substituted by P.C. 1986-1048, s. 1, 
May 1, 1986, Canada Gazette, Part II, May 14, 1986, applicable to taxation years com- 
mencing after 1982. 
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Part [1] — Annuities and Life Insurance Policies 


S. 304 substituted by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part 
Il, November 24, 1983, applicable to taxation years commencing after 1982. 


S. 304 added by P.C. 1982-1421, s. 3, May 13, 1982, Canada Gazette, Part Il, May 26, 
1982; subsecs. 304(1)-(4) effective with respect to annuity contracts under which an- 
nuity payments commence after 1981; subsec. 304(5) applicable to taxation years com- 
mencing after October 28, 1980. 

Definitions [Reg. 304]: “amount” — ITA 248(1); “annuitant” — Reg. 304(4); “an- 
nuity” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1),; “common-law 
partner” —ITA 248(1); “consequence of the death” — ITA 248(8); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “deferred profit sharing plan’ ITA 147(1), 
248(1); “disposed” — ITA 248(1)“disposition’; “employment” — ITA,248(1); “former 
spouse” — Reg. 304(5); “group term life insurance policy” — ITA 248(1); “holder” — 
Reg. 304(3); “individual” — ITA 248(1); “issuer” — Reg. 304(1)(c)(i); “life insurance 
corporation” —ITA 248(1); “mortgage investment corporation” —ITA 130.1(6), 
248(1); “mutual fund corporation” —ITA 131(8), 248(1); “office”, “person”, “pre- 
scribed’ —ITA 248(1); “prescribed annuity contract” — Reg. 304(1), (2); “registered 
pension plan” —ITA 248(1); “specified trust’ — Reg. 304(1)(c)(iii)(A);, “spouse” — 
Reg. 304(5); “survivor” — Reg. 304(1)(c)(iv)(B)(D; “taxation year” — ITA 249; “tes- 
tamentary trust” —ITA 108(1), 248(1); “trust” —ITA 104(1), 248(1), (3); “writ- 
ing” — Interpretation Act 35(1). 

Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


305. [Repealed] 


History: S. 305 repealed by P.C. 2011-936, s..9, September 22, 2011, Canada Gazette, 
Part II, October 12, 2011, applicable with respect to annuity contracts and life insur- 
ance policies last acquired after 1989. 


S. 305 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part Il, 
November 24, 1983, applicable to taxation years commencing after 1982. 


306. Exempt policies — (1) For the purposes of this Part and 
subsection 12.2(11) of the Act, “exempt policy” at any time means 
a life insurance policy (other than an annuity contract or a deposit 
administration fund policy) in respect of which the following condi- 
tions are met at that time: 


(a) if that time is a policy anniversary of the policy, the accumu- 
lating fund of the policy at that time (determined without regard 
to-any policy loan) does not exceed the total of the accumulating 
funds at that time of the exemption test policies issued at or 
before that time in respect of the policy; 


(b) assuming that the terms and conditions of the policy do not 
change from those in effect on the last policy anniversary of the 
policy at or before that time and, where necessary, making rea- 
sonable assumptions about all other factors (including, in the 
case of a participating life insurance policy within the meaning 
assigned by subsection 138(12) of the Act, the assumption that 
the amounts of dividends paid will be as shown in the dividend 
scale), it is reasonable to expect that the condition in paragraph 
(a) will be met on each policy anniversary of the policy on 
which the policy could remain in force after that time and before 
the date determined under subparagraph (3)(d)(ii) with respect to 
the exemption test policies issued in respect of the policy; 


(c) the condition in. paragraph (a) was met.on all policy anniver- 
saries of the policy before that time; and 


(d) the condition in paragraph (b) was met at all times on and 
after the first policy anniversary of the policy and before that 
time. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


(2) For the purposes of subsection (1), a life insurance policy that is 
an exempt policy on its first policy anniversary shall be deemed to 
have been an exempt policy from the time of its issue until that 
anniversary. 


(3) For the purposes of this section and section 307, a separate ex- 
emption test policy shall be deemed to have been issued to a policy- 
holder in respect of a life insurance policy 


(a) on the date of issue. of the life insurance policy, and 


(b) on each policy anniversary of the life insurance policy where 
the amount of the benefit on death thereunder exceeds 108 per 
cent of the amount of the benefit on death thereunder on the later 


Reg. 
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of the date of its issue and the date of its preceding anniversary, 
if any, 
and, for the purpose of determining whether the accumulating fund 
of the life insurance policy on any particular policy anniversary 
meets the condition in paragraph (1)(a), each such exemption test 
policy shall be deemed 


(c) to have a benefit on death that is uniform throughout the term 
of the exemption test policy and equal to 


(i) where the exemption test policy is the first such policy 
issued in respect of the life insurance policy, the amount on 
that policy anniversary of the benefit on death of the life in- 
surance policy less the total of all amounts each of which is 
the amount on that policy anniversary of the benefit on death 
of another exemption test policy issued on or before that pol- 
icy anniversary in respect of the life insurance policy, and 


(ii) in any other case, the amount by which the benefit on 
death of the life insurance policy on the date the exemption 
test policy was issued exceeds 108 per cent of the amount of 
the benefit on death of the life insurance policy on the later 
of the date of issue of the life insurance policy and the date 
of its preceding policy anniversary, if any; 


(d) to pay the amount of its benefit on death on the earlier of 


(i) the date of death of the person whose life is insured under 
the life insurance policy, and 


(ii) the later of 


(A) ten years after the date of issue of the life insurance 
policy, and 


(B) the date that the person whose life is insured would, if 
he survived, attain the age of 85 years; and 


(e) to be a life insurance policy in Canada issued by a life in- 
surer that carried on its life insurance business in Canada. 


(4) Notwithstanding subsections (1) to (3), 


(a) where at any particular time the amount of the benefit on 
death of a life insurance policy is reduced, an amount equal to 
such reduction (such amount is in this paragraph referred. to as 
“the reduction”) shall be applied at that time to reduce the 
amount of the benefit on death of exemption test policies issued 
before that time in respect of the life insurance policy (other 
than the exemption test policy issued in respect thereof pursuant 
to paragraph (3)(a)), in the order in which the dates of their issu- 
ance are proximate to the particular time, by an amount equal to 
the lesser of 


(i) the portion, if any, of the reduction not applied to reduce 
the benefit on death of one or more other such exemption test 
policies, and 


(ii). the amount, immediately, before that time, of the benefit 
on death of the relevant exemption test policy, 


(b) where on the tenth or on any subsequent policy anniversary 
of a life insurance policy, the accumulating fund thereof (com- 
puted without regard to any policy loan then outstanding in re- 
spect of the policy) exceeds 250 per cent of the accumulating 
fund thereof on its third preceding policy anniversary (computed 
without regard to any policy loan then outstanding in respect of 
the policy), each exemption test policy deemed by subsection (3) 
to have been issued before that time in respect of the life insur- 
ance policy shall be deemed to have been issued on the later of 
the date of that third preceding policy anniversary and the date 
on which it was deemed by subsection (3) to have been issued; 
and ° 
(c) where at.one or more times after December 1, 1982 
(i) a prescribed premium has been paid by a ‘taxpayer in re- 
spect of an interest in a life insurance policy (other than an 
annuity contract or a deposit administration fund policy) last 
acquired on or before that date, or 


(ii) an ‘interest in a life insurance policy (other than an annu- 
ity contract or.a deposit administration fund policy) issued on 
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or before that date has been acquired by a taxpayer from the 
person who held the interest continuously since that date, 


the policy shall be deemed to have been an exempt policy from 
the date of its issue until the earliest of those times that occurred 
after December 1, 1982; and 


(d) a life insurance policy that ceases to be an exempt policy 
(other than by reason of its conversion into an annuity contract) 
on a policy anniversary shall be deemed to be an exempt policy 
on that anniversary 


(i) if, had that anniversary occurred 60 days after the date on 
which it did in fact occur, the policy would have been an 
exempt policy on that later date, or 


(ii) if the person whose life is insured under the policy dies 
on that anniversary or within 60 days thereafter. 
Related Provisions: Reg. 309(1) — Prescribed premium. 
History: Subsecs. 306(1), (2) and (3) replaced by P.C. 1994-940, s. 2, June 2, 1994, 
Canada Gazette, Part II, June 15, 1994, applicable 


(a) with respect to a life insurance policy issued after March 26, 1992, other than a 
policy for which written application was made on or before March 26, 1992; and 


(b) with respect to a life insurance policy amended at any time after March 26, 
1992 to increase the amount of the benefit on death. 


S. 306 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part Il, 
November 24, 1983, applicable to taxation years commencing after 1982. 


Definitions [Reg. 306]: “accumulating fund” — Reg. 307(1); “amount”, “annu- 
ity” — ITA 248(1); “benefit on death” — Reg. 310; “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “dividend” —ITA 248(1); “exempt policy” — Reg. 306(1), (2), 
306(4)(d); “life insurance business” — ITA 248(1); “‘life insurance policy”, “life insur- 
ance policy in Canada” —ITA 138(12), 248(1); “life insurer”, “person” —ITA 
248(1); “policy anniversary” — Reg. 310; “policy loan” —ITA 148(9), Reg. 310; 
“prescribed” —ITA 248(1); “prescribed premium” — Reg. 309(1); “reduction” — 
Reg. 306(4)(a); “taxpayer” — ITA 248(1). 


307. Accumulating funds — (1) For the purposes of this Part 
and sections 12.2 and 148 of the Act, “accumulating fund”, at any 
particular time, means, 


(a) in respect of a taxpayer’s interest in an annuity contract 
(other than a contract issued by a life insurer), the amount that is 
the greater of 


(i) the amount, if any, by which the cash surrender value of 
his interest at that time exceeds the amount payable, if any, 
in respect of a loan outstanding at that time made under the 
contract in respect of the interest, and 


(ii), the amount, if any, by which 


(A) the present value at that time of future payments to be 
made out of the contract in respect of his interest 


exceeds the aggregate of 


(B) the present value at that time of future premiums to be 
paid under the contract in respect of his interest, and 


(C) the amount payable, if any, in respect of a loan out- 
standing at that time, made under the contract in respect 
of his interest; 


(b) in respect of a taxpayer’s interest in a life insurance policy 
(other than an exemption test policy or an annuity contract to 
which paragraph (1)(a) applies), the product obtained when, 


(1) where the policy is not a deposit administration fund pol- 
icy and the particular time is immediately after the death of 
any person on whose life the life insurance policy is issued or 
effected, the aggregate of the maximum amounts that could 
be determined by the life insurer immediately before the 
death in respect of the policy under paragraph 1401(1)(c) and 
subparagraph 1401(1)(d)(i) if the mortality rates used were 
adjusted to reflect the assumption that the death would occur 
at the time and in the manner that it did occur, and 


(ii) in any other case, the maximum amount that could be 
determined at that particular time by the life insurer under 
paragraph 1401(1)(a), computed as though there were only 
one deposit administration fund policy, or under paragraph 
1401(1)(c), as the case may be, in respect of the policy 
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is multiplied by } 

(iii) the taxpayer’s proportionate interest in the policy, 
assuming for the purposes of this paragraph that the life insurer 
carried on its life insurance business in Canada, its taxation year 
ended at the particular time and the policy was a life insurance 
policy in Canada; and i} 


(c) in respect of an exemption test policy, 


(i) where the policy was issued at least 20 years before the 
particular time, the amount that would be determined at that 
particular time by the life insurer under clause 
1401(1)(c)(ii)(A) in respect of the policy if the insurer’s taxa- 
tion year ended at that particular time, and 


(ii) in any other case, the product obtained when the amount 
that would be determined under subparagraph (i) in respect 
of the policy on its twentieth policy anniversary is multiplied 
by the quotient obtained when the number of years since the 
policy was issued is divided by 20. 


(2) For the purposes of subsection (1), when computing the ac- 
cumulating fund of an interest described in 


(a) paragraph (1)(a), the amounts determined under clauses 
(1)(a)(ii)(A) and (B) shall be computed using, 


(i) where an interest rate for a period used by the issuer when 
the contract was issued in determining the terms of the con- 
tract was less than any rate so used for a subsequent period, 
the single rate that would, if it applied for each period, have 
produced the same terms, and 


(ii) in any other case, the rates used by the issuer when the 
contract was issued in determining the terms of the contract; 


(b) paragraph (1)(b), where an interest rate used for a period by 
a life insurer in computing the relevant amounts in paragraph 
1403(1)(a) or (b) is determined under paragraph 1403(1)(c), (d) 
or (e), as the case may be, and that rate is less than an interest 
rate so determined for a subsequent period, the single rate that 
could, if it applied for each period, have been used in determin- 
ing the premiums for the policy shall be used; and 
(c) paragraph (1)(c) 
(i) the rates of interest and mortality used and the age of the 
person whose life is insured shall be the same as those used 
in computing the amounts described in paragraph 1403(1)(a) 
or (b) in respect of the life insurance policy in respect of 
which the exemption test policy was issued except that 


(A) where the life insurance policy is one to which para- 
graph 1403(1)(e) applies and the amount determined 
under subparagraph 1401(1)(c)(i) in respect of that policy 
is greater than the amount determined under subparagraph 
1401(1)(c)(ii) in respect thereof, the rates of interest and 
mortality used may be those used in computing the cash 
surrender values of that policy, and 


(B) where an interest rate for a period otherwise deter- 
mined under this subparagraph in respect of that interest 
is less than an interest rate so determined for a subsequent 
period, the single rate that could, if it applied for each pe- 
riod, have been used in determining the premiums for the 
life insurance policy shall be used, and 
(ii) notwithstanding subparagraph (i), 

(A) where the rates referred to in subparagraph (i) do not 
exist, the minimum guaranteed rates of interest used 
under the life insurance policy to determine cash surren- 
der values and the rates of mortality under the Commis- 
stoners 1958 Standard Ordinary Mortality Table, as pub- 
lished in Volume X of the Transactions of the Society of 
Actuaries, relevant to the person whose life is insured 
under the life insurance policy shall be used, or 


(B) where, in respect of the life insurance policy in re- 
spect of which the exemption test policy was issued, the 
period over which the amount determined under clause 
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1401(1)(c)(ii)(A) does not extend to the date determined 
under subparagraph 306(3)(d)(ii), the weighted arithmetic 
mean of the interest rates used to determine such amount 
shall be used for the period that is after that period and 
before that date. 


(3) Notwithstanding paragraph (2)(c), 


(a) in the case of a life insurance policy issued after April 30, 
1985, no rate of interest used for the purpose of determining the 
accumulating fund. in respect of an exemption test policy issued 
in respect thereof shall be less than 4 per cent per annum; and. 


(b) in the case of a life insurance policy issued before May 1, 
1985, no rate of interest used for the purpose of determining the 
accumulating fund in respect of an exemption test policy issued 
in respect thereof shall be less than 3 per cent per annum. 


(4) For the purposes of paragraph (1)(c), 


(a) where on the date of issue of an exemption test policy the 
person whose life is insured has attained the age of 75 years, the 
references in paragraph (1)(c) to “20” and “twentieth” shall be 
read as references to “10” and “tenth” respectively; and 


(b) where on the date of issue of an exemption test policy the 
person whose life is insured has attained the age of 66 years but 
not the age of 75 years, the references in paragraph (1)(c) to 
“20” and “twentieth” shall be read as references to 


(i) the number obtained when the number of years by which 
the age of the person whose life is insured exceeds 65 years 
is subtracted from 20, and 


(ii) the adjectival form of the number obtained by performing 
the computation described in subparagraph (1), 


respectively. 


(5) In this section, any amount determined by reference to section 
1401 shall be determined 


(a) without regard to section 1402; 


(b) as if each reference to “policy loan” in section 1401 were 
read as a reference to “policy loan, as defined: in subsection 
148(9) of the Act,”; and 


(c) as if clauses 1401(1)(c)G)(B) and 1401(1)(c)(ii)(C) were read 
without reference to the expression “or the interest thereon that 
has accrued to the insurer at the end of the year”. 

History: Opening words of subsec. 307(1) amended by P.C. 2011-936, subsec. 10(1), 


September 22, 2011, Canada Gazette, Part II, October 12, 2011, applicable with re- 
spect to annuity contracts and life insurance policies last acquired after 1989. 

Para. 307(5)(b) amended by the said P.C. 2011-936, subsec. 10(3), applicable after 
February 1994. 

Cl. 307(2)(c)(ii)(B) amended (to correct an incorrect reference) by P.C. 1991-769, s. 1, 
April 25,1991, Canada Gazette, Part II, May 8, 1991, applicable to) taxation years 
commencing after 1982. 

Para. 307(5)(c) added by P.C. 1984-3789, s. 2, November 29, 1984, Canada Gazette, 
Part II, December 12, 1984, applicable to taxation years commencing after 1982. 

S. 307 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part Il, 
November 24, 1983, applicable to taxation years commencing after 1982. 
Definitions [Reg. 307]: “accumulating fund” — Reg. 307(1); “amount” — ITA 
248(1); “amount payable” — ITA 138(12), Reg. 310; “annuity” — ITA 248(1); “Can- 
ada” — ITA 255, Interpretation Act 35(1); “cash surrender value” — ITA 148(9), Reg. 
310; “insurer”, “life insurance business” — ITA 248(1); “life insurance policy”, “Tife 
insurance policy in Canada” —ITA 138(12), 248(1); “life insurer”, “person” —ITA 
248(1); “policy anniversary” — Reg. 310; “policy loan” —ITA 148(9), Reg. 310; 
“taxation year” — ITA 249; “taxpayer” — ITA 248(1). 

Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance 
policies. 


308. Net cost of pure insurance and mortality gains and 
losses — (1) For the purposes of subparagraph 20(1)(e.2)(ii) and 
paragraph (a) of the description of L in the definition “adjusted cost 
basis” in subsection 148(9) of the Act, the net cost of pure insur- 
ance for a year in respect of a taxpayer’s interest in a life insurance 
policy is the product obtained when the probability, computed on 
the basis of the rates of mortality under the 1969-75 mortality tables 
of the Canadian Institute of Actuaries published in Volume XVI of 


Reg. 
S. 308 


the Proceedings of the Canadian Institute of Actuaries or on the ba- 
sis described in subsection (1.1), that a person who has the same 
relevant characteristics as the person whose life is insured will die 
in the year is multiplied by the amount by which 


(a) the benefit on death in respect of the taxpayer’s interest at the 
end of the year 


exceeds 


(b) the accumulating fund (determined without regard to any 
policy loan outstanding) in respect of the taxpayer’s interest in 
the policy at the end of the year or the cash surrender value of 
such interest at the end of the year, depending on the method 
regularly followed by the life insurer in computing net cost of 
pure insurance. 


Interpretation Bulletins: IT-87R2: Policyholders’ income from life insurance poli- 
cies; IT-309R2: Premiums on life insurance used as collateral. 


(1.1) Where premiums for a particular class of life insurance policy 
offered by a life insurer do not depend directly on smoking or sex 
Classification, the probability referred to in subsection (1) may be 
determined using rates of mortality otherwise determined provided 
that for each age for such class of life insurance policy, the ex- 
pected value of the aggregate net cost of pure insurance, calculated 
using such rates of mortality, is equal to the expected value of the 
ageregate net cost of pure insurance, calculated using the rates of 
mortality under the 1969-75 mortality tables of the Canadian Insti- 
tute of Actuaries published in Volume XVI of the Proceedings of 
the Canadian Institute of Actuaries. 


(2) Subject to subsection (4), for the purposes of this section and of 
the description of G in the definition “adjusted cost basis” in sub- 
section 148(9) of the Act, a “mortality gain” immediately before the 
end of any calendar year after 1982 in respect of a taxpayer’s inter- 
est in a life annuity contract means such reasonable amount in re- 
spect of the taxpayer’s interest in the life annuity contract at that 
time that the life insurer determines to be the increase to the ac- 
cumulating fund in respect of the interest that occurred during that 
year as a consequence of the survival to the end of the year of one 
or more of the annuitants under the life annuity contract. 


(3) Subject to subsection (4), for the purposes of this section and of 
paragraph (c) of the description of Lin the definition “adjusted cost 
basis” ‘in subsection 148(9) of the Act, a “mortality loss” immedi- 
ately before a particular time after 1982 in respect of an interest in a 
life annuity contract disposed of immediately after that particular 
time as a consequence of the death of an annuitant under the life 
annuity contract means such reasonable amount that the life insurer 
determines to be the decrease, as a consequence of the death, in the 
accumulating fund in respect of the interest assuming that, in deter- 
mining such decrease, the accumulating fund immediately after the 
death is determined in the manner described in subparagraph 
307(1)(b)(i). 


(4) In determining an amount for a year in respect of an interest in a 
life annuity contract under subsection (2) or (3), the expected value 
of the mortality gains in respect of the interest for the year shall be 
equal to the expected value of the mortality losses in respect of the 
interest for the year and the mortality rates for the year used in com- 
puting those expected values shall be those that would be relevant 
to the interest and that are specified under such of paragraphs 
1403(1)(c), (d) and (e) as are applicable. 

History: Subsecs. 308(2) and (3) amended by P.C. 2011-936, subsec. 11(1), Septem- 
ber 22, 2011, Canada Gazette, Part Il, October 12, 2011, applicable after February 
1994, 

That portion of subsec. 308(1) before para, (a) replaced by P.C. 1994-940, s. 3, June 2, 
1994, Canada Gazette, Part II, June 15, 1994, applicable to years ending after 1989, 
except that for taxation years that ended before December 1991, the reference in sub- 
sec. 308(1) to “subparagraph 20(1)(e.2)(ii). and paragraph (a) of the description of Lin 
the definition “adjusted cost basis” in subsection 148(9)” shall be read as “subpara- 
graphs 20(1)(e.2)(ii) and 148(9)(a)(ix)”. 

That portion of subsec. 308(1) preceding para, (a) substituted and subsec. (1.1) added 
by P.C. 1991-769, subsecs. 2(1), (2); April 25, 1991, Canada Gazette, Part II, May 8, 
1991, applicable to 1986:et seq. 
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S. 308 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part Il, 
November 24, 1983, applicable to taxation years commencing May 31, 1985. S.C, 
1984, c. 1, subsec. 82(4) provides that s. 308 is deemed to have been validly made.on 
November 17, 1983, with effect as indicated above as if para. 148(9)(a) of the Income 
Tax Act as amended by 1984, c. 1, had been in force on that date. 


Definitions [Reg. 308]: “accumulating fund” — Reg. 307(1); “amount”, “annu- 
ity’ —ITA 248(1); “benefit on death” — Reg. 310; “cash surrender value” —ITA 
1489), Reg. 310; “consequence of the death’ —ITA 248(8); “disposed” —ITA 
248(1)“disposition”; “life annuity contract” — Reg. 301(1), (2); “life insurance pol- 
icy” —ITA 138(12), 248(1); “life insurer’ —ITA 248(1); “mortality gain” — Reg. 
308(2); “mortality loss” — Reg. 308(3); “person” — ITA 248(1); “policy loan” —ITA 
148(9), Reg. 310; “probability” — Reg. 308(1.1); “taxpayer” — ITA 248(1). 


309. Prescribed premiums and prescribed increases — (1) 
For the purposes of this section and section 306, and of subsection 
89(2) of the Act, a premium at any time under a life insurance pol- 
icy is a “prescribed premium” if the total amount of one or more 
premiums paid at that time under the policy exceeds the amount of 
premium that, under the policy, was scheduled to be paid at that 
time and that was fixed and determined on or before December 1, 

1982, adjusted for such of the following transactions and events that 
have occurred after that date in respect of the policy: 


(a) a change in underwriting class; 


(b) a change in premium due to a change in frequency of pre- 
mium payments within a year that does not alter the present 
value, at the beginning of the year, of the total premiums to be 
paid under the policy in the year; 


(c) an addition or deletion of accidental death or guaranteed 
purchase option benefits or disability benefits that provide for 
annuity payments or waiver of premiums; 


(d) a premium adjustment as a result of interest, mortality or ex- 
pense considerations, or of a change in the benefit on death 
under the policy relating to an increase in the Consumer Price 
Index (as published by Statistics Canada under the authority of 
the Statistics Act) where such adjustment 


(i) is made by the life insurer on a class basis pursuant to the 
policy’s terms as they read on December 1, 1982, and 


(ii) is not made as a result of the exercise of a conversion 
privilege under the policy; 


(e) a change arising from the provision of an additional benefit 
on death under a participating life insurance policy, as defined in 
subsection 138(12) of the Act, as, on account or in lieu of pay- 
ment of, or in satisfaction of 


(i) policy dividends or other distributions of the life insurer’s 
income from its participating life insurance business as deter- 
mined under section 2402, or 


Proposed Amendment — Reg. 309(1)(e)(i) 


(i) policy dividends or other distributions of the life in-— 
surer’s income from its participating life insurance busi- 
ness, or 


Application: The October 31, 2011 draft legislation, s. 62, will amend subpara. 
309(1)(€)() to read as above, applicable to taxation years that begin after October 31, 
2011. 


Technical Notes: Section 309 prescribes certain premiums and increases in bene- 
fits under a life insurance policy for the purposes of section 306 of the Regulations 


and subsection 89(2) of the Act. This section also provides under what circumstances 
such premiums and increases will not be prescribed. 


This section is updated and amended to reflect the amendments to Part XXIV of the 
Regulations. This amendment applies to taxation years that begin after October 31, 
2011. For further ip aba pe on related amendments, see the commentary on Part 
XXIV. : 7 


Related Provisions: Reg. Reg. 309.1 — Income from participating life insurance 
businesses. 


(i1) interest earned on policy dividends that are held on de- 
posit by the life insurer; 


(f) redating lapsed policies, if the policy was reinstated not later 
than 60 days after the end of the calendar year in which the tnpse 
occurred, or redating for policy loan indebtedness; 
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(g) a change in premium due to a correction of erroneous infor- 
mation contained in the application for the policy; 

(h) payment of a premium after its due date, or payment of a 
premium no more than 30 days before its due date, as estab- 
lished on or before December 1, 1982; and 


(i) the payment of interest described in paragraph (a) of the defi- 
/ Nition “premium” in subsection 148(9) of the Act. 


(2) For the purposes | of subsections 12.2(9) and 89(2) of the Act, a 
“prescribed increase” in a benefit on death under a life insurance 
policy has occurred at any time where the amount of the benefit on 
death under the policy at that time exceeds the amount of the bene- 
fit on death at that time under the policy that was fixed and deter- 
mined on or before December 1, 1982, adjusted for such of the fol- 
lowing transactions and events that have occurred after that date in 
respect of the policy: 
(a) an increase resulting from a change described in paragraph 
(1)e); 
(b) a change as a result of interest, mortality or expense consid- 
erations, or an increase in the Consumer Price Index (as pub- 
lished by Statistics Canada under the authority of the Statistics 
Act) where such change is made by the life insurer on a class 
basis pursuant to the policy’s terms as they read on December 1, 
1982; 


(c) an increase in consequence of the prepayment of premiums 
(other than prescribed premiums) under the policy where such 
increase does not exceed the aggregate of the premiums that 
would otherwise have been paid; 


(d) an increase in respect of a policy for which 


(i) the benefit on death was, at December 1, 1982, a specific 
mathematical function of the policy’s cash surrender value or 
factors including the policy’s cash surrender value, and 


(ii) that function has not changed since that date, 


unless any part of such increase is attributable to a prescribed 
premium paid in respect of a policy or to income earned on such 
a premium; and 

(€) an increase that is granted by the life insurer on a class basis 
without consideration and not pursuant to any term of the 
contract. 


(3) For the purposes of subsections (1) and (2), a life insurance pol- 
icy that is issued as a result of the exercise of a renewal privilege 
provided under the terms of another policy as they read on Decem- 
ber 1, 1982 shall be deemed to be a continuation of that other 
policy. 


(4) For the purposes of subsection (2), a life insurance policy that i is 
issued as a result of the exercise of a conversion privilege provided 
under the terms of another policy as they read on December 1, 1982 
shall be deemed to be a continuation of that other policy except that 
any portion of the policy relating to the portion of the benefit on 
death, immediately before the conversion, that arose asa conse- 
quence of an event occurring after December 1, 1982 and described 
in paragraph (1)(e) shall be deemed to be a separate life insurance 
policy issued at the time of the conversion. 

History: Opening words of subsec. 309(1) amended by P.C. 2011-936, subsec. 13(1), 
September 22, 2011, Canada Gazette, Part Il, October 12, 2011, applicable with re- 
spect to life insurance policies last acquired after 1989. F 
Opening words of para. 309(1)(e) and paras. 309(1)(f) and (i) amended by the said P.C. 
2011-936, subsecs. 13(2) to (4), applicable after February 1994. 


S. 309 added by P.C. 1983-3530, s. 5, November 17, 1983, Canada Gazette, pai Il, 
November 24, 1983, applicable to taxation years commencing after 1982. 


Definitions [Reg. 309]: “amount”, “annuity” — ITA 248(1); “benefit on death” — 
Reg. 310; “Canada” —ITA 255, Interpretation Act 35(1); “cash surrender value”? — 
ITA 148(9), Reg. 310; “continuation” —Reg. 309(3), (4); “dividend” —ITA 248(1); 
“income from its participating life insurance business” — Reg. 309.1; “insurer”, “life 
insurance business” — ITA 248(1); “life insurance policy” —ITA 13812), 248(1); 
“Tife insurer” —ITA 248(1); “policy loan” — ITA 148(9), Reg. 310; baie me 
ITA 248(1); “prescribed premium” — Reg. 309(1). 


Interpretation Bulletins: IT-66R6: Capital dividends; IT-87R2: eniysines in- 
come from life insurance policies. 
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310. Interpretation — The following definitions apply for the 
purposes of this section and sections 300, 301 and 304 to 309. 


“amount payable” has the same meaning as in subsection 138(12) 
of the Act. 


“benefit on death” does not include policy dividends, or any inter- 
est on a policy dividend, held on deposit by an insurer or any addi- 
tional amount payable as a result of accidental death. 


“cash surrender value” has the same meaning as in subsection 
148(9) of the Act. 


“policy anniversary” includes, in the case of a life insurance pol- 
icy that is in existence throughout a calendar year and that would 
not otherwise have a policy anniversary for the calendar year, the 
end of the calendar year. 


“policy loan” has the same meaning as in subsection 148(9) of the 
Act. 
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“proceeds of the disposition” has the same meaning as in subsec- 
tion 148(9) of the Act. 


“tax anniversary date”, in relation to an annuity contract, means 
the second anniversary date of the contract to occur after October 
22, 1968. 

History: S. 310 amended by P.C. 2011-936, 's. 14, September 22, 2011, Canada Ga- 
zette, Part II, October 12, 2011, applicable after February 1994. 


S. 310 added by 1983-3530, s. 5, November 17, 1983, Canada Gazette, Part II, No- 
vember 24, 1983, applicable to taxation years commencing after 1982. 


Definitions [Reg. 310]: “amount’—ITA . 248(1); “amount payable” —ITA 
138(12), Reg. 310; “annuity” —ITA 248(1); “calendar year” — Interpretation Act 
37(1)(a); “dividend”, “insurer” — ITA 248(1); “life insurance policy” —ITA 138(12), 
248(1). 


PART IV — TAXABLE INCOME EARNED IN 
A PROVINCE BY A CORPORATION 


History: Part IV was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part Il, August 8, 1979. 


I.T. Technical News: 38 (interprovincial tax planning arrangements); 41 (loss con- 
solidation and provincial GAAR; provincial income allocation). 
CRA Audit Manual: 12.14.0: Multiple jurisdictions and allocation of income. 


400. Interpretation — (1) [“Taxable income...”] — In apply- 
ing the definition “taxable income earned in the year in a province” 
in subsection 124(4) of the Act for a corporation’s taxation year 


(a) the prescribed rules referred to in that definition are the rules 
in this Part; and 


(b) the amount determined under those prescribed rules means 
the total of all amounts each of which is the taxable income of 
the corporation earned in the taxation year in a particular prov- 
ince as determined under this Part. 
History: Subsec. 400(1) amended by 2009, c. 2, subsec. 91(1), applicable to 2009 er 
seq. 
Subsec. 400(1) substituted by P.C. 1981-808, s. 1, March 26, 1981, Canada Gazette, 
Part Il, April 8, 1981, applicable to the 1980 and subsequent taxation years. 
Subsec. 400(1) substituted by P.C. 1978-3101, s. 1, October 12, 1978, Canada Gazette, 
Part II, October 25, 1978, applicable to the 1978 and subsequent taxation years. 
CRA Audit Manual: 12.14.2: Multiple jurisdictions — definitions. 


(1.1) [“Taxable income”] — In this Part, a corporation’s taxable 
income for a taxation year is equal to the total of 


(a) the corporation’s taxable income for the taxation year (deter- 
mined without reference to this subsection) or the corporation’ s 
taxable income earned in Canada for the taxation year, as the 
case may be, and 


(b) the positive or negative amount determined by the formula 


A=iB 
where 


A. is the total of all amounts that are, because of the application 
of section 33.1 of the Act, not required to be added in com- 
puting the corporation’s income for the taxation year, and 


B is the total of all amounts that are, because of the application 
of section 33.1 of the Act, not allowed to be deducted in 
computing the corporation’s income for the taxation year. 

Related Provisions: Reg. 413.1 — International banking centre — taxable income 
earned in a province. 


History: Subsec. 400(1.1) added by 2009, c. 2, subsec. 91(1), applicable to 2009 et 
seq. 


(2) [Permanent establishment] — For the purposes of this Part, 
“permanent establishment” in respect of a corporation means a 
fixed place of business of the corporation, including an office, a 
branch, a mine, an oil well, a farm, a timberland, a factory, a work- 
shop or a warehouse, and 


(a) where the corporation does not have any fixed place of busi- 
ness it means the principal place in which the corporation’s busi- 
ness is conducted; 


Income Tax Regulations 


(b) where a corporation carries on business through an employee 
or agent, established in a particular place, who has general au- 
thority to contract for his employer or principal or who has a 
stock of merchandise owned by his employer or principal from 
which he regularly fills orders which he receives, the corpora- 
tion shall be deemed to have a permanent establishment in that 
place; 


~(c) an insurance corporation is deemed to have a permanent es- 
tablishment in each province and country in which the corpora- 
tion is registered or licensed to do business; 


(d) where a corporation, otherwise having a permanent estab- 
lishment in Canada, owns land in a province, such land shall be 
deemed to be a permanent establishment; 


(e) where a corporation uses substantial machinery or equipment 
in a particular place at any time in a taxation year it shall be 
deemed to have a permanent establishment in that place; 


(e.1) if, but for this paragraph, a corporation would not have a 
permanent establishment, the corporation is deemed to have a 
permanent establishment at the place designated in its incorpo- 
rating documents or bylaws as its head office or registered 
office; 

(f) the fact that a corporation has business dealings through a 
commission agent, broker or other independent agent or main- 
tains an office solely for the purchase of merchandise shall not 
of itself be held to mean that the corporation has a permanent 
establishment; and 


(g) the fact that a corporation has a subsidiary controlled corpo- 
ration in a place or a subsidiary controlled corporation engaged 
in trade or business in a place shall not of itself be held to mean 
that the corporation is operating a permanent establishment in 
that place. 

Related Provisions: Reg. 5906 — Carrying on business in a country. 

History: Para. 400(2)(e.1) added by 2009, c. 2, subsec. 91(2), applicable to 2009 et 

seq. 

All that portion of subsec. 400(2) preceding para. (a) amended by P.C. 1994-139, sub- 

sec. 1(1), January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable after 

10:00 p.m. EDST, April 26, 1989. 

All that portion of subsec. 400(2) preceding para. (a) substituted by P.C. 1986-772, s. 1, 


March 26, 1986, Canada Gazette, Part II, April 16, 1986, effective after October 31, 
1985. 


Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province; IT-393R2: Election re tax on rents and timber royalties — non-residents. 


1.T. Technical News: 2 (permanent establishment in province through an agent); 33 
(permanent establishment — the Dudney case update); 41 (provincial income 
allocation). 

Provincial Income Allocation Newsletters: 2 (interpretation of “at any time in a 
taxation year” for Reg. 400(2)(e)). 

CRA Audit Manual: 12.14.3: Permanent establishment; 15.2.15: Tax calculations; 
15.6.0: Permanent establishment. 

Definitions [Reg. 400]: “amount”, “business” — ITA 248(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “em- 
ployee”, “employer”, “insurance corporation”, “office” — ITA 248(1); “permanent es- 
tablishment” — Reg. 400(2); “prescribed” — ITA 248(1); “province” — Interpretation 
Act 35(1); “subsidiary controlled corporation” —ITA 248(1); “taxable income” — 
Reg. 400(1.1); “taxable income earned in Canada” —ITA 248(1); “taxation year” — 
ITA 249. 

Forms: T2 SCH 366: New Brunswick corporation tax calculation; T2 SCH 383: Man- 
itoba corporation tax calculation; T2 SCH 443: Yukon corporation tax calculation; T2 
SCH 500: Ontario corporation tax calculation. 


401. Computation of taxable income — This Part applies to 
determine the amount of taxable income of a corporation earned in 
a taxation year in a particular province. 

History: S. 401 amended by 2009, c. 2, s. 92, applicable to 2009 et seq. 
Definitions [Reg. 401]: “amount” —ITA 248(1); “corporation” — ITA 248(1), In- 


terpretation Act 35(1); “province” — Interpretation Act 35(1); “taxable income” — 
Reg. 400(1.1). 

Forms: T2 SCH 346: Nova Scotia corporation tax calculation; T2 SCH 383: Manitoba 
corporation tax calculation; T2 SCH 384: Manitoba co-operative education tax credit; 
T2 SCH 385: Manitoba odour control tax credit; T2 SCH 411: Saskatchewan corpora- 
tion tax calculation; T2 SCH 427: B.C. corporation tax calculation, 
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402. General rules — (1) Where, in a taxation year, a corporation 
had a permanent establishment in a particular province and, had no 
permanent establishment outside that province, the whole of its tax- 
able income for the year shall be deemed to have been earned 
therein. a 


(2) Where, in a taxation year, a corporation had no permanent es- 
tablishment in a particular province, no part of its taxable income 
for the year shall be deemed to have been earned therein. 


(3) Except as. otherwise provided, where, in a taxation year, a cor- 
poration had a permanent establishment in a province and a perma- 
nent establishment outside that province, the amount of its taxable 


income that shall be deemed to have been earned in the year in the | 


province is 


(a) in any case other than acase specified in paragraph (b) or (c), 
Yo the aggregate of ’ 


(i). that proportion of its taxable income for the year that the 

gross revenue for the year reasonably attributable to the per- 
manent establishment in the province is of its total gross rev- 
enue for the year, and 


(ii) that proportion of its:taxable income for the year that the 
aggregate of the salaries and wages paid in the year by the 
‘corporation to employees of the permanent establishment in 
the province is of the aggregate of all salaries and wages paid 
in the year by the corporation; 
(b) in any case where the gross revenue for the: year of the cor- 
poration is nil, that proportion of its taxable income for the year 
that the aggregate of the salaries and wages paid in the year by 
the corporation to employees of the permanent establishment in 
the province is of the aggregate of all salaries and wages paid in 
the year by the corporation; and 


(c) in any case where the aggregate of the salaries and wages 
paid in the year by the corporation is nil, that proportion of its 
taxable income for the year that the gross revenue for the year 
reasonably attributable to the permanent establishment in_ the 
province is of its total gross revenue for the year. 

Related Provisions: Reg. 402(4)-(8) — Interpretation. 


Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province. . 


Provincial Income Allocation Newsletters: 3 (allocation of leasing revenue). 
Forms: T2S-TC: Tax calculation supplementary — corporations. 


(4) [Attribution to permanent establishment] — For the pur- 
pose of determining the gross revenue for the year reasonably at- 
tributable to’a permanent establishment in a province or country 
other than Canada, within the meaning of subsection (3), the fol- 
lowing rules shall apply: | 


(a) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is sold is in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to the permanent establishment in the province or 
country; 


(b) except as provided. in paragraph (c), where the destination of 
a shipment of merchandise to a customer to. whom, the merchan- 
dise is sold is in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if the per- 
son negotiating the sale may reasonably be regarded as being 
attached to the permanent establishment in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to that permanent establishment; 


(c) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is.sold-is in a country other than 
Canada. in which the taxpayer has.no. permanent establishment, 


(i) if the merchandise was produced or manufactured or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or 2] 
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(ii) if the merchandise was produced: or! manufactured, ‘or 
produced and manufactured, partly in the particular province 
and partly in another place’ by the taxpayer, the gross revenue 
derived therefrom attributable to the permanent establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment'in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and wages 
paid in the year to employees of the permanent establish- 

ments where the merchandise was produced or manufactured 
(or produced and manufactured); 


(d) where a customer to whom merchandise is sold instructs that 
shipment be made to'some:other person and the customer’s of- 


fice with which the sale was negotiated is located in the particu- 


lar province or, country, the, gross revenue derived therefrom 
shall be. attributable to the permanent establishment in the prov- 
ince. or country; 


(e) except as provided in paragraph (f), where a customer to 
whom merchandise is sold instructs that shipment be made to 
some other person and the customer’s office with which. the sale 
was negotiated is located in a province or country other than 
Canada in which the taxpayer has no permanent establishment, 
if the person negotiating the sale may reasonably be regarded as 
being attached to the permanent establishment in the particular 
province or country, the gross revenue derived therefrom shall 
be attributable to that permanent establishment; 


(f) where a customer to whom merchandise is sold instructs that 
shipment be made to some other person and the customer’s of- 
fice with which the sale was negotiated is located in a country 
other than Canada in which the taxpayer has no permanent 
establishment, . 


(i) if the: merchandise was produced or manufactured, or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or 


(ii) if the merchandise was produced. or manufactured, or 
produced and manufactured, partly in the particular province 
and partly in.another place by the taxpayer, the gross revenue 
derived therefrom attributable. to the permanent establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and wages 
paid in the year to employees of the permanent establish- 
ments where the merchandise was produced or manufactured 
(or produced and manufactured); 


(g) where gross revenue is derived from services rendered in the 
particular province or country, the gross revenue shall be attribu- 
table to the permanent establishment in the province or country; 


(h) where-gross revenue is derived from services rendered in. a 
province or country other than Canada in which the taxpayer has 
no permanent establishment, if the person negotiating the con- 
tract may reasonably be regarded as being attached to the perma- 
nent establishment of the taxpayer in the particular province or 
country, the gross revenue shall be attributable to that permanent 
establishment; 


(i) where standing timber or the right to cut standing timber is 
sold and the timber limit on which the timber is standing is in 
the particular. province or country, the gross revenue from, such 
sale shall be attributable to the permanent establishment of the 
taxpayer in the province or country; and 


(j) gross revenue which arises from leasing land owned by the 
taxpayer in a province and which is included in computing its 
income under Part I of the Act’shall be attributable to the perma- 
nent establishment, if any, of the taxpayer in the province where 
the land is: situated. 
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Interpretation Bulletins: IT-177R2: Permanent establishment of a corporation in a 
province. 


Provincial Income Allocation Newsletters: 3 (allocation of leasing revenue). 
(4.1) For the purposes of subsections (3) and (4), where, in a taxa- 
tion year, ; 

(a) the destination of a shipment of merchandise to a customer to 


whom the merchandise is sold by a corporation is in a country © 


other than Canada or the customer to whom merchandise is sold 
by a corporation instructs that the shipment of merchandise be 
made by the corporation to another person and the customer’s 
office with which the sale was negotiated is located in a country 
other than Canada, 


(b) the corporation has a permanent establishment in the other 
country, and 


(c) the corporation is not subject to taxation on its income under 
the laws of the other country, or its gross revenue derived from 
the sale is not included in computing the income or profit or 
other base for income or profits taxation by the other country, 
because of 


(i) the provisions of any taxing statute of the other country, 
or 


(ii) the operation of any tax treaty or convention between 
Canada and the other country, 


the following rules apply: 
(d) with respect to the gross revenue derived from the sale, 
(i) paragraphs 4(a) and (d) do not apply, 


(ii) that portion of paragraph 4(c) preceding subparagraph (i) 
thereof shall be read as follows: 


“(c) where the destination of a shipment of merchandise 
to a customer to whom the merchandise is sold is in a 
country other than Canada,” and 
(ii) that portion of paragraph 4(f) preceding subparagraph (i) 
thereof shall be read as follows: 
“(f) where a customer to whom the merchandise is sold 
instructs that shipment be made to some other person 
and the customer’s office with which the sale was nego- 
tiated is located in a country other than Canada,”; and 


(e) for the purposes of subparagraph (3)(a)(ii), paragraph (3)(b) 
and subparagraphs (4)(c)(ii) and (f)(ii), salaries and wages paid 
in the year to employees of any permanent establishment of the 
corporation located in that other country shall be deemed to be 
nil. 
History: Subsec. 402(4.1) added by P.C. 1994-662, s. 1, April 28, 1994, Canada Ga- 
zette, Part Il, May 18, 1994, applicable to taxation years commencing after 1992, and 


where the corporation so elects by notifying the Minister of National Revenue in writ- 
ing by November 30, 1994, to taxation years ending after 1991. 


(5) For the purposes of subsection (3), “gross revenue” does not 
include interest on bonds, debentures or mortgages, dividends on 
shares of capital stock, or rentals or royalties from property that is 
not used in connection with the principal business operations of the 
corporation. 

I.T. Technical News: 41 (provincial income allocation). 


Provincial Income Allocation Newsletters: 1 (exclusion of interest should be 
interpreted broadly). 


(6) For the purposes of subsection (3), where part of the corpora- 
tion’s operations were conducted in partnership with one or more 
other persons 


(a) the corporation’s gross revenue for the year, and 
(b) the salaries and wages paid in the year by the corporation, 
shall include, in respect of those operations, only that proportion of 


(c) the total gross revenue of the partnership for its fiscal period 
ending in or coinciding with the year, and 


(d) the total salaries and wages paid by the partnership in its 
fiscal period ending in or coinciding with the year, 


Income Tax Regulations 


respectively, that 


~ (e) the corporation’s share of the income or loss of the partner- 
ship for the fiscal period ending in or coinciding with the year, 


is of 
(f) the total income or loss of the partnership for the fiscal period 
ending in or coinciding with the year. 


(7) Where a corporation pays a fee to another person under an 
agreement pursuant to which that other person or employees of that 
other person perform services for the corporation that would nor- 
mally be performed by employees of the corporation, the fee so 
paid shall be deemed to be salary paid in the year by the corporation 
and that part of the fee that may reasonably be regarded as payment 
in respect of services rendered at a particular permanent establish- 
ment of the corporation shall be deemed to be salary paid to an em- 
ployee of that permanent establishment. 


(8) For the purposes of subsection (7), a fee does not include a com- 
mission paid to a person who is not an employee of the corporation. 


History [Reg. 402]: Subsec. 402(3), all that portion of subsec. 402(4) preceding para. 
(a), subsec. 402(6) substituted by P.C. 1980-3346, s. 1, December 11, 1980, Canada 
Gazette, Part II, December 24, 1980, effective in respect of taxation years of corpora- 
tions commencing after 1980. 


Definitions [Reg. 402]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “divi- 
dend”, “employee” — ITA 248(1); “fee” — Reg. 402(8); “fiscal period” — ITA 249.1; 
“gross revenue” — Reg. 402(4), (5), (6); “office” — ITA 248(1); “permanent establish- 
ment” — Reg. 400(2); “person”, “property” — ITA 248(1); “province” — Interpreta- 
tion Act 35(1); “salaries and wages paid in the year” — Reg. 413(1); “share” —ITA 
248(1); “taxable income” — Reg. 400(1.1); “taxation year” — ITA 249; “taxpayer” — 
ITA 248(1); “total gross revenue for the year’ — Reg. 413(2). 


Interpretation Bulletins [Reg. 402]: IT-177R2: Permanent establishment of a cor- 
poration in a province. 


CRA Audit Manual [Reg. 402]: 12.14.4: Gross revenue, salaries and wages paid. 


402.1 Central paymaster — (1) In this Part, if an individual (re- 
ferred to in this section as the “employee”) is employed by a person 
(referred to in this section as the “employer”) and performs a ser- 
vice in a particular province for the benefit of or on behalf of a 
corporation that is not the employer, an amount that may reasonably 
be regarded as equal to the amount of salary or wages earned by the 
employee for the service (referred to in this section as the “particu- 
lar salary”) is deemed to be salary paid by the corporation to an 
employee of the corporation in the corporation’s taxation year in 
which the particular salary is paid if 
(a) at the time the service is performed, 


(i) the corporation and the employer do not deal at arm’s 
length, and 


(ii) the corporation has a permanent establishment in the par- 
ticular province; 


(b) the service 


(i) is performed by the employee in the normal course of the 
employee’s employment by the employer, 

(ii) is performed for the benefit of or on behalf of the corpo- 
ration in the ordinary course of a business carried on by the 
corporation, and 


(iii) is of a type that could reasonably be expected to be per- 
formed by employees of the corporation in the ordinary 
course of the business referred to in subparagraph (ii); and 


(c) the amount is not otherwise included in the aggregate, deter- 
mined for the purposes of this Part, of the salaries and wages 
paid by the corporation. 


(2) In this Part, an amount deemed under subsection (1) to be salary 
paid by a corporation to an employee of the corporation for a ser- 
vice performed in a particular province is deemed to have been 
paid, 16. -baayb 

(a) if the service was performed at one or more permanent estab- 
lishments of the corporation in the particular province, to an em- 
ployee of the permanent establishment or establishments; or 
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(b) if paragraph (a) does not apply, to an employee of any other 
permanent establishment (as is reasonably determined in the cir- 
cumstances) of the corporation in. the particular province. 


(3) In determining under this Part the amount of salaries and wages 
paid in a year by an employer, there shall be deducted the total of 
all amounts each of which is a particular salary paid by the em- 
ployer in the year. ey Is 


(4) Despite subparagraph (1)(a)(i), this section applies to a corpora- 
tion and an employer that deal at arm’s length if the Minister deter- 
mines that the corporation and the employer have entered into an 
arrangement the purpose of which is to reduce, through the provi- 
sion of services as described in subsection (1), the total amount of 
income tax payable by the corporation under a law of the particular 
province referred to in subsection (1). 


(5) For the purposes of this section, a partnership is deemed to be a 
corporation and the corporation’s taxation year is, deemed to be the 
partnership’s fiscal period. 

History: S. 402.1 and its heading amended! by 2009, c: 2, .s..93, applicable to 2009 et 
seq. 

S. 402.1 added by P.c. 1978-3101, s. 2, October 12, 1978, Canada Gazette, Part II, 
October 25, 1978. 


Definitions [Reg. 402.1]: “amount” — ITA 248(1); “arm’s length” — ITA 251(1); 
“business” — ITA: 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “corpora- 
tion” — Reg. 402.1(5), ITA 248(1), Interpretation Act 35(1); “employed” — ITA 
248(1); “employee”, “employer” — Reg. 402.1(1); “employment” — ITA 248(1), “fis- 
cal period” — Reg. 402.1(5), ITA 249.1; “individual”, “insurance corporation’, “Min- 
ister’ —ITA 248(1); “particular salary’ —Reg. 402.1(1); “permanent establish- 
ment” —Reg. 400(2);  “person”,» “property”? —ITA 248(1);.. “province” — 
Interpretation Act 35(1); “resident” —ITA. 250, “salary or wages” —ITA 248(1), 
“taxation year” —ITA 249. 


1.T. Technical News: 44 (central paymaster rules). 


402.2 [Repealed] 
History: S. 402.2 repealed by 2009, c. 2, s. 93, applicable to 2009 et seq. 


S. 402.2 added by P.C. 1981-808, s. 2, March 26, 1981, Canada Gazette, Part I, April 
8, 1981. 


403. Insurance corporations — (1) Notwithstanding subsec- 
tions 402(3) and (4), the amount of taxable income that shall be 
deemed to have been earned in a taxation year in a particular prov- 
ince by an insurance corporation is that proportion of its taxable 
income for the year that the aggregate of 


(a) its net premiums for the year in respect of insurance on pro- 
perty situated in the province, and 


(b) its net premiums for the year in respect of insurance, other 
than on property, from contracts with persons’ resident in the 
province, 


is of the total of such of its net premiums for the year as are in- 
cluded in computing its income for the purposes of Part I.of the Act. 


(2) In this section, “net premiums” of a corporation for a taxation 
year means the aggregate of the gross premiums received by the 
corporation in the year (other than consideration received for annui- 
ties), minus the aggregate for the year of 


(a) premiums paid for reinsurance, 
(b) dividends or rebates paid or credited to policyholders, and 


(c) rebates or returned premiums paid in respect of the cancella- 
tion of policies, 


by the corporation. 


(3) For the purposes of subsection (1), where an insurance corpora- 
tion had no permanent establishment in’a taxation year in a particu- 
lar province, j 


(a) each net premium for that year in respect of insurance on 
property situated in the particular province shall be deemed to be 
a net premium in respect of insurance on property situated in the 
province in which the permanent establishment of the corpora- 
tion to which the net premium is reasonably attributable is situ- 
ated; and 
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(b) each net premium for that year in respect of insurance, other 
than on property, from contracts with persons resident in the 
particular province shall be deemed to be a net premium in re- 
spect of insurance, other than on property, from contracts with 
persons resident in the province in which the permanent estab- 
lishment of the corporation to which the net premium is reasona- 
bly attributable is situated. 


(4) For the purposes of subsection (1), if in a taxation year an insur- 
ance corporation has no permanent establishment in a particular 
country other than Canada, but provides insurance on property in 
the particular country or has a contract for insurance, other than on 
property, with a person resident in the particular country, each net 
premium for the taxation year in respect of the insurance is deemed 
to be a net premium in respect of insurance on property situated in, 
or from contracts with persons resident in, as the case may be, the 
province in Canada or country other than Canada in which is situ- 
ated the permanent establishment of the corporation to which the 
net premium is reasonably attributable in the circumstances. 


History: Subsec. 403(4) added by 2009, c. 2, s. 94, applicable to 2009 et seq. 


Definitions [Reg. 403]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “dividend”, “in- 
surance corporation” — ITA 248(1); “net premiums” — Reg. 403(2), (3); “permanent 
establishment” — Reg. 400(2); “person”, “property” — ITA 248(1); “province” — In- 
terpretation Act 35(1); “resident” —ITA 250; “taxable income” — Reg. 400(1.1); 
“taxation year” — ITA 249, 


404. Banks — (1) Notwithstanding subsections 402(3) and (4), the 
amount of taxable income that is deemed to have been earned by a 
bank in a taxation year in a province in which it had a permanent 
establishment is '/; of the total of 


(a) that proportion of its taxable income for the year that the 
ageregate of the salaries and wages paid in the year by the bank 
to employees of its permanent establishment in the province is 
of the aggregate of all salaries and wages paid in the year by the 
bank, and 


(b) twice that proportion of its taxable income for the year that 
the aggregate amount of loans and deposits of its permanent es- 
tablishment in the province for the year is of the aggregate 
amount of all loans and deposits of the bank for the year. 
Related Provisions: Reg. 413(3) — Application to authorized foreign bank. 


(2) For the purposes of subsection (1), the amount of loans for a 
taxation year is 1/12 of the aggregate of the amounts outstanding, 
on the loans made by the bank, at the close of business on the last 
day of each month in the year. 


(3) For the purposes of subsection (1), the amount of deposits for a 
taxation year is 1/12 of the aggregate of the amounts on deposit 
with the bank ‘at the close of business on the last day of each month 
in the year. 


(4) For the purposes of subsections (2) and (3), loans and deposits 
do not include bonds, stocks, debentures, items in transit and depos- 
its in favour of Her Majesty in right of Canada. 

History: The heading to s. 404 and the opening words of subsec. 404(1) amended by 
P.C. 2009-1869, ss. 2, 3, November 19, 2009, Canada Gazette, Part II, December 9, 
2009, applicable after June 27, 1999. 

Subsec. 404(1) substituted by P.C. 1980-3346, s. 2, December 11, 1980, Canada Ga- 
zette, Part II, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. 

Definitions [Reg. 404]: “all loans and deposits of the bank for the year” — Reg. 
413(3); “amount” —ITA 248(1); “bank” —ITA 248(1), Interpretation Act 35(1); 
“business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1), “depos- 
its” — Reg. 404(3), (4); “employee” —ITA 248(1); “Her Majesty” — Interpretation 
Act 35(1); “loans” — Reg. 404(2), (4); “month” — Interpretation Act 35(1); “perma- 
nent establishment” — Reg. 400(2); “province” — Interpretation Act 35(1); “salaries 
and wages paid in the year” — Reg. 413(1); “taxable income” — Reg. 400(1.1); “taxa- 
tion year” — ITA 249. 


405. Trust and loan corporations — (1) Notwithstanding sub- 
sections 402(3) and (4), the amount of taxable income that shall be 
deemed to have been earned in a taxation year by a trust and loan 
corporation, trust corporation or loan corporation in a province in 
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which it had a permanent establishment is that proportion of its tax- 
able income for the year that the gross revenue for the year of its 
permanent establishment in the province is of the total gross reve- 
nue for the year of the corporation. 


(2) In subsection (1), “gross revenue for the year of its permanent 
establishment in the province” means the aggregate of the gross 
revenue of the corporation for the year arising from 


(a) loans secured by lands situated in the province; 


(b) loans, not secured by land, to persons residing in the 
province; 


(c) loans 


(i) to persons residing in a province or country other than 
Canada in which the corporation has no permanent establish- 
ment, and 


(ii) administered by a permanent establishment in the 
province, 


except loans secured by land situated in a province or country 
other than Canada in which the corporation has a permanent es- 
tablishment; and 


(d) business conducted at the permanent establishment in the 
province, other than revenue in respect of loans. 
History: S. 405 substituted by P.C. 1980-3346, s. 3, December 11, 1980, Canada Ga- 


zette, Part Il, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. 


Definitions [Reg. 405]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “gross 
revenue” — ITA 248(1); “gross revenue for the year of its permanent establishment in 
the province” — Reg. 405(2); “permanent establishment” — Reg. 400(2); “person” — 
ITA 248(1); “province” — Interpretation Act 35(1); “taxable income” — Reg. 
400(1.1); “taxation year” —ITA 249; “trust” — ITA 104(1), 248(1), (3). 


406. Railway corporations — (1) Notwithstanding subsections 
402(3) and (4), the amount of taxable income that shall be deemed 
to have been earned by a railway corporation in a taxation year in a 
province in which it had a permanent establishment is, unless sub- 
section (2) applies, ‘2 the aggregate of 


(a) that proportion of the taxable income of the corporation for 
the year that the equated track miles of the corporation in the 
province is of the equated track miles of the corporation in Can- 
ada; and 


(b) that proportion of the taxable income of the corporation for 
the year that the gross ton miles of the corporation for the year 
in the province is of the gross ton miles of the corporation for 
the year in Canada. 


(2) Where a corporation to which subsection (1) would apply, if this 
subsection did not apply thereto, operates an airline service, ships or 
hotels or receives substantial revenues that are petroleum or natural 
gas royalties, or does a combination of two or more of those things, 
the amount of its taxable income that shall be deemed to have been 
earned in a taxation year in a province in which it had a permanent 
establishment is the aggregate of the amounts computed 


(a) by applying the provisions of section 407 to that part of its 
taxable income for the year that may reasonably be considered 
to have arisen from the operation of the airline service; 


(b) by applying the provisions of section 410 to that part of its 
taxable income for the year that may reasonably be considered 
to have arisen from the operation of the ships; 


(c) by applying the provisions of section 402 to that part of its 
taxable income for the year that may reasonably be considered 
to have arisen from the operation of the hotels; 


(d) by applying the provisions of section 402 to that part of its 
taxable income for the year that may reasonably be considered 
to have arisen from the ownership by. the taxpayer of petroleum 
or natural gas rights or any interest therein; and 


(e) by applying the provisions of subsection (1) to the remaining 
portion of its taxable income for the year. 


Income Tax Regulations 


(3) In this section, “equated track miles” in a specified place means 
the aggregate of 


(a) the number of miles of first main track, 

(b) 80 per cent of the number of miles of other main tracks, and 

(c) 50 per cent of the number of miles of yard tracks and sidings, 
in that place. 


(4) For the purpose of making an allocation under paragraph (2)(b), 
a reference in section 410 to “salaries and wages paid in the year by 
the corporation to employees” shall be read as a reference to sala- 
ries and wages paid by the corporation to employees employed in 
the operation of permanent establishments (other than ships) main- 
tained for the shipping business. 


(5) For the purpose of making an allocation under paragraph (2)(c), 


(a) a reference in section 402 to “gross revenue for the year rea- 
sonably attributable to the permanent establishment in the prov- 
ince” shall be read as a reference to the gross revenue of the 
taxpayer from operating hotels therein; 


(b) a reference in section 402 to “total gross revenue for the 
year” shall be read as a reference to the total gross revenue of 
the taxpayer for the year from operating hotels; and 


(c) a reference in section 402 to “salaries and wages paid in the 
year by the corporation to employees” shall be read as a refer- 
ence to salaries and wages paid to employees engaged in the op- 
erations of its hotels. 


(6) Notwithstanding subsection 402(5), for the purpose of making 
an allocation under paragraph (2)(d), 


(a) a reference in section 402 to “gross revenue for the year rea- 
sonably attributable to the permanent establishment in the prov- 
ince” shall be read as a reference to the gross revenue of the 
taxpayer from the ownership by the taxpayer of petroleum and 
natural gas rights in lands in the province and any interest 
therein; 


(b) a reference in section 402 to “total gross revenue for the 
year” shall be read as a reference to the total gross revenue of 
the taxpayer from ownership by the taxpayer of petroleum and 
natural gas rights and any interest therein; and 


(c) a reference in section 402 to “salaries and wages paid in the 
year by the corporation to employees” shall be read as a refer- 
ence to salaries and wages paid to employees employed in con- 
nection with the corporation’s petroleum and natural gas rights 
and interests therein. 
History: All that portion of subsec. 406(1) preceding para. (a), and subsec. 406(2) 
substituted by P.C. 1980-3346, s. 4, December 11, 1980, Canada Gazette, Part II, De- 


cember 24, 1980, effective in respect of taxation years of corporations commencing 
after 1980. 


Definitions [Reg. 406]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “em- 
ployed”, “employee” — ITA 248(1); “equated track miles” — Reg. 406(3); “gross rev- 
enue” — ITA 248(1); “permanent establishment” — Reg. 400(2); “province” — Inter- 
pretation Act 35(1); “taxable income” — Reg. 400(1.1); “taxation year’ —ITA 249; 
“taxpayer” — ITA 248(1). 


407. Airline corporations — (1) Notwithstanding subsections 
402(3) and (4), the amount of taxable income that shall be deemed 
to have been earned in a taxation year by an airline corporation in a 
province in which it had a permanent establishment is the amount 
that is equal to '/4 of the aggregate of 


(a) that proportion of its taxable income for the year that the 
capital cost of all the corporation’s fixed assets, except aircraft, 
in the province at the end of the year is of the capital cost of all 
its fixed assets, except aircraft, in Canada at the end of the year; 
and 


(b) that proportion of its taxable income for the year that three 
times the number of revenue plane miles flown by its aircraft in 
the province during the year is of the total number of revenue 
plane miles flown by its aircraft in Canada during the year other 
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than miles flown in a province in which the corporation had no 
permanent establishment. | eon] enoitinited 


(2) For the purposes of this section, “revenue plane miles flown” 
shall be weighted according to take-off weight of the aircraft 
operated... alanive by 


(3) For the purposes of this section, “take-off weight” of an aircraft 
means | , 


(a) for an aircraft in respect of which an application form for a 
Certificate of Airworthiness has been submitted, to, and: accepted 
by the Department of Transport, the maximum permissible take- 
_off weight, in pounds, shown on the form; and , 


(b) for any other aircraft, the weight, in pounds, that may reason- 

ably be considered to be the equivalent of the weight referred to 

in paragraph (a). 
History: Para. 407(1)(b) substituted by P.C., 1994-662, s..2, April 28, 1994, Canada 
Gazette, Part II, May 18,. 1994; applicable to taxation years commencing, after 1992. 
Subsec. 407(1) substituted by P.C. 1980-3346, s. 5, December 11,1980, Canada Ga- 
zette, Part II, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. ' peCAtYy 
Subsecs. 407(2), (3) substituted by P.C. 1978-1004, s. 1, April 6, 1978, Canada Ga- 
zette, Part II, April 26, 1978, applicable to taxation years commencing on and after 
January 1,.1978. ale ; eis 
Definitions [Reg. 407]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
tion Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1), “permanent és- 
tablishment” — Reg. 400(2); “province” — Interpretation Act 35(1); “revenue plane 
miles flown’ Reg. 407(2);. “take-off weight” — Reg. '407(3);: “taxable income” —— 
Reg. 400(1.1); “taxation year” —ITA 249. 


408. Grain elevator operators — Notwithstanding subsections 
402(3) and (4), the amount of taxable’ income: of ‘a corporation 
whose. chief business; is the operation of grain elevators.that, shall be 
deemed to have been earned by that corporation in a taxation: year 
in a province in which it had a permanent establishment is '/2 of the 
aggregate of . 4 


(a) that proportion of its taxable income for the year that the 
number of bushels of grain received in the year in the elevators 
operated by the corporation in the province is of the total num- 
ber of bushels of grain received in the year in all the elevators 
operated by the corporation; and 


(b) that proportion of its taxable income for the year that the 
agerégate of ‘salaries and wages paid in the year by the corpora- 
tion to ‘employees of its permanent establishment in the province 
is of the aggregate of all salaries and wages paid in the year by 
the corporation. 
History: S. 408 substituted by P.C. 1980-3346, s. 6, December 11, 1980, Canada Ga- 
zette, Part II, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. 
Definitions [Reg. 408]: “amount”, “business” —ITA 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “employee” —ITA 248(1); “permanent establish- 
ment” — Reg. 400(2); “province” — Interpretation Act 35(1); “salaries and wages paid 
in the year” — Reg. 413(1); “taxable income” — Reg. 400(1.1); “taxation year” — 
ITA 249. 


409. Bus and truck operators — Notwithstanding, subsections 
402(3) and (4), the amount of taxable income. ofa corporation 
whose chief business is the transportation of goods or passengers 
(other than by the operation of a railway, ship or airline service) 
that shall be deemed to have been earned by that corporation in a 
taxation year in a province in which it had a permanent establish- 
ment is '/2 of the aggregate of 


(a) that proportion of its taxable income for the year that the 
number of kilometres driven by the corporation’s vehicles, 
whether owned or leased, on roads in the province in the year is 
of the total number of kilometres driven by those vehicles in the 
year on roads other than roads in provinces or countries in which 
the corporation had no permanent establishment; and | 


(b) that*proportion of its taxable income for the year that’ the 
aggregate of salaries and wages paid in the year by the corpora- 
tion to employees of its permanent establishment in the province 


Reg. 
S. 411 


is/of the aggregate of all salaries and wages paid in the year by 
the corporation. 

History: Para. 409(a) substituted by P.C. 1986-1251, s. 1, May 29, 1986, Canada Ga- 
zétte, Part II, June 11, 1986, applicable to 1985 ef seq. ; 
S. 409 substituted by P.C. 1980-3346, s. 7, December 11, 1980, Canada Gazette, Part 
II, December 24, 1980, effective in respect of taxation years of corporations commenc- 
ing after 1980. 
Definitions [Reg. 409]: “amount”, “business” —ITA 248(1); “corporation” — ITA 
248(1),- Interpretation Act 35(1); “employee” — ITA 248(1); “permanent establish- 
iment’ — Reg. 400(2); “province” — Interpretation Act 35(1); “salaries and wages paid 


in the year’ — Reg. 413(1); “taxable income” — Reg. 400(1.1); “taxation: year” — 
ITA 249. 


410. Ship operators — (1) Notwithstanding subsections 402(3) 
and (4), the amount of taxable income of a corporation whose chief 
business is the operation of ships that shall be deemed to have been 
earned by the corporation in a taxation year in a province in which 
it-had a permanent establishment is the aggregate of, 


(a) that portion of its allocable income for the year that its port- 
call-tonnage in the province is of its total port-call-tonnage in‘all 
the provinces in which it had a permanent establishment; and 


(b) if its taxable income for the year exceeds its allocable in- 
come for the year, that proportion of the excess that the aggre- 
“gate of the salaries and wages paid in the year by the corporation 
“to employees of the permanent establishment (other than a ship) 
in the province is of the aggregate of salaries and wages paid in 
the year by the corporation to employees of its permanent estab- 
lishments (other than ships) in’ Canada. 


(2) In this; section, 


(a) “allocable income for the year” means that proportion of the 
taxable income of the corporation for the year that its total port- 
call-tonnage in Canada is of its total port-call-tonnage in all 
countries; and 


(b) ‘‘port-call-tonnage”, in a province or country means, the’ ag- 
gregate of the products. obtained by multiplying, for.each ship 
operated by. the. corporation, the number of calls. made. in the 
year by that ship at ports in that province or country by the num- 
ber of tons of, the registered net tonnage of that ship. 
History: S. 410 substituted by P.C. 1980-3346, s. 7, December 11, 1980, Canada Ga- 
zette, Part Il, December 24, 1980, effective in respect of taxation years of corporations 
commencing after 1980. ' 
Definitions [Reg. 410]: “allocable income for the year” — Reg. 410(2)(a), 
“amount”, “business” — ITA 248(1); “Canada” —ITA ‘255, Interpretation Act 35(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “employee” —ITA 248(1); 
“permanent establishment” — Reg. 400(2); “port-call tonnage” — Reg. 410(2)(b); 
“province” — Interpretation Act 35(1); “salaries and wages paid in the year by the cor- 
poration: to, employees” —Reg.406(4); “taxable income” — Reg. 400(1:1); “taxation 
year’ — ITA 249. 


411. Pipeline operators — Notwithstanding subsections 402(3) 
and (4), the amount of taxable income of a corporation whose chief 
business is the operation of a pipeline that shall be deemed to have 
been earned by that corporation in a taxation year in a province in 
which it had aipermanent establishment is: //2 of the aggregate of 


(a) that proportion of its taxable income for the year that the 
number of miles of pipeline of the corporation in the province is 
of the number of miles of pipeline of the corporation incall the 
provinces in, which it had a permanent establishment; and 


(b) that proportion. of its taxable, income, for the year that the 
aggregate of the salaries and, wages paid in the year bythe cor- 
poration to employees ofits. permanent establishment) in the 
province is of the aggregate of salaries and, wages paid in the 
year by the corporation to employees of its permanent establish- 
‘ments in Canada. . 
History: S. 411 substituted by P.C.. 1980-3346, s:.7, December 11,1980, Canada Ga- 
zette, Part Il, December 24, 1980, effective in respect, of taxation years of corporations 
commencing after 1980. 
Definitions [Reg. 411]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1), “em- 
ployee” — ITA 248(1); “permanent establishment” — Reg. 400(2); “province” — In- 
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terpretation Act 35(1); “salaries and wages paid in the year’ — Reg. 413(1); “taxable 
income” — Reg. 400(1.1); “taxation year” — ITA 249. 


412. Divided businesses — Where part of the business of a cor- 
poration for a taxation year, other than a corporation described in 
section 403, 404, 405, 406, 407, 408, 409, 410 or 411, consisted of 
operations normally conducted by a corporation described in one of 
those sections, the corporation and the Minister may agree to deter- 
mine the amount of taxable income deemed to have been earned in 
the year in a particular province to be the aggregate of the amounts 
computed 


(a) by applying the provisions of such of those sections as would 
have been applicable if it had been a corporation described 
therein to the portion of its taxable income for the year that 
might reasonably be considered to have arisen from that part of 
the business; and 


(b) by applying the provisions of section 402 to the remaining 
portion of its taxable income for the year. 
Definitions [Reg. 412]: “amount”, “business” — ITA 248(1); “corporation” — ITA 


248(1), Interpretation Act 35(1); “Minister” —ITA 248(1); “province” — Interpreta- 
tion Act 35(1); “taxable income” — Reg. 400(1.1); “taxation year’ —ITA 249, 


413. Non-resident corporations — (1) In this Part, if a corpora- 
tion is not resident in Canada, “‘salaries and wages paid in the year” 
by the corporation does not include salaries and wages paid to em- 
ployees of a permanent establishment outside Canada. 


CRA Audit Manual: 15.2.15: Tax calculations. 


(2) For the purposes of paragraph 402(3)(a), where a corporation is 
not resident in Canada, “total gross revenue for the year” of the cor- 
poration does not include gross revenue reasonably attributable to a 
permanent establishment outside Canada. 


(3) For the purpose of paragraph 404(1)(b), in the case of an author- 
ized foreign bank, “all loans and deposits of the bank for the year” 
is to be read as a reference to “all loans and deposits of the bank for 
the year in respect of its Canadian banking business”. 


History: Subsec. 413(3) added by P.C, 2009-1869, s. 4, November 19, 2009, Canada 
Gazette, Part Il, December 9, 2009, applicable after June 27, 1999. 


Subsec. 413(1) amended by 2009, c. 2, s. 95, applicable to 2009 et seq. 


Definitions [Reg. 413]: “authorized foreign bank” — ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “Canadian banking business” — ITA 248(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “employee”, “gross revenue” — ITA 
248(1); “permanent establishment” — Reg. 400(2); “resident in Canada” — ITA 250; 
“taxable income” — Reg. 400(1.1). 


413.1 International banking centre exception — Despite any 
other provision in this Part, a corporation’s taxable income earned 
in a taxation year in a particular province is equal to the total of 


(a) the corporation’s taxable income earned in the taxation year 
in the particular province (determined without reference to this 
section), and 


(b) the positive or negative amount determined by the formula 


A:—B 
where 


A is the total of all amounts that are, because of the application 
of section 33.1 of the Act to a business carried on in a branch 
or office situated in the particular province, not allowed to be 
deducted in computing the corporation’s income for the taxa- 
tion year, and 


B is the total of all amounts that are, because of the application 
of section 33.1 of the Act to a business carried on in a branch 
or office situated in the particular province, not required to 
be added in computing the corporation’s income for the taxa- 
tion year. 


Related Provisions: Reg. 400(1.1)(b) — International banking centre — taxable 
income. 
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History: S. 413.1 added by 2009, c. 2, s. 96, applicable to 2009 et seg. 


Definitions [Reg. 413.1]: “amount”, “business” —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “office” — ITA 248(1); “province” — Interpre- 
tation Act 35(1); “taxable income” — Reg. 400(1.1); “taxation year” — ITA 249. 


414. Provincial SIFT tax rate — (1) [Definitions] — The fol- 
lowing definitions apply in this section. 


“general corporate income tax rate’’, in a province for a taxation 
year, means 


(a) for Quebec, 0%; 


(b) for the Newfoundland offshore area, the highest percentage 
rate of tax imposed under the laws of Newfoundland and Labra- 
dor on the taxable income of a public corporation earned in the 
taxation year in Newfoundland and Labrador; 


(c) for the Nova Scotia offshore area, the highest percentage rate 
of tax imposed under the laws of Nova Scotia on the taxable 
income of a public corporation earned in the taxation year in 
Nova Scotia; and 


(d) for each other province, the highest percentage rate of tax 
imposed under the laws of the province on the taxable income of 
a public corporation earned in the taxation year in the province. 


Related Provisions: Reg. 414(4) — Limitation on application of para. (a). 


“province” includes the Newfoundland offshore area and the Nova 
Scotia offshore area. 


Related Provisions: ITA 124(4) — Same definition applies to corporations. 


“taxable SIFT distributions”, for a taxation year, means 


(a) in the case of a SIFT trust, its non-deductible distributions 
amount for the taxation year; and 


(b) in the case of a SIFT partnership, its taxable non-portfolio 
earnings for the taxation year. 


Related Provisions: ITA 104(16), 122(3) — Non-deductible distributions amount; 
ITA 197(1) — Taxable non-portfolio earnings. 


(2) [Application to SIFT] — In determining the amount of a 
SIFT trust’s or SIFT partnership’s taxable SIFT distributions for a 
taxation year earned in a province 


(a) except as provided in paragraph (b), this Part applies in re- 
spect of the SIFT trust or SIFT partnership as though 


(i) each reference to “corporation” (other than in the expres- 
sion “subsidiary controlled corporation’’) were read as a ref- 
erence to “SIFT trust” or “SIFT partnership”, as the case may 
be, 


(ii) each reference to “taxable income” were read as a refer- 
ence to “taxable SIFT distributions”, 


(ili) each reference to “its incorporating documents or by- 
laws” were read as a reference to “the agreement governing 
the SIFT trust” or “the agreement governing the SIFT part- 
nership”, as the case may be, and 


(iv) “subsidiary controlled corporation” in respect of a SIFT 
trust or a SIFT partnership meant a corporation more than 
50% of the issued share capital of which (having full voting 
rights under all circumstances) belongs to the SIFT trust or 
SIFT partnership, as the case may be; and 


(b) subsection 400(1), section 401, subsections 402(1) and (2) 
and sections 403 to 413 do not apply. 


(3) Subject to subsection (4), in applying the definition “provincial 
SIFT tax rate” in subsection 248(1) of the Act in respect of a SIFT 
trust or SIFT partnership for a taxation year, the prescribed amount 
determined in respect of the SIFT trust or SIFT partnership for the 
taxation year is 


(a) if the SIFT trust or SIFT partnership has no permanent estab- 
lishment in a province in the taxation year, 0.10; 


(b) if the SIFT trust or SIFT partnership has a permanent estab- 
lishment in a province in the taxation year and has no permanent 
establishment outside that province in the taxation year, the dec- 
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imal fraction equivalent of the general corporate income tax rate 
in the province for the taxation year; and 


(c) if the SIFT trust or SIFT partnership has a permanent estab- 
lishment in the taxation year in a province, and has a permanent 
establishment outside that province in the taxation year, the 
amount, expressed as a decimal fraction, determined by the 
formula 


A+B 
where 


A_is the total of all amounts, if any, each of which is in respect 

~ of a province in which the SIFT trust or SIFT partnership has 

a permanent establishment in the taxation year and is deter- 
mined by the formula 


C/DxE 
where 


C is its taxable SIFT distributions for the taxation year 
earned in the province, 


D is its total taxable SIFT distributions for the taxation year, 
and 


Eis the decimal fraction equivalent of the general corporate 
income tax rate in the province for the taxation year, and 


B is the amount determined by the formula 


(1-F/D) x 0.1 
where 


F is the total of all amounts each of which is an amount 
determined under the description of C in the description 
of A in respect of a province in which the SIFT trust or 
SIFT partnership has a permanent establishment in the 
taxation year. 


(4) If a SIFT trust or a SIFT partnership has a permanent establish- 
ment in Quebec in a taxation year, paragraph (a) of the definition 
“general corporate income tax rate” in subsection (1) does not apply 
in determining the prescribed amount under subsection (3) in re- 
spect of the SIFT trust or the SIFT partnership for the taxation year 
for the purposes of applying the definition “provincial SIFT tax 
rate” in determining: 


(a) in the case of the SIFT partnership, the amount of a dividend 
deemed by paragraph 96(1.11)(b) of the Act to have been re- 
ceived by it in the taxation year; and 


(b) in the case of the SIFT trust, the amount of its taxable SIFT 
trust distributions for the taxation year. 


History: S..414 and its heading amended by 2009, c. 2, s..97, applicable to 2007 et 
seg, except that para. 414(4)(b) shall not apply for the taxation years of a SIFT trust 
that end before February 3, 2009. 


S. 414 added by P.C. 1985-2433, August 7, 1985, Canada Gazette, Part II, August 21, 
1985, applicable to taxation years commencing after June 22, 1984. 


Definitions [Reg. 414]: “amount” — ITA 248(1); “corporation” —ITA 248(1), In- 
terpretation Act 35(1); “dividend” —ITA 248(1); “general corporate income tax 
rate” — Reg. 414(1); “Newfoundland offshore area” — ITA 248(1); “non-deductible 
distributions amount’ — 104(16), 122(3); “Nova Scotia offshore area” — ITA 248(1); 
“permanent establishment” — Reg. 400(2); “prescribed” — ITA 248(1), “province” — 
Reg. 414(1), Interpretation Act 35(1); “public corporation” — ITA 89(1), 248(1); 
“share” — ITA 248(1); “SIFT partnership” — ITA 197.1, 248(1); “SIFT trust” — ITA 
122.1, 248(1); “taxable income” — Reg. 400(1.1); “taxable non-portfolio earnings” — 
ITA 197(1); “taxable SIFT distributions” — Reg. 414(1), (2); “taxation year” — ITA 
249. 


415. [Repealed] 
History: S. 415 repealed by 2009, c. 2, s. 97, applicable to 2007 er seq. 


S. 415 added by P.C. 1985-2433, August 7, 1985, Canada Gazette, Part II, August 21, 
1985, applicable to taxation years commencing after June 22, 1984. ' 


Reg. 
S. 600(b) 


PART V — NON-RESIDENT-OWNED 
INVESTMENT CORPORATIONS 


History: Part V was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part If, August 8, 1979. 


500. Elections — Any election by a corporation to be taxed under 
section 133 of the Act shall be made by forwarding by registered 
mail to the Director—Taxation at the District Office of the Depart- 
ment of National Revenue [Canada Revenue Agency], Taxation 
that serves the area in which the head office of the corporation is 
located the following documents: 


(a) a letter stating that the corporation elects to be taxed under 
the said section 133; 


(b) a certified copy of the resolution of the directors of the cor- 
poration authorizing the election to be made; and 


(c) a certified list showing 


(i) the names and addresses of the registered shareholders 
and the number of shares of each class held by each, 


(ii) the names and addresses of the holders of the corpora- 
tion’s bonds, debentures, or other funded indebtedness, if 
any, and 


(iii) the names and addresses of the beneficial owners of 
shares, bonds, debentures, or other funded indebtedness in 
cases where the registered shareholders or holders, as the 
case may be, are not the beneficial owners. 
History: S. 500 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part Il, 
April, 1983, to substitute “Director—Taxation at the District Office of the Department 
of National Revenue, Taxation that serves the area in which the head office of the 
corporation is located” for “Deputy. Minister of National Revenue for Taxation at Ot- 
tawa”, and to remove the requirement to file duplicate copies of the documents listed. 


Definitions [Reg. 500]: “beneficial owner’ —ITA 248(3); “corporation’ — ITA 
248(1), Interpretation Act 35(1); “office”, “share’’, “shareholder” — ITA 248(1), 


501. Elections revoked — Any election to be taxed under sec- 
tion 133 of the Act shall be revoked by a corporation by forwarding 
by registered mail to the Deputy Minister of National Revenue 
[Commissioner of Revenue] for Taxation at Ottawa the following 
documents in duplicate: 


(a) a letter stating that the corporation revokes its election; and 
(b) a certified copy of the resolution of the directors of the cor- 
poration authorizing the election to be revoked, 


Definitions [Reg. 501]: “corporation” —ITA 248(1), Interpretation Act 35(1); 
“Minister” — ITA 248(1). 


502. Certificates of changes of ownership — A corporation 
which is taxable under section 133 of the Act shall attach to its re- 
turn of income required under subsection 150(1) of the Act, a certi- 
fied statement showing any changes during the taxation year in the 
information referred to in paragraph 500(c). 


Definitions [Reg. 502]: “corporation” — ITA 248(1), Interpretation Act 35(1); “tax- 
ation year” — ITA 249. 


503. [Revoked] 


History: S. 503 revoked by P.C. 1980-502, s. 1, February 8, 1980, Canada Gazette, 
Part II, February 27, 1980, effective January 1, 1979. 


PART Vi — ELECTIONS 


600. [Prescribed provisions for late elections] — For the 
purposes of paragraphs 220(3.2)(a) and (b) of the Act, the following 
are prescribed provisions: 


(a) section 21 of the Act; 

(b) subsections 7(10), 13(4), (7.4) and (29), 14(6), 20(24), 44(1) 
and (6), 45(2) and (3), 50(1), 53(2.1), 70(6.2), (9.01), (9.11), 
(9.21) and (9.31), 72(2), 731); 80.1(1), 82(3), 83(2), 104(5.3) 
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and (14), 107(2.001), 143(2), 146,01(7), 146.02(7),. 164(6) ana 
ie D, geal) and cysts py the or 


(c) piace ta 12(2.2)(b), 66. 4I\(c), (d) and (e) and (8)(c), (d) 
and (e), 80.01(4)(c), 86.1(2)(f) and 128.1(4)(d), (6)(a) and (c), 
(7)(d) and (g) and (8)(c) of the Act; 


jo toposes Amendment ~ — Reg. Bee _ a atergries 
; to ITA 56. 4(3) c) 

Department * Finance email, Oct. 11, 2006: S 
From: Grant Wilkinson, <Grant. Wilkinson @cra-are. gC. ca> 
To: David M. Sherman <ds@dayidsherman, ca> 2 
Sylvain Lavoie has asked me to reply to your message of ‘aes cease the 
inclusion of 56.4(3)(c) in reg 600. It is still our intention to add it to reg 600. However, 
as I know you can appreciate, I have no idea when that provision will | be enacted [it is 


in the July 16, 2010 draft legislation, which will be the 2002-2012 technical bill, not 
yet enacted as of July 2011- —ed)}. 


(d) subsections 1103(1), (2) and (2d) and d5g4s 1) of these 
Regulations. 
History: Para. 600(b) amended by P.C. 2010-551, subsecs. 1(2) and (3), April 29, 
2010, Canada Gazette, Part Il, May 12, 2010, in force on May 12, 2010. 
Para. 600(b) amended by the said P.C. 2010-551, subsec. 1(1), applicable in respect of 
dispositions of property after May 1, 2006. 
Paras. 600(b) and (c) amended by P.C. 2006-815, subsec. 1(1), August 29, 2006, Can- 
ada Gazette, Part Il, September 20, 2006, effective June 1, 2005. 


Para. 600(b) amended by the said P.C. 2006-815, subsec. 1(2), effective January 1, 
2001. 


Paras. 600(b) and (c) amended by P.C. 2005-1133, s. 3, June 7, 2005, Canada Gazette, 
Part II, June 29, 2005, effective June 29, 2005. 


S. 600 amended by P.C. 2005-694, s. 3, May 3, 2005, Canada Gazette, Part II, May 18, 
2005, in force May 18, 2005 except that the references in para, 600(c) to ITA 
128.1(6)(a) and (c), (7)(d) and (g) and (8)(c) apply in respect of changes of residence 
occurring after October 1, 1996. 


Para. 600(c) amended by P.C. 2002-531, s. 1, April 11, 2002, Canada Gazette, Part II, 
April 24, 2002, to add reference to ITA 86.1(2)(f), in force April 11, 2002. 

Para. 600(b) amended by P.C. 2001-1106, s. 2, June 14, 2001, Canada Gazette, Part II, 
July 4, 2001, to add reference to ITA 143(2) and delete reference to ITA 80(3), applica- 
ble to an election in respect of 1998 er seq. that is made under ITA 143(2) as it applies 
to 1998 et seq. 

Para 600(b.1) repealed by P.C. 1998-2270, s. 7, December 16, 1998, Canada Gazette, 
Part II, January 6, 1999, deemed to have come into force on February 1, 1998. 
Paras. 600(b) and (c) amended and (b.1) added by P.C. 1997-1472, s. 1, October 9, 
1997, Canada Gazette, Part Il, October 29, 1997, effective October 29, 1997. 

Paras. 600(b), (c) and (d) amended by P.C. 1996-214, February 20, 1996, Canada Ga- 
zette, Part II, March 6, 1996, effective March 6, 1996. 

Paras. 600(b), (c) and (d) amended and para. (c.1) added, by P.C. 1995-1210, July 26, 
1995, Canada Gazette, Part II, August 9, 1995. 

Paras. 600(b) and (c) amended by P.C. 1993-1942, December 2, 1993, Canada Gazette, 
Part II, December 15, 1993. 


Part VI (s. 600) added by P.C. 1992-914, May 7, 1992, Canada Gazette, Part II, May 
20, 1992 effective commencing December 17, 1991. 


Former Part VI “Credit Union Reserves”, revoked by P.C. 1990-2779, s. 1, December 
20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years com- 
mencing after June 17, 1987 that end after 1987. 


Definitions [Reg. 600]: “Canada” —ITA 255, Interpretation Act 35(1): “Min- 
ister’ —ITA 248(1); “month” — Interpretation Act 35(1); “prescribed” — ITA 
248(1). 


Information Circulars: 07-1: Taxpayer relief provisionss. 


Income Tax Regulations 


PART VII — LOGGING TAXES ON INCOME 


History: Part VII was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P:C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979.. 


Heading preceding s. 700 substituted BF RG: 1978- 1315, s. 1, Apri 20, 1978, Canada 
Gazette; Part II, May 10, 1978. 


700. Logging — (1) Except as provided in subsection (2), for the 
purposes of paragraph 127(2)(a) [127(2)“income for the year from 
logging operations in the province’’] of the Act “income for the year 
from logging operations in the province” means the aggregate of 


(a) where standing timber is cut in the province by the taxpayer 
or logs cut from standing timber in the province are acquired by 
the taxpayer and the logs so obtained are sold by the taxpayer in 
the province before or on delivery to a sawmill, pulp or paper 
plant or other place for processing logs, the taxpayer’s income 
for the year from the sale, other than any portion thereof that 
was included in computing the taxpayer’s income from logging 
operations in the province for a previous. year; 


(b) where standing timber in the province or the right to cut 
standing timber in the province is sold by the taxpayer, the tax- 
payer’s income for the year from the sale, other than any portion 
thereof that was included in computing the taxpayer’s income 
from logging operations in the province fora previous year; 


(c) where standing timber is cut in the province by the taxpayer 
or logs cut from standing timber in the province.are acquired by 
the taxpayer, if the logs so obtained are 


(i) exported from the province and are sold by him prior to or 
on delivery to a sawmill, pulp or paper plant or other place 
for processing logs, or 


(ii) exported from Canada, 


the amount computed by deducting from the value, as deter- 
mined by the province, of the logs so exported in the year, the 
aggregate of the costs of acquiring, cutting, transporting and 
selling the logs; and 


(d) where standing timber is cut in the province by the taxpayer 
or logs cut from standing timber in the province are acquired by 
the taxpayer, if the logs are processed by the taxpayer or by a 
person on his behalf in a sawmill, pulp or paper plant or other 
place for processing logs in Canada, the income of the taxpayer 
for the year from all sources minus the aggregate of 


(i) his income from sources other than logging operations 
carried on in Canada and other than the processing in Canada 
by him or on his behalf and sale by him of logs, timber and 
products produced therefrom, 


(ii) each amount included in the aggregate determined under 
this subsection by virtue of paragraph (a), (b) or (c), and 


(iii) an amount equal to eight per cent of the original cost to 
him of properties described in Schedule II used by him in the 
year in the processing of logs or products derived therefrom 
or, if the amount so determined is greater than 65 per cent of 
the income remaining after making the deductions under sub- 
paragraphs (i) and (ii), 65 per cent of the income so remain- 
ing or, if the amount so determined is less than 35 per cent of 
the income so remaining, 35 per cent of the income so 
remaining. 

History: Paras. 700(1)(a), (b) substituted by P.C. 1992-1862, August 27, 1992, Can- 


ada Gazette, Part II, September 9, 1992, applicable in respect of taxation’ years begin- 
ning after 1990. 


All that portion of para. 700(1)(d) preceding subpara. (ii) and all that portion of para. 
700(2)(b) preceding subpara. (ii) substituted by P.C. 1987-2355, November 26, 1987, 
Canada Gazette, Part Il, December 9, 1987, applicable to taxation years ending after 
December 9, 1987. 


(2) Where the taxpayer cuts standing timber or acquires logs cut 
from standing timber in more than one province, for the purposes of 
paragraph 127(2)(a) [127(2)‘income for the year from logging op- 
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erations in the province”’] of the Act “income for the year from log- 
ging operations in the province” means the aggregate of 


(a) the amounts determined in respect of that province in accor- 
dance with paragraphs (1)(a), (b) and (c); and ; 

(b) where the logs are processed by the taxpayer or by a person 
on his behalf in a sawmill, pulp or paper plant or other place for 
processing logs in Canada, an amount equal to the proportion of 
the income of the taxpayer for the year from all sources, minus 
the aggregate of ) 


(i) his income from sources other than logging: operations 

_ carried on in Canada and other than the processing in Canada 
by him or on his behalf and sale by him of logs, timber and 
products produced therefrom, 


(ii) the aggregate of amounts determined. in, respect.of each 
province in accordance with pees (1)(a), (b) and (c), 
and 


(iii) an amount equal’'to eight per cent of the original cost to 
him of properties described in Schedule II used: by him in the 
year in the processing of logs or products derived therefrom 
or, if the amount so determined is greater than 65 per cent of 
the income remaining after making the deductions under sub- 
paragraphs (i) and (ii), 65 per cent of the income ‘so remain- 
ing or, if the amount so determined is less than 35 per cent of 
the income’ so remaining, 35. per cent ofthe income so 
remaining, 


that 


(iv) the quantity of standing timber cut in the province in the 
year by the taxpayer and logs cut from standing timber in the 
province acquired by the taxpayer in the year, 


is of 


(v) the total quantity of standing timber cut an logs acquired 
in the-year by. the taxpayer. 


Forms: T2 SCH 21: Federal foreign income tax credits and federal logging tax credit. 


(3) For the purpose of the definition “logging tax” in subsection 
127(2) of the Act, each of the following is declared to be a tax of 
general application on income from logging operations: 


(a) the tax imposed by the Province of British Columbia under 
the Logging Tax Act, R.S.B.C. 1996, c. 277; and 


(b) the tax imposed by the Province of Quebec under Part VII of 
the Taxation Act, R.S.Q., c. I-3. 
History: Subsec. 700(3) amended by P.C. 2010-548, subsec. 10(3), April 29, 2010, 
Canada Gazette, Part Il, May 12, 2010, in force on May 12, 2010. 
Para. 700(3)(b) revoked, (c) substituted by P.C. 1982- 3879, December 16, 1982; Can- 
ada Gazette, Part Il, January 12, 1983, applicable, as to para. 700(3)(b), in respect of 
taxation years ending after March 30, 1972, and, as to para. 700(3)(c), in respect of 
1972 et seq. 


Definitions [Reg. 700]:, “amount” — ITA 248(1); “Canada” — ITA 255, Interpreta- 
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tion Act 35(1); “legislature” — Interpretation Act 3a(1) legislative assembly”; “per- 
son” — ITA 248(1); “province” — Interpretation Act 35(1);-“‘taxpayer” — ITA 248(1). 


701. [Revoked] 


History: S. 701 revoked by P.C. 1978-1315, s. 2, April 20, 1978;:Canada Gazette, Part 
II, May 10, 1978. 


ParT VIIl — NON-RESIDENT TAXES 


History: Part VIII was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force' August 15, 1979, by P.C, 1979-1934, July 19; 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


800. Registered non-resident insurers — Subsections 215(1), 
(2) and (3) of the Act do not.apply to amounts paid or credited to.a 
registered non-resident insurer. 

Related Provisions: Reg. 803.1 — Application to authorized foreign bank before 
Aug. 8/09, 


History: S: 800 amended by P.C. 2009-1869, subsec. 5(1), November 19, 2009, Can- 
add Gazette; Part Il, December 9, 2009, applicable to taxation years that end after June 
27, 1999. 


Reg. 
S. 804 


Definitions [Reg. 800]: 
surer” — Reg. 804. 


“amount” —ITA 248(1); “registered non-resident in- 


801. Filing of returns by registered non-resident insur- 
ers — A taxpayer that is a registered non-resident insurer in a taxa- 
tion year shall file a return for the taxation year in prescribed form 
with the Minister on or before’ its filing-due date for the taxation 
year. i ' ! 


Related Provisions: Reg. 803.1 — Application to authorized foreign bank before 
Aug. 8/09. 


History: S:'801 amended by P.C. 2009-1869, subsec.'5(1), November 19, 2009, Can- 
ada Gazette, Part Il; December 9, 2009, applicable to taxation years that end after June 
27, 1999. Per s. 14 of P.C. 2009-1869, returns required to be filed by an authorized 
foreign bank under s. 801 are deemed to have been filed with the Minister of National 
Revenue ina timely manner if they are so filed on or before the later of (a) the day on 
ot before which they would, but for this section, be required to’ be filed; and (b) the day 
that is 6 months after the amending regulations were published in Part II of the Canada 
Gazette (June 9, 2010). 


S. 801 substituted by P.C. 1990-2002, s. 1, September 20, 1990, Canada Gazette, Part 
II, October 10, 1990, applicable in respect of taxation years beginning after June 17, 
1987 and ending after 1987. 

Definitions [Reg. 801]: “Minister” —ITA .248(1); “prescribed”, — ITA ,248(1); 
“registered non-resident insurer” — Reg. 804; “taxation year’ —ITA 249; “tax- 
payer” —ITA 248(1). 


Forms: T2016: Part XIII tax return — tax on income from Canada of approved non- 
resident insurers. 


802. Amounts taxable — The amounts that are taxable under 
Part XIII of the Act in a taxation year of a taxpayer that is a regis- 
tered non-resident insurer in the taxation, year are amounts paid or 
credited to the taxpayer in the taxation year other than amounts in- 
cluded under Part I of the Act in computing the taxpayer’s income 
from a business carried on by it in Canada. 


Related Provisions: Ree: 803.1 — Application to authorized foreign bank before 
Aug. 8/09. 


History: S. 802 amended Wy P.C. 2009- 1869, subsec. 5(1), November 19, 2009, Can- 
ada Gazette, Part Il, December 9; 2009, applicable to taxation years that end after June 
27,1999. 


Definitions [Reg. 802]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “registered non-resident insurer” — Reg. 804; “taxation 
year” —ITA 249; “taxpayer” —ITA 248(1). 


803. Payment of tax by registered non-resident insurers — 
A. taxpayer, that.is a registered non-resident insurer in a taxation 
year shall pay to the Receiver General, on or before its filing-due 
date for the taxation year, the tax payable by it under Part XIII of 


_ the Act in the taxation year. 


Related Provisions: Reg. 803.1— Application to authorized foreign bank ois 
Aug. 8/09. 


History: S. 803 amended by P.C. 2009-1869, subsec. 5(1), November 19, 2009, Can- 
ada Gazette, Part II, December 9, 2009, applicable to taxation years that end after June 
27, 1999. Pers. 14 of P.C. 2009-1869, amounts required to be paid by an authorized 
foreign bank under ‘s: 803 aré deemed to have’ been ‘paid to the Minister of National 
Revenue in’a timely manner if they are so paid on or before the later of (a) the day on 
or before which they would, but for this section, be required to be paid; and (b) the day 
that is 6 months after the amending regulations were published in Part it of the Canada 
Gazette (June 9, 2010). 


Definitions [Reg. 803]: “amount” —ITA 248(1); “registered non-resident) in- 
surer” — Reg. 804; “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


803.1 [Repealed] 


History: S. 803.1 repealed by P.C: 2009-1869, subsec. 5(2), November 19, 2009, Can- 
ada Gazette, Part Il, December 9, 2009, applicable in respect of amounts paid or 
credited after August 7, 2009. 


| S. 803.1 added by the said P.C. 2009-1869, subsec. 5(1), applicable to amounts that are 


paid or credited before August 8, 2009 and in a taxation year that ends after June 27, 
1999. 


804. Interpretation —JIn this Part, “registered non-resident in- 
surer” means a non-resident corporation approved to carry on busi- 
ness in Canada under the Insurance Companies Act. 


History: S.’804 replaced by P.C. 2000-1714; November 30, 2000, Canada Gazette, 
Part II, December 20, 2000, s. 1, applicable after May 1992. 
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The heading preceding s. 800, and ss. 800 to 804, were substituted by P.C. 1979-1485, 
May 17, 1979, Canada Gazette, Part II, June 13, 1979, effective for 1978 et seq. 


Definitions [Reg. 804]: “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 


tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “non-resi- 
dent” — ITA 248(1). 


805. Other non-resident persons — Subject to section 802, 
every non-resident person who carries on business in Canada is tax- 
able under Part XIII of the Act on all amounts otherwise taxable 
under that Part except those amounts that 


(a) may reasonably be attributed to the business carried on by 
the person through a permanent establishment (within the mean- 
ing assigned by section 8201) in Canada; or 


(b) are required by subparagraph 115(1)(a)(iii.3) of the Act to be 
included in computing the person’s taxable income earned in 
Canada for the year. 
Related Provisions: Reg. 805.1 — Certificate confirming application of Reg. 805(a) 
or (b). 
History: S. 805 amended by P.C. 2009-1869, s. 6, November 19, 2009, Canada Ga- 
zette, Part Il, December 9, 2009, applicable to taxation years that end after June 27, 


1999, except that for taxation years that begin before August 8, 2009 para. 805(a) is to 
be read as follows: 


(a) may reasonably be attributed to the business carried on by the person through 
a permanent establishment (within the meaning that would be assigned by sub- 
section 400(2) if that subsection applied to the person) in Canada; or 


Para 805(1)(a) substituted by P.C. 1988-390, s. 3, March 3, 1988, Canada Gazette, Part 
II, March 16, 1988. 


Para. 805(1)(b) substituted by P.C. 1984-3789, s. 3, November 29, 1984, Canada Ga- 
zette, Part Il, December 12, 1984. 


Subsec. 805(1) substituted by P.C. 1981-2208, s. 1, August 19, 1981, Canada Gazette, 
Part II, September 9, 1981, applicable to taxation years ending after December 11, 
1979. 


Definitions [Reg. 805]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “carries on business in Canada” — ITA 253; “corporation” — 
ITA 248(1), Interpretation Act 35(1); “non-resident” — ITA 248(1); “permanent estab- 
lishment” — Reg. 8201; “person”, “taxable income” — ITA 248(1). 


Interpretation Bulletins [Reg. 805]: IT-420R3: Non-residents — income earned in 
Canada; IT-438R2: Crown charges — resource properties in Canada. 


805.1 Payee certificate — If a person (in this section referred to 
as the “payee’’) files an application under this section with the Min- 
ister in respect of the anticipated payment or crediting of an amount 
to the payee, and the Minister determines that the amount is an 
amount described in paragraph 805(a) or (b), the Minister shall is- 
sue to the payee a certificate that records that determination. 
History: S. 805.1 added by P.C. 2009-1869, s. 6, November 19, 2009, Canada Ga- 
zette, Part II, December 9, 2009, applicable after August 8, 2009. 


Definitions [Reg. 805.1]: “amount”, “Minister”, “person” —ITA 248(1). 


806. International organizations and agencies — For the 
purposes of clause 212(1)(b)(ii)(B) of the Act [before 2008 — ed.], 
the following international organizations and agencies are hereby 
prescribed: 


(a) Bank for International Settlements; 

(b) European Fund; 

(c) International Bank for Reconstruction and Development; 
(d) International Development Association; 

(e) International Finance Corporation; and 

(f) International Monetary Fund. 


806.1 For the purposes of subparagraph 212(1)(b)(x) of the Act 
[before 2008 — ed.], the Bank for International Settlements and the 
European Bank for Reconstruction and Development are prescribed 
international agencies. 


History: S. 806.1 substituted by P.C. 1994-270, February 16, 1994, Canada Gazette, 
Part II, March 9, 1994, applicable after 1990. 


S. 806.1 added by P.C. 1988-390, s, 4, March 3, 1988, Canada Gazette, Part I, March 
16, 1988, effective May 24, 1985. 
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806.2 Prescribed obligation — For the purpose of paragraph 
212(1)(b) of the Act [before 2008 — ed.], an obligation is a pre- 
scribed obligation if it is an indexed debt obligation and no amount 
payable in respect of it is 


(a) contingent or dependent upon the use of, or production from, 
property in Canada; or 


(b) computed by reference to 


(i) revenue, profit, cash flow, commodity price or any other 
similar criterion, other than a change in the purchasing power 
of money, or 


(ii) dividends paid or payable to shareholders of any class of 
shares. 
History: S. 806.2 amended by P.C. 1996-1419, s. 2, September 11, 1996, Canada 


Gazette, Part II, October 2, 1996, applicable to debt obligations issued after October 
16, 1991. 


S. 806.2 added by P.C. 1993-1331, June 16, 1993, Canada Gazette, Part II, June 30, 
1993, applicable in respect of debt obligations issued after October 16, 1991. 


Definitions [Reg. 806.2]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “class of shares” —ITA 248(6); “dividend”, “indexed debt obliga- 
tion”, “prescribed”, “property”, “share”, “shareholder” — ITA 248(1). 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on interest pay- 
ments to non-residents. 


807. Identification of obligations — For the purposes of sub- 
section 240(2) of the Act, the letters “AX” or the letter “F” as the 
case may be, shall be clearly and indelibly printed in gothic or simi- 
lar style capital letters of seven point or larger size either as a prefix 
to the coupon number or on the lower right hand corner of each 
coupon or other writing issued in evidence of a right to interest on 
an obligation referred to in that subsection. 


Definitions [Reg. 807]: “writing” — Interpretation Act 35(1). 


808. Allowances in respect of investment in property in 
Canada — (1) [Allowance] — For the purposes of paragraph 
219(1)Q) of the Act, the allowance of a corporation (other than an 
authorized foreign bank) for a taxation year in respect of its invest- 
ment in property in Canada is prescribed to be the amount, if any, 
by which 


(a) the corporation’s qualified investment in property in Canada 
at the end of the year, 


exceeds 


(b) the amount determined under this paragraph for the immedi- 
ately preceding taxation year. 
Related Provisions: Reg. 808(1.1)— Where corporation becomes resident in 
Canada. 
History: Para. 808(1)(b) amended by P.C. 2010-548, subsec. 11(1), April 29, 2010, 
Canada Gazette, Part Il, May 12, 2010, applicable to 2009 et seq. 
The opening words of subsec. 808(1) amended by P.C. 2009-1869, subsec. 7(1), No- 
vember 19, 2009, Canada Gazette, Part II, December 9, 2009, applicable to taxation 
years that begin after 1995, except that in applying the amendment to taxation years 
that end before June 28, 1999, it is to be read without reference to “(other than an 
authorized foreign bank)”. 


Interpretation Bulletins: IT-137R3: Additional tax on certain corporations carrying 
on business in Canada. 


(1.1) [Where corporation becomes resident] — Notwith- 
standing subsections (1) and (8), for the purpose of paragraph 
219(1)G) of the Act, the allowance of a corporation that becomes 
resident in Canada at any time is, in respect of its investment in 
property in Canada for its last taxation year that ends before that 
time, prescribed to be nil. 

History: Subsec. 808(1.1) added by P.C. 2009-1869, subsec. 7(3), November 19, 
2009, Canada Gazette, Part II, December 9, 2009, applicable to corporations that be- 


come resident in Canada after February 23, 1998, except that before June 28, 1999, it is 
to be read as follows: 


(1.1) Notwithstanding subsection (1), for the purpose of paragraph 219(1)(j) of 
the Act, the allowance of a corporation that becomes resident in Canada at any 
time is, in respect of its investment in property in Canada for its last taxation 
year that ends before that time, prescribed to be nil. 
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(2) (“Qualified investment in . . .”] — For the purposes of sub- 
section (1); where, at the end of a taxation year, a corporation is not 
a member of a partnership that was carrying on business in Canada 
at any time in the year, the corporation’ s “qualified investment in 
property in Canada at the end of the year” is the amount, if any, by 
which the aggregate of 


(a) the cost amount to the corporation, at the end of the year, of 
land in Canada owned by it at that time for the purpose of gain- 
ing or producing income from a business carried: on by it in Can- 
ada, other than land that is 


(i) described in the corporation’s inventory, 
(11) depreciable property, 
(iii) a Canadian resource property, or 


(iv) land the cost of which is or was deductible in computing 
the corporation’s income, 


(b) an amount equal to the aggregate of the cost amount to the 
corporation, immediately after the end of the year, of each de- 
preciable property in Canada owned by it for the purpose of 
gaining or producing income from a business carried on by it in 
Canada, 


(c) an amount equal to “/s of the cumulative elibible capital of the 
corporation immediately after the end of the year in respect of 
each business carried on by it in Canada, 


(d) where the corporation is not.a principal-business corporation, 
within the meaning assigned by subsection 66(15) of the Act, an 
amount equal to the total of the corporation’s 


(i) Canadian exploration and development expenses incurred 
by the corporation before the end of the year, except to the 
extent that those expenses were deducted in computing the 
corporation’s income for the year or for a previous taxation 
year, and 


(ii) cumulative Canadian exploration expense, within the 
meaning assigned by subsection 66.1(6) of the Act, at the end 
of the year minus any deduction under subsection 66.1(3) of 
the Act in computing the corporation’s income for the year, 


(d.1) an amount equal to the corporation’s cumulative Canadian 
development expense, within the meaning assigned by subsec- 
tion 66.2(5) of the Act, at the end of the year minus any deduc- 
tion under subsection 66,2(2) of the Act in computing the corpo- 
ration’s income for the year, 


(d.2) an amount equal to the corporation’s cumulative Canadian 
oil.and gas property expense, within the meaning assigned. by 
subsection 66.4(5) of the Act, at the end of the year minus any 
deduction under subsection 66.4(2) of the Act in computing the 
corporation’s income for the year, 


(e) an.amount equal to the aggregate of the cost amount to the 
corporation at the end of the year of each debt owing to it, or 
any other right of the corporation to, receive an amount, that was 
outstanding as a result of the disposition by, it.of property in re- 
spect of which an amount would be included, by virtue of para- 
graph (a), (b), (c) or (h), in its qualified investment in property 
in Canada at the end of the year if the property had not been 
disposed of by it before the end of that year, 


(f) an amount equal to the aggregate of the cost amount to the 
corporation at the end of the year of each property, other than a 
Canadian resource property, that was described in the corpora- 
tion’s inventory in respect ofa business carried on by it in 
Canada, 


(g) an amount equal to the aggregate of the cost amount to the 
corporation at the end of the year of each debt (other than a debt 
referred to in paragraph (e) or a debt the amount of which was 
deducted under paragraph 20(1)(p) of the Act in computing the 
corporation’s income for the year) owing to it 


(i) in respect of any transaction by virtue of which an amount 
has been included in computing its income for the year or for 
a previous year from a business carried on by it in Canada, or 
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(ii) where any part of its ordinary business carried on in Can- 
ada was the' lending of money, in respect of a loan made by 
the corporation in the ordinary course of that part of its busi- 
ness, and 


(h) [Repealed] 


(i) an amount equal to the allowable liquid assets of the corpora- 
tion at the end of the year, 


exceeds the aggregate of 


(j) an amount equal to the total of all amounts each of which is 
an amount deducted under paragraph 20(1)(1), (1.1) or (n) of the 
Act in computing the corporation’s income for the year from a 
business carried on by the corporation in Canada, 


(k) an amount equal to the aggregate of all amounts each of 
which is an amount deducted by the corporation in the year 
under subparagraph 40(1)(a)(iii) or 44(1)(e)Gii) of the Act in re- 
spect of a debt referred to in paragraph (e); 

(1) an amount equal to the aggregate of each amount owing by 
the corporation at the end of the year on account of 


(i) the purchase price of property that is referred to in para- 
graph (a), (b) or (f) or that would be so referred to but for the 
fact that it has been disposed of before the end of the year, 


(ii) Canadian exploration and development expenses, Cana- 
dian exploration expense, Canadian development expense or 
Canadian oil and gas property expense, 


(iii) an eligible capital expenditure made or incurred by the 
corporation before the end of the year in respect of a business 
carried on by it in Canada, or 


(iv) any other outlay or expense made or incurred by the cor- 
poration to the extent that it was deducted in computing its 
income for the year or for a previous taxation year from a 
business carried on by it in Canada; 


(m) an amount equal to the aggregate of all amounts each of 
which is an amount equal to that proportion of the amount ow- 
ing (other than an amount owing on account of an outlay or ex- 
pense referred to in paragraph (1)) by the corporation at the end 
of the year on account of an obligation outstanding at any time 
in the year in respect of which interest is stipulated to be payable 
by it that 
(i) the interest paid or payable on the obligation by the corpo- 
ration in respect of the year that is deductible, or would be 
deductible but for subsection 18(2), (3.1) or (4) or section 21 
of the Act, in computing its income for the year from a busi- 
ness carried on by it in Canada, 


is of 
(ii) the interest paid or payable on the obligation by the cor- 
poration in respect of the year; 

(n) the amount, if any, by which 
(i) the amount (referred to in this paragraph as “Part I liabil- 
ity”), if any, by which the tax payable for the year by the 
corporation under Part I of the Act exceeds the amount, if 
any, paid by the corporation before the end of the year on 
account thereof, 


exceeds 


(ii) that proportion of the Part I liability that the amount, if 
any, in respect of the corporation for the year that is the 
lesser of 


(A) the amount, if any, by which the total of all amounts 
each of which is a taxable capital gain of the corporation 
for the year from a disposition of a taxable Canadian pro- 
perty that was not used or held by it in the year in the 
course of carrying on business in Canada exceeds the to- 
tal of all amounts each of which is an allowable capital 
loss of the corporation for the year from a disposition of 
such a property, and 


(B) the amount that would-be determined under clause 
(A) for the year if it were read without reference to the 
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expression “that was not used or held by it in the year in 
the course of carrying on business in Canada’, 


is of the corporation’s taxable income earned in Canada for 
the year; and 


(iii) [Repealed] | 
(o) the amount, if any, by which 


(i) the amount (referred to in this paragraph as “provincial 
tax liability”), if any, by which any income taxes payable for 
the year by the corporation to the government of a province 
(to the extent that.such taxes were not deductible under Part I 
of the Act in computing the corporation’s income for the year 
from a business carried on by it in. Canada) exceeds the 
amount, if any, paid by the corporation before the end of the 
year on account thereof, 


exceeds 


(ii) that proportion of the provincial tax liability that the 
amount, if any, in respect of the corporation for the year that 
is the lesser of 


(A) the.amount, if any, by which the total of all amounts 
each of which is a taxable capital gain of the corporation 
for the year from a disposition of a taxable Canadian pro- 
perty that was not used or held by it in the year in the 
course of carrying on business in Canada exceeds the to- 
tal of all amounts each of which is an allowable capital 
loss of the corporation for the year from a disposition of 
such a property, and 


(B) the amount that would be determined under clause 
(A) for the year if it were read without reference to the 
expression “that was not used or held by it in the year in 
the course of carrying on business in Canada’, 


is of the corporation’s taxable income earned in Canada for 
the year. 


(iii) [Repealed] 
(p) [Repealed] 


History: Para. 808(2)(j) amended by P.C. 2010-548, subsec. 11(2), April 29, 2010, 
Canada Gazette, Part Il, May 12, 2010, applicable with respect to dispositions occur- 
ring after November 12, 1981 otherwise than under the terms of an agreement in writ- 
ing made or entered into on or before that date. 


Paras. 808(2)(d) to (d.2) amended by P.C. 2009-1869, subsec. 7(4), November 19, 
2009, Canada Gazette, Part Il, December 9, 2009, .in force on November 19, 2009. 


Para. 808(2)(h) repealed, subpara. 808(2)(1)(i) amended, by the said P.C. 2009-1869, 
subsecs. 7(5), (6), applicable to taxation years that begin after 1995. 


Subpara. 808(2)(1)(ii) amended by the said P.C. 2009-1869, subsec. 7(7), in force on 
November 19, 2009. 


Subpara. 808(2)(n)(ii) amended and subpara. (iii) repealed by the said P.C. 2009-1869, 
subsec. 7(8), applicable to taxation years that begin after 1995. 


Subpara. 808(2)(0)(ii) amended, subpara. (iii) and para. (p) repealed, by the said P.C. 
2009-1869, subsecs. 7(9), (10), applicable to taxation years that begin after 1995. 


Subpara. 808(2)(h)(iii) amended by P.C. 1994-1817, para. 62(a), November 1, 1994, 


Canada Gazette, Part Il, November 30, 1994. 


Paras. 808(2)(j), (p) substituted by P.C. 1990-2779, subsecs, 2(1), (2), December 20, 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years com- 
mencing after June 17, 1987 that end after 1987. 


Para. 808(2)(c) amended by P.C. 1990-754, subsec. 1(1), April 26,1990, Canada Ga- 
zette, Part Il, May 9, 1990, eh in respect of taxation years commencing after 
June 1988. 


Para. 808(2)(k), subpara. (m)(i) and cl. (p)(iii)(A) preceding subel. (1) substituted by 
P.C. 1984-3789, subsecs. 4(1)—-(3), November 29, 1984, Canada Gazette, Part II, De- 
cember 12, 1984, effective as to subpara. (m)(i) and ¢l. (p)(iii)(A) commencing January 
1, 1982: 


Paras. 808(2)(d.2) added, (j) substituted, subpara, 808(2)(1)(ii), all that portion of sub- 
para. 808(2)(p)(i) preceding cl. (A) substituted by P.C. 1981-2208, subsecs. 2(1)-(4), 
August 19, 1981, Canada Gazette, Part Il, September 9, 1981, applicable to taxation 
years ending after December 11, 1979. 


Income Tax Regulations 


(3) [“Allowable liquid assets . . .”] — For the purposes of para- 
graph (2)(i),. the “allowable liquid assets of the corporation at the 
end of the year” is an amount equal to the sick of ) 


(a) the aggregate of 


(i) the amount of Canadian currency owned by the corpora- 
tion at the end of that. year, 


(ii) the balance standing to the credit of me EAM rey at the 
end of that year as or on account of amounts uate: with a 
branch or other office in Canada of 


(A) a bank, 


(B) a corporation licensed or otherwise authorized under 
the laws of Canada ora province to, carry on in Canada 
the business of offering to the public its services as trus- 
tee, or é; 


(C) a, credit union, and 


(iii) an amount equal to the aggregate of the cost amount to 
the corporation at the end of that year of each bond, deben- 
ture, bill, note, mortgage or similar obligation that was not 
described in the corporation’s inventory in respect of a busi- 
ness carried on by it in Canada (other than a debt referred to 
in paragraph (2)(e) or (g) or a debt the amount of which was 
deducted under paragraph 20(1)(p) of the Act in computing 
the corporation’s income for the year), that was issued, by a 
person resident in Canada with whom the corporation was 
dealing at arm’s length and that matures within one year after 
the date on which it was acquired by the corporation, 


to the extent that such amounts are attributable to the profits of 
the corporation from carrying on a business. in Canada, or are 
used or held by the corporation in the year in the course of car- 
rying on a business in Canada; and 


(b) an amount equal to */3 of the quotient obtained by dividing 


(i) the aggregate of all amounts that would otherwise be de- 
termined under subparagraphs (a)(1), (ii) and (iii) if the refer- 
ences therein to “at the end of that year” were read as refer- 
ences to “at the end of each month in that year’, 


by 
(11) the number of months in that year. 


History: Cl. 808(3)(a)(ii)(A) amended by P.C. 1994-1817, para. 47(a), November 1, 
1994, Canada Gazette, Part I], November 30, 1994. 


Subpara. 808(3)(a)(iii) amended, and that portion of para. (a) following subpara. (iii) 
added, by P.C. 1993-1548, July 21, 1993, Canada Gazette, Part Il, August 11, 1993, 
applicable to taxation years ending after August 11, 1993. 


(4) (“Qualified investment in . . .”] — For the purposes of sub- 
section (1), where, at the end of a taxation year, a corporation is a 
member of a partnership that was carrying on business in Canada at 
any time in that year, the corporation’s qualified investment in pro- 
perty in Canada at the end of the year is an amount eatcal to the 
aggregate of 


(a) the amount, if any, that would be determined under subsec- 
tion (2) if the corporation were not, at the end of the year, a 
member of a partnership that was carrying on business in Can- 
ada at any time in the year; and 


(b) an amount equal to the portion of the amount of the partner- 
ship’s qualified investment in property in Canada at the end of 
the last fiscal period of the partnership ending in the taxation 
year of the corporation that may reasonably be attributed to the 
corporation, having regard to all the circumstances including the 
rights the corporation would have, if the partnership ceased to 
exist, to share in the distribution of the property owned by the 
partnership for the purpose of gaining or producing income from 
a business carried on by it in Canada. 


(5) [“Qualified investment . ’ of partnership] — For the 
purposes of subsection (4), a serorteih s “qualified investment in 


1832 


Part VIII — Non-Resident Taxes 


property in Canada” at the end of a fiscal period is the amount, if 
any, by which the aggregate of 


(a) the cost amount to the partnership, at the end of the fiscal 
period, of land in Canada owned by it at that time for the pur- 
pose of gaining or producing income from a business) carried on 
by it in Canada, other than land that is 


(i) described in the inventory of the partnership, 
(11) depreciable property, 
(iii) a Canadian resource property, or 


(iv) land the cost of which is or was deductible in computing 
the income of the partnership or the income‘ of a member of 
the partnership, 


(b) an amount equal to the aggregate of the cost amount to the 
partnership immediately after the end of the fiscal period, of 
each depreciable property in Canada owned by it for the purpose 
of gaining or producing income from a business carried on by it 
in Canada, 


(c) an amount equal to /s of the cumulative eligible capital of the 
partnership immediately after the end of the fiscal period in re- 
spect of each business carried on by it in Canada, 


(d) an amount equal to the aggregate of the cost. amount to the 
partnership at the end of the fiscal period of each debt owing to 
it, or any other right of the partnership to receive an amount, that 
was outstanding as.a result of the disposition by it of property in 
respect of which an amount would be included, by virtue of par- 
agraph (a), (b).or (c), in its qualified investment in property in 
Canada at the end of the fiscal period if the property had not 
been disposed of by it before the end of that fiscal period, 


(e) an amount equal to the aggregate of the cost amount to the 
partnership at the end of the fiscal period of each property, other 
than’ a Canadian ‘resource property, that was described in’ the 
partnership’s inventory in respect of a business carried on by. it 
in Canada, 


(f) an amount equal to the aggregate of the cost amount to the 
partnership at the end ofthe fiscal period of each debt (other 
than a debt referred to in paragraph (d) or a debt the amount of 
which was deducted under paragraph 20(1)(p) of the Act in 
computing the partnership’s income for the fiscal period) owing 
to it 
(i) in respect of any transaction by virtue of which an amount 
has been included in computing its income for the fiscal pe- 
riod or for a previous fiscal period or in computing the in- 
_come of a member of the partnership for a previous taxation 
year from a business carried on in Canada by the partnership, 
or 


(ii) where any part of its ordinary business carried on in Can- 
ada was. the lending of money, in respect of a loan made by 
the partnership in the ordinary course of that part. of its busi- 
ness, and 


(g) an amount equal to the allowable liquid assets of the partner- 
ship at the end of the fiscal period, 


exceeds the aggregate of 


(h) an amount equal to the total of all amounts each of which is 
an amount deducted under paragraph 20(1)(1), (1.1) or (n) of the 
Act in computing the partnership’s income for the fiscal period 
from a business carried on by the partnership in Canada; 


(i) an amount equal to’ the aggregate of all amounts each of 
which is an amount deducted by the partnership in the fiscal pe- 
riod under subparagraph 40(1)(a)(iii) or 44(1)(e)(iii) of the Act 
in respect of a debt referred to in paragraph (qd); 

(j) an amount equal to the aggregate, of each amount owing by 
the partnership at the end of the fiscal period on account of 


(i) the purchase price of property that is referred to in para- 
graph (a), (b) or (e) or that would be so referred to but for the 
fact that it has been mB of before the end of the fiscal 
period, 
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(ii) Canadian exploration and development expenses, Cana- 
dian exploration expense, Canadian development expense or 
Canadian oil and gas property expense, 


(iii) an eligible capital expenditure made or incurred by the 
partnership before the end of the fiscal period in respect of a 
business carried on by it in Canada, or 


(iv) any other outlay or expense made or incurred by the 
partnership to the extent that it was deducted in computing its 
income for the fiscal period or for a previous fiscal period, or 
in computing the income of a member of the partnership for 
a previous taxation year, from a business carried on in Can- 
ada by the partnership; and 


(k) an amount equal to the aggregate of all amounts each of 
which is an amount equal to that proportion of the amount ow- 
ing (other than an amount owing on account of an outlay or ex- 
pense referred to in paragraph (j)) by the partnership at the end 
of the fiscal period on account of an obligation outstanding at 
any time in the period in respect of which interest is stipulated to 
be payable by it that 


(i) the interest paid or payable on the obligation by the part- 
nership in respect of the fiscal period that is deductible, or 
would be deductible but for subsection 18(2).or (3.1) or sec- 
tion 21 of the Act, in computing its income for the fiscal pe- 
riod from a business carried on by it in Canada, 
is of 

(ii) the interest paid or payable on the obligation by the part- 
nership in respect of the fiscal period. 

History: Para. 808(5)(h) amended by P.C. 2010-548, subsec. 11(3), April 29, 2010, 

Canada Gazette, Part I], May 12, 2010, applicable with respect to dispositions occur- 


ring after November 12, 1981 otherwise than under the terms of an agreement in writ- 
ing made or entered into on or before that date. 


Subpara. 808(5)(j)Gi) amended by P.C. 2009-1869, subsec. 7(11), November 19, 2009, 
Canada Gazette, Part Il, December 9, 2009, in force on November 19, 2009. 


Para. 808(5)(h) substituted by P.C. 1990-2779, subsec. 2(3), December 20, 1990, Can- 
ada Gazette, Part II, January 16, 1991, applicable to taxation years commencing after 
June 17, 1987 that end after 1987. 


Para. 808(5)(c) amended by P.C. 1990-754, subsec. 1(2), April 26, 1990, Canada Ga- 
zette, Part Il, May 9, 1990, applicable in respect of fiscal periods commencing after 
1987. 


Para. 808(5)(i) and subpara. 808(5)(k)(i), substituted by P.C. 1984-3789, subsecs. 4(4), 
(5), ‘November 29, 1984, Canada Gazette, Part Il, December 12, 1984, effective as to 
subpara. (k)(i) commencing January 1, 1982. 


Para. 808(5)(h), subpara. 808(5)(j)Gi) substituted by P.C. 1981-2208, subsecs. 2(5), (6), 
August 19, 1981, Canada Gazette, Part II, September 9, 1981, applicable to taxation 
years ending after December 11, 1979. 


(6) [“Allowable liquid assets . . .” of partnership] — For the 
purposes ‘of paragraph (5)(g), the “allowable liquid assets of the 
partnership at the end of the fiscal period” is an amount equal to the 
lesser of 


(a) the total of the following amounts (to the extent that those 
amounts are attributable to the profits of the partnership from 
carrying on a business in Canada, or are used or held by the 
partnership in the year in the course of carrying on a business in 
Canada): 


(i) the amount of Canadian currency owned by the partner- 
ship at the end of that fiscal period, 


(ii) the balance standing to the credit of the partnership at the 
end of that fiscal period as or on account of amounts depos- 
ited with a branch or other office in Canada of 


(A) a bank, 
(B) a corporation licensed or otherwise authorized under 
the laws of Canada or a province to carry on in Canada 


the business of offering to the public its services as trus- 
tee, or 


(C) a credit union, and 


(iii) an amount equal to the aggregate of the cost amount to 
the partnership at the end of that fiscal period of each bond, 
debenture, bill; note, mortgage, hypothec or similar obliga- 
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tion that was not described in the partnership’s inventory in 
respect of a business carried on by it in Canada (other than a 
debt referred to in paragraph (5)(d) or (f) or a debt the 
amount of which was deducted under paragraph 20(1)(p) of 
the Act in computing the partnership’s income for the fiscal 
period), that was issued by a person resident in Canada with 
whom all the members of the partnership were dealing at 
arm’s length and that matures within one year after the date 
on which it was acquired by the partnership; and 


(b) an amount equal to “4 of the quotient obtained by dividing 


(i) the aggregate of all amounts that would otherwise be de- 
termined under subparagraphs (a)(i), (ii) and (iii) if the refer- 
ences therein to “at the end of that fiscal period’ were read as 
references to “at the end of each month in that fiscal period”, 


by 
(ii) the number of months in that fiscal period. 
History: The opening words of para. 808(6)(a) amended by P.C. 2009-1869, subsec. 


7(12), November 19, 2009, Canada Gazette, Part Il, December 9, 2009, deemed to 
have come into force on August 8, 2000. 


Cl. 808(6)(a)(1i)(A) amended by P.C. 1994-1817, para. 47(b), November 1, 1994, Can- 
ada Gazette, Part Il, November 30, 1994. 


(7) [Partnerships] — Subsections (4) to (6) shall be read and 
construed as if each of the assumptions in paragraphs 96(1)(a) to (g) 
of the Act were made. 


(8) [Allowance of authorized foreign bank] — For the pur- 
pose of paragraph 219(1)(j) of the Act, the allowance of an author- 
ized foreign bank for a taxation year in respect of its investment in 
property in Canada is prescribed to be the amount, if any, by which 


(a) the average of all amounts, each of which is the amount for a 
calculation period (within the meaning assigned by subsection 
20.2(1) of the Act) of the bank for the year that is the greater of 


(1) the amount determined by the formula 


0.05 xA 
where 


A is the amount of the element A in the formulae in subsec- 
tion 20.2(3) of the Act for the period, and 


(ii) the amount by which 


(A) the total of the cost amount to the bank, at the end of 
the period (or, in the case of depreciable property or eligi- 
ble capital property, immediately after the end of the 
year), of each asset in respect of the bank’s Canadian 
banking business that is an asset recorded in the books of 
account of the business in a manner consistent with the 
manner in which it is required to be treated for the pur- 
pose of the branch financial statements (within the mean- 
ing assigned by subsection 20.2(1) of the Act) for the year 


exceeds 
(B) the amount equal to the total of 
(I) the amount determined by the formula 


L+BA 
where 


L is the amount of the element L in the formulae in 
subsection 20.2(3) of the Act for the period, and 


BA is the amount of the element BA in the formulae 
in subsection 20.2(3) of the Act for the period, and 


(II) the amount claimed by the bank under clause 
20.2(3)(b)(1i)(A) of the Act 


exceeds 


(b) the total of all amounts each of which is an amount that 
would be determined under paragraph (2)(j), (k), (n) or (0) if 
that provision applied to the bank for the year, except to the ex- 
tent that the amount reflects a liability of the bank that has been 
included in the element L in the formulae in subsection 20.2(3) 
of the Act for the bank’s last calculation period for the year. 


Income Tax Regulations 


History: Subsec. 808(8) added by P.C. 2009-1869, subsec. 7(13), November 19, 2009, 
Canada Gazette, Part II, December 9, 2009, applicable after June 27, 1999. . . 


Definitions [Reg. 808]: “allowable capital loss’ —ITA 38(b), 248(1); “allowable 
liquid assets of the corporation at the end of the year” — Reg. 808(3); “allowable liq- 
uid assets of the partnership at the end of the fiscal period” —Reg. 808(6); 
“amount” —ITA 248(1); “amount taxable” —ITA 123(1); “arm’s length” —ITA 
251(1); “authorized foreign bank” —ITA 248(1); “bank” — ITA 248(1), Interpreta- 
tion Act 35(1); “branch financial statements’ —ITA 20.2(1); “business” — ITA 
248(1); “calculation period” — ITA 20.2(1); “Canada” — ITA 255, Interpretation Act 
35(1); “Canadian banking business’ —ITA 248(1); “Canadian development ex- 
pense” —ITA 66.2(5), 248(1); “Canadian exploration and development expenses” — 
ITA 66(15), 248(1); “Canadian exploration expense” — ITA 66.1(6), 248(1); “Cana- 
dian oil and gas property expense” — ITA 66.4(5), 248(1); “carrying on a business in 
Canada”, “carrying on business in Canada” — ITA 253; “corporation” — ITA 248(1), 
Interpretation Act 35(1); “cost amount” — ITA 248(1); “credit union” — ITA 137(6), 
248(1); “cumulative eligible capital” —ITA 14(5), 248(1); “depreciable property” — 
ITA 13(21), 248(1); “disposed” —ITA 248(1)“disposition”; “disposition” — ITA 


248(1); “eligible capital expenditure” —ITA 14(5), 248(1); “fiscal period” —ITA 
249.1; “inventory” —ITA 248(1); “month” — Interpretation Act 35(1); “office” — 
ITA 248(1); “Part I liability” — Reg. 808(2)(n)(i); “person”, “prescribed”, “pro- 


perty” —ITA 248(1); “province” — Interpretation Act 35(1); “provincial tax liabil- 
ity” — Reg. 808(2)(0)(i); “qualified investment in property in Canada at the end of the 
fiscal period” — Reg. 808(5); “qualified investment in property in Canada at the end of 
the year” — Reg. 808(2), (4); “resident in Canada” — ITA 250; “share”, “taxable Ca- 
nadian property” — ITA 248(1); “taxable capital gain” — ITA 38(a), 248(1); “taxable 
income earned in Canada” — ITA 248(1); “taxation year” —ITA 249. 
Interpretation Bulletins [Reg. 808]: IT-137R3: Additional tax on certain corpora- 
tions carrying on business in Canada. 


809. Reduction of certain amounts to be deducted or with- 
held — (1) Subject to subsection (2), where a non-resident person 
(in this section referred to as the “payee’’) has filed with the Min- 
ister the payee’s required statement for the year, the amount other- 
wise required by subsections 215(1) to (3) of the Act to be deducted 
or withheld from any qualifying payment paid or credited by a per- 
son resident in Canada (in this section referred to as the “payer”) to 
the payee in the year and after the required statement for the year 
was so filed is hereby reduced by the amount determined in accor- 
dance with the following rules: 


(a) determine the amount by which 


(i) the amount that would, if the payee does not make an 
election in respect of the year under section 217 of the Act, 
be the tax payable by the payee under Part XIII of the Act on 
the aggregate of the amounts estimated by him in his re- 
quired statement for the year pursuant to paragraph (a) of the 
definition “required statement” in subsection (4), 


exceeds 


(ii) the amount that would, if the payee makes the election 
referred to in subparagraph (i), be the tax payable (on the as- 
sumption that no portion of the payee’s income for the year 
was income earned in the year in a province) by the payee 
under Part I of the Act on his estimated taxable income cal- 
culated by him in his required statement for the year pursuant 
to paragraph (b) of the definition “required statement” in 
subsection (4), 


(b) determine the percentage that the amount determined under 
paragraph (a) is of the aggregate of the amounts estimated by 
him in his required statement for the year pursuant to paragraph 
(a) of the definition “required statement” in subsection (4), 


(c) where the determination of a percentage under paragraph (b) 
results in a fraction, disregard the fraction for the purposes of 
paragraph (d), 

(d) multiply the percentage determined under paragraph (b) by 
the amount of the qualifying payment, 


and the product obtained under paragraph (d) is the amount by 
which the amount required to be deducted or withheld is reduced. 
Forms: NRS: Application by a non-resident of Canada for a reduction in the amount 


of non-resident tax required to be withheld; NR7-R: Application for refund of non- 
resident tax withheld. 


(2) Subsection (1) does not apply to reduce the amount to be de- 
ducted or withheld from a qualifying payment if, after the qualify- 
ing payment has been paid or credited by the payer, the aggregate 
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of all qualifying payments that the payer has paid or credited to the 
payee in the year would exceed the amount estimated, in respect of 
that payer, by the payee in his required statement for the year pursu- 
ant to paragraph (a) of the definition “required statement” in. sub- 
section (4). 


(3) Where a payee has filed with the Minister a written notice indi- 
cating that certain information or estimates in the payee’s required 
statement for the year are incorrect and setting out the correct infor- 
mation or estimates that should be substituted therefor or where the 
Minister is satisfied that certain information or estimates in a 
payee’s required statement for the year are incorrect and that the 
Minister has the correct information or estimates that should be sub- 
stituted therefor, for the purposes of making the calculations in sub- 
section (1) with respect to any qualifying payment paid or credited 
to the payee after the time when he has filed that notice or after the 
time when the Minister is so satisfied, as the case may be, the incor- 
rect information or estimates shall be disregarded and the required 
statement for the year shall be deemed to contain only the correct 
information or estimates. 


(4) In this section, 


“qualifying payment” in relation to a non-resident person means 
any amount 


(a) paid or credited, or to be paid or credited, to him as, on ac- 
count or in lieu of payment of, or in satisfaction of, any amount 
described in paragraph 212(1)(f) or (h) or in any of paragraphs 
212(1)G), (k), (1), (m) or (q) of the Act, and 
(b) on which tax under Part XIII of the Act is, or would be, but 
for an election by him under section 217 of the Act, payable by 
him; 
“required statement” of a payee for a taxation year means a writ- 
ten statement signed by him that contains, in respect of the payee, 


(a) the name and address of each payer of a qualifying payment 
in the year and, in respect of each such payer, an estimate by the 
payee of the aggregate of such qualifying payments, and 


(b) a calculation by him of his estimated taxable income earned 
in Canada for the year, on the assumption that he makes the 
election in respect of the year under section 217 of the Act, and 
such information as may be necessary for the purpose of esti- 
mating such income. 
History: Para. (a) of “qualifying payment” substituted by P.C. 1981-2208, s. 3, August 
19, 1981, Canada Gazette, Part II, September 9, 1981, applicable with respect to pay- 
ments made after 1979. 
Definitions [Reg. 809]: “amount”, ‘Minister’, “non-resident? —ITA 248(1); 
“payee”, “payer” — Reg. 809(1); “person” —ITA 248(1); “province” — Interpreta- 
tion Act 35(1); “qualifying payment”, “required statement” — Reg. 809(4); “resident in 
Canada’ — ITA 250; “taxable income” —ITA 248(1); “taxable income earned in Can- 
ada” —ITA 248(1); “taxation year’ —ITA 249; “written” — Interpretation, Act 
35(1)“writing”. 


810. [Repealed] 


History: S. 810 repealed by P.C. 2009-1869, s. 8, November 19, 2009, Canada Ga- 
zette, Part Il, December 9, 2009, applicable after June 27, 1999. 


PART IX — [REPEALED] 


History: Part IX repealed by P.C. 2002-2169, s. 13, December 12, 2002, Canada Ga- 
zette, Part Il, January 1, 2003, effective January 1, 2003. 


Paras. 900(2)(f), 900(15)(f), amended by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Paras. 900(2)(a), (b) and (d.1), (Sa), (6)(a) and (b), (8)(a), (10)(a), (6), (12)(a), 13)@), 
(b), subsec. 900(14), amended, by P.C. 1994-1132, s. 1, July 4, 1994, Canada Gazette, 
Part II, July 27, 1994. 


Subsecs. 900(7), (15)—(18) added by the said P.C. 1994-1132, subsecs. 1(5), (12). 


Paras. 900(11)(a) to (c) substituted for paras. (a) to (d) by the said P.C. 1994-1132, 
subsec. 1(8). 

Paras. 900(2)(b), (3)(b), (4)(a), (6)(b), (8)(a), (10)(b), (13)(b), and subpara. (2)(1) 
amended, (2)(i.1) added, by P.C. 1993-1043, s. 1, May 25, 1993, Canada Gazette, Part 
II, June 16, 1993. 


Former subsec. 900(7) revoked by the said P.C. 1993-1043, subsec. 1(6). 


Reg. 
S. 810 


Paras. 900(2)(b), (d), (d.1), (3)(b), (4)(b), subsecs. 900(5), (11), that portion of subsec. 
900(6) preceding para. (a), and para. (b), paras. 900(7)(a), (e), (8)(a), (10)(b), (c), 
amended by P.C. 1992-290, s. 1, February 20, 1992, Canada Gazette, Part II, March 
11,,1992. 


That portion of subsec. 900(9) preceding para. (b) amended and para. (d) added by the 
said P.C. 1992-290, subsecs, 1(11), (12). 


That portion of subsec. 900(12) preceding para. (b) amended by the said P.C. 1992- 
290, subsec. 1(15). 


That portion of subsec. 900(13) preceding para. (a) amended by the said P.C. 1992- 
290, subsec. 1(16). 


Subsec. 900(14) substituted for subsecs. (14) to (16) by the said P.C. 1992-290, subsec. 
1(17). 

Paras. 900(7)(c), (9)(b) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable after 1985. 


Paras. 900(2)(b), (10)(b) amended by P.C. 1991-731, subsecs. 1(1), (2), April 18, 1991, 
Canada Gazette, Part II, May 8, 1991. 


Paras. 900(2)(b), (10)(b) amended, ‘paras. 900(11)(a), (a.1) transposed, and (a) 
amended, by P.C. 1991-50, subsecs. 1(1)-(3), January 17, 1991, Canada Gazette, Part 
II, January 30, 1991. 

Paras. 900(2)(b), (d), (7)(b),(8)(a), (10)(b), (), (11)(a), (12)(a) substituted, (11)(a.1), 
(12)(a.1) added, by P.C., 1989-1257, s. 1, June 29, 1989, Canada. Gazette, Part I, July 
19, 1989. 


That portion of subsec. 900(3) preceding para. (a) substituted by the said P.C. 1989- 
1257, subsec. 1(3). 


Subsecs. 900(5), (14) substituted by the said P.C. 1989-1257, subsecs. 1(4), (10). 


Paras. 900(2)(b), (d), (d.1), (10)(b), (12)(a), and subsec. 900(14) substituted by P.C. 
1988-590, subsecs. 1(1)—-(5), March 30, 1988, Canada Gazette, Part Il, April 27, 1988. 


Paras. 900(2)(b), (d), (d.1), (f) to (h) substituted, (i), (j) added, by P.C. 1987-1477, 
subsecs. 1(1) to (3), July 30; 1987, Canada Gazette, Part II, August 19, 1987. 
Subsecs. 900(3), (8), (11) substituted by the said P.C. 1987-1477, subsecs. 1(4), (10), 
(14). 

Para. 900(6)(b) substituted and (d) added by the said P.C. 1987-1477, subsecs. 1(5), 
(6). 

All that portion of subsec. 900(7) preceding para. (c) substituted, (c.1) and (e) added, 
by the said P.C. 1987-1477, subsecs. 1(7) to (9). 

All that portion of subsec. 900(9) preceding para. (b) substituted by the said P.C. 1987- 
1477, subsec. 1(11). 

Para. 900(10)(b) substituted, (e) added, by the said P.C. 1987-1477, subsecs. 1(12), 
(43). 

Subsecs. 900(12) to (15), former (16) added by P.C. 1987-1477, subsec. 1(14), July 30, 
1987, Canada Gazette, Part II, August 19, 1987. 

Paras. 900(2)(b), (10)(b), substituted by P.C. 1986-924, subsecs. 1(1), (4), April 17, 
1986, Canada Gazette, Part II, April 30, 1986. 

Subsecs. 900(5), (6) substituted, subsec. 900(11) added, by the said P.C. 1986-924, 
subsecs. 1(2), (3), (5). 

Paras. 900(2)(b), (d) substituted by P.C. 1985-3529, December. 5, 1985, Canada Ga- 
zette, Part II, December 25, 1985. 


Paras. 900(2)(b), 900(10)(b), subsec. 900(5) substituted by P.C. 1984-1980, June 7, 
1984, Canada Gazette, Part II, June 27, 1984. 


Paras. 900(2)(a), 900(6)(a) and (b) substituted by P.C. 1983-3188, subsecs. 1(1), (2), 
October 13, 1983, Canada Gazette, Part II, October 26, 1983. 


Subsec. 900(5) substituted by P.C. 1983-3015, s. 1, September 29, 1983, Canada Ga- 
zette, Part II, October 12, 1983. 


Para. 900(2)(b) substituted by P.C. 1982-2895, s. 1, September 22, 1982, Canada Ga- 
zette, Part II, October 13, 1982, effective commencing September 20, 1982. 


All that portion of subsec. 900(4) preceding para. (a) substituted by P.C. 1982-2138, 
July 15, 1982, Canada Gazette, Part II, July 28, 1982. 


Paras. 900(2)(b), (d), (7)(a), (9)(a) substituted, (2)(d.1) added, by P.C. 1981-1680, sub- 
secs. 1(1)-(4), June 18, 1981, Canada Gazette, Part Il, July 8, 1981. 


Subsec. 900(5) substituted by P.C. 1980-2949, s. 1, October 30, 1980, Canada Gazette, 
Part II, November 12, 1980. 


Subsec. 900(11) revoked by P.C. 1980-2080, July 31, 1980, Canada Gazette, Part Il, 
August 13, 1980. 


Paras. 900(2)(a), (h) substituted, 900(10)(e) revoked, by P.C. 1980-541, s. 1, February 
20, 1980, Canada Gazette, Part II, March 12, 1980. 


All that portion of subsec. 900(4) preceding para. (a) substituted, subsec. 900(11) ad- 
ded, by P.C. 1979-2971, November 1, 1979, Canada Gazette, Part Il, November 14, 
1979, effective January 1, 1980. 

Part [IX was consolidated by the Consolidated Regulations of Canada, chapter 945, pro- 
claimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, 
Part II, August 8, 1979. 
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Reg. 
S. 1000(1) 


All that portion of subsec. 900(6) preceding para. (a) substituted by P.C. 1978-3628, 
November 30, 1978, Canada Gazette, Part II, December 13, 1978, effective February 
1,/1979. 


Subsec. 900(10) added by P.C. 1978-3118, October 12, 1978, Goneda Gazene, Part II, 
October 25, 1978. 


Para. 900(2)(b), subsec. 900(5) substituted by P.C. 1978-2532, August 9, 1978, Canada 
Gazette, Part I], August 23, 1978. 


PART X — ELECTION IN RESPECT OF 
DECEASED TAXPAYERS 


History: Part X was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 14, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part II, August 8, 1979. 


1000. Property dispositions — (1) Any election under subsec- 
tion 164(6) of the Act shall be made by the legal representative of a 
deceased taxpayer by filing with the Minister the following 
documents: 


(a) a letter from the legal representative specifying 


(i) the part of the one or more capital losses from the disposi- 
tion of properties, if any, under paragraph 164(6)(c) of the 
Act, and 


(11) the part of the amount, if any, under paragraph 164(6)(d) 
of the Act 


in respect of which the election is made; 


(b) where an amount is specified under subparagraph (a)(i), a 
schedule of the capital losses and capital gains referred to in par- 
agraph 164(6)(a) of the Act; 


(c) where an amount is specified under subparagraph (a)(i1), 


(1) a schedule of the amounts of undepreciated capital cost 
described in paragraph 164(6)(b) of the Act, 


(ii) a statement of the amount that, but for subsection 164(6) 
of the Act, would be the non-capital loss of the estate for its 
first taxation year, and 


(iii) a statement of the amount that, but for subsection 164(6) 
of the Act, would be the farm loss of the estate for its first 
taxation year. 
History: That portion of subsec. 1000(1) preceding para. (b) substituted, and paras. 
(d), (e€) revoked, by P.C. 1988-390, s. 5, March 3, 1988, Canada Gazette, Part II, 
March 16, 1988, applicable with respect to deaths occurring after December 31, 1984, 


except that the documents referred to in subsec. 1000(1) may be filed before September 
14, 1988. 


Subpara. 1000(1)(c)(iii) added by P.C. 1985-2277, s. 1, July 24, 1985, Canada Gazette, 
Part IT, August 7, 1985, applicable to 1983 et seq. except that, for the purposes of 
subsec. 1000(2), the statement referred to in subpara. 1000(1)(c)(iii) may be filed at 
any time before November 6, 1985. 


(2) The documents referred to in subsection (1) shall be filed not 
later than the day that is the later of 


(a) the last day provided by the Act for the filing of a return that 
the legal representative of a deceased taxpayer is required or has 
elected to file under the Act in respect of the income of that de- 
ceased taxpayer for the taxation year in which he died; and 


(b) the day the return of the income for the first taxation year of 
the deceased taxpayer’s estate is required to be filed under para- 
graph 150(1)(c) of the Act. 
Definitions [Reg. 1000]: “amount” —ITA 248(1); “capital gain’ —ITA 39(1), 
248(1); “disposition” —ITA 248(1); “estate? —ITA 104(1), 248(1); “farm loss” — 
ITA 111(8), 248(1); “legal representative”, “Minister”? —ITA_248(1); “non-capital 
loss” —ITA 111(8), 248(1); “taxation year’ —ITA 249; “taxpayer” —ITA 248(1); 
“undepreciated capital cost’ — ITA 13(21), 248(1). 


1000.1 Realization of [deceased employee’s] options — (1) 
An election under subsection 164(6.1) of the Act shall be made by 
the legal representative of a deceased taxpayer by filing with the 
Minister a letter from the legal representative setting out the 
following: 


(a) the amount of the benefit referred to in subparagraph 
164(6.1)(a)(i) of the Act; 


Income Tax Regulations 


(b) the value of the right, and the amount paid for the ‘right, re- 
ferred to in subparagraph 164(6.1)(a)(ii) of the Act; 


(c) the deducted amount, referred to in subparagraph 
164(6.1)(a)(iii) of the Act; and 


(d) the amount of the loss referred to in paragraph 164(6.1)(b) of 
the Act. 


(2) The letter shall be filed not later than the day that is the later of 


(a) the last day provided by the Act for the filing of a return that 
the legal representative of a deceased taxpayer is required or has 
elected to file under the Act in respect of the income of that de- 
ceased taxpayer for the taxation year in which he or she anally 
and 


(b) the day the return of the income ft the first taxation year of 

the deceased taxpayer’s estate is required to aie filed under para- 

graph 150(1)(c) of the Act. 
History: S. 1000.1 added by P.C. 2005-694, s. 4, May 3, 2005, Canada Gazette, Part 
Il, May 18, 2005, applicable to deaths occurring after July 13, 1990, except that the 
letter referred to in subsec. 1000.1(2) may be filed before November 15, 2005. 
Definitions [Reg. 1000.1]: “amount’—ITA 248(1); “estate” —ITA, 104(1), 
248(1); “legal representative”, “Minister” — ITA 248(1); “taxation year’ —ITA 249; 
“taxpayer” — ITA 248(1). 


1001. Annual instalments — Any election by a deceased tax- 
payer’s legal representative under subsection 159(5) of the Act shall 
be made by filing with the Minister the prescribed form on or 
before the day on or before which payment of the first of the “equal 
consecutive annual instalments” referred to in that subsection is re- 
quired to be made. 
Definitions [Reg. 1001]: 
payer’ —ITA 248(1). 
Forms: T2075: Election to defer payment of income tax, under subsection 159(5) by a 
deceased taxpayer’s legal representative or trustee. 


PART XI — CAPITAL COST ALLOWANCES 


Related Provisions [Part Xl]: ITA 20(1.1) — Definitions in ITA 13(21) apply to 
regulations. 

History [Part XI]: Part XI was consolidated by the Consolidated Regulations of 
Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 
1979, Canada Gazette, Part II, August 8, 1979. 

Interpretation Bulletins [Part XI]: IT-285R2: Capital cost allowance — general 
comments. 


Forms [Part XI]: T776: Statement of real estate rentals; T777: Statement of employ- 
ment expenses. 
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“legal representative”, “Minister”, “prescribed”, “tax- 


DIVISION | — DEDUCTIONS ALLOWED 


1100. (1) For the purposes of paragraphs 8(1)(j) and (p) and 
20(1)(a) of the Act, the following deductions are allowed in com- 
puting a taxpayer’s income for each taxation year: 


History: That portion of subsec. 1100(1) preceding para. (a) substituted by P.C. 1991- 
2272, subsec. 1(1), November 21, 1991, Canada Gazette, Part II, December 4, 1991, 
applicable to 1988 ef seq. 


(a) rates — subject to subsection (2), such amount as the tax- 
payer may claim in respect of property of each of the following 
classes in Schedule II not exceeding in respect of property 


(i) of Class 1, 4 per cent, 


Related Provisions: Reg. 1100(1)(a.1 
dential buildings; Reg. 1100(1)(zc). 


(11) of Class 2, 6 per cent, 
Related Provisions: Reg. 1101(5i) — Separate class. 
(111) of Class 3, 5 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(iv) of Class 4, 6 per cent, 
(v) of Class 5, 10 per cent, 
(vi) of Class 6, 10 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(vii) of Class 7, 15 per cent, 


), (a.2) — Additional allowances for non-resi- 
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(viii) of ‘Class 8, 20 per cent, 
Related Provisions: Reg. 1100(1)(sb), (zc). 
(ix) of Class 9, 25 per cent, 

(x) of Class 10, 30 per cent, . od | 
Related Provisions: Reg. 1100(1)(m) — Additional allowance. — Canadian film or 
video production; Reg. 1100(1)(zc) — Additional allowance — railway expansion and 
modernization property; Reg. 1100(21) — Certified films and video tapes — limitation 
on CCA; Reg. 1100(21.1) —'Non-certified films and video tapes — limitation on 


CCA; Reg. 1101(5a),, (5k), (5k.1) — Separate classes for telecommunications space- 
craft, certified productions and Canadian film or video productions. 


(x.1) of Class 10.1, 30 per cent, 
Related Provisions: Reg. 1101(1af) — Separate class. 

(xi) of Class 11, 35 per cent, 

(xii) of Class 12, 100 per cent, 

Related Provisions: Reg. 1100(1)d), 1100(21), (21.1), (22). 

(xiii) of Class 16, 40 per cent, 

(xiv) of Class 17, 8 per cent, 

(xv) of Class 18, 60 per cent, 

(xvi) of Class 22, 50 percent, 

(xvii) of Class 23, 100 per cent, 

(xviii) of Class 25, 100 per cent, 

(xix) of Class 26,.'5.per cent, 

(xx) of Class, 28, 30 per cent, 

Related Provisions: Reg. 1100(1)(w), 1100(1)(zc)()(A). 

(xxi) of Class 30, 40 per cent, 

Related Provisions: Reg. 1101(Sa) — Separate class. 

(xxii) of Class 31, 5 per cent, 

Related Provisions: Reg. 1101(5b) — Separate class. 

(xxiii) of Class. 32, 10 per cent, 

Related Provisions: Reg. 1101(5b) — Separate class. 

(xxiv) of Class.33, 15 percent, 

(xxv) of Class 35, 7 per cent, 

Related Provisions: Reg. 1100(1)(zc). 

(xxvi) of Class 37, 15 per cent, 

(xxvii) of Class 41, 25 per cent, 
Related Provisions: Reg. 1100(1)(y), (ya). 

(xxvii.1). of Class 41.1, 25 per, cent, 
Related Provisions: Reg. 1100(1)(y.1), (ya.1) — Additional allowances. 

(xxviii) of Class 42, 12 per cent, 

(xxix) of Class 43, 30 per cent, 

(xxix.1) of Class 43.1, 30 per cent, 

(xxix.2) of Class 43.2, 50 per cent, 

(xxx) of Class 44, 25 per cent, 

(xxxi) of Class 45, 45 per cent, 

(xxxii) of Class 46, 30 per cent, 

(xxxiii) of Class,47,.8 per cent, 

(xxxiv) of Class 48, 15 per cent, 

(xxxv) of Class 49, 8 per cent, 

(xxxvi) of Class 50, 55 per cent, 
Related Provisions: Reg. 1100(20.1), (20.2) — Limitation on claiming computer 
tax shelter property. } 

(xxxvii) of Class 51,6 per cent, and 


(xxxviii) of Class 52, 100 per cent, 
Related Provisions: Reg. 1100(20.1), (20.2) — Limitation on claiming computer 
tax shelter property. , 
of the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under this sub- 
section for the taxation year) of property of the class; 
Related Provisions [Reg. 1100(1)(a)]: Reg..’1100(2) — Half-year rule; Reg. 


1100(3) — Short taxation year; Reg. 1700 —CCA rates for farming or fishing pro- 
perty acquired before 1972. See also list at end of Reg. 1100(1). 


Reg. 
S. 1100(1)(a.1) 


History: Subpara. 1100(1)(a)(xxvii.1)' added by P.C. 2011-44, subsec. 1(1), February 
3, 2011, Canada Gazette, Part Il, February 16, 2011, applicable to taxation years that 
end after March 18, 2007. 


Subpara. 1100(1)(a)(xxxviii) added by P.C. 2009-660, subsec. 1(1), April 30, 2009, 
Canada Gazette, Part Il, May 13, 2009, applicable in respect of property acquired after 
January 27, 2009. if 


The opening words of para: 1100(1)(a) amended to substitute “the taxpayer” for “he” 
by P:C.:2009-581, subsec. 1(1), April 23,2009, Canada Gazette, Part II, May 13, 2009, 
deemed in. force on, March, 19, 2007. 


Subparas. 1100(1)(a)(xxxvi) and (xxxvii) added by the said PC. 2009-581, subsec. 
1(2), deemed in force on March 19, 2007. 


The closing words of para. 1100(1)(a) amended to substitute “the taxpayer” for “him” 
by the said P.C. 2009-581, subsec. 1(3), deemed in force on March 19, 2007. 


Subpara: 1100(1)(a)(xxix.2) added by P.C. 2006-439, subsec. 1(1), June 1, 2006, Can- 
ada Gazette, Part II, June 14, 2006, deemed in force on February 23, 2005. 


Subparas. 1100(1)(a)(xxxiii), (xxxiv) and (xxxv) added by the said P.C. 2006-439, sub- 
sec. 1(2); deemed in force on February 23, 2005. 


Subparas. 1100(1)(a)(xxxi) and (xxxii) added by P.C. 2005-2286, subsec. 1(1), Decem- 
ber 6, 2005, Canada Gazette, Part II, December 28, 2005, deemed in force on March 
23, 2004. 


Subpara. 1100(1)(a)(xxix.1) added by P.C. 1997-1033, subsec. 1(1), July 25, 1997, 
Canada Gazette, Part II, August 20, 1997, applicable after February 21, 1994. 


Subpara. 1100(1)(a)(xxx) added by P.C. 1994-231, subsec. 1(1), February 10, 1994, 
Canada Gazette, Part Il, February 23, 1994, applicable to property acquired after April 
26, 1993. 


Subpara. 1100(1)(a)(xxix) added by P.C. 1994-230, s. 1, February 10, 1994, Canada 
Gazette, Part Il, February 23, 1994, applicable to property acquired after February 25, 
1992. 


Subpara. 1100(1)(a)(xxviii) added by P.C. 1994-139, subsec: 2(1), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired by a tax- 
payer after December 23, 1991, other than property acquired pursuant to an agreement 
in writing entered into by the taxpayer before December 24, 1991, except that where 
the taxpayer so elects in‘a letter filed with the Minister of National Revenue before 
August 9, 1994, or in a letter that is attached to the taxpayer’s return of income for the 
taxpayer’s first taxation year ending after December 23, 1991, then subpara. 
1100(1)(a)(xxvili) applies to property acquired by the taxpayer after the beginning of 
that year. 


Subpara. 1100(1)(a)(x.1) added by the said P.C. 1991-2272, subsec. 1(2), applicable to 
taxation years and fiscal periods commencing after June 17, 1987 that end after 1987. 


Subpara: 1100(1)(a)(xxvii) added. by P.C. 1989-2464, subsec. 1(1), December, 14, 
1989, Canada Gazette, Part Il, January 3, 1990, applicable to 1988 et seg. 


That portion of para. 1100(1)(a) preceding subpara. (i) substituted by P.C. 1983-1083, 
subsec. 1(1), April 14, 1983, Canada Gazette, Part II, April 27, 1983, applicable. in 
respect of property. (other than property described in, Class 31 of Schedule II or para- 
graph, (n) of Class 12 of that schedule), acquired: or disposed of after November 12, 
1981; property described in the said Class 31 acquired or disposed of after 1981 and 
property described in paragraph (n) of the said Class 12 acquired or disposed of after 
1982. 


Subpara. 1100(1)(a)(xxvi) added. by P.C. 1982-599, subsec. 1(1), February 25, 1982, 
Canada Gazette, Part II, March 10, 1982. 


Subpara. 1100(1)(a)(xix) substituted by P:C. 1979-1488, subsec. 1(1), May.17,.1979, 
Canada Gazette, Part Il, June 13, 1979. 


That portion of para. 1100(1)(a) following subpara. (xxv) substituted by P.C. 1978- 
1315, subsec. 3(1), April 20, 1978, Canada Gazette, Part II, May 10, 1978. 


Interpretation, Bulletins. [Reg. 1100(1)(a)]: IT-285R2: CCA — General com- 
ments; IT-521R: Motor vehicle expenses claimed by self-employed individuals, IT- 
522R: Vehicle, travel and sales expenses of employees. 


Information Circulars [Reg. 1100(1)(a)]: 84-1: Revision of capital cost allowance 
claims and other permissive deductions. 


(a.1) Class 1 — where a separate class is prescribed by, subsec- 
tion 1101(5b.1) for a property of a taxpayer that is a building 
and at least 90 per cent of the floor space of the building is used 
at the end of the taxation year for the manufacturing or process- 
ing in Canada of goods for sale or lease, such amount as the 
taxpayer may claim not exceeding, six per cent of the un- 
depreciated capital cost to the taxpayer of the property of that 
class as.of the end of the taxation year (before making any de- 
duction under this subsection for the taxation year); 
Related Provisions: Reg. 1100(1)(a.2)— Other non-residential buildings, Reg. 
1102(23), (24) — Additions and alterations to buildings; Reg. 1102(25) — Building 
under construction on March 19, 2007; Reg. 1104(2)“eligible non-residential build- 
ing” — Definition; Reg. 1104(9) — Meaning of “manufacturing or processing”. 
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History: Para. 1100(1)(a.1) added by P.C. 2009-581, subsec. 1(4), April 23,2009, 
Canada Gazette, Part Il, May 13, 2009, applicable to property acquired after March 18, 
2007. 


(a.2) where a separate class is prescribed by subsection 
1101(5b.1) for a property of a taxpayer that is a building, at least 
90 per cent of the floor space of the building is used at the end 
of the taxation year for a non-residential use in Canada and an 
additional allowance is not allowed for the year under paragraph 
(a.1) in respect of the property, such amount as the taxpayer may 
claim not exceeding two per cent of the undepreciated capital 
cost to the taxpayer of the property of that class as of the end of 
the taxation year (before making any deduction under this sub- 
section for the taxation year); 

Related Provisions: Reg. 1102(23), (24) — Additions and alterations to buildings; 

Reg. 1102(25) — Building under construction on March 19, 2007; Reg. 1104(2)“eligi- 

ble non-residential building” — Definition. 


History: Para. 1100(1)(a.2) added by P.C. 2009-581, subsec. 1(4), April 23, 2009, 
Canada Gazette, Part II, May 13, 2009, applicable to property acquired after March 18, 
2007. 


(b) Class 13 — such amount as the taxpayer may claim in re- 
spect of the capital cost to the taxpayer of property of Class 13 
in Schedule II, not exceeding 


(i) where the capital cost of the property, other than property 
described in subparagraph (2)(a)(v), (vi) or (vii), was in- 
curred in the taxation year and after November 12, 1981, 50 
per cent of the amount for the year calculated in accordance 
with Schedule II, and 


(ii) in any other case, the amount for the year calculated in 
accordance with Schedule III, 


and, for the purposes of this paragraph and Schedule III, the cap- 
ital cost to a taxpayer of a property shall be deemed to have been 
incurred at the time at which the property became available for 
use by the taxpayer; 
Related Provisions: Reg. 1102(4), (5)— Improvements or alterations to leased 
properties; Reg. 1700(4) — Property of a farmer owned since before 1972. 


History: Para. 1100(1)(b) substituted by P.C. 1994-139, subsec. 2(2), January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to property acquired after 
1989. 


Subpara. 1100(1)(b)(i) amended by P.C. 1991-465, subsec. 1(1), March 14, 1991, Can- 
ada Gazette, Part II, March 27, 1991, applicable in respect of taxation years ending 
after April 26, 1989. 

Para. 1100(1)(b) substituted by P.C. 1983-1083, subsec. 1(2), April 14, 1983, Canada 
Gazette, Part II, April 27, 1983, applicable in respect of property (other than property 
described in Class 31 of Schedule If or paragraph (n) of Class 12 of that schedule) 
acquired or disposed of after November 12, 1981, property described in the said Class 
31 acquired or disposed of after 1981 and property described in paragraph (n) of the 
said Class 12 acquired or disposed of after 1982. 


Interpretation Bulletins: IT-324: CCA — Emphyteutic lease (archived); IT-464R: 
CCA — Leasehold interests. 


(c) Class 14 — such amount as he may claim in respect of pro- 
perty of Class 14 in Schedule II not exceeding the lesser of 


(i) the aggregate of the amounts for the year obtained by ap- 
portioning the capital cost to him of each property over the 
life of the property remaining at the time the cost was in- 
curred, and 


(ii) the undepreciated capital cost to him as of the end of the 

taxation year (before making any deduction under this sub- 

section for the taxation year) of property of the class; 
Related Provisions: Reg. 1100(1)(a)(xxx) —25% CCA rate for certain patents; 


Reg. 1100(3) — Short taxation year rule does not apply to Reg. 1100(1)(c); Reg. 
1100(9) — Patents. 


Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure; IT- 
477: CCA — Patents, franchises, concessions and licences. 
(d) in lieu of double depreciation — such additional 
amount as he may claim not exceeding in the case of property 
described in each of the classes in Schedule II, the lesser of 


(i) one-half the amount that would have been allowed to him 
in respect of property of that class under subparagraph 
6(n)(ii) of the Income War Tax Act if that Act were applica- 
ble to the taxation year, and 
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(ii) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this para- 
graph for the taxation year) of property of the class; 


(e) timber limits and cutting rights — such amount as he 
may claim not exceeding the amount calculated in accordance 
with Schedule VI in respect of the capital cost to him of a pro- 
-perty, other than a timber resource property, that isa timber 
limit or a right to cut timber from a limit; 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(e); Reg. 1101(3) — Separate class; Reg. 5202“cost of capital’(a), 5204“cost of 
capital’’(a) — Manufacturing and processing credit. 


Interpretation Bulletins: IT-481: Timber resource property and timber limits. 


(f) Class 15 — such amount as he may claim not exceeding the 
amount calculated in accordance with Schedule IV, in respect of 
the capital cost to him of property of Class 15 in Schedule II; 


Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(); Reg. 1102(7) — River improvements; Reg. 1102(17) — Recreational pro- 
perty; Reg. 5202‘cost of capital’(a), 5204“cost of capital’(a) — Manufacturing and 
processing credit. 


(g) industrial mineral mines — such amount as he may 
claim not exceeding the amount calculated in accordance with 
Schedule V in respect of the capital cost to him of a property 
that is an industrial mineral mine or a right to remove industrial 
minerals from an industrial mineral mine; 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(g); Reg. 1101(4) — Separate class; Reg. 1104(3) — “Industrial mineral mine”; 
Reg. 3900 — Deduction for mining taxes; Reg. 5202“cost of capital”(a), 5204“cost of 
capital”(a) — Manufacturing and processing credit. 
Interpretation Bulletins: IT-423: Sale of sand, gravel or top soil (archived); IT-492: 
Industrial mineral mines. 


(h) [Revoked] 


History: Para. 1100(1)(h) and heading revoked by P.C. 1978-1315, subsec. 3(2), April 
20, 1978, Canada Gazette, Part Il, May 10, 1978. 


(i) additional allowances — fishing vessels — such addi- 
tional amount as he may claim in the case of property of a sepa- 
rate class prescribed by subsection 1101(2) not exceeding the 
lesser of 


(i) the amount by which the depreciation that could have 
been taken on the property, if the Orders in Council referred 
to in that subsection were applicable to the taxation year, ex- 
ceeds the amount allowed under paragraph (a) in respect of 
the property, and 


(ii) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this para- 
graph for the taxation year) of property of the class; 


Interpretation Bulletins: IT-267R2: CCA — vessels. 
(j), (k) [Repealed] 


History [Reg. 1100(1)(j), (k)]: Paras. 1100(1)(j), (k) repealed by P.C. 1995-775, 
subsec. 1(1), May 16, 1995, Canada Gazette, Part Il, May 31, 1995, applicable to pro- 
perty acquired on or after May 31, 1995. 


(l) additional allowances — certified productions — 
such additional amount as he may claim in respect of property 
for which a separate class is prescribed by subsection 1101(5k) 
not exceeding the lesser of 


(i) the aggregate of his income for the year from that pro- 
perty and from property described in paragraph (n) of Class 
12 in Schedule II, determined before making any deduction 
under this paragraph, and 


(ii) the undepreciated capital cost to him of property of that 
separate class as of the end of the year before making any 
deduction under this paragraph for the year; 


Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)d). 


History: Para. 1100(1)(1) added by P.C. 1988-2795, subsec. 1(1), December 22, 1988, 
Canada Gazette, Part Il, January 18, 1989, applicable in respect of property acquired 
after 1987. ; 
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Former para. 1100(1)(1) and heading revoked by P.C. 1978-1315, subsec. 3(3), April 
20, 1978, Canada Gazette, Part II, May 10, 1978. 
(m) additional allowance — Canadian film or video pro- 
duction — such additional amount as the taxpayer claims in re- 
spect of property for which a separate class is prescribed by sub- 
section 1101(5k.1) not exceeding the lesser of 


(i) the taxpayer’s income for the year from the property, de- 
termined before making any deduction under this paragraph, 
and 


(ii) the undepreciated capital cost to the taxpayer of the pro- 
perty of that separate class at the end of the year (before 
making any deduction under this paragraph for the year and 
computed without reference to subsection (2)); 
History: Para. 1100(1)(m) added by P.C. 2005-698, subsec. 1(1), May 3, 2005, Can- 
ada Gazette, Part Il, May 18,.2005, applicable to 1995 et seq. 
Former para. 1100(1)(m) ‘and heading revoked by P.C. 1978-1315, subsec. 3(3), April 
20, 1978, Canada Gazette, Part I, May 10, 1978. 
(n) Class 19 — where the taxpayer is a corporation that had a 
degree of Canadian ownership in the taxation year, or is an indi- 
vidual who was resident in Canada in the taxation year for not 
less than 183 days, such amount as he may claim in respect of 
property of Class 19 in Schedule II that was acquired in a partic- 
ular taxation year not exceeding the lesser of 


(i) 50 per cent of the capital cost thereof to him, and 


(ii) the amount by which the capital cost thereof to him ex- 
ceeds the aggregate of the amounts deducted in respect 
thereof in computing his income for previous taxation years, 


but the aggregate of amounts deductible for a taxation year in 
respect of property acquired in each of the particular taxation 
years, under this paragraph, shall not exceed the undepreciated 
capital cost to him as of the end of the taxation year (before 
making any deduction under this subsection for the. taxation 
year) of property of the class; 

Related Provisions: Reg. 1100(1)(0). 


(0) [Class 19] — where the taxpayer is not entitled to make a 
deduction under paragraph (n) in. computing his income for a 
taxation’ year, such amount as he may claim in respect of pro- 
perty of Class 19 in Schedule II not exceeding 20 per cent of the 
undepreciated capital cost to him as of the end of the taxation 
year (before making any deduction under this subsection for the 
taxation year) of property of the class; 


(p) Class 20 — such amount as he may claim in respect of pro- 
perty of Class 20 in Schedule II that was aquired in a particular 
taxation year not exceeding the lesser of 


(i) 20 per cent of the capital cost thereof to him, and 


(ii) the amount by which the capital cost thereof to him ex- 
ceeds the aggregate of the amounts deducted in respect 
thereof in computing his income for previous taxation years, 


but the aggregate of amounts deductible for'a taxation year in 
respect of property acquired in-each of the particular taxation 
years, under. this paragraph, shall not exceed the undepreciated 
capital cost to him as of the end of the taxation’ year (before 
making any. deduction under. this. subsection for. the taxation 
year) of property of the class; 


(q) Class 21 — such amount as he may claim in respect of pro- 
perty of Class 21 in Schedule II that was acquired in a particular 
taxation year not exceeding the lesser of 


(i) 50 per cent of the capital cost thereof to him, and 


(ii) the amount by which the capital cost thereof to him ex- 
ceeds the «aggregate of the amounts deducted in respect 
thereof in computing his income for previous taxation years, 


but the aggregate of amounts deductible for a taxation year in 
respect of property acquired in each of the particular taxation 
years, under this paragraph, shall not exceed the undepreciated 
capital cost tochim as of the end of the taxation: year (before 
making any deduction under this subsection for the taxation 
year) of property of the class; 


Reg. 
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(r), (Ss), (sa) [Revoked] 


History: Paras. 1100(1)(r), (s), (sa) revoked by P.C. 1978-1315, subsec. 3(4), April 20, 
1978, Canada Gazette, Part II, May 10, 1978. 


(sb) additional allowances — grain storage facilities — 
such additional amount as he may claim in respect of property 
included in:Class 3,6 or 8 in Schedule II 


(i) that is 


(A) a grain elevator situated in that part of Canada that is 
defined in section 2 of the Canada Grain Act as the 
“Eastern Division” the principal use of which 


(J) is the receiving of grain directly from producers. for 
storage or forwarding or both, 


(II) is the receiving and storing of grain for direct 
manufacture or processing into other products, or 


(III) has been certified by the Minister of Agriculture 
to be the receiving of grain that has not been officially 
inspected or weighed, 


(B) an addition to a grain elevator described in clause (A), 


(C) fixed machinery installed:in a grain elevator in re- 
spect of which, or in respect of an addition to which, an 
additional amount has been or may be claimed under this 
\paragraph, 

(D) fixed machinery, designed £6 the purpose of drying 
grain, installed ina grain elevator described in clause (A), 


(E) machinery designed for the purpose of drying grain 
on a farm, or 


(F) a building or other structure designed for the purpose 
of storing grain on a farm, 


(ii) that was acquired by the taxpayer in the taxation year or 
in one of the three immediately preceding taxation years, at a 
time that was after April 1, 1972 but before August 1, 1974, 
and 


(iii) that was not used for any purpose whatever before it was 
acquired by the taxpayer, 


not exceeding the lesser of 


(iv) where the property is included in Class.3, 22 per cent of 
the capital cost thereof, where the property is included in 
Class. 6, 20 per cent.of the capital cost thereof or where the 
property is included in Class 8, 


(A) 14 per cent of the capital cost thereof in the case of 
property referred to in clause (1)(C), (D) or (F), and 


(B) 14 per cent of the lesser of $15,000 and. the capital 
cost thereof in the case of property described in clause 
(i)(E), and 


(v).the undepreciated capital cost to him. as of the end of the 
taxation year (before making any deduction under this para- 
graph for the taxation year) of property of the class; 


(t) Classes 24, 27, 29 and 34 — for the taxation year that 
includes November 12, 1981, such amount as he may claim in 
respect of property of each of Classes 24, 27, 29 and 34 in 
Schedule II not. exceeding the aggregate of 


(i)'50 per cent of the lesser of 


(A) the capital cost to him of all designated property of 
the class acquired by him in the year, and 


(B) the undepreciated capital cost to him. of property of 
the class as of the end of the year (computed as if no 
amount were included in respect of property, other than 
designated property of the class, acquired after November 
12; 1981 and before making any deduction under this par- 
agraph for the year), 

(ii) the amount, if any, by which the amount determined 


under clause (i)(B) in respect of the class exceeds the amount 
determined under clause (i)(A) in respect of the class, and 
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(iii) the lesser of 


(A) 25 per cent of the capital cost to him of all property, 
other than designated property, of the class acquired by 
him in the year, and 


(B) the undepreciated capital cost to him of property of 
the class as of the end of the year (before making any 
deduction under this paragraph for the year); 


Related Provisions: Reg. 1100(24) — Specified energy property. 


(ta) [Classes 24, 27, 29 and 34] — for taxation years com- 
mencing after November 12, 1981, such amount as he may 
claim in respect of property of each of Classes 24, 27, 29 and 34 
in Schedule II not exceeding the aggregate of 


(i) the aggregate of 
(A) the lesser of 


(I) 50 per cent of the capital cost to him of all desig- 
nated property of the class acquired by him in the 
year, and 


(II) the undepreciated capital cost to him of property 
of the class as of the end of the year (before making 
any deduction under this paragraph for the year and, 
where any of the property referred to in subclause (1) 
was acquired by virtue of a specified transaction, com- 
puted as if no amount were included in respect of pro- 
perty, other than designated property of the class ac- 
quired by him in the year), and 


(B) 25 per cent of the lesser of 


(I) the undepreciated capital cost to him of property of 
the class as of the end of the year (computed as if no 
amount were included in respect of designated pro- 
perty of the class acquired by him in the year and 
before making any deduction under this paragraph for 
the year), and 


(II) the capital cost to him of all property, other than 
designated property, of the class acquired by him in 
the year, and 


(ii) the lesser of 
(A) the amount, if any, by which 


(I) the undepreciated capital cost to him of property of 
the class as of the end of the year (before making any 
deduction under this paragraph for the year) 


exceeds 


(II) the capital cost to him of all property of the class 
acquired by him in the year, and 


(B) an amount equal to the aggregate of 


(I) 50 per cent of the capital cost to him of all property 
of the class acquired by him in the immediately pre- 
ceding taxation year, other than designated property of 
the class acquired in a specified transaction, and 


(II) the amount, if any, by which the amount deter- 
mined under clause (A) for the year with respect to the 
class exceeds the aggregate of 75 per cent of the capi- 
tal cost to him of all property, other than designated 
property, of the class acquired by him in the immedi- 
ately preceding taxation year and 50 per cent of the 
capital cost to him of designated property of the class 
acquired by him in the immediately preceding taxation 
year, other than designated property of the class ac- 
quired in a specified transaction, 


and for the purposes of this paragraph and paragraph (t), “desig- 
nated property” of a class means 


(iii) property of the class acquired by him before November 
13, 198), 


(iv) property deemed to be designated property of the class 
by virtue of paragraph (2.1)(g) or (2.2)(j), and 


(v) property described in subparagraph (2)(a)(v), (vi) or (vii), 


Income Tax Regulations, Part XI 


and, for the purposes of this paragraph, 

(vi) “specified transaction” means a transaction to which sub- 
section 85(5), 87(1), 88(1), 97(4) or 98(3) or (5) of the, Act 
applies, and | 
(vii) subject to paragraph (2.2)(j), a property shall be deemed 
to have been acquired by a taxpayer at the time at which the 
property became available for use by the taxpayer; 

Related Provisions: Reg. 1100(2.2)(); Reg. 1100(24) — Specified energy property. 

History: That portion of para. 1100(1)(ta) following subpara. (iv) substituted by P.C. 


1994-139, subsec. 2(3), January 27, 1994, Canada Gazette, Part II, ey 9, 1994, 
applicable to property acquired after 1989. 


_ Subpara. 1100(1)(ta)(v) added by P.C. 1991-465, subsec. 1(2), March 14, 1991, Can- 


ada Gazette, Part II, March 27, 1991, applicable in respect of taxation years ending 
after April 26, 1989. 

The heading preceding para. 1100(1)(t) and para. 1100(1)(t) substituted and para. 
1100(1)(ta) added by P.C. 1983-1083, subsec. 1(3), April 14, 1983, Canada Gazette, 
Part II, April 27, 1983, applicable in respect of taxation years ending after November 
12798, 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 


ing and processing machinery and equipment; IT-336R: CCA — Pollution control pro- 
perty (archived). 


(u) [Revoked] 


History: Para. 1100(1)(u) revoked by P.C. 1978-1315, subsec. 3(5), April 20, 1978, 
Canada Gazette, Part Il, May 10, 1978. 


(v) Canadian vessels — such amount as the taxpayer may 
claim in respect of property that is 


(i) a vessel described in subsection 1101(2a), 


(ii) included in a separate prescribed class because of subsec- 
tion 13(14) of the Act, or 


(iii) a property that has been constituted a prescribed class by 
subsection 24(2) of Chapter 91 of the Statutes of Canada, 
1966-67, 


not exceeding the lesser of 


(iv) where the property, other than property described in sub- 
paragraph (2)(a)(v), (vi) or (vii), was acquired in the taxation 
year and after November 12, 1981, 16 % per cent of the capi- 
tal cost thereof to the taxpayer and, in any other case, 33 '/3 
per cent of the capital cost thereof to the taxpayer, and — 


(v) the undepreciated capital cost to the taxpayer as of the 
end of the taxation year (before making any deduction under 
this paragraph for the taxation year) of property of the class, 


and, for the purposes of subparagraph (iv), a property shall be 
deemed to have been acquired by a taxpayer at the time at which 
the property became available for use by the taxpayer for the 
purposes of the Act; 
History: Para. 1100(1)(v) and its heading were amended by subsec..2(4) of P.C. 1994- 
139, January 27, 1994, Canada Gazette, Part II, February 9, 1994, the heading and 


subpara. (i) applicable with respect to property acquired after July 13, 1990, the rest 
applicable with respect to property acquired after 1989. 


Subpara. 1100(1)(v)(iv) amended by P.C. 1991-465, subsec. 1(3), March 14, 1991, 
Canada Gazette, Part Il, March 27, 1991, applicable in respect of taxation vat ending 
after April 26, 1989. 

All that portion of para. 1100(1)(v) preceding subpara. (v) substituted by P.C. 1983- 
1083, subsec. 1(4), April 14, 1983, Canada Gazette, Part Il, April 27, 1983, applicable 
in respect of property (other than property described in Class 31 of Schedule II or para- 
graph (n) of Class 12 of that schedule) acquired or disposed of after November 12, 
1981, property described in the said Class 31 acquired or disposed of after 1981 and 
property described in paragraph (n) of the said Class 12 acquired or ia a of after 
1982. 


Interpretation Bulletins: IT-267R2: CCA — Vessels. 
Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


(va) additional allowances — offshore drilling ves- 
sels — such additional amount as he may claim in respect of 
property for which a separate class is prescribed by subsection 
1101(2b) not exceeding 15 per cent of the undepreciated capital 
cost to him of property of that class as of the end of the taxation 
year (before making any deduction under this subsection for the 
taxation year); 


1840 


Division I — Deductions Allowed 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(w) additional allowances — Class 28 — subject to section 

~1100A, such additional amount as he may claim in respect of 
property described in Class 28 acquired for the purpose of gain- 
ing or producing income from a mine or in respect of property 
acquired for the purpose of gaining or producing income from a 
mine and for which a separate class is prescribed by subsection 
1101(4a), not exceeding the lesser of 


(i) the taxpayer’s income for the year from the mine, before 
making any deduction under this paragraph, paragraph (x), 
(y), (y.1), (ya) or (ya.1), section 65, 66, 66.1, 66.2 or 66.7 of 
the Act or section 29 of the Income Tax Application Rules, 
and 


(ii) the andepreciated capital cost to him of property of that 
class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 


Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(w);, Reg. 1104(5), (6.1) — Income from a mine. 


History: Subpara. 1100(1)(w)(i) amended by P.C. 2011-44, subsec. 1(2), February 3, 
2011, Canada Gazette, Part Il, February 16, 2011, applicable to taxation years that, end 
after March 18, 2007. 


Subpara. 1100(1)(w)(i) amended by P.C. 2007-114, subsec. 1(1), February 1, 2007, 
Canada Gazette, Part II, February 21, 2007, applicable to taxation years that begin after 
2006. 


Subpara. 1100(1)(w)G@) amended by P.C. 1999-629, subsec. 1(1), April 15, 1999, Can- 
ada Gazette, Part II, April 28, 1999, applicable to taxation years that begin after 1996. 


Subpara. 1100(1)(w)(i) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part II, November 30, 1994. 


Subpara. 1100(1)(w)(i) substituted by P.C. 1989-2464, subsec. 1(2), December 14, 
1989, Canada Gazette, Part I, January 3,.1990, applicable to 1988 et seq. 


That portion of para. 1100(1)(w) preceding subpara. (i) thereof substituted by P.C. 
1985-465, s. 1, February 14, 1985, Canada Gazette, Part Il, March 6, 1985: 


(x) subject to section 1100A, such additional amount as he may 
claim in respect of property acquired for the purpose of gaining 
or producing income from more than one mine and for which a 
separate class is prescribed by subsection 1101(4b), not exceed- 
ing the lesser of 


(i) the taxpayer’s income for the year from the mines, before 
making any deduction under this paragraph, paragraph (ya) 
or (ya.1), section 65, 66, 66.1, 66.2 or 66.7 of the Act or sec- 
tion 29 of the Income Tax Application Rules, and 


(ii) the undepreciated capital cost to him of property of that 

class as of the end of the taxation year (before making any 

deduction under this paragraph for the taxation year); 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(x);_ Reg. 1104(5), (6.1) —Income from a mine; Reg. 1104(7) — 
Interpretation. 
History: Subpara. 1100(1)(x)G) amended by P.C. 2011-44, subsec. 1(3), February, 3, 


2011, Canada Gazette, Part II, February 16, 2011, Es to taxation years that end 
after March 18, 2007. 


Subpara. 1100(1)(x)(i) amended by P.C. 2007-114, subsec. 1(2), February 1, 2007, 
Canada Gazette, Part Il, February 21, 2007, applicable to taxation years that begin after 
2006. 


Subpara. 1100(1)(x)(@) amended by P.C. 1999-629, subsec. 1(2), April 15, 1999, Can- 
ada Gazette, Part Il, April 28, 1999, applicable to taxation years that begin after 1996. 


Subpara. 1100(1)(x)G@) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part II, November 30, 1994. 


Subpara. 1100(1)(x)(Gi) substituted by P.C. 1989-2464, subsec. 1(3), December 14, 
1989, Canada Gazette, Part II, January 3, 1990, applicable to 1988 et seq. 


(y) additional allowances — Class 41 — such additional 
amount as the taxpayer may claim in respect of property ac- 
quired. for the purpose of gaining or producing income from a 
mine and for which a separate class is prescribed by subsection 
1101(4c), not exceeding the lesser of 


(i) the taxpayer’s income for the year from the mine, before 
making any deduction under this paragraph, paragraph (x), 
(ya) or (ya.1), section 65, 66, 66.1, 66.2 or 66.7 of the Act or 
section 29 of the Income Tax Application Rules, and 
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(i1) the undepreciated capital cost to the taxpayer of property 
of that class as of the end of the taxation year (computed 
without reference to subsection (2) and before making’ any 
deduction under this paragraph for the taxation year); 


_ Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 


1100(1)(y); Reg. 
Interpretation. 
History: Subpara. 1100(1)(y)G) amended by P.C. 2011-44, subsec. 1(4), February 3, 


2011, Canada Gazette, Part II, February 16, 2011, applicable,to taxation years that end 
after March 18, 2007. 


Subpara. 1100(1)(y)G) amended by P.C. 2007-114, subsec, 1(3), February 1, 2007, 
Canada Gazette, Part II, February 21, 2007, applicable to taxation years that begin after 
2006. 


Subpara. 1100(1)(y)G@). amended by P.C. 1999-629, subsec. 1(3), April 15, 1999, Can- 
ada Gazette, Part Il, April 28, 1999, applicable to taxation years that begin after 1996. 


Subpara. 1100(1)(y)(@) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part II, November 30, 1994. 


Subpara. 1100(1)(y)Gi) amended by P.C, 1992-2335, Sch. IL, subsec. 1(1), November 
19, 1992, Canada Gazette, Part I], December 2, 1992, applicable to 1988 et seq. 


Para. 1100(1)(y) added by P.C. 1989-2464, subsec. 1(4), December 14; 1989, Canada 


1104(5),; . (6.1) —Income from ‘a’ mine; Reg. 1104(7) — 


_ Gazette, Part II, January 3, 1990, applicable to 1988 et seq. 


The heading preceding para. 1100(1)(y) and para. 1100(1)(y) revoked by P.C. 1983- 
1083, subsec. 1(5), April 14,1983, Canada Gazette, Part Il, April 27, 1983, applicable 
in respect of taxation years ending after November 12, 1981. 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities. 


(y.1) additional allowances — Class 41.1 — such addi- 
tional amount as the taxpayer may claim in respect of property 
acquired for the purpose of gaining or producing income from a 
mine and for which a separate class is prescribed by subsection 
1101(4e), not exceeding the amount determined by the formula 


AxB 
where 
A is the lesser of 


(i) the taxpayer’s income for the year from the mine, 
before making any deduction under this paragraph, para- 
graph (x), (y), (ya) or (ya.1), section 65, 66, 66.1, 66.2 or 
66.7 of the Act or section 29 of the Income Tax Applica- 
tion Rules, and 


(ii) the undepreciated capital cost to the taxpayer of pro- 
perty of that class as of the end of the taxation year 
computed 


(A) without reference to subsection (2), 


(B) after making any deduction under paragraph (a) 
for the taxation year, and 


(C) before making any deduction under this para- 
graph; and 


B_ is the percentage that is the total of 


(i) that proportion of 100% that the number of days in the 
taxation year that are before 2011 is of the number of 
days in the taxation year, 


(ii) that proportion. of 90% that the number of days in the 
taxation year that are in 2011 is of the number.of days in 
the taxation year, 


(iii) that proportion of 80% that the number of days in the 
taxation year that are in 2012 is of the number of days in 
the taxation year, 


(iv) that proportion of 60% that the number of days in the 
taxation year that are in 2013 is:of the number of days in 
the taxation year, and 

(v) that proportion of 30% that the number of days in the 
taxation year that are in 2014 is of the number of days in 
the taxation year; 


Related Provisions: Reg. 1100(1)(ya.1) — Additional allowances — multiple mine 
properties. 
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History: Para. 1100(1)(y.1) added by P.C. 2011-44, subsec. 1(5), February 3, 2011, 
Canada Gazette, Part Il, February 16, 2011, applicable to taxation years that end after 
March. 18, 2007. 
(ya) [property for more than one mine] — such additional 
amount as the taxpayer may claim in respect of property ,ac- 
quired for the purpose of gaining or producing income from 
more than one mine and for which a separate class is prescribed 
by subsection 1101(4d), not exceeding the lesser of 


(i) the taxpayer’s income for the year from the mines, before 
making any deduction under this paragraph, section 65, 66, 
66.1, 66.2 or 66.7 of the Act or section 29 of the Income Tax 
Application Rules, and 


(ii) the undepreciated capital cost to the taxpayer of property 

of that class as of the end of the taxation year (computed 

without reference to subsection (2) and before making any 

deduction under this paragraph for the taxation year); 
Related Provisions: Reg. 1100(3) — Short taxation year rule does not apply to Reg. 
1100(1)(ya); Reg. 1104(5), (6.1) —Income from a mine; Reg. 1104(7)— 
Interpretation. 


History: Subpara. 1100(1)(ya)(i) amended by P.C. 2007-114, subsec. 1(4), February 1, 

2007, Canada Gazette, Part II, February 21, 2007, applicable to taxation years that 

begin after 2006. 

Subpara. 1 100(1)(ya)(i) amended by P.C. 1999-629, subsec. 1(4), April 15, 1999, Can- 

ada Gazette, Part II, April 28, 1999, applicable to taxation years that begin after 1996. 

Subpara. 1100(1)(ya)(i) amended by P.C. 1994-1817, s. 48, November 1, 1994, Can- 

ada Gazette, Part II, November 30, 1994. 

Para. 1100(1)(ya) added by P.C. 1989-2464, subsec. 1(4), December 14, 1989, Canada 

Gazette, Part II, January 3, 1990, applicable to 1988 et seq. 

Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 

ral gas activities. 
(ya.1) additional allowances— Class 41.1 — multiple 
mine properties — such additional amount as the taxpayer 
may claim in respect of property acquired for the purpose of 
gaining or producing income from more than one mine and for 
which a separate class is prescribed by subsection 1101(4f), not 
exceeding the amount determined by the formula 


AxB 
where 
A is the lesser of 


(i) the taxpayer’s income for the year from the mines, 
before making any deduction under this paragraph, para- 
graph (ya), section 65, 66, 66.1, 66.2 or 66.7 of the Act or 
section 29 of the Income Tax Application Rules, and 


(ii) the undepreciated capital cost to the taxpayer of pro- 
perty of that class as of the end of the taxation year 
computed 


(A) without reference to subsection (2), 


(B) after making any deduction under paragraph (a) 
for the taxation year, and 


(C) before making any deduction under this para- 
graph; and 
B is the percentage that is the total of 


(i) that proportion of 100% that the number of days in the 
taxation year that are before 2011 is of the number of 
days in the taxation year, 


(ii) that proportion of 90% that the number of days in the 
taxation year that are in 2011 is of the number of days in 
the taxation year, 


(iii) that proportion of 80% that the number of days in the 
taxation year that are in 2012 is of the number of days in 
the taxation year, 


(iv) that proportion of 60% that the number of days in the 
taxation year that are in 2013 is of the number of days in 
the taxation year, and 


(v) that proportion of 30% that the number of days in the 
taxation year that are in 2014 is of the number of days in 
the taxation year; 
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Related Provisions: Reg. 1100(1)(y.1) — Additional allowances — single mine 
properties. ; tere 

History: Para. 1100(1)(ya.1) added by P.C. 2011-44, subsec. 1(6), February 3, 2011, 
Canada Gazette, Part II, February 16, 2011, applicable to taxation years that.end after 
March 18, 2007. 


(z) additional allowances — railway cars — such addi- 
tional amount as the taxpayer may claim in respect of property 
for which a separate class is prescribed by paragraph 
1101(5d)(c) not exceeding eight per cent of the undepreciated 
capital cost to the taxpayer of property of that class as of the end 
of the taxation year (before making any deduction under this 
subsection for the taxation year); 


History: Para. 1100(1)(z) amended by P.C. 1991-465, subsec. 1(4), March 14, 1991, 
Canada Gazette, Part Il, March 27, 1991, applicable after April 26, 1989. 


(z.1a) [additional allowance — railway cars] — such addi- 
tional amount as the taxpayer may claim in respect of property 
for which a separate class is prescribed by paragraph 
1101(Sd)(d), (e) or (f), not exceeding six per cent of the un- 
depreciated capital cost to the taxpayer of property of that class 
as of the end of the taxation year (before making any deduction 
under this subsection for the taxation year); 


Related Provisions: Reg. 1103(2i) — Election to include Class 7(h) property in 
Class 35. 


History: Para. 1100(1)(z.1a) added by P.C. 1991-465, subsec. 1(5), March 14, 1991, 
Canada Gazette, Part I], March 27, 1991, applicable 


(a) in respect of property acquired by a taxpayer after April 26, 1989 for rent or 
lease to another person; 


(b) to the 1990 and subsequent taxation years in respect of property acquired by a 
taxpayer before April 27, 1989 for rent or lease to another person, except that the 
reference to “six” in para. 1100(1)(z.1a) shall be read as a reference to “7 in respect 
of the 1990 taxation year, to “7 '/3” in respect of the 1991 taxation year, to “7” in 
respect of the 1992 taxation year, to “6 */” in respect of the 1993 taxation year, and 
to “64” in respect of the 1994 taxation year; and 


(c) in respect of property acquired by a taxpayer after February 2, 1990, other than 
(i) property acquired for rent or lease to another person, 


(ii) property acquired pursuant to an agreement in writing entered into before 
February 3, 1990, or 


(ili) property under construction by or on behalf of the taxpayer before Febru- 
ary 3, 1990. 


(z.1b) [railway property] — where throughout the taxation 
year the taxpayer was a common carrier that owned and oper- 
ated a railway, such additional amount as the taxpayer may 
claim in respect of property for which a separate class is pre- 
scribed by subsection 1101(5d.1), not exceeding three per cent 
of the undepreciated capital cost to the taxpayer of property of 
that class as of the end of the year (before making any deduction 
under this subsection for the year); 

History: Para. 1100(1)(z.1b) added by P.C. 1994-139, subsec. 2(5), January 27, 1994, 


Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- 
cember 6, 1991. 


(z.lc) [railway property] — where throughout the taxation 
year the taxpayer was a common carrier that owned and oper- 
ated a railway, such additional amount as the taxpayer may 
claim in respect of property for which a separate class is pre- 
scribed by subsection 1101(5d.2), not exceeding six percent of 
the undepreciated capital cost to the taxpayer of property of that 
class as of the end of the year (before making any deduction 
under this subsection for the year); 


Related Provisions: Reg. 1103(2i) — Election to include Class 7(h) property in 
Class 35. 


History: Para. 1100(1)(z.1c) added by P.C. 2005-2186, s..1, November 22, 2005, Can- 
ada Gazette, Part Il, December 14, 2005, applicable to property acquired after February 
27, 2000. 


(za) additional allowances — railway track and related 
property — such additional amount as he may claim in respect 
of property for which a separate class is prescribed by subsec- 
tion 1101(Se) not exceeding four per cent of the undepreciated 
capital cost to him of property of that class as of the end of the 
taxation year (before making any deduction under this subsec- 
tion for the taxation year); 
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History; Para. 1100(1)(za) added by. P.C.. 1978-344, s. 1, February 9, 1978, Canada 

Gazette, Part Il, February 22, 1978, effective after March 31, 1977. 
(za.1) [railway track and related property] — where 
throughout the taxation year the taxpayer was a common carrier 
that owned and operated a railway, such additional amount as 
the taxpayer may claim in respect of property for which a sepa- 
rate class is prescribed by subsection 1101(5e.1), not exceeding 
six per cent of the undepreciated capital cost to the taxpayer of 
property of that class as of the end of the year (before making 
any deduction under this subsection for the year); 

History: Para. 1100(1)(za.1) added by P.C. 1994-139, subsec. 2(6), January 27, 1994, 

Canada Gazette, Part II, February 9, 1994, applicable to property acquired after De- 

cember 6, 1991. 
(za.2) [trestles] — where throughout the taxation year the tax- 
payer was 4 common carrier that owned and operated a railway, 
such additional amount as the taxpayer may claim in respect of 
property for which a separate class is prescribed by subsection 
1101(5e.2), not exceeding five per cent of the undepreciated 
capital cost to the taxpayer of property of that class as of the end 


(1) included in Class. 35 in Schedule I, 


(ii) that was acquired by him principally for use in or is situ- 
ated in Canada, 

(iii) that was acquired by him in respect of the railway in the 
taxation year or in one of the four immediately preceding 


taxation years, at a time that was after April 10, 1978 but 
before 1988, and 


(iv) that was not used for any purpose whatever before it was 
acquired by him, 


not exceeding the lesser of 


(v) six per cent of the aggregate of the capital cost to him of 
the designated property of the class, :and 


(vi) the undepreciated capital cost to him as of the end of the 
taxation year (after making all deductions claimed by him 
under other provisions of this subsection for the taxation year 
but before making any deduction under this paragraph for the 
taxation year) of property of the class; 


of the year (before making any deduction under this subsection | History: Subpara. 1100(1)(zc)(iii) substituted by P.C. 1984-2044, s. 1, June 14, 1984, 
for the year); Canada Gazette, Part II, June 27, 1984. 


History: Para. 1100(1)(za.2) added by P.C. 1994-139, subsec. 2(6), January 27, 1994, | Para. 1100(1)(zc) added by P.C. 1979-1488, subsec. 1(2), May 17, 1979, Canada Ga- 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- | <effe, Part II, June 13, 1979, effective from April 11, 1978. 


cember 6, 1991. 


(zb) [trestles] — such additional amount as he, may claim in 
respect of property for which a separate class is prescribed by 
subsection 1101(5f) not exceeding three per cent of the un- 
depreciated capital cost to him of property of that class as of the 
end of the taxation year (before making any deduction under this 
subsection for the taxation year); 
History: Para. 1100(1)(zb) added by P.C. 1978-344, s. 1, February 9, 1978, Canada 
Gazette, Part Il, February 22, 1978, effective after March 31, 1977. 
(zc). additional allowances — railway. expansion. and 
modernization property — where the taxpayer owns and op- 
erates a railway as a common carrier, such additional amount as 
he may claim in respect of property of a class'in Schedule II Gn 
this paragraph referred.to as “designated property” of the class) 
(i) that is 
(A) included in,Class 1 in Schedule IL by virtue of para- 
graph (h). or (i) of that Class, 
(B) a bridge, culvert, subway or tunnel included in Class 
1 in Schedule II that is ancillary to railway track and 
grading, 
(C) a trestle included in Class 3 in Schedule II that is an- 
cillary to railway track and grading, 
(D) included in Class 6 in Schedule II by virtue of para- 
graph (j) of that Class, 
(E) machinery or equipment included in Class 8 in Sched- 
ule II that is ancillary to 
(1) railway track and grading, or 
(II) railway traffic control or signalling equipment, in- 
cluding switching, block signalling, interlocking, 
crossing protection, detection, speed control or retard- 
ing equipment, but not including property that is prin- 
cipally electronic, equipment or systems software 
therefor, 
(F) machinery or equipment included in Class 8 in Sched- 
ule II that 
(I) was acquired principally for the purpose of main- 
taining or servicing, or 
(II) is ancillary to and used as part of, 
a railway locomotive or railway car, 
(G) included in Class 10 in Schedule II by virtue of sub- 
paragraph (m)(i), (ii) or (iii) of that Class, 
(H) included in Class 28 in Schedule II by virtue of sub- 
paragraph (d)(ii) of that Class (other than property re- 
ferred to in subparagraph (m)(iv) of Class 10), or 
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(zd) Class 38 — such amount as the taxpayer may. claim in re- 
spect of property of Class 38 in Schedule II not exceeding that 
percentage which is the aggregate of 


(i) that proportion of 40 per cent that the number of days in 
the taxation year that are in 1988 is of the number of days in 
the taxation year that are after 1987, 


(ii) that proportion of 35 per cent that the number of days in 
the taxation year that are in 1989 is of the number of days in 
the taxation year, and 


(iii) that proportion of 30 per cent that the number of days in 
the taxation year that are after 1989 is of the number of days 
in the taxation year 


of the undepreciated capital cost to the taxpayer of property of 
that class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 


(ze) Class 39 — such amount as the taxpayer may claim in re- 
spect of property of Class 39 in Schedule II not exceeding that 
percentage which is the aggregate of 


(i) that proportion of 40 per cent that the number of days in 
the taxation year that are in 1988 is of the number of days in 
the taxation year that are after 1987, 


(ii) that proportion of 35 per cent that the number of days in 
the taxation year that are in 1989 is of the number of days in 
the taxation year, 


(iii) that proportion of 30 per cent that the number of days in 
the taxation year that are in 1990 is of the number of days in 
the taxation year, and 


(iv) that proportion of 25 per cent that the number of days in 
the taxation year that are after 1990 is of the number of days 
in the taxation year 


of the undepreciated capital cost to the taxpayer of property of 
that class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment. 


(zf) Class 40 — such amount as the taxpayer may claim in re- 
spect of property of Class 40 in Schedule II not exceeding that 
percentage which is the aggregate of 


(i) that proportion of 40 per cent that the number of days in 
the taxation year that are in 1988 is of the number of days in 
the taxation year that are after 1987, 


(ii) that proportion of 35 per cent that the number of days in 
the taxation year that are in 1989 is of the number of days in 
the taxation year, and 
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(iii) that proportion of 30 per cent that the number of days in 
the taxation year that are in 1990 is of the number of days in 
the taxation year 


of the undepreciated capital cost to the Maar of property of 
that class as of the end of the taxation year (before making any 
deduction under this paragraph for the taxation year); 
History [Reg. 1100(1)(zd)-(zf)]: Paras. 1100(1)(zd) to (zf) added by P.C. 1989- 
2464, subsec. 1(5), December 14, 1989, Canada Gazette, Part I, January 3, 1990, ap- 
plicable to 1988 ef seq. 
Interpretation Bulletins [Reg. 1100(1)(zf)]: IT-147R3: CCA — Accelerated 
write-off of manufacturing and processing machinery and equipment. 
(zg) additional allowance — year 2000 computer 
hardware and systems software — where the taxpayer 


(i) has elected for the year in prescribed manner, 


(ii) was not in the year a large corporation, as defined in sub- 
section 225.1(8) of the Act, or a partnership any member of 
which was such a corporation in a taxation year that included 
any time that is in the partnership’s year, and 
(iii) acquired property included in paragraph (f) of Class 10 
in Schedule II 

(A) in the year, 

(B) after 1997 and before November 1999, and 


(C) for the purpose of replacing property that was ac- 
quired before 1998 that has a material risk of malfunc- 
tioning because of the change of the calendar year to 2000 
and that is described in paragraph (f) of Class 10, or para- 
graph (0) of Class 12, in Schedule II, 


such additional amount as the taxpayer claims in respect of all 
property described in subparagraph (iii) not exceeding the least 
of 


(iv) the amount, if any, by which $50,000 exceeds the total 
of 


(A) the total of all amounts each of which is an amount 
claimed by the taxpayer under this paragraph for a pre- 
ceding taxation year, 


(B) the total of all amounts each of which is an amount 
claimed by the taxpayer for the year or a preceding taxa- 
tion year under paragraph (zh), and 


(C) the total of all amounts each of which is an amount 
claimed under this paragraph or paragraph (zh) by a cor- 
poration for a taxation year in which it was associated 
with the taxpayer, 


(v) 85% of the capital cost to the taxpayer of all property 
described in subparagraph (iii), and 


(vi) the undepreciated capital cost to the taxpayer as of the 
end of the year (computed without reference to subsection 
(2) and after making all deductions claimed under other pro- 
visions of this subsection for the year but before making any 
deduction under this paragraph for the year) of property in- 
cluded in Class 10 in Schedule II; and 


I.T. Technical News: 14 (millennium bug expenditures). 
(zh) additional allowance — year 
software — where the taxpayer 

(i) has elected for the year in prescribed manner, 


(ii) was not in the year a large corporation, as. defined in 
subsection 225.1(8) of the Act, or a partnership any member 
of which was such a corporation in a taxation year that. in- 
cluded any time that is in the partnership’s year, and 


(iii) acquired property included in paragraph (0) of Class 12 
in Schedule II 

(A) in the year, 

(B) after 1997 and before November 1999, and 

(C) for the purpose of replacing property that was ac- 


quired before 1998 that has a material risk of malfunc- 
tioning because of the change of the calendar year to 2000 


2000 computer 
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and that is described in paragraph (f) of Class 10, or para- 
graph (0) of Class 12, in Schedule II, 


such additional amount as the taxpayer claims in respect of all 
property described in subparagraph (iii) not exceeding the least 
of | 
(iv) the amount, if any, by which $50, 000 Aone the total 
of 


(A) the total of all amounts each of whieh i is an amount 
claimed by the taxpayer under’ wide paragraph ai a ay 
ceding taxation year, 


(B) the total of all amounts each of which is an amount 
claimed by the taxpayer for the year or a preceding taxa- 
tion year under paragraph (zg), and 


(C) the total of all amounts each of which is an amount 

_ claimed under this paragraph or paragraph (zg) by a cor- 
poration for a taxation year in which it was associated 
with the taxpayer, 


(v) 50% of the capital cost to the Pisaiet of all phoherty 
described in subparagraph (iii), and 


(vi) the undepreciated capital cost to the taxpayer as of the 
end of the year (computed without reference to subsection 
(2) and after making all deductions claimed under other pro- 
visions of this subsection for the year but before making any 
deduction under this paragraph for the year) of property’ in- 
cluded in Class 12 in Schedule II. 

History [Reg. 1100(1)(zg), (zh)]: Paras. 1100(1)(zg) and (zh) added by P.C. 2000- 

1000, subsec. 2(1), June 21, 2000, Canada Gazette, Part Il, July 5, 2000, applicable to 

1998 et seq. 

I.T. Technical News: 14 (millennium bug expenditures). 


Related Provisions [Reg. 1100(1)]: Reg. 1100(1.1) — Specified leasing property; 
Reg. 1100(3) — Taxation year less than 12 months; Reg. 1100(11) — Rental proper- 
ties; Reg. 1100(15) — Leasing properties; ITA*20(1:1)\— Definitions: in ITA’ 13(21) 
apply to regulations. 


Interpretation Bulletins [Reg. 1100(1)} See at start of £ Reg. Part XI. 
Forms [Reg. 1100(1)]: See at start of Reg. Part XT. 


(1.1) [Specified leasing property — limitation] — Notwith- 
standing subsections (1) and (3), the amount deductible by a tax- 
payer for a taxation year in respect of a property that is a specified 
leasing property at the end of the year is the lesser of 


(a) the amount, if any, by which the aggregate of 


(i) all amounts that would be considered to be repayments in 
the year or a preceding year on account of the principal 
amount of a loan made by the taxpayer if 


(A) the taxpayer had made the loan at the time that the 
property last became a specified leasing property and in a 
principal amount equal to the fair market value of the pro- 
perty at that time, 


(B) interest had been charged on the principal amount of 
the loan outstanding from time to time at the rate, deter- 
mined in accordance with section 4302, in effect at the 
earlier of 


(1) the time, if any, before the time referred to in sub- 
clause (II), at which the taxpayer last entered into an 
agreement to lease the property, and 


(II) the time that the property last became a specified 
leasing property 


(or, where a particular lease provides that the amount paid 
or payable by the lessee of the property for the use of, or 
the right to use, the property varies according to prevail- 
ing interest rates in effect from time to time, and the tax- 
payer so elects, in respect of all of the property that is the 
subject of the particular lease, in the taxpayer’s return of 
income under Part I of the Act for the taxation year of the 
taxpayer in which the particular lease was entered into, 
the rate determined in accordance with section 4302 that 
is in effect at the beginning of the period for which the 
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interest is being calculated), haeectnge semi-annually 
not in advance, and 


(C) the amounts that were received or receivable by. the 
taxpayer before the end of the year for the use of, or the 
right to use, the property before the end of the year and 
after the time it last became a specified leasing property 
were blended payments of principal and interest, calcu- 
lated in accordance with clause (B), on the loan applied 
firstly on account of interest on principal, secondly on ac- 
count of interest on unpaid interest, and thirdly on ac- 
count of principal, and 


(ii) the amount that would have been deductible under this 
section for the taxation year (in this subparagraph referred to 
as the “particular year”) that includes the time (in this sub- 
paragraph referred to as the “particular time”) at which the 
property last became a specified leasing property of the tax- 
payer, if 

(A) the property had been transferred to a separate pre- 

scribed class at the later of 


(1) the beginning of the particular year, and 
(ID) the time at which the property was acquired by the 
taxpayer, 
(B) the particular year had ended immediately before the 
particular time, and 


(C) where the property was not a specified leasing pro- 
perty immediately before the particular time, subsection 
(3) had applied, 


exceeds 


(iii) the aggregate of all amounts deducted by the taxpayer in 
respect of the property by reason. ofthis subsection before the 
commencement of, the year and after the time at. which it last 
became a specified leasing property; and 


(b) the amount, if any, by which, 


(i) the aggregate of all amounts that would have been de- 
ducted by the taxpayer under this Part in respect of the pro- 
perty under paragraph 20(1)(a) of the Act in computing the 
income of the taxpayer for the year and all preceding taxation 
years had this subsection and subsections (11) and (15) not 
applied,» and had the taxpayer, in each such year deducted 
under paragraph 20(1)(a) of the Act the maximum amount 
allowed under this Part, read without reference to this sub- 
section and subsection (11) and (15), in respect of the 
property; 
exceeds 


(ii) the total depreciation allowed. to, the taxpayer before the 
commencement of the year in respect of the property. 
Related Provisions: ITA 16.1 —Election to treat lease as a) sale; Reg. 
1100(1.11) — Meaning of “specified leasing property”; Reg. 1100(1.12); Reg. 4302 — 

Prescribed rate of interest. 


I.T. Technical News: 21 (cancellation of Interpretation Bulletin IT-233R). 


(1.11) [“Specified leasing property”] — In this ‘section and 
subsection 1101(5n), “specified leasing property” of a taxpayer at 
any time means depreciable property (other than exempt property) 
that is 


(a) used at that time by the taxpayer or a person with whom the 
taxpayer does not deal.at arm’s length principally for the. pur- 
pose of gaining or producing gross revenue that is rent or leasing 
revenue, 


(b) the subject of a lease at that time to a person with whom the 
taxpayer deals at arm’s length and that, at the time the lease was 
entered into, was a lease for a term of more than one year, and 


(c) the subject of a lease of property where the tangible property, 
other than exempt property, that was the subject of the lease had, 
at the time the lease was entered into, an aggregate fair market 
value in excess of $25,000, 


Reg. 
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but, for greater certainty, does not include intangible property, or 
for civil law incorporeal property, (including systems software and 
property referred to in paragraph (w) of Class 10 or paragraph (n) or 
(0) of Class 12 in Schedule II). 

Related. Provisions: Reg. _,1100(1.12)-(1.3), 
1101(S5n) — Separate class. 

History: Closing words of subsec. 1100(1.11) amended by P.C., 2010-548, subsec. 
12(3), April 29, 2010, Canada Gazette, Part II, May 12, 2010, in force on May 12, 
2010. 


(17.2) — Interpretation; Reg. 


(1.12) [Specified leasing property — new property] — Not- 
withstanding subsections (1) and (1.1), where, in a taxation year, a 
taxpayer has acquired a property that was not used by the taxpayer 
for any purpose in that year and the first ‘use of the property by the 
taxpayer is a lease of the property in respect of which subsection 
(1.1) applies, the amount allowed to the taxpayer under subsection 
(1) in respect of the property for the year shall be deemed to be nil. 


(1.13) [Specified leasing property — interpretation] — For 
the purposes of this section, 
(a) “exempt property” means 
(i) general purpose office furniture or office equipment in- 
cluded in Class 8 in Schedule II (including, for greater cer- 
tainty, mobile office equipment such as cellular telephones 
and pagers) or general purpose electronic data processing 
equipment and ancillary data processing equipment, included 
in paragraph (f) of Class 10 in Schedule II, other than any 
individual piece thereof having a capital cost to the taxpayer 
in excess of $1,000,000, 


(i.1) general-purpose electronic data processing equipment 
and ancillary data processing equipment, included in Class 
45, 50 or 52 in Schedule II, other than any individual item of 
that type of equipment having a capital cost to the taxpayer 
in excess of $1,000,000, 


(ii) furniture, appliances, television receivers, radio receivers, 
telephones, furnaces, hot-water heaters and other similar 
properties, designed for residential use, 


(iii) a property that is a motor vehicle that is designed or 
adapted primarily to carry individuals on highways and 
streets and that has a seating capacity for not more than the 
driver and eight passengers, or a motor vehicle of a type 
commonly called a van or pick-up truck, or a similar vehicle, 


(iv) a truck or tractor that is designed for hauling freight on 
highways, 

(v) a trailer that is designed for hauling freight and to be 
hauled under normal operating conditions by a truck or trac- 
tor described in subparagraph (iv), 


(vi) a building or part thereof included in Class 1, 3, 6, 20, 31 
or 32 in Schedule II (including component parts such as elec- 
tric wiring, plumbing, sprinkler systems, air-conditioning 
equipment, heating equipment, lighting fixtures, elevators 
and escalators) other than a building or part thereof leased 
primarily to a lessee that is 


(A) a person who is exempt from tax by reason of section 
149 of the Act, 


(B) a person who uses the building in the course of carry- 
ing on a business the income from which is exempt from 
tax under Part I of the Act by reason of any provision of 
the Act, or 


(C).a Canadian government, municipality or other Cana- 
dian public authority, 


who owned the building or part thereof at any time before the 
commencement of the lease (other than at any time during a 
period ending not later than one year after the later of the 
date the construction of the building or part thereof was com- 
pleted and the date the building or part thereof was acquired 
by the lessee), 


(vii) vessel mooring space, and 
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(viii) property that is included in Class 35 in Schedule II, 


and for the purposes of subparagraph (i), where a property is 
owned by two or more persons or partnerships, or any combina- 
tion thereof, the capital cost of the property to each such person 
or partnership shall be deemed to be the total of all amounts 
each of which is the capital cost of the property to such a person 
or partnership; 


Proposed Addition — Reg. 1100(1.13)(a.1), (a.2) 


(a.1) notwithstanding paragraph (a), “exempt property” does 

not include property that is the subject of a lease if that pro- 

perty had, at the time the lease was entered into, an aggregate 

fair market value in excess of $1,000,000 and the lessee of the 

property is 
(i) a person who is exempt from tax i reason of section 
149 of the Act, 


(ii) a person who uses the property. in tie course of carrying 
on a business, the income from which is exempt from tax. 
under Part I of the Act by reason of any provision of the 
Act, 


(iii) a Canadian government, or 


(iv) a person not resident in Canada, except where the per- 
son uses the property primarily in the course of carrying on 
a business in Canada that is not a treaty-protected business; 


(a.2) for the purposes of paragraph (a.1), where it is reasona- 
ble, having regard to all the circumstances, to conclude that 
one of the main reasons for the existence of two or more leases 
was to avoid the application of paragraph (a.1) by reason of 
each such lease being a lease of property where the property 
that was the subject of the lease had an aggregate fair market 
value, at the time the lease was entered into, not in excess of 
$1,000,000, each such lease shall be deemed to be a lease of 
property that had, at the time the lease was entered into, an 
aggregate fair market value in excess of $1,000,000. 


Application: The August 27, 2010 draft legislation (Part 3 — other amendments), s. 
126, will add paras. 1100(1.13)(a.1) and (a.2), applicable to property that is the sub- 
ject of a lease entered into after 4:00 p.m. EST March 4, 2010. 


Technical Notes (Sept. 10, 2010): Paragraph 1100(1.13)(a) defines property that 
is “exempt property” for the purposes of the specified leasing property rules, which 
may apply to restrict a taxpayer's deduction of capital cost allowance in respect of 
specified leasing property. 

New paragraph 1100(1.13)(a.1) extends the application of the specified leasing pro- 
perty rules to property leased in certain circumstances, by excluding them from the 
definition of “exempt property”. There are two conditions for property to be subject 
to new paragraph 1100(1.13)(a.1). 


First, the property must be the subject of a lease to: 
* a person who is exempt from tax by reason of section 149 of the Act, 


* a person who uses the property in the course of carrying on a business, the in- 
come from which is exempt from tax under Part I of the Act by reason of any 
provision of the Act, 


* a Canadian government, or 


* a person not resident in Canada, except where the person uses the property pri- 
marily in the course of carrying on a business in Canada that is not a treaty- 
protected business. 


Second, the property must have, at the time the lease was entered into, an aggregate 
fair market value in excess of $1,000,000. 


New paragraph 1100(1.13)(a.2) is an anti-avoidance rule that applies if it may be 
reasonable to conclude that one of the main reasons for the existence of two or more 
leases is to meet the $1,000,000 exemption and thus avoid the apEncayon of para- 
graph (a.1). 

Federal Budget, Supplementary atornetion: March 4, 2010: Specified 
Leasing Property Rules 


Arrangements to acquire and finance ee assets can have varying tax impli- 
cations depending upon how the arrangement is structured. A taxpayer could borrow 
money from a financial institution to finance the acquisition, putting the property up 
as security for the loan, or lease the property from a financial institution that acquired 
the property for the purpose of leasing it to the taxpayer. Thus, economically, a lease 
and a Joan are highly substitutable. The main difference between the two is the fact 
that they result in title to the asset being in different hands: in the case of a lease, the 
financial institution holds the title, whereas in the case of a loan the taxpayer holds 
this title. 


Income Tax Regulations, Part XI 


However, unlike accounting rules, the income tax law does not reclassify the legal 
nature of lease arrangements. Because the income tax law looks at ownership to de- 
termine who may claim capital cost allowance, leases have been used to transfer — 
capital cost allowance deductions from the user of an asset to the y person financing its 
acquisition. To seek to neutralize the tax consequences of substituting a lease for a 
loan, the existing Specified Leasing Property rules in the Income Tax Regulations 
effectively recharacterize such a lease from the lessor’s perspective to be: a loan, with 
the lease payments received being treated as blended payments f principal and i inter-_ 
est. The tules restrict a lessor’ s claim for capital cost. allowance on the leased pro- 
perty to the lesser of the amount of. capital cost allowance that would ‘otherwise be 
deductible and the amount of lease payments received, less a calculation of notional 
interest amount for the year. In effect, the Specified Leasing Property rules put les- 
sors in the same position as lenders who receive blended payments of principal (non- 
taxable) and interest (taxable). : 

The Specified Leasing Property rules contain certain nats In Beane they 
do not apply to short-term leases or to leases of property. with a value of less than 
$25,000, since generally such leases provide an immaterial tax benefit or do not, in 
substance, provide financing to the lessee. The rules also include an exception for 
certain types of property (“exempt property”). 

Some taxpayers have exploited these exemptions by leasing exempt propeity, and 
claiming capital cost allowance in respect of that property, to a lessee who is not 
subject to Canadian income tax and therefore cannot make use of the capital cost 
allowance, either because the lessee is tax-exempt or non-resident. 

Budget 2010 proposes to extend the application of the ‘Specified Leasing Property 
tules to otherwise exempt property that is the subject of a lease to a government or 
other tax-exempt entity, or to a non-resident. However, such a lease will continue to_ 
be exempt if the total value of the property that is the subject of the lease is less than 
$1 million. In this regard, an anti-avoidance rule will apply if it may reasonably be 
considered that one of the purposes of dividing property (or a class of property) 
among separate leases is to meet the $1 million exception. 


These measures will apply to leases entered inte after 4:00 pm yrs Standard 
Time March 4, 2010. 


(b) property shall be deemed to be the subject of a lease for a 
term of more than one year at any time where, at that time 


(i) the property had been leased by the lessee thereunder, a 
person with whom the lessee does not deal at arm’s length, or 
any combination thereof, for a period of more than one year 
ending at that time, or 


(ii) it is reasonable, having regard to all the circumstances, to 
conclude that the lessor thereunder knew or ought to have 
known that the lessee thereunder, a person with whom the 
lessee does not deal at arm’s length, or any combination 
thereof, would lease the property for more than one year; and 


(c) for the purposes of paragraph (1.11)(c), where it is reasona- 
ble, having regard to all the circumstances, to conclude that one 
of the main reasons for the existence of two or more leases was 
to avoid the application of subsection (1.1) by reason of each 
such lease being a lease of property where the tangible property, 

other than exempt property, that was the subject of the lease had 
an aggregate fair market value, at the time the lease was entered 
into, not in excess of $25,000, each such lease shall be deemed 
to be a lease of tangible property that had, at the time the lease 
was entered into, an aggregate fair market value in excess of 
$25,000. 


Related Provisions: Reg. 1100(1.14); Reg. 8200 — Prescribed property for leasing 
rules. 


History: Subpara. 1100(1.13)(a)(i.1) amended by P.C. 2009-660, subsec. 1(2), April 
30, 2009, Canada Gazette, Part Il, May 13, 2009, to substitute “Class 45, 50 or 52” for 
“Class 45 or 50”, applicable in respect of property acquired after January 27, 2009. 


Subpara. 1100(1.13)(a)(i.1) amended by P.C. 2009-581, subsec. 1(5), April 23, 2009, 
Canada Gazette, Part Il, May 13, 2009, to substitute “Class 45 or 50” for “Class 45”, 
applicable to property acquired after March 18, 2007. 


Subpara. 1100(1.13)(a)(i.1) added by P.C. 2005-2286, subsec. 1(2), December 6, 2005, 
Canada Gazette, Part 11, December 28, 2005, deemed in force on March 23, 2004. 


Subpara. 1100(1.13)(a)(iii) amended by P.C. 1994-139, subsec. 2(7), January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, deemed applicable (by P.C. 2001-1378, s. 
11, August 1, 2001, Canada Gazette, Part Il, August 15, 2001), notwithstanding P.C. 
1991-465 dated March 14, 1991 and subsec. 35(6) of the Schedule to P.C. 1994-139 
dated January 27, 1994, in respect of leases entered into after 10:00 p.m. EDST, April 
26, 1989, other than leases entered into pursuant to an agreement in writing entered 
into before that time under which the lessee thereunder has the right to require the lease 
of the property, and for these purposes a lease in respect of which a material change has 
been agreed to by the parties to it effective at any particular time that is after 10:00 p.m. 
EDST, April 26, 1989, is deemed to have been entered into at that particular time. 
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Subpara. 1100(1.13)(a)(viii). amended, by the said P.C. 1994-139, subsec. 2(8), applica- 
ble to property acquired after December 23, 1991, other than property acquired by the 
taxpayer before 1993 


(a) pursuant to an agreement in writing entered into before December 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


(1.14) [Specified leasing property — election] — For the pur- 
poses of subsection (1.11) and notwithstanding subsection (1.13), 
where a taxpayer referred to in subsection (16) so elects in the tax- 
payer’s return of income under Part I of the Act for a taxation year 
in respect of the year and all subsequent taxation years, all of the 
property of the taxpayer that is the subject of leases entered into in 


those years shall be deemed not to be exempt property for those 


years and the aggregate fair market value of all of the tangible pro- 
perty that is the subject of each such lease shall be deemed to have 
been, at the time the lease was entered into, in excess of $25,000. 


(1.15) [Specified leasing property — term of more than 
one year] — Subject to subsection (1.16) and for the purposes of 
subsection (1.11), where at any time a taxpayer acquires property 
that is the subject of a lease with a remaining term at that time of 
more than one year from a person with whom the taxpayer was 
dealing at arm’s length, the taxpayer shall be deemed to, have en- 
tered into a lease of the property at that time for a term of more than 
one year. 


(1.16) [Specified leasing property — amalgamation] — 
Where, at any time, a taxpayer acquires from a person with whom 
the taxpayer is not dealing at arm’s length, or by virtue of an amal- 
gamation (within the meaning assigned by subsection 87(1) of the 
Act), property that was specified leasing property of the person 
from whom the taxpayer acquired it, the taxpayer shall, for the pur- 
poses of paragraph (1.1)(a) and for the purpose’ of computing the 
income of the taxpayer in respect of the lease for any period after 
the particular time, be deemed to be the same person as, and a con- 
tinuation of, that person. 


(1.17) [Specified leasing property — replacement pro- 
perty] — For the purposes of subsections (1.1) and (1.11), where at 
any particular time a property (in this subsection referred to as a 
“replacement property”) is provided by a taxpayer to a lessee for 
the remaining term of a lease as a replacement for a similar property 
of the taxpayer (in this subsection referred to as the “original pro- 
perty”) that was leased by the taxpayer to the lessee, and the 
amount payable by the lessee for the use of, or the right to use, the 
replacement property is the same as the amount that was so payable 
in respect of the, original property, the following rules apply: 


(a) the replacement property shall be deemed to have been 
leased by the taxpayer to the lessee at the same time and for the 
same term, as the original property; 


(b) the amount of the loan referred to in clause (1.1) (a) (i) (A) 
shall be deemed to be equal to the amount of that loan deter- 
mined in respect of the original property; 


(c) the amount determined under subparagraph (1.1)(a)(i) in re- 
spect of the replacement property shall be deemed to be equal to 
the amount so determined in respect of the original property; 


(d) all amounts received or receivable by the taxpayer for the 
use of, or the right to use, the original property before the partic- 
ular time shall be deemed to have been received or receivable, as 
the case may be, by the taxpayer for the use of; or the right to 
use, the replacement property; and 


(e) the original property shall be deemed to have ceased to be 
subject to the lease at the particular time. 


History: Para. 1100(1.17)(b) amended by P.C. 1992-2335, Sch. II, subsec. 1(3), No- 
vember 19, 1992, Canada Gazette Part Il, December 2, 11992, applicable ab. initio. 


(1.18) [Specified leasing property — breakdown of pro- 
perty] — For the purposes of subsection (1.1), where for any pe- 
riod of time any amount that would have been received or receiva- 
ble by a taxpayer during that period in respect .of the use of, or the 
right to.use, a property of the taxpayer during that period is not 
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received or receivable by the taxpayer as a consequence of a break- 
down of the property during that period and before the lease of that 
property is terminated, that amount shall be deemed to have been 
received or receivable, as the case may be, by the taxpayer. 


(1.19) [Specified leasing property — addition. or altera- 
tion] — For the purposes of subsections tt 1) and (1.11), where at 
any particular time 


(a) an addition or alteration (in this subsection referred to as ‘“‘ad- 
ditional property’) is made by a taxpayer to a property (in this 
subsection referred to as the “original property”’) of the taxpayer 
that is a specified leasing property at the particular time, and 


(b) as a consequence of the addition or alteration, the aggregate 
amount receivable by the taxpayer after the particular time for 
the use of, or the right to use, the original property and the addi- 
tional property exceeds the amount so receivable in respect of 
the original property, 


the following rules apply: 


(c) the taxpayer shall be deemed to have leased the additional 
property to the lessee at the particular time, 


(dd) the term of the lease of the additional property shall be 
deemed to be greater than one year, 


(e) the prescribed rate in effect at the particular time in respect 
of the additional property shall be deemed to be equal to the 
prescribed rate in effect in respect of the lease of the original 
property at the particular time, 


(f) subsection (1.11) shall be read without reference to paragraph 
(c) thereof in respect of the additional property, and 


(g) the excess described in paragraph (b) shall be deemed to be 
an amount receivable by the taxpayer for the use of, or the right 
to use, the additional.property. 


(1.2) [Specified leasing property — renegotiation of 
lease] — For the purposes of subsections (1.1) and (1.11), where 
at any time 


(a) a lease (in this subsection referred to as the “original lease’’) 
of property is in the course of a bona fide renegotiation, and 


(b) as a result of the renegotiation, the amount paid or payable 
by the lessee of the property for the use of, or the right to use, 
the property is altered in respect of a period after that time (oth- 
erwise than by reason of an addition or alteration to' which sub- 
section (1.19) applies), 


the following rules apply: 


(c) the original lease shall be deemed to have expired and the 
renegotiated lease shall be deemed to be a new lease of the pro- 
perty entered into at that time, and 


(d) paragraph (1.13)(b) shall not apply in respect of any period 
before that time during which the property was leased by the 
lessee or a person with whom the lessee did not deal at arm’s 
length. 


(1.3) [Specified leasing property — lease of building] — 
For the purposes of subsections (1.1) and (1.11), where a taxpayer 
leases to another person a building or part thereof that is not exempt 
property, the references to “one year” in paragraphs (1.11)(b) and 
(1.13)(b), subsection (1.15) and paragraph (1.19)(d) shall in respect 
of that building or part thereof be read as references to “three 
years’. 
Related Provisions: Reg. 1100(1.13) — Meaning of “exempt property”. 
History: Subsec. 1100(1.1) to'(1.3) added by P.C. 1991-465, subsec. 1(6), March 14, 
1991, Canada Gazette, Part Il, March 27, 1991, applicable in respect of leases entered 
into after 10:00 p.m. EDST, April 26, 1989, other than leases entered into pursuant to 
an agreement in writing entered into before that time under which the lessee thereunder 
has the right to require the lease of the property (and for these purposes a lease in 
respect of which a material change has been agreed to by the parties thereto effective at 
any particular time that is after 10:00'p.m. EDST, April 26, 1989 shall be deemed to 
have been entered into at that particular time), except that 

(a) subsec. 1100(1.12) is applicable in respect of property acquired after April 26, 

1989; 
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(b) in its application to leases entered into before February 3, 1990 or after Febru- 
ary 2, 1990 pursuant to an agreement in writing entered into before February 3, 
1990 under which the lessee thereunder has the right to require the lease of the 


property, 

(i) subsec. 1100(1.3) shall not apply, 

(ii) subpara. 1100(1.13)(a)(vi) shall be read as follows: 
“(vi) a building or part thereof (including component parts such as elec- 
tric wiring, plumbing, sprinkler systems, air-conditioning equipment, 
heating equipment, lighting fixtures, elevators and escalators),”, and 

(iii) cl. 1100(1.1)(a)G)(B) shall be read without reference to subcl. (I) and to 

the words “the earlier of”; 


(c) in their application to leases entered into on or before March 14, 1991 or after 
that day pursuant to an agreement in writing entered into on or before that day 
under which the lessee thereunder has the right to require the lease of the property, 
subpara. 1100(1.13)(a)(iv) and (v), shall be read as follows: 

“(iv) a truck or tractor that is designed for use on highways, 
(v) a trailer that is designed to be hauled under normal operating conditions 
by a truck or tractor described in subparagraph (iv),”; and 


(d) any election made under cl. 1100(1.1)(a)(i)(B) or subsec. 1100(1.14) that is 
made on or before September 24, 1991 shall be deemed to be a valid election under 
that clause or subsec. 1100(1.14), as the case may be. 


(2) Property acquired in the year [Half-year rule] — The 
amount that a taxpayer may deduct for a taxation year under sub- 
section (1) in respect of property of a class in Schedule II is to be 
determined as if the undepreciated capital cost to the taxpayer at the 
end of the taxation year (before making any deduction under sub- 
section (1) for the taxation year) of property of the class were re- 
duced by an amount equal to 50 per cent of the amount, if any, by 
which 


(a) the total of all amounts, each of which is an amount added 


(i) because of element A in the definition “undepreciated 
capital cost” in subsection 13(21) of the Act in respect of 
property that was acquired in the year or that became availa- 
ble for use by the taxpayer in the year, or 


(ii) because of element C or D in the definition “un- 
depreciated capital cost” in subsection 13(21) of the Act in 
respect of an amount that was repaid in the year, 


to the undepreciated capital cost to the taxpayer of property of a 
class in Schedule II, other than 
(ili) property included in paragraph (1)(v), in paragraph (w) 
of Class 10 or in any of paragraphs (a) to (c), (e) to (i), (k), 
(1) and (p) to (s) of Class 12, 


(iv) property included in any of Classes 13, 14, 15, 23, 24, 
27, 29, 34 and 52, 


(v) where the taxpayer was a corporation described in sub- 
section (16) throughout the year, property that was specified 
leasing property of the taxpayer at that time, 


(vi) property that was deemed to have been acquired by the 
taxpayer in a preceding taxation year by reason of the appli- 
cation of paragraph 16.1(1)(b) of the Act in respect of a lease 
to which the property was subject immediately before the 
time at which the taxpayer last acquired the property, and 


(vii) property considered to have become available for use by 
the taxpayer in the year by reason of paragraph 13(27)(b) or 
(28)(c) of the Act 


exceeds 


(b) the total of all amounts, each of which is an amount deducted 
from the undepreciated capital cost to the taxpayer of property 
of the class 


(1) because of element F or G in the definition “undepreciated 
capital cost” in subsection 13(21) of the Act in respect of 
property disposed of in the year, or 


(ii) because of element J in the definition “undepreciated 
capital cost” in subsection 13(21) of the Act in respect of an 
amount the taxpayer received or was entitled to receive in the 
year. 


Related Provisions: Reg. 1100(1)(ta)(v), Reg. 1100(2.1) — Grandfathering for pro- 
perty acquired before 1983, Reg. 1100(2.2), (2.3) — Half-year rule does not apply to 


Income Tax Regulations, Part XI 


acquisition on butterfly or from related person who owned it for a year; Reg. 
1100(2.21) — Effect of deemed disposition and reacquisition; Reg. 1100(2.4) — 
Rental automobiles. : 
History: The portion of subsec. 1100(2) before subpara. (a)(v) amended by P.C. 2009- 
660, subsec. 1(3), April 30, 2009, Canada Gazette, Part Il, May 13, 2009, applicable in 
respect of property acquired after January 27, 2009. 

The portion of subsec. 1100(2) after para. (a) amended by the said P.C. 2009-660, sub- 
sec. 1(4), applicable in respect of property acquired after January 27, 2009. 
Subpara. 1100(2)(a)(iii) amended by P.C. 2005-698, subsec. 1(2), May 3, 2005, Can- 
ada Gazette, Part II, May 18, 2005, applicable to property acquired after December 12, 
1995. 

Subpara. 1100(2)(a)(i) amended and subpara. (a)(vil) added by P.C. 1994-139, subsecs. 
2(9) and (10), January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable 
to property acquired after 1989. : 

Para. 1100(2)(a) substituted by P.C. 1991-465, subsec. 1(7), March 14, 1991, Canada 
Gazette, Part II, March 27, 1991, applicable in respect of taxation years ending after 
April 26, 1989, except that subpara. 1100(2)(a)(ii) is applicable to 1985 et seq. 

That portion of para. 1100(2)(a) following subpara. (ii) amended by P.C. 1990-2067, s. 
1, September 27, 1990, Canada Gazette, Part Il, October 10, 1990, applicable in re- 
spect of property acquired after August 8, 1989. 


That portion of para. 1100(2)(a) following subpara. (ii) substituted by P.C. 1989-2464, 
subsec. 1(6), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable 
in respect of property acquired by a taxpayer after 1987 other than property acquired by 
the taxpayer before 1990 


(a) pursuant to an obligation in writing entered into by the taxpayer before June 18, 
1987, 


(b) that was under construction by or on behalf of the taxpayer on June 18, 1987, 
or 


(c) that is a fixed and integral part of property under construction by or on behalf 
of the taxpayer on June 18, 1987. 

That portion of para. 1100(2)(a) following subpara. (ii) substituted by P.C. 1988-2795, 

subsec. 1(2), December 22, 1988, Canada Gazette, Part II, January. 18, 1989, applica- 

ble in respect of property acquired after 1987. 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived); IT-469R: CCA — Earth- 
moving equipment; IT-521R: Motor vehicle expenses claimed by self-employed indi- 
viduals; IT-522R: Vehicle, travel and sales expenses of employees; IT-525R: Perform- 
ing artists. 


Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length transactions. 
Forms: T2 SCH 8: Capital cost allowance. 


(2.1) [Grandfathering — acquisition before 1983] — Where 
a taxpayer has, after November 12, 1981 and before 1983, acquired 
or incurred a capital cost in respect of a property of a class in 
Schedule II and 


(a) he was obligated to acquire the property under the terms of 
an agreement in writing entered into before November 13, 1981 
(or, where the property is a property described in Class 31 in 
Schedule II, before 1982), 


(b) he or a person with whom he was not dealing at arm’s length 
commenced the construction, manufacture or production of the 
property before November 13, 1981 (or, where the property is a 
property described in Class 31 in Schedule II, before 1982), 


(c) he or a person with whom he was not dealing at arm’s length 
had made arrangements, evidenced in writing for the construc- 
tion, manufacture or production of the property that were sub- 
stantially advanced before November 13, 1981 and the construc- 
tion, manufacture or production commenced before June 1, 
1982, or 


(d) he was obligated to acquire the property under the terms of 
an agreement in writing entered into before June 1, 1982 where 
arrangements, evidenced in writing, for the acquisition or leas- 
ing of the property were substantially advanced before Novem- 
ber 13, 1981, 


the following rules apply: 


(e) no amount shall be included under paragraph (2)(a) in: re- 
spect of the property; byrne 
(f) where the property is a property to which paragraph’ (1)(b) 
applies, that paragraph shall be read, in respect of the property, 
as “such amount, not exceeding the amount for the year calcu- 
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lated in accordance with Schedule III, as he may claim in respect 
of the capital cost to him of property of Class 13 in Schedule IT’; 


(g) where the property is a property of a class to which para- 
graph (1)(t) or (ta) applies, the property shall be deemed to be 
designated property of the class; and 

(h) where the property is a property described in paragraph 
(1)(v), subparagraph (iv) thereof shall,be read, in respect of the 
property, as “33'/3 per cent of the capital cost thereof to him, 
and”. 


(2.2) [Exception to half-year rule] — Where a property of a 
class in Schedule II is acquired by a taxpayer 


(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b), (c), (d) [Revoked] 


(e) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the: Act) at the time the property was 
acquired, 


and where 


(f) the property was depreciable property of the person from 
whom it was acquired and was owned continuously by that per- 
son for the period from 


(i) a day that was at least 364 days before the end = the taxa- 
tion year of the taxpayer during which he acquired the pro- 
perty, or 
. (ii) November 12, 1981 
to the day it was. acquired by the taxpayer, or 


(g) the rules provided in subsection (2.1) or this subsection ap- 
plied in respect of the property for the purpose of determining 
the allowance under subsection (1) to which the. person from 
whom the taxpayer acquired the property was entitled, 


the following rules apply: 


(h) no amount shall be included under paragraph (2)(a) in re- 
spect of the property; 

(i) where the. property is a property to. which paragraph (1)(b) 
applies, that paragraph shall be read, in respect of the property, 
as “such amount, not exceeding the amount for the year calcu- 
lated in accordance with Schedule II, as he may claim in respect 
of the capital cost to him of property of Class 13 in Schedule IT’; 


(j) where the property is a property of a class to which paragraph 
(1)(ta) applies, 
(i) the property shall be deemed to be designated property of 
the class, 


(ii) for the purposes of computing the amount determined 
under paragraph (1)(ta) for any taxation year of the taxpayer 
ending after the time the property was actually acquired by 
the taxpayer, the property shall be deemed, other than for the 
purposes of paragraph (f), to have been acquired by the tax- 
payer immediately after the commencement of the taxpayer’s 
first taxation year that commenced after the time that is the 
earlier of 


(A) 'the time the property was last acquired by the trans- 
feror of the property, and 


(B) where the property was transferred in a series of 
transfers to which this subsection applies, the’ time the 
property was last acquired by the first transferor in that 
series, 
unless 

(C) where clause (A) applies, the property was acquired 
by the taxpayer before the end of the taxation year of the 
transferor of the property that includes the time at which 
that transferor acquired the property, or 
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(D) where clause (B) applies, the property was acquired 

by the taxpayer before the end of the taxation year of the 

first transferor that includes, the time at: which that trans- 
. feror acquired the property; 


(iii) where the taxpayer is a corporation that was incorpo- 
rated or otherwise formed after the end of the transferor’s, or 
where applicable, the first transferor’s, taxation year in which 
the transferor last acquired the property, the taxpayer shall be 
deemed, for the purposes of subparagraph (ii), 


(A) to have: been in existence throughout the period com- 
mencing immediately before the end of that year and end- 
ing immediately after, the taxpayer was incorporated: or 
otherwise formed; and 


(B) to have had, throughout the period’ referred to in 
clause (A), fiscal periods ending on the day of the year on 
which the taxpayer’s first fiscal period ended; and 


(iv) the property shall be deemed to have become available 
for use by the taxpayer at the earlier of 


(A) the time it became available for use by the oe 
and 


(B) if applicable, 


(I) the time it became available for use by the person 
from whom the taxpayer acquired the property, deter- 
mined without reference to paragraphs 13(27)(c) and 
(28)(d) of the’ Act, or 


(II) the time it became available for use by the first 
transferor in a Series of transfers of the same property 
to which this subsection applies, determined without 
reference to paragraphs 13(27)(c) and (28) of the 
Act; and 


(k) where the property is a property described in paragraph 
(1)(v), subparagraph (iv) thereof shall be read, in respect of the 
property, as “33 '/3 per cent of the capital cost thereof to him, 
and”. 

Related Provisions: ITA 248(10) — Series of transfers; Reg. 1100(2.21) — Effect 


of deemed disposition and reacquisition; Reg. 1100(2.3) — No inclusion under Reg. 
1100(2)(b); Reg. 1102(20) —Non-arm’s length exception. 


Interpretation Bulletins [Reg. 1100(2.1), (2.2)]: IT-302R3: Losses of a corpora- 
tion — the effect that acquisitions of control, amalgamations, and windings-up have on 
their deductibility — after January 15, 1987; IT-464R: CCA — Leasehold interests. 


Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length transactions. 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas. activities. 


(2.21) [Half-year rule — effect of deemed disposition] — 
Where a taxpayer is deemed by a provision of the Act to have dis- 
posed of and acquired or reacquired a property, 


(a) for the purposes of paragraph (2.2)(e) and subsections (19), 
1101(1ad) and 1102(14) and*(14.1), the acquisition or reacquisi- 
tion shall be deemed to have been from a person with whom the 
taxpayer was not dealing at arm’s length at the time of the acqui- 
‘sition or reacquisition; and 

(b) for the purposes of paragraphs (2.2)(f) and (g), the taxpayer 
shall be deemed to be the person from whom the taxpayer ac- 
quired or reacquired the property. 


(2.3) Where a taxpayer has disposed of a property and, by virtue of 
paragraph (2.2)(h), no amount is required to be included under para- 
graph (2)(a) in respect of the property by the person that acquired 
the property, no amount shall be included by the taxpayer under 
paragraph (2)(b) in respect of the disposition’ of the property. 
Advance Tax Rulings: ATR-11: “50% rule” on non-arm’s length transactions. 


(2.4) For the purposes of subsection (2), where a taxpayer has dis- 
posed of property. described in Class 10 of Schedule II that would 
qualify as property described. in paragraph (e) of Class 16 of Sched- 
ule II if the property had been acquired by the taxpayer after No- 
vember 12, 1981, the proceeds of disposition of the property shall 
be deemed to be proceeds of disposition of property described in 
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Class 16 of Schedule II and not of property described in Class 10 of 
Schedule II. 


History: Subpara. 1100(2.2)(@)(iv) added by P.C. 1995-775, subsec.' 1(2), May 16, 


1995, Canada Gazette, Part II, May 31, 1995, applicable to property acquired after 
1989. 


Para. 1100(2.2)(j) substituted by P.C. 1994-139, subsec. 2(11), January 27, 1994, Can- 
ada Gazette, Part II, February 9, 1994, applicable to property acquired after 1987. 


Para. 1100(2.2)(a) substituted for (a) to (d) by P.C. 1989-2464, subsec. 1(7), December — 


14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of property 
acquired by a taxpayer after June 17, 1987 other than property acquired after that date 
and before 1990 pursuant to an agreement in writing entered into by the taxpayer 
before June 18, 1987. 


Subsec. 1100(2.21) added by subsec. 1(8) of the said P.C. 1989-2464, applicable in 
respect of property acquired after November 12, 1981, 


Para. 1100(2.2)(a) substituted by P.C. 1988-1473, subsec. 1(1), July 21, 1988, Canada 
Gazette, Part II, August 3, 1988, applicable to taxation years commencing after 1984. 
All that portion of para. 1100(2)(a) following subpara. (ii) substituted by P.C. 1984- 
3995, December 13, 1984, s. 1, Canada Gazette, Part II, January 9, 1985, applicable in 
respect of property acquired after 1983. 

Subsec. 1100(2.3) substituted by P.C. 1983-1413, s. 1, May 12, 1983, Canada Gazette, 
Part Il, May 25, 1983, applicable in respect of property disposed of after November 12, 
1981. 

Subsecs. 1100(2), (2.1), (2.2), (2.3) and (2.4) added by P.C. 1983-1083, subsec. 1(6), 
April 14, 1983, Canada Gazette, Part Il, April 27, 1983, applicable in respect of pro- 
perty (other than property described in Class 31 of Schedule II or paragraph (n) of 
Class 12 of that schedule) acquired or disposed of after November 12, 1981, property 
described in the said Class 31 acquired or disposed of after 1981 and property de- 
scribed in paragraph (n) of the said Class 12 acquired or disposed of after 1982. 
Subsec. 1100(2) and heading “Terminal losses’, subsecs. (2a), (2b) revoked by P.C. 
1978-1315, s. 4, April 20, 1978, Canada Gazette, Part II, May 10, 1978, applicable to 
taxation years commencing on and after May 26, 1976 and ending on and after April 1, 
1977. 


(2.5) [Disposition of luxury automobile] — Where in a partic- 
ular taxation year a taxpayer disposes of a property included in 
Class 10.1 in Schedule II that was owned by the taxpayer at the end 
of the immediately preceding taxation year, 


(a) the deduction allowed under subsection (1) in respect of the 
property in computing the taxpayer’s income for the year shall 
be determined as if the property had not been disposed of in the 
particular year and the number of days in the particular year 
were one-half of the number of days in the particular year other- 
wise determined; and 


(b) no amount shall be deducted under subsection (1) in respect 
of the property in computing the taxpayer’s income for any sub- 
sequent taxation year. 

History: Subsec. 1100(2.5) added by P.C. 1994-103, s. 1, January 20, 1994, Canada 


Gazette, Part II, February 9, 1994, applicable to taxation years and fiscal periods com- 
mencing after June 17, 1987 and ending after 1987. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


(3) [Taxation year less than 12 months] — Where a taxation 
year is less than 12 months, the amount allowed as a deduction 
under this section, other than under any of paragraphs (1)(c), (e), 
(f), (g), (1), (m), (w), (x), (y), (ya), (zg) and (zh), shall not exceed 
that proportion of the maximum amount otherwise allowable that 
the number of days in the taxation year is of 365. 


Related Provisions: Reg. 1100(1.1) — Specified leasing property; Reg. 1104(1) — 
“taxation year”. 


History: Subsec. 1100(3) amended by P.C. 2005-698, subsec. 1(3), May 3, 2005, Can- 
ada Gazette, Part Il, May 18, 2005, applicable to 1995 et seq. 


Subsec. 1100(3) amended to add reference to paras. “(zg) or (zh)” by P.C. 2000-1000, 
subsec. 2(2), June 21, 2000, Canada Gazette, Part Il, July 5, 2000, applicable to 1995 
et seq. except that, in its application to the 1995, 1996 and 1997 taxation years, it shall 
be read without said reference. 


Subsec. 1100(3) substituted by P.C. 1994-139, subsec. 2(12), January 27, 1994, Can- 
ada Gazette, Part II, February 9, 1994, applicable to 1986 et seq. 


Subsec. 1100(3) substituted by P.C. 1983-1083, subsec. 1(7), April 14, 1983, Canada 
Gazette, Part Il, April 27, 1983, applicable in respect of taxation years commencing 
after 1981. 

Subsec. 1100(3) substituted for subsecs.’ 1100(3), (3a), (3b) by P.C. 1978-1315, s. 5, 
April 20, 1978, Canada Gazette, Part II, May 10, 1978. 


Income Tax Regulations, Part XI 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-434R: Rental of real property by indi- 
vidual; IT-441: Certified feature productions and certified short productions (archived). 


(4) [Reserved] 


(5) [Revoked] 


History: Subsec. 1100(5) and heading revoked by P.C. 1978-1315, s. 6, April 20, 
1978, Canada Gazette, Part Il, May 10, 1978. 


(6) [Revoked] 


History; Subsec. 1100(6) revoked by P.C. 1991-2272, subsec. 1(3), November 21, 
1991, Canada Gazette, Part II, December 4, 1991, applicable to 1988 et seg. 


Subsec. 1100(6) substituted by P.C. 1982-599, subsec. 1(2), February 25, 1982, Can- 
ada Gazette, Part II, March 10, 1982, applicable to 1980 er seq. 


(7) [Reserved] 


(8) Railway sidings — Where a taxpayer, other than an operator 
of a railway system, has made a capital expenditure pursuant to a 
contract or arrangement with an operator of a railway system under 
which a railway siding that does not become the taxpayer’s property 
is constructed to provide service to the taxpayer’s place of business 
or to a property acquired by the taxpayer for the purpose of gaining 
or producing income, there is hereby allowed to the taxpayer, in 
computing income for the taxation year from the business or pro- 
perty, as the case may be, a deduction equal to such amount as he 
may claim not exceeding four per cent of the amount remaining, if 
any, after deducting from the capital expenditure the aggregate of 
all amounts previously allowed as deductions in respect of the 
expenditure, 


(9) Patents — Where a part or all of the cost of a patent is deter- 
mined by reference to the use of the patent, in lieu of the deduction 
allowed under paragraph (1)(c), a taxpayer, in computing his in- 
come for a taxation year from a business or property, as the case 
may be, may deduct such amount as he may claim in respect of 
property of Class 14 in Schedule II not exceeding the lesser of 


(a) the aggregate of 


(i) that part of the capital cost determined by reference to the 
use of the patent in the year, and 


(ii) the amount that would be computed under subparagraph 
(1)(c)(@) if the capital cost of the patent did not include the 
amounts determined by reference to the use of the patent in 
that year and previous years; and 


(b) the undepreciated capital cost to him as of the end of the 
taxation year (before making any deduction under this subsec- 
tion for the taxation year) of property of the class. 


Interpretation Bulletins: IT-477: CCA — Patents, franchises, concessions and 
licences. 


(9.1) [Class 44] — Where a part or all of the capital cost to a tax- 
payer of property that is a patent, or a right to use patented informa- 
tion, is determined by reference to the use of the property and that 
property is included in Class 44 in Schedule II, in lieu of the deduc- 
tion allowed under paragraph (1)(a), there may be deducted in com- 
puting the taxpayer’s income for a taxation year from a business or 
property such amount as the taxpayer may claim in respect of pro- 
perty of the class not exceeding the lesser of 


(a) the total of 


(i) that part of the capital cost that is determined by reference 
to the use of the property in the year, and 


(ii) the amount that would be deductible for the year by rea- 
son of paragraph (1)(a) in respect of property of the class if 
the capital cost of the property of the class did not include the 
amounts determined under subparagraph (i) for the year and 
preceding taxation years; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under this sub- 
section for the taxation year) of property of the:class. 


Related Provisions: Reg. 1100(1)(a)(xxx) — Alternative 25% write-off for patents. 
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History: Subsec. 1100(9.1) added by P.C. 1994-231, subsec:'1(2), February 10, 1994, 
Canada Gazette, Part II, February 23, 1994, applicable to property acquired after April 
26, 1993. 


(10). [Reserved] 


(11). Rental properties — Notwithstanding subsection (1), in no 
case shall the aggregate of deductions, each of which is a deduction 
in respect of property of a prescribed class owned by a taxpayer that 
includes rental property owned by him, otherwise allowed to the 
taxpayer by virtue of subsection (1) in computing his income for a 
taxation year, exceed the amount, if any, by which 


(a) the aggregate of amounts each of which is 


(i) his income for the year from renting or leasing a rental 
property owned by him, computed without regard to para- 
graph 20(1)(a) of the Act, or 


(ii) the income of a partnership for the year from renting or 
leasing a rental property of the partnership, to the extent of 
the taxpayer’s share of such income, 


exceeds 
(b) the aggregate of amounts each of which is 


(i) his loss for the year from renting or leasing a rental pro- 
perty owned by him, computed without regard to paragraph 
20(1)(a) of the Act, or 


(ii) the loss of a partnership for the year from renting or leas- 
ing a rental property of the partnership, to the extent of the 
taxpayer’s share of such. loss. 
Related Provisions: ITA 127,.52(3)“rental or leasing property” — Minimum. tax; 
Reg. 1100(12) — Exceptions; Reg. 1100(14) — Meaning of “rental property”. 


Selected Cases [Reg. 1100(11)]: Stephens v. R., [2000] 1 C.T.C. 2360 (TCC) 
(Recreational vehicles subject to leasing property rules); Phillips v. R., [2000] 1 C.T.C. 
2314 (TCC) (Recreational vehicles subject to leasing property rules); Satin Finish 
Hardwood Flooring (Ontario) Ltd. v. R., [1997] 2 C.T.C. 2915 (TCC) (Amount of cap- 
ital employed and cash flow from real estate more important than number of employees 
in other sector of business for purposes of qualifying as “principal business’); 
Roopchan v. R., [1995] 2 C.T.C. 2423 (TCC) (Reasonable expectation of profit to be 
determined without reference to CCA for rental purposes). 


Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions; IT-274R: 
Rental properties — Capital cost of $50,000 or more; IT-304R2: Condominiums; IT- 
367R3: Capital cost allowance — multiple-unit residential buildings (archived); IT- 
434R: Rental of real property by individual. 


Forms: T776: Statement of real estate rentals. 


(12) [Rental properties — exceptions] — Subject to subsec- 
tion (13), subsection (11) does not apply in respect of a taxation 
year of a taxpayer that was, throughout the year, 


(a) a life insurance corporation, or a corporation whose principal 
business was the leasing, rental, development or sale, or any 
combination thereof, of real property owned by it; or 


(b) a partnership each member of which was a corporation de- 
scribed in paragraph (a). 
Related Provisions: Reg. 1100(13) — Exception. 
History: All that portion of subsec. 1100(12) preceding para. (a) substituted by. P.C. 
1982-599, subsec: 1(3), February 25, 1982, Canada Gazette, Part Il, March 10, 1982. 


Selected Cases [Reg. 1100(12)]: Satin Finish Hardwood Flooring (Ontario) Ltd. 
v. R., [1997] 2 C.T.C, 2915 (TCC) (Amount of capital employed and cash flow from 
real estate more important than number of employees in other sector of business for 
purposes of qualifying as “principal business”). 

Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions;, IT-371: 
Meaning of “principal business”. 


(13) [Rental properties — leasehold interest] — For the pur- 
poses of subsection (11), where a taxpayer.or partnership has.a 
leasehold interest in a property that is property of Class 1, 3 or 6 in 
Schedule II by virtue of subsection 1102(5) and. the. property. is 
leased by the taxpayer or partnership to a person who owns the 
land, an interest therein or an option in respect thereof, on which the 
property is situated, this section shall be read without reference to 
subsection (12) with respect to that property. 


Related Provisions: Reg. 1101(Sh) — Separate classes. 


History: Subsec. 1100(13) substituted by P.C. 1989-2464, subsec. 1(9), December 14, 
1989, Canada Gazette, Part II, January 3, 1990, applicable to 1988 et seq. 
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Subsec. 1100(13) added by P.C. 1982-599, subsec. 1(4), February 25, 1982, Canada 
Gazette, Part II, March 10, 1982, applicable in respect of lease-leaseback agreements 
entered into after March 10, 1982. 


Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions. 


(14) [“Rental property”] — In this section and section 1101, 
“rental property” of a taxpayer or a partnership means 


(a) a building owned by the taxpayer or the partnership, whether 
owned jointly with another person or otherwise, or 


(b) a leasehold interest in real property, if the leasehold interest 
is property of Class 1, 3, 6 or 13 in Schedule II and is owned by 
the taxpayer or the partnership, 


if, in the taxation year in respect of which the expression is being 
applied, the property was used by the taxpayer or the partnership 
principally for the purpose of gaining or producing gross revenue 
that is rent, but, for greater certainty, does not include a property 
leased by the taxpayer or the partnership to a lessee, in the ordinary 
course of the taxpayer’s or partnership’s. business. of selling. goods 
or rendering services, under an agreement by which the lessee un- 
dertakes to use the property to carry on the business of selling, or 
promoting the sale of, the taxpayer’s or partnership’s goods or 
services. 

Related Provisions: ITA 127.52(3)“rental or leasing property’ — Minimum. tax; 


Reg. 1100(11) — Limitation on CCA for rental property; Reg. 1100(14.1) — Interpre- 
tation; Reg. 1101(lac), (1lae) — Separate classes; Reg. 2411(4)B(e) — Insurers. 


History: Para. 1100(14)(a) substituted by P.C. 1989-2464, subsec. 1(10), December 
14, 1989, Canada Gazette, Part II, January 3, 1990, applicable to 1994 et seq. 


Para. 1100(14)(b) substituted by subsec. 1(11) of the said P.C. 1989-2464, applicable to 
1988 et seq. 


Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions; IT-274R: 
Rental properties — Capital cost of $50,000 or more; IT-304R2: Condominiums; IT- 
367R3: Capital cost allowance — multiple-unit residential buildings (archived). 


(14.1) [“Gross revenue”] — For the purposes of subsection (14), 
gross revenue derived in a taxation year from 


(a) the right of a person or partnership, other than the owner of a 
property, to use or occupy the property or a part thereof, and 


(b) services offered to a person or partnership that are ancillary 
to the use. or occupation by the person or partnership of the pro- 
perty or the part thereof 


shall be considered to be rent derived in that year from the property. 
Related Provisions: Reg. 1100(14.2) — Exception. 
Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions. 


(14.2) [“Gross revenue” —. exception] — Subsection (14.1) 
does not apply in any particular taxation year to property owned by 


(a) a corporation, where the property is used in a business car- 
ried on in the year by the corporation; 


(b) an individual, where the property is used in a business car- 
ried on in the year by the individual in which he is personally 
active on a continuous basis throughout that portion of the year 
during which the business is ordinarily carried on; or 


(c) a partnership, where the property is used in a business carried 
on in the year by the partnership if at least 7/3 of the income or 
loss, as the case may be, of the partnership for the year is in- 
cluded in the determination of the income of 


(i) members of the partnership who are individuals that are 
personally active in the business of the partnership on a con- 
tinuous basis throughout that portion of the year during 
which the business is ordinarily carried on, and 


(ii) members of the partnership that are corporations. 


History [Reg. 1100(14.1), (14.2)]: Subsecs. 1100(14.1), (14.2) added by P.C. 1986- 
2770, subsec. 1(1), December 11, 1986, Canada Gazette, Part I], December 24, 1986, 
applicable by subsec. 14(1) to 1986, et seg. in respect of property acquired by..a tax- 
payer or a partnership, other than property acquired by the taxpayer or partnership that 
is 

(a) property acquired by the taxpayer or partnership before May 23, 1985; 

(b) new and unused property, other than a building, acquired by the taxpayer or 

partnership before 1986; 
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(c) property, other than a building, acquired by the taxpayer or partnership before 
1986 pursuant to an agreement in writing to. acquire the property entered into 
before May 23, 1985 by or on behalf of the taxpayer or partnership or as part of a 
lawful distribution to the public in accordance with a prospectus, preliminary pro- 
spectus or registration statement filed before May 24, 1985 with a public authority 
in Canada pursuant to and in accordance with the-applicable securities legislation 
of Canada or of any province and, where required by law, accepted for filing by 
that public authority; 

(d) a building in existence on May 22, 1985, or an interest in that building, ac- 
quired by the taxpayer or partnership before 1987 pursuant to an agreement in writ- 
ing to acquire the property entered into before May 23, 1985 by or on behalf of the 
taxpayer or partnership or as part of a lawful distribution to the public in accor- 
dance with a prospectus, preliminary prospectus or registration statement filed 
before May 24, 1985 with a public authority in Canada pursuant to and in accor- 
dance with the applicable securities legislation of Canada or of any province and, 
where required by law, accepted for filing by that public authority; 


(e) a building, the construction, renovation or alteration of which was not com- 
pleted, within the meaning of subsection 18(3.3) of the Act, on May 22, 1985, or 
an interest in that building, acquired by the taxpayer or partnership, pursuant to an 
agreement in writing to acquire the property entered into before May 23, 1985 by 
or on behalf of the taxpayer or partnership or as part of a lawful distribution to the 
public in accordance with a prospectus, preliminary prospectus or registration 
statement filed before May 24, 1985 with a public authority in Canada pursuant to 
and in accordance with the applicable securities legislation of Canada or of any 
province and, where required by law, accepted for filing by that public authority, if 
the construction, renovation or alteration of the building, as the case may be, pro- 
ceeds without undue delay after May 22; 
(f) acquired by the taxpayer or partnership before 1986 and that is a building in 
existence in Canada on May 23, 1985, or an interest in that building, where ar- 
rangements in writing for a sale or syndication of the building were substantially 
advanced on May 22, 1985; 
(g) a building in Canada the construction, renovation or alteration of which was not 
completed, within the meaning of subsection 18(3.3) of the Act, on May 22, 1985, 
or an interest in that building, where arrangements made by or on behalf of the 
taxpayer or partnership for the construction, renovation or alteration thereof were 
substantially advanced on May 22, 1985, and where the construction, renovation or 
alteration thereof commenced before 1986 and proceeds thereafter without undue 
delay; or 
(h) property that is ancillary to the use of a property described in any of paragraphs 
(a) to (g). 

Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions. 


(15) Leasing properties — Notwithstanding subsection (1), in 
no case shall the aggregate of deductions, each of which is a deduc- 
tion in respect of property of a prescribed class that is leasing pro- 
perty owned by a taxpayer, otherwise allowed to the taxpayer under 
subsection (1) in computing his income for a taxation year, exceed 
the amount, if any, by which 


(a) the aggregate of amounts each of which is 


(i) his income for the year from renting, leasing, or earning 
royalties from, a leasing property or a property that would be 
a leasing property but for subsection (18), (19) or (20) where 
such property is owned by him, computed without regard to 
paragraph 20(1)(a) of the Act, or 


(ii) the income of a partnership for the year from renting, 
leasing or earning royalties from, a leasing property or a pro- 
perty that would be a leasing property but for subsection 
(18), (19) or (20) where such property is owned by the part- 
nership, to the extent of the taxpayer’s share of such income, 


exceeds 
(b) the aggregate of amounts each of which is 


(i) his loss for the year from renting, leasing or earning royal- 
ties from, a property referred to in subparagraph (a)(i), com- 
puted without regard to paragraph 20(1)(a) of the Act, or 


(ii) the loss of a partnership for the year from renting, leasing 
or earning royalties from, a property referred to in subpara- 
graph (a)(ii), to the extent of the taxpayer’s share of such 
loss. 


Related Provisions: Reg. 1100(16) — Exception; Reg. 1100(17), (18) — Meaning 
of “leasing property”. 

Selected Cases [Reg. 1100(15)]: Oke v. R., [2011] 2 C.T.C. 81 (FCA) (Activities 
were not business, merely rental of property); Burstow v. R., [1997] 3 C.T.C. 2540 
(TCC) (Leasing property rules not applicable to yacht where taxpayer personally active 
in the business). 
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Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-195R4: Rental property —CCA re- 
Strictions; IT-283R2: CCA — Video tapes, videotape cassettes, films, computer 
software and master recording media (archived); IT-434R: Rental of real property by 
individual; IT-443: Leasing property — CCA restrictions. 


(16) [Leasing property — exception] — Subsection (15) does 
not apply in respect of a taxation year of a vakpayer that \ was, 
throughout the year, 


(a) a corporation whose principal business was 


(i) renting or leasing of leasing property. or property that 
would be leasing property but for subsection (18), (19) or 
(20), or 


(11) renting or leasing of property referred to in beinbe rate oat 
(i) combined with selling and servicing of property of the 
same general type and description, 


if the gross revenue of the corporation for the year from such 
principal business was not less than 90 per cent of the gross rev- 
enue of the corporation for the year from all sources; or, 


(b) a partnership each member of which was a corporation de- 
scribed in paragraph (a). 
Related Provisions: Reg. 1100(1.14) — Election; Reg. ESCO -year 
rule inapplicable to specified leasing property. 


Interpretation Bulletins: IT-267R2: CCA — vessels. 


(17) [“Leasing property”] — Subject to subsection (18), in this 
section and section 1101, “leasing property” of a taxpayer or a part- 
nership means depreciable property other than 


(a) rental property, 
(b) computer tax shelter property, or 


(c) property referred to in paragraph (w) of Class 10 or in PARAS 
graph (n) of Class 12 in Schedule II, 


where such property is owned by the taxpayer or the partnership, 
whether jointly with another person or otherwise, if, in the taxation 
year in respect of which the expression is being applied, the pro- 
perty was used by the taxpayer or the partnership principally for the 
purpose of gaining or producing gross revenue that is rent, royalty 
or leasing revenue, but for greater certainty, does not include a pro- 
perty leased by the taxpayer or the partnership to a lessee, inthe 
ordinary course of the taxpayer’s or partnership’s business of sell- 
ing goods or rendering services, under an agreement by which the 
lessee undertakes to use the property to carry on the business of 
selling, or promoting the sale of, the taxpayer’s or partnership’s 
goods or services. 

Related Provisions: Reg. 1100(14)— Meaning of “rental property”; Reg. 
1100(17.1), (17.2), (18), (19), (20) — Interpretation; Reg. 1100(20.1) — Limitation on 
CCA claims for computer tax shelter property; Reg. 1100(20.2) — Meaning of “com- 
puter tax shelter property”; Reg. 1101(Sc) — Separate class; Reg. 2411(4)B(e) — 
Insurers. 

History: Para. 1100(17)(b) amended to substitute “computer tax” for “computer 
software tax” by P.C. 2009-581, subsec. 1(1), April 23, 2009, Canada Gazette, Part I, 
May 13, 2009, applicable to property acquired after March 18, 2007. 

Para. 1100(17)(b) added by P.C. 2000-1000, subsec. 2(3), June 21, 2000, Canada Ga- 
zette, Part I, July 5, 2000, applicable generally to fiscal periods and taxation years of a 


taxpayer or partnership that end after August 5, 1997, but see the full application repro- 
duced in the History to subsecs. 1100(20.1) and (20.2). 


Para. 1100(17)(b) revoked by P.C. 1989-2464, subsec. 1(12), December 14, 1989, Can- 
ada Gazette, Part II, January 3, 1990, applicable to 1994 et seq. 


Para. 1100(17)(c) substituted by P.C. 1988-2795, subsec. 1(3), December 22, 1988, 
Canada Gazette, Part II, January 18, 1989, applicable in respect of Propeny ae 
after 1987. 


Interpretation Bulletins: IT-195R4: Rental property ——CCA restrictions; IT- 
283R2: CCA — Videotapes, videotape cassettes, films, computer software and master 
recording media (archived). 


(17.1) [Deemed use of property] — For the purposes of subsec- 
tion (17), where, in a taxation year, a taxpayer or a partnership has 
acquired a property 


(a) that was not used for any purpose in that year, and 
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(b) the first use of the property by the taxpayer or the partnership 
was principally for the purpose of gaining or producing gross 
revenue that is rent, royalty or leasing revenue, 


the property shall be deemed to have been used in the taxation year 
in which it) was. acquired. principally, for the purpose of gaining or 
producing gross revenue that is rent, royalty or leasing revenue. 


History: Subsec. 1100(17.1) added by P.C. 1982-599, subsec. 1(5), February 25, 1982, 
Canada Gazette, Part Il, March 10, 1982: 


(17.2) [Deemed rent] — For the purposes of subsections (1.11) 
and (17), gross revenue derived in a taxation year from 


(a) the right of a person or partnership, other than the owner of a 
property, to use or occupy the property or a part thereof, and 


(b) services offered to a person or partnership that are ancillary 
to the use or occupation by the person or partnership of the pro- 
perty or the part thereof 


shall be considered to be rent derived in the year from the property. 
Related Provisions: Reg. 1100(17.3) — Exception. 


Selected Cases [Reg.1100(17:2)]: Burstow v. R., [1997]:3 C.T.C. 2540 (TCC) 
(Leasing property rules not applicable to yacht where taxpayer personally active in the 
business). 


(17.3) [Deemed rent — exception] — Subsection (17.2) does 
not apply in any particular taxation year to property owned by 


(a) a corporation, where the property is used in a business car- 
ried on in the year by the corporation; 


(b) an individual, where the property is used in a business car- 
ried on in the year by the individual.in which he is personally 
active on a continuous basis throughout that portion of the year 
during which the business is ordinarily carried on; 


(c) a partnership, where the property is used in a business carried 
on in the year by the partnership if at least 7/ of the income or 
loss, as. the case may be, of the partnership for the year is in- 
cluded in the determination of the income of 


(i) members of the partnership who are individuals that) are 
personally active in the business of the partnership on a con- 
tinuous basis throughout that portion of the year during 
which the business is ordinarily carried on, and 


(ii) members of the partnership that are corporations. 


History: Subsec. 1100(17.2) amended by P.C. 1991-465, subsec.' 1(8), March 14, 
1991, Canada Gazette, Part Il, March 27, 1991, applicable in' respect of leases entered 
into after 10:00 p.m. Eastern Daylight Saving Time, April 26, 1989, other than leases 
entered into pursuant to an agreement in writing entered into before that time under 
which the lessee thereunder has the right to require the lease of the property (and for 
these purposes a’lease in respect of which:a material, change has been agreed to by the 
parties thereto effective at any particular time! that is after 10:00 p.m. Eastern Daylight 
Saving Time, April 26, 1989 shall be deemed to have been entered into at that particu- 
lar time). 

Subsecs. 1100(17.2), (17.3) added by P.C. 1986-2770, subsec. 1(2), December 11, 
1986, Canada Gazette, Part Il, December 24, 1986. For application provided by sub- 
sec. 14(1) of P.C. 1986-2770, see History to subsecs. 1100(14.1) and (14.2). 


Selected Cases [Reg. 1100(17.3)]: Oke v. R., [2011] 2 C.T.C. 81 (FCA) (Activities 
were not business, merely rental of property). 


(18). [Leasing property — exclusions] — Leasing property of 
a taxpayer or a partnership referred to in-subsection (17) does not 
include 


(a) property that the taxpayer or the partnership acquired before 
May 26, 1976 or was obligated to acquire under the terms of an 
agreement in writing entered into before May 26, 1976; 


(b) property the construction, manufacture or production of 
which was commenced by the taxpayer or the partnership before 
May 26, 1976 or was commenced under an agreement in writing 

“entered into by the taxpayer or the partnership before May 26, 
1976; or 


(c) property: that the taxpayer or the partnership acquired on or 
before December 31,1976 or was’ obligated to acquire under the 


Reg. 
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terms of an agreement in writing entered into on or before De- 
cember 31, 1976, if 


(i) arrangements, evidenced by writing, respecting the acqui- 
sition, construction, manufacture or production of the pro- 
perty had been substantially advanced before May 26, 1976, 
and 


(ii) the taxpayer or the partnership had before May 26, 1976 
demonstrated a bona fide intention to acquire the property for 
the purpose of gaining or producing gross revenue that is 
rent, royalty or leasing revenue. 


(19) [Leasing property — exclusions] — Notwithstanding 
subsection (17), a property acquired by a taxpayer 


(a). in. the. course. of a, reorganization. in. respect of which, if a 
dividend were received by a corporation in the course. of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph ’251(5)(b) of the Act) at the time the property was 
acquired, 


that would otherwise’ be leasing property of the taxpayer, shall be 
deemed not to be leasing property of the taxpayer if immediately 
before it was so. acquired by the taxpayer, it was, by virtue of sub- 
section (18) or (20) or this subsection, not a leasing property of the 
person from whom the property was so acquired. 

Related Provisions: Reg. 1100(2:21)(a); Reg. 1100(17), (148)— Meaning of “‘leas- 
ing property”; Reg. 1102(20) — Non-arm’s length exception. 


History: Paras. 1100(19)(a), (b). substituted for (a) to (c) by P.C. 1989-2464, subsec. 
1(13), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in 
respect of property acquired by a taxpayer after June 17, 1987 other than property ac- 
quired after that date and before ‘1990 pursuant to an agreement in writing entered into 
by’ the taxpayer’ before June 18, 1987. 


Para. 1100(19)(a) substituted by P.C. 1988-1473, subsec. 1(2), July 21, 1988, Canada 
Gazette, Part II, August 3,.1988, applicable to taxation years commencing after 1984. 


Para. 1100(19)(a.1) added by P.C. 1984-3789, s. 5, November 29, 1984, Canada Ga- 
zette, Part Il, December 12, 1984, apie with respect to property acquired after 
November 12, 1981. 


All that portion of subsec. 1100(19) following para. (c) substituted by P.C. 1982-599, 
subsec. 1(6), February 25, 1982, Canada Gazette, Part Il, March. 10, 1982. 


Interpretation Bulletins: IT-443: Leasing property — CCA restrictions. 


(20) [Leasing property — replacement. property] — Not- 
withstanding subsection (17), a property acquired by a taxpayer or 
partnership that is a replacement property (within the meaning as- 
signed by subsection 13(4) of the Act), that would otherwise be a 
leasing property of the taxpayer or partnership, shall be deemed not 
to be a leasing property of the taxpayer or partnership if the pro- 
perty replaced, referred to in paragraph 13(4)(a) or (b) of the Act, 
was, by reason of subsection (18) or (19) or this subsection, not a 
leasing property of the taxpayer or partnership immediately before 
it was disposed. of by the taxpayer or partnership. 


Related Provisions: Reg. 1100(17), (18) — Meaning of “leasing property”. 


History: Subsec. 1100(20) substituted by P.C. 1994-139, subsec. 2(13), January 27, 
1994, Canada Gazette; Part II, February 9, 1994, applicable to 1986 et seq. 


Subsec. 1100(20) substituted by P.C. 1981-1556, s. 1, June 11, 1981, Canada Gazette, 
Part II, June 24, 1981, applicable in respect of a property acquired to replace a property 
disposed of after March 31, 1977. 


(20.1) Computer tax shelter property — The total of all 
amounts each of which is a deduction! in respect of computer tax 
shelter property: allowed: to the taxpayer under subsection (1) in 
computing a taxpayer’s income for a taxation year shall not exceed 
the amount, if any, by which 


(a) the total of all amounts each of which is 


(i) the taxpayer’s income for the year from a business in 
which computer tax shelter property owned by the taxpayer 
is used, computed without reference to any deduction under 
subsection (1) in respect of such property, or 
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(ii) the income of a partnership from a business in which 
computer tax shelter property of the partnership is used, to 
the extent of the share of such income that is included in 
computing the taxpayer’s income for the year, 


exceeds 
(b) the total of all amounts each of which is 


(i) a loss of the taxpayer from a business in which computer 
tax shelter property owned by the taxpayer is used, computed 
without reference to any deduction under subsection (1) in 
respect of such property, or 


(ii) a loss of a partnership from a business in which computer 
tax shelter property of the partnership is used, to the extent of 
the share of such loss that is included in computing the tax- 
payer’s income for the year. 


Related Provisions: Reg. 1100(20.2) — Definition of “computer tax shelter pro- 
perty”; Reg. 1101(Sr) — Separate class for all computer tax shelter property. 


(20.2) [“Computer tax shelter property”] — For the purpose 
of this Part, computer tax shelter property of a person or partnership 
is depreciable property of a prescribed class in Schedule II that is 
computer software or property described in Class 50 or 52 where 


(a) the person’s or partnership’s interest in the property is a tax 
shelter investment (as defined by subsection 143.2(1) of the Act) 
determined without reference to subsection (20.1); or 


(b) an interest in the person or partnership is a tax shelter invest- 
ment (as defined by subsection 143.2(1) of the Act) determined 
without reference to subsection (20.1). 


Related Provisions: Reg. 1100(20.1)— Limitation on CCA claim; Reg. 
1101(Sr) — Separate class for all computer tax shelter property; Reg. 1104(2)com- 
puter software” — Definition. 


History: The opening words of subsec. 1100(20.2) amended by P.C. 2009-660, sub- 
sec. 1(5), April 30, 2009, Canada Gazette, Part II, May 13, 2009, applicable in respect 
of property acquired after January 27, 2009. 


Subsec. 1100(20.1) amended by P.C. 2009-581, subsec. 1(7), April 23, 2009, Canada 
Gazette, Part Il, May 13, 2009, applicable to property acquired after March 18, 2007. 


The opening words of subsec. 1100(20.2) amended by the said P.C. 2009-581, subsec. 
1(8), applicable to property acquired after March 18, 2007. 


Subsecs. 1100(20.1) and (20.2) added by P.C. 2000-1000, subsec. 2(4), June 21, 2000, 
Canada Gazette, Part Il, July 5, 2000, applicable to taxation years and fiscal periods 
that end after August 5, 1997, except that those subsecs. do not apply in respect of 
computer software for taxation years and fiscal periods of a taxpayer or partnership that 
end in 1997 or 1998 where 


(a) the taxpayer’s or partnership’s interest in the computer software 
(i) is acquired before August 6, 1997, 


(ii) is acquired before 1998 pursuant to an agreement in writing made by the 
taxpayer or partnership before August 6, 1997, or 


(iii) is, or is associated with, a tax shelter investment (as defined by subsec. 
143.2(1) of the Act) that is acquired by a taxpayer or partnership before 1998 
pursuant to 


(A) the terms of a document that is a prospectus, preliminary prospectus or 
registration statement where 


(I) the document was filed before August 6, 1997 with a public au- 
thority in Canada pursuant to and in accordance with the securities 
legislation of Canada or of any province and, where required by law, 
accepted for filing by the public authority before August 6, 1997, 


(ID) the particular computer software is 
1. identified in the document, or 


2. acquired before November 29, 1997 from a person that is resi- 
dent in Canada and that developed the software, and 


(IIT) all the funds raised pursuant to the document are raised before 
1998 and all or substantially all of the tax shelter investments that can 
reasonably be considered to be associated with the computer software 
are acquired before 1998 by a person who is not 


1. a promoter, or an agent of a promoter, of the securities, 
2. a vendor of the property, 


3. a broker or dealer in securities, or 
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4. a person who does not deal at arm’s length with a person re- 
ferred to in sub-subclause 1 or 2, or 


(B) the terms of an offering memorandum distributed as part of an offering 
of securities where 


(1) the memorandum contained a complete or substantially complete 
description of the securities contemplated in the offering as well as the 
terms and conditions of the offering, 


(II) the memorandum was distributed before August 6, 1997, 


(IIL) solicitations in respect of the sale of the securities contemplated 
by the memorandum were made before August 6, 1997, 


(IV) the sale of the securities was substantially in accordance with the 
memorandum, 


(V) the particular computer software is 
1. identified in the memorandum, or 


2. acquired before November 29, 1997 from a person that is resi- 
dent in Canada and that developed the software, and 


(VI) all the funds raised pursuant to the memorandum were raised 
before 1998 and all or substantially all of the tax shelter investments 
that can reasonably be considered to be associated with the computer 
software are acquired before 1998 by a person who is not 


1. a promoter, or an agent of a promoter, of the securities, 
2. a vendor of the property, 
3. a broker or dealer in securities, or 


4. a person who does not deal at arm’s length with a person re- 
ferred to in sub-subclause 1 or 2; 


(b) there is no agreement or other arrangement under which any of the following 
obligations can be changed, reduced or waived if there is a change to the Act or if 
there is an adverse assessment under the Act: 


(i) the obligation of the taxpayer or the partnership, with respect to the com- 
puter software, or 


(ii) the obligation of another taxpayer or partnership that acquires a tax shelter 
investment (as defined by subsec. 143.2(1) of the Act) that is associated with 
computer software, with respect to the tax shelter investment; 


(c) the computer software is, or is associated with, one or more tax shelters sold or 
offered for sale at a time and in circumstances in which s, 237.1 of the Act requires 
an identification number to have been obtained and the identification number was 
obtained before that time; and 


(d) the computer software (including computer software to which subparagraph 
(a)(i) or (ii) applies) is, or is associated with, a tax shelter investment (as defined 
by subsec. 143.2(1) of the Act) sold or offered for sale pursuant to a document or 
offering memorandum described in subparagraph (a)(iii) and either 


(i) the total amount of securities sold in 1997 pursuant to the document or 
offering memorandum does not exceed $100,000,000, or 


(ii) at least 10% of the securities authorized to be sold in 1997 pursuant to the 
document or offering memorandum were in 1997 and before August 6, 1997 
sold to, or subscribed for by, a person who is not 


(A) a promoter, or an agent of a promoter, of the securities, 
(B) a vendor of the computer software, 
(C) a broker or dealer in securities, or 


(D) a person who does not deal at arm’s length with any person referred to 
in clause (A) or (B). 


For the purpose of this application, computer software is deemed to be acquired by a 
taxpayer or partnership no earlier than the time and only to the extent that its cost is 
considered to be an expenditure made or incurred by the taxpayer or partnership for the 
purposes of the Income Tax Act, determined without reference to subsec. 1100(20.1) of 
the Regulations. 


(21) Certified films and video tapes — Notwithstanding sub- 
section (1), where a taxpayer (in this subsection and subsection (22) 
referred to as the “investor”) has acquired property of Class 10 or 
12 in Schedule II that is a certified feature film or certified produc- 
tion (in this subsection and subsection (22) referred to as the “film 
or tape”), in no case shall the deduction in respect of property of 
that class otherwise allowed to the investor by virtue of subsection 
(1) in computing the investor’s income for a particular taxation year 
exceed the amount that it would be if the capital cost to the investor 
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of the film or tape were reduced by the aggregate of amounts, each 
of which: is 


(a) where the principal photography or taping of the film or tape 
is not completed before the end of the particular taxation year, 
the amount, if any, by which 


(i) the capital cost to the investor of the film or tape as of the 
end of the. year 

exceeds the aggregate of 
(ii) where the principal photography or taping of the film or 
tape is completed within 60 days after the end of the year, the 
amount that may reasonably be considered to be the inves- 
tor’s proportionate share of the production costs incurred in 
respect of the film or tape before the end of the year, 
(iti) where the principal photography or taping of the film or 
tape is not completed within 60 days after the end of the 
year, the amount that may reasonably be considered to be the 
investor’s proportionate share of the lesser of 


(A) the production costs incurred in respect of the film or 
tape before the end of the year, and 


(B) the proportion of the production costs incurred to the 
date the principal photography or taping is completed that 
the percentage of the principal photography or taping 
completed as of the end of the year, as certified by the 
Minister of Communications, is of 100; per cent, and 


(iv) the total of amounts determined under paragraphs (b) to 
(e) in respect of the film or tape as of the end of the year; 


(b) where, at any time before the later of 


(1) the date the principal photography or taping of the film or 
tape is completed, and 


(ii) the date the investor acquired the film or tape, 


a revenue guarantee (other than a revenue guarantee that is certi- 
fied by the Minister of Communications to be a guarantee under 
which the person who agrees to provide the revenue is a licensed 
broadcaster or bona fide film or tape distributor) is entered into 
in respect of the film or tape whereby it may reasonably be con- 
sidered certain, having regard to all the circumstances, that the 
investor will receive revenue under the terms. of the. revenue 
guarantee, the amount, if any, that may reasonably be considered 
to be the portion of the revenue that has not been included in the 
investor’s income in the particular taxation year or a previous 
taxation year; 


(c) where, at any time, a revenue guarantee, other than 


(i) a revenue guarantee in respect of which paragraph (b) ap- 
plies, or 


(ii) a revenue, guarantee under which the person (in this sub- 
section referred to as the “guarantor’) who agrees to provide 
the revenue under the terms of the guarantee is a person who 
does not deal at arm’s length with either the investor or the 
person from whom the investor acquired the film or tape (in 
this subsection referred to as the “vendor’’) and in respect of 
which the Minister of Communications certifies that 


(A) the guarantor is a licensed broadcaster or bona fide 
_ film or tape distributor, and 


(B) the cost of the film or tape does not include any 
amount for or in respect of the guarantee, 


is entered into in respect of the film or tape, the amount, if any, 
that may, reasonably be considered to be the portion of the reve- 
nue that is to be received by the investor under the terms of the 
revenue guarantee that has not been included in the investor’s 
income in the particular taxation year or a preceding taxation 
year, if 

(iii) the guarantor and the investor are not dealing at arm’s 

length, 


(iv) the vendor and the war ano are not dealing at arm’s 
length, or 


(v) the vendor or a person not dealing at arm’s length with 
the vendor undertakes in any way, directly or indirectly, to 
fulfil all or any part of the guarantor’s obligations under the 
terms of the revenue guarantee; 


(d) where, at any time, a revenue guarantee, other than a revenue 
guarantee in respect of which paragraph (b) or (c) applies, is en- 
tered into in respect of the film or tape, the amount, if any, that 
may reasonably be considered to be the portion of the revenue 
that is to. be received by the investor under the terms of the reve- 
nue guarantee: that 


(i) is not due to the investor until a time that is more than 
four years after the first day on which the guarantor has the 
right to the use of the film or tape, and 


(ii) has not been included in the investor’s income in the par- 
ticular taxation year or a previous taxation year; and 


(e) the portion of any debt obligation of the investor outstanding 
at the end of the particular year that is convertible into an inter- 
est in the film or tape or in the investor. 


Related Provisions: ITA 125.4(4) — No Canadian film/video production credit to 
corporation if investor can claim deduction; Reg. 225(1) — Information return; Reg. 
1100(21.1) — Depreciable cost reduced by outstanding debt obligation; Reg. 1100(23); 
Reg. 1104(2) — “certified feature film”, “certified production”; Reg. 1104(10) — 
Interpretation. 


History: Subpara. 1100(21)(a)(iv) amended, para. (21)(e) added, by P.C. 2005-698, 
subsecs. 1(4), (5), May 3, 2005, Canada Gazette, Part II, May 18, 2005; applicable to 
property acquired by a taxpayer or partnership after February 21, 1994, other than pro- 
perty so acquired before 1995 


(a) by a taxpayer or a partnership pursuant to the terms of a written agreement 
entered into by the taxpayer or partnership before February 22, 1994; 


(b) by a partnership pursuant to the terms of a prospectus, preliminary prospectus 
or registration. statement filed before February 22, 1994 with a public authority in 
Canada pursuant to and in accordance with the securities legislation of Canada or 
of a province, and, where required by law, accepted for filing by such public au- 
thority; or 


(c) by a partnership pursuant to the terms of an offering memorandum distributed 
as part of an offering of securities where 


(i) the memorandum contained a complete or substantially complete descrip- 
tion of the-securities contemplated in the offering as well as the terms and 
conditions of the offering, 


(ii) the memorandum was distributed before February 22, 1994, 


(iii) solicitations in respect of the sale of the securities contemplated by the 
memorandum were made before February 22, 1994, 


(iv) the sale’ of securities was substantially in accordance with the memoran- 
dum, and 


(v) the funds raised pursuant to the terms of the memorandum were so raised 
before 1995. 


Notwithstanding the above, 


¢ subpara. 1100(21)(a)(iv), para. 1100(21)(e) and subsec. 1100(21.1) apply after 
1994 to property acquired at any time by a partnership where ITA subsec. 40(3.1) 
does not apply to a member of the partnership before the end of the partnership’s 
fifth fiscal period ending after 1994 solely because of the application of Bill C-59, 
subsec. 12(6) (the coming-into-force of subsec. 40(3.1)), and 


subpara. 1100(21)(a)(iv), para. 1100(21)(e) and subsec. 1100(21.1) apply after 
1994 to property acquired after February 21, 1994 and before 1995 by a partner- 
ship pursuant to an agreement in writing entered into by the partnership after Feb- 
ruary 21, 1994 and before 1995, where 


(i) paras. (b) and (c), above, do not otherwise apply, 


(ii) the primary portion of the partnership interests is acquired before 1995, 


(iii) all or substantially all of the property (other than money) of the partnership is a 
film production or an interest in one or more partnerships all or substantially 
all of the property of which is film productions, 


(iv) the principal photography of the production (or, in the case of a production that 
is a television series, an episode of the series) commenced before 1995, 


(v) the funds used to produce the film production are raised before 1995 and the 
principal photography of the production is completed, and the funds are ex- 
pended, before 1995 (or, in the case of a certified production (as defined in 
subsec. 1104(2)), the principal photography of the production is completed, 
and the funds are expended, before March 2, 1995), and 

(vi) either 
(A) the producer of the production has 


(1) before February 22, 1994, entered into a written agreement for the 
pre-production, distribution, broadcasting, financing or acquisition of 
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the production or the acquisition of the screenplay for the production 
(or has entered into a written contract before February 22, 1994 with a 
screenwriter to write the screenplay for the production), or 

(ID) received before 1995 a commitment for funding or other government 
assistance (or an advance ruling or active status letter in respect of 
eligibility for such funding or other government assistance) for the 
production from a federal or provincial government agency whose 
mandate is related to the provision of assistance to film productions in 
Canada, or 


(B) the production is a continuation of a television series in respect of an epi- 
sode of which the producer has, before February 22, 1994, entered into an 
agreement or contract described in subcl. (A)(I). 


That portion of subsec. 1100(21) preceding para. (a), and para. (c), substituted by P.C. 
1988-2795, subsecs. 1(4) and (5), December 22, 1988, Canada Gazette, Part II, January 
18, 1989, applicable in respect of property acquired after 1987. 


That portion of subsec. 1100(21) preceding para. (a) substituted by P.C. 1986-477, sub- 
sec. 1(1), February 27, 1986, Canada Gazette, Part Il, March 19, 1986, applicable in 
respect of a motion picture film or video tape, the principal photography or taping of 
which commenced after 1985. 


Para. 1100(21)(b) substituted by P.C. 1986-477, subsec. 1(2), February 27, 1986, Can- 
ada Gazette, Part Il, March 19, 1986, applicable in respect of a motion picture film or 
video tape, the principal photography or taping of which commenced after 1984. 


Cl. 1100(21)(a)(iii)(B) substituted by P.C. 1980-3374, s. 1, December 11, 1980, Can- 
ada Gazette, Part Il, December 24, 1980. 


Subsec, 1100(21) added by P.C. 1978-3731, December 14, 1978, Canada Gazette, Part 
II, December 27, 1978, applicable in respect of property acquired after 1978. 


Minister of Communications; S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Forms: T1-CP Summ: Summary of certified productions. 


(21.1) [Film or videotape — deemed cost reduction] — Not- 
withstanding subsection (1), where a taxpayer has acquired property 
described in paragraph (s) of Class 10 in Schedule II, or in para- 
graph (m) of Class 12 of Schedule II, the deduction in respect of the 
property otherwise allowed to the taxpayer under subsection (1) in 
computing the taxpayer’s income for a taxation year shall not ex- 
ceed the amount that it would be if the capital cost to the taxpayer 
of the property were reduced by the portion of any debt obligation 
of the taxpayer outstanding at the end of the year that is convertible 
into an interest in the property or in the taxpayer. 


Proposed Amendment — Reg. 1100(21.1) 


(21.1) [Film or videotape — deemed cost reduction] — 
Notwithstanding subsection (1), where a taxpayer has acquired 
property described in paragraph (s) of Class 10, or in paragraph 
(m) of Class 12, in Schedule I, the deduction in respect of the 
property otherwise allowed to the taxpayer under subsection (1) in 
computing the taxpayer’s income for a taxation year shall not ex- 
ceed the amount that it would be if the capital cost to the taxpayer 
of the property were reduced by the portion of any debt obligation 
of the taxpayer outstanding at the end of the year that is converti- 
ble into an interest (or, for civil law, a right) in the property or an 
interest in the taxpayer. 


Application: The July 16, 2010 draft regulations (Part 1 — technical), s. 163, will 
amend subsec. 1100(21.1) to read as above, in force on Royal Assent. . 


Technical Notes (July 2010): Subsection 1100(21.1) is amended as part of the 
harmonization initiative of the federal government, related to bijuralism, to reflect 
the concepts and terminology of the common law and the civil law in both official 
languages. In particular, the words “interest in the property” are replaced by “interest 
(or, for civil law, a right) in the property”. This amendment is not intended to change 
the current application of the amended provision, 


History: Subsec. 1100(21.1) added by P.C. 2005-698, subsec. 1(6), ita) 2005, Can- 
ada Gazette, Part Il, May 18, 2005, applicable on the same basis as the addition of Reg. 
1100(21)(e) above. 


(22) [Film or tape acquired before 1979] — Notwithstanding 
subsection (1), where an investor has acquired a film or tape after 
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his 1977 taxation year and before 1979 and the principal photogra- 
phy or taping in respect of the film or tape is completed after a 
particular taxation year and not later than March 1, 1979, in no case 
shall the deduction in respect of property of Class ‘12 in Schedule II 
otherwise allowed to the investor by virtue of subsection (1) in 
computing his income for the particular taxation year exceed the 
amount, otherwise determined, if the capital cost to the investor of 
the film or tape were reduced by the amount, if any, by which 


(a) the capital cost to the investor of the film or ee as of the 
end of the year 


exceeds 


(b) the amount that may reasonably be considered to be the in- 
vestor’s proportionate share of the production costs incurred in 
respect of the film or tape to March 1, 1979. 


Related Provisions: Reg. 1100(21) — Meaning of “investor” and “film or tape”. 


History: Subsec, 1100(22) added by P.C. 1978-3731, s. 1, December 14, 1978, Can- 
ada Gazette, Part Il, December 27, 1978. 


Interpretation Bulletins: IT-441: CCA — Certified feature film productions and 
certified short productions (archived). 


Forms: T1-CP even Summary of certified productions. 


(23) [Film or tape acquired in 1987 or 1988] — For the pur- 
poses of paragraph (21)(a), 


(a) in respect of a film or tape acquired in 1987, other than a 
film or tape in respect of which paragraph (b) applies, the refer- 
ences in paragraph (21)(a) to “within 60 days after the end of the 
year” shall be read as references to “before July, 1988”; and 


(b) in respect of a film or tape acquired in 1987 or. 1988 that is 
included in paragraph (n) of Class 12 in Schedule II and that is 
part of a series of films or tapes that includes another property 
included in that paragraph, the references in paragraph (21)(a) to 
“within 60 days after the end of the year” shall be read as refer- 
ences to “before 1989”, 


History: Subsec. 1100(23) added by P.C. 1988-2795, subsec, 1(6), December 22, 
1988, Canada Gazette, Part II, January 18, 1989, applicable after 1986. 


(24) Specified energy property — Notwithstanding subsection 
(1), in no case shall the total of deductions, each of which is a de- 
duction in respect of property of Class 34, 43.1, 43.2, 47 or 48 in 
Schedule II that is specified energy property owned by a taxpayer, 
otherwise allowed to the taxpayer under subsection (1) in comput- 
ing the taxpayer’s income for a taxation year, exceed the amount, if 
any, by which 


(a) the total of all amounts each of which is 
(i) the total of 


(A) the amount that would be the income of the taxpayer 
for the year from property described in Class 34, 43.1, 
43.2, 47 or 48 in Schedule If (other than specified energy 
property), or from the business of selling the product of 
that property, if that income were calculated after deduct- 
ing the maximum amount allowable in respect of the pro- 
perty for the year under paragraph 20(1)(a) of the Act, 
and 


(B) the taxpayer’s income for the year from specified en- 
ergy property or from the business of selling the product 
of that property, computed without regard to paragraph 
20(1)(a) of the Act, or 


(ii) the total of 


(A) the taxpayer’s share of the amount that would be the 
income of a partnership for the year from property de- 

scribed in Class 34, 43.1, 43.2, 47 or 48 in Schedule II 
(other than specified energy property), or from the busi- 
ness of selling the product of that property, if that income 
were calculated after deducting the maximum amount al- 
lowable in respect of the property for the year under para- 
graph 20(1)(a) of the Act, and 


(B) the income of a partnership for the year from speci- 
fied energy property or from the business of selling the 
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product of that property of the partnership, to the extent 
of the taxpayer’s share of that income, _ 


exceeds 
(b) the total of all amounts each of which i 1st 


(i) the taxpayer’s loss: for the year from specified energy pro- 
perty or from the business of selling the product of that pro- 
perty, computed without regard to paragraph 20(1)(a) of the 
Act, or 


(11) the loss of:a partnership forthe year from specified. en- 
ergy ‘property or from the business of selling the product of 
that property of the partnership, to the extent of the tax- 
payer’s share of that loss, 


Proposed Amen ment — A e nati 


Related Provisions: Reg. 1100(25)— Meaning of “specified energy property”; 
Reg. 1100(26) — Exception: 


History: The opening words of subsec. 1100(24), cls. 1100(24)(a)(i)(A) and (ii)(A) 
amended. to replace “Class 34 or Class 43:1” with “Class 34, 43:1,'43.2, 47. or 48” by 
P.C. 2006-439, subsecs. 1(3), (4).and (5), June 1, 2006, Canada Gazette, Part 11; June 
14, 2006, deemed in force on February 23,2005. 


Subsec: 1100(24) amended by P.C. 1997-1033, subsec: 1(2);\ July 25, 1997, Canada | 


Gazette, Part II, August 20, 1997, applicable after February 21, 1994. 


(25) [“Specified energy property”] — Subject to subsections 
(27) to (29), in this section and section 1101, “specified energy pro- 
perty” of a taxpayer or partnership (in this subsection referred to as 
“the owner’) for a taxation year means property ‘of Class 34 in 
Schedule Il-acquired by. the owner after February 9, 1988 and pro- 
perty of Class 43.1, 43.2, 47 or 48 in Schedule II, other ee a par- 
ticular property 


(a) acquired to be used by the owner primarily for the purpose of 
gaining or producing income from a business carried on in Can- 
ada (other than the business of selling the product of the particu- 
lar property) or from another property situated: in Canada, or 


(b) leased in the year, in the ordinary course of carrying on a 
business of the owner in Canada, to 


(i) a person who can reasonably be expected to use the pro- 
perty primarily for the purpose of gaining or producing in- 
come from a business carried on in Canada (other than the 
business of selling the product of the particular property) or 
from another property situated in Canada, or 


(i1) a corporation or partnership described in subsection (26), 
where the owner was 


(iii) a’corporation whose arinedpal business was, throughout 
the year, 


(A) the renting or leasing of leasing property or property 
that would ‘be leasing property but for subsection (18), 
(19) or (20), | 

(B) the renting or leasing of property referred to in clause 
(A) combined with the selling and servicing of property 
of the same general type and description, or 

(C) the manufacturing of property described in Class 34, 
43.1, 43.2, 47° or 48 in Schedule II that it sells ‘or leases, 


and the gross revenue of the corporation for the year from 
that principal business was not less than 90 per cent of the 
gross revenue of the corporation for the year from. all 
sources, /or . 
(iv).a partnership each member of which was .a corporation 
described in subparagraph (ii) or paragraph (26)(a). 

Related Provisions: Reg. 1101(Sm) — Separate class, 


History: The opening words of subsec. 1100(25) amended by P. C. 2006-439, subsec. 
1(6), June 1, 2006, Canada Gazette, Part II, June 14, 2006, deemed in force on Febru- 
ary 23, 2005. 


Cl. 1100(25)(b)(@iii)(C) amended to replace “Class 34 or Class 43.1” with “Class 34, 


43.1, 43.2, 47 or 48” by the said P:C.’ 2006-439, subsec. 1(7), June 1, 2006, shane 


Gazette, Part II, June 14, 2006, deemed in force on February 23, 2005. 


Reg. 
S. 1100(27)(¢)(@) 


The opening words of subsec. 1100(25) and ‘cl. 1100(25)(b)(iii)(C) amended by P.C. 
1997-1033, subsecs. 1(3) and (4), July 25, 1997, Canada Gazette, Part Il, August 20, 
1997, applicable after February 21, 1994. 


(26) [Specified energy property — exception] — Subsection 
(24) does, not apply to. a.taxation, year.of a taxpayer, that was, 
throughout.the. year, 


(a) a corporation whose principal business throughout the year 
was 


(i) Hiateaeninine or processing, 
(ii). mining operations, or 


(iii) the sale, distribution or production of electricity, natural 
gas, oil, steam, heat or any other form-of energy or potential 
energy; or 


(b) a partnership each member of which was a corporation de- 
penbed in paragraph, (a). 

‘Proposed. Pere eee 1100(26) 

Lotter on. Dept. of Finance, Oc t. 8, a 

Me sober Raizenne, ‘Osler, Hoskin & Harcourt LLP, Montréal, oc 


I: am writing in response to your letter dated September 27 2010, oncern 2 the‘ p ne 
cipal business” corporation exception in subsection 1100(26) of the Income Tax Regu- 
eseaen) ies — t certain, orkortions “ well as es each 
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Related Provisions: Reg. 1104(9) — Meaning of “manufacturing and: processing”. 


History: Para. 1100(26)(a) amended by P.C. 1997-1033, subsec. 1(5), July'25, 1997, 
Canada,Gazette, Part Il; August 20, 1997, applicable to taxation years ending’ after 
March 6, 1996. 


(27) . [Specified energy property — acquisition. before 
1990] — Specified energy property of a person or partnership does 
not include property acquired by the person or partnership after 
February 9, 1988 and’ before 1990 © 


(a) pursuant to an obligation in writing entered into by the per- 
son or: partnership before February 10, 1988; 


(b) pursuant to the terms of a prospectus, preliminary prospec- 
tus, registration statement or offering memorandum filed before 
February 10,1988 with a public authority in Canada pursuant to 
and in. accordance with the securities legislation of any province; 


(c) pursuant to the terms of an offering memorandum distributed 
as part of an offering of securities where 


(i) the offering memorandum contained: a:complete or sub- 
stantially complete description of the securities contemplated 
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in the offering as well as the terms and conditions of the of- 
fering of the securities, 


(ii) the offering memorandum was distributed before Febru- 
ary 10, 1988, 


(iii) solicitations in respect of the sale of the securities con- 
templated by the offering memorandum were made before 
February 10, 1988, and, 


(iv) the sale of the securities was substantially in accordance 
with the offering memorandum; or 


(d) as part of a project where, before February 10, 1988, 


(i) some of the machinery or equipment to be used in the 
project had been acquired, or agreements in writing for the 
acquisition of that machinery or equipment had been entered 
into, by or on behalf of the person or partnership, and 


(ii) an approval had been received by or on behalf of the per- 
son or partnership from a government environmental author- 
ity in respect of the location of the project. 


Related Provisions: Reg. 1100(17) — Meaning of “leasing property”. 


(28) [Specified energy property — exclusion] — A property 
acquired by a taxpayer 


(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the Act) at the time the property was 
acquired 
that would otherwise be specified energy property of the taxpayer 
shall be deemed not to be specified energy property of the taxpayer 
if, immediately before it was so acquired by the taxpayer, it was 
not, by virtue of subsection (27), this subsection or subsection (29), 
specified energy property of the person from whom the property 
was so acquired. 


(29) [Specified energy property — replacement pro- 
perty] — A property acquired by a taxpayer or partnership that is a 
replacement property (within the meaning assigned by subsection 
13(4) of the Act), that would otherwise be specified energy property 
of the taxpayer or partnership, shall be deemed not to be specified 
energy property of the taxpayer or partnership if the property re- 
placed, referred to in paragraph 13(4)(a) or (b) of the Act, was, by 
virtue of subsection (27), (28) or this subsection, not specified en- 
ergy property of the taxpayer or partnership immediately before it 
was disposed of by the taxpayer or partnership. 


History [Reg. 1100(24)-(29)]: Subsecs. 1100(24) to (29) added by P.C. 1990-753, 
April 26, 1990, Canada Gazette, Part Il, May 9, 1990, applicable in respect of taxation 
years ending after February 9, 1988. 


Selected Cases [Reg. 1100]: Brydges v. R., [1996] 1 C.T.C. 2851 (TCC) (Certifica- 
tion cannot be subsequently revoked). 


Definitions [Reg. 1100]: “additional property” — Reg. 1100(1.19)(a); “amount” — 
ITA 248(1); “arm’s length” —ITA 251(1), Reg. 1102(20); “associated” —ITA 256: 
“broadcasting” — J/nterpretation Act 35(1); “business” —ITA 248(1); “calendar 
year’ — Interpretation Act 37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); 
“Canadian” — Reg. 1104(10)(a), (c.2); “capital cost” — Reg. 1100(1)(b), 1100(1.13), 
1102(4), (7); “certified feature film”, “certified production” —Reg. 1104(2); 
“class” — Reg. 1101(6), 1102(1)—(3), (14), (14.1); “commencement” — /nterpretation 
Act 35(1);, “computer software” — Reg. 1104(2); “computer tax shelter property” — 
Reg. 1100(20.2); “corporation” — ITA 248(1), Interpretation Act 35(1); “depreciable 
property” — ITA 13(21), 248(1); “designated property” — Reg. 1100(1)(ta), (zc); “dis- 
posed” — ITA 248(1)“disposition”; “disposes” —ITA 248(1)“disposition”; “disposi- 
tion” —ITA 248(1); “dividend” —ITA 248(1); “end of the taxation year’ — Reg. 
1104(1), “exempt property” — Reg. 1100(1.13)(a), (a.1); “film or tape” — Reg. 
1100(21); “fiscal period” —ITA 249.1; “general-purpose electronic data processing 
equipment” —Reg. 1104(2); “gross revenue” —ITA 248(1); “guarantor” — Reg. 
1100(21)(c)(ii); “income from a mine” — Reg. 1104(5), (6.1)(a); “individual” —ITA 
248(1); “industrial mineral mine” — Reg. 1104(3); “investor” — Reg. 1100(21); “leas- 
ing property” — Reg. 1100(17)-(20); “life insurance corporation” —ITA 248(1); 
“manufacturing or processing” — Reg. 1104(9); “mine” — Reg. 1104(7); “mineral”, 
“mining” — Reg. 1104(3); “Minister” —ITA 248(1); “month” — Interpretation Act 
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35(1); “motor vehicle’, “office” — ITA 248(1); “original lease” — Reg. 1100(1.2)(a); 
“original property” — Reg. 1100(1.17), (1.19)(a); “owner” — Reg. 1100(25); “Parlia- 
ment” — Interpretation Act 35(1); “particular time”, “particular year” — Reg. 
1100(1.1)(a)(ii);_ “person” —ITA 248(1), Reg. 1100(1.16); “prescribed” —ITA 
248(1); “prescribed rate” — Reg. 4301, 4302; “principal amount’, “property” — ITA 
248(1); “province” — Interpretation Act 35(1); “radio” — Interpretation Act 35(1); 
“railway system” — Reg. 1104(2); “received or receivable’ — Reg. 1100(1.18); “re- 
lated” —ITA 251(2)-(6); “remuneration” —Reg. 1104(10)(c); “rent” — Reg. 
1100(14.1), (17.2); “rental property” — Reg. 1100(14); “replacement property” — 
Reg. 1100(1.17); “resident in Canada” —ITA 250; “revenue guarantee” — Reg. 
1104(10)(c.1); “series” — ITA 248(10); “share” — ITA 248(1); “specified energy pro- 
perty” — Reg. 1100(25), (27)-(29); “specified leasing property” — Reg. 1100(1.11); 
“specified transaction” — Reg. 1100(1)(ta); “systems software” — Reg. 1104(2); “tax 
shelter’? —ITA 237.1(1), 248(1); “taxation year’ —ITA 249, Reg. 1104(1); “tax 

payer” — ITA 248(1); “treaty-protected business” — ITA 248(1); “undepreciated capi- 
tal cost” — ITA 13(21), 248(1); “unit of production” — Reg. 1104(10)(d); “vendor” — 
Reg. 1100(21)(c)(ii); “within 60 days after the end of the year” — Reg. 1100(23)(a), 
(b); “writing”, “written” — Interpretation Act 35(1)“‘writing”. 

Interpretation Bulletins [Reg. 1100]: IT-474R2: Amalgamations of Canadian 
corporations. 


1100A. Exempt mining income — (1) [Revoked] 


(2) Any election under subparagraph 13(21)(f)(vi) [13(21)“un- 
depreciated capital cost”H] of the Act in respect of property of a 
prescribed class acquired by a corporation for the purpose of gain- 
ing or producing income from a mine shall be made by filing with 
the Minister, not later than the day on or before which the corpora- 
tion is required to file a return of income pursuant to section 150 of 
the Act for its taxation year in which the exempt period in respect 
of the mine ended, one of the following documents in duplicate: 


(a) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made in respect of that 
class; and 


(b) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election in respect of that 
class by the person or persons legally entitled to administer the 
affairs of the corporation. 

Related Provisions: Reg. 1100(1)(w), (x). 


History: Subsec. 1100A(1) revoked by P.C. 1988-390, s, 6, March 3, 1988, Canada 
Gazette, Part Il, March 16, 1988, effective October 29, 1985. 


Subsec. 1100A(1) substituted by P.C. 1979-1487, s. 1, May 17, 1979, Canada Gazette, 
Part I, June 13, 1979. 


Subsec. 1100A(1) and that portion of subsec. 1100A(2) preceding para. (a) substituted 
by P.C. 1978-1315, subsecs. 7(1), (2), April 20, 1978, Canada Gazette, Part II, May 10, 
1978, effective on and after May 26, 1978. 


Definitions [Reg. 1100A]: “class” — Reg. 1101(6), 1102(1)-(3), (14), (14.1): “‘cor- 
poration” — ITA 248(1), Interpretation Act 35(1); “Minister”, “person”, “prescribed”, 
“property” — ITA 248(1); “taxation year” —ITA 249, Reg. 1104(1). 


DIVISION Il — SEPARATE CLASSES 


1101. (1) Businesses and properties — Where more than one 
property of a taxpayer is described in the same class in Schedule II 
and where 


(a) one of the properties was acquired for the purpose of gaining 
or producing income from a business, and 


(b) one of the properties was acquired for the purpose of gaining 
or producing income from another business or from the 
property, 

a separate class is hereby prescribed for the properties that 
(c) were acquired for the purpose of gaining or producing in- 
come from each business, and 
(d) would otherwise be included in the class. ~ 

Related Provisions: Reg. 1101(1a) — Insurance businesses. 


History: Paras. 1101(1)(c), (d) renumbered by P.C. 1980-2081, s. 1, July, 31, 1980, 
Canada Gazette, Part II, August 13, 1980. 


Selected Cases [Reg. 1101(1)]: Dupont Canada Inc. y. R., (20011 3 2 OPC315 
(FCA) (Sale of certain assets not sale of separate business). 
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Interpretation Bulletins: IT-206R: Separate businesses; IT-218R: Profit, capital 
gains and losses from the sale of real estate, including farmland and inherited land and 
conversion of real estate from capital property to inventory and vice versa. 


(la) [Life insurance business deemed corporate busi- 
ness] — For the purposes of subsection (1), 


(a) a life insurance business, and 
(b) an insurance business other than a life insurance business, 
shall each be regarded as a separate business. 


(lab) [Partnership property separate] — Where, at the end of 
1971, more than one property of a taxpayer who was a member of a 
partnership at that time is described in the same class in Schedule II 
and where 


(a) one of the properties can reasonably be regarded to. be the 
interest of the taxpayer in a depreciable property that is partner- 
ship property of the partnership, and 


(b) one of the properties is property other than property referred 
to in paragraph (a), 

a separate class is hereby prescribed for all properties each of which 
(c) is a property referred to in paragraph (a); and 
(d) would otherwise be included in the class. 


(lac) [Rental property over $50,000] — Subject to subsection 
(Sh), where more than one property of a taxpayer is described in the 
same class in Schedule II, and one or more of the properties is a 
rental property of the taxpayer the capital cost of which to the tax- 
payer was not less than $50,000!, a separate class is hereby pre- 
scribed for each such rental property of the taxpayer that would oth- 
erwise be included in the same class, other than a rental property 
that was acquired by the taxpayer before 1972 or that is 


(a) a building or an interest therein, or 


(b) a leasehold interest acquired by the taxpayer by reason of the 
fact that the taxpayer erected a building on leased land, 


erection of which building was commenced by. the taxpayer before 
1972 or pursuant to an agreement in writing entered into by, the tax- 
payer before 1972. 

Related Provisions: Reg. 1100(14)— Meaning of “rental property’; Reg. 
1101(1ad) — Exceptions;.Reg. 1101(1ae) — Rental property separate. 

History: All that portion of subsec. 1101(1ac) preceding para. (a) substituted by P.C. 
1982-599, subsec. 2(1), February 25, 1982, Canada Gazette, Part II, March 10, 1982. 


Interpretation Bulletins: IT-274R: Rental property — Capital cost of $50,000 or 
more; IT-304R2: Condominiums. 


(lad) [Rental property over $50,000 — exception] — Not- 
withstanding subsection (lac), a rental property acquired by a 
taxpayer 
(a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the Act) at the time the property was 
acquired, 
that would otherwise be rental property of the taxpayer of a separate 
class prescribed under subsection (lac), shall be deemed not to be 
property of a separate class prescribed under that subsection if, im- 
mediately before it was so acquired by the taxpayer, it was a rental 
property of the person from whom the property was so acquired of a 
prescribed class other than a separate class prescribed under that 
subsection. 
Related Provisions: Reg. 1100(2.21)(a); Reg. 1100(14) — Meaning of “rental pro- 
perty”; Reg. 1102(20) — Non-arm’s length exception. 


History: Paras. 1101(1ad)(a), (b) substituted for (a) to. (c) by P.C. 1989-2464, subsec. 
2(1), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in re- 


INot indexed for inflation — ed. 


Reg. 
S. 1101(2a)(a) 


spect of property acquired by a taxpayer after June 17, 1987 other than property ac- 
quired after that date and before 1990 pursuant to an agreement in writing entered into 
by the taxpayer before June 18, 1987. 


Para. 1101(lad)(a.1) added by P.C. 1984-3789, s. 6, November 29, 1984, Canada Ga- 
zette, Part II, December 12, 1984, applicable with respect to property acquired after 
November 12, 1981. 


Interpretation Bulletins: IT-274R: Rental properties — Capital cost of $50,000 or 
more. 


(lae) [Rental property separate] — Except in the case of a cor- 
poration or partnership described in subsection “1100(12), where 
more than one property of a taxpayer is described in the same class 
in Schedule II and where 


(a) one of the properties is a rental property other than a property 

of a separate class prescribed under subsection (lac), and 

(b) one of the properties is a property other than rental property, 
a separate class is hereby prescribed for properties that 

(c) are described in paragraph (a); and 

(d) would otherwise be included in the class. 
Related Provisions: Reg. 1100(14) — Meaning of “rental property”. 
Interpretation Bulletins: IT-195R4: Rental property — CCA, restrictions; IT- 
304R2: Condominiums. 


(laf) [Expensive automobiles] — A separate class is hereby 
prescribed for each property included in Class 10.1 in Schedule IL. 


History: Subsec. 1101(laf) added by P.C. 1991-2272, s. 2, November 21, 1991, Can- 
ada Gazette, Part Il, December 4, 1991, applicable to taxation years and fiscal periods 
commencing after June 17, 1987 that end after 1987. 


Subsecs. 1101(1b), (1c) revoked by P.C. 1979-2483, September 13, 1979, Canada ola 
zette, Part Il, September 26, 1979, effective in respect of 1978 et seq. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed) individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


__ Proposed Addition - _ - Reg, 1101(1ag) 


ense] — If more than 
ee described i in oe same class i in Sched 


a. separate class. is seal ie 
raxpayer that would othenwise ) in- < 


ihe property. For more = deals on the election in ee 134. 2), see aie commen- 
tary to that provision. 


(2) Fishing vessels — Where a property of a taxpayer that would 
otherwise be included in Class 7 in Schedule II is a property in re- 
spect of which a depreciation allowance could: have been taken 
under Order in Council 


(a) P.C. 2798 of April 10, 1942, 
(b) P.C.,7580 of August 26, 1942, as amended by P.C. 3297 of 
April 22, 1943, or 
(c) P.C..3979 of June 1, 1944, 
if those Orders in Council were applicable to the taxation year, a 


separate class is hereby prescribed for each property, including the 
furniture, fittings and equipment attached thereto. 


Related Provisions: Reg. 1100(1)(i). 


(2a) Canadian vessels — A separate class is hereby prescribed 
for each vessel of a taxpayer, including the furniture, fittings, radi- 
ocommunication equipment and other equipment attached thereto, 
that 


(a) was-constructed in Canada; 
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(b) is registered in Canada; and 
(c) had not been used for any purpose whatever before it was 
acquired by the taxpayer. 
Related Provisions: Reg. 1100(1)(v) — additional allowance; Reg. 1101(2c) — No 
application if structured financing facility in place; Reg. 4601(e)(iii) — Investment tax 
credit — qualified transportation equipment. 
History: Subsec. 1101(2a) substituted by P.C. 1994-139, subsecs. 3(1) and (2), Janu- 
ary 27, 1994, Canada Gazette, Part II, February 9, 1994, applicable to property ac- 
quired after July 13, 1990, 
Interpretation Bulletins: IT-267R2; CCA — vessels. 


Advance Tax Rulings: ATR-52: Accelerated rate of CCA for vessels. 


(2b) Offshore drilling vessels — A separate class is hereby pre- 
scribed for all vessels described in Class 7 in Schedule I, including 
the furniture, fittings, radiocommunication equipment and other 
equipment attached thereto, acquired by a taxpayer 


(a) after May 25, 1976 and designed principally for the purpose 
of 


(i) determining the existence, location, extent or quality of 
accumulations of petroleum or natural gas (other than min- 
eral resources); or 
(ii) drilling oil or gas wells; or 
(b) after May 22, 1979 and designed principally for the purpose 
of determining the existence, location, extent or quality of min- 
eral resources. 
Related Provisions: Reg. 1100(1)(va) — Additional allowance; Reg. 1101(2c) — 
No application if structured financing facility in place. 
History: Subsec. 1101(2b) substituted by P.C. 1979-1487, s. 52, May 17, 1979, Can- 
ada Gazette, Part II, June 13, 1979. 


Interpretation Bulletins: IT-267R2: CCA — Vessels; IT-317R: Radio and televi- 
sion equipment (archived). 


(2c) Vessels and a structured financing facility — Subsec- 
tions (2a) and (2b) do not apply to a vessel, nor to the furniture, 
fittings, radio communications equipment and other equipment at- 
tached to the vessel, if a structured financing facility relating to any 
such property has been agreed to by the Minister of Industry under 
the Department of Industry Act. 

Related Provisions: Reg. Sch. II:Cl. 41(b) — Exclusion from Class 41. 


History: Subsec. 1101(2c) added by P.C. 2005-2186, subsec. 2(1), November 22, 
2005, Canada Gazette, Part 11, December 14, 2005, deemed to have come into force on 
November 7, 2001. 


(3) Timber limits and cutting rights — For the purposes of this 
Part and Schedules IV and VI, each property of a taxpayer that is 
(a) a timber limit other than a timber resource property, or 

(b) a right to cut timber from a limit other than a right that is a 
timber resource property, 

is hereby prescribed to be a separate class of property. 

Related Provisions: Reg. 1100(1)(e) — Capital cost allowance. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment; IT-481: Tim- 
ber resource property and timber limits. 


(4) Industrial mineral mines — For the purposes of this Part 
and Schedule V, where a taxpayer has 


(a) more than one industrial mineral mine in respect of which he 
may claim an allowance under paragraph 1100(1)(g), 


(b) more than one right to remove industrial minerals from an 
industrial mineral mine in respect of which he may claim an al- 
lowance under that paragraph, or 
(c) both such a mine and a right, 
each such industrial mineral mine and each such right to remove 
industrial minerals from an industrial mineral mine is hereby pre- 
scribed to be a separate class of property. 
Related Provisions: Reg. 1104(3) — Meaning of “industrial mineral mine”. 


(4a) Class 28 — Single mine properties —If one or more 
properties of a taxpayer are described in Class 28 of Schedule IT and 
some or all of the properties were acquired for the purpose of gain- 
ing or producing income from one mine and not from any other 
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mine (which properties are referred to as “single mine properties” in 
this subsection), a separate class is get te for the single mine 
properties that 


(a) were acquired for the purpose: of pemniies or r producing in- 
come from that mine; 


(b) would otherwise be included in Class 28; and 


(c) are not included in a separate class by reason of subsection 
(4b). 
Related Provisions: Reg. 1100(1)(w), 1104(5), 1104(7); Reg. 1104(5), (6.1) — 
Income from a mine; Reg. 1104(7) — Interpretation. 


History: Subsec. 1101(4a) amended by P.C. 2011-44, s. 2, February 3, 2011, Canada 
Gazette, Part Il, February 16, 2011, applicable to taxation years that end after March 
18, 2007. 


(4b) Class 28 — Multiple mine properties — If more than one 
property of a taxpayer is described in Class 28 in Schedule II and 
some or all of the properties were acquired for the purpose of gain- 
ing or producing income from particular mines and not from any 
other mine (which properties are referred to as “multiple mine 
properties” in this subsection), a separate class is prescribed for the 
multiple mine properties. that 


(a) were acquired for the purpose of gaining or producing in- 
come from the particular mines; and 


(b) would otherwise be included in Class 28, 


Related Provisions: Reg. 1100(1)(x), 1104(5), 1104(7); Reg. 1104(5), (6.1) — 
Income from a mine; Reg. 1104(7) — Interpretation. 


History: Subsec. 1101(4b) amended by P.C. 2011-44, s. 2, February 3, 2011, Canada 
Gazette, Part Il, February 16, 2011, applicable to taxation years that end after March 
18, 2007. 


(4c) Class 41— Single mine properties — If one or more 
properties of a taxpayer are described in paragraph (a), (a,1) or (a.2) 
of Class 41 of Schedule II and some or all of the properties were 
acquired for the purpose of gaining or producing income from one 
mine and not from any other mine (which properties are referred to 
as “single mine properties” in this subsection), a separate class is 
prescribed for the single mine properties that 


(a) were acquired for the purpose of gaining or producing in- 
come from that mine; 


(b) would otherwise be included in Class 41; and 


(c) are not included in a separate class by reason of subsection 
(4d). 
Related Provisions: Reg. 1100(1)(y), 1104(5), 1104(7); Reg. 1104(5), (6.1) — 
Income from a mine; Reg. 1104(7) — Interpretation. 


History: Subsec. 1101(4c) amended by P.C. 2011-44, s. 2, February 3, 2011, Canada 
Gazette, Part Il, February 16, 2011, applicable to taxation years that end after March 
18, 2007. 


The opening words of subsec. 1101(4c) amended by P.C. 1998-49, s. 8, January 26, 
1998, Canada Gazette, Part Il, February 4, 1998, applicable after March 6, 1996. 


Subsec. 1101(4c) added by P.C. 1989-2464, subsec. 2(2), December 14, 1989, Canada 
Gazette, Part II, January 3, 1990, applicable in respect of property acquired after 1987. 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities. 


(4d) Class 41 — Multiple mine properties — If more than one 
property of a taxpayer is described in paragraph (a), (a.1) or (a.2) of 
Class 41 in Schedule II and some or all of the properties were ac- 
quired for the purpose of gaining or producing income from particu- 
lar mines and not from any other mine (which properties are re- 
ferred to as “multiple mine properties” in this subsection), a 
separate class is prescribed for the multiple mine properties that 


(a) were acquired for the purpose of gaining or producing in- 
come from the particular mines; and 
(b) would otherwise be included in Class 41. 


Related Provisions: Reg. 1100(1)(ya), 1104(5), 1104(7); Reg. 1104(5), (6. 1)— 
Income from a mine; Reg. 1104(7) — Interpretation. 
History: Subsec. 1101(4d) amended by P.C. 2011-44, s. 2, February 3, 2011, Canada 


Gazette, Part II, February 16, 2011, applicable to taxation years that end after March 
18, 2007. 
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The opening words of subsec. 1101(4d) amended by P.C. 1998-49, s. 8, January 26, 
1998, Canada Gazette, Part Il, February 4; 1998) applicable after March 6, 1996; 


Subsec. 1101(4d) added by P.C. 1989-2464, subsec. 2(2), December 14, 1989, Canada 
Gazette, Part II, January 3, 1990, applicable in respect of property acquired after 1987. 


Interpretation Bulletins: IT-476R: CCA — Equipment used i in petroleum and natu- 
ral gas activities. 


(4e) Class. 41.1 — Single, mine properties — If one or more 
properties of a taxpayer are described in paragraph (a) of Class 41.1 
of Schedule II and some or all of the properties were acquired for 
the purpose of gaining or producing income from one mine and not 
from any other mine (which properties are referred to as “single 
mine properties” in this subsection), a separate class is prescribed 
for the single mine properties. that 


(a) were acquired for the PUEDess of gaining or raesinta in- 
come from that mine; 


(b) would otherwise be included in Class 41.1, because of para- 
graph (a) of that class; and 


(c) are not included ina separate class by reason of subsection 
(4f). 

Related Provisions: Reg. 1100(1)(y:1) — Additional allowance. 

History: Subsec. 1101(4e) added by P.C. 2011-44, s. 2, February 3, 2011, Canada 


Gazette, Part Il; February 16, 2011, applicable to taxation years that end after March 
18, 2007. 


(4f) Class 41.1 — Multiple mine properties — If more than 
one property of a taxpayer is described in paragraph (a) of Class 
41.1 in Schedule Il‘and some or all of the properties were acquired 
for the purpose of gaining or producing income from particular 
mines. and not from any other mine (which properties are referred to 
as “multiple mine properties” in this subsection), a separate class is 
prescribed for the. multiple mine properties that 

(a) were acquired for the purpose of gaining or producing in- 

come from the particular mines; and 

(b) would otherwise be included in Class 41.1 because of para- 

graph (a) of that class. 


Related Provisions: Reg. 1100(1)(ya.1) — Additional allowance. 


History: Subsec, 1101(4f) added by P.C. 2011-44, s. 2, February 3, 2011, Canada 
Gazette, Part II, February 16, 2011, applicable to’ taxation Bera that end: after March 
18, 2007. 


(5) Lease option agreements — Where, by virtue of an agree- 
ment, contract or arrangement’entered into on or after May 31, 
1954, a taxpayer is deemed by section 18 of: the Income Tax Act, as 
enacted by the ‘Statutes of Canada; 1958, Chapter 32, subsection 
8(1), to have-acquired a property, a separate class is hereby pre- 
scribed for each such. property and if the taxpayer subsequently ac- 
tually acquires the property it shall be included in the same class. 


(Sa) Telecommunication spacecraft — For the purposes of 
this Part, each property of a taxpayer that is an unmanned telecom- 
munication spacecraft described in paragraph (f.2) of Class 10 or in 
Class 30 in Schedule II is hereby prescribed to be a separate class of 
property. 

History: Subsec. 1101(5a) substituted by P.C. 1989-2464, subsec. 2(3), December 14, 


1989, Canada Gazette, Part II, January 3, 1990, applicable i in respect of property ac- 
quired after 1987. 


(5b) Multiple-unit residential buildings — For the purposes of 
this Part, when any property of a taxpayer is a property of Class 31 
or 32 in Schedule II and the capital cost of that property to the tax- 
payer was not less than $50,000, a separate class is hereby pre- 
scribed for each such property of the taxpayer that would otherwise 
be included in the same class. 

Interpretation Bulletins: IT-274R: Rental properties — Capital cost of $50,000 or 
more; IT-367R3: Capital’ cost meaty cheeten lien Lo tos unit residential . buildings 
(archived). 


(5b.1) Eligible non-residential building — For the purposes of 
this Part, a separate class is prescribed for each eligible non-resi- 
dential building of a taxpayer in respect of which the taxpayer has 
(by letter attached to the return of income of the taxpayer filed with 
the Minister in accordance with section 150 of the Act for the taxa- 


Reg. 
S. 1101(5d.1) 


tion year in which the building is acquired) elected that this subsec- 
tion apply. 

Related Provisions: Reg. 1100(1)(a.1), (a.2) — Additional allowances for property 
in separate class; Reg. 1102(23), (24) —.Additions and alterations to buildings; Reg. 
1102(25),— Building under| construction on March 19, 2007; Reg. 1104(2) eligible 
non-residential building’? — Definition. 


History: Subsec..1101(5b.1) added by P.C. 2009-581, subsec. 2(1), April 23; 2009; 
Canada Gazette, Part II, May 13, 2009, applicable to property acquired after March 18, 
2007. If a taxpayer files in writing an election referred to in subsec. 1101(5b.1), the 
election is deemed to have been filed in the manner and by the time required if the 
election is received by the Minister of National Revenue no later than August 11, 2009. 


(Se) Leasing properties — For the purposes of this Part, except 
in the case of a corporation or partnership described in subsection 
1100(16), where more than one property of a taxpayer is described 
in the same class in Schedule II and where 


(a) one of the properties is a leasing property, and 
(b) one of the properties is a property other than a leasing 
property, 
a separate class is hereby prescribed for properties that 
(c) are, described. in paragraph (a); and 
(d) would otherwise be included in the class. 
Related Provisions: Reg. 1100(17), (18) — Meaning of “leasing property”. 
Interpretation Bulletins: IT-443: Leasing property — CCA restrictions. 


(Sd) Railway cars — Where more than one property of a taxpayer 
is a railway car included in Class 35 in Schedule II that was rented, 
leased: or used by the taxpayer in Canada in the taxation year, other 
than a railway car owned by a corporation, or a partnership any 
member of which is a corporation, that 


(a) was at any time in that taxation year a common carrier that 
owned or operated a railway, or 


(b) rented or leased the: railway cars-at any time in that taxation 
year, by one or more transactions between persons not dealing at 
arm’s length, to an associated corporation that was, at that time, 
a common carrier that owned or operated. a railway, 


a separate class is prescribed 


(c) for all such properties acquired by the taxpayer before Febru- 
ary 3, 1990 (other than such properties acquired for rent or lease 
to another person), 


(d) for all such properties acquired by the taxpayer after Febru- 
ary 2, 1990 (other than such properties Sabet for rent or lease 
to another person), 


(e) for all such properties acquired by the taxpayer before April 
27, 1989 for rent or lease to another person, and 


(f) for all such ‘properties acquired by the taxpayer after April 
26, 1989 for rent or lease ‘to another person. 


Related Provisions: Reg. 1100(1)(2), (z.1a); Reg. 1103(2i) — Election to include 
Class 7(h) property in Class 35. 


History: Subsec. 1101(5d) substituted by PC. 1991-465, subsec. 2(1), March 14, 
1991, Canada Gazette, Part 11, Match 27, 1991, applicable after April 26, 1989 except 
that in respect of: property of a taxpayer 


(a) acquired by the taxpayer after:April 26, 1989 and before February 3, 1990; 


(b) acquired by the taxpayer after February 2, 1990 pursuant to an agreement in 
writing entered into by the taxpayer before February 3, 1990, or 


(c) under. construction by: or,on behalf of the taxpayer before February 3, 1990, 


the subsec. shall’be read without reference to para. (d) thereof and to the words “before 
February 3, 1990” in para. (c) thereof. 


(5d.1) [Railway property] — A separate class’ is hereby’ pre- 
scribed for all property included in Class 35 in Schedule II acquired 
ata time after December 6, 1991 and before February 28, 2000 by a 
taxpayer that was at that time a common carrier that owned and 
operated a railway. 

Related Provisions: Reg. 1100(1)(z.1b) — Additional allowance. 

History: Subsec. 1101(5d.1) amended by P.C. 2005-2186, subsec. 2(2), November 22, 


2005, Canada Gazette, Part II, December 14, 2005, applicable to property acquired 
after February 27, 2000. 
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Subsec. 1101(5d.1) added by P.C. 1994-139, subsec. 3(3), January 27, 1994, Canada 
Gazette, Part II, February 9, 1994, applicable to property acquired after December 6, 
1991. 


(5d.2) [Railway property] —A separate class is hereby pre- 
scribed for all property included in Class 35 in Schedule II acquired 
at a time after February 27, 2000 by a taxpayer that was at that time 
a common carrier that owned and operated a railway. 


Related Provisions: Reg. 1100(1)(z.1c) — Additional 6% CCA for property in this 
class; Reg. 1103(2i) — Election to include Class 7(h) property in Class 35. 


History: Subsec. 1101(5d.2) added by P.C. 2005-2186, subsec. 2(2), November 22, 
2005, Canada Gazette, Part Il, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


(5e) Railway track and related property — A separate class is 
hereby prescribed for all property included in Class 1 in Schedule II 
acquired by a taxpayer after March 31, 1977 and before 1988 that is 


(a) railway track and grading, including components such as 
rails, ballast, ties and other track material; 


(b) railway traffic control or signalling equipment, including 
switching, block signalling, interlocking, crossing protection, 
detection, speed control or retarding equipment, but not includ- 
ing property that is principally electronic equipment or systems 
software therefor; or 


(c) a bridge, culvert, subway or tunnel that is ancillary to railway 
track and grading. 


Related Provisions: Reg. 1100(1)(za), (za.1) — Additional allowance. 


(5e.1) [Railway property] — A separate class is hereby pre- 
scribed for all property included in Class 1 in Schedule II acquired 
at a time after December 6, 1991 by a taxpayer that was at that time 
a common carrier that owned and operated a railway, where the 
property is 


(a) railway track and grading, including components such as 
rails, ballast, ties and other track material; 


(b) railway traffic control or signalling equipment, including 
switching, block signalling, interlocking, crossing protection, 
detection, speed control or retarding equipment, but not includ- 
ing property that is principally electronic equipment or systems 
software therefor; or 


(c) a bridge, culvert, subway or tunnel that is ancillary to railway 
track and grading. 


Related Provisions: Reg. 1100(1)(za.1), — Additional allowance. 


History: Subsec. 1101(5e.1) added by P.C. 1994-139, subsec. 3(5), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired after De- 
cember 6, 1991. 


(5e.2) [Trestles] — A separate class is hereby prescribed for all 
trestles included in Class 3 in Schedule II acquired at a time after 
December 6, 1991 by a taxpayer that was at that time a common 
carrier that owned and operated a railway, where the trestles are 
ancillary to railway track and grading. 


Related Provisions: Reg. 1100(1)(za.2) — Additional allowance. 


History: Subsec. 1101(Se.2) added by P.C. 1994-139, subsec. 3(5), January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable to property acquired after De- 
cember 6, 1991. 


(5f) [Trestles] — A separate class is hereby prescribed for all tres- 
tles included in Class 3 in Schedule II acquired by a taxpayer after 
March 31, 1977 and before 1988 that are ancillary to railway track 
and grading. 

Related Provisions: Reg. 1100(1)(zb). 

History: All that portion of subsec. 1101(5e) preceding para. (a) and subsec. 1101(5f) 


substituted by P.C. 1984-2044, subsecs. 2(1), (2), June 14, 1984, Canada Gazette, Part 
Il, June 27, 1984. 


All that portion of subsec. 1101(5e) preceding para. (a) and subsec: (5f) substituted by 
P.C. 1981-733, s. 1, March 19, 1981, Canada Gazette, Part II, April 8, 1981, effective 
April 1, 1980. 


Subsecs. 1101(Se), (Sf) added by P.C. 1978-344, s. 2, February 9, 1978, Canada Ga- 
zette, Part Il, February 22, 1978, effective after March 31, 1977. 
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(5g) Deemed depreciable property — A separate class is 
hereby prescribed for each property of a taxpayer described in Class 
36 in Schedule II. 


(5h) Leasehold interest in real properties — For the purposes 
of this Part, where more than one property of a taxpayer is de- 
scribed in the same class in Schedule II and where 


(a) one of the properties is a leasehold interest in real propert 
described in subsection 1100(13), and 


(b) one of the properties is a property other than a leasehold in- 
terest in real property described in subsection 1100(13), 


a separate class is hereby prescribed for properties that 
(c) are described in paragraph (a); and 
(d) would otherwise be included in the class. 


History: Subsecs. 1101(5g), (Sh) added by P.C. 1982-599, subsec. 2(2), February 25, 
1982, Canada Gazette, Part II, March 10, 1982, subsec. 1101(5g) applicable in respect 
of property acquired after December 11, 1979. 


(5i) Pipelines — A separate class is hereby prescribed for each 
property of a taxpayer described in Class 2 in Schedule II that is 


(a) a pipeline the construction of which was commenced after 
1984 and completed after September 1, 1985 and the capital cost 
of which to the taxpayer is not less than $10,000,000, 


(b) a pipeline that has been extended or converted where the ex- 
tension or conversion was completed after September 1, 1985 
and the capital cost to the taxpayer of the extension or the cost to 
him of the conversion, as the case may be, is not less than 
$10,000,000, or 


(c) a pipeline that has been extended and converted as part of a 
single program of extension and conversion of the pipeline 
where the program was completed after September 1, 1985 and 
the aggregate of the capital cost to the taxpayer of the extension 
and the cost to him of the conversion is not less than 
$10,000,000, 


and in respect of which the taxpayer has, by letter attached to the 
return of his income filed with the Minister in accordance with sec- 
tion 150 of the Act for the taxation year in which the construction, 
extension, conversion or program, as the case may be, was com- 
pleted, elected that this subsection apply. 

Related Provisions: Reg. 1101(5j) — Effect of election. 


(5j) [Election effective forever] — An election under subsec- 
tion (5i), (S51) or (50) shall be effective from the first day of the 
taxation year in respect of which the election is made and shall con- 
tinue to be effective for all subsequent taxation years. 

History: Subsec. 1101(5j) amended by P.C. 1991-465, subsec. 2(2), March 14, 1991, 


Canada Gazette, Part Il, March 27, 1991, applicable in respect of taxation years ending 
after April 26, 1989. 


Subsec. 1101(5j) substituted by P.C. 1989-2464, subsec. 2(4), December 14, 1989, 
Canada Gazette, Part Il, January 3, 1990, applicable in respect of property acquired 
after 1987. 


Subsecs. 1101(5i), (Sj) added by P.C. 1986-193, January 23, 1986, Canada Gazette, 
Part II, February 5, 1986. 


(5k) Certified productions — A separate class is hereby pre- 
scribed for all property of a taxpayer included in Class 10 in Sched- 
ule Il by reason of paragraph (w) thereof. 

Related Provisions: Reg. 1100(1)(). 

History: Subsec. 1101(5k) added by P.C. 1988-2795, s. 2, December 22, 1988, Can- 


ada Gazette, Part II, January 18, 1989, applicable in respect of property acquired after 
1987. 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived). 


(5k.1) Canadian film or video production — A separate class 
is hereby prescribed for all property of a corporation included in 
Class 10 in Schedule II because of paragraph (x) of that Class that 
is property 
(a) in respect of which the corporation is deemed under subsec- 
tion 125.4(3) of the Act to have paid an amount on account of its 
tax payable under Part I of the Act for a taxation year; or 
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(b) acquired by the corporation from another corporation where 


(i) the other corporation is deemed under subsection 125.4(3) 
of the Act to have paid an amount on account of its tax paya- 
ble under Part I of the Act for a taxation year in respect of the 
property, and 

(ii) the corporations were related to each other throughout the 
period that began when the other corporation first incurred a 
qualified labour expenditure (as defined’ in subsection 
125.4(1) of the Act) in respect of the property and ended 
when the other corporation disposed.of the property to the 
corporation. 

Related Provisions: Reg. 1100(1)(m) — Additional allowance. 


History: Subsec. 1101(5k.1) added by P.C. 2005-698, s. 2, May 3, 2005, Canada Ga- 
zette, Part Il, May 18, 2005, applicable to 1995 et seq. 


(SI) Class 38 property and outdoor advertising signs — A 
separate class is hereby prescribed for each property of a taxpayer 
described in Class 38 in Schedule II or in paragraph (1) of Class 8 in 
Schedule II in respect of which the taxpayer has, by letter attached 
to the return of income of the taxpayer filed with the Minister in 
accordance with section 150 of the Act for the taxation year in 
which the property was acquired, elected that this subsection apply. 
Related Provisions: Reg. 1101(5j) — Effect of election. 

History: Subsec. 1101(51) added by P.C. 1989-2464, subsec. 2(5), December 14, 1989, 
Canada Gazette, Part II, January 3, 1990, applicable in respect of property acquired 


after 1987, except that any election under the subsec. made before July 3, 1990 shall be 
deemed to be a valid election. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment. 


(5m) Specified energy property — Where, for any taxation 
year, a property of a taxpayer or partnership is a specified energy 
property, a separate class is prescribed in respect of that property 
for that and subsequent taxation years. ; 
Related Provisions: Reg. 1100(25) — Meaning of “specified energy property”. 
History: Subsec. 1101(Sm) added by P.C. 1990-753, April 26, 1990, Canada Gazette, 


Part II, May 9, 1990, applicable in respect of taxation. years ending after February 9, 
1988. 


(5n) [Specified leasing property] — Notwithstanding subsec- 
tion (5c), where at the end of any taxation year a property of a tax- 
payer is specified leasing property, a separate class is prescribed in 
respect of that property (including any additions or, alterations to 
that property included in the same class in Schedule II) for that year 
and all subsequent taxation years. 


Related Provisions: Reg. 1100(1.1), (1.11) — Specified leasing property. 


(50) [Exempt leasing properties] — A separate class is. pre- 
scribed for one or more properties of a class in Schedule II that are 
exempt properties, as defined in paragraph 1100(1.13)(a), of a tax- 
payer referred to in.subsection 1100(16) in respect of which the tax- 
payer has, by letter’attached to the return of income of the taxpayer 
filed with the Minister in accordance with section 150 of the Act for 
the taxation year in which the property or properties were acquired, 
elected that this subsection apply. 

Related Provisions: Reg. 1101(5j).— Effect of election. 


History: Subsecs. 1101(5n), \(50) added by P.C. 1991-465, ‘subsec. 2(3), (5n) applica- 
ble in respect of taxation years ending after April 26, 1989; and (50) in respect of 
property acquired after that date, and.any election made under that subsec. before Sep- 
tember 24, 1991 shall be deemed to be a valid election. 


(5p) Rapidly depreciating electronic equipment. [op- 
tional] — Subject to subsection (5q), a separate class is prescribed 
for one or more properties of a taxpayer acquired in a taxation year 
and included in the year in Class 8 in Schedule II, where each of the 
properties has a capital cost to the taxpayer of at least $1,000 and is 


(a) computer software; 

(b) a photocopier; or 

(c) office equipment that is electronic communications equip- 
ment, such as a facsimile transmission device or telephone 
equipment. 


Related Provisions: Reg. 1101(5q) — Election required for Reg. 1101(5p) to apply; 
Reg. 1103(2g) — Property transferred back to pool if still owned after 5 years. 


Reg. 
S. 1101(5u) 


History: Subsec. 1101(Sp) amended by P.C. 2005-2286, s. 2, December 6, 2005, Can- 
ada Gazette, Part Il, December 28, 2005, applicable to property acquired after 2004. 


Subsec. 1101(Sp) added by P.C. 1994-231, s. 2, February 10; 1994; Canada Gazette, 
Part II, February 23, 1994, applicable to property acquired after April 26, 1993. 


(Sq) [Election required] — Each of subsections (Sp) and (5s) ap- 
ply to a property or properties of a taxpayer only if the taxpayer has 
(by letter attached to the taxpayer’s return of income filed with the 
Minister in accordance with section 150 of the Act for the taxation 
year in which the property or properties were acquired) elected that 
the subsection apply to the property or properties, as the case may 
be. 


Related Provisions: Reg. 1101(5t)— Similar election permitted for combustion 
turbines. 


History: Subsec; 1101(5q) amended by, by, P.C. 2005-2186, subsec. 2(3), November 
22, 2005, Canada Gazette, Part Il, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


Subsec. 1101(Sq) added by P.C. 1994-231, s. 2, February 10, 1994, Canada Gazette, 
Part II, February 23, 1994, applicable to property acquired after April 26, 1993; an 
election referred to in subsec. 1101(5q) shall be deemed to have been made in accor- 
dance with if it is made by notifying the Minister of National Revenue in writing before 
the end of August 1994. 


(Sr) Computer tax shelter property — For the purpose of this 
Part, where 


(a) more than one property of a taxpayer is described in the same 
class in Schedule IJ, 


(b) one of the properties is a computer tax shelter property, and 
(c) one of the properties is not a computer tax shelter property, 


for properties that are described in paragraph (b) and that would 
otherwise be included in the class, a separate class is prescribed. 


Related Provisions: Reg. 1100(20.1)—Limitation on CCA claim; Reg: 
1100(20,2) — Definition of “computer tax shelter property”. 


History: The title to subsec. 1101(5r) and paras. 1101(5r)(b) and (c) amended by P.C. 
2009-581, subsecs. 2(2) and (3), April 23, 2009, Canada Gazette; Part II, May 13, 
2009, applicable to property acquired after March 18, 2007. 


Subsec. 1101(5r) added by P.C. 2000-1000, s..3, June 21, 2000, Canada Gazette, Part 
Il, July 5,.2000, applicable generally to fiscal periods and taxation years of a taxpayer 
or partnership that end after August 5, 1997, but see the full application reproduced in 
the History to new subsecs, 1100(20.1) and (20.2). 


(5s) Manufacturing or processing property [optional] — 
Subject to subsection (5q), a separate class is prescribed for one or 
more properties of a taxpayer 


(a) that were acquired in a taxation year and included in the year 
in Class 43 in Schedule I because of paragraph (a) of that Class; 
and 


(b) that had a capital cost to the taxpayer of at least $1,000. 


Related Provisions: Reg: 1101(5q) — Election required for Reg. 1101(5s) to apply; 
Reg. 1103(2g) — Property transferred back to pool if still owned after 5 years. 
History: Subsec. 1101(5s) added by P.C. 2005-2186, subsec. 2(4), November 22, 
2005, Canada Gazette, Part II, December 14, 2005, applicable to property acquired 
after February 27, 2000, except that it [also] applies in respect of property 


(a) acquired by a taxpayer after February 27, 2000 and in a taxation year ending on 
or before December 14, 2005; and 


(b) in respect of which the taxpayer has elected, in a letter filed with the Minister 
of National Revenue, before the end of June 2006. 


(5t) [Repealed] 
History: Subsec. 1101(S5t) repealed by P.C. 2006-439, subsec. 2(1), June 1, 2006, Can- 
ada Gazette, Part II, June 14, 2006, applicable to property acquired after 2005. 


Subsec. 1101(5t) added by P.C. 2005-2186, subsec. 2(4), November 22, 2005, Canada 
Gazette, Part II, December 14, 2005, applicable to property acquired after February 27, 
2000,. except that it [also] applies in respect of property 
(a) acquired by a taxpayer after February 27, 2000 and in a taxation year ending on 
or before December 14, 2005; and 


(b) in respect of which the taxpayer has elected, in a letter filed with the Minister 
of National Revenue, before the end of June 2006. 


(Su) Equipment related to transmission pipelines — A sep- 
arate class is prescribed for one or more properties of a taxpayer 
that is property included in Class 7 in Schedule II because of para- 
graph (j) or (k) of that Class if the taxpayer has (by letter attached to 
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Reg. 
S.,1101(5u) 


the taxpayer’s. return of income filed with the Minister in accor- 
dance with section 150 of the Act forthe taxation year in which the 
property or properties were acquired). elected that this subsection 
apply to the property or properties. 

History: Subsec. 1101(5u) amended by, P.C, 2009-660,.s. 2, April 30, 2009, Canada 
Gazette, Part I], May 13, 2009, applicable in respect of property acquired after Febru- 
ary 25, 2008. 

Subsec. 1101(5u) added by P:C.;2006-439, subsec. 22), June ja 2006, 1 Gazette, 
Part II, June 14, 2006, deemed in force on February 23, 2005. 


Interpretation Bulletins: IT-476R; CCA — Equipment used in petroleum and natu- 
ral gas activities. 


(5v) Transmission pipelines — A separate class is prescribed 
for one or more properties of a taxpayer that is property included in 
Class 49 in Schedule II if the taxpayer has (by letter attached to the 
taxpayer’s return of income filed with the Minister in accordance 
with section 150 of the Act for the taxation year in which the pro- 
perty or properties were acquired) elected that this subsection apply 
to the property or properties. 

History: Subsec. 1101(5v) added by P.C. 2006-439, subsec..2(2), June 1, 2006, Can- 
ada Gazette, Part I, June 14, 2006, deemed in force on February 23, 2005. 


Interpretation Bulletins: IT-476R:;,\CCA — Equipment used in petroleum and natu- 
ral gas activities. 


(6) Reference — A reference in this Part to a class in Schedule I 
includes a reference to the corresponding separate classes pre- 
scribed by, this section. 

Interpretation Bulletins: IT-474R2: Amalgamations of Canadian corporations. 


Definitions [Reg. 1101]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1), 
Reg. 1102(20); “business” — Reg. 1101(1a); “Canada” — ITA 255, Interpretation Act 
35(1); “class” — Reg. 1101(6), 1102(1)-(3), (14), (14.1); “computer software” — Reg. 
1104(2); “computer software tax: shelter property” — Reg. 1100(20.2); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “depreciable property” — ITA‘ 13(21), 
248(1); “disposed” — ITA 248(1)‘disposition”; “dividend” —ITA 248(1); “eligible 
non-residential building”, “general-purpose -electronic data processing equipment’? — 
Reg. 1104(2); “income from a mine” — Reg. 1104(5), (6.1)(a);. “industrial mineral 
mine” — Reg. 1104(3); “leasing property” — Reg. 1100(17-20); “life insurance busi- 


ness” — ITA 248(1); “mine” — Reg. 1104(7); “mineral” — Reg. 1104(3); “mineral re- 
source”, “Minister”, ‘office’ —ITA 248(1); “person” —ITA 248(1); “pipeline” — 
Reg. 1104(2); “prescribed”, “property” —ITA 248(1); “related” — ITA 251(2)-(6); 


“rental property” — Reg. 1100(14); “specified energy property” — Reg. 1100(25), 


(27)-(29); “specified leasing property” — Reg. 1100(1.11); “systems software” — 
Reg. 1104(2); “tax shelter” — ITA 237.1(1), 248(1); “taxation year” — ITA 249, Reg. 
1104(1); “taxpayer” — ITA 248(1); “timber resource property” — ITA 13(21), 248(1); 


“writing” — Interpretation Act 35(1). 


DIVISION Ill — PROPERTY RULES 


1102. (1) Property not included — The classes of property de- 
scribed in this Part and in Schedule II shall be deemed not to: in- 
clude property 


(a) [otherwise deductible] — the cost of which would be de- 

ductible in computing the taxpayer’s income if the Act were 

read without reference to sections 66 to 66.4 of the Act; 
History: Para. 1102(1)(a) amended by P.C. 1999-629, subsec..2(1), April 15, 1999, 


Canada Gazette, Part Il, April 28, 1999, applicable to taxation years that end after 
December 5, 1996. 


1.T. Technical News: IT-476R: CCA — Equipment used in petroleum and natural 

gas activities. 
(a.1) [CRCE] — the cost of which is included in the taxpayer’s 
Canadian renewable and conservation expense (within the 
meaning assigned by section 1219); 

History: Para. 1102(1)(a.1) added by P.C.-2000-1331, subsec. 1(1), August 23, 2000, 


Canada Gazette, Part Il, September 13, 2000, applicable to expenses incurred after 
December 5, 1996. 


(b) [inventory] — that is described in the taxpayer’s inventory; 
(c) [no income purpose] — that was not acquired by the tax- 
payer for the purpose of gaining or producing income; 


Selected Cases: Hickman Motors Ltd. v. R., [1995] 2 C:T.C: 320 (FCA) (Deprecia- 
ble property in subsidiary not necessarily depreciable in hands of parent upon winding- 
up). 
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1.T. Technical News: 3 (loss utilization within a corporate group; use of a partner’s 


| assets by a partnership. 


(d) [R&D expense] — that was acquired. by an expenditure in 
_ Tespect of which the taxpayer is allowed a deduction in comput- 
ing income under section 37 of the Act; 


Related Provisions: Reg. 5202‘cost of capital’’(a), 5204*‘cost of caus — Man- 
ufacturing and processing. credit. 


Interpretation Bulletins: IT-151RS: eiejiitie research and experimental develop- 
ment expenditures, See also list at end of Reg. 1102(1). 


(e) [non-Canadian art] — that was acquired by the taxpayer 
after November 12, 1981, other than property acquired from a 
person with whom the taxpayer was not dealing at arm’s length 
(otherwise than by virtue of a right referred to in paragraph 
251(5)(b) of the Act) at the time the property was acquired if the 
property was acquired in the circumstances where subsection 
(14) applies, and is 


(i) a print, etching, drawing, painting, sculpture, or other sim- 
. ilar work of art, the cost of which to the taxpayer was not less 
than $200, 


(ii) a hand-woven tapestry or carpet or a handmade appliqué, 
the cost of which to the taxpayer was not less than $215 per 
square metre, 


(iii) an engraving, etching, lithograph, woodcut, map or 
chart, made before 1900, or 


(iv) antique furniture, or any other antique object, produced 
more than 100 years before the date it was acquired, the cost 
of which to the taxpayer was not less.than $1,000, 


other than any property described in subparagraph (i) or (11) 
where the individual who created the property was a Canadian 
(within the meaning assigned by paragraph 1104(10)(a)) at the 
time the property was created; 


History: Para. 1102(1)(e) added by P.C. 1983-1083, s. 2, April 14, 1983, Canada Ga- 
zette, Part II, April 27, 1983, applicable in respect of property (other than property 
described in Class 31 of Schedule II or paragraph (n) of Class 12 of that schedule) 
acquired or disposed of after November 12, 1981, property described in the said Class 
31 acquired or disposed of after 1981 and property described in paragraph (n) of the 
said Class 12 acquired or disposed of after 1982. 


Para. 1102(1)(e) revoked by P.C. 1978-1315, s. 8, April 20, 1978, Canada Gazette, 
Part II, May 10, 1978. 


(f) [yacht, camp, lodge, golf course facility] — that is pro- 
perty referred to in paragraph 18(1)(1) of the Act acquired after 
December 31, 1974, an outlay or expense for the use or mainte- 
nance of which is not deductible by virtue of that paragraph; 


Related Provisions; Reg. 1102(17) — Grandfathering to November 13, 1974. 


(g) [pre-1972 farming/fishing property] — in respect of 
which an allowance is claimed and permitted under Part XVII; 


(h) [pre-1966 automobile] — that is a passenger automobile 
acquired after June 13, 1963 and before January 1, 1966, the 
cost to the taxpayer of which, minus the initial transportation 
charges and retail sales tax in respect thereof, exceeded $5,000, 
unless the automobile was acquired by a person before June 14, 
1963 and has by one or more transactions between persons not 
dealing at arm’s length become vested in the taxpayer; 


Related Provisions: Reg. 1102(11)-(13) — Interpretation. 


(i) [pre-1963 property] — that was deemed by section 18 of 
the Income Tax Act, as enacted by the Statutes of Canada, 1958, 
Chapter 32, subsection 8(1), to have been acquired by the tax- 
payer and that did not vest in the taxpayer before the 1963 taxa- 
tion year; 


(j) [life insurer] — of a life insurer, that is property used by it 
in, or held by it in the course of, carrying on an insurance busi- 
ness outside Canada; or 


History: Para. 1102(1)(j) substituted by P.C. 1979-2483, s. 2, ef UE.. 13, 1979, 
Canada Gazette, Part II, September 26, 1979, applicable to 1978 et seg. 


(k) [linefill] — that is linefill in a pipeline. 
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History: Para. 1102(1)(k) added by. P.C. 1994-139, subsec. 4(1), January 27, 1994, 
Canada Gazette, Part II, February, 9, 1994, applicable to property acquired after De- 
cember 23, 1991, other than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 
ber 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


Interpretation Bulletins [Reg. 1102(1)(k)]: IT-482R: Pipelines. 


Interpretation Bulletins [Reg. 1102(1)]: IT-128R: CCA — Depreciable. property; 
IT-148R3: Recreational properties and club dues; IT-218R: Profit, capital gains and 
losses from the sale of real estate, including farmland and inherited land and conver- 
sion of real estate from capital property to inventory and vice versa; IT-220R2: 
CCA — Proceeds of disposition of depreciable property; IT-350R: Investigation of 
site, 


(1a) Partnership property — Where the taxpayer is a member of 
a partnership, the| classes of property described in this Part and in 
Schedule II shall be deemed not to include any property that is an 
interest of the, taxpayer in depreciable property that is partnership 
property of the partnership. 


(2) Land — The classes of property described in Schedule II shall 
be deemed not to include the land upon which a property described 
therein was constructed or is situated, 


(3) Non-residents — Where the taxpayer is a non-resident per- 
son, the classes of property described in this Part and in Schedule II 
shall, except for the purpose of determining the foreign accrual pro- 
perty income of the taxpayer for the purposes of subdivision i of 
Division B of Part I of the Act, be deemed not to include property 
that is situated outside Canada. 


(4) Improvements or alterations to leased properties — 
Subject to subsection (5), “capital cost” for the purposes of para- 
graph 1100(1)(b) includes any amount expended by a taxpayer for 
or in respect of an improvement or alteration to a leased property. 
Selected Cases [Reg. 1102(4)]: Hickman Motors Ltd. v. R.; [1998]. 1-C.T.C. 213 
(SCC) (Property retains depreciable character in hands of transferee on winding-up, if 
not used for other purposes). 


(5) Buildings on leased properties — Where the taxpayer has 
a leasehold interest in a property; a reference in Schedule II to a 
property that is a building or other structure shall include a refer- 
ence to that leasehold interest to the extent that that interest 


(a) was acquired by reason of the fact that the taxpayer 
(i) erected a building or structure on leased land, 
(ii) made an addition to a leased building or structure, or 


(iii) made alterations to a leased building or structure that 
substantially changed the nature of the property; or 


(b) was acquired after 1975 or, in the case of any property of 
Class 31 or 32, after November 18, 1974, from a former lessee 
who had acquired it by reason of the fact that he or a lessee 
before him 


(i) erected a building or structure on leased land, 
(ii) made an addition to a leased building or structure, or 


(iii) made alterations to a leased building or structure that 
substantially changed the nature of the property. 
Related Provisions: Reg. 1102(4) — Improvements or alterations to leased _pro- 
perty; Reg. 1102(5:1) — References to “building”. 
Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures; IT-195R4: 
Rental property — CCA restrictions; IT-324: CCA — Emphyteutic lease (archived); 
IT-367R3: Capital cost allowance — multiple-unit residential buildings (archived); IT- 
464R: Leasehold interests. 


(5.1) [Buildings on leased properties] — Where a taxpayer 
has acquired a property that would, if the property had been ac- 
quired by a person with whom the taxpayer was not dealing at 
arm’s length at the time the property was acquired by the taxpayer, 
be described in paragraph (5)(a) or (b) in respect of that person, a 
reference in Schedule If to a property that is a building or other 
structure shall, in respect of the taxpayer, include a reference to that 


property: 


Reg. 
S. 1102(8) 


History: Subsec. 1102(5.1) added by P.C. 1994-139, subsec, 4(2), January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable to. property acquired after De- 
cember 23, 1991, other than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 
ber 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


(6) Leasehoid interests acquired before 1949 — For the pur- 
poses of paragraphs 2(a) and (b) of Schedule III, where an item of 
capital cost has been incurred before the commencement of the tax- 
payer's 1949 taxation year, there shall be added to the capital cost 
of each item the amount that has been allowed in respect thereof as 
depreciation under the Income War Tax Act and has been deducted 
from the original cost to arrive at the capital cost of the item. 


(7) River improvements — For the purposes of paragraph 
1100(1)(f), capital cost includes an amount expended on river im- 
provements by the taxpayer for the purpose of facilitating the re- 
moval of timber from a timber limit. 


(8) Electrical plant used for mining — Where the generating 
or distributing equipment and plant (including structures) of a pro- 
ducer or distributor of electrical energy were acquired for the pur- 
pose of providing power to a consumer for use by the consumer in 
the operation in Canada of a mine, ore mill, smelter, metal refinery 
or any combination thereof and at least 80 percent of the pro- 
ducer’s or distributor’s output of electrical, energy 


(a) for his 1948 and 1949 taxation years, or 
(b) for his first two taxation years in which he sold power, 


whichever period is later, was sold to the consumer for that pur- 
pose, the property shall be included in 


(c) Class 10 in Schedule II if it is property acquired 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by, or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is machinery or equipment that is a fixed and in- 
tegral part of the building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18, 1987, or 


(d) Class 41 or 41.1 in Schedule II in any other case, except 
where the property would otherwise be included in Class 43.1 or 
43.2 in Schedule II and the taxpayer has, by a letter filed with 
the taxpayer’s return of income filed with the Minister in accor- 
dance with section 150 of the Act for the taxation year in which 
the property was acquired, elected to include the property. in 
Class 43.1 or 43.2, as the case may be. 


Related Provisions: Reg. 1102(9.1) — Acquisition before November 8, 1969; Reg. 
1102(9:2) — Acquisition not at arm’s length; Reg. 1103(4) — When election’ under 
para. (d) effective; Reg. 1104(7) — Interpretation. 


History: Para. 1102(8)(d) amended by P.C. 2011-44, subsec. 3(1), February 3; 2011, 
Canada Gazette, Part II, February 16, 2011, applicable to property acquired after 
March 18, 2007, except that in respect of property acquired after that day and before 
May 3, 2010, the expression “for the taxation year in which the property was acquired” 
shall be read as “for the taxation ‘year that includes May 3, 2010.” 


Para. 1102(8)(d) amended*by P:C. 2006-439, subsec. 3(1); June 1, 2006, Canada ‘Ga- 
zette, Part I, June 14, 2006, deemed in force on February 23, 2005, except that if a 
taxpayer acquires the property after that day and before June 14, 2006, the taxpayer 
may file the election referred to in the para. to have the property included in Cl. 43.2 in 
Schedule II by notifying the Minister of National Revenue in writing as required in the 
para. or before the end of December 2006. 


That portion of subsec. 1102(8) following para. (b) and para. (d) amended by P.C. 
1997-1033, subsecs. 2(1) and (2), July 25, 1997, Canada Gazette, Part II, August 20, 
1997, applicable to property acquired after February 21, 1994 except that, where a tax- 
payer acquires the property after February 21, 1994 and before August 21, 1997, the 
taxpayer may file the election referred to in para. (d) by notifying the Minister of Na- 
tional Revenue in writing as required in those paragraphs or before February 1998. 
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That portion of subsec. 1102(8) following para. (b) substituted by P.C. 1989-2464, sub- 
sec. 3(1), December 14; 1989, Canada Gazette, Part II, January 3, 1990, applicable in 
respect of property acquired after 1987. 


(9) [Generating or distributing equipment] — Where a tax- 
payer has acquired generating or distributing equipment and plant 
(including structures) for the purpose of providing power for his 
own consumption in operating a mine, ore mill, smelter, metal re- 
finery or any combination thereof and at least 80 per cent of the 
output of electrical energy was so used 


(a) in his 1948 and 1949 taxation years, or 


(b) in the first two taxation years in which he so produced 
power, 


whichever period is the later, the property shall be included in 
(c) Class 10 in Schedule II if it is property acquired 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18, 1987, or 


(d) Class 41 or 41.1 in Schedule II in any other case, except 
where the property would otherwise be included in Class 43.1 or 
43.2 in Schedule II and the taxpayer has, by a letter filed with 
the taxpayer’s return of income filed with the Minister in accor- 
dance with section 150 of the Act for the taxation year in which 
the property was acquired, elected to include the property in 
Class 43.1 or 43.2, as the case may be. 
Related Provisions: Reg. 1102(9.1) — Acquisition before November 8, 1969; Reg. 
1102(9.2) — Acquisition not at arm’s length; Reg. 1103(4) — When election under 
para. (d), effective; Reg. 1104(7) — Interpretation, 
History: Para. 1102(9)(d) amended by P.C. 2011-44, subsec, 3(2), February 3, 2011, 
Canada Gazette, Part Il, February 16, 2011, applicable to property acquired after 
March 18, 2007, except that in respect of property acquired after that day and before 
May 3, 2010, the expression “for the taxation year in which the property was acquired” 
shall be read as “for the taxation year that includes May 3, 2010.” 
Para. 1102(9)(d) amended by P.C. 2006-439, subsec. 3(2), June 1, 2006, Canada Ga- 
zette, Part II, June 14, 2006, deemed in force on February 23, 2005, except that if a 
taxpayer acquires the property after that day and before June 14, 2006, the taxpayer 
may file the election referred to in the para. to have the property included in Cl. 43.2 in 
Schedule II by notifying the Minister of National Revenue in writing as required in the 
para. or before the end of December 2006. 
Para, 1102(9)(d) amended by P.C. 1997-1033, subsec. 2(3), July 25, 1997, Canada 
Gazette, Part II, August 20, 1997, applicable to property acquired after February 21, 
1994 except that, where a taxpayer acquires the property after February 21, 1994 and 
before August 21, 1997, the taxpayer may file the election referred to in para. (d) by 
notifying the Minister of National Revenue in writing as required in those paragraphs 
or before February 1998. 
That portion of subsec. 1102(9) following para. (b) substituted by P.C. 1989, subsec. 
3(2), December 14, 1989, Canada Gazette, Part I, January 3, 1990, applicable in re- 
spect of property acquired after 1987: 


(9.1) [pre-1970 acquisition] — In their application to generating 
or distributing equipment and plant (including structures) that were 
acquired by the taxpayer before November 8, 1969, subsections (8) 
and (9) shall be read without reference to a “metal refinery”. 


(9.2) [Property under Reg. 1102(8) or (9)] — Where a tax- 
payer acquires property after November 7, 1969 from a person with 
whom he was not dealing at arm’s length that is property referred to 
in subsection (8) or (9), notwithstanding those subsections, that pro- 
perty shall not be included in Class 10 in Schedule II by the tax- 
payer unless the property had been included in that class by the per- 
son from whom it was acquired, by virtue of subsection (8) or (9) as 
it read in its application before November 8, 1969. 


(10) Railway companies — For the purposes of section 36 of the 
Act, where a taxpayer is deemed to have acquired depreciable pro- 
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perty of a prescribed class at the time a repair, replacement, altera- 
tion or renovation expenditure described therein was incurred, 


(a) if the expenditure was incurred by the taxpayer before May 
26, 1976, the class hereby prescribed is Class 4 in Schedule II; 
and 


(b) if the expenditure was incurred by the taxpayer after May 25, 
1976, the class hereby prescribed is. the class in Schedule IL in 
which the depreciable property that was repaired, replaced, al- 
tered or renovated would be included if such property had been 
acquired at the time the expenditure was incurred. 


(11) Passenger automobiles — In paragraph (1)(h), 


“cost to the taxpayer” of an automobile means, except as provided 
in subsections (12) and (13), 
(a) except in any case coming under paragraph (b) or (c), the 
capital cost to the taxpayer of the automobile, 
(b) except in any case coming under paragraph (c), where the 
automobile was acquired by a person (in this section referred to 
as the “original owner”) after June 13, 1963, and has, by one or 
more transactions between persons not dealing at arm’s length, 
become vested in the taxpayer, the greater of 


(i) the actual cost to the taxpayer, and 
(ii) the actual cost to the original owner, and 


(c) where the automobile was acquired by the taxpayer outside 
Canada for use in connection with a permanent establishment, as 
defined for the purposes of Part [IV or Part XX VI, outside Can- 
ada, the lesser of 


(i) the actual cost to the taxpayer, and 


(ii) the amount that such an automobile would ordinarily cost 
the taxpayer if he purchased it from a dealer in automobiles 
in Canada for use in Canada; 


“jnitial transportation charges” in respect of an automobile 
means the costs incurred by a dealer in automobiles for transporting 
the automobile (before it had been used for any purpose whatever) 
from, 


(a) in the case of an automobile manufactured in Canada, the 
manufacturer’s plant, and 


(b) in any other case, to the place in Canada, if any, at which the 
automobile was received or stored by a wholesale distributor, 


to the dealer’s place of business; 


‘‘passenger automobile” means a vehicle, other than an ambulance 
or hearse, that was designed to carry not more than nine persons, 
and that is 


(a) an automobile designed primarily for carrying persons on 
highways and streets except an automobile that 


(i) is designed to accommodate and is equipped with auxil- 
iary folding seats installed between the front and the rear 
seats, 


(ii) was acquired by a person carrying on the business of op- 
erating a taxi or automobile rental service, or arranging and 
managing funerals, for use in such business, and 


(iii) is not a vehicle described in paragraph (b), or 
(b) a station wagon or substantially similar vehicle; 


“retail sales tax” in respect of an automobile means the aggregate 
of municipal and provincial retail sales taxes payable in respect of 
the purchase of the automobile by the taxpayer. 


(12) [Pre-1966 automobile] — For the purposes of paragraph 
(1)(h), where an automobile is owned by two or more persons or by 
partners, a reference to “cost to the taxpayer” shall be deemed to be 
a reference to the aggregate of the cost, as defined in subsection 
(11), to each such person or partner. 


(13) [Pre-1966 automobile] — In determining cost to a taxpayer 
for the purposes of paragraph (1)(h), subsection 13(7) of the Act 
shall not apply unless the automobile was acquired by gift. 
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(14) Property acquired by transfer, amalgamation or 
winding-up — Subject to subsection (14.11), for the purposes of 
this Part and Schedule II, if a property is acquired by a taxpayer 


~ (a) in the course of a reorganization in respect of which, if a 
dividend were received by a corporation in the course of the re- 
organization, subsection 55(2) of the Act would not be applica- 
ble to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b), (c) [Revoked] 


(d) from a person with whom the taxpayer was not dealing at 
arm’s length (otherwise than by virtue of a right referred to in 
paragraph 251(5)(b) of the Act) at the time the property was. ac- 
quired, and 


(e) [Revoked] 


the property, immediately before it was so acquired by the taxpayer, 
was property of a prescribed class or a separate prescribed class of 
the person from whom it was so acquired, the property shall. be 
deemed to be property of that same prescribed class or separate pre- 
scribed class, as the case may be, of the taxpayer. 


Related Provisions: Reg. 1100(2.21)(a); Reg. 1102(20)—Non-arm’s length 
exception. 

History: The opening words of subsec. 1102(14) amended by P.C. 2011-44, subsec. 
3(3), February 3, 2011, Canada Gazette, Part I, February 16, 2011, applicable to pro- 
perty acquired after March 18, 2007. 

Para. 1102(14)(a) substituted for paras. (a) to (c) by P.C. 1989-2464, subsec. 3(3), De- 
cember 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect of 
property acquired by a taxpayer after June 17, 1987 other than property acquired after 
that date and before 1990 pursuant to an agreement in writing entered into by the tax- 
payer before June 18, 1987. 

Para. 1102(14)(d) substituted by subsec. 3(4) of the said P.C.. 1989-2464, applicable in 
respect of property acquired by a taxpayer after December 15, 1987 other than property 
acquired after that date and before 1990 pursuant to an obligation in writing entered 
into by the taxpayer before December 16, 1987. 


Para. 1102(14)(e) revoked by subsec. 3(5) of the said P.C. 1989-2464, applicable in 
respect of property acquired by a taxpayer after August 31, 1987 other than property 
acquired after that date and before 1990 pursuant to an obligation in writing entered 
into by the. taxpayer before September 1, 1987. 


Para. 1102(14)(a) substituted by P.C. 1988-1473, s. 3, July 21, 1988, Canada Gazette; 
Part II, August 3, 1988, applicable to taxation years commencing after. 1984. 


Para. 1102(14)(a.1) added by P.C. 1984-3789, s. 7, November 29, 1984, Canada Ga- 
zette, Part II, December 12, 1984, applicable with respect to property acquired after 
November 12, 1981. 

Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-267R2: CCA — vessels; IT-476R: 
CCA — Equipment used in petroleum and natural gas activities; IT-481: Timber re- 
source property and timber limits; IT-488R2: Winding-up of 90%-owned taxable Cana- 
dian corporations (archived). 


(14.1) [Change in class] — For the purposes of this Part and 
Schedule II, if a taxpayer has acquired, after May 25, 1976, pro- 
perty of a class in Schedule II (in this subsection referred to as the 
“present class’), that had been previously owned before May 26, 
1976 by the taxpayer or by a person with whom the taxpayer was 
not dealing at arm’s length (otherwise' than by virtue of a right re- 
ferred to in paragraph 251(5)(b) of the Act) at the time the property 
was acquired, and at the time the property was previously so owned 
it was a property of a different class (other than Class.28 or 41) in 
Schedule II (in this subsection referred to as the “former class”), the 
property is deemed to be property of the former class and not to be 
property of the present class. 


Related Provisions: Reg. 1100(2.21)(a). 


History: Subsec. 1102(14.1) amended by P.C. 2011-44, subsec. 3(4), February 3, 
2011, Canada Gazette, Part II, February 16, 2011, applicable to property acquired after 
March 18, 2007. 


Subsec.. 1102(14.1) substituted by P.C. 1989-2464, subsec. 3(6), December 14, 1989, 
Canada Gazette, Part II, January 3, 1990, applicable in respect of property acquired by 
a taxpayer after December 15, 1987 other than property acquired after that date and 
before 1990 pursuant to an obligation in writing entered into by the taxpayer before 
December 16, 1987. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-267R2: CCA — vessels. 
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(14.11) [Oil sands property on reorganization] — If, after 
March 18, 2007, a taxpayer acquires an oil sands property in cir- 
cumstances to which subsection (14) applies and the property was 
depreciable property that was included in Class 41, because of para- 
graph (a), (a.1) or (a.2) of that Class, by the person or partnership 
from whom the taxpayer acquired the property, the following rules 
apply: 
(a) there may be included in Class 41 of the taxpayer only that 
portion of the property the capital cost of which portion to the 
taxpayer is the lesser of the undepreciated capital cost of Class 
41 of that person or partnership immediately before the disposi- 
tion of the property by the person or partnership and the amount, 
if any, by which that undepreciated capital cost is reduced as a 
result of that disposition; and 


(b) there shall be included in Class 41.1 of the taxpayer that por- 
tion, if any, of the property that is not the portion included in 
Class 41 of the taxpayer. under paragraph (a). 

History: Subsec. 1102(14.11) added by P.C. 2011-44, subsec. 3(4), February 3, 2011, 


Canada Gazette, Part Il, February 16, 2011, applicable to property acquired after 
March 18, 2007. 


(14.2) Townsite costs — For the purpose of paragraph 13(7.5)(a) 
of the Act, a property is prescribed in respect of a taxpayer where 
the property would, if it had been acquired by the taxpayer, be pro- 
perty included in Class 10.in Schedule II because of paragraph (1) of 
that Class. 

History: Subsec. 1102(14:2) added by P.C. 1999-629, subsec. 2(2), April 15, 1999, 
Canada Gazette, Part Il, April 28, 1999, applicable after March 6, 1996. 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities. 


(14.3) Surface construction and bridges — For the purpose 
of paragraph 13(7.5)(b) of the Act, prescribed property is any of 
(a) a road (other than a specified temporary access road), side- 
walk, airplane runway, parking area, storage area or similar sur- 
face construction; 
(b) a bridge; and 
(c) a property that is ancillary to any property described in para- 
graph (a) or (b). 
Related Provisions: Reg. 1104(2) — Definition of “specified temporary access 
road”. 


History: Subsec. 1102(14.3) added by P.C. 1999-629, subsec. 2(2), April 15, 1999, 
Canada Gazette, Part Il, April 28, 1999, applicable after March 6, 1996. 


(15) Manufacturing and processing enterprises — For the 
purposes of subsection 13(10) of the Act, 
(a) property is hereby prescribed that is 
(i) a building included in Class 3 or 6 in Schedule II, or 
(ii) machinery or equipment included in Class 8 in Schedule 
except 


(iii) property that may reasonably be regarded as having been 
acquired for the purpose of producing coal from a coal mine 
or oil, gas, metals or industrial minerals from a resource re- 
ferred to in section 1201 as it read immediately before it was 
repealed by section 2 of Order in Council P.C. 1975-1323 of 
June 12, 1975, or 


(iv) property acquired for use outside Canada; and 


(b) a business carried on by the taxpayer is hereby prescribed as 
a manufacturing or processing business if, 
(i) for the fiscal period in which the property was acquired, 
or 
(ii) for the fiscal period in which a reasonable volume of bus- 
iness was first carried on, 
whichever was later, the revenue received by the taxpayer, in the 
course of carrying on the business from 
(iii) the sale of goods processed or manufactured by the tax- 
payer in Canada, 
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(iv) the leasing or renting of goods that were processed or 
manufactured by the taxpayer in Canada, 


(v) advertisements in a newspaper or magazine that was pro- 
duced by the taxpayer in Canada, and 


(vi) construction carried on by the taxpayer in Canada, 
was not less than */3 of the revenue of the business for the period. 
Related Provisions: Reg. 1102(16) — Meaning of “revenue”. 


(16) [“Revenue”] — For the purposes of paragraph (15)(b), “reve- 
nue” means gross revenue minus the aggregate of 


(a) amounts that were paid or credited in the period, to custom- 
ers of the business, in relation to such revenue as. a bonus, rebate 
or discount or for returned or damaged goods; and 


(b) amounts included therein by virtue of section 13 or subsec- 
tion 23(1) of the Act. 


(16.1) Election for certain manufacturing or processing 
equipments [Election to include Class 43.1 or 43.2 
property in Class 29] — A taxpayer who acquires a property 
after March 18, 2007 and before 2012 that is manufacturing or 
processing machinery or equipment may (by letter attached to the 
return of income of the taxpayer filed with the Minister in accor- 
dance with section 150 of the Act for the taxation year in which the 
property is acquired) elect to include the property in Class 29 in 
Schedule II if 


(a) Class 43.1 or 43.2 in Schedule II would otherwise apply to 
the property; and 


(b) Class 29 in Schedule II would apply to the property if that 
schedule were read without reference to Classes 43.1 and 43.2. 
History: The opening words of subsec. 1102(16.1) amended by P.C. 2009-660, sub- 


sec. 3(1), April 30, 2009, Canada Gazette, Part Il, May 13, 2009, applicable in respect 
of property acquired after February 25, 2008. 


Subsec. 1102(16.1) added by P.C. 2009-581, subsec. 3(1), April 23, 2009, Canada Ga- 
zette, Part II, May 13, 2009, deemed in force on March 19, 2007. If a taxpayer files in 
writing an election referred to in subsec. 1102(16.1), the election is deemed to have 
been filed in the manner and by the time required if the election is received by the 
Minister of National Revenue no later than 90 days after May 13, 2009. 


(17) Recreational property — Property referred to in paragraph 
(1)(f) does not include 


(a) any property that the taxpayer was obligated to acquire under 
the terms of an agreement in writing entered into before Novem- 
ber 13, 1974; or 


(b) any property the construction of which was 


(1) commenced by the taxpayer before November 13, 1974 or 
commenced under an agreement in writing entered into by 
the taxpayer before November 13, 1974, and 


(ii) completed substantially according to plans and specifica- 
tions agreed to by the taxpayer before November 13, 1974. 


Interpretation Bulletins: IT-148R3: Recreational properties and club dues. 


(18) [Repealed] 


History: Subsec. 1102(18) repealed by P.C. 1999-629, subsec. 2(3), April 15, 1999, 
Canada Gazette, Part II, April 28, 1999, applicable. to payments required to be made 
under the terms of contracts made after March 6, 1996. 


Subsec. 1102(18) added by P.C. 1978-1849, s. 1, June 8, 1978, Canada Gazette, Part 
II, June 28, 1978, applicable in respect of amounts paid after 1976 to Her Majesty in 
right of Canada, to a province or to a Canadian municipality. 


(19) Additions and alterations — For the purposes of this Part 
and Schedule II, where 


(a) a taxpayer acquired a property that is included in a class in 
Schedule II (in this subsection referred to as the “actual class’’), 


(b) the taxpayer acquires property that is an addition or altera- 
tion to the property referred to in paragraph (a), 


(c) the property that is the addition or alteration referred to in 
paragraph (b) would have been property of the actual class if it 
had been acquired by the taxpayer at the time he acquired the 
property referred to in paragraph (a), and 
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(d) the property referred to in paragraph (a) would have been 
property of a class in Schedule II (in this subsection referred to 
as the “present class’’) that is different from the actual class if it 
had been acquired by the taxpayer at the time he acquired the 
addition or alteration referred to in paragraph (b), 


the addition or alteration referred to in paragraph (b) shall, except as 
otherwise provided in this Part or in Schedule I, be deemed to be 
an acquisition by the taxpayer of property of the present class. 
History: Subsec. 1102(19) added by P.C. 1978-3768, s. 1, December 14, 1978, Can- 
ada Gazette, Part II, December 27, 1978. 

Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures. 


(19.1) For the purposes of this Part and Schedule II, if subsection 
(19.2) applies to the refurbishment or reconditioning of a railway 
locomotive of a taxpayer, any property acquired by the taxpayer af- 
ter February 25, 2008 that is incorporated into the locomotive in the 
course of the refurbishment or reconditioning is, except as other- 
wise provided in this Part or in Schedule II, deemed to be included 
in paragraph (y) of Class 10 in Schedule IL. 

History: Subsec. 1102(19.1) added by P.C. 2009-660, subsec. 3(2), April 30, 2009, 
Canada Gazette, Part II, May 13, 2009, applicable in respect of property acquired after 
February 25, 2008. 


(19.2) This subsection applies to the refurbishment or recondition- 
ing of a railway locomotive, of a taxpayer, that 


(a) is included in a class in Schedule II other than Class 10; and 


(b) would be included in Class 10 in Schedule II if it had not 
been used or acquired for use for any purpose by any taxpayer 
before February 26, 2008. 
Related Provisions: Reg. 1102(19.1) — Effect of Reg. 1102(19.2) applying. — 
History: Subsec. 1102(19.2) added by P.C. 2009-660, subsec. 3(2), April 30, 2009, 


Canada Gazette, Part Il, May 13, 2009, applicable in respect of property acquired after 
February 25, 2008. 


(20) Non-arm’s length exception — For the purposes of sub- 
sections 1100(2.2) and (19), 1101(1ad) and 1102(14) (in this sub- 
section referred to as the “relevant subsections”), where, but for this 
subsection, a taxpayer would be considered to be dealing not at 
arm’s length with another person as a result of a transaction or se- 
ries of transactions the principal purpose of which may reasonably 
be considered to have been to cause one or more of the relevant 
subsections to apply in respect of the acquisition of a property, the 
taxpayer shall be considered to be dealing at arm’s length with the 
other person in respect of the acquisition of that property. 

Related Provisions: ITA 248(10) — Series of transactions. ° 

History: Subsec. 1102(20) added by P.C. 1989-2464, subsec. 3(7), December 14, 
1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of property ac- 
quired by a taxpayer after December 15, 1987 other than property acquired after that 


date and before 1990 pursuant to an obligation in writing entered into by the taxpayer 
before, December 16, 1987. 


Interpretation Bulletins: IT-267R2: CCA — vessels; IT-474R2: Amalgamations of 
Canadian corporations; IT-488R2: Winding-up of 90%-owned taxable Canadian corpo- 
rations (archived). 


(21) [Class 43.1 property] — Where a taxpayer has acquired a 
property described in Class 43.1 of Schedule II in circumstances in 
which clauses (b)(iii)(A) and (B) or (e)(iii)(A) and (B) of that class 
apply, 
(a) the portion of the property, determined by reference to capi- 
tal cost, that is equal to or less than the capital cost of the pro- 
perty to the person from whom the property was acquired, is in- 
cluded in that class; and 


(b) the portion of the property, if any, determined by reference 
to capital cost, that is in excess of the capital cost of the property 
to the person from whom it was acquired, shall not be included 
in that class. 
History: Subsec. 1102(21) added by P.C. 2000-1331, subsec. 1(2), August 23, 2000, 
Canada Gazette, Part II, September 13, 2000, applicable to property acquired after 
June 26, 1996. 


(22) [Class 43.2 property] — Where a taxpayer has acquired a 
property that is described in Class 43.2 in Schedule If in circum- 
stances in which clauses (b)(iii)(A) and (B) or (e)(iii)(A) and (B) of 
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Class 43.1 )in Schedule II apply and’ the property was included in 
Class 43.2 in Schedule II of the person from whom the taxpayer 
acquired the property, 


(a) the portion of the property, determined by reference to capi- 
tal cost,:that is equal: to or less ‘than the capital cost-of the pro- 

_ perty to the person from whom the. property was acquired is in- 
cluded in Class 43.2 in Schedule II; and 


 (b) the portion of the property, if any, determined by reference 

_ to capital cost, that is in excess of the capital cost of the property 
to the person from whom it was acquired shall not be included in 
Class 43.1 or 43.2 in Schedule II. 


History: Subsec.'1102(22) added by P.C. 2006-439, subsec.3(3), June 1, 2006, Can- 
ada Gazette, Part JI; June 14, 2006, effective June 14, 2006: 


(23) Rules for additions to and alterations of certain build- 
ings — For the purposes of applying paragraphs 1100(1)(a.1) and 
(a.2) and subsection 1101(5b.1), the capital cost of an addition to or 
an alteration of aitaxpayer’s building is deemed: to'be the capital 
cost to the taxpayer of a separate building if the building to which 
the addition or alteration was made is not included in ‘a separate 
class under subsection 1101(5b.1). 


Related Provisions: Reg. 1104(2)“eligible non-residential building” — Definition. 


History: Subsec. 1102(23) added by P.C. 2009-581, subsec. 3(2), April 23, 2009, Can- 
ada Gazette, Part Il, May 13, 2009, applicable to additions and alterations made after 
March 18, 2007. 


(24) If an addition or‘an alteration is deemed to be a separate build- 
ing under subsection (23), the references in paragraphs 1100(1)(a.1) 
and (a. 2) to “the floor space of the building” are to be read as refer- 
ences to “the total floor space of the separate building and the build- 
ing to which the addition or alteration was made”. 


Related Provisions: Reg. 1104(2)“eligible’ non-residential building” — Definition: 


History: Subsec. 1102(24) added by P.C. 2009-581, subséc. 3(2), April 23, 2009; Can- 
ada Gazette, Part Il, May. 13, 2009, applicable. to additions and alterations made after 
March 18, 2007. 


(25) Acquisition costs of certain buildings — For the pur- 
poses of this Part and Schedule II, if an eligible non-residential 
building of a taxpayer was under construction on March 19, 2007, 
the portion, if any, of the capital cost of the building that was in- 
curred by the taxpayer before March 19, 2007 is deemed to have 
been incurred, by, the taxpayer on. March 19, 2007. unless. the. tax- 
payer elects (by letter.attached to the taxpayer’s return of income 
filed with the Minister’in accordance with section 150 of the Act for 
the taxation year in which the building was acquired) that this sub- 
section not apply to that cost. 


Related Provisions: Reg. 1104(2)eligible non-residential building” — Definition. 


History: Subsec. 1102(25) added by P.C»2009-581, subsec. 3(2), April 23, 2009, Can- 
ada Gazette, Part Il, May 13, 2009, applicable to additions, and alterations made after 
March 18, 2007. 


Definitions [Reg.: 1102]; : “actual, class’ — Reg. '1102(19)(a); “amount”— ITA 
248(1); “arm’s length’,—-ITA 251(1), Reg.. 1102(20);, “automobile”, “business” — 
ITA 248(1);.“Canada” — ITA 255, Interpretation Act, 35(1); “class” — Reg. 1101(6), 
1102(1)~(3), (14), (14.1); “commencement” — Interpretation Act 35(1);, “corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “cost to the taxpayer” — Reg. 1102(11), 
(12); “depreciable property” — ITA 13(21), 248(1); “disposed” — ITA 248(1)“dispo- 
sition”; “disposition”, “dividend” — ITA 248(4);,“‘eligible non-residential building”. —~ 
Reg. 1104(2);, “fiscal period” — ITA 249.1; “foreign accrual property income” — ITA 
95(1), (2), 248(1); “former class” — Reg. 1102(14.1); “gross revenue” — ITA 248(1); 
“Her Majesty” — Interpretation Act 35(1); “individual” —ITA 248(1); “initial trans- 
portation charges” — Reg: 1102(11); “inventory? —ITA- 248(1); “mine” — Reg. 
1104(7); “mineral”.—Reg.. 1104(3);. ‘Minister’, “non-resident” — ITA-,248(1);- “oil 
sands. property”, “ore” — Reg. 1104(2); “original, owner” — Reg. ,1102(11)(c);.,“pas- 
senger automobile” — Reg. 1102(11); “person” —ITA 248(1); “pipeli : 
1104(2); “prescribed” —ITA 248(1); “present class” — Reg. 1102(14.1), (19)(d); 
“property” —ITA 248(1); “relevant subsections” — Reg. 1102(20);. “retail sales 
tax” — Reg. 1102(11); “revenue” — Reg. 1102(16); “series” —ITA 248(10);.“speci- 
fied temporary access road” — Reg. 1104(2); “taxation year’ —ITA 249, Reg. 
1104(1); °“taxpayer” —ITA 248(1); “undepreciated capital cost’—ITA 13(21), 
248(1); “writing” — Interpretation Act 35(1). 
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DIVISION IV — INCLUSIONS IN AND TRANSFERS 
BETWEEN CLASSES 


1103. (1) Elections to include properties in Class 1 — In re- 
spect of properties otherwise included in any of Classes 2 to 10, 11 
and 12 in Schedule I, a taxpayer may elect to include in Class 1 in 
Schedule II all such properties acquired for the purpose of gaining 
or producing income from the. same: business. 


Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing or revocation of elec- 
tion; Reg. 1103(3)-(5) — How election. made’ and. when effective. 


History: Subsec. 1103(1) amended by P.C. 1991-2272, s.'3; November 21, 1991, Can- 
ada Gazette, Part Il, December 4, 1991, applicable to taxation years and fiscal periods 
commencing after June 17, 1987 that end after 1987. 


Interpretation Bulletins: IT-274R: Rental properties — capital cost of $50,000 or 
more. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(2) Elections to include properties in Class 2, 4 or 17 — 
Where the chief depreciable properties of a taxpayer are included in 
Class 2, 4 or 17 in Schedule II, the taxpayer may elect to include in 
Class 2, 4 or 17 in Schedule I, as the case may be, a property that 
would otherwise be included in another class in Schedule IL and that 
was acquired by him before May 26, 1976 for the purpose of gain- 
ing or producing income from the same business as that for which 
those properties otherwise included in the said Class 2;:4 or 17’ were 
acquired. 


Related Provisions: ITA 220(3.2), Reg. 600(d) — Late’filing or revocation of elec- 
tion; Reg. 1103(3)-(S5) — How election made and when effective. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(2a) Elections to include properties in Class 8 — In respect 
of properties otherwise included in Class. 19 or 21 in Schedule II, a 
taxpayer may, by letter attached to.the return of his, income for a 
taxation year filed with the Minister;in accordance with section 150 
of the Act, elect to include in Class 8 in Schedule IL all properties of 
the said Class 19 or all properties of the said Class 21, as the, case 
may be, owned by him at the commencement of the year. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 


(2b) Elections to include properties in Class 37 — In respect 
of properties that would have been included in Class 37 in Schedule 
IL, had they been acquired after the date on which Class37 became 
effective, a taxpayer may, by letter attached.to the return of his in+ 
come for.a taxation year filed with the Minister in accordance with 
section 150 of the Act; elect to include in Class 37 all:such proper- 
ties acquired by the taxpayer before that’ date. 

Related Provisions: Reg. 1103(3)—(5) — How élection madé-and when effective. 
History: Subsec: 1103(2b) added by P.C. 1982-599, s. 3, February 25,1982, Canada 
Gazette, Part Il, March 10, 1982. 


(2c) Elections to make certain transfers — Where a.taxpayer 
has acquired, after May 25,1976, all or any part of a property of a 


| class in.Schedule I (in this: subsection referred to as) the “present 


class”) and the property or part thereof, if it had, been. acquired 
before May 26, 1976, would have been property of a different class 
in Schedule II (in this subsection referred to as ‘the “former class”) 
and 


(a) he was obligated to acquire the property under the terms of 
an agreement in writing entered into before May 26, 1976, 


(b) he commenced the construction; manufacture or production 
of the property before May 26, 1976 or the construction, manu- 
facture or production of the property was commenced under an 
agreement, in writing entered into by him before May 26, 1976, 
or 


(c) he acquired the property on’ or before December 31, 1976 or 
he was obligated to acquire the property under the terms of an 
agreement in writing entered into on or before ,.December..31,, 
1976, if 


(i) arrangements, evidences by writing, respecting ‘the acqui- 
sition, construction, manufacture or production of the pro- 
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perty had been substantially advanced before May 26, 1976, 
and 


(ii) he had, before May 26, 1976, demonstrated a bona fide 
intention to acquire the property, 


the taxpayer may, by letter attached to the return of his income filed 
with the Minister in accordance with section 150 of the Act, for the 
taxation year in which the property was acquired or for the immedi- 
ately following taxation year, elect to transfer in the year. of 
acquisition 
(d) the property or the part thereof, acquired after May 25, 1976, 
from the present class to the former class; or 


(e) the part of the property acquired before May 26, 1976, from 
the former class to the present class. 


Related Provisions: ITA 13(5) — Effect of transfer; Reg. 1103(3)—(5) — How elec- 
tion made and when effective. 


(2d) Where a taxpayer has 


(a) disposed of a property (in this subsection referred to as the 
“former property”) of a class in Schedule II (in this subsection 
referred to as the “former class”), and 


(b) before the end of the taxation year in which the former pro- 
perty was disposed of, acquired property (in this subsection re- 
ferred to as the “new property”) of a class in Schedule II (in this 
subsection referred to as the “present class”) and the present 
class is neither 


(i) the former class, nor 


(ii) a separate class described in section 1101, other than sub- 
section 1101(5d), 


such that 


(c) if the former property had been acquired at the time that the 
new property was acquired and from the person from whom the 
new property was acquired, the former property would have 
been included in the present class, and 


(d) if the new property had been acquired at the time that the 
former property was acquired and from the person from whom 
the former property was acquired, the new property would have 
been included in the former class, 


the taxpayer may, by letter attached to the return of income of the 
taxpayer filed with the Minister in accordance with section 150 of 
the Act in respect of the taxation year in which the former property 
was disposed of, elect to transfer the former property from the for- 
mer class to the present class in the year of its disposition and, for 
greater certainty, the transfer shall be considered to have been made 
before the disposition of the property. 

Related Provisions: ITA 13(5) — Effect of transfer; ITA 220(3.2), Reg. 600(d) — 


Late filing or revocation of election; Reg. 1103(3)-(5) — How election made and when 
effective. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-469R: CCA — Earth-moving equip- 
ment; IT-476R: CCA — Equipment used in petroleum and natural gas activities. 


Information Circulars: 07-1: Taxpayer relief provisions. 


(2e) Transfers from Class 40 to Class 10 — For the purposes 
of this Part and Schedule II, where property of a taxpayer would 
otherwise be included in Class 40 in Schedule II, all such properties 
owned by the taxpayer shall be transferred from Class 40 to Class 
10 immediately after the commencement of the first taxation year of 
the taxpayer commencing after 1989. 


Related Provisions: ITA 13(5) — Effect of transfer; Reg. 1103(3)—(5) — How elec- 
tion made and when effective. 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 


ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software and master recording media (archived). 


(2f) Elections to include properties in Class 1, 3 or 6 — In 
respect of properties otherwise included in Class 20 in Schedule II, 
a taxpayer may, by letter attached to the return of income of the 
taxpayer for a taxation year filed with the Minister in accordance 
with section 150 of the Act, elect to include in Class 1, 3 or 6 in 
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Schedule II, as specified in the letter, all properties of Class 20 in 
Schedule II owned by the taxpayer at the commencement of the 
year. 


Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 


(2g) Transfers to Class 8, Class 10 or Class 43 — For the 
purposes of this Part and Schedule I, where one or more properties 
of a taxpayer are included in a separate class pursuant to an election 
filed by the taxpayer in accordance with subsection 1101(5q), all 
the properties included in that class immediately after the beginning 
of the taxpayer’s fifth taxation year beginning after the end of the 
first taxation year in which a property of the class became available 
for use by the taxpayer for the purposes of subsection 13(26) of the 
Act shall be transferred immediately after the beginning of that fifth 
taxation year from the separate class to the class in which the pro- 
perty would, but for the election, have been included. 


Related Provisions: ITA 13(5) — Effect of transfer; Reg. 1103(3)-(5) — How elec- 
tion made and when effective. 


(2h) Elections not to include properties in Class 44 — A 
taxpayer may, by letter attached to the taxpayer’s return of income 
filed with the Minister in accordance with section 150 of the Act for 
the taxation year in which a property was acquired, elect not to in- 
clude the property in Class 44 in Schedule II. 

Related Provisions: Reg. 1103(3)-(5) — How election made and when effective. 
History: A reference to Class 43 was added to the heading before subsec. 1103(2g), by 
P.C. 2005-2186, subsec. 3(1), November 22, 2005, Canada Gazette, Part II, December 
14, 2005, applicable to property acquired after February 27, 2000. 

S. 14 of the said P.C. 2005-2186 states that for the purpose of subsec. 1103(2g), an 
election that is in respect of property described in subsec. 1101(5s) and that is made 
under subsec. 13(1) of the said P.C. 2005-2186 is deemed to have been made in accor- 
dance with subsec. 1101(5q). 

Subsecs. 1103(2g), (2h) added by P.C. 1994-231, s. 3, February 10, 1994, Canada Ga- 
zette, Part I, February 23, 1994, applicable to property acquired after April 26, 1993; 
an election referred to in subsec. 1103(2h) is deemed to have been made in accordance 


with the subsec. if it is made by notifying the Minister of National Revenue in writing 
before the end of August 1994. 


Subpara. 1103(2d)(b)(ii) amended by P.C. 1991-465, s. 3, March 14, 1991, Canada 
Gazette, Part II, March 27, 1991, applicable after April 26, 1989. 

Subsec. 1103(2d) substituted, (2e), (2f) added, by P.C. 1989-2464, s. 4, December 14, 
1989, Canada Gazette, Part II, January 3, 1990, (2d) applicable in respect of disposi- 
tions of property occurring after 1987, except that any election under the subsec. made 
before July 3, 1990, shall be deemed to be a valid election; (2e) applicable to 1990 et 
seq.; (2f) applicable to 1988 et seq. 


Paras. 1103(2d)(b), (c) and (d) substituted by P.C. 1983-1083, s. 3, April 14, 1983, 
Canada Gazette, Part II, April 27, 1983, applicable in respect of property (other than 
property described in Class 31 of Schedule II or paragraph (n) of Class 12 of that 
schedule) acquired or disposed of after November 12, 1981, property described in the 
said Class 31 acquired or disposed of after 1981 and property described in paragraph 
(n) of the said Class 12 acquired or disposed of after 1982. 


(2i) Election to include properties in Class 35 — In respect 
of any property otherwise included in Class 7 in Schedule II be- 
cause of paragraph (h) of that Class and to which paragraph 
1100(1)(z.1a) and subsection 1101(Sd), or paragraph 1100(1)(z.1c) 
and subsection 1101(5d.2), would apply if Class 35 of that Schedule 
applied to the property, the taxpayer may (by letter attached to’ the 
taxpayer’s return of income filed with the Minister in accordance 
with section 150 of the Act for the taxation year in which the pro- 
perty was acquired) elect to include the property in Class 35 rather 
than in Class 7. 

History: Subsec. 1103(2i) added by P.C. 2005-2186, subsec. 3(2), November 22, 


2005, Canada Gazette, Part II, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


(3) Election rules — To be effective in respect of a taxation year, 
an election under this section must be made not later than the last 
day on which the taxpayer may file a return of his income for the 
taxation year in accordance with section 150 of the Act. 


(4) [Timing of election] — An election under paragraph 
1102(8)(d) or (9)(d) or this section shall be effective from the first 
day of the taxation year in respect of which the election is made and 
shall continue to be effective for all subsequent taxation years. 
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History: Subsec. 1103(4) amended by P.C. 1997-1033, 's. 3, July 25,1997, Canada 
Gazette, Part II, August 20, 1997, applicable after February 21, 1994. 


(5) [How election made] — An election under subsection (1) or 
(2) shall be made by sending a letter to that effect by registered mail 
to the Tax Centre at which the taxpayer customarily files the returns 
required by section 150 of the Act. 

History: Subsec. 1103(5) amended by P.-C. 2007-849, s. 2, May 31, 2007, Canada 
Gazette, Part II, June 13, 2007, in force: June 13, 2007. 

Definitions [Reg. 1103]: “business” —ITA 248(1); “class” — Reg. 1101(6), 
1102(1)-(3), (14), (14.1); “commencement” — Interpretation Act 35(1); “disposed” — 
ITA 248(1)“disposition”; “disposition” —ITA 248(1); “end of the taxation: year” — 
Reg. 1104(1); “former class” — Reg: 1103(2c),,(2d)(a); “former property” — Reg: 
1103(2d)(a); “Minister — ITA. 248(1); “new. property” — Reg. 1103(2d)(b); “per- 
son” — ITA  248(1);. “present class’, — Reg. 1103(2c),, (2d)(b);. “property”. — ITA 
248(1); “taxation year” — ITA 249, Reg. 1104(1); “taxpayer” — ITA 248(1); “writ- 
ing” — Interpretation Act 35(1). 

Interpretation Bulletins [Reg. 1103]: IT-190R2: CCA — transferred and misclas- 
sified property; IT-327: Elections under Regulation 1103 (archived); IT-478R2: 
CCA — Recapture and terminal loss, 


DIVISION V — INTERPRETATION 


1104. (1) Definitions — Where the taxpayer is an individual and 
his income for the taxation year includes income from a business 
the fiscal period of which does not coincide with the calendar year, 
in respect of the depreciable properties acquired for the purpose of 
gaining or producing income from the business, a reference in this 
Part to 


“end of the taxation year’’ shall be deemed to be a reference to the 
end of the fiscal period of the business; and 


“taxation year” shall be deemed to.be a reference to the fiscal pe- 
riod of the business. 


Related Provisions: ITA 34.1 — Income inclusion where fiscal yearis not caiendat 
year. 


(2) In this Part-and Schedule II, 


“bitumen development phase”? of a taxpayer’s, oil. sands, project 
means a development phase that expands the oil sands project’s ca- 
pacity to extract and initially process tar sands to produce bitumen 
or a similar product; 


History: “Bitumen development phase” added by P.C. 2011-44, subsec. 4(2), February 
3, 2011, Canada Gazette, Part II, February 16, 2011, applicable after March 18, 2007. 


“certified feature film” means.a motion picture film certified by 
the Minister of Communications to be a film of not less than 75 
minutes running time in respect of which all photography or art 
work specifically required for the production thereof and all film 
editing therefor were commenced after November 18, 1974, and ei- 
ther the film was completed before May 26, 1976, or the photogra- 
phy or art work was commenced before May 26, 1976, and certified 
by him ‘to be 
(a) a film the production of which is contemplated..ina 
coproduction agreement entered into between Canada and .an- 
other country, or 
(b) a film in respect of which 
(i) the person who performed the duties of producer was a 
Canadian, 
(ii) no. fewer than 7/3;.in number of all the persons each of 
whom ‘ 
(A) was a person who performed the. duties of director, 
screenwriter, music composer, art director, picture editor 
or director of photography, or 
(B) was the individual in respect of whose services as an 
actor or actress in respect of the film the highest remuner- 
ation or the second highest remuneration was. paid .or 
payable, 
were Canadians, 


(iii) not less than 75 per cent of the aggregate of the remuner- 
ation paid or payable to persons: for services provided in re- 
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spect of the film (other than remuneration paid or payable to 
or in respect of the persons referred to in subparagraphs (i) 
and (ii);or remuneration paid or payable for processing and 
final.»preparation of the film) was paid or payable to 
Canadians, 


(iv) not less than-75. per cent of the aggregate of costs in- 
curred for processing and final preparation of the film includ- 
ing laboratory work, sound recording, sound editing and pic- 
ture editing (other than remuneration paid or payable to or in 
respect of persons: referred to in subparagraphs (i), (ji) and 
(iii)), was incurred in respect of services rendered in Canada, 
and 


(v) the copyright protecting its use in Canada is beneficially 
owned 


(A) by a person who is either a Canadian or a corporation 
incorporated under the laws of Canada or a province, or 


(B) jointly or otherwise by two or more persons described 
in clause (A), 


other than a film 
(c) acquired after the day that is the earlier of. 
(i) the day of its first commercial use; and 


(ii) 12 months after the day the principal photography thereof 
is completed, or 


(d) in, respect of which. certification under this definition has 
been revoked by the Minister of Communications as provided in 
paragraph (10)(b); 
Related Provisions: ITA 127:52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; Reg. 1104(10) — Interpretation. 


History: All that portion of “certified feature film” preceding para. (a), and para. (d) 
substituted by P.C. 1980-3374, s. 2, December 11, 1980, Canada Gazette, Part Il, De- 
cember 24, 1980. 


All that portion of “certified feature film” following cl. (v)(B) substituted by P.C. 
1978-3731, subsec. 2(1), December 14, 1978, Canada Gazette, Part Il, December 27, 
1978, applicable in respect of property acquired after 1978. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: c 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship'and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


“certified, production”, in respect of. a particular taxation. year, 
means a motion picture film or video tape certified by the Minister 
of Communications.to be a film or tape in respect of which all pho- 
tography, taping or art work required specifically for the production 
thereof and all film or tape editing therefor were commenced after 
May 25, 1976, certified by him to be a film or tape in respect of 
which the principal photography or taping thereof was commenced 
before the end of the particular taxation year or was completed no 
later than 60 days after the end of that year and certified by him to 
be 


(a) a film or tape the production of which is contemplated in a 
coproduction agreement entered into between Canada and an- 
other country, or 
(b) a film or tape in respect of which 
(i) the individual who performed the duties of producer was a 
Canadian, 
(1i) the Minister.of Communications has allotted not less than 
an aggregate of six units of production, not less than two of 
which were. allotted by virtue of clause (A) or (B) and not 
less than one of which was allotted by virtue of clause (C) or 
(D), for individuals who provided services in respect of the 
film or tape, in the following manner: 


(A) for the director, two units of production, 
(B) for the screenwriter, two units of production, 
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(C) for the actor or actress in respect of whose services 
for the film or tape the highest remuneration was paid or 
payable (unless in the opinion of the Minister of Commu- 
nications the individual did not perform a major role in 
the film or tape), one unit of production, 


(D) for the actor or actress in respect of whose services 
for the film or tape the second highest remuneration was 
paid or payable (unless in the opinion of the Minister of 
Communications the individual did not perform a major 
role in the film or tape), one unit of production, 


(E) for the art director, one unit of production, 


(F) for the director of photography, one unit of 
production, 


(G) for the music composer, one unit of production, and 
(H) for the picture editor, one unit of production, 


shall be allotted, provided the individual in respect of such 
allotment was a Canadian, 


(111) not less than 75 per cent of the aggregate of all costs 
(other than costs determined by reference to the amount of 
income from the film or tape) paid or payable to persons for 
services provided in respect of producing the film or tape 
(other than remuneration paid or payable to, or in respect of, 
individuals referred to in subparagraph (i) or (ii), costs re- 
ferred to in subparagraph (iv) incurred for processing and fi- 
nal preparation of the film or tape, and amounts paid or paya- 
ble in respect of insurance, financing, brokerage, legal and 
accounting fees and similar amounts) was paid or payable to, 
or in respect of services provided by, Canadians, and 


(iv) not less than 75 per cent of the aggregate of all costs 
(other than costs determined by reference to the amount of 
income from the film or tape) incurred for processing and 
final preparation of the film or tape, including laboratory 
work, sound re-recording, sound editing and picture editing 
(other than remuneration paid or payable to, or in respect of, 
individuals referred to in subparagraph (i) or (4i)) was in- 
curred in respect of services provided in Canada, 


other than a film or tape 
(c) acquired after the day that is the earlier of 
(i) the day of its first commercial use, and 


(ii) 12 months after the day the principal photography or tap- 
ing thereof is completed, 


(d) acquired by a taxpayer who has not paid in cash, as of the 
end of the particular taxation year, to the person from whom he 
acquired the film or tape, at least 5 per cent of the capital cost to 
the taxpayer of the film or tape as of the end of the year, 


(e) acquired by a taxpayer who has issued in payment or part 
payment thereof, a bond, debenture, bill, note, mortgage or simi- 
lar obligation in respect of which an amount is not due until a 
time that is more than four years after the end of the taxation 
year in which the taxpayer acquired the film or tape, 


(f) acquired from a non-resident, or 


(g) in respect of which certification under this definition has 
been revoked by the Minister of Communications as provided in 
paragraph (10)(b), 


and, for the purposes of the application of this definition, 


(h) in respect of a film or tape acquired in 1987, other than a 
film or tape in respect of which paragraph (i) applies, the refer- 
ence in this definition to “commenced before the end of the par- 
ticular taxation year or was completed no later than 60 days after 
the end of that year” shall be read as a reference to “commenced 
before the end of 1987 or was completed before July, 1988”, and 


(i) in respect of a film or tape acquired in 1987 or 1988 that is 
included in paragraph (n) of Class 12 in Schedule II and that is 
part of a series of films or tapes that includes another property 
included in that paragraph, the reference in this definition to 
“commenced before the end of the particular taxation year or 
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was completed no later than 60 days after the end of that year” 
shall be read as a reference to “completed before 1989”; 


Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; Reg. 1104(10) — Interpretation; Reg. 7500 — “prescribed film 
production”. 


History: Para. (e) of “certified production” amended by P.C. 1994-1817, para. 62(b), 
November 1, 1994, Canada Gazette, Part II, November 30, 1994. 


That portion between paras. (g) and (h), and paras. (h) and (i), of “certified production” 
added by P.C. 1988-2795, s. 3, December 22, 1988, Canada Gazette, Part Il, January 
18, 1989, applicable after 1986. 


Cls. (b)(ii)(C) and (D) of the definition “certified production” and subparas. (b)(iii) and 
(iv) substituted by P.C. 1986-477, subsecs. 2(3), (4), February 27, 1986, Canada Ga- 
zette, Part II, March 19, 1986, applicable in respect of a motion picture film or video 
tape, the principal photography or taping of which commenced after 1985. 


That portion of the definition “certified feature production” preceding para. (a) substi- 
tuted by P.C. 1986-477, subsec. 2(2), February 27, 1986, Canada Gazette, Part Il, 
March 19, 1986, to inter alia change the definition from “certified feature production” 
to “certified production”, applicable in respect of a motion picture film or video tape, 
the principal photography of which commenced after 1985. 


Para. (d) of the definition “certified feature production” substituted by P.C. 1984-1062, 
subsec. 1(1), March 29, 1984, Canada Gazette, Part Il, April 18, 1984, applicable in 
respect of property acquired after 1982. 


All that portion of subpara. (b)(ii) of the definition “certified feature production” pre- 
ceding cl. (A) substituted by P.C. 1981-3478, December 10, 1981, Canada Gazette, 
Part II, December 23, 1981, applicable in respect of a motion picture film or video tape, 
the principal photography or taping of which commenced after 1981. 


All that portion of the definition “certified feature production” preceding para. (a), sub- 
para. (b)(ii) preceding cl. (A), and para. (g) substituted by P.C. 1980-3374, s. 2, De- 
cember 11, 1980, Canada Gazette, Part Il, December 24, 1980. 


All those portions of the definition “certified feature production” preceding para. (a) 
and following subpara. (b)(iv) substituted by P.C. 1978-3731, subsecs. 2(2), (3), De- 
cember 14, 1978, Canada Gazette, Part II, December 27, 1978, subsec. 2(2) effective 
in respect of 1978 et seq., subsec. 2(3) applicable in respect of property acquired after 
1978. 


Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Interpretation Bulletins: IT-283R2: CCA — Video tapes, videotape cassettes, 


films, computer software and master recording tapes (archived); IT-441: CCA — Certi- 
fied feature productions and certified short productions (archived). 


“certified short production’ — [Revoked] 


History: “Certified short production” revoked by P.C. 1986-477, subsec. 2(1), Febru- 
ary 27, 1986, Canada Gazette, Part Il, March 19, 1986, applicable in respect of a mo- 
tion picture film or video tape, the principal photography or taping of which com- 
menced after 1985. 

Para. (d) of “certified short production” substituted by P.C. 1984-1062, subsec. 1(2), 
March 29, 1984, Canada Gazette, Part II, April 18, 1984, applicable in respect of pro- 
perty acquired after 1982. 

All that portion of “certified short production” preceding para. (a), and para. (g) substi- 
tuted by P.C. 1980-3374, s. 2, December 11, 1980, Canada Gazette, Part I, Peevmaher 
24, 1980. 


All those portions of “certified short production” preceding para. (a) and following sub- 
para. (b)(ii) substituted by P.C. 1978-3731, subsecs. 2(4), (5), December 14, 1978, 
Canada Gazette, Part Il, December 27, 1978, subsec. 2(4) effective in respect of 1978 
et seq., subsec. 2(5) applicable in respect: of property acquired after 1978. 


“completion” of a specified development phase of a taxpayer’s oil 
sands project means the first attainment of a level of average output, 
attributable to the specified development phase and measured over 
a sixty day period, equal to at least 60% of the planned level of 
average daily output (as determined in paragraph (b) of the defini- 
tion “specified development phase’’) in respect of that phase; 

History: “Completion” added to subsec. 1104(2) by P.C. 2011-44, subsec. 4(2), Febru- 


ary 3, 2011, Canada Gazette, Part II, February 16, 2011, applicable after March 18, 
2007. 


“computer software” includes systems software and a right or li- 
cence to use computer software; 
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Related Provisions: Reg. 1100(20.1) — Limitation on CCA claim for computer tax 
shelter property; Reg. 1100(20.2) — Computer tax shelter property deemed to be com- 
puter software. 


History: “Computer software” added by P.C. 1983-3411, subsec. 1(1), November 3, 
1983, Canada Gazette, Part II, November 23, 1983, effective May 26, 1976. 


Interpretation Bulletins: IT-283R2: CCAM Videotapes, videotape cassettes, films, 
computer software and master recording media (archived). 


“data network infrastructure equipment” means network infra- 
structure equipment that controls, transfers, modulates or directs 
data, and that operates in support of telecommunications applica- 
tions such as e-mail, instant messaging, audio- and video-over-In- 
ternet Protocol or Web browsing, Web searching and Web hosting, 
including data switches, multiplexers, routers, remote access serv- 
ers, hubs, domain name servers, and modems, but does not include 
(a) network equipment (other than radio network equipment) 
that operates in support of telecommunications applications, if 
the bandwidth made available by that equipment to a single end- 
user of the network is 64 kilobits per second or less in either 
direction, 
(b) radio network equipment that operates in support of wireless 
telecommunications applications ‘unless the equipment supports 
digital transmission on.a radio. channel, 
_(c), network equipment that operates in support of broadcast tele- 
communications applications and that is unidirectional, 
(d) network equipment that is end-user equipment, including 
telephone sets, personal digital assistants and facsimile transmis- 
sion devices, 
(e) equipment that is described in paragraph (f.2) or (v) of Class 
10, or in any of Classes 45, 50 and 52, in Schedule II, 


(f) wires or cables, or similar property, and 
(g) structures; 
Related Provisions: Reg. Sch. II:Cl. 46 — 30% CCA rate. 


History: Para. (e) of “data network infrastructure equipment” amended by P.C. 2009- 
660, s. 4, April 30, 2009, Canada Gazette, Part II, May 13, 2009, applicable in respect 
of property acquired ‘after January’ 27, 2009 


Para. (e) amended by P.C. 2009-581, subsec. 4(1), April 23, 2009, Canada Gazette, 
Part II, May 13, 2009, deemed.to have come into force on March 19, 2007. 


“Data network infrastructure equipment” added to subsec. 1104(2) by P.C. 2005-2286, 
s. 3, December 6, 2005, Canada Gazette, Part I], December 28, 2005, deemed in force 
on March 23, 2004. 


“designated asset” in respect of a development phase of a tax- 
payer’s oil sands project, means a property that is, a building, a 
structure, machinery or equipment and is, or is an integral and sub- 
stantial part of, 


(a) in the case of a bitumen development. phase, 
(i) a crusher, 
(ii) a froth treatment plant, 
(iii) a primary separation unit, 
(iv) a steam generation plant, 
(v) a cogeneration plant, or 
(vi).a water treatment plant, or 
(b) in the case of an upgrading development phase, 
(i) a gasifier unit, 
(ii) a vacuum distillation unit, 
(iii) a hydrocracker unit, 
(iv) a hydrotreater unit, 
(v) a hydroprocessor unit, or 
(vi) a coker; 


History: “Designated asset” added by P.C. 2011-44, subsec. 4(2), February 3, 2011, 
Canada ‘Gazette, Part TI, February 16, 2011, applicable after March 18, 2007. 


“designated overburden removal cost” of a taxpayer means any 
cost incurred by him in respect of clearing or removing overburden 
from a mine in Canada owned or operated by him where the cost 


(a) was incurred. after November 16, 1978 and before 1988, 
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(b):was incurred after the mine came into production in reasona- 
ble commercial quantities, 


(c) as of the end of the taxation year in which the cost was: in- 
curred, has not been deducted by the taxpayer in computing his 
income, and 


(d).is not deductible, in whole or in part, by the taxpayer in com- 
puting his. income for a taxation year, subsequent to the, taxation 
year in which the cost was incurred, other than by virtue of para- 
graph 20(1)(a) of the Act; 
History: Para. (a) substituted by P.C. 1990-2780, subsec. 1(1), December 20, 1990, 
Canada Gazette, Part Il, January 16, 1991, applicable to 1988 et seg. 


“Designated overburden removal cost” added by P.C. 1979-1487, s. 3, May 17, 1979, 
Canada Gazette, Part II, June 13,1979, effective commencing November 17; 1978, 


“designated underground storage cost” of a taxpayer means any 
cost incurred by him after December 11, 1979 in respect of devel- 
oping a well, mine or other similar underground property for the 
storage in Canada of petroleum, natural gas or other related 
hydrocarbons; 

History: “Designated underground storage cost” added by P.C. 1980-3279, s. 1, De- 
cember 4, 1980, Canada Gazette, Part I], December 24, 1980. 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities. 


“development phase” of.a taxpayer’s oil sands project means the 
acquisition, construction, fabrication or installation of a group of as- 
sets, by or on behalf of the taxpayer, that may reasonably be consid- 
ered to constitute a discrete expansion in the capacity of the oil 
sands project when complete (including, for greater certainty, the 
initiation of a new oil sands project); 


History: “Development phase” added by P.C. 2011-44, subsec: 4(2), February 3, 
2011, Canada Gazette, Part Il, February 16, 2011, applicable after March. 18, 2007. 


“eligible non-residential building” means a taxpayer’s building 
(other than a building that was used, or acquired for use, by any 
person or partnership before March 19, 2007) that is located in Can- 
ada, that is included in Class 1 in Schedule II and that is acquired 
by the taxpayer on or after March 19, 2007 to be used by the. tax- 
payer, or a lessee of the taxpayer, for a non-residential use; 
Related Provisions: Reg. 1100(1)(a.1). (a.2) — Additional allowance for’ building; 
Reg. 1101(5b.1) — Separate class for each non-residential building; Reg; 1102(23), 
(24) — Addition or, alteration to building; Reg. 1102(25) — Building under. construc- 
tion on March 19, 2007. 


History: “Eligible non-residential building” added by P.C:' 2009-581, ‘subsec. 4(2), 
April 23, 2009, Canada Gazette, Part Il, May 13, 2009, deemed to have’ come into 
force on March 19, 2007. 


“gas or oil well equipment” includes 


(a) equipment, structures and pipelines, other than a well casing, 
acquired to be used in:a gas or oil field in the production there- 
from of natural gas or crude oil, and 


(b) a pipeline acquired to be used solely for transmitting gas to a 
natural gas processing plant, 

but does. not include 
(c) equipment or structures acquired for the refining of oil or the 
processing of natural gas including the separation therefrom of 
liquid hydrocarbons, sulphur or other joint products or by-prod- 
ucts, or 
(d) a pipeline for removal or for collection for immediate re- 
moval of natural gas or crude oil from a gas or oil field except a 
pipeline referred to in paragraph (b); 

Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 

ral gas activities. 


“general-purpose electronic data processing equipment” means 
electronic equipment that, in its operation, requires an internally 
stored’ computer program that 


(a) is executed by the equipment, 
(b) can be altered by the user of the equipment, 


(c).instructs the equipment to read and:select, alter or store data 
from an external medium such as a card, disk or tape, and 
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(d) depends upon the characteristics of the data being processed 
to determine the sequence of its execution; 


Related Provisions: Reg. 1100(20.1), (20.2) — Limitation on CCA claim for com- 
puter tax shelter property; Reg. Sch. II:Cl. 50 —CCA rate 55%. 


“oil sands project’ of a taxpayer means an undertaking by the tax- 
payer for the extraction of tar sands from a mineral resource owned 
by the taxpayer, which undertaking may include the processing of 
the tar sands to a stage that is not beyond the crude oil stage or its 
equivalent; 

History: “Oil sands project” added by P.C. 2011-44, subsec. 4(2), February 3, 2011, 
Canada Gazette, Part Il, February 16, 2011, applicable after March 18, 2007. 


“oil sands property” of a taxpayer means property acquired by the 
taxpayer for the purpose of earning income from an oil sands pro- 
ject of the taxpayer; | 

Related Provisions: Reg. 1100(1)(a)(xxvii.1), 1100(1)(y.1), 1100(1)(ya.1) — capital 


cost allowance; Reg. 1101(4e), (4f) — separate class; Reg. 1102(14.11) — effect of 
transfer due to reorganization; Reg. Sch. II:Cl. 41, 41.1 — CCA class. 


History: “Oil sands property” added by P.C. 2011-44, subsec. 4(2), February 3, 2011, 
Canada Gazette, Part Il, February 16, 2011, applicable after March 18, 2007. 


“ore” includes ore from a mineral resource that has been processed 
to any stage that is prior to the prime metal stage or its equivalent; 


“preliminary work activity” means activity that is preliminary to 
the acquisition, construction, fabrication or installation by or on be- 
half of a taxpayer of designated assets in respect of the taxpayer’s 
oil sands project including, without limiting the generality of the 
foregoing, the following activities: 


(a) obtaining permits or regulatory approvals, 
(b) performing design or engineering work, 
(c) conducting feasibility studies, 

(d) conducting environmental assessments, 
(e) clearing or excavating land, 

(f) building roads, and 


(g) entering into contracts; 


History: “Preliminary work activity” added by P.C. 2011-44, subsec. 4(2), February 3, 
2011, Canada Gazette, Part II, February 16, 2011, applicable after March 18, 2007. 


“railway system” includes a railway owned or operated by a com- 
mon carrier, together with all buildings, rolling stock, equipment 
and other properties pertaining thereto, but does not include a 
tramway; 


“specified development phase” of a taxpayer’s oil sands project 
means a bitumen development phase or an upgrading development 
phase of the oil sands project which can reasonably be expected to 
result in a planned level of average daily output (where that output 
is bitumen or a similar product in the case of a bitumen develop- 
ment phase, or synthetic crude oil or a similar product in the case of 
an upgrading development phase), and in respect of which phase, 


(a) not including any preliminary work activity, one or more 
designated assets was, before March 19, 2007, 


(i) acquired by the taxpayer, or 


(ii) in the process of being constructed, fabricated or in- 
stalled, by or on behalf of the taxpayer, and 


(b) the planned level of average daily output is the lesser of, 


(i) the level that was the demonstrated intention of the tax- 
payer as of March 19, 2007 to produce from the specified 
development phase, and 


(ii) the maximum level of output associated with the design 
capacity, as of March 19, 2007, of the designated asset re- 
ferred to in paragraph (a); 

History: “Specified development phase” added by P.C. 2011-44, subsec. 4(2), Febru- 


ary 3, 2011, Canada Gazette, Part Il, February 16, 2011, applicable after March 18, 
2007. 


Income Tax Regulations, Part XI 


“specified oil sands property” of a taxpayer means oil sands pro- 
perty, acquired by the taxpayer before 2012, the taxpayer’s use of 
which is reasonably required 


(a) for a specified development phase of an oil sands project of 
the taxpayer to reach completion; or 


(b) as part of a bitumen development phase of an oil sands pro- 
ject of the taxpayer, 


(i) to the extent that the output from the bitumen develop- 
ment phase is required for an upgrading development phase 
that is a specified development phase of the oil sands project 
to reach completion, and it is reasonable to conclude that all 
or substantially all of the output from the bitumen develop- 
ment phase will be so used; and 


(ii) where it was the demonstrated intention of the taxpayer 
as of March 19, 2007 to produce, from a mineral resource 
owned by the taxpayer, the bitumen feedstock required for 
the upgrading development phase to reach completion; 


History: “Specified oil sands property” added by P.C. 2011-44, subsec. 4(2), February 
3, 2011, Canada Gazette, Part II, February 16, 2011, applicable after March 18, 2007. 


“specified temporary access road” means 
(a) a temporary access road to an oil or gas well in Canada, and 


(b) a temporary access road the cost of which would, if the defi- 
nition “Canadian exploration expense” in subsection 66.1(6) of 
the Act were read without reference to paragraphs (k:1) and (1) 
of that definition, be a Canadian exploration expense because of 
paragraph (f) or (g) of that definition; 

Related Provisions: Reg. 1102(14.3)(a)—Exclusion from prescribed property; 


Reg. Sch. II:Cl. 8(i)(vi), 17(c) — Specified temporary access road excluded from other 
classes. 

History: Para. (b) of “specified temporary access road” amended by P.C. 2011-44, 
subsec. 4(1), February 3, 2011, Canada Gazette, Part II, February 16, 2011, applicable 
after March 5, 1996. 

“Specified temporary access road” added by P.C. 1999-629, subsec. 3(1), April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable after March 6, 1996. 


Interpretation Bulletins: IT-476R: CCA — Spiess used in petroleum and natu- 
ral gas activities. 


“systems software” means a combination of computer programs 
and associated procedures, related technical documentation and data 
that 


(a) performs compilation, assembly, mapping, eg Ae aay or 
processing of other programs, 


(b) facilitates the functioning of a computer system by other 
programs, 


(c) provides service or utility functions such as media conver- 
sion, sorting, merging, system accounting, performance mea- 
surement, system diagnostics or programming aids, 


(d) provides general support functions such as data management, 
report generation or security control, or 


(e) provides general capability to meet wide-spread categories of 
problem solving or processing requirements where the specific 
attributes of the work to be performed are introduced mainly in 
the form of parameters, constants or descriptors rather than in 
program logic, 
and includes a right or licence to use such a combination of com- 
puter programs and associated procedures, related technical docu- 
mentation and data; 
History: All that portion of “systems software” following para. (d) substituted by P.C. 


1983-3411, subsec. 1(2), November 3, 1983, Canada Gazette, Part II, November 23, 
1983, effective May 26, 1976. 


Interpretation Bulletins: IT-283R2: CCA — Video tapes, videotape cassettes, 
films, computer software and master recording tapes (archived). 


“tar sands ore” means ore extracted from a deposit of bituminous 
sands or oil shales; 


History: “Tar sands ore” amended by P.C. 1998-49, subsec. 2(1), January 26, 1998, 
Canada Gazette, Part II, February 4, 1998, applicable after March 6, 1996. 


“Tar sands ore” added by P.C. 1985-465, February 14, 1985, subsec. 2(1), Canada 
Gazette, Part II, March 6, 1985, applicable to taxation years commencing after Novem- 
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ber 12, 1981, except that for the purpose of that part of para. 1100(1)(w) preceding 
subpara. (i) thereof and that part of para. 1100(1)(x) preceding subpara. (i) thereof and 
for the purposes of determining the prescribed class in which depreciable property is to 
be included, the definition is not applicable with respect to depreciable property ‘ac- 
quired in taxation years commencing before November 13, 1981. 


“telegraph system” includes the buildings, structures, general plant 
and communication and other equipment pertaining thereto; 


“telephone system’’. includes the. buildings, structures, general 
plant and communication and other equipment pertaining thereto; 


“television commercial message”’ means a commercial message as 
defined in the Television Broadcasting Regulations, 1987 made 
under the Broadcasting Act; 

History: “Television commercial message” amended by P.C. 1995-775, subsec. 2(2), 


May 16, 1995, Canada Gazette, Part II, May 31, 1995, applicable after January 8, 
1987. 


“tramway or trolley bus system” includes the buildings, struc- 
tures, rolling stock, general plant and equipment pertaining thereto 
and where buses other than trolley buses are operated in connection 
therewith includes the properties pertaining to those bus operations. 


“upgrading development phase” of a taxpayer’s oil sands project 
means a.development phase that expands the oil sands project’s ca- 
pacity to process bitumen or a similar feedstock (all or substantially 
all of which is from a mineral resource owned by the taxpayer) to 
the crude oil stage or its equivalent. 

History: “Upgrading development phase” added by P.C. 2011-44, subsec. 4(2), Febru- 


ary 3, 2011, Canada Gazette, Part Il, February 16, 2011, applicable after March 18, 
2007. 


(3) Except as otherwise. provided in subsection (6), in this Part and 
Schedules II and V, 


‘“fndustrial mineral mine” includes a peat bog or deposit of peat 
but does not include a mineral resource; 


“mineral” includes peat; 
“mining” includes the harvesting of peat. 


(4) [Revoked] 


History: Subsec. 1104(4) revoked by P.C. 1979-2483, s. 3, September 13, 1979, Can- 
ada Gazette, Part II, September 26, 1979, applicable to 1978 et seq. 


(5) Mining — For the purposes of paragraphs 1100(1)(w) to (ya.1), 
subsections 1101(4a) to (4f): and: Classes 10, 28, 41 and 41.1 of 
Schedule II, a taxpayer’s “income from a mine”, or any expression 
referring to a taxpayer’s income from a mine, includes income rea- 
sonably attributable to 


(a) the processing by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) all or substan- 
tially all of which is from a mineral resource owned by the 
taxpayer to any stage, that is not beyond the prime metal 
stage or its equivalent, 


(11) iron ore all or substantially all of which is from a mineral 
resource owned by the taxpayer to any stage that is not be- 
yond the pellet stage or its equivalent, 


(iii) tar sands ore all or substantially all of which is from a 
mineral resource owned by the taxpayer to any stage that is 
not beyond the crude oil stage or its equivalent, or 


(iv) material extracted by a well, all or substantially all of 
which is from a deposit of bituminous sands or oil shales 
owned by the taxpayer, to any stage that is not beyond the 
crude oil stage or its equivalent; 


(b) the production by the taxpayer of material froma deposit of 
bituminous sands or oil shales; and 
(c) the transportation by the taxpayer of 


(1) output, other than iron ore or tar sands ore, from a mineral 
resource owned by the taxpayer that has been processed’ by 
him to any stage that is not beyond the prime metal stage or 
its equivalent, 
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(ii) iron ore from a.mineral resource owned by. the taxpayer 
that has been processed. by him to. any stage that is not be- 
yond the pellet stage or its equivalent, or 


(iii) tar sands ore from a mineral resource owned by the tax- 
payer that has been processed by him to any stage that is not 
beyond the crude oil stage or its equivalent, 


to the extent that such transportation is effected through the use 
of property of the taxpayer that is included in Class 10.in Sched- 
ule II because of paragraph (m) thereof or that would be so in- 
cluded if that paragraph were read without reference to subpara- 
graph (v) thereof and if Class 41 in Schedule II were read 
without the reference therein to that paragraph. 

Related Provisions: Reg. 1104(2) — “Ore”; Reg. 1104(3) — “Mineral”, “mining”; 

Reg. 1104(6.1) — Income from a mine excludes income from services. 

History: Opening words of subsec. 1104(5) amended by P.C. 2011-44, subsec. 4(3), 


February 3, 2011, Canada Gazette, Part II, February 16, 2011, applicable after March 
18, 2007. 


That portion of subsec. 1104(5) preceding subpara. (c)(i) amended by P.C. 1998-49, 
subsec. 2(2), January 26, 1998, Canada Gazette, Part II, February 4, 1998, applicable 
after March 6, 1996. 


That portion of subsec. 1104(5) 'preceding para:'(a) and that portion of para: 1104(5)(c) 
following subpara. (iii) substituted by P.C. 1994-230, subsecs. 2(1) and (2), February 
10, 1994, Canada Gazette, Part II, February 23, 1994; that portion preceding para. (a) 
applicable to property acquired after February 25, 1992, and that portion of para. (c) 
following subpara. (iii) applicable to 1988 et seg. 

That portion. of subsec. 1104(5) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(1), December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable to 
1988 et seq. 


Paras. 1104(5)(a) and (c) substituted by P.C. 1985- 465, February 14, 1985, subsecs. 
2(2) and (3), Canada Gazette, Part II, March 6, 1985, applicable to taxation years com- 
mencing after November 12, 1981, except that for the purpose of that part of para. 
1100(1)(w) preceding subpara. (i) thereof and that part of para. 1100(1)(x) preceding 
subpara. (1) thereof and for the purposes of determining the prescribed class in which 
depreciable property is to be included, paras.. 1104(5)(a) and (c) are not applicable with 
respect to depreciable property acquired in taxation years commencing before Novem- 
ber 13, 1981. 


Para. 1104(5)(b) substituted by P.C. 1980-1483, subsec. 1(1), June 5, 1980, Canada 
Gazette, Part II, June 25, 1980, effective April 11, 1978. 


Para. 1104(5)(c) added by P.C. 1978-344, s. 3, February 9, 1978, Canada Gazette, Part 
Il, February 22, 1978, effective after March 31, 1977. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment; IT-476R: 
CCA — Equipment used in petroleum and natural gas-activities; IT-492: CCA — In- 
dustrial mineral mines. 


(5.1) [“Gross revenue from a mine”] — For the purposes of 
Classes 41 and 41.1 of Schedule II, a taxpayer’s “gross revenue 
from a mine” includes 


(a) revenue reasonably attributable to the processing by the tax- 
payer of : 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource owned by the taxpayer to any stage that is not be- 
yond the prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource owned by the taxpayer 
to any stage that is not beyond the pellet stage or its 
equivalent, 


(iii) tar sands ore from a mineral resource owned by the tax- 
payer to any stage that is not beyond the crude oil stage or its 
equivalent, and 


(iv) material extracted by a well from a mineral resource 
owned by the taxpayer that is a deposit of bituminous sands 
or oil shales to any stage that is not beyond the crude oil 
stage or its equivalent; 


(b) the amount, if any, by which any revenue reasonably attribu- 
table to the processing by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource not owned by the taxpayer, to any stage that is not 
beyond the prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource not owned by. the tax- 
payer to any stage that is not beyond the pellet stage or its 
equivalent, 
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(ii1) tar sands ore from a mineral resource not owned by the 
taxpayer to any stage that is not beyond the crude oil stage or 
its equivalent, and 


(iv) material extracted by a well from a mineral resource not 
owned by the taxpayer that is a deposit of bituminous sands 
or oil shales to any stage that is not beyond the crude oil 
stage or its equivalent 


exceeds the cost to the taxpayer of the ore or material processed; 
and 


(c) revenue reasonably attributable to the production by the tax- 
payer of material from a deposit of bituminous sands or oil 
shales. 


Related Provisions: Reg. 1104(5.2) — Interpretation. 


History: Opening words of subsec. 1104(5.1) amended by P.C. 2011-44, subsec. 4(4), 
February 3, 2011, Canada Gazette, Part II, February 16, 2011, applicable after March 
18, 2007. 


Subsec. 1104(5.1) added by P.C. 1998-49, subsec. 2(3), January 26, 1998, Canada Ga- 
zette, Part II, February 4, 1998, applicable after March 6, 1996. 


(5.2) [“Gross revenue from a mine”] — For the purpose of 
subsection (5.1), “gross revenue from a mine” does not include rev- 
enue reasonably ‘attributable to the addition of diluent, for the pur- 
pose of transportation, to material extracted from a deposit of bitu- 
minous sands or oil shales. 


History: Subsec. 1104(5.2) added by P.C. 1998-49, subsec. 2(3), January 26, 1998, 
Canada Gazette, Part II, February 4, 1998, applicable after March 6, 1996. 


(6) For the purposes of Class 10 in Schedule II, 


(a) [“income from a mine”] — “income from ‘a mine” in- 
cludes income reasonably attributable to the processing of 


(i) ore, other than iron ore or tar sands ore, froma mineral 
resource not owned by the taxpayer to any stage that is not 
beyond the prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource not owned by the tax- 
payer to any stage that is not beyond the pellet stage or its 
equivalent, or 


(iii) tar sands ore from a mineral resource not owned by the 
taxpayer to any stage that is not beyond the crude oil stage or 
its equivalent; and 


(iv) material extracted by a well from a mineral resource not 
owned by the taxpayer that is a deposit of bituminous sands 
or oil shales to any stage that is not beyond the crude oil 
stage or its equivalent; and 


(b) [“mine”] — “mine” includes a well for the extraction of 
material from a deposit of bituminous sands or oil shales or from 
a deposit of calcium chloride, halite or sylvite. 


Related Provisions: Reg. 1104(6.1) — Income from a mine excludes income from 
services. 


History: Subpara. 1104(6)(iv) added, para. (6)(b) amended by P.C. 1998-49, subsecs. 
2(4), (5), January 26, 1998, Canada Gazette, Part Il, February 4, 1998, applicable after 
March 6, 1996. 


Para. 1104(6)(b) amended by P.C. 1996-495, subsec. 1(1), April 16, 1996, Canada Ga- 
zette, Part Il, May 1, 1996, applicable to property acquired in taxation years that begin 
after 1984. 


That portion of subsec. 1104(6) preceding para. (a) substituted by P.C. 1994-230, sub- 
sec. 2(3), February 10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 
property acquired after February 25, 1992. 


That portion of subsec. 1104(6) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(2), December 14, 1989, Canada Gazette, Part Il, January 3, 1990; applicable to 
1988 et seq. 


Para. 1104(6)(a) substituted by P.C. 1985-465, February 14, 1985, subsec. 2(4), Can- 
ada Gazette, Part II, March 6, 1985, applicable to taxation years commencing. after 
November 12, 1981, except that for the purpose of that part of para. 1100(1)(w) preced- 
ing subpara. (i) thereof and that part of para. 1100(1)(x) preceding subpara. (i) thereof 
and for the purposes of determining the prescribed class in which depreciable property 
is to be included, para. 1104(6)(a) is not applicable with respect to depreciable property 
acquired in taxation years commencing before November 13, 1981. 


Para. 1104(6)(b) substituted by P.C. 1980-1483, subsec. 1(2), June 5, 1980, Canada 
Gazette, Part II, June 25, 1980, effective April 11, 1978. 


Interpretation Bulletins: IT-469R: CCA — Earth-moving equipment; IT-476R: 
CCA — Equipment used in petroleum and natural gas activities. 
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(6.1) [Repealed] 

History: Subsec, 1104(6.1) repealed by P.C. 1999-629, subsec. 3(2), April 15, 1999, 
Canada, Gazette, Part II, April 28, 1999, applicable to taxation.years that begin after 
March 6, 1996. 

Subsec. 1104(6.1) added by P.C. 1996-1488, s. 1, September 24, 1996, Canada. Ga- 
zette, Part II, October 16, 1996, applicable to taxation years that eee after March 6, 
1996. 


(7) [“Mine”] — For the purposes of paragraphs” 1100(1)(w)° to 
(ya.1), subsections 1101(4a) to (4f) and 1102(8) and (9), section 
1107 and Classes 12, 28, 41 and 41.1 of Schedule I, | 


(a) “mine” includes 


(i) a well for the extraction of material from a deposit of bitu- 
minous sands or oil shales or from a deposit of calcium chlo- 
ride, halite or sylvite, and 


(ii) a pit for the extraction of kaolin or tar sands ore, 
but does not include 
(iii) an oil or gas well, or 


(iv) a sand pit, gravel pit, clay pit, shale pit, peat bog, deposit 
of peat or a stone quarry (other than a kaolin pit or a deposit 
of bituminous sands or oil shales); 


(b) all wells of a taxpayer for the extraction of material from one 
or more deposits of calcium chloride, halite or sylvite, the mate- 
rial produced from which is sent to the same plant for process- 
ing, are deemed to be one mine of the taxpayer; and 


(c) all wells of a taxpayer for the extraction of material from a 
deposit of bituminous sands or oil shales that the Minister, in 
consultation with the Minister of Natural Resources, determines 
constitute one project, are deemed to be one mine of the 
taxpayer. 
Related Provisions: Reg. 1104(8) — “Stone-quarry”. 
History: Opening words of subsec. 1104(7) amended by P.C. 2011-44, subsec. 4(5), 


February 3, 2011, Canada Gazette, Part Il, February 16, 2011, applicable after Match 
18, 2007. 


Subsec. 1104(7) amended by P.C. 1998-49, subsec. 2(6), January 26, 1998, Canada 
Gazette, Part II, February 4, 1998, applicable after March 6, 1996. 

Paras. 1104(7)(a) and (b) amended by P.C. 1996-494, subsec. 1(2), April 16; 1996, 
Canada Gazette, Part Il, May 1, 1996, applicable to property acquired in taxation years 
that begin after 1984 except that para. 1104(7)(a) shall be read without reference to the 
expression “or a kaolin pit” in respect of taxation years that end before 1988. 


That portion of subsec.-1104(7) preceding para. (a) substituted by P.C. 1994-230, sub- 
sec. 2(4), February 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to 
1988 et seq. 


Para. 1104(7)(a) substituted byB.e. 1990-2780, subsec. 1(2), December 20, 1990, Can- 
ada Gazette, Part II, January 16, 1991, applicable to 1988 et seq. 


That portion of subsec. 1104(7) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(3), December 14, 1989, Canada Gazette, Part I, January 3, 1990, ene to 
1988 et seq. 


Paras. 1104(7)(a), (b) substituted by P.C. 1980-1483, subsec. 1(3), June 5, 1980, Can- 
ada Gazette, Part II, June 25, 1980, effective April 11, 1978. 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities. 


(8) [“Stone quarry”]— For the purposes of subsection (7), 
“stone quarry” includes a mine producing dimension stone or 
crushed rock for use as aggregates or for other construction 


purposes. 


(8.1) [“Production”] — For greater certainty, for the purposes of 
paragraphs (c) and (e) of Class 28 and paragraph (a) of Class 41 and 
Class 41.1 in Schedule II, production means production in reasona- 
ble commercial quantities. 


History: Subsec. 1104(8.1) amended by P.C. 2011-44, subsec. 4(6), February 3, 2011, 
Canada Gazette, Part II, February 16, 2011, applicable after March 18, 2007. 


Subsec. 1104(8.1) added by P.C. 2007-114, s. 2, February 1, 2007, Canada ‘Gazette, 
Part II, February 21, 2007, applicable to property acquired after 1987. 


(9) Manufacturing or processing — For the purposes of para- 
graph..1100(1)(a.1), subsection 1100(26) and Class 29 in Schedule 
Ul, “manufacturing or processing” does not include 


(a) farming or fishing; 
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(b). logging; 
(c) construction; 


(d) operating an oil or gas well or extracting petroleum or natu- 
ral gas from a natural accumulation thereof; , 


(e) extracting minerals from a mineral resource; 
(f) processing of 


(i) ore, other than iron ore or tar sands ore, “from a mineral 
resource to any stage that is not beyond the prime metal stage 
or its equivalent, 


(ii) iron ore from a mineral resource to any stage that is not 
beyond the pellet stage or its equivalent, or 


(iii) tar sands ore from a mineral resource to any stage that is 
not beyond the crude oil stage or its equivalent; 


(g) producing industrial minerals; 
(h) producing or processing electrical energy or steam, for sale; 


(i), processing natural gas as part of. the: business. of selling or 
distributing gas in the course of operating a public utility; 


Gj) processing heavy crude oil recovered from a natural reservoir 
in Canada to a stage that is not beyond the crude oil stage or its 
equivalent; or 


(k) Canadian field processing. 
Related Provisions: ITA 125.1(2)(a) — Credit for generating electrical energy for 
sale; ITA 125.1(3) — Definition of Tenuate, or processing” for M&P credit 
purposes. 
History: The opening words of subsec. 1104(9) amended by P.C: 2009-581, subsec. 
4(3), April 23, 2009, Canada Gazette, Part Il, May 13, 2009, deemed to have come into 
force on March 19, 2007. 


Paras. 1104(9)(g), (i) and (j) amended and para. (k) added by P.C. 1999-629, subsecs. 
3(3) and (4), April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable to 
taxation years that begin after 1996. 


The opening words of subsec. 1104(9) amended by P.C. 1997-1033, subsec. AC), July 
25, 1997, Canada Gazette, Part II, August 20, 1997, Seen to taxation years ending 
after March 6, 1996. 

That portion of.subsec. 1104(9): preceding para. (a). substituted by P.C. 1994-230, sub- 
sec. 2(5), February 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to 
property acquired after February 25, 1992. 

Pata.’ 1104(9)(d) ‘substituted by P:C. 1990-2780; subsec. 1(3), December 20, 1990, 
Canada Gazette, Part II, January 16, 1991, applicable to taxation years ending after 
March 1985. f ; 
That portion of subsec. 1104(9) preceding para. (a) substituted by P.C. 1989-2464, sub- 
sec. 5(4), December 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable to 
1988 et seq. 

Para. 1104(9)(f) substituted by P.C. 1985-465, February 14, 1985, subsec. 2(5), Can- 
ada Gazette, Part II, March 6, 1985, applicable to taxation years commencing after 
November 12, 1981, except that for the purpose of that part of para. 1100(1)(w) preced- 
ing subpara. (i) thereof and that part of para. 1100(1)(x) preceding subpara. (i) thereof 
and for the purposes of determining the prescribed class in which depreciable’ property 
is to be included, para. 1104(9)(f) is not applicable with respect.to depreciable property 
acquired in taxation years commencing before November 13, 1981. 

Para. 1104(9)(j) added by P.C. 1981-3329, s. 1, November 26, 1981, Canada Gazette, 
Part H, December 9, 1981, applicable in respect of 1981 et-seq. 

Para. 1104()(g) substituted by P.C. 1978-1849, s..2, June 8,:1978, Canada Gazette, 
Part II, June; 28, 1978, applicable after March. 31, 1977 with respect.to property ac- 
quired by a taxpayer after that date or property.completed by a-taxpayer after that date, 
where the property was manufactured, by the taxpayer. 

Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-411R: Meaning of “construction”. 


(10) Certified films and video. tapes — For the purposes of 
subsection 1100(21) and the definitions “certified feature film” and 
“certified production” in subsection (2), 


(a) “Canadian” means an individual who was, at all relevant 
times, 


(i) a Canadian citizen as defined in the Citizenship Act, or 


(ii) a permanent resident within the meaning of the Immigra- 
tion Act, 1976, 


(b) a motion picture film or video tape that has been certified by 
(i) the Secretary of State, or 
(ii) the Minister of Communications 
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as a certified feature film or. certified production, as the case 
may be, may: have its certification revoked by the Minister of 
Communications where an incorrect statement was made in the 
furnishing of information for the purpose of obtaining that certi- 
fication and a.certification.that has.been so revoked. is void from 
the time of its issue; 


(c) “remuneration” does not include an amount determined by 
reference to the amount of income from a motion picture film or 
video tape; 


(c.1) “revenue guarantee” means a contract or other arrangement 
under the terms of which a taxpayer has a right to receive a min- 
imum rental revenue or other fixed revenue in respect of a right 
to the use, in any manner whatever, of a certified feature film or 
certified production; 


(c. 2) a screenwriter shall be deemed to be an individual who is a 
Canadian where 


(i) each individual involved in the preparation of the screen- 
play is a Canadian, or 


(ii) the principal screenwriter is an individual who is a Cana- 
dian and 


(A) the screenplay for the motion picture film or video 
tape is based upon a work authored by a Canadian, 


(B) copyright in the work subsists im Canada, and 
(C) the work is published in Canada; 


(d) “unit of production” means a measure used by. the Minister 
of Communications in determining the weight to be given for 
each individual Canadian referred to in subparagraph (b)(ii) of 
the definition “certified production” in subsection (2) who pro- 
vides services in respect of a motion picture film or video pe 
and 
(e) where each individual who performed a service in respect of 
a motion picture film or video tape as the 

(i) director; 

(ii) screenwriter, 

(iii) actor or actress in respect of whose services for the film 

or tape the highest remuneration was paid or payable, 


(iv) actor or actress in respect of whose services for the film 
or tape the second highest remuneration was pact or payable, 


(v) art director, 

(vi) director of photography, 

(vii) music composer, or 

(viii) picture editor 
was. a Canadian, the Minister of (Communications shall) be 
deemed to have allotted six units of production in respect of the 


film or tape for the purposes of the definition “certified produc- 
tion” in subsection (2). : 


_ History: Subpara. 1104(10)(a)(ii) substituted by P.C. 1986-477, subsec. 2(6), February 


27, 1986, Canada Gazette, Part Il, March 19, 1986, applicable to 1982 er seq. 


Subsec. 1104(10) amended by P.C. 1986-477, subsec. 2(5), February 27, 1986, Canada 
Gazette, Part II, March 19, 1986, to substitute “certified production” for “certified fea- 
ture production” and to delete “certified short production”, with such grammatical 
modifications as the circumstances required, applicable in respect of a motion picture 
film or video tape, the principal photography or taping of which commenced after 
1985. 

Paras. 1104(10)(a) substituted, (c.2), (e) added. by P.C. 1981-3478, December 10, 1981, 
Canada Gazette, December 23, 1981, applicable in respect of a motion picture film or 
video tape, the principal photography or taping of which commenced after 1981. 
Paras. 1104(10)(b) and (d) substituted by P.C. 1980-3374, s: 2, December 11, 1980, 
Canada Gazette, Part Il, December.24, 1980. 

That portion of. subsec. 1104(10) preceding para, (a) substituted, para. (c.1) added by 
P.C. 1978-3731,.s. 3,,.December 14,1978, Canada Gazette, Part Il, December 27, 
1978, applicable in respect of property acquired after 1978. 

Minister of Communications: S. 46 of 1995, c. 11, in force July 12, 1996, provides 
as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties, and functions) of 
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the Minister of Canadian Heritage extend by virtue of this Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


(11) Certified Class 34 properties — For the purposes of para- 
graph (h) of Class 34 in Schedule II, a certificate issued under 


(a) subparagraph (d)(i) of that class may be revoked by the Min- 
ister of Industry, Trade and Commerce, or 


(b) subparagraph (d)(ii) or paragraph (g) of that class, as the case 
may be, may be revoked by the Minister of Energy, Mines and 
Resources 


where 


(c) an incorrect statement was made in the furnishing of infor- 
mation for the purpose of obtaining the certificate, or 


(d) the taxpayer does not conform to the plan described in sub- 
paragraph (d)(i) or (d)(ii) of that class, as the case may be, 


and a certificate that has been so revoked shall be void from the 
time of its issue. 


History: Subsec. 1104(11) substituted by P.C. 1980-3323, s. 1, December 9, 1980, 
Canada Gazette, Part Il, December 24, 1980, effective December 11, 1979. 


(12) Amusement parks — For the purposes of Class 37 in 
Schedule II, “amusement park” means a park open to the public 
where amusements, rides and audio-visual attractions are perma- 
nently situated. 


History: Subsec. 1104(12) added by P.C. 1982-599, s. 4, February 25, 1982, Canada 
Gazette, Part II, March 10, 1982. 


(13) Classes 43.1 and 43.2 — energy conservation pro- 
perty — The definitions in this subsection apply for the purposes 
of this subsection, subsections (14) to (16) and Classes 43.1 and 
43.2 in Schedule II. 


“basic oxygen furnace gas” means the gas that is produced inter- 
mittently in a basic oxygen furnace of a steel mill by the chemical 
reaction of carbon in molten steel and pure oxygen. 

History: “Basic oxygen furnace gas” added to subsec. 1104(13) by P.C. 2005-2287, 


subsec. 1(2), December 6, 2005, Canada Gazette, Part Il, December 28, 2005, applica- 
ble in respect of property acquired after 2000. 


“biogas” means the gas produced by the anaerobic digestion of or- 
ganic waste that is sludge from an eligible sewage treatment facil- 
ity, food and animal waste, manure, plant residue or wood waste. 


Related Provisions: Reg. Sch. II:Cl. 43.1(d)(xiii) — Biogas used to produce 
electricity. 


History: “Biogas” amended by 2010, c. 25, subsec. 76(2), applicable to property ac- 
quired after February 25, 2008. 


“Biogas” added to subsec. 1104(13) by P.C. 2009-581, subsec. 4(5), April 23, 2009, 
Canada Gazette, Part Il, May 13, 2009, applicable to property acquired after March 18, 
2008. 


“bio-oil” means liquid fuel that is created from wood waste or plant 
residues using a thermo-chemical conversion process that takes 
place in the absence of oxygen. 


Related Provisions: Reg. 1104(13)“eligible waste fuel” — Inclusion of bio-oil. 


History: “Bio-oil” added to subsec. 1104(13) by P.C. 2005-2287, subsec. 1(2), De- 
cember 6, 2005, Canada Gazette, Part Il, December 28, 2005, applicable in respect of 
property acquired after February 18, 2003. 


“blast furnace gas” means the gas produced in a blast furnace of a 
steel mill, by the chemical reaction of carbon (in the form of coke, 
coal or natural gas), the oxygen in air and iron ore. 

History: “Blast furnace gas” added to subsec. 1104(13) by P.C. 2005-2287, subsec. 


1(2), December 6, 2005, Canada Gazette, Part II, December 28, 2005, applicable in 
respect of property acquired after 2000. 


“digester gas” means a mixture of gases that are produced from the 
decomposition of organic waste in a digester and that are extracted 
from an eligible sewage treatment facility for that organic waste. 


Related Provisions: Reg. 1104(13)“eligible waste fuel” — Inclusion of digester gas. 
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“distribution equipment” means equipment (other than transmis- 
sion equipment) used to distribute electrical energy generated by 
electrical generating equipment. 


“district energy equipment” means property that is part of a dis- 
trict energy system and that consists of pipes or pumps used to col- 
lect and distribute an energy transfer medium, meters, control 
equipment, chillers and heat exchangers that are attached to the 
main distribution line of a district energy system, but does not 
include 


(a) property used to distribute water that is for consumption, 
disposal or treatment, or 


(b) property that is part of the internal heating or cooling system 
of a building. 
History: “District energy equipment” added to subsec. 1104(13) by P.C. 2006-439, 
subsec. 4(3), June 1, 2006, Canada Gazette, Part II, June 14, 2006, deemed in force on 
February 23, 2005. 


“district energy system” means a system that is used primarily to 
provide heating or cooling by continuously circulating, from a cen- 
tral generation unit to one or more buildings through a system of 
interconnected pipes, an energy transfer medium that is heated or 
cooled using thermal energy. 

Related Provisions: Reg. 1104(16) — Conditions for Class 43.1/43.2 treatment. 
History: “District energy system” amended by 2010, c. 25, subsec. 76(2), applicable to 
property acquired after March 3, 2010. 


“District energy system” added to subsec. 1104(13) by P.C. 2006-439, subsec. 4(3), 
June 1, 2006, Canada Gazette, Part II, June 14, 2006, deemed in force on February 23, 
2005. 


“eligible landfill site’ means a landfill site that is situated in Can- 
ada, or a former landfill site that is situated in Canada, and, if a 
permit or license in respect of the site is or was required under any 
law of Canada or of a province, for which the permit or license has 
been issued. 


“eligible sewage treatment facility” means a sewage treatment fa- 
cility that is situated in Canada and for which a permit or license is 
issued under any law of Canada or of a province. 


“eligible waste fuel” means biogas, bio-oil, digester gas, landfill 
gas, municipal waste, pulp and paper waste and wood waste. 
Related Provisions: Reg. Sch. II:Cl. 43.1(c)(a)(i)(A) — Eligible waste fuel used in 
energy generation system. 

History: “Eligible waste fuel” amended by 2010, c. 25, subsec. 76(2), applicable to 
property acquired after February 25, 2008. 


“Eligible waste fuel” added to subsec. 1104(13) by P.C. 2009-581, subsec. 4(5), April 
23, 2009, Canada Gazette, Part Il, May 13, 2009, applicable to property acquired after 
March 18, 2008. 


“eligible waste management facility” means a waste management 
facility that is situated in Canada and for which a permit or license 
is issued under any law of Canada or of a province. 


“enhanced combined cycle system’ means an electrical generat- 
ing system in which thermal waste from one or more natural gas 
compressor systems is recovered and used to contribute at least 20 
per cent of the energy input of a combined cycle process in order to 
enhance the generation of electricity, but does not include the natu- 
ral gas compressor systems. 


“food and animal waste” means organic waste that is disposed of 
in accordance with the laws of Canada or a province and that is 


(a) generated during the preparation or processing of food for 
human or animal consumption; 
(b) food that is no longer fit for human or animal consumption; 
or 
(c) animal remains. 
History: “Food and animal waste” added to subsec. 1104(13) by, 2010, c. 25, subsec. 
76(3), applicable to property acquired after February 25, 2008. 
“food waste” — [Repealed] 


History: “Food waste” repealed by 2010, c. 25, subsec. 76(1), applicable to property 
acquired after February 25, 2008. 
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“Food waste” added to subsec. 1104(13) by P.-C. 2009-581, subsec: 4(5), April 23, 
2009, Canada Gazette, Part II, May 13, 2009, applicable to. property acquired after 
March 18, 2008. 


“fossil fuel’? means a fuel that is petroleum, natural gas or related 
hydrocarbons, basic oxygen furnace gas, blast furnace gas, coal, 
coal gas, coke, coke oven gas, lignite or peat. 

History: “Fossil fuel’ in subsec. 1104(13) amended by P.C. 2005-2287, subsec. 1(1), 


December 6, 2005, Canada Gazette, Part Il, December 28, 2005, applicable in respect 
of property acquired after 2000. 


“Jandfill gas” means a mixture of gases that are produced from the 
decomposition of organic waste and that are extracted from an eligi- 
ble landfill site. 


Related Provisions: Reg. 1104(13)‘eligible waste fuel” — Inclusion of landfill gas. 


“municipal. waste” means the combustible portion of waste mate- 
rial (other than waste material that is considered to be toxic or haz- 
ardous waste pursuant to any law of Canada or of a province) that is 
generated in Canada and that is accepted at an eligible landfill site 
or an eligible waste management facility and that, when burned to 
generate energy, emits only those fluids or other emissions that are 
in compliance with the law of Canada or of a province. 


Related Provisions: Reg. 1104(13)‘eligible waste fuel’ — Inclusion of municipal 
waste. 


‘plant residue” means the residue of plants that would, but for its 
use in a system that converts biomass into bio-oil or biogas, be 
waste material, but does not include wood waste or waste that no 
longer has the chemical properties of the plants of which it is a 
residue. 

History: “Plant residue” amended by P.C. 2009-581, subsec. 4(4), April 23, 2009, 


Canada Gazette, Part II], May 13, 2009, applicable to property acquired after March 18, 
2008. 


“Plant residue” added to subsec. 1104(13) by P.C. 2005-2287, subsec. 1(2), December 
6, 2005, Canada Gazette, Part II, December 28, 2005, applicable in respect of property 
acquired after February 18, 2003. 


“pulp and paper waste” means 


(a) tall oil soaps, crude tall oil and turpentine that are produced 
as by-products of the processing of wood into pulp or paper; and 


(b) the by-product of a pulp or paper plant’s effluent treatment, 
or its de-inking processes, if that by-product has)a solid content 
of at least 40 per cent before combustion. 
Related Provisions: Reg. 1104(13)“eligible waste fuel’— Inclusion of pulp and 
paper waste. 


History: “Pulp and paper waste” added to subsec. 1104(13) by P.C. 2009-581, subsec. 
4(5), April 23, 2009, Canada Gazette, Part Il, May 13, 2009, applicable to property 
acquired after March 18, 2008. 


“solution gas” means. a fossil fuel that is gas that would otherwise 
be flared and has been extracted from a solution of gas and pro- 
duced oil. 


History: “Solution gas” added by P.C. 2000-1331, s. 2, August 23, 2000, Canada Ga- 
zette, Part II, September 13, 2000, applicable after February 16, 1999. 


“spent pulping liquor” means the by-product of a chemical pro- 
cess of transforming wood into pulp, consisting of wood residue 
and pulping agents. 

History: “Spent pulping liquor” added by P.C. 2006-1103, subsec. 1(2), October 19, 


2006, Canada Gazette, Part Il, November 1, 2006, deemed in force on November 14, 
2005. 


“thermal waste” means waste heat energy extracted from a distinct 

point of rejection in an industrial process that would otherwise 
(a) be vented to the atmosphere or transferred to a liquid; and 
(b) not be used for a useful purpose. 

History: “Thermal waste” amended by 2011, c. 24, s. 79, applicable in respect of pro- 

perty acquired after March 21, 2011. 


“transmission equipment” means equipment used to transmit 
more than 75 per cent of the annual electrical energy generated by 
electrical generating equipment, but does not include a building. 


“wood waste” includes scrap wood, sawdust, wood chips, bark, 
limbs, saw-ends and hog fuel, but does not include spent pulping 
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liquor and any waste that no longer has the physical or chemical 
properties of wood. 


Related Provisions: Reg. 1104(13)“eligible waste fuel’ — Inclusion of wood waste. 


History: “Wood waste” amended by P.C. 2006-1103, subsec. 1(1), October 19, 2006, 
Canada Gazette, Part II, November 1, 2006, deemed in force on November 14, 2005. 


History [Reg. 1104(13)]: The heading and opening words of subsec. 1104(13) 
amended by P.C. 2006-439, subsecs. 4(1) and (2), June 1, 2006, Canada Gazette, Part 
II, June 14, 2006, deemed in force on February 23, 2005. 


Subsec. 1104(13) added by P.C. 1997-1033, subsec. 4(2), July 25, 1997, Canada Ga- 
zette, Part II, August 20, 1997, applicable after February 21, 1994. 


(14) [Class 43.1(c)/43.2(a) compliance] — Where property of 
a taxpayer is not operating in the manner required by paragraph (c) 
of Class 43.1, or paragraph (a) of Class 43.2, in Schedule II solely 
because of a deficiency, failing or shutdown that! is beyond the con- 
trol of the taxpayer of the system of which it is a part and that previ- 
ously operated in the manner required by that paragraph, as the case 
may be, that property is deemed, for the purpose of that paragraph, 
to be operating in the manner required under that paragraph during 
the period of the deficiency, failing or shutdown, if the taxpayer 
makes all reasonable efforts to rectify the circumstances within a 
reasonable time. 

Related Provisions: Reg. 1104(13) — Definitions; Reg. .1104(15) — Interpretation 
of “system”; Reg. 1104(16) — District energy system. 

History: Subsec. 1104(14) amended by P.C. 2006-439, subsec. 4(4), June 1, 2006, 
Canada Gazette; Part Il, June 14, 2006, deemed in force on February 23, 2005. 


Subsec. 1104(14) added by P.C. 1997-1033, subsec. 4(2), July 25, 1997, Canada Ga- 
zette, Part II, August 20, 1997, applicable after February 21, 1994. 


(15) [Interpretation of “system” for subsec. (14)] — For the 
purpose of subsection (14), a taxpayer’s system referred to in that 
subsection that has at any particular time operated in the manner 
required by paragraph (c) of Class 43.1, or paragraph (a) of Class 
43.2, in Schedule II includes at any time after the particular time a 
property of another person or partnership if 


(a) the property would reasonably be considered to be part of the 
taxpayer’s system were the property owned by the taxpayer; 


(b) the property utilizes steam obtained from the taxpayer’s sys- 
tem primarily in an industrial process (other than the generation 
of electrical energy); 


(c) the operation of the property is necessary for the taxpayer’s 
system to operate in the manner ‘required by paragraph (c) of 
Class 43.1, or paragraph (a) of Class 43.2, in Schedule II, as the 
case may be; and 


(d) at the time that the taxpayer’s system first became opera- 
tional, the deficiency, failing or shutdown in the operation of the 
property could not reasonably have been anticipated by the tax- 
payer to occur within five years after that time. 

Related Provisions: Reg. 1104(13) — Definitions. 


History: The opening words of subsec. 1104(15) amended by P.C. 2006-439, subsec. 
4(S), June 1, 2006, Canada Gazette, Part II, June 14, 2006, deemed.in force on Febru- 
ary 23, 2005. 

Para. 1104(15)(c) amended by the said P.C. 2006-439, subsec. 4(6), deemed in force on 
February 23, 2005. 


Subsec. 1104(15) added by P.C. 2005-2186, s. 4, November 22, 2005, Canada Gazette, 
Part II, December 14, 2005, applicable to property acquired after February 21, 1994. 


(16) [District energy system] — For the purpose of subsection 
(14), a district energy system is deemed to satisfy the requirements 
of paragraph (c) of Class 43.1, or paragraph (a) of Class 43.2, in 
Schedule II, as the case may be, if the electrical cogeneration equip- 
ment that produces the thermal energy used by the system is 
deemed by subsection (14) to meet the requirements of paragraph 
(c) of Class 43.1, or paragraph (a) of Class 43.2, in Schedule II, as 
the case may be. 

Related Provisions: Reg. 1104(13) — Definitions. 

History: Subsec. 1104(16) added by P.C. 2006-439, subsec. 4(7), June 1, 2006, Can- 
ada Gazette, Part II, June 14, 2006, deemed in force on February 23, 2005. 
Related Provisions [Reg. 1104]: ITA 20(1.1) — Definitions in ITA 13(21) apply. 


Selected Cases [Reg. 1104]: Brydges v. R., [1996] 1 C.T.C. 2851 (TCC) (Certifica- 
tion cannot be subsequently revoked). 
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Definitions [Reg. 1104]: “amount”, “assessment” —ITA 248(1); “associated” — 
ITA 256; “basic oxygen furnace gas” — Reg. 1104(13); “beneficially owned” —ITA 
248(3); “biogas”, “bio-oil” — Reg. 1104(13); “bitumen development phase” — Reg. 
1104(2); “bituminous sands” — ITA 248(1); “blast furnace gas” — Reg. 1104(13); 
“business” — ITA 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 
ITA 255, Interpretation Act 35(1); “Canadian” — Reg. 1104(10)(a), (c.2); “Canadian 
exploration expense” —ITA 66.1(6), 248(1); “Canadian field processing” — ITA 
248(1); “certified feature film”, “certified production” — Reg. 1104(2); “class” — 
Reg. 1101(6), 1102(1)-(3), (14), (14.1); “coal mine operator’, “completion”, “com- 
puter software” — Reg. 1104(2); “corporation” —ITA 248(1), Interpretation Act 
35(1); “designated asset”, “development phase” — Reg. 1104(2); “digester gas”, “dis- 
tribution equipment”, “district energy system”, “eligible landfill site’, “eligible sewage 
treatment facility”, “eligible waste management facility’ — Reg. 1104(13); “end of the 
taxation year” — Reg. 1104(1); “enhanced combined cycle system” — Reg. 1104(13); 
“farming” —ITA 248(1); “fiscal period’ —ITA 249.1; “fishing” —ITA 248(1); 
“food and animal waste”, “fossil fuel” — Reg. 1104(13); “individual” —ITA 248(1); 
“landfill gas” — Reg. 1104(13); “mineral” — Reg. 1104(3); “mineral resource’’, “Min- 
ister” — ITA 248(1); “Minister of Natural Resources” — Department of Natural Re- 
sources Act s. 3; “month” — Interpretation Act 35(1); “municipal waste” — Reg. 
1104(13); “non-resident”, “oil or gas well” —ITA 248(1); “oil sands project”, “oil 
sands property”, “ore’”— Reg. 1104(2); “Parliament” — Interpretation Act 35(1); 
“person” —ITA~ 248(1); “pipeline” —Reg. 1104(2); “plant residue” — Reg. 
1104(13); “preliminary work activity’ — Reg. 1104(2); “property” —ITA 248(1); 
“province” — Interpretation Act 35(1); “pulp and paper waste” — Reg. 1104(13); “ra- 
dio” — Interpretation Act 35(1); “related” — ITA 251(2)-(6); “remuneration” — Reg. 
1104(10)(c); “resident” —ITA 250; “revenue guarantee” — Reg. 1104(10)(c.1); “‘se- 
curity” — Interpretation Act 35(1); “specified development phase” — Reg. 1104(2); 
“spent pulping liquor” — Reg. 1104(13); “stone quarry” — Reg. 1104(8); “system” — 
Reg. 1104(15); “systems software” — Reg. 1104(2); “tar sands” —ITA 248(1); “tar 
sands ore” — Reg. 1104(2); “taxation year” —ITA 249, Reg. 1104(1); “taxpayer? — 
ITA 248(1); “telecommunications” — Interpretation Act 35(1); “thermal waste’, 
“transmission equipment” — Reg. 1104(13); “unit of production” — Reg. 1104(10)(d); 
“upgrading development phase” — Reg. 1104(2); “wood waste” — Reg. 1104(13). 


DIVISION VI — CLASSES PRESCRIBED 


1105. The classes of property provided in this Part and in Schedule 
II are hereby prescribed for the purposes of the Act. 

History: S. 1105 amended by P.C. 1996-571, s. 1, April 23, 1996, Canada Gazette, 
Part Ii, May I, 1996, applicable to taxation years that end after February 21, 1994. 
S. 1105 substituted by P.C. 1982-599, s. 5, February 25, 1982, Canada Gazette, Part Il, 
applicable to taxation years ending after December 11, 1979. 

Definitions [Reg- 1105]: “class” — Reg. 1101(6), 1102(1)-(3), (14), (14.1); “pre- 
scribed”, “property” — ITA 248(1). 


DiviSiION VIl — CERTIFICATES ISSUED BY THE 
MINISTER OF CANADIAN HERITAGE 


1106. (1) Interpretation — The following definitions apply in this 
Division and in paragraph (x) of Class 10 in Schedule II. 


“application for a certificate of completion’, in respect of a film 
or video production, means an application by a prescribed taxable 
Canadian corporation in respect of the production, filed with the 
Minister of Canadian Heritage before the day (in this Division re- 
ferred to as “the production’s application deadline”) that is the later 
of 


(a) the day that is 24 months after the end of the corporation’s 
taxation year in which the production’s principal photography 
began, or 


(b) the day that is 18 months after the day referred to in para- 
graph (a), if the corporation has filed, with the Canada Revenue 
Agency, and provided to the Minister of Canadian Heritage a 
copy of, a waiver described in subparagraph 152(4)(a)(ii) of the 
Act, within the normal reassessment period for the corporation 
in respect of the first and second taxation years ending after the 
production’s principal photography began. 

History: Para. (b) of “application for a certificate of completion” amended by P.C. 


2010-551, s. 2, April 29, 2010, Canada Gazette, Part Il, May 12, 2010, in force on May 
12, 2010. 


“Canadian” means a person that is 
(a) an individual who is 


(i) a citizen, as defined in subsection 2(1) of the Citizenship 
Act, of Canada, or 
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(ii) a permanent resident, as defined in subsection 2(1) of the 
Immigration and Refugee Protection Act, or 


(b) a corporation that is a Canadian-controlled entity, as deter- 
mined under sections 26 to 28 of the Investment Canada Act. 
1106(8)(c) — Principal screenwriter deemed not 


Related Provisions: Reg. 


Canadian. 


“Canadian government film agency” means a federal or provin- 
cial government agency whose mandate is related to the provision 
of assistance to film productions in Canada. 

Related Provisions: ITA 241(4)(d)(xv) — Disclosure of information to government 
agency providing assistance. 


“certificate of completion’, in respect of a film or video produc- 
tion of a corporation, means a certificate certifying that the produc- 
tion has been completed, issued by the Minister of Canadian Heri- 
tage before the day (in this Division referred to as “the production’s 
certification deadline”) that is six months after the production’s ap- 
plication deadline. 


“excluded production” means a film or video production, of a par- 
ticular corporation that is a prescribed taxable Canadian 
corporation, 
(a) in respect of which 
(i) the particular corporation has not filed an application for a 
certificate of completion before the production’s application 
deadline, 


(ii) a certificate of completion has not been issued before the 
production’s certification deadline, 


(iii) where the production is not a treaty co-production, 
neither the particular corporation nor another prescribed tax- 
able Canadian corporation related to the particular 
corporation 


(A) is, except to the extent of an interest in the production 
held by a prescribed taxable Canadian corporation as a 
co-producer of the production or by a prescribed person, 
the exclusive worldwide copyright owner in the produc- 
tion for all commercial exploitation purposes for the 25- 
year period that begins at the earliest time after the pro- 
duction was completed that it is commercially exploita- 
ble, and 


(B) controls the 
exploitation, 


(iv) there is not an agreement in writing, for consideration at 
fair market value, to have the production shown in Canada 
within the 2-year period that begins at the earliest time after 
the production was completed that it is commercially 
exploitable, 


(A) with a corporation that is a Canadian and is a distribu- 
tor of film or video productions, or 


initial licensing of commercial 


(B) with a corporation that holds a broadcasting license 
issued by the Canadian Radio-television and Telecommu- 
nications Commission for television markets, or 


(v) distribution is made in Canada within the 2-year period 
that begins at the earliest time after the production was com- 
pleted that it is commercially exploitable by a person that is 
not a Canadian, or 


(b) that is 


(i) news, current events or public affairs programming, or a 
programme that includes weather or market reports, 


(ii) a talk show, 


(iii) a production in respect of a game, questionnaire or con- 
test (other than a production directed primarily at minors), 


(iv) a sports event or activity, 

(v) a gala presentation or an awards show, 
(vi) a production that solicits funds, 

(vii) reality television, 
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(viii) pornography, 
(ix) advertising, 


(x) a production produced primarily for industrial, corporate 
or institutional purposes, or 


(xi) a production, other than a documentary, all or substan- 
tially all of which consists of stock footage. 


Related Provisions: Reg. 1106(2) — Prescribed taxable Canadian corporation; Reg. 
1106(10) — Prescribed person. s 


“producer” means a producer of a film or video production, except 
that it does not include a person unless the person is the individual 
who 


(a) controls and is the central decision maker in respect of the 
production; ipiv 


(b) is directly responsible for the acquisition of the production 
story or screenplay and the development, creative and financial 
control and exploitation of the production; and 


(c) is identified in the production as being the producer of the 
production. 


“remuneration”? means remuneration other than an amount deter- 
mined by reference to profits or revenues. — 


“twinning arrangement” means the pairing of two distinct film or 
video productions, one of which is a Canadian film or video pro- 
duction and the other of which is a foreign film or video production. 


(2) Prescribed taxable Canadian corporation — For the pur- 
poses of section 125.4 of the Act and this Division, “prescribed tax- 
able Canadian corporation” means a taxable Canadian corporation 
that is a Canadian, other than a corporation that is’ 


(a) controlled directly or indirectly in any manner whatever by 
one or more persons all or part of whose taxable income is ex- 
empt from tax under Part I of the Act; or 


(b) a prescribed labour-sponsored venture capital corporation, as 
defined in section 6701. 


Related Provisions: ITA 256(5.1), (6.2) — Meaning of “controlled directly or indi- 
rectly”; Reg. 6701 — Prescribed labour-sponsored venture capital corporation. 


(3) Treaty co-production — For the purpose of this Division, 
“treaty co-production” means a film or video production whose pro- 
duction is contemplated under any of the following instruments, and 
to which the instrument applies: 


(a) a co-production treaty entered into between Canada and an- 
other State; 


(b) the Memorandum of Understanding between the Govern- 
ment of Canada and the Government of the Hong Kong Special 
Administrative Region of the People’s Republic of China on 
Film and Television Co-Production; 


(c) the Common Statement of Policy on Film, Television and 
Video Co-Productions between Japan and Canada; 


(d) the Memorandum of Understanding between the Govern- 
ment of Canada and the Government of the Republic of Korea 
on Television Co-Production; and 


(e) the Memorandum of Understanding between the Govern- 
ment of Canada and the Government of the Republic of Malta 
on Audio-Visual Relations. 


(4) Canadian film or video production — Subject, to subsec- 
tions (6) to (9), for the purposes. of section 125.4 of the Act, this 
Part and Schedule II, “Canadian film or video production” means a 
film or video production, other than an excluded production, of a 
prescribed. taxable Canadian corporation in respect of which the 
Minister of Canadian Heritage has issued a certificate (other than a 
certificate that has been revoked: under subsection 125.4(6) of the 
Act) and that is 


(a) a treaty co-production; or 
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(b) a film or video production 


“(i whose producer is a Canadian at all timés during its 
production, 


(ii) in respect of which the Minister of Canadian Heritage has 
allotted not less than six points in accordance with subsection 
(5), : 

(ii1) in respect of which not less than 75% of the total of all 
costs for services provided in respect of producing the pro- 
duction (other than excluded costs) was payable in respect of 
services provided to,or. by individuals.who are Canadians, 
and for the purpose of this subparagraph, excluded costs are 


(A) costs determined by reference to the amount of in- 
come from the production, 


(B) remuneration payable to, or in respect of, the pro- 
ducer or individuals. described: in any of subparagraphs 
(5)(a)(i) to. (viii), and (b)(G) to:(vi) and paragraph (5)(c) 
(including any individuals that would be described in par- 
agraph (5)(c) if they; were Canadians), 


(C) amounts payable in respect of insurance, financing, 
brokerage, .legal and accounting. fees,, and . similar 
amounts, and 


(D) costs described in subparagraph (iv), and 


(iv) in respect of which not less than 75% of the total of all 
costs incurred for the post-production of the production, in- 
cluding laboratory, work, sound. re-recording, sound editing 
and picture editing, (other than costs that are determined by 
reference to the amount of income from the production and 
remuneration that is payable: to, or in respect of, the producer 
or individuals described in any of subparagraphs (5)(a)(i) to 
(viii) and (b)(i) to, (vi) and paragraph (5)(c), including any 
individuals that would be described in paragraph (5)(c) if 
they were Canadians) was incurred in respect of services pro- 
vided in Canada. 
Related Provisions: ITA 241(3.3) — Disclosure to public of information on produc- 
tion certificate; Reg. 1101(5k.1)— Separate class for certain property under Class 
10(x); Reg. 1106(1) — Definitions; Reg. 1106(5) — Points for creative services; Reg. 
Sch: II:Cl. 10(x)'— ‘CCA’ class for Canadian film or video production. 


(5) [Creative services] — For the purposes of this Division, the 
Minister of Canadian Heritage shall allot, in respect of-a film or 
video production 


(a) that is not an animation production, in respect of each of the 
following persons if that person is an individual who.is a 
Canadian, 


(i) for the director, two points, 
(4i) for.the..screenwriter, two points, 


(iii) for the lead performer for whose services the highest re- 
muneration ‘was payable, one point, 


(iv) for the lead performer for whose services the second 
highest remuneration was payable, one point, 


(v) for the art director, one point, 

(vi) for the director of photography, one point, 
(vii) for the music composer, one point, and 
(viii) for the picture editor, one point; 


(b) that is an animation production, in respect of each of the fol- 
lowing persons if that;person is an individual who is a Canadian, 


(i) for the director, one point, 


(ii) for the lead voice for which the highest or second highest 
remuneration was payable, one point, 


(iii) for the design supervisor, one point, 


(iv) for the camera operator where the camera operation is 
done in Canada, one point, 


(v) for the music composer, one point, and 
(vi) for the picture editor, one point; 
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(c) that is an animation production, one point if both the princi- 
pal screenwriter and the storyboard supervisor are individuals 
who are Canadians; and 


(d) that is an animation production, in respect of each of the fol- 
lowing places if that place is in Canada, 


(i) for the place where the layout and background work is 
done, one point, 


(ii) for the place where the key animation is done, one point, 
and 


(iii) for the place where the assistant animation and in- 
betweening is done, one point. 
Related Provisions: Reg. 1106(1) — Definitions; Reg. 1106(6) — Specific points 


required; Reg. 1106(7) — Special rule for animation production; Reg. 1106(8) — Lead 
performer/screenwriter; Reg. 1106(9) — Special rule for documentary production. 


(6) [Specific points required] — A production (other than a 
production that is an animation production or a treaty co-produc- 
tion) is a Canadian film or video production only if there is allotted 
in respect of the production two points under subparagraph (5)(a)(i) 
or (ii) and one point under subparagraph (5)(a)(iii) or (iv). 


(7) [Specific points required] — An animation production 
(other than a production that is a treaty co-production) is a Cana- 
dian film or video production only if there is allotted, in respect of 
the production, 


(a) one point under subparagraph (5)(b)(i) or paragraph (5)(c); 
(b) one point under subparagraph (5)(b)(ii); and 
(c) one point under subparagraph (5)(d)(ii). 


(8) Lead performer/screenwriter — For the purposes of this 
Division, 
(a) a lead performer in respect of a production is an actor or 
actress who has a leading role in the production having regard to 
the performer’s remuneration, billing and time on screen; 


(b) a lead voice in respect of an animation production is the 
voice of the individual who has a leading role in the production 
having regard to the length of time that the individual’s voice is 
heard in the production and the individual’s remuneration; and 


(c) where a person who is not a Canadian participates in the 
writing and preparation of the screenplay for a production, the 
screenwriter is not a Canadian unless the principal screenwriter 
is an individual who is otherwise a Canadian, the screenplay for 
the production is based upon a work authored by a Canadian, 
and the work is published in Canada. 


(9) Documentary production — A documentary production that 
is not an excluded production, and that is allotted less than six 
points because one or more of the positions referred to in paragraph 
(5)(a) is unoccupied, is a Canadian film or video production if all of 
the positions described in that paragraph that are occupied in re- 
spect of the production are occupied by individuals who are 
Canadians. 


(10) Prescribed person — For the purpose of section 125.4 of 
the Act and this Division, “prescribed person” means any of the 
following: 
(a) a corporation that holds a television, speciality or pay-televi- 
sion broadcasting licence issued by the Canadian Radio-televi- 
sion and Telecommunications Commission; 


(b) a corporation that holds a broadcast undertaking licence and 
that provides production funding as a result of a “significant be- 
nefits” commitment given to the Canadian Radio-television and 
Telecommunications Commission; 


(c) a person to which paragraph 149(1)(1) of the Act applies and 
that has a fund that is used to finance Canadian film or video 
productions; 


(d) a Canadian government film agency; 


(e) in respect of a film or video production, a non-resident per- 
son that does not carry on a business in Canada through a per- 
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manent establishment in Canada where the person’s interest in 
the production is acquired to comply with the certification re- 
quirements of a treaty co-production twinning arrangement; and 


(f) a person 
(i) to which paragraph 149(1)(f) of the Act applies, 


(ii) that has a fund that is used to finance Canadian film or 
video productions, all or substantially all of which financing 
is provided by way of a direct ownership interest in those 
productions, and 


(iii) that, after 1996, has received donations only from per- 
sons described in paragraphs (a) to (e). 


Related Provisions: ITA 253— Extended meaning of “carry on business in 
Canada”. 


Regulations: No provision defining “permanent establishment” as yet (though Reg. 
8201 would be the logical choice). 


(11) Prescribed amount — For the purpose of the definition “‘as- 
sistance” in subsection 125.4(1) of the Act, “prescribed amount” 
means an amount paid or payable to a taxpayer under the License 
Fee Program of the Canada Television and Cable Production Fund 
or the Canada Television Fund/Fonds canadien de télévision. 


Proposed Amendment — Reg. 1106(11) 


(11) For the purpose of the definition “assistance” in subsection 
125.4(1) of the Act, “prescribed amount” means an amount paid 
or payable to a taxpayer under the License Fee Program of the 
Canada Media Fund. 


Application: The October 31, 2011 draft legislation, s: 65, will amend subsec. 
1106(11) to read as above, deemed to have come into force on April 1, 2010. 


Technical Notes: Section 1106 provides rules related to the Canadian Film or 
Video Production Tax Credit. , hae . 


Subsection 1106(1 1) prescribes amounts oad or payable under the Liceiee Fre Pro- 
gram of the Canada Television and Cable Production Fund or the Canada Television 
Fund for the purpose of the definition “assistance” in subsection 125.4(1) of the Act. 
As a result, such payments will not be considered assistance for the purposes of the 
Canadian Film or Video Production Tax Credit provided under section. 125.4 of the 
Act. 


Subsection 1106(11) is amended to refer to the Licence fee Program of the Canada 
Media Fund. : : 


History [Reg. 1106]: S. 1106 (Div. VII) added by P.C. 2005-698, s. 3, May 3, 2005, 
Canada Gazette, Part Il, May 18, 2005, applicable to 1995 er seg. except that, 


(a) in the case of a film or video production for which a Canadian film or video 
production certificate (within the meaning assigned by ITA 125.4(1) is obtained 
before 1997, cl. (a)(iii)(A) of the definition “excluded production” in subsec. 
1106(1) is to be read as follows: 


(A) is, except to the extent of an interest in the production held by a pre- 
scribed taxable Canadian corporation as a co-producer of the production or 
by a prescribed person, the exclusive worldwide copyright owner in the pro- 
duction for all commercial exploitation purposes for the 5-year. period that 
begins at the earliest time after the production was completed that it is com- 
mercially exploitable, and 


(b) in the case of a film or video production for which a Canadian film or video 
production certificate (within the meaning assigned by ITA 125.4(1) is obtained 
before November 2001, subpara. (a)(ii) of the definition “Canadian” in subsec. 
1106(1) is to be read as follows: 


(ii) a permanent resident within the meaning assigned by the Immigration 
Act, or 


(c) in the case of a film or video production of a corporation for which the first 
taxation year, which ended after principal photography of the production began, 
ended before 2000, 


(i) subsec. 1106(1) is to be read without reference to the definition “application 
for a certificate of completion”, 


(ii) the definition “excluded production” in subsec. 1106(1) is to be read with- 
out reference to subpara. (a)(i), and 


(iii) the definition “certificate of completion” in subsec. 1106(1) is to be read 
as follows: 


“certificate of completion”, in respect of a film or video production of a 
corporation, means a certificate issued by the Minister of Canadian Her- 
itage before the day that is 30 months after the end of the corporation’s 
taxation year in which the production’s principal photography began, 
certifying that the production has been completed within two years after 
the end of that taxation year.; and 
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(d) in the case of a film or video production of a corporation for which the first 
taxation year, which ended after principal photography, of the production, began, 
ended after 1999 and before 2004, 


(i) subsec. 1106(1) is to be read without reference to the definition “application 
for a certificate of completion”, 


(ii) the definition “excluded production” in subsec. 1106(1) is to be read with- 
out reference to subpara. (a)(i), and 


(iii) the definition “certificate of completion” in subsec. 1106(1) is to be read 
as follows: 


_ “certificate of completion”, in respect of a film or video production of a 
corporation, means a certificate certifying that the production has been 
completed, issued by the Minister of Canadian Heritage before the day 
(in this Division referred to as “the production’s certification deadline”) 
that is the later of 


(a) the day that is 30 months after the end of the corporation’s taxa- 
tion year in which the production’s principal photography, began, or 


(b) the day that is 18 months after the day referred to in paragraph 
(a), if the corporation has filed, with the Canada Customs and Reve- 
nue Agency, a waiver described in subparagraph 152(4)(a)(ii) of the 
Act, within the normal reassessment period for the corporation in 
respect of the first and second taxation years ending after the pro- 
duction’s principal photography began. 


Former Division VII (s. 1106) repealed by P.C. 1995-775, s. 3, May 16, 1995, Canada 
Gazette, Part II, May 31, 1995, applicable to. property acquired on or after May 31, 
1995. 


Definitions [Reg. 1106]: “amount” — ITA 248(1); “animation production” — Reg. 
1106(6); “application deadline” — Reg. 1106(1)“application for a certificate of com- 
pletion”; “application for a certificate of completion” — Reg. 1106(1); “broadcast- 
ing” — Interpretation Act 35(1); “business” — ITA 248(1); “Canada” —ITA 255, In- 
terpretation. Act 35(1);. “Canadian” — Reg. 1106(1);. “Canadian film. or video 
production” — Reg. 1106(4); “Canadian government film agency” — Reg. 1106(1); 
“carry on a business in Canada” —ITA 253; “certificate of completion” — Reg. 
1106(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “excluded. produc- 
tion” —Reg. 1106(1); “individual? —ITA 248(1); “lead -. performer” — Reg. 
1106(8)(a); “lead voice” — Reg. 1106(8)(b); “Minister” —ITA 248(1); “month” — 
Interpretation Act 35(1); “non-resident”, “person”, “prescribed” — ITA 248(1); “pro- 
ducer” — Reg. 1106(1); “related” — ITA 251(2)-(6); “remuneration” — Reg. 1106(1); 
“resident” — ITA 250; “taxable Canadian corporation” — ITA 89(1),-248(1); “taxable 
income” — ITA 248(1); “taxation year” — ITA 249, Reg. 1104(1); “taxpayer” — ITA 
248(1); “the production’s application deadline” — Reg. 1106(1)“application for a cer- 


tificate of completion”; “the production’s certification deadline” — Reg. 1106(1)“cer- 


tificate of completion”; “twinning arrangement’’— Reg. 1106(1); “writing” — Inter- 
pretation Act 35(1). 


DIVISION Vill — DETERMINATION OF VISCOSITY 
AND DENSITY 


1107. (1) For the purpose of the definition “bituminous sands” in 
section 248(1) of the Act, viscosity or density of hydrocarbons shall 
be determined using a number of individual samples (constituting a 
representative sampling of that deposit or those deposits, as the case 
may be, from which the taxpayer is committed to produce by means 
of one mine) tested 


(a) at atmospheric pressure; 
(b) at a temperature of 15.6 degrees Celsius; and 


(c) free of solution gas. 


History: S. 1107 added by P.C. 1998-49, s. 3, January 26, 1998, Canada Gazette, Part 
II, February 4, 1998, applicable after March 6, 1996. 


Definitions [Reg. 1107]: “individual” —ITA 248(1); “solution gas” — Reg. 
1104(13); “taxpayer” — ITA 248(1). 


PART XII — RESOURCE AND PROCESSING 
ALLOWANCES 


History: Part XII amended by P.C. 1985-2277, s. 2, July 24, 1985, Canada Gazette, 
Part II, to substitute “predecessor” wherever “predecessor corporation” appeared, appli- 
cable to taxation years ending after April 19, 1983. 


Part XII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


1200. For the purposes of section 65 of the Act, there may be de- 
ducted in computing the income’ of a taxpayer for a taxation year 


Reg. 
S. 1202(2) 


such of the amounts determined in accordance with sections 1201 to 
1209 and 1212 as are applicable. 


History: S. 1200 substituted by P.C. 1979-649, s. 1, March 8, 1979, Canada Gazette, 
Part II, March 28, 1979, effective for taxation years ending after April 10, 1978. 


Definitions [Reg. 1200]: “amount” —ITA 248(1); “taxation year’ —ITA 249; 
“taxpayer” — ITA 248(1). 


1201. Earned depletion allowances — In computing a tax- 
payer’s income for a taxation year there may be deducted ‘such 
amount as he may claim not exceeding the lesser of 


(a) the aggregate of 


(i) 25 per cent of the amount, if any, by which the taxpayer’s 
resource profits for the year exceed four times the total of 
amounts, if any, deducted under subsection 1202(2) in com- 
puting the taxpayer’s income for the year, and 


(ii) the amount, if any, by which the aggregate of amounts 
included in computing the taxpayer’s income for the year 
under paragraphs 59(3.3)(a) and (b) of the Act exceeds the 
aggregate of amounts, if any, that may reasonably be consid- 
ered to have been deducted under subsection 1202(2) by rea- 
son of subparagraph (b)(ii) thereof in computing the tax- 
payer’s income for the year; and 


(b) the aggregate of 


(i) the taxpayer’s earned depletion base as of the end of the 
year, and 


(ai) the amount, if any, by which 


(A) the aggregate determined under paragraph 1202(4)(a) 
in respect of the taxpayer for the year 


exceeds 
(B) the amount, if any, by which 


(1) the aggregate of all amounts that would be deter- 
mined under paragraphs 1205(1)(e) to (k) 


exceeds 


(II) 33 ' per cent of the aggregate of all amounts that 
would be determined under paragraphs 1205(1)(a) to 
(d.2) 


in computing the taxpayer’s earned depletion base as of 
the end of the year. 


History: Subpara. 1201(a)(i) amended by P.C. 1999-629, s. 4, April 15, 1999, Canada 
Gazette, Part II, April 28, 1999, applicable to 1999 et seq. 


Paras. 1201(a), (b) substituted by P.C. 1990-2780, s. 2, December 20, 1990, Canada 
Gazette, Part II, January 16, 1991, applicable to taxation years ending after February 
17, 1987. 


Para. 1201(a) substituted by P.C. 1981-3329, s. 2, November 26, 1981, Canada Ga- 
zette, Part I], December 9, 1981, applicable in respect of taxation years ending after 
December 11, 1979. 


All that portion of s. 1201 preceding para. (b) substituted by P.C. 1978-1849, s. 3, June 
8, 1978, Canada Gazette, Part Il, June 28, 1978, applicable to taxation years ending 
after May. 6, 1974. 

Definitions [Reg. 1201]: “amount” —ITA 248(1); “earned depletion base” — Reg. 
1202(1), 1205(1); “resource profits” — Reg. 1204(1.1); “successor” — Reg. 1202(7); 
“taxation year’ — ITA 249; “taxpayer” —ITA 248(1). 


1202. (1) For the purposes of computing the earned depletion base 
of a corporation, control of which has been acquired under circum- 
stances described in subsection 66(11) of the Act, the amount by 
which the earned depletion base of the corporation at the time re- 
ferred to in that subsection exceeds the aggregate of amounts other- 
wise deducted under section 1201 in computing its income for taxa- 
tion years ending after that time and before control was so acquired 
shall be.deemed to have been deducted under section 1201 by the 
corporation in computing its income. for taxation years ending 
before such acquisition of, control. 


(2) Subject to subsections (5) and (6), where after November 7, 
1969 a corporation (in this subsection referred to as the “succes- 
sor’) acquired a particular property (whether by way of a purchase, 
amalgamation, merger, winding-up or otherwise), there may be de- 
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ducted by the successor in computing its income for a taxation year 
an amount not exceeding the aggregate of all amounts each of 
which is an amount determined in respect of an original owner of 
the particular property that is the lesser of 


(a) the earned depletion base of the original owner immediately 
after the original owner disposed of the particular property: (de- 
termined as if, in the case of a disposition after April 28, 1978 as 
a result of an amalgamation described in section 87 of the Act, 
the original owner existed after the time of disposition and no 
property was acquired or disposed of in the course of the amal- 
gamation) to the extent of the amount thereof that was not 


(i) deducted by the original owner or any predecessor owner 
of the particular property in computing income for any taxa- 
tion year, 

(ii) deducted by the successor in computing income for a pre- 
ceding taxation year, or 


(ili) otherwise deducted by the successor in computing in- 
come for the taxation year, and 


(b) 25 per cent of the amount, if any, by which 


(i) the part of the successor’s income for the year that can 
reasonably be regarded as attributable to 


(A) the part of any amount included under paragraph 
59(3.2)(c) of the Act in computing its income for the year 
that can reasonably be regarded as attributable to the dis- 
position by it in the year or a preceding taxation year of 
any interest in or right to the particular property, to the 
extent that the proceeds of the disposition have not been 
included in determining an amount under this clause, par- 
agraph (7)(g), clause 29(25)(d)(i)(A) of the Income Tax 
Application Rules or clause 66.7(1)(b)(G)(A) — or 
(3)(b)G)(A) or paragraph 66.7(10)(g) of the Act for a pre- 
ceding taxation year, 


(B) its reserve amount for the year in respect of the origi- 
nal owner and each predecessor owner, if any, of the par- 
ticular property, 
(C) production from the particular property, or 
(D) processing described in subparagraph 1204(1)(b)(iii), 
(iv) or (v) with the particular property 
computed as if no deduction were allowed under section 29 
of the Income Tax Application Rules or under any of sections 
65 to 66.7 of the Act and as if that income did not include 
any amount designated under clause 66.7(2)(b)(ii)(A) of the 
Act, 


exceeds 
(ii) the total of 


(A) four times the total of all other amounts deducted 
under this subsection for the year that can reasonably be 
regarded as attributable to the part of the successor’s in- 
come for the year described in subparagraph (i), and 


(B) the total of all amounts each of which is an amount 
deducted under subsection 66.7(1), (3), (4) or (5) of the 
Act or subsection 29(25) of the Income Tax Application 
Rules for the year that can reasonably be regarded as at- 
tributable to the part of the successor’s income for the 
year described in subparagraph (i). 


(3) Where in a taxation year ending after February 17, 1987 an orig- 
inal owner of a property disposes of the property in circumstances 
in which subsection (2) applies, 


(a) the amount of the earned depletion base of the original owner 
determined immediately after the time of that’ disposition shall 
be deducted in determining the earned depletion base of the 
original owner at any time after the time that is immediately af- 
ter the disposition; 


(b) for the purposes of paragraph (2)(a), the earned depletion 
base of the original owner determined immediately after the 
original owner disposed of the property that was deducted in 
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computing the original owner’s income for the year shall be 
deemed to be equal to the lesser of 


(i) the amount deducted in respect of the disposition under 
paragraph (a), and 
(ii) the amount, if any, by which 
(A) the specified amount determined under subsection (4) 
in respect of the original owner for the year 


exceeds 


(B) the aggregate of all amounts each of which is an 
amount determined under this paragraph in respect of any 
disposition made by the original owner before the disposi- 
tion and in the year; and 


(c) for greater certainty, any amount (other than the amount de- 
termined under paragraph (b)) that was deducted under section 
1201 by the original owner for the year or a subsequent taxation 
year shall, for the purposes of paragraph (2)(a), be deemed not 
to be in respect of the earned depletion base of the original 
owner determined immediately after the original owner disposed 
of the particular property. 


(4) Where in a taxation year ending after February 17, 1987 an orig- 
inal owner of a property disposes of the property in circumstances 
in which subsection (2) applies, the lesser of 


(a) the total of all amounts each of which is the amount, if any, 
by which 
(i) an amount deducted under paragraph (3)(a) in respect of 
such a disposition in the year by the original owner 


exceeds 


(ii) the amount, if any, designated by the original owner in a 
prescribed form filed with the Minister within six months af- 
ter the end of the year in respect of the amount determined 
under subparagraph (i), and 


(b) the amount, if any, deducted under section 1201 in comput- 
ing the income of the original owner for the taxation year 


is the specified amount in respect of the original owner for the year 
for the purposes of paragraphs (3)(b) and 1205(1)(d.2). 


Advance Tax Rulings: ATR-19: Earned depletion base and cumulative Canadian 
development expense. 


(5) Subsections (2), 1203(3), 1207(7) and 1212(4) do not apply 


(a) in respect of a property acquired by way of an amalgamation 
or winding-up to which section 1214 applies; 


(b) to permit, in respect of the acquisition by, a corporation 
before February 18, 1987 of a property, a deduction by. the cor- 
poration of an amount that the corporation would not have been 
entitled to deduct under this Part, if this Part, as it read in its 
application to taxation years ending before February 18, 1987, 
applied to taxation years ending after February 17, 1987; or 


(c) in respect of a property acquired by purchase, amalgamation, 
merger, winding-up or otherwise, from a person who is exempt 
from tax under Part I of the Act on that person’s taxable income. 


(6) Subsections (2), 1203(3), 1207(7) and 1212(4) apply only to a 
corporation that has acquired a particular property 


(a) where it acquired the particular property in a taxation year 
commencing before 1985 and, at the time it acquired the particu- 
lar property, the corporation acquired the. specified. property. of 
the person from whom it acquired the particular property; 
(b) where it acquired the particular-property from a person in a 
taxation year commencing after 1984 and, at the time it acquired 
the particular property, the corporation acquired 
(i) all or substantially all of the Canadian resource properties 
of that person, or 
(i1) where subparagraph (i) does not apply, the specified pro- 
perty of the person; 
(c) where it acquired (other than in circumstances, in which sub- 
paragraph (b)(ii) applies) the particular property after November 
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16, 1978 and in‘a taxation year ending before February 18, 1987 
by any means other than by way of an amalgamation or wind- 
ing-up and it and the person from whom it acquired the particu- 
lar property have filed with the Minister a joint election, under 
and in accordance with any of subsections 66(6),. 66.1(4), 
66.1(5), 66.2(3), 66.2(4), 66.4(3), and 66.4(4) of the Act as those 
. Subsections read in, their application to, that year;), 


(d) where it acquired the particular property after June’ 5, 1987 
by way of an amalgamation or winding-up (other than in cir- 
cumstances in which subparagraph (b)(ii) applies) and it has 
filed an election in the form prescribed for the purposes of para- 
graph 66.7(7)(c) of the Act with the Minister on or before the 
day.on.or before which the corporation-is, required to file a re- 
~ turn of income pursuant to section 150 of the Act for its taxation 
year in which it acquired the particular property; 


(e) where it acquired the particular property (other than by 
means of an amalgamation or winding-up or in circumstances in 
which’subparagraph (b)(ii) applies) in a taxation ‘year ending af- 
ter February 17, 1987 and it and the person from whom it ac- 
quired the particular property have filed a joint election in the 
form. prescribed for. the purposes. of paragraph 66:7(7)(e) of the 
Act with the Minister on or before the earlier of the days on or 
before which either of them is required to file a return of income 
pursuant to section 150 of the Act in respect 'of their respective 
taxation years that include the time of acquisition of the particu- 
lar property; and © 


(f) where it acquired (other than by way of an amalgamation or 
. winding-up) the particular property in circumstances in which 
subparagraph (b)(1i) applies. and it and the person from whom it 
acquired the particular property agree to have subsection (2), 
1203(3), 1207(7) or 1212(4), as the case may be, apply to them 
and. notify the Minister in writing of the agreement.in their re- 
turns of income under Part I of the Act for their respective taxa- 
tion years that include the time of acquisition of the particular 


property. 


(7) Where at any time after November 12, 1981 


(a). control of a corporation. is considered. for the purposes of 
subsection 66:7(10) of the Act to have been acquired by a person 
or group’ of persons, or 


(b) a corporation ceases to be exempt from tax under Part I of 
the Act on its taxable income, 


for the purposes of section 1201, this section and section 1205, , 


(c) the corporation shall be deemed after that time to be a suc- 
cessor (within the meaning assigned by subsection (2)) that had, 
at that time, acquired all the properties owned by the corporation 
immediately before that time from an original owner thereof; 


(d) a joint election shall be deemed to have been filed in accor- 
dance with subsection (6) in respect of the acquisition; 


(ec) the earned depletion base of the. corporation immediately 
before that time shall be deemed not to be the earned depletion 
base of the corporation immediately after that time but to be the 
earned depletion base of the original owner immediately after 
that time; 


(f) [Revoked] 


(g) where the corporation (in this paragraph referred to as the 
“transferee”) was, immediately before and at that time, 


(i),a.parent corporation (within. the meaning assigned by, sub- 
section’ 87(1.4) of the Act), or 


(ii) a subsidiary wholly-owned corporation (within the mean- 
ing assigned by subsection 87(1.4) of the Act) 


of a particular corporation (in this paragraph referred to as the 
“‘transferor’”’), if both corporations agree to have this paragraph 
apply to them in respect of a taxation year of the transferor end- 
ing after that time and notify the Minister in writing of the 
agreement in the return of income under Part I of the Act of the 
transferor for that year, the transferor may, if throughout that 
year the transferee was such a parent corporation or subsidiary 
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wholly-owned ‘corporation of the transferor, designate in favour 
of the transferee, in respect of that year, for the purpose of mak- 
ing a deduction under subsection (2) in respect of expenditures 


_ incurred by the transferee before that time and when it was such 


a parent corporation or. subsidiary wholly-owned corporation of 
the transferor, an amount not exceeding such portion of the 
amount that would be its income for the year, if no deductions 
were allowed under any of section 29 of the Income Tax Appli- 
cation Rules and sections 65 to 66.7 of the Act, [as] may reason- 
ably be regarded as being attributable to: 


(111) the production from Canadian resource properties owned 
by the transferor immediately before that time,. 


(iv), the disposition, in the year. of any Canadian resource 
properties owned, by the transferor, immediately before. that 
time, and 


(v) such processing as is described in subparagraph 
1204(1)(b)(iii), (iv), or (v) with property owned by the trans- 
feror immediately before that time 
to the extent that such portion of the amount so designated is not 
designated under this paragraph'in favour of any. other. taxpayer 
or under. paragraph, 66.7(10)(g) of the Act in, favour of, any. tax- 
payer, and the amount so designated shall be deemed, for the 
purposes of determining the amount.under subsection (2), 


(vi) to be income from the sources described in subparagraph 
(111), (iv) or (v), as the case may be, of the transferee for its 
taxation year in which that taxation. year of.the. transferor 
ends, and 


(vii) not to be income from the sources described in subpara- 

graph (iii), (iv) or (v), as the case may be, of the transferor 

for that year; 
(h), where, immediately before and at that time, the corporation 
(in this paragraph referred to, as the “transferee”’) and. another 
corporation, (in this paragraph referred to as. the “‘transferor’’) 
were both subsidiary wholly-owned corporations (within. the 
meaning assigned by subsection 87(1.4) of the Act) of a particu- 
lar parent corporation (within the meaning assigned by subsec- 
tion 87(1.4) of the Act), if the transferee and the transferor agree 
to have this paragraph apply to them in respect of a taxation year 
of the transferor ending after that time and notify the Minister in 
writing of the agreement in the return of income under Part I of 
the Act of the transferor for that year, paragraph (g) shall apply 
for that year to the transferee and transferor as though one were 
the parent corporation (within the meaning assigned by subsec- 
tion 87(1.4) of the Act) of the other; and 


(i) where that time is after January 15, 1987 and at that time the 
corporation was a member of a partnership that owned a pro- 
perty at that time, 


(i) for the purposes of paragraph (c), the corporation shall be 
deemed to have owned immediately before that time that 
portion of the property owned by the partnership at that time 
that is equal to its percentage share of the aggregate. of 
amounts that would be paid to all members of the partnership 
if it were wound up at that time, and 


(ii) for the purposes of clauses (2)(b)(1)(C) and (D) for a tax- 
ation year ending after that time, the lesser of 


(A) its share of the part of the income of the partnership 
for the fiscal period of the partnership ending in the year 
that may reasonably be regarded as being attributable: to 
the production from the property or to such. processing as 
is described in subparagraph 1204(1)(b)(iii), (iv) or (v) 
with the property, and 
(B) an amount that would be determined under clause (A) 
for the year if its share of the income of the partnership 
for the fiscal year of the partnership were determined on 
the basis of the percentage share referred to in subpara- 
graph (i) 

shall be deemed to be income of the corporation for the year 

that: may reasonably be attributable to production from the 
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property or to such processing as is described in subpara- 
graph 1204(1)(b)(iii), (iv) or (v) with the property. 


(8) For the purposes of subsections (1) and (7), where a corporation 
acquired control of another corporation after November 12, 1981 
and before 1983 by reason of the acquisition of shares of the other 
corporation pursuant to an agreement in writing concluded on or 
before November 12, 1981, the corporation shall be deemed to have 
acquired such control on or before November 12, 1981. 


(9) Where, at any time, 


(a) control of a taxpayer that is a corporation has been acquired 
by a person or group of persons, 


(b) a taxpayer has disposed of all or substantially all of the tax- 
payer’s Canadian resource properties, or 


(c) a taxpayer has disposed of the specified property of the 
taxpayer, 


and, before that time, the taxpayer or a partnership of which the 
taxpayer was a member acquired a property and it may reasonably 
be considered that one of the main purposes of the acquisition was 
to avoid any limitation provided in subsection (2) on the deduction 
in respect of the earned depletion base of the taxpayer or of a corpo- 
ration referred to as a transferee in paragraph (7)(g) or (h), the tax- 
payer or the partnership, as the case may be, shall be deemed, for 
the purposes of applying subsection (2) to or in respect of the tax- 
payer, not to have acquired the property. 


Related Provisions: ITA 256(6)-(9) — Whether control acquired. 


(10) Where in a particular taxation year a predecessor owner of a 
property disposes of it to a corporation in circumstances in which 
subsection (2) applies, for the purposes of applying subsection (2) 
to the predecessor owner for a taxation year ending after February 
17, 1987 in respect of its acquisition of the property, the predeces- 
sor owner shall be deemed, after the disposition, never to have ac- 
quired the property except for the purposes of making a deduction 
under subsection (2) for the particular year. 


(11) Where at any time a property is acquired by a person in cir- 
cumstances in which subsection (2) does not apply, every person 
who was an original owner or predecessor owner of the property by 
reason of having disposed of the property before that time shall, for 
the purposes of applying this Part to or in respect of the person or 
any other person who after that time acquires the property, be 
deemed after that time not to be an original owner or predecessor 
owner of the property by reason of having disposed of the property 
before that time. 
History: Para. 1202(5)(c) amended by P.C. 2001-954, s. 1, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable to acquisitions that take place after April 26, 
1995, other than an acquisition that takes place before 1996 and that was required by an 
agreement in writing entered into before April 26, 1995. 
Para. 1202(2)(b) amended by P.C. 1999-629, s. 5, April 15, 1999, Canada Gazette, Part 
Il, April 28, 1999, applicable to 1999 et seq. 
Cl. 1202(2)(b)(i(A) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 
That portion of subpara. 1202(2)(b)(i) following cl. (D) substituted, and para. 
1202(7)(f) revoked, by P.C. 1993-415, subsecs. 1(1) and (3) March 9, 1993, Canada 
Gazette, Part Il, March 24, 1993, applicable to taxation years ending after February 17, 
1987. 
Para. 1202(4)(a) substituted by subsec. 1(2) of the said P.C. 1993-415, applicable with 
respect to dispositions occurring in taxation years commencing after March 23, 1993; 
and with respect to a disposition of a property made by a taxpayer in a taxation year 
commencing before March 24, 1993 and ending after February 17, 1987 where 
(a) the taxpayer, and 
(b) each corporation that, before the end of the taxpayer’s taxation year that in- 
cludes the date of publication, acquired the property or any other property that was 
disposed of by the taxpayer in a taxation year ending after February 17, 1987 as 
part of a transaction or an event as a consequence of which that corporation was or, 
but for that subsection, would be entitled to deduct an amount under subsec. 
1202(2) in respect of an expenditure of the taxpayer, 


so elect by notice in writing filed with the Minister of National Revenue on or before 
the day that is 180 days after the end of the taxpayer’s taxation year that included 
March 24, 1993, and file waivers in the form and within the time referred to in subpara. 
152(4)(a)(ii) of the Act in respect of taxation years commencing before March 24, 1993 
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with respect to the consequences of the election. And where a taxpayer has so elected 
in respect of a disposition, a form containing a designation under subpara. 
1202(4)(a)(ii) shall be deemed to have been filed within the time required in that sub- 
paragraph if it is filed with the Minister of National Revenue on or before the day that 
is 180 days after the end of the taxpayer’s taxation year that includes March 24, 1993. 


Subsecs. 1202(2) to (11) substituted for subsecs. (2) to (6) by P.C. 1990-2780, s. 3, 
December 20, 1990, Canada Gazette, Part II, January 16, 1991, applicable (except for 
cl. (2)(b)(i)(C) and subsec. (9)) to taxation years ending after February 17, 1987 except 
that the Minister of National Revenue shall be deemed to have been notified in circum- 
stances satisfying the condition in para. 1202(7)(g)or (h) if the Minister is notified in 
writing of the agreement referred to therein before July 16, 1991. 


Cl. 1202(2)(b)(i)(C) and subsec. 1202(9) are applicable to taxation years ending after 
February 17, 1987 except that with respect to property acquired before January 15, 
1987, or acquired before 1988, where the person acquiring the property is considered 
for the purposes of section 66.7 of the Act to have been obliged on that date to acquire 
the property pursuant to the terms of an agreement in writing entered into on or before 
that date, 


(a) cl. (2)(b)(1)(C) shall be read as follows: 


“(C) where the particular property was an interest in or a right to take or 
remove petroleum or natural gas or a right to take or remove minerals from a 
property, the production from that property,”; and 


(b) subsec. (9) is not applicable. 


That portion of subsec. 1202(2) preceding para. (a) substituted by P:C. 1990-2256, sub- 
sec. 1(1), October 18, 1990, Canada Gazette, Part II, November 7, 1990, applicable in 
respect of taxation years commencing after 1984. 


Subsec. 1202(2.1) added by the said P.C. 1990-2256, subsec. 1(2), applicable in respect 
of taxation years commencing after 1984 except that the Minister of National Revenue 
shall be deemed to have been notified in circumstances satisfying the condition set out 
in para. (c) if the Minister is notified in writing of the agreement referred to therein 
before May 7, 1991. 


That portion of subsec. 1202(3) preceding para. (a) substituted by the said P.C. 1990- 
2256, subsec. 1(3), applicable in respect of taxation years commencing after 1984. 


Subsec. 1202(3.1) added by the said P.C. 1990-2256, subsec. 1(4), applicable in respect 
of taxation years commencing after 1984 except that the Minister of National Revenue 
shall be deemed to have been notified in circumstances satisfying the condition set out 
in para. (c) if the Minister is notified in writing of the agreement referred to therein 
before May 7, 1991. 


Subsec. 1202(3.2) added by P.C. 1990-2256, subsec. 1(4), applicable to taxation years 
ending after July 19, 1985. 


Para. 1202(4)(e.1) added by the said P.C. 1990-2256, subsec. 1(5), applicable to 1985 
et seq. except that where the Minister of National Revenue is notified in writing of the 
agreement referred to in the para. before May 7, 1991 the requirement in the para. with 
regard to notifying the Minister shall be deemed to have been satisfied. 


That portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 1990-162, sub- 
sec. 1(1), February 1, 1990, Canada Gazette, Part II, February 14, 1990, applicable 
with respect to acquisitions occurring after 1982 except that with respect to acquisitions 
occurring after 1982 and in taxation years commencing before 1985, the reference to 
“Canadian resource properties of the predecessor” shall be read as a reference to “pro- 
perty of the predecessor used by the predecessor in carrying on in Canada any of the 
businesses described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act as were 
carried on by the predecessor”. 


That portion of subsec. 1202(3) preceding para. (a) substituted by the said P.C. 1990- 
162, subsec. 1(2), applicable with respect to acquisitions occurring after 1982 except 
that with respect to acquisitions occurring after 1982 and in taxation years commencing 
before 1985, the reference to “Canadian resource properties of the first successor cor- 
poration” shall be read as a reference to “property of the first successor corporation 
used by it in carrying on in Canada such of the businesses described in any of subpara- 
graphs 66(15)(h)(i) to (vii) of the Act as were carried on by it”. 


Para. 1202(4)(d) was substituted by the said P.C. 1990-162, subsec. 1(3), applicable 
with respect to transactions occurring in taxation years commencing after 1984. 


Para. 1202(4)(f) substituted by subsec. 1(4) of the said P.C. 1990-162, applicable to 
taxation years ending after March 1985. 


That portion of subsec. 1202(S) preceding para. (a) substituted by the said P.C. 1990- 
162, subsec. 1(5), applicable with respect to acquisitions occurring after 1982 except 
that with respect to acquisitions occurring after 1982 and in taxation years commencing 
before 1985, the reference to “Canadian resource properties of the predecessor” shall 
be read as a reference to “property of the predecessor used by the predecessor in carry- 
ing on in Canada any of the businesses described in any of subparagraphs 66(15)(h)(i) 
to (vii) of the Act as were carried on by the predecessor”. 


Cl. 1202(2)(a)(i)(A) substituted by P.C. 1986-2590, subsec. 7(1); November 20, 1986, 
Canada Gazette, Part Il, December 10, 1986, applicable after April 19, 1983. 


Subpara. 1202(3)(a)(i) substituted by the said P.C. 1986-2590, subsec. 7(2), applicable 
after April 19, 1983. 


That portion of subsec. 1202(2) preceding para. (a) substituted by P.C. 1985-2277, sub- 
sec. 3(1), July 24, 1985, Canada Gazette, Part II, August 7, 1985, applicable with re- 
spect to acquisitions of property occurring after April 19, 1983. 
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Para. 1202(4)(d) substituted by the said P.C. 1985-2277, subsec/ 3(2), applicable with 
respect to acquisitions of property occurring after April 19, 1983. 


That portion of subsec. 1202(5) preceding para. (a) substituted by the said P.C. 1985- 
2277, subsec. 3(3), applicable with respect to acquisitions of property occurring after 
April 19, 1983. ‘i 


Subsec. 1202(1) substituted by. P.C. 1985-465, subsec. 3(1), February 14,1985, Can- 
ada Gazette, Part II, March 6, 1985, applicable to taxation years ending after Novem- 
ber 12, 1981. 


That portion of cl. 1202(2)(a)(i)(D) preceding subcl. (I) substituted, applicable with 
respect to amounts that, after March 6, 1985, become receivable; and subcls. 
1202(2)(a)(i)(D)() and (I) substituted, applicable after January 1, 1981, by P.C. 1985- 
465, subsecs. 3(2) and (3), February 14, 1985, Canada Gazette, Part Il, March 6, 1985. 


That portion of subpara. 1202(3)(a)(iv) preceding cl. (A) substituted, applicable with 
respect to amounts that, after March 6, 1985, become receivable; cls. 1202(3)(a)(iv)(A) 
and (B) substituted, effective from January 1, 1981, by the said P.C. 1985-465, subsecs. 
3(4), (5). 


Subsec. 1202(4) added by the said P.C. 1985-465, subsec. 3(6), applicable. to taxation 
years ending after November 12, 1981. 


Subsecs. 1202(5), (6) added by the said P:C. 1985-465, subsec. 3(6), applicable to taxa; 
tion years ending after November 12, 1981. 


That portion of subsec. 1202(2) preceding para. (a) and that portion of subpara. 
1202(2)(a)(i) following cl. (B) substituted by P.C. 1981-3329, subsecs. 3(1), (2), No- 
vember 26, 1981, Canada Gazette, Part II], December 9, 1981, applicable in respect of 
taxation years ending after December 11, 1979 except that cls. 1202(1)(a)(C), (D) ef- 
fective in respect of 1981 ef seq. 


All that portion of subsec. 1202(3) preceding para. (b) substituted’ by the said P.C. 
1981-3329; subsec. 3(3), applicable in respect of taxation years ending after December 
11, 1979 except that subparas. 1202(3)(a)(iii), (iv) effective in respect of 1981 et seq. 


That portion of subsec. 1202(2) preceding para. (a) substituted, cl: 1202 (2)(a)(i)(B) 
added, and former cl. 1202(2)(a)(i)(B) renumbered as (C), by P.C. 1980-1483, subsecs. 
2(1), (2), June 5, 1980; Canada Gazette, Part Il, June 25, 1980, effective November 17, 
1978. 


All that portion of subsec. 1202(3), preceding subpara. (a)(ii) substituted by the said 
P.C. 1980-1483, subsec. 2(3), effective November, 17, 1978. 


All that portion of. subsec. 1202(2) preceding para. (a) substituted. by P.C. 1979-649, 
subsec. 2(1), March 8, 1979, Canada Gazette, Part I, March 28, 1979, effective com- 
mencing April 29, 1978. ; 


Para. 1202(2)(b) substituted by the said P.C. 1979-649, subsec. 2(2), effective com- 
mencing April 29, 1978. 


All that portion of subsec.. 1202(3) preceding para. (b) substituted by the said P.C. 
1979-649, subsec. 2(3), applicable. to. 1977 et seq. 


Subsec: 1202(1) substituted by subsec. 4(1) of P.C. 1978-1849, June 8, 1978, Canada 
Gazette, Part Il, June: 28, 1978, applicable on and after April 1, 1977. 


All that portion of subsec. 1202(2) preceding subpara. (a)(ii) substituted by subsec. 4(2) 
of P.C. 1978-1849, June 8, 1978, Canada Gazette, Part II, June 28, 1978, applicable to 
1977 et seq. 


Subpara. 1202(2)(a)Gi) substituted by subsec. 4(3) of the said P.C. 1978-1849, applica- 
ble to taxation years ending after May 6, 1974. 


Subpara. 1202(2)(b)(ii) substituted by subsec. 4(4) of the said P.C. 1978-1849, June 8, 
1978, Canada Gazette, Part Il, June 28, 1978, applicable to taxation years ending after 
May 6, 1974. 


All that portion of subsec. 1202(3) preceding para. (b) substituted by subsec. 4(5) of the 
said P.C. 1978-1849, applicable to 1977 et seq. 


Para. 1202(3)(b) substituted by subsec. 4(6) of the said\P.C., 1978-1849, applicable to 
taxation years ending after May 6, 1974. 


Definitions [Reg. 1202]: “acquired” — Reg. 1202(8), (9); “amount” — ITA 248(1); 
“Canadian development expense” — ITA 66.2(5), 248(1); “Canadian exploration ex- 
pense” —ITA 66.1(6), 248(1); “Canadian oil and gas exploration expense” — Reg. 
1206(1); “control” — ITA 256(6)—(9); “corporation” — ITA 248(1), Interpretation Act 
35(1); “disposed”, “disposes” — ITA 248(1)“disposition”; “earned, depletion base” — 
Reg. 1202(1), 1205(1); “fiscal period” —ITA 249.1; “Minister? —ITA 248(1); 
“month” — Interpretation Act 35(1); “original owner’ — Reg. 1206(1); “parent” — 
Reg. 1214(3); “person” —ITA 248(1); “predecessor owner’ — Reg. 1206(1); “pre- 
scribed” — ITA 248(1); “production” — ITA 66(15), Reg. 1206(2); “property” — ITA 
248(1); “related’’— ITA 251(2)-(6); “reserve amount” — ITA 66(15), Reg. 1206(2); 
“resource” — Reg. 1206(1); “share” — ITA 248(1); “specified percentage”, “specified 
property”, “stated percentage” — Reg. 1206(1); “subsidiary wholly-owned corpora- 
tion” —ITA 248(1); “successor” — Reg. 1202(2), (7); “taxable income” —ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1); “transferee”, “trans- 
feror’ — Reg. 1202(7)(g), (h); “writing” — Interpretation Act 35(1). 
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1203. Mining exploration depletion — (1) In computing a tax- 
payer’s income’ for a taxation year there may be deducted such 
amount as he may claim not exceeding the lesser of 


(a) the amount if any, by which 
(1) the aggregate of 


(A) 25 per cent of his income for the year, computed in 
accordance with Part I of the Act without reference to 
paragraph 59(3.3)(f) thereof and on the assumption that 
no deduction were allowed under section 65 thereof, and 


(B) the amount, if any, included in computing his income 
for the year by virtue of paragraph 59(3.3)(f) of the Act 


exceeds 


(ii) the aggregate of amounts deducted under sections 1201, 
1202, .1207,and 1212 in computing his income for the year; 
and 


(b) his mining exploration depletion base as of the end of the 
year (before making any deduction under this subsection for the 
year). 


(2) For the purposes of this section, “mining exploration depletion 
base” of a taxpayer as.of a particular time means the amount by 
which the aggregate of 


(a) 33/3 per cent of the amount by which 


(i) the aggregate of all amounts each of which was the stated 
percentage of an expenditure that is, or but for paragraph 
66(12.61)(b) of the Act would be, incurred by the taxpayer 
after April 19, 1983 and before the particular time and each 
of which was a Canadian exploration expense 


(A) described in subparagraph 66.1(6)(a) (iii) of the Act, 
or 


(B) that would have been described in subparagraph 
66.1(6)(a)(iv) .[66.1(6)“Canadian .. exploration _ex- 
pense’’(h)] or (v) [subpara. (i)] of the Act if the references 
in, those. subparagraphs to “any of subparagraphs (i) to 
(i1i.1)” were read as “subparagraph (iti)’, 


other than an expense described in clause (A) or (B) that was 


(C) an expense renounced by the taxpayer under subsec- 
tion 66(10:1) or (12.6) of the Act, 


(D) an amount that was a Canadian exploration and de- 
velopment overhead expense of the taxpayer, 


(E) an amount that was in respect of financing, including 
any cost incurred prior to. the commencement of carrying 
on a business, or 


(F) an eligible expense within the meaning of the Cana- 
dian Exploration Incentive Program Act in respect of 
which the taxpayer,'a partnership of which the taxpayer 
was a member or a principal-business corporation of 
which the taxpayer was a shareholder, has received, is 
deemed ‘to have received, is entitled to receive or may 
reasonably be expected to receive at any time an incentive 
under that Act, 


exceeds 


(ii) the aggregate of all amounts each of which is the stated 
percentage of an amount of assistance (within the meaning 
assigned by paragraph 66(15)(a.1) [66(15)“assistance”] of 
the Act) that any person has received, is entitled to receive 
or, at any time, becomes entitled to receive in respect of an 
expense that would be described in subparagraph (i) if that 
subparagraph were read without reference to clause (C) 
thereof, other than such an amount in respect of an expense 
renounced under subsection 66(10.1) or (12.6) of the Act 


(A) by a corporation in favour of the taxpayer, where the 
amount of that assistance is excluded from the aggregate 
in respect of which the expense is so renounced, or 
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(B) by the taxpayer, where the amount of that assistance 
is not excluded from the aggregate in respect of which the 
expense is so renounced, and 


(b) where the taxpayer is a successor corporation, any amount 
required by paragraph (3)(a) to be added before the particular 
time in computing the taxpayer’s mining exploration depletion 
base 


exceeds the aggregate of 


(c) all amounts each of which is an amount deducted by the tax- 
payer under subsection (1) in computing his income for a taxa- 
tion year ending before the particular time; and 


(d) where the taxpayer is a predecessor, all amounts required by 
paragraph (3)(b) to be deducted before the particular time in 
computing the taxpayer’s mining exploration depletion base. 


(3) Subject to subsections 1202(5) and (6), where a corporation (in 
this section referred to as the “successor corporation”) has at any 
time (in this subsection referred to as the “time of acquisition”) af- 
ter April 19, 1983 and in a taxation year (in this subsection referred 
to as the “transaction year”) acquired a property from another per- 
son (in this subsection referred to as the “predecessor”) the follow- 
ing rules apply: 
(a) for the purpose of computing the mining exploration deple- 
tion base of the successor corporation as of any time after the 
time of acquisition, there shall be added an amount equal to the 
amount required by paragraph (b) to be deducted in computing 
the mining exploration depletion base of the predecessor; and 


(b) for the purpose of computing the mining exploration deple- 
tion base of the predecessor as of any time after the transaction 
year of the predecessor, there shall be deducted the amount, if 
any, by which 


(1) the mining exploration depletion base of the predecessor 
immediately after the time of acquisition (assuming for this 
purpose that, in the case of an acquisition as a result of an 
amalgamation described in section 87 of the Act, the prede- 
cessor existed after the time of acquisition and no property 
was acquired or disposed of in the course of the 
amalgamation) 


exceeds 


(ii) the amount, if any, deducted under subsection (1) in com- 
puting the income of the predecessor for the transaction year 
of the predecessor, 


(3.1) [Revoked] 


(4) For greater certainty, where an expense incurred before a partic- 
ular time is included in the aggregate calculated under subparagraph 
(2)(a)() in respect of a taxpayer and subsequent to the particular 
time any person becomes entitled to receive an amount of assistance 
(within the meaning assigned by paragraph 66(15)(a.1) [66(15)“as- 
sistance”] of the Act) that is included in the aggregate calculated 
under subparagraph (2)(a)(ii), the stated percentage of the amount 
of assistance shall be included in the amounts referred to in subpar- 
agraph (2)(a)(ii) in respect of the taxpayer at the time the expense 
was incurred. 

History: That portion of subparas. 1203(2)(a)(i) and (ii) preceding cl. (A), and subsec. 
(4) substituted, cl. (2)(a)(i)(F) added, by P.C. 1990-2780, subsecs. 4(1), (2), (3), (6), 
December 20, 1990, Canada Gazette, Part II, January 16, 1991, applicable to 1988 et 
seq. 


That portion of subsec. 1203(3) preceding para: (a) substituted, (3.1) revoked, by sub- 
secs. 4(4), (5) of the said P.C. 1990-2780, applicable to taxation years ending after 
February 17, 1987. 


That portion of subpara. 1203(2)(a)(i) preceding cl. (A), cl. (2)(a)(i)(C), subpara. 
(2)(a)(ii) and subsec. (4) were substituted by P.C. 1990-2256, subsecs. 2(1) to (3) and 
(6), October 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable in re- 
spect of expenditures or expenses incurred after February 1986. 


That portion of subsec. 1203(3) preceding para. (a) was substituted by subsec. 2(4) of 
the said P.C. 1990-2256, applicable in respect of taxation years commencing after 
1984, 

Subsec. 1203(3.1) was added by subsec. 2(5) of the said P.C. 1990-2256, applicable in 
respect of taxation years commencing after 1984 except that the Minister of National 


Income Tax Regulations 


Revenue shall be deemed to have been notified in circumstances satisfying the condi- 
tion set out in para. (c) if the Minister is notified in writing of the agreement referred to 
therein within 180 days after November 7, 1990. 

That portion of subsec. 1203(3) preceding para. (a) substituted by P.C, 1990-162, s. 2, 
applicable with respect to acquisitions occurring after 1982 except that with respect to 
acquisitions occurring after 1982 and in taxation years commencing before 1985, the 
reference to “Canadian resource properties of the predecessor” shall be read as a refer- 
ence to “property of the predecessor used by the predecessor in carrying on in Canada 
such of the businesses described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act 
as were carried on by the predecessor”. 

Subpara. 1203(1)(a)(i) substituted, applicable to. taxation years ending after April 19, 
1983, all that portion of subsec. 1203(3) preceding para. (a) substituted, applicable with 
respect to acquisitions of property occurring after April 19, 1983, by P.C. 1985-2277, 
subsecs. 4(1) and (2), July 24, 1985, Canada Gazette, Part Il, August 7, 1985. 


S. 1203 added by P.C. 1985-465, s. 4, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, applicable with respect to expenses incurred after April 19, 1983. 


Former s. 1203 revoked by P.C. 1981-3329, s. 4, November 26, 1981, Canada Gazette, 
Part II, December 9, 1981, applicable in respect of taxation years ending after Decem- 
ber 11, 1979. 

Definitions [Reg. 1203]: “amount”, “business” — ITA 248(1); “Canadian develop- 
ment expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(a); “Canadian exploration and de- 
velopment expenses” —ITA 66(15), 248(1), Reg. 1206(4)(a); “Canadian exploration 
and development overhead expense” — Reg. 1206(1), (4.1); “Canadian exploration ex- 
pense” —ITA 66.1(6), 248(1), Reg. 1206(4)(a); “commencement” — Interpretation 
Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “disposition” — ITA 
248(1); “mining exploration depletion base” — Reg. 1203(2), (3); “person” — ITA 
248(1); “predecessor” — Reg. 1203(3); “principal-business corporation” — ITA 
66(15), Reg. 1206(2); “property”, “shareholder” — ITA 248(1); “stated percentage” — 
Reg. 1206(1); “successor corporation” — Reg. 1203(3); “taxation year’ —ITA 249; 
“taxpayer” — ITA 248(1); “time of acquisition”, “transaction year” — Reg. 1203(3). 


1204. Resource profits — (1) [“Gross resource profits”] — 
For the purposes of this Part, “gross resource profits” of a taxpayer 
for a taxation year means the amount, if any, by which the total of 


(a) the amount, if any, by which the aggregate of 


(i) the aggregate of amounts, if any, that would be included 
in computing the taxpayer’s income for the year by virtue of 
subsection 59(2) and paragraphs 59(3.2)(b) and 59.1(b) of 
the Act if subsection 59(2) were read without reference to 
subsection 64(1) therein, and 


(i.1) the amount, if any, by which the amount included in 
computing his income for the year by virtue of paragraph 
59(3.2)(c) of the Act exceeds the proceeds of disposition of 
property described in clause 66(15)(c)(ii)(A) [66(15)“Cana- 
dian resource property’’(b)(i)] of the Act that became receiva- 
ble in the year or a preceding taxation year and after Decem- 
ber 31, 1982 to the extent that such proceeds have not been 
deducted in determining the amount under this subparagraph 
for a preceding taxation year 


exceeds 


(ii) the aggregate of amounts, if any, deducted in computing 
his income for the year by virtue of paragraph 59.1(a) and 
subsections 64(1.1) and (1.2) of the Act, 


(b) the amount, if any, of the aggregate of his incomes for the 
year from 


(i) the production of petroleum, natural gas, related hydrocar- 
bons or sulphur from 


(A) oil or gas wells in Canada operated by the taxpayer, 
or 


(B) natural accumulations (other than mineral resources) 
of petroleum or natural gas in Canada operated by the 
taxpayer, 

(ii) the production and processing in Canada of 
(A) ore, other than iron ore or tar sands ore, from mineral 


resources in Canada operated by him to any stage that is 
not beyond the prime metal stage or its equivalent, 


(B) iron ore from mineral resources in Canada operated 
by him to any stage that is not beyond the pellet slags or 
its equivalent, and 
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(C) tar sands ore from mineral resources in Canada oper- 
ated by him to any stage that is not ete ay the crac oil 
stage or.its equivalent, 


(iii) the processing in Canada of 


(A) ore, other than iron ore’ or tar sands ore, from mineral 
resources in Canada not operated by him to any stage that 
is not beyond the prime metal stage or its equivalent, 


(B) iron ore from mineral resources in Canada not oper- 
ated by him to any stage that is not ghee the pellet 
stage or its equivalent, and 


(C) tar sands ore from mineral resources in Canada not 
operated by him to any stage that is not beyond the crude 
oil stage or its equivalent, 


(iv) the processing ‘in Canada of 


(A) ore, other than i iron ore or tar sands ore, from mineral 
resources Outside Canada to any stage that is not beyond 
the prime metal stage or its equivalent, 


(B) iron ore from, mineral resources outside, Canada..to 
any» stage that is not. beyond: the pellet: stage cor its 
equivalent, and: 


(C) tar sands ore from mineral resources outside Canada 
to any stage that is not beyond the crude oil Stage or its 
equivalent, 


(v) the processing in Canada of heavy crude oil recovered 
from an oil or gas well in Canada to any stage that is. not 
beyond the crude oil stage or its equivalent, and 


(vi) Canadian field processing, 


(b.1) the total of all amounts (other than an amount included be- 
cause of paragraph (b) in computing the taxpayer’s gross re- 
source profits for the year) each of which is an amount included 
in computing the taxpayer’s income for the year as.a:rental-or 
royalty computed by reference to the amount or value of produc- 
tion from a natural accumulation of petroleum or natural gas*in 
Canada, an oil or gas well in Canada ora 4 mineral resource in 
Canada, and 


(c) if the taxpayer owns all the issued and outstanding shares of 
the capital stock of a railway company throughout the year, the 
amount that may reasonably be considered to be the railway 
company’s income for its taxation year ending in the year from 
the transportation of such of the taxpayer’s ore as is described in 
clause (b)(ii)(A), (B) or (C), 


exceeds the aggregate of the taxpayer’s losses for the year from the 
sources, described in paragraph (b), where the. taxpayer’s incomes 
and losses are computed in accordance with the Act on the assump, 
tion that the taxpayer had during the year no incomes or losses ex- 
cept from those sources and was allowed no deductions in pom P Ms 
ing the taxpayer’s income for the. year. other than 


(d) amounts deductible under section 66 of the Act (other than 
amounts in respect of foreign exploration and development ex- 
penses) or subsection .17(2) or (6), or section 29 of the Income 
Tax Application Rules, for, the. year; 


(e) the amounts deductible or deducted, as the case may be, 
under section 66.1, 66.2 (other than an amount that is in respect 
of a property described in clause 66(15)(c)Gi)(A) [66(15)“Cana- 
dian resource property’’(b)(i)] of the Act), 66.4, .66.5 or 66.7 
(other than subsection (2) thereof) of the Act for the year; and 


(f) any other deductions for the year that can reasonably be re- 
garded as applicable to the sources of income described in para- 
graph (b) or (b.1), other than a deduction under paragraph 
20(1)(ss) or (tt) of the Act or section 1201 or subsection 
1202(2), 1203(1), 1207(1) or 1212(1). 
History: The opening words of subpara: 1204(1)(b)G@) amended, and subpara. 
1204(1)(b)(vi) added, by P.C. 1999-629, subsecs. 6(1) and (2), April 15, 1999; Canada 
Gazette, Part Il; April 28, 1999, applicable’to taxation years that begin’ after 1996. 


The opening words of subsec. 1204(1), cl. 1204(1)(b)(i)(B), and paras. 1204(1)(b.1) 
and (f) amended by P.C. 1996-1488, subsecs. 2(1) to (4), September 24, 1996, Canada 
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Gazette; Part Il,:October'16;, 1996; the opening words) to subsec. (1) applicable to taxa- 
tion: years.that begin after December 20, 1991; cl: (b)(i)(B) applicable to taxation years 
that end after March 1985; para. (b.1) applicable to taxation years that begin after 1990; 
para. (f) applicable to taxation years that end after February 22, 1994. 


Para. 1204(1)(d) amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Ga- 
zette, Part Il, November 30, 1994. 


Subpara.' 1204(1)(b)(i). substituted by P.C: 1990-2780, subsec. 5(1), December 20, 
1990, \Canada: Gazette, Part Il, January 16, 1991, He oy to taxation years ending 
after March 1985. 


All that portion of subsec. 1204(1), between paras.,(b:1),and.(d) substituted by subsec. 
5(2) of the said P.C. 1990- 2780, applicable to taxation years commencing after 1987. 


Paras. 1204(1)(e), (f) substituted by subsec. 5(3) of the said P. C. 1990- 2780, applicable 
to taxation years ending after February 17, 1987. 


Subpara. 1204(1)(a)(i) substituted by P.C. 1990-162, subsec. 3(1), February 1, 1990, 
Canada Gazette; Part Il; February 14, 1990, sical to taxation oe commencing 
after 1984. 


Subpara. -1204(1)(b)(@), and para. (b.1), substituted by subsecs; 3(2) and’ (3) of the said 
P.C. 1990-162, applicable to taxation years, ending after March, 1985. 


Para. 1204(1)(e) substituted by subsec. 3(4) of the said P.C:(1990-162, applicable to 
1985 et seq. . 


All that portion of para. 1204 ()(@) preceding subpara, (ii) and para.:1204(1)(e) substi- 
tuted, applicable to taxation years commencing after 1982; subparas. 1204(1)(b)(ii) to 
(v) substituted, applicable to taxation years commencing after November’ 12, 1981; 
para. 1204(1)(f),substituted, applicable to taxation years ending after April 19, 1983; all 
that portion of subsec. 1204(1) following para. (b.1) and preceding para. (c), and para. 
(c) substituted, para. 1204(1)(c.1) added by P.C.'1985-465, subsecs. 5(1)=(5), February 
14, 1985; Canada Gazette; Part Il, March 6, 1985. \ 


Paras..1204(1)(a), (b.1), (e), (f) substituted, subpara: 1204(1)(b)(v) added by P.C. 1981- 
3329, subsecs.5(1)-(4), November 26, 1981,Canada Gazette, Part Il, December 9, 
1981, applicable, as to paras. 1204(1)(a), (€), in respect of taxation years ending after 
December 11, 1979, as to subpara. 1204(1)(b)(v), in respect of. 1981 et seq. 


Subpara. 1204(1)(b)(v) revoked, para. 1204(1)(b.1) added by P.C. 1981-411, February 
19, 1981, Canada Gazette, Part II, March 11, 1981, effective December 12, 1979. 


Para. 1204(1)(f) substituted by P.C. 1979-649, 's. 3, March 8. 1979, Canada Gazette, 
Part II, March 28, 1979, effective for taxation years ending after April’ 10, 1978. 


Para. 1204(1)(a) substituted by P.C. 1978-1849, s. 5, June 8, 1978, Canada Gazette, 
Part If, June 28, 1978, applicable to, 1977 et seq. 


Selected Cases [Reg. 1204(1)]: 3850625 Canada Ine. v. R. [2010] 4. C.T.C.: 2319 
(TCC) (Refund interest had close enough connection with production and processing to 
be included in appropriate income); ATCO Electric Ltd. v. R., [2008] 4 C.T.C. 255 
(FCA) (Determination of stage requires examination of specific circumstances); Gulf 
Canada Resources v. R., [1995] 1 C.T.C. 334 (FCA) (Production as “business” must 
include disposition of material by sale or otherwise). 


(1.1) [“Resource profits”] — For the purposes of this Part, ‘ 
source profits” of a taxpayer for a taxation year means the Ot dunt 
if any, by which the taxpayer’s gross resource profits for the year 
exceeds,.the. total of . : 


(a) all amounts deducted i in computing the eakwayel? s income for 
the year other than 


(i) ‘an amount deducted in computing the taxpayer’ $ gross re- 
source profits for the year, 


‘(ii)-an amount deducted under any of section8, paragraphs 
20(1)(ss) and (tt); sections’60 to 64 and: subsections 66(4), 
66.7(2) and 104(6) and'(12) of the Act and section 1201 and 
subsections 1202(2), 1203(1), 1207(1) and 1212(1) in com- 
puting the taxpayer’s income for the-year, . 

(iii) an‘amount deducted ‘under section 66.2 of the’ Act in 
computing ‘the taxpayer’s income for the’ year, to the’ extent 
that it is attributable to any right, licence or privilege to store 
underground: petroleum, natural, gas or related hydrocarbons 
in Canada, 

(iv) an amount deducted'in computing the taxpayer’s income 
for the year. froma ‘business, or other source, that doesnot 
include ‘any resource activity of the taxpayer, and 


(v) an amount deducted in computing the taxpayer’s income 
for the year, to:the extent that the amount 


(A) relates to an activity 
(I) that is not a resource activity of the taxpayer, and 
(II) that is 
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1. the production, processing, manufacturing, dis- 
tribution, marketing, transportation or sale of any 
property, 

2. carried out for the purpose of earning income 
from property, or 


3. the rendering of a service by the taxpayer to an- 
other person for the purpose of earning income of 
the taxpayer, and 


(B) does not relate to a resource activity of the taxpayer, 
(b) all amounts each of which is the amount, if any, by which 


(i) the amount that would have been charged to the taxpayer 
by a person or partnership with whom the taxpayer was not 
dealing at arm’s length if the taxpayer and that person or 
partnership had been dealing at arm’s length 


(A) for the use after March 6, 1996 and in the year of a 
property (other than money) owned by that person or 
partnership, or 


(B) for the provision after March 6, 1996 and in the year 
by that person or partnership of a service to the taxpayer 


exceeds the total of 


(ii) the amount charged to the taxpayer for the use of that 
property or the provision of that service in that period, and 


(iii) the portion of the amount described in subparagraph (1) 
that, if it had been charged, would not have been deductible 
in computing the taxpayer’s resource profits, and 


(c) where the year ends after February 21, 1994, all amounts ad- 
ded under subsection 80(13) of the Act in computing the tax- 
payer’s gross resource profits for the year. 


Related Provisions: Reg. 1204(1.2) — Interpretation. 


History: Subsec. 1204(1.1) added by P.C. 1996-1488, subsec. 2(5), September 24, 
1996, Canada Gazette, Part II, October 16, 1996, applicable to taxation years that be- 
gin after December 20, 1991 except that, for each taxation year that began before July 
24, 1992, the amount determined under para. 1204(1.1)(a) is deemed to be equal to the 
amount determined by the formula 


where 
A is the total that would otherwise be determined under that paragraph; 
B is the number of days in the year that are after July 23, 1992; and 


C is the number of days in the year. 


(1.2) [Interpretation for (1.1)] — For the purposes of paragraph 
(1.1)(b) and this subsection, 


(a) a taxpayer is considered not to deal at arm’s length with a 
partnership where the taxpayer does not deal at arm’s length 
with any member of the partnership; 


(b) a partnership is considered not to deal at arm’s length with 
another partnership where any member of the first partnership 
does not deal at arm’s length with any member of the second 
partnership; 


(c) where a taxpayer is a member, or is deemed by this para- 
graph to be a member, of a partnership that is a member of an- 
other partnership, the taxpayer is deemed to be a member of the 
other partnership; and 


(d) the provision of a service to a taxpayer does not include the 
provision of a service by an individual in the individual’s capac- 
ity as an employee of the taxpayer. 

History: Subsec. 1204(1.2) added by P.C. 1996-1488, subsec. 2(5), September 24, 


1996, Canada Gazette, Part II, October 16, 1996, applicable to taxation years that end 
after March 6, 1996. 


(2) [Income of a trust] — For greater certainty, for the purposes 
of this section, in computing the income or loss of a trust for a taxa- 
tion year from the sources described in paragraphs (1)(b) and (b.1), 
no deduction shall be made in respect of amounts deductible by the 
trust pursuant to subsection 104(6) or (12) of the Act. 


Income Tax Regulations 


History: Subsec. 1204(2) substituted by P.C. 1985-465, subsec. 5(6), February 14, 
1985, Canada Gazette, Part II, March 6, 1985. 


(3) [Exclusions] — A taxpayer’s income or loss from a source 
described in paragraph (1)(b). does not include 


(a) any income or loss derived from transporting, transmitting or 
processing (other than processing described in clause 
(1)(b)(ii)(C), (iii)(C) or (iv)(C) or subparagraph (1)(b)(v) or (vi)) 
petroleum, natural gas or related hydrocarbons or sulphur from a 
natural accumulation of petroleum or natural gas; 


(b) any income or loss arising because of the application of para- 
graph 12(1)(z.1) or (z.2) or section 107.3 of the Act; and 


(c) any income or loss that can reasonably be attributable to a 
service rendered by the taxpayer (other than processing de- 
scribed in subparagraph (1)(b)(i11), (iv), (v) or (vi) or activities 
carried out by the taxpayer as a coal mine operator). 
History: Para. 1204(3)(b) amended by P.C. 2007-114, subsec. 3(1), February 1, 2007, 
Canada Gazette, Part II, February 21, 2007, applicable to taxation years that begin after 
2006. 
Paras. 1204(3)(a), (b) and (c) amended by P.C. 1999-629, subsecs. 6(3) and (4), April 
15, 1999, Canada Gazette, Part II, April 28, 1999, paras. (a) and (b) applicable to taxa- 
tion years that begin after 1996 and para. (c) applicable to taxation years that begin 
after March 6, 1996. 
Subsec. 1204(3) amended by P.C. 1996-1488, subsec. 2(6), September 24, 1996, Can- 
ada Gazette, Part II, October 16, 1996, applicable to taxation years that end after Feb- 
ruary 22, 1994, except that para. 1204(3)(c) does not apply to taxation years that began 
before March 7, 1996. 
Subsec. 1204(3) substituted by P.C. 1985-465, subsec. 5(7), February 14, 1985, Can- 
ada Gazette, Part I], March 6, 1985, applicable to taxation years commencing after 
November 12, 1981. 


Subsec. 1204(3) substituted by P.C. 1981-3329, subsec. 5(5), November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, applicable in respect of 1981 et seq. 


(4)-(6) [Repealed] 

History: Subsecs. 1204(4), (5) repealed by P.C. 2007-114, subsec. 3(2), February 1, 
2007, Canada Gazette, Part Il, February 21, 2007, applicable to taxation years that 
begin after 2003. 

Subsec. 1204(6) repealed by P.C. 1996-1488, subsec. 2(7), September 24, 1996, Can- 


ada Gazette, Part II, October 16, 1996, applicable to taxation years that begin after 
1990. 


That portion of subsec. 1204(6) preceding para. (a) substituted by P.C. 1990-162, sub- 
sec. 3(5), Canada Gazette, applicable to taxation years ending after March 1985. 


Subsec. 1204(6) added by P.C. 1981-411, February. 19, 1981, Canada Gazette, Part II, 
March 11, 1981, effective in respect of the period before these Regulations are pub- 
lished in the Canada Gazette commencing December 12, 1979. 


Subsecs. 1204(4), (5) added by P.C. 1980-425, February 8, 1980, Canada Cane, Part 
II, February 27, 1980, effective in respect of 1979 et seq. 


Selected Cases [Reg. 1204]: Gulf Canada Resources Ltd. v. R., [1996] 1 C.T.C. 55 
(TCC) (Bitumen and bituminous sands were “petroleum. . .or related hydrocarbons”). 


Definitions [Reg. 1204]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1), 
Reg. 1204(1.2)(a), (b); “business” — ITA 248(1); “Canada” — ITA 255, Interpretation 
Act 35(1); “Canadian development expense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); 
“Canadian exploration and development expenses” —ITA 66(15), 248(1), Reg. 
1206(4)(b); “Canadian exploration expense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); 
“Canadian field processing” —ITA 248(1); “coal mine operator’ — Reg. 1206(1); 
“disposition”, “employee” —ITA 248(1); “foreign exploration and development ex- 
penses” —ITA 66(15), 248(1); “gross resource profits” — Reg. 1204(1); “indivi- 
dual” — ITA 248(1); “member” — Reg. 1204(1.2)(c); “mineral resource”, “oil or gas 
well” —ITA 248(1); “ore” — Reg. 1206(1); “person” —ITA 248(1); “proceeds of 
disposition” — Reg. 1206(1); “production” —ITA 66(15), Reg. 1206(2); “pro- 
perty” —ITA 248(1); “provision of a service’ — Reg. 1204(1.2)(d); “related” — ITA 
251(2)6); “resource”, “resource activity” — Reg. 1206(1); “resource profits” — Reg. 
1204(1.1); “share” — ITA 248(1); “tar sands ore” — Reg. 1206(1); “taxation year” — 
ITA 249; “taxpayer” —ITA 248(1); “trust? —ITA 104(1), 248(1), (3). 


1205. Earned depletion base — (1) For the purposes of this Part 
“earned depletion base” of a taxpayer as of a particular time means 
the amount by which 33'/3 per cent of the aggregate of 


(a) all amounts, in respect of expenditures (other than expendi- 
tures to acquire property under circumstances that entitled the 
taxpayer to a deduction under section 1202 or would so entitle 
the taxpayer if the amounts referred to in paragraphs 1202(2)(a) 
and (b) were sufficient for the purpose) incurred by the taxpayer 
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after November 7, 1969 and before the particular time, each of 
which was 


(i) a Canadian exploration and development. expense. or 
would have been such an expense if it had been incurred af- 
ter 1971 and was actually incurred before May 7, 1974, other 
than 
(A) a cost of borrowing capital, including any cost in- 
curred prior to the commencement of carrying on a busi- 
ness, that was a Canadian exploration expense or an ex- 
ploration, prospecting and development expense, as the 
case may be, of the taxpayer, 


(B) the cost to the taxpayer of any Canadian resource pro- 
perty acquired by the taxpayer, 

(C) a Canadian exploration and development expense that 
was incurred after a mine had come into production in 
reasonable commercial quantities and may reasonably be 
considered to be related to the mine or to a potential or 
actual extension thereof, 


(D) an expense that would have been described in clause 
(C) if it had been incurred after 1971, 


(E) an expense renounced by. the taxpayer under subsec- 
tion 66(10) of the Act or subsection 29(7) of the Income 
Tax Application Rules, 

(F) an amount that, by virtue of subparagraph 
66(15)(b)(iv) [66(15)“Canadian exploration and develop- 


(H) an expense described in subparagraph 66.1(6)(a)(iii) 
~ [66.1(6)“Canadian exploration expense”’(f)] of the Act in- 
curred after April 19, 1983, 


(ili) a Canadian development expense incurred before 1981 
other than 


(A),.a cost of borrowing capital, including any cost in- 


curred prior to the commencement of carrying on a busi- 


ness, that was a Canadian development expense of the 
taxpayer, 


(B) an expense renounced by the taxpayer under subsec- 
tion 66(10.2) of the Act, 


(C) an amount referred to in.subparagraph 66.2(5)(a)(iii) 
[66.2(5)“Canadian development expense”(e)] of the Act, 


(D).. an. amount. that, by virtue of subparagraph 
66.2(5)(a)(iv), . [66.2(5)“Canadian. development — ex- 
pense’’(f)] of the Act, was a Canadian development ex- 
pense, if such amount was an expense referred to in 
clause (A), (B) or (C) that was incurred by a partnership 
referred to in that subparagraph, or 


(E) an amount that, by’ virtue of subparagraph 
66.2(5)(a)(v) - [66.2(5)“Canadian | development _ex- 
pense’”’(g)] of the Act, was a Canadian development ex- 
pense, if such amount was. an expense referred to in 
clause (A), (B) or (C) that the taxpayer incurred pursuant 
to an agreement referred to in that subparagraph, 


ment expenses”’(d)] of the Act, was a Canadian explora- (iv) the stated percentage. of the capital cost to the taxpayer 
tion and development expense or would have been such of any processing property acquired by. the taxpayer princi- 
an expense if it had been incurred after 1971, if such pally. for the purpose of 


amount was a cost or expense referred to in clause (A), 
(B), (C), (D) or (E) that was incurred by an association, 
partnership or syndicate referred to in that subparagraph, 
or 


(G) an amount. that, by. virtue of. subparagraph 
66(15)(b)(v) [66(15)“Canadian exploration and develop- 
ment expenses’(e)] of the Act, was a Canadian explora- 
tion and development expense or would have been such 
an expense if it had been incurred after 1971, if such 
amount was a cost or expense referred to in clause (A), 
(B), (C), (D) or (E) that the taxpayer incurred pursuant to 
an agreement referred to in that subparagraph, 


(ii) the stated percentage of a Canadian exploration expense 
other than 


(A) a cost of borrowing capital, including ‘any cost in- 
curred prior to the commencement of carrying on a busi- 
ness, that was a Canadian exploration expense of the 
taxpayer, 

(B) an expense renounced by the taxpayer under subsec- 
tion 66(10.1) of the Act, 

(C) an amount that, by virtue of subparagraph 
66.1(6)(a)(iv) [66.1(6)“Canadian exploration _ex- 
pense”’(h)] of the Act, was a Canadian exploration ex- 
pense, if such amount was: an expense referred to in 
clause (A); (B), (E), (F), (G) or (H) that was incurred by a 
partnership referred to in that subparagraph, 


(D) an amount that, by virtue of subparagraph 


(A) processing in Canada 


(I) ore, other than iron ore or tar sands ore, from a 
qualified resource to any stage that is not beyond the 
prime metal stage or its equivalent, 


(ID) iron ore from a qualified resource to any stage that 
is not beyond the pellet stage or its equivalent, or 


(III) tar sands ore from a qualified resource to any 
Stage that is not beyond the crude oil stage or its 
equivalent, or 


(B) processing in Canada 


(1) ore, other than iron ore or tar sands ore, from an 
exporting resource beyond the furthest stage to which 
such ore or similar ore from that resource was ordina- 
rily processed in Canada before such acquisition but 
not beyond the prime metal stage or its equivalent, 


(II) iron ore from an exporting resource beyond the 
furthest stage to which such ore or similar ore from 
that resource was ordinarily processed in Canada 
before such acquisition but not beyond the pellet stage 
or its equivalent, or 


(IID) tar sands ore from an exporting resource beyond 
the furthest stage to which such ore or similar ore from 
that resource was ordinarily processed in Canada 
before such acquisition but not beyond the crude oil 
stage or its equivalent, 


(v) where the taxpayer is a corporation that incurred a Cana- 
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66.1(6)(a)(v) [66.1(6)“Canadian exploration expense’(i)] dian oil and gas exploration expense in respect of conven- 
of the Act, was a Canadian exploration expense, if such tional lands in a calendar year after 1980 and before 1984, 
amount was an expense referred to in clause (A), (B), (E), |. the specified percentage for that year of such expense to the 
(F), (G) or (H), that the taxpayer incurred. pursuant to, an extent that it is not an amount or expense referred to in clause 
agreement referred to in that subparagraph, (ii)(A), (B) or (F) or an expense that would be referred to in 
(E) an amount described in clause 66.1(6)(a)(1i)(B) clause (ii)(C), or (D) if the references in those clauses to 
[66.1(6)“Canadian exploration’ expense’(c)(ii)] or “clause (A), (B), (E), (F); (G) or.(H)” were read.as “clause 
(1i.1)(B) [subpara. (d)(ii)] of the Act, (A), (B) or (F)’, or 

(F) an amount that was a Canadian exploration and devel- “ (vi) where the taxpayer is a corporation, 

opment overhead expense of the taxpayer, (A) the specified percentage in respect of a Canadian oil 
(G) an amount that was a Canadian oil and gas explora- and gas exploration expense in respect of non-conven- 
tion expense of the taxpayer, or tional lands incurred in a calendar year after 1980 and 
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before 1985 to the extent that it is not an amount or ex- 
pense referred to in clause (ii)(A), (B) or (F) or an ex- 
pense that would be referred to in clause (ii)(C) or (E) if 
the references in those clauses to “clause (A), (B), (E), 
(F), (G) or (H)” were read as “clause (A), (B) or (F)”, 


(B) the stated percentage of a Canadian development ex- 
pense incurred after 1980 in respect of a qualified tertiary 
oil recovery project of the taxpayer to the extent that such 
expense is not 


(I) an amount or expense described in any of clauses 
(ii1)(A) to (E), 


(I) an amount that was a Canadian exploration and 
development overhead expense of the taxpayer, or 


(III) an eligible expense within the meaning of the Ca- 
nadian Exploration and Development Incentive Pro- 
gram Act in respect of which the taxpayer, a partner- 
ship of which the taxpayer was a member, a principal- 
business corporation of which the taxpayer was a 
shareholder or a joint exploration corporation of which 
the taxpayer was a shareholder corporation has re- 
ceived, is entitled to receive or may reasonably be ex- 
pected to receive at any time an incentive under that 
Act, 


(B.1) the stated percentage of a Canadian exploration ex- 
pense incurred after 1981 in respect of a qualified tertiary 
oil recovery project of the taxpayer that 


(I) would be referred to in subparagraph 66.1(6)(a)(ii) 
[66.1(6)“Canadian exploration expense”(c)] or (ii.1) 
[para. (d)] of the Act if subparagraph 66.1(6)(a)(ii) 
[66.1(6)“Canadian exploration expense”(c)] were read 
without reference to clause (B) [subpara. (ii)] thereof, 
or 


(IT) would be referred to in subparagraph 
66.1(6)(a)(iv) or (v) [66.1(6)“Canadian exploration 
expense’’(h) or (i)] of the Act if the Act were read 
without reference to clause  66.1(6)(a)(ii)(B) 
[66.1(6)“Canadian exploration expense’’(c)(ii)] and 
subparagraphs 66.1(6)(a)(i), (i.1), (ii.2), (iii) and (iii.1) 
[66.1(6)“Canadian exploration expense’’(a), (b), (e), 
(f) and (g)], 


other than the portion of such expense referred to in sub- 
clause (1) or (II) that is 


(IID) described in any of clauses (ii)(A) to (D) and (F), 


(IV) included in the amount determined under subpar- 
agraph (v) or clause (vi)(A), 


(V) described in subclause (B)(IID, or 


(VI) an eligible expense within the meaning of the Ca- 
nadian Exploration Incentive Program Act in respect 
of which the taxpayer, a partnership of which the tax- 
payer was a member or a principal-business corpora- 
tion of which the taxpayer was a shareholder corpora- 
tion, has received, is entitled to receive or may 
reasonably be expected to receive at any time an in- 
centive under that Act, 


(C) the stated percentage of the capital cost to it of pro- 
perty that is tertiary recovery equipment, and 


(D) the stated percentage of the capital cost to it of pro- 
perty that is, or but for Class 41 of Schedule II would be, 
included in Class 10 in Schedule II by virtue of paragraph 
(u) of the description of that Class, other than the capital 
cost to it of property that had, before the property was 
acquired by it, been used for any purpose whatever by 
any person with whom it was not dealing at arm’s length, 
History: Cl. 1205(1)(a)(i)(E) amended: by P.C. 1994-1817, s. 48, November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Those portions of para, 1205(1)(a) preceding subpara, (i), subparas. (1)(a)(ii) and 
(1)(a)Gv) preceding cl. (A) of each, and cls. (1)(a)(vi)(B) and (B.1) preceding subcl. (I) 
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of each, substituted by P.C. 1990-2780, subsecs. 6(1), (2), (3), (4), (6), December 20, 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 

Subcl. 1205(1)(a)(vi)(B)(ID added by subsec. 6(5) of the said P.C. 1990-2780, appli- 
cable in respect of expenditures incurred after March 1987. 

That portion of cl. 1205(1)(a)(vi)(B.1) following subcl. (II) substituted by subsec. 6(7) 
of the said P.C. 1990-2780, applicable in respect of expenditures incurred after Septem- 
ber 1988. 

Cls. 1205(1)(a)(vi)(C), (D) substituted by subsec. 6(8) of the said P.C. 1990-2780, ap- 
plicable to 1988 et seq. 

Subcls.. 1205(1)(a)(vi)(B.1)(), (IL) substituted by P.C. 1990-2256, s. 3, October 18, 
1990, Canada Gazette, Part II, November 7, 1990, applicable in respect of expenses 
incurred after March 1987. 

Cl. 1205(1)(a)(i)(B) substituted by P-C. 1990-162, s. 4, February 1, 1990, Canada Ga- 
zette, Part II, February 14, 1990, applicable to taxation years commencing after 1984. 
Subpara. 1205(1)(a)(v) substituted; cls. 1205(1)(a)(ii)(C), (D); CE), 1205(1)(a)(iv)(A) 
and (B);.1205(1)(a)(vi)(A) substituted; cl. 1205(1)(a)(ii)(H),; 1205(1)(a)(vi)(B.1) added; 
that portion of cl. 1205(1)(a)(vi)(B) preceding subcl. (I) substituted by P.C. 1985-465, 
subsecs. 6(1)-(9), February 14, 1985, Canada Gazette, Part II, March 6, 1985, applica- 
ble, as to cls. 1205(1)(a)(ii)(C), (D), (H) and subpara. 1205(1)(a)(v) with respect to 
expenses incurred after April 19, 1983; as to cls. 1205(1)(a)(iv)(A) and (B) with respect 
to property acquired or expenditures made, as the case may be, in taxation years com- 
mencing after November 12, 1981; as to cl. 1205(1)(a)(vi)(A), the renumbering of s. 
1205, and the substituted portion of cl. 1205(1)(a)(vi)(B), commencing January 1, 1981 
except that for the period before April 20, 1983, the reference to “in clause (ii)(A), (B) 
or (F)” or an expense that would be referred to in clause (ii)(C) or (D) if the references 
in those clauses to “clause (A), (B), (E), (F), (G) or (H)” were read as “clause (A), (B) 
or (F)” in 1205(1)(a)(vi)(A) shall be read as “in any of clauses (ii)(A) to (D) and (F)”; 
as to cl. 1205(1)(a)Gi)(E), to 1984 et seg.; as to cl. 1205(1)(a)(vi)(B.1), from January 1, 
1982. 

All that portion of para. 1205(a) preceding subpara: (i), cls. 1205(a)(i)(A), (ii)(A), all 
that portion of subpara. 1205(a)(iii) preceding cl. (B) substituted, cls. 1205(a)(ii)(P), 
(G), subparas. 1205(a)(v), (vi) added by P.C. 1981-3329, subsecs. 6(1)-(6), November 
26, 1981, Canada Gazette, Part II, December 9, 1981, applicable as to that portion of 
para. 1205(a) preceding subpara. (i), in. respect of taxation years ending after December 
11, 1979, as to cls. 1205(a)(ii)(F), (G) and that portion of subpara. 1205(a)(iii) preced- 
ing cl. (A) and subparas. 1205(a)(v), (vi), effective January 1, 1981. 

Cls. 1205(a)(1i)(C), (iii)(D) substituted, effective December 6, 1979, cl. 1205(a)(ii)(E) 
added, effective May 6, 1974, subpara. 1205(a)(iv) substituted, by P.C. 1980-1483, s. 
3, June 5, 1980, Canada Gazette, Part II, June 25, 1980. 


(b) all amounts, in respect of expenditures (other than expendi- 
tures referred to in paragraph (a) or expenditures to acquire pro- 
perty under circumstances that entitled the taxpayer to a deduc- 
tion under section 1202 or would so entitle the taxpayer if the 
amounts referred to in paragraphs 1202(2)(a) and (b) were suffi- 
cient for the purpose) incurred by the taxpayer after May 8, 1972 
and before the particular time, each of which was the stated per- 
centage of the capital cost to the taxpayer of property that is or, 
but for Class 41, would be included in Class 10 in Schedule II 
because of paragraph (k) of the description of that Class and that 
was acquired for the purpose of processing in Canada 


(1) ore (other than iron ore or tar sands ore), after its extrac- 
tion from a mineral resource, to any stage that is not beyond 
the prime metal stage or its equivalent, 


(11) iron ore, after its extraction from a mineral resource, to 
any stage that is not beyond the pellet stage or its equivalent, 
or 


(111) tar sands ore, after its extraction from a mineral resource, 
to any stage that is not beyond the crude oil stage or its 
equivalent, 


other than the capital cost to him of property that had, before the 
property was acquired by the taxpayer, been used for any pur- 
pose whatever by any person with whom the taxpayer was not 
dealing at arm’s length, 
History: The opening words of para. 1205(1)(b) before subpara. (i) amended by P.C. 
1996-1488, subsec. 3(1), ‘September 24, 1996, Canada Gazette, Part Il, October 16, 
1996, applicable to. 1988 et seq. 
That portion of para. .1205(1)(b) preceding subpara. (i) substituted by P.C: 1990-2780, 
subsec. 6(9), December 20, 1990, Canada Gazette, Part II, applicable to taxation years 
ending after February 17, 1987. 
Para. 1205(1)(b) substituted by P.C. 1985-465, subsec. 6(10), February 14, 1985, Can- 
ada Gazette, Part Il, March 6, 1985, applicable with respect to property acquired or 
expenditures made, as the case may be, in taxation years commencing after November 
12, 1981. 
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Para. 1205(b) substituted by P.C. 1981-3329, subsec. 6(7), November 26, 1981, Can- 
ada Gazette, Part Il, December 9, 1981, effective commencing December 12, 1979. 


(c) all.amounts, in respect of expenditures (other than expendi- 
tures referred to in paragraph (a) or (b) or expenditures to, ac- 
quire property under circumstances that entitled the taxpayer to 
a deduction under section 1202 or would so entitle the taxpayer 
if the amounts referred to in paragraphs 1202(2)(a) and (b) were 
sufficient for the purpose). incurred by. the taxpayer before the 
particular time, each of which was the stated percentage of the 
capital cost to the taxpayer of property (other than property that 
had,. before it was acquired by: the taxpayer, been used for any 
purpose whatever by any person with whom the taxpayer was 
not dealing at arm’s length) that. is included in Class 28 or para- 
graph (a) of Class 41, in Schedule II, other than property so 
included © * : wins 

(i) by virtue of the first reference in Class 28 to paragraph (1) 

of Class 10 in Schedule II, where the property was acquired 

by the taxpayer before November 17, 1978; 


(ii) by virtue of the reference in Class 28 to paragraph (m) of 
Class 10 in Schedule II, 


(iii) that is bituminous sands equipment acquired by an indi- 
vidual, or ; 
(iv) that is bituminous sands equipment acquired by a corpo- 
ration before 1981, 
History: Para. 1205(1)(c) substituted by P.C. 1990-2780, subsec. 6(10), December 20, 
1990, Canada Gazette, Part II, January’ 16, 1991; applicable to taxation’ years: ending 
after February 17, 1987 except that in its application fo a’ taxation year ending before 
1988, the para. shall be read without reference to the words “or paragraph (a) of Class 
41”. : 
Para. 120S5(c) substituted by P.C. 1981-3329, subsec. 6(7), November 26, 1981, Can- 
ada Gazette, Part Il, December 9, 1981, effective, as to that portion of para. 1205(c) 
preceding subpara. (i), commencing December 12, 1979, and, as to subparas. 
1205(c)(iii), (iv), commencing January 1, 1987. ay 
Para. 1205(c) preceding (i) substituted by P.C. 1980-1483, subsecs. 3(4), (5), June 5, 
1980, Canada Gazette, Part II, June 25, 1980. 
Para. 1205(c) substituted by P:C. 1979-649, s. 4; March 8, 1979, Canada Gazette, Part 
II, March 28, 1979, effective for the period commencing April 11, 1978: 
Para. 1205(c) substituted by P.C. 1978-344, s. 4, February 9, 1978, Canada Gazette, 
Part II, February 22, 1978, effective after’ March 31, 1977. -~' st. 
(d) all expenditures (other than expenditures referred to in para- 
graph (a), (b) or (c)) each of which was incurred by him before 
November 8, 1969 relating to a mine that came into production 
in reasonable. commercial quantities before that. date.and that 
were incurred for the purpose of 


(i) exploration in respect of, or 


(ii) development of the mine for the purpose of gaining or 
producing income from the extraction of material from; 


a bituminous sands deposit, an oil sands deposit. or an. oil shale 
deposit, 

(d:1) three times the total of all amounts each of which is an 
amount equal to the lesser of 


(i) the amount. that would be determined under subsection 
1210(1) in computing ‘the taxpayer’s income fora ‘taxation 
year that ends before the particular time, if the amount detér- 
mined for C under that subsection were nil, and 


(ii) the amount determined for C under subsection 1210(1) in 
respect of the taxpayer for that year, and 
History: Para. 1205(1)(d.1) amended by P.C: 1996-1488, subsec. 3(2), September 24, 
1996, Canada Gazette Part II, October 16, 1996, applicable to taxation years that begin 
after December 20, 1991. 
Para. 1205(1)(d.1) added by P.C. 1985-465, subsec. 6(11), February 14, 1985, Canada 
Gazette Part II, March 6, 1985, applicable to 1984 et seq. 
(d.2) three times the aggregate of all amounts: each of which is 
the specified amount determined under subsection 1202(4) in re- 
spect of the taxpayer for a taxation year ending after February 
17, 1987 and before the particular time, 
History: Para. 1205(1)(d.2) added by P.C. 1990-2780, subsec, 6(11), December 20, 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years com- 
mencing after February 17, 1987. 


Reg. 
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exceeds the aggregate of 


(e) all amounts deducted by the taxpayer under section 1201 in 
computing his income for all taxation years ending after May 6, 
1974 and before the particular time; 


History: Para. 1205(e) substituted by s. 6 of P.C. 1978-1849, June 8, 1978, Canada 
Gazette, Part II, June 28; 1978, applicable to taxation years ending after May 6, 1974. 


(f) 33’ per cent of the aggregate of all amounts, each of which 
is the stated percentage of a cost of borrowing capital, including 
any cost incurred prior to the commencement of carrying on a 
business, that was" 


(i) included in the capital cost to him of depreciable property 
described in subparagraph (a)(iv), clause (a)(vi)(C) or (D) or 
paragraph (b) or (c), or 
rer (ii). an, expenditure described. in paragraph. (d); 
History: That portion of para. 1205(1)(f), preceding ‘subpara. (i) substituted by -P.C. 


1990-2780, subsec. 6(12),: December 20, 1990, Canada Gazette, Part Il, January 16, 
1991, applicable to taxation years ending after February 17, 1987. 


Para. 1205(f) substituted by P.C. 1981-3329, subsec. 6(8), November 26, 1981, Canada 


Gazette, Part II], December 9, 1981. 


(g) 33% per cent of the aggregate of all amounts, each of which 
is an amount 


(i) that became receivable by the taxpayer after April 28, 
1978 and before the earlier of December 12, 1979 and the 
particular time, and 


(ii) in respect of which the consideration given by’ the tax- 
payer therefor was a property (other than a, share, or a pro- 
perty that would have been,a Canadian resource property if it 
had been acquired by the taxpayer at the time the considera- 
tion was given) or services, the cost of which may reasonably 
be regarded as having been primarily an expenditure that was 
added in computing 


(A) the taxpayer’s earned depletion base by reason of 
subparagraph ((a)(i),' (ii) or (iii) or paragraph (d), or 


(B) the earned depletion base of an original owner of a 
property by reason of subparagraph (a)(i), (ii) or (iii) or 
paragraph (d) as) it-applied to the original owner, where 
the taxpayer acquired the property in) circumstances in 
which subsection 1202(2) applies, 


(h) 33 per cent of the aggregate of all amounts; each of which 

is | 
(i) an amount in respect of a disposition of property (other 
than a disposition of property that had been used by the tax- 
payer to any person with whom the taxpayer was not dealing 
at arm’s length) of the taxpayer after April 28, 1978 and 
before the earlier of December 12, 1979 and the particular 
time, the capital.cost of which was added in computing 


(A) the, taxpayer’s earned depletion base by reason of 
subparagraph (a)(iv) or paragraph (b) or (c), or 


(B) the earned depletion base of an original owner of a 
property by reason of subparagraph (a)(iv) or paragraph 
(b) or (c) as it applied to the original owner, where the 
taxpayer acquired the property in circumstances in which 
subsection 1202(2) applies, and 


(11), equal to. the lesser of 
(A) the proceeds of disposition of the property, and 


(B) the ‘capital cost of the property to the taxpayer, where 

clause (i)(A) applies, or the original owner, where clause 
(i)(B) applies; computed as if no amount had been in- 
cluded therein that is a cost of borrowing capital, includ- 
ing any cost incurred prior to the commencement of car- 
rying on.a business, 


(i) any amount required by paragraph 1202(2)(b) (as it read in its 
application to taxation years ending before February 18, 1987) 
or paragraph 1202(3)(a) to be deducted at or before the particu- 
lar time in computing the taxpayer’s earned depletion base, 
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History [Reg. 1205(1)(g)-{i)]: Paras. 1205(1)(g) to (i) substituted by P.C. 1990- 
2780, subsec. 6(13), December 20, 1990, Canada Gazette, Part II, January 16, 1991, 
applicable to taxation years ending after February 17, 1987. 


Paras. 1205(g), (h) substituted by P.C. 1981-3329, subsec. 6(8), November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, effective, as to para. 1205(g) and that por- 
tion of para. 1205(h) preceding subpara. (i), commencing December 12, 1979. 


All that portion of para. 1205(h) preceding subpara. (i) substituted by P.C. 1980-1483, 
s. 3, June 5, 1980, Canada Gazette, Part II, June 25, 1980. 


Paras. 1205(g) to (i) added by P.C. 1979-649, s. 4, March 8, 1979, Canada Gazette, 
Part II, March 28, 1979, effective for the period commencing April 29, 1978. 


(j) 33'4 per cent of the aggregate of all amounts, each of which 
is in respect of an amount of assistance or benefit in respect of 
Canadian exploration expenses or Canadian development ex- 
penses or that may reasonably be related to Canadian explora- 
tion activities or Canadian development activities, whether such 
amount is by way of a grant, subsidy, rebate, forgivable loan, 
deduction from royalty or tax, rebate of royalty or tax, invest- 
ment allowance or any other form of assistance or benefit that 


(i) the taxpayer before the particular time has received or was 
entitled to receive, or that the taxpayer at or after the particu- 
lar time becomes entitled to receive, or 


(ii) an original owner or predecessor owner of a property 
before the particular time has received or was entitled to re- 
ceive, or at or after the particular time becomes entitled to 
receive, where the original owner or the predecessor owner 
received, became entitled to receive or becomes entitled to 
receive that amount 


(A) at or after the time at which the property was acquired 
by the taxpayer in circumstances in which subsection 
1202(2) applies, and 


(B) before the time at which the taxpayer becomes a pred- 
ecessor owner of the property, 


and that is equal to 


(iii) where the assistance or benefit was in respect of an 
amount added by reason of subparagraph (a)(ii) or clause 
(a)(vi)(B) or (B.1) in computing 


(A) the earned depletion base of the taxpayer (other than 
such portion thereof included in determining an amount 
described in paragraph 1202(2)(a) before the particular 
time), or 


(B) the portion of the earned depletion base of the original 
owner included in determining an amount described in 
paragraph 1202(2)(a) before the particular time, 


the stated percentage of the amount of the assistance or bene- 
fit, and 


(iv) where the assistance or benefit was in respect of an 
amount of Canadian oil and gas exploration expense added 
by reason of subparagraph (a)(v) or clause (a)(vi)(A) in 
computing 


(A) the earned depletion base of the taxpayer (other than 
such portion thereof included in determining an amount 
described in paragraph 1202(2)(a) before the particular 
time), or 


(B) the portion of the earned depletion base of the original 
owner included in determining an amount described in 
paragraph 1202(2)(a) before the particular time, 


the amount equal to the product obtained when the amount of 
the assistance or benefit is, multiplied by the specified per- 
centage in respect of the expense for the calendar year in 
which the taxpayer or the original owner, as the case may be, 
incurred the expense, and 

History: Para. 1205(1)(j) substituted by P.C. 1990-2780, subsec. 6(13), December 20, 


1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 


Para. 1205(1)(j) substituted by P.C. 1985-465, subsec. 6(12), February 14, 1985, Can- 
ada Gazette, Part Il, March 6, 1985, applicable commencing January 1, 1981 except 


Income Tax Regulations 


that in respect of amounts that on or before March 6, 1985 become receivable, that part 
of para. 1205(1)(j) preceding subpara. (iii) shall be read as: 
(j) 33% per cent of the aggregate of all amounts, each of which is an amount of 
assistance or benefit described in subparagraph 66.1(6)(b)(ix) or 66.2(5)(b)(xi) of 
the Act that 
(i) the taxpayer before the particular time has received or was entitled to 
receive, or 
(ii) a predecessor before the particular time has received or was entitled to 
receive where the taxpayer is a successor corporation or second successor 
corporation, as the case may be, to the predecessor at the time the predeces- 
sor received or became entitled to receive that amount equal to. 


Para. 1205(j) added by P.C. 1981-3329, subsec. 6(9), November 26, 1981, Canada Ga- 
zette, Part II], December 9, 1981, applicable in respect of 1981 et seq. 


(k) the amount, if any, by which 


(i) the aggregate of all amounts that would be determined 
under paragraphs 1212(3)(d) to (i) 


exceeds 


(ii) the aggregate of all amounts that would be determined 
under paragraphs 1212(3)(a) to (c) 
in computing his supplementary depletion base at the particular 
time. 


History: Para. 1205(1)(k) added by P.C. 1985-465, subsec. 6(13), February 14, 1985, 
Canada Gazette, Part Il, March 6, 1985, applicable to 1984 et seg. except that the 
reference to “the amount” shall, for the 1984 taxation year, be read as “25 per cent of 
the amount”, for the 1985 taxation year, be read as “50 per cent of the amount’, and for 
the 1986 taxation year, be read as “75 per cent of the amount”. 


History [Reg. 1205(1)]: S. 1205 renumbered as subsec. 1205(1) by P.C. 1985-465, 
subsec. 6(1), February 14, 1985, Canada Gazette Part I, March 6, 1985, applicable 
from January 1, 1981. 


(2) Where an expense is incurred before the particular time referred 
to in subsection (1) and a person at or after the particular time be- 
comes entitled to receive an amount of assistance or benefit in re- 
spect of the expense, the amount of such assistance or benefit shall 
be included in “the amount of the assistance or benefit” referred to 
in subparagraphs (1)(j)(iii) and (iv) as of the particular time. 

History: Subsec. 1205(2) added by P.C. 1985-465, subsec. 6(14), February 14, 1985, 


Canada Gazette, Part II, March 6, 1985, applicable to amounts that, after March 6, 
1985, become receivable. 


Selected Cases [Reg. 1205]: Alcan Aluminum vy. R., [1998] 2 C.T.C. 1 (FCA) 
(Calculation of earned depletion base to be made at end of year). 


Definitions [Reg. 1205]: “amount” —ITA 248(1); “arm’s length” —ITA 251(1); 
“bituminous sands” —ITA 248(1); “bituminous sands equipment” — Reg. 1206(1); 
“business” — ITA 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” — 
ITA 255, Interpretation Act 35(1); “Canadian development expense” —ITA 66.2(5), 
248(1), Reg. 1206(4)(a); “Canadian exploration and development expenses” —ITA 
66(15), 248(1), Reg. 1206(4)(a); “Canadian exploration and development overhead ex- 
pense” — Reg. 1206(1), (4.1); “Canadian exploration expense” — ITA 66.1(6), 248(1), 
Reg. 1206(4)(a); “Canadian oil and gas exploration expense” — Reg. 1206(1); “Cana- 
dian resource property” — ITA 66(15), 248(1); “commencement” — Interpretation Act 
35(1); “conventional lands” — Reg. 1206(1); “corporation” — ITA 248(1), Interpreta- 
tion Act 35(1), “depreciable property” —ITA 13(21), 248(1); “disposition” — ITA 
248(1); “disposition of property” — Reg. 1206(1); “earned depletion base” — Reg. 
1202(1), 1205(1); “exporting resource” — Reg. 1206(1); “individual” — ITA 248(1); 
“joint exploration corporation” — ITA 66(15), Reg. 1206(2); “mine” — Reg. 1206(1); 
“mineral resource’ —ITA 248(1); “non-conventional lands”, “ore”, “original 
owner” — Reg. 1206(1); “person” —ITA 248(1); “predecessor owner’ — Reg. 
1206(1); “principal-business corporation” —ITA 66(15), Reg. 1206(2); “proceeds of 
disposition”, “processing property” — Reg. 1206(1); “production” — ITA 66(15), Reg. 
1206(2); “property” — ITA 248(1); “qualified resource”, “qualified tertiary oil recov- 
ery project’— Reg. 1206(1); “related” —ITA 251(2)-(6); “resource” — Reg. 
1206(1); “share”, “shareholder” — ITA 248(1); “shareholder corporation” — ITA 
66(15), Reg. 1206(2); “specified percentage”, “stated percentage” — Reg. 1206(1); 
“successor” — Reg. 1202(7); “supplementary depletion base” — Reg. 1212(2)-(4); 
“tar sands ore” —Reg. 1206(1); “taxation year’ —ITA 249; “taxpayer? —ITA 
248(1); “tertiary recovery equipment” — Reg. 1206(1). 


1206. Interpretation — (1) In this Part, 


“bituminous sands equipment” means property of a taxpayer that 
(a) is included in Class 28 or in paragraph (a) of Class 41 in 
Schedule II, other than property so included 

(i) by virtue of the first reference in Class 28 to paragraph (1) 
of Class 10 in Schedule II, where the property was acquired 
by the taxpayer before November 17, 1978, or 
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(ii) by virtue of the reference in Class 28 to paragraph (m) of 
Class 10 in Schedule II, and 


(b) was acquired by the taxpayer after April 10, 1978 principally 
for the purpose of gaining or producing income from one or 
more mines, each of which is a location in a bituminous sands 
deposit, oil sands deposit or oil shale deposit from which mate- 
rial is extracted; 
History: Para. (a) of “bituminous sands equipment” in subsec. 1206(1) substituted by 
P.C. 1990-2780, subsec. 7(1), December 20, 1990, Canada Gazette, Part’ Il; January 16, 
1991, applicable to. 1988 et seg. 


Definition of “bituminous sands’ equipment” added to subsec. 1206(1) by P.C. 1979- 
649, s. 5, March 8, 1979, Canada Gazette, Part Il, March 28, 1979, effective for the 
period commencing April 11, 1978. 


“Canadian exploration and development overhead expense” of 
a taxpayer means a Canadian exploration expense or a Canadian 
development expense of the taxpayer made or incurred after 1980 
that is not a Canadian renewable and conservation expense (in this 
definition having the meaning assigned by subsection 66.1(6) of the 
Act) nor a taxpayer’s share of a Canadian renewable and conserva- 
tion expense incurred by a partnership and 


(a) that was in respect of the administration, management or fi- 
nancing of the taxpayer, 


(b) that was in respect of the salary, wages or other remuneration 
or related, benefits paid in respect of a person employed by. the 
taxpayer whose duties were not all or substantially all directed 
towards exploration or development activities, 


(c) that was in respect of the upkeep or maintenance of, taxes or 
insurance in respect of, or rental or leasing of, property other 
than property all or substantially all of the use of which by the 
taxpayer was for the purposes of exploration or development ac- 
tivities, or 


(d) that may reasonably be regarded as having been in respect of 


(i) the use of or the right to use any property in which any 
person who was connected with the taxpayer had-an interest, 


(ii) compensation for the performance of a service for the 
benefit of the taxpayer by any person who’ was connected 
with the taxpayer, or 


(ili) the acquisition of any materials, parts or supplies from 
any person who was connected with the taxpayer 


to the extent that the expense exceeds the least of amounts, each 
of which was the aggregate of the costs incurred by a person 
who was connected with the taxpayer 


(iv) in respect of the property, 
(v) in respect of the performance of the service, or 


(vi) in respect of the materials, parts or supplies; 


Related Provisions: Reg. 1206(4.2) — Prescribed CEDOE; Reg. 1206(5) — Mean- 
ing of “connected” and “costs incurred by a person”. 

History: The opening words of the definition “Canadian exploration and development 
overhead expense” in subsec.. 1206(1) amended by P.C. 2000-1331, subsec. 3(1), Au- 
gust 23, 2000, Canada Gazette, Part II, September 13, 2000, applicable to expenses 
incurred after December 5, 1996. 


Paras. (b) and (c) of “Canadian exploration and development overhead expense” substi- 
tuted by P.C. 1985-465, s. 7, February 14, 1985, Canada Gazette, Part Il, March 6, 
1985, effective commencing January 1, 1981 


“Canadian exploration and development overhead expense” added by P.C. 1981-3329, 
s. 7, November 26, 1981, Canada Gazette, Part Il, December 9, 1981, effective com- 
mencing January 1, 1981. 


“Canadian oil and gas exploration expense” of a taxpayer means 
an.outlay or expense made or incurred after 1980 that would be a 
Canadian exploration expense of the taxpayer within the meaning 
assigned by paragraph 66. 1(6)(a) [66.1(6)“Canadian exploration ex- 
pense”’] of the Act if that paragraph were read without reference to 
subparagraphs (iii) and (iii.1) [paras. (f) and (g)] thereof and if the 
reference in subparagraphs (iv) and (v) [paras. (h) and (i)] thereof to 
“any of subparagraphs (i) to (ii1.1) [paras. (a) to (g)]’” were read as a 
reference to “any of subparagraphs (i) to (ii.2) [paras. (a) to (e)]’”, 
other than'an outlay or expense that was a Canadian exploration 


Reg. 
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expense’ by virtue’ of ' clause °66.1(6)(a)(ii)(B) “or (ii.1)(B) 
[66.1(6)“Canadian exploration expense’’(c)(ii) or (d)(ii)] of the Act 
that was in respect of a qualified ‘tertiary oil recovery project; 

History: Paras. (b) and (c) of “Canadian oil and gas exploration expense” substituted 


by P.C. 1985-465, s. 7, February 14, 1985, Canada Gazette, Part Il, March 6, 1985, 
effective commencing January 1, 1981. 


“Canadian oil and gas exploration expense” added by P.C. 1981-3329, s. 7, November 
26, 1981, Canada Gazette, Part II, December 9, 1981, effective commencing January 1, 
1981. 


“coal mine operator” means a person who undertakes all or sub- 
stantially all of the activities involved in the production of coal 
from a resource; 


Related Provisions: Reg.’ 1104(2)“coal mine operator” — Same definition for capi- 
tal cost allowance. 


History: The definition “coal mine operator” added to subsec. 1206(1) by P.C. 1999- 
629, subsec. 7(5), April 15, 1999; Canada Gazette, Part II, April 28, 1999, applicable 
after March 6, 1996. 


“conventional lands” means lands situated in Canada other than 
non-conventional lands; 


“disposition of property” has the meaning assigned by paragraph 
13(21)(c) [13(21)“disposition of property”] of the Act; 
History: Definition of “disposition of property” added to subsec. 1206(1) by P.C. 


1979-649, s. 5, March 8, 1979, Canada Gazette, Part II, March 28, 1979, effective for 
the period commencing April 11, 1978. 


“enhanced recovery equipment” means property of a taxpayer 
that 


(a) is included in Class 10 in Schedule II by virtue of paragraph 
(j) of the description of that Class, and 


(b) was acquired by the taxpayer after April 10, 1978 and before 
1981 for use in the production of oil, from a reservoir or a de- 
posit of bituminous sand, oil sand or oil shale in Canada oper- 
ated by the taxpayer, that is incremental to oil that would be re- 
covered using primary recovery techniques alone, 


other than. property 


(c), used by the taxpayer as part of a primary recovery process 
prior to the use described in paragraph (b), 


(d) that had, before it was acquired by the taxpayer, been used 
for any purpose whatever by any person with whom the taxpayer 
was not dealing at arm’s length, or 


(e) that has been used by any person before April 11, 1978 in the 
production of oil, from a reservoir in Canada, that is incremental 
to oil that would be recovered using primary recovery tech- 
niques alone; © 
History: “Enhanced recovery equipment” substituted by P.C. 1990-2780, subsec. 7(2), 
deemed in force as: of April 11, 1978. isp 
Para. (b) of “enhanced recovery equipment” substituted by P.C. 1981-3329, s. 7, No- 
vember 26, 1981, Canada Gazette, Part 11} December 9, 1981, effective commencing 
January 1, 1981. 


Para. (c).of “enhanced. recovery equipment’? substituted by P.C.:1980-1483, s. 4, June 
5, 1980, Canada Gazette, Part Il, June 25, 1980, effective April 11, 1978. 


Definition of “enhanced recovery equipment” added. to subsec. 1206(1) by P.C..1979- 
649, s. 5, March 8, 1979, Canada Gazette, Part II, March 28, 1979, effective for the 
period commencing April 11, 1978. 


“exempt partnership” — [Repealed] 


History: “Exempt partnership” repealed by P.C. 2007-114, subsec. 4(1), February 1, 
2007, Canada Gazette, Part II, February 21, 2007, applicable to taxation years that 
begin after 2006. 


The definition “exempt partnership” added to subsec. 1206(1) by P.C. 1996-1488, sub- 
sec. 4(3), September 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable to 
fiscal periods of partnerships that begin after December 20, 1991. 


“exporting resource” means, in relation to a particular processing 
property of a taxpayer,'a resource the ore or any portion thereof 
produced from which during the year immediately preceding the 
day on which the property.was acquired by the taxpayer was.ordi- 
narily processed outside Canada to any stage that is not beyond the 
prime metal stage or its equivalent; 
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“mine”? means any location where material is extracted from a re- 
source but does not include a well for the extraction of material 
from a deposit of bituminous sand, oil sand or oil shale; 


History: “Mine” substituted by P.:C. 1980-1483, s: 4; June 5, 1980, Canada Gazette, 
Part II, June 25, 1980, effective: April 11, 1978. 


“non-conventional lands” means lands that belong to Her Majesty 
in right of Canada, or in respect of which Her Majesty in right of 
Canada has the right to dispose of or exploit the natural resources, 
situated in 


(a) the Yukon Territory, the Northwest Territories, or Sable Is- 
land, or 


(b) those submarine areas, not within a province, adjacent to. the 
coast of Canada and extending throughout the natural prolonga- 
tion of the land territory of Canada to, the outer-edge of the. con- 
tinental margin or to.a distance of, two-hundred nautical miles 
from the baselines from which the breadth of the territorial sea 
of Canada is measured, whichever is the greater; 

History: Paras. (b) and (c) of “non-conventional lands” substituted by P. C. 1985-465, 

s. 7, February 14, 1985, Canada Gazette, Part I, March 6, 1985, effective commencing 

January 1, 1981. 


“Non-conventional lands” added by P:C. 1981-3329, s. 7,.November 26, 1981, Candida 
Gazette, Part II, December 9, 1981, effective commencing January 1, 1981. 


“ore” includes ore from a mineral resource that has been processed 
to any stage that is prior to the pame metal stage or its comiNals ab, 


“original owner” of a property means a person 


(a) who owned the property and disposed of it,to a corporation 
that acquired it in circumstances in which subsection 1202(2) 
applies, or would apply if the corporation had continued to own 
the property, to the corporation in respect of the property, and 


(b), who would, but for, paragraph 1202(2)(b) (as it read in its 
application to taxation years ending before February 18, 1987) 
or paragraph 1202(3)(a), as the case, may be, be-entitled in com- 
puting the person’s income for a taxation year ending after the 
person disposed of the property to a deduction under section 
1201 in respect of expenditures that were incurred by the person 
before the person disposed of the property; 


History: “Original owner” added by. P.C. 1990-2780, subsec. 7(5), applicable to taxa- 
tion years ending after February 17, 1987. 


“predecessor owner” of a property means a corporation 


(a) that acquired the property in circumstances in which subsec- 
tion 1202(2) applies, or would apply if the corporation had con- 
tinued to own the property, to the corporation in respect, of the 
property, 

(b) that disposed of the property to another corporation that :ac- 
quired it in circumstances in which, subsection 1202(2) applies, 
or would apply if the other corporation had continued to own: the 
property, to the other corporation in respect of the property, and 


(c) that would, but for subsection 1202(10), be entitled in com- 
puting its income for a taxation year after it disposed of the pro- 
perty to a deduction under subsection 1202(2) in respect of ex- 
penditures incurred by an original owner of the property; 


History: “Predecessor owner” added by P.C. 1990-2780, subsec. 7(5), applicable to 
taxation years ending after February 17, 1987. 


“primary recovery” means the recovery. of oil from a reservoir as 
a result of utilizing the natural energy of the reservoir to move the 
oil toward a producing well; ; 

History: Definition of “primary recovery’ added to subsec. 1206(1) by P.C: 1979-649, 


s. 5, March 8, 1979, Canada Gazette, Part Il, March 28, 1979, effective for the period 
commencing April 11, 1978. 


“proceeds of disposition” of property has the meaning assigned by 
paragraph 13(21)(d) [13(21)“proceeds of disposition’) of the Act; 
History: Definition of “proceeds of disposition” added to subsec. 1206(1) by P.C. 


1979-649, s. 5, March 8, 1979; Canada Gazette, Part II, March 28, 1979, effective for 
the period commencing April 11, 1978. 


Income Tax Regulations 


“processing property” means property 
(a) that is included in Class 10 of Schedule II because of para- 
graph (g) of the description of that Class or would be so in- 
- cluded if that paragraph were read without reference to subpara- 
graph (ii) of that paragraph and Schedule II were read without 
reference to Class 41, or 


(b) that is included in Class 10 in Schedule II because of para- 
graph (k) of the description of that Class or would be ‘so in- 
cluded if that paragraph were read without reference to the 
words following subparagraph (ii) of that paragraph and Sched- 
ule II were read without reference to Class 41, 


other than property that had, before it was acquired by a taxpayer, 
been used for any purpose whatever by any person with whom the 
taxpayer was not dealing at arm’s length; 

History: Paras. (a) and (b) of the definition “processing property” in subsec. 1206(1) 
amended by P.C. 1996-1488, subsec. 4(1); September 24, 1996, Canada Gazette, Part 
Il, October 16, 1996, applicable to 1988 et seq. 


“production royalty” — [Repealed] 

History: Para. (b) of “production royalty” amended by P.C, 2007-114, subsec. 4(2), 
February 1, 2007, Canada Gazette, Part II, February 21, 2007, applicable to royalties 
paid after December 20, 2002 in taxation years that begin before 2007. 


“Production royalty” repealed by the said P.C. 2007-114, that 4(1), applicable to 
taxation years that begin after 2006. 


Subpara. (a)(ii) of “production royalty” in subsec. 1206(1) amended by P.C. 1996- 
1488, subsec. 4(2), September 24, 1996, Canada Gazette, Part II; October: 16, 1996, 
applicable in respect of rentals and royalties, computed by reference to the amount or 
value of petroleum, natural gas or related hydrocarbons produced after June 30, 1988. 


Para. (b) of “production royalty” in subsec. 1206(1) amended by P.C. 1992-2335, Sch. 
II, s. 2, November 19, 1992, Canada Gazette, Part Il, December 2, 1992, effective 
December 2, 1992. 

“Production royalty” substituted by P.C. 1990-2780, subsec. 7(3), applicable (by sub- 
sec, 15(13), as amended by P.C. 1992-2335, Sch. I, s. 3, November 19, 1992, Canada 
Gazette. Part H, December 2, 1992) in respect of rentals and. royalties computed by 
reference to the amount or value of petroleum, natural gas or related hydrocarbons pro- 
duced after June 30, 1988, except that in its application to rentals and royalties com- 
puted by reference to the amount or value of petroleum, natural gas or related hydrocar- 
bons produced before November 16, 1989 the definition shall be read as follows: 


“production royalty” means an amount included in computing the income of a 
taxpayer as a rental or royalty computed by reference to the amount or value of 
petroleum, natural gas or related hydrocarbons produced after 1981 from a natu- 
ral accumulation of petroleum or natural gas in Canada (other than a resource) or 
from an oil or gas well in Canada, or produced after June, 1988 from a resource 
that is a bituminous sands deposit, oil sands deposit or oil shale deposit, if 

(a) the taxpayer has a Crown royalty in respect of 
(i) such production, or 
(ii) the ownership of property to which such production relates where 
the Crown royalty is computed by reference to an amount of production 
from the property, or 


(b) the taxpayer would, but for an exemption or allowance (other than a rate 
of nil) that is provided, pursuant to a statute, by a person referred to in sub- 
paragraph 18(1)(m)(i), (ii) or (iii) of the Act, have a Crown royalty referred 
to in paragraph (a); 
That portion of “production royalty” preceding para. (a) substituted by P.C. 1990-162, 
subsec. 5(1), applicable to taxation years ending after March 1985. 


The definition “production royalty” added by P.C. 1985-465, s. 7, February 14, 1985, 
Canada Gazette, Part Il, March 6, 1985, effective January 1, 1982. 


‘qualified resource” means, in relation to a particular processing 
property of a taxpayer, a resource that, within a reasonable time af- 
ter the property was acquired by him, 


(a) came into production in reasonable commercial quantities, or 


(b) was the subject of a major expansion whereby the. greatest 
designed capacity, measured in weight of input of ore, of the 
mill that processed ore from the resource was not less than 25% 
greater in the year immediately following the expansion than it 
was in the year immediately preceding the expansion; 


History: The definition “qualified resource” amended to substitute “weight” for 
“tons”, by P.C. 2000-1331, subsec. 3(2), August 23, 2000, Canada Gazette, Part Il, 


| September 13, 2000, applicable to expansions commencing after September 13, 2000. 


“qualified tertiary oil recovery project” in respect of an expense 
incurred in a taxation year means a project that uses a method (in- 
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cluding a method that uses carbon dioxide miscible} hydrocarbon 
miscible, thermal or chemical processes but not including a secon- 
dary recovery method) that is designed to recover oil from an oil 
well in Canada that is incremental to oil that would be recovered 
therefrom by primary recovery and a secondary recovery method, if 


(a) a specified royalty provision applies in the year or in the im- 
mediately following taxation year in respect of the production, if 
any, or any portion thereof from the project or in respect of the 
ownership of property to which such production relates, 


(b) the project is on a reserve within the meaning of the Indian 
Act, or 


(c) the project is located in the Province of Ontario; 
Related Provisions: Reg. 1206(8) — Specified royalty provision; Reg. 1206(8.1) — 
Timing for para. (a). 


History: “Qualified tertiary oil recovery project” was added by P.C. 1985-465, s. 7, 
February 14, 1985, Canada Gazette, Part II, March 6, 1985. The definition, “qualified 
tertiary oil recovery project” (corrected by Canada Gazette, Part II, June 26, 1985, p. 
2797) is applicable with respect to expenses incurred after 1980, except that for ex- 
penses incurred before 1982 the definition shall be read as follows: 


“qualified tertiary oil recovery project” in respect of an expense incutred in a 
taxation. year means a project that uses a method (including a method that uses 
carbon dioxide miscible, hydrocarbon miscible, thermal or chemical: processes 
but not including a secondary recovery method) that is designed. to recover oil 
from an oil well in Canada that is incremental to oil that would be recovered 
therefrom by primary recovery and a secondary recovery method; 


“resource” means any mineral resource in Canada; 


“resource activity” of a taxpayer means 


(a) the production by the taxpayer of petroleum, natural gas or 
related hydrocarbons or sulphur ‘from 


(i) an oil or gas well in Canada, or 


(ii) a natural accumulation (other than a mineral resource) of 
petroleum or natural gas in Canada, 


(b) the production and processing in Canada by the taxpayer or 
the processing in Canada by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource in Canada to any stage that is not beyond the prime 
metal stage or its equivalent, 


(ii) iron ore from a mineral resource in Canada to any stage 
that is not beyond the pellet stage or its equivalent, and 


(ili) tar sands ore from a mineral resource in Canada to any 
stage that is not beyond the crude oil stage or its equivalent, 


(c) the processing in Canada by the taxpayer of heavy crude oil 
recovered from an oil or gas well in Canada to any stage that is 
not beyond the crude oil stage or its equivalent, 


(c.1) Canadian field processing carried on by the taxpayer, 
(d) the processing in Canada by the taxpayer of 


(i) ore (other than iron ore or tar sands ore) from a mineral 
resource outside Canada to any stage that is not beyond the 
prime metal stage or its equivalent, 


(ii) iron ore from a mineral resource outside Canada to any 
stage that is not beyond the pellet stage. or its equivalent, and 


(ili) tar sands ore from a mineral resource outside Canada to 
any stage that is not beyond the crude oil stage or its 
equivalent, or 


(e) the ownership by the taxpayer of a right to a rental or royalty 
computed by reference to the amount or value of production 
from a.natural accumulation of petroleum or natural gas in Can- 
ada,,an_ oil or gas well in Canada or a mineral resource in 
Canada, 
and, for the-purposes of this definition, 

(f) the production of a substance by a taxpayer includes explora- 
tion and development activities of the taxpayer with respect to 
the substance, whether or not extraction of the substance has be- 
gun or will ever begin, 

(g) the production or the processing, or the production and 
processing, of a substance by a taxpayer includes activities per- 
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formed by the taxpayer that are ancillary to, or in support of, the 
production or the processing, or the production and processing, 
of that substance by the taxpayer, 


(h) the production or processing of a substance by a taxpayer 
includes an activity (including the ownership of property) that is 
undertaken before the extraction of the substance and that'is un- 
dertaken for the purpose of extracting or processing the 
substance, 


(i) the production or the processing, or the production and 
processing, of a substance by a taxpayer includes activities that 
the taxpayer undertakes as a consequence of the production or 
the processing, or the production and processing, of that sub- 
stance, whether or not the production, the processing or the pro- 
duction and processing of the substance has ceased, and 


(Qj). notwithstanding paragraphs (a) to (i), the production, the 
processing or the production and processing of a substance does 
not include any activity of a taxpayer that is part of a source 
described in paragraph 1204(1)(b), where 
(i) the activity 
(A) is the transporting, transmitting or processing (other 
than. processing described in subparagraph 1206(1)‘re- 
source activity’(b) (iii), paragraph 1206(1)‘resource ac- 
tivity’(c) or (c.1) or subparagraph 1206(1)“resource ac- 
tivity’(d) Gii)) of petroleum, natural) gas or related 
hydrocarbons or of sulphur, or 


(B) can reasonably be attributed to a service rendered by 
the taxpayer, and 


(ii) revenues derived from the activity are not taken into ac- 

count in computing the taxpayer’s gross resource profits; 
History: The opening words of para. (a) and cl. (j)(i)(A) amended, and para. (c.1) 
added to the definition “resource activity” in subsec. 1206(1) by P.C. 1999-629, sub- 
secs. 7(1) to (3), April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable to 
taxation years that begin after 1996. 


The definition “resource activity” added to subsec. 1206(1) by P.C. 1996-1488, subsec. 
4(3), September 24, 1996, Canada Gazette, Part II, October 16, 1996; applicable to 
taxation years that begin after December 20, 1991. 


“secondary recovery method” means a method to recover from a 
reservoir oil that is incremental to oil that would be recovered there- 
from by primary recovery, by supplying energy to supplement or 
replace the natural energy of the reservoir through the use of techni- 
cally proven methods, including waterflooding; 


History: “secondary recovery method” added by P.C. 1985-465, s. 7, February 14, 
1985, Canada Gazette, Part II, March 6, 1985, effective January 1, 1981. 


“specified development well” — [Revoked] 


History: The definition “specified development well” revoked by P.C. 1985-465, s. 7, 
February 14, 1985, Canada Gazette, Part II, March 6, 1985, effective January 1, 1981. 


“Specified development well” added by P.C. 1981-3329, s. 7, November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 
“specified percentage” for a calendar year 


(a) in respect of a Canadian oil and gas exploration expense of a 
taxpayer for that year incurred in respect of conventional lands 
means, 


(i) for the 1981 calendar year, 100 per cent, 

(il) for the 1982 calendar year, 60 per cent, and 

(iii) for the 1983 calendar year, 30 per cent, and 
(b) im respect of a Canadian oil and gas exploration expense of a 
taxpayer for that year incurred in respect of non-conventional 
lands, means, 

(i) for the 1981 and 1982 calendar years, 100 per cent, 

(ii) for the 1983 calendar year, 60 per cent, and 


(iii) for the 1984 calendar year, 30 per cent; 


History: Paras. (b) and (c) of “specified percentage” substituted by P.C. 1985-465, s. 
7, February 14, 1985, Canada Gazette, Part Il, March 6, 1985, effective January 1, 
1981. 

“Specified percentage” added by P.C. 1981-3329, s. 7, November 26, 1981, Canada 
Gazette, Part II, December 9, 1981, effective commencing January 1, 1981. 
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“specified property’ of a person means all or substantially all of 
the property used by the person in carrying on in Canada such of 
the businesses described in subparagraphs 66(15)(h)(i) to (vii) 
[66(15)“principal-business corporation’(a) to (g)] of the Act as 
were carried on by the person; 


History: “Specified property” added by P.C. 1990-2256, subsec. 4(1), October 18, 
1990, Canada Gazette, Part Il, November 7, 1990, applicable after 1984. 


“specified royalty’’ — [Repealed] 


History: “Specified royalty” repealed by P.C. 2007-114, subsec. 4(1), February 1, 
2007, Canada Gazette, Part II, February 21, 2007, applicable to taxation years that 
begin after 2006. 

The definition “specified royalty” added to subsec. 1206(1) by P.C. 1999-629, subsec. 
7(5), April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable after March 6, 
1996 except that, with respect to a royalty created after March 6, 1996 and before De- 
cember 6, 1996 (or after March 6, 1996 and before 1998 pursuant to an agreement in 
writing made on or before December 5, 1996) if any of the parties to the royalty so 
elect in writing filed with the Minister of National Revenue before July 1, 1999, the 
definition “specified royalty” shall be read as follows in respect of the royalty: 


“specified royalty” means a royalty (other than a production royalty) created af- 
ter March 6, 1996 (otherwise than pursuant to an agreement in writing made 
before March 7, 1996) where 
(a) any amount paid or payable to the holder of the royalty because of the 
holder’s interest in the royalty is calculated with reference to any expense, or 


(b) an arrangement involving the reimbursement of, contribution to or allow- 
ance for, any expense has been made after March 6, 1996 and it is reasona- 
ble to consider that one of the reasons for the arrangement is to avoid the 
application of paragraph (a) in respect of the royalty; 


“stated percentage’ means 


(a) where the taxpayer is an individual other than a trust, in re- 
spect of subparagraph 1203(2)(a)(i), 


(i) 100 per cent in respect of an expenditure incurred before 
1989, 


(ii) 50 per cent in respect of an expenditure incurred after 
1988 and before 1990, and 


(iii) O per cent in respect of an expenditure incurred after 
1989, 
(b) in respect of subparagraph 1203(2)(a)(i) (where paragraph 
(a) is not applicable) and paragraphs 1205(1)(a), (b), (c) and (f) 


(1) 100 per cent in respect of an expenditure incurred or a 
cost incurred in borrowing capital before July 1, 1988, 


(11) 50 per cent in respect of an expenditure incurred or a cost 
incurred in borrowing capital after June 30, 1988 and before 
1990, and 


(111) O per cent in respect of an expenditure incurred or a cost 
incurred in borrowing capital after 1989, 


(c) where the taxpayer is an individual other than a trust, in re- 
spect of subparagraph 1203(2)(a)(ii) and subsection 1203(4), 


(i) 100 per cent in respect of any assistance that relates to 
expenditures incurred before 1989, 


(ii) 50 per cent in respect of any assistance that relates to 
expenditures incurred after 1988 and before 1990, and 


(iii) 0 per cent in respect of any assistance that relates to ex- 
penditures incurred after 1989, and 
(d) in respect of subparagraph 1203(2)(a)(1i) (if paragraph (c) is 
not applicable), subsection 1203(4) (if paragraph (c) is not appli- 
cable) and subparagraph 1205(1)(j)(11), 
(1) 100 per cent in respect of any assistance or benefit that 
relates to expenditures incurred before July 1,.1988, 


(ii) 50 per cent in respect of any assistance or benefit that 
relates to expenditures incurred after June 30, 1988 and 
before 1990, and 


(iii) O per cent in respect of any assistance or benefit that 
relates to expenditures incurred after 1989; 


History: The opening words of para. (d) amended by P.C. 1999-629, subsec. 7(4), 
April 15, 1999, Canada Gazette, Part II, April 28, 1999, applicable to 1999 et seq: 


“Stated percentage” added by P.C. 1990-2780, subsec. 7(5), applicable. to taxation 
years ending after February 17, 1987. 


Income Tax Regulations 


“tar sands ore” means ore extracted, other than through a well, 
from a mineral resource that is a deposit of bituminous sand, oil 
sand or oil shale; 

History: “Tar sands ore” added by P.C. 1985-465, s. 7, February 14, 1985, Canada 


Gazette, Part Il, March 6, 1985, applicable to taxation years commencing after Novem- 
ber 12, 1981. 


“tertiary recovery equipment” means property of a taxpayer that 


(a) is, or but for Class 41 in Schedule II would be, included in 
Class 10 in Schedule II by virtue of paragraph (j) of the descrip- 
tion of that Class, . 


(b) was acquired by the taxpayer after 1980 for use in a qualified 
tertiary oil recovery project, 


other than property 


(c) used by the taxpayer for another use prior to the use de- 
scribed in paragraph (b), or 


(d) that had, before it was acquired by the taxpayer, been used 
for any purpose whatever by any person with whom the taxpayer 
was not dealing at arm’s length. 
History: “Tertiary recovery equipment” substituted by P.C. 1990-2780, subsec. 7(4), 
deemed in force as of January 1, 1981 except that para. (a) shall before 1988 be read 
without reference to the words “or but for Class 41 in Schedule IT would be”. 
Para. (c) of “tertiary recovery equipment” substituted by P.C. 1985-465, s. 7, February 
14, 1985, Canada Gazette, Part II, March 6, 1985, effective commencing January 1, 
1981. 


“Tertiary recovery equipment” added by P.C. 1981-3329, s. 7, November 26, 1981, 
Canada Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 
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(2) In this Part, “joint exploration corporation”, “principal-business 
corporation’, “production” from a Canadian resource property, “re- 
serve amount” and “shareholder corporation” have the meanings as- 
signed by subsection 66(15) of the Act. 

History: Subsec. 1206(2) substituted by P.C. 1990-2780, subsec. 7(6), December 20, 
1990, Canada Gazette, Part Il, January 16, 1991, applicable to taxation years ending 
after February 17, 1987. 


Subsec. 1206(2) substituted by P.C. 1986-2590, s. 8, November 20, 1986, Canada Ga- 
zette, Part II, December 10, 1986, applicable after April 19, 1983. 


Subsec. 1206(2) substituted by P.C. 1985-465, February 14, 1985, Canada Gazette, 
Part II, March 6, 1985, effective commencing January 1, 1981. 


(3) For the purposes of sections 1201 to 1209 and 1212, where at 
the end of a fiscal period of a partnership, a taxpayer was a member 
thereof 


(a) the resource profits of the partnership for the fiscal period, to 
the extent of the taxpayer’s share thereof, shall be included in 
computing his resource profits for his taxation year in which the 
fiscal period ended; 


(b) any property acquired or disposed of by the partnership shall 
be deemed to have been acquired or disposed of by the taxpayer 
to the extent of his share thereof; 


(c) any property deemed by paragraph (b) to have been acquired 
or disposed of by the taxpayer shall be deemed to have been 
acquired or disposed of by him on the day the property was ac- 
quired or disposed of by the partnership; 


(d) any amount that has become receivable by the partnership 
and in respect of which the consideration given by the partner- 
ship therefor was property (other than property referred to in 
paragraph 59(2)(a), (c) or (d) of the Act or a share or interest 
therein or right thereto) or services, all or part of the original 
cost of which to the partnership may reasonably be regarded pri- 
marily as an exploration or development expense of the tax- 
payer, shall be deemed to be an amount receivable by the tax- 
payer to the extent of his share thereof, and the consideration so 
given by the partnership shall, to the extent of the taxpayer’s 
share thereof, be deemed to have been given by the taxpayer for 
the amount deemed to be receivable by him; 


(e) any expenditure incurred or deemed to have been incurred by 
the partnership shall be deemed to have: been incurred by the 
taxpayer to the extent of the taxpayer’s share thereof; and 
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(f) any amount or expenditure deemed by paragraph (d) or (e) to 
have been receivable or incurred, as the case may be, by the tax- 
payer shall be deemed to have become receivable or been in- 
curred, as the case may be, by the taxpayer on the day the 
amount became receivable or the expenditure was incurred or 
deemed to have been incurred by the partnership. 

History: Paras. 1206(3)(e), (f) substituted by P.C. 1990-2256, subsec. 4(2), October 

18, 1990, Canada Gazette, Part II, November 7, 1990, applicable in respect of expendi- 

tures or expenses incurred after February 1986. 

Paras. 1206(3)(b), (d) and (e) substituted, para. 1206(3)(f) added, by P.C. 1985-465, 

subsecs. 7(12) and (13), February 14, 1985, Canada Gazette, Part II, March 6, 1985, 

applicable to fiscal periods ending after March 6, 1985. 


Paras. 1206(3)(b), (c) substituted, paras. (d), (e) added by P.C. 1980-1483, subsec. 4(4), 
June 5, 1980, Canada Gazette, Part Il, June 25, 1980. f 


All that portion of subsec. 1206(3) preceding para. (a) substituted, para. 1206(3)(c) 
added, by subsecs. 5(3), (4).of P.C. 1979-649, March 8, 1979, Canada Gazette, Part II, 
March 28, 1979, effective for the period commencing April 11, 1978. 


(3.1) For the purposes of sections 1201 to 1203, 1205, 1217 and 
1218, where a taxpayer was.a member of a partnership at the end of 
a fiscal period of the partnership, the taxpayer shall be deemed to 
receive or to become entitled to receive any amount of assistance or 
benefit, whether such amount is by way of a grant, subsidy, rebate, 
forgivable loan, deduction from royalty or tax, rebate of royalty or 
tax, investment allowance or any other form of assistance or’ bene- 
fit, that the partnership at any time receives or becomes entitled to 
receive in respect of expenses incurred in that fiscal period of the 
partnership, to the extent of, 


(a) where the partnership in the fiscal period receives or be- 
comes entitled to receive the amount, the taxpayer’s share 
thereof, or 


(b) where the partnership after the fiscal period becomes entitled 
to receive the amount, what would have been the taxpayer’s 
share thereof if the partnership had in the fiscal period received 
or become entitled to receive the amount, 


and the time at which the taxpayer is deemed to receive or become 
entitled to receive such share of the amount shall be the time that 
the partnership receives or becomes entitled to receive the amount. 
History: That portion of subsec. 1206(3.1) preceding para. (a) substituted by P.C. 


1988-1608, subsec. 1(1), August 11, 1988, Canada Gazette, Part Il, August 31, 1988, 
applicable to 1985 et seg. 


Subsec. 1206(3.1) added by P.C. 1985-465, subsec. 7(14), February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, applicable to fiscal periods ending after March 6, 1985. 


(4) Where an expense incurred after November 7, 1969 that was a 
Canadian exploration and development expense or that would have 
been such an expense if it had been incurred after 1971 (other than 
an amount included therein that is in respect of financing or the cost 
of any Canadian resource property acquired by a joint exploration 
corporation or any property acquired by a joint exploration corpora- 
tion that would have been a Canadian resource property if it had 
been acquired after 1971), a Canadian exploration expense (other 
than an amount included therein that is in respect of financing) or a 
Canadian development expense (other than an amount included 
therein that is in respect of financing or an amount referred to in 
subparagraph 66.2(5)(a)(iii) [66.2(5)Canadian development ex- 
pense”’(e)] of the Act) has been renounced in favour of a taxpayer 
and was deemed to be an expense of the taxpayer for the purposes 
of subsection 66(10), (10.1) or (10.2) of the Act or subsection 29(7) 
of the Income Tax Application Rules, the expense shall, 


(a) for the purposes of sections 1203 and 1205, be deemed to 
have been such an expense incurred by the taxpayer at the time 
the expense was incurred by the joint exploration corporation; 
and 


(b) for the purposes of sections 1204 and 1210 and paragraphs 
1217(2)(e) and 1218(2)(e), be deemed to have been such an ex- 
pense incurred by the taxpayer at the time it was deemed to have 
been incurred by the taxpayer for the purposes of subsection 
66(10), (10.1) or (10.2) of the Act or subsection 29(7) of the 
Income Tax Application Rules, as the case may be. 
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History: Subsec. 1206(4) amended by P.C. 1994-1817, s. 48, November 1, 1994, Can- 
ada Gazette, Part II, November 30, 1994. 


Para. 1206(4)(b) substituted by P.C. 1988-1608, subsec. 1(2), August 11, 1988, Canada 
Gazette, Part II, August 31, 1988, applicable to 1985 et seq. 


Subsec. 1206(4) substituted by P.C. 1985-465, subsec. 7(15), February 14; 1985, Can- 
ada Gazette, Part Il, March 6, 1985, applicable with respect to expenses renounced 
after 1981. 


(4.1) An expense that is a Canadian exploration and development 
overhead expense of the joint exploration corporation referred to in 
subsection (4), or would be such an expense if the references to 
“connected with the taxpayer” in paragraph (d) of the definition 
“Canadian exploration and development overhead expense” in sub- 
section (1) were read as “connected with the shareholder corpora- 
tion in favour of whom the expense was renounced for the purposes 
of subsection 66(10.1) or (10.2) of the Act’, that may reasonably be 
considered to be included in a Canadian exploration expense or Ca- 
nadian development expense that is deemed by subsection (4) to be 
a Canadian exploration expense or Canadian development expense 
of the shareholder corporation, shall be deemed to be a Canadian 
exploration and development overhead expense of the shareholder 
corporation incurred by it at the time the expense was deemed by 
subsection (4) to have been incurred by it and shall be deemed at 
and after that time not to be a Canadian exploration and develop- 
ment. overhead expense incurred by the joint exploration 
corporation. 

History: Subsec. 1206(4.1) added by P.C. 1985-465, subsec. 7(16), February 14, 1985, 


Canada Gazette, Part II, March 6, 1985, applicable to expenses renounced after March 
6, 1985. 


(4.2) For the purposes of paragraphs 66(12.6)(b), (12.601)(d) and 
(12.62)(b) of the Act, a prescribed Canadian exploration and devel- 
opment overhead expense of a corporation is 


(a) a Canadian exploration and development overhead expense 
of the corporation; 


(b) an expense that would be a Canadian exploration and devel- 
opment overhead expense of the corporation if the references to 
“connected with the taxpayer” in paragraph (d) of the definition 
“Canadian exploration and development overhead expense” in 
subsection (1) were read as “‘connected with the person to whom 
the expense is renounced under subsection 66(12.6), (12.601) or 


(12.62) of the Act”; and 


(c) an expense that would be a Canadian exploration and devel- 
opment overhead expense of the corporation if the references to 
“person who was connected with the taxpayer” in paragraph (d) 
of the definition “Canadian exploration and development over- 
head expense” in subsection (1) were read as “person to whom 
the expense is renounced under subsection 66(12.6), (12.601) or 
(12.62) of the Act’. 

History: Subsec. 1206(4.2) amended by P.C. 1996-494, s. 2, April 16, 1996, Canada 


Gazette, Part II, May 1, 1996, applicable in respect of expenses incurred after Decem- 
ber 2, 1992. 


Subsecs. 1206(4.2) added by P.C. 1990-2256, subsec. 4(3), October 18, 1990, Canada 
Gazette, Part II, November 7, 1990, applicable in respect of expenditures or expenses 
incurred ‘after February 1986. 


(4.3) For the purposes of subsections (4.2) and (5), a partnership 
shall be deemed to be a person and its taxation year shall be deemed 
to be its fiscal period. 

History: Subsecs. 1206(4.3) added by, P.C. 1990-2256, subsec. 4(3); October 18, 1990, 


Canada Gazette, Part II, November 7, 1990,. applicable in respect of expenditures or 
expenses incurred after February 1986. 


(5) For the purposes of subsection (6) and the definition “Canadian 
exploration and development overhead expense” in subsection (1), 


(a) a person and a particular corporation are connected with each 
other if 


(i) the person and the particular corporation are not dealing at 
arm’s length, 


(ii) the person has an equity percentage in the particular cor- 
poration that is not less than 10 per cent, or 
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(iii) the person is a corporation in which another person has 
an equity percentage that is not less than 10 per cent and the 
other person has an equity percentage in the particular corpo- 
ration that is not less than 10 per cent; 


(a.1) a person and another person that is not a corporation are 
connected with each other if they are not dealing at arm’s 
length; and 


(b) “costs incurred by a person” shall not include 


(i) an outlay or expense described in any of paragraphs (a) to 
(c) of that definition made or incurred by the person if the 
references in those paragraphs to “taxpayer” were read as 
references to “person”, 


(ii) an outlay or expense made or incurred by the person to 
the extent that it is not reasonably attributable to the use of a 
property by, the performance of a service for, or any materi- 
als, parts, or supplies acquired by, the taxpayer referred to in 
that definition, and 


(iii) an amount in respect of the capital cost to the person of a 
property, other than, where the property is a depreciable pro- 
perty of the person, that proportion of the capital allowance 
of the person for his taxation year in respect of the property 
that may reasonably be considered attributable to the use of 
the property by, or in the performance of a service for, the 
taxpayer referred to in that definition. 


Related Provisions: Reg. 1206(7)— Equity percentage. 


History: Para. 1206(5)(a.1) added by P.C. 1990-2256, subsec. 4(4), October 18, 1990, 
Canada Gazette, Part Il, November 7, 1990, applicable in respect of expenditures or 
expenses incurred after February 1986. 


Subpara. 1206(5)(b)(ii) substituted. by P.C. 1985-465, subsec. 7(17), February 14, 
1985, Canada Gazette, Part II, March 6, 1985, effective commencing January 1, 1981. 


Subsec. 1206(5) added by P.C. 1981-3329, subsec. 7(7), November 26, 1981, Canada 
Gazette, Part Il, December 9, 1981, effective commencing January 1, 1981. 


(6) For the purpose of subparagraph (5)(b)(iii), the “capital allow- 
ance” of a person (in this subsection referred to as the “owner”’) for 
his taxation year in respect of a property owned by him means that 
proportion of an amount not exceeding 20 per cent of the amount 
that is 


(a) in the case of a property owned by the owner on December 
31, 1980, the lesser of 


(i) the capital cost of the property to the owner computed as 
if no amount had been included therein that is a cost of bor- 
rowing capital, including any cost incurred prior to the com- 
mencement of carrying on a business, and 


(ii) the fair market value of the property on December 31, 
1980, 


(b) in the case of a property acquired by the owner after Decem- 
ber 31, 1980 that was previously owned by a person connected 
with the owner, the lesser of 


(i) the capital cost of the property, computed as if no amount 
had been included therein that is a cost of borrowing capital, 
including any cost incurred prior to the commencement. of 
carrying on a business, to the person, who was connected 
with the owner, who was the first person to acquire the pro- 
perty from a person with whom the owner was not con- 
nected, and 


(ii) the fair market value of the property at the time it was 
acquired by the owner, and 


(c) in any other case, the capital cost of the property to the 
owner computed as if no amount had been included therein that 
is a cost of borrowing capital, including any cost incurred prior 
to the commencement of carrying on a business, 


that the number of days in the taxation year during which the pro- 
perty was owned by the owner is of 365, 


(7) For the purposes of paragraph (5)(a), “equity percentage” has 
the meaning assigned by paragraph 95(4)(b) [95(4)“equity percent- 
age”’] of the Act. 


Income Tax Regulations 


History: Subsecs. 1206(6), (7) added by P.C. 1981-3329; subsec. 7(7), November 26, 
1981, Canada Gazette, Part Il, December 9, 1981, effective commencing January 1, 
1981. 


(8) For the purposes of the definition “qualified tertiary oil recovery 
project” in subsection (1), a “specified royalty provision” means: 


(a) the Experimental Project Petroleum Royalty Regulation of 
Alberta (Alta. Reg. 36/79); 


(b) The Experimental Oil Sands Royalty Regulations of Alberta 
(Alta. Reg. 287/77); 


(c) section 4.2 of the Petroleum Royalty Regulations of Alberta 
(Alta. Reg. 93/74); 


(d) section 58A of the Petroleum and Masia! Gas Regulations, 
1969 of Saskatchewan (Saskatchewan Regulation 8/69); 


(e) section 204 of The Freehold Oil and Gas Production Tax 
Regulations, 1983 of Saskatchewan (Saskatchewan Regulation 
11/83); 


(f) item 9 of section 2 of the Petroleum and Natural Gas Royalty 
Regulations of British Columbia (B.C. Reg. 549/78); 


(g) the Freehold Mineral Taxation Act of Alberta; 
(h) the Freehold Mineral Rights Tax Act of Alberta; 


(i) Order in Council 427/84 pursuant to section 9(a) of the Mines 
and Minerals Act of Alberta; 


(j) Order in Council 966/84 pursuant to section 9 of the Mines 
and Minerals Act of Alberta; or 


(k) Order in Council 870/84 pursuant to section 9 of the Mines 
and Minerals Act of Alberta: 
History: Para. 1206(8)(k) added by P.C. 1990-162, subsec. 5(2), applicable to 1982 et 
seq. 


Subsec. 1206(8) added by P.C. 1985-465, subsec. 7(18), February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, effective commencing January 1, 1981. 


(8.1) For the purpose of paragraph (a) of the definition “qualified 
tertiary oil recovery project’ in subsection (1), a specified royalty 
provision is deemed to apply as of a particular time if, at the partic- 
ular time, unconditional approval for the specified royalty provision 
to apply at a time after the particular time is given by 


(a) Her Majesty in right of Canada or of a province; 


(b) an agent of her Majesty in right of Canada or of a province; 
or 


(c) a corporation, a commission or an association that is con- 

trolled by Her Majesty in right of Canada or of a province or by 

an agent of Her Majesty in right of Canada or of a province. 
History: Subsec. 1206(8.1) amended by P.C. 2007-114, subsec. 4(3), February 1; 
2007, Canada Gazette, Part Il, February 21, 2007, deemed to have come into force on 
December 20, 2002. 


Subsec. 1206(8.1) added by P.C. 1990-2780, subsec. 7(7), December 20, 1990, Canada 
Gazette, Part Il, January 16, 1991, applicable after 1980. 


(9) [Repealed] 


History: Subsec. 1206(9) repealed by P.C. 2007-114, subsec. 4(4), February 1, 2007, 
Canada Gazette, Part II, February 21, 2007, applicable to taxation years that‘begin after 
2006. 


The closing words of subsec. 1206(9) amended by P.C. 1996-1488, subsec. 4(4), Sep- 
tember 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable after January 
1990. 


That portion of subsec. 1206(9) preceding para. (a) substituted by P.C. 1990-2780, sub- 
sec. 7(8), December 20, 1990, Canada Gazette, Part I, January 16, 1991, applicable 
after June 30, 1988. 


That portion of subsec. 1206(9) preceding para. (a) substituted by P.C. 1990-162, sub- 
sec. 5(3), applicable to taxation years ending after March 1985. 


Subsec. 1206(9) added by P.C. 1985-465, subsec. 7(19), February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, effective commencing January 1, 1982. 


Definitions [Reg. 1206]: “amount” — ITA 248(1); “arm’s length? —ITA 251(1); 
“bituminous. sands”, “business” — ITA 248(1);. “calendar year” — Interpretation Act 
37(1)(a); “Canada” — ITA 255, Interpretation Act 35(1); “Canadian development ex- 
pense” — ITA 66.2(5), 248(1); “Canadian exploration and development overhead ex- 
pense” — Reg. 1206(1), (4.1); “Canadian exploration expense” —ITA 66.1(6), 
248(1); “Canadian field processing” — ITA 248(1); “Canadian oil and gas exploration 
expense” — Reg. 1206(1); “Canadian resource property” — ITA 66(15), 248(1); “capi- 
tal allowance” — Reg. 1206(6);. “commencement” — Interpretation Act 35(1); “con- 
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nected” — Reg. 1206(5); “conventional lands” — Reg. 1206(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “cost incurred by a person” — Reg. 1206(5)(b); “‘de- 
preciable property” — ITA. 13(21),,248(1); “disposed”, “disposes” — ITA 248(1)“dis- 
position”;, “disposition”, “employed” —ITA 248(1); “equity percentage” —ITA 
95(4), Reg. 1206(7); “fiscal period” —ITA 249.1; “gross resource profits’ — Reg. 
1204(1); “Her Majesty” — Interpretation Act 35(1); “individual” — ITA 248(1); “joint 
exploration corporation” — ITA 66(15), Reg. 1206(2); “mine” — Reg. 1206(1); “min- 
eral”, “mineral resource” —ITA 248(1); “non-conventional lands” — Reg. 1206(1); 
“oil or gas well” —ITA 248(1); “ore”, “original owner” — Reg. 1206(1); “owner” — 
Reg. 1206(5); “person? ITA 248(1), Reg. 1206(4.3); “prescribed” — ITA 248(1); 
“primary recovery” — Reg. 1206(1); “principal-business corporation” —ITA 66(15), 
Reg. 1206(2), “proceeds of disposition” — Reg. 1206(1);, “processing property” — 
Reg. 12060); “production” — ITA 66(15), Reg. 1206(2); “property” — ITA 248(1); 

“province” — Interpretation Act 35(1); “qualified tertiary oil recovery project” — Reg. 
1206(1); “related” — ITA 251(2)-(6); “reserve amount” — ITA 66(15), Reg, 1206(2); 
“resource” — Reg. 1206(1); “resource profits” — Reg. 1204(1.1); “salary, wages” — 
ITA 248(1)“salary or wages”; “secondary recovery method” — Reg. 1206(1); “‘se- 
ries” — ITA 248(10); “share” — ITA 248(1); “shareholder: corporation” — ITA 
66(15), Reg. 1206(2); “specified royalty provision” — Reg. 1206(8), (8.1); “tar sands 
ore”? — Reg. 1206(1); “taxation, year” — ITA 249; “taxpayer” — ITA 248(1); “territo- 
tial sea”, “territory” — Interpretation Act 35(1); “trust” —ITA 104(1), 248(1), (3); 
“writing” — Interpretation Act 35(1), 


1207. Frontier exploration allowances — (1) [Deduction al- 
lowed] — A taxpayer may deduct in computing his income for a 
taxation year such amount as he may claim not exceeding the lesser 
of 


(a) his income for the year, computed in! accordance with Part I 
of the’ Act, if no deduction were allowed under this subsection; 
and 


(b) his frontier exploration base as of the end of the year (before 
making any deduction under this subsection for the year). 


(2) [“Frontier exploration base”] — For the purposes of this 
section, the “frontier exploration base” of a taxpayer as of a particu- 
lar time means the amount by which the aggregate of 


(a) the aggregate of all amounts, each of which isan amount.in 
_ respect of a particular oil or gas well in Canada cal to. 667/3 PS 
cent of the. amount by which : 


(i) ‘expenses incurred’ ‘after March, 1977 and before April, 
1980 and before the particular time in respect of the well 
(other than expenses that may reasonably be regarded as hav- 
ing been incurred as consideration for services rendered to 
the taxpayer, after March, 1980) if those expenses would be 
included in the Canadian exploration expense,of the taxpayer 
within the meaning of paragraph 66.1(6)(a) [66.1(6)“Cana- 
dian exploration expense’’] of the Act (if that paragraph were 
read without reference to subparagraphs (iii) and (iii.1) [pa- 
ras. (f) and (g)] thereof and without reference to the words 
“within six months after the end of the year, the drilling of 
the well is completed and” in subparagraph (ii) [para. (c)] 
thereof, and if the reference in subparagraphs (iv) and (v) 
[paras. (h) and (i)} thereof to “any of subparagraphs (i), to 
(iii. 1) [paras. (a) to (g)]” were read as a reference to “subpar- 
agraph (i) or (ii) [para. (a) or (c)]’”’) other than 


(A). a cost of borrowing capital, including any cost in- 
curred prior to the commencement of carrying on a busi- 
ness, that was a Canadian plots expense of the 
taxpayer, 


(B) an expense renounced by the taxpayer under subsec- 
tion 66(10.1) of the Act, 


(C)..an amount that,. by virtue. of subparagraph 
66.1(6)(a)(iv) . [66.1(6)“Canadian, exploration ex- 
pense”’(h)] of the Act, was a Canadian :exploration ex- 
pense, if such amount was an expense referred to in 
clause, (A) or (B), that was.incurred by, a.partnership re- 
ferred to in that subparagraph, or 


(D) an amount’ that, by virtue of subparagraph 
66.1(6)(a)(v) [66.1(6)“Canadian exploration expense”’(i)] 
of the Act, was a Canadian exploration expense, if such 
amount was an expense referred to in clause (A) or (B) 
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that the taxpayer incurred pursuant to an agreement re- 
ferred to in that seein le 


exceeds 


(ii) the taxpayer's, threshold amount, in respect of the well, 
minus the amount that would be determined. under subpara- 
graph (i) in respect of the taxpayer for the well if the refer- 
ence therein to “after March, 1977 and before April, 1980” 
were read as “after June, 1976 and before April, 1977”, and 


(a.1) where the taxpayer is a'successor corporation, any ‘amount 
required by paragraph (7)(a) to be’ added before the particular 
time in computing the taxpayer’s frontier exploration base, 


| exceeds the aggregate of _ 


(b) all amounts deducted by the taxpayer under subsection (1) in 
computing his income for taxation years ea before the par- 
_ticular time, 


(c) 667/3 per cent of the aggregate of all amounts, each of which 
is an amount that became receivable by the taxpayer after March 
28; 1979. and before the earlier of December 12, 1979. and the 
particular time, and in respect of which the consideration given 
by the taxpayer therefor was.a property (other than a.share, ora 
property that would have been a Canadian resource property if it 
had been acquired by the taxpayer at the time the consideration 
was given) or services the cost of which may reasonably be re- 
garded as having been primarily an expenditure in respect of an 
oil or gas well for which an amount was added in computing the 
taxpayer’s frontier exploration base by virtue of paragraph (a) or 
in computing the frontier exploration base of a predecessor by 
virtue of paragraph (a) as it applied to the predecessor where the 
taxpayer is a successor corporation to the predecessor, as the 
case may be; and 


(d) where the taxpayer is a predecessor, any amount required by 
paragraph (7)(b) to be deducted before the particular time in 
computing the taxpayer’s frontier exploration base. 
History: Cl. 1207(2)(a)(i)(A), para. 1207(2)(c) substituted by P.C. 1981-3329, s. 8, 
November 26, 1981, Canada Gazette, Part II, December 9, 1981, para. 1207(2)(c) ef- 
fective commencing December 12, 1979. 


All that portion of subpara. 1207(2)(a)(i) preceding ¢l. (A) substituted by P.C. 1980- 
3311, December 4, 1980, Canada Gazette, Part Il, December 24, 1980. 


All that portion: of subpara. 1207(2)(a)(i) preceding cl. (A), and cl. 1207(2)(a)(i)(C) 
substituted by P.C. 1980-1483, subsec. 5(1), June 5, 1980, Canada Gazette, Part II, 
June 25, 1980, effective December 6, 1979. 


That portion of subsec. 1207(2) preceding para. (a) and that portion following para. (a) 
substituted by subsecs. 6(1), (2). of P.C. 1979-649, March 8, 1979, Canada Gazette, 
Part II, March 28, 1979. 


(3) [“Threshold amount”] — For the purposes of subparagraph 
(2)(a)(ii), a taxpayer’s “threshold amount” in respect of an oil or gas 
well means 


(a) where the taxpayer and one or more. other persons have filed 
an-agreement with the Minister in prescribed form in respect of 
the well and 


(1) the amount allocated to each such person in the agreement 
does not exceed the amount ‘that would be determined; at the 
time the agreement is filed, under subparagraph (2)(a)(i) in 
respect of that person for the well, if the reference. in that 
subparagraph to “March, 1977” were read as “June, 1976”, 
and 
(ii) the aggregate of the amounts allocated by the agreement 
is $5 million, 
the amount allocated to the taxpayer in the agreement, but if no 
amount is allocated to the taxpayer in the agreement, nil; 
(b) where such an agreement has been filed in respect of the well 
by one or more persons other than the taxpayer, nil; or 


(c), where no such agreement has. been filed in respect of the 
well, $5 million. 


(4) [Substitute well] — Where asa result. of mechanical or geo- 
logical difficulties the drilling of a particular oil or gas well does 
not achieve its stated geological objectives under the drilling au- 
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thomty issued by the relevant government body and a fusther well. 
machading a rehei well. is dnilled oa the same geological formation 
and may reasoaably be regarded as a continuation of of a substi | 
ton for the particular od] or sas well. the expenses m respect of the 
d@eiime of the farther well sheli_ for the purposes of this section_ be 
Geemed to be expenses im respect of the doiliime of the particular oil 
or eas well 


(5) [Look-through rules] — For the puzposes of this section. 
(2) when 2 shareholder corporation is deemed to have meurred 2 
Casaian exploration <xpease by watue of am clection made by 2 


Ont exploraion corperaion pursuant to subsection 66( 10.1) of 
the Act. that expense shall be deemed w have been mcunred by 


| 


the sharcholder corporation af the ime when if was mcurred by | 


the joint exploration corperstios- and 
(b) witen 2 member of 2 partmershap ts deemed fo Rave meurred 
2 Caaaian by wie of 


exploraiion expense subparagraph 
66_1f6Wa¥iv} [66 1f6)"Canachan exploration expense (h)] of the | 


Act. that expense shall be deemed to have been meurred by the | 


member a the time when & was incurred by the partnership. 


History- Pa DTS WS) subscate by PC TSS ESS sobeer 7) Fee 3. 
Gonsie Govoe_ Pat 8 fees 72 9S cece Decamber & 19. 


(6) [Od or gas well”] — For the puxposes of this section. “oil or 
gas well’ means aay well drilled for the purpose of producme pe- 
toleum or aatural sas or of detexmimmg the existence. locafiom_ex- 
teat of qaalay of an acommalation of petroleum of natural sas_ other 
than 2 gumeral resource. 

History- Sabscc i257 (6) subscimesd by PC FOUR 278: subse HE), December 20. 
1980 Gomsic Gow Pac B Jomery 16. 1991 apeiicabic 2 atom years cad 
geez Meee 1955. 

Sabsex MSG) subsiemed by PC 1983-465. = & Febeeey 1 1985. Gonads Ge 
meme. Pat IL March 6 1985. Gece commmencss eomry 1 1981 


7) [Successor rules] — Subject to subsections 1202(3) and (6). 
where 2 Corporafion (m this section referred to as the “successor 
corporation”) kas 2 amy time (im this subsection referred to as the 
“time of acguisiiios +) afiex Apnl 19_ 1983 and m 2 taxation year (m 
thas subsection referred to as the “ramsaction year ) acgqumed 2 pro- 
SS ae eee ae eee 

predecessor ). the followme males apply- 

(2) for the paxpose of computing the frontier exploration base of 

the successor Corporation 2s of amy time after the time of acqur 

smon. there shall be added an amount equal to the anount re 
qamed by paresraph (b} to be deducted m compating the fronticr 
exploration base of the predecessor. and 

b) for the perpose of computins the fronticr exploration base of 

the predecessor as of amy time after the tamsaction year of the 

predecessor. there shall be deducted the amount. if any. by 


wind 


(9) the fromtier exploration base of the predecessor mmunedi- 
aly before the time of acquisition (assumine for this pur- 
pose that m the case of am acquisition as 2 resalt of an amal- 
gamaation Gescmibed m section 37 of the Act_ the predecessor 
caisted after the tame of acquisition and no property was ac- 
quaed of disposed of m the course of the amalgamation) 
ciceais 
(i) the amount_ if avy. deducted under subsection (1) m com 
patime the meome of the predecessor for the transaction year 
of the predecessor. 
Hastory- That portion of subse IT) precedes pare (2) mised by PC ISS 
DR, ssc, He December 199). Comade Garae. Pa TL Keamary 16, 1991. 
mealies iO a PS eres i7_ 1967 
Tia porn of subse 17) preci pe (2) mbstemed by PC 1990-7756, ee 
sx WT) Onsobes ve, Camede Gacete_ Pat TL Nevente: 7_ 1990. zopiscaiic me 
SE OF teen Fears comes Zier 1984 
Tiak orm of sibsee 7 es ee ae 1SFVIG « 6. 
Fetemary 1 1900. Gomis Gees, Pat TL Feceeey 14. 10), epic wae eet 
S aasisss socom atxz 1SE2 cz spt that with ironed Waceeasiidasmmcaaaaia 
tics ¥9N2 au ae dantlone uses htiimdcadeag Wad. te ena eae 
iS Qeomees & he weokeccess” shall be wad as 2 ference to “property of the 
Deiecoes asset be Ge pecdecos me corms on oe Canada chs of the besmmemecs 
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desenbed mm any of subparsraphs G6y 15)yn\qz) w (wm) off Ghe Act as were camied on by 
the predecessor” 

‘That portion of subsec. 120747) precedine paca (2) sabesiaencd by PLC. 1985-2277_ = 
July 24 1985. Camaiz Gacese, Part GH Aseust 7. BS ee ee 
quisitions ef property cccuming afer Apr 19 1983 

That portion of subsec. [207(7) preceding para (2) subscieened by PC. 1980-1483, sab- 
sec. NG), Fame 5. 1980, Canauin Gaceme, Pat TE Jane 25_1980_ eiiscave Novessbes 17, 
197e 

Sabsec_ 1207(7) sabsanated by subse. 6(3) of PC. 1973-649. Macc 8 1979, Comada 
Gaceme_ Past EL Marcie 23. 1979. 

Subsec. 1207(7) added by s 7 of PLC 1S7TS-1E9_ Jame 8. 1978, Comade Gacecte, Pant 
TE June 23_ 1978. appitesile to texafiom years cudies air Mech 197. 


(3) [Revoked] i 
History- Subsec. 1207/8) seveked by P.-C 1990-278) sabsec. 8G). December 20, 
1990, Camade Gacene, Pas TL emery cet an in RE 


| amex February 17_ 1987_ 


Sabsex. OS) added by PC. 1990-2256 saiser 5(7), Ocwober 18-1990, Canada 
Gacene, Part HL November 7_ 1990. applicable mm respect of taxation years commeracaee 
afer 19 except that the Ministers of National Reweunc shell be docmed to have boon 
notified i Crcmmstances saisiyme the comditiom set ont mm pare. (c) if the Mimister is 
noufed i wring of Ge agreement micmed to Germ wits 18) days ater November 


| 7, 1990. 
| Definitions [Reg 1207] “xmount™ “tusizess” ITA 2£8(1): “Camada” ITA 


5. Interpretation: Act 35( 1): “Camadiaa explormtiion expems” — Res 1207(5)- “Ca 
es ema — FEA 66(15). 2480: “comecacomant” — beerpretation 
Act 33 Dr “corporation” —ITA 2481) eerprenesaom Act 35(ij¢ ~“despossd™” — ITA 
7431) Gspesitiox’ > “expemses” —Ree 1207(4 “irostaes caploraon base” — Ree. 
DGD: “jomt aaploctionm compontios —ITA 66(15), Rez 120672), “mmeral re- 
some _ “Mast” —ITA 248(1)c “mont” — iterpreaetaom Act 35(1); “oil or gas 

weit —Ree D207(6: “pesos” —ITA 2481) “peediccssson™ — Ree. 1203): “pre- 
scoibed”_ “property”. “share” — ITA 248( 1) “siexcholder compariion” —FTA 66(15), 
Ree [2062 “successor conporatios’” —Ree 1205G) “taxation year —ITA 249- 
“aapayer: — ITA 24% 1) “teshoid amour — Reg. 12073, “ume of acguission”, 
De ye” —Rez 1SG) 


1208. Additional allowances in respect of certain oil or gas 
wells — (1) Subject to subsections (3) and (4) where a taxpayer 
has mcome for 2 t2x2tion year from an oil or gas well that is outside 
Canada. or where an individual has income for a taxation year from 
am oil os gas well in Canada. m computing his income for the year 
he may deduct the lesser of 

(2) the aggregate of drilling costs incurred by him in that year 


cal expenses) minus the aggregate of all amounts deductible in 
respect thereof in computins his mcome for previous years: and 
(b) that part of las mcome for the year thai may reasonably be 
tegasded as imcome from the well 


(2) Where 2 las more than one oi or gas well to which 
Ste ee ee 
of cach well shall be computed separately. 


(3) Where an mdavidual has mcome for 2 taxation year from an oil 
ox gas well m Camada. no deduction may be made under this section 
if computing such income m of drilling costs of that well 
incurred after April 10. 1962. 


(4) Where 2 taxpayer has income for 2 taxation year from an oil or 
gas well that is outside Canada. no deduction may be made under 
this section m such income in respect of drilling costs of 
that well meusred after 1971. 

Definitions [Reg 1208] “ancunt™ — ITA 2441): “Canada” — ITA 255. Interpre- 
sation Act 31. “mdevidual” “oll or gas weil” — ITA 248(1); “taxation year” —ITA 
24S. “taxpayer” —ITA Pip 


- 


1209. Additional allowances in respect of certain mines — 
(1) Subject to subsection (3). where a taxpayer operates in Canada a 
mune fos the production of materials from a resource he may deduct, 
im computing his imcosne for 2 taxation year. such amount as he may 
SE OPEL LS NS TOs 
section (2). 
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(2) The amount-referred to in subsection (1) isthe aggregate of all 
expenditures made or incurred by the taxpayer before 1972 that are 
reasonably, attributable to the prospecting and exploration for and 
the development of the mine. prior to the coming into, production of 
the mine in reasonable commercial quantities, except to. the extent 
that the expenditures. were 


(a) expenditures in respect of which a deduction from, or in 
computing, a taxpayer’s income tax or excess profits tax was 
provided by section:8 of. the Income War. Tax Act; 


(b) expenditures in respect of which an amount was deducted in 
computing a taxpayer’s income under section 16 of chapter 63, 
S.C., 1947 or section 16 of chapter 53, S.C., 1947-48 or; if the 
expenditure was incurred prior to 1953, under section 53 of 
chapter 25,,S.C., 1949: (Second Session); 


' (c) expenditures incurred after 1952 in respect of which a deduc- 
tion was or is provided by section 53 of chapter 25, S.C., 1949, 
(Second Session), section 83A of the Act as it read in its appli- 
cation to the 1971 taxation year or section 29 of the Income Tax 
Application Rules; 


(d) expenditures deducted in computing the income of the tax- 
payer in‘the year they were incurred; 


(e) the cost to the taxpayer of property in respect of which an 
allowance is provided under paragraph 20(1)(a) of the Act; or 


(f) the cost to the taxpayer of a leasehold ‘interest. 


(3) The amount deductible under subsection (1) shall not exceed the 
amount computed under subsection (2) minus the aggregate of 


(a) amounts deducted under subsection (1) in computing the in- 
come of the taxpayer for previous taxation years; and 


(b), similar amounts deducted in computing. the income of the 
taxpayer for the. purposes. of the Income War Tax Act.and. The 
1948 Income Tax Act (as defined in paragraph inn of the. Jn- 
come Tax Application. Rules). 


History: Para. 1209(2)(c) amended by P.C. 1994-1817, s..48, November 1, 1994, Can- 
ada Gazette, Part II, November 30, 1994. 


Definitions [Reg. 1209]: “amount” — Reg. 1209(2); “Canada” —ITA 255, Inter- 
pretation Act 35(1); “mine” —Reg. 1206(1); “production” —ITA 66(15), Reg. 
1206(2); “property” — ITA 248(1); “resource” — Reg. 1206(1); “taxation year’ — 
ITA 249; “taxpayer” —ITA 248(1). 


1210. [Repealed] 


History: The opening words of subsec. 1210(1) amended by P.C. 2007-114, subsec. 
5(1), February 1, 2007, Canada Gazette, Part Il, February 21, 2007, applicable to taxa- 
tion years that end after 2002 and begin before 2007. 


S, 1210 repealed by the said P.C. 2007-114, subsec. 5(2), applicable to taxation years 
that begin after 2006. 


The opening words of subpara. (c)(i) in the description of A, and the description,of.C in 
subsec. 1210(2) amended by P.C, 1999-629, s. 8, April 15, 1999, Canada Gazette, Part 
II, April 28, 1999, applicable to taxation years that end after March 6, 1996. 


Subsec. 1210(1) substituted by P.C. 1996-1488, s. 5, September 24, 1996, Canada Ga- 
zette, Part II, October 16, 1996, applicable to taxation years that. begin after December 
20, 1991 except that, where the-year ended before March 19, 1993, the description of B 
shall be read as follows: 


B is the total of all amounts each of which is a Canadian exploration, and de- 
velopment overhead expense made or incurred by the taxpayer in the year, 
other than each amount included therein in respect of financing, deducted in 
computing the taxpayer’s income for the. year, 

Subsec. 1210(2) substituted’ by the said P.C. 1996-1488, s. 5, applicable to taxation 
years that begin after December 20, 1991. except that, where the year began before 
March 19, 1993, subparagraph (c)(ii) of the description of A shall be read as follows: 

(ii) each amount in respect of financing deducted in computing the taxpayer’s 

income for the year, 

Subsecs.. 1210(3), (4) substituted by the said P.C. 1996-1488, s..5, applicable to taxa- 
tion years that begin after December 20, 1991. 

That. portion. of subpara. 1210(1)(a)(i) preceding dl. (A) substituted by P.C. 1993-415, 
s. 2, March 9, 1993, Canada Gazette, Part I], March 24, 1993, applicable to taxation 
years commencing after 1987. 

That portion of subpara. 1210(1)(a)(i) preceding cl. (A) substituted by P.C. 1990-2780, 
subsec. 9(1), December 20, 1990, Canada Gazette, Part II, January 16, 1991, applica- 
ble to taxation years commencing after 1987. 


Reg. 
S. 1211 


Cl: 1210(1)(a)(i)(A) and subpara: (1)(a)(ii):substituted by subsecs. 9(2), (3) of the said 
P.C,. 1990-2780, applicable in respect,of rentals and royalties computed by reference to 
the amount or value of petroleum, natural gas or related hydrocarbons produced after 
June 30, 1988. 


Para. 1210(1)(b) substituted by subsec. 9(4) of the said P.C. 1990-2780, applicable to 
taxation years ending after February 17, 1987. 


Cl. 1210(1)(a)(i)(A) and subpara. (1)(a)(iii) substituted by P.C. 1990-162, s. 7, Febru- 
ary 1, 1990, Canada Gazette, Part I, February 14, 1990, applicable to taxation years 
ending after March 1985. 


Subsec. 1210(1) substituted by P.C. 1985-465, s. 9, February 14, 1985, Canada Ga- 
zette, Part II, March 6, 1985, applicable with respect to 1981 et seg. except that with 
respect to taxation years that end before 1984 subsec. 1210(1) shall be read as follows: 


1210. (1) For the purposes of paragraph 20(1)(v.1) of the Act, there may be de- 
ducted in computing the income of a taxpayer, for a taxation year an amount 
equal to 25 per cent of the amount, if any, by which 


(a) his resource profits for the year (within the meaning assigned by subsec- 
tion 1204(1) if that subsection were read without reference to paragraph (a) 
or subparagraph (b)(iv) thereof) computed as if no amounts were deducted in 
computing those resource profits 


(i) in respect of a rental or royalty paid or payable by the taxpayer (other 
than an incremental resource royalty, within the meaning assigned by 
the Petroleum and Gas Revenue Tax Act, an amount prescribed in sec- 
tion 1211 or an amount that is a production royalty) computed by refer- 
ence to the amount or value of petroleum, natural ‘gas or related hydro- 
carbons produced after December 31, 1981 from a property that is an oil 
or gas well in Canada, 


(ii) in respect of financing, or 


(iii) under paragraph 20(1)(v.1) of the Act or paragraph 1204(1)(d) or 
(e) 


exceeds the aggregate of 


(b) the aggregate of all amounts each of which is a Canadian exploration and 
development overhead expense made or incurred by the taxpayer in the year, 
other than an amount included therein 


(i) that is in respect of financing, or 


(ii) in respect of which a person has received, is entitled to receive or, at 
any time, becomes entitled to receive 


(A) an incentive under the Petroleum Incentives Program Act, or 


(B) a payment from the Alberta Petroleum Incentives Program Fund 
under the Petroleum Incentives Program Act of the Province of Al- 
berta, and 


(c) the aggregate ofall amounts each of which is an amount included in his 
resource profits for the year that was a rental or royalty (other than a produc- 
tion royalty) computed by reference to the amount or value of petroleum, 
natural gas or related hydrocarbons produced after December 31, 1981 from 
an oil or gas well in Canada. 


Subsec. 1210(1) substituted by P.C. 1981-3329, s. 9, November 26, 1981, Canada Ga- 
zette, Part I], December 9, 1981, applicable in respect of 1981 et seq. 


1210.1 [Repealed] 


History: S. 1210.1 repealed by P.C. 2007-114, s. 6, February 1, 2007, Canada Ga- 
zette, Part Il, February 21; 2007, applicable to taxation years that begin after 2006. 


S. 1210.1 added by P.C. 1999-629, s. 9, April 15, 1999, Canada Gazette, Part I, April 
28, 1999, applicable to taxation years that begin after 1996. 


1211. [Repealed] 


History: S. 1211 repealed by P.C. 2007-114, s. 6, February 1, 2007, Canada Gazette, 
Part II, February 21, 2007, applicable to taxation years that begin after 2006. 


Paras. 1211(d) and (e) added by P.C. 1985-465, s. 10, February 14, 1985, Canada Ga- 
zette, Part Il, March 6, 1985, applicable, as to para. 1211(d), with respect to amounts 
that after October 31, 1982 become payable or receivable, and as to para. 1211(e), to 
amounts paid after October 31, 1982. 


Subpara. 1211(b)(i) substituted by P.C. 1981-3329, s. 10, November 26, 1981, Canada 
Gazette, Part II, December 9, 1981. 


Paras. 1211(b), (c) added by P.C. 1980-3279, s. 2, December 4, 1980, Canada Gazette, 
Part Il, December 24, 1980. S. 1211 added by P.C. 1978-1849, s. 8, June 8, 1978, 
Canada Gazette, Part Il, June 28, 1978, applicable to taxation years ending after May 
6, 1974. 
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1212. Supplementary depletion allowances — (1) In comput- 
ing a taxpayer's income for a taxation year there may be deducted 


(a) where the taxpayer is a corporation, such amount as it may 
claim not exceeding the lesser of 


(i) the aggregate of 


(A) 50 per cent of its income for the year, computed in 
accordance with Part I of the Act without reference to 
paragraphs 59(3.3)(c) and (d) thereof, if no deduction 
were allowed under this subsection or subsection 1207(1), 
and 


(B) the amount, if any, included in its income for the year 
by virtue of paragraphs 59(3.3)(c) and (d) of the Act, and 


(ii) its supplementary depletion base as of the end of the year 
(before making any deduction under this subsection for the 
year); and 
(b) where the taxpayer is not a corporation, such amount as he 
may claim not exceeding the lesser of 


(i) the aggregate of 


(A) 25 per cent of the amount, if any, by which his re- 
source profits for the year exceed four times the amount, 
if any, deducted by virtue of subparagraph 1201(a)(i) in 
computing his income for the year, and 


(B) the amount, if any, included in his income for the year 
by virtue of paragraphs 59(3.3)(c) and (d) of the Act, and 


(ii) his supplementary depletion base as of the end of the year 
(before making any deduction under this subsection for the 
year). 
History: Subparas. 1212(1)(a)(i), (b)(i) substituted by P.C. 1981-3329, subsecs. 11(1), 
(2), November 26, 1981, Canada Gazette, Part II, December 9, 1981. 


(2) For the purpose of computing the supplementary depletion base 
of a corporation, where, after the corporation last ceased to carry on 
active business, control of the corporation is considered, for the pur- 
poses of subsection 66(11) of the Act, to have been acquired by a 
person or persons who did not control the corporation at the time 
when it so ceased to carry on active business, the amount by which 
the supplementary depletion base of the corporation at the time it 
last ceased to carry on active business exceeds the aggregate of 
amounts otherwise deducted under subsection (1) in computing its 
income for taxation years ending after that time and before control 
was so acquired, shall be deemed to have been deducted under sub- 
section (1) by the corporation in computing its income for taxation 
years ending before control was so acquired. 


(3) For the purposes of this section, “supplementary depletion base” 
of a taxpayer as of a particular time means the amount by which the 
aggregate of 
(a) 50 per cent of the aggregate of all expenditures each of 
which was incurred by him before the particular time and each 
of which was the capital cost to him of property that is enhanced 
recovery equipment, 


(b) 33'/3 per cent of the aggregate of all expenditures each of 
which was incurred by him before the particular time and each 
of which was the capital cost to him of property (other than pro- 
perty that had, before it was acquired by him, been used for any 
purpose whatever by any person with whom he was not dealing 
at arm’s length) that is bituminous sands equipment acquired by 
him before 1981, and 


(c) where the taxpayer is a successor corporation, any amount 
required by paragraph (4)(a) to be added before the particular 
time in computing the taxpayer’s supplementary depletion base, 


exceeds the aggregate of 
(d) all amounts deducted by the taxpayer under subsection (1) in 


computing his income for taxation years ending before the par- 
ticular time; 


(e) 50 per cent of the aggregate of all amounts, each of which is 
a cost of borrowing capital, including any cost incurred prior to 
the commencement of carrying on a business, included in the 


Income Tax Regulations 


capital cost to him of depreciable property described in para- 
graph (a); 

(f) 33 per cent of the aggregate of all amounts, each of which 
is a cost of borrowing capital, including any cost incurred prior 
to the commencement of carrying on a business, included in the 
capital cost to him of depreciable property described in para- 
graph (b); 

(g) 50 per cent of the aggregate of all amounts, each of which is 
an amount in respect of a disposition of property (other than a 
disposition of property, that had been used by the taxpayer, to 
any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer before the earlier of December 12, 1979 
and the particular time, the capital cost of which was added in 
computing the taxpayer’s supplementary depletion base by vir- 
tue of paragraph (a) or in computing the supplementary deple- 
tion base of a predecessor by virtue of paragraph (a) as it applied 
to the predecessor where the taxpayer is a successor corporation 
to the predecessor, as the case may be, and each of which is the 
amount that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(11) the capital cost of the property to the taxpayer or the 
predecessor, as the case may be, computed as if no amount 
had been included therein that is a cost of borrowing capital, 
including a cost incurred prior to the commencement of car- 
rying on a business; 


(h) 33'/3 per cent of the aggregate of all amounts, each of which 
is an amount in respect of a disposition of property (other than a 
disposition of property, that had been used by the taxpayer, to 
any person with whom the taxpayer was not dealing at arm’s 
length) of the taxpayer before the earlier of December 12, 1979 
and the particular time, the capital cost of which was added in 
computing the taxpayer’s supplementary depletion base by vir- 
tue of paragraph (b) or in computing the supplementary deple- 
tion base of a predecessor by virtue of paragraph (b) as it applied 
to the predecessor where the taxpayer is a successor corporation 
to the predecessor, as the case may be, and each of which is the 
amount that is equal to the lesser of 


(i) the proceeds of disposition of the property, and 


(ii) the capital cost of the property to the taxpayer or the 
predecessor, as the case may be, computed as if no amount 
had been included therein that is a cost of borrowing capital, 
including any cost incurred prior to the commencement of 
carrying on a business; and 


(i) where the taxpayer is a predecessor, any amount required by 
paragraph (4)(b) to be deducted before the particular time in 
computing the taxpayer’s supplementary depletion base. ; 


History: Para. 1212(3)(b) substituted by P.C. 1985-465, s. 11, February 14, 1985, 
Canada Gazette, Part II, March 6, 1985, applicable to 1984 et seq. 


Paras. 1212(3)(b), (e)—-(h) substituted by P.C. 1981-3329, subsecs. 11(3), (4), Novem- 
ber 26, 1981, Canada Gazette, Part Il, December 9, 1981, effective, as to para. 
1212(3)(b), commencing January 1, 1981, and, as to those portions of paras. 1212(3)(g) 
and (h) preceding subparas. (i) thereof, commencing December 12, 1979. 


Paras. 1212(3)(a), (b), (g), (h) substituted by P.C. 1980-1483, s. 6, June 5, ‘1980, Can- 
ada Gazette, Part II, June 25, 1980. 


(4) Subject to subsections 1202(5) and (6), where a corporation (in 
this section referred to as the “successor corporation’) ‘has at any 
time (in this subsection referred to as the “time of acquisition’) af- 
ter April 19, 1983 and in a taxation year (in this subsection referred 
to as the “transaction year”) acquired a property from another per- 
son (in this subsection referred to as the “predecessor”), the follow- 
ing rules apply: 
(a) for the purpose of computing the supplementary depletion 
base of the successor corporation as of any time after the time of 
acquisition, there shall be added an amount equal to the amount 
required by paragraph (b) to be deducted in computing the sup- 
plementary depletion base of the predecessor; and 


(b) for the purpose of computing the supplementary depletion 
base of the predecessor as of any time after the transaction year 
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of the predecessor, there shall be deducted the amount, if any, by 
which ; 


(i) the supplementary depletion base of the predecessor im- 
mediately after the time of acquisition (assuming for this pur- 
pose that, in the case of an acquisition as a result of an amal- 
gamation described in section 87 of the Act, the predecessor 
existed after the time of acquisition and no property was ac- 
quired or disposed of in the course of the amalgamation) 


exceeds 


(ii) the amount, if any, deducted under subsection (1) in com- 
puting the income of the predecessor for the transaction year 
of the predecessor. 


History: That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1990- 
2780, subsec. 10(1), December 20, 1990, Canada Gazette, Part II, January 16, 1991, 
applicable to taxation years ending after February 17, 1987. 


That portion of subsec. 1212(4) preceding para. (a) substituted by P‘C. 1990-2256, sub- 
sec.'6(1), October 18, 1990, Canada Gazette, Part Il, November 7, 1990, applicable in 
respect of taxation years commencing after 1984. 


That portion of subsec. 1212(4), preceding para. (a) substituted by P.C. 1990-162, 's. 8, 
February 1, 1990, Canada Gazette, Part II, February 14, 1990, applicable with respect 
to acquisitions occurring after 1982 except that with respect to acquisitions occurring 
after’ 1982 and in taxation years commencing before 1985, the reference to “Canadian 
resource properties of the predecessor’ shall be read as a reference to “property of the 
predecessor used by the predecessor in carrying on in Canada such of the businesses 
described in any of subparagraphs 66(15)(h)(i) to (vii) of the Act as were carried on by 
the predecessor”. 


That portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1985-2277, 's. 6, 
July 24, 1985, Canada Gazette, Part Il, August 7, 1985. applicable with respect to ac- 
quisitions of property occurring after April 19, 1983. 


All that portion of subsec. 1212(4) preceding para. (a) substituted by P.C. 1980-1483, s. 
6, June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective November 17, 1978. 


(5) [Revoked] 


History: Subsec. 1212(5) revoked by P.C. 1990-2780, subsec. 10(2), December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years ending 
after February 17; 1987. 

Subsec. 1212(5) added by P.C. 1990-2256, subsec. 6(2), October 18, 1990, Canada 
Gazette, Part II, November 7, 1990, applicable in respect of taxation years commencing 
after 1984 except that the Minister of National Revenue shall be deemed to have been 
notified in circumstances satisfying the condition set out in para. (c) if the Minister is 
notified in writing of the agreement referred to therein within 180 days after November 
7, 1990. 


History [Reg. 1212]: S. 1212 added. bys, 7 of P.C. 1979-649, March 8, 1979, 
Canada Gazette, Part II, March 28, 1979, effective for taxation years ending after April 
10, 1978. 

Definitions [Reg. 1212]: “active business”, “amount”—ITA 248(1); “arm’s 
length” — ITA 251(1); “business” — ITA 248(1); “commencement” — Interpretation 
Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “deducted” —Reg. 
1212(2); “depreciable property” — ITA 13(21), 248(1); “disposed” — ITA 248(1)“dis- 
position”; “disposition” — ITA 248(1); “disposition of property’, “enhanced recovery 
equipment” — Reg. 1206(1); “person” — ITA 248(1); “predecessor” — Reg. 1203(3); 
“proceeds of disposition” — Reg. 1206(1); “property” — ITA 248(1);, ‘successor cor- 
poration” — Reg. 1203(3); “supplementary depletion base” — Reg. 1212(3); “taxation 
year’ — ITA 249; “taxpayer” —ITA 248(1); “time of acquisition”, “transaction 
year” — Reg. 1203(3). 


1213. Prescribed deductions — For the purposes of subpara- 
graph 66.1(2)(a)(ii) of the Act, “prescribed deduction” in respect of 
a corporation for a taxation year means an amount deducted under 
subsection 1202(2) by the corporation in computing its income for 
the year. 

History: S. 1213 substituted by P.C. 1990-2780, s..11, December 20, 1990, Canada 


Gazette; Part I, January 16, 1991, applicable to taxation years ending after February 
17; 1987. 


S. 1213 added by P.C. 1981-3329, s. 12, November 26, 1981, Canada Gazette, Part II, 
December 9, 1981, applicable in respect of taxation years ending after December 11, 
1979s ent 

Definitions [Reg. 1213]: “amount” — ITA 248(1);: “corporation” — ITA 248(1), 
Interpretation Act 35(1); “taxation year” —ITA.249. 


1214, Amalgamations and windings-up — (1) Where a partic- 
ular: corporation amalgamates with another corporation to form a 
new corporation, or the assets of a subsidiary are transferred to its 
parent corporation on the winding-up of the subsidiary, and subsec- 


Reg. 
S.1217(1) 


tion 87(1.2),or 88(1.5) of the Act is applicable to the new corpora- 
tion or the parent corporation, as the case may be, the new corpora- 
tion or the parent corporation, as the case may be, shall be deemed 
to be the same corporation as, and a continuation of, the particular 
corporation or the subsidiary, as the case’ may be, for the purposes 
of 


_ (a) computing the mining exploration depletion base (within the 
meaning assigned by subsection 1203(2)), the earned depletion 
base, the frontier exploration base (within the meaning assigned 
by subsection 1207(2)) and the supplementary depletion base 
(within the meaning assigned by subsection 1212(3)) of the new 
corporation or the parent corporation, as the case may be; and 


(b) determining the amounts, if any, that may be deducted under 
subsection 1202(2) in computing the income of the new corpora- 
tion or the parent corporation, as the case may be; for a particu- 
lar taxation year. 


(2) Where there has been an amalgamation (within the meaning as- 
signed by subsection 87(1) of the Act) of two or more particular 
corporations to form one corporate entity, that entity shall be 
deemed to be the same corporation as, and a continuation of, each 
of the particular corporations for the purposes of subsection 
1202(9). 


(3). Where a taxable Canadian corporation (in this subsection. re- 
ferred to as the “subsidiary”) has been wound, up:in circumstances 
in which subsection 88(1) of the Act applies in respect of the sub- 
sidiary and another taxable Canadian corporation (in this, subsection 
referred to as the “parent’’), the parent shall be deemed to. be.the 
same. corporation as, and. a continuation of, the subsidiary for the 
purposes of subsection 1202(9). 

History: The heading to s. 1214 substituted by P.C. 1990-2780, subsec. 12(1), Decem- 


ber 20, 1990. Canada Gazette, Part II, January 16, 1991, applicable in respect of amal- 
gamations or windings-up commencing after 1982. 


Subsec. 1214(1) substituted for s. 1214, and subsecs. (2), (3) added, by subsec. 12(2) of 
the said P.C. 1990-2780, applicable in respect of amalgamations and windings-up oc- 
curring after January 15, 1987 except that, in respect of amalgamations and windings- 
up in taxation years ending before February 18, 1987, para. 1214(1)(b) shall be read as 
if the reference to “subsection 1202(2)” were a reference to “subsections 1202(2) and 
(3)”. 

S., 1214 substituted by P.C. 1990-162, s. 9, February 1, 1990, Canada Gazette, Part II, 
February 14, 1990, applicable with respect to amalgamations occurring or windings-up 
commencing after 1982. 

All that portion of s. 1214 preceding para. (b) substituted by P:C. 1985-465, s. 12, 
February 14, 1985, Canada Gazette, Part I, March 6, 1985, applicable to amalgama- 
tions occurring, after December 14, 1975. 

S. 1214 added by P.C. 1981-3329, s, 12, November 26, 1981, Canada Gazette, Part II, 
December 9, 1981, effective commencing December 15,:1975. 

Definitions [Reg. 1214]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “earned depletion, base”. — Reg. 1202(1), 1205(1); ‘parent’, 
“subsidiary” — Reg. 1214(3); “supplementary depletion base” — Reg. 1212(2)-(4); 
“taxable Canadian corporation” — ITA 89(1), 248(1); “taxation year” —ITA 249. 


1215. [Revoked] 


History: S. 1215 revoked by P.C. 1990-2256, s. 7, October 18, 1990, Canada Gazette, 
Part Il, November 7, 1990, applicable after 1985. 


S. 1215 added by P.C. 1985-465, s. 13, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, applicable to 1984 et seq. 


1216., Prescribed. persons — For the purpose of subsection 
208(1). of the Act, a person described in any of. paragraphs 
149(1)(d) to (d.6) of the Act is a prescribed person. 

History: S. 1216 amended by P.C. 2001-1378, s. 3, August 1,.2001, Canada Gazette, 
Part II, August 15, 2001, effective August 15, 2001. 

S. 1216 amended by P.C. 2001-954, s. 2, May 31, 2001, Canada Gazette, Part Il; June 
20, 2001, applicable after 1998. 

S. 1216 added» by P.C. 1985-465, s..14, February 14,1985, Canada Gazette, Part II, 
March 6, 1985, applicable to 1979 et seq. 


Definitions [Reg. 1216]: “person” — ITA 248(1). 


1217. Prescribed Canadian exploration expense — (1) For 
the purposes of subsection 66(14.1) of the Act, the prescribed Cana- 
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dian exploration expense of a corporation for a taxation year is the 
amount, if any, by which its total specified exploration expenses for 
the year exceed its total exploration assistance for the year. 


(2) For the purposes of subsection (1), the total specified explora- 
tion expenses of a particular corporation for a particular taxation 
year are the aggregate of 


(a) all expenses (other than expenses referred to in paragraph (b) 
or (c)) that are described in any of subparagraphs 66.1(6)(a)(i) to 
(ii) of the Act and that were incurred by the particular corpora- 
tion in the particular year and after March 1985 and before Oc- 
tober 1986, 


(b) where the particular corporation is a shareholder corporation 
of a joint exploration corporation, all expenses described in any 
of subparagraphs 66.1(6)(a)(i) to (ii) of the Act that were in- 
curred by the joint exploration corporation after March 1985 and 
before October 1986 and in the taxation year of the joint explo- 
ration corporation ending in the particular year and that were 
deemed under paragraph 66(10.1)(c) of the Act to be Canadian 
exploration expenses incurred by the particular corporation in 
the particular year, and 


(c) all expenses that would be described in subparagraph 
66.1(6)(a)(iv) or (v) of the Act if the references in those subpara- 
graphs to “any of subparagraphs (i) to (iii.1) incurred” were read 
as “any of subparagraphs (i) to (ii) incurred after March 1985 
and before October 1986” and that were incurred by the particu- 
lar corporation in the particular year or by a partnership in a fis- 
cal period of the partnership that ended in the particular year if, 
at the end of that fiscal period, the particular corporation was a 
member of the partnership 


other than 


(d) expenses renounced by the corporation at any time under 
subsection 66(10.1) or (12.6) of the Act, 


(e) Canadian exploration and development overhead expenses of 
the corporation or of a partnership of which the corporation was 
a member, or ’ 


(f) expenses incurred or deemed to have been incurred by the 
corporation in a period during which it was exempt from tax on 
its taxable income under Part I of the Act. 


(3) For the purposes of subsection (1), the total exploration assis- 
tance of a corporation for a taxation year is the aggregate of all 
amounts each of which is an amount of assistance or benefit that the 
corporation has received or is entitled to receive in the year from a 
government, municipality or other public authority in respect of an 
expense that is included in its total specified exploration expenses 
for the year by virtue of paragraph (2)(a) or (c), whether such 
amount is by way of a grant, subsidy, rebate, forgivable loan, de- 
duction from royalty or tax, rebate of royalty or tax, investment al- 
lowance or any other form of assistance or benefit. 


History: S. 1217 added by P.C. 1988-1608, s. 2, August 11, 1988, Canada Gazette, 
Part II, August 31, 1988, applicable to 1985 et seq. 


Definitions [Reg. 1217]: “amount” —ITA 248(1); “Canadian development ex- 
pense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian exploration and develop- 
ment expenses” —ITA 66(15), 248(1), Reg. 1206(4)(b); “Canadian exploration and 
development overhead expense” — Reg. 1206(1), (4.1); “Canadian exploration ex- 
pense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); “‘corporation” —ITA 248(1), Inter- 
pretation Act 35(1); “fiscal period” —ITA 249.1; “joint exploration corporation” — 
ITA 66(15), Reg. 1206(2); “prescribed” — ITA 248(1); “shareholder corporation” — 
ITA 66(15), Reg. 1206(2); “taxable income” — ITA 248(1); “taxation year” —ITA 
249; “total development assistance” — Reg. 1218(3); “total exploration assistance” — 
Reg. 1217(3); “total specified development expenses” — Reg. 1218(2); “total specified 
exploration expenses” — Reg. 1217(2). 


1218. Prescribed Canadian development expense — (1) 
For the purposes of subsection 66(14.2) of the Act, prescribed Ca- 
nadian development expense of a corporation for a taxation year is 
the amount, if any, by which its total specified development ex- 
penses for the year exceed its total development assistance for the 
year. 


Income Tax Regulations 


(2) For the purposes of subsection (1), the total specified develop- 
ment expenses of a particular corporation for a particular taxation 
year is the aggregate of 


(a) all expenses (other than expenses referred to in paragraph (b) 
or (c)) that are described in subparagraph 66.2(5)(a)(1) or (i.1) 
[66.2(5)“Canadian development expense”(a) or (b)] of the Act 
and that were incurred by the corporation in the particular year 
and after March 1985 and before October 1986, 


(b) where the particular corporation is a shareholder corporation 
of a joint exploration corporation, all expenses that are described 
in subparagraph 66.2(5)(a)(i) or (i.1) [66.2(5)“Canadian. devel- 
opment expense”(a) or (b)] of the Act, that were incurred by the 
joint exploration corporation after March 1985 and before Octo- 
ber 1986 and in the taxation year of the joint exploration corpo- 
ration ending in the particular year and that were deemed under 
paragraph 66(10.2)(c) of the Act to be Canadian development 
expenses incurred by the particular corporation in the particular 
year, and 


(c) all expenses that would be described in subparagraph 
66.2(5)(a)(iv) or (v) [66.2(5)“Canadian development ex- 
pense’’(f) or (g)] of the Act if the references in those subpara- 
graphs to “any of subparagraphs (i) to (iii) incurred’”’ were read 
as “subparagraph (i) or (1.1) incurred after March 1985 and 
before October 1986” and that were incurred by the particular 
corporation in the particular year or by a partnership in a fiscal 
period of the partnership that ended in the particular year if, at 
the end of that fiscal period, the particular corporation was a 
member of the partnership, 


other than 


(d) expenses renounced by the corporation at any time under 
subsection 66(10.2), (12.601) or (12.62) of the Act, 


(e) Canadian exploration and development overhead expenses of 
the corporation or of a partnership of which the corporation was 
a member, or 


(f) expenses incurred or deemed to have been incurred by the 
corporation in a period during which it was exempt from tax on 
its taxable income under Part I of the Act. 


(3) For the purposes of subsection (1), the total development assis- 
tance of a corporation for a taxation year is the aggregate of all 
amounts each of which is an amount of assistance or benefit that the 
corporation has received or is entitled to receive in the year from a 
government, municipality or other public authority in respect of an 
expense that is included in its total specified development expenses 
for the year by virtue of paragraph (2)(a) or (c), whether such 
amount is by way of a grant, subsidy, rebate, forgivable loan, de- 
duction from royalty or tax, rebate of royalty or tax, investment al- 
lowance or any other form of assistance or benefit. 


History: Para. 1218(2)(d) amended by P.C. 1996-494, s. 3, April 16, 1996, Canada 
Gazette, Part II, May 1, 1996, applicable after December 2, 1992. 


S. 1218 added by P.C. 1988-1608, s. 2, August 11, 1988, Canada Gazette, Part Il, 
August 31, 1988, applicable to 1985 et seq. 

Definitions [Reg. 1218]: “amount” —ITA 248(1); “Canadian development ex- 
pense” — ITA 66.2(5), 248(1), Reg. 1206(4)(b); “Canadian exploration and develop- 
ment expenses” — ITA 66(15), 248(1), Reg. 1206(4)(b); “Canadian exploration and 
development overhead expense” — Reg. 1206(1), (4.1); “Canadian exploration ex- 
pense” — ITA 66.1(6), 248(1), Reg. 1206(4)(b); “corporation” —ITA 248(1), Inter- 
pretation Act 35(1); “fiscal period” —ITA 249.1; “joint exploration corporation” — 
ITA 66(15), Reg. 1206(2); “prescribed” — ITA 248(1); “shareholder corporation” — 
ITA 66(15), Reg. 1206(2); “taxable income” —ITA 248(1); “taxation year’ ITA 
249. 


1219. Canadian renewable and conservation expense — 
(1) [Definition] — Subject to subsections (2) to (4), for the pur- 
pose of subsection 66.1(6) of the Act, “Canadian renewable and 
conservation expense” means an expense incurred by a taxpayer, 
and payable to a person or partnership with whom the taxpayer is 
dealing at arm’s length, in respect of the development of a project 
for which it is reasonable to expect that at least 50% of the capital 
cost of the depreciable property to be used in the’ project would be 
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the capital cost of any property that is included in Class 43.1 or 43.2 
in Schedule II, or that would be so included if this Part were read 
without reference to this section, and includes such an expense in- 
curred by the taxpayer 


(a) for the purpose of making a service connection to the project 
for the transmission of electricity to a purchaser of the electric- 
ity, to the extent that the expense so incurred was not incurred to 
acquire property of the taxpayer; 

(b) for the construction of a temporary access road to the project 
site; 

(c) for a right of access to the project site before the earliest time 
at which a property described in Class 43.1 or 43.2 in Schedule 
II is used in the project for the purpose of earning income; 


(d) for clearing land to the extent, necessary to complete the 
project; 
(e) for process engineering for the project, including 

(i) collection and analysis of site data, 

(11) calculation of energy, mass, water, or air balances, 


(iii) simulation and analysis of the performance and cost of 
process design options, and 


(iv) selection of the optimum process design; 


(f) for the drilling or completion of a well for the project, other 
than a well that is, or can reasonably be expected to be, used for 
the installation of underground piping that is included in para- 
graph (d) of Class 43.1 or paragraph (b) of Class 43.2 in Sched- 
ule Il; or 


(g) for a test wind turbine that is part of a wind farm project of 
the taxpayer. 


Related Provisions: Reg. 1219(4) — Whether CRCE for wind energy conversion 
system. 


(2) [Exclusions] — A Canadian renewable and conservation ex- 
pense does not include any expense that 

(a) is described in paragraphs 20(1)(c), (d), (e) or (e.1) of the 

Act; or 

(b) is incurred by a taxpayer directly or indirectly and is 
(i) for the acquisition of, or the use of or the right to use, 
land, except as provided by paragraph (1)(b), (c) or (d), 
(ii) for grading or levelling land or for landscaping, except as 
provided by paragraph (1)(b), 
(iii) payable to a non-resident person.or a partnership other 
than a Canadian partnership (other than an expense described 
in paragraph (1)(g)), 
(iv) included in the capital cost of property that, but for this 
section, would be depreciable property, except as provided 
by paragraph (1)(b), (d), (e), (f) or (g), 
(v) an expenditure that, but for this section, would be an eli- 
gible capital expenditure, except as provided by any of 
paragraphs (1)(a). to. (e), 
(vi) included in the cost of inventory of the taxpayer, 
(vii) an expenditure on or in respect of scientific research and 
experimental development, 
(viii) a Canadian development expense or a Canadian oil and 
gas property expense, 
(ix) incurred, for a project, in respect of any time at or after 
the earliest time at which a property described in Class 43.1 
or 43.2 in Schedule II was used in the project for the purpose 
of earning income, 
(x) incurred in respect of the administration or management 
of a business of the taxpayer, or 


(xi) a cost attributable to the period of the construction, reno- 
vation or alteration of depreciable property, other than. pro- 
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perty described in Class 43.1 or 43.2.in Schedule II, that re- 
lates to 


(A) the construction, renovation or alteration of the pro- 
perty, except as provided by paragraph (1)(b), (f), or (g), 
or 


(B) the ownership of land during the period, except as 
provided by paragraph (1)(b), (c) or (d). 


(3) [“Test wind turbine”] — For the purpose of paragraph (1)(g), 
“test wind turbine” means a fixed location device that is a wind 
energy conversion system that would, if this Part were read without 
reference to this section, be property included in Class 43.1 in 
Schedule II because of subparagraph (d)(v) of that Class, or in Class 
43.2 in Schedule II because of paragraph (b) of that Class, in re- 
spect of which the Minister, in consultation with the Minister of 
Natural Resources, determines that 


(a) the device is installed as part of a wind farm project of the 
taxpayer at which the electrical energy produced from wind by 
the device, and by all other test wind turbines that are part of the 
project, does not exceed 


(i) one third of the project’s planned nameplate capacity if 


(A) the Minister of Natural Resources determines that the 
project’s planned nameplate capacity is limited from an 
engineering or scientific perspective, and 


(B) the project’s planned nameplate capacity does not ex- 
ceed six megawatts, or 


(ii) 20% of the project’s planned nameplate capacity, in any 
other case; 


(b) the project does not share with any other project a point of 
interconnection to an electrical energy transmission or distribu- 
tion system; 


(c) if the project does not have a point of interconnection to an 
electrical energy transmission or distribution system, the project 
has a point of interconnection to an electrical system 


(i) of the taxpayer 


(A) which system is more than 10° kilometres from any 
transmission system and from any distribution system, 
and 


(B) from which system at least 90% of the electrical en- 
ergy produced by the project is used in a business carried 
on by the taxpayer, or : 


(ii) of another person or partnership that deals at arm’s length 
with the taxpayer 


(A) which system is more than 10 kilometres from any 
transmission system and from any distribution system, 
and 


(B) from which system at least 90% of the electrical en- 
ergy produced by the project is used in a business carried 
on by the other person or partnership; 


(d) the primary purpose for installing the device is to test the 
level of electrical energy produced by the device from wind at 
the place of installation; 


(e) no other test wind turbine is installed within 1500 metres of 
the device; and 


(f) no other wind energy conversion system is installed within 
1500 metres of the device until the level of electrical energy pro- 
duced from wind by the device has been tested for at least 120 
calendar days. 


(4) [Wind energy conversion system] — For greater certainty, 
a Canadian Renewable and Conservation Expense includes an ex- 
pense incurred by a taxpayer to acquire a fixed location device that 
is a wind energy conversion system only if the device is described 
in paragraph (1)(g). 

Related Provisions [Reg. 1219]: Reg. 1102(1)(a.1) — CRCE ineligible for capital 
cost allowance. 
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History: Para. 1219(1)(f) amended by 2010, c. 25, s. 77, applicable to expenses in- 
curred after May 2, 2010. 

Cl. 1219(3)(a)(i)(A) amended by P.C. 2007-849, s. 3, May 31, 2007, Canada Gazette, 
Part II, June 13, 2007, in force June 13, 2007. 

The opening words of subsec. 1219(1), subpara. 1219(1)(b)(ix) and para. 1219(1)(c), 
amended by P.C. 2006-439, subsecs. 5(1)—(3), June 1, 2006, Canada Gazette, Part II, 
June 14, 2006, deemed in force on February 23, 2005. 

The opening words of subpara. 1219(1)(b)(xi) and of subsec. 1219(3), amended by the 
said P.C. 2006-439, subsecs. 5(4), (5), deemed in force on: February 23, 2005: 

The opening words of subsec. 1219(1) amended to replace “subsection (2) with “‘sub- 
sections (2) to (4)” by P.C. 2005-1510, subsec. 1(1), August 31, 2005, Canada Gazette, 
Part II, September 21, 2005, applicable to expenses incurred after April 8, 2005. 
Para. 1219(1)(g) amended by the said P.C. 2005-1510, subsec. 1(2), applicable to ex- 
penditures incurred after July 25, 2002. If a taxpayer so elects in writing filed with the 
Minister of National Revenue by December 20, 2005, the amendment also applies to 
expenditures incurred by the taxpayer after December 5, 1996 and before July 26, 
2002. 


Paras. 1219(3)(a) to (f) substituted for paras. (a) and (b) by the said P.C. 2005-1510, 
subsec. 1(4); applicable to expenditures incurred after July 25, 2002. If a taxpayer so 
elects in writing filed with the Minister of National Revenue by December 20, 2005, 
the amendment also applies to expenditures incurred by the taxpayer after December 5, 
1996 and before July 26, 2002. For the purpose of applying the amendment to those 
expenditures, para. 1219(3)(a) is deemed to read as follows: 


(a) the device is installed as part of a wind farm project of the taxpayer at which 
the electrical energy produced from wind by the device, and by all other test 
wind turbines that are part of the project, does not exceed 35% of the project’s 
planned nameplate capacity; 


Subsec. 1219(4) added by the said P.C. 2005-1510, subsec. 1(5), applicable to expenses 
incurred after April 8, 2005. 


S. 1219 added by P.C. 2000-1331, s..4, August 23, 2000, Canada Gazette, Part II, 
September 13, 2000, applicable to expenses incurred after December 5, 1996. 
Definitions [Reg. 1219]: “arm’s length” —ITA 251(1); “business” — ITA 248(1); 
“Canadian development expense” — ITA 66.2(5), 248(1); “Canadian oil and gas pro- 
perty expense” — ITA 66.4(5), 248(1); “Canadian partnership” — ITA 102(1), 248(1); 
“depreciable property” —ITA 13(21), 248(1); “eligible capital expenditure’ — ITA 
14(5), 248(1); “inventory”, “Minister? —ITA 248(1); “Minister of Natural Re- 
sources” — Department of Natural Resources Act s. 3; “non-resident” — ITA 248(1); 
“person”, “property”, “scientific research and experimental development”, “tax- 
payer” — ITA 248(1); “test wind turbine’ — Reg. 1219(). 


PART XIII — ELECTIONS IN RESPECT OF | 
TAXPAYERS CEASING TO BE RESIDENT IN 
CANADA 


History: Part XIII was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


1300. Elections to defer capital gains — (1) Any election by 
an individual under paragraph 48(1)(c) of the Act shall be made by 
filing with the Minister the prescribed form on or before the day on 
or before which the return of income for the year in which the tax- 
payer ceased to be resident in Canada is required to be filed under 
section 150 of the Act. 


(2) Any election by a Canadian corporation under paragraph 
48(1)(c) of the Act shall be made by filing with the Minister, on or 
before the day on or before which the return. of income for the year 
in which the corporation ceased to be resident in Canada is required 
to be filed under section 150 of the Act, the following documents in 
duplicate: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; and 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation. 


Definitions [Reg. 1300]: “Canadian corporation” —ITA 89(1), 248(1); “corpora- 


tion” — ITA 248(1), Interpretation Act 35(1); “individual”, “Minister”, “person”, “pre- 
scribed” — ITA 248(1); “resident in Canada” — ITA 250; “taxpayer” — ITA 248(1). 


Income Tax Regulations 


Interpretation Bulletins: IT-434R: Rental of real property by individual; IT-451R: 
Deemed disposition and acquisition on ceasing to be or becoming resident in Canada. 


Forms: T1244: Election, under subsec. 220(4.5) of the TA, to defer the payment of 
tax on income re deemed disposition of property. 


1301. Elections to defer payment of taxes — (1) Any election 
by an individual under subsection. 159(4) of the Act shall be made 
by filing with the Minister the prescribed form. on. or before the day 
on or before which the return of income for the year in which the 
taxpayer ceased to be resident in Canada is required to be filed 
under section 150 of the Act. 


(2) Any election by a Canadian corporation under subsection 159(4) 
of the Act shall be made by filing with the Minister, on or before 
the day on or before which the return of income for the year in 
which the corporation ceased to be resident in Canada is required to 
be filed under section 150 of the Act, the following documents in 
duplicate: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; and 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons. legally entitled to, administer the affairs of. the 
corporation. 


Definitions [Reg. 1301]: “Canadian corporation” —ITA 89(1), 248(1); ‘corpora- 
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tion” — ITA 248(1), Interpretation Act 35(1); “individual”, “Minister”, “person”, “‘pre- 
scribed” — ITA 248(1); “resident in Canada” — ITA 250; “taxpayer” —ITA 248(1). 


1302. Elections to realize capital gains — Any election by an 
individual under paragraph 48(1)(a) of the Act shall be made by 
filing with the Minister the prescribed form on or before the day on 
or before which the return of income. for the year in which the tax- 
payer ceased to be resident in Canada is required to be filed under 
section 150 of the Act. 

History: S. 1302 added by P.C. 1988-390, s. 7, March 3, 1988, Canada Gazette, Part 
II, March 16, 1988, applicable to 1985 et seg, except that for the 1985, 1986 and 1987 
taxation years, the prescribed form referred to may be filed on or before the day that is 
180 days after March 16, 1988. 

Definitions [Reg. 1302]: “individual”, “Minister”, “prescribed” — ITA 248(1); “res- 
ident in Canada” —ITA 250; “taxpayer” —ITA 248(1). : 


PART XIV — INSURANCE BUSINESS 
POLICY RESERVES 


DIVISION 1 — POLICY RESERVES 


History: The heading to Part XIV amended by P.C. 1999-1154, subsec. 2(1), June 23, 
1999, Canada Gazette, Part II, July 7, 1999, applicable to 1996 er seg. 


Part XIV was substituted by P.C. 1979-1486, May 17, 1979, Canada Gazette, Part Il, 
June 13, 1979, applicable, as to ss. 1400-1404 to 1978 et seq. 


1400. Non-life insurance business—(1) [Policy re- 
serve] — For the purpose of paragraph 20(7)(c) of the Act, the 
amount prescribed in respect of an insurer for a taxation year is 


(a) the amount determined under subsection (3) in respect of the 
insurer for the year, where that amount is greater than nil, and 


(b) nil, in any other case. 


(2) [Negative reserves]— For the purpose of paragraph 
12(1)(e.1) of the Act, the amount prescribed in respect of an insurer 
for a taxation year is 


(a) the absolute value of the amount determined under subsec- 
tion (3) in respect of the insurer for the year, where that amount 
is less than nil, and 
(b) nil, in any other case. 

Related Provisions: Reg. 1402.1 — Negative amounts. 
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(3) [Amount of reserve] — For the purposes of paragraphs (1)(a) 
and. (2)(a), the amount determined under this subsection in respect 
of an insurer for.a.taxation year-is the amount, which may be posi- 
tive or negative, determined by the formula, 


i We 54 a et WR Bech Ci 
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where . 


Ais the total of all amounts each of which is the unearned portion 
at the end of the year of the premium paid by the policyholder — 
for-a‘policy, (other than a policy that insures.a risk in respect of 

(a) a financial loss of a lender on'a loan made on the security 
of real property, 


(b) a home warranty, 


(c) a lease guarantee, or 
(d) an extended motor vehicle warranty), 


which is determined by apportioning the premium equally. over 
the period to which that premium relates; 

Bis the' total of all amounts each of which is an amount deter- 
mined in respect of a policy referred to in paragraph (a), (b), (c) 
or (d) of the description of A equal to the lesser of 


(a) the amount of the reported reserve of the insurer at the 
end of the year in respect of the unearned portion at the end 
of the year of the. premium pas by. the Boel est for the 
policy, and 


(b) a reasonable amount as a reserve adtetthaliea as at the end 
of the year in respect of the unearned portion at the end of 
the year of the premium paid by the policyholder for the 
policy; 

C is the total of all amounts each of which is the amount in respect I 
of a policy, where all or a portion of a risk,under the policy was 
reinsured, equal to the unearned portion at the end of the year of 
a reinsurance commission in respect of the policy determined. by 
apportioning the reinsurance. commission equally over the pe- 
riod: to which it relates; 


Dis the amount, in respect of policies (other than policies in re- 
spect.of which an amount can be determined under. the descrip- 
tion of E) under which 


(a) a claim that was incurred before the end of the year has 
been reported to the insurer before the end of the year and in 


respect of which the insurer is, or may be, required to make a | J 


payment or incur an expense after the year, or 


(b) there may be a claim incurred before the end of the year 
that has not been reported to the insurer before the end of the 
» year, 
equal to 95% of the lesser of 


(c) the total of the reported reserves of the insurer at the end 
of the year in respect of such'claims or possible claims, and 


(d) the total of the claim liabilities of the insurer at the end of 
the year in respect of such claims or possible claims; 


Eis the amount, in.respect of policies under which 


(a) a claim that was incurred before the end of the year has 
been reported to the insurer before the end of the year; 


(b) the claim is in respect of damages for oon injury or 
death, and 


-(c) the insurer has agreed to a structured settlement of the 
“claim, 
equal to the lesser of 
(d) the total of the reported reserves Mor the insurer at the end 
of the year in respect of such claims, and 
(e) the total of the claim liabilities of the insurer at the end of 
the year in respect of such claims; 


F. is.an additional amount, in respect of policies that insure a fidel- 
ity risk, a surety risk, a nuclear risk, or a risk related to a finan- 
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cial loss of a lender on a loan made on the security of real pro- 
perty, equal to the lesser of ; 


(a) the total of the reported reserves of the insurer at the end 
of the year in respect of such risks (other than’ an amount 
included in determining the value of A, B, C.D, E, G, H, I, J, 
K or L), ‘and 


(b) a reasonable amount as a reserve determined as at the 
end of the year in respect of such risks (other than an’ amount 
included in determining the value of A, B, C, D, E; G, H, I, J, 
K or L); 


is the amount of a guarantee fund at the end of the year provided 
for under an agreement in writing between the insurer and Her 
Majesty in right of Canada under which Her Majesty has agreed 
to guarantee the obligations of the insurer under a policy that 
insures, a risk. related to a financial loss of a, lender on a loan 
made.on,the security of real. property; 


is the amount in respect of risks under pre-1996 non-cancellable 
or guaranteed renewable accident and sickness policies equal to 


(a) where the amounts’ determined under subparagraphs (i) 
and (ii) are greater than nil, the lesser of 


(1) the total of the reported reserves of the insurer at the 
end of the year in respect of such risks (other than an 
amount included in determining the value of A, B,C, D, 
EVP, LJ, Or LE), an. 


(ii) a reasonable amount as a reserve determined as. at the 
end of the year in respect of such risks (other than an 
amount included in determining the value of A, B, C, D, 
E, F, G, I, J; Kor L), and 
(b) nil, in any other case; 
is the amount in respect of risks under post-1995. non-cancel- 


lable or guaranteed renewable accident and sickness _ policies 
equal to the lesser of 


(a) the total of the reported reserves of the insurer at the end 
of the year in respect of such risks (other than an amount 
included in determining the value of A, B, C,;'D, E, FyG, H, 
J, K or L), and 
(b) the total of the policy liabilities of the insurer at the end 
of the year in respect of such risks (other than’ an. amount 
included in determining the value of A, B, C, D, E, F, G, H, 
J; K or L); 
is the total of all amounts (other than an amount deductible 
under subsection 140(1) of the Act) each of which is the amount, 
which is the least of P, Q and R, in respect of a dividend, refund 
of premiums or refund of premium deposits provided for under 
the terms of a group accident and sickness insurance policy that 
will be 
(a) used by the insurer to reduce or eliminate a future adverse 
claims experience under, the policy, 
(b) paid or unconditionally credited to the ce by 
the insurer, or 
(c) applied in discharge, in whole or in part, of a liability of 
the policyholder to pay premiums to the insurer under the 
policy, 
where 
P is a reasonable amount as a reserve’ determined as at the end 
of the year in respect of the dividend, refund of premiums or 
refund of premium deposits, 
Q is 25% of the amount of the premium payable under the 
terms of the policy for the 12-month period ending 
(i). if the policy is terminated in the year,.on the day the 
policy is terminated, and 
(ii) in any other case, at the end of the year, and 
R_ is the reported reserve of the insurer at the end of the year in 
respect of the dividend, refund of premiums. or refund of pre- 
mium deposits; and 
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K_ is the total of all amounts each of which is the amount, in respect 
of a policy under which a portion of the particular amount paid 
or payable by the policyholder for the policy before the end of 
the year is deducted under paragraph 1408(4)(b), equal to the 
portion of that particular amount that the insurer has determined 
will, after the end of the year, be returned to, or credited to the 
account of the policyholder on the termination of the policy; and 


Lis an amount in respect of policies that insure earthquake risks in 
Canada equal to the lesser of 


(a) the portion of the reported reserve of the insurer at the 
end of the year in respect of those risks that is attributable to 
accumulations from premiums in respect of those risks (other 
than an amount included in determining the value of A, B, C, 
D, E, F, G, H, I, J, or K), and 


(b) a reasonable amount as a reserve determined as at the end 
of the year in respect of those risks (other than an amount 
included in determining the value of A, B, C, D, E, F, G, H, 
I, J, or K). 
Related Provisions: Reg. 1400(4) — Where actuarial principles not required for 
element D or E; Reg. 1400(5) — Transitional — before 2001; Reg. 1402 — All 
amounts to be net of reinsurance ceded; Reg. 1402.1 — Amounts in Reg. 1400 may be 
less than zero. 


(4) [Elements D and E] — Where the relevant authority does not 
require an insurer (other than an insurer that is required by law to 
report to the Superintendent of Financial Institutions) to determine 
its liabilities in respect of claims referred to in the description of D 
or E in subsection (3) in accordance with actuarial principles, 


(a) the value of D is deemed to be 95% of the amount deter- 
mined under paragraph (c) of the description of D; and 


(b) the value of E is deemed to be the amount determined under 
paragraph (d) of the description of E. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be required by law to 
report to regulatory authority. 


(5) [Transitional — Before 2001] — [Repealed] 


History [Reg. 1400]: The description of A and paras. (a) and (b) of the description of 
B in the formula in subsec. 1400(3) amended to replace “net premium” with “premium 
paid by the policyholder’, by P.C. 2002-346, paras. 3(a), (b), March 14, 2002, Canada 
Gazette, Part II, March 27, 2002, applicable to taxation years that begin after 1999 
except that, where the taxpayer elects under ITA 18(9)(a)(ii) and 18(9.02) pursuant to 
S.C. 2001, c. 17 on or before the taxpayer’s filing-due date for the taxation year that 
includes June 14, 2001, the amendment applies to taxation years that end after 1997. 


Subsec. 1400(S) repealed by the said P.C. 2002-346, para. 4(a), applicable to taxation 
years that end after 2000. 


S. 1400 substituted by P.C. 1999-1154, subsec. 2(1), June 23, 1999, Canada Gazette, 
Part II, July 7, 1999, applicable to 1996 er seg. 


The description of L in subsec. 1400(3) amended by the said P.C. 1999-1154, subsec. 
2(2), applicable to 1998 et seq. 


History [former Reg. 1400]: Paras. 1400(e) and (e.1) amended by P.C. 1999-1154, 
s. 1, June 23, 1999, Canada Gazette, Part Il, July 7, 1999, applicable to taxation years 
that end after February 22, 1994. For 1994 and 1995 taxation years that end after Feb- 
ruary 22, 1994, paras. (e) and (e.1) read as follows: 


(€) policies (other than a policy in respect of which an amount can be determined 
under paragraph (e.1) under which 


(i) a claim that was incurred before the end of the year has been reported to 
the corporation before the end of the year and in respect of which the corp- 
poration is, or may be, required to make a payment or incur an expense after 
the year, or 


(ii) there may be a claim incurred before the end of the year that has not 
been reported to the corporation before the end of the year, 


such amount as the corporation may claim not exceeding 95% of the lesser of 


(iii) the total of all amounts each of which is the corporation’s actuarial lia- 
bility at the end of the year in respect of such claims or possible claims, and 


(iv) the total of all amounts each of which is the corporation’s reported re- 
serve at the end of the year in respect of such claims or possible claims; 


(e.1) policies under which 


(i) a claim that was incurred before the end of the year has been reported to 
the corporation before the end of the year, 


(ii) the claim is in ‘respect of damages for personal injury or death, and 


(iii) the corporation has agreed to a structured settlement of the claim, 
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such amount as the corporation may claim not exceeding the lesser of 


(iv) the total of all amounts each of which is the corporation’s actuarial lia- 
bility at the end of the year in respect of such claims, and 


(v) the total of all amounts each of which is the corporation’s reported re- 
serve at the end of the year in respect of such claims; 


Para. 1400(e) amended, para. 1400(e.1) added, by P.C. 1996-1452, s. 1, September 17, 

1996, Canada Gazette, Part II, October 2, 1996, applicable to taxation years that end 

after February 22, 1994. 

Subpara. 1400(g.1)(ii) amended by P.C. 1994-940, s. 4, June 2, 1994, Canada Gazette, 

Part II, June 15, 1994, applicable to taxation years ending after June 15, 1994. 

Para. 1400(f.1) added by P.C. 1994-555, April 14, 1994, Canada Gazette, Part II, May 

4, 1994, applicable to taxation years ending after 1990. 

That portion of s. 1400 preceding para. (a) substituted by P.C. 1990-2002, subsec. 2(1), 

September 20, 1990, Canada Gazette, Part II, October 10, 1990. 

Subpara. 1400(b)(i), subpara. 1400(f)(v), subpara. 1400(g)(ii), substituted by the said 

P.C. 1990-2002, s. 2, applicable in respect of 1987 et seq. 

Para. 1400(e) substituted by the said P.C. 1990-2002, subsec. 2(5), applicable in re- 

spect of 1987 et seq., except that, for taxation years ending before the first taxation year 

that begins after June 17, 1987 and ends after 1987, para. (e) shall be read as follows: 
(e) a policy where an event has occurred before the end of the year that has given 
or is likely to give rise to a claim under the policy (in this paragraph referred to 
as “the liability”), such amount as the corporation may claim, not exceeding the 
lesser of 


(i) a reasonable amount in respect of the liability as at the end of the year, 
and 


(ii) the amount of the reserve in respect of the liability reported by the corpo- 
ration to the relevant authority in its annual report for the year or, where the 
corporation was throughout the year subject to the supervision of the rele- 
vant authority but was not required to file an annual report with the relevant 
authority for the year, in its financial statements for the year; 


Para. 1400(g.1) added by the said P.C. 1990-2002, subsec. 2(6), applicable in respect of 
taxation years beginning after June 17, 1987 and ending after 1987. 


Para. 1400(i) added by P.C. 1988-390, s. 8, March 3, 1988, Canada Gazette, Part Il, 
March 16, 1988, effective January 1, 1978. 

Subpara. 1400(b)(ii) substituted by P.C. 1980-1484, subsec. 1(1), June 5, 1980, Canada 
Gazette, Part II, June 25, 1980, effective for 1978 et seg. 


Definitions [Reg. 1400]: “amount” — ITA 248(1), Reg. 1402.1; “claim liability” — 
Reg. 1408(1); “dividend” —ITA 248(1); “extended motor vehicle warranty” — Reg. 
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1408(1); “Her Majesty” — Interpretation Act 35(1); “insurance policy”, “insurer”, “life 
insurer” —ITA 248(1); “month” — Interpretation Act 35(1); “net premium” — Reg. 
1408(1); “non-cancellable or guaranteed renewable accident and sickness policy” — 
Reg. 1408(1), (6); “policy liability”, “post-1995 non-cancellable or guaranteed renewa- 
ble” — Reg. 1408(1); “pre-1996 non-cancellable or guaranteed renewable” — Reg. 
1408(1), (7); “premium paid by the policyholder” — Reg. 1408(4); “prescribed” — 
ITA 248(1); “reinsurance commission”, “relevant authority” — Reg. 1408(1); “re- 
ported” — Reg. 1408(8); “reported reserve” — Reg. 1408(1); “security” — Interpreta- 
tion Act 35(1); “taxation year” — ITA 249; “writing” — Interpretation Act 35(1). 


DIVISION 2— AMOUNTS DETERMINED 


1401. (1) [Policy reserves] — For the purposes of section 307 of 
the Regulations and subsection 211.1(3) of the Act, the amounts de- 
termined under this subsection are, 


(a) in respect of deposit administration fund policies, the aggre- 
gate of the insurer’s liabilities under those policies calculated in 
the manner required for the purposes of the insurer’s annual re- 
port to the relevant authority for the year or, where the insurer 
was throughout the year subject to the supervision of the rele- 
vant authority but was not required to file an annual report with 
the relevant authority for the year, in its financial statements for 
the year; 

(b) in respect of a group term life insurance policy that provides 
coverage for a period not exceeding 12 months, the unearned 
portion of the premium paid by the policyholder for the policy at 
the end of the year determined by apportioning the premium 
paid by the policyholder equally over the period to which that 
premium pertains; 

(c) in respect of a life insurance policy, other than a policy re- 
ferred to in paragraph (a) or (b), the greater of 


(i) the amount, if any, by which 


(A) the cash surrender value of the policy at the end of the 
year 
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exceeds 


(B) the aggregate of all amounts each of which is an 
amount payable in respect of a policy loan outstanding at 
the end of the year in respect of the policy or the interest 
thereon that has accrued to the insurer at the end of the 
year, and 


(ii) the amount, if any, by which 


(A) the present value at the end of the year of the future 
benefits provided by the policy 


exceeds the aggregate of 


(B) the present value at the end of the year of any future 
modified net premiums in respect of the policy, and 


(C)‘the aggregate of all amounts each of which is an 
amount payable in respect of a policy loan outstanding at 
the end of the year in respect of the policy or the interest 
thereon that has accrued to the insurer at the end of the 
year; 
(c.1) in respect of a group life insurance policy, the amount 
(other than an amount in respect of which a deduction may be 
claimed by the insurer pursuant to subsection 140(1) of the Act 
because of subparagraph 138(3)(a)(v) of the Act in computing 
its income for the year) in respect of a dividend, refund of pre- 
miums,or refund of premium deposits provided for under the 
terms of the policy that will be used by the insurer to reduce or 
eliminate a future, adverse claims experience under the policy or 
that will be paid or unconditionally credited to the policyholder 
by the insurer or applied in, discharge, in whole or in part, of a 
liability, of. the. policyholder to pay premiums to the insurer, 
which is the least of 


(i) a reasonable amount in respect of such a dividend, refund 
of premiums or refund of premium deposits, 


(11) 25 per cent of the amount of the premium payable under 
the terms of the policy for the 12-month period ending 


(A) if the policy is terminated in the year, on the day the 
policy is terminated, and 


(B) in any other case, at the end of the year, and 


(iii) the amount of the reserve or liability in respect of such a 
dividend, refund of premiums or refund of premium deposits 
reported by the insurer in its annual report for the year to the 
relevant authority or, where. the insurer was throughout the 
year subject to the supervision of the relevant authority for 
the year but was not required to file an annual report with the 
relevant authority for the year, in its financial statements for 
the year; and 


(d) in respect of a policy, other than a policy referred to in para- 
graph (a), in respect of a benefit, risk or guarantee that is 


(i) an accidental death benefit, 
(ii) a disability benefit, 


(iii) an additional risk as a result of insuring a substandard 
life, 


(iv) an additional risk in respect of the conversion of a term 
policy or the conversion of the benefits under a group policy 
into another policy after the end of the year, 


(v) an additional risk under a settlement option, 
(vi) an additional risk under a guaranteed insurability benefit, 
(vii) a guarantee in respect of a segregated fund policy, or 


(viii) any other benefit that is ancillary to the policy, subject 
to the prior approval of the Minister on the advice of the Su- 
perintendent of Insurance for Canada, 


but is not 


(ix) a benefit, risk or guarantee in respect of which an 
amount has been claimed under any other paragraph of this 
subsection, other than paragraphs (d.1) and (d.2), by the in- 
surer as a deduction in computing its income for the year, 


equal to the lesser of 


(x) a reasonable amount in respect of the benefit, risk or 
guarantee, and 


(xi) the reserve in respect of the benefit, risk or guarantee, 
reported by the insurer in its annual report to the relevant au- 
thority for the year or, where the insurer was throughout the 
year subject to the supervision of the relevant authority but 
was not required to file an annual report with the relevant 
authority for the year, in its financial statements for the year; 
(d.1)—(e) [Repealed] ; 
Related Provisions: ITA 95(2)(j.2)(ii)(A) — Operator deemed subject to regulatory 
authority for FAPI purposes; ITA 211.1(3) — Effect of Reg. 1401(1) on Part XII.3 tax; 


Reg. 1402 — All amounts to be net of reinsurance ceded; Reg. 1403(1) — Rules for 
computation; Reg. 1408 — Definitions. 


(1.1) [Repealed] 


(2) [Segregated funds] — For the purposes of subsection (1), 
(except in respect of subparagraph (d)(vii) thereof), any amount 
claimed by an insurer for the year shall not include an amount in 
respect of a liability of a segregated fund (within the meaning as- 
signed “segregated fund” by section 138.1 of the Act). 


(3), (4) [Repealed] 


History [Reg. 1401]: The heading before s..1401 amended by 2009, c, 2, s. 98, 
applicable to taxation years that begin after September 2006. 


The portion of subsec. 1401(1) before subpara. (c)(i) amended by 2009, c. 2, subsec. 
99(1), applicable to taxation years that begin after September 2006. 


The opening words of paras. 1401(1)(c.1) and 1401(1)(d) amended by 2009, c. 2, sub- 
secs. 99(2), (3), applicable to taxation years that begin after September 2006. 


The portion of para. 1401(1)(d) between paras. (ix) and (x) amended to substitute 
“equal to” for “not exceeding”, by 2009, c. 2, subsec. 99(4), applicable to taxation 
years that begin after September 2006. 


Paras. 1401(1)(d.1) to (e) repealed by by 2009, c. 2, subsec. 99(5), applicable to taxa- 
tion years that begin after September 2006. 


Subsecs. 1401(1.1), (3) and (4) repealed by 2009, c. 2, subsecs. 99(6), (7), applicable to 
taxation years that begin after September 2006. 


Para. 1401(1)(b) amended to replace “net premium” with “premium paid by the policy- 
holder”, by P.C. 2002-346, s. 1, March 14, 2002, Canada Gazette, Part I, March 27, 
2002, applicable to taxation years that begin after 1999 except that, where the taxpayer 
elects under ITA 18(9)(a)Gi) and 18(9.02) pursuant to S.C. 2001, c. 17 on or before the 
taxpayer’s filing-due date for the taxation year that includes June 14, 2001, the amend- 
ment applies to taxation years that end after 1997. 


Subsec. 1401(1.1) added, the opening words to s. 1401, cl. 1401(1)(c)Gi)(B), and sub- 
sec. 1401(4) amended, by P.C. 1999-1154, ss. 3 and 4, June 23, 1999, Canada Gazette, 
Part II, July 7, 1999, applicable to 1996 et seq. 


Subpara. 1401(1)(c.1)(ii) amended by P.C. 1994-940, s. 5, June 2, 1994, Canada Ga- 
zette, Part II, June 15, 1994, applicable to taxation years ending after June 15, 1994. 


Para. 1401(1)(a) and subpara. (1)(d)(xi) substituted by P.C. 1990-2002, subsecs. 3(1), 
(3), September 20, 1990, Canada Gazette, Part II, October 10, 1990, applicable in re- 
spect of 1987 et seq. 


Para. 1401(1)(c.1) added, (d.1) and (d.2) substituted, and subsecs...(3),.(4) added, by 
subsecs. 3(2), (4), (5) of the said P.C. 1990-2002, applicable in respect of taxation 
years beginning after June 17, 1987 and ending after 1987. 


Para. 1401(1)(d)(ix) substituted and paras. 1401(1)(d.1), (d.2) added by P.C. 1986- 
2770, s. 2, December 11, 1986, Canada Gazette, Part Il, December 24, 1986, applica- 
ble to 1985 et seq. 


Cls. 1401(1)(c)G)(B) and (c)(ii)(C) substituted by P.C. 1984-3789, s. 8, November 29, 
1984, Canada Gazette, Part Il, December 12, 1984, applicable to taxation years com- 
mencing after November 12, 1981. 


Para. 1401(1)(a) substituted by P.C. 1980-2081, s. 3, July 31, 1980, Canada Gazette, 
Part II, August 13, 1980, effective in respect of 1978 et seq. 


Definitions [Reg. 1401]: “amount” —ITA 248(1); “amount payable” —ITA 
138(12), Reg. 1408(1); “benefit” — Reg. 1408(1); “Canada” — ITA) 255, Interpreta- 
tion Act 35(1); “cash surrender value” — ITA 148(9), Reg. 1408(1); “dividend” — ITA 
248(1); “group term life insurance policy” — Reg. 1408(2); “insurance policy”, “in- 
surer’ —ITA 248(1); “interest” —ITA 138(12), Reg. 1408(1); “life insurance busi- 
ness” — ITA 248(1); “life insurance policy”, “life insurance policy in Canada” — ITA 
138(12), Reg. 1408(1), (5); “life insurer”, “Minister” —ITA 248(1); “modified net 
premium” — Reg. 1408(1), (3); “month” — Jnterpretation Act 35(1); “net. pre- 
mium” — Reg. 1408(1); “policy loan” —ITA 138(12), Reg. 1408(1); “pre-1996 life 
insurance policy” — Reg. 1408(1), (7); “premium paid by the policyholder” — Reg. 
1408(4); “qualified annuity”, “relevant authority” — Reg. 1408(1); “reported” — Reg. 
1408(8); “segregated fund’ —ITA. 138.1(1), Reg. 1408(1); “segregated fund: pol- 
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icy’ —ITA 138.1(1)(a), Reg. “taxable income” —ITA 248(1); “taxation 


year” — ITA 249. 


Interpretation Bulletins: 
policies. 


1408(1); 


IT-87R2: Policyholders’ income from life insurance 


DIVISION 3 — SPECIAL RULES 


1402. Non-life and life insurance businesses — Any amount 
determined under section 1400 or 1401 shall be determined 


(a) net of relevant reinsurance recoverable amounts; and 


(b) without reference to any amount in respect of a deposit ac- 
counting insurance policy. 
History: S. 1402 amended by 2010, c. 25, s. 78, applicable to taxation years that begin 
after 2010. 


S. 1402 amended by P.C. 1999-1154, s. 5, June 23, 1999, Canada Gazette, Part I, July 
7, 1999, applicable to 1996 et seq. 


S. 1402 amended by P.C. 1997-1670, s. 1, November 20, 1997, Canada Gazette, Part 
II, December 10, 1997, applicable to taxation years of a foreign affiliate of a taxpayer 
that begin after 1994, except that 


(a) the subsecs. apply to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the Sh sis) in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Definitions [Reg. 1402]: “amount” —ITA 248(1); “deposit accounting insurance 
policy” —-ITA 138(12); “reinsurance recoverable amount” — Reg. 1408(1). 


1402.1 [Negative amounts] — For greater certainty, any amount 
referred to or determined under section 1400 may be equal to, or 
less than, nil. 


History: S. 1402.1 added by P.C. 1999-1154, s. 5, June 23, 1999, Canada ee 
Part Il, July 7, 1999, applicable to 1996 et seg. 


Definitions [Reg. 1402.1]: “amount” —ITA 248(1). 


1403. (1) For the, purposes of paragraph 1401(1)(c) and subject to 
subsections (2) and (3), a modified net premium and an amount 
claimed by an insurer for a taxation year shall be computed 


(a) in the case of a lapse-supported policy effected after 1990, 
based on rates of interest, mortality and policy lapse only, and 


(b) in any other case, based on rates of interest and mortality 
only, 
using 

(c) in respect of the modified net premiums and benefits (other 
than a benefit described in paragraph (d)) of a participating life 
insurance policy (other than an annuity contract) under the terms 
of which the policyholder is entitled to receive a specified 
amount in respect of the policy’s cash surrender value, the rates 
used by the insurer when the policy was issued in computing the 
cash surrender values of the policy; 


(d) in respect of any benefit provided 
(i) in lieu of a cash settlement on the termination or maturity 
of a policy, or 
(ii) in satisfaction of a dividend on a policy, 
the rates used by the insurer in determining the amount of such 
benefit; and 
(e) in respect of all or part of any other policy, the rates used by 
the insurer in determining the premiums for the policy. 


History: That portion of subsec. 1403(1) before para. (c) replaced by P.C. 1994-940, s. 
6, June 2, 1994, Canada Gazette, Part Il, June 15, 1994, applicable 


(a) to taxation years beginning after 1990; and 


(b) where an insurer so elected by notifying the Minister of National Revenue in 
writing before July, 1991, to the insurer’s' taxation years beginning after 1987, 
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1988 or 1989 (as specified in the election) and before 1991, and where such an 
election has been made 
(i) if the insurer so indicated in the election, para. 1403(1)(a) shall be read 
without reference to the words “effected after 1990”, and 


(ii) in any other case, the reference in para. 1403(1)(a) to “1990”. shall be read 
as a reference to the calendar year immediately preceding the first taxation 
year to which the election relates. 


Para. 1403(1)(b) substituted by P.C. 1980-2089, s. 4, July 31, 1980, Canada Gazette, 
Part II, August 13, 1980, effective in respect of 1978 et seq. 


Paras. 1403(1)(c), (d) substituted, (e) added, by P.C. 1980-1484, subsec. 2(1), June 5, 
1980, Canada Gazette, Part II, June 25, 1980, effective for 1978 et seq. 


(2) For the purposes of subsection (1), where a rate of mortality or 
other probability used by an insurer in determining the premium for 
a policy is not reasonable in the circumstances, the Minister on the 
advice of the Superintendent of Insurance for Canada may make 
such revision to the rate as is reasonable in the circumstances and 
the revised rate shall be deemed to have been used by the insurer in 
determining the premium. 


(3) For the purposes of subsection (1), where the present value of 
the premiums for a policy as at the date of issue of the policy is less 
than the aggregate of 


(a) the present value, at that date, of the benefits provided for by 
the policy, and 


(b) the present value, at that date, of all outlays and expenses 
made or incurred by the insurer or outlays and expenses that the 
insurer reasonably estimates it will make or incur in respect of 
the policy (except outlays and expenses to maintain the policy 
after all premiums under the policy have been paid and for 
which explicit provision has not been made in calculating the 
premiums) and such part of any other outlays and expenses 
made or incurred by the insurer that may reasonably be regarded 
as applicable thereto, 


an increased rate of interest shall be determined by multiplying the 
rate of interest used in determining the premiums by a constant fac- 
tor so that when the increased rate of interest is used, 


(c) the present value of the premiums at the date of issue of the 
policy 
shall equal 


(d) the aggregate of the present values of the benefits, outlays 
and expenses referred to in paragraphs (a) and (b), 


and the increased rate of interest shall be deemed to have been used 
by the insurer in determining the premiums for the policy. 


Related Provisions: Reg. 1403(4) — Computation of present value. 


(4) For the purposes of subsection (3), a “present value” referred to 
in that subsection shall be computed by using the rates of mortality 
and other probabilities used by the insurer in determining its premi- 
ums, after making any revision required by subsection (2). 


(5) For the purposes of subsection (1), where a record of the rate of 
interest or mortality used by an insurer in determining the premiums 
for a policy is not available, 


(a) the insurer may, if the policy was issued before 1978, make a 
reasonable estimate of the rate; and 


(b) the Minister, on the advice of the Superintendent of Insur- 
ance for Canada, may 


(i) if the policy was issued before 1978 and the insurer has 
not made the estimate referred to in paragraph (a), or 


(ii) if the policy was issued after 1977, 
make a reasonable estimate of the rate. 


(6) Notwithstanding paragraph 1401(1)(c), a life insurer in comput- 
ing its income for a taxation year may, in respect of any class of life 
insurance policies issued before its 1988 taxation year, other than 
policies referred to in paragraph 1401(1)(a) or (b), use a method of 
approximation to convert the reserve in respect of such policies re- 
ported by the insurer in its annual report to the relevant authority for 
the year to an amount that is a reasonable estimate of the amount 
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that would otherwise be:determined for such policiesunder para- 
graph 1401(1)(c), provided that that method of approximation is ac- 
ceptable to the Minister: onthe advice of the relevant authority. 


(7) For the purposes of subsection (1) and notwithstanding any 
other provision of this section, where 


(a) an individual annuity contract was issued prior to 1969 by a 
life insurer, or 


(b) a benefit was purchased prior to 1969 under a group annuity 
contract issued by a life insurer, and 


the contract 
(c) is a policy in respect of which the provisions of paragraph 
1401(1)(c) as it read in its application to the insurer’s 1977 taxa- 
tion year dpplied, 


the rates of interest and mortality used by the insurer in Consjatinie 
its reserve for the policy under that paragraph for its 1977 taxation 
year shall be used by, the insurer in respect of that policy. 


(8) For the purposes of subsection (1), where 


(a) in a taxation year of an'insurer, there has been a disposition 
to. the insurer by. another person with whom. the. insurer. was 
dealing at arm’s length in respect of which. subsection 
138(11.92) of the Act applied, 


(b) asa result of the disposition, the:insurer assumed peacuis 
under life insurance policies (in this‘subsection referred to as the 
“transferred policies’) in respect of which an amount: may be 
claimed by the insurer as _a reserve under paragraph 1401(1)(c) 
for the taxation year, 


(c) the amount, if any, by which 


(i) the aggregate of all amounts received or receivable by the 
insurer from the other person in respect of the transferred 
policies referred to in paragraph (b) 


exceeds 


(ii) the aggregate of all amounts paid or payable by the in- 
surer to the other person in respect of commissions in respect 
of the amounts referred to in subparagraph (i) 


exceeds the total of the maximum amounts that may be claimed 
by the insurer as a reserve under paragraph 1401(1)(c) (deter- 


mined without reference to this subsection) in respect of the | “0 


transferred policies for the taxation year,’ and 


(d) the amount determined under paragraph (c) (in this subsec- 
tion referred to as “reserve deficiency”) can reasonably be attrib- 
uted to the fact that the rates of interest or mortality used by the 
issuer of the transferred policies. in determining the cash surren- 
der values or premiums under such policies are no longer rea- 
sonable in the circumstances, 


the Minister, on the request of the insurer and with the advice of the 
relevant authority, may make such revision to the rates of interest or 
mortality to eliminate all or any part of that reserve deficiency, and 
those revised rates shall be deemed to have been used by the issuer 
of the transferred policies in determining the cash surrender value 
or premiums under the policies. 


Proposed / Amendment - — Reg. 1403(8)- (10), 


@) Subsections (9). and ( 10) apply to. an insurer if. 
(a) i in a taxation year of the insurer, there hase 


een a spanin 4 


: i in respect of which an pi mi pee teed the shee) 
as a reserve under paragraph. 1401( for the taxation year; . 
(c) the amount (referred to in this subsection and subsections © 

» (9) and (10) as the “reserve. deficiency’) depeemines hy the fh 
lowing formula is a positive amount: - : 


Reg. 
S. 1403(10) 


or | policy. / 
fo dearuioite, the a 


licies for which the 


toh hee used bs the is- 
- suer of the nsferred. pol icies in. determining the ash surren- 
der cae or Papen under sa jo cin 


+eehdhen Notes! Part of the Regulations provides rules. for determining the 
amount that may be deducted by an insurer in computing its income for a taxation - 
year under Part I of the Act as a reserve in respect of liabilities under insurance 
policies. Section’ 1403. provides rules regarding interest and mortality rates and other | 


probabilities for the purposes of determining the life insurance policy reserve under 


paragraph 1401(1)(c), Subsection 1403(8) allows the Minister, of National Revenue, . ‘ 

rtain circumstances, to adjust upwards the life insurance policy reserves that 
: purchaser of an insurance business or line of business 
under paragraph 1401(1)(c) where the tax reserves are less than the actuarial reserves 
in respect of the i insurance policies of that purchased business or line of business. 


subsection i is amended to allow for the revision. of policy lapse rates to eliminate 
sae * a reserve deficiency if the deficiency is attributable to the fact that the 
the insurer of the transferred policies are no longer reasonable in 
1is subsection i is also amended to better ensure that the ministe- 


ments. are reasonable. 

tter from Dept. of Finance, Dec. 1, 1999: 

Dear [xxx] a 

This is in reply to your letter of enor 1999 fequesting that amendments be_ 
made to the draft income tax legislation released on December 23, 1998 regarding 


fe insurance policies. 


CEG 


Regulations on Reserves 


You are of the view that sbbcetiian 1403(8) of the iene Tax Regulations houke be 
amended to allow an insurer that has acquired an insurance business, or a line of an 
insurance business, from another insurer to revise the lapse rates used by the other 
insurer for reserve purposes if those rates are no longer reasonable to eliminate all or 
part of what is referred to in subsection 1403(8) as a reserve deficiency (the “Reserve 
Deficiency”). From a policy perspective, we agree. Consequently, we are prepared to 
recommend to the Minister of Finance that subsection 1403(8) be amended to allow 
for revisions to lapse rates to eliminate all or part of a Reserve Deficiency if the 
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deficiency is attributable to the fact that the lapse rates used by the issuer of the 
transferred policies are no longer reasonable in the circumstances. 


Your second concern in regard to subsection 1403(8) of the Income Tax Regulations 
is that it provides the Minister of National Revenue with too much discretion in de- 
termining whether, and to what extent, rates can be changed to eliminate all or part of 
a Reserve Deficiency. We agree that subsection 1403(8) may be too broad in this 
regard. Consequently, we are prepared to recommend to the Minister of Finance that 
subsection 1403(8) be amended to better ensure that the Ministerial discretion be 
limited. to the approval of adjusted rates proyided the adjustments are reasonable. 


We would also recommend that the amendments to subsection 1403(8) of the Income 
Tax Regulations be effective for dispositions occurring after November 1999. If the 
recommendation is acted upon, it is anticipated that the amendments ons be in- 
cluded in a future technical bill. 5 


I appreciate you taking the time to UeBE heal concerns to my ‘Attention. 


Yours sincerely, 
Brian Ernewein, Director, Tax Fesisaden Division, Tax Policy Branch 


History: Subsec. 1403(6) substituted by P.C. 1990-2002, subsec. 4(1), September 20, 
1990, Canada Gazette, Part II, October 10, 1990, applicable in respect of taxation years 
beginning after June 17, 1987 and ending after 1987. 


Subsec. 1403(8) added by subsec. 4(2) of the said P.C. 1990-2002, applicable in re- 
spect of dispositions of an insurance business or a line of business of an insurance 
business occurring after December 15, 1987. 


Para. 1403(7)(a) corrected by Canada Gazette, Part Il, July 23, 1980, errata. 


Paras. 1403(7)(a), (b) substituted by P.C. 1980-1484, subsec. 2(2), June 5, 1980, Can- 
ada Gazette, Part II, June 25, 1980, effective for 1978 et seg. 


Definitions [Reg. 1403]: “amount”, “annuity” —ITA 248(1); “arm’s length” — 
ITA 251(1); “benefit” — Reg. 1408(1); “cash surrender value’ —ITA 148(9), Reg. 
1408(1); “disposition”, “dividend”, “insurer” —ITA 248(1); “lapse-supported  pol- 
icy” — Reg. 1408(1); “life insurance policy” —ITA 138(12), 248(1), Reg. 1408(5); 
“life insurer”, “Minister” —ITA 248(1); “modified net premium” — Reg. 1408(1), 
(3); “participating life insurance policy” —ITA 138(12), Reg. 1404(1); “person” — 


ITA 248(1); “present value” — Reg. 1403(4); “record” —ITA 248(1); “relevant au- 
thority” — Reg. 1408(1); “reported” — Reg. 1408(8); “reserve deficiency” — Reg. 
1403(8)(c); “taxation year” —ITA 249; “transferred policies’ — Reg. 1403(8)(b). 


DIVISION 4 — LIFE INSURANCE POLICY RESERVES 


1404. (1) For the purpose of subparagraph 138(3)(a)(i) of the Act, 
there may be deducted, in computing a life insurer’s income from 
carrying on its life insurance business in Canada for a taxation year 
in respect of its life insurance policies in Canada, the amount the 
insurer claims, not exceeding 


(a) the amount determined under subsection (3) in respect of the 
insurer for the year, where that amount is greater than nil; and 


(b) nil, in any other case. 


(2) For the purpose of paragraph 138(4)(b) of the Act, the amount 
prescribed in respect of an insurer for a taxation year, in respect of 
its life insurance policies in Canada, is 


(a) the absolute value of the amount determined under subsec- 
tion (3) in respect of the insurer for the year, where that amount 
is less than nil; and 


(b) nil, in any other case. 


(3) For the purposes of paragraphs (1)(a) and (2)(a), the amount de- 
termined under this subsection in respect of an insurer for a taxation 
year, in respect of its life insurance policies in Canada, is the 
amount, which may be positive or negative, determined by the 
formula 


A+B+C+D-M 
where 


A is the amount (except to the extent the amount is determined in 
respect of a claim, premium, dividend or refund in respect of 
which an amount is included in determining the value of B, C or 
D), in respect of the insurer’s life insurance policies in Canada, 
equal to the lesser of 


(a) the total of the reported reserves of the insurer at the end 
of the year in respect of those policies, and 


(b) the total of the policy liabilities of the insurer at the end 
of the year in respect of those policies; 
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Bis the amount, in respect of the insurer’s life insurance policies 
in Canada under which there may be claims incurred before the 
end of the year that have not been reported to the insurer before 
the end of the year, equal to 95% of the lesser of 


(a) the total of the reported reserves of the insurer at the end 
of the year in respect of the possibility that there are such 
claims, and 


(b) the total of the policy liabilities of the insurer at the end 
of the year in respect of the possibility that there are such 
claims; 

C is the total of all amounts each of which is the unearned portion 
at the end of the year of the premium paid by the policyholder 
for the policy, determined by apportioning the premium paid by 
the policyholder equally over the period to which that premium 
relates, where the policy is a group term life insurance: policy 
that 


(a) provides coverage for a period that does not exceed 12 
months, and 


(b) is a life insurance veihead: in Canada; 


D is the total of all amounts (other than an amount deductible 
under subparagraph 138(3)(a)(v) of the Act) each of which is the 
amount, which is the least of P, Q and R, in respect of a divi- 
dend, refund of premiums or refund of premium deposits pro- 
vided for under the terms of a group life insurance policy that is 
a life insurance policy in Canada that will be 


(a) used by the insurer to reduce or eliminate a future adverse 
claims experience under the policy, 


(b) paid or unconditionally credited to the policyholder by 
the insurer, or 


(c) applied in discharge, in whole or in part, of a liability of 
the policyholder to pay premiums to the insurer under the 
policy, 


where 


P is a reasonable amount as a reserve determined as at the end 
of the year in respect of the dividend, refund of premiums or 
refund of premium deposits provided for under the terms of 
the policy, 


Q is 25% of the amount of the premium under the terms of the 
policy for the 12-month period ending 


(a) on the day the policy is terminated, if the policy is 
terminated in the year, and 


(b) at the end of the year, in any other case, and 


R_ is the amount of the reported reserve of the insurer at the end 
of the year in respect of the dividend, refund of premiums or 
refund of premium deposits provided for under the terms of 
the policy; and 


M is the total of all amounts determined in respect of a life insur- 
ance policy in Canada each of which is 


(a) an amount payable in respect of a policy loan under the 
policy, or 


(b) interest that has accrued to the insurer to the end of the 
year in respect of a policy loan under the policy. 


History [Reg. 1404]: S. 1404 amended and the heading to Division 4 amended to 
substitute “Life Insurance Policy Reserves” for “Policy Reserves for Post-1995' Poli- 
cies” by 2009, c. 2, s. 100, applicable to taxation years that begin after September 2006. 


The description of C in subsec. 1404(3) amended to replace “net premium” with “pre- 
mium paid by the policyholder”, by P.C. 2002-346, para. 3(c), March 14, 2002, Can- 
ada Gazette, Part II, March 27, 2002, applicable to taxation years that begin after 1999 
except that, where the taxpayer elects under ITA 18(9)(a)(ii) and 18(9.02) pursuant to 
S.C. 2001, c. 17 on or before the taxpayer’s filing-due date for the taxation year that 
includes June 14, 2001, the amendment applies to taxation years that end after 1997. 


Subsec. 1404(4) repealed by the said P.C. 2002-346, para. 4(b), applicable to taxation 
years that end after 2000. 


S. 1404 substituted by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, Part II, 
July 7, 1999, applicable to 1996 et seq. i 
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History [former Reg. 1404]: “Reported reserve” and “actuarial liability” added to 
subsec. 1404(2) by P.C. 1996-1452, s. 2, September 17, 1996, Canada Gazette, Part II, 
October 2, 1996, applicable to taxation years that end after February 22, 1994. 


“Lapse-supported policy” added by P.C. 1994-940, s. 7, June 2, 1994, Sea Gazette, 
Part II, June 15, 1994, applicable 


(a) to taxation years beginning after 1990; and 


(b) where an insurer so elected by notifying the Minister of National Revenue in 
writing before July, 1991, to the insurer’s taxation years beginning after 1987, 
1988 or 1989 (as specified in the election) and before 1991. 


“Acquisition costs” and “relevant authority” amended by P.C. 1993-2025, s..1, Decem- 
ber 9, 1993, Canada Gazette, Part II, December 29, 1993, applicable to 1991 et seq. 


“Qualified annuity” amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable after 1985. 


“Modified net premium” and para. (a) of “relevant authority” substituted by P.C. 1990- 

2002, subsecs. 5(1), (2), September 20, 1990, Canada Gazette, Part Il, October 10, 
1990, applicable in respect of taxation years. beginning after June 17, 1987 and ending 
after 1987. 


Subsec. 1404(5) substituted by. P.C. 1988-390, .s. 9, March 3; 1988, Canada Gazette, 
Part II, March 16, 1988, effective January 1, 1978. 


All that portion of the definition “qualified annuity” preceding para. (a) substituted by 
P.C. 1984-3789, s. 9, November 29, 1984, Canada Gazette, Part II, December 12, 
1984. 


All that portion of the definition “modified net premium” in subsec. 1404(2) preceding 
para. (a) substituted by P.C. 1983-3530, s. 6, November 17, 1983, Canada Gazette, 
Part II, November 24, 1983, applicable to taxation years commencing after’ 1982. 


9 66. 


“Acquisition costs”, “net premium for the policy”, para. (c) of “qualified annuity” in 
1404(2), and isc 1404(5) substituted, and subsec. 1404(6) added, by P.C. 1980- 
1484, s. 3, June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective for 1978 et 
seq. 

Definitions [Reg. 1404]: “amount” — ITA 248(1), Reg. 1406, 1407; “amount paya- 
ble” —ITA 138(12), Reg. 1408(1); “business” — ITA 248(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “dividend” —ITA 248(1); “group term life insurance pol- 
icy’ —Reg. 1408(2); “insurance policy”, “insurer” —ITA 248(1); “interest” — ITA 
138(12), Reg. 1408(1); “life insurance business” — ITA 248(1); “life insurance pol- 
icy”, “life insurance policy in Canada” —ITA 138(12), Reg. 1408(1), (5); “life in- 
surer” — ITA 248(1); “month” — Interpretation Act 35(1); “net premium for the pol- 
icy” — Reg. 1408(1); “non-cancellable or guaranteed renewable accident and sickness 
policy” — Reg. 1408(1), (6);.“‘policy liability” — Reg. 1408(1); “policy loan” — ITA 
138(12), Reg. 1408(1); “post-1995 non-cancellable or guaranteed renewable accident 
and sickness policy” — Reg. 1408(1); “premium paid by the policyholder” — Reg. 
1408(4); “prescribed” —ITA 248(1); “reported” —Reg. 1408(8); “reported re- 
serve” — Reg. 1408(1); “taxation year’ — ITA 249. 


1405. [Unpaid claims reserve] — For the purpose of subpara- 
graph 138(3)(a)(ii) of the Act, there may be deducted, in computing 
a life insurer’s income for a taxation year, the amount it claims as a 
reserve in respect of an unpaid claim received by the insurer before 
the end of the year under a life insurance policy in Canada, not ex- 
ceeding the lesser of 


(a) the reported reserve of the insurer at the end, of the year in 
respect of the claim, and 


(b) the policy liability of the insurer at the end of the year in 
respect of the claim. 
Related Provisions [Reg. 1405]: ITA 20(26) — Deduction for unpaid claims re- 
serve adjustment; Reg. 1406 — All amounts to be net of reinsurance ceded and ignor- 
ing seg funds; Reg. 1407 — Amounts in Reg. 1405 may be less than zero; Reg. 8100, 
8101 — Unpaid claims reserve adjustment. 


History: S. 1405 amended by 2009, c. 2, s. 100, applicable to taxation years that begin 
after September 2006. 


S. 1405 substituted by P.C. 1999-1154, s. 6, June 23, thd Canada Gazette, Part Il, 
July 7, 1999, applicable to 1996 et seq. 

Definitions [Reg. 1405]: “amount” — ITA 248(1), Reg. 1406, 1407; “insurer” — 
ITA 248(1); “life insurance policy” — ITA 138(12), 248(1), Reg. 1408(5); “life insur- 
ance policy in Canada” — ITA 138(12), Reg. 1408(1); “life insurer” —ITA 248(1); 
“policy liability”, “post-1995 life insurance policy”, “reported reserve” — Reg. 
1408(1); “taxation year’ — ITA 249. 


1406. [Interpretation] — Any amount determined under section 
1404 or 1405 shall be determined 


(a) net of relevant reinsurance recoverable amounts; 


(b) without reference to any liability in respect of a segregated 
fund (other than a liability in respect of a guarantee in respect of 
a segregated fund policy); and 


Reg. 
S. 1408(1) ben 


i eatdio of Koma in piaiees v. eas Life Assurance oo . 
08 FCA 14 1 Cro 


‘insurer’s sepenled a fund policies, if ad the ee 
reserves that folate to their negati 


Related Provision ITA 138(26) — Policy reserve seansitiane see pplication rules. 


(c) without reference to ‘any amount in respect of a deposit ac- 
counting insurance policy. 


History: S. 1406 amended by 2010, c. 25, s. 79, applicable to taxation years that begin 
after 2010. 


S. 1406 substituted by P.C. 1999-1154, s. 6, ose 23, 1999, Canada Gazette, Part II, 
July 7, 1999, applicable to 1996 ‘et seq. 


Definitions [Reg. 1406]: “amount” — ITA 248(1); “deposit accounting insurance 
policy” —ITA 138(12), Reg. 1408(1); “reinsurance recoverable amount” — Reg. 
1408(1); “segregated fund” —ITA 138.1(1), Reg. 1408(1); “segregated fund pol- 
icy’ —ITA 138.1(1)(a), Reg. 1408(1). 


1407. [Negative amounts] — For greater certainty, any amount 
referred to in or determined under section 1404 or 1405 may be 
equal to, or less than, nil. 


History: S. 1407 added by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, Part 
Il, July 7, 1999, applicable to 1996 et seq. 


Definitions [Reg. 1407]: “amount” — ITA 248(1). 


DIVISION 5 — INTERPRETATION 


1408. Insurance businesses — (1) The definitions in this sub- 
section apply in this Part. 


“acquisition costs” — [Repealed] 


“amount payable’, in respect of a policy loan at a particular time, 
means the amount of the policy loan and the interest that is out- 
standing on the policy loan at that time. 


“benefit”, in respect of a policy, includes 


(a) a policy dividend (other than a policy dividend in respect of a 
policy described in paragraph 1403(1)(c)) in respect of the pol- 
icy to the extent that the dividend was specifically treated as a 
benefit by the insurer in determining a premium for the policy, 
and 


(b) an expense of maintaining the policy after all premiums in 
respect of the policy have been paid to the extent that the ex- 
pense was specifically provided for by the insurer in determin- 
ing a premium for the policy, 


but does not include 
(c) a policy loan, 


(d) interest on funds left on deposit with the insurer under the 
terms of the policy, and 
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(e) any other amount under the policy that was not specifically 
provided for by the insurer in determining a premium for the 


policy. 


“capital tax” means a tax imposed under Part I.3 or VI of the Act 
or a similar tax imposed under an Act of the legislature of a 
province. 


“cash surrender value” has the meaning assigned by subsection 
148(9) of the Act. 


“claim liability” of an insurer at the end of a taxation year means 


(a) in respect of a claim reported to the insurer before that time 
under an insurance policy, the amount, if any, by which 


(i) the present value at that time, computed using a rate of 
interest that is reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the insurer’s future payments and claim ad- 
justment expenses in respect of the claim 


exceeds 


(11) the present value at that time, computed using a rate of 
interest that is reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the amounts that the insurer will recover after 
that time in respect of the claim because of salvage, subroga- 
tion or any other reason; and 


(b) in respect of the possibility that there are claims under an 
insurance policy incurred before that time that have not been re- 
ported to the insurer before that time, the amount, if any, by 
which 


(i) the present value at that time, computed using a rate of 
interest that is reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the insurer’s payments and claim adjustment 
expenses in respect of those claims 


exceeds 


(ii). the present value at that time, computed using a rate of 
interest that is reasonable in the circumstances, of a reasona- 
ble estimate, determined in accordance with accepted actua- 
rial practice, of the amounts that the insurer will recover in 
respect of those claims because of salvage, subrogation or 
any other reason. 


“deposit accounting insurance policy” has the meaning assigned 
by subsection 138(12) of the Act. 


“extended motor vehicle warranty” means an agreement under 
which a person agrees to provide goods or render services in respect 
of the repair or maintenance of a motor vehicle manufactured by the 
person or a corporation related to the person where 


(a) the agreement is in addition to a basic or limited warranty in 
respect of the vehicle; 


(b) the basic or limited warranty has a term of 3 or more years, 
although it may expire before the end of such term on the vehi- 
cle’s odometer registering a specified number of kilometres or 
miles; 


(c) more than 50% of the expenses to be incurred under the 
agreement are reasonably expected to be incurred after the ex- 
piry of the basic or limited warranty; and 


(d) the person’s risk under the agreement is insured by an in- 
surer that is subject to the supervision of a relevant authority. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be under supervision 
of regulatory authority. 


“general amending provision”, of an insurance policy, means a 
provision of the policy that allows it to be amended with the con- 
sent of the policyholder. 


“¢nterest’”’, in relation to a policy loan, has the meaning assigned by 
subsection 138(12) of the Act. 
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“lapse-supported policy” means a life insurance policy that would 
require materially higher premiums if premiums were determined 
using policy lapse rates that are zero after the fifth policy year. 


“life insurance policy” has the same meaning as defined in subsec- 
tion 138(12) of the Act. 


“life insurance policy in Canada’ has the same meaning as de- 
fined in subsection 138(12) of the ‘Act. 


Related Provisions: ITA 95(2)(j.2)(ii)(B) — Deemed life insurance policies in Can- 
ada for FAPI purposes. 


“modified net premium’’, in respect of a premium under a policy 
(other than a prepaid premium under a policy that cannot be re- 
funded except on termination of the policy), means 


(a) where all benefits (other than policy dividends) and premi- 
ums (other than the frequency of payment of premiums) in re- 
spect of the policy are determined at the date of issue of the pol- 
icy, the amount determined by the formula 


Ax [(B. + C)/(D +.E)] 
where 
A is the amount of the premium, 


B is the present value, at the date of the issue of the policy, of 
the benefits to be provided under the terms of the policy after 
the day that is one year after the date of the issue of the 
policy, 

C is the present value, at the date of the issue of the policy, of 
the benefits to be provided under the terms of the policy after 
the day that is two years after the date of the issue of the 
policy, 

D is the present value, at the date of the issue of the policy, of 
the premiums payable under the terms of the policy on or 
after the day that is one year after the date of the issue of the 
policy, and 


E is the present value, at the date of the issue of the policy, of 
the premiums payable under the terms of the policy on. or 
after the day that is two years after the date of the issue of the 
policy, 

except that the amount determined by the formula in respect of 

the premium for the second year of a policy is deemed to be the 

amount that is 50% of the total of 


(i) the amount that would otherwise be determined under the 
formula, and 


(ii) the amount of a one-year term insurance premium. (deter- 
mined without regard to the frequency of payment of the pre- 
mium) that would be payable under the policy; and 


(b) in any other case, the amount that would be determined 
under paragraph (a) if that paragraph applied and the amount 
were adjusted in a manner that is reasonable in’ the 
circumstances. 


Related Provisions: Reg. 1408(3) — Interpretation. 
“net premium for the policy’ — [Repealed] 


“non-cancellable or guaranteed renewable accident and. sick- 
ness policy” includes a non-cancellable or guaranteed renewable 
accident and sickness benefit under a group policy. 


Related Provisions: Reg. 1408(6) — Riders. 


“participating life insurance policy” has the meaning assigned by 
subsection 138(12) of the Act. 


“policy liability” of an insurer at the end of the taxation year in 
respect of an insurance policy or a claim, possible claim or risk 
under an insurance policy means the positive or negative amount of 
the insurer’s reserve in respect of its potential liability in respect of 
the policy, claim, possible claim or risk at the end of the year deter- 
mined in accordance with accepted actuarial practice, but without 
reference to projected income and capital taxes (other than the tax 
payable under Part XII.3 of the Act). 
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“policy loan’ has the meaning assigned. by subsection 138(12) of 
the Act. 


“post-1995 life insurance policy” means a life insurance policy 
that is not a pre-1996 life insurance policy. 


“post-1995 non-cancellable or guaranteed renewable accident 
and sickness policy” means a non-cancellable or guaranteed re- 
newable accident and sickness policy that is not a pre-1996 non- 
cancellable or guaranteed renewable accident and sickness policy. 


“pre-1996 life insurance ete at any time, means.a life insur- 
ance. policy where 


_ (a) the policy was issued before 1996; and 


(b) before‘ that time and after 1995 there has been no change, 
except in accordance with the provisions (other ‘than ‘a general 
amending provision) of the policy as they existed on December 
31, 1995, to 


(1) the amount of any benefit under the policy, 


(ii) the amount of any premium or other amount payable 
under the policy, or 


(iii) the number of premium or other payments under the 
policy. 
Related Provisions: Reg. 1408(7) — Interpretation. 


“pre-1996 non-cancellable or guaranteed renewable accident 
and sickness policy”, at any time, means a non-cancellable or guar- 
anteed renewable accident and sickness policy where 


(a) the policy was issued before 1996; and 


(b) before that time, and after 1995 there has been no change, 
except.in. accordance with the provisions (other, than.a general 
amending provision) of the policy as they. existed. on: December 
31,'1995, to 


(1) the amount of any benefit under the policy, 


‘(i1) the amount of any premium or other amount payable 
under the policy, or 


(iii) the number of igre or other payments Beas the 
policy. 


Related Provisions: Reg. TANS) lateaiaton, 


“qualified annuity” means an annuity contract issued before 1982, 
other than a deposit administration fund policy or a policy referred 
to.in paragraph 1403(7)(c), 


(a) in respect of which regular periodic annuity payments have 
commenced; 


(b) in respect of which a contract or certificate has been: javenell 
that provides for regular periodic annuity: payments: to:com- 
mence within one year after the date of issue of the contract or 
certificate; 


(c) that is not issued as, or under, a registered. retirement savings 
plan, registered, pension plan, or deferred profit sharing plan and 
that 


(a) does not provide for a guaranteed cash surrender value at 
any time, and 


(ii) provides for regular periodic annuity payments to com- 
mence not later than the attainment of age 71 by the annui- 
tant; or 


(d) that is issued as or under a registered retirement savings plan, 
registered pension plan or deferred profit sharing plan, if the in- 
terest rate is guaranteed for at least 10 years and the plan does 


not provide for any participation in profits, directly or indirectly. 


“reinsurance commission” , In respect of a policy, means 


(a) where the risk under the policy is. fully reinsured, the 
amount, if any, by which 


(i) the premium paid by the nolay wollen for the policy 


Reg. 
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exceeds 


(ii) the consideration payable by the insurer in respect of the 
reinsurance of the risk; and 


, (b) where the risk under:the policy) is not fully’ reinsured; the 
amount, if any, by which 
(i) the portion of the premium paid’ by the policyholder for 
the policy that may reasonably be considered to be in respect 
of the portion.of the risk that is reinsured, with a particular 
reinsurer 


exceeds 


(ii) the consideration payable by, the insurer to the particular 
,feinsurer in respect of the risk.assumed by the. reinsurer. 


“reinsurance recoverable amount” of an insurer means an 
amount reported as a reinsurance asset of the insurer as at the end of 
a taxation year in respect of an amount recoverable from a 
reinsurer. 


Related. Provisions: Reg. 1408(8)— Reference to amount: reported:as asset. 


“relevant authority’ of an insurer means 


(a) the Superintendent of Financial Institutions, if the insurer is 
required by law to. report.to the Superintendent of Financial In- 
stitutions; and 


(b) in any other case, the Superintendent of Insurance or other 
similar officer or authority of the province under whose laws the 
insurer is incorporated. 


Related Provisions: ITA 95(2)(j.2)(ii) — Operator deemed to be required by law to 
report to regulatory authority. 


“reported reserve” of an insurer at the end of a taxation year in 
respect of an insurance policy or a claim, possible claim, risk, divi- 
dend; refund of premiums or refund of premium deposits under an 
insurance policy means the amount equal to 


(a) where the insurer is required to file. an annual report with its 
relevant authority for a period ending coincidentally,.with. the 
year, the positive or negative amount of the reserve that would 
be. reported.in that report in respect ofthe ;insurer’s potential lia- 
bility under the policy, if. the reserve were. determined. without 
reference to projected income.and. capital taxes (other.than the 
tax payable under Part XII.3 of the Act); 


(b) where the insurer is, throughout the year, subject to the su- 
pervision of its relevant authority and paragraph (a) does not ap- 
ply, the positive or negative amount of the reserve that would be 
reported in its financial statements for the year in respect of the 
insurer’s potential liability under the policy if 
(1) those statements were prepared in accordance with gener- 
-ally accepted accounting. principles, and 


(11) the reserve were determined without reference ‘to pro- 
jected income and capital taxes (other ‘than the tax payable 
under Part XII.3 of the Act); 


(c) where the insurer is the Canada Mortgage and Housing Cor- 
poration or a foreign affiliate of a taxpayer. resident in, Canada, 
the positive or negative amount of the reserve that would be re- 
ported in its financial statements for the year in respect of the 
insurer’s potential liability under the policy if 
(i) those statements were prepared in accordance with gener- 
ally accepted accounting principles, and 
(ii) the reserve were determined without reference to pro- 
jected income and capital taxes (other than the tax aapalne 
under Part XII.3 of the Act);:and 
(d) ‘in any other case, nil. 


Related Provisions: ITA 95(2)(j:2)(ii)(A) — 
authority for FAPI purposes. 


Operator deemed subject to regulatory 


“segregated fund” has the meaning assigned by. subsection 
138.1(1). 


“segregated fund policy” has the meaning assigned by subsection 
138.1(1)... 
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(2) [“Group term life insurance policy”]— The definition 
“group term life insurance policy” in subsection 248(1) of the Act 
does not apply to this Part. 


(3) [Interpretation — modified net premium] — For the pur- 
pose of the formula referred to in the definition “modified net pre- 
mium” in subsection (1), it may be assumed that premiums are pay- 
able annually in advance. 


(4) [“Premium paid by the policyholder”) — For the purposes 
of this Part, 
(a) a reference to a “premium paid by the policyholder” shall, 
depending on the method regularly followed by the insurer in 
computing its income, be read as a reference to a “premium paid 
or payable by the policyholder”; and 
(b) in determining the premium paid by a policyholder for a pol- 
icy, there may be deducted by the insurer the portion, if any, of 
the premium that 
(i) can reasonably be considered, at the time the policy is is- 
sued, to be a deposit that, pursuant to the terms of the policy 
or the by-laws of the insurer, will be returned to the policy- 
holder, or credited to the account of the policyholder, by the 
insurer on the termination of the policy, and 


(ii) was not otherwise deducted under section 140 of the Act. 


(5) [Riders] — For the purposes of this Part, any rider that is at- 
tached to a life insurance policy and that provides for additional life 
insurance or for an annuity is a separate life insurance policy. 


(6) [Riders] — For the purposes of this Part, any rider that is at- 
tached to a policy and that provides for additional non-cancellable 
or guaranteed renewable accident and sickness insurance, as the 
case may be, is a separate non-cancellable or guaranteed renewable 
accident and sickness policy. 


(7) [No change in amount] — For the purposes of the defini- 
tions “pre-1996 life insurance policy” and “pre-1996 non-cancel- 
lable or guaranteed renewable accident and sickness policy” in sub- 
section (1), a change in the amount of any benefit or in the amount 
or number of any premiums or other amounts payable under a pol- 
icy is deemed not to have occurred where the change results from 


(a) a change in underwriting class; 
(b) a change in frequency of premium payments within a year 


that does not alter the present value, at the beginning of the year, 
of the total premiums to be paid under the policy in the year; 


(c) the deletion of a rider; 
(d) the correction of erroneous information; 


(e) the reinstatement of the policy after its lapse, if the reinstate- 
ment occurs not later than 60 days after the end of the calendar 
year in which the lapse occurred: 


(f) the redating of the policy for policy loan indebtedness; or 


(g) a change in the amount of a benefit under the policy that is 
granted by the insurer on a class basis, where 
(i) no consideration was payable by the policyholder or any 
other person for the change, and 
(ii) the change was not made because of the terms or condi- 
tions of the policy or any other policy or contract to which 
the insurer is a party. 


(8) A reference in this Part to an amount or item reported as an asset 
or a liability of an insurer as at the end of a taxation year means 


(a) if reporting by the insurer to the insurer's relevant authority 
is required at the end of the year, an amount or item that is re- 
ported, as at the end of the year, as an asset or a liability in the 
insurer’s non-consolidated balance sheet accepted by the in- 
surer’s relevant authority; and 


(b) in any other case, an amount or item that is reported as an 
asset or a liability in a non-consolidated balance sheet that is 
prepared in a manner consistent with the requirements that 
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would have applied had reporting to the insurer’s relevant au- 
thority been required at the end of the year. 
History: The definitions “deposit accounting insurance policy” and “reinsurance re- 
coverable amount” added to subsec. 1408(1) by 2010, c. 25, subsec, 80(1), applicable 
to taxation years that begin after 2010. 


Subsec. 1408(8) added by the said c. 25, subsec. 80(2), applicable to taxation years that 
begin after 2010. 


The definition “life insurance policy in Canada” amended by 2009, c. 2, subsee. 
101(1), applicable to taxation years that begin after November 7, 2007. 

The definition “life insurance policy” added by 2009, c. 2, subsec. 101(2), applicable to 
taxation years that begin after November 7, 2007. 


The definitions “acquisition costs” and “net premium for the policy” repealed, by P.C. 
2002-346, s. 2, March 14, 2002, Canada Gazette, Part Il, March 27, 2002, applicable to 
taxation years that begin after 1999 except that, where the taxpayer elects under ITA 
18(9)(a)(ii) and 18(9.02) pursuant to S.C. 2001, c. 17 on or before the taxpayer’s filing- 
due date for the taxation year that includes June 14, 2001, the amendment applies to 
taxation years that end after 1997, 


The definition “reinsurance commission” amended to replace “net premium” with “pre- 
mium paid by the policyholder”, by the said P.C. 2002-346, para. 3(d), applicable as 
above. 


S. 1408 added by P.C. 1999-1154, s. 6, June 23, 1999, Canada Gazette, Part I, July 7, 
1999, applicable to 1996 ef seq. 

Definitions [Reg. 1408]: “acquisition costs” — Reg. 1408(1); “amount” — ITA 
248(1); “amount payable” —ITA 138(12), Reg. 1408(1); “annuity” —ITA 248(1); 
“arm’s length” —ITA 251(1); “benefit” — Reg. 1408(1); “business” — ITA 248(1); 
“calendar year” — Interpretation Act 37(1)(a); “capital tax” — Reg. 1408(1); “cash 
surrender value” — ITA 148(9), Reg. 1408(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “deterred profit sharing plan” —ITA 147(1), 248(1); “dividend”? — 
ITA 248(1); “foreign affiliate’ — ITA 95(1), 248(1); “general amending provision” — 
Reg. 1408(1); “insurance policy”, “insurer” —ITA 248(1); “interest” —ITA 138(12), 
Reg. 1408(1); “legislature” — Interpretation Act 35(1)“legislative assembly”; “life in- 
surance policy” — ITA 138(12), 248(1), Reg. 1408(5); “motor vehicle” — ITA 248(1); 
“net premium for the policy” — Reg. 1408(1); “non-cancellable or guaranteed renewa- 
ble accident and sickness policy” — Reg. 1408(1), (6); “officer”, “person” — ITA 
248(1); “policy loan” —ITA 138(12), Reg. 1408(1); “pre-1996 life insurance policy”, 
“pre-1996 non-cancellable or guaranteed renewable accident and sickness policy” — 
Reg. 1408(1), (7); “property” — ITA 248(1); “province” — Interpretation Act 35(1); 
“premium paid by the policyholder” — Reg. 1408(4); “registered pension plan” — ITA 
248(1); “registered retirement savings plan” —ITA 146(1), 248(1); “related” — ITA 
251(2){6); “relevant authority” — Reg. 1408(1); “reported” — Reg. 1408(8); “resi- 
dent in Canada” — ITA 250; “security” — Interpretation Act 35(1); “taxation year’ — 
ITA 249; “taxpayer” — ITA 248(1). 


PART XV — PROFIT SHARING PLANS 
History: Part XV was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


DIVISION |— EMPLOYEES PROFIT SHARING PLANS 


1500. (1) An election under subsection 144(4.1) of the Act by the 
trustee of a trust governed by an employees profit sharing plan shall 
be made by filing with the Minister the prescribed form in 
duplicate. 


(2) An election under subsection 144(4.2) of the Act by the trustee 
of a trust governed by an employees profit sharing plan shall be 
made by filing with the Minister the prescribed form in duplicate on 
or before the last day of a taxation year of the trust in respect of any 
capital property deemed to have been disposed of in that taxation 
year by virtue of the election. 


(3) An election under subsection 144(10) of the Act shall be made 
by sending the following documents by registered mail to the Com- 
missioner of Revenue at Ottawa: 
(a) a letter from the employer stating that he elects to have the 
arrangement qualify as an employees profit sharing plan; 
(b) if the employer is a corporation, 
(i) where the directors of the corporation are legally entitled 
to administer the affairs of the corporation, a certified copy 
of their resolution authorizing the election to be made, and 
(ii) where the directors of the corporation are not legally enti- 
tled to administer the affairs of the corporation, a certified 
copy of the authorization of the making of the election by the 
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person or persons legally entitled to administer the affairs of 
the corporation; and 


(c) a copy of the agreement and any supplementary agreement 

setting out the plan. 
History: The opening words of subsec. 1500(3) amended by P.C. 2007-849, s. 4, May 
31, 2007, Canada Gazette, Part II, June 13, 2007, in force June 13, 2007. 
Definitions [Reg. 1500]: “capital property” — ITA 54, 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “disposed” —ITA 248(1)‘disposition”;. “em- 
ployees profit sharing plan” —ITA 144(1), 248(1); “employer”, “Minister”, “person”, 
“prescribed” —ITA 248(1); “taxation year’—ITA 249; “trust” —ITA ‘104(1), 
248(1), (3). 


Interpretation Bulletins: IT-280R: Employees profit sharing plans — payments 
computed by reference to profits. 


Forms: T3009: Election from deemed disposition and reacquisition of any capital pro- 
perty of an employees profit sharing plan under subsection 144(4.2). 


DIVISION Il — DEFERRED PROFIT SHARING PLANS 


1501. Registration of plans — For the purpose of the definition 
“deferred profit sharing plan” in subsection 147(1) of the Act, an 
application for registration of a plan shall be made by sending the 
following documents by registered mail to the Commissioner of 
Revenue at Ottawa: 


(a) a letter from the trustee and the employer whereby the trustee 
‘and the employer apply for the registration of the plan as a de- 
ferred profit sharing plan;) ~ 


(b) if the employer is a corporation, a certified copy of a resolu- 
tion of the directors authorizing the application to be made; and 


(c)'a copy of the agreement and any supplementary agreement 
setting out the plan. 


History: The opening words of s. 1501 amended by P.C. 2007-849, s. 5, May 31, 
2007, Canada Gazette, Part II, June 13, 2007, in force June 13, 2007. 


S..1501, substituted by P.C. 1991-2540, s. 4, December 16, 1991, Canada Gazette, Part 
i, January 15, 1992, applicable after 1990. 


Definitions [Reg. 1501]: “corporation” ITA 248(1), Interpretation Act 35(1); 
“deferred profit sharing plan” — ITA 147(1), 248(1); “employer”, “Minister” — ITA 
248(1). 


Information Circulars: 77-1R4: Deferred profit sharing plans. 
Forms: T2214: Application for registration as a deferred profit sharing plan. 


1502. [Revoked] 


History: S. 1502 (Qualified Investments) revoked by P.C. 1981-2518, s. 1, September 
16, 1981; Canada Gazette, Part II, October 14, 1981, effective January 1, 1981. 


DIVISION Ill — ELECTIONS IN RESPECT OF 
CERTAIN SINGLE PAYMENTS 


1503. Any election by a beneficiary under subsection 147(10.1) of 
the Act shall be made by ‘filing the prescribed form in duplicate as 
follows: 


(a) one form shall be filed by the beneficiary with the trustee of 
the deferred profit sharing plan not later than 60 days after the 
end of the taxation year in which the beneficiary received the 
payment referred ‘to in subsection 147(10.1) of the ‘Act; and 


(b) the other form shall be filed by the beneficiary with the Min- 
ister on or before the day on which the beneficiary is required to 
file a return of income pursuant to section 150 of the Act for the 
taxation year in which the beneficiary received the payment re- 
ferred to in subsection 147(10.1) of the Act: 
Definitions [Reg. 1503]: “deferred profit sharing plan” —ITA 147(1), 248(1); 
“Minister”, “prescribed” — ITA 248(1); “taxation year” — ITA 249. 
Interpretation Bulletins: IT-281R2: Elections on single payments from a deferred 
profit sharing plan (archived). 


Forms: 12078: Election under subsec. 147(10.1) re a single payment received from a 
deferred profit sharing plan. 
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PART XVI — PRESCRIBED COUNTRIES 


History: Part XVI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


Part XVI was substituted by P.C. 1973-107, January 16, 1973, Canada Gazette, Part II, 
February 14, 1973. 


1600. For the purposes of subsection 10(4) of the Income Tax Ap- 
plication Rules, the following countries are hereby prescribed: 


(a) Commonwealth of Australia; 
(b) Kingdom of Denmark; 

(c) Republic of Finland; 

(d) French Republic; 

(e) Federal Republic of Germany; 
(f) Ireland; 

(g) Jamaica; 

(h) Japan; 

(i) Kingdom of the Netherlands; 
(j) New Zealand; 

(k) Kingdom of Norway; 

(1) Republic of South Africa; 

(m) Kingdom of Sweden; 

(n) Trinidad and Tobago; 

(o) United Kingdom of Great Britain and Northern Ireland; and 


(p) United States of America. 


History: The opening words of s. 1600 amended by P.C. 1994-1817, s. 48; November 
1, 1994, Canada. Gazette, Part Il, November. 30, 1994. 


Definitions [Reg.1600]: “prescribed” — ITA 248(1); “United Kingdom”, “United 
States” — Interpretation Act 35(1). 


Part XVII — CAPITAL Cost 
ALLOWANCES, FARMING AND FISHING 


History: Part XVII was consolidated by the) Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


Interpretation Bulletins [Part XVII]: IT-268R4: Inter vivos transfer of farm pro- 
perty to child; IT-349R3: Intergenerational transfers of farm property on death. 


DiviSION | — DEDUCTIONS ALLOWED 


1700. (1) Rates — For the purposes of paragraph 20(1)(a) of the 
Act, there is hereby allowed to a taxpayer, in computing his income 
from farming or fishing, as the case may be, a deduction for each 
taxation year in respect of each property that was used for the pur- 
pose of gaining or producing income from farming or fishing equal 
to such amount as he may claim, not exceeding in the case of 
(a) a building or other structure, not described elsewhere in this 
subsection, including component parts: such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equipment, heat- 
ing equipment, lighting fixtures, elevators and escalators, 2'/2% 
(b) a building or other structure of 
(i) frame, 
(ii) log, 
(iii) stucco on frame, 
(iv) galvanized iron, or 
(v) corrugated iron 
construction, including component parts such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equipment, heat- 
ing equipment, lighting fixtures, elevators and escalators, 5% 
(c) a fence, 5% 
(d) a scow or a vessel, including furniture, fittings or equipment 
attached thereto, but not including radio communication equip- 
ment, 7'/2% 
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(€) nonautomotive equipment and machinery, 10% 

(f) automotive equipment, a sleigh or a wagon, 15% 

(g) radiocommunication equipment, 15% 

(h) tile drainage acquired before the 1965 taxation year, 10% 
(i) a water storage tank, 5% 


(j) a gas well that is part of the equipment of a farm and from 
which the gas produced is not sold, 10% 


(k) a tool costing less than $100, 100% 
of the depreciable cost to the taxpayer of the property. 


(2) Taxation years less than 12 months — Where the taxation 
year is less than 12 months, the amount allowed as a deduction 
under subsection (1) shall not exceed that proportion of the maxi- 
mum amount otherwise allowable that the number of days in the 
taxation year is of 365. 


(3) Property disposed of during year — Where a taxpayer has 
disposed of a property before the end of a taxation year, the amount 
allowed as a deduction under subsection (1) in respect of that pro- 
perty for the year shall not exceed that proportion of the maximum 
amount otherwise allowable that the number of months in the taxa- 
tion year during which the property was owned by the taxpayer is of 
123 


(4) Leasehold interests — Where a taxpayer has property that 
was used for the purpose of gaining or producing income from 
farming or fishing and that would be included in Class 13 in Sched- 
ule II if he had claimed an allowance under Part XI, he may deduct, 
in computing his income from farming or fishing for a taxation 
year, an amount not exceeding the amount he could have deducted 
in respect of that property for the year under paragraph 1100(1)(b). 


History: Subsecs. 1700(3), (4) and (5) and headings substituted by subsecs. (3) and (4) 
of P.C. 1978-1315, s. 11, April 12, 1978, Canada Gazette, Part Il, May 10, 1978. 


Definitions [Reg. 1700]: “amount” —ITA 248(1); “depreciable cost” — Reg. 
1703(2)-(8); “disposed” — ITA 248(1)“disposition”; “end of a taxation year’ — Reg, 
1703(1)(b); “farming”, “fishing” — ITA 248(1); “month” — Interpretation Act 35(1); 
“property” — ITA 248(1); “radio” — Interpretation Act 35(1); “taxation year’ — Reg, 
1703(1)(a); “taxpayer” — ITA 248(1). 


DIVISION Il — MAXIMUM DEDUCTIONS 


1701. (1) The amount allowed as a deduction under section 1700 in 
respect of a property shall not exceed the amount by which the capi- 
tal cost of the property to the taxpayer exceeds the aggregate of the 
deductions from income allowed under this Part in respect of the 
property for previous taxation years. 


(2) In respect of the 1972 and subsequent taxation years, where sub- 
section 20(5) of the Income Tax Application Rules applies to a par- 
ticular property, notwithstanding subsection (1), the amount al- 
lowed as a deduction under section 1700 in respect of the property 
shall not exceed the amount by which 


(a) the amount determined to be the undepreciated capital cost of 
the property, under paragraph 20(5)(b) of the Income Tax Appli- 
cation Rules 


exceeds 


(b) the aggregate of the deductions from income allowed under 
this Part in respect of the property for previous taxation years 
ending after 1971. 


History: The opening words of subsec. 1701(2) amended by P.C. 1994-1817, s. 48, 
November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 1701]: “amount”, “property” —ITA 248(1); “taxation year” — 
ITA 249; “taxation years” —Reg. 1703(1)(a); “taxpayer? —ITA 248(1); “un- 
depreciated capital cost” —ITA 13(21), 248(1). 
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DIVISION III — PROPERTY NOT INCLUDED 


1702. (1) Nothing in this Part shall be construed as allowing a de- 
duction in respect of a property 


(a) the cost of which is deductible in computing the taxpayer’s 
income; 
(b) that is described in the taxpayer’s inventory; 


(c) that was acquired by an expenditure in respect of which the 
taxpayer is allowed a deduction from income under section 37 of 
the Act; 


(d) that has been constituted a prescribed class by subsection 
24(2) of chapter 91, S.C. 1966-67; 


(e) that is included in a separate prescribed class established 
under subsection 13(14) of the Act; 


(f) that was not used in the business during the year; 
(g) that is 

(i) an animal, or 

(ii) a tree, shrub, herb or similar growing thing; 
(h) that was not acquired by the taxpayer for the purpose of 
gaining or producing income from farming or fishing; 
(i) that has been included at any time by the taxpayer in a class 
prescribed under Part XI; 


(j) that is a passenger automobile acquired after June 13, 1963, 
and before January 1, 1966, the cost to the taxpayer of which, 
minus the initial transportation charges and retail sales tax in re- 
spect thereof, exceeded $5,000, unless the automobile was ac- 
quired by a person before June 14, 1963 and has, by one or more 
transactions between persons not dealing at arm’s pengtty be- 
come vested in the taxpayer; or 


(k) that was acquired by the taxpayer after 1971. 


(2) Where a taxpayer is a member of a partnership, the properties 
referred to in this Part shall be deemed not to include any property 
that is an interest of the taxpayer in depreciable property that is 
partnership property of the partnership. 


(3) The properties referred to in section 1700 shall be deemed not to 
include the land upon which a property described therein was con- 
structed or is situated. 


(4) Where the taxpayer is a non-resident person, the properties re- 
ferred to in section 1700 shall be deemed not to include property 
that is situated outside Canada. 


(5) The provisions of subsections 1102(11), (12) and (13) are appli- 
cable mutatis mutandis to paragraph (1)(j). 

Definitions [Reg. 1702]: “arm’s length’ —ITA 251(1); “automobile”, “busi- 
ness” — ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “depreciable 
property” — ITA 13(21), 248(1); “farming”, “fishing”, “inventory”, “non-resident” — 
ITA 248(1); “person”, “prescribed”, “property”, “taxpayer” — ITA 248(1). 


DIVISION IV — INTERPRETATION 


1703. (1) Taxation years for individuals in business — 
Where a taxpayer is an individual and his income for the taxation 
year includes income from a business the fiscal period of which 
does not coincide with the calendar year, in respect of depreciable 
properties acquired for the purpose of gaining or producing income 
from the business, a reference in this Part to 


(a) “the taxation year” shall be deemed to be a reference to the 
fiscal period of the business; and 


(b) “the end of the taxation year” shall be deemed to be a refer- 
ence to the end of the fiscal period of the business. 


(2) Depreciable cost — In this Part, “depreciable cost” to a tax- 
payer of property means, except as otherwise provided, the actual 
cost of the property to the taxpayer or the amount at which he is 
deemed under subsection 13(7) of the Act to have acquired the pro- 
perty, as the case may be. 
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(3) Notwithstanding the other provisions of this section, in the case 
of property ‘the cost of which'to’a partnership has been determined 
under paragraph 20(5)(a) of the Income Tax Application Rules, the 
depreciable cost to the taxpayer of the ‘property for the purposes of 
this Part shall be deemed to be an amount equal to the cost to the 
partnership of» the particular property as determined under that 
paragraph. 


(4) Personal use of property — Where a beivaibr Hee! in a tax- 
ation year, regularly uséd'a property in part for the purpose of gain- 
ing or’producing income from farming’ or fishing and in part for a 
purpose other than gaining or producing income, the..depreciable 
cost to the taxpayer of the property for the purposes of this Part is 
the proportion of the amount that would otherwise be the deprecia- 
ble cost that the use regularly made of the property for the purpose 
of gaining or producing income from farming’ or fishing is of the 
whole use regularly made of the property. 


(5) Grants, subsidies or other government assistance — | 


Where a taxpayer has received or is. entitled to receive a grant, sub- 
sidy or other assistance. from a government, municipality or other 
public authority in respect of or for the acquisition of property, the 
depreciable cost to the taxpayer of the property for the purposes of 
this Part is the amount that would otherwise be the depreciable cost 
minus the amount of the grant, subsidy or other ‘assistance. 


(6) Transactions not at arm’s length — Where property did 
belong to a person (in this subsection referred to. as. the “original 
owner’) and has, by one or more transactions between persons not 
dealing at arm’s length, become vested in a taxpayer, the deprecia- 
ble cost to the taxpayer of the property for the purposes of this Part 
is the lesser of 


(a) the actual capital cost. of the property, to the taxpayer; and 


(b) the amount by which the actual capital cost of the property to 
the original owner exceeds the aggregate of 


(i) the total amount of depreciation for the property that, 
since the commencement of 1917, has been or should have 
been taken into; account, in accordance with the practice of 
the Department. of National Revenue . [Canada .Revenue 
Agency].in ascertaining the income of the original owner and 
all intervening owners for. the purposes of the. Jncome War 
Tax Act or in ascertaining a loss for.a.year where there was 
no income under that Act,.. 


(ii) any accumulated depreciation reserves. that the original 
Owner. or an intervening owner had ,for.the property at the 
commencement,.of 1917, and that, were recognized. by the 
Minister for the purposes of the Income War Tax Act, and 


(iii) the aggregate of the deductions, if any, allowed under 
this Part in respect of the property to the original’owner and 
all intervening owners, 


(7) Property acquired from a parent — Notwithstanding sub- 
section. (6), where depreciable property. has been acquired by a tax- 
payer under such circumstances. that, the provisions of section 85H 
of the Act as it read in its application to;the 1971.and prior taxation 
years are applicable for the determination of the capital cost of the 
property, the depreciable cost to the taxpayer of the property for the 
purposes of this. Part. is the caps cost as. determined under, that 
section. 


(8) Property AE by gift — Subsection (6) does not apply 
in respect of property which a taxpayer has acquired by gift. 


History: Subsec. 1703(3) amended by: P.C. 1994-1817, s. 48, November 1, 1994; Can- 
ada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 1703]: “amount” — ITA 248(1); “‘arm’s length” — ITA. 251(1); 
“business” — ITA 248(1); “calendar year” — Interpretation Act 37(1)(a); ““commence- 
ment” — Interpretation Act 35(1); “depreciable cost” — Reg. 1703(2)-(8); “deprecia- 
ble property” — ITA 13(21), 248(1); “farming” —ITA 248(1); “fiscal ponod” ITA 
249.1; “fishing”, “individual”, “Minister” — ITA 248(1); “original owner’ — Reg. 
1703(6); “person”, “property” — ITA 248(1); “taxation year” — Reg. 1703(1)(a); ee 
payer” — ITA 248(1). 
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DIVISION V #60 APPLICATION OF THIS PART 


1704, This Part shall apply only  to’a taxpayer who) in computing 
his income, has never“claimed’an allowance; under Part’ XI in re- 
spect of a ‘property at a‘time when ‘an allowance ‘could have been 
claimed under this Part’ in respect’ of that! property, other than an 
allowance claimed by the taxpayer under Part XI that may be 
claimed in respect of.a property described .in 


(a) paragraph 1100(1)(r).as..enacted by Order in Council, P.C. 
1965-1118) of June.18,,1965, and as.amended_by. Order in Coun- 
cil P.C. 1965-2320. of.December :29, 1965; 


(b) paragraph 1100(1)(sa) as enacted by Order in Coal le ON 
1968-2261 of December 10, 1968; 


(c) paragraph 1100(1)(v); ‘or 
(d) Class 20 in Schedule IT. 7 
History: S. 1704 substituted by P.C. 1978-1315, s. 12, April 20, 1978, Canada, Ga- 
zette, Part II, May 10, 1978. 
Definitions [Reg. 1704]: “property”, “taxpayer” ITA 248(1). 
Interpretation Bulletins: See at beginning of Part XVII. 


PART XVIII — INVENTORIES 


History: Part XVIII was consolidated by the’ Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


1800. Manner of keeping inventories — For the purposes of 
section 230 of the Act, an’ inventory shall show quantities and'na- 
ture of the properties that should be included therein in such a man- 
ner and in sufficient detail that the property may be valued i in accor- 
dance with this Part or section 10 of the Act: 


Definitions [Reg. 1800]: “inventory”, “property”? —ITA 248(1): 


1801. Valuation — Except as provided by section 1802, for the 
purpose of computing the income of a taxpayer from a business, all 
the property described in all the inventories of the business may be 
valued at its fair market value. 

Related Provisions: ITA 10(1), (1. 01) — aioe for yaluing inventory. 

History: S. 1801 substituted by,.P.C. 1989-1589, August 24, 1989, Canada Gazette, 
Part II, September 13, 1989,:applicable after January 15, 1987. 

Definitions [Reg. 1801]: “business” — ITA. 248(1); “inventory”, “property”, “‘tax- 
payer” —ITA 248(1), 

Interpretation Bulletins: IT-98R2: Investment corporations: (archived); IT-473R: 
Inventory valuation; IT-504R2: Visual artists and writers. 

CRA Audit Manual: 20.0: Valuation of inventory. 


1802. Valuation of animals — (1) Except as provided in subsec- 
tion (2), a taxpayer who is carrying on a business that includes the 
breeding and raising of animals may elect in prescribed form for a 
taxation year and subsequent taxation years to value each animal of 
a particular species (except a registered animal,~an animal pur- 
chased for feedlot or similar operations, or an animal purchased by 
a drover or like, person for resale) included in, his, inventory, in .re- 
spect of the business. at a unit price determined 1 in accordance with 
this section. 

Forms: T2034: Election. to establish inventory unit prices for animals, 


(2) An election made in accordance with subsection (1) may be re- 


voked in writing by the taxpayer, but where.a taxpayer has’ made a 
revocation in accordance: with this subsection a further election may 


| not-be made under. subsection (1) except with the; concurrence of 


the Minister. 


(3) The unit price with respect to an animal of a particular class of 
animal shall be-determined in accordance with the following rules: 


(a) where animals of a particular class of animal were included 
~ in the inventory, of a taxpayer at the end of the taxation year 
immediately preceding the first year in respect of which the tax- 
payer-elected under subsection (1), the unit price of an animal of 
that: class shall be computed by dividing the total value! of all 
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animals of the class in the inventory of the preceding year by the 


number of animals of the class described in that inventory, and | 


(b) in any other case, the unit price of an animal of a class shall 
be determined by the Minister, having regard, among other 
things, to the unit prices of animals of a comparable class of 
animal used in valuing the inventories of other taxpayers in the 
district. 


(4) Notwithstanding subsection (1), where the aggregate value of 
the animals of a particular class determined in accordance with that 
subsection exceeds the market value of those animals, the animals 
of that class may be valued at fair market value. 


(5) In this section 


“class of animal’? means a group of animals of a particular species 
segregated on the basis of age, breed or other recognized division, 
as determined by the taxpayer at the time of election under this 
section; 


“district” means the territory served by a Tax Centre of the Canada 
Revenue Agency; 


“registered animal” means an animal for which a certificate of re- 
gistration has been issued by the registrar of the breed to which the 
animal belongs or by the registrar of the Canadian National Live- 
stock Records; 


a reference to “taxation year” shall be deemed to be a reference to 
the fiscal period of a business. 


History: The definition “district” in s. 1802 amended by P.C. 2007-849, s. 6, May 31, 
2007, Canada Gazette, Part II, June 13, 2007, in force June 13, 2007. 


Definitions [Reg. 1802]: “business” — ITA 248(1); “class of animal”, “district”? — 


29 66. 


Reg. 1802(5); “fiscal period” —ITA 249.1; “inventory”, “Minister”, “person”, “pre- 
scribed” —ITA 248(1); “registered animal”, “taxation year” — Reg. 1802(5); “tax- 
payer’ —ITA 248(1); “territory” — Interpretation Act 35(1); “unit price” — Reg. 
1802(3); “writing” — Interpretation Act 35(1). 


PART XIX — INVESTMENT INCOME TAX 


History: Part XIX (s. 1900) enacted by P.C. 1994-619, April 21, 1994, Canada Ga- 
zette, Part II, May 4, 1994, applicable to taxation years commencing after June 17, 
1987 and before 1990 that end after 1987. 


History [former Part XIX]: Former Part XIX revoked by P.C. 1988-390, s. 10, 
March 3, 1988, Canada Gazette, Part Il, March 16, 1988, effective October 29, 1985. 


Former Part XIX was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part II, August 8, 1979. 


1900. (1) Interpretation — In this Part, 


“benefit” under a policy includes a policy dividend, an experience 
rating refund, a refund of premiums and any amount deemed by 
paragraph 138.1(1)(g) of the Act for the purposes of Part I of the 
Act to be a payment under the terms and conditions of the policy, 
but does not include a policy loan or interest on funds left on de- 
posit with the insurer under the terms of the policy; 


“excluded arrangement” of an insurer at any time means 


(a) a life insurance policy in Canada issued by the insurer (or in 
respect of which the insurer has assumed the obligations of the 
issuer of the policy to the policyholder), which is at that time a 
registered life insurance policy, an annuity contract (including a 
settlement annuity), a group term life insurance policy or an ex- 
isting guaranteed life insurance policy, 


(b) a registered pension fund or plan in respect of which the in- 
surer is at that time a plan sponsor, or a retirement compensation 
arrangement in respect of which the insurer is the custodian, 


(c) a life insurance policy (other than a life insurance policy in 
Canada) issued by the insurer before that time (or in respect of 
which the insurer has before that time assumed the obligations 
of the issuer of the policy to the policyholder), and 


(d) a reinsurance arrangement under which the insurer has 
before that time assumed, directly or indirectly, risks under life 
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insurance policies (other than policies issued by the insurer or in 
respect of which the insurer has assumed the obligations of the 
issuer of the policy to the policyholder), to the extent that the 
arrangement relates to those risks; 


“existing guaranteed life insurance policy” at any time means a 
non-participating life insurance policy in Canada in respect of 
which the amount of every premium that became payable before 
that time and after March 2, 1988 was fixed and determined on or 
before March 2, 1988, adjusted for any specified transaction or 
event that occurs after March 2, 1988 in respect of the policy; 


“group term life insurance policy” is a group life insurance policy 
under which 


(a) no amount (other than a policy, dividend, an experience rat- 
ing refund or a refund of premiums) may become payable to any 
person, except in the event of the death or disability of a person 
whose life was insured under the policy, and 


(b) no amount may become payable to a person (other than the 
group policyholder) in respect of a policy dividend, an experi- 
ence rating refund or a refund of premiums that has been funded 
by contributions made to or under the policy by another person; 


“guaranteed interest” in respect of a life insurance policy for a 
taxation year means 


(a) in respect of a life insurance policy (other than a pre-funded 
group life insurance policy), the total of all amounts each of 
which is the amount in respect of a guaranteed benefit in respect 
of which an amount is determined under paragraph 1401(1)(a), 
(c) or (d) for the year, where that benefit is provided under the 
terms and conditions of the policy as they existed on March 2, 
1988, determined by multiplying the greater of 


(i) the rate of interest used by the issuer of the policy in re- 
spect of the year in determining the amount of the benefit, 
and 


(11) 4% 
by '/ of the total of 


(iii) the maximum amount that would be deductible under 
subparagraph 138(3)(a)(i) of the Act pursuant to paragraph 
1401(1)(a), (c) or (d), as the case may be, in respect of the 
benefit in computing the insurer’s income for the year, if that 
amount were determined without reference to any policy loan 
or reinsurance arrangement, and 


(iv) the maximum amount that would have been deductible 
under subparagraph 138(3)(a)(i) of the Act pursuant to para- 
graph 1401(1)(a), (c) or (d), as the case may be, in respect of 
the benefit in computing the insurer’s income for the imme- 
diately preceding taxation year, if that amount were deter- 
mined without reference to any policy loan or reinsurance ar- 
rangement, and 


(b) in respect of a pre-funded group life insurance policy, 80 per 
cent of the amount that would be determined under paragraph 
(a) in respect of the policy for the year, if that paragraph were 
read without reference to the words “(other than a pre-funded 
group life insurance policy)”; 


“life insurance policy” does not include 


(a) that part of a policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) of the Act to have an interest 
in a segregated fund trust, or 


(b) a reinsurance arrangement; 


“life insurance policy in Canada” does not include 


(a) that part of a policy in respect of which the policyholder is 
deemed by paragraph 138.1(1)(e) of the Act to have an interest 
in a segregated fund trust, or 


(b) a reinsurance arrangement; 


“maximum tax actuarial reserve” has the meaning assigned by 
subsection 138(12) of the Act; 
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“mortality experience” of an insurer for a taxation year means the 
positive or negative amount, as the case may be, determined by the 
formula 


1.2(A—B-C) 
where 


A is the total of all amounts each of which is the amount that be- 
came payable in the year by the insurer under a taxable life in- 
surance policy of the insurer as a consequence of the receipt of a 
claim in respect of the death of a person whose life was insured 
under the policy, determined without reference to any policy 
loan, 


B is the total of all amounts each of which is the amount of a re- 
serve that would be determined in accordance with paragraph 
1401(1)(a), (c) or (d), if that amount were determined without 
reference to any policy loan or reinsurance arrangement, in re- 
spect of a taxable life insurance policy of the insurer that would 
have been released in the year as a consequence of the receipt of 
a claim in respect of the death of a person whose life was in- 
sured under the policy, and 


C is 90 per cent of the total of all amounts, each of which is the net 
cost of pure insurance determined in accordance with section 
308 for the year in respect of an interest in a taxable life insur- 
ance policy of the insurer; 


Related Provisions: ITA 257 — Negative amounts in formulas. 


“mortality loss adjustment account” of an insurer at the end of a 
taxation year is the positive amount, if any, determined by the 
formula 


A+B-C 
where 


A is the mortality loss adjustment account of the insurer for the 
immediately preceding taxation year, 
Bis 
(a) where the mortality experience of the insurer for the year 


is a negative amount, the amount of the mortality experience 
of the insurer for the year, and 


(b) in any other case, the amount, if any, by which the 
amount claimed by the insurer under the description of F in 
computing the amount determined under subsection (6) for 
the year exceeds the amount of the mortality loss adjustment 
account of the insurer for the immediately preceding taxation 
year, and 


C is 1.2 times the amount, if any, by which 
(a) the net cost of insurance of the insurer for the year 
exceeds 


(b) the total of all amounts each of which is the net cost of 
pure insurance determined in accordance with section 308 for 
the year in respect of an interest in a taxable life insurance 
policy of the insurer; 


Related Provisions: ITA 257 — Negative amounts in formulas. 


“net cost of insurance” of an insurer for a taxation year means the 
amount, if any, by which 


(a) the amount determined in the description of A in the defini- 
tion “mortality experience” in respect of the insurer for the year 


exceeds 


(b) the amount determined in the description of B in the defini- 
tion “mortality experience” in respect of the insurer for the year; 


“net level premium” in respect of a particular premium under a 
policy (other than a prepaid premium that cannot be refunded ex- 
cept on termination or cancellation of the policy) means 


(a) where benefits (other than policy dividends) and premiums 
(other than the frequency of payment thereof) in respect of the 
policy have been determined at the date of issue of the policy, 
the amount determined by the formula 
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where 
A is the amount of the particular premium, 


B_ is the present value, at the date of issue of the policy, of the 
amount of the benefits (other than policy dividends) to be 
provided under the terms of the policy after the issue of the 
policy, and © 

C is the present value, at the date of issue of the policy, of the 
amount of the premiums payable under the terms of the pol- 
icy on or after the issue of the policy, and 


(b) where the amounts of the benefits or premiums in respect of 
the policy are not determined at the date of issue of the policy, 
the amount that would be determined under paragraph (a) in re- 
spect of the particular premium if the amount were adjusted in a 
manner that is reasonable in the circumstances and consistent 
with the manner of the adjustment referred to in the definition 
“modified net premium” in subsection 1404(2) in respect of the 
particular premium; 


“net level premium reserve” in respect of a life insurance policy 
for a taxation year means the maximum amount that would be de- 
ductible under subparagraph 138(3)(a)(i) of the Act pursuant to par- 
agraph 1401(1)(c) in respect of the policy in computing the in- 
surer’s income for the year, if any reference to “modified’ net 
premium” in sections 1401, 1403 and 1404 were a reference to “net 
level premium’; 


“non-participating life insurance policy” means a life insurance 
policy other than a participating life insurance policy within the 
meaning assigned by subsection 138(12) of the Act; 


“policy loan” has the meaning assigned by subsection 138(12) of 
the Act; 


‘pre-funded group life insurance policy”.means a group term life 
insurance policy, other than a policy under which each premium 
payable is in respect of coverage for a period, including the day on 
which the premium becomes. payable, that does not exceed twelve 
months; 


“premium” includes 
(a) consideration received for settlement annuities, 


(b) amounts received by an insurer in respect of employee con- 
tributions under registered pension funds or plans in respect of 
which the insurer is a plan sponsor or a retirement compensation 
arrangement in respect of which the insurer is the custodian, and 


(c) any amount deemed by paragraph 138.1(1)(h) of the Act for 
the purposes of Part I of the Act to be a premium received by an 
insurer, 


but does not include amounts received in respect of the repayment 
of a policy loan or in respect of interest on a policy. loan and, for 
greater certainty, the amount of a premium is not reduced by the 
amount of a refund of premiums; 


“registered life insurance policy” has the meaning assigned by 
section 211 of the Act; 


“reinsurance arrangement” does not include an arrangement 
under which an insurer has assumed the obligations of the issuer of 
a life insurance policy to the policyholder; 


“segregated fund” has the meaning assigned by subsection 
138(12) of the Act; 


“specified transaction or event” in respect of a life insurance pol- 
icy means 
(a) a change in underwriting class, 
(b) a change in premium due to a change in frequency of pre- 
mium payments within a year that does not alter the present 
value, at the beginning of the year, of the total premiums to be 
paid under the policy in the year, 
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(c) an addition under the terms of the policy as they existed on 
March 2, 1988, of accidental death, dismemberment, disability 
or guaranteed purchase option benefits, 


(d) a deletion of a rider, 


(e) redating lapsed policies within 60 days after the end of the 
calendar year in which the lapse occurred, or redating for policy 
loan indebtedness, 


(f) a change in premium due to a correction of erroneous 
information, 


(g) the payment of a premium after its due date, or no more than 
30 days before its due date, as established on or before March 2, 
1988, or 


(h) the payment of an amount of interest described in subpara- 
graph 148(9)(e.1)G) of the Act; [and] 


“taxable life insurance policy” of an insurer at any time means a 
life insurance policy in Canada issued by the insurer (or in respect 
of which the insurer has assumed the obligations of the issuer of the 
policy to the policyholder), other than a policy that is at that time an 
excluded arrangement. 


(2) For the purposes of this Part, 


(a) any rider added, at any time after March 2, 1988, to a life 
insurance policy shall be deemed to be a separate life insurance 
policy issued at that time; and 


(b) in respect of an insurer’s first taxation year that commences 
after June 17, 1987 and ends after 1987, the maximum amount 
that. would have been deductible. under subparagraph 
138(3)(a)(i), Gi) or (iv) of the Act, as the case may be, in com- 
puting the insurer’s income for the immediately preceding year 
shall be determined as though the provisions that apply in deter- 
mining that maximum amount for that first taxation year were 
applicable in respect of that immediately preceding year. 


(3) Prescribed provisions — For the purposes of paragraph (b) 
of the description of C in subsection 211.1(3) of the Act, as it read 
in its application to taxation years beginning before 1990, the provi- 
sions of the Act that are prescribed are paragraphs 12(1)(i), (i.1), 
(n), (n.1), (n.2), (n.3), (0), (0, and (v), and subsections 13(1), 
59(3.2) and (3.3), 138(4.4) and 140(2). 


(4) Prescribed arrangements — For the purposes of the 
description of D in subsection 211.1(3) of the Act, as it read in its 
application to taxation years beginning before 1990, prescribed ar- 
rangements in respect of an insurer are 


(a) life insurance policies in Canada issued by the insurer (or in 
respect of which the insurer has assumed the obligations of the 
issuer of the policy to the policyholder) that are group term life 
insurance policies or existing guaranteed life insurance policies; 


(b) life insurance policies (other than life insurance policies in 
Canada) issued by the insurer (or in respect of which the insurer 
has assumed the obligations of the issuer of the policy to the 
policyholder); 


(c) retirement compensation arrangements in respect of which 
the insurer is the custodian; and 


(d) reinsurance arrangements under which the insurer has as- 
sumed or ceded risks insured under life insurance policies (other 
than policies issued by the insurer or in respect of which the 
insurer has assumed the obligations of the issuer of the policy to 
the policyholder). 


(5) Prescribed rules for determining amounts — The 
amount in the description of D in subsection 211.1(3) of the Act, as 
it read in its application to taxation years beginning before 1990, in 
respect of a life insurer for a taxation year is determined by the 
formula 


A—B+C-D-E-F 
where 
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A. is the total of all amounts each of which is the maximum amount 
that would be deductible under subparagraph 138(3)(a)(1), (ii) or 
(iv) of the Act in respect of an excluded arrangement of the in- 
surer in computing the insurer’s income for the year, if that 
amount were determined without reference to any policy loan; 


B is the total of all amounts each of which is the maximum amount 
that would have been deductible under subparagraph 
138(3)(a)(i), (ii) or (iv) of the Act in respect. of an excluded ar- 
rangement of the insurer in computing the insurer’s income for 
the immediately preceding year, if that amount were determined 
without reference to any policy loan; 


C is the total of all amounts each of which is the amount of a bene- 
fit, determined on a net of reinsurance ceded basis, that has be- 
come payable by the insurer:in the year in respect of an excluded 

. arrangement of the insurer, to the extent that the benefit is de- 
ducted in computing the insurer’s income for the year under Part 
I of the Act from carrying on a life insurance business in 
Canada; 


D is the total of all amounts each of which is the amount of a pre- 
mium, determined on a net of reinsurance ceded basis, that has 
become receivable by the insurer in the year in respect of an 
excluded arrangement of the insurer, to the extent that the pre- 
mium is included in computing the insurer’s income for the year 
under Part I of the Act from carrying on a life insurance business 
in Canada; 


E_ is the positive or negative amount, as the case may be, in respect 
of the insurer for the year determined by the formula 


(G-H)-(1-J) +(K-L)-(M_N) 
where 


G is the total of all amounts each of which is the maximum 
amount that would be deductible under subparagraph 
138(3)(a)(i), (ii) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insurer’s in- 
come for the year, if that amount were determined without 
reference to any policy loan-or reinsurance arrangement, 


H is the total of all amounts each of which is the maximum 
amount that would be deductible under subparagraph 
138(3)(a)(i), (ii) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insurer’s in- 
come for the year, if that amount were determined without 
reference to any policy loan, 


I is the total of all amounts each of which is the maximum 
amount that would have been deductible under subpatagraph 
138(3)(a)(@), (ii) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insurer’s in- 
come for the immediately preceding taxation year, if that 
amount were determined without reference to any policy loan 
or reinsurance arrangement, 


J ‘is the total of all amounts each of which is the maximum 
amount that would have been deductible under subparagraph 
138(3)(a)(@), (ii) or (iv) of the Act in respect of a taxable life 
insurance policy of the insurer in computing the insuret’s in- 
come for the immediately preceding taxation. year, if that 
amount were determined without reference to any policy 
loan, 


K_ is the total of all amounts each of which is the amount of a 
benefit that has become payable in the year by the insurer 
under a taxable life insurance policy of the insurer, 


L is the total of all amounts each of which is the amount of a 
benefit, determined on a net of reinsurance ceded basis, that 
has become payable by the insurer under.a taxable life insur- 
ance policy of the insurer, to the extent that it is deducted in 
computing the insurer’s income from carrying on a life insur- 
ance business in Canada for the year, 


M is the total of all amounts each of which is the amount of a 
premium that has become receivable by the insurer in the 
year under a taxable life insurance policy of the insurer, and 
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N is the total of all amounts each of which is'the amount of a 
premium determined on [a] net of reinsurance ceded basis, 
that has become receivable by the insurer in the year under a 
taxable life insurance policy of the insurer, to the extent that 
the premium is included in computing the insurer’s income 
from carrying on a life insurance business in Canada for the 
year; and ft 


F is the positive or negative amount, as the case may be, deter- 
mined by the formula 


O+P-Q-R 
where : 
O is the total of all amounts each of which is an amount in re- 


spect of‘a group term life insurance policy equal to the lesser 
of 


(a) the amount of interest credited by.the insurer in the 
year on account of the policy (other than interest payable 
in respect of the period ending on its first anniversary date 
after. March 2, 1988), and 


(b) the amount, if any, by which the maximum amount 
that would be deductible under subparagraph 138(3)(a)(i) 
of the Act pursuant to paragraph’ 1401(1)(c.1) in respect 
of the policy in computing the insurer’s income for the 
year, if that amount were determined without reference to 
any reinsurance arrangement, exceeds the maximum 
amount that would have been so deductible in computing 
the insurer’s income for the immediately preceding year, 


P is 80 per cent of the total of all amounts each of which is the 
amount in respect of a liability of the insurer, a benefit, a risk 
or a guarantee, in respect of which an amount is determined 
under paragraph 1401(1)(a), (c) or (d) for the year, in respect 
of a pre-funded group life insurance policy of the insurer, de- 
termined by multiplying 


(a) the rate of interest used in determining the amount 
under paragraph 1401(1)(a), (c) or (d),; as the case may 
be, for the year in respect of the liability, benefit, risk or 
guarantee, as the case may be, 


by '/2 of the total of 


(b) the maximum amount that’would be deductible under 
subparagraph 138(3)(a)(i) of the Act pursuant to para- 
graph 1401(1)(a), (c) or (d), as the case may be, in respect 
of the liability, benefit, risk or guarantee, as the case may 
be, in computing the insurer’s income for the year if that 
amount were determined without reference. to. any policy 
loan or reinsurance arrangement, and 


(c) the maximum amount that would have been deductible 
under subparagraph 138(3)(a)(i) of the Act pursuant to 
paragraph 1401(1)(a), (c) or (d), as the case may be, in 
respect of the liability, benefit, risk or guarantee, as the 
case may be, in computing the insurer’s income for the 
immediately preceding taxation year if that amount were 
determined without reference to any policy loan or-rein- 
surance arrangement, 


Q is the total of all amounts each of which is the amount deter- 
mined for the year in respect of a taxable life insurance pol- 
_icy of the insurer by multiplying 


(a) the rate of interest.used in determining the maximum 
amount deductible under subparagraph 138(3)(a)(i) of the 
Act pursuant. to paragraph 1401(1)(c) in respect of the 
policy in computing the insurer’s income for the, year, 


by '/2 of the total. of 


(b) the maximum. amount that would be deductible under 
subparagraph, 138(3)(a)@i) of the Act in, respect, of the 
policy in computing the insurer’s income for the year, if 
that amount were determined without reference to any re- 
insurance arrangement, and 


(c) the maximum amount that would have been deductible 
under subparagraph 138(3)(a)(ii) of the Act in respect of 
the policy in computing the insurer’s income for the im- 
mediately preceding taxation year, if that amount were 
determined without reference to any reinsurance arrange- 
ment, and 


R_ is the total of all amounts each of which is an amount in re- 
spect of a group term life insurance policy equal to the 
amount, if any, by which 

(a) the total of all amounts determined in respect of the 
insurer under the description of O in respect of the policy 
for taxation. years ending before the year 


exceeds the total of 


(b) the total of all amounts determined in respect of the 
insurer under the description of R in respect of the policy 
for taxation years ending before the year, and 


~ (c) the maximum amount that would be deductible under 
subparagraph 138(3)(a)(i) of the Act pursuant to para- 
graph 1401(1)(c.1) in respect of the policy in computing 
the insurer’s income for the year, if that amount were de- 
termined without reference to any _ reinsurance 
arrangement. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(6) The amount of the term insurance component in the description 
of Ein subsection 21 1:1(3) of the Act; as it read ‘in its application to 
taxation years beginning before 1990, in respect of a life insurer for 
a taxation year is determined by the formula 


A+B+C-D+E-~F+G+H 
where 
A» is the amount determined by multiplying 0.0035 by the total of 
all amounts each of which is the amount of new insurance ef- 
fected in the year (other than amounts: rescinded in the year) 
under a taxable. life: insurance policy of the insurer; 


B.,,is the amount determined by multiplying 0.0002 by '/2 of the’ to- 
tal, of 
(a) all amounts of insurance in force at the end of the year 
‘under taxable life insurance policies of the insurer (other than 
paid-up policies), and 
(b) all amounts of insurance in force at the end of the imme- 
diately preceding taxation year under taxable life insurance 
policies of the insurer (other than paid-up policies); 
C is the amount determined by multiplying 0.20 by the net cost of 
insurance in respect of the insurer for the year; 
D._ is the greater. of 
(a) the lesser of $2,500,000 and the’ amount, if any, by which 
(i) the total of the amounts determined under the descrip- 
tions of A, B, C and E in respect of the insurer for the 
year 
exceeds 
(ii) 50 per cent of the amount that would be determined 
under the description of N in subsection (5) in respect of 
the insurer for the year, if that amount were determined 
without reference to any. reinsurance. arrangement, and 
'(b) the amount, if any, by which Fee 
(i) the total of the amounts determined under the descrip- 
tions of A, B, C and E in respect of the insurer for the 
year 
exceeds 


(ii) 75 per cent of the amount that would be determined 
under the description of N in subsection (5) in respect of 
the insurer for the year, if that amount: were determined 
without reference to any reinsurance arrangement; 


E is the amount determined under the description of D in respect 
of the insurer for the immediately preceding taxation year; 
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Fis such amount as the insurer may claim, not exceeding the posi- 
tive amount, if any, determined by adding 


(a) the mortality experience of the insurer for the year, and 


(b) the amount determined under the description of G in re- 
spect of the insurer for the year; 


G is the mortality loss adjustment account of the insurer for the 
immediately preceding year; and 


H is | per cent of the total of all amounts each of which is the 
amount of a premium that has become receivable by the insurer 
in the year under a taxable life insurance policy of the insurer in 
respect of which a positive amount of guaranteed interest is de- 
termined for the year under subsection (8). 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(7) The amount of the amortization adjustment amount in the 
description of E in subsection 211.1(3) of the Act, as it read in its 
application to taxation years beginning before 1990, in respect of a 
life insurer for a taxation year is determined by the formula 


(ABTS D) 
where 


A is the total of all amounts each of which is the amount that 
would be the net level premium reserve for the year in respect of 
a taxable life insurance policy of the insurer (other than a policy 
in respect of which a positive amount of guaranteed interest is 
determined for the year under subsection (8)), if that amount 
were determined without reference to any policy loan or reinsur- 
ance agreement; 


B is the total of all amounts each of which is the amount that 
would be the net level premium reserve for the immediately pre- 
ceding taxation year in respect of a taxable life insurance policy 
of the insurer (other than a policy in respect of which a positive 
amount of guaranteed interest is determined for the year under 
subsection (8)), if that amount were determined without refer- 
ence to any policy loan or reinsurance arrangement; 


C is the total of all amounts each of which is the maximum amount 
that would be deductible under subparagraph 138(3)(a)(i) of the 
Act pursuant to paragraph 1401(1)(c) in computing the insurer’s 
income for the year, in respect of a taxable life insurance policy 
of the insurer (other than a policy in respect of which a positive 
amount of guaranteed interest is determined for the year under 
subsection (8)), if that amount were determined without refer- 
ence to any policy loan or reinsurance arrangement; and 


D is the total of all amounts each of which is the maximum amount 
that would have been deductible under subparagraph 
138(3)(a)(i) of the Act pursuant to paragraph 1401(1)(c) in com- 
puting the insurer’s income for the immediately preceding taxa- 
tion year, in respect of a taxable life insurance policy of the in- 
surer (other than a policy in respect of which a positive amount 
of guaranteed interest is determined for the year under subsec- 
tion (8)), if that amount were determined without reference to 
any policy loan or reinsurance arrangement. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(8) The amount of guaranteed interest in the description of F in sub- 
section 211.1(3) of the Act, as it read in its application to taxation 
years beginning before 1990, in respect of a life insurer for a taxa- 
tion year is the total of all amounts each of which is the guaranteed 
interest for the year in respect of 


(a) a life insurance policy in Canada (other than a policy that 
was at any time an excluded arrangement), or 


(b) a pre-funded group life insurance policy, 


where the policy was issued by the insurer (or in respect of which 
the insurer has assumed the obligations of the issuer of the policy to 
the policyholder) and the terms and conditions of the policy relating 
to premiums and benefits were determined on or before March 2, 
1988, except that where, at any time after March 2, 1988, the terms 
and conditions of the policy relating to premiums and benefits have 
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been changed (other than to give effect to terms and conditions 
which were determined prior to March 3, 1988 or pursuant to a 
specified transaction or event), the amount of guaranteed interest in 
respect of the policy for the year in which the change is made and 
any subsequent taxation year is deemed to be nil. 


(9) Prescribed portion — The prescribed portion of an amount 
referred to in the description of G in subsection 211.1(3) of the Act, 
as it read in its application to taxation years beginning before 1990, 
for a taxation year is 


(a) where the amount is in respect of a life insurance policy 
(other than a policy in respect of which a positive amount of 
guaranteed interest is determined for the year under subsection 
(8)), 100 per cent of the amount; and 


(b) in any other case, nil. 


(10) Prescribed arrangements — For the purposes of the 
description of G in subsection 211.1(3) of the Act, as it read in its 
application to taxation years beginning before 1990, prescribed ar- 
rangements of an insurer are life insurance policies in Canada is- 
sued by the insurer (or in respect of which the insurer has assumed 
the obligations of the issuer of the policy to the policyholder) that 
are group term life insurance policies or policies that, at any time, 
were existing guaranteed life insurance policies. 

Definitions [Reg. 1900]: “amount”, “annuity” —ITA 248(1); “benefit” — Reg. 
1900; “calendar year” — Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “custodian” — 248(1)“retirement compensation arrangement’; “divi- 
dend”, “employee” — ITA 248(1); “excluded arrangement’, “existing guaranteed life 
insurance policy”, “group term life insurance policy”, “guaranteed interest” — Reg. 
1900; “insurer”, “life insurance business” — ITA 248(1); “life insurance policy”, “life 
insurance policy in Canada” — Reg. 1900; “life insurer’ —ITA 248(1); “maximum 
tax actuarial reserve” — ITA 138(12), Reg. 1900; “month” — Interpretation Act 35(1); 
“mortality experience”, “mortality loss adjustment account’, “net cost of insurance”, 
“net level premium”, “net level premium reserve” — Reg. 1900; “non-participating life 
insurance policy” —ITA 138(12), Reg. 1900; “person” — ITA 248(1); “policy divi- 
dend” —ITA 139.1(8)(a); “policy loan” —ITA 138(12), Reg. 1900; “pre-funded 
group life insurance policy”, “premium” — Reg. 1900; “prescribed” —ITA 248(1); 
“registered life insurance policy” — ITA 211, Reg. 1900; “registered pension fund or 
plan” — ITA 248(1); “reinsurance arrangement” — Reg. 1900; “retirement compensa- 
tion arrangement” — ITA 248(1); “segregated fund” — ITA 138(12), Reg. 1900; “sep- 


arate life insurance policy” — Reg. 1900(2); “specified transaction or event”, “taxable 


life insurance policy’ — Reg. 1900; “taxation year’ —ITA 249; “trust”? —ITA 
104(1), 248(1), (3). 


PART XX — POLITICAL CONTRIBUTIONS 


History: Part XX was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


2000. Contents of receipts — (1) Every official receipt issued 
by a registered agent of a registered party shall contain a statement 
that it is an official receipt for income tax purposes and shall, in a 
manner that cannot readily be altered, show clearly 


(a) the full name of the registered party; 
(b) the serial number of the receipt; 


(c) the name of the registered agent as recorded in the registry 
maintained by the Chief Electoral Officer pursuant to subsection 
13.1(1) of the Canada Elections Act; 


(d) the day on which the receipt was issued; 
(e) where the person making the contribution is 


(i) a person other than an individual, the day on which the 
contribution was received where that day differs from the 
day referred to in paragraph (d), or 


(ii) an individual, the calendar year during which the contri- 
bution was received; 


(f) the place or locality where the receipt was issued; 


(g) the name and address of the person making the contribution 
including, in the case of an individual, his first name or initial; 


(h) the amount of the contribution; and 
(i) the signature of the registered agent. 
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Technical Notes (July 2010): Part XX of the Regulations Hreivides rules Moe ? 
ing the preparation of receipts for the purpose of the political contributions tax credit _ 


in ‘Subsection 1273) of the Act and the filing of related information returns. 


Sections 2000 and 2002 are amended to refer to persons described i in. subsection 
127(3) of the Act to whom a political contribution may be made, and to update refer- _ 
ences in those sections to corresponding references in the Canada Elections Act. In 
particular, paragraph 2000(1)(e) is amended because, under ‘the Canada Elections 
Act, only individuals are allowed to make political contributions. 


Subsection 2000(2) is’ amended to provide that every official receipt. ‘sited de an 
official agent of a candidate to an individual in respect of a contribution contain, in 
addition to ‘the information already prescribed, the eligible amount LITA 2483 i). — 
ed.] and the amount of the advantage [ITA 248(32) — ed.], if any, in respect of the 

ibution. Subsection 2000(5) is amended to refer ” a“ electoral lees Le 
official agent. or th registered agent. : : 


In addition, subsections 2000(1) and (6) are amended io ac raises to the Act in 
respect of the eligible amount of a monetary contribution and the amount of an ad- 


vantage in respect of a monetary contribution. Subsection 2000(1) is amended to pro 


vide that every official receipt contain, in addition to the information already pre- 
scribed, the eligible amount and the amount of the advantage, if any, in respect of a 


contribution. Reference to the eligible amount and ie — of the oe is 


also added in SuSECHION deaie 


be ar ‘official n fecion: 
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information already prescribed, the e 
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(2) Subject to subsection (3), every official receipt issued by an of- 
ficial agent of an officially nominated candidate shall contain a 
statement that it is an official receipt for income tax purposes and 
shall, in a manner that cannot readily be altered, show clearly 


(a) the name of the officially nominated candidate; 

(b) the serial number of the receipt; 

(c) the name of the official agent as recorded with the Minister; 
(d) the day on which the receipt was issued; 


(e) the day on which the contribution was received where that 
day differs from the day referred to in paragraph (d); 


(f) the polling day; / 


(g) the name.and address of the person making the contribution 
including, in the case of an individual, his first name or initial; 


(h) the amount of the contribution; and 
(i) the signature of the official agent. 


Reg. 
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Application: The July 16, 2010 draft regulations (Part 1 — technical), subsec, 


oe Sih ‘mend. subsec. 2000(2) to read as above, in force on Royal Assent. 
( july 2010): See under Reg, 200001). 
Techhical Notes to 127(3), July 18, 2005: See under Reg. 2000(1). 


(3) The information required by paragraph (2)(f) may be shown by 
use of a code on an official receipt form issued by the Chief  Electo- 
ral Officer, provided that the Minister is advised of the meaning of 
the code used. 


(4) For the purposes of subsections (1) and. (2), an official receipt 
issued to replace an official receipt previously issued shall show 
clearly that it replaces the original receipt and, in addition to its own 
serial number, shall show the serial number of the receipt originally 
issued. 


(5), A spoiled official receipt form shall be marked “cancelled” and 
such form, together with the duplicate thereof, shall be filed by the 
registered agent or the official agent, as the case may be, together 
with the duplicates of receipts required to be filed with the Minister 
pursuant’ to subsection 230.1(2) of the Act. 


Proposed Amendment — Reg. FOO0B) 


(8) A spoiled official receipt form shall be marked “ ‘cancelled 
and, together with its duplicate, shall be filed by the electoral dis- 
trict agent, the official agent or the registered agent, as the case 
may be, together with the information return required to be filed 
with th Minister under subsection 230.1(2) of the Act. 

n: The July 16, 2010 draft regulations (Part pele subsec. 
165(2), will amend subsec. 2000(5) to read as above, in force on Royal — 


Technical Notes (July 2010): See under Reg. 2000(1). 


(6) Every official receipt form on which 
(a) the day on which the contribution was received, 
(b) the year during which the contribution was received, or 
(c) the amount of the contribution 

was peony or illegibly entered shall be regarded as spoiled. 


Proposed Amendment. _ Reg. 2000(6) 


(6) An official receipt form on which any of the following is in-. 
eee or illegibly entered is to be regarded as spoiled: 


(a) | the ane on le ee the monetary contribution i is received; 


eligible amount of the funetans dontibodon 


Application! The July 16, 2010 draft regulations (Part 1 — technical), ese 
165(2), will amend subsec. 2000(6) to read as above, in force on Royal Assent. - 
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Technical Notes (July 2010): See under Reg, 200011) 
Technical Notes to 127(3), July 18, 2005: See under Reg. 2000(1). 


“advantage” —ITA 248(32); “amount” —ITA 248(1); 
“Canada” —ITA 255, Interpretation 


Definitions [Reg. 2000]: 
“calendar year’ — Interpretation Act 37(1)(a); 
Act 35(1); “Chief Electoral Officer” — Reg. '2002(1); “contribution” — ITA 127(4.1), 
Reg. 2002(1); “eligible amount’ —ITA 248(31); “individual”, “Minister” — ITA 
248(1); “nomination paper” — Reg. 2002(1); “official agent” — Reg. 2002(2); “offi- 
cial receipt” — Reg. 2002(1); “official receipt form” — Reg. 2002(1); “person” — ITA 
248(1); “polling day”, “registered agent” — Reg. 2002(2); “registered party” — Reg. 
2002(1). 


2001. Information returns — The return of information referred 
to in subsection 230.1(2) of the Act shall be filed by a registered 
agent on or before the last day of March in each year and shall be in 
respect of the preceding calendar year. 


Proposed Repeal — Reg. 2001 
Application: The July 16, 2010 draft regolations on Le Agiauay | s. - 166, will 
repeal s. 2001, applicable after 2003. 


Technical Notes (July 2010): Section 2001 is ede consent to. ae hind: 
ment of 230.1(2) of the Act, effective after 2003. oy oe 


Definitions [Reg. 2001]: 
agent” — Reg. 2002(1). 
Forms: T2092: Contributions to a registered party or to a registered association — 


information return; T2093: Contributions to a candidate at an election — information 
return. 


“calendar year” — Interpretation Act 37(1)(a); “registered 


2002. Interpretation — (1) In this Part, 


“contribution” means an amount contributed within the meaning 
assigned by subsection 127(4.1) of the Act; 


“official receipt”? means a receipt for the purposes of subsection 
127(3) of the Act containing information as provided in subsection 
2000(1) or (2), as the case-may be; 


“official receipt form’? means any printed form that a registered 
agent or an official agent, as the case may be, has that is capable of 
being completed, or that originally was intended to be completed, as 
an official receipt of the registered agent or official agent, as the 
case may be. 


(2) In this Part, “official agent’, “polling, day’, “registered agent” 
and “registered party” have the meanings assigned to them by sec- 
tion 2 of the Canada Elections Act and “officially nominated candi- 
date” means a person in respect of whom a nomination paper and 
deposit have been filed as referred to in the definition “official 
nomination” in that section of that Act. 


Proposed Amendment — Reg. 2002 


Gy, 


Part 


“Chief Electoral Officer” means the person nal: as setid elec 


toral officer or substitute chief electoral officer bestest section 13 
or 14 of the Canada Elections Act. i 


“nomination paper” means, in respect of a candidate, a nomina- 
tion paper filed in respect of the candidate under the Canada Elec- 
tions Act, with the corrections, if any, made under that ach to the 
nomination paper after its filing. 


“official receipt” means a receipt issued for wep purposes of sub- 
section 127(3) of the Act containing the information that is re- 
quired under that subsection. | 
“official receipt form” means. 


(a) in the case of an official receipt issued by an Teco! dis- 


trict agent or a registered agent under subsection 2000(1), any — 


printed form that an electoral district agent or a registered 
agent, as the case may be, has that is capable of being com- 
pleted, or that originally was intended to be completed, as an 
official receipt of the electoral. district RE | or Tegislane, 
agent; and - _ 
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_ (b) in the case of an official receipt issued by an official agent 
under subsection 2000(2), the official form prescribed under 
_ section 477 of the Canada Elections Act. — eal Ey Ones 


Q) In this Part, “official agent’, “polling day” and nepistered 
= $ assigned to them by the Canada Elec- 


App! 
poae s. 2002 to read as ‘above, in fore on Royal ‘Assent. 3 


Technical Notes (July 2010): Subsection 2002(1) i is tmcied to an ie dee : 
tions “Chief Electoral Officer” and “nomination paper” and to repeal the definition 

“contribution”. Subsection 2002(2) of the Regulations is amended to repeal the defi- 
nitions “registered party” and “officially nominated candidate”. 


Definitions [Reg. 2002]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “official agent” — Reg. 2002(2); “official receipt” — Reg. 2002(1); 
“person” — ITA 248(1); “registered agent” —Reg. 2002(1). 


PART XXI — ELECTIONS IN RESPECT OF 
SURPLUSES 


History: Part XXI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


2100. Reduction of tax-paid undistributed surplus on hand 
or 1971 capital surplus on hand — Any election under subsec- 
tion 83(1) of the Act in respect of a dividend payable before 1979 
by a Canadian corporation shall be made by filing with the Minister 
the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 


(d) where paragraph (e) is not applicable, schedules showing the 
computation of the amount, immediately before the election, of 
the corporation’ s 


(i) tax-paid undistributed surplus on hand, if any, 
(ii), 1971 capital surplus on hand, if any, and 
(ii) 1971 undistributed income on hand, if any; and 


(e) where subsection 83(3) of the Act is applicable, schedules 
showing the computation of the amount, immediately before the 
dividend became payable, of the corporation’s 


(i) tax-paid undistributed surplus on hand, if any, 
(ii) 1971 capital surplus on hand, if any, and 
(iii) 1971 undistributed income on hand, if any. 


History: That portion of para. 2100(e) preceding subpara. (i) substituted by P.C. 1988- 
390, s. 11, March 3, 1988, Canada Gazette, Part Il, March 16, 1988; effective October 
29, 1985. 


S. 2100 amended by P.C. 1983-867, March 25, 1983, Canada Gazette; Part I, April, 
1983, to remove the requirement to file duplicate copies of the documents listed. 


All that portion of s. 2100 preceding para. (a) substituted by P.C. 1980-502, s. 2, Febru- 
ary 8, 1980, Canada Gazette, Part II, February 27, 1980, effective January 1, 1980. 


Definitions [Reg. 2100]: “1971 capital surplus on hand”, “amount” — ITA 248(1); 
“Canadian corporation” — ITA 89(1), 248(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “dividend”, “Minister”, “person”, “prescribed”, “tax-paid undistrib- 
uted surplus on hand” —ITA 248(1). 


2101. Capital dividends and life insurance _ capital 
dividends payable by private corporations — Any election 
under subsection 83(2) of the Act in respect of a dividend payable 
by a private corporation shall be made by filing with the Minister 
the following documents: 


(a) the form prescribed by the Minister; 


1928 


Part XXI — Elections re Surpluses 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be. made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 

(d) where the election has been made under subsection 83(2) of 
the Act and paragraph (e) is'not applicable, schedules showing 
the computation of the amount, immediately before the election, 
of the corporation’s 


(i) capital dividend account, and 


(ii) 1971. undistributed income on hand, if any, if the divi- 
dend was payable on or prior to March 31, 1977; and 


(e) where the election has been made under subsection 83(2) of 
the Act and subsection 83(3) of the Act is applicable, schedules 
showing the computation of the amount, immediately before the 
dividend became payable, of the corporation’s 


(i) capital dividend account, and 


(ii) 1971 undistributed income on hand, if any, if the divi- 
dend was payable on or prior to March 31, 1977. 
History: That portion of s. 2101 preceding para. (a) substituted, and paras. (f) and (g) 
revoked, applicable with respect to dividends paid after May 23, 1985; that portion of 
para. 2101(e) preceding subpara. (i) substituted effective October 29, 1985, by P.C, 
1988-390, s. 12,'March 3, 1988, Canada Gazette, Part II, March 16, 1988. 


That portion of s. 2101 preceding para. (a), that portion of para. (d) preceding subpara. 
(i), and para (€) substituted’ and paras. (f) and (g) added by P.C. 1984-3789, s. 10, 
November 29, 1984, Canada Gazette, Part Il, December 12, 1984, effective June 29, 
1982. 


S. 2101 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part II, April, 
1983, to remove the requirement to file duplicate copies of the documents listed. 


Subparas. 2101(d)(ii), (e)Gi) substituted by P.C. 1978-2394, s. 1, July 26, 1978, Can- 
ada Gazette, Part I], August 9, 1978, effective for the period commencing April 1, 
1977. 


Definitions [Reg. 2101]: “amount” —ITA 248(1);. “capital dividend” —ITA 
83(2)-(2.4), 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “dividend”, 
“Minister”, “person”, “prescribed” — ITA 248(1); “private corporation” — ITA 89(1), 
248(1). 

Interpretation Bulletins: IT-66R6: Capital dividends. 

Forms: T2054: Election for a capital dividend under subsec. 83(2). 


2102. Tax.on 1971 undistributed income on hand — (1) 
[Revoked] 


History: Subsec. 2102(1) revoked by P.C. 1980-502, subsec. 3(1), February 8, 1980, 
Canada Gazette, Part II, February 27, 1980. 


(2). Any retroactive election by, a corporation under subsection 
196(1.1) of the Act, in respect of a dividend payable before 1979 in 
respect of which an election was made under section 83 of the Act, 
shall be made by filing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where ‘the directors of the’ corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the corpora- 
tion; and 
(d) a schedule showing the computation of the amount, immedi- 
ately before the time immediately before the specified election 
referred to in subsection 196(1.1) of the Act was made, of the 
corporation’s 1971 undistributed income on hand. 

History: Subsec. 2102(2) amended by P.C. 1983-867, March 25, 1983, Canada Ga- 


zette, Part II, April 13, 1983, to remove the requirement to file duplicate copies of the 
documents listed. 


All that portion of subsec. 2102(2) preceding para. (a) substituted by P.C. 1980-502, 
subsec. 3(2), February 8, 1980, Canada Gazette, Part II, February 27, 1980. 
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2103. [Revoked] 


History: S. 2103 revoked by P.C. 1978-2394, s. 2, July 26, 1978, Canada Gazette, 
Part II, August 9, 1978, effective for the period commencing January 1, 1978. 


2104. Capital gains dividends payable by mutual fund 
corporations and investment corporations — Any election 
under subsection 131(1) of the Act in respect of a dividend payable 
by a mutual fund corporation or an investment corporation shall be 
made by filing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors, of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 


(d) where paragraph (f) is not applicable, a schedule showing the 
computation of the amount, immediately before the election, of 
the corporation’s capital gains dividend account: and 


(e) [Revoked] 


(f) where subsection 131(1:1) of the Act is applicable, a sched- 
ule showing the computation of the amount, immediately before 
the earlier of 


(i) the date the dividend became payable, and 
(ii) the first day on which any part of the dividend was paid, 
of the corporation’s capital gains dividend account. 


History: That portion of s. 2104 preceding para. (a) substituted applicable to 1985 et 
seq., para. (d) substituted and para (e) revoked effective October 29, 1985, by P.C. 
1988-390, s. 13, March 3, 1988, Canada Gazette, Part II, March 16; 1988. 


S. 2104 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part Il, April, 
1983, to remove the requirement to file duplicate copies of the documents listed. 


Paras. 2104(d) substituted, (f) added by P.C. 1981-2409, s. 1, September 3, 1981, Can- 
ada Gazette, Part Il, September 23, 1981, applicable to elections made in respect of 
dividends that became payable after 1974. 

Definitions [Reg. 2104]: “amount” —ITA 248(1); “capital gain” — ITA °39(1), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “dividend” —ITA 
248(1); “investment corporation” —ITA 130(3), 248(1); “Minister? — ITA 248(1); 
“mutual fund corporation” —ITA 131(8), 248(1); “person”, “prescribed” — ITA 
248(1). 


Forms: T2055: Election in respect of a capital gains dividend under subsection 131(1). 


2104.1 [Capital gains dividends payable by mortgage 
investment. corporations] — Any election under subsection 
130.1(4) of the Act in respect of a dividend payable by a mortgage 
investment corporation shall be made by filing with the Minister the 
following documents: 


(a) the documents referred to in paragraphs 2104(a) to (c); and 


(b) a schedule showing the computation of the capital gains divi- 
dend in accordance with paragraph 130.1(4)(a) of the Act. 
History: S. 2104.1 added by P.C. 1988-390, s. 14, March 3, 1988, Canada Gazette, 
Part II, March 16, 1988, applicable to 1985 et seq. 
Definitions [Reg. 2104.1]: “capital gain” —ITA 39(1), 248(1); “dividend”, “Min- 
ister’ —ITA 248(1); “mortgage investment corporation” —ITA 130.1(6), 248(1). 


Forms: T2012; Election in respect of a capital gains dividend under subsection 
130.1(4); T2143: Election not to be a restricted financial institution. 


2105. Capital gains dividends payable by non-resident- 
owned investment corporations — Any election under sub- 
section 133(7.1) of the Act in respect of a dividend payable by a 
non-resident-owned investment corporation shall be made by filing 
with the Minister the following documents: 


(a) the form) prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 
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(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the 
corporation; 


(d) where paragraph (e) is not applicable, a schedule showing 
the computation of the amount, immediately before the election, 
of the corporation’s capital gains dividend account; and 


(e) where subsection 133(7.3) of the Act is applicable, a sched- 
ule showing the computation of the amount, immediately before 
the earlier of 


(i) the date the dividend became payable, and 
(ii) the first day on which any part of the dividend was paid, 


of the corporation’s capital gains dividend account. 


History: S. 2105 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part 
Il, April, 1983, to remove the requirement to file duplicate copies of the documents 
listed. 


Paras. 2105(d) substituted, (e) added by P.C. 1981-2409, s. 2, September 3, 1981, Can- 
ada Gazette, Part Il, September 23, 1981, applicable to elections made in respect of 
dividends that became payable after 1974 except that in its application to dividends that 
became payable after 1974 and before 1979 paras. 2105(d) and (e) shall be read as 
follows: 


(d) Where paragraph (e) is not applicable, schedules showing the computation of 
the amount, immediately before the election, of the corporation’s 

(i) capital gains dividend account, and 

(ii) 1971 undistributed income on hand; and 


(e) where subsection 133(7.3) of the Act is applicable, schedules showing the 
computation of the amount, immediately before the earlier of 


(i) the date the dividend became payable, and 
(ii) the first day on which any part of the dividend was paid, 
of the corporation’s 
(iii) capital gains dividend account, and 
(iv) 1971 undistributed income on hand. 
Definitions [Reg. 2105]: “amount” —ITA 248(1); “capital gain’ —ITA 39(1), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “dividend”, “Min- 


ister’ —ITA 248(1); “non-resident-owned investment corporation” — ITA. 133(8), 
248(1); “person”, “prescribed” — ITA 248(1). 


Forms: T2054: Election for a capital dividend under subsec. 83(2); T2055: Election in 
respect of a capital gains dividend under subsection 131(1); T2063: Election in respect 
of a capital gains dividend under subsec. 133(7.1). 


2106. Alternative to additional tax on excessive elections 
[for capital dividends] — Any election under subsection 184(3) 
of the Act in respect of a dividend that was paid or payable by a 
corporation shall be made by 


(a) filing with the Minister the following documents: 


(i) a letter stating that the corporation elects under subsection 
184(3) of the Act in respect of the said dividend, 


(ii) where the directors of the corporation are legally entitled 
to administer the affairs of the corporation, a certified copy 
of 


(A) their resolution authorizing the election to be made, 
and 


(B) their declaration that the election is made with the 
concurrence of all shareholders who received or were en- 
titled to receive all or any portion of the said dividend and 
whose addresses were known to the corporation, 


(111) where the directors of the corporation are not legally en- 
titled to administer the affairs of the corporation, a certified 
copy of 


(A) the authorization of the making of the election, and 


(B) the declaration that the election is made with the con- 
currence of all shareholders who received or were entitled 
to receive all or any portion of the said dividend and 
whose addresses were known to the corporation, 


by the person or persons legally entitled to administer the af- 
fairs of the corporation, 
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(iv) a schedule showing the following information: 


(A) the date of the notice of assessment of the tax that 
would, but for the election, have been payable under Part 
Ill of the Act, 


(B) the full amount of the said dividend, 


(C) the date the said dividend became payable, or the first 
day on which any part of the said dividend was paid if 
that day is earlier, 


(D) the portion, if any, of the said dividend described in 
paragraph 184(3)(a) of the Act, 


(E) the portion, if any, of the said dividend that the corpo- 
ration is claiming for the purposes of an election in re- 
spect thereof under subsection 83(1) or (2), 130.1(4) or 
131(1) of the Act pursuant to paragraph 184(3)(b) of the 
Act, and 


(F) the portion, if any, of the said dividend that is deemed 
by paragraph 184(3)(c) of the Act to be a separate divi- 
dend that is a taxable dividend; and 


(b) making an election in prescribed manner and prescribed 
form in respect of any amount claimed under paragraph 
184(3)(b) of the Act. 

History: S. 2106 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part 


II, April 13, 1983, to remove the requirement to file duplicate copies of the documents 
listed. 


S. 2106 added by P.C. 1978-1138, April 13, 1978, Canada Gazette, Part II, April 26, 
1978, effective on and after January 1, 1972. 


Definitions [Reg. 2106]: “amount”, “assessment” — ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “dividend”, “Minister”, “person”, “prescribed”, 
“shareholder” — ITA 248(1); “taxable dividend” —ITA 89(1), 248(1). 


Interpretation Bulletins: IT-66R6: Capital dividends. 


2107. Tax-deferred preferred series — The following series of 
classes of capital stock are hereby prescribed for the purposes of 
subsection 83(6) of the Act to be tax-deferred preferred series: 


(a) The Algoma Steel Corporation, Limited, 8% Tax Deferred 
Preference Shares Series A; 


(b) Aluminum Company of Canada, Limited, $2.00 Tax De- 
ferred Retractable Preferred Shares; 


(c) Brascan Limited, 8'/% Tax Deferred Preferred Shares Series 
x 


(d) Canada Permanent Mortgage Corporation, 67/%4% Tax De- 
ferred Convertible Preference Shares Series A; and 


(e) Cominco Ltd., $2.00 Tax Deferred Exchangeable Preferred 
Shares Series A. 


History: S. 2107 added by P.C. 1978-2394, s. 3, July 26, 1978, Canada Gazette, Part 
II, August 9, 1978, effective for the period commencing January 1, 1979. 


Definitions [Reg. 2107]: “Canada” —ITA 255, Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1). 


PART XXII — SECURITY INTERESTS 


History: The heading before s. 2200 amended by P.C. 1999-1341, s. 1, July 28, 1999, 
Canada Gazette, Part II, August 18, 1999, deemed to have come into force on June 15, 
1994. 


Part XXII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


2200. [Discharge of security] Where under. subsection 
220(4) of the Act the Minister has accepted, as security for payment 
of taxes, a mortgage or other security or guarantee, he may, by a 
document in writing, discharge such mortgage or other security or 
guarantee. 

History: S. 2200 amended by P.C. 1994-1817, para. 62(c), November 1, 1994, Can- 
ada Gazette, Part Il, November 30, 1994. 

Definitions [Reg. 2200]: “Minister” — ITA 248(1); “security”, “writing”? — Jnter- 
pretation Act 35(1). 
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2201. (1) For the purpose of subsection 227(4.2) of the Act, “pre- 
scribed security interest”, in relation to an amount deemed by sub- 
section 227(4) of the Act to be held in trust by a person, means that 
part of a mortgage securing the performance of an obligation of the 
person, that encumbers land or a building, where the mortgage is 
registered pursuant to the appropriate land registration system 
before the time the amount is deemed to be held in trust by the 
person. 


(2) For the purpose of subsection (1), where, at any time after 1999, 
the person referred to in subsection (1) fails to pay an amount 
deemed by subsection 227(4) of the Act to be held in trust by the 
person, as required under the Act, the amount of the prescribed se- 
curity interest referred to in subsection (1) is deemed not to exceed 
the amount by which the amount, at that time, of the obligation out- 
standing secured by the mortgage exceeds the total of 


(a) all amounts each of which is the value determined at the time 
of the failure, having regard to all the circumstances including 
the existence of any deemed trust for the benefit of Her Majesty 
pursuant to subsection 227(4) of the Act, of all the rights of the 
secured creditor sécuring the obligation, whether granted by the 
person or not, including guarantees or rights of set-off but not 
including the mortgage referred to in:subsection (1), and 


(b) all amounts applied after the time of the failure on account of 
the obligation, 


so long as any amount deemed under any enactment administered 
by the Minister, other than the Excise Tax Act, to be held in trust by 
the person, remains unpaid. 


(3) For greater certainty, a prescribed security interest includes the 
amount of insurance or expropriation proceeds relating to land or a 
building that is the subject of a registered mortgage interest, ad- 
justed after 1999 in accordance with subsection (2), but does not 
include a lien, a priority or any other security interest created by 
statute, an assignment or hypothec of rents or leases, or a mortgage 
interest in any equipment or fixtures that a mortgagee or any other 
person has the right absolutely or conditionally to remove or dis- 
pose of separately from the land or building. 


History: S. 2201 added by P.C. 1999-1341, s. 2, July 28, 1999, Canada Gazette, Part 
IL, August 18, 1999, deemed to have come into force on June 15, 1994. 


Definitions [Reg. 2201]: “amount” — ITA 248(1); “Her Majesty” — Interpretation 
Act 35(1); “Minister”, “person”, “prescribed” — ITA 248(1); “trust? —ITA 104(1), 
248(1), (3). 


PART XXIIl — PRINCIPAL RESIDENCES 


History: Part XXIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


2300. Any election by a taxpayer under subparagraph 40(2)(c)(ii) of 
the Act shall be made by attaching to the return of income required 
by section 150 of the Act to be filed by him for his taxation year in 
which the disposition of the land, including the property that was 
his principal residence, occurred, a letter signed by the taxpayer 


(a) stating that he is electing under that subparagraph; 


(b) stating the number of taxation years ending after the acquisi- 
tion date (within the meaning assigned by paragraph 40(2)(b) of 
the Act) for which the property was his principal residence and 
during which he was resident in Canada; and 


(c) giving a description of the property sufficient to identify it 
with the property designated as his principal residence. 


History: Para. 2300(b) substituted by P.C. 1980-2224, s. 1, August 27, 1980, Canada 
Gazette, Part II, September 10, 1980, effective in respect of dispositions after March 
34571977: 

Definitions [Reg. 2300]: “disposition”, “property” — ITA 248(1); “resident in Can- 
ada” — ITA 250; “taxation year” — ITA 249; “taxpayer” —ITA 248(1). 


2301. Any designation by a taxpayer under subparagraph 54(g)(iii) 
[54“principal residence’’(c)] of the Act shall be made in the return 
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of income required by section 150 of the Act to be filed by him for 
any taxation year of the taxpayer in which 


(a) he has disposed of a property that is to be designated as his 
principal residence; or 


(b) he has granted an option to acquire such property. 


Definitions [Reg. 2301]: “disposed” — ITA 248(1)“disposition”; “property” —ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-120R6: Principal residence. 


Forms: T1079: Designation of a property as a principal residence by a personal trust; 
T1079-WS: Principal residence worksheet, T1255: Designation of a property as a prin- 
cipal residence by the legal representative of a deceased individual; T2091(IND): Des- 
ignation of a property as a principal residence by an individual (other than a personal 
trust); T2091(IND)-WS: Principal residence worksheet. 


PART XXIV — INSURERS 


History: Part XXIV (ss. 2400-2409) was substituted by P.C. 1979-2483, September 
13, 1979, Canada Gazette, Part II, September 26, 1979. 


2400. — (1) Definitions — The definitions in this subsection ap- 
ply in this Part. 


“attributed surplus” of a non-resident insurer for a taxation year is 
the total of 


(a) the insurer’s property and casualty surplus for the year, and 
(b) either, 


(i) if the insurer elects for the year in prescribed form and 
manner, 50% of the total of 


(A) the amount that would have been determined at the 
end of the year in respect of the insurer under subpara- 
graph (a)(ii) of the definition “Canadian investment 
fund”, and 


(B) the amount that would have been determined at the 
end of the preceding taxation year in respect of the insurer 
under subparagraph (a)(ii) of the definition “Canadian in- 
vestment fund’, 


each amount being calculated as if throughout the year and 
the preceding taxation year the insurer had.been a life insurer 
resident in Canada and had not carried on any insurance busi- 
ness other than a life insurance. business or an accident and 
sickness insurance business, or 


(ii) if the insurer does not elect under subparagraph (i) for the 
year, 120% of the total of all amounts each of which is 50% 
of the amount determined in accordance with regulations or 
guidelines made under Part XIII of the Insurance Companies 
Act to be the margin of assets in Canada over liabilities in 
Canada required to be maintained by the insurer as at the end 
of the year or as at the end of the preceding taxation year in 
respect of an insurance business carried on in Canada (other 
than a property and casualty insurance business). 


“Canadian business property’”’ of an insurer for a taxation year in 
respect of an insurance business means 


(a) if the insurer was resident in Canada throughout the year and 
did not carry on an insurance business outside Canada in the 
year, property used or held by it in the year in the course of 
carrying on the business in Canada; and 


(b) in any other case, designated insurance property of the in- 
surer for the year in respect of the business. 


“Canadian equity property” of a person or partnership (in this 
definition referred to as the “taxpayer’’) at any time means property 
of the taxpayer that is 


(a) a share of the capital stock of, or an income bond, income 
debenture, small business development bond or small business 
bond issued by, a person (other than a corporation affiliated with 
the taxpayer) resident in Canada or a Canadian partnership; or 
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(b) that proportion of property that is shares of the capital stock 

of an entity that is a corporation affiliated with the taxpayer or 

an interest in an entity that is a partnership or trust, that 
(i) the total value for the taxation year or fiscal period of the 
entity that includes that time of Canadian equity property of 
the entity, 

is of 
(ii) the total value for the year or period of all property. of the 
entity. 

Related Provisions: Reg. 2400(7) — No double counting. 


“Canadian investment fund” of an insurer at the end of a taxation 
year means 


(a) in the case of a life insurer resident in Canada, the total of 
(i) the amount determined by the formula 


Ae B 
where 


A is the amount of the insurer’s Canadian reserve liabilities 
as at the end of the year (to the extent that the amount 
exceeds the amount of surplus appropriations included in 
that amount), and 


B_ is the amount of the insurer’s Canadian outstanding pre- 
miums and policy loans as at the end of the year (to the 
extent that the amount of the premiums and loans are in 
respect of policies referred to in paragraphs (a) to (c) of 
the description of A in the definition “Canadian reserve 
liabilities” and were not otherwise deducted in computing 
the amount of the insurer’s Canadian reserve liabilities as 
at the end of the year), and 


(ii) the greater of 
(A) the amount determined by the formula 


C+((D—E+F)x(G/H)) 
where 
C is 8% of the amount determined under subparagraph 


(i), 

D is the total of all amounts each of which is the amount 
of a deferred realized net gain or an amount expressed 
as a negative number of a deferred realized net loss of 
the insurer as at the end of the year, 


E is the total of all amounts each of which is the amount 
of an item reported as an asset that is owned by the 
insurer at the end of the year and is a share of the capi- 
tal stock of, or a debt owing to the insurer by, a finan- 
cial institution affiliated with the insurer, 


F is the total ofall amounts each of which is the amount 
as at the end of the year of a debt assumed or incurred 
by the insurer in respect of the acquisition of an asset 
described in E (or another property for which an asset 
described in E is a substituted property), 


G is the amount of the insurer’s weighted Canadian lia- 
bilities as at the end of the year, and 


H_ is the amount of the insurer’s weighted total liabilities 
as at the end of the year, and 


(B) the amount determined by the formula 


(I-J+K+L)x (MIN) 
where 


I is the total of all amounts each of which is the amount 
of an item reported as an asset of the insurer as at the 
end of the year (other than an item that at no time in 
the year was used or held by the insurer in the course 
of carrying on an insurance business), 


J is the total of all amounts each of which is the amount 
of an item reported as a liability of the insurer (other 
than a liability that was at any time in the year con- 
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nected with an asset that was not used or held by the 
insurer in the course of carrying on an insurance busi- 
ness at any time in the year) as at the end of the year in 
respect of an insurance business carried on by the in- 
surer in the year, 


K is the total of all amounts each of which is an amount 

of an item reported by the insurer as at the end of the 
year as a general provision or allowance for impair- 
ment in respect of investment property of the insurer 
for the year, 


L’ is the total of all amounts each of which is an amount 
of a deferred realized net gain or an amount expressed 
as a negative number of a deferred realized net loss of 
the insurer as at the end of the year, 


M is the amount of the insurer’s weighted Canadian lia- 
bilities as at the end of the year, and 


N is the amount of the insurer’s weighted total liabilities 
as at the end of the year; and 


(b) in the case of a non-resident insurer, the total of 


(i) the amount, if any, by which the amount of the insurer’s 
Canadian reserve liabilities as at the end of the year exceeds 
the total of 


(A) the amount of the insurer’s Canadian outstanding pre- 
miums and policy loans (to the extent that the amount of 
the premiums or loans are in respect of policies referred 
to in paragraphs (a) to (c) of the description of A in the 
definition “Canadian reserve liabilities” and were not oth- 
erwise deducted in computing the amount of the insurer’s 
Canadian reserve liabilities as at the end of the year), and 


(B) the amount of the insurer’s deferred acquisition ex- 


’ penses as at the end of the year in respect of its property 


and casualty insurance business carried on in Canada, and 


(ii) the greatest of 


(A) the total of 


(1) 8% of the amount determined under subparagraph 
(i), and 


(II) the total of all amounts each of which is an 
amount of a deferred realized net gain or an amount 
expressed as a negative number of a deferred realized 
net loss of the insurer as at the end of the year in re- 
spect of an insurance business carried on by the in- 
surer in Canada; 


(B) the amount, if any, by which the total of 


(I) the amount of the insurer’s surplus funds derived 
from operations as at the end of its preceding taxation 
year, 


(II) the total determined under subclause (A)(I]) to the 
extent not included in subclause (1), and. 


(IIL) the total of all amounts in respect of which the 
insurer made an election under subsection 219(4) or 
(5.2) of the Act, each of which is an amount included 
in the total determined in respect of the insurer under 
subparagraph 219(4)(a)(i.1) of the Act as at the end of 
its preceding taxation year 


exceeds 


(IV) the total of amounts determined in respect of the 
insurer under subparagraphs 219(4)(a)(ii), (iii), (iv) 
and (v) of the Act, as at the end of the year, and 

(C) the total of 


(1) the amount of the insurer’s attributed surplus for 
the year, and 


(II) if the amount under subclause (I) was determined 
without the taxpayer electing under subparagraph 
(b)(i) of the definition “attributed surplus”, the amount 
determined under subclause (A)(II). 
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Related Provisions: Reg. 2400(6) — Interpretation for cl: (a)(éi)(B): 


“Canadian investment property” of an insurer for a taxation year 
means an investment property of the insurer for the year (other than, 
if the insurer is non-resident, property established by the insurer as 
not being effectively connected with its insurance businesses car- 
ried on in Canada in the year) that is, at any time in the year 


(a) real property situated in Canada; 


(b) depreciable property situated in Canada or leased to.a person 
resident.in Canada for use inside and outside of Canada; 


(c) a mortgage, a hypothec, an agreement of sale or any other 
_ form, of indebtedness in respect of property, described in para- 
graph (a).or (b); 

(d) a Canadian equity property; 

(e).a Canadian resource. property; 

(f),a deposit balance of the i insurer that, is in Gaeaciat currency; 


(g) a bond, debenture or other form of indebtedness, in Canadian 
currency, issued by 


(i) a person resident in Canada or a Canadian partnership, or 
(ii) the: government of Canada, a province or any of their po- 
litical subdivisions; or 
(h) a property that is 

(i) a share of the capital stock of a'Corporation resident in 
Canada that is affiliated with the insurer, if at least 75% of 
the total value for the year of all property of the corporation 
is attributable to property that would be Canadian investment 
property if it were owned by an insurer, or 


(ii) an interest ina Canadian partnership, or a trust resident in 
Canada, if at least 75% of the total value for the year of all 
property of the partnership or. trust, as the case may be, is 
attributable to. property. that would be Canadian investment 
property if it were owned by an insurer; or 


(i) an amount due or an amount accrued to the insurer On ac- 
count of income that 


(i) is from designated insurance property for the year that is 
Canadian investment property of the insurer for the year be- 
cause of any of paragraphs (a) to (h), and 


(ii) was assumed in computing the insurer’s Canadian reserve 
liabilities; for the year. 


“Canadian outstanding premiums” of an insurer at any time 
means the total of all amounts each of which is the amount of an 
outstanding premium of the insurer with respect to an insurance 
policy at that time, to the extent that the amount of the premium has 
been assumed to have been paid in computing the insurer’s Cana- 
dian reserve liabilities as at that time. 


“Canadian reserve liabilities” of an insurer as at the end of a taxa- 
tion year means the amount determined by the formula 


A-B 

where : 

A is the total of the insurer’s liabilities and reserves (other than 
liabilities and reserves in respect of a segregated fund) as at the 
end ofthe year in respect of 

(a) life insurance policies in Canada, 

(b) fire insurance policies issued or effected in respect of pro- 
perty situated in Canada, and 

(c) insurance policies of any other class covering risks ordi- 
narily within Canada at the time the policy was issued or ef- 
fected; and 

B «is the total: of the reinsurance recoverable reported as a reinsur- 
ance asset by the insurer as at the end of the year relating to its 
liabilities and reserves in A, 

Related Provisions: ITA 257 — Negative amounts in formulas. 


“deposit balance” of an insurer means an amount standing to the 
insurer’s credit as or on account of amounts deposited with a corpo- 
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ration authorized to accept deposits or to carry on the’ business’ of 
offering to the public’ its services as a trustee. 


“equity limit” of an insurer for a taxation year. means 


(a) in respect of a life insurer resident in Canada, that proportion 
of the total of all amounts each of which is the value for the year 
of an equity property of the insurer that 


(i) the insurer’ s weighted Canadian liabilities as at the end of 
the year 


is of 


(ii) the insurer’s weighted total liabilities as at the end of the 
year; 


(b) in respect of a non-resident insurer (other than a life insurer), 
25% of the total of 


(i) the amount, if any, by which the insurer’s mean Canadian 
reserve liabilities for the year exceeds 50% of the total of its 
premiums receivable and deferred acquisition expenses as at 
the end of the year and its premiums receivable and deferred 
acquisition expenses. as at the end of its.preceding. taxation 
year to the extent that those amounts were included in the 
insurer’s Canadian reserve liabilities for the year or the’ pre- 
ceding taxation year, as the case may be, in respect of the 
insurer’s business in Canada, and 


(ii) the insurer’ S property and casualty surplus for the year; 
and 


(c) in respect of a non-resident life insurer, the total of 
(i) either, 


(A) if the insurer makes an election referred to in subpara- 
graph (b)(a) of the definition “attributed surplus” for the 
year, the greater of 


(I) that proportion of the total of all amounts each of 
which is the value for the year of an equity property of 
the insurer that 


1. the insurer’s weighted Canadian liabilities as at 
the end of the year 


is of 
2. the insurer’s. weighted total liabilities as at the 
end of year; and 


(I). 8% of the insurer’s. mean, Canadian investment 
fund for the. year, or 


(B) if the insurer does not make this election for the year, 
8% of the insurer’s mean cup investment fund for 
the year, 


(ii) 25% of the amount, if any, by which 


(A) the insurer’s mean Canadian reserve liabilities for the 
year (determined on the assumption that the insurer’s pro- 
perty. and .casualty insurance business carried on in Can- 
ada during the year was its only insurance business car- 
ried on in Canada that year) 


exceeds 


(B) 50% of the total of its premiums receivable and de- 
ferred acquisition expenses as at the end of the year and 
its premiums receivable and deferred acquisition expenses 
as at the end of its preceding taxation year, to the extent 
that those, amounts. were included in the insurer’s Cana- 
dian reserve liabilities as at the end of the year or the pre- 
ceding taxation year, as the case may be, (determined on 
the assumption ‘that the insurer’s property and casualty in- 
surance business carried on in Canada during the year 
was its only insurance, business carried on in Canada that 
year), and 


(iii) 25% of ‘the insurer’s property and casualty surplus for 
the year. 
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“equity property” of a person or partnership (in this definition re- (ii) the amount deductible under section 142.4 of the Act in 
ferred to as the “taxpayer’) at any time means property of the tax- computing the insurer’s income for the year in respect of a 
payer that is property disposed of by the insurer that was, in the taxation 


(a) a share of the capital stock of, or an income bond, income year of disposition, a Canadian business property of the in- 


debenture, small business development bond or small business 
bond issued by, another person (other than a corporation affili- 
ated with the taxpayer) or partnership; or 


(b) that proportion of property that is shares of the capital stock 
of a corporation affiliated with the taxpayer or an interest in a 
partnership or trust that 


(i) the total value for the taxation year or fiscal period of the 
corporation, partnership or trust that includes that time of eq- 
uity property of the corporation, partnership or trust, as the 
case may be, 


is of 
(ii) the total value for the year or period of all property of the 
corporation, partnership or trust, as the case may be. 


Related Provisions: Reg. 2400(7) — No double counting. 


“financial institution” means a corporation that is 


(a) a corporation described in any of paragraphs (a) to (e) of the 
definition “restricted financial institution” in subsection 248(1) 
of the Act; or 


(b) a particular corporation all or substantially all of the value of 
the assets of which is attributable to shares or indebtedness of 
one or more corporations described in paragraph (a) to which the 
particular corporation is affiliated. 


surer for that year in respect of the insurer’s life insurance 
business, 


(iii) the insurer’s loss for the year from the disposition of a 
Canadian business property of the insurer for the year in re- 
spect of the insurer’s life insurance business, other than a 
capital property or a property in respect of the disposition of 
which section 142.4 of the Act. applies, or 

(iv) the insurer’s allowable capital loss for the year from the 
disposition of a Canadian business property of the insurer for 
the year in respect of the insurer’s life insurance business. 


‘4nvestment property” of an insurer for a taxation year means non- 
segregated property owned by the insurer, other than a policy loan 
payable to the insurer, at any time in the year that is 


(a) property acquired by the insurer for the purpose of earning 

gross investment revenue in the year, other than property that is 
(i) property, a proportion of which is investment property of 
the insurer for the year because of paragraph (b), 


(ii) a share of the capital stock of, or a debt owing to the 
insurer by, a corporation affiliated with the insurer, or 


(iii) an interest in a partnership or trust; 


(b) that proportion, if any, of property of the insurer that is land, 
depreciable property or property that would have been deprecia- 
ble property if it had been situated in Canada and used or held 


“foreign policy loan” means an amount advanced by an insurer to by the insurer in the year in the course of carrying on an insur- 
a policyholder in accordance with the terms and conditions of a life ance business in Canada that 
insurance policy, other than a life insurance policy in Canada. (i) the use made of the property by the insurer in the year for 


F er ‘ } Ali the purpose of earning gross investment revenue in the year 
“gross Canadian life investment income” of a life insurer for a pup ° y 


taxation year means the amount, if any, by which is of 
(a) the total of all amounts each of which is (ii) the whole use made of the property by the insurer in the 
year; 


(i) the insurer’s gross investment revenue for the year, to the 
extent that the revenue is from Canadian business property of 
the insurer for the year in respect of the insurer’s life insur- 
ance business, 


(ii) the amount included in computing the insurer’s income 
for the year under paragraph 138(9)(b) of the Act, 


(iii) the portion of the amount deducted under paragraph 
20(1)(1) of the Act in computing the insurer’s income for its 
preceding taxation year that was in respect of Canadian busi- 
ness property of the insurer for that year in respect of the 
insurer’s life insurance business, 


(iv) the amount included under section 142.4 of the Act in 
computing the insurer’s income for the year in respect of pro- 
perty disposed of by the insurer that was, in the taxation year 
of disposition, Canadian business property of the insurer for 
that year in respect of the insurer’s life insurance business, 


(v) the insurer’s gain for the year from the disposition of a 
Canadian business property of the insurer for the year in re- 
spect of the insurer’s life insurance business, other than a 
capital property or a property in respect of the disposition of 
which section 142.4 of the Act applies, or 

(vi) the insurer’s taxable capital gain for the year from the 


disposition of a Canadian business property of the insurer for 
the year in respect of the insurer’s life insurance business 


exceeds 


(b) the total of all amounts each of which is 


(i) the portion of the amount deducted under paragraph 
20(1)(1) of the Act in computing the insurer’s income for the 
year that is in respect of Canadian business property of the 
insurer for the year in respect of the insurer’s life insurance 
business, 


(c) if the insurer is a life insurer, property described in any of 

paragraphs 138(4.4)(a) to (d) of the Act; 

(d) either 
(i) a share of the capital stock of, or a debt owing to the 
insurer by, a corporation (other than a corporation that is a 
financial institution) affiliated with the insurer, if the total 
value for the year of all investment property of the corpora- 
tion for the year is not less than 75% of the total value for the 
year of all its property, or 


(ii) an interest in a partnership or trust, if the total value for 
the year of all investment property of the partnership or trust, 
as the case may be, for the year is not less than 75% of the 
total value for the year of all its property, 


and for the purpose of this paragraph (other than for the purpose 
of determining whether a corporation is a financial institution) 
every corporation, partnership and trust is deemed to be an in- 
surer; or 


(e€) an amount due or an amount accrued to the insurer on ac- 
count of income that 


(i) is from designated insurance property for the year that is 
investment property of the insurer for the year because of any 
of paragraphs (a) to (d), and 

(ii) was assumed in computing the insurer’s Canadian reserve 
liabilities for the year. 


“mean Canadian outstanding premiums” of an insurer fora taxa- 
tion year means 50% of the total of 


(a) its Canadian outstanding premiums as at the end of the year, 
and 


(b) its Canadian outstanding premiums as at the end of its pre- 
ceding taxation year. 
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‘mean Canadian reserve liabilities” of an insurer for a taxation 
year means 50% of the total of 


(a) its Canadian reserve liabilities as at the i of the year, and 


(b) its Canadian reserve liabilities as at the end of its preceding 
taxation year. 


“mean maximum tax actuarial reserve” in respect of a particular 
class of life insurance. policies of .an, insurer for a, taxation .year 
means 50% of the total of 


(a) its maximum tax actuarial reserve for that class of policies 
for the year, and 


(b) its maximum tax actuarial reserve for that class of policies 
for its preceding taxation year. 


“mean policy loans” of an insurer for a taxation year means 50% 
of the total of 


(a) its policy loans as at the end of the year, and 
(b) its policy loans as at the end of its:preceding taxation year. 


“outstanding premiums” of an insurer with respect to an insur- 
alice policy at any time means premiums due to the insurer under 
the policy at that time but unpaid. 


“property and casualty surplus” of an insurer for a taxation year 
means the total of 


(a) 7.5% of the total. of 


(i) its unearned premium reserve as at the end of the year (net 
of reinsurance recoverables in respect of the reserve) in re- 
spect of its property and casualty insurance business, 


(ii) its unearned premium reserve as at the end of its preced- 
ing taxation year (net of reinsurance recoverables in respect 
of the reserve) in respect of its property and casualty insur- 
ance business, 


(iii) its provision for unpaid claims and adjustment expenses 


as at the end of the year (net of reinsurance recoverables in 


respect of the provision) in respect of its property and casu- 
alty insurance business, and 


(iv) its provision for unpaid claims and adjisttidht expenses 
as at the end of its preceding taxation year (net of reinsurance 
recoverables in respect of the provision) in respect of its pro- 
perty and casualty insurance business, 


and 
(b) 50% of the total of 


(i) its investment valuation reserve as at the end of the year in 
respect of its property and casualty insurance business, and 


(ii) its investment valuation reserve as at the end of its pre- 
ceding taxation year in respect of its property and casualty 
insurance business. 


“reinsurance recoverable” of an insurer means the total of all 
amounts each of which is an amount reported as a reinsurance asset 
of the insurer as at the end of'a taxation year in respect = an 
amount recoverable from a reinsurer. 


Related Provisions: Reg. 8600“‘total reserve liabilities” — Reinsurance recoverable 
deducted from total reserve liabilities. 


“value” for a taxation year of a property of a person or partnership 
(in this definition referred to:as the ‘““owner’’) means 


(a) in the case of a property that is a mortgage, hypothec, an 
agreement of sale or an investment property that is a deposit bal- 
ance, the amount, if any, by which 
(i) the amount obtained when the gross investment revenue 
of the owner for the year from the property is divided by the 
average rate of interest earned by the owner (expressed as an 
annual rate) on the amortized cost of the property during the 
year 
exceeds 
(ii). the amount obtained when. the interest payable by the 
owner, for the period in the year during which the property 
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was held by the owner, on debt assumed or incurred by the 
. Owner in respect of the acquisition of the property (or another 
property for which the property is a substituted property) is 
divided by the average rate of interest payable by. the owner 
(expressed as an annual rate).on the debt for the year; 


(b) in the case of a property that is an amount due or an amount 
accrued to the owner, the total of the amounts due or accrued at 
the end of each day in the year divided by the number of days in 
the year; 


(c) in the case of a property (other than a property referred to in 
paragraph (a) or (b)) that was not owned by the owner through- 
out the year, the amount, if any, by which 


(i) that proportion of 
(A) the carrying value of the property as at the end of the 


- preceding taxation year, if the property was owned by the 
owner at that time, 


(B) the carrying value of the property as at the end of the 
year, if the property was owned by the owner at that time 
and not at the end of the preceding taxation year, and 


(C) in any other case, the cost of the property to the 
owner when it was acquired, 


that the number of days that are in the year and at the end of 
which the owner owned the property is of the number of days 
in the year, 


exceeds 


(ii) the amount obtained when the interest payable by the 
owner, for the period in the year during which the property 
was held by the owner, on debt assumed or incurred by the 
owner in respect of the acquisition of the property (or another 
property for which the property is a substituted, property) is 
divided by the average rate of interest payable by the owner 
(expressed as an annual rate) on the debt for the year; and 


(d) inthe case of any other property, the-amount,.if any, by 
which 


(i) 50% of the total of 


(A) the carrying value of the property as at the end of the 
year, and 


(B) the carrying value of the property as at the end of the 
preceding taxation year 


exceeds 


(ii) the amount obtained when the interest payable by the 
owner, for the period in the year during which the property 
was held by the owner, on debt assumed or incurred by the 
owner in respect of the acquisition of the property (or another 
property for which the property is a:substituted property) is 
divided by. the. average rate of interest payable by, the owner 
(expressed as an annual rate) on the debt. for the year. 


“weighted Canadian liabilities” of an insurer as at the end of a 
taxation year means the total of 


(a) 300% of the amount, if any, by. which 


(i) the total of all amounts each of which is an amount that is 
in respect of an insurance business carried on by the insurer 
in Canada and that is reported as a liability (other than a lia- 
bility in respect of an amount payable out of a, segregated 
fund) of the insurer in respect of a life insurance policy in 
Canada (other than an annuity) or an accident and sickness 
insurance policy as at the end of the year 


exceeds 
(ii) the total of 


(A) the insurer’s policy loans (other than policy loans in 
respect of annuities) as at the end of the year, and 

(B) ‘the reinsurance recoverable reported by the insurer as 
at the end of the year relating to its liabilities described in 
subparagraph (i), and 
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(b) the amount, if any, by which 


(i) the total of all amounts each of which is an amount in 
respect of an insurance business carried on by the insurer in 
Canada that is reported as a liability of the insurer as at the 
end of the year, except to the extent that the amount is 


(A) in respect of an insurance policy (other than an annu- 
ity) described in subparagraph (a)(i), 

(B) a liability in respect of an amount payable out of a 
segregated fund, or 


(C) a debt incurred or assumed by the insurer to acquire a 
property of the insurer, 


exceeds 
(ii) the total of 


(A) the insurer’s policy loans in respect of annuities as at 
the end of the year, and 


(B) the reinsurance recoverable reported by the insurer as 
at the end of the year relating to its liabilities described in 
subparagraph (i). 


‘“‘weighted total liabilities” of an insurer as at the end of a taxation 
year means the total of 


(a) 300% of the amount, if any, by which 


(i) the total of all amounts each of which is an amount that is 
in respect of an insurance business carried on by the insurer 
and that is reported as a liability (other than a liability in re- 
spect of an amount payable out of a segregated fund) of the 
insurer in respect of a life insurance policy (other than an 
annuity) or an accident and sickness insurance policy 


exceeds 
(ii) the total of 


(A) the insurer’s policy loans and foreign policy loans 
(other than policy loans and foreign policy loans in re- 
spect of annuities) as at the end of the year, and 


(B) the reinsurance recoverable reported by the insurer as 
at the end of the year relating to its liabilities described in 
subparagraph (i), and 

(b) the amount, if any, by which 


(1) the total of all amounts each of which is an amount that is 
in respect of an insurance business carried on by the insurer 
and that is reported as a liability of the insurer as at the end 
of the year, except to the extent that the amount is 


(A) in respect of an insurance policy (other than an annu- 
ity) described in subparagraph (a)(i), 

(B) a liability in respect of an amount payable out of a 
segregated fund, or 


(C) a debt incurred or assumed by the insurer to acquire a 
property of the insurer, 


exceeds 
(ii) the total of 


(A) the insurer’s policy loans and foreign policy loans in 
respect of annuities as at the end of the year, and 


(B) the reinsurance recoverable reported by the insurer as 
at the end of the year relating to its liabilities described in 
subparagraph (i). 

History: The description of B in subpara. (a)(i) and cl. (b)(i)(A) of “Canadian invest- 


ment fund” in subsec. 2400(1) amended by 2010, c. 25, subsecs. 81(2), (3), applicable 
to taxation years that begin after 2010. 


“Canadian reserve liabilities” and “reinsurance recoverable” amended by the said c. 25, 
subsec. 81(1), applicable to taxation years that begin after 2010. 


Subpara. (b)(i) of “equity limit” amended by the said c, 25, subsec. 81(4), applicable to 
taxation years that begin after 2010. 


Subparas. (a)(ii), (b)(ii) of “weighted Canadian liabilities” amended by the said c. 25, 
subsecs. 81(5), (6), applicable to taxation years that begin after 2010. 


Subparas. (a)(ii), (b)(ii) of “weighted total liabilities” amended by the said c. 25, sub- 
secs. 81(7), (8), applicable to taxation years that begin after 2010. 
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(2) Carrying value — For the purposes of this Part, the carrying 
value of a taxpayer’s property for a taxation year, except as other- 
wise provided in this Part, means 


(a) if the taxpayer is an insurer, the amounts reflected in the tax- 
payer’s non-consolidated balance sheet as at the end of the taxa- 
tion year accepted (or, if that non-consolidated balance sheet 
was not prepared, the taxpayer’s non-consolidated balance sheet 
as at the end of the year that would have been accepted) by the 
Superintendent of Financial Institutions, in the case of an insurer 
that is required under the Insurance Companies Act to report to 
that Superintendent, or by the superintendent of insurance or 
other similar officer or authority of the province under the laws 
of which the insurer is incorporated or otherwise formed, in the 
case of an insurer that is required by law to report to that officer 
or authority; and 


(b) in any other case, the amounts that would be reflected in the 
taxpayer’s non-consolidated balance sheet as at the end of the 
taxation year if that balance sheet were prepared in accordance 
with generally accepted accounting principles. 


(3) Amount or item reported — A reference in this Part to an 
amount or item reported as an asset ora liability of a taxpayer as at 
the end of a taxation year means an amount or item that is reported 
as an asset or a liability in the taxpayer’s non-consolidated balance 
sheet as at the end of the year accepted (or, if that non-consolidated 
balance sheet was not prepared, the taxpayer’s non-consolidated 
balance sheet as at the end. of the year that would have been ac- 
cepted) by the Superintendent of Financial Institutions, in the case 
of an insurer that is required under the Insurance Companies Act to 
report to that Superintendent, or by the superintendent of insurance 
or other similar officer or authority of the province under the laws 
of which the insurer is incorporated or otherwise formed, in the case 
of an insurer that is required by law to report to that officer or 
authority. 


(4) Application of certain definitions — For the purposes 


(a) of subsection 138(14) of the Act, the expressions “Canadian 
investment fund for a taxation year”, “specified Canadian as- 
sets” and “value for the taxation year” have the meanings pre- 
scribed for them by subsection 2404(1) as it read in its applica- 
tion to the 1977 taxation year; and 


(b) of subsection 219(7) of the Act, the expressions “attributed 
surplus” and “Canadian investment fund” have the meaning pre- 
scribed for them by subsection (1). 


(5) Deeming rules for certain assets — For the purposes of 
this Part, other than subsection 2401(6), an asset of an insurer is 
deemed not to have been used or.held. by the insurer in a taxation 
year in the course of carrying on an insurance business if the asset 


(a) is owned by the insurer at the end of the year; and 


(b) is a share of the capital stock of, or a debt owing to the in- 
surer by, a financial institution affiliated with the insurer during 
each of the days in the year during which the insurer owned the 
asset. 


(6) [Deeming rules for certain assets] — For the purposes of 
clause (a)(ii)(B) of the definition “Canadian investment fund” in 
subsection (1), an asset of an insurer is deemed not to have been 
used or held by the insurer in a taxation year in the course of carry- 
ing On an insurance business if the asset 


(a) is owned by the insurer at the end of the year; and 
(b) is 
(i) goodwill, or 
(ii) real. property (or the portion of real property) owned by 


the insurer and occupied by the insurer for the purposes of 
carrying on an insurance business. 


History: Subpara. 2400(6)(b)(i) amended by P.C. 2011-936, s. 15, September 22, 
2011, Canada Gazette, Part Il, October 12, 2011, applicable to taxation years that be- 
gin after October 12, 2011, and, where a taxpayer so elects and notifies the Minister of 
National Revenue in writing with the taxpayer’s return of income under Part I of the 
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Act for the taxation year that includes that day, subsec. 2400(6), as amended, applies in 
respect of the taxpayer to 2005 et seq. 


(7) No double counting — For greater certainty, a particular 
property or a particular proportion of a property shall not, directly 
or indirectly, be used or included more than once in determining, 
for a particular taxation year, the Canadian equity property or the 
equity property of a person or partnership. 


(8) Transition year — A computation that is required to be made 
under this Part in respect of an insurer’s taxation year that included 
September 30, 2006 and that is relevant to a computation (in this 
subsection referred to as the “transition year computation”) that is 
required to be made under this Part in respect of the insurer’s first 
taxation year that begins after that date shall, for the purposes only 
of the transition year computation, be made using the same defini- 
tions, rules and methodologies that are used in the transition year 
computation. 


History: Subsec. 2400(8) added by 2009, c. 2, s..102, applicable to taxation years that 
beginoafter September 2006. 


(9) A computation that is required to be made under this Part in 
respect of an insurer’s taxation year that included December 31, 
2010 and that is relevant to a computation (in this subsection re- 
ferred to as the “transition year computation”) that is required to be 
made under this Part in respect of the insurer’s first taxation year 
that begins after that date shall, for the purposes.only of the transi- 
tion year computation, be made. using the same definitions, rules 
and methodologies that are used in the transition year computation. 


History: Subsec. 2400(9) added by 2010, c. 25, subsec. 81(9), applicable to taxation 
years that begin after 2010. ° 


History [Reg. 2400]: S. 2400 substituted by P.C. 2000-1714, November 30, 2000, 
Canada Gazette, Part Il, December 20, 2000, subsec. 2(2), applicable to 1999 et seg. 


History [former Reg. 2400]: Para. 2400(3)(a) amended to add reference to s. 51.1 of 
the Act; by. P.C. 2000-1714,.November 30, 2000, Canada Gazette, Part II, December 
20, 2000, subsec. 2(1), applicable to transactions occurring after October 1994. 


Subpara. 2400(6)(b)(ii) amended by P.C. 1994-1817, para. 62(d), November 1, 1994, 
Canada Gazette, Part Il, November 30, 1994. 


Subsecs. 2400(1) to (3) substituted and subsecs. 2400(4) to (7) substituted for (4).and 
(5) by P.C. 1990-2002, s. 6, September 20, 1990, Canada Gazette, Part II, October 10, 
1990, applicable in respect of taxation years beginning after June 17, 1987 and ending 
after 1987 except that in applying subsecs. (5) and (6) to a taxpayer’s first taxation year 
that begins after June 17, 1987 and that ends after 1987, they shall, where the taxpayer 
elects in the taxpayer’s return of income under Part I of the Act for that year, be read as 
follows: 


(5) Where a property was owned by the insurer throughout any period in a taxa- 
tion year and’ throughout that period the property was used by the insurer in, or 
held by the insurer in the course of, carrying on an insurance business outside 
Canada, the property may not be designated by the insurer under subsection (1) 
for the period in respect of an insurance business in Canada of the insurer. 


(6) For the purposes of subsection (1), investment property of the insurer shall, 
subject to subsection (5), be designated by the insurer in respect of a taxation 
year in respect of its insurance businesses in Canada in the following order, to 
the extent thereof and to the extent required: 


(a) investment property owned by the insurer at any time in the year that was 
designated in respect of an insurance business in Canada of the insurer in the 
immediately preceding taxation year; 


(b) investment property (other than an investment property referred: to in par- 
agraph (a)) owned by the insurer at any time in the year that was Canadian 
investment property, except that that investment property shall be designated 
in the following order, namely, 


(i) land and depreciable property situated in Canada, 


(ii) mortgages, hypothecs, agreements of sale and other forms of indebt- 
edness in respect of property referred to in subparagraph (i), and 


(iit) other property; and 
(c) other investment property owned by the insurer at any time in the year. 


Para. 2400(3)(b) substituted by P.C. 1988-1473, s. 4, July 21, 1988, Canada Gazette, 
Part II, August 3, 1988, applicable to taxation years commencing after 1984. 


Paras. 2400(1)(c), (d) corrected by Canada Gazette, Part II, October 24, 1979, errata. 


Definitions [Reg. 2400]: “affiliated” — ITA 251.1; “allowable capital loss” — ITA 
38(b),; 248(1); “amortized cost”, “amount” — ITA 248(1); “amount payable’ — ITA 
138(12), Reg. 2405(1); “annuity” — ITA 248(1); “arm’s length” — ITA 251(1); “at- 
tributed surplus” — Reg. 2400(1); “business” —ITA 248(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “Canadian business property”, “Canadian equity property”, 
Canadian outstanding premiums” — Reg. 2400(1); 


99. 66, 


“Canadian investment property’, 
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“Canadian partnership” — ITA 102(1), 248(1); “Canadian reserve liabilities” — Reg. 
2400(1); “Canadian resource property” — ITA 66(15), 248(1); “capital property” — 
ITA 54, 248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “deposit bal- 
ance” — Reg. 2400(1); “depreciable property” — ITA 13(21), 248(1); “designated in- 
surance property” —ITA 138(12), 248(1); “disposition” —ITA 248(1); “equity pro- 
perty”, “financial institution” — Reg. 2400(1); ‘fiscal period” — ITA.249.1; “foreign 
policy loan” — Reg. 2400(1); “gross investment revenue” —ITA 138(12); “income 
bond”, “income debenture”, “insurance policy”, “insurer” — ITA 248(1); “investment 
property” — Reg. 2400(1); “life insurance business” —ITA 248(1); “life insurance 
policies in Canada”, “ite 1 insurance policy's “life insurance policy in Canada” — ITA 
138(12); “life insurer’ —ITA 248(1); “maximum tax actuarial reserve” —ITA 
138(12); “mean Canadian investment fund” “mean Canadian reserve 
liabilities” — Reg. 2400(1); “non-resident” — ITA. 248(1); ‘“non-segregated _ pro- 
perty” —ITA 138(12); “officer’—ITA 248(1); “person” —ITA 248(1); “policy 
loan” — ITA 138(12); “prescribed”, “property” — ITA 248(1); “property and casualty 
surplus” — Reg. 2400(1); “province”. — Interpretation Act 35(1); “regulation” — ITA 
248(1); “reinsurance recoverable” — Reg. 2400(1); “resident in Canada” —ITA 250; 
“segregated fund” — ITA 138.1(1), Reg. 2400(1); “share” — ITA 248(1); “small busi- 
ness bond” —ITA 15.2(3), 248(1); “small business development, bond” — ITA 
15.1(3), 248(1); “substituted” —ITA 248(5); “surplus funds derived from opera- 
tions” —ITA 138(12); “taxable capital gain’ — ITA 38(a), 248(1); “taxation year” — 
ITA 249; “taxpayer” —ITA 248(1); “trust”? —ITA. 104(1), 248(1), (3); “value”, 
“weighted Canadian liabilities”, “weighted total liabilities” — Reg. 2400(1). 


2401. — (1) Designated insurance property — For the pur- 
poses of the definition “designated insurance property” in subsec- 
tion 138(12) of the Act, “designated insurance property” of an in- 
surer for a taxation year means property that is designated in 
accordance with subsections (2) to (7), for the year 


(a) by the insurer in its return of income under Part I of the Act 
for the year; or 


(b) if the Minister determines that the insurer has not made a 
designation that is in accordance with the prescribed rules found 
in this section, by. the Minister. 


(2) Designation rules — For the purposes of subsection (1), an 
insurer, or the Minister if paragraph (1)(b) applies, 


(a) shall designate for a taxation year investment property of the 
insurer for the year with a total value for the year equal to the 
amount, if any, by which the insurer’s mean Canadian reserve 
liabilities for the year in respect of its life insurance business in 
Canada exceeds the total of the insurer’s mean Canadian out- 
standing premiums and mean policy loans for the year in respect 
of that business (to the extent that the amount of the mean policy 
loans. was not otherwise deducted in computing the insurer’s 
mean Canadian reserve liabilities for the year); 


(b) shall designate for a taxation year investment property of the 
insurer for the year with a total value for the year equal to.the 
amount, if any, by which the insurer’s mean Canadian reserve 
liabilities for the year in respect of its accident and sickness in- 
surance business in Canada exceeds the insurer’s mean: Cana- 
dian outstanding premiums for the year in respect of that 
business; 


(c) shall designate for a taxation, year in respect of the insurer’s 
insurance business in Canada (other than a life insurance busi- 
ness or an accident and sickness insurance business) investment 
property of the insurer for the year with a total value for the year 
equal to the amount, if any, by which the insurer’s mean Cana- 
dian reserve liabilities for the year in respect of that business 
exceeds 50% of the total of all amounts each of which is the 
amount, as at the end of the year or as at the end of its preceding 
taxation year; of a premium receivable. or a deferred acquisition 
expense (to the extent that it is included in the insurer’s Cana- 
dian reserve liabilities as at the end of the year or preceding tax- 
ation year, as the case may be) of the insurer in respect of that 
business; 


(d) if 
(i) the insurer’s mean Canadian investment fund for a ‘taxa- 
tion year 

exceeds 


(ii) the total value for the year of all property required to be 
designated under paragraph (a), (b) or (c) for the year, 
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shall designate for the year, in respect of a particular insurance 
business that the insurer carries on in Canada, investment pro- 
perty of the insurer for the year with a total value for the year 
equal to that excess; 


(e) for greater certainty, under each of paragraphs (a), (b), (c) 
and (d), shall designate for the taxation year investment property 
with a total value for the year equal to the amount, if any, deter- 
mined under each of those paragraphs, and no investment. pro- 
perty, or portion of investment property, designated for the year 
under any of paragraphs (a) to (d) may be designated for the 
year under any other paragraph; and 


(f) may designate for a taxation year a portion of a particular 
investment property if the designation of the entire property 
would result in a designation of property with a total value for 
the year exceeding that required to be designated under 
paragraphs (a) to (d) for the year. 
History: Paras. 2401(2)(b) and (c) amended by 2010, c. 25, s. 82, applicable to taxa- 
tion years that begin after 2010. 


(3) Order of designation of properties — For the purpose of 
subsection (2), investment property of an insurer for a taxation year 
shall be designated for the year in respect of the insurer’s insurance 
businesses carried on by it in Canada in the following order: 


(a) Canadian investment property of the insurer for the year 
owned by the insurer at the beginning of the year that was desig- 
nated insurance property of the insurer for its preceding taxation 
year, except that such property shall be designated in the follow- 
ing order: 


(i) real and depreciable property, 


(ii) mortgages, hypothecs, agreements of sale and other 
forms of indebtedness in respect of real property situated in 
Canada or depreciable property situated in Canada or depre- 
ciable property leased to a person resident in Canada for use 
inside and outside of Canada, and 


(ii1) other property; 


(b) investment property (other than Canadian investment pro- 
perty of the insurer for the year) owned by the insurer at the 
beginning of the year that was designated insurance property of 
the insurer for its preceding taxation year; 


(c) Canadian investment property of the insurer for the year 
(other than property included in paragraph (a)) in the order set 
out in subparagraphs (a)(i) to (iii); and 


(d) other investment property. 


(4) Equity limit for the year — Notwithstanding subsections (2) 
and (3), 


(a) the total value for the year of Canadian equity property of an 
insurer that may be designated in respect of the insurer’s insur- 
ance businesses for a taxation year shall not exceed the insurer’s 
equity limit for the year; and 


(b) for a taxation year a portion of a particular Canadian equity 
property of an insurer may be designated if the designation of 
the entire property would result in a designation of Canadian eq- 
uity property of the insurer for the year with a total value for the 
year exceeding the insurer’s equity limit for the year. 


(5) Exchanged property — For the purposes of subsection (3), 
property acquired by an insurer in a particular taxation year is 
deemed to be designated insurance property of the insurer in respect 
of a particular business of the insurer for its preceding taxation year 
and to have been owned by the insurer at the beginning of the par- 
ticular taxation year if the property was acquired 


(a) by reason of 


(i) a transaction to which any of sections 51, 51.1, 85.1 and 
86 of the Act applies, 


(ii) a transaction in respect of which an election is made 
under subsection 85(1) or (2) of the Act, 


Income Tax Regulations 


(iii) an amalgamation (within the meaning assigned by sub- 
section 87(1) of the Act), or 


(iv) a winding-up of a corporation to which subsection 88(1) 
of the Act applies, and 


(b) as consideration for or in exchange for property of the in- 
surer that was designated insurance property of the insurer in 
respect of the particular insurance business for its preceding tax- 
ation year. 


(6) Non-investment property — Non-segregated property 
owned by an insurer at any time in a taxation year (other than in- 
vestment property of the insurer for the year) that is used or held by 
the insurer in the year in the course of carrying on an insurance 
business in Canada is deemed to be designated insurance property 
of the insurer for the year in respect of the business. 


(7) Policy loan excluded from designated property — Not- 
withstanding any other provision in this Part, a policy loan payable 
to an insurer is not designated insurance property of the insurer. 


History: S. 2401 substituted by P.C. 2000-1714, November 30, 2000, Canada Gazette, 
Part Il, December 20, 2000, subsec. 2(2), applicable to 1999 et seq. 


Definitions [Reg. 2401]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian equity property”, “Canadian investment pro- 
perty”, “Canadian reserve liabilities’ — Reg. 2400(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “depreciable property” — ITA 13(21), 248(1); “designated in- 
surance property’ —ITA 138(12), 248(1); “equity limit’ — Reg. 2400(1); “in- 
surer’ —ITA 248(1); “investment property” — Reg. 2400(1); “life insurance busi- 
ness” —ITA 248(1); “mean Canadian investment fund’ — Reg: 2412(1); “mean 


Canadian outstanding premiums”, “mean Canadian reserve liabilities”, “mean policy 


loans” — Reg. 2400(1); “Minister”, “person” —ITA 248(1); “policy loan” —ITA 
138(12); “prescribed”, “property” —ITA 248(1); “reinsurance recoverable” — Reg. 
2400(1); “resident in Canada” — ITA 250; “segregated fund” —ITA 138.1(1); “taxa- 
tion year” —ITA 249; “value” — Reg. 2400(1). 


2402. Income from participating life insurance busi- 
nesses — For the purposes of clause 138(3)(a)(iii)(B) of the Act 
and subparagraph 309(1)(e)(i), in computing a life insurer’s income 
for a taxation year from its participating life insurance business car- 
ried on in Canada, 


(a) there shall be included that proportion of the insurer’s gross 
Canadian life investment income for the year that 


(i) the aggregate of the insurer’s mean maximum tax actua- 
rial reserve for the year in respect of participating life insur- 
ance policies in Canada and the mean amount on deposit 
with the insurer for the year in respect of those policies 


is of 
(ii) the aggregate of amounts, each of which is 


(A) the insurer’s mean maximum tax actuarial reserve for 
the year in respect of a class of life insurance policies in 
Canada, or 


(B) the mean amount on deposit with the insurer for the 
year in respect of a class of policies described in clause 
(A); 
(a.1) there shall be included the amount determined by the 
formula 


C 
A+B)x= 
( ) D 


where 


A is the amount required by subsection 142.5(5) of the Act to 
be included in computing the insurer’s income for the year, 


B_ is the amount deemed by subsection 142.5(7) of the Act to be 
a taxable capital gain of the insurer for the year from the dis- 
position of property, 

C is the amount determined under subparagraph (a)(i) for the 
taxation year of the insurer that includes October 31, 1994, 
and 


D is the amount determined under subparagraph (a)(ii) for the 
taxation year of the insurer that includes October 31, 1994; 
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(b). there shall be included 


(i) the amount deducted by the insurer under subparagraph 
138(3)(a)(iv) of the Act in computing its income for the im- 
mediately preceding taxation year, 


(11) the insurer’s maximum tax actuarial reserve for the im- 
mediately preceding taxation year in respect of participating 
life insurance policies in Canada, and 


(iii) the maximum amount deductible by the insurer under 
subparagraph 138(3)(a)(ii) of the Act in computing its in- 
come for the immediately preceding taxation year in respect 
of participating life insurance policies in Canada. 
(iv) [Repealed] 
(c) there shall not be included any amount in respect of the in- 
surer’s participating life insurance policies in Canada that was 
deducted under subparagraphs 138(3)(a)(i). or (ii) of the Act in 
computing its income for the immediately preceding taxation 
year; 
(d) except as otherwise provided in paragraph (a), there shall not 
be included any amount as a reserve that was deducted under 
paragraph 20(1)(1) of the Act in computing the insurer’s income 
for the immediately preceding taxation year; 


(e) except as provided in paragraph (a), there shall not be in- 
cluded any amount that was included in determining the in- 
surer’s gross Canadian life investment income for the year; 


(e.1) except as provided in paragraph (a.1), there shall not. be 
included the amounts referred to in the descriptions of A and B 
in that paragraph; 

(e.2) if the year includes October 31, 1994, there shall be de- 
ducted the amount determined by the formula 


C 
V5 ei all 2) Pe Sace 
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where 


A is the amount deducted under iP ROCRSA 142.5(4) of the Act 
in computing the insurer’s income for the year, 


B_ is the amount deemed by subsection 142.5(6) of the Act to be 
an allowable capital loss of the insurer for the year from the 
disposition of property, 

C_ is the amount determined under subparagraph (a)(i) for the 
year, and 

D is the amount determined under subparagraph (a)(ii) for the 
year; 

(f) there shall be deducted 


(i) the insurer’s maximum tax actuarial reserve for the year in 
respect of participating life insurance policies in Canada, and 


(11) the maximum amount deductible by the insurer under 
subparagraph 138(3)(a)(ii) of the Act in computing its in- 
come for the year in respect of participating life insurance 
policies in Canada; 
(iii) [Repealed] 
(g) no deduction shall be made in respect of any amount deduct- 
ible under subparagraph 138(3) (a)(iii) or (iv) of the Act in com- 
puting the insurer’s income for the year; 
(h) except as provided in paragraph (a), no deduction shall be 
made in respect of 
(i) any amount taken into account in determining the in- 
surer’s gross Canadian life investment income for the year, 
or 
(ii) any amount deductible under paragraph 20(1)(1) of the 
Act in computing the insurer’s income for the year; 
- (h.1) except as provided in paragraph (e.2), no deduction shall 
be made in respect of the amounts referred to in the descriptions 
of A and B in that paragraph; 
(i), except as otherwise provided in paragraph (f), no deduction 
shall be made in respect of a reserve deductible under subpara- 
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graph 138(3)(a)(i) or (ii) of the Act in computing the insurer’s 
income for the year; and 


(j) except as otherwise provided in this section, the provisions of 
the Act relating to the computation of income from a source 
shall apply. 


nds paid or payable by it in the is 


the extent of its income from 


History: Paras. snopes b, (e.1), (e.2) and (h.1), added os P.C. 2009-1212, subsecs. 
2(1), (4), and (7), July 30, 2009, Canada Gazette, Part II, August 19, 2009, applicable 
to taxation years that end after October 30, 1994. 
Subparas. 2402(b)(iv) and (f)(iii) repealed by the said P.C. 2009-1212, subsecs. 2(2), 
(5), applicable to taxation years that begin after 1992. 
Paras. 2402(e) and (h) amended by the said P.C. 2009-1212, subsecs. 2(3), (6), applica- 
ble to taxation years that end after February 22, 1994. 
Subpara. 2402(b)(iii) added, and paras. (c) to (f), (h) and (i) substituted, by P.C. 1990- 
2002, s. 7, September 20, 1990, Canada Gazette, Part I, October 10, 1990, applicable 
in respect of taxation years beginning after June 17, 1987 and ending after 1987 except 
that in its application in respect of [an insurer’s] first such taxation year, 
(a) subpara. (b)(iii) shall be read as follows: 
“(ii1) the maximum amount of a reserve deductible by the insurer in comput- 
ing its income for the immediately preceding taxation year in respect of un- 
paid claims under participating life insurance policies in Canada received by 
the insurer before the end of that year, and”; 
(b) para. (c) shall be read as follows: 
“(c) there shall not be included any amount in respect of the insurer’ s partici- 
pating life insurance policies in Canada that was deducted in computing its 
income for the immediately preceding taxation year under subparagraph 
138(3)(a)(i) of the Act or as a reserve in respect of unpaid claims received 
before the end of that year;” and 
(c) para. (d) shall read as it read for [the insurer’s] last taxation year ending before 
1988. 
All that portion of s. 2402 preceding para. (a) substituted by P.C. 1983-3530, s. 7, 
November 17, 1983, Canada Gazette, Part II, November 24, 1983, applicable to taxa- 
tion years commencing after 1982. 
Definitions [Reg. 2402]: “allowable capital loss’—ITA 38(b), 248(1); 
“amount” —ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “‘disposi- 
tion’ —ITA 248(1);, “financial institution”, “gross Canadian life investment. in- 
come” — Reg. 2400(1); “immediately preceding taxation year” — Reg. 2409(1), (4); 
“insurer”, “life insurance business” —ITA 248(1); “life insurance policies in Can- 
ada” —ITA 138(12); “life insurer’ —ITA 248(1); “maximum tax actuarial re- 
serve” — ITA 138(12); “mean maximum tax actuarial reserve” — Reg. 2400(1); “par- 
ticipating life insurance policy’ —ITA 138(12); “property” — ITA 248(1); “taxable 
capital gain” — ITA 38(a), 248(1); “taxation year” — ITA 249. 


2403. Branch tax elections — (1) An election referred to in sub- 
section 219(4) of the Act shall be made by a non-resident insurer in 
respect of a taxation year by filing, with its return of income re- 
quired by subsection 150(1) of the Act to be filed for the year, a 
letter in duplicate stating 


(a) the insurer elects under subsection 219(4) of the Act; and 


(b) the amount the insurer elects to deduct under subsection 
219(4) of the Act. 


(2) Where a joint election referred to in subsection 219(5.2) of the 
Act is made by a non-resident insurer and a qualified related corpo- 
ration (within the meaning assigned by subsection 219(8) of the 
Act) of the non-resident insurer in respect of a taxation year of the 
non-resident insurer, it shall be made by filing, with the non-resi- 
dent insurer’s return of income required by subsection 150(1) of the 
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Act to be filed for the year in which the event to which the election 
relates occurred, a letter in duplicate signed by an authorized officer 
of the non-resident insurer and an authorized officer of the qualified 
related corporation stating 


(a) whether paragraphs 219(5.2)(a) and (b) of the Act apply; and 
(b) the amount elected under subsection 219(5.2) of the Act. 


History: Para. 2403(2)(a) substituted by P.C. 2000-1714, November 30, 2000, Canada 
Gazette, Part II, December 20, 2000, s, 3, applicable to 1999 et seq. 


Subsec. 2403(2) added by P.C. 1981-2121, s. 1, July 29, 1981, Canada Gazette, Part Il, 
August 12, 1981, effective December 12, 1979. 


Definitions [Reg. 2403]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “insurer”, “non-resident”, “‘officer’—ITA 248(1); “re- 
lated” — ITA 251(2)-(6); “taxation year” —ITA 249, 


2404. Currency conversions [inapplicable since 1999] — 
For the purposes of this Part, where any amount is determined in a 
currency other than Canadian currency, that amount shall be con- 
verted to Canadian currency using the current rate of exchange, as 
required for the purposes of the relevant authority, on the date in 
respect of which the amount is determined. 


Proposed Repeal — Reg , 404 


Application: The October 31, 2011 draft legislation, s, 68, will repeal s. hp da 
plicable to taxation years that begin after October 31, 2011. : 7 


Technical Notes: Section 2406. provides that sections 2404 od 2405 do not apply 


for the 1999 and subsequent taxation years. Sections 2404 to 2406 are hy se This - 


amendment applies to taxation years that begin after October 31, 2011. 


Related Provisions: Reg. 2406 — Reg. 2404 does not apply as of 1999. 


Definitions [Reg. 2404]: “amount” — ITA. 248(1); 
2405(3). 


“relevant authority” — Reg. 


2405. Interpretation [inapplicable since 1999] — (1) In this 
Part, 


(a) “total depreciation” has the meaning assigned by paragraph 
13(21)(e) [13(21)“total depreciation’’] of the Act; 


(b) “accumulated 1968 deficit”, “amount payable”, “gross in- 
vestment revenue”, “life insurance policy”, “life insurance pol- 
icy in Canada”, “maximum tax actuarial reserve’, “non-segre- 
gated property”, “participating life insurance policy”, “policy 
loan” and “surplus funds derived from operations” have the 
meanings assigned by subsection 138(12) of the Act; and 


(c) “segregated fund” and “segregated fund policies” have the 
meaning assigned by subsection 138.1(1) of the Act. 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


(2) For the purposes of subsection 138(14) of the Act, the expres- 
sions “Canadian investment fund for a taxation year’, “specified 
Canadian assets” and “value for the taxation year” have the mean- 
ings prescribed therefor by subsection 2404(1) as it read in its appli- 
cation to the 1977 taxation year. 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


(3) In this Part and for the purposes of paragraph 219(7)(a) 
[219(7)“attributed surplus for the year’’] of the Act, 


“attributed surplus for the year’, for a taxation year in respect of 
a non-resident insurer, means the aggregate of 


(a) its property and casualty surplus for the year, and 
(b) an amount equal to the percentage (that is the life surplus 
factor for the year) of the amount for the year determined under 


clause (a)(i)(B) of the definition “life surplus factor’? in this 
subsection; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“Canadian business property” of an insurer for a taxation year in 
respect of an insurance business means 


(a) if the insurer was resident in Canada throughout the year and 
either did not carry on a life insurance business in the year or did 
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not carry on an insurance business outside Canada in the year, 
the property used or held by it in the year in the course of carry- 
ing on the business in Canada, and 


(b) in any other case, the property designated under subsection 
2400(1) for the year in respect of the business; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian equity property” means 


(a) a share of the capital stock of, or an income bond, income 
debenture, small business development bond or a small business 
bond issued by, a person (other than a designated corporation) or 
partnership, as the case may be, resident in Canada, or 


(b) that proportion of shares of the capital stock of a designated 
corporation or an interest in a partnership or trust that 


(i) the aggregate value for the year of Canadian equity pro- 
perty owned by the designated corporation or the partnership 
or trust, as the case may be, 


is of 
(ii) the aggregate value for the year of all property owned by 
the designated corporation, or partnership or trust, as the case 
may be; 
Related Provisions: Reg. 2406 — Reg. 2405. does not apply as of 1999. 


“Canadian investment fund’’, as at the end of a taxation year, in 
respect of 


(a) a life insurer resident in Canada, means the positive amount 
determined by the formula 


[sxc 


where 


A is the amount of the insurer’s Canadian reserve liabilities as 
at the end of the year, 


Bis the amount of the insurer’s total reserve liabilities as at the 
end of the year, 


C is the total of 


(i) the aggregate amount of policy loans and foreign pol- 
icy loans of the insurer as at the end of the year, and 


(ii) the valuation of all property of the insurer as atthe 
end of the year each of which is 


(A) an investment property, 
(B) money, or 


(C) a balance (other than a property included under 
(A) or (B)) standing to the insurer’s credit as or on 
account of amounts deposited with a corporation au- 
thorized to accept deposits or to carry on the business 
of offering to the public its services as a trustee, 


D is the total of 


(i) the aggregate of all amounts each of which jis) an 
amount outstanding as at the end of the year in respect of 
a debt (other than a debt referred to in paragraph (h) of 
the definition “valuation” in this subsection or an amount 
referred to in subparagraph (ii)) owing by the insurer in 
respect of money borrowed by the insurer (other than 
money used by the insurer for the purpose of earning in- 
come from a source that is not an insurance business), and 


(ii) the aggregate of all amounts each of which is the 
amount of a cheque outstanding at the end of the year 
drawn on an account of the insurer maintained with a cor- 
poration authorized to accept deposits or to carry on the 
business of offering to the public its services as a trustee, 
and 


E’ is the aggregate amount of the policy loans of thet insurer as 
at the end of the year, and 
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(b) a non-resident insurer, means the amount, if any, by which 
the aggregate of amounts each of which is 


_ (i) a maximum tax actuarial reserve of the insurer for the 
year, 


(1.1) the maximum amount that the insurer is entitled to claim 
under subparagraph 138(3)(a)(ii) of the Act for the year, 


(ii) the maximum amount that the insurer is entitled to deduct 
under paragraph 20(7)(c) of the Act in computing its income 
for the year determined on the assumption that it carried on 
no other than life insurance business other-than an accident 
and sickness insurance business, 


(iii) the amount of policy dividends, to the extent that such 

. dividends were not included under subparagraph. (1) or. (ii), 
that will, according to the annual report of the insurer filed 
with the relevant authority for the year or, where the insurer 
was throughout the year subject to the supervision of the rel- 
evant authority, but was not-required to file,an annual report 
with the relevant authority for the year, according, to. its fi- 

nancial statements for the year, as at the end of the year, be- 
come payable by the insurer in the immediately following 
year under its participating life insurance policies, 


(iv) a liability (other than a debt referred to in paragraph (h) 
of the definition “valuation” in this subsection) or a reserve 
(other than the insurer’s investment valuation reserve) as. re- 
ported by the insurer in its annual report for the year to the 
relevant authority or, where the insurer was throughout the 
year subject to the supervision of the relevant authority but 
was not required to file an annual report with the°relevant 
authority for the year, in its financial statements for the year, 
that was incurred or provided for in the course of carrying on 
the insurer’s property and casualty insurance business in 
Canada except to the extent those amounts are already) in- 
cluded under subparagraph (ii), 


(v) a debt (other than a debt referred to in paragraph (h) of 
the definition “valuation” in this subsection) owing by the in- 
surer at that time that was incurred in the course of carrying 
on an insurance business (other than a property and casualty 
insurance, business) in Canada, except to the, extent those 
amounts are already included. under subparagraph (i), (i.1) or 
(iii), or 

(vi) the amount that is the greater of 

(A) the amount, if any, by which the aggregate of 


(I) the insurer’s surplus. funds derived. from operations 
computed as at the end of the immediately preceding 
taxation year, and 


(II) the aggregate of amounts in respect of which the 
insurer has made an election under subsection 219(4) 
or (5.2) of the Act, each of which is an amount in- 
cluded in the aggregate determined in respect of the 
insurer under subparagraph 219(4)(a)(i.1):of the Act at 
the end of the immediately preceding taxation year 


exceeds 


(III) the aggregate of amounts determined in respect of 
the insurer under subparagraphs 219(4)(a)(ii), (iii), (iv) 
and (v) of the Act, as at the end of the taxation year, 
and . 


(B), the insurer’s attributed surplus for the year, 
exceeds the aggregate of 


(vii) the aggregate valuation of all non-segregated property 
referred to in paragraph 2400(1)(e) ‘at the end of the year in 
respect of all the insurer’s insurance businesses carried on in 
Canada other than property that is 


(A) money, or 


(B) a balance standing to the insurer’s credit.as or on ac- 
count of amounts deposited with a corporation authorized 
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to accept deposits or to carry on the business of offering 
to the public its services as a trustee, and 


(viii) the aggregate amount of the insurer’s deferred acquisi- 
tion expenses in respect of its property and casualty insur- 
ance business in Canada reported by the insurer in its annual 
report for the year to the relevant authority or, where the in- 
surer was throughout the year subject to the supervision of 
the relevant authority but was not required to file an annual 
report with the relevant authority for the year, in its financial 
statements for the year; 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 2405(5) — 
Mark-to-market rule to be ignored; Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian investment fund forthe year’, fora taxation year in 
respect of a life insurer resident in Canada and a non-resident in- 
surer, means, the. amount determined under section 2412; 


Related Provisions: Reg: 2406 — Reg. 2405 does ‘not apply as of 1999. 


“Canadian investment property” of an insurer for a taxation year 
means an investment property (unless the insurer is a non-resident 
insurer and it is established by the insurer that the investment pro- 
perty is not effectively connected with its Canadian insurance busi- 
nesses) that is 


(a) land or. depreciable. property situated in Canada and, for that 
purpose, depreciable property of an insurer leased by a person 
resident in Canada for use inside and outside of Canada shall be 
deemed to be depreciable property situated, in Canada, 


(b) a Canadian equity property, 
(c).a Canadian resource property, 


(d) a mortgage, an agreement of sale or any other form of in- 
debtedness in respect of property referred to in paragraph (a), 
(e€) an amount in Canadian currency standing to the insurer’s 
credit as or on account of amounts deposited with a corporation 
resident in Canada authorized to accept deposits or to carry on 
the business of offering to the public its services as a trustee, 


(f) a bond, debenture or other form of indebtedness (other than a 
property described in paragraph (d) or (€)) in Canadian, currency 
issued. by 


(i) a person resident in Canada, a Canadian partnership or a 
partnership an interest in which is:an investment property de- 
scribed in paragraph (g), 


(ii) the Government of Canada, 
(11) the government of a province of Canada, or 


(iv) any other political subdivision of Canada or of any prov- 
ince of Canada, or 


(g) a property (to the extent it is not’a property described in par- 
agraph (b)) that is 
(i) a share of a designated corporation resident in Canada, 
(ii) an interest in a partnership, or 
(ii) an interest in a trust resident in Canada, 


where not less than 75 per cent of the aggregate value for the 
year of all property of the corporation, partnership or trust, as 
the case may be, is in respect of property each of which is pro- 
perty described in paragraphs (a) to (f); 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“Canadian reserve liabilities’ of an insurer, as at the end of a tax- 
ation year, means the aggregate amount of the insurer’s liabilities 


_ and reserves (other, than , liabilities, and, reserves' in “respect of 


amounts payable out of segregated funds) in respect of its insurance 
policies in Canada, as determined for the purposes of the relevant 
authority at the end of the year or as would be determined at that 
time if the relevant authority required such a determination; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“designated corporation’, in respect of an insurer, at any time in a 


taxation year, means a corporation in respect of which the insurer or 
the insurer and persons or partnerships that do not deal at arm’s 
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length with the insurer held, at any time in the year, shares that rep- 
resented 30 per cent or more of the common shares of the corpora- 
tion outstanding at that time; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“equity limit for the year’’, for a taxation year, means 
(a) in respect of a life insurer resident in Canada, the greater of 


(i) that proportion of the aggregate value for the year of all 
the insurer’s equity property that 


(A) the amount, if any, by which the insurer’s mean Ca- 
nadian reserve liabilities exceed the aggregate of the in- 
surer’s mean policy loans for the year and '/2 of the aggre- 
gate of outstanding premiums of the insurer in respect of 
its insurance businesses in Canada as determined for the 
purposes of the relevant authority at the end of the year 
and the immediately preceding taxation year, 


is of 


(B) the amount, if any, by which the insurer’s mean total 
reserve liabilities exceed the aggregate of the insurer’s 
mean policy loans and foreign policy loans for the year 
and '/2 of the aggregate of outstanding premiums of the 
insurer in respect of its insurance businesses as deter- 
mined for the purposes of the relevant authority at the end 
of the year and the immediately preceding taxation year, 
and 


(ii) 8 per cent of the insurer’s Canadian investment fund for 
the year, 


(b) in respect of a non-resident insurer (other than a life insurer), 
'/4 of the aggregate of 


(i) the amount, if any, by which the insurer’s mean Canadian 
reserve liabilities exceed '/2 of the aggregate of the amounts 
of the insurer’s deferred acquisition expenses and premiums 
receivable at the end of the year and the immediately preced- 
ing year to the extent that those amounts were included in the 
insurer’s Canadian reserve liabilities for those years in re- 
spect of the insurer’s business in Canada as determined for 
the purposes of the relevant authority, and 


(ii) the insurer’s property and casualty surplus for the year, 
and 


(c) in respect of a non-resident life insurer, the aggregate of 
(i) the insurer’s life equity limit for the year, and 
(ii) 44 of the aggregate of 


(A) the amount, if any, by which the insurer’s mean Ca- 
nadian reserve liabilities for the year exceed '/2 of the ag- 
gregate of the amounts of the insurer’s deferred acquisi- 
tion expenses and premiums receivable at the end of the 
year and the immediately preceding year in respect of the 
insurer’s business in Canada as determined for the pur- 
poses of the relevant authority to the extent that those 
amounts were included in the insurer’s Canadian reserve 
liabilities for those years (determined on the assumption 
that the only insurance business carried on in Canada by 
the insurer was a property and casualty insurance busi- 
ness), and 


(B) the insurer’s property and casualty surplus for the 
year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 
“equity property” means 


(a) a share of the capital stock of, or an income bond, income 
debenture, small business development bond or small business 
bond issued by, a person (other than a designated corporation) or 
partnership, as the case may be, or 
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(b) that proportion of shares of the capital stock of a designated 
corporation or an interest in a partnership or trust that 


(i) the aggregate value for the year of equity property owned 
by the designated corporation or the partnership or trust, as 
the case may be, 
is of 
(ii) the aggregate value for the year of all property owned by 
the designated corporation or the partnership or trust, as the 
case may be; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“foreign policy loan” means an amount advanced at a particular 
time by an insurer to a policyholder in accordance with the terms 
and conditions of a life insurance policy, other than a life insurance 
policy in Canada; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“gross Canadian life investment income” of a life insurer for a 
taxation year means the amount, if any, by which the aggregate of 


(a) the insurer’s gross investment revenue for the year, to the 
extent that the revenue is from Canadian business property of 
the insurer for the year in respect of the insurer’s life insurance 
business, 


(b) the amount included in computing the insurer’s income for 
the year under paragraph 138(9)(b) of the Act, 


(c) [Repealed] 


(d) the portion of the amount deducted under paragraph 20(1)(1) 
of the Act in computing the insurer’s income for the preceding 
taxation year that was in respect of Canadian business property 
of the insurer for that year in respect of the insurer’s life insur- 
ance business, 


(d.1) the total of all amounts each of which is an amount in- 
cluded under section 142.4 of the Act in the insurer’s income for 
the year in respect of a property disposed of by the insurer that 
was, in the taxation year of disposition, a Canadian business pro- 
perty of the insurer for that year in respect of the insurer’s life 
insurance business, 


(e) the total of all amounts each of which is the insurer’s gain for 
the year from the disposition of a Canadian business property of 
the insurer for the year in respect of the insurer’s life insurance 
business, other than a capital property or a property in respect of 
which section 142.4 of the Act applies, and 


(f) the total of all amounts each of which is the insurer’s taxable 
capital gain for the year from the disposition of a Canadian busi- 
ness property of the insurer for the year in respect of the in- 
surer’s life insurance business, 


(g) [Repealed] 
exceeds the aggregate of 
(h) [Repealed] 


(i) the portion of the amount deducted under paragraph 20(1)(1) 
of the Act in computing the insurer’s income for the year that is 
in respect of debt obligations that are Canadian business pro- 
perty of the insurer for the year in respect of the insurer’s life 
insurance business, 


(i.1) the total of all amounts each of which is an amount deducti- 
ble under section 142.4 of the Act in computing the insurer’s 
income for the year in respect of a property disposed of by the 
insurer that was, in the taxation year of disposition, a Canadian 
business property of the insurer for that year in respect of the 
insurer’s life insurance business, 


(j) the total of all amounts each of which is the insurer’s loss for 
the year from the disposition of a Canadian business property of 
the insurer for the year in respect of the insurer’s life insurance 
business, other than a capital property or a property in respect of 
which section 142.4 of the Act applies, and 


(k) the total of all amounts each of which is the insurer’s allowa- 
ble capital loss for the year from the disposition of a Canadian 
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business property of the insurer for the year in respect of the 
insurer’s life insurance business; 


Related Provisions: Reg. 2406 — Reg. 2405 does not.apply as of 1999. 
“fnsurance policy in Canada’, in respect of an insurer, means, in 
the case of 

(a) a life insurance policy, a life insurance policy in Canada, 


(b) a fire insurance policy, a policy issued or effected upon pro- 
perty situated in Canada, and 


(c) any other class of insurance policy, a policy where the risks 
covered by the policy were ordinarily within Canada at the time 
the policy was issued or effected; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“{nvestment property” of an insurer for a taxation year means 


(v) the gross investment revenue for the year from the invest- 
ment property referred to in subparagraph (iv) (other than 
gross investment revenue from persons with whom the cor- 
poration, partnership or trust, as the case may be, did not deal 
at arm’s length) is not less than 90 per cent of the gross reve- 
nue for the year of the corporation, partnership or trust, as the 
case may be, 


assuming for the purposes of subparagraphs (iv) and (v) that the 
definition. “gross investment revenue” in paragraph 138(12)(e) 
[138(12)“gross investment revenue’’] of the Act and this defini- 
tion apply to a corporation, partnership or trust, referred to in 
those subparagraphs, as though the corporation, partnership or 
trust, as the case may be, were an insurer; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999, 


non-segregated property that is “life equity limit” of a non-resident life insurer for a taxation year 


(a) property acquired by the insurer fer the purpose of earning 
gross investment revenue, other than property that is 


(i) property, a portion of which is investment property pursu- 
ant to paragraph (b) or (c), 


(ii) a share of a designated corporation, 
(iii) a debt owing to the insurer by a designated corporation, 


(iv) an interest in a partnership, or 
(v) an interest in a trust, 


(b) the portion, if any, of property of the insurer (other than pro- 
perty a portion of which is investment property pursuant to para- 
graph (c)) that is 

(i) land, 

(ii) depreciable property, or 

(iii) property that would have been depreciable property if it 

had been situated in Canada and used in the year in, or held 


in the year in the course of, carrying on an insurance business 
in Canada, 


that 


(iv) the use made of the property in the year for the purpose 
of earning gross investment revenue therefrom 


is of 
(v) the whole use made of the property in the year, 


(c) the portion, if any, of property of the insurer that is not used 
in the year for the purpose of earning gross investment revenue 


means 


(a) where the insurer makes an election in respect of its life sur- 
plus factor for the year in the manner described in subsection 
2401(1), the amount that would have been the insurer’s equity 
limit for the year if the insurer had been a life insurer resident in 
Canada registered under the Canadian and British Insurance 
Companies Act to carry on an insurance business in Canada and 
it had carried on no other than life insurance business other than 
an.accident and. sickness insurance business, 


(b) where the insurer does not make an election referred to in 
paragraph (a) in respect of the year, but 


(i) has made such an election in respect of one of the four 
immediately preceding taxation years, and 


(ii) the insurer’s life surplus factor for the year is not deter- 
mined pursuant to paragraph (c). of the definition “life sur- 
plus factor” in this subsection, 


the amount that would have been the insurer’s equity limit for 
the year if the insurer had been a life insurer resident in Canada 
registered under the Canadian and British Insurance Companies 
Act to carry on an insurance business in Canada and it had car- 


‘ried on no other than life insurance business other than an acci- 


dent and sickness insurance business, using the amount, in re- 
spect of the most recent taxation year for which such an election 
was made, determined under subparagraph (a)(i) of the defini- 
tion, in this subsection, “equity limit for the year”, 


(c) in any other case, 8 per cent of the amount of the insurer’s 
Canadian investment fund for the year; 


that is Related Provisions: Reg. 2406 — Reg. 2405 does not, apply as of 1999, 


(i) land, 


“life surplus factor” of a non-resident life insurer for a taxation 


(ii) depreciable property, or year means 


(iii) property that would be depreciable property if it had 
been situated in Canada and used in the year in, or held in the 
year in the course of, carrying on an insurance business in 
Canada, 


to the extent that the property is held for resale or development 
or is expected to be used in a subsequent taxation year for the 
purpose of earning gross investment revenue, or 


(d) property of the insurer that is 


(i) a share of, or a debt owing to the insurer by a designated 
corporation other than a corporation that carries on a busi- 
ness of insurance, banking or offering its services to the pub- 
lic as a trustee or whose principal business is the making of 
loans, 


(ii) an interest in a partnership, or 
(iii) an interest in a trust, 


(iv) the aggregate value for the year of all investment pro- 
perty of the corporation, partnership or trust, as the case may 
be, is not less than 75 per cent of the aggregate value for the 
year of all its property, and 
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(a) subject to subsection 2401(2), where the insurer elects in re- 
spect of the year in the manner described in subsection 2401(1), 
the proportion (expressed as a percentage). that 


(i) the amount, if any, by which 


(A) the amount that would have been the insurer’s Cana- 
dian investment fund for the year if the insurer had been a 
life insurer. resident in Canada registered under the Cana- 
dian and British Insurance Companies Act to carry on an 
insurance business in Canada and it had carried on no 
other than life insurance business other than an accident 
and sickness insurance business 


exceeds 
(B) the amount, if any, by which '/2 of the aggregate of 
(I) the aggregate of the amounts described in subpara- 
graphs (b)(i), (i.1), (ii), (iii) and (v) of the definition 
“Canadian investment fund” in this subsection in re- 


spect of a non-resident insurer, as at the end of the 
year, and 


(II) the aggregate of those amounts as at the end of the 
immediately preceding taxation year, 
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exceeds the aggregate value for the year of all the in- 
surer’s non-segregated property referred to in paragraph 
2400(1)(e) in respect of all the insurer’s insurance busi- 
nesses (other than its property and casualty insurance bus- 
iness) carried on in Canada, other than property that is 
(II) money, or 
(IV) a balance standing to the insurer’s credit as or on 
account of amounts deposited with a corporation au- 
thorized to accept deposits or to carry on the business 
of offering to the public its services as a trustee 
is of 
(11) the amount determined under clause (i)(B), 
(b) where the insurer does not make an election referred to in 
paragraph (a) in respect of the year, but 
(i) has made such an election in respect of one of the four 
immediately preceding taxation years, and 
(ii) has not, since making the most recent election referred to 
in subparagraph (i), selected pursuant to this paragraph the 
percentage referred to in paragraph (c) as its life surplus fac- 
tor for a year prior to the taxation year, 
the percentage, as shall be selected by the insurer, that is the 
percentage 
(iii) determined under paragraph (a) in respect of the most 
recent taxation year for which the insurer made an election, 
or 
(iv) referred to in paragraph (c), and 
(c) in any other case, 10 per cent; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean amount on deposit” with an insurer for a taxation year in 
respect of life insurance policies means '/ of the aggregate of 


(a) all amounts on deposit with the insurer as at the end of the 

year in respect of those policies, and 

(b) all amounts on deposit with the insurer as at the end of the 

immediately preceding taxation year in respect of those policies; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean Canadian reserve liabilities” of an insurer for a taxation 
year means '/2 of the aggregate of 


(a) the insurer’s Canadian reserve liabilities as at the end of the 
year, and 
(b) the insurer’s Canadian reserve liabilities as at the end of the 
immediately preceding taxation year; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean maximum tax actuarial reserve’, in respect of a particular 
class of life insurance policies of an insurer for a taxation year, 
means '/2 of the aggregate of 


(a) the insurer’s maximum tax actuarial reserve for that class of 
policies for the year, and 
(b) the insurer’s maximum tax actuarial reserve for that class of 
policies for the immediately preceding taxation year; 

Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean policy loans”, of an insurer for a taxation year, means '/2 of 
the aggregate of 
(a) the insurer’s policy loans as at the end of the year, and 


(b) the insurer’s policy loans as at the end of the immediately 
preceding taxation year; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean policy loans and foreign policy loans’, of an insurer for a 
taxation year, means '/2 of the aggregate of 


(a) the insurer’s policy loans and foreign policy loans as at the 
end of the year, and 


(b) the insurer’s policy loans and foreign policy loans as at the 
end of the immediately preceding taxation year; 
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Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“mean total reserve liabilities” of an insurer for a taxation year 
means 1/2 of the aggregate of 
(a) the insurer’s total reserve liabilities as at the end of the year, 
and 
(b) the insurer’s total reserve liabilities as at the end of the im- 
mediately preceding taxation year; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“property and casualty surplus” of an insurer for a taxation year 
means the aggregate of 
(a) 15 per cent of '2 of the aggregate of 
(i) the insurer’s unearned premium reserve as at the end of 
the year, and 
(ii) the insurer’s unearned premium reserve as at the end of 
the immediately preceding taxation year, 
as reported to the relevant authority in respect of its property and 
casualty insurance business, 
(b) 15 per cent of '/2 of the aggregate of 
(i) the insurer’s provision for unpaid claims and adjustment 
expenses as at the end of the year, and 
(ii) the insurer’s provision for unpaid claims and adjustment 
expenses as at the end of the immediately preceding taxation 
year, 
as reported to the relevant authority in respect of its property and 
casualty insurance business, and 
(c) '» of the aggregate of 


(1) the insurer’s investment valuation reserve as at the end of 
the year, and 


(ii) the insurer’s investment valuation reserve as at the end of 
the immediately preceding taxation year, 


as reported to the relevant authority in respect of its property and 
casualty insurance business; 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“property of the insurer in the course of development” — 
[Revoked] 


“relevant authority’? means 


(a) the Superintendent of Financial Institutions, if the insurer is 
required by law to report to the Superintendent of Financial In- 
stitutions, or 


(b) in any other case, the Superintendent of Insurance or other 
similar officer or authority of the province under whose laws the 
insurer is incorporated; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“total reserve liabilities” of an insurer, as at the end of a taxation 
year, means the aggregate amount of the insurer’s liabilities and 
reserves (other than liabilities and reserves in respect of amounts 
payable out of segregated funds) in respect of all its insurance poli- 
cies, as determined for the purposes of the relevant authority at the 
end of the year; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“valuation’’, in respect of a property of an insurer, designated cor- 
poration, partnership or trust (in this definition referred to as an 
“owner’’) at a particular time, means, in the case of 


(a) land, the cost thereof to the owner, 


(b) depreciable property of a prescribed class (other than a pro- 
perty referred to in paragraph (f)), the proportion of the owner’s 
undepreciated capital cost at that time of property of the class 
that 


(i) the owner’s capital cost of the property 
is of 
(ii) the owner’s capital cost of all property of the class, 
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(c) property that would have been depreciable property of a pre- 
scribed class if it had been situated in Canada and used in the 
year in, or held in the year in the course of, carrying on an insur- 
ance business in Canada, the amount, if any, by which 


(i) the owner’s capital cost of the property 
exceeds | 


(ii) the amount that would have been the total depreciation 


allowed to the owner before the particular time in respect of | 


the property if it had been the owner’s only depreciable pro- 
perty of the class and the owner had claimed the maximum 
amount allowable under paragraph 20(1)(a) of the Act in re- 
spect of property of that class for each year°in which the 
owner Owned the property, 


(d) a share of a corporation (other than a designated corpora- 
tion), the cost thereof to the owner, 


(e) a bond, debenture, mortgage, hypothec or agreement of sale 
(other than a property referred to in paragraph. (f)),.the book 
value thereof in the accounts of the owner as determined for the 
purposes of the relevant authority or that. would have been so 
determined if the owner had been a life insurer resident in Can- 
ada and registered under the Canadian and British Insurance 
Companies Act to carry on an insurance business in Canada, 


(e.1) a balance standing to the owner’s credit as or on account of 
amounts deposited with a corporation authorized to accept de- 
posits or to carry on the business of offering to the public its 
services as a trustee; the amount thereof, 


(f) a property acquired and disposed of in a taxation year, the 
cost thereof to the owner, and 


(g) a property (other than a property referred to in any of 
paragraphs (a) to (f)), the maximum value of the property as de- 
termined for the purposes of the relevant authority or that would 
have been so determined if the owner had been a life insurer 
resident in Canada and registered under the Canadian and Brit- 
ish Insurance Companies Act to carry on an insurance business 
in Canada, 


minus 


(h) in respect of a particular property referred to in any of 
paragraphs (a) to (g), the amount of any debt that was incurred 
or assumed by. the owner to acquire that particular property and 
that was owing by the owner at that time; 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


“value for the year’’, in respect of a property of an insurer, desig- 
nated corporation, partnership or trust (in this definition referred to 
as an “owner’) for a taxation year, means, in the case of 


(a) a property that is a mortgage, a hypothec, an agreement of 
sale or an investment property that is a balance standing to the 
insurer’s, credit.as or on. account of amounts deposited with a 
corporation authorized to accept deposits or to carry on the busi- 
ness. of offering to the public its services as a trustee, the 
amount, if any, by which 


(i) the amount obtained when the gross investment revenue 
for the year from the property is divided by the average rate 
of interest earned by the owner (expressed as an annual rate) 
on the amortized cost of the property during the year if that 
rate of interest were expressed as a fraction 


exceeds 


(ii) the amount obtained when the interest paid or payable for 
the year on a debt incurred forthe purposes of acquiring the 
property is divided by the average rate of interest paid or 
payable by the owner (expressed as an annual rate) on the 
debt for the year if that rate of interest were expressed as a 
fraction, 
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(b) a property (other than a property referred to in paragraph (a)) 
that was not owned by the owner throughout the year, the pro- 
portion of 


(i) the valuation of the property as at the end of the immedi- 
ately preceding taxation year, where the property was owned 
by the owner at that time, and 


(ii) the valuation of the property, where it was acquired by 
the owner during the year, 


that 


(iii) the number of days. that the property may reasonably be 
considered to have been owned by the owner during the taxa- 
tion year 


is of 
(iv) ‘the number of days in the taxation year, and 


(c) a property (other than a property referred to in paragraph (a) 
or (b)), '/ of the aggregate of 


(i) the valuation of the property as at the end of the year, and 


(ii) the valuation of the property as at the end of the immedi- 
ately preceding taxation year. 


Related, Provisions: Reg. 2406 — Reg. 2405 does not ori as of 1999, 


Related Provisions [Reg. 2405(3)]: Reg. 2405(5)— Mark-to-market rule to’ be 
ignored. 


History: The definition “Canadian business property” in subsec: 2405(3) added by 
P.C, 2009-1212, subsec, 3(10), July 30, 2009, Canada Gazette, Part Il, August 19, 
2009, applicable to taxation years that end after February 22, 1994 and before 1999. 


Paras. (a), (d), (e), (£), @), G) and (k) of the definition “gross Canadian life investment 
income” in subsec, 2405(3) amended, paras. (d.1) and (i.1) added, and paras. (c), (g) 
and (h) repealed by the said P.C. 2009-1212, subsecs. 3(1) to (9), applicable as follows: 


para. (a) of the definition applicable to taxation years that end after June 1, 1995 
and before 1999; 


paras. (c), (d), (g) and (h) applicable to taxation years that begin after February 22, 
1994 and end before 1999; 


para. (i) applicable to taxation years that end after February 22, 1994 and before 
1999; 


paras. (d.1) and (e) applicable to dispositions of property that occur after February 
22, 1994 in taxation years that end before 1999 except that in its application to 
property disposed of in a taxation year that ends before June 2, 1995, para. (e) is to 
be read as follows: 


(e) the amount included in computing the insurer’s. gains for;the year from 
the disposition of property (other than capital property or propery. in respect 
of which section 142.4 of the Act applies), and 


para. (f) applicable to taxation years that end after October 30, 1994 and before 
1999 except that in its application to property disposed of in a taxation year that 
ends before June 2, 1995, para. (f) is to be read as follows: 


(f) the amount included in computing the insurer’s taxable capital gains for 
the year from the disposition of property (other than an amount included 
because of subsection 142.5(7)) of the Act), 


paras. (i.1)'and (j) applicable to dispositions of property that occur after February 
22, 1994 in taxation years that end before 1999 except that in its application to 
property disposed of ina taxation year that ends before June 2, 1995, para. (j) is to 
be read as follows: 


(j) the amount included in computing the insurer’s losses for the year from 
the disposition of property (other than capital property or property in respect 
of which section 142.4 of the Act applies), and 


para. (k) applicable to taxation years that end after October 30, 1994 and before 
1999, except that in its application to property disposed of in a taxation year that 
ends before June 2, 1995, para. (k), is to be read as follows: 


(k) the amount included in computing the insurer’s allowable capital losses 
for the year from the disposition of property (other than an amount included 
because of subsection 142.5(6)) of the Act); 


Para. (d) of the definition “Canadian investment property” in subsec. 2405(3) amended 
by P.C. 1994-1817, para. 62(e), November 1, 1994, Canada Gazette, Part II, November 
30, 1994. 


Para. (g) of “gross Canadian life investment income” amended by P.C, 1992-2335, Sch. 
II, s. 5, November 19, 1992, Canada Gazette, Part II, December 16, 1992, applicable to 
taxation years beginning after June 17, 1987 and ending after 1987. 


“Canadian equity property”, “‘Canadian investment fund”, “Canadian investment fund 
for the year’, “Canadian reserve liabilities”, “designated corporation”, requity limit for 
the year”, “equity: property”, “gross Canadian life investment income”, “investment 
popes ; “life equity limit”, “life surplus factor’, “relevant Alithority?4 “valuation”, 


‘value for the year’ amended; “Canadian investment property”, “foreign policy loan”, 
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“mean policy loans”, “mean policy loans and foreign policy loans” added; and “pro- 
perty of the insurer in the course of development” revoked, by P.C. 1990-2002, s. 8, 
September 20, 1990, Canada Gazette, Part II, October 10, 1990, applicable in respect 
of taxation years beginning after June 17, 1987 and ending after 1987, except that 


(a) the amendments to “Canadian reserve liabilities” and to subparas. (b)(iii), (iv) 
and (viii) of “Canadian investment fund” are applicable in respect of 1987 et seq. 


“Canadian investment fund” in respect of a life insurer resident in Canada and “Cana- 
dian investment fund” in respect of a non-resident insurer substituted by P.C. 1981- 
2121, s. 2, July 29, 1981, Canada Gazette, Part Il, August 12, 1981, effective Decem- 
ber 12, 1979. 


That portion of “life equity limit” preceding para. (c) and following subpara. (b)(ii) 
substituted by P.C. 1980-2081, s. 6, July 31, 1980, Canada Gazette, Part II, August 13, 
1980, effective in respect of 1978 et seq. 


“Equity limit for the year”, 
23, 1980, errata. 


“Equity limit for the year” substituted, “mean total reserve liabilities” added by P.C. 
1980-1484, s. 4, June 5, 1980, Canada Gazette, Part II, June 25, 1980, effective for 
1978 et seq. 


“Gross Canadian life investment income’, preceding para. (a) and “investment pro- 
perty”, para, (d) and “valuation” corrected by Canada Gazette, Part Il, October 24, 
1979, errata. 


subpara. (a)(ii) corrected by Canada Gazette, Part II, July 


(4) For the purposes of the definition in subsection (3), “Canadian 
investment fund” in respect of a life insurer resident in Canada, not- 
withstanding the definitions “Canadian reserve liabilities’ and “‘to- 
tal reserve liabilities” in that subsection, the insurer shall determine 
its liabilities and reserves in respect of its insurance policies outside 
Canada in a manner consistent with that used in determining its lia- 
bilities and reserves in respect of its insurance policies in Canada. 


Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999, 

(5) For the purposes of subsection (3), the cost of a property shall 
be determined without regard to subsection 142.5(2) of the Act. 
Related Provisions: Reg. 2406 — Reg. 2405 does not apply as of 1999. 


History: Subsec. 2405(5) added by P.C. 2009-1212, subsec, 3(11), July 30, 2009, 
Canada Gazette, Part Il, August 19, 2009, applicable to taxation years that end after 
October 30, 1994 and before 1999. 


Proposed Repeal — Reg. 2405 


Application: The October 31, 2011 draft legislation, s. 68, will repeal s. 2405, ap- 
plicable to taxation years that begin after October 31, 2011. ; 


Technical Notes: See under Reg. 2404. 


Definitions [Reg. 2405]: “allowable capital loss” — ITA 38(b), 248(1); “amortized 
cost”, “amount” — ITA 248(1); “arm’s length” — ITA 251(1); “attributed surplus for 
the year” — Reg, 2405(3); “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “Canada security” —ITA 138(12); “Canadian business property”, 
“Canadian equity property” — Reg. 2400(1), 2405(3); “Canadian investment fund for 
the year” — Reg. 2405(3); “Canadian partnership” — ITA 102(1), 248(1); “Canadian 
reserve liabilities” — Reg. 2400(1), 2405(3); “Canadian resource property” — ITA 
66(15), 248(1); “capital property” —ITA 54, 248(1); “common share” — ITA 248(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “depreciable property” — ITA 
13(21), 248(1); “designated corporation” — Reg. 2405(3); “dividend” —ITA 248(1); 
“equity limit for the year’ — Reg. 2405(3); “equity property”, “foreign policy loan” — 
Reg. 2400(1), 2405(3); “gross investment revenue” —ITA 138(12), Reg. 2405(1); 
“gross revenue” —ITA 248(1); “immediately preceding taxation year’ — Reg. 
2409(1), (4); “income bond”, “income debenture”, “insurance policy”, “insurer” — 
ITA 248(1); “investment property” —Reg. 2400(1), 2405(3), 2406; “life equity 
limit” — Reg. 2405(3); “life insurance business” —ITA 248(1); “life insurance pol- 
icy”, “life insurance policy in Canada” — ITA 138(12), Reg. 2405(1); “life insurer’? — 
ITA 248(1); “life surplus factor” — Reg. 2405(3); “maximum tax actuarial reserve” — 
ITA 138(12), Reg. 2405(1); “mean Canadian reserve liabilities”, “mean policy 
loans” — Reg. 2400(1), 2405(3); “mean policy loans and foreign policy loans”, “mean 
total reserve liabilities” — Reg. 2405(3); “non-resident” —ITA 248(1); “non-segre- 
gated property” —ITA 138(12), Reg. 2405(1); “officer” —ITA 248(1); “other than 
life insurance business” — Reg. 2400(2); “outstanding premiums” — Reg. 2400(1); 
“owner” — Reg. 2405(3); “participating life insurance policy” —ITA 138(12), Reg. 
2405(1); “person” — ITA 248(1); “policy loan” —ITA 138(12), Reg. 2405(1); “pre- 
scribed”, “property” — ITA 248(1); “property and casualty surplus” — Reg. 2400(1), 
2405(3); “province” — Interpretation Act 35(1); “relevant authority” — Reg. 2405(3); 
“resident in Canada” —ITA 250; “segregated fund” —ITA 138.1(1), Reg. 2400(1), 
2405(1); “segregated fund policy” —ITA 138.1(1)(a); “share” —ITA 248(1); “small 
business bond” — ITA. 15.2(3), 248(1); “small business development bond’ — ITA 
15.1(3), 248(1); “surplus funds derived from operations” —ITA | 138(12), Reg. 
2405(1); “taxable capital gain” — ITA 38(a), 248(1); “taxation year’ — ITA 249; “to- 
tal depreciation” —ITA 13(21), Reg. 2405(1); “total reserve: liabilities’ — Reg. 
2405(3); “trust” —ITA 104(1), 248(1), (3); “undepreciated capital cost” —ITA 
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13(21), 248(1); “valuation” — Reg. 2405(3); “value” — Reg. 2400(1); “value for the 
year’ — Reg. 2405(3). 


2406. [Application of Reg. 2404, 2405] — Sections 2404 and 
2405 do not apply to the 1999 and subsequent taxation bhi 


Proposed Repeal — Reg. 2406 


Application: The October 31, 2011 draft legistaden: s. 68, will Ae Ss. 2406, on 
plicable to taxation years that begin after pected ah 2011. 


Technical Notes: Sce under Reg. 2404, 


History: S..2406 substituted by P.C. 2000-1714, November 30, 2000, Canada Gazette, 
Part II, December 20, 2000, s. 4, applicable to 1999 et seq. 


Definitions [Reg. 2406]: “taxation year’ —ITA 249. 


2407. 1977 excess policy dividend deduction — For the pur- 
poses of paragraph 138(3.1)(b) of the Act, a life insurer’s 1977 ex- 
cess policy dividend is hereby prescribed to be the amount that is 
the lesser of 


(a) the amount, if any, by which 


(i) the amount determined under clause 138(3)(a)(iii)(A) of 
the Act for the insurer’s 1977 taxation year (determined 
without reference to paragraph 138(3.1)(b) of the Act), 


exceeds 


(ii) the amount determined ek clause 138(3)(a)(iii)(B) of 
the Act for the insurer’s 1977 taxation year; and 


(b) the amount, if any, by which 


(i) the insurer’s maximum tax actuarial reserve for its partici- 
pating life insurance policies in Canada for its 1977 taxation 
year, 


exceeds the aggregate of 


(ii) the amount that would have been the insurer’s maximum 
tax actuarial reserve for its participating life insurance poli- 
cies. in Canada for its 1977 taxation year if that reserve had 
been determined on the basis of the rules applicable to its 
1978 taxation year, 


(iii) the aggregate of all amounts payable to the insurer in 
respect of policy loans outstanding at the end of its 1977 tax- 
ation year in respect of participating life insurance policies in 
Canada, and 


(iv) the amount, if any, by which 


(A) the insurer’s maximum tax actuarial reserve for its 
participating life insurance policies in Canada for its 1968 
taxation year, 


exceeds the aggregate of 


(B) the amount that would have been the insurer’s maxi- 
mum tax actuarial reserve for its participating life insur- 
ance policies in Canada for its 1968 taxation year if that 
reserve had been determined on the basis of the rules ap- 
plicable to its 1978 taxation year, and 


(C) the aggregate of all amounts payable to the insurer in 
respect of policy loans outstanding at the end of its 1968 
taxation year in respect of participating life insurance pol- 
icies in Canada. 


Proposed Repeal — Reg. 2407 


Appiieosec! The October 31, 2011 draft legislation, s. 68, wall repeal s. 2407, ap- 
plicable to taxation years that begin after October 31, 2011. ; 


Technical Notes: Sections 2407 to 2409 generally provide transitional rules that 
have no application to current taxation years. These sections are repealed. _ : 


Definitions [Reg. 2407]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 

tation Act 35(1); “dividend”, “insurer”, “life insurer” — ITA 248(1); “maximum tax 

actuarial reserve”, “participating life insurance policy”, “policy loan’ — ITA 138(12); 
“prescribed” — ITA 248(1); “taxation year’ — ITA 249, 


2408. 1977 carryforward deduction — For the Purposes of sub- 
paragraph 138(4.2)(a)(iv) of the Act, a life insurer’s 1977 carryfor- 
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ward deduction is hereby prescribed to be the amount, if any, by 
which 


(a) the aggregate of 


(i) the aggregate of amounts, each of which is an amount de- 
termined under paragraph 13(23)(b) of the Act in respect of 
property of a prescribed class of the insurer, 


(ii) the aggregate of amounts each of which is a non-capital 
loss of the insurer for a taxation year ending after 1972 and 
before 1978 that would have been deductible by the insurer 
in computing its taxable income for a taxation year ending 
after 1977 if the Act were read without reference to subsec- 
tion 111(7.2) thereof, 


(iii) the amount prescribed by section 2407 to be the insurer’s 
1977 excess policy dividend deduction, 


(iv). the amount determined . under | subparagraph 
138(4.2)(b)(1) of the Act in respect of the insurer, 
(v) the amount ~ determined under — subparagraph 


138(4.2)(c)(ii) of the Act in respect of the insurer, 

(vi) the amount, if any, by which 
(A) the aggregate of the insurer’s maximum tax actuarial 
reserves for its 1977 taxation year, 

exceeds 


(B) the aggregate of the amounts. deducted by the insurer 
for its 1977 taxation year under subparagraph 138(3)(a)(i) 
of the Act, and 


(vii) the amount, if any, by which 


(A) the maximum amount deductible by the insurer for its 
1977, taxation year under subparagraph 138(3)(a)(ii) of 
the Act, 


exceeds 


(B) the amount deducted by the insurer for its 1977 taxa- 
tion year under subparagraph 138(3)(a)(ii) of the Act, 


exceeds 
(b) the amount, if any, by which the aggregate of 
(i) the lesser of 
(A) the insurer’s accumulated 1968 deficit, and 
(B) the amount, if any, determined under subparagraph 


(vi); 
(ii) the, aggregate of the insurer’s maximum. tax actuarial 
reserves for its 1977 taxation year, other than reserves or any 
portions thereof in respect of segregated fund policies, and 


(iii) the maximum amount deductible by the insurer for its 
1977 taxation year under subparagraph 138(3)(a)(ii) of the 
Act, 


exceeds the aggregate of 


(iv) the aggregate of the amounts that would have been the 
insurer’s maximum tax actuarial reserves for its 1977 taxa- 
tion year if those reserves had been determined on the basis 
of the rules applicable to its 1978 taxation year, 


(v) the aggregate of all amounts payable to the insurer in re- 
spect of policy loans outstanding at the end of its 1977 taxa- 
tion year, and 


(vi) the amount, if any, by which 


(A) the aggregate of the insurer’s maximum tax actuarial 
reserves for its 1968 taxation year, other than reserves or 
any portions thereof in respect of segregated fund 
policies, 

exceeds the aggregate of 
(B) the aggregate of the amounts that would have been 
the insurer’s maximum tax actuarial reserves for its 1968 


taxation year if those reserves had been determined on the 
basis of the rules applicable to its 1978 taxation year, and 


Technical Notes: Si0% a Reg. 2407. 


Reg. 
S. 2409(2)(0) 


(C) the aggregate of all amounts payable to the insurer in 
respect of policy loans outstanding at the end of its 1968 
taxation year. 


sed Repeal - — Reg. 2408 


1 iraft Ie 68, wai repeal 2408 
er October - hs 


History: All that portion of s. 2408 preceding para. (a) substituted by P.C. 1980-540, 
February 20, 1980, Canada Gazette, Part II, March 12, 1980, effective in respect of 
1978 et seq. 


Definitions [Reg. 2408]: “accumulated 1968 deficit” —ITA 138(12); “amount”, 
“dividend”, “insurer”, “life insurer’”—ITA 248(1); “maximum tax actuarial re- 
serve” —ITA 138(12); “non-capital loss” —ITA 111(8), 248(1); “policy loan” — 
ITA 138(12); “prescribed”, “property” — ITA 248(1); “segregated fund policies” — 
ITA 138.1(1), Reg. 2400(1); “taxable income” — ITA 248(1); “taxation year’ — ITA 
249. 


2409. Transitional — (1) For the purposes of this Part, except as 
expressly otherwise provided therein, where the expression “imme- 
diately preceding taxation year” refers to an insurer’s 1977 taxation 
year, this Part shall be read as though the definitions therein applied 
to the insurer’s 1977 taxation year. 


(2) For the purposes of applying the provisions of paragraph 
2400(1)(c) in respect of the 1978 taxation year of an insurer that 
was subject to the provisions of subsection 138(9) of the Act in re- 
spect of its 1977 taxation year, the following rules apply: 


(a) this Part shall be read as though the definitions therein ap- 
plied to the insurer’s 1977 taxation year; 


(b) such portion of the insurer’s Canadian equity property 
owned by it at the end of its 1977 taxation year as is designated 
by the insurer in respect of a particular insurance business, in its 
return of income required by subsection 150(1) of the Act to be 
filed for the 1978 taxation year, shall be deemed to be invest- 
ment property of the prior year in respect of the particular insur- 
ance business, but the aggregate valuation as at the end of the 
insurer’s 1977 taxation year of the Canadian equity property so 
designated in respect of all its insurance businesses carried on in 
Canada shall not exceed 


(i) in the case of a life insurer resident in Canada, or a non- 
resident life insurer that has made the election referred to in 
subsection 2401(1) in respect of its 1978 taxation year, that 
proportion of 


(A) the insurer’s Canadian investment fund as at the end 
of its 1977 taxation year (determined on the basis of the 
rules applicable to its 1978 taxation year), 


that 


(B) the aggregate valuation of the insurer’s equity pro- 
perty as at the end of the insurer’s 1977 taxation year 


is of 
(C) the aggregate valuation of the insurer’s investment 
property as at the end of the insurer’s 1977 taxation year, 


(ii) in the case of a non-resident life insurer, other than an 
insurer referred to in subparagraph (i), eight per cent of its 
Canadian investment fund as at the end of its 1977 taxation 
year (determined on the basis of the rules applicable to its 
1978 taxation year), and 


(iii) in any other case, 25 per cent of the insurer’s Canadian 
investment fund as at the end of its 1977 taxation year (deter- 
mined on the basis of the rules applicable to its 1978 taxation 
year); 
(c) where the insurer made an election under subsection 138(9) 
of the Act in respect of its 1977 taxation year, investment pro- 
perty (other than a Canadian equity property) owned by the in- 
surer at the end of its 1977 taxation year that was designated in 
respect of a particular insurance business by the insurer in its 
return of income for the 1977 taxation year pursuant to para- 
graph 138(12)(1) of the Act as it read in its application to that 
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year shall be deemed to be insurance property of the: particular 
insurance business in the 1977 taxation year; 


(d) where the insurer did not make the election referred to in 
paragraph (c) and carried on only one insurance business in Can- 
ada in its 1977 taxation year, investment property (other than a 
Canadian equity property) owned by the insurer at the end of its 
1977 taxation year that is a specified Canadian asset of the in- 
surer within the meaning of subsection 2405(1) as it read in its 
application to the 1977 taxation year shall be deemed to be in- 
surance property of that insurance business in the 1977 taxation 
year; and 


(e) where the insurer did not make. the election referred to in 
paragraph (c) and carried on an other than life insurance busi- 
ness in Canada and a life insurance business in Canada in its 
1977 taxation year, investment property (other than a Canadian 
equity property) owned by the insurer at the end of its 1977 tax- 
ation year each of which is a specified Canadian asset of the 
insurer, within the meaning of subsection 2405(1) as it read. in 
its application to the 1977 taxation year, in respect of which the 
aggregate value for the year in respect of the insurer’s 1978 tax- 
ation year is equal to the amount, if any, by which 


(i) the insurer’s mean Canadian reserve liabilities for its 1978 
taxation year in respect of its other than life insurance 
business 


exceeds 


(ii) the aggregate value for the year in respect of the insurer’s 
1978 taxation year of its insurance property of its other than 
life insurance business as determined for the purposes of 
clause 2400(1)(c)(@i)(C), 


shall be deemed to be insurance property of the other than life 
insurance business in the 1977 taxation year and any other such 
investment property that is a specified Canadian asset of the in- 
surer shall be deemed to be insurance property of the life insur- 
ance business in the 1977 taxation year. 


History: Paras. 2409(2)(c) substituted, (d), (e) added, by P.C. 1980-1484, s. 5, June 5, 
1980, Canada Gazette, Part Il, June 25, 1980, effective for 1978. 


(3) For the purposes of applying the provisions of section 2402 in 
respect of the 1978 taxation year of a life insurer, the following 
rules apply: 


(a) for the purposes of subparagraphs 2402(a)(i) and (b)(ii), the 
insurer’s maximum tax actuarial reserve for its 1977 taxation 
year in respect of participating life insurance policies in Canada 
shall be deemed to be the amount referred to in subparagraph 
2407(b)(ii); 


(b) for the purposes of clause 2402(a)(ii)(A), the insurer’s maxi- 
mum tax actuarial reserve for its 1977 taxation year in respect of 
a class of life insurance policies in Canada shall be deemed to 
have been determined on the basis of the rules applicable to its 
1978 taxation year; and 


(c) for the purposes of subparagraph 2402(b)(i), the amount de- 
ducted by the insurer under subparagraph 138(3)(a)(iv) of the 
Act in computing its income for the 1977 taxation year shall be 
deemed to be the amount that is the aggregate determined under 
paragraph 138(4.2)(b) of the Act in respect of the insurer. 


(4) Except as expressly otherwise provided in this Part, where the 
expression “immediately preceding taxation year” occurs in a provi- 
sion of this Part (other than section 2402) and refers to the insurer’ s 
1987 taxation year, the provision shall be read as though the defini- 
tions in this Part applied to the insurer’s 1987 taxation year. 

History: Subsec. 2409(4) added by P.C. 1990-2002, s. 9, September 20, 1990, Canada 


Gazette, Part Il, October 10, 1990, applicable in respect of taxation years beginning 
after June 17, 1987 and ending after 1987. 


Proposed Repeal — Reg. 2409 


Application: The October 31, 2011 draft legislation, s. 68, will ee S 2409, oo 
plicable to taxation years that begin after oe 31; ~~ i ; / 


Technical Notes: See under Reg. 2407. 
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Definitions [Reg.. 2409]: “amount”, “business” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “Canadian equity property” — Reg. 2400(1), 2405(3); 
“Canadian investment fund” — Reg. 2400(1), 2405(3), (4); “Canadian reserve liabili- 
ties”, “equity property” — Reg. 2400(1), 2405(3); “insurance” property” — Reg. 
2400(1), 2406; “insurer’ —ITA 248(1); “investment property” — Reg. 2400(1), 
2405(3), 2406; “life insurance business” — ITA 248(1); “life insurance policy” —ITA 
138(12), Reg. 2405(1); “life insurer” —ITA 248(1); “maximum tax actuarial re- 
serve” —ITA 138(12), Reg. 2405(1); “mean Canadian ‘reserve liabilities” — Reg. 
2400(1), 2405(3); “non-resident” — ITA 248(1); “other than life insurance busi- 
ness” — Reg. 2400(2); “participating life insurance policy’ —ITA 138(12), Reg. 
2405(1); “particular insurance business” — Reg. 2400(1); “property” —ITA 248(1); 
“resident in Canada” —ITA 250; “segregated fund” —ITA 138.1(1); “segregated 
fund policy” — ITA 138.1(1)(a); “taxation year” —ITA 249; “valuation”, “value for 
the year” — Reg. 2405(3). 


2410. Prescribed amount — For the purpose of subsection 
138(4.4) of the Act, the amount prescribed in respect of an insurer’s 
cost or capital cost, as the case may be, of a property for a period in 
a taxation year is the amount determined by the formula 


[(A x B).x C/365] —-D 
where 


A is the average annual rate of interest determined by reference to 
rates of interest prescribed in section 4301 for the months or 
portion thereof in the period; 


B is the amount, if any, by which, the average cost or average cap- 
ital cost, as the case may be, of the property for the period ex- 
ceeds the average amount of debt relating to the acquisition of 
the property outstanding during the period that bears a fair mar- 
ket interest rate and, for this purpose, 


(a) the average cost or average capital cost, as the case may 
be, of a property is the total of 


(i) the aggregate of all amounts each of which is the cost 
or capital cost, as the case may be, if any, immediately 
before the beginning of the attics in respect of the pro- 
perty, and 

(ii) the aggregate of all amounts each of phon is the pro- 
portion of any expenditure incurred on any day in the pe- 
riod in respect of the cost or capital cost, as the case may 
be, of the property that 


(A) the number of days from that day to the end of the 
period 

is of 
(B) the number of days in the both and 


(b) the average amount of debt relating to the acquisition of a 
property is the amount, if any, by which the total of 


(i) the aggregate of all amounts each of which is an in- 
debtedness relating to the acquisition that was outstanding 
at the beginning of the period, and 


(ii) the aggregate of all amounts each of which is the pro- 
portion of an indebtedness relating to the acquisition that 
was incurred on any day in the. period that 


(A) the number of days from that day to the end of the 
period 
is of 
(B) the number of days in the period, 
exceeds 


(iii) the aggregate of all amounts each of which i is the pro- 
portion of an amount that was paid in respect of any in- 
debtedness referred to in subparagraph (i) or (ii) on any 
day in the period (other than a payment of interest in re- 
spect thereof) that 


(A) the number of days from that day to the end of the 
period 
is of 
(B) the number of days in the period; 
C_ is the number of days in the period; and 
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D. is the income derived from the property in the period by the per- 
son or partnership that owned the property. 

Related Provisions: ITA 257 — Negative amounts in formulas. 

History: The opening words of subsec. 2410(1) and the descriptions of C and D 

amended, the descriptions of E and F repealed,.subsec. (2) repealed, and subsec. 


2410(1) renumbered, as s..2410, by P.C.,.2000-1714, November 30, 2000,.Canada Ga- 
zette, Part Il, December 20, 2000,.s. 5, applicable to 1999 et seq. 


Definitions [Reg. 2410]; “amount”, “insurer” — ITA 248(1); “month” — Interpre- 
tation Act 35(1); “person”, “prescribed”, “property” —ITA 248(1); “taxation year” — 
ITA 249. i 


2411. (1) Subject to subsection (2), the amount prescribed in respect 
of am insurer for°a taxation year for the purposes of paragraph 
138(9)(b) of the Act shall be the amount determined by the formula 


A (B +B.1+C) 
where 


A is the positive or-negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (3); 


B is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (4) 
in respect of the insurer’s investment property for the year that is 
designated insurance property.of the insurer for the year; 


B.1 is the positive.or negative,amount, as the case, may. be, deter- 
mined in respect of the insurer for the year under subsection 
(4.1) in respect of property disposed of by the insurer in a.taxa- 
tion year for which it was designated insurance rua) of the 
insurer; and 


C ‘is the amount claimed by the ‘insurer for the year in respect of 
any balance of its cumulative excess account at the end of the 
year. 

Related Provisions: ITA 257 — Nenaive amounts in formulas. 

History: The formula in subsec. 2411(1) amended by P.C. 2000-1714, November 30, 


2000, Canada Gazette, Part Il, December 20, 2000, subsec. 6(1), applicable to 1995 et 
seq. 

The description of B amended by the said, P.C.;2000-1714, subsec. 62) applicable to 
1999 et seq. 


The description of B.1 added to subsec. 2411(1) by the said P.C. 2000-1714, subsec. 
6(4), applicable to 1999.et seq, By, subsec., 6(3), for the 1995; to 1998 taxation years, 
read B.1,as follows: 


B.1 is the positive or negative amount, as the case may be, determined ‘in respect 
of the insurer for the year under subsection (4.1) in respect of property dis- 
posed of by the insurer that was, in the taxation year of disposition, invest- 
ment property designated by the insurer under subsection 2400(1) as pro- 
perty used by it in the year in, or held by it in the year in the course of, 
carrying on an insurance business in Canada; and 


(2) Where an amount computed under subsection (1) in, respect of 
an insurer,is a negative amount, that,amount shall be deemed. tobe 
nil. 

(3) The positive or negative amount, as the case may be, determined 


under this subsection in respect of an insurer for a taxation year 

shall be 
(a) if the value for the year of the insurer’s foreign investment 
-property that is designated insurance property for the year is not 
greater than 5% of the amount. of the insurer’s mean Canadian 
investment fund for the year and the insurer so elects in its re- 
turn of income under Part I of the Act for the year, the amount 
determined by the formula 


e ee 
B 


x(C+J) |+ 
or 
(b) in any other case, the amount determined by the formula | 
(A +A.1) [ P25) (See. J) 
(etebald xC}+ np + Of asEfososc x 
where 


A. is. the. positive or negative amount, as,the case may -be, deter- 
mined:in respect of the insurer for the year under subsection (4) 


Reg. 
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in respect of Canadian investment property (other than Canadian 
equity property) owned by the insurer at any time in the year; 


A.1 is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection 
(4.1) in respect of Canadian investment property (other than Ca- 
nadian equity property). disposed of wi the insurer in the year or 
a preceding taxation year; 


B is the total value for the year of Canadian investment property 
(other than Canadian equity property and any property described 
in Paragraph (i) of the definition “Canadian investment pro- 
perty” in subsection 2400(1)) owned by the. insurer at any time 
in the year; 


C_ is the total value for the year of the insurer’s Canadian invest- 
ment property for the year (other than Canadian equity property 
and any property described in paragraph (i) of the definition 
“Canadian investment property” in subsection 2400(1)) that is 
designated insurance property of the insurer for the year; 


D is the positive or negative amount, as the case. may be, deter- 
mined in respect of the insurer for the year under subsection (4) 
‘in respect of Canadian investment property that is. Canadian eq- 
uity property owned by the insurer at any time in the year; 


E. is the total value for the year of Canadian investment property 

that is Canadian equity property (other than any property de- 

scribed in paragraph (i) of the definition “Canadian investment 

. property” in subsection 2400(1)) owned by the insurer at any 
time in the year; 


F is the total value for the year of the insurer’s Canadian invest- 
‘ment property (other than any property described in paragraph 
(i) of the definition “Canadian investment property” in subsec- 
tion 2400(1)) for the year that is Canadian equity property that is 
designated insurance property of the insurer forthe year; 


G is the positive or negative amount, as the case may be, deter- 
mined in respect of the insurer for the year under subsection (4) 
in respect of foreign investment Leia onde owned by the insurer at 
any’ time: in the year; 


G.1 is the positive or negative amount, as the casé may be, deter- 
mined in respect of the insurer for the year under subsection 
(4.1) in respect of foreign investment property disposed of by 
the insurer in the year or a preceding taxation year; 


H is the total value for the year of foreign investment property 
(other than any property described in paragraph (e) of the defini- 
tion “investment property” in subsection 2400(1)) owned by the 
insurer at any time in the year; and 


J is the total value for the year of the insurer’s foreign investment 
property (other than any property described in paragraph (e) of 
the definition “investment property” in subsection 2400(1)) that 
is designated insurance property of the insurer for the year. 

History: The description of A.1 in para. 2411(3)(b) amended to substitute “a preced- 


ing taxation year” for “preceding ‘year’ by P.C. 2009-1212, subsec: 4(1), July 30, 2009, 
Canada Gazette, Part If, August 19, 2009, applicable to 1995 et seq. 


The descriptions of B, E.and H in subsec. 2411(3). amended by, P.C. 2005-2215, sub- 
secs. 1(1)—(3), November 28, 2005, Canada Gazette, Part I], December 14, 2005, ap- 
plicable to taxation years that end after February 27, 2004. 


The portion of subsec. 2411(3) before the description of A amended, the descriptions of 
A.1 and G.1 added, by P.C. 2000-1714, subsecs. 6(5), (6.1), arid (8.1), November 30, 
2000, Canada Gazette, Part Il, December 20, 2000, applicable to 1995 et seq. 


The.portion of para. 2411(3)(a). before the formula.and the descriptions of C, F and J 
amended by the said P.C. 2000-1714, subsecs. 6(6)—(8) and (9), applicable to 1999 et 
seq. 


(4) The positive or negative amount, as the case may be, determined 
under this subsection in respect of an insurer for a taxation’ year in 
respect of property shall be the amount determined by the formula 


A-B 
where 


A is the total of the following amounts determined in respect of the 
property for the year, or that would be determined in respect of 
the property for the year if the property were designated insur- 
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ance property of the insurer in respect of an insurance business 
in Canada for each taxation year in which the property was held 
by the insurer: 


(a) the insurer’s gross investment revenue for the year (other 
than taxable dividends that were or would be deductible in 
computing the insurer’s taxable income for the year under 
section 112 or subsection 138(6) of the Act) derived from the 
property, 

(b) [Repealed] 


(c) all amounts that were or would be included in computing 
the insurer’s taxable capital gains for the year from the dispo- 
sition of the property, 


(c.1) all amounts that were or would be included under para- 
graph 142.4(5)(e) of the Act in respect of the property in 
computing the insurer’s income for the year, 


(d) all amounts that were or would be included in computing 
the insurer’s income for the year as gains from the disposi- 
tion of such of the property as is not capital property or a 
specified debt obligation (as defined in subsection 142.2(1) 
of the Act), 


(e) all amounts that were or would be included in computing 
the insurer’s income for the year under subsection 13(1) of 
the Act in respect of the property, 


(f) all amounts that were or would be included in computing 
the insurer’s income for the year under paragraph 12(1)(d), 
(d.1) or (@) of the Act in respect of the property, 


(g) all amounts that were or would be included in computing 
the insurer’s income for the year under subsection 59(3.2) or 
(3.3) of the Act in respect of the property, 


(h) all amounts that were or would be included in computing 
the insurer’s income for the year under subsection 14(1) of 
the Act in respect of the property, and 


(i) all other amounts that were or would be included in com- 
puting the insurer’s income for the year in respect of the pro- 
perty otherwise than because of subsection 142.4(4) of the 
Act; and 


Bis the total of the following amounts determined in respect of the 
property for the year, or that would be determined in respect of 
the property for the year if the property were designated insur- 
ance property of the insurer in respect of an insurance business 
in Canada for each taxation year in which the property was held 
by the insurer: 


(a) all amounts that were or would be included in computing 
the insurer’s allowable capital losses for the year from the 
disposition of the property, 


(a.1) all amounts that were or would be deductible under par- 
agraph 142.4(5)(f) of the Act in respect of the property in 
computing the insurer’s income for the year, 


(b) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year as losses from the dis- 
position of such of the property as is not capital property or a 
specified debt obligation (as defined in subsection 142.2(1) 
of the Act), 


(c) [Repealed] 


(d) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year under paragraph 
20(1)(a) of the Act in respect of the capital cost of the pro- 
perty or under paragraphs 20(1)(c) and (d) of the Act in re- 
spect of interest paid or payable on borrowed money used to 
acquire the property, 


(e) where any such property is rental property or leasing pro- 
perty (within the meaning assigned by subsections 1100(14) 
and (17), respectively), all amounts that were or would be 
deductible in computing the insurer’s income for the year in 
respect of expenses directly related to the earning of rental 
income derived from the property, 
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(f) all amounts that were or would be deductible by the in- 
surer in computing the insurer’s income for the year under 
paragraph 20(1)(1), (1.1) or (p) of the Act as reserve or bad 
debt in respect of the property, 


(g) all amounts that were deducted or would be deductible in 
computing the insurer’s income for the year under section 66, 
66.1, 66.2 or 66.4 of the Act in respect of the property, 


(h) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year under paragraph 
20(1)(b) of the Act in respect of the property, and 


(i) all amounts that were or would be deductible in comput- 
ing the insurer’s income for the year in respect of other ex- 
penses directly related to the earning of gross investment rev- 
enue derived from the property. 
Related Provisions: ITA 257 — Negative amounts in formulas. 
History: Para. (b) of the description of A in subsec. 2411(4) repealed by P.C. 2009- 
1212, subsec. 4(2), July 30, 2009, Canada Gazette, Part II, August 19, 2009, applicable 
to taxation years that begin after February 22, 1994. 
Para. (c.1) of the said description of A added, and para. (d) amended, by the said P.C. 
2009-1212, subsec. 4(3), applicable to dispositions of property that occur after Febru- 
ary 22, 1994. 
Para. (i) of the said description of A amended by the said P.C. 2009-1212, subsec. 4(4), 
applicable to taxation years that end after February 22, 1994. 
The opening words of the description of B in subsec. 2411(4) amended by the said P.C. 
2009-1212, subsec. 4(5), applicable to taxation years that end after June 1, 1995: 
The opening words of the description of B in subsec. 2411(4) further amended by the 
said P.C. 2009-1212, subsec. 4(6), applicable to 1999 er seq. 


Para. (a.1) of the said description of B added, and para. (b) amended, by the said P.C. 
2009-1212, subsec. 4(7), applicable to dispositions of property that occur after Febru- 
ary 22, 1994. 

Para. (c) of the said description of B repealed by the said P.C. 2009-1212, subsec. 4(8), 
applicable to taxation years that begin after February 22, 1994. 


Para. (a) of the description of A in subsec. 2411(4) amended by P.C. 2005-2215, sub- 
sec. 1(4), November 28, 2005, Canada Gazette, Part Il, December 14, 2005, applicable 
to taxation years that end after 2001. 


The opening words of the description of A in subsec. 2411(4) amended by P.C. 2000- 
1714, subsec. 6(11), November 30, 2000, Canada Gazette, Part I, December 20, 2000, 
applicable to 1999 et seq. By subsec. 6(10), for taxation years ending after June 1, 1995 
to 1999, read: 


A is the total of the following amounts determined in respect of the property 
for the year, or that would be determined in respect of the property for the 
year if it were insurance property of the insurer for the year in respect of-an 
insurance business in Canada and if it had been insurance property of the 
insurer in respect of an insurance business in Canada for each preceding tax- 
ation year in which it was held by the insurer: 


(4.1) The positive or negative amount, as the case may be, deter- 
mined under this subsection in respect of an insurer for a taxation 
year in respect of property disposed of by the insurer in the year or 
a preceding taxation year is the amount determined by the formula 


A=B 
where 


A is the total of the amounts included under paragraphs 142.4(4)(a) 
and (c) of the Act in the insurer’s income for the year in respect 
of the property, or that would be so included if the property were 
designated insurance property of the insurer in respect of an in- 
surance business in Canada for each taxation year in which it 
was held by the insurer; and 


B is the total of the amounts deductible under. paragraphs 
142.4(4)(b) and (d) of the Act in respect of the property in com- 
puting the insurer’s income for the year, or that would be so de- 
ductible if the property were designated insurance property of 
the insurer in respect of an insurance business in Canada for 
each taxation year in which it was held by the insurer. 

Related Provisions: ITA 257 — Negative amounts in formulas. 

History: Subsec. 2411(4.1) added by P.C. 2000-1714, November 30, 2000, Canada 

Gazette, Part Il, December 20, 2000, subsecs. 6(12), (13), the portion before the de- 

scriptions of A and B applicable to 1995 et seq., and the descriptions of A and B appli- 

cable to 1999 et seq. For the 1995 to 1998 taxation years read A and B as: 


A is the total of the amounts included under paragraphs 142.4(4)(a) and (c) of 
the Act in the insurer’s income for the year in respect of the property, or that 
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would be so included if the property had been insurance property of the in- 
surer in respect of an insurance business in Canada for each taxation year in 
which it was held by the insurer; and 


B is the total of the amounts deductible under paragraphs 142.4(4)(b) and (d) 
of the Act in respect of the property in computing the insurer’s income for 
the year, or that would be so deductible if the property had been insurance 
property of the insurer in respect of an insurance business in Canada for each 
taxation year in which it was held by the insurer, 


(5) [Repealed] 


History: Subsec. 2411(5) repealed by P.C. 2009-1212, subsec. 4(9), July 30, 2009, 
Canada Gazette, Part II, August 19, 2009, applicable to taxation years that begin after 
February 22, 1994. : 


(6) For the purposes of subsection (1), the balance of an insurer’s 
cumulative excess account at the end of a taxation year shall be 
determined as the amount, if any, by which 


(a) the aggregate of all amounts each of which is a positive 
amount, if any, determined in respect of each of such of its 
seven immediately preceding taxation’ years ‘that began after 
June 17, 1987 and ended after 1987 by the formula 


B-A 
where A and B are the amounts determined under subsection (1) 


in respect of the insurer for such immediately preceding taxation 
year, 


exceeds 


(b) the aggregate of all amounts each of which is an amount 
claimed by the insurer under subsection (1) in respect of its cu- 
mulative excess account for a preceding taxation year that can 
be attributed to a positive amount determined under paragraph 
(a) for that year and, for the purpose of this paragraph, a positive 
amount determined in respect of a taxation year shall be deemed 
to have been claimed before a positive amount determined in 
respect of any subsequent taxation year. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(7) [Repealed] 


History: Subsec, 2411(7) repealed by P.C. 2000-1714, subsec. 6(14), November 30, 
2000, Canada Gazette, Part II, December 20, 2000, applicable to 1999 et seq. 


(8) For the purposes of this section, “foreign investment property” 
of an insurer means investment property of the insurer (unless the 
insurer is a non-resident insurer and it is established by the insurer 
that the investment property is not effectively connected with its 
Canadian insurance businesses) that is not Canadian investment 
property of the insurer. 

Definitions [Reg. 2411]: “allowable capital loss” — ITA 38(b), 248(1); “amount”, 
“borrowed money”,. “business” — ITA 248(1); “Canada” —ITA 255, Interpretation 
Act 35(1); “Canadian equity property”, “Canadian investment property” — Reg. 
2400(1); “capital property” — ITA 54, 248(1); “designated insurance property” — ITA 
138(12), 248(1); “disposition” —ITA 248(1); “gross investment revenue” — ITA 
138(12); “immediately preceding taxation year” — Reg. 2409(1), (4); “insurer” — ITA 
248(1); “investment property” — Reg. 2400(1); “mean Canadian investment fund” — 
Reg. 2412(1); “non-resident”, “prescribed”, “property” — ITA 248(1); “taxable capital 
gain” —ITA ‘38(a), 248(1); “taxable dividend” — ITA 89(1), 248(1); “taxable in- 
come” —ITA 248(1); “taxation year” ITA 249: “value” — Reg. 2400(1): 


2412. — (1) Mean Canadian investment fund — For the pur- 
poses of this Part, the mean Canadian investment fund of an insurer 
for a particular taxation year is the total of 

(a) 50% of the total of 


(i) its Canadian investment fund at the end of the particular 

year, and 

(ii) either, 
(A) if the insurer is resident in Canada, its Canadian in- 
vestment fund at the end of its preceding taxation year, or 
(B) if the insurer is non-resident, its Canadian investment 
fund at the end of its preceding taxation year determined 
as if its attributed surplus for that preceding taxation year 
were its attributed surplus for. the particular year, and 


(b) the insurer’s cash-flow adjustment for the particular year. 
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(2) Cash-flow adjustment — An insurer’s cash-flow adjustment 
for a taxation year is the amount equal to 


(a) if the year ended two months or more after it began, the posi- 
tive or negative amount determined by the formula 


50% x (A — B/C) 
where 


A’ is the total of all amounts each of which is the amount deter- 
mined under subsection (3) in respect of a full month in the 
year (or in respect of the part of the month that ends after the 
last full month in the year, if that part is greater than 15 
days), 


B is the total of all amounts each of which is the amount deter- 
mined in respect of a full month in the year (or in respect of 
the part of the month that ends after the last full month in the 
year, if that part is greater than 15 days) by the formula 


D x (1 + 2E) 
where 


D is the amount determined under subsection (3) in respect 
of the month or part of the month, and 


E is the number of months in the year that ended before the 
beginning of the month or part of the month, and 


C is the number of full months in the year (plus 1, if the year 
ends more than 15 days after the end of the last full month in 
the year); and 


(b) if the year ended less than two months after it began, nil. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


(3) Amounts paid and received — The amount determined in 
respect of an insurer for a particular month or part of a month (in 
this subsection referred to as a “month’”) in a taxation year is the 
positive or negative amount determined by the formula 


G-H 
where 
G_ is the. total of all amounts each of which is 


(a) the amount of a premium or consideration received by the 
insurer in the month in respect of a contract of insurance (in- 
cluding a settlement annuity) entered into in the course of 
catrying on its insurance businesses in Canada, 


(b) an amount received by the insurer in the month in respect 
of interest on.or a repayment in respect of.a policy loan made 
under a life insurance policy in Canada, or 


(c) an amount received by the insurer in the month in respect 
of reinsurance (other than reinsurance undertaken to effect a 
transfer of .a business in respect. of which subsection 
138(11.5), (11.92) or (11.94) of the Act applies) arising in 
the course of carrying on its insurance businesses in Canada; 
and 


H_ is the total of all amounts each of which is 


(a) the amount of a claim or benefit (including a payment 
under an annuity or settlement annuity, a payment of a policy 
dividend and an amount paid on a lapsed or terminated pol- 
icy), a refund of premiums, a premium or a commission paid 
by the insurer in the month under a contract of insurance in 
the course of carrying on its insurance businesses in Canada, 


(b) the amount of a policy loan made by the insurer in the 
month under a life insurance policy in Canada, or 


(c) an amount paid by the insurer in the month in respect of 
reinsurance (other than reinsurance undertaken to effect a 
transfer of a business in respect of which subsection 
138(11.5), (11.92) or (11.94) of the Act applies) in the course 
of carrying on its insurance businesses in Canada, 


Related Provisions: ITA 257 — Negative amounts in formulas. 
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(4) [Meaning of “month”] — A reference to a “month” in this 
section means 


(a) if an insurer’s taxation year does not begin on the first day of 
a calendar month and the insurer elects to have this paragraph 
apply for the year, the period beginning on the day in a calendar 
month that has the same calendar number as the particular day 
on which the taxation year began and ending 


(i) on the day immediately before the day in the next calen- 
dar month that has the same calendar number as the particu- 
lar day, or 


(ii) if the next calendar month does not have a day that has 
the same calendar number as the particular day, the last day 
of that next calendar month; and 


(b) in any other case, a calendar month. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: S. 2412 replaced by P.C. 2000-1714, November 30, 2000, Canada Gazette, 
Part II, December 20, 2000, s. 7, applicable to 1999 et seq. 


Ss. 2410 to 2412 added by P.C. 1990-2002, s. 10, September 20, 1990, Canada Ga- 
zette, Part II, October 10, 1990, applicable in respect of taxation years beginning after 
June 17, 1987 and ending after 1987. 

Definitions [Reg. 2412]: “amount”, “annuity” —ITA 248(1); “attributed sur- 
plus” — Reg. 2400(1); “business” —ITA 248(1); “Canada” —ITA 255, Interpreta- 
tion Act 35(1); “Canadian investment fund” — Reg. 2400(1); ‘cash-flow adjust- 
ment” — Reg. 2412(2); “dividend”, “insurer” — ITA 248(1); “life insurance policy in 
Canada” —ITA 138(12); “mean Canadian investment fund” —Reg. 2400(1); 
“month” — Reg. 2412(4); “non-resident” —ITA  248(1); “policy loan” —ITA 
138(12); “resident in Canada” — ITA 250; “taxation year” —ITA 249. 


PART XXV — SPECIAL T1 TAX TABLE 
FOR INDIVIDUALS 


History: Part XXV (ss. 2500, 2501) was added by P.C. 1981-1501, June 4, 1981, Can- 
ada Gazette, Part Il, June 24, 1981, applicable to 1979 et seg. except that in its applica- 
tion to the 1979 taxation year all that portion of subsection 2500(2) following subpara- 
graph (b)(ii) thereof does not apply and shall be read as follows: 


minus the aggregate of 
(iii) where applicable, an amount that is the aggregate of 
(A) the deduction calculated under subsection 120(2) of the Act, and 


(B) the amount by which the amount referred to in clause (A) is in- 
creased by virtue of section 30 of the Federal-Provincial Fiscal Ar- 
rangements and Established Programs Financing Act, 1977, and 


(iv) a deduction from the tax under subparagraph (i), or that tax plus the 
additional tax under subparagraph (ii), as the case may be, as computed 
under subsection 120(3.1) of the Act, 


calculated as if the amount taxable is equal to the average of the highest and 
lowest amounts taxable in the range and, where the resulting tax payable is not a 
multiple of one dollar, it shall be rounded to the nearest multiple of one dollar or, 
if it is equidistant from two such multiples, to the higher thereof. 


2500. (1) For the purposes of subsection 117(6) of the Act, 


(a) $55,605, adjusted for each taxation year after 1989 in the 
manner set out in subsection 117.1(1) of the Act, is the pre- 
scribed amount; and 


(b) an “individual of a prescribed class” for a taxation year is 
(i) an estate or trust, 


(ii) an individual who was a non-resident person throughout 
the year, other than an individual 


(A) whose amount taxable for the year was from 


(I) the duties of an office or employment performed in 
one province, 


(II) the carrying on of a business in one province, or 


(II) any combination of sources described in sub- 
clauses (I) and (II) if all of those sources are located in 
one province, and 


(B) who was not subject to any other provision of this 
subsection, 


(ii1) an individual who, on the last day of the year, resided in 
a province and had income for the year from a business with 
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a permanent establishment, as defined in subsection 2600(2), 
outside the province, 


(iv) an individual whose tax otherwise payable for the year 
under Part I of the Act is reduced by virtue of any of the 
following provisions of the Act: 


(A) subsection 117(7), 
(B) section 121, 

(C) section 122.3, or 
(D) section 126, 


(v) an individual who makes an election in respect of the 
year under subsection 119(1) of the Act, 


(vi) an individual eligible to pay tax at a reduced rate pursu- 
ant to subsection 40(7) of the Income Tax Application Rules 
on a payment made to him in the year, or 


(vii) an individual who makes an election in respect of the 
year under subsection 110.4(2) of the Act. 


History: Subpara. 2500(1)(b)(vi) amended by P.C. 1994-1817, s. 48, November 1, 
1994, Canada Gazette, Part Il, November 30, 1994. 


Para. 2500(1)(a) amended by P.C. 1990-760, April 26, 1990, Canada Gazette, Part II, 
May 9, 1990, applicable in respect of the 1989 and subsequent taxation years. 


Para. 2500(1)(a) and subpara. (1)(b)(vii) amended by P.C. 1989-1926, September 28, 
1989, Canada Gazette, Part II, October 11, 1989, applicable to 1988 et seg. 


Para. 2500(1)(a) substituted by P.C. 1987-1817, subsec. 1(1), August 27, 1987, Canada 
Gazette, Part II, September 16, 1987, applicable to 1986 er seq. 


Subpara. 2500(1)(b)(vii) added by P.C. 1986-207, January 23, 1986, Canada Gazette, 
Part II, February 5, 1986, applicable to 1985 et seg. 


Subsec. 2500(1) substituted by P.C. 1985-908, subsec. 1(1), March 21, 1985, Canada 
Gazette, Part II, April 3, 1985, applicable to 1984 et seq. 


All that portion of subsec. 2500(1) preceding para. (a) substituted by P.C. 1983-3016, 
subsec. 1, September 29, 1983, Canada Gazette, Part II, October 12, 1983, applicable 
to 1982 et seq. 


(2) For the purposes of subsection 117(6) of the Act, a table of the 
tax payable for a taxation year shall be prepared in accordance with 
the following rules: 


(a) the table shall be divided into ranges of amounts taxable not 
exceeding $10 each and shall specify the tax payable in respect 
of each range; 


(b) the tax payable on an amount taxable within any range re- 
ferred to in paragraph (a) shall be equal to the tax payable 
thereon for the year computed under subsection 117(2) of the 
Act and, where applicable, adjusted annually pursuant to section 
117.1 of the Act; and 


(c) the tax payable referred to in paragraph (b) shall be calcu- 
lated as if the amount taxable is equal to the average of the high- 
est and lowest amounts taxable in the range and, where the re- 
sulting tax payable is not a multiple of one dollar, it shall be 
rounded to the nearest multiple of one dollar or, if it is equidis- 
tant from two such multiples, to the higher thereof. 


(3) For the purposes of subsection 117(6) of the Act, a table of the 
additional tax for income not earned in a province, the individual 
surtax and the refundable Quebec abatement for a taxation year 
shall be prepared in accordance with the following rules: 


(a) the table shall be divided into ranges of tax payable not ex- 
ceeding $2 each and shall specify, in respect of each range, 


(i) the individual surtax payable, 


(ii) where applicable, the additional tax for income not 
earned in a province, and 


(iii) where applicable, the refundable Quebec abatement, 
on every amount taxable within each such range; 


(b) the tax payable referred to in paragraph (a) is the tax payable 
determined by the table prepared pursuant to subsection (2) less 
the allowable non-refundable credits under sections 118 to 118.9 
of the Act; 


(c) the individual surtax in respect of an amount of tax payable 
within any range referred to in paragraph (a) shall be the amount 
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that is equal to the surtax thereon computed under subsection ) 


180.1(1) of the Act: 


(d) the additional tax for income not earned in a province in re- 
spect of an amount of tax payable within any range referred to in 
paragraph (a) shall be the amount that is equal to the tax deter- 
mined thereon under subsection 120(1) of the: Act: 


(e) the refundable Quebec abatement in respect of an amount of 
tax payable within any range referred to in paragraph (a) shall be 
the amount that is equal to the abatement determined under sub- 
section 120(2) of the Act and in accordance with section 27 of 
the, Federal-Provincial Fiscal Arrangements Act; 


(f) the:-amount referred to in paragraph (c) or (d):shall be calcu- 
lated as if the tax payable is equal to the average of the highest 
and lowest amounts in the range and, where the resulting 
amount is not a multiple of one dollar, it shall be rounded to the 
nearest multiple of one dollar or, if it is equidistant from two 
such multiples, to the higher thereof; and’ 


(g), the amount referred to in paragraph (e) shall be calculated as 
if the tax payable is equal to the average of the highest and low- 


est amounts in the range and, where the resulting amount is not a | 


multiple of one tenth of one dollar, it shall be rounded to the 
nearest multiple of one tenth of one dollar or, if it is equidistant 
-from two such multiples, to the higher: thereof. 


Related Provisions: “amount taxable” — ITA 117(2). 

History: Para. 2500(3)(e) amended by 1995, c. 17, subsec. 45(2), to substitute “Fed- 
eral-Provincial Fiscal Arrangements Act’ for “Federal-Provincial Fiscal Arrange- 
ments and Federal Post-Secondary Education and Health Contributions Act?, in force 
Aprib 1, 1996. 


Subsec. 2500(2) was substituted, subsec. 2500(3) added by P.C. 1989-1926, September 


28, 1989, Canada Gazette, Part Il, October 11, 1989, applicable to 1988 er seq: 


All that portion of para. 2500(2)(b) following subpara, (ii) revoked by P.C. 1987-1817, 
subsec. 1(2), August 27, 1987,,Canada Gazette, Part II, September 16, 1987, applicable 
to 1986 et seq. 

All that portion of para. 2500(2)(b) following subpara. (ii), subpara. 2500(2)(c)(ii) sub- 
stituted by P.C. 1985-908, s. 1, March 21, 1985, Canada Gazette, Pait II, April 3, 1985, 
applicable, as to para..2500(2)(b) to 1984 et seq., and as to subpara. 2500(2)(c)(ii), after 
March 31,.1983. 


Para. 2500(2)(b): substituted by: P.C.:1983-3016, subsec: 1(2), September 29,1983, 
Canada Gazette; Part II, October 12, 1983, applicable to 1982. et seq: 


2501. In this Part, “amount taxable” has the: meaning assigned by 
subsection. 117(2) of the. Act. 


Related Provisions: “amount taxable” — ITA 117(2). 

History: S.. 2501 amended by P.C. 1989-1926, September 28, 1989,.Canada Gazette, 
Part II, October 11, 1989, applicable to 1988 et seq. 

S. 2501 substituted by. P.C. 1983-3016, s. 2, September 29,1983, Canada Gazette, Part 
II, October 12, 1983, applicable to 1982 et seq. 


History [former Part XXV]: Former Part XXV (Indebtedness of Public Employees) 
was revoked by P.C. 1980-541, s. 2, February’ 20, 1980, Canada Gazette, Part II, 
March 12, 1980. 


Former Part XXV was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C.' 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


_PaRT XXVI — INCOME EARNED IN 
PROVINCE BY AN INDIVIDUAL 


History: Part XXVI was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


2600. Interpretation — (1) In applying the definition “income 

earned in the year in a province’’ in subsection 120(4) of the Act for 

an individual’s taxation year 

~ (a) the prescribed rules referred to in that definition are the rules 

in.this. Part; and ' 
(b) the amount determined under ‘those prescribed rules means 
the total of all amounts each of which is the individual’s income 
earned in the taxation year in a’particular province as determined 
under this Part. 


Reg. 
S. 2601(4) 


History: Subsec. 2600(1) amended by 2009, ¢.\2,'s. 103, applicable to 2009 et seq. 
Subsec. 2600(1)’ substituted by P.C. 1981-808, subsec. 3(1), March 26,'1981, Canada 
Gazette, Part II, April 8, 1981, applicable to 1980 ef seq. f 


Subsec. 2600(1) substituted by P.C. 1978-3101, subsec.,.3(1), October 12, 1978, Can- 
ada Gazette, Part II, October 25, 1978, ‘applicable to 1978 et Seq. 


(2) In this Part, “permanent establishment”. means a fixed place of 
business of the individual including an. office,.a branch, a mine, an 
oil well,a farm, \a.timberland, a factory, a workshop. or a ware- 
house, and 


(a), where an individual carries on business through an employee 
or agent, established in a particular place, who. has general au- 
thority, to contract: for: his, employer, or principal or who. has a 
stock, of merchandise owned: by -his.employer.or principal from 
which he regularly fills orders. which he receives,.the individual 
shall be deemed to have a permanent establishment in that place; 


(b) where an individual uses substantial machinery or equipment 
in a particular place at any time in a taxation year he shall be 
deemed to have a permanent establishment in that place; and 


(c) the fact.that an individual. has business dealings through a 
commission agent, broker, or other independent agent or main- 
tains an office solely for the purchase of merchandise, shall not 
of itself be held to mean that the individual has a permanent 
establishment. | | A 
Interpretation Bulletins: IT-242R: Retired partners. 
I.T. Technical News: 33 (permanent establishment — the. Dudney case update), 
CRA Audit Manual: 15.6.0: Permanent establishment, 


(3) [Revoked] 

History: Subsec. 2600(3) revoked by P.C. 1981-808; subsec. 3(2), March 26, 1981, 
Canada, Gazette, Part II, April 8;.1981, applicable to.1980 et seq. 

Subsec.. 2600(3). substituted by P.C..1978-3101, subsec. 3(2), October 12, 1978, Can- 
ada Gazette, Part II, October 25, 1978, applicable to 1978 et seq. 

Definitions, [Reg. 2600]: “amount”, “business”, “employee”, “employer”, “‘indivi- 
dual”, “office” — ITA 248(1); “permanent establishment” — Reg. 2600(2); “pre- 
scribed” —-ITA 248(1);. “province” — Interpretation Act 35(1); “taxation year” — 
ITA 249. 


2601. Residents of Canada — (1) If am individual: resides ina 
particular’ province 'on the last day ofa ‘taxation year and has no 
income for the taxation year froma business with a permanent es- 
tablishment outside the province, the individual’ s income earned in 
the taxation year in the particular province is the individual’s in: 
come for the taxation year. 


Related Provisions: Reg. 2607 — When person is resident in two provinces, princi- 
pal place of residence applies. 


(2) If an individual resides in a particular province on the last day of 
a taxation year and has income for the taxation year from a business 
with a permanent establishment outside the particular province, the 
individual’s income earned in the taxation year in the particular 
province is the amount, if any, by! which 


(a) the individual’s income for the taxation year 


” + 


exceeds 


(b) the total of all amounts.each of which is the individual’s in- 
come for the taxation, year from carrying on a. business that is 
earned ina province. other,than the particular province or in a 
country other than Canada, determined in accordance with this 
Part. 


(3) If an individual, who resides in Canada on the last day. of a taxa- 
tion year and who has carried on business in a particular province at 
any time in the taxation year, does not reside in the particular. prov- 
ince .on the last day. of the taxation year, the, individual’s,income 
earned in the taxation year in'the particular province is the indivi- 
dual’s income for the taxation year from carrying on ‘business 
earned inthe particular province, determined ine accordance: with 
this Part. 


(4) If an individual resides’ in ‘Canada on the last day of a taxation 
year and carried on business in another country at any'time in the 
taxation year, the individual’s income earned in the taxation ‘year in 
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that other country is the individual’s income for the taxation year 
from carrying on business earned in the other country, determined 
in accordance with this Part. 


(5) In this section, a reference to the “last day of a taxation year” is 
deemed to be a reference to 


(a) the “last day in the year on which the individual resided in 
Canada”, in the case of an individual who resided in Canada at 
any time in the year but ceased to reside in Canada before the 
end of the year; and 


(b) the “day in the year on which the individual would have 
ceased to reside in Canada, if the Act were read without refer- 
ence to paragraphs 250(1)(d.1) and (f) of the Act,”, in the case 
of a particular individual described in paragraph 250(1)(d.1) of 
the Act, or of another individual who is a spouse, common-law 
partner or child of the particular individual, who 


(i) was resident in Canada at any time in the year, 


(ii) would have ceased to be resident in Canada before the 
end of the year, if the Act were read without reference to 
paragraphs 250(1)(d.1) and (f) of the Act, and 


(ii1) is, pursuant to paragraph 250(1)(d.1) or (f) of the Act, 

deemed to have been resident in Canada throughout the year. 
History: Subsecs. 2601(1) to (4) amended by P.C. 2010-548, s. 19, April 29, 2010, 
Canada Gazette, Part I], May 12, 2010, in force on May 12, 2010. 


Para. 2601(5)(b) amended by P.C. 2007-849, subsec. 7(2), May 31, 2007, Canada Ga- 
zette, Part II, June 13, 2007, in force June 13, 2007. 


Subsec. 2601(5) amended by P.C. 2001-957, s. 4, May 31, 2001, Canada Gazette, Part 
II, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and a person have 
jointly elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act 
(S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation year et seg. 


Subsec. 2601(5) substituted by P.C. 1981-2730, October 8, 1981, Canada Gazette, Part 
II, October 28, 1981, applicable to 1980 et seq. 

Definitions [Reg. 2601]: “amount”, “business” —ITA 248(1); “Canada” —ITA 
255, Interpretation Act 35(1); “child” — ITA 252(1); “individual” — ITA 248(1); “last 
day of a taxation year’ — Reg. 2601(5); “permanent establishment” — Reg. 2600(2); 
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“province” — Interpretation Act 35(1); “resident in Canada”, “resident of Canada” — 
ITA 250; “taxation year” —ITA 249. 


Remission Orders [Reg. 2601]: Income Earned in Quebec Income Tax Remission 
Order, P.C. 1989-1204, as amended by P.C. 1991-1661 and P.C. 1992-2593 (special 
interpretation of Reg. 2601(1) and (2) for residents of Quebec), 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta- 
tus; IT-447: Residence of a trust or estate. 


Forms [Reg. 2601]: T3 SCH 12: Minimum tax; T3 SCH 12A Chart 2: Ontario 
minimum tax carryover; T1219: Provincial alternative minimum tax; T1219-ON: On- 
tario minimum tax carryover; T1256: Manitoba community enterprise development tax 
credit; T1256-1; Manitoba community enterprise investment tax credit; T2203: Provin- 
cial and territorial taxes — multiple jurisdictions. 


2602. Non-residents — (1) Subject to subsection (2), if an indivi- 
dual does not reside in Canada at any time in a taxation year, the 
individual’s income earned in the taxation year in a province is the 
total of 


(a) the portion of the taxpayer’s income from an office or em- 
ployment that is included in the taxpayer’s taxable income 
earned in Canada for the taxation year under subparagraph 
115(1)(a)@) of the Act and that is reasonably attributable to the 
duties performed by the taxpayer [in] the province; and 


(b) the taxpayer’s income for the taxation year from carrying on 
business earned in the province, determined in accordance with 
this Part. 
History: Subsec. 2602(1) amended by P.C. 2010-548, s. 20, April 29, 2010, Canada 
Gazette, Part II, May 12, 2010, in force on May. 12, 2010. 


Remission Orders: Income Earned in Quebec Income Tax Remission Order, P.C. 
1989-1204, as amended by P.C. 1991-1661 and P.C. 1992-2593 (special interpretation 
of Reg. 2602(1) for Quebec). 


Interpretation Bulletins: IT-393R2: Election re tax on rents and timber royalties — 
non-residents; IT-434R: Rental of real property by individual. 


(2) Where the aggregate of the amounts of an individual’s income 
as determined under subsection (1) for all provinces for a taxation 
year exceeds the aggregate of the amounts of his income described 
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in subparagraphs 115(1)(a)(i) and (11) of the Act, the amount of his 
income earned in the taxation year in a particular province shall be 
that proportion of his income so described that the amount of his 
income earned in the taxation year in the province as determined 
under subsection (1) is of the aggregate of all such amounts. 
Definitions [Reg. 2602]: “amount”, “business” — ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “employment”, “individual”, “office” —ITA 248(1); 
“province” — Interpretation Act 35(1); “taxable income earned in Canada” — ITA 
248(1); “taxation year” —ITA 249, 


2603. Income from business — (1) Where, in a taxation year, 
an individual had a permanent establishment in a particular prov- 
ince or a country other than Canada and had no permanent estab- 
lishment outside that province or country, the whole of his income 
from carrying on business for the year shall be deemed to have been 
earned therein. 


(2) Where, in a taxation year, an individual had no permanent estab- 
lishment in a particular province or country other than Canada, no 
part of his income for the year from carrying on business shall be 
deemed to have been earned therein. 


(3) Except as otherwise provided, where, in a taxation year, an indi- 
vidual had a permanent establishment in a particular province or in 
a particular country other than Canada and had a permanent estab- 
lishment outside that particular province or particular country, the 
amount of the individual’s income for the taxation year from carry- 
ing on business that is deemed to have been earned in the particular 
province or particular country is half of the total of 


(a) that proportion of the individual’s income for the year from 
carrying on business that the gross revenue for the fiscal period 
that ends in the taxation year that is reasonably attributable to 
the permanent establishment in the particular province or partic- 
ular country is of the individual’s total gross revenue for that 
period from the business; and 


(b) that proportion of the individual’s income for the taxation 
year from carrying on business that the total of all amounts that 
are salaries and wages paid in the fiscal period that ends in the 
taxation year to employees of the permanent establishment in 
the particular province or particular country is of the total of all 
amounts that are salaries and wages paid in that period to em- 
ployees of the business. 


History: Subsec. 2603(3) amended by P.C. 2011-951, subsec. 7(1), September 22, 
2011, Canada Gazette, Part II, October 12, 2011, in force on October 12, 2011. 


(4) For the purpose of determining the gross revenue for the year 
reasonably attributable to the permanent establishment in a particu- 
lar province or country other than Canada within the meaning of 
paragraph (3)(a), the following rules shall apply: 


(a) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is sold is in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to the permanent establishment in the province or 
country; 


(b) except as provided in paragraph (c), where the destination of 
a shipment of merchandise to a customer to whom the merchan- 
dise is sold is in a province or country other than Canada in 
which the taxpayer has no permanent establishment, if the per- 
son negotiating the sale may reasonably be regarded as being 
attached to the permanent establishment in the particular prov- 
ince or country, the gross revenue derived therefrom shall be at- 
tributable to that permanent establishment; 


(c) where the destination of a shipment of merchandise to a cus- 
tomer to whom the merchandise is sold is in a country other than 
Canada in which the taxpayer has no permanent establishment, 


(i) if the merchandise was produced or manufactured, or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or ; 
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(ii) if. the merchandise was produced or manufactured, or 
produced and manufactured, partly in the particular province 
and partly in another place by the taxpayer, the gross revenue 
derived therefrom attributable to the permanent establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and, wages 
paid in the year to employees of the permanent establish- 
ments where the merchandise was produced or manufactured 
(or produced and manufactured); 


(d) where a customer to whom merchandise is sold instructs that 
shipment be made to some other person and the customer’s of- 
fice with which the sale was negotiated is located in the particu- 
lar province or country, the gross revenue derived therefrom 
shall be attributable to the permanent establishment in the prov- 
ince or country; 


(e) except as provided in paragraph (f), wheré a customer to 
whom merchandise is sold instructs that shipment be made to 
some other person and the customer’s office with which the sale 
was negotiated is located in a province or country other than 
Canada in which the taxpayer has no permanent establishment, 
if the person negotiating the sale may reasonably be regarded as 
being attached to the permanent establishment in the’ particular 
province or country, the gross revenue derived therefrom shall 
be attributable to that permanent establishment; 


(f) where a customer to whom merchandise is sold instructs. that 
shipment be made to some other person and the customer’s of- 
fice with which the sale. was negotiated is located in a country 
other than Canada in which the taxpayer has no permanent 
establishment, 


(i) if the merchandise was produced or manufactured, or pro- 
duced and manufactured, entirely in the particular province 
by the taxpayer, the gross revenue derived therefrom shall be 
attributable to the permanent establishment in the province, 
or 


(ii) if the merchandise was produced or manufactured, or 
produced and manufactured, partly in the particular province 
and partly in another place by the taxpayer, the gross revenue 
derived therefrom attributable to the permanent establish- 
ment in the province shall be that proportion thereof that the 
salaries and wages paid in the year to employees of the per- 
manent establishment in the province where the merchandise 
was partly produced or manufactured (or partly produced and 
manufactured) is of the aggregate of the salaries and wages 
paid in the year to employees of the permanent establish- 
ments where the merchandise was produced or manufactured 
(or produced and manufactured); 


(g) where gross revenue is derived from services rendered in the 
particular province or country, the gross revenue shall be attribu- 
table to the permanent establishment in the province or country; 


(h) where gross revenue is derived from services rendered in a 
province or country other than Canada in which the taxpayer has 
no permanent establishment, if the person negotiating the con- 
tract may reasonably be regarded as being attached to the perma- 
nent establishment of the taxpayer in the particular province or 
country, the gross revenue shall be attributable to that permanent 
establishment; 


(i) where standing timber or the right to cut standing timber is 
sold and the timber limit on which the timber is standing is in 
the particular province or country, the gross revenue from such 
sale shall be. attributable to the permanent establishment of the 
taxpayer in the province or country; and 


(j) where land is a permanent establishment of the taxpayer in 
the particular province, the gross revenue which arises from 
leasing the land shall be attributable to that permanent 
establishment. 


Reg, 
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(5) Where an individual pays a fee to another person under an 
agreement pursuant to which that other person or employees of that 
other person perform services for the individual that would nor- 
mally be performed by employees of the individual, the fee so paid 
shall be deemed to be salary paid by the individual and that part of 
the fee that may reasonably be regarded as payment in respect of 
services rendered at a particular permanent establishment of the in- 
dividual’ shall be deemed to be salary paid to an employee of that 
permanent establishment. 


(6) For the purposes of subsection (5), a fee does not include a com- 
mission paid to. a person who is not an employee of the individual. 
Definitions [Reg. 2603]: “amount” — ITA’ 248(1); “business” — Reg: 2606(3)(a); 
“Canada”. —ITA 255, Interpretation Act 35(1); “employee” —ITA 248(1); “fee” — 
Reg. 2603(6); “fiscal. period” — ITA 249.1; “gross revenue” — ITA 248(1); “income 
for the year from carrying on business” — Reg. 2606(1), 2606(3)(b): “individual”, “‘of- 
fice” — ITA: 248(1); “permanent establishment” — Reg. 2600(2); “person” —ITA 
248(1);.. “province” — Interpretation Act 35(1);. “salaries and wages paid in the 
year” — Reg. 2606(3)(c); “taxation year’ — ITA 249; “taxpayer” — ITA 248(1); “to- 
tal gross revenue for the year’ — Reg. 2606(3)(d). 


2604. Bus and truck operators — Notwithstanding subsections 
2603(3) and (4), the amount of income that shall be deemed to have 
been earned in a particular province or country other than Canada 
by an individual from carrying on the business of transportation of 
goods or passengers (other than by the operation of a railway, ships 
or an airline service) is '/2 of the aggregate of 


(a) that proportion of his income therefrom for the year that the 
number of miles travelled by his vehicles in the province or 
country in the fiscal period ending in the year is of the’ ‘total 
number of miles travelled by his vehicles in that period; and 


(b) that proportion. of his income therefrom. for the) year that. the 
aggregate of salaries and wages paid in the fiscal period ending 
in the year to employees of the permanent establishment in. the 
province or country is of the aggregate of all salaries and wages 
paid in that period to employees of the business. 
Definitions [Reg. 2604]: “amount” — ITA 248(1); “business” — Reg. 2606(3)(a); 
“Canada” — ITA 255, Interpretation Act 35(1); “employee” — ITA 248(1); “fiscal pe- 
riod” — ITA 249.1; “income for the year from carrying on business” — Reg. 2606(1), 
2606(3)(b); “individual” —ITA 248(1); “permanent establishment” — Reg. 2600(2); 
“province” — Interpretation Act 35(1); “salaries and wages paid in the year” — Reg. 
2606(3)(c); “total gross revenue for the year” — Reg. 2606(3)(d). 


2605. More than one business — Where an individual operates 
more than one business, the provisions of sections 2603 and 2604 
shall be applied in respect of each business and the amount of in- 
come for the year from carrying on business earned in a particular 
province or country in the year is the aggregate of the amounts so 
determined. 

Definitions [Reg. 2605]: “amount” — ITA 248(1); “business” — Reg. 2606(3)(a); 
“income for the year from carrying on business” — Reg. 2606(1), 2606(3)(b); “indivi- 
dual” —ITA 248(1); “province”? — Interpretation Act 35(1); “salaries and wages paid 
in the year” — Reg. 2606(3)(c);, “total gross, revenue for the year” — Reg. 2606(3)(d). 


Interpretation Bulletins: IT-206R: Separate businesses. 


2606. Limitations of business income — (1) [Limitations of 
business income] — If, in the case of an individual to whom 
section 2601 applies, the total of the amounts otherwise determined 
to be the individual’s income for a taxation year from carrying on 
business that is earned in all provinces and countries other than 
Canada is greater than the individual’s income for the year, the indi- 
vidual’s income for the year from carrying on business earned ina 
particular province or country other than Canada is deemed to be 
that proportion of the individual’s income for the year that 


(a) the individual’s income forthe year from carrying on busi- 
ness in the particular province or country as otherwise 
determined 

is of 
(b) that total. 


History: Subsec. 2606(1) amended by P.C. 2009-1869, s. 9, November 19, 2009, Can- 
ada Gazette, Part Il, December 9, 2009, applicable to 1998 et seq. 
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(2) [Part-year residents] — If section 114 of the Act applies in 
respect of an individual for a taxation year, the following rules 


apply: 


(a) the portion of subsection (1) before paragraph (a) is to be 
read as follows in respect of the individual for the year: 


2606. (1) If, in the case of an individual to whom section 
2601 applies, the total of the amounts otherwise determined 
to be the individual’s income for a taxation year from car- 
rying on business that is earned in all provinces and coun- 
tries other than Canada is greater than the individual’s taxa- 
ble income for the year, the individual’s income for the 
year from carrying on business earned in a particular prov- 
ince or country other than Canada is deemed to be that pro- 
portion of the individual’s taxable income for the year that 


(b) for the purpose of this Part, the individual’s income for the 
year from carrying on a business in any place shall be computed 
by reference only to the income from that business that is in- 
cluded in computing the individual’s taxable income for the 
year. 


History: Subsec. 2606(2) amended by P.C. 2009-1869, s. 9, November 19, 2009, Can- 
ada Gazette, Part Il, December 9, 2009, applicable to 1998 et seq. 


(3) For the purposes of sections 2603 to 2605, where an individual’s 
taxable income for the taxation year is computed in accordance with 
section 115 of the Act 


(a) a reference to a “business” shall be deemed to refer only to a 
business that was wholly or partly carried on in Canada; 


(b) a reference to “income for the year from carrying on busi- 
ness” shall be deemed to refer only to income for the year from 
carrying on a business in Canada as determined for the purposes 
of section 115 of the Act; 


(c) a reference to “salaries and wages paid in the year” shall be 
deemed to be a reference to salaries and wages paid to employ- 
ees of his permanent establishments in Canada; and 


(d) a reference to “total gross revenue for the year” from the 
business shall be deemed to be a reference to total gross revenue 
reasonably attributable to his permanent. establishments in 
Canada. 


Definitions [Reg. 2606]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “employee”, “gross revenue” —ITA 248(1); “his in- 
come for the taxation year” — Reg. 2606(2); “individual” — ITA 248(1); “permanent 
establishment” — Reg. 2600(2); “province” — Interpretation Act 35(1); “taxable in- 
come” — ITA 248(1); “taxation year” —ITA 249. 


2607. Dual residence — Where an individual was resident in 
more than one province on the last day of the taxation year, for the 
purposes of this Part, he shall be deemed to have resided on that day 
only in that province which may reasonably be regarded as his prin- 
cipal place of residence. 


Definitions: “individual” —ITA 248(1); “province” — Interpretation Act 35(1); 
“resident” — ITA 250; “taxation year” —ITA 249. 


Interpretation Bulletins: IT-221R3: Determination of an individual’s residence sta- 
tus; IT-447: Residence of a trust or estate. 


2608. SIFT trusts — For the purposes of this Part, if the indivi- 
dual is a SIFT trust, a reference to income earned in a taxation year 
shall be read as a reference to the amount that would, if this Part 
were read without reference to this section, be the amount, if any, 
by which its income for the taxation year exceeds its taxable SIFT 
trust distributions for the taxation year. 


History: S. 2608 added by 2007, c. 29, s. 31, deemed to have come into force on 
October 31, 2006. 


Definitions [Reg. 2608]: “amount”, “individual” —ITA 248(1); “SIFT trust” — 
ITA 122.1(1), (2), 248(1); “taxable SIFT trust distributions” —ITA 122(3); “taxation 
year” — ITA 249; “trust” —ITA 104(1), 248(1), (3). 
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PART XXVIIl— GROUP TERM LIFE 
INSURANCE BENEFITS 


History: Part XXVII added by P.C. 1997-1623, s. 1, November 6, 1997, Canada Ga- 
zette, Part II, November 26, 1997, s. 2700 applicable to 1994 et seg. Ss. 2701 to 2704 
applicable with respect to insurance provided in respect of periods that are after June 
1994 except that, in their application with respect to insurance provided in respect of 
periods that are in 1994 and after June 1994, 


(a) the opening words of para. 2701(1)(c) shall be read as follows: 


(c) the total of all sales and excise taxes payable in respect of premiums paid 
under the policy in 1994 and after June 1994 for insurance on the life of the 
taxpayer, other than 


(b) the part of subpara. 2702(1)(b)(i) before the formula shall be read as follows: 
(i) the total of all amounts each of which is, for a day in the year 1994 that is 


after June 1994 on which term insurance is in effect under the policy on the 
taxpayer’s life, the amount determined by the formula 


and 
(c) subpara. 2702(1)(b)(ii) shall be read as follows: 


(ii) the total amount paid by the taxpayer in respect of term insurance under 
the policy on the taxpayer’s life in respect of the period in the year 1994 that 
is after June 1994, 


and s. 2705 applicable with respect to insurance that is provided in respect of periods 
that are in 1994 and before July 1994. 


Former Part XXVII revoked by P.C. 1991-2540, s. 5, December.16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable to taxation years commencing after 1990. 


The heading to former Part XX VII amended by the said P.C. 1991-2540, s..8, applica- 
ble after 1985. 


Former Part XXVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


2700. Interpretation — (1) Definitions — The definitions in this 
subsection apply in this Part. 


“Jump-sum premium” in relation to a group term life insurance 
policy means a premium for insurance under the policy on the life 
of an individual where all or part of the premium is for insurance 
that is (or would be if the individual survived) in respect of a period 
that ends more than 13 months after the earlier of the day on which 
the premium becomes payable and the day on which it is paid. 


“paid-up premium” in relation to a group term life insurance pol- 
icy means a premium for insurance under the policy on the life of 
an individual where the insurance is for the remainder of the life- 
time of the individual and no further premiums will be payable for 
the insurance. 


“premium category” in relation to term insurance provided under 
a group term life insurance policy means, 


(a) where the premium rate applicable in respect of term insur- 
ance on the life of an individual depends on the group to which 
the individual belongs, any of the groups for which a premium 
rate is established, and 


(b) in any other case, all individuals on whose lives term insur- 
ance is in effect under the policy, 


and, for the purpose of this definition, a single premium rate is 
deemed to apply for all term insurance under a policy in respect of 
periods in 1994, and where individuals are divided into separate 
groups solely on the basis of their age, sex, or both, the groups are 
deemed to be a single group for which a premium rate is 
established. 


“term insurance” in relation to an individual and a group term life 
insurance policy means insurance under the policy on the life of the 
individual, other than insurance in respect of which a lump-sum 
premium has become payable or been paid. 


(2) Accidental death insurance — For greater certainty, a pre- 
mium for insurance on the life of an individual does not include an 
amount for accidental death insurance. 
Definitions [Reg. 2700]: “amount”, “group term life insurance policy”, “indivi- 
dual” — ITA 248(1); “lump-sum premium” — Reg. 2700(1); “month” — Interpreta- 
tion Act 35(1); “term insurance” — Reg. 2700(1). 
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2701. Prescribed benefit — (1) Subject to subsection (2), for the 
purpose of subsection 6(4) of the Act, the amount prescribed for a 
taxation year in respect of insurance under a group term life insur- 
ance policy on the life of a taxpayer is the total of 


(a) the taxpayer’s term insurance benefit under the policy for the 
calendar year in. which the taxation year. ends, 


(b) the taxpayer’s prepaid insurance benefit under the policy for 
that calendar year; and ; 


(c) the total of all sales and excise taxes payable in respect of 
premiums paid under the policy in that calendar year for insur- 
ance on the life of the taxpayer, other than 


_ Gi) taxes paid, directly or by way of reimbursement, by the 
taxpayer, and 


(ii) taxes!in respect of premiums for term insurance that, if 
the taxpayer were to die, would be paid otherwise than 


(A) to the taxpayer; 
(B).for the benefit of the taxpayer, 


(C) as a benefit that the taxpayer desired to have con- 
ferred on any person. 


Related Provisions: ITA 139.1(15)— Effect of demutualization of insurance 
corporation. 


(2) Bankrupt individual — Where a taxpayer who has become a 
bankrupt has two taxation years ending in a calendar year, for the 
purpose of subsection 6(4) of the Act, the amount prescribed for the 
first taxation year in respect of insurance under a group term life 
insurance policy on the life of the taxpayer is nil. 

Definitions [Reg.. 2701]: “amount”, “bankrupt” — ITA. 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “group. term life insurance. policy”; “person” — ITA 
248(1); “prepaid insurance benefit” — Reg. 2703(1); “prescribed” —ITA 248(1); 
“taxation , year’? — ITA. 249; “taxpayer” — ITA 248(1);.. “term insurance” — Reg: 
2700(1); “term insurance benefit” — Reg, 2702(1). 


2702. Term insurance benefit — (1). Amount. of. benefit — 
Subject to section 2704, for the purpose of paragraph 2701(1)(a), a 
taxpayer’s term insurance benefit under a group term life insurance 
policy for a calendar year is t vd 


(a) where 


(i).the policyholder elects to determine, under this paragraph, 
the term insurance benefit for the year.of each individual 
whose life is insured under the: policy, 


(ii) no premium rate that applies for term'insurance provided 
under the policy on the life of an individual in respect of the 
year depends on the age or sex of the individual, 


(iii) no amounts are payable under the policy for term insur- 
ance on the lives of individuals in respect of the year other 
than premiums payable on a regular basis that are based on 
the amount of term insurance in force in the year for each 
individual, and 


(iv) the year is after 1995, 
the amount determined by the formula 


A-B 
where 


A is the total of the premiums payable for term insurance pro- 
vided under the policy on the taxpayer’s life in respect, of 
periods in the year, to the extent that each such premium is in 
respect of term insurance that, if the taxpayer died in the 
year, would be paid to or for the benefit of the taxpayer or as 
a benefit that the taxpayer desired to have conferred on any 
person, and 


B is the total amount paid by the taxpayer in respect of term 
insurance under the policy on the taxpayer’s life in respect of 
the year; and ; 


Reg. 
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(b) in any other case, the amount, if any, by which 


(i) the total of all amounts each of which is, for a day in the 
year on which term insurance is in effect under the policy on 
the taxpayer’s life, the amount determined by the formula 


AXB 
where 


A is the amount of term insurance in effect: on that day 
under the policy on the taxpayer’s life, except the portion, 
if any, of the amount that, if the taxpayer were to die on 

that day, would be paid otherwise than | 


(A) to the taxpayer, 
(B) to benefit of the taxpayer, or 


(C) as a benefit that the taxpayer desired to have con- 
ferred on any person, and 


B_ is the average daily cost of insurance for the year for the 
premium category in which the taxpayer is included on 
that day 


exceeds 


(ii) the total amount paid by the taxpayer in respect of term 
insurance under the policy on the taxpayer’s life in respect of 
the year. 

Related Provisions: ITA 144.1(10) — Employee contributions to employee life and 


health trust deemed to be payment of group life insurance premiums if so identified; 
ITA 257 — Negative amounts in formulas. 


(2) Average daily cost of insurance — The average daily cost 
of insurance under a group term life insurance policy for a calendar 
year for a premium category is 


(a) subject to paragraph (b), the amount: determined. by. the 
formula 


(A+B-C) 
D 


where 


A is the total of the premiums payable for term insurance pro- 
vided under the policy on the lives of individuals in respect 
of periods in the year’ while they are in’ the premium 
category, 


Bis the total of the amounts paid in the year under the policy 
for term insurance in respect of periods. in preceding years 
(other than amounts that have otherwise been taken into ac- 
count for the purpose of subsection 6(4) of the Act), to the 
extent that the total can reasonably be considered to relate to 
term insurance provided on the lives of individuals in the 
premium category, 


C_ is the total amount of policy dividends and. experience rating 
refunds paid in the year under the policy and not distributed 
to individuals whose lives are insured under the policy, to the 
extent that the total can reasonably be considered to relate to 
term insurance provided on the lives of individuals in the 
premium category, and 


D ‘is the total of all amounts each of which is the amount of 
term insurance ‘in force on a day inthe year on the’ lives‘of 
individuals in the premium category on that day; or 


(b) the amount that the policyholder determines using a reasona- 
ble method that is substantially similar to the method set out in 
paragraph (a). 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(3) Survivor income benefits — For the purposes of this sec- 
tion, where the proceeds of term insurance on the life of an indivi- 
dual are payable in the form of periodic payments, and the periodic 
payments are not an optional form of settlement of a lump-sum 
amount, the amount of term insurance in effect on the individual’s 
life on any day is the present value, on that day, of the periodic 
payments that would be made if the individual were to die on that 
day. 
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(4) Determination of present value — For the purpose of sub- 
section (3), the present value on a day in a calendar year 


(a) shall be determined using assumptions that are reasonable at 
some time in the year; and 


(b) may be determined assuming that an individual on whose life 
the present value depends is the same age on that day as on an- 
other day in the year. 
Definitions [Reg. 2702]: “amount” — ITA 248(1); “amount of term insurance” — 
Reg. 2702(3); “calendar year” —Jnterpretation Act 37(1)(a); “dividend”, “group term 
life insurance policy”, “individual”, “person” — ITA 248(1); “premium category” — 
Reg. 2700(1); “present value” — Reg. 2702(4); “taxpayer” — ITA 248(1); “term insur- 
ance” — Reg. 2700(1). 


2703. Prepaid insurance benefit — (1) Amount of benefit — 
Subject to section 2704, for the purpose of paragraph 2701(1)(b), a 
taxpayer’s prepaid insurance benefit under a group term life insur- 
ance policy for a calendar year is 


(a) where the taxpayer is alive at the end of the year, the total of 
all amounts each of which is 


(i) a lump-sum premium (other than the taxpayer portion) 
paid in the year and after February 1994 in respect of insur- 
ance under the policy on the life of the taxpayer, other than a 
paid-up premium paid before 1997, or 


(ii) ' of a paid-up premium (other than the taxpayer portion) 
in respect of insurance under the policy on the life of the tax- 
payer that was paid 


(A) after February 1994 and before 1997, and 
(B) in the year or one of the two preceding years; and 


(b) where the taxpayer died after June 1994 and in the year, the 
amount, if any, by which ; 


(i) the total of all amounts each of which is a lump-sum pre- 
mium (other than the taxpayer portion) paid under the policy 
after February 1994 in respect of insurance on the life of the 
taxpayer 


exceeds 


(ii) the portion of that total that was included in computing 
the taxpayer’s prepaid insurance benefit under the policy for 
preceding years. 


Related Provisions: ITA 18(9.01) — Matching deduction for employer. 


(2) Taxpayer portion of premiums — For the purpose of sub- 
section (1), the taxpayer portion of a premium is the portion, if any, 
of the premium that the taxpayer paid, either directly or by way of 
reimbursement. 

Related Provisions: ITA 144.1(10) — Employee contributions to employee life and 
health trust deemed to be payment of group life insurance premiums if so identified. 
Definitions [Reg. 2703]: “amount” — ITA 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “group term life insurance policy” — ITA 248(1); “lump-sum premium”, 
“paid-up premium’ — Reg. 2700(1); “portion” — Reg. 2703(2); “taxpayer” — ITA 
248(1). 


2704. Employee-paid insurance — (1) For the purpose of sub- 
section 2701(1), where the full cost of insurance under a group term 
life insurance policy in a calendar year is borne by the individuals 
whose lives are insured under the policy, each individual’s term in- 
surance benefit and prepaid insurance benefit under the policy for 
the year is deemed to be nil. 


Related Provisions: ITA 144.1(10) — Employee contributions to employee life and 
health trust deemed to be payment of group life insurance premiums if so identified. 


(2) Where the premiums for part of the life insurance (in this sub- 
section referred to as the “additional insurance”) under a group term 
life insurance policy are determined separately from the premiums 
for the rest of the life insurance under the policy, and it is reasona- 
ble to consider that the individuals on whose lives the additional 
insurance is provided bear the full cost of the additional insurance, 
the additional insurance, the premiums, policy dividends and expe- 
rience rating refunds in respect of that insurance, and the amounts 
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paid in respect of that insurance by the individuals whose. lives are 
insured, shall not be taken into account for the purposes of this Part. 
Definitions [Reg. 2704]: “additional insurance” — Reg, 2704(2); “amount” — ITA 


248(1); “calendar year” — Interpretation Act 37(1)(a); “dividend”, “group term life in- 
surance policy”, “individual” — ITA 248(1); “term insurance” — Reg. 2700(1). 


2705. Prescribed premium and insurance — For the purpose 
of subsection 6(4) of the Act, as it applies to insurance provided in 
respect of periods that are in 1994 and before July 1994, 


(a) a lump-sum premium paid under a group term life insurance 
policy after February 1994 in respect of an individual who is 
alive at the end of June 1994 is a prescribed premium; and 


(b) insurance in respect of which a premium referred to in para- 
graph (a) is paid is prescribed insurance. 
Definitions [Reg. 2705]: “group term life insurance policy”, “individual” — ITA 
248(1); “lump-sum premium” — Reg. 2700(1); “prescribed” — ITA 248(1). 


PART XXVIII — ELECTION IN RESPECT OF 
ACCUMULATING INCOME OF TRUSTS 


History: Part XXVIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


2800. [Preferred beneficiary election] — (1) Any election 
under subsection 104(14) of the Act in respect of a taxation year 
shall be made by filing with the Minister a written statement 


(a) in which the election in respect of the year is made; 


(b) in which is designated the part of the accumulating income 
in respect of which the election is being made; and 


(c) that is signed by the preferred beneficiary and a trustee hav- 
ing the authority to make the election. 


(2) The statement shall be filed within 90 days after the end of the 
trust’s taxation year in respect of which the election referred to in 
subsection (1) is made. 

Related Provisions [Reg. 2800]: ITA 104(14.01) — Extension of filing deadline 
where capital gains election filed; Reg. 2800(2.1) — Deadline when capital gains ex- 
emption election filed for 1994. 

History: S. 2800 substituted by P.C. 2007-849, s. 1, May 31, 2007, Canada Gazette, 
Part II, June 13, 2007, in force June 13, 2007. 

Former subsec. 2800(2.1) added by P.C. 2001-806, s. 1, May 2, 2001, Canada Gazette, 
Part II, May 23, 2001, applicable to trust taxation years that include February 22, 1994. 
Definitions [Reg. 2800]: “amount”, “individual”, “Minister”, “property”, “share” — 
ITA 248(1); “taxation year” —ITA 249; “trust? —ITA 104(1), 248(1), (3). 


Interpretation Bulletins: IT-394R2: Preferred beneficiary election. 


PART XXIX — SCIENTIFIC RESEARCH AND 
EXPERIMENTAL DEVELOPMENT 


History: The heading to Part XXIX amended by P.C. 1986-2770, para. 3(a), Decem- 
ber 11, 1986, Canada Gazette, Part Il, December 24, 1986, applicable to expenditures 
made in taxation years ending after May 23, 1985. 


Part XXIX was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


2900. (1) [Repealed] 


History: Subsec. 2900(1) repealed by P.C. 2000-1095, subsec. 1(2), July 27, 2000, 
Canada Gazette, Part Il, August 16, 2000, applicable to work performed after February 
27, 1995 except that, for the purposes of paras. 149(1)(j) and (8)(b) of the Act, the 
repeal does not apply to work performed pursuant to an agreement in writing made by 
the taxpayer before February 28, 1995. (See now ITA 248(1)“scientific research and 
experimental development”’.) ' 


The opening words of subsec. 2900(1) amended by P.C. 2000-1095, subsec. 1(2), July 
27, 2000, Canada Gazette, Part Il, August 16, 2000, applicable to 1995 et seq. 


Subsec. 2900(1) amended by P.C. 1995-16, subsec. 1(1), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable to taxation years ending after December 
2, 1992. 


That portion of s. 2900 preceding para. (a) amended and s. 2900 renumbered as subsec. 
2900(1), by P.C. 1986-2770, para. 3(a), December 11, 1986, Canada Gazette, Part Il, 
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December 24, 1986, applicable to expenditures made in taxation years ending after 
May 23, 1985. 


All that portion of s. 2900 preceding para. (a) substituted by P.C: -1978-2917,-s.-1, 
September 27, 1978, Canada Gazette, Part Il, October 11, 1978, effective for the pe- 
riod commencing with a taxation year ending after 1977. 


Selected Cases [Reg. 2900(1)]: Développements de Systemes Spécialisés M.T.P.C. 
Inc.,v. R., [2000] 2 C.T.C. 2031 (TCC) (Working on computer programs not scientific 
research); Hun-Medipharma Research Inc. y..R., [1999] 1 C.T.C: 2800 (TCC) (Not 
necessary for SR&ED that there be both analysis and experimentation). 


(2) For the purposes of clause 37(8)(a)(i)(B) and ‘subclause 
37(8)(a)GiA)CI) of the Act, the following expenditures are di- 
rectly attributable to the prosecution of scientific research and. ex- 
perimental development: 


(a) the cost of materials consumed or transformed: in such 
prosecution; 


(b) where an employee directly undertakes, supervises or sup- 
ports such: prosecution, the portion of the amount incurred. for 
salary or wages of the employee that can reasonably be consid- 
ered to be in respect of such prosecution; and 


(c) other expenditures, or those portions of other expenditures, 
that are directly related to such prosecution and that would not 
have been incurred if such prosecution had not. occurred. 


Related Provisions: ITA 127(27) — ITC recapture. 


History: Para. '2900(2)(a) amended by P.C. 2000-1095, subsec: 1(3), July 27, 2000, 
Canada Gazette, Part Il, August 16, 2000, applicable to costs incurred after February 
23, 1998. i 


The opening words of subsec. 2900(2) and paras. 2900(2)(b) and (c) amended by P.C. 
1995-16, subsecs. 1(2) and (3), January 11;:1995, Canada Gazette, Part I, January 25, 
1995, The amendment to the opening words is applicable to taxation years ending after 
December 2, 1992; paras. 2900(2)(b) and (c) applicable to. 1990 et seq. 


Subsec. 2900(2) added by P.C. 1986-2770, s. 4, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 


Selected Cases [Reg. 2900(2)]: Consoltex Inc. v. R., [1997] 2 C.T.C. 2846 (TCC) 
(Cost of yarn used for scientific research fell within provision). 


Information Circulars: See at end of Reg. 2900. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing “directly engaged” SR&ED salary and wages; SR&ED 2000-01: Cost of materials; 
SR&ED, 2002-01: Expenditures incurred for administrative salaries or wages — “di- 
rectly related” test; SR&ED 2002-02R2: Experimental production and: commercial pro- 
duction with experimental development work — allowable SR&ED expenditures; 
SR&ED 2004-03: Filing requirements for claiming SR&ED carried out in Canada. 


(3) For the purposes of subclause 37(8)(a)(ii)(A)(II) of the Act, the 
following expenditures are directly attributable to the provision of 
premises, facilities or equipment for the prosecution of scientific re- 
search and experimental development: 


(a) the cost of the maintenance and upkeep of such premises, 
facilities or equipment; and 


(b) other expenditures, or those portions of other expenditures, 
that are directly related to that provision and that would not have 
been incurred if those premises or facilities or that equipment 
had not existed. 
History: The opening words of subsec. 2900(3) and para.'2900(3)(b) amended by P.C. 
1995-16, subsecs. 1(4) and (5), January 11, 1995, Canada Gazette; Part Il, January 25, 


1995. The amendment to the opening words is applicable to taxation years ending after 
December 2, 1992; para. 2900(3)(b) applicable to 1990 et seq. 


Subsec. 2900(3) added by P.C. 1986-2770, s. 4, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 


(4) For the: purposes of the definition “qualified expenditure” in 
subsection 127(9) of the Act, the prescribed proxy amount of a tax- 
payer for a taxation year, in respect of a business, in respect of 
which the taxpayer elects under clause 37(8)(a)(ii)(B) of the Act is 
65% of the total of all amounts each of which is that portion of the 
amount incurred in the year by the taxpayer in respect of salary or 
wages of an employee of the taxpayer who is directly engaged in 
scientific research and experimental development carried on in Can- 
ada that can reasonably be considered to relate to the scientific re- 
search and experimental development having regard to the time 
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spent by the employee on the scientific research and experimental 
development. nog te 
Related Provisions: ITA 37(1.3) — SR&ED within 200 nautical miles offshore is 


deemed done in Canada; Reg. 2900(5)-(7) — Additional rules re prescribed proxy 
amount; Reg. 2900(9) — Benefits and bonuses excluded from wages. 


History; Subsec. 2900(4) amended by P.C. 1995-16, subsec. 1(6), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable to taxation years ending after 
December 2, 1992. 


Subsec. 2900(4) added by P.C. 1986-2770, s. 4, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing “directly engaged” SR&ED salary and wages. 


Forms: RC4613: Election to use the SR&ED proxy to report the recapture of input tax 
credits. 


(5) Subject to subsections (6) to (8), where in subsection (4) the 
portion of an expenditure is all or substantially all of the expendi- 
ture, that portion shall be replaced by the amount of the 
expenditure. 

History: Subsec. 2900(5) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 


ada Gazette, Part Il, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2, 1992. 


Application Policies: SR&ED 96-06: Directly undertaking, supervising or support- 
ing “directly engaged” SR&ED salary and wages. 


(6) The amount determined under subsection (4) as the prescribed 
proxy amount of a taxpayer for a taxation year in. respect of a busi- 
ness shall not exceed the amount, if any, by which 


(a) the total of all amounts deducted in computing the taxpayer’s 
income for the year from the business, 


exceeds the total of all amounts each of which is 


(b) an amount deducted in computing the income of the taxpayer 
for the year from the business under any of sections 20, 24, 26, 
30, 32, 37, 66 to 66.8 and 104 of the Act, or 


(c) an amount incurred by the taxpayer in the year in respect of 

any outlay or expense made or incurred for the use of, or the 

right to use, a building other than a special-purpose building. 
History: Subsec. 2900(6) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 


ada Gazette, Part Il, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2, 1992. 


(7) In determining the prescribed proxy amount of a taxpayer for a 
taxation year, the portion of the amount incurred in the year by the 
taxpayer in respect of salary or wages of a specified employee of 
the taxpayer that is included in computing the total described in 
subsection (4) shall not exceed the lesser of 


(a) 75% of the amount incurred by the taxpayer in the year in 
respect of salary or wages of the employee, and 


(b) the amount determined by the formula 


B 
S53 Qn QuBs 
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where 
A is the Year’s Maximum Pensionable Earnings (as determined 
under section 18 of the Canada Pension Plan) for the calen- 
dar year in which the taxation year ends, and 
B is the number of days in the taxation year in which the em- 
ployee is an employee of the taxpayer. 
Related Provisions: Reg. 2900(9) — Benefits and bonuses excluded from wages. 


History: Subsec. 2900(7) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 
ada Gazette, Part II, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2, 1992. 


(8) Where 
(a) a taxpayer is a corporation, 


(b) the taxpayer employs in a taxation year ending in a calendar 
year an individual who is a specified employee of the taxpayer, 
(c) the taxpayer is associated with another corporation (referred 
to as the “associated corporation”) in a taxation year of the asso- 
ciated corporation ending in the calendar year, and 


1959 


Regulations 


Reg. 
S. 2900(8)(d) 


(d) the individual is an employee of the associated corporation in 
the taxation year of the associated corporation ending in the cal- 
endar year, 


the total of all amounts that may be included in computing the total 
described in subsection (4) in respect of salaries or wages of the 
individual by the taxpayer in its taxation year ending in the calendar 
year and by all associated corporations in their taxation years end- 
ing in the calendar year shall not exceed the amount ‘that is 2.5 
times the Year’s Maximum Pensionable Earnings (as determined 
under section 18 of the Canada Pension Plan) for the calendar year. 
History: Subsec. 2900(8) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, Can- 


ada Gazette, Part II, January 25, 1995, applicable to taxation years ending after Decem- 
bere 1992) 


(9) For the purposes of subsections (4) and (7), an amount incurred 
in respect of salary or wages of an employee in a taxation year 
does not include 


(a) an amount described in section 6 or 7 of the Act; 


(b) an amount deemed under subsection 78(4) of the Act to have 
been incurred; 


(c) bonuses; or 
(d) remuneration based on profits. 


History: Subsec. 2900(9) added by P.C. 1995-16, subsec.:1(6), January 11, 1995, Can- 
ada Gazette, Part II, January 25, 1995, applicable to taxation years ending after Decem- 
ber 2; 1992. 


Application Policies: SR&ED 96-06: Directly undertaking, 


supervising or support- 
ing “directly engaged’ SR&ED salary and. wages. : 


(10) For the purpose of subsection (8), 
(a) an individual related to a particular corporation, and 


(b) a partnership any member of which is an individual related 
to a particular corporation or is a corporation associated with a 
particular corporation, 


shall be deemed to be a corporation associated with the particular 
corporation. 
History: Subsec. 2900(10) added by P.C. 1995-16, subsec. 1(6), January 11, 1995, 


Canada Gazette, Part Il, January 25, 1995, applicable to taxation years ending after 
December 2, 1992. 


(11) The depreciable property of a taxpayer that is prescribed fe 
the purposes of the definition “first term shared- use- Sauipe i 
subsection 127(9) of the Act is 


(a) a building of the taxpayer; 
(b) a leasehold interest of the taxpayer in a building; 


(c) a property of the taxpayer if, at the time it was acquired by 
the taxpayer, the taxpayer or a person related to the taxpayer in- 
tended that it would be used in the prosecution’ of scientific re- 
search and experimental development during the assembly, con- 
struction or commissioning of a facility, plant or line for 
commercial manufacturing, commercial processing or other 
commercial purposes (other than scientific research and experi- 
mental development) and intended 


(i) that it would be used during its operating time in its, ex- 
pected useful life primarily for purposes other than. scientific 
research and experimental development, or 


(ii) that its value would be consumed. primarily in activities 
other than scientific research and experimental development; 
and 


(d) part of a property of the taxpayer if, at the time the part was 
acquired by the taxpayer, the taxpayer or a person related to.the 
taxpayer intended that the part would be used in the prosecution 
of scientific research and experimental development during the 
assembly, construction or commissioning of a facility, plant or 
line for commercial manufacturing, commercial processing or 
other commercial purposes (other than scientific research and 
experimental development), and intended 


(i) that it would be used during its, operating time in its ex- 
pected. useful life. primarily for purposes other than scientific 
research and experimental development, or 
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(ii) that its value would be consumed primarily in activities 
other than scientific research and experimental development. 


History [Reg. 2900(11)]: Subsec. 2900(11) added by P.C. 1995-16, subsec. 1(6), 
January 11, 1995, Canada Gazette, Part Il, January 25, 1995, pgs to property 
acquired after December 2, 1992. 


Application Policies: SR&ED 96-07: Prototypes, custom products/commercial as- 
sets, pilot plants and experimental production; SR&ED 2004-03: Filing requirements 
for claiming SR&ED carried out in Canada; SR&ED 2005-01: Shared-used equipment. 


Selected Cases [Reg. 2900]: C.W. Agencies Inc. v. R., [2000] 4 C.T.C. 2272 (TCC) 
(Computer software expenditures were not SR&ED); RIS-Christie v..R., [1999] 1 
C.T.C. 132 (FCA); rev’g [1996] 3 C.T.C. 2827 (TCC) (Failure to adduce documentary 
evidence of research not necessarily fatal); Northwest Hydraulic Consultants Ltd. v. R., 
[1998] 3'C.T.C. 2520 (TCC) (Court approved criteria in IC 86-4R3 as indicative of 
SR&ED), 


Definitions [Reg. -2900]: “amourit”— ITA 248(1); “amount: incurred” — Reg. 
2900(9); ‘associated’ — Reg.  2900(10)(b); “associated corporation” —Reg. 
2900(8)(c); “business” —ITA 248(1); “calendar year’ — Interpretation Act 37(1)(a); 
“Canada” — ITA 37(1.3), 255, Interpretation Act 35(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “depreciable property” — ITA 13(21), 248(1); “employee”, 
“Gndividual”; “mineral” —ITA 248(1); “person”, “prescribed”, “property” —ITA 
248(1); “related” — ITA 251(2)-(6); “‘salary or. wages” — ITA 248(1), Reg. 2900(9); 
“scientific research and experimental development” — Reg. 2900(1); “specified em- 
ployee” —-ITA 248(1); “taxation year’ —ITA 249; “taxpayer —ITA 248(1); “total 
of ‘all amounts” — Reg. 2900(8). 


Interpretation Bulletins [Reg. 2900]: IT-151RS5: ——— research and experi- 
mental development expenditures. 


Information Circulars [Reg. 2900]: 86-4R3: Scientific research and experimental 
development; 94-2: Machinery and equipment industry application paper; 97-1: 
SR&ED — Administrative guidelines for software development. 


_ 2901. Prescribed expenditures — For the purposes of ‘para- 


graph 37.1(5)(c) [37.1(5)“qualified expenditure”] of the Act, a pre- 
scribed expenditure is 


(a) an expenditure of a current nature incurred by a corporation 
in respect of 


(i) the general administration or management of .a business, 
including 


(A) administrative salary or wages and related benefits in 
respect of a person whose duties are not allor substan- 
tially all directed to the prosecution of scientific research 
and experimental development, except to the extent that 
such expenditure is described in subsection 2900(2) or 


(3), 
(B) a legal or accounting fee, 


(C) an amount described in any of paragraphs 20(1)(c) to 
(g) of the Act, 


(D) an entertainment expense, 
(E) an advertising or selling expense, 
(F) a convention expense, 


(G) a due or fee in respect of membership in a scientific 
or technical society or organization, and 


(H) a fine or penalty, or 


(ii) the maintenance and upkeep of premises, facilities: or 
equipment to the extent that such expenditure is not attributa- 
ble to the prosecution of scientific research and experimental 
development, 


except any such expenditure incurred by a corporation that. de- 
rives all or substantially all of its revenue from the prosecution 
of scientific research and experimental development or the sale 
of rights in or arising out of scientific research and experimental 
development carried on by it; 


(b) an expenditure of a capital nature incurred by a corporation 
in respect of 


(i) the acquisition of property, except any such expenditure 
that was incurred for and was all or substantially all attributa- 
ble to, the prosecution, or to the provision of premises, facili- 
ties or equipment for the prosecution, of scientific research 
and experimental development, or 
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(ii) the acquisition of property that’ is qualified property 
within the meaning assigned by subsection 127(9) of the Act; 


(c) an expenditure made to acquire rights in, or arising out of, 
scientific research and experimental development; or 


(d).an expenditure on scientific research and experimental devel- 
opment in respect of which an amount is deductible under sec- 
tion 110 of the Act. 
History: That portion of para. 2901(a) following cl. (i)(H) and paras. 2901(b), (c), (d) 
amended, and cl. 2901(a)(i)(A) and subparas. 2901(b)(i), (ii) substituted, by P.C. 1986- 
2770, paras. 3(c), (d) ands. 5, December 11, 1986, Canada Gazette, Part Il; December 
24, 1986, applicable to expenditures made in taxation years ending after May 23, 1985. 


Cl. 2901(a)(i)(C), substituted by P.C. 1986-1048, s. 2, May 1, 1986, Canada Gazette, 
Part Il, May 14, 1986, applicable to bills drawn after June 1984. 


S. 2901 added by P.C. 1978-2917, s. 2, September 27, 1978, Canada Gazette, Part II, 
October 11, 1978, effective for the period commencing with a taxation year ending 
after 1977. 


Definitions [Reg. 2901]: “amount”, genes —ITA 248(1); “corporation” — 
ITA 248(1), Interpretation ‘Act 35(1); “person”, “prescribed”, “property” —ITA 
248(1); “related” — ITA 251(2)-(6); “salary ‘or wages” — ITA 248(1); “scientific re- 
search and experimental development” — Reg. 2900(1). 

Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


2902. For the purposes of the definition “qualified expenditure” in 
subsection 127(9) of the Act, a prescribed expenditure is 


(a) an expenditure of a current nature incurred by a taxpayer in 
respect of 


(i) the general administration or management of a business, 
including 
(A) administrative salary or wages and related benefits in 
respect of a person whose duties are. not all or substan- 
tially all directed to the prosecution, of scientific research 
and experimental development, except to the extent that 
such expenditure. is described in subsection, 2900(2). or 
(3), 
(B) a legal or accounting fee, 


(C) an amount described in any of paragraphs 20(1)(c) to 
(g) of the Act, 


(D) an entertainment expense, 
(E) an advertising or selling expense, 
(F) a conference or convention expense, 


(G) a due or fee in respect of membership in a scientific 
or technical society or organization, and 


(H) a fine or’ penalty, or 


(ii) the maintenance and upkeep of premises, facilities or 

equipment to the extent that such expenditure is not attributa- 

ble to the prosecution of scientific research and experimental 
development; 


(b) an expenditure of a capital nature incurred by. a taxpayer in 
respect of 


(i) the: acquisition of property, except any such expenditure 
that at the time it was incurred 


(A) was for first term shared-use-equipment or second 
term shared-use-equipment, or 


(B) was for the provision of premises, facilities or equip- 
ment if, at the time of the acquisition of the premises, fa- 
cilities or equipment, it was intended 


(I) that the premises, facilities or equipment. would be 
used during all or substantially all of the operating 
time of the premises, facilities or equipment in the ex- 
pected useful life of the premises, facilities or equip- 
ment for the prosecution of scientific research and ex- 
perimental development in Canada, or 


(ID) that all or substantially all of the value of the 
premises, facilities or equipment would be consumed 
in the prosecution of ‘scientific research and experi- 
mental development in Canada, 
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(ii) the acquisition of property that is qualified property 
within the meaning assigned by subsection 127(9) of the Act, 
or 


(iii) the acquisition of property that has been used, or ac- 
quired for use or lease, for any purpose whatever before it 
was acquired by the taxpayer; 


(c) an expenditure made to acquire rights in, or arising out of, 
scientific research and experimental development; or 


(d) an expenditure on scientific research and experimental devel- 
opment in respect of which an amount is deductible under sec- 
tion 110.1 or section 118.1 of the Act; or 


(e) an expenditure of a current or capital nature, to the extent 
that the taxpayer has received or is entitled to receive a reim- 
bucsementa in espace thereof from 


: euditoe of a He or capi 1 né 
_ taxpayer has received or is entitle 


Application : The October a 1998 draft ‘regulations s vs will amend the opening 
words of para. 2902(e) to read as above, applicable | t ts that become receivable 
after December 20, 1991. 


Technical Notes: Section 2902 defines a ee Open | for the purpos 
subsectio (9) of the Income fas Act. Prescribed ae are not eer 
‘edits a 


that a caied for or on behalf ofa a person vendiled toa dohuinions in 
amount becau: of subparagraph Wa ices or (i. J) of the Act. Contract 


; nts that became payable after 
sember 20, 1981. In view of the amended detiniti f “contract payment” applica- 
ble to ITCs in tespect of SR&ED, the provisions of p agraph 2902(e) became redun- 
dant for ITC ‘purposes. However, paragraph 2902(e) i is still relevant in respect of claims 
for refunds of Part VIII Refundable Tax on Corporations in Respect of the Scientific 
Research and Experimental Development Tax Credit. Regulation 2902(e) is, therefore, 
amended to apply only for the purposes of the Part VIII Refundable Tax. 


(i) a person resident in Canada, other than 
(A) Her Majesty in right of Canada or a province, 


(B) an agent of Her Majesty in right of Canada or a 
province, 


(C) a corporation, commission or association that is con- 
trolled, directly or indirectly in any manner whatever, by 
Her Majesty in right of Canada or a province or by an 
agent of Her Majesty in right of Canada or a province, or 


(D) ‘a municipality in Canada or a municipal or public 
body performing a function of government in Canada, or 


(ii) a person not resident in Canada to the extent that the said 
reimbursement is deductible by the person in computing his 
taxable income earned in Canada for any taxation year. 
Related Provisions: ITA 37(1.3) — SR&ED within 200 nautical miles offshore is 
deemed done in Canada; ITA 256(5.1), (6.2) — Meaning of “controlled directly or 
indirectly”. 
History: Cl. 2902(a)(i)(F) amended by P.C. 1995-16, subsec. 2(1), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable to expenses incurred after Janu- 
ary 25, 1995. 
That portion of para. 2902(a) after subpara. (ii) repealed by P.C. 1995-16, subsec. 2(2), 
January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable to taxation 
years beginning after February 22, 1994. 
Subpara. 2902(b)(i) amended by P.C. 1995-16, subsec. 2(3), January 11, 1995, Canada 
Gazette, Part II, January abe 1995, applicable to property acquired after December 2, 
1992. 
Para. 2902(d) substituted by P.C. 1994-139, s. 5, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1988 et seq. 
Subpara. 2902(b)(iii) substituted by P.C. 1988-390, s. 15, March 3, 1988, Canada Ga- 


zette, Part II, March 16, 1988, applicable in respect of property acquired after March 
16, 1988, other than property acquired after that date pursuant to the terms of an agree- 


1961 


om 
c 
e) 
= 
ae 
a 
D 
® 
ao 


Reg. 
S. 2902 


ment in writing to acquire the property entered into by the taxpayer on or before that 
date. 


That portion of para. 2902(a) following cl. (i)(H) and paras. 2902(b), (c), (d) amended, 
and that portion of s. 2902 preceding cl. (a)(i)(B) and subparas. 2902(b)(i), (ii) substi- 
tuted, by P.C. 1986-2770, paras 3(e), (f) and s, 6, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, applicable to expenditures made in taxation years ending 
after May 23, 1985. 


Cl. 2902(a)(i)(C) substituted by P.C. 1986-1048, s. 3, May 1, 1986, Canada Gazette, 
Part II, May 14, 1986, applicable to bills drawn after June 1984. 


S. 2902 added by P.C. 1978-2917, s. 3, September 27, 1978, Canada Gazette, Part Il, 
October 11, 1978, effective for the period commencing with the 1977 taxation year. 


Selected Cases [Reg. 2902]: Quantetics Corp. v. R., [2000] 3 C.T.C. 2397 (TCC) 
(Revenue test is a gross revenue test). 


Definitions [Reg. 2902]: “amount”, “business” —ITA 248(1); “Canada” —ITA 
37(1.3), 255, Interpretation Act 35(1); “controlled directly or indirectly’ —ITA 
256(5.1), (6.2); “corporation” —ITA 248(1), Interpretation Act 35(1); “Her Maj- 
esty” — Interpretation Act 35(1); “person”, “prescribed”, “property” — ITA 248(1); 
“province” — Interpretation Act 35(1); “related” — ITA 251(2)—(6); “resident in Can- 
ada’ —ITA 250; “salary or wages” — ITA 248(1); “scientific research and experi- 
mental development” — Reg. 2900(1); “taxable income earned in Canada” — ITA 
248(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 

Interpretation Bulletins: IT-104R2: Deductibility of fines or penalties; IT-151R5: 
Scientific research and experimental development expenditures. 


Application Policies: SR&ED 2002-01: Expenditures incurred for administrative 
salaries or wages — “directly related” test; SR&ED 2003-01: Capital property intended 
to be used all or substantially all for SR&ED. 


2903. Special-purpose buildings — For the purposes of this 
Part and paragraph 37(8)(d) of the Act, a special-purpose building 
is a building the working areas of which are designed and con- 
structed to have a displacement in any direction of not more than 
.02 micrometre and to have, per .028 cubic metre of interior 
airspace, 


(a) not more than 350 airborne particles of a size less than or 
equal to .1 micrometre in diameter and no airborne particles of a 
size greater than .1 micrometre in diameter, 


(b) not more than 75 airborne particles of a size less than or 
equal to .2 micrometre in diameter and no airborne particles of a 
size greater than .2 micrometre in diameter, 


(c) not more than 30 airborne particles of a size less than or 
equal to .3 micrometre in diameter and no airborne particles of a 
size greater than .3 micrometre in diameter, or 


(d) not more than 10 airborne particles of a size less than or 
equal to .5 micrometre in diameter and no airborne particles of a 
size greater than .5 micrometre in diameter. 

History: The opening words of s. 2903 amended by P.C. 1995-16, s. 3, January 11, 


1995, Canada Gazette, Part II, January 25, 1995, applicable to taxation years ending 
after December 2, 1992. 


S. 2903 added by P.C. 1991-2028, October 24, 1991, Canada Gazette, Part Il, Novem- 
ber 6, 1991, applicable in respect of buildings that were acquired or in respect of which 
rental expenses were incurred after 1987. 


Interpretation Bulletins: IT-151R5: Scientific research and experimental. develop- 
ment expenditures. 


PART XXX — COMMUNICATION OF 
INFORMATION 


History: The heading preceding s. 3000 of Part XXX substituted by P.C. 1985-465, 
subsec. 15(1), February 14, 1985, Canada Gazette, Part Il, March 6, 1985, effective 
commencing March 30, 1983. 


Part XXX was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


3000-3002. [Revoked] 


History: Ss. 3000-3002 revoked by P.C. 1993-1943, December 2, 1993, Canada Ga- 
zette Part Il, December 15, 1993. 


Para. 3000(b) substituted by P.C. 1991-1740, September 19, 1991, Canada Gazette 
Part II, October 9, 1991. 


Para. 3001(a) substituted by P.C. 1990-2780, s. 13, December 20, 1990, Canada Ga- 
zette, Part Il, January 16, 1991, applicable after March 1987. 


Income Tax Regulations 


S. 3002 added by P.C. 1989-1780, September 21, 1989, Canada Gazette, Part II, Octo- 
ber 11, 1989. 


S. 3001 added by P.C. 1985-465, subsec. 15(2), February 14, 1985, Canada Gazette, 
Part II, March 6, 1985, effective commencing March 30, 1983. 


3003. Prescribed laws of the province of Quebec — For the 
purposes of paragraph 122.64(2)(a) of the Act, the following are 
prescribed laws of the Province of Quebec: 


(a) An Act respecting Family Benefits, R.S.Q., c. P-19.1; 


(b) An Act respecting the Québec Pension Plan, R.S.Q., c. R-9; 
and 


(c) An Act respecting Income Support, Employment Assistance 
and Social Solidarity, R.S.Q., c. S-32.001, as it relates to the 
additional amounts for dependent children. 


History: S. 3003 amended by P.C. 2002-2169, s. 14, December 12, 2002, Canada 
Gazette, Part II, January 1, 2003, effective January 1, 2003. 


Subpara. 3003(a)(i) amended, and subpara. (iii) added by P.C. 1997-1688, November 
20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to information pro- 
vided after June 19, 1997. 


Paras. 3003(d) and (e) added by P.C. 1994-1658, October 6, 1994, Canada Gazette, 
Part II, October 19, 1994. 

Subparas. 3003(b)(ii) and (iii) added by P.C. 1994-560, April 14, 1994, Canada Ga- 
zette, Part II, May 4, 1994. : 
Subpara. 3003(a)(ii) added by P.C. 1993-538, March 23, 1993, Canada Gazette, P. 
II, April 7, 1993. 

S. 3003 added by P.C. 1992-2653, December 17, 1992, Canada Gazette, Part Il, Janu- 
ary 13, 1993, effective commencing December 21, 1992. 

Definitions [Reg. 3003]: “amount”, “prescribed” — ITA 248(1); “province” — In- 
terpretation Act 35(1). 


3004. For the purposes of subparagraph 241(4)G.1)@i) of the Act, 
An Act Respecting Family Benefits, S.Q. 1997, c. 57, is, in respect 
of the Province of Quebec, a prescribed law of a province. 
History: S. 3004 added by P.C. 1998-1121, June 18, 1998, Canada Gazette, Part II, 
July 8, 1998, in force July 1, 1998. 


Definitions [Reg. 3004]: “prescribed” — ITA 248(1); “province” — Interpretation 
Act 35(1). 


PART XXXI — TAX SHELTER 


3100. Prescribed benefits — (1) For the purposes of paragraph 
(b) of the definition “tax shelter” in subsection 237.1(1) of the Act, 
“prescribed benefit”, in respect of an interest in a property, means 
any amount that may reasonably be expected, having regard to 
statements or representations made in respect of, the interest, to be 
received or enjoyed by a person (in this subsection referred to as 
“the purchaser”) who acquires the interest, or a person with whom 
the purchaser does not deal at arm’s length, which receipt or enjoy- 
ment would have the effect of reducing the impact of any loss that 
the purchaser may sustain in respect of the interest, and includes 
such an amount 


(a) that is, either immediately or in the future, owed to any other 
person by the purchaser or a person with whom the purchaser 
does not deal at arm’s length, to the extent that 


(i) liability to pay that amount is contingent, 
(ii) payment of that amount is or will be guaranteed by, se- 
curity is or will be provided by, or an agreement to indem- 


nify the other person to whom the amount is owed is or will 
be entered into by 


(A) a promoter in respect of the interest, 


(B) a person with whom the promoter does not deal at 
arm’s length, or 


(C) a person who is to receive a payment (other than a 
payment made by the purchaser) in respect of the guaran- 
tee, security or agreement to indemnify, 


(iii) the rights of that other person against the purchaser, or 
against a person with whom the purchaser does not deal at 
arm’s length, in respect of the collection of all or part of the 
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purchase price are limited to a maximum amount, are en- 
forceable only against certain property, or are otherwise lim- 
ited by agreement, or 


(iv) payment of that amount is to be made in a foreign cur- 
rency or is to be determined by reference to its value in a 
foreign currency and it may reasonably be considered, hav- 
ing regard to the history of the exchange rate between the 
foreign currency and Canadian currency, that the total of all 
such payments, when converted to Canadian currency at the 

. exchange rate expected to prevail at the date on which each 
such payment would be required to be made, will be substan- 
tially less than that total would be if each such payment was 
converted to Canadian currency at the time that each such 
payment became owing; 


(b) that the purchaser or a person with whom the purchaser does 
not deal at arm’s length is entitled at any time to, directly or 
indirectly, receive or have available 


(1) as a form of assistance from a government, municipality 
or other public authority, whether as a grant, a subsidy, a for- 
givable loan, a deduction from tax (other than an amount de- 
scribed in clause (b)(i)(B) of the definition “tax shelter” in 
subsection 237.1(1) of the Act) or an investment allowance, 
or as any other form of assistance, or 


(ii) by reason of a revenue guarantee or other agreement in 
respect of which revenue may be earned by the purchaser or 
a person with whom the purchaser does not deal at arm’s 
length, to the extent that the revenue guarantee or other 
agreement may reasonably be considered to ensure that the 
purchaser or person will receive a return of all or a portion of 
the purchaser’s outlays in respect of the interest; 


(c) that is the proceeds of disposition to which the purchaser 
may be entitled by way of an agreement or other arrangement 
under which the purchaser has a right, either absolutely or con- 
tingently, to dispose of the interest (otherwise than as a conse- 
quence of the purchaser’s death), including the fair market value 
of any property that the agreement or arrangement provides for 
the acquisition of in exchange for all or any part of the interest; 
and 


(d) that is owed to a promoter, or a person with whom the pro- 
moter does not deal at arm’s length, by the purchaser or a person 
with whom the purchaser does not deal at arm’s length in re- 
spect of the interest. 


Related Provisions: Reg. 3101(2) — Prescribed benefit excludes profits; Reg. 
3101(3) — Prescribed benefit includes certain limited-recourse amounts. 


(2) Notwithstanding subsection (1), for the purpose of paragraph (b) 
of the definition “tax shelter” in subsection 237.1(1) of the Act, 
“prescribed benefit’, in respect of an interest in a property, does 
not, except as otherwise provided in subparagraph (1)(b)(ii), include 
profits earned in respect of the interest. 


(3) For the purpose of paragraph (b) of the definition “tax shelter” 
in subsection 237.1(1) of the Act, “prescribed benefit”, in respect of 
an interest in a property, includes an amount that is a limited-re- 
course amount because of subsection 143.2(1), (7) or (13) of the 
Act, but does not include an amount of indebtedness that is a lim- 
ited-recourse amount 


(a) solely because it is not required to be repaid within 10 years 
from the time the indebtedness arose where the debtor would, if 
the interest were acquired by the debtor immediately after that 
time, be 
(i) a partnership 
(A) at least 90% of the fair market value of the property 


of which is attributable to the partnership’s tangible capi- 
tal property located in Canada, and 


(B) at least 90% of the value of all interests in which are 
held by limited partners (within the meaning assigned by 
subsection 96(2.4) of the Act) of the partnership, 


Reg. 
S. 3101 


except where it is reasonable to conclude that one of the 
main reasons for the acquisition of one or more properties by 
the partnership, or for the acquisition of one or more interests 
in the partnership by limited partners, is to avoid the applica- 
tion of this subsection, or 


(ii) a member of a partnership having fewer than six mem- 
bers, except where 


(A) the partnership is a member of another partnership, 


(B) there is a limited partner (within the meaning as- 
signed by subsection 96(2.4) of the Act) of the 
partnership, 


(C) less than 90% of the fair market value of the partner- 
ship’s property is attributable to the partnership’s tangible 
capital property located in Canada, or 


(D) it is reasonable to conclude that one of the main rea- 
sons for the existence of one of two or more partnerships, 
one of which is the partnership, or the acquisition of one 
or more properties by the partnership, is to avoid the ap- 
plication of this section to the member’s indebtedness, 


(b) of a partnership 
(i) where 


(A) the indebtedness is secured by and used to acquire the 
partnership’s tangible capital property located in Canada 
(other than rental property, within the meaning assigned 
by subsection 1100(14), leasing property, within the 
meaning assigned by subsection 1100(17), or specified 
energy property, within the meaning assigned by subsec- 
tion 1100(25)), and 


(B) the person to whom the indebtedness is repayable isa 
member of the Canadian Payments Association, and 


(ii) throughout the period during which any amount is out- 
standing in respect of the indebtedness, 


(A) at least 90% of the fair market value of the property 
of which is attributable to tangible capital property lo- 
cated in Canada of the partnership, 


(B) at least 90% of the value of all interests in which are 
held by limited partners (within the meaning assigned by 
subsection 96(2.4) of the Act) that are corporations, and 


(C) the principal business of each such limited partner is 
related to the principal business of the partnership, 


except where it is reasonable to conclude that one of the 
main reasons for the acquisition of one or more properties by 
the partnership, or for the acquisition of one or more interests 
in the partnership by limited partners, is to avoid the applica- 
tion of this subsection, or 


(c) of a corporation where the amount is a bona fide business 
loan made to the corporation for the purpose of financing a busi- 
ness that the corporation operates and the loan is made under a 
loan program of the Government of Canada or of a province the 
purpose of which is to extend financing to small- and medium- 
sized Canadian businesses. 
History: S. 3100 added by P.C. 2011-936, s. 16, September 22, 2011, Canada Gazette, 
Part II, October 12, 2011, applicable after February 18, 2003. 
Definitions [Reg. 3100]: “amount” —ITA 248(1); “arm’s length” — ITA 251(1); 
“business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1);. “capital 
property” —ITA 54, 248(1); “consequence” —ITA 248(8); “corporation” — ITA 
248(1), Interpretation Act 35(1); “disposition” —ITA 248(1); “foreign currency” — 
ITA 248(1); “limited partner’ —ITA 96(2.4); “limited-recourse amount” — ITA 
143.2(1), 248(1); “person” —ITA 237.1(1), 248(1); “promoter? —ITA 237.1(1); 
“property” — ITA 248(1); “province” — Interpretation Act 35(1); “purchaser” — Reg. 
3100(1); “security” — Interpretation Act 35(1). 


3101. Prescribed property — For the purpose of paragraph (b) 
of the definition “tax shelter” in subsection 237.1(1) of the Act, 
“prescribed property”, in relation to a tax shelter, means property 
that is a registered pension plan, a registered retirement savings 
plan, a deferred profit sharing plan, a registered retirement income 
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fund, a registered education savings plan or a property in respect of 
which paragraph 40(2)(i) of the Act applies. 

History: S. 3101 added by P.C. 2011-936, s. 16, September 22, 2011, Canada Gazette, 
Part II, October 12, 2011, applicable after February 18, 2003. 

Definitions [Reg. 3101]: “deferred profit sharing plan” — ITA 147(1), 248(1); “pro- 
perty” —ITA 248(1); “registered education savings plan” —ITA 146.1(1), 248(1); 
“registered pension plan” — ITA 248(1); “registered retirement income fund” — ITA 
146.3(1), 248(1); “registered retirement savings plan” —ITA 146(1), 248(1); “tax 
shelter’ — ITA 237.1(1), 248(1). 

History: Former Part XXXI revoked by P.C. 1984-3789, s. 11, November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984. 

Former Part XX XI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


PART XXXII — [REPEALED] 


History: The heading for former Part XXXII amended by P.C. 1985-2277, s. 7, July 
24, 1985, Canada Gazette, Part II, August 7, 1985, effective November 13, 1981. 


Former Part XXXII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part If, August 8, 1979. 


3200. [Repealed] 


History: S. 3200 repealed by P.C. 2011-936, subsec. .17(2), September 22, 2011, Can- 
ada Gazette, Part Il, October 12, 2011, applicable to taxation years that begin after 
October 28, 2008. 


S. 3200 added by the said P.C. 2011-936, subsec. 17(1), applicable to taxation years 
that end after March 22, 2003. 


S. 3200 repealed by 2007, c. 35, subsec. 74(2), in force on December 14, 2007. 


Para. 3200(a) substituted for paras. (a) and (a.1) by. P.-C. 2003-1919, subsec. 1(2), De- 
cember 3, 2003, Canada Gazette, Part II, December 17, 2003, applicable as of 5:00 
p.m. EDST on September 29, 2000. 


Para. 3200(a.1) added by the said P.C. 2003-1919, subsec. 1(1), effective November 
26, 1999. 


Paras. 3200(d) and (e) repealed by the said P.C. 2003-1919, subsec. 1(3), effective 
December 17, 2003. 


The opening words of s. 3200 amended by P.C. 2001-954, s. 3, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable after 1991. 


That portion of s. 3200 preceding para. (a) substituted by P.C. 1994-139, s. 6, January 
27, 1994, Canada Gazette, Part II, February 9, 1994, applicable after 1985, except that 
the section shall be read: 


(a) before 1990, without reference to para. 13(27)(f) of the Act; 
(b) before 1989, without reference to cl. 19(5)(b)(v)\(C) of the Act; 


(c) before the 1991 taxation year, without reference to subpara. 48.1(1)(a)(ii) of the 
Act; 

(d) before the 1986 taxation year, as if the reference to ss. 87 and 89 were a refer- 
ence to ss. 70, 87 and 89 of the Act: 

(e) before October 9, 1986, without reference to s. 207.5 of the Act: 


(f) before April 27, 1989, without reference to the definition “qualified security” in 
subsec. 260(1) of the Act. 


That portion of s. 3200 preceding para. (a) substituted by P.C. 1989-1565, s, 1, August 
14, 1989, Canada Gazette, Part II, August 30, 1989, applicable after June 18, 1987. 
That portion of s. 3200 preceding para. (a) substituted by P.C. 1988-390, s. 16, March 
3, 1988, Canada Gazette, Part II, March 16, 1988, effective January 1, 1986, except 
that the reference to subsec. 206(1) and s. 206.1 is applicable to periods occurring after 
October 31, 1985. 

All that portion of s. 3200 preceding para. (a) substituted by P.C. 1985-2277, s. 8, July 
24, 1985, Canada Gazette, Part II, August 7, 1985, effective November 13, 1981. 
All that portion of s. 3200 preceding para. (a) substituted by P.C. 1984-3789, s. 12, 
November 29, 1984, Canada Gazette, Part 11, December 12, 1984. 

All that portion of s. 3200 preceding para. (a) substituted by P.C. 1981-2518, s. 1, 


September 16, 1981, Canada Gazette, Part Il, October 14, 1981, effective January 1, 
1981. 


S. 3200 substituted by P.C, 1980-2225, s. 1, August 27, 1980, Canada Gazette, Part II, 
September 10, 1980, effective for 1977 et seq. 


S. 3200 substituted by P.C. 1980-422, February 8, 1980, Canada Gazette, Part II, Feb- 
ruary 27, 1980, effective December 6, 1979. 


3201. [Repealed] 


History: S. 3201 repealed by 2007, c. 35, subsec. 74(2), in force on December 14, 
2007. 


Income Tax Regulations 


S. 3201 amended by the said c. 35, subsec. 74(1), paras. 3201(a), (b), (c), (i) and sub- 
paras. (0)(v)—(vii), (xi), (xii) deemed to have come into force on December 13, 2007; 
para. 3201(m) deemed to have come into force on January 1, 2007; and subpara. 
3201(0)(x) deemed to have come into force on April 1, 2006. 

Paras. 3201(x) and (y) added by P.C. 2005-7, s. 1, January 12, 2005, Canada Gazette, 
Part II, January 26, 2005, effective June 24, 2003. 

The opening words of s. 3201 amended by P.C. 2001-954, subsec. 4(1), May 31, 2001, 
Canada Gazette, Part Il, June 20, 2001, applicable after 1991. 

Paras. 3201(q) to (w) added by the said P.C. 2001-954, subsec. 4(2), applicable after 
July 22, 1998 except that, for the purposes of s. 116 of the Act, it applies to a sale of 
shares completed after April 1998 and before July 23, 1998, the gains from which are 
exempt from income tax otherwise payable in Canada under a tax treaty, unless the 
vendor of the shares otherwise elects in writing filed with the Minister of National 
Revenue on or before the balance-due day for the taxation year of the vendor in which 
the sale of shares was completed. 

Para. 3201(p) added by P.C. 1997-1145, s. 1, August 28, 1997, Canada Gazette, Part 
Il, September 17, 1997, applicable to 1995 et seq. 

That portion of s. 3201 preceding para. (a) substituted by P.C. 1994-139, s. 7, January 
27, 1994, Canada Gazette, Part II, February 9, 1994, applicable after October 8, 1986, 
except the section shall be read: 


(a) before 1990, without reference to para. 13(27)(f) of the Act, and 
(b) before April 27, 1989, without reference to the definition “qualified security” in 
subsec. 260(1) of the Act. 
S. 3201 substituted by P.C. 1994-101, January 20, 1994, Canada Gazette, Part II, Feb- 
ruary 9, 1994, applicable to 1991 et seq. 
Para. 3201(a.1) added by P.C. 1992-2334, s. 1, November 19, 1992, Canada Gazette, 
Part II, December 2, 1992, applicable to 1991 et seq. 
That portion of s. 3201 preceding para. (a) substituted by P.C. 1989-1565, s. 2, August 
14, 1989, Canada Gazette, Part Il, August 30, 1989, applicable after June 18, 1987. 
Subpara. 3201(c)(vi.1) added by P.C. 1989-150, February 9, 1989, Canada Gazette, 
Part II, March 1, 1989, applicable after 1988. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1988-390, s. 17, March 
3, 1988, Canada Gazette, Part II, March 16, 1988, effective January 1, 1986, except 
that the reference to s. 206.1 is applicable to periods occurring after October 31, 1985. 


That portion of s. 3201 preceding para. (a) substituted by P.C. 1986-1048, s. 4, May 1, 
1986, Canada Gazette, Part II, May 14, 1986, applicable to taxation years commencing 
after 1983. 


All that portion of s: 3201 preceding para. (a) substituted by P.C. 1981-2518, s. 3, 
September 16, 1981, Canada Gazette, Part II, October 14, 1981, effective January 1, 
1981. 


3202. [Repealed] 


History: S. 3202 repealed by P.C. 2011-936, subsec. 17(2), September 22, 2011, Can- 
ada Gazette, Part Il, October 12, 2011, applicable to taxation years that begin after 
October 28, 2008. 


S. 3202 added by P.C. 1985-2277, s. 9, July 24, 1985, Canada Gazette, Part II, August 
7, 1985, effective November 13, 1981. i 


PART XXXIIl — TAX TRANSFER 
PAYMENTS 


History: Part XXXIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


3300. For the purposes of subsection 154(2) of the Act, a rate of 
45% is prescribed. 
History: S. 3300 amended to substitute “45% is prescribed” for “40 per cent is hereby 


prescribed” by P.C. 2005-2315, s, 1, December 20, 2005, Canada Gazette, Part II, Jan- 
uary 11, 2006, applicable to 2005 ef seq. 


Definitions [Reg. 3300]: “prescribed” — ITA 248(1). 


PART XXXIV — INTERNATIONAL 
DEVELOPMENT ASSISTANCE PROGRAMS 


History: Part XXXIV was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


3400. For the purposes of paragraphs 122.3(1)(a) and 250(1)(d) of 
the Act, each international development assistance program of the 
Canadian International Development Agency that is financed with 
funds (other than loan assistance funds) provided under External 
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Affairs Vote 30a, Appropriation Act No. 3, 1977-78, or another vote 
providing for such financing, is hereby prescribed as an interna- 
tional development assistance program of the Government of 
Canada. 


History: S. 3400 substituted by 1985-2277, s. 10, July 24, 1985, Canada Gazette, Part 
II, August 7, 1985, applicable to 1984 et seg. 


Selected Cases [Reg. 3400]: Bell y. R., [1996] 2 C.T.C. 2191 (TCC) (Shifting onus 
of proving program qualified to Minister). 

Definitions [Reg. 3400]: “Canada” —ITA 255, Interpretation Act 35(1); “pre- 
scribed” — ITA 248(1). 


Interpretation Bulletins: IT-497R4: Overseas employment tax credit. 


PART XXXV — GIFTS 


History: The heading “Receipts for Donations and Gifts” before s. 3500 is replaced 
with “Gifts”, by 2011, c. 24, s. 80, deemed to have come into force on March 23, 2011. 


Part XXXV was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979; Canada Ga- 
zette, Part Il, August 8, 1979. 


3500. Interpretation — In this Part, 


“employees’ charity trust” means a registered charity that is or- 
ganized for the purpose of remitting, to other registered. charities, 
donations that are collected from employees by an employer; 


History: “Employees’ charity trust” substituted by P.C. 1994-139, s. 8, January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to 1986 et seq. 


“official receipt” means a receipt for the purposes of subsection 
110.1(2) or (3) or 118.1(2), (6) or (7) of the Act, containing infor- 
mation as required by section 3501 or 3502; 


History: “Official receipt” substituted by P.C. 1994-139, s. 8, January 27, 1994, Can- 
ada Gazette, Part II, February 9, 1994, applicable to 1988 et seq. 


“official receipt form’’ means any printed form that a registered 
organization or other recipient of a gift has that is capable of being 
completed, or that originally was intended to be completed, as an 
official receipt by it; and 


“other recipient of a gift” means a person, to whom a gift is made 
by a taxpayer, referred to in any of paragraphs (a) and (d) of the 
definition “qualified: donee” in subsection 149.1(1), paragraph 
110.1(1)(c) and subparagraph 110.1(3)(a)(i) of the Act; 

History: “Other recipient of a gift” amended by 2011, c. 24, s. 81, in force January 1, 
2012. 

“Other recipient of a gift” substituted by P.C. 1994-139, s. 8, January 27, 1994, Canada 
Gazette, Part II, February 9, 1994, applicable to 1988 et seq. except that in its applica- 
tion before December 12; 1988 the reference to “paragraph (b) of the definition “total 
cultural gifts”” shall be read as “paragraph (c) of the definition: “total cultural gifts”. 


“registered organization’? means a registered charity, a registered 
Canadian. amateur athletic association, or a registered national arts 
service organization. 


History: “Registered organization” substituted by P.C. 1994-139, s. 8, January 27, 
1994, Canada, Gazette, Part II, February 9, 1994, applicable to 1988 et seq except that 
before July 14, 1990, it shall be read as follows: 


“registered organization” means a registered charity or a registered Canadian 
amateur athletic association. 


“Official receipt” substituted by P.C. 1988-390, s. 18, March 3, 1988, Canada Gazette, 
Part Il, March 16, 1988, applicable with respect to gifts made after 1984. 


“Official receipt” and “other recipient of a gift” substituted by P.C. 1986-1048, s. 5, 
May 1, 1986, Canada Gazette, Part II, May 14, 1986, applicable to gifts made after 
February 15, 1984. 


Heading to Part XXXV, “official receipt”, “official receipt form”, substituted, and 
“other recipient of a gift’ added by P.C. 1981-841, s. 1, subsecs. 2(1)-(3), March 26, 
1981, Canada Gazette, Part II, April 8, 1981, applicable with respect to gifts made after 
1980. 

Definitions [Reg. 3500]: “employee”, “employer” — ITA 248(1); “official receipt”, 
“other recipient of a gift” — Reg. 3500; “person” — ITA 248(1); “qualified donee” — 
ITA 149.1(1); “registered Canadian amateur athletic association”, “registered charity”, 
“registered national arts service organization” —ITA 248(1); “registered organiza- 
tion” — Reg. 3500; “taxpayer” —ITA 248(1). 


3501. Contents of receipts — (1) Every official receipt issued 
by a registered organization shall contain a statement that it is an 


Reg. 
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official receipt for income tax purposes, and shall show clearly, in 
such a manner that it cannot readily be altered, 


(a) the name and address in Canada of the organization as re- 
corded with the Minister; 


(b) the registration number assigned by the Minister to the 
organization; 


(c) the serial number of the receipt; 
(d) the place or locality where. the receipt was issued; 


(e) where the donation is a cash donation, the day on which or 
the year during which the donation was received; 


(e.1) where the donation is a gift of property other than cash 
(i) the day on which the donation was received, 
(ii) a brief description of the property, and 


(iii) the name and address of the appraiser of the property if 
an appraisal is done; 


(f) the day on which the receipt was issued where that day dif- 
fers from the day referred to in paragraph (e) or (e.1); 


(g) the name and address of the donor including, in the case of 
an individual, his first name and initial; 


(h) the amount that is 
(i) the amount of a cash donation, or 


(ii) where the donation is a gift of property other than cash, 
the amount that is the fair market value of the property at the 
time that the gift was made; 


(i) the signature, as provided in subsection (2) or (3), of a re- 
sponsible individual who has been authorized by the organiza- 
tion fe acknowledge donations; and 


_ Proposed pitenhesdene io ~~ — Reg. 3501 C KeHi) 


* a if the gift is : of property other than cash, the amount that 
is the fair market value of the ee at oe time that the 
ae Scares 


gn: , as provi ed in eo (2) or (3), of a a re- 
sponsible individual who has been authorized by the preoniee: 


* 


tion to acknowledge gifts; and 


ormation oy prescribed, a 
d the decks amount of a ae 


3501(1). d.1) and 6) be amended to ride ‘that every official receipt issued by a 
istered organization in Fespect of a gift contain, in addition to the information 
i © amount of the advantage, if any, and the 
ib chnical Notes to ITA 248(31) state that this will 
ly as ae of a Bilt made ee December 2, ee ee 
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(j) the name and Internet website of the Canada Revenue 

Agency. 
Related Provisions: ITA 168(1)(d) — Revocation of registration for issuing incor- 
rect receipt; ITA 188.1(7)-(8) — Penalties for incorrect receipts; ITA 188.1(9)-(10) — 
Penalties for false information relating to receipts; ITA 188.2(3)(a)(iii) — Effect of 
suspension of charity’s receipting privileges; ITA 248(35)—(37) — Value of gift limited 
to cost if acquired within 3 years or as tax shelter, ITA 248(41) — Donation value 
deemed nil if taxpayer does not inform donee of circumstances requiring reduction, 
Reg. 3501.1 — Information return required where donation returned. 
Interpretation Bulletins: IT-110R3: Gifts and official donation receipts; IT-171R2: 
Non-resident individuals — computation of taxable income earned in Canada and non- 
refundable tax credits (archived); [T-226R: Gift to a charity of a residual interest in real 
property or an equitable interest in a trust; IT-288R2: Gifts of tangible capital proper- 
ties to a charity and others; IT-504R2: Visual artists and writers. 
Registered Charities Newsletters: 10 (can charities issue electronic official dona- 
tion receipts by email or on the Internet? can an organization that is applying for regis- 
tration borrow a charity’s BN/Registration number for tax-receipt purposes? gift certifi- 
cates); 11 (audit of tax preparer lands registered charities and executive director in hot 
water); 13 (about auditing charities); 14 (Business Number and donation receipts); 18 
(how should charitable gifts in kind be valued?; can businesses receive receipts for 
donations made out of their inventory?; can shares or stock options be gifts?; can a 
charity issue a charitable receipt for a court-ordered payment made to it?); 27 (re- 
ceipts — who is the donor?); 33 (improper receipting); Charities Connection 10 (things 
to remember when issuing official donation receipts). 
Charities Policies: CPC-006: Gift-in-kind; CPC-009: Official donation receipt — 
Newly registered charity; CPC-010: Official donation receipt — Names; CPC-015: Of- 
ficial donation receipt — Registered charity’s address; CPC-017: Official donation re- 
ceipts — Gifts of services; CPC-018: Official donation receipts — Gifts out of inven- 
tory; CPC-019: Official donation receipts — Payment for participation in a youth band 
or choir; CPC-026: Fundraising — Third-party fundraisers; CPS-014: Computer-gener- 
ated official donation receipts. 


(1.1) Every official receipt issued by another recipient of a gift shall 
contain a statement that it is an official receipt for income tax pur- 
poses and shall show clearly in such a manner that it cannot readily 
be altered, 


(a) the name and address of the other recipient of the gift; 
(b) the serial number of the receipt; 
(c) the place or locality where the receipt was issued; 


(d) where the donation is a cash donation, the day on which or 
the year during which the donation was received; 


(e) where the donation is a gift of property other than cash, 
(i) the day on which the donation was received, 
(ii) a brief description of the property, and 


(iii) the name and address of the appraiser of the property if 
an appraisal is done; 


(f) the day on which the receipt was issued where that day dif- 
fers from the day referred to in paragraph (d) or (e); 


(g) the name and address of the donor including, in the case of 
an individual, his first name and initial; 


(h) the amount that is 
(i) the amount of a cash donation, or 


(ii) where the donation is a gift of property other than cash, 
the amount that is the fair market value of the property at the 
time that the gift was made; 


Proposed Amendment — Reg. 3501(1.1)(d)-(h.2) 


(d) where the gift is a cash gift, the date on which the gift was : 


received; 
_(e) where the gift is of property other than cash 
(i) the day on which the gift was received, 
(ii) a brief description of the property, and _ 


(iii) the name and address of the tags a the ‘property ie ; 


an appraisal is done; 
(f) the date on which the receipt was issued: 


(g) the name and address of the donor including, i in the case . of 
an individual, the individual’s first 1 name and initial; 


(h) the amount that is 
(i) the amount of a cash gift, or 


Income Tax Regulations 


- (ii) if the gift is of property other than cash, the amount that” 
_is the fair market valu ‘ 
gift was made; Aieoin — Salis 

(h.1) the amount of the eaten if any, in n respect (of th the eit: 2 

~ (h.2) the eligible amount of the a, 


Application: The July 16, 2010 draft regulations ee 
168(6)-(9), will amend paras. 3501(1.1)(d) to (h) to read 
(h.1) and (h.2), applicable in respect of gifts made after Dece 


Technical Notes (July 2010): See under Reg. 3501(1)¢ 
Technical Notes to ITA1 18.1(2), July 18, 2005: Sce under Reg. 3501(1\e)-4)_ 


(i) the signature, as provided in subsection (2) or (3.1), of a re- 
sponsible individual who has been authorized by the other recip- 
ient of the gift to acknowledge donations; and 
(j) the name and Internet website of the Canada Revenue 
Agency. 
Related Provisions: Reg. 3501.1 — Information return required where donation 
returned. 


Information Circulars: 84-3R6: Gifts to certain charitable organizations outside 
Canada. 


Registered Charities Newsletters: 27 (receipts — who is the donor?). 


(2) Except as provided in subsection (3) or (3.1), every official re- 
ceipt shall be signed personally by an individual referred to in para- 


graph (1)G) or (1.1)(). 
(3) Where all official receipt forms of a registered organization are 


(a) distinctively imprinted with the name, address in Canada and 
registration number of the organization, 
(b) serially numbered by a printing press or numbering machine, 
and 
(c) kept at the place referred to in subsection 230(2) of the Act 
until completed as an official receipt, 

the official receipts may bear a facsimile signature. 

Charities Policies: CPS-014: Computer-generated official donation receipts. 


(3.1) Where all official receipt forms of another recipient of the gift 
are 


(a) distinctively imprinted with the name and address of the 
other recipient of the gift, 


(b) serially numbered by a printing press or numbering machine, 
(c) if applicable, kept at a place referred to in subsection 230(1) 
of the Act until completed as an official receipt, 
the official receipts may bear a facsimile signature. 
Charities Policies: CPS-014: Computer-generated official donation receipts. 
(4) An official receipt issued to replace an official receipt previ- 
ously issued shall show clearly that it replaces the original receipt 
and, in addition to its own serial number, shall show the serial num- 
ber of the receipt originally issued. 
Related Provisions: Reg. 3501.1 — Information return required where donation 
returned. 


(5) A spoiled official receipt form shall be marked “cancelled” and 
such form, together with the duplicate thereof, shall be retained by 
the registered organization or the other recipient of a gift as part of 
its records. 
(6) Every official receipt form on which 

(a) the day on which the donation was received, 

(b) the year during which the donation was received, or 

(c) the amount of the donation, 
was incorrectly or ileeity enteied shall be. wate: as bisa 


acre or Age entered is ‘deemed to oe spoil 
(a) the date on which the gift is received; 
- (b) the amount of the gift, in the case of a na ener 
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lathes: Paras. AS and (1.1)(j) added ae P.C. 2007-553, subsecs. 1(2) and (4), 
April 19, 2007, Canada Gazette, Part II, May 2, 2007, applicable in respect of receipts 
issued after 2005. 


Paras. 3501(1)(e), (, (h),, subsecs. 3501(2), (5). substituted,, subsecs. 3501(1.1), (3.1) 
added by P.C. 1981-841, s. 3, March 27, 1981, Canada Gazette, Part II, April 8, 1981, 
applicable with réspect to gifts after 1980. 

Definitions [Reg. 3501]: “advantage” —ITA 248(32); “amount” —ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “eligible amount” —ITA 248(31); 
“individual”, “Minister” —ITA 248(1); “official receipt”, “official receipt’ form”, 
“other recipient of a gift” — Reg. 3500; “property”, “record” — ITA 248(1); “regis- 
tered organization” — Reg. 3500. 


3501.1 Contents of information returns — Every information 
return required to be filed under subsection 110.1(16) or 118.1(27) 
of the Act in respect of a transfer of property must contain 


(a) a description of the transferred. property; 


(b) the fair market value of the transferred property at the time 
of the transfer; 


(c) the date on which the property was transferred; 


(d) the name and address. of the transferee of the property in- 
cluding, in the case of an individual, their first name and initial; 
and 


(e) if the transferor of the property, or a person not dealing at 
arm’s length with the transferor, issued the receipt‘referred to in 
subsection 110.1(14) or 118.1(25) of the Act, the information 
contained in that receipt. 
History: S. 3501.1 added by 2011, c. 24, s. 82, deemed to have come into force on 
March 23, 2011. 
Definitions [Reg. 3501.1]: “arm’s length? — ITA 251(1);. “individual”,, “person”, 
“property” — ITA 248(1). : 


3502. Employees’ charity trusts — Where 
(a) a registered organization 
(i) is an employees’ charity trust, or 


(ii) has appointed an employer. as agent for the purpose of 
remitting, to that registered organization, donations that are 
collected by the employer from the employer’s employees, 
and 


(b) each copy of the return dutta by section 200 to be filed 
for a year by an employer of employees who donated to the reg- 
istered organization in that year shows 


(i) the amount of each employee’s donations to the registered 
organization for the year collected by the employer, and 


(ii) the registration number assigned by the Minister to the 
registered organization, 


section 3501 shall not apply and the copy of the portion of the re- 
turn, ‘relating to each employee who made a donation. to, the regis- 
tered organization in that year, that.is required by section 209 to be 
distributed. to the employee for. filing with the employee’s income 
tax return shall be an official receipt. 

History: S. 3502 substituted by P.C. 1994-139, s. 10, January 27, 1994, Canada Ga- 
zette, Part II, February 9, 1994, applicable to 1986 ef seg. 

Definitions [Reg. 3502]: “amount”, “employee” — ITA 248(1); “employees’ charity 
trust” — Reg. 3500; “employer”, “Minister” — ITA 248(1); “official receipt’, “regis- 
tered organization” — Reg. 3500. 


3503. Universities outside Canada — For the purposes of sub- 
paragraph (a)(iv) of the definition “qualified donee” in subsection 
149.1(1) of the Act, the universities’ outside Canada named in 


Reg. 
S. 3505(1)(e)(ii) 


Schedule VIII are prescribed to be universities the student body of 
which ordinarily includes students from Canada. 


Related Provisions: Art. XXI:6 — Gifts to U.S. universities. 
History: S. 3503 amended by 2011, c. 24, s. 83, in force January 12, 2012. 


S. 3503 amended by P.C. 1990-1332, s. 1, June 28, 1990, Canada Gazeite, Part Il, July 
18, 1990, applicable to 1988 et seq. 


Definitions [Reg. 3503): “Canada” — ITA 255. 


3504. Prescribed donees — For the purposes of subparagraph 
110.1(3)(a)(ii). and paragraph 118.1(6)(b) of the. Act, the following 
are (prescniben donees: 


eae Reg. 35 fea words — 


Technical Notes to ITA 118. 10%) July 18, 2005: See under a SS0101V0H0 


(a) Friends of the Nature Conservancy of Canada, Inc., a charity 
established in the United States; 


(b) The Nature Conservancy, a charity established in the United 
States; and 


(c) American Friends of Canadian Land Trusts. 
History: Para. 3504(c) added by P.C. 2010-1112, s. 1, September 23, 2010, Canada 
Gazette, Part II, October 13, 2010, applicable to 2010 et seq. 

S. 3504 amended by P.C. 2007-553, s. 2, April 19, 2007, Canada Gazette, Part II, May 
2, 2007, in force May 2, 2007. 

S. 3504 substituted by P.C. 1994-139, s. 11, January 27, 1994, Canada Gazette, Part I, 
February 9, 1994, applicable to 1988 et seg. 

S. 3504 added by P.C: 1986-1048, s. 6, May'1, 1986, Canada Gazette, Part II, May 14, 
1986, applicable to gifts made after February 15, 1984. 

Definitions [Reg. 3504]: “prescribed” — ITA 248(1); “United States” — Interpreta- 
tion Act 35(1). 

Interpretation Bulletins: Regs, 3500-3504 — See at beginning of Part XXXV. 


3505. Conditions [for donating medicine from: inven- 
tory] — (1) The following conditions are prescribed in respect of a 
donee for the purposes of paragraph 110.1(8)(e) of the Act: 


(a) the donee has applied to the Minister for International Coop- 
eration (or, if there is no such Minister, the Minister responsible 
for the Canadian International Development Agency) for a. de- 
termination that the conditions described in this section have 
been met; 


(b) medicines received by the donee for use in charitable activi- 
ties outside. Canada are 


(i) delivered. outside Canada by the donee for use in its chari- 
table activities, or 


(ii) transferred to another registered charity that would meet 
the conditions. contained in this section if. that registered 
charity were a donee described in subsection 110.1(8) of the 
Act; 
(c) in the course of delivering medicines outside Canada for use 
in its charitable activities, the donee acts in a manner consistent 
with the principles and objectives of the inter-agency Guidelines 
for Drug Donations issued by the World Health Organization, as 
amended from time to time, (referred to'in this section as “the 
WHO Guidelines”); 


(d) the donee has sufficient expertise in delivering medicines for 
use in charitable activities carried on outside Canada; 
(e) the donee carries on a program that includes. delivering 
medicines for use in charitable activities carried on outside Can- 
ada and that is 
(i) an international development assistance program, or 
(ii) an international humanitarian assistance program, re- 
sponding to situations of international humanitarian crisis 
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Reg. 
S. 3505(1)(e)(ii) 


(resulting from either natural disaster or complex emer- 
gency); and 


(f) the donee has sufficient expertise to design, implement and 
monitor each program described in subparagraph (e)(i) or (ii) 
that it carries on, unless the donee has declared that it will not 
deliver medicines in that program. 


(2) Without limiting the application of the WHO Guidelines, for the 
purposes of paragraph (1)(c), a donee does not act in a manner con- 
sistent with the principles and objectives of those guidelines if the 
donee’s directors, trustees, officers or like officials have not 


(a) approved a policy and procedural framework, under which 
the donee is required to act in a manner consistent with the 
WHO Guidelines; and 


(b) declared that the donee acts in compliance with that policy 
and procedural framework. 


(3) A donee is considered not to have sufficient expertise for the 
purpose of a program to which paragraph (1)(d) or (e) applies if 


(a) the program does not address the specific and differentiated 
needs, interests and vulnerabilities of affected women and men, 
girls and boys; 


(b) the program does not incorporate, in the design of projects 
under the program, consideration for environmental effects of 
those projects; or 


(c) the donee does not have policies and practices for the design, 
implementation and monitoring of the program. 


(4) The Minister referred to in subsection (1) may 


(a) rely on any information or evidence in making a determina- 
tion under subsection (1); and 


(b) require the donee to provide any other information or evi- 
dence that that Minister considers relevant and sufficient for the 
purpose of this section. 
History: S. 3505 added by 2009, c. 2, s. 104, applicable in respect of applications 
made at any time by donees for determinations in respect of gifts made after June 2008: 


Definitions [Reg. 3505]: “Canada” —ITA 255, Interpretation Act 35(1); “Min- 
ister”, “officer”, “prescribed”, “registered charity” —ITA 248(1). 


PART XXXVI — RESERVES FOR SURVEYS 


History: Part XXXVI was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


3600. (1) For the purpose of paragraph 20(1)(0) of the Act, the 
amount hereby prescribed is 


(a) for the third taxation year preceding the taxation year during 
which a survey is scheduled to occur, the amount that is '/4 of the 
estimate of the expenses of the survey; 


(b) for the second taxation year preceding the taxation year dur- 
ing which a survey is scheduled to occur, the amount that is '/2 of 
the estimate of the expenses of the survey; 


(c) for the first taxation year preceding the taxation year during 
which a survey is scheduled to occur, the amount that is */sof the 
estimate of the expenses of the survey; and 


(d) for the taxation year during which a survey is scheduled to 
occur, if the quadrennial or other special surveys have not, at the 
end of the year, been completed to the extent that the vessel is 
permitted to proceed on a voyage, the amount remaining after 
deducting from the estimate of the expenses of the survey the 
amount of expenses actually incurred in the year in carrying out 
the survey. 


(2) In this section, 


“classification society” means a society or association for the clas- 
sification and registry of shipping approved by the Minister of 
Transport under the Canada Shipping Act. 


Income Tax Regulations 


“estimate of the expenses of survey”’ means a fair and reasonable 
estimate, made by a taxpayer at the time of filing his return of in- 
come for the third taxation year preceding the taxation year in 
which a quadrennial survey is scheduled to occur, of the costs, 
charges and expenses which might be expected to be necessarily 
incurred by him by reason of that survey and in respect of which he 
does not have or possess nor is he likely to have or possess any 
right of reimbursement, recoupment, recovery or indemnification 
from any other person or source; 


“4nspector” means a steamship inspector appointed under Part VIII 
of the Canada Shipping Act. 


“quadrennial survey” means a periodical survey, not being an an- 
nual survey nor a survey coinciding as to time with the construction 
of a vessel, in accordance with the rules of a classification society 
or, an extended inspection, not being an annual inspection nor an 
inspection coinciding as to time with the construction of a vessel, 
pursuant to the provisions of the Canada Shipping Act, and the reg- 
ulations thereunder; 


“survey” means the drydocking of a vessel, the examination and 
inspection of its hull, boilers, machinery, engines and equipment by 
an inspector or a surveyor and everything done to such vessel, its 
hull, boilers, machinery, engines and equipment pursuant to an or- 
der, requirement or recommendation given or made by the inspector 
or surveyor as the result of the examination and inspection so that a 
safety and inspection certificate might be issued in respect of the 
vessel pursuant to the provisions of the Canada Shipping Act, and 
the regulations thereunder or, as the case may be, so that the vessel 
might be entitled to retain the character assigned to it in the registry 
book of a classification society; 


“surveyor”? means a surveyor to a classification society. 


Definitions [Reg. 3600]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 


tation Act 35(1); “classification society”, “estimate of the expenses of survey’’, “‘inspec- 


tor” — Reg. 3600(2); “Minister”, “person”, “prescribed” — ITA 248(1); “quadrennial 
survey”, “survey” — Reg. 3600(2); “surveyor” — Reg. 3600(2); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


PART XXXVII — REGISTERED CHARITIES 


History: Heading to Part XXX VII amended by 2010, c. 25, s. 83, applicable for taxa- 
tion years that end after March 3, 2010. 


Part XXXVII (ss. 3700-3702) added by P.C. 1987-2236, s. 1, October 29, 1987, Can- 
ada Gazette, Part Il, November 11, 1987, applicable with respect to taxation years 
commencing after 1983. 


History [former Part XXXVII]: Former Part XXXVII (Social Assistance Payments) 
was revoked by P.C. 1984-3789, s. 13, November 29, 1984, Canada Gazette, Part II, 
December 12, 1984, applicable to 1982 et seg. 


Former Part XXXVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


3700. [Repealed] 


History: S. 3700 repealed by 2010, c. 25, s. 83, applicable for taxation years that end 
after March 3, 2010. 


The definition “prescribed stock exchange” in s. 3700 repealed by 2007, c. 35, s. 75, in 
force December 14, 2007. 


3701. Disbursement quota— (1) For the purposes of the 
description of B in the definition “disbursement quota” in subsec- 
tion 149.1(1) of the Act, the prescribed amount for a taxation year 
of a registered charity is determined as follows: 


(a) choose a number, not less than two and not more than eight, 
of equal and consecutive periods that total twenty-four months 
and that end immediately before the beginning of the year; 


(b) aggregate for each period chosen under paragraph (a) all 
amounts, each of which is the value, determined in accordance 
with section 3702, of a property, or a portion ofa property, 
owned by the registered charity, and not used directly in charita- 
ble activities or administration, on the last day of the period; 
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(c). aggregate all amounts, each of which is the aggregate of val- 
ues determined for each period under. paragraph.(b);.and 


(d) divide the aggregate amount determined under paragraph (c) 
by the number of periods chosen under paragraph (a). 


(2) For the purposes of subsection (1) and subject to subsection (3), 


(a) the number of periods chosen by a registered charity under 
paragraph (1)(a) shall, unless otherwise authorized by, the Min- 
ister, be used for the, taxation year and for all auOsesMeD| taxa- 
tion years; and 


(b) a registered charity is deemed to have existed on the last day 
of each of the periods chosen by it. 


(3) The-number of periods. chosen. under paragraph (1)(a) may be 
changed by the registered charity for its first taxation year com- 
mencing after 1986 and the new number shall, unless otherwise au- 
thorized by the Minister, be used for that taxation year and all sub- 
sequent taxation years. 

History: Opening words of subsec. 3701(1), para. 3701(1)(b) and subsecs, 3701(2), 


(3) amended by 2010, c. 25, s. 84, applicable for taxation years that end after March 3, 
2010. 


Definitions [Reg. 3701]: “amount” — ITA 248(1); “charitable foundation” — ITA 
149.1(1); “Minister” —ITA 248(1); “month” — Interpretation Act 35(1); “pre- 
scribed”, “property”, “registered charity’—ITA 248(1); “taxation year’ —ITA 
149.1(1); “value” — Reg. 3702(1). ; 


3702. Determination of value’— (1) For the purposes of subsec- 
tion 3701(1), the value of a property, or a portion of a property, 
owned by a registered charity, and not used directly in-charitable 
activities or administration, on the last day of a period is determined 
as of that day to be 


(a) in the case of a non-qualified investment of a private founda- 
tion, the greater of its fair market value on that day and its cost 
amount to the private foundation; 


(b) subject to paragraph (c), in the case of property other than.a 
non-qualified investment that is 


(i) a share of a.corporation that is listed on a designated stock 
exchange, the closing price or the average of the bid and 
asked prices of that share on that day or, if there-is no:closing 
price or bid and asked prices on that day, on the last preced- 
ing day for which there was.a closing price or bid and asked 
prices, 
(ii) a Share of a corporation that is not listed on a designated 
stock exchange, the fair market value of that share on_that 
day, 
(iii) an interest in real property or a real right it in an immov- 
able, the fair market value on that day of the interest or right 
‘less the amount of any debt of the registered charity incurred 
in respect of the acquisition of the interest or right and se- 
cured by the interest or right, where the debt bears a reasona- 
ble rate of interest, 


(iv) a contribution that is the subject of a piédge! nil, 


(v) an interest, or for civil law a right, in property where the 
registered charity does not have the present use or enjoyment 
of the interest or right, nil, 


(vi) a life insurance policy, other than an annuity contract, 

that has not matured, nil, and 

(vil) a property not described-in any of subparagraphs (i) to 

(vi), the fair market value of the’ property on that day; and 
(c) in the case of any property described in paragraph (b) that.is 
owned in connection with the charitable activities of the regis- 
tered charity and is a share of a limited-dividend housing com- 
pany referred to in paragraph 149(1)(n) of the Act or a loan, that 
has ceased to be used for charitable purposes and is being held 
pending disposition or for use in charitable activities, or that has 
been acquired for use in charitable activities, the lesser of the 
fair market value of the property on that day and an amount de- 
termined by the formula: 


Reg. 
S. 3800 


(A. /.0.035) x (12./ B) 
where 
A is the income earned on the property in the period, and 
B is the number of months in the period. 
Registered Charities Newsletters: 27 (debts incurred by charitable foundations). 


(2) For the purposes of subsection (1), a method that the Minister 
may accept for the determination of the fair market value of ‘pro- 
perty or a portion thereof on the last day of a period is an indepen- 
dent appraisal made 


(a) in the case of property described in subparagraph (1)(b)(i1) or 
(ili), not more, than three years, before that day;, and 


(b) in the case of property described in paragraph (1)(a), subpar- 

agraph (1)(b)(vii):or paragraph (1)(c), not more than one’ year 

before that day. 
History: Subsec. 3702(1) amended by 2010, c. 25, s. 85, applicable for taxation years 
that end after March 3, 2010. 
Subparas. 3702(1)(b)(i) and (ii) amended to substitute “designated stock exchange” for 
“prescribed stock exchange” by 2007, c. 35, s. 76, in force on December 14, 2007. 
Definitions [Reg. 3702]: “amount”, “annuity” —ITA 248(1); “charitable founda- 
tion” —ITA 149.1(1); “corporation” — ITA, 248(1), Interpretation Act 35(1); “cost 
amount” — ITA 248(1); “designated stock exchange” —ITA 248(1), 262; “disposi- 
tion” —ITA 248(1); “interest in real property’ —ITA 248(4); “life insurance pol- 
icy’ —ITA 138(12), 248(1); “limited-dividend housing, company”,— ITA. 149(1)(n); 
“Minister” — ITA 248(1); “month” — Interpretation Act 35(1); “non-qualified invest- 
ment” — ITA 149.1(1); “private foundation” —ITA 149.1(1), 248(1); “property” — 
ITA 248(1); “real right” —ITA 248(4.1); “registered, charity’’, ‘share’ — ITA /248(1). 


PART XXXVIII — SOCIAL INSURANCE 
NUMBER APPLICATIONS 


History: Part XXXVIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by.P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


3800. Every individual who is required by subsection 237(1) of the 
Act to apply to the Minister of Human Resources Development for 
assignment to him of a Social Insurance Number shall do so by de- 
livering or mailing to the local office of the Canada Employment 
Insurance Commission nearest to the individual’s residence, a com- 
pleted application in the form prescribed by the Minister for that 
purpose. 

History: S. 3800 amended by 1996, c. 11, ss. 96 and 100, to substitute “Minister of 
Human Resources Development” for “Minister of National Health’ and Welfare”, and 
substitute “Canada Employment Insurance Commission” for “Canada Employment and 
Immigration Commission”, in force July 12, 1996. 

Definitions [Reg. 3800]: “individual”, “Minister”; “office”, 
248(1). 

Information Circulars: 82-2R2: SIN legislation that relates to the preparation of 
information slips. 


PART XXXIX — MINING TAXES 


History: S. 3900 amended by P.C. 2006-999, s. 1, September 21, 2006, Canada Ga- 
zette, Part II, October\4, 2006, applicable [as amended by P.C; 2010-548, s. 39;\April 
29, 2010, Canada Gazette, Part Il, May 12, 2010, deemed in force on October 4, 2006] 
to taxation years that end after 2002, except that, for taxation years that begin before 
2007, the amount allowed for the purpose of ITA '20(1)(v) under subsec. 3900(2), in 
respect of an eligible tax paid or, payable in respect. of which no amount would be 
deductible but for the amendment, may not exceed the amount that provides the tax- 
payer with a deduction, in computing the taxpayer’s income under the Act for the taxa- 
tion year, that is equal to the total of 


“prescribed” — ITA 


(a) 10% of the amount of the eligible tax paid or payable by the taxpayer on the 
taxpayer’s income, for the taxation year, from mining operations multiplied by the 
proportion that the number of days in the taxation year that are in 2003 is of the 
number of days in the! taxation year; 


(b) 25% of the amount of the eligible tax paid or papaine 8 the taxpayer on the 
taxpayer’s income, for the taxation year, from mining operations multiplied by the 
proportion that the number of days in the taxation year that are in 2004 is of the 
number of days in the taxation year; 


(c) 35% of the amount of the eligible tax paid or payable by the taxpayer on the 
taxpayer’s income, for the taxation year, from mining operations multiplied by the 
proportion that the number of days in the taxation year that are in 2005 is of the 
number of days in the taxation year; 
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(d) 65% of the amount of the eligible tax paid or payable by the taxpayer on the 
taxpayer’s income, for the taxation year, from mining operations multiplied by the 
proportion that the number of days in the taxation year that are in 2006 is of the 
number of days in the taxation year; and 


(e) 100% of the amount of the eligible tax paid or payable by the taxpayer on the 
taxpayer’s income, for the taxation year, from mining operations multiplied by the 
proportion that the number of days in the taxation year that are in 2007 is of the 
number of days in the taxation year. 


Part XXXIX (s. 3900) added by P.C. 1978-1315, s. 13, April 20, 1978, Canada Ga- 
zette, Part II, May 10, 1978. 


3900. (1) The following definitions apply in this section. 


“4ncome” of a taxpayer for a taxation year from mining operations 
in a province means the income, for the taxation year, that is de- 
rived from mining operations in the province as computed under the 
laws of the province that impose an eligible tax described in subsec- 
tion (3). 

Related Provisions: Reg. 3900(3) — Eligible tax. 


“mine” includes any work or undertaking in which a mineral ore is 
extracted or produced and includes a quarry. 


“mineral ore” includes an unprocessed mineral or mineral-bearing 
substance. 
“mining operations” means 

(a) the extraction or production of mineral ore from or in a mine; 


(b) the transportation of mineral ore to the point of egress from 
the mine; and 


(c) the processing of 
(i) mineral ore (other than iron ore) to the prime metal stage 
or its equivalent, and 


(ii) iron ore to a stage that is not beyond the pellet stage or its 
equivalent. 


“non-Crown royalty” means a royalty contingent on production of 
a mine or computed by reference to the amount or value of produc- 
tion from mining operations in a province but does not include a 
royalty that is payable to the Crown in right-of Canada ora 
province. 


“processing” includes all forms of beneficiation, smelting and 
refining. 


(2) For the purpose of paragraph 20(1)(v) of the Act, the amount 
allowed in respect of taxes on income from mining operations of a 
taxpayer for a taxation year is the total of all amounts each of which 
is an eligible tax paid or payable by the taxpayer 


(a) on the income of the taxpayer for the taxation year from min- 
ing operations; or 
(b) on a non-Crown royalty included in computing the income of 
the taxpayer for the taxation year. 

(3) An eligible tax referred to in subsection (2) is 


(a) a tax, on the income of a taxpayer for a taxation year from 
mining operations in a province, that is 


(i) levied under a law of the province, 
(ii) imposed only on persons engaged in mining operations in 
the province, and 
(i11) paid or payable to 
(A) the province, 
(B) an agent of Her Majesty in right of the province, or 


(C) a municipality in the province, in lieu of taxes on pro- 
perty or on any interest, or for civil law any right, in pro- 
perty (other than in lieu of taxes on residential property or 
on any interest, or for civil law any right, in residential 
property); and 
(b) a tax, on an amount received or receivable by a person as a 
non-Crown royalty, that is 


(i) levied under a law of a province, 


Income Tax Regulations 


(ii) imposed specifically on persons who hold a non-crown 
royalty on mining operations in the province, and 


(iii) paid or payable to the province or to an agent of Her 
Majesty in right of the province. 
History: Subpara. 3900(3)(b)(ii) amended by P.C. 2007-1443, s. 1, September 27, 
2007, Canada Gazette, Part 11, October 17, 2007, applicable to taxes paid or payable in 
taxation years that end after 2002. 


Definitions [Reg. 3900]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “eligible tax” — Reg. 3900(2); “income”, “mine” — Reg. 3900(1); 
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“mineral” — ITA 248(1); “mineral ore”, “mining operations”, “non-Crown royalty” — 
Reg. 3900(1); “processing” —ITA 248(1);. “province” — Interpretation Act 35(1); 
“taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


PART XL — BORROWED MONEY CosTs 


History: Part XL was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


4000. [Revoked] 


History: S. 4000 and heading revoked by P.C. 1981-744, March 19, 1981, Canada 
Gazette, Part II, April 8, 1981, effective in respect of taxation years ending after De- 
cember 11, 1979. ; 


Heading to s. 4000 added by P.C. 1979-236, s. 1, February 1, 1979, Canada Gazette, 
Part II, February 28, 1979. 


4001. Interest on insurance policy loans — For the purposes 
of subsection 20(2.1) of the Act, the amount of interest to be veri- 
fied by the insurer in respect of a taxpayer shall be verified in pre- 
scribed form no later than the last day on which the taxpayer is re- 
quired to file his return of income under section 150 of the Act for 
the taxation year in respect of which the interest was paid. 


History: S. 4001 substituted by P.C. 1984-776, March 8, 1984, Canada Gazette, Part 
II, March 21, 1984, applicable to taxation years ending after 1983. 


S. 4001 substituted by P.C. 1979-1726, June 21, 1979, Canada Gazette, Part Il, July 
11, 1979, effective in respect of 1978 et seg. 


S. 4001 added by P.C. 1979-236, February 1, 1979, Canada Gazette, Part Il, February 
28, 1979, substituted by P.C. 1979-1726, June 21, 1979, Canada Gazette, Part Il, July 
11, 1979, effective in respect of 1978 et seq. 


Definitions [Reg. 4001]: “amount”, “insurer”, “prescribed” — ITA 248(1); “taxation 
year’ —ITA 249; “taxpayer” — ITA 248(1). 
Forms: 12210: Verification of policy loan interest by the insurer. 


PART XLI — REPRESENTATION EXPENSES 


History: Part XLI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part Il, August 8, 1979. 


4100. For the purposes of subsection 20(9) of the Act, an election 
shall be made by filing with the Minister the following documents 
in duplicate: 


(a) a letter from the taxpayer specifying the amount in respect of 
which the election is being made; and 


(b) where the taxpayer is a corporation, a certified copy of the 
resolution of the directors authorizing the election to be made. 


Definitions [Reg. 4100]: “amount” — ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “Minister”, “taxpayer? — ITA 248(1). 


PART XLII — VALUATION OF ANNUITIES 
AND OTHER INTERESTS 


History: Part XLII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


4200. For the purposes of subparagraph 115E(f)(i) of the former 
Act (within the meaning assigned by paragraph 8(b)-of the Income 
Tax Application Rules), the value of any income right, annuity, term 
of years, life or other similar estate or interest in expectancy shall 
be determined in accordance with the rules and standards, including 
standards as to mortality and interest, as are prescribed by the Es- 


1970 


Reg. 


Part XLII — Interest Rates S. 4301 
tate Tax Regulations pursuant to the provisions of subparagraph a whole percentage, of all amounts each of which is the weekly average 
58(1)(s)(i) of the Estate Tax Act. equivalent yield, expressed as a percentage per year, of Government of Can- 


‘ é ada Treasury Bills that mature approximately three months after their date of 
History: S. 4200 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Ga- issue and that are sold at a weekly auction of Government of Canada Trea- 
zette, Part II, November 30, 1994. sury Bills during the first month of the quarter immediately preceding the 
Definitions [Reg. 4200]: “annuity” —ITA 248(1); “estate” —ITA 104(1), 248(1); particular quarter, and 


“prescribed” — ITA 248(1). (b) 2 per cent 


and for the purposes of every other provision of the Act in which reference is 


PART XLII] — INTEREST R ATES made to a prescribed rate of interest or to interest at a prescribed rate, the pre- 


History: Part XLII (ss. 4300, 4301) substituted by P-C. 1987-2251, s. 1, November 6 seeped sate in Ae during any quarter is the rate determined under paragraph 
1987, Canada Gazette, Part Il, November 25, 1987, applicable with respect to any in- Gra hed ie ie ies 

terest to be calculated in respect of a period after 1983. S. 4301 substituted by P.C. 1989-1792, September 21, 1989, Canada Gazette, Part Il, 
October 11, 1989, applicable in respect of interest that is calculated in respect of peri- 


Part XLIII was consolidated by the Consolidated Regulations of Canada, chapter 945, ods after September 1989. 


proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 


zette, Part II, August 8, 1979. j Prescribed Interest Rates Per Annum 
Year Quarter Reg. 4301(c) Reg. Reg. 
4300. Interpretation — For the purposes of this Part, “quarter” 4301(b) 4301(a) 
means any of the following periods in a calendar year: Benefits Refunds Late Tax 
(a) the period beginning on January | and ending on March 31; it te 4 
(b) the period beginning on April 1 and ending on June 30; ek oa ae . c ‘ 
: Lae : r 
(c) the period beginning on July 1 and ending on September 30; Ath 13 B 13 
a ; cT i 1985 Ist 12 12 12 
(d) the period beginning on October 1 and ending on December 2nd, 3rd, 4th 10 10 ° 10 
31. 1986 Ist 9 9 9 
Interpretation Bulletins: IT-421R2: Benefits to individuals, corporations and share- 2nd 11 11 11 
holders from loans or debt. 3rd 10 10 10 
Definitions [Reg. 4301]: “calendar year” — Interpretation Act 37(1)(a). 4th 9 9 9 
% E ; ; [Compounding under 248(11) applies effective Jan. 1/87] 
4301. Prescribed rate of interest — Subject to section 4302, for | 1997 is 9 9 9 
the purposes of 2nd, 3rd 8 8 8 
(a) every provision of the Act that requires interest at a pre- 4th 9 9 9 
scribed rate to be paid to the Receiver General, the prescribed | j9g8 Ist, 2nd, 3rd 9 9 9 
rate in effect during any particular quarter is the total of 4th 10 10 10 
(i) the rate that is the simple arithmetic mean, expressed as a | 1989 Ist 11 11 11 
percentage per year and rounded to the next higher whole 2nd 12 12 12 
percentage where the mean is not a whole percentage, of all 3rd 13 13 13 
amounts each of which is the average equivalent yield, ex- 4th 13 15 15 
pressed as a percentage per year, of Government of Canada | ,999 Ist, 2nd 13 15 15 
Treasury Bills that mature approximately three months after 3rd, 4th 14 16 16 
their date of issue and that are sold at auctions of Govern- | 199; Ist B 15 15 
ment of Canada Treasury Bills during the first month of the ond ll B 13 
quarter preceding the particular quarter, and 3rd 10 12 12 
(ii) 4 per cent; 4th 9 11 11 as 
(b) every provision of the Act that requires interest at a pre- | !992 Ist 9 i I} 5 
scribed rate to be paid or applied on an amount payable by the 2nd 8 10 10 = 
Minister to a taxpayer, the prescribed rate in effect during any 3rd 7 9 9 Ss 
particular quarter is the total of 4th 6 8 8 Ee 
(i) the rate determined under subparagraph (a)(i) in respect of | 199° Est _ * i e cc 
the particular quarter, and oF e ‘ ; 
eey ue * ° : i 
(ii) if the taxpayer is a corporation, zero per cent, and in any vn 5 7 7 
other case, 2 Po gent, and . i994 ¥% - 7 4 
(c) every other provision of the Act in which reference is made ond 4 ‘ 6 
to a prescribed rate of interest or to interest at a prescribed rate, 3rd 6 8 8 
the prescribed rate in effect during any particular quarter is the 4th 7 9 9 
rate determined under subparagraph (a)(i) in respect of the par- | j995 ist 6 8 8 
ticular quarter. and 8 10 10 
History: Subpara. 4301(b)(ii) amended by 2010, c. 12, s. 23, deemed to have come 3rd 9 11 13 
into force on July 1, 2010. _ Ath 7 9 1 
Subpara. 4301(a)(i) amended by P.C. 1997-1819, December 9, 1997, s. 4, Canada Ga- 1996 Ist 7 9 11 
zette, Part II, December 24, 1997, in force on December 31, 1997. ond 6 8 10 
S. 4301 substituted by P.C. 1995-926, June 13, 1995, s. 1, Canada Gazette, Part II, 3rd. 4th 5 7 9 
June 28, 1995, applicable to interest that is calculated in respect of periods after June 1997 i i 4 6 8 
1995. For periods before July 1995, s. 4301 should be read as follows: sie ; 2 
nN 
4301. Prescribed rate of interest — For the purposes of every provision of the 3rd. 4th 4 6 8 
Act that requires interest at a prescribed rate to be paid to the Receiver General 1998 1 ry 4 6 8 
or to be paid or applied on an amount payable by the Minister to a taxpayer, the : 
prescribed rate in effect during any particular quarter is the aggregate of 2nd, 3rd, 4th 5 7 9 
(a) the rate that is the simple arithmetic mean, expressed as a percentage per 1999 Ist4th 5 q « 
year and rounded to the next highest whole percentage where the mean is not 2000 Ist 5 7 9 


1971 


Reg. 


Income Tax Regulations 


S. 4301 
Year Quarter Reg. 4301(c) Reg. Reg. 
4301(b) 4301(a) 
Benefits Refunds Late Tax 

% % % 
2nd, 3rd, 4th 6 8 10 
2001 Ist, 2nd 6 8 10 
3rd, 4th 5 7 9 
2002 Ist 3 § 7 
2nd 2 4 6 
3rd, 4th 3) 5 I 
2003 Ist, 2nd 3 5 7) 
3rd 4 6 8 
4th 3 5) 7! 
2004 Ist, 2nd 3 5 7 
3rd 2 4 6 
4th 3 5 9) 
2005 Ist4th 3 5 7 
2006 Ist 3 5 7 
2nd, 3rd 4 6 8 
4th 5 7 9 
2007 lst4th 5 7 9 
2008 Ist, 2nd 4 6 8 
3rd, 4th 3 5 7 
2009 Ist 2 4 6 
2nd4th 1 3 3 
2010 Ist, 2nd 1 3 5 

Year Quarter Reg. Reg. 4301(b) Reg. 

4301(c) 4301(a) 
Benefits Refunds Late Tax 
Corporate Other 

% % % % 
2010 3rd, 4th 1 1 3 5 
2011 lst4th 1 1 3 5 
2012 Ist 1 1 3 5 


Interpretation Bulletins: IT-153R3: Land developers — Subdivision and develop- 
ment costs and carrying charges on land; IT-243R4: Dividend refund to private corpo- 
rations; IT-421R2: Benefits to individuals, corporations and shareholders from loans or 
debt. 

Definitions [Reg. 4301]: “amount” — ITA 248(1); “Canada” —ITA 255, Interpre- 
tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “Minister”? — 
ITA 248(1); “month” — Interpretation Act 35(1); “prescribed” — ITA 248(1); “quar- 
ter’ — Reg. 4300; “taxpayer” —ITA 248(1). 


4302. Notwithstanding section 4301, for the purposes of paragraph 
16.1(1)(d) of the Act and subsection 1100(1.1), the interest rate in 
effect during any month is the rate that is one percentage point 
greater than the rate that was, during the month before the immedi- 
ately preceding month, the average yield, expressed as a percentage 
per year rounded to two decimal points, prevailing on all outstand- 
ing domestic Canadian-dollar Government of Canada bonds on the 
last Wednesday of that month with a remaining term to maturity of 
over 10 years, as first published by the Bank of Canada. 

History: S. 4302 added by P.C. 1991-465, s. 4, March 14, 1991, Canada Gazette, Part 
Il, March 27, 1991, applicable in respect of leases entered into after 10:00 p.m. Eastern 
Daylight Saving Time, April 26, 1989, other than leases entered into pursuant to an 
agreement in writing entered into before that time under which the lessee thereunder 
has the right to require the lease of the property (and for these purposes a lease in 
respect of which a material change has been agreed to by the parties thereto effective at 
any particular time that is after 10:00 p.m. EDST, April 26, 1989 shall be deemed to 
have been entered into at that particular time). 

Prescribed Interest Rates for Leasing Rules 


For leases entered into before July 1989, the prescribed rate is 11.2%. The rates for 
leases entered into after that date are: 


1989 1990 1991 1992 1993 1994 
Jan. — 10.80 11.70 10.18 9.66 8.45 
Feb. — 10.69 11.51 ie 9.54 8.12 
March - 11.04 {eres 9.92 9.67 7.86 
April 11.20 11.64 10.89 9.97 9.19 8.33 
May 11.20 11.91 10.88 10.28 9227 9.25 
June 11.20 12.54 10.91 10.51 9.27 9.18 


July 10.85 11.86 10.91 10.17 9.12 9.55 
Aug. 10.60 1472 11.36 9.87 8.96 10.29 
Sept. 10.62 11.78 11.17 9.21 8.79 10.50. 
Oct. 10.62 11.83 10.97 9.19 8.40 9.89 
Noy. 10.91 12:54 10.59 9.53 8.55 10.04 
Dec. 10.54 12.15 10.12 9.33 8.35 10.29 
1995 1996 1997 1998 1999 2000 
Jan. 10.24 8.44 7:42 6.78 6.35, 7.12 
Feb. 10.16 8.43 7.77 6.84 6.08 7.25 
March 10.41 8.35 8.07 6.63 6.08 7.36 
April 9.86 8.84 Las 6.64 6.37 6.98 
May 9.70 EL) etm A 6.54 6.23 6.96 
June 9.44 9.07 7.97 6.64 6.34 7.03 
July 9.11 8.92 7.95 6.49 6.54 6.94 
Aug. 9.02 8.98 7.49 6.45 6.63 6.90 
Sept. 9.50 8.86 7.11 6.56 6.74 6.83 
Oct. 9.24 8.60 7.38 6.78 6.69 6.79 
Nov. 9.11 8.48 6.99 6.15 6.92 6.83 
Dec. 9.11 7.81 ~ 6.80 6.27 7.38 6.79 
2001 2002 2003 2004 2005 2006 
Jan. 6.63 6.66 6.55 6.24 5.87 5.20 
Feb. 6.59 6.75 6.37 6.14 7 5.86 5.04 
March 6.71 6.72 6.45 6.15 5.69 5.22 
April 6.63 6.68 6.39 5.98 5.71 5.17 
May 6.74 7.00 6.52 5.94 SBS 5,26 
June 6.94 6.89 6.34 6.23 5.55 5.59 
July 7.08 6.76 6.01 6.23 5.41 5.51 
Aug. 6.97 6.73 5.98 6.30 5.27 5.69 
Sept. 7.01 6.70 6.35 6.29 5.31 5.46 
Oct. $ oe 6.55 6.40 6.14 5.11 5.22 
Nov. 6.86 6.38 6.19 6.02 pA 5.08 
Dec. 6.32 6.61 6.33 5.96 5.38 5.25 
2007 2008 2009 2010 2011 2012 
Jan. 5.03 5.22 5.00 4.84 4.60 3.61 
Feb. 5.11 5.18 4.45 5.08 4.51 3.42 
March 2 5.17 4.74 4.92 4.71 3.55 
April 5.10 5.14 4.70 4.98 4.69 
May 5.21 4.91 4.63 4.99 4.66 
June 5.21 5.02 4.72 4.99 4.67 
July 5.43 5.07 5.11 4.58 4.41 
August 5.59 5.07 4.96 4.59 4.47 
September 5.52 5.18 5.10 471 4.28 
October 5.44 5.02 4.96 4.39 4.00 
November 5.50 5.14 4.87 4.25 3.74 
December 5.39 5.31 4.98 4,38 3.91 


For prescribed rates for leasing rules that are not listed above, contact Rick Owen, 
(613) 954-2504. Current rates are available from cra.gc.ca/tx/ndvdls/fq/ls-eng.html. 


Definitions [Reg. 4302]: “Canada’—ITA 255, 35(1); 
“month” — Interpretation Act 35(1). 


Interpretation Act 


PART XLIV — PUBLICLY-TRADED SHARES 
OR SECURITIES 


History: Part XLIV was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


4400. (1) For the purpose of section 24 and subsection 26(11) of the 
Income Tax Application Rules, 


(a) a share or security named in Schedule VII is hereby pre- 
scribed to be a publicly-traded share or security; and 


(b) for each such share or security, the amount set out in Column 
II of Schedule VII opposite that share or security is hereby pre- 
scribed as the amount, if any, prescribed in respect of that 
property. 

(2) In Schedule VII, the abbreviation 
(a) “Cl” means “Class”; 


1972 


Part XLVI— Investment Tax Credit 


(b) “Com” means “Common”; 

(c) “Cv” means “Convertible”; 

(d) “Cu” means “Cumulative”, 

(eo) Pe “means “Per Cent” 

(f) “Pr” means “Preferred”’ or “Preference” as the.case.may be; 
-(g) “Pt” means “Participating”; 

(h) “Rt means “Right”; and 

(i) “Wt” means “Warrant”. 


History: The opening words of subsec. 4400(2) amended by P.C. 1994-1817, s. 48, 
November 1, 1994, Canada Gazette, Part II, November 30, 1994. 

Definitions [Reg. 4400]: “property” —ITA 248(1); 
“share” — ITA 248(1). 


“amount”, “prescribed”, 


PART XLV — ELECTIONS IN RESPECT OF 
EXPROPRIATION ASSETS 


History: Part XLV- was consolidated by. the. Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Beye Gazette, Part If, August 8, 1979. 


4500. Any election by a taxpayer under subsection 80.1(1), (2), (4), 
(5), (6) or (9) of the Act shall be made on or before the day on or 
before which the return of income is required to be filed pursuant to 
section 150 of the Act for the taxation year in. which ‘the assets re- 
ferred to in the particular election were acquired by him. 
Definitions [Reg. 4500]: “taxation year’ — ITA 249; “taxpayer” —ITA 248(1). 


Forms: T2079: Election re expropriation assets acquired as compensation for or a con- 
sideration for sale of foreign property taken by or sold to foreign issuer. 


PART XLVI — INVESTMENT TAX CREDIT 


History: Part XLVI was. consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force, August 15, 1979, by P.C, 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


Forms: T2038 (Ind.): Investment tax credit (Individuals); T2038 (Corp): Investment 
tax credit (Corporations). 


4600. Qualified property — (1) Property is a prescribed building 
for.the purposes. of the definition “qualified property” in subsection 
127(9) of the Act if it is depreciable property of the taxpayer that is 
a building or grain elevator and it is erected on land owned or 
leased by the taxpayer, 


(a) that is included in Class. 1, 3, 6, 20,24 or 27 or paragraph (c), 
(d) or (e):of Class 8:in Schedule II; or 


(b) that is included or would, but for Classes 28, 41 or 41.1 in 
Schedule II, be included i in paragraph (g) of Class 10 in Sched- 
ule II. 

History: Para. 4600(1)(b) amended by P.C. 2011-44, subsec. 5(1), February 3, 2011, 


Canada Gazette, Part II, February 16, avi bias to property acquired after 
March 18, 2007, 


(2) Property is prescribed machinery and equipment for the pur- 
poses of the definition “qualified property” in subsection 127(9) of 
the Act if it is depreciable property of the taxpayer (other than pro- 
perty referred to in subsection (1)) that is — 

(a) a property included in paragraph (k) of Class | or paragraph 

(a) of Class 2 in Schedule II; 

(b) an oil or water storage tank; 


(c) a property included in Class 8 in Schedule II (other than rail- 
way rolling stock); 


(d) a vessel, including the furniture, fittings and equipment at- 
tached thereto; 


(e) a property included in paragraph (a) of Class 10 or Class 22 
or 38 in Schedule II (other than a car or truck designed for use 
on highways or streets); 

(f) notwithstanding paragraph (e), a logging truck acantred after 


March 31, 1977 to be used in the activity of logging and having 
a weight, including the weight of property the capital cost of 


Reg. 
S. 4600(2) 


which is included in the capital cost of the truck at the time of its 
acquisition’ (but for greater certainty not including the weight of 
fuel), in.excess of 16,000: pounds; 


(g) a property included in any of paragraphs (b) to (f), (h), (j), 
(k), (0); @),; () or (u) of Class 10'in Schedule II, or property 
included in paragraph (b) of Class 41 in Schedule II and that 
would otherwise be included in paragraph (j), (k), (r), (() or (u) 
of Class 10.in Schedule I]; 
(h) a property included in paragraph (n) of Class 10, or Class 15, 
in Schedule II (other than a roadway); ys 
Selected Cases [Reg. 4600(2)(h)]: Donohue St-Félicien Inc. y. R., [1998] 4 C.T.C. 
2704 (TCC) (Roadway was not qualified’ equipment). 
_ Gi) a property included i in any of paragraphs (a) to (f) of Class 9 
in Schedule IT; 
(j) a property included in Class 28, in paragraph (a), (a.1), (a.2) 
or (a.3) of Class 41 or in Class 41.1 in Schedule II that would, 
but for Class 28, 41 or 41.1, as the case may be, be included i in 
paragraph (k) or (r) of Class 10 of Schedule TI; 
(k) a property included in ase 21, 24; 27, 29, 34, 39, 40, 43, 45 
or’46 in SE tl Wy! 


2010 do regulat nS (eet energy 
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align) & 2 will 
u A after March / 


wa a ‘ised included in s pabulonig ©) or (d) of Class 41 in 
Schedule II; 


(m) property included in Class 43.1 in Schedule II because of 
paragraph (c) of that Class; or 


(0) a property included in Class 43.2 in Schedule II because of 
paragraph (a) of that Class. 

History: Para. 4600(2)G) amended by P.C. 2011-44, subsec. 5(2), February 3, 2011, 
Canada Gazette, Part II, February 16, 2011, applicable to property acquired after 
March 18, 2007. 
Para. 4600(2)(n) added by P.C: 2006-439, s. 6, June 1, 2006, Canada Gazette, Part II, 
June 14, 2006, deemed in force on February. 23, 2005. 
Para. 4600(2)(k) amended to add reference to Class 45 and Class 46, by P.C. 2005- 
2286, s. 4, December 6, 2005, Canada Gazette, Part Il, December 28, 2005, deemed to 
have come into force March 23, 2004. 
Para. 4600(2)(m) added by P.C. 2005-2186,.s. 5,.November 22, 2005, Canada Gazette, 
Part II, December 14, 2005, applicable to property acquired after February 21, 1994. 
Para. 4600(2)(1) added by P.C. 1999-629, s. 10, April 15, 1999, Canada Gazette, Part 
II, April 28, 1999; applicable to taxation years that begin after 1996. 
Para. 4600(2)(j) amended by P.C. 1998-49,'s. 4, January 26, 1998, Canada Gazette, 
Part II, February 4, 1998, applicable in respect of property acquired after March 6, 
1996. 
Para. 4600(2)(k) substituted by P.C. 1994-230, s. 3, February 10, 1994, Canada Ga- 
zette, Part II, February 23, 1994, applicable to property acquired after February 25, 
1992. 
Paras. 4600(1)(a), (b), (2)(a), (e), (2), (j), Ck) substituted by P.C. 1989-2464, s. 6, De- 
cember 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect of 
property acquired after 1987. 
That portion of subsec: 4600(1) and of 4600(2) preceding para. (a) of each substituted 
by P.C. 1988-390, s. 19, March 3, 1988, Canada: Gazette, Part II, March 16, 1988, 
applicable to 1985 et seq. 
Para. 4600(2)(g) substituted by P.C. 1981-3329, s. 13, November 26, 1981, Canada 
Gazette, Part II, December 9, 1981, effective from January 1, 1981. 
Para. 4600(1)(b) substituted by P.C..1980-2081, s. 7, July 31, 1980, Canada Gazette, 
Part II, August 13, 1980, effective August 15, 1979. 
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Heading to Part XLVI, para. 4600(2)(f) substituted by P.C. 1980-424, ss. 1, 2, February 
8, 1980, Canada Gazette, Part II, February 27, 1980, effective November 17, 1978. 


Para. 4600(2)(g) substituted by P.C. 1980-168, January 11, 1980, Canada Gazette, Part 
II, January 23, 1980, effective commencing June 13, 1979. 

Para. 4600(2)(f) added by P.C. 1978-344, s. 5, February 9, 1978, Canada Gazette, Part 
II, February 22, 1978, effective after March 31, 1977: 

Interpretation Bulletins: IT-411R: Meaning of “construction”. 

Definitions [Reg. 4600]: “depreciable property’ —ITA 13(21), 248(1); “pre- 
scribed”, “property”, “taxpayer” — ITA 248(1). 


4601. Qualified transportation equipment — For the purposes 
of the definition “qualified transportation equipment” in subsection 
127(9) of the Act, the following depreciable property of a taxpayer 
(other than qualified property as defined by subsection 127(9) of the 
Act) is prescribed equipment: 


(a) property that is 
(i) included in Class 1 in Schedule II by virtue of paragraph 
(h) or (i) of that Class, 
(ii) a bridge, culvert, subway or tunnel included in Class 1 in 
Schedule II that is ancillary to railway track and grading, 
(iii) a trestle included in Class 3 in Schedule II that is ancil- 
lary to railway track and grading, 


(iv) machinery or equipment included in Class 8 in Schedule 
II that is ancillary to 
(A) railway track and grading, or 
(B) railway traffic control or signalling equipment, in- 
cluding switching, block signalling, interlocking, crossing 
protection, detection, speed control or retarding equip- 
ment, but not including property that is principally elec- 
tronic equipment or systems software therefor, 
(v) included in Class 10 in Schedule II by virtue of subpara- 
graph (m)(i), (1i) or (iii) of that Class, or 
(vi) property described in paragraph (m) of Class 10 in 
Schedule II (other than property described in subparagraph 
(iv) thereof) that is included in Class 28 or 41 in Schedule II; 
(b) property that is 
(i) included in Class 6 in Schedule II by virtue of paragraph 
(j) of that Class, 
(ii) machinery or equipment included in Class 8 in Schedule 
II that 
(A) was acquired principally for the purpose of maintain- 
ing or servicing, or 
(B) is ancillary to and used as part of, 
a railway locomotive or railway car, or 
(iii) included in Class 35 in Schedule II; 
(c) property that is 
(i) a truck, tractor or trailer that 
(A) is included in Class 10 in Schedule II because of par- 
agraph (e) of that Class or in Class 16 in Schedule II be- 
cause of paragraph (g) of that Class, 
(B) is designed for the purpose of carrying freight, or 
hauling a trailer that carries freight, on highways, and 


(C) [Revoked] 


(D) in the case of a truck or tractor, has a “gross vehicle 
weight rating” (within the meaning assigned that expres- 
sion by the Motor Vehicle Safety Regulations) of 26,001 
pounds or more, and in the case of a trailer, is of a type 
designed to be hauled under normal operating conditions 
by a truck or tractor described in this subparagraph, 


but for greater certainty, 


(E) was not acquired principally for the purpose of carry- 
ing or hauling freight locally or making local pickups or 
deliveries, or 
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(ii) machinery or equipment included in Class 8 or 10 in 
Schedule II that is ancillary to and used as part of any pro- 
perty described in subparagraph (i) that is qualified transpor- 
tation equipment within the meaning of subsection 127(9) of 
the Act; 


(d) property included in Class 10 in Schedule II by virtue of par- 
agraph (a) of that Class that is a bus designed for the purpose of 
seating 20 or more passengers .and carrying their luggage, but 
not including 


(i) a bus acquired principally for the purpose of transporta- 
tion within any metropolitan area, city, town, village, munici- 
pality or other similar community or area, or 


(ii) a school bus; 
(€) property that is 


(i) a vessel included in Class 7 in Schedule II (other than a 
vessel under construction), 


(ii) machinery or equipment included in Class 7 or 8 in 
Schedule II that is ancillary to and used as part of any pro- 
perty described in subparagraph (i) that is qualified transpor- 
tation equipment within the meaning of subsection 127(9) of 
the Act, or 


(iii) a vessel included in a separate class prescribed by sub- 
section 1101(2a); 


(f) property that is 


(i) included in Class 9 in Schedule II by virtue of paragraph 
(g) of that Class, or 


(ii) machinery or equipment included in Class 9 in Schedule 
II by virtue of paragraph. (h) or (i) of that Class that is ancil- 
lary to and used as part of any property described in subpara- 
graph (i) that is qualified transportation equipment within the 
meaning of subsection 127(9) of the Act; and 


(g) property included in Class 8 in Schedule II that is a reusable 
cargo container designed with external fittings for the purpose of 
handling, securing or stacking and having a carrying capacity of 
500 cubic feet or more. 


History: Cl. 4601(c)(i)(A) amended by P.C. 1995-775, s. 4, May 16, 1995, Canada 
Gazette, Part II, May 31, 1995, applicable to property acquired after December 2, 1992. 


Subpara. 4601(a)(vi) substituted by P.C. 1989-2464, s. 7, December 14, 1989, Canada 
Gazette, Part II, January 3, 1990, applicable in respect of property acquired after 1987. 


That portion of s. 4601 preceding para. (a), and subparas. (c)(ii), (e)(ii), (f)(ii) substi- 
tuted by P.C. 1988-390, s. 20, March 3, 1988, Canada Gazette, Part II, March 16, 
1988, applicable to 1985 et seq. 


All that portion of s. 4601 preceding para. (a) substituted and cl. 4601(c)(i)(C) revoked 
by P.C. 1985-2277, s. 12, July 24, 1985, Canada Gazette, Part II, August 7, 1985. 


S. 4601 added by P.C. 1980-424, s. 3, February 8, 1980, Canada Gazette, Part Il, Feb- 
ruary 27, 1980, effective November 17, 1978. 


Definitions [Reg. 4601]: “depreciable property’ —ITA 13(21), 248(1); “pre- 
scribed”, “property”, “taxpayer” —ITA 248(1). 


4602. Certified property — (1) For the purposes of the definition 
“certified property” in subsection 127(9) of the Act, each of the fol- 
lowing areas is a prescribed area: 


(a) that portion of the Province of Newfoundland comprising the 
census divisions 2 to 4 and 7 to 10; 


(b) that portion of the Province of Prince Edward Island com- 
prising the Kings census division; 


(c) that portion of the Province of Nova Scotia comprising the 
census divisions of 


(i) Cape Breton, 
(11) Guysborough, 
(iii) Inverness, 

(iv) Richmond, and 
(v) Victoria; 
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(d) that portion of the Province of New. Brunswick comprising 
the census divisions of 
(i) Gloucester, 
(ii) Kent, 
(iii) Madawaska, 
(iv) Northumberland, and 
(v) Restigouche; 
(e) that portion of the Province of Quebec comprising 
(i) all of the area north of the 5Oth parallel of latitude, other 
than the area within the limits of the city of Sept-Iles, 
(ii) the Magdalen Islands, and 
(iii) thescensus divisions of 
(A) Bonaventure, 
(B) Gaspé-Est, 
(C) Gaspé-Ouest, 
(D) Matane, 
(E) Matapédia, 
(F) Rimouski, other than the area within the limits of the 
city of Rimouski, 
(G) Riviére-du-Loup, and 
(H) Témiscouata; 
(f) that portion of the Province of Ontario that is north of the 
50th parallel of latitude; 
(g) that portion of the Province of Manitoba comprising the cen- 
sus divisions 19 and 21 to 23, other than the area within the lim- 
its of the, city of Thompson; 
(h) that portion of the Province of Saskatchewan comprising. the 
census division of Northern Saskatchewan; 
(i) that portion of the Province of Alberta comprising the census 
division of Peace River, other than the area within the limits of 
the city of Grande Prairie; | 
(j) that portion of the Province of British Columbia comprising 
the Peace River-Liard census division; and 
(k) all of the Yukon Territory and the Northwest Territories. 


(2) (“Census divisions”] — For the purposes of subsection (1), 
the expression “census divisions” has the same meaning as in the 
Dictionary of 1971 Census Terms, Statistics Canada Catalogue 
Number 12-540, and the Census Divisions and Subdivisions, Statis- 
tics Canada Catalogues Numbered 92-704, 92-705, 92-706 and 92- 
707. 

History: That portion of subsec. 4602(1) preceding para. (a) substituted by P.C. 1988- 
390, s. 21, March 3, 1988, Canada Gazette, Part II, March 16, 1988, applicable to 1985 
et seq. 

S. 4602 added by P.C. 1981-3029, October 29, 1981; Canada Gazette, Part Il, Novem- 
ber 11, 1981, effective in respect of certified property acquired after October 28, 1980. 


Definitions [Reg. 4602]: “Canada” —ITA 255, Interpretation Act 35(1); “census 
divisions” — Reg. 4602(2); “prescribed” — ITA 248(1). 


4603. Qualified construction equipment — For the purposes 
of the definition “qualified construction equipment” in subsection 
127(9) of the Act, “prescribed equipment” means depreciable pro- 
perty of a taxpayer, other than qualified property as defined by sub- 
section 127(9) of the Act or qualified transportation equipment as 
defined by subsection 127(9) of the Act, that is 


(a) a property included in Class 22 or 38 in Schedule II; 

(b) a crane; 

(c) a pile driver; or 

(d) a dredge. 
History: Para. 4603(a) substituted by P.C. 1989-2464, 's. 8, December 14, 1989, Can- 
ada Gazette, Part I; January 3, 1990, applicable in respect of property acquired after 
1987. 
That portion of s. 4603 preceding para. (a) substituted by P.C. 1988-390, s. 22, March 
3, 1988, Canada Gazette, Part Il, March 16, 1988, applicable to 1985 et seg. 
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S..4603 added by P.C. 1985-2277, s. 13, July 24, 1985, Canada Gazette, Part Il, Au- 
gust 7, 1985, applicable with respect to acquisitions of property occurring after April 
19, 1983. 


Definitions [Reg. 4603]: “depreciable property” — ITA 13(21), 248(1); “property”, 
“taxpayer” — ITA 248(1). 


4604. Approved project property — (1) For the purposes of 
paragraphs (a) and (c) of the definition ‘ ‘approved project property” 
in subsection 127(9) of the Act, property is a prescribed building if 
it is depreciable property of the taxpayer that is a building or grain 
elevator, erected on land owned or leased by the taxpayer, 


(a) that is included in Class 1, 3, 6,24, 27 or 37 or paragraph (c), 
(d) or (e) of Class 8 in Schedule II; or 


(b) that is included or would, but for Class 28 or Class 41 in 
Schedule II, be included in paragraph (g) of Class 10 in Sched- 
ule II. 


(2) For the purposes of paragraphs (b) and (d) of the definition “ap- 
proved project property” in subsection 127(9) of the Act, property 
is prescribed machinery and equipment if it is depreciable property 
of the taxpayer (other than property referred to in subsection (1)) 
that is 


(a) a property included in paragraph (k) of Class 1 or paragraph 
(a) of Class 2 in Schedule II; 


(b) an oil or water storage tank; 


(c) a property included in Class 8 in Schedule II (other than rail- 
way rolling stock); 

(d) subject to paragraph (e), a property included in paragraph (a) 
of Class 10 or Class 22 or 38 in Schedule II (other than a car or 
truck designed for use on highways or streets); 


(e) a logging truck acquired to be used in the activity of logging 
and having a weight, including the weight of property the capital 
cost of which is included in the capital cost of the truck at the 
time of its acquisition (but for greater certainty not including the 
weight of fuel), in excess of 16,000 pounds; 

(f) a property included in any of paragraphs (b) to (f), (h) to (k), 
(0), (q), (r), (t) or (u) of Class 10 in Schedule II; 

(g) a property included in paragraph (n) of Class 10, or Class 15, 
in Schedule II (other than a roadway); 

(h) a property included in any of paragraphs (a) to (f) of Class 9 
in Schedule II; 

(i) a property included in Class 28 or 41 in Schedule II that 
would, but for those classes, be included in paragraph (k) or (fr) 
of Class 10 in Schedule II; 


(j) a property included in any of Classes 21, 24,27, 29, 34, 39, 
40 and 43 in Schedule II; 
(k) a property included in Class 37 in Schedule II; or 
(1) a vessel (other than a supply boat, workboat, drilling rig, 
workover rig or shuttle tanker), including the furniture, fittings 
and equipment attached thereto, that is used primarily for 
(i) heavy-lifting or pipe-laying in the construction of, or 
(ii) the provision of lodging services in the servicing of, 
an installation, structure, apparatus or artificial island that is 
used for offshore hydrocarbon exploration or exploitation. 
History: Para. 4604(2)(j) substituted by P.C. 1994-230, s. 4, February 10, 1994, Can- 


ada Gazette, Part II, February 23, 1994, applicable to property acquired after February 
25421992. 


Paras. 4604(1)(a), (b), (2)(a), (d), (i), G) substituted. by P.C: 1989-2464; s. 9, December 
14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect of property 
acquired after 1987. 

S. 4604 added by P.C. 1986-2770, 's.:7, December 11, 1986, Canada Gazette, Part II, 
December 24, 1986, applicable from May 24, 1985. 

Definitions [Reg. 4604]: “depreciable property’ —ITA 13(21), 248(1); “pre 
scribed”, “property”, “taxpayer” — ITA 248(1). 


4605. Prescribed activities — For the purposes of the definition 
“for an approved purpose” in paragraph (e) of the definition “ap- 


1975 


Regulations 


Reg. 
S. 4605 


proved project property” in subsection 127(9) of the Act, a pre- 
scribed activity of a taxpayer is 


(a) operating a hotel, motel, camping ground, travel trailer park 
or any similar lodging facility; 

(b) providing facilities that are ancillary to a lodging facility re- 
ferred to in paragraph (a) that is owned by the taxpayer and that 
are intended for the use and enjoyment of the occupants of the 
lodging facility; 

(c) providing facilities that are primarily for the receiving, stor- 
age and distribution of goods owned by persons with whom the 
taxpayer deals at arm’s length; 


(d) providing to a business owned by a person with whom the 
taxpayer deals at arm’s length 


(i) engineering or architectural services, 
(11) computer services, or 
(iii) other technical or scientific services, 


but not including financial, legal, accounting, medical or dental 
services; 


(e) providing to a business owned by a person with whom the 
taxpayer deals at arm’s length 


(i) the services of an employment agency, or 


(ii) advertising services, other than advertising services in a 
medium owned by the taxpayer; or 
(f) operating a vessel described in paragraph 4604(2)(1). 
History: S. 4605 added by P.C. 1986-2770, s. 7, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, applicable from May 24, 1985, 


Definitions [Reg. 4605]: “arm’s length” —ITA 251(1); “business”, “employment”, 
“person”, “prescribed”, “taxpayer” — ITA 248(1). 


4606. Prescribed amount — For the purposes of paragraph (b) 
of the definition “contract payment” in subsection 127(9) of the 
Act, a prescribed amount is an amount received from the Canadian 
Commercial Corporation in respect of an amount received by that 
Corporation from a government, municipality or other public au- 
thority other than the government of Canada or of a province, a Ca- 
nadian municipality or other Canadian public authority. 

History: S. 4606 added by P.C. 1986-2770, s. 7, December 11, 1986, Canada Gazette, 
Part II, December 24, 1986, effective November 22, 1985. 

Definitions [Reg. 4606]: “amount” — ITA 248(1); “Canada” —ITA 255, Interpre- 
tation Act 35(1); “prescribed” — ITA 248(1); “province” — Interpretation Act 35(1). 
Interpretation Bulletins: IT-151R5: Scientific research and experimental develop- 
ment expenditures. 


4607. Prescribed designated regions — For the purposes of 
the definition “specified percentage” in subsection 127(9) of the 
Act, “prescribed designated region” means a region of Canada, 
other than the Gaspé peninsula and the provinces of Nova Scotia, 
New Brunswick, Prince Edward Island, and Newfoundland, includ- 
ing Labrador, that was a designated region on December 31, 1984, 
under the Regional Development Incentives Designated Region Or- 
der, 1974. 

History: S. 4607 added by P.C. 1988-390, s. 23, March 3, 1988, Canada Gazette, Part 
II, March 16, 1988, applicable to 1985 et seq. 


Definitions [Reg. 4607]: “Canada” —ITA 255, Interpretation Act 35(1); “prov- 
ince” — Interpretation Act 35(1). 


4608. Prescribed expenditure for qualified Canadian 
exploration expenditure — (1) In this section, 


“joint exploration corporation” has the meaning assigned by par- 
agraph 66(15)(g) [66(15)“joint exploration corporation’’] of the Act; 


“principal-business corporation” has the meaning assigned by 
paragraph 66(15)(h) [66(15)“principal-business corporation” of the 
Act; 


“shareholder corporation” has the meaning assigned by para- 
graph 66(15)() [66(15)“shareholder corporation” of the Act; 
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“well” means an exploratory probe or an oil or gas well. 


(2) For the purposes of the definition “qualified Canadian explora- 
tion expenditure” in subsection 127(9) of the Act, the prescribed 
expenditure of a taxpayer for a taxation year is the aggregate of all 
amounts each of which is the amount, if any, by which 


(a) the specified expenses of the taxpayer for the year in respect 
of the well 


exceed 


(b) the base amount of the taxpayer at the end of the year in 
respect of the well. 


(3) For the purposes of this section, the specified expenses of a tax- 
payer for a taxation year in respect of a well that is an exploratory 
probe is the aggregate of all expenses that 


(a) would be Canadian exploration expenses of the taxpayer by 
reason of any of subparagraphs 66.1(6)(a) (4), (iv) and (v) 
[66.1(6)“Canadian exploration expense’’(a), (h) and (i)] of the 
Act if the references in subparagraphs 66.1(6)(a) (iv) and (v) 
[66.1(6)“Canadian exploration expense’(h) and (i)] of the Act 
(as those subparagraphs read on November 30, 1985) to “any of 
subparagraphs (i) to (ii1.1)” were read as references to “subpara- 
graph (i)”; 
(b) were incurred 

(i) in the year, and 

(ii) after November 1985 and before 1991; 


(c) were incurred in the drilling or completing of the exploratory 
probe or in building a temporary access road to, or preparing the 
site in respect of, the probe; and 


(d) are not non-qualifying expenses of the taxpayer. 


(4) For the purposes of this section, the specified expenses of a tax- 
payer for a taxation year in respect of a well that is an oil or gas 
well is the aggregate of all expenses that 


(a) would be Canadian exploration expenses of the taxpayer by 
virtue of any of subparagraphs 66.1(6)(a)(ii) to (ii.2), (iv) and 
(v) [66.1(6)“*Canadian exploration expense’’(c) to (e), (h) and (i)] 
of the Act if the references in subparagraphs 66.1(6)(iv) and (v) 
[66.1(6)“Canadian exploration expense”(h) and (i)] of the’ Act 
(as those subparagraphs read on November 30, 1985) to “sub- 
paragraphs (i) to (iii.1)” were read as references to “subpara- 
graphs (ii) to (ii.2)”; 
(b) were incurred in respect of the well 

(i) in the year, and 

(ii) after November 1985 and before 1991; and 
(c) are not non-qualifying expenses of the taxpayer. 


(5) For the purposes of subsections (3) and (4), a non-qualifying 
expense of a taxpayer is an expense that 


(a) may reasonably be regarded as having been incurred as con- 
sideration for services to be rendered after 1990 or for property 
that cannot reasonably be considered to be for use by the tax- 
payer before 1991; 


(b) was or is to be renounced by the taxpayer at any time under 
subsection 66(10.1) or (12.6) of the Act; 


(c) is or was a Canadian exploration and development overhead 
expense, within the meaning of section 1206, of the taxpayer, of 
a partnership of which the taxpayer was a member or of a joint 
exploration corporation of which the taxpayer was a shareholder 
corporation; 


(d) is an eligible cost or expense within the meaning of the Pe- 
troleum Incentives Program Act or the Petroleum Incentives 
Program Act, Chapter P-4.1 of the Statutes of Alberta, 1981, in 
respect of which, or in respect of part of which, the taxpayer, a 
partnership of which the taxpayer was a member, a joint explo- 
ration corporation of which the taxpayer was a shareholder cor- 
poration or a principal-business corporation of which the tax- 
payer was a shareholder, has received, is\ deemed to have 
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received, is entitled to receive or may reasonably: be expected to 
receive an incentive under either of those Acts; or 


(e) was included in determining the rte ‘expenses of any 
other taxpayer for a taxation year. 


(6) For the purposes of this section, the base amount of.a taxpayer 
at the end of a particular taxation year in respect of a well is the 
amount, if any, by which the taxpayer’s threshold amount in respect 
of the well exceeds the aggregate of 


(a) all amounts that would have been the taxpayer’ s specified 
expenses for any taxation year in respect of the well if 


(i) the references in subparagraphs (3)(b)(ii) and (4)(b)(ii) to 
“after. November 1985 and before 1991” were read as “after 
March 1985 and before December 1985”, and 


(ii) subsection (5) were read without reference to paragraph 
(d) thereof; 


(b) all amounts. referred to in paragraph (5)(d) for the particular 
taxation. year, or.a preceding taxation year.in respect of the well 
that would have been included in determining the taxpayer’s 
specified expenses for the particular taxation year or the preced- 
ing taxation year but for that paragraph; and 


(c) all amounts that are the taxpayer’s specified expenses for any 
preceding taxation year in respect of the well. 


(7) For the purposes of this séction, the threshold amount of a tax- 
payer in respect of a well is 


(a) where no agreement has been filed with the Minister under 
subsection (8) in respect of the well, $5,000,000; and 


(b) where an agreement has been filed with the Minister under 
subsection (8) in respect of the well, the amount, if any, allo- 
cated to the taxpayer under the agreement. 


(8) For the purposes of this section, where the aggregate of all ex- 
penses in respect of a well, each of which 


(a) would be included in determining the specified expenses of a 
taxpayer for a taxation year in respect of the well if subsection 
(5) were read without reference to paragraph (d) thereof, or 


(b) would be included in determining the specified expenses of a 
taxpayer for a taxation year in respect of the well if 


(i) the references in subparagraphs (3)(b)(ii) and (4)(b)(ii) to 
“after November 1985 and before 1991” were read as. “after 
March. 1985 and before December 1985”, and 


(ii) subsection (5) were read without reference to paragraph 
(d) thereof 


exceeds $5,000,000, all taxpayers who have incurred those ex- 
penses or in whose favour or to whom any of those expenses have 
been renounced under subsection 66(10.1) or (12.6) of the Act may 
file with ‘the Minister an agreement in writing in’ the prescribed 
form in respect of the well allocating amounts to some or all of 
those taxpayers if 


(c) the amount allocated to each taxpayer does not exceed the 
total of such expenses that were incurred by the taxpayer in re- 
spect of the well, and that are not to be renounced by the tax- 
payer under subsection 66(10.1) or (12.6) of the Act in favour of 
or to any other person, and 


(d) the aggregate of all amounts so allocated is not less than 
$5,000,000. 


(9) For the purposes of this section, where 


(a) the drilling of a well (in this subsection referred to as the 
“abandoned well’) is abandoned not because of the results ob- 
tained but because of geological or mechanical difficulties and 
the drilling of a new well (in this subsection referred to as the 
“new well”) is commenced, and 


(b) having regard to all the circumstances, including the lapse of 
time between the abandonment of the abandoned well and the 
commencement of the new well and the proximity of the sites of 


Reg. 
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the wells, it is reasonable to regard the new well as a replace- 
ment for the abandoned well, 


the abandoned well and the new well shall be deemed to be one 
well. 


(10) For the purposes ofthis section, where an expense of a joint 
exploration corporation is deemed by subsection 66(10:1) or (10.2) 
of the Act to be an expense of a shareholder corporation of the joint 
exploration corporation, the shareholder. corporation shall. be 
deemed to have incurred the expense at the time it was incurred by 
the joint exploration corporation. 


(11) For the purpose of this section, where an expense of a princi- 
pal-business corporation is deemed by subsection 66(12.61) or 
(12.63) of the Act to be an expense of a shareholder of the corpora- 
tion, the shareholder shall be deemed to have incurred the expense 
at the time it was incurred by the principal-business corporation. 


(12) For the purposes of this section, where an expense incurred by 
a partnership is, under subparagraph 66.1(6)(a)(iv). [66.1(6)Cana- 
dian exploration expense”(h)] of the Act, a Canadian exploration 
expense of a taxpayer who was a member of the partnership, the 
taxpayer shall be deemed to have incurred the Canadian exploration 
expense at the time the expense was incurred by the partnership. 


(13) For the purposes of this section, where an expense is a Cana- 
dian development expense of a taxpayer that is, under subsection 
66.1(9) of the Act, deemed to be a Canadian exploration expense of 
the taxpayer, the taxpayer shall be deemed to have incurred the Ca- 
nadian exploration expense at the time the Canadian development 
expense was incurred. 

History: Paras. 4608(3)(a), (4)(a) amended by P.C. 1992-2335, Sch. II, s.. 8, November 


19, 1992, Canada Gazette Part II, December 2, 1992; applicable after November 30, 
1985. 


S. 4608 added by P.C. 1989-1793, September 21, 1989, Canada Gazette, Part II, Octo- 
ber 11, 1989, effective after November 30, 1985. 
Definitions [Reg..4608]: “abandoned well”—-Reg. 4608(9)(a); “amount” —ITA 
248(1); “base amount” — Reg. 4608(6); “Canadian development expense’ — ITA 
66.2(5), 248(1); “Canadian exploration expense” — ITA 66.1(6), 248(1); “commence- 
ment” — Interpretation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “joint exploration corporation” — ITA 66(15), Reg. 4608(1); “Minister” — ITA 
248(1); “new well” — Reg. 4608(9)(a); “‘non-qualifying expenses” — Reg. 4608(5); 
“oil or gas well’? — ITA 248(1); “person”, “prescribed” — ITA 248(1); “principal-bus- 
iness corporation” — ITA 66(15), Reg. 4608(1); “property”, “shareholder” — ITA 
248(1); “shareholder corporation” —ITA 66(15), Reg. 4608(1); “specified ex- 
penses” — Reg. 4608(4); “taxation year’ —ITA 249; “taxpayer? —ITA 248(1); 
“threshold amount” — Reg. 4608(7); “well” — Reg. 4608(1), (9);. “writing” — Inter- 
pretation Act 35(1). 


4609. Prescribed offshore region — For the purposes of the 
definition ‘ ‘specified percentage” in subsection 127(9) of the Act, 
the following region is a prescribed offshore region: 


(a) that submarine area, not within a province, adjacent to dhe 
coast of Canada and extending throughout the natural prolonga- 
tion of that portion of the land territory of Canada comprising 
the Gaspé Peninsula and the provinces of Newfoundland, Prince 
Edward Island, Nova Scotia and New Brunswick to the outer 
edge of the continental margin or to a distance of two hundred 
nautical miles from the baselines from which the territorial sea 
of Canada is measured, whichever is the. greater; and 


(b) the waters above the submarine area referred to in paragraph 
(a). 
History: S. 4609 added by P.C. 1989-1793, September 21, 1989, Canada Gazette, Part 
II, October 11, 1989, and s. 4609 after November 16, 1978. 


Definitions [Reg. 4609]: “Canada” — ITA 255, Jnterpretation Act 35(1); “pre- 
scribed” — ITA 248(1); “province”, “territorial sea”, “territory” — Interpretation Act 
35(1). 


4610. Prescribed area — For the purpose of paragraph (c.1) of 
the definition “qualified property” in subsection 127(9) of the Act, 
the area prescribed is the area comprising the Provinces of Nova 
Scotia, New Brunswick, Prince Edward Island and Newfoundland 
and the Gaspé Peninsula. 
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History: S. 4610 added by P.C. 1995-775, May 16, 1995, Canada Gazette, Part I, s. 
5, May 31, 1995, applicable to property acquired after 1991. 


Definitions [Reg. 4610]: “prescribed” — ITA 248(1). 


PART XLVI] — ELECTION IN RESPECT OF 
CERTAIN PROPERTY OWNED ON 
DECEMBER 31, 1971 


History: Part XLVII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part II, August 8, 1979. 


4700. Any election by an individual under subsection 26(7) of the 
Income Tax Application Rules shall be made by filing with the Min- 
ister the form prescribed. 


History: S. 4700 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Ga- 
zette, Part Il, November 30, 1994. , 


Selected Cases [Reg. 4700]: R. v. Adelman, [1998] 1 C.T.C. 133 (FCA) (Require- 
ment to elect is mandatory, not directory). 

Definitions [Reg. 4700]: “individual”, “Minister”, “prescribed” — ITA 248(1). 
Interpretation Bulletins: IT-139R: Capital property owned on December 31, 
1971 — Fair market value (archived). 


Forms: T1105: Supplementary schedule for dispositions of capital property acquired 
before 1972; T2076: Valuation day value election for capital properties owned on De- 
cember 31, 1971. 


PART XLVIII — STATUS OF 
CORPORATIONS AND TRUSTS 


History: Part XLVIII was consolidated by the Consolidated Regulations of Canada, 
chapter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, 
Canada Gazette, Part Il, August 8, 1979. 


4800. (1) [Public corporation — prescribed conditions] — 
For the purposes of subparagraph (b)(i) of the definition “public 
corporation” in subsection 89(1) of the Act, the following condi- 
tions are prescribed in respect of a corporation other than a coopera- 
tive corporation (within the meaning assigned by section 136 of the 
Act) or.a credit union: 


(a) a class of shares of the capital stock of the corporation desig- 
nated by the corporation in its election or by the Minister in his 
notice to the corporation, as the case may be, shall be qualified 
for distribution to the public; 


(b) there shall be no fewer than 
(i) where the shares of that class are equity shares, 150, and 
(ii) in any other case, 300 
persons, other than insiders of the corporation, each of whom 
holds 
(iii) not less than one block of shares of that class, and 
(iv) shares of that class having an aggregate fair market value 
of not less than $500; and 
(c) insiders of the corporation shall not hold more than 80 per 
cent of the issued and outstanding shares of that class. 
Forms: 12073: Election to be a public corporation. 


(2) [Public corporation — prescribed conditions] — For the 
purposes of subparagraph (c)(i) of the definition “public corpora- 
tion” in subsection 89(1) of the Act, the following conditions are 
prescribed in respect of a corporation: 


(a) insiders of the corporation shall hold more than 90 per cent 
of the issued and outstanding shares of each class of shares of 
the capital stock of the corporation that 


(1) was, at any time after the corporation last became a public 
corporation, listed on a designated stock exchange in Canada, 
or 


(ii) was a class, designated as described in paragraph (1)(a), 
by virtue of which the corporation last became a public 
corporation; 
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(b) in respect of each class of shares described in subparagraph 
(a)(i) or (ii), there shall be fewer than 


(i) where the shares of that class are equity shares, 50, and 
(ii) in any other case, 100 


persons, other than insiders of the corporation, each of whom 
holds 


(iii) not less than one block of shares of that class, and 


(iv) shares of that class having an aggregate fair market value 
of not less than $500; and 


(c) there shall be no class of shares of the capital stock of the 
corporation that is qualified for distribution to the public and 
complies with the conditions described in paragraphs (1)(b) and 
(c). 


Forms: T2067: Election not to be a public corporation. 


(3) [Public corporation — amalgamation] — Where, by vir- 
tue of an amalgamation (within the meaning assigned by section 87 
of the Act) of predecessor corporations any one or more of which 
was, immediately before the amalgamation, a public corporation, 
shares of any class of the capital stock of any such public corpora- 
tion that was 


(a) at any time after the corporation last became a public corpo- 
ration, listed on a designated stock exchange in Canada, or 


(b) the class, designated as described in paragraph (1)(a), by vir- 
tue of which the corporation last became a public corporation, 


are converted into shares of any class (in this subsection referred to 
as the “new class”) of the capital stock of the new corporation, the 
new class shall, for the purposes of subsection (2), be deemed to be 
a class, designated as described in paragraph (1)(a), by virtue of 
which the new corporation last became a public corporation. 


(4) [Public corporation — election requirements] — Any 
election under subparagraphs (b)(i) or (c)(i) of the definition “pub- 
lic corporation” in subsection 89(1) of the Act shall be made by 
filing with the Minister the following documents: 


(a) the form prescribed by the Minister; 


(b) where the directors of the corporation are legally entitled to 
administer the affairs of the corporation, a certified copy of their 
resolution authorizing the election to be made; 


(c) where the directors of the corporation are not legally entitled 
to administer the affairs of the corporation, a certified copy of 
the authorization of the making of the election by the person or 
persons legally entitled to administer the affairs of the corpora- 
tion; and 


(d) a statutory declaration made by a director of the corporation 
stating that, after reasonable inquiry for the purpose of inform- 
ing himself in that regard, to the best of his knowledge the cor- 
poration complies with all the prescribed conditions that must bé 
complied with at the time the election is made. 


History: Subpara. 4800(2)(a)(i) and para. 4800(3)(a) amended to substitute “desig- 
nated stock exchange in Canada” for “stock exchange in Canada prescribed for the 
purposes of section 89 of the Act” by 2007, c. 35, s. 77, in force on December 14, 
2007. 


The opening words of subsecs. 4800(1), (2) and (4), amended by P.C. 2001-1106, s. 3, 
June 14, 2001, Canada Gazette, Part Il, July 4, 2001, effective from April 1, 2001. 


S. 4800 amended by P.C. 1983-867, March 25, 1983, Canada Gazette, Part Il, April, 
1983. 


Definitions [Reg. 4800]: “block of shares” — Reg. 4803(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “class” —ITA 248(6); “class of shares” — Reg. 4803(2); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “credit union” —ITA 137(6), 
248(1); “designated stock exchange” — ITA 248(1), 262; “equity share” —ITA 204, 
Reg. 4803(1); “Minister” —ITA 248(1); “new class” — Reg. 4800(3); “person” — 
ITA 248(1), Reg. 4803(3); “prescribed” —ITA 248(1); “public corporation” — ITA 
89(1), 248(1); “share”? —ITA 248(1); “statutory declaration” — Interpretation Act 
35(1). 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs; IT-391R: Status of corporations. 


Forms: T2067: Election not to be a public corporation; T2073: Election to be a public 
corporation. 
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Part XLVI — Status of Corporations and Trusts S. 4801 


4800.1 [Prescribed trusts] — For the purposes of paragraph 
107(1)(a), subsections 107(2):and (4:1) and: paragraph | 108(1)(c) 
[108(1)“capital interest] of the Act, the following are prescribed 
trusts; 


t of trusts fut are 
Section 4800.1. is 


(a) a trust maintained primarily for the benefit of employees of a 
corporation or two or more corporations which do not deal at 
arm’s length with each other, where one of the main purposes of 


the trust is to hold interests in shares of the capital stock of the | 


corporation or corporations, as the case may be, or any corpora- 
tion not dealing at arm’s length therewith; 


(b) a trust established exclusively for the benefit of one or more 
persons each of whom was, at the time the trust was created, 
either a person from whom the trust received property or a credi- 
tor of that person, where one of the main purposes of the trust is 
to secure the payments required to be made by or on behalf of 
that person to such creditor; and 


(c) a trust all or substantially all of the properties of which con- 
sist of shares of the capital stock of a corporation, where the 
trust was established pursuant to an agreement between two or 
more shareholders of the corporation and one of the main pur- 
poses of the trust is to provide for the exercise of voting rights in 
respect of those shares pursuant to that agreement. 


Related Provisions: ITA 107.4(3)(i) — Trust deemed not to be prescribed trust. 


History: That portion of s. 4800.1 preceding para. (a) amended by P.C. 1992-2338, 
s.1, November 19, 1992, Canada Gazette Part Il, December 2, 1992, applicable after 
1987. 


S. 4800.1 added by PC. 1990-853, May 10, 1990, Canada Gazette, Part I, May 23, 
1990, applicable after 1987. 


Definitions [Reg. 4800.1]: “arm’s length” —ITA 251(1); “corporation” — ITA 


248(1), Interpretation Act 35(1); “employee”, “person”, “prescribed”, “property”, 


“share”, “shareholder” —ITA 248(1); “trust? —ITA 104(1), 248(1), (3). 


4801. [Mutual fund trust — prescribed conditions] — For 
the purposes of paragraph 132(6)(c) of the Act, the following condi- 
tions are hereby prescribed in respect of a trust: 


(a) either 


(i) a class of the units of the trust shall be qualified for distri- 
bution to the public, or 


(ii) there has been a lawful distribution in a province to the 
public of units of the trust and a prospectus, registration 
statement or similar document was not required under the 
laws of the province to be filed in respect of the distribution; 
and 


(b) in respect of any one class of units described in paragraph 
(a), there shall be no fewer than 150 beneficiaries of the trust, 
each of whom holds 


(i) not less than one block of units of the class, and 


(ii) units of the class having an aggregate fair market value of 
not less than $500. 
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applying at any time paragraph 132(6)(c) of the Act, ‘the Followi 
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Bad 4801 contains a number of prescribed 
purposes of paragraph. 132(6)(©). of se Act. These con- 


j bat — by adding subclause 4801(a)4)(B)(ID 
section 4801.001 — so that a trust created before 2000 that is a widely held unit © 
trust ‘may qualify as a mutual fund trust where it makes a lawful distribution in a 
the public of its units and a number of other conditions are met. This _ 
— which extends to trusts created before 2000 a similar existing rule that 
y to trusts created after 1999 — applies only for the 2004 and subsequent 
ation years and only to trusts th f Lie - section 4801. 001 to appl 
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2000, for its 2004 and Subsequent taxation years, os 


trust elects by notifying the 
Minister of National Revenue in writing in its return of income for the taxation yee : 
of the trust that ends in the calendar year in which the amending regulations 2 
published i in Part If of the Canada Gazette. As a result of the proposed change, if 
there has been a lawful distribution in a province to the public of units of a class of 
units of a trust created before 2000 and a ‘prospectus, registration statement or similar 
document was not required under the laws of the province to be filed in respect of the 
distribution, the trust could rely upon ‘subparagraph 4801(a)(ii) to meet, in its 2004 — 
and later taxation years, the condition prescribed under paragraph 4801 (a). 


These amendments to the. ‘Regulations would, except as described above, be nae 
to apply to the 2000 and subsequent taxation years of ss o 


Letter from Dept. _of Finance, March. 12, 2008: 


u for your letter of Novouber 6, 2002, concerning 5 the application of section 
4801 of the Income Tax Regulations to a trust seeking to qualify as a mutual fund 
trust for income tax purposes. 


The meaning for i income tax purposes ‘of the. expression “mutual fund frist” 3 is found 
in subsection 132(6) of the Income Tax Act. Paragraph 132(6)(c) of the Act requires 
that a trust meet at a particular time -argigirae conditions i in ee to qualify at = 
time as a mutual fund trust. : y a 
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The first prescribed condition is found in paragraph 4801(a): it requires either that a 
class of units of a trust be qualified for distribution to the public, as defined in sub- 
section 4803(2) of the Regulations, or for trusts established after 1999, that there be a 
lawful distribution in a province to the public of units off the trust where a prospec- — 
tus, registration statement or similar document was not — none the ae of a : 
province to be filed in respect of the distribution, = : 


You are seeking an amendment to paragraph 4801(a) ‘of the eA taeos so that a 
trust created before 2000 would be able to elect to rely upon the condition in er 
agraph 4801(a)(ii) in order to satisfy the requirements of that paragraph. 


Subparagraph 4801(a)(ii) of the Regulations is generally intended to ensure that the 
requirements under the Act for a securities distribution are generally no more oner-_ 
ous than those imposed under provincial securities requirements for mutual fund 
trusts. From a tax policy perspective, it would not be inconsistent with this goal to 
permit a trust created before 2000 to be able to rely upon that Foam in satis: 
fying the prescribed conditions for mutual fund trusts. : 


We are, therefore, prepared to recommend an amendment to the Seeuldtinns so that, 


for the 2004 and subsequent taxation years of trusts created before 2000, the condi- _ 


tion prescribed under paragraph 4801(a) would be met, under subparagraph 
4801(a)(ii), if there has been a lawful distribution in a province to the public of units . 
of a class of units of the trust and a prospectus, registration statement or similar docu-_ 
ment was not required under the laws of the province to be filed in respect of the 
distribution. However, to prevent such a trust from being re-characterized, contrary 
to the intention of its trustee or investors, as a mutual fund trust under the Act, such a 

revised subparagraph 4801(a)(ii) would apply to trusts created before 2000 only if 
the trust were to so elect and ay rx taxation ae that end after the time at which 
the election was made. 


Of course, we cannot offer any assurance that either the Minister of oeuls or Par- 
liament will agree with the recommendation that we intend to make in this regard. 
Nonetheless, we trust that this statement of our position is one 


Thank you for writing. 


Yours sincerely, 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
Related Provisions: Reg. 221(1)(f) — Reporting requirements. 


History: Subpara. 4801(a)(ii) added by P.C. 2001-1106, s. 4, June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to trusts established after 1999. 


Definitions [Reg. 4801]: “block of units” — Reg. 4803(1); “class of units” — Reg. 
4803(2); “person” — Reg. 4803(3); “prescribed” — ITA 248(1); “province” — Inter- 
pretation Act 35(1); “trust” —ITA 104(1), 248(1), (3). 


Proposed AEGON — Reg. 4801 001 


4801.001 [Mutual fund ee prescribed conditions] oe 

For the purpose of applying at any particular time pene 

4801(a)(i)(B)UD, the following are the prescribed eondinonss, 
(a) the trust was created before 2000; ee 
(b) the trust was a unit trust on July 18, 20005: 
(c) the particular time is after 2003; and 
(d) the trusts elects by notifying the Minister, in anne before 
2011, that this section applies to it. 


Application: The July 16, 2010 draft regulations (Part 1 — technica, s. 173 mall : 
add s. 4801.001, applicable to 2004 er Seq. 


Technical Notes (July 201 0), Technical Notes to ITA 132(6)(c), 18, 
2005 and Letter from Dept. of aen March 12, 2003: 7 under Reg. : 
4801. 


Definitions [Reg. 4801. 001}: “filing-due slatett “Minister”, Apmis? Seon 
_ “taxation year’ geitens 249 es: “_— _ (3); “unit 


jj 


4801.01 [Mutual fund trust — exclusion from December 15 
year-end] — For the purpose of subsection 132.11(1) of the Act, a 
trust that is a money market fund as defined in National Instrument 
81-102 Mutual Funds, as amended from time to time, of the Cana- 
dian Securities Administrators is a prescribed trust. 

History: S. 4801.01 added by P.C. 2001-1106, s. 5, June 14, 2001, Canada Gazette, 
Part II, July 4, 2001, applicable in respect of any filing, after March 10, 1999, for an 
election under subsec. 132.11(1) of the Act. 


Definitions [Reg. 4801.01]: “prescribed” —ITA 248(1); 
248(1), (3). 


“trust? —ITA 104(1), 


4801.02 [LSVCC — prescribed corporation] — For the pur- 
poses of the definition “eligible business entity” in subsection 
204.8(1), clause 204.82(2.2)(d)(i)(B) and paragraph 204.82(6)(a) of 
the Act, a corporation registered under Part III.1 of the Community 
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Small Business Investment Funds Act, chapter 18 of the Statutes of 
Ontario, 1992, is a prescribed corporation. 

History: S. 4801.02 added by P.C. 2001-1106, s. 5, June 14, 2001, Canada Gazette, 
Part II, July 4, 2001, applicable to 1999 et seq. 


Definitions [Reg. 4801.02]: “corporation” — ITA 248(1), Interpretation Act 35(1); 
“prescribed” — ITA 248(1). 


4801.1 [Foreign trust reporting exemption] — For the pur- 
pose of paragraph (c) of the definition “exempt trust” in subsection 
233.2(1) of the Act, the following conditions are hereby prescribed 
in respect of a trust: 


(a) at least 150 beneficiaries of the trust are beneficiaries in re- 
spect of the same class of units of the trust; and 


(b) at least 150 of the beneficiaries in respect of that class each 
hold 


(i) at least one block of units of that class, and 


(ii) units. of that class having a total fair market value of at 
least $500. 
History: S. 4801.1 added by P.C. 1998-1573, s. 1, September 15, 1998, Canada Ga- 


zette, Part Il, September 30, 1998, applicable to returns in respect of taxation years that 
begin after 1995. 


4802. (1) [Pension investment corporation — prescribed 
investors] — For the purposes of clause 149(1)(0.2)(iv)(D) of the 
Act, the following are prescribed persons: 


(a) a trust all the beneficiaries of which are trusts described in 
clause 149(1)(0.2)(iv)(B) of the Act; 


(b) a corporation incorporated before November 17, 1978 solely 
in connection with, or for the administration of, a registered pen- 
sion plan; 


(c) a trust or corporation established by or arising by virtue of an 
act of a province the principal activities of which are to adminis- 
ter, manage or invest the monies of a pension fund or plan that is 
established pursuant to an act of the province or an order or reg- 
ulation made thereunder; 


(c.1) the Canada Pension Plan Investment Board; 
(c.2) the Public Sector Pension Investment Board; 


ee gone 3) 


4802¢ ee force or deumied in force on the ae of the ‘coming into. force 0 Bill 
C- > ee eading Noy. 17 2011), Pooled : Resisered Pension Plans ACh 5 


registered pension plans or specified persons. § 

scribed persons under subsection a of the Regulations. 
New se 3) ad registe 
prescribed persons. 


(d) a trust or oils established by or arising by virtue of an 
act of a province in connection with a scheme or program for the 
compensation of workers injured in an accident arising out of or 
in the course of their employment; 


(e) Her Majesty in right of a province; 


(f) a trust all of the beneficiaries of which are any combination 
of 


(i) registered pension plans, 


(ii) trusts described in clause 149(1)(0.2)(iv)(B) or (C) of the 
Act, and 


(111) persons described in this subsection; and 


(g) a corporation all of the shares of the capital stock of which 
are owned by one or more of the following: 


(i) registered pension plans, 


(ii) trusts described in clause 149(1)(0.2)(iv)(B) or (C) of the 
Act, and 
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(111) persons described in this subsection. 
Related Provisions: Reg. 8502(b)(vii) — Permissible pension contributions by per- 
son described in para. (d). 
History: Para. 4802(1)(c.2) added by P.C. 2011-936, ‘subsec. 18(1), September 22, 
2011, Canada Gazette, Part II, October 12, 2011, applicable after September 2003. 


Para. 4802(1)(c.1) added by P.C. 2003-1497, s. 2, October 2, 2003, Canada Gazette, 
Part II, October 22, 2003, applicable after October 2002. 


Subpara. 4802(1)(f)(iii) amended and para. 4802(1)(g) added by P.C. 1996-569, s. 1, 
April 23, 1996, Canada Gazette, Part II, May 1, 1996, applicable to" 1994 et seq. 


S. 4802 renumbered as subsec. 4802(1) by P.C. 1994-785, May 12, 1994, Canada Ga- 
zétte, Part Il, June 1, 1994, applicable to 1989 er seq. 


Para. 4802(e) amended, (f) added, by P.C. 1992-2338, s. 2, November 19, 1992, Can- 
ada Gazette Part II, December 2, 1992, applicable to taxation years commencing after 
1991. 


Para. 4802(b) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1985. 


Para. 4802(c) substituted and para. (e) added by P.C. 1987-1881;,s. 1, September 10, 
1987, Canada Gazette, Part Il, September 30, 1987, applicable with respect to taxation 
years commencing after 1978. 


New s. 4802 added and former s. 4802 renumbered s. 4803 by P.C. 1985-2277, s. 14, 
July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable to taxation years 
commencing after 1978. 


(1.1) [Master trust] For the purposes . of subparagraph 
127.55()(Gii) and paragraph 149(1)(0.4) of the Act, a trust is pre- 
scribed at any particular time if, at all times after its creation and 
before the particular time, 
(a) 1t was resident in Canada; 
(b) its only undertaking was the investing) of its»funds; 
(c) it never borrowed money except where the' borrowing was 
for a term not exceeding 90 days and it is established that the 
-<borrowing was-not part ofa series of loans or ‘other transactions 
and repayments; 
(d) it never accepted deposits; and 


(e) each of the beneficiaries of the trust was a trust governed by 
a et pension plan or a deferred Oe ne plan. 
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Related Provisions: ITA 248(10) — Series of transactions; ITA 253.1 — Limited 
partner not ‘considered to carry on business of partnership. 


History: The opening words of subsec. 4802(1.1) amended by P.C. 2011-936, subsec. 
18(2), September 22, 2011, Canada Gazette, Part If, October 12, 2011, applicable to 
1992 et seq., except that in its application before June 29, 2005, the opening words, as 
amended, are to be read without reference to “subparagraph 127.55(f)(iii) and”. 


S. 4802(1.1) added by P.C. 2005-1508, s. 5, August 31, 2005, Canada Gazette, Part II, 
September 21, 2005, deemed to have come into force June 29, 2005. 


(2) .[Prescribed, insurers] — For the .purposes of paragraph 
149(1)(t) of the Act, the following are prescribed insurers: 
(a) Union Québécoise, compagnie d’assurances générales inc.; 
(b) Les Clairvoyants Compagnie:d’ Assurance Générale Inc.; and 


(c) Laurentian Farm Insurance Company Inc. 
History: Subsec. 4802(2) added by P.C. 1994-785, May 12, 1994, Canada Gazette, 
Part II, June 1, 1994, applicable to 1989 et seq. 
Definitions [Reg. 4802]: “borrowed money” — ITA’ 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “deferred profit sharing plan’ — ITA 147(1), 248(1); 
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“employment” — ITA 248(1); “Her: Majesty”. — Interpretation Act 35(1); “insurer”, 
“person” +-ITA.248(1); “pooled registered pension plan” — ITA. 147,5(1), 248(1); 
“prescribed”,— ITA 248(1); “province” — Interpretation Act 35(1); “registered pen- 
sion plan” —ITA 248(1); “resident in Canada” —ITA 250; “share” —ITA 248(1); 
“trust” —ITA 104(1), 248(1), (3). 


4803. (1) In this Part, 


“block of shares” means, with respect to any class of the capital 
stock of a corporation, 


(a) 100 shares, if the fair market value of one share of the class 
is less than $25, 


(b) 25 shares, if the fair market value of one share of the class is 
$25 or more but less than $100, and 


(c) 10 shares, if the fair market value of one share of the class is 
$100 or more; 


“block of units” means, with respect to any class of units of a trust, 


(a) 100 units, if the fair market value of one unit of the class is 
less than $25, 


(b) 25 units, if the fair market value of one unit of the class is 
‘$25 or more but less than $100, and 


(c) 10 units, if the fair market value of one.unit of the class is 
$100 or more; 


“equity share” has the meaning assigned by section 204.of the Act; 


‘“4nsider of a corporation’ has the meaning that would be assigned 
by section 100 of the Canada Corporations Act, as it read on June 
22, 2009, if the references in that section to “insider of a company”, 
“public company” and “equity shares” were read as references to 

“insider of a corporation”, “corporation” and “shares” respectively, 
and includes a person who is an employee of the corporation, or of 
a person who does not deal at arm’s length with the corporation, 
and whose right to sell or transfer any share of the capital:stock of 
the corporation, or to exercise. the voting rights, if any, attaching. to 
the share, is restricted by 


(a) the terms and conditions attaching to the share, or 


(b) any obligation of the person, under a contract, in equity or 
otherwise, to the corporation or to any person with whom the 
corporation does not deal at arm’s length.’ 
History: The opening words of the definition “insider of a corporation” in subsec. 
4803(1) amended, and that portion after para. (b) repealed, by P.C. 2011-936, s. 19, 
September 22, 2011, Canada Gazette, Part II, October 12, 2011, applicable after Febru- 
ary 18, 2011. 
Subsec. 4803(1) is the former subsec. 4802(1) renumbered by P.C. 1985-2277, subsec. 
14(1), July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable to taxation 
years commencing after 1978. 
The definition “equity share” in former subsec. 4802(1) substituted by P.C. 1984-339, 
s. 1, February 2, 1984, Canada Gazette, Part II, February 22, 1984, effective November 
13, 1981. 


(2): [Meaning of “qualified for distribution to the pub- 
lic” ] — For the purposes of this Part, a class of shares of the capital 
stock ofa corporation ora class of units of a trust is qualified for 
distribution to the public only if 


(a) a prospectus, registration statement or similar document has 
been filed with, and, where required by law, accepted for filing 
by, a public authority in Canada pursuant to and in accordance 
with the law of Canada or of any province and there has been a 
lawful distribution to the public of shares or units of that class in 
accordance with that document; 


(b) the class is a class of shares, any.of which were issued by the 
corporation at any time after 1971-while it was a public corpora- 
tion in. exchange for shares of any other class.of the capital stock 
of the corporation that was, immediately before, the exchange, 
qualified for distribution. to the public; 

(c) in the ‘case of any class of shares, any of which were issued 
and outstanding on January 1, 1972, the class complied on that 
date with the conditions described in paragraphs 4800(1)(b) and 
(c); or 
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(d) in the case of any class of units, any of which were issued 

and outstanding on January 1, 1972, the class complied on that 

date with the condition described in paragraph 4801(b). 
History: Subsec. 4803(2) is the former subsec. 4802(2), renumbered by P.C. 1985- 


2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part II, August 7, 1985, applicable 
to taxation years commencing after 1978. 


(3) [Group holdings]— For the purposes of paragraphs 
4800(1)(b), 4800(2)(b) and 4801(b), where a group of persons holds 


(a) not less than one block of shares of any class of shares of the 
capital stock of a corporation or one block of units of any class 
of a trust, as the case may be, and 


(b) shares or units, as the case may be, of that class having an 
aggregate fair market value of not less than $500, 


that group shall, subject to subsection (4), be deemed to be one per- 
son for the purposes of determining the number of persons who 
hold shares or units, as the case may be, of that class. 

History: Subsec. 4803(3) is the former subsec. 4802(3), renumbered by P.C. 1985- 


2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part II, August 7, 1985, applicable 
to taxation years commencing after 1978. 


(4) [Determination of group] — In determining under subsec- 
tion (3) the persons who belong to a group for the purposes of de- 
termining the number of persons who hold shares or units, as the 
case may be, of a particular class, the following rules apply: 


(a) no person shall be included in more than one group; 
(b) no person shall be included in a group if he holds 


(1) not less than one block of shares or one block of units, as 
the case may be, of that class, and 


(ii) shares or units, as the case may be, of that class having an 
aggregate fair market value of not less than $500; and 


(c) the membership of each group shall be determined in the 
manner that results in the greatest possible number of groups. 
History: Subsec. 4803(4) is the former subsec. 4802(4), renumbered by P.C. 1985- 


2277, subsec. 14(1), July 24, 1985, Canada Gazette, Part Il, August 7, 1985, applicable 
to taxation years commencing after 1978. 


Subparas. 4802(4)(b)(i), (ii) substituted by P.C. 1981-1556, s. 2, June 11, 1981, Can- 
ada Gazette, Part II, June 24, 1981, effective 1972 et seq. 


Interpretation Bulletins: IT-391R: Status of corporations. 


Definitions [Reg. 4803]: “arm’s length” — ITA 251(1); “block of shares”, “block of 
units” — Reg. 4803(1); “Canada” —ITA 255, Interpretation Act 35(1); “class of 
shares”, “class of units” — Reg. 4803(2); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “employee” —ITA 248(1); “group” — Reg. 4803(4); “person” —ITA 
248(1); “province” — Interpretation Act 35(1); “public corporation” —ITA 89(1), 
248(1); “share” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


PART XLIX — DEFERRED INCOME PLANS, 
QUALIFIED INVESTMENTS 


History: Part XLIX (ss. 4900, 4901) substituted by P.C. 1981-2578, s. 4, September 
16, 1981, Canada Gazette, Part II, October 14, 1981, effective commencing January 1, 
1981. 


Part XLIX was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


4900. (1) [Qualified investment for RRSP, RESP, RRIF, 
DPSP, RDSP, TFSA] — For the purposes of paragraph (d) of the 
definition “qualified investment” in subsection 146(1) of the Act, 
paragraph (e) of the definition “qualified investment” in subsection 
146.1(1) of the Act, paragraph (c) of the definition “qualified in- 
vestment” in subsection 146.3(1) of the Act, paragraph (h) of the 
definition “qualified investment” in section 204 of the Act, para- 
graph (d) of the definition “qualified investment” in subsection 
205(1) of the Act and paragraph (c) of the definition “qualified in- 
vestment” in subsection 207.01(1) of the Act, each of the following 
investments is prescribed as a qualified investment for a plan trust 
at a particular time if at that time it is 


History: The opening words of subsec. 4900(1) amended by 2009, c. 2, subsec. 
105(1), applicable to 2009 et seq. 


Income Tax Regulations 


The opening words of subsec. 4900(1) amended by 2007, c. 35, subsec. 126(1), appli- 
cable to 2008 ef seq. 


The opening words of subsec. 4900(1) amended by 2007, c. 29, subsec. 32(1), applica- 
ble in determining whether a property is, at any time after March 18, 2007, a qualified 
investment. 


The opening words of subsec. 4900(1) amended by P.C. 2001-1106, subsec. 6(1), June 
14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to property acquired after 
October 27, 1998. 
(a) [registered investment] — an interest in a trust or a share 
of the capital stock of a corporation that was a registered invest- 
ment for the plan trust during the calendar year in which the 
particular time occurs or the immediately preceding year; 


(b) [share of public corporation] — a share of the capital 
stock of a public corporation other than a mortgage investment 
corporation; 
History: Para. 4900(1)(b) amended by P.C. 1994-1074, subsec. 1(1), June 23, 1994, 
Canada Gazette, Part Il, July 13, 1994, applicable after 1992. 


(c) [Share of mortgage investment corporation] — a 
share of the capital stock of a mortgage investment corporation 
that does not hold as part of its property at any time during the 
calendar year in which the particular time occurs any indebted- 
ness, whether by way of mortgage or otherwise, of a person who 
is a connected person under the governing plan of the plan trust; 


History: Para. 4900(1)(c) amended by 2007, c. 35, subsec. 126(2), applicable to 2008 
et seq. 


Para. 4900(1)(c) amended by P.C. 2001-1106, subsec. 6(2), June 14, 2001, Canada 

Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 1998. 
(c.1) [bond of public corporation] — a bond, debenture, 
note or similar obligation of a public corporation other than a 
mortgage investment corporation; 


History: Para. 4900(1)(c.1) added by P.C. 1994-1074, subsec. 1(2), June 23, 1994, 
Canada Gazette, Part Il, July 13, 1994, applicable after 1992. 


(d) [unit of mutual fund trust] — a unit of a mutual fund 
trust; 


(d.1) [Repealed] 


History: Para. 4900(1)(d.1) repealed by 2007, c. 29, subsec. 32(2), applicable in deter- 
mining whether a property is, at any time after March 18, 2007, a qualified investment. 


Para. 4900(1)(d.1) added by P.C. 1998-629, subsec. 1(1), April 23, 1998, Canada Ga- 
zette, Part II, May 13, 1998, applicable to property acquired after 1996. 


(d.2) [unit of a trust] — a unit of a trust if 


(i) the trust would be a mutual fund trust if Part XLVIII were 
read without reference to paragraph 4801(a), and 


(ii) there has been a lawful distribution in a province to the 
public of units of the trust and a prospectus, registration 
statement or similar document was not required under the 
laws of the province to be filed in respect of the distribution; 


History: Para. 4900(1)(d.2) added by P.C. 2001-1106, subsec. 6(3), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, applicable to property acquired after 1993. 


(e) [warrant or option] — an option, a warrant or a similar 
right (each of which is, in this paragraph, referred to as the “‘se- 
curity”) issued by a person or partnership (in this paragraph re- 
ferred to as the “issuer”) that gives the holder the right to. ac- 
quire, either immediately or in the future, property all of which 
is a qualified investment for the plan trust or to receive a cash 
settlement in lieu of delivery of that property, where 


(i) the property is 
(A) a share of the capital stock of, a unit of, or a debt 
issued by, the issuer or another person or partnership that 


does not, when the security is issued, deal at arm’s length 
with the issuer, or 


(B) a warrant issued by the issuer or another person or 
partnership that does not, when the security is issued, deal 
at arm’s length with the issuer, that gives the holder the 
right to acquire a share or unit described in clause (A), 
and 


(ii) the issuer is not a connected person under the governing 
plan of the plan trust; 
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History: Subpara. 4900(1)(e)(ii) amended by 2007, c. 35, subsec. 126(3), applicable to 
2008 et seq. 


Para. 4900(1)(e) amended by P.C. 2005-1508, subsec. 6(1), August 31, 2005, Canada 
Gazette, Part II, September 21, 2005; applicable to property acquired after February 27, 
2004. »: ; 


Para. 4900(1)(e) amended by P.C: 1994-1074, subsec. 1(3), June 23, 1994, Canada 
Gazette, Part II, July 13, 1994, applicable after 1992. 


Para. 4900(1)(e) substituted by P.C. 1985-587, February 28, 1985, Canada Gazette, 
Part II, March 20; 1985, effective after February 25, 1985. » 
(e.01) [Repealed] 


History: Para. 4900(1)(e.01) repealed by 2007, c. 29, subsec. 32(3), applicable in de- 
termining whether a property is, at any time after March 18, 2007, a qualified 
investment. 


Para. 4900(1)(e.01) added by P.C. 2005-1508, subsec. 6(1), August 31, 2005, Canada 
Gazette, Part II, Séptember 21, 2005, applicable after February 27, 2004. 
(e.1) [Société d’entraide économique] — a share of, or de- 
posit with, a société d’entraide économique; 
History: Para. 4900(1)(e.1) added by P.C. 1983-3319, 's..1, October 20, 1983, Canada 
Gazette, Part II, November 9, 1983, applicable, to 1982 et seq. 
(f) [share of credit union] — a share of, or similar interest in 
a credit union; 
(g) [bond of credit union] — a bond, debenture, note or simi- 
lar obligation (in this paragraph referred to as the “obligation”) 
issued by, or a deposit with, a credit union that, except where the 
plan trust is governed by a registered education savings plan, has 
not at any time. during the calendar year in which. the particular 
time occurs granted any benefit or privilege to a person who is a 
connected person under the governing plan of the plan trust, as a 
result. of the ownership by 


(i) the plan trust of a share or obligation of, or a deposit with, 
the credit union, or 


(ii) a registered investment of a share or obligation of, ora 
deposit with, the credit union if the plan trust has invested in 
that registered investment, 


and a credit union shall be deemed to have granted a benefit or 
privilege to a person in a year if at any time in that year that 
person continues to enjoy a benefit or privilege that was granted 
in a prior year; 
History: The opening words of para. 4900(1)(g) amended by 2007, c: 35, subsec. 
126(4), applicable to 2008 et seq. 


The opening words of para. 4900(1)(g) amended by P.C.' 2001-1106, subsec. 6(4); June 
14, 2001, Canada Gazette, Part I, July 4, 2001, applicable to. property acquired after 
October 27, 1998. 
(h) [bond of cooperative corporation] — a bond, deben- 
ture, note or similar obligation (in this paragraph referred to as 
the “obligation’’) issued by a cooperative corporation (within the 
meaning assigned by subsection 136(2) of the Act) 


(i) that throughout the taxation year of the cooperative corpo- 
ration immediately preceding the year in which the obliga- 
tion was acquired by the plan trust had not less than 100 
shareholders or, if all its shareholders. were corporations, not 
less than 50 shareholders, 


(ii) whose obligations were, at the end of each month of 


(A) the last taxation year, if any, of the cooperative corpo- 
ration prior to the date of acquisition.of the obligation by 
the plan trust, or 


(B) the period commencing three months after the date an 
obligation was first acquired by any plan trust and ending 
on the last day of the taxation year of the cooperative. cor- 
poration in which that period commenced, 


whichever of the periods referred to in clause (A) or (B) 
commences later, held by plan trusts the average number of 
which is not less than 100 computed on the basis that no two 
plan trusts shall have the same individual as an annuitant or a 
beneficiary, as the case may be, and 

(iii) that, except where the plan trust is governed by a regis- 


tered education savings plan; has not at any time during the 
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benefit or privilege to a person who isa connected person 
under the governing plan of the plan trust, as a result of the 
ownership by 


(A) the plan trust of a share or obligation of the coopera- 
tive corporation, or 


(B) a registered investment of a share or obligation of the 
cooperative corporation if the plan trust has invested in 
that registered investment, ! 


and a cooperative corporation shall be deemed to have 
granted a benefit or privilege to a person in a year if at any 
time in that year that person continues to enjoy a benefit or 
privilege that was granted in a prior year; 
History: The opening words of subpara. 4900(1)(h)(iii) amended by 2007, c. 35, sub- 
sec. 126(5), applicable to 2008 et seq. 


The opening words of subpara. 4900(1)(h)(iii) amended by P.C. 2001-1106, subsec. 
6(5), June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to. property ac- 
quired after October 27, 1998. 


(i) [bonds of certain corporations] — a bond, debenture, 
note or similar obligation (in this paragraph referred to as the 
“obligation’”) of a Canadian corporation 


(i) if payment of the principal amount of the obligation and 
the interest on the principal amount is guaranteed by a corpo- 
ration or a mutual fund trust whose shares or units, as the 
case may be, are listed on a designated stock exchange in 
Canada, 


(ii) if the corporation is controlled directly or indirectly by 
(A) one or more corporations, 
(B) one or more mutual fund trusts; or 
(C) one or more corporations and mutual fund trusts 


whose shares or units, as the case may be, are listed on a 
designated stock exchange in Canada, or 


(1i1) if, at the time the obligation is acquired by the plan trust, 
the corporation that issued the obligation is 


(A) a corporation that, in respect of its capital stock, has 
issued and outstanding share capital carried in its books at 
not less than $25 million, or 


(B) a corporation that is controlled by a corporation de- 
scribed in clause (A), 


and has issued and outstanding bonds, debentures, notes or 
similar obligations having in the aggregate a principal 
amount of at least $10 million that are held by at least 300 
different persons and were issued by the corporation by 
means of one or more offerings, provided that in respect of 
each such offering a prospectus, registration statement or 
similar document was filed with and, where required by law, 
accepted for filing by a public authority in Canada pursuant 
'to'and in accordance with the laws of Canada or a province 
and there was a lawful’ distribution to the’ public of those 
bonds, debentures, notes or similar obligations in accordance 
with that document; 
History: Subpara. 4900(1)(i)(i) and the closing words of subpara.. 4900(1)(i)(i) 
amended to substitute “designated stock exchange in Canada” for “stock exchange re- 
ferred to in section 3200” by 2007, c. 35, paras. 89(1)(a) and (b), in force on December 
14, 2007. 
Subpara. 4900(1)G)(i) and the closing words of subpara. (ii) amended by P.C. 2001- 
1106, subsecs. 6(6) and (7), June 14, 2001, Canada Gazette, Part II, July 4, 2001, ef- 
fective from April 1, 2001. 


(i.1) [community bond guaranteed by province] — a se- 
curity of a Canadian corporation 


(i) that was issued pursuant to The Community Bonds Act, 
chapter C-16.1 of the Statutes of Saskatchewan, 1990, The 
Rural Development Bonds Act, chapter 47 of the Statutes of 
Manitoba, 1991-92, the Community Economic Development 
Act, 1993, chapter 26 of the Statutes of Ontario, 1993, or the 
New Brunswick Community Development Bond Program 
through which financial assistance is provided under the Eco- 
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nomic Development Act, chapter E-1.11 of the Acts of New 
Brunswick, 1975, and 


(ii) the payment of the principal amount of which is guaran- 
teed by Her Majesty in right of a province; 
History: Para. 4900(1)(i.1) amended by P.C. 1994-1075, subsec. 1(1), June 23, 1994, 
Canada Gazette, Part II, July 13, 1994, applicable to property acquired after August 
1993. 
Para. 4900(1)(i.1) added by P.C. 1992-2334, s. 2, November 19, 1992, Canada Gazette 


Part II, December 2, 1992, applicable in respect of property acquired after June 30, 
1991, 


(i.11) [Nova Scotia Equity Tax Credit Act] — a share of the 
capital stock of a Canadian corporation that is registered under 
section I1 of the Equity Tax Credit Act, chapter 3 of the Statutes 
of Nova Scotia, 1993, the registration of which has not been re- 
voked under that Act; 
History: Para. 4900(1)(i.11) added by P.C. 1996-1487, subsec. 1(1), September 24, 
1996, Canada Gazette, Part Il, October 16, 1996, applicable to property acquired after 
1995. 


(i.12) [NWT risk capital investment] — a share of the capi- 
tal stock of a Canadian corporation that is registered under sec- 
tion 39 of the Risk Capital Investment Tax Credits Act, chapter 
22 of the Statutes of the Northwest Territories, 1998, the regis- 
tration of which has not been revoked under that Act; 

History: Para. 4900(1)(i.12) added by P.C. 1999-249, subsec. 1(1), February 18, 1999, 


Canada Gazette, Part II, March 3, 1999, applicable to property acquired after August 
1998. 


(i.2) [banker’s acceptance] — indebtedness of a Canadian 
corporation (other than a corporation that is a connected person 
under the governing plan of the plan trust) represented by a 
bankers’ acceptance; 


History: Para. 4900(1)(i.2) amended by 2007, c. 35, subsec. 126(6), applicable to 2008 
et seq. 


Para. 4900(1)(i.2) amended by P.C. 2001-1106, subsec. 6(8), June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 1998. 


Para. 4900(1)(i.2) added by P.C. 1994-1074, subsec. 1(4), June 23, 1994, Canada Ga- 
zette, Part I, July 13, 1994, applicable after. 1992. 

(1.3) [Repealed] 
History: Para. 4900(1)(i.3) repealed by by 2009, c. 2, subsec. 105(2), applicable to 
property acquired after March 12, 2009. 


Para. 4900(1)(i.3) added by P.C. 2005-1508, subsec. 6(2), August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after February 27, 2004. 


(j) [mortgage] — a debt obligation of a debtor, or an interest, 
or for civil law a right, in that debt obligation, where 


(i) the debt obligation is fully secured by a mortgage, charge, 
hypothec or similar instrument in respect of real or immov- 
able property situated in Canada, or would be fully secured 
were it not for a decline in the fair market value of the pro- 
perty after the debt obligation was issued, and 


(ii) the debtor (and any partnership that does not deal at 
arm’s length with the debtor) is not a connected person under 
the governing plan of the plan trust; 


History: Subpara. 4900(1)(j)(ii) amended by 2007, c. 35, subsec. 126(7), applicable to 
2008 et seq. 


Para. 4900(1)(j) amended by P.C. 2005-1508, subsec. 6(3), August 31, 2005, Canada 
Gazette, Part Il, September 21, 2005, applicable 


(a) in respect of property acquired after February 27, 2004, after February 27, 
2004; and 


(b) in respect of property acquired before February 28, 2004, after 2006. 


Para. 4900(1)(j) amended by P.C. 2001-1106, subsec. 6(9), June 14, 2001, Canada Ga- 
zette, Part II, July 4, 2001, applicable to property acquired after October 27, 1998, ex- 
cept that it shall not apply to property acquired before March 31, 2001 by a trust gov- 
ered by a deferred profit sharing plan. 


(j.1) [insured mortgage] — a debt obligation secured by a 
mortgage, charge, hypothec or similar instrument in respect of 
real or immovable property situated in Canada, or an interest, or 
for civil law a right, in that debt obligation, where the debt obli- 
gation is 
(i) administered by an approved lender under the National 
Housing Act, and 


Income Tax Regulations 


(ii) insured 
(A) under the National Housing Act, or 


(B) by a corporation that offers its services to the public 
in Canada as an insurer of mortgages or hypothecary 
claims and that is approved as a private insurer of mort- 
gages or hypothecary claims by the Superintendent of Fi- 
nancial Institutions under subsection 6(1) of the Office of 
the Superintendent of Financial Institutions Act; 
History: Para. 4900(1)(j.1) added by P.C. 2005-1508, subsec. 6(3), August 31, 2005, 
Canada Gazette, Part II, September 21, 2005, applicable after February 27, 2004. 
(j.2) [mortgage certificate] — a certificate evidencing an un- 
divided interest, or for civil law an undivided right, in one or 
more properties, where 


(i) all or substantially all of the fair market value of the cer- 
tificate is attributable to property that is, or is incidental to, a 
debt obligation secured by 


(A) a mortgage, charge, hypothec or similar instrument in 
respect of real or immovable property situated in Canada, 
or 

(B) property described in paragraph (a) or (b) of the defi- 
nition “qualified investment” in section 204 of the Act 
that was substituted for the security referred to in clause 
(A) under the terms of the debt obligation, 


(ii) the certificate has, at the time of acquisition by the plan 
trust, an investment grade rating with a credit rating agency 
referred to in subsection (2), and 


(iii) the certificate is issued as part of an issue of certificates 
by the issuer for a total amount of at least $25 million; 

History: Subpara. 4900(1)(j.2)(ii) amended by 2009, c. 2, subsec. 105(3), applicable to 
property acquired after March 12, 2009. 
Subpara. 4900(1)(.2)(i) amended by P.C. 2007-1443, s. 2, September 27, 2007, Can- 
ada Gazette, Part II, October 17, 2007, applicable after 2005. 
Para. 4900(1)(j.2) added by P.C. 2005-1508, subsec. 6(3), August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after 2000. 

(k) [Repealed] 
History: Para. 4900(1)(k) repealed by 2009, c. 2, subsec. 105(4), applicable to pro- 
perty acquired after March 12, 2009. 

(1) [Repealed] 
History: Para. 4900(1)(1) repealed by 2009, c. 2, subsec. 105(4), applicable to property 
acquired after March 12, 2009. 
Subpara. 4900(1)(I)(vi) added by P.C. 1999-133, subsec. 1(1), February 4, 1999, Can- 
ada Gazette, Part II, February 17, 1999, applicable after 1996. 
Subpara. 4900(1)(1)(v) added by P.C. 1994-1075, subsec. 1(2), June 23, 1994, Canada 
Gazette, Part Il, July 13, 1994, applicable to months beginning after March 1991. 
Subpara. 4900(1)(1)(i.1) added by P.C. 1994-1074, subsec. 1(5), June 23, 1994, Canada 
Gazette, Part II, July 13, 1994, applicable after July 13, 1990. 
Para. 4900(1)(1) added by P.C. 1986-772, subsec. 2(1), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 

(m) [Repealed] 
History: Para. 4900(1)(m) repealed by 2007, c. 29, subsec. 32(4), applicable in deter- 
mining whether a property is, at any time after March 18, 2007, a qualified investment. 
Para. 4900(1)(m) amended by P.C. 2001-1106, subsec. 6(10), June 14, 2001, Canada 
Gazette, Part Il, July 4, 2001, effective from April 1, 2001. 
Para. 4900(1)(m) added by P.C. 1992-2334, s. 2, November 19, 1992, Canada Gazette 
Part II, December 2, 1992, applicable in respect of property acquired after July 16, 
1992 respectively. 

(n) [Repealed] 
History: Para. 4900(1)(n) repealed by 2007, c. 29, subsec. 32(4), applicable in deter- 
mining whether a property is, at any time after March 18, 2007, a qualified investment. 
Para. 4900(1)(n) added by P.C. 1994-1074, subsec. 1(6), June 23, 1994, Canada Ga- 
zette, Part II, July 13, 1994, applicable after 1992. 

(n.01) [Repealed] 


History: Para. 4900(1)(n.01) repealed by 2007, c. 29, subsec. 32(4), applicable in de- 
termining whether a property is, at any time after March 18, 2007, a qualified 
investment. 


Para. 4900(1)(n.01) added by P.C. 2005-1508, subsec. 6(4), August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after February 27, 2004. 


(n.1) [Repealed] 


1984 
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History: Para. 4900(1)(n.1) repealed by 2007, ¢. 29, subsec. 32(4), applicable in deter- 
mining whether a property is, at any time after March 18, 2007, a qualified investment, 


Para. 4900(1)(n.1) added, by P.C., 2001-1106, subsec., 6(11);, June» 14; 2001; Canada 
Gazette, Part II, July 4, 2001, applicable to property acquired after 1993. 

(o) [Repealed] 
History: Para. 4900(1)(0) repealed by: 2009, c.2; subsec. 1056); merino to i 
perty acquired after March 12,2009. 


Para. 4900(1)(0) added by PC, 1994-1075, subsec.1(3), June 23; 1994, Canada Ga- 
zette, Part II, July 13, 1994, applicable’to property acquired after June 21, 1993, 
(p) [Repealed] . 
History: Para. 4900(1)(p) repealed by 2007,,c..29, subsec..32(5); applicable in;deter- 
mining whether a property is, at any time after March 18, 2007, a qualified 1 investment. 
Para. 4900(1)(p) added by P.C. 1994- 1075, subsec. 1(3), June 23, 1994, Canada Ga- 
zette, Part Il, July“13, 1994, applicable to property Nir after June 21, 1993. 
(p.1) [Repealed] : . 
History: Para. 4900(1)(p.1) repealed by 2007, c. 29, subsec. 32(5), applicable in deter- 
mining whether a property is, at any time after March 18, 2007, a qualified investment. 


Para. 4900(1)(p. 1) added by P.C. 1998- 629, subsec. 1(2), April 23, 1998, Canada Ga- 
zette, Part II, May 13, 1998, applicable to 1997 ef seg. 
(q) [debt of privatized Crown corporation] — a debt is- 
sued by a Canadian corporation (other than a corporation with 
share capital or a corporation that is a connected person under 
the governing plan of’the plan trust) where 


(i) the taxable income of the corporation is exempt from tax 
under Part I of the Act because of eae 149(1)(1) of the 
Act, and 


(ii) either 


(A). before the particular time dak after 1995, > the 
corporation 


(1) acquired, fora total consideration of not‘less than 
$25 million, property 'from:Her Majesty in right“of 
Canada ora province;:and.~ > ; 


(II) put that property to a usé that is the same as or 
similar to the use to which the property was put before 
the acquisition described in subclause (1), ‘or 


(B) at the time of the acquisition of the debt by the plan 
trust, it was reasonable to expect that clause (A) would 
apply in respect of the debt no later than one year after the 
time of the acquisition; 
History: The opening words’ of para: aes) amended by 2007, c. 35, subsec. 
126(8), applicable to 2008 ef seq. 


The opening words of para. 4900(1)(q); amended by P.C. 2001-1106, subsec: 6(12), 
June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to: property :acquired 
after October 27, 1998. 


Para. 4900(1)(q) added by P.C. 1996-1487, subsec. 1(2), September 24, 1996, Canada 
Gazette, Part II, October 16, 1996, applicable to property acquired after 1995. 
(r) [debt of large non-profit organization] — a debt issued 
by a Canadian corporation, (other than.a corporation with share 
capital or a corporation that,is a connected person under the gov- 
erning plan of the plan trust) if 
(i) the taxable income of 'the corporation is‘exempt from tax 
under Part I of the Act: because of pee 149(1)(1) of sin 
Act, and 


(ii) either 


(A) the debt is issued ne the corporation as part.of.an 
issue of debt by the corporation for an amount of at least 
$25 million, 


or 


(B) at the time of the acquisition of the debt by the plan 
trust, the corporation had issued debt as part of a single 
issue for an amount of at least $25 million; 
History: The opening words of para. 4900(1)(r) amended by 2007, c. 35, subsec. 
126(9), applicable to 2008 et seq. 
Para. 4900(1)(r) added by P-C. 1999-133, subsec. 1(2), February 4, 1999; Canada Ga- 
zette, Part II; February 17; 1999, applicable after sep sistat 1998, 


(s) [Repealed] 


Reg. 
S. 4900(2)(a) 


History: Para. 4900(1)(s) repealed by 2009, c. 2, subsec. 105(6), applicable to pro- 
perty acquired after March 12, 2009. 


Para. 4900(1)(s) added by P.C. 2001-1106, subsec..6(13), June 14, 2001, Canada, Ga- 

zette, Part II, July 4, 2001, applicable to property acquired before September 2000. 
(t) [gold or silver padi —a gold or silver legal tender bullion 
coin 


(i) that is of a minimum fineness of 995 parts per 1000 in the 
case of gold and 999 parts per 1000 in the case of silver, ' 


(ii) that was produced by the Royal Canadian Mint, 


(ii) that has -a: fair market ‘value -at the particular time’ not 
exceeding 110:per.cent of the fair market value of the coin’s 
gold or silver content; and 


(iv) that is acquired by the plan trust directly from, the Royal 
Canadian Mint or. from a. corporation (in paragraphs (w) and 
(v) referred to.as.a “‘specified corporation”) 


(A) that is a:bank, a trust company, a’ credit union; an in- 
surance corporation or ‘a tegistered securities: dealer; 
--(B) that is resident in Canada, ‘and 
(C) that is a corporation whose business activities are sub- 
ject by law to the supervision of a regulating authority 
that is the Superintendent of Financial Institutions or a 
similar authority of a province; 
History: Para. 4900(1)(t) added by. P.C. 2005-1508, subsec. 6(5), August 31, 2005, 
Canada Gazette, Part I, September 21, 2005, applicable after February, 22, 2005. 
(u) [gold or silver] — a gold or silver bullion bar, ingot or 
wafer 
(i) that is of a minimum fineness of 995 parts per’1000 inthe 
case of gold and 999: parts per 1000 in the case’ of silver, 
(ii) that was produced by a metal refiner included in the 
London Bullion Market Association’s good delivery list of 
acceptable refiners for gold or silver, as the case may be, 
(iii) that bears ‘the hallmark of the metal refiner that produced 
it and a stamp indicating its fineness and its weight, and 
(iv) that is acquired by the plan trust either directly from the 
metal refiner that produced it ‘or from a specified corporation; 
History: Para. 4900(1)(u) added by P.C. 2005-1508, subsec. 6(5), August 31, 2005, 


| Canada Gazette, Part II, September 21,2005, applicable after February 22, 2005: 


(v) [gold or silver certificate] — a certificate issued by a 
specified corporation or the Royal Canadian Mint representing a 
claim of the holder’ of the certificate to property held by’ the is- 
suer. of the certificate, where 
(1), the. property. would.be. property described in paragraph (t) 
or (u) if those paragraphs. were read without.reference to sub- 
paragraphs (t)(iv) and (u)(iv), respectively,. and 
(ii) the certificate :is ‘acquired»by the plan trust directly from 
the issuer of the certificate or from.a specified.corporation; or 
History: Para. 4900(1)(v) added by P.C. 2005-1508, subsec.’6(5), August 31; 2005, 
Canada Gazette, Part IL, September, 21, 2005, applicable, after February 22,2005; 
(w) [American Depositary Receipt] — an American Depos- 
itary Receipt where the property represented by the nia is 
listed,on a: designated stock exchange. 
History: Para. 4900(1)(w) added by 2009; c. 2,’ subsec. 105(7), applicable in determin- 
ing whether a property is, at any time after 2005, a qualified investment, except that in 
applying para. 4900(1)(w) before December 14, 2007, the reference to “designated 
stock exchange” shall be read as a hp eS 4 to oes ae referred to in section 
3200 or 3201”. 
Related Provisions [Reg. 4900(1 : ITA 248(5) — Substituted property (for Reg. 
4900(1)G.2)()(B)); Reg. 221: Information return where entity claims that its shares 
or units are qualified investments; Reg.:5000(a),— Property in C4001 1)G.1) as: pre- 
scribed: excluded. property for. prohibited-inyestment rules. 
Interpretation, Bulletins: IT-320R3:, Qualified. investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


| (2) [Prescribed credit rating agency] — For the purposes of 


paragraph: (c.1)-of the definition: ‘ ‘qualified; investment’ in section 
204 of the Act, each of the tevloM ate is a prescribed credit rating 
agency: 

(a) A.M. Best Company, Inc:;' 


1985 


Regulations 


Reg. 
S. 4900(2)(b) 


(b) DBRS Limited; 

(c) Fitch, Inc.; 

(d) Moody’s Investors Service, Inc.; and 

(e) Standard & Poor’s Financial Services LLC. 


Related Provisions: Reg. 4900(1)(j.2)(ii) — Mortgage certificate that has invest- 
ment grade rating from agency. 


History: Paras. 4900(2)(b), (e) amended by P.C. 2011-936, s. 20, September 22, 2011, 
Canada Gazette, Part Il, October 12, 2011, applicable after February 19, 2011. 


Subsec. 4900(2) amended by 2007, c. 29, subsec. 32(6), applicable in determining 
whether a property is, at any time after March 18, 2007, a qualified investment. 


Subsec. 4900(2) amended by P.C. 1994-1074, subsec. 1(7), June 23, 1994, Canada 
Gazette Part Il, July 13, 1994, applicable after 1992. 


(3) [Annuity contract] — For the purpose of paragraph (h) of the 
definition “qualified investment” in section 204 of the Act, a con- 
tract with a licensed annuities provider for an annuity payable to an 
employee who is a beneficiary under a deferred profit sharing plan 
beginning not later than the end of the year in which the employee 
attains 71 years of age, the guaranteed term of which, if any, does 
not exceed 15 years, is prescribed as a qualified investment for a 
trust governed by such a plan or revoked plan. 

History: Subsec. 4900(3) amended by 2007, c. 29, subsec. 32(7), applicable after 2006 


except that, for the period before March 19, 2007, the reference in subsection 4900(3) 
to “paragraph (h)” shall be read as a reference to “paragraph (i)”. 


Subsec. 4900(3) amended by P.C. 1998-2256, s. 1, December 16, 1998, Canada Ga- 
zette, Part II, January 6, 1999, applicable to annuity contracts acquired after 1996, ex- 
cept that 


(a) the amendment does not apply to a contract where the annuitant attained 70 
years of age before 1997; and 


(b) in applying the subsec. to a contract where the annuitant attained 69 years of 
age in 1996, the reference to “69 years of age” shall be read as a reference to “70 
years of age”. 


(4) [Repealed] 


History: Subsec. 4900(4) repealed by P.C. 2001-1106, subsec. 6(14), June 14, 2001, 
Canada Gazette, Part Il, July 4, 2001, applicable to property acquired after October 27, 
1998. 


(5) [Qualified investment for RESP, RDSP or TFSA] — For 
the purposes of paragraph (e) of the definition ‘qualified invest- 
ment” in subsection 146.1(1) of the Act, paragraph (d) of the defini- 
tion “qualified investment” in subsection 205(1) of the Act and par- 
agraph (c) of the definition “qualified investment” in subsection 
207.01(1) of the Act, a property is prescribed as a qualified invest- 
ment for a trust governed by a registered disability savings plan, a 
registered education savings plan or a TFSA at any time if at that 
time the property is an interest in a trust or a share of the capital 
stock of a corporation that was a registered investment for a trust 
governed by a registered retirement savings plan during the calen- 
dar year in which that time occurs or during the preceding year. 


Related Provisions: ITA 204.4(1) — Definition of registered investment; ITA 
204.5 — List of registered investments. 


History: Subsec. 4900(5) amended by 2009, c, 2, subsec. 105(8), applicable to 2009 et 
seq. 
Subsec. 4900(5) amended by 2007, c. 35, subsec. 126(10), applicable to 2008 et seg. 


Subsec. 4900(5) amended by P.C. 2001-1106, subsec. 6(15), June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 1998. 


(6) [Small business investment] — Subject to subsections (8) 
and (9), for the purposes of paragraph (d) of the definition “quali- 
fied investment” in subsection 146(1) of the Act, paragraph (e) of 
the definition “qualified investment” in subsection 146.1(1) of the 
Act and paragraph (c) of the definition “qualified investment” in 
subsection 146.3(1) of the Act, a property is prescribed as a quali- 
fied investment for a trust governed by a registered retirement sav- 
ings plan, a registered education savings plan and a registered re- 
tirement income fund at any time if at that time the property is not a 
prohibited investment for the trust and is 


(a) a share of the capital stock of an eligible corporation (as de- 
fined in subsection 5100(1)) unless, in the case of a registered 
education savings plan, a beneficiary or subscriber under the 
plan is a designated shareholder of the corporation; 


Income Tax Regulations 


(b) an interest of a limited partner in a small business investment 
limited partnership; or 


(c) an interest in a small business investment trust. 
Related Provisions: Reg. 4900(12), (14) — Alternative definitions of qualified 
investment. 


History: The opening words and para. (a) of subsec. 4900(6) amended by 2011, c. 24, 
subsec. 84(1), applicable in respect of investments acquired after March 22, 2011. 


The opening words and para. (a) of subsec. 4900(6) amended by P.C. 2001-1106, sub- 
sec. 6(16), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to property 
acquired after October 27, 1998. 


Subsec. 4900(6) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(7) [Small business investment for DPSP] — Subject to sub- 
section (11), for the purposes of paragraph (h) of the definition 
“qualified investment” in section 204 of the Act, a property is pre- 
scribed as a qualified investment for a trust governed by a deferred 
profit sharing plan or revoked plan at any time if at that time the 
property is an interest 


(a) of a limited partner in a small business investment limited 
partnership; or 


(b) in a small business investment trust. 


History: The opening words of subsec. 4900(7) amended by 2007, c. 29, subsec. 
32(8), applicable in determining whether a property is, at any time after March 18, 
2007, a qualified investment. 


The opening words of subsec. 4900(7) amended by P.C. 2001-1106, subsec. 6(17), 
June 14, 2001, Canada Gazette, Part Il, July 4, 2001, effective after April 1, 2001. 


Subsec. 4900(7) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(8) [Small business investment — payment for ser- 
vices] — For the purposes of subsection (6), a property that is held 
by a trust governed by a registered education savings plan ceases to 
be a qualified investment for the trust immediately before an 
amount is received if 


(a) the property is a share referred to in paragraph (6)(a), an in- 
terest in a small business investment limited partnership that 
holds a small business security, or an interest in a small business 
investment trust that holds a small business security; 


(b) a person who is a beneficiary or subscriber under the plan 
provides services to or for the issuer of the share or small busi- 
ness security, or to or for a person related to that issuer; 


(c) the amount is received in respect of the share or small busi- 
ness security; and 


(d) it can reasonably be considered, having regard to all the cir- 
cumstances (including the terms and conditions of the share or 
small business security or of any related agreement, and the rate 
of interest or the dividend provided on the share or small busi- 
ness security), that the amount is on account, in lieu or in satis- 
faction of payment for the services. 


History: Subsec. 4900(8) amended by 2011, c. 24, subsec. 84(2), applicable in respect 
of investments acquired after March 22, 2011. 


The opening words of para. 4900(8)(a), and para. (b), amended by P.C. 2001-1106, 
subsecs. 6(18), (19), June 14, 2001, Canada Gazette, Part II, July 4, 2001, applicable to 
property acquired after October 27, 1998. 


Subsec. 4900(8) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(9) [Small business investment — conditions] — For the 
purposes of subsection (6), where 


(a) a trust governed by a registered retirement savings plan, a 
registered education savings plan or a registered retirement in- 
come fund holds 


(i) an interest in a small business investment limited partner- 
ship, or 


(ii) an interest in a small business investment trust 


that holds a small business security (referred to in this subsec- 
tion as the “designated security”) of a corporation, and 


1986 
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(b) a person who is an annuitant, a beneficiary or a subscriber 
under the plan or fund is a designated shareholder of the 
corporation, 


the interest shall not be a qualified investment for the trust governed 
by the plan or fund unless 


(c) the designated security is a share of the capital stock of an 
eligible corporation, 


(d) the partnership or trust, as the case may. be, has no right to 
set off, assign or otherwise apply, directly or indirectly, the des- 
ignated security against the interest, 


(e) no person is obligated in any way, either absolutely or con- 
tingently, under any undertaking the intent or effect of which is 


(i) to limit any loss that the plan or fund may sustain by vir- 
tue of the ownership, holding or disposition of the interest, or 


(ii) to ensure that the plan or fund will derive earnings by 
virtue of the ownership, holding or disposition of the interest, 


(f) in the case of the partnership, there are more than 10 limited 
partners and no limited partner or group of limited partners who 
do not deal with each other at arm’s length holds more than 10 
per cent of the units of the partnership, and 


(g) in the case of the trust, there are more than 10 beneficiaries 
and no beneficiary or group of beneficiaries who do not deal 
with each other at arm’s length holds more than 10 per cent of 
the units of the trust. 
History: The opening words of para. 4900(9)(a), and para. (b), amended by P.C. 2001- 
1106, subsecs. 6(20), (21), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, appli- 
cable to property acquired after October 27, 1998. 


Subsec. 4900(9) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(10) [Repealed] 

History: Subsec. 4900(10) repealed by 2011, c. 24, subsec. 84(3), applicable Decem- 
ber 15, 2011. 

Subsec. 4900(10) amended by P.C. 2001-1106, subsec. 6(22), June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 1998. 


Subsec. 4900(10) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(11) [Small business investment for DPSP] — For the pur- 
poses of subsection (7), where 


(a) a trust governed by a deferred profit sharing plan or revoked 
plan holds 


(i) an interest in a small business investment limited partner- 
ship, or 


(ii) an interest in a small business investment trust 
that holds a small business security of a corporation, 


(b) payments have been made in trust to a trustee under the de- 
ferred profit sharing plan or revoked plan for the benefit of ben- 
eficiaries thereunder by the corporation or a corporation related 
thereto, and 

(c) the small business security is not an equity share described in 


paragraph (e) of the definition “qualified investment” in section 
204 of the Act, 


the interest referred to in subparagraphs (a)(i) and (ii) shall not be a 
qualified investment for the trust referred to in paragraph (a). 


History: Para. 4900(11)(c) amended by P.C. 2001-1106, subsec. 6(23), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, effective after April 1, 2001. 


Subsec. 4900(11) added by P.C. 1986-772, subsec. 2(2), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(12) [Small business corporation] — For the purposes of para- 
graph (e) of the definition “qualified investment” in. subsection 
146.1(1) of the Act, a property is prescribed as a qualified invest- 
ment for a trust governed by a registered education savings plan at 
any time if 

(a) at the time the property was acquired by the trust, 


(i) the property was a share of the capital stock of a specified 
small business corporation, 


Reg. 
S. 4900(14) 


(ii) the property was a share of the capital stock of a venture 
capital corporation described in any of sections 6700 to 
6700.2, or 


(iit) the property was a qualifying share in respect of a speci- 
fied cooperative corporation and the plan; and 


(b) immediately after the time the property was acquired by the 

trust, each person who is a beneficiary or a subscriber under the 

plan was not a connected shareholder of the corporation. 
Related Provisions: ITA 256(5.1), (6.2) — Meaning of “controlled directly or indi- 
rectly”; Reg. 4900(6) — Alternative definition of qualified investment; Reg. 


4901(2) — Meaning of “connected shareholder”, “qualifying share” and “specified co- 
operative corporation”. 


History: Subsec. 4900(12) amended by 2011, c. 24, subsec.: 84(4), applicable in re- 
spect of investments acquired after March 22, 2011. 


Para. 4900(12)(a) amended by 2009, c. 2, subsec. 105(9), applicable to 2009 et seq. 


Para. 4900(12)(b) amended to replace “prescribed venture capital corporation” with 
“venture capital corporation” by P:C. 2001-1370, para. 8(a), August 1, 2001, Canada 
Gazette, Part II, August 15, 2001, applicable after June 9, 2001. 


The opening and closing words of subsec. 4900(12) amended by P.C. 2001-1106, sub- 
secs. 6(24), (25), June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 
property acquired after October 27, 1998. 


Para. 4900(12)(b) amended by P.C. 1999-249, subsec. 1(2), February 18, 1999, Canada 
Gazette, Part Il, March 3, 1999, applicable to property acquired after August 1998. 


Para. 4900(12)(c) amended by P.C. 1995-1820, subsec. 1(3), October 31, 1995, Can- 
ada Gazette, Part II, November 15, 1995, applicable after December 2, 1992. 


Subsec. 4900(12) added by P.C. 1994-1074, subsec. 1(8), June 23, 1994, Canada Ga- 
zette, Part Il, July 13, 1994, applicable after December 2, 1992. 


1.T. Technical News: 9 (qualified investments — whether shareholders deal at arm’s 
length). 


(13) Notwithstanding subsection (12), where 


(a) a share that is otherwise a qualified investment for the pur- 
poses of paragraph (e) of the definition “qualified investment” in 
subsection 146.1(1) of the Act solely because of subsection (12) 
is held by a trust governed by a registered education savings 
plan, 


(b) an individual 
(i) provides services to or for, 
(ii) acquires goods from, or 
(iii) is provided services by 
the issuer of the share or a person related to that issuer, 
(c) an amount is received in respect of the share by the trust, and 


(d) the amount can reasonably, be considered, having regard: to 
all the circumstances, including the terms and conditions of the 
share, or any: agreement relating thereto and any dividend pro- 
vided on the share to be 


(i) on account of, or in lieu or in satisfaction of, payment for 
the services to or for the issuer or the person related to the 
issuer, or 


(ii) in respect of the acquisition of the goods from, or the 
services provided by, the issuer or the person related to the 
issuer, 


the share shall, immediately before the amount is received, cease to 
be and shall not thereafter be.a qualified investment for the trust. 


History: Para. 4900(13)(a) amended by 2011, c. 24, subsec. 84(5), applicable in re- 
spect of investments acquired after March 22, 2011. 


Para. 4900(13)(a) amended by P.C. 2001-1106, subsecs. 6(26), June 14, 2001, Canada 
Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 1998. 


Subsec. 4900(13) added by P.C. 1994-1074, subsec. 1(8), June 23, 1994, Canada Ga- 
zette, Part II, July 13, 1994, applicable after December 2, 1992. 


(14) For the purposes of paragraph (d) of the definition “qualified 
investment” in subsection 146(1) of the Act, paragraph (c) of the 
definition “qualified investment” in subsection 146.3(1) of the Act 
and paragraph (c) of the definition “qualified investment” in sub- 
section 207.01(1) of the Act, a property is prescribed as a qualified 
investment for a trust governed by a RRIF, RRSP or TFSA at any 
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time if, at the time the property was acquired by the trust, the 
property 
(a) was 


(i) a share of the capital stock of a specified small business 
corporation, 


(ii) a share of the capital stock of a venture capital corpora- 
tion described in any of sections 6700 to 6700.2, or 


(ili) a qualifying share in respect of a specified cooperative 
corporation and the RRIF, RRSP or TFSA; and 


(b) was not a prohibited investment for the trust. 


Related Provisions: Reg. 5001 — Conditions must be met on ongoing basis for 
prohibited-investment rules. 


History: The opening words of subsec. 4900(14), subpara. (a)(iii), amended by 2011, 
c. 24, subsecs. 84(6), (7), applicable in respect of investments acquired after March 22, 
2011. 


Subsec. 4900(14) added by 2009, c. 2, subsec. 105(10), applicable to 2009 er seq. 


Definitions [Reg. 4900]: “amount”, “annuity” —ITA 248(1); “arm’s length” — 
ITA 251(1); “bank”, “business” — ITA 248(1); “calendar year’ — Interpretation Act 
37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); “Canadian corporation” — 
ITA 89(1), 248(1); “Canadian resource property” —ITA 66(15), 248(1); ‘‘connected 
person” — Reg. 4901(2); “connected shareholder” — Reg. 4901(2), (2.1), (2.2); “con- 
trolled” — ITA 256(6), (6.1); “controlled directly or indirectly” — ITA 256(5.1), (6.2); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “cost amount” — ITA 248(1); 
“credit union” —ITA 137(6), 248(1); “deferred profit sharing plan” —ITA 147(1), 
248(1); “designated shareholder” —Reg. 4901(2), (2.3); “designated stock ex- 
change” —ITA 248(1), 262; “disposition”, “dividend”, “employee”, “employer” — 
ITA 248(1); “governing plan” — Reg. 4901(2); “Her Majesty” — Interpretation Act 
35(1); “individual”, “insurance corporation”, “insurer” — ITA 248(1); “issuer” — ITA 
146.2(1), 207.01(1); “licensed annuities provider’ — ITA 147(1), 248(1); “month” — 
Interpretation Act 35(1); “mortgage” — Reg. 4901(3)(a); “mortgage investment corpo- 
ration” —ITA 130.1(6), 248(1); “mutual fund trust” —ITA 132(6)-(7), 132.2(1)(q) 
[to be repealed], 132.2(3)(n) [draft], 248(1); “non-resident” —ITA 248(1); “obliga- 
tion” — Reg. 4900(1)(g), (h), (i); “person” —ITA 248(1); “plan trust” — Reg. 
4901(2); “prescribed” — ITA 248(1); “‘prescribed venture capital corporation” — Reg. 
6700; “principal amount”, “property” — ITA 248(1); “prohibited investment” — ITA 
207.01(1); “province” — Interpretation Act 35(1); “public corporation” — ITA 89(1), 
248(1); “qualified investment” —ITA 207.01(1); “qualifying share” — Reg. 4901(2); 
“registered disability savings plan” —ITA 146.4(1), 248(1); “RRIF’—ITA 
248(1)“registered retirement income fund’; “RRSP” —ITA 248(1)“registered retire- 
ment savings plan”; “registered education savings plan” — ITA 146.1(1), 248(1); “reg- 
istered home ownership savings plan” —ITA 248(1); “registered investment” — ITA 
204.4(1), 248(1); “registered retirement income fund” — ITA 146.3(1), 248(1); “regis- 
tered retirement savings plan” — ITA 146(1), 248(1); “registered securities dealer” — 
ITA 248(1); “related” — ITA 251(2)-(6); “resident in Canada” —ITA 250; “revoked 
plan” —ITA 204, Reg. 4901(2); “share”, “shareholder”, “small business corpora- 
tion” — ITA 248(1); “small business investment limited pattnership” — Reg. 4901(2), 
5102(1); “small business investment trust’ — Reg. 4901(2); 5103(1); “small business 
security” —Reg. 4901(2), 5100(2); “specified cooperative corporation” —ITA 
136(2), Reg. 4901(2); “specified corporation” — Reg. 4900(1)(t)(iv); “specified small 
business corporation” — Reg. 4901(2); “substituted” — ITA 248(5); “TFSA”, “taxable 
income’ —ITA 248(1); “taxation year’? —ITA 249; “taxpayer? —ITA 248(1); 
“trust” —ITA 104(1), 248(1), (3). 


Interpretation Bulletins [Reg. 4900]: IT-320R3: Qualified investments — Trusts 
governed by RRSPs, RESPs and RRIFs. 
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4901. Interpretation — (1) For the purposes of paragraphs 
204. 4(2)(b), (d) and (f) and of subsection 204.6(1) of the Act, a pro- 
perty is a prescribed investment for a corporation or trust, as the 
case may be, if it is a qualified investment for a plan or fund de- 
scribed in paragraphs 204.4(1)(a) to (d) of the Act in respect of 
which the corporation or trust is seeking registration or has been 
registered, as the case may be. 


History: Subsec. 4901(1) amended by P.C. 2001-1106, subsec. 7(1), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, effective after April 1, 2001. 


(1.1) [Revoked] 


History: Subsec. 4901(1.1) revoked by P.C. 1994-1074, subsec. 2(1), June 23, 1994, 
Canada Gazette, Part II, July 13, 1994, applicable after October 31, 1985. 


Para. 4901(1.1)(b) ‘substituted by P.C. 1986-2590, s. 13, November 20, 1986, Canada 
Gazette, Part II, December 10, 1986, applicable after October 31, 1985. 


Subsec. 4901(1.1) added by P.C. 1986-772, subsec. 3(1), March 26, 1986, Canada Ga- 
zette, Part II, April 16, 1986, effective after October 31, 1985. 


(2) In this Part, 


Income Tax Regulations 


“allocation in proportion to patronage”’ has the meaning assigned 
by subsection 135(4) of the Act; 


“connected person” under a governing plan of a plan trust means a 
person who is an annuitant, a beneficiary, an employer or a sub- 
scriber under, or a holder of, the governing plan and any person 
who does not deal at arm’s length with that person; 


“connected shareholder” of a corporation at any time is a person 
(other than an exempt person in respect of the corporation) who 
owns, directly or indirectly, at that time, not less than 10% of the 
issued shares of any class of the capital stock of the corporation or 
of any other corporation that is related to the ied aah and, for 
the purposes of this definition, 


(a) paragraphs (a) to (e) of the definition “specified shareholder” 
in subsection 248(1) of the Act apply, and 


(b) an exempt person in respect of a corporation is a person who 
deals at arm’s length with the corporation where the total of all 
amounts, each of which is the cost amount of any share of the 
capital stock of the corporation, or of any other corporation that 
is related to it, that the person owns or is deemed to own for the 
purposes of the definition “specified shareholder” in subsection 
248(1) of the Act, is less than $25,000; 


Related Provisions: Reg. 4901(2.1), (2.2) — Additional. rules. 


“consumer goods or services” has the meaning assigned by sub- 
section 135(4) of the Act; 


“designated shareholder” of a corporation at any time means a 
taxpayer who at that time 


(a) is, or is related to, a person (other than an exempt person) 
who owns, directly or indirectly, not less than 10% of the issued 
shares of any class of the capital stock of the corporation or of 
any other corporation that is related to the corporation and, for 
the purposes of this definition, 


(i) paragraphs (a) to (e) of the definition “specified share- 
holder” in subsection 248(1) of the Act apply, and 


(ii) an exempt person in respect of a corporation is a person 
who deals at arm’s length with the corporation where the to- 
tal of all amounts, each of which is the cost amount of any 
share of the capital stock of the corporation, or of any other 
corporation that is related to it, that the person owns or is 
deemed to own for the purposes of the definition “specified 
shareholder” in subsection 248(1) of the Act, is less than 
$25,000; 


(b) is or is related to a member of a partnership that controls the 
corporation, 


(c) is or is related toa beneficiary under a trust that controls the 
corporation, 


(d) is or is related to an employee of the corporation or a corpo- 
ration related thereto, where any group of employees of the cor- 
poration or of the corporation related thereto, as the case may 
be, controls the corporation, except where the group of employ- 
ees includes a person or a related group that controls the corpo- 
ration, or 


(e) does not deal at arm’s length with the corporation; 
Related Provisions: Reg. 4901(2.3) — Deemed designated shareholder. 


“governing plan” means a deferred profit sharing plan or a re- 
voked plan, a registered disability savings plan, a registered educa- 
tion savings plan, a registered retirement income fund; a registered 
retirement savings plan or a TFSA; 


“plan trust” means a trust governed by a governing plan; 


“qualifying share”, in respect of a specified cooperative corpora- 
tion and a governing plan, means a share of the capital or capital 
stock of the corporation where 


(a) ownership of the share or a share identical to the share is not 
a condition of membership in the corporation, or 
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(b) a connected person under the governing plan 


(i) has not received a payment from the corporation pursuant 
to an allocation in proportion to patronage in respect of con- 
sumer goods or services, and 


(ii) can reasonably be expected not to receive a payment, af- 
ter the acquisition of the shareby the. plan trust, from. the 
corporation pursuant to an allocation in proportion to pa- 
tronage in respect of consumer goods or services; 


“revoked plan” has the meaning assigned’ by section 204 of the 
Act; a. 


“small business investment limited partnership” has the meaning 
assigned by subsection 5102(1); 


“small business investment trust” has the meaning assigned by 
subsection 5103(1); and 


“small business security” has the. meaning, assigned by subsection 
5100(2). 


“specified cooperative corporation” means 


(a) a cooperative corporation within the meaning assigned by 
subsection 136(2) of the Act, or 


(b) a corporation that would be a cooperative corporation within 
the meaning assigned by subsection 136(2) of the Act if the pur- 
pose described in that subsection were the purpose of providing 
employment to the corporation’s members or customers. 


“specified small business corporation’, at any time, means a cor- 
poration (other than a cooperative corporation) that would, at that 
time or at the end of the last taxation year of the corporation that 
ended before that time, be a small business corporation if the ex- 
pression “Canadian-controlled private corporation” in the definition 
“small business corporation” in subsection 248(1) of the Act were 
read as “Canadian corporation (other than a corporation controlled 
at that time, directly or indirectly in any manner whatever, by one 
or more non-resident persons)”. 


History: The definitions “connected person”, “governing plan” and “qualifying share” 
amended by 2009, c. 2, subsecs. 106(2), (1), applicable to 2009 et seq. 


The definition “specified small business corporation” added by 2009, c. 2, subsec. 
106(3), applicable to 2009 et seq. 


The definition “connected person” added and the definition “governing plan” amended 
by. 2007, c.:35, subsecs. 127(1) and (2), applicable to 2008 et seq.:: 


The definition “governing plan” and the portion of the definition “qualifying share” 
before subpara: (b)(i) amended by P.C. 2001-1106, subsecs. 7(5), (7), June 14, 2001, 
Canada Gazette, Part II, July 4, 2001, applicable to property acquired after October 27, 
1998. 


The definition “revoked plan” amended by the said P.C. 2001-1106, subsec. 7(6), ef- 
fective after April’ 1, 2001. 


The definitions “allocation in proportion to patronage”, “consumer goods or services”, 
and “qualifying share’ added, the definition “connected shareholder” and para. (a) of 
“designated shareholder” amended, by P:C. 1995-1820, subsecs. 2(3), (4), (6), October 
31, 1995, Canada Gazette, Part Il, November 15, 1995; “connected shareholder” 


amendment and “allocation in proportion to patronage”, “consumer goods or services”, 
and “qualifying share” additions applicable after December 2, 1992, 


° except that where a property was acquired by a trust governed by_an RRSP or 
RRIF before November 30, 1994 and the annuitant under the fund or plan would, if 
the amended definition of “connected shareholder’ applied, be a connected share- 
holder of the corporation immediately after that time, the amended definition of 
“connected shareholder” would not apply in respect of that acquisition; and 


* with respect to property acquired before November 30, 1994, para. (a) of “qualify- 
ing share” shall be read as follows: 


(a) the share is not required to be purchased as a condition of membership in 
the corporation, or; f é 


para. (a) of “designated shareholder” applicable to, property acquired after November 
29, 1994. 


The definitions “connected shareholder”, “specified cooperative corporation” added by 
P.C. 1994-1074, subsec. 2(2), June 23, 1994, Canada Gazette, Part II, July 13, 1994, 
applicable after December 2; 1992. 


Paras. (b) to (d) of “designated shareholder” substituted by P.C. 1990-1837, s. 1, Au- 
gust 28, 1990, Canada Gazette, Part Il, September 12, 1990, applicable after 1988. 
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“Designated shareholder”, “small business investment limited partnership’, “small bus- 
iness investment trust” and “small business security” added by P.C. 1986-772, subsec. 


Reg. 
S. 5000 


3(2), March 26, 1986, Canada Gazette, Part Il, April 16, 1986, effective after Octobe 
31, 1985. 


(2.1) For the purposes ‘of the definition “connected shareholder” in 
subsection (2) and of subsection (2.2), each share of the capital of a 
specified cooperative corporation and all other shares of the capital 
of the corporation that have attributes identical to the attributes of 
that share shall be deemed to be shares of a class of the capital stock 
of the corporation. 

History: Subsec. 4901(2.1) added by P.C. 1995-1820, subsec. 2(8), October 31, 1995, 
Canada Gazette, Part Il, November 15, 1995, applicable after December 2, 1992, ex- 
cept that’ it does not apply where a property was acquired by a’ trust governed by an 
RRSP or RRIF before November 30, 1994 andthe annuitant under the fund or plan 
would, if Reg. 4901(2.1)—(2.3) and the amended version of 4901(2)‘connected_share- 
holder” applied, be a connected shareholder of the corporation immediately after that 
time. 


(2.2) For the purpose of this Part, a person is deemed to be a con- 
nected shareholder of a corporation at any time where the person 
would be a connected shareholder of the corporation ‘at that time if, 
at that time, 


(a) the person had each right that the person would be deemed to 
own at that time for the purposes cf the definition “specified 
shareholder” in subsection 248(1) of the Act if that right were a 
share of the capital stock of a corporation; 


(b) the person owned each share of a class of the capital stock of 
a corporation ‘that the person had a right at: that time under.a 
contract, in equity or otherwise, either immediately or in the fu- 
ture and either absolutely or contingently, to, acquire;..and 


(c),the cost amount to the person ofa share referred to in para- 
graph (b) were the.cost amount to the. person of the right to 
which the share relates. 


History: Subsec. 4901(2.2) added by P.C, 1995-1820, subsec. 2(8), October 31, 1995, 
Canada Gazette, Part Il, November 15, 1995, applicable after December 2, 1992, ex- 
cept that it does not apply where a property was acquired by a trust governed by an 
RRSP or RRIF before November 30, 1994 and the annuitant under, the fund or plan 
would, if Reg. 4901(2.1)-(2.3) and the amended version of 4901(2)“connected share- 
holder” applied, be a connected shareholder of the corporation immediately after that 
time. 


(2.3) For the purpose of this Part, a person is deemed to be a desig- 
nated shareholder of a ‘corporation at any time if the person would 
be a designated shareholder of the corporation at that time if, at that 
time, paragraphs (2.2)(a) to (c) applied in respect of that person. 


History: Subsec. 4901(2.3) added by P.C. 1995-1820, subsec. 2(8), October 31, 1995, 
Canada Gazette, Part Il, November 15, 1995, applicable to property acquired after No- 
vember 29,1994. 


(3), [Repealed] 


History: Subsec. 4901(3) repealed by P.C. 2005-1508;'s. 7, August 31, 2005; Canada 
Gazette, Part II, September 21, 2005, in force September 21, 2005. 


Definitions [Reg. 4901]: “allocation in ‘proportion to patronage”. —ITA 135(4); 
Reg. 4901(2); “amount” —ITA 248(1); “arm’s length” —ITA 251(1); “connected 
person” — Reg. 4901(2); “connected shareholder” — Reg. 4901(2), (2.1), (2.2); “con- 
sumer goods or services” —ITA 135(4), Reg. 4901(2);, “corporation” — ITA 248(1), 
Interpretation Act 35(1); “cost amount’ —ITA 248(1); “deferred profit sharing 
plan” —ITA 147(1), 248(1); “designated shareholder” — Reg. 4901(2), (2.3); “em- 
ployee”, “employer”, “employment”—ITA 248(1);' “exempt person” — Reg. 
4901(2)“connected shareholder”(b), “designated ~shareholder”(a)(ii);  “‘governing 
plan” — Reg: 4901(2); “identical” — ITA )248(12); “person” — ITA) 248(1); “plan 
trust” — Reg: 4901(2);. “property” — ITA. 248(1);: “registered disability . savings 
plan” — ITA 146.4(1), 248(1); “registered education savings plan” —ITA 146.1(1), 
248(1); “registered home ownership savings plan” —ITA 248(1); “registered retire- 
ment income fund” —ITA 146.3(1), 248(1); “registered retirement savings plan” — 
ITA 146(1), 248(1); “related” —ITA 251(2)-(6); “revoked plan” —ITA 204, Reg. 
4901(2); “share” — ITA 248(1), Reg. 4901(2.1); “small business corporation” —ITA 
248(1); “specified cooperative corporation” — ITA '136(2), Reg. 4901(2); “specified 
shareholder”, “TFSA” —ITA 248(1); “taxation year” —ITA 249; “taxpayer” —ITA 
248(1); “trust” —ITA. 104(1), 248(1), (3). 


PART L— TAX-FREE SAVINGS 
ACCOUNTS — PROHIBITED. INVESTMENTS 


5000. Non-prohibited investment — For the purpose of. the 
definition “prohibited investment” in subsection 207.01(1) of the 
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Act, an investment is prescribed excluded property at any time if it 
is 


(a) property described in paragraph 4900(1)G.1); or 


(b) a share of a mutual fund corporation or a unit of a mutual 
fund trust where 


(i) the corporation or trust is a mutual fund that is subject to, 
and substantially complies with, the requirements of National 
Instrument 81-102 Mutual Funds, as amended from time to 
time, of the Canadian Securities Administrators, and 


(ii) the time is before the end of the second taxation year of 
the corporation or trust. 


Definitions [Reg. 5000]: “corporation” —ITA 248(1), Interpretation Act 35(1); 
“mutual fund corporation” —ITA 131(8), 248(1); “mutual fund trust” —ITA 
132(6)-(7), 132.2(3)(n), 248(1); “prescribed”, “property”, “share” — ITA 248(1); “tax- 
ation year” — ITA 249; “trust” —ITA 104(1), 248(1), (3). 


5001. Prohibited investment — For the purpose of the defini- 
tion “prohibited investment” in subsection 207.01(1) of the Act, 
property that is a qualified investment for a trust governed by a 
RRIF, RRSP or TFSA solely because of subsection 4900(14) is pre- 
scribed property for the trust at any time if, at that time, it is not 
described in any of subparagraphs 4900(14)(a)(i) to (iii). 
Definitions [Reg. 5001]: “prescribed”, “property” — ITA 248(1); “RRIF” —ITA 
248(1)“registered retirement income fund”; “RRSP” —ITA 248(1)“registered retire- 
ment savings plan”; “TFSA” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3). 


History: Ss. 5000 and 5001 amended by 2011, c. 24, s. 85, applicable after March 22, 
2011 in respect of investments acquired at any time. 


Part L (ss. 5000, 5001) added by 2009, c. 2, s. 107, applicable to 2009 et seq. 


Former Part L repealed by P.C. 2005-1508, s. 9, August 31, 2005, Canada Gazette, 
Part II, September 21, 2005, deemed to have come into force June 29, 2005. 


Former para. 5000(1.4)(a) amended by the said P.C. 2005-1508, subsec. 8(1), applica- 
ble after 2002. 


Former paras. (b) to (d) of “qualified limited partnership” in subsec. 5000(7) amended, 
and paras. (e) and (e.1) added, by the said P.C. 2005-1508, subsec. 8(2), applicable for 
the purpose of determining if a partnership is, at any time after 2002, a qualified limited 
partnership. 


Former subparas. (f)(iv.1) and (iv.2) added to “qualifed limited partnership” in subsec. 
5000(7), subpara. (f)(v) amended, by the said P.C. 2005-1508, subsec. 8(3), applicable 
for the purpose of determining if a partnership is, at any time after 2002, a qualified 
limited partnership. 


Former para. (i) of “qualified limited partnership” in subsec. 5000(7) repealed by the 
said P.C. 2005-1508, subsec. 8(4), applicable for the purpose of determining if a part- 
nership is, at any time after 2002, a qualified limited partnership. 


The definition “specified property” added to former subsec. 5000(7) by the said P.C. 
2005-1508, subsec. 8(5), applicable after 2002. 


Former para. 5000(1.1)(c) repealed by P.C. 2003-1497, subsec. 3(1), October 2, 2003, 
Canada Gazette, Part Il, October 22, 2003, applicable after 2001. 


Former subsecs. 5000(1.3) to (1.6) and the definition “limited unit” in former subsec. 
5000(7) added by the said P.C. 2003-1497, subsecs. 3(2), (3), applicable after 2001. 


Para. (e) of “qualified limited partnership” in former subsec. 5000(7) repealed by the 
said P.C. 2003-1497, subsec. 3(5), applicable for the purpose of determining if a part- 
nership is, at any time after 2001, a “qualified limited partnership”. 


The opening words of subpara. (c)(i) of “specified international finance trust” in former 
subsec. 5000(7) amended to replace “to and acquired from” with “to” by the said P.C. 
2003-1497, subsec. 3(5), applicable to months that end after 1998. 


Former para. 5000(1)(c.2) added by P.C. 2001-1106, subsec. 8(2), June 14, 2001, Can- 
ada Gazette, Part Il, July 4, 2001, applicable to months that end after 1993. 


Former paras. 5000(1)(e) and (2)(c) amended by the said P.C. 2001-1106, subsecs. 
8(3), (4), applicable to months that end after 1999, except that in applying the para. 
where the relevant period for a particular month ends in 2000, the reference to “30%” 
shall be read as “25%”. 


Former subpara. (e)(ii) of “qualified limited partnership” in subsec. 5000(7) amended 
by the said P.C. 2001-1106, subsec. 8(5), applicable to periods that occur after 1985. 


Former subpara. (i)(vi) of “qualified limited partnership” amended, and subparas. 
(i)(vil) and (viii) added, by the said P.C. 2001-1106, subsec. 8(6), applicable after 
1999. 


Former subpara. 5002(a)(iv) amended, and subpara. (a)(v) added, by the said P.C. 
2001-1106, s. 9, applicable to months that end after 1993. 


Former cl. (c)(i)(E) of “specified international finance trust” amended to replace “the 
Export Development Corporation” with “Export Development Canada” by 2001, c. 33, 
para. 30(a), in force December 21, 2001. 


Income Tax Regulations 


Former paras. 5000(1.1)(d) and (e) added by P.C. 2000-725, subsec. 1(1), May 18, 
2000, Canada Gazette, Part Il, June 7, 2000, para. (d) applicable to months that end 
after 1998, and para. (e) applicable to months that end after 1997. 


“Designated limited partnership” added to former subsec. 5000(7) by the said P.C. 
2000-725, subsec. 1(2), applicable to months that end after 1997. 


“Specified international finance trust” added to former subsec. 5000(7) by the said P.C. 
2000-725, subsec. 1(2), applicable to months that end after 1998. 


Former subsecs. 5000(8) to (11) added the said by P.C. 2000-725, subsec. 1(3), appli- 
cable to months that end after 1997. 


The opening words of former subsec. 5000(7) amended by P.C. 2000-183, subsec. 2(1), 
February 17, 2000, Canada Gazette, Part Il, March 1, 2000, applicable after 1992. 


Former cl. (C) substituted for cls. (a)(i)(C) and (D) of “pooled fund trust” in subsec. 
5000(7), and cls. (a)(i)(E) to (H) renumbered as cls. (a)(i)(D) to (G), respectively, by 
the said P.C. 2000-183, subsecs. 2(2), (3), applicable after 1995. 


Former s. 5002 added by the said P.C. 2000-183, s. 3, applicable to months that end 
after 1992. 


Former subpara. (a)(i) of “pooled fund trust” in subsec. 5000(7) substituted by P.C. 
1997-100, s. 1, January 28, 1997, Canada Gazette, Part II, February 5, 1997, applicable 
after 1995. 


Definition of “pooled fund trust” in former subsec. 5000(7) amended by P.C. 1994- 
1074, s. 3, June 23, 1994, Canada Gazette, Part II, July 13, 1994, applicable after 1989. 


Former para. 5000(1)(e) and subsec. 5000(2) substituted by P.C. 1992-258, subsecs. 
1(1), (2), February 13, 1992, Canada Gazette, Part II, February 26, 1992, applicable to 
months ending after 1989 except that for months in 1990, 1991, 1992 and 1993 the 
reference in paras. (1)(e) and (2)(c) to “20 per cent” shall be read as “12 per cent”, “14 
per cent’, “16 per cent” and “18 per cent” respectively. 


Former subsecs. 5000(3) to (6) substituted by the said P.C. 1992-258, subsec. 1(2), 
applicable to months ending after 1989. 


That portion of “qualified limited partnership” in subsec. former 5000(7) preceding 
para. (a), and para. (i) thereof, substituted by the said P.C. 1992-258, subsecs. 1(2), (4), 
applicable after 1989. 


“Resource property trust” in former subsec. 5000(7) amended by P.C. 1991-2540, s. 8, 
December 16, 1991, Canada Gazette, Part II, January 15, 1992, applicable after 1985. 


Former para. 5000(1)(e) substituted by P.C. 1990-1837, subsec. 2(1), August 28, 1990, 
Canada Gazette, Part I, September 12, 1990. 


Former subsec. 5000(1.2) added by the said P.C. 1990-1837, subsec. 2(2), applicable to 
1987 et seq. 


Former paras. 5000(2)(a), (b) substituted by the said P.C. 1990-1837, subsec. 2(3), ap- 
plicable September 12, 1990. 


Former cl. (a)(i)(A) of “pooled fund trust” in subsec. 5000(7) substituted by the said 
P.C. 1990-1837, subsec. 2(4), applicable after October 31, 1985. 


Para. (e) of “qualified limited partnership” in former subsec. 5000(7) substituted by the 
said P.C. 1990-1837, subsec. 2(5), applicable after October 31, 1985. 


Former s. 5001 added by the said P.C. 1990-1837, s. 3, applicable to 1987 ef seq. 


Former subsec. 5000(1.1) added by P.C. 1986-772, subsec. 4(1), March 26, 1986, Can- 
ada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


“Qualified limited partnership” added to former subsec. 5000(7) by the said P.C. 1986- 
772, subsec. 4(2), effective after October 31, 1985. 


Former para. 5000(1)(c.1) added by P.C. 1985-2351, subsec. 1(1), July 24, 1985, Can- 
ada Gazette, Part Il, August 7, 1985, applicable with respect to trusts created after 
November 12, 1981. 


“Resource property trust” added to former subsec. 5000(7) by the said P.C. 1985-2351, 
subsec. 1(2), applicable with respect to trusts created after November 12, 1981. 


Cl. (a)(i)(A) and subpara. (a)(ii) of “pooled fund trust” in former subsec. 5000(7) sub- 
stituted by P.C. 1981-2518, s. 5, September 16, 1981, Canada Gazette, Part II, October 
14, 1981, effective January 1, 1981. 


Former Part L was consolidated by the Consolidated Regulations of Canada, chapter 
945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada 
Gazette, Part Il, August 8, 1979. 


PART LI — DEFERRED INCOME PLANS, 
INVESTMENTS IN SMALL BUSINESS 


History: Part LI (ss. 5100-5104) substituted by P.C. 1986-772, s. 5, March 26, 1986, 
Canada Gazette, Part II, April 16, 1986, effective after October 31, 1985. 


Former Part LI, which defined “permanent establishment”, was consolidated by the 
Consolidated Regulations of Canada, chapter 945, proclaimed in force August 15, 
1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 1979. 


5100. (1) In this Part, 
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“designated rate”, at any time, means 150 per cent of the highest 
of the prime rates generally quoted at, that time by the banks to 
which Schedule A to the Bank Act applies; 


“eligible corporation’, at any time, means 


(a).a particular corporation that is a taxable Canadian corpora- 
tion all or substantially all of the property of which is at that 
time 
(i) used in a qualifying active business carried on by the par- 
ticular corporation or by a corporation controlled by it, 


(ii) shares of the capital stock of one or more eligible corpo- 
rations that are related to the particular corporation, or debt 
obligations issued by those eligible. corporations, 


(iii) any combination of the properties described in subpara- 
graph (i) and (ii), 

(a.1) a specified holding corporation, or 

(b) a venture capital corporation described in section 6700, 

but does not include 

(c) a corporation (other than a mutual fund corporation) that is 
(i) a trader or dealer in securities, 
(ii) a bank, 
(iii) a corporation licensed or otherwise authorized under the 


laws of Canada or a province to carry on in Canada the busi- 
ness of offering to the public its services as a trustee, 


(iv).a credit union, 
(v) an insurance corporation, or 


(vi) a corporation the principal business of which is the lend- 
ing of money or the purchasing of debt obligations or'a com- 
bination of them, 


(d) a corporation controlled by one or more non-resident 
persons, 


(e) a venture capital corporation, other than a venture capital 
corporation described in section 6700,. or 


(f) a corporation that has made an election in respect of a partic- 
ular taxation year under subparagraph (iv) of the description of 
B in paragraph 204.82(2.2)(c.1) of the Act, if that time is in the 
12-month period that begins on the day that is six months after 
the day on which the particular taxation year ends; 


Related Provisions: ITA 256(6), (6.1) — Meaning of “controlled”. 


History: Paras. (b) and (e) of the definition “eligible corporation” in subsec. 5100(1) 
amended to replace “prescribed venture capital corporation described in section 6700” 
with “venture capital corporation described in section 6700” by P.C. 2001-1370, para. 
8(b), August 1, 2001, Canada Gazette, Part II, August 15, 2001, applicable after June 
9, 2001. 

Para. (f) of “eligible corporation’ added by the said P.C. 2001-1370, subsec. 1(2),. ap- 
plicable to taxation years that begin after 1997. 


Para. (c) of “eligible corporation” amended by P.C. 1999-249, subsec. 2(2), February 
18, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to taxation years that end 
after February 22, 1994. Para. (c) also was amended by P.C. 1999-249, subsec. 2(1), 
applicable to 1991 et seq. to read as follows: 


(c) a corporation (other than a mutual fund corporation) that is a taxpayer de- 
scribed in subsection 39(5) of the Act, 


Sibpara; (a)(i) of “eligible corporation” substituted, and para. (a.1) added, by P.C, 
1990-1837, subsecs. 4(1), (2), August 28, 1990, Canada Gazette, Part II, September 12, 
1990, applicable after October 31, 1985. 

Para. (d) of “eligible corporation” substituted by subsec. 4(3) of the said P.C. 1990- 
1837, applicable after 1988. 


I.T. Technical News: 25 (Silicon Graphics case — dispersed control is not control). 


“qualifying active business’’, at any time, means any business car- 
ried on primarily in Canada by a corporation, but does not include 


(a) a business (other than a business of leasing property other 
than real property) the principal purpose of which is to derive 
income from: property (including interest, dividends, rent and 
royalties), or 


(b) a business of deriving gains from the disposition of property 
(other than property in the inventory of the business), 


Reg. 
S. 5100(1) spe 


and, for the purposes of this definition, a business carried on prima- 
rily in Canada by a corporation, at any time, includes a business 
carried on by the corporation if, at that time, 


(c) at least 50 per cent of the full time employees of the corpora- 
tion and all corporations related thereto employed in respect of 
the business are employed in Canada, or 


(d) at least 50 per cent of the salaries and, wages paid to employ- 

ees of the corporation and. all corporations related thereto em- 
ployed in respect of the business are reasonably attributable to 
services rendered in Canada; 


“qualifying obligation’’; at any time, means a bond, debenture, 
mortgage, note or other similar obligation of a corporation ’de- 
scribed in paragraph 149(1)(0.2) or (0.3) of the Act; if 
(a) the obligation’ was issued by the corporation after October 
31, 1985, 


(b) the corporation used all or substantially all of the proceeds of 
the issue of the obligation within 90 days after the receipt 
thereof to acquire 


(i) small business securities, 


(ii) interests of a limited partner in small business investment 
limited partnerships, 


(iii) interests in small business investment trusts, or 


(iv) any combination of the properties described in subpara- 
graphs (i) to (iil) 
and, except as provided in subsection 5104(1), the corporation 
was the first person (other than a broker or dealer.in. securities) 
to have acquired the properties and the corporation has owned 
the properties continuously since they were so acquired, 


(c) the corporation does not hold, and no group of persons. who 
do not deal with each other at arm’s length and of which it is a 
member holds, more than 30 per cent of the outstanding shares 
of any class of voting stock of another corporation, except where 
all or any part of those shares were acquired in specified circum- 
stances, within the meaning of subsection 5104(2), 


(d) the recourse of the holder of the obligation against the corpo- 
ration with respect to the obligation is limited to the properties 
acquired with the proceeds of the issue of the obligation and any 
properties substituted therefor, and 


(e) the properties acquired with the proceeds of the issue of the 
obligation have not been disposed of, unless the disposition oc- 
curred within the 90 day period immediately preceding that 
time; 
History: The opening words of the definition “qualifying obligation” in subsec. 
5100(1) amended by P.C. 1994-1817, para. 62(f), November 1, 1994, Canada Gazette, 
Part II, November 30, 1994. 


“specified holding corporation’’, at any time, means a taxable Ca- 
nadian corporation where 


(a) all or substantially all of the collective property of the corpo- 
ration and of all other corporations controlled by it (each of 
which other corporations is referred to in this definition as a 
“controlled corporation’’), other than shares in the capital stock 
of the corporation or of a corporation related to it and debt obli- 
gations issued. by it or by.a corporation related to. it, is at, that 
time. used in a qualifying active business carried on by. the cor- 
poration, and 


(b) all or substantially all of the property of the corporation is at 
that time 
(i) property used in a qualifying active business carried on by 
the corporation or a controlled corporation, 
(ii) shares of the capital stock of one or more:controlled cor- 
porations or eligible corporations related to the corporation, 


(11) debt obligations issued by one or more controlled corpo- 
rations or eligible corporations related to the corporation, or 
(iv) any combination of the properties described in subpara- 
graphs (i), (ii) and (iii), 
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and in a determination of whether property is used in a qualifying 
active business for the purposes of paragraph (a), 


(c) where a business is cartied on by a controlled corporation, 


(i) the business shall be deemed to be a business carried on 
only by the corporation, and 


(ii) the controlled corporation shall be deemed to be the cor- 
poration in the application of paragraphs (c) and (d) of the 
definition “qualifying active business’, and 


(d) if a business of the corporation is substantially similar to one 
or more other businesses of the corporation, all those businesses 
shall. be deemed. collectively . to. be one. business. of . the 
corporation. 

Related Provisions: ITA 156(6), (6.1) — Meaning of “controlled”. 

History: “Specified holding corporation’? added by P:C. 1990-1837, subsec. 4(4), Au- 


gust 28, 1990, Canada Gazette, Part Il, September 12, 1990, applicable after October 
31, 1985. 


“specified property” means property described'in any of (a), (b), 
(c), (f) and (g) of the definition “qualified investment” in section 
204 of the Act. 

History: “Specified property” in subsec. 5100(1) amended by P.C. 2005-1508, subsec. 


10(1), August 31, 2005, Canada Gazette, Part II, September 21, 2005, deemed to have 
come into force June 29, 2005. 


(2) [Small business security] — For the purposes of this Part 
and clause (b)(iii)(A) of the definition “eligible investment” in sub- 
section 204.8(1) of the Act, a small business security of a person, at 
any time, is property of that person that is, at that time, 


(a) a share of the capital stock of an eligible corporation, 


(b) a debt obligation of an eligible corporation (other than a ven- 
ture capital corporation described in section 6700) that does not 
by its terms or any agreement related to the obligation restrict 
the corporation from incurring other debts and that is 


(i). secured. solely, by a floating charge on the assets of. the 
corporation and that by its terms or any agreement related 
thereto is subordinate to all other debt obligations of the cor- 
poration (other than a small business security issued by the 
corporation, or a debt obligation that is owing by the corpo- 
ration to a shareholder of the corporation or a person related 
to a shareholder of the corporation and that is not secured in 
any manner whatever), or 


(ii) not secured in any manner whatever, 
other than a debt obligation that 


(iii) where the debt obligation specifies an invariant rate of 
interest, has an effective annual rate of return that exceeds 
the designated rate for the day on which the obligation was 
issued, and 


(iv) in any other case, may have.an effective annual rate of 
return at a particular time that exceeds the designated rate at 
the particular time, 


(c) an option or right granted by an eligible corporation in con- 
junction with the issue of a share or debt obligation that qualifies 
as a small business security to acquire a share of the: capital 
stock of the corporation, or 


(d) an option or right granted for no consideration by an eligible 
corporation to a holder of a share that qualifies as a small busi- 
ness securities to acquire a share of the capital stock of the 
corporation 


if, immediately after the time of acquisition thereof, 


(e) the aggregate of the cost amounts to the person of all shares, 
options, rights and debt obligations of the eligible corporation 
and all corporations associated therewith held by the person 
does not exceed $10,000,000, and 


(f) the total assets (determined in accordance with generally ac- 
cepted accounting principles, on a:consolidated or combined ba- 
sis, where applicable) of the eligible corporation and all corpora- 
tions associated with it do not exceed $50,000,000 


Income Tax Regulations 


and includes 
(g) property of the person that is, at that time, 
(i) a qualifying obligation, or 
(11) [Repealed] 


(iii) a security (in this subparagraph referred to as the “new 
security”) described in any of paragraphs (a) to (d), where 
the new security was issued at a particular time 


(A) in exchange for, on the conversion of, or in respect of 
rights pertaining to a security (in this paragraph referred 
to as the “former security”) that would, if this subsection 
were read without reference to this subparagraph and par- 
agraph (h), be a small business security of the person im- 
mediately before the particular time, and 


(B) pursuant to an agreement entered into before the par- 
ticular time and at or before the time that the former se- 
curity was last acquired by the person, or 


(h) where the person is a small business investment corporation, 
small business investment limited partnership or small business 
investment trust, property of the person that is, at that time, a 
security (in this paragraph referred to as, the “new security’’) de- 
scribed in any of paragraphs (a) to (d), where the new. security 
was issued at a particular time not more than 5 years before that 
time in exchange for, on the conversion of, or in respect of rights 
pertaining to a security that would, if this subsection were read 
without reference to this paragraph, be a small business security 
of the person immediately before the particular time. 

Related Provisions: ITA 204.8(1)“eligible investment”(f). 

History: The opening words of subsec. 5100(2) amended by P.C. 2005-1508, subsec. 

10(2), August 31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable to 

taxation years that begin after 2004. 


Subpara. 5100(2)(g)(ii) repealed by the said P.C. 2005-1508, subsec. 10(3), deemed to 
have come into force June 29, 2005. 


The opening words of para. 5100(2)(b) amended by P.C. 2001-1370, para. 8(c), August 
1, 2001, Canada Gazette, Part II, August 15, 2001, applicable after June 9, 2001. 


The opening words of para. 5100(2)(b) amended by P.C. 1998-782, s. ‘1, May 7, 1998, 
Canada Gazette, Part Il, May 27, 1998, applicable to debt obligations issued after De- 
cember 5, 1996, other than debt obligations that were required to be issued pursuant to 
agreements in writing made on or before that date. 


The opening words of para. 5100(2)(f) substituted by P.C. 1994-1074, subsec: 4(1), 
June 23, 1994, Canada. Gazette, Part I, July 13, 1994, _applicable after 1991. 


All that portion of subsec. 5100(2) following para. (f) substituted by P.C.. 1992-258, 
subsec. 2(1), February 13, 1992, Canada Gazette, Part II, February 26, 1992, applies 
ble to property acquired after 1989. 


That portion of para. 5100(2)(b) preceding subpara. (ii) substituted by P.C. 1990-1837, 
subsec. 4(5), August 28, 1990, Canada Gazette, Part II, September 12, 1990, applicable 
in respect of debt obligations issued after September 12, 1990 other than debt obliga- 
tions that were required to be issued pursuant to agreements in writing entered into on 
or before that date. 


That portion of subsec. 5100(2) following para. (f) substituted by P.C. 1987-371, sub- 
sec. 1(1), March 5, 1987, Canada Gazette, Part II, March 18, 1987, effective after Oc- 
tober 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments. — Trusts eames by. 
RRSPs, RESPs and RRIFs. 


(2.1) [Prescribed venture capital corporation] — Where all 
or part of the property of a person consists of the shares of the capi- 
tal stock of a venture capital corporation described in section 6700, 
options or rights granted by the corporation, or debt obligations of 
the corporation, 


(a) the aggregate of the cost amounts to the person of all such 
property shall be deemed for the purposes of paragraph (2)(e) 
not to exceed $10,000,000; and 


(b) the total assets (determined in accordance with generally ac- 
cepted accounting principles, on a consolidated or combined ba- 
sis, where applicable) of the corporation and all corporations as- 
sociated with it shall be deemed for the purposes. of paragraph 
(2)(f) not to exceed $50,000,000. 


History: Subsec. 5100(2.1) amended to replace “prescribed venture capital corporation 
within the meaning assigned by’ with “venture capital corporation-described: in” by 


1992 
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P.C. 2001-1370, para. 7(a), August 1, 2001, Canada Gazette, Part Il, August 15, 2001, 
applicable after June 9, 2001. 


Para. 5100(2.1)(b) amended by P.C. 1994-1074, subsec. 4(2), June 23, 1994, Canada 
Gazette, Part II, July 13, 1994, applicable after 1991. 


Subsec. 5100(2.1) added by P.C. 1990-1837, subsec: 4(6), August 28, 1990, Canada 
Gazette, Part II, September 12, 1990, applicable after October 31, 1985. 


(3) [Interpretation for subsec. (2)] — For the purposes of sub- 
section (2), 


(a) in determining the effective annual rate of return in respect 
of a debt obligation of an eligible corporation, the value of any 
right to convert the debt obligation or any part thereof into, or to 
exchange the debt obligation or any part thereof for, shares of 
the. capital stock of the corporation or an) option or right to ac- 
quire such shares shall not be considered; and 


(b) a corporation shall be deemed not.to be associated with an- 
other at any time where the corporation would not be associated 
with the other if 


(i) the references to “controlled, directly or indirectly, in any 
manner whatever” in section 256 of the Act (other than sub- 
section (5.1) thereof) were read as references to “controlled”, 
and 


(11) such rights described in subsection 1 256(1 4) of the Act 
and shares, as were held at that time by a small. business in- 
vestment corporation, small business investment limited part- 
nership or small business investment trust, were disregarded. 


History: Subsec. 5100(3) substituted by P.C. 1990-1837, subsec. 4(7), August 28, 
1990, Canada Gazette, Part Il, September 12, 1990, applicable after 1988. 


(4) [Repealed] 


History: Subsec. 5100(4) repealed by P.C. 2005-1508, subsec. 10(4), August 31, 2005, 
Canada Gazette, Part II, September 21, 2005, deemed. to have come into force June 29, 
2005. 


Para. 5100(4)(b) substituted by P.C. 1992-258, subsec. 2(2), February 13, 1992, Can- 
ada Gazette, Part II, February 26, 1992, applicable to property acquired after 1989. 


Paras. 5100(4)(d), (e) added by P.C. 1990-1837, subsec. 4(8), August 28, 1990, Can- 
ada Gazette, Part II, September 12, 1990, applicable after 1989. 


Subsec. 5100(4) added by P.C. 1987-371, subsec. 1(2), March 5, 1987, Canada Ga- 
zette, Part II, March 18, 1987, effective after October 31, 1985. 


Definitions [Reg. 5100]: “arm’s length’”—ITA 251(1);. “associated” — Reg, 
5100(3)(b); “bank” — ITA 248(1), Interpretation Act 35(1); “business” — ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “controlled” — ITA..256(6), (6.1); 

“corporation” — ITA 248(1), Interpretation Act 35(1); “cost amount” — ITA: 248(1); 

“credit union” —ITA 137(6), 248(1); “designated rate’ — Reg. 5100(1); “dis- 
posed” — ITA 248(1)“disposition”: “disposition”, “dividend” — ITA 248(1); “eligible 
corporation” — Reg. 5100(1); “employed”, “employee” — ITA 248(1); “former secur- 
ity” — Reg. 5100(2)(g)(iii)(A); “insurance corporation”, “inventory” — ITA 248(1); 
“new security” — Reg. 5100(2)(g)(i1i), 5100(2)(h); “non-resident” —ITA 248(1); 
“person” — ITA 248(1), Reg. 5104(6); “prescribed” — ITA 248(1); “prescribed ven- 
ture capital corporation” — Reg. 6700; “property” — ITA 248(1); “province” — Inter- 
pretation Act 35(1); “qualifying active business” — Reg. 5100(1); “qualifying obliga- 
tion” —ITA 149(1)(0.2), (0.3), Reg. 5100(1); “related” — ITA 251(2)-(6); “share”, 
“shareholder” —ITA 248(1); “small business investment corporation” — Reg. 
5101(1); “small business investment limited partnership” — Reg. 5102(1); “small busi- 
ness, security” —Reg. 5100(2), 5104(3), (5); “specified circumstances” — Reg. 
5104(2); “specified holding corporation” — Reg. 5100(1);. “substituted” — ITA 
248(5); “taxable Canadian corporation” —ITA™ 89(1), 248(1);. “taxpayer” —ITA 
248(1); “trust” — ITA 104(1), 248(1), (3). 


5101. [Small business investment corporation] — (1) Sub- 
ject to subsection (4), for the purposes of this Part and paragraph 
149(1)(0.3) and paragraph (b) of the definition “small business pro- 
perty” in subsection 206(1) of the Act, a corporation is a small busi- 
ness investment corporation at any time if it is a Canadian corpora- 
tion incorporated after May 22, 1985 and at all times after it was 
incorporated and before that time 


(a) all of the shares, and rights to acquire shares, of the capital 
stock of the corporation were owned by 


(i) one or more registered pension plans, 


(ii) one or more trusts all the benebisatias of which were reg- 
istered pension plans, 


Reg. 
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(iii) one or more related segregated fund trusts (within the 
meaning assigned by paragraph 138.1(1)(a) of the Act) all 
the beneficiaries of which were registered pension plans, or 


(iv) one or more persons prescribed by section 4802 for the 
purposes of clause 149(1)(0.2)(iv)(D) of the Act; 


(b) its only undertaking was the investing of its funds and its 
investments consisted solely of 


(i) small business securities, 


(ii) interests of a limited partner in small business investment 
limited partnerships, 


(iii) interests in small business investment trusts, 
(iv) property (other than a small business security) that is 


(A) a share of the. capital stock of a corporation (other 
than a share that is issued to the corporation and that is 
either a share described in section 66.3 of the Act or a 
share in respect of which an amount has been designated 
under subsection 192(4) of the Act), or 


(B) a put, call, warrant or other right to acquire or sell a 
share described by clause (A), 


(v) specified properties, or 


(vi) any combination of properties described in any of sub- 
paragraphs (i) to (v) 


and, except as provided in subsection 5104(1), with respect to 
properties referred to in any of subparagraphs (i) to (iii), the cor- 
poration was the first person (other than a broker or dealer in 
securities) to have acquired the properties and the corporation 
has owned the properties continuously since they were so 
acquired; 

(c) it has complied with subsection (2); 


(d) it did not hold, and no group of persons who did not deal 
with each other at arm’s length and of which it was a member 
held, more than 30 per cent of the outstanding shares of any 
class of voting stock of a corporation, except where 


(i) all or any part of those shares were acquired in specified 
circumstances within the meaning of subsection 5104(2), or 


(11) those shares were of any class of voting stock of a ven- 
ture capital corporation described in section 6700; 


(e) it has not borrowed money except from its shareholders; and 


(f) it has not accepted deposits. 


Related Provisions: ITA 253.1 — Limited partner not considered to carry on busi- 
ness of partnership. 

History: Subpara. 5101(1)(b)(iv) amended by P.C, 2005-1508, s. 11, August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, deemed to have come into force June 29, 
2005. 


Subpara. 5101(1)(d)(ii) amended to replace “prescribed venture capital corporation 
within the meaning assigned by” with “venture capital corporation described in” by 
P.C. 2001-1370, para. 7(b), August 1, 2001, Canada Gazette, Part II, August 15, 2001, 
applicable after June 9, 2001. 

Para. 5101(1)(b)(iv) added, paras. (iv), (v) renumbered as (v) and (vi), by P.C. 1994- 
1074, s. 5; June 23, 1994, Canada Gazette, Part Il, July 13, 1994, applicable after 1990. 


Para. 5101(1)(a) amended by P.C. 1991-2540, s. 8, December 16, 1991, Canada Ga- 
zette, Part Il, January 15, 1992, applicable after 1985. 


Para. 5101(1)(d) substituted by P.C. 1990-1837, s..5, August 28, 1990, Canada Ga- 
zette, Part I, September 12, 1990, applicable after October 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. 


(2) Every small business investment corporation shall at all times 
hold properties referred to in subparagraphs (1)(b)(i) to (iii), the ag- 
gregate of the cost amounts of which is not less than 75 per cent of 
the amount, if any, by which 


(a) the aggregate of all amounts each of which is the amount of 
consideration for the issue of shares of its capital stock or debt to 
its shareholders or the amount of a contribution of capital by its 
shareholders received by it more than 90 days before that time 
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exceeds 
(b) the aggregate of 


(i) all amounts paid by it before that time to its shareholders 
as a return of capital or a repayment of debt, and 


(ii) the amount, if any, by which the aggregate of its losses 
from the disposition of properties disposed of before that 
time exceeds the aggregate of its gains from the disposition 
of properties disposed of before that time. 


(3) For the purposes of subsection (2), where a small business in- 
vestment corporation disposes of a property referred to in subpara- 
graphs (1)(b)(i) to (iii), it shall be deemed to continue to hold the 
investment for a period of 90 days following the date of the 
disposition. 


(4) For the purposes of paragraph 149(1)(0.3) of the Act, where a 
small business investment corporation holds an interest in a partner- 
ship or trust that qualified as a small business investment limited 
partnership or small business investment trust, as the case may be, 
when the interest was acquired and that, but for this subsection, 
would cease at a subsequent time to so qualify, the interest in the 
partnership or trust shall be deemed to be an interest in a small busi- 
ness investment limited partnership or small business investment 
trust, as the case may be, for the 24 months immediately following 
the subsequent time. 

Definitions [Reg. 5101]: “amount” —ITA 248(1); “arm’s length” —ITA 251(1); 
“borrowed money’, “business” — ITA 248(1); “Canadian corporation” — ITA 89(1), 
248(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “cost amount’ — ITA 
248(1); “disposed”, “disposes”? —ITA 248(1)“disposition”, “disposition” — ITA 
248(1); “month” — Interpretation Act 35(1); “person” — ITA 248(1), Reg. 5104(6); 
“prescribed” —ITA 248(1); “prescribed venture capital corporation” — Reg. 6700; 
“property”, “registered pension plan” —ITA 248(1); “related” —ITA 251(2)-(6); 
“share”, “shareholder” —ITA 248(1); “small business investment corporation” — 
Reg. 5101(1); “small business investment limited partnership” — Reg. 5102(1); “small 
business security” — Reg. 5100(2), 5104(3), (5); “specified circumstances” — Reg. 
5104(2); “specified property” — ITA 204*qualified investment’(a), (b), (c), (f, (g), 
Reg. 5100(1); “trust” —ITA 104(1), 248(1), (@); “undertaking” —ITA 253.1. 


5102. [Small business investment limited partnership] — 
(1) For the purpose of this Part, a partnership is a small business 
investment limited partnership at any particular time if at all times 
after it was formed and before the particular time 


(a) it had only one general partner, 


(b) the share of the general partner, as general partner, in any 
income of the partnership from any source in any place, for any 
period, was the same as his share, as general partner, in 


(i) the income of the partnership from that source in any 
other place, 


(11) the income of the partnership from any other source, 
(iii) the loss of the partnership from any source, 

(iv) any capital gain of the partnership, and 

(v) any capital loss of the partnership 


for that period, except that the share of the general partner, as 
general partner, in the income or loss of the partnership from 
specified properties may differ from his share, as general part- 
ner, in the income or loss of the partnership from other sources, 


(c) the share of the general partner, as general partner, in any 
income or loss of the partnership for any period was not less 
than his share, as general partner, in the income or loss of the 
partnership for any preceding period; 


(d) the interests of the limited partners were described by refer- 
ence to units of the partnership that were identical in all respects, 


(e) no limited partner or group of limited partners who did not 
deal with each other at arm’s length held more than 30 per cent 
of the units of the partnership and, for the purposes of this 
paragraph, 
(1) a small business investment corporation that has not bor- 
rowed money and in which no shareholder or group of share- 
holders who did not deal with each other at arm’s length held 
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more than 30 per cent of the outstanding shares of any class 
of voting stock shall be deemed not to be a limited partner, 
and 


(ii) the general partner shall be deemed not to hold any unit 
of the partnership as a limited partner, and 


(f) its only undertaking was the investing of its funds and its 
investments consisted solely of 


(i) small business securities where, except as § proviaal in 
subsection 5104(1), the partnership was the first person 
(other than a broker or dealer in securities) to have acquired 
the securities and it has owned the securities continuously 
since they were so acquired, 


(ii) property (other than a small business security) that is 


(A) a share of the capital stock of a corporation (other 
than a share that is issued to the partnership and that is 
either a share described in section 66.3 of the Act or a 
share in respect of which an amount has been designated 
under subsection 192(4) of the Act), or 


(B) a put, call, warrant or other right to acquire or sell a 
share described by clause (A), 


(iii) specified properties, or 
(iv) any combination of od pal gi pe described in any of sub- 
paragraphs (i) to (iii), 

(g) it has complied with subsection (2), 


(h) it has not borrowed money except for the purpose of earning 
income from its investments and the amount of any such bor- 
rowings at any time did not exceed 20 per cent of the partnership 
capital at that time, and 


(i) it has not accepted deposits. 


History: The opening words of subsec. 5102(1) and subpara. (1)(f)(ii) amended by 
P.C. 2005-1508, subsecs. 12(1), (2), August 31, 2005, Canada Gazette, Part II, Sep- 
tember 21, 2005, deemed to have come into force June 29, 2005. 


Subpara. 5102(1)(f)(ii) added, subparas. 5102(1)(f)(ii) and (iii) renumbered as (iii) and 
(iv), by P.C. 1994-1074, s. 6, June 23, 1994, Canada Gazette, Part II, July 13, 1994, 
applicable after 1990. 


Para. 5102(1)(e) substituted by P.C. 1990-1837, s. 6, August 28, 1990, Canada Ga- 
zette, Part II, September 12, 1990, applicable after October 31, 1985. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed. by 
RRSPs, RESPs and RRIFs. 


(2) The aggregate of the cost amounts to a small business invest- 
ment limited partnership of small business securities held by it at 
any time shall not be less than the amount, if any, by which the 
aggregate of 


(a) 25 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 12 
months before that time and not more than 24 months before 
that time as consideration for the issue of its units or in re- 
spect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its members and designated by the partnership as a return of 
the consideration referred to in subparagraph (i), 


(b) 50 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 24 
months before that time and not more than 36 months before 
that time as consideration for the issue of its units or in re- 
spect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its members and designated by the partnership as a return of 
the consideration referred to in subparagraph (i), and 


(c) 75 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 36 
months before that time as consideration aon the issue of its 
units or in respect of its units 
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exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its members and designated by the partnership as a return of 
the consideration referred to in subparagraph (1), 


exceeds 75 per cent of the amount, if any, by which the aggregate 
of its losses from the disposition of properties disposed. of before 
that time exceeds the aggregate of its gains from the disposition of 
properties disposed of before that time. 


(3) For the purposes of subsection (2), where a small business in- 
vestment limited partnership disposes of a small business security it 
shall be deemed to continue to hold the investment for a period of 
90 days following the date of the disposition. 

Definitions [Reg. 5102]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“borrowed money”, “business” —ITA 248(1); ‘capital gain” —ITA 39(1), 248(1); 
“capital loss” — ITA 39(1)(b), 248(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “cost amount” — ITA 248(1);. “disposed”, “disposes” — ITA 248(1)“disposi- 
tion”; “disposition” — ITA 248(1); “month” — Interpretation Act 35(1); “person” — 
ITA 248(1), Reg. 5104(6); “property” —ITA 248(1); “share”, “shareholder” — ITA 
248(1); “small business investment corporation” — Reg. 5101(1); “small business in- 
vestment limited partnership” — Reg. 5102(1); “small business security” — Reg. 
5100(2), 5104(3), (5); “specified property” —ITA 204“qualified investment”(a), (b), 
(c), (f), (g), Reg. 5100(1). 


5103. [Small business investment trust] — (1) For the pur- 
poses of this Part and subsection 259(5) of the Act, a trust is a small 
business investment trust at any particular time if at all times after it 
was created and before the particular time 


(a) it was resident in Canada; 


(b) the interests of the beneficiaries under the trust were de- 
scribed by reference to units of the trust that were identical in all 
respects; and 


(c) no beneficiary or group of beneficiaries who did not deal 
with each other at arm’s length held more than 30% of the units 
of the trust and, for the purposes of this paragraph, a small busi- 
ness investment corporation that has not borrowed money and in 
which no shareholder or group of shareholders who did not deal 
with each other at arm’s length held more than 30 per cent of the 
outstanding shares of any class of voting stock shall be deemed 
not to be a beneficiary; 


(d) its only undertaking was the investing of its funds and its 
investments consisted solely of 


(i) small business securities where, except as provided in 
subsection 5104(1), the trust was the first person (other than 
a broker or dealer in securities) to have acquired the securi- 
ties and it has owned the securities continuously since they 
were so acquired, 


(11) property (other than a small business security) that is 


(A) a share of the capital stock of a corporation (other 
than a share that is issued to the trust and that is either a 
share described in section 66.3 of the Act or a share in 
respect of which an amount has been designated under 
subsection 192(4) of the Act), or 


(B) a put, call, warrant or other right to acquire or sell a 
share described by clause (A), 
(iii) specified properties, or 
(iv) any combination of properties described. in. subpara- 
graphs (1) to (a1); 
(e) it has complied with subsection (2); 
(f) it has not borrowed money except for the purpose of earning 
income from its investments and the amount of any such bor- 
rowings at any time did not exceed 20:per cent of the trust capi- 
tal at that time; and 
(g) it has not accepted deposits. 


History: The opening words of subsec. 5103(1) and subpara. (1)(d)(ii) amended by 
P.C. 2005-1508, subsecs. 13(1), (2), August 31, 2005, Canada Gazette, Part Il, Sep- 
tember 21, 2005, deemed to have come into force June 29, 2005. 
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Subpara. 5103(1)(d)(ii) added, subparas. 5103(1)(d)(ii) and (iii) renumbered as (iii) and 
(iv), by P.C. 1994-1074, s. 7, June 23, 1994, Canada Gazette, Part Il, July 13, 1994, 
applicable after 1990. 


Interpretation Bulletins: IT-320R3: Qualified investments — Trusts governed by 
RRSPs, RESPs and RRIFs. ‘ 


(2) The aggregate of the cost amounts to a small business invest- 
ment trust of small business securities held by it at any time shall 
not be less than the amount, if any, by which the aggregate of 


(a) 25 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 12 
months before that time and not more than 24 months before 
that time ‘as consideration for the issue of its units or in re- 
spect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its beneficiaries and designated by the trust as a return of the 
consideration referred to in subparagraph (i), 


(b) 50 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 24 
months before that time and not more than 36 months before 
that time as consideration for the issue of its units or in re- 
spect of its units 


exceeds 


(ii) the aggregate of all amounts paid by it before that time to 
its beneficiaries and designated by the trust as a return of the 
consideration referred to in subparagraph (i), and 


(c) 75 per cent of the amount, if any, by which 


(i) the aggregate of all amounts received by it more than 36 
months before that time as consideration for the issue of its 
units or in respect of its units 


exceeds 


(ii). the aggregate of all amounts paid by it before that time to 
its beneficiaries and designated by the trust as a return of the 
consideration referred to in subparagraph (1) 


exceeds 75 per cent of the amount, if any, by which the aggregate 
of its losses from the disposition. of properties disposed of before 
that time exceeds the aggregate of its gains from the disposition of 
properties disposed of before that time, 


(3) For the purposes of subsection (2), where a small business in- 
vestment trust disposes of a small business security it shall be 
deemed to continue to hold the investment for a period of 90 days 
following the date of disposition. 


Definitions [Reg. 5103]: “amount” —ITA 248(1); “arm’s length” — ITA 251(1); 
“borrowed money”, “business” — ITA 248(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “cost amount’ —ITA 248(1); “disposed”, “disposes” — ITA 
248(1)‘disposition”; “disposition” —ITA 248(1); “month” — Interpretation Act 
35(1); “person” —ITA 248(1), Reg. 5104(6); “property” — ITA 248(1); “resident in 
Canada” —ITA 250; “share”, “shareholder” —ITA 248(1); “small business invest- 
ment corporation” — Reg. 5101(1); “small business security’ — Reg. 5100(2), 
5104(3), (5); “specified property” —ITA 204“qualified investment’(a), (b), (c), (f), 
(g), Reg. 5100(1); “trust” —ITA 104(1), 248(1), (3). 


5104. (1) Notwithstanding paragraph (b) of the definition “qualify- 
ing obligation” in subsection 5100(1) and paragraphs 5101(1)(b), 
5102(1)(f) and 5103(1)(d), the corporation, partnership or trust, as 
the case may be, may acquire a small business security that another 
person (other than a broker or dealer in securities) had previously 
acquired if 

(a) the small business security is a share of the capital stock of 

an eligible corporation having full voting rights under all cir- 

cumstances; and 


(b) except where the share was acquired in specified circum- 
stances within the meaning of subsection (2), the share was ac- 
quired from an officer or employee of the eligible corporation or 
a person related to the officer or employee. 
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(2) For the purposes of this Part, 
(a) where a person acquires a share of a corporation 


(i) as part of a proposal to, or an arrangement with, the cor- 
poration’s creditors that has been approved by a court under 
the Bankruptcy [and Insolvency] Act or the Companies’ 
Creditors Arrangement Act, 


(ii) at a time when all or substantially all of the corporation’s 
assets were under the control of a receiver, receiver-manager, 
sequestrator or trustee in bankruptcy, or 


(iii) at a time when, by reason of financial difficulty, the cor- 
poration was in default, or could reasonably be expected to 
default, on a debt obligation held by a person with whom the 
corporation was dealing at arm’s length, 


the person shall be deemed, at any time within 36 months after 
he acquired the share, to have acquired it in specified 
circumstances; 


(b) where a person acquires a share of a corporation for the pur- 
poses of facilitating the disposition of the entire investment of 
the person in the corporation, the person shall be deemed, at any 
time within 12 months after he acquired the share, to have ac- 
quired it in specified circumstances; and 


(c) a qualified trust (within the meaning assigned by subsection 
259(3) of the Act) is deemed not to hold any property for any 
period in respect of which subsection 259(1) of the Act is 
applicable. 
History: Para. 5104(2)(c) added by P.C. 1990-1837, s. 7, August 28, 1990, Canada 
Gazette, Part II, September 12, 1990, applicable after October 31, 1985. 


Paras. 5104(2)(a) and (b) substituted by P-C. 1986-2590, s. 14, November 20, 1986, 
Canada Gazette, Part Il, December 10, 1986, applicable after October 31, 1985. 


(3) Where the purchaser of a property that, but for this subsection, 
would at the time of its acquisition be a small business security (or, 
where the purchaser is a partnership, a member thereof) knew at the 
time of acquisition that the issuer of the security would, within the 
immediately following 12 months, cease to qualify as an eligible 
corporation, the property shall be deemed never to have been a 
small business security of the purchaser. 


(4) Where a person who holds a share of or an interest in a corpora- 
tion, partnership or trust that, but for this subsection, would be a 
small business investment corporation, small business investment 
limited partnership or small business investment trust knew at the 
time of issue of the share or interest, as the case may be, or at the 
time of making any contribution in respect of the share or interest, 
that 


(a) a substantial portion of 
(i) the consideration for the issue of the share or interest, or 
(ii) the contribution in respect of the share or interest 


would not be invested by the corporation, partnership or trust, as 
the case may be, directly or indirectly in small business securi- 
ties, and 


(b) all or substantially all of 
(1) the consideration for the issue of the share or interest, or 
(ii) the contribution in respect of the share or interest 


would be returned to the purchaser within the immediately fol- 
lowing 24 months, 


the corporation, partnership or trust shall be deemed to have ceased 
at that time to be a small business investment corporation, small 
business investment limited partnership or small business invest- 
ment trust. 


(5) Where, but for this subsection, a property that qualified as a 
small business security when it was acquired would cease at a sub- 
sequent time to so qualify, the property shall be deemed to be a 
small business security for the 24 months immediately following 
the subsequent time. 


(6) For the purposes of this Part, a partnership shall be deemed to be 
a person. 
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Definitions [Reg. 5104]: “arm’s length” — ITA 251(1); “business” —ITA 248(1); 
“corporation” —ITA 248(1), Interpretation Act 35(1); “disposition” —ITA 248(1); 
“eligible corporation” — Reg. 5100(1); “employee” —ITA 248(1); “month” — Inter- 
pretation Act 35(1); “officer”? — ITA 248(1); “person” —ITA 248(1), Reg. 5104(6); 
“property” — ITA 248(1); “related” — ITA 251(2)-+(6); “share” — ITA 248(1); “small 
business investment corporation” — Reg. 5101(1); “small business investment limited 
partnership” — Reg.-5102(1); “small business security” — Reg. 5100(2), 5104(3), (5); 
“specified circumstances” — Reg. 5104(2), (2)(b); “trust” —ITA 104(1), 248(1), (3). 


PART LI] — CANADIAN MANUFACTURING 
AND PROCESSING PROFITS 


History: Part LII was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


5200. Basic formula — Subject to section 5201, for the purposes 
of paragraph 125.1(3)(a) [125.1(3)“Canadian manufacturing and 
processing profits’] of the Act, “Canadian manufacturing and 
processing profits” of a corporation for a taxation year are hereby 
prescribed to be that proportion of the corporation’s adjusted busi- 
ness income for the year that 


(a) the aggregate of its cost of manufacturing and processing 
capital for the year and its cost of manufacturing and processing 
labour for the year, 
is of 
(b) the aggregate of its cost of capital for the year and its cost of 
labour for the year. 
Definitions [Reg. 5200]: “adjusted business income” — Reg. 5202, 5203(1); “cor- 
poration” — ITA 248(1), Interpretation Act 35(1); “cost of capital”, “cost of labour’ — 
Reg. 5202, 5203(1), 5204; “cost of manufacturing and processing capital”, “cost of 


manufacturing and processing labour’ —Reg. 5202, 5204; “prescribed’?— ITA 
248(1); “taxation year” — ITA 249. 


Interpretation Bulletins: IT-145R: Canadian manufacturing and processing prof- 
its — reduced rate. of corporate tax. 


5201. Small manufacturers’ rule — For the purposes of para- 
graph 125.1(3)(a) [125.1(3)“Canadian manufacturing and process- 
ing profits”] of the Act, “Canadian manufacturing and processing 
profits” of a corporation for a taxation year are hereby prescribed to 
be equal to the corporation’s adjusted business income for the year 
where 


(a) the activities of the corporation during the year were prima- 
rily manufacturing or processing in Canada of goods for sale or 
lease; 


(b) the aggregate of 


(i) the aggregate of all amounts each of which is the income 
of the corporation for the year from an active business minus 
the aggregate of all amounts each of which is the loss of the 
corporation for the year from an active business, and 


(ii) if the corporation is associated in the year with a Cana- 
dian corporation, the aggregate of all amounts each of which 
is the income of the latter corporation from an active busi- 
ness for its taxation year coinciding with or ending in the 
year, 


did not exceed $200,000; 


(c) the corporation was not engaged in any of the activities listed 
in subparagraphs 125.1(3)(b)(i) to (ix) [125.1(3)“manufacturing 
or processing’’(a) to (k)] of the Act at any time during the year; 


(c.1) the corporation was not engaged in the processing of ore 
(other than iron ore or tar sands) from a mineral resource located 
outside Canada to any stage that is not beyond the prime metal 
stage or its equivalent; 


(c.2) the corporation was not engaged in the processing of iron 
ore from a mineral resource located outside Canada to any stage 
that is not beyond the pellet stage or its equivalent; 


(c.3) the corporation was not engaged in the processing of tar 
sands located outside Canada to any stage that is not beyond the 
crude oil stage or its equivalent; and 
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(d) the corporation did not carry on any active business outside 
Canada at any time during the year. 


History: Paras. 5201(c.1) to (c.3) added by P.C. 1994-230, s. 5, February 10, 1994, 
Canada Gazette, Part II, February '23, 1994, applicable to 1990 et seq. 


All that portion of para. 5201(b) following subpara. (ii) substituted by P.C. 1982-3198, 
October 21, 1982, Canada Gazette, Part Il, November 10, 1982, applicable to 1982 et 
seq. 


Definitions [Reg. 5201]: “active business” — ITA 248(1); “adjusted business in- 
come” — Reg. 5202, 5203(1); “amount” —ITA 248(1); “associated” —ITA 256; 
“Canada” — ITA 255, Interpretation Act 35(1); “Canadian corporation” — ITA 89(1), 
248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “mineral resource”, 
“prescribed”, “tar sands” — ITA 248(1); “taxation year’? —ITA 249. 


5202. Interpretation — In this Part, except as otherwise provided 
in section 5203. or 5204, 


“adjusted business income” of a corporation for a taxation year 
means the amount, if any; by which 


(a) the aggregate of all amounts each of which is the income of 
the corporation for the year from an active business carried on in 
Canada 


exceeds 


(b) the aggregate of all amounts each of which is the loss of the 
corporation for the year from an active business carried on in 
Canada; 


“Canadian resource profits” has the meaning that would be as- 
signed to the’ expression “resource profits” by section 1204 if 


(a) section 1204 were read without reference to subparagraph 
1204(1)(b)(iv), and 


(b) the definition “resource activity” in subsection 1206(1) were 
read without reference to paragraph (d) of that definition; 
History: The definition “Canadian resource profits” in s. 5202 amended by P.C. 1996- 


1488, s. 6, September 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable 
to taxation years that begin after December 20, 1991. 


“Canadian resource profits” added by P.C. 1994-230, s. 6, February 10, 1994, Canada 
Gazette, Part II, February 23, 1994, applicable to 1990 et seq: 


“cost of capital’ of a corporation for a taxation year means an 
amount equal to the aggregate of 


(a) 10 per cent of the aggregate of all amounts each of which is 
the gross cost to.the corporation of a property referred to in para- 
graph 1100(1)(e), (f),.(g) or (h), paragraph 1102(1)(d) or (g) or 
Schedule II that 


(i) was owned by the corporation at the end of the year, and 


(ii) was used by the corporation at any time: during the year, 
and 


(b) the aggregate of all amounts each of which is the rental cost 
incurred by the corporation during,.the year for the use of any 
property a portion of the gross cost of which would be included 
by virtue of paragraph (a) if the property were owned by the 
corporation at the end of the year, 
but for the purposes of this definition, the gross cost of a property or 
rental cost for the use of any property does not include that portion 
of those costs that reflects the extent to which the property was used 
by, the corporation during the year 


(c) in an active business carried on outside Canada, or 
(d) to earn Canadian investment income or foreign investment 
income as defined in subsection 129(4) of the Act; 
“cost of labour” of a corporation for a taxation year means an 
amount equal to the aggregate of: 


(a) the salaries and wages paid or payable during the year to all 
employees of the corporation for services performed during the 
year, and 


(b) all other amounts each of which isan amount paid or payable 
during the year for the performance during the year, by any per- 


Reg. 
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son other than an employee of the corporation, of functions re- 
lating to 


(i) the management or administration of the corporation, 
(ii) scientific research and experimental development, or 


(iii) a service or function that would normally be performed 
by an employee of the corporation, 


but for the purposes of this definition, the salaries and wages re- 
ferred to in paragraph (a) or other amounts referred to in paragraph 
(b) do not include that portion of those amounts that 


(c) was included in the gross cost to the corporation of a pro- 
perty (other than a property that was manufactured by the corpo- 
ration and leased during’ the year by the corporation to another 

~ person) that was included in computing the cost of capital of the 
corporation for the year, or 


(d) was related to an active business carried on outside Canada 
by the corporation; 
History: Subpara. (b)(ii) of the definition 5202“cost of labour” amended by .P.C. 2000- 


1095, 's. 2, July. 27, 2000, Canada Gazette, Part Il, August 16, 2000, applicable to costs 
incurred after Feburary 27, 1995. 


“cost of manufacturing and processing capital’’ of a corporation 
for a taxation year means 100/85 of that portion of the cost of capi- 
tal of the corporation for that year that reflects the extent to which 
each property. included in the calculation thereof was used directly 
in qualified activities of the corporation during the year, but the 
amount so calculated shall not exceed the cost of capital of the cor- 
poration for the year; 


“cost of manufacturing and processing labour” of a corporation 
for a taxation year means 100/75 of that portion of the cost of la- 
bour of the corporation for that year that reflects the extent to which 


(a) the salaries and wages included in the calculation thereof 
were paid or payable to persons for the portion of their time that 
they were directly engaged in qualified activities of the corpora- 
tion during the year, and 


(b) the other amounts included in the calculation thereof were 
paid or payable to persons for the performance of functions that 
would be directly related to qualified activities of the corpora- 
tion during the year if those persons were employees of the 
corporation, 


but the amount so calculated, shall not exceed the cost of labour of 
the corporation for the year; 


“gross cost” to a particular person of a property at any time means, 
in respect of property that has become available for use by the par- 
ticular person for the purposes of subsection 13(26) of the Act, the 
capital cost to the particular person of the property computed with- 
out reference to subsections 13(7.1), (7.4) and (10), sections 21 and 
80 and paragraph 111(4)(e) of the Act and, in respect of any other 
property, nil, and where the particular person acquired the property 


(a) in the course of a reorganization in respect of which, if a 
dividend were received by the particular person in the course of 
the reorganization, subsection 55(2) of the Act would not apply 
to the dividend by reason of the application of paragraph 
55(3)(b) of the Act, or 


(b) from another person with whom the particular person was 
not dealing at arm’s length (otherwise than by reason of a right 
referred to in paragraph 251(5)(b) of the Act) immediately after 
the property was acquired, 
the capital cost to the particular person of the property for the pur- 
poses of this definition shall be computed as if the property had 
been acquired at a capital cost equal to the gross cost of the pro- 
perty to the person from whom the property was acquired by. the 
particular person; 
History: “Gross cost” amended by P.C. 1994-139, subsec. 12(1), January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to 1985 et-seq., except that 


(a) where the taxpayer so elects by notifying the Minister of National Revenue in 
writing on or before the day on or before which the taxpayer is, or would be if a tax 
under Part I of the Income Tax Act were payable by the taxpayer, required by s. 
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150 to file a return of income for the taxpayer’s first taxation year ending after 
February 9, 1994, 


(i) for taxation years ending before January 16, 1987, “gross cost” shall be 
read without reference to the words “and paragraph 111(4)(e)’, and 


(ii) for taxation years ending before February 9, 1994, all that portion of “gross 
cost” preceding para. (a) shall be read as follows; 


“gross cost” to a particular person of a property at any time means the 
capital cost to the particular person of the property computed without 
reference to subsections 13(7.1), (7.4) and (10), sections 21 and 80 and 
paragraph 111(4)(e) of the Act and, where the particular person acquired 
the property 


(b) for taxation years ending before January 16, 1987, where the taxpayer has not 
elected under paragraph (a), the definition shall be read as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1), (7.4) and (10) and sections 21 and 
80 of the Act; 


(c) for taxation years ending after January 15, 1987 and before February 9, 1994, 
where the taxpayer has not elected under paragraph (a), the definition shall be read 
as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1), (7.4) and (10), sections 21 and 80 
and paragraph 111(4)(e) of the Act; 

“qualified activities” means 


(a) any of the following activities, when they are performed in 
Canada in connection with manufacturing or processing (not in- 
cluding the activities listed in subparagraphs 125.1(3)(b)(i) to 
(ix) [125.1(3)“manufacturing or processing’(a) to (k)] of the 
Act) in Canada of goods for sale or lease: 


(1) engineering design of products and production facilities, 
(i1) receiving and storing of raw materials, 
(ili) producing, assembling and handling of goods in process, 
(iv) inspecting and packaging of finished goods, 
(v) line supervision, 
(vi) production support activities including security, clean- 
ing, heating and factory maintenance, 
(vii) quality and production control, 
(viii) repair of production facilities, and 
(ix) pollution control, 
(b) all other activities that are performed in Canada directly in 
connection with manufacturing or processing (not including the 
activities listed in subparagraphs 125.1(3)(b)(i) to (ix) 
[125.1(3)“manufacturing or processing”’(a) to (k)] of the Act) in 
Canada of goods for sale or lease, and 
(c) scientific research and experimental development, as defined 
in section 2900, carried on in Canada, 
but does not include any of 
(d) storing, shipping, selling and leasing of finished goods, 
(e) purchasing of raw materials, 
(f) administration, including clerical and personnel activities, 
(g) purchase and resale operations, 
(h) data processing, and 
(i) providing facilities for employees, including cafeterias, clin- 
ics and recreational facilities; 


History: “Qualified activities” amended by P.C; 1994-139, subsec. 12(2), January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to scientific research and 
experimental development done or carried on after December 23, 1991, other than sci- 
entific research and experimental development done or carried on by or on behalf of a 
taxpayer pursuant to an agreement in writing entered into by the taxpayer before De- 
cember 24, 1991. 


“rental cost’ of a property means the rents incurred for the use of 
that property; 


“resource profits” has the meaning assigned by section 1204; 


History: The definition “resource profits” amended by P.C. 1996-1488, s. 6, Septem- 
ber 24, 1996, Canada Gazette, Part II, October 16, 1996, applicable to taxation years 
that begin after December 20, 1991. 
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“Resource profits” added by P.C. 1994-230, s. 6, February 10, 1994, Canada Gazette, 
Part II, February 23, 1994, applicable to 1990 et seq. 


“salaries and wages” means salaries, wages and commissions, but 
does not include any other type of remuneration, any superannua- 
tion or pension benefits, any retiring allowances or any amount re- 
ferred to in section 6 or 7 of the Act; 


“specified percentage” for a taxation year means 
(a) where the year commences after 1998, 100%, and 
(b) in any other case, the total of 


(i) that proportion of 10% that the number of days in the year 
that are in 1990 is of the number of days in the year, 


(ii) that proportion of 20% that the number of days in the 
year that are in 1991 is of the number of days in the year, 


(iii) that proportion of 30% that the number of days in the 
year that are in 1992 is of the number of days in the year, 


(iv) that proportion of 50% that the number of days in the 
year that are in 1993 is of the number of days in the year, 


(v) that proportion of 64.3% that the number of days in the 
year that are in 1994 is of the number of days in the year, 


(vi) that proportion of 71.4% that the number of days in the 
year that are in 1995 is of the number of days in the year, 


(vil) that proportion of 78.6% that the number of days in the 
year that are in 1996 is of the number of days in the year, 


(viii) that proportion of 85.7% that the number of days in the 
year that are in 1997 is of the number of days in the year, 


(ix) that proportion of 92.9% that the number of days in the 
year that are in 1998 is of the number of days in the year, and 


(x) that proportion of 100% that the number of days in the 

year that are in 1999 is of the number of days in the year. 
History: “Specified percentage” added by P.C. 1994-230, s. 6, February 10, 1994, 
Canada Gazette, Part II, February 23, 1994, applicable to 1990 et.seq. 
Selected Cases [Reg. 5202]: Range Grain Co. v. R., [1997] 2 C.T.C. 227 (FCTD) 
(Maintaining grain in condition not “processing” but incidental to transportation). 
Definitions [Reg. 5202]: “active business”, “amount” —ITA 248(1); “arm’s 
length” —ITA 251(1); “Canada” —ITA 255, Interpretation Act 35(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “cost of capital”, “cost of labour’ — 
Reg. 5202, 5203(1), 5204; “dividend”, “employee” —ITA 248(1); “gross cost” — 
Reg. 5202, 5204; “person”, “property” —ITA 248(1); “qualified activities” — Reg. 
5202; “related” — ITA 251(2)-(6); “rental cost” — Reg. 5202; “retiring allowance” — 
ITA 248(1); “salaries and wages” — ITA 248(1), Reg. 5202; “scientific research and 
experimental development” —ITA 248(1); “superannuation or pension benefit” — 
ITA 248(1); “taxation year’ —ITA 249. 


5203. Resource income — (1) Where a corporation has resource 
activities for a taxation year the following rules apply, except as 
otherwise provided in section 5204 


“adjusted business income” of the corporation for the year means 
the amount, if any, by which 


(a) the amount otherwise determined under section 5202 to be 
the adjusted business income of the corporation for the year 


exceeds the total of 


(b) the amount, if any, by which the corporation’s net resource 
income for the year exceeds the corporation’s net resource ad- 
justment for the year, and 


(c) all amounts each of which is an amount in respect of refund 
interest included in computing the taxpayer’s income for the 
year, to the extent that the amount is included in the amount oth- 
erwise determined to be the adjusted business income, within the 
meaning of section 5202, of the corporation for the year; 


(d) [Repealed] 
Related Provisions: Reg. 5203(3.1) — Net resource adjustment. 


History: Para. (d) of “adjusted business income” in subsec. 5203(1) repealed by P.C. 
2007-114, subsec. 7(1), February 1, 2007, Canada Gazette, Part Il, February 21, 2007, 
applicable to taxation years that begin after 2006. 
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Para. (b) of “adjusted business income” in subsec. 5203(1) amended by P.C./1999-629, 
subsec. 11(1), April. 15,1999, Canada Gazette, Part II, April 28, 1999, applicable to 
taxation years that begin after December 20, 1991. 


Para, (d) added to “adjusted business income” in subsec. 5203(1) by the said P.C. 
1999-629, subsec. 11(2), applicable to taxation years that begin after 1996. 


That portion of “adjusted business income” in subsec. 5203(1) after para. (a) amended, 
and para. (c) added, by P.C. 1996-1488, subsec. 7(1), September 24, 1996, Canada 
Gazette, Part II, October 16, 1996, applicable to taxation years that end after March 6, 
1996. 


“cost of capital’ of the corporation for the year means the amount, 
if any, by which 
(a) the amount otherwise determined under section 5202 to be 
the cost of capital of the corporation for the year 


exceeds f 


(b) that portion of the gross cost of property or rental cost for the 
use. of property included in computing the cost of capital of the 
corporation for the year that reflects the extent to which the pro- 
perty was used by the corporation during the year, 


(i) in activities engaged in for the purpose of earning Cana- 
dian resource profits of the corporation, or 
(ii) in activities referred to in subparagraph 66(15)(b)(i), (ii) 
or (v) [66(15)“Canadian exploration and development ex- 
penses’(a), (b) or (e)], subparagraph 66(15)(e)(i) or (ii) 
[66(15)“foreign exploration and development expenses”(a) 
or (b)], subparagraph 66.1(6)(a)(i), (ii), (ili) or (v) 
[66.1(6)“Canadian exploration expense’’(a), (c), (f) or (i)] or 
subparagraph 66.2(5)(a)(i), (ii) or (v) [66.2(5)“Canadian de- 
velopment expense’’(a), (c) or (g)] of the Act; 
History: Subpara. (b)(i) of “cost of capital” amended by P.C. 1994-230, subsec. 7(1), 
February 10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 1990 et 
seq. : { 


Subpara: (b)(ii) of “cost of capital” substituted by P.C: 1978-1315, s. 14, April 20, 
1978, Canada: Gazette, Part II, May 10, 1978, effective on and after May 7, 1974. 


“cost of labour” of the corporation for the year means the amount, 
if any, by which 
(a) the amount otherwise, determined under section 5202. to be 
the cost of labour of the corporation for the year 


exceeds 


(b) that portion of the salaries and wages and other amounts in- 
cluded in computing the cost of labour of the corporation for the 
year that, 


(i) was related to the activities engaged in for the purpose of 
earning Canadian resource profits of the corporation, or 


(ii) was included in the Canadian exploration and develop- 
ment expenses, foreign exploration and development ex- 
penses, Canadian exploration expense or Canadian develop- 
ment expense, within the meanings assigned by paragraphs 
66(15)(b) and (e) [66(15)“Canadian exploration and develop- 
ment expenses” and “foreign exploration and development 
expenses’’], paragraph 66.1(6)(a) [66.1(6)“Canadian explora- 
tion expense” and 66.2(5)(a) [66.2(5)“Canadian develop- 
ment expense’’] of the Act respectively, of the corporation. 
History: Subpara. (b)(i) of “cost of labour” amended by P.C. 1994-230, subsec. 7(2), 
February 10, 1994, Canada Gazette, Part II, February 23, 1994, applicable to 1990 et 
Seq. 


(2) [“Resource activities”] — For the purposes of subsection 
(1), a corporation has “resource activities” for a taxation year if 


(a) in computing its income for the year, an amount is deductible 
pursuant to any of sections 65 to 66.2 of the Act; 


(b) the corporation was at any time during the year engaged in 
activities for the purpose of earning resource profits of the cor- 
poration; or 

(c) in computing the corporation’s income for the year, an 
amount was included pursuant to section 59 of the Act. 


History: Para. 5203(2)(a) amended by P.C. 2007-114, subsec. 7(2), February 1, 2007, 
Canada Gazette, Part Il, February 21, 2007, applicable to taxation years that begin after 
2006. 
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Para. 5203(2)(b) amended by P.C. 1994-230, subsec. 7(3), February 10, 1994, Canada 
Gazette, Part II, February, 23, 1994, applicable to 1990 et seg. 


(3) [“Net resource income”] — In subsection (1), “net resource 
income” of a corporation for a taxation year means the amount, if 
any, by which the total of 


(a) the resource profits of the corporation for the year, and 
»(b) the. amount, if any, by which 


(i) the total of amounts included in computing the income of 
the corporation for the year, from an active business carried 
on in Canada, pursuant to section 59 of the Act (other than 
amounts that may reasonably be regarded as having been in- 
cluded in computing the resource profits of the corporation 
for the year), 


exceeds 


(ii) the total of amounts deducted in computing the income of 
the corporation for the year under. section 64 of the Act, as 
that section applies with respect to dispositions occurring 
before November 13, 1981 and to dispositions occurring af- 
ter November 12, 1981 pursuant to the terms in existence on 
that date of an offer or agreement in writing made or entered 
into on or before that date, except those amounts that may 
reasonably be regarded as having been deducted in comput- 
ing the resource profits of the corporation for the year, 


exceeds the total of 


(c) the total of amounts deducted in computing the income of the 
corporation for the year under section 65 of the Act (other than 
amounts that may reasonably be regarded as having been de- 
ducted in computing the resource profits of the corporation for 
the year), and 


(d) the specified percentage for the year of the amount, if any, 
by which 


(i) the corporation’s resource profits for the year 
exceeds the total of 


(ii) the corporation’s Canadian resource profits for the year, 
and 


(iii) the earned depletion base (within the meaning assigned 
by subsection 1205(1)) of the corporation at the beginning of 
its immediately following taxation year. 


History: Subsec., 5203(3) substituted by P.C. 1994-230, subsec. 7(4), February 10, 
1994, Canada Gazette, Part Il, February 23, 1994, applicable to 1990 et seq. 


(3.1) [“Net resource adjustment”’] — In subsection (1), the net 
resource adjustment of a corporation for a taxation year is the 
amount determined by the formula 


AB 
where- 


A is the amount of Canadian resource profits of the corporation for 
the year, and 


B is the amount that would be the Canadian resource profits of the 
corporation for the year if 


(a) subsections 1204(1) and (1.1) provided for the computa- 
tion of negative. amounts where the amounts subtracted in 
computing gross resource profits (as defined by subsection 
1204(1)) and resource profits exceed the amounts added in 
computing those amounts, and 


(b) paragraph 1206(3)(a) applied so that a negative amount 
of resource profits of a partnership for a fiscal period that 
ended in the year were, to the extent of the corporation’s 
share thereof, deducted in computing the corporation’s re- 
source profits for the year. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Subsec. 5203(3.1) added by P.C. 1999-629, subsec. 11(3), April '15, 1999, 
Canada Gazette, Part II, April 28, 1999, applicable to taxation years that begin after 
December 20, 1991. 
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(4) [“Refund interest”] — For the purpose of subsection (1), “re- 
fund interest” means an amount that is received, or that becomes 
receivable, after March 6, 1996 from an authority (including a gov- 
ernment or municipality) situated in Canada as a consequence of the 
overpayment of a tax that was not deductible under the Act in com- 
puting any taxpayer’s income and that was imposed by an Act of 
Canada or a province or a bylaw of a municipality. 


History: Subsec. 5203(4) amended by P.C. 2007-114, subsec. 7(3), February 1, 2007, 
Canada Gazette, Part I, February 21, 2007, applicable to taxation years that begin after 
2006. 


Subsec, 5203(4) added by P.C. 1996-1488, subsec..7(2), September 24, 1996, Canada 
Gazette, Part Il, October 16, 1996, applicable to taxation years that end after March 6, 
1996, 

Definitions [Reg. 5203]: “active business” —ITA 248(1); “adjusted business in- 
come” — Reg. 5202, 5203(1); “amount” — ITA 248(1); “Canada” — ITA 255, Inter- 
pretation Act 35(1); “Canadian development expense” — ITA 66.2(5), 248(1); “Cana- 
dian exploration and development expenses” —ITA 66(15), 248(1); “Canadian 
exploration expense” —ITA 66.1(6), 248(1); “Canadian resource profits” — Reg. 
5202; “corporation” — ITA 248(1), Interpretation Act 35(1); “cost of capital”, “cost of 
labour” — Reg. 5202, 5203(1), 5204; “disposition” —ITA 248(1); “foreign explora- 
tion and development expenses” —ITA 66(15), 248(1); “gross cost” — Reg. 5202, 
5204; “net resource adjustment” — Reg. 5203(3.1); “net resource income — Reg. 
5203(3); “person”, “property” — ITA 248(1); “province” — Interpretation Act 35(1); 
“refund interest’ — Reg. 5203(4); “related” — ITA 251(2)-(6); “rental cost” — Reg. 
5202; “resource activities — Reg. 5203(2); “resource profits” — Reg. 5202; “salaries 
and wages” — ITA 248(1), Reg. 5202; “specified percentage” — Reg. 5202; “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


5204. Partnerships — Where a corporation is a member of a 
partnership at any time in a taxation year of the corporation, the 
following rules apply: 


“cost of capital’? of the corporation for the year means an amount 
equal to the aggregate of 


(a) 10 per cent of the aggregate of all amounts each of which is 
the gross cost to the corporation of a property referred to in para- 
graph 1100(1)(e), (f), (g) or (h), paragraph 1102(1)(d) or (g) or 
Schedule II that 


(i) was owned by the corporation at the end of the year, and 
(ii) was used by the corporation at any time during the year, 


(b) the aggregate of all amounts each of which is the rental cost 
incurred by the corporation during the year for the use of any 
property a portion of the gross cost of which would be included 
by virtue of paragraph (a) if the property were owned by the 
corporation at the end of the year, and 


(c) that proportion of the aggregate of the amounts that would be 
determined under paragraphs (a) and (b) in respect of the part- 
nership for its fiscal period coinciding with or ending in the tax- 
ation year of the corporation if the references in those 
paragraphs to “the corporation” were read as references to “the 
partnership” and the references in those paragraphs to “the year” 
were read as references to “the fiscal period of the partnership 
coinciding with or ending in the year’, that 


(i) the corporation’s share of the income or loss of the part- 
nership for that fiscal period 


is of 


(ii) the income or loss of the partnership for that fiscal pe- 
riod, as the case may be, 


but for the purposes of this definition, the gross cost of a property or 
rental cost for the use of any property does not include that portion 
of those costs that reflects the extent to which the property was used 
by the corporation during the year or by the partnership during its 
fiscal period coinciding with or ending in the. year 


(d) in an active business carried on outside Canada, 


(e) to earn Canadian investment income or foreign investment 
income as defined in subsection 129(4) of the Act on the as- 
sumption that subsection 129(4) of the Act applied to a partner- 
ship as well as to a corporation, 
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(f) in activities engaged in for the purpose of earning Canadian 
resource profits of the corporation or the partnership, as the case 
may be, or 


(g) in activities referred to in subparagraph 66(15)(b)(i), (ii) or 
(v) [66(15)“Canadian exploration and development  ex- 
penses’(a), (b) or (e)], subparagraph 66(15)(e)(i) or (ii) 
[66(15)“foreign exploration and development expenses’ (a) or 
(b)], subparagraph 66.1(6)(a)(i), (11), (iii) or (v) [66.1(6)“Cana- 
dian exploration expense”(a), (c), (f) or (i)] or subparagraph 
66.2(5)(a)(i), (ii) or (v) [66.2(5)“Canadian development ex- 
pense’’(a), (c) or (g)] of the Act; 


History: Para. (f) of “cost of capital” substituted by P.C. 1994-230, subsec. 8(1), Feb- 
ruary 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to 1990 et seq. 


Para. (g) of the definition “cost of capital” substituted by P.C. 1978-1315, s. 14, April 
20, 1978, Canada Gazette, Part Il, May 10, 1978, effective on and after May 7, 1974. 


“cost of labour” of the corporation for the year means an amount 
equal to the aggregate of 


(a) the salaries and wages paid or payable during the year to all 
employees of the corporation for services performed during the 
year, 


(b) all other amounts each of which is an amount paid or payable 
during the year for the performance during the year, by any per- 
son other than an employee of the corporation, of functions re- 
lating to 


(i) the management or administration of the corporation, 
(ii) scientific research as defined in section 2900, or 


(iii) a service or function that would normally be performed 
by an employee of the corporation, and 


(c) that proportion of the aggregate of the amounts that would be 
determined under paragraphs (a) and:(b) in respect of the part- 
nership for its fiscal period coinciding with or ending in the tax- 
ation year of the corporation if the references in. those 
paragraphs to the “corporation” were read as references to “the 
partnership” and the references in those paragraphs to “the year” 
were read as references to “the fiscal period of the partnership 
coinciding with or ending in the year”, that 


(i) the corporation’s share of the income or loss of the part- 
nership for that fiscal period 


is of 
(ii) the income or loss of the partnership for that fiscal pe- 
riod, as the case may be, 


but for the purposes of this definition, the salaries and wages re- 
ferred to in paragraph (a) or other amounts referred to in paragraph 
(b), of the corporation or the partnership, as the case may be, do not 
include that portion of those amounts that 


(d) was included in the gross cost to the corporation or partner- 
ship of a property (other than a property that was manufactured 
by the corporation or partnership and leased during the year by 
the corporation or the partnership to another person) that was 
included in computing the cost of capital of the corporation for 
the year, 


(e) was related to an active business carried on outside Canada 
by the corporation or the partnership, 


(f) was related to the activities engaged in for the purpose of 
earning Canadian resource profits of the corporation or the part- 
nership, as the case may be, or 


History: Para. (f) of “cost of labour” substituted by P.C. 1994-230, subsec. 8(2), Feb- 
ruary 10, 1994, Canada Gazette, Part Il, February 23, 1994, applicable to 1990 et seg. 


(g) was included in the Canadian exploration and development 
expenses, foreign exploration and development expenses, Cana- 
dian exploration expense or Canadian development expense, 
within the meanings assigned by paragraphs 66(15)(b) and (e) 
[66(15)““Canadian exploration and development expenses” and 
“foreign exploration and development expenses], 66.1(6)(a) 
[66.1(6)“Canadian exploration expense”] and 66.2(5)(a) 


2000 


Part LIIl — Instalment Base 


[66.2(5)“Canadian development expense] of the Act respec- 
tively, of the corporation; 


“cost of manufacturing and processing capital’ of the corpora- 
tion for the year means 100/85 of that portion of the cost of capital 
of the corporation for that year that reflects the extent to which each 
property included in the calculation thereof was used directly in 
qualified. activities 


(a) of the corporation during the year, or 


(b) of the partnership during its fiscal period coinciding with or 
ending in the year, as.the case may be, 


but the amount so calculated shall not exceed the cost of capital of 
the corporation. for the year; 


“cost of manufacturing and processing labour” of the corpora- 
tion for the year means 100/75 of that portion of the cost of labour 
of the corporation for that year that reflects the extent to which 


(a) the salaries and wages included in the calculation thereof 
were paid or payable to persons for the portion of their time that 
they were directly engaged in qualified activities 


(i) of the corporation during the year, or 
(ii) of the partnership during its fiscal period coinciding with 
or ending in the year, and : 

(b) the other amounts included in the calculation thereof were 


paid or payable to persons for the performance of functions that 
would be directly related to qualified activities 


(i) of the corporation during the year, or 
(ii) of the partnership during its fiscal period coinciding with 
or ending in the year, 


if those persons were employees of the corporation or the part- 
nership, as the case may. be, 


but the amount so calculated shall not exceed the cost of labour of 
the corporation for the year; 


“gross cost” of a property at any time means 


(a) in respect of a property that has become available for use by 
the partnership for the purposes of subsection 13(26) of the Act, 
the capital cost to the partnership of the property computed with- 
out reference to subsections 13(7.1),,(7.4) and.(10), and sections 
21 and 80 of the Act, and 


(b) in respect of any other property of the partnership, nil 


and, for the purposes of paragraph (a), where the partnership ac- 
quired the property from a person who was a majority interest part- 
ner of the partnership (within the meaning assigned by subsection 
97(3.1) of the Act) immediately after the property was acquired, the 
capital cost to the partnership of the property shall be computed as 
if the property had been acquired at a capital cost equal to the gross 
cost to the person of the property, except that where the property 
was partnership property on December 31, 1971, its gross cost shall 
be its capital cost to the partnership as determined under subsection 
20(3) or (5) of the Income. Tax Application Rules. 


History: “Gross cost” amended by P.C. 1994-1817, s. 48, November 1, 1994; Canada 
Gazette, Part II, November 30, 1994. 


“Gross cost” substituted by P.C. 1994-139, s. 13, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1985 et seq., except that 


(a) where the taxpayer so elects by notifying the Minister of National Revenue in 
writing on or before the day on or before which the taxpayer is, or would be if a tax 
under Part I of the Income Tax Act were payable by the taxpayer, required by s. 
150 to file a return of income for the taxpayer’s first taxation year ending after 
February 9, 1994, it shall be read as follows for taxation years ending before Feb- 
ruary 9, 1994: 


“gross cost” of a property at any time means in respect of a property of the 
partnership, the capital cost to the partnership of the property computed 
without reference to subsections 13(7.1), (7.4). and (10) and sections 21 and 
80 of the Act, and, where the partnership acquired the property froma per- 
son who was a majority interest partner of the partnership (within the mean- 
ing assigned by subsection 97(3.1) of the,Act) immediately after the pro- 
perty was acquired, the capital cost to the partnership of the property shall be 
computed as if the property had been acquired at a capital cost equal to the 
gross cost to the person of the property, except that where the property was 
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partnership property on December 31,'1971 its gross cost shall be its capital 
cost to the partnership as determined under subsection 20(3) or (5), of the 
Income Tax Application Rules,1971. 


(b) for taxation years ending before January 16, 1987. where the taxpayer has not 
elected under para. (a), it shall be read as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1),; (7.4),and (10) and sections 21 and 
80 of the Act, except that where a property. was partnership property on De- 
cember 31, 1971, its gross cost shall be its capital cost to the partnership as 
determined under subsection 20(3) or (5) of the Income Tax Application 
Rules, 1971, 


(c) for taxation years ending after January 15, 1987 and before February 9, 1994, 
where the taxpayer has not elected under para. (a), it shall be read as follows: 


“gross cost” of a property means the capital cost of the property computed 
without reference to subsections 13(7.1), (7.4) and (10), sections 21 and 80 
and paragraph 111(4)(e) of the Act, except that where a property was part- 
nership property on December 31, 1971,, its gross cost shall.be.its capital 
cost to the partnership as determined under subsection 20(3) or (5) of the 
Income Tax Application Rules, 1971. 


Definitions [Reg. 5204]: “active business”, “amount? —ITA 248(1); “Canada” — 
ITA 255, Interpretation Act 35(1); “Canadian development expense’. — ITA 66.2(5), 
248(1); “Canadian exploration and development’ expenses” —ITA | 66(15), 248(1); 
“Canadian exploration expense” —ITA 66.1(6), 248(1); “Canadian ‘resource prof- 
its” — Reg. 5202; “corporation” — ITA 248(1), Interpretation Act 35(1); “cost of capi- 
tal”, “cost of labour” — Reg. 5202; 5203(1), 5204; “employee” — ITA 248(1); “fiscal 
period” — ITA 249.1; “foreign exploration and development expenses” —-ITA 66(15); 
248(1); “gross cost” — Reg. 5202, 5204; “majority interest partner’ —ITA 248(1); 
“person”, “property” —ITA 248(1); “qualified activities” — Reg. 5202; ‘related’? — 
ITA 251(2)-(6); “rental cost” — Reg. 5202; “salaries and wages” — ITA 248(1), Reg. 
5202; “share” — ITA 248(1); “taxation year’ — ITA 249. 


PART Lill — INSTALMENT BASE 


History: Part LIII (ss. 5300, 5301) substituted by P.C. 1981-2931, s. 1, October 22, 
1981, Canada Gazette, Part Il, November 11, 1981, applicable by s. 2 as follows: 


(1) Para. 5300(1)(d) applicable to 1980 et seq. 


(2) Subsecs. 5301(1)-(5) effective in respect of instalments of tax required to be 
paid for taxation years: commencing after October 28, 1980. 
(3) Subsecs. 5301(6)-(9) effective in respect of taxation years commencing after 
February 26, 1981 in respect of instalments of tax required to be paid. after the 
particular time referred to in those subsections where such particular time was after 
November 11, 1981. 
Part LIII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in-force August 15, 1979, by P.C. 1979-1934, July 19, 1979; Canada Ga- 
zette, Part II, August 8, 1979. 


5300. [Individuals] — For the purposes of subsections 155(2), 
156(3) and 161(9) of the Act, the instalment base of an individual 
for a taxation year is the amount by which 


(a) the individual’s tax payable under Part I-of the Act for the 
year, determined before taking into consideration the specified 
future tax consequences for the year 


exceeds 


(b) the amount deemed by subsection 120(2) of the Act to have 
been paid on account of the individual’s tax under Part\] of the 
Act for the year, determined before taking into consideration the 
specified future tax consequences for the year. 


Related Provisions: ITA 248(1)—Definition of “specified ‘future tax 
consequence”. 


History: S. 5300 substituted for subsecs. 5300(1), (2) by P.C. 1999-196, s.:1, February 
11, 1999, Canada Gazette, Part II, March 3, 1999, applicable for the purpose of com- 
puting instalments of tax payable for 1997 et seq. 


Subsec. 5300(2) substituted by P.C. 1986-2590, s. 15, November 20, 1986, Canada 
Gazette, Part II, December 10, 1986. 


Para. 5300(1)(a) substituted by P.C, 1985-2277, s. 15, July 24, 1985, Canada Gazette, 
Part II, August 7, 1985, applicable with respect to amounts deducted under ss. 127.2 
and 127:3 of the Act in respect of shares, debt obligations and rights acquired after 
February 15, 1984, other than shares, debt obligations or rights acquired before March 
1, 1984 where arrangements, evidenced in writing, for the issue of the shares or debt 
obligations or granting of the rights were substantially advanced before February 16, 
1984; and with respect to amounts referred to in subparas. 161(7)(a)(i) to (vii) of the 
Act for subsequent taxation years ending after August 7, 1985. 


Definitions [Reg. 5300]: “amount”, “individual”, ‘prescribed’, “specified future tax 
consequence” — ITA 248(1); “taxation year” —ITA 249. 
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5301. Corporations under Part | of the Act — (1) Subject to 
subsections 5301 (6) and (8), for the purposes of subsections 157(4) 
and 161(9) of the Act, the first instalment base of a corporation for 
a particular taxation year means the product obtained when the ag- 
gregate of 


(a) the tax payable under Part I of the Act by the corporation for 
its taxation year preceding the particular year, and 


(b) the total of the taxes payable by the corporation under Parts 
VI, VI.1 and XIII.1 of the Act for its taxation year preceding the 
particular year 


is multiplied by the ratio that 365 is of the number of days in that 
preceding year. 


Related Provisions: ITA 261(11)(a)(ii) — Functional currency reporting; Reg. 
5301(10) — Tax payable under Part I. 


History: Para. 5301(1)(b) amended by P.C. 2009-1869, subsec. 10(1), November 19, 
2009, Canada Gazette, Part Il, December 9, 2009, applicable to 2001 et seq., except 
that per para. 13(3)(a) of the amending regulations, for taxation years that began before 
2008, it includes a reference to Part 1.3. 


Para. 5301(1)(a) amended by P.C. 1999-196, subsec. 2(1), February 11, 1999, Canada 
Gazette, Part Il, March 3, 1999, applicable to 1996 et seq. 


Paras. 5301(1)(a) and (b) substituted by P.C. 1994-556, subsec. 1(1), April 14, 1994, 
Canada Gazette, Part Il, May 4, 1994, applicable in computing the “first instalment 
base” and “second instalment base”, within the meanings assigned by Part LIII, for 
taxation years ending after June 1989, except that in its application to any of those 
taxation years ending before 1992, the reference to “Parts 1.3, VI and VI.1” in para. 
5301(1)(b) shall be read as a reference to “Part VI.1”. 


Subsec. 5301(1) substituted by P.C. 1989-1565, subsec. 3(1), August 14, 1989, Canada 
Gazette, Part II, August 30, 1989, applicable in respect of 1988 ef seg. 


Subsec. 5301(1) substituted by P.C. 1988-390, subsec. 27(1), March 3, 1988, Canada 
Gazette, Part II, March 16, 1988, applicable to 1985 et seq. 


Subsec. 5301(1) substituted by P.C. 1985-2277, subsec. 16(1), July 24, 1985, Canada 
Gazette, Part Il, August 7, 1985, applicable with respect to amounts deducted under ss. 
127.2 and 127.3 of the Act in respect of shares, debt obligations and rights acquired 
after February 15, 1984, other than shares, debt obligations or rights acquired before 
March 1, 1984 where arrangements, evidenced in writing, for the issue of the shares or 
debt obligations or granting of the rights were substantially advanced before February 
16, 1984; and with respect to amounts referred to in subparas. 161(7)(a)(i) to (vii) of 
the Act for subsequent taxation years ending after August 7, 1985. 


Subsec. 5301(1) substituted by P.C. 1984-3789, subsec. 14(1), November 29, 1984, 
Canada Gazette, Part Il, December 12, 1984, applicable to 1982 et seq. 


(2) Subject to subsections (6) and (8), for the purposes of subsec- 
tions 157(4) and 161(9) of the Act, the “second instalment base” of 
a corporation for a particular taxation year means the amount of the 
first instalment base of the corporation for the taxation year imme- 
diately preceding the particular year. 


Related Provisions: ITA 261(11)(a)(iii) — Effect of functional currency election. 


(3) For the purposes of subsection (1), where the number of days in 
the taxation year of a corporation immediately preceding the partic- 
ular taxation year referred to therein is less than 183, the amount 
determined for the corporation under that subsection shall be the 
greater of 


(a) the amount otherwise determined for it under subsection (1); 
and 


(b) the amount that would be determined for it under subsection 
(1) if the reference in that subsection to “its taxation year pre- 
ceding the particular year” were read as a reference to “‘its last 
taxation year, preceding the particular year, in which the number 
of days exceeds 182”. 


History: Para. 5301(3)(b) amended by P.C. 1999-196, subsec. 2(2), February 11, 
1999, Canada Gazette, Part II, March 3, 1999, applicable to taxation years ending after 
June 30, 1989. 
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(4) Notwithstanding subsections (1) and (2), for the purposes of 
subsections 157(4) and 161(9) of the Act, 


(a) where a particular taxation year of a new corporation that 
was formed as a result of an amalgamation (within the meaning 
assigned by section 87 of the Act) is its first taxation year, 


(i) its “first instalment base” for the particular year means the 
total of all amounts each of which is equal to the product 
obtained when the total of 


(A) the tax payable under Part I of the Act, and 


(B) the total of the taxes payable under Parts VI, VI.1 and 
XIII.1 of the Act ; 


by a predecessor corporation (as defined in section 87 of the 
Act) for its last taxation year is multiplied by the ratio that 
365 is of the number of days in that year, and 


(ii) its “second instalment base” for the particular year means 
the aggregate of all amounts each of which is an amount 
equal to the amount of the first instalment base of a predeces- 
sor corporation for its last taxation year; and 


(b) where a particular taxation year of a new corporation re- 
ferred to in paragraph (a) is its second taxation year, 


(i) its “first instalment base” for the particular year means 


(A) where the number of days in its first taxation year is 
greater than 182, the amount that would, but for this. sub- 
section, be determined under subsection (1) for the year, 
and 


(B) in any other case, the greater of the amount that 
would, but for this subsection, be determined under sub- 
section (1) for the year and its first instalment base for its 
first taxation year, and 


(ii) its “second instalment base” for the particular year means 
the amount of the first instalment base of the new corporation 
for its first taxation year. 
Related Provisions: ITA 261(11)(a)(ii), (iii) —Effect of functional currency 
election. 
History: Cl. 5301(4)(a)(i)(B) amended by P.C. 2009-1869, subsec. 10(2), November 
19, 2009, Canada Gazette, Part II, December 9, 2009, applicable to 2001 et seq., ex- 
cept that per para. 13(3)(b) of the amending regulations, for taxation years that began 
before 2008, it includes a reference to Part I.3. 


Cl. 5301(4)(a)(i)(A) amended by P.C. 1999-196, subsec. 2(3), February 11, 1999, Can- 
ada Gazette, Part Il; March 3, 1999, applicable to 1996 et seq. 

Subpara. 5301(4)(a)(G@) substituted by P.C. 1994-556, subsec. 1(2), April 14, 1994, Can- 
ada Gazette, Part II, May 4, 1994, applicable in computing the “first instalment base” 
and “second instalment base”, within the meanings assigned by Part LIII, for taxation 
years ending after June 1989, except that in its application to any of those taxation 
years ending before 1992, the reference to ‘Parts 1.3, VI and VI.1” in cl. 
5301(4)(a)(i)(B) shall be read as a reference to “Part VI.1”. i 
Subpara. 5301(4)(a)G) substituted by P.C. 1989-1565, subsec. 3(2), August 14, 1989, 
Canada Gazette, Part II, August 30, 1989, applicable in respect of 1988 et seq. 


Subpara. 5301(4)(a)(@) substituted by P.C. 1988-390, subsec. 27(3), March 3, 1988, 
Canada Gazette, Part Il, March 16, 1988, applicable to 1985 et seg. 


Subpara. 5301(4)(a)G@) substituted by P.C. 1985-2277, subsec. 16(2), July 24, 1985, 
Canada Gazette, Part Il, August 7, 1985, applicable with respect to amounts deducted 
under ss. 127.2 and 127.3 of the Act in respect of shares, debt obligations and rights 
acquired after February 15, 1984, other than shares, debt obligations or rights acquired 
before March 1, 1984 where arrangements, evidenced in writing, for the issue of the 
shares or debt obligations or granting of the rights were substantially advanced before 
February 16, 1984; and with respect to amounts referred to in subparas. 161(7)(a)(i) to 
(vii) of the Act for subsequent taxation years ending after August 7, 1985. 


Subpara. 5301(4)(a)(i) substituted by P.C. 1984-3789, subsec. 14(2), November 29, 
1984, Canada Gazette, Part II, December 12, 1984, applicable to 1982 et seq. 


(5) For the purposes of subsection (4), where the number of days in 
the last taxation year of a predecessor corporation is less than 183, 
the amount determined under subparagraph (4)(a)(i) in respect of 
the predecessor corporation shall be the greater of 


(a) the amount otherwise determined under subparagraph 
(4)(a)(i) in respect of the predecessor corporation; and 


(b) the amount of the first instalment base of the predecessor 
corporation for its last taxation year. 
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(6) Subject to subsection (7), where a subsidiary within the meaning 
of subsection 88(1) of the Act is winding up, and, at a. particular 
time in the course of the winding up, all or substantially all of the 
property of the subsidiary has been distributed to a parent within the 
meaning of subsection 88(1) of the Act, the following rules apply: 


(a) there shall be added to the amount of the parent’s first instal- 
ment base for its taxation year that includes the particular time 
the amount of the subsidiary’s first instalment base for its taxa- 
tion year that includes the particular time; 


(b) there shall be added to the amount of the parent’s second 
instalment base for its taxation year that includes the particular 
time the amount of the subsidiary’s second instalment base for 
its taxation year that includes the particular time; 


(c) there shall be added to the amount of the parent’s first instal- 
ment base for its taxation year immediately following its taxa- 
tion year referred to in paragraph (a) the amount that is the pro- 
portion of the subsidiary’s first instalment base for its taxation 
year referred to in paragraph (a) that 


(i) the number of complete months that ended at or before the 
particular time in the taxation year of the parent that includes 
the particular time 
is of 
(ii) 12; and 
(d) there shall be added to the amount of the parent’s second 
instalment base for its taxation year immediately following its 
taxation year referred to in paragraph (a) the amount of the sub- 


sidiary’s first instalment base for its taxation year that includes 
the particular time. 


(7) The amount of an instalment of tax for the taxation year referred 
to in paragraphs (6)(a) and (b) that a parent is deemed under subsec- 
tion 161(4.1) of the Act to have been liable to pay before the partic- 
ular time referred to in subsection (6) shall be determined as if sub- 
section (6) were not applicable in respect of a distribution of 
property described in that subsection occurring after the day on or 
before which the instalment was required to be paid. 


(8) Subject to subsection (9), if at a particular time a corporation (in 
this subsection referred as the “transferor’”) has disposed of all or 
substantially all of its property to another corporation with which it 
was not dealing at arm’s length (in this subsection and subsection 
(9) referred to as the “transferee”) and subsection 85(1), (2) or 
142.7(3) of the Act applied in respect of the disposition of any of 
the property, the following rules apply: 


(a) there shall be added to the amount of the transferee’s first 
instalment base for its taxation year that includes the particular 
time the amount of the transferor’s first instalment base for its 
taxation year that includes the particular time; 


(b) there shall be added to the amount of the transferee’s second 
instalment base for its taxation year that includes the particular 
time the amount of the transferor’s second instalment base for its 
taxation year that includes the particular time; 


(c) there shall be added to the amount of the transferee’s first 
instalment base for its taxation year immediately following its 
taxation year referred to in paragraph (a) the amount that is the 
proportion of the transferor’s first instalment base for its taxa- 
tion year referred to in paragraph (a) that 


(i) the number of complete months that ended at or before the 
particular time in the taxation year of the transferee that in- 
cludes the particular time 


is of 

(ii) 12; and 
(d) there shall be added to the amount of the transferee’s second 
instalment base for its taxation year immediately following its 
taxation year referred to in paragraph (a) the amount of the 


transferor’s first instalment base for its taxation year that in- 
cludes the particular time. 
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History: Opening words of subsec. 5301(8) amended by P.C. 2009-1869, subsec. 
10(3), November 19, 2009, er eer Gazette, Part II, December 9, 2009, applicable af- 
ter June 27, 1999. 


(9) The amount of an instalment of tax for the taxation year referred 
to in paragraphs (8)(a) and (b) that a transferee is deemed under 
subsection 161(4.1) of the Act to have been liable to pay before the 
particular time referred to in subsection (8) shall be determined as if 
subsection (8) were not applicable in respect of a disposition of pro- 
perty described in that subsection occurring after the day on. or 
before which the instalment was required to be paid. 


(10) For the purpose of this section, tax payable under Part I, VI or 
XIII.1 of the Act by a corporation for a taxation year means the 
corporation’s tax. payable for the year under the relevant Part, deter- 
mined before taking into consideration the specified future tax con- 
sequences for the year. 


Related Provisions: ITA  248(1)— Definition of 


consequence’’. 


History: Subsec. 5301(10) amended by P.C. 2009-1869, subsec. 10(4), November 19, 
2009, Canada Gazette, Part Il, December 9, 2009, applicable to 2001 et seg., except 
that per para. 13(3)(c) of the amending regulations, for taxation years that began before 
2008, it includes a reference to Part 1.3. 


Subsec. 5301(10) amended by P.C. 1999-196, subsec. 2(4), February 11, 1999, Canada 
Gazette, Part Il, March 3, 1999, applicable to 1996.et seq. 


Subsec. 5301(10) added by P.C. 1994-556, subsec. 1(3), April 14, 1994, Canada Ga- 
zette, Part Il, May 4, 1994, applicable in computing the “first instalment base” and 
“second instalment base”, within the meanings assigned by Part LIII, for taxation years 
ending after June 1989 except that, in making such computations in respect of such 
taxation years commencing before March 1992, subsec. 5301(10) shall be read as 
follows: 


“specified future tax 


(10) For the purposes of this section, “tax payable under Part I of the Act” by a 
corporation for a taxation year means the amount, if any, by which the tax paya- 
ble under Part I of the Act by the corporation for the year, computed without 
reference to sections 123.1, 127.2 and 127.3 of the Act (and, where: the year 
commenced before July 1, 1989, without reference to section 125.3 of the Act) 
and before taking into consideration any amount referred to in any of subpara- 
graphs 161(7)(a)(ii) to (vii) of the ‘Act that is excluded or deducted, as the case 
may be, for the year, exceeds 


(a) where the year commenced before July 1, 1989, the lesser of 
(i) where the year ended 


(A) before July 1,.1989, the amount that would be the corporation’s 
tax payable under Part I.3 of the Act for the year if that Part (as it 
read in its application to the corporation’s first taxation year com- 
mencing after June 30, 1989) applied in respect of the year and its 
capital deduction under that Part for the year were its capital deduc- 
tion under that Part for its first taxation year ending after June 30, 
1989, or 


(B) after June 30, 1989, the product obtained when the corpora- 
tion’s tax payable under Part I.3 of the Act for the year is multiplied 
by the-ratio that the number of days in the year is of the number of 
days in the year after June 30, 1989, and 


(ii) the amount that would be the corporation’s Canadian, surtax payable 
for the year, as defined in subsection 125.3(4) of the Act if that subsec- 
tion and any regulations made under that subsection (as they read in 
their application to the corporation’s first taxation year commencing af- 
ter June 30, 1989) were applicable to the year; 


(b) where the year commenced before February 21, 1990 and the corporation 
is a corporation described in paragraph (d) or (e) of the definition “financial 
institution” in subsection 190(1) of the Act (or that would be so described if 
those paragraphs applied with respect to the year), 


(i) where the year ended before February 21, 1990, the amount that 
would be the corporation’s tax payable under Part VI of the Act for the 
year if that Part (as it read in its.application to the corporation’s first 
taxation year commencing after February 20, 1990) applied in respect of 
the year and its capital deduction under that Part for the year were its 
capital deduction under that Part for its first taxation year ending after 
February 20, 1990, and 


(ii) where the year ended after February 20, 1990, the amount, if any, by 
which 


(A) the product obtained when the corporation’s tax payable under 
Part VI of the Act for the year is multiplied by the ratio that the 
number of days in the year is to the number of days in the year after 
February 20, 1990 
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exceeds 


(B) the amount deducted under subsection 125.2(1) of the Act in 
computing the corporation’s tax payable under Part I of the Act for 
the year in respect of its tax payable under Part VI of the Act for the 
year; and 


(c) in any other case, nil. 


In making those computations in respect of any of those taxation years ending before 
1991, the reference in subsec. 5301(10) to “subparagraphs 161(7)(a)Gi) to (x)” shall be 
read as a reference to “subparagraphs 161(7)(a)(ii) to (vii)”; and in making those com- 
putations in respect of any of those taxation years ending in 1991, the reference in 
subsec. 5301(10) to “subparagraphs 161(7)(a)(ii) to (x)” shall be read as a reference to 
“subparagraphs 161(7)(a)(ii) to (vii) and (x)”. 


Definitions [Reg. 5301]: “amount” —ITA 248(1); “arm’s length” —ITA 251(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “disposed” — ITA 248(1)“dis- 
position”; “disposition” — ITA 248(1); “first instalment base” — Reg. 5301(4)(a)(i); 
“month” — Interpretation Act 35(1); “property” —ITA 248(1); “second instalment 
base” — Reg. 5301(4)(a)(ii); “specified future tax consequence” — ITA 248(1); “taxa- 
tion year” —ITA 249; “transferee”, “transferor” — Reg. 5301(8). 


PART LIV — [REPEALED] 


History: Part LIV repealed by P.C. 2011-936, s. 21, September 22, 2011, Canada 
Gazette, Part Il, October 12, 2011, applicable to any obligation that is settled or extin- 
guished in taxation years that end after February 21, 1984 and that is not exempt from 
the application of subsec. 27(1) of S.C. 1995, c. 21 (Royal Assent June 22, 1995), by 
virtue of para. 27(2)(a) of that Act. 


All that portion of subsec. 5400(1) preceding para. (a) substituted by P.C. 1984-3789, s. 
15, November 29, 1984, Canada Gazette, Part Il, December 12, 1984, effective com- 
mencing November 13, 1981. 


Part LIV was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Ga- 
zette, Part II, August 8, 1979. 


5400-5401. [Repealed] 


Selected Cases [former Reg. 5401(1)(a), (2)]: GKN Sinter Metals - St. Thomas 
Ltd. vy. R., [2006] 4 C.T.C. 2422 (TCC) (CCA not allowed where taxpayer had not 
borne cost of assets due to debt forgiveness rules). 


PART LV — PRESCRIBED PROGRAMS AND 
BENEFITS 


History: Part LV (ss. 5500, 5501) substituted by P.C. 1981-3209, s. 5, November 12, 
1981, Canada Gazette, Part II, November 25, 1981, effective in respect of 1981 et seg. 
except that with respect to the references to para. 212(1)(s) of the Act s. 5 is effective in 
respect of grants paid or credited after 1980. 


Part LV added by P.C. 1978-1139, s. 2, April 13, 1978, Canada Gazette, Part Il, April 
26, 1978, applicable to, 1977 et seq. 


5500. Canadian Home Insulation Program — For the pur- 
poses of paragraphs 12(1)(u), 56(1)(s) and 212(1)(s) of the Act, the 
Canadian Home Insulation Program, as authorized and described in 
Vote Ila of Appropriation Act No. 3, 1977-78, as amended, En- 
ergy, Mines and Resources Vote 35, Main Estimates, 1981-82 as 
authorized by Appropriation Act No. 1, 1981-82, as amended, or 
the Canadian Home Insulation Program Act, is hereby prescribed 
to be a program of the Government of Canada relating to home 
insulation. 


Definitions [Reg. 5500]: 
scribed” — ITA 248(1). 


“Canada” —ITA 255, Interpretation Act 35(1); “pre- 


5501. Canada Oil Substitution Program — For the purposes 
of paragraphs 12(1)(u), 56(1)(s) and 212(1)(s) of the Act, the Can- 
ada Oil Substitution Program, as authorized and described in para- 
graph (a) or (b) of Energy, Mines and Resources Vote 45, Main 
Estimates, 1981-82 as authorized by Appropriation Act No. 1, 
1981-82, as amended, or the Oil Substitution and Conservation Act 
is hereby prescribed to be a program of the Government of Canada 
relating to energy conversion. 

Definitions [Reg. 5501]: 
scribed” — ITA 248(1). 


“Canada” —ITA 255, Interpretation Act 35(1); “pre- 
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5502. Benefits under government assistance programs — 
For the purposes of subparagraph 56(1)(a)(vi) and paragraph 
153(1)(m) of the Act, the following benefits are prescribed: 
(a) benefits under the Labour Adjustment Benefits Act; 
(b) benefits under programs to provide income assistance pay- 
ments, established pursuant to agreements under section 5 of the 
Department of Labour Act; and 
(c) benefits under programs to provide income assistance pay- 
ments, administered pursuant to agreements under section 5 of 
the Department of Fisheries and Oceans Act. 


History: S. 5502 added by P.C. 1995-1023, s. 4, June 23, 1995, Canada Gazette, Part 
II, July 12, 1995, applicable 


(a) for the purposes of subpara. 56(1)(a)(vi) of the Act, to benefits received after 
October 1991; and 


(b) for the purposes of para. 153(1)(m) of the Act, to benefits pa after October 
1991. 


Definitions [Reg. 5502]: “prescribed” — ITA 248(1). 


5503. Stabilization of farm income — (1) For the purposes of 
the definition “NISA Fund No. 2” in subsection 248(1) of the Act, a 
prescribed fund is Fonds 2 as defined under the Agri-Québec pro- 
gram established by La Financiére agricole du Québec. 


(2) For the purposes of the definition “net income stabilization ac- 
count” in subsection 248(1) of the Act, a prescribed account is an 
account created under the Agri-Québec program established by La 
Financiére agricole du Québec. 

History: S. 5503 added by 2011, c. 24, s. 86, applicable to 2011 et seq. 
Definitions [Reg. 5503]: “prescribed” — ITA 248(1). 


PART LVI — PRESCRIBED DISTRIBUTIONS 


History: Part LVI was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Gazette, Part II, August 8, 1979. 


5600. For the purpose of section 86.1 of the Act, the following dis- 
tributions of shares are prescribed: 


(a) the distribution by Active Biotech AB, on May 10, 1999, of 
shares of Wilhelm Sonesson AB; 


(b) the distribution by Orckit Communications Ltd., on June 30, 
2000, of shares of Tioga Technologies Ltd.; and 


(c) the distribution by Electrolux AB, on June 12, 2006, of 
shares of Husqvarna AB. 


_ Proposed Addition — Reg. 5600 — - Fiat demerger _ 


Letter from Bite of Finance, December 23, 2011: Mr. Richar¢ Palmer and Ms. 


L am m replying to your | lett j 
June rs 2011 to the Canad 


Milan Stock Bschags a the time - the Series, Fiat’ Ss distr 
ary i 2011, and that the distrib 


Decree No. 600/73, which is a eae anti-avoidance. rule i in fialind inoue t tax law 
that can be applied to ar abusive reorganization of a corporation to cause such 
ganization to be disregarded. © 


On December 16, 2011, Mr. Michael Wall and Ms. Silvia Sandi spol 7 
with Kerry Harnish and Venetia Putureanu of the Tax Legislation Division of the De- 
partment of Finance Canada for the purpose of clarifying certain aspects. the | 

mentioned Italian income tax law related to tax-deferred spin-off transactions as well : as 
the types of shares distributed on the spin-off. It was noted at that time that — 


under the Income Tax Act can be considered only in respect of 


shares and savings shares of Fiat Industrial to Fiat’s preferred shareholders and i 
ings shareholders, respectively. It is not our understanding that the preferred shares and 


2004 


Part LVI —..Medical Devices. and Equipment 


4 5 Assess Ac 1997. feos 
‘issued a Ruling concn that the distribution of the 


History: Para. 5600(c), added by P.C. 2011-936, s. 22, September 22, 2011, Canada 
Gazette, Part II, October 12, 2011, applicable after June 11, 2006. 


S. 5600 and its heading replaced by P.C. 2004-425, ss. 1, 2; April 22, 2004, Canada 
Gazette, Part Il, May 5, 2004, deemed to have come into force on January 1, 1998. 


S. 5600 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada Gazette, Part 
II, November 30, 1994. 


Definitions [Reg. 5600]: “prescribed”, “share” —ITA 248(1). 


PART LVII — MEDICAL EXPENSE TAX 
CREDIT 


History: The heading to Part LVI amended to read “Medical Expense) Tax Credit”, by 
2009, c. 2, s. 108, deemed to have come into force on February 27, 2008. 


Reg. 
S. 5700(0) 


Part LVII was consolidated by the Consolidated Regulations of Canada, chapter 945, 
proclaimed in force August 15, 1979, by P.C. 1979- 1934, July 19, 1979, Canada Ga- 
zette, Part Il, BYE YEL 8, 1979. 


5700. For the purposes of paragraph 118.2(2)(m) of the Act, a de- 
vice or equipment is prescribed if it is a 


(a) wig made to order for individuals who have duffefed abnor- 
mal hair loss owing to disease, medical treatment or accident; 


(b) needle or syringe designed to be used for the purpose of giv- 

ing an injection; 

(c) device or equipment, including a replacement part, designed 

exclusively for use by an individual suffering from a severe 

chronic respiratory ailment or a severe chronic immune system 

disregulation, but not including ‘an air conditioner, humidifier, 
«dehumidifier, heat pump or heat or air exchanger; 


(c.1) air or water filter or purifier for use by an individual who is 

- suffering from a severe chronic respiratory ailment or a severe 
chronic immune system disregulation to cope with or overcome 
that ailment or disregulation; 


(c.2) electric or sealed combustion furnace acquired to replace a 
furnace that is neither an electric furnace nor a sealed combus- 
tion furnace, where the replacement is necessary solely because 
of a severe chronic respiratory ailment or a severe chronic im- 
mune system disregulation; 


(c.3) air. conditioner acquired for use by an individual to cope 

-with the individual’s severe chronic ailment, disease or disorder, 
to the extent of the lesser of $1,000 and 50% of the amount paid 
for the air conditioner; 


(d) device or equipment designed to pace. or monitor the heart of 
an individual who suffers from heart disease; . 


(e) orthopaedic shoe or boot and an insert for a shoe or: boot 
made to order for an individual in accordance with a prescription 
to overcome a physical disability of the individual; 


(f) power-operated guided chair installation, for an individual, 
that is designed to be used solely in a stairway; 


(g) mechanical device or equipment designed to be used to assist 
an individual to enter or leave a bathtub or SHOWeE or to get on 
or off a toilet; 


(h) hospital bed including such attachments thereto as may have 
been included in a prescription therefor; 


(i) device that is exclusively designed to assist an individual in 

walking where the individual has a mobility impairment; 
Selected Cases [Reg. 5700(i)]: Brown v. MNR, [1995] 1 C.T.C. 208 (FCTD) 
(“Designed” can be read as meaning “intended”. Air conditioner deductible as medical 
expense). 

(j) external breast prosthesis that is required because of a 

mastectomy; 


(k) teletypewriter or similar device, including a telephone ring- 
ing indicator, that enables a deaf or mute individual to make and 
receive telephone calls; 


(1) optical scanner or similar device designed to be used by a 
blind. individual to enable him to read print; 


(1.1) device or software designed to be used by a blind indivi- 
dual, or an individual with a severe learning disability, to enable 
the individual to read print; 


(m) power-operated lift or transportation equipment designed 
exclusively for use by, or for, a disabled individual to allow the 
individual.access to, different areas of a building or to assist the 
individual to gain access to a vehicle or to place the individual’s 
wheelchair in or on a vehicle; 

(n) device designed exclusively to enable an individual with a 

‘mobility impairment to operate a vehicle; 

(0) device or equipment, including a synthetic speech system, 
braille printer and large print-on-screen device, designed exclu- 
sively to be used by a blind individual in the operation of a 
computer; 
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Reg. 
S. 5700(p) 


(p) electronic speech synthesizer that enables a mute individual 
to communicate by use of a portable keyboard; 


(q) device to decode special television signals to permit the 
script of a program to be visually displayed; 


(q.1) a visual or vibratory signalling device, including a visual 
fire alarm indicator, for an individual with a hearing impairment; 


(r) device designed to be attached to infants diagnosed as being 
prone to sudden infant death syndrome in order to sound an 
alarm if the infant ceases to breathe; 


(s) infusion pump, including disposable peripherals, used in the 
treatment of diabetes or a device designed to enable a diabetic to 
measure the diabetic’s blood sugar level; 


(t) electronic or computerized environmental control system de- 
signed exclusively for the use of an individual with a severe and 
prolonged mobility restriction; 


(u) extremity pump or elastic support hose designed exclusively 
to relieve swelling caused by chronic lymphedema; 


(v) inductive coupling osteogenesis stimulator for treating non- 
union of fractures or aiding in bone fusion; 


(w) talking textbook for use by an individual with a perceptual 
disability in connection with the individual’s enrolment at an ed- 
ucational institution in Canada, or a designated educational 
institution; 

(x) Bliss symbol board, or similar device, designed to be used to 
help an individual who has a speech impairment communicate 
by selecting the symbols or spelling out words; 


(y) Braille note-taker designed to be used by a blind individual 
to allow them to take notes (that can be read back to them or 
printed or displayed in Braille) with the help of a keyboard; 


(z) page turner, designed to be used by an individual who has a 
severe and prolonged impairment that markedly restricts their 
ability to use their arms or hands to turn the pages of a book or 
other bound document; 


(z.1) altered auditory feedback device designed to be used by an 
individual who has a speech impairment; 


(z.2) electrotherapy device designed to be used by an individual 
with a medical condition or by an individual who has a severe 
mobility impairment; 

(z.3) standing device designed to be used by an individual who 
has a severe mobility impairment to undertake standing therapy; 
and 


(z.4) pressure pulse therapy device designed to be used by an 
individual who has a balance disorder. 
Related Provisions: ITA 64 — Disability supports deduction for various expenses. 
History: Paras. 5700(z.1) to (z.4) added by 2009, c. 2, s. 109, applicable to 2008 et 
seq. 
Para. 5700(i) amended by P.C. 2007-1443, subsec. 3(1), September 27, 2007, Canada 
Gazette, Part II, October 17, 2007, applicable to expenses incurred for property ac- 
quired after February 22, 2005. 


Paras. 5700(1.1) and (x)-(z) added by the said P.C. 2007-1443, subsecs. 3(2), (4), appli- 
cable to 2005 et seq. 

Para. 5700(w) amended by the said P.C. 2007-1443, subsec. 3(3), applicable to 2004 et 
seq. 

Para. 5700(w) added by P.C. 2000-1770, s. 1, December 13, 2000, Canada Gazette, 
Part I, January 3, 2001, applicable to 1999 et seq. 

Para. 5700(c.3) added by P.C. 1999-1767, s. 1, October 6, 1999, Canada Gazette, Part 
II, October 27, 1999, applicable to 1997 et seq. 

Paras. 5700(c.1), (c.2) and (q.1) added by P.C. 1994-271, s. 1, February 16, 1994, Can- 
ada Gazette, Part Il, March 9, 1994; paras. (c.1), (c.2) applicable after December 16, 
1991, para. (q.1) applicable to 1992 et seq: 

That portion of s. 5700 preceding para. (a), and paras. (c), (i), (m) and (s) substituted, 
and (t) to (v) added, by P.C. 1990-2491, subsecs. 1(1) to (4) and (6), November 22, 
1990, Canada Gazette, Part Il, December 5, 1990, applicable to 1988 et seq.; and para. 
(q) substituted by subsec. (5), applicable to 1987 et seq. 

Paras. 5700(n) to (s) added by P.C. 1987-2474, December 10, 1987, Canada Gazette, 
Part II, December 23, 1987, applicable to 1987 et seq. 

Para. 5700(m) substituted by P.C. 1985-2277, s. 17, July 24, 1985, Canada Gazette, 
Part II, August 7, 1985, applicable to 1984 et seq. 


Income Tax Regulations 


Paras. 5700(1), (m) added by P.C. 1980-3345, s. 1, December 11, 1980, Canada Ga- 
zette, Part II, December 24, 1980, in force January 1, 1980. 


Definitions [Reg. 5700]: “Canada” —ITA 255, Interpretation Act 35(1); “desig- 
nated educational institution” — 118.6(1); “individual” — ITA 248(1); “medical prac- 
titioner’ —ITA 118.4(2); “prescribed” —ITA 248(1). 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax credits. 


5701. For the purpose of subparagraph 118.2(2)(n)(ii) of the Act, a 
drug, medicament or other preparation or substance is prescribed if 
it 


(a) is manufactured, sold or represented for use in the diagnosis, 
treatment or prevention of a disease, disorder or abnormal physi- 
cal state, or its symptoms, or in restoring, correcting or modify- 
ing an organic function; 


(b) is prescribed for a patient by a medical practitioner; and 


(c) may, in the jurisdiction in which it is acquired, be lawfully 
acquired for use by the patient only with the intervention of a 
medical practitioner. 
History: S. 5701 added by 2009, c. 2, s. 110, deemed to have come into force on 
February 27, 2008. 


Definitions [Reg. 5701]: “medical practitioner’ —ITA 118.4(2); “patient”? —ITA 
118.2(2)(a); “prescribed” — ITA 248(1); “province” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-519R2: Medical expense and disability tax credits. 


PART LVII! — RETENTION OF BOOKS AND 
RECORDS 


History: Subpara. 5800(1)(d)(iv) repealed, para. (1)(f) amended, by 2011, c. 24, sub- 
secs. 87(1), (2), in force January 12, 2012. 


Part LVIII (s. 5800) added by P.C. 1982-2895, s. 2, September 22, 1982, Canada Ga- 
zette, Part II; October 13, 1982, effective commencing September 20, 1982., 


5800. (1) For the purposes of paragraph 230(4)(a) of the Act, the 
required retention periods for records and books of account of a 
person are prescribed as follows: 


(a) in respect of 


(i) any record of the minutes of meetings of the directors of a 
corporation, ) 


(ii) any record of the minutes of meetings of the shareholders 
of a corporation, 


(iii) any record of a corporation containing details with re- 
spect to the ownership of the shares of the capital stock of the 
corporation and any transfers thereof, 


(iv) the general ledger or other book of final entry containing 
the summaries of the year-to-year transactions of a corpora- 
tion, and 


(v) any special contracts or agreements necessary to an un- 
derstanding of the entries in the general ledger or other book 
of final entry referred to in subparagraph (iv), 


the period ending on the day that is two years after the day that 
the corporation is dissolved; 


(b) in respect of all records and books of account that are not 
described in paragraph (a) of a corporation that is dissolved and 
in respect of the vouchers and accounts necessary to verify the 
information in such records and books of account, the period 
ending on the day that is two years after the day that the corpo- 
ration is dissolved; 


(c) in respect of 


(i) the general ledger or other book of final entry containing 
the summaries of the year-to-year transactions of a business 
of a person (other than a corporation), and 


(ii) any special contracts or agreements necessary to an un- 
derstanding of the entries in the general ledger or other book 
of final entry referred to in subparagraph (i), 


the period ending on the day that is six years after the last day of 
the taxation year of the person in which the business ceased: 


2006 


Part LIX — Foreign Affiliates 


(d) in respect of 


(i) any record of the minutes of meetings of the executive of 
a registered charity or registered Canadian amateur athletic 
association, 


(ii) any record of the minutes of meetings of the members of 
a registered charity or registered ge amateur athletic 
association, and 


(iii) all documents and by-laws governing a registered charity 
or registered Canadian amateur athletic association, 


(iv) [Repealed] 


the period ending on the day that is two years after the date on 
which the registration of the registered charity or the registered 
Canadian amateur athletic association under the Act is revoked; 


(e) in respect of all records and books of account that are not 
described in paragraph (d) and that relate to a registered charity 
or registered Canadian amateur athletic association whose regis- 
tration under the Act is revoked, and in respect of the vouchers 
and accounts necessary to verify the information in such records 
and books of account, the period ending on the day that is two 
years after the date on which the registration of the registered 
charity or the registered Canadian amateur athletic association 
under the Act is revoked; 


(f) in respect of duplicates of receipts for gifts that are received 
by a qualified donee to which subsection 230(2) of the Act ap- 
plies, the period ending on the day that is two years after the end 
of the last calendar year to which the receipts relate; and 


(g) notwithstanding paragraphs (c) to (f); in respect of all 
records, books of account, vouchers and accounts of a deceased 
taxpayer or a trust in respect of which a clearance certificate is 
issued pursuant to subsection 159(2) of the Act with respect to 
the distribution of all the property of such deceased taxpayer or 
trust, the period pene on the day that the clearance certificate 
is issued. 


(2) For the purposes of subsection 230.1(3) of the Act, with respect 
to the application of paragraph 230(4)(a) ofthe Act, the required 
retention period for records and books of account that are required 
to be kept pursuant to section 230.1 of the Act is prescribed to be 
the period ending on the day that is two years after the end of the 
last calendar year to which the records or books of account relate. 
Definitions [Reg. 5800]: “business” — ITA 248(1); “calendar year” — Interpreta- 
tion Act. 37(1)(a); “corporation” —ITA 248(1), Interpretation Act 35(1); “person”, 
“prescribed”, “property” —ITA © 248(1); “qualified. -donee” —ITA’ 149. ny) 
188.2(3)(a), 248(1); “record”, “registered Canadian amateur athletic association”’, “reg- 
istered charity”, “share”, “shareholder” — ITA 248(1); “taxation year” — ITA 249; 
“taxpayer” — ITA 248(1); “trust” — ITA 104(1), 248(1), (3). 


Information Circulars [Reg. 5800]: 75-2R8: Contributions to a registered party, a 
registered association or to a candidate at a federal election; 78-10R5: Books and 
records retention/destruction; 05-1R1: Electronic record keeping. 


PART LIX — FOREIGN AFFILIATES 


History: Part LIX was consolidated by the Consolidated Regulations of Canada, chap- 
ter 945, proclaimed in force August 15, 1979, by P.C. 1979-1934, July 19, 1979, Can- 
ada Can Part II, August 8, 1979. 


S © pr 
Part LIX also provides, i in section 5909, ; a rule aioe to oi ccidea trusts, ‘but that 
rule is not the subject of any amendment in this package. 


Part LIX contains, among other things, rules respecting the computation of the exempt 
surplus, taxable surplus and underlying foreign tax balances of a foreign affiliate. 
These balances are used in determining (under section 113 of the Act) the amount de- 
ductible from the taxable income of a Canadian corporation in respect of the actual 
payment of a dividend by a foreign affiliate or, where an election is made under sub- 
section 93(1) of the Act, a deemed dividend from a foreign affiliate. Part LIX also 
contains rules for the computation of a foreign atfiliate’s FAPL for a taxation year (in 
section 5903) and for the determination, in certain circumstances, of a share’s “partici- 
pating percentage” (in section 5904) for the purpose of determining the amount of 
FAPI to be included (under subsection 91(1) of the Act) in a ss ae s income in 
respect of a share of a controlled foreign affiliate. 


Reg. 
S. 5800 


Various provision: 
into 10 different : < 


Part LIX are being amended. haku iamestimest can be grouped 
gOS. Vio x we 


1. Budget 2007 oemeentins This package of cada: sedis reuaiube 
changes to the Regulations that flow from the amendments to the foreign affiliate pro- 
visions of the Act contained in Bill C-28 (which received royal assent on December 14, 
2007) and the Budget Implementation Act, 2009 (which received royal assent on March 
12, 2009). These Act changes, taken together, are referred to in these notes as the 
“Budget 2007 Act changes”, These consequential amendments are primarily i - section 
5907, but there i is also on change i in new subsection 5905(5, 2) 


ips: This package includes the restructuring of section 5902 and dortions of 
in order to accommodate elections under subsection 93(1.2) of the Act in 
artnership dispositions of foreign affiliate shares. New section 5908 is also 
added in order to consolidate various partnership. provisions of Part LIX and provide 
for. consequential changes that flow from certain amendments made to the aa in the 
Income Tax Amendments Act, 2000. 


Be Foreign Accrual Property. Losses (“FAPLs”): This package includes amendments in 
respect of FAPLs. These amendments are in section 5903 and subsections §907(1.3) 
and (1.4). Some of these changes to section 5903 are consequential to the Budget 2007 
changes that deal with paragraph 95(2)(f) of the Act and its related provisions. 


Restructuring of § Section 5905: As 
by the partnership rules, portions o 
structured 


result of certain changes that were necessitated 
ction 5905 have been either consolidated or re- 
user-friendly. These provisions are generally found in 
5), although no changes are proposed to existing sub- 


2 Bump Rules Substantial + revisions are being made to rules initially proposed, in part, 
in a December 2002 draft technical bill and, in part, in the February 2004 revised ver- 
sion of that bill that deal with the interaction between foreign affiliate surplus balances 
and the winding-up bump under paragraph 88(1)(d) of the Act. These rules are found) in 
new subsections 5905(5.1 » G. 13) and subsection 5905(5.4). 


6. February 27, 2004 Proposals: Three significant features of the remaining foreign 
affiliate proposals issued in Febru: 2004 are, as part of this package, being aban- 
doned in favour of a new provisi ; hew provision is referred to in these notes as 
the “fill-the-hole” rule and is found | proposed subsections 5905(7.1) to (7.7). The 
three rules from the February 2004 proposals that are being abandoned, are as follows: 


e the “de cit levitation” rules that were found i in proposed ‘subsections 5905(7) to 
(74); : 


» the “interest push-dow ales ‘that Were. found i in pp subsections 590712. 8) 
to (2.83); and - 


. the “consolidated net eile? niles that were generally found i in various provisions 
: 5902 and 5905 and section 92 of the Act. Note, however, that taxpayers 

‘can elect to have these rules apply on a transitional basis. Readers are referred to 
the notes under clause 51 of this package for further details. 


7, Pema Establishments: Although partly consequential to the Budge! 2007 Act 
changes, amendments are being made to section 5906 (and also to section 8201) to 
introduce a comprehensive definition of the term “permanent establishment” for the 
various foreign affiliate provisions of the Act and Part LIX of the Regulations, These 
amendments ensure that a common definition. ofS ‘permanent establishment” applies for 
all urposes of the foreign affiliate rules. 


8 Non-Taxable Portion of ECP Gains: A tule that was originally proposed in 2002 that 
includes in “exempt earnings” the non-taxable portion of gains from the disposition of 
eligible capital property, in certain circumstances, is included in this package. Addi- 
tionally, a new rule is also being added to provide symmetry in respect of certain non- 
deducted amounts in respect of eligible capital property. That rule is found in para- 
graph (a.1) of the definition “exempt loss” in subsection 5907(1). 


9, Foreign jt ax Consolidation: This package also includes some minor Hlodifieations to 
the foreign tax consolidation provisions in subsection S907(1. 1). 


10. Foreign Oil and Gas Levies: This packas > includes new section 5910 which deems, 
in certain circumstances, a portion of certain foreign oil and gas levies to be income 
taxes paid by a foreign affiliate for the purposes of Part LIX of the Regulations. These 
rules are analogous to the amendments to section ie o Oe Act (foreign tax credits) 
made as part of Budget 2000. Ly 


For more details on all of these amendments, refer to the notes below under the rele- 
vant headings. He 


Note that, to the extent they have not iSeaa dealt with as part of the GiicAdmedat to baie 
Act and the Regulations noted above, any outstanding measures from the foreign affili- 
ate proposals issued in February 2004 will be the subject of a separate package of pro- 
posals to be issued i in the near future. 


Section 5900 is the main “gateway” to Part LIX. Its primary Fooction is to prescribe the 
amounts that are deductible by a corporation resident in Canada under section 113 of 
the Act in respect of dividends from a foreign affiliate. Section 5900 is the section that 
makes relevant the concepts of exempt and taxable surplus, concepts that occupy a 
substantial portion of Part LIX of the Regulations. Section 5900 also prescribes rules 
for the purpose of claiming deductions under subsection 91(5) of the Act in respect of 
dividends received out of serionsly take FAPI”. Subsection 91(5) isa rule that is 
aimed at avoiding double taxation. . 
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Reg. 
S. 5900 


5900. Dividends out of exempt, taxable and pre- 
acquisition surplus — (1) Where at any time a corporation resi- 
dent in Canada or a foreign affiliate of the corporation receives a 
dividend on a share of any class of the capital stock of a foreign 
affiliate of the corporation, 


(a) for the purposes of this Part and paragraph 113(1)(a) of the 
Act, the portion of the dividend paid out of the exempt surplus 
of the affiliate is prescribed to be that proportion of the dividend 
received that 


(i) such portion of the whole dividend paid by the affiliate on 
the shares of that class at that time as was deemed by section 
5901 to have been paid out of the affiliate’s exempt surplus 
in respect of the corporation 


is of 
(ii) the whole dividend paid by the affiliate on the shares of 
that class at that time; 


Proposed Addition — Reg. 5900( r x ee 


(a.1) for the purposes of this Part and paragraph 113( 1)(a.1) of 
the Act, the portion of the dividend paid out of the hybrid su 
plus of the affiliate is prescribed to be that proportion of the 
dividend received that - 


(i) such portion of the whe dividend sale Vy the affiliate: : 
on the shares of that class at that time as was deemed by 
section 5901 to have been paid out of the affiliate’ s at 
surplus in respect of the ‘corporation: 


is or. 


aiy the whole aiviedid paid 6g ihe afte or the shares of 
that class at that time; 


Application: The August 19, 2011 draft legislation ‘foreign noe ‘subsec. 
23(1), will add para. —- 1), SS to dividends cre after ee le . 
2011. ~ 


See also Application under ITA s. 90 re eine reassessment 


adline. — 


Technical Notes: Subsection 5900(1) i is being amended to add new p 
(a.1) and (c.1) to take into account the new concept of “hybrid surplus”, as 
in the overview section of these notes and as poly defined i in subsection 5907(1), 7 
which is discussed below. : 


New paragraph 5900(1)(a.1) prescribes the amounts that are ‘aciucar le 
tion resident in Canada under new subparagraph 113()@a. 1a) of the ‘Act 
of dividends from a foreign affiliate’s hybrid surplus. New paragraph 5900( 
prescribes the amount that is to be taken into account under new sub aragraph 
113(1)(a.1)(i) of the Act as foreign tax applicable to the hybrid ey portion of the 
dividend. ~ 


(b) for the purposes of this Part and subsection 91(5) and 
paragraphs 113(1)(b) and (c) of the Act, the portion of the divi- 


dend paid out of the taxable surplus of the affiliate is prescribed 
to be that portion of the dividend received that 


(i) such portion of the whole dividend paid by the affiliate on 
the shares of that class at that time as was deemed by section 
5901 to have been paid out of the affiliate’s taxable surplus 
in respect of the corporation 


is of 
(ii) the whole dividend paid by the affiliate on the shares of 
that class at that time; 


(c) for the purposes of this Part and paragraph 113(1)(d) of the 
Act, the portion of the dividend paid out of the pre-acquisition 
surplus of the affiliate is prescribed to be that proportion of the 
dividend received that 


(i) such portion of the whole dividend paid by the affiliate on 
the shares of that class at that time as was deemed by section 
5901 to have been paid out of the affiliate’s pre-acquisition 
surplus in respect of the corporation 

is of 
(ii) the whole dividend paid by the affiliate on the shares of 


that class at that time; and 


Income Tax Regulations 


Proposed Addition — Reg. 5900(1)(c.1) 


= 464) for the purposes of this Part and paragraph 113(1)(a.1) of 
the Act, the foreign tax applicable to the portion of the divi- 
_ dend prescribed to have been paid out of the hybrid surplus of 
the affiliate is prescribed to be that proportion of the hybrid 


underlying tax applicable, in respect of the corporation, to the 


_ whole dividend paid by the eet on the: shares f that class _ 
__ at that time that 
(i) the amount of the dividend received ie hoe soepbenit 
or the affiliate, as the case may be, on that share at fF time 


(d) for the purposes of this Part and paragraph 113(4)6) of the 
Act, the foreign tax applicable to the portion of the dividend pre- 
scribed to have been paid out of the taxable surplus of the affili- 
ate is prescribed to be that proportion of the underlying foreign 
tax applicable, in respect of the corporation, to the whole divi- 
dend paid by the affiliate on the shares of that class at that time 
that 


(i) the amount of the dividend received by the corporation or 
the affiliate, as the case may be, on that share at that time 


is of 
(ii) the whole dividend paid by the affiliate on the shares of 
that class at that time. 


Related Provisions: Reg. 5902(1) — Rules for calculating surplus accounts on 
elected dividend; Reg. 5907(2.02) — Anti-avoidance rule. 


(2) Notwithstanding paragraphs (1)(a) and (b), where at any time a 
foreign affiliate of a corporation resident in Canada pays a dividend 
on a share of a class of its capital stock (other than a share in re- 
spect of which an election is made under subsection 93(1) of the 
Act) to the corporation, the corporation may, in its return of income 
under Part I of the Act for its taxation year in which the dividend 
was received by it, designate an amount not exceeding the portion 
of the dividend received that would, but for this subsection, be pre- 
scribed to have been paid out of the affiliate’s exempt surplus in 
respect of the corporation and that amount 


(a) is prescribed to have been paid out of the affiliate’s taxable 
surplus in respect of the corporation and not to have been paid 
out of that exempt surplus; and 


(b) for the purposes of paragraph (1)(d) and the definitions “un- 
derlying foreign tax” and “underlying foreign tax applicable” in 
subsection 5907(1) is deemed to have been paid by the affiliate 
to the corporation as a separate whole dividend on the shares of 
that class of the capital stock immediately after that time, and 
that whole dividend is deemed to have been paid out of the affil- 
iate’s taxable surplus in respect of the corporation. 


Related Provisions: Reg. 5908(8)(a) — Reference to ITA 93(1) includes 93(1.2). 


History: Paras. 5900(2)(a), (b) amended by P.C. 1997-1670, s. 2, November 20, 1997, 
Canada Gazette, Part I, December 10, 1997, applicable to taxation years of a foreign 
affiliate of a taxpayer that begin after 1994, except that 


(a) the amendments apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
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(3) For the purposes of subsection 91(5) of the Act, where at any 
time an individual resident in Canada receives a dividend ona share 
of any class of the capital stock of a foreign affiliate of that indivi- 
dual, the affiliate shall be deemed to have an amount of taxable sur- 
plus in respect of the individual and the portion of the dividend paid 
out of the taxable surplus of the affiliate in respect of the individual 
is ia aaa to berg an 1 enount mana ta the aoe i ua 


Definitions [Reg. 5900]: “amount” — ITA 248(1), Reg. 5907(7); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “dividend” — ITA 248(1); “exempt surplus” — 
Reg. 5902(1)-(2), (7), 5905(7)(d),. 5907(1); “foreign affiliate’ — ITA 95(1), 248(1), 
Reg. 5907(3); “foreign tax applicable” — Reg. 5900(1)(d); “hybrid surplus”, “hybrid 
underlying tax applicable’ — Reg. 5907(1); “individual”, “person”, “prescribed” — 
ITA 248(1); “pre-acquisition surplus” — Reg. 5900(1)(c); “resident in Canada” — ITA 
250; “share” —ITA 248(1); “taxable surplus” — Reg. 5902(1)-(2), (7), 5905(7)(e), 
5907(1); “taxation year” —ITA 249; “underlying foreign tax applicable”, “whole divi- 
dend” — Reg. 5907(1). 


Interpretation Bulletins: IT-392: Meaning of term “share”. 


5901. Order of surplus distributions — (1) Where at any time 
in its taxation year a foreign affiliate of a corporation resident in 
Canada has paid a whole dividend on the shares of any class of its 
capital stock, for the purposes of this Part 


(a) the portion of the whole dividend deemed to have baeh paid 
out of the affiliate’s exempt surplus in respect of the corporation 
at that time is an amount equal to the lesser of 


(i) the amount of the whole dividend, and 


(ii) the amount by which that exempt surplus exceeds the af- 
filiate’s taxable deficit in respect of the corporation at that 
time; 
(b) the portion of the whole dividend deemed to have been paid 
out of the affiliate’s taxable surplus in respect of the corporation 
at that time is an amount equal to the lesser of 


(i) the amount, if any, by which the amount of the whole div- 
idend exceeds the portion determined under paragraph (a), 
and 
(ii) the amount by which that takable surplus exceeds the af- 
filiate’s exempt deficit in respect of the corporation at that 
time; and 
(c) the portion of the whole dividend deemed to have been paid 
out of the affiliate’s pre-acquisition surplus in respect of the cor- 


that ae for 
that ap indivi- . 
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poration at that time is the amount by which the whole dividend 
exceeds the aggregate of the portions determined under 
paragraphs (a) and (b). 


Proposed Amendment — Reg. 5901 qd LG. | 
) Si ibject to subsection (1.1), if at any time in its taxation year a 


foreign affiliate of a corporation. resident in Canada has paid a — 


oe iol ine on ane shar class of its ve stock, ae 


the affiliate a an ex npt dent and a taxable 
deficit, in respect of the aon at that time, a to- 
ed fici 


y 
a affiliate’ s exempt surplus in respect of the compraton at 
Het Leas e ] 


i ce if the affiliate has d an n exempt efit and a ae 
ficit, in respect of the corporation at that time, the to- 
tal of the exempt deficit and the hybrid deficit, 


-@) ae th affiliate has an exempt deficit and no hybrid 
deficit, in espect of the corporation at that time, the — 
amount, if any, by which the exempt deficit exceeds the 
__ affiliate’s hybrid surplus in respect of the comporauien at, 


© if the affiliate has a hybrid defile: and no o exempt. 
deficit, in respect of the corporation at that time, the 
amount, if any, by which the hybrid deficit exceeds the 


“that time; and 


: mS the portion of the: whole dividend deemed to have been 
paid out of the affiliate’s pre-acquisition surplus in respect of 
_ the corporation at that time is the amount, if any, by which the 
~ whole dividend exceeds the oe of eos ees weeeinligaes 
oe under paragraphs. (a) to” (b). ce 


(. Ai Tf the corporation resident i in eS that is Se veoh io. in. 
subsection (1) elects in writing under this subsection in respect of 
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the whole dividend referred to in subsection (1) and files the elec- 
tion with the Minister on or before the corporation’s filing-due 
date for its taxation year that includes the day the whole dividend 
was paid, subsection (1) applies in respect of the whole dividend 
as if its paragraphs (a.1) and (b) read as follows: 


(a.1) the portion of the whole dividend deemed to have been 
paid out of the affiliate’s taxable surplus in respect of the cor- 
poration at that time is an amount equal to the lesser of 


(i) the amount, if any, by which the amount of the whole 
dividend exceeds the portion determined under paragraph 
(a), and 


(ii) the amount, if any, by which the taxable surplus 
exceeds 


(A) if the affiliate has an exempt deficit and a hybrid 
deficit, in respect of the corporation at that time, the to- 
tal of the exempt deficit and the hybrid deficit, 


(B) if the affiliate has an exempt deficit and no hybrid 
deficit, in respect of the corporation at that time, the 
amount of the exempt deficit, and 


(C) if the affiliate has a hybrid deficit and no exempt 
deficit, in respect of the corporation at that time, the 
amount, if any, by which the hybrid deficit exceeds the 
affiliate’s exempt surplus in respect of the corporation at 
that time; 


(b) the portion of the whole dividend deemed to have been 
paid out of the affiliate’s hybrid surplus in respect of the cor- 
poration at that time is an amount equal to the lesser of 


(i) the amount, if any, by which the amount of the whole 
dividend exceeds the total of the portions determined under 
paragraphs (a) and (a.1), 


(ii) the amount, if any, by which the hybrid surplus exceeds 


(A) if the affiliate has an exempt deficit and a taxable 
deficit, in respect of the corporation at that time, the to- 
tal of the exempt deficit and the taxable deficit, 


(B) if the affiliate has an exempt deficit and no taxable 
deficit, in respect of the corporation at that time, the 
amount, if any, by which the exempt deficit exceeds the 
affiliate’s taxable surplus in respect of the corporation at 
that time, and 


(C) if the affiliate has a taxable deficit and no exempt 
deficit, in respect of the corporation at that time, the 
amount, if any, by which the taxable deficit exceeds the 
affiliate’s exempt surplus in respect of the corporation at 
that time; and 


Application: The August 19, 2011 draft legislation (foreign affiliates), s. 24, will 
amend subsec. 5901(1) to read as above and add subsec. 5901(1.1), applicable to 
dividends paid after August 19, 2011 by a foreign affiliate of a corporation. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Section 5901 sets out ordering rules in respect of a whole 
dividend paid by a foreign affiliate on its shares, Under those rules, a whole dividend 
is generally treated as having been paid out of exempt surplus (until that surplus is 
exhausted), then taxable surplus (until that surplus is exhausted), then pre-acquisition 
surplus. 


Section 5901 is amended in a number of ways to reflect the introduction of the new 
concept of “hybrid surplus” and the new election in respect of pre-acquisition surplus 
dividends, which are both referred to above in the overview section of these notes. 


The subsection 5901(1) amendments are consequential to the introduction of “hybrid 
surplus”. These amendments provide the default rule whereby hybrid surplus is 
deemed to be distributed after exempt surplus but before taxable surplus. However, 
in recognition of the possibility that taxable surplus may in some cases be more valu- 
able to a taxpayer than hybrid surplus, new subsection 5901(1.1) is added in order to 
give taxpayers the ability to elect, in respect of a particular whole dividend, to have 
taxable surplus come out before hybrid surplus. Because the deficit offset rules are 
based on deficits being applied to the most valuable surplus balances first, this 
“switch-over’” election requires a reordering of those deficit offset rules. 


Related Provisions: Reg. 5901(1.1) — Election for dividend to come out of taxable 
surplus before hybrid surplus; Reg. 5901(2)(b) — Election for dividend (return of capi- 
tal) to come out of pre-acquisition surplus; Reg. 5902(1) — Rules for calculating sur- 
plus accounts on elected dividend. 
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(2) Notwithstanding: subsection (1), where a foreign affiliate of a 
corporation resident in Canada pays a whole dividend (other than a 
whole dividend referred to in subsection 5902(1)) at any particular 
time in its taxation year that is more than 90 days after the com- 
mencement of that year or at any particular time in its 1972 taxation 
year that is before January 1, 1972, the portion of the whole divi- 
dend that would, but for this subsection, be deemed to have been 
paid out of the affiliate’s pre-acquisition surplus in respect of the 
corporation is deemed to have been paid out of the exempt surplus 
and taxable surplus of the affiliate in respect of the corporation to 
the extent that it would have been deemed to have been so paid if, 
immediately after the end of that year, that portion were paid as a 
separate whole dividend before any whole dividend paid after the 
particular time and after any whole dividend paid before the partic- 
ular time by the affiliate, and for the purposes of determining the 
exempt deficit, exempt surplus, taxable deficit, taxable surplus and 
underlying foreign tax of the affiliate in respect of the corporation 
at any time, that portion is deemed to have been paid as a separate 
whole dividend immediately following the end of the year and not 
to have been paid at the particular time. 


Proposed Amendment — Reg. 5901(2) 


(2) Notwithstanding subsection (1), 


(a) if a foreign affiliate of a corporation resident in Canada 
pays a whole dividend (other than a whole dividend referred to 
in subsection 5902(1)) at any particular time in its taxation 
year that is more than 90 days after the commencement of that 
year or at any particular time in its 1972 taxation year that is 
before January 1, 1972, the portion of the whole dividend that 
would, in the absence of this paragraph, be deemed to have 
been paid out of the affiliate’s pre-acquisition surplus in re- 
spect of the corporation (otherwise than because of an election 
under paragraph (b)) is instead deemed to have been paid out 
of the exempt surplus, hybrid surplus and taxable surplus of - 
the affiliate in respect of the corporation to the extent that it 
would have been deemed to have been so paid if, immediately 
after the end of that year, that portion were paid as a separate 
whole dividend before any whole dividend paid after the par- 
ticular time and after any whole dividend paid before the par- 
ticular time by the affiliate, and for the purposes of determin- 
ing the exempt deficit, exempt surplus, hybrid deficit, hybrid 
surplus, hybrid underlying tax, taxable deficit, taxable surplus 
and underlying foreign tax of the affiliate in respect of the cor- 

_ poration at any time, that portion is deemed to have been paid 
as a separate whole dividend immediately following the end of 
the year and not to have been paid at the particular time; and 


(b) a whole dividend referred to in subsection (1) any portion 
of which is paid at any time by a foreign affiliate of a corpora- 
tion resident in Canada to the corporation that would, in the — 
absence of this paragraph, be deemed under subsection (1) to 
have been, in whole or in part, paid out of the exempt surplus, © 
hybrid surplus or taxable surplus of the affiliate in respect of 
the corporation is instead deemed to have been paid out of the 
pre-acquisition surplus of the affiliate in respect of the corpo- 
ration if 


(i) the corporation, and each other corporation, if any, of 
which the affiliate would, at that time, be a foreign affiliate 
if paragraph (b) of the definition “equity percentage” in 
subsection 95(4) were read as if the reference in that para- 
graph to “any corporation” were a reference to “any corpo- 
ration other than a corporation resident in Canada” and that 
is, at that time, related to the corporation, 


(A) where there is no such other corporation, elects in 
writing under this subparagraph and files the election 
with the Minister on or before the filing-due date for its 
taxation year in which the whole dividend is paid, and 


-(B) in any other case, jointly elect in writing under this 
subparagraph and file the election with the Minister on 
or before the earliest of the filing-due dates for their tax- 
ation years in which the whole dividend is paid, and 
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bottom company in a chain of Canadian corporations that need be included in the — 
‘ ce other words, the divid paying corporation will not be considered, for 


urposes of determining the 
cit, taxable surplus and 
ct of the: ee ation at 


di will be deemed to come entirely out of pre-acquisition surplus. This will 
result ina negative , ACB of $250 causing a capital gain to Canco under subsec- 
tion 40, 3) However, new ‘paragraph 93(1. L 4 Nb | m n conjunction with new subsec- 


example to have designated in that election a prescribed: amount of $250. 
The resulting $250 deemed dividend will be prescribed to be a $120 dividend 
paid out of the exempt surplus of FA and a $130 dividend paid out of taxable 
ich results in deductions of $120 oe $39 under al nee 


2) 

Cc 

2 
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& 

=) 

pene of 7 woke a > 

graph (b) ue the le definton “underlying ue tax applicable” in eres aa 
S907(1).) ee — 


Related Provisions: ITA boriyes al distribution deemed to be dividend; ITA 
93(1.11)(b) — Application of 93(1.1) when election under Reg. 5901(2)(b)(i) triggers 
gain under ITA 40(3). 


History: Subsec. 5901(2) amended by P.C. 1997-1670, s. 3, November 20, 1997, Can- 
ada Gazette, Part Il, December 10, 1997, applicable to taxation years of a foreign affili- 
ate of a taxpayer that begin after 1994, except that 


(a) the subsec. as amended ‘applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February, 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


New paragraph 5901¢ allows taxpayers to elect to “side »” the normal order- 
me rules of Aen eon and i i have deemed to ae 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(3) Notwithstanding subsections (1) and (2), for the purposes of the 
definitions “exempt deficit”, “exempt surplus”, “taxable deficit” 
and “taxable surplus” in subsection 5907(1), any amount designated 
ever, a is reading of the definition “equity percentage” i in subsection 95(4), pursuant to subsection 5900(2) in respect of a dividend paid by a 
which is a key determinant of foreign affiliate status, applies to ensure that it is only foreign affiliate of a corporation resident in Canada increases the 
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portion of the whole dividend deemed to have been paid out of the 
affiliate’s taxable surplus in respect of the corporation and decrease 
the portion of the whole dividend deemed to have been paid out of 
the affiliate’s exempt surplus in respect of the corporation. 

History: Subsec. 5901(3) amended by P.C. 1997-1670, s. 3, November 20, 1997, Can- 


ada Gazette, Part II, December 10, 1997, applicable to taxation years of a foreign affili- 
ate of a taxpayer that begin after 1994, except that 


(a) the subsec. as amended applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Definitions [Reg. 5901]: “amount” —ITA 248(1), Reg. 5907(7); “commence- 
ment” — Interpretation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 
35(1); “dividend” —ITA 248(1); “exempt deficit’ — Reg. 5902(1)-(2), (7), 
5905(7)(b), 5907(1); “exempt surplus” — Reg. 5902(1)-(2), (7), 5905(7)(c), 5907(1); 
“filing-due date’—ITA 248(1); “foreign affiliate’—ITA 95(1), 248(1), Reg. 
5907(3); “hybrid deficit”, “hybrid surplus”, “hybrid underlying tax” — Reg. 5907(1); 
“Minister” —ITA 248(1); “pre-acquisition surplus” — Reg. 5900(1)(c); “related” — 
ITA 251(2)-(6); “resident in Canada” —ITA 250; “share”, “shareholder’ —ITA 
248(1); “taxable deficit” — Reg. 5902(1)-(2), (7), 5905(7)(c), 5907(1); “taxable sur- 
plus” — Reg. 5902(1)-(2), (7), 5905(7)(e), 5907(1); “taxation year” — ITA 249; “un- 
derlying foreign tax” — Reg. 5902(1)-(2), (7), 5907(1); “whole dividend” — Reg. 
5907(1); “writing” — Interpretation Act 35(1). 


5902. Election in respect of capital gains — (1) Where at any 
time a dividend is, by virtue of an election made under subsection 
93(1) of the Act in respect of a disposition, deemed to have been 
received on one or more shares of a class of the capital stock of a 
particular foreign affiliate of a corporation resident in Canada, the 
following rules apply: 


(a) determine the amounts that would be the particular affiliate’ s 
exempt surplus or exempt deficit, taxable surplus or taxable def- 
icit, underlying foreign tax and net surplus in respect of the cor- 
poration at that time if 


(i) each other foreign affiliate of the corporation in which the 
affiliate had an equity percentage had immediately before 
that time paid a dividend equal to its net surplus in respect of 
the corporation immediately before the dividend was paid, 
and 


(ii) any dividend referred to in subparagraph (i) that any 
other foreign affiliate would have received had been received 
by it immediately before any such dividend that it would 
have paid; 
(b) determine the amount that would have been received on the 
shares (of that class) in respect of which an election is made, if 
the particular affiliate had at that time paid dividends the aggre- 
gate of which on all shares of its capital stock was equal to the 
amount of its net surplus referred to in paragraph (a); and 


(c) for the purposes only of subsection 5900(1), in applying the 
provisions of subsection 5901(1) 


(i) the particular affiliate’s exempt surplus or exempt deficit, 
taxable surplus or taxable deficit and underlying foreign tax 
in respect of the corporation shall be deemed to be the re- 
spective amounts thereof referred to in paragraph (a), and 


(ii) the particular affiliate shall be deemed to have paid a 
whole dividend at that time on the shares of that class of its 
capital stock in an amount equal to the product obtained 
when the aggregate of amounts so deemed by subsection 
93(1) of the Act to have been received as dividends on shares 
of that class is multiplied by the greater of 


(A) one, and 
(B) the proportion that the amount of the particular affili- 
ate’s net surplus determined under paragraph (a) is of the 


amount determined. under paragraph (b), except. that 
where the amount determined under paragraph (b) is less 
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than one, the amount determined under paragraph (b) is 
deemed for the purpose of this clause to be one. 


Proposed Amendment — Reg. 5902(1) Ito be further — 
; ‘ amended, below w) Sia 


wees 


a) [Rules for eupine accounts on ‘elected dividendfss: If 
at any time a dividend (such time and each such dividend, Tespec 
tively, referred to in this subsection and subsection ( ) as the “div- 
idend time” and an “elected dividend”) is, by virtue of an election 

r ection 93(1) of the Act by a corporation . 
ition, deemed to have been Teceiv a 


it of the currency ne which the 
amount determined hues Cc is Paden d 


was cua to the amount oe its net surplus re- 
_ ferred to in subparagraph (ay); 

oo) subject to paragraph 5905(5)(c) : o 

the dividend time, _ 


(i) under subparagraph (v) of the sescriplet at B in the 
definition “exempt surplus” in subsection 5907(1) in com 
puting the particular affiliate’s exempt surplus or exemp 
deficit, as the case may be, in respect of the corporation an 
amount equal to the product obtained when the ‘suecfied 
_ adjustment factor in respect of the disposition i is multiplied. 


2012 


Part LLX — Foreign. Affiliates 


| any. ae enn “that is” ar ed by sraph 


yy seh 


: ao to ha e been at out of the exe’ pt Be of 
ee i 


scriptio | 
'5007(1) it in com 

surplus or taxable — 

if the corporation an 


Reg. 
S.,5902(1) 


y various grovigions of section 5905 _ 
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See poate note unde: - Prec jag Amendment to 0 Ree 590003) for — & 353 of 
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The following. are the main provisions afeced by 

subsection 5902(1) — replaced — 
subsection 5902(2) — replaced 

subsection 5902(3) — repealed 
subsection §905(1) — replaced 
subsection 5905(2) — repealed Ga 
subsection 5905(3) — — replaced = 

subsection 5905(4) — repealed (consolidated with eiccan 5905(3)) : 
subsection 5905(5) — — teplaced— 
subsection 5905(5.1) — added, to chek ae Sie 5905(5)__ 


Subject to pusamph 5905(5)(c). paragraph 5902( 1b) will require reductions to 
the surplus balances of a particular affiliate in respect of a corporation resident in 
Canada whenever a subsection 93(1) } or, by virtue of paragraph 5908(8)(a), a 
subsection 931 2) election is made by the Cae so gay in Canada, in 


: ah of an acquisition or Gee of oa of that affiliate or of pe other 
affiliate that has an equity percentage in the particular affiliate. An exception is 
provided in the case of a penootion to which elie as 5905(3)(a) or subsection 
aap: or (5.1) os 8 


srcentage in the particular affiliate and the balances that will be reset are 
_ the balances at the time of the acquisition or disposition of shares — these bal- 
ances will reflect, for example any ad tment me to the ae balances 
under new paragraph 5902(1)(b 


In this example, Canco’ s surplus entitlement percentage in FAI is 100% imme- 
iately prior to the | isposition and is 60% immediately after the disposition. Ac- 
cordingly, subsection 5905(1) resets FA1’s exempt surplus balance in respect of 
Canco from the $60 balance (after the paragraph 5902(1)(b) adjustment) back to 
$100. ($60 ; x 100%/60%), and this $100 becomes FAI’s “opening exempt sur- 
plus” in respect of Canco. _ 


Related Provisions: Reg. 59022) — < Interpretation Reg 5908(8)(a) — Reference 
to ITA 931) includes 93(1.2). 
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Proposed Amendment — Reg. 5902(1) [transitional] 


Application: The August 27, 2010 draft legislation (Part 2 ued affiliates), $8. 
51 and 52, reads as follows: 


51. Subject to section 52, if a corporation resident in Canada elects in writing in 
respect of all of its foreign affiliates and files the election with the Minister of 
National Revenue on or before the day that is the later of the corporation's fil- 
ing-due date for the corporation’s taxation year that includes the day on which © 
this Act is assented to and the day that is one year after the day on which this ‘Act 

is assented to, the following rules apply, namely, _ 


(a) if there is an election ( referred to in this section a asa “designated s section 
93 election”) made by the corporation under subsection 93(1 1) or 

Act in respect of a disposition of shares ( referred to in. 
“designated shares” ) of the capital stock of a foreign 
ration that occurs after December 20, 2002 and before Di ( 
other than a disposition that is required to be made under an agreement 
writing made by the vendor before December Zt 2002, 


(i) [adds temporary ITA 92(1. 2)- (1.5) (see 


(ii) subsection 5902(1) of the Regulations i. is, in respect of the designated : 
section 93 election, to be read as Flans 


5902. (1) If, at a particular time, one or more shares (each of 
which is referred to in this subsection as a “disposed share’) ofa 
class (referred to in ; . 


section and ee 5005 as ae “divid | ime”) that is i 
ately before the particular time, the following rules apply: 


(a) the amount of the particular foreign affiliate’s exempt sur- _ 
plus, in respect of the corporation resident in Canada, (in this 

subsection referred to as the “consolidated exempt surplus” in 

respect of the corporation resident in anada) at the ti 
this section and in section 5905 referred to as the “cal 
time”) that is immediately before the dividend time, is 
as to be the amount that would be its exempt i 


affiliate of the corporation resident in Canada in ' a 
the particular foreign affiliate had, at the calculation time, 7 
an equity percentage (each of which other oreign affili- . 


“ate Zs had (except for the purpose of determining consoli- 
dated net surplus in Fespect of ae corporation resident in 


amount of exempt deficit, taneble surplus or taxable defi- _ 
a in ee a the corporation ela in We asties 


amount equal to the particular sons affiliate’s p opor- 
tionate share of the amount that would be the erent ‘sur- 


a subsidiary affiliate in which it has, mediately before 

__ the calculation time, a direct equity percentage if that ex- 
empt surplus were, immediately before the calculation 
time, determined in the following manner: 


(A) the exempt surplus, in respect of the coe ention 
resident in Cana f i affiliate, were 
‘increased by the subsidiary affiliate’s proportionate 
share of the exempt surplus of a foreign affiliate of 
the corporation resident in Canada in which the sub- 
sidiary affiliate has, immediately befor J 
is immediately before the calculation time, a — 
equity percentage, and 


(B) the exempt surplus, in respect of the corpcration a 
resident in Canada, of a subsidiary affiliate in which 
another subsidiary affiliate has a direct equity per- 
centage, were increased because of this subparagraph 
before the increase in that other subsidiary affiliate’ s 
exempt surplus in respect of the corporation resident — 
in Canada, 


(iii) for the purpose of subparagraph (ii) the proportion- 
ate share, at any time, of a foreign affiliate (referred to in 
this subparagraph as the “calculating foreign affiliate”) of 
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the corporation resident in Canada, of the exempt sur-_ 
_ plus, in respect of the corporation resident in Canada, of _ 
_ another foreign affiliate (referred to in this subparagraph _ 
as the “providing foreign ile of the pial Legian 
resident in ( 
ate a a 


in respect of the ) 
lea resident i in C 


~ empt deficit, in res 


at that time, u 


in Canada, ‘in sub 
no amount of 


corporation resident in Canada, of tl the p lar 
affiliate, were, steal a before the calculati 


- which the particular ee affiliate ae sat - 
| toe the calculation time, a = equity iii hae if 


(A) the exempt deficit, in respect of the a on 
resident i in Canada 


share of the exempt deficit of a foreign affiliate of © 
the corporation resident in Canada in which the sub- _ 
sidiary affiliate has, immediately before the time that 
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_is immediately before the i time, a direct 
‘equity Percentage, and / - ] 


(B) the exempt deficit, in respect of the corporation 
resident in Canada, of a subsidiary 
another ‘subsidiary affiliate has a. 
centage, were increased because of t ee 
before the i increase in that other subsidiary affiliate’ So 


in Canada, 


is the amount of dividends that w 

_ the calculating foreign affiliate { 
foreign affiliate if, at that time, the providing foreign _ 
affiliate had paid dividends on all of its shares and 
_ the total of those dividends were equal to its consoli- — 
dated net surplus (determined usin, the provisions of 


foreign affili: ~ 
in respect of the corporation resident in Candas, & : 
where it does not have such consolidated net surplus, 
its exempt deficit (determined in accordance with 
oe paragraph « on the assump’ 


mined ie the provi- 
sions of this subsection on the assumption that the — 
providing foreign affiliate were. particular foreign 
affiliate), in respect of the cor 
Canada, or, where it does not hove ich consolidate ] 
> net surplus, its consolidated exempt deficit (deter- 
mined i in accordance with this 8 on the as- 


i in cc ade he pecraph, the particular : 
foreign affiliate’ s consolidated exempt deficit, in Ore 


in respect of the exempt deficit, in respect of the co 
_ poration resident in Canada, of the particular shar 
_ holder, of the particular foreign affiliate, that dis- 
: posed of the disposed : hare, and — 


(B) no amount were included, directly o: indirectly, 
in respect of the exempt deficit, in respect of the cor- 
_ poration resident in Canada, of the particular foreign 
affiliate or any subsidiary affiliate more than once; 


(c) the amount of the particular foreign affiliate’ s taxable sur- 
__ plus and underlying foreign ta: { 
_ resident in Canada, (referred to, spectively, in this subsec- 

tion as the “consolidated taxable surplus”, and “consolidated 
underlying foreign tax”, in respect of the corporation resident _ 
in Canada) at the cake ulation time, is deemed to be the _ : 
amount that would be its taxable s urplus, and underlying for- _ 
eign tax, in respect of the corporat on resident in ee at 
hat time, 1 oe : 
(i) the particular fice affiliate and each bd. af 
filiate had (except for the purpose of determining consol- 
idated net surplus, in respect of the corporation resident — 
in Canada, in subparagraph (iii), at the calculation time, 
no amount of exempt surplus, exempt deficit or taxable 
deficit, i | respect of the corporation resident in Canada, 


(ii) the amount of the taxable surplus, and underlying for- 
eign tax, in respect of the corporation resident in Canada, 
of the particular foreign affiliate, were, immediately 
before the calculation time, increased by an amount equal 


Reg. 
S. 5902(1) 


to the total of all amounts each of which is the particular 
foreign affiliate’s proportionate share of the taxable sur- 

_ plus, or underlying foreign tax, as the case may be, in _ 
respect of the corporation resident in Canada, of a subsid- _ 
lary affiliate in which the particular foreign affiliate has, 
immediately before the calculation time, a direct equity 
percentage if that taxable surplus and underlying foreign 
tax were, immediately before the calculation time, deter- 

‘mined in the following manner: 


(A) the taxable surplus, and underlying foreign tax, 
in respect of the corporation resident in Canada, of 
the subsidiary affiliate, were increased by the subsid- 
iary affiliate’s proportionate share of the taxable sur- 
plus, or underlying foreign tax, respectively, of a for- 
eign affiliate of the corporation resident in Canada in 
which the subsidiary affiliate had, immediately. 


ie, a direct equity percentage, and 


8) the taxable surplus, and underlying foreign tax, 
in respect of the corporation resident in Canada, of a 
___ subsidiary affiliate in which another subsidiary affili- 
__ate has a direct equity percentage, were increased be- 
_ cause of this subparagraph before the increase in that 
_ other subsidiary affiliate’s taxable surplus, and un- 
derlying foreign tax, respectively, in respect of the 
corporation resident in Canada, 


(iii) for the purpose of subparagraph (ii), the proportion- 
ate share, at any time, of a foreign affiliate (referred to in 
this  Subparagraph as the “calculating foreign affiliate’) of 
the corporation resident in Canada, of the taxable surplus, 
or underlying foreign tax, as the case may be, in respect 
of the corporation resident in Canada, of another foreign 
_ affiliate (referred to in this subparagraph as the “provid- 
ing foreign affiliate”) of the corporation resident in Can- 
ada in which the particular foreign affiliate has a direct 
equity percentage were equal to the proportion deter- 
mined by the following formula: 


_ where 
Ais the amount of dividends that would be received, at 
that time, by the calculating foreign affiliate from the 
_ providing foreign affiliate if, at that time, the provid- 
_ing foreign affiliate had paid dividends on all of its 
and the total of those dividends were equal to 
its consolidated net surplus (determined using the 
provisions of this subsection on the assumption that 
the providing foreign affiliate were the particular for- _ 
eign affiliate), in respect of the corporation resident 
in Canada, or, where it does not have such consoli- 
dated net surplus, its consolidated taxable surplus 
(determined in accordance with this paragraph on the 
assumption that the providing foreign affiliate were 
the particular foreign affiliate), in respect of the cor- 
poration resident in Canada, at that time, and 


is the amount of the providing foreign affiliate’s con- 
solidated net surplus (determined using the provi- 
sions of this subsection on the assumption that the 
_ providing foreign affiliate were the particular foreign 

affiliate), in respect of the corporation resident in 
Canada, or, where it does not have such consolidated 
het surplus, its consolidated taxable surplus (deter- 
mined in accordance with this paragraph on the as- 
‘sumption that the providing foreign affiliate were the 
_ particular foreign affiliate), in respect of the corpora- 
tion resident in Canada, at that time, and 


_ (iv) in determining, under this paragraph, the particular 
foreign affiliate’s consolidated taxable surplus, and con- 
solidated underlying foreign tax, in respect of we corpo- 

ration resident in Canada, 


(A) no amount were included, directly or indirectly, 
respect of the taxable surplus, and underlying for- 
eign tax, in respect of the corporation resident in 
Canada, of the particular shareholder, of the particu- 
lar foreign affiliate, that eee of the disposed 
share, and 


—(B) no amount were eohdea’ directly or indirectly, 
in respect of the taxable surplus, and underlying for- 
- eign tax, in respect of the corporation resident in 
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fore the time that is immediately before the caleu- 
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(iv) in determining, under this paragraph, the particular 
foreign affiliate’s consolidated taxable deficit, in respect 
of the corporation resident in Canada, 


(A) no amount were included, directly or indirectly, 
in respect of taxable deficit, in respect of the corpo- 
ration resident in Canada, of the particular share- 
holder, of the particular foreign affiliate, that dis- 
posed of the disposed share, and 


Canada, of the particular foreign affiliate or any sub- 
sidiary affiliate more than once; 


(d) the amount of the particular foreign affiliate’s taxable def- 
icit, in respect of the corporation resident in Canada, (in this 
subsection referred to as the “consolidated taxable deficit” in 
respect of the corporation resident in Canada) at the calcula- 
tion time is deemed to be the amount that would be its taxable 
deficit, in respect of the ee resident in Canada, at 


that time if (B) no amount were included, directly or indirectly, 


(i) the particular foreign affiliate and each subsidiary af- 
filiate had (except for the purpose of determining consol- 
idated net surplus, in respect of the corporation resident 
in Canada, in subparagraph (iii)), at the calculation time, 
no amount of exempt surplus, exempt deficit or taxable 
surplus, in respect of the corporation resident in Canada, 


(ii) the amount of the taxable deficit, in respect of the 
corporation resident in Canada, of the particular foreign 
affiliate, were, immediately before the calculation time, 
increased by the total of all amounts each of which is an 
amount equal to the particular foreign affiliate’s propor- 
tionate share of the taxable deficit, in respect of the cor- 
poration resident in Canada, of a subsidiary affiliate in 
which the particular foreign affiliate has, immediately 
before the calculation time, a direct equity percentage if 
that taxable deficit were, immediately before the calcula- 
tion time, determined in the following manner: 


(A) the taxable deficit, in respect of the corporation - 


resident in Canada, of the subsidiary affiliate, were 
increased by the subsidiary affiliate’s proportionate 
share of the taxable deficit of a foreign affiliate of 
the corporation resident in Canada in which the sub- 
sidiary affiliate had, immediately before the time that 
is immediately before the calculation time, a direct 
equity percentage, and 


(B) the taxable deficit, in respect of the corporation 
resident in Canada, of a subsidiary affiliate in which 
another subsidiary affiliate has a direct equity per- 


centage, were increased because of this subparagraph 


before the increase in that other subsidiary affiliate’s 


taxable deficit in respect of the corporation resident — 


in Canada, 


(iil) for the purpose of subparagraph (ii), the proportion- © 


ate share, at any time, of a foreign affiliate (referred to in 
this subparagraph as the “calculating foreign affiliate”) of 
the corporation resident in Canada, of the taxable deficit, 
in respect of the corporation resident in Canada, of an- 
other foreign affiliate (referred to in this subparagraph as 
the “providing foreign affiliate”) of the corporation resi- 
dent in Canada in which the calculating foreign affiliate 
has a direct equity percentage were equal to the propor- 
tion determined by the following formula: 


A/B 
where 


A. is the amount of dividends that would be received, at 
that time, by the calculating foreign affiliate from the 
providing foreign affiliate if, at that time, the provid- 


ing foreign affiliate had paid dividends on all of its — 
shares and the total of those dividends were equal to — 


its consolidated net surplus (determined using the 
provisions of this subsection on the assumption that 
the providing foreign affiliate were the particular for- 
eign affiliate), in respect of the corporation resident 
in Canada, or, where it does not have such consoli- 
dated net surplus, its consolidated taxable deficit (de- 
termined in accordance with this paragraph on the 
assumption that the providing foreign affiliate were 
the particular foreign affiliate), in respect of the cor- 
poration resident in Canada, at that time, and 


B is the amount of the providing foreign affiliate’s con- - 


solidated net surplus (determined using the provi- 
sions of this subsection on the assumption that the 
providing foreign affiliate were the particular foreign 
affiliate), in respect of the corporation resident in 
Canada, or, where it does not have such consolidated 
net surplus, its consolidated taxable deficit (deter- 
mined in accordance with this paragraph on the as- 
sumption that the providing foreign affiliate were the 
particular foreign affiliate), in respect of the corpora- 
tion resident in Canada, at that time, and 
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in respect of the taxable deficit, in respect of the cor- 
poration resident in Canada, of the particular foreign 
affiliate or any subsidiary affiliate more than once; 


(e) for the purpose of applying subsection 5901(1) to subsec- 
tion 5900(1), and for the purpose of paragraph (f), 


G) the particular foreign affiliate’s exempt surplus, in re- 
spect of the corporation resident in Canada, immediately 
before the dividend time, is deemed to be equal to the 
amount, if any, by which the particular foreign affiliate’s 
consolidated exempt surplus, in respect of the corpora- 


tion resident in Canada, exceeds the amount of the partic- 


ular foreign affiliate’s consolidated exempt deficit, in re- 
spect of the corporation resident in Canada, at that time 
(or, if there is no such excess, nil), 


(ii) the particular foreign affiliate’s exempt deficit in re- 
spect of the corporation resident in Canada, immediately 
before the dividend time, is deemed to be equal to the _ 
amount, if any, by which the particular foreign affiliate’s — 
consolidated exempt deficit, in respect of the corporation 
resident in Canada, exceeds the amount of the particular 

_ foreign affiliate’s consolidated exempt surplus, in respect 
of the corporation resident in Canada, at that time (or, if 
there is no such eXCESs, nil), 


(iii) the particular foreign affiliate’s taxable surplus, in 
respect of the corporation resident in Canada, immedi- 
ately before the dividend time, is deemed to be equal to 
the amount, if any, by which the particular foreign affili- 
ate’s consolidated taxable surplus, in respect of the cor- 
poration resident in Canada, exceeds the amount of the 
particular foreign affiliate’s consolidated taxable deficit, 

_ in respect of the corporation resident in Canada, at that 
time (or, if there is no such excess, nil), 


(iv) the particular foreign affiliate’s taxable deficit, in re- 
spect of the corporation resident in Canada, immediately 
before the dividend time, is deemed to be equal to the 
amount, if any, by which the particular foreign affiliate’ s 
consolidated taxable deficit, in respect of the corporation 
resident in Canada, exceeds the amount of the particular 
foreign affiliate’s consolidated taxable surplus, in respect 
of the corporation resident in Canada, at that time (or, if 
there is no such excess, nil), 


(v) the particular foreign affiliate’s underlying foreign 
_ tax, in respect of the corporation resident in Canada, im- 
mediately before the dividend time, is deemed to be 
equal to the amount of the particular foreign affiliate’s 
_ consolidated underlying foreign tax, in respect of the cor- _ 
poration resident in Canada, at that time, and 
(vi) the particular foreign affiliate’s consolidated net sur- 
_ plus, in respect of the corporation resident in Canada, im- 
_ mediately before the dividend time, is deemed to be 
equal to the amount, if any, by which 


(A) the total of the particular foreign affiliate’s con- 


solidated exempt surplus, in respect of the corpora- 


tion resident in Canada, at that time, and the particu- 
lar foreign affiliate’s consolidated taxable surplus, in 
respect of the corporation resident in at at be 
time, 


exceeds 


(B) the total of the particular foreign affiliate’s con- 
solidated exempt deficit, in respect of the corporation 
resident in Canada, at that time, and the particular 
foreign affiliate’s consolidated taxable deficit, in re- 
spect of the corporation resident in Canada, at that 
time; 
(f) the attributed net surplus in respect of a disposed share of 
the specified class in respect of the particular foreign affili- 
ate’s consolidated net surplus, in respect of the corporation 
resident in Canada, immediately before the dividend time, is 
deemed to be equal to the amount that would be received by 
the holder of the disposed share, in respect of the disposed 
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(04 and that is required to be made under an agreement in writing made by 
do: 


f which is an 
tohave been 


s, as if section 5902 of the Regulations also contained a subsection 
| as follows: 


foe CS 


filia te of the spetale corporation, the amount a he ‘particular 
ampt a or exempt deficit, taxable surplus 0 


i ned ‘under paragraph ( 1)(a) a as if the 
| Subparagraph {D@O or - were 


re referred to in thet notes as the “consolidated net surplus” 
e » found in section 92 of the Act [former proposed 92(1.1)- 
Ww proposed transitional 92(1.2)-(1, 5) ——ed.] and sections 5902, 5905 and a 
new section 5911 (which is renumbered herein as section 5905. 1). These transitional 
rules are generally the same as those published in the February 2004 draft, but do con- 
tai some modifications to take into account intervening changes to other provisions of 

and Regulations as well as certain rules that have not yet been introduced, 
Readers are referred to the explanatory notes Dic gic mee: the Epppary 2004 draft 
for additional details. 


t se rules, if elected, “generally apply to dlegidatfons of foreign affiliate shares that 
er December 20, 2002 and before December 19, 2009 in respect of which an 
jade‘ under subsection: 93(1) or (1.2), but there are some excéptions. Fur- 
hese rules are: peti toa further election under section 59 of these 
amendments. ; ; : ; 


Modified Consolidarodd Net Saeuis: Electio 


Clause 52 of these amendments applies where a taxpayer has elected under clause 51 of 
these amendments and further elects to have this section apply. It allows taxpayers to 
forgo the “consolidated net Surplus” rules for the period between December 20, 2002 
and February a 2004 and instead apply a different rule, found in subsection 
5902(6. 1), that was originally announced in a December 20, 2002 package of draft 
legislation. Readers are referred to the explanatory notes cot oibage the December 
20, 2002 draft for additional details. 


These rules, if ed, generally apply to dispositions of foreign abfiiste shares that 
occur after: r 20, 2002 and on or before February 27, 2004 in respect of which 
an election is made under subsection 93(1) or (1.2) of the Act. 


o 
< 
fo) 
= 
my 
> 
Do 
® 
a 


posed Amendment — — ~ Reg. §902(1)(a)(i) opening 
rd 


Gee the corpor moe at the dividend time, are 
pemed | to be those amounts that would . otherwise be deter- 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5902(1) computes, in its paragraph (a), a foreign 
affiliate’s surplus accounts and the amount of a whole dividend that are used in ap- 
plying subsection 5901(1) for the purposes of subsection 5900(1), in the context of a 
subsection 93(1) election. It also provides, in its paragraph (b), for surplus reductions 
e dividends that are deemed to be paid as a result of such an election. 


Paraiso (a) and (b) of subsection 5902(1) are each being amended, consequential 


to the introduction of the “hybrid surplus” rules, to add references to the relevant 


: made under an agreement in wri 
ber 20, 2002), or in respect of. 
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Proposed Addition — Reg. 5902(1)(b)(i.1), (i.2) 


(i.1) under subparagraph (vi) of the description of B in the def- 
inition “hybrid surplus” in subsection 5907(1) in computing 
the particular affiliate’s hybrid surplus or hybrid deficit, as the 
case may be, in respect of the corporation an amount equal to 
the product obtained when the specified adjustment factor in 
respect of the disposition is multiplied by the total of all 
amounts each of which is the portion of any elected dividend 
that is prescribed by paragraph 5900(1)(a.1) to have been paid 
out of the hybrid surplus of the particular affiliate, 


(i.2) under subparagraph (iii) of the description of B in the def- 
inition “hybrid underlying tax” in subsection 5907(1) in com- 
puting the particular affiliate’s hybrid underlying tax in respect — 
of the corporation an amount equal to the product obtained 
when the specified adjustment factor in respect of the disposi- 
tion is multiplied by the total of all amounts each of which is 
the amount prescribed by paragraph 5900(1)(c.1) to be the for- 
eign tax applicable to the portion of any elected dividend that 
is prescribed by paragraph 5900(1)(a.1) to have been paid out 
of the hybrid surplus of the particular affiliate, 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
25(2), will add subparas. 5902(1)(b)(i.1) and (1.2) (to the version of para. 5902(1)(b) 
in the August 27, 2010 draft legislation; see Proposed Amendment above), applicable . 


in respect of elections in respect of dispositions of shares of the capital stock of a- 
foreign affiliate of a taxpayer that occur after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. a 
Technical Notes: Sce under proposed Reg. 5902(1)(a)(i) opening words above. / 


Related Provisions: Reg. 5902(2) — Interpretation. 


Forms: T2107: Election for a share disposition in a foreign affiliate. 


(2) For the purposes of paragraphs (1)(a) and (b), 


(a) in determining the exempt surplus or exempt deficit, the tax- 
able surplus or taxable deficit, the underlying foreign tax and the 
net surplus of a particular foreign affiliate of a taxpayer resident 
in Canada in which any other foreign affiliate of the taxpayer 
has an equity percentage, no amount shall be included in respect 
of any distribution that would be received by the particular affil- 
iate from such other affiliate; and 


(b) if any foreign affiliate of a corporation resident in Canada 
has issued shares of more than one class of its capital stock, the 
amount that would be paid as a dividend on the shares of any 
class is such portion of its exempt surplus or exempt deficit and 
its taxable surplus (including underlying foreign tax applicable) 
or taxable deficit (and thus net surplus) as, in the circumstances, 
it might reasonably be expected to have paid on all the shares of 
that class. 


Proposed Amendment — Reg. 5902(2) [to be further 
amended, below] 


(2) In this section, 
(a) for the purpose of Seca (1)(a), 


(i) in determining the exempt surplus or exempt deficit, the 
taxable surplus or taxable deficit, the underlying foreign tax 
and the net surplus of a particular foreign affiliate of a tax- 
payer resident in Canada in which any other foreign affili- — 
ate of the taxpayer has an equity percentage (within the 
meaning assigned by subsection 95(4) of the Act), no 
amount shall be included in respect of any distribution that 
would be received by the particular affiliate from that other 
affiliate, and 


(ii) if any foreign affiliate of a corporation resident in Can- 
ada has issued shares of more than one class of its capital 
stock, the amount that would be paid as a dividend on the 
shares of any class is the portion of its exempt surplus or 
exempt deficit and its taxable surplus (including underlying 
foreign tax applicable) or taxable deficit (and thus net sur- 
plus) that, in the circumstances, would reasonably be ex- 
pected to have been paid on all the shares of that class; and 


Income Tax Regulations 


(b) the specified adjustment factor in respect of a | disposition 1 is 
the amount determined by the formula 


A/B 
where 
A is 

_ (i) if the elected dividend is received by the corporation, 
100 per cent, and — 


(ii) if the elected dividend is received by another foreign 

affiliate of the corporation, the surplus entitlement per- 

centage of the corporation in respect of the other affili- 
ate immediately before the dividend time, and 


-B is the surplus entitlement percentage of the corporation in 
_ fespect of the particular affiliate immediately before the 

_ dividend time. 
Apoliesuon: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 


subsec. 41(1), will amend subsec. 5902(2) to read as above, applicable in respect of - 
elections made in respect of dispositions that occur after December 18, 2009. 


See Application note under Proposed Amendment to Reg. 5900(3) for rule (s. 53 of 
the draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1). 


_ Proposed Amendment — Reg. 5902(2) [transitional] 


Application: See ss. 51 and 52 of the August 27, 2010 draft legislation, reproduced 
under Reg. 5902(1) Proposed Amendment [transitional] above, for Reg. 5902(2) being 
ignored if a transitional election is made to use the consolidated net surplus rules that 
were proposed from 2002-09. 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) [transitional]. 


Proposed Amendment — Reg. 5902(2)(a)(i), (ii) 
(i) if a particular foreign affiliate of a corporation has an equity 
_ percentage (within the meaning assigned by subsection 95(4) 
of the Act) in another foreign affiliate of the corporation that 
has an equity percentage in the particular affiliate, the exempt 
_ surplus or exempt deficit, hybrid surplus or hybrid deficit, hy- 
_ brid underlying tax, taxable surplus or taxable deficit, underly- 
_ing foreign tax and net surplus of, and the amount of a divi- 
dend paid or received by, the particular affiliate are to be 
Se in a manner that is 


(A) reasonable in the circumstances, and 


(B) consistent with the results that would be obtained if a 
_ series of actual dividends had been paid and received by the 
foreign affiliates of the corporation that are relevant to the 
determination, and 


(i) if any foreign affiliate of a corporation resident in Canada 
_ has issued shares of more than one class of its capital stock, 
the amount that would be paid as a dividend on the shares of 
any class is the portion of its net surplus that, in the circum- 
stances, it might reasonably be expected to have se on all the - 
shares of the class, and . 
Application: The August 19, 2011 draft ‘eocistinn (foreign affiliates), subsec. 
25(3), will amend subparas. 5902(2)(a)(i) and (ii) (the versions in the August 27, 
2010 draft legislation; see Proposed Amendment above) to read as above, applicable 
in respect of elections in respect of dispositions of shares of the capital stock of a 
foreign affiliate of a taxpayer that occur after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5902(2) provides some interpretive rules for the 
purposes of paragraph 5902(1)(a). One of those rules, the one found in subparagraph 
5902(2)(a)(), is meant to address situations where foreign affiliate groups have cir- 
cular shareholdings, i.e. one foreign affiliate owns shares in another foreign affiliate, 
which in turn owns shares in the first-mentioned affiliate, directly or indirectly. 
Subparagraph 5902(2)(a)(i) is being amended to clarify its intended application. Es- 
sentially the current mechanical rule is being replaced with a more conceptual one. 
The intent of this rule is to provide results that simulate what would happen if a 
series of actual dividends had been paid all the way up the relevant foreign affiliate 
chain and back down and repeated a sufficient number of times in order to establish a 
reasonably accurate measure of the taxpayer’s entitlement to earnings of the group. 
Subparagraph 5902(2)(a)(ii) is being amended to modernize its language. 

These amendments apply to relevant dispositions that occur after August 19, 2011. 
Example 
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Related Provisions: Reg. 5908(1) — Where FA owned by partnership. 


(3) Where an election under subsection 93(1) of the Act is made by 
a corporation resident in Canada in respect of the disposition of a 
share of the capital stock of a foreign affiliate of the corporation, no 
adjustment shall be made to the affiliate’s exempt surplus, exempt 
deficit, taxable surplus, taxable deficit or underlying foreign tax in 
respect of the corporation as a consequence of the election except as 
provided in — iii (5) and Xe): 


above, for how Ree “590: 
asolidated net surplus rul 


(4) [Revoked] 


(5) Any election under subsection 93(1) of the Act by a corporation 
resident in Canada in respect of any share of the capital stock of a 
foreign affiliate of the corporation disposed of by it or by another 
foreign affiliate of the corporation shall be made by filing the pre- 
scribed form with the Minister on or before the day that is the later 
of 


(a) December 31, 1989; and 
(b) where the election is made 


(i) in respect of a share disposed of by the corporation, the 
day on or before which the corporation’s return of income for 
its taxation year in which the disposition was made is re- 
quired to be filed pursuant to subsection 150(1) of the Act, or 


(ii) in respect of a share disposed of by another foreign affili- 
ate of the corporation, the day on or before which the corpo- 
ration’s return of income for its taxation year, in which the 
taxation year of the foreign affiliate in which the disposition 
was made ends, is required to be filed pursuant to subsection 
150(1) of the Act, 


as the case may be. 


Related Provisions: Reg. 5908(8)(a) — Reference to ITA 93(1) does not include 
93(1.2). 


Forms: T2107: Election for a share disposition in a foreign affiliate. 


(6) Where at any time a corporation resident in Canada is deemed 
by virtue of subsection 93(1.1) of the Act to have made an election 
under subsection 93(1) of the Act in respect of a share of the capital 
stock of a particular foreign affiliate of the corporation disposed of 
by another foreign affiliate of the corporation, the amount deemed 
to have been designated in the election is hereby prescribed to be 
the lesser of 


forega affiliate ofa aoe a after August 19, 2011: however, if the. 
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corporation elects under para. 24(2)(a) of the draft legislation [see Application anno- 
tation to Proposed Amendment to Reg. 5901(2)], this amendment applies in respec 
of elections in respect of dispositions of shares of the capital stock of all foreign 
affiliates of the corporation that occur after February 27, 2004. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5902(6) prescribes the amount that is deemed to be 
elected under subsection 93(1) where subsection 93(1.1) applies. 


Subsection 5902(6) is being amended, consequential to the restructuring of subse 
tion 93(1.1), to refer to new subsection 93(1.11). : 


This amendment applies to relevant dispositions that occur ofc ek 19, 9011. 


However, it will apply earlier if the taxpayer elects retroactive application of hes new 


pre-acquisition surplus election in paragraph 5901(2)(b), 


(a) the capital gain, if any, otherwise determined in respect of 
the disposition of the share; and 


(b) the amount that could reasonably be expected to have been 
received in respect of the share if the particular affiliate had at 
that time paid dividends the aggregate of which on all shares of 
its capital stock was equal to the amount determined under para- 
graph 5902 (1)(a) to be its net surplus in respect of the corpora- 
tion for the purposes of the election. 


Proposed Amendment — Reg. 5902(6)(b) 
(b) the amount that would reasonably be expected to have be : 
received in respect of the share if the particular affiliate had a 


that time paid dividends on all shares of its capital stock the — 
total of which was equal to the amount determined under sub- © 


paragraph (1)(a)() to be its net surplus in Fespect of the corpo : : 


ration for the purposes of the election. 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), / 
subsec. 41(2), will amend para. 5902(6)(b) to read as above, applicable i in respect ol 
elections made in respect of dispositions that occur after December pe 


See Application note under Proposed Amendment to Reg. §900(3) for ru 53 of | 
the draft legislation) permitting late reassessment to give effect to this am \dment._ 


Technical Notes (Sept. 10, 2010): Paragraph 5902(6)(b) is being amended 
consequence of the restructuring of subsection 5902(1) to change ae ieee | © ne! 
surplus from paragraph 5902(1)(a) to subparagraph ee ye 


[See also under Reg. 5902(1) — ed.] 


- Proposed Amendment — Reg. sede [transitional] 


Application: See ss. 51 and 52 of the August 27, 2010 draft legislation, reproduced 
under Reg. 5902(1) Proposed Amendment [transitional] above, for how Reg. 5902(6) is 
to be read in respect of a designated section 93 election = is made tor use the consoli- 
dated net surplus rules that were proposed from 2002-09, 


Technical Notes (Sept. 10, 2010): See under Reg. so02t) jeden. 


Related Provisions: Reg. 5908(8)(a) — Reference to ITA 93(1) does not include 
93(1.2). 


Proposed Addition — Reg. 5902(6. 1) [transitional] 


Application: The August 27, 2010 dan legislation a 2 — foreign. atiates), 552, 
reads as follows: 


52. (1) Subsection (2) oe if 


(a) a corporation has made an election under section 51 {« f ti he draft cos 
tions; see Proposed Amendment — Reg. 5902( 1) [transitional] — 


(b) the corporation has made an election under subsection 93(1) « or a 2) of 
the income Tax Act in respect of a disposition ofa share of the capital stock 
of a foreign affiliate of the corporation that occurs after December 20, 2002 

- and on or before February 27, 2004 (other than a disposition required to be 
made under an agreement in writing made by a vendor on or before Decem- _ 
ber 20, 2002), or in respect of a disposition that occurs after February 27, 
2004 and that is required to be made under an agreement in writing made by 
a vendor after December 20, 2002 and before February 28, 2004; ad 


(c) the corporation elects in writing to apply subsection (2) in respect of all 
of its foreign affiliates and files the election with the Minister of National 
Revenue on or before the day that is the later of the corporation’s filing- 
date for the corporation's taxation year that includes the day on which 
Act is assented to and the ie nas is one year after the ne on we this Act _ 
is assented to. 


(2) If this subsection applies, section 51 does not a in oc of jacten 
referred to in paragraph (1)(b) and the Regulations shall be read, in respect of the 
dispositions, as if section 5902 of the Regulations also a da a 
(6.1) that read as follows: _ 


(6.1) If an election under subsection 93(1) a the Acti is inade at any fe 
by a particular corporation resident in Canada in respect of a share of the 


Income Tax Regulations 


: -apital stock of a foreign affiliate die this subsection referred to asthe, 


particular corporation, to another corporation sesident in Canada with 
which the particular corporation does not deal at arm’s length or to another 
ign affiliate of the particular corporation, the amount of the particular 
iiate’ s exempt surplus or exempt deficit, taxable surplus or taxable def- 
i underlying foreign tax and net ee in respect of the Lintieag! cor- 


History: Cl. 5902(1)(c)(ii)(B) substituted Gy P.C. 1997-1670, s. 4, November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to 1996 et seq. 


Para. 5902(5)(a) substituted by P.C. 1989-321, s. 1, March 2, 1989, Canada Gazette, 
Part II, March 15, 1989, applicable in respect of 1972 et seq. 


Subsec. 5902(3) substituted, subsec. 5902(4) revoked, subsec. 5902(6) added by P.C. 
1985-467, s. 1, Canada Gazette, Part I, March 6, 1985, applicable in respect of dispo- 
sitions of shares made after November 12, 1981. 


Para. 5902(5)(a) substituted by P.C. 1982-3084, October 7, 1982, Canada Gazette, Part 
Il, October 27, 1982, applicable to 1972 et seq. 


Subsec. 5902(5) substituted by P.C. 1980-503, s. 1, February 8, 1980, Canada Gazette, 
Part II, February 27, 1980, effective in respect of 1972 et seq. 

Definitions [Reg. 5902]: “amount” — ITA 248(1), Reg. 5907(7); “arm’s length” — 
ITA 251(1); “capital gain” —ITA 39(1), 248(1); “corporation” —ITA 248(1), Inter- 
pretation Act 35(1); “direct equity percentage” — ITA 95(4); “disposed”, “disposi- 
tion” — ITA 248(1)“disposition”; “dividend” — ITA 248(1); “dividend time” — Reg. 
5902(1); “elected dividend”, “elected share” — Reg. 5902(1); “equity percentage” — 
ITA 95(4); “exempt deficit” — Reg. 5902(1)-(2), (7), 5905(7)(b), 5907(1); “exempt 
surplus” — Reg. 5902(1)-(2), (7), 5905(7)(c), 5907(1); “foreign affiliate’? — ITA 
95(1), 248(1); Reg. 5907(3); “foreign tax applicable” — Reg. 5900(1)(d); “hybrid defi- 
cit’, “hybrid surplus”, “hybrid underlying tax” — Reg. 5907(1); “Minister” —ITA 
248(1); “net surplus” — Reg. 5902(1)-(2), (7), 5907(1); “prescribed” — ITA 248(1); 
“resident in Canada” — ITA 250; “share”, “shareholder” — ITA 248(1); “specified ad- 
justment factor” — Reg. 5902(2)(b); “surplus entitlement percentage” — Reg. 
5905(13); “taxable capital gain” —ITA 38(a), 248(1); “taxable deficit” — Reg. 
5902(1)-(2), (7), 5905(7)(c), 5907(1); “taxable surplus” — Reg. 5902(1)-(2), (7), 
5905(7)(e), 5907(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1); “underly- 
ing foreign tax” — Reg. 5902(1)—(2), (7), 5907(1); “underlying foreign tax applicable”, 
“whole dividend” — Reg. 5907(1). 


5903. Deductible loss — (1) For the purpose of the description 
of F in the definition “foreign accrual property income” in subsec- 
tion 95(1) of the Act, the amount prescribed to be the deductible 
loss of a particular foreign affiliate of a taxpayer for a taxation year 
and the five immediately preceding taxation years (each of which 
preceding taxation years is referred to in this subsection as a “pre- 
ceding year”) is the amount, if any, by which 


(a) the total of all amounts each of which is the amount, if any, 
- determined in respect of the particular affiliate in respect of a 
preceding year during which it was a controlled foreign affiliate 
of the taxpayer or of a person described in any of subparagraphs 
95(2)(f)(iv) to (vii) of the Act, by which 
(i) the total of the amounts determined for D and E in the 
definition “foreign accrual property income” in subsection 
95(1) of the Act in respect of the particular affiliate for the 
preceding year 


exceeds 


(ii) the total of the amounts determined for A, B and.C in the 
definition “foreign accrual property income” in subsection 
95(1) of the Act in respect of the particular affiliate for the 
preceding year 


exceeds the total of 


(b) the total of all amounts each of which is an amount deter- 
mined in respect of the particular affiliate in respect of a preced- 
ing year during which it was a controlled foreign affiliate of the 
taxpayer or of a person described in any of subparagraphs 
95(2)(f)(iv) to (vii) of the Act and equal to the lesser of 


(i) the amount that would be determined for F in the defini- 
tion “foreign accrual property income” in subsection 95(1) of 
the Act in respect of the particular affiliate for the preceding 
year if that amount did not take into account any amount de- 
termined for any of A, B, C, D or E in the definition “foreign 
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accrual property income” in subsection 95(1) of the Act in 
respect of the particular affiliate for any taxation year that is 
not a preceding taxation year, and 


(ii) the amount that would be the foreign neeeial property in- 
come of the particular affiliate for the preceding year if the 
formula in the definition “foreign accrual property income” 
in subsection 95(1) of the Act were read without reference to 
the variable F; and 


(c) where a payment has been received by the particular foreign 
affiliate and the payment can reasonably be considered to relate 
to a payment described in subsection 5907(1.3) made by another 
foreign affiliate of the taxpayer in respect of a loss, or any por- 
tion of a loss, of the particular affiliate described in the descrip- 
tion of D or E of the definition “foreign accrual property in- 
come” in subsection 95(1) of the Act in respect of any preceding 
year of the particular affiliate, the amount of that loss or portion. 


Related Provisions: ITA 152(6.1) — Reassessment to apply FAPI loss carryback; 
Reg. 5903(2)—(6) — Interpretation. 


(2) For the purpose of subsection 5903(1), each amount referred to 
in paragraph 5903(1)(c) in respect of a controlled foreign affiliate of 
a taxpayer resident in Canada that is not otherwise determined in 
Canadian currency shall be converted to Canadian currency at the 
rate of exchange prevailing on the last day of the affiliate’s taxation 
year in respect of which the amount determined under subsection 
5903(1) is being used to determine the foreign affiliate’s foreign 
accrual property income as defined in subsection 95(1) of the Act. 


Interpretation Bulletins: IT-95R: Foreign exchange gains and losses. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(3) Where 


(a) there has been a foreign merger (within the meaning assigned 
by subsection 87(8.1) of the Act) of two or more foreign affili- 
ates of a taxpayer resident in Canada in respect of each of which 
the taxpayer’s surplus entitlement percentage was not less than 
90 per cent immediately before the merger (in this subsection 
referred to as “predecessor affiliates”) to form a new foreign af- 
filiate in respect of which the taxpayer’s surplus entitlement per- 
centage immediately after the merger was not less than 90 per 
cent (in this subsection referred to as the “successor affiliate”), 
or 


(b) there has been a dissolution of a foreign affiliate (in this sub- 
section referred to as the “predecessor affiliate”) of a taxpayer 
resident in Canada and on the dissolution property of the prede- 
cessor affiliate, the fair market value of which was not less than 
90 per cent of the fair market value of all property of the prede- 
cessor affiliate immediately before the dissolution, was distrib- 
uted to another foreign affiliate (in this subsection referred to as 
the “successor affiliate”) of the taxpayer, 


the successor affiliate shall, in respect of such part of the amount 
determined under subsection 5903(1) to be the deductible loss of a 
predecessor affiliate at the time of the foreign merger or dissolution 
as may reasonably be considered to have arisen while the taxpayer, 
a person or persons referred to in any of subparagraphs 95(2)(f)(iv) 
to (vii) of the Act, or the taxpayer together with such a person or 
persons, had a surplus entitlement percentage in respect of such 
predecessor affiliate that was not less than 90 per cent, be consid- 
ered to be the same corporation as, and a continuation of, such pred- 
ecessor affiliate. 


Reg. 
S. 5903(1) 


History: Subsecs. 5903(1), (3) amended by P.C. 1997-1670, s. 5, November 20, 1997, 
Canada Gazette, Part II, December 10, 1997, applicable to taxation years of a foreign 
affiliate of a taxpayer that begin after 1994, except that 


(a) the subsecs. as amended apply to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


That portion of subsec. 5903(3) following para. (b) amended by P.C. 1989-321, s. 2, 
March 2, 1989, Canada Gazette, Part II, March 15, 1989, applicable in respect of amal- 
gamations and mergers occurring after November 12, 1981. 


Subsecs. 5903(1) and (2) substituted, subsec. 5903(3) added, by P.C. 1985-467, s. 2, 
February 14, 1985, Canada Gazette, Part Il, March 6, 1985, subsecs. 5903(1) and (2) 
applicable in computing the foreign accrual property income of a foreign affiliate for 
taxation years of the affiliate ending after November 12, 1981, and subsec. 5903(3) 
applicable in respect of mergers and dissolutions occurring after November 12, 1981. 


Para. 5903(1)(b) substituted by P.C. 1980-503, s. 2, February 8, 1980, Canada Gazette, 
Part Il, February 27, 1980, effective in respect of 1976 et seq. 


Definitions [Reg. 5903]: “amount” —ITA 248(1), Reg. 5907(7); “Canadian cur- 
tency” —ITA 261(5)(h)(@)(A); “controlled foreign affiliate’ — ITA 95(1), 248(1), 
Reg. 5907(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “foreign accrual 
property income” — ITA 95(1), (2), 248(1); “foreign accrual property loss” — Reg. 
5903(3), (4); “foreign affiliate’—ITA 95(1), 248(1), Reg. 5907(3); “foreign 
merger” — ITA 87(8.1); “loss” —Reg. 5907(1); “person”, “prescribed”, “property” — 
ITA 248(1); “resident in Canada” —ITA 250; “surplus entitlement percentage” — 
Reg. 5905(13); “taxation year” — 


ITA 249; “taxpayer” — ITA 248(1). 


5(1) of the Aa be 
unt for a year scapes to in 
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(2) [FAPL restrictions] — For the purposes of this subsection 


and subsection (1), 


(a) a portion of a foreign accrual property loss of the affiliate 


for any taxation year of the affiliate may be designated for the 
particular year only to the extent that the foreign accrual pro- 
perty loss exceeds the total of all amounts each of which is a 
portion, of the foreign accrual property loss, designated by the 
taxpayer for a taxation year of the affiliate that precedes the 
particular year; 


(b) no portion of the foreign accrual property loss of the affili- 
ate for a taxation year of the affiliate is to be designated for the 
particular year until the foreign accrual property losses of the 
affiliate for the preceding taxation years referred to in para- 
graph (1)(a) have been fully designated; and 


(c) if any person or partnership that was, at the end of a taxa- 
tion year (referred to in this paragraph as the “relevant loss 
year’) of the affiliate, a relevant person or partnership in re- 


spect of the taxpayer designates for a taxation year (referred to — 


in this paragraph as the “relevant claim year’) of the affiliate a 
particular portion of the foreign accrual property loss of the 


affiliate for the relevant loss year, there is deemed to have been — 


designated for the relevant claim year by the taxpayer the por- 
tion of that loss that is the greater of 


(i) the particular portion, and 


(11) the greatest of the portions of that loss that are so desig- — 


nated by any other relevant persons or partnerships in re- 
spect of the taxpayer. 


Technical Notes (Sept. 10, 2010): Amended subsection 5903(2) does two main 


things. First, in paragraphs 5903(2)(a) and (b), it aligns the loss claim mechanics in 


respect of FAPLs more closely with the rules applicable to losses in a domestic con- 
text — those found in subsections 111(1) and 111@) of the Act. Second, in para- 
graph 5903(2)(c), it provides for a group claim rule. 


The group claim rule is a concept under which a designation by any “relevant person 


or partnership” of a FAPL of a particular affiliate will be deemed to be a designation 


of the taxpayer in respect of the affiliate. For example, if a particular affiliate is 


owned by both Canco | and Canco 2, and Canco 2 is a “relevant person or partner- _ 
ship” in respect of Canco 1, an amount of FAPL that is designated by Canco 2 will 
be deemed to have been designated by Canco | where Canco | does not itself make a__ 


designation. This group claim rule is aimed at preventing the duplication of losses 
through non-arm’s length transfers of the shares of the foreign affiliate. 


(3) [“Foreign accrual property loss”] — For the purposes of 


this section, and subject to subsection (4), “foreign accrual pro- 
perty loss” of the affiliate for a taxation year of the affiliate 
means 


(a) where, at the end of the year, the affiliate is a controlled 


foreign affiliate of a person or partnership that is, at the end of : 


the year, a relevant person or partnership in resp of the tax- 
payer, the amount, if any, by which 


(i) the total of the amounts determined for D, E, Gusdin - 


the formula in the definition “foreign accrual property in- 


come” in subsection 95(1) of the Act in a of the affili- 


ate for the year 
exceeds 
(ii) the total of the amounts determined for A to C in that 


formula in that definition in respect of the ne for the 


year; and 
(b) in any other case, nil. 
Technical Notes (Sept. 10, 2010): Amended subsection 5903(3) defines the 


FAPL of an affiliate of a taxpayer for a taxation year. Where, at the end of the taxa- 


tion year, an affiliate is a controlled foreign affiliate of a relevant person or partner- 
ship in respect of the taxpayer (which includes the taxpayer), the FAPL of the affili- 


ate is the amount, if any, by which the total of all amounts represented by variables 


D, E, G and H in the FAPI definition in subsection 95(1) of the Act exceeds the total 
of all amounts represented by variables A, A.1, A.2, B and C of that definition. The 
current rules only include variables A, B, C, D and E in the computation of a FAPL, 
under paragraph 5903(1)(a). 


Related Provisions: ITA 152(6.1) — Reassessment to apply FAPL carryback. 


(4) [Certain losses deemed nil] — In computing under sub- 


section (3) the foreign accrual property loss of the affiliate for a 
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taxation year, if the affiliate or another corporation receives a pay- 
ment described in subsection 5907(1.3) from a non-resident cor- 
poration that is, at the time of the payment, a foreign affiliate of a 
relevant person or partnership in respect of the taxpayer and any 
portion of the payment can reasonably be considered to relate to a 
loss or portion of a loss of the affiliate for the year described in 
the description of D or E in the definition “foreign accrual pro- 
perty income” in subsection 95(1) of the Act, the amount of the 
loss or portion of the loss is deemed to be nil. 


Technical Notes (Sept. 10, 2010): New subsection 5903(4) is substantively 
similar to existing paragraph 5903(1)(c). It is being amended as a consequence of the 
restructuring of section 5903 and to broaden its application to include foreign affili- 
ates of a relevant person or partnership, as defined in new subsection 5903(6). — 


(5) [Mergers and windups] — For the purpose of this section, 


_ (a) if there is a foreign merger (within the meaning assigned by 
_ subsection 87(8.1) of the Act) of two or more foreign affiliates 
_of a taxpayer resident in Canada in respect of each of which 
the taxpayer’s surplus entitlement percentage immediately 
before the merger is not less than 90 per cent to form one cor- 
porate entity in respect of which the taxpayer’s surplus entitle-_ 
ment percentage immediately after the merger is not less than 
90 per cent, the corporate entity is deemed to be the same cor- 
poration as, and a continuation of, each of those predecessor 

affiliates; and 


(b) if there is a liquidation and dissolution of a foreign affiliate 
of a taxpayer resident in Canada in respect of which the tax- 

_ payer's surplus entitlement percentage immediately before the — 
liquidation and dissolution is not less than 90 per cent into an- 
other foreign affiliate of the taxpayer in respect of which the 
taxpayer's surplus entitlement percentage immediately before 
and immediately after the liquidation and dissolution is not 
less than 90 per cent, the other affiliate is deemed to be the 
same corporation as, and a continuation of, ie Ag sommtes 7 
affiliate. 


Technical Notes (Sept. 10, 2010): New subsection 5903(5) provides that a 
predecessor affiliate’s FAPLs may flow through to a successor affiliate following a 
foreign merger or winding-up of one or more affiliates of a taxpayer provided the 
taxpayer ’s surplus entitlement percentage exceeds 90% in each predecessor affiliate _ 
and in the successor affiliate. New subsection 5903(5) is substantially similar to ex- _ 
isting subsection 5903(3), except that new subsection 5903(5) does not contain the — 
additional 90% surplus entitlement percentage condition for the loss accrual yrs 
that is currently found in the “post-amble” of current subsection PRO 


(6) [Relevant person or partnership”] — a his acon. 
“relevant person or partnership” in respect of the taxpayer, at any — 
time, means the taxpayer or a person (other than a designated ac- 
quired corporation of the tapaye ora see. that is at that 
time . 


(a)a person (other than a partnership) that is resident in Can- 
ada and does not, at that time, deal at arm’s length (otherwise © 
than because of a right referred to in prseegh 251(5)(b) of 
the Act) with the taxpayer; 


~(b) an snccedant corporation of a palsies ss et or ipartiier- 
ship in respect of the taxpayer; 


(c) a partnership a member of which is at that eae a ph ee : 
person or partnership in tre of op fanpayer sn under me sub 
section; or 


(d) where paragraph (1)(b) is being applied, a corporation ¢ of 
which the taxpayer is an antecedent corporation. — 


Technical Notes (Sept. 10, 2010): New subsection 5903(6). dstiues the expres- _ 
sion “relevant person or partnership”. The introduction of this new concept is conse- _ 
quential to the Budget 2007 Act changes that restructured paragraph 95(2)(f), in par- 
ticular the repeal of subparagraphs 95(2)(f(iv) to (vii). The “relevant person or 
partnership” definition is a modified version of the “specified person or partnership” 
definition in subsection 95(1) of the Act, which is a key component of the so-called > 
“carve-out” rule found in paragraph 95(2)(f.1) of the Act. a 


Related Provisions: Reg. 5903(7) — Interpretation. 
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person or partners! ip (refétred to 
the “relevant person”) i is not dealing ai 

than because of a right referred to - 

the Act) with another person or partners 


paragraph as the “particular person”) at a eae a the 


_ relevant person is deemed to have existed and not to have dealt 
at arm’s length with the particular person, nor w 

cedent corporation (other than a designated 
tion of the particular Person), of the particular person, 
od that be D 


wey 


corporation of the corporation) i is an antecedent corporation is 
“not dealing | at arm’s length (otherwise than because of a right 
_ referred to in paragraph 251(5)(b) of the Act) with another per- 
son or partnership at any time, the particular person is deemed 
to exist and not to be dealing at arm’s length with the other 
ee or Ae tities as the cas may be, at ae, time. : 


FAPL to a prior r year. Essentially, both paragraphs of 
subsection 5903(7 aseibuite non-arm’ 8 ee Status to certain persons that do not 


ity y 
eign accrual property losses for taxation years of the foreign a affil te that enc in 
_ taxation years of the taxpayer that end | 


(i) before March 23, 2004, to be read as she jon years”, and 
( after March 22, 2004 and before 2006, to be read as | 


“ten taxation years - 


(by i in its application to taxation years that begin before 2001, 8. 5903 is to be : 


read without reference to its para. 5903(2)(b); 


7 (c) para, 5903(3)(a) is, in its application to taxatic 
that begin before December 19, 2009, to be. Te 


(a) where, at the end of the year, the affiliate is a controlled foreign affili- 


follows: 


ate of a person or partnership that is, at the end of t e year, a relevant 
person or partnership i in fespect of the taxpayer, the amount, if any, by 


which 


@ the total of the am 
the definition “foreign accrual property income” in subsection 95(1) 
of ve ‘Act in ae of the es for the - 

exceeds _ 
Gi) the total of the amounts determined for A, B and C in that formula 

3 that definition in respect of the affiliate for the year; and 


d) subsec. 5903(4) i is, in its application. to taxatior years of the fin nul, 
that begin before December 19, 2009, to be read as follows: 


(4) In computing under subsection (3) the foreign ac 

the affiliate for a taxation year, if the affiliate or another corporation has 

received a payment described in subsection 5907(1.3) from another for- 

__ eign affiliate of the taxpayer and any portion of the payment can reasona- 

__ bly be considered to relate to a loss or portion of a loss of the affiliate for 

the year described in the description of D or E in the definition “foreign 

accrual property income” in subsec  95(1) of the Act, the amount of the 
loss or portion of the loss is deemed to be nil. 


(e) subsec, 5903(6) i is, in its application to taxation years of the oon affiliare 


that begin before December 19, 2009, ‘to be read 


(6) In this section, “ ‘relevant person or partnership in respect of a tax- 
payer, at any time means — - 


(a) the taxpayer; oe . . 
(b) any person with whom the payer was not dealing at arm’s 
length, 


(c) any person with ont the taxpayer would not ‘have been dealing 


at arm’s length if the eas aay been i in existence after the — . 


came into existence; 


i 
uired alee a 


ated acquired : 


: 90366). ‘New eae 
et and applies only in the _ 


ears of the foreign affiliate . 


ior loss oe 
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Los (d) any predecessor corporation (within the meaning assigned by sub- 
section 87(1) of the Act) of a person described in any of paragraphs | 
(a) t0 (©); or 
_ (e) any predecessor corporation (within the meaning assigned by para- 
: graph 872)0.2 ) of the Act) of a person described in a of Mas 
(a) to (c). 
(f) in its application to taxation years that begin before December 19, 2008, S 
= 903 ko be read without reference to its subsec, , 
See Application note under Proposed Amendment to Reg. 59000) for rule (s. 53 of 
the draft legislation) permitting late reassessment to give effect to this amendment. 
Technical Notes. (Sept. 10, 2010): Section 5903 generally applies for taxation 
years of foreign affiliates that begin after November 1999, however there are a num- _ 
ber of exceptions. Most of these excep tions preserve the application of draft propos- _ 
als issued in March 2001 for peri of December 18, 2009. Another key excep- 
tion provides fe a eee transition of t e¢ FAPL Buh period from the 


becca: 5 6)(d) in he. context of a FAPL tryback is 
illustrated by the ows example. 


Assumptions: 


1. In year 1, Canco, a corporation resident. in Canada, owns all the shares of 
Subco, another corporation resident in arene and all the shares OF a for- 


2 FA earns FAPI of $1,000,000 in year ‘1 which is included in computing the 
income of Canco i in accordance with section 91 of the Act. 


3. In year 2, Newco, a corporation resident in Canada, is formed as a result of. a 
vertical amalgamation of Canco and Subco. - 


. ae FA incurs a FAPL of $1,000,000 i in year 4. 


oF ohac: eh 5903(1)0). ( Canco can designate in year 1 an amount of FAPL 
incurred by FA in the 3 following taxation years. However, under the definition 
__ of FAPL in subsection 5903(3), FA has to be a controlled for eign affiliate of a 
relevant person or partnership in respect of Canco at the end of year 3. 


In the absence of new paragraph 5903(6)(d), Newco would not be a relevant 
person or partnership in respect of Canco at the end of year 3 since Canco is not 
considered to exist for the purposes of the Act and, therefore, it could not be said 
that Newco was not dealing at arm’s length with Canco under paragraph (a) of 
that definition at the end of year 3. Also, Newco is not an antecedent corporation 
: in respect of Canco, it is a successor. : j 


_ Under new subsection 5903(6)(d), since Newco is, at the end of year 3, a corpo- 
ration of which Canco is an antecedent corporation, Newco is a relevant person 
or partnership in respect of Canco in year 3. Consequently, Canco would be able 
to carry back ihe amount of FAPL realized by a in year 3 to year | 


of patagraph 5903(7)(b) in the context of a FAPL earyeeee | is 
following Sanne 


Assumptions: 
1, In year 1, Canco 1, a corporation resid 


t in Canada, owns all of the shares of 
Canco 2, another corporation resident anada, which in turn owns all of the 
shares of PA, a Ron-resident swerporten, In year 1, FA earns FAPI of 

$l 000,000. 

_ January Is of year 2, Amalco is formed as a a of a vertical amalgama- 

> tion of Canco’ 1 and Canco 2. 


_ 3. On January 1 of year 3 Amalco ioen: Canco 3, a corporation resident in 
_ Canada, and transfers the shares of FA to Canco 3. 
4. In year 3, FA realizes a FAPL of $1,000,000. 
An lysis: 

Under subsection 5903(1), Canco 2 can designate i in year | an amount that is the 
FAPL of FA for the 3 following taxation years. Under the definition of FAPL in 
subsection 5903(3), the $1,000,000 loss incurred by FA in year 3 would be a 
_FAPL vis-a-vis Canco 2 only if FA is a controlled foreign affiliate of a relevant 

person or partnership in respect of Canco 2 at the end of year 3. At the end of 
year 3, FA is a controlled foreign affiliate of Canco 3. 


In the absence of paragraph 5903(7)(b), Canco 3 would not be a relevant person 
Of partnership in respect of Canco 2 at the end of year 3 under subsection 
~_ §903(6) as Canco 2 cannot be said to be non-arm’s length with Canco 3 given 

that it did not exist at that time. Also, paragraph 5903(@) cannot deem Canco 2 

_ to be in existence and not to be dealing at arm’s length with Canco 3 in year 3 
because Canco 3 is not an antecedent corporation of Canco |. 

Paragraph 5903(7)(b) ensures that, because Amalco (the corporation of which 

_Canco 2 — the “particular person” — is an antecedent corporation) was not deal- 

ing at arm’s length with Canco 3 (the other person) at the end of year 3, Canco 2 


2023 


2) 
= 
fe) 
= 
oy 
=] 
D 
® 
oc 


Reg. 
S. 5903 


is deemed to be in existence and not to be dealing at arm’s length with Canco 3 


at the end of year 3. As a result, Canco 3 is a relevant person or partnership in _ 


respect of Canco 2 at the end of year 3 under paragraph 5903(6)(a), which allows 
Canco 2 to apply the FAPL of year 3 to year 1. 


Definitions: “amount” —ITA 248(1), Reg. 5907(7); “antecedent corporation” — 
ITA 95(1); “arm’s length’ —ITA 251(1); “controlled foreign affiliate’ —ITA 
94.1(2)(h), 95(1), 248(1), Reg. 5907(1); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “designated acquired corporation”, “designated liquidation and dissolu- 
tion”, “entity” —ITA 95(1); “foreign accrual property income” —ITA 95(1), 2), 
248(1); “foreign accrual property loss” — Reg. 5903(3), (4); “foreign affiliate” 

ITA 95(1), 248(1), Reg. 5907(3); “loss” — Reg. 5907(1); 


nership” — Reg. 5903(6); “resident in Canada” —ITA 250; “shareholder”? —ITA 
248(1); “surplus entitlement percentage” — Reg. amas enaton eee 
249; “taxpayer” — ITA 248(1). Le 


Proposed Amendment — Reg. —— 


(a) where, at the end of the year, the affiliate is a controlled 
foreign affiliate of a person or partnership that is, at the end of 


the year, a relevant person or partnership in respect of the tax- 


payer, the amount, if any, determined by the formula 


J-(K+L+M+N) 
where 


J is the amount determined for D in the formula in the defini- 
tion “foreign accrual property income” in subsection 95(1) 
of the Act in respect of the affiliate for the year, . 


K_ is the amount, if any, by which 


(i) the amount determined for A in that formula i in Te- 
spect of the affiliate for the year ~ 


exceeds 


(ii) the amount determined for H in that formula i in re- 
spect of the affiliate for the year, eo 


L is the amount, if any, by which 


G) the amount determined for B in that formula i in re- 
spect of the affiliate for the year 


exceeds 
(ii) the total of 


(A) the amount determined for E in that formula in 


respect of the affiliate for the year, and 


(B) the amount determined for F.1 in that formula in 


respect of the affiliate for the year, 


M is the amount determined for C in that _ in respect of 
the affiliate for the year, and 


N is the amount, if any, by which 
(i) the total of 


(A) the amount detentiined for A.1 in that fame; in 


respect of the affiliate for the year, and 


(B) the amount determined for A.2 in that formula in 
respect of the affiliate for the year 


exceeds 


(ii) the amount determined for G in that formula in re- 


spect of the affiliate for the year; and 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
26(1), will amend para. 5903(3)(a) (the version in the August 27, 2010 draft legisla- 
tion; see Proposed Amendment above) to read as above, applicable in respect of taxa- 
tion years of a foreign affiliate of a taxpayer that end after August 19, 2011. © 


See also Application under ITA s. 90 re extended reassessment deadline. _ 


Technical Notes: Subsection 5903(3) sets out the mechanics for determining the 
FAPL, for a taxation year, of a foreign affiliate of a taxpayer by cfeserieg to the 
variables in the FAPI definition in subsection 95(1) of the Act. j 


Paragraph 5903(3)(a) is being restructured in order to make it function better, to re- 
move capital losses, and to incorporate appropriate references to deal with the 
amendments to variable E, and the addition of variable F.1, of the FAPI definition. 
Essentially, variable E amounts will no longer be included in FAPLs and will only be 
relevant, along with variable F.1 amounts, in determining how much of variable B 
capital gains are to be included in a FAPL determination. Variable E amounts will 


“non-resident” — ITA 
248(1); “person”, “prescribed”, “property” —ITA 248(1); “relevant person of part- 
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now become the principal component of foreign accrual capital re as discussed 
below under the commentary to new section 5903.1. ees : 


Related Provisions [Reg. 5903(3)]: ITA 257 — Nae amounts in eats 
es 5907(1 A) — Where loss is in respect of another corporation’s loss. 


. Proposed Amendment — -Reg. 5903(4) 


(4) In computing under subsection (3) the foreign accrual property . 
loss of the affiliate for a taxation year, if the affiliate or another 
corporation receives a payment described in subsection 5907(1.3) 
from a non-resident corporation that is, at the time of the payment, 
a foreign affiliate of a relevant person or partnership in respect of 
the taxpayer and any portion of the payment can reasonably be 
considered to relate to a loss or portion of a loss of the affiliate for — 
the year described in the description of D in the definition “for- 
eign accrual property income” in subsection 95(1) of the Act, the 
amount of the loss or portion of the loss is deemed to be nil. _ 
Applicati yn: The August 19, 2011 draft. legislation (foreign affiliates), ‘subsec. 
26(2), w i end subsec. 5903(4) (the version in the August 27, 2010 draft legisla- _ 
tion; see Pri posed Amendment above) to read as above, applicab! respect of taxa- 
tion years of a foreign affiliate of a taxpayer that end after August a. 2011. 

See also Application under ITA s. 90 re extended reassessment deadline. , 
Technical Notes: Subsection 5903(4) prevents the double counting of FAPLs. It 
provides that FAPLs of one foreign affiliate will not include any of its losses for 
other foreign affiliates have made compensatory payments where those 
other affiliates have claimed those payments as foreign accrual tax. This rule is 
aimed at foreign tax regimes which allow one company’s losses to be used by an- 
other in determining their liability for foreign income tax, whether by way of consoli- y 
dated tax returns or a more direct system of loss surrendering. 
Subsection 5903(4) i is being amended to eliminate the reference to. variable E of the 
FAPL definition. This amendment is consequential to the introduction of FACLs and — 
the addition of a parallel provision in new subsection 5903.1(4), as discussed below. — 


Proposed Amendment — Reg. 5903(5) opening wore 


(5) For the purposes of this section and section 5903. L 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
26(3), will amend the opening words of subsec. 5903(5) (the version in the August 
27, 2010 draft legislation; see Proposed Amendment above) to read as above, appli- 
cable in respect of taxation years of a foreign affiliate ofa Silychs that end ay 
August 19, 2011. a a 
See also Application under ITA s. 90 re extended feassessment deadline. 


Technical Notes: Subsection 5903(5) provides for the flow-through of FAPLs — 
upon certain foreign mergers or liquidations involving a“ affiliates. a 


Subsection 5903(5) is amended in two ways. 


First, it is being amended to extend its application to section 5903. 1, the new section 
that deals with PACIs. 


Second, it is being amended to make direct reference to paragraphs 95(2)d. 1) and © 


of the Act thereby incorporating the conditions built into those provisions and remov- | 
ing the conditions that currently exist within subsection 5903(5). Furthermore, the 
flow-through rules are being clarified to ensure that FAPLs and FACLs of a new 
corporation or shareholder affiliate, as the case may be, cannot be carried back 
against FAPI of a predecessor or disposing affiliate. 


> is no need to specifically refer to subsection 87(8. 1) of the Act for 
“foreign merger” as subsection 95(4) of the Act defines that term for _ 
the purposes « section 95 and section 5903 applies exclusively for the purposes of a 
provision within section 95, i.e. the FAPI definition in subsection 95(1).) 


The first amendment applies to foreign ase taxation years that ~ after August 
19, 2011. 


The second amendment applies on the same basis as the sedan to paragraphs 
95(2)(d.1) and (e) of the Act, as discussed above (which allow for retroactive elec- 
tions). However, transitional readings are provided to ensure that the clarifying 
FAPL and FACL carryback language applies prospectively. . 


Proposed Amendment — Reg. 5903(5)(a), (b) 


(a) if paragraph 95(2)(d.1) of the Act applies to a foreig 
merger, the new foreign corporation referred to in that para- 
graph is, except in the determination of the foreign accrual — 
property income of a foreign affiliate predecessor referred to in 
that paragraph, deemed to be the same corporation as, and a 

continuation of, each foreign affiliate predecess nd - 


(b) if paragraph 95(2)(e) of the Act applies to a liquidation and — 
dissolution, of a disposing affiliate referred to in that para- 
graph, that is a designated liquidation and dissolution of the 
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Application: Th gust 19, 2011 ae egiaton Morcign afl 
26(4), will amend paras. 
draft legislation; see Props 
respect of mergers or comt 
begin, in anles of a forei 


Decgniber 20, 2002 : 


(ii) para. 5903(5)(a). ‘is, for 
2 Plows: - 


the same e comporation as 
predecessor; and 


: Agpiceseh. annotation to j 
piseiion |. 


dissolutions of all foreign affiliates oO 
_ ber 20, 2002 and on OF ee Augu | 


xpayer that ane after Decem- 
2011, ,and 


read as follows: 


(by if paragraph 95(2)(e) oe the Act applies to a  liguidation and disso- 
lution, of a disposing affiliate referred to in that paragraph, that is a 


: __ designated liquidation and dissolution of the disposing affiliate, the - | 


shareholder affiliate referred to in that paragraph i is deemed to be the 
same corporation as, and a continuation of, the disposing affiliate. 


See also Application under ITA s. 90 te ‘extended reassessment deadline. 


Technical Notes: See under proposed amendment to 5903(5) opening words 
above. 


“Proposed. Amendment — Reg. 5903(6) opening words 


6) In this section and section 5903.1, a “relevant person or 
partnership”, in respect of the taxpayer at any time, means the 
taxpayer or a person (other than a designated acquired corporation 
of the taxpayer), or a partnership, that is at that time — 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
26(5), will amend the opening words of subsec. 5903(6) (the version in the August 
27, 2010 draft legislation; see Proposed Amendment above) to read as above, appli- 
cable in respect of taxation years of a as affiliate Of a eleekg mt end after 
August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline, 


Technical Notes: Subsection 5903(6) defines the ¢ expression “relevant oe or 
partnership” for the purposes of section 5903. 


Subsection 5903(6) is being amended to extend its pplication to section 5903.1, 
which is the new section that deals with FACLs. —— - 


Proposed Addition 5903.1 


5903. 1 [Prescribed amount for. FAPI Fa — FACL] — (1) 
For the purposes of the description. of F.1 in the definition “for- 
eign accrual property income” in subsection 95(1) of the Act, sub- 
ject to subsection (2), the prescribed amount for the year (referred 
to in this subsection and subsection (2) as the “ ‘particular year’) is 
the total of all amounts each of which is a portion designated for 
the particular year by the taxpayer of the foreign accrual capital 
loss of the affiliate for a taxation year of the affiliate that is 


(a) one of the twenty taxation ye: 
diately precede the particular year; or | 


on 
ately follow the particular year. 


Related Provisions: Reg. 5903(5) — Effect of merge or Se 


dissolution. 


of the afi iliate that i imme- 


Reg. 
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boas For the a asonas of coca Se bagmete bow subsection (1), 


: loss of the affiliate for 

: any taxation year of the afiliate may be designated for the par- 
ticular year only to the extent that the foreign accrual capital 
loss exceeds the total of all amounts each of which is a portion, 
of the foreign accrual capital loss, designated by the taxpayer 
for a te year of the affiliate that Uo satans the debe 


rtion of the foreign accrual capital less of the affiliate 
xation year of the affiliate is to be designated for the~ 
_ particular year until the foreign accrual capital losses of the 
affiliate for the preceding taxation years referred to in para- 
aph (1)(a) have been fully designated: and 


if any” person or partnership that was, at the end of a taxa- 
_ tion year (referred to in this paragraph as the “relevant loss — 

year’) of the affiliate, a relevant person or partnership in re- 

_ Spect of the taxpayer designates for a taxation year (referred to 

in this ‘paragraph as the “relevant claim year’) of the affiliate a 

particular portion of the foreign accrual capital loss of the affil- 


_ iate for the relevant loss year, there is deemed to have been — 


designated for the relevant claim yeai by the taxpayer the por- 
tion of that loss that is the greater of 


i icular portion, and > 


(ii) the ae f the portions of that loss that are so desig- 
nated by ar ner relevant persons or partnerships in re- 
spect of the taxpayer. 


3) For the purposes of this section, and subject to <abacction (4), 
“foreign accrual capital loss” of the affiliate for a taxation year 
- the affiliate ‘means 


 @& where, at the end of the year, the aff iiate | is a controlled 
- foreign affiliate of a person or partnership that is, at the end of 
__ the year, a relevant person or partnership in respect of the tax- 
_ payer, the amount, if any, by which 


(i) the amount determined under paragraph (a) of the 
description of E in the formula i in the definition “foreign 
accrual property income” in subsection 95(1) of the Act in 
respect of the ee for the year 


_ exceeds 


(ii) the amount detemmined for Ein that formula i in respect 
of the affiliate for the year; and 
(b) in any other case, nil. 


Related Provisions: ITA 152(6.1)(b)(ii)(A) -— Reassessment to apply FACL car- 
tyback; Reg. 5907(1.4) — Where loss is in respect of another corporation’s loss. 


(4) In computing under subsection (3) the foreign accrual capital 
loss of the affiliate for a taxation year, if the affiliate or another 
corporation receives a payment described in subsection 5907(1.3) 
from a non-resident corporation that is, at the time of the payment, 
a foreign affiliate of a relevant person or partnership in respect of 
the taxpayer and any portion of the payment can reasonably be 
considered to relate to an allowable capital loss or a portion of an 
allowable capital loss of the affiliate for the year described in the 
cription of E in the definition “foreign accrual property in- 
“in subsection 95(1) of the Act, the amount of the loss or 
0rtic on ¢ of the loss is deemed to be nil. 

Application: The August 16, 2011 draft legislation, s. 27, will add s. 5903.1, appli- 
cable in respect of taxation years of a foreign affiliate of a taxpayer that end after 
August 19, 2011. 


also ‘Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: New section 5903.1 introduces the new concept of a “foreign 
accrual capital loss” or “FACL”. Under current rules, FACLs are included in the 
determination of FAPLs in section 5903, which are deducted under variable F of the 
FAPI definition in subsection 95(1) of the Act. Some of the amendments to section 
5903 that are discussed above have the effect of removing FACLs from FAPLs, and 


new section 5903.1 provides the rules for determining FACLs. FACLs feed into new 


variable F.1 of the FAPI definition. FAPLs and FACLs are the loss carryforward 
concepts applicable in the FAPI context. Current year “income” and “capital” losses 
are deducted under variables D and E of the FAPI definition. 
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This new FACL concept is part of an initiative to bring the foreign affiliate FAPI 
rules in line with the rules applicable to Canadian corporations, i.e. the rules that 
“stream” capital losses against capital gains. Essentially, FAPLs and FACLs will 
now have to be accounted for separately and FACLs, as well as the current year 
capital losses that are captured under variable E of the FAPI definition, will be lim- 
ited to capital gains. For more details on these limitations, refer to the above com- 
mentary dealing with amended variable E and new variable F.1 of the FAPI defini- 
tion in subsection 95(1) of the Act. 


The intended effect of the separate deduction of FAPLs and FACLs is that taxpayers 
should no longer be able to reduce FAPI earnings that are on income account with 
FAPI losses that are on capital account. 


New subsections 5903.1(1) to (4) provide the rules for astern and claiming 
FACLs for the purposes of new variable F.1 of the FAPI definition in subsection 
95(1) of the Act. These rules are essentially equivalent to the FAPL rules in subsec- 


tions 5903(1) to (4). The only notable distinction is that the FACL definition is more 


concise than the FAPL definition. FACLs capture only the excess of current year 
capital losses over the amount claimed under variable E of the FAPI definition. 
(FAPLs capture all other amounts that are eligible for lke: oak in the determina- 
tion of FAPI.) 


As discussed above under subsection 5903(5), the corporate continuity rules also ap- 
ply in the FACL context. Furthermore, 
section 5903.1, is defined in subsection 5903(6). This is also discussed above. 


This new section applies to foreign affiliate taxation years that end after er August 19, 
2011. Lo ] 


Example 1 


Assumptions 


I. Canco, a corporation resident in Canada, owns 100% of the shares of FA, a 


nonresident corporation. 

2. FA carries on an investment business, as defined in subsection 95¢ D. 

3. FA has the following amounts of income and loss for its 2012 taxation year: 
a. $1,000 of property income (under FAPI variable A); 
b. $2,000 of taxable capital gains (under FAPI variable B), 
c. $300 of property losses (under FAPI variable D), 
d. $2,500 of allowable capital losses (under FAPI variable E, ae (a)); 
e. $2,000 of FAPL carryforwards. 

Analysis 


FA’s FAPI in respect of Canco for 2012 will be based on he following relevant 
variables from the FAPI definition in subsection 95(1 J): 


(A+B)-(D+E+F 


In this example, only variables E and F require determination, the others are as 
indicated above. 


The variable E amount is limited to $2,000, being the taxable capital gains in- 
cluded in B. 


Canco could claim a variable F amount of up to $2,000, but in this example only 
$700 is required to bring FAPI to zero, i.e. A+ B-D—E = $1,000 + $2,000 — 
$300 — $2,000 = $700. Thus, it would be expected that Canco would claim $700 
under variable F such that FA would have a remaining FAPL balance of $1,300. 


In addition, FA will have, pursuant to new subsection 5903.1(3), a FACL for 
2012 based on the excess of the amount under paragraph (a) of variable E 
($2,500) over the amount claimed under E ($2,000). This $500 FACL can be 
carried back 3 years and forward for 20 years, pursuant to new subsection 
5903.1(2). 


Example 2 
Assumptions 


1. Canco, a corporation resident in Canada, owns | 00% of the shares of FA, a 
non-resident corporation. 


2. FA carries on an investment business, as desned in cubceesan 95(1). 
3. FA has the following amounts of income and loss for its 2012 taxation year: 
a. $1,000 of property income (under FAPI variable A); 
b. $2,000 of taxable capital gains (under FAPI variable B); 
c. $2,500 of property losses (under FAPI variable D); 
d. $2,200 of FACL carryforwards. 
Analysis 


FA’s FAPI in respect of Canco for 2012 will be based on the following relevant 


variables from the FAPI definition in subsection 95(1): 


(A+ B)-(D+F.1) 


In this example, only variable F.1 requires determination, the others are as indi- 
cated above, 


Canco can get a deduction under variable F.1 of up to $2,000 because $2,000 of 
taxable capital gains are included under variable B. If Canco makes a full 


Income Tax Regulations 


$2,000 claim under variable F.1, the FAPI formula would produce a negative 
amount of $1,500 ($1,000 + $2,000 — $2,500 — $2,000). This negative amount 
would simply mean that no FAPI inclusion would arise, as section 257 of the Act 
would force the amount to nil. Thus, Canco only needs to make a $500 claim 
under variable F.1 to wipe out FAl’s FAPI. However, it is important to note that 
a $2,000 claim under variable F.1 (which would reduce the FACL balance to 
$200) would not waste the extra $1,500 as that excess amount would be picked 
up as a FAPL under amended paragraph 5903(3)(a), because of the reduction of 
_ the variable L amount to zero. In such a case, paragraph 5903(3)(a) would com- 
pute a FAPL for 2012 of J — K — L, in this case derived by D — A - (B — F.1), 
which is $2, 500 — $1,000 — ($2,000 — $2,000) = $1,500. 
Thus, Canco has a choice between FAPL carryforwards and FACL — 
carryforwards. 
Definitions [Reg. 5903.1]: “allowable capital loss” —ITA 38(b), 248(1); 
“amount” —ITA 248(1), Reg. 5907(7); “capital loss’ —ITA 39(1)(b), 248(1); 
“controlled foreign affiliate’ — ITA 94.1(2)th), 95(1), 248(1), Reg. 59071); “corpo- 
ration’ —ITA 248(1), Interpretation Act 35(1); “foreign accrual capital loss” — 


“relevant person or partnership”, as used in 
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Reg. 5903.1(3), (4); “foreign affiliate” 
Reg. 5907(1); “non-resident”? —ITA 248(1); “particular ye 
“person”, * 
ship” — Reg. 5903(6); “taxation year” —ITA 249; “taxpayer” —ITA 248(1). 


— ITA 95(1), 248(1), Reg. 5907(3); “loss” — 
ar’ — Reg. 5903.1(1); 


“prescribed”, “property” —ITA 248(1); “relevant person or partner- 


5904. Participating percentage — (1) For the purpose of sub- 
paragraph (b)(ii) of the definition “participating percentage” in sub- 
section 95(1) of the Act, the participating percentage of a particular 
share owned by a taxpayer of the capital stock of a corporation in 
respect of any foreign affiliate of the taxpayer that was, at the end 
of its taxation year, a controlled foreign affiliate of the taxpayer is 
prescribed to be the percentage that would be the taxpayer’s equity 
percentage in the affiliate at that time on the assumption that 


(a) the taxpayer owned no shares other than the particular share; 


(b) the direct equity percentage of a person in any foreign affili- 
ate of the taxpayer, for which the total of the distribution entitle- 
ments of all the shares of all classes of the capital stock of the 
affiliate was greater than nil, was determined by the following 
rules and not by the rules contained in the definition “direct eq- 
uity percentage” in subsection 95(4) of the Act: 


(1) for each class of the capital stock of the affiliate, deter- 
mine that amount that is the proportion of the distribution en- 
titlement of all the shares of that class that the number of 
shares of that class owned by that person is of all the issued 
shares of that class, and 


(ii) determine the proportion that 


(A) the aggregate of the amounts determined under sub- 
paragraph 5904(1)(b) (1) for each class of the capital stock 
of the affiliate 


is of 
(B) the aggregate of the distribution entitlements of all the 


issued shares of all classes of the capital stock of the 
affiliate 


and the proportion determined under subparagraph 
5904(1)(b)(ii) when expressed as a percentage is that person’s 
direct equity percentage in the affiliate; and 


(c) the direct equity percentage of a person in any foreign affili- 
ate of the taxpayer, for which the total of the distribution entitle- 
ments of all the shares of all classes of the capital stock of the 
affiliate was not greater than nil, was determined by the rules 
contained in the definition “direct equity percentage” in subsec- 


tion 95(4) of the Act. 


- Proposed Amendment — Reg. 5904(1)(c) | 
(c) the direct equity percentage of a person in any foreign affil- — 
iate of the taxpayer, for which the total of the distribution enti- 
tlements of all the shares of all classes of the capital stock of 
the affiliate would not, in the absence of this paragraph, be 
greater than nil, was determined on the assumption that the 
amount determined under ms Sua were the 
greater of / 


(i) the amount of the affiliate’s dened earnings, af any,» 
determined at the end of the taxation year under accounting — 
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affiliate had an equity percentage had distributed to its share- 
holders an amount equal to the aggregate of 


(A) the amount that would be determined under subpara- 
graph 5904(2)(b)(i) for the controlled foreign affiliate if 
the controlled foreign affiliate were the foreign affiliate 
referred to in subparagraph 5904(2)(b)(i), for each of the 
taxation years of the controlled foreign affiliate ending in 
the taxation year of the affiliate, and 


(B) each such amount that the controlled foreign affiliate 
would receive from any other controlled foreign affiliate 
of the taxpayer in which it had an equity percentage. 
Related Provisions: Reg. 5904(3) — Interpretation. , 
History: Subpara. 5904(2)(b)(i) substituted by P.C. 1978-3599, s. 1, November 30, 
1978, Canada Gazette, Part Il, December, 13, 1978, effective for 1978 et seq. 


(3) For the purposes of subsection 5904(2), 


Related Provisions: Reg. 5904(2) — Distribution entitlement. 


History: That portion of subsec. 5904(1) before subpara (b)(i), and para. (c), amended 
by P.C. 1997-1670, subsecs. 6(1), (2), November 20, 1997, Canada Gazette, Part Il, 
December 10, 1997, applicable to taxation years of a foreign affiliate of a taxpayer that 
begin after 1994, except that 


(a) the amended portions apply to taxation years of a foreign affiliate of a taxpayer 
that end after 1994 where there has been a change in the taxation year of the for- 
eign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


tn ccomplished by replac- 
i the references to an th references to rson resident in Canada”. 


(b) in computing the net surplus of a particular foreign affiliate 
of a taxpayer resident in Canada in which any other foreign af- 
filiate of the taxpayer has an equity percentage, no amount shall 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at be included in respect of any distribution that would be received 


a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


All that portion of para. 5904(1)(b) preceding subpara. (i), and para. 5904(1)(c) substi- 
tuted by P.C. 1980-503, s. 3, February 8, 1980, Canada Gazette, Part Il, February 27, 
1980, effective in respect of 1976 et seq. 
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ffiliate of the corporation — 
(2) For the purposes of this section, the distribution entitlement of ticular affiliate, the net 
all the shares of a class of the capital stock of a foreign affiliate of 


the taxpayer at the end of its taxation year is the aggregate of 


(a) the distributions made during the year by the affiliate to 
holders of shares of that class; and 


(b) the amount that the affiliate might reasonably be expected to 
distribute to holders of shares of that class immediately after the 
end of the year if at that time it had distributed to its sharehold- 
ers an amount equal to the aggregate of 


(i) the amount, if any, by which the net surplus of the affiliate 
in respect of the taxpayer at the end of the year, computed as 
though any adjustments resulting from the provisions of sec- 
tions 5902 and 5905 and subsections 5907(2.1) and (2.2) and 
any references thereto during the year were ignored, exceeds 
the net surplus of the affiliate in respect of the taxpayer at the 
end of its immediately preceding taxation year, and 


(ii) the amount that the affiliate would receive if at that time 
each controlled foreign affiliate of the taxpayer in which the 


Canada has issued shares of more than one class of its capital 
stock, the amount that would be distributed to the holders of 
shares of any class is such portion of the amount determined 
under subparagraph 5904(2)(b)(ii) as, in the circumstances, it 
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might reasonably be expected to distribute to the holders of 
those shares; and 


(d) in determining the distribution entitlement 


(i) of a class of shares of the capital stock of a foreign affili- 
ate that is entitled to cumulative dividends, the amount of 
any distribution referred to in paragraph (2)(a) shall be 
deemed not to include any distribution in respect of such 
class that is, or would, if it were made, be referable to profits 
of a preceding taxation year, and 


(ii) of any other class of shares of the capital stock of the 
affiliate, the net surplus of the affiliate at the end of the year 
referred to in subparagraph (2)(b)(i) shall be deemed not to 
have been reduced by any distribution described in subpara- 
graph (i) with respect to a class of shares that is entitled to 
cumulative dividends to the extent that the distribution was 
referable to profits of a preceding taxation year. 
Definitions [Reg. 5904]: “amount” — ITA 248(1), Reg. 5907(7); “class”. — ITA 
248(6); “controlled foreign affiliate’ —ITA 95(1), 248(1), Reg. 5907(1); “corpora- 
tion” —ITA 248(1),° Interpretation Act 35(1); “direct equity percentage” — Reg. 
5904(1)(b); “distribution entitlement” — Reg. 5904(2); “dividend” —ITA 248(1); 
“earnings” — Reg. 5907(1); “equity percentage” —ITA 95(4); “foreign affiliate” — 
ITA 95(1), 248(1), Reg. 5907(3); “individual” —ITA 248(1); “net surplus” — Reg. 
5902(1)-(2), (7), 5904(3)(a), 5907(1); “person”, “prescribed” — ITA 248(1); “resident 
in Canada” — ITA 250; “share”, “shareholder” — ITA 248(1); “taxation year’ — ITA 
249; “taxpayer” — ITA 248(1). 


5905. Special rules — (1) [Corporation or FA acquiring 
shares of another FA] — Where at any time, other than in the 
course of a transaction to which subsection (2) or (5) applies, a cor- 
poration resident in Canada or a foreign affiliate of such a corpora- 
tion acquires in any manner whatever shares of the capital stock of 
another corporation that was a foreign affiliate of the corporation 
immediately before that time (in this subsection referred to: as the 
“acquired affiliate”) and as a result thereof the surplus entitlement 
percentage of the corporation in respect of the acquired affiliate in- 
creases, for the purposes of this Part, the exempt surplus or exempt 
deficit, the taxable surplus or taxable deficit and the underlying for- 
eign tax, in respect of the corporation, of the acquired affiliate and 
of each other foreign affiliate of the corporation in which the ac- 
quired affiliate has an equity percentage (in this subsection referred 
to as the “other affiliate”), other than an acquired affiliate or other 
affiliate in respect of which subsection (8) applies, shall at that time 
be reduced to the proportion of the amount thereof otherwise deter- 
mined that 


(a) the surplus entitlement percentage immediately before that 
time of the corporation in respect of the acquired affiliate or the 
other affiliate, as the case may be, determined on the assumption 
that the taxation year of the acquired affiliate or the other affili- 
ate, as the case may be, that otherwise would have included that 
time had ended immediately before that time, 
is of 

(b) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the acquired affiliate or the 
other affiliate, as the case may be, determined on the assumption 
that the taxation year of the acquired affiliate or the other affili- 
ate, as the case may be, that otherwise would have included that 
time had ended immediately after that time, 


> “e 


and, for the purposes of the definitions ‘ ‘exempt deficit”, “exempt 
surplus”, “taxable deficit”, “taxable surplus” and ‘ ‘underlying for- 
eign tax” in subsection 5907(1), those reduced amounts are referred 
to as the opening exempt deficit, opening exempt surplus, opening 
taxable deficit, opening taxable surplus and opening underlying for- 
eign tax, as the case may be, of each of those affiliates in respect of 
the corporation. 


Proposed Amendment — Reg. reales Ite be further 
- amended, below] | 


(1) [Corporation or FA acquiring cheres of FA] — If, at 
any time, there is an acquisition or a disposition of shares of the 
capital stock of a particular foreign affiliate of a corporation resi- 
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dent in Canada and the surplus entitlement percentage of the cor- 
oleae in respect of the particular foreign affiliate or any other 
oreign affiliate (the particular affiliate and those other affiliates 
being referred to individually in this subsection as a “relevant af-_ 
filiate”) of the corporation in which the particular affiliate has an 
quity percentage (within the meaning assigned by subsection 
95(4) of the Act) ae for the purposes of the efinitions “ex- 
surplus i C ieee 


ing ipt deficit, opening auahle surplus or . 

deficit, and opening underlyin foreign tax, as the case may be, of As 

levant affiliate in respec of the Dee uot is, except where 
ition « which pi 


orporation’ s at oo percen tage immedi- 
f the relevant affiliate. a. 


zations. See! ¢ discussion under section 5902 for a more complete description of the - 
netions of section 5905 and a ogee of certain proposed — 


of the exempt rplus or deficit, taxable surplus or deficit and underlying foreign fax, 
in respect of a 7 een resident in Canada, of any particular foreign’ affiliate Of 


entitlement 
creases or 


These amendments will apply for acquisitions ne dispositions, at ns other 
more specific categories of transactions, that occur after December. ae 20 


capital as “ a ue pa affiliate of a ‘corporate resi-- 
dent in Canada ond the se entitlement phi Se - bao cor 


the Act) chang nf ‘or th 
plus”, “hybrid surplus”, “hybrid underlying tax ; 
plus”, and “underlying foreign tax” in subsection 5907(1), each of 
the opening exempt surplus or opening exempt deficit, opening 
hybrid surplus or opening hybrid deficit, opening hybrid underly-— 
ing tax, opening taxable surplus or opening taxable deficit, and — 
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‘wise would have included that time ene ended immediately 
as that time, and 


29(1), ne aaiiend the’ openin words of ‘ 
27, 2010 draft Cane see se 


oe eee in para. @) above, he under Proposed eee : 
men Reg. ciara {transitional] — ed.] was made, 


acquisition or a cancellation in respect of which an adjustment has _ 
previously been made under this subsection or subsection (1) as it 
read prior to November 13, 1981) i in ” manner whatever (other- 


disposed shares, a dividend poe to in his subsection and 
subsections (18) and (21) as the “disposition dividend”) is 
d to have been received on the disposed shares, by the 


_ for the purpose | of the adjustment required by paragraph (b), 
ae @ in arndiere the Seer irplus, in mone of the cor- 


filiate or of another foreign filiate (the padioulas for- 
eh other hoe. affiliate Deine 


as the © ‘particular rele ant foreign affiliate’ ) of the corpo- 
ration resident i in Canada in which the particular foreign 
affiliate has - equity percentage at the time ie to 


yee of ihe eae of Bin he definition “ex- 
: pt surplus” in subsection 5907(1), the total of 


amount of the exempt surplus reduction, in 
: respect of the corporation resident in Canada, of the 
particular relevant foreign affiliate, in respect of the 
disposed shar 


SD (B) the amount of the exempt deficit reduction, in re- 

_ spect of the corporation resident in Canada, of the 

particular relevant foreign affiliate, in respect of the 
disposed shares, and 


(C) the amount of the taxable deficit allocation, in 
respect of the corporation. resident in Canada, of the 
particular relevant foreign ee in respect of the 
disposed shares, < 


bee corporation that was, 
affiliate of the corporation (in 
affiliate y and as a result of © 


”n 
< 
fe) 

< 

2 
S 
Da 
o 
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taxable surplus, in respect of the corporation resident in 
Canada, at the balance adjustment time, there is to be in- 
cluded, under subparagraph (v) of the description of B in 
the definition “taxable = in subsection 5907(1), 
the total Of 


(A) an amunt equal to the taxable surplus reduction, 
in respect of the corporation resident in Canada, of 
the poe relevant onan aiinele, in respect of 


(B) an Uacnst ‘equal to the table deficit reduction, 
__ in respect of the corporation resident in Canada, of 
eign affiliate, in sestert of 


___ the disposed shares, and 


- (C) an amount equal to the exempt deficit allocation, 
in respect of the corporation resident in Canada, of 
the particular relevant foreign affiliate, in respect of 
the disposed shares, 

) in computing the particular relevant foreign affili- 
time, of the corporati spect of the particular relevant — ate’s underlying foreign tax, in respect of the corporation 
foreign affiliate, dete n the assumption that the tax __ resident in Canada, at the balance adjustment time, there 
tion year of the particular relevant foreign affiliate that other- OD is to be included, under subparagraph (iii) of the descrip- 


bees year. of tie 
: othonise aes 


Gi) ee ‘surplus — ercentage, immediately after that 
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tion of B in the definition “underlying foreign tax” in 
subsection 5907(1), the total of — 


(A) the amount determined by the formula (which is 
deemed to be nil, if, in respect of the particular rele- 
vant foreign affiliate, the value determined for B in 
the formula is nil) 


AIBxCxD 
where 7 
A is the portion of the particular relevant foreign 
affiliate’s underlying foreign tax, in respect of 
the corporation resident in Canada, at the bal- 
ance adjustment time, that may reasonably be 
considered to have been included in computing 
the particular foreign affiliate’s consolidated un- 
derlying foreign tax (as determined under sub- 
paragraph 5902(1)(c)), in respect of the corpora- 
tion resident in Canada, in respect of the 
disposition, : 


Bis the particular foreign affiliate’ s consolidated _ 
ned under par- 


underlying foreign tax (as deterr 
agraph 5902(1)(c)), in respect of the corporation 
resident in Canada, in respect of the disposition, 


C is the portion, of the particular foreign affiliate’s 
consolidated underlying foreign tax (as deter- 
mined under paragraph 5902(1)(c)), in respect of 
the corporation resident in Canada, in respect of 
the disposition), that is prescribed, by paragraph 
5900(1)(d), to be applicable to the portion of the 
whole dividend (as determined, under paragraph 
5902(1)(g), in respect of the disposition dividend 
in respect of the disposed shares) paid on shares 
of the specified class that is prescribed, by para- 
graph 5900(1)(c), to have been paid out of the 
particular foreign affiliate’s consolidated taxable 
surplus, in respect of the uci resident in 
Canada, and 


D_ is the specified oe factor in respect of 
the particular relevant foreign affiliate, and 

(B) the amount of the underlying foreign tax reduc- 

tion in respect of the corporation resident in Canada, 


of the particular relevant foreign affiliate, in respect _ _ 


of the disposition of the disposed shares, 


(iv) in computing the particular relevant foreign affili- 
ate’s exempt deficit, in respect of the corporation resident 
in Canada, at the balance adjustment time, there is to be 
included, under subparagraph (vi.l) of the description of 
A in the definition “exempt surplus” in subsection 
5907(1), an amount equal to the exempt deficit, in respect 
of the corporation resident in Canada, of the particular 
relevant foreign affiliate, immediately before that time, 
and jy) 

(v) in computing the particular relevant foreign affiliate’s 
taxable deficit, in respect of the corporation resident in 
Canada, at the balance adjustment time, there is to be in- 


cluded, under subparagraph (iv.1) of the description of A 


in the definition “taxable surplus” in subsection 5907(1), 


an amount equal to the taxable deficit, in respect of the - 


corporation resident in Canada, of the particular relevant 
foreign affiliate, immediately before that time; 


(b) the amount, at the balance adjustment time, of exempt 
surplus, exempt deficit, taxable surplus, taxable deficit and 
underlying foreign tax, in respect of the corporation resident 
in Canada, of the particular relevant foreign affiliate is to be 
adjusted to become the proportion of that amount, determined 
without making this adjustment, that 


(i) the surplus entitlement percentage, at the balance ad- 
justment time, of the corporation resident in Canada, in 
respect of the particular relevant foreign affiliate, deter- 
mined on the assumption that the taxation year, of the 
particular relevant foreign affiliate, that otherwise would 
have included that time, had ended immediately before 
that time 


is of 
(ii) the surplus entitlement percentage, immediately after 
the time of the disposition, of the corporation resident in 
Canada, in respect of the particular relevant foreign affili- 
ate, determined on the assumption that the taxation year, 
of the particular relevant foreign affiliate, that otherwise 
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graph (v) of the description of B in the definition 


oS taxable surplus, in resp 


would have included the balance adjustment time, had _ 
ended at the time of the disposition; and 


(c) for the purposes of applying the dehuions ‘crept defi- 
c te “é 
and “underlying foreign tax”, in subsection 5907(1), the — 


amounts determined under paragraph (b), in respect of the 


particular relevant foreign affiliate, in respect of the corpora- 


tion resident in Canada, are deemed to be the opening exempt —__ 
able deficit, 


deficit, opening exempt surplus, opening tax 
opening taxable surplus and opening underlying foreign tax, 
as the case may be, of the particular relevant foreign affiliate, 


_ in respect of the corporation resident in Canada. 
«Gi subsection 5905(4) of the ah ee is to be read as Ee tese 
(4) For the : 


ase of subse ion (3), o 


(a) if, at any time, a foreign affiliate of a chepcratien aa 


_ in Canada disposes of one or more shares (referred to in this 


subsection and subsections (16) to (23) as the “disposed y 
shares”) of a class of the capital stock of a predecessor corpo; 
ration and the foreign affiliate is, because of an election made 


under subsection 93(1) of the Act, deemed to have receiveda __ 


dividend (referred to in this subsection and subsections (18) © 
and (21) as the “disposition dividend”) on the disposed 
ares, for the Paes of the ee Paes by 
agraphs (b) and (3)(b), 
(i) in computing the exempt surplus, in respect of the cor- 
poration resident in Canada, of each predecessor corpora- 
tion and of each other foreign affiliate 
resident in Canada in which a predecessor foreign affili- 
ate has an equity percentage (the particular predecessor 
corporation: and each such other foreign affiliate being re- 
ferred to in this subsection and subsections (16) to (23) as 
the “particular relevant foreign affiliate”) at the time (re- 
ferred to in this subsection and subsections (16) to (22) as 
the “balance adjustment time”) that is immediately before 
- the foreign merger, there is to be included under subpara- 
ex. 


_ empt surplus” in subsection 5907(1), the total of 
(A) an amount equal to the exempt sun 


the particular relevant foreign affiliate, i in alee of 
the disposed shares, 


(B) an amount equal to the e: a deficit reductio , 
in respect of the corporation resident in Canada, of 
the particular relevant foreign ee in ie of 
the disposed shares, and 


© an amount equal to the taxable defici cit catlocaion. 
in respect of the corporation resident i in Canada, of 
the particular relevant foray affi li ct of 
the disposed shares, _ / 


(i) in computing the particular leven foreign affiliate’ Sy 
ct of the corporation resident in 
tment time, there is to be in- 


Canada, at the balance a 


_cluded, under subparagraph (vy) of the description of B in 


_ the definition “taxable. surplus” in subsection 59 
the total of Ly 


(A) an amount equal to the taxable hee eds 

_ in respect of the corporation resident in Canada 
the particular relev; ae _ in 1p 
the disposed shares, - 


(B) an amount equal to the pucbie deficit reduction, 


in respect of the corporation resident in Canada, of — 
_ the particular relevant foreign eceel in respect of © 


ii ae deficit allocation, 
in respect of the corporation resident in Canada, of 


the disposed shares, 


, (i) in computing the particular relevant foreign affil- 
ate’s underlying foreign tax, in respect of the corporation 
resident in Canada, at the balance adjustment time, there 
is to be included, under subparagraph (iii) of the descrip- 
tion of B in the definition “underlying foreign tax” in 
subsection 5907(1), the total of 


(A) the amount determined by the formula (which i is 
_ deemed to be nil, if, in respect of the particular rele- 
vant foreign affiliate, the value determined for B in 
the formula is nil) 


exempt surplus”, “taxable deficit”, “taxable surplus’ a 


> corporation 


in respect of the corporation resident in Canada, of 


the particular relevant foreign ety in respect of i 
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jon dividend prescribed to 
the taxable surplus of the 


eee affiliate of the cor- 
: ‘atic nada, of the foreign affili- 
: ate of the corporation resident in Canada that 


j t time, there i is 


r © that fime, @ a the pees relevant foreign affili- 


ate ooh tax, 
_ in Canada, of the particular le |. affiliate 1 is to be 


(ii) the surplus entidement pour ce: immediately after — 


' the time of the disposition, of the corporation resident in 


Canada, in respect of the particular relevant foreign affili- 


ate, determined on the assumption that the taxation year, 


_ of the particular relevant foreign affiliate, that otherwise 


disposed of the disposed shares, in respect of the 
d 


icular relevant 


S  cericiadon resident in Canada, he Oe 


i — 
baxatle ors taxable liehclt and . 
n respect of the corporation resident 
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would have included the balance adjustment time, had 
aude at the time of the disposition. 


es of Su section 5905(5) if bs Regulations hebween 


r affiliate and each other foreign affiliate of the 
tee corpol ation i in which the Particular aoe has an eq- 


ig referred to in subsoctions. (16) to (23) as 
the “particular relevant foreign affiliate”): 


Vv) subsection 5905( 6) of the Regulations is to be read as follows: 


1 For the purpose. of subsection (5), the following rules apply: _ 


_® if paragraph (S)(a) applies and the predecessor corporation 

__ is, because n election made under subsection 93(1) of the 
_ Act, deemed to have received a dividend (referred to in this 
subsection and subsections (18) and (21) as the “disposition 
_of the shares (each of which is 
(ed a) in this subse tion and subsections (16) to (23) as a 
“disposed share”) of the particular foreign affiliate (referred 
‘to in this subsection as the “issuing foreign affiliate’) dis- 
posed of, at that time, for the purpose of the adjustment re- 
quired by paragraph (b), 


: 0) in computing the exempt surplus, in respect of the 
_ predecessor corporation, of a particular relevant foreign 
affiliate at the time (referred to in this subsection and 

subsections (16) to (22) as the “balance adjustment 
time’’) that is immediately before the disposition time, the 
_ following rules apply: 


A) if the particular relevant foreign affiliate has, at 
the balance adjustment time, an amount of exempt 
surplus, in respect of the corporation resident in Can- 
ada, and the issuing foreign affiliate has, at that time, 
an amount of consolidated exempt surplus (as deter- 
mined under paragraph 5902(1)(a)), in respect of the 
_ corporation resident in Canada, in respect of the dis- 
position of the disposed share that is equal to or 
greater than the amount of its consolidated exempt 
defici s determined under paragraph 5902(1)(b)), 
int t of the corporation resident in Canada, in 
= respect of the disposition of the disposed shares, 
there is to be included under subparagraph (v) of the 
description of B in the definition “exempt surplus” in 
subsection 5907(1), the amount determined by the 
formula 


AB x C/D 
where 


evant foreign affiliate’s exempt surplus, in re- 
spect of the predecessor corporation, at the bal- 
ance adjustment time, that may reasonably be 
considered to have been included in computing 
the amount of the issuing foreign affiliate’s con- 
solidated exempt surplus (as determined under 
paragraph 5902(1)(a)), in respect of the prede- 
_ cessor corporation, in respect of the disposition 
__ of the disposed shares, 


Bis the amount of the issuing foreign affiliate’s 
consolidated exempt surplus (as determined 
under paragraph 5902(1)(a)), in respect of the 
predecessor corporation, in respect of the dispo- 

_ sition of the disposed shares, 

C is the portion, of the disposition dividend that is, 
because of an election made under subsection 
-93(1) of the Act in respect of the disposition of 
the disposed shares, deemed to be received on 
the disposed shares by the person that disposed 
of the disposed shares, that is prescribed by para- 
graph 5900(1)(a) to have been paid out of the is- 
suing foreign affiliate’s exempt surplus, in re- 
spect of the predecessor corporation, and 


~ Dis the surplus entitlement percentage of the pred- 
ecessor corporation in respect of the particular 
relevant foreign affiliate at the balance adjust- 
ment time, determined on the assumption that 
the disposed shares were the only shares owned 

_ by the predecessor corporation at that time, 


(B) if the amount determined, in respect of the par- 
ticular relevant foreign affiliate, for either B or D in 


rules apply for the purposes os this Part in pepe . 


A_ is the portion of the amount of the particular tel 
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the formula in clause (A) is nil, the amount deter- 
mined, in respect of the particular relevant foreign 
affiliate, by that formula is deemed to be nil, 


(C) there is to be included under subparagraph (v) of 
the description of B in the definition “exempt sur- 
plus” in subsection 5907(1), the amount of the partic- 
ular relevant foreign affiliate’s exempt surplus, in re- 
spect of the corporation resident in Canada, at the 
balance adjustment time if 


(D the particular relevant foreign affiliate has, at 
the balance adjustment time, an amount of ex- 
empt surplus, in respect of the corporation resi- 
dent in Canada, and 


(II) the issuing foreign affiliate has, at that time, 
an amount of consolidated exempt deficit (as de- 
termined under paragraph 5902(1)(b)), in respect 
of the corporation resident in Canada, in respect 
of the disposition of the disposed share that is 
equal to or greater than the amount of its consol- 
idated exempt surplus (as determined under par- 
agraph 5902(1)(a)), in respect of the corporation 
resident in Canada, in respect of the disposition 
of the disposed shares, and 


(D) there is to be included under subparagraph (v) of 
the description of B in the definition “exempt sur- 
plus” in subsection 5907(1), an amount equal to the 
particular relevant foreign affiliate’s taxable deficit 
allocation in respect of the disposed shares, 
(ii) in computing the taxable surplus, in respect of a pred- 
ecessor corporation, of the particular relevant foreign af- 
filiate, at the balance adjustment time, the following rules 
apply: 


(A) if the particular relevant foreign affiliate has, at 
the balance adjustment time, an amount of taxable 
surplus in respect of the corporation resident in Can- 
ada, and the issuing foreign affiliate has, at that time, 
an amount of consolidated taxable surplus (as deter- 
mined under paragraph 5902(1)(c)), in respect of the 
corporation resident in Canada, in respect of the dis- 
position that is equal to or greater than the amount of 
the issuing foreign affiliate’s consolidated taxable 


deficit (as determined under paragraph 5902(1)(d)), — 


in respect of the corporation resident in Canada, in 
respect of the disposition of the disposed shares, 
there is to be included under subparagraph (v) of the 
description of B in the definition “taxable surplus” in 
subsection 5907(1), the amount determined by the 
formula 


A/B x C/D 
where 


A is the portion of the amount of the particular rel- 
evant foreign affiliate’s taxable surplus, in re- 
spect of the predecessor corporation, at the bal- 
ance adjustment time, that may reasonably be 
considered to have been included in computing 
the amount of the issuing foreign affiliate’s con- 
solidated taxable surplus (as determined under 
paragraph 5902(1)(c)), in respect of the prede- 
cessor corporation, in respect of the disposition 
of the disposed shares, 


Bis the amount of the issuing foreign affiliate’s 
consolidated taxable surplus (as determined 
under paragraph 5902(1)(c)), in respect of the 
predecessor corporation, in respect of the dispo- 
sition of the disposed shares, 


C is the portion, of the disposition dividend that is, 
because of an election made under subsection 
93(1) of the Act in respect of the disposition of 
the disposed shares, deemed to be received on 
the disposed shares by the person that disposed 
of the disposed shares, that is prescribed by para- 
graph 5900(1)(b) to have been paid out of the is- 
suing foreign affiliate’s taxable surplus, in re- 
spect of the predecessor corporation, and 


D is the surplus entitlement percentage of the pred- 
ecessor corporation in respect of the particular 
relevant foreign affiliate at the balance adjust- 
ment time, determined on the assumption that 
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the disposed shares were the only shares owned 
by the predecessor corporation at that time, 


(B) if the amount determined, in respect of the par- 
ticular relevant foreign affiliate for either B or D in 
the formula in clause (A) is nil, the amount deter- 
mined, in respect of the particular relevant foreign 
affiliate, by that formula is deemed to be nil, 


(C) there is to be included, under subparagraph (vy) of 
the description of B in the definition “taxable sur- 
plus” in subsection 5907(1), the amount of particular 
relevant foreign affiliate’s taxable surplus, in respect 
of the corporation resident in Canada, at the balance 
adjustment time, if 


(I) the particular relevant foreign affiliate has, at 
the balance adjustment time, an amount of taxa- 
ble surplus in respect of the corporation resident 
in Canada, and 


(ID the issuing foreign affiliate has, at that time, 
an amount of consolidated taxable deficit (as de- 
termined under paragraph 5902(1)(d)), in respect 
of the corporation resident in Canada, in respect 
of the disposition that is equal to or greater than 
the amount of the issuing foreign affiliate’s con- 
solidated taxable surplus (as determined under 
paragraph 5902(1)(c)), in respect of the corpora- 
tion resident in Canada, in respect of the disposi- 
tion of the disposed shares, and 


(D) there is to be included in subparagraph (v) of the 


description of B in the definition “taxable surplus” in 


subsection 5907(1), an amount equal to the particular 
relevant foreign affiliate’s exempt deficit allocation 
in respect of the disposed shares, 


(iii) in computing the underlying foreign tax, in respect 
of the predecessor corporation, of the particular relevant 
foreign affiliate, at the balance adjustment time, there is 
to be included under subparagraph (iii) of the description 
of B in the definition “underlying foreign tax” in subsec- 
tion 5907(1), the total of 


(A) an amount determined by the formula (which is 
deemed to be nil, if, in respect of the particular rele- 
vant foreign affiliate, the value determined for either 
B or D in the formula is nil) 


A/B x C/D 
where 


A is the portion of the amount of the particular rel- 
evant foreign affiliate’s underlying foreign tax, 
in respect of the predecessor corporation, at the 
balance adjustment time, that may reasonably be 
considered to have been included in computing 
the amount of the issuing foreign affiliate’s con- 
solidated underlying foreign tax (as determined 
under paragraph 5902(1)(c)), in respect of the 
predecessor corporation, in respect of the 
disposition, 

B_ is the amount of the issuing foreign affiliate’s 
consolidated underlying foreign tax (as deter- 

_ mined under paragraph 5902(1)(c)), in respect of 
the predecessor corporation, in respect of the 
disposition, 

C is the total of all amounts each of which is the 
amount, determined by paragraph 5900(1)(d), to 
be the amount of foreign tax applicable to the 
portion of the disposition dividend prescribed to 
have been paid out of the taxable surplus of the 
issuing foreign affiliate, that relates to a disposed 
share, in respect of the disposition, and 


D_ is the surplus entitlement percentage of the pred- 
ecessor corporation in respect of the particular 
relevant foreign affiliate at the balance adjust- 
ment time, determined on the assumption that 
the disposed shares were the only shares owned 
by the predecessor corporation at that time, and 


(B) an amount determined by the formula 


AxX(B+C)/D 


where 
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is the underlying foreign tax, spect of the 
particular predecessor eee Ei at the balance 


(ug of. es gee soe ‘a Canada, the following rules 


(a) for the ee a Se of the hae required by foes 
o 


@i in computing the exempt surplus, in Tespect of the cor- , 
poration resident in Canada, of the issuing foreign affili- 
ate or anc a aes affiliate of the ee gate: resident 


. pbsection and subsections (16) to (23) as the “particular 

relevant foreign affiliate”) at the time (referred to in this 

. subsection and subsections (16) to (22) as the “balance 

>”) that is immediately before the time of 

: ition, there is to be included under subpara- 

graph (v) of the description of B in the definition “ex- 
empt surplus” i in subsection 5907(1), the total of 


(A) an amount equal to the exempt surplus reduction, 
in respect of the corporation resident in Canada, of 

_ the particular relevant foreign affiliate, in m respect of 
the disposed shares, oo 


(B) an amount equal to the exempt deficit rics, 
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predecessor ee © an amount equal to the taxable deficit allocation, 


in respect of the corporation resident in Canada, of 
the particular relevant foreign affiliate, in respect of 
: the disposed shares, 


@ in ‘computing ‘the taxable surplus, in respect of the 
corporation resident in Canada, of the particular relevant 
foreign affiliate, at the balance adjustment time, there is 
~ to be included under subparagraph (v) of the description 
of B in the definition “taxable surplus” in subsection 
_ 5907(1), the total o 


: cluded under subp 
_ in the definition 


predecessor epipotatior’ of the particular relevant foreign 
affiliate, immediately before that time; and 


(b) the exempt ‘surplus or the € pt deficit, the taxable sur- 
plus or the taxable deficit and the underlying foreign tax in 
a predecessor corporation (w 
subsection Hs and i in aie ‘ 


in respect of the corporation resident in Canada, of 
the particular relevant oo) affiliate, in respect of 


_ (B) an | aabunk equal to the taxable deficit reduction, 
in respect of the corporation resident in Canada, of 
the particular relevant foreign affiliate, i in respect of 
_ the disposed shares, and 


(C) an amount equal to the exempt defen allocation, 

in respect of the corporation resident in Canada, of 

the particular relevant foreign affiliate, in respect of 
ee the disposed shares, 


Go: in computing the underlying foreign tax, in respect 
of the corporation resident in Canada, of the particular 
_ relevant foreign affiliate, at the balance adjustment time, 
there is to be included under subparagraph (iii) of the 
description of B in the definition “underlying foreign 
tax” i in subsection 5907(1), the total of 


_ (A) the amount determined by the formula (which is 
_ deemed to be nil, if, in respect of the particular rele- 
vant foreign affiliate, the value determined for B in 


: i. poration oe ee mes as the case may be, 
in respect of the particular ie foreign affiliate, de- 7 


(B) if the transaction is a Sicoicon referred to in 
paragraph (5)(a), that the shares referred to in that — 
paragraph were the only shares owned by the prede 
the balance adjustment time 


2) 
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fe) 
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iS 
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‘cessor Ecomoration . i 
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ABxCxD 
___ where 
oN 


is the portion of the amount of the particular rel- 
evant foreign affiliates underlying foreign tax, 
in respect of the corporation resident in Canada, 
at the balance adjustment time, that may reason- 
ably be considered to have been included in 
computing the amount of the issuing foreign af- 
filiate’s consolidated underlying foreign tax (as 
__ determined under paragraph 5902(1)(c)), in re- 
spect of the corporation resident in Canada, in 
respect of the disposition, 
_ is the amount of the issuing foreign affiliate’s 
-. consolidated underlying foreign tax (as deter- 
mined under paragraph 5902(1)(c)), in respect of 
the corporation resident in mone in respect of 


yey 


referred in this Lees and subsections (16) to (23) as the “dis- is the total of all amounts each of which is the 
position”) to the corporation resident in Canada or to another cor- _ - amount, determined by paragraph 5900(1)(d), to 
poration that was, immediately after the disposition, a foreign a : be the amount of foreign tax applicable to the 
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portion of the disposition dividend prescribed to 
have been paid out of the taxable surplus of the 
issuing foreign affiliate, that relates to a disposed 
share, in respect of the disposition, and 


Dis the specified adjustment factor, in respect of 
the corporation resident in Canada, in respect of 
the particular relevant foreign affiliate of the cor- 
poration resident in Canada, of the foreign affili- 
ate of the corporation resident in Canada that 
disposed of the disposed shares, in respect of the 
disposition of the disposed shares, and 


(B) the amount of the underlying foreign tax reduc- 
tion in respect of the corporation resident in Canada, 
of the particular relevant foreign affiliate, in respect 
of the disposition of the disposed shares, 


(iv) in computing the exempt deficit, in respect of the 
corporation resident in Canada, of the particular relevant 
foreign affiliate, at the balance adjustment time, there is 
to be included under subparagraph (vi.1) of the descrip- 
tion of A in the definition “exempt surplus” in subsection 
5907(i), an amount equal to the exempt deficit, in respect 
of the corporation resident in Canada, of the particular 
relevant foreign affiliate, immediately before that time, 
and 


(vy) in computing the taxable deficit, in respect of the cor- 
poration resident in Canada, of the particular relevant for- 
eign affiliate, at the balance adjustment time, there is to 
be included under subparagraph (iv.1) of the description 
of A in the definition “taxable surplus” in subsection 
5907(1), an amount equal to the taxable deficit, in respect 
of the corporation resident in Canada, of the particular 
relevant foreign affiliate, immediately before that time; 


(b) the amount, at the balance adjustment time, of exempt 
surplus, exempt deficit, taxable surplus, taxable deficit and 
underlying foreign tax, in respect of the corporation resident 
in Canada, of the particular relevant foreign affiliate is to be 
adjusted to become the proportion of that amount, determined 
without making this adjustment, that 


(i) the surplus entitlement percentage, at the balance ad- 
justment time, of the corporation resident in Canada, in 
respect of the particular relevant foreign affiliate, deter- 
mined on the assumption that the taxation year, of the 
particular relevant foreign affiliate that otherwise would 
have included that time, had ended immediately before 
that time 
is of 

(ii) the surplus entitlement percentage, immediately after 
the time of the disposition, of the corporation resident in 
Canada, in respect of the particular relevant foreign affili- 
ate, determined on the assumption that the taxation year, 
of the particular relevant foreign affiliate, that otherwise 
would have included the balance adjustment time, had 
ended at the time of the disposition; and 


(c) for the purposes of applying the definitions “exempt defi- 
cil; exempt surplus”, “taxable deficit”, “taxable surplus” 
and “underlying foreign tax”, in subsection 5907(1), the 
amounts determined under paragraph (b) are deemed to be the 
opening exempt deficit, opening exempt surplus, opening tax- 
able deficit, opening taxable surplus, and opening underlying 
foreign tax, as the case may be, of the particular relevant for- 
eign affiliate, in respect of the corporation resident in Canada. 


(vi) section 5905 of the Regulations is to be read as if it also contained 
the following subsections: 


(16) The exempt deficit allocation, of a particular relevant foreign 
affiliate in respect of a corporation resident in Canada, in respect 
of disposed shares of the particular foreign affiliate of the corpo- 
ration resident in Canada, that issued the disposed shares (in this 
subsection referred to as the “issuing foreign affiliate”) is, if the 
particular relevant foreign affiliate has, at the balance adjustment 
time, an amount of taxable surplus in respect of the corporation 
resident in Canada and the issuing foreign affiliate has, at that 
time, an amount of consolidated exempt deficit (as determined 
under paragraph 5902(1)(b)), in respect of the corporation resi- 
dent in Canada, in respect of the disposition of the disposed 
shares, that exceeds the amount of its consolidated exempt surplus 
(as determined under paragraph 5902(1)(a)), in respect of the cor- 
poration resident in Canada, in respect of the disposition of the 
disposed shares, 


(a) the amount determined by the formula 
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1/E x [((A - B) x C/D] 
where 


A is the amount of the issuing foreign affiliate’s consoli- 
dated exempt deficit (as determined under paragraph 
5902(1)(b)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


Bis the amount of the issuing foreign affiliate’s consoli- 
dated exempt surplus (as determined under paragraph 
5902(1)(a)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


C is the portion of the amount of the particular relevant for- 
eign affiliate’s taxable surplus, in respect of the corpora- 
tion resident in Canada, immediately before the disposi- 
tion of the disposed shares, that can reasonably be 
considered to have been included in computing the 
amount of the issuing foreign affiliate’s consolidated tax- 
able surplus (as determined under paragraph 5902(1)(c)), 
in respect of the corporation resident in Canada, in re- 

_ spect of the disposition of the disposed shares, 


Dis the amount of the issuing foreign affiliate’s consoli- 
dated taxable surplus (as determined under paragraph 
5902(1)(c)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 
and 

Bsis y 

(i) subject to subparagraph (ii), the surplus entitle- 

ment percentage, of the issuing foreign affiliate, in 
respect of the particular relevant foreign affiliate, 
that would be determined under subsections 
5905(10) to (13) at the balance adjustment time if the 
issuing foreign affiliate were the “corporation resi- 
dent in Canada” referred to in those subsections and 
the particular relevant foreign affiliate were the “par- 
ticular foreign affiliate” referred to in those subsec- 
tions, and 

(ii) if the particular relevant foreign affiliate is the 
issuing foreign affiliate, 1; and 

(b) if the amount determined, in respect of the particular rele- 


vant foreign affiliate, for the description of D or E in the 
formula in paragraph (a) is nil, nil, 


(17) The exempt deficit reduction, in respect of a corporation resi- 
dent in Canada, of a particular relevant foreign affiliate of the cor- 
poration resident in Canada, in respect of disposed shares, is 


(a) if the particular relevant foreign affiliate has, at the bal- 
ance adjustment time, an amount of exempt surplus, in re- 
spect of the corporation resident in Canada, and the particular 


foreign affiliate, of the corporation resident in Canada, that 


issued the disposed shares (in this subsection referred to as 
the “issuing foreign affiliate”) has, at the balance adjustment 
time, consolidated exempt surplus (as determined under sub- 
paragraph 5902(1)(a)), in respect of the corporation resident 
in Canada, in respect of the disposition of the disposed 
shares, that exceeds the amount of its consolidated exempt 
deficit (as determined under paragraph 5902(1)(b)), in respect 
of the corporation resident in Canada, in eee of the dispo- 
sition of the disposed shares, 


(i) the amount determined by the formula 


A/B x C/D 
where 


A is the portion of the amount of the particular relevant 
foreign affiliate’s exempt surplus, in respect of the 
corporation resident in Canada, at the balance adjust- 
ment time, that can reasonably be considered to have 
been included in computing the amount of the issu- 
ing foreign affiliate’s consolidated exempt surplus 
(as determined under paragraph 5902(1)(a)), in re- 
spect of the corporation resident in Canada, in re- 
spect of the disposition of the disposed shares, 


B_ is the amount of the issuing foreign affiliate’s con- 
solidated exempt surplus (as determined under para- 
graph 5902(1)(a)), in respect of the corporation resi- 
dent in Canada, in respect of the Spade of the 
disposed shares, 


C is the amount of the issuing foreign affiliate’s con- 
solidated exempt deficit (as determined under para- 
graph 5902(1)(b)), in respect of the corporation resi- 
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under paragraph 5902(1)(c)), in respect of the corpo- 


ration resident in Canada, in respect of the disposi- _ 


tion of the disposed shares, 


B_ is the amount of the issuing foreign affiliate’s con- 
solidated taxable surplus (as determined under para- 
graph 5902(1)(c)), in respect of the corporation resi- 
dent in Canada, in respect of the disposition of the 
disposed shares, 


Cis the amount of the issuing foreign affiliate’s con- _ 


solidated taxable deficit (as determined under para- 
graph 5902(1)(d)), in respect of the corporation resi- 
dent in Canada, in respect of the disposition of the 
disposed shares, 


Lt) is 


(A) subject to clause (B), the surplus entitlement _ 


percentage, of the issuing foreign affiliate, in re- 
spect of the particular relevant foreign affiliate, 
that would be determined under subsections 
5905(10) to (13) at the balance adjustment time 
where the issuing foreign affiliate were the “cor- 


poration resident in Canada” referred to in those _ 


subsections and the particular relevant foreign 
affiliate were the “particular foreign affiliate” re- 
ferred to in those subsections, and 


(B) where the particular relevant foreign affiliate 
is the issuing foreign affiliate, 1, and 
(ii) where the amount determined, in respect of the par- 
ticular relevant foreign affiliate, for the description of A, 
B or D in the formula in subparagraph (i) is nil, nil; and 
(b) the amount of the particular relevant foreign affiliate’ s 
taxable surplus, in respect of the corporation resident in Can- 
ada, at the balance adjustment time, if. 


(i) the particular relevant foreign affiliate has, at the bal- 
ance adjustment time, an amount of taxable surplus in re- 
spect of the corporation resident in Canada, and 


(ii) the issuing foreign affiliate has, at that time, an 
amount of consolidated taxable deficit (as determined 


under paragraph 5902(1)(d)), in respect of the corpora- _ 
tion resident in Canada, in respect of the disposition that _ 


is equal to or greater than the amount of the issuing for- 
eign affiliate’s consolidated taxable surplus (as deter- 
mined under paragraph 5902(1)(c)), in respect of the cor- 
poration resident in Canada, in respect of the disposition 
of the disposed shares. 


(21) The taxable surplus reduction, in respect of a corporation res-. 


ident in Canada, of a particular relevant foreign affiliate, in re- 
spect of disposed shares, is 


(a) the amount determined by the formula 


A/BxCxD 


(b) if the amount determined, in respect of the particular rele- 
vant foreign affiliate, for the description of A or B in the 
formula in paragraph (a) is nil, nil; and 


(c) if an amount is determined, in respect of the particular 
relevant foreign affiliate, under paragraph (20)(b), nil 


(22) The underlying foreign tax reduction in respect of the corpo- 
ration resident in Canada, of a particular relevant foreign affiliate 
of the corporation resident in Canada, in respect of the disposition 
of the disposed shares, is the amount determined by the following 
formula: 


a (B+Cy/D 
where 


A is the underlying foreign tax in respect of the corporation res- 
ident in Canada, at the balance adjustment time, of the partic- 
ular relevant foreign affiliate; y 


B is the taxable deficit reduction, in respect of the corporation 
resident in Canada, of the particular relevant foreign affiliate 
of the corporation resident in Canada, in ia ene of the dispo- 
sition of the disposed shares; 


C_ is the exempt deficit allocation, in respect of the corporation 
resident in Canada, of the particular relevant foreign affiliate 
of the corporation resident in Canada, in respect of the dispo- 
sition of the disposed shares; and — 

is the taxable surplus in respect of the corporation resident in 


Canada of the particular relevant foreign affiliate, at the bal- 
ance adjustment time. 


(23) The specified adjustment boa in 1 mpapest of a corpcesion 


resident in Canada, in respect of a particular relevant foreign affil- 
jate of the corporation resident in Canada, of the person that dis- 
posed of disposed shares, in respect of the disposition of the dis- 
posed shares, is the amount determined by the formula 


AB 


where 


(a) where the corporation resident in Canada disposed of | 
the disposed shares, 100 per cent, and 


- (b) where another foreign affiliate of the corporation resi- 
dent in Canada disposed of the disposed shares, the sur- 
plus entitlement percentage of the corporation resident in 

_ Canada in respect of that other foreign affiliate, immedi- 
ately before the disposition of the disposed shares; and 


Bi. is the surplus entitlement percentage of the corporation resi- 
dent in Canada in respect of the particular relevant foreign 
affiliate, eee oes before the disposition of the disposed 
shares. 


where j (d) if there is a designated section 93 election, : 

A is the portion of the amount of the particular relevant for- 
eign affiliate’s taxable surplus, in respect of the corpora- 
tion resident in Canada, at the balance adjustment time, 
that can reasonably be considered to have been included 
in computing the amount of the consolidated taxable sur- 
plus (as determined under paragraph 5902(1)(c)), in re- 
spect of the corporation resident in Canada, in respect of 
the disposition of the disposed shares, of the particular 
foreign affiliate, of the corporation resident in Canada, 
that issued the disposed shares (in this subsection re- 
ferred to as the “issuing foreign affiliate’), 


@ the Regulations shall, in respect of the designated shares, be read as 
_ if they also contained a section 5905.1 that read as follows: [see Pro- 
posed Addition — Reg. 5905.1 [transitional] — ed.] 


(ii) paragraph (b) of the defi inition “whole dividend” in subsection 
5907(1) of the Regulations is, in respect of the designated section 93 
election, to be read as follows: 


(b) where a whole dividend is deemed by paragraph 5902(1)(g) to 
have been paid at the same time on shares of more than one class 
of the capital stock of an affiliate, for the purpose only of that 
paragraph, the whole dividend deemed to have been paid at that 
time on the shares of a class of the capital stock of the affiliate is 
deemed to be the total of all amounts each of which is a whole 
dividend deemed to have been paid at that time on the shares of a 
class of the capital stock of the affiliate, and 


(ii paragraph 5908(8)(c) of the Regulations, as enacted by subsection 
47(1), is, in respect of the ieee section 93 eC Or to be read as 
follows: | 


B_ is the amount of the issuing foreign affiliate’s consoli- 
dated taxable surplus (as determined under paragraph 
5902(1)({c)), in respect of the corporation resident in Can- 
ada, in respect of the disposition of the disposed shares, 


Cis the portion, of the disposition dividend that is, because 
of an election made under subsection 93(1) of the Act, in 
respect of the disposition of the disposed shares, received 
on the disposed shares by the person that disposed of 
those shares and that is prescribed by paragraph 
5900(1)(b) to have been paid out of the issuing foreign 
affiliate’s taxable surplus, in respect of the corporation 
resident in Canada, and 


(c) the prescribed amount for the purposes of Bure dng 
93(1.2)(a)Gi) of the Act is the lesser of 


(i) the taxable capital gain, if any, of the particular afiliate 
otherwise determined in respect of the disposition, and 


Dis the specified adjustment factor, in respect of the corpo- 
ration resident in Canada, in respect of the particular rele- 
vant foreign affiliate, of the person that disposed of the 
disposed shares; 


(ii) the amount that is one-half of the amount referred to in 
paragraph 5902(6)(b), 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) fteasitionalic 
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History: The closing words of subsec. 5905(1) amended by P.C. 1997-1670, subsec. 
7(1), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable to 
taxation years of a foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the amendment applies to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s, 5905. 


(2) [FA redeeming shares] — Where at any time a foreign affil- 
iate of a corporation resident in Canada redeems, acquires or 
cancels in any manner whatever (otherwise than by way of a wind- 
ing-up) any of the shares of any class of its capital stock (other than 
shares redeemed or cancelled that the affiliate had previously pur- 
chased or acquired and that were held by it until that time and in 
respect of which an adjustment has previously been made under this 
subsection or subsection (1) as it read prior to November 13, 1981), 
the following rules apply: 


(a) where, by virtue of an election made by the corporation 
under subsection 93(1) of the Act, a dividend is deemed to have 
been received on one or more of the shares of the foreign affili- 
ate that were disposed of by the corporation or another foreign 
affiliate of the corporation (in this paragraph referred to as the 
“transferor”) by virtue of the redemption, acquisition or cancel- 
lation of such share or shares by the foreign affiliate, for the pur- 
poses of the adjustment required by paragraph (b), 


(i) immediately before that time there is included under sub- 
paragraph (v) of the description of B in the definition “ex- 

_empt surplus” in subsection 5907(1) in computing the affili- 
ate’s exempt surplus or exempt deficit, as the case may be, in 
respect of the corporation an amount equal to the product ob- 
tained when the specified adjustment factor in respect of the 
disposition is multiplied by the total of all amounts each of 
which is the portion of any such dividend that is prescribed 
by paragraph 5900(1)(a) to have been paid out of the exempt 
surplus of the affiliate, 


. (11) ummediately before that time there is included under sub- 
paragraph (v) of the description of B in the definition “taxa- 
ble surplus” in subsection 5907(1) in computing the affili- 
ate’s taxable surplus or taxable deficit, as the case may be, in 
respect of the corporation an amount equal to the product ob- 

tained when the specified adjustment factor in respect of the 
disposition is multiplied by the total of all amounts each of 
which is the portion of any such dividend that is prescribed 
by paragraph 5900(1)(b) to have been paid out of the taxable 
surplus of the affiliate, and 


(iii) immediately before that time there shall be deducted 
from the amount, if any, otherwise determined to be the un- 
derlying foreign tax of the affiliate in respect of the corpora- 
tion an amount equal to the product obtained when the speci- 
fied adjustment factor in respect of the disposition is 
multiplied by the aggregate of all amounts each of which is 
the amount prescribed by paragraph 5900(1)(d) to be the for- 
eign tax applicable to such portion of any such dividend as is 
prescribed by paragraph 5900(1)(b) to have been paid out of 
the taxable surplus of the affiliate, 


and, for the purposes of subparagraphs (i) to (iii), the specified 
adjustment factor in respect of the disposition is the amount 
equal to the quotient obtained when, 


(iv) where the transferor is the corporation, 100 per cent, and 
(v) where the transferor is another foreign affiliate of the cor- 
poration, the surplus entitlement percentage of the corpora- 
tion in respect of the transferor immediately before the 
disposition, 


Reg. 
S. 5905(3) 


is divided by 
(vi) the surplus entitlement percentage of the corporation'in 
respect of the foreign affiliate immediately before the 
disposition; 
(b) the exempt surplus or exempt deficit, the taxable surplus or 
taxable deficit and the underlying foreign tax, in respect of the 
corporation, of the affiliate and of each other foreign affiliate of 
the corporation in which the affiliate has an equity percentage 
(in this subsection referred to as the “other affiliate”) shall at 
that time be adjusted to the proportion of the amount thereof 
otherwise determined that 


(i) the surplus entitlement percentage immediately before 
that time of the corporation in respect of the affiliate or the 
other affiliate, as the case may be, determined on the assump- 
tion that the taxation year of the affiliate or the other/affiliate, 
as the case may be, that otherwise would have included that 
time had ended immediately before that time, 
is of 

(ii) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the affiliate or the other 
affiliate, as the case may be, determined on the assumption 
that the taxation year of the affiliate or the other affiliate, as 
the case may be, that otherwise would have included that 
time had ended immediately after that time; and 


(c) for the Purposes of the definitions “exempt deficit”, “exempt 
surplus”, “taxable deficit”, “taxable surplus” and ‘ ‘underlying 
foreign tax” in subsection 5907(1), the amounts determined 
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under paragraph (b) are referred to as the opening exempt defi- 
cit, opening exempt surplus, opening taxable deficit, opening 
taxable: surplus and opening underlying foreign tax, as the case 
may be, of the affiliate and each other affiliate in respect of the 
je ora shtaes nike in sabes 


ment — Reg. — [transitional] 


d t of the August. 27, 2010 draft legislation, reproduced 
dment {transitional] above (specifically subpara. 
) be read i in  Fespect of dispositions i in respect of 


Related Provisions: Reg. 5905(16) Orgies deficit allocation; Reg. 5905(19) — 
Taxable deficit allocation. 


History: Subparas. 5905(2)(a)(i), Gi) and para. (2)(c) amended by P.C. 1997-1670, 
subsecs. 7(2), (3), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, 
applicable to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 
(a) the amendments apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(3) [FA formed by foreign merger] — Where at any time a for- 
eign affiliate of a corporation resident in Canada has been formed 
as a result of a foreign merger (within the meaning assigned by sub- 
section 87(8.1) of the Act) of two or more corporations (each of 
which in this subsection and subsection (4) is referred to as a “pred- 
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ecessor corporation”), for the purposes of this Part, the following 
rules apply: 


(a) in respect of the foreign affiliate, 


(i) its opening exempt surplus in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the exempt surplus of a predeces- 
sor corporation that was a foreign affiliate of the corporation 
immediately before the merger exceeds the aggregate of all 
amounts each of which is the exempt deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger, 


(ii) its opening exempt deficit in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the exempt deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger exceeds the aggregate of all 
amounts each of which is the exempt surplus of a predeces- 
sor corporation that was a foreign affiliate of the corporation 
immediately before the merger, 


(iii) its opening taxable surplus in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the taxable surplus of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger exceeds the aggregate of all 
amounts each of which is the taxable deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger, 


(iv) its opening taxable deficit in respect of the corporation 
shall be the amount, if any, by which the aggregate of all 
amounts each of which is the taxable deficit of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger exceeds the aggregate of all 
amounts each of which is the taxable surplus of a predecessor 
corporation that was a foreign affiliate of the corporation im- 
mediately before the merger, and 


(v) its opening underlying foreign tax in respect of the corpo- 
ration shall be the aggregate of all amounts each of which is 
the underlying foreign tax of a predecessor corporation that 
was a foreign affiliate of the corporation immediately before 
the merger; and 


(b) in respect of any other foreign affiliate of the corporation, 
other than a predecessor corporation, in which a predecessor 
corporation had an equity percentage immediately before the 
merger, the exempt surplus or exempt deficit, the taxable surplus 
or taxable deficit and the underlying foreign tax of the other af- 
filiate in respect of the corporation shall at that time be adjusted 
to the proportion of the amount thereof otherwise determined 
that 


(i) the surplus entitlement percentage immediately before 
that time of the corporation in respect of the other affiliate, 
determined on the assumption that the taxation year of the 
other affiliate that otherwise would have included that time 
had ended immediately before that time, 


is of 


(ii) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the other affiliate, deter- 
mined on the assumption that the taxation year of the other 
affiliate that otherwise would have included that time had en- 
ded immediately after that time, 


and, for the purposes of the definitions “exempt deficit”, “ex- 
empt surplus”, “taxable deficit”, “taxable surplus” and “underly- 
ing foreign tax” in subsection 5907(1), the adjusted amounts are 
referred to as the opening exempt deficit, opening exempt sur- 
plus, opening taxable deficit, opening taxable surplus and open- 
ing underlying foreign tax, as the case may be, of the other affil- 
late in respect of the corporation resident in Canada. 


Income Tax Regulations 


@ehirpposed Amendment — 5905(3) [to be further _ 
_ amended, below] = 


@) IFA forined by iorsigit merger] — Where at any time ieee. 
ferred to in this subsection as the “merger time”) a foreign affili- 
ate (referred to in this subsection as the “merged affiliate”) of a 
corporation resident in Canada has been formed as a result of a 
foreign merger (within the meaning assigned “by subsection 
87(8.1) of the Act) of two or more corporations (referred to indi- 
vidually in this subsection as a pe ictesset corporation”), the 
follc wing rules apply: 


(a) for the purposes of the definitions ‘ ‘exempt surplus”, eae 
ble surplus” and “underlying foreign tax” in subsection — 
590711), as they apply in respect of the merged affiliate, — 


~ (i) the merged affiliate’s opening exempt surplus, in respect 
of the corporation, shall be the amount, if any, by which the 
total of all amounts each of which i is the exempt surplus of 
_a predecessor corporation, in respect of the corporation, i 
_ mediately before the merger time exceeds the total of all 
amounts each of which is the exempt deficit of a predeces- 
“sor corporation, in respect of the corporation, mediately 
before the merger time, — 


(ii) the merged affiliate’s opening exempt deficit, in reeocet 

of the corporation, shall be the amount, if any, by which the 

~ total of all amounts each of which is the exempt deficit of a 

predecessor corporation, in respect of the corporation, im- 

mediately before the merger time exceeds the total of all 

amounts each of which is the exempt surplus. of a predeces- 

- -orporation, in respect of the corporation, immediately 
before the merger time, 


(ii) the merged affiliate’ s opening taxable surplus: in re- 
spect of the corporation, shall be the amount, if. any, by 
which the total of all amounts each of which is the taxable 
- surplus of a predecessor corporation, in respect of the cor- _ 
poration, immediately before the merger time exceeds the _ 
total of all amounts each of which is the taxable deficit of a 
predecessor corporation, in respect of the eae im- 

° mediately before the merger time, and ° oS 


_ Gy) the merged affiliate’ S opening taxable deficit, in Cc 

ct of the corporation, shall be the amount, if any, by 
which the total of all amounts each of which is the taxable 
deficit of a predecessor corporation, in Tespect of the corpo- 

- ration, immediately before the merger time exceeds the to- 
tal of all amounts each of which is the taxable surplus Of a 

predecessor corporation, in respect of the fe hes im- 
mediately before the merger time, and 


_ (vy) the merged affiliate’ s opening underlying foreign | tax in 
respect of the corporation shall be the total of all amounts 
each of which is the underlying foreign tax of a predecessor 
corporation, in respect of the corporation, immediate y 
before the merger time; 
ae for the purposes of paragraph @, 
© each of the exempt surplus or exempt deficit, ‘taxable 
surplus or taxable deficit and underlying foreign tax, in re- 
_ spect of the corporation, of each predecessor orporation — 
immediately before the merger time is deemed to be the © 
amount determined by the formula 


AX BIC — 


“where 


2 is he amount of that sul. cele or es as the cas : 
_ may be, as otherwise determined, 


_ B is the surplus entitlement percentage of fhe, corpo 
immediately before the merger time in pare 
predecessor corporation, and 


C is the percentage that would be the surplus. entitlement — 
percentage of the corporation immediately after the 
merger time in respect of the merged affiliate if the net 
surplus of the merged affiliate were the total of all 


- the 
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amounts each of which is the net surplus of a predeces- 
sor corporation immediately before the merger time 
(ii) the values for A, B and C in the formula in subpara- 
graph (i) shall take into account the application of para- 


graph 5902( ee ang ss pcan in respect of the 
merger; and = | 


ration ae an eq be Belecliee Asnthis the meaning assigned 
by subsection 95(4) of the Act) immediately before the merger 
e purposes of subsection (1), there i is ne to be 

an acquisition or a disposition of ste ital 
that affiliate at the merger time. 
Application: The August 27, 2010 draft legislation (Part 2— foreign affiliates), 


subsec. 44(3), will amend subsec. 5905(3) to read as Seve, : oe in cope of 
foreign ghee that occur after December 18, ieeek 


Technical heise (Sept. 10, 201 . Current auboactiens 5 5905(3) “nd (4) provide 
for the establishment of opening surplus balances of a foreign affiliate of a corpora- 
tion resident in Canada, and certain other corporations in which the foreign affiliate 
has an equity i terest, where the affiliate has been formed as a result of a foreign 
merger. — 


These subsections, 


repealed. — 


In addition, new w subparagraph 5905(3)(b)(ii) ensures that appropriate adjustments are 
made to the surplus balances of the merged affiliate where a ee ae élec- 
tion has been filed in respect of the merger. é o 


[See also. under Reg, 5902(1) —-ed.| 
Related Provisions: ITA 87(8), 95(2)(d) — 


_ Further effects of foreign merger. 


_ Proposed Amendment — Reg. 5905(3)(a) opening — 
words 


(a) for the purposes of the definitions “exemp urplus”, “hy- 
brid surplus’, “hybrid underlying tax”, “taxable surplus” and 
“underlying foreign tax” in subsection 7 as they apply 
i ie merged affiliate, : 
Application: The August 19, 2011 draft legislation a . affiliates), subsec. 
29(2), will amend the opening words of para. 5905(3)(a) (the version in the August 


27, 2010 draft legislation; see Proposed niece ao to read as above, appli- 
cable after August 19, 2011. 


See also Application under ITA s, 90 te extended feassessment deadline. 


Vy 


Technical Notes: See under proposed amendment to Reg. 5905(1) opening ° words 
above. 


Related Provisions [Reg. 5905(3)]: ITA 95(4. 2) | enave mergers. 


Proposed Addition — Reg. 5905(3)(a)(ii. 1). 3) 


(i. 1) the merged affiliate’ s opening hybrid surplus, in respect 
of the corporation, shall be the amount, if any, by which the 


total of all amounts each of which is the hybrid surplus of a 
predecessor corporation, in respect of the corporation, immedi- | 
ately before the merger time exceeds the total of all amounts 


- each of which is the hybrid deficit ob a. predecessor corpora- 
tion, in respect of the corperaney: immediately before ae 
merger time, 


(11.2) the merged affiliate’s opening ad deficit, in ca 
of the corporation, shall be the amount, if any, by which the 
total of all amounts each of which is the hybrid deficit of a 
predecessor corporation, in respect of the corporation, immedi- 

ately before the merger time exceeds the total of all amounts 
each of which is the hybrid surplus of a predecessor corpora- 
tion, in respect of the ey o spheaee Delors the 
merger time, 


(11.3) the merged affiliate’ S a hyd ceive fax in 


respect of the corporation shall be the total of all amounts each 
of which is the hybrid underlying tax of a predecessor corpora- 


themselves, are Le Saiaed into one. The wiles in current — 
subsection 5905(4) are being moved into a new paragraph 5905(3)(b), and the func- _ 
tions of existing paragraph (b) will now be carried out by new paragraph (c) in com- _ 
bination with amended subsection 5905¢ i). tha ee eee a is thus being © 


Reg. 
S. 5905(4) 


A sere in suo of the a Aironet “pe alien before the 


Ai plication: Th August 19, 2011 draft teuiation (foreign affiliates), subsec. — 
29(3), will add subparas. (ii. 1) to Gi.3) to para. 5905(3)(a) (the version in the August © 
27, 2010 draft legislation; see Proposed Amendment above) to read as above, ~ 
cable after August 19, 2011. 


See. also Application under ITA s.. 90 re extended reassessment deadline. 


Technical Notes: See under proposed amendment to Reg. 5905(1) opening mo 
above. ; 


Proposed Amendment — ee. 5905(3)(b)(i) opening 
wo 


_ (i) each of the exempt surplus or exempt deficit, hybrid surplus 
~ or hybrid deficit, hybrid underlying tax, taxable surplus or tax- 
able deficit and underlying foreign tax, in respect of the corpo- 
ration, of each predecessor corporation immediately before the 
merger time is deemed to be the amount determined by the 
formula — 
Application: The August 19, 2011 draft ee (foreign affiliates), subsec. 
29(4), will amend the opening words of subpara. 5905(3)(b)(i) (the version in the 


t 010 draft legislation; see Proposed Amendment above) to read as above, 
applicable after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: See under proposed amendment to Reg. 5905(1) opening words 
above. 


Related Provisions: Reg. 5905(4) — Interpretation; Reg. 5905(6) — Interpretation; 
Reg. 5907(8) — Deemed new taxation year. 


History: The closing words of para. 5905(3)(b) amended by P.C. 1997-1670, subsecs. 
7(2), (3), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the amendments apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year ‘of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(4) [Application rules for Reg. 5905(3)] — For the purposes of 
paragraph (3)(a), the exempt surplus, exempt deficit, taxable sur- 
plus, taxable deficit and underlying foreign tax of each predecessor 
corporation immediately before the foreign merger shall be deemed 
to be the proportion of the amount thereof otherwise determined 
that 


(a) the surplus entitlement percentage of the corporation resident 
in Canada immediately before the merger in respect of the pred- 

, ecessor corporation, determined on the assumption that the taxa- 
tion year of the predecessor corporation that otherwise would 
have included the time of the merger had ended immediately 
before that time, 

is of 

(b) the percentage that would be the surplus entitlement percent- 
age of the corporation resident in Canada immediately after the 
merger in respect of the foreign affiliate of the corporation 
formed as a-result of the merger if the net surplus of such for- 
eign affiliate were the aggregate of all amounts, each of which is 
the net surplus of a predecessor corporation immediately before 
the merger. 


_ Proposed Repeal — Reg. 5905(4) 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), sub- 
sec. 44(3), will repeal subsec. 5905(4), applicable in respect of foreign mergers that 
occur after December 18, 2009. 

See Application note under Proposed Amendment to Reg. 5900(3) for rule (s. 53 of the 
draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) and 5905(3). 
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Reg. 


S. 5905(4) Income Tax Regulations 


Proposed Amendment — Reg. 5905(4) [transitional] 


Application: See ss. 51 and 52 of the August 27, 2010 draft legislation, reproduced 
under Reg. 5905(1) Proposed Amendment [transitional] above (specifically subpara. 
51(c)(Gi)), for how Reg. 5905(4) is to be read in respect of dispositions in respect of 
which a designated section 93 election is made to use the consolidated net he rules 
that were proposed from 2002-09. 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) [transitional]. 


Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 5905(19) — 
Taxable deficit allocation. 


(5) [Shares of FA of predecessor acquired by acquiring 
corporation] — Where at any time 


(a) there is a disposition by a corporation resident in Canada (in 
this subsection referred to as the “predecessor corporation”) of 
any of the shares owned by it of the capital stock of a particular 
foreign affiliate of it to a taxable Canadian corporation with 
which the predecessor corporation was not dealing at arm’s 
length (in this subsection referred to as the “acquiring 
corporation’), 


(b) there is an amalgamation, to which section 87 of the Act ap- 
plies, of two or more corporations (each of which in this subsec- 
tion is referred to as a “predecessor corporation”) to form a new 
corporation (in this subsection referred to as the “acquiring cor- 
poration”) as a result of which shares of the capital stock of a 
particular foreign affiliate of a predecessor corporation become 
the property of the acquiring corporation, or 


(c) there is a winding-up, to which subsection 88(1) of the Act 
applies, of a corporation (in this subsection referred to as the 
“predecessor corporation’’) into another corporation (in this sub- 
section referred to as the “acquiring corporation’’) as a result of 
which shares of the capital stock of a particular foreign affiliate 
of the predecessor corporation become the property of the ac- 
quiring corporation, 
the following rules apply for the purposes of this Part in respect of 
the particular affiliate and each other foreign affiliate of the prede- 
cessor corporation in which the particular affiliate has an emery 
percentage: 


Proposed Amendment — Reg. 5905(5) between (c) 
and (d) [transitional] 


Application: See ss. 51 and 52 of the August 27, 2010 draft legislation, reproduced 


under Reg. 5905(1) Proposed Amendment [transitional] above (specifically subpara. 
51(c)Gii)), for how Reg. 5905(5) between paras. (c) and (d) is to be read in respect of 
dispositions in respect of which a designated section 93 election is made to use the 
consolidated net surplus rules that were proposed from 2002-09. 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) [transitional]. 


(d) its opening exempt surplus in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
exempt surplus in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its exempt deficit in respect of each predecessor 
corporation and in respect of the acquiring corporation immedi- 
ately before any of the transactions referred to in paragraph (a), 
(b) or (c); 


(e) its opening exempt deficit in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
exempt deficit in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its exempt surplus in respect of each predeces- 
sor corporation and in respect of the acquiring corporation im- 
es before any of the transactions referred to in paragraph 
(a), (b) or (c); 

(f) its opening taxable surplus in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
taxable surplus in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its taxable deficit in respect of each predecessor 


corporation and in respect of the acquiring corporation immedi- 
ately before any of the transactions referred to in paragraph (a), 
(b) or (c); 

(g) its opening taxable deficit in respect of the acquiring corpo- 
ration shall be the amount, if any, by which the aggregate of its 
taxable deficit in respect of each predecessor corporation and in 
respect of the acquiring corporation immediately before any of 
the transactions referred to in paragraph (a), (b) or (c) exceeds 
the aggregate of its taxable surplus in respect of each predeces- 
sor corporation and in respect of the acquiring corporation im- 
mediately before any of the transactions referred to in paragraph 
(a), (b) or (c); and 

(h) its opening underlying foreign tax in respect of the acquiring 
corporation shall be the aggregate of its underlying foreign tax 
in respect of each predecessor corporation and in respect of the 
acquiring corporation immediately before any of the transactions 
referred to in paragraph (a), (b) or (c). 


(2 paint Amendment — 5905(5) [to be further 
amended, below] 


(5) [Corporation transferring FA shares to related corpo- 
ration] — If there is, at any time, a disposition by a corporation 
(referred to in this subsection as the “disposing corporation”) resi 
dent in Canada of any of the shares (referred to in this subsection 
as the “disposed shares”) of the capital stock of a particular for- 
ign affiliate of the disposing corporation to a taxable Canadian 
corporation (referred to in this subsection as the “acquiring c corpo- — 
ration”) with which pe oe ae is aot ene e 
arm’s length, 


(a) each of the opening exempt surplus or opening ene det 2 
icit, opening taxable surplus or opening taxable deficit, and 

opening underlying foreign tax, in respect of the acquiring cor- 

poration, of the particular affiliate and of each foreign affiliate — 
_ of the disposing corporation in which the particular affiliate 

has, mmediately before that time, an equity percentage (within - 

the meaning assigned by subsection 95(4) ee he a is 
aoe to be the amount, if any, 


(i) in the case of its opening exempt Solve by which the 
total of its exempt surplus in respect of each of the dispos- | 
ing corporation and the acquiring corporation, determined — 
immediately before that time, exceeds the total of its ex- _ 
empt deficit in respect of each of the disposing corporation — 
and the acquiring corporation, determined immediately 

before that time, / 


(ii) in the case of its opening exempt deficit, by whic, the 
total of its exempt deficit in respect of each of the disposing 
corporation and the acquiring corporation, determined im- — 
_ mediately before that time, exceeds the total of its exempt | 
_ surplus in respect of each of the disposing corporation and 
the acquiring ae determined SS before - 
that time, 


_ (iii) in the case of its opening taxable surplus, by which the 
total of its taxable surplus in respect of each of the dispos- 
ing corporation and the acquiring corporation, determine 
immediately before that time, exceeds the total of its taxa- 
ble deficit in respect of each of the disposing corporation 
and the acquiring corporation, determined piece oe 
before that time, 


(iv) in the case of its opening taxable deficit, by whieh thie 
total of its taxable deficit in respect of each of the disposing 
corporation and the acquiring corporation, determined im- 
mediately before that time, exceeds the total of its taxable — 
surplus in respect of each of the disposing corporation and 

_ the acquiring porectetion, determined use poms ‘before: 
that time, and 


(v) in the case of its opening underlying foreign tax, that is 
the total of its underlying foreign tax in respect: of each of 
the disposing corporation and the acquiring ee eS 
termined immediately before that time; 
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_(b) for the purpose of paragraph (a), each of the 


poration, as the « Bec: may na! in ee. of the affiliate, de- 
termined 


if the disposed shares were the only shares 
by the disposing cor oration immediately before 
that” time, and .. 


Jc is the surplus ae pc iGne imm \ 
_ time of the acquiring corporation in respect of the affiliate; 

(c) if the disposing corpora ion make: 
‘section 93(1) of the Act in respect of 


disposed shares, 


(i) for the purposes of paragraph (b), the. exempt surplus or 


exempt deficit, taxable surplus or taxable deficit, and 
derlying foreign tax of an affiliate in respect of the dispos 


in accordance with sre se ios as if he ees 


| GD ao indjitsich shall be made to the amount of the ex 
a empt nee or exempt deficit, taxable ae or taxab 


than for the purpose of ieee! agra and 


(d) for greater certainty, no adjustment shall. be made under — 
subsection (1) to the exempt surplus or exempt deficit, taxable _ 
surplus or taxable deficit, or underlying foreign tax of an affili- . 


ate in respect of the disp 


Application: The August 27, 2010 drafi 
subsec. 44(4), will amend subsec. 5905(5) to read as above, ¢ 
dispositions and amalgamations that occur, oe ee at begin, after Decem- 
ber 18, 2009. 


See Application note under poponee Abneridtaent' to Reg. : ‘ 900(3) for rule (s. 53 of 


the draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): Current subsections 5905(5) and ) provide 
for the establishment of opening surplus balances of a foreign affiliate of a corpora- 
tion resident in Canada, and certain other corporations in which the foreign affiliate 
has an equity interest, in cases where shares of the affiliate are transferred between 
certain non-arm’s length Canadian corporations or become property of a es ase 
corporation as a ‘result of certain windings-up and amalgamations. — : 


Subsections §905(5) and (6) are being err so that 1 new subsection 5905(5) 
n-arm’s length Canadian corpora- 


will apply only to transfers of shares bet 
tions (including transfers occurring as a resi banais windings-up) and new sub- 
section 5905(S.1) will apply only to cases where foreign affiliate shares become pro- 
perty of a merged a as a result of an amalgamation joverned omy ee. 871) 
of the A L 


Subsection 5905(6) is being bepesled: but its fasctio ; will ikon ¢ over r by new 
paragraphs 5905(5)(b) and (c) in combination with amended section 5902, in the case 


of share transfers between non-arm’s length te one by ge ‘ 


5905(5.1)(b), in the case of amalgamations. 
[See also under Reg. 5902(1) — ed. Dy 
Related Provisions: Reg. 5908(2) — Deemed ee on change in FA shares 


owned through partnership; Reg. 5908(4) — Disposition of FA shares by corporation - 


to related corporation; Reg. 5908(8)(a) — Reference to ITA 93(1) includes 93(1.2). 


< mpt sur- 
ap or eee deficit, taxable mod or taxable deficit, and | 


tely after that — 


election under sub- | 


_ ing corporation, as determined w hout reference to this 
subsection, immediately before that time, shall be adjusted 


(Part 2— foreign affiliates), . 
pplicable in respect of 


Reg. 
S. 5905(5)(c)(@) 


Etogeeee Amendment — Reg. 5905(5)(a) opening 
words > 


(a) each ew the opening exempt ‘surplus a opening exert def- 
icit, opening hybrid surplus or opening hybrid deficit, opening 


hybrid underlying tax, opening taxable surplus or opening tax- 


able deficit, and opening underlying foreign tax, in respect of 
the acquiring corporation, of the particular affiliate and of each 
foreign affiliate of the disposing corporation in which the par- 
ticular affiliate has, immediately before that time, an equity 
entage (within: the meaning assigned by subsection 95(4) 
1e Act) is deemed to be the amount, if any, 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
29(5), will amend the opening words of para, 5905(5)(a) (the version in the August 


27, 2010 draft legislation; see Proposed Amendment above) to ps as above, appli- 
cable after August 19, 2011. 


See also Application under ITA s. 90 re entenied reassessment deadline. 


Technical Notes: See under proposed amendment to Reg. 5905(1) opening words 
above. J 


_ Proposed Addition — Reg. 5905(5)(a)(ii.1)-(ii.3) 


Gi, ) in the case of its opening hybrid surplus, by which the 
total of its hybrid surplus in respect of each of the disposing 
__ Corporation and the acquiring corporation, determined immedi- 
ately before that time, exceeds the total of its hybrid deficit in 
respect of each of the disposing corporation and the acquiring 
corporation, determined immediately before that time, 


(ii.2) in the case of its opening hybrid deficit, by which the 

total of its hybrid deficit in respect of each of the disposing 

corporation and the acquiring corporation, determined immedi- 
ately before that time, exceeds the total of its hybrid surplus in 
Tespect of each of the disposing corporation and the acquiring 
corporation, determined immediately before that time, 


i.3) in the case of its opening hybrid underlying tax, that is 

_ the total of its hybrid underlying tax in respect of each of the 

_ disposing corporation and the acquiring corporation, deter- 
_ mined immediately before that time, 

Application: The Augu 19, 2011 draft legislation (foreign affiliates), subsec. 

29(6), will add subparas. (ii.1) to (ii.3) to para. 5905(5)(a) (the version in the August 


27, 2010 draft legislation; see Proposed Amendment ee to read as above, appli- 
cable after August 19, 2011. \ 


See also Application under ITA s. 90 re extended reassessment deadline. — 


Technical Notes: Sec under proposed coves sama to Reg. 59051) opening words 
above. 


Proposed / Amendment — Reg. AE XD) epening 
_ words 


(b) for the purposes of paragraph (a), each of the exempt sur- 
_plus or exempt deficit, hybrid surplus or hybrid deficit, hybrid 
underlying tax, taxable surplus or taxable deficit, and underly- 
__ ing foreign tax of an affiliate in respect of the disposing corpo- 
ation and the acquiring corporation, determined immediately 

before that time, is deemed to be the amount determined by the 
formula 
Application: The August 19, 2011 draft legislation ete affiliates), subsec. 
29(7), will amend the opening words of para. 5905(5)(b) (the version in the August 
27, 2010 draft legislation; see Proposed Amendment above) to read as above, appli- 
cable after August 19, 2011. : 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: See de proposed ae ies to Reg. 5905(1) opening words 
above. — 


pecneeed 2 Amendment — Reg. 5905(5)(c), (d) 


(©) if the disposing corporation makes an election under sub- 
section 93(1) of the Act in respect of the disposed shares, 


(i) for the purposes of paragraph (b), the exempt surplus or 
-_ exempt deficit, hybrid surplus or hybrid deficit, hybrid un- 
derlying tax, taxable surplus or taxable deficit, and underly- 
ing foreign tax of an affiliate in respect of the disposing 
corporation, as determined without reference to this subsec- 
tion, immediately before that time, shall be adjusted in ac- 
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cordance with paragraph 5902(1)(b) as if the disposing cor- 

poration’s surplus entitlement percentage that is referred to’ 
in the description of B in paragraph 5902(2)(b) were deter- 

mined as if the disposed shares were the only shares owned 

by the disposing corporation immediately before that time, 

and 


(ii) no adjustment shall be made to the amount of the ex- 
empt surplus or exempt deficit, hybrid surplus or hybrid 
deficit, hybrid underlying tax, taxable surplus or taxable 
deficit, or underlying foreign tax of an affiliate in respect of 
the disposing corporation under paragraph 5902(1)(b) other 
than for the purpose of paragraph (b); and 


(d) for greater certainty, no adjustment shall be made under. 
subsection (1) to the exempt surplus or exempt deficit, hybrid 
surplus or hybrid deficit, hybrid underlying tax, taxable surplus 


or taxable deficit, or underlying foreign tax of an affiliate in — 


respect of the disposing corporation. 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
29(8), will amend paras. 5905(5)(c) and (d) (the versions in the August 27, 2010 
draft legislation; see Proposed Amendment above) to read as above, applicable after 
August 19, 2011. — 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: See under proposed amcndment to Reg. 5905(1) opening voids 
above. 


Related Provisions: Reg. 5905(5.1) — Amalgamation; Reg. 5905(5.2) — Winding- 
up; Reg. 5905(6) — Rules. 


Proposed Addition — Reg. 5905(5.1) [to be finer 
amended, below] 


(5.1) [Amalgamation] — If there is, at any time, an eno 
tion within the meaning of subsection 87(1) of the Act and, as a 
result of the amalgamation, shares of the capital stock of a particu- 
lar foreign affiliate of a predecessor corporation become property 
of the new corporation, 


(a) each of the opening exempt surplus or opening exempt Ue 
icit, opening taxable surplus or opening taxable deficit, and. 
opening underlying foreign tax, in respect of the new corpora- 
tion, of the particular affiliate and of each foreign affiliate of — 
the predecessor corporation in which the particular affiliate — 
has, immediately before that time, an equity percentage (within 
the meaning assigned by subsection 95(4) of the Act) is 
deemed to be the amount, if any, 


(i) in the case of its opening exempt surplus, by which the 
total of its exempt surplus in respect of each predecessor — 


corporation, determined immediately before that time, ex- — 
ceeds the total of its exempt deficit in respect of each pred- 


ecessor corporation, determined Umer cia a coal 
time, 


(1i) in the case of its opening exempt deficit, by which the 
total of its exempt deficit in respect of each predecessor 
corporation, determined immediately before that time, ex- 
ceeds the total of its exempt surplus in respect of each pred- 
ecessor corporation, determined immediately before that 
time, 


(iii) in the case of its opening taxable surplus, by ' which the 
total of its taxable surplus in respect of each predecessor 
corporation, determined immediately before that time, ex- 
ceeds the total of its taxable deficit in respect of each pred- 
ecessor corporation, determined Hanestatly before that 
time, : 


(iv) in the case of its opening taxable deficit, by which the 
total of its taxable deficit in respect of each predecessor 
corporation, determined immediately before that time, ex- 
ceeds the total of its taxable surplus in respect of each pred- 
ecessor corporation, determined immediately before that 
time, and 


(v) in the case of its opening underlying foreign tax, that is 
the total of its underlying foreign tax in respect of each 


predecessor corporation, determined ce p88 — 
that time; and - 


(b) for the purpose of paragraph (a), each of the exempt sur- 
plus or exempt deficit, taxable surplus or taxable deficit, and 
underlying foreign tax of an affiliate in respect of a predeces- 
sor corporation, determined immediately before that time, is 
deemed to be the amount determined by the formula 


AXxB/C 
where 


A is the amount of that surplus, deficit or tax, as the case may 
be, as determined without reference to this subsection, 


B is the predecessor corporation’s surplus entitlement per- 
_ centage immediately before that time in respect of. he affil- 
iate, and 


C is the new corporation’s surplus ailitoniont percentage im- 

mediately after that time in respect of the affiliate. 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec, 44(4), will add subsec. 5905(5.1), applicable in respect of dispositions and 
amalgamations that occur, and windings-up that begin, after December 18, 2009. 


See Application note under Proposed Amendment to Reg. 5900(3) for rule (s. 53 of _ 
the draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) and 5905(5). 


Related Provisions: ITA 87(2)(u) — Further effects of amalgamation; Reg. 
5908(5) — Where predecessor owned FA shares through partnership. — 


Proposed Amendment- — Reg. 5905(5. Na) epening 
words © 


(a) ooh of the opening exempt surplus or opening exempt def- 
icit, opening hybrid surplus or opening hybrid deficit, Opening 
hybrid underlying tax, opening taxable surplus or opening tax- 
able deficit, and opening underlying foreign tax, in respect of 
the new corporation, of the particular affiliate and of each for- 
eign affiliate of the predecessor corporation in which the par- 

ticular affiliate has, immediately before that time, an equity 

_ percentage (within the meaning assigned by subsection 95(4) 
of the Act) i is deemed to be the amount, if any, _ 


Application: The August 19, 2011 draft legislation (foreign aifiliates),. subsec. _ 
29(9), will amend the opening words of para. 5905(5.1)(a) (the version in the August 
27, 2010 draft legislation; see Proposed a ae to read as o os 
cable after August 19, 2011. 


See also Application under ITA s. 90 re 2 extended reassessment deadline. 


Technical Notes: See under proposed amendment to Reg. 5905(1) opening words 
above. : 


"Proposed Addition — Reg. 5905(6.41)(a)(ii.1)-(i. 3) 


(ii.1) in the case of its opening hybrid surplus, by which the 
total of its hybrid surplus in respect of each predecessor corpo- 
ration, determined immediately before that time, exceeds the — 
total of its hybrid deficit in respect of each predecessor patie 
ration, determined immediately before that time, a 


(ii.2) in the case of its opening hybrid surplus, by which the — 
total of its hybrid surplus in respect of each predecessor COrpo- 
ration, determined immediately before that time, exceeds the _ 
total of its hybrid deficit in respect of each predecessor cc TPO- 
ration, determined immediately before that time, 


(ii.3) in the case of its opening hybrid underlying tax, that i is 

the total of its hybrid underlying tax in respect of each prede- . 

cessor corporation, determined immediately before that time, — 
Application: The August 19, 2011 draft legislation (foreign affiliates), subben. 
29(10), will add subparas. (ii.1) to (ii.3) to para. 5905(5.1)(a) (the version in the Au- 


gust 27, 2010 draft legislation; see Proposed Amendment above) to picad as above, — 
applicable after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline, 


Technical Notes: See under proposed amendment to a Ree: aon opening» sheérds 
above. : 
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y before the winding-up or the sal dnanon: 
that would be dererminied to ~ the relevant ba 


ae purpose of ; pewceaen (a), each’ oe hee emp 
has ee peri ae or é 
cable : 


orporation, in respect of te par- : 
f the capital stock of the par- 
he 


| sv A - subsidiary corporation at 

any time in ‘the pores Gis to in this paragraph as the 
“control period”) that t the first time refi red to in 
subparagraph 88(1)(d)Gi) 0 ‘the Act and ends immediately 
fore the winding-up or the amalgamation, that are rele- 
nt in computing any relevant balance of the particular af- 
ce oe an lower-tier eg of the subsidiary corpora- 


t the same time in the control period 
that they were held yy the eral cor oration, 


Act by the corporation : 
DSO (5.12). as the 


an any relevant balance of the. pai cal aint or any 
_ lower- fili 

of th 
(ii) w ere the subsidiary corporation acquired « or disposed : 
of ay shares or Panes inter i 


particular affiliate or any lower-tier affiliate of the subsidi- 
the subsidiary corporation, the 
to have acquired or disposed 
if, as the case e may he the shares or partnership interests at 
‘the same Las ee : ere acquire o — of : the 


6. 13) ‘(Bump Age _ Cee. — For the purpose of 
lause (B) of spate eye Se of the Act, Be canes 


_ (a) if th ‘propery descr ed | in that ie eh is a tee of 
_ the capital stock of a foreign affiliate of the subsidiary or if 
pent is an interest in a partnership that holds one or 


ion ‘(referred to in this sub- 
) as the “subsidiary corpora- 
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© the amount. of a dbvidend received, after the particu- 
lar time at which the parent last acquired control of the 

- subsidiary, on any share of the capital stock of the for- 
eign affiliate (or any share of the capital stock of the 
foreign affiliate for which that share was substituted) 
held by the subsidiary or the partnership, as the case 
‘may be, immediately before the winding-up, that was 
deductible under paragraph 113(1)(a) or (b) of the Act 
An computing the taxable income of the subsidiary or of 
a corporation with which the subsidiary was not dealing 
at arm’s length (otherwise than because of a right re- 
_ ferred to in paragraph 251(5)(0) of the Act in respect of 
_ the foreign affiliate) 


xceeds 


(ii) the portion of that dividend that may ee be 
considered to have reduced the foreign affiliate’s ex- 
_empt surplus or taxable surplus in respect of the subsidi- 
agraph as 2 “lower-tier affiliate’ ) of the parent c ration ir a _ary that arose after the particular time (determined as if 
which the particular affiliate has, immediately before the wind- a dividend were paid out of the foreign affiliate’s ex- 
ing-up or the amalgamation, an equity percentage (within the — - empt surplus or taxable surplus, as the case may be, in 


taxable surplus or taxable deficit and oe ying foreign | 
in respect of the parent corporation, of the particular 
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respect of the subsidiary, in the reverse order to that in 


which that surplus of the foreign affiliate in Lg ge of | 


the subsidiary arose), 


Bis the fair market value of the property ae pane before 
the winding-up, and 


Cus 


(i) if the property is a share, the fair market value, im- 
mediately before the winding- up, of all of the shares of 


the capital stock of the foreign affiliate held by the sub- 
sidiary immediately before the winding-up, and 


(ii) if the property is an interest in a partnership, the fair 


market value of the interest in the pau shp immedi- 


ately before the winding-up; and 


(b) in any other case, nil. 
Application: The August 27, 2010 draft legislation Part ae affiliews), 


subsec. 44(4), will add subsecs. 5905(5.11) to (5.13), applicable as tons (and ae 


ject to proposed repeal below): 


* subsecs. (5,11) and (5.12) applicable in segpect of an Ae that occurs, 


or a winding-up that begins, after February 27, 2004, except that, if subsec. 
5905(6) applies in respect of the amalgamation or winding-up, then the opening - 


words of subsec. 5905(5.12) are to be read as follows: 


(5.12) If this subsection applies, the os rules appl 
of subsections G) and (6): : 


* subsec. 5905(5.13) applicable to windings-up that hae and amalgamation that 
occur, after February 27, 2004. 


See Application note under Proposed Amendment to ce 5900(3) for le (. 53 of 


the draft legislation) permitting late reassessment to give effect to this amendment. - 
Technical Notes (Sept. 10, 2010): Subsections 5905(5. 11) ond 6. 12) are new / 


rules that will apply for the purposes of existing subsections 5905(5) and (6), or new 
subsections 5905(5) and (5.1), where a corporation resident in Canada has claimed a 
so-called “bump” under paragraph 88(1)(d) of the Act in respect of a transfer, upon a 
winding-up governed by subsection 88(1) of the Act, of shares of a foreign affiliate 


or an interest in a partnership that holds shares of a foreign affiliate. By virtue of 
subsection 87(11), these bump rules can also apply in the context of a 


amalgamations. 


Where the conditions of subsection 5905(5.11) are met, sueecdor 5005(5. 12) will 7 
restate the surplus balances of a relevant affiliate to reflect only the surplus it had, — 


immediately before the wind-up or amalgamation, in respect of the parent corpora- 


tion or new corporation, as the case may be. Any surplus accrued in respect of the 


subsidiary corporation, as defined in subsection 5905(5.11), will 


These new subsections will apply in respect of an amalgamation that occurs, ora 
winding-up that begins, after February 27, 2004, except where the acquisition of con- 


trol that precedes the amalgamation or winding-up occurs after December 18, 2009. 


Subsection 5905(5.13) prescribes an amount for the purpose of new clause — 
88(1)(d)Gi)(B) of the Act. The rules in this subsection, combined. with that clause, _ 


have the effect of limiting the amount of “bump” a taxpayer may claim in respect of 
shares of a foreign affiliate, or interests in a partnership that holds such shares, where 


the shares or interests, as the case may be, are transferred from a subsidiary corpora- _ 


tion to its parent upon a winding-up governed by subsection 88(1) of the Act. By 


virtue of subsection 87(11), these bump limitation rules can also apply in as context 


of certain amalgamations. 


The limitation under subsection 5905(5.13) is een determined + by tae to 
any dividends paid by the subsidiary to the parent, after the acquisition of control of 
the subsidiary by the parent, that are deductible under either paragraph 113( 1)(a) or 
(b) of the Act and that do not relate to exempt or taxable surplus that arose after the 
parent last acquired control of the subsidiary. 


This subsection applies to windings-up that begin, and amalgamations that occur, 


after February 27, 2004. However, it is important to note that where the acquisition 
of control that precedes the winding-up (or amalgamation) occurs after December 18, 
2009, new subsection 5905(5.4) will apply instead of subsection 5905(5.13). _ 


{See also under Reg. 5902(1) — ed.] 


Proposed Repeal — Reg. 5905(5.11)—(5.13) 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), sub- 
sec. 44(5), will repeal subsecs. 5905(5.11) to (5.13), applicable in respect of ages 


tions of control that occur after December 18, 2009: 


See Application note under Proposed Amendment to Reg. 5900(3) for rule (s. 53 of the 


draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): See under Reg. 5905(5. 11)-G. 13) [temporary] 


above. 


Income Tax Regulations 


prepped Addition — Reg. 5905(5.2)-(5.6) [to be 
further amended, below] 


(5.2) a in control of parent] — Where, at a particular 
time, control of a corporation resident in Canada has been ac- 
quired by a person or a group of persons and, at the particular 
time, the corporation owns shares of the capital stock of a foreign 
affiliate of the corporation, there shall be included — under sub- 
paragraph (v) of the description of B in the definition “exempt 
abe in subsection ern in ene the affiliate’s mignon 
corporation. at the time that is dninediately before the particular 
ti - amount, if any, oa by the tee 


(A + Be op 


EXE 


s the tax-free surplus balance of the affiliate in respect of 
the corporation, determined at the time (referred to in this 
subsection as the “relevant time”) that is immediately _ 
the time that i is immediately before the - 


e€ corporation’s surplus ‘entitlement percentage in re- 
t of the affiliate determined at the relevant time; 


Stal of all amounts each of which is the corporation’s 
nount, determined at the particular time, of a share of | 
he capital stock of the wl eine that i is owed by the se 

1 na the particular time; : 
of 
air market value, determined at the particular time, — 
ll of the shares of the capital stock of the affiliate that — 
are owned by the corporation at the ‘Particular time, and 
(b) the amount, if an 
5908(6)(b); and — 
Dis th corporation’ s surplus entitlement percentage i in 1 respect 
_ of th aa determined at the relevant time. _ 


Technical Not 
affiliates of a ol 


milar in concept to eee 111(4)(c) of the Act, which applies to 
ee the adjusted ‘cost base of certain capital property of a Canadian corporation to 
( ‘ » the fair market value of the property immediately before an 

trol. This new rule is, in Dart, consequential to the Budget 2007 Act - 


2) anoles to a of soca affiliates held directly by a 
Canadian ao corporation and, by virtue of ae application of new subsections: 


a member. The general effect of the tle i is to reduce ine exempt s sur- 
plus balance of the top foreign affiliate, i.e. the one held directly by the Canadian _ 
resident corporation or the partnership, as the case may be, to the extent the agere- 
gate of the “tax-free plus balance” of the affiliate and the adjusted cost base of the — 
shares exceeds the fair market value of the shares at the time of acquisition, of con- 
trol. “Tax-free surplus balance” is a new term that derives its meaning from. new — 
subsections 5905(5.5) and (5.6). It is a measure of the “good” surplus inherent in the 
top affiliate and filiates in which the top affiliate has a direct or indirect inter- 
est. “Good” surplus is, generally, the aggregate of exempt surplus and the grosse “ 
amount of underlying fe oreign tax (i.e. taxes paid in respect of taxable surplus 


Because of the potential overlap between new subsection 5905(5.2) and subsection 
111(4), a ‘special ordering rule is provided in subsection 5905(5.3) to ensure that the 
adjusted cost base of the shares referred to in variable B of subsection 5905(5.2) is 
determined after tans into account any adjustments under subsection 111(4) of the 
Act. 


The new. hake will apply in vespeet of acquisitions of control mo occur after 
December 18, 2009, ED ‘grandfathering” is provided for certain agreements in 
writing. 


The following examples illustrate the intended bpeacon of abe 
5905(5.2). : 


Example i 
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(53) Boriedag — interaction with ITA nia —Th Os 
amount of a share that | is referred fe in the d tion of B in 


application ; ) 


Technical N 4 ce 10, 2010): ae 


(5.4) [Prescribed amount for bump] — Fx 


clause (B) of subpariaragn 881 Gi) of 
amount is 


(a) if th ee described 4 in that 


= prescribed 


oe is a share of 


amount determined by the e formula 
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ubsection 5905(5 A) priseribes an amount 
i the Act. The rul this subsection, 


spect of Can Target determined at the time of pat éf kontrol 
tment to FAI’ Pie 1 surplus balance under subsection 5905(5.2) 
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6. At the time of acquisition, the fair market value of Can Target’s interest in P1 
is $2,000. 


7. Can Target’s cost amount of its interest in Pl is $80. 


8. At the time of acquisition, FAI has exempt surplus vis-a-vis Can Target of 
$1,000. 


Analysis: 


Paragraph 5905(5.4)(b) is the relevant paragraph in this —_ and thus eee 
must be had to subsection 5908(7). 


Variable A in subsection 5908(7) is simply $1,000 (FA1’s exempt sus is the 
same as its tax-free surplus balance in this case). 


Under subsection 5908(1), Can Target is deemed to own 80 shares of F FAL. Vari- 


able B in subsection 5908(7) is thus 80% (80 /100), and ee saat determined 


by subsection 5908(7) is $800 (1,000 x 80%). 


As such, an additional amount of $800 will be ee ‘tader a 
5905(5.4)(b) for the purposes of the bump limitation in subparagraph 88(1)(d)(ii) 


of the Act, with the result that the bump limitation for Can Target’s interest in P1 


will be $1,120, being the excess of the fair market value of the interest ($2,000) 


over the aggregate of the cost amount of the interest joes and the aie 


amount ($800). 
{See also under Reg. 5902(1) — ed.} 


Related Provisions: Reg. 5905(5.5) — Tax-free surplus balance; Reg. 59087) — / 


Calculation where corporation owns FA shares through partnership. 


(5.5) [Tax-free surplus balance] — For the purposes of sub- — 
sections (5.2), (5.4), (7.2) and (7.3), the “tax-free surplus balance” — 
of a foreign affiliate of a corporation resident in Canada, in re- 


spect of the corporation, at any time, is the total of 
(a) the amount, if any, by which the affiliate’s exempt aie 


in respect of the corporation at that time exceeds the affiliate’s 


taxable deficit in respect of the corporation at that time; and 
(b) the lesser of 
(i) the amount, if any, determined by the formula. 


AXB 


where 


A is the affiliate’s underlying forcien tax in respect | of the 


corporation at that time, and : 


B_ is the amount by which the corporation’: s brele vau tax 


factor, for the corporation’s taxation year mn includes 
that time, exceeds one, and — 


(ii) the amount, if any, by which the affiliate’s taxable sur- 


plus in respect of the corporation at that time exceeds the — 
affiliate’s exempt deficit in respect of a senor at 


that time. 


Technical Notes (Sept. 10, 2010): New subsections 5905(5.5) ood 66) provide 


the meaning of the term “tax-free surplus balance” for the purposes of new subsec- 
tions 5905(5.2), (6. 4) and, as discussed below, subsections (5905(7. 2) and (7.3). 


The “tax-free surplus balance” of a particular foreign affiliate is defined i in subsection — 


5905(5.5) and is a measure of the “good” surplus inherent in the particular affiliate. 


“Good” surplus is, generally, the aggregate of exempt surplus and the grossed-up _ 


amount of underlying foreign tax (i.e. taxes paid in respect of taxable surplus). 


Subsection 5905(5.6) provides that, for the purpose of subsection 5905(5.5), the sur- 
plus balances of the particular affiliate include its share of the surplus balances of any 
foreign affiliates in which the particular affiliate has a direct or indirect interest. This 
is accomplished by reference to the surplus aggregation rule in amended subpara- 
graph 5902(1 )(a)(i). 


{See also under Reg. 5902(1) ed. ] 


Related Provisions: ITA 88(1.8), (1.9) — Amended designation re ae sur- 
plus balance; Reg. 5905(5.6) — Interpretation. 


(5.6) [Tax-free surplus baience— inewremecny ae 


the purposes of subsection (5.5), the amounts of exempt surplus or 
exempt deficit, taxable surplus or taxable deficit, and underlying 
foreign tax of a foreign affiliate of corporation resident in Canada, 
in respect of the corporation, at a particular time are those 
amounts that would be determined, at the particular time, under 
subparagraph 5902(1)(a)(i) if that subparagraph were applicable at 


the particular time and the references in that subparagraph to “the - 


dividend time’ were references to the particular time. 
Technical Notes (Sept. 10, 2010): See under Reg. 5905(5.5) above. 


Income Tax Regulations 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 44(6), will add subsecs. 5905(5.2) to (5.6), applicable as follows: | 


* subsecs, (5.2) to (5.4) applicable in respect of acquisitions of control that occur 
after December 18, 2009, except where the acquisition of control results from an 
acquisition of shares made under an agreement in writing entered into before 
December 18, 2009; 

* subsecs. (5.5) and (5.6) applicable after December 18, 2009 

See Application note under Proposed Amendment to Reg. 5900(3) for rule (s. 53 of 
the draft legislation) permitting late reassessment to give effect to this amendment. 


Proposed Amendment — Reg. 5905(5.5)(a), (a.1) 


(a) the amount, if any, by which the affiliate’s exempt surplus 
in respect of the corporation at that time exceeds the total of 


i) the affiliate’s hybrid deficit, if any, in react of the cor- 
poration at that time, and 


_ (ii) the affiliate’s taxable deficit, if any, in respect of the 
corporation at that time; 


(a. 41) the amount, if any, by which the amount of the affiliate’s. 
hybrid surplus in respect of the corporation at that time ex- 
ceeds the amount determined under subsection (5.7) in respect 
_ of the corporation at that time if, at that time, the amount of 
that hybrid surplus is less than or equal to the amount doer 
ee I by the formula 


“[TAxB- 05)1 + (x03) 


where 


A is the affiliate’ s hybrid underlying tax in respect of the ¢ cor- 
poration at that time, 


B is the corporation’ 's relevant tax factor (within the ncaihe 
assigned by subsection 95(1) of the Act) for the corpora- 
tion’s taxation year that includes that time, and 


Cis the affiliate’ s hybrid surplus in respect of the corporation 
at that time; and 


Application The August 19, 2011 draft legislation (orien affiliates), subsec. 
29(12), will amend para. 5905(5.5)(a) (the version in the August 27, 2010 draft legis- 
lation; see Proposed Amendment ae) to read as above, and add para. e 1), appli- 
cable after August 19, 2011. 7 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Current subsections 5905(5.5) and (5.6) provide the meaning of 
the term “tax-free surplus balance” (“TFSB”) for the purposes of subsections — 
5905(5. 2), (S. 4), (7.2) and (7.3). As discussed above, this definition is also relevant 
for amended paragraph Poe of the < ge that subsection 5905(5. Me ay not 
apply for that purpose. 

The TFSB of a foreign affiliate is a measure of the “good” surplus inherent i in the | 
affiliate. “Good” surplus is, generally, the aggregate of exempt surplus and the 
grossed-up_ amount of Mngertying foreign tax (. ae taxes cio in r respect of taxable — 
surplus). 

These rules are being amended to incorporate references to the relevant “hybrid sur- 
plus” concepts through, among other things, the addition of new paragraph 
5905(5.5)(a.1) and new subsection 5905(5.7). (The latter subsection, as well as 
amendments to subparagraph 5905(5.5)(b)(ii), deal with deficit offsets.) Although 
hybrid surplus: has many similarities to taxable surplus, there is no ability to make a __ 
disproportionate hybrid underlying tax (“HUT”) election. As such, it is not appropri- — 
ate to consider the grossed-up value of all HUT to represent tax- free surplus and, 
therefore, hybrid surplus balances are only included in the eles oo, : ee 
would be 100% deductible. 


The amendments to subsections 5905(5.5) and (5.6) and the ce fa of ssetion ; 
5905(5.7) apply after August 19, 2011. 


Example 
Assumptions 


1. Canco, a ipordion resident in Canada, owns 100% of the shares of ae a 
non-resident corporation. 


2. FA does not have an interest in any other foreign affiliate of Canco. 
3. Canco undergoes an acquisition of control on January 1, 2012. 


4. On December 31*, 2011, FA’s surplus and mae balances in respect of 
Canco are as follows: 


Case A Case B 
Exempt surplus — $200. 
Hybrid surplus $. 900. 4 B50 
Hybrid underlying tax 100 150 
Taxable deficit — (300) 
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Analysis 


ula in Ae ee 
2 this 


exempt ae and no hybrid defi: 
oration at that time, the amount, if 


any, ce which the ne com deficit os the alfihate’ s ex- 
empt pou pre of the ee ab shel time. : 


29(13), will a 
draft apne 


(5. 6) For He purposes of kabstelion 6. 5), the amounts SbF exempt 


surplus or exempt deficit, hybrid surplus or hybrid deficit, hybrid 


underlying tax, taxable surplus or taxable deficit, and underlying 
foreign tax, of a foreign affiliate of corporation resident in Can- 
ada, in respect of the corporation, 


subparagraph 5902(1)(a)(i) if th: 
the particular time and the refer 
dividend time” were references to the particular time. — 


Application: ‘The August 19, 2011 draft legislation (foreign affiliates), ‘subsec. 


29(14), will amend subsec. 5905(5.6) (the version in the August 27, 2010 draft legis- 
2011. : 
See also Application under ITA s. 90 re extended reassessment deadline ; 


5)(a), (a.1) abov 


Technical Notes: See under proposed Reg. 5905 


Related Provisions: ITA SSN) — Reg. 50866) ey to be ignored in safe- 


income determination. 


tor”, as doped | in subsection 95( | : A 


ta particular time are. those _ 
amounts that would be determined, at the particular time, under — 
ubparagraph were applicable at 

ces in that subparagraph to “the — 


lation; see Proposed ie aes ee to ae as deals ae ae after eae 19 
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29(14), will add subsec. 5905(5.7), applicable after / 
So) Application. under ITA S. 
Technical Notes: See under | proposed Reg. 5905(5.5)(a), (a. 1) above. 


Reg. 
S. 5905(6)(a)(iii)(A) 


peopened Addition —_ Reg. 5905(5. ae 


\ \la. 1)] ae For the ee of para- 
ae » 2g amount determined under this subsection in 


ae at that time, . the total of the “exempt 
x ve deficit; os 


_ (c) if the affiliate has a nable deficit and no exempt dehcit in 
_ respect of the corporation at that time, the amount, if any, by 


eficit exceeds the affiliate’ exempt SHEpIUS 


The August 19, 2011 dati legislation (foreign affiliates), subsec. 
gust 19,2011, 


re extended reassessment deadline. 


(6) [Rules for 5905(5)] — For the purposes of subsection (5), the 
following rules apply: 


(a) where paragraph (5)(a) is applicable and the predecessor cor- 
poration is, by virtue of an election made under subsection 93(1) 
of the Act, deemed to have received a dividend on one or more 
of the shares of the particular affiliate disposed of in the transac- 
tion, for the purposes of the adjustment required by paragraph 
(b), 


(i) immediately before the time of the transaction there shall 
be included under subparagraph (v) of the description of B in 
the definition “exempt surplus” in subsection 5907(1) in 
computing the particular affiliate’s exempt surplus or exempt 
deficit, as the case may be, in respect of the predecessor cor- 
poration an amount equal to the quotient obtained when 


(A) such portion of the dividend as is prescribed by para- 
graph 5900(1)(a) to have been paid out of the exempt sur- 
plus of the particular affiliate 


is divided by 


(B) the surplus entitlement percentage of the predecessor 
corporation in respect of the particular affiliate immedi- 
ately before the disposition, determined on the assump- 
tion that the shares disposed of by the predecessor corpo- 
ration were the only shares owned by it immediately 
before the time of the transaction, 


(11) immediately before the time of the transaction there shall 
be included under subparagraph (v) of the description of B in 
the definition “taxable surplus” in subsection 5907(1) in 
computing the particular affiliate’s taxable surplus or taxable 
deficit, as the case may be, in respect of the predecessor cor- 
poration an amount equal to the quotient obtained when 


(A) such portion of the dividend as is prescribed by para- 
graph 5900(1)(b) to have been paid out of the taxable sur- 
plus of the particular affiliate 


is divided by 


(B) the surplus entitlement percentage referred to in 
clause (i)(B), and 


(iii) immediately before the time of the transaction there shall 
be deducted from the amount, if any, otherwise determined 
to be the underlying foreign tax of the particular affiliate in 
respect of the predecessor corporation an amount equal to the 
quotient obtained when 


(A) the amount prescribed by paragraph 5900(1)(d) to be 
the foreign tax applicable to such portion of the dividend 
as is prescribed by paragraph 5900(1)(b) to have been 
paid out of the taxable surplus of the particular affiliate 


mt) 
c 
fe) 
< 
& 
> 
D 
® 
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is divided by 
(B) the surplus entitlement percentage referred to in 
clause (i)(B); and 


(b) the exempt surplus, exempt deficit, taxable surplus, taxable 
deficit and underlying foreign tax of an affiliate in respect of a 
predecessor corporation (within the meaning assigned by sub- 
section (5)) and the acquiring corporation (within the meaning 
assigned by subsection (5)) shall be deemed to be the proportion 
of the amount thereof otherwise determined that 


(i) the surplus entitlement percentage immediately before the 
time of the latest of the transactions referred to in paragraph 
(5)(a), (b) or (c) of the predecessor corporation or the acquir- 
ing corporation, as the case may be, in respect of the affiliate, 
determined on the assumption 


(A) that the taxation year of the affiliate that otherwise 
would have included that time had ended immediately 
before that time, and 


(B) where the transaction is one referred to in paragraph 
(5)(a), that the shares referred to therein were the only 
shares owned by the predecessor corporation immediately 
before that time, 
is of 
(ii) the surplus entitlement percentage immediately after the 
time of the latest of the transactions referred to in paragraph 
(5)(a), (b) or (c) of the acquiring corporation in respect of the 
affiliate, determined on the assumption that the taxation year 
of the affiliate that otherwise would have included that time 
had ended immediately after that time. 


Proposed Repeal — Reg. 5905(6) 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), sub- 
sec. 44(7), will repeal subsec. 5905(6), applicable in respect of dispositions and amal- 
gamations that occur, and windings-up that begin, after December 18, 2009. 

See Application note under Proposed Amendment to Reg. 5900(3) for rule (s. 53 of the 
draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) and 5905(5). 


Proposed Amendment — Reg. 5905(6) [transitional] 


Application: See ss. 51 and 52 of the August 27, 2010 draft legislation, reproduced 
under Reg. 5905(1) Proposed Amendment [transitional] above (specifically subpara. 
51(c)(iv)), for how Reg. 5905(6) is to be read in respect of dispositions in respect of 


which a designated section 93 election is made to use the consolidated net surplus rules 


that were proposed from 2002-09. 
Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) [transitional]. 


Related Provisions: Reg. 5905(16) — Exempt deficit allocation; Reg. 5905(19) — 
Taxable deficit allocation. 

History: The opening words of subparas. 5905(6)(a)(i), (ii) amended by P.C. 1997- 
1670, subsecs. 7(5), (6), November 20, 1997, Canada Gazette, Part 11, December 10, 
1997, applicable to taxation years of a foreign affiliate of a taxpayer that begin after 
1994, except that 


a) the subparas. as amended apply to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(11) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 

For earlier history, see at end of s. 5905. 


(7) [Liquidation or dissolution of FA] — Where at any time 
there has been a dissolution of a foreign affiliate (in this subsection 
referred to as the “dissolved affiliate”) of a corporation resident in 
Canada and paragraph 95(2)(e.1) of the Act is applicable in respect 
of the dissolution, each other foreign affiliate of the corporation that 
had a direct equity percentage in the dissolved affiliate immediately 
before that time shall, for the purposes of computing its exempt sur- 
plus or exempt deficit, taxable surplus or taxable deficit and under- 
lying foreign tax in respect of the corporation, be deemed to have 


Income Tax Regulations 


received dividends immediately before that time the aggregate of 
which is equal to the amount it might reasonably have expected to 
receive if the dissolved affiliate had, immediately before that time, 
paid dividends the aggregate of which on all shares of its capital 
stock was equal to the amount of its net surplus in respect of the 
corporation immediately before that time, determined on the as- 
sumption that the taxation year of the dissolved affiliate that other- 
wise would have included that time had ended immediately before 
that time. 


Proposed Amendment — Reg. 5905(7) — 


(7) [Liquidation and dissolution of FA] — If at any time 
there has been a liquidation and dissolution of a foreign affiliate 
(referred to in this subsection as the “dissolved affiliate”) of a 
corporation resident in Canada that is a designated liquidation and 
dissolution (within the meaning assigned by subsection 95(1) of 
the Act) of the dissolved affiliate, each other foreign affiliate of 
the corporation that had a direct equity percentage (within the | 
meaning assigned by subsection 95(4) of the Act) in the dissolved 
affiliate immediately before that time is, for the purposes of com- 
puting its exempt surplus or exempt deficit, hybrid surplus or hy- 
brid deficit, hybrid underlying tax, taxable surplus or taxable defi- 
cit, and underlying foreign tax, in respect of the corporation, 
deemed to have received dividends immediately before that time 
the total of which is equal to the amount it might reasonably have 
expected to receive if the dissolved affiliate had, immediately 
before that time, paid dividends on all shares of its capital stock 
the total of which was equal to the amount of its net surplus in 
respect of the corporation immediately before that time, deter- 
mined on the assumption that the taxation year of the dissolved — 
affiliate that otherwise would have included that time had ended 
immediately before that time. 


Application: The August 19, 2011 draft legislation (aries affi ee, sebsee: 
29(15), will amend subsec. 5905(7) to read as above, applicable in respect of liquida- 
tions and dissolutions of foreign affiliates of a taxpayer that begin after August 19, _ 
2011; however, if the taxpayer has elected under subsec. 16(28) of this draft legisla- 
tion [see Application annotation to proposed ITA 95(1) “designated liquidation and 
dissolution”), 7 


(a) the ainendment applies i in respect of all Hqudations and dissoluden: of for- 
eign affiliates of the taxpayer that begin after December 20, 2002; and 


(b) subsec. 5905(7) is, in respect of all such liquidations and dissolutions that 
begin on or before August 19, 2011, to be read as follows: 


(7) If at any time there has been a liquidation and dissolution of a foreign 
affiliate (referred to in this subsection as the “dissolved affiliate”) of a cor- 
"poration resident in Canada that is a designated liquidation and dissolution — 
See the meaning assigned by subsection 95(1) of the Act) of the dis- 
Gieg equity percentage (within the meaning assigned by pubeeton 95(4) 
of the Act) in the dissolved affiliate immediately before that time is, for 
the purposes of computing its exempt surplus or exempt deficit, taxable 
surplus or taxable deficit, and underlying foreign tax, in respect of the cor- 
poration, deemed to have received dividends immediately before that time 
the total of which is equal to the amount it might reasonably have ex- 
pected to receive if the dissolved affiliate had, immediately before that 
time, paid dividends on all shares of its capital stock the total of which 
was equal to the amount of its net surplus in respect of the corporation 
immediately before that time, determined on the assumption that the taxa-. 
tion year of the dissolved affiliate that otherwise would have included that 

time had ended immediately before that time. 


See also Application under ITA s. 90 re extended reassessment deadline. — 


Technical Notes: Subsection 5905(7) applies where a foreign affiliate is liquidated _ 
into another foreign affiliate and paragraph 95(2)(e.1) of the Act is applicable. Essen- 
tially, subsection 5905(7) provides for the transfer of the liquidating affiliate’s posi-_ 
tive surplus balances into the shareholders of the liquidating affiliate. 


As noted above, paragraph 95(2)(e.1) of the Act is being repealed and in its place 
paragraph 95(2)(e) of the Act is being amended to provide rules in respect of a liqui- 
dation and dissolution that is a “designated liquidation and dissolution”, as newly 3 
defined in subsection 95(1) of the Act. Accordingly, subsection 5905(7) is amended 
to reflect the restructuring of those paragraphs. 


Subsection 5905(7) is also pene amended to reflect the introduction of the ies 
surplus” concept. : 


These amendments apply in fessor of liquidations nee dieotuuene be oe after 
August 19, 2011. However, they will have earlier application if the taxpayer elects 
retroactive treatment of the amendments to paragraphs 95(2)(e) and (e.1). In such 
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cases, a transitional reading of subsection 5905(7) is a in order to remove the 
references to the hybrid surplus concept. 


: Proposed Addition — Reg. ‘5905(7. 1)-(7. thle 


(7.1) [Conditions for subsec. (7.2)] — Subsection at 2) as 


plies ae 


ffiliate (referred to in this subsection and subsec- 
tions Ci. 2) to. (7.6) as the “deficit affiliate’) of a corporation 
resident in Canada has an exempt deficit at any time (referred 
to in this subsection and subsections (7.2) to’ C 6) as the “ac- 
quisition time”) in respect of the corporation; and — 


_(b) at the acquisition time, shares of the capital ‘stock of a for- 


eign affiliate (referred to in this subsection and subsections 
(7.2) to (7.6) as an “acquired affiliate”) of the corporation in 
_ which the deficit affiliate has an equity percentage (within the 
meaning assigned by subsection 95(4) of the cO) are. ee 
by, or otherwise become property of, 


(i) the corporation, or 


(ii) another foreign affiliate of the cor oration, in the case | 
where the percentage that would, if the deficit affiliate were 
resident in Canada, be the deficit affiliate’s surplus entitle- 


ment percentage in respect of the acquired affiliate immedi- 
ately after the acquisition time is less than the percentage 
_ that would, if the deficit affiliate were so resident, be its 
surplus entitlement percentage in respect of the acquired a 
filiate immediately before the acquisition time. 
Related Provisions: Reg. 5908(2) — Deemed a on change in FA shares 
owned through partnership. 


(7.2) [Blocking deficit — anthevoidance| ik this subsec- 
tion applies, there is to be included 
(a) under subparagraph (v) of the dese pron of B in the defi- 


_ hition “exempt surplus” in subsection 5907(1) in computing an 
acquired affiliate’ s exempt surplus or exempt deficit in respect _ 


of the corporation at the time (referred to in subsections (7.6) 
and 5908(11) as the “adjustment time”) that is immediately 


before the time that is immediately before the time that is im- 


mediately before the acquisition time, the amount, if any, equal 
to the lesser of 


(i) the amount deibented by the f : 


ula 


: ee 


A is the deficit afflaie s exempt deficit i in 1 respect of thé : 


corporation at the acquisition time, and 


Bis the percentage that would, if the deficit affiliate were 
resident in Canada, be the deficit affiliate’s surplus enti- 
tlement percentage in respect of the acquired affiliate 
immediately before the acquisilinm) time, and 

(ii) the lesser of | 8 ao 
(A) the acquired affiliate’s tax- a surplus balances in 


respect of the corporation immediately before the ad-— 


justment time, and 
(B) either 


(1) where there is more than one acquired affiliate, 
the amount designated by the corporation, in its re- 
turn of income for the taxation year in which the tax- 
ation year of the acquired affiliate that includes the 
acquisition time ends, in Slog of the acquired af- 
filiate, or 


(II) in any other case, ‘the amount determined under 
clause (A); and 


(b) under subparagraph (vi. 1) ‘of the description of A in the 
definition “exempt surplus” in subsection 5907(1) in comput- 
ing the deficit affiliate’s exempt deficit in respect of the corpo- 
ration at the time that is immediately after the acquisition time, 
the total of all amounts each of which is the amount deter- 
mined in respect of an acquired affiliate by the formula 


Reg. 
S. 5905(7.6) 


ee nea 
where 2 
C is the amount determined under paragraph (a) in respect . 

the acquired affiliate, and 


Dis the percentage that would, if the deficit affiliate were res- 
ident in Canada, be the deficit affiliate’s surplus entitlement 
percentage immediately before the acquisition time in re- 

t of the acquired affiliate. 

Related Provisions: Reg. 5905(5. Loe free ole balance; Reg. 

5905(7. 1) — Conditions for subsec. (7.2). to apply: Reg. 5905(7. 4) — Amount 

deemed designated for (a)(ii)(B)(1); Reg. 5908111) — eas 


(7.3) [Conditions for subsec. (2. 4)] — Subsection @. 4) ap- 
plies if 
(a) the lesser of 


(i) the deficit affiliate’ $s exempt deficit in respect of the cor 
poration immediately before the acquisition time, and 


(ii) the total of all amounts each of which is the amount, if 
any, that is the product of 


(A) the tax- free surplus balance immediately before the 
acquisition time in respect of the corporation of an ac- 
_ quired affiliate, and 


(B) the surplus entitlement percentage ae. the compere: 
_ tion in respect of that acquired affiliate immediately 
before the acquisition time 


oe 
_ (b) the total of all amounts each of which is the amount, if any, 
~ that is the product of . 
_) the amount, if any, actually designated under subclause. 
Dee 2)(a\ii(BYD i in respect. of an acquired affiliate, and 
(ii) the surplus entitlement percentage of the corporation in 
respect of that acquired affiliate immediately before the ac- 
quisition time. 
Related Provisions: Reg. 5905(5.5) — Tax-free surplus balance. 


(7.4). [Blocking deficit — limit on designation] — If this 
subsection applies, the amount designated’ by the corporation in 
respect of a particular acquired affiliate is deemed, for the pur- 
poses of subclause (7.2)(a)(Gi)(B)(), 
(a) to be the amount determined by the Minister in respect of 
that particular acquired affiliate; and 
(b) not to be the amount, if any, actually designated ~~ sub- 
clause (7.2)(a)(ii)(B)(D). 
Related Provisions: Reg. 5905(7.3) — Conditions for subsec. CG, 4) to apply. 
(7.5) [Conditions for subsec. (7.6)] — Subsection (7.6) ap- 
plies if 
(a) subsection (7.2) applies in respect of the acquired affiliate; 
(b) the deficit affiliate, or any other foreign affiliate of the cor- 
_ poration in which the deficit affiliate has, immediately before 


the acquisition time, an equity percentage (which percentage 
has, for the purposes of this subsection, the meaning assigned 


by subsection 95(4) of the Act and which deficit affiliate OL = 


other affiliate is referred to in subsections (7.6) and 5908(12) 
as the “direct holder’), has, immediately before the acquisition 
time, a direct equity percentage (within the meaning assigned | 
by that subsection 95(4)) in any other foreign affiliate (referred 

to in paragraph (c) and subsections (7.6) and ee) as the 
“subject affiliate’”).of the corporation; and 


‘(c) the subject affiliate is the acquired affiliate or has, immedi- 
ately before the acquisition time, an equity percentage in the 
acquired affiliate. 


(7.6) [Increase to ACB of shares of lower-tier affili- 
ates] — Subject to paragraph 5908(11)(c), for the purposes. of 
paragraph 92(1.1)(a) of the Act, if this subsection applies, there 
shall be added, in computing on or after the adjustment time the 
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direct holder’s adjusted cost base of a share of the capital stock of 
the subject affiliate, the amount determined by the formula 


AXB 
where 


A is the amount determined under paragraph (7.2)(a) in respect 
of the acquired affiliate; and 


Bis the percentage that would, if the direct holder were resident 
in Canada, be the direct holder’s surplus entitlement percent- 
age in respect of the acquired affiliate immediately before the 
acquisition time if the direct holder owned only the share. 


Related Provisions: Reg. 5905(7.5) — Conditions for subsec. (7.6) to apply. 


(7.7) [Prescribed amount for ITA 93(3)(c)] — For the pur- 
poses of paragraph 93(3)(c) of the Act, if an amount (referred to 
in this subsection and subsection 5908(12) as the “adjustment 
amount’) is required by subsection 92(1.1) of the Act to be added 
in computing the adjusted cost base of a share of the capital stock 
of a foreign affiliate of a corporation resident in Canada, 


(a) where paragraph 92(1.1)(a) of the Act applies, the pre- 
scribed amount is the adjustment amount; and 


(b) where paragraph 92(1.1)(b) of the Act applies, the pre- 
scribed amount is the amount determined under subsection 
5908(12). 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 44(8), will add subsecs. 5905(7.1) to (7.7), applicable where a share of the 
capital stock of a foreign affiliate of a corporation is acquired by, or otherwise be- 
comes property of, a person after December 18, 2009. 


See Application note under Proposed Amendment to Reg. 5900(3) for rule (s. 53 of 
the draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): The foreign affiliate regime has, from the 
outset, been designed to make it such that deficits in upper-tier affiliates (so-called 
“blocking deficits”) would need to be filled-in with surpluses from lower-tier affili- 
ates before an upper-tier affiliate can distribute tax deductible dividends to its Cana- 
dian corporate shareholders. This design feature has been relied upon in a long-estab- 
lished policy under which, in the context of the adjustments to surplus balances that 
result from a subsection 93(1) election, only the balances of the top-tier affiliate are 
adjusted — a significant compliance-saving measure. This same design feature is be- 
ing relied upon in the design of new subsection 5905(5.2) where, again, the surplus 


adjustments happen only at the level of the top-tier affiliate. Subsections 5905(7.1) to 
(7.7) introduce new rules to deal with transactions that have the effect of circum- | 


venting blocking deficits. 


Subsection 5905(7.2) is the main operative rule in this series of rules (referred to in 
these notes as the “fill-the-hole” rule). By virtue of subsection 5905(7.1), subsection 
5905(7.2) will apply where a foreign affiliate, i.e. an upper-tier affiliate, of a corpora- 
tion resident in Canada has an exempt deficit and any shares of a lower-tier affiliate, 
ie. one that is lower in the chain than the upper-tier affiliate, are acquired by the 
corporation or another foreign affiliate in circumstances where the upper-tier affili- 
ate’s interest in the lower-tier affiliate is diluted. It is intended that the conditions in 
subsection 5905(7.1) capture acquisitions of shares of a lower-tier affiliate upon the 
winding-up of an upper-tier affiliate, as well as dispositions, and issuances, of shares 
of lower-tier affiliates. 


Where the conditions of subsection 5905(7.1) are met, subsection 5905(7.2) applies 
to achieve a result comparable with the result that would have occurred had a divi- 
dend been paid, immediately before the targeted transactions, to the extent necessary 
to “fill the hole” in the deficit affiliate. This is effected by the reduction, under para- 
graph 5905(7.2)(a), of the exempt surplus balance of the lower-tier affiliate and the 
reduction, under paragraph 5905S(7.2)(b), of the exempt deficit balance of the upper- 
tier affiliate. 


The amount of these reductions is, essentially, the lesser of the “tax-free surplus bal- 
ance” of the lower-tier affiliate and the exempt deficit of the upper-tier affiliate. 
“Tax-free surplus balance” is the same concept that is used for new subsections 
5905(5.2) and (5.4) and its meaning is derived by reference to new subsections 
5905(5.5) and (5.6). 


A special rule in subclause 5905(7.2)(a)(ii)(B)(1) deals with cases where there is 
more than one lower-tier affiliate, for example where an upper-tier affiliate distrib- 
utes shares of two or more affiliates to its shareholder in the course of a winding-up. 
Where this is the case, taxpayers may designate which affiliates the surplus adjust- 
ments apply to and the respective quanta thereof. However, subsections 5905(7.3) 
and (7.4) contain rules aimed at ensuring that the aggregate amount of designations is 
not less than the lesser of the upper-tier affiliate’s exempt deficit and the aggregate 


amount of the tax-free surplus balances of the lower-tier affiliates. If a taxpayer does — 


not designate appropriate amounts, the Minister of National Revenue will determine 
the amounts designated for these purposes. 


Income Tax Regulations 


In keeping with the notional dividend concept that is inherent in the fill-the-hole rule, 
subsections 5905(7.5) and (7.6) provide for increases to the adjusted cost base of 
shares of lower-tier affiliates as well as the shares of any other affiliates in between 
the upper-tier and lower-tier affiliates. The premise relates to the dividend analogy. If 
lower-tier affiliates were deemed to pay dividends and thus had their exempt surplus 
reduced but their assets remained unchanged, it would be reasonable to assume that 
the dividends were reinvested in their shares. New subsection 5908(11) provides for 
situations where partnerships exist between the upper and lower-tier affiliates. These 
tules increase the adjusted cost base of the shares of a lower-tier affiliate held by a 
partnership (in paragraph 5908(11)(a)) as well as the partnership interest itself (in 
paragraph 5908(11)(b)). There is also a rule in paragraph 5908(11)(c) that ensures 
that no increase is made to the adjusted cost base of any lower-tier affiliate shares 
that are deemed (under subsection 5908(1)) to be owned by a member of a 
partnership. 


These new cost base adjustment rules are enabled by the amendment of paragraph 
53(1)(d) of the Act and paragraph 5908(10)(a) (formerly paragraph 5907(12)(a)) and 
the addition of new subsection 92(1.1) of the Act. 


New subsection 5905(7.7) prescribes, by reference to these cost base adjustment 
rules, the amounts for paragraph 93(3)(c) of the Act that are treated as “exempt divi- 
dends” for the purposes of the foreign affiliate stop-loss rules in subsections 93(2) to 
(2.3) of the Act. 


These new subsections apply where a share of the capital stock of a foreign affiliate 
is acquired by, or otherwise becomes property of, a person after December 18, 2009. 


The following examples illustrate the new “fill-the-hole” rule. 
Example 1 
Assumptions: 


1. Canco, a corporation resident in Canada owns all 100 shares of FA1, a foreign 
affiliate of Canco. 


2. FAI owns all 100 shares of FA2, a foreign affiliate of Canco. 
3. FAI is wound-up such that all 100 shares of FA2 are distributed to Canco. 
4. Immediately before the wind-up: 
¢ FAI has an exempt deficit of $1,000; and 
¢ FA2 has exempt surplus of $1,000. 
Analysis: — 
Subsection 5905(7.2) applies because: 
¢ FAIL has an exempt deficit (which makes it the “deficit affiliate”); 


* shares of FA2 (the “acquired affiliate”), in which FA1 has an equity percent- 
age, are acquired by Canco (the corporation). 


Under paragraph 5905(7.2)(a), FA2’s exempt surplus is reduced to nil 3 instants in 
time, or “nanoseconds”, before the acquisition. 


Under paragraph 5905(7.2)(b), FAL’s exempt deficit is reduced to nil immediately 
after the acquisition. / 


As a result of subsection 5905(7.6) and paragraphs 53(1)(d) and 92(1.1)(a) of the 
Act, the adjusted cost base of the FA2 shares to FAI is increased by $1,000 3 na- 
noseconds before the acquisition, i.e. the same time as the exempt surplus adjustment 
under paragraph 5905(7.2)(a). 


Example 2 
Assumptions: 


1. Canco owns 100% of the shares of Cansub; Canco and Cansub are corpora- 
tions resident in Canada. 


2. Cansub owns 100% of the shares of FA Holdco (ACB $1,000). 


3. FA Holdco owns 100% of the shares of FAl (ACB $1,000) and FA6 (ACB 
$0). ; 


4. FA1 owns 100 common shares (100%) of FA2 (ACB $0). FA2 has issued 
only common shares. 


5. FA2 owns 80 common shares (80%) of FA3 (ACB $0). FA3 has issued only 
common shares. y 


6. FA3 owns 50 common shares (50%) of FA4 (ACB $300; FMV $1,200). FA4 
has issued only common shares. 


7. FA4 owns 100% of the shares of FAS. 


8. On January 1, 2010 (the “acquisition time”), FA3 sells its 50 FA4 shares to 
FA6 for cash of $1,200. 


9. Immediately before the acquisition time: 
* FAI has an exempt deficit balance of $1,000 and no other surplus balances; 
¢ FA2 has no surplus balances; 
* FA3 has an exempt surplus balance of $300 and no other surplus balances; 


* FA4 has an exempt surplus balance of $900 and no other surplus balances; 
and 


¢ FAS has an exempt surplus balance of $1,000 and no other surplus balances. 
Analysis: 
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(8) [Where dividend due to election under ITA a(t) < or 
(1.2)] — Where at any time a dividend is, by virtue of an election 
made by a'corporation under subsection 93(1) of the Act, deemed to 
have been received on one or more shares of a class of the capital 
stock of a particular foreign affiliate of the corporation disposed of 
to the corporation or another foreign affiliate of the corporation, the 
following rules apply: 


(a) for the purposes of the ree required by paragraph (b), 


(i) immediately before that time there shall be included under 
subparagraph (v) of the description of B in the definition “ex- 
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empt surplus” in subsection 5907(1) in computing the partic- 
ular affiliate’s exempt surplus or exempt deficit, as the case 
may be, in respect of the corporation an amount equal to the 
product obtained when the specified adjustment factor in re- 
spect of the disposition is multiplied by the total of all 
amounts each of which is the portion of any such dividend 
that is prescribed by paragraph 5900(1)(a) to have been paid 
out of the exempt surplus of the particular affiliate, 


(ii) immediately before that time there shall be included 
under subparagraph (v) of the description of B in the defini- 
tion “taxable surplus” in subsection 5907(1) in computing the 
particular affiliate’s taxable surplus or taxable deficit, as the 
case may be, in respect of the corporation an amount equal to 
the product obtained when the specified adjustment factor in 
respect of the disposition is multiplied by the total of all 
amounts each of which is the portion of any such dividend 
that is prescribed by paragraph 5900(1)(b) to have been paid 
out of the taxable surplus of the particular affiliate, and 


(iii) immediately before that time there shall be deducted 
from the amount, if any, otherwise determined to be the un- 
derlying foreign tax of the particular affiliate in respect of the 
corporation an amount equal to the product obtained when 
the specified adjustment factor in respect of the disposition is 
multiplied by the aggregate of all amounts each of which is 
the amount prescribed by paragraph 5900(1)(d) to be the for- 
eign tax applicable to such portion of any such dividend as is 
prescribed by paragraph 5900(1)(b) to have been paid out of 
the taxable surplus of the particular affiliate, 


and, for the purposes of subparagraphs (i) to (iii), the specified 
adjustment factor in respect of the disposition is the amount 
equal to the quotient obtained when 


(iv) where the person disposing of the shares is the corpora- 
tion, 100 per cent, and 


(v) where the person disposing of the shares is another for- 
eign affiliate of the corporation, the surplus entitlement per- 
centage of the corporation in respect of that affiliate immedi- 
ately before the disposition, 
is divided by 
(vi) the surplus entitlement percentage of the corporation in 
respect of the particular foreign affiliate immediately before 
that disposition; 
(b) the exempt surplus or exempt deficit, the taxable surplus or 
taxable deficit and the underlying foreign tax in respect of the 
corporation of the particular affiliate and of each other foreign 
affiliate of the corporation in which the particular affiliate has an 
equity percentage (in this subsection referred to as the “other af- 
filiate’’) shall at that time be adjusted to the proportion of the 
amount thereof otherwise determined that 


(i) the surplus entitlement percentage immediately before 
that time of the corporation in respect of the particular affili- 
ate or the other affiliate, as the case may be, determined on 
the' assumption that the taxation year of the particular affili- 
ate or the other affiliate, as the case may be, that otherwise 
would have included that time had ended immediately before 
that time, 

is of 
(ii) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the particular affiliate or 
the other affiliate, as the case may be, determined on the as- 
sumption that the taxation year of the particular affiliate or 
the other affiliate, as the case may be, that otherwise would 
have included that time had ended immediately after that 
time; and 

(c) for the purposes of the definitions * ‘exempt deficit”, “exempt 

surplus”, “taxable deficit”, “taxable surplus” and * ‘underlying 

foreign tax” in subsection 5907(1), the amounts determined 

under paragraph (b) are referred to as the opening exempt defi- 

cit, opening exempt surplus, opening taxable deficit, opening 
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taxable surplus and opening underlying foreign tax, as the case 
may be, of the particular affiliate and each other affiliate in re- 
spect of the corporation resident in Canada. 


Proposed Repeal — Reg. 5905(8) — 


Application: The August 27, 2010 draft legislation (Part yee foreign affiliates), sub- 
sec. 44(9), will repeal subsec. 5905(8), applicable i in respect of dispositions that occur 
after December 18, 2009. 


See Application note under Proposed Amendment to Reg. 5900(3) for tule (s. 53 of the 
draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): Sce under Reg. 5902(1) and 5905(1). 


Proposed Amendment — Reg. 5905(8) [transitional] 


Application: See ss. 51 and 52 of the August 27, 2010 draft legislation, reproduced 
under Reg. 5905(1) Proposed Amendment [transitional] above (specifically subpara. 
5i(c)(v)), for how Reg. 5905(8) is to be read in respect of dispositions i in respect of 
which a designated section 93 election is made to use the consolidated net surplus rules 
that were proposed from 2002-09. 


Technical Notes (Sept. 10, 2010): See ae Reg. 5902(1) faansitogal. 


History: Subparas. 5905(8)(a)(i), (ii) and para. (8)(c), amended by P.C. 1997-1670, 
subsecs. 7(7), (8), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, 
applicable to taxation years of a foreign affiliate of a taxpayer that begin after 1994, 
except that 


(a) the subparas. and para. as amended apply to taxation years of a foreign affiliate 
of a taxpayer that end after 1994 where there has been a change in the taxation year 
of the foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(9) [Where surplus entitlement percentage decreases] — 
Where at any time a foreign affiliate of a corporation resident in 
Canada (in this subsection referred to as the “issuing affiliate”) is- 
sues shares of a class of its capital stock to a person other than the 
corporation or another foreign affiliate of the corporation and as a 
result thereof the surplus entitlement percentage of the corporation 
in respect of the issuing affiliate decreases, for the purposes of this 
Part, the exempt surplus or exempt deficit, the taxable surplus or 
taxable deficit and the underlying foreign tax, in respect of the cor- 
poration, of the issuing affiliate and of each other foreign affiliate of 
the corporation in which the issuing affiliate has an equity percent- 
age (in this subsection referred to as the “other affiliate’) shall at 
that time be increased to the proportion of the amount thereof other- 
wise determined that 


(a) the surplus entitlement percentage immediately before that 
time of the corporation in respect of the issuing affiliate or the 
other affiliate, as the case may be, determined on the assumption 
that the taxation year of the issuing affiliate or the other affiliate, 
as the case may be, that otherwise would have included that time 
had ended immediately before that time, 


is of 


(b) the surplus entitlement percentage immediately after that 
time of the corporation in respect of the issuing affiliate or other 
affiliate, as the case may be, determined on the assumption that 
the taxation year of the issuing affiliate or the other affiliate, as 
the case may be, that otherwise would have included that time 
had ended immediately after that time, 


and, for the purposes of the definitions “exempt deficit”, “exempt 
surplus”, “taxable deficit”, “taxable surplus” and “underlying for- 
eign tax” in subsection 5907(1), those increased amounts are re- 
ferred to as the opening exempt deficit, opening exempt surplus, 
opening taxable deficit, opening taxable surplus and opening under- 
lying foreign tax, as the case may be, of each of those affiliates in 
respect of the corporation resident in Canada. 


Income Tax Regulations 


oe Proposed Repeal — Reg. 5905(9) : 
Application: The August 27, 2010 draft legislation (Part 2 — foreign eae sub- 
sec. 44(10), will repeal subsec. -5905(9), applicable in respect of issuances that occur 
after December 18, 2009. ae 


See Application note under elk fatal to Re '5900(3) for rule (s, 53 of the 
draft legislation) permitting late reassessment to give effect to this moses 


Technical Notes (Sept. 10, 2010): See ides Reg. 5902(1) and 5905d).. 
History: The closing words of 5905(9) amended by P.C. 1997-1670, subsec. 7(9), No- 


vember 20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation 
years of a foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the portion as amended applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


For earlier history, see at end of s. 5905. 


(10) [“Surplus entitlement”] — For the purposes of this section, 
the surplus entitlement at any time of a share owned by a corpora- 
tion resident in Canada of the capital stock of a foreign affiliate of 
the corporation in respect of a particular foreign affiliate of the cor- 
poration is the portion of 


(a) the amount that would have been received on the share if the 
foreign affiliate had at that time paid dividends the aggregate of 
which on all shares of its capital stock was equal to the amount 
that would be its net surplus in respect of the corporation at that 
time assuming that 


(i) each other foreign affiliate of the corporation in which the 
foreign affiliate had an equity percentage had immediately 
before that time paid a dividend equal to its net surplus in 
respect of the corporation immediately before the dividend 
was paid, and 


(ii) any dividend referred to in subparagraph (i) that would be 
received by another foreign affiliate was received by such 
other foreign affiliate immediately before any such dividend 
that it would have paid, 


that may reasonably be considered to relate to 


(b) the amount that would be the net surplus of the particular 
affiliate in respect of the corporation at that time assuming that 


(i) each other foreign affiliate of the corporation in which the 
particular affiliate had an equity percentage had immediately 
before that time paid a dividend equal to its net surplus in 
respect of the corporation immediately before the dividend 
was paid, and 


(ii) any dividend referred to in subparagraph (i) that would be 
received by another foreign affiliate was received by such 
other foreign affiliate immediately before any such dividend 
that it would have paid. 


Related Provisions: Reg. 5905(11) — Interpretation. 


(11) [Interpretation for Reg. 5905(10)] — For the purposes of 
subsection (10), 


(a) in determining the net surplus of, or the amount of a dividend 
received by, a particular foreign affiliate of a taxpayer resident 
in Canada in which any other foreign affiliate of the taxpayer 
has an equity percentage, no amount shall be included in respect 
of any distribution that would be received by the particular affil- 
iate from such other affiliate; and 


(b) if any foreign affiliate of a corporation resident in Canada 
has issued shares of more than one class of its capital stock, the 
amount that would be paid as a dividend on the shares of any 
class is such portion of its net surplus as, in the circumstances, it 
might reasonably be expected to have paid on all the shares of 
that class. 
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to address situations is Whi a | foreign affiliate’ s net a2 
sures net surplus based on the greater of the retained ¢ ngs of _ 
and 25% of its total assets. New paragraph 5905( 11)(c) replaces the “postamble” of 
current paragraph 5905(13)(b), which is being repealed, as noted below. =| 


(12) [Interpretation for Reg. 5905(10)] — Notwithstanding any 
other provision of this Part, for the purposes of determining under 
subsection (10) the net surplus of a foreign affiliate of a corporation 
resident in Canada in respect of the corporation at any time in a 
taxation year of the affiliate that would otherwise have included that 
time (in this subsection referred to as the “normal year’), the ex- 
empt earnings or loss and the taxable earnings or loss required to be 
included in computing the net surplus in respect of any taxation 
year of the affiliate that is assumed for the purposes of a provision 
of this section to have ended at that time shall be deemed to be that 
proportion of such amounts determined for the normal year that the 


Reg. 
S. 5905(13)(a) 


number of days in the taxation year assumed to have ended at that 
time is of the number of days in the normal year. 
Eee Repeal — Reg. 5905(1 2) 


1 draft ‘depiction (foreign. affiliates), subs . 
_e after Perember 18, 2009. 


: ta a enrninigs ce soe ofa bates aGhats based on the 
aber of days i ina taxation year that i is deemed to have ended under a provision of 


)5(12) is being repeal — itis no longer necessary because ihe 
no longer any provisions in section 5905 that — a short year for the purpo: 
determining “surplus entitlement percentage”. 


(13) [“Surplus entitlement percentage”] — For the purposes 
of the definition “surplus entitlement percentage” in subsection 
95(1) of the Act and of this Part, the surplus entitlement percentage 
at any time of a corporation resident in Canada in respect of a par- 
ticular foreign affiliate of the corporation is, 


(a) where the particular affiliate and each corporation that is rel- 
evant to the determination of the corporation’s equity percentage 
in the particular affiliate have only one class of issued shares at 
that time, the percentage that is the corporation’s equity percent- 
age in the Pace hae at that time, and 


‘ho for al liate i to in this ubparagraph as 
‘he Sapper He affiliate”) of the corporation that is relevant 
to the determination of the corporation’s equity percentage 
i has, at that time, an equity percent- 

gn affiliate sone for greater certainty, 


ion rovi vides the meaning of the expression 
mage CSEP”) for the es of Part LIX of the Sg 
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On | ofa corporation’ eq 
ate has only one class of issued shares. In that case, the corporation’s SEP in respect 
of the particular affiliate is equal to that “equity percentage”. For the purposes of that 
paragraph, “equity percentage” has the meaning assigned by subsection 95(4) of the 
Act but is modified slightly by the “postamble” of subsection 5905(13) 


Paragraph 5905(13)(b) provides a catch-all rule for situations where paragraph (a) 
does not apply. Paragraph (b) requires a moi complex determination of SEP that is 
based on “surplus entitlement”, the meaning of which is given by subsection 
5905(10), as discussed above. 


Boe of amendments are ‘being aie to cheno: '5905(13) anda now subsec- 


First an  Addisionst coudiien| is ane added to sass 5905(13)(a). This condition 
deals with circular shareholdings and is similar to the change to “participating per- 
centage” that is discussed above in the context of subsection 95(1). Essentially, 
where there are circulz try as SEP will now have to be determined under 


2 oe aa alas 5905( \(c), as ‘discussed above. 
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the principal place at baits the cue s business is con- 
ducted; and 


(b) for the purposes of subdivision i of Divisi 
the Act [ITA ss. 90-95 — ed. 1, 


B of Pa of 


(i) if the expression is given a particular meaning in a tax 
ne 


treaty with a country, a permanent establishment 
meaning assigned by that tax treaty if the person « 
ship referred to in the relevant portion of that subdivision 
(which person or partnership is referred to in this paragraph 
and subsection (3) as the “person”) is a resident of that 
country for the purpose of that tax treaty, and 


(ii) in any other case, a fixed place of business 
son, in¢luding an office, a branch, a mine, an oil well, a 


farm, a timberland, a factory, a workshop or a warehouse, 


_ or if the person does not have any fixed place of business, 
the principal place at which oe _ Person’ s business iS 
conducted. 


Related Provisions: Reg. 5906(3) — Seen 


(3) For the purposes of subparagraphs (2)(a)(ii) and (b)(ii), 
(a) if the affiliate or the person, as the case may be, carries on 
business through an employee or agent, established in a partic- 
ular place, who has general authority to contract for the affili- 
ate or the person or who has a stock of merchandise owned by 


the affiliate or the person from which the employee or agent 


regularly fills orders, the affiliate or the person is deemed to 
_ have a fixed place of business at that place; 


(b) if the affiliate or the pe 


ance corporation, the affiliate or the person is deemed to have 


a fixed place of business in each country in which the we 


or the person is registered or licensed to do business; 
(c) if the affiliate or the person, as the case may be, uses ae 


_ stantial machinery or equipment at a particular place at any 


time in a taxation year, the affiliate or the person is deemed to 
have a fixed place of business at that place; 


(d) the fact that the affiliate or the person, as the case may be, 

_ has business dealings through a commission agent, broker or 

_ other independent agent or maintains an office solely for the 

_ purchase of merchandise at a particular place does not of itself 

mean that the affiliate or the person has a fixed place of busi- 
ness at that place; and 


 (e) the fact that the affiliate or vibe person, as ‘the case may be, 
has a subsidiary controlled corporation at a place or a subsidi- 
ary controlled corporation engaged in trade or business at a 
place does aot of itself mean that the affiliate or person’ has a 
fixed place of business at that place. © 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), s. 
45, will amend subsec. 5906(2) to read as above and add subsec. 5906(3), applicable 
to taxation years of a foreign affiliate of a taxpayer that end after 1999 except that, 
for taxation years of the affiliate that end before December 19, 2009, the opening 
words of para. 5906(2)(b) are to be read as follows: 
(b) for the purposes of subdivision i of Division B of Part I (other than the 
definitions “excluded income” and “excluded revenue” in subsection 95(2.5)) 
of the Act, 


See Application note under Proncad friendlies: to 5 59003) for ule (. oe) of 
the draft legislation) permitting late reassessment to give effect to this amendment. 


Technical Notes (Sept. 10, 2010): Subsection 5906(2) currently defines the term 
“permanent establishment” for the purpose of Selagianes 5906(1) — the main Cpe 
tive rule in section 5906. 


[New Reg. 5906(2)(b) replaces former ee Ree 8202 (Feb. 27, 2004 draft), 


which would have defined “permanent establishment” for various purposes in ss. 
90-95 — ed.] 


Subsection 5906(2) is being amended to broaden its scope of application. It is also 
being amended such that it, together with new subsection 3906(3), will provide sec- 
tion 5906 with a more comprehensive definition of the term “permanent establish- 
ment”. These amendments ensure that a common definition of “permanent establish- 
ment” applies for all purposes of Part LIX of the Regulations and, by virtue of new 
paragraph 5906(2)(b) and the new definition “permanent establishment” in subsec- 
tion 95(1) of the Act, for purposes of the foreign affiliate provisions in subdivision i 
of Division B of Part I of the Act. : 


he per-. 


erson, as the case may be, is an insur- 


Reg. 
S. 5907(1) des 


New paragraph 5906(2)(a) defines the term “permanent establishment” for the pur- 
poses of paragraph 5906(1)(a) and the definition ‘ ‘earnings’ in subsection 5907(1). 
New subparagraph 5906(2)(a)(i) defines “permanent establishment” based on a tax 
treaty, if any, that Canada has in place with the country in which the business is 
considered (without reference to section 5906) to be carried on. New subparagraph 
5906(2)(a)(ii) applies where there is no relevant tax treaty definition and provides, 


when considered together with subsection 5906(3), rules similar to subsection 400(2) 


ith the notable exception of paragraph (e.1) thereof) to define ‘ ‘permanent estab- 
lishment”. Although new subparagraph 5906(2)(a) replaces existing subsection 
5906(2), it is not intended to have any substantive effect. 


New paragraph 5906(2)(b) defines the term “permanent establishment” for the pur- 
poses of subdivision i of Division B of Part I of the Act (more particularly for the 
purposes of the definitions “investment business” and “non-qualifying business” in 
subsection 95(1), subparagraph 95(2)()Gii), paragraphs 95(2)(w), 95(2. 3)(b) and 
952. 4)(a) and the definitions “excluded income and excluded revenue” and “indebt- 
edness” in subsection 95(2.5) of the Act). This definition is essentially the same as 
the one in paragraph 5906(2)(a), but the tax treaty aspect of the rule is focussed on 
the tax treaty under which the relevant person is resident, rather than the tax treaty 
for the country in which the business is carried on. 


These amendments generally apply for taxation years of a foreign affiliate that end 
after 1999. However, a transitional reading applies in respect of the definition “ex- 
cluded income and excluded revenue” in subsection 95(2.5) of the Act in order to 
coordinate these amendments with an amendment to section 8201. 


History: Subsec. 5906(2) amended by 2009, c. 2, s. 111, applicable to 2009 et seg. 


Definitions [Reg. 5906]: “active business’ —ITA 95(1), Reg. 5907(1); “busi- 
ness” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “foreign affiliate’ —ITA 95(1), 248(1), Reg. 
5907(3); “permanent establishment” —ITA 95(1), Reg. 5906(2); “resident in Can- 
ada” — ITA 250; “tax treaty” — ITA 248(1). 


5907. Interpretation — (1) [Definitions] — For the purposes of 


this Part, 


“active business” has the meaning assigned by subsection 95(1) of 


the Act; 


“controlled foreign affiliate” has the meaning assigned by subsec- 
tion 95(1) of the Act; 


ee Addition — Reg. 5§907(1)“designated person 
or partnership” 


“designated person or partnership”, in respect ofa taxpayer at 
any time, means the eee Of a person or a pertnersip that is at 
that time 


(a) a person (other ‘fad a scrip) that does not, at that 
time, deal at arm’s length with the taxpayer, or 


(b) a partnership a member of which is, at that time, a dean 
nated person or ee in erect of the taxpayer under 
this definition; 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(24), will add the definition “designated person or partnership” in subsec. 5907(1), 
applicable after August 19, 2011; however, in respect of dispositions that occur after 
August 19, 2011 and before 2013, s. 5907 is to be read as if it contained a subsec. 
(1.001) that reads as follows: 


(1.001) For the purposes of subparagraph (ii) of the description of A, and sub- 
_ paragraph (i) of we description of B, in the definition “hybrid surplus” in sub- 
_ Section (1) 


@) if a foreign affiliate of a corporation redeems, acquires or cancels 
shares of its capital stock those shares are, for greater certainty, deemed to 
be disposed of to the affiliate by the person or partnership that, immedi- 
ately before the redemption, acquisition or cancellation, holds those 
shares; 

(b) if a partnership redeems, acquires or cancels interests in the partnership 
those interests are, for greater certainty, deemed to be disposed of to the 
partnership by the person or partnership that, immediately before the re- 
demption, acquisition or cancellation, holds those interests; and 

(c) if a person or partnership is deemed under subsection 40(3) of the Act 
to have disposed of shares of the capital stock of a corporation, the person 
or partnership is deemed to have disposed of those shares to itself. 

See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: The definition “designated person or partnership” is a new 


definition that is being added to support amended subparagraph 5907(2)(f (i), new 


subsection 5907(2.01), amended subsection 5907(5.1) and the transitional readings of 
the descriptions of A and B in the new definition of “hybrid surplus” in subsection 
5907(1). This new definition identifies certain non-arm’s length persons or partner- 
ships in relation to a taxpayer. 
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“earnings” of a foreign affiliate of a taxpayer resident in Canada 
for a taxation year of the affiliate from'an active business means 


(a) in the case of an active business carried on by it in a country, 


(i) the income or profit from the active business for the year 
computed in accordance with the income tax law of the coun- 
try in which the affiliate is resident, in any case where the 
affiliate is required by that law to compute that income or 
profit, 

(ii) the income or profit from the active business for the year 
computed in accordance with the income tax law of the coun- 
try in which the business is carried on, in any case not de- 
scribed in subparagraph (i) where the affiliate is required by 
that law to compute that income or profit, and 


(iii) in any other case, the amount that would be the income 
from the active business for the year under Part I of the Act if 
the business were carried on in Canada, the affiliate were res- 
ident in Canada and the Act were read without reference to 
subsections 80(3) to (12), (15) and (17) and 80.01(5) to (11) 
and sections 80.02 to 80.04, 


Proposed Amendment — Reg. 
asO FC earnings fen) 
Letter from Dept. of Finance, May 16, 2005: 
Mr. Charles Webster, Ernst & Young LLP, Toronto, ON 
Dear Mr. Webster: 


I am writing in response to your correspondence dated January. 13, 2005. to Mr. Wal- 
lace Conway in connection with the definition “earnings”, of a foreign affiliate of.a 
taxpayer resident in Canada, in subsection 5907(1) of the Income Tax Regulations. 


As you note in your correspondence, subparagraph (a)(iii) of the earnings definition 
provides that “earnings” of a foreign affiliate of a taxpayer resident in Canada for a 
taxation year from an active business means the amount that would be the income from 
the active business for the year under Part I of the Income Tax Act if the business were 
carried on in Canada, the foreign affiliate were resident in Canada and the Act were 
read without reference to certain specified provisions of the Act. That subparagraph 
applies only where the foreign affiliate is not required by the income tax law of the 
country in which the foreign affiliate is resident or carries on the business to compute 
the income or profit from the active business. 


You also note that, in the draft technical amendments released by the Minister of Fi. 
nance on February 27, 2004 relating to foreign affiliates, proposed new paragraph 
95(2)(f.1) of the Act provides in part that, for the purposes of subdivision i of the Act, 
the income or loss of a foreign affiliate of a taxpayer from property or from a business 
other than an active business is to be computed as if the business were carried on in 
Canada, the foreign affiliate were resident in Canada and the Act were read without 
reference to certain specified provisions of the Act (including subsection oe of the 
Act). 


You express your concern that subsection 18(4) is one of those specified provisions. im 
proposed paragraph 95(2)(f.1) but not in subparagraph (a)(iii) of the earnings definition 
in subsection 5907(1) of the Regulations. 


It would seem appropriate to amend Part LIX of the Regulations so that, in applying 
subparagraph (a)(iii) of the definition “earnings” in subsection 5907(1) of the Regula- 
tions to determine the amount that would be the foreign affiliate’s income from an 
active business, the Act would be read without reference to subsection 18(4). We are 
prepared to recommend such a change and, consistent with the coming-into-force pro- 
vision proposed in the February 2004 foreign affiliate proposals for new paragraph 
95(2)(f.1), that it apply to taxation years, of a foreign aiale of a taxpayer, that begin 
after December 20, 2002. 


Thank you for writing. 
Yours sincerely, 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, Aug. 17, 2005: 
Mr. Charles Webster, Ernst & Young LLP, Toronto, ON 
Dear Mr. Webster: 


I am writing in response to your letter dated May 26, 2005 in connection with the 
definition “earnings”, in subsection 5907(1) of the Income Tax Regulations, which de- 
fines the earnings of a foreign affiliate of a taxpayer resident in Canada oe a taxation 
year of the foreign affiliate from an active business. 


In a letter sent to you on May 16, 2005, we informed you of our intention to recom- 
mend that Part LIX of the Regulations be amended in a manner that would result in 
subsection 18(4) of the Income Tax Act being ignored in computing, pursuant to sub- 
paragraph (a)(iii) of the definition “earnings” in subsection 5907(1) of the Regulations, 
the amount of the income from an active business of a foreign affiliate of a taxpayer 
resident in Canada. As well, in that letter, we informed you of our intention to recom- 


Income: Tax Regulations 


mend that such an amendment apply to taxation years of a Rens affiliate of a tax- 
payer that begin after December 20, 2002. 


In your letter, you have requested a change to the ‘ecounindes silective date for the 
recommended amendment. Your preference would be to have the recommended 
amendment apply to the 1976 and subsequent taxation years of a foreign affiliate of a 
taxpayer resident in Canada. In your view, the recommended amendment has relevance 
for all taxation years of a foreign affiliate of a taxpayer resident in Canada in respect of 
which sub aragraph (a)(iii) of ‘the definition ‘ ‘earnings’ i in subsection 5907(1) applied 
the amount of the income from an active business of the foreign affiliate. 
In particular, you are concerned that, if the recommended amendment were made effec- 
tive, as was originally indicated, for taxation years of a foreign affiliate of a taxpayer 
resident in Canada that begin after December 20, 2002, the foreign affiliate would have 
foreign accrual property income and taxable surplus in prior years because of the tech- 
nical deficiencies that the recommended amendment would correct. While you have 
presented no evidence that the relevant rules in the Act and the Regulations have been 
administered by the Canada Revenue Agency in this manner in the past, sen do present 
understandable concerns. ts 


After further consideration: ‘prompted by your eae we are on oroaee . recommend 
that the aforementioned amendment apply to the 1976 and subsequent taxation years. 
As you know, however, a series of amendments to the foreign affiliate rules has been 
proposed with effect, on election by the taxpayer, to taxation years of the foreign affili- 
ates of the taxpayer that begin after 1994. Consequently, we will continue to recom- 
mend that the recommended amendment concerning the earnings definition apply to 
taxation years of a foreign affiliate of a taxpayer that begin after December 20, 2002 
(the “applicable taxation years” of the foreign affiliate), but will also recommend that, 
where a taxpayer so elects in respect of all its foreign affiliates, it apply to taxation 
years of éach foreign affiliate of the taxpayer that begin after 1994 (referred to as the 

“applicable taxation years” of the foreign affiliate, if that election is made). As well, it 
will be recommended that there be available to a corporation resident in Canada, 
whether or not it has made that election, an additional election such that, where the 
corporation resident in Canada so elects in respect of all its foreign affiliates, Part LIX 
of the Regulations would provide that, for the purposes of calculations made at any 
time in the applicable taxation years of the foreign affiliate, the amount of the exempt 
surplus, the exempt and taxable deficit and the underlying foreign tax of 
the foreign affiliate in respect of the corporation resident in Canada be determined as if 
the recommended amendment concerning the earnings definition applied for ag 1976 
and subsequent taxation years of the foreign affiliate. Ly 


Thank you for waiting. 
Yours sincerely, ; ; 
Brian ‘Ernewein, Director, Tax Legislation Division, Tax Policy ‘Bianelt 


adjusted in each case in accordance with subsections (2), (2.1), 
(2.2) and (2.9) and, for the purposes of this Part, to the extent 
that the earnings of an affiliate from an active business carried 
on by it cannot be attributed to a permanent establishment in any 
particular country, they shall be attributed to the permanent es- 
tablishment in the country in which the affiliate is resident and, 
if the affiliate is resident in more than one country, to the perma- 
nent establishment in the country that may reasonably be re- 
garded as the affiliate’s principal place of residence, and 


- (b) in any other case, the total of the amounts by which the in- 
come for the year from an active business of an affiliate is in- 
creased because of paragraph 95(2)(a) of the Act; 


Proposed Amendment — Reg. 5907(1)“earnings”(b) 
[to be further amended, below] 


(b) in any other case, the total of all amounts each of which is” 
an amount of income that is required under paragraph 95(2)(a) 
of the Act to be included in computing the affiliate’s income or 
loss from an active business for the year; : 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(2), will amend para. (b) of the definition “earnings” in subsec. 5907(1) to 
read as above, applicable to taxation years of a foreign affiliate of a seg! that end 
after 1999, kpee : 


Para. 50(1)(a) of the draft legislation provides that if a foreign affiliate af a tures 

referred to in the above amendment makes a valid “Global Section 95 Election” » 
under subsec. 26(46) of S.C. 2007, c. 35; see History at the end of ITA 95, then the 

amendment is also applicable to taxation years, of all foreign affiliates of | the tax- 
payer, that begin after 1994 and end before 2000. 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment. : 


Technical Notes (Sept. 10, 2010): The definition “earnings” in se niivaction : 


5907(1) is relevant for the purposes of computing the surpluses and deficits of a 
foreign affiliate. Paragraph (b) of the definition “earnings” ensures that “earnings” 
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year from 


will reflect the total my all amounts ei which the affiliate’ 8 income or th 


consputing: a en affiliate’s income or lo: 
hoy ae soa the Budget oe Act chan 


However, this ae eee may ha 
in clause 50 is filed. 


Elections under Bill C25 


ere ie are, for the mes part, consequential to the early a 
certain provisions of section 95 of the Act thap: are required ae 
tions under Bill C28. — 


of foreign affiliates that ek after 1994, 
Assessments 7 


Classe D3: ee these smendaients ere 0 ae au 
statute-barring rules of subsections 152(4) to 5) 0 
any provision of clause 46 to which clause 90 appl 
to the foreign affiliate elections in s 
clauses 29 to 38 and 40 to 49 (other than a provision of an 
clause 50), taxpayers have the option of overriding those stat 
provision by provision basis, by filing an election on or before. June 30, 2011. 


- Proposed Amendment — Reg. 5907(1)“earnings”(b) 


— (b) in any other case, the total of all amounts each of which is 
an amount of income that would be required under paragraph 
95(2)(a) of the Act to be included in computing the affiliate’s 
income or loss from an active business for the year if that in- 

come were computed taking i TG account the fules i in Aten 
tion i OP: 


bos aoa deencd active business. income ipa to. pecnieiph essen of the 
Act) into the earnings a a Re lise affiliate. Such cons enter into the ee 


a Pigeon affiliate. 


reed — ate in new 


Paragraph (b) is being ales to ensure that the 
, those earnings. For more 


subsection 5907(2 03) i is taken into account in cor 
details, refer to the commentary below for new subsecti 


Related Provisions: Reg. 5906(2)(a) — Meaning of “permanent establishment”; 
Reg. 5907(2.03) — Earnings determined on basis that foreign affiliate claimed maxi- 
mum deductions; Reg. 5907(2.9)(a)(i) — Fresh-start rule — addition to earnings. 


“exempt deficit” of a foreign affiliate of a corporation in respect of 
the corporation at any time means the amount, if any, by which 


(a) the total of all amounts each of which is an amount deter- 
mined at that time under any of subparagraphs (i) to (vi) of the 
description of B in the definition “exempt surplus” in this 
subsection 


exceeds 


(b) the total of all amounts each of which is an amount deter- 
mined at that time under any of subparagraphs (i) to (vii) of the 
description of A in that definition; 


Related Provisions: ITA 34.2(8)(b) — Whether corporate partner stub-period ac- 
crual applies. 


Reg. 
S. 5907(1) exe 


“exempt earnings” of a particular foreign affiliate of a particular 
corporation for a taxation year of the particular affiliate is the total 
of all amounts each of which is 


(a) the amount by which the capital gains of the particular affili- 
ate for the year exceed the total of 


(i) the amount of the taxable capital gains for the year re- 
ferred to in the description of B in the definition “foreign ac- 
crual property income” in subsection 95(1) of the Act, 


(i) the amount of the taxable capital gains for the year re- 
ferred to in subparagraphs (c)(i) and (d)(iii) of the definition 
“net earnings” in this subsection, and 


Proposed Amendment — Reg. 5907(1)“exempt 
earnings” (a)(ii) [to be further amended, below] — 


(i) the amount of th taxable. capital gains for the year re- 
ferred to in any of subparagraphs (c)(i), (d)(iii), ©) and 
(iv) of the definition “net earnings” van 


Application: The ‘August 21, 2010 draft legislation (Part 2 — foreign eee. 

6(3), will amend subpara. (a)(ii) of the definition “exempt earnings” in sub- 
) read as above, applicable in respect of dispositions of property that 
cember 18, 2009. 


S. 53 of the draft legislation provides that any assessment of a taxpayer's tax, interest 
penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


_ (i elects in writing in respect of all of its oki affiliates that this section apply 
o in respect of that provision, an : 


Gi) files that election with thé Minister of Nolionak Pavone on or before June 
30, 2011. 


Technical Notes spec 10, 201 0): The definition * ‘exempt eaihitigss is relevant 
for the. puephises. of paves the exempt surplus and mews deficit of a foreign 


This definition is being wabndsd tt a number of ways, as described pelo 


Subparagraph (a)Gi) i is being amended to include references to taxable capital gains 


nos of the Act where that exeluded property relates 
to active business income that has its source in a non-designated treaty country. 


cluded property’ 


This amendment is consequential to the Budget 2007 Act changes in respect of the 
definition “excluded property” in subsection 95(1) of the Act. 


Proposed Amendment — Reg. 5907(1)“exempt 
. earnings” before (a)(iii) 


mpt aseainge of a particular foreign affiliate of a partic- 

~ ular corporation for a taxation year of the particular affiliate, 
means, subject to subsection . 02), = a - all amounts 
each OF Which is) 7 


(a) the amount by which the spit gains of the particular 
ffiliate for the year (other than capital gains included in 
computing the amount, at any time in the year, of the par- 

_ticular affiliate’s hybrid surplus, or hybrid deficit, in respect 
of the: particular corporation) exceed the total of 


(i) the amount of the taxable capital gains for the year 

_ referred to in the description of B in the definition “for- 

_ eign accrual ae) income” in subsection 95(1) of the 
A 


(ii) [Before 2013 see transitional version in Application 
_annotation —ed.] the amount of the taxable capital 
gains for the year referred to in subparagraphs (c)(i), 
(e)(G) and (f)(iv) of the definition “net earnings”, and 


a ieaon The August - 19, 201 | draft legislation (foreign affiliates), subsec. 
30(2), will amend the portion of the definition “exempt earnings” in subsec, 5907(1) 
before subpara. (a)(iii) (the version in the August 27, 2010 draft legislation; see Pro- 
posed Amendment above) to read as above, applicable in respect of taxation years of 
a foreign affiliate of a taxpayer that end after August 19, 2011 except that, for taxa- 
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tion years of the foreign affiliate that begin before 2013, subpara. (a)(ii) of the defini- 
tion is to be read as follows: 


(ii) the amount of the taxable capital gains for the year referred to in subpara- 
graphs (c)(i), (d)(iii), (e)G) and (f(iv) of the definition “net earnings”, and 
See also Application under ITA s. 90 re extended reassessment deadline. 
Technical Notes: The definition “exempt earnings” is relevant for the purposes of 
computing the exempt surplus and exempt deficit of a foreign affiliate. 
This definition is being amended in a number of ways. 


First, the “preamble” is being amended to exclude any amounts that would otherwise 
be included in “exempt earnings” but are instead re-classified as “taxable earnings” 
by virtue of the new anti-avoidance rule in subsection 5907(2.02), as discussed 
below. 

Second, paragraph (a) of “exempt earnings”, which deals with capital gains, is being 
amended to exclude any gains that are included in computing the affiliate’s “hybrid 
surplus” or “hybrid deficit”. 

Third, subparagraph (a)(ii) is being amended to remove the reference to subpara- 
graph (d)(iii) of the definition “net earnings” in subsection 5907(1), as a consequence 
of the repeal of paragraph (d) of that definition. 

The first and second amendments apply to foreign affiliate taxation years that end 
after August 19, 2011. However, in light of the two-stage transitioning into the “hy- 
brid surplus” regime, as discussed below, the third amendment only applies for taxa- 
tion years that begin after 2012. 


(ii1) the portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the particular affiliate 
that can reasonably be regarded as tax in respect of the 
amount by which the capital gains of the particular affiliate 
for the year exceed the total of the amounts referred to in 
subparagraphs (i) and (ii), 
and for the purpose of this paragraph, where the particular affili- 
ate has disposed of capital property that was shares of the capital 
stock of another foreign affiliate of the particular corporation to 
any corporation that was, immediately after the disposition, a 
foreign affiliate of the particular corporation, the capital gains of 
the particular affiliate for the year shall not include the portion 
of those gains that is the total of all amounts each of which is an 
amount equal to the excess of the fair market value at the end of 
the particular affiliate’s 1975 taxation year of one of those 
shares disposed of over the adjusted cost base of that share, 


Proposed Addition — Reg. 5907(1)“exempt 
earnings’ (a.1) 
(a.1) the amount determined by the formula 


INR 
where 


A is the total of all amounts each of which is a particular 
amount that would be included, in respect of a particular 
business of the particular affiliate, by paragraph (c), (c.1) or 
(c.2) of the definition “capital dividend account” in subsec- 
tion 89(1) of the Act in determining the particular affiliate’ s 
capital dividend account at the end of the year if 


(i) the particular affiliate were the corporation referred 
to in that definition, 


(ii) the references in paragraphs (c.1) and (c.2) of that 
definition, and in paragraph (c) of that definition as that 
paragraph read in its application to taxation years that 
ended before February 28, 2000, to “a business” were 
read as references to a business that 


(A) is not an active business (as defined in subsec- 
tion 95(1) of the Act), or 


(B) is an active business (as defined in that subsec- 
tion 95(1)) the particular affiliate’s earnings from 
which for the year are determined under subpara- 
graph (a)(iii) of the definition “earnings”, and 
(iii) the particular amount did not include any amount 
that can reasonably be considered to have accrued while 
no person or partnership that carried on the particular 
business was a specified person or partnership (within 
the meaning of section 95 of the Act) in respect of the 
particular corporation, and 


B_ is the amount determined for A at the end of the particular 
affiliate’s taxation year that immediately precedes the year, 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec, 46(4), will add para. (a.1) to the definition “exempt earnings” in subsec. 
5907(1), applicable to taxation years of a foreign affiliate of a taxpayer that begin 
after December 20, 2002, except that the description of A is, for taxation years of the 
foreign affiliate that begin before December 19, 2009, to be read daa aaa reference to 
its subpara. (iii). : 
Para. 50(1)(b) of the draft legislation provides that if a ears affiliate of a taxpayer 
referred to in the above amendment makes a valid “Global Section 95 Election” 
under subsec. 26(46) of S.C. 2007, c. 35; see History at the end of ITA 95, then the 
amendment (read as described in the Application provision above) is also applicable 
to taxation years, of all foreign affiliates of the taxpayer, that ee after 1994 and 
before December 21, 2002. 


See Application note under Proposed Amendment to Reg. 5907(1)“eamings”(b) for 
rule (s. 53 of the draft legislation) permitting late reassessment to give soe to this 
amendment. 

Technical Notes (Sept. 10, 2010): The definition “exempt earnings” is also 
being amended by adding new paragraph (a.1). This new paragraph includes in ex- 
empt earnings, in certain circumstances, the untaxed portion of income realized by a 
foreign affiliate from the receipt of an amount in respect of eligible capital property. 
It applies where the income relates either to a business of the affiliate that is not an 
active business or to a business that is an active business but whose “earnings”, as 
defined in subsection 5907(1), are determined under subparagraph (a)(iii) of that def- 
inition (i.e. using Canadian tax rules). It would apply, for example, to a disposition of 
intellectual property that is eligible capital property used in cans on an invest- 
ment business of a foreign affiliate. 


This new paragraph is meant to provide consistent treatment for non-taxable amounts 
in respect of capital property and eligible capital property. 


This new paragraph applies to taxation years of a foreign affiliate that begin after 
December 20, 2002, except that the description of A in this new paragraph is, for 
taxation years of the affiliate that begin on or before December 18, 2009, to be read 
without reference to subparagraph (iii). This amendment may have earlier application 
where an election referred to in clause 50 is filed. 


(b) where the year is the 1975 or any preceding taxation year of 
the particular affiliate, the total of all amounts each of which is 
the particular affiliate’s net earnings for the year, 


(c) where the year is the 1975 or any preceding taxation year of 
the particular affiliate, the earnings as determined in paragraph 
(b) of the definition “earnings” in this subsection to the extent 
that those earnings have not been included because of paragraph 
(b) or deducted in determining an amount included in subpara- 
graph (b)(i) of the definition “exempt loss” in this subsection, 


(d) where the year is the 1976 or any subsequent taxation year of 
the particular affiliate and the particular affiliate is resident in a 
designated treaty country, each amount that is 


(i) the particular affiliate’s net earnings for the year from an 
active business carried on by it in Canada or a designated 
treaty country, or 


(ii) the earnings of the particular affiliate for the year from an 
active business to the extent that they derive from 


(A) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of subparagraph 95(2)(a)(i) of the Act that are de- 
rived by the particular affiliate from activities that could 
reasonably be considered to be directly related to business 
activities carried on by a non-resident corporation, to 
which the particular affiliate and the particular corpora- 
tion are related throughout the year, in the course of an 
active business carried on by the non-resident corporation 
the income from which would, if the non-resident corpo- 
ration were a foreign affiliate of a corporation, be in- 
cluded in computing the non-resident corporation’s ex- 
empt earnings or exempt loss, 


(B) where the particular corporation is a life insurance 
corporation resident in Canada throughout the year and 
the particular affiliate is a foreign affiliate in respect of 
which the particular corporation has a qualifying interest 
throughout the year, amounts by which the income of the 
particular affiliate from an active business for the year is 
increased because of subparagraph 95(2)(a)(i) of the Act 
that are derived by the particular affiliate from activities 
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that could reasonably be considered to be directly related 
to business activities carried on by the particular corpora- 
tion in the course of an active business carried on by the 
particular corporation in a country other than Canada, the 
income from which would, if the particular corporation 
were a foreign affiliate of another corporation and were 
resident in the country other than Canada in which that 
active business of the particular corporation is carried on, 
be included in computing the particular corporation’s ex- 
empt earnings or exempt loss, 


(C) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of clause 95(2)(a)(ii)(A) of the Act that are derived 
from amounts paid or payable, directly or indirectly, to it 
or a partnership of which it is a member by a non-resident 
corporation to which the particular affiliate and the partic- 
ular corporation are related throughout the year, to the ex- 
tent that, if the non-resident corporation were a foreign 
affiliate of a corporation, the amounts paid or payable by 
the non-resident corporation would be deductible in the 
year or a subsequent taxation year in computing its ex- 
empt earnings or exempt loss, 


(D) where a non-resident corporation to which the partic- 
ular affiliate and the particular corporation are related 
throughout the year is a member of a particular partner- 
ship (other than where the non-resident corporation is a 
specified member of the particular partnership at any time 
in a fiscal period of the particular partnership ending in 
the year), amounts by which the income of the particular 
affiliate from an active business for the year is increased 
because of clause 95(2)(a)(ii)(A) of the Act that are de- 
rived from amounts paid or payable, directly or indirectly, 
to it or another partnership of which it is a member by the 
particular partnership to the extent that, if the particular 
partnership were a foreign affiliate of a corporation and 
were resident in the country in which the non-resident 
corporation is resident and subject to income taxation, the 
amounts paid or payable by the particular partnership 
would be deductible in the year or a subsequent taxation 
year in computing its exempt earnings or exempt loss, 


(E) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of clause 95(2)(a)(ii)(B) of the Act that are derived 
from amounts paid or payable, directly or indirectly, to it 
or a partnership of which it is a member by another for- 
eign affiliate of the particular corporation in respect of 
which the particular corporation has a qualifying interest 
throughout the year, to the extent that the amounts paid or 
payable by the other foreign affiliate are deductible in the 
year or a subsequent taxation year in computing its ex- 
empt earnings or exempt loss, 


(F) where another foreign affiliate of the particular corpo- 
ration in respect of which the particular corporation has a 
qualifying interest throughout the year is a member of a 
particular partnership (other than where the other foreign 
affiliate is a specified member of the particular partner- 
ship at any time in a fiscal period of the particular part- 
nership ending in the year), amounts by which the income 
of the particular affiliate from an active business for the 
year is increased because of clause 95(2)(a)(ii)(B) of the 
Act that are derived from amounts paid or payable, di- 
rectly or indirectly, to it or another partnership of which it 
is a member by the particular partnership, to the extent 
that, if the particular partnership were a foreign affiliate 
of a corporation and were resident in the country in which 
the other foreign affiliate is resident and subject to in- 
come taxation, the amounts paid or payable by the partic- 
ular partnership would be deductible in the year or a sub- 
sequent taxation year in computing its exempt earnings or 
exempt loss, 
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(G) where the particular affiliate is a member of a particu- 
lar partnership (other than where the particular affiliate is 
a specified member of the particular partnership at any 
time in a fiscal period of the particular partnership ending 
in the year), amounts by which the income of the particu- 
lar affiliate from an active business for the year is in- 
creased because of clause 95(2)(a)(ii)(C) of the Act that 
are derived from amounts paid or payable, directly or in- 
directly, to it or another partnership of which it is a mem- 
ber by the particular partnership, to the extent that, if the 
particular partnership were a foreign affiliate of a corpo- 
ration and were resident in the country in which the par- 
ticular affiliate is resident and subject to income taxation, 
the amounts paid or payable by the particular partnership 
would be deductible in the year or a subsequent taxation 
year in computing its exempt loss, 


(H) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of clause 95(2)(a)(ii)(D) of the Act that are derived 
from amounts paid or payable, directly or indirectly, to it 
or a partnership of which it is a member by another for- 
eign affiliate (in this clause referred to as the “second af- 
filiate”) of the particular corporation to which the particu- 
lar affiliate and. the particular corporation are related 
throughout the year, to the extent that the amounts paid or 
payable 


(1) are on account of interest on borrowed money used 
for the purpose of earning income from property or in- 
terest on an amount payable for property, where 


1. the property is shares of a foreign affiliate (in 
this clause referred to as the “third affiliate”) of the 
particular corporation in respect of which the par- 
ticular corporation has a qualifying interest 
throughout the year and that are excluded property, 
and 


2. the second affiliate, the third affiliate and each 
other affiliate relevant for the purpose of determin- 
ing whether the shares of the third affiliate are ex- 
cluded property are resident and subject to income 
taxation in a designated treaty country, and 


(II) are relevant in computing the liability for income 
taxes, in the designated treaty country in which the 
second and third affiliates are resident, of the members 
of a group of corporations composed of the second af- 
filiate and one or more other foreign affiliates (the 
shares of which are excluded property) of the particu- 
lar corporation that are resident in that country and in 
respect of which the particular corporation has a quali- 
fying interest throughout the year, 


and, for the purposes of this clause, “excluded property” 
has the meaning assigned by subsection 95(1) of the Act, 
except that for that purpose, 


(III) the definition “excluded property” in subsection 
95(1) of the Act shall be read without reference to 
amounts receivable referred to in paragraph (c) of that 
definition where the interest on the amounts is not, or 
would not if interest were payable on the amounts, be 
deductible in computing the debtor’s exempt earnings 
or exempt loss, and 


(IV) the shares of a foreign affiliate (in this subclause 
referred to as the “non-qualifying affiliate”) that is not 
resident and subject to income taxation in a designated 
treaty country are not considered relevant for the pur- 
pose of determining whether shares of the third affili- 
ate are excluded property unless the shares of the third 
affiliate would not have been excluded property if the 
shares of all such non-qualifying affiliates were not 
excluded property, 
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(1) where the particular corporation is a life insurance cor- 
poration resident in Canada and the particular affiliate is a 
foreign affiliate in respect of which the particular corpora- 
tion has a qualifying interest throughout the year, 
amounts by which the income of the particular affiliate 
from an active business for the year is increased because 
of clause 95(2)(a)(ii)(E) of the Act that are derived from 
amounts paid or payable, directly or indirectly, to it or a 
partnership of which it is a member by the particular cor- 
poration in the course of the particular corporation carry- 
ing on its life insurance business outside Canada, to the 
extent that, if the particular corporation were a foreign af- 
filiate of another corporation and were resident in the 
country in which the particular corporation carried on its 
life insurance business outside Canada, the amounts paid 
or payable by the particular corporation would be deducti- 
ble in the year or in a subsequent taxation year in comput- 
ing its exempt earnings or exempt loss, 


(J) amounts by which the income of the particular affiliate 
from an active business for the year is increased because 
of subparagraph 95(2)(a)(iii) of the Act that are derived 
from the factoring of trade’ accounts receivable acquired 
by the particular affiliate, or by a partnership of which the 
particular affiliate was a member, from a non-resident 
corporation to which the particular affiliate and the partic- 
ular corporation are related throughout the year; to the ex- 
tent that the trade. accounts. receivable arose in the course 
of an active business carried on by the;non-resident cor- 
poration any income from which would be included in the 
exempt earnings of the non-resident corporation if it were 
a foreign affiliate of a corporation, or 


(K) amounts by which the income of the particular affili- 
ate from an active business for the year is increased be- 
cause of subparagraph 95(2)(a)(iv) of the Act that are de- 
rived from loans or lending assets acquired by the 
particular affiliate, or a partnership of which the particular 
affiliate was a member from a non-resident corporation to 
which the particular affiliate and the particular corpora- 
tion are related throughout the year, to the extent that the 
loans or lending assets arose in the course of an active 
business carried on by the non-resident’ corporation any 
income from which..would be included in the exempt 
earnings of the non-resident corporation if it were a for- 
eign affiliate of a corporation, or 
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(d) where the year is the 1976 or any subsequent taxation year 
of the particular affiliate and the particular affiliate is, through- 
out the year, resident in a designated treaty country, 


(i) the particular affiliate’s net earnings for the year from an 
active business carried on by it in Canada or a joa 
treaty country, or 


(ii) the particular affiliate’ s earnings for i year from an 
active business to the extent that they derive from 


(A) income that is required to be included in computing 
the particular affiliate’s income or loss from an active 
business for the year under nba ee 95(2)(a)(i) of 
the Act and that would 


(1) if earned by the other foreigi affiliate referred to 
in subclause 95(2)(a)(i)(A)(D of the Act, be included 
in computing the exempt earnings or exempt loss of 
the other foreign affiliate for a taxation year, or 

(II) if earned by the life insurance corporation re- 
ferred to in subclause 95(2)(a)(i)(A)C(D of the Act 
and based on the assumptions contained in subclause 
95(2)(a)(i)(B)(ID) of the Act,’ be included in comput- 
ing the exempt earnings or exempt loss of the life 
insurance corporation for a ‘taxation year, 
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_(B) income that is required to be included in computing 

he particular affiliate’s income or loss from an active 

business for the year under clause 95(2)(a)(ii)(A) of the 
-' Act where the income is derived from amounts that are 

a oe or payable by the life insurance corporation re- 
_ ferred to in that clause and are for expenditures that 

_ would, if that life insurance corporation were a foreign 
affiliate of the particular: corporation, be deductible in 
computing its is a! Hebe G or exempt Tose for a tax- 
ation year, 2 


~ (C) income that is’ required to be incliided'é in computing 
the particular affiliate’s income or loss from an active 
business for the year under clause 95(2)(a)(ii)(B) of the 
Act to the extent that the amounts paid or payable re- 
_ ferred to in that clause are for expenditures that are de- 
-ductible in computing the exempt earnings or exempt 
loss, for a taxation year, of the other Moe affiliate re- 
_ ferred to in that clause, 
) income that is ieaulise to be included | in Ub rapating 
the particular affiliate’s income or loss from an active 
_ business for the year under clause 95(2)(a)Giy(C) of the 
Act to the extent that the amounts ee or payable re- 


ick where 


dd). ‘the | oun, pied to in subclause 
95(2)(a)(i(D)TV of the Act is a Aesieneted treaty 


1) that income slould: be required to be s so included 
‘if oe 
u ilies ay of the definition * teplliited pro- 
rty” in subsection (1) of Act were read as 
OWS: 


(a) used. or held by the foreign ope prin- 
cipally for the purpose of gaining or produc- 
ing income from an active business carried 
‘on by it in a designated treaty country 
(within the ‘meaning assigned by subsection 
5907(11) of the Income Tax Regulations), 


2 paragraph (c) of that definition “excluded pro- 
petty” were read as follows: 


(c) property all or substantially all » the in- 
come from which is, or would be, if there 
‘were income from the property, income 
from an active business (which, for this pur- _ 
. ., pose, includes income that would be deemed 

__ to be income from an active business by par- 
-agraph (2)(a) if that paragraph were read 
_ without reference to_ subparagraph (vy) that 
is included in computing the foreign affili- 
_ate’s exempt earnings, or exempt loss, as de- 
2 fined in subsection 5907(1) of the Teac : 
Tax Regulations, for a taxation year, — 


i. ®) i income that is required to be included in computing 
_ the particular affiliate’s income or loss from an active 
business for the year under subparagraph 95(2)(a)(iii) of 

‘the Act to the extent that the trade accounts receivable 

_. referred to in that subparagraph arose in the course of an 
«active business carried on by the other foreign affiliate 
_ referred to in that subparagraph. the income or loss from 

- which is included in computing its. whan nOOHERS or 
exempt loss for a taxation year, Ca . 


- (G) income that is required to be sienna in computing 
the particular affiliate’s income or loss from an active 
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that subparagraph arose in the course - 


‘active business carried on by the non-resident corporation re- 
yme or loss from which would be 


n ey or exempt loss ier a taxa- 


eens a of oe ‘Act to the extent that the loans or 
ng assets referred to in a Berbaly tes arose in — course of 
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(I) income that is required to be included in computing the particular 
affiliate’s income or loss from an active business for the year under 
subparagraph 95(2)(a)(v) of the Act, where all or substantially all of _ 


its income, from the property described in that subparagraph, is, or 


would be if there were income from the property, income from an 
active business (which, for this purpose, includes income that would 
be deemed to be income from an active business by paragraph 
95(2)(a) of the Act if that paragraph were read without reference to its 


subparagraph (v) and, for greater certainty, excludes income arising as 


a result of the disposition of the property) that is included in comput- 
ing its exempt earnings or exempt loss for a taxation year, or 


(J) income that is required to be included in computing the rticular 
affiliate’s income or loss from an active business for the year under 
subparagraph 95(2)(a)(vi) of the Act, where the agreement for the 
purchase, sale or exchange of currency referred to in that subpara- 
graph can reasonably be considered to have been made by the particu- 
lar affiliate to reduce its risk with respect to an amount of income or 
loss that is included in computing its oon pemnings or es loss 
for a taxation year, or j \ 


(iv) subcl. (d)(ii)(E)(I) of the definition, as set out in the ee text contained. 


in para. (ili) above, is, in its application to taxation years of the foreign affiliate 


that end after 1999 and begin before December 21, 2002, to be read as follows: 


(II) that income would be required to be so included if paragraph (c) of the _ 
definition “excluded property” in subsection 95(1) of the Act were read 
without reference to amounts receivable referred to in that paragraph (c), 
where the interest on the amounts is not, or would not if interest were 
payable on the amounts, be deductible in computing the es S$ exempt 
earnings or exempt loss for a taxation year, y 


Para. 50(1)(c) of the draft legislation provides that if a foreign affiliate of a taxpayer 
referred to in the above amendment makes a valid “Global Section 95 Election” 
under subsec. 26(46) of S.C. 2007, c. 35; see History at the end of ITA 95, then 


subpara. (d)(i) of the definition (as it reads in the Application provision above, but 


without reference to para. (iv) above) is also applicable for taxation years, of all for- 
eign affiliates of the taxpayer, that begin after 1994 and end before a“ except that, 
for those taxation years, 


@ cl. (d)Gi)(A), as so read, is to be read without reference to its subel. (ID), 


(ii) if the taxpayer has not made a valid election under para. 26(35)(b) ol SC. 


2007, c. 35, cl. (d)Gi)(B), as so read, is te be read as if it t also — a subcl. 
(L1) that read as follows: 


(1.1) the shares of a foreign affiliate (referred 0 in this i case as the 
“non-qualifying affiliate”) that is not resident and subject to income taxa- 
tion in a designated treaty country are not considered relevant for the pur- 
pose of determining whether shares of the third affiliate that is referred to 
in clause 95(2)(a)(ii)(D) of the Act are excluded property unless the shares 
of the third affiliate would not have been excluded property if the shares 
of all such non-qualifying affiliates were not excluded property, and 


(iii) each reference to “income or loss” in cls. (d)(ii)(H) aes (D, as so read, is to 
be replaced by a reference to “income”. 


Subsec. 50(2) of the draft legislation provides that if a taxpayer has not weds a valid 
election under subsec. 26(46) of S.C. 2007, c. 35 but has made a valid election under 


para. 26(35)(b) of that Act, subpara. (d)(i) of the definition, being readin the manner _ 
described in paragraphs (iii) and (iv) of the Application provision above, also applies _ 


to taxation years, of all foreign affiliates of the taxpayer, that begin after ie and 
end before 2000. 


See Application note under Proposed Amendment o oe “5907(1)" ‘earnings”(b) for 
rule (s. 53 of the draft ca) oa ee reassessment to give effect to this 


amendment. : 


Technical Notes (Sept. 10, 2010): Paragraph (d) of the definition “exempt 


earnings” in subsection 5907(1) includes in a foreign affiliate’ s “exempt earnings” 
for a taxation year certain income of the affiliate for the year where the ane is 
resident i in a designated treaty country. 


The “preamble” of paragraph (d) is amended to require that g the affiliate be resident in 


a designated treaty country throughout the taxation year. Howevet, there i isa new 


Uy 


to meet this ° “throughout the year” requirement in the year in which it oe a 
foreign affiliate. 


This amendment applies for taxation years of a foreign olftiae that bene after De- 
cember 18, 2009. 


Income of a foreign affiliate that would otherwise be its income from property but is | 


recharacterized under paragraph 95(2)(a) of the Act to be its income from an active 
business is included by subparagraph (d)(ii) of the definition “exempt earnings” in 
subsection 5907(1) in computing its “exempt earnings” if the affiliate meets the resi- 
dence requirement in the preamble of paragraph (d) (i.e. it must be resident in a 
designated treaty country) and the recharacterized income meets the conditions set 
out in the relevant clause of subparagraph (d)(ii). A major aspect of the conditions in 
the relevant clause is the existence of a sufficient connection between the 
recharacterized income and active business income that has its source in a designated 
treaty country. 


Consequential to changes to paragraph 95(2)(a) that were made as part of the Budget 
2007 Act changes, significant amendments are being 1 made to subparagraph (d)(ii) of — 
the definition “exempt earnil . These amendments can be grouped into the follow- 
ing “categories: 


. amendments to a references fo Meine with references to — or 


. * amend ents to reflect the repeal of es clause 95(2)(a)(ii)(A) of the Act and 
the elimination in other provisions of paragraph 95(2)(a) of the ability to have 
income recharacterized by reference to yaa and payments of related non- 
--Tesident corporations; Fa : 


. “+ amendments to ‘reflect changes” t clause 9SQ\(ayiD) of the Act 
- amen ments to fle the addition of subp: agraphs Speanan and wae of the 


In addition, the presentation of the in ual lees of Seibetadreol (d)(ii) is being : 
simplified in that the conditions in the corresponding — provisions of paragraph 
95(2)(a) of the Act are, to the extent possible, no sea being Stand within sub- 


that end. after 999, but te are a on. of adie. provisions. i addition, 


some transitional pro ions may have earlier oo where an election referred 


Provision in . 
paragraph 
95(2)(a) of the 
_| Act (per the 
transitional 
versions of 
that 
paragraph) 


95Q)ayi) 
95(2)(ayiiA) | 


95(2)(a)(ii(A) | 
being former 
952M ANGIE) oo 
952) aN) (B) 
95(2)(a)Gin(C) 
95(2)(ayGiD) | (B) 
renumbered | - 
| per Budget 

| 2007 as 

1 | 2) ayGA) 
952Vaiti) | _ 952\ay iti) 
92). | 95(2\a)(iv) _ - 


95(2)(a)(v) — (1) } 95(2(a)(v) — } 
new 


95Q,(aniiB) | ( 
95(2)(a)Gii(C) 
95(2\(a)(ii(D)_ 
95(2)(a)(ii)(B) 


| new : 
95(2)(a(vi) — | (J) 95(2)(ay(vi) — | ( 


new 


Letter from Dept. of Finance, April 19, 2006: 
Mr. Stephen S. Ruby, Davies Ward Phillips & Vineberg LLP, Toronto, OD 
Dear Mr. Ruby: _ 


lam writing in response to your many recent ee e-mails and phone calls relating 
w issues arising from the ey affiliate ee announced on 
February 27, 2004 by the Minister of Finance. . 


Subsection 5907(1) of the Regulations 
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Bienes subelause pete the Act uses a test for determining whether a 


for tax purposes in the 
You Lipa identified a 
(the “Regulations”), As well, similar i issues exist in a number of other 


draft subparagra i a es “exempt earnings’, 2 
visions in draft 


5907( ). 

site ( : ad ok ae (c)(ii) of . 
the definition st similar to the test haset in 
clause 95(2)( hether or not a 


entity is subject to income taxation ina particular country. 
Should our recommendations be acted upon, i 


in the “year” or “a subsequent taxation year’ 
partnership referred to in those subclauses, i | 
nership, as the case may be, were a foreign 
scribed to be its ¢ 
a taxation year 
be. However, i i 


on-resident corpraion or the p 


The a "is intended to be _ 


$ Or loss dia an active busine: 


clauses in that draft : eee AES of the Act and i in various provisions in 
ii) of the definition pene earnings”, and draft subpara-_ 
mn 5907(1) of the 


Regulations. 


Itis ‘contemplated t that ies revisio: 
draft subclauses 95(2)(a)Gi)@D) aM 


Thank you for writing. 


uuld have the same Coe date as that of 


Yours sincerely, 


Brian Emewein, Director, Tax Legislation Division, Tax Okc Branch: 
Letter from Dept. of Finance, 9, 2006: 
Mr. Glenn Ernst, Goodman LLP 0, ON 


I am writing in in response io your letter dated arch 17, 2006 concerning propo 
clause (Gi) of the definition “exempt earnings” in ‘subsection 5907(1) of the 


Draft clause (d)Gi)(H) of e definition “exempt earnings in subsection 5907(1) of 
the Regulations provides that, where income from property of a foreign affiliate of a 
taxpayer resident in Canada is recharacterized by clause 95(2)(a)(ii)(D) of the in- 
come Tax Act (the “Act”) as active business income, that recharacterized income is 
included i in computing the foreign affiliate’s exempt ae 4 the aoe set 
out in draft clause (d)G)(A) are met. 


One requirement is that the shares held by the econd affiliat 
ird affiliate’ would be excluded property of the second affiliate. In making 
this determination, paragraph (c) of the definition “excluded property” in subsection 
95(1) of the Act is to be read in the manner modified by draft clause (d)(i)(H). In 
that modified version of paragraph. (c) of the definit “excluded property”, income 
from property is tested as to whether it is derived 
who are entitled to deduct the amounts in computing ‘their exempt earnings or loss. 


22 


You express concern about the interpretation of that modified version of that para- . 


graph in cases where the payer is a gine a ee - not ees a earn- 
ings or losses. ; 


Other provisions of subparagraph (d)(i) of the 
whether payments made by a partnership would be deductible in computing its ex- 
empt earnings or loss on the explicit assumption that the partnership is a foreign 
affiliate of a corporation and is resident in the country in — the relevant partner is 
resident and subject to income taxation, _ 


We agree that draft clause (d)(ii)(H) of the exempt eacaings definition | pone be re- 
vised to contemplate payer partnerships in appropriate cases. We will recommend 
appropriate changes to paragraph (c) of the excluded property definition, as read for _ 
the purposes of clause (d)(ii)(H), to test whether amounts payable by such a payer — 
partnership would (on explicit assumptions) be deductible in computing its exempt 
earnings or loss. It is anticipated that the tests and assumptions used for this purpose 


liate, in computing the amounts sis 7 


tions (the “Regulations”), as contained 1 in the oe affiliate pro- 


in the capital Sock L 


amounts payable by payers — 


inition exempt earings” test 
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would be co 


(dil). 


t with those that meee in the other aes of subparagraph 


If our Xr -ommenc ation is acted upon, we , would expect that the revision to draft 


We ao note that a oe issue arises in draft clause (c)GiI)(H) of the Seiten 

“exempt loss” in subsection 5907(1) of the Regulations, which is the counterpart to 
draft clause (d)Gi)(H) of the exempt earnings definition. We would thus recommend 
a bs as change to that draft clause (c)(i)(H). 


Income ’ ax Act (the “Act’) and clause (aiiB) of the definition “exempt cording 
in subsection 5907(1) of the Income Tax Regulations (the “Regulations”). 


Paragraph 95(2 Na. 3) of the Act 
[See under 952)(a. 3 ed) 


Clause (al u)(B) of the definition * OE ge in subsection 5907(1) of the 
Regulations ; 


You have also expressed a concern ‘with reaper fo draft amended clause (GiB) of 
the definition “exempt earnings” in subsection 5907(1) of the a as con- 
tained in the proposals announced on February 27, 2004. 


Existing subclause 95(2)(a)(A)ID of the Act provides, if Bruin conditions are 
met, for the recharacterization of property income of a foreign affiliate of a taxpayer _ 
resident in Canada as active business income where the taxpayer is a life insurance 
corporation. and the property income is derived from active business activities carried 
on in a country outside Canada by a foreign branch of the taxpayer. The version of 
subclause 95(2)(a)G)(A)AD of the Act contained in the February 2004 proposals ex- 
pands the scope of that subclause to refer not only to a life insurance corporation 
resident in Canada that is the taxpayer (as at present in the Act) but also to refer, 
alternatively, to a life insurance corporation resident in Canada that controls, or is 
controlled by, the taxpayer. 


In your correspondence, you note that the drat version of clause (d)(ii)(B) of the 
definition ‘ ‘exempt earnings” in subsection 5907(1) of the Regulations refers to a life 
insurance corporation resident in Canada that is the particular corporation resident in 
Canada. You suggest that, consistent with draft subclause 95(2)(a)(i)(A)(ID of the 
i ebruary 2004 proposals, draft clause (d)(4i)(B) of the definition “exempt 
subsection 5907(1) of the Regulations should be revised to also refer, 
alternatively, to a life insurance corporation resident in Canada that controls, or is 
controlled by, the corporation resident in Canada. 


AS clause (d)(ii)(B) of the definition “exempt earnings’ in subsection 5907(1) of the 
Regulations i isa Tule to determine what potion ie any) of the toyeien affiliate’ s ac- 


included i in the foreign atiiliate’ s ec on0l Ga nines, we agree that the wording of that 
clause (d)Gi)(B) of the definition “exempt earnings” in eee 5907(1) of the 


wording of draft bclause 95(2)(a)i(A)AD of the Act in those ee Accord- 
ingly, we are peace to recommend that draft clause (d)(ii)(B) of the definition 
“exempt earnings” in subsection 5907(1) of the Regulations be revised so that _ 


_ © that clause will apply where the particular corporation is a life insurance corpora- 
tion resident in Canada (the “insurer’’), a corporation controlled by the insurer or 
a corporation that controls the insurer and the particular foreign affiliate is a for- 
eign affiliate in respect of which the particular corporation has a aualiying inter- 
_ est throughout the taxation year, and 


_ © where that clause applies and the conditions described in the preamble of para- 
~~ graph (d) of the exempt earnings definition are met, the amount calculated by 
- that clause for inclusion in the particular affiliate’s exempt earnings for the year 
will be equal to the amounts included in computing the particular affiliate’s in- 
come from an active business for the year because of subparagraph 95(2)(a)(i) of 
_the Act that are derived by the particular affiliate from activities directly related 
_ ton active business carried on by the insurer in a country other than Canada, the 
. ‘income or loss from which would, if the insurer were a foreign affiliate of an- 
other corporation and were resident in the country other than Canada in which 
that active business of the insurer is carried on, be included in computing the 
insurer’ s exempt earnings or loss. 


Draft clause (c)(ii)(B) of the definition “exempt loss” in subsection 5907( 1) of the 
Regulations, as contained in the February 2004 proposals, is the exempt loss defini- 
tion’s equivalent of clause (d)(ii)(B) of the exempt earnings definition in subsection 
§907(1). As we note that similar concerns arise in connection with that draft clause 
of the exempt loss definition, a recommendation will be made that that draft clause of 
the exempt loss definition be revised in an analogous fashion. 

It will be recommended that those draft clauses of the exempt earnings and exempt 


loss definitions, including those aforementioned revisions, have the application dates 
that are provided in the February 2004 proposals for those draft clauses. 
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Thank you for writing. 
Yours sincerely, 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 
Letter from Dept. of Finance, July 17, 2006: 
Ms. Sandra Slaats, Deloitte & Touche LLP, Toronto, ON 
Dear Ms. Slaats: 


I am writing in response to your letter dated April 25, 2006 concerning proposed 
clause (d)(ii)(H) of the definition “exempt earnings” in subsection 5907(1) of the 
Income Tax Regulations (the “Regulations”), as contained in the foreign affiliate pro- 
posals announced on February 27, 2004. 


Draft clause (d)(ii)(H) of the definition “exempt earnings” in subsection 5907(1) of 
the Regulations provides that, where income from property of a foreign affiliate of a 
taxpayer resident in Canada is recharacterized by clause 95(2)(a)(ji)(D) of the in- 
come Tax Act (the “Act”) as active business income, that recharacterized income is — 
included in computing the foreign affiliate’s exempt earnings if the requirements set 
out in draft clause (d)(ii)(H) are met. 


One requirement is that the shares held by the “second affiliate” in the capital stock 
of the “third affiliate” would be excluded property of the second affiliate. In making 
this determination, paragraph (c) of the definition “excluded property” in subsection — 
95(1) of the Act is to be read in the manner modified by draft clause (d)(ii)(H). In 
that modified version of paragraph (c) of the definition “excluded property”, income 
from property is tested as to whether it is derived from amounts payable by payers 
who are entitled to deduct the amounts in computing their exempt earnings or loss. 
You express concern about the interpretation of that modified version of that para- 
graph in cases where the payer is a non-resident corporation that is not a foreign 
affiliate of the corporation resident in Canada and, as such, the payer does not com- 
pute exempt earnings or losses. 

Other provisions of subparagraph (d)(ii) of the definition “exempt earnings” test 
whether payments made by a non-resident corporation —— that is not a foreign affili- 
ate of the corporation resident in Canada — would be deductible in computing its 
exempt earnings or loss on the explicit assumption that it is a foreign affiliate of the. 
corporation resident in Canada. ce 
We agree that draft clause (d)(ii)(H) of the exempt earnings definition should be re- 
vised to contemplate payer non-resident corporations — that are not foreign affili- 
ates of the corporation resident in Canada — in appropriate cases. We will recom- 
mend appropriate changes to paragraph (c) of the excluded property definition, as 
read for the purposes of clause (d)(ii)(H), to test whether amounts payable by such a 
payer would (on the explicit assumption that it is a foreign affiliate of the corporation 
resident in Canada) be deductible in computing its exempt earnings or loss. It is an- 
ticipated the tests and assumptions used for this purpose would be consistent with 
those that are used in the other provisions of subparagraph (d)(ii). 
If our recommendation is acted upon, we would expect that the revision to draft 
clause (d)(ii)(H) of the exempt earnings definition would have the same application 
date as the application date of that draft clause. | J 
We also note that a similar issue arises in draft clause (c)(ii)(H) of the definition 
“exempt loss” in subsection 5907(1) of the Regulations, which is the counterpart to 
draft clause (d)(ii)(H) of the exempt earnings definition, We would thus recommend 
a comparable change to that draft clause (c)(i)(H). 


Thank you for writing. 

Yours sincerely, ] : 
Brian Ernewein, Director, Tax Legislation Division, Tax Policy Branch 

Letter from Dept. of Finance, Sept. 13, 2007: See under ITA 95(2)(a). 


(e) where the year is the 1976 or any subsequent taxation year of 
the particular affiliate, each amount that is included in the partic- 
ular affiliate’s exempt earnings for the year because of subsec- 
tion (10), 


minus the portion of any income or profits tax paid to the govern- 
ment of a country for the year by the particular affiliate that can 
reasonably be regarded as tax in respect of the earnings referred to 
in paragraph (c) or in subparagraph (d)(ii); 

Related Provisions: ITA 95(2)(n) — Deemed FA and deemed qualifying interest for 
para. (d); ITA 257 — Negative amounts in formulas; Reg. 5906(2)(a) — Meaning of 
“permanent establishment”; Reg. 5907(1.02) —New FA deemed resident in desig- 
nated treaty country throughout year; Reg. 5907(2.02) — Anti-avoidance rule; Reg. 
5910(1) — FA carrying on foreign oil & gas business deemed to have paid income or 
profits tax. 


“exempt loss” of a foreign affiliate of a corporation for a taxation 
year of the affiliate is the total of all amounts each of which is 
(a) the amount by which the capital losses of the affiliate for the 
year exceed the total of 
(i) the amount of the allowable capital losses for the year re- 
ferred to in the description of E in the definition “foreign ac- 
crual property income” in subsection 95(1) of the Act, 


Income Tax Regulations 


(ii) the amount of the allowable capital losses for the year 
referred to in subparagraphs (c)(i) and (d)(iii) of the defini- 
tion “net loss” in this subsection, and 


Proposed Amendment — Reg. 5907(1)“exempt 
loss”(a)(ii) [to be further amended, below] 


(ii) the amount of the allowable capital losses for the. year 
referred to in any of subparagraphs (c)(i), (d)(iii), One and 
(f)(iv) of the definition “net loss”, and 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(6), will amend subpara. (a)(ii) of the definition “exempt loss” in subsec. 
5907(1) to read as above, applicable é in respect of sais Necpancic? of property that occur 
after December 18, 2009. 2 
S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 2 
and penalties payable under the Act for any taxation year that ends before the day on > 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 
(i) elects in writing in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and 
Gi) files that election with the Minister of gale: a on or before June - 
30, 2011. : 
Technical Notes (Sept. 10, 2010): The definition “exempt loss” is relevant for 
the purposes of computing te ‘exempt surplus and exempt deficit of a foreign 
affiliate, : 
This definition is being amended in a number of ways, as described below. 


Subparagraph (a)(ii) is being amended ‘to include references to allowable capital 
losses that are described in new subparagraphs (e)G) and (f)(iv) of the definition “net 
loss” in subsection 5907(1). This amendment ensures that there is included, in com- 
puting “exempt loss”, only the non-deductible portion of capital losses incurred in 
respect of dispositions of excluded property referred to in paragraphs (c) and (c.1) of | 
the definition “excluded property” in subsection 95(1) of the Act where that excluded 
property relates to active business income = has its source ina — 
treaty country. ‘ 

This amendment is consequential to the Budget 2007 Act changes in respect of the 
definition “excluded property” in subsection 95(1) of the Act. / 


Proposed Amendment — Reg. 5907(1)“exempt. 
loss” before (a)(iii) 


“exempt loss’’, of a foreign affiliate of a corporation for a 
taxation year of the affiliate, means, subject to subsection. 
(2.02), the total of all amounts each of which is 


(a) the amount by which the capital losses of the affili- 
ate for the year (other than capital losses included in 
computing the amount, at any time in the year, of the 
particular affiliate’s hybrid surplus, or hybrid deficit, in 
respect of the particular corporation) exceed the total of — 


(i) the amount of the allowable capital losses for the 
-year referred to in the description of E in the defini- 
tion “foreign accrual property income” in pe, 
_95(1) of the Act, 


(ii) [Before 2013 see transitional version in Applica- 

tion annotation — ed.] the amount of the allowable 

capital losses for the year referred to in subpara- 

graphs (c)(i), (e)@) and (f)(iv) of the definition “net 

loss”, and = 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(3), will amend the portion of the definition “exempt loss” in subsec. 5907(1) 
before subpara. (a)(iil) (the version in the August 27, 2010 draft legislation; see Pro- — 
posed Amendment above) to read as above, applicable in respect of taxation years of - 
a foreign affiliate of a taxpayer that end after August 19, 2011 except that, for taxa- 
tion years of the foreign affiliate that begin before 2013, subpara. (a)Gi) is to be read — 
as follows: 


Gi) the amount of the allowable capital losses for the year releared to ao 
paragraphs (c)(i), (d)(iii), (e)() and (f)(iv) of the definition “net loss”, and 
See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: The definition ‘exempt loss” is relevant for the purposes of 
computing the exempt surplus and exempt deficit of a foreign affiliate. | 


The amendments to “exempt loss” are similar to the amendments to “exempt earn- 
ings’, including the coming-into-force provisions. For details, refer to the commen- 
tary under “exempt earnings”, directly above. 
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(iii) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of the 
amount by which the capital losses of the affiliate for the 
year exceed the total of the amounts referred to in subpara- 
graphs (i) and (ii), 


f the b business, | 


section 95(1) 
which for the 


computes its inc 
eaeeiered an SORA iesiiibeth in iP i eg 2a) of the 


sie ay 
pt ey an oe 5907(1), 


not ‘deducted from income rather than amour 


(b) where the year is the 1975 or any preceding taxation year of 
the affiliate, the total of all amounts each of which is 


(i) the affiliate’s net loss for the year from an active business 
carried on by it in a country, or 


(ii) the amount, if any, for the year by which 


(A) the amount determined under the description of D in 
the definition “foreign accrual property income” in sub- 
section 95(1) of the Act for the year 


exceeds 


(B) the amount determined under the description of A in 
the definition “foreign accrual property income” in sub- 
section 95(1) of the Act for the year, 


(c) where the year is the 1976 or any subsequent taxation year of 
the affiliate and the affiliate is resident in a designated treaty 
country, each amount that is the:affiliate’s net loss for the year 
from an active business carried on by it in Canada or in a desig- 
nated treaty country, or 


Reg. 
S. 5907(1) exe 


i apt fh snriaprses — Reg ether = : 
a ss”(c)_ j y ‘ 
(c) where the year is the 1976 or any subsequent taxation year 


of the affiliate and the affiliate is, throughout the year, resident 
in a designated treaty country, 


(i) the affiliate’ s net loss for the year from an active busi-. 
__ hess carried on by it in Canada or a designated treaty coun- 


he 


poradd of any income or Brot tax Vendo By 
yvernment of a country for the year to the affiliate 
‘that can reasonably be regarded as tax that was refunded 
in respect of the amount determined under clause (A), or 


Application: The August Zi 2010 draft legislation (Part 2 — foreign affiliates), 


subsec. 46(8), will amend para. (c) of the definition “exempt loss” in subsec. 5907(1) 


read as above, applicable to taxation years of a foreign affiliate of a taxpayer that 


end after (1999, except that the ‘opening. words are, in their application to taxation 


e foreign: affiliate that fone before December 19, e to be es as 


: (©) wher the 5 year is 976 0 or any ee taxation: year ee the falas 
| d the affiliate i is resident i in a designated treaty country, 


Para. 0(1)(a) of the draft legislation provides that if a foreign affiliate of a taxpayer 
referred to in the above amendment makes a valid “Global Section 95 Election” 
under 8 26(46) of S. 2007, ¢. 35; see History at the end of ITA 95), then the 
amendi (with the opening words of para. (c) being read as shown in the Applica- 
tion provision above) is also applicable to taxation years. of all foreign affiliates of 
the taxpayer, that begin after 1994 and end before 2000, 


See Application note under Proposed Amendment to Rep 5907(1 \eamnines?(b) for 
rule (s. . 53 of the draft legislation) permiene late reassessment to give effect to this 


: _ 10, 2010): bite aol es of Sie definition’ ‘exempt eas" 
in subsection 590711). includes i in a foreign affiliate’s “exempt loss” for a taxation 
for the year a. ae affiliate is resident in a 


designated treaty country. 


Consequential to the Budget 2007 Act changes made to paragraph 95 (2)(@) of the Act 
and to the amendments being made to the “preamble” of paragraph (d) and to subpar- 

of the definition “exempt earnings” in subsection 5907(1), paragraph 
finition SBE loss” is being restructured to a a new poe 


New es ©Gi) of oe definition ‘eae ipsee mirrors subparagraph (d)(ii) 
of the definition “exempt earnings” and is directly : referenced thereto. In addition to 
new paragraph (c)(ii), the preamble of paragraph (c) is being amended, similar to the 
amendment to the preamble of paragraph (d) of the “exempt earnings” definition, to 
require that a foreign affiliate be resident in a designated treaty country throughout 
the year. However, there is a new rule in subsection 5907(1.02) that deems, in certain 
circumstances, a foreign affiliate to meet this ‘ ‘throughout the year’ " requirement in 
the year in vhich it becomes a foreign affiliate. — 


; he amendments to paragraph (c) of the definition ° toresipl loss” apply to taxation 
, ars of a foreign affiliate that end after 1999, except that the “throughout the year” 
requirement int amble applies only to taxation years that begin after December 
18, 2009, In ad 0, ‘the amendments to paragraph. (c), other than the * ‘throughout 

c Ms aa may have earlier Lees where an election referred to in 
clause 50 is filed. 


Letters from Dept. of Finance, April 19, 2006 and wie 17, 2006: See under 
Meg. 5907(1)“exempt earnings” (d)(ji). : 


Letter from Dept. of Finance, Sept. 13, 2007: sc under ITA oie. 


(d) where the year is the 1976 or any subsequent taxation year of 
the affiliate, each amount that is included in the affiliate’s ex- 
empt loss for the year because of subsection. (10); 
Related Provisions: ITA 95(2)(n) — Deemed FA and deemed qualifying interest for 
para. (c); Reg. 5907(1.02) — New FA deemed resident in designated treaty country 
throughout year; Reg. 5907(2.02) — Anti-avoidance rule; Reg. 5910(1) — FA carrying 
on foreign oil & gas business deemed to have paid income or profits tax. 
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“exempt surplus” of a foreign affiliate (in this definition referred 
to as the “subject affiliate”) of a corporation in respect of the corpo- 
ration is, at any particular time, the amount determined by the 
formula 


A-B 
in respect of the period beginning with the time that is the latest of 


Proposed Amendment — Reg. 5907(1)“exempt 
surplus” opening words 


“exempt surplus”, of a foreign affiliate (in this definition referred 
to as the “subject affiliate”) of a corporation in respect of the cor- 
poration, at any particular time, means the amount determined by 
the following formula in respect of the period that begins with the 
latest of the following times and that ends with the particular time: 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 


30(4), will amend the portion of the definition “exempt surplus” in subsec. 5907(1) 
before para. (a) to read as above, applicable after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: The definition “exempt surplus” is primarily relevant for the 
purposes of determining the deductibility of dividends received from a foreign affili- 
ate, pursuant to subsection 5900(1) of the Regulations and subsection 113(1) of the 
Act. 

Subparagraph (vii) of the description of A in the definition “exempt surplus” includes 
in the computation of a foreign affiliate’s exempt surplus all amounts added to the 
affiliate’s exempt surplus under paragraph 5907(7.1)(d). Consequential to the repeal 
of subsection 5907(7.1), subparagraph (vii) is being amended to indicate that the ref- 
erence to paragraph 5907(7.1)(d) is relevant only for dividends paid on or before 
August 19, 2011. 


The definition “exempt surplus” is also being amended in order to modernize its 
structure and to make it correspond with the structure of the new definition “hybrid 
surplus” in subsection 5907(1). 


(a) the first day of the taxation year of the subject affiliate in 
which it last became a foreign affiliate of the corporation, 


(b) where the corporation is an acquiring corporation referred to 
in subsection 5905(5) and the subject affiliate is a particular af- 
filiate referred to in that subsection or another foreign affiliate in 
which such a particular affiliate had an equity percentage at the 
time referred to in that subsection, the last time at which that 
subsection was applicable in respect of the affiliate, and 


(c) where the subject affiliate is a foreign affiliate referred to in 
subsection 5905(1), (2), (8) or (9) or paragraph 5905(3)(b), the 
last time at which any of those subsections or that paragraph was 
applicable in respect of the subject affiliate 


Proposed Amendment — Reg. 5907(1)“exempt 
surplus”(b), (c) 
(b) the last time for which the opening exempt surplus of the 
subject affiliate in respect of the corporation was required to be 
determined under section 5905, and 


(c) the last time for which the opening exempt deficit of the 
subject affiliate in respect of the corporation was required to be 
determined under section 5905 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(9), will amend paras. (b) and (c) of the definition “exempt surplus” in 
subsec. 5907(1) to read as above, applicable after November 1999. 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before June 
30, 2011. 


Technical Notes (Sept. 10, 2010): The definition “exempt surplus” is primarily 
relevant for the purposes of determining the deductibility of dividends received from 
a foreign affiliate, pursuant to subsections 5900(1) and subsection 113(1) of the Act. 


Various amendments are being made to the definition “exempt surplus”. Some of 
these amendments restructure certain aspects of the definition in order to allow more 
flexibility in picking up appropriate references to the provisions of sections 5902 and 
5905 as they may be amended from time to time. A new subparagraph (vi.1) has also 


been added under variable A in order to allow for adjustments that arise from the 
new fill-the-hole rule in subsection 5905(7.2) and the elective transitional rules (as 
contemplated by clause 51 of these amendments) in subsections 5905(2), (4), (6) and 
(8) relating to the consolidated net surplus regime. 


For detail about the amendments being made to sections 5902 and 5905, refer to the 
commentary for those sections. 


These amendments generally apply after November 1999, except that new subpara- 
graph (vi.1) of variable A generally applies to acquisitions and dispositions of for- 
eign affiliate shares that occur after December 20, 2002. 


Proposed Amendment — Reg. 5907(1)“exempt 
surplus” between (c) and A 


Lo AB 
where 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(S), will amend the portion of the definition “exempt surplus” in subsec. 5907(1) 
between para. (c) and the description of A to read as above, atl after August 
19, 2011. 
See also Application under ITA s. 90 re extended reassessment deadline. 
Technical Notes: See under Reg. 5907(1)“exempt surplus” opening words above. 


and ending with the particular time, where 


A is the total of all amounts, in respect of the period, each of which 
iS 
(i) the opening exempt surplus of the subject affiliate as de- 
termined under subsection 5905(1), (2), (3), (5), (8) or (9), at 
the time established in paragraph (a), (b) or (c), 


Proposed Amendment — Reg. 5907(1)"exempt — 
surplus” A(i) 
(i) the opening exempt surplus, if any, of the subject affili- 
ate in respect of the corporation as determined under sec- 
tion 5905, at the time established in paragraph (b), 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 


subsec. 46(10), will amend subpara. (i) of the description of A in the definition “ex- 
empt surplus” in subsec. 5907(1) to read as above, applicable after November 1999. 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent : 
necessary to take into account this amendment, if the taxpayer 
(i) elects in writing in respect of all of its foreign affiliates that this section nL AEDEY 
in respect of that provision, and 


(ii) files that election with the Minister of ose Revenue on or before June 
30, 2011. 
Technical Notes (Sept. 10, 2010): See under Reg. 5907(1)"exempt surplus’’(b), 
(c). 


(ii) the exempt earnings of the subject affiliate for any of its 
taxation years ending in the period, 


(iii) the portion of any dividend received in the period and 
before the particular time by the subject affiliate from an- 
other foreign affiliate of the corporation (including, for 
greater certainty, any dividend deemed by subsection 
5905(7) to have been received by the subject affiliate) that 
was prescribed by paragraph 5900(1)(a) to have been paid 
out of the payer affiliate’s exempt surplus in respect of the 
corporation, 


(iv) the portion of any income or profits tax refunded by or 
the amount of a tax credit paid by the government of a coun- 
try to the subject affiliate that can reasonably be regarded as 
having been refunded or paid in respect of any amount re- 
ferred to in subparagraph (iii) and that was not deducted in 
determining any amount referred to in subparagraph (iii) of 
the description of B, 


(v) the portion of any taxable dividend received in the period 
and before the particular time by the subject affiliate that 
would, if the dividend were received by the corporation, be 
deductible by it under section 112 of the Act, 


(vi) an amount added to the exempt surplus of the subject 
affiliate or deducted from its exempt deficit in the period and 
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before the particular time under any provision of subsection 
(1. we or (1.2), or i 


(vii) an amount added, in the period and before the particular 
time, to the exempt surplus of the subject affiliate under par- 
ie (7. Mia and 


B is the total of those of the following amounts that apply in re- 
spect of the period: 

(i) the opening exempt deficit of the subject affiliate as deter- 

mined under subsection 5905(1), (2), (3), (5), (8) or (9), at 

the time established in paragraph (a), 1p) 9 or (c), 


(ii) the exempt loss of the subject affiliate for any of its taxa- 
tion years ending in the period, 

(iii) the portion of any income or profits tax paid to the gov- 
ernment of a country by the subject affiliate that may reason- 
ably be regarded as having been paid in respect of any 
amount referred to in subparagraph (iii), (iv) or (v) of the 
description of A, 


Reg. 
S. 5907(1) hyb 


(iv) the portion of any whole dividend paid by the subject 
affiliate in the period and before the particular time deemed 
by paragraph 5901(1)(a) to have been paid out of the subject 
affiliate’s exempt surplus in respect of the corporation, 


(v) each amount that is determined under paragraph 
5902(4)(a) or subparagraph 5905(2)(a)(i), (6)(a)(—i) or 
OG in the peHOd ang before ine particular time, or 


eg. - §907(1) “exempt 


(vi) an amount, in the period and before the particular time, 
deducted from the exempt surplus of the subject affiliate or 
added to its exempt deficit under any provision of subsection 
(1.1) or (1.2); 


Related Provisions: ITA 34.2(8)(b) — Whether corporate partner stub-period ac- 
crual applies; ITA 257 — Negative amounts in formulas; Reg. 5905(1) — Acquisition 
or disposition of foreign affiliate; Reg. 5905(3) — Effect of foreign merger; Reg. 
5905(4)(a)(i), (4)(b) — Inclusion in exempt surplus on disposition of share; Reg. 
5905(5.1) — Exempt surplus after amalgamation or windup of corporation holding FA; 
Reg. 5905(6)(a)(i) — Computation of exempt surplus; Reg. 5905(7.2) — Blocking def- 
icit — inclusions in A(vi.1) and B(v.2); Reg. 5907(1)“exempt deficit” — Where A-B 
is negative; Reg. 5907(11) — Designated treaty country; Reg. 5910(1) — FA carrying 
on foreign oil & gas business deemed to have paid income or profits tax. 


roposed Addition — Reg. 5907(1)“hybrid deficit”, 
bri > ( 


inte defi- 
ae: in 


“hybrid : surplu 
th jet affiliate’ ate a corporation in renee of the cor-_ 


: day of the taxation year of the oe affiliate in 
t became a oe a of. me eee: 


"determined under section 3005, and. 
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(c) the last time for which the opening hybrid deficit of the 
subject affiliate in respect of the corporation was required to be 
determined under section 5905 

A-B 
where. 


A is the total of all amounts, in si of the ee each of 
which is 


(i) the opening hybrid sais if cay. oo te subject af- 
filiate in respect of the corporation as determined under 
section 5905, at the time established in paragraph (b), 


(ii) [Before 2013 see transitional version in Application 


annotation — ed.] the amount of a capital gain (except 


to the extent that the taxable portion of the capital gain 
is included under the description of B in the definition 
“foreign accrual property income” in subsection 95(1) 


of the Act in respect of the subject affiliate), for a taxa- . 
tion year, of the subject affiliate, or of a partnership of | 
which the subject affiliate is a member (to the extent 


that the capital gain is reasonably attributable to the sub- 


ject affiliate), in respect of a disposition, at any | time in 


the period, of 


(A) a share of the capital stock of another foreign Q 


affiliate of the corporation, 
(B) a partnership interest, or 


(C) a property, that is an excluded property of of the 
subject affiliate because of paragraph (c.1) of the 


definition “excluded property” in subsection 95(1) of — 


the Act, that related to 


(1) an amount that was receivable under an agree- 
ment that relates to the sale of a property that is 


referred to in clause (A) or (B) the capital gain or — 
capital loss from the sale of which is included 
under this subparagraph or subparagraph (ii) of © 


the description of B, as the case may be, or 


(iI) an amount payable, or an amount of - indebt- 
edness, described in clause (c.1)(4i)(B) of that 
definition “excluded property” arising in respect 


of the acquisition of an excluded property of the — 


affiliate that is referred to in clause (A) or (B) any 
capital gain or capital loss from the disposition of 
which would, if that excluded property were dis- 
posed of, be included under this subparagraph or 


subparagraph (ii) of the description” of B, as the : 


case may be, 
(iti) the portion of any income or profits tax refunded by 
the government of a country to the subject affiliate that 
can reasonably be regarded as having been refunded in 


respect of an amount referred to in eae @) Or 


(iii) of the description of B, 


(iv) the portion of any dradend received in be ies 
and before the particular time by the subject affiliate 


from another foreign affiliate of the corporation (includ-. 
ing, for greater certainty, any dividend deemed by sub- 
section 5905(7) to have been received by the subject af- 


filiate) that was prescribed under paragraph 
5900(1)(a.1) to have been paid out of the payer affili- 
ate’s hybrid surplus in respect of the corporation, or 


(v) an amount added to the hybrid surplus of the subject 
affiliate or deducted from its hybrid deficit in the period © 
and before the particular time under subsection 1) or 


(1.2), and 
B is the total of those of the ioe amounts that apply in 
respect of the period: 


(i) the opening hybrid deficit, if any, of the subject affil- 
iate in respect of the corporation as determined under 
section 5905, at the time established in paragraph (c), 
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(ii) [Before 2013 see transitional version in Application 
annotation — ed.] the amount of a capital loss (except 
_ to the extent that the allowable portion of the capital 
~ loss is included under paragraph (a) of the description of 
E in the definition ‘ ‘foreign accrual property income” in 
subsection 95(1) of the Act in respect of the subject af- 
filiate), for a taxation year, of the subject affiliate, or of 
a partnership of which the | subject affiliate is a member 
(to the extent that the capital loss is reasonably attributa- 
_ ble to the ‘Subject affiliate), in respect of a disposition, a at 
~ any time in the period, of — 


(A) a share of the capital stock of another foreign 
affiliate of the corporation, 


—(B)a partnership interest, or 


. (C) a property, that is an excluded papers of: the 

subject affiliate because of paragraph (c.1) of the 
_. definition “excluded pee in oo siete see Le 
the Act, that related to 


_ (2) an amount that was receivable oe an agree- 
_ ment that relates to the sale of a property that is 
~ referred to in clause (A) or (B) the capital gain or! 
capital loss from the sale of which is included 
under subparagraph (ii) of the description of A or 
_ this subparagraph, as the case may be, or. 


CD an amount payable, or an amount of indebt- 
_ edness, described in clause (c. 1)Gi)(B) of that 
‘definition ‘ ‘excluded property” arising in respect 
of the acquisition of an excluded property of the 
‘affiliate that i is referred to in clause (A) or (B) any — 
capital gain or capital loss from the disposition of 
which would, if that excluded property were dis- 
_ posed of, be included under subparagraph (ii) of 
the description of AC or this: Cope irks a as fies os 
case may be, 


(iii) the amount of a capital loss for a ‘taxation year OF 
the subject affiliate that would arise in respect of a dis- 
position, at any time in the period, of a share of the capi- 
tal stock of another foreign affiliate of the corporation in 
the course of the liquidation and dissolution of that 

other. affiliate if subclause 95(2)(e)(iv)(A)AD of the Act 

were read without reference to its sub-subclause 1 and 
section 93 of the Act were. Tead without reference to its 
subsection (4), 


“Gy the portion of any income or profits tax paid to the © 

- government of a country by the subject affiliate that can. 
reasonably be regarded as having been paid in respect of 
an amount referred to in mbpaaras pe or ee . the 
description of Ay 


Gy the portion of any Kiisle hividend ad by! the sub- — 

- ject affiliate in the period and before the particular time — 
deemed by paragraph 5901( 1)(a.1) or, if subsection — 

7 O9OK plied to the whole dividend, paragraph — 
_ 5901(1)(6) to have been paid out of the subject affili- 
ate’s hybrid surplus in respect of the corporation, 


(vi) each amount that is required under section 5902 fo" 
be included under this subparagraph in the period: and 
before the particular time, or © 


(vii) an amount, in the period and before the sarlittlies 
time, deducted from the hybrid surplus of the subject af- 
filiate or added to its hybrid deficit under subsection — 
(1.1) or (1.2); 


Technical Notes: Overview . 


1. Hybrid Surplus: This tecioe. of amendments introduces a new category of sur- 
plus called “hybrid surplus”. (This term and related terms are defined in subsection 
5907(1) of the Regulations.) As its name suggests, “hybrid surplus” is a hybrid of 
exempt and taxable surplus in that one half of any distributions from hybrid surplus 
is exempt {ITA 113€)(a.1)@) — ed.] and the other half is taxable, with allowance for 
a deduction reflecting grossed-up underlying taxes [ITA 113(1)(a.1)(i) — ed.]. Hy- 
brid surplus is the replacement for a regime, proposed as part of the 2004 Proposals, 
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* hybr d surplus contains, i graph (ili) ore description of B, a es 


; uae is 
(i) ‘the opening ia aie? tax, a any, ¢ 


ject affiliate in respect of the corporation as pave a 
yh 


une section oe at oe time a in ais 


(b), 


description of A in the definition “hybrid surplus”, 


f foreign affiliates. Hy- 


ae a 
in exempt surplus _ 


_ for. “ _ loss of a foreign tiles: (en a oa of non-excluded soe 


_ (ii) the portion of any income or profits tax paid to he 

“government of a country by the subject affiliate that can _ 
reasonably be regarded as having been paid in respect of — 
any amount referred to in subparagraph (ii) or (iv) of the. 


Reg. 
S. 5907(1) hyb 


(iii) each amount that was prescribed by paragraph 
5900 )(c.1) to have been the foreign tax applicable to 
of any dividend received in the period and 
icular time by the subject affiliate from 
gn affiliate of the corporation (including, 
inty, any dividend deemed by subsec- 
eived by the subject affili- 
was. prescribed by paragraph 5900(1)(a.1) to 
| n paid out of the payer affiliate’ S ae mere 
in espect of the corp ranon, or 


(i) the portion of any i income or profits | ax relied by 
o the government of a country to the subject affiliate that 


ee. an amount referred to’ Fe ppicieplt (ii) or 
li) of the ee of B in the definition ae 


AR as : ee time ed by plies 
ae) or, if subsection i Ly applied to the 
dend, rapk 


subject affiliate’ S hybrid surplus i in respect of 
Jalan before ag ae 


‘eebsecton: Santi in onde to account for taxes paid in respect of 
“yr surph us”. Its structure and effect are similar to the concept of * ssiietlened 
for ign tax”, whi bo a in the « ontext a8 Mole eps 


: "Paid out of the afi s hy arid sarplus Pair ee 
 orporation 4 


Technical Notes: The definition “hybrid aa tax applicable” 2 HUTA) is isa 
new definition that is being added to subsection 5907(1). Its structure and effect are 
similar to the concept of “underlying foreign tax applicable”, which applies in the 
context of “taxable surplus”, with one significant exception: HUTA does not contain 
an ability to disproportionately allocate — taxes to a selene dividend paid 
from “hybrid surplus”. 


Application: The August 19, 2011 draft legislation (foreign affiliates), subseu 
30(24), will add the definitions “hybrid deficit” , ‘hybrid surplus”, “hybrid underlying 
tax” and “hybrid underlying tax applicable” to subsec. 5907(1), applicable after Au- 
gust 19, 2011; howe — in Tespect of oo _ occur after August 19, 2011 
and before 2013. 


(a) the portion of subpara. (ii) of the description of A in the definition “hybrid 
we before cl. (A) is to be read as follows: 


_ (ii) the amount of a capital gain (except to the extent that the taxable por- 

of the capital gain is included under the description of B in the defini-- 
tion “foreign accrual property income” in subsection 95(1) of the Act in 
_ respect of the subject affiliate), for a taxation year, of the subject affiliate, 
er ofa partnership of which the subject affiliate is a member (to the extent 
. that the capital gain is reasonably attributable to the subject affiliate), in 


2069 


a) 
= 
fe) 
= 
fs 
5 
a 
® 
a 


Reg. 
S. 5907(1) hyb 


respect of a disposition, at any time in the period, to a person or partner- — 
ship that was, at that time, a designated soe or partnership in respect of 
the corporation, of — 


(b) the portion of subpara. (ii) of the FES of B in the definition “hybrid 
surplus” before cl. (A) is to be read as follows: 


(i) the amount of a capital loss (except to the extent that the allowable 
portion of the capital loss is included under paragraph (a) of the descrip- _ 
tion of E in the definition “foreign accrual property income” in subsection — 
95(1) of the Act in respect of the subject affiliate), for a taxation year, of 
the subject affiliate, or of a partnership of which the subject affiliate is a 
member (to the extent that the capital loss is reasonably attributable to the 
subject affiliate), in respect of a disposition, at any time in the period, to a 
person or partnership that was, at that time, a teopat aa or partner- 
ship in respect of the corporation, of 


(c) s. 5907 is to be read as if it contained a subsec. (1. 001) that ae as che 


(1.001) For the purposes of subparagraph (ii) of the description of A, and — 
subparagraph (ii) of the description of B, in = e dehalsey ee surplus” 
in subsection (1) 


(a) if a foreign affiliate of a corporation redeems, acquires or once - 
shares of its capital stock those shares are, for ‘greater certainty, 

_ deemed to be disposed of to the affiliate by the person or partnership 
that, immediately before the redemption, segnision or cancellation, 
holds those shares; 


(b) if a partnership redeem, acquires or cancels interests in ‘the pare 
nership those interests are, for greater certainty, deemed to be dis- _ 
posed of to the partnership by the person or partnership that, immedi 
ately before the redemption, aa eae or ae holds those 
interests; and y 


(c) if a person or partnership is deemed vid: ubscedon ls ofthe 
Act to have disposed of shares of the capital stock of a corporation, 
the person or partnership is deemed fo have ey of those shares 

to itself. yo 


See also Application under ITA s. 90 re orient reassessment deadline. 


“loss” of a foreign affiliate of a taxpayer resident in Canada for a 
taxation year of the affiliate from an active business carried on by it 
in a country is the amount of its loss for the year from that active 
business carried on in that country computed by applying the provi- 
sions of paragraph (a) of the definition “earnings” in this subsection 
respecting the computation of earnings from that active business 
carried on in that country, with any modifications that the cricum- 
stances require; 


Proposed Amendment — Reg. 5907(1 )“loss” [to be 
further amended, below] 


“Joss”, of a foreign affiliate of a taxpayer resident in ‘Canada for a a 
taxation year of the affiliate from an active business, means 


(a) in the case of an active business carried on by itina coun- : 
try, the amount of its loss for the year from the active business _ 


carried on in the country computed by applying the provisions 
of paragraph (a) of the definition ‘ “earnings” respecting the 
computation of earnings from that active business carried on in 
that country, with any pine cae that the circumstances tc 
quire, and | _ 


(b) in any other case, the total of all amounts each oF which is 
an amount of a loss that is required under paragraph 95(2)(a) 
of the Act to be included in computing the affiliate’s income or 
loss from an active business for the year; 


Application: The August 27, 2010 draft legislation (Part 2— foreign affiliates), 


subsec. 46(1), will amend the definition “loss” in subsec. 5907(1) to read as above, _ 


applicable to taxation years of a foreign affiliate of a taxpayer that end after 1999. _ 


Para. 50(1)(a) of the draft legislation provides that if a foreign affiliate of a taxpayer y 
referred to in the above amendment makes a valid “Global Section 95 Election” _ 


under subsec. 26(46) of S.C. 2007, c. 35; see History at the end of ITA 95, then the _ 
amendment is also applicable to taxation years, of all foreign affiliates of the tax-_ 
payer, that begin after 1994 and end before 2000. 


See Application note under Proposed Amendment to Reg. 5907(1)‘ ‘earnings”(b) for 
tule (s. 53 of the draft legislation) permitting late feasseoement to give effect to this 
amendment. 


Technical Notes (Sept. 10, 2010): The definition “loss” is ae for the 


purposes of computing the surpluses and deficits of a foreign affi liate, 


Consequential to the Budget 2007 Act changes to paragraph 95(2)(a) of the Act, the 
definition “loss” is being amended by changing the layout of the provision and by 
adding new paragraph (b) that ensures that “loss” will reflect all loss amounts re- 


Income Tax Regulations 


quired by paragraph 95(2)(a) to be included in eee a brie at — Ss income 
or loss from an active business. ; : 


This amendment applies to taxation years of a  forcin affiliate that end after 1999. : 
However, this amendment Pay have earlier apETicaion. ae an election ee to 
in clause 50 is filed, oo 8 . 


Proposed Am spe — Reg. 5907(1 oss") 


an amount of a loss that me be required under oe 
: 95(2)(a) f ee Act to be ae in ees the waits s 


The ea? 19 9, 2011 draft ve (occ, affiliates), subsec. 
pone d ae © of the definition “loss” in subsec. 5907(1) (the version in 


> in subsection 5907(1) 
d active bileiece losses (pueant to ee 95(2)(a) of the 


Related Provisions: Reg. 5907(2.03) — Loss determined on basis that foreign affili- 
ate claimed maximum deductions; Reg. 5907(2.9)(a)(ii) — Fresh-start rule — addition 
to loss. 


“net earnings” of a foreign affiliate of a corporation for a taxation 
year of the affiliate 


(a) from an active business carried on by it in a country is the 
amount of its earnings for the year from that active business car- 
ried on in that country minus the portion of any income or prof- 
its tax paid to the government of a country for the year by the 
affiliate that can reasonably be regarded as tax in respect of 
those earnings, 


(b) in respect of foreign accrual property income is the amount 
that would be its foreign accrual property income for the year, if 
the formula in the definition “foreign accrual property income” 
in subsection 95(1) of the Act were read without reference to the 
variable F in that formula, minus the portion of any income or 
profits tax paid to the government of a country for the year by 
the affiliate that can reasonably be regarded as tax in respect of 
ee income, 


(Proposed Amendment — Reg. 5907(1 “net 
-earnings”(b) — 


“o)i in respect of foreign accrual property income is the. amount : 
that would be its foreign accrual property income for the year, 
if the formula in the definition “foreign accrual property in- 


- subsection 95(1) of the Act were read without refer- - 
_ ence to se F.1 in that formula and the amount determined 


‘of any income or ce tax gee to the government of a 
for the year by the affiliate that can reo be. 
as tax in | Se epect of that i income, 


in: 
30(8), will amend para. . of the definition “net ¢ earnings’ ” in subsec. 5007 (1) to read 
as above, applicable in respect of taxation years of a aye affiliate of a eee 
that end ee 19, ne 


Paragraph (b) of the Getinidon “ ‘net earnings” ensures that the PAPI of a ioceen 
affiliate is included i in computing the abla a es Sas ey, 


“taxable surplus” or “taxable deficit”. _ 


Paragraph (b) is being amended asa consequence ‘of the addition of new variable F.1 
to the FAPI definition in subsection 95(1) of the Act and the amendments to variable 
E of that definition. These amendments are part of the initiative to “stream” capital 
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losses in a FAPI context. For more details, refer t 
section 5903.1. 


© commentary above for new 


(c) from dispasitions os ahepeney faa or held ae it bepiencipally 
for the purpose of gaining or producing income from an active 
business carried on by it in a country that is not a designated 
treaty country (other than Canada) is the amount, if any, by 
which 


(i) the portion of the affiliate’s taxable capital gains for the 
year from those dispositions that can reasonably be consid- 
ered to have accrued after November 12, 1981 


exceeds 


(ii) the portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the affiliate that can 
reasonably be regarded as:tax in respect of the amount deter- 
mined under subparagraph (i), and 


(d) from dispositions of 
(i) shares of the capital stock of another foreign affiliate of 
the corporation that were excluded property of the affiliate 


(other than dispositions to which paragraph 95(2)(c), (d) or 
(e) of the Act was applicable), or 


(ii) partnership interests that were excluded property of the 
affiliate 


Proposed Amendment — Reg. 5907(1)“net 
earnings”(d)(i), (ii) lemporary] 


. shares of the capital stock of another foreign affiliate of 

_ the corp ration that were excluded property of the affiliate 

"(other ‘than dispositions to which any of paragraphs 
95(2)(c) to (e) of the Act was applicable and dispositions i in 
Tespect of which the amount of the capital gain is included 
in computing the amount, at any time in the year, of the 
affiliate’s hybrid. ae or ae eficit, in pret of the 
corporation), 0 . 


(il) partnership interests that were ST hiped property of the 
affiliate (other than dispositions in respect of which the 
amount of the capital gain is included in computing the 
_ amount, at any time in the year, of the affiliate’s hybrid sur- 
: plus, hybrid deficit, in Tespect of 1 the corporation) 


yn 1 (foreign affiliates), subsec. 


5907( 1) to read as above, applicable i in res 
of a taxpayer that end after August 19, 2 owever, if the taxpayer has el 
under subsec. 16(31) of the draft legislation [see Application annotation to Proposed 
Amendment to ITA 95(2)(d.1)}, the amendment also. applies to all mergers or combi- 
nations in respect of foreign affi p 
2002 and in taxation years of those foreign affiliates that end on or before August 19, 
2011, except that, in respect of those mergers or ee hee and 
(ii) o be read as follows: : 


f taxation years of a foreign affili 


(i) shares of the capital stock of ore foreign ffiliate of she corporation that — 
-were excluded property of the affiliate (other lispositions to which any of _ 
paragraphs 95(2)(¢) to fe) of the Act was ap. able), or . 


(ii) partnership interests that were excluded eases of the affiliate ] 
See also Applic: 


Technical Notes: Subparagetok (d)(i) oft he s definitol inet canine’ ensures that 
taxable capital gains (net of income or profits tax) from the disposition of shares of - 


the capital stock of another foreign affiliate that are excluded property ¢ ofa particular Ly 


affiliate are included in computing the particular affiliate’s “taxable earnings” and, 
ultimately, “taxable surplus” or “taxable deficit”. Subparagraph (d)(ii) ae simi- 
lar results in respect of dispositions of partnership interests. _ : 


Consequential to the introduction of the poncept of hybrid surplus”, sabonagnelil 
(d)(i) and (ii) of the definition “net earnings” are being amended so that “net earn- 
ings” does not include gains that are subject to brid, surplus regime. 


In addition, subparagraph (d)(i) is being amended to include, in its carve-out provi- 
sion, a reference to amended paragraph 95(2)(d.1) of the Act as that amended para- 
graph now contemplates the possibility of a gain arising under a so-called ‘relevant 
cost base” election, as defined in subsection 95(4). 


These amendments to paragraph (d) apply to foreign affiliate taxation years that end 
after August 19, 2011. However, if a taxpayer elects retroactive application of 
amended paragraph 95(2)(d.1) (i.e. for mergers or combinations that occur after De- 
cember 20, 2002), the additional reference to that penal applies on the same 
basis. : ~ : 


occur after December 20, 


Reg. 
S. 5907(1) net 


is the amount, if any, by which 


(iii) the portion of the affiliate’s taxable capital gains for the 
year from such dispositions that can reasonably be consid- 
ered to have accrued after its 1975 taxation year 


exceeds 
(iv) the portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the affiliate that can 
reasonably be regarded as tax in respect of the amount deter- 
mined under subparagraph (iii); 
Proposed Repeal — Reg. 5907(1)“net earnings”(d) 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 30(10), 


will repeal para. @ of the definition “net earnings” in subsec. 5907(1), eee to 


taxation years of a foreign affiliate of a taxpayer that begin after 2012. 
See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Paragraph (d) of the definition “net earnings” is repealed sliocettier 
for foreign affiliate taxation years that begin after 2012. This reflects the iyo: sake 
transition into the hybrid surplus regime, as discussed below. _ y 


Proposed Addition — - Reg. §907(1)“net eatpings (@), 
(ff) 


(e) om the disposition of a property thai is an Pecclided pro- 
‘perty of the affiliate that is described in paragraph (c) of the 
definition “excluded property” in subsection 95(1) of the Act 
but that would not be an excluded property of the affiliate if 
_ that paragraph were read in the manner described in sub-sub- 
clause (d)\Gi)(E)AD2 of the definition “exempt earnings” is the 
: amount, if any, by which 


(i) the portion of the affiliate’ s taxable capital gain for the 
year from the disposition of the property that accrued after 
its 1975 taxation en 


exceeds” 


(ii) the portion of any income or rons tax paid to the gov- 

ernment of a country for the year by the affiliate that can 
reasonably be regarded as tax that was paid in respect of 
_ the amount determined under subparagraph (i), and 


(f) from a particular disposition of a property, that is an ex- 
cluded property of the affiliate because of paragraph (c.1) of 

the definition “excluded eae in su 95(1) of the 
Dy Act, that related to 


(i) an amount that was cou able under an agreement that 

relates to the sale of a particular property the taxable capital 

_ gain or allowable capital loss from the sale of which is in- 
cluded under any of paragraphs (c) to (e) of this definition 
or of the definition “net loss”, as the case may be, 


id) an amount that was receivable and was a property that 
- was described in paragraph (c) of that definition “excluded 
property” but that would not have been an excluded pro- 
perty of the affiliate if that paragraph were read in the man- 
_ner described in sub- subclause (d)Giy(EyID2 of the defini- 
ion “exempt earnings”, or 


(ii) an amount payable, or an amount of indebtedness, de- 
scribed in clause (c.1)(ii)(B) of that definition “excluded 
property” arising in respect of the acquisition of an ex- 
cluded property of the affiliate any taxable capital gain or 
allowable capital loss from the disposition of which would, 
_ if that excluded property were disposed of, be included 
under any of paragraphs (c) to (e) of this definition or of the 

- definition “ net loss”, as the case may be, 


is the amount, if any, by which 
_ (iv) the portion of the affiliate’s taxable capital gain for the 

_ year from the particular disposition that accrued after its 
1975 taxation year 

exceeds 
(v) the portion of any income or profits tax paid to the gov- 
ernment of a country for the year by the affiliate that can 
reasonably be regarded as tax that was paid for the year in 
respect of the amount determined under subparagraph (iv); 
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Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(14), will add paras. (e) and (f) to the definition “net earnings” in subsec. 
5907(1), applicable in ie ne Be of dispositions of propery that occur isa December 
18, 2009. 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer ; 


(i) elects in writing in respect of all of its foreign affiliates that this section coals 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or ve pe 
30, 2011. c as 


Technical Notes (Sept. 10, 2010): The definitions ‘ ssackaete and “net loss” 
are relevant for the purposes of sae the surpluses and deficits oF a foreign — 
affiliate. 


These definitions are being amended by adding new paragraphs (e) and (f) to each of 

them. These amendments are consequential to the Budget 2007 Act changes that in- 

troduced a replacement paragraph (c) and a new paragraph (c.1) to the defi nition of 
“excluded property” in subsection 95(1). 


New paragraphs (e) and (f) of the definition “net earnings” ensure that, in certain 
circumstances, taxable capital gains (net of income or profits tax) from the disposi- 
tion of excluded property referred to in paragraph (c) or (e.1) of the “excluded pro- 
perty” definition are included in computing a foreign affiliate’s “taxable earnings” 
and, ultimately, “taxable surplus” or “taxable deficit”. ‘ 


Similarly, new paragraphs (e) and (f) of the definition “net loss” ensure ae in cer- 
tain circumstances, allowable capital losses (net of income or profits tax refunded) 
from the disposition of excluded property referred to in paragraph (c) or (c.1) of the 


Te St, 


“excluded property” definition are included in compunig a foreign affiliate’s s “taxa- 
ble loss” and, ultimately, “taxable surplus” or “taxable deficit”. 


Related Provisions: Reg. 5910(1) —FA carrying on foreign oil & gas business 
deemed to have paid income or profits tax. 


“net loss” of a foreign affiliate of a corporation for a taxation year 
of the affiliate 


(a) from an active business carried on by it in a country is the 
amount of its loss for the year from that active business carried 
on in that country minus the portion of any income or profits tax 
refunded by the government of a country for the year to the affil- 
iate that can reasonably be regarded as tax refunded in respect of 
that loss, 


(b) in respect of foreign accrual property income is the amount, 
if any, by which 


(i) the amount, if any, by which 


(A) the total of the amounts determined under the descrip- 
tions of D, E and G in the definition “foreign accrual pro- 
perty income” in subsection 95(1) of the Act for the year 


Proposed Amendment — Reg. tsa 
eS D A) | 


(A) the total of 


(1) the amount determined for D inthe formula in the — 
definition “foreign accrual property income” i in sub- 
section 95(1) of the Act for the year, 


(Il) the amount determined under paragraph (a) of 
the description of E in that formula for the year, 


(III) the amount determined for G in that formula for / 
the year, and 


(IV) the amount determined for H in that fern for 
the year 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. © 
30(11), will amend cl. (b)(i)(A) of the definition “net loss” in subsec. 5907(1) to read 
as above, applicable in respect of taxation years of a foreign affiliate of a taxpayer 
that end after August 19, 2011. 


See also Application under ITA s, 90 re extended reassessment deadline. 


Technical Notes: “Net loss” is being amended on a similar basis to the amend- _ 
ments to paragraphs (b) and (d) of “net earnings” (except that a reference to variable 
H in the FAPI definition is also being added), including the repeal of its net ise 
(d). The application dates are also the same. 


Income Tax Regulations 


exceeds 


(B) the total of the amounts determined under the descrip- 
tions of A, A.1, A.2, B and C in the definition “foreign 
accrual property income” in subsection 95(1) of the Act 
for the year 


exceeds 


(ii) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of the 
amount determined under subparagraph (i), 
(c) from dispositions of property used or held by it principally 
for the purpose of gaining or producing income from an active 
business carried on by it in a country that is not a designated 
treaty country (other than Canada) is the amount, if any, by 
which 


(i) the portion of the affiliate’s allowable capital losses for 
the year from those dispositions that can reasonably be con- 
sidered to have accrued after November 12, 1981 


exceeds 


(ii) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
reasonably be regarded as tax refunded in respect of the 
amount determined under subparagraph (i), and 


(d) from dispositions of 


(i) shares of the capital stock of another foreign affiliate of 
the corporation that were excluded property of the affiliate 
(other than dispositions to which paragraph 95(2)(c), (d) or 
(e) of the Act was applicable), or 


(ii) partnership interests that were excluded property of the 
affiliate 


s  oposed Amendment — Reg. 5907(1)“net 
loss”(d)(i), (ii) [temporary] | 


@ ares of the capital stock of another foreign affiliate of 
the corporation that were excluded property of the affiliate 
(other than dispositions to which paragraph 95(2)(c), (d) or 
(e) of the Act was applicable and dispositions in respect of 
which the amount of the capital loss is included in comput- 

_ ing the amount, at any time in the year, of the affiliate’ Oe 
hybrid surplus, or pubad deficit, in BAERS of the corpora- . 
tion), Ort 

7 ay partnership interests that were eleieturlet pedpen of the 
affiliate (other than dispositions in Tespect | of which the — 
amount of the capital loss is included in computing the 
amount, at any time in the year, of the affiliate’s hybrid sur-_ 
plus, or hybrid deficit, in respect of the corporation) 
Applicadon, The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(12), will amend subparas. (d)(i) and (ii) of the definition “net loss” in subsec. 


5907(1) to read as above, applicable in respect of taxation years of — affiliate 
of a taxpayer ‘that end atter August 19, 2011. 


See also Application under ITA s. 90 re. extended reassessment deadline. 
Technical Notes: See under Reg. 5907( 1)“‘net loss’’(b)(i)(A). 


is the amount, if any, by which 


(iil) the portion of the affiliate’s allowable capital losses for 
the year from those dispositions that can reasonably be con- 
sidered to have accrued after its 1975 taxation year 


exceeds 
(iv) the portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 


reasonably be regarded as tax refunded in respect of the 
amount determined under subparagraph (iii); 


Proposed Repeal — Reg. 5907(1)“net loss”(d) | 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 30(; 13), 
will repeal para. (d) of the definition “net earnings” in subsec. 5907(1), a save to 
taxation years of a foreign affiliate of a taxpayer that begin after 2012. a 


See also Application under ITA s. 90 re extended reassessment deadline. 


. os 
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Technical Notes: See seal isieiaiias y“net ne a 


Ae ae 1975 cay year te 
exceeds ones 


cluded ae any of sal ssf lee (e) of pu definition 
“net earnings” or of this definition, as the case may be, 


perty of the affiliate if that paragraph were read in the man- 
‘ner described i in sub- coe 
tion “exempt earnings”, 


(ii) an amount payable, or an amount. of indebtedness, glo 


scribed in clause (c.1)Gi)(B) of that definition “excluded 


_ property” arising in respect of the acquisition of an ex-— 


cluded property of the affiliate any taxable capital gain or 
allowable capital loss from the disposition of which would, 
if that excluded property were disposed of, be included 
__under any of paragraphs (c) to (e) of the definition “net 
_ earnings” or of this aes as © case at oe, 


“8 the amount, if. any, | 7 


: (iv) the portion. renee affiliate’ s allowa 
the year from the particular disperse 
a 1975 taxation hao 
ee ee leg a oe kor 
(vy she: portion of any income or profits tax refunded by the 
government of a country for the year to the affiliate that can 
g epee be regarded as tax that was refunded in mespect 
_ of the amount determined under subparagraph (iv); 
Abplication. The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(15), will add. paras. (e) and () to the definition ‘net loss” in subsec. 


5907(1), applicable in respect of apositons of pr y that occur after Pecenves 
18, 2009. a Lo 


S. 53 of the drake legislation sieaes fost any ; acceicment of al eto 's tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 


t accrued after its 


which the draft legislation is assented to that would, in the absence of this section, be 
Act shall be made to the extent 


precluded because of subsecs. 152(4) to (S) of th 


necessary to take into account this amendment, if the taxpayer 


(i) elects i in writing in respect of all of its foreign affiliates that this section apply 
in Tespect, of that provision, and 


“a files that election with the Minister of Nations Revene on or oe June 
30, 2011. 


Technical Notes (Sept. 10, 2010): See under 


Related Provisions: Reg. 5910(1)—-FA carrying on foreign oil & gas business 


deemed to have paid income or profits tax. 


(ii) an amount that was receivable and was a property thai : 
-was described in paragraph (c) of that definition “excluded 
property” but that would not have been an excluded pro- 


(and (2 of the defini- 


Rnitel ie for 


Reg. ee oo 


Reg. 


“net surplus” of a foreign affiliate of a corporation resident in Can- 
ada in respect of the corporation is, at any particular time, 


(a) if the affiliate has no exempt deficit and no taxable deficit, 


the amount that is the total of its exempt surplus and taxable 


surplus in respect of the corporation, 
(b) if the affiliate has no taxable surplus, the amount, if any, by 


which its exempt surplus exceeds its taxable deficit in respect of 


the corporation, or 
(c) if the affiliate has no exempt surplus, the amount, if any, by 


which its taxable surplus exceeds, its exempt deficit in respect of 


the corporation, 


Proposed Amendment — Reg. 5907(1)“net 
surplus” (a)-(g) | 


rene if a alae has no exempt deficit, no hybrid diol and 
no taxable deficit, the amount that is the total of its exempt 
- surplus, my padi a and taxable ae in eee of the 
_ corporation, — 
(b) if the liate iad no eto deficit Hat has a hybrid deficit 
and a taxable deficit, the amount, if any, by which its exempt 
‘surplus exceeds the total of its hybrid deficit and a oe defi- 
cit in respect of the corporation, 


(c) if the affiliate has no exempt deficit and no hybrid deficit 


but has a taxable deficit, the amount, if any, by which the total 


of its exempt surplus and hybrid ale exceeds its taxable 
deficit in respect of the corporation, 


(d). if the affiliate has no exempt deficit and no taxable deficit 

but has a hybrid deficit, the amount, if any, by which the total 
its exempt surplus and taxable surplus exceeds its hybrid 

eficit in respect of the corporation, : 

if the affiliate has an exempt deficit but no hybrid deficit or 


le deficit, the amount, if any, by which the total of its 
a sutplus and. ae surplus ae its exempt deficit 


. f the affiliate has an exempt es ae a yond deficit but 
no taxabl deficit, the amount, if any, by which its taxable sur- 
__ plus exceeds the total of its exempt deficit and hybrid deficit i in 
_ respect. of the corporation, or _ 


(g) if the affiliate has. an exempt es and a taxable deficit 
but no hybrid deficit, the amount, if any, by which its hybrid 
s urplus exceeds the total of its exempt deficit os lees es 
_ cit in respect of the corporation, © 


Appicaion The August. 19, 2011 draft legislation (foreign affiliates), ee 
30(14), will amend paras. (a) to (c) of the definition “net surplus” in subsec. 5907(1) 


to read as above, and add paras. @ to (9), applicable after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


ical Notes: The definition “net surplus” in subsection 5907(1) is relevant for 
various provisions of the Regulations which require measurement of a foreign affili- 
ate’s total surplus balances. “Net surplus” is currently measured as the aggregate of 
an affiliate’ s exempt and taxable surplus, where there is no exempt or taxable deficit, 
and by way of netting where one balance is positive (surplus) and the other is nega- 
tive (deficit). 


The definition “net surplus” is being amended as a sito ay of the ee 
of the “hybrid surplus” concept. 7 


as the case may be, at that time; 


“taxable deficit’ of a foreign affiliate of a corporation in respect of 


the corporation at any time is the amount, if any, by which 


(a) the total of all amounts each of which is an amount deter- 
mined at that time under any of subparagraphs (i) to (vi) of the 
description of B in the definition “taxable surplus” in this 
subsection 
exceeds 

(b) the total of all amounts each of which is an amount deter- 
mined at that time under any of subparagraphs (i) to (v) of the 
description of A in that definition; 


Related Provisions: ITA 34.2(8)(b) — Whether corporate partner stub-period ac- 
crual applies; Reg. 5905(2)(a)(v), (2)(b) — Inclusion in exempt deficit on acquisition 
or cancellation of share; Reg. 5905(4)(a)(v); (4)(b) — Inclusion in taxable deficit on 
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disposition of share; Reg. 5905(5.1)— Taxable deficit after amalgamation of corpora- 
tion holding foreign affiliate; Reg. 5905(5.2) — Taxable deficit after windup of corpo- 
ration holding foreign affiliate; Reg. 5905(6)(a)(v) — Computation of exempt deficit. 


“taxable earnings” of a foreign affiliate of a corporation for a taxa- 
tion year of the affiliate is 


(a) where the year is the 1975 or any preceding taxation year of 
the affiliate, nil, and 


(b) in any other case, the total of all amounts each of which is 


(i) the affiliate’s net earnings for the year from an active bus- 
iness carried on by it in a country, 


(ii) the affiliate’s net earnings for the year in respect of its 
foreign accrual property income, 


(iii) to the extent that they have not been included under sub- 
paragraph (i) or deducted in determining an amount included 
under subparagraph (b)(i) of the definition “taxable loss” in 
this subsection, the earnings for the year as determined under 
paragraph (b) of the definition “earnings” in this subsection 
minus the portion of any income or profits tax paid to the 
government of a country for the year by the affiliate that can 
reasonably be regarded as tax in respect of those earnings, 


(iv) the affiliate’s net earnings for the year from dispositions 
of property used or held by it principally for the purpose of 
gaining or producing income from an active business carried 
on by it in a country that is not a designated treaty country 
(other than Canada), or 


Proposed Amendment — Reg. 5907(1)“taxable 
earnings” (b)(iii), (iv) 
(ili) the affiliate’s earnings for the year as determined under — 
paragraph (b) of the definition “earnings” minus the portion 
of any income or profits tax paid to the government of a 
country for a year by the affiliate that can reasonably be 
regarded as tax in respect of those earnings, or 


(iv) to the extent not included under subparagraph (ii), the 

affiliate’s net earnings for the year determined under 

paragraphs (c) to (f) of the definition “net earnings”, 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(16), will amend subparas. (b)(iii) and (iv) of the definition “taxable earn- 


ings” in subsec. 5907(1) to read as above, applicable in respect of Saree OL 


property that occur after December 18, 2009. 


S. 53 of the draft legislation provides that any assessment of a Micon s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before June 
30, 2011. 


Technical Notes (Sept. 10, 2010): The definition “axaisle earnings” is eloaar 
for the purposes of computing the taxable surplus and taxable deficit of a foreign 
affiliate. . 


Paragraph (b) of the definition “taxable earnings” is being amended to reflect the 
addition of paragraphs (e) and (f) to the definition “net eamings”. Paragraph (b) is 
also being restructured to simplify its language. As part of this restructuring, subpara- 
graph (b)(v) is being repealed. 


Proposed Addition — Reg. 5907(1)“taxable 
earnings”(b)(iv. 1) 
(iv.1) the amount, if any, by which — . . 
(A) the total of all amounts each of which is an amount 


required by paragraph (2.02)(a) to be included under 
this definition for the year 


exceeds . 
(B) the total of all amounts each of which is an amount 


required by paragraph (2.02)(b) to be deducted under 
this definition for the year, 


Application: The August 19, 2011 draft legislation (foreign aitats), subsec. 
30(15), will add subpara. (b)(iv.1) to the definition “taxable earnings” in subsec. 


Income Tax Regulations 


5907(1), applicable in respect of taxation years of a foreign affiliate of a taxpayer 
that end after August 19, 2011. 


See also Application under ITA s. 90 re éibhned reassessment ‘abadtine © 


Technical Notes: The definition “taxable earnings” is relevant for the purposes of 
computing the taxable surplus and taxable deficit of a foreign affiliate. 

Paragraph (b) of the definition “taxable earnings” is being amended to add a new 
subparagraph (iv.1) which capaures amounts that are re-classified from “exempt earn- 
ings” to “taxable earnings” under the anti-avoidance rule in new subsection - 
5907(2.02), as discussed below. 


(v) the affiliate’s net earnings for the year from dispositions 
of shares of the capital stock of another foreign affiliate of 
the corporation that were excluded property of the affiliate 
(other than dispositions to which paragraph 95(2)(c), (d) or 
(e) of the Act was applicable) or dispositions of partnership 
interests that were excluded property of the affiliate, 


reponse Repeal — Reg. 5907(1)taxable 
earnings”(b)(v) . 7 
Applicat n: The August. 27, 2010 draft legislation (Part 2— foreign afitiates), ub 


sec. 46(16), will repeal subpara. (b)(v) of the definition “taxable earnings” in subsec. 
Seat “aa in Seiten of peerage: of Sse it occur abe December 18, 
2009. ; 


S. 53 of the drat legislation eves that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded ‘because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
— to take into account this amendment, if the taxpayer 


©} elects i in iting i in respect of all of i its foreign affiliates that ~ section apply in 


respect of that provision, and 


(ii) files that election with the Minister Of ee Revenue la or before June 30, 
2011 


Technical Notes (Sept. 10, 2010) See under Reg. 5907)" fees earn- 
ings’(b)(iii),. Gv). Lo 


but does not include any amount included in the affiliate’s ex- 
empt earnings for the year; 


Related Provisions: Reg. 5910(1) — FA carrying on foreign oil & gas business 
deemed to have paid income or profits tax. 


“taxable loss” of a foreign affiliate of a corporation for a taxation 
year of the affiliate is 


(a) where the year is the 1975 or any preceding taxation year of 
the affiliate, nil, and 


(b) in any other case, the total of all amounts each of which is 


(i) the affiliate’s net loss for the year from an active business 
carried on by it in a country, 


(ii) the affiliate’s net loss for the year in respect of foreign 
accrual property income, 


(iil) the affiliate’s net loss for the year from dispositions of 
property used or held by it principally for the purpose of 
gaining or producing income from an active business carried 
on by it in a country that is not a designated treaty. country 
(other than Canada), or 


(iv) the affiliate’s net loss for the year from dispositions of 
shares of the capital stock of another foreign affiliate of the 
corporation that were excluded property of the affiliate (other 
than dispositions to which paragraph 95(2)(c), (d) or (e) of 
the Act was applicable) or dispositions of partnership inter- 
ests that were excluded property of the affiliate, 


Proposed Amendment — Reg. 5907(1)“taxable 
loss”(b)(ii ii), (iv) 


(iii) the affiliate’s loss for the year as determined under par- : 
agraph (b) of the definition “loss” minus the portion of any 
income or profits tax refunded by the government of a 
country for a year to the affiliate that can reasonably be re- 
garded as tax refunded in respect of that loss, or 


(iv) to the extent not included under subparagraph oe the 
affiliate’s net loss for the year determined under oo 
(c) to (f) of the definition “net loss”, 
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(a) the first day of the taxation year of the affiliate in which it 
last became a foreign affiliate of the corporation, 


(b) where the corporation is an acquiring corporation referred to 
in subsection 5905(5) and the subject affiliate is a particular af- 
filiate referred to in that subsection or another foreign affiliate in 
which such a particular affiliate had an equity percentage at the 
time referred to in that subsection, the last time at which that 
subsection was applicable in respect of the subject affiliate, and 


(c) where the subject affiliate is a foreign affiliate referred to in 
subsection 5905(1), (2), (8) or (9) or paragraph 5905(3)(b), the 
last time at which any of those subsections or that paragraph was 
applicable in respect of the subject affiliate 


“The August 21, 2010 draft lepistatior Part 2 — forei 
‘subsec 46(18), will amend paras. (b) and (c) of the definition “taxable surplus” in 
- ae aa? Doxcmye i _ 


“net loss” definition 


but does not include any amount included in the affiliate’s exempt 
loss for the year; 


“taxable surplus” of a foreign affiliate (in this definition referred 
to as the “subject affiliate’) of a corporation in respect of the corpo- 
ration is, at any particular time, the amount determined by the 
formula 


A-B 
in respect of the period beginning with the time that is the latest of 


these. ae 8 
flexibility in picking up aoe 
5905, as oey may be 


rules (as ner by Glance 41 of these eae ip subse ; io 
e consolidated net ee ae 


pocorn: 
the wow [ 


im) 
ra 
fe) 

= 
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= 
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oc 


y ies to Soecitiok: and dispositions oe for 
eign affiliate shares that occur after December 20, 2002. yO 


and ending with the particular time, where 


3 Prone’ Amendment — Reg. 5907(1 ie 
surplus’ between (c) and A : 


“where 
Applieaton: The: August ie 2011 draft Jegislation (foreign sain, subsec. 


A. is the total of all amounts, in respect of the peel each of which 
is 
(i) the opening taxable surplus of the subject affiliate as de- 


termined under subsection 5905(1), (2), (3), (5), (8) or (9) at 
the time established in paragraph (a), (b) or (c), 


surplus” in subsection Germ 


Reg. 
S. 5907(1) tax 


Proposed Amendment — Reg. 5907(1)“taxable 
surplus” A(i) 


(i) the opening taxable surplus, ‘if any, of the subject atti 

ate in respect of the corporation as determined under sec- 

tion 5905, at the time established in paragraph (b), 
Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(19), will amend subpara. (i) of the description of A in the definition “taxa- 
ble surplus” in subsec. 5907(1) to read as above, applicable after November 1999. _ 
S.'53 of the draft legislation provides that any assessment of a'taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer _ 


(i) elects in writing in respect of all of its ea affiliates that this section apply 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before Ju 
30, 2011. 


Technical Notes tetas 10, goes See under aia ss07 ‘taxable ie "0, . 


(c). 


(ii) the taxable earnings of the abies affiliate for any of its 
taxation years ending in the period, 


(iii) the portion of any dividend received in the period and 
before the particular time by the subject affiliate from an- 
other foreign affiliate of the corporation (including, for 
greater certainty, any dividend deemed by _ subsection 
5905(7) to have been received by the subject affiliate) that 
was prescribed. by paragraph 5900(1)(b) to have been paid 
out of the payer affiliate’s taxable surplus in respect of the 
corporation, 


(iv) an amount added to the taxable surplus of the subject 
affiliate or deducted from its taxable deficit in the period and 


before the particular time under any provision of subsection 
(12) or 2)! 


Proposed Addition — Reg. ssd7(i} takeble . 
_ surplus” A(iv.1) 


(iv.1) each amount that is required under section 5905 to be / 
included under this subparagraph in the pred and before 
the particular time, or. 


Application: The August 27, 2010 draft iegielocah (Past 2 toni affiliates 

subsec. 46(20), will add subpara. (iv.1) to the description of A in the definition “taxa- _ 
ble surplus” in subsec. 5907(1), applicable where a share of the capital stock of a 
foreign affiliate of a corporation is acquired by, otherwise becomes ae is 
disposed of by, a person after December 20, 2002. _ 


S. 53 of the draft legislation provides that any assessment of a one er’s tax, interest 
and penalties payable under the Act for any taxation year that en : 
which the draft legislation is assented to that would, in the absence of this section, be - 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


@ elects in writing in respect of all of its foreign affiliates that this section ply : 
in respect of that provision, and 


(ii) files that election with the dpe of National Revenue on or before Jun 
30, 2011. 


Technical Notes (Sept. 10, 201 ty See under Ree S807(1)axable ie 
(c). 


(v) an amount added, in the period and before the seer 
time, to the subject affiliate’s taxable surplus under para- 
graph (7.1)(e), and 


Proposed Amendment — Reg. 5907(1 aloe 
surplus”A(v) _ 
(v) an amount added, in the period andl before the pares i 
ular time, to the subject affiliate’s taxable surplus under — 
paragraph (7.1)(e) (as that paragraph applied to divi- 
dends paid on or before August 19, 2011), and 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(18), will amend subpara. (v) of the description of A in the definition “taxable 
surplus” in subsec. 5907(1) to read as above, applicable after August 19, 2011. 
See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: See under Reg. 5907(1)‘taxable surplus” opening words. _ 
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B_ is the total of those of the following amounts that apply in re- 
spect of the period: 

(i) the opening taxable deficit of the subject affiliate as deter- 

mined under subsection 5905(1), (2), (3), (5), (8) or (9), at 

the time established in paragraph (a), (b) or (c), 


P ened Amendment — Reg. 5907(1)“taxable 
a surplus” B(i) : 


I the subject affiliate 7 
espect 0 of the corporation as determined under jection 


payable under the Act for any taxation year the Guz aoe de day’ on. 
2 legislation | is assented to that would, in the absence of this : Seto, be 


(ii) the taxable loss of the subject affiliate for any of its taxa- 
tion years ending in the period, 

(iii) the portion of any income or profits tax paid to the gov- 
ernment of a country by the subject affiliate that can reasona- 
bly be regarded as having been paid in respect of that portion 
of a dividend referred to in subparagraph (iii) of the descrip- 
tion of A, 

(iv) the portion of any whole dividend paid by the subject 
affiliate in the period and before the particular time deemed 
by paragraph 5901(1)(b) to have been paid out of the subject 
affiliate’s taxable surplus in respect of the corporation, 


Proposed Amendment — Reg. shah yee 
: - _ surplus” B(iv). 

(iv) the portion of any whole dividend paid ne y the ec : 
affiliate in the period and before the particular time deemed _ 
by perp 5901(1)(b) or, if subsection 5901(1.1) applied 
_ hole dividend, paragraph 5901(1)(a.1) t to have been — 
of the subject efile Ss eee supine in r 


isla on foxisn iti eo; sobs 
en spars Gv) o the description of Bin 1 the defin 


Technical Notes: See ‘under Ree 5907(1) “taxable wnt airless 


(v) each amount that is determined under paragraph 
5902(4)(b) or subparagraph 5905(2)(a)(ii), (6)(a)(ii) or 
(8)(a)Gi) i in the period and before the particular time, or 


g joposed Amendment. — Reg. 5907(1 eae : 
_ Surpls PO? 


Oo be inc sods pincted this mire mere or subpage 
D)(K)xi) is as to taxation | years Bee end before 


able surnl in subsec. 5907( 1) to read as above, ee after November 1999, 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 

and penalties payable under the Act for any taxation year ‘that ends before the day on - 

which the draft legislation is assented to that would, in the absence of this section, be 

precluded because of subsecs. 152(4) to (5) of the Act shall be made ‘to He sae 

necessary to take into account this amendment, if the taxpayer | 
—@ elects in writing in respect of all of its foreign vp that this» section mi apoly : 
in respect of that provision, and : — 
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(c) where the subject affiliate is a foreign affiliate referred to in 
subsection 5905(1), (2),:(8) or (9) or paragraph 5905(3)(b), the 
last time at which any of those subsections or that paragraph was 
sac in respect of the subject affiliate 


Proposed Amendment — Reg. 
e7(l) underlying: for 


(vi) an amount, in the period and before the particular time, 
deducted from the taxable surplus of the subject affiliate or 
added to its taxable deficit under any pomaiirm of subsection 
(1.1) or (1.2); 


Related Provisions: ITA 34.2(8)(b) — Whether corporate partner ‘stub-period ac- 
crual-applies; ITA 257 — Negative amounts, in formulas; Reg. 5905(1)— Acquisition 
or disposition of foreign affiliate; Reg. 5905(3) —Effect of foreign.merger; Reg. 
5905(4)(a)(ii), 5905(4)(b) — Inclusion in taxable surplus on disposition of share; Reg. 
5905(5.1) — Taxable surplus after amalgamation of corporation holding foreign affili- 
ate; Reg. 5905(5.2) — Taxable surplus after windup of corporation holding foreign af- 
filiate\; Reg. 5905(6)(a)(ii) — Computation of taxable surplus; Reg. 5907(1)“taxable 
deficit” —- Where A-B is negative; Reg. 5910(1) — FA carrying on foreign oil & gas 
business deemed to have paid income or profits tax. 


“underlying foreign tax” of a foreign affiliate (in this definition 
referred to as the “subject affiliate”) of a corporation in respect of 
the corporation is, at any particular time, the amount, determined by | 
the formula 


inderlying foreign tax” is 
uctibility of dividends re- 


A-B 
in respect of the period beginning with the time that is the latest of 


josed Amendment — Reg. Fras Wobeanmts dil 
between (b) and A. 


the ‘nee ccaetiee Sere tax? in subsed, 
des dea of A to read as above, nee after 


Reg. 5907(1)underiying 
- \ opening: werd A 


? an 1 :2), in esnect of 
ign affiliate of a corporation for taxation years of the foreign affili- 
it m years of alias that ead aler March, 4, 70). 


(i) the opening underlying foreign tax of the sisi affiliate 
as determined under subsection 5905(1), (2), (3), (5), (8) or 
ae at ieee time established in paragraph (a), (b) or (c), 


v oe o m . Proposed Ame! idment — Reg. 
(a) the first eae of the taxation year of the shibjeetth affiliate in -_seortt)sunderiying for ign ae 


which it last became a foreign affiliate of the corporation, 


yir 
ct of the corporation as determined spider 


(b) where the corporation is an acquiring corporation referred to — 
~ time established i bss an lyt (b), 


in subsection 5905(5) and the subject affiliate is a particular af- 
filiate referred to in that subsection or another foreign affiliate in 
which such a particular affiliate hadan equity percentage at the 
time referred to in that subsection, the last time at which that 
subsection was applicable in respect of the subject affiliate, and 
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S. 53 of the draft legislation provides that any assessment of a taxpayer's tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in Tespect of all of its ‘foreign’ afi liates ie mis section ~ 
in respect of that provision, and ~ 
(ii) files that election with the Minister o tow! Revenue on or before Ji 
30, 2011. : a 
Technical Notes (Sept. 10, 2010) See vides Rep sso) uneying ~~ 
tax”(b), (¢). aie . : _ Mit 


(ii) the portion of any income or retite't tax paid to the gov- 
ernment of a country by the subject affiliate that can reasona- 
bly be regarded as having been paid in respect of the taxable 
earnings of the affiliate for a taxation year ending in the 
period, 


Proposed Amendment — € 
_ 5907(1)“underlying foreigr ta 


(ii) ie portion of any income or profits tax. paid to the — 
government of a country by the subject affiliate that can — 
reasonably be regarded as having been paid in respect of 
the taxable earnings, including for greater certainty. any 
_ amounts included because of paragraph (2.02)(a) in 
_ computing the taxable earnings, of the affiliate fora es 
: ation year sen: in he ped " “ 


e definition mundedyie 
foreign tax” in subsec. 5907(1) to read as above, applicable in respect of taxation — 
years of a foreign affiliate of a taxpayer that end after August 19, 2011. 5 


See also Application under IFA s. 90 re extended reassessment dline. 
Technical Notes: See under Reg. 5907(1)“underlying foreign tax” opening words. 


(iii) the portion of any income or profits tax referred to in 
subparagraph (iii) of the description of B in the definition 
“taxable surplus” in this subsection paid by the subject affili- 
ate in respect of a dividend received from any other roreien 
affiliate of the corporation, 


(iv) each amount that was prescribed by paragraph 
5900(1)(d) to have been the foreign tax applicable to the por- 
tion of any dividend received in the period and before the 
particular time by the subject affiliate from another foreign 
affiliate of the corporation (including, for greater certainty, 
any dividend deemed by subsection 5905(7) to have been re- 
ceived by the subject affiliate) that was prescribed by para- 
graph 5900(1)(b) to have been paid out of the payer affili- 
ate’s taxable surplus in respect of the corporation, or 


(v) the amount by which the subject affiliate’s underlying 
foreign tax is required to be increased by any provision of 
subsection (1.1) or (1.2), 


B is the total of those of the following amounts that apply in re- 
spect of the period: 


(i) the portion of any income or profits tax refunded by the 
government of a country to the affiliate that can reasonably 
be regarded as having been refunded in respect of the taxable 
loss of the subject affiliate for a taxation year ending in the 
period, 


(ii) the underlying foreign tax applicable to any. whole divi- 
dend paid by the subject affiliate in the period and before the 
particular time deemed by paragraph 5901(1)(b) to have been 
paid out of the subject affiliate’s taxable surplus in respect of 
the Oe before that time, 


___ Proposed Amendment — Reg. _ 
5907(1)“unde X 


(ii) the underlying foreign tax applicable to an whore 
dividend paid by the subject affiliate in the period and _ 


before the particular time deemed by paragraph — 


5901(1)(b) or, if subsection 5901(1.1) applied 
whole dividend, paragraph 5901(1)(a.1) to have been’ 


Income Tax Regulations 


paid out Of The’ subject affiliate’s taxable surplus i in Te- 
: Spect of the corporation before that time, 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(23), will amend subpara. (ii) of the description of B in the definition “underlying 
tax” in subsec. 5907(1) to read as above, applicable after August 19, 2011. 


Application under ITA s. 90 re extended reassessment deadline. 7 
lotes: See under Reg. 5907(1)“underlying foreign tax” opening words. 


(iii) each amount that is required by paragraph 5902(4)(c) or 
subparagraph 5905(2)(a)(iii), (6)(a)(iii) or (8)(a)(iii) to be de- 
ducted in the period and before the particular time in comput- 
ing the beat affiliate’s underlying foreign tax, or 


: '?P posed Amendment — Reg. — 
_5907(1)"underiying foreign tax”B(iii) _ : 
a t required under section 5902 or. 
- 5905 to be included under this subparagraph, or subpara- 
graph (DOC) as. it appli Sto taxation years that end before. : 


4 of the cane of B in the definition 
rlying — tax” in subsec. 5907(1) to read as above, oy after No- 
199 


and penalties payable under the Act for any seit year that a ti the cys on 


which the draft legislation is assented to. that a tee absence of this loomeen be 


ded because of subsecs. 152(4 
to we into oe this. a 


v) the amount by which the ditiidet affiliate’s underlying 
foreign tax is required to be decreased in the period and 
before the particular time by any provision of subsection 
(1.1) or (1.2); 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 5905(1) — 
Acquisition or disposition of foreign affiliate; Reg. 5905(3) — Effect of foreign 
merger; Reg. 5905(4)(a)(iii), (6) — Inclusion in UFT on disposition of share; Reg. 
5905(5.1) — UFT after amalgamation of corporation holding foreign affiliate; Reg. 
5905(5.2) — UFT after windup of corporation holding foreign affiliate; Reg. 
5905(6)(a)Gii) — Computation of UFT; Reg. 5907(1.03) — Exclusion of artificially 
generated amounts; Reg. 5910(1) — FA carrying on foreign oil & gas business deemed 
to have paid income or profits tax. 


“underlying foreign tax applicable” in respect of a corporation to 
a whole dividend paid at any time on the shares of any class of the 
capital stock of a foreign affiliate of the corporation by the affiliate 
is the total of 


(a) the proportion of the underlying foreign tax of the affiliate at 
that time in respect of the corporation that 


(i) the portion of the whole dividend deemed to have been 
paid out of the affiliate’s taxable surplus in respect of the 
corporation 
is of 
(i) the affiliate’s taxable surplus at that time in respect of the 
corporation, and 
(b) except with respect to any whole dividend referred to in sec- 
tion 5902, in any case where throughout the taxation year of the 
affiliate in which the whole dividend was paid 


(i) there is no more than one class of shares of the capital 
stock of the affiliate issued and outstanding, 


(ii) the surplus entitlement percentage of the corporation in 
respect of the affiliate is 100 per cent, or 

(iii) there is not more than one shareholder who owns shares 
of the capital stock of the affiliate, 


any additional amount in respect of the whole dividend that the 
corporation claims in its return of income under Part I of the Act 


2078 


Part LIX — Foreign Affiliates 


in respect of the whole dividend, not exceeding the amount that 
is the lesser of 


(iv) the amount by which the portion of the whole dividend 
deemed to have been paid out of the affiliate’s taxable sur- 
plus in respect of the corporation exceeds the amount deter- 
mined under paragraph (a), and 


(v) the amount by which the underlying foreign tax of the 
affiliate in respect of the corporation immediately before the 
whole dividend was paid exceeds the amount determined 
under paragraph (a); 


i — Ret era 


‘amount by which \ the port t 
> been ane out aes th . ae s taxable sur- 


ion “underlying foreign tax appli- 


a corporation resident in _ 


eign affiliate of the cor- 
Poulson that allows 


taxable ae : 7 cu 
(iii) of the “underlying foreign eee definiti on are being oe 

“whole dividend” paid at any time on the shares of a class of the 
capital stock of a foreign affiliate of a taxpayer resident in Canada 
is the total of all amounts each of which is the dividend paid at that 


time on a share of that class except that 


(a) where a dividend is paid at the same time on shares of more 
than one class of the capital stock of an affiliate, for the purpose 
only of section 5900, the whole dividend referred to in section 
5901 paid at that time on the shares of a class of the capital stock 
of the affiliate is deemed to be the total of all amounts each of 
which is the dividend paid at that time on a share. of the capital 
stock of the affiliate, 


(b) where a whole dividend is deemed by paragraph 5902(1)(c) 
to have been paid at the same time on shares of more than one 
class of the capital stock of an affiliate, for the purpose only of 
that paragraph, the whole dividend deemed to have been paid at 
that time on the shares of a class of the capital stock of the affili- 
ate is deemed to be the total of all amounts each of which is a 


Reg. 
S. 5907(1) who 


whole dividend deemed to have been paid at that time on the 
shares. of a class of the capital stock of the affiliate, and 


Preposed Amendment — Reg. 5907(1)“whole 
dividend”(b) 


+ ©) oe € a whole dividend is deemed by subparagraph 
5902(1 )(i) to have been paid at the same time on shares of © 
more than one class of the capital stock of an affiliate, for the — 
‘purpose only of that subparagraph, the whole dividend deemed 
to have been paid at that time on the shares of a class of the 
capital stock of the affiliate is deemed to be the total of all 
amounts each of which is a whole dividend deemed to have 
__ been paid at that time on the shares of a class of _ capital 
ys stock of the affiliate, and 


pau | 
5907( 1) to read as above, applicable to sleion made in respect of aa that 
occur after December 18, 2009. 


slation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 


led because of subsecs. 152(4) to (S) of he Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer _ : 
@ elects in writing in respect of all of its es: iy that — section apply 
i respect of that provision, and — ~ i j 

Gi). files that election with the Minister of National Revenue on or before June 
- 30, 2011. ; 
Technical Notes (Sept. 10, 2010): The a nites Whole cyidene is ear 
for the purposes. of determining the portion of a dividend paid out of the various 

lus accounts of a foreign affiliate under subsection 5900(1). 


Consequential to the amendments being made to section 5902, paragraph (b) of the 
definition “whole dividend” is being amended to replace the reference in that para- 
aragraph 5902(1)(c) with a reference to subparagraph 5902(1)(a)(ii). 


Proposed Amendment — Reg. 5907(1)“whole 
ay dividend” (b) [transitional] 


Application: The August 27,2010 draft legislation (Part 2 — foreign affiliates), s. 51, 
re ds | as follows: 


: ) D1. Subject to section so if a corporation resident in Canada elects in writing in 
~ yespect of all of its foreign affiliates and files the election with the Minister of 
National Revenue on or before the day that is the later of the corporation’s fil- 
ing-due date Jor the corporation’ ’s taxation year that includes the day on which 
this Act is assented to and the day that is one year after the day on which this Act 
___ is assented to, the following rules apply, namely, 
. {see Proposed Amendment — Reg. 5902(1) [transitional] —ed.] 
9), (c) [see Proposed Amendment — Reg. 5905(1) [transitional] — ed.] 
(d) if there is a designated section 93 election [defined in para. (a) above, 
- reproduced under Proposed Amendment — Reg. $902(1) as 
ed, 
Gi) [see Proposed Addition — Reg. 5905.1 [transitional] — ed.]; 
Oi) paragraph (b) of the definition “whole dividend” in subsection 
590K 1) of the Regulations is, in ge a the soe: section 93 
election, to be read as follows: 
vee (b) where a whole dividend is deemed by paragraph 5902(1)(g) to 
have been paid at the same time on shares of more than one class 
of the capital stock of an affiliate, for the purpose only of that 
_ paragraph, the whole dividend deemed to have been paid at that 
time on the shares of a class of the capital stock of the affiliate is 
deemed to be the total of all amounts each of which is a whole 
_ dividend deemed to have been paid at that time on the shares of a 
class of the capital stock of the affiliate, and 


: : (ili) [see Proposed Amendment — Reg. 5908(8)(c) [transitional] — ed.] 
See also s. 52 of the draft legislation, reproduced under Reg. 5902(1) [transitional]. 
Technical Notes (Sept. 10, 2010): See under Reg. 5902(1) [transitional]. 


(c) where more than one whole dividend is deemed by paragraph 
5900(2)(b) to have been paid at the same time on shares of a 
class of the capital stock of an affiliate, for the purposes only of 
paragraph 5900(1)(d) and the definitions “underlying foreign 
tax” and “underlying foreign tax applicable” in this subsection, 
the whole dividend deemed to have been paid at that time on the 
shares of a class of the capital stock of the affiliate is deemed to 
be the total of all amounts each of which is a whole dividend 
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deemed to have been paid at that time on the shares of a class of 
the capital stock of the affiliate and all of that whole dividend 
shall be deemed to have been paid out of the affiliate’s taxable 
surplus in respect of the corporation. 
History: Subsec. 5907(1) definitions amended and rearranged by P.C. 1997-1670, sub- 
sec. 8(1), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a taxpayer that begin after 1994, except that 
(a) the definitions apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate; and 
(b) in applying the definitions for taxation years of a foreign affiliate of a taxpayer 
that begin before 1996 and in respect of which subsecs. 5907(11)-(11.2) (as 
amended) do not apply, the references to “designated treaty country” shall be read 
as “country listed in subsection (11)”. 
Cl. 5907(1)(a)(G)(C) amended by P.C. 1996-571, s. 2, April 23, 1996, Canada Gazette, 
Part II, May 1, 1996, applicable to taxation years that end after February 21, 1994. 
Subpara. 5907(1)(d)(vi.1) substituted, applicable in respect of 1976 et seq.; subparas. 
(1)(d)(vii.2) and (1)(k)(vi.2) added and (1)(d)(xiv) and (1)(k)(xiii) substituted, applica- 
ble for purposes of making computations under Part LIX after March 15, 1989; sub- 
paras. (1)(d)(xii.1) and (1)(k)(xi.1) substituted, effective from November 13, 1981; that 
portion of subpara. (1)(m)(ii) preceding cl. (A) substituted, applicable (by subsec. 5(6) 
as amended by P.C. 1994-1129, July 4, 1994, Canada Gazette, Part Il, July 27, 1994, 
applicable after March 15, 1989) in respect of whole dividends paid after 1987; by P.C. 
1989-321, subsecs. 3(1) to (8), March 2, 1989, Canada Gazette, Part Il, March 15, 
1989. 
Cl. 5907(1)(b)()(B) substituted, cl. 5907(1)(b)(i)(C) added, applicable in respect of 
capital gains from dispositions of property made after November 12, 1981; cl 
5907(1)(c)(i)(B) substituted, cl. 5907(1)(c)(i)(C) added, applicable in respect of capital 
losses from dispositions of property made after November 12, 1981; subparas. 
5907(1)(d)(ii), (ii), (iv), (vi), (viii), para. 5907(1)(g), all that portion of para. 
5907(1)(d) following subpara. (xi) substituted and subparas. 5907(1)(d)(vii.1), (£)(iii), 
(f)(iv) added, applicable commencing November 13, 1981; cls. 5907(1)(i)(Gi)(D), (EB), 
and (j)(ii)(C), (D) added, applicable in respect of dispositions made after November 12, 
1981; cl. 5907(1)G)Gi)(B), subparas. 5907(1)(k)(i), (iti), (iv), (vi), (vii), 5907(1)() (ii), 
(iii), (iv), (vii), (x), all that portion of para. 5907(1)(k) following subpara. (x), all that 
portion of subpara. 5907(1)(m)(ii) preceding cl. (A) substituted and subparas. 
S907(1)G)(vi.1), 5907(1)()(vii.1), (xi), added applicable commencing November 13, 
1981 by P.C. 1985-467, subsecs. 4(1)-(22), February 14, 1985, Canada Gazette, Part 
II, March 6, 1985. 
Subparas. 5907(1)(d)(vi.1) added, 5907(1)(d)(x), (xiv) substituted by P.C. 1980-503, 
subsecs. 5(1)—(3), February 8, 1980, Canada Gazette, Part Il, February 27, 1980, effec- 
tive in respect of 1976 et seq. 


Proposed Addition — Reg. 5907(1.001) 


(1.001) [Transitional rule before 2013 only; see Application anno- 
tation below — ed.] For the purposes of subparagraph (ii) of the 
description of A, and subparagraph (ii) of the description of B, in 
the definition “hybrid surplus” in subsection (1). 


(a) if a foreign affiliate of a corporation redeems, bua or 
cancels shares of its capital stock those shares are, for greater 
certainty, deemed to be disposed of to the affiliate by the per- 
son or partnership that, immediately before the redemption, ac- 
quisition or cancellation, holds those shares; 


(b) if a partnership redeems, acquires or cancels interests in the © 
partnership those interests are, for greater certainty, deemed to 
be disposed of to the partnership by the person or partnership 
that, immediately before the redemption, acquisition or cancel- 
lation, holds those interests; and 


(c) if a person or partnership is deemed under subsection 40(3) 
of the Act to have disposed of shares of the capital stock of a 
corporation, the person or partnership is deemed to have dis- 
posed of those shares to itself. 

Application: The August 19, 2011 draft legislation (foreign affiliates), para. 


30(53)(c), will add subsec. 5907(1.001), applicable in respect of dispositions that oc- 
cur after August 19, 2011 and before 2013. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Income Tax Regulations 


(1.01) [Interpretation for ITA 113] — For the purpose of section 
113 of the Act, “exempt surplus” and “taxable surplus” have the 
mmsenngs assigned by subsection (1). 


Proposed Amendment — Reg. s907(t 01) 
a 01) [Interpretation for ITA 113] — For the purposes of sec- 


tion 113 of the Act, “exempt surplus”, “hybrid surplus” and 


“taxable surplus” have the meanings assigned by subsection (1). 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(25), will amend subsec. 5907(1.01) to read as above, applicable after August 19, 
2011. 


See also Application. under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5907(1.01) provides that, for the | purposes of section 
113 of the Act, “exempt surplus” and “taxable surplus” have the meanings assigned 
by subsection 5907(1). Subsection 5907(] 1.01) is being amended to. oe pow 

. “hybrid surplus” has the meaning provided by subsection 5907(1). 


History: Subsec. 5907(1.01) added by P.C. 1997-1670, subsec. 8(1), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994; unless 
(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 
(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(1.02) [“Qualifying interest”, “related”] — In paragraph (d) of 
the definition “exempt earnings” in subsection (1), the determina- 
tion of whether a corporation 


(a) has a “qualifying interest” in respect of a foreign affiliate 
throughout a taxation year, or 


(b) is related to another corporation throughout a taxation year 


shall be made as it would for the purpose of paragraph 95(2)(a) of 
the Act. 


Proposed Repeal — 5907(1.02) 


Applicati The August 27, 2010 draft legislation (Part 2 — foreign affiliates), sub- 
sec. 46(30), will repeal subsec. 5907(1.02), applicable to taxation ian of a foreign 
affiliate of a taxpayer that begin after 2008. : 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer _ 


_@ elects i in writing in respect of all of its irc affiliates that tts section apply in 
spect of that provision, and 


(ii) files that election with aC oo of National Beye on or ere Fine 30, 
2011 


(Sent 1 0, 2010): Sabseouon 907(1. 02) is an ioepein provi- 
sion for the purposes of the definition “exempt earnings” in subsection 5907(1). It en- 
sures that the determination of whether a corporation has a “qualifying interest” in re- 
spect of a foreign affiliate throughout a taxation year, or is related to another 
corporation throughout a taxation year, is to be Eis: as it won for the purpose 7 
paragraph 95(2)(a) of the Act. 

The Budget 2007 Act changes to paragraph 95(2)(a) and the amendments herein . 
paragraph (d) of the definition “exempt earnings” in subsection 5907(1) have removed 
any need for the Carcrninetions contained in subsection sn" 1,02). As such, i is being 
repealed. _ re 


leat Addition — 5907(1 02), 5 


a 02) [New FA deemed rewiderit in treaty cBney 
throughout year] — For the purposes of paragraph (d) of the 
definition * ‘exempt earnings” and paragraph (c) of the definition 

“exempt loss” in subsection (1), if a foreign affiliate of a corpora- 
tion becomes a foreign affiliate of the corporation in a taxation 
year of the affiliate, otherwise than as a result of a transaction be- 
tween persons that do not deal with each other at arm’s length, 
and the affiliate is resident in a designated treaty country at the 
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end of the inl the aes is deemed to host Ne) ge is Poet 
out the year. : 


Application: The ‘August 7; 2010 draft legislation wail’ eieies Aialiaccs), 
subsec. 463 1), will a subsec. 5907( i 02), — in nee of “ge years of 


S. 53 of the draft ee oe that any assessment ofa taxpayer’ s tax, interest 
a penalties payable under: the Act for any | taxation ar that ends befor He By on 
th is the absence of this 


sity elects in writing in respect of all of its. trie niitintes hat this section oe 
in respect of that Provision, and 


_ (ii) files that « 


on ‘ “exempt loss” in subsection n SeCRe It uiows Reet affiliates that 
would not otherwise meet the requirement in those’ paragraphs to be resident in a 
designated treaty country throughout the year to meet that requirement where they 
become a foreign affiliate in the year, otherwise than as a result of a non-arm’s length 
transaction, and are resident in a designated treaty country at the end of that year. 


History: Subsec. 5907(1.02) added by P.C. 1997-1670, subséc. 8(2), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997,-applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 


before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at | 


a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Proposed Addition — Reg. 5907(1.03)-(1.06) 


3) [Artificial foreign tax credit ge erators] — For the 
purposes of the description of A in the definition “underlying for- 
eign tax” in subsection (1), income or profits tax paid in respect of 
the taxable earnings of a particular foreign affili te of a corpora- 
tion or in respect of a dividend received by the particular affiliate © 
from another foreign affiliate of the corpot 
which the underlying foreign tax of the par 
other foreign affiliate of the corporation is required by subsection 
(1.1) or (1.2) to be increased, is not to include any income or prof- 
its tax paid, or amounts by which the underlying foreign tax is 
otherwise so required to be increased, as the case may be, in re- 
spect of income of the particular affiliate a taxation year of the 
affiliate if, at any time in the year, a part lar person or partner- 
ship that is, at any time in the year, a pertinent person or partner- 
ship in respect of the corporation is considered, under the income 
tax laws (referred to in subsections (1.04) and (1.05) as the “rele- 
vant foreign tax law’’) of any country other than Canada under the 
laws of which any income of the particular affiliate is subject to 
income taxation, 


(a) to own less than all of the shares. of the pital stock of a 
_ corporation that is, at any time in the year, a pertinent person 
or partnership in respect of the corporation that are considered 
~ to be owned by the particular person or PAGED, for the pur- 
poses of the Act, or 


(6) to have a lesser direct or in irect fans of the income of a _ 


: partnership that is, at any time in the year, a pertinent person or 
partnership in respect of the corporation than the particular 
person or partnership is considered to have for the purposes of 
the Act. 

Related Provisions: ITA 91(4.1), 126(4.11) Bpatiue rules; Reg. 5907(1.04) — 
Exception — hybrid entities; Reg. 5907(1.05) — Exception — partnerships; Reg. 
5907(1.06) — “Pertinent person or partnership”. 


(1.04) [Exception — hybrid. entities] on te purposes of 
paragraph (1. 03)(a), a pertinent person or partnership in respect of 
the corporation is not to be considered to own less than all of the 
shares of the capital stock of a corporation under the relevant for- 


ation, and amounts by — 
icular affiliate or any 
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eign tax law that are ‘considered to be owned for the purposes of 
the Act so ecause the pertinent person or partnership or the 


corporation is not pee as a als ao cer ao relevant for- 


Related Provisions 


oe 


(2.05) on —  danderehibel — For the purposes of 
Pe te ad ae a member of a peer is not to be con- 


poses (o) Fe Act ae because of one. or more Ve the Aa 


(a) a difference between the relevant fo oreign tax law and the 
Act i in the manner of ; 


i) computing the income of the partnership, or 


_ (ii) allocating the i income of the partnership because of the 
admission to, or. withdrawal fers the socom asl nig a any of 
its members; 


. (b) the treatment of the: seuiere as a corporation under sid 


relevant foreign. tax law; or as 
the member is ‘nov ‘ented as a ‘corporation 
under the relevant foreign tax law. 


Related Provisions: ITA 914.3), 126(4. 12) an Parallel rules; Reg. 5H07 y Mle - 
Pertinent person or eee 


(1. 06). [Pertinent person or partnership] - - For ae purposes 
of this subsection and subsections (1.03) and (1. 04), a “pertinent 
person or partnership” in respect of a ee at any time 
means a person or a partnership that is, at that time, 


(a) the corporation; 


(b) a person (other than a Bartnctahip) that i is: alow in Can- 
ada and does not, at that time, deal’ at arm’ s dength with the 
. corporation; 


a) a foreign affiliate of 
(i) the corporation, 


Gy a person ‘that is at that time a pertinent person or part- 
nership in respect of the corporation under this subsection 
because of paragraph (b), or 
(iii) a partnership that is at that time a ‘pertinent pee or 
_ partnership i in respect of the corporation under this subsec- 
tion: ‘because of paragraph veg Of a. 


_ @) a partnership a member of. which is at that one. a perncae 
person or Parinesship! in. ie oh the: 2 elieeee maser this 


_ subsection. 
Related Provisions: ITA. 914 5) —- Parallel rule. 


Application: ‘The August 27, 2010 draft legislation (Part 36 — cigthet amendments), 
subsec. 30(2), will add subsecs. 5907(1.03) to (1.06), applicable to income or profits 
tax paid, and amounts referred to in‘subsecs. 5907(1.1) and (1.2), in respect of the 


income of a foreign affiliate of a corporation for taxation years of the foreign affiliate _ 


that end in taxation years of the corporation that end after March 4, 2010, except that, 
for taxation years of the corporation that end before August 28, 2010, 


i subsecs. $907(1.03) ‘and (1.04) are to be read as follows: 


* (1.03) For the purposes of the description of A in the definition ‘ ‘underly- 
ing foreign tax” in subsection (1), income or profits tax paid in respect of 
_ the taxable earnings of a particular foreign affiliate ofa corporation or in 
respect of a dividend received by the particular affiliate from another for- 
eign affiliate of the corporation, and amounts by which the underlying for- 
© eign tax of the particular affiliate, of any other foreign affiliate of the cor- 
poration, is required by subsection (1.1) or (1.2) to be increased, shall not 
- include any income or profits tax paid, or amounts by which the underly- 
_ing foreign tax is otherwise so required to be increased, as the case may 
be, in respect of income of the particular affiliate that is earned during a 
period in which 


(a) the corporation is considered, under the income tax laws (referred 
to in subsection (1.04) as the “relevant foreign tax law”) of any coun- 
try, other than Canada, under the laws of which, the income of the 
particular affiliate i is subject. to income taxation, to own less than all of 
the shares of the capital stock of the ‘particular affiliate, of another 
foreign affiliate of the corporation in which the particular affiliate has 


an equity percentage, or of another foreign affiliate of the corporation 
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that has an equity percentage in the particular affiliate, that are consid- 
ered to be owned by the corporation for the purposes of the Act, or ot 


(b) the corporation’s share of the income of a partnership that owns, 
based on the assumptions contained in paragraph 96(1)(c) of the Act, 
shares of the capital stock of the particular affiliate is, under the in- 
come tax laws (referred to in subsection (1.05) as the “relevant foreign 
tax law’’) of any country, other than Canada, under the laws of which 
the income of the partnership is Subject to income taxation, less than 
its share of the income for the purposes of the Act. Le 


(1.04) For the purposes of paragraph (1.03)(a), a corporation is not io be 
considered to own less than all of the shares of the capital stock of a for- 
eign affiliate of the corporation under the relevant foreign tax law that are _ 
considered to be owned for the purposes of the Act solely because the — 
corporation or the foreign affiliate is not treated as a een under the 
relevant foreign tax law. 


(b) the opening words of subsec. 5907(1 05) are to be cad as s follows: 


(1.05) For the purposes of paragraph te 03)(b), a member ofa partnership 
is not to be considered to have a lesser share of the income of the partner- 
ship under the relevant foreign tax law than for the ode t of the Act 
solely because of one or more of the following: ~~ 


(c) s. 5907 is to be read without reference to its subsec. (1.06). 


Technical Notes (Sept. 10, 2010): The amendment to the definition “underlying 
foreign tax” (“UFT”) in subsection 5907(1) and the introduction of new subsections 
5907(1 03) to (1.06) are analogous to the amendment to the definition “foreign ac- 
crual tax” in subsection 95(1) of the Act and the introduction of new subsections 
91(4.1) to (4.5). Please refer to the commentary to those provisions for further de- _ 
tails. The only notable distinction between the two sets of rules is the absence, in the 
UFT rules, of an equivalent to paragraph 91(4.1)(b) of the Act. This is because the 
UFT rules are relevant only for the computation of deductions in computing the taxa-_ 
ble income of a taxpayer under section 113 of the Act and, as such, the rules in 
subsection 96(1) of the Act that deem a partnership to be a person resident in Canada . 
are not applicable. In other words, a partnership cannot be a mie for the pure 
poses of the UFT rules. y 


The amendment to the definition “underlying foreign tax” in cubscerion 5907(1) and 
the introduction of new subsections 5907(1.03) to (1 .06) apply to income or profits 
tax paid, and amounts referred to in subsections 5907(1.1) and (1.2), in respect of the 
income of a foreign affiliate of a corporation for taxation years of the foreign affiliate 
that end in taxation years of the corporation that end after March 4, 2010. However, 
there are transitional rules for taxation years of the corporation that end on or before 
August 27, 2010. 


Federal Budget, Supplementary oration, March 4, 2010: See under ITA 
126(4.11). | 


(1.1) [Where FA is member of consolidated group] — For 
the purposes of this Part, where, pursuant to the income tax law of a 
country other than Canada, a group of two or more foreign affiliates 
(in this subsection referred to as the “consolidated group”) of a cor- 
poration resident in Canada that are resident in that country deter- 
mine their liabilities for income or profits tax payable to the govern- 
ment of that country for a taxation year on a consolidated or 
combined basis and one of the affiliates (in this subsection referred 
to as the “primary affiliate’) is responsible for paying, or claiming a 
refund of, such tax on behalf of itself and the other members of the 
consolidated group (hereinafter referred to as the “secondary affili- 
ates”), the following rules apply: 


(a) in respect of the primary affiliate, 


(i) any such income or profits tax paid by the primary affili- 
ate for the year shall be deemed not to have been paid and 
any refund to the primary affiliate of income or profits tax 
otherwise payable by it for the year shall be deemed not to 
have been made, 


(ii) any such income or profits tax that would have been pay- 
able by the primary affiliate for the year if the primary affili- 
ate had no other taxation year and had not been a member of 
the consolidated group shall be deemed to have been paid for 
the year, 


(iii) to the extent that 


(A) the income or profits tax that would otherwise have 
been payable by the primary affiliate for the year on be- 
half of the consolidated group is reduced by virtue of any 
loss of the primary affiliate for the year or any previous 
taxation year, or 
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(B) the primary affiliate receives, in respect of a loss of 
the primary affiliate for the year or a subsequent taxation 
year, a refund of income or profits tax otherwise payable 
for the year by the primary affiliate on behalf of the con- 
solidated group, 


the amount of such reduction or refund, as the case may be, 
shall be deemed to have been received by the primary affili- 
ate as a refund for the year of the loss of income or profits 
tax in respect of the loss, 


(iv) any such income or profits tax that would have been pay- 
able by a secondary affiliate for the year if the secondary af- 
filiate had no other taxation year and had not been a member 
of the consolidated group shall at the end of the year, 


(A) to the extent that such income or profits tax would 
otherwise have reduced the net earnings included in the 
exempt earnings of the secondary affiliate, be deducted 
from the exempt surplus or added to the exempt deficit, as 
the case may be, of the primary affiliate, and 


Proposed Addition — Reg. 5907(1.1)(a)(iv)(A.1) 


_ (A.1) to the extent that such income or profits tax would 
otherwise have reduced the hybrid surplus or intreasod 
: o ‘the hybrid deficit of the secondary affiliate, 


(D be deducted from the hybrid surplus or added to 
_ the hybrid deficit, as the case ney be, of the penalty 
affiliate, and; 


Il) be added to the hybrid underlying es of the a - 
- mary affiliate, and | 


Application Th ugust 19, 2011 draft pe laGon Goscign fan. subsec. 
30(26), will add cl. 5907 (1.1)(a)Giv)(A.1), applicable in respect of taxation years of a 
foreign ; affiliate of a taxpayer that end after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5907( 1.1) contains rules for the computation of the 
surpluses and deficits of a foreign affiliate where the affiliate is a member of a group 
of foreign affiliates that files a consolidated or combined return in a foreign country, 


such as the United States, and one of the abtliotcs in the group is fesponsiplG, for 


paying the tax of all members of the group. 


Subsection 5907( 1 De: is being amended to add corresponding rules for the coninalae: 
tion of the h brid surplus, hybrid deficit and hybrid underlying tax of a ie affili- 
ate where the affiliate i is a member of a consolidated group. . - 


(B) to the extent that such income or profits tax would 
otherwise have reduced the net earnings included in the 
taxable earnings of the secondary affiliate, 


(I) be deducted from the taxable surplus or added to 
the taxable deficit, as the case may be, of the primary 
affiliate, and 


(II) be added to the underlying foreign tax of the pri- 
mary affiliate, 


(v) to the extent that 


(A) the income or profits tax that would otherwise have 
been payable by the primary affiliate for the year on be- 
half of the consolidated group is reduced by virtue of a 
loss of a secondary affiliate for the year or a previous tax- 
ation year, or 


(B) the primary affiliate receives, in respect of a loss of a 
secondary affiliate for the year or a subsequent taxation 
year, a refund of income or profits tax otherwise payable 
for the year by the primary affiliate on behalf of the con- 
solidated group, 


the amount of such reduction or refund, as the case may be, 
shall at the end of the year of the loss, 


(C) where such loss reduces the exempt surplus or in- 
creases the exempt deficit, as the case may be, of the sec- 
ondary affiliate, be added to the exempt surplus or de- 
ducted from the exempt deficit, as the case may be, of the 
primary affiliate, and 
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(D) where such loss reduces the taxable surplus or in- 
creases the taxable deficit, as the case may be, of the sec- 
ondary affiliate, 


(1) be added to the taxable surplus or deducted from 
the taxable deficit, as the case may be, of the primary 
affiliate, and 


(II) be deducted from the underlying foreign tax of the 
primary affiliate; and 


(b) where by virtue of the primary affiliate being responsible for 
paying, or claiming a refund of, income or profits tax for the 
year on behalf of the consolidated group, 


(i) an amount is paid to the primary affiliate by a secondary 
affiliate in respect of the income or profits tax that would 
have been payable by the secondary affiliate for the year had 
it not been a member of the group, 


(A) in respect of the secondary affiliate, the amount so 
paid shall be deemed to be a payment of such income or 
profits tax for the year, and 


(B) in respect of the primary affiliate, 


(I) such portion of the amount so paid as may reasona- 
bly be regarded as relating to an amount included in 
the exempt surplus or deducted from the exempt defi- 
cit, as the case may be, of the secondary affiliate shall 
at the end of the year be added to the exempt surplus 
or deducted from the exempt deficit, as the case may 
be, of ihe a RENDOEY Aliihate, ane 


yor " 
“hybrid deficit, as the case e may. 
iliate is, at the end of the year, | dded to t 
hybrid surplus or deducted from the hybrid den 


(II) such portion of the amount so paid as may reason- 
ably be regarded as relating to an amount included in 
the taxable surplus or deducted from the taxable defi- 
cit, as the case may be, of the secondary affiliate shall 
at the end of the year be added to the taxable surplus 
or deducted from the taxable deficit, as the case may 
be, of the primary affiliate and be deducted from the 
underlying foreign tax of the primary affiliate, or 


(ii) an amount is paid by the primary affiliate to a secondary 
affiliate in respect of a reduction or refund by virtue of a loss 
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as fucied bs cone may be, of the /Pranery affiliate and de- 


of the secondary affiliate for a taxation year of the income or 
profits tax that would otherwise have been payable by the 
primary affiliate for the year on behalf of the consolidated 
group, 

(A) in respect of the primary affiliate, 


(1) such portion of the amount so paid as may reasona- 
bly be regarded as relating to an amount deducted 
from the exempt surplus or included in the exempt 
deficit, as the case may be, of the secondary affiliate 
shall at the end of the year of the loss be deducted 
from the exempt surplus or added to the exempt defi- 
cit, as ihe, case aanay be, of the a DHnary affiliate, and 


(II) such portion of the amount so paid as may reason- 
ably be regarded as relating to an amount deducted 
from the taxable surplus or included in the taxable def- 
icit, as the case may be, of the secondary affiliate shall 
at the end of the year of the loss be deducted from the 
taxable surplus or added to the taxable deficit, as the 
case may be, of the primary affiliate and be added to 
the underlying foreign tax of the primary affiliate, and 


(B) in respect of the secondary affiliate, the amount shall 
be deemed to be a refund to the secondary affiliate for the 
year of the loss of income or profits tax in respect of the 
loss, 


° ee re ment — Reg. 907(1 -1)(b)(ii) 


f a fecuction or refund, t because of 
€ secondary affiliate for a taxation 
> Or Uae tax that would otherwise nee 


I) the portior o the amoun 
regarded as relating to an amount deducted 
surplus or included in the exempt 

oe of the ay affiliate 


-sonabl be sete oe iolarne to an amount de: 
ducted from the taxable surplus or included in the — 
ane deficit, as” ithe case may BS of the ‘secondary 


surplus 
ay be, of the rimary ‘affitiate and be "added to the — 
gn tax of the primary affiliate, and 


-(B) in respect of the secondary affiliate, the amount is 
med to be a refund to the secondary affiliate, for the 
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year to which the loss or the tax credit relates, of income 
or profits tax in respect of the loss or the tax credit, 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(32), will amend subpara. 5907(1.1)(b)(ii) to read as above, applicable to 
payments made after December 20, 2002. 


S. 53 of the draft legislation provides that any assessment of a ‘tekpayer s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on ~ 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer _ 


(i) elects in writing in respect of all of its ee affiliates — this section apply 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before ie , 
30, 2011. y 


Technical Notes (Sept. 10, 2010): Subsection 5907(1. 1) contains rules for the 
calculation of the surpluses and deficits of a foreign affiliate where the affiliate is a 
member of a group (the “consolidated group”) of foreign affiliates that files a consol- 
idated or combined return in a foreign country, such as the United States, and one of 
the affiliates (the “primary affiliate”) in the group is responsible, on behalf of the 
group, for paying, or claiming a refund of, the tax of the primary affiliate and the 
other members of the group (those other members being referred to as ~ Oey 
affiliates”). 


Subparagraph 5907(1.1)(b)(ii) applies where a second ffiliate has a loss and the 
primary affiliate pays an amount to the secondary affiliate in respect of a reduction or 
refund of the tax that would, but for the loss, otherwise have been payable by the 
primary affiliate on behalf of the consolidated group. In general terms, that subpara- 
graph results in a reduction of the primary affiliate’s surplus balances, and an in- 
crease of the secondary affiliate’s surplus balances, by the amount of the payment. . 


Subparagraph 5907(1.1)(b)(ii) is being amended to extend the treatment afforded to 
losses of the secondary affiliate to tax. credits of the secondary affiliate. In other 
words, the adjustments under subparagraph 5907(1.1)(b)G@i) will now be required to. 
be made in cases where a secondary affiliate has a tax credit and th primary affiliate — 
pays an amount to the secondary affiliate in respect of a reduction or refund of the 
tax that would, but for the tax credit, have been payable Py the primary affiliate for 
the year on behalf of the consolidated group. 7 


and, for the purposes of this paragraph, any amount paid by a 
particular secondary affiliate to another secondary affiliate in re- 
spect of any income or profits tax that would have been payable 
by the particular secondary affiliate for the year had it not been.a 
member of the consolidated group shall be deemed to have been 
paid in respect of such tax by the particular secondary affiliate to 
the primary affiliate and to have been paid in respect of such tax 
by the primary affiliate to the other secondary affiliate. 


Proposed Amendment — Reg. ae y 
Letter from Dept. of Finance, June 9, 2006: 
Mr. Allan R. Lanthier, FCA, Ernst & Young LLP, Montreal, (se 
Dear Mr. Lanthier: © y 


I am writing in response to your letter concerning g subsection 5907 2 of the ineoue 
Tax Regulations (the “ ‘Regulations’ Ly 


Subsection 5907(1.1) of the Regulations contains rules for + ihe calculation of surpluses 
and deficits and underlying foreign tax (“CUFT”) of a foreign affiliate of a corporation 
resident in Canada where the foreign affiliate is a member’of a group (the “consoli- 
dated group”) of foreign affiliates of the corporation resident in Canada that are resi- 
dent in a foreign country and file a consolidated or combined return in that foreign 
country and one of the foreign affiliates (the “primary affiliate’) is responsible, on be- 
half of the consolidated group, for paying, or claiming a refund of, the tax payable in 
that foreign country by the consolidated group. In general terms, the subsection oper- 
ates to adjust the surplus and deficit accounts and UFT balances of the members of the 
consolidated group, arriving at a position where all taxes paid, or all tax refunds re- 
ceived, affect the surplus and deficit balances and UFT account of only the primary 
affiliate, unless tax sharing payments are made. If tax sharing payments are made be- 
tween the primary and secondary affiliates, the subsection results in those payments 
being treated as income or profits tax payments that result in adjustments to the sur- 
pluses (or deficits) and UFT balances of the primary and secondary affiliates. 


In your letter, you expressed two concerns with respect to subsection 5907(1.1). 


Your first concern is with the requirement in the preamble of subsection 5907(1.1) that 
the primary affiliate and the secondary affiliates be resident in the foreign country de- 
scribed by the preamble. Under the example provided in your letter, you note that U.S. 
Holdco and U.S. Opco have their central management and control in Canada and thus 
are not resident in the United States for the purposes of the subsection. Therefore, you 
note that, although U.S. Holdco and U.S. Opco would be taxable in the United States 
on their worldwide income, the subsection would not apply to Canco 1 and Canco 2. 
As regards Canco | and Canco 2, this would result in U.S. Opco not having UFT for 
the U.S. tax even though U.S. Opco made the tax sharing payment to U.S. Holdco. 
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in respect of ; a corporation jeclecats in Canada, unless the primary ; and secondary affili- 
ates are foreign affiliates of the corporation. Under the example provided in your letter, 
Canco 1 and Canco 2 are related to each other; U.S. Holdco and U.S. Opco are both 
vec affiliates of Canco 1; and U.S. Opco (but not US. Holdco) | isa foreign affiliate 


oldco is aut a fsneeniek of Canco 2. As sath cso 2, this rei 
not having UFT for the U.S. tax even though U.S. Opco made the 
tax sharing payment to U.S. Holdco. 

From a tax policy viewpoint, we agree that the tax eaulis described above are not 
pee A Therefore, we are prepared to ee that 


- ome Tax Act or the Seeaian (as nie: be amended to provide that, 
in applying subsection 5907(1.1) of the Regulations, a non-resident corporation is 
_ deemed to be, at any time, a foreign affiliate of a particular corporation resident in 
Canada if, at that time, the non-resident corporation is a foreign affiliate of another 

~ corporation resident in Canada and that other corporation resident in Canada is 
related (otherwise than because of a right referred to in oe 251(5)(b) of the 
Income Tax Act) to the particular corporation. - 


Should our recommendations be acted, upon, it is contemplated on the amendments be 
made effective for the 2004 and subsequent taxation years of foreign affiliates of tax- 
payers resi nt in Canada. 


Related Provisions: Reg. 5907(1.03) — Exclusion of artificially generated amounts. 


History: Subsec. 5907(1.1) added by P.C. 1985-467, subsec. 4(23), February 14, 1985, 
Canada Gazette, Part Il, March 6, 1985, applicable to the 1982 and subsequent taxation 
years of foreign affiliates. 


(1.2) [Where FA deducts loss of loss affiliate] — For the pur- 
poses of this Part, where, pursuant to the income tax law of a coun- 
try other than Canada, a corporation resident in that country that is a 
foreign affiliate of a corporation resident in Canada (in this subsec- 
tion referred to as the “taxpaying affiliate”) deducts, in computing 
its income or profits tax payable for a taxation year to a government 
of that country, a loss of another corporation resident in that country 
that is a foreign affiliate of the corporation resident in Canada (in 
this subsection referred to as the “loss. affiliate’), the following 
rules apply: 


(a) any such income or profits tax paid by the taxpaying affiliate 
for the year shall be deemed not to have been paid; 


(b) any such income or profits tax that would have been payable 
by the taxpaying affiliate for the year if the taxpaying affiliate 
had not been allowed to deduct such loss shall be deemed to 
have been paid for the year; 


(c) to the extent that the income or profits tax that would other- 
wise have been payable by the taxpaying affiliate for the year is 
reduced by: virtue of such loss, the amount of such reduction 
shall at the end of the year, 


(i) where such loss reduces the exempt surplus or increases 
the exempt deficit, as the case may be, of the loss affiliate, be 
added to the exempt surplus or deducted from the exempt 
iene as the case may be, of the taxpaying affiliate, ah 


_ Proposed Addition — Reg. 5907(1 2)(c)(i.1) 
(i.1) wh uch loss reduces the hybrid surplus or in-— 
creases ybrid deficit, as the case may be, of the loss - 
_ affiliate, 

_ (A) be added to the hybrid surplus or + deducted from the 
hybrid deficit, as the case may be, of the taxpaying affil- 
iate, and. 

(B) be deducted from the ene underiying tax of the 

_ taxpaying affiliate, and 


Application: Hie: ‘August 19, 2011 draft retina (foreign affiliates), subsec. 
30(30), will add subpara. 5907(1.2)(c)(i.1), applicable in phar of taxation years of 
a foreign affiliate of ; a taxpayer that end after August 19; 2011. 


See also Application under ITA s. 90 re extended reassessment deadlines be 
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(ii) where such loss reduces the taxable surplus or increases 
the taxable deficit, as the case may be, of the loss affiliate, 


(A) be added to the taxable surplus or deducted from the 
taxable deficit, as the case may be, of the taxpaying affili- 
ate, and 


(B) be deducted from the underlying foreign tax of the 
taxpaying affiliate; and 


(d) where dn amount is paid by the taxpaying affiliate to the loss 
affiliate in respect of the reduction, by virtue of such loss, of the 
income or profits tax that would otherwise have been payable by 
the taxpaying affiliate for the year, 


(i) in respect of the taxpaying affiliate, 


(A) such portion of the amount as may reasonably be re- 
garded as relating to an amount deducted from the exempt 
surplus or included in the exempt deficit, as the case may 
be, of the loss affiliate shall at the end of the year be de- 
ducted from the exempt surplus or added to the exempt 
apa as ots case may be, ee me taxpaying Ne Be 


(B) such portion of the amount as may reasonably be re- 
garded as relating to an amount deducted from the taxable 
surplus or included in the taxable deficit, as the case may 
be, of the loss affiliate shall at the end of the year be de- 
ducted from the taxable surplus or added to the taxable 
deficit, as the case may be, of the taxpaying affiliate and 
be added to the underlying foreign tax of the taxpaying 
affiliate, and 


Gi) in respect of the loss affiliate, the amount shall be 
deemed to be a refund to the loss affiliate of income or prof- 
its tax in respect of the loss for the taxation year of the loss. 
Related Provisions: Reg. 5907(1.03) — Exclusion of artificially generated amounts. 


History: Subsec. 5907(1.2) added by P.C. 1985-467, subsec. 4(23), February 14, 1985, 
Canada Gazette, Part II, March 6, 1985, applicable to the 1982 and subsequent taxation 
years of foreign affiliates. 


(1.3) [Prescribed foreign accrual tax] — For the purposes of 
paragraph (b) of the definition “foreign accrual tax” in subsection 
95(1) of the Act, 


Reg. 
S. 5907(1.3) 


Regulations 


ive business income, but the 
pte ae the 2004 taxation 


a overall lost| in n 2008 of, say, $1 80. and assum-— 
"loss carrybacks, then re, to Paragraph: 
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additional $130 of non-FAPI income is earned by the group. If this does not 
occur until 2010, reinstatement will be permanently lost because 2010 is outside 
of the 5 year window provided for in paragraph 5907(1.6)(c). 


(a) where, pursuant to the income tax law of the country in 
which a particular foreign affiliate is resident, the particular af- 
filiate and one or more other corporations, each of which is resi- 
dent in that country, determine their liabilities for income or 
profits tax payable to the government of that country for a taxa- 
tion year on a consolidated or combined basis, any amount paid 
by the particular affiliate to any of the other corporations to the 
extent that it may reasonably be regarded as being in respect of 
income or profits tax that would otherwise have been payable by 
the particular affiliate in respect of a particular amount included 
in computing the taxpayer’s income by virtue of subsection 
91(1) of the Act for a taxation year in respect of the particular 
affiliate, had the tax liability of the particular affiliate and the 
other corporations not been determined on a consolidated or 
combined basis, is hereby prescribed to be foreign accrual tax 
applicable to the particular amount; and 


(b) where, pursuant to the income tax law of the country in 
which a particular foreign affiliate of a taxpayer is resident, the 
particular affiliate, in computing its income or profits subject to 
tax in that country for a taxation year, deducts an amount in re- 
spect of a loss of another corporation resident in that country, 
any amount paid by the particular affiliate to the other corpora- 
tion to the extent that it may reasonably be regarded as being in 
respect of income or profits tax that would otherwise have been 
payable by the particular affiliate in respect of a particular 
amount included in computing the taxpayer’s income by virtue 
of subsection 91(1) of the Act for a taxation year in respect of 
the particular affiliate, had the tax liability of the particular affil- 
iate been determined without deducting the loss of the other cor- 
poration, is hereby prescribed to be foreign accrual tax applica- 
ble to the particular amount. 


Proposed Amendment — Reg. 5907(1.3) 
Letter from Dept. of Finance, Oct. 15, 2010: See under Reg. 5907(1.4). 


Related Provisions: Reg. 5903(4) — Effect of payment on foreign accrual property 
loss; Reg. 5903.1(4) — Effect of payment on foreign accrual capital loss; Reg. 
5907(1.4) — Where amount prescribed is in respect of loss of other corporation; Reg. 
5907(1.7) — Where amount prescribed is in respect of capital loss of other corporation. 


History: Subsec. 5907(1.3) amended by P.C. 1997-1670, subsec. 8(3), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. as amended applies to taxation years of a foreign affiliate of a tax- 
payer that end after 1994 where there has been a change in the taxation year of the 
foreign affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Subsec. 5907(1.3) added by P.C. 1985-467, subsec. 4(23), February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, applicable to the 1982 and subsequent taxation years of 
foreign affiliates. 


Proposed Addition — Reg. 5907(1.4) [to be further 
amended, below] — 


(1.4) [Prescribed foreign accrual tax] a if the amount, or 


any portion of it, prescribed by paragraph (1.2 a) or (b) can rea-_ 
sonably be considered to be in respect of a loss of another corpo- 
ration that is a controlled foreign affiliate of a person or partner- 
ship that is, at the end of a taxation year of the other corporation, a 
relevant person or partnership (within the meaning of subsecti 
5903(6)) in respect of the taxpayer, then the amount so pt 


shall be reduced to the extent that it can reasonably be considered _ 


to be in respect of the portion of that loss, for that taxation year, 
that would not be a foreign accrual property loss (within the 
meaning of subsection 5903(3)) of that other corporation if sec- 
tion 5903 were read without reference to subsection 5903(4). 


Income Tax Regulations 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(34), will add subsec. 5907(1.4), applicable to taxation ae ofa ae 
affiliate of a taxpayer that begin after November 1999. _ . 


S. 53 of the draft legislation provides that any assessment af a aanaved s oo, interest _ 
and penalties payable under the Act for any taxation year that ends before the day on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to we extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in respect of all of its f en affiliates he this section bey 
in respect of that provision, and C 


(ii) files that election with the Minister of Nisional Revenue on or before June 
30, 2011. 


Technical Notes (Sept. 10, 2010): New subsection 5907(1 4. ensures that an 
amount paid by a particular affiliate to another corporation, as contemplated by sub- 
section 5907(1.3), that is in respect of a loss of another corporation will only be 
foreign accrual tax to the extent that the amount paid can reasonably be considered to 
be in respect of a FAPL of a controlled foreign affiliate of a person or partnership 
that is, at the end ¢ relevant taxation year, a relevant person or partnership 
(within the meaning of new subsection 5903(6)) i in respect of the taxpayer. This is 
consistent with the fact that, under section 5903, active business losses and capital — 
losses. resulting from the disposition of excluded property of a ign. affiliate are _ 
not included in the computation of a FAPL. _ 


Related Provisions: Reg. 590711. 5) Effect of subsee a. » Ree. 58070. 7)— 
Parallel rule for capital losses. 


das men sma Reg. 5907( 4) 


he FAPI files include certain income e of a controlled foreion affiliate of 
a a ke in the income of the taxpayer on an accrual basis, subject to relief 
yy a 


payments are made. 


osses se are not soon See pee ios o 


You have expressed concerns vith two aspects of the FAT rules. First, the requirement 
that the affiliate be the payer of the taxes does not accommodate the prevalent use of 
foreign fiscally transparent entities (“FTEs”) that are considered to be corporations 
under Canadian tax principles. Your particular concern is with U.S. limited liability 
companies. You submit that FAT should be allowed to the extent a corporate member 
of a FTE is nder the relevant foreign law liable for, as A pays income tax in respect of 
the FAPI of the FTE. : 


You submit tha at a multi-period perspective should be adopted i in applying the new limi- 
tation rule. You suggest that FAT should not be denied where FAPI of one foreign 
affiliate of a Canadian corporation for a year is offset by an active business loss of a 
second foreign affiliate of that Canadian corporation in the same year if that acti\ 


business loss would otherwise have been used in a subsequent year to shelter ac 
business income of that second affiliate or any other foreign affiliate of the Canadic 
corporation that is a member of the foreign tax consolidated group. 


We agree on both points. Therefore, we are prepared to recommend to the ‘Manlbter of 
Finance that the Act and Regulations be amended in the following ways : 


* to allow foreign taxes paid by a corporate member of a FTE in respect f FAPI of 
the FTE to qualify as FAT of the FTE, where the member is directly liable under 
foreign law to pay those taxes and the number of such members ne not exceed 


tion years of ne: " iiates that a after Nevember 1999, 
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While I cannot offer any assurance that either the Minister of Fi 
will agree with our neato, I hope that this statemi 
helpful to you. 


Thank you for writing. — 


or Parliament 
tions is 


Yours sincerely, 
Gerard Lal id 


de 


. 


Director, Tax a Division, Tax Po 


d 4 If the amount rescribed ae paragraph (1.3) 
any portion of the amount can reasonably | be sagsidered to o in 
piicips of a loss oO oo I ti of th 


the taxpayer. . 
Application: ‘The Angi 
3 


ment deadline, 
hat an bees paid by a particular” 
n 5907(1.3), that is in 


that the amount paid can reasonably be considered tob 
controlled fume a“ ; 


Subsection 5907(1. 4) is dene enended 10 make bpp 
ae pene ee more Ee Gaile, refer t 


ther ‘corporation fora taxation year of the other oe : 
ration, then the amount so prescribed is to be reduced to the extent 
that it can reasonably be considered to be in res ct of oe nies 
of the particular loss OF oe loss, as” th 


their subsection (4), not bea Oe: 
the meaning assi ned by subsect 
capital loss (within the meaning -assianed 

903. Hes as the case may be, of a eee a 


Application: The August 19, 2011. ‘gah iUesdadee (foreign affiliates), ise 

30(34), will amend subsec. 5907(1.4) (see Proposed ‘Addition above) to read as 

above, applicable in respect of faxpbon dg of a fe 
' QOM . 


en affiliate of a per that : 


Technical Notes: See ander ibe 5007 |.3) opening words. - Op 


Proposed Addition - — Reg. 5907(1.5), (1 6) 


(1. 5) if subsection C. 4) applied to reduce an amount that would, 
in the absence of subsection (1.4), be prescribed by paragraph : 
(i. 3)(a) to be foreign accrual tax applicable to an amount (referred 
to in this subsection as the “FAPI amount”) included in the 
payer’s income under subsection 91(1) of the Act for a taxation 
year (referred to in subsection (1.6) as the “FAPI year”) of the 
taxpayer, an amount equal to that reduction is, for the purpose of 
paragraph (b) of the definition “foreign accrual tax” in subsection 
95(1) of the Act, prescribed to be foreign accrual tax applicable to — 


y 


Reg. 
S. 5907(2)(a) 


FAPI amount in the taxpa er’s taxation year that includes the 
st day of the designated taxation year, if sarc s ~ — 
affiliate referred to in paragraph (1.3)(a). | 


Technical Notes: See under Reg. 5907( ‘opening words. : 
Related Provisions: Fer ee 6) — Designated ta taxation year. 


2 particular affiliate’ s taxation 
ed to in this paragraph as the “PATY”) ending in 
the FAPI year and one or more soe Shans of the particular 


which is the particular year, all duaces of the particular affiliate 


ne no car eathal property income for any 

“taxation year, 

| jue (und the tax law referred to in paragraph (1.3)(a)) 

- against income (as. determined under that tax law) of the par- 
ticular affiliate or those other corporations; 


©) the t ax payer demons ites that no other losses of the Ppartic- 
ular affiliate or those other corporations for any taxation year 
_were, or coul nably have been, deducted under that tax 
law against thai me; and 


“(c), the last day of the particular. year occurs in one of the five 
_ taxation years ig the taxpayer that. pe FON the 


8: Reg. 59071. 5) —_ Meee of “BAPI y year’. - 
sch! e 2011 draft a (foreign affiliates), subse. 


tal loss OFA Siother ehrporalion for a faxation year 
of the other se then the amount so gaia as re- 


cu in ‘computing ils. foreign aeoal property in- 
come for the yeat - if the seRee loss had been incurred by the par 
ticular affiliat 
Application: The August 19, 2011 det cisateon (foreign affiliates), sibs: 


payer that end after August 19, 2011. 
Application under ITA s. 90 re extended reassessment donde: 


Tech ical Notes: New subsection 5907(1.7) denies “deemed foreign accrual tax” 
otherwise available under subsection 5907(1.3) where the amounts paid are in respect © 
of FACLs of another corporation that would not be deductible by the payer affiliate if 
those FACLs had been incurred by the payer affiliate. (FACLs are discussed in the 
con mentary to new section 5903.1 above.) This rule is meant to put the payer affili- 
ate in the same position as the loss affiliate in terms of limiting a capital loss claim to 
the amount of capital gains included under variable B of the FAPI definition in sub- 
section 95(1) of the Ac oo _ 


(2) [FA carrying on active business] — In computing the 
earnings of a foreign affiliate of a taxpayer resident in Canada for a 
taxation year of the affiliate from an active business carried on by it 
in a country, there shall be added to the amount thereof determined 
under subparagraph (a)(i) or (ii) of the definition “earnings” in sub- 
section (1) (in this subsection referred to as the “earnings amount’) 
such portion of the following amounts as was deducted or was not 
included, as the case may be, in computing the earnings amount, 


(a) any income or profits tax paid to the government of a country 
by the affiliate so deducted, 


2087 


and the other mone peered. to in es . 3)(a) for 


easonably be considered to have been fully de- _ 


3005), will add subsec. 5907(1.7), applicable in respect of taxation years of a for- _ 
li 
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(b) if established by the taxpayer, the amount by which any 
amount so deducted in respect of an expenditure made by the 
affiliate exceeds the amount, if any, by which 


(i) the amount of the expenditure 
exceeds 


(ii) the aggregate of all other deductions in respect of that 
expenditure made by the affiliate in computing the earnings 
amounts for preceding taxation years, 


(c) any loss of the affiliate referred to. in-the description.of D in 
the definition “foreign accrual property income” in subsection 
95(1). of the Act so deducted, 


(d) any capital loss of the affiliate in respect of the disposition of 
capital property so deducted (for greater certainty, capital pro- 
perty of the affiliate for the purposes of this paragraph includes 
all the property of the affiliate other than property referred to in 
subparagraph 39(1)(b)(i) or (ii) of the Act on the assumption for 
this purpose that the affiliate is a Cention resident in 
Canada), 


(e) any loss of the affiliate for a preceding or a subsequent taxa- 
tion year so deducted, 


(f) any revenue, income or profit (other than an amount eed 
to in paragraph (f.1), (h) or (4)) of the affiliate derived in the year 
from such business carried on in that country to the extent that 
such revenue, income or profit 


(i) is not otherwise required to be included in computing the 
earnings amount of the affiliate for any taxation year by the 
income tax law that is relevant in computing that amount, 
and 


(ii) does not arise with respect to a disposition (other than a 
disposition to which subsection (9) applies) by the affiliate of 
property to another foreign affiliate of the taxpayer or to a 
person with whom the taxpayer does not deal at arm’s length, 
to which a tax deferral, rollover or similar tax postponement 
provision of the income tax law that is relevant in computing 
the earnings amount of the affiliate applied, and 


Proposed Amendment — Reg. 5907(2)(f)(ii) _ 


(ii) subject to subsection (2.01), does not arise with respect. : 
to a disposition (other than a disposition to which subsec= 


tion (9) applies), of property by the affiliate, 


(A) to a person of partnership that was, at the time of 
the disposition, a designated person or partnership in re- 
spect of the taxpayer, and o 


(B) to which a tax deferral, rollover or similar tax abe! 

ponement provision of the income tax laws that are rele- 

vant in computing the earnings amount of the affiliate 

applied, and S 
Application: The August 19, 2011 draft legislation (foreign affiliates), age 
30(36), will amend subpara. 5907(2)(f)(i1) to read as above, applicable in respect of — 
dispositions of property by a foreign affiliate of a taxpayer that occur after August 
19, 2011; however, if the taxpayer has elected under subsec. 30(56) of the draft legis- 
Jation (see Application annotation to addition of subsec. 5907(2.01)), 


(a) subpara. 5907(2)(f)(i1) is applicable in respect of dispositions of property by 
all foreign affiliates of the taxpayer that occur after December 20, 2002; 


(b) subpara. 5907(2)(f)(ii) is, in respect of all such dispositions that occur before 5 


August 20, 2011, to be read as follows: 


(ii) subject to subsection (2.01), does not arise with respect to a disposition 
(other than a disposition to which subsection (9) applies) by the affiliate of 
property to another foreign affiliate of the,taxpayer or. to a person with 


whom the taxpayer does not deal at arm’s length, to which a tax deferral, __ 
rollover or similar tax postponement provision of the income tax law that 


is relevant in computing the earnings amount of the affiliate appned, and 
Seé also Application under ITA s. 90 re extended reassessment deadline. | 


Technical Notes: Subsection 5907(2) provides a number of rules that adjust 
amounts otherwise determined under subparagraphs (a)(i) and (ii) of the definition 
“earnings” in subsection 5907(1). 


Paragraph 5907(2)(f) provides for additions to “earnings” of certain items of revenue, 
income or profit that are not otherwise included in “earnings” ‘under the relevant for- 
eign tax law. Subparagraph (ii) provides an exception to, this addition in certain cir- 


Income Tax Regulations 


cumstances in which a foreign tax rollover rule sis hei: ona clue: to another — 
foreign affiliate or a non-arm’s length person. 


Paragraph 5907(2)(j) is the “flip side” of paragraph 5007(2)(0 i in that it provides for — 
certain reductions to “earnings”. It also contains, in subparagraph (iii), an exception 
for certain foreign tax rollovers. 


Paragraph 5907(2)() is a companion rule to paragraph 5907(2)(f) to fe the 
double counting of the same amounts in two foreign affiliates of a taxpayer or of a 
non-arm’s length Canadian g 
Subparagraphs 5907(2)(D(ii and (j)(iii) are being amended to make them subject to 
new subsection 5907(2.01), which sets ou a spats in Hee a foreign tax it 
lover exception is to be ignored. ~ : 


Subparagraphs 5907(2)( f(a) and Gai) and paragraph a. are being amended to 
change the references to relevant transferees and transferors to a person or partner-— 
ship that is a “designated person or partners! as newly defined in Lees 
5907(1)) in respect of the taxpayer. eR i : 


These amendments apply to dispositions of property that occur after August 19 
2011. However, transitional readings of subparagraphs 5907(2)(f)Gi) and G)Gii) ap- ~ 
ply where the taxpayer elects retroactive application of new subsection 5907(2.01). 


(f.1) any assistance from a government, municipality or other 
public authority (other than any such assistance that reduced the 
amount of an expenditure for purposes of computing the earn- 
ings amount for any taxation year) that the affiliate received or 
became entitled to receive in the year in connection with such 
business carried on in that country that is not otherwise required 
to be included in computing the earnings amount for the year or 
for any other taxation year, 


and there shall be deducted such portion of the following amounts 
as were included or were not deducted, as the case may be, in com- 
puting the earnings amount, 


(g) any income or profits tax refunded by the government of a 
country to the affiliate so included; 


(h) any capital gain of the affiliate in respect of the disposition 
of capital property so included (for greater certainty, capital pro- 
perty of the affiliate for the purposes of this paragraph includes 
all the property of the affiliate other than property referred to in 
any of subparagraphs 39(1)(a)(i) to (iv) of the Act on the as- 
sumption for this purpose that the affiliate is a corporation resi- 
dent in Canada); 


(i) any amount that is included in the foreign accrual property 
income of the affiliate so included; 


(j) any loss, outlay or expense made or incurred in the year by 
the affiliate for the purpose of gaining or producing such earn- 
ings amount to the extent that 


(i) such loss, outlay or expense is not otherwise permitted to 
be deducted in computing the earnings amount of the affiliate 
for any taxation year by the income tax law that is relevant in 
computing that amount, or 


(ii) such outlay or expense can reasonably be regatded as ap- 
plicable to any revenue added to the earnings amount of the 
affiliate under paragraph (f), 


where such loss, outlay or expense 


(iii) does not arise with respect to a disposition (other than a 
disposition to which subsection (9) applies) by the affiliate of 
property to another foreign affiliate of the taxpayer or to a 
person with whom the taxpayer does not deal at arm’s length, 
to which a loss deferral or similar loss postponement provi- 
sion of the income tax law that-is relevant in computing the 
earnings amount of the affiliate applied, and 


- Proposed Amendment — Reg. 5907(2)(i)(ii) 
(iii) subject to subsection (2.01), does not arise with respect — 


to a disposition (other than a disposition to which subsec- 
tion (9) applies), of property by the affiliate, - 


(A) to person or partnership that was, at the time of the 
disposition, a designated person or Parerslip in re-_ 
spect of the taxpayer, ONG. a 


(B) to which a loss deferral or similar loss postpone- 
ment provision of the income tax laws that are relevant — 
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in computing the oe amount of the peniiate: Spa 
plied, and ? 

Application: The August 19, 2011. draft legislation oreign affiliates), subsec. 

30(37), will amend subpara. 5907(2)(i)(iii) to read as ab le in respect of 


dispositions of. property by a foreign affiliate of a taxpayer th ur after August 
19, 2011, however, if the taxpayer has elected under subsec. 30(56) of the draft te 


~~ (a) subpara. $907(2)() (ii) i ap 
all foreign affiliates of the taxp 
_ (b) subpara. 5907(2)(j) (iii) is, in respect of all such hispoitons i occur — 
) aa to be read as follows: 


ate of property to another ey affiliate of the payer or to Saas 
with whom the taxpayer does not deal at arm’s length, to which a loss 
deferral or similar loss postponement provision of the 
‘is relevant in computing the earnings amount of the 


See also ‘Application under ITA s. 90 te extended reassessme: 
Technical Not See under Reg. 5907(2)(f)(ii). 


(iv) is not 
(A) a loss referred to in ries (c) or (d), 
(B) a capital expenditure other than interest, or 


(C) income or profits tax paid to the government of a 
country; 


(k) any outlay made in the year in repayment of an amount re- 
ferred to in paragraph (f.1); and 


(1) where any property of the affiliate acquired from another for- 
eign affiliate of the taxpayer or from any foreign affiliate of a 
person resident in Canada with whom the taxpayer does not deal 
at arm’s length has been disposed of, such amount in respect of 
that property as:may reasonably be considered as having been 
included. by virtue of paragraph (f) in computing the earnings 
amount of any foreign affiliate of the taxpayer or of a person 
resident in Canada with whom the taxpayer does not deal at 
arm’s length. 


Proposed Amendment — Reg. 5907(2)(I) _ 
(1) if any property of the affiliate that was acquired from a per- 
_ son or partnership that was, at the time of the acquisition, a 
_ designated person or partnership i in respect of the taxpayer has 
been disposed of, the amount in respect. of that property that 
may reasonably be considered as having been included under 
paragraph (f) in computing the earnings amoun 
affiliate of the taxpayer or of a perso 
at the time of the disposition, a oe 
' ship in respect of the taxpayer. 
Application: The August 19, 2011 draft les sislation. (foreign affiliates), subsec. 


ted person or partner- 


Reg. 
S. 5907(2.03) 


Paras. 5907(2)(f.1), (k) added, 5907(2)(f), (j) substituted by P.C. 1980-503, subsecs. 
5(4), (5), February 8, 1980, Canada Gazette, Part II, February 27, 1980, effective in 


respect of 1976 et seq. 
___ Proposed Addition — Reg. 5907(2.01)-(2.03) 


x 


(2.01) 
(2)(f)Gi) and (j)Gii) do not apply to a particular disposition of pro- 
perty (referred to in this subsection as the “affiliate Peers? by 
a partic cular foreign affiliate of a taxpayer if 


(a) the only consideration received in respect of the particular 
disposition i is shares of the capital stock of another oie af- 
filiate of the taxpayer; 


hares of the capital stock of the other affiliate 
that are, immediately after the particular disposition, owned by 
the particular affiliate are disposed of, at a particular time that 
s within 90 days of the day that includes the time of the partic- 
ular disposition, to a person or partnership that at the particular 
time is not a designated person or ae in Soe of the 
taxpayer, and — 
, affiliate | property is not disposed S by the other affiliate 
art of a series of transactions or events that includes the 


circumstances. ae. these circumstances involve the “packaging” of certain as- 
sets Mit ale to Be oS of to an arm’ S how purchaser ee a transferring the 


ensures s that any. Gurealizgd value | in the tan ened assets will be eligible for surplus 
recognition provided, among other ee the snares a the new company are sold 


This new rule is interided: to opply x to transactions that would otherwise be structured 
as direct asset sales but that are instead, for foreign commercial reasons, structured as 
share sales. Where such transactions are so structured primarily for Canadian tax 
reasons, they could be subject to the new. anti- avoidance tule in subsection 
59072. 02), as discussed below. 


applies to dispositions that occur after August 19, 2011, but 
taxpayers may elect to haye it apply to dispositions that occur after December 20, 
2002. 


(2.02) dance transaction] — If an amount or a portion of 
an amount would, in the absence of this subsection, be included in 
computing the exempt earnings, or deducted in computing the ex- 
empt loss, of a foreign affiliate of a corporation in respect of the 
corporation for a taxation year of the affiliate and the amount or 
portion arises from a transaction (within the meaning of subsec- 
tion 245(1) of the Act) that is, or would be (if the amount or por- 
tion were a tax benefit for the purposes of section 245 of the Act), 

an avoidance transaction (within the meaning of subsection 245(3) 


of the Act), the following rules apply: 


he amount or portion is instead to be included in the affili- 


[Packaging of assets for sale] — Subparagraphs 


mM) 
= 
fe) 

s 

A 
= 
a 
® 

co 


30(38), will amend para. '5907(2)(1) to read as above, applicable i in respect of disposi- 
tions of property by a foreign affiliate of a taxpayer that occur after August 19, 201 1 


“ate” s taxable earnings for the year in respect of the corporation; 


See also Application under ITA s. 90 re extended feassessment deadline. 
Technical Notes: See under Reg. 5907(2)(fii).- : 
History: Subsec. 5907(2) amended by P.C. 1997-1670, subsecs. 8(4), (5), November 


20, 1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


b) 4 ny it income or profits: tax relating to the transaction that 
would otherwise be deducted in computing the exempt earn- 
ings, or included i in computing the exempt loss, of the affiliate 

for the year in respect of the corporation, is instead to be de- 
ducted from the affiliate’: s s taxable ae for the year in re- 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the: income. taxation authority of the country in 
which it was resident and subject to income taxation, or 


j echnical Notes: New subsection 5907(2. 02) i is an ae avoidance rule aimed at 
tax-motivated transactions that are designed to increase a foreign affiliate’s exempt 
earnings. ‘Where this rule applies, amounts that would otherwise be included in “ex- 
empt earings’ "are reclassified as “taxable earnings”. / 


This new rule directly incorporates the standards of the ‘ ‘general anti-avoidance rule” 
in section 245 rather than creating its own set of avoidance standards. Essentially, 
any. “avoidance transaction” that results in an increase in oxerapt earings” will be 
considered abusive and will be reclassified to “taxable earnings”. 

This new rule applies to transactions entered into after August 19, 2011. 


Related Provisions: ITA 245(2) — General anti-avoidance rule. 


03) [FA’s earnings calculated on basis of maximum 
deductions]— The  determination—-under — subparagraph 
(a)(iii) and paragraph (b) of the definition “earnings”, and para- 
graph (b) of the definition “loss”, in subsection (1) — of the earn- 


(ii) the first taxation. year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 
Para. 5907(2)(h) substituted by P.C. 1989-321, subsec. 3(9), March 2, 1989, Canada 
Gazette, Part II, March 15, 1989, applicable in respect of taxation years commencing 
after 1984. 
Paras. 5907(2)(f) and (j) substituted, para. 5907(2)(1) added by P.C. 1985-467, subsecs. 
4(24)-(26), February 14, 1985, Canada Gazette, Part Il, March 6, 1985, applicable to 
1976 et seq. 
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ings or loss of a foreign affiliate of a taxpayer resident in Canada 
for a particular taxation year from an active business is to be made 
as if the affiliate 


(a) had, in computing its income or loss from the business for 
each taxation year (referred to in this paragraph as an “earn- 


ings or loss year”) that is the particular year or is any preced- — 


ing taxation year that begins after August 19, 2011, 


(i) claimed all deductions that it could have claimed under 
the Act, up to the maximum amount deductible in comput- 
ing the income or loss from the business for that earnings 
or loss year, and 


(11) made all claims and elections and taken all steps under 
applicable provisions of the Act, or of enactments imple- 
menting amendments to the Act or its regulations, to maxi- 
mize the amount of any deduction referred to subparagraph 
(i); and 


(b) had, in computing its income or loss from the business for 
any preceding taxation year that began on or before August 19, 
2011, claimed all deductions, if any, that it actually claimed 
under the Act, up to the maximum amount deductible, and 
made all claims and elections, if any, and taken all steps, if 
any, under applicable provisions of the Act, or of enactments: 


implementing amendments to the Act or its regulations, that it 


actually made. 


Technical Notes: New subsection 5907(2.03) deals with ‘the computation of a 
foreign affiliate’s “earnings” under subparagraph (a)(iii) and paragraph (b) of the 
definition of “earnings”, and its “loss” under paragraph (b) of the definition “loss”, in 
subsection 5907(1). Where that subparagraph or one of those paragraphs applies, a 
foreign affiliate must generally compute its earnings using Canadian tax rules. New 
subsection 5907(2.03) assumes, in that regard, that the maximum amount of all 
permissable deductions have been claimed and all elections under the Act and any 
enabling legislation have been made in order to maximize deductions. This is meant 
to prevent taxpayers from purposely inflating surplus. f 


This rule is similar to the one in current subsection 5910(3) which applies in the — 
context of deemed foreign taxes paid in respect of foreign oil and gas levies. 


This new subsection applies to foreign affiliate taxation years that end after August’ 
19, 2011. 


The special rules in current subsection 5910(3) are no longer necessary and are being 


repealed, effective at the same time as new subsection 5907(2.03) comes into force, — 


Readers are referred to the commentary under subsection 5910(3) for more — 
information. 


Related Provisions: Reg. 5907(1)“earnings”(b) — Application of subsec. (2.03) 
to definition; Reg. 5907(1)“loss’(b) — Application of subsec. (2.03) to definition. 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. — 
30(39), will add subsecs. 5907(2.01) to (2.03), 


(a) subsec. (2.01) applicable to dispositions by a foreign affiliate of a taxpayer 
that occur after August 19, 2011; however, if the taxpayer elects in writing under 
this subsection [subsec. 30(56) of the draft legislation] in respect of all of its 
foreign affiliates and files the election with the Minister of National Revenue on 
or before the day that is the later of the taxpayer’s filing-due date for the tax- 
payer’s taxation year that includes the day on which this draft legislation is as- 
sented to and the day that is one year after the day on which this draft legislation 
is assented to, subsec. 5907(2.01) applies to dispositions by all foreign affiliates 
of the taxpayer that occur after December 20, 2002; 


(b) subsec. (2.02) applicable in respect of transactions (within the meaning of 
subsec. 245(1) of the Act) that are entered into after August 19, 2011; and 


(c) subsec. (2.03) applicable in respect of taxation years of a foreign affiliate of a 
taxpayer that end after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


(2.1) [FA carrying on active business in Canada or treaty 
country] — In computing the earnings of a foreign affiliate of a 
corporation resident in Canada for a taxation year of the affiliate 
from an active business carried on by it in Canada or in a desig- 
nated treaty country, where the affiliate is resident in a designated 
treaty country and the corporation, together with all other corpora- 
tions resident in Canada with which the corporation does not deal at 
arm’s length and in respect of which the affiliate is a foreign affili- 
ate, have so elected in respect of the business for the taxation year 
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or any preceding taxation year of the affiliate, the following rules 

apply: 
(a) there shall be added to the amount determined under subpar- 
agraph (a)(i) of the definition “earnings” in subsection (1) after 
adjustment in accordance with the provisions of subsection (2) 
(in this subsection and in subsection (2.2) referred to as the “ad- 
justed earnings amount’) the total of all amounts each of which 
is the amount, if any, by which 


(i) the amount that can reasonably be regarded as having 
been deducted in respect of the cost of a capital property or 
foreign resource property of the affiliate in computing the ad- 
justed earnings amount 


exceeds 


(ii) the amount that may reasonably be regarded as having 
been deducted in respect of the cost of that capital property 
or foreign resource property in computing income or profit of 
the affiliate for the year from that business in its financial 
statements prepared in accordance with the laws of the coun- 
try in which the affiliate is resident; 


(b) there shall be deducted from the adjusted earnings amount 
the aggregate of all amounts each of which is the amount, if any, 
by which 


(i) the amount determined under subparagraph (a)(ii) in re- 
spect of that capital property or foreign resource property 


exceeds 


(11) the amount determined under subparagraph (a)(i) in re- 
spect of that capital property or foreign resource property; 


(c) where any capital property or foreign resource property of 
the affiliate has been disposed of in the taxation year, 


(i) there shall be added to the adjusted earnings amount the 
aggregate of the amounts deducted pursuant to paragraphs 
(b) and (2.2)(b) for preceding taxation years of the affiliate in 
respect of that capital property or foreign resource property, 
and 


(ii) there shall be deducted from the adjusted earnings 
amount the aggregate of the amounts added pursuant to 
paragraphs (a) and (2.2)(a) for the preceding taxation years 
of the affiliate in respect of that capital property or foreign 
resource property; and 


(d) for the purposes of paragraph (c), where the affiliate has 
merged with one or more corporations to form a new corpora- 
tion, any capital property or foreign resource property of the af- 
filiate that becomes a property of the new corporation shall be 
deemed to have been disposed of by the affiliate in its last taxa- 
tion year before the merger. 


Related Provisions: ITA 220(3.2), Reg. 600(d) — Late filing or revocation of elec- 
tion; Reg. 5907(2.2), (2.4)— Application rules; Reg. 5907(2.6) — Corporation 
deemed to have elected. 


History: The opening words of subsec. 5907(2.1) amended by P.C. 1997-1670, sub- 
sec. 8(6), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable 
to taxation years of a foreign affiliate of a corporation that begin after 1995, except 
that, where the corporation notifies the Minister of National Revenue in its return of 
income for its first taxation year that begins after 1994 or for a taxation year in which a 
dividend was paid by the foreign affiliate of its election to have subsections 5907(11) 
(as amended), (11.1) and (11.2) apply to a taxation year of the foreign affiliate of the 
corporation that begins before 1996, 


(a) subsection 8(6) of the amending Regulations applies to that taxation year and 
each subsequent taxation year of the foreign affiliate of the corporation; and 


(b) any reference in s. 5907 to “country listed in subsection (11)” shall be read as 
“designated treaty country” and any reference to “country not listed in subsection 
(11)” shall be read as “country that is not a designated treaty country” for that 
taxation year and those subsequent taxation years of the foreign affiliate of the 
corporation. 


The portion of para. 5907(2.1)(a) before subpara. (ii), paras. (c), (d), amended by P.C. 
1997-1670, subsecs. 8(7) to (9), November 20, 1997, Canada Gazette, Part II, Decem- 
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ber 10, 1997, applicable to taxation years of a foreign affiliate of a taxpayer that begin 
after 1994, except that 


(a) those provisions apply to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or. 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Paras. 5907(2.1)(a) to (d) substituted by P.C. 1985-467, subsec. 4(27), February 14, 
1985, Canada Gazette, Part II, March 6, 1985, applicable in respect of elections made 
after 1983. 


Subsec. 5907(2.1) added by P.C. 1978-3599, s. 2, November 30, 1978, Canada Ga- 
zette, Part Il, December 13, 1978, effective for 1978 et seq. 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(2.2) [Where election made under Reg. 5907(2.1)] — Where 
the taxation year of a foreign affiliate of a particular corporation 
resident in Canada for which the particular corporation has made an 
election under subsection (2.1) in respect of an active business car- 
ried on by the affiliate is not the first taxation year of the affiliate in 
which it carried on the business and in which it was a foreign affili- 
ate of the particular corporation or of another corporation resident 
in Canada with which the particular corporation was not dealing at 
arm’s length at any time (hereinafter referred to as the “non-arm’s 
length corporation’’), in computing the earnings of the affiliate from 
the business for the taxation year for which the election is made, the 
following rules, in addition to those set out in subsection (2.1), 
apply: 
(a) there shall be added to the adjusted earnings amount the ag- 
gregate of all amounts each of which is an amount that would 
have been determined under paragraph (2.1)(a) or subparagraph 
(2.1)(€)G@) 
(i) for any preceding taxation year of the affiliate in which it 
was-a foreign affiliate of the particular corporation if the par- 
ticular corporation had made ‘an election under subsection 
(2.1) for the first taxation year of the affiliate in which it was 
a foreign affiliate of the particular corporation and carried on 
the business, and 


(ii) for any preceding taxation year of the affiliate (other than 
a taxation year referred to in subparagraph (i)) in which it 
was a foreign affiliate of the non-arm’s length corporation if 
the non-arm’s length corporation had made an election under 
subsection (2.1) for the first taxation year of the affiliate in 
which it was a foreign affiliate of the non-arm’s length cor- 
poration and carried on the business; and 


(b) there shall be deducted from the adjusted earnings amount 
the aggregate of all amounts each of which is an amount that 
would have been determined under paragraph (2.1)(b) or subpar- 
agraph (2.1)(c)(ii) 
(i) for any preceding taxation year of the affiliate in which it 
was a foreign affiliate of the particular corporation if the par- 
ticular corporation had made an election under subsection 
(2.1) for the first taxation year of the affiliate in which it was 
a foreign affiliate of the particular corporation and carried on 
the business, and | 


(ii) for any preceding taxation year of the affiliate (other than 
a taxation year referred to in subparagraph (i)) in which it 
was a foreign affiliate of the non-arm’s length corporation if 
the non-arm’s length corporation had made an election under 
subsection (2.1) for the first taxation year of the affiliate in 
which it was a foreign affiliate of the non-arm’s length cor- 
poration and carried on the business. 

History: Subsec. 5907(2.2) substituted by P.-C. 1985-467, subsec. 4(28), February 14, 

1985, Canada Gazette, Part Il, March 6, 1985, applicable in respect of elections’ made 

after November 4, 1982. 
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Subsec. 5907(2.2) added by P.C. 1978-3599, s. 2, November 30, 1978, Canada Ga- 
zette, Part Il, December 13, 1978, effective for 1978 et seq. 


(2.3) [Where election made under Reg. 5907(2.1)] — For the 
purposes of this subsection and subsections (2.1) and (2.2), where 
an election under subsection (2.1) has been made by a corporation 
resident in Canada (in this subsection and in subsection (2.4) re- 
ferred to as the “electing corporation”) in respect of an active busi- 
ness of a foreign affiliate of the electing corporation and the affili- 
ate subsequently becomes a foreign affiliate of another corporation 
resident in Canada (in this subsection and’ in subsection (2.4) re- 
ferred to.as the “subsequent. corporation”) that does not deal at 
arm’s length with the electing corporation, in computing the earn- 
ings of the affiliate from such business in respect of the subsequent 
corporation for any taxation year of the affiliate ending after the 
affiliate so became a foreign affiliate of the subsequent corporation, 
the subsequent corporation shall be deemed to have made an elec- 
tion under subsection (2.1) in respect of the business of the affiliate 
for the first such taxation year and for the purposes of paragraph 
(2.1)(d), the earnings of the affiliate for all of the preceding taxation 
years shall be. deemed. to have been adjustedin: accordance with 
subsections (2.1) and (2.2) in.the same manner as if the subsequent 
corporation had been the electing corporation. 

History: Subsec. 5907(2.3) amended by P.C. 1997-1670, subsec. 8(10), November 20, 


1997, Canada Gazette, Part I], December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the amendment applies to taxation years of a foreign affiliate of a taxpayer that 
end after 1994 where there has been a change in the taxation year of the foreign 
affiliate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation’ authority of the country in 
which it was resident and subject to: income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


Subsecs. 5907(2.3)-(2.6) added by P.C. 1978-3599, s. 2, November 30,.1978, Canada 
Gazette, Part II, December 13, 1978, effective for 1978 et seq. 


(2.4) [“Subsequent corporation” for Reg. 5907(2:3)] — For 
the purposes of subsection (2.3) 


(a) a corporation formed as a result of a merger, to which section 
87 of the Act applies, of the electing corporation’ and one or 
more other corporations, or 


(b) a corporation that has acquired shares of the capital stock of 
a foreign affiliate, in respect of which an election under subsec- 
tion (2.1) has been made, from the electing corporation in a 
transaction in respect of which an election under section 85 of 
the Act was made 


shall be deemed to be.a subsequent corporation that does not deal at 
arm’s length with the electing corporation. 


(2.5) [Repealed] 


History: Subsec. 5907(2.5) repealed by P.C. 1997-1670, subsec. 8(11), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years. of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the repeal applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(2.6) [Corporations deemed to have elected under Reg. 
5907(2.1)] — A corporation resident in Canada, and all other cor- 
porations resident in Canada with which the corporation does not 
deal at arm’s length, shall each be considered to have elected under 
subsection (2.1) in respect of an active business carried on by a 
non-resident corporation that is a foreign affiliate of each such cor- 
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poration for a taxation year if there is filed with the Minister on or 
before the day that is the later of 


(a) June 30; 1986, and 


(b) the earliest of the days on or before which any one of the 
said corporations is required to file a return of income pursuant 
to section 150 of the Act for its taxation year following the taxa- 
tion year in which the taxation year of the affiliate in respect of 
which the election is made ends, 


the following information: 


(c) a description of the active business sufficient to identify the 
business, and 


(d) a statement on behalf of each such corporation, signed by an 
authorized official of the corporation on behalf of which the 
statement is made, that the corporation is electing under subsec- 
tion (2.1) in respect of the business. 


History: Subsec. 5907(2.6) substituted by P.C. 1989-321, subsec. 3(10), applicable in 
respect of elections made under subsec. 5907(2.1) for 1982 et seq. 


(2.7) [Where ITA 95(2)(a)(i) or (ii) applies] — Notwithstanding 
any other provision of this Part, where 


(a) an amount is included in computing the income or loss from 
an active business of a particular foreign affiliate of a taxpayer 
for a particular taxation year under subparagraph 95(2)(a)(i) or 
(ii) of the Act, and 


(b) the amount included is in respect of an amount paid or paya- 
ble (other than an amount paid or payable that is described in 
clause 95(2)(a)(1i)(D) of the Act) by another non-resident corpo- 
ration described in subparagraph 95(2)(a)(i) or (1) of the Act or 
by a partnership of which such a corporation is a member, 


the amount (in respect of which an amount was included in the in- 
come or loss from an active business of the particular affiliate for 
the paticular year) paid or payable by the non-resident corporation 
or the partnership shall, except where it has been deducted under 
paragraph (2)(j) in computing the non-resident corporation’s earn- 
ings or loss from an active business, be deducted in computing the 
earnings. or loss of the non-resident corporation’or the partnership, 
as the case may be, from the active business for its earliest taxation 
year in which the amount was paid or paybable and shall not be 
deducted in computing its earnings or loss from the active business 
for any other taxation year. 


Proposed Amendment — Reg. 5907(2. 1). . 
(2. 7) Nipiceh ts ITA A 95(2)(a)() or fh palleal- _ Notwithstand- 


(i) the partittades amoiinit is to be desucted’ in sdtiputGiy tic 

second affiliate’s income or loss from an active: business 
carried on by it in the country in which it is resident for i 
earliest taxation. year i in ee that amoul 
payable, 


(ii) the second affiliate i is ead to hae cared on an ac- 
tive business in that country for that earliest THON year, 
and 


(iii) in computing the second affiliate’ s inco or 1686 fora 
taxation year from any source, no amount is to be deducted 
in. respect of the particular amount except as required under 

subparagraph (1); and. 4 


(b) in any other case, by the other perdu atti take: vetoed: tO 
in subparagraph 95(2)(a)(i) or (ii), as the case’ may be, or by a 
partnership of which the other foreign affiliate is a member, — 
the particular amount is, except where it’ has been deducted 
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under paragraph (2)G) in computing” the other foreign . affili- 
oe s earnings or loss from an active business, 
i to be deduc “ted in computing the e: earnings or oss of the 
other foreign affiliate or the partnership, as the case may 
_ be, from the active business for its earliest taxation year a 
~~ which the p. ount was paid or payable, and — 


ucted in nasa its oe * Floss. 


d ee affiliates), 
end ‘subsec. 5907(2. 7) to read as above, applicable t te Bxation 
filiate of a pceete aa ae — we 


which the draft eet is seed to that wou | in the abicies of this section, be 
precluded because Ce} ubsecs, feet to 6) si the jee soe be made abo venmon j 


( (iD) oft the Act) to the particu- 
ion or a partnership in the _ 


ye the payer are. Te- 


Related Provisions: Reg. 5908(9) — Tiered partnerships — look-through rule. 


History: Subsec. 5907(2.7) added by P.C. 1997-1670, subsec. 8(12), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable to taxation years of a 
foreign, affiliate of a taxpayer that begin after 1994, except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(2.8) [Where ITA 95(2)(a)(ii)(D) applies] — Notwithstanding 
any other provision of this Part, where 


(a) an amount is included in computing the income from an ac- 
tive business of a particular foreign affiliate of a taxpayer or a 
person related to the taxpayer for a particular taxation year under 
clause 95(2)(a)(ii)(D) of the Act, and 


(b) the amount included is in respect of an amount of interest 
paid or payable by another non-resident corporation (in this sub- 
section referred to as the “second affiliate”) to which the particu- 
lar affiliate and the taxpayer are related 


the following rules apply: 


(c) that amount of interest shall be deducted in computing the 
second affiliate’s income or loss, from an active business carried 
on by it in a country in which it is resident and subject to income 
taxation, for its earliest taxation year in which the amount was 
paid or payable, 


(d) the second affiliate is deemed to have carried on an active 
business in a country in which it was resident and subject to in- 
come taxation for each taxation year referred to in paragraph (c) 
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in which such an active business was not otherwise carried on 
by it, and 


(e) in computing the second affiliate’s income for a taxation year 
from any source, no amount shall be deducted in respect of an 
amount paid or payable by it that is referred to in paragraph (c) 
except as is required under that paragraph. 


History: Subsec. 5907(2.8) added by P.C. 1997-1670, subsec. 8(12), November 20, 
1997, Canada Gazette, Part II, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994; except that 


(a) the subsec. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation) or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(2.9) [Where fresh start rules apply] — In computing the earn- 
ings from an active business of a foreign affiliate of a corporation 
resident in Canada for the affiliate’s taxation year immediately 
before the particular taxation year of the affiliate referred to in para- 
graph 95(2)(k) of the Act, 


(a) there shall be added to the amount determined under subpar- 
agraph (a)(i) or (ii) of the definition “earnings” in subsection (1) 
after adjustment in accordance with subsections (2), (2.1) and 
(2.2) the total of 


(i) the amount, if any, by which the total determined in re- 
spect of the affiliate in clause (b)(i)(B) for the year.exceeds 
the total determined in respect of the affiliate in clause 
(b)G)(A) for the year, 


(ii) where, at the end of the year, the affiliate was deemed 
because of paragraphs 95(2)(k) and 138(11.91)(e) of the Act 
to have disposed of property owned by it that was used or 
held by it in the course of a carrying on the active business in 
the year, the amount that is the total of all amounts each of 
which is the amount, if any, by which 


(A) the lesser of the fair market value and the cost to the 
affiliate at the end of the year of a capital property (re- 
ferred to in this subparagraph and subparagraph (b)(ii) as 
a particular “depreciable asset’) owned by it that 


(I) was used or held by it in the course of carrying on 
the active business in the year, 


(II) was deemed because of paragraphs 95(2)(k) and 
138(11.91)(e) of the Act to have been disposed of at 
the end of the year, and 


(Ill) was property in respect of the cost of which 
amounts were, at any time, deductible in computing 
the earnings from the active business under subpara- 
graph (a)(i) or (ii) of the definition “earnings” in sub- 
section (1) 
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(B) the amount, if any, by which the cost to the affiliate of 
the particular depreciable asset exceeds the total of all 
amounts each of which is an amount that can reasonably 
be regarded as having been deducted in respect of the cost 
of the particular depreciable asset in computing the earn- 
ings (as would be defined in subsection (1) if that defini- 
tion were read as if the reference in that definition to this 
subsection did not exist) of the affiliate from the active 
business in the year or in any preceding taxation year of 
the affiliate in which it was a foreign affiliate of the cor- 
poration or of another. corporation resident in Canada 
which the corporation was not dealing with at arm’s 
length at any time, and 


(iii) where, at the end of the year, the affiliate was deemed 
because of paragraphs 95(2)(k) and 138(11.91)(e) of the Act 
to. have disposed of property (other than capital property) 
owned by it that was used or held by it in the course of carry- 
ing on the active business in the year, the amount that is the 
total of all amounts each of which is an amount, if any, by 
which the fair market value of such a property exceeds the 
cost to the affiliate of the property at the time that is immedi- 
ately before the end of the year; and 


(b) there shall be deducted from the amount determined under 
subparagraph (a)(i) or (11) of the definition “earnings” in subsec- 
tion (1) after adjustment in accordance with subsections (2), 
(2.1) and (2.2) the total of 


(i) the amount, if any, by which 


(A) the total of all amounts each of which is a maximum 
amount deemed because of paragraphs 95(2)(k) and 
138(11.91)(d) of the Act to have been claimed under sub- 
paragraphs 138(3)(a)(i), Gi) and (iv) and paragraphs 
20(1)d) and (1.1) and 20(7)(c) of the Act (each of which 
provisions is referred to in this subparagraph as a “reserve 
provision’) in the year 


exceeds 


(B) the total of all amounts each of which is an amount 
actually claimed by the affiliate as a reserve in the year 
that can reasonably be considered to be in respect of 
amounts in respect of which a reserve could have been 
claimed under a reserve provision on the assumption that 
the affiliate could have claimed amounts in respect of the 
reserve provisions in the year, 


(ii) the amount that is the total of all amounts each of which 
is the amount, if any, by which the amount determined under 
clause (a)(ii)(B) in respect of a particular depreciable asset 
described in clause (a)(ii)(A) exceeds the fair market value of 
the particular depreciable asset at the end of the year, and 


(iii) where, at the end of the year, the affiliate was deemed 
because of paragraphs 95(2)(k) and 138(11.91)(e) of the Act 
to have disposed of propety (other than capital property) 
owned by it that was used or held by it in the course of carry- 
ing on the active business in the year, the amount that is the 
total of all amounts each of which is an amount, if any, by 
which the cost to the affiliate of such a property at the time 
that is immediately before the end of the year exceeds the 
fair market value of the Pgh: at the end of the AoE 


rt jules apply f coh 
respect of a particular taxation 
! espect of a particular 
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this subsection as the “specified taxation year’) a member of 
which is, at the end of the period, a foreign affiliate of a taxpayer, 


(a) in computing the affiliate’s earnings or loss from the for- 
eign business referred to in that paragraph for the affiliate’s 
taxation year (referred to in subparagraphs (i) and (ii) as the 
“preceding taxation year”) that includes the day that is imme- 
diately before the beginning of the specified taxation year, 


(i) there is to be added to the amount determined under par- 
agraph (a) of the definition “earnings” in subsection (1), af- 
ter adjustment in accordance with subsections (2) to (2.2), 


(A) where the operator is the affiliate, the total of 


(1) the amount, if any, by which the total determined 
under sub-subclause (ii)(A)(1)2 3 in respect of the op- 
erator for the preceding taxation year exceeds the to- 
tal determined under sub-subclause (ii)(A)(D1 in re- 
spect of the operator for that year, and 


(iI) if the operator was deemed under paragraph 
95(2)(k.1) of the Act to have, at the end of the pre- 
ceding taxation year, disposed of property owned by 
it that was used or held by it in the course of carrying 
on the foreign business in that year, the amount that 
is the total of all amounts each of which is deter- 
mined by the formula 


(A=B)=C 
where 


A is the fair market value, immediately before the 
end of that year, of a property deemed because of 
that paragraph to have been disposed of, 


B_ is the amount determined under paragraph (a) of 
the definition “relevant cost base” in subsection 
95(4) of the Act in respect of the property, in re- 
spect of the taxpayer, immediately before the 
time of the disposition, and 


C is the amount, if any, of the capital gain deter- 


mined in respect of the disposition of the property 


at that time, and 


(B) where the operator is the partnership, the amount 
determined under subsection 5908(13); and 


(ii) there is to be added to the amount determined under 
paragraph (a) of the definition “loss” in subsection (1), 


(A) where the operator is the affiliate, the total of 
(1) the amount, if any, by which 


1. the total of all amounts each of which is ey 


amount deemed under paragraph 95(2)(k.1) of 
the Act to have been claimed under any of 
paragraphs 20(1)(1), (1.1) and (7)(c), and subpara- 
graphs 138(3)(a)(i), (ii) and (iv), of the Act (each 
of which provisions is referred to in this subpara- 
graph as a “reserve provision”) in computing the 
income from the foreign business for the eee 
ing taxation year 


exceeds 


2. the total of all amounts each of which is an 
amount actually claimed by the operator as a re- 
serve in computing its income from the foreign 
business for that year that can reasonably be con- 
sidered to be in respect of amounts in respect of 
which a reserve could have been claimed under a 
reserve provision on the assumption that the op- 


erator could have claimed amounts in respect of 


the reserve provisions for that year, and. 


(IL) the total of all amounts each of which is the 


amount, if any, by which the amount determined 


under the description of B in the formula in sub- 


clause (i)(A)(ID in respect of a property described in 
that subclause exceeds the amount determined under 


Income Tax Regulations 


the description of A in the formula in baat clause: i in 
respect of the property, and 


(B) where the operator is the pocpeatie the amount 
determined under subsection 5908(13); and 


(b) any property of the operator that is, under that paragraph, 
deemed to have been disposed of and reacquired by the opera- 
tor is, for the purposes of this section, deemed to have been 
disposed of and reacquired by the operator in the same manner 
- and for the same amounts as if that pase pe ya ie for the | 
purposes of this section. i; 
Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
30(40), will amend subsec. 5907(2.9) to read as above, applicable in respect of taxa-_ 
tion years of a foreign affiliate of a taxpayer that begin after December 20, 2002; 
however, if the taxpayer has elected under para. 16(29)(b) of this draft legislation 
[see Application annotation to proposed ITA 95(1)"taxable Canadian business”], the — 
amendment applies in respect of ies years of all foreign affiliates of the taxpayer 
that begin after 1994. 
See also Application under ITA s. 90 re extended reassessment. cea 
Technical Notes: Subsection 5907(2.9) applies where the 
paragraph 95(2)(k) of the Act apply to a foreign affiliate in respect of a “foreign 
business”. Subsection 5907(2.9) adjusts the “earnings” from an active business of the 
affiliate for the year that precedes the fresh start year so that the surplus accounts of 
the affiliate are also subject to a form of fresh start. 


Subsection 5907(2. 9) is bei ended as a consequence of the amendments to para- : 
graph 95(2)(k) and the addi new paragraph 95(2)(k.1) of the Act. For details of 
those amendments, refer to the above commentary for those paragraphs. 

The following amendments are being made to subsection 5907(2.9): 


¢ First, subsection 5907(2. 9) is being amended to reflect the splitting of paragraph 
95(2)) of the Act into Dalaerapes (k) and (k.1). 


i. Second, de amendments to subsection $907(2. 9) modify ie manner in which 

any necessary reductions are made to the affiliate’s relevant surplus accounts. 

_ Current subsection 5907(2.9) Pi for the reductions to surplus te be made 

_by way of reductions to “earnings”. Amended subsection 5907(2.9) provides in- 

stead for those amounts to be included i in the “loss” (as defined in subsection 
5907(1)) of the affiliate. 


Third, consistent with paragraphs 95(2)(k) (k.1) of the Act, the amendments 
to subsection 5907(2.9) ensure that the fresh start rules will apply where the for- — 
eign business is carried on by a partnership of which a foreign affiliate is a mem- 
__ ber. These amendments to subsection 5907(2.9) ensure, in the case of partner- 
_ships, that the fresh start rules will work on the basis of fiscal periods of the 
partnership and that these rules will therefore be relevant in the computation of | 
the affiliate’s foreign accrual property income for the affiliate’s taxation year that — 
includes the end of a fiscal period to which the fresh start rules apply. 


ee 


Fourtt, amended subsection 5907(2. 9) broadens the scope of the properties for 
‘which deemed fair market value dispositions are to be taken into account in ad- 
justing surplus balances and changes the mechanics for computing those adjust- 
ments. These adjustments will now occur for all properties, whether they be the 
types of properties contemplated by the Canadian tax concepts of depreciable, 
eligible capital, foreign resource or non-capital property, and will be based on 
the foreign tax “basis” of the property as determined under paragraph (a) of the 
definition “relevant cost base” in amended subsection 95(4) of the Act. Thus, the 
adjustment is based on the difference between fair market value and the foreign 
tax basis of each such property. In the context of property for which tax deduc- 
tions are claimable under foreign tax law in respect of the cost of the property, 
such basis is intended to represent the undeducted cost of the property for for- 
eign tax purposes. However, in order to prevent the duplication of amounts in 
respect of capital gains, which are dealt with, along with capital losses, under 
subsection 5907(5), such gains are backed out. Note that there is no need to simi- 
larly deal with capital = as none — atise by virtue of these deemed 
dispositions. 


Fifth, amended subsection 5907(2.9) provides, by reference to new subsection 
5908(13), rules for allocating the “earnings” and “loss” adjustments to an affili- 
ate that is a member of a partnership. This allocation is based on the affiliate’s 
direct or indirect share of the income or loss of the partnership. (The reference to 
“indirect” is meant to address tiered partnerships.) For the purpose of this alloca- 
tion, new subsection 5908(14) provides that, where both the income and the loss - 
of the partnership for the relevant year are nil, the partnership is assumed to have 
an income of $1 million for that yo. 


° 


Sixth, cenenden subsection 5907(2.9) ensures that the dispositions and reacquisi- 
tions of property that are, under paragraph 95(2)(k.1) (by reference to paragraph 
138(11.91)(e) of the Act), deemed to occur are taken into account in the compu- 
tation of the affiliate’s surplus balances. c 


° 


It should be noted that any exempt earnings that are otherwise created by these rules _ 
are subject to the new anti-avoidance rule in subsection 5907(2.02). Thus, the transi- 
tion of a foreign affiliate’s business from active to passive is intended to be treated as 
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subsection 5907(2. 9) will be sce 


that naire after ccsuibe 3 2 
cation of the am 


eign affiliates f t fe that begin a 1994, 


Related Provisions: TA 57 ‘Negative - amounts in formulas; _ Reg. 
5907(2.91) — Property deemed to have been disposed of and reacquired. 


History: Subsec. 5907(2.9) added by P:C. 1997-1670, subsec: 8(12), November 20; 
1997, Canada Gazette, Part II, December 10, 1997, applicable to taxation years of a 
foreign affiliate of a taxpayer that begin after 1994, except that 


(a) the subset. applies to taxation years of a foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the time when that taxation year would have 
begun if there had not been that change in the taxation year of the foreign 
affiliate. 


(3) [Pre-1972 foreign affiliate] — For the purposes of this Part, 
any corporation that was, on January 1, 1972, a foreign affiliate of a 
taxpayer shall be deemed to have become a foreign affiliate of the 
taxpayer on that day. 


(4) [“Government of a country”] — For the purposes of this 
Part, “government of a country” includes the government of a state, 
province or other political subdivision of that country. 


(5) [Capital gains and losses] — For the purposes of this sec- 
tion, each capital gain and each capital loss of a foreign affiliate of a 
taxpayer from the disposition of property shall be computed in ac- 
cordance with the rules set out in subsection 95(2) of the Act and, 
for the purposes of subsection (6), where any such gain or loss is 
required to be computed in Canadian currency, the amount of such 
gain or loss shall be converted from Canadian currency into the cur- 
rency referred to in subsection (6) at the rate of exchange prevailing 
on the date of disposition of the property. 


_ Proposed Amendment — Reg. 5907(5) [to be atta 
: amended, below] — 


(5) [Capital gains and losses] — For the purposes of this sec- 
tion, each capital gain, capital loss, taxable capital gain or allowa- 
ble capital loss of a foreign affiliate of a taxpayer from the dispo- 
sition of property shall be computed in accordance with the rules 
set out in subsection 95(2) of the Act and, for the purposes of 
subaec non (0), if any such gain or loss is required to be ee 


disposition of the ey. 


Application: The August 27, 2010 draft jecesteo Part 2 orien “ilies, 
subsec. 46(36), will amend subsec. 5907(5) to read as above, applicable in respect of 


taxation years ofa foreign affiliate ofa taxpayer that begin after December 18, 2009. - 


8.53 of the draft legislation provides that any assessment of a taxpayer’ s tax, interest « 
and penalties payable under the Act for any taxation year that ends before the day « on 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to 6) of the Act shall be made to the extent 
necessary to take into account this amendment, if 


(i) elects in writing in respect of all of its forsien affiliates that this section apply 
in respect of that provision, and 


Gi) files that election with the Minister of National Revenue on or before June 
30, 2011. 


Technical Notes (Sept. 10, 2010): Subsection 59075) pees that the rules in 
subsection 95(2) of the Act are to be used to compute the amounts of capital gains 
and losses to be included in the surplus accounts of a foreign affiliate. It also pro- 
vides a conversion rule Where such gains and losses are —_— in syemen 
dollars. : te 


30(41), will ad 


Reg. 
S. 5907(5.1) 


Consequential to the amendments made to paragraph 95(2)(f) of the Act as part of - 
the Budget 2007 Act changes, subsection 5907(5) is amended to ensure it refers to — 
capital gains, capital losses, taxable capital gains, and allowable capital losses. : 


Proposed Amendment — Reg. 5907(5) 


6) [Capital gains and losses]. _— For the purposes of this sec- 
tion, each a. gain, ca i fla ne ats gain or allowa- 


Application: The hae 19, 2011 draft as ola affiliates), subsec. 
le: will, amend subsec. e) (the version in the ae 27, 2010 draft Hi legisla, 


ce accounting purposes. 


Subsection §907(5) is being amended to move its currency conversion rule to new 
subsection 5907(5.01). This is being done to facilitate the application of the currency 
conversion rule to subparagraph (iii) of the description of B in the definition “hybrid 
surplus” in subsection 5907(1). For more details, refer to the above ay for 


the amendments to aragraph 95Q)(e) of the Act. 


New subsection 5907(5 01) i is also adding an ‘exception ‘for cases ‘where the currency 
referred to in subsection Ko" is Canadian oe as, in a a case, no conver- 
sion is necessary. 7 Q : 


Related Provisions: ITA 261 — Functional currency election; Reg. 5907(5.01) — 
Rate of exchange for currency conversion. 


History: Subsec. 5907(5): substituted by P.C. 1985-467, subsec. 4(29), February 14, 
1985, Canada Gazette, Part II, March 6, 1985, applicable in respect of dispositions 
made after November 12, 1981. 


_ Proposed Addition — Reg. 5907(5. 01) 


(a 01) [Rate ff exchange for currency conversion] — For 


the purposes of subsection (6), if any capital gain, capital loss, 
taxable capital gain or allowable capital loss referred to in subsec- 
tion (5), or any capital loss referred to in subparagraph (iii) of the — 
description of B in the definition “hybrid surplus” in subsection 
(1), of a foreign affiliate of a corporation is required to be com- 

in Canadian currency and the currency referred to in subsec- 
tion (6) is not Canadian currency, the amount of the gain or loss is 
to be converted from Canadian currency into the currency referred 
to in subsection (6) at the rate of exchange prevailing on soe date 
of disposition of the property. 


Application: 


_ August 19, 2011 draft legislation oie affiliates), subsec. 
bsec. 5907(5. 01), applicable after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 
Technical Notes: See under Reg. 5907(5). 


(5.1) [Where no gain or loss recognized by other coun- 
try] — Notwithstanding subsection (5) and except as provided in 
subsection (9), where, under the income tax law of a country other 
than Canada that is relevant in computing the earnings of a foreign 
affiliate of a taxpayer resident in Canada from an active business 
carried on by it in a country, no gain or loss is recognized in respect 
of a disposition by the affiliate of a capital property used or held 
principally for the purpose of gaining or producing income from an 
active business to a person (in this subsection referred to as the 
“transferee”) that is another foreign affiliate of the taxpayer or that 
is a foreign affiliate of another person with whom the taxpayer does 
not deal at arm’s length, for the purposes of this section, 


Proposed Amendment — Reg. 5907(5.1) opening 
words 


(5.1) [Where no gain or loss recognized by other coun- 
try] — Notwithstanding subsection (5), if, under the income tax 
laws of a country other than Canada that are relevant in comput- 
ing the earnings of a foreign affiliate of a taxpayer resident in 
Canada from an active business carried on by it in.a country, no 
gain or loss is recognized in respect of a disposition (other than a 
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disposition to which subsection (9) applies) by the affiliate of a 
capital property used or held principally for the purpose of gaining 
or producing income from an active business to a person or part- 
nership (in this subsection referred to as the “transferee”’) that 
was, at the time of the disposition, a designated person or partner- 
ship in respect of the taxpayer, for the purposes of this section, 

Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 


30(42), will amend the opening words of subsec. 5907(5.1) to read as above, ae : 
ble to dispositions that occur after August 19, 2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5907(5.1) suppresses surplus that would otherwise. 
arise on a disposition by a foreign affiliate of certain capital property to another for- 
eign affiliate of the taxpayer, or of a non-arm’s length person, where ome tax law | 
provides rollover treatment. 


Subsection 5907(5.1) is being amended to refer to the new definition of ail 
person or partnership” to identify relevant transferees. 


(a) the affiliate’s proceeds of disposition of the property shall be 
deemed to be an amount equal to the aggregate of the adjusted 
cost base to the affiliate of the property immediately before the 
disposition and any outlays and expenses to the extent they were 
made or incurred by the affiliate for the purpose of making the 
disposition; 

(b) the cost to the transferee of the property acquired from the 
affiliate shall be deemed to be an amount equal to the affiliate’s 
proceeds of disposition, as determined under paragraph (a); and 


(c) the transferee shall be deemed to have acquired the property 
on the date that it was acquired by the affiliate. 
History: Subsec. 5907(5.1) substituted by P.C. 1985-467, subsec. 4(30), February 14, 
1985, Canada Gazette, Part Il, March 6, 1985, applicable to 1976 et seq. 


Subsec. 5907(5.1) added by P.C. 1980-503, subsec. 5(6), February 8, 1980, Canada 
Gazette, Part Il, February 27, 1980, effective in respect of 1976 et seq. 


(6) [Selection of currency] — All amounts referred to in subsec- 
tions (1) and (2) shall be maintained on a consistent basis from year 
to year in the currency of the country in which the foreign affiliate 
of the corporation resident in Canada is itself resident or such cur- 
rency, other than Canadian currency, as is reasonable in the 
circumstances. 


Proposed Amendment — Reg. 5907(6) 


(6) [Selection of currency] — All amounts referred to in sub- 
sections (1) and (2) shall be maintained on a consistent basis from 
year to year in the currency of the country in which the foreign 
affiliate of the corporation resident in Canada is resident or any 
currency that the corporation resident in Canada demonstrates to 
be reasonable in the circumstances. 


Application: The August 27, 2010 draft legislation (Part 2 — foreign affiliates), 
subsec. 46(37), will amend subsec. 5907(6) to read as above, applicable in respect of 
taxation years of a foreign affiliate of a taxpayer that begin after December 18, 2009. 


S. 53 of the draft legislation provides that any assessment of a taxpayer’s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on | 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


(i) elects in writing in respect of all of its foreign affiliates that this section apply 
in respect of that provision, and 


(ii) files that election with the Minister of National Revenue on or before June 
30, 2011. 


Technical Notes (Sept. 10, 2010): Subsection 5907(6) is a rule that applies 
primarily for the purpose of computing a foreign affiliate’s surplus balances. It re- 
quires that any amounts referred to in subsections 5907(1) and (2) be maintained on a 
consistent basis from year to year in the currency of the country in which the foreign 
affiliate is resident or such other currency, other than Canadian currency, as is rea- 
sonable in the circumstances. 


The amendments to subsection 5907(6) are consequential to the amendments made to 
paragraph 95(2)(f) of the Act as part of the Budget 2007 Act changes. In particular, 
the language of subsection 5907(6) is being made consistent with the language in the — 
definition “calculating currency” in subsection 95(1) of the Act. Among other things, 
this amendment removes the restriction relating to Canadian currency. 


Related Provisions: ITA 261 — Functional currency election; Reg. 5907(5.01) — 
Rate of exchange for currency conversion; Reg. 5907(5.1) — Exception. 


Income Tax Regulations 


Information Circulars: 77-9R: Books, records and other requirements for taxpayers 
having foreign affiliates. 


(7) [Stock dividend] — For the purposes of this Part, the amount 
of any stock dividend paid by a foreign affiliate of a corporation 
resident in Canada on a share of a class of its capital stock shall be 
deemed to be nil. 


(7.1) [Dividend giving rise to credit in other country] — 
Where, at any time in a taxation year of a corporation resident in 
Canada, a foreign affiliate of the corporation (in this subsection re- 
ferred to as the “payor affiliate”) pays a dividend on the shares of 
any class of its capital stock to the corporation (in this subsection 
referred to as the “particular dividend”) and as a result of the pay- 
ment the corporation is entitled to a tax credit from the government 
of the country in which the payor affiliate is resident, 


(a) if the particular dividend was paid on or after the day on 
which this subsection comes into force, or 


(b) if the particular dividend was paid before the day on which 
this subsection comes into force and in a taxation year com- 
mencing after 1978 and the corporation elects in respect of the 
tax credit in its return of income for the 1985, 1986, 1987, 1988 
or 1989 taxation year required to be filed pursuant to subsection 
150(1) of the Act, 


for the purpose of this Part, the following rules apply: 


(c) the tax credit shall be deemed to be a dividend paid at that 
time by the payor affiliate on the shares of that class of its capi- 
tal stock to the corporation, 


(d) immediately before that time there shall be added to the ex- 
empt surplus of the payor affiliate an amount equal to the pro- 
portion of the tax credit that 


(i) the portion of the particular dividend that would, were the 
corporation not entitled to the tax credit, be deemed by sub- 
section 5900(1) to have been paid out of the payor affiliate’s 
exempt surplus in respect of the corporation 


is of 
(ii) the particular dividend, 
(ec) immediately before that time, there shall be added to the tax- 


able surplus of the payor affiliate an amount equal to the propor- 
tion of the tax credit that 


(i) the portion of the particular dividend that would, were the 
corporation not entitled to the tax credit, be deemed by sub- 
section 5900(1) to have been paid out of the payor affiliate’s 
taxable surplus in respect of the corporation 


is of 
(ii) the particular dividend, and 
(f) the foreign tax applicable to the aggregate of 


(i) the portion of the particular dividend determined under 
subparagraph (e)(i), and 


(ii) the portion of any amount deemed to be a dividers by 
virtue of paragraph (c) that is deemed by subsection 5900(1) 
to have been paid out of the payor affiliate’s taxable aliens 
in respect of the corporation 


shall, notwithstanding paragraph 5900(1)(d), be equal to the 
amount determined under paragraph 5900(1)(d) in respect of the 
amount referred to in subparagraph (i), less the amount deter- 
mined under paragraph (e). 


Proposed Repeal — Reg. 5907(7.1) 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 30(43), 
will repeal subsec. 5907(7.1), applicable after August 19,2011. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5907(7.1) ensures that the exempt and taxable surplus 

of a foreign affiliate of a Canadian corporation is maintained at an appropriate amount 

where the Canadian corporation in receipt of a dividend from the affiliate also receives 

a tax credit from the government of the country in which the affiliate resides, Without 

this amendment the surplus balances of the affiliate would be inappropriately reduced 

upon the receipt of this tax credit. This rule was designed to deal with the so-called 
“advance corporation tax” (“ACT”) that applied in the U.K. 
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ne , Fepe is no longer distributed in the course of the dissolution to another foreign af- 
relevant as the U. T was abolished in 1999, _ filiate of the taxpayer resident in Canada shall be deemed to 
History: Subsec. 5907(7.1) added by P.C. 1989-321, subsec. sa. March 2, 1989, have been acquired by that other foreign affiliate at a cost equal 
Canada Gazette, Part Il, March 15, 1989, applicable for purposes of making computa- to the proceeds of disposition of that property to the dissolved 
tions under Part LIX after March 15, 1989 and, where the taxpayer so elects in accor- affiliate, as determined in paragraph (b). 
dance with para. 5907(7.1)(b), with respect to computations under Part LIX at any time 
commencing after the time immediately prior to the receipt of the tax credit specified in . Proposed Amendment elise Reg. 5907(9). 


the election, 


(8) [Deemed new taxation year on merger] — For the pur- 6) [Where FA dissolved] — If a foreign affiliate of a taxpayer 
poses of computing the various amounts referred to in this section, has been liquidated and dissolved (otherwise than as a result of a 


the first taxation year of a foreign affiliate formed as a result of a foreign merger within the meaning assigned by subsection 87(8.1) 
merger in the manner described in subsection 5905(3) shall be 
deemed to have commenced at the time of the merger, and a taxa- 
tion year of a predecessor corporation (within the meaning assigned 
by subsection 5905(3)) that would otherwise have ended after the 
merger shall be deemed to have ended immediately before the 
merger. 


Proposed Amendment — Reg. SAre 


(8) [Deemed new taxation year on merger]. 
poses of computing the various amounts referred to in this section, 
the first taxation year foreign affiliate, of a corporation resi- 

dent in Canada, that is formed as a result of a foreign merger 
(within the meaning assigned by subsectior (8.1) of the Act) is 

deemed to have commenced at the time of the merger, and a taxa- 
tion year of a Breas Saari Mae the meaning as- — 


Application: The Ae 19, er draft. legislati foci | siihites), eee 
30(44), will amend subsec. 5907(8) to read as s above, applicable i in respect of mergers 
or even in reser c of a taxpayer that occur after August 


sessment deadline. 

Technical Notes: Subsection a pplies for the purposes of - 
computing the surplus balances of foreign affiliates that are formed on certain merg- 
ers. Subsection 5907(8) creates a deemed year end immediately before the merger for 
each predecessor of the new corporation and a new taxation yer at the time of the 
merger for the new corporation. ; ey 


Subsection 5907(8) is being amended t to modernize and claity its language as well 
as to make its language consistent with other provisions in the neueHope that deal 
with mergers. 


Related Provisions: TTA, 95(4, 2 = aon mergers. 


(9) [Where FA dissolved] — Where a foreign affiliate of a tax- 
payer resident in Canada has been dissolved and paragraph 
95(2)(e.1) of the Act does not apply, for the purpose of computing 


of the Act), 
ea to 


this section, the following rules apply: 


: .) where, at a particular. time, property having a fair market 
value equal to or greater than 90 percent of the fair market 


_ value of all of the property that was owned by the affiliate im- 


mediately before the commencement of the liquidation and 
dissolution has been disposed of by the affiliate in the course 
of the liquidation and dissolution, the taxation year of the affil- 


_jate that otherwise would have included the particular time is 


deemed to have ended immediately before that time; and 


(b) each property of the affiliate that was disposed of by the 
in the course of the liquidation and dissolution is 


_G) disposed of by the line: at the time that is the earlier 
_of the time it was actually disposed of and the time that is 
immediately before the time that is immediately before the 
particular time, for proceeds of disposition equal to 


(A) if the liquidation and dissolution is one to which 
‘subsection 88(3) of the Act applies 1 in respect of the dis- 
position, the amount that would, in the absence of sub- 
section 88(3.3) of the Act, be determined under para- 
graph 88(3)(a) or (b) of the Act, as the case may be, 


_ (B) if the liquidation and dissolution is one to which 
: paragraph 95(2)(e) of the Act applies in respect of the 
isposition, the amount determined under subparagraph 

S(2)E)G) or (ii) of the Act, as the case may be, and 


(C) in any other case, the fair market value of the pro- 
perty at the time it was actually disposed of, and | 


(ii) acquired by the person or partnership to which the affil- 
_jate disposed of the property, at the time it was actually ac- 
"quired, at a cost equal to the affiliate’ $ proceeds of Spo 
tion of the property. 


the various amounts referred to in this section, the following rules Application: The August 19. 2011 draft ieee (foreign affiliates), eS 


apply: 


all amend subsec. 5907(9) to read as above, applicable in respect of liquida- 
dissolutions of foreign affiliates of a hse that begin after December 20, _ 


(a) where, at a particular time in the course of the dissolution, all 2002 except that, 


or substantially all of the property owned by the affiliate imme- 
diately before that time was distributed to the shareholders of the 
affiliate, the taxation year of the affiliate that otherwise would 
have included the particular time shall be deemed to have ended 
immediately before the particular time; 


(b) except as provided in paragraph 88(3)(a) and subparagraph 

95(2)(e)(i) of the Act, 
(i) each property of the affiliate that was distributed to the 
shareholders in the course of the dissolution shall be deemed 
to have been disposed. of immediately before the end of the 
affiliate’s taxation year deemed to have ended by paragraph 
(a) for proceeds of disposition equal to the fair market value 
thereof immediately before the particular time, and 


(ii) each property of the affiliate that was otherwise disposed 
of in the.course of the dissolution shall, be. deemed to have 
been disposed of by the affiliate for proceeds of disposition 
equal to the fair market value thereof at the time of disposi- 
tion; and 
(c) except as provided in subparagraph 95(2)(e)(i) of the Act, 
each property of the dissolved affiliate that was disposed of or 
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@ if the taxpayer has elected under subsec. 16(28) of the draft legislation ies 


Application annotation to proposed ITA 95(1)“designated liquidation and disso- 


lution’), para. 5907(9)(b) is, in respect of liquidations and dissolutions of all for- 
_eign affiliates of the taxpayer that beein 2 on or before February 27, 2004, to be 
read as follows: 


 (b) each property of the affiliate that was disposed of by the affiliate in the 


course of the liquidation and dissolution is, ay to ica 88(3) of 
: ae Act, deemed to have been 


—® disposed of by the afl: at the time that is the eice of the time 

it was actually disposed of and the time that is immediately before the 
time that is immediately before the particular time, for proceeds of 
disposition equal to 


(A) if the liquidation and dicohon | is one to which paragraph 

95(2)(e) of the Act applies in respect of the disposition, the 
amount determined under a OO or (ii) of the 
Act, and 


_ (B) in any other case, the fair market value of the property at the 
time it was actually disposed of, a 


(il) acquired by the. person or cannes 6 to which: the affiliate dis- 
_ posed of the property, at the time it was actually acquired, at a cost 
equal to the affiliate’s proceeds of disposition of the property. 


for the purposes of computing the various amounts — 


“ 
c 
fe) 
i 
any 
= 
aD 
® 
co 
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(b) if the taxpayer has not elected under subsec. 16(28) of the draft legislation, 
para. 5907(9)(b) is, in respect of liquidations and dissolutions of foreign affili- 
ates of the taxpayer that 


(i) begin on or before February 27, 2004, to be read as follows: 


(b) each property of the affiliate that was disposed of by the affiliate 
in the course of the liquidation and dissolution is, subject to subsec- 
tion 88(3) and paragraphs 95(2)(e) and (e.1) of the Act, deemed to 
have been 


(i) disposed of by the affiliate, at the time that is the earlier of the 
time it was actually disposed of and the time that is immediately 
before the time that is immediately before the particular time, for 
proceeds of disposition equal to the fair market value of the pro- 
perty at the time it was actually disposed of, and 


(ii) acquired by the person or partnership to which the affiliate 
disposed of the property, at the time it was actually acquired, at a 
cost equal to the affiliate’s proceeds of disposition of the 
property. 
(ii) begin after February 27, 2004 and before August 20, 2011, to be read as 
follows: 


(b) each property of the affiliate that was disposed of by the affiliate 
in the course of the liquidation and dissolution is, subject to 
paragraphs 95(2)(e) and (e.1) of the Act, deemed to have been 


(i) disposed of by the affiliate, at the time that is the earlier of the 
time it was actually disposed of and the time that is immediately 
before the time that is immediately before the particular time, for 
proceeds of disposition equal to 


(A) if the liquidation and dissolution is one to which subsec- 
tion 88(3) of the Act applies in respect of the disposition, the 
amount that would (in the absence of subsection 88(3.3) of 
the Act) be determined under paragraph 88(3)(a) or (b) of the 
Act, as the case may be, and 


(B) in any other case, the fair market value of the property at 
the time it was actually disposed of, and 


(ii) acquired by the person or partnership to which the affiliate 
disposed of the property, at the time it was actually acquired, at a 
cost equal to the affiliate’s proceeds of disposition of the 
property. 

See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5907(9) provides special surplus rules that apply 
where a foreign affiliate undergoes a taxable liquidation, i.e. one to which paragraph 
95(2)(e.1) of the Act does not apply. Subsection 5907(9) consists of four general 
parts: the conditions for its application, a deemed year-end rule, a dispositions rule 
and an acquisitions rule. j 


Subsection 5907(9) is being amended in the following ways. 


First, the conditions for its application are being amended to ensure it does not apply 
to any foreign mergers and the reference to 95(2)(e.1) of the Act is being removed. 
The latter change is consequential to the restructuring of paragraphs 95(2)(e) and 
(e.1) of the Act, as discussed above. 


Second, the deemed year-end rule is amended to clarify the time at which the fair 
market value of the relevant property is determined and to replace the “all or substan- 
tially all of the property” reference with a simpler “90 percent of the fair market 
value of the property” reference. 


Third, the dispositions rule is amended to clarify the time of the dispositions and to 
make a more direct link to the special rollover provisions of amended subsection 
88(3) and amended paragraph 95(2)(e) of the Act. Note that clause 
5907(9)(b)(i)(A)’s special reading in respect of subsection 88(3.3) is discussed in the 
commentary above in respect of that subsection. 


Fourth, the acquisitions rule is moved from paragraph (c) to subparagraph (b)(ii). 


These amendments generally apply to liquidations and dissolutions that begin after 
December 20, 2002. However, a number of transitional readings of paragraph 
5907(9)(b) apply to take into account the different comings-into-force of the amend- 
ments to subsection 88(3) and paragraph 95(2)(e), including elections in respect 
thereof. 


Related Provisions: ITA ITA 95(4.2) — Absorptive mergers. 


History: Subsec. 5907(9) substituted by P.C. 1985-467, subsec. 4(31), February 14, 

1985, Canada Gazette, Part Il, March 6, 1985, applicable to 1976 er seq. 

Subsec. 5907(9) substituted by P.C. 1980-503, subsec. 5(7), February 8, 1980, Canada 

Gazette, Part II, February 27, 1980, effective in respect of 1976 et seq. 
Proposed Addition — Reg. 5907(9.1) 


(9.1) Notwithstanding any other provision of this Part, in deter- 
mining the earnings or loss of a foreign affiliate of a taxpayer resi- 
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dent in Canada, for a taxation year of the affiliate from an active 
business carried on by it in a country, 


(a) from a disposition of property to which paragraph 
95(2)(d.1) of the Act applies, those earnings or that loss are to 
be determined using the rules in that paragraph; and 


(b) from a disposition of property acquired in a transaction to 
which paragraph 95(2)(d.1) of the Act applies, the cost to the - 
affiliate of the property is to be determined using the tules in 
that paragraph. 
Application: The August 19, 2011 att legislation (foreign affiliates), subsec. 
30(45), will add subsec. 5907(9.1), applicable to mergers or combinations in respect 
of a foreign affiliate of a taxpayer that occur after August 19, 2011; however, if the 
taxpayer has elected under subsec. 16(31) of the draft legislation, subsec. 5907(9.1) 
applies to mergers or combinations in respect of all foreign affiliates of the taxpayer 
that occur after December 20, 2002. 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: New subsection 5907(9.1) is added to ensure that the “earnings” 
of a foreign affiliate that derive from dispositions of property to which the foreign 
merger provisions in amended paragraph 95(2)(d.1) apply, or have eee ap- 
plied, take into account the rollover rules in that paragraph. 


This new subsection applies to mergers or combinations that occur after August 19, 
2011. However, if a taxpayer elects retroactive application of the amendments to par- 
agraph 95(2)(d.1) of the Act, this new subsection applies to mergers or combinations _ 
that occur after December 20, 2002. 


(10) [Tax sparing] — Where 


(a) the net earnings or net loss for a taxation year of a foreign 
affiliate of a corporation resident in Canada from an active busi- 
ness carried on in a country other than Canada would otherwise 
be included in the affiliate’s taxable earnings or taxable loss, as 
the case may be, for the year, 


(b) the rate of the income or profits tax to which any earnings of 
that active business of the affiliate are subjected by the govern- 
ment of that country is, by virtue of a special exemption from or 
reduction of tax (other than an export incentive) that is provided 
under a law of such country to promote investments or projects 
in pursuance of a program of economic development, less than 
the rate of such tax that would, but for such exemption or reduc- 
tion, be paid by the affiliate, and 


(c) the affiliate qualified for such exemption from or reduction 
of tax in respect of an investment made by it in that country 
before January 1, 1976 or in respect of an investment made by it 
or a project undertaken by it in that country pursuant to an 
agreement in writing entered into before January 1, 1976, 


for the purposes of this Part, such net earnings or net loss shall be 
included in the affiliate’s exempt earnings or exempt loss, as the 
case may be, for the year and not in the affiliate’s taxable earnings 
or taxable loss, as the case may be, for the year. 


(11) [“Designated treaty country”] — For the purposes of this 
Part, a sovereign state or other jurisdiction is a “designated treaty 
country” for a taxation year of a foreign affiliate of a corporation if 
Canada has entered into a comprehensive agreement or convention 
for the elimination of double taxation on income, or a comprehen- 
sive tax information exchange agreement, in respect of that sover- 
eign state or jurisdiction, that has entered into force and has effect 
for that taxation year, but any territory, possession, department, de- 
pendency or area of that sovereign state or jurisdiction to which that 
agreement or convention does not apply is not considered to be part 
of that sovereign state or jurisdiction for the purpose of determining 
whether it is a designated treaty country. 

Related Provisions: Reg. 5907(1.02) — New FA deemed resident in designated 
treaty country throughout year; Reg. 5907(11.1) — Effective date of treaty; Reg. 
5907(11.11)— When tax information exchange agreement in force; Reg. 
5907(11.2) — Whether FA resident in treaty country. 


(11.1) [Effective date of treaty for Reg. 5907(11)] — For the 
purpose of subsection (11), where a comprehensive agreement or 
convention between Canada and another country for the elimination 
of double taxation on income has entered into force, that convention 
or agreement is deemed to have entered into force and have effect 
in respect of a taxation year of a foreign affiliate of a corporation 
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any day of which is in the period that begins on the day on which 
the agreement or convention was signed and that ends on the last 
day of the last taxation year of the affiliate for which the agreement 
or convention is effective. 


(11.11) [When TIEA deemed in force] — For the purpose of ap- 
plying subsection (11) in respect of a foreign affiliate of a corpora- 
tion, where a comprehensive tax information exchange agreement 
enters into force on a particular day, the agreement is deemed to 
enter into force and to come into effect on the first day of the for- 
eign affiliate’s taxation year that includes the particular day. 


(11.2) [Whether FA resident in treaty country] — For the 
purposes of this Part, a foreign affiliate of a corporation is, at any 
time, deemed not to be resident in a country with which Canada has 
entered into 4 comprehensive agreement or convention for the elim- 
ination of double taxation on income unless 


(a) the affiliate is, at that time, a resident of that country for the 
purpose of the agreement or convention; 


(b) the affiliate would, at that time, be a resident of that country 
for the purpose of the agreement or convention if the affiliate 
were treated, for the purpose of income taxation in that country, 
as a body corporate; 


(c) where the agreement or convention entered into force before 
1995, the affiliate would, at that time, be a resident of that coun- 
try for the purpose of the agreement or convention but for a pro- 
vision in the agreement or convention that has not been amended 
after 1994 and that provides that the agreement or convention 
does not apply to the affiliate; or 


(d) the affiliate would, at that time, be a resident of that country, 
as provided by paragraph (a), (b) or (c) if the agreement or con- 
vention had entered into force. 


History [Reg. 5907(11)-(11.2)]: Subsec. 5907(11) amended, subsec. 5907(11.11) 
added, by 2009, c. 2, s. 112, applicable after 2007. 
Subsec. 5907(11) amended, subsecs. (11.1) and (11.2) added, by P.C. 1997-1670, sub- 
sec. 8(13), November 20, 1997, Canada Gazette, Part II, December 10, 1997, applica- 
ble to taxation years of a foreign affiliate of a corporation that begin after 1995, except 
that, where the corporation notifies the Minister of National Revenue in its return of 
income for its first taxation year that begins after 1994 or for a taxation year in which a 
dividend was paid by the foreign affiliate of its election to have subsections 5907(11) 
(as amended), (11.1) and (11.2) apply to a taxation year of the foreign affiliate of the 
corporation that begins before 1996, 
(a) the amendment applies to that taxation year and each subsequent taxation year 
of the foreign affiliate of the corporation; and 
(b) any reference in s. 5907 to “country listed in subsection (11)” shall be read as 
“designated treaty country” and any reference to “country not listed in subsection 
(11)” shall be read as “country that is not a designated treaty country” for that 
taxation year and those subsequent taxation years of the foreign affiliate of the 
corporation. 
Subsec. 5907(11) substituted by P.C. 1989-321, subsec. 3(12), March 2, 1989, Canada 
Gazette, Part II, March 15, 1989, applicable to 1982 et seg., except as otherwise noted 
in the above list. Those exceptions comprise additions and deletions made by subsecs. 
3(13) to (18) of the said P.C. 1989-321. 
Subsec. 5907(11) amended by P.C. 1980-503, subsecs. 5(8)-(10), February 8, 1980, 
Canada Gazette, Part Il, February 27, 1980, effective as to paras. (a.1) and (d.1), in 
respect of 1978 et seq., and as to paras. (v) and (w), in respect of 1980 et seq. 
Subsec. 5907(11) amended by P.C. 1978-589, March 2, 1978, Canada Gazette, Part II, 
March 22, 1978, applicable, as to paras. (a), (b.1), (b.2), (c.1), (e.1), (f-1), (h), (s.1), 
(aa.1), (aa.2), (aa.3) and (ee.1), to 1976 et seq., and as to:paras. (u) and (kk), to taxation 
years commencing on or after January 1, 1978. 


1.T. Technical News: 16 (U.S. S-Corps and LLCs). 


(12) [ACB of partnership interest] — For the purposes of para- 
graph 95(2)(j) of the Act, the adjusted cost base to a foreign affiliate 
of a taxpayer of an interest in a partnership at any time is prescribed 
to be the cost thereof otherwise determined at that time except that 
(a) there shall be added to that cost such of the following 
amounts as are applicable, namely, 
(i) any amount included in the earnings of the affiliate for a 
taxation year ending after 1971 and before that time that may 
reasonably be considered to relate to profits of the 
partnership, 


Reg. 
S. 5907(12) 


(ii) the affiliate’s incomes as described by the description of 
“A” in the definition “foreign ‘accrual property income” in 
subsection 95(1) of the Act for a taxation year ending after 
1971 and before that time that can reasonably be considered 
to'relate to profits of the partnership, 


(iii) any amount included in computing the exempt earnings 
or taxable earnings, as the case may be, of the affiliate for a 
taxation year ending after 1971 and before that time that may 
reasonably be considered to relate to a capital gain of the 
partnership, 


(iv) where the affiliate has, at any time before that time and 
in a taxation year ending after 1971, made a contribution of 
capital to the partnership otherwise than by way of a loan, 
such part of the amount of the contribution as cannot reason- 
ably be regarded as a gift made to or for the benefit of any 
other member of the partnership who was related to the affili- 
ate, and 


(v) such portion of any income or profits tax refunded before 
that time by the government of a country to the partnership 
as may reasonably be regarded as tax refunded in respect of 
an amount described in any of subparagraphs (b)(i) to (iii), 
and 


(b) there shall be deducted from that cost such of the following 
amounts as are applicable, namely, 


(i) any amount included in the loss of the affiliate for a taxa- 
tion year ending after 1971 that may reasonably be consid- 
ered to relate to a loss of the partnership, 


(11) the affiliate’s losses as described by the description of D 
in the definition “foreign accrual property income” in subsec- 
tion 95(1) of the Act for a taxation year ending after 1971 
and before that time that can reasonably be considered to re- 
late to the losses of the partnership, 


(iii) any amount included in computing the exempt loss or 
taxable loss, as the case may be, of the affiliate for a taxation 
year ending after 1971 and before that time that may reasona- 
bly be considered to relate to a capital loss of the partnership, 


(iv) any amount received by the affiliate before that time and 
in a taxation year ending after 1971 as, on account or in lieu 
of payment of, or in satisfaction of, a distribution of his share 
of the partnership profits or partnership capital, and 


(v) such portion of any income or profits tax paid before that 
time to the government of a country by the partnership as 
may reasonably be regarded as tax paid in respect of an 
amount described in any of subparagraphs (a)(i) to (iii), 


and, for greater certainty, where any interest of a foreign affiliate in 
a partnership was reacquired by the affiliate after having been pre- 
viously disposed of, no adjustment that was required to be made 
under this subsection before such reacquisition shall be made under 
this subsection to the cost to the affiliate of the interest as reac- 
quired PIOPEHy: 9 of the athbdie, 
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History: Subparas. 5907(12)(a)(ii), (b)(ii) amended by P.C. 1997-1670, subsecs. 
8(14), (16), November 20, 1997, Canada Gazette, Part Il, December 10, 1997, applica- 
ble to taxation years of a foreign affiliate of a taxpayer that begin after 1994, except 
that 
(a) the subsec. applies to taxation years of a- foreign affiliate of a taxpayer that end 
after 1994 where there has been a change in the taxation year of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i) the foreign affiliate had requested that change in the taxation year in writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(ii) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the. time when that.taxation year would have 
begun if there had not been that change: in the taxation year of the foreign 
affiliate. 


The opening words of subpara. (b) amended by P.C. 1997-1670, subsec. 8(15), Novem- 
ber 20, 1997, Canada Gazette, Part II, December 10, 1997, applicable after November 
12, 1981. 


Subsec. 5907(12) added by P.C. 1985-467, subsec. 4(32), February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, effective commencing November 13, 1981. 


(13) [Immigration of FA to Canada] — For the purpose of sub- 
paragraph 128.1(1)(d)(ii) of the Act, the amount prescribed to be 
included in the foreign accrual property income of a foreign affiliate 
of a taxpayer for a taxation year is the amount, if any, by which 


(a) the taxable surplus of the affiliate in respect of the taxpayer 
at the end of the year other than the affiliate’s net earnings for 
the year in respect of the affiliate’s foreign accrual property 
income 


exceeds the total of 
(b) the amount determined by the formula 


(A ~B)x (C—1) 
where 


A is the total of the underlying foreign tax of the affiliate in 
respect of the taxpayer at the end of the year and the amount, 
to the extent that it is not otherwise included in that underly- 
ing foreign tax, that would have been added to that underly- 
ing foreign tax if each disposition deemed by paragraph 
128.1(1)(b) of the Act had been an actual disposition, 


is the part of the value of A that can reasonably be consid- 
ered to relate to the affiliate’s net earnings for the year in 
respect of the affiliate’s foreign accrual property income, and 


C is the relevant tax factor, as defined in subsection 95(1) of 


the Act, and 
(c) the amount, if any, by which 


(i) the total of all amounts required by paragraph 92(1)(a) of 
the Act to be added at any time in a preceding taxation year 
in computing the adjusted cost base to the taxpayer of the 
shares of the affiliate owned by the taxpayer at the end of the 
year 


exceeds 


(ii) the total of all amounts required by paragraph 92(1)(b) of 
the Act to be deducted at any time in a preceding taxation 
year in computing the adjusted cost base to the taxpayer of 
the shares of the affiliate owned by the taxpayer at the end of 
the year. 


Proposed Amendment — - Reg. 5907(1 3) 


(13) For the purposes of ‘subparagraph _ (ii) of. paragraph 
128.1(1)(d) of the Act, the bes oe amount is the ammount deter- 
mined by the formula 


Kay 

where 

X is the amount, if any, by which eee) cole a. 
(a) the amount, if any, determined by the formula = 


A> Bow ee D)+(E- De 


where 
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ws is the taxable surplus of the foreign affiliate of the other 
axpayer referred to in that paragraph; in respect of the — 
other taxpayer, at the end of ~ bese ee to’ in ‘that’ 

subparagraph, 


Bis the affiliate’s net earnings for the es of 
_.. the affiliate’s foreign accrual property income for the — 
' year to the extent those net earnings have been included © 


tat tess 
ERS Be 


Rete 


by which the affiliat 
of the other taxpayer at the end of the year would have. 
reased because of the gain or income of the affiliate 
t would have arisen if a disposition, deemed by para- 
graph 128.1(1)(b) of the Act, of a property by the affili- _ 
ate ee a seen f the ia 3 the. 
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decreased because of; Ik S$ of the affiliat that would 


Pe face fax. in respect. ite the peel ee at ne 
end of the year in respect of income or profits taxes re-)< 
funded by the government of a country in respect of all — 
or a portion of a loss of the affiliate: sre to in the® 


ernined by the ormula 


CS 
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is the sdoayiie fot tax of the affiliate in re-— 
spect of the ¢ other taxpayer: at the end of the year, Hite 


M is the amount, if any, by whic | the amount d a 
- mined under the. description of C in. paragraph. (a) 

_ exceeds the amount determined vars the i id se 
of D in that paragraph, and — pe 


is the amount, if any, by ‘which. the ee deter- ; 
mined under the description of E in paragraph (a) ex- 
ceeds the amount determined under, a mepicesia ie 


_ of F in that paragraph, and 


the portion of the Value of L that can 2 enone be” 

~ considered to relate to the affiliate’s net earnings for the — 

_-year in respect of the te od $ ecole earrual propery 
income, 


the other taxpayer’s | welevant: te ticle (within the 

_ meaning assigned by subsection 95(1) of the Act) for its — 
taxation year that includes the time that is mmediately 
before the particular time, and - 
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(4i) the total of all amounts required by paragraph 92(1)(b) of 
the Act to be deducted at any time in a preceding taxation 
year in computing the adjusted cost base to the other taxpayer 
of the shares of the affiliate owned by the other taxpayer at 
the end of the year. 


(c) in its application in respect of dispositions that occur before February 28, 
2004, the description of M in subsec. 5907(13), as required to be read by para. 
(b) above, is instead to be read as follows: 


M_ is the amount that would be determined to be the amount by which the 
amount determined under the description of C exceeds the amount de- 
termined under the description of D if this section were read wahon 
reference to subsection (14), and ‘ 


See also Application under ITA s. 90 re extended reassessment deadline. 


Technical Notes: Subsection 5907(13) prescribes the amount to be added to the 


foreign accrual property income (“FAPI”) of a foreign affiliate that immigrates to 
Canada for the purposes of paragraph 128.1(1)(d) of the Act. Essentially this rule 
forces the recognition of the affiliate’s taxable “ immediately bon an 
immigration. 


The FAPI inclusion is generally measured as the excess of the affiliate’ 8 taxable sur- 
plus balance over the grossed-up amount of its underlying foreign tax CUFT’). 
However, any taxable surplus and UFT relating to FAPI of the affiliate i is backed out 
from the inclusion formula. 


One of the additions to UFT in the inclusion formula a the deccapiion of A in 
paragraph 5907(13)(b)) is a notional amount representing the foreign tax that would 
have been paid if the dispositions deemed under paragraph 128.1(1)(b) of the Act a 
been actual dispositions (less any amounts that have already been included in ve 


A number of amendments are being made to subsection 5907(13). 


First, it is being restructured in order to make it more user-friendly. New variable x 
now contains all of the rules that are in current paragraphs Qtek). 


Second, as a consequence of the introduction of the “hybrid surplus” concept, analo- 
gous rules are being added to account for “hybrid surplus” and “hybrid unded ying 
tax”. These rules are found in new variable Y. 


Third, to correct an error in the current law, taxable auplae (and hyord surplus) is _ 
now to be reduced by the UFT addition for notional taxes paid in respect of deemed — 
dispositions, as noted above. This is dealt with i in new variables C and D (and Q oe 
R for hybrid surplus). 


Fourth, the possibility of losses and hovers tax seonds | in respect of deemed dispos 


sitions is now being contemplated by new variables E, F, S and T. 


Although these amendments are stated to apply after 1992 (subject to whether the © 
taxpayer elected under a 1994 enactment), the effect of the transitional reading of 
these amendments is that the amendments in respect of hybrid surplus and those 
dealing with losses from deemed dispositions apply only after August 19, 2011. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 5907(14), 
(15) — Interpretation. 


History: Subsec. 5907(13) amended by P.C. 1997-1670, subsec. 8(17), November 20, 
1997, Canada Gazette, Part Il, December 10, 1997, applicable after 1992, except that 
where a corporation elects in accordance with paragraph 111(4)(a) of Statutes of Can- 
ada, 1994, chapter 21, the amendment applies to the corporation from the corporation’s 
time of continuation (within the meaning assigned by that paragraph). 


Subsec. 5907(13) added by P.C. 1985-467, subsec. 4(32), February 14, 1985, Canada 
Gazette, Part II, March 6, 1985, effective commencing November 13, 1981. 


Interpretation Bulletins: IT-451R: Deemed disposition and acquisition on ceasing 
to be or become a registrant in Canada. 


Proposed Addition — Reg. 5907(14) 


(14) For the purposes of the description of C in paragraph (a) of - 
the description of X in subsection (13) and the description of Q in 
paragraph (a) of the description of Y in subsection (13), the 


amount by which the underlying foreign tax or the hybrid underly- — 


ing tax, as the case may be, of the affiliate in respect of the other 
taxpayer at the end of the year would have increased if a disposi- 
tion (referred to in this subsection as the “notional actual disposi- 
tion”) deemed by paragraph 128.1(1)(b) of the Act of any pro- 
perty by the affiliate had been an actual disposition of the property 
by the affiliate is the total of all amounts each of which is the 
amount, if any, by which 


(a) the amount (determined on the assumption that the notional 
actual disposition occurred at the time of the deemed disposi- 
tion) that can reasonably be considered to be the amount of 
income or profits tax that the affiliate would, because of the 
notional actual disposition, have had to pay to the government 
of a particular country (other than Canada), in addition to any 


eg. 
S. 5907(13) Income Tax Regulations 


other income or profits tax otherwise payable to that govern- 
ment, in relation to the gain or income of the affiliate from the 
notional actual disposition _ 


exceeds 


_ (b) the amount that can oe be considered to be e pore . 
tion of the notional income or profits tax payable by the affili- 
articular < in relation to 
the gain or income of the affiliate from the notional actual dis- 
position (determined on the assumptions that the notional ac- 
tual disposition occurred immediately after the time that is im- 

: mediately after the time of the deemed disposition and that the 

- hotional income or profits tax payable by the affiliate to the — 
in relation to the notional — 

actual disposition is equal to the amount determined under par- 

_ agraph (a)) that, because of a comprehensive agreement. or 
convention for the elimination of double taxation on income 
between the government of the particular country and the gov- — 
ioe it A any other country, would not have 


Paection of pee ce bythe 
_ affili total of al amounts each of wah is the amount, if roy. by 


See alse Ap 
Technical 


In some instances, ihe oe an immigr f 
if it had actually disposed of its property may, as a me 
f 


that in such a 
new subsecti 
notional. 


New spree ) : 
under a 1994 enactment), but the be to Ls, surplus” and related Se ~ 
apply only after August 19,2011. / 


Proposed Addition — Reg. 5907(15) 


(15) For the purposes of the descripti 
the pane 2 Xin subsection ( 13) 


of E in paragraph (a) of | 
ne per: tion of S in 


t e may be, of the affiliate in respect of the other 
taxpayer at the end of the year would have decreased if a disposi- 
tion (referred to in this subsection as the “notional actual disposi- : 
tion”) deemed by paragraph 128. 1(1)(b) of the Act of any pro- © 
perty by the affiliate had been an actual disposition of the property 
by the Ge is the total of all amounts each a ae the 


(a) i. amount (determined on the assumption that the noteeel : 
_actual disposition occurred at the time of the deemed disposi- 
tion) that can reasonably be considered to be the amount of 
_income or profits tax that the affiliate would, because of the 
notional actual disposition, have had refunded to it by the gov- 
ernment of a particular country (other than. Canada), i in addi- 
tion to any other income or profits tax otherwise refundable by 
that government, in relation to the loss or capital loss, as the 
case may be, of the aia bales the notional actual 
disposition » 
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if coil loss, as the case may be, J whe affiliate | 
ional actual disposition: (determined on the as- 


ed ae and tha oti01 ome or profits tax 
the affiliate by : ie Fae ans of the Particular 


draft one es affiliates), subsec. 
( plete ay of eb occur 

after August 19, 2011. : - eS 

See also ‘Application un 


Technical Notes: New subsectio 
5907(14) i in that ‘ 


ITA s. 90 1 re extended reassessment deadline. 
07(15) i is simply the “flip-side” of abeeation 


Definitions [Reg. 5907]: “active business” —ITA 95(1), Reg. 5907(1); “adjusted 
cost base” —ITA 54, 248(1); “adjusted earnings amount” — Reg. 5907(2.1)(a); “al- 
lowable capital loss’ —ITA 38(b), 248(1); “amount” —ITA 248(1), Reg. 5907(7); 
“arm’s length” —ITA 251(1); “avoidance transaction” —ITA 245(3); “borrowed 
money”, “business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); 
“Canadian currency” —ITA 261(5)(h)G)(A); “capital dividend” —ITA 83(2)-(2.4), 
248(1); “capital dividend account’”»—ITA 89(1); “capital gain” —ITA 39(1)(a), 
248(1); “capital loss’ —ITA 39(1)(b), 248(1); “capital property” —ITA 54, 248(1); 
“class of shares” —ITA 248(6); “consolidated group” — Reg. 5907(1.1); “controlled 
foreign affiliate’ — ITA 94.1(2)(h), 95(1), 248(1), Reg. 5907(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “cost amount” —ITA 248(1); “cumulative cligible 
capital” —ITA 14(5), 248(1); “designated person or partnership” — Reg. 5907(1); 
“designated treaty country’ —Reg. 5907(11); “disposed”, “disposition” — ITA 
248(1)“disposition”; “disposition”, “dividend” —ITA 248(1); “earnings” — Reg. 
5907(1); “eligible capital expenditure’ —ITA 14(5), 248(1); “eligible capital pro- 
perty” —ITA 54, 248(1); “equity percentage” —ITA 95(4); “excluded property” — 
ITA 95(1); “exempt deficit” — Reg. 5902(1)-(2), (7), 5905(7)(b), 5907(1); “exempt 
earnings”, “exempt loss” — Reg. 5907(1), (10); “exempt loss” — Reg. 5907(1), (10); 
“exempt surplus” — Reg. 5902(1)-(2), (7), 5905(7)(c), 5907(1); “fiscal period” — ITA 
249.1; “foreign accrual capital loss” — Reg. 5903.1(3); “foreign accrual property in- 
come” —ITA 95(1), (2), 248(1); “foreign accrual property loss” — Reg. 5903(3); 
“foreign accrual tax’ —ITA 95(1); “foreign affiliate’ —ITA 95(1), 248(1), Reg. 
5907(3); “foreign merger” — ITA 87(8.1); “foreign resource property” — ITA 66(15), 
248(1); “foreign tax applicable’ — Reg. 5900(1)(d); “government of a country” — 
Reg. 5907(4); “hybrid deficit”, “hybrid surplus”, “hybrid underlying tax”, “hybrid un- 
derlying tax applicable” — Reg. 5907(1); “income from an active business’, “income 
from property” — ITA 95(1); “insurer”, “lending asset”, ‘life insurance business”, “life 
insurance corporation” —ITA 248(1); “loss” — Reg. 5907(1); “Minister” — ITA 
248(1); “net earnings”, “net loss” — Reg. 5907(1); “non-resident” — ITA 248(1); “no- 
tional actual disposition” —Reg. 5907(15); “opening exempt deficit” — Reg. 
5905(5)(a), 5905(5.1); “opening exempt surplus” — Reg. 5905(5)(a), 5905(S.1); 
“opening taxable deficit” — Reg. 5905(5)(a), 5905(5.1); “opening taxable surplus” — 
Reg. 5905(5)(a), 5905(5.1); “opening underlying foreign tax” — Reg. 5905(5)(a)(v), 
5905(5.1); “particular dividend” — Reg. 5907(7.1);. “payor affiliate’ — Reg. 
5907(7.1); “permanent establishment’ — Reg. 5906(2)(a); “person” —ITA 248(1); 
“pertinent person or partnership” — Reg. 5907(1.06); “prescribed”, “property” — ITA 
248(1); “province” — Interpretation Act 35(1); “qualifying interest’ — Reg. 
5907(1.02); “qualifying member’ —ITA 95(2)(0)—(1), 248(1); “regulation” — ITA 
248(1); “related” — ITA 251(2)—-(6); “relevant tax factor” — ITA 95(1); “resident”? — 
ITA 250, Reg. 5907(11.2); “resident in Canada” — ITA 250; “share”, “shareholder”, 
“specified member” —ITA 248(1); “specified person or partnership” —ITA 95(1); 
“stock dividend” —ITA 248(1); “subsequent corporation” — Reg. 5907(2.3), (2.4); 
“surplus entitlement percentage” — Reg. 5905(13); “taxable capital gain” — ITA 
38(a), 248(1); “taxable deficit” — Reg. 5902(1)-(2), (7), 5905(7)(c), 5907(1); “taxable 
dividend” —ITA 89(1), 248(1); “taxable earnings”, “taxable loss’ — Reg. 5907(1), 
(10); “taxable surplus” — Reg. 5902(1)-(2), (7), 5905(7)(e), 5907(1); “taxation 
year” —ITA 249; “taxpayer” —ITA 248(1); “territory” — Interpretation Act 35(1); 
“trust” —ITA 104(1), 248(1), (3); “underlying foreign tax” — Reg. 5902(1)-(2), (7), 
5907(1); “underlying foreign tax applicable”, “whole dividend” — Reg. 5907(1); 
“writing” — Interpretation Act 35(1). 


5908. (1), (2) [Repealed] 


History: S. 5908 repealed by P.C. 1997-1670, s. 9, November 20, 1997, Canada Ga- 
zette, Part 11, December 10, 1997, applicable December 10, 1997. 


Reg. 
S. 5908(2) 


S. 5908 added by P.C. 1985-467, s. 5, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985. 


Joc geen oe om — Reg. 5908 [to be further 
amended, below] 


5908. (1) ‘IFA owned by partnership — ieakeanadan 

rule] — For the purposes of this subsection, subsections (2) to 

(7), paragraph 5902(2)(b), and section 5905, if at any time shares 

of a class of the capital stock of a foreign affiliate of a corporation 

resident in Canada are, based on the assumptions contained in par- 

agraph 96(1)(c) of the Act, owned by a partnership, or are deemed 

under this subsection to be owned by a partnership, each member 
the partnership is deemed to own at that time the number of 

ares of that class that is determined by the pore 


AX BIC 


where 


A is the matides of shares of that ties that are so ae or so 
deemed owned by the partnership; 


B is the fair market value of the member’ s interest in the ig 
ship at that time; and 


C is the fair market value of all members’ intetests in the partner 
ship at that time. | 


Technical Notes (Sept. 10, 201 0): New section 5008 contains a series ‘of provi- 


sions relating to partnerships. There are three main aspects of new section 5908, as 
follows: 
° it provides rules Goninuaty in subsections 5908(1) to (5) and subsection 5908(8)) 
_that are consequential to changes made to the Act in 1999, a in respect 
of the addition of subsection 931. 2) and section 93.1; ; 
* it contains (in subsections 5908(6) and (7)) the partnership pees. of the new 
rules found i in subsections 5905(5.2) and (5.4); and 
* it contains, in subsection 5908(10), the partnership adjusted cost base rules that 
are prescribed for the purpose of paragraph 95(2)(j) of the Act. (This rule is cur- 
2 rently found i in subsection 5907(12).) 
Subsection 5908(1) is a rule that is similar to subsection 93.1(1) of the Act. It deems 
a partnership’s shares of a foreign affiliate to be owned by the members of the part- 
nership, based on the members’ proportionate interests in the partnership. 
These new subsections [5908(1)-(5) — ed.] generally apply for taxation years of for- 
eign affiliates that begin after November 1999 except that a transitional reading of 
subsections 5908(1) and (2) is provided to reflect an earlier draft of these rules 
(which were initially proposed to be numbered as ‘subsections 5905(14) and (15)). 
This transitional reading applies to certain specified events that either occur or begin 
on or before December 18, 2009. 


Related Provisions: ‘Reg. 5908(9) — Tiered partnerships = look -through rule. 


(2) [Change i in FA shares owned through partnership] — 
For the purposes of subsections (4) and 5905(1), (5) and (7.1), if a 
person is deemed by subsection (1) to own at a particular time a 
different number of shares of a class of the capital stock of a for- 
eign affiliate of a corporation resident i in Canada (which shares so 
deemed owned are referred to in this subsection as “affiliate 


shares’) than the person was deemed by that subsection to have 


owned immediately before the particular time, the number of affil- 
iate shares equal to that difference is deemed to be 


& disposed of, at the particular time, by the person, when that 
person is deemed to own fewer affiliate shares at the particular 
time than immediately before it; and 


(b) acquired by, at the particular time, the person, when that 
person is deemed to own more affiliate shares at the particular 
time than immediately before it. 


Technical Notes (Sept. 10, 2010): Subsection 5908(2) i is a rule that deems 
dispositions and acquisitions of shares to occur whenever a member’s interest in the 
shares of a foreign affiliate, as determined under subsection 5908(1), changes. Sub- 
section 5908(3) ensures that this rule works appropriately when a partnership ac- 
quires or disposes of its entire holdings of shares of a foreign affiliate or when a 
corporation resident in Canada or a foreign affiliate acquires or disposes of its entire 
interest in a partnership that holds shares of a foreign affiliate. The dispositions and 
acquisitions of shares that are deemed to occur under subsection 5908(2) are prima- 
rily relevant for determining surplus adjustments under section 5905. 

Related Provisions: Reg. 5908(1) — Look-through rule for shares owned by 
partnership; Reg. 5908(3) — Interpretation, Reg. 5908(9) — Tiered partnerships — 
look-through rule. 
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Reg. 
S. 5908(3) 


(3) [Interpretation for subsec. (2)]— For the purposes of 
subsection (2), 


(a) if a partnership of which a person is a member at any time 
does not own, and (but for this subsection) is not deemed by 


subsection (1) to own, any shares of a class of the capital stock 


of the foreign affiliate at that time, subsection (1) is deemed to 
have applied in respect of the person and to have deemed the 
person to own, because of subsection (1) in respect of the part- 
nership, no shares of that class at that time; and 

(b) if a corporation resident in Canada or a foreign affiliate of 


such a corporation disposes of or acquires its entire interest in 
a partnership that, based on the assumptions contained in para- 


graph 96(1)(c) of the Act, owns shares of a class of the capital 


stock of a non-resident corporation, the corporation resident in 
Canada or the foreign affiliate, as the case may be, is deemed 
at the time that is immediately after the disposition or immedi- 


ately before the acquisition, as the case may be, to own, be- 
cause of subsection (1) in respect of the partnership, no ne 


of that class. 
Technical Notes (Sept. 10, 2010): See under hey 5908(2) above. 


Related Provisions: Reg. 5908(1) — Look-through rule for shares owned by — 


partnership. 


(4) [Disposition of FA shares by corporation to related 


corporation] — For the purposes of subsection 5905(5), if at. 


any time a corporation resident in Canada (referred to in this sub- 


section as the “disposing corporation’) disposes of shares of a 


class of the capital stock of a foreign affiliate of the disposing 
corporation and, as a consequence of the same transaction or 


event (other than one to which neither paragraph (2)(a) nor (2)(b) 


applies) that caused the disposition, a taxable Canadian corpora- 
tion with which the disposing corporation is not, at that time, deal- 
ing at arm’s length acquires shares of that class, the disposing cor- 
poration is, at that time, deemed to have disposed of, to the 
taxable Canadian corporation, the number of the shares = that 
class that is determined by the formula 


AXxB 


where 


A. is the number of shares of that class pores of Bi the dispos- 
ing corporation; and 


B is 


(a) where the taxable Canadian corporation acquires, be- 


cause of paragraph (2)(b), shares of that class, the fraction 
determined by the formula 


C/D 
where 


C is the number of shares of that class that is deemed by © 


that paragraph to be acquired by the taxable Canadian 
corporation as a result of the transaction or event, and 


D is the total of all amounts each of which is the number 
of shares of that class that is deemed by that paragraph 


to be acquired by a person as a result of the transaction 


or event; and 


(b) in any other case, 1. 


Technical Notes (Sept. 10, 2010): Subsection 5908(4) deals with an ‘additional 
requirement in subsection 5905(5). Although subsection 5908(2) is sufficient for the 
purposes of most of the provisions of section 5905 in that only a determination of the 


number of shares acquired or disposed of is required, subsection 5905(5) also re- 


quires the matching up of the deemed seller and the deemed acquirer. Subsection 
5908(4) does this by deeming the shares that are deemed sold to be sold proportion- 
ately to the members of a partnership that are deemed to acquire the shares. 


Related Provisions: Reg. 5908(1) —Look-through rule for shares owned by 
partnership; Reg. 5908(2) — Deemed disposition on change in PA, shares owned 
through partnership. 


(5) [Amalgamation of corporation owning FA shares 
through partnership]— For the purpose of subsection 
5905(5.1), if a predecessor corporation described in that subsec- 
tion is, at the time that is immediately before the amalgamation 


Income Tax Regulations 


described in that subsection, a member of a particular partnership — 
that, based on the assumptions contained in paragraph 96(1)(c) of 
the Act, owns, at that time, shares of the capital stock of a foreign 
affiliate of the predecessor corporation and the predecessor corpo- 
ration’s interest in the particular partnership, or in another partner- 
ship that is a member of the particular partnership, becomes, upon 
the amalgamation, property of the new corporation described in 
that subsection, the shares of the capital stock of the affiliate that 
are deemed under subsection (1) to be owned by the predecessor 
corporation at that time are deemed to become PORE, of the 
new corporation upon the amalgamation. : 
Technical Notes (Sept. 10, 2010): Subsection 5908(5) provides a nus to ensure 
that shares deemed owned under subsection 5908(1) by a predecessor corporation are 
deemed to, become property of an amalgamated ae for the purpose of sub- 
section 5905(5.1). 


Related Provisions: Reg. O08) — Lope ieeush one for shares owed Py 
partnership. 


(6) [Surplus adjustment rule — where corporation = owns 
FA shares through partnership] — In applying subsection 
5905(5.2), if the corporation is a member of a partnership that, 
based on the assumptions contained in paragraph 96(1)(c) of the © 
Act, owns shares (referred to individually in paragraph (a) as a- 

“relevant share”) of the capital stock of the aipete at the particu- 
lar time, 


(a) for the purposes of the ey of B in ‘subsection 
-5905(5.2), the corporation’ s cost amount of each relevant share 
_at the particular time is to be determined by the formula 


Px ee 
- where 
P is the partnership’ s cost amount of that felovant share at the 
particular ume, _ 


Q is the number of shares of the capital sib of the affiliate 
that are deemed by subsection (1), in respect of the partner- 
ship, to be owned by the corporation at the le paloma time, 
and 


‘RK is the total number of relevant hai at the particular time; . 
and 


(b) for the purposes of paragraph (b) of the description of C in 
subsection 5905(5.2), the amount determined under this para- 
graph is the total of all amounts each of which is the amount 
that would be the corporation’s portion of a gain that would be 
deemed under subsection 92(5) of the Act to be a gain of the 
_member of the partnership from the disposition of a share of 
_ the capital stock of the affiliate by the partnership if that share 
were disposed of immediately before the particular time. 
Technical Notes (Sept. 10, 2010): Subsections 5908(6) and (7) provide specific _ 
partnership rules to support the surplus adjustment rule in new subsection $905(5.2) 
and the bump limitation rule in new subsection 5905(5.4), respectively, 
These new subsections Senply 3 2 the same time as new subsections Gila ” and 
(6.4), 


Related Provisions: Reg. 5908(1) — Look- -throtigh tule for shares owned by 
partnership. 


(7) [Bump limitation rule — where. pi owns FA. 
shares through partnership] — For the purposes of para- 

graph 5905(5.4)(b), the amount determined by this subsection is 

the amount determined by the following formula for shares of the — 
capital stock of a foreign affiliate of the subsidiary that were 
deemed by subsection (1), in respect of the partnership, to be 
owned by the subsidiary at the time at which the pa last ac- 
quired control of the subsidiary: 


AXB 


where 


A is the tax-free surplus balance of the affiliate, in respect of the 
subsidiary, at that time; and 


B is the percentage that would be the subsidiary’s surplus entitle- ~ 


ment percentage in respect of the affiliate at that time if the 
only shares of that capital stock that were owned at that time 
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by the subsidiary were the shares of that capital stock that were — 


deemed by subsection (1), in respect of the partnership, to be 
owned - the subsidiary at i. at — the parent os 


epentel of the aie eae 


lication of ITA s. 93] - — Ifa pattic ar corporation res- 


con he part oiler spathership owns. (hdked ) 
contained in paragraph 96 of the Ac 


e assumptions 


ler ee rel pe of ay of oe shares, 


: Oo) where the ite Soren 
ees to in that se ion thi e pe 


“yet 
iate’s taxation year that in- 


sing eee s fiscal Ee 


sched amount for the | pupae or ‘hose ma. 2)(a)(ii) 
of ee Act is the jeaver of 


_A is ‘the Fertion ae to in paragraph 38(a) of the Ac 
that applies to the particular affiliate’ § taxation year that 
_ includes the last partic 
- period that includes the time of the disposition, 


been received in respect of all the shares of that class if 
_ the second foreign affiliate referred to in subsection 
 93(1.2) of the Act had, immediately before that time, 
_ paid dividends on all shares of its capital stock the total 
of which was equal to the amount determined under 
subparagraph 5902(1)(a)@) to be its net peels in re- 
_ spect of the particular corporation, 


: C is the number of shares of that class that is determined 
under subsection 93(1.3) of the Act, and 


issued shares of that class imme- 


: : is the total number of 
_ diately before that tim 
Technical Notes (Sept. 10, 2010): ‘Subsection 5908(8) does three things. First, in 


paragraph (a), it includes a reference to subsection 93(1.2) of the Act in most cases _ 


where subsection 93(1) of the Act is referred to in Part LIX of the Regulations. Sec- 
ond, in paragraph (b), it prescribes the manner in which an election under subsection 
93(1.2) of the Act is to be made. Third, i ragraph (c), it prescribes the fraction of 
the amount of a dividend that is de aid, for purposes of subparagraph 
93(1.2)(a)(ii) of the Act, where subsection 93(1.3) applies. 


This new subsection applies i in respect of elections made under subsection 93(1. 2) of 
the Act in respect of dispositions that occur after November 1999, 

hie 5908(8)(C) was subsection ies ee in ihe Feb. Bie draft tal — 
ed.] 7 


oo by 


nada or a parioulat foreiea affiliate of a Usehdat ie 


( ares of a class of the 
capital stock of a foreign affiliate of the particular corporation and - 


cular partnership’s fiscal _ 


is the amount that could reasonably be expected to have © 


Reg. 
S. 5908(10)(b)(iv) 


(9) [Tiered partnerships — look-through rule] — For the 
purposes of this Part, if a person or partnership is (or is deemed by 
this subsection to be) a member of a particular partnership that is a 
member of another partnership, the person or partnership is 

deemed to be a member of the other partnership. 


Technica Notes. (Sept. 10, 2010): Subsection 5908(9) applies i in the coats: sot 


multi-tiered. partnerships to ensure that any member: of a pa Panay is 


also a mem t of any lower-tier partnerships. 


This new subsection applies for taxation years of a foreign affiliate ae a taxpayer that 
begin after | November 1999. Howeyer, there is a transitional rule for foreign ate 
taxation years that end on or before August 27, 2010. ‘ 


Related Provisions: ITA. 95Q)(u) — Parallel rule in FAPI legislation. 


(10) [Prescribed amount for ITA 95(2)(j)] — For the pur- 
poses of paragraph 95(2)(j) of the Act, the adjusted cost base to a 
filiate of a taxpayer of an interest in a partnership at any 
prescribed to be the cost to the affiliate of the interest as 
otherwise determined at that time, and for those purposes 


(a) there shall be added to that cost such of the following 
amounts as are applicable: 


- (i) any amount included in the earnings of the affiliate for a 

taxation year ending after 1971 and before that time that 

may fepsanadly be considered to Play to profits of the 
_ partnership, — a 


(ii) the affiliate’s incomes as déncribes aby the ace 
of A in the definition “foreign accrual property income” 
subsection 95(1) of the Act for a taxation year ending net 

1971 and before that time that can reasonably be consid- 
ered to relate to profits of the partnership, 


(iii) any amount included in computing the exempt earnings 

_ or taxable earnings, as the case may be, of the affiliate for a 

taxation year ending after 1971 and before that time that 

may reasonably 7 powdered to relate to a sees gain of 
the partnership, 


(iv) where the affiliate has, at any time before that time and 
_ ina taxation year ending after 1971, made a contribution of 
_ capital to the partnership otherwise than by way of a loan, 
such part of the amount of the contribution as cannot rea- 
sonably be regarded as a gift made to or for the benefit of 
any other member of the partnership who was related to the 

_ affiliate, — 


Wy such portion of any income or rons tax refunded 
before that time by the government of a country to the part- 
nership as may reasonably be regarded as tax refunded in 


| sfespect of an amount described in any of subparagraphs 


(b)(i) to (iii), and 


vi) the enount: if any, lee nae paragraph 
Db), 2. 


—b) there shall be deducted from that c cost oe of the ene 
~amounts as are applicable: 


(i) any amount included in the loss of the affiliate for a tax- 
ation year ending after 1971 that may reasonably be consid- 
ered to relate to a loss of the partnership, — 


(ii) the affiliate’s losses as described by the description of 

D in the definition “foreign accrual property income” in 

subsection 95(1) of the Act for a taxation year ending after 

1971 and before that time that can reasonably be consid- 
ered to relate to the losses of the partnership, 


(iii) any amount included in computing the exempt loss or 
taxable loss, as the case may be, of the affiliate for a taxa- 
tion year ending after 1971 and before that time that may 
reasonably be considered to relate to a ae loss of the 
partnership, 
(iv) any amount received By the affiliate before that time 
and in a taxation year ending after 1971 as, on account or in 
lieu of payment of, or in satisfaction of, a distribution of the 
affiliate’s share of the egies profits or partnership 
capital, and 
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(v) such portion of any income or profits tax paid before 
that time to the government of a country by the partnership 
as may reasonably be regarded as tax paid in respect of an 
amount described in any of subparagraphs (a)(i) to (iii); and 


(c) for greater certainty, where any interest of a foreign affili- 

ate in a partnership was reacquired by the affiliate after having 

been previously disposed of, no adjustment that was required 

to be made under this subsection before such reacquisition 

shall be made under this subsection to the cost to the affiliate 

of the interest as reacquired property of the affiliate. 
Technical Notes (Sept. 10, 2010): Subsection 5908(10) prescribes the adjusted 
cost base of a partnership interest to a foreign affiliate for the purpose of paragraph 
95(2)(j). This rule is currently found in subsection 5907(12) and its content remains 
largely intact. However, new subparagraph 5908(10)(a)(vi) is added as a conse- 
quence of the introduction of the fill-the-hole rule in subsections 5905(7.1) to (7.7) 
and the need to increase the adjusted cost base of a partnership interest in certain 
circumstances, as determined under paragraph 5908(11)(b). 


This new subsection applies after December 18, 2009. 


(11) [FA owning FA shares through partnership] — If a 
particular foreign affiliate of a corporation resident in Canada is at 
any time a member of a partnership that, based on the assumptions 
contained in paragraph 96(1)(c) of the Act, owns a share of the 
capital stock of another foreign affiliate of the corporation and the 
particular affiliate is at that time a direct holder referred to in sub- 
section 5905(7.6), the following rules apply: 


(a) for the purposes of paragraph 92(1.1)(b) of the Act, there 
shall be added, in computing at or after that time the partner- 
ship’s adjusted cost base of the share, the total of all amounts 
each of which is the amount determined, in respect of an ac- 
quired affiliate referred to in that subsection, by the formula 


AXB 
where 


A is the amount, if any, determined under paragraph 
5905(7.2)(a) in respect of the acquired affiliate, and 


B is the percentage that would, if the partnership were a cor- 
poration resident in Canada, be the partnership’s 
entitlement percentage in respect of the acquired affiliate, 
at the adjustment time, if the partnership owned only the 
share; 


(b) for the purposes of subparagraph (10)(a)(vi), the amount 
determined under this paragraph is the amount determined by 
the formula 


AX B/C 
where 
A is the total of all amounts each of which is the amount, if 


any, determined under paragraph (a) in respect of a share of 
the capital stock of the other affiliate, 


B is the fair market value, at the adjustment time, of the par- 
ticular atfiliate’s interest in the partnership, and 


C is the fair market value, at the adjustment time, of all mem- 
bers’ interests in the partnership; and 


(c) no amount is to be added under subsection 5905(7.6) to the 
particular affiliate’s adjusted cost base of the share. 


Technical Notes (Sept. 10, 2010): Subsection 5908(11) provides rules that gov- 
ern increases to adjusted cost base in the context of partnerships where the new fill- 
the-hole rule (in subsections 5905(7.1) to (7.7)) applies. This new subsection is dis- 
cussed in the commentary for that new rule. 


This new subsection applies where a share of the capital stock of a foreign affiliate is 
acquired by, or otherwise becomes property of, a person after December 18, 2009. 


(12) [Amount for Reg. 5905(7.7)(b)] — For the purposes of 
paragraph 5905(7.7)(b), the amount determined under this subsec- 
tion is the amount determined by the formula 

AXB 
where 
A is the adjustment amount; and 


surplus - 


Income Tax Regulations 


B_ is the percentage that would, if the direct holder were resident 
in Canada, be the surplus entitlement percentage of the direct 
holder in respect of the subject affiliate. 


Technical Notes (Sept. 10, 2010): Subsection 5908(12) determines the amount 

for purposes of paragraph 5905(7.7)(b) that, in turn, is deemed to be an exempt divi- - 
dend under subsection 93(3) of the Act. This rule applies where the fill-the-hole rule _ 
(in subsections 5905(7.1) to (7.7)) applies to shares of a foreign affiliate that are held 

by a partnership. 
This new subsection applies where a share of the capital stock of a foreign affiliate is _ 
acquired by, or otherwise becomes property of, a person after December 18, 2009. 


Related Provisions: Reg. 5905(7.5)(b) — Meaning of “direct holder” and Haines D 
affiliate”; Reg. 5905(7.7) — Meaning of “adjustment amount”. 


Application: The August 27, 2010 draft legislation (Part 2 — foreign attiltaieshi S: 
47, will add s. 5908, applicable as follows: 


* subsecs. 5908(1) and (2) applicable for taxation years of a foreign affiliate of a 
taxpayer that begin after November 1999, except that those subsecs. are, in their 
application to acquisitions, dispositions, redemptions, cancellations, foreign 
mergers, amalgamations and issuances that occur, and windings-up that begin, 
before December 19, 2009, to be read as follows: 


(1) In determining, 


(a) for the purposes of this Part (other than section 5904), the equity 
percentage at any time of a person in a corporation, — 


(b) for the purposes of this section and section 5905, the surplus enti- 
tlement at any time of a share owned by a corporation resident in Can- 
ada of the capital stock of a foreign affiliate of the corporation in re- 
spect of a particular foreign affiliate of the corporation, and 


(c) for the purposes of this Part and of the definition “surplus entitle- 
ment percentage” in subsection 95(1) of the Act, the surplus entitle- 
ment percentage at any time of a corporation resident in Canada in 
respect of a particular foreign affiliate of the corporation, 


if at any time shares of a class of the capital stock of a corporation are 
owned by a partnership or are deemed under this subsection to be owned 
by a partnership, those shares are deemed to be owned at that time by each 
member of the partnership in a proportion equal to the peoperon of all 
such shares that 


(d) the fair market value of the member’s interest in the pane at 
that time : 


is of 


(e) the fair market value of all members’ interests in the partnership at 
that time. 


(2) For the purposes of this section and section 5905, if the number of 
shares of a class of the capital stock of a foreign affiliate of a corporation 
resident in Canada deemed by subsection 93.1(1) of the Act to be owned 
by a person at a particular time is different from the number so deemed 
immediately before the particular time 


(a) where the number of shares of that class deemed to be ned by 
the person has decreased, the person is deemed to have disposed of, at 
the particular time, the number of shares of that class equal to the 
amount of the decrease; 


(b) where the number of shares of that class deemed to be owned by 
the person has increased, the person is deemed to have acquired, at the 
particular time, the number of shares of that class equal to the amount 
of the increase; 


(c) a person (referred to in this paragraph as the “seller’) that is 
deemed by paragraph (a) to have disposed of, at a particular time, 
shares of a class of the capital stock of the foreign affiliate is deemed 
to have disposed of those shares to the persons (referred to in this 
paragraph as the “acquirers”) deemed in paragraph (b) to have ac- 
quired shares of that class at that time and the number of shares of that 
class deemed to have been acquired at that time by a particular ac- 
quirer from the seller shall be determined by the formula : 


AX B/C 
where 


Ais the number of shares of that class aes by the particular 
acquirer at that time, 


Bis the number of shares of that class ss didpeded of by the ian at 
that time, and 


C_ is the number of shares of that class acquired by all acquirers at 
that time; and 


(d) persons (referred to in this paragraph as the “acquirers”) fiat « are 
deemed by paragraph (b) to have acquired, at a particular time, shares — 
of a class of the capital stock of the foreign affiliate are deemed to 
have acquired those shares from a person (referred to in this paragraph 
as the “seller”) deemed in paragraph (a) to have disposed of shares of 
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<0880 eas the tye 94(1 one pee amount 
ain £820) 5 and 


Paragraph. 59 
to be the lesser of (i) FA2’s otherwise determined taxable capital g 


i) the amount determined by the formula A x B x C/D. | 
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In the example, the subparagraph 5908(8)(c)(ii) amount is $84, since 
° A is 50%, being the fraction referred to in paragraph 38(a); 
* Bis $1,400, being FA3’s net surplus in respect of Canco under subparagraph 
5902(1)(a)(i); 
¢ C is 12, being the number of shares determined under dicot 93(1.3); 
and 
* D is 100, being the total number of shares issued by FA3. . 
Thus, under paragraph 5908(8)(c) the prescribed amount is $84 (meaning that 


FA2’s taxable capital gain is reduced from $90 to $6), and under ane 
93(1.2)(a) the deemed dividend is twice that amount, i.e. $168 ) 


Section 5902 
By virtue of subparagraph 5902(1)(a)(ii) and subsections 5901(1) and 5900(1), 


the deemed subsection 93(1.2) elected dividend of ee is prescribed to be paid 
out of FA3’s exempt surplus. 


Under paragraph 5902(2)(b), the Hopectia? pkey factor” in respect of th 
disposition of the FA3 shares is, in the example, 3.333, being the amount dete 
mined by the formula A/B, where 


* A is Canco’s surplus entitlement percentage (100% in respect a FAQ i im- 
mediately before the dividend time; and 


* B is Canco’s surplus entitlement percentage 0%) in respect of FAB i imme- 
diately before the dividend time. | : 


Under subparagraph 5902(1)(b)@), FA3’s exempt ae in oe 0 Cando i is 
reduced by $560 ($168 x 3.333) at the “dividend time” to $440. There: is no 
change to FA4’s exempt surplus in respect of Canco. 


Subsection 5905(1) and section 5908 


Subsection 5905(1) would apply to reset FA3 and FAd’s exci amie. bal- 
ances (“opening exempt surplus”) in respect of Canco at the time of the acquisi 
tion since: _ 2 

° FAI acquires 40 FA3 shares from P2; 


e immediately before the acquisition, Canco’s le: entitlement ee . 
in FA3 was 30% (100% x 60% x 50% x 100%) and Canco’s surplus entitle- 
ment percentage in FA4 was 24% (30% x 80%); and 


* immediately after the acquisition, Canco’s surplus enidemcat percentage in in 7 
FA3 is 58% (40% through FAI and 18% through FA2) and its = enti- 
tlement percentage in FA4 is 46.4% 8% x 80%). 


Therefore, under subsection 5905(1), FA3’s exempt surplus i in respect of Caice 
is reset, at the time of the acquisition, to $228 ($440 x 30%/38%), and FA4’s 
exempt surplus in respect of Canco is reset at $259 ($500 x 2AM146. 4%). 


Definitions [Reg. 5908]: “adjusted cost base” — ITA 54, 248(1); ee 
amount” — Reg. 5905(7.7); “adjustment time” —ITA 14(5), 248(1); “amount” — 
ITA 248(1), Reg. 59077), “arm's length’ —ITA 251(1); | “capital gai’ — ITA 
39(1)(a), 248(1); “capital loss’—ITA 39(1)(b), 248(1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “cost amount” —ITA 248(1); “direct holder’? — 
Reg. 5905(7.5)(b); “disposition”, “dividend” —ITA 248(1); “earnings” — Reg. 
5907(1); “equity percentage” —ITA 95(4); “exempt earnings”, “exempt loss” —_ 
Reg. 5907(1), (10); “filing-due date” —ITA 248(1); “fiscal period” —ITA 249.1; 
“foreign affiliate” — ITA 95(1), 248(1), Reg. 5907(3); “government of a country” —_ 
Reg. 5907(4); “hybrid deficit”, “hybrid surplus” — Reg. 5907(1); “loss” — Reg. 
5907(1); “Minister” — ITA 248(1); “net surplus” — Reg. 5902(1)-(2), (7), 5907(1); 
“person”, “prescribed”, “property” —ITA 248(1); “related” —ITA 251(2)-(6); _ 
“resident in Canada” — ITA 250; “share” — ITA 248(1); “subject affiliate’ —Reg. _ 
5905(7.5)(b); “surplus entitlement percentage” — Reg. 5905(13); “taxable Canadian 
corporation” — ITA 89(1), 248(1); “taxable capital gain” —ITA 38(a), 248(1); “tax- 
able earnings”, “taxable loss” — Reg. 5907(1), (10); “taxation year” ITA —— 
“taxpayer” — ITA 248(1). 


Proposed Amendment — Reg. 5908(8)(c) [transitional] _ 


Application: The August 27, 2010 draft legislation (Part 2 — foreign abihiates), S$. 51, 
reads as follows: 


51. Subject to section 52, if a corporation resident in Canada ects in ee in 
respect of all of its foreign affiliates and files the election with the Minister of 
National Revenue on or before the day that is the later of the corporation’s fil 
ing-due date for the corporation’s taxation year that includes the day on which : 
this Act is assented to and the day that is one year after the day on which this Act — 
is assented to, the following rules apply, namely, 


(a) [see Proposed Amendment — Reg. 5902(1) [transitional] — ed.] _ 
(b), (c) [see Proposed Amendment — Reg. 5905(1) [transitional] — ed.] 


(d) ¢ there is a designated section 93 election {defined in para. (a) above, — 
reproduced under Proposed Amendment — Reg. 5902(1) [transitional] — 
ed.], 


(i) [see Proposed Addition — Reg. 5905.1 [transitional] — ed.]; 


(ii) [see Proposed Amendment — Reg. 5907(1)“whole dividend’’(b) 
[transitional] — ed.] and 
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(iii) paragraph 5908(8)(c) of the Regulations, as enacted by subsection 
47(1), is, in respect of : ee noes section 93 election, to be read as 
follows: - 
(c) the pecsctitied” amount for the purposes of alee 
93(1 -2)(a)(ii) of the Act is the lesser of 
(i) the taxable capital gain, if any, of the partioilar affiliate 
otherwise determined in respect of the disposition, and 
_ Gi) the amount that is. one-half of the amount referred to in 
sport: ao 


: ion _ Reg. § 5908(1 oyayti Pe 
Git.) any amount included in computing the hybrid surplus 1 or 
hybri eficit of the affiliate before nee time as san ae 


and “pybrid deficit” om a foe 


are included i in “hy — 


‘in ee the ee Uk or 
eficit of the affiliat before that time that may reasona- 


31(2), will ag 5908(10)(6)Gi 1) pie the: version in the ed QT. ue — 
draft legislation; see Proposed Addition vee bea: me a 19, 2011, 


(13) [Amou it for 5907(2 av ay18), (iB) - — or 
poses of clauses 5907(2.9)(a)(i 3) and (ii)(B), Ae am 
mined — Pe jabsecion 


if clause 590712. 9)\a)(inB) applies, the amoun eter- ter 
mined under clause S907(2.)@)@(A), and 


(b) if clause 5907(2.9)(a)(ii)(B) applies, the « amoun deter . 


Le 


= under clause 5907(2. 9)(a)(i)(A), 


: Provisio 
are nil. 


(14) [Interpretation of subse qd 3)] — For the ‘ourpee oe 
subsection (13), if both the income and loss of the partnership for 
the preceding taxation year are nil, the descriptions of B and Ci in : 
the formula in that subsection are to be applied as if the partne 

i that year in the amount of $1,000,000. 
Application: The August 19, 2011 draft legislation (foreign affiliates), abe. c 
31(3), will add subsecs. 5908(13) and (14), applicable in respect of taxation years of 
a foreign affiliate of a taxpayer that begin after December 20, 2002; however, if the 
taxpayer has elected under para. 16(29)(b) of the draft legislation [see Application 

ed ITA 95(1)“taxable Canadian business”’], subsecs. (13) and 
(14) are applicable i in a of taxation years of all tid sae affiliates of the mile 
that begin after 1994. e 


See also Application under ITA s. 90 re extended reassessment deadline. 
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. oe ones This Pemanrts is then reduced by the ements 


5909. Prescribed circumstances — For the purposes of sub- 
paragraph 94(1)(b)(i) of the Act, property shall be considered to 
have been acquired in prescribed circumstances where it is acquired 
by virtue of the cee crt Me a ieee 


History: S. 5909 added by P.C. 1989-321, s. 4, March 2, 1989, Canada Gazette, Part 
II, March 15, 1989, applicable after October 29, 1985. 


HUTS ra er Ants Le “property” — ITA 248(1). 


is fe pena: year or is any preceding . 
ation y ar that base after December 18, 3009, 


De mealies eee to the ‘Act or alae eis in 
pect of the Act, to maximize the amount of fod dee 
uction a neteared to eee pee and _ . 


i) 
e 

fe) 
s 
a 

= 

D 
® 

oc 


nde the Act, up 

1 claims and lections, if any, ; 
ny, under. applicable provisions of the he or a enact- 
ents implementing: amendments. to the Act Or regulations S 


ate’ Ss arnings for the purposes of the es tax amount are. ic earnings as deter- 
under the definition of “earnings” in subsection 5907(1). However, where. 

those earnings are required to be determined under subparagraph (a)(iii) of that defi- 
nition, they are deemed to be the amount that would be determined to be its earnings 
12 a ill deductions that it could have claimed under 
the Act, up to the maximum amount deductible, and made all claims and elections 
and tak . meee under applicable provisions of the Act, or of enactments imple- 
2gulations in respect of the is to maximize the 


or eehet tax th lesser of two amo ints. The first amount is a 1 notional: tax amount 
Ss and wes second is ane - 


ate’s “production tax amount” for the business for the year.” | an prior. 
é taken into acc unt in _post-transition years. 


More specifically, the notional tax amount is determined by sdoplvine a piece: eS : 
representing a tax rate, as specified in subsection $910(2), by an. earnings amount Related Provisions: Reg. 5910(1)B — - Application of amount. 
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(4) [Definitions] — In this section, “foreign oil and gas busi- 
ness”, “production tax amount” and “taxing ea have the — 
meanings assigned by subsection 126(7) of the Act. 
Technical Notes (Sept. 10, 2010): Subsection 5910(4) simply imports the defini- 
tions “foreign oil and gas business,” “production tax amount” and “taxing County 
in subsection 126(7) of the Act into section 5910. 


The rules in new section 5910 generally apply to taxation years of a foreign affi liate 
of a taxpayer that begin after December 31, 2002. However the taxpayer may desig- 
nate an earlier date as far back as December 31, 1994. Also, transitional readings in 


respect of subsections 5910(2) and (3) apply for taxation — = os affiliates 
that begin on or before December 18, 2009. 


Application: The August 27, 2010 draft ledilation (Part 2 oe affiliates), s. 
48, will add s. 5910, applicable in respect of production tax amounts that become 
receivable by the government of a taxing country in taxation years of a taxpayer's 
foreign affiliate that begin after the date (the “application date”) that is the earlier 2 
December 31, 2002 and the tesienales date. Je iia date is the later of 


(a) December 31, 1994: and 


(b) any date that the taxpayer designates in writing for the purpose of thi 
tion, if the designation is filed with the Minister. of National Rey | OF 
before the taxpayer’s filing-due date for the taxpayer’ § taxation year that in- — 
cludes the day on which this draft legislation is assented to. , 


However, in their application to taxation years of the foreign affiliate that bes after” . 
the application date and before December 19, 2009, ‘subsecs. 59102) and o are to 
be read as follows: 


(2) The percentage determined under this subsection for the particular year 
40 per cent. ] 


(3) The amount determined under this subsection i in respect of the ee f 
the particular year is the amount that would, if the definition “earnings” in 
subsection 5907(1) were read without reference to its subparagraphs (a)G@) and» 
(ii), be the foreign affiliate’s earnings fom the business } in the taxing niry | _ 
for the particular year, y 


S. 53 of the draft legislation provides that any assessment ats a taxpayer's tax, interest _ 
and penalties payable under the Act for any taxation year that ends before the day on — 
which the draft legislation is assented to that would, in the absence of this section, be 
precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
ag to take into account this amendment, if the taxpayer 


_ @ elects in writing in respect of all of its foreign affiliates that this section jon apply 
in respect of that provision, and 


(i) files that election with the Minister of National Revemie 6 on or before i | 
30, 2011. a 


Letter from Dept. of renee Oct. 23, 2001: 
Dear [xxx]: 


1 am writing in response to your letter of August 15, 2001 to Lawrence Piiedy a this _ 
Division and subsequent telephone conversations, regarding the recently enacted In- 
come Tax Act provisions relating to foreign oil and gas production sharing contracts. 


I understand that your client anticipates acquiring a non-resident corporation that will 
pay, under one or more such contracts, amounts that the new provisions would treat 
as foreign taxes if they were paid by a resident of Canada. You have asked whether it 
would be appropriate to recognize these amounts as Lao oo for purposes of the | 
rules relating to foreign affiliates as well. 7 : 


I can confirm that, as a policy matter, we consider that such eho nion, would be | 
appropriate. We are therefore prepared in principle to recommend an amendment, the 
effect of which would be to import into the foreign affiliate context, with appropriate 
modifications, the rules that deem certain payments under production sharing con- 
tracts to be foreign income or profits: taxes for foreign tax credit: purposes. 


Having said that, | should make clear that the timing of such a recommendation —_ 
both in terms of the release of any draft legislation and in terms of its effective 
date — remains to be determined. While I would not rule out the possibility of in- 
cluding such a measure in the next package of draft technical amendments to the Act, 
I am not currently in a position to confirm that that will be possible. 


Despite these uncertainties, I trust that this expression of our policy views is helpful. 
Yours sincerely, . S j 
Brian Ernewein, Director, Tax Legislation Division, Tax ego Branch’ 


Definitions [Reg. 5910]: “active pues — TTA 95(1), Reg. 5907(1): 
“amount” — ITA 248(1), Reg. 5907(7); “business” — ITA 248(1); * “corporation” — _ 
ITA 248(1), Interpretation Act 35(1); ‘ ‘earnings” — Reg. 5907(1); “filing-due — 
date” — ITA 248(1); “foreign affiliate” — ITA 95(1), 248(1), Reg. 5907(3); “foreign 
oil and gas business” — ITA 126(7), Reg. 2 ina rate reduction percent- 
age” —ITA 123.4(1); “Minister? —ITA 248(1); “production tax amount? —ITA 
126(7), Reg. 59104); “regulation” — ITA 248(1): Ls in Canada” — ITA 250; 


“taxation year” —ITA 249; “taxing country” —ITA 126(7), Reg. 5910(4); “tax- 
payer’ — ITA 248(1); “writing” — Interpretation Act 35(1). i y 
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Proposed Amendment — - Reg. 5910(1)(a)B 


B ‘is the affiliate’s earnings from the business for si particular 
year, and 


Application: The August 19, 2011 draft legislation (foreign affiliates), subsec. 
32(1), will amend the description of B in para. 5910(1)(a) (the version in the August 
27, 2010 draft legislation; see Proposed Addition above) to read as above, applicable 
in respect of taxation os of a foreign — of a aoe that end after August 
19,2011, LL : 


See also Application unde ITA s. 90 re extended reassessment deadline. 


Technical Notes: ‘Subsection. 5910(3) provides a so-called. “forced “deductions” 
rule for the computation (under subparagraph (a)(iii) of the definition of “earnings” 
in subsection 5907(1)) of a foreign affiliate’s earnings for the purposes of the no- 
ional tax amount that is relevant in the determination of deemed i income or probs 

i cee of certain | jorion oil and — Pusinesses: y 


) | purposes of the. 
Seaiae of the earnings of a eon affiliate under ae (a)Giii) and 
paragraph (b) Of ~~ t definition of sinc a and the determination of its loss under 


1e ne as new subsection 5907(2.03) into force. Consequentially, the 
of B in ne pee. is be! 


Proposed Repeal — 


— Reg. 5910(3) 


on The Aug st 19, 2011 draft legislation (foreign affiliates), subsec. 32(2), 
1 subsec. 5910(3) (the version in the August 27, 2010 draft legislation; see 
ition above), applicable in respect of taxation years of ¢ a foreign affiliate 


of a taxpayer that end after August 19, 2011. 
See also Appli ation under ITA s, 90 re extended Teassessment deadline. 
nical Notes: See under Reg. 59 10(1)(a)B. 


Proposed Addition — Reg. 5911 


5911. (1) How listed election to made] —A listed od elec 


affiliate by sor ifying the Minister 


@ if the taxpayer i is a partnership, the earliest of the fiecu 
_ dates of any member of the partnership for the member’s taxa 
on year that includes the last day of the partnership’s fiscal — 
period that includes the last day of the foreign affiliate’s ta 
_ tion year that includes the time of f distribution we a a distributed : 
‘property; and | : 

(b) in any phen. case, the Unease Ss s filing- je aie foe its taxa- 
tion year that includes the last day of the foreign affiliate’s tax- 
ation year that ae ae time of distribution of a distributed 
_ property. | / 
Related Provisions: be 591 2110) — Listed elections. 


(2) [Meaning of “listed election” - — For the purposes of sub- : 
section (1), a listed election is any of the following: 


_ (a) an election by the taxpayer under subsection 88(3. 1) of ie 
Act in respect - a Tee a pineal ou = a dispose 
affiliate; 


7b) an election 16 the eipayer unde sib ction 88(3. 3) of the : 
Act in respect of a distribution of distributed property; and 


) a joint election by the taxpayer and a disposing affiliate 
nder subsection 88(3.5) of the Act i in respect of a distribution 
of distributed property. 


(3) [How election for relevant cost base to. be eh — 
An election under the definition “relevant cost base” in subsection _ 
95(4) of the Act in respect of a property of a foreign affiliate of a 
taxpayer, in respect of the taxpayer, is to be made by the as 
by so ‘notifying the Minister in writing on or before : 


(a) if the taxpayer is a partnership, the earliest of the filing-due 
_ dates of any member of the partnership for the member’s taxa- 
tion year that includes the last day of the partnership’s. fiscal 
period that includes the last day of the foreign affiliate’s taxa- 
tion year in which the determination of the relevant cost base” 
of the property, in respect of the taxpayer, is relevant; and — 
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yer’s filing-due date | 
* tion year r that anoles the last day ~ the foreign 
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PART LX — PRESCRIBED ACTIVITIES 


History: Part LX (s. 6000) replaced by P.C. 1995-1723, s: 1, October 17, 1995, Can- 
ada Gazette, Part Il, November 1, 1995, applicable to 1994 et seq: 


Part LX (s. 6000) added by P.C. 1978-1003, s. 5, April 6, 1978,-Canada Gazette, Part 
II, April 26, 1978. 


6000. For the purpose of clause 122.3(1)(b)(i)(C) of the Act, a pre- 
scribed activity is an activity performed under contract with the 
United Nations. 


Definitions [Reg. 6000]: “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-497R4: Overseas employment tax credit. 


PART LXI — RELATED SEGREGATED FUND 


TRUSTS 


History: Part LXI (s. 6100) added by P.C. 1978-2671, August 23, 1978, Canada Ga- 
zette, Part II, September 13, 1978. ‘ 


6100. An election under subsection .138.1(4) of the Act by the trus- 
tee of a related segregated fund trust shall be made by filing with 
the Minister the prescribed form within 90 days from the end of the 
taxation year of the trust in respect of any capital property deemed 
to have been disposed of in that taxation year by virtue of the 
election. 

Definitions [Reg. 6100]: “capital property” — ITA 54, 248(1); “disposed” — ITA 
248(1)“disposition”; “Minister”, “prescribed” — ITA 248(1); “related segregated fund 
trust” —ITA 138.1(1)(a); “taxation year” —ITA 249; “trust” —ITA 104(1), 248(1), 


(3). 


Forms: T3018: Election for deemed disposition and reacquisition of capital property 
of a life insurance segregated fund under subsection 138.1(4). 
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PART LXII — PRESCRIBED SECURITIES, 
SHARES AND DEBT OBLIGATIONS 


History: Heading of Part LXII amended by P.C. 2001-954, s. 5, May 31, 2001, Can- 
ada Gazeite, Part Il, June'20; 2001, applicable after February 18, 1997. 


Heading of Part LXII amended by P.C. 1980-423, s. 1, February 8, 1980, Canada Ga- 
zette, Part Il, February 27, 1980, effective December 6, 1979. 


Part LXII (s. 6200) added by P.C. 1978-3729, December 14, 1978, Canada Gazette, 
Part Il, December 27, 1978, applicable in respect of dispositions of property in the 
1977 and subsequent taxation years. 


6200. Prescribed securities [for election re Canadian se- 
curities] — For the purposes of subsection 39(6) of the Act, a pre- 
scribed security is, with respect to the taxpayer referred to in sub- 
section 39(4) of the Act, 


(a) a share of the capital stock of a corporation, other than a 
public corporation, the value of which is, at the time it is dis- 
posed of by that taxpayer, a value that is or may reasonably be 
considered to be wholly or primarily attributable to 


(i) real property, an interest therein or an option in respect 
thereof, 


(ii) Canadian resource property or a property that would have 
been a Canadian resource property if it had been acquired 
after 1971, 


(ili) foreign resource property or a property that would have 
been a foreign resource property if it had been acquired after 
1971, or 


(iv) any combination of properties described in subpara- 
graphs (i) to (iii) 
owned by 
(v) the corporation, . 
(vi) a person other than the corporation, or 
(vii) a partnership; 
(b) a bond, debenture, bill, note, mortgage or similar obligation, 
issued by a corporation, other than a public corporation, if at any 


time before that taxpayer disposes of the security he does not 
deal at arm’s length with the corporation; 


(c) a security that is 
(i). a share, or 


(ii) a bond, debenture, bill, note, mortgage or. similar 
obligation 


that was acquired by the taxpayer from a person with whom the 
taxpayer does not deal at arm’s length (other than from a person 
subject to subsection 39(4) of the Act for the person’s taxation 
year that includes the time of the acquisition); 

(c.1) a security described in subparagraph (c)(i) or (ii) that was 
acquired by the taxpayer from a person (other than from a per- 
son subject to subsection 39(4) of the Act for the person’s taxa- 
tion year that includes the time of the acquisition) in circum- 
stances to which subsection 85(1) or (2) of the Act applied; 


(d) a share acquired by that taxpayer under circumstances re- 
ferred to in section 66.3 of the Act; or 
(e) a security described in subparagraph (c)(i) or (11) that was 
acquired by the taxpayer 
(i) as proceeds of disposition for a security of the taxpayer to 
which paragraph (a), (b), (c) or (d) applied in respect of the 
taxpayer, or 
(ii) as a result.of one or more transactions that can reasonably 
be considered to have been an exchange or substitution of a 
security of the taxpayer to which paragraph (a), (b), (c) or (d) 
applied in respect of the taxpayer. 
History: Paras. 6200(c) and (ce) amended and (c.1) added by P.C. 1998-1449, s. 1, 
August 26, 1998, Canada Gazette, Part II, September 16, 1998, applicable to 1993 er 
seq. 
Para. 6200(b), subpara. 6200(c)(ii), subpara. 6200(e)(ii), amended by P.C. 1994-1817, 
paras. 62(g) to (i), November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 
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That portion of s. 6200 preceding para. (b) substituted by P.C. 1981-2517, September 
16, 1981, Canada Gazette, Part II, October 14, 1981. 


Definitions [Reg. 6200]: “arm’s length” —ITA 251(1); “Canadian resource pro- 
perty” —ITA 66(15), 248(1); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“disposed”, “disposes” —ITA 248(1)“disposition”; “foreign resource property” — 
ITA 66(15), 248(1); “person”, “prescribed”, “property” — ITA 248(1); “public corpo- 
ration” —ITA 89(1), 248(1); “share” —ITA 248(1); “substitution” —ITA 248(5); 
“taxpayer” —ITA 248(1). 


Interpretation Bulletins: IT-479R: Transactions in securities. 


6201. Prescribed shares — (1) [Term preferred share] — 
For the purposes of paragraph (f) of the definition “term preferred 
share” in subsection 248(1) of the Act, a share last acquired before 
June 29, 1982 and of a class of the capital stock of a corporation 
that is listed on a designated stock exchange in Canada is a pre- 
scribed share unless more than 10 per cent of the issued and out- 
standing shares of that class are owned by 


(a) the owner of that share; or 
(b) the owner of that share and persons related to him. 


(2) [Term preferred share] — For the purposes of paragraph (f) 
of the definition “term preferred share” in subsection 248(1) of the 
Act, a share acquired after June 28, 1982 and of a class of the capi- 
tal stock of a corporation that is listed on a designated stock ex- 
change in Canada is a prescribed share at any particular time with 
respect to another corporation that receives a dividend at the partic- 
ular time in respect of the share unless 


(a) where the other corporation is a restricted financial 
institution, 
(i) the share is not a taxable preferred share, 


(ii) dividends (other than dividends received on shares pre- 
scribed under subsection (5)) are received at the particular 
time by the other corporation or by the other corporation and 
restricted financial institutions with which the other corpora- 
tion does not deal at arm’s length, in respect of more than 5 
per cent of the issued and outstanding shares of that class, 
and 


(iii) a dividend is received at the particular time by the other 
corporation or a restricted financial institution with which the 
other corporation does not deal at arm’s length, in respect of 
a share (other than a share prescribed under subsection (5)) 
of that class acquired after December 15, 1987 and before the 
particular time; 


(b) where the other corporation is a restricted financial institu- 
tion, the share 


(i) is not a taxable preferred share, 


(ii) was acquired after December 15, 1987 and before the 
particular time, and 

(ili) was, by reason of subparagraph (h)(i), (ii), (iii) or (v) of 
the definition “term preferred share” in subsection 248(1) of 
the Act, deemed to have been issued after December 15, 
1987 and before the particular time; or 


(c) in any case, dividends (other than dividends received on 
shares prescribed under subsection (5)) are received at the par- 
ticular time by the other corporation or by the other corporation 
and persons with whom the other corporation does not deal at 
arm’s length in respect of more than 10 per cent of the issued 
and outstanding shares of that class. 


(3) [Term preferred share] — For the purposes of paragraph 
112(2.2)(g) of the Act and paragraph (f) of the definition “term pre- 
ferred share” in subsection 248(1) of the Act, a share of any of the 
following series of preferred shares of the capital stock of Massey- 
Ferguson Limited issued after July 15, 1981 and before March 23, 
1982 is a prescribed share: 


(a) $25 Cumulative Redeemable Retractable Convertible Pre- 
ferred Shares, Series C; 


(b) $25 Cumulative Redeemable Retractable Preferred Shares, 
Series D; or 
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(c) $25 Cumulative Redeemable Retractable Convertible Pre- 
ferred Shares, Series E. 


(4) [Taxable RFI share] — For the purposes of the definition 
“taxable RFI share” in subsection 248(1) of the Act, a share of a 
class of the capital stock of a corporation that is listed on a desig- 
nated stock exchange in Canada is a prescribed share at any particu- 
lar time with respect to another corporation that is a restricted finan- 
cial institution that receives a dividend at. the particular time in 
respect of the share unless dividends (other than dividends received 
on shares prescribed under subsection (5.1)) are received at that 
time by the other corporation, or by the other corporation and re- 
stricted financial institutions with which the other corporation does 
not deal at arm’s length, in respect of more than 


(a) 10 per cent of the shares of that class that were issued and 
outstanding at the last time, before the particular time, at which 
the other corporation or a restricted financial institution with 
which the other corporation does not deal at arm’s length ac- 
quired a share of that class, where no dividend is received at the 
particular time by any such corporation in respect of a share 
(other than a share prescribed under subsection (5.1)) of that 
class acquired after December 15, 1987 and before the particular 
time; or 

(b) 5 per cent of the shares of that class that were issued and 
outstanding at the last time, before the particular time, at which 
the other corporation or a restricted financial institution with 
which the other corporation does not deal at arm’s length ac- 
quired a share of that class, where a dividend is received at the 
particular time by any such corporation in respect of a share 
(other than a share prescribed under subsection (5.1)) of that 
class acquired after December 15, 1987 and before the particular 
time. 


(5) [Term preferred share] — For the purpose of paragraph (f) 
of the definition “term preferred share” in subsection 248(1) of the 
Act, a share of a class of the capital stock of a corporation that is 
listed on a designated stock exchange in Canada is a prescribed 
share at any particular time with respect to another corporation that 
is registered or licensed under the laws of a province to trade in 
securities and that holds the share for the purpose of sale in the 
course of the business ordinarily carried on by it unless 


(a) it may reasonably be considered that the share was acquired 
as part of a series of transactions or events one of the main pur- 
poses of which was to avoid or limit the application of subsec- 
tion 112(2.1) of the Act; or 


(b) the share was not acquired by the other corporation in the 
course of an underwriting of shares of that class to be distributed 
to the public and 


(i) dividends are received at the particular time by the other 
corporation or by the other corporation and corporations con- 
trolled by the other corporation in respect of more than 10 
per cent of the issued and outstanding shares of that class, 


(ii) the other corporation is a restricted. financial institution 
and 


(A) the share is not a taxable preferred share, 


(B) dividends are received at the particular time by the 
other corporation or by the other corporation and corpora- 
tions controlled by the other corporation in respect of 
more than 5 per cent of the issued and outstanding shares 
of that class, and 

(C) a dividend is received at the particular time by the 
other corporation or a corporation controlled by the other 
corporation in respect of a share of that class acquired af- 
ter December 15, 1987 and before the particular time, or 


(iii) the other corporation is a restricted financial institution 
and the share 


(A) is not a taxable preferred share, 


(B) was acquired after December 15, 1987 and before the 
particular time, and 
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- (C) was, by reason of subparagraph (h)(i), (ii), Gili) or (v) 
of the definition “term preferred share” \in' subsection 
248(1) of the Act, deemed to have been issued after De- 
cember 15, 1987 and before the particular time. 


Related Provisions: ITA 248(10) — Series of transactions; ITA 256(6), (6.1) — 
Meaning of “controlled”. 


(5.1) [Taxable RFI share — prescribed share] — For the pur- 
pose of the definition “taxable RFI share” in subsection 248(1) of 
the Act,'a share of a class of the capital stock of a corporation that is 
listed on a designated stock exchange in Canada’ is a prescribed 
share at any particular time with respect to another corporation that 
is registered or licensed under the laws of ‘a province to trade in 
securities and that holds the share for the purpose of sale in the 
course of the: business ordinarily carried on by it unless 


(a) it may reasonably be considered that the share was acquired 
as part of a series of transactions or events one of the main pur- 
poses of which was to avoid or limit the apptinaava of ‘section 
187.3 of the Act; ‘or’ WO 


(b) the share was not acquired by the other corporation in the 
course of an underwriting of shares of that class to be distributed 
to,the public and 


(i) dividends are received at the particular time by the other 
corporation, or by the other corporation and corporations 
controlled by the other corporation, in respect of more than 
10 per cent of the shares of that class issued and outstanding 
at the last time before the particular time at which any such 
corporation acquired a share of that class, 


(ii) the other corporation is a restricted financial institution 
and 


(A) dividends are received at the particular time by the 
other corporation, or by the other corporation and corpo- 
rations controlled by the other corporation, in'respect of 
more than 5 per cent of the shares of that class issued and 
outstanding at the’ last time before’ the particular time at 
which any such corporation acquired a share of that class, 
and 


(B) a dividend is ‘received at the particular 'time by. the 
other corporation, or a corporation controlled by the other 
corporation, in respect of a share of that class acquired 
after December 15, 1987 and’before the particular time, 
or 


(iii) the other corporation is a restricted financial institution 
and the share 


(A). was acquired after December 15, 1987 and before the 
particular time, and 

(B) was, because of subparagraph (h)(i), (ii), (iti) or (v) of 
the definition “term preferred share” in subsection 248(1) 
of the Act, deemed to have been issued after December 
15, 1987 and before the particular time. 


Related Provisions: ITA 248(10) — Series of transactions; ITA 256(6), (6.1) — 
Meaning of “controlled”. 


(6) [Term preferred share — prescribed share] — For the 
purposes of paragraph (f) of the definition “term preferred share” in 
subsection 248(1) of the Act, a share of the capital stock of a corpo- 
ration that is a member institution of a deposit insurance corpora- 
tion, within the meaning assigned by section 137.1 of the Act, is a 
prescribed share with respect to the deposit insurance corporation 
and any subsidiary wholly-owned corporation of the deposit insur- 
ance corporation deemed by subsection 137. IG. 1) of the Act to be 
a deposit insurance corporation. 


(7) [Taxable preferred share — prescribed share] — For the 
purposes of the definition “taxable preferred share” in subsection 
248(1) of the Act, the following shares are prescribed shares at any 
particular time: 
(a) the 8.5 per cent Cumulative Redeemable Convertible Class A 
Preferred Shares of St. Marys Paper Inc. issued on July 7, 1987, 
where such shares are not deemed, by reason of paragraph (ec) of 
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the definition “taxable preferred share” in subsection 248(1) of 
the Act, to have been issued after that date and before the partic- 
ular time; and 


 (b) the: Cumulative Redeemable Preferred Shares of CanUtilities 
Holdings Ltd. issued before July: 1, 1991; unless the amount of 
the consideration for which all such shares were issued exceeds 
$300,000,000.or the particular time is after July 1,.2001. 


(8) [Canada Cement Lafarge] — For the purposes of paragraph 
112(2.2)(d) of the Act, paragraph (i) of the definition “short-term 
preferred share’’} the definition “taxable preferred’ share”! and para- 
graph (f) of the definition “term preferred share” in subsection 
248(1) of, the Act,.the Exchangeable Preference Shares of Canada 
Cement Lafarge Ltd. (in this subsection referred to.as the “subject 
shares’), the Exchangeable Preference Shares, of Lafarge Canada 
Inc: and the shares of any corporation formed ’as.a result'of an amal- 
gamation or merger of Lafarge Canada Inc: with one or more other 
corporations are prescribed shares at any particular time where the 
terms and Conditions of such shares at the particular time are the 
same as, or substantially the same as, the terms and conditions of 
the subject shares as of June 18, 1987 and, for the purposes of this 
subsection, the amalgamation or merger of one or more corpora- 
tions with another corporation formed as a result ‘of an amalgama- 
tion or merger of Lafarge Canada Inc. with one or more other cor- 
porations shall be deemed to be an amalgamation of Lafarge 
Canada Inc. with another corporation. 


(9) [Time when share acquired] — For the purposes’ of deter- 
mining under subsections (2), (4), (5) and (5.1) the time at which‘a 
share of a class of the capital stock of a corporation was acquired by 
a taxpayer, shares of that class acquired by the taxpayer at any par- 
ticular time before a disposition by the taxpayer of shares of that 
class shall be deemed to have been disposed of before shares of that 
class acquired by the taxpayer before that particular time. 


(10) [Trusts and partnerships] — For the purposes of subsec- 
tions (2), (4), (5) and (5.1) and this subsection, 


(a) where a taxpayer is a beneficiary of a trust and an amount in 
respect of the beneficiary has been designated by the trust in a 
taxation year pursuant to subsection 104(19) of the Act, the tax- 
payer shall be deemed to’ have received the amount so desig- 
nated at the time it was received by the trust; and 


(b) where a. taxpayer is a.member of a, partnership and a ,divi- 
dend_has:been received by. the. partnership, the. taxpayer’s share 
of the dividend shall be deemed. to have. been received by the 
taxpayer at the time the dividend’ 'was received by the 
partnership. 


(11) [Grandfathering] — For the purposes of subsections (2), (4), 
(5) and (5.1), 
(a),a share of the capital stock of a corporation. acquired iby.a 
person: after December 15; 1987. pursuant: to. an agreement in 
writing entered into before December 16, 1987 shall be deemed 
to have been acquired by that person before December 16, 1987; 


(b) a: share of the capital stock of a corporation: acquired by a 
person after December 15, 1987 and before July, 1988 as part of 
a distribution to the public made in accordance with the terms of 
a prospectus, preliminary prospectus, registration statement, of- 
fering memorandum or notice filed before December 16, 1987 
with a public authority pursuant to and in accordance with the 
securities legislation of the jurisdiction in which the shares were 
distributed shall be deemed to have been acquired by that person 
before December 16, 1987; 


(c) where a share that was owned by a particular restricted finan- 
cial institution on December 15, 1987 has, by one or more trans- 
actions between related restricted financial institutions, been 
transferred to another restricted financial institution, the share 
shall be deemed to have been acquired by the other restricted 
financial institution before that date and after June 28, 1982 un- 
less at any particular time after' December 15, 1987 and before 
the share was transferred ‘to the other restricted financial institu- 


2113 


o 
c 
° 

= 

ae 
> 
D 
® 
o 


Reg. 
S. 6201(11)(c) 


tion the share was owned by a shareholder who, at that particular 
time, was a person other than a restricted financial institution 
related to the other restricted financial institution; and 


(d) where at any particular time there has been an amalgamation 
(within the meaning assigned by section 87 of the Act) and 


(i) each of the predecessor corporations (within the meaning 
assigned by section 87 of the Act) was a restricted financial 
institution throughout the period beginning December 16, 
1987 and ending at the particular time and the predecessor 
corporations were related to each other throughout that pe- 
riod, or 


(ii) each of the predecessor corporations and the new corpo- 
ration (within the meaning assigned by section 87 of the Act) 
is a corporation described in any of paragraphs (a) to (d) of 
the definition “restricted financial institution” in subsection 
248(1) of the Act, 


a share acquired by the new corporation from a predecessor cor- 
poration on the amalgamation shall be deemed to have been ac- 
quired by the new corporation at the time it was acquired by the 
predecessor corporation. 


History: The opening words of subsecs. 6201(1), (2) and (4) amended to substitute 
“designated stock exchange in Canada” for “stock exchange referred to in section 
3200” by. 2007, c. 35, paras. 89(1)(c)—(e), in force on December 14, 2007. 


The opening words of subsecs. 6201(5) and (5.1) amended by the said c. 35, subsecs. 
78(1) and (2), applicable to dividends received in taxation years that begin after Octo- 
ber 1994, except that in their application before December 14, 2007, the references to 
“a designated stock exchange in Canada” shall be read as references to ‘“‘a stock ex- 
change referred to in section 3200”. 


Subsec. 6201(4), the portion of subsec. 6201(5) before para. (b), subsec. 6201(9), the 
opening words of subsecs. 6201(10) and (11) amended, subsec. 6201(5.1) added, by 
P.C. 1995-1198, s, 1, July 26, 1995, Canada Gazette, Part II, August 9, 1995, applica- 
ble to dividends received after December 20, 1991. 


Subsec. 6201(2) was substituted, and subsecs. 6201(4) to (11) substituted for former 
subsec. (4), by P.C. 1989-1565, s. 4, August 14, 1989, Canada Gazette, Part Il, August 
30, 1989, applicable after June 18, 1987. 


That portion of subsec. 6201(2) following para. (b) substituted by 1986-2590, s. 16, 
November 20, 1986, Canada Gazette, Part Il, December 10, 1986, effective June 29, 
1982. 


That portion of subsec. 6201(3) preceding para. (a) substituted by P.C. 1985-2860, s. 1, 
September 26, 1985, Canada Gazette, Part II, October 16, 1985, effective July 16, 
1981. 


S. 6201 substituted by P.C. 1984-3789, s. 16, November 29, 1984, Canada Gazette, 
December 12, 1984, applicable as follows: subsecs. (1) and (2) effective commencing 
June 29, 1982; subsec. (3) effective commencing July 16, 1981; subsec. (4) effective 
commencing November 13, 1981. 


S. 6201 added by P.C. 1980-423, s. 2, February 8, 1980, Canada Gazette, Part Il, Feb- 
ruary 27, 1980, effective December 6, 1979. 

Definitions [Reg. 6201]: “amount” — ITA 248(1); “arm’s length” — ITA 251(1); 
“business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 35(1); “con- 
trolled” — ITA 256(6), (6.1); “corporation” —ITA 248(1), Interpretation Act 35(1); 
“deposit insurance corporation” —ITA 137.1(5); “designated stock exchange”. — ITA 
248(1), 262; “disposed”? — ITA .248(1)“disposition”; “disposition” —ITA 248(1); 
“dividend”, “inventory” — ITA 248(1); “person”, “preferred share”, “prescribed” — 
ITA 248(1); “province” — Interpretation Act 35(1); “related” — ITA 251(2)-(6); “re- 
stricted financial institution” —ITA 248(1); “series” — ITA 248(10); “share”, “share- 
holder”, “subsidiary wholly-owned corporation”, “taxable preferred share” —ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1); “trust”? — ITA 104(1), 
248(1), (3); “writing” — Interpretation Act 35(1). 


6202. [Resource expenditures — prescribed share] — (1) 
For the purposes of paragraph 66(15)(d.1) [66(15)‘flow-through 
share”] and subparagraphs 66.1(6)(a)(v) [66.1(6)“Canadian explo- 
ration expense”(i)], 66.2(5)(a)(v) [66.2(5)“Canadian development 
expense”’(g)] and 66.4(5)(a)(iii) [66.4(5)“Canadian oil and gas pro- 
perty expense”(c)] of the Act, a share of a class of the capital stock 
of a corporation (in this section referred to as the “issuing corpora- 
tion’) is a prescribed share if it was issued after December 31, 1982 
and 


(a) the issuing corporation, any person related to the issuing cor- 
poration or of whom the issuing corporation has effective man- 
agement or control or any partnership or trust of which the issu- 
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ing corporation or a person related thereto is a member or 
beneficiary (each of which is referred to in this section as a 
“member of the related issuing group”) is or may be required to 
redeem, acquire or cancel, in whole or in part, the share or to 
reduce its paid-up capital at any time within five years from the 
date of its issue, 


(b) a member of the related issuing group provides or may be 
required to provide any form of guarantee, security or similar 
indemnity with respect to the share (other than a guarantee, se- 
curity or similar indemnity with respect to any amount of assis- 
tance or benefit from a government, municipality or other public 
authority in Canada or with respect to eligibility for. such assis- 
tance or benefit) that could take effect within five years from the 
date of its issue, 


(c) the share (referred to in this section as the “convertible 
share”) is convertible under its terms or conditions at any time 
within five years from the date of its issue directly or indirectly 
into debt, or into a share (referred to in this section as the ‘“ac- 
quired share”) that is, or if issued would be, a prescribed share, 


(d) immediately after the share was issued, the person to whom 
the share was issued or a person related to the person to whom 
the share was issued (either alone or together with a related per- 
son, a related group of persons of which he is a member or a 
partnership or trust of which he is a member or beneficiary) con- 
trols directly or indirectly, or has an absolute or contingent right 
to control directly or indirectly or to acquire direct or indirect 
control of, the issuing corporation and the issuing corporation 
has the right under the terms and conditions in respect of which 
the share was issued to redeem, purchase or otherwise acquire 
the share within five years from the date of its issue, 


(e) at the time the share was issued, the existence of the issuing 
corporation was, or there was an arrangement (other than an 
amalgamation within the meaning assigned by. subsection 87(1) 
of the Act) under which the existence of the issuing corporation 
could be, limited to a period that ends within five years from the 
date of its issue, or 


(f) the terms or conditions of the share (referred to in this para- 
graph as the “first share”) or of an agreement in existence at the 
time of its issue provide that a share (referred to in this section 
as the “substituted share’’) that is, or if issued would be, a pre- 
scribed share may be substituted or exchanged for the first share 
within five years from the date of issue of the first share, 


but does not include a share of the capital stock of a corporation 


(g) that was issued after December 31, 1982 pursuant to an 
agreement or offering in writing made on or before December 
31, 1982 or in accordance with a prospectus, registration state- 
ment or similar document that was filed with and, where re- 
quired by law, accepted for filing by, a public authority in Can- 
ada pursuant to and in accordance with the laws of Canada or of 
any province on or before December 31, 1982, 


(h) that would be a prescribed share solely by virtue of one or 
more of the terms or conditions of an agreement if such terms or 
conditions are not effective or exercisable until the death, disa- 
bility or bankruptcy of the person to whom the share is issued, 


(i) that is 


(i) convertible under its terms into one or more shares of a 
class of the capital stock of the corporation for no considera- 
tion other than the share or shares, 


(ii) described in paragraph (a) solely because 


(A) it is to be cancelled on the conversion within five 
years from the date of its issue, 


(B) its paid-up capital is to be reduced on the conversion 
within five years from the date of its issue, or 


(C) both clauses (A) and (B) apply, and 
(iii) not described in paragraph (c), or 
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(j) that 


(i) may have a share substituted or exchanged for it pursuant 
to its terms or the terms or conditions of an agreement in 
existence at the time of its issue and no consideration is to be 
received or receivable for it in respect of the substitution or 
exchange other than the share substituted or exchanged for it, 
(ii) is described in paragraph (a) solely because it is to be 
redeemed, acquired or cancelled on the substitution or ex- 
change within five years from the date of its issue, and 


(iii) is not a share to which paragraph (f) applies, 
and for the purposes of this section, 


(k) where a person has an interest in a trust, whether directly or 
indirectly, through an interest in any other trust or in any other 
manner whatever, the person shall be deemed to be a beneficiary 
of the trust; 


(1) in determining whether an acquired share would be a pre- 
scribed share if issued, 


(i) the references in paragraphs (a), (b), (d) and (e) to “date of 
its issue” shall be read as “date of the issue of the convertible 
share’, 


(ii) the reference in paragraph (f) to “issue of the first share” 
shall be read as “issue of the convertible share’, and 


(iii) this section shall be read without reference to pee 
(g) and to the words “after December 31, 1982”; 


(m) in determining whether a substituted share would be a pre- 
scribed share if issued, 


(i) the references in paragraphs (a) to (e) to “date of its issue” 
shall be read as “date of the issue of the first share”, and 


(ii) this section shall be read without reference to paragraph 
(g) and to the words “after December 31, 1982”; 


(m.1) an excluded obligation in relation to a share of a class of 
the capital stock of the issuing corporation and an obligation that 
would be an excluded obligation in relation to the share if the 
share had been issued after June 17, 1987, shall be deemed not 
to be a guarantee, security or similar indemnity with respect to 
the share for the purposes of paragraph (b); 


(n) a guarantee, security or similar indemnity referred to in para- 
graph (b) shall, for greater certainty, not be considered to take 
effect within five years from the date of issue of a share if the 
effect of the guarantee, security or indemnity is to provide that a 
member of the related issuing group will be able to redeem, ac- 
quire or cancel the share at a time that is not within five years 
from the date of issue of the share; and 


(0) where an expense is incurred partly in consideration for 
shares (referred to in this section as “first corporation shares”) of 
the capital stock of one corporation and partly in consideration 
for an interest in, or right to, shares (referred to in this paragraph 
as “second corporation shares”) of the capital stock of another 
corporation, in determining whether the second corporation 
shares are prescribed shares, the references in paragraphs (a), (d) 
and (e) to “date of its issue” shall be read as “date of the issue of 
the first corporation shares’. 


(2) For the purposes of paragraph 66(15)(d.1) [66(15)“flow-through 
share”] of the Act, subsection (1) does not apply in respect of a 
share of the capital stock of an issuing corporation that is a new 
share. 

History: That portion of subsec. 6202(1) preceding para. (a) amended by P.C. 1990- 
51, subsec. 1(1), January 18, 1990, Canada Gazette, Part II, January 31, 1990, applica- 
ble in respect of shares issued after February 1986. 

Para. 6202(1)(m.1) added by subsec. 1(2) of the said P.C. 1990-51, applicable in re- 
spect of shares issued after December 31, 1982. 

Subsec. 6202(2) added by subsec. 1(3) of the said P.C. 1990-51, applicable in respect 
of shares issued after June 17, 1987. 

S. 6202 added by P.C. 1985-465, s. 16, February 14, 1985, Canada Gazette, Part Il, 
March 6, 1985, applicable with respect to shares issued after December 31, 1982. 


Definitions [Reg. 6202]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “excluded ob- 


Reg. 
S. 6202.1(1)(a)(iii)(B) 


ligation”, “new share” — Reg. 6202.1(5); “paid-up capital” —ITA 89(1), 248(1); 
“person”, “prescribed”, “property” —ITA 248(1); “province” — Interpretation Act 
35(1); “related” — ITA 251(2)—-(6); “security” — Interpretation Act 35(1); “share” — 
ITA 248(1); “specified person” — Reg. 6202.1(5); “substituted”, “substitution” — ITA 
248(5); “trust” —ITA 104(1), 248(1), (3); “writing” — Interpretation Act 35(1). 


6202.1 (1) [Flow-through shares — prescribed share] — 
For the purposes of the definition “flow-through share” in subsec- 
tion 66(15) of the Act, a new share of the capital stock of a corpora- 
tion is a prescribed share if, at the time it is issued, 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount of the dividends that may be declared or paid 
on the share (in this section referred to as the “dividend enti- 
tlement”) may reasonably be considered to be, by way of a 
formula or otherwise, 


(A) fixed, 
(B) limited to a maximum, or 


(C) established to be not less than a minimum (including 
any amount determined on a cumulative basis), where 
with respect to the dividends that may be declared or paid 
on the share there is a preference over any other dividends 
that may be declared or paid on any other share of the 
capital stock of the corporation, 


(ii) the amount that the holder of the share is entitled to re- 
ceive in respect of the share on the dissolution, liquidation or 
winding-up of the corporation, on a reduction of the paid-up 
capital of the share or on the redemption, acquisition or can- 
cellation of the share by the corporation or by specified per- 
sons in relation to the corporation (in this section referred to 
as the “liquidation entitlement”) may reasonably be consid- 
ered to be, by way of a formula or otherwise, fixed, limited 
to a maximum or established to be not less than a minimum, 


(iii) the share is convertible or exchangeable into another se- 
curity issued by the corporation unless 


(A) it is convertible or exchangeable only into 


(I) another share of the corporation that, if issued, 
would not be a prescribed share, 


(II) a right, including a right conferred by a warrant 
that, if exercised, would allow the person exercising it 
to acquire only a share of the corporation that, if is- 
sued, would not be a prescribed share, or 


(III) both a share described in subclause (I) and a right 
or warrant described in subclause (II), and 


(B) all the consideration receivable by, the holder on the 
conversion or exchange of the share is the share described 
in subclause (A)(I) or the right or warrant described in 
subclause (A)(II), or both, as the case may be, or 


Proposed ‘Amendment — Reg. 
6202. 1(1)(a)(iii)(A), (B) 


ayi it is convertible or ‘exchangeable only into” 


re of the corporation that, if issued, 
ould not be a prescribed share, _ 


a, a ight (including a ght conferred Be a ae 


Lif it were c issued, ‘would fot: be a prestribed 

right, and — _ 

2. if it were wiekeaaila. ‘would allow the person 

exercising it to acquire only a share of the corpo- 

_ ration that, if the share were i would not be 
a prescribed share, or 


“ap both a share ieseribed: in eubelause (D and a 
right described in subclause (II), and 


(B) all the consideration receivable by the holder on the 
conversion or exchange of the share is the share de- 
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S. 6202.1(1)(a)(iii)(B) 


scribed in subclause (A)(I) or the right described in sub- 


clause (A)(II), or both, as the case may be, or 


Application: The July 16, 2010 draft regulations (Part 1 — technical), subsec, - 
175(2), will amend cls. 6202.1(1)(a)(iii)(A) and (B) to read as above, applicable to 


shares and rights issued under an agreement made after December 20, 2002. . 


Technical Notes (July 2010): Generally speaking, a share is a prescribed share if 
the share has fixed or limited rights to dividends or an obligation exists to reduce the 
paid-up capital of the share or to confer a benefit or ceasing in of the'stiate. % 


Paragraph 6202.1(1)(a) is amended in three respects: 


Income Tax Regulations 


the share that meets the conditions set out in clauses 
(a)(iii)(A) and (B), or 


(111) to make a payment, transfer or other provision (other- 
wise than pursuant to an excluded obligation in relation to 
the share), directly or indirectly,,by way of a dividend, loan, 
purchase of shares, financial assistance to any purchaser of 
the share or, where the purchaser i is a partnership, the mem- 
bers thereof or in any other manner whatever, that may rea- 
sonably be considered to be a repayment or return of all or 


* the preamble to subparagraph (ay(i) i in the French version of the Regulatio 
amended by adding the phrase “l’un des faits énoncés. Ahapragites vérifie,” 


° 


subclause (1)(a)(iii)(A)() is amended to add a ‘reference toa a preberibe ri 
ds restructured into: subsubclauses fand:2, and : 


wags iat (1y(ayiiy( AYA) is amended to remove a reference to the wo 
* in that subclause, because it is not necessary. 


(iv) the corporation has, either absolutely or contingently, an 
obligation to reduce, or any person or partnership has, either 
absolutely or contingently, an obligation to cause the corpo- 
ration to reduce, the paid-up capital in respect of the share 
(other than pursuant to a conversion or exchange of the 
share, where the right to so convert. or exchange does not 
cause the share to be a prescribed share under subparagraph 
(1ii)); 

(b) any person or partnership has, either absolutely or contin- 

gently, an obligation (other than an excluded obligation in rela- 

tion to the share) 


(i) to provide assistance, 
(ii) to make a loan or payment, 
(11) to transfer property, or 


(iv) otherwise to confer.a benefit by any means whatever, 
including the payment of a dividend, 


either immediately or in the future, that may reasonably be con- 
sidered to be, directly or indirectly, a repayment or return by the 
corporation or a specified person in relation to the corporation of 
all or part of the consideration for which the share was issued or 
for which a partnership interest was issued in a partnership that 
acquires the share; 


(c) any person or partnership has, either absolutely or contin- 
gently, an obligation (other than an excluded obligation in rela- 
tion to the share) to effect any undertaking, either immediately 
or in the future, with respect to the share or the agreement under 
which the share is issued (including any guarantee, security, in- 
demnity, covenant. or agreement and including the lending of 
funds to or the placing of amounts on deposit with, or on behalf 
of, the holder of the share or, where the holder is a partnership, 
the members thereof or specified persons in relation to the 
holder or the members of the partnership, as the case may be) 
that may reasonably be considered to have been given to ensure, 
directly or indirectly, that 


(i) any loss that the holder of the share and, where the holder 
is a partnership, the members thereof or specified persons in 
relation to the holder or the members of the partnership, as 
the case may be, may sustain by reason of the holding, own- 
ership or disposition of the share or any other property is lim- 
ited in any respect, or 


(ii) the holder of the share and, where the holder is a partner- 
ship, the members thereof or specified persons in relation to 
the holder or the members of the partnership, as the case may 
be, will derive earnings, by reason of the holding, ownership 
or disposition of the share or any other property; 


(d) the corporation or a specified person in relation to the corpo- 
ration may reasonably be expected 


(i) to acquire or cancel the share in whole or in part otherwise 
than on a conversion or exchange of the share that meets the 
conditions set out in clauses (a)(iii)(A) and (B), 


(ii) to reduce the paid-up capital of the corporation in respect 
of the share otherwise than on a conversion or exchange of 


part of the consideration for which the share was issued or 
for which a partnership interest was issued in a partnership 
that acquires the share, 


within 5 years after the date the share is issued, otherwise than 
as a consequence of an amalgamation of a subsidiary wholly- 
owned corporation, a winding-up of a subsidiary wholly-owned 
corporation to which subsection 88(1) of the Act applies or the 
payment of a dividend by a subsidiary wholly-owned corpora- 
tion to its parent; 


(€) any person or partnership can reasonably be expected to ef- 
fect, within 5 years after the date the share is issued, any under- 
taking which, if it were in effect at the time the sharé was issued, 
would result in the share being a prescribed share Py reason of 
paragraph (c); or 

(f) it may reasonably be expected that, within 5 years after the 
date the share is issued, 


(i) any of the terms or conditions of the share or any existing 
agreement relating to the share or its issue will thereafter be 
modified, or 


(ii)'any new agreement relating to the share or its issue will 
be entered into, 


in such a manner that the share would be a prescribed share if it 
had been issued at the time of the modification or at the. time 
when the new agreement is entered into. 
Related Provisions: Reg. 6202.1(1.1), (2.1) — Prescribed right; Reg. 6202.1(3) — 
Dividend entitlement and liquidation entitlement; Reg. 6202.1(4) — Agreement 
deemed not. to be, undertaking. 


Selected Cases [Reg. 6202.1(1)]: Furukawa v. R.,' [1999] 2 C.T.C. 2095 (TCC) 
(For share to be prescribed, must be obligation to repay directly or indirectly considera- 
tion for share). 


Proposed Addition — Reg. 6202. 11. 4 1) 


) ow-through | hares — pre scribed right] oa the 
purpose. of the definition “flow- -through share” in sul ‘ 
66(15) of the Act, a new name to acquire a share of the hee 
stock of a. 

is issued 


| (a) th amount thet the holder of the one is Nias to receive 
in respect of the right on the dissolution, liquidation or -wind-_ 
" e corporation or on the redemption, acquisition or 
». cancellation of the right by the corporation or by specified per- 
> sons: in relation to the corporation (referred to in this section as 
‘liquidation entitlement’ of the right) can reasonably be — 
considered to be, by way of a formula or otherwise, fixed, lim- 
ited to A. Pema, or ans to be not less 5a Da... 


: aoe issued ah ihe corporation ve 
(i). the right is convertible or exchangeable an) into yiote 


(A) a share of the corporation | that, if issued, wo 
___ be a prescribed share, _ 


() another right (including a ight conferred bys a bare 

_ tant) that — a 
(I) if it were issued, would not be a prestibed right, 
~ and 


me) if nee exercised, would ions noe 
_ ercising it to acquire only a share. of the 


person. ex. 
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at the: ih ye aes 
_ issu d, mould result in the right Wee a ene ce 
e of paragraph (d); 


on or ait TS 
soca (othe: 
Dy 


ied into" ‘in such a manner that the right would b 
cribed right if it had been is ued at the ti e 


(2) inlbdetnrough shares — Sena: share] — For the 
purposes of the definition “flow-through share” in subsection 
66(15) of the Act, a new share of the capital stock of a corporation 
is a prescribed share if 


(a) the consideration for which the share is to be issued is to be 
determined more than 60 days after entering into the fas 
pursuant to which the share is to be issued; 


| the ee as 
oft be holding, owner 


(b) the corporation or a specified person in relation to the corpo- 
ration, directly or indirectly, 


(i) provided assistance, 
(ii) made or arranged for a loan or payment, 
(iii) transferred: property, or 


(iv) otherwise conferred a benefit by any means whatever, 
including the payment of a dividend, 


for the purpose of assisting any person or partnership in acquir- 
ing the share or any person or partnership in acquiring an inter- 
est in a partnership acquiring the share (otherwise than by reason 
of an excluded obligation in relation to the share); or 


(c) the holder of the share or, where the holder is a partnership, a 
member thereof, has.a right under any agreement or arrangement 
entered into under circumstances where it is reasonable to con- 
sider that the agreement or arrangement was contemplated at or 
before the time when the agreement to issue the share was en- 
tered into, 


(1) to dispose of the share, and 


(ii) through a transaction or event or a series of transactions 
or events contemplated by the agreement or arrangement, to 
acquire a share (referred to in this paragraph as the “acquired 
share”) of the capital stock of another corporation that would 
be a prescribed share under subsection (1) if the acquired 
share were issued at the time the share was issued, other than 


iter ees Coron. to which subsection 88(1) of hi a share that would not be a prescribed share if subsection (1) 


- wise ai pursuant to 2 iB 
the ble di abe or ae by way 0 . 
issistance to any foes ne 
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were read without reference to subparagraphs (a)(iv) and 
(d)(i) and (ii) thereof where the acquired share is a share 


(A) of a mutual fund corporation, or 
(B) of a corporation that becomes a mutual fund corpora- 


Income Tax Regulations 


These amendments are consequential to the amendments to the definition of “flow- 
through share” that ensure that a prescribed right is not treated as a flow-through 
share. J 


Related Provisions: ITA 248(10) — Series of transactions. 


tion within 90 days after the acquisition of the acquired 


share. 
Related Provisions: ITA 248(10) — Series of transactions. 


Proposed Addition — Reg. 6202.1(2.1) 


(2.1) [Prescribed right] — For the purpose of the definition 
“flow-through share” in subsection 66(15) of the Act, a new right 
is a prescribed right if 


(a) the consideration for which the new right is to be issued is 
to be determined more than 60 days after entering into the 
agreement pursuant to which the new right is to be issued; 


(b) the corporation or a specified person in relation to the cor- 
poration, directly or indirectly, for the purpose of assisting any 
person or partnership to acquire the new right or any person or 
partnership to acquire an interest in a partnership acquiring the 


new right (otherwise than because of an excluded ebiizayion in 


relation to the new right), 
(i) provided assistance, 
(ii) made or arranged for a loan or payment, 
(iii) transferred property, or 2 


(iv) otherwise conferred a benefit by any means whatever, 


including the payment of a dividend; or 


(c) the holder of the new right or, where the holder is a partner- 
ship, a member of the partnership, has a right under any agree- 
ment or arrangement entered into under circumstances where it 


is reasonable to consider that the agreement or arrangement — 
was contemplated at or before the time the oe to issue . 


the new right was entered into, 
(i) to dispose of the new right, and 
(ii) through a transaction or event or a series of transactions 


or events contemplated by the agicement © or ei ote 


to acquire 


(A) a share (referred to in this curses as the “ac- 
quired share”) of the capital stock of another corpora- 


tion that would be a prescribed share under subsection 
(1) if the acquired share were issued at the time the new 
right was issued, other than a share that would not be a 
prescribed share if subsection (1) were read without ref- 
erence to subparagraphs (1)(a)Gv) and ( Hd)a) and (ii) 
where the acquired share is a share © 


(1) of a mutual fund corporation, or 


(I) of a corporation that becomes a mutual fund cor- : 


poration within 90 days after the APA HOR of the 
acquired share, or 


(B) a right (referred to in this Gilereh as the * ‘acaated 
right”) to acquire a share of the capital stock of another 
corporation that would, if it were issued at the time the 
new right was issued, be a prescribed right, other than a 
right that would not be a prescribed right if subsection 


_(b) the liquidation entitlement of a share of the a stock 0 
a corporation, or of a right to acquire a share’ of the capital 


(3) [Dividend entitlement and liquidation entitlement] — 
For the purposes of subsection (1), 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all 
dividends on the share are determined solely by reference to a 
multiple or fraction of the dividend entitlement of another share 
of the capital stock of the corporation, or of another corporation 
that controls the corporation, where the dividend entitlement of 
that other share is not described in subparagraph (1)(a)(i); and 


(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be fixed, limited to a maxi- 
mum or established to be not less than a minimum where all the 
liquidation entitlement is determinable solely by reference to the 
liquidation entitlement of another share of the capital stock of 
the corporation, or of another corporation that controls the cor- 
poration, where the liquidation entitlement of that other share is 
not described in subparagraph (1)(a)(ii). 


Proposed Amendment — Reg. 6202.1(3) 


(3) [Dividend entitlement and liquidation pet coaest —_ 
For the purposes of subsections (1) and (1.1), 


(a) the dividend entitlement of a share of the capital stock of a 
corporation is deemed not to be fixed, limited to a maximum 
or established to be not less than a minimum where all divi- 


-dends on the share are determined solely by reference to a 


multiple or fraction of the dividend entitlement of another 
share of the capital stock of the corporation, or of another cor-- 
poration that controls the corporation, where the dividend enti- 
ement of that other share is not described in subparagraph 


(1)(a)@); and 


stock of the corporation, as the case may be, is deemed not to 


__ be fixed, limited to a maximum or. established to be not less 
than a minimum where | 


(i) all the liquidation entitlement i is ‘determinable solely by 
_ reference to 


(A) the liquidation cnltlement of another ee of the 
capital stock of the corporation (or a share of the capital 

stock of another corporation that controls the corpora- 

tion), or 
(B) the liquidation cadtioment aL a right to acquire de 
capital stock of the corporation (or another comperaann 
that controls the corporation), 


(ii the liquidation entitlement described i in Bie (A), if 
ay, is not described i in subparagraph (1 )(a)ai), and — 


(iii) the liquidation entitlement described in clause (B), G 
any, is not described in paragraph (1.1)(a). 


Yi; 


(1.1) were read without reference to subparagraph 
(1.1)(e)G) where the acquired right is a right to acquire a 
share of the capital stock 


(I) of a mutual fund corporation, or 


(II) of a corporation that becomes a mutual fries cor- 
poration within 90 days after the acquisition of the 
acquired right. 
Application: The July 16, 2010 draft regulations (Part 1 — technical), subsec. 
175(4), will add subsec. 6202.1(2.1), applicable to shares and rights issued under an 
agreement made after December 20, 2002. 
Technical Notes (July 2010): Subsection 6202.1(2) lists the conditions under 
which a new share of a corporation can be considered a prescribed share. New sub- 
section 6202.1(2.1) provides for similar rules that apply in respect of a new right and 
lists the conditions under which a new right can be considered a prescribed right. 


Application: The July 16, 2010 draft regulations (Part 1 — technical), -subsec. 
175(4), will amend subsec. 6202. 1(3) to read as above, applicable to shares and 
rights issued under an agreement made after December 20, 2002. 


Technical Notes (July 201 0): Subsection 6202.1(3) sets out the circumstances 
under which certain dividend entitlements referred to in subparagraph (1)(a)@), and 
liquidation entitlements referred to in subparagraph (1)(a)(ii), could be considered to 
not be fixed, limited to a maximum or established to be not less than a minimum, 
Subsection 6202.1(3) is amend[ed] in three respects: 


* a reference to new subsection 6202.1(1.1) is added, 
e a references to abe phrase “shall be deemed” are replaced with references to “is 
deemed, y and — 


* paragraph (b) is pecincnied for clarity and reference to rights to acquire a share 
of the capital stock of a corporation and to new subparagraph (1.1)(a)G@> are 
added. : 
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(4) [Agreement deemed not to be undertaking] — For the 
purposes of paragraphs (1)(c) and (e), an agreement entered into be- 
tween the first holder of a share and another person or partnership 
for the sale of the share to that other person or partnership for its 
fair market value. at the time the share is acquired by the other per- 
son or partnership (determined without regard to the agreement) 
shall be MES not to be an rhivavarse ate respect to the share. 


to “is deemed,” an 


references to paragraphs (1.1)(d) and (far sd consent to the ean 
tion of new subsection CD = 


(5) [Definitions] — For the purposes of section 6202 and this 
section, 


“excluded obligation’’, in relation to a share issued by a corpora- 
tion, means 


(a) an obligation of the corporation 


(1) with respect to eligibility for, or the amount of, any assis- 
tance under the Canadian Exploration and Development In- 
centive Program Act, the Canadian Exploration Incentive 
Program Act, the Ontario Mineral Exploration Program Act, 
1989, Statutes of Ontario 1989, c. 40, or the Mineral Explo- 
ration Incentive Program Act (Manitoba), Statutes of Mani- 
toba 1990-91, c. 45,. or 


(ii), with respect to the making of an election respecting such 
assistance and the flowing out of such assistance to the 
holder of the share in accordance with any of those Acts, 


(a.1) an obligation of the corporation, in. respect of the share, to 
distribute an amount that represents a payment out of assistance 
to which the corporation is entitled 


(i) under section 25.1 of the Income Tax Act; Revised Stat- 
utes of British Columbia, 1996, c..215, and 


(ii) as a consequence of the corporation making expenditures 
funded by consideration received for shares issued by the 
corporation in respect of which’ the corporation purports to 
renounce an amount under subsection 66(12.6) of the Act, 
and 


(b).an obligation of any person or partnership to effect:an under- 
taking to indemnify a holder of the share or, where the holder is 
a partnership, a member thereof, for an amount not exceeding 
the amount of any tax payable under the Act or the laws of a 
province by the holder or the member of the partnership, as the 
case may be, as a consequence of 

(i) the failure of the corporation to renounce an amount to the 

holder in respect of the share, or 

(ii) a reduction, under subsection 66(12.73) of the Act, of an 

amount purported to be renounced to the holder in respect of 

the share; 
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Technical Not es aly 2 201 0). For the purposes of sections 6202 and 6202, i 
subsection 6202. 1(5) defines the terms “excluded obligation”, “new share” and 
“specified person”. These definitions are important in detennining whether a share of 


a capital stock of a corporation can quality asa flow- through share or is a prescribed 


‘Subssdeen 6202.1 ) lists ‘the conditions under which a new share of a corporation: 
can be considered a prescribed share. Certain obligations, other than excluded obliga- 


ct of a share can result in a share of a corporation being a prescribed 
eligible for treatment as a flow-through share. The definition “excluded 
obligation” lists certain obligations the existence of which does not affect a share 
from being treated as a flow-through share. 


The definition “excluded obligation” | 
by a corporation, consequential to the introduction of the definition “new right.” 


Proposed Addition — Reg. 
-6202.1(5)“new right” 


“new right” means a right that is issued after December 20, 2002 
to acquire a share of the capital stock of a corporation, other than 
a a tight that is issued at a particular time before 2003 - 


_cember 20, 2002, 


_(b) as part of a distribution of rights to the public made in ac- 
cordance with the terms of a prospectus, preliminary prospec- 
tus, registration statement, offering memorandum or notice, re- 
quired by law to be filed before distribution of the rights 
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begins, filed on or before December 20, 2002 with a public 
authority in Canada in accordance with the securities legisla- 
tion of the province in which the rights are distributed, or 


(c) to a partnership interests in which were issued as part of a 
distribution to the public made in accordance with the terms of 
a prospectus, preliminary prospectus, registration statement, 
offering memorandum or notice, required by law to be filed 
before distribution of the interests begins, filed on or before 
December 20, 2002 with a public authority in Canada in accor- 
dance with the securities legislation of the province in which 
the interests are distributed, where all interests in the partner- 
ship issued at or before the particular time were issued 


(i) as part of the distribution, or 
(ii) before the beginning of the distribution; — 


Application: The July 16, 2010 draft regulations (Part 1 — technical), subsec. 
175(6), will add the definition “new right’ to subsec. 6202.1(5), applicable to shares 
and rights. issued under an agreement made after December 20, 2002, 


Technical Notes (July 2010): A “new right” is a right generally issued after 
December 20, 2002, unless it is issued before 2003 pursuant to an agreement in writ- 
ing entered into on or before December 20, 2002. 


“new share” means a share of the capital stock of a corporation 
issued after June 17, 1987, other than a share issued at a particular 
time before 1989 


(a) pursuant to an agreement in writing entered into before June 
18, 1987, 


(b) as part of a distribution of shares to the public made in accor- 
dance with the terms of a prospectus, preliminary prospectus, re- 
gistration statement, offering memorandum or notice, required 
by law to be filed before distribution of the shares begins, filed 
before June 18, 1987 with a public authority in Canada in accor- 
dance with the securities legislation of the province in which the 
shares were distributed, or 


(c) to a partnership in which interests were issued as part of a 
distribution to the public made in accordance with the terms of a 
prospectus, preliminary prospectus, registration statement, offer- 
ing memorandum or notice, required by law to be filed before 
distribution of the interests begins, filed before June 18, 1987 
with a public authority in Canada in accordance with the securi- 
ties legislation of the province in which the interests were dis- 
tributed, where all interests in the partnership issued at or before 
the particular time were issued as part of the distribution or prior 
to the beginning of the distribution; 


“specified person”, in relation to any particular person, means an- 
other person with whom the particular person does not deal at arm’s 
length or any partnership or trust of which the particular person or 
the other person is a member or beneficiary, respectively. 


Related Provisions: ITA 96(2.2)(d)(vii) — Exclusion from limited partnership at- 
risk rules; ITA 143.2(3)(b)(iv) — Exclusion from tax shelter at-risk adjustments. 


History: The opening words of subsec. 6202.1(1) amended by P.C. 2000-1096, sub- 
sec. 1(1), July 27, 2000, Canada Gazette, Part Il, August 16, 2000, applicable after July 
31> 1998: 


The opening words of subsec. 6202.1(2) amended by P.C. 2000-1096, subsec. 1(2), 
July 27, 2000, Canada Gazette, Part Il, August 16, 2000, applicable after July 31, 
1998. 


Para. (a.1) of the definition “excluded obligation” in subsec. 6202.1(5) added by P.C. 
2000-1096, subsec. 1(4), July 27, 2000, Canada Gazette, Part II, August 16, 2000, ap- 
plicable after July 31, 1998. 


Subpara. (b)(ii) of the definition “excluded obligation” amended by P.C. 1999-196, s. 
3, February 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable to renuncia- 
tions purported to be made after 1996. 


Subpara. (a)(i) of “excluded obligation” substituted by P.C. 1994-618, s. 1, April 21, 
1994, Canada Gazette, Part Il, May 4, 1994, applicable to shares issued after February 
1992, 


Subparas. (a)(i), (ii) of “excluded obligation” amended by P.C. 1991-2475, s. 1, De- 
cember 12, 1991, Canada Gazette, Part Il, January 1, 1992, applicable in respect of 
shares issued after May 3, 1990. 


Income Tax Regulations 


S. 6202.1 added by P.C. 1990-51, s. 2, January 18, 1990, Canada Gazette, Part II, 
January 31, 1990. Paras. 6202.1(2)(a) and (b) are applicable in respect of shares issued 
after December 15, 1987, other than a share issued at a particular time 


(a) pursuant to an agreement in writing entered into before December 16, 1987; 


(b) as part of a distribution of shares to the public made in accordance with the 
terms of a prospectus, preliminary prospectus, registration statement, offering 
memorandum or notice, required by law to be filed before distribution of the shares 
begins, filed before December 16, 1987 with a public authority in Canada in accor- 
dance with the securities legislation of the province in which the shares were dis- 
tributed; or 

(c) to a partnership in which interests were issued as part of a distribution to the 
public made in accordance with the terms of a prospectus, preliminary prospectus, 
registration statement, offering memorandum or notice, required by law to be filed 
before distribution of the interests begins, filed before December 16, 1987 with a 
public authority in Canada in accordance with the securities legislation of the prov- 
ince in which the interests were distributed, where all interests in the partnership 
issued at or before the particular time were issued as part of the distribution or 
prior to the beginning of the distribution. 


The remainder of s. 6202.1 is applicable in respect of shares issued after June 17, 1987. 


Definitions [Reg. 6202.1]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“Canada” — ITA 255, Jnterpretation Act 35(1); “corporation” — ITA 248(1), Interpre- 
tation Act 35(1); “disposition”, “dividend” —ITA 248(1); “excluded obligation” — 
Reg. 6202.1(5); “liquidation entitlement” — Reg. 6202.1(1)(a)(ii), (1.1)(a), (3)(b); 
“mutual fund corporation” —ITA 131(8), 248(1); “new right’, “new share” — Reg. 
6202.1(5); “paid-up capital” —ITA 89(1), 248(1); “person”, “prescribed” — ITA 
248(1); “prescribed right” — Reg. 6202.1(1.1), (2.1); “property” —ITA 248(1); “proy- 
ince”, “security” — Interpretation Act 35(1); “series” —ITA 248(10); “share”, “sub- 
sidiary wholly-owned corporation” —ITA 248(1); “specified person” — Reg. 
6202.1(5); “trust” — ITA 104(1), 248(1), (3); “undertaking” — Reg. 6202.1(4); “writ- 
ing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-503: Exploration and development shares (archived). 


6203. (1) [Share-purchase tax credit] — For the purposes of 
subsection 192(6) of the Act, a prescribed share of the capital stock 
of a taxable Canadian corporation is a share (other than a share ac- 
quired by a taxpayer under circumstances referred to in section 66.3 
of the Act, a share acquired as consideration for a disposition of 
property in respect of which an election was made under subsection 
85(1) or (2) of the Act and a share that can be considered to have 
been issued, directly or indirectly, for consideration that includes 
other shares of the capital stock of the corporation) where, at the 
time it is issued, 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount of the dividends (in this section referred to as 
the “dividend entitlement’) that the corporation may declare 
or pay on the share is not limited to a maximum amount or 
fixed at a minimum amount at that time or any time thereaf- 
ter by way of a formula or otherwise, 


(ii) the amount (in this section referred to as the “liquidation 
entitlement’’) that the holder of the share is entitled to receive 
on the share on the dissolution, liquidation or winding-up of 
the corporation is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or otherwise, 


(iii) the share cannot be converted into any other security, 
other than into another security of the corporation that would, 
if it were issued for consideration that does not include other 
shares of the capital stock of the corporation, be a prescribed 
share, 


(iv) the holder of the share cannot at that time or at any time 
thereafter cause the share to be redeemed, acquired or can- 
celled by the corporation or any specified person in relation 
to the corporation, except where the redemption, acquisition 
or cancellation is required pursuant to a conversion that is not 
prohibited by subparagraph (iii), 


(v) no person or partnership has, either absolutely or contin- 
gently, an obligation to reduce, or to cause the corporation to 
reduce, at that time or at any time thereafter, the paid-up cap- 
ital in respect of the share, except where the reduction is re- 
quired pursuant to a conversion that is not prohibited by sub- 
paragraph (iii), 
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(vi) no person or partnership has, either absolutely or contin- 
gently, an obligation at that time or at any time thereafter to 


(A) provide assistance to acquire the share, 
(B) make a loan or payment, 
(C) transfer property, or 


(D) otherwise confer a benefit by any means whatever, 
including the payment of a dividend, 


that may reasonably be considered to: be, directly or indi- 
rectly, a repayment or return by the corporation or.a specified 
person in relation to the corporation of all or part of the con- 
sideration for which the share was issued, 


(vii) neither the corporation nor any specified person in rela- 
tion to the corporation has, either absolutely or contingently, 
the right or obligation to redeem, acquire or cancel, at that 
time or at any time thereafter, the share in whole or in part 
other than for an amount that approximates the fair market 
value of the share (determined without Teference to any such 
right or obligation), and 


(vili) no person.or partnership has, either absolutely. or con- 
tingently, an obligation to provide, at that time or at any time 
thereafter, any form of undertaking with respect to the share 
(including any guarantee, security, indemnity, covenant or 
agreement and including the lending of funds to or the plac- 
ing of amounts on deposit with, or on behalf of, the holder of 
the share or any specified person in relation to holder) that 
may reasonably be considered to have been given to. ensure 
that 


(A) any loss that the holder of the share may sustain by 
virtue of the holding, ownership or disposition of the 
share is limited in any respect, or. 


(B) the holder of the share will derive earnings by virtue 
of the holding, ownership or disposition of the share; 


(b) the corporation or a specified person in relation to the corpo- 
ration cannot reasonably be expected to, within two years after 
the time the share is issued, 


(i) acquire or cancel the share in whole or in part, 


(11) reduce the paid-up capital of the corporation in respect of 
the share, or 


(iii) make a payment, transfer.or other provision, directly or 
indirectly, by way of a dividend, loan, purchase of shares, 
financial assistance to any purchaser of the share or in any 
other manner whatever, that may reasonably be considered to 
be a repayment or return of all or part of the consideration for 
which the share was issued 


otherwise than as a consequence of the payment ofa dividend 
paid by a subsidiary wholly-owned corporation to its parent, of 
an amalgamation of a subsidiary wholly-owned corporation or 
of a winding-up to which subsection 88(1) of the Act applies; 


(c) no. person or partnership can reasonably be expected to pro- 
vide, within two years after the time the share is issued, any 
form of undertaking with respect to the share (including any 
guarantee, security, indemnity, covenant or agreement and in- 
cluding the lending of funds to, or the placing of amounts on 
deposit with, or on behalf of, the holder of the share or any spec- 
ified person in relation to the holder); and 


(d) it cannot reasonably be expected that any of the terms or 
conditions of the share or any existing agreement in respect of 
the share or its issue will thereafter be modified or amended, or 
that any new agreement in respect of the share or its issue will 
be entered into, within two years after the time the share is is- 
sued, in such a manner that the share would not be a prescribed 
share if.it had been issued at the time of such modification or 
amendment or at the time the new agreement is entered into. 


(2) [Interpretation] — For the purposes of subsection (1), 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 


Reg. 
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amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the dividend entitle- 
ment is determinable by reference to the dividend entitlement of 
another share of the capital stock of the corporation that meets 
the requirements of subparagraph (1)(a)(i); 


(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of subparagraph (1)(a)(ii); 


(c) where a corporation has merged or amalgamated with one or 
more other corporations, the corporation formed as a result of 
the merger or amalgamation shall be deemed to be the same cor- 
poration as, and a continuation of, each of its predecessor corpo- 
rations and a share issued on the merger or amalgamation as 
consideration for another share shall be deemed to be the same 
share as the share for which it was issued but this paragraph 
does not apply if the share issued on the merger or amalgama- 
tion is not a prescribed share at the time of its issue; and 


(d) an agreement entered into between the first purchaser of a 
share and another person or partnership, other than a specified 
person in relation to the corporation issuing the share, for the 
sale of the share to that other person or partnership shall be 
deemed not to be an undertaking with respect to the share. 


(3) [“Specified person”] — For the purposes of subsections (1) 
and (2), “specified person’, in relation to a corporation or a holder 
of a share, as the case may be (in this subsection referred to as the 
“taxpayer”), means any person or partnership with whom the tax- 
payer does not deal at arm’s length or any partnership: or trust of 
which the taxpayer (or a person or partnership with whom the tax- 
payer does not deal at arm’s length) isa member or beneficiary, 
respectively. 

History: S. 6203 added by P.C. 1986-2770, s..8, December'11, 1986, Canada Gazette, 
Part II;,December 24, 1986, effective from May 23, 1985. 

Definitions [Reg. 6203]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “disposition” — ITA 248(1); 
“dividend” — ITA 248(1); “dividend entitlement” — Reg. 6203(1)(a)(1); 6203(2)(a); 
“liquidation entitlement” — Reg. 6203(1)(a)(i), 6203(2)(b); “paid-up capital” — ITA 
89(1), 248(1); “person”, “prescribed”, “property” — ITA 248(1); “security” — Inter- 
pretation Act 35(1); “share” — ITA 248(1); “specified person” — Reg. 6203(3); “sub- 
sidiary wholly-owned corporation” — ITA 248(1); “taxable Canadian corporation” — 
ITA 89(1), 248(1); “taxpayer” — ITA 248(1); “trust”? — ITA 104(1), 248(1); (3). 


6204. (1) [Employee stock option deduction — prescribed 
share] — For the purposes of subparagraph 110(1)(d)(@) of the 
Act, a share is a prescribed share of the capital stock of a corpora- 
tion at the time of its sale or issue, as the case may be, if, at that 
time, 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount of the dividends (in this section referred to as 
the “dividend entitlement”) that the corporation may declare 
“or pay on the share is not limited to a maximum amount or 
fixed at a minimum amount at that time or at any time there- 
after by way of a formula or otherwise; 


(ii) the amount (in this section referred to as the “liquidation 
entitlement’’) that the holder of the share is entitled to receive 
on the share on the dissolution, liquidation or winding-up of 
the corporation is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or otherwise, 


(iii) the share cannot be converted into any other security, 
other than into another security of the corporation or of an- 
other corporation with which it does not deal at arm’s length 
that is, or would be at the date of conversion, a prescribed 
share, 


(iv) the holder of the share cannot at that time or at any time 
thereafter cause the share to be redeemed, acquired or can- 
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celled by the corporation or any specified person in relation 
to the corporation, except where the redemption, acquisition 
or cancellation is required pursuant to a conversion that is not 
prohibited by subparagraph (iii), 


(v) no person or partnership has, either absolutely or contin- 
gently, an obligation to reduce, or to cause the corporation to 
reduce, at that time or at any time thereafter, the paid-up cap- 
ital in respect of the share, except where the reduction is re- 
quired pursuant to a conversion that is not prohibited by sub- 
paragraph (iii), and 


(vi) neither the corporation nor any specified person in rela- 
tion to the corporation has, either absolutely or contingently, 
the right or obligation to redeem, acquire or cancel, at that 
time or any later time, the share in whole or in part other than 
for an amount that approximates the fair market value of the 
share (determined without reference to any such right or obli- 
gation) or a lesser amount; 


(b) the corporation or a specified person in relation to the corpo- 
ration cannot reasonably be expected to, within two years after 
the time the share is sold or issued, as the case may be, redeem, 
acquire or cancel the share in whole or in part, or reduce the 
paid-up capital of the corporation in respect of the share, other- 
wise than as a consequence of 


(i) an amalgamation of a 
corporation, 


subsidiary wholly-owned 


(ii) a winding-up to which subsection 88(1) of the Act. ap- 
plies, or 


(iii) a distribution or appropriation to which subsection 84(2) 
of the Act applies; and 


(c) it cannot reasonably be expected that any of the terms or con- 
ditions of the share or any existing agreement in respect of the 
share or its sale or issue will be modified or amended, or that 
any new agreement in respect of the share, its sale or issue will 
be entered into, within two years after the time the share is sold 
or issued, in such a manner that the share would not be a pre- 
scribed share if it had been sold or issued at the time of such 
modification or amendment or at the time the new agreement is 
entered into. 


Related Provisions: Reg. 6204(2) — Rules. 


(2) [Rules] — For the purposes of subsection (1), 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the dividend entitle- 
ment is determinable by reference to the dividend entitlement of 
another share of the capital stock of the corporation that meets 
the requirements of subparagraph (1)(a)(i); 


(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of subparagraph (1)(a)(ii); and 


(c) the determination of whether a share of the capital stock of a 
particular corporation is a prescribed share shall be made with- 
out reference to a right or obligation to redeem, acquire or can- 
cel the share, or to cause the share to be redeemed, acquired or 
cancelled, where 


(i) the person (in this paragraph referred to as the “holder’”) 
to whom the share is sold or issued is, at the time the share is 
sold or issued, dealing at arm’s length with the particular cor- 
poration and with each corporation with which the particular 
corporation is not dealing at arm’s length, 


(ii) the right or obligation is provided for in the terms or con- 
ditions of the share or in an agreement in respect of the share 


Income Tax Regulations 


or its issue and, having regard to all the circumstances, it can 
reasonably be considered that 


(A) the principal purpose of providing for the right or ob- 
ligation is to protect the holder against any loss in respect 
of the share, and the amount payable on the redemption, 
acquisition or cancellation (in this subparagraph and in 
subparagraph (iii) referred to as the “‘acquisition”) of the 
share will not exceed the adjusted cost base of the share 
to the holder immediately before the acquisition, or 


(B) the principal purpose of providing for the right or ob- 
ligation is to provide the holder with a market for the 
share, and the amount payable on the acquisition of the 
share will not exceed the fair market value of the share 
immediately before the acquisition, and 


(iii) having regard to all the circumstances, it can reasonably 
be considered that no portion of the amount payable on the 
acquisition of the share is directly determinable by reference 
to the profits of the particular corporation, or of another cor- 
poration with which the particular corporation does not deal 
at arm’s length, for all or any part of the period during which 
the holder owns the share or has a right to acquire the share, 
unless the reference to the profits of the particular corpora- 
tion or the other corporation is only for the purpose of deter- 
mining the fair market value of the share pursuant to a 
formula set out in the terms or conditions of the share or the 
agreement in respect of the share or its issue, as the case may 
be. 


(3) [“Specified person”] — For the purposes of subsection (1), 
“specified person’, in relation to a corporation, means 


(a) any person or partnership with whom the corporation does 
not deal at arm’s length otherwise than because of a right re- 
ferred to in paragraph 251(5)(b) of the Act that arises as a result 
of an offer by the person or partnership to acquire all or substan- 
tially all of the shares of the capital stock of the corporation, or 


(b) any partnership or trust of which the corporation (or a person 
or partnership with whom the corporation does not deal at arm’s 
length) is a member or beneficiary, respectively. 


Related Provisions: Reg. 6204(4) — Interpretation. 


(4) [Interpretation] — For the purposes of subsection (3), the Act 
shall be read without reference to subsection 256(9) of the Act. 


History: Opening words of subsec. 6204(1) amended by P.C. 2010-548, subsec. 22(1), 
April 29, 2010, Canada Gazette, Part Il, May 12, 2010, in force on May 12, 2010. 


Para. 6204(2)(c) amended by P.C. 2007-1443, subsec. 4(4), September 27, 2007, Can- 
ada Gazette, Part II, October 17, 2007, applicable to shares that are sold or issued, and 
to rights to acquire shares that are disposed of, after 2003. 


Para. 6204(1)(b) amended by P.C. 2003-1497, s. 4, October 2, 2003, Canada Gazette, 
Part II, October 22, 2003, applicable to options exercised after 1998. 


Subparas. 6204(1)(a)(vi), (2)(c)(i) and (ii), para. 6204(1)(b), subsec. 6204(3) amended, 
subsec. 6204(4) added, by P.C. 1997-1146, subsecs. 1(1), (3), (2), and (4) respectively, 
August 28, 1997, Canada Gazette, Part II, September 17, 1997. Subpara. 
6204(1)(a)(vi) applicable to shares isssued or sold after 1994; para. 6204(1)(b), sub- 
secs. (3) and (4) applicable to 1996 et seq., and subparas. 6204(2)(c)(i) and (ii) applica- 
ble to 1985 et seq. 


Subpara. 6204(1)(b)(i), subsec. 6204(3) amended, para. 6204(2)(c) added, by P.C. 
1994-618, subsecs. 2(1), (3), and (2) respectively, April 21, 1994, Canada Gazette, Part 
II, May 4, 1994, applicable to 1985 et seq. 


S. 6204 added by P.C. 1986-2770, s. 8, December 11, 1986, Canada Gazette, Part II, 
December 24, 1986, effective from May 23, 1985. 


Definitions [Reg. 6204]: “adjusted cost base” —ITA 54, 248(1); “amount” — ITA 
248(1); “arm’s length” — ITA 251(1); “corporation” — ITA 248(1), Interpretation Act 
35(1); “dividend” —ITA 248(1); “dividend entitlement” — Reg. 6204(1)(a)(i), 
6204(2)(a); “employee’—ITA  248(1); “liquidation —_ entitlement” — Reg. 
6204(1)(a)(ii), 6204(2)(b); “paid-up capital” —ITA 89(1), 248(1); “person”, “pre- 
scribed” —ITA 248(1); “share”, “subsidiary wholly-owned corporation” —ITA 
248(1); “trust”? —ITA 104(1), 248(1), (3). 


Interpretation Bulletins: IT-113R4: Benefits to employees — stock options; IT- 
171R2: Non-resident individuals — computation of taxable income earned in Canada 
and non-refundable tax credits (archived). 
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Part LXII — Prescribed Securities, Shares and Debt Obligations 


6205. (1) [Capital gains deduction — prescribed share] — 
For the purposes of subsections 110.6(8) and (9) of the Act and sub- 
ject to subsection (3), a prescribed share is a share of the capital 
stock of a corporation where 


(a).under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) at the time the share is issued, 


(A) the amount of the dividends (in-this section referred 
_ to.as the “dividend entitlement’) that the corporation may 
declare or pay on the share is not limited to a maximum 
amount or fixed at a minimum amount at that time or at 
any time thereafter by way of a formula or otherwise, 


(B) the amount (in this section referred to as the “liquida- 
tion’entitlement’”) that the holder of the share is entitled to 
receive on the share on the dissolution, liquidation or 
winding-up of the corporation is not limited to a maxi- 
mum. amount or fixed at a minimum amount by way of a 
formula or otherwise, 


(C) the share cannot be converted into any other security, 
other than into another security of the corporation that is, 
or would be at the date of conversion, a prescribed share, 


(D) the holder of the, share does not,.at that time or at any 
time thereafter, have the right or obligation: to, cause the 
share to be redeemed, acquired or cancelled by the corpo- 
ration or a specified person in relation to the corporation, 
except where the redemption, acquisition or cancellation 
is required pursuant to a conversion that is not prohibited 
by clause (C), 


(E) no person or partnership has, either absolutely or con- 
tingently, an obligation to reduce, or to cause the corpora- 
‘tion to reduce, at that time or at any time thereafter, the 
paid-up capital in respect of the share, otherwise than by 
way of a redemption, acquisition or cancellation of the 
share that is not prohibited by this section, 


(F) no person or partnership has, either absolutely or con- 
tingently, an obligation (other than an excluded obligation 
in relation to the share, as defined in subsection 
6202.1(5)) at that time or any time thereafter to 


(I) provide assistance to acquire the share, 
(I) make a loan or payment, 
(III) transfer property, or 


(IV) otherwise confer a benefit by any means 
whatever, including the payment of a dividend, 


that may reasonably be considered to. be, directly or indi- 
rectly, a repayment or return by the corporation or a spec- 
ified person in relation to the corporation of all or part of 
the consideration for which the share was issued, and 


(G) neither the corporation nor any specified person in re- 
lation to the corporation has, either absolutely or contin- 
gently, the right or obligation to redeem, acquire or can- 
cel, at that time or at any, time thereafter, the share. in 
whole or in part, except where the redemption; acquisition 
or cancellation is required pursuant to a conversion that is 
not prohibited by clause (C), 


(ii) no person or partnership has, either absolutely or contin- 
gently, an obligation (other than an excluded obligation in 
relation to the share, as defined in subsection 6202.1(5)) to 
provide, at any time, any form of undertaking with respect to 
the share (including any guarantee, security, indemnity, cov- 
enant or agreement and including the lending of funds to or 
the placing of amounts on deposit with, or on behalf of, the 
holder of the share or any. specified person. in relation to that 
holder) that may reasonably be considered to have been 
given to ensure that 

(A) any loss that the holder of the share may sustain by 

virtue of the holding, ownership or disposition of the 

share is limited in any respect, or 
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(B) the holder of the share. will derive earnings by virtue 
of the holding, ownership or disposition of the share; and 


(b) at the time the share is issued, it cannot reasonably be ex- 
pected, having regard to all the circumstances, that any of the 
terms or conditions of the share or any existing agreement in 
respect of the share or its issue will thereafter be modified or 
amended or that any new agreement in respect of the share or its 
issue will be entered into, in such a manner that the share would 
not be a prescribed share if it had been issued at the time of such 
modification or amendment or at the time the new agreement is 
entered into. 


Related Provisions: Reg. 6205(4) — Interpretation. 


(2) [Capital gains deduction — prescribed share] — For the 
purposes of subsections 110.6(8) and (9) of the Act and subject to 
subsection (3), a prescribed share is a share of the capital stock of a 
particular corporation, where 


(a) it is a particular share that is owned by a person and that’ was 
issued by the particular corporation as patt of an arrangement to 
that person, to a spouse, common-law partner or parent of that 
person or, if the person is a trust described in’ paragraph 
104(4)(a) of the Act, to the person who, created the trust or by 
whose will the trust was created or, if the person is a corpora- 
tion, to another person owning all of the issued and out-standing 
shares of the capital stock of the corporation or to a spouse, 
common-law partner or parent of that other person, and 


(i) the main purpose of the arrangement was to permit any 
increase in the value of the property of the particular corpora- 
tion to accrue to other shares that would; at the time of their 
issue, be prescribed shares if this'section were read without 
reference to this subsection, and 


(ii) at the time of the issue of the particular share or at the 
end of the arrangement, 


(A) the other shares were owned by 


(I) the person to whom the particular share was issued 
(in this paragraph referred to as the “original holder”), 


(II) a person who did not deal at arm’s length with the 
original holder, 


(III) a trust none of the beneficiaries of which were 
persons other than the original holder or a person who 
did not deal at arm’s length with the original holder, or 


(IV)..any combination. of persons described. in. sub- 
clause (I), (II) or (IID), 


(B) the other shares were owned by employees of the par- 
ticular corporation or of a corporation controlled by the 
particular corporation, or 


(C) the other shares were owned by any combination of 
persons each of whom is described in clause (A) or (B); 
or 


(b) it is a share that was issued by a mutual fund corporation. 


Related Provisions: ITA 256(6), (6.1) — Meaning of ‘controlled’; Reg. 6205(4) — 
Interpretation. 


(3) [Capital gains deduction — prescribed share] — For the 
purposes of subsections 110.6(8) and (9) of the Act, a prescribed 
share does not include a share of the capital stock issued by a mu- 
tual fund corporation (other than an investment corporation) the 
value of which can reasonably be considered to be, directly or indi- 
rectly, derived primarily from investments made by the mutual fund 
corporation in one or more corporations (in this subsection referred 
to as an “investee corporation”) connected with it: (within the mean- 
ing of subsection 186(4) of the Act on the assumption that the refer- 
ences in that subsection to “payer corporation” and “particular cor- 
poration” were read_as references to. “investee corporation” and 
“mutual fund corporation”, respectively). 


Related Provisions: ITA 186(7) — Interpretation of “connected”. 
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(4) [Rules] — For the purposes of this section, 


(a) the dividend entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that 


(i) all or substantially all of the dividend entitlement is deter- 
minable by reference to the dividend entitlement of another 
share of the capital stock of the corporation that meets the 
requirements of clause (1)(a)(i)(A), or 


(ii) the dividend entitlement cannot be such as to impair the 
ability of the corporation to redeem another share of the capi- 
tal stock of the corporation that meets the requirements of 
paragraph (2)(a); 
(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of clause (1)(a)(i)(B); 


(c) where two or more corporations (each of which is referred to 
in this paragraph as a “predecessor corporation”) have merged 
or amalgamated, the corporation formed as a result of the 
merger or amalgamation (in this paragraph referred to as the 
“new corporation’) shall be deemed to be the same corporation 
as, and a continuation of, each of the predecessor corporations 
and a share of the capital stock of the new corporation issued on 
the merger or amalgamation as consideration for a share of the 
capital stock of a predecessor corporation shall be deemed to be 
the same share as the share of the predecessor corporation for 
which it was issued, but this paragraph does not apply if the 
share issued on the merger or amalgamation is not a prescribed 
share at the time of its issue and either 


(i) the terms and conditions of that share are not identical to 
those of the share of the predecessor corporation for which it 
was issued, or 


(ii) at the time of its issue the fair market value of that share 
is not the same as that of the share of the predecessor corpo- 
ration for which it was issued; 


(d) a reference in clauses (1)(a)(i)(D) and (G) and subparagraph 
(1)(a)(ii) to a right or obligation of the corporation or a person or 
partnership does not include a right or obligation provided in a 
written agreement among shareholders of a private corporation 
owning more than 50% of its issued and outstanding share capi- 
tal having full voting rights under all circumstances to which the 
corporation, person or partnership is a party unless it may rea- 
sonably be considered, having regard to all the circumstances, 
including the terms of the agreement and the number and rela- 
tionship of the shareholders, that one of the main reasons for the 
existence of the agreement is to avoid or limit the application of 
subsection 110.6(8) or (9) of the Act; 


(e) where at any particular time after November 21, 1985, the 
terms or conditions of a share are changed or any existing agree- 
ment in respect thereof is changed or a new agreement in respect 
of the share is entered into, the share shall, for the purpose of 
determining whether it is a prescribed share, be deemed to have 
been issued at that particular time; and 


(f) the determination of whether a share of the capital stock of a 
corporation is a prescribed share for the purposes of subsection 
(1) shall be made without reference to a right or obligation to 
redeem, acquire or cancel the share or to cause the share to be 
redeemed, acquired or cancelled where 


(i) the share was issued pursuant to an employee share 
purchase agreement (in this paragraph referred to as “the 
agreement”) to an employee (in this paragraph referred to as 
“the holder’) of the corporation or of a corporation with 
which it did not deal at arm’s length, 
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(1i) the holder was dealing at arm’s length with each corpora- 
tion referred to in subparagraph (i) at the time the share was 
issued, and 


(iii) having regard to all the circumstances including the 
terms of the agreement, it may reasonably be considered that 


(A) the amount payable on the redemption, acquisition or 
cancellation (in this clause and in clause (B) referred to as 
the “acquisition”) of the share will not exceed 


(1) the adjusted cost base of the share to the holder im- 
mediately before the acquisition, where the acquisition 
was provided for in the agreement and the principal 
purpose for its provision was to protect the holder 
against any loss in respect of the share, or 


(II) the fair market value of the share immediately 
before the acquisition, where the acquisition was pro- 
vided for in the agreement and the principal purpose 
for its provision was to provide the holder with a mar- 
ket for the share, and 


(B) no portion of the amount payable on the acquisition of 
the share is directly determinable by reference to the prof- 
its of the corporation, or of another corporation with 
which it does not deal at arm’s length, for all or any part 
of the period during which the holder owned the share or 
had a right to acquire the share, unless the reference to the 
profits of the corporation or the other corporation is only 
for the purpose of determining the fair market value of the 
share pursuant to a formula set out in the agreement. 


(5) [“Specified person”] — For the purposes of this section, 
“specified person”, in relation to a corporation or a holder of a 
share, as the case may be (in this subsection referred to as the “tax- 
payer’), means any person or partnership with whom the taxpayer 
does not deal at arm’s length or any partnership or trust of which 
the taxpayer (or a person or partnership with whom the taxpayer 
does not deal at arm’s length) is a member or beneficiary, 
respectively. 


History: The opening words of para. 6205(2)(a) amended by P.C. 2001-957, s. 5, May 
31, 2001, Canada Gazette, Part Il, June 20, 2001, applicable to 2001 et seg., except that 
if a taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization 
of Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seq. 


All that portion of subsec. 6205(2) preceding subpara. (a)(ii) amended by P.C. 1994- 
618, subsec. 3(1), April 21, 1994, Canada Gazette, Part II, May 4, 1994, applicable to 
1985 et seq., except that for taxation years ending before May 5, 1994, the reference in 
subpara. 6205(2)(a)(1) to “without reference to this subsection” shall be read as “with- 
out reference to this paragraph”. 


Cl. 6205(2)(a)(ii)(B) amended, and cl. (C) added, by P.C: 1994-618, subsec. 3(3), April 
21, 1994, Canada Gazette, Part II, May 4, 1994, applicable to 1985 et seq. 


Para. 6205(4)(c) amended by the said P.C. 1994-618, subsec. 3(4), applicable to merg- 
ers and amalgamations occurring after 1984. 


Cl. 6205(1)(a)(i)(F) and subpara. (1)(a)(ii) amended by P.C. 1991-2475, s. 2, December 
12, 1991, Canada Gazette, Part Il, January 1, 1992, applicable after June 17, 1987. 


Paras. 6205(2)(a), (b) substituted for (a) to (c), and subpara. 6205(4)(a)(ii) amended, by 
P.C. 1990-1838, subsecs. 1(1), (2), August 28, 1990, Canada Gazette, Part II, Septem- 
ber 12, 1990, applicable to 1985 et seq. 


Para. 6205(4)(f) added by subsec. 1(3) of the said P.C. 1990-1838, applicable after 
November 27, 1986. 


S. 6205 added by P:C. 1986-2770, s. 8, December 11, 1986, Canada Gazette, Part II, 
December 24, 1986, applicable to 1985 et seq. 


Definitions [Reg. 6205]: “adjusted cost base” — ITA 54, 248(1); “amount” — ITA 
248(1); “arm’s length” — ITA 251(1); “connected” — ITA 186(4), (7); “controlled” — 
ITA 256(6), (6:1); “corporation” —ITA 248(1), Interpretation Act 35(1); “disposi- 
tion” —ITA 248(1); “dividend” —ITA 248(1); “dividend entitlement” — Reg. 
6205(1)(a)(i)(A), 6205(4)(a); “employee” — ITA 248(1); “investment corporation” — 
ITA 130(3), 248(1); “liquidation entitlement” — Reg. 6205(1)(a)(i)(B), 6205(4)(b); 
“mutual fund corporation” —ITA 131(8), 248(1); “paid-up capital” —ITA 89(1), 
248(1); “person”, “prescribed” —ITA 248(1); “private corporation” —ITA 89(1), 
248(1); “property” —ITA 248(1); “security” — Interpretation Act 35(1); “share”, 
“shareholder” — ITA 248(1); “specified person” — Reg. 6205(5); “taxpayer” — ITA 
248(1); “trust? —ITA 104(1), 248(1), (3); “written” — Interpretation Act 
35(1)“writing”’. 


2124 


Part LXII — Prescribed Securities, Shares'‘and Debt Obligations 


6206. [Prescribed share for ITA 84(8)] — The Class I Special 
Shares of Reed Stenhouse Companies Limited, issued before Janu+ 
ary 1, 1986,.are prescribed for the purposes bit parse oicn 84(8) of 
the Act. 


History: S. 6206'added by P:C. 1986-2770, s. 8, December '11, 1986, Canada Gazette, 
Part II, December: 24, 1986, effective from May 23, 1985. 


6207, (1) For the purposes of paragraph 183. 1(4)(c) of the Act (as it 
read in its application to transactions entered into before September 
13, 1988), a share is a prescribed share ofthe capital stock of an 
acquiring corporation where, at the time the share is issued 


(a) under the terms or conditions of the share or any agreement 
in respect of the share or its issue, 


(i) the amount.of the dividends (in this section referred to as 
the “dividend entitlement’ ”) that the corporation may declare 
or pay on the share is not limited to.a maximum amount or 
fixed at a minimum amount at that time or at.any time there- 
after by way of a formula or. otherwise, 


(ii) the amount (in this section referred to as the “liquidation 
entitlement’) that the holder of the share is entitled to receive 
on the share on the dissolution, liquidation or winding-up of 
the corporation is not limited to a maximum amount or fixed 
at a minimum amount by way of a formula or otherwise, 


(iii) the share cannot be converted into any other security, 

_ other than into another security of the corporation or of an- 
other corporation, with which it does not deal at arm’s length 
that is, or would be at the date of conversion, a prescribed 
share, 


(iv) the holder of the share does not, at that time or at any 
time thereafter, have the right or obligation to cause the share 
to be redeemed, acquired or cancelled by the corporation or 
any specified person in relation to the corporation, except 
where the redemption, acquisition or cancellation is required 
pursuant to a conversion that is not prohibited by subpara- 
graph (iii), 

(v), no person or partnership has, either, absolutely or contin- 
gently, an obligation to reduce, or to cause the corporation to 
reduce, at that time or at any time thereafter, the paid-up cap- 
ital in respect of the share, otherwise than by way of a re- 
demption, acquisition or cancellation, of the share that is not 
prohibited by this section, and 


(vi) neither the corporation nor any specified person in rela- 
tion to the corporation has, either absolutely or contingently, 
the right or obligation to. redeem, acquire or cancel, at that 
time or at any time thereafter, the share in whole or in part, 
except where the redemption, acquisition or cancellation is 
required. pursuant to a conversion that is not prohibited by 
subparagraph (iii); and 
(b) it cannot reasonably be: expected, ‘having regard to all the 
circumstances, that any. of the terms or conditions of the share or 
any existing agreement in respect of the share or its issue will be 
modified or amended, or that any new agreement in respect of 
the share or its issue will be entered into, in such a manner that 
the share would not be’a prescribed share if it had been issued at 
the time of such modification or amendment or at the time the 
new agreement is entered into. 


(2). For the purposes of. this section, 


(a) the’ dividend entitlement of a share of the capital Stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that. all or substantially all the dividend entitle- 
ment is determinable by reference to the dividend entitlement of 
another share of the capital stock of the corporation that meets 
the requirements of subparagraph (1)(a)(i); 

(b) the liquidation entitlement of a share of the capital stock of a 
corporation shall be deemed not to be limited to a maximum 
amount or fixed at a minimum amount where it may reasonably 
be considered that all or substantially all of the liquidation enti- 
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tlement is determinable by reference to the liquidation entitle- 
ment of another share of the capital stock of the corporation that 
meets the requirements of subparagraph ((ayai); 


(c) where at any particular time after June 3) 1987, the terms or 
conditions of a share are changed or any existing agreement in 
respect of the share is changed or a new agreement in respect of 
the share is entered into, the share shall, for the purpose of deter- 
mining whether it is a prescribed share; be deemed to have been 
issued at that particular time; | 


(d) the determination of whether a share of the capital stock of a 
corporation owned by an.employee of the corporation or another 
corporation with which it does not deal at arms’ length is a pre- 
scribed share shall be made without reference to a right or obli- 
gation with respect to an acquisition of the share, the considera- 
tion for which is described in subparagraph 183:1(4)(c)(i) or (ii) 
of the Act (as those subparagraphs read in their application to 
transactions entered into before September 13, 1988) where no 
portion of the amount payable on the ‘acquisition of the share is 
directly determinable by reference to the profits’ of' the corpora- 
tion or the other corporation forall or any part of the’ period 

’ during which the employee owned the share or’hadia right to 
acquire the share, unless the reference to the profits of the corpo- 
ration or the other corporation is only for the purpose’ of deter- 
mining the fair market value of the share pursuant to a formula 
set out in the employee share purchase agreement under’ which 
the employee acquired the share; and © 


-(e) a reference in subparagraphs (1)(a)(iv) and (vi) to a right or 
obligation of the corporation or a person or partnership does not 

‘include a right or obligation provided in’ a written agreement 
among shareholders of a private corporation owning more than 
50% of its issued and outstanding share capital having full vot- 
ing rights under all circumstances to which the: corporation, per- 
son or partnership is a party unless it may reasonably be consid- 
ered, having regard to all the circumstances including the terms 
of the agreement and the number and relationship of the share- 
holders, that one of the main reasons for the existence of the 
agreement is to avoid or limit the application of subsection 
183.1(1) of the Act. 


(3) For the purposes of subsection (1), “specified person” in relation 
to a corporation,means any person or partnership, with whom the 
corporation does not.deal at‘arm’s length or any partnership or trust 
of which the corporation (or,a person or partnership with whom the 
corporation does not deal at arm’s length) is a member or benefici- 
ary, respectively. 

History: That portion of s. 6207 preceding para. (a) amended by P.C. 1992-2335, Sch. 


II, s. 14, November 19, 1992, Canada Gazette, Part II, December 2, 1992, applicable 
after November 27, 1986.: 


S. 6207 added by P.C. 1990-1838, s. 2, August 28, 1990, Canada Gazette, Part Il, 
September 12, 1990, applicable'after November 27, 1986, except that it does not apply 
with respect: to transactions entered into on or after September 13, 1988, other: than 
transactions that are part of a series of transactions, determined without reference, to 
subsection 248(10) of the Income Tax Act, commencing before September 13, 1988 
and completed before 1989. 
Definitions [Reg. 6207]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “dividend”, “employee” — ITA 
248(1); “paid-up capital” — ITA 89(1), 248(1); “person”, “prescribed” — ITA 248(1); 
“private corporation” —ITA 89(1), 248(1);. “share”, “shareholder” — ITA 248(1); 
“trust” —-ITA 104(1), 248(1), (3); “written” —Unterpretation Act 35(1)“writing”. 


6208. (1) [Non-resident withholding: tax — prescribed se- 
curity] For the purposes of  [pre-2008—ed.] clause 
212(1)(b)(vii)(E) of the Act, a prescribed security with respect to an 
obligation of a corporation is 


(a) a share of the capital stock of the, corporation unless 


(i) under the terms and, conditions of the share,.any agree- 
ment relating to the share or any modification of such terms, 
conditions or agreement, the corporation or a specified per- 
son in telation ‘to the corporation is or may, at any time 
within'5 years after the date of the issue of the obligation, be 
required to redeem, acquire or cancel, in whole or in part, the 
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share (unless the share is or may be required to be redeemed, 
acquired or cancelled by reason only of a right to convert the 
share into, or exchange the share for, another share of the 
corporation that, if issued, would be a prescribed security) or 
to reduce its paid-up capital, 


(ii) as a result of the modification or establishment of the 
terms or conditions of the share or the changing or entering 
into of any agreement in respect of the share, the corporation 
or a specified person in relation to the corporation may, 
within 5 years after the date of the issue of the obligation, 
reasonably be expected to redeem, acquire or cancel, in 
whole or in part, the share (unless the share is or may be 
required to be redeemed, acquired or cancelled by reason 
only of a right to convert the share into, or exchange the 
share for, another share of the corporation that, if issued, 
would be a prescribed security) or to reduce its paid-up capi- 
tal, or 


(ili) as a result of the terms or conditions of the share or any 
agreement entered into by the corporation or a specified per- 
son in relation to the corporation or any modification of such 
terms, conditions or agreement, any person is required, either 
absolutely or contingently, within 5 years after the date of the 
issue of the obligation, to effect any undertaking, including 
any guarantee, covenant or agreement to purchase or repur- 
chase the share, and including a loan of funds to or the plac- 
ing of amounts on deposit with, or on behalf of, the share- 
holder or a specified person in relation to the shareholder 
given 


(A) to ensure that any loss that the shareholder or a speci- 
fied person in relation to the shareholder may sustain, by 
reason of the ownership, holding or disposition of the 
share or any other property, is limited in any respect, and 


(B) as part of a transaction or event or series of transac- 
tions or events that included the issuance or acquisition of 
the obligation, 


and for the purposes of this subparagraph, where such an un- 
dertaking in respect of a share is given at any particular time 
after the date of the issue of the obligation, the obligation 
shall be deemed to have been issued at the particular time 
and the undertaking shall be deemed to have been given as 
part of a series of transactions that included the issuance or 
acquisition of the obligation, and 


(b) a right or warrant to acquire a share of the capital stock of 
the corporation that would, if issued, be a prescribed security 
with respect to the obligation, 


where all the consideration receivable upon a conversion or ex- 
change of the obligation or the prescribed security, as the case may 
be, is a share of the capital stock of the corporation described in 
paragraph (a) or a right or warrant described in paragraph (b), or 
both, as the case may be. 


Related Provisions: ITA 248(10) — Series of transactions; Reg. 6208(2) — Consid- 
eration for fractional share. 


Interpretation Bulletins: IT-361R3: Exemption from Part XIII tax on interest pay- 
ments to non-residents. 


(2) [Consideration for fraction of a share] — For the pur- 
poses of this section, where a taxpayer may become entitled upon 
the conversion or exchange of an obligation or a prescribed security 
to receive consideration in lieu of a fraction of a share, that consid- 
eration shall be deemed not to be consideration unless it may rea- 
sonably be considered to be receivable as part of a series of transac- 
tions or events one of the main purposes of which is to avoid or 
limit the application of Part XIII of the Act. 


Related Provisions: ITA 248(10) — Series of transactions. 


(3) [“Specified person”] — In this section, “specified person”, 
in relation to a corporation or a shareholder, means any person with 
whom the corporation or the shareholder, as the case may be, does 
not deal at arm’s length or any partnership or trust of which the 
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corporation or the shareholder, as the case may be, or the person is 
a member or beneficiary, respectively. 

History: S. 6208 added by P.C. 1990-854, s. 1, May 10, 1990, Canada Gazette, Part 
II, May 23, 1990, applicable after December 19, 1986. 

Definitions [Reg. 6208]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“corporation” — ITA 248(1), Interpretation Act 35(1); “disposition” —ITA 248(1); 
“paid-up capital” —ITA 89(1), 248(1); “person”, “prescribed”, “property” — ITA 
248(1); “series” — ITA 248(10); “share”, “shareholder” — ITA 248(1); “specified per- 
son” — Reg. 6208(3); “taxpayer” — ITA 248(1); “trust? —ITA 104(1), 248(1), (3). 


6209. [Lending assets —prescribed shares and_pro- 
perty] — For the purposes of the definition “lending asset” in sub- 
section 248(1) of the Act, 


(a) a share owned by a bank is a prescribed share for a taxation 
year where it is a preferred share of the capital stock of a corpo- 
ration that is dealing at arm’s length with the bank that may rea- 
sonably be considered to be, and is reported as, a substitute or 
alternative for a loan to the corporation, or another corporation 
with whom the corporation does not deal at arm’s length, in the 
bank’s annual report for the year to the relevant authority or, 
where the bank was throughout the year subject to the supervi- 
sion of the relevant authority but was not required to file an an- 
nual report for the year with the relevant authority, in its finan- 
cial statements for the year; and 


(b) a property is a prescribed property for a taxation year where 


(i) the security is a mark-to-market property (as defined in 
subsection 142.2(1) of the Act) for the year of a financial in- 
stitution (as defined in subsection 142.2(1) of the Act), 


(ii) the security is at any time in the year a property described 
in an inventory of a taxpayer, or 


(iii) the property is a direct financing lease, or is any other 
financing arrangement, of a taxpayer that is reported as a 
loan in the taxpayer’s financial statement for the year pre- 
pared in accordance with generally accepted accounting prin- 
ciples and an amount is deductible under paragraph 20(1)(a) 
of the Act in respect of the property that is the subject of the 
lease or arrangement in computing the taxpayer’s income for 
the year. 

History: Subparas. 6209(b)(i) and (ii) amended to move “or” from the end of subpara. 

(i) to the end of subpara. (ii) by P.C. 2009-1212, subsec. 5(3), July 30, 2009, Canada 

Gazette, Part II, August 19, 2009, applicable 

(a) to taxation years that end after September 1997; and 


(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 

where the taxpayer has made an election under para. 81(11)(b) of S.C. 1998, c. 19 

(Royal Assent June 18, 1998), the Income Tax Amendments Act, 1997. 
Subparas. 6209(b)(i) and (ii) previously amended by the said P.C. 2009-1212, subsec. 
5(2), applicable to taxation years that end after February 22, 1994: 


The opening words of para. 6209(b) amended and subpara. (iii) added by P.C. 1999- 
195, s. 1, February 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, apply to the 
year and files the election with the Minister of National Revenue before October 
1998. 


S. 6209 added by P.C. 1990-2779, s. 3, December 20, 1990, Canada Gazette, Part II, 
January 16, 1991, applicable to taxation years and fiscal periods commencing after 
June 17, 1987 that end after 1987. 

Definitions [Reg. 6209]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“bank” — ITA 248(1), Interpretation Act 35(1); “corporation” —ITA 248(1), Inter- 
pretation Act 35(1); “inventory” —ITA 248(1); “mark-to-market property” —ITA 
142.2(1); “preferred share”, “prescribed”, “property” — ITA 248(1); “share” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


6210. [Prescribed debt obligation — donation of listed 
shares] — For the purposes of paragraph 38(a.1) of the Act, a pre- 
scribed debt obligation is a bond, debenture, note, mortgage or sim- 
ilar obligation 


(a) of or guaranteed by the Government of Canada; or 


(b) of the government of a province or an agent of that 
government. 
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History: S. 6210 added by P.C. 2001-954, s. 6, May 31, 2001, Canada Gazette, Part 
II, June 20, 2001, applicable after February 18, 1997. 


PART LXIll — CHILD TAX BENEFITS 


History: Part LXIII (ss. 6300-6302) enacted by P.C. 1992-2714, December 29, 1992, 
Canada Gazette, Part Il, January 13, 1993, applicable after 1992. 


6300. Interpretation — In this Part, “qualified dependant” has the 
meaning assigned by section 122.6 of the Act. 


6301. Non-application of presumption — (1) For the purposes 
of paragraph (g) of the definition “eligible individual” in section 
122.6 of the Act, the presumption referred to in paragraph (f) of that 
definition dogs not apply in the circumstances where 


(a) the female parent of the qualified dependant declares in writ- 
ing to the Minister that the male parent, with whom she resides, 
is the parent of the qualified dependant who primarily fulfils the 
responsibility for the care and upbringing of each of the quali- 
fied dependants who reside with both parents; 


(b) the female parent is a qualified dependant of an eligible indi- 
vidual and each of them files a notice with the Minister under 
subsection 122.62 (1) of the Act in respect of the same qualified 
dependant; 


(c) there is more than one female parent of the qualified depen- 
dant who resides with the qualified dependant and each female 
parent files a notice with the Minister under subsection 122.62 
(1) of the Act in respect of the qualified dependant; or 


(d) more than one notice is filed with the Minister under subsec- 
tion 122.62 (1) of the Act in respect of the same qualified depen- 
dant who resides with each of the persons filing the notices if 
such persons live at different locations. 
History: Paras. 6301(1)(a) to (d) amended by 1998-2270, subsec. 9(1), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after August 27, 1995. 


Subsec. 6301(1) amended by 1996, c. 11, s. 96, to substitute “Minister of Human Re- 
sources Development” for “Minister of National Health and Welfare”, in force July 12, 
1996. 


(2) For greater certainty, a person who files a notice referred to in 
paragraph (1)(b), (c) or (d) includes.a person who is not required 
under subsection 122.62(3) of the Act to file such a notice. 
History: Subsec. 6301(2) amended by 1998-2270, subsec. 9(2), December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after August 27, 1995. 


Subsec. 6301(2) amended by 1996, c. 11, s.:96, to substitute “Minister of Human Re- 
sources Development” for “Minister of National Health and Welfare’, in force July 12, 
1996. 


Definitions [Reg. 6301]: “individual”, “Minister” — ITA 248(1); “parent” — ITA 


252(2)(a); “person” —ITA 248(1); “qualified dependant” — Reg. 6300; “writing” —, 


Interpretation Act 35(1). 


6302. Factors — For the purposes of paragraph (h) of the defini- 
tion “eligible individual” in section 122.6 of the Act, the following 
factors are to be considered in determining what constitutes care 
and upbringing of a qualified dependant: 
(a) the supervision of the daily activities and needs of the quali- 
fied dependant; 
(b) the maintenance of a secure environment in which the quali- 
fied dependant resides; 
(c) the arrangement of, and transportation to, medical care at 
regular intervals and as required for the qualified dependant; 
(d) the arrangement of, participation in, and transportation to, 
educational, recreational, athletic or similar activities in respect 
of the qualified dependant; 
(e) the attendance to the needs of the qualified dependant when 
the qualified dependant is ill or otherwise in need of the attend- 
ance of another person; 
(f) the attendance to the hygienic needs of the qualified depen- 
dant on a regular basis; 
(g) the provision, generally, of guidance and companionship to 
the qualified dependant; and 


Reg. 
S. 6501(b)(ii) 


(h) the existence of a court order in respect of the qualified de- 
pendant that is valid in the jurisdiction in which the qualified 
dependant resides. 


Definitions [Reg. 6302]: “person” —ITA 248(1); “qualified dependant” — Reg. 
6300. 


PART LXIV — PRESCRIBED DATES 


History: Part LXIV (s. 6400) added by P.C. 1979-484, February 20, 1979, Canada 
Gazette, Part II, March 14, 1979. 


6400. (1) Child tax credits — For the purposes of subsection 
122.2(1) of the Act, the prescribed date for each of the 1978 and 
subsequent taxation years is December 31 of that year. 


History: S. 6400 substituted by P.C. 1981-911, April 2, 1981, Canada Gazette, Part II, 
April 22, 1981. 


S. 6400 substituted, heading added by P.C. 1980-3278, December 4, 1980, Canada 
Gazette, Part Il, December 24, 1980. 


S. 6400 substituted by P.C. 1980-501, February 8, 1980, Canada Gazette, Part Il, Feb- 
ruary 27, 1980. 


Definitions [Reg. 6400]: “prescribed” — ITA 248(1); “taxation year” —ITA 249. 


6401. Quebec tax abatement — For the purposes of subsection 
120(2) of the Act, the prescribed date for each of the 1980 and sub- 
sequent taxation years is December 31 of that year. 


History: S. 6401 added by P.C. 1981-911, April 2, 1981, Canada Gazette, Part Il, 
April 22, 1981. 


Definitions [Reg. 6401]: “prescribed” — ITA 248(1); “taxation year” — ITA 249. 


PART LXV — PRESCRIBED LAWS 


History: The heading to Part LXV amended by P.C. 1994-738, s. 1, May 5, 1994, 
Canada Gazette, Part II, May 18, 1994, applicable to 1990 et seq. 


Part LXV (s. 6500) added by P.C. 1980-876, April 3, 1980, Canada Gazette, Part II, 
April 23, 1980, effective commencing, as to subsec. 6500(1), March 31, 1978, and as to 
subsec. 6500(2) as follows: 


(a) January 1, 1979, in respect of para. 6500(2)(a); 

(b) March 31, 1979, in respect of para. 6500(2)(b); 

(c) October 15, 1978, in respect of para. 6500(2)(c); 
(d) March 31, 1978, in respect of para. 6500(2)(d); and 
(e) December 31, 1978, in respect of para. 6500(2)(e). 


6500. [Repealed] 
History: S. 6500 repealed by P.C. 2007-849, s. 9, May 31, 2007, Canada Gazette, Part 
II, June 13, 2007, in force June 13, 2007. 


That portion of subsec. 6500(1) preceding “prescribed class of persons” substituted by 
P.C. 1986-1048, s. 8, May 1, 1986, Canada Gazette, Part Il, May 14, 1986, applicable 
to taxation years commencing after 1982. 


Para. 6500(2)(f) added by P:C: 1982-339, February 4, 1982, Canada Gazette, Part II, 
February 24, 1982, effective in respect of 1980 et seq. 


Para. 6500(2)(b) substituted by P.C. 1981-277, s. 1, February 5, 1981, Canada Gazette, 
Part II, February 25, 1981, effective March 31, 1979. 


Definitions [Reg. 6500]: “person” — ITA 248(1). 


| Interpretation Bulletins: [T-325R2: Property transfers after separation, divorce and 


annulment. 


6501. [Prescribed provisions —non-taxable indemni- 
ties] — For the purposes of paragraph 81(1)(q) of the Act, “pre- 
scribed provision of the law of a province” means 


(a) in respect of the Province of Alberta 


(i) subsections 7(1) and 14(1) of The Criminal Injuries Com- 
pensation Act, R.S.A. 1970, c. 75, and 


(ii) subsections 8(3), 10(2) and 13(8) of The Motor Vehicle 
Accident Claims Act, R.S.A. 1970, c. 243; 


(b) in respect of the Province of British Columbia 
(i) paragraphs 3(1)(a) and (b) and section 9 of the Criminal 
Injury Compensation Act, R.S.B.C..1979, c. 83, and 


(ii) subsection 106(1) of the Motor-vehicle Act, R.S.B.C. 
1960, c. 253, as amended by S.B.C. 1965, c. 27; 
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(c) in respect of the Province of Manitoba 


(i) subsection 6(1) of The Criminal Injuries Compensation 
Act, S.M. 1970, c. 56, and 


(ii) subsections 7(9) and 12(11) of The Unsatisfied Judge- 
ment Fund Act, R.S.M. 1970, c. U70; 


(d) in respect of the Province of New Brunswick 


(i) subsections 3(1) and (2) of the Compensation for Victims 
of Crime Act, R.S.N.B. 1973, c. C-14, and 


(11) subsections 319(3), (10) and 321(1) of the Motor Vehicle 
Act, R.S.N.B. 1973,-c. M-17; 


(e) in respect of the Province of Newfoundland 


(i) subsection 27(1) of the Criminal Injuries Compensation 
Act, R.S.N. 1970, c. 68, and 


(ii) subsection 106(2) of The Highway Traffic Act, R.S.N. 
IY70}e. 152; 


(f) in respect of the Northwest Territories, subsections 3(1) and 
5(2) and section 13 of the Criminal Injuries Compensation Ordi- 
nance, R.O.N.W.T. 1974, c.,C-23; 


(g) in respect of the Province of Nova Scotia, subsections 190(5) 
and 191(2) of the Motor Vehicle Act, R.S.N.S. 1967, °c. 191; 


(h) in respect of the Province of Ontario 


(i) section 5, subsection 7(2) and section 14 of The Compen- 
sation for Victims of Crime Act, 1971, S.O. 1971, c. 51, and 


(ii) subsections 5(3) and 6(1) and section 18 of The Motor 
Vehicle Accident Claims Act, R.S.O. 1970, c. 281; 


(i) in respect of the Province of Prince Edward Island, subsec- 
tion 351(3) of the Highway Traffic Act, R.S.P.E.I. 1974, c. H-6; 


(j) in respect of the Province of Quebec 


(i), sections 5, 5b and 14 of the Crime Victims Compensation 
Act, S.Q. 1971, c. 18, and 


(ii) sections 13 and 26, subsection 37(1) and sections 44 and 
54 of the Automobile Insurance Act, S.Q. 1977, c. 68; 


(k) in respect of the Province of Saskatchewan 


(i) subsection 10(1) of The Criminal Injuries Compensation 
Act, R.S.S. 1978, c. C-47, and 

(ii) subsections 23(1) to (4) and (7), 24(2) to (7) and (9), 
25(1), 26(1), 27(1) and (2), 27(5), 51(8) and (9), 54(3) and 
55(1) of The Automobile Accident Insurance Act, R.S.S. 
1978, c. A-35; and 


(1) in respect of the Yukon Temkory, subsection 3(1) of the 
Compensation for the Victims of Crime Ordinance, O.Y.T. 1975 
(1st), c. 2 as amended by O.Y.T. 1976 (1st),.c. 5. 


History: S. 6501 added by P.C. 1981-277, s. 2, February :5, 1981; Canada Gazette, 
Part II, February 25, 1981, effective January 1, 1978. 


6502. [Prescribed provisions — Ontario family law] — For 
the purposes of paragraph 56(1)(c.1), section 56.1, paragraph 
60(c.1) and section 60.1 of the Act, the class of individuals 


(a) who were parties, whether in a personal capacity or by repre= 
sentation, to proceedings giving rise to an order made in accor- 
dance with the laws of ithe Province of Ontario; and 


(b) who, at the time the application for the order was made, were 
persons described in subclause 14(b)(i) of the Family Law Re- 
form Act, Revised Statutes of Ontario 1980, c. 152, 
is prescribed as a class of persons described in the laws of a 
province. 
History: S. 6502 added by P.C. 1985-177, January 24, 1985, Canada Gazette, Part II, 
February 6, 1985, effective commencing December 12, 1979. 
Definitions [Reg. 6502): “individual”, “person”, “prescribed” — ITA 248(1); “prov- 
ince” — Interpretation Act 35(1). 


6503. [Prescribed provisions — pensions] — For the pur- 
poses of paragraphs 60(.02) to 4.04) of the Act, subsections 39(7) 
and 42(8) of the Public Service Superannuation Act and subsection 


Income Tax Regulations 


24(6) of the Royal Canadian Mounted Police Superannuation Act’ 
are prescribed. 

History: S. 6503 added by P.C. 1994-738, s. 2, May 5, 1994, Canada Gazette, Part II, 
May 18, 1994, applicable to 1990 et seq., except that, for the. 1990 taxation year, the 
reference to “paragraphs 60(j.02) to (j.04)” shall be read as “paragraphs 60(j.02) and, 
(j.04)”. 

Definitions [Reg. 6503]: “prescribed” — ITA 248(1). 


PART LXVI — PRESCRIBED ORDER 


History: Part LXVI (s. 6600) added by P.C. 1981-910, April 2, 1981, Canada Gazette, 
Part II, April 22, 1981, effective for 1980 et seq. 


6600. For the purpose of the definition “overseas Canadian Forces 
school staff’ in subsection 248(1) of the Act, the Canadian Forces 
Overseas Schools Regulations is prescribed. 

History: S. 6600 amended by P.C. 2010-548, s. 23, April 29, 2010, Canada Gazette, 
Part II, May 12, 2010, in force on May 12, 2010. 

S. 6600 substituted by P.C. 1981-2410, September 3, 1981, Canada Gazette, Part Il, 
September 23, 1981, effective in respect of 1980 et seq. 


Definitions [Reg. 6600]: “prescribed” — ITA 248(1). 


PART LXVII — PRESCRIBED VENTURE 
CAPITAL CORPORATIONS, LABOUR- 
SPONSORED VENTURE CAPITAL 
CORPORATIONS, INVESTMENT CONTRACT 

_CORPORATIONS, QUALIFYING | 
CORPORATIONS AND PRESCRIBED STOCK 
SAVINGS PLAN 


History: The heading to Part LXVII substituted by P.C. 1989-2306, s. 1, November 
23, 1989, Canada Gazette, Part 11, December 6, 1989, applicable to 1986 et seq. 
The heading to Part LXVII substituted by P.C. 1986-2770, s. 9, December 11, 1986, 
Canada Gazette, Part Il, December 24, 1986. 

The heading to Part LXVII substituted by P.C. 1984-3789, subsec. 17(1), November 
29, 1984, Canada Gazette, Part II, December 12, 1984, appteable to taxation years 
commencing after November 12, 1981. 

Part LX VII (ss. 6700, 6701) added by P.C. 1981-1788, July 2, 1981, Canada Gazette, 
Part II, July 22, 1981, applicable to 1977 et seq. 

Interpretation Bulletins [Part LXVII]: IT-73R6: The small business déduction? IT- 
269R4: Part IV tax on taxable dividends received by a private corporation or a subject 
corporation; IT-320R3: Qualified investments — Trusts governed by RRSPs, RESPs 
and RRIFs. 


6700. [Prescribed venture capital corporation] — For ‘the 
purposes of paragraph 40(2)(i), clause 53(2)(k)(i)(C), the definition 
“private corporation” in subsection 89(1), subsection 125(6.2); the 
definition “Canadian-controlled private corporation” in subsection 
125(7), section 186.2 and the definition ‘financial intermediary cor- 
poration” in subsection 191(1) of the Act, the following are pre- 
scribed venture capital corporations: 


(a) a corporation that is registered under the provisions of 


(i) An Act Respecting Corporations for the Development of 
Quebec Business Firms, Statutes of Quebec 1976, c. 33, 


(11) the Small Business Development Corporations Act, 1979, 
Statutes of Ontario 1979, c. 22, 


(iii) Manitoba Regulation 194/84, being a.regulation made 
under The Loans Act, 1983(2), Statutes of Manitoba 1982- 
83-84, c. 36, 


(iv) The Venture Capital Tax Credit Act,, Statutes of Sas- 
katchewan 1983-84, c. V-4.1, 


(v) the Small Business Equity Corporations Act, Statutes of 
Alberta 1984, c. S-13.5, 


(vi) the Small Business Venture Capital Act, Statutes of Brit- 
ish Columbia 1985, c. 56, 


(vii) An Act respecting Quebec business investment compa- 
nies, Statutes of Quebec 1985, c. 9, 
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(viii) The Venture Capital Act, Statutes of he a aaa 
1988, c. 15, 


(ix) The Labour-sponsored Venture Gaia Be alot 
Act, Statutes of Saskatchewan 1986, c. L-0.2, 


(x) Part 2 of the Employee Investment Act, Revised Statutes 
of British Columbia, 1996, c. 112, 


(xi) Part Ill of the Community Small Business. Investment 
Funds Act, chapter 18 of the Statutes of Ontario, 1992, 


(xii) The Labour-Sponsored Venture ‘Capital Corporations 


Act, Continuing Consolidation of the Statutes of Manitoba c.’ 


eA? 

(xiii) Part II of the Risk Capital Investment Tax. Credits Act, 
chapter,.22 of the Statutes of the Northwest Territories, 1998; 
or 


(xiv) section 11 or Part II of the Equity Tax Credit Act, Stat- 
utes. of Nova Scotia, 1993,.c. 3; 


(b) the corporation established by An Act to Establish the Fonds 
de solidarité des travailleurs du Québec (F.T.Q.), Revised Stat- 
utes of Quebec, F-3.2.1; 


(c) a corporation that is registered with. the Department of Eco- 
nomic Development and Tourism, of the Government. of the 
Northwest Territories pursuant to the Venture, Capital Policy.and 
Directive issued by the Government of the Northwest Territories 
on June 27, 1985; 


(d) a corporation that is a registered labour-sponsored venture 
capital corporation; 


(e) the corporation established by The Manitoba Employee Own- 
ership Fund Corporation Act, Continuing Consolidation of the 
Statutes of Manitoba, c. E95; 


(e.1) the corporation established by An Act constituting Capital 
régional et coopératif Desjardins, R.S.Q., c..C-6.1; or 


(f) the. corporation established by An Act to establish Fondac- 
tion, le Fonds de développement de la Confédération des syndi- 
cats nationaux pour la coopération et l’emploi, Statutes of Qué- 
bec 1995, c. 48; 


(g) [Repealed] 


History: Para. 6700(e.1) added by P.C. 2011-936, s. 23, September 22, 2011, Canada 
Gazette, Part II, October 12, 2011, applicable to 2001 et seq. 

The opening words of subsec. 6700, subpara. 6700(a)(x) amended, and paras. 6700(c) 
and (d) amended by P.C. 2001-1370, subsecs. 2(1), (2), and (4), August 1, 2001, Can- 
ada Gazette, Part II, August 15, 2001, applicable after June 9, 2001: 

Subpara. 6700(a)(xiv) added, para. 6700(g) repealed, by the said P.C. 2001-1370, sub- 
secs. 2(3), (5), applicable to 1997 et seq. 

Subpara. 6700(a)(xi) amended by P.C. 1999-249, subsec. 3(1), February 18, 1999, 
Canada Gazette, Part I, March 3, 1999, applicable to 1997 et seg. except that before 
May 8, 1997, the reference to the “Community Small Business Investment Funds.Act” 
shall be read as a reference to the “Labour Sponsored Venture Capital Corporations 
Act, 1992”. 

Subpara. 6700(a)(xiii) added by P.C. 1999-249, subsec. 3(2), February 18, 1999, Can- 
ada Gazette, Part Il, March 3, 1999, applicable to 1998: et seq. 

Para. 6700(d) amended by P.C, 1998-782, s. 2, May 7, 1998, Canada Gazette, Part Il, 
May 27, 1998, applicable after 1995. 

Subpara. 6700(a)(xii) added by P.C. 1997-1943, s. 1, December 17, 1997, Canada Ga- 
zette, Part II, January 7, 1998, applicable to 1997 et seg. 

Para. 6700(g) added by P.C. 1997-1669, s. 1, November 20, 1997, Canada Gazette, 
Part II, December 10, 1997, applicable to 1997 et seq. 

Para. 6700(f) added by P.C. 1996-436, s. 1, March 26, sees ‘Canada Gazette, Part II, 
April 17, 1996, applicable to 1995 er seg. 

Subpara. 6700(a)(xi) added applicable to 1991 et seq., para. (b) amended effective June 
20, 1986, and para. (e) added applicable to 1992 et seq., by P.C. 1993-1549, subsecs: 
1(2) to (4), July.21, 1993, Canada Gazette, Part Il, August 11,1993. 

That portion of s. 6700 preceding para. (a) amended applicable to taxation years ending 
after July 13, 1990, and para. (d) added applicable after 1988, by P.C. 1992-1307, sub- 
secs. 1(1), (2), June 18, 1992, Canada Gazette, Part Il, July 1, 1992. 

Subpara. (a)(x) added by P.C. 1992-1306, s..1, June:18, 1992, Canada Gazette, Part Il, 
July 1, 1992, applicable in respect of taxation years ending after September 26, 1989. 
That portion of s. 6700 preceding para. (a) substituted by P.C. 1989-2306, subsec. 2(1), 
November 23, 1989, Canada Gazette, Part Il, December 6, £989, et on to taxation 
years ending after February 18, 1987. 


Reg. 
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That portion of s. 6700 preceding para, (a) substituted by P.C. 1986-1048, s: 9, May 1, 
1986, Canada Gazette, Part I, May 14, 1986, applicable to 1985 et seq: : 


Subpara. 6700(a)(vi) added by P.C. 1986-739, Match 26, 1986, Canada Gazette, Part 
II, April 16, 1986, applicable to 1985 et seq. 

S. 6700 substituted by P.C. 1985-71, January 17, 1985, Canada Gazette, Part Il, Febru- 
ary 6, 1985, applicable to 1983 ef seq. 


S. 6700 substituted by P.C. 1984-3789, subsec. 17(1), November 29, 1984, Canada 
Gazette, Part Il, December 12, 1984, applicable to taxation years commencing after 
November 12, 1981. 


Definitions [Reg. 6700]: “business” —ITA 248(1): sbdzpolationt’ —ITA :248(1), 
Interpretation Act 35(1), “registered labour-sponsored venture capital corporation” — 
ITA 248(1). 


Interpretation Bulletins: [T-458R2: Canadian-controlled private corporation. 


6700.1 [Prescribed venture capital corporation] — For the 


_ purposes of paragraph 40(2)(i) and clause 53(2)(k)(i)(C) of the Act, 


a corporation that has an employee share ownership plan registered 
under Part 1 of the Employee Investment Act, R.S.B.C. 1996, c. 112, 
is also a prescribed venture capital corporation. 

History: S. 6700.1' amended by: P.C. 2001-1370, s..3, August 1, 2001, Canada Ga- 
zette, Part Il, August 15, 2001, applicable after June 9,'2001. 

S. 6700.1 added by P.C. 1992-1306, s. 2, June 18, 1992, Canada Gazette, Part I, July 
1,/1992, applicable in respect of taxation years ending after September 26, 1989. 


Definitions [Reg. 6700.1]: “corporation” — ITA 248(1), Interpretation Act 35(1). 


6700.2 [Prescribed venture capital corporation] — For the 
purposes of paragraph 40(2)(i) and clause 53(2)(k)(i)(C) of the Act, 
“prescribed venture capital corporation” at any time includes a cor- 
poration that at that time is a corporation registered under the provi- 
sions of Part II of the Community Small Business Investment Funds 
Act, chapter 18 of the Statutes of Ontario, 1992; or of Part II of the 
Risk Capital Investment Tax Credits Act, chapter 22 of the Statutes 
of the Northwest Territories, 1998. 

History: S. 6700.2 amended by P.C. 1999-249, s. 4, February 18, 1999, Canada Ga- 
zette, Part Il, March 3, 1999, applicable to 1997 et seq. except that 


(a) before May 8, 1997, the reference to the “Community Small Business Invest- 
ment Funds Act” shall be read as a reference to the “Labour Sponsored Venture 
Capital Corporations Act, 1992”, 


(b) for the 1997 taxation year, the ‘section shall be read without reference to the 
Risk Capital Investment Tax Credits Act, chapter 22 of the Statutes of the North- 
west Territories, 1998. 


S. 6700.2 added by P.C. 1993- 1549,°s; 2, July 21, 1993; Canada Gazette, Patt 11, Au- 
gust 11, 1993, applicable to 1991) et seq. 
Definitions [Reg. 6700.2]: “corporation” — ITA 248(1), Interpretation Act 35(1). 


6701. [Prescribed labour-sponsored venture capital cor- 
poration] — For the purposes of paragraph 40(2)(i), clause 
53(2)(k)(i)(C), the definition “public corporation” in subsection 
89(1), the definition “specified investment business” in subsection 
125(7), the definition “approved share” in subsection 127.4(1), sub- 
sections 131(8) and (11), section 186.1, the definition “financial in- 
termediary corporation” in subsection 191(1) and the definition “el- 
igible investment” in subsection 204.8(1), of the Act, “prescribed 
labour-sponsored venture capital corporation” means, at any partic- 
ular time, 


(a) the corporation established by the Act to establish the Fonds 
de solidarité des travailleurs du Québec 1983, c. 58, 


(b) a corporation that is registered under the provisions of The 

Labour-sponsored Venture Capital Corporations Act, Statutes 

of Saskatchewan 1986, c. L-0.2, 

(c).a corporation that is registered under Part 2 of the Employee 

Investment Act, Revised Statutes of British Columbia, 1996, c. 

(loss 

(d), a registered labour-sponsored. venture capital corporation, 

(e) a corporation that is registered under Part III of the Commu- 

nity Small Business Investment Funds Act, chapter 18 of the 

Statutes of Ontario, 1992; 

(f) the corporation established by The Manitoba Employee Own- 

ership Fund Corporation Act, Continuing Consolidation of the 
» Statutes’ of Manitoba, c. E95, 
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(f.1) a corporation that is registered under The Labour-Spon- 
sored Venture Capital Corporations Act, Continuing Consolida- 
tion of the Statutes of Manitoba c. L12, or 


(g) the corporation established by An Act to establish Fondac- 
tion, le Fonds de développement de la Confédération des syndi- 
cats nationaux pour la coopération et l’emploi, Statutes of Qué- 
|= OP le hs Mo 


(h) a corporation that is registered under Part II of the Equity 
Tax Credit Act, Statutes of Nova Scotia 1993, c. 3, or 


(i) a corporation that is registered under Part II of the Risk Capi- 
tal Investment Tax Credits Act, chapter 22 of the Statutes of 
Northwest Territories, 1998. 
History: The opening words of s. 6701 amended by P.C. 2005-698, s. 4, May 3, 2005, 
Canada Gazette, Part Il, May 18, 2005, applicable to 1995 et seg., except that that 
portion, in its application to property acquired before February 19, 1997, is to be read 
without reference to the definition “eligible investment” in subsection 204.8(1). 


The opening words of subsec. 6701 amended by P.C. 2001-1370, subsec. 4(1), August 
1, 2001, Canada Gazette, Part Il, August 15, 2001, applicable to 1995 et seq., except 
that that portion of s. 6701 shall, in its application to property acquired before February 
19, 1997, be read without reference to the words “and the definition “eligible invest- 
ment” in subsection 204.8(1)”. 


Para. 6701(c) amended by the said P.C. 2001-1370, subsec. 4(2), applicable after June 
9, 2001. 


Para. 6701(i) added by P.C. 1999-249, subsec. 5(2), February 18, 1999, Canada Ga- 
zette, Part II, March 3, 1999, applicable to 1998 er seq. 


Para. 6701(e) amended by P.C. 1999-249, subsec. 5(1), February 18, 1999, Canada 
Gazette, Part Il, March 3, 1999, applicable to 1997 et seq. except that before May 8, 
1997, the reference to the “Community Small Business Investment Funds Act’ shall be 
read as a reference to “Labour Sponsored Venture Capital Corporations Act, 1992”. 


Para. 6701(d) amended by P.C. 1998-782, s. 3, May 7, 1998, Canada Gazette, Part Il, 
May 27, 1998, applicable after 1995. 


Para. 6701(f.1) added by P.C. 1997-1943, s. 2, December 17, 1997, Canada Gazette, 
Part II, January 7, 1998, applicable to 1997 et seq. 


Para. 6701(h) added by P.C. 1997-1669, s. 2, November 20, 1997, Canada Gazette, 
Part II, December 10, 1997, applicable to 1997 et seg. 


Para. 6701(g) added by P.C. 1996-436, s. 2, March 26, 1996, Canada Gazette, Part II, 
April 17, 1996, applicable to 1995 et seq. 


Para. 6701(e) added applicable to 1991 et seg., and para. (f) added applicable to 1992 et 
seq., by P.C. 1993-1549, s. 3, July 21, 1993, Canada Gazette, Part II, August 11, 1993. 


Definitions [Reg. 6701]: “corporation” —ITA 248(1), Interpretation Act 35(1); 
“registered labour-sponsored venture capital corporation” — ITA 248(1). 


Interpretation Bulletins: IT-73R6: The small business deduction. 


6702. [Prescribed assistance] — For the purposes of subpara- 
graph 40(2)(i)(ii) and clause 53(2)(k)(i)(C) of the Act, each of the 
following is prescribed assistance: 


(a) the assistance received from a province that has been pro- 
vided in respect of, or for the acquisition of, a share of the capi- 
tal stock of a venture capital corporation described in section 
6700; 


(a.1) the assistance provided under the Employee Investment Act, 
R.S.B.C. 1996, c. 112, in respect of, or for the acquisition of, a 
share of the capital stock of a venture capital corporation de- 
scribed in section 6700.1; 


(a.2) the assistance provided under the Community Small Busi- 
ness Investment Funds Act, $.O. 1992, c. 18, the Risk Capital 
Investment Tax Credits Act, S.N.W.T. 1998, c. 22, or the Risk 
Capital Investment Tax Credits Act, S.N.W.T. 1998, c. 22, as 
duplicated for Nunavut, in respect of, or for the acquisition of, a 
share of the capital stock of a venture capital corporation de- 
scribed in section 6700.2; 


(b) a tax credit provided in respect of, or for the acquisition of, a 
share of a labour-sponsored venture capital corporation de- 
scribed in section 6701; and 


(c) a tax credit provided by a province in respect of, or for the 
acquisition of, a share of the capital stock of a taxable Canadian 
corporation (other than a share of the capital stock of a corpora- 
tion in respect of which an amount has been renounced by the 
corporation under subsection 66(12.6), (12.601), (12.62) or 
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(12.64) of the Act) that is held in a stock savings plan described 
in section 6705. 


Related Provisions: Reg. 7300(b) — Prescribed assistance under Reg. 6702 is a 
prescribed amount for ITA 12(1)(x). 


History: S. 6702 amended by P.C. 2001-1370, s. 5, August 1, 2001, Canada Gazette, 
Part II, August 15, 2001, applicable after June 9, 2001. 


Para. 6702(a.2) amended by P.C. 1999-249, s. 6, February 18, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable to 1997 et seq. except that before May 8, 1997, the 
reference to the “Community Small Business Investment Funds Act” shall be read as a 
reference to the “Labour Sponsored Venture Capital Corporations Act, 1992”. P.C. 
1999-249 does not specifically indicate it, but presumably for the 1997 taxation year, it 
should also be read without reference to the Risk Capital Investment Tax Credits Act. 


Para. 6702(c) amended by P.C. 1996-494, s. 4, April 16, 1996, Canada Gazette, Part II, 
May 1, 1996, applicable after December 2, 1992. 


Para. 6702(a.2) added by P.C. 1993-1549, s. 4, July 21, 1993, Canada Gazette, Part I, 
August 11, 1993, applicable to 1991 et seq. 

Definitions [Reg. 6702]: “amount” —ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “prescribed labour-sponsored venture capital corporation” — 
Reg. 6701; “prescribed stock savings plan” — Reg. 6705; “prescribed venture capital 
corporation” — Reg. 6700; “province” — Interpretation Act 35(1); “share” —ITA 
248(1); “taxable Canadian corporation” — ITA 89(1), 248(1). 


6703. [Prescribed investment contract corporation] — For 
the purposes of section 186.1 of the Act, a “prescribed investment 
contract corporation” means a corporation described in clause 
146(1)G)(@i)(B) [146(1)“retirement savings plan’(b)(ii)] of the Act. 
History: That portion of s. 6701 preceding para. (a) was amended applicable to 1990 


et seq. and para. (d) was added applicable after 1988, by P.C. 1992-1307, subsecs. 2(1), 
(2), June 18, 1992, Canada Gazette, Part Il, July 1, 1992. 


Paras. 6701(c), 6702(a.1) added by P.C. 1992-1306, ss. 3, 4, June 18, 1992, Canada 
Gazette, Part II, July 1, 1992, applicable in respect of taxation years ending after Sep- 
tember 26, 1989. 


S. 6701 substituted, and paras. 6702(a) to (c) substituted for (a) and (b) by P.C. 1989- 
2306, ss. 3 and 4, November 23, 1989, Canada Gazette, Part II, December 6, 1989, 
applicable to 1986 et seq. 


S. 6701 substituted, new s. 6702 added and former s. 6702 renumbered as s. 6703 by 
P.C. 1986-2770, ss. 10, 11, December 11, 1986, Canada Gazette, Part II, December 24, 
1986, effective from May 23, 1985. 


S. 6702 added by P.C. 1984-3789, subsec. 17(2), November 29, 1984, Canada Gazette, 
Part Il, December 12, 1984, applicable to taxation years commencing after November 
12, 1981. 


Definitions [Reg. 6703]: “corporation” — ITA 248(1), Interpretation Act 35(1). 


6704. [Prescribed qualifying corporation] — For the purposes 
of section 186.2 of the Act, a corporation is a prescribed qualifying 
corporation in respect of dividends received by a shareholder on 
shares of its capital stock if, when the shares were acquired by the 
shareholder, they constituted 


(a) an investment described in sections 33 and 34 of the Act re- 
ferred to in subparagraph 6700(a)(i); 


(b) an eligible investment under the provisions of an Act re- 
ferred to in subparagraph 6700(a)(ii), (iv), (v), (vi) or (viii) or 
the regulation referred to in subparagraph 6700(a)(iii); 


(c) a qualified investment under the provisions of the Act re- 
ferred to in subparagraph 6700(a)(vii); 


(d) an investment in an eligible business under the Venture Cap- 
ital Policy and Directive referred to in paragraph 6700(c); or 


(€) an investment in an eligible entity described in sections 17 
and 18 of An Act constituting Capital régional et coopératif 
Desjardins, R.S.Q., c. C-6.1. 
History: Para. 6704(e) added by P.C. 2011-936, s. 24, September 22, 2011, Canada 
Gazette, Part II, October 12, 2011, applicable to 2001 er seq. 
Para. 6704(b) amended applicable to dividends received after February 18, 1987, and 
para. (d) substituted for paras. (d) and (e) applicable to dividends received after Sep- 
tember 26, 1989, by P.C. 1993-1549, s. 5, July 21, 1993, Canada Gazette, Part II, 
August 11, 1993. 
Para. 6704(d) added and former para. (d) redesignated as (e) by P.C. 1992-1306, s. 5, 


June 18, 1992, Canada Gazette, Part Il, July 1, 1992, applicable in respect of dividends 
received after September 26, 1989. 


S. 6704 added by P.C. 1989-2306, s. 5, November 23, 1989, Canada Gazette, Part Il, 
December 6, 1989, applicable in respect of dividends received after February 18, 1987. 
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Definitions [Reg. 6704]: “business” — ITA 248(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “dividend”, “prescribed”, “share”, “shareholder” — ITA 
248(1). 


6705. [Prescribed stock savings plan] — For the purposes of 
paragraph 40(2)(i) and clause 53(2)(k)(i)(C) of the Act, a stock sav- 
ings plan governed by any of the following is a prescribed stock 
savings plan: 
(a) the Alberta Stock Savings Plan Act, Statutes of Alberta 1986, 
c. A-37.7; 
(b) The Stock Savings Tax Credit Act, Statutes of Saskatchewan 
1986, c. S-59.1; 


(c) the Stock Savings Plan Act, Revised Statutes of Nova Scotia, 
1989, c. 445; 


(d) the Stock Savings Tax Credit Act, Revised Statutes of New- 
foundland, 1990, c. S-28; or 


(e) section 11.6 of the Income Tax Act, Continuing Consolida- 
tion of the Statutes of Manitoba c. 110. 
History: The opening words of subsec. 6705, paras. 6705(c), (d) amended, and para. 


(e) added, by P.C. 2001-1370, s. 6, August 1, 2001, Canada Gazette, Part II, August 
15, 2001, applicable to 1999 et seq. 


S. 6705 added by P.C. 1989-2306, s. 5, November 23, 1989, Canada Gazette, Part II, 
December 6, 1989, applicable to 1986 et seq. 


6706. [Prescribed condition] — For the purpose of clause 
204.81(1)(c)(v)(F) of the Act, a prescribed condition is that, in re- 
spect of a redemption of a Class A share of a corporation’s capital 
stock, the shareholder requires the corporation to withhold an 
amount in respect of the redemption in accordance with Part XII.5 
of the Act. 

Related Provisions: ITA 204.81 — Conditions for registration; ITA 211.7 — Re- 


covery of credit from provincial LSVCCs; ITA 211.8(1) — Disposition of anproved 
share. 


History: S. 6706 amended by P.C. 1998-782, s. 4, May 7, 1998, Canada Gazette, Part 
II, May 27, 1998, applicable to redemptions that occur after 1997. 


The definition “qualifying Class A share” in subsec. 6706(1) and the opening words of 
subsec. 6706(3) amended, para. 6706(2)(c) added, by P.C. 1996-437, s. 1, March 26, 
1996, Canada Gazette, Part II, April 17, 1996, applicable after December 2, 1992. 


S. 6706 added by P.C. 1992-1307, s. 3, June 18, 1992, Canada Gazette, Part Il, July 1, 
1992, applicable in respect of shares redeemed after 1991. 

Definitions [Reg. 6706]: “amount” —ITA 248(1); “corporation” — ITA’ 248(1), 
Interpretation Act 35(1); “prescribed”, “share”, “shareholder” — ITA 248(1). 


Forms: T1149: Remittance form for labour-sponsored funds tax credits withheld on 
redeemed shares; T2152: Part X.3 tax return for a labour-sponsored venture capital 
corporation; T5006: Statement of registered labour-sponsored venture capital corpora- 
tion Class A shares; T5006 Summ: Summary of registered LSVCC Class A shares. 


6707. [Provincially registered LSVCCs] — For the purpose of 
subsection 204.82(5) of the Act, a “prescribed provision of a law of 
a province” means section 25.1 of the Community Small Business 
Investment Funds Act, chapter 18 of the Statutes of Ontario, 1992. 


History: S. 6707 added by P.C. 1999-249, s. 7, February 18, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable after May 7, 1997. 


PART LXVIII — PRESCRIBED PLANS, 
ARRANGEMENTS AND CONTRIBUTIONS 


History: The heading to Part LX VIII amended by P.C. 1996-911, s. 1, June 20, 1996, 
Canada Gazette, Part II, July 10, 1996, applicable after October 8, 1986. The heading 
formerly read: Prescribed Funds or Plans. 


Part LXVIII (s. 6800) added by P.C. 1981-1789, July 2, 1981, Canada Gazette, Part Il, 
July 22, 1981, effective from January 1, 1980. 


6800. [Prescribed arrangement—employee _ benefit 
plan] — For the purpose of paragraph (e) of the definition “em- 
ployee benefit plan” in subsection 248(1) of the Act, each of the 
following is a prescribed arrangement: 


(a) the Major League Baseball Players Benefit Plan; 


(b) an arrangement under which all contributions are made pur- 
suant to a law of Canada or a province, where one of the main 
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purposes of the law is to enforce minimum standards with re- 
spect to wages, vacation entitlement or severance pay; and 


(c) an arrangement under which all contributions are made in 
connection with a dispute regarding the entitlement of one or 
more persons to benefits to be received or enjoyed by the person 
or persons. 


History: S. 6800 amended by P.C. 1996-911, s. 2, June 20, 1996, Canada Gazette, 
Part II, July 10, 1996, applicable after 1979. 


Definitions [Reg. 6800]: “Canada” — ITA 255, Interpretation Act 35(1); “person”, 
“prescribed” — ITA 248(1); “province” — Interpretation Act 35(1). 


6801. [Prescribed plan or arrangement — salary deferral 
arrangement] — For the purposes of paragraph (1) of the defini- 
tion “salary deferral arrangement” in subsection 248(1) of the Act, a 
prescribed plan or arrangement is an arrangement in writing 


(a) between an employer and an employee that is established on 
or after July 28, 1986 where 


(i) it. is reasonable to conclude, having regard to all the cir- 
cumstances, including the terms and conditions of the ar- 
rangement and any agreement relating thereto, that the ar- 
rangement is not established to provide benefits to the 
employee on or after retirement but is established for the 
main purpose of permitting the employee to fund, through 
salary or wage deferrals, a leave of absence from the em- 
ployee’s employment of not less than 


(A) where the leave of absence is to be taken by the em- 
ployee for the purpose of permitting the full-time attend- 
ance of the employee at a designated educational institu- 
tion (within the meaning assigned by subsection 118.6(1) 
of the Act, three consecutive months, or 


(B) in any other case, six consecutive months 


that is to commence immediately after a period (in this sec- 
tion referred to as the “deferral period”) not exceeding six 
years after the date on which the deferrals for the leave of 
absence commence, 


(ii) the amount of salary or wages deferred by the employee 
under all such arrangements for the services rendered by the 
employee to the employer in a taxation year does not exceed 
33'3 per cent of the amount of the salary or wages that the 
employee would, but for the arrangements, reasonably be ex- 
pected to have received in the year in respect of the services, 


(i111) the arrangement provides that throughout the period of 
the leave of absence the employee does not receive any sal- 
ary or wages from the employer, or from any other person or 
partnership with whom the employer does not deal at arm’s 
length, other than 


(A) the amount by which the employee’s salary or wages 
under the arrangement was deferred or is to be reduced 
or, amounts that are based on a percentage of the salary or 
wage scale of employees of the employer, which percent- 
age is fixed in respect of the employee for the deferral 
period and the leave of absence, and 


(B) the reasonable fringe benefits that the employer usu- 
ally pays to or on behalf of employees, 


(iv) the arrangement provides that the amounts deferred in 
respect of the employee under the arrangement 


(A).are held by or for the account of a trust governed by a 
plan or arrangement that is an employee benefit plan 
within the meaning of the definition thereof in subsection 
248(1) of the Act, and provides that the amount that may 
reasonably be considered to be the income of the trust for 
a taxation year that has been earned by it for the benefit of 
the employee shall be paid in the year to the employee, or 


(B) are held by or for the account of any person other than 
a trust referred to in clause (A), and provides that the 
amount in respect of interest or other additional amounts 
that may reasonably be considered to have accrued. to or 
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for the benefit of the employee to the end of a taxation 
year shall be paid in the year to the employee, 


(v) the arrangement provides that the employee is to return to 
his regular employment with the employer or an employer 
that participates in the same or a similar arrangement after 
the leave of absence for a period that is not less than the pe- 
riod of the leave of absence, and 


(vi) subject to subparagraph (iv), the arrangement provides 
that all amounts held for the employee’s benefit under the 
arrangement shall be paid to the employee out of or under the 
arrangement no later than the end of the first taxation year 
that commences after the end of the deferral period; 


Proposed Amendment — Recontribution of income ~ 
from employees’ leave of absence plan __ 


Letter from Dept. of Finance, June 30, 2000: See under ITA 81(1)(s). 


(b) between an employer and an employee that is established 
before July 28, 1986 where it is reasonable to conclude, having 
regard to all the circumstances, including the terms and condi- 
tions of the arrangement and any agreement relating thereto, that 
the arrangement is not established to provide benefits on or after 
retirement but is established for the main purpose of permitting 
the employee to fund, through salary or wage deferrals, a leave 
of absence from the employment and under which the deferrals 
in respect of the leave of absence commenced before 1987; 


(c) that is established for the purpose of deferring the salary or 
wages of a professional on-ice official for his services as such 
with the National Hockey League if, in the ‘case of: an official 
resident in Canada, the trust or other person who has custody 
and control of any funds, investments or other property under 
the arrangement is resident in Canada; or 


(d) between a corporation and an employee of the corporation or 
a corporation related thereto under which the employee (or, after 
the employee’s death, a dependant or relation of the employee or 
the legal representative of the employee) may or shall receive an 
amount that may reasonably be attributable to duties of an office 
or employment performed by the employee on behalf of the cor- 
poration or a corporation related thereto where 


(i) all amounts that may be. received under the arrangement 
shall be received after the time of the employee’s death or 
retirement from, or loss of, the office or employment and no 
later than the end of the first calendar year commencing 
thereafter, and 


(ii) the aggregate of, all amounts each of which may be re- 
ceived under the arrangement depends on the fair market 
value of shares of the capital stock of the corporation or a 
corporation related thereto at a time within the period that 
commences one year before the time of the employee’s death 
or retirement from, or loss of, the office or employment and 
ends at the time the amount is received, 


unless, by reason of the arrangement or a series of transactions 
that includes the arrangement, the employee or a person with 
whom the employee does not deal at arm’s length is entitled, 
either immediately or in the future, either absolutely or contin- 
gently, to receive or obtain any amount or benefit granted or to 
be granted for the purpose of reducing the impact, in whole or in 
part, of any reduction in the fair market value of the shares of 
the corporation or a corporation related thereto. 

Related Provisions: ITA 81(1)(s)— Exemption for recontributed amount received 


from leave-of-absence plan; ITA 248(10) — Series of transactions; Reg. 8508 — Ef- 
fect of salary deferral leave, plan on registered pension plan, 


History: Subpara. 6801(a)(i) substituted applicable to 1989 et seq., and para. (d) added 
applicable to 1986 et seq., by P.C. 1990-301, subsecs.. 1(1), (4), February 21, 1991, 
Canada Gazette, Part II], March 13, 1991, 


S. 6801 added by P.C. 1988-191, February 4, 1988, Canada Gazette, Part Il, February 
17, 1988, applicable to 1986 er seq. 


Definitions [Reg. 6801]: “amount” —ITA 248(1); “arm’s length” —ITA 251(1); 
“calendar year” — Interpretation Act 37(1)\(a); SOE pOREION — ITA 248(1), Interpre- 
tation Act 35(1); “deferral period” — Reg. 6801(a)(i); “employee”, ‘employee benefit 
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plan”, “employer”, “employment” —ITA 248(1);' “legal representative” — ITA 
248(1); “month” — Interpretation Act 35(1); “office” —ITA 248(1); “person”, “pre- 
scribed”, “property” —ITA 248(1); “related” —ITA 251(2)-(6); “resident in Can- 


ada” —ITA 250; “salary or wages”—ITA 248(1); “series’—ITA 248(10); 
“share” —ITA 248(1); “taxation year” — ITA 249; “trust” —ITA 104(1),:248(1); (3); 
“writing” — Interpretation Act 35(1), ( 


I.T. Technical News: 11 (reporting of amounts paid out of an employee benefit plan. 
Advance Tax Rulings: ATR-39: Self-funded leave of absence. 


6802. [Prescribed plan or arrangement — retirement 
compensation arrangement] — For the purposes of paragraph 
(n) of the definition “retirement compensation arrangement” in sub- 
section 248(1) of the Act, a prescribed plan or arrangement is 


(a) the plan instituted by the Canada Pension Plan; 


(b) a provincial pension plan as defined in section 3 of the Can- 
ada Pension Plan; 


(c) a plan instituted by the Unemployment Insurance Act; 


(d) a plan pursuant to an agreement in writing that is established 
for the purpose of deferring the salary or wages of a professional 
on-ice. official for the official’s services as such with the Na- 
tional Hockey League if, in the case of an official resident in 
Canada, the trust or other person who has custody. and control. of 
any funds, investments or other property under the plan is resi- 
dent in Canada; 


(e) an arrangement under which all contributions are made pur- 

suant to a law of Canada ora province, where one of the main 
- ‘purposes of the law is to enforce minimum standards: with re- 
~ spect to'wages, vacation entitlement or severance pay; 


“(f) an arrangement under which all contributions are made in 
connection with a dispute regarding the entitlement of one or 
‘more persons to benefits to ‘be received or enjoyéd by the person 
or persons; or 


(g) a plan or. arrangement instituted. by the social security legis- 
lation of a country other than Canada or of a state; province or 
other PL Roltical, subdivision of such a , SOURS, 


1 (ial st established to hold shares of Air Canada, DUCRaaL to 
the June 2009 memorandum. of. understanding between. Air 
_ Canada and certain trade unions A: TePTRRR ¥ smalavensint cg 

Air bee where seek © 


ae each of be trade. unions may direct ay trustee to -con- if 
tribute, from time to time, amounts received or receivable 
_ by. the trust in respect of the shares, whether as dividends, . 
proceeds of disposition or o' €, to one or more regis- . 
nsion plans under which, Air Canada is. a  PaGiRAE s 
ing: employer. ee a 
Application: The November 5, 2010. ‘dre lealation (misc tecnica, s. 40, will ; 
add para. 6802(h), applicable after. 2008. : doneh : 


Technical Notes: A retirement Compensation arrangement (RCA) is defined i in: 
subsection 248(1) of the Act plan or arrangement under which an employer — 
makes payments to another person, called a custodian, in order that benefits: imay be 
paid to an employee, or any other person after the employee retires or otherwise 

ceases employment with the employer. RCAS are ‘subject to a special tax “regime 

under section 207.5 of the Act which generally removes the tax deferral advantages ~ 
that were associated with the plans before the introduction of the RCA rules: The — 
RCA definition is subject to a number of exclusions including, at paragraph (n) of the — 
definition, a “prescribed plan or arrangement”. For this Purbot the list of BERN: q 
plans or arrangements is contained in section 6802. ; ‘ 


Regulation 6802 is amended to add a new trust that was established : in 2009 by Be 
Canada in relation to pension funding. On June. 14, 2009, Air Canada signed a mem- 
orandum of understanding (MOU) with the five unions that | represent | its workers t 
address pension funding requirements, Pursuant to this MOU, ‘the unions greed lat 
certain payments required to fully fund Ait Canada’s pensions could be deferred. 
Regulatory changes to the Pension Benefits Standards Regulations, 1985 were made. 
to accommodate this arrangement, which was dotpined to be important to the. 
nancial viability of Air Canada. ; 


As part of this MOU, the parties agreed t3 establish’ a ‘trust. . Shares. of Air Canada 
would be issued to the trust, which would hold the shares on behalf of the unions. 


ae a 
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1€ trust will be directed, by 
ull he 


the: Banbillons to the 
izing the registration of 
a retirement com- 
ess sane that 


pension eh — contemplated i in the Mi 
those ieee and ‘of ee. the t trust 


: @ consid e contributions to be made by 
a “permissible contributions” under parsgraph 8502(6 


trust to the pension ‘plans to be 
yf the Income: Fan Regula- 


bab iat oki: | 
Dear [xxx]: 


I am writing in response to your icaok of Mi 
Jim Flaherty, Minister of Finance, in which you routine ) 
identify certain technical issues. with) thei ‘income tax. — eee sh ie ‘aly to the 
transaction. 


r, you advise. that ie has filed for. protection from ications pursuant to 
: CAA’). The be) geen 


chased a significant portion ‘of. t 
not traded on a designated stock exchange. The ha nae ne the etidion plans 

have been extended for several: years to allow the trustees. ste the apne to pall ne shares 

and contribute the cash proceeds to the. respective funds. _ (Teas . 


Reg. 
S. 6802.1(2)(c) 


i understand 1 that the purpose of these court-approved. arrangements is to _ — ddi- 


@ conaldder he connbutions to be sade & tbe 6 use to 5 ihe pension plan to be 
_ “permissible contributions”, under paragraph 8502(b) of the Income Tax Regula- 
tions, provided that the contributions: would, if Bi were made by the employer 

i ribu- 


Tax Policy Branch 


aut ‘Gerard ‘Lalonde, Direc 


Related Provisions: ITA 207.6(6) — Rules applicable to a prescribed plan or ar- 
rangement; Reg. 8502(b)(v-1)— Pension rules for Air Canada pension trust under 
6802(h). 


History:: Para..6802(e) amended, paras. (f) ad (g) added, by P.C..1996-911, s. 3, June 
20, 1996, Canada Gazette, Part Il, July 10, 1996, applicable after October 8, 1986. 


S. 6802 added by P.C. 1991-2540, s. 6, December 16, 1991, Canada Gazette, Part II, 
January .15, 1992, applicable after October 8,, 1986, except that. before; December.12, 
1988, para. 6802(c), shall be read as follows: “(c).a plan instituted by the Unemploy- 
ment Insurance Act, 1971;?. 


Definitions [Reg. 6802]: “amount” — ITA,248(1); “Canada”? — ITA 255, Interpre- 
tation Act 35(1); “disposition”, “dividend”, “employee”, “employer” —ITA 248(1); 
“person”, “prescribed”, “property” —ITA 248(1); “province” — Interpretation Act 
35(1); “registered pension plan” — ITA 248(1); “resident in Canada” — ITA, 250; “‘sal- 
ary or wages”, “share” — ITA 248(1); “trust” —ITA 104(1), 248(1), (3); “writing” — 
Interpretation Act 35(1). 


tion Division, 


6802.1 [Prescribed pension ‘plan] — (1) For the purpose of 
paragraph 8(1)(m.2) of the Act, each of the nee ae is ‘a pre- 
scribed: plan: 
(a) the pension plan established as a consequence of the estab- 
lishment, by section 27 of the Members of Parliament Retiring 
Allowances Act, of the Members of Parliament Retirement Com- 
pensation Arrangements Account, and 


(b):the pension plan established by, the Retinensent ‘Compensias 
tion Arrangements Regulations, No. 1. 


(2) For the purpose of subsection 207.6(6) of the Act, each of the 
following is a prescribed plan or arrangement: 
(a) the pension plan established as a consequence of the estab- 
lishment, by section 27 of the Members of Parliament Retiring 
Allowances Act, of the Members of Parliament Retirement Com- 
pensation Arrangements’ Account; 
(b) the pension plan established by the Retirement Compensa- 
tion Arrangements Regulations, No. I; and 
(c) the pension plan established by the Retirement Compensation 
Arrangements Regulations, No. 2. 
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History: S. 6802.1 added by P.C. 1999-2211, s. 2, December 16, 1999, Canada Ga- 
zette, Part II, January 5, 2000, applicable after 1991 except that 


(a) in their application before December 15, 1994, each of subsecs. 6802.1(1) and 
(2) shall be read without reference to paras. 6802.1(1)(b) and (2)(b); and 


(b) in its application before April 1995, subsec. 6802.1(2) shall be read without 
reference to para. 6802.1(2)(c). 


Definitions [Reg. 6802.1]: 
scribed” — ITA 248(1). 


“Parliament” — Interpretation. Act 35(1); “pre- 


6803. [Prescribed plan or arrangement — foreign 
retirement arrangement] — For the purposes of the definition 
“foreign retirement arrangement” in subsection 248(1) of the Act, a 
prescribed plan or arrangement is a plan or arrangement to which 
subsection 408(a), (b) or (h) of the United States’ Internal Revenue 
Code of 1986, as amended from time to time, applies. 

History: S. 6803 amended to substitute “United States’”for “United States” by P.C. 
2007-849, s. 10, May 31, 2007, Canada Gazette, Part II, June 13, 2007, in force June 
13, 2007. 


S. 6803 added by P.C. 1992-2416, November 26, 1992, Canada Gazette, Part II, De- 
cember 16, 1992, applicable to 1990 et seq. 

Definitions [Reg. 6803]: “prescribed” — ITA 248(1); “United States” — Interpreta- 
tion Act 35(1). 

1.T. Technical News: 43 (taxation of Roth IRAs). 


6804. Contributions to foreign plans — (1) Definitions — 
The definitions in this subsection apply in this section. 


“foreign non-profit organization” means, 
(a) at any time before 1995, an organization 


(i) that at that time meets the conditions in subparagraphs 
(b)(i) to (iii), or 

(ii) that at that time is not operated for the purpose of profit, 
and whose assets are situated primarily outside Canada 
throughout the calendar year that includes that time, and 


(b) at any time after 1994, an organization that at that time 
(i) is not operated for the purpose of profit, 
(ii) has its main place of management outside Canada, and 
(iil) carries on its activities primarily outside Canada. 


“foreign plan” means a plan or arrangement (determined without 
regard to subsection 207.6(5) of the Act) that would, but for para- 
graph (1) of the definition “retirement compensation arrangement” 
in subsection 248(1) of the Act, be a retirement compensation 
arrangement. 


“qualifying entity” means a non-resident entity that holds all or 
part of the assets of a foreign plan where the following conditions 
are satisfied: 


(a) the entity is resident in a country under the laws of which an 
income tax is imposed, and 


(b) where those laws provide an exemption from tax, a reduced 
rate of tax or other favourable tax treatment for entities that hold 
assets of pension or other retirement plans, the entity qualifies 
for the favourable treatment. 


(2) Electing employer — For the purposes of this section, an em- 
ployer is an electing employer for a calendar year with respect to a 
foreign plan where 


(a) the employer has sent or delivered to the Minister a letter 
stating that the employer elects to have this section apply with 
respect to contributions to the foreign plan, and 


(b) the letter was sent or delivered on or before 


(i) the last day of February in the year following the first cal- 
endar year after 1991 in which a contribution that is or would 
be if subsection 207.6(5.1) of the Act were read without ref- 
erence to paragraph (a) of that subsection, a resident’s contri- 
bution (as defined in that subsection) was made under the 
foreign plan in respect of services rendered by an individual 
to the employer, or 


Income Tax Regulations 


(ii) any later date that is acceptable to the Minister, 


except that an employer is not an electing employer for a year with 
respect to a foreign plan if the Minister has granted written permis- 
sion for the employer to revoke, for the year or a preceding calendar 
year, the election made under paragraph (a) in respect of the foreign 
plan. 


(3) Election by union — Except as otherwise permitted in writ- 
ing by the Minister, an election made by a trade union for the pur- 
pose of subsection (2) is valid only if it is made by the highest-level 
structural unit of the union. 


(4) Contributions made before 1992 — For the purpose of par- 
agraph 207.6(5.1)(a) of the Act, a contribution made under a for- 
eign plan by a person or body of persons in a calendar year before 
1992 is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 
(b) each employer (in this subsection referred to as a “contribu- 


tor”) that makes a contribution under the foreign plan in the year 
is 


(i) a non-resident corporation throughout the year, 


(ii) a partnership that makes contributions under the foreign 
plan primarily in respect of services rendered outside Canada 
to the partnership by non-resident employees, or 


(ili) a foreign non-profit organization throughout the year; 


(c) if a corporation or partnership (other than a corporation or 
partnership that is a foreign non-profit organization throughout 
the year) is a contributor, no individual who is entitled (either 
absolutely or contingently) to benefits under the foreign plan is a 
member of a registered pension plan, or a beneficiary under a 
deferred profit sharing plan, to which a contributor, or a person 
or body of persons not dealing at arm’s length with a contribu- 
tor, makes, or is required to make, contributions in relation to 
the year; 

(d) contributions made in the year under the foreign plan for the 
benefit of individuals resident in Canada are reasonable in rela- 
tion to contributions made under the plan for the benefit of non- 
resident individuals; and 


(e) the foreign plan is not a pension plan the registration of 
which under the Act has been revoked. 


(5) Contributions made in 1992, 1993 or 1994 — For the pur- 
pose of paragraph 207.6(5.1)(a) of the Act, a contribution made 
under a foreign plan by a person or body of persons at any time in 
1992, 1993 or 1994 in respect of services rendered by an individual 
to an employer is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 


(b) the employer is an electing employer for the year with re- 
spect to the foreign plan; 


(c) if the employer is not at that time a foreign non-profit organi- 
zation, the individual is not a member of a registered pension 
plan (other than a specified multi-employer plan, as defined in 
subsection 147.1(1) of the Act), or a deferred profit sharing plan, 
in which the employer, or a person or body of persons that does 
not deal at arm’s length with the employer, participates; and 


(d) either 
(i) the employer is 
(A) a corporation that is not resident in Canada at that 
time, 


(B) a partnership that makes contributions under the for- 
eign plan primarily in respect of services rendered outside 
Canada to the partnership by non-resident employees, or 


(C) a foreign non-profit organization at that time, or 


(ii) the individual was non-resident at any time before the 
contribution is made and became a member of the foreign 
plan before the end of the month after the month in which the 
individual became resident in Canada. 
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(6) Contributions made after 1994 — For the purposes of para- 
graph 207.6(5.1)(a) of the Act, a contribution made under a foreign 
plan by a person or body of persons at any time in a calendar year 
after 1994 in respect of services rendered by an individual to an 
employer is a prescribed contribution where 


(a) the contribution is paid to a qualifying entity; 


(b) the employer is an electing employer for the year with re- 
spect to the foreign plan; 


(c) if the employer is at that time a foreign non-profit 
organization, 
(i) the amount that, if subsection 8301(1) were read without 
reference to paragraph (b) of that subsection, would be the 
individual’s pension adjustment for the year in respect of the 
employer is nil, or 
(ii) the amount that would be the individual’s pension adjust- 
ment for the year in respect of the employer if 


(A) all contributions made under the foreign plan. in the 
year in respect of the individual were prescribed by this 
subsection, 


(B) where the year is 1996, section 8308.1 were read 
without reference to subsection (4.1), and 


(C) where the year is 1997, subparagraph 8308. 1(2)(b)(v) 
were read as: 


“(v) the amount, if any, by which 18% of the indivi- 
dual’s resident compensation from the employer for 
the year exceeds $1,000, and” 


does not exceed the lesser of 
(D) the money purchase limit for the year, and 
(E) 18% of the individual’s compensation (as defined in 
subsection 147.1(1) of the Act) for the year from the 
employer; 

(d) if 
(i) the employer is at that time a foreign non-profit organiza- 
tion, and 


(ii) a period in the year throughout which the individual ren- 
dered services to the employer would be, under paragraph 
8507(3)(a), a qualifying period of the individual with respect 
to another employer if that paragraph were read without ref- 
erence to subparagraph (iv) of that paragraph, 


subsection 8308(7) applies with respect to the determination of 
the individual’s pension adjustment for the year with respect to 
each employer; and 
(e) if the employer is not at that time a foreign non-profit 
organization, 
(i) the individual was non-resident at any time before the 
contribution is made, 


(ii) the individual became a member of the foreign plan 
before the end of the month after the month in which the in- 
dividual became resident in Canada, and 


(iii) the individual is not a member of a registered pension 
plan, or a deferred profit sharing plan, in which the em- 
ployer, or a person or body of persons that does not deal at 
arm’s length with the employer, participates. 


(7) Replacement plan — For the purposes of subparagraphs 
(5)(d)(ii) and (6)(e)(ii), where benefits provided to an individual 
under a particular plan or arrangement are replaced by benefits 
under another plan or arrangement, the other plan or arrangement is 
deemed, in respect of the individual, to be the same plan or arrange- 
ment as the particular plan or arrangement. 


History: Subpara. 6804(6)(c)(ii) amended by P.C. 1998-2256, s. 2, December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1995. 


S. 6804 added by P.C. 1996-911, s. 4, June 20, 1996, Canada Gazette, Part Il, July 10, 
1996, applicable after October 8, 1986. 


Definitions [Reg. 6804]: “amount” —ITA 248(1); “arm’s length” —ITA 251(1); 
“calendar year” — Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpretation 


Reg. 
S.'7000(1) 


Act 35(1); “contributor” — Reg. 6804(4); “corporation” — ITA 248(1), Interpretation 
Act 35(1); “deferred profit sharing plan” —ITA 147(1), 248(1); “electing em- 
ployer” — Reg. 6804(2); “employee”, “employer” — ITA 248(1); “foreign non-profit 
organization”, “foreign plan” — Reg. 6804(1); “individual”, “Minister” — ITA 248(1); 
“money purchase limit” — ITA 147.1(1), 248(1); “month” — Interpretation Act 35(1); 
“non-resident” —ITA 248(1); “pension adjustment’, “person”, “prescribed” — ITA 
248(1); “qualifying entity” — Reg. 6804(1); “registered pension plan’ — ITA 248(1); 
“resident in Canada” —ITA 250; “retirement compensation arrangement” — ITA 
248(1); “specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “writ- 
ten” — Interpretation Act 35(1)“writing”. 


PART LXIX — PRESCRIBED OFFSHORE 
INVESTMENT FUND PROPERTIES 


History: Part LXIX (s. 6900) added by P.C. 1986-1048, s. 10, May 1, 1986, Canada 
Gazette, Part Il, May 14, 1986, applicable after 1984. 


History [former Part LXIX]: Former Part LXIX, “Aviation Turbine Fuel”, revoked 
by P.C. 1985-2277, s. 18, July 24, 1985, Canada Gazette, Part II, August 7, 1985, 
applicable with respect to purchases and dispositions of aviation turbine fuel occurring 
after April 30, 1983. 


Former Part LXIX added by P.C. 1983-1531, May 26, 1983, Canada Gazette, Part II, 
June 8, 1983, applicable with respect to dispositions occurring and purchases made, 
with respect to aviation turbine fuel, after January 31, 1982. 


6900. [Prescribed offshore investment fund property] — 
For the purpose of paragraph 94.1(2)(a) [94.1(2)“designated cost’”’] 
of the Act, an offshore investment fund property (within the mean- 
ing assigned by subsection 94.1(1) of the Act) of a taxpayer that 


(a) was acquired by him by way of bequest or inheritance from a 
deceased person who, throughout the five years immediately 
preceding his death, was not resident in Canada, 


(b) had not been acquired by the deceased from a person resi- 
dent in Canada, and 


(c) is not property substituted for property acquired by the de- 
ceased from a person resident in Canada 


is a prescribed offshore investment fund property of the taxpayer. 


Definitions [Reg. 6900]: “person”, “prescribed”, “property” —ITA 248(1); “resi- 
dent in Canada” — ITA 250; “substituted” — ITA.248(S); “taxpayer” — ITA 248(1). 


PART LXX — ACCRUED INTEREST ON 
DEBT OBLIGATIONS 


History: Part LXX (s. 7000) added by P.C. 1983-3529, November 17, 1983, Canada 
Gazette, Part Il, November 24, 1983, effective for taxation years commencing after 
1981. 


7000. (1) Prescribed debt obligations — For the purpose of 
subsection 12(9). of the Act, each of the following debt obligations 
(other than a debt obligation that is an indexed debt obligation) in 
respect of which a taxpayer has at any time acquired an interest is a 
prescribed debt, obligation: 


(a) a particular debt obligation in respect of which no interest is 
stipulated to be payable in respect of its principal amount, 


(b) a particular debt obligation in respect of which the propor- 
tion of the payments of principal to which the taxpayer is enti- 
tled is not equal to the proportion of the payments of interest to 
which he is entitled; 


(c) a particular debt obligation, other than one described in para- 
graph (a) or (b), in respect of which it can be determined, at the 
time the taxpayer acquired the interest therein, that the maxi- 
mum amount of interest payable thereon in a year ending after 
that time is less than the maximum amount of interest payable 
thereon in a subsequent year; and 
(d) a particular debt obligation, other than one described in para- 
graph (a), (b) or (c), in respect of which the amount of interest to 
be paid in respect of any taxation year is, under the terms and 
conditions of the obligation, dependent on a contingency ex- 
isting after the year, 

and, for the purposes of this subsection, a debt obligation includes, 

for greater certainty, all of the issuer’s obligations to pay principal 

and interest under that obligation. 
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Related Provisions: ITA 18.1(14) — Right to receive production deemed to be debt 
obligation. 

History: The opening words of subsec. 7000(1) amended by P.C. 1996-1419, subsec. 
3(1), September 11, 1996, Canada Gazette, Part Il, October 2, 1996, applicable to debt 
obligations issued after October 16, 1991. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(2) [Deemed interest on prescribed debt obligation] — For 
the purposes of subsection 12(9) of the Act, the amount determined 
in prescribed manner that is deemed to accrue to a taxpayer as inter- 
est on a prescribed debt obligation in each taxation year during 
which he holds an interest in the obligation is, 


(a) in the case of a prescribed debt obligation described in para- 
graph (1)(a), the amount of interest that would be determined in 
respect thereof if interest thereon for that year were computed on 
a compound interest basis using the maximum of all rates each 
of which is a rate computed 


(i) in respect of each possible circumstance under which an 
interest of the taxpayer in the obligation could mature or be 
surrendered or retracted, and 


(ii) using assumptions concerning the interest rate and com- 
pounding period that will result in a present value, at the date 
of purchase of the interest, of all the maximum payments 
thereunder, equal to the cost thereof to the taxpayer; 


(b) in the case of a prescribed debt obligation described in para- 
graph (1)(b), the aggregate of all amounts each of which is the 
amount of interest that would be determined in respect of his 
interest in a payment under the obligation if interest thereon for 
that year were computed on a compound interest basis using the 
specified cost of his interest therein and the specified interest 
rate in respect of his total interest in the obligation, and for the 
purposes. of this paragraph, 

(i) the “specified cost” of his interest in a payment under the 


obligation is its present value at the date of purchase com- 
puted using the specified interest rate, and 


(ii) the “specified interest rate” is the maximum of all rates 
each of which is a rate computed 


(A) in respect of each possible circumstance under which 
an interest of the taxpayer in the obligation could mature 
or be surrendered or retracted, and 


(B) using assumptions concerning the interest rate and 
compounding period that will result in a present value, at 
the date of purchase of the interest, of all the maximum 
payments to the taxpayer in respect of his total interest in 
the obligation, equal to the cost of that interest to‘ the 
taxpayer; 

(c) in the case of a prescribed debt obligation described in para- 

graph (1)(c), other than an obligation in respect of which para- 

graph (c.1) applies, the greater of 


(i) the maximum amount of interest thereon in respect of the 
year, and 


(ii) the maximum amount of interest that would be deter- 
mined in respect thereof if interest thereon for that year were 
computed on a compound interest basis using the maximum 
of all rates each of which is a rate computed 


(A) in respect of each possible circumstance under which 
an interest of the taxpayer in the obligation could mature 
or be surrendered or retracted, and 


(B) using assumptions concerning the interest rate and 
compounding period that will result in a present value, at 
the date of issue of the obligation, of all the maximum 
payments thereunder, equal to its principal amount; 


(c.1) in the case of a prescribed debt obligation described in par- 
agraph (1)(c) for which 


(i) the rate of interest stipulated to be payable in respect of 
each period throughout which the obligation is outstanding is 
fixed at the date of issue of the obligation, and 


Income Tax Regulations 


(ii) the stipulated rate of interest applicable at each time is 
not less than each stipulated rate of interest applicable before 
that time, 


the amount of interest that would be determined in respect of the 
year if interest on the obligation for that year were computed on 
a compound interest basis using the maximum of all rates each 
of which is the compound interest rate that, for a particular as- 
sumption with respect to when the taxpayer’s interest in the obli- 
gation will mature or be surrendered or retracted, results in a 
present value (at the date the taxpayer acquires the interest in the 
obligation) of all payments under the obligation after the acqui- 
sition by the taxpayer of the taxpayer’s interest in the obligation 
equal to the principal amount of the obligation at the date of 
acquisition; and 

(d) in the case of a prescribed debt obligation described in para- 
graph (1)(d), the maximum amount of interest thereon that could 
be payable thereunder in respect of that year. 


Related Provisions: ITA 18.1(14) — Right to receive production deemed to be debt 
obligation. 


History: Para. 7000(2)(c) amended, para. (c.1) added, by P.C. 1996-570, subsecs. 1(1), 
(2), April 23, 1996, Canada Gazette, Part II, May 1, 1996, applicable to 1993 et seq. 


Advance Tax Rulings: ATR-61: Interest accrual rules: 


(3) [Bonus or premium] — For the purpose of this section, any 
bonus or premium payable under a debt obligation is considered to 
be an amount of interest payable under the obligation. 

History: Subsec. 7000(3) amended by P.C. 1996-1419, subsec. 3(2), September 11, 


1996, Canada Gazette, Part II, October 2, 1996, applicable to debt obligations issued 
after October 16, 1991. 


Advance Tax Rulings: ATR-61: Interest accrual rules. 


(4) [Conversion privilege or option to extend] — For the 
purposes of this section, where 


(a) a taxpayer has an interest in a debt obligation (in this subsec- 
tion referred to as the “first interest”) under which there is.a con- 
version privilege or an option to extend its term upon maturity, 
and 


(b) at the time the obligation was issued (or, if later, at the time 
the conversion privilege or option was added or modified), cir- 
cumstances could reasonably be foreseen under which the holder 
of the obligation would, by exercising the conversion privilege 
or option, acquire an interest in a debt obligation with a principal 
amount less than its fair market value at the time of acquisition, 


the subsequent interest in any debt obligation acquired by the tax- 
payer by exercising the conversion privilege or option shall be con- 
sidered to be a continuation of the first interest. 

History: Subsec. 7000(4) amended by P.C. 1996-570, subsec. 1(3), April 23, 1996, 
Canada Gazette, Part II, May 1, 1996, applicable with respect to debt obligations ac- 
quired by reason of the exercise after August 11, 1993 of a conversion privilege or an 
option to extend the term of another debt obligation. 


(5) [Interest computations] — For the purposes of making the 
computations referred to in paragraphs (2)(a), (b), (c) and (c.1), the 
compounding period shall not exceed one year and any interest rate 
used shall be constant from the date of acquisition or issue, as the 
case may be, until the time of maturity, surrender or retraction. 


History: Subsec. 7000(5) amended by P.C. 1996-570, subsec. 1(4), April 23, 1996, 
Canada Gazette, Part Il, May 1, 1996, applicable to 1993 et seg. 


(6) [Prescribed contract] — For the purpose of the definition 
“investment contract” in subsection 12(11) of the Act, a registered 
retirement savings plan or a registered retirement income fund, 
other than a plan or fund to which a trust is a party, is a prescribed 
contract throughout a calendar year where an annuitant (as defined 
in subsection 146(1) or 146.3(1) of the Act, as the case may be) 
under the plan or fund is alive at any time in the year or was alive at 
any time in the preceding calendar year. 


Related Provisions: ITA 142.3(1)(c)—No income accrual from specified debt 
obligation. 


History: Subsec. 7000(6) amended by P.C. 1996-568, s. 1, April 23, 1996, Canada 
Gazette, Part II, May 1, 1996, applicable to 1993 et seq. 
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Subsec. 7000(6) added by P.C. 1985-2277, s. 19, July 24, 1985, Canada Gazette, Part 
Il, August 7, 1985, applicable to taxation years commencing after 1981. 
Definitions [Reg. 7000]: “amount” — ITA 248(1); “calendar year” —~ Interpretation 
Act 37(1)(a); “debt obligation” — Reg. '7000(1); “first interest” — Reg. 7000(4)(a); 
“indexed debt obligation”, “prescribed”, “principal amount” — ITA 248(1); “registered 
retirement income fund” —ITA 146.3(1), 248(1); “registered retirement’ savings 
plan’ — ITA 146(1), 248(1); “specified cost’ — Reg. 7000(2)(b)(i); “specified interest 
rate” — Reg. 7000(2)(b)(ii); “taxation year” —ITA 249; “taxpayer” — ITA.248(1); 
“trus’’ —ITA 104(1), 248(1), (3). 


7001. Indexed debt obligations — (1) For the purpose. of sub- 
paragraph 16(6)(a)(i) of the Act, where. at any time in a taxation 
year.a taxpayer holds an interest in an indexed debt obligation, there 
is prescribed as interest receivable and received by the taxpayer in 
the year in respect.of the obligation the total of 


(a) the amount, if any, by which 


(i) the total of all amounts each of which is the amount by 
which the amount payable in respect of the taxpayer’s inter- 
est in an indexed payment under the obligation (other than a 
payment that is an excluded payment with respect to the tax- 
payer for the year) has, because of a change in the purchasing 
power of money; increased over an inflation’adjustment pe- 
riod of the obligation that ends in the year, ' 


exceeds the total of 


(1) that portion of the total, if any, determined under subpar- 
agraph (i) that is required, otherwise than by subsection. 16(6) 
of the Act, to. be included in computing, the, taxpayer’s:in- 
come for the year or a preceding taxation year, and 


(iii) the total of all amounts each of which is the amount by 
which the amount payable in respect of the taxpayer’s inter- 

- est in an indexed payment under the obligation (other than a 
payment that is ‘anvexcluded payment with respect to the tax- 
payer for the year) has, by reason of a change in the purchas- 
ing power of money, decreased over an inflation adjustment 
period of the obligation that ends in the year, and 


(b) where the’ non-indexed debt obligation associated with the 
indexed debt obligation is an obligation that is described in any 
of paragraphs 7000(1)(a) to (d)j*the: amount. of interest that 
would be determined under :subsection:7000(2) to accrue’ to !the 
taxpayer in respect of the non-indexed debt obligation in. the par- 
ticular period. that 


(i) begins at the beginning of the first inflation adjustment 
period: of the indexed debt Sige Sunn in respect of the tax- 
payer that ends in the year, and ° 


(ii) ends at the end of the last inflation wetavaseak period of 


the indexed debt obligation in Who tee of the taxpayer that 


ends in the year 


if the particular period were a taxation year of the taxpayer and 
the taxpayer’s interest in the indexed debt obligation were an 
interest m the non-indexed debt obligation: 


(2) For the purposes of subparagraph 16(6)(a)(ii) of the Act, where 
at any time in a taxation year a taxpayer holds an interest in an 
indexed debt obligation, there is prescribed as interest payable and 
paid by the taxpayer in the year in ahi ‘of the obligation the 
amount, if any, by which 


(a) the total of the amounts, if any, determined under subpara- 
graphs (1)(a)(ii) and (iii) for the year in respect of the taxpayer’s 
interest in the obligation ; 


exceeds 


(b) the amount, if any, determined under subparagraph (1)(a)() 
for the year in respect of the taxpayer’s interest in the obligation. 


(3) For the purposes of subparagraph 16(6)(b)(G) of the Act, where 
at any time in a taxation year an indexed debt obligation.is an obli- 
gation of a taxpayer, there is prescribed as interest payable in re- 
spect of the year by the taxpayer in respect of the obligation the 
amount, if any, that would be determined under paragraph (1)(a) in 
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respect of the taxpayer for the year if, at each time at which the 
obligation is an obligation of the taxpayer, the taxpayer were the 
holder of the obligation and not the. debtor under the obligation. 


(4) For the purposes of subparagraph 16(6)(b)(ii) of the Act, where 
at any time in a taxation year an indexed debt obligation is an obli- 
gation of a taxpayer, thereis prescribed as interest receivable and 
received: by the taxpayer in the year in respect of the obligation the 
amount, if any, that would be determined under subsection (2) in 
respect. of the taxpayer for the year, if, at each time at. which the 
obligation.is an, obligation of the taxpayer, the taxpayer were the 
holder of the obligation and not the debtor under the obligation. 


(5) For the purpose of determining the amount by which an indexed 
payment under an indexed debt obligation has increased or de- 
creased over a period because of a change in the purchasing power 
of money, the amount of the indexed payment at any time shall be 
determined using the method for computing the amount of the pay- 
ment at the time it is to be made, adjusted in a reasonable manner to 
take into account the earlier date of computation. 


(6) For the purposes of this section, the non-indexed debt obligation 
associated, with an-indexed \debt obligation is the debt obligation 
that would result if the indexed debt obligation were amended to 
eliminate all adjustments determined by reference to changes in the 
purchasing power of money. 


(7) In this section, 


“excluded payment” with respect toa taxpayer for a taxation sib 
means an indexed payment under an indexed debt obligation where 


(a) the non-indexed debt obligation associated with the indexed 
debt obligation provides for the payment, at least annually, of 
interest at a single fixed rate, and 


(b) the indexed payment corresponds to one of the interest pay- 
ments referred to in patagraph (a), 


but does not include payments under an indexed debt. obligation 
where, at any time in the year, the taxpayer’s proportionate interest 
in a payment to be made under the obligation after that time differs 
from: the. taxpayer’s: proportionate interest in any other payment to 
be made under the obligation after that time; 


“indexed payment” means, in relation to an indexed debt obliga- 
tion, an amount payable under the obligation that is determined by 
reference to the purchasing: power of money; 


“inflation adjustment period” of an indexed debt obligation 
means, in relation to a taxpayer, 


(a) where the taxpayer acquires and ‘disposes of the taxpayer’s 
interest in the obligation:in the same regular adjustment period 
of the obligation, the period that begins when the taxpayer ac- 
quires the interest in the obligation and ends when the taxpayer 
disposes of the interest, and 


(b) in any other case, each of the following consecutive periods: 


(i) the period that begins when the taxpayer acquires the tax- 
payer’s interest in the obligation and ends at the end of the 
regular adjustment period of the obligation in which the tax- 
payer acquires the interest in the obligation, 


(ii) each succeeding regular adjustment period of the obliga- 
tion throughout which the taxpayer holds the interest in the 
obligation, and 


(iii) where the taxpayer does not dispose of the interest in the 
obligation at the end of a regular adjustment period of the 
obligation, the period that begins immediately after the last 
period referred to in subparagraphs (i) and (ii) and that ends 
when the taxpayer disposes of the interest in the obligation; 


“regular adjustment period” of an indexed debt obligation means 


(a) where the terms or conditions of the obligation provide that, 
while the obligation is outstanding, indexed payments are to be 
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made at regular intervals not exceeding 12 months in length, 
each of the following periods: 


(i) the period that begins when the obligation is issued and 
ends when the first indexed payment is required to be made, 
and 


(ii) each succeeding period beginning when an indexed pay- 
ment is required to be made and ending when the next in- 
dexed payment is required to be made, 
(b) where paragraph (a) does not apply and the obligation is out- 
standing for less than 12 months, the period that begins when the 
obligation is issued and ends when the obligation ceases to be 
outstanding, and 


(c) in any other case, each of the following periods: 


(i) the 12-month period that begins when the obligation is 
issued, 

(ii) each succeeding 12-month period throughout which the 
obligation is outstanding, and 

(ili) where the obligation ceases to be outstanding at a time 
other than the end of a 12-month period referred to in subpar- 
agraph (i) or (ii), the period that commences immediately af- 
ter the last period referred to in those subparagraphs and that 
ends when the obligation ceases to be outstanding. 


History: S. 7001 added by P.C. 1996-1419, s. 4, September 11, 1996, Canada Gazette, 
Part II, October 2, 1996, applicable to debt obligations issued after October 16, 1991. 


Definitions [Reg. 7001]: “amount” — ITA 248(1); “associated” —ITA 256; “debt 
obligation” — Reg. 7001(6); “disposes” — ITA 248(1)“disposition’”; “excluded pay- 
ment” — Reg. 7001(7); “indexed debt obligation” — ITA 248(1); “indexed payment’, 
“inflation adjustment period” — Reg. 7001(7); “month” — Interpretation Act 35(1); 
“prescribed” — ITA 248(1); “regular adjustment: period” — Reg. 7001(7); “taxation 
year’ —ITA 249; “taxpayer”? —ITA 248(1). 


PART LXXI — PRESCRIBED FEDERAL 
CROWN CORPORATIONS 


History: Part LXXI (s. 7100) added by P.C. 1984-3095, August 31, 1984, Canada 
Gazette, Part II, September 19, 1984, effective September 1, 1984. 


7100. For the purposes of subsections 27(2) and (3), the definition 
“private corporation” in subsection 89(1) and subsection 124(3) of 
the Act, the following are prescribed federal Crown corporations: 

(a) Canada Deposit Insurance Corporation; 

(b) Canada Hibernia Holding Corporation; 

(c) Canada Lands Company Limited; 

(d) Canada Mortgage and Housing Corporation; 

(e) Canada Post Corporation; 

(f) Canadian Broadcasting Corporation; 

(g) Cape Breton Development Corporation; 

(h) Freshwater Fish Marketing Corporation; 

(i) Royal Canadian Mint; and 

(j) VIA Rail Canada Inc. 

Proposed Amendment — Reg. 7100(j) 

Application: Bill C-44 (First Reading March 24, 2005), para. 85(b), will replace 
“VIA Rail Canada Inc.” in para. 7100) with “VIA Rail Canada”, in force on a day to 


be fixed by order of the Governor in Council. (With the dissolution of the 38th Parlia- 
ment, this Bill will have to be re-introduced in a future session if it is to be enacted.) 


History: The opening words of s. 7100 amended, the list alphabetized, and “Farm 
Credit Canada” removed, by P.C. 2003-1921, subsec. 1(5), December 3, 2003, Canada 
Gazette, Part II, December 17, 2003, applicable to taxation years that begin after De- 
cember 10, 2001. 


“Theratronics International Limited” in s. 7100 deleted by the said P.C. 2003-1921, 
subsec. 1(4), applicable after May 20, 1998, 


“Canada Hibernia Holding Corporation” and “Theratronics International Limited” ad- 
ded, and “Canada Development Investment Corporation” deleted, by the said P.C. 
2003-1921, subsecs. 1(2), (3), applicable after January 2, 1995. 


The opening words of s. 7100 amended by the said P.C.’ 2003-1921, subsec. 1(1), appli- 
cable after July 13, 1990. 
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The reference to “Farm Credit Corporation” in s. 7100 replaced with a reference to 
“Farm Credit Canada”, by 2001, c. 22, para. 22(a), applicable June 14, 2001. 


S. 7100 amended by P.C. 1996-1927, s. 1, December 19, 1996, Canada Gazette, Part 
II, January 8, 1997; the deletion of “Air Canada” and the addition of “Canada Lands 
Company Limited” applicable November 1, 1995; the deletion of the reference to Na- 
tional Railways applicable January 1, 1996. 


S. 7100 amended by P.C. 1994-930, June 2, 1994, Canada Gazette, Part Il, June 15, 
1994, applicable after March 26, 1994. 

S. 7100 amended by P.C. 1991-2029, October 24, 1991, Canada Gazette, Part II, No- 
vember 6, 1991, effective commencing July 3, 1991. 

S. 7100 amended by P.C. 1991-1822, September 26, 1991, Canada Gazette, Part II, 
October 9, 1991, applicable commencing January 1, 1991, 

S. 7100 amended by P.C. 1991-350, February 28, 1991, Canada Gazette, Part Il, 
March 13, 1991, applicable after January 1991. 

S. 7100 amended by P.C. 1986-2590, s. 18, November 20, 1986, Canada Gazette, Part 
II, December 10, 1986, effective July 15, 1985. 

S. 7100 amended by P.C. 1985-466, February 14, 1985, Canada Gazette, Part II, 
March 6, 1985, effective commencing September 1, 1984. 

Definitions [Reg. 7100]: “prescribed” — ITA 248(1). 

Interpretation Bulletins: IT-347R2: Crown corporations (archived). 


PART LXXII — [REPEALED] 
History: Part LXXII repealed by P.C. 2001-1378, s. 5, August 1, 2001, Canada Ga- 
zette, Part II, August 15, 2001, effective August 15, 2001. 


Part LXXII (s. 7200) added by P.C. 1984-3789, s. 18, November 29, 1984, Canada 
Gazette, Part Il, December 12, 1984, applicable in respect of the first taxation year of a 
corporation ending after 1982. 

Definitions [Reg. 7200]: “amount” — ITA 248(1); “commencement” — Interpreta- 
tion Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “taxation 
year” — ITA 249. 


PART LXXIIl — PRESCRIBED AMOUNTS 
AND AREAS [AND PENALTIES] 


History: Heading to Part LXXIII substituted by P.C. 1988-1105, s. 2, June 6, 1988, 
Canada Gazette, Part II, June 22, 1988, applicable to 1987 et seg. 


Part LXXIII (s. 7300) added by P.C. 1986-2770, s. 12, December 11, 1986, Canada 
Gazette, Part II, December 24, 1986, effective commencing May 23, 1985. 


7300. [Prescribed amounts] — For the purposes of paragraph 
12(1)(x) of the Act, “prescribed amount” means 


(a) any amount paid to a corporation by the Native Economic 
Development Board created under Order in Council P.C. 1983- 
3394 of October 31, 1983 pursuant to the Native Economic De- 
velopment Program or paid to a corporation under the Aborigi- 
nal Capital Corporation Program of the Canadian Aboriginal Ec- 
onomic Development Strategy, where all of the shares of the 
capital stock of the corporation are 


(i) owned by aboriginal individuals, 

(ii) held in trust for the exclusive. benefit of aboriginal 

individuals, 

(iii) owned by a corporation, all the shares of which are 

owned by aboriginal individuals, or 

(iv) owned or held in a combination of ownership structures 

described in subparagraph (i), (ii) or (iii) 
and the purpose of the corporation is to provide loans, loan guar- 
antees, bridge financing, venture capital, lease financing, surety 
bonding or other similar financing services to aboriginal enter- 
prises; or 


(b) prescribed assistance within the meaning assigned by section 
6702. 


Proposed Addition —Reg. 7300(c), 
(c) an amount that is the portion of a student loan forgiven — 
under section 9.2 of the Canada Student Financial Assistance 
_ Act or under section 11.1 of the Canada Student Loans Act. 
Application: S.C. 2011, c. 24 (Bill C-13, Royal Assent December 15, 2011), s. 
added para. 7300(c), in force when S.C. 2011, ¢. 24, s. 153 is proclaimed 2 
Technical Notes: Section 7300 prescribes amounts for the purposes of paragraph 
12(1)(x) of the Act. An inducement, reimbursement or other form of benefit that is’ 


© 
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 . included in computing the income 


Related Provisions: ITA 80(1)“excluded obligation’(a)(i) — Debt foreivenes rules 
do not apply to prescribed amount. 


History: Para. 7300(a) amended by P.C. 1991-729, April 18, 1991, Canada Gazette, 
Part II, May 8, 1991, to substitute subparas. (i) to (iv) for “owned by aboriginal 
individuals”. 


S. 7300 amended'by P.C. 1990-213, February 8, 1990, Canada Gazette, Part II, Febru- 
ary 28, 1990, to add para. (a), applicable to amounts received after May 22, 1985. 


Definitions [Reg. 7300]: “amount” — ITA 248(1); “corporation” —ITA 248(1), 
Tier ee aIOr, Act 35(1); “individual”, “prescribed”, “share” Tee 248(1); “taxation 
year” —ITA 249; “trust” —ITA 104(1), 248(1), (3). 


Forms: T2124: Statement of business activities. 


7301. [Repealed] 


History: S. 7301 repealed by P.C..2001-1378, s. 6, Auaistely 2001, Canada Gazette, 
Part II, August 15, 2001, effective August 15, 2001. 


S. 7301 added by P.C. 1987-2168, October 22, 1987, Canada Gazette, Part II, Novem- 
ber 11, 1987. 


7302, 7303. [Revoked] 


History: Ss. 7302, 7303 revoked by P.C. 1993-1688, s. 1, August 26, 1993, Canada 
Gazette, Part II, September 8, 1993, applicable to 1993 et seq. 


Ss. 7302, 7303 added by P:C. 1988-1105, June 6, 1988, Canada Gazette, Part II, June 
22, 1988, applicable to 1987 et seq. 


7303.1 (1) [Prescribed northern zone] — An area isa pre- 
scribed northern zone for a taxation year for the purposes of section 
110.7 of the Act where it is 


(a) the Yukon Territory, the Northwest Territories or Nunavut; 


(b) those parts of British Columbia, Alberta and Saskatchewan 
that lie north of 57°30'N latitude; 


(c) that part of Manitoba that lies 

(i) north of 56°20'N latitude, or 

(ii) north of 52°30'N latitude and east of 95°25'W longitude; 
(d) that part of Ontario that lies 

(i) north of 52°30'N latitude, or 

(ii) north of 51°05'N latitude and east of 89°10'W longitude; 
(e) that part of Quebec that lies 

(i) north of 51°05'N latitude, or 


(ii) north of the Gulf of St. Lawrence and east of 63°00'W 
longitude; or 


(f) Labrador, including Belle Isle. 


(2) [Prescribed intermediate zone] — An area is a prescribed 
intermediate zone for a taxation year for the purposes of section 
110.7 of the Act where it is the Queen Charlotte Islands, Anticosti 
Island, the Magdalen Islands or Sable Island, or where it is not part 
of a prescribed northern zone referred to in subsection (1) for the 
year and is 
(a) that part of British Columbia that lies 
(i) north of 55°35'N latitude, 
(ii) north of 55°00'N latitude and east of 122°00'W longitude, 
or 
(iii) north ‘of 55°13'N latitude and. east of 123°16'W 
longitude; 
(b) that part of Alberta that lies north of 55°00'N latitude; 
(c) that part of Saskatchewan that lies 


(i) north of 55°00'N latitude, 
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(ii) north of 54°15'N latitude and east of 107°00'W longitude, 
or 


(iii) north of 53°20'N latitude ane east of 103°00"W 
longitude; 


(d) that part of Manitoba that lies 
(i) north of 53°20'N latitude, 


(ii) north of 52°10'N latitude and east of 97°40'W longitude, 
or 


(iii) north of 51°30'N latitude and east of 96°00'W longitude; 
(e) that part of Ontario that lies north of 50°35'N latitude; or 
(f) that part of Quebec that lies 

(i) north of 50°35'N latitude and west of 79°00'W longitude, 


(ii) north of 49°00'N latitude, east of 79°00'W longitude and 
west of 74°00'W longitude, 


(iii) north of 50°00'N latitude, east of 74°00'W longitude and 
west of 70°00'W longitude, 
(iv) north of 50°45'N latitude, east of 70°00"W longitude and 
west of 65°30'W longitude, or 
(v) north of the Gulf of St. Lawrence, east of 65°30'W longi- 
tude and west. of 63°00'W longitude. 
History [Reg. 7303.1]: Para. 7303.1(1)(a) amended to add reference to. Nunavut by 
2007, c. 35, subsec. 79(1), applicable after March 31, 1999. 
Para: 7303.1(2)(a)@ii) added by 2007, .c.. 35, subsec..79(2), applicable to 2007 et seq. 
S. 7303.1 enacted by P.C. 1993-1688, s. 2, August 26, 1993, Canada Gazette, Part Il, 
September 8, 1993, applicable to 1988 et seq. 
Definitions [Reg. 7303.1]: “prescribed” — ITA 248(1); “taxation'year” —ITA 249. 
Remission Orders [Reg. 7303.1]: Prescribed Areas Forward Averaging Remission 


Order, P.C. 1994-109 (remission for certain residents of prescribed areas who filed 
forward averaging elections for 1987). 


Interpretation Bulletins [Reg. 7303.1]: IT-91R4: Employment at special work 
sites or remote work locations. 


Forms [Reg. 7303.1]: T4039: Northern residents deductions — places in prescribed 
zones [guide]. 


7304. (1) In this section, 
“member of the taxpayer’s household” includes the taxpayer; 


“designated city’? means St. John’s, Halifax, Moncton, Quebec 
City, Montreal, Ottawa, Toronto, North Bay, Winnipeg, Saskatoon, 
Calgary, Edmonton and Vancouver. 


(2) [Trip cost] — For the purposes of this section, the trip cost to a 
taxpayer in respect of a trip made by an individual who, at the time 
the trip was made, was a member of the taxpayer’s household is the 
least of 
(a) the aggregate of 
(1) the value of travel assistance, if any, provided by the tax- 
payer’s employer, in respect of travelling expenses for the 
trip, and 
(ii) the amount, if any, received by the taxpayer from his em- 
ployer in respect of travelling expenses for the trip, 
(b) the aggregate of 
(i) the value of travel assistance, if any, provided by the tax- 
payer’s employer in respect of travelling expenses for the 
trip, and 
(ii) travelling expenses incurred by the taxpayer for the trip, 
and 
(c) the lowest return airfare, ordinarily available, at the time the 
trip was made, to the individual for flights between the place in 
which the individual resided immediately before the trip, or the 
airport nearest thereto, and the designated city that is nearest to 
that place. 


(3) [Period travel cost] — For the purposes of subsection (4), the 
“period travel cost” to a taxpayer for a period in a taxation year, in 
respect of an individual who was a member of the taxpayer’s house- 
hold at any time during the period, is the total of the trip costs to the 


2139 


m) 
c 
fe) 

= 

San 
| 
D 
® 

oc 


Reg. 
S. 7304(3) 


taxpayer in respect of all trips that were made by the individual at a 
time when the individual was a member of the taxpayer’s household 
where the trips may reasonably be considered to relate to the period. 


(4) [Travel assistance — prescribed amount] — For the pur- 
poses of clause 110.7(1)(a)(i)(A) of the Act, the prescribed amount 
in respect of a taxpayer for a period in a taxation year is the lesser 
of 

(a) the total of 


(i) the value of travel assistance, if any, provided in the pe- 
riod by the taxpayer’s employer in respect of travelling ex- 
penses for trips, each of which was made by an individual 
who, at the time the trip was made, was a member of the 
taxpayer's household, where the trips may reasonably be 
considered to relate to the period, and 


(ii) the amount, if any, received in the period by the taxpayer 
from the taxpayer’s employer in respect of travelling ex- 
penses for trips, each of which was made by an individual 
who, at the time the trip was made, was a member of the 
taxpayer's household, where the trips may reasonably be 
considered to relate to the period; and 


(b) the total of all the period travel costs to the taxpayer for the 
period in respect of all individuals who were members of the 
taxpayer's household at any time in the period. 
History: Para. 7304(2)(c), subsecs. 7304(3), (4) amended by P.C. 1993-1688, s. 3, 
August 26, 1993, Canada Gazette, Part II, September 8, 1993, applicable to 1988 er 
seq. 
S. 7304 added by P.C. 1988-1105, s. 3, June 6, 1988, Canada Gazette, Part II, June 22, 
1988, applicable to 1987 et seq. 
Definitions [Reg. 7304]: “amount” —ITA ° 248(1): “designated city’ — Reg. 
7304(1); “employer”, “individual” — ITA 248(1); “member of the taxpayer's house- 
hold” — Reg. 7304(1); “period travel cost” Reg. 7304(3); “prescribed” — ITA 
248(1); “taxation year’ —ITA 249; “taxpayer? —ITA 248(1); “trip cost” — Reg. 
7304(2). 


7305. [Prescribed drought regions] — For the purposes of 
subsection 80.3(4) of the Act, prescribed drought regions in respect 
of 


(a) the 1995 calendar year are 


(i) in Manitoba, the Local Government Districts of Alonsa, 
Fisher, Grahamdale, Grand Rapids and Mountain (South), 
the areas designated under The Northern Affairs Act (Mani- 
toba) as the communities of Camperville, Crane River, Duck 
Bay, Homebrook, Mallard, Meadow Portage, Rock Ridge, 
Spence Lake and Waterhen, the Rural Municipalities of Erik- 
sdale, Lawrence, Mossey River, Ste. Rose and Siglunes, and 
Skownan, 


(ii) in Saskatchewan, the Rural Municipalities of Antelope 
Park, Battle River, Beaver River, Biggar, Blaine Lake, Bri- 
tannia, Buffalo, Cut Knife, Douglas, Eagle Creek, Eldon, Eye 
Hill, Frenchman Butte, Glenside, Grandview, Grass Lake, 
Great Bend, Heart’s Hill, Hillsdale, Kindersley, Loon Lake, 
Manitou Lake, Mariposa, Mayfield, Meadow Lake, Med- 
stead, Meeting Lake, Meota, Mervin, Milton, Mountain 
View, North Battleford, Oakdale, Paynton, Parkdale, Perdue, 
Pleasant Valley, Prairie, Prairiedale, Progress, Redberry, 
Reford, Round Hill, Round Valley, Rosemont, Senlac, Spir- 
itwood, Tramping Lake, Turtle River, Wilton and Winslow, 
and 

(iii) in Alberta, the Counties of Beaver, Camrose, Flagstaff, 
Lamont, Minburn, Paintearth, Smoky Lake, St. Paul, Strath- 
cona, Thorhild, Two Hills and Vermilion River, the Munici- 
pal Districts of Bonnyville, MacKenzie, Northern Lights, 
Provost and Wainwright, and Special Areas 2, 3 and 4: 


(b) the 1997 calendar year are 
(i) in Ontario, the Counties of Hastings and Renfrew, 
(ii) Nova Scotia, 
(ili) in Manitoba, the Rural Municipalities of Albert, Alonsa, 
Archie, Arthur, Birtle, Boulton, Brenda, Cameron, Clanwil- 


2140 


Income Tax Regulations 


liam, Dauphin, Edward, Ellice, Glenella, Grahamdale, Harri- 
son, Lakeview, Langford, Lansdowne, Lawrence, McCreary, 
Miniota, Minto, Morton, Ochre River, Park (South), Pipe- 
stone, Rosedale, Rossburn, Russell, Ste. Rose, Shellmouth, 
Shoal Lake, Sifton, Siglunes, Silver Creek, Strathclair, Turtle 
Mountain, Wallace, Westbourne, Whitewater and 
Winchester, 


(iv) in Saskatchewan, the Rural Municipalities of Abernethy, 
Antelope Park, Antler, Argyle, Baildon, Bengough, Benson, 
Big Stick, Biggar, Bratt’s Lake, Brock, Brokenshell, Brown- 
ing, Buchanan, Calder, Caledonia, Cambria, Cana, Chester, 
Chesterfield, Churchbridge, Clinworth, Coalfields, Cote, 
Cymri, Deer Forks, Elcapo, Elmsthorpe, Emerald, Enniskil- 
len, Enterprise, Estevan, Excel, Eye Hill, Fertile Belt, Fill- 
more, Foam Lake, Francis, Fox Valley, Garry, Glenside, 
Golden West, Good Lake, Grandview, Grass Lake, Grayson, 
Griffin, Happyland, Happy Valley, Hart Butte, Hazelwood, 
Heart’s Hill, Indian Head, Insinger, Ituna Bon Accord, In- 
vermay, Kellross, Key West, Keys, Kingsley, Lajord, Lake 
Alma, Lake Johnston, Lake of The Rivers, Langenburg, Lau- 
rier, Lipton, Livingston, Lomond, Maple Creek, Mariposa, 
Martin, Maryfield, McLeod, Milton, Montmartre, Moose 
Creek, Moose Jaw, Moose Mountain, Moosomin, Mountain 
View, Mount Pleasant, North Qu’Appelle, Norton, Oakdale, 
Orkney, Old Post, Poplar Valley, Prairie, Prairiedale, Pro- 
gress, Reciprocity, Redburn, Reford, Rocanville, Rosemount, 
St. Philips, Saltcoats, Scott, Silverwood, Sliding Hills, Souris 
Valley, South Qu’Appelle, Spy Kill, Stanley, Stonehenge, 
Storthoaks, Surprise Valley, Tecumseh, Terrell; The Gap, 
Tramping Lake, Tullymet, Wallace, Walpole, Waverley, 
Wawken, Wellington, Weyburn, Willow Bunch, Willowdale, 
Winslow and Wolseley, and 


(v) in Alberta, the County of Forty Mile, the Municipal Dis- 
tricts of Acadia Valley, Cypress, Pincher Creek, Provost and 
Willow Creek, and Special Areas 2, 3 and 4; 


(c) the 1998 calendar year are 


(i) in Ontario, the Counties of Bruce, Grey, Huron and Ox- 
ford, and the Districts of Nipissing, Parry Sound, Sudbury 
and Thunder Bay, 


(ii) in Nova Scotia, the Counties of Annapolis, Colchester, 
Cumberland, Digby, Hants and Kings, © 


(ili) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Antelope Park, Arlington, Auvergne, Battle River, Bayne, 
Beaver River, Biggar, Blaine Lake, Blucher, Bone Creek, 
Britannia, Buffalo, Canaan, Chaplin, Chesterfield, Clinworth, 
Corman Park, Coteau, Coulee, Cut Knife, Douglas, Dundurn, 
Eagle Creek, Eldon, Enfield, Excelsior, Eye Hill, Fertile Val- 
ley, Frenchman Butte, Frontier, Glen Bain, Glen McPherson, 
Glenside, Grandview, Grant, Grass Lake, Grassy Creek, 
Gravelbourg, Great Bend, Harris, Hart Butte, Heart’s Hill, 
Hillsdale, Kindersley, King George, Lac Pelletier, Lacadena, 
Laird, Lake of The Rivers, Lawtonia, Lone Tree, Loon Lake, 
Loreburn, Mankota, Manitou. Lake, Maple Bush, Mariposa, 
Marriott, Mayfield, Meadow Lake, Medstead, Meeting Lake, 
Meota, Mervin, Milden, Milton, Miry Creek, Monet, Mont- 
rose, Morse, Mountain View, Newcombe, North Battleford, 
Oakdale, Old Post, Parkdale, Paynton, Perdue, Pinto Creek, 
Pleasant Valley, Poplar Valley, Prairie, Prairiedale, Progress, 
Redberry, Reford, Reno, Riverside, Rosedale, Rosemount, 
Round Hill, Round Valley, Rosthern, Rudy, St. Andrews, 
Saskatchewan Landing, Senlac, Shamrock, Snipe Lake, 
Stonehenge, Swift Current, Tramping Lake, Turtle River, 
Val Marie, Vanscoy, Victory, Waverly, Webb, Whiska 
Creek, White Valley, Willow Bunch, Wilton, Winslow, Wise 
Creek, and Wood River, and 


(iv) in Alberta, the Counties of Beaver, Camrose, Flagstaff, 
Grande Prairie, Lamont, Minburn, Paintearth, St. Paul, 
Smoky Lake, Stettler, Two Hills and Vermilion River, the 
Municipal Districts of Acadia, Big Lakes, Birch Hills, Bon- 
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nyville, Clear Hills; East Peace, Fairview, Greenview, North- 
ern Lights, Peace, Provost; Saddle Hills, Smoky River, Spirit 
River,, Starland, Wainwright.and venowhees. and. Special 
Areas 2, 3 and 4; 


(d) the 1999 calendar year are 5, 
(i) in Nova Scotia, the Counties of? esol Dolthester, 


’ Cumberland, Digby, Hants, Kings and Yarmouth, 
(ii) in British Columbia, the Peace River Regional District, 


(iii) in Saskatchewan, the Rural Municipalities of Beaver 
River and Loon Lake, and 


(iv) in Alberta, the Counties of Athabaska, Barrhead, Birch 
Hills, Grande Prairie, Lac Ste. Anne, Lakeland, Lamont, Sad- 
dle Hills, Smoky Lake, St. Paul, Thorhild, Two Hills, 
Westlock and Woodlands, and the Municipal Districts of Big 
_Lakes, Bonnyville, Clear Hills, East Peace, Fairview, Green- 

view, Lesser Slave Lake,, MacKenzie, Northern Lights, 
Peace, Smoky River, and Spirit River; 


(e) the 2000 calendar year-are » 


(i) in British Columbia, ‘the Regional District. of East 
‘Kootenay, 


(ii) in Saskatchewan, the Rural Municipalities of Antelope 
Park, Battle River, Big Stick, Biggar, Blaine Lake, Buffalo, 
Chesterfield, Clinworth, Cut Knife, Deer Forks, Douglas, 
Duck Lake, Eagle Creek, Enterprise, Eye Hill, Fox. Valley, 
Glenside, Grandview, Grass‘ Lake, Great’ Bend, Happyland, 
Hearth’s Hill, Kindersley, Laird, Leask, Maple Creek, Mari- 
posa, Marriott, Mayfield, Meeting Lake, Milton, Mountain 
View, Newcombe, North Battleford, Oakdale, Paynton, 
. Piapot,, Pleasant Valley, Prairiedale, Progress, Redberry, 
Reford, Reno, Rosemount, Rosthern, Round Valley, Senlac, 
St. Louis, Tramping Lake and Winslow, and 


(iii) in Alberta, the Counties of, Barrhead, Birch Hills, Card- 
ston, Cypress, Flagstaff, Forty ,Mile,. Grande.) Prairie, 
Kneehill, Lac Ste,,Anne, Lethbridge, Newell, Paintearth, 
Saddle Hills, Starland, Stettler, Vulcan, Warner, Wheatland 
and. Woodlands, the, Improvement Districts of Kananaskis 
and, Waterton, the Municipal Districts of..Acadia, Fairview, 
Foothills, Greenview, Peace, Pincher Creek,, Provost, Ranch- 
land, Smoky, River, Spirit. River, Taber and Willow, Creek, 
and, the Municipality of Crowsnest Pass and Special. Areas 2, 
3, and 4; 


(f) the 2001 calendar year are 


(i) in Ontario, the Counties of Elgin, Essex, Haldimand, Has- 
tings, Huron, Lambton, Lanark, Lennox and Addington, 
Middlesex, Norfolk, Northumberland, Oxford and Renfrew, 
the United Counties of Leeds and Grenville, the Frontenac 
Management Board, the Regional Municipality of Niagara, 
the Cities of Brant County, Brantford, Hamilton, Ottawa and 
Prince Edward County and the Municipality of Chatham- 
Kent, 

(ii) in Quebec, the Magdalen Islands, 

Giii).in Nova Scotia, the Counties of Annapolis, Antigonish, 
Cape.Breton, Colchester, Cumberland, Digby, Hants, Inver- 
hess, Kings, Pictou, Richmond and Victoria, 

(iv) in New Brunswick, the Counties of, Albert, Kent and 
, Westmorland, 

(v) in Manitoba, the Rural Municipality “iE Kelsey, 

(vi) in British Columbia, the Regional Districts of Central 
Kootenay, East Kootenay, Kootenay Boundary and Okana- 
gan-Similkameen, 

(vii) Prince Edward Island, : 

(viii) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Abernethy, Antelope Park, Arborfield, Arlington, Arm River, 
Auvergne, Baildon, Barrier Valley, Battle River, Bayne, Bea- 
ver River, Bengough, Big.Arm, Big Quill, Big River, Big 
Stick, Biggar, Birch Hills; Bjorkdale, Blaine Lake, Blucher, 
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Bone Creek, Bratt’s Lake, Britannia, Brokenshell, Buchanan, 
Buckland, Buffalo, Calder, Caledonia, . Cana, Canaan, 
Canwood, Carmichael, Caron,, Chaplin, Chester, Chester- 
field, Churchbridge, Clayton, Clinworth, Colonsay, Con- 
naught, Corman Park, Cote, Coteau, Coulee, Craik, Cupar, 


Cut Knife, Deer Forks, Douglas, Duck Lake,’ Dufferin, 


Dundurn, Eagle Creek, Edenwold, Elcapo, Eldon) Elfros, 


Elmsthorpe, Emerald, Enfield; Enterprise, Excel, Excelsior, 


Eye Hill, Eyebrow, Fertile Valley, Fish’ Creek, Flett’s 


_< Springs, Foam Lake, Fox Valley, Francis, Frenchman Butte, 


Frontier, Garden River, Garry, Glen Bain, Glen Mcpherson, 
Glenside, Good Lake, Grandview, Grant, Grass’ Lake, Grassy 
Creek, Gravelbourg, Grayson, Great Bend, Gull Lake, Happy 
Valley, Happyland, Harris, Hart Butte, Hazel Dell, Heart’s 
Hill, Hillsborough, Hillsdale, Hoodoo,’ Hudson Bay, Hum- 
boldt, Huron, Indian Head, Insinger, Invergordon, Invermay, 
Ituna Bon Accord, Kellross, Kelvington, Key West, Keys, 
Kindersley, King George, Kingsléy, Kinistino, Kutawa, Lac 


“Pelletier, Lacadena, Laird, Lajord} Lake Johnston, Lake Le- 
nore, Lake of The Rivers, Lakeland, Lakeside, Lakeview, 


Last Mountain Valley, Lawtonia, Leask, Leroy, Lipton, Liv- 
ingston, Lone Tree, Longlaketon, Loon Lake, Loreburn, Lost 
River, Lumsden, Manitou Lake, Mankota, Maple Bush, Ma- 
ple Creek, Mariposa, Marquis, Marriott, Mayfield, Mc- 
craney, Mckillop, McLeod, Meadow Lake, Medstead; Meet- 
ing Lake, Meota, Mervin, Milden, Milton; Miry Creek, 
Monet, Montmartre, Montrose, Moose Jaw, Moose Range, 
Morris, Morse, Mount Hope,’ Mountain View, Newcombe, 
Nipawin, North Battleford, North Qu’ Appelle, Norton, Oak- 
dale, Old Post, Orkney, Paddockwood, Parkdale, Paynton, 
Pense, Perdue,’ Piapot, Pinto Creek, Pittville, Pleasant Valley, 


~-Pleasantdale, Ponass Lake, Poplar Valley, Porcupine, Prairie 


Rose, Prairiedale, 'Preéceville, Prince ‘Albert; Progress, 
Redberry, Redburn, Reford, Reno, Riverside, Rodgers, 


Rosedale, Rosemount, Rosthern, Round Hill, Round Valley, 
“Rudy, Saltcoats, Sarnia, Saskatchewan Landing; Sasman, 


Scott, Senlac, Shamrock, Shellbrook,’ Sherwood, Sliding 
Hills, Snipe Lake, South Qu’Appelle, Spalding, Spiritwood, 


St. Andrews,’ St: Louis, St. Peter, ‘St. Philips, Stanley, Star 


City, Stonehenge, Surprise Valley, Sutton, Swift Current, 
Terrell, The Gap, Three Lakes, Tisdale, Torch River, Touch- 
wood, Tramping Lake, Tullymet, Turtle River, Usborne, Val 
Marie, Vanscoy, “Victory, Viscount, Wallace, Waverley, 


~ Webb, Wheatlands, Whiska Creek, White Valley, Willner, 


Willow Bunch, Willow Creek, Wilton, Winslow, Wise 
Creek, Wolseley, Wolverine, Wood Creek, Wood ‘River and 
Wreford, 


(ix). Alberta, and 


(x) in .Néwfoundland “and ctiaBralae the’ island of 
Newfoundland; 


(g) the 2002 calendar year are. 


(i) in Ontario, the Counties of Bruce, Elgin, Lambton and 
Middlesex, the Municipality of Chatham-Kent, the District of 
Cochrane and the Regional Municipalities of Halton: and 
Peel, 


(ii) in Manitoba, the Rural Municipalities of Albert, Alonsa, 
Archie, Argyle, Arthur, Birtle, Blanshard, Brenda, Cameron, 
Clanwilliam, Coldwell, Cornwallis, Daly, Dauphin,, Edward, 
Ellice, Elton, Eriksdale; Ethelbert, Gilbert Plains, Glenella, 
Glenwood,., Grahamdale, . Grandview,: Hamiota, , Harrison, 
Hillsburg, Kelsey, Langford, Lansdowne, Lawrence, Mc- 
Creary, Miniota, Minitonas, Minto, Morton, Mossey River, 
Mountain, North Cypress, Oakland, Ochre River, Odanah, 
Park, Pipestone, Riverside, Roblin; Rosedale, Rossburn, Rus- 
sell, Saskatchewan, Shell. River, Shellmouth-Boulton, Shoal 
Lake, Sifton, Siglunes, Silver Creek, South Cypress, St. Lau- 
rent, Ste. Rose; Strathclair, Strathcona, Swan River, Turtle 
Mountain, Wallace, Whitehead, Whitewater, Winchester and 
Woodworth, and the unorganized territory that is north of the 
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Rural Municipality of Alonsa, between that rural municipal- 
ity and the south shore of Lake Manitoba, 


(iii) in British Columbia, the Peace River Regional District, 


(iv) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Abernethy, Antelope Park, Antler, Arborfield, Argyle, Ar- 
lington, Arm River, Auvergne, Baildon, Barrier Valley, Bat- 
tle River, Bayne, Beaver River, Big Arm, Big Quill, Big 
River, Big Stick, Biggar, Birch Hills, Bjorkdale, Blaine Lake, 
Blucher, Bone Creek, Britannia, Buchanan, Buckland, Buf- 
falo, Calder, Cana, Canaan, Canwood, Carmichael, Caron, 
Chaplin, Chesterfield, Churchbridge, Clayton, Clinworth, 
Colonsay, Connaught, Corman Park, Cote, Coteau, Coulee, 
Craik, Cupar, Cut Knife, Deer Forks, Douglas, Duck Lake, 
Dufferin, Dundurn, Eagle Creek, Edenwold, Elcapo, Eldon, 
Elfros, Emerald, Enfield, Enniskillen, Enterprise, Excelsior, 
Eye Hill, Eyebrow, Fertile Belt, Fertile Valley, Fish Creek, 
Flett’s Springs, Foam Lake, Fox Valley, Frenchman Butte, 
Frontier, Garden River, Garry, Glen Bain, Glen McPherson, 
Glenside, Good Lake, Grandview, Grant, Grass Lake, Grassy 
Creek, Gravelbourg, Grayson, Great Bend, Gull Lake, Hap- 
pyland, Harris, Hazel Dell, Hazelwood, Heart’s Hill, Hills- 
borough, Hillsdale, Hoodoo, Hudson Bay, Humboldt, Huron, 
Insinger, Invergordon, Invermay, Ituna Bon Accord, Kel- 
lross, Kelvington, Keys, Kindersley, King George, Kingsley, 
Kinistino, Kutawa, Lac Pelletier, Lacadena, Laird, Lake 
Johnston, Lake Lenore, Lakeland, Lakeside, Lakeview, 
Langenburg, Last Mountain Valley, Lawtonia, Leask, Leroy, 
Lipton, Livingston, Lone Tree, Longlaketon, Loon Lake, 
Loreburn, Lost River, Lumsden, Manitou Lake, Mankota, 
Maple Bush, Maple Creek, Mariposa, Marquis, Marriott, 
Martin, Maryfield, Mayfield, McCraney, McKillop, McLeod, 
Meadow Lake, Medstead, Meeting Lake, Meota, Mervin, 
Milden, Milton, Miry Creek, Monet, Montrose, Moose 
Creek, Moose Jaw, Moose Mountain, Moose Range, 
Moosomin, Morris, Morse, Mount Hope, Mount Pleasant, 
Mountain View, Newcombe, Nipawin, North Battleford, 
North Qu’appelle, Oakdale, Orkney, Paddockwood, Park- 
dale, Paynton, Pense,, Perdue, Piapot, Pinto Creek, Pittville, 
Pleasant Valley, Pleasantdale, Ponass Lake, Porcupine, Prai- 
rie Rose, Prairiedale, Preeceville, Prince Albert, Progress, 
Reciprocity, Redberry, Redburn, Reford, Reno, Riverside, 
Rocanville, Rodgers, Rosedale, Rosemount, Rosthern, Round 
Hill, Round Valley, Rudy, Saltcoats, Sarnia, Saskatchewan 
Landing, Sasman, Senlac, Shamrock, Shellbrook, Sherwood, 
Silverwood, Sliding Hills, Snipe Lake, Spalding, Spiritwood, 
Spy Hill, St. Andrews, St. Louis, St. Peter, St. Philips, Stan- 
ley, Star City, Storthoaks, Sutton, Swift Current, Three 
Lakes, Tisdale, Torch River, Touchwood, Tramping Lake, 
Tullymet, Turtle River, Usborne, Val Marie, Vanscoy, Vic- 
tory, Viscount, Wallace, Walpole, Waverley, Wawken, 
Webb, Wheatlands, Whiska Creek, White Valley, Willner, 
Willow Creek, Willowdale, Wilton, Winslow, Wise Creek, 
Wolverine, Wood. Creek, Wood River and Wreford, and 


(v) Alberta; 


(h) the 2003 calendar year are 


(i) in Manitoba, the Rural Municipalities of Albert, Alonsa, 
Archie, Argyle, Armstrong, Arthur, Bifrost, Birtle, Blan- 
shard, Brenda, Cameron, Clanwilliam, Coldwell, Cornwallis, 
Daly, Dauphin, Edward, Ellice, Elton, Eriksdale, Ethelbert, 
Fisher, Gilbert Plains, Gimli, Glenella, Glenwood, 
Grahamdale, Grandview, Hamiota, Harrison, Hillsburg, Kel- 
sey, Lakeview, Langford, Lansdowne, Lawrence, Louise, 
McCreary, Miniota, Minitonas, Minto, Morton, Mossey 
River, Mountain, North Cypress, Oakland, Ochre River, 
Odanah, Park, Pipestone, Riverside, Roblin, Rockwood, 
Rosedale, Rossburn, Russell, Saskatchewan, Shell River, 
Shellmouth-Boulton, Shoal Lake, Sifton, Siglunes, Silver 
Creek, South Cypress, St. Laurent, Ste. Rose, Strathclair, 
Strathcona, Swan River, Turtle Mountain, Wallace, West- 
bourne, Whitehead, Whitewater, Winchester, Woodlands and 
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Woodworth, the town of Grand Rapids and the Manitoba 
Census Consolidated Subdivision no. 19 (unorganized), as 
that subdivision was developed by Statistics Canada for the 
2001 Census, 


(ii) in British Columbia, the Regional Districts of Bulkley- 
Nechako, Cariboo, Central Kootenay, Central Okanagan, Co- 
lumbia-Shuswap, East Kootenay, Fort Nelson-Liard, Fraser- 


_ Fort George, Kootenay Boundary, North Okanagan, Okana- 


gan-Similkameen, Peace River, Spallumcheen, Squamish- 
Lillooet and Thompson-Nicola, 


(iii) in Saskatchewan, the Rural Municipalities of Aberdeen, 
Abernethy, Antelope Park, Antler, Arborfield, Argyle, Bar- 
ner Valley, Battle River, Bayne, Beaver River, Benson, Big 
Quill, Big River, Biggar, Birch Hills, Bjorkdale, Blaine Lake, 
Blucher, Britannia, Brock, — Brokenshell, Browning, 
Buchanan, Buckland, Buffalo, Calder, Cana, Canaan, 
Canwood, Chesterfield, Churchbridge, Clayton, Clinworth, 
Coalfields, Colonsay, Connaught, Corman Park, Cote, Co- 
teau, Coulee, Cupar, Cut Knife, Cymri, Deer Forks, Douglas, 
Duck Lake, Dufferin, Dundurn, Eagle Creek, Edenwold, El- 
capo, Eldon, Elfros, Emerald, Enniskillen, Excelsior, Fertile 
Belt, Fertile Valley, Fish Creek, Flett’s Springs, Foam Lake, 
Frenchman Butte, Garden River, Garry, Glenside, Good 
Lake, Grandview, Grant, Grayson, Great Bend, Griffin, Hap- 
pyland, Harris, Hazel Dell, Hazelwood, Hillsdale, Hoodoo, 
Hudson Bay, Humboldt, Insinger, Invergordon, Invermay, 
Ituna Bon Accord, Kellross, Kelvington, Keys, Kindersley, 
King George, Kingsley, Kinistino, Kutawa, Lacadena, Laird, 
Lake Lenore, Lakeland, Lakeside, Lakeview, Langenburg, 
Last Mountain Valley, Leask, Leroy, Lipton, Livingston, 
Longlaketon, Loon Lake, Lumsden, Marriott, Martin, Mary- 
field, Mayfield, McKillop, McLeod, Meadow Lake, Med- 
stead, Meeting Lake, Meota, Mervin, Milden, Milton, Miry 
Creek, Monet, Montrose, Moose Creek, Moose Mountain, 
Moose Range, Moosomin, Morse, Mount Hope, Mount 
Pleasant, Mountain View, Newcombe, Nipawin, North Bat- 
tleford, North Qu’appelle, Oakdale, Orkney, Paddockwood, 
Parkdale, Paynton, Pense, Perdue, Pittville, Pleasant Valley, 
Pleasantdale, Ponass Lake, Porcupine, Prairie Rose, 
Prairiedale, Preeceville, Prince Albert, Reciprocity, 
Redberry, Redburn, Reford, Riverside, Rocanville, 
Rosemount, Rosthern, Round Hill, Rudy, Saltcoats, Sarnia, 
Saskatchewan Landing, Sasman, Shellbrook, Sherwood, 
Silverwood, Sliding Hills, Snipe Lake, Spalding, Spiritwood, 
Spy Hill, St. Andrews, St. Louis, St. Peter, St. Philips, Stan- 
ley, Star City, Storthoaks, Swift Current, Tecumseh, Three 
Lakes, Tisdale, Torch River, Touchwood, Tullymet, Turtle 
River, Usborne, Vanscoy, Victory, Viscount, Wallace, Wal- 
pole, Wawken, Webb, Weyburn, Willow Creek, Willowdale, 
Winslow and Wolverine, and 


(iv) in Alberta, the Counties of Athabasca, Barrhead, Birch 
Hills, Brazeau, Cardston, Clearwater, Grande Prairie, 
Kneehill, Lac Ste. Anne, Lacombe, Lakeland, Leduc, Moun- 
tain View, Northern Sunrise, Parkland, Ponoka, Red Deer, 
Saddle Hills, Starland, Thorhild, Wetaskiwin, Woodlands 
and Yellowhead, the improvement districts of Banff, Jasper 
Park, Kananaskis, Waterton and Wilmore Wilderness, the 
municipal districts of Acadia, Big Lakes, Bighorn, Bon- 
nyville, Clear Hills, Fairview, Greenview, MacKenzie, 
Northern Lights, Peace, Pincher Creek, Ranchland, Smoky 
River, Spirit River and Willow Creek, the municipalities of 
Crowsnest Pass and Jasper, and special areas 3 and 4; 


(i) the 2004 calendar year are 


(1) in British Columbia, the Regional District of Fort Nelson- 
Liard, and 


(ii) in Alberta, the Counties of Beaver, Camrose, Flagstaff, 
Paintearth, Starland and Stettler, the Municipal Districts of 
Acadia, Clear Hills, Fairview, Mackenzie and Northern 
Lights, and Special Areas 2, 3 and 4; 
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(j) the 2006 calendar year are 


(i) in Ontario, the Territorial Districts of Algoma, Kenora, 
Manitoulin, Rainy River and Thunder Bay, 


(ii) in British Columbia, the Regional Districts of Bulkley- 
Nechako, Cariboo, Fraser-Fort George, Kitimat-Stikine and 
Peace River, © 


(ii1) in Saskatchewan, the Rural Municipalities of Arlington, 
Auvergne, Bengough, Big Stick, Bone Creek, Carmichael, 
Clinworth, Frontier, Glen McPherson, Grassy Creek, Gull 
Lake, Happy Valley, Hart Butte, Lac Pelletier, Lake Alma, 
Laurier, Lone Tree, Mankota, Maple Creek, Miry Creek, Old 
Post, Piapot, Pittville, Poplar Valley, Reno, Surprise Valley, 
The Gap, Val Marie, Waverley, Webb, Whiska Creek, White 
Valley, Willow Bunch and Wise Creek, and 

(iv) in Alberta, the Counties of Clear Hills, Grande Prairie 


and Saddle Hills and the Municipal Districts of Greenview 
and Northern Lights; 


(k) the 2007 calendar year are 


(i) in Ontario, the Cities of Hamilton, Kawartha Lakes and 
Toronto, the Counties of Brant, Bruce, Dufferin, Elgin, Es- 
sex, Frontenac, Grey, Haldimand, Hastings, Huron, 
Lambton, Lennox and Addington, Middlesex, Northumber- 
land, Norfolk, Oxford, Perth, Peterborough, Prince Edward, 
Simcoe and Wellington, the Municipality of Chatham-Kent, 
the Regional Municipalities of Durham, Halton, Niagara, 
Peel, Waterloo and York, the Territorial Districts of Algoma, 
Manitoulin and Thunder Bay and the United Counties of 
Leeds and Grenville, 


(ii) in British Columbia, the Regional Districts of Central 
Kootenay, East Kootenay, Kootenay Boundary and Okana- 
gan-Similkameen, 


(iii) in Saskatchewan, the Rural Municipalities of Arlington, 
Auvergne, Bengough, Big Stick, Bone Creek, Carmichael, 
Coulee, Excel, Excelsior, Frontier, Glen Bain, Glen McPher- 
son, Grassy Creek, Gull Lake, Happy Valley, Hart Butte, Lac 
Pelletier, Lake of the Rivers, Lawtonia, Lone Tree, Mankota, 
Maple Creek, Miry Creek, Morse, Old Post, Piapot, Pinto 
Creek, Pittville, Poplar Valley, Reno, Riverside, Saskatche- 
wan Landing, Stonehenge, Swift Current, Val Marie, 
Waverley, Webb, Whiska Creek, White Valley, Willow 
Bunch, Wise Creek and Wood River, and 

(iv) in Alberta, the Counties of Cardston, Cypress, Forty 
Mile, Lethbridge and Warner, the Municipal Districts of 
Pincher Creek, Ranchland, Taber and Willow Creek and the 
Municipality of Crowsnest Pass; 


(1) the 2008 calendar year are 


(i) in Manitoba, the Municipality of Killarney-Turtle Moun- 
tain and the Rural Municipalities of Albert, Arthur, Brenda, 
Cameron, Edward, Glenwood, Morton, Pipestone, Riverside, 
Sifton, Whitewater and Winchester, 


(ii) in British Columbia, the Regional Districts of Central 
Kootenay, East Kootenay, Kootenay Boundary and Peace 
River, 


(iii) in Saskatchewan, the Rural Municipalities of Argyle, Ar- 
lington, Auvergne, Baildon, Bengough, Benson, Bone Creek, 
Bratt’s Lake, Brokenshell, Browning, Caledonia, Cambria, 
Caron, Coalfields, Cymri, Elmsthorpe, Enniskillen, Estevan, 
Excel, Francis, Frontier, Glen Bain, Glen McPherson, Grassy 
Creek, Gravelbourg, Griffin, Hillsborough, Happy Valley, 
Hart Butte, Key West, Lac Pelletier, Lajord, Lake Alma, 
Lake Johnston, Lake of the Rivers, Laurier, Lomond, Lone 
Tree, Mankota, Marquis, Moose Creek, Moose Jaw, Mount 
Pleasant, Norton, Old Post, Pense, Pinto Creek, Poplar Val- 
ley, Redburn, Reciprocity, Rodgers, Scott, Shamrock, Sher- 
wood, Souris Valley, Surprise Valley, Stonehenge, 
Storthoaks, Sutton, Tecumseh, Terrell, The Gap, Val Marie, 
Waverley, Wellington, Weyburn, Whiska Creek, White Val- 
ley, Willow Bunch, Wise Creek and Wood River, and 
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(iv) in Alberta, the Counties of Birch Hills, Clear Hills, 
Grande Prairie and Saddle Hills and the Municipal Districts 
of Fairview and Spirit River; and 


(m) the 2009 calendar year are 


(i) in Manitoba, the Rural Municipalities of Albert, Archie. 
Arthur, Birtle, Brenda, Cameron, Clanwilliam, Edward, E]l- 
lice, Harrison, Hillsburg, Miniota, Minitonas, Park, Pipe- 
stone, Rossburn, Russell, Shellmouth-Boulton, Shell River, 
Shoal Lake, Sifton, Silver Creek, Strathclair, Swan River, 
Wallace, Winchester and Woodworth and Census Division 
No. 20, Unorganized, South Part, as developed by Statistics 
Canada for the 2006 Census, 


(ii) in British Columbia, the Census Subdivisions Bulkley- 
Nechako B and E, Cariboo D, E, G, H and J to L, Central 
Kootenay A to E, G, H, J and K, Central Okanagan, Central 
Okanagan J, Columbia-Shuswap C to F, Kootenay Boundary 
B to E, North Okanagan B and D to F, Okanagan- 
Similkameen A to H, Peace River C to E, Spallumcheen, 
Squamish-Lillooet A to C and Thompson-Nicola A (Wells 
Gray Country), B (Thompson Headwaters), E (Bonaparte 
Plateau), I (Blue Sky Country), J (Copper Desert Country), 
L, M, N, O (Lower North Thompson) and P (Rivers and the 
Peaks), as these subdivisions were developed by Statistics 
Canada for the 2006 Census, 


(ili) in Saskatchewan, the Rural Municipalities of Aberdeen, 


Antelope Park, Antler, Argyle, Arlington, Auvergne, Battle 
River, Beaver River, Benson, Biggar, Blucher, Bone Creek, 
Britannia, Brock, Browning, Buchanan, Buffalo, Calder, 
Cana, Canaan, Chaplin, Chesterfield, Churchbridge, Clayton, 
Clinworth, Coalfields, Corman Park, Cote, Coteau, Coulee, 
Cut Knife, Deer Forks, Dundurn, Eagle Creek, Elcapo, 
Eldon, Emerald, Enfield, Enniskillen, Estevan, Excelsior, 
Eye Hill, Fertile Belt, Fertile Valley, Foam Lake, Fox Valley, 
Frenchman Butte, Frontier, Garry, Glen Bain, Glen McPher- 
son, Glenside, Good Lake, Grandview, Grant, Grass Lake, 
Grassy Creek, Gravelbourg, Grayson, Happyland, Harris, 
Hazel Dell, Hazelwood, Heart’s Hill, Hillsdale, Insinger, In- 
vermay, Keys, Kindersley, King George, Kingsley, La- 
cadena, Lac Pelletier, Lawtonia, Langenburg, Livingston, 
Lone Tree, Loon Lake, Loreburn, Manitou Lake, Mankota, 
Maple Bush, Mariposa, Marriott, Martin, Maryfield, May- 
field, McLeod, Meadow Lake, Meota, Mervin, Milden, 
Milton, Miry Creek, Monet, Montrose, Moose Creek, Moose 
Mountain, Moosomin, Morse, Mountain View, Mount Pleas- 
ant, Newcombe, North Battleford, Oakdale, Orkney, Park- 
dale, Paynton, Perdue, Pinto Creek, Pittville, Pleasant Valley, 
Prairiedale, Preeceville, Progress, Reciprocity, Reford, Reno, 
Riverside, Rocanville, Rosedale, Rosemount, Round Valley, 
Rudy, Saltcoats, Saskatchewan Landing, Senlac, Shamrock, 
Silverwood, Sliding Hills, Snipe Lake, Spy Hill, St. An- 
drews, St. Philips, Stanley, Storthoaks, Swift Current, Te- 
cumseh, Tramping Lake, Turtle River, Val Marie, Vanscoy, 
Victory, Wallace, Walpole, Waverley, Wawken, Webb, 
Whiska Creek, White Valley, Willowdale, Wilton, Winslow, 
Wise Creek and Wood River, and 


(iv) in Alberta, the Cities of Calgary and Edmonton, the 
Counties of Athabasca, Barrhead, Beaver, Birch Hills, 
Brazeau, Camrose, Clear Hills, Clearwater, Flagstaff, Grande 
Prairie, Kneehill, Lac La Biche, Lacombe, Lac Ste. Anne, 
Lamont, Leduc, Minburn, Mountain View, Northern Sunrise, 
Paintearth, Parkland, Ponoka, Red Deer, Rocky View, Saddle 
Hills, Smoky Lake, St. Paul, Starland, Stettler, Strathcona, 
Sturgeon, Thorhild, Two Hills, Vermilion River, Westlock, 
Wetaskiwin, Wheatland, Woodlands and Yellowhead, Im- 
provement District No. 13, the Municipal Districts of Acadia, 
Big Lakes, Bonnyville, Fairview, Greenview, Lesser Slave 
River, Northern Lights, Opportunity, Peace, Provost, Smoky 
River, Spirit River and Wainwright, Special Areas No. 2, 3 
and 4 and the Town of Drumheller. 
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Proposed Addition — Additions for B.C. for 2010 


Agriculture and Agri-Food Canada news release, Oct. 20, 2010: Government 
of Canada Supports BC Livestock Producers Affected by Drought 


British Columbia food producers suffering from drought conditions are getting help 
from the Government of Canada’s tax deferral program. 


“Our Government is committed to addressing the challenges that our farmers are fac- 
ing,” said Agriculture Minister Gerry Ritz. “This tax deferral program will help BC 
farmers struggling due to the dry, cold conditions they’ve had this year by increasing 
the money available to replenish their breeding stock for the following year.” 


The tax deferral allows eligible producers in designated areas to defer income tax on 
the sale of breeding livestock for one year to help replenish breeding stock in the fol- 
lowing year. Proceeds from deferred sales are included as income in the next tax year, 
when they may be at least partially offset by the cost of reacquiring breeding animals. 
In the case of consecutive years of designation, producers may defer ates income to 
the first year in which the area is no longer designated. 

To defer income, the breeding herd must have been reduced by at least 15%. , per 
cent of income from net sales can be deferred if the breeding herd has been reduced by 
at least 15%. In cases where the herd has been reduced ey mo e than 30%, 90% of 
income from net sales can be deferred. ; Le 


Eligible producers will be able to request this ema en Ans their 2010 income 
tax returns. Livestock producers are advised to contact their local Canada Revenue 
Agency Tax Services Office for details on the income tax provisions. 


Preliminary designation has been established based on spring moisture and summer 
rainfall, supplemented with estimates of forage yield. Final decisions and any needed 
adjustments will be made when all forage yield information is available, usually in 


December. Early designation of eligible areas will help producers make a deci- 


sions about their fall and winter livestock management decisions. 


Northern British Columbia experienced very dry conditions, well below normal tem- 
perature and low precipitation, resulting in very POO. soil moisture conditions and pas- 


ture and forage development. 

Assessment of the drought situation will continue daduchow the fall and, as more data 
about forage yields are known, tax deferral areas could be expanded. _ 

For more information on the extent of the drought or programs to assist farmers, see the 
AAFC Drought Watch site at www.agr.gc. ca/drought. 

Newly Designated British Columbia Tax Deferral Areas 
Census Subdivision Bulkley-Nechako B Census Subdivision Bulkley-Nechako Cc 
Census Subdivision Bulkley-Nechako D Census Subdivision Bulkley-Nechako & 
Census Subdivision Bulkley-Nechako F Census Subdivision Cariboo A 

Census Subdivision, Cariboo B Census Subdivision Cariboo € 

Census Subdivision Cariboo D Census Subdivision Cariboo BE _ 

Census Subdivision Cariboo F Census Subdivision Cariboo I 

Census Subdivision Cariboo K 

Census Subdivision Fraser-Fort George Co 
Census Subdivision Fraser-Fort George E 


Census Subdivision Cariboo J 

Census Subdivision Fraser-Fort George A. 
Census Subdivision Fraser-Fort George D 
Census Subdivision Fraser-Fort George F Census Subdivision Fraser-Fort George G _ 
Census Subdivision Fraser-Fort George H Census Subdivision Peace River B 
Census Subdivision Peace River C Census Subdivision Peace. River D 


Census Subdivision Peace River E 


For more information, media may contact: Media Relations. Nexiculnite and Agri-Food 


Canada, Ottawa, Ontario, 613-773-7972, 1-866-345-7972; Meagan Murdoch, Press 


Secretary, The Office of the Honourable Gerry Ritz, 613-773-1059. 


Proposed Addition — Additions for Alberta for 2010 


Agriculture and Agri-Food Canada news release, Oct. 20, 2010: Government 
of Canada Supports Alberta Livestock Producers Affected by Drought __ 


The Government of Canada is helping livestock producers struggling as a result of 
drought conditions by offering tax deferrals to an expanded list of municipalities. 


“Our Government is putting farmers first by helping producers in Alberta who are suf- 
fering due to the dry, cool season they’ve had this year,” said Agriculture Minister 
Gerry Ritz. “These tax deferrals will help farmers by increasing the — available to 
replenish their breeding stock for the following year.” 


The tax deferral allows eligible producers in designated areas to defen i income tax on 
the sale of breeding livestock for one year to help replenish breeding stock in the fol- 
lowing year. Proceeds from deferred sales are included as income in the next tax year, 
when they may be at least partially offset by the cost of reacquiring breeding animals. 
In the case of consecutive years of designation, producers may defer sales income to 
the first year in which the area is no longer designated. — 


To defer income, the breeding herd must have been reduced by. at least 15%. 30% of 
income from net sales can be deferred if the breeding herd has been reduced by at least 
15%. In cases where the herd has been reduced by more than 30%, 90% of income 
from net sales can be deferred. 


Eligible producers will be able to request this deferral when filing their 2010 income 
tax returns. Livestock producers are advised to contact their local Canada Revenue 
Agency Tax Services Office for details on the income tax provisions. 


County, of Northern Lights : 


Income Tax Regulations 


Preliminary designation has been established based on spring moisture and summer 
rainfall, supplemented with estimates of forage yield. Final decisions and any needed 
adjustments will be made when all forage yield information is ‘available, usually in 
December. Early designation of eligible areas will help producers make informed deci- 
sions about their fall and winter livestock management decisions. 
Northern Alberta experienced very dry conditions, well below normal temperature and 
low precipitation, resulting in very poor soil moisture conditions and; pasture and forage 
development. Assessment of the drought situation will continue throughout the fall and, 
as more data about forage yields are known, tax deferral areas could be expanded. 
For more information on the extent of the drought or programs to assist farmers, see the 
AAFC Drought Watch site at www.agr.gc. ca/drought. y 
Preliminary Designated Alberta Tax wr Deferral Areds 
Birch Hills County. _Clear Hills County 
Grande Prairie County No. abs 
M.D. of Big Lakes es 
"MLD. of Greenview No. 16 
M.D. of Smoky River No. 130 
_ Northem Sunrise County ~ > 
Woodlands County 


Improvement District No. 12 
M.D. of Fairview No. 136 
M.D. of Peace No. 135 
M.D. of Spirit River No. 133. 
Saddle Hills County 
Yellowhead County 


For more information, media may contact: Media Beans. arlene oi eho -Food 
Canada, Ottawa, Ontario, 613-773-7972, 1- 866-345-7972; Meagan Murdoch, sielig 
Secretary, The Office of the Honourable Gerry Ritz, 613-773- 10590 


Related Provisions: Reg. 7305.01 — Surrounded areas. 


History: Para. 7305(m) amended (for the 2009 calendar year) by P.C. 2011-205, s. 1, 
February 10, 2011, Canada Gazette, Part II, March 2, 2011, in force on March 2, 2011. 


Paras. 7305(k) (for the 2007 calendar year), 7305(1) (for the 2008. calendar year) and 
7305(m) (for the 2009 calendar year) added by 2009, c. 31, s. 16, in force on December 
15, 2009. 

Para. 7305(j) added (for the 2006 calendar year) by P.C. 2007-1444, September 27, 
2007, Canada Gazette, Part II, October 17, 2007. 

Para. 7305(i) added (for the 2004 calendar year) and subpara. 7305(h)(i) amended to 
substitute “Rural Municipalities” for “Regional Municipalities”, by P.C. 2005-1656, 
September 26, 2005, Canada Gazette, Part I, October 19, 2005. 

Para. 7305(h) added (for the 2003 calendar year) by P.C. 2004-1386, November 23, 
2004, Canada Gazette, Part II, December 15, 2004. 

Para. 7305(g) added (for the 2002 calendar year) by P.C. 2004-246, March 23, 2004, 
Canada Gazette, Part Il, April 7,.2004. 

Para, 7305(f) added (for the 2001 calendar year) by P.C. 2002-1412, August 8, 2002, 
Canada Gazette, Part Il, August 28, 2002. 

Subpara. 7305(d)(ii) amended and para. 7305(e) added by P.C. 2001-1369, August 1, 
2001, Canada Gazette, Part II, August 15, 2001, subpara. (d)(ii) applicable after 1998 
and para. (e) applicable after 1999. 

Para. 7305(d) added by P.C. 2000-1769, s. 1, December 13, 2000, Canada Gazette, 
Part II, January 3, 2001, applicable after 1998. 

Paras. 7305(a) to (c) substituted for paras. (a) to (e), by P.C. 1999-1057, June 10, 1999, 
Canada Gazette, Part II, June 23, 1999, applicable after 1994, 

Para. 7305(e) added by P.C. 1993-1210, June 8, 1993, Canada Gazette, Part II, June 
30, 1993, applicable after 1991. 

Former para. 7305(d) added by P.C. 1992-2542, December 10, 1992, Canada Gazette, 
Part II, December 30, 1992, applicable after 1990. 

S. 7305 added by P.C. 1991-464, March 14, 1991, Canada Gazette, Part Il, March 27, 
1991, applicable after 1987. 
Definitions [Reg. 7305]: 
scribed” — ITA 248(1). 


“calendar year” — Interpretation Act 37(1)(a); “pre- 


7305.01 [Prescribed drought regions — surrounded ar- 
eas] — For the purposes of subsection 80.3(4) of the Act, the pre- 
scribed drought regions in respect of a year include any particular 
area that is surrounded by a region or regions prescribed under sec- 
tion 7305 in respect of the year. 


History: S. 7305.01 added by P.C. 2000-1769, s. 2, December 13; 2000, Canada Ga- 
zette, Part II, January 3, 2001, applicable after 1987. 


7305.02 [Prescribed flood/moisture regions] — (1) For the 
purposes of subsection 80.3(4) of the Act, the following regions are 
prescribed regions of flood or excessive moisture: 


(a) in respect of the 2008 calendar year, in Manitoba, 


(i) the rural municipalities of Alonsa, Armstrong, Bifrost, 
Coldwell, Dauphin, Eriksdale, Ethelbert, Fisher, Gimli, 
Glenella, Grahamdale, Lakeview, Lawrence, McCreary, 
Mossey River, Mountain South, Ochre River, Rockwood, 
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Siglunes, St. Andrews, St. Laurent, Ste. Rose and Wood- 
lands, and 


(ii) any reserve that is contiguous to a rural municipality re- 
ferred to in subparagraph (i), or that is part of a series of con- 
tiguous reserves one of which is contiguous to a rural munic- 
ipality referred to in subparagraph (i), of the bands 
designated. as Dauphin River, Ebb and Flow, Fisher River, 
Kinonjeoshtegon First Nation, Lake Manitoba First Nation, 
Lake St. Martin, Little Saskatchewan, O-Chi-Chak-Ko-Sipi 
First Nation, Peguis, Pinaymootang First Nation, Sandy Bay 
and Skownan First Nation; and 


(b) in respect of the 2009 calendar year, in Manitoba, the rural 
municipalities of Alexander, Alonsa, Armstrong, Bifrost, 
Brokenead, Coldwell, Eriksdale, Fisher, Gimli, Grahamdale, Lac 
du Bonnet, Lawrence, Mossey River, Reynolds, Rockwood, St. 
Andrews, St. Clements, St. Laurent, Siglunes, Whitemouth and 
Woodlands, and Census Division No. 18, Unorganized, East and 
West Parts and No. 19, Unorganized, as developed by Statistics 
Canada for the 2006 Census. 


(2) For the purpose of this section, “band” and “reserve” have the 
same meaning as assigned by the Indian Act. 


sed Addition — Reg. 7305.02 — Saskatchewan 
(2010) 


Agiceinir and Agri-Food ‘Canada r news release, Nov. 5, 2010: ! Government 


a who are ae as a res 
a number of municipalities. 


To lefer income, the breeding herd must have been reduced by at least 15%. If this is 
the case, 30% of income from net sales can then be deferred. In cases where the herd 
has been reduced by more than 30%, 90% of income from net sales can be deferred. 


porta siete will be able to request this deferral whi on fins their 2010 i income 


This wiciainay desienistion’ has een eatibiistnd based on soil moisture and summer 
rainfall, supplemented with estimates of forage yield, and feed availability. Final deci- 
sions and any needed adjustments will be made when all the impacts of the excess 
moisture are known and when forage yield information is available. Early designation 
of eligible areas will help producers make aformed Reciions oO their fall and win- 


ter livestock management decisions. — 


Northeast Saskatchewan. producers experienced excessive moisture and ool A higher 
than normal precipitations throughout the spring, summer and fall seasons. This dis- 


tupted or prevented seeding of annual crops, delayed early forage growth and resulted 


in producers being unable to cut available forage crops. Some were forced to sell part 
of their breeding herd to. readjust the size of the herd to match the availability of feed 
supplies. Assessment of the excess moisture situation will continue throughout the fall 
and, as more data about forage yields are known, tax deferral areas could be expanded. 


In addition to tax deferrals, existing federal-provinci 11 Business Risk Management pro- 
grams, such as Agrilnsurance (crop insurance), AgriStability and Agrilnvest, will sig- 
nificantly help producers manage the impact of this natural disaster as the first lines of 
defence to address income shortfalls. . 


For more information on the extent of the excess moisture situation or program s a 


assist farmers, see the AAFC Drought Watch site at www.agr.gc.ca/drought. _ 

For more information, media may contact: Media Relations, Agriculture and Agri-Food 
Canada, Ottawa, Ontario, 613-773-7972, 1-866-345-7972; Meagan Murdoch, Press 
Secretary, The Office of the Honourable Gerry Ritz, 613-773-1059. : 
2010 Livestock Tax Deferral Prescribed Regions — Saskatchewan 

RM 211 Churchbridge f RM 213 Saltcoats 

RM 214 Cana RM 215 Stanley 

RM 216 Tullymet RM 217 Lipton - 


RM 367 Ponass Lake’ 


RM 373 Aberdeen 


RM 430 Invergord 


Reg. 


S. 7305.02 
RM 241 Calder 
3 Wal “RM 244 Orkney 
RM 245 Garry RM 246 Ituna Bon Accord — ae 
RM 247 Kellross “ RM 248 Touchwood NN as 


RM 271 Cote 
RM 214 Good Lake ; 
RM 276 Foam Lake. 
RM 279 Mount Hope 
RM 281 Wood Creek 


RM 273 Sliding Hills 
“RM 275 Insinger 

- RM va Emerald 

RM 280 Wreford 

_ RM. 282 McCraney | 


RM 283 Rosedale, - fouedih sa pet RM GOL St Philips, 
RM 303 Keys |. RM 304 Buchanan 
RM 305 Invermay RM 307 Elfros 
| RM 309 Prairie Rose 
RM 312 Morris 


RM. 313 Lost River 
RM 331 ee ’ 


~ RM 314 Dundurn 
RM 333 Clayton. 
RM 335 Hazel Dell 
RM 337 Lakeview 
__ RM 339 Leroy 
RM 341 Viscount 
_ RM 343 Blucher 
j RM 366 Kelvington 
RM 368 Spalding 
- RM 370 Humboldt 
RM 372 Grant 
-RM 394 Hudson Bay 
RM 397 Barrier Valley - 
RM 399 Lake Lenore 
RM 401 Hoodoo 


RM 340 Wolverine 
RM 342 Colonsay 
RM 344 Corman Park 


RM 369 St. Peter | 
RM 371 Bayne 


RM 395 Porcupine 
RM 398 Pleasantdale 
RM 400 Three Lakes 


RM 402 Fish Creek . RM 403 Rosthern — 
RM 404 Laird RM 405 Great Bend 
RM 426 Bjorkdale RM 427 Tisdale 


RM 428 Star City RM 429 Flett’s Springs 
RM 431 St. Louis 


RM 435 Redberry 


RM 434 Blaine Le 


RM 456 Arborfield a RM 457 Connaught 
RM 458 Willow Creek RM 459 Kinistino 
RM 460 Birch Hills RM 461 Prince Albert 


_ RM 464 Leask 
RM 487 Nipawin 
RM 490 Garden River 
RM 493 Shellbrook 
RM 520 Paddockwood 


RM 463 Duck Lake 7 
RM 486 Moose Range oo 
RM 488 Torch River 

RM 491 Buckland : 


RM 521 Lakeland 


Agriculture an | Agri-Food Canada news release, Feb. 9, 2011: Government 
of Canada Helps Livestock Producers in Saskatchewan and Manitoba Affected by Ex- 
C@SS Moisture 


[See text of news release Unde: Manitoba (2010), below — ed.] 
Additional 201 0 Livestock Tax Deferral Prescribed Regions .. 


Saskatchewan: 


RM 345 Vanscoy.. 


Proposed Addition — Reg. 7305.02 — Manitoba (2010) 


Agriculture and Agri-Food Canada news release, Nov. 5, 2010: Government 
of Canada ee peed: kt Producers in Werders Pars se alias aber ~ EX- 
cess Moisture 


‘The aiciadnt of Canada is nciping livestock viedioed in Northern Manitoba and 
the Interlake and Westlake regions who are struggling as a result of excess moisture by 
offering tax deferrals to a number of municipalities. Be 

“Our Government is committed to addressing the challenges faced BY our Canadian 
farmers due to the extreme weather conditions ' ‘they ve had this year,” said Agriculture 
Minister Ritz. “This tax deferral program ‘will help farmers in Northern, Central and 


‘Western parts of Manitoba who are struggling due to the wet and cold conditions we 


had in the spring and summer seasons by ae the oe available to replenish 
their breeding stock for the following year.” : 


The tax deferral allows eligible producers in designated areas to defer income tax on 


the sale of breeding livestock for one year to help replenish breeding stock in the fol- 


lowing year. Proceeds from deferred sales are included as income in the next tax year, 


when they may be at least partially offset by the cost of reacquiring breeding animals. 
In the case of consecutive years of designation, producers may defer sales income to 
the first year in which the area is no longer designated: 


To defer income, the breeding herd must have been reduced by at least 15%. If this is 


‘the case, 30% of income from net sales can then be deferred. In cases where the herd 


has been reduced by more than 30%, 90% of income from net sales can be deterred. 
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Eligible producers will be able to request this deferral when filing their 2010 income 
tax returns. Livestock producers are advised to contact their local Canada Revenue 
Agency Tax Services Office for details on the income tax provisions. 


This preliminary designation has been established based on soil moisture and summer 
rainfall, supplemented with estimates of forage yield, and feed availability. Final deci- 
sions and any needed adjustments will be made when all the impacts of the excess 
moisture are known and when forage yield information is available. Early designation 
of eligible areas will help producers make informed decisions about their fall and win- 
ter livestock management decisions. 


Northern, Central and Western Manitoba producers experienced excessive moisture 
and received higher than normal precipitations throughout the spring, summer and fall 
seasons. This disrupted or prevented seeding of annual crops, delayed early forage 
growth and resulted in producers being unable to cut available forage crops. Some were 
forced to sell part of their breeding herd to readjust the size of the herd to match the 
availability of feed supplies. 


Assessment of the excess moisture situation will continue throughout the fall and, as 
more data about forage yields are known, tax deferral areas could be expanded. 


In addition to tax deferrals, existing federal-provincial Business Risk Management pro- 
grams, such as AgriInsurance (crop insurance), AgriStability and Agrilnvest, will sig- 
nificantly help producers manage the impact of this natural disaster as the first lines of 
defence to address income shortfalls. 


For more information on the extent of the excess moisture situation or ee ‘ 
assist farmers, see the AAFC Drought Watch site at www.agr.gc. ca/drought. 


For more information, media may contact: Media Relations, Agriculture and Agri-Food - 


Canada, Ottawa, Ontario, 613-773-7972, 1-866-345-7972; Meagan Murdoch, Press 
Secretary, The Office of the Honourable Gerry Ritz, 613-773-1059. 


2010 Livestock Tax Deferral Prescribed Regions — Manitoba 


RM 105 Bifrost RM 110 Brokenhead 

RM 115 Coldwell RM 118 Dauphin 

RM 121 East St. Paul RM 125 Eriksdale 

RM 126 Ethelbert RM 128 Gilbert Plains _ 

RM 129 Gimli RM 130 Glenella 

RM 132 Grandview RM 137 Hillsburg 

RM 139 Lac du Bonnet RM 143 Lawrence 

RM 147 McCreary RM 149 Minitonas 

RM 154 Mossey River RM 158 Ochre River 

RM 168 Rockwood RM 174 St. Andrews 

RM 176 St. Clements RM 178 St. Laurent | y 

RM 179 Ste. Rose RM 181-108 Shellmouth- Boulton 

RM 182 Shell River RM 185 Siglunes 

RM 193 Swan River RM 201 West St. Paul 

RM 203 Whitemouth RM 206 Woodlands 

RM 600 Alexander RM 601 Alonsa 

RM 602 Armstrong RM 605 Fisher 

RM 606 Grahamdale RM 611 Reynolds 

Indian reserve Valley River 63A Division No. 18, Unorganized, Bast Part 
Division No. 18, Unorganized, West Part ~ Division No. 19, Unorganized . 
Division No. 20, Unorganized, North Part Division No. 20, Unorganized, South Part 
Mountain (North) Mountain (South) 


Agriculture and Agri-Food Canada news release, Feb. 9, 2011: Covcranent 
of Canada Helps Livestock Producers in Saskatchewan and Manitoba ae by Ex- 
cess Moisture 


The Government of Canada is again helping livestock producers i in n Manitoba and Sas- 
katchewan who have been struggling as a result of excess moisture, yo expanding the 
list of designated areas eligible for tax deferrals. 


“The spring and summer of 2010 were very challenging seasons for our farmers in the 
Prairies due to the extreme weather conditions they faced,” said Agriculture Minister 
Gerry Ritz. “By adding these regions to the list of eligible municipalities for the tax 
deferral program, we are helping more farmers who are struggling with the results of 
the wet and cold conditions.” 


The tax deferral allows eligible producers in designated areas to defer i income tax on 
the sale of breeding livestock for one year, to help replenish breeding stock in the fol- 
lowing year. Proceeds from deferred sales are included as income in the next tax year, 
when they may be at least partially offset by the cost of reacquiring breeding animals. 
In the case of consecutive years of designation, producers may defer sales income to 
the first year in which the area is no longer designated. 


To defer income, the breeding herd must have been reduced by at least 15%. If this is 
the case, 30% of income from net sales can then be deferred. In cases where the herd 
has been reduced by more than 30%, 90% of income from net sales can be deferred, 


Following the November 5, 2010 announcement, assessment of the excess moisture 


situation continued as more data about forage yields were known. With the additional 


information on the impacts of high rainfall, flooding and saturated soils on forage pro- 
duction and feed supplies made available, tax deferral areas were expanded, 


Eight municipalities in south-west Manitoba and one municipality in north-west Mani- 
toba have been added due to excess moisture conditions resulting in poor yields and 
feed shortages, 


Income Tax Regulations 


One additional municipality in central Saskatchewan was added due to the large 
amounts of pasture land under water or inaccessible. 


Eligible producers will be able to request this deferral when filing chee 2010 income 
tax returns. Livestock producers are advised to contact the Canada Revenue Agency at 
http: ‘/Iwww.cra-arc.gc.ca/entct/phn-eng.html for details on the income tax provisions. 


In addition to tax deferrals, existing federal-provincial Business Risk Management pro- 
grams, such as Agrilnsurance (crop insurance), AgriStability and Agrilnvest, will sig- 
nificantly help producers manage the impact of this natural disaster as the first lines of 
defence to address income shortfalls. 


For more information on the extent of the excess moisture situation or programs to 
assist farmers, or for a complete list of designated areas for the 2010 Tax Deferral 
Program, see the AAFC Drought Watch site At www.agr.gc.ca/drought. 


For more information, please contact: Media Relations, Agriculture and Agri-Food 
Canada, Ottawa, Ontario, 613-773-7972, 1-866-345-7972; Meagan Murdoch, Press 
Secretary, The Office of the Honourable Gerry Ritz, 613-773-1059. 


Additional ce 0 Livestock Tax Deferral Prescribed Regions 


Manitoba: 

RM 100 Aven RM 103 Arthur 
RM 109 Brenda RM 111 Cameron 
RM 122 Edward RM 162 Pipestone 


RM 184 oe, RM 205 Winchester 


RM +345 Benoa 


Proposed Additions — Rex 7305.02 — Manitoba and 
Saskatchewan (2011) ae 
Agricwasie and Agri- -Food Canada news ‘release, July 11, 201 4 Governeh 


of Canada Offers Tax Deferrals for Manitoba Livestock Producers ses 7 Excess 
Moisture : 


The Government of Canada ode Sones it will Lotter tax defoueats to fission 
producers in designated areas of Manitoba who are struggling as a result of excess 
moisture. This support comes while governments continue working closely to assess 
the impact of excess moisture to determine what additional assistance is required, 
“The spring of 2011 was very difficult for our farmers due to the destructive flooding 
on both Lake Manitoba and Shoal Lake,” said Agriculture Minister Gerry Ritz. “The 
tax relief offered by the program will aw, livestock owners to use ; ine to restock 
their herds in the spring.’ 

The tax deferral allows eligible producers in designated areas to defer income tax on 
the sale of breeding livestock for one year, to help replenish breeding stock in the fol- 
lowing year. Proceeds from deferred sales are included as income in the next tax year, 
when they may be at least partially offset by the cost of reacquiring breeding animals. 
In the case of consecutive years of designation, producers may defer sales income to 
the first year in which the area is no longer designated. 

To defer income, the breeding herd must have been reduced by at least 15%. If this is. 
the case, 30% of income from net sales can then be deferred. In cases where the herd 
has been reduced by more than 30%, 90% of income from net sales can be deferred. 
Eligible producers will be able to request this deferral when filing their 2011 income 
tax returns. Livestock producers are advised to contact the Canada Revenue Agency at 
http://www.cra-arc.gc.ca/cntct/phn-eng.html for details on the income tax provisions. 
In addition to tax deferrals, existing federal-provincial Business Risk Management pro- 
grams, such as Agrilnsurance (crop insurance), AgriStability and ie ee are in 
place to help farmers when situations such as flooding occur. 

For more information on the extent of the excess moisture situation or programs to 
assist farmers, or for a complete list of designated areas for the 2011 Tax Deferral 
Program, see the AAFC Drought Watch site at www.agr.ge.ca/drought. 


For more information, media may contact: Media Relations, Agriculture and Agri-Food 
Canada, Ottawa, Ontario, 613-773-7972, 1- 866-345- 7972, Meagan Murdoch, Press 
Secretary, The Office of the Honourable Gerry Ritz, 613-773-1059. 


2011 Livestock Tax Deferral Prescribed Regions 


This is an initial designation and additional assessments will conducted to Gerace 
what other areas will be added: later in the season. 

Manitoba 
RM 115 Coldwell 

RM 125 Eriksdale 

RM 140 Lakeview 

RM 147 McCreary 

RM 158 Ochre River 

RM 178 St. Laurent 

RM 185 Siglunes 

RM 206 Woodlands 

RM 606 Grahamdale 

Division No. 18, Unorganized, West Part 


RM 118 Dauphin 

RM 130 Glenella 

RM 143 Lawrence 

RM 154 Mossey River 

RM 163 Portage la Prairie 

RM 179 Ste. Rose o 

RM 200 Westbourne 

RM 601 Alonsa 

Division No. 18, Groaned East Part 
Division No. 19, Unorganized 


2146 


Reg. 
Part LXXIII — Prescribed Amounts and Areas S. 73054 


History: Para. 7305.02(1)(b) amended (for the 2009 calendar year) by P.C. 2011-205, 
s. 2, February 10, 2011, Canada Gazette, Part Il, March 2, 2011, in force on March 2, 
2011. 


S. 7305.02 added by 2009, c. 31, s. 17, deemed to have come into force on January 1, 
2008. 


véesihct conditions ont vapreceleied Abode? bald Agtoattine™ oe 7305.1 [Automobile operating expenses] — For the purpose 
“By adding these 1 regions. io he te of those eligible for the tax defer rral program, = of subparagraph (v) of the description of A in paragraph 6(1)(k) of 
ducers will be bet tioned ; the Act, the amount prescribed for a taxation year is 

(a) if a taxpayer is employed in a taxation year by a particular 
person principally in selling or leasing automobiles and an auto- 
mobile is made available in the year to the taxpayer or a person 
related to the taxpayer by the particular person or a person re- 
lated to the particular person, 21 cents; and 


(b) in any other case, 24 cents. 


~ Proposed Amendment 7305.1 


ling their 2011 i income Department of Finance news release 2008-114, Dec 30, 2008: Automobile 
Revenue Agency at | Deduction sie. ead Expense ps Rates Business 
income tax provisions. 
isiness Risk Management pro- 
op insurance), AgriStability and Agrilnvest, are in 
ituations nee flooding « 2 aniocvaty | assess- 


bed rate used to aecioiad the taxable benefit helene to hie’ per- 
sonal portion 0 of automobile Operating expenses paid by employers for 2009 will remain 
at 24 cents per kilometre. For taxpayers employed principally in selling or leasing auto- 
mobiles, the prescribed rate will remain at 21 cents per kilometre. The additional bene- 
fit of having an employer-provided vehicle available for personal use € (i. €. the automo: 
bile standby char is also 

income. — 


Department of Finance « news release 2009-125, Dec. 31; 2009: oes 
Hoe hae 2010 Auto ; 


| edia. may ‘contact! Medi 
Canada Ottawa, Ontario, 613-773-7972, 1-866-345- 
of es The Offi ice of the Honourable Ge 


{ xable benefit clan to the per- 
expenses paid by employers for 2011 will remain 
employed principally in selling or leasing auto- 
! pe kilometre. The additional bene- 
fit of having an employer-provided vehicle available for personal use (i.e., the automo- 
bile standby charge) is calculated separately and is © alo included in He employee's 
income. ] 


nance news release 2011-1 146, Dec. 29, 2041: Goverment 
RM 7 Souris Valley Automobile Deduction Limits and Expense Benefit Rates for Business 


RM 31 Storthoaks _ 


The general prescribed rate used to determine the taxable benefit relating to the per- 
sonal portion of automobile operating expenses paid by employers for 2012 will in- 
crease by 2 cents to 26 cents per kilometre. For taxpayers employed principally in sell- 
ing or leasing automobiles, the prescribed rate will increase by 2 cents to 23 cents per 
ometre. The amount of the benefit reflects the costs of operating an automobile. The 
ditional benefit of having an employer-provided vehicle available for personal use 
(i.e., the automobile standby charge, which is not affected by this announcement) is 
calculated separately s also included in the employee’s income. 


RM 38 Laurier . 
RM 63 Moose Mountain 


History: Para. 7305.1(a) amended to replace “19 cents” with “21 cents” by 2009, c. 2, 
s. 113, applicable to taxation years that end after 2007. 

Para. 7305.1(b) amended by the said 2009, c. 2, s. 113, to replace “22 cents” with “24 
cents”, applicable to taxation years that end after 2007. 

Para. 7305.1(a) amended to replace “17 cents” with “19 cents” by P.C. 2006-1104, s. 1, 
October 19, 2006, Canada Gazette, Part II, November 1, 2006, applicable to taxation 
years ending after 2005. 

Para. 7305.1(b) amended by the said P.C. 2006-1104, s. 1, to replace “20 cents” with 
“22 cents’, applicable to taxation years ending after 2005. 

Para. 7305.1(a) amended to replace “14 cents” with “17 cents” by P.C. 2005-1509, s. 1, 
August 31, 2005, Canada Gazette, Part II, September 21, 2005, applicable to taxation 
years ending after 2004. 


Para. 7305.1(b) amended by the said P.C. 2005-1509, s. 1, to replace “17 cents” with 
“20 cents’, applicable to taxation years ending after 2004. 


RM 129 Bratt’s Lake 
RM 152 Spy Hill _ 
RM 154Elcapo 
RM i81 Langenburg. Lo 
RM 184 Grayson __ 

RM 211 Churehbridge. 

RM 214 Cana 

RM 244 Orkney 


RM 185 McLeod : 
RM 213 Saltcoats » 
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Reg. 
S. 7305.1 


Para. 7305.1(a) amended to add the words “or a person related to the taxpayer” and 
replace “13 cents” with “14 cents” by P.C. 2003-1110, s. 1, July 24, 2003, Canada 
Gazette, Part II, August 13, 2003, applicable to taxation years ending after 2002. 


Para, 7305.1(b) amended by the said P.C. 2003-1110, s. 1, to replace “16 cents” with 
“17 cents”, applicable to taxation years ending after 2002. 


Para. 7305.1(a) amended to replace “12 cents” with “13 cents”, and para. 7305.1(b) 
amended to replace “15 cents” with “16 cents”, by P.C. 2001-1235, s. 1, July 12,2001, 
Canada Gazette, Part Il, August 1, 2001, applicable to taxation years ending after 
2000. 


Para. 7305.1(a) amended to replace “11 cents” with “12 cents”, and para. 7305.1(b) 
amended to replace “14 cents” with “15 cents”, by P.C. 2000-1330, s. 1, August 23, 
2000, Canada Gazette, Part Il, September 13, 2000, applicable to taxation years ending 
after 1999. 


S. 7305.1 amended by P.C. 1999-1056, s. 1, June 10, 1999 Canada Gazette, Part Il, 
June 23, 1999, applicable to taxation years that end after: 1996. For taxation years that 
end after 1995 and before 1997, paras. (a) and (b) read as follows: 
(a) if a taxpayer is employed in a taxation year by a particular person principally 
in selling or leasing automobiles and an automobile is made available in the year 
to the taxpayer or a person related to the taxpayer by the particular person or a 
person related to the particular person, 10 cents; and 


(b) in any other case, 13 cents. 
S. 7305.1 added by P.C. 1995-775, s. 6, May 16, 1995, Canada Gazette, Part Il, May 
31, 1995; subsec. (1) applicable to 1993 et seq., subsec. (2) applicable to 1994 et seq. 


Definitions [Reg. 7305.1]: 
scribed” —ITA 248(1); ‘related’? — 
“taxpayer” —ITA 248(1). 


I.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


> 6 


“amount”, “automobile’’, 
ITA 251(2)-(6); 


employed”, “person”, “pre- 
“taxation year” —ITA 249; 


7306. [Tax-free car allowances] — For the purposes of para- 
graph 18(1)(r) of the Act, the amount in respect of the use of one or 
more automobiles in a taxation year by an individual for kilometres 
driven in the year for the purpose of earning income of the indivi- 
dual is the total of 


(a) the product of 46 cents multiplied by the number of those 
kilometres; 


Proposed Amendment — Reg. 7306(a) 


Department of Finance news release 2008-114, Dec. 30, 2008: Automobile 
Deduction Limits and Expense ee Rates for Business . 


The limit on the deduction of tax- -exempt allowances paid by employers to employees 
using their personal vehicle for business purposes for 2009 will remain at 52 cents per 
kilometre for the first 5,000 kilometres driven and 46 cents for each additional kilom 

tre. For the Yukon Territory, Northwest Territories and Nunavut, the tax-exempt all 


ance will remain at 56 cents for the first 5) 000 Kilometres driven and s be cents for each 


additional kilometre. 


Department of Finance news release 2009-125, Dec. 31, 2009: 
Announces 2010 Automobile Deduction Limits and Expense bapiesd Rates for 


The limit on the deduction of tax-exempt allowances paid by employers t employees 
using their personal vehicle for business purposes for 2010 will remain at 52 cents per 
kilometre for the first 5,000 kilometres driven and 46 c 
tre. For Yukon, the Northwest Territories and Nunavut, the tax-exempt allowance will 
remain at 56 cents for the oe 5 se kilometres — and ee cents oa each additional 
kilometre. : 


Department of Finance news release 2010-134, Dec. 29, 2010: G ernment 


Announces 2011 Automobile Deduction Limits and nase Benefit Rates fo. Business 


The limit on os deduction of tax- -exempt allowances paid by cnnloves to er oe: 
using their personal vehicle for business purposes for 2011 will remain at 52 cents per 
kilometre for the first 5,000 kilometres driven and 46 cents for each additional kilome- 
tre. For Yukon, the Northwest Territories and Nunavut, the tax-exempt allowance will 
remain at 56 cents for the first 5,000 kilometres driven and 10 cents i each cue: 
kilometre, 


Department of Finance news release 2011-146, Dec. 6: 2011: iveniiiin 
Announces 2012 Automobile Deduction Limits and Expense Henly Rates fo tasness 


The limit on the deduction of tax-exempt allowances paid by echployers: to enployess 
using their personal vehicle for business purposes for 2012 will be increased by 1 cent 
to 53 cents per kilometre for the first 5,000 kilometres driven and to 47 cents for each 
additional kilometre. For Yukon, the Northwest Territories and Nunavut, the tax-ex- 
empt allowance is set 4 cents higher, and will also increase by 1 cent to 57 cents for the 


for each additional kilome- 


Income Tax Regulations 


first 5,000 kilometres driven and to 51 cents for each additional kilometre. The allow- 
ance amounts reflect the key cost components of owning and operating an automobile, 
such as depreciation, financing, insurance, maintenance and fuel costs. 


(b) the product of 6 cents multiplied by the lesser of 5,000 and 
the number of those kilometres; and 


(c) the product of 4 cents multiplied by the number of those 
kilometres driven in the Yukon Territory, the Northwest Territo- 
ries or Nunavut. 


History: Para. 7306(a) amended to replace “44 cents” with “46 cents” by 2009, c. 2; s. 
114, applicable to kilometres driven after 2007. 


Para. 7306(a) amended to replace “39 cents” with “44 cents” by P.C. 2006-1104, s. 2, 
October 19, 2006, Canada Gazette, Part Il, November 1, 2006, applicable to kilometres 
driven after 2005. 


Para. 7306(a) amended to replace “36 cents” with “39 cents” by P.C. 2005-1509, s. 2, 
August 31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable to kilome- 
tres driven after 2004. 


Para. 7306(a) amended to replace “35 cents” with “36 cents” by P.C. 2003-11 10,:s..25 
July 24, 2003, Canada Gazette, Part II, August 13, 2003, applicable to Kilometres 
driven after 2002. 


Para. 7306(a) amended to enlaces ‘31 cents” with “35 cents”, by P.C. 2001-1235, s. 2, 
July 12, 2001, Canada Gazette, Part II, August 1, 2001, applicable to kilometres driven 
after 2000. 


Para. 7306(a) amended to replace “29 cents” with “31 cents”, by P.C. 2000-1330, s. 2, 
August 23, 2000, Canada Gazette, Part Il, September 13, 2000, applicable to kilome- 
tres driven after 1999. 


S. 7306 amended by P.C. 1999-1056, s. 2, June 10, 1999 Canada Gazette, Part Il, June 
23, 1999, applicable to kilometres driven after 1996, except that before March 1999, 
para. (c) shall be read without reference to “Nunavut”. For kilometres driven after 1994 
and before 1996, para. (a) shall be read as follows: 


(a) the product of 25 cents multiplied by the number of those kilometres; 
For kilometres driven after 1995 and before 1997, para. (a) shall be read as follows: 
(a) the product of 27 cents multiplied by the number of those kilometres* 


S. 7306 added by P.C. 1991-2272, s. 4, November 21, 1991, Canada Gazette, Part Il, 
December 4, 1991, applicable re allowances paid for use after 1987 of automobiles. 


Definitions [Reg. 7306]: “amount”, “automobile”, “individual” — ITA 248(1); “tax- 


ation year” —ITA 249. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


7307. (1) [Automobiles — CCA cost limit] — For the purposes 
of subsection 13(2), paragraph 13(7)(g), subparagraph 13(7)(h)(iii), 
subsections 20(4) and (16.1), the description of B in paragraph 
67.3(d) and subparagraph 85(1)(e.4)(i) of the Act, the amount pre- 
scribed is 


(a) with respect to an automobile acquired, or leased under a 
lease entered into, after August 1989 and before 1991, $24,000: 
and 


(b) with respect to an automobile acquired, or leased under a 
lease entered into, after 1990, the amount determined by the 
formula 

A+B 
where 


A is, with respect to an automobile acquired, or leased under a 
lease entered into, 


(i) before 1997, $24,000, 

(ii) in 1997,.$25,000, 

(111) in 1998 or 1999, $26,000, 
(iv) in 2000, $27,000, or 

(v) after 2000, $30,000, and 


B is the sum that would have been payable in respect of federal 
and provincial sales taxes on the acquisition of the automo- 
bile if it had been acquired, at a cost equal to A before the 
application of the federal and provincial sales taxes, if the 
automobile 


(i) was acquired, at the time of the acquisition, or 
(ii) was leased, at the time the lease was entered into. 
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nt reviews these rates and limits annually, and i 
ges pi the end of the calendar ‘This. practice 
aera ee new rates before the bonne of the yea 


Annbigices 201 tomobile Deduction Limits and Expense Baier t Rates oN Business 


The] onourable Jim Flaherty, Minister of Finance, today announced that the automo- 
bile expense deduction limits and the prescribed rates for the automobile operating ex- 


pense benefit will remain unchanged for le ihe Government reviews thes 
and limits annually. Specifically: : 


* The ceiling on the capital cost of passenger vehicles for capital cost allowance 
(CCA) purposes will remain at $30,000 (plus. applicable federal and provincial. 
sales taxes) for purchases after 2010. This ceiling restricts the cost of a veluclers on 
sh CCA may | be claimed for business aia 


iene, 613-996-8080. 


Department of Finance news release 201 
Announces 2012 Automobile Deduction lanis ant i 


Honourable Jim Flaherty, Mini 


ense Benefit Rates as Business 
f ee ay announced the automobile 


* The ceiling 0 on rie capital cost of passenger vehicles for capital a aloe eee 
ey purposes will remain at $30,000 pe eles) federal and a 


[other portions ‘of news eee produce | ur 
7307) = ed.] yO 


For further information, 


partment ‘gf Finance, 613- 996.8080. 


Related Provisions: Reg. 1100(2.5)— 50%, CCA in year, of disposition; Reg. Sch. 
If:Cl. 10.1. 


Interpretation Bulletins: IT-291R3: Transfer ‘of property“to a corporation under 
subsection 85(1); IT-478R2: CCA — recapture and terminal loss; IT-522R: Vehicle, 
travel and, sales expenses of employees. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


Reg. 
S. 7307(3) 


(2) [Automobiles — interest expense limit] — For the pur- 
pose of the description of A in section 67.2 of the Act, the amount 
prescribed in respect of an automobile that is acquired either after 
sae 1989 ane anor’ ee or after casi is oe 


2009: 5 Gorden 
Rates for Berns 


ion fot amounts sshobroiied to. sechies an auto- 
mobile will. remain at $300 per “month for loans related to vehicles acquired after 2011. 


I.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


(3) [Automobiles — leasing limit] — For the purpose of the 
description of A in paragraph 67.3(c) of the Act, the amount pre- 
scribed in respect of a taxation year of a lessee is, with respect to an 
automobile leased under ‘a lease entered into 


(a) after August 1989 and before 1991, $650; and 
(b) after 1990, the amount determined by the formula 


A+B 
where 
A. is 
(i) for leases entered into after 1990 but before 1997, 
$650, 
(ii) for leases entered into in 1997, $550, 
(111) for leases entered into in: 1998 or 1999, $650, 
(iv) for leases entered into in 2000, $700, and 
(v) for leases entered into after 2000, $800, and 


B_ is the sum of the federal and provincial sales taxes that would 
have been payable on a monthly payment under the lease in 
the taxation year of the lessee if, before those taxes, the lease 
had required monthly payments Sct to A. 


: toposed Non-Amendment - _ ae 7307(3) " 


f Finance ‘news release 2009-125 , Dec, 31, 2009: ‘Government 
Automobile Dena on Limi and Pees Benefi it Rates i es 


two restrictions on ‘the deduction of tababoie lence payments. A eae restriction 
prorates deductible lease costs where the value of the vehicle exceeds the capital cost 
ceiling. _ 


Department of Finance news a palease 201 0-134, es. 29, 2010: Government 


eaets 2011 iliac al Limits and — Benefit Rates es Business 


2149 


wn 
c 
° 
= 
a 
= 
D 
® 
oe 


Reg. 
S. 7307(3) 


The limit on deductible leasing costs will remain at $800 per month (plus applicable 
federal and provincial sales taxes) for leases entered into after 2010. This limit is one of 
two restrictions on the deduction of automobile lease payments. A separate restriction 
prorates deductible lease costs where the value of the vehicle exceeds the one cost 
ceiling. 


Department of Finance news release 2011-146, Dec. 29, 2011: Gaver 
Announces 2012 Automobile Deduction Limits and Expense Benefit Rates for Business 


The limit on deductible leasing costs will remain at $800 per month (plus applicable 
federal and provincial sales taxes) for leases entered into after 2011. This limit is one of 
two restrictions on the deduction of automobile lease payments. A separate restriction 
prorates deductible lease costs where the value of the vehicle eae the oe cost 
ceiling. : 


I.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles); 
12 (1998 deduction limits and benefit rates for automobiles). 


(4) For the purpose of the description of C in paragraph 67.3(d) of 
the Act, the amount prescribed in respect of an automobile leased 
under a lease entered into after August 1989 is the amount equal to 
100/85 of the amount determined in accordance with subsection (1) 
in respect of the automobile. 

History: Subpara. (iv) of the description of A in para. 7307(1)(b) amended and sub- 
para. (v) added, subsec. 7307(2) added, and subpara. (iv) of the description of A in 
para. 7307(3)(b) amended and subpara. (v) added by P.C. 2001-1235, s. 3, July 12, 
2001, Canada Gazette, Part II, August 1, 2001, applicable after 2000. 

Subpara. (iii) of the description of A in para. 7307(1)(b) amended, subpara. (iv) added, 
subparas. (i) and (ii) of the description of A in para. 7307(3)(b) amended, subparas. (iii) 
and (iv) added, by P.C. 2000-1330, s. 3, August 23, 2000, Canada Gazette, Part II, 
September 13, 2000, applicable after 1999. 

Paras. 7307(1)(b) and (3)(b) amended and subsec. (2) repealed by P.C. 1999-1056, s. 3, 
June 10, 1999, Canada Gazette, Part Il, June 23, 1999, paras. (1)(b) and (3)(b) applica- 
ble after 1996 and the repeal of subsec. (2) applicable in respect of automobiles ac- 
quired after 1996. 


Subsec. 7307(1) amended by P.C. 1995-775, s. 7, May 16, 1995, Canada Gazette, Part 
II, May 31, 1995, applicable with respect to automobiles acquired, or leased under 
leases entered into, after August 31, 1989. 


Subsec. 7307(1) amended by P.C. 1994-103, s. 2, January 20, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to automobiles acquired or leased under leases 
entered into after August 31, 1989. 


S. 7307 added by P.C. 1991-2272, s. 4, November 21, 1991, Canada Gazette, Part II, 
December 4, 1991. 

Definitions [Reg. 7307]: 
“taxation year” — ITA 249. 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals. 


“amount”, “automobile”, “prescribed” —ITA 248(1); 


7308. (1) In this section, “carrier” has the meaning assigned by sub- 
section 146.3(1) of the Act. 


(2) For the purposes of this section, a retirement income fund is a 
qualifying retirement income fund at a particular time if 


(a) the fund was entered into before 1993 and the carrier has not 
accepted any property as consideration under the fund after 1992 
and at or before the particular time, or 


(b) the carrier has not accepted any property as consideration 
under the fund after 1992 and at or before the particular time, 
other than property transferred from a retirement income fund 
that, immediately before the time of the transfer, was a qualify- 
ing retirement income fund. 


(3) For the purposes of the definition “minimum amount” in subsec- 
tion 146.3(1) of the Act, the prescribed factor in respect of an indi- 
vidual for a year in connection with a retirement income fund that 
was a qualifying retirement income fund at the beginning of the 
year is the factor, determined pursuant to the following table, that 
corresponds to the age in whole years (in the table referred to as 
“X°”) attained by the individual at the beginning of that year or that 
would have been so attained by the individual if the individual had 
been alive at the beginning of that year. 


Xx Factor 

under 79 1/(90 - X) 
79 .0853 
80 .0875 


Income Tax Regulations 


».¢ Factor 
81 .0899 
82 .0927 
83 .0958 
84 .0993 
85 .1033 
86 .1079 
87 T1133 
88 .1196 
89 .1271 
90 .1362 
91 .1473 
92 1612 
93 .1792 
94 or older .2000 


(4) For the purposes of the definition “minimum amount” in subsec- 
tion 146.3(1) of the Act and subsection 8506(5), the prescribed fac- 
tor in respect of an individual for a year in connection with a retire- 
ment income fund (other than a fund that was a qualifying 
retirement income fund at the beginning of the year) or the desig- 
nated factor in respect of an individual for a year in connection with 
an account under a money purchase provision of a registered pen- 
sion plan, as the case may be, is the factor, determined in accor- 
dance with the following table, that corresponds to the age in whole 
years (in the table referred to as ““Y’’) attained by the individual at 
the beginning of the year or that would have been so attained by the 
individual if the individual was alive at the beginning of the year. 


Y Factor 

under 71 1/090 - Y) 
71 .0738 
72 .0748 
73 .0759 
74 .0771 
75 .0785 
76 .0799 
77 .0815 
78 .0833 
719 .0853 
80 .0875 
81 .0899 
82 .0927 
83 .0958 
84 .0993 
85 .1033 
86 .1079 
87 1133 
88 .1196 
89 1271 
90 .1362 
91 .1473 
92 Ol 
93 .1792 

94 or older .2000 


Related Provisions: Reg. 8506(4)-(6) — Minimum amount for RPP. 
Registered Pension Plans Technical Manual: §14.6 (minimum amount). 


History: The opening words of subsec. 7308(4) amended to add “or the designated 
factor in respect of an individual for a year in connection with an account under a 
money purchase provision of a registered pension plan, as the case may be”, by P.C. 
2005-1508, s. 14, August 31, 2005, Canada Gazette, Part II, September 21, 2005, ap- 
plicable after 2003. 


The portion of subsecs. 7308(3) and (4) before the table amended to substitute “the 
prescribed factor” for “the prescribed amount”, by P.C. 2000-184, s. 2, February 17, 
2000, Canada Gazette, Part Il, March 1, 2000, applicable to 1998 et seq. 
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S. 7308 enacted by P.C. 1994-102, January 20, 1994, Canada Gazette, Part Il, February 
9, 1994, applicable to 1992 et seg. 

Definitions [Reg. 7308]: “amount” — ITA 248(1); “carrier” — ITA 146.3(1), Reg. 
7308(1); “individual” —ITA 248(1); “minimum amount” — ITA 146.3(1); “money 
purchase provision” — ITA 147.1(1); “prescribed”, “property” — ITA 248(1); “quali- 
fying retirement income fund” — Reg., 7308(2); “registered pension plan’ — ITA 
248(1); “retirement income fund” —ITA 146.3(1), 248(1). 


7309. For the purpose of section 67.6 of the Act, penalties imposed 
under paragraph 110.1(1)(a) of the Excise Act are prescribed. 
History: S. 7309 amended by P.C. 2011-935, subsec. 1(2), September 22, 2011, Can- 


ada Gazette, Part II, October 12, 2011, applicable to taxation years that begin after 
March 2007. 


S. 7309 added by the said P.C. 2011-935, subsec. 1(1), applicable to penalties imposed 
after March 22, 2004. 


Definitions [Reg. 7309]: “amount”, “prescribed” — ITA 248(1), 


7310. [Prescribed trade] — For the purpose of the definition “el- 
igible apprentice” in subsection 127(9) of the Act, a prescribed 
trade in respect of a province means, at all times in a taxation year, 
a trade that is, at any time in that taxation year, a Red Seal trade for 
the province under.the Interprovincial Standards Red Seal Program. 
History: S. 7310 added by 2007, c. 35, s. 80, applicable to taxation years ending after 


May 1, 2006, except that in its application to taxation years ending before October 
2007, it is to be read as follows: 


7310. For the purpose of the definition “eligible apprentice” in subsection 127(9) 
of the Act, a prescribed trade in respect of a province means, at all times in a 
taxation year, a trade that is, on September 30, 2007, a Red Seal trade for the 
province under the Interprovincial Standards Red Seal Program. 


Definitions [Reg. 7310]: “prescribed” —ITA 248(1); “province” — Interpretation 
Act 35(1); “taxation year” —ITA 249. 


PART LXXIV — PRESCRIBED FOREST 
MANAGEMENT PLANS FOR WOODLOTS 


History: Part LXXIV (s. 7400) added by P.C. 2007-205, s. 1, February 22, 2007, Can- 
ada Gazette, Part II, March 7, 2007, applicable in respect of dispositions of property 
after December 10, 2001, except that for dispositions of property before 2008, it is to 
be read as follows: 


7400. For the purposes of subsections 70(9), (9.3) and (10) and 73(3) of the Act, 
a prescribed forest management plan in respect of a woodlot is a written plan for 
the management and development of the woodlot that provides for the necessary 
attention to growth, health, quality and composition of the woodlot. 


Part LXXIV repealed by P.C. 2001-1378, s. 7, August 1, 2001, Canada Gazette, Part 
II, August 15, 2001, effective August 15, 2001. 


Part LXXIV (s. 7400) added by P.C. 1988-1473, s. 5, July 21, 1988, Canada Gazette, 
Part II, August 3, 1988, applicable to taxation years commencing after 1984. 


7400. (1) For the purposes. of subsections 70(9), (9.3) and (10) and 
73(3) of the Act, a prescribed forest management plan in respect of 
a woodlot of a taxpayer is a written plan for the management and 
development of the woodlot that 


(a) describes the composition of the woodlot; provides for the 
attention necessary for the growth, health and quality of the trees 
on the woodlot and is approved in accordance with the require- 
ments of a provincial program established for the sustainable 
management and conservation of forests; or 


(b) has been certified in writing by a recognized forestry profes- 
sional to be a plan that describes the composition of the woodlot, 
provides for the attention necessary. for the growth, health and 
quality of the trees on the woodlot and includes 


(i) a description of, or a,map indicating, the location of the 
woodlot, 

(ii) a description of the characteristics of the woodlot, includ- 
ing a map of the woodlot site that shows those 
characteristics, 

(iii) a description of the development of the woodlot, includ- 
ing the activities carried out on the woodlot, since the tax- 
payer acquired it, 


Reg. 
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(iv) information acceptable to the recognized forestry profes- 
sional estimating 


(A) the ages and heights of the trees on the woodlot, and 
their species, 


(B) the quantity of wood on the woodlot, 


(C) the quality and composition of the soil underlying the 
woodlot, and 


(D) the quantity of wood that the woodlot could yield asa 
result of the implementation of the plan, 


(v) a description of, and the timing for, the activities pro- 
posed to be carried out on the woodlot under the plan, includ- 
ing any of those activities that deal with 


(A) harvesting, 
(B) renewal and regeneration, 
(C) the application of silviculture techniques, and 


(D) responsible stewardship and the protection of the en- 
vironment, and 


(vi) a description of the objectives and:strategies for the manage- 
ment and development of the woodlot over a period of at least 
five years. 
Related Provisions: Reg. 7400(2) — Meaning of “recognized forestry profes- 
sional”; Reg. 7400(3) — Scope of forestry professional’s opinion. 


(2) A recognized forestry professional referred to in’ subsection (1) 
is a forestry professional who has a degree, diploma or certificate 
recognized by the Canadian Forestry Accreditation Board, the Ca- 
nadian Institute of Forestry or the Canadian Council of Technicians 
and. Technologists. 


(3) A recognized forestry professional referred to in subsection (1) 
is not required to express an opinion as to the completeness or cor- 
rectness of a description of past activities referred. to in, subpara- 
graph (1)(b)(G@ii) or of information referred to. in subparagraph 
(1)(b)(iv) if the information was not prepared by that recognized 
forestry professional. 


Definitions [Reg. 7400]: “prescribed” — ITA 248(1); “recognized forestry profes- 
sional” — Reg. 7400(2); taxpayer —ITA 248(1); . “written” — Interpretation Act 
35(1) “writing”. 


PART LXXV — PRESCRIBED MISSIONS 


7500. For the purposes of subclause 110(1)(f)(v)(A)(I1) of the Act, 
the following are prescribed missions: 


(a) Operation Palladium (Bosnia-Herzegovina); 

(b) Operation Halo (Haiti); 

(c) Operation Danaca (Middle East — Golan Heights); 
(d) Operation Calumet (Middle East — Sinai); 

(e) Operation Jade (Middle East — Jerusalem, Damascus and 
Egypt); 

(f) Operation Iraqi Freedom (Kuwait); 

(g) Operation Solitude (Senegal); 

(h) Operation Altair (Persian Gulf); 

(i) Operation Hamlet. (Haiti); 

(j) Operation Structure (Sri Lanka); 

(k) Operation Habitation (Haiti); 

(1) Operation Augural (Sudan — Kartoum); 


(m) Operation Bronze (Bosnia-Herzegovina — North Atlantic 
Treaty Organization Stabilisation Force); 


(n) Operation Boreas (Bosnia-Herzegovina — European Union 
Force); 


(0) Operation Safari (Sudan — Kartoum); 
(p) Operation Gladius (Golan Heights); 
(q) Operation Augural (Ethiopia — Addis Ababa); and 
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(r) United Nations Mission in the Sudan — Civilian Policing 
Component (Sudan — Kartoum). 
Definitions [Reg. 7500]: “prescribed” — ITA 248(1). 
History: Part LXXV (s. 7500) added by P.C. 2008-410, February 28, 2008, Canada 
Gazette, Part Il, March 19, 2008, deemed to have come into force on January 1, 2004. 


Former Part LXXV repealed by P.C. 2001-1378, s. 7, August 1, 2001, Canada Gazette, 
Part II, August-15, 2001, effective August 15, 2001. 


S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions [as was the case in former s. 7500 — ed.], the Minister of Multiculturalism 
and Citizenship and the Secretary of State of Canada ‘in relation to any matter to 
which the powers, duties and functions of the Minister of Canadian Heritage 
extend by virtue of this Act, in anyother Act of Parliament or in any, order, 
regulation or other instrument made under any Act of Parliament shall, unless 
the context otherwise requires, be read as a reference to the Minister of Canadian 
Heritage. 

Former Part LXXV (s. 7500) added by P.C. 1988-1474, July 21, 1988, Canada Ga- 

zette, Part Il, August 3, 1988, applicable after February 25, 1986. 


PART LXXVI — CARVED-OUT PROPERTY 


‘EXCLUSION 


History: Part LXXVI (s. 7600) added by P.C. 1989-1793, s. 2, September 21, 1989, 
Canada Gazette, Part II, October 11, 1989, applicable to property acquired after July 
iS peed Sze} 


7600. [Prescribed property] — For the purposes of paragraph 
(g) of the definition “carved-out property” in subsection 209(1) of 
the Act, a prescribed property at any time is 


(a) any right, licence or privilege to prospect, explore, drill or 
mine for minerals in a mineral resource (other than a bituminous 
sands deposit, oil sands. deposit or oil shale deposit) in Canada; 


(b) any rental or royalty computed by reference to the amount or 
value of production of minerals from a mineral resource (other 
than a bituminous sands deposit, oil sands deposit or oil shale 
deposit) in Canada; 


(c) any real property in Canada the principal value of which de- 
pends on its mineral resource content (other than 4 bituminous 
sands deposit, oil sands deposit or oil shale deposit); 


(d) any right to or interest in any property described in any of 
paragraphs (a) to (c);.or 


(e€) a property acquired before that time by a taxpayer in the cir- 
cumstances described in paragraph (c) of the definition “caryed- 
out property” in subsection 209(1) of the Act, except where it is 
reasonable to consider that one of the main reasons for the ac- 
quisition of the property, or any series of transactions or events 
in which the property was acquired, by the taxpayer was to re- 
duce or postpone tax that would, but for this paragraph, be paya- 
ble by another taxpayer under Part XII.1 of the Act. 


Related Provisions: ITA 248(10) — Series of transactions. 


Definitions [Reg. 7600]: “amount”, “bituminous sands” —ITA 248(1); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “mineral”, “mineral resource”, - “pre- 
scribed”, “property” —ITA 248(1); “series” —ITA .248(10); “taxpayer? —ITA 
248(1). 


PART LXXVII — PRESCRIBED PRIZES 


History: Part LXXVII (s. 7700) added by P.C. 1989-1923, s. 2, September 28, 1989, 
Canada Gazette, Part II, October 11, 1989, applicable in respect of 1983. et seq. 


7700. [Prescribed prize] — For the purposes of subparagraph 
56(1)(n)(i) of the Act, a prescribed prize is any prize that is recog- 
nized by the general public and that is awarded for meritorious 
achievement in the arts, the sciences or service to the public but 
does not include any amount that can reasonably be regarded. as 
having been received as compensation for services rendered or to be 
rendered. 


Definitions [Reg. 7700]: “prescribed” — ITA 248(1). 


Interpretation Bulletins: IT-75R4: Scholarships, fellowships, bursaries, prizes, re- 
search grants and financial assistance; IT-257R: Canada Council grants: 


“amount”’, 


Income Tax Regulations 


PART LXXVIIl — SPECIFIED PENSION 
PLANS 


History: S. 7800 and its heading “Prescribed Provincial Pension Plans” replaced’ by 
2011, c. 24, s. 89, applicable after 2009. 

Subsec. 7800(1) amended to delete reference to subsec. 56(4), by P.-C. 2001-1378, s. 8, 
August 1, 2001, Canada Gazette, Part II, August 15, 2001, effective August 15, 2001. 


Part LXXVIII (s. 7800) added by P.C. 1989-1924, September 28, 1989, Canada Ga- 
zette, Part Il, October 11, 1989, applicable to 1987 et seq. except that, for the 1987 
taxation year, the reference to “paragraph. 118(8)(e)” in subsection 7800(1). shall be 
read as a reference to “paragraph 110.2(4)(h)”. 


7800. For the purposes of the definition “specified pension plan” in 
subsection 248(1) of the Act, a prescribed arrangement is the Sas- 
katchewan Pension Plan established under The Saskatchewan Pen- 
sion Plan Act, chapter S-32.2 of the Statutes of Saskatchewan, 
1986, as amended from time to time. 

Definitions [Reg. 7800]: ‘ “prescribed” — ITA 248(1); “ 
ITA 249. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-499R: Superannuation or pension benefits; IT-517R: Pension tax credit. 


‘amount’, taxation year” — 


PART LXXIX — PRESCRIBED FINANCIAL 
INSTITUTIONS | 


History: Part LXXIX (s. 7900) added by P.C. 1990-854, s. 2, May 10, 1990, Canada 
Gazette, Part Il, May 23, 1990, applicable after December 19, 1986. 


7900. (1) For the purposes of section 33.1 and the definitions “ex- 
cluded income” and “excluded revenue” and “‘specified deposit” in 
subsection 95(2.5) of the Act, each of the following is a prescribed 
financial institution: 


(a) a member of the Canadian Payments Association, other than 
an authorized foreign bank; and 


(b) a credit union that is a shareholder or member of a'body cor- 
porate or organization that is a central for the purposes of the 
Canadian Payments Act. 


(2) For the purposes of the definitions “excluded income” and “ex 
cluded revenue” and “specified deposit” in subsection 95(2.5) of the 
Act, an authorized foreign bank is a prescribed financial institution. 
History: S. 7900 amended by P.C. 2009-1869, s. 11, November 19, 2009, Canada 
Gazette, Part Il, December'9, 2009, applicable after 1997, except that 
(a) before June 28, 1999, para. 7900(1)(a) is to be read as follows: 
(a)’a member of the Canadian Payments Association; and 


(b) subject to para. (c) below, before 2008 the opening words of subsec. 7900(1) 
are to be read as follows: 


7900. (1) For the purposes of section 33.1, the definitions “excluded in- 
come” and “excluded revenue” and “specified deposit” in subsection 
95(2.5), clause 212(1)(b)(iii)(D) and subparagraph 212(1)(b)(xi) of the Act, 
each of the following is a prescribed financial institution: 
(c) for taxation years that began before 2000, the opening words of subsec. 7900(1) 
are to be read as follows: : 


7900. (1) For the purposes of section 33.1, paragraph 95(2)(a.3), the defini- 
tion “specified deposit” in subsection 95(2.5), clause 212(1)(b)(iii)(D) and 
subparagraph 212(1)(b)(xi) of the Act, each of the following is a prescribed 
financial institution: 

(d) before October 24, 2001, para. 7900(1)(b) is to be read. as follows: 

(b) a credit union that is a shareholder or member. of a body corporate or 
organization that is a central for the purposes of the Canadian Payments 
Association Act. 

(e) subject to para. (f) below, before 2008 subsec. 7900(2) is to be read as follows: 
(2) For the purposes of paragraph 95(2)(a.3), the definitions “excluded in- 
come” and “excluded revenue” and “specified deposit’ in subsection 95(2.5) 
and clause 212(1)(b)(iii)(D) of the Act, an authorized foreign bank is a pre- 
scribed financial institution. 

and 

(f) for taxation years that began before 2000, subsec. 7900(2) is to be read as 

follows: 


(2) For the purposes of paragraph 95(2)(a.3), the definition “specified de- 
posit” in subsection 95(2.5) and clause 212(1)(b)(iii)(D) of the Act; an au- 
thorized foreign bank is a prescribed financial institution. 
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Part LXXX — Prescribed Reserve Amount and Recovery Rate 


The opening words of s. 7900 amended by P.C. 1997-1670; s: 10, November 20, 1997, 
Canada Gazette, Part Il, December 10, 1997, applicable to-taxation years of a foreign 
affiliate of a taxpayer that begin after 1994, except that 


(a) the sec. applies to taxation years of a foreign affiliate of a ‘taxpayer that end 
after 1994 where there has been a change in the taxation yet of the foreign affili- 
ate in 1994 and after February 22, 1994, unless 


(i).the foreign affiliate had requested that,change in the taxation yearin writing 
before February 22, 1994 from the income taxation authority of the country in 
which it was resident and subject to income taxation, or 


(i1) the first taxation year of the foreign affiliate that began after 1994 began at 
a time in 1995 that is earlier than the'time when that taxation year would have 
begun if there had not been that change in the taxation’ year: of the foreign 
affiliate. 


Definitions [Reg. 7900]: “authorized foreign. bank” — ITA 248(1); “corporation” — 
ITA 248(1), Interpretation Act 35(1); “credit union” —ITA 137(6), 248(1); ‘ ‘share- 
holder” — ITA 248(1). 


PART LXXX — "PRESCRIBED RESERVE 
AMOUNT AND RECOVERY RATE 


History: Part LXXX (ss.'8000-8005) added by P.C: 1990-2779, s. 4; December: 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years and fiscal 
periods commencing after June 17, 1987 that end after 1987. 


8000. [Prescribed reserve amount] — For the purpose. of. 


clause 20(1)(1)(i)(C) of the Act, the prescribed reserve amount for a 
taxation year means the aggregate of 


(a) where the taxpayer is a bank, an amount equal to the lesser of 


(i) the amount of the reserve reported in its annual report for 
the year that is filed with and accepted by the relevant au- 
thority or, where the taxpayer was throughout the year sub- 
ject to the supervision of the relevant authority but was not 
required to file an annual report for the year with the relevant 
authority, in its financial statements for the year, as general 
provisions or as specific provisions, in respect of exposures 
to designated countries in respect of loans or lending assets 
of the taxpayer made or acquired by it in'the ordinary course 
of its business, and 


(ii) an amount in respect of the loans or lending assets of the 


_ taxpayer at the end of the year that were made or acquired by 


the taxpayer in the ordinary course of its business and re- 
ported for the year by the’ taxpayer to the relevant authority, 
in accordance with the guidelines established by the relevant 
authority, ‘as:part of the taxpayer’s total exposure to desig- 
‘nated countries for the purpose of determining the taxpayer’s 


general provisions or specific provisions referred to in sub-' 


paragraph (i) or that were acquired by the taxpayer after Au- 
gust 16, 1990 and reported for the year by the taxpayer to the 
relevant authority, in accordance with the guidelines estab- 
lished by the relevant authority, as an exposure to a desig- 
nated country (in this subparagraph referred to as the 
“loans”) equal to the positive or negative amount, as the case 
may be, determined by the formula 


45% (A + B)-(B+C) 
where 


A is the aggregate of all amounts each of which is the 
‘amount that would be the amortized cost of a loan to the 
taxpayer at the end of the year if the definition “amortized 
cost” in section 248 of the Act were read without refer- 
ence to paragraphs (e) and (i) thereof, 

B is the aggregate of all amounts each of which is. the 
amount, if any, by which the principal amount of’a loan 

_outstanding at the time it was acquired by the taxpayer 

~ exceeds the amortized cost of the loan to the taxpayer im- 
mediately after the time it was acquired by the taxpayer, 
and 

C is the aggregate of all amounts each of which is 


A) an amount deducted in respect of a loan under 
clause 20(1)(1)Gi)(B) of the Act in computing the tax- 
payer’s income for the year, or 


Reg. 
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(B) an amount in respect of a loan determined as the 
amount, if any, by which 


(I) the aggregate of all amounts in respect of the 
loan deducted under paragraph 20(1)(p) of the Act 
in computing) the taxpayer’s income for the year or 
a preceding taxation year 


exceeds 


(II) the aggregate of all amounts in respect of the 
loan included under paragraph 12(1)(i) of the Act 
in‘computing the taxpayer’s income for the year or 
a preceding taxation year, and 


(a.1) where the taxpayer is a bank, the positive or negative 
amount that would be determined under the formula in subpara- 
graph (a)(ii) in respect of the specified loans owned by the tax- 
payer at the end of the year if that subparagraph applied to those 
loans. 


(b) [Repealed] 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: The opening words of s. 8000 amended and para. (b) repealed by P.C. 1999- 
195, subsecs. 2(1) and (3), February 11, 1999, Canada Gazette, Part I, March 3, 1999, 
applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer-elécts in writing to have para. 20(1)(1) of the Act, as amended, apply to the 
year and files the election with the Minister of National Revenue before October 
1998. 


Para. 8000(a.1) added by P.C. 1999-195, subsec. 2(2), February 11, 1999, Canada Ga- 
zette, Part II, March 3, 1999, applicable 


(a) to 1997 et seq.; and 


(b) to taxation years that end after 1991 and before 1997 where the taxpayer elects 
im writing to have para. 8000(a.1) apply to those years and files the election with 
the Minister of National Revenue before July 1999. 


Definitions [Reg. 8000): “amortized cost”, “amount” — ITA 248(1); “bank” — a. 
248(1), Interpretation Act 35(1); “business” — ITA 248(1); “designated country’”’, 
posure to a designated country”, “general provisions” — Reg. 8006; “lending der — 
ITA 248(1); “loans — Reg. 8000(a)(it); “loans or lending assets” — Reg. 8003; “pre- 
scribed”, “principal amount” —ITA 248(1); “principal amount outstanding” — Reg. 
8002(a); “relevant authority”, “specific provisions”, “specified loan” — Reg. 8006; 
“taxation year” —ITA 249; “taxpayer” — ITA 248(1). 


8001. [Repealed] 
History: S. 8001 repealed by P.C. 1999-195, s. 3, February 11, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable 
(a) to taxation years that end after September 1997; and 
(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, to apply to the 


year and files the election with the Minister of National Revenue before October 
1998. 


8002. [Principal amount, amortized cost] — For the purposes 
of paragraph 8000(a), 


(a) the principal amount outstanding at any time of a lending 
asset of a taxpayer that is a share of the capital stock of a corpo- 
ration is the part of the consideration received by the corporation 
for the issue of the share that is outstanding at that time; 


(b) where 


(i) a taxpayer realizes a loss from the disposition of a loan or 
lending asset described in subparagraph 8000(a)(ii) or a spec- 
ified loan described in paragraph 8000(a.1) (in this paragraph 
referred to as the “former loan”) for consideration that in- 
cluded another loan or lending asset that was a loan or lend- 
ing asset described in subparagraph 8000(a)(ii) or paragraph 
8000(a.1) (in this paragraph referred to as the “new loan”), 
and 


(ii) in the case of a former loan that is not a specified loan, 
the loss is included in computing the taxpayer’s provision- 
able assets as reported for the year to the relevant authority, 
in accordance with the guidelines established by the relevant 
authority, for the purpose of determining the taxpayer’s gen- 
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eral provisions or specific provisions in respect of exposures 
to designated countries, 


the principal amount of the new loan outstanding at the time it 
was acquired by the taxpayer is deemed to be equal to the princi- 
pal amount of the former loan outstanding immediately before 
that time; and 


(c) where at the end of a particular taxation year a taxpayer owns 
a specified loan that, at the end of the preceding taxation year, 
was described in an inventory of the taxpayer, the amortized 
cost of the specified loan to the taxpayer at the end of the partic- 
ular year is its value determined under section 10 of the Act at 
the end of the preceding year for the purpose of computing the 
taxpayer's income for the preceding year. 


History: Para. 8002(b) amended and para. (c) added by P.C. 1999-195, s. 4, February 
11, 1999, Canada Gazette, Part II, March 3, 1999, applicable 


(a) to 1997 et seq.; and 


(b) to taxation years that end after 1991 and before 1997 where the taxpayer elects 
in writing to have para. 8000(a.1) apply to those years and files the election with 
the Minister of National Revenue before July 1999. 


Definitions [Reg. 8002]: “amortized cost” — Reg. 8002(c), ITA 248(1); “corpora- 
tion” —ITA 248(1), Interpretation Act 35(1); “designated country” — Reg. 8006; 
“disposition” — ITA 248(1); “exposure to a designated country” — Reg. 8006; “for- 
mer loan” — Reg. 8002(b)(i); “general provisions” — Reg. 8006; “inventory”, “lend- 
ing asset” —ITA 248(1); “new loan” — Reg. 8002(b)(i); “principal amount” — Reg. 
8002, ITA 248(1); “provisionable assets”, “relevant authority” —Reg. 8006; 
“share” — ITA 248(1); “specific provisions”, “specified loan” — Reg. 8006; “taxation 
year” — ITA 249; “taxpayer” — ITA 248(1). 


8003. [Election] — Where a taxpayer elects to have this section 
apply by notifying the Minister in writing within 90 days after the 
day on which this section is published in the Canada Gazette, the 
loans or lending assets of the taxpayer that are described in subpara- 
graph 8000(a)(11) shall not include any loan or lending asset ac- 
quired by the taxpayer before November 1988 from a person with 
whom the taxpayer was dealing at arm’s length. 

Definitions [Reg. 8003]: “arm’s length” — ITA 251(1); “Canada” —ITA 255, In- 


terpretation Act 35(1); “lending asset’, ‘Minister’, “person”, “taxpayer? — ITA 
248(1); “writing” — Interpretation Act 35(1). 


8004. [Repealed] 


History: S. 8004 repealed by P.C. 1999-195, s. 5, February 11, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, to apply to the 
year and files the election with the Minister of National Revenue before October 
1998. 


8005. [Rules — loans and lending assets] — For the pur- 
poses of subparagraph 8000(a)(ii), where a loan or lending asset of 
a person (in this section referred to as the “holder’”) related to a 
taxpayer 


(a) was reported for the year by the taxpayer to the relevant au- 
thority, in accordance with the guidelines established by the rel- 
evant authority, as an exposure to a designated country, 


(b) was acquired by the holder or another person related to the 
taxpayer after August 16, 1990 as part of a series of transactions 
or events in which the taxpayer or a person related to the tax- 
payer disposed of a loan or lending asset that 


(i) for the taxation year immediately preceding the particular 
year in which it was disposed of, was a loan or lending asset 
that was reported by the taxpayer to the relevant authority, in 
accordance with the guidelines established by the relevant 
authority, as an exposure to a designated country, and 


(ii) was a loan or lending asset a loss arising on the disposi- 
tion of which would be a loss in respect of which a deduction 
is permitted under Part I of the Act to the taxpayer or a per- 
son related to the taxpayer, and 


Income Tax Regulations 


(c) had an amortized cost to the holder, immediately after the 
time it was acquired by the holder, that was less than 55 per cent 
of its principal amount, 


the following rules apply: 
(d) the loan or lending asset shall be deemed 


(i) to be a loan or lending asset of the taxpayer at the end of 
the year, 


(ii) to be a loan or lending asset of the taxpayer that was ac- 
quired by the taxpayer at the time it was acquired by the 
holder, and 


(ili) to have an amortized cost to the taxpayer, at any time, 
that is equal to its amortized cost to the holder at that time, 
and 


(e) any amount in respect of the loan or lending asset deducted 
under paragraph 20(1)(p) of the Act or included under paragraph 
12(1)(@) of the Act in computing the holder’s income for a par- 
ticular year shall be deemed to have been so deducted or in- 
cluded, as the case may be, in computing the income of the tax- 
payer for the year in which the particular year ends. 

Related Provisions: ITA 248(10) — Series of transactions. 

Definitions [Reg. 8005]: “amortized cost”, “amount” — ITA 248(1); “disposed” — 

ITA 248(1)“disposition”; “disposition” — ITA 248(1); “exposure to a designated coun- 

try’ — Reg. 8006; “holder” — Reg. 8005; “lending asset”, “person”, “principal 

amount” —ITA 248(1); “related” —ITA 251(2)-(6); “relevant authority” — Reg. 

8006; “series” — ITA 248(10); “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


8006. For the purposes of this Part, 


“designated country” has the same meaning as in the Guidelines 
for banks established pursuant to section 175 of the Bank Act, as 
that section read on May 31, 1992, and issued by the Office of the 
Superintendent of Financial Institutions, as amended from time to 
time; 


“exposure to a designated country” has the same meaning as in 
the Guidelines for banks established pursuant to section 175 of the 
Bank Act, as that section read on May 31, 1992, and issued by the 
Office of the Superintendent of Financial Institutions, as amended 
from time to time; 


“general provisions” has the same meaning as the expression 
“general country risk provisions” in the Guidelines for banks estab- 
lished pursuant to section 175 of the Bank Act, as that section read 
on May 31, 1992, and issued by the Office of the Superintendent of 
Financial Institutions, as amended from time to time; 


“provisionable assets” has the same meaning as in the Guidelines 
for banks established pursuant to section 175 of the Bank Act, as 
that section read on May 31, 1992, and issued by the Office of the 
Superintendent of Financial Institutions, as amended from time to 
time; 


“relevant authority” means the Superintendent of Financial 
Institutions; 


“specific provisions” has the same meaning as in the Guidelines 
for banks established pursuant to section 175 of the Bank Act, as 
that section read on May 31, 1992, and issued by the Office of the 
Superintendent of Financial Institutions, as amended from time to 
time. 


“specified loan’’ means 


(a) a United Mexican States Collateralized Par Bond due in 
2019, or 


(b) a United Mexican States Collateralized Discount Bond due 
in 2019; 
History: The definition “specified loan” added to s. 8006 by P.C. 1999-195, s. 6, Feb- 
ruary 11, 1999, Canada Gazette, Part Il, March 3, 1999, applicable 
(a) to 1997 et seq.; and 


(b) to taxation years that end after 1991 and before 1997 where the taxpayer elects 
in writing to have para. 8000(a.1) apply to those years and files the election with 
the Minister of National Revenue before July 1999. 
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S. 8006 added by P.C. 1992-2335, Sch. II,.s. 16, November 19, 1992, Canada Gazette, 
Part II, December 2, 1992, applicable to taxation years and fiscal periods beginning 
after June 17, 1987 and ending after 1987. : 


Definitions [Reg. 8006): “bank” — ITA*248(1), Interpretation Act 35(1). 


8007. [Repealed] 


History: S. 8007 repealed by P.C. 1999-195, subsec. 7(2), February 11, 1999, Canada 
Gazette, Part II, March 3, 1999, applicable to taxation years ending after September 
1997. 


S. 8007 added by P.C. 1999-195, subsec. 7(1), February 11, 1999, Canada Gazette, 
Part II, March 3, 1999, applicable to taxation years that.end after 1991 and before 
October 1997 where the taxpayer elects in writing to have para. 8000(a.1) apply to 


those years and files the election with the Minister of National Revenue before July 
1999. 


PART LXXXI — TRANSITION FOR 
FINANCIAL INSTITUTIONS © 


History: Part LXXXI (ss. 8100-8105) added by P.C. 1990-2779, s. 4, December 20, 
1990, Canada Gazette, Part II, January 16, 1991, applicable to taxation years and fiscal 
periods commencing after June 17, 1987 that end after 1987. 


8100. Transition deduction in respect of unpaid claims 
reserve — 


yy 


For the purpose of subsection 20(26) of the Act, an insurer’s unpaid 
claims reserve adjustment for its taxation year that includes Febru- 
ary 23, 1994 is the amount, if any, by which 


(a) the total of all amounts each of which is the maximum 
amount that, because of paragraph 1400(e), was deductible 
under paragraph 20(7)(c) of the Act in respect of an insurance 
policy in computing the insurer’s income for its last taxation 
year that ended before February 23, 1994 


exceeds 


(b) where the insurer elects, by notifying the Minister in writing, 
to have this paragraph apply, the total of all amounts each of 
which is the maximum amount that would, because of paragraph 
1400(e), have been deductible under paragraph: 20(7)(c) of the 
Act in respect of an insurance policy in computing the insurer’ s 
income for its last taxation year that ended before February 23, 
1994 if the amount “3” in: the formula in subparagraph 
1400(e)(ii), as it read for that year, were replaced by the amount 
“1”, and 


(c) in any other case, the total of all amounts each of which is 
the maximum amount that would, because of paragraph 1400(e) 
or (e.1), have been deductible under paragraph 20(7)(c) of the 
Act in respect of an insurance policy in computing the insurer’s 
income for its last taxation year that ended before February 23, 
1994 if paragraph 1400(e.1) had applied to that year and 
paragraphs 1400(e) and (e.1) were read in their application to 
that year as they read in their application to the insurer’s taxa- 
tion year that includes February 23, 1994. 

History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996-1452, s. 3, 

September 17, 1996, Canada Gazette, Part II, October 2, 1996, applicable to taxation 

years that end after February 22, 1994. 

Definitions [Reg. 8100]: “amount”, “insurance policy”, “insurer”, “Minister” — 

ITA 248(1); “taxation year’ —ITA 249; “writing” — Interpretation Act 35(1). 


8101. Inclusion of transition amount in respect of unpaid 
claims reserve — (1) In this section, “transition deduction” of an 


Reg. 
S. 8101(5)(a)(i) 


insurer means the amount deducted. under subsection 20(26). of the 
Act in computing the insurer’s income for its taxation year that in- 
cludes February 23, 1994. 


(2) Subject to subsection (3), there is prescribed for the purpose of 
section’ 12.3 of the Act in respect of an insurer for a taxation year 
that ends after February 22, 1994 the amount determined by the 
formula 


[Glos #0108 05) 


365 )xp 


where 
A. is the total of 


(a) the number of days in the taxation year that are in. 1994 or 
1995, and. 


(b)' where the! taxation year includes February 23, 1994; the 
number of days in 1994 that are before the first day of the 
taxation year, 


B is the number of days in the taxation year (other than February 
29) that are in any of 1996 to 2001, 


C is the number of days in the taxation year that are in 2002 or 
2003, and 


D is the insurer’s transition deduction minus the amount, if any, 
required by subsection (4) or paragraph (5)(b) to be subtracted. 


(3) Where subsection 88(1) of the Act has applied to the winding- 
up of an insurer (in this subsection referred to as the “subsidiary”), 


(a) the values of A, B, and C in subsection (2) shall be deter- 
mined’ in respect of the subsidiary without including any days 
that are after the day on which the’ subsidiary’s assets were dis- 
tributed to its parent on the winding-up; and 


(b) there is prescribed for the purpose of section 12.3 of the Act 
in respect of the parent for its taxation year that includes the day 
referred to in paragraph (a) the total of 


(i) the: amount that would be determined under subsection (2) 
in respect of the parent for the year if the parent’s transition 
deduction did not include the subsidiary’s transition deduc- 
tion, and 


(ii) the amount that. would be determined. under subsection 
(2) in respect of the parent for the year if 


(A) the values of A; B, and:C in that subsection were de- 
termined without including the day referred to in para- 
graph (a) and any days before that day, and 


(B): the value, of D in that subsection were equal to the 
subsidiary.s. transition deduction. 


(4) Where subsection 138(11.5) or (11.94) of the Act has applied to 
the transfer of an insurance business by an insurer, there shall be 
subtracted, in determining the value of D in subsection (2) in re- 
spect of the insurer for a taxation year ending after the insurer 
ceased to carry on all or substantially all of the business, the part of 
the insurer’s transition deduction that can reasonably be attributed 
to the business. 


(5) Where an insurer ceases to carry on all or substantially all of an 
insurance business, otherwise than as a result of a merger to which 
subsection 87(2) of the Act applies, a winding-up to which subsec- 
tion 88(1) of the Act applies or a transfer of the business to. which 
subsection 138(11.5) or (11.94) of the Act applies, 


(a) there is prescribed for the purpose of section 12.3 of the Act 
in respect of the insurer for its taxation year in which the cessa- 
tion of business occurs, in addition to the amount prescribed by 
subsection (2), the amount, if any, by which 


(i) the: part of the insurer’s transition deduction that can rea- 
sonably be attributed to the business 
exceeds 


(ii) that part of the total of the amounts included under sec- 
tion 12.3 of the Act in computing the income of the insurer 
for preceding taxation years that can reasonably be consid- 
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S. 8101(5)(a)(ii) 


ered to be in respect of the amount determined under subpar- 
agraph (i); and 
(b) there shall be subtracted, in determining the value of D in 
subsection (2) in respect of the insurer for the year or a subse- 
quent taxation year, the amount determined under subparagraph 
(a)(). 
History: Ss. 8100 and 8101 substituted for ss. 8100 to 8105 by P.C. 1996-1452, s. 3, 


September 17, 1996, Canada Gazette, Part Il, October 2, 1996, applicable to taxation 
years that end after February 22,1994. 


Definitions [Reg. 8101]: “amount”, “business”, “insurer”, “prescribed” — ITA 
248(1); “subsidiary” — Reg. 8101(3); “taxation year” —ITA 249; “transition deduc- 
tion” — Reg. 8101(1). 


8102. Mark-to-market — transition deduction — (1) In this 
section, “excluded property”, of a taxpayer, means a mark-to-mar- 
ket property used in a business of the taxpayer in its:taxation year 
that includes October 31, 1994 where it is reasonable to expect that 
the property would have been valued at its fair market value for the 
purpose of computing the taxpayer’s income from the business for 
the year if 


(a) the Act were read without reference to subsection 142.5(2); 
and 


(b) the property were held at the end of the year. 


(2) For the purpose of subsection 142.5(4) of the Act, the prescribed 
amount for a taxpayer’s taxation year that includes. October 31, 
1994 is the amount, if any, by which 


(a) the total of all amounts each of which is the taxpayer’s profit 
from the disposition in the year, because of subsection 142.5(2) 
of the Act, of a property other than a capital property, or an ex- 
cluded property 


exceeds the total of 


(b) the total of all amounts each of which is the taxpayer’s loss 
from the disposition in the year, because of subsection 142.5(2) 
of the Act, of a property other than a capital property or an ex- 
cluded property, and 


(c) the amount, if any, by which 


(i) the total of all amounts each of which is the taxpayer’s 
loss from the disposition in the year of a mark-to-market pro- 
perty (other than a capital property, an excluded property or a 
property disposed of because of subsection 142.5(2) of the 
Act) 


exceeds 


(ii) the total of all amounts each of which is the taxpayer’s 
profit from the disposition in the year of a mark-to-market 
property (other than a capital property, an excluded property 
or a property disposed of because of subsection 142,.5(2) of 
the Act). 


History: S. 8102 added by P.C. 2009-1212, s, 6, July 30, 2009, Canada Gazette, Part 
II, August 19, 2009, applicable to taxation years that end after October 30, 1994. 


Former s. 8102 repealed by P.C. 1996-1452, s. 3, September 17, 1996, Canada Ga- 
zette, Part Il, October 2, 1996, applicable to taxation years that end after February 22, 
1994. 

Former s. 8102 amended by P.C. 1992-2335, Sched. II, s. 17, November 19, 1992, 
Canada Gazette, Part Il, December 2, 1992, applicable to taxation years and fiscal peri- 
ods beginning after June 17, 1987 and ending after 1987. 

Definitions [Reg. 8102]: “amount”, “business” — ITA 248(1); “capital property” — 
ITA 54, 248(1); “disposed” — ITA 248(1) “disposition”; “disposition” —ITA 248(1); 
“excluded _ property” — Reg. 8102(1); “mark-to-market property” —ITA 142.2(1); 
“prescribed”, “property” —ITA 248(1); “taxation year’ —ITA 249; “taxpayer” — 
ITA 248(1). 


8103. Mark-to-market — transition inclusion — (1) In this 
section, “transition deduction”, of a taxpayer, means the amount 
deducted under subsection’ 142.5(4) of the: Act in computing the 
taxpayer’s income for its taxation year that includes October 31, 
1994, 


(2) Subject to subsections (3), (5) and (7), there is prescribed for the 
purpose of subsection 142.5(5) of the Act in respect of a taxpayer 


Income Tax Regulations 


for a taxation year that ends after October 30, 1994 the amount de- 
termined by the formula 

AxB 

1825 


where 


A. is the number of days (other than February 29) in the year that 
are before the day that is five years after the first day of the 
taxation year of the taxpayer that includes October 31, 1994; and 


Bis the taxpayer’s transition deduction minus the amount, if any, 
required by subsection (4) or paragraph (6)(b) to be subtracted. 


(3) If subsection 88(1) of the Act has applied to the winding-up of a 
taxpayer (in this subsection referred to as the “subsidiary”), 


(a) the value of A in subsection (2) shall be determined in re- 
spect of the subsidiary without including any days that are after 
the day on which the subsidiary’s assets were distributed to its 
parent on the winding-up; and 


(b) there is prescribed for the purpose of subsection 142.5(5) of 
the Act in respect of the parent for its taxation year that includes 
the day referred’ to in paragraph (a) the total of 


(1) the amount that would be determined under subsection (2) 
in respect of the parent for the year if the parent’s transition 
deduction did not include the subsidiary’s transition deduc- 
tion, and 


(ii) the amount that would be determined under subsection 
(2) in respect of the parent for the year if 


(A) the value of A in that subsection were determined 
without including the day referred to in paragraph (a) and 
any days before that day, and 


(B) the value of B in that subsection were equal to the 
subsidiary’s transition deduction. 


(4) If subsection 138(11.5) or (11.94) of the Act has applied to the 
transfer of an insurance business by an insurer, there shall be sub- 
tracted, in determining the value of B in subsection (2) in respect.of 
the insurer for a taxation year that ends after the insurer ceased to 
carry on all or substantially all of the business, .the part of the in- 
surer’s transition deduction that is included, because of paragraph 
138(11.5)(k) of the Act, in the transition deduction of the person to 
whom the business was transferred. 


(5) If subsection 98(6) of the Act deems a partnership (in this sub- 
section referred to as the “new partnership’’) to be a continuation of 
another partnership (in this subsection referred to as the “predeces- 
sor partnership’’), 


(a) the value of A in subsection (2) shall be determined in re- 
spect of the predecessor partnership without including any days 
that are after the day on which the predecessor partnership’s pro- 
perty was transferred to the new partnership; and 


(b) there is prescribed for the purpose of subsection 142.5(5) of 
the Act in respect of the new partnership for its taxation year 
that includes the day referred to in paragraph (a) the total of 


(i) the amount that would be determined under subsection (2) 
in respect of the new partnership for the year if its transition 
deduction did not include the predecessor partnership’s tran- 
sition deduction, and 


(ii) the amount that would be determined under subsection 
(2) in respect of the new partnership for the year if 


(A) the value of A in that subsection were determined 
without including the day referred to in paragraph (a) and 
any days before that day, and 


(B) the value of B in that subsection were equal to the 
predecessor partnership’s transition deduction. 


(6) If a taxpayer ceases to carry on all or substantially all of a busi- 
ness, otherwise than as a result of a merger to which subsection 
87(2) of the Act applies, a winding-up to which subséction 88(1) of 
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the Act applies or a transfer of the business to which subsection 
98(6) or 138(11.5) or (11.94) of the Act applies, 


(a) there is prescribed for the purpose of subsection 142. 5(5) of 
the Act in respect of the taxpayer for its taxation year in which 
the cessation of business occurs, in addition to the amount pre- 
scribed by subsection (2), the amount, if any, by which 


(i) the part of the taxpayer’ s transition deduction that can rea- 
sonably be attributed to the business 


exceeds 


(ii) that part of the total of the amounts included under sub- 
section 142.5(5) of the Act in computing the income of the 
taxpayer for preceding taxation years that can reasonably be 
considered to be in respect of the amount determined under 
subparagraph (i); and 
(b) there shall be subtracted, in determining the lve of B in 
subsection (2) in respect of the taxpayer for the year or a subse- 
‘quent — year, the amount determined under subparagraph 


(a)@). 


(7) If a taxpayer ceases at any time to be a financial institution oth- 
erwise than because it ceases to carry on a business, 


(a) there is prescribed for the purpose of subsection 142.5(5) of 
the Act in respect of the taxpayer for its taxation year that ended 
immediately before that time, the amount, if any, by which 


(1) the taxpayer’ s transition deduction 
exceeds 


(ii) the total of the amounts included: under subsection 
142.5(5) of the Act in computing the taxpayer’s income for 
preceding taxation years; and 


(b) the amount prescribed for the purpose of subsection 142.5(5) 
of the Act in respect of the taxpayer for taxation years after the 
taxation, year referred to in paragraph (a) is nil. 
History: S. 8103 added by P.C. 2009-1212, s. 6, July 30, 2009, Canada Gazette, Part 
Il, August 19, 2009, applicable to taxation yeats that end after October 30, 1994. 


Former s. 8103 repealed by P.C. 1996-1452, s. 3, September 17, 1996, Canada Ga- 
zette, Part II, October 2, 1996, applicable to taxation years that end after February 22, 
1994. 


Former subparas. 8103(a)(i), (ii) amended by P.C. 1992-2335, Sched. II, s. 18, Novem- 
ber 19,1992, Canada Gazette, Part Il, December 2, 1992, applicable to taxation years 
arid fiscal periods beginning after June 17, 1987 and ending after 1987. 


Definitions [Reg. 8103]: “amount”, “business”, “insurer” — ITA 248(1); “mark-to- 


market property” — 142.2(1); “property” — ITA — “person”, “prescribed”, “pro- 


perty” — ITA 248(1); “taxation year’ —ITA 249; “taxpayer? — ITA 248(1); “transi- 
tion deduction” — Reg. 8103(1). 


8104. Mark-to-market — transition capital loss — (1) In this 
section, “excluded property”, of a taxpayer, means a mark-to-mar- 
ket property of the taxpayer for its taxation year that includes Octo- 
ber 31, 1994 if 
(a) the taxpayer had a taxable capital gain or an allowable capi- 
tal loss for the year from the disposition of the property to which 
section 142 of the Act applied; or 
(b) in the case of a taxpayer that was non-resident in the year, 
the property was a capital property other than a taxable Cana- 
dian property. 
(2) For the purpose of subsection 142.5(6) of the Act, the prescribed 
amount for a taxpayer’s taxation year that includes October 31, 
1994 is the amount, if any, by which 
(a) the total of all amounts each of which'is the taxable capital 
gain of the taxpayer for the year from the disposition, because of 
subsection 142.5(2) of the Act, of a property other than an ex- 
cluded property _ 
exceeds the total of 
(b) the total of all amounts each of which is the allowable capital 


loss of the taxpayer for the year from the disposition, because of 


subsection 142.5(2) of the Act, of a property other than an ex- 
cluded property, and 


Reg. 
S. 8200(a)() 


(c) the amount, if any, by which 


(i) the total of all amounts each of which is the allowable 
capital loss of the taxpayer for the year from the disposition 
of a mark-to-market property (other than an excluded pro- 
erty ora property disposed ral because of pangceen 
142.5(2) of the Act) 


exceeds 


(ii) the total of all amounts each of which is the taxable capi- 
tal gain of the taxpayer for the year from the disposition of a 
mark-to-market property (other than an excluded property or 
a property disposed of because of subsection 142.5(2) of the 
Act). 


History: S..8104 added, by P:C. 2009-1212, s.6; july 30, 2009, Canada Gazette, Part 
II, August 19; 2009, applicable to taxation, yeats that end after October 30, 1994, 


Former s. 8104 repealed by P.C, 1996-1452, s. 3, September 17, 1996, Canada Ga- 
zette, Part II, October 2, 1996, applicable to taxation years that end after February 22, 
1994. 


Definitions [Reg. 8104]: “allowable capital loss’—ITA 38(b), 248(1); 
“amount” —ITA 248(1); “capital property” — A 54, 248(1); “disposition” — ITA 
248(1); “excluded property” — Reg. 8104(10); “non-resident”, “prescribed”,. “‘pro- 
perty”;, “taxable, Canadian property’””»— ITA 248(1); “taxable capital gain’— ITA 
38(a), 248(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1). 


99 66, 


8105. Mark-to-market — transition capital gains — (1) In 
this. section, “transition loss”, of a taxpayer,,means. the. amount 
elected by the taxpayer under subsection 142.5(6) of the Act to be 
an allowable capital loss of the taxpayer for its taxation year that 
includes October 31, 1994. 


(2) There is prescribed for the purpose of subsection 142.5(7) of the 
Act in respect of a taxpayer for a taxation year that ends after Octo- 
ber 30, 1994 the amounts that would be prescribed in respect of the 
taxpayer for the year by section 8103 if the references in subsec- 
tions 8103(2) to (7) to 


(a) “subsection .142.5(5)” were read as “subsection. 142.5(7)”; 
and 


(b) “transition deduction” were read as “transition loss (as: de- 
fined 1 in subsection pa 


| Been S. 8105 added by P.C. 2009-1212, s. 6, July 30, 2009, Canada Gazette, Part 
II, August. 19, 2009, applicable to taxation years that end, after October 30, 1994. 


Former s. 8105 repealed.by P.C. 1996-1452, s. 3, September 17, 1996, Canada Ga- 
zette, Part I, October 2, 1996, applicable to taxation years that end after February 22, 
1994, 


Definitions [Reg. 8105]: “allowable capital loss” —ITA 38(b), 248(1); “amount”, 
“prescribed” —ITA 248(1); “taxation year” — ITA 249; “taxpayer? —ITA 248(1); 
“transition loss” — Reg. 8105(1). 


Part LXXXII— PRESCRIBED 
PROPERTIES AND PERMANENT 
ESTABLISHMENTS. 


History: The heading of Part LXXXII amended by P.C. 1994-139, s. 14, January 27, 
1994, Canada Gazette, Part Il, February 9, 1994, applicable after 10:00 p.m. EDST, 
April 26, 1989, 


8200. Prescribed properties [for leasing rules] — For the 
purposes of subsection 16.1(1)'of the Act, “prescribed property” 
means 


(a) exempt property, within the meaning assigned. by paragraph 
1100(1.13)(a), other than property leased on or before February 
2, 1990 that is 


(i) a truck or tractor that is designed for use on highways and 
has. a “gross vehicle weight rating” (within the meaning as- 
signed that expression by the Motor Vehicle Safety Regula- 
tions) of 11,778 kilograms or more, 


2157 


im) 
c 
ce) 

= 

ae 
= 
D 
® 
cc 


Reg. 
S. 8200(a)(ii) 


(ii) a trailer that is designed for use on highways and is of a 
type designed to be hauled under normal operating condi- 
tions by a truck or tractor described in subparagraph (i), or 
(iii) a railway car, 
(b) property that is the subject of a lease where the tangible pro- 
perty, other than exempt property (within the meaning assigned 
by paragraph 1100(1.13)(a)), that was the subject of the lease 
had, at the time the lease was entered into, an aggregate fair 
market value not in excess of $25,000, and 


(c) intangible property. 


History: S. 8200 added by P.C. 1991-465, s..5, March 14, 1991, Canada Gazette, Part 
II, March 27, 1991, applicable in respect of leases entered into after 10:00 p.m. Eastern 
Daylight Saving Time, April 26, 1989, other than leases entered into pursuant to an 
agreement in writing entered into before that time under which the lessee thereunder 
has the right to require the lease of the property (and for these purposes a lease in 
respect of which a material change has been agreed to by the parties thereto effective at 
any particular time that is after 10:00 p.m. Eastern Daylight Saving Time, April 26, 
1989 shall be deemed to have been entered into at that particular time). 


Definitions [Reg. 8200]: “property” — ITA 248(1). 


8200.1 [Prescribed energy conservation property] — For 
the purposes of subsection 13(18.1) and subparagraph 
241(4)(d)(vi.1) of the Act, “prescribed energy conservation pro- 
perty” means property described in Class 43.1 or 43.2 in Schedule 
Il. 


Related Provisions: ITA 13(18.1) — Dept. of Natural Resources “Technical Guide 
to Class 43.1” to be determinative. 


History: S. 8200.1 amended by P.C. 2006-439, s. 7, June 1, 2006, Canada Gazette, 
Part II, June 14, 2006, deemed in force on February 23, 2005. 


S. 8200.1 added by P.C. 1997-1033, s. 5, July 25, 1997, Canada Gazette, Part Il, Au- 
gust 20, 1997, applicable after February 21, 1994. 


Definitions [Reg. 8200.1]: “prescribed”, “property” — ITA 248(1). 


8201. [Permanent establishment] — For the purposes of sub- 
section 16.1(1), the definition “outstanding debts to specified non 
residents” in subsection 18(5), subsection 34.2(6), the definition 
“excluded income” and “excluded revenue” in subsection 95(2.5), 
subsections 112(2), 125.4(1) and 125.5(1), the definition “taxable 
supplier” in subsection 127(9), subparagraph  128.1(4)(b)(ii), 
paragraphs 181.3(5)(a) and 190.14(2)(b), the definition “Canadian 
banking business” in subsection 248(1) and paragraph 260(5)(a) of 
the Act, a “permanent establishment” of a person or partnership (ei- 
ther of whom referred to in this section as the “person”) means a 
fixed place of business of the person, including an office, a branch, 
a mine, an oil well, a farm, a timberland, a factory, a workshop or a 
warehouse if the person has a fixed place of business and, where the 
person does not have any fixed place of business, the principal 
place at which the person’s a. is conducted, and 


Proposed Amendment — - Reg. 8201 opening words © 


8201. [Permanent establishment] — For the purposes o of ae " 


section 16.1(1), the definition “outstanding debts to specified non- 
residents” in subsection 18(5), subsections. 34. 2(6), 112), 


125.4(1) and 125.5(1), the definition “taxable supplier” in subsec- _ 


tion 127(9), subparagraph 128.1(4)(b)(ii), paragraphs 181. 3(3)(a) 
and 190.14(2)(b), the definition “Canadian banking business” in 
subsection 248(1) and paragraph 260(5)(a) of the Act, a “perma- 
nent establishment” of a person or partnership (either of whom is © 


referred to in this section as the “person’”) means a fixed place of — 


business of the person, including an office, a branch, a mine, an 
oil well, a farm, a timberland, a factory, a workshop or a ware-_ 
house if the person has a fixed place of business and, where the © 
person does not have any fixed place of business, the principal 
place at which the person’s business is conducted, and — / 
Application: The August 27, 2010 draft iegislation (Part 2 — foreign aftiliates).s, s. 
49, will amend the opening words of s. 8201 to read as above, aes to taxation 
years that end after December 18, 2009. j 


S. 53 of the draft legislation provides that any assessment of a taxpayer’ s tax, interest 
and penalties payable under the Act for any taxation year that ends before the day on - 
which the draft legislation is assented to that would, in the absence of this section, be 
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precluded because of subsecs. 152(4) to (5) of the Act shall be made to the extent 
necessary to take into account this amendment, if the taxpayer 


@ elects in writing in respect of of i its foreign affiliates that this section apely 


in Tespect of that provision, and 


Gi) files that election. wi Minister of Neioad Revenue on or. 1 before June — 


ee 
Technical Notes (Sept. 10, 20 


hoc 


): Section 8201 provides a 1 definition of the term 


“permanent establishment” for various purposes of the Aci 
amended to remove the reference to the definition “excluded income and excluded _ 
revenue” in subsection 95(2.5) of the Act since that definition will now be covered 


andiew. sets oe oe @ | 


ization” in gee 
tion 118.02(1), subsections ‘125 A(1) a and 125. 3(1), the definition 


the enon. “qualified Sas transit org 


“taxable ipplier” ul 121) 
(ii), paragraphs 18 3(5)(a) and 190.14(2 . 
nition “Canadian banking business” i in subsection site _ par- 


agr. ph 260(5)( hip ( the Act, a “permanent este 


Ie 


othe a Sone ms or a pe aie if ihe rm a P 
fixed otine of business and, where the person does LS wee any 
fixed bier of ice the: p reel es Mie hich | : 


(a) where the person carries on business through an employee or 
agent, established in a particular place, who has general author- 
ity to contract for the person or who has a stock of merchandise 
owned by the person from which the employee or agent regu- 
larly fills orders, the person shall be deemed to have a perma- 
nent establishment at that place, 


(b) where the person is an insurance corporation, the person is 
deemed to have a permanent establishment in each country in 
which the person is registered or licensed to do business, 


(c) where the person uses substantial machinery or equipment at 
a particular place at any time in a taxation year, the person shall 
be deemed to have a permanent establishment at that place, 


(d) the fact that the person has business dealings through a com- 
mission agent, broker or other independent agent or maintains an 
office solely for the purchase of merchandise shall not of itself 
be held to mean that the person has a permanent establishment, 
and 


(e) where the person is a corporation, the fact that the person has 
a subsidiary controlled corporation at a place or a subsidiary 
controlled corporation engaged in trade or business at a place 
shall not of itself be held to mean that the person is operating a 
permanent establishment at that place, 


except that, where the person is resident in a country with which the 
Government of Canada has concluded a tax treaty in which the ex- 
pression “permanent establishment” is given a particular meaning, 
that meaning shall apply. 

Related Provisions: ITA 56.4(1)“permanent establishment” — Definition applies 


for restrictive covenants (non-competition agreements); Reg. 5906(2) — Definition for 
FAPI and related purposes. 
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History: Closing words of s. 8201 amended by P.C; 2010-548, s: 25; April 29, 2010, 
Canada Gazette, Part II], May 12, 2010, deemed in force on June 14, 2001: 


The opening words of s. 8201 amended by P.C. 2005-1508, s. 15, August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, deemed to have come into force on Octo- 
ber 2, 1996, except that in applying the section, 


(a) to the 1996 taxation year, it is to be read without the reference to the phrase 
“the definition “outstanding debts to specified non-residents” in subsection 18(5),”; 


(b) to taxation years that ended before November 1997, it is to be read without 
reference to ITA subsec. 125.5(1); 


(c) to taxation years that began before 1996, it is to be read without reference to the 
phrase “the definition “taxable supplier” in ITA subsec. 127(9),”; 


(d) to taxation years that ended before June 28, 1999; it is to be read without refer- 
ence to the phrases “paragraph 181.3(5)(a) and 190.14(2)(b),” and “the definition 
“Canadian banking business” in subsection 248(1)”; 


(e) to taxatiOn years that began before 2000, it is to be read without reference to the 
phrase “the definition “excluded income” and “excluded revenue” in subsection 
95(2.5)”; and 


(f) [as amended by P.C. 2010-548, s. 38; April 29, 2010, Canada Gazette, Part II, 
May 12, 2010, deemed in force on September 21, 2005] to months that end before 
2005, it is to be read as though it also applies for the purpose of ITA subsec. 
206(1.3). 


The opening words of s. 8201 amended by P.C. 2000-183, s. 4, February 17, 2000, 
Canada Gazette, Part Il, March 1, 2000, applicable to 1995 et seq., except that in ap- 
plying the amended s. 8201 


(a) to the 1995 and 1996 taxation years, it shall be read without the reference to the 
phrase “the definition “outstanding debts to specified nom residents” in subsection 
18(5),"; 


(b) to the portion of the 1995 taxation year that was in:1994, it shall be read: with- 
out reference to subsec. 34.2(6) of the Act; 


(c) to taxation years that ended before November 1997, it shall be read without the 
reference to subsec 125.5(1) of the Act; and 


(d) to taxation years that began before 1996, it shall be read without the reference 
to phrase “the definition “taxable supplier” in subsection 127(9),”. 


S.8201 added by P.C. 1994-139, s. 15, January 27, 1994, Canada Gazette, Part Il, 
February 9, 1994, applicable after 10:00 p.m. EDST, April 26, 1989. 


Definitions [Reg. 8201]; “business” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “employee”, 
“insurance eempereront: “office” —ITA 248(1); “person” —ITA 248(1); “resi- 
dent” —ITA 250; “subsidiary controlled corporation”, “tax treaty” —ITA 248(1); 
“taxation year” — ITA 249. 


1.T. Technical News: 33 (permanent establishment — the Dudney case update). 


Application Policies: SR&ED 2002-02R2: Experimental. production. and commer- 
cial production with experimental development work — allowable SR&ED 
expenditures. 


Forms: T2 SCH 305: Newfoundland and Labrador capital tax on financial institutions. 


8201.1 [Repealed] 


History: S. 8201.1 repealed by P:C. 2000-183, subsec. 5(2), February 17, 2000, Can- 
ada Gazette, Part II, March 1, 2000, applicable to 1995 et seg. For the period from 
December 5, 1985 through the 1994 taxation year, read: 


8201.1 For the purpose of subsection 206(1.3) of the Act, “permanent éstablish- 
ment” of a corporation means a fixed place of business of the corporation, in- 
cluding an office, a branch, a mine, an oil well, a farm, a timberland, a factory, a 
workshop or a warehouse and, where the corporation does not have any fixed 
place of business, the principal place at which the corporation’s business is con- 
ducted, and 


(a) where the corporation carries on business through an employee or agent, 
established in a particular place, who has general authority to contract for the 
corporation or who has a stock of merchandise owned by the corporation 
from which the employee or agent regularly fills orders, the corporation 
shall be deemed to have a permanent establishment at that place, 


(b) where the corporation is an insurance corporation, the corporation is 
deemed to have a permanent establishment in each country in which the cor- 
poration is registered or licensed to do business, 


(c) where the corporation uses substantial machinery or equipment at a par- 
ticular place at any time in a taxation year, the corporation shall be deemed 
to have a permanent establishment at that place, 


(d) the fact that the corporation has business dealings through a commission 
agent, broker or other independent agent or maintains an office solely for the 
purchase of merchandise shall not of itself be held to mean that the corpora- 
tion has a permanent establishment, and 


(e) the fact that the corporation has a subsidiary controlled corporation at a 
place or a subsidiary controlled corporation engaged in trade or business at a 
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place shall not of itself be held to mean that the corporation is operating a 
permanent establishment at that place, 


except that, where the corporation is resident in a country with which the Goy- 
ernment of Canada has concluded.an agreement or convention for the avoidance 
_ of double taxation that has the force of law in Canada and in which the expres- 
sion “permanent establishment” is given a particular meaning, that meaning shall 
apply. 
S. 8201.1 added by P.C. 2000-183, subsec. 5(1), February 17, 2000, Canada Gazette, 
Part II, March 1, 2000, applicable after December 4, 1985. 


PART LXXXIIl — PENSION ADJUSTMENTS, 
PAST SERVICE PENSION ADJUSTMENTS, 
PENSION ADJUSTMENT REVERSALS AND 
PRESCRIBED, AMOUNTS 


History: The heading to Part LXXXIII amended by P.C. 1998-2256, s. 3, December 
16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 1996. 


The heading to Part LXXXIII amended by P.C: 1996-911, s. 5, June 20, 1996, Canada 
Gazette, Part Il, July 10, 1996, applicable after’ 1991. The heading formerly read: Pen- 
sion Adjustments and Past Service Pension Adjustments. 


Part LXXXIII (ss. 8300-8311) added by P.C. 1991-2540, s. 7, December 16, 1991, 
Canada Gazette, Part II, January 15, 1992, applicable after 1989, except that 


(a) in its application in respect of amounts paid to pension plans before 1991, the 
definition “excluded contribution” in subsec. 8300(1) shall be read as follows: 
“excluded contribution” to.a registered pension plan means an amount paid 
to the plan that is 
(a) transferred to the plan in accordance with any of ‘subsections 
146(16), 147(19) and 147.3(1) to (7) of the Act, or 


(b) deductible, as a consequence of the payment, under paragraph 60(j) 
or (j.1) of the Act in computing the income of a taxpayer for a taxation 
year; 

(b) before 1991, subsecs. 8301(2) and (3) shall be read without reference to the 

expression “and subsection 147(5.1) of the Act”; 

(c) subsec. 8307(6) is applicable after 1990; and 

(d) subsec. 8307(7) is applicable to 1991 et seq. 


8300. Interpretation — (1) In this Part, 


“certifiable past service event”, with respect to an individual 
means a past service event that is required, by reason of subsection 
147.1(10) of the Act, to be disregarded, in whole or in part, in deter- 
mining the benefits to be paid under a registered pension plan with 
respect to the individual until a certification of the Minister in re- 
spect of the event has been obtained; 


Registered Pension Plans Technical Manual: §1.10 (certifiable past service 
event). 


“complete period of reduced services” of an individual means a 
period of reduced services of the individual that is not part of a 
longer period of reduced services of the individual; 


Registered Pension Plans Technical Manual: §1.13 (complete period of reduced 
services). 


“designated savings arrangement” of an individual means a RRIF 
or RRSP under which the individual is the annuitant, or the indivi- 
dual’s account under a money purchase provision of a registered 
pension plan; 

History: Definition “designated savings arrangement” added by 2011, c. 24, subsec. 
90(1), deemed to have come into force on March 23, 2011. 


“excluded contribution” to a registered pension plan means an 
amount that is transferred to the plan in accordance with any of sub- 
sections 146(16), 146.3(14.1), 147(19), 147.3(1) to (4) and 147.3(5) 
to (7) of the Act; 

History: Definition “excluded contribution” amended to add reference to ITA subsec. 
146.3(14.1), by P.C. 2005-1508, s. 16, August 31, 2005, Canada Gazette, Part II, Sep- 
tember 21, 2005, applicable after 2003. 


“Excluded contribution” amended by P.C. 1995-17, subsec. 1(1), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable with respect to transfers occur- 
ring after 1990. 

Definition “excluded contribution” added by P.C. 1991-2540, s. 7, December 16, 1991, 
Canada Gazette, Part II, January 15, 1992, applicable after 1989, except that in its 
application in respect of amounts paid to pension plans before 1991, read the definition 
to include amounts deductible under ITA 60) or (.1). 
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“flat benefit provision” of a pension plan means a defined benefit 
provision of the plan under which the amount of lifetime retirement 
benefits provided to each member is based on the aggregate of all 
amounts each of which is the product of a fixed rate and either the 
duration of service of the member or the number of units of output 
of the member, and, for the purposes of this definition, where 


(a) the amount of lifetime retirement benefits provided under a 
defined benefit provision to each member is subject to.a limit 
based on the remuneration received by the member, and 


(b) the limit may reasonably be considered to be included to en- 
sure that the amount of lifetime retirement benefits provided to 
each member does not exceed the maximum amount of such be- 
nefits that may be provided by a registered pension plan, 


the limit shall be disregarded for the purpose of determining 
whether the provision is a flat benefit provision; : 


“individual pension plan’’, in respect of a calendar year, means a 
registered pension plan that contains a defined benefit provision if, 
at any time in the year or a preceding year, the plan 


(a) has fewer than four members and at least one of them is re- 
lated to a participating employer in the plan, or 


(b) is a designated plan and it is reasonable to conclude that the 

rights of one or more members to receive benefits under the plan 

exist primarily to avoid the application of paragraph (a); 
Related Provisions: Reg. 8300(1.1)— Minister may waive definition; Reg. 
8304(10), (11) — Past service event in relation to. individual pension plan; Reg. 
8500(1)“IPP minimum amount” — Definition; Reg. 8502(d)(x) — Permissible distri- 
butions — IPP minimum amount; Reg. 8503(26) — IPP — minimum withdrawal; Reg. 
8515 — Special rules for designated plans. 


History: Definition “individual pension plan” added by 2011, c. 24, subsec. 90(1), 
deemed to have come into force on March 23, 2011. 


“member”’, in relation to a deferred profit sharing plan or a benefit 
provision of a registered pension plan, means an individual who has 
a right (either immediate or in the future and either absolute or con- 
tingent) to receive benefits under the plan or the provision, as the 
case may be, other than an individual who has such a right only 
because of the participation of another individual in the plan or 
under the provision, as the case may be; 

History: The definition “member” added to subsec. 8300(1) by P.C.1998-2256, sub- 


sec. 4(1), December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable 
after 1989. 


Registered Pension Plans Technical Manual: §1.25 (member). 


“PA offset” for a calendar year means 
(a) for years before 1997, $1,000, and 


(b) for years after 1996, $600; 


History: The definition “PA offset’? added to subsec. 8300(1) by P.C.1998-2256, sub- 
sec. 4(1), December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable 
after 1989. 


“past service event” means any transaction, event or circumstance 
that occurs after 1989 and as a consequence of which 


(a) retirement benefits become provided to an individual under a 
defined benefit provision of a pension plan in respect of a period 
before the time that the transaction, event or circumstance 
occurs, 


(b) there is a change to the way in which retirement benefits 
provided to an individual under a defined benefit provision of a 
pension plan in respect of a period before the time that the trans- 
action, event or circumstance occurs are determined, including a 
change that is applicable only in specified circumstances, or 


(c) there is a change in the value of an indexing or other auto- 
matic adjustment that enters into the. determination of the 
amount of an individual’s retirement benefits under a defined 
benefit provision of a pension plan in respect of a period before 
the time that the value of the adjustment changes; 

Related Provisions: Reg. 8300(2) — Definition applies to ITA 147.1(1). 


Registered Pension Plans Technical Manual: §1.30 (past service event). 


Income Tax Regulations 


“period of reduced services” of an individual means, in connec- 
tion with a benefit provision of a registered pension plan, a period 
that consists of one or more periods each of which is 


(a) an eligible period of reduced pay or temporary absence of the 
individual with respect to an employer who participates under 
the provision, or 
(b) a period of disability of the individual; 

History: The opening words of the definition “period of reduced services” in subsec. 


8300(1) amended by P.C. 2007-849, subsec. 11(1), May 31, 2007, Canada Gazette, 
Part II, June 13, 2007, in force June 13, 2007. 


“refund benefit”? means 


(a) with respect to an individual and a benefit provision of a pen- 
sion plan, a return of contributions made by the individual under 
the provision, and 


(b) with respect to an individual and a deferred profit sharing 
plan, a return of contributions made by the individual to the 
plan, 


and includes any interest (computed at a rate not exceeding a rea- 
sonable rate) payable in respect of those contributions; 
History:. Para. (a) of the definition “refund benefit” in subsec. 8300(1) amended by 


P.C. 2007-849, subsec. 11(2), May 31, 2007, Canada Gazette, Part II, June 13, 2007, in 
force June 13, 2007. 


“resident compensation” of an individual from an employer for a 
calendar year means the amount that would be the individual’s 
compensation from the employer for the year if the definition “com- 
pensation” in subsection 147.1(1) of the Act were read without ref- 
erence to paragraphs (b) and (c) of that definition. - 

History: The definition “resident compensation” added to subsec. 8300(1) by 


P.C.1998-2256, subsec. 4(1), December 16, 1998, Canada Gazette, Part Il, January 6, 
1999, applicable after 1989. 


(1.1) The Minister may waive in writing the application of the defi- 
nition “individual pension plan” in subsection (1) if is just and equi- 
table to do so having regard to all the circumstances. 


History: Subsec. 8300(1.1) added by 2011, c. 24, subsec..90(2), deemed to have come 
into force on March 23, 2011. 


(2) The definition “past service event” in subsection (1) is applica- 
ble for the purposes of subsection 147.1(1) of the Act. 


Registered Pension Plans Technical Manual: §1.30 (past service event). 


(3) All words and expressions used in this Part that are defined in 
sections 147 or 147.1 of the Act or in Part LXXXV have the mean- 
ings assigned in those provisions unless a definition in this Part is 
applicable. 


Related Provisions: Reg. 8500(2)— Mirror image rule causing terms in Reg. 
8300(1) to be defined for purposes of Part 85. 


(4) For the purposes of this Part, an officer who receives remunera- 
tion for holding an office shall, for any period that the officer holds 
the office, be deemed to render services to, and to be in the service 
of, the person from whom the officer receives the remuneration. 


(5) For the purposes of this Part (other than the definition “mem- 
ber” in subsection (1)), where an individual has received an interest 
in an annuity contract in full or partial satisfaction of the indivi- 
dual’s entitlement to benefits under a defined benefit provision of a 
pension plan, any rights of the individual under the contract are 
deemed to be rights under the defined benefit provision. 


History: Subsec. 8300(5) amended by P.C.1998-2256, subsec. 4(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


(6) For the purposes of this Part and subsection 147.1(10) of the 
Act, and subject to subsection 8308(1), the following rules apply in 
respect of the determination of the benefits that are provided to an 
individual under a defined benefit provision of a pension plan at a 
particular time: 


(a) where a term of the defined benefit provision, or an amend- 
ment to a term of the provision, is not applicable with respect to 
the individual before a specified date, the term shall be consid- 
ered to have been added to the provision, or the amendment 
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shall be considered to have been made to the term, on the speci- 
fied date; 


(b) where an alteration to the benefits provided to the individual 
is conditional on the requirements of subsection 147.1(10) of the 
Act being met, those requirements shall be assumed to have 
been met; 


(c) benefits that will be reinstated if the individual returns to em- 
ployment with an employer who participates in the plan shall be 
considered not to be provided until the individual returns to em- 
ployment; and 


~(d) where benefits under the provision depend on the indivi- 
dual’s job category or other circumstances, the only benefits 
provided to the individual are the benefits that are relevant to the 
individual’s circumstances at the particular itime. 


(7) For the purposes of subsections 8301(3) and (8), paragraph 
8302(3)(c), subsections 8302(5) and 8304(5) and (5.1), paragraphs 
8304.1(10)(c) and (11)(c), subparagraph 8306(4)(a)(ii) and subsec- 
tion 8308(3), the benefits to which an individual is entitled at any 
time under a deferred profit sharing plan or pension plan include 
benefits to which the individual has only a contingent right because 
a condition for the vesting of the benefits has not been satisfied. 


History: Subsec. 8300(7) amended by P.C.1998-2256, subsec. 4(3), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable after 1989. 


Selected Cases [Reg. 8300(7)]: Osborn v. R., [1995]:2 C.T.C. 2215 (TCC) (Non- 
vested pension amounts treated as if vested for purposes of RRSP contribution limit). 


(8) For the purposes of this Part, such portion of an amount allo- 
cated to an individual at any time undet a money purchase provi- 
sion of a registered pension plan as 


(a) is attributable to 


(i) forfeited amounts under the provision .or earnings of the 
plan that are reasonably attributable to those amounts, 


(11), a surplus under the provision, 


(iii) property transferred to the provision in respect of the ac- 
tuarial surplus under a defined benefit provision of the plan 
or another registered pension plan, or 


(iv) property transferred to the provision in respect of the sur- 
plus under another money purchase provision of the plan or 
under a money purchase provision of another registered pen- 
sion, plan, and 


(b) can reasonably be considered to be allocated in lieu of a con- 
tribution that would otherwise have:been made, under the provi- 
sion by an employer in respect of the individual 


shall be deemed to be a contribution made under the provision by 
the employer with respect to the individual at that time and not to 
be an amount attributable to anything referred to in paragraph (a). 
History: Subpara. 8300(8)(a)(iv) added by P.C. 2003-1497, s. 5, October 2, 2003, 
Canada Gazette, Part Il, October 22, 2003, applicable to allocations that occur after 
1998. 

Subsec. 8300(8) added by P:C. 1995-17, subsec: 1(2), January 11, 1995, Canada Ga- 


zette, Part Il, January 25, 1995, applicable with respect to amounts allocated after April 
5, 1994. 


(9) For the purposes of this Part and Part LXXXV, where property 
held in connection with a particular benefit provision of a pension 
plan is made available at any time to pay benefits under another 
benefit provision of the plan, the property is deemed to be trans- 
ferred at that time from the particular benefit provision to the other 
benefit provision. 

History: Subsec. 8300(9) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after 1989. 


(10) For the purposes of this Part and Parts LXXXIV and LXXXV, 
and subject to subsection (11), an individual is considered to have 
terminated from a deferred profit sharing plan or a benefit provision 
of a registered pension plan when the individual has’ ceased to be a 
member in relation to the plan or the provision, as the case may be. 
History: Subsec. 8300(10) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after 1989. 
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(11) Where the benefits provided with respect to an: individual 
under a particular defined benefit provision of a registered pension 
plan depend on benefits provided with respect to the individual 
under one or more other defined benefit provisions of registered 
pension plans (each of the particular provision and the other provi- 
sions being referred to.in this subsection as a “‘related: provision’), 
for the purposes of this Part and Parts LKXXIV.and LXXXV, 


(a) if the individual ceases, at any particular time after 1996, to 
be a member in relation to.a specific related provision and is, at 
the particular time, a member in relation to another related pro- 
vision, the individual is deemed 


(i) not to terminate from the specific provision at the particu- 
lar time, and 


(ii) to terminate from the specific, provision, at the earliest 
subsequent time when the individual is no longer a member 
in relation to any of the related provisions; 


(b) if the conditions in subsection 8304.1(14) (read without ref- 
erence to the words “‘after 1996 and’’) are not satisfied with re- 
spect to the individual’s termination from a related provision, 
the conditions in that subsection are deemed not to be satisfied 
with respect to the individual’s teimination from each of the 
other related provisions; and 


(c) a specified distribution (as defined in subsection 8304.1(8)) 
made at any particular time in respect of the individual.and a 
related provision is deemed, for the purpose of subsection 
8304.1(5), also to be a specified distribution made at the particu- 
lar time in respect of the individual and each of the other related 
provisions, except to the extent that the Minister has waived the 
application of this paragraph with respect to the distribution. 


History: Subsec. 8300(11) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


(12) For the purposes of this Part, where 


(a) all or any part of the amounts payable to an individual under 
a deferred profit sharing plan are paid by a trustee under the plan 
to a licensed annuities provider to purchase for the individual an 
annuity described in subparagraph 147(2)(k)(vi) of the Act, or 


(b) an individual has acquired, in full or partial satisfaction of 
the individual’s entitlement to. benefits under a benefit provision 
of a registered pension plan (other than benefits to which the 
individual was entitled only because of the participation of an- 
other individual under the provision), an interest, in. an annuity 
contract (other than as a consequence of.a transfer of property 
from the provision, to.a registered retirement, savings plan or a 
registered retirement income fund under which the individual is 
the annuitant), 


the individual is deemed to continue, from the time of the payment 
or acquisition, as the case may be, until the individual’s death, to be 
a member in relation to the plan or provision, as the case may be. 
Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 
to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 
plan deemed to be RRSP for purposes of regulations. 

History: Subsec. 8300(12) added by P.C.1998-2256, subsec. 4(4), December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after 1989. 


(13) For the purposes of this Part and Part LX XX’, where a benefit 
is to be provided, or may be provided, to an individual under a de- 
fined benefit provision of a registered pension plan as a conse- 
quence of an allocation that is to be made, or may be made, to the 
individual of all or part of an actuarial surplus under the provision, 
the individual is considered not to have any right to receive the ben- 
efit under the provision until the time at which the benefit becomes 
provided under the provision. 

History [Reg. 8300(13)]: Subsec. 8300(13) added by P.C.1998-2256, subsec. 4(4), 
December 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable after 1989. 
Definitions [Reg. 8300]: “amount”, “annuity” — ITA 248(1); “benefit provision” — 
Reg. 8300(3), 8500(1); “benefits” — Reg. 8300(3), 8501(5)(c); “calendar year” — In- 
terpretation Act 37(1)(a); “contribution” — Reg. 8300(8), 8302(11), (12); “deferred 
profit sharing plan” —ITA. 147(1), 248(1); “defined benefit provision” —ITA 
147.1(1), Reg. 8300(3); “designated plan” — Reg. 8300(3),,8500(1), 8515; “eligible 
period of reduced pay” — Reg. 8300(3), 8500(1); “employer”, “employment” — ITA 
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248(1); “flat benefit provision” — Reg. 8300(1); “individual” — ITA 248(1); “lifetime 
retirement benefits” — Reg. 8300(3), 8500(1); “Minister” —ITA 248(1); “money 
purchase provision” — ITA 147.1(1); “office”, “officer” —ITA 248(1); “offset provi- 
sion” — Reg. 8300(11)(b); “past service event” —Reg. 8300(1), (2); “pension 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “period of disability” — Reg. 
8300(3), 8500(1); “period of reduced services” — Reg. 8300(1); “person”, “‘pro- 
perty’ —ITA 248(1); “RRIF’—ITA 248(1)“registered retirement income fund”: 
“RRSP” — ITA 248(1)“registered retirement savings plan”; “registered pension 
plan” —ITA 248(1); “related” —ITA 251(2)-(6); “related provision” — Reg. 
8300(12); “registered retirement income fund” — ITA 146.3(1), 248(1); “registered re- 
tirement savings plan” —ITA 146(1), (21.2), 147.5(12), 248(1); “render services” — 
Reg. 8300(4); “retirement benefits” — Reg. 8300(3), 8500(1); “specified distribu- 
tion” — Reg. 8304.1(8); “surplus” — Reg. 8300(3), 8500(1); “temporary absence” — 
Reg. 8300(3), 8500(1)“eligible period of temporary absence”; “writing” — Interpreta- 
tion Act 35(1). 


8301. Pension adjustment — (1) Pension adjustment with 
respect to employer — For the purpose of subsection 248(1) of 
the Act, “pension adjustment” of an individual for a calendar year 
with respect to an employer means, subject to paragraphs 
8308(4)(d) and (5)(c), the total of all amounts each of which is 


(a) the individual’s pension credit for the year with respect to the 
employer under a deferred profit sharing plan or under a benefit 
provision of a registered pension plan; 


(b) the individual’s pension credit for the year with respect to 
the employer under a foreign plan, determined under section 
8308.1; or 


(c) the individual’s pension credit for the year with respect to the 
employer under a specified retirement arrangement, determined 
under section 8308.3. 
Related Provisions: Reg. 8301(2) — Pension credit — deferred profit sharing plan; 
Reg. 8301(3)—Non-vested termination from DPSP; Reg. 8301(4) — Pension 
credit — money purchase provision; Reg. 8500(8)(c) — Non-member benefits ignored 
in determining pension adjustment. 


History: Subsec. 8301(1) amended by P.C. 1996-911, s. 6, June 20, 1996, Canada 
Gazette, Part Il, July 10, 1996, applicable with respect to the determination of pension 
adjustments for 1992 et seq. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-307R4: Spousal or common-law partner registered retirement savings plans; 
IT-363R2: Deferred profit sharing plans — deductibility of employer contributions and 
taxation of amounts received by a beneficiary (archived). 


Registered Plans Compliance Bulletins: 1 (pension adjustments). 
Forms: 14084: Pension adjustment guide. 


(2) Pension credit — deferred profit sharing plan — For the 
purposes of subsection (1) and Part LXXXV and _ subsection 
147(5.1) of the Act, and subject to subsection 8304(2), an indivi- 
dual’s pension credit for a calendar year with respect to an em- 
ployer under a deferred profit sharing plan is the amount deter- 
mined by the formula 


A-B 
where 
A is the total of all amounts each of which is 


(a) a contribution made to the plan in the year by the em- 
ployer with respect to the individual, or 


(b) the portion of an amount allocated in the year to the indi- 
vidual that is attributable to forfeited amounts under the plan 
or to earnings of the plan in respect of forfeited amounts, ex- 
cept to the extent that the portion 


(i) is included in determining the individual’s pension 
credit for the year with respect to any other employer who 
participates in the plan, or 


(ii) is paid to the individual in the year; and 
B is nil, unless the conditions in subsection (2.1) are satisfied, in 
which case it is the total referred to in paragraph (2.1)(b). 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8311 — Pen- 
sion credit rounded to nearest dollar. 


History: Subsec. 8301(2) amended by P.C. 2005-1508, subsec. 17(1), August 31, 
2005, Canada Gazette, Part II, September 21, 2005, applicable to the determination of 
pension credits for the 2002 and subsequent calendar years. 
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Subsec. 8301(2) added by P.C. 1991-2540, s. 7, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1989, except that before 1991, the subsec. 
shall be read without reference to the expression “and subsection 147(5.1) of the Act”. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans; IT-363R2: Deferred profit sharing plans — deductibility of employer contribu- 
tions and taxation of amounts received by a beneficiary (archived). 


(2.1) Conditions re — description of B in subsec. (2) — The 
following are conditions for the purpose of the description of B in 
subsection (2): 


(a) the total of all amounts, each of which would be the indivi- 
dual’s pension credit for the calendar year with respect to the 
employer under a deferred profit sharing plan if the description 
of B in subsection (2) were read as “is nil.”, is 


(i) equal to, or less than, 50% of the money purchase limit for 
the year, 


(ii) greater than 18% of the amount that would be the indivi- 
dual’s compensation from the employer for the year if the 
definition “compensation” in subsection 147.1(1) of the Act 
were read without reference to paragraph (b) of that defini- 
tion, and 


(iii) equal to, or less than, 18% of the amount that would be 
the individual’s compensation from the employer for the pre- 
ceding year if the definition “compensation” in subsection 
147.1(1) of the Act were read without reference to paragraph 
(b) of that definition; and 


(b) the total of all amounts, each of which is an amount that is 
paid from the plan to the individual or the employer in the calen- 
dar year or in the first two months of the following year that can 
reasonably be considered to derive from an amount included in 
the value of A in subsection (2) with respect to the individual 
and the employer for the year, is greater than nil. 


Related Provisions: Reg. 8301(15) — Transferred amounts deemed not paid. 


History: Subsec. 8301(2.1) added by P.C. 2005-1508, subsec. 17(1), August 31, 2005, 
Canada Gazette, Part II, September 21, 2005, applicable to the determination of pen- 
sion credits for the 2002 and subsequent calendar years. 


(3) Non-vested termination from DPSP — For the purposes of 
subsection (1) and Part LXXXV and subsection 147(5.1) of the Act, 
where 


(a) an individual ceased in a calendar year after 1989 and before 
1997 to be employed by an employer who participated in a de- 
ferred profit sharing plan for the benefit of the individual, 


(b) as a consequence of the termination of employment, the indi- 
vidual ceased in the year to have any rights to benefits (other 
than a right to a refund benefit) under the plan, 


(c) the individual was not entitled to benefits under the plan at 
the end of the year, or was entitled only to a refund benefit, and 


(d) no benefit has been paid under the plan with respect to the 
individual, other than a refund benefit, 


the individual’s pension credit under the plan for the year with re- 
spect to the employer is nil. 


Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 


History: Para. 8301(3)(a) amended by P.C. 1998-2256, subsec. 5(1); December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1989. 


Subsec. 8301(3) added by P.C. 1991-2540, s. 7, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1989, except that before 1991, the subsec. 
shall be read without reference to the expression “and subsection 147(5.1) of the Act”, 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(4) Pension credit — money purchase provision — For the 
purposes of subsection (1) and Part LXXXV_ and_ subsection 
147.1(9) of the Act, and subject to subsections (4.1) and (8) and 
8304(2), an individual’s pension credit for a calendar year with re- 
spect to an employer under a money purchase provision of a regis- 
tered pension plan is the total of all amounts each of which is 


(a) a contribution (other than an additional voluntary contribu- 
tion made by the individual in 1990, an excluded contribution or 
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a contribution described in paragraph 8308(6)(e) or (g)) made 
under the provision in the year by 


(i) the individual, except to the extent that the contribution 
was not made in connection with the individual’s employ- 
ment with the employer and is included in determining the 
individual’s pension credit for the year with respect to any 
other employer who participates in the plan, or 


(ii) the employer with respect to the individual, or 


(b) such portion of an amount allocated i in the year to the indivi- 
dual as is attributable to 


(i) forfeited amounts under the provision or earnings. of the 
plan in respect thereof, 


(ii). a surplus under the provision, 
(ii.1) property transferred to the provision in respect of the 


actuarial surplus under a defined benefit provision of the plan 
or another registered. pension plan, or 


(ii.2) property transferred to the provision in respect of the 
surplus under another money purchase provision of the plan 
or under a money purchase provision of another registered 
pension plan, ; 
except to the extent that that portion is 

(iii) included in determining the individual’s pension credit 
for the year with respect to any other employer who partici- 
pates in the plan, 


(iv) paid to the individual in the year, or 


(v) where the year is 1990, attributable to amounts forfeited 
before 1990 or earnings of the plan in respect thereof, 


except that the individual’s pension credit is nil where the year is 
before 1990, and, for the purposes of this subsection, the plan ad- 
ministrator shall determine the portion of a contribution made by an 
individual or an amount allocated to the individual that is to be in- 
cluded in determining the individual’s pension credit with respect to 
each employer. 

Related Provisions: Reg. 8301(15) — Transferred amounts deemed not paid; Reg. 
8311 — Pension credit rounded to nearest dollar. 

History: Subpara. 8301(4)(b)(ii.2) added by P.C. 2003-1497, s. 6, October 2, 2003, 
Canada Gazette, Part II, October 22, 2003, applicable to the determination of pension 
credits for 1999 et seq. 

That portion of subsec. 8301(4) before subpara. (a)(i)) amended and subpara. (b)(ii.1) 
added by P.C. 1995-17, subsecs. 2(1) and (2), January 11, 1995, Canada Gazette, Part 
IL, January 25, 1995. That portion of subsec. 8301(4) before subpara. (a)(i) is applica- 
ble with respect to the determination of pension credits for 1990 et seq., except that for 
years before 1993, it shall be read without reference to subsection 8301(4.1). Subpara. 
8301(4)(b)Gi.1) is applicable with respect to the determination of pension credits for 
1991 et seq. 

Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


(4.1) Money purchase pension credits based on amounts 
allocated — Where, 


(a) under the terms of a money purchase provision of a pension 
plan, the method for allocating contributions is such that contri- 
butions made by an employer with respect to a particular indivi- 
dual may be allocated to another individual, and 


(b) the Minister has, on the written application of the administra- 
tor of the plan, approved in writing a method for determining 
pension credits under the provision that, for each individual, 
takes into account amounts allocated to the individual, 


each pension credit under the provision is the amount determined in 
accordance with the method approved by the Minister. 


History: Subsec. 8301(4.1) added by P.C.'1995-17, subsec..2(3), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable with respect to the determination 
of pension credits for 1993 et seq. 


(5) Pension credit — defined. benefit provision of a 
specified multi-employer plan — For the purposes of this Part 


and Part LXXXV and subsection 147.1(9) of the Act, an indivi- 


Reg: 
S. 8301(6)(a) 


dual’s, pension credit for a calendar year with respect to an em- 
ployer under a defined. benefit provision, of a registered pension 
plan that is, in the year, a specified multi-employer plan is the ag- 
gregate of 

(a) the aggregate of all amounts each of which is a contribution 


(other than an excluded contribution) made under the provision 
by the individual 


(i) in the year, in respect of | 
(A) the year, or 


(B) a plan year ending in the year (other than in respect of 
such portion of a plan year as is before 1990), or 


(ii) in January of the year (other than in January 1990) in 
respect of the immediately preceding calendar year, 


except tothe extent that the contribution was not made in con- 
nection with the individual’s employment with the employer and 
is included in determining the individual’s pension credit for the 
year with respect to any other employer who participates in the 
plan, 


(b) the aggregate of all amounts each of which is a contribution 
made in the year by the employer it. respect of the provision, to 
the extent that the contribution may reasonably be considered to 
be determined by reference to. the number of hours worked by 
the individual or some other measure that is specific to the indi- 
vidual, and 


(c) the amount determined by the formula 


Bx (C-B) 


where 


A. is the amount determined under paragraph (b) for the purpose 
of computing the individual’s pension credit, 


B is the aggregate of all amounts each of which is the amount 
determined under paragraph (b) for the purpose of computing 
the pension credit of an individual for the year with respect 
to the employer under the provision, and 


C is the aggregate of all amounts each of which is a contribu- 
tion made in the year by the employer in respect of the 
provision, 

except that, where the year is before 1990, the individual’s pension 
credit is nil. 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8311 — Pen- 


| sion credit rounded to nearest dollar. 


(6) Pension credit — defined benefit provision — Subject to 
subsections (7), (8) and (10) and sections 8304 and 8308, for the 
purposes of this Part and Part LXXXV and subsection 147.1(9) of 
the Act, an individual’s pension credit for a calendar year with re- 
spect to an employer under a defined benefit provision of a particu- 
lar registered pension plan (other than a plan that is, in the year, a 
specified multi-employer plan) is 
(a) if the year is after 1989, the amount determined by the 
formula 
A-B 
where 
A is 9 times the individual’s benefit entitlement under the pro- 
vision with respect to the employer and the year, and 
B is the amount, if any, by which the PA offset for the: year 
exceeds the total of all amounts each of which is the value of 
B determined under this paragraph for the purpose of com- 
puting the individual’s pension credit for the year 
(i) with respect to the employer under any other | defined 
benefit provision of a registered pension plan, 
(ii) with respect to any other employer who at any time in 
the year does not deal at arm’s length with the employer, 
under a defined benefit. provision of a registered pension 
plan, or 
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(iii) with respect to any other employer under a defined 
benefit provision of the particular plan; and 


(b) if the year is before 1990, nil. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8302(1) — 
Benefit entitlement is portion attributable to employer; Reg. 8311 — Pension credit 
rounded to nearest dollar. 


History: Subsec. 8301(6) amended by P.C. 1998-2256, subsec. 5(2), December 16, 
1998, Canada Gazette, Part I, January 6, 1999; applicable after 1989. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


HeOTStIRY Plans Directorate Newsletters: Actuarial Bulletin No. 1 (methodol- 
ogy for calculating actuarial increase where pension commencement J gees beyond 
age 65). 


Registered Plans Compliance Bulletins: 1 (pension adjustments). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 25 (desig- 
nated status where specified individuals have no further defined benefit credits). 


(7) Pension credit — defined benefit provision of a multi- 
employer plan — Where a registered pension plan is a multi- 
employer plan (other than a specified multi-employer plan) in a cal- 
endar year, the following rules apply, except to the extent that the 
Minister has waived in writing their application in respect of the 
plan, for the purpose of determining the pension credit of an indivi- 
dual for the year under a defined benefit provision of the plan: 


(a) where the individual is employed in the year by more than 
one participating employer, the pension credit, of the individual 
for the year under the provision with respect to a particular em- 
ployer shall be determined as if the individual were not em- 
ployed by any other participating employer; 


(b) the description of B in paragraph (6)(a) shall be read as 
“B is the amount determined by the formula 


(CxD)-—E 
where 
C is the PA offset for the year, 
D is 


(1) where the member rendered services on a full- 
time basis throughout the year to the employer, 
one, and 


(ii) in any other case, the fraction (not. greater 
than one) that measures the services that, for the . 
purpose of determining the member’s lifetime re- 
tirement benefits under the provision, the mem- 
ber is treated as having rendered in the year to’ the ' 
employer, expressed as a proportion of the ser- 
vices that would have been rendered by the mem- 
ber in the year to the employer if the member had 
rendered services to the employer on a full-time 
basis throughout the year, and 


E is the total of all amounts each of which is the value 
of B determined under this paragraph for the purpose 
of computing the individual’s pension credit for the 
year with respect to the employer under any other 
defined benefit provision of the plan; and”; 


(c) where a period in the year is a period of reduced services of 
the individual, the pension credit of the individual for the ‘year 
under the provision with respect to each participating employer 
shall be determined as the aggregate of 


(i) the pension credit that would be determined if no benefits 
(other than benefits attributable to services rendered by the 
individual) had accrued to the individual in respect of periods 
of reduced services, and 


(ii) the pension credit that would be determined if the only 
benefits that had accrued to the individual were benefits in 
respect of periods of reduced services, other than benefits at- 
tributable to services rendered by the individual during such 
periods; and 


Income Tax Regulations 


(d) subsection (10) shall not apply. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8311 — Pen- 
sion credit rounded to nearest dollar. 


History: Para. 8301(7)(b) amended by P.C. 1998-2256, subsec. 5(3), December 16, 
1998, Canada Gazette; Part H, January 6, 1999, oe ee after 1989. 


(8) Non-vested termination from. RPP — For the purposes of 
this Part and Part LXXXV and subsection 147.1(9) of the Act, and 
subject to subsection (9), where 


(a) an individual ceased in a calendar year after 1989 and before 
1997 to be employed by an employer who participated in a reg- 
istered pension plan for the benefit of the individual, 


(b) as a consequence of the termination of employment, the indi- 
vidual ceased in the year to have any rights to benefits (other 

‘than a right to a refund benefit) under a benefit provision of the 
plan, 


(c) the individual was not entitled to benefits under the provision 
at the end of the year, or was entitled only to a refund benefit, 
and 


(d) no benefit has been paid under the provision with respect to 
the individual, other than a refund benefit, 


the individual’s pension credit under the provision for the year with 
respect to the employer is _ 


(e) where the provision is a money purchase provision, the total 
of all amounts each of which is a contribution (other than an 
additional voluntary contribution made by the individual in 
1990, an excluded contribution or a contribution described in 
paragraph 8308(6)(e)) made under the provision in the year by 
the individual, except to the extent that the contribution was not 
made in connection with the individual’s employment with the 
employer and is included in determining the individual’s pen- 
sion credit for the year with respect to Da other employer who 
participates in the plan, and 


(f) where the provision is a defined benefit Oe sce the lesser 
of 


(i) the pension credit that would be determined if this subsec- 
tion were not applicable, and 


(ii) the aggregate of all amounts each of which is‘a contribu- 
tion (other than.an excluded contribution) made. under the 
provision by the individual in, and in respect of, the year, 
except to the extent that the contribution was not made in 
connection with the individual’s employment with the em- 
ployer and is included in determining the individual’s pen- 
sion credit for the year with respect to any other employer 
who participates in the plan. 

Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 

History: Para. 8301(8)(b) amended by P.C. 2007-849, 8.12; May 31, 2007; Canada 

Gazette, Part II, June 13, 2007, in force June 13, 2007. 


Para, 8301(8)(a) amended by P.C. 1998-2256,-subsec. 5(4), December. 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable after 1989. 


Para. 8301(8)(e) amended by P.C., 1995-17, subsec. 2(4), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable with respect to the determination of pen- 
sion credits for 1990 et seq. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(9) Multi-employer plans — Subsection (8), is not applicable in 
respect of a registered pension plan that is a multi-employer plan in 
a calendar year except, where 


(a) the plan is not a specified multi-employer ache in the year; 


(b) if the plan contains a defined benefit provision, the Minister 
has waived in writing the application of pecauraply (7)(b) im re- 
spect of the plan for the year; and 


(c) the Minister has approved in writing the application of sub- 
section (8) in respect of the plan for the year. 


pe yl ekdge eek Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


2164 


Part LXX XIII — Pension, Adjustments/Prescribed Amounts 


49), Transition rule — money. purchase offsets — Where, 


(a) throughout the Beribe beginning on January 1, 1981 and end- 
ing on December 31 of a particular calendar year after 1989 and 
“before 2000,’ there has been’ subtracted,’ in determining the 
amount of lifetime retirement benefits under a’ defined benefit 
provision, of a registered. pension plan, (other than..a ‘specified 
multi-employer plan), the amount of lifetime) retirement benefits 


under a money purchase provision of the plan or of another reg- 


istered pension plan, 


(b) lifetime retirement ied iG patie the defined benefit provi- 
sion are determined, at the end of the: particular-year; in .substan- 
tially the same manner as they were eS at the end of 
1989, and re 


(c) for each individual and each calendar year bétbrd 1990, the 
amount of employer contributions made under the money 
purchase provision for the year sere respect to ane aadepxtnh) did 
‘not exceed $3,500, ehitor 


the pension credit of an individual for the particular year with re- 


spect to an employer under the defined pees toy pemeon is seal to 
the amount, if any, by which 


(d) the amount that would, but for this subsection, be the indivi- 


dual’s pension credit 
exceeds 
 (e) the lesser of. 
(i) $2,500, and 


(ii) the amount, determined by, the formula 
1 tetiie 
—=x[A-(Bx©)].- 
10 [LA~(B : dd, 
stbke 


A is the balance in the imanauat's account under the money 
purchase provision at the end of 1989, 


“B is the aggregate of all’amounts each of which is the dura- 
tion (measured im years, including any fraction of a year) 
of a period ending before 1990 that is pensionable service 


of the individual under the defined benefit provision and | 


that is not part of a longer period ending before 1990 that 
~1s pensionable service of ile individual under the provi- 
“sion, and ~ 


C is the’ amount’ that would be the individual’s pension 
credit for 1989: with respect to the employer under the de- 
fined benefit provision if subsection (6) were read without 

“reference to the words “if the year is after 1989” in para- 
graph (6)(a) and without reference to paragraph (6)(b). 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8301(7)(d) — 
Provisions inapplicable in determining pension credit in multi-employer plan. 


History: The description of C.in-subpara. 8301(10)(e)Gi) amended by P.C. 1998-2256, 
subsec. 5(5), December 16, 1998, Canada Gazette, Part Il, January .6, 1999, applicable 
after 1989. 


(11) Timing, of Plea me pe EL to. paragraph (12)(b), 
for the purposes of this Part, a contribution made by an employer in 
the first:two, months of a calendar year to.a.deferred profit sharing 
plan, in respect: of a money, purchase provision of a registered pen- 
sion plan, or in respect of a defined benefit provision of a registered 
pension plan that was, in the immediately preceding calendar year, 
a specified multi-employer. plan, shall be deemed to have been 
made by the employer at the end of the immediately preceding cal- 
endar year and not to have been made in the year, to the extent that 
the contribution can reasonably be considered to relate to a preced- 
ing calendar year. 


Information Circulars: 98-2: Prescribed compensation ‘for RPPs, para. 25, 
(12) Indirect contributions — For the purposes of this Part and 


Part LXXXIV, where a trade union or association of employers (in 
this subsection and subsections (13) and; (14) referred to as the 


Reg. 
S. 8301(16) 


“contributing entity?) makes contributions to a registered pension 
plan, 


(a) such wears of a Biciiend rate to the sean aus by 

an:employer or an individual asimay reasonably be considered to 
‘relate to the plan: (determined in: accordance’ with’ subsection 

(13), where that subsection is applicable) shall be deemed ‘to be 

a contribution made to the plan by the employer or individual, as 
. the case.may be, at the time the payment was made to the con- 
tributing entity; and 


(b) subsection (11) shall not apply in Fespéct of a SSuRRBUEON 
deemed by paragraph (a) to have been made to the plan. 


(13) Apportionment of payments — For the purposes of sub- 
section (12), where employers or individuals make payments in a 
calendar year to.a contributing entity to enable the contributing en- 
tity to make contributions to a registered pension plan and the pay- 
ments are not made’ solely*for the purpose: of being contributed to 
the plan, the contributing’ entity shall 


(a) determine, in a manner that is reasonable in the circum- 
stances, the portion of each payment that relates to the ‘plan; 


(b) make the determination in such a manner that all contribu- 

_ tions made by the contributing entity to the plan, other than con- 
tributions made by the contributing entity as an employer or for- 
mer employer. of .members of the, plan, are considered to be 
funded by payments made to the contributing entity by employ- 
ers or individuals; 


(c) in the case of payments remitted to the contributing entity by 
an employer, notify the employer in writing, by January; 31) of 
the immediately following ‘calendar, year, of the portion; or of 
«othe method for, determining the portion, of each such payment 
that relates to, the plan; and. 


(d) in the case of payments remitted to the contributing entity ‘by 
an. individual, notify, the administrator of the plan in. writing, by 
January. 31, of the; immediately following. calendar.year, of the 
total amount.of payments made. in the year by. the individual that 
relate to the plan. 


(14) Non-compliance by eiinihrsials entity — Where a:con- 
tributing entity does not comply with the requirements of subsec- 
tion (13) as they apply in respect of payments made to the contrib- 
uting entity in a calendar. year to enable the contributing ‘entity to 
make contributions to a registered pension plan, 


(a) the plan becomes, on February 1, of, the immediately follow- 
ing calendar year, a revocable plan; and 


(b) the Minister may make any determinations referred to in sub- 
section (13) that,the contributing entity failed to make, or failed 
to make in accordance with that subsection. 

Related Provisions: ITA.. 147.1(8),, (9), 147.3(12),. Reg. 8305(2)(a),;; 8408(2), 


8501(2), 8503(11), (15), 8506(4), 8511(2), 8515(9) — Other, ways plan becomes revo- 
cable plan; Reg. 8301(12) — Meaning of contributing entity. 


(15) Transferred amounts — For the purposes: of subparagraph 
(b)(ii)of the: description of A in subsection (2), paragraph (2.1)(b) 
and subparagraph (4)(b)(iv), an’ amount: transferred for the benefit 
of an individual froma registered:pension plan or a deferred profit 
sharing plan directly to a registered pension plan, a registered retire- 
ment savings plan, a registered retirement income fund or a de- 
ferred profit sharing plan is deemed to be an amount that was. not 
paid to the individual. 

Related Provisions: ITA '146(21.2) — Saskatchewan Pension Plan account deemed 
to be RRSP. for purposes of regulations; ITA’ 147.5(12) — Pooled:registered pension 
plan deemed to be RRSP for purposes of regulations. 


History: Subsec. 8301(15) amended by P.C. 2005-1508, subsec: 17(2), hagien St, 
2005, Canada Gazette, Part Il, September 21, 2005, applicable to the determination of 


| pension, credits for the 2002: and subsequent calendar years. 


Subsec. 8301(15) amended by P.C. 1995-17, subsec. 2(5), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable with respect to transfers Sele after 
August 29, 1990. 


(16) Subsequent events — Except as, otherwise expressly. pro- 
vided in this Part, each pension credit of an individual for a calen- 
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dar year shall be determined without regard to transactions, events 
and circumstances that occur subsequent to the year. 

Definitions [Reg. 8301]: “additional voluntary contribution”, “amount” — ITA 
248(1); “arm’s length” —ITA 251(1); “benefit provision” — Reg. 8300(3), 8500(1); 
“benefits” — Reg. 8300(7); “calendar year” — Interpretation Act 37(1)(a); “contribut- 
ing entity” — Reg. 8301(12); “contribution” — Reg. 8300(8), 8302(11), (12); “de- 
ferred profit sharing plan” — ITA 147(1), 248(1); “employed”, “employer”, “employ- 
ment” —ITA 248(1); “excluded contribution” — Reg. 8300(1); “individual” — ITA 
248(1); “lifetime retirement benefits” — Reg. 8300(3), 8500(1); “Minister? — ITA 
248(1); “money purchase limit” —ITA 147.1(1), 248(1); “month” — Interpretation 
Act 35(1); “multi-employer plan” — Reg. 8300(3), 8500(1); “PA. offset” — Reg. 
8300(1); “participating employer’ —ITA 147.1(1); “pension credit” — Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3); “pensionable service” — Reg. 8300(3), 8500(1); “period 
of reduced services” — Reg. 8300(1); “property” —ITA 248(1); “refund benefit” — 
Reg. 8300(1); “registered pension plan” — ITA 248(1); “registered retirement income 
fund” —ITA 146.3(1), 248(1); “registered retirement savings plan” —ITA 146(1), 
(21.2), 147.5(12), 248(1); “revocable plan” — 147.1(8), (9), 147.3(12), Reg. 
8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 8511(2), 8515(9); 
“specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “surplus” — Reg. 
8300(3), 8500(1); “written” — Interpretation Act 35(1)“writing”’. 


8302. Benefit entitlement — (1) For the purposes of subsection 
8301(6), the benefit entitlement of an individual under a defined 
benefit provision of a registered pension plan in respect of a calen- 
dar year and an employer is the portion of the individual’s benefit 
accrual under the provision in respect of the year that can reasona- 
bly be considered to be attributable to the individual’s employment 
with the employer. 


Related Provisions: Reg. 8302(2) — Meaning of benefit accrual. 


(2) Benefit accrual for year — For the purposes of subsection 
(1), and subject to subsections (6), (8) and (9), the benefit accrual of 
an individual under a defined benefit provision of a registered pen- 
sion plan in respect of a calendar year is the amount computed in 
accordance with the following rules: 


(a) determine the portion of the individual’s normalized pension 
under the provision at the end of the year that can reasonably be 
considered to have accrued in respect of the year; 


(b) where the year is after 1989 and before 1995, determine the 
lesser of the amount determined under paragraph (a) and 


(i) for 1990, $1,277.78, 

(ii) for 1991 and 1992, $1,388.89, 
(iii) for 1993, $1,500.00, and 

(iv) for 1994, $1,611.11; and 


(c) where, in determining the amount of lifetime retirement be- 
nefits payable to the individual under the provision, there is de- 
ducted from the amount of those benefits that would otherwise 
be payable the amount of lifetime retirement benefits payable to 
the individual under a money purchase provision of a registered 
pension plan or the amount of a lifetime annuity payable to the 
individual under a deferred profit sharing plan, reduce the 
amount that would otherwise be determined under this subsec- 
tion by ‘/ of the total of all amounts each of which is the pension 
credit of the individual for the year under such a money 
purchase provision or deferred profit sharing plan. 


Related Provisions: Reg. 8302(3) — Meaning of normalized pension. 


History: Paras. 8302(2)(b) and (c) amended by P.C. 1995-17, subsec. 3(1), January 11, 
1995, Canada Gazette, Part II, January 25, 1995, applicable after 1991. 


(3) Normalized pensions — For the purposes of paragraph 
(2)(a), and subject to subsection (11), the normalized pension of an 
individual under a defined benefit provision of a registered pension 
plan at the end of a particular calendar year is the amount (ex- 
pressed on an annualized basis) of lifetime retirement benefits that 
would be payable under the provision to the individual immediately 
after the end of the particular year if 


(a) where lifetime retirement benefits have not commenced to be 
paid under the provision to the individual before the end of the 
particular year, they commenced to be paid immediately after 
the end of the year; 
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(b) where the individual had not attained 65 years of age before 
the time at which lifetime retirement benefits commenced to be 
paid (or are assumed. by reason of paragraph (a) to have com- 
menced to be paid) to the individual, the individual attained that 
age at that time; 


(c) all benefits to which the individual is entitled under the pro- 
vision were fully vested; 
Selected Cases [Reg. 8302(3)(c)]: Osborn v. R., [1995] 2 C.T.C. 2215 (TCC) 
(Non-vested pension amounts treated as if vested for purposes of RRSP contribution 
limit). 
(d) where the amount of the individual’s lifetime retirement be- 
nefits would otherwise be determined with a reduction computed 
by reference to the individual’s age, duration of service or both, 
or with any other similar reduction, no such reduction were 
applied; 
(d.1) no reduction in the amount of the individual’s lifetime re- 
tirement benefits were applied in respect of benefits described in 
any of clauses 8503(2)(a)(vi)(A) to (C); 


(d.2) no adjustment that is permissible under subparagraph 
8503(2)(a)(ix) were made to the amount of the individual’s life- 
time retirement benefits; 


(e) where the amount of the individual’s lifetime retirement be- 
nefits depends on the remuneration received by the individual in 
a calendar year (in this paragraph referred to as the “other year”) 
other than the particular year, the remuneration received by the 
individual in the other year were determined in accordance with 
the following rules: 


(i) where the individual was remunerated for both the partic- 
ular year and the other year as a person who rendered ser- 
vices on a full-time basis throughout each of the years, the 
remuneration received by the individual in the other year is 
identical to the remuneration received by the individual in 
the particular year, 


(ii) where subparagraph (i) is not applicable and the indivi- 
dual rendered services in the particular year, the remunera- 
tion received by the individual in the other year is the remu- 
neration that the individual would have received in the other 
year (or a reasonable estimate thereof determined by a 
method acceptable to the Minister) had the individual’s rate 
of remuneration in the other year been the same as the indivi- 
dual’s rate of remuneration in the particular year, and 


(iii) where subparagraph (i) is not applicable and the indivi- 
dual did not render services in the particular year, the remu- 
neration received by the individual in the other year is the 
remuneration that the individual would have received in the 
other year (or a reasonable estimate thereof determined by a 
method acceptable to the Minister) had the individual’s rate 
of remuneration in the other year been the amount that it is 
reasonable to consider would have been the individual’s rate 
of remuneration in the particular year had the individual ren- 
dered services in the particular year; ; 


(f) where the amount of the individual’s lifetime retirement be- 
nefits depends on the individual’s remuneration and all or a por- 
tion of the remuneration received by the individual in the partic- 
ular year is treated under the provision as if it were remuneration 
received in a calendar year preceding the particular year for ser- 
vices rendered in that preceding year, that remuneration were re- 
muneration for services rendered in the particular year; 


(g) where the amount of the individual’s lifetime retirement be- 
nefits depends on the individual’s remuneration and the particu- 
lar year is after 1989 and before 1995, benefits, to the extent that 
they can reasonably be considered to be in respect of the follow- 
ing range of annual remuneration, were excluded: 


(i) where the particular year is 1990, the range from $63,889 
to $86,111, 


(ii) where the particular year is 1991 or 1992, the range from 
$69,444 to $86,111, 
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(iii) where the particular year is 1993, the range from 
$75,000 to $86,111, and . 


(iv) where. the particular. year is 1994, the range from 
$80,556 to $86,111; 


(h) where 


(i) the amount of the individual’s lifetime retirement benefits 
depends on the individual’s remuneration, 


(ii) the formula for determining the amount of the indivi- 
dual’s lifetime retirement benefits includes an adjustment to 
the individual’s remuneration for one or more calendar years, 


(iii) the adjustment to the individual’s remuneration for a 
year (in this paragraph referred to as the “specified year’) 
consists of multiplying the individual’s remuneration for the 
specified year by a factor that does not exceed the ratio of the 
average wage for the year in which the amount of the indivi- 
dual’s lifetime retirement: benefits.is required ‘to be. deter- 
mined to the average wage for the specified year (or a sub= 
stantially similar measure of the change in the wage 
measure), and 


(iv) the adjustment may reasonably be considered to be made 
to increase the individual’s remuneration for the specified 
year to reflect, in whole or in part, increases in average 
wages and salaries from that year to the year in which the 
amount of the individual’s lifetime retirement benefits is re- 
quired to be determined, . 


the formula did not include the adjustment to, the individual’s 
remuneration for the specified year; 


(i) where the amount of the individual’s lifetime retirement be- 
nefits depends on the Year’s Maximum Pensionable Earnings 
for calendar years other than the particular year, the Year’s 
Maximum Pensionable Earnings for each such year were equal 
to the Year’s Maximum Pensionable Earnings for the particular 
year; 

Gj) where the amount of the individual’s lifetime retirement be- 
nefits depends on the actual amount of pension (in this para- 
graph referred. to as the “statutory pension’) payable to the indi- 
vidual under the Canada Pension Plan or a provincial plan (as 
defined in section 3 of that Act), the amount of statutory pension 
(expressed on an annualized basis) were equal. to 


(i) 25 per cent of the lesser of the Year’s Maximum Pension- 
able Earnings for the particular year and, 


(A) in the case of an individual who renders services 
throughout the particular year on a full-time basis to em- 
ployers who participate in the plan, the aggregate of all 
amounts each of which is the individual’s remuneration 
for the particular year from such an employer, and 


(B) in any other case, the amount that it is reasonable: to 
consider would be determined under clause (A) if the in- 
dividual had rendered: services throughout the particular 
year on a full-time basis to employers who participate in 
the plan, or 


(ii) at the option of the plan administrator, any other amount 
determined in accordance with a method for estimating the 
statutory pension that can be expected to result in amounts 
substantially similar to amounts determined under subpara- 
graph (i); 
(k) where the amount of the individual’s lifetime retirement be- 
nefits depends on a pension (in this paragraph referred to as the 
“statutory pension”) payable to the individual under Part I of the 
Old Age Security Act, the amount of statutory pension payable 
for each calendar year were equal to the aggregate of all 
amounts each of which is the the full monthly pension payable 
under Part I of the Old Age Security Act for a month in the par- 
ticular year; 
(1) except as otherwise expressly permitted in writing by the 
Minister, where the amount of the individual’s lifetime retire- 
ment benefits depends on the amount of benefits (other than 


public pension benefits or similar benefits of a country other 
than Canada) payable under another benefit provision of a pen- 
sion plan or under a deferred profit sharing plan, the amounts of 
the other benefits were such as to maximize the amount of the 
individual’s lifetime retirement benefits; 


(m) where the individual’s lifetime retirement benefits would 
otherwise include benefits that the plan is required to provide by 
reason of a designated provision of the law of Canada or a prov- 
ince (within the meaning assigned by section 8513), or that the 
plan would be required to provide if each such provision were 
applicable to the plan with respect to all its members, such bene- 
fits were not included; 


(n) where 


(i) the individual attained 65 years of age before lifetime re- 
tirement benefits commenced to be paid (or are to be as- 
sumed by reason of paragraph (a) to have commenced to be 
paid) to the individual, and 


(ii) an adjustment is made in determining the amount of those 
benefits for the purpose of offsetting, in whole or in part, the 
decrease in the value of lifetime retirement benefits that 
would otherwise result by, reason of the deferral of those be- 
nefits after the individual attained 65 years of age, 


that adjustment were not made, except to the extent that the ad- 
justment exceeds the adjustment that would be made on an actu- 
arially equivalent basis; 


(0) except as otherwise provided by subsection (4), where the 
amount of the individual’s lifetime retirement benefits depends 
on ; 


(i) the form of benefits provided with respect to the indivi- 
dual under the provision (whether or not at the option of the 
individual), including 
(A) the benefits to be provided after the death of the 
individual, 
(B) the amount of retirement benefits, other than lifetime 
retirement benefits, provided to the individual, or 


(C) the extent to which the lifetime retirement benefits 
will be adjusted to reflect changes in the cost of living, or 


(ii). circumstances, that are relevant in determining the form 
of benefits, 


the form of benefits and the circumstances were such as to maxi- 
mize the amount of the individual’s lifetime retirement benefits 
on commencement of payment; 


(p) where the amount of the individual’s lifetime retirement be- 
nefits depends on whether the individual is totally and perma- 
nently disabled at the time at which retirement benefits com- 
mence to be paid to the individual, the individual were not so 
disabled at that time; and 


(q) where lifetime retirement benefits have commenced to be 
paid under the provision to the individual before the end of the 
particular year, benefits payable as a consequence of cost-of-liv- 
ing adjustments described in paragraph 8303(5)(k) were 
disregarded. 
Related Provisions: Reg. 8300(4) — Officer deemed to render services to em- 
ployer; Reg. 8300(7) — Benefits include contingent benefits; Reg. 8302(5) — Benefit 
entitlement terminated — normalized pension calculations; Reg. 8503(2) — Permissi- 
ble benefits; Reg. 8513 — Designate provision of the law of Canada or a province. 
History; Paras. 8302(3)(d.1) and (d.2) added by P.C. 2001-153, s. 1, January 30, 2001, 
Canada Gazette, Part II, February 14, 2001, applicable to the determination of pension 
credits for 1990 et seq. 
Para. 8302(3)(g) amended by P.C. 1995-17, subsec. 3(2), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable after 1991. 
Registered Plans Directorate Newsletters: Actuarial Bulletin No. 1 (methodol- 
ogy for calculating actuarial increase where pension commencement postponed beyond 
age 65). 


(4) Optional forms — Where the terms of a defined benefit pro- 
vision of a registered pension plan permit a member to elect to re- 
ceive additional lifetime retirement benefits in lieu of benefits that 
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would, in the absence of the election, be payable after the death of 
the member if the member dies after retirement benefits under the 
provision commence to be paid to the member, paragraph (3)(0) ap- 
plies as if the following elections were not available to the member: 


(a) an election to receive additional lifetime retirement benefits, 
not exceeding additional benefits determined on an actuarially 
equivalent basis, in lieu of all or any portion of a guarantee that 
retirement benefits will be paid for a minimum period of 10 
years or less, and 


(b) an election to receive additional lifetime retirement benefits 
in lieu of retirement benefits that would otherwise be payable to 
an individual who is a spouse or common-law partner or former 
spouse or common-law partner of the member for a period be- 
ginning after the death of the member and ending with the death 
of the individual, where 


(i) the election may be made only if the life expectancy of the 
individual is significantly shorter than normal and has been 
so certified in writing by a medical doctor licensed to prac- 
tise under the laws of a province or of the place where the 
individual resides, and 


(i1) the additional benefits do not exceed additional benefits 

determined on an actuarially equivalent basis and on the as- 

sumption that the individual has a normal life expectancy. 
History: Para. 8302(4)(b) amended by P.C. 2001-957, s. 6, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 


(5) Termination of entitlement to benefits — For the pur- 
poses of subsection (3), where an individual ceased in a calendar 
year to be entitled to all or part of the lifetime retirement benefits 
provided to the individual under a defined benefit provision of a 
registered pension plan, the normalized pension of the individual 
under the provision at the end of the year shall be determined on the 
assumption that the individual continued to be entitled to those be- 
nefits immediately after the end of the year. 


Related Provisions: Reg: 8300(7) — Benefits include contingent benefits. 


(6) Defined benefit offset — Where the amount of lifetime re- 
tirement benefits provided under a particular defined benefit provi- 
sion of a registered pension plan to a member of the plan depends 
on the amount of lifetime retirement benefits provided to the mem- 
ber under one or more other defined benefit provisions of registered 
pension plans, the benefit accrual of the member under the particu- 
lar provision in respect of a calendar year is the amount, if any, by 
which 


(a) the amount that would, but for this subsection, be the benefit 
accrual of the member under the particular provision in respect 
of the year if the benefits provided under the other provisions 
were provided under the particular provision 


exceeds 


(b) the amount that would be the benefit accrual of the member 
under the other provisions in respect of the year if the other pro- 
visions were a single provision. 


(7) Offset of specified multi-employer plan benefits — 
Where the amount of an individual’s lifetime retirement benefits 
under a defined benefit provision (in this subsection referred to as 
the “supplemental provision”) of a registered pension plan depends 
on the amount of benefits payable under a defined benefit provision 
of a specified multi-employer plan, the defined benefit provision of 
the specified multi-employer plan shall be deemed to be a money 
purchase provision for the purpose of determining the benefit accru- 
als of the individual under the supplemental provision. 


(8) Transition rule — career average benefits — Where 


(a) on March 27, 1988 lifetime retirement benefits under a de- 
fined benefit provision of a pension plan were determined as the 
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greater of benefits computed on a career average basis and bene- 
fits computed on a final or best average earnings basis, 


(b) the method for determining lifetime retirement benefits 
under the provision has not been amended after March 27, 1988 
and before the end of a particular calendar year, and 


(c) it was reasonable to expect, on January 1, 1990, that the life- 
time retirement benefits to.be paid under the provision to at least 
75 per cent of the members of the plan on that date (other than 
members to whom benefits do not accrue under the provision 
after that date) will be determined on a final or best average 
earnings basis, 


at the option of the plan administrator, benefit accruals under the 
provision in respect of the particular year may, where the particular 
year is before 1992, be determined without regard to the career av- 
erage formula. 


(9) Transition rule—benefit rate greater than 2 per 
cent — Subject to subsection (6), where 


(a) the amount of lifetime retirement benefits provided under a 
defined benefit provision of a registered pension plan to a mem- 
ber of the plan is determined, in part, by multiplying the mem- 
ber’s remuneration (ora function of the member’s remuneration) 
by one or more benefit accrual rates, and 


(b) the largest benefit accrual rate that may be applicable is 
greater than 2 per cent, 


the member’s benefit accrual under the provision in respect of 1990 
or 1991 is the lesser of 


(c) the member’s benefit accrual otherwise determined, and 


(d) 2 per cent of the aggregate of all amounts each of which is 
the amount that would, if the definition “compensation” in sub- 
section 147.1(1) of the Act were read without reference to sub- 
paragraphs (a)(iil) and (iv) and paragraphs (b) and (c) thereof, be 
the member’s compensation for the year from an employer who 
participated in the plan in the year for the benefit of the member. 


Related Provisions: Reg. 8302(10) — Period of reduced remuneration. 


(10) Period of reduced remuneration — For the purposes of 
paragraph (9)(d), where a member of a registered pension ‘plan is 
provided with benefits under a defined benefit provision of the plan 
in respect of a period in 1990 or 1991 


(a) throughout which, by reason of disability, leave of absence, 
lay-off or other circumstance, the member rendered no services, 
or rendered a reduced level of services, to employers who par- 
ticipate in the plan, and 


(b) throughout which the member received no remuneration, or a 
reduced rate of remuneration, 


the member’s compensation shall be determined on the assumption 
that the member received remuneration for the period equal to the 
amount of remuneration that it is reasonable to consider the member 
would have received if the member had rendered services through- 
out the period on a regular basis (having regard to the services ren- 
dered by the member before the period) and the member’s rate of 
remuneration had been commensurate with the member’s rate of re- 
muneration when the member did render services on a regular basis. 


(11) Anti-avoidance — Where the terms of a defined benefit pro- 
vision of a registered pension plan can reasonably be considered to 
have been established or modified so that a pension credit of an 
individual for a calendar year under the provision would, but for 
this subsection, be reduced as a consequence of the application of 
paragraph (3)(g), that paragraph shall not apply in determining the 
individual’s normalized pension under the provision in respect of 
the year. 

Definitions [Reg. 8302]: “amount”, “annuity” — ITA 248(1): “benefit accrual” — 
Reg. 8302(2); “benefit entitlement” —Reg. 8302(1); “benefit provision” — Reg. 
8300(3), 8500(1); “benefits” — Reg. 8300(7); “calendar year” — Interpretation Act 
37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); “commencement” — Inter- 
pretation Act 35(1); “contributing entity” — Reg. 8302(12); “deferred profit sharing 
plan” —ITA 147(1), 248(1); “defined benefit provision” —ITA  47.1(1), Reg. 
8300(3); “designated provision of the law of Canada or a province” — Reg. 8513; “em- 
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ployer”, “employment”, ‘individual” — ITA 248(1); “lifetime: retirement, benefits” — 
Reg. -8300(3), 8500(1);. “member’s compensation” — Reg, 8302(10);. “Minister” — 
ITA .248(1);. “month” vig, Jnierpretation Act..35(1); “normalized pension’ — Reg. 
8302(3), (5); “other year’ "— Reg. 8302(3)(e); “pension credit” — Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3); “person” —ITA 248(1); “province” — Interpretation 
Act 35(1); “public pension benefits” — Reg. 8300(3), 8500(1); “registered pension 
plan” — ITA 248(1); “render services” — Reg, 8300(4); “retirement benefits” — Reg. 
8300(3), 8500(1); “specified multi-employer plan” — ITA 147.1(1), Reg. 8510(2); (3); 
“specified year” — Reg. 8302(3)(h)(3); “spouse” — Reg, 8302(4)(b); “statutory pen- 
sion” — Reg. 8302(3)(),: (k);.“‘supplemental provision’, — Reg. 8302(7); “totally and 
permanently . disabled” — Reg. 8300(3), 8500(1); “writing” — Interpretation Act 
35(1); “Year’s Maximum Pensionable Earnings” — Reg. S300), 8500(1). 


8303. Past service pension adjustment — (1) PSPA with 
respect to employer — For the purpose of subsection .248(1) of 
the Act, “past service pension adjustment” of an individual for a 
calendar year in respect of an employer: means. the. total of 


(a) the accumulated past service pension:adjustment (in this Part 
referred to as “accumulated PSPA”’): of the individual for the 
year with respect to the ee ae determined as of the end of 
the year, 


(b) the total of all amounts each of which is the foreign plan 
PSPA (determined under subsection 8308.1(5) or (6)) of the in- 
dividual with respect to the employer associated with a modifi- 
cation of benefits in the year under a foreign plan (as defined in 
subsection 8308.1(1)), and 


(c) the total of all amounts each of which is the specified retire- 
ment: arrangement) PSPA (determined under «subsection 
8308.3(4) or (5)) of the individual with respect to the employer 
associated with a modification of benefits in ‘the year under a 
specified retirement arrangement vei defined in: ‘subsection 
8308.3(1)). 
faiato# Subsec. 8303(1) amended by 'P.C. 1996-911, s. 7, June 20, 1996; Canada 


Gazette, Part II, July 10, 1996, applicable with respect to the Sa ee of. past 
service pension adjustments for 1993 et seq. 


Registered Plans Compliance ‘Bulletins: 1 (calculation of past service pension 
adjustment), 


Forms: T4104: Past. service pension adjustment guide. 


(2) Accumulated PSPA for year — For the purposes of this 
Part, the accumulated PSPA of an individual-for a calendar year 
with respect to an employer, determined as of any time, is the total 
of all.amounts each of which is the individual’s provisional past 
service pension adjustment (in this Part referred to as “provisional 
PSPA”) with respect to the employer that is associated with 


(a).a past service event (other than a certifiable past service 
event with respect to the individual) that occurred in the preced- 
ing year; or 
(b) a certifiable past service event with respect to the individual 
where the Minister has, in the year and before that time, issued a 
certification for, the purposes of subsection 147.1(10) of the Act 
in respect of the event and the. individual. 
Related Provisions: Reg. 8303(2.1) — 1991 past service events, and certifications; 
Reg. 8311 — Provisional PSPA rounded to nearest, dollar. 


History: Para. 8303(2)(a) amended by P.C. 2001-153, subsec. 2(1), January 30, 2001, 
Canada Gazette, Part II, February 14, 2001, applicable to past service events that occur 
after 2000. 


The opening words of subsec. 8303(2) amended by P.C. 1998-2256, subsec. 6(1), De- 
cember 16, 1998, Canada Gazette, Part Il, January 6; 1999; applicable after 1995. 


(2.1) 1991 past service events and certifications — For the 
purposes of subsection (2), 
(a) a past service event that occurred in 1991 (including, for 
greater certainty, a past service event that is deemed by para- 
graph 8304(3)(b) to have occurred immediately after the end of 
1990) shall be deemed to have occurred’ on January 1, 1992 and 
not to have occurred in 1991; and 
(b) a certification issued by the Minister in 1991 shall be 
deemed to have been issued on ea 1, 1992 and not to have 
been issued in 1991, 


History: Subsec. 8303(2.1) added by P.C. 1995-17, s. 4, January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1990. 
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(3) Provisional PSPA — Subject to subsections (8) and (10) and 
sections 8304 and 8308, for the purposes of this Part, the provi- 
sional“PSPA of an: individual with respect to an employer that is 
associated with.a past service event that occurs at a particular time 
in a particular calendar year is the amount determined by: the 
formula 


A-B-C+D 
where 


i is the aggregate of all amounts each of whichis, in respect of a 
'o calendar’ year after 1989 and before: the particular year, the 
amount that would have been the individual’s pension credit for 
the year with respect to the employer. under a defined benefit 
provision of a registered pension plan (other than a plan that is, 
atithe particular time, a ‘specified: multi-employer plan) had the 
individual”s benefit entitlement under the provision in respect of 
the year and the employer been equal to the individual’s redeter- 
mined benefit entitlement (determined as of the particular time) 
under the provision in respect of the year and the employer, 


B> is the aggregate that would: be determined for A if the reference 
in the, description of A to,“determined.as of the particular time” 
were read as a reference to “determined as of the time immedi- 

_,,ately before the particular time”, 


Cis: such portion of the amount of the Geek s qualifying 

‘) transfers made:in connection with the past service:event as is not 

deducted in computing the provisional PSPA of the; individual 
with respect to any other employer, and 


D is the total of all amounts each of which is an excess money 
purchase transfer in relation to the individual and the past ser- 
» vice event that is not included in determining any other provi- 
sional PSPA ‘of the individual that is. associated with the past 
service event. 
Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8303(4) — 
Meaning of redetermined benefit entitlement; Reg. 8303(6) — Meaning of qualifying 
transfers; Reg. 8303(7.1) Excess money purchase transfer , amount; Reg. 
8500(8)(c) — Non-member benefits ignored in determining pension adjustment. 


History: The formula in subsec. 8303(3) amended, and the description of D added, by 
P.C. 1998-2256, subsecs. 6(2) and (3), December 16, 1998, Canada, Gazette, Part II, 
January 6, 1999, applicable with respect to past service events that occur after 1997. 


Forms: T1004: Applying for the certification of a provisional PSPA. 


(4) Redetermined benefit entitlement — For the purposes of 
the description of A in subsection (3), an individual’s redetermined 
benefit entitlement under a defined benefit provision of a registered 
pension plan in-respect of a calendar year and an employer, deter- 
mined as’ of a particular time, is the amount that would be deter- 
mined under section 8302 to, be the individual’s benefit entitlement 
under the provision in respect of the year and the employer if, for 
the purpose of computing the benefit accrual of the individual in 
respect of the. year under the provision. and, where subsection 
8302(6) is applicable, under any other defined benefit provision, the 
amount determined under paragraph 8302(2)(a) in respect of a spe- 
cific provision were equal to such portion of the individual’s nor- 
malized pension (computed in accordance with subsection (5)) 
under the specific provision at the particular time, determined with 
reference to the year, as may reasonably be considered to have ac- 
crued in respect of the year. 


(5) Normalized pension — For the purposes. of subsection (4), 
the normalized pension of an individual under a defined.benefit pro- 
vision of a registered pension plan at a particular time, determined 
with reference to a calendar year (in this subsection referred to as 
the “pension credit year”), is the amount (expressed on an annual- 
ized basis) of lifetime retirement benefits, other than excluded bene- 
fits, that would be payable to the individual under the provision im- 
mediately after the particular time if 


(a) where lifetime retirement benefits have not commenced to be 
paid under the provision to the individual before the particular 
time, they commenced to be paid immediately after the particu- 
lar time, 
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(b) where the individual had not attained 65 years of age before 
the time at which lifetime retirement benefits commenced to be 
paid (or are assumed by reason of paragraph (a) to have com- 
menced to be paid) to the individual, the individual attained that 
age at that time, 


(c) the amount of the individual’s lifetime retirement benefits 
were determined with regard to all past service events occurring 
at or before the particular time and without regard to past service 
events occurring after the particular time, 


(d) paragraphs 8302(3)(c) to (p) (other than paragraph 
8302(3)(g), where subsection 8302(11) was applicable in respect 
of the pension credit year and the provision or would have been 
applicable had all benefits provided as a consequence of past 
service events become provided in the pension credit year) were 
applied for the purpose of determining the amount of the indivi- 
dual’s lifetime retirement benefits and, for the purpose of those 
paragraphs, the pension credit year were the particular year re- 
ferred to in those paragraphs, and 


(e) where 


(i) the amount of the individual’s lifetime retirement benefits 
under the provision depends on the individual’s remunera- 
tion, and 


(ii) all or any part of the individual’s lifetime retirement be- 
nefits in respect of the pension credit year became provided 
as a consequence of a past service event, pursuant to terms of 
the provision that enable benefits to be provided to members 
of the plan in respect of periods of employment with employ- 
ers who have not participated under the provision, 


the remuneration received by the individual from each such em- 
ployer in respect of a period of employment in respect of which 
the individual is provided with benefits under the provision were 
remuneration received from an employer who has participated 
under the provision for the benefit of the individual, 


and, for the purposes of this subsection, the following benefits are 
excluded benefits: 


(f) where the formula for determining the amount of lifetime re- 
tirement benefits payable under the provision to the individual 
requires the calculation of an amount that is the product of a 
fixed rate and the duration of all or part of the individual’s pen- 
sionable service, benefits payable as a direct consequence of an 
increase in the value of the fixed rate at any time (in this para- 
graph referred to as the “time of increase”) after the pension 
credit year, other than benefits 


(i) provided as a consequence of a second or subsequent in- 
crease in the value of the fixed rate after the time that retire- 
ment benefits under the provision commenced to be paid to 
the individual, or 


(ii) that would not have become provided had the value of 
the fixed rate been increased to the amount determined by the 
formula 


B 
Ax= 
‘® 


where 


A is the value of the fixed rate immediately before the time 
of the increase, 


B is the average wage for the calendar year that includes the 
time of the increase, and 
C is 
(A) if the value of the fixed rate was last increased or 


established in the calendar year that includes the time 
of the increase, the average wage for that year, or 


(B) otherwise, the average wage for the year immedi- 
ately preceding the calendar year that includes the 
time of increase, 


(f.1) where the formula for determining the amount of lifetime 
retirement benefits payable under the provision to the individual 
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includes a limit that is the product of the duration of the indivi- 
dual’s pensionable service and the lesser of a percentage of the 
individual’s remuneration and a fixed rate, and the value of the 
fixed rate is increased after the pension credit year to an amount 
equal to the defined benefit limit for the earlier of the year in 
which the increase occurs and the year in which retirement bene- 
fits under the provision commenced to be paid to the individual, 
the portion of the benefits payable as a direct consequence of the 
increase that would not have become provided had the value of 
the fixed rate been set at the defined benefit limit for the pension 
credit year, if 


(i) the value of the fixed rate was, immediately before the 
increase, equal to the defined benefit limit for the year in 
which the value of the fixed rate was last established, and 


(ii) where the year in which the value of the fixed rate was 
last established precedes the year immediately preceding the 
year in which the increase occurs, 


(A) the Minister has approved in writing the application 
of this paragraph in respect of the past service event, 


(B) there are more than nine active members (within the 
meaning assigned by paragraph 8306(4)(a)) under the 
provision, and 


(C) the plan is not a designated plan, 


(f:2) where the formula for determining the amount of lifetime 
retirement benefits payable under the provision to the individual 
includes a limit that is the product of the duration of the indivi- 
dual’s pensionable service and the lesser of a percentage of the 
individual’s remuneration and a fixed rate the value of which 
can reasonably be considered to be fixed each year as a portion 
of the defined benefit limit for that year, benefits payable as a 
direct consequence of an increase, after the pension credit year, 
in the value of the fixed rate to reflect the defined benefit limit 
for the year in which the increase occurs, if 


(i) except as otherwise expressly permitted by the Minister, it 
is reasonable to consider that, for years after 1989, the ratio 
of the fixed rate to the defined benefit limit has been, and 
will remain, constant, 


(ii) the benefits are not provided as a consequence of a sec- 
ond or subsequent increase in the value of the fixed rate after 
the time that retirement benefits under the provision com- 
menced to be paid to the individual, 


(iii) the Minister has approved in writing the application of 
this paragraph in respect of the past service event, and 


(iv) the plan is not a designated plan, 
(g) where 
(i) the provision is a flat benefit provision, 


(ii) at the particular time, the amount (expressed on an annual 
basis) of lifetime retirement benefits provided under the pro- 
vision to each member in respect of pensionable service in 
each calendar year does not exceed 40 per cent of the defined 
benefit limit for the year that includes the particular time, 


(iii) the conditions in subsection 8306(2) are satisfied in re- 
spect of the provision and the past service event in connec- 
tion with which the normalized pension is being calculated, 
and 


(iv) only one fixed rate is applicable in determining the 
amount of the individual’s lifetime retirement benefits, 


benefits provided as a direct consequence of an increase in the 
value of the fixed rate at any time (in this paragraph referred to 
as the “time of increase”) after the pension credit year, other 
than benefits 


(v) provided as a consequence of a second or subsequent in- 
crease in the value of the fixed rate after the time that retire- 
ment benefits under the provision commenced to be paid to 
the individual, or 
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(vi) that would not have become provided had the value of 
the fixed rate been increased to the greater of 


(A) the greatest of all amounts each of which is an 
amount determined by. the formula 
B 


Ax= 
G 


where 


A is a value of the fixed rate in the period beginning on 
January 1, 1984 and ending immediately before the 
time of increase, 


B is the average wage for the calendar year that includes 
the time of increase, and 


C ‘is the average wage for the later of 1984 and the calen- 
dar year in which the value of the fixed rate used for A 
was first effective, and 


(B) the amount. determined by. the formula 


D+ (Ex F) 
where 


D is the value of the fixed rate immediately before the 
time of increase, 


E is the amount by which the value of the fixed rate used 
for D would have to be increased to provide an in- 
crease in the individual’s annual lifetime retirement 
benefits equal to $18 for each year of pensionable ser- 
vice, and 


Fis the duration (measured in years, including any frac- 
tion of a year) of the period beginning on the later of 
January 1, 1984 and the day on which the value of the 
fixed rate used for D was first effective and ending on 
the day that includes the time of increase; 


(h) where the provision is a flat benefit provision, benefits pro- 
vided as a direct consequence of an increase at any time (in this 
paragraph referred to as the “time of increase’’) after the pension 
credit year in the value of a fixed rate under the provision where 


(i) the value of the fixed rate was increased pursuant.to an 
agreement made before 1992, and 


(ii) at the time the agreement was made, it was reasonable to 
expect that the percentage increase in the value of the fixed 
rate would approximate or be less than the percentage in- 

‘ crease in the average wage from the calendar year in which 
the value of the fixed rate was last increased before the time 
of increase (or, if the increase is the first increase, the calen- 
dar year in which the initial value of the fixed rate was first 
applicable) to the calendar year that includes the time of 
increase, 


(i) where the provision is a flat benefit provision under which 
the amount of each member’s retirement benefits depends on the 
member’s job category or rate of pay in such a manner that the 
ratio of the amount of lifetime retirement benefits to remunera- 
tion does not significantly increase as remuneration increases, 
benefits provided as a direct consequence of a change, after the 
pension credit year, in the individual’s job category or rate of 
pay, 
(j) where ; 
(i) the individual’s pensionable service under the provision 
ends before the particular time, 


(ii) the individual’s lifetime retirement benefits under the 
provision have been adjusted by a cost-of-living or similar 
adjustment in respect of the period (in this paragraph referred 
to as the “deferral period”) beginning at the latest of 


(A) the time at which the individual’s pensionable service 
under the provision ends, 
(B) if the amount of the individual’s lifetime retirement 


benefits depends on the individual’s remuneration, the 
end of the most recent period for which the individual re- 
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ceived remuneration that is taken into account in deter- 
mining the individual’s lifetime retirement benefits, 


(C) if the amount of the individual’s lifetime retirement 
benefits depends on the individual’s remuneration and the 
remuneration is adjusted as described in paragraph 
8302(3)(h), the end of the period in respect of which the 
adjustment is made, and 


(D) if the formula for determining the amount of the indi- 
vidual’s lifetime retirement benefits requires the calcula- 
tion of an amount that is the product of a fixed rate and 
the duration of all or part of the individual’s pensionable 
service (or other measure of services rendered by the indi- 
vidual), the time as of which the value of the fixed rate 
applicable with respect to the individual was established, 


and ending at the earlier of the particular time and the time, if 
any, at which lifetime retirement benefits commenced to be 
paid under the provision to the individual, and 


(iii) the adjustment is warranted, having regard to all prior 
such adjustments, by the increase in the Consumer Price In- 
dex or in the wage measure from the commencement of the 
deferral period to the time the adjustment was made, 


benefits payable as a consequence of the adjustment, 


(k) benefits payable as a consequence of a cost-of-living adjust- 
ment made after the time lifetime retirement benefits com- 
menced to be paid under the provision to the individual, where 
the adjustment 


(i) is warranted, having regard to all prior such adjustments, 
by the increase in the Consumer Price Index from that time 
to the time at which the adjustment was made, or 
(ii) is a periodic adjustment described in subparagraph 
8503(2)(a)(i), and 

(1) such portion of the individual’s lifetime retirement benefits as 


(i) would not otherwise be excluded in determining the indi- 
vidual’s normalized pension, 


(ii) may reasonably be considered to be attributable to cost- 
of-living adjustments or to adjustments made by reason of 
increases in a general measure of salaries and wages (other 
than increases in such a measure after the time at which life- 
time retirement benefits commenced to be paid under the 
provision to the individual), and 


(iii) is acceptable to the Minister. 
Related Provisions: ITA 257 — Negative amounts in formulas. 
History: Cl. 8303(5)(f)C(A) amended by P.C. 2011-936, s. 25, September 22, 2011, 


Canada Gazette, Part Il, October 12, 2011, applicable to past service events that occur 
after February 18, 2011. 

Cl. 8303(5)(£.1)Gi)(C) and subpara. 8303(5)(f.2)(Giv) amended by 2007, c. 35, subsecs. 
81(1) and (2), applicable to past service events that occur after 2007. 


Paras. 8303(5)(f.1) and (f.2) added by P.C. 2005-1508, s. 18, August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable in respect of past service events that 
occur after 2003, except that in its application in respect of past service events that 
occur before 2006, para. (f.1) is to be read without reference to its subparas. (i) and (ii). 


Registered Plans Directorate Newsletters: Actuarial Bulletin No. 1 (methodol- 
ogy for calculating actuarial increase where pension commencement postponed beyond 
age 65). 


(6) Qualifying transfers — For the purposes of subsections (3) 
and 8304(5), (7) and (10), and subject to subsection (6.1) and para- 
graph 8304(2)(h), the amount of an individual’s qualifying transfers 
made in connection with a past service event is the total of all 
amounts each of which is . 
(a) the portion of an amount transferred to a registered pension 
plan 
(i) in accordance with any of subsections..146(16), 147(19) 
and 147.3(2), (5) and (7) of the Act, or 
(ii) from a specified multi-employer plan in accordance with 
subsection 147.3(3) of the Act 
that is transferred to fund benefits provided to the individual as a 
consequence of the past service event; or 
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(b) the amount of any property held in connection with a benefit 
provision of a registered pension plan that is made available to 
fund benefits provided to the individual under another benefit 
provision of the plan as a consequence of the past service event, 
where the transaction by which the property is made so available 
is such that, if the benefit provisions were in separate registered 
pension plans, the transaction would constitute a transfer of pro- 
perty from one plan to the other in accordance with any of sub- 
sections 147.3(2), (5) and (7) of the Act. 

History: Subsec. 8303(6) amended by 2011, c. 24, s. 91 deemed to have come into 

force on March 23, 2011. 

The opening words of para. 8303(6) amended by P.C. 2001-153, subsec. 2(2), January 


30, 2001, Canada Gazette, Part II, February 14, 2001, applicable to the determination 
of an individual's qualifying transfers that occur after April 18, 2000. 


Subsec. 8303(6) amended by P.C. 1998-2256, subsec. 6(4), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable 
(a) to the determination of an individual’s qualifying transfers that occur after June 
25, 1998, and 


(b) where approved by the Minister of National Revenue, to the determination of 
an individual’s qualifying transfers that occurred before June 26, 1998. 


Registered Pension Plans Technical.Manual: §6.1 (qualifying transfers). 


(6.1) Exclusion for pre-1990 benefits — The amount of an in- 
dividual’s qualifying transfers made in connection with a past ser- 
vice event shall be determined under subsection (6) without regard 
to the portion, if any, of amounts transferred or property made 
available, as the case may be, that can reasonably be considered to 
have been transferred or made available to fund benefits provided in 
respect of periods before 1990, 

History: Subsec. 8303(6,1) added by. P.C. 1998-2256, subsec. 6(4), December 16, 


1998, Canada Gazette, Part II, January 6, 1999, applicable to the determination of an 
individual’s qualifying transfers that occur after June 25, 1998. 


(7) Deemed payment — Where 
(a) an individual has given an irrevocable direction that 
(i) an amount be paid to a registered pension plan, or 


(ii) property held in connection with a benefit provision of a 
registered pension plan be made available to, fund benefits 
provided to the individual under another benefit provision of 
the plan 


in the event that the Minister issues a certification for the pur- 
poses of subsection 147.1(10) of the Act with respect to the indi- 
vidual and to benefits provided under a defined benefit provision 
of the plan as a consequence of a past service event, and 


(b) the amount is to be paid or the property is to be:made‘availa- 
ble, as the case may be, 


(i) where subparagraph (ii) does not apply, on or before the 
day that is 90 days after the day on which the certification is 
received by the administrator of the plan, and 


(ii) where the plan was deemed by paragraph 147.1(3)(a) of 
the Act to be a registered pension plan at the time the direc- 
tion was given, on or before the day that is 90 days after the 
later of 
(A) the day on which the ‘certification is received by the 
administrator of the plan, and 
(B) the day on which the administrator of the plan re- 
ceives written notice from the Minister of the registration 
of the plan for the purposes of the Act, 
the amount or property, as the case may be, is deemed, for the pur- 
pose of subsection (6), to have been paid or made available, as the 
case may be, at the time the direction was given. 


History: Subsec. 8303(7) amended by P.C. 1998-2256, subsec. 6(4), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable 


(a) to the determination of an individual’s qualifying transfers that occur after June 
25, 1998, and 


(b) where approved by the Minister of National Revenue, to the determination of 
an individual’s qualifying transfers that occurred before June 26, 1998. 


Registered Plans Compliance Bulletins: 2 (qualifying transfers). 
Registered Pension Plans Technical Manual: §6.2 (deemed payment). 


Income Tax Regulations 


(7.1) Excess money purchase transfer — Where lifetime re- 
tirement benefits have, as a consequence of a past service event, 
become provided to an individual under a defined benefit provision 
of a registered pension plan (other than a specified multi-employer 
plan) in respect of a period (in this subsection referred to as the 
“past service period’’) that 


(a) was previously pensionable service of the individual under a 
particular defined benefit provision of a registered pension plan 
(other than a specified multi-employer plan), 


(b) ceased to be pensionable service of the individual under the 
particular provision as a result of the payment of a single 
amount, all or part of which was transferred on behalf of the 
individual from the particular provision to a registered retire- 
ment savings plan, a registered retirement income fund, a money 
purchase provision of a registered pension plan or a defined ben- 
efit provision of a registered pension plan that was, at the time 
of the transfer, a specified multi-employer plan, 


(c) has not, at any time after the payment of the single amount 
and before the past service event, been pensionable service of 
the individual under any defined benefit provision of a regis- 
tered pension plan (other than a specified multi-employer plan), 
and 


(d) is not, for the purpose of subsection 8304(5), a qualifying 
past service period in relation to the individual and the past ser- 
vice event, 


the amount determined by the formula 


A-B 
is, for the purpose of the description of D in subsection (3), an ex- 
cess money purchase transfer in relation to the individual and the 
past service event, where 


A is the portion of the amount transferred, as described in para- 
graph (b), that can reasonably be considered to be attributable to 
benefits in respect of the portion of the past service period that is 
after 1989, and 


B is the total of all amounts each of which is the portion of a pen- 
sion credit, or the grossed-up amount of a provisional PSPA, of 
the individual that can reasonably be considered to be attributa- 
ble to benefits previously provided under the particular provi- 
sion in respect of the past service period. 

Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 

to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 


plan deemed to be RRSP for purposes of regulations; ITA 257 — Negative amounts in 
formulas; Reg. 8304.1(7) — Meaning of grossed-up amount of provisional PSPA. 


History: Subsec. 8303(7.1) added by P.C. 1998-2256, subsec. 6(4), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable with respect to past service 
events that occur after 1997. 


(8) Specified multi-employer plan — Where, in a calendar 
year, an individual makes a contribution (other than an excluded 
contribution) in respect of a defined benefit provision of a regis- 
tered pension plan that is, in the year, a specified multi-employer 
plan, and the contribution 


(a) is made in respect of a period after 1989 and before the year, 
and 


(b) is not included in determining the individual’s pension credit 
for the year with respect to any employer under the provision, 


the individual’s provisional PSPA with respect to an employer who 
participates in the plan, associated with the payment of the contri- 
bution, is the portion of the contribution that is not included in the 
individual’s provisional PSPA with respect.to any other employer 
who participates in the plan, and, for the purpose of this subsection, 
the plan administrator shall determine the portion of the contribu- 
tion to be included in the provisional PSPA of the individual with 
respect to each employer. 


Related Provisions: Reg. 
contributions. 


8303(9) — Contributions include conditional 
(9) Conditional contributions — For the purpose of subsection 


(8), a contribution includes an amount paid to a registered pension 
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plan where the right,of any person to retain the amount on behalf of 


the. plan is conditional on the. Minister issuing, a, certification for the — 


purposes .ofsubsection, 147.1(10) of the Act,as it applies with re- 
spect to the individual and to benefits provided as a consequence of 
the payment. 


(10) Benefits in respect of foreign service — Where as a con- 
sequence of a past service event, benefits become provided to an 
individual under a defined benefit provision of a registered pension 
plan in respect of a period throughout which the individual was em- 
ployed outside Canada, and the Minister has consented in writing to 
the application of this subsection, each provisional PSPA of the in- 
dividual associated with the past:service event shall be determined 
on the assumption that no benefits were provided in pespert of the 
period; oniviii« 


Related Provisions: Reg, SeiamAaw — Eligible service outside Canada. 


Registered Plans Directorate Newsletters: 93-2 (foreign service newsletter); 
2000-1; (foreign service newsletter update). 


Registered Pension Plans Technical Manual: §6.3 Lippi in respect of foreign 
service). 


Definitions [Reg. 8303]: “accumulated PSPA” — Reg. '8303(1)(a), 8303(2); “active 


member’ — Reg.’ 8300(3), 8500(1); “amount” — ITA 248(1); “associated” —ITA | 
ITA 255, Interpreta- 


256; “calendar year” — Interpretation Act 37(1)(a); “Canada” 
tion Act 35(1); “certifiable past service event” — Reg. 8300(1);. “certification”. — Reg. 
8303(2.1)(b); “commencement” — Interpretation Act 35(1); “Consumer Price ‘In- 
dex” — Reg. 8300(3), 8500(1); “contribution” — Reg. 8303(9); “deferral period” — 
Reg. 8303(5)QGi); “defined benefit limit” —Reg, 8300(3), B500(1); “defined benefit 
provision” —ITA, 147.1(1), Reg. 8300(3); 
8500(1), 8515; “employed”, “employer”, “employment” — ITA 248(1);. ab biuded 
contribution”, “flat benefit provision” 
8304(7); “individual” —ITA 248(1); “lifetime retirement benefits” — Reg. 8300(3), 
8500(1); “Minister” —ITA 248(1); “normalized pension” — Reg. 8303(5); “past ser- 
vice event” — Reg. poe 8303(2.1)(a); “past service pension cae —ITA 
248(1), Reg. 8303(1); “past service period” — Reg. 8303(7.1); “pension credit” — 
Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “pension credit year” — Reg. 8303(5); “pen- 
sionable service’? — Reg. 8300(3),.8500(1); “person”, “property:’ 
visional PSPA” — Reg. 8303(2), .(3), 8308(4)(e);. “qualifying transfers” — Reg. 
8303(6); ,“redetermined benefit entitlement’ —Reg. 8303(4); 
: “registered retirement income fund’—ITA 146.3(1), 248(1); 
“registered retirement savings plan” —ITA 146(1), (21.2), 147.5(12),, 248(1); “retire- 
ment benefits’ — Reg. 8300(3), 8500(1); “specified multi-employer plan” —ITA 
147.101), Reg. 8510(2), @G);’ “time! of increase” — Reg. 8303(5)(g); (h); “written”, 
“writing” — Interpretation Act 35(1)“writing”’. 


Interpretation Bulletins [Reg. Piha IT-124R6: Contributions to registered retire- 
ment savings plans. 


8304. Past. service. benefits — Additional 
Replacement of defined benefits — Where _ 


, (a).an individual ceased, at any time ina calendar year; to have | 


any rights to benefits under a defined benefit provision of a reg- 
istered pension plan (in this aihistétion referred to as the “former 
provision’), 


(b) benefits became provided at that time to the individual under 

-- another defined benefit provision of a registered pension plan (in 
this subsection referred ‘to as the “current provision’”),in lieu of 
the benefits under the former provision, 


(c) the benefits that became provided at that time to the indivi- 
dual under the current provision in respect of the period in the 
year before that time are attributable, to employment with the 
same employers as were, the individual’s benefits in respect of 
that period under the former provision, — 


(d) no amount was transferred in the year on behalf of the indivi- 

~ dual from the former provision to a registered retirement savings 
plan, a registered retirement income fund or a money purchase 
provision of a registered pension plan, and 


(e), no benefits became provided under the former provision to 
the individual in the year and after that time, 
each pension credit of the individual under the former provision for 
the year is nil. 


Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 
to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 
plan deemed to be RRSP for purposes of regulations. 


— Reg. 8300(1); “grossed-up amount” ~~ Reg. | 


— ITA 248(1); “pro- | 


“registered pension | 


rules — (1) 


Reg. 
S. 8304(3) 


History: Para. 8304(1)(d) amended by P.C. 1995-17, subsec, 5(1),, January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable with. respect to the determination 
of pension credits for 1990 et seq. 


Interpretation Bulletins: IT-124R6: ‘Contfibutions to registered retirement savings 
plans; IT-528: Transfers of funds between registered plans. 
Forms: T4104: Past service bain adjustment guide! 


(2) Replacement of money purchase benefits — Where 


(a) an individual ceased, at any, time in a calendar | year, to have 
any rights to benefits under a money purchase provision of a 
registered pension plan or under a deferred profit, sharing, plan 
(in this subsection referred to as the “former provision’), 


(b) benefits became provided at that time to. the individual under 
a defined benefit provision of a registered pension plan (in this 
subsection referred to as the “current provision”) in lieu of bene- 
fits under the former provision, — | 


(c) the benefits that became provided at that time to the indivi- 

dual under the current provision in respect of the period in the 

year before that time’ are attributable to ‘employment with the 
_same employers who made contributions under the former pro- 
“vision in respect of that period on behalf of the individual, 


(d) no amount was transferred in the year on behalf of the indivi- 
dual from the former provision to a registered retirement savings 
plan, a registered retirement income fund, a money purchase 
provision of a registered pension plan or a deferred profit shar- 
ing plan, 

(e) no contributions; were made under the former provision by or 
on behalf of the individual, and no other amounts were allocated 
under the former provision to the individual, in the year and af- 
ter that time, and 


(f) it is reasonable to consider that no excess would, if this sub- 
section did not apply and if the year ended at that time, be deter- 
mined under any of paragraphs 147(5.1)(a) to (c),-147.1(8)(a) 
and (b) and‘(9)(a) and (b) of the Act with tee to the indivi- 
dual for the year, 


the following rules apply: 


(g) each pension credit of the individual under the former provi- 
sion for the year is nil, and 


(h) the amount, if any, of the individual’s qualifying transfers 
made in connection with the replacement of the individual’s be- 
nefits shall be determined under subsection 8303(6) without re- 
gard to the portion, if any, of amounts transferred from the for- 
mer provision to' the current provision that can reasonably be 
considered to relate to an amount that, but for paragraph (g), 
would have been included’ in determining the individual’s pen- 
sion credit under the former provision for the year. 

Related Provisions: ITA 146(21. 2), — Saskatchewan Pension Plan account deemed 

to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 


plan deemed to be RRSP for purposes of regulations; Reg. 8301(2) — Pension 
credit — DPSP; Reg. 8301(4)— Pension credit —'money purchase RPP. 

History: Paras. (f) to (h) substituted for the closing words of subsec. 8304(2) by, P.C. 
2001-153, subsec. 3(3), January 30, 2001,, Canada Gazette, Part II, February 14, 2001, 
applicable to the determination of pension credits for 2000 et seq. and to the determina- 
tion’ of an individual’s ‘qualifying’ transfers that occur after April 18, 2000. 

Paras. 8304(2)(d) and (e) amended by P.C. 1995-17, subsec. 5(2), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995: Para. 8304(2)(d) is applicable with respect 
to the determination of pension. credits for 1990: et seq. Para. 8304(2)(e) is applicable 
with respect to the determination of pension credits for 1993 et, seq., except that 
amended para. (e) does not apply with respect to the determination of an individual’s 
pension credits ‘for 1993) under ‘a money: purchase provision of ‘a registered pension 
plan, or under a deferred profit sharing plan, where the individual ceased, on or before 
April 5, 1994, to have any rights to benefits under the provision or the plan, as the case 
may be, and no amounts were allocated to the individual under the provision or the 
plan, as the case may be, after April 5, 1994. 


(3) Past service benefits in year of past service event — 
Subject to subsection (4), where, as a consequence of a past service 
event that occurs at a particular time in a calendar year, benefits (in 
this subsection and subsection (4) referred to as “past service bene- 
fits”) become. provided to an individual under a defined benefit pro- 
vision of a registered pension plan in respect of a period in the year 
and before the particular time that, immediately before the past ser- 
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vice event, was not pensionable service of the individual under the 
provision, the following rules apply, except to the extent that the 
Minister has waived in writing their application in respect of the 
plan: 


(a) each pension credit of the individual under the provision for 
the year shall be determined as if the past service benefits had 
not become provided to the individual; 


(b) where the year is 1990, the past service event shall be 
deemed, for the purposes of this Part, to have occurred immedi- 
ately after the end of the year; 


(c) where the year is after 1990, each provisional PSPA of the 
individual associated with the past service event as a conse- 
quence of which the past service benefits became provided shall 
be determined as if the past service event had occurred immedi- 
ately after the end of the year; 


(d) where information that is required for the computation of a 
provisional PSPA referred to in paragraph (c) is not determina- 
ble until after the time at which the provisional PSPA is com- 
puted, reasonable assumptions shall be made in respect of such 
information; and 


(e) subsection 147.1(10) of the Act shall apply in respect of the 
past service benefits to the extent that that subsection would ap- 
ply if the past service event had occurred immediately after the 
end of the year. 


(4) Exceptions — Subsection (3) does not apply where 


(a) the past service benefits become provided in circumstances 
where subsection (1) or (2) is applicable; or 


(b) the period in respect of which the past service benefits are 
provided was not, at any time before the past service event, 


(i) pensionable service of the individual under a defined ben- 
efit provision of a registered pension plan, or 


(ii) a period in respect of which a contribution was made on 
behalf of, or an amount (other than an amount in respect of 
earnings of a plan) was allocated to, the individual under a 
money purchase provision of a registered pension plan or 
under a deferred profit sharing plan. 


(c) [Repealed] 


History: Para. 8304(4)(c) repealed, and para. 8304(4)(b) amended by striking out the 
reference to “(in this subsection referred to as the “past service period”)”, by P.C. 
1998-2256, subsec. 7(1), December 16, 1998, Canada Gazette, Part II, January 6, 1999, 
applicable with respect to past service events that occur after 1996. 

Subpara. 8304(4)(b)(ii) and para, 8304(4)(c) amended by P.C. 1995-17, subsecs. 5(3) 
and (4), January 11, 1995, Canada Gazette, Part Il, January 25, 1995. Subpara. 
8304(4)(b)(ii) is applicable with respect to past service benefits that become provided 
after April 5, 1994 and para. 8304(4)(c) is applicable with respect to past service bene- 
fits that become provided after August 29, 1990. 


(5) Modified PSPA calculation — Subject to subsection (10), if 


(a) lifetime retirement benefits have, as a consequence of a past 
service event, become provided to an individual under a defined 
benefit provision of a registered pension plan in respect of one 
or more qualifying past service periods in relation to the indivi- 
dual and the past service event, and 


(b) the benefits are considered to be attributable to employment 
of the individual with a single employer, 


the provisional PSPA of the individual with respect to the employer 
that is associated with the past service event is the amount deter- 
mined by the formula 
A+B+C-D 
where 
A_ is the provisional PSPA that would be determined if 
(a) this subsection did not apply, 


(b) all former benefits in relation to the individual and the 
past service event had ceased to be provided at the time the 
past service event occurred, 
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(c) all former benefits in relation to the individual and the 
past service event were considered to be attributable to em- 
ployment of the individual with the employer, and 


(d) the value of C in subsection 8303(3) were nil; 


B is the total of all amounts each of which is a non-vested PA 
amount in respect of the individual and the past service event; 


C is the total of all amounts each of which is a money purchase 
transfer in relation to the individual and the past service event; 
and 


D is the amount of the individual’s qualifying transfers made in 
connection with the past service event. 


Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8300(7) — 
Benefits include contingent benefits; Reg. 8303(6) — Meaning of qualifying transfers. 


History: The opening words of subsec. 8304(5) amended by 2011, c. 24, subsec. 
92(1), applicable to past service events occurring after March 22, 2011. 


Subsec. 8304(5) amended by P.C. 1998-2256, subsec. 7(2), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable to the determination of provisional 
PSPAs that are associated with past service events that occur after 1997. 


The description of C in subsec. 8304(5) is amended by P.C. 1995-17, subsec. 5(5), 
January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable with respect to 
past service events occurring after August 29, 1990. 


(5.1) Definitions for subsection (5) — For the purpose of sub- 
section (5), where 


(a) lifetime retirement benefits (in this subsection referred to as 
“past service benefits”) have, as a consequence of a past service 
event occurring at a particular time, become provided to an indi- 
vidual under a defined benefit provision of a registered pension 
plan in respect of a period that 


(i) immediately before the particular time, was not pensiona- 
ble service of the individual under the provision, and 


(i1) is, or was, pensionable service of the individual under an- 
other defined benefit provision (in this subsection referred to 
as the “former provision”) of a registered pension plan, 


(b) either 


(i) the individual has not, at any time after 1996 and before 
the particular time, been a member in relation to the former 
provision, 


(ii) the individual ceased, at the particular time, to be a mem- 
ber in relation to the former provision, or 


(ili) the past service event is a certifiable past service event 
and the individual is to cease being a member in relation to 
the former provision no later than 90 days after the day on 
which a certification of the Minister is issued for the pur- 
poses of subsection 147.1(10) of the Act in respect of the 
past service benefits, and 


(c) lifetime retirement benefits to which the individual is or was 
entitled under the former provision in respect of the period have 
not been taken into account under subsection (5) as former bene- 
fits in determining a provisional PSPA of the individual that is 
associated with any other past service event, 


the following rules apply: 


(d) the period is a qualifying past service period in relation to the 
individual and the past service event, 


(e) lifetime retirement benefits to which the individual is or was 
entitled under the former provision in respect of the period are 
former benefits in relation to the individual and the past service 
event, 


(f) where subsection 8301(8) has applied in respect of the deter- 
mination of a pension credit of the individual under the former 
provision with respect to an employer for a year that includes 
any part of the period, the amount determined by the formula 


A-B 


is a non-vested PA amount in respect of the individual and the 
past service event, where 
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A is the amount that would have been the individual’s pension 
credit under the former provision for the year with respect to 
the employer if subsection 8301(8) had not applied, and 


Bis the individual’s pension credit under the former’ provision 
for the year with respect to the employer, and 


(g) the amount determined by the formula 


A-B 


is a money purchase transfer in relation to the individual and the 
past service event, where 


A is the total of all amounts each of which is 


(i) an amount that was transferred, at or before the partic- 

ular time, on behalf of the individual from the former pro- 

vision to a registered retirement savings plan, a registered 

retirement income fund, a money purchase provision of a 

registered pension plan or a defined benefit provision of a 

registered pension plan that was, at the time of the trans- 
fer, a specified multi-employer plan, or 


(ii) an amount that is to be paid or otherwise made availa- 
ble under the former provision with respect to the indivi- 
dual after the particular time, other than an amount that is 
to be transferred to fund the past service benefits or paid 
directly to the: individual, 


to the extent that the amount can reasonably be considered to 
be attributable to benefits in respect of the portion of the pe- 
riod that is after 1989, and 


Bis the total of all amounts each of which is, in respect of an 
employer with respect to which a provisional PSPA of the 
individual that is associated with the past service event is de- 
termined under subsection (5), the amount, if any, by which 


(1) the portion of the value determined for B in subsection 
8303(3), for the purpose of determining the individual’s 
provisional PSPA with respect to the employer, that can 
reasonably be considered to be attributable to benefits 
provided in respect of the period 


exceeds 


(ii) the portion of the value determined for A in subsec- 
tion 8303(3), for the purpose of determining the indivi- 
dual’s provisional PSPA with respect to the employer, 
' that can reasonably be considered to be attributable to be- 
nefits provided in respect of the period. 
Related Provisions: ITA 146(21,2) — Saskatchewan Pension Plan account deemed 
to.be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 


plan deemed to be RRSP for purposes of regulations; ITA 257 — Negative amounts in 
formulas; Reg. 8300(7) — Benefits include contingent benefits. 


History: Subsec. 8304(5.1) added by P.C. 1998-2256, subsec. 7(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 


(6) Reinstatement of pre-1997 benefits — Where lifetime re- 
tirement benefits have, as a consequence of a past service event, 
become provided to an individual under a defined benefit provision 
of a registered pension plan in respect of a period that 


(a) was previously pensionable service of the individual under 
the provision, 


(b) ceased to be pensionable service of the individual under the 
provision as a consequence of the individual ceasing before 
1997 to be'a member in relation to the provision, and 


(c) has not, at any time after 1996 and before the past service 
event, been pensionable service of the individual under a defined 
benefit provision of a registered pension plan, 


each provisional PSPA of the individual that is: associated with the 
past service event shall be determined as if all benefits provided to 
the individual under the provision before. 1997 in respect of the pe- 
riod had been provided to the individual under another defined ben- 
efit provision of a registered pension plan in relation to which the 
individual has not, at any time after.1996, been a member. 
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History: Subsec. 8304(6) amended by P.C. 1998-2256, subsec. 7(2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to,the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 


(7) Two or more employers — Where 


(a) lifetime retirement benefits (in this subsection referred to as 
“past service benefits”) provided to an individual under a de- 
fined benefit provision of a registered pension plan as a conse- 
quence of a past service event are attributable to employment of 
the individual with two or more employers (each of which is, in 
this subsection, referred to as a “current employer’), and 

(b) subsection (5) would, but for paragraph (5)(b), apply in re- 
spect of the determination of each provisional PSPA of the indi- 
vidual that is associated with the past service event, 


each such provisional PSPA shall be determined in accordance with 
the formula set out in subsection (5), except that 


(c):in determining the amount A, 


(i) the former benefits of the individual shall be considered to 
be attributable to employment of the individual with the indi- 
vidual’s current employers, and 


(ii) the portion of the former benefits attributable to employ- 
ment with each current employer shall be determined by the 
administrator of the pension plan under which the past ser- 
vice benefits are provided in a manner that is consistent with 
the association of the past service benefits with each current 
employer, 
(d) the amounts B and C shall be included in computing only 
one provisional PSPA of the individual, as determined by the 
administrator of the pension plan under which the past service 
benefits are provided, and 


(e) the amount D that is deducted in computing the individual’s 
provisional PSPA with respect to a particular employer shall 
equal such portion of the individual’s qualifying transfers made 
in connection with the past service event as is not deducted in 
computing the provisional PSPA of the individual with respect 
to any other employer. 

Related Provisions: Reg. 8303(6) — Meaning of qualifying transfers. 

History: Para. 8304(7)(b) amended by P.C. 1998-2256, subsec. 7(3), December 16, 


1998, Canada Gazette, Part II, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 


(8) [Repealed] 

History: Subsec. 8304(8) repealed by P.C. 1998-2256, subsec. 7(4), December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, applicable to the determination of pro- 
visional PSPAs that are associated with past service events that occur after 1997. 
(9) Specified multi-employer plans — Except in subparagraph 
(4)(b)(i), a reference in this section to a defined benefit provision of 
a registered pension plan at any time does not, unless expressly pro- 
vided, include a defined benefit provision of a plan that is, at that 
time, a specified multi-employer plan. 


(10) Individual pension plans — If there is a past service event 
in relation to a defined benefit provision under an individual pen- 
sion plan, the provisional PSPA of an individual with respect to an 
employer that is associated with the past service event is the 
amount, if any, determined by the formula 
A-B 
where 
A is the greater of 
(a) the provisional PSPA that would be determined if 
(i) this subsection did not apply, 
(ii) the value of C in subsection 8303(3) were nil, and 
(iii) the value of D in subsection 8304(5) were nil, and 
(b) the lesser of 
(i) the total of 


(A) the proportion of the fair market value of all pro- 
perty held in connection with the individual’s desig- 
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nated savings arrangements at the time of the past ser- 
vice event, that . 


(I) the total of all amounts each of which is the du- 
ration (measured in years, including any fraction of 
a year) of a period that is pensionable service of the 
individual under the provision 


is of 
(II) the lesser of 35 and the number of years by 


which the individual’s age in whole years at the 
time of the past service event exceeds 18, and 


(B) the individual’s unused RRSP deduction room at 
the end of the year immediately preceding the calendar 
year that includes the past service event, and 


(ii) the actuarial liabilities of the retirement benefits asso- 
ciated with the past service event, determined on the basis 
of the funding assumptions specified under subsections 
8515(6) and (7), at the same effective date as the actuarial 
valuation that forms the basis for the recommendation re- 
ferred to in subsection 147.2(2) of the Act that is not ear- 
lier than the calendar year of the past service event; and 


B_ is the amount of the individual’s qualifying transfers made in 
connection with the past service event. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8304(11) — 

Restriction on subsec. (10) applying. 


History: Subsec. 8304(10) added by 2011, c. 24, subsec. 92(2), applicable to past ser- 
vice events occurring after March 22, 2011. 


(11) Subsection (10) does not apply to a past service event in rela- 
tion to an individual pension plan if the provisional PSPA of the 
member determined under subsections 8303(3) and 8304(5) would 
be nil if no qualifying transfers were made in connection with the 
past service event, unless it is a past service event that results from 
the establishment of the plan or from an amendment to the plan to 
provide additional retirement benefits. 

History: Subsec. 8304(11) added by 2011, c. 24, subsec. 92(2), applicable to past ser- 
vice events occurring after March 22, 2011. 

Definitions [Reg. 8304]: “amount” — ITA 248(1); “associated” — ITA 256; “bene- 
fits” — Reg. 8300(7); “calendar year” — Interpretation Act 37(1)(a); “certifiable past 
service event” — Reg. 8300(1); “contribution” — Reg. 8300(8), 8302(11), (12); “cur- 
rent employer” — Reg. 8304(5)(c), (7)(a); “current provision” — Reg. 8304(1)(b), 
(2)(b), (S)(a); “deferred profit sharing plan” —ITA 147(1), 248(1); “defined benefit 
provision” —ITA 147.1(1), Reg. 8300(3), 8304(9); “designated savings arrange- 
ment” — Reg. 8300(1); “employer”, “employment” —ITA 248(1); “former bene- 
fits” — Reg. 8304(5)(d), (5.1)(e); “former provision” — Reg. 8304(1)(a), (2)(a), 
(S)(a)Gii), (5.1)(a)(ii); “individual” —ITA 248(1); “individual pension plan” — Reg. 
8300(1); “lifetime retirement benefits” — Reg. 8300(3), 8500(1); “Minister”? — ITA 
248(1); “past service benefits” — Reg. 8304(3), (5.1)(a), (7)(a); “past service event” — 
Reg. 8300(1); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “pensiona- 
ble service” — Reg. 8300(3), 8500(1); “property” —ITA 248(1); “provision” — Reg. 
8300(12)(c); “provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e); “qualifying trans- 
fers” — Reg. 8303(6); “registered pension plan” — ITA 248(1); “registered retirement 
income fund” —ITA 146.3(1), 248(1); “registered retirement savings plan” —ITA 
146(1), (21.2), 147.5(12), 248(1); “retirement benefits” — Reg. 8300(3), 8500(1); 
“specified multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “unused RRSP 
deduction room” —ITA 146(1), 248(1); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins [Reg. 8304]: IT-124R6: Contributions to registered retire- 
ment savings plans. 


8304.1 Pension adjustment reversal — (1) Total pension 
adjustment reversal — For the purpose of subsection 248(1) of 
the Act, an individual’s “total pension adjustment reversal” for a 
calendar year means the total of all amounts each of which is the 
pension adjustment reversal (in this Part and Part LXXXIV referred 
to as “PAR”) determined in connection with the individual’s termi- 
nation in the year from a deferred profit sharing plan or from a ben- 
efit provision of a registered pension plan. 

Related Provisions: Reg. 8304.1(2) — Termination during 1997 deemed to be in 
1998; Reg. 8311 — PAR rounded to nearest dollar. 


Forms: RC4137: Pension adjustment reversal guide; T4104: Past service pension ad- 
justment guide. 


(2) Termination in 1997 — For the purpose of subsection (1) and 
the description of R in paragraph 8307(2)(b), where an individual 
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terminates in 1997 from a deferred profit sharing plan or from a 
benefit provision of a registered pension plan, the termination is 
deemed to have occurred in 1998. 


Related Provisions: Reg. 8311 — PAR rounded, to nearest dollar. 


(3) PAR — deferred profit sharing plan — For the purposes of 
this Part and Part LXXXIV and subject to subsection (12), an indi- 
vidual’s PAR determined in connection with the individual’s termi- 
nation from a deferred profit sharing plan is 


(a) if the conditions in subsection (13) are satisfied with respect 
to the termination, the total of all amounts each of which is an 
amount 


(i) included in determining a pension credit of the individual 
under the plan, and 


(ii) to which the individual has ceased, at or before the time 
of the termination, to have any rights, 


but does not include any amount to which a spouse or common- 
law partner or former spouse or common-law partner of the indi- 
vidual has acquired rights as a consequence of a breakdown of 
their marriage or common-law partnership; and 


(b) in any other case, nil. 
Related Provisions: Reg. 8311 — PAR rounded to nearest dollar. 


(4) PAR — money purchase provision — For the purposes of 
this Part and Part LXXXIV and subject to subsection (12), an indi- 
vidual’s PAR determined in connection with the individual’s termi- 
nation from a money purchase provision of a registered pension 
plan is 


(a) if the conditions in subsection (14) are satisfied with respect 
to the termination, the total of all amounts each of which is an 
amount 


(i) included in determining a pension credit of the individual 
under the provision, and 


(ii) to which the individual has ceased, at or before the time 
of the termination, to have any rights, 


but does not include any amount to which a spouse or common- 
law partner or former spouse or common-law partner of the indi- 
vidual has acquired rights as a consequence of a breakdown of 
their marriage or common-law partnership; and 


(b) in any other case, nil, 


Related Provisions: Reg. 8500(8)(c) — Non-member benefits ignored in determin- 
ing pension adjustment; Reg. 8311 — PAR rounded to nearest dollar. 


(5) PAR — defined benefit provision — For the purposes of 
this Part and Part LXXXIV and subject to subsections (6) and (12), 
an individual’s PAR determined in connection with the individual’s 
termination from a defined benefit provision of a registered pension 
plan is 


(a) where the conditions in subsection (14) are satisfied with re- 
spect to the termination, the amount determined by the formula 


A+B-—-C-D 
where 


A is the total of all amounts each of which is, in respect of a 
particular year that is the year in which the termination oc- 
curs or that is a preceding year, the lesser of 


(i) the total of all amounts each of which is the pension 
credit of the individual under the provision for the partic- 
ular year with respect to an employer, and 


(ii) the RRSP dollar limit for the year following the par- 
ticular year, 


B is the total of all amounts each of which is the portion of the 
grossed-up amount of a provisional PSPA (other than a pro- 
visional PSPA determined in accordance with subsection 
8303(8)) of the individual that is associated with a past ser- 
vice event occurring before the time of the termination that 
can reasonably be considered to be attributable to benefits 
provided under the provision, 


2176 


Part LXX XIII — Pension Adjustments/Prescribed Amounts 


C ‘is the total of all amounts each of which is a specified distri- 
bution made in respect of the individual and the provision at 
or before the time of ‘the termination, and 


D is the total of all amounts each of which isa PA transfer 
amount in relation to the individual’s termination from the 
provision; and 


(b) in any other case; nil, 


Related Provisions: ITA: 257 —Negative amounts in “formulas; ~ Reg. 
8300(11)(c) — Deemed specified distribution; Reg. 8304.1(6) — Defined benefit pen- 
sion credits; Reg. 8304.1(7) — Meaning of grossed-up amount of provisional PSPA; 
Reg. 8304.1(8) — Meaning of specified distribution; Reg. 8304.1(10) — PA transfer 
amount; Reg. 8304.1(11) — Special 1997 PA transfer amount; Reg. 8304.1(14) — Ter- 
minations conditions; Reg. 8500(8)(c) — Non-member benefits ignored in determining 
pension adjustment. 


(6) Defined benefit pension credits — 8 the purpose of sub- 
paragraph (i) of the description of A in paragraph (5)(a), in deter- 
mining an individual’s PAR in connection with the individual’s ter- 
mination from a defined benefit provision of a registered pension 
plan, 


(a) the individual’s pension credits under the provision for the 
year in which the termination occurs shall be determined with- 
out regard to benefits Provided after the time of the termination; 
and 


(b) the individual’s pension credits under the provision for each 
year in which the plan was a apres nhs -employer plan are 
deemed to be nil: 


(7) Grossed-up PSPA amount — For the purposes of the de- 
scriptions of B in subsection 8303(7.1) and paragraph (5)(a), the 
grossed-up amount of an individual’s provisional. PSPA with re- 
spect to an employer that is associated with a past service event is 
the amount that would be the provisional PSPA if 


(a) the values of C and. D in subsections 83030) and 8304(5) 
were nil; and 


(b) the: words “‘at the time the past service event occurred” in 
paragraph (b) of the description of A in subsection 8304(5) were 
read as “immediately before the time .the past service event 
occurred”’. 


(8) Specified distribution — For the purpose of the description 
of .C in paragraph (5)(a), an. amount: paid under a defined: benefit 
provision of a registered pension plan with respect to an individual 
isa specified distribution made in respect of the individual and the 
provision at the time it is paid, except to the extent that 


(a) it can reasonably be considered to be a payment of benefits 
in respect of any period before 1990; 


(b) it is transferred to another registered pension ‘a3 estigte than 
a plan that is, at the time of the transfer, a specified multi-em- 
ployer plan) in accordance with subsection 147.3(3) of the Act; 


(c) it is transferred to another defined: benefit provision of the 
plan where the transfer would, if the provision and the other pro- 
vision were in separate registered pension. plans, constitute. a 
transfer in accordance with subsection. 147,3(3) of the Act; 
(d) it is a payment in respect of an actuarial surplus; 
(e) it is ; 
(i) a return of contributions made by the individual under the 
provision, where the contributions are returned pursuant to 
an amendment to the plan that also reduces the future contri- 
butions that would otherwise be required to be made under 
the provision by members of the plan and that does not. re- 
duce benefits provided under the provision, or 
(ii), a payment of interest in respect of contributions that are 
returned as described in subparagraph (1); 
(f) it can reasonably be considered to be a, payment of benefits 
provided in respect of a period throughout which the plan was a 
specified multi-employer plan; or 
(g) it can reasonably be considered to be a payment of benefits 
provided in respect of a period throughout which the individual 
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was employed outside Canada, where the benefits became pro- 
vided as a consequence of a past service event in respect of 
which the Minister had consented to the application of ‘subsec- 
tion 8303(10). for the; purpose. of sic op hie the individual’s 
provisional PSPAs. 


Related Provisions: Reg. 8304.1(9) — Property made available deemed to be paid; 
Reg. 8304.1(15) — Marriage.breakdown — benefits acquired by spouse, 


(9) Property made available — Where property held in connec- 
tion with a particular defined benefit provision of a pension plan “is 
made available at any time to provide benefits with respect to an 
individual under another benefit provision of a pension plan, sub- 
section (8) applies as if the amount of the property had been paid 
under the particular provision at, that time with respect to the 
individual. 


(10) PA transfer amount — Where 


(a) an individual has terminated, at a particular time after 1996, 
from a defined benefit provision (in this subsection referred to as 
the “former provision”) of a registered pension plan, 
(b) lifetime retirement benefits (in this subsection referred to as 
the “past service benefits”) have, as a consequence. of .a past ser- 
vice event occurring at or before the particular time, become 
provided to the individual under another defined benefit provi- 
sion of a registered pension plan in respect’of ‘a ‘period that is or 
was pensionable service of the individual widest the former pro- 
‘vision, and 


(c) lifetime retirement benefits to which the individual is or was 
entitled under the former provision in respect of the period have, 
‘under subsection 8304(5), been taken into account as former be- 
nefits in determining a provisional PSPA of the individual that is 
associated with the past service event, 


for the purposes of subsection 8406(5) and the description of D in 
paragraph (5)(a), the lesser of 


(d) the portion of the value determined for A in subsection 

8303(3), for ‘the purpose of determining: the provisional PSPA, 
that can: reasonably be considered to be attributable to the! past 
service benefits, and 


(e) the portion of the value determined for B in subsection 
8303(3), for the purpose of determining the provisional PSPA, 
that can reasonably be considered to be attributable'to the former 
benefits 


is a‘PA transfer amount in relation’to the individual’s termination 
from the former provision. 


Related Provisions: Reg,.8300(7) —-Benefits include: contingent benefits; Reg. 
8304.1(11) — Special 1997 PA transfer amount. 


(11) Special 1997 PA transfer amount — Where 


(a) an individual has terminated, at a particular time in 1997, 
from a particular defined benefit provision of a registered pen- 
sion plan, 


(b) lifetime retirement benefits (in this subsection referred to as 
the “past service benefits”) have, as a.consequence of a past ser- 
vice event that occurred after the particular time and before 
1998, become provided to the individual under the particular 
provision, or under another defined benefit provision of a regis- 
tered pension plan, in respect of a period that was previously 
pensionable service of the individual under the particular provi- 
sion, and 


(c) lifetime retirement benefits to which the individual was pre- 
viously entitled under the particular provision in respect of the 
period have, under subsection 8304(5), been taken into» account 
as former benefits in determining a provisional PSPA of the in- 
dividual that is associated with the past service.event, 


for the purposes of subsection 8406(5) and the description of D in 
paragraph (5)(a), the lesser.of 


(d) ‘the portion of the value determined for A in subsection 
8303(3), for the purpose of determining the provisional PSPA, 
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that can reasonably be considered to be attributable to the past 
service benefits, and 


(e) the portion of the value determined for B in subsection 
8303(3), for the purpose of determining the provisional PSPA, 
that can reasonably be considered to be attributable to the former 
benefits 


is a PA transfer amount in relation to the individual’s termination 
from the particular provision at the particular time. 


Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 


(12) Subsequent membership — Where an individual has 
ceased at a particular time to be a member in relation to a deferred 
profit sharing plan or a benefit provision of a registered pension 
plan and subsequently becomes a member in relation to the plan or 
the provision, as the case may be, the following rules apply in deter- 
mining the individual’s PAR in connection with any subsequent ter- 
mination from the plan or the provision, as the case may be: 


(a) in the case of a deferred profit sharing plan or money 
purchase provision, any amounts included in a pension credit of 
the individual under the plan or provision because of an alloca- 
tion to the individual before the particular time shall be disre- 
garded; and 


(b) in the case of a defined benefit provision, 


(i) the value of A in paragraph (5)(a) shall be determined 
without regard to any pension credit, or portion of a pension 
credit, that is attributable to benefits provided under the pro- 
vision before the particular time, 


(ii) the value of B in paragraph (5)(a) shall be determined 
without regard to any provisional PSPA that is associated 
with a past service event that occurred before the particular 
time, and 


(iii) the value of C in paragraph (5)(a) shall be determined 
without regard to any specified distribution (as defined in 
subsection (8)) made at or before the particular time. 


(13) Termination conditions — deferred profit sharing 
plan — For the purpose of paragraph (3)(a), the conditions with re- 
spect to an individual’s termination from a deferred profit sharing 
plan are the following 


(a) the termination occurs after 1996 and otherwise than because 
of death; and 


(b) no payments described in subparagraph 147(2)(k)(v) of the 
Act have been made out of or under the plan with respect to the 
individual. 


(14) Termination conditions — registered pension plan — 
For the purposes of paragraphs (4)(a) and (5)(a), the conditions with 
respect to an individual’s termination from a benefit provision ofa 
registered pension plan are the following: 


(a) the termination occurs after 1996 and otherwise than because 
of death; and 


(b) no retirement benefits have been paid under the provision 
with respect to the individual (other than retirement benefits 
paid with respect to the individual’s spouse or common-law 
partner or former spouse or common-law partner as a conse- 
quence of a breakdown of their marriage or common-law 
partnership). 


Related Provisions: Reg. 8300(11)(b) — Termination conditions deemed not 
satisfied. 


(1S) Breakdown of marriage or common-law partner- 
ship — Where 


(a) before a member terminates from a defined benefit provision 
of a registered pension plan, there has been a breakdown of the 
member’s marriage or common-law partnership, and 


(b) as a consequence of the breakdown, 


(i) the member has ceased to have rights to all or a portion of 
the benefits provided under the provision with respect to the 
member, and 


Income Tax Regulations 


(ii) an individual who is the member’s spouse or common- 
law partner or former spouse or common-law partner has ac- 
quired rights under the provision in respect of those benefits, 


for the purpose of subsection (8), 


(c) any amount paid under the provision with respect to the 
rights acquired by the individual (other than a single amount 
paid under the provision at or before the time of the member’s 
termination in full satisfaction of the rights acquired by the indi- 
vidual) is deemed not to have been paid with respect to the 
member, and 


(d) unless a single amount has been paid under the provision at 
or before the time of the member’s termination in full satisfac- 
tion of the rights acquired by the individual, a single amount 
equal to the present value (at the. time the member terminates 
from the provision) of the benefits to which the member has 
ceased to have rights as a consequence of the breakdown is 
deemed to have been paid to the member at that time under the 
provision in full satisfaction of those benefits. 


History: Paras. 8304.1(3)(a), (4)(a), the heading before subsec. (15), and subpara. 
(15)(b)(ii) amended by P.C. 2001-957, s. 7, May 31, 2001, Canada Gazette, Part Il, 
June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and a person have 
jointly elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act 
(S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment 
applies to the taxpayer and the person in respect of the applicable taxation year et seq. 


The word “marriage” replaced with “marriage or common-law partnership” in paras. 
8304.1(14)(b) and (15)(a), and the words “the spouse” with “the individual” in paras. 
(15)(c) and (d), by the said P.C. 2001-957, s. 13, applicable as above. 


The words “spouse or former spouse” replaced with “spouse or common-law partner or 
former spouse or common-law partner” in para. 8304.1(14)(b), by the said P.C. 2001- 
957, para. 15(b), applicable as above. 


S. 8304.1 added by P.C. 1998-2256, s. 8, December 16, 1998, Canada Gazette, Part Il, 
January 6, 1999, applicable after 1996. 


Definitions [Reg. 8304.1]: “amount” — Reg. 8304(16)(c), (d); “annuity” — ITA 
248(1); “associated” — ITA 256; “benefit provision” — Reg. 8300(3), 8500(1); “cal- 
endar year” — Interpretation Act 37(1)(a); “Canada” —ITA 255, Interpretation Act 
35(1); “common-law partnership” —ITA 248(1); “contribution” — Reg. 8300(8), 
8302(11), (12); “deferred profit sharing plan” — ITA 147(1), 248(1); “defined benefit 
provision” —ITA 147.1(1), Reg. 8300(3); “employed”, “employer” — ITA 248(1); 
“excess money purchase offset’”— Reg. 8304.1(12); “former provision” — Reg. 
8304.1(10)(a); “grossed-up amount” — Reg. 8304.1(7); “individual” —ITA 248(1); 
“lifetime retirement benefits” — Reg. 8304(5)(c); “Minister” —ITA 248(1); “offset 
provision” — Reg. 8304.1(12)(b); “PA transfer amount” — Reg. 8304.1(10), (11); 
“PAR” — Reg. 8304.1(1), (3)-(6); “past service benefits” — Reg. 8304:1(10)(b), 
(11)(b); “past service event’—Reg. 8300(1); “pension adjustment” — Reg. 
8308(5)(c), 8308(8); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); 
“pensionable service” — Reg. 8300(3), 8500(1); “property” —ITA 248(1); “provi- 
sional PSPA” — Reg. 8303(2), (3), 8308(4)(e); “registered pension plan” —ITA 
248(1); “registered retirement income fund” —ITA 146.3(1), 248(1); “registered re- 
tirement savings plan” —ITA 146(1), (21.2), 147.5(12), 248(1); “retirement bene- 
fits” — Reg. 8300(3), 8500(1); “specified distribution” — Reg. 8304.1(8); “specified 
multi-employer plan” —ITA 147.1(1), Reg. 8510(2), (3); “spouse” — Reg. 
8304.1(16)(b)(i1); “termination” — Reg. 8304.1(2), (15). 


Forms [Reg. 8304.1]: RC4137: Pension adjustment reversal guide. 


8305. Association of benefits with employers — (1) Where, 
for the purposes of this Part, it is necessary to determine the portion 
of an amount of benefits provided with respect to a member of a 
registered pension plan under a defined benefit provision of the plan 
that is attributable to the member’s employment with a particular 
employer, the following rules apply, subject to subsection 8308(7): 


(a) the determination shall be made by the plan administrator; 


(b) benefits provided as a consequence of services rendered by 
the member to an employer who participates in the plan shall be 
regarded as attributable to employment with that employer, 
whether the benefits become provided at the time the services 
are rendered or at a subsequent time; and 


(c) the determination shall be made in a manner that 
(i) is reasonable in the circumstances, 


(ii) is not inconsistent with such determinations made previ- 
ously, and 
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(iii) results in the full amount of benefits being attributed to 
employment with one or more employers who participate in 
the plan. 


(2) Where the administrator of a registered pension plan does not 
comply with the requirements of subsection (1) in connection with 
the determination of an amount under this Part at any time, 


(a) the plan becomes, at that time, a revocable plan; and 


(b) the Minister shall make any determinations referred to in 
subsection (1) that the administrator fails to make, or fails to 
make in accordance with that subsection. 

Related Provisions: ITA _ 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 8408(2), 


8501(2), 8503(11), (15), 8506(4), 8511(2), 8515(9) — Other ways plan becomes revo- 
cable plan. 2 


Definitions [Reg. 8305]: “amount” — ITA 248(1); “defined benefit provision” — 
ITA 147.1(1), Reg. 8300(3); “employer”, “employment”, “Minister”, “registered pen- 
sion plan” —ITA 248(1); “revocable plan” —ITA 147.1(8), (9), 147.3(12), Reg. 
8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 8511(2), 8515(9). 


8306. Exemption from certification — (1) For the purposes of 
subsection 147.1(10) of the Act as it applies in respect of a past 
service event and the benefits provided under a defined benefit pro- 
vision of a registered pension plan with respect to a particular mem- 
ber of the plan, a certification of the Minister is not required where 


(a) each provisional PSPA of the member that is associated with 
the past service event is nil; 


(b) the conditions in subsection (2) or (3) are satisfied; 


(c) the conditions in subsection (2) or (3) are substantially satis- 
fied and the Minister waives in writing the requirement for 
certification; 


(c.1), paragraph 8303(5)(f.1) was applicable in determining the 
provisional PSPA of the member that is associated with the past 
service event; or 


(d) the past service event is deemed by paRaBraph 8304(3)(b) to 
have occurred immediately after the end of 1990. 
History: Para. 8306(1)(c.1) added by P.C. 2005-1508, s. 19, August 31, 2005, Canada 
Gazette, Part I, September 21, 2005, applicable in respect of past service events that 
occur after 2005. It also applies in respect of past service events that occur after 2003 
and before 2006 if the value of the fixed rate immediately before the past service event 
was equal ‘to or greater than $1,715. 


(2) The following are conditions for the purposes of paragraphs 
(1b) and (c) and 8303(5)(g): 


(a) there are more than 9 active members under the provision, 


(b).no more than 25. per cent of the active members. under. the 
provision are specified active members under the provision; 


(c) for all or substantially all of the active members under the 
provision, the amount of lifetime retirement benefits accrued 
under the provision has increased as a consequence of the past 
service event; 


(d) where there is a specified ‘active member under the 
provision; 
(i) the amounts C and D in subparagraph (ii) are greater than 
nil, and 


(ii) the amount determined by the formula A/C does not ex- 
ceed the amount determined by the formula B/D 


where 


Ais the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately after the past service event, to a 
specified active member under the provision, 


B is the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately after the past service event, to an 
active member (other than a specified active member) 
under the provision, 


Reg. 
S. 8306 


C is the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately before the past service event, to a 
specified active member under the provision, and 


D is the aggregate of all amounts each of which is the 
amount of lifetime retirement benefits accrued under the 
provision, immediately before the past service event, to 
an active member (other than a specified active member) 
under the provision; and 


(e) the benefits provided under the provision as a consequence 
of the past service event to members: of the plan. who are not 
active members under the provision are not more advantageous 
than such benefits provided to active members under the 
provision. 


Related Provisions: Reg. 8306(4) — Meaning of active member and specified, ac- 
tive member. 


(3) The following are conditions for the purposes of paragraphs 
(1)(b) and (c): 
(a) the past service. event consists of the establishment of. the 
provision; 
(b) there are more than 9 active members under the provision; 


(c) no more than 25 per cent of the active members under the 
provision are specified active members under the provision; 


(d) the member is not a specified active member under the 
provision; 

(e) if the member is not an active member under the provision, 
for each of the 5 years immediately preceding the calendar year 
in which the past service event occurs, 


(i) the member was not connected at any time in the year 
with an employer who participates in the plan, and. 


(ii) the aggregate of all amounts each of which is the remu- 
neration of the member for the year from an employer who 
participates in the plan did not exceed 21/2 times the Year’s 
Maximum Pensionable Earnings for the year; and 


(f) the aggregate of all amounts each of which’ is a provisional 
PSPA of the member associated with the past service event does 
not exceed 7/2 of the money purchase limit for the year in which 
the past service event occurs. 


Related Provisions: Reg. 8306(4) — Meaning of active member and specified ac- 
tive member. 


(4) For the purposes of this section as it applies-in respect of a past 
service. event, 


(a) a member of a pension plan is an active member under a 
defined benefit provision of the plan if 


(i) lifetime retirement benefits accrue under the provision to 
the member in respect of a period that immediately follows 
the time the past service event occurs, or 


(ii) the member is entitled, immediately after the time the 
past service event occurs, to lifetime retirement benefits 
under the provision in respect of a period before that time 
and it is reasonable to expect, at that time, that lifetime retire- 
ment benefits will accrue under the provision to the member 
in respect of a period after that time; and 


(b) an active member under a defined benefit provision of a pen- 
sion plan is a specified active member under the provision if 


(i) the member is connected, at the time of the past service 
event, with an employer who participates in the plan, or 


(ii) it is reasonable to expect, at the time of the past service 
event, that the aggregate of all amounts each of which is the 
remuneration of the member for the calendar year in which 
the past service event occurs from an employer who partici- 
pates in the plan will exceed 2'/ times the Year’s Maximum 
Pensionable Earnings for the year. 

Related Provisions: Reg. 8300(7) — Benefits include contingent benefits. 


Definitions [Reg. 8306]: “active member” — Reg. 8306(4)(a); “amount” — ITA 
248(1); “associated” — ITA 256; “benefits” — Reg. 8300(7); “calendar year” — /nter- 
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pretation Act 37(1)(a); “defined benefit provision” —ITA 147.1(1), Reg. 8300(3); 
“employer’ —ITA 248(1); “lifetime retirement benefits’ — Reg. 8300(3), 8500(1); 
“Minister” — ITA 248(1); “money purchase limit” —ITA 147.1(1), 248(1); “past ser- 
vice event’ — Reg. 8300(1); “provisional PSPA” — Reg. 8303(2), (3), 8308(4)(e); 
“registered pension plan’”—ITA 248(1); “specified active member” — Reg. 
8306(4)(b); “writing” — Interpretation Act 35(1); “Year’s Maximum Pensionable 
Earnings” — Reg. 8300(3), 8500(1). 

Forms; T215: Past service pension adjustments exempt from certification; T215 Seg- 
ment; T215 Summ: Summary of past service pension adjustments exempt from 
certification. 


8307. Certification in respect of past service events — (1) 
Application for certification — Application for a certification 
of the Minister for the purposes of subsection 147.1(10) of the Act 
shall be made in prescribed form by the administrator of the regis- 
tered pension plan to which the certification relates. 


Forms: T1004: Applying for the certification of a provisional PSPA. 


(2) Prescribed condition — For the purposes of subsection 
147.1(10) of the Act in respect of a past service event and benefits 
with respect to a particular member of a registered pension plan, the 
prescribed condition is that, at the particular time the Minister is- 
sues the certification, 


(a) the aggregate of all amounts each of which is the member’s 
provisional PSPA with respect to an employer associated with 
the past service event 


does not exceed 
(b) the amount determined by the formula 


$8,000+A+B+C—-D+R 
where 


A is the member’s unused RRSP deduction room at the end of 
the year immediately preceding the calendar year (in this par- 
agraph referred to as the “particular year’) that includes the 
particular time, 


Bis the amount of the member’s qualifying withdrawals made 
for the purposes of the certification, determined as of the par- 
ticular time, 


C is'the amount of the member’s PSPA withdrawals for the 
particular year, determined as of the particular time, and 


D is the aggregate of all amounts each of which is the accumu- 
lated PSPA of the member for the particular year with re- 
spect to an employer, determined as of the particular time. 


R_ is the total of all amounts each of which is a PAR determined 
in connection with the individual’s termination in the particu- 
lar year from a deferred profit sharing plan, or from a benefit 
provision of a registered pension plan, and in respect of 
which an information return has been filed under. section 
8402.01 with the Minister before the particular time. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8304.1(2) — 


Termination during 1997 deemed to be in 1998; Reg. 8307(3) — Meaning of qualify- 
ing withdrawals; Reg. 8307(5) — PSPA withdrawals. 


History: The formula amended, and the description of R added, in para. 8307(2)(b) by 
P.C. 1998-2256, subsecs. 9(1), (2), December 16, 1998, Canada Gazette, Part I, Janu- 
ary 6, 1999, applicable to the 1998 and subsequent calendar years. 


(3) Qualifying withdrawals — For the purposes. of paragraph 
(5)(a) and the description of B in paragraph (2)(b), the amount of an 
individual’s qualifying withdrawals made for the purposes of a cer- 
tification in respect of a past service event, determined as of a par- 
ticular time, is the lesser of 


(a) the aggregate of all amounts each of which is such portion of 
an amount withdrawn by the individual from a registered retire- 
ment savings plan under which the individual was the annuitant 
(within the meaning assigned by subsection 146(1) of the Act) at 
the time of the withdrawal as 


(1) is eligible, pursuant to subsection (4), to be designated for 
the purposes of the certification, and 


(ii) is designated by the individual for the purposes of the 
certification by filing. a prescribed form containing pre- 
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scribed information with the Minister before the particular 
time, and . 
(b) the amount, if any, by which 


(i) the aggregate of all amounts each of which is the provi- 
sional PSPA of the individual with respect to an STAR QNST 
associated with the past service event 


exceeds 


(ii) the amount, positive or negative, determined by. the 
formula 


A+C-D+R 


where A, C, D and R have the same values as they have at 
the particular time for the purposes of the formula in para- 
graph (2)(b). 
Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 
to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 
plan deemed to be RRSP for purposes of regulations; ITA 257 — Negative amounts in 
formulas. 


History: Subpara. 8307(3)(b)(ii) amended to add formula element R by. P.C. 1998- 
2256, subsec. 9(3), December 16, 1998, Canada Gazette, Part II, January 6, 1999, ap- 
plicable to the 1998 and subsequent calendar years. 


Interpretation Bulletins: IT-124R6: Contributions to os te retirement savings 
plans. 


Forms: T1006: Designating an RRSP withdrawal as a qualifying withdrawal. 


(4) Eligibility of withdrawn amount for designation — An 
amount withdrawn by an individual from a registered retirement 
savings plan is eligible to be designated for the purposes of a certifi- 
cation, except to the extent that the following rules Ponte 
otherwise: 


(a) the amount is not Pigitle to be designated if tie amount was 


(i) withdrawn from a registered retirement savings plan in a 
calendar year other than the year in which the designation 
would be filed with the Minister or either of the 2 immedi- 
ately preceding calendar years, or 


(ii) withdrawn in circumstances that entitle the individual to 
a deduction under paragraph 60(1) of the Act;-and 


(b) the amount is not eligible to be designated to the extent that 
the amount was 


(i) designated by the individual for the purposes of any other 
certification, or 


(ii) deducted under section 60.2. or subsection 146(8.2) or 
147.3(13.1) of the Act in computing the individual’s income 
for any taxation year. 

Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 


to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled a eh pension 
plan deemed to be RRSP for purposes of regulations. 


History: Subpara. 8307(4)(b)(i) amended by P.C. 2001-153, subsec. ai January 30, 
2001, Canada Gazette, Part II, February 14, 2001, applicable to 1992 et seg. 


(5) PSPA withdrawals — For the purposes of the description of 
C in paragraph (2)(b) and the description of G in the definition “net 
past service pension adjustment” in subsection 146(1) of the Act, 
the amount of an individual’s PSPA withdrawals for a calendar 
year, determined as of a particular time, is 


(a) if the Minister has issued, in the year and before the particu- 
lar time, a certification for the purposes of subsection 147.1(10) 
of the Act with respect to the individual, the aggregate of all 
amounts each of which is the amount of the individual’s qualify- 
ing withdrawals made for the purposes of a certification that the 
Minister has issued in the year and before the particular time; 
and 


(b) in any other case, nil. 
Related Provisions: Reg. 8307(3) — Meaning of qualifying withdrawals. 


History: The opening words of subsec. 8307(5) amended by P.C. 1998-2256, subsec. 
9(4), December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable after 
1995. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 
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(6) Prescribed withdrawal — For the purposes of subsection (7) 
and subsections 146(8.2) and 147.3(13.1) of the Act, a prescribed 
withdrawal is the portion of an amount withdrawn by an individual 
from: a registered retirement savings plan under, which the indivi- 
dual is the annuitant (within the meaning assigned by subsection 
146(1) of the Act). that is designated in accordance with subpara- 
graph (3)(a)(ii) for the purposes of a certification in respect of the 
individual. 

Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 


to be RRSP for purposes of regulations; ITA 147. 5(12) — Pooled fossa pension 
plan deemed to be RRSP for purposes of regulations. 


History: Subsec. 8307(6) amended by P.C. 20015153, subsec.-4(@2); January 30, 2001, 
Canada Gazette, Part Il, February 14, 2001, applicable to 1992 et seq. 


Subsec., 8307(6) added by P.C. 1991 -2540, s. 7, December 16, 1991, Canada Gazette, 
Part II, January 15, 1992, applicable after 1990. 


Interpretation Bulletins: IT-124R6: Contributions to ipeistored te retirement savings 
plans; IT-528: Transfers of funds between registered plans. 


(7). Prescribed premium — For. the purpose of subsection 
146(6.1) of the Act, a premium paid by a taxpayer under a regis- 
tered retirement savings plan under which the taxpayer is the annui- 
tant (within the meaning assigned by subsection 146(1) of the Act) 
at the time the premium is paid is a prescribed premium for a partic- 
ular taxation year of the taxpayer where the following conditions 
are satisfied: 


(a) the taxpayer withdrew an amount (in this subsection referred 

to as the “withdrawn amount’) in the particular year from a reg- 

istered retirement savings plan for the purposes of a certification 
in respect of a past service event; 


(b) all or part of the withdrawn amount is a prescribed with- 
drawal pursuant to subsection (6); 


(c) it is subsequently determined that _ 


(i) as a consequence of reasonable error, the taxpayer with- 
drew a greater amount than necessary for the purposes of the 
certification; or | 


(ii) as a consequence. of. the ata of, paragraph 
147.1(3)(b) of the Act, it was not necessary for the taxpayer 
to withdraw any amount; 


(d) the premium is paid by the iaspaea in the 12-month period 
immediately, following the time. at: which the deCominagon re- 
ferred to in paragraph (c) is made; 


(e) the amount of the premium does not exceed such en of 
the withdrawn: amount.as is a prescribed withdrawal pursuant to 
subsection (6) and is determined: to have been an unnecessary 
withdrawal; 


(f), the taxpayer: files with the Minister, on or - before the day on 
or before' which the taxpayer is required (or would be required if 
tax under Part Lof the Act were, payable by, the taxpayer for the 
taxation year in which. the taxpayer pays the premium), by sec- 
tion 150 of the Act to file a return of income for the taxation 
year in which the taxpayer pays the premium, a written notice in 
which the taxpayer designates the premium as a recontribution 
of all or any portion of the withdrawn amount; and 


(g) the taxpayer has not designated, pursuant to paragraph (f), 
any other premium as a recontribution of all or any portion of 
the withdrawn amount: 


Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 
to bé RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 
plan deemed to be RRSP. for purposes of regulations. ' 


History: Subsec. 8307(7) added by P.C. 1991-2540, 's..7, December 16, 1991, Canada 
Gazette, Part II, January 15, 1992, applicable to 1991 et seg. 


Definitions [Reg. 8307): “accumulated , PSPA” Reg. | 8303(1)(a), 8303(2); 
“amount” —ITA . 248(1); associated’ °—ITA 256; “benefit provision” — Reg. 
8300(3), 8500(1); “calendar year” — Interpretation Act 37(1)(a); employer. “indivi- 
dual”, “Minister” —ITA 248(1); “PAR” —Reg. 8304.1(1), (3)+(6); “particular 
year” — Reg. 8307(2)(b)(A); “past service event” — Reg. 8300(1); “prescribed”? — 
ITA‘ 248(1); “prescribed withdrawal” — Reg. 8307(6); “provisional PSPA” — Reg. 
8303(2), (3), 8308(4)(e); “PSPA withdrawal” — Reg. 8307(5); “qualifying \ with- 
drawal” —Reg. 8307(3); “registered pension plan” — ITA 248(1); “registered retire- 
ment savings plan” —ITA 146(1), (21.2), 147.5(12), 248(1); “taxation year” —ITA 
249; “taxpayer” ITA 248(1); “unused RRSP deduction room” — ITA ‘146(1), 


Reg. 
S. 8308(3) 


248(1);, “withdrawn amount” — Reg. 8307(7)(a); 
35(1)“writing”’. 


written” — Interpretation Act 


_ Interpretation Bulletins; IT-124R6; Contributions to registered retirement savings 


plans. 


8308. Special rules — (1) Benefits provided before regis- 
tration — For the purposes of this Part and subsection 147.1(10) of 
the Act, benefits that became provided under a defined benefit. pro- 
vision of a pension plan before the day as of which the plan be- 
comes a registered pension plan shall be deemed to have become 


| provided as a consequence of an event occurring on that day and 


not to have been provided before that day. 


(2) Prescribed amount for connected persons — Where 
(a) at any particular time in a calendar year after 1990, 


(i) an individual becomes a member of a registered pension 
plan, or 


(ii), lifetime retirement benefits commence -to accrue to the 
individual. under a defined benefit provision of a registered 
pension plan following a period in which lifetime retirement 
benefits did not accrue to the individual, 


(b) the individual is connected at the particular time, or was con- 
nected at any time after 1989, with an employer who participates 
in the plan for the benefit of the individual, 


(c) the individual did not have a pension adjustment for 1990 
that was greater than nil, and 


_(d) this subsection did not apply before the particular. time to 
prescribe an amount with respect to the individual, 


an amount equal to the lesser of $11,500 and 18% of the indivi- 
dual’s earned income (as defined in subsection 146(1) of the Act) 
for 1990 is prescribed with respect tothe individual for the calendar 
year. that includes the particular time for the purposes of the. de- 
scriptions of B: in the. definitions “RRSP. deduction limit” and “un- 
used RRSP deduction, room’? in subsection 146(1) of the Act and 
the description of B, in paragraph 204.2(1.1)(b) of the Act. 


History: The closing words of subsec. 8308(2) amended by P.C. 2007-849, subsec. 
13(2), May 31, 2007, Canada Gazette, Part Il, June 13, 2007, in force June 13, 2007. 


Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 


(3) Remuneration for prior years — Where an individual’ who 
is entitled to benefits under a defined benefit provision of a regis- 
tered pension plan receives remuneration at a particular time in a 
particular calendar year no part:of which is pensionable service of 
the individual under. the provision and the remuneration is treated 
for the purpose of determining benefits under the provision as if it 
were remuneration received in one or more calendar years preced- 
ing the particular calendar year for services rendered in those pre- 
ceding years, the following rules apply: 


(a), such portion of the remuneration, as is treated. under the pro- 
vision as if it were remuneration received in a preceding calen- 
dar. year for services rendered in that preceding year shall be 
deemed, for the purpose of determining, as of the particular time 
and any subsequent time, a redetermined benefit entitlement of 
the individual under the provision, to have been received in that 
preceding year for services rendered in that preceding year; and 


(b) the pension’ credit of the individual for the particular year 
under the provision with respect to an employer is the aggregate 
of © 
(i) the amount that would otherwise be the individual’s pen- 
sion credit for the particular year,’ and 


(ii) the amount that would, if the payment of the remunera- 
tion were a past service event, be the provisional PSPA (or a 
reasonable estimate thereof determined in a manner accept- 
able to the Minister) of the individual with respect to the em- 
ployer that is associated’ with the payment of the 
remuneration. . 


Related Provisions: Reg. 8300(7)) — Benefits include contingent benefits. 
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(4) Period of reduced services — retroactive benefits — 
Where, 


(a) as a consequence of a past service event, retirement benefits 
(in this subsection referred to as “retroactive benefits”) become 
provided under a defined benefit provision of a registered pen- 
sion plan (other than a plan that is a specified multi-employer 
plan) to an individual in respect of a period of reduced services 
of the individual, 


(b) the period of reduced services was not, before the past ser- 
vice event, pensionable service of the individual under the provi- 
sion, and 


(c) the past service event occurs on or before April 30 of the 
year immediately following the calendar year in which ends the 
complete period of reduced services of the individual that in- 
cludes the period of reduced services, 


the following rules apply: 


(d) each pension adjustment of the individual with respect to an 
employer for a year before the calendar year in which the past 
service event occurs shall be deemed to be, and to always have 
been, the aggregate of 


(i) the amount that would otherwise be the individual’s pen- 
sion adjustment with respect to the employer for the year, 
and 


(ii) such portion of the provisional PSPA of the individual 
with respect to the employer that is associated with the past 
service event as may reasonably be considered to be attribu- 
table to the provision of retroactive benefits in respect of the 
year, and 


(e) each provisional PSPA of the individual with respect to an 
employer that is associated with the past service event shall be 
deemed (except for the purposes of this subsection) to be such 
portion of the amount that would otherwise be the individual’s 
provisional PSPA as may reasonably be considered not to be at- 
tributable to the provision of retroactive benefits. 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 23-25. 


(5) Period of reduced services — retroactive contribu- 
tions — Where 


(a) a contribution (in this subsection referred to as a “retroactive 
contribution”) is made by an individual, or by an employer with 
respect to the individual, under a money purchase provision of a 
registered pension plan in respect of a period in a particular cal- 
endar year that is a period of reduced services of the individual, 
and 


(b) the retroactive contribution is made after the particular year 
and on or before April 30 of the year immediately following the 
calendar year in which ends the complete period of reduced ser- 
vices of the individual that includes the period of reduced 
services, 


the following rules apply: 


(c) each pension adjustment of the individual for the particular 
year with respect to an employer shall be deemed to be, and to 
always have been, the amount that it would have been had the 
retroactive contribution been made at the end of the particular 
year, and 


(d) the retroactive contribution shall be deemed, for the purpose 
of determining pension adjustments of the individual for any 
year after the particular year, to have been made at the end of the 
particular year and not to have been made at any subsequent 
time. 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 23-25. 


Income Tax Regulations 


(6) Commitment to make retroactive contributions — 
Where 


(a) an individual enters into a written commitment to make a 
contribution under a money purchase provision of a registered 
pension plan, 


(b) the commitment is made to the administrator of the plan or to 
an employer who participates in the plan, and 


(c) the rules in subsection (5) would apply in respect of the con- 
tribution if the contribution were made at the time at which the 
individual enters into the commitment, 


the following rules apply for the purposes of this Part: 


(d) the individual shall be deemed to have made the contribution 
to the plan at the time at which the individual enters into the 
commitment, 


(e) if the individual subsequently pays all or a part of the contri- 
bution to the plan pursuant to the commitment, the amount paid 
to the plan is, for the purposes of paragraphs 8301(4)(a) and 
(8)(e), a contribution described in this paragraph, 


(f) any contribution that an employer is required to make under 
the money purchase provision conditional on the. individual 
making the contribution that the individual has committed to pay 
and in respect of which subsection (5) would apply if the contri- 
bution were made by the employer at the time the individual en- 
ters into the commitment shall be deemed to have been made by 
the employer at that time, and 


(g) if an employer subsequently pays to the plan all or a part of a 
contribution in respect of which paragraph (f) applies, the 
amount paid to the plan is, for the purposes of paragraph 
8301(4)(a), a contribution described in this paragraph. 

History: Paras. 8308(6)(e) and (g) amended by P.C. 1995-17, s. 6, January 11, 1995, 


Canada Gazette, Part Il, January 25, 1995, applicable with respect to amounts paid to 
registered pension plans after 1989. 


Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 23-25. 


(7) Loaned employees — Where, pursuant to an arrangement 
between an employer (in this subsection referred to as the “lending 
employer”) who is a participating employer in relation to a pension 
plan and an employer (in this subsection referred to as the “borrow- 
ing employer’) who, but for this subsection, would not be a partici- 
pating employer in relation to the plan, 


(a) an employee of the lending employer renders services to the 
borrowing employer for which the employee receives remunera- 
tion from the borrowing employer, and 


(b) while the employee renders services to the borrowing em- 
ployer, benefits continue to accrue under a defined benefit provi- 
sion of the plan to the employee, or the lending employer contin- 
ues to make contributions under a money purchase provision of 
the plan with respect to the employee, 


the following rules apply: 


(c) for the purpose of the definition “participating employer’ in 
subsection 147.1(1) of the Act as it applies in respect of the plan, 
the borrowing employer is a prescribed employer, 


(d) the determination, for the purposes of this Part, of the portion 
of the employee’s benefit accrual under a defined benefit provi- 
sion of the plan in respect of a year that can reasonably be con- 
sidered to be attributable to the employee’s employment with 
each of the lending and borrowing employers shall be made with 
regard to the remuneration received by the employee for the year 
from each employer, and 


(e) such portion of the contributions made under a money 
purchase provision of the plan by the lending employer as may 
reasonably be considered to be in respect of the employee’s re- 
muneration from the borrowing employer shall be deemed, for 
the purposes of this Part, to be contributions made by the bor- 
rowing employer. 

Related Provisions: Reg. 8507(5)E(a) — Additional compensation fraction. 

Registered Pension Plans Technical Manual: §6.4 (loaned employees). 
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(8) Successor plans — Notwithstanding any other provisions of 
this Part, other than section 8310, where 


(a) all benefits with respect to an individual under a defined ben- 
efit provision (in this subsection referred to as the “former provi- 
sion”) of a registered pension plan are replaced in a calendar 
year by identical benefits under a defined benefit provision of 
another registered pension plan, 


(b) the replacement of benefits is consequent on a transfer of the 
individual’s employment from one employer (in this subsection 
referred to as the “former employer”) to another employer (in 
this subsection referred to as the “successor employer’), and 


(c) the Minister consents in writing to the application of this 
subsection in respect of that replacement of benefits, ' 


the individual’s pension adjustments for the year with respect to the 
former employer and the successor employer shall be the amounts 
that they would be if all benefits with respect to the individual 
under the former provision had been attributable to employment 
with the successor employer and not to employment with the former 
employer. 


(9) Special downsizing benefits — Where 


(a) lifetime retirement benefits that do not comply with the con- 
dition in paragraph 8503(3)(a) are provided to an individual 
under a defined benefit provision of a registered pension plan, 
and 


(b) the benefits are permissible only by reason of subsection 
8505(3), 


each pension credit of the individual under the provision and each 
provisional PSPA of the individual shall be determined without re- 
gard to the lifetime retirement benefits. 

Definitions [Reg. 8308]: “amount” — ITA 248(1); “associated” — ITA 256; “bene- 
fits’ — Reg. 8300(7);, “borrowing employer” — Reg. 8308(7); “calendar year” — In- 
terpretation Act 37(1)(a); “complete period of reduced. services” — Reg. 8300(1); 
“contribution” — Reg. 8300(8), 8302(11), (12); “defined benefit provision” —ITA 
147.1(1), Reg. 8300(3); “employee”, “employer”, “employment” — ITA 248(1); “for- 
mer employer” — Reg. 8308(8)(b); “former provision” — Reg. 8308(8)(a); “indivi- 
dual” — ITA 248(1); “lending employer” — Reg. 8308(7); “lifetime retirement bene- 
fits” — Reg. 8300(3), 8500(1); “Minister” — ITA 248(1); “participating employer” — 
ITA 147.1(1); “past service event” — Reg. 8300(1); “pension adjustment” — Reg. 
8308(5)(c), 8308(8); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); 
“pensionable service” — Reg. 8300@), 8500(1); “period of reduced services” — Reg. 
8300(1); “prescribed” —ITA 248(1); “provisional PSPA” —Reg. 8303(2), (3), 
8308(4)(e); “registered pension plan” —ITA 248(1); “retirement benefits” — Reg. 
8300(3),. 8500(1);- “retroactive benefits” — Reg. 8308(4)(a); “retroactive contribu- 
tion” — Reg. 8308(5)(a);- “specified multi-employer plan’ —ITA 147.1(1), Reg. 
8510(2), (3); “successor employer” — Reg. 8308(8)(b); “written” — Interpretation Act 
35(1)“writing”’. 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


8308.1 Foreign plans — (1) Definitions — In this section, “for- 
eign plan’”’ means a plan or arrangement (determined without re- 
gard to subsection 207.6(5) of the Act) that would, but for para- 
graph (1) of the definition “retirement compensation arrangement” 
in subsection 248(1) of the Act, be a retirement compensation 
arrangement. 


(2) Pension credit — Subject to subsections (3) to (4.1), the pen- 
sion credit of an individual for a calendar year, with respect to an 
employer under a foreign plan is 


(a) where paragraph (b) does not apply, nil; and 
(b) where 
(i) the year is 1992 or a subsequent year, 


(ii) the individual became entitled in the year, either abso- 
lutely or contingently, to benefits under the foreign plan in 
respect of services rendered to the employer in a period 
throughout which the individual was resident in Canada and 
rendered services to the employer that were primarily ser- 
vices rendered in Canada or services rendered in connection 
with a business carried on by the employer in Canada, or a 
combination of those services, 


Reg. 
S. 8308.1(4)(b)(iv) 


(iii) the individual continued to be entitled at the end of the 
year, either absolutely or contingently, to all or part of the 
benefits, and 


(iv) either 


(A) no contribution was made under the foreign plan in 
the year in respect of the individual, except where 


. GZ) no contribution was made because the foreign plan 
had an actuarial surplus, and. 


(II) had a contribution been made in respect of the be- 
nefits referred to in subparagraph (ii), it would. have 
been a resident’s contribution (as defined in subsec- 
tion 207.6(5.1) of the Act), or 


(B) a contribution that is not.a resident’s contribution was 
made under the foreign plan in the year in respect of the 
individual, 

the lesser of 


(v) the amount, if any, by which 18% of the individual’s resi- 
dent compensation from the employer for the year exceeds 
the PA offset for the year, and 


(vi) the amount by which the money purchase limit for the 
year exceeds the PA offset for the year. 
History: The opening words of subsec. 8308.1(2) and the portion of para: 8308.1(2)(b) 


after subpara. (iv), amended by. P.C. 1998-2256, subsecs. 10(1), (2), December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1991. 


(2.1) Pension credit — tax treaty — For the purposes of apply- 
ing subsection (2) in determining an individual’s pension credit for 
a calendar year with respect to an employer under a foreign plan, if 
any contributions made to, or benefits accruing under, the plan in 
respect of the individual and the calendar year benefit from the ap- 
plication of paragraph 8 of Article XVIII of the Canada-United 
States Tax Convention signed at Washington on September 26, 
1980, or from the application of a similar provision in another tax 
treaty, 


(a) subparagraph (2)(b)(ii) shall be read without reference to the 

words “was resident in Canada and’; and 

(b) the portion of subsection (2) after subparagraph (2)(b)(iv) 

shall be read.as “the lesser of the money purchase limit for the 

year and 18% of the individual’s resident compensation from the 
'‘ employer for the year”. 


History: Subsec. 8308.1(2.1) added by 2009, c. 2, s. 115, applicable in determining 
pension credits for the 2009 and subsequent calendar years. 


(3) Pension credit — alternative determination — Subject to 
subsection (4), where the Minister has, on the written application of 
an employer, approved in writing a method for determining pension 
credits for a year with respect to the employer under a foreign plan, 
the pension credits shall be determined in accordance with that 
method. 


(4) Pension credits for 1992, 1993 and 1994 — The pension 
credit of an individual for 1992, 1993 or 1994 with respect to an 
employer under a foreign plan is the lesser of 
(a) the amount that would, but for this subsection, be determined 
as the, pension credit for the year, and 


(b) the amount, if any, by which the lesser of 
(i) 18% of the amount that would be the individual’s com- 
pensation from the employer for the year if the definition 
“compensation” in subsection 147.1(1) of the Act were read 
without reference to paragraphs (b) and (c) of that definition, 
and 
(ii) the money purchase limit for the year 

exceeds the total of 
(iii) $1,000, and 
(iv) the amount that would be the pension adjustment of the 
individual for the year with respect to the employer if subsec- 
tion 8301(1) were read without reference to paragraph (b) of 
that subsection. | 
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(4.1) Pension credits — 1996 to 2002 — For the purpose of 
determining the pension credit of an individual for a calendar year 
after 1995 and before 2003 with respect to an employer under a 
foreign plan, subparagraph (2)(b)(vi) shall be read as 
“(vi) the money purchase limit for the year.”. 

History: Subsec. 8308.1(4.1) amended by replacing “2004” with “2003” and the head- 
ing before it amended by replacing “2003” with “2002”, by P.C. 2005-1508, s. 20, 
August 31, 2005, Canada Gazette, Part Il, September 21, 2005, applicable after 2002. 


Subsec. 8308.1(4.1) added by P.C. 1998-2256, subsec. 10(3), December 16, 1998, Can- 
ada Gazette, Part Il, January 6, 1999, applicable after 1991. 


(5) Foreign plan PSPA — Subject to subsection (6), where the 
benefits to which an individual is entitled, either absolutely or con- 
tingently, under a foreign plan are modified, the foreign plan PSPA 
of the individual with respect to an employer associated with the 
modification of benefits is the amount, if any, by which 


(a) the total of all amounts each of which is the amount that, if 
this section were read without reference to subsection (3), would 
be the pension credit of the individual with respect to the em- 
ployer under the foreign plan for a calendar year before the year 
in which the individual’s benefits. are modified 


exceeds the total of all amounts each of which is 


(b) the pension credit of the individual with respect to the em- 
ployer under the foreign plan for a calendar year before the year 
in which the individual’s benefits are modified, or 


(c) the foreign plan PSPA of the individual with respect to the 
employer associated with a previous modification of the indivi- 
dual’s benefits under the foreign plan. 


(6) Foreign plan PSPA—alternative determination — 
Where the Minister has, on the written application of an employer, 
approved in writing a method for determining the foreign plan 
PSPA of an individual with respect to the employer associated with 
a modification of the individual’s benefits under a foreign plan, the 
individual’s foreign plan PSPA shall be determined in accordance 
with that method. 


History: S. 8308.1 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part 
II, July 10, 1996, applicable after 1991. 

Definitions [Reg. 8308.1]: “amount” —ITA 248(1); “associated” —ITA 256; 
“business” — ITA 248(1); “calendar year’ — Interpretation Act 37(1)(a); “Canada” — 
ITA 255, Interpretation Act 35(1);-“contribution” — Reg. 8300(8), 8302(11), (12); 
“employer” —ITA 248(1); “foreign plan” — Reg. 8308.1(1); “individual”, “Min- 
ister’ — ITA 248(1); “money purchase limit” — ITA 147.1(1), 248(1); “PA offset” — 
Reg. 8300(1); ae ae ae — Reg. 8308(5)(c), 8308(8); “pension credit” — 
Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “resident compensation” — Reg. 8300(1); 
“resident in Canada” — — 250; “retirement compensation arrangement’, “tax 
treaty” — ITA 248(1); “written” — Interpretation Act 35(1)“writing”. 


8308.2 (1) For the purposes of the descriptions of B in the defini- 
tions “RRSP deduction limit” and “unused RRSP deduction. room” 
in subsection 146(1) of the Act and the description of B in para- 
graph 204.2(1.1)(b) of the Act, there is prescribed in respect of an 
individual for a calendar year the lesser of the money purchase limit 
for the preceding calendar year (in this section referred to as the 
“service year’) and the amount determined by subsection (2), if the 
individual 
(a) rendered services to an employer (excluding services that 
were primarily services rendered in Canada or services rendered 
in connection with a business carried on by the employer in 
Canada, or a combination of those services) throughout a period 
in the service year in which the individual was resident in 
Canada; 


(b) became entitled, either absolutely or contingently, in the ser- 
vice year to benefits under a foreign plan (as defined in subsec- 
tion 8308.1(1)) in respect of the services; and 


(c) continued to be entitled at the end of the service year, either 
absolutely or contingently, to all or part of the benefits. 
(2) The amount determined for the purpose of subsection (1) is, 


(a) if the only benefits to which the individual became entitled in 
the service year under the foreign plan were provided under one 


Income. Tax Regulations 


or more money purchase provisions of the foreign plan, the total 
of all amounts each of which is the individual’s pension credit 
for the service year with respect to the employer under.a money 
purchase provision of the foreign plan, determined 


(i) as though the foreign plan were a registered pension plan, 


(ii) without regard to —e contributions made by the indivi- 
dual, and 


(111) if, under the laws of the country in which the foreign 
plan is established, any contributions made after the end of 
the service year are treated as having been made in the ser- 
vice year, as though those contributions were made in the 
service year and not when the contributions were actually 
made; and 


(b) in any other case, the greater of 


(i) the total that would be determined under paragraph (a) if 
the individual had not become entitled in the service year to 
any benefits under a defined benefit provision of the foreign 
plan, and 


(ii) 10% of the portion of the individual’s resident compensa- 
tion from the employer for the service year that.is attributable 
to services rendered to the employer and included under par- 

~ agraph (1)(a). 
History [Reg. 8308.2]: S. 8308.2 amended by 2009, c. 2, s. 116, applicable in 
determining prescribed amounts for the 2009 calendar year et seg. except that in deter- 


mining prescribed amounts for 2009, the amount of the money purchase limit for 2008 
is deemed to be reduced by $600. 


Subsec. 8308.2(2) amended by replacing “2005” with “2004” and the heading before it 
amended by replacing “2004” with “2003”, by P.C. 2005-1508, s. 21, August 31, 2005, 
Canada Gazette, Part II, September 21, 2005, applicable after 2002. 


S. 8308.2 amended and renumbered as subsec. (1), and subsec. (2) added, by P.C. 
1998-2256, s. 11, December 16, 1998, Canada Gazette, Part Il, January 6, 1999, appli- 
cable after 1991. 


S: 8308.2 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part Il, July 
10, 1996, applicable after 1991. 

Definitions [Reg. 8308.2]: “amount”, “business” — ITA 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpretation Act 35(1); “contribu- 
tion” — Reg. 8300(8), 8302(11), (12); “defined benefit provision” — ITA. 147.1(1), 
Reg. 8300(3); “employer” —ITA 248(1); “foreign plan’ — Reg. 8308.1(1); “indivi- 
dual” —ITA 248(1); “money purchase limit” —ITA 147.1(1), 248(1); “pension 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “prescribed”, “registered pension 
plan” —ITA 248(1); “resident compensation” — Reg. 8300(1); “resident in Can- 
ada” — ITA 250; “service year” — Reg. 8308.2(1). 


8308.3. Specified retirement arrangements — (1) Defini- 
tion — In this section, “specified retirement arrangement” means, 
in respect of an individual and an employer, a plan or arrangement 
under which payments that are attributable to the individual’s em- 
ployment with the employer are to be, or may be, made to or for the 
benefit of the individual after the termination of the individual’s 
employment with the employer, but does not include: 


(a) a plan or arrangement referred to in any of paragraphs (a) to 
(k), (m) and (n) of the definition “retirement compensation ar- 
rangement” in subsection 248(1) of the Act; 


(b) [Repealed] 


(c) a plan or arrangement that does not provide in any circum- 
stances for payments to be made to or for the benefit of the indi- 
vidual after the later of the last day of the calendar year in which 
the individual attains 71 years of age and the day that is 5 years 
after the day of termination of the individual’s employment with 
the employer; 


(d) a plan or arrangement (in this paragraph referred to as the 
“arrangement’) that is, or would be, but for paragraph (1) of the 
definition “retirement compensation arrangement” in subsection 
248(1) of the Act, a retirement compensation arrangement where 


(i) the funding of the arrangement is. subject to the Pension 
Benefits Standards Act, 1985 or a similar law of a province, 
or 


(ii) the arrangement is funded substantially in accordance 
with the funding requirements that would apply if the ar- 
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' rangement were subject to the Pension Benefits: Standards 
Act, 1985; 


(e) a plan or arrangement that is deemed by subsection 207.6(6) 
of the Act to be a retirement compensation arrangement; or 


(f) an arrangement established by the Judges Act or the Lieuten- 
ant Governors Superannuation Act. 
History: Para. 8308.3(1)(c) amended by 2007, c. 29, s. 33, applicable after 2006. 


Paras. 8308.3(1)(a) and (c) amended, para. 8308.3(1)(b) repealed, by P.C. 1998-2256, 
subsecs. 12(1)—(3), December 16, 1998, Canada Gazette, Part II, January 6, 1999, para. 
(a) and the repeal applicable after 1991; para. (c) applicable after 1997, except that the 
amendment does not apply in respect of an individual who attained 69 years of age 
before 1998. 


(2) Pension credit — Subject to subsections (3) and (3.1), the 
pension credit of an individual for a calendar year with respect to an 
employer under a specified retirement arrangement is 


(a) where paragraph (b).does not apply, nil; and 
(b)-where 
(i) the year is 1993 or a subsequent year, 
(ii) the employer is, at any time in the year, 
(A) a person who is exempt, because of section 149 of the 


Act, from tax under Part I of the Act on all or part of the 
person’s taxable income, or 


(B) the Government of Canada or the government of a 
province, 


(ii) the individual became entitled in the year, either abso- 
lutely or contingently, to. benefits under the arrangement in 
respect of employment with the employer, 


(iv) at the end of the year, the individual is entitled, either 
absolutely or contingently, to benefits under the arrangement, 
and . 


(v) the amount determined by the formula 


0.85A —B 
is greater than nil where 
A..is the lesser. of 


(A) the amount, if any, by which 18% of the indivi- 
dual’s resident compensation from the employer for 
the year exceeds the PA offset for the year, and 


(B) the amount by which the money purchase limit for 
the year exceeds the PA offset for the year, and 


B_ is the amount that would be the pension adjustment of the 
individual for the year with respect to the employer if 
subsection 8301(1) were read without reference to para- 
graph (c) of that subsection, 


the amount that would be determined by the formula in subpara- 
graph (v) if the reference to “0.85” in the formula were replaced 
by a reference to “1”. 
Related Provisions: ITA 257 — Negative amounts in formulas. 
History: The opening words of subsec.. 8308.3(2) and the portion of subpara. 
8308.3(2)(b)(v) before the description of B amended by P.C. 1998-2256, subsecs. 
12(4), (5),.December 16, 1998, Canada Gazette, Part II, January 6, 1999, applicable 
after 1991. 


(3) Pension credit — alternative determination — Where the 
Minister has, on the-written application of an employer, approved in 
writing a method for determining pension credits for a year with 
respect to the employer under a specified retirement arrangement, 
the pension credits shall be determined in accordance with that 
method. 


(3.1) Pension credits — 1996 to 2002 — For the purpose of 
determining the pension credit of an individual for a calendar year 
after 1995 and before 2003 with respect to an employer under a 
specified retirement arrangement, the portion of paragraph (2)(b) 
after subparagraph (iv) shall be read as 


“(v) the amount determined by the formula 


Reg. 
S. 8308.3 


0.85A —B 
is greater than nil where 
A is the lesser of 


(A) the amount, if any, by which 18% of the indivi- 
dual’s resident compensation from the employer for 
the year exceeds the PA offset for the year, and 


-(B) the amount by which $15,500: exceeds the PA 
offset for the year, and 


Bis the amount that would be the pension adjustment of 
~ the individual for the year with respect to the employer 
if subsection 8301(1) were read without reference to 
paragraph (c), 
the amount that would be determined by the formula in subpar- 
agraph (v) if 


(vi) the reference to “0.85A” in that formula were read:as a 
reference to “A’’, and 


(vii) clause (B) of the description of A in that subparagraph 
were read as 


“(B) the money purchase limit for the year, and’’.”. 
Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Subsec. 8308.3(3.1) amended by replacing “2004” with “2003”; and the 
heading amended by replacing “2003” with “2002”, by P.C. 2005-1508, s. 22, August 
31, 2005, Canada Gazette, Part II, September 21, 2005, applicable after 2002. 


Subsec. 8308.3(3.1) added by P.C. 1998-2256, subsec. 12(6), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable after 1991. 


(4) Specified retirement arrangement PSPA — Subject. to 
subsection (5), where the benefits to which an individual is entitled, 
either absolutely or contingently, under a specified retirement ar- 
rangement. are modified, the specified, retirement arrangement 
PSPA of the individual with respect to an employer associated with 
the modification of benefits is the amount, if any, by which 


(a) the total of all amounts each of which is the amount that, if 
this section were read without reference to subsection (3), would 
be the pension credit of the individual with respect to the em- 
ployer under the arrangement for a calendar year before the year 
in which the individual’s benefits are modified 


exceeds the total of all amounts each of which. is 


(b) the pension credit of the individual with respect to the em- 
ployer under the arrangement for a calendar year before the year 
in which the individual’s benefits are modified, or 


(c) the. specified retirement arrangement PSPA of the individual 
with respect to the employer associated with a previous modifi- 
cation of the individual’s benefits under the arrangement. 


(5) Specified retirement arrangement PSPA — alternative 
determination — Where the Minister has, on the written applica- 
tion of an employer, approved in writing a method for determining 
the specified retirement arrangement PSPA of an individual with 
respect to the employer associated with a modification of the indivi- 
dual’s benefits under a specified retirement arrangement, the indivi- 
dual’s specified retirement arrangement PSPA shall be determined 
in accordance with that method. 


History: S. 8308.3 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part 
Il, July 10, 1996, applicable after 1991, except that, for the purpose of applying, before 
1996, the definition “specified retirement arrangement” in subsec. (1), the definition 
shall be read with the following para. added after para. (a): 


(a.1) an unfunded plan or arrangement that is maintained primarily for the bene- 
fit of non-residents in respect of services rendered outside Canada, 


Definitions [Reg. 8308.3]: “amount’—ITA 248(1); “arrangement” — Reg. 
8308.3(1)(d); “associated” — ITA 256; “calendar year” — Interpretation Act 37(1)(a); 
“Canada” —ITA 255, Interpretation Act 35(1); “employer”, “employment” — ITA 
248(1); “Governor” — Interpretation, Act 35(1); “individual”, “Minister” — ITA 
248(1); “money purchase limit” — ITA 147.1(1), 248(1); “PA offset’ — Reg. 8300(1); 
“pension adjustment” — Reg. 8308(5)(c), 8308(8); “pension credit” — Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3); “person” —ITA 248(1); “province” — Interpretation 
Act 35(1); “resident compensation” — Reg. 8300(1); “retirement compensation ar- 
rangement”, “taxable income’ —ITA 248(1); “written” — Interpretation Act 
35(1)‘‘writing”’. 
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8308.4 Government-sponsored retirement arrange- 
ments — (1) Definitions — The definitions in this subsection ap- 
ply in this section. 


“administrator” means, in respect of a government-sponsored re- 
tirement arrangement, the government or other entity that has ulti- 
mate responsibility for the administration of the arrangement. 


“government-sponsored retirement arrangement” means a plan 
or arrangement established to provide pensions directly or indirectly 
from the public money of Canada or a province to one or more indi- 
viduals each of whom renders services in respect of which amounts 
that are included in computing the income from a business of any 
person or partnership are paid directly or indirectly from the public 
money of Canada or a province. 


(2) Prescribed amount — Where 


(a) in a particular calendar year after 1992 an individual renders 
services in respect of which an amount that is included in com- 
puting the income from a business of any person was payable 
directly or indirectly by the Government of Canada or of a prov- 
ince, and 


(b) at the end of the particular year, the individual is entitled, 
either absolutely or contingently, to benefits under a govern- 
ment-sponsored retirement arrangement that provides benefits in 
connection with such services, 


there is prescribed in respect of the individual for the year following 
the particular year, for the purposes of the descriptions of B in the 
definitions “RRSP deduction limit” and “unused RRSP deduction 
room” in subsection 146(1) of the Act and the description of B in 
paragraph 204.2(1.1)(b) of the Act, 


(c) where the particular year is before 1996, the amount by 
which the RRSP dollar limit for that following year exceeds 
$1,000, and 


(d) in any other case, the RRSP dollar limit for that following 
year. 
History: Subsec. 8308.4(2) amended by P.C. 1998-2256, s. 13, December 16, 1998, 
Canada Gazette, Part Il, January 6, 1999, applicable after 1992. 


S. 8308.4 added by P.C. 1996-911, s. 8, June 20, 1996, Canada Gazette, Part II, July 
10, 1996, applicable after 1992. 

Definitions [Reg. 8308.4]: “administrator” — Reg. 8308.4(1); “amount”, “busi- 
ness” — ITA 248(1); “calendar year” — Interpretation Act 37(1)(a); “Canada” —ITA 
255, Interpretation Act 35(1); “government-sponsored retirement arrangement” — 
Reg. 8308.4(1); “individual” —ITA 248(1); “person”, “prescribed” —ITA 248(1); 
“province” — Interpretation Act 35(1); “RRSP dollar limit” —ITA 146(1), 248(1). 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


8309. Prescribed amount for lieutenant governors and 
judges — (1) Subject to subsection (3), where an individual is, at 
any time in a particular calendar year after 1989, a lieutenant gover- 
nor of a province (other than a lieutenant governor who is not a 
contributor as defined in section 2 of the Lieutenant Governors Su- 
perannuation Act), there is prescribed in respect of the individual 
for the year following the particular year, for the purposes of the 
descriptions of B in the definitions “RRSP deduction limit” and 
“unused RRSP deduction room” in subsection 146(1) of the Act and 
the description of B in paragraph 204.2(1.1)(b) of the Act, the lesser 
of 


(a) the amount, if any, by which 18% of the salary received by 
the individual for the particular year as a lieutenant governor ex- 
ceeds the PA offset for the particular year, and 


(b) the amount by which the money purchase limit for the partic- 
ular year exceeds the PA offset for the particular year. 


(2) Subject to subsection (3), where an individual is, at any time in 
a particular calendar year after 1990, a judge in receipt of a salary 
under the Judges Act, there is prescribed in respect of the individual 
for the year following the particular year, for the purposes of the 
descriptions of B in the definitions “RRSP deduction limit” and 
“unused RRSP deduction room” in subsection 146(1) of the Act and 


Income Tax Regulations 


the description of B in paragraph 204.2(1.1)(b) of the Act, the lesser 
of 


(a) the amount, if any, by which 18% of the portion of the salary 
received by the individual for the particular year under the 
Judges Act in respect of which contributions are required under 
subsection 50(1) or (2) of that Act exceeds the PA offset for the 
particular year; and 


(b) the amount determined by the formula 


B 
Ax= 
12 


where 


A is the amount by which the money purchase limit for the par- 
ticular year exceeds the PA offset for the particular year, and 


B_ is the number of months, in the particular year, for which the 
individual received salary in respect of which contributions 
were required under subsection 50(1) or (2) of the Judges 
Act. 


(3) For the purpose of determining the amount prescribed under 
subsection (1) or (2) in respect of an individual for a calendar year 
after 2000 and before 2004, 


(a) paragraph (1)(b) shall be read as follows: 
“(b) the money purchase limit for the particular year.’ 


(b) the description of A in paragraph (2)(b) shall be read as 
follows: 


“Ais the money purchase limit for the particular year, and”’. 


History: Subsec. 8309(3) amended by replacing “2005” with “2004”, by P.C. 2005- 
1508, s. 23, August 31, 2005, Canada Gazette, Part II, September 21, 2005, applicable 
after 2002. 


Paras. 8309(2)(a) and (b) and subsec. 8309(3) amended by P.C. 2001-1634, s. 1, Sep- 
tember 20, 2001, Canada Gazette, Part II, October 10, 2001, applicable to the determi- 
nation of prescribed amounts for 2001 and subsequent calendar years. 


S. 8309 amended by P.C. 1998-2256, s. 14, December 16, 1998, Canada Gazette, Part 
II, January 6, 1999, applicable after 1989. 


Definitions [Reg. 8309]: “amount” — ITA 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “Governor” — Interpretation Act 35(1); “individual” —ITA 248(1); 
“lieutenant governor’ — Interpretation Act 35(1); “money purchase limit” —ITA 
147.1(1),.248(1); “PA offset” — Reg. 8300(1); “prescribed” —ITA 248(1); “prov- 
ince” — Interpretation Act 35(1). 


’, and 


8310. Minister’s powers — (1) Where more than one method for 
determining an amount under this Part complies with the rules in 
this Part, only such of those methods as are acceptable to the Min- 
ister shall be used. 


(2) Where, in a particular case, the rules in this Part require the de- 
termination of an amount in a manner that is not appropriate having 
regard to the provisions of this Part read as a whole and the pur- 
poses for which the amount is determined, the Minister may permit 
or require the amount to be determined in a manner that, in the Min- 
ister’s Opinion, is appropriate. 

Registered Pension Plans Technical Manual: §6.1 (qualifying transfers). 


(3) Where, pursuant to subsection (2), the Minister gives permission 
or imposes a requirement, the permission or requirement is not Lee 
fective unless it is given or imposed in writing. 


Definitions [Reg. 8310]: “amount”, “Minister” —ITA 248(1); “writing” — Inter- 
pretation Act 35(1). 


8311. Rounding of amounts — Where a pension credit, provi- 
sional PSPA or PAR of an individual is not a multiple of one dollar, 
it shall be rounded to the nearest multiple of one dollar or, if it is 
equidistant from 2 such consecutive multiples, to the higher of the 
two multiples. 

History: S. 8311 amended by P.C. 1998-2256, s. 15, December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable after 1996. 

Definitions [Reg. 8311]: “individual” —ITA 248(1); “PAR” —Reg. 8304.1(1), 
(3)+(S); “pension credit” — Reg. 8301, 8308.1(2)(4), 8308.3(2), (3); “provisional 
PSPA” — Reg. 8303(2), (3), 8308(4)(e). 
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PART LXXXIV — RETIREMENT AND 
PROFIT SHARING PLANS — REPORTING 
AND PROVISION OF INFORMATION 


History: The heading to Part LXXXIV amended by P.C. 1996-911, s. 9,,June 20, 
1996, Canada Gazette, Part Il, July 10, 1996, applicable after 1992. The heading for- 
merly read: Registered Plans — Reporting and Provision of Information. 


Part LXXXIV (ss. 8400-8410) added by P.C. 1991-2540, s. 7, December 16, 1991, 
Canada Gazette, Part Il, January 15, 1992, ss. 8400 to 8405, 8409 and 8410 eppble 
after 1989. except that 


(a) any return otherwise required to be filed under s. 8402 or 8403. or subsec. 
8409(1) before the particular day that is 60 days after January 15, 1992 shall be 
deemed to have been filed as required if it is filed on or before the particular day; 


(b) any copy of a return or form otherwise required under subsec. 8404(2) or (3) to 
be forwarded.to an individual before the particular day that is 60 days after January 
15, 1992 shall be deemed to have been forwarded as required if it is forwarded on 
or before the particular day; ’ 


(c) any return otherwise required by reason of s. 8405 to be filed before February 
28, 1991 shall be deemed to have been filed as required if it is filed on or before 
February 28, 1991; and 


(d) subsec. 8409(3) is applicable in respect of final distributions of property held in 
connection with registered pension plans where the distribution is made after 1989 
and any return otherwise required to be filed under subsec. 8409(3) before the par- 
ticular day that is 60 days after January 15, 1992 shall be deemed to have been 
filed as required if it is filed on or before the particular day. 


8400. Definitions — (1) All words and expressions used in this 
Part that are defined in subsection 8300(1), 8308. 4(1) or 8500(1) or 
in subsection 147.1(1) of the Act have’ the masenenies assigned in 
those provisions. 


History: Subsec. 8400(1) amended by P.C. 1996-911, s. 10, June 20,'1996, Canada 
Gazette, Part Il, July 10, 1996, applicable after 1992. 


(2) A reference in this Part to a pension credit of an individual 
means a pension credit of the individual as determined under Part 
LXXXIUII. 


(3) For the purposes of this Part, where the administrator of a pen- 
sion plan is not otherwise a person, the administrator shall be 
deemed ‘to be a person. | 
Definitions [Reg. 8400]: “administrator” — ITA 147.1(1), Reg. 8308.4(1); “indivi- 
dual” ITA 248(1); “pension credit” — Reg. 8301, 8308.1(2)-(4), 8308:3(2), (3), 
Reg. 8400(2); “person” — ITA 248(1). 


8401. Pension adjustment — (1) Where the pension adjustment 
of an individual for a calendar year with respect to an employer is 
greater than nil, the employer shall, on or before the last day of 
February in the immediately following calendar year, file with the 
Minister an information return in prescribed form reporting the pen- 
sion adjustment, other than the portion, if any, required by subsec- 
tion (2) or (3) to be reported by the administrator of a registered 
pension plan. 


Registered Pension Plans Technical Manual: §6.5 (pension adjustment 
reporting). 


(2) Where an individual makes:a contribution in a particular calen- 
dar year to a registered pension plan that is a specified multi-em- 
ployer plan in the year and the contribution is not remitted to the 
plan by any participating employer on behalf of the individual, the 
plan administrator shall, on or before’the last day of February in the 
immediately following calendar year, file with the Minister an in- 
formation return in prescribed form reporting the aggregate of all 
amounts each of which is the portion, if any, of the individual’s 
pension. adjustment for the particular year with respect to an em- 
ployer that may reasonably be considered to result. from the 
contribution. 


(3) Where the portion of a pension credit of an individual for a cal- 
endar year that, pursuant to subsection (4), is reportable by the ad- 
ministrator of a registered pension plan is greater than nil, the ad- 
ministrator. shall, on or before the last day of February in the 
immediately following calendar year, file with the Minister an in- 
formation return in prescribed form reporting that portion of the 
pension credit. 


Reg. 
S. 8402(3) 


(4) For the purpose. of subsection (3), where, on application by. the 
administrator of a registered pension plan that is, in a calendar year, 
a multi-employer plan (other than a specified multi-employer plan), 
the Minister consents in writing to the application of this subsection 
with respect to the plan in the year, such portion of each pension 
credit for the year under a defined benefit provision of the plan as 
may reasonably be considered to be attributable to benefits pro- 
vided in respect of a period of reduced services or disability of an 
individual is, to the extent permitted by the Minister, reportable by 
the administrator. 


(5) Subsections (1) to (3) do not apply to require the reporting of 
amounts with respect to an individual for the calendar year in which 
the individual dies. 


(6) Where the pension adjustment of an individual for a calendar 
year with respect to an employer is altered by reason of the applica- 
tion of paragraph 8308(4)(d) or (5)(c). and the amount (in this sub- 
section referred to asthe “redetermined amount’’) that a person 
would have been required to report based on the pension adjustment 
as altered exceeds 


(a) if the person has not previously reported an amount in re- 
spect of the individual’s pension adjustment, nil, and 


(b) otherwise, the amount reported by the person in respect of 
the individual’s pension adjustment, 


the person shall, within 60 days after the day on which paragraph 
8308(3)(c) or (5)(c), as the case may be, applies to alter the pension 
adjustment, file with the Minister an information return in pre- 
scribed form reporting the redetermined amount. 

Registered Pension Plans Technical Manual: §6.5 (pension’ ' adjustment 
reporting). 

Definitions [Reg. 8401]: “administrator? —ITA 147.1(1), Reg. 8308.4(1); 
“amount” —ITA 248(1); “calendar year” — Interpretation Act 37(1)(a); “contribu- 
tion’? — Reg. 8302(12); “defined benefit provision” — ITA 147.1(1); “employer”, “in- 
dividual”, “Minister’——ITA 248(1);> “multi-employer plan’, “participating em- 
ployer’ —ITA 147.1(1); “pension adjustment” —ITA 248(1); “pension credit’ — 
Reg. 8301, 8308.1(2)—(4), 8308.3(2), (3), Reg. 8400(2); “person” — ITA 248(1), Reg. 
8400(3); “prescribed” — ITA 248(1); “redetermined amount” — Reg. 8401(6); “regis- 
tered pension plan” — ITA 248(1); “specified multi-employer plan” —ITA 147. 1(1), 
Reg. 8510(2), (3); “writing” — Interpretation Act 35(1): 


8402. Past service pension adjustment — (1) Where a provi- 


| sional PSPA (computed under section 8303, 8304 or 8308) of an 


individual with respect to an employer that is associated with a past 
service event (other than a certifiable past service event) is greater 
than nil, the administrator of each registered pension plan to which 
the past service event relates shall, within 120 days after the day on 
which the past service event occurs, file with the Minister an infor- 
mation return in prescribed form reporting such portion of the ag- 
gregate of all amounts each of which is the individual’s PSPA with 
respect to an employer that is associated with the past service event 
as may reasonably be considered to be attributable to benefits pro- 
vided under the plan, except that a return is not required to be filed 
by an administrator if the amount that would otherwise be reported 
by the administrator is nil. 

Registered Pension Plans Technical Manual: §6.6 (past service pension adjust- 
ment reporting). 


(2) Where a foreign plan PSPA (computed tind subsection 
8308.1(5) or (6)) of an individual with respect to an employer asso- 
ciated with a modification of benefits under a foreign plan (as de- 
fined by subsection 8308.1(1)) is greater than nil, the employer 
shall, on or before the last day of February in the year following the 
calendar year in which the individual’s benefits were modified, file 
with the Minister an information return in prescribed form reporting 
the foreign plan PSPA. 


(3) Where a specified retirement arrangement PSPA (computed 
under subsection 8308.3(4) or (5)) of an individual with respect to 
an employer associated with a modification of benefits under a 
specified retirement arrangement (as defined by subsection 
8308.3(1)) is greater than nil, the employer shall, on or before. the 
last day of February in the calendar year following the calendar 
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year in which the individual’s benefits were modified, file with the 
Minister an information return in prescribed form reporting the 
specified retirement arrangement PSPA. 


History: Subsec. 8402(1) amended by P.C. 2005-694, s. 5, May 3, 2005, Canada Ga- 
zette, Part Il, May 18, 2005, in force May 18, 2005. 


S. 8402 renumbered as subsec. 8402(1) and subsecs: (2) and (3) added, by P.C. 1996- 
911,s. 11, June 20, 1996, Canada Gazette, Part II, July 10, 1996, applicable after 1991. 
Definitions [Reg. 8402]: .“administrator’—ITA 147.1(1),. Reg... 8308.4(1); 
“amount” — ITA 248(1); “associated” — ITA 256; “calendar year” — Interpretation 
Act 37(1)(a); “certifiable past service event” — Reg. 8300(1); “employer”, “indivi- 
dual”, “Minister” —ITA 248(1); “past service event” — ITA 147.1(1), Reg. 8300(1); 
“prescribed”, “registered pension plan” — ITA 248(1). 


8402.01 Pension adjustment reversal — (1) Deferred profit 
sharing plan — Where the PAR determined in connection with 
an individual’s termination from a deferred profit sharing plan is 
greater than nil, each trustee under the plan shall file with the Min- 
ister an information return in prescribed form reporting the PAR 


(a) where the termination occurs in the first, second or third 
quarter of a calendar year, on or before the day that is 60 days 
after the last day of the quarter in which the termination occurs, 
and 


(b) where the termination occurs in the fourth quarter of a calen- 
dar year, before February of the following calendar year, 


and, for this purpose, an information return filed by a trustee under 
a deferred profit sharing plan is deemed to have been filed by each 
trustee under the plan, 


Related Provisions: Reg. 8404(2) — Copy. of return must be provided to taxpayer. 


Forms: T10: Pension adjustment reversal; T10 Segment; T10 Summ: Summary of 
PARs. 


(2) Deferred profit sharing plan — employer reporting — 
Where an amount included in an individual’s pension credit in re- 
spect of an employer under a deferred profit sharing plan is in- 
cluded in determining a PAR in connection with the individual’s 
termination from the plan, the employer is deemed to be a trustee 
under the plan for the purpose of reporting the PAR. 


Related Provisions: Reg. 8404(2) — Copy of return must be provided to taxpayer. 


(3) Benefit provision of a registered pension plan — Sub- 
ject to. subsection (4), where the PAR determined in connection 
with an individual’s termination from a benefit provision of a regis- 
tered pension plan is greater than nil, the administrator of the plan 
shall file with the Minister an information return in prescribed form 
reporting the PAR 


(a) where the termination occurs in the first, second or third 
quarter of a calendar year, on or before the day that is 60 days 
after the last day of the quarter in which the termination occurs; 
and 


(b) where the termination occurs in the fourth quarter of a calen- 
dar year, before February of the following calendar year. 


Related Provisions: Reg. 8404(2) — Copy of return must be provided to taxpayer. 


(4) Extended deadline — PA transfer amount — Where, in 
determining an. individual’s PAR in connection with the indivi- 
dual’s termination from a-defined benefit provision of a registered 
pension plan, it is reasonable for the administrator of the plan to 
conclude, on the basis of information provided to the administrator 
by the administrator of another pension plan or by the individual, 
that the value of D in paragraph 8304,1(5)(a) in respect of the; ter- 
mination may be. greater than nil, the administrator shall file: with 
the Minister an information return in prescribed form reporting the 
PAR, if it is greater than nil, on or before the later of 


(a) the day on or before which it would otherwise be required to 
be filed; and 


(b) the day that is 60 days after the earliest day on which the 
administrator has all the information required to determine that 
value. 


Income Tax Regulations 


(5) Calendar year quarter — For the purposes of this, section, 


(a) the first quarter of .a calendar year is the period beginning on 
January | and ending on March 31. of the calendar year; 


(b) the second quarter of a calendar year is the period beginning 
on April 1 and ending on June 30 of the calendar year; 


(c) the third quarter of a calendar year is the period beginning on 
July 1 and ending on September 30 of the calendar year; and 


(d)'the fourth quarter of a calendar year is the period beginning 

on October | and ending on December 31 of the calendar year. 
History [Reg. 8402.01]: S. 8402.01 added by P.C. 1998-2256, s. 16, December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable after 1996, except that any 
return otherwise required by s. 8402.01 to be filed before the particular day that is 

(a) March 31, 1999, if the return is in connection with a termination in 1997 or 

1998, or ; 

(b) September 30, 1999, if the return is in connection with a termination in 1999, 
is required to be filed on or before the particular day, 


Definitions [Reg. 8402.01]: “administrator” — ITA 147.1(1), Reg. 8308.4(1); “ben- 
efit provision” —ITA 147.1(1); “calendar year” — Interpretation Act 37(1)(a); “de- 
ferred profit sharing plan” —ITA 147(1), 248(1); “defined benefit provision” —ITA 
147.1(1); “individual”, “Minister” — ITA 248(1); “PAR” — Reg. 8304.1(1), (3)-(5); 
“prescribed” — ITA 248(1); “quarter” — Reg. 4300; “registered pension plan” — ITA 
248(1). 


8402.1 Where an amount is prescribed by subsection 8308.4(2) in 
respect of an individual for a calendar year because of ‘the indivi- 
dual’s entitlement (either absolute,or contingent) to benefits under a 
government-sponsored retirement arrangement (as: defined. in sub- 
section 8308.4(1)), the administrator of the arrangement shall, on or 
before the last day of February in the year, file with the. Minister an 
information return in prescribed form. reporting the, prescribed 
amount. 

History: S. 8402.1 added by P.C. 1996-911, s. 12, June 20, 1996, Canada Gazette, 
Part II, July 10, 1996, applicable after 1992! 


Definitions [Reg. 8402.1]: “administrator? —ITA 147.1(1), Reg. 8308.4(1); 
“amount”, “individual”, “Minister”, “prescribed” — ITA 248(1). 


8403. Connected persons — Where, at any particular time after 
1990, 


(a) an individual becomes a member of a registered pension 
plan, or 


(b) lifetime retirement benefits commence to accrue to the indi- 
vidual under a defined benefit provision of a registered pension 
plan following a period in which lifetime retirement benefits did 
not accrue to the individual, 


each employer who participates. in the plan for the benefit of the 
individual and with whom the individual is connected (within the 
meaning assigned by subsection 8500(3)) at the particular time, or 
was connected at any time after 1989, shall, within 60 days after the 
particular time, file with the Minister an information return in pre- 
scribed form containing prescribed information with respect to the 
individual unless the employer has previously filed an information 
return under this section with respect to the individual. 

Definitions [Reg. 8403]: “defined benefit provision” —ITA 147.1(1);’ “employer”, 
“individual” —ITA 248(1); “lifetime retirement benefits’ — Reg. 8500(1); “‘Min- 


ister’, “prescribed”, “registered pension plan” —ITA 248(1). 
Registered Plans Directorate Newsletters: 98-1 Airy beatae pension plans). 


Forms: T1007: Connected person information return. 


8404. Reporting to individuals — (1) Every person who is re- 
quired by section 8401 or 8402.1 to file an information return with 
the Minister shall, on or before the day on or before which the re- 
turn is required to be filed with the Minister, send to each individual 
to whom the return relates, two copies of the portion of the return 
that relates to. the individual. 


(2) Every person who is required by section 8402;'8402.01 or 8403 
to file an information return with the Minister shall, on or before the 
day on or before which the return is required to be filed withthe 
Minister, send to each individual to whom the return relates, one 
copy of the portion of the return that relates to the individual. 
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(3) Every person who obtains a certification from the Minister for 
the purposes of subsection 147.1(10) of the Act in respect of a past 
service event and an individual shall, within 60 days after receiving 
from the Minister the form submitted to the Minister pursuant to 
subsection 8307(1) in respect of the past service event and the indi- 
vidual, forward to the individual one copy of the form as returned 
by the Minister. 


(4) Every person required by subsection (1), (2) or (3) to forward a 
copy of an information return or a form to an individual shall send 
the copy to the individual at the individual’s last known address or 
shall deliver the copy to the individual in person. . 
History [Reg. 8404]: Subsecs. 8404(1) and (2) amended by P.C. 1998-2256, s. 17, 
December 16, 1998, Canada Gazette, Part II, January 6, 1999, subsec. 8404(1) applica- 
ble after 1992, and subsec. 8404(2) applicable after 1996. 


Subsecs. 8404(1) and (2) amended by P.C. 1996-911, s. 13, June 20, 1996, Canada 
Gazette, Part II, July 10, 1996, applicable after 1992. 

Definitions [Reg. 8404]: “individual”, “Minister” — ITA \248(1); “past: service 
event” —ITA 147.1(1), Reg. 8300(1); “person” — ITA '248(1), Reg: 8400(3). 


8405. Discontinuance of business — Subsection 205(2) and 
section 206 are applicable, with such modifications as the circum- 
stances require, in respect of returns required to be filed under this 
Part. be 


8406. Provision of information — (1) Where:a person who is 
required to file an information return under section 8401: requires 
information from another person inorder to,determine an amount 
that is to be reported or to otherwise complete the return and makes 
a written request to the other person for the information, the other 
person shall provide the person with the’ information that is availa- 
ble to that other person, aT cn ie 


(a) where the information return is required to be filed in the 
calendar year in which the'request’is received, within 30 days 
after receipt of the request; or 


(b) in any other case, by January 31 of the year immediately 
following the calendar year in which the request is received. 


(2) Where the administrator of ‘a registered pension plan requires 
information from a person in order to determine a provisional PSPA 
of an individual under section 8303, 8304 or 8308 and. makes a 
written request to the person for the information, the person shall, 
within 30 days after receipt of the request, provide the administrator 
with the information that is available to the person. 


(3) Where’ the administrator of a registered pension plan requires 
information froma person in order ‘to complete an information re- 
turn required to be filed under section’ 8409 and makes a written 
request to the person for the information, the person shall, within 30 
days after receipt of the request, provide the administrator with the 
information that is available to that person. 


(4) Where a person requires information from another person in,or- 
der to determine a PAR under section 8304.1 in connection with an 
individual’s termination in a calendar year from a deferred profit 
sharing plan or from a benefit provision of a registered pension plan 
(other than information that the other person is required. to. provide 
to the person under subsection (5)) and makes a written request to 
the other person for the information,.the other person shall provide 
the person with the information that is available to the other person 
on or before 

(a) if the request is received-before December 17 of the:year, the 

day that is 30 days after the day.on which the request is re- 

ceived; and thee bE 

(b) in any other case, the later of the day that is 15 days after the 

day on which the request is received and January 15 of the year 

following the year. 
History: Reg. 8406(4) added by P.C. 1998-2256, s. 18, December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable after 1996, except that any’ information 


otherwise required by subsec. 8406(4) to be provided before March 7, 1999 is required 
to be provided on or before that day. 


Reg. 
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(5) Where benefits provided to an individual under a registered pen- 
sion plan (in this subsection referred to as the “importirig plan’) as a 
consequence of a past service event result in'a PA transfer amount 
in relation to the’-individual’s termination from a defined benefit 
provision of another registered pension plan (in this subsection re- 
ferred to as the “exporting plan’), 


(a) the administrator of the importing plan shall, in writing on or 
before the day that is 30 days after the day on: which the past 
service event occurred, notify the administrator of the exporting 
plan of the occurrence of the past service event and of its rele- 
vance. in, determining the individual’s PAR in connection with 
the individual’s termination from the defined benefit, provision; 
and 


(b) the administrator of the importing plan shall notify the ad- 
ministrator, of the exporting plan of the PA transfer amount in 
writing on or before the day that is 60 days after 


(i) in the case of a certifiable past service event, the day on 
which the Minister issues .a certification, for the purposes of 
subsection 147.1(10) of the Act in respect of the past service 
event and the individual, and 


(ii) in any other case, the day on which the past service event 
occurred. 


Related Provisions: Reg.'8304.1(10) —PA transfer amount; Reg. 8304:1(11) — 
Special 1997 PA transfer amount. 


History: Reg. 8406(5) added by P.C. 1998-2256, s. 18, December 16, 1998, Canada 
Gazette) Part Il, January''6, 1999, applicable after 1996, except that 


(a) any notification otherwise required by para. 8406(5)(a) to be provided before 
September 30, 1998 is required to be provided on or before that date; and 


(b) any notification otherwise required by para. 8406(5)(b) to be provided is re- 

quired to be provided on or before March 7, 1999 (60 days after publication in the 

Canada Gazette). ; 
Definitions [Reg. 8406]: “administrator’—ITA  147.1(1),\ Reg: | 8308.4(1); 
“amount” — ITA 248(1); “calendar year” — Interpretation Act 37(1)(a); “certifiable 
past service event” — Reg. 8300(1); “defined benefit provision” — ITA 147.1(1); “ex- 
porting plan”, “importing plan” — Reg. 8406(4); “individual”, “Minister” — ITA 
248(1); “PA transfer amount’— Reg. 8304.1(10), (11); “PAR” — Reg. 8304.1(1), 
(3)-(5); “past service event” —ITA 147.1(1), Reg: 8300(1); “person” —ITA 248(1), 
Reg. 8400(3); “registered pension plan” — ITA 248(1); “written” — Interpretation Act 
35(1)“‘writing”’. 


8407. Qualifying withdrawals — Where 


(a) an individual who has withdrawn an amount. from. a regis- 
tered retirement savings plan under which the individual was, at 
the time of the withdrawal, the annuitant (as defined in subsec- 
tion 146(1) of the Act) provides to the issuer (as defined by. sub- 
section 146(1) of the Act). of the plan,,in the calendar year,in 
which the amount was withdrawn or one of the two immediately. 
following calendar years, the prescribed form referred to in sub- 
paragraph 8307(3)(a)(ii), accompanied. by a, request, that, the is- 
suer complete the form in respect of the withdrawal, and 


(b) the issuer has not, at the time of receipt of the request, for- 
warded to the individual'2 copies of the information return re- 
quired by subsection 214(1), to.be made by the issuer in respect 
‘of the withdrawal, and does not, within 30 days after receipt of 
the request, forward to the individual. 2 copies of that return, 


the issuer shall, within 30 days after receipt of the request,.complete 
those portions of the form that the form indicates are required to be 
completed by the issuer in respect of the withdrawal and return the 
form to 'the individual. ' 

Related Provisions: ITA 146(2i.2) — Saskatchewan Pension Plan account deemed 


to be RRSP, for purposes of regulations, ITA 147,5(12) — Pooled, registered pension 
plan deemed to be RRSP for purposes of regulations. 


History: Para. 8407(a) amended by P.C. 2007-849, s. 14, May 31, 2007, Canada Ga- 
zette, Part Il, June 13, 2007, in force June '13, 2007: 


Definitions [Reg. 8407]: “amount’”’— ITA 248(1); “calendar year” — Interpretation 
Act 37(1)(a); “individual”, “prescribed” — ITA 248(1); “registered retirement savings 
plan” — ITA 146(1), (21.2), 147.5(12), 248(1). 


Forms: T1006: Designating an RRSP withdrawal as a qualifying withdrawal. 
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8408. Requirement to provide Minister with information — 
(1) The Minister may, by notice served personally or by registered 
or certified mail, require that a person provide the Minister, within 
such reasonable time as is stipulated in the notice, with 


(a) information relating to the determination of amounts under 
Part LXXXIII; 


(b) where the person claims that paragraph 147.1(10)(a) of the 
Act is not applicable with respect to an individual and a past 
service event by reason of an exemption provided by regulation, 
information relevant to the claim; or 


(c) information for the purpose of determining whether the re- 
gistration of a pension plan may be revoked. 


(2) Where a person fails to provide the Minister with information 
pursuant to a requirement under subsection (1), each registered pen- 
sion plan and deferred profit sharing plan to which the information 
relates becomes a revocable plan as of the day on or before which 
the information was required to be provided. 

Related Provisions: ITA 147(21), 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 


8305(2)(a), 8501(2), 8503(11), (15), 8506(4), 8511(2), 8515(9) — Other ways plan be- 
comes revocable plan. 

Definitions [Reg. 8408]: “amount” — ITA 248(1); “deferred profit sharing plan” — 
ITA 147(1), 248(1); “individual”, “Minister” — ITA 248(1); “past service event” — 
ITA 147.1(1), Reg. 8300(1); “person” —ITA 248(1), Reg. 8400(3); “registered pen- 
sion plan” —ITA 248(1); “revocable plan” —ITA 147.1(8), (9), 147.3(12), Reg. 
8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 8511(2), 8515(9). 


8409. Annual information returns — (1) The administrator of a 
registered pension plan that is administered under the supervision of 
a government regulator shall file an information return for a fiscal 
period of the plan in prescribed form and containing prescribed 
information 


(a) where an agreement concerning annual information returns 
has been entered into by the Minister and the regulator, as iden- 
tified in subsection (2), 


(i) in the case of the agreement with the Pension Commission 
of Ontario, with the Taxation Data Centre of the Ministry of 
Finance of Ontario, and 


(ii) in any other case, with that regulator, 


on or before the day that an information return required by that 
regulator is to be filed for the fiscal period; and 


(b) in any other case, with the Minister on or before the day that 
is 180 days after the end of the fiscal period. 
History: Subsec. 8409(1) amended by P.C. 1996-213, s. 1, February 20, 1996, Canada 
Gazette, Part II, March 6, 1996, applicable to fiscal periods that end after December 30, 
1994. Former s. 8409 does not apply for the 1994 calendar year to a registered pension 
plan with a fiscal period ending in 1994 before December 31, 1994. 


Subsec. 8409(1) amended by P.C. 1995-17, s. 7, January 11, 1995, Canada Gazette, 
Part II, January 25, 1995, applicable after 1989. 


Registered Pension Plans Technical Manual: §6.7 (annual information returns); 
§6.8 (inactive plan). 

Forms: RC154: Schedule of required information for the CRA (for Quebec); T244: 
Registered pension plan annual information return. 


(2) For the purposes of paragraph (1)(a), the following government 
regulators have entered into an agreement concerning annual infor- 
mation returns with the Minister: 


(a) the Pension Commission of Ontario, Province of Ontario; 
(b) the Superintendent of Pensions, Province of Nova Scotia; 
(c) the Superintendent of Pensions, Province of New Brunswick; 
(d) the Superintendent of Pensions, Province of Manitoba; and 


(e) the Superintendent of Pensions, Province of British 


Columbia. 


Proposed Amendment — -Reg. 8409(2 


CCRA, Registered Plans Directorate Newsletter No. 03-1 (June 2 2003): 
Joint Annual Information Return — New Participating Pension Si upervisory uthority 


Further to our Newsletter No. 95-4, New Filing Requirements for the Registered Pen- 
sion Plan Annual Information Return, and our Newsletter No. 01-2, Joint Annual Infor- 


Income Tax Regulations 


mation Return — New Participating Pension Supervisory Authorities, git CCRA has 
ee a new joint annual information return with: the Régie des des du 


If you need a copy of ee paulo a tomntige eon, 
concerning the return, contact the Régie des rentes. du Québec at 
visit = Web site at www. te got. qc.ca. _ 


History: Subsec. 8409(2) amended by P.C. 1996-213, s. 1, February 20, 1996, Canada 
Gazette, Part II, March 6, 1996, applicable to fiscal periods that end after December 30, 
1994. Former s. 8409 does not apply for the 1994 calendar year to a registered pension 
plan with a fiscal period ending in 1994 before December 31, 1994. 


Registered Plans Directorate Newsletters: 03-1 (joint annual information re- 
turn — new participating pension supervisory authority). 


(3) The administrator of a registered pension plan shall, within 60 
days after the final distribution of property held in connection with 
the plan, notify the Minister in writing of the date of the distribution 
and the method of settlement. 

History: Subsec. 8409(3) amended by P.C. 1996-213, s. 1, February 20, 1996, Canada 
Gazette, Part II, March 6, 1996, applicable to fiscal periods that end after December 30, 


1994. Former s. 8409 does not apply for the 1994 calendar year to a registered pension 
plan with a fiscal period ending in 1994 before December 31, 1994. 


Registered Plans Compliance Bulletins: 
plans). 


1 (terminating registered pension 


Registered Pension Plans Technical Manual: §6.8 (notification of final distribu- 
tion of plan assets). 

Definitions [Reg. 8409]: “administrator” —ITA 147.1(1), Reg. 8308.4(1); “fiscal 
period” —ITA 249.1; “Minister”, “prescribed”, “property”, “registered pension 
plan” — ITA 248(1); “writing” — Interpretation Act 35(1). 

Registered Plans Directorate Newsletters: 95-4 (new filing requirements for the 
registered pension plan annual information return); 95-7 (Quebec simplified pension 
plans); 96-2 (waiving the requirement to file a registered pension plan annual informa- 
tion return for an inactive plan); 01-2 (joint annual information return — new partici- 
pating pension supervisory authorities). 


8410. Actuarial reports — The administrator of a registered pen- 
sion plan that contains a defined benefit provision shall, on demand 
from the Minister served personally or by registered or certified 
mail and within such reasonable time as is stipulated in the demand, 
file with the Minister a report prepared by an actuary on the basis of 
reasonable assumptions and in accordance with generally accepted 
actuarial principles and containing such information as is required 
by the Minister in respect of the defined benefit provisions of the 
plan. 

Definitions [Reg. 8410]: “actuary’—ITA 147.1(1); “administrator? — ITA 


147.1(1), Reg. 8308.4(1); “defined benefit provision” —ITA 147.1(1); “Minister”, 
“registered pension plan” — ITA 248(1). 


Registered Plans Directorate Newsletters: 95-3 (actuarial report content); 95-5 
(conversion of a defined benefit provision to a money purchase provision). 


Registered Plans Compliance Bulletins: 
plans). 


1 (terminating registered pension 


PART LXXXV — REGISTERED PENSION 
PLANS 


History: Part LXXXV (ss. 8500-8520) added by P.C. 1991-2540, s. 7, December 16, 
1991, Canada Gazette, Part II, January 15, 1992, applicable after 1988 except that: 


(a) subsec. 8512(1) is applicable as of January 15, 1992; 


(b) any form or document otherwise required by subsec. 8512(2) to be forwarded 
to the Deputy Minister of National Revenue for Taxation before the particular day 
that is 60 days after January 15, 1992 shall be deemed to have been forwarded as 
required if it is forwarded on or before the particular day; and 


2190 


Part LXXXV — Registered Pension Plans 


(c) subsec. 8515(5) is applicable 


(i) in respect of contributions made after 1991 to a pension’ plan that was regis- 
tered by the Minister on or before July 31, 1991 for the purposes of the Income 
Tax Act, and 


(ii) in respect of contributions made after 1990 to.a pension plan that is regis- 
tered by the Minister after July 31, 1991 for the purposes of that Act. 


8500. Interpretation — (1) [Definitions] — In this Part, 


“active member’ of a pension plan in a calendar year means a 
member of the plan.to whom benefits accrue under a defined bene- 
fit provision. of the plan in respect. of all or any portion of the year 
or who makes contributions, or on whose behalf contributions. are 
made, in relation to the year under a money purchase provision of 
the plan; . « 

Related Provisions: Reg. 8500(7) — Amount allocated under money purchase pro- 
vision deemed. to be contribution. 


Registered Pension Plans Technical Manual: ‘81, 2 (active member). 


“average Consumer Price Index” for a calendar year means the 
amount that is obtained by dividing by 12 the aggregate of all 
amounts each of which is the Consumer Price Index for a month in 
the 12-month period ending on reece! 30 of the immediately 
preceding calendar year; 


Registered Pension Plans Technical Manual: §1.5 (average Consumer Price 
Index). 


“beneficiary”’ of an individual means a person who has a right, by 
virtue of the participation of the individual in a pension plan, to 
receive benefits under the plan after the death of the individual; 
Registered Pension Plans Technical Manual: §1.7 (beneficiary). 


“benefit provision” of a pension plan means a money purchases or 
defined benefit provision of the plan; 


Registered Pension Plans Technical Manual: §1.8 (benefit provision). 


“bridging benefits” provided to.a member under a benefit provi- 
sion of a pension plan means retirement benefits payable to the 
member under the provision for a period ending no later than a date 
determinable at the time the benefits commence to. be paid; 
Related Provisions: ITA 118(8.1) — Pension income credit for bridging benefits. 
Registered Pension Plans Technical Manual: §1.9 (bridging benefits). 


“Consumer Price Index” for a month means the Consumer Price 
Index for the month as published by Statistics Canada under the 
authority of the Statistics Act; 


Registered Pension Plans Technical Manual: §1.15 (Consumer Price Index). 


“defined benefit limit” for a calendar year means the greater of 
(a) $1,722.22, and 
(b) 1/9 of the money. purchase limit for the year; 


History: “Defined benefit limit” in subsec. 8500(1) amended by P:C: 1998-2256, s. 
19, December. 16, 1998, Canada Gazette, Part Il, January 6, 1999, applicable after 
1995, except that paragraph (b) of the definition applies 


(a) before March 6, 1996 as though the money purchase limit for each year after 
1995 were the amount that it would be if the definition “money purchase limit” in 
subsec. 147,1(1) of the Act applied as it read on December 31, 1995; and 


(b) after March 5, 1996 and before 1997 as though the money purchase limit for 
each year after 1995 were the amount that it would be if the definition “money 
purchase limit” in subsec. 147.1(1) of the Act applied as it read on January 1, 1997. 


‘Defined benefit limit” in subsec. 8500(1) amended by P.C. 1995-17, subsec. 8(1), Jan- 
uary 11, 1995, Canada Gazette, Part II, January 25, 1995, applicable after 1991. 


Registered Pension Plans Technical Manual: §1.16 (defined benefit limit). 


“dependant” of an individual at the time of the individual’s death 
means a parent, grandparent, brother, sister, child or grandchild of 
the individual who, at that time, is both dependent on the individual 
for support and 

(a) under 19 years of age and will not attain 19 years of age in 

the calendar year that includes that time, 

(b) in full-time attendance at an educational institution, or 


(c) dependent on the individual by reason of mental or physical 
infirmity; 


Reg. 
S. 8500(1) exi 


Registered Pension Plans Technical Manual: §1.18 (dependant). 


“designated plan” has the meaning assigned by section 8515; 


History: “Designated plan” added to subsec. 8500(1) by 2007; c. 35; subsec. 82(1), 
applicable after 2007. 


“disabled” means, in relation to an individual, suffering from a 
physical or mental impairment that prevents the individual from 
performing the duties of the employment in which the individual 
was engaged before the commencement of the impairment; 


Registered Pension Plans Technical Manual: §1.19 (disabled). 


“eligible period of reduced pay” of an employee with respect to 
an employer means a period (other than a period in which the em- 
ployee is, at any time after 1990, connected with the employer or a 
period any part of which is a period of disability of the employee) 


(a) that begins after the employee has been employed by the em- 
ployer or predecessor employers to the employer for not less 
than 36 months, 


(b) throughout which the employee renders services to the em- 
ployer, and 


(c) throughout which the remuneration received by the employee 
from the employer is less than the remuneration that itis reason- 
able to expect the employee would have received from the em- 
ployer had the employee rendered services throughout the period 
on a.regular basis (having regard to the services rendered by the 
employee to the employer before the. period) and had the em- 
ployee’s rate of remuneration been commensurate with the em- 
ployee’s rate of remuneration before the period; 


Information Circulars: 98-2: Prescribed compensation for RPPs, para: 10. 


Registered Pension Plans Technical Manual: §1.20 (eligible period of reduced 
pay). 


“eligible period of temporary absence” of an individual with re- 
spect to an employer means a period throughout which the indivi- 
dual does not render services to the employer by reason of leave of 
absence, layoff, strike, lock-out or any other circumstance accept- 
able to the Minister, other than a period 


_ (a) a part of which is a period of disability of the individual, or 


(b) i in which the individual i is, at any time after 1990, connected 
with the employer; 


Registered Pension Plans Technical Manual: §1.21 (eligible period of tempo- 
rary absence). 


“eligible survivor benefit period” in relation to a person who is a 
dependant of an individual at the time of the individual’s death, 
means the period beginning on the day of death of the individual 
and ending on the latest of 


(a) where the dependant is under 19 years of age throughout the 
calendar year that includes the day of death of the individual, the 
earlier of 


(i) December 31 of the calendar year in which the dependant 
attains 18 years of age, and 


(ii) the day of death of the dependant, 


(b) where the dependant is in full-time attendance at an educa- 
tional institution on the later of the day of death of the individual 
and December 31 of the calendar year in which the dependant 
attains 18 years of age, the day on which the dependant ceases to 
be in full-time attendance at an educational institution, and 


(c) where the dependant is dependent on the individual at the 

time of the individual’s death by reason of mental or physical 

infirmity, the day on which the dependant ceases to be infirm or, 

if there is no such day, the day of death of the dependant; 
Registered Pension Plans Technical Manual: §1.22 (eligible survivor benefit 
period). 


“existing plan” means a pension plan that was a registered pension 
plan on March 27, 1988 or in respect of which an application for 
registration was made to the Minister before March 28, 1988, and 
includes a pension plan that was established before March 28, 1988 
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Reg. 
S. 8500(1) exi 


pursuant to an Act of Parliament that deems member contributions 
to be contributions to a registered pension plan; 


“forfeited amount” under a money purchase provision of a pen- 
sion plan means an amount to which a member of the plan has 
ceased to have any rights, other than the portion thereof, if any, that 
is payable 
(a) to a beneficiary of the member as a consequence of the mem- 
ber’s death, or 


(b) to a spouse or common-law partner or former spouse or com= 

mon-law partner of the member as a consequence of the break- 

down of their marriage or common-law partnership; 
History: Para. (b) of the definition “forfeited amount” in subsec. 8500(1) amended by 
P.C. 2001-957, subsec. 8(1), May 31, 2001, Canada Gazette, Part II, June 20, 2001, 
applicable to 2001 et seq., except that if a taxpayer and a person have jointly elected 
pursuant to s. 144 of the Modernization of Benefits and Obligations Act (S.C. 2000, c. 
12), in respect of the 1998, 1999 or 2000 taxation year, the amendment applies to the 
taxpayer and the person in respect of the applicable taxation year et seq. 


“grandfathered plan’? means 


(a) an existing plan that, on March 27, 1988, contained a defined 
benefit provision, or 


(b) a pension plan that was established to provide benefits under 
a defined benefit provision to one or more individuals in lieu of 
benefits to which the individuals were entitled under a defined 
benefit provision of another pension plan that is a grandfathered 
plan, whether or not benefits are also provided to other 
individuals; 

Related Provisions: Reg. 8509(13) — Grandfathering where plan complied before 

March 1996 budget date. 


Registered Pension Plans Technical Manual: §1.23 (grandfathered plan). 


“IPP minimum amount”, for a year, for a person who is a member 
of an individual pension plan (or a beneficiary, in respect of the 
plan, who was, at the time of the member’s death, a spouse or com- 
mon-law partner of the member) means 


(a) if there is only one such person in respect of the plan, the 
minimum amount that would be determined. under subsection 
146.3(1) of the Act for the year in respect of the plan if the plan 
were a registered retirement income fund that held the same pro- 
perty as the property held by the plan and the person were the 
annuitant of the fund, and 


(b) in any other case, the minimum amount that would be deter- 
mined under subsection 146.3(1) of the Act if the person were 
the annuitant of a registered retirement income fund and the fair 
market value of the property held. in connection with the fund at 
the beginning of the year were determined by the formula 


AXB/C 
where 


A is the fair market value of all property held in, connection 
with the plan at the beginning of the year, 


B_ is the amount of the actuarial liabilities in respect of the be- 
nefits payable to the person under the terms of the plan at the 
beginning of the year, and 


C_ is the amount of the actuarial liabilities in respect of all bene- 
fits payable under the terms of the plan at the beginning of 
the. year; 

Related Provisions: Reg. 8502(d)(x) — Permissible distributions; Reg. 8503(26) — 
IPP — minimum withdrawal. 


History: “IPP minimum amount” added to subsec. 8500(1) by 2011, c. 24, s. 93, appli- 
cable to 2012 et seq. 


“lifetime retirement benefits” provided to a member under a ben- 
efit provision of a pension plan means 


(a) retirement benefits provided to the member under the provi- 
sion that, after they commence to be paid, are payable to the 
member until the member’s death, unless the benefits are com- 
muted or payment of the benefits is suspended, and 


Income Tax Regulations 


(b) for greater certainty, retirement benefits provided to the 
member under the provision in accordance with paragraph 
8506(1)(e.1); 
History: Definition “lifetime retirement benefits” in subsec. 8500(1) amended to add 
para. (b), by P.C..2005-1508, subsec. 24(1), August 31, 2005, Canada Gazette, Part II, 
September 21, 2005, applicable after 2003. 
Registered Pension Plans Technical Manual: 


§1.24 (lifetime retirement 
benefits). Bee 


“multi-employer plan” in a calendar year means 


(a) a pension plan in respect of which it is reasonable to expect, 
~at the beginning of the year (or at the time in the year when the 

plan is established, if later), that at no time in the year will more 
than 95 per cent of the active members of the plan be employed 
by a single participating employer or by a related group of par- 
ticipating employers, other than a plan where it is reasonable to 
consider that one of the main reasons there is more than one 
employer participating in the plan is to obtain the benefit of any 
of the provisions of the Act or these Regulations that are appli- 
cable only with respect to multi-employer plans, or 
(b) a pension plan that is, in the year, a specified multi-employer 
plan, 

and, for the purposes of this definition, 2 corporations that are re- 

lated to each other solely by reason that they. are both controlled by 

Her Majesty in right of Canada or a province shall be deemed not to 

be related persons; 

Related Provisions: ITA 252.1 — Trade union locals and branches.deemed to be a 

single employer; ITA 256(6), (6.1) — Meaning of “controlled”. 

Regulations: 8510(2), (3) (meaning of “specified multi-employer plan’). 

Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 13 (what 

is a MEP?). 

Registered Pension Plans Technical Manual: §1.28 (multi-employer plan). 


“pensionable service” of a member of a pension plan under a de- 
fined: benefit provision of the plan means the periods in respect of 
which lifetime retirement benefits are provided to the member 
under the provision; 
Registered Pension Plans Technical Manual: §1.31 (pensionable service). 


“period of disability” of an individual means a period throughout 
which the individual is disabled; 


Registered Pension Plans Technical Manual: §1.32 (period of disability). 


“predecessor employer” means, in relation to a particular em- 
ployer, an employer (in this definition referred to as the “vendor”) 
who has sold, assigned or otherwise disposed of all or part of the 
vendor’s business or undertaking or all or part of the assets of the 
vendor’s business or undertaking to the particular employer or to 
another employer who, at any time after the sale, assignment or 
other disposition, becomes a predecessor employer in relation to the 
particular employer, where one or more employees of the vendor 
have, in conjunction with the sale, assignment or disposition, be- 
come employees of the employer acquiring the business, undertak- 
ing or assets; 


Proposed Amendment — Reg. 8500(1)“predecessor 
Ah Vea en8t ay Gone a dp COMpPlOYeR’ 4 Lae 000! 2 drei ets 


“predecessor employer” means, in relation to a particular em- 
ployer, an employer (in this definition referred to as the “vendor”). 
who has sold, assigned or otherwise disposed of all or part of the 
vendor’s business or undertaking or all or part of the assets of the . 
vendor’s business or undertaking to the particular employer or to 
another employer who, at any time after the sale, assignment or 
other disposition, becomes a predecessor employer in relation to 
the particular employer, where all or a significant number of em- 
ployees of the vendor have, in conjunction with the sale, assign- 
ment or disposition, become employees of the employer acquiring 
the business, undertaking or assets; Sane Mase Ileal 
Application: The November 5, 2010 draft legislation (misc. technical), subsec. 
42(1), will amend the definition “predecessor employer” in subsec. 8500(1) to tread 
as above, applicable after November 5, 2010, except that it does not apply to benefits 
provided on or before November 5, 2010. veamoint 


a 


2192 ‘ 


Part LXXXV — Registered Pension Plans 


Technical Notes 


particular employer. 


Related Provisions: Reg. 8500(1.2) —Definition applies for purposes of ITA 
147.2(8); Reg. 8504(2.1) — Employment with predecessor employer included in calcu- 
lation of maximum benefits. 


“public pension benefits” means amounts payable on a periodic 
basis under the Canada Pension Plan, a provincial pension plan as 
defined in section 3 of the Canada Pension Plan, or Part I of the 
Old Age Security Act, but does not include disability, death or survi- 
vor benefits provided under those Acts; 


“public safety occupation” means the occupation of 
(a) firefighter, 
(b) police officer, 
(c) corrections officer, 
(d) air traffic controller, 
(e) commercial airline pilot, or 
(f) paramedic; j 


History: Para. (f) added to “public safety occupation’ in subsec. 8500(1) by P.C. 
2005-1508, subsec. 24(2), August 31, 2005, Canada Gazette, Part Il, September 21, 
2005, applicable after 2004. Pa ts ar 


Registered Pension Plans Technical Manual:,§1.34 (public safety occupation). 


“retirement benefits’ provided to an individual under a benefit 
provision of a pension plan means benefits provided to the indivi- 
dual under the provision that are payable on a periodic basis; 
Related Provisions: ITA 60.021(4)(b) — Definition applies to 2008 RRIF minimum 
amount reduction. 


Registered Pension Plans Technical Manual: §1.35 (retirement benefits). 


“surplus” under a money purchase provision of a pension plan at 
any time means such portion, if any, of the amount held at that time 
in respect of the provision as has not been allocated to members and. 
is not reasonably attributable to 


(a) forfeited amounts under the provision or earnings of the plan 
that are reasonably attributable to those amounts, 


(b) contributions made under the provision by an employer that 
will be allocated to members as part of the regular allocation of 
such contributions, or 


(c) earnings of the plan (other than earnings that are reasonably 
attributable to the surplus under the provision before that time) 
that will be allocated to members as part of the regular alloca- 
tion of such earnings; 
Related Provisions: Reg. 8500(1.1) — Definition applies to ITA 147.3(7.1). 
History: Paras. (a) and (b) of the definition “surplus” in subsec. 8500(1) amended by 


P.C. 1995-17, subsec. 8(2), January 11, 1995, Canada: Gazette, Part II, January 25, 
1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §1.39 (surplus). 


“totally and permanently disabled’ means, in relation to an indi- 
vidual, suffering from a physical or mental impairment that pre- 
vents the individual from engaging in any employment for which 
the individual is reasonably suited by virtue of the individual’s edu- 
cation, training or experience and that can reasonably be expected 
to last for the remainder of the individual’s lifetime; 

Registered Pension Plans Technical Manual: §1.40 (totally and permanently 
disabled). 


“Year’s Maximum Pensionable Earnings” for a calendar year has 
the meaning assigned by section 18 of the Canada Pension Plan. 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 

Registered Pension Plans Technical Manual: §1.42 (Year’s Maximum Pension- 
able Earnings). boiti: 


Reg. 
S. 8500(3)(g) 


Registered Plans Directorate Newsletters [Reg. 8500(1)]: 91-4R (registration 
rules for money purchase provisions); 96-1 (changes to retirement savings limits). 


(1.1) [Application of “surplus”] — The definition “surplus” in 


subsection (1) applies for the purpose of subsection 147.3(7.1) of 
the Act. t 


History: Subsec. 8500(1.1) added by P.C. 2003-1497, subsec. 7(1), October 2, 2003, 
Canada Gazette, Part Il, October 22, 2003, applicable after 1998: 


expressions used.in this, Part that are defined in subsection.147.1(1) 
of the Act or in Part LX XXIII have the meanings assigned. in those 
provisions. 
Related Provisions: Reg. 8300(3) — Mirror image rule causing terms in Reg. 
8500(1) to be defined for purposes of Part 83." 


History: Subsec. 8500(2) amended by 2007, c. 35, subsec. 82(2), applicable after 
2007. 2) 8 : 


(3) [“Connected”] — For the purposés’ of this Part, a person is 
connected with’ an employer at any time where, at ‘that time, the 
person 


(a) owns, directly or indirectly, not less than 10 per cent of the 
issued shares of any class of the capital stock of the employer or 
of any other corporation that is related, to the employer, 


(b) does not deal at arm’s length with the employer, or 


(c) is a specified shareholder of the employer by reason of para- 
graph (d) of the definition “specified shareholder” in subsection 
248(1) of the Act, zai 


and, for the purposes of this subsection, 


(d) a person shall be deemed to own, at any time, each share of 
the capital stock of a corporation owned, at that time, by a per- 
son with whom the person does not deal at arm’s length, 


(e) where shares of the capital stock of a corporation are owned 
at any time by a trust, 


(i) if the share of any beneficiary in the income or capital of 
the trust depends ‘on the exercise by any person of, or the 
failure by any person to exercise, any discretionary power, 
each beneficiary of the trust shall be deemed to own, at that 
time, all the shares owned by the trust, and 


(ii) in any other case, each beneficiary ofa trust shall be 
deemed to own, at that time; that proportion of the shares 
owned by the trust that the fair market value at that time of 
the beneficiary’s beneficial interest in the trust is of the fair 
market value at that time of all beneficial interests in the 
trust, 


(f) each member of a partnership shall be deemed to own, at any 
time, that proportion of all shares of the capital. stock of a corpo- 
ration that are property of the partnership at that time that the 
fair market value at that time of the member’s interest in the 
partnership is of the fair market value at that time of the interests 
of all members in the partnership, and 


(g) a person who, at any time, has a right under a contract, in 
equity or otherwise; either immediately or inthe future and ei- 
ther absolutely or contingently, to, or to acquire, shares of the 
capital stock of a corporation shall be deemed to own, at that 
time, those shares if one of the main reasons for the existence of 
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Reg. 
S. 8500(3)(g) 


the right may reasonably be considered to be that the person not 
be connected with an employer. 
Interpretation Bulletins: IT-124R6: Contributions to registered retirement savings 
plans. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Pension Plans Technical Manual: §1.14 (connected person). 


(4) [Offices] — For the purposes of this Part, an officer who re- 
ceives remuneration for holding an office shall, for any period that 
the officer holds the office, be deemed to render services to, and to 
be in the service of, the person from whom the officer receives the 
remuneration. 


Interpretation Bulletins: 
contributions. 


IT-167R6: Registered pension plans — employee’s 


(5) [“Spouse” and “former spouse”] — For the purpose of 
this Part, “spouse” and “former spouse” of a particular individual 
include another individual who is a party to a void or voidable mar- 
riage with the particular individual. 

History: Subsec. 8500(5) amended by P.C. 2007-849, s. 15, May 31, 2007, Canada 
Gazette, Part II, June 13, 2007, in force June 13, 2007. 


Subsec, 8500(5) amended by P.C. 2001-957, subsec. 8(2), May 31, 2001, Canada Ga- 
zette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and a 
person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 
Registered Pension Plans Technical Manual: §1.38 (spouse). 


(6) [Combining periods] — Where this Part provides that an 
amount is to be determined by aggregating the durations of periods 
that satisfy specified conditions, a period shall be included in deter- 
mining the aggregate only if it is not part of a longer period that 
satisfies the conditions. 


(7) [Deemed contributions] — For the purposes of the defini- 
tion “active member” in subsection (1), subparagraph 8503(3)(a)(v) 
and paragraphs 8504(7)(d), 8506(2)(c.1) and 8507(3)(a), the portion 
of an amount allocated to an individual at any time under a money 
purchase provision of a registered pension plan that is attributable 
to 


(a) forfeited amounts under the provision or earnings of the plan 
that are reasonably attributable to those amounts, 


(b) a surplus under the provision, 


(c) property transferred to the provision in respect of the actua- 
rial surplus under a defined benefit provision of the plan or an- 
other registered pension plan, or 


(d) property transferred to the provision in respect of the surplus 
under another money purchase provision of the plan or under a 
money purchase provision of another registered pension plan 


shall be deemed to be a contribution made under the provision on 
behalf of the individual at that time. 


History: The opening words of subsec. 8500(7) amended to add reference to para. 
8506(2)(c.1), by P.C. 2005-1508, subsec. 24(3), August 31, 2005, Canada Gazette, Part 
II, September 21, 2005, applicable after 2003. 


Para. 8500(7)(d) added by P.C. 2003-1497, subsec. 7(2), October 2, 2003, Canada Ga- 
zette, Part II, October 22, 2003, applicable to allocations that occur after 1998. 


Subsec. 8500(7) added by P.C. 1995-17, subsec. 8(3), January 11, 1995, Canada Ga- 
zette, Part II, January 25, 1995, applicable after 1988, except that with respect to 
amounts allocated on or before April 5, 1994, subsec: (7) shall be read without refer- 
ence to the expression “{of] the definition ‘active member’ in subsection (1), and for 
the purposes of subparagraph 8507(3)(a)(vi), without reference to paragraph (c) 
thereof. 


Registered Pension Plans Technical Manual: 
(deemed contributions). 


§1.2 (active member); §1.43 


(8) [Member and non-member benefits] — Where an indivi- 
dual who is entitled to receive benefits (in this subsection referred 
to as “member benefits”) under a pension plan because of the indi- 
vidual’s membership in the plan is also entitled to receive other be- 


Income Tax Regulations 


nefits (in this subsection referred to as “non-member benefits’) 
under the plan or under any other pension plan solely because of the 
participation of another individual in the plan or in the other plan, 
the following rules apply: 


(a) for the purpose of determining whether the member benefits 
are permissible under this Part, the non-member benefits shall be 
disregarded; 


(b) for the purpose of determining whether the non-member be- 
nefits are permissible under this Part, the member benefits shall 
be disregarded; and 


(c) for the purpose of determining a pension adjustment, pension 
adjustment reversal or provisional past service pension adjust- 
ment of the individual under Part LX XXIII, the non-member be- 
nefits shall be disregarded. 
History: Subsec. 8500(8) added by P.C. 2001-153, s. 5, January 30, 2001, Canada 
Gazette, Part II, February 14, 2001, applicable after 1988, except that before 1997, 
para. (c) shall be read without reference to the words “pension adjustment reversal’. 


Proposed Addition — Reg. 8500(9) 


(9) For the purposes of paragraph 147.3(6)(b) of the Act and sub- 
paragraphs 8502(d)(iv) and 8503(2)(h)(Gii), where an amount is 
transferred in accordance with subsection 147.3(3) of the Act to a 
defined benefit provision (referred to in this subsection as the 
“current provision”) of a registered pension plan from a defined 
benefit provision (referred to in this subsection as the “former pro- 
vision”) of another registered pension plan on behalf of all or a 
significant number of members whose benefits under the former 
provision are replaced by benefits under the current provision, 
each current service contribution made at a particular time under 
the former provision by a member whose benefits are so replaced 
is deemed to be a current service contribution made at that partic- _ 
ular time under the current provision ‘by the member. | “ 


Application: The November 5, 2010 draft legislation (mise. techmical, subse. : 
42(3), will add subsec. 8500(9), applicable after 1999. y 


Technical Notes: New subsection 8500(9) will accommodate certain ast le and 
refunds from registered pension plans that occur after business re-organizations. The 
new subsection \ will ensure that, for the purposes of specified transfers or refunds of a__ 
member’s contributions made to a registered pension plan, the memb 
tions will include amounts contributed to a former defined benefit provision of a 
registered pension plan if his or her benefits under the former provision have: oe 
replaced by benefits under the current defined benefit provision. | 


This new rule will deem member contributions under the former provision to be con- 
tributions under the current provision if : i 


* assets have been transferred from the former piovisior to the current provision 
under section 147. 32) of the Act; and 


* the current provision replaces the benefits of all or a sjenificnst salen of the 
members of the former provision, 


For more information, see the related « Seite to paragraph 147, 3(6)(b)_ of the 
Act. ; 


Definitions [Reg. 8500]: “active member” — Reg. 8500(1); “amount”? —ITA 
248(1); “arm’s length” —ITA 251(1); “beneficiary”, “benefit provision” — Reg. 
8500(1); “benefits” — Reg. 8501(5)(c); “business” —ITA 248(1); “calendar year” — 
Interpretation Act 37(1)(a); “Canada” — ITA 255, Interpretation Act 35(1); “child” — 
ITA 252(1); “commencement” — Interpretation Act 35(1); “common-law partner’, 
“common-law partnership” —ITA 248(1); “connected” — Reg. 8500(3); “‘conse- 
quence of the member’s death” — 248(8): “Consumer Price Index” — Reg.. 8500(1); 
“contribution” — Reg. 8500(7), 8501(6); “controlled” —ITA 256(6), (6.1); ‘ ‘corpora- 
tion” — ITA 248(1), Interpretation Act 35(1); “defined benefit provision’ — ITA 
147.1(1); ipependantion ‘disabled” — Reg. 8500(1); “disposed” — ITA 248(1)"‘disposi, 
tion”; “employed”, “employee”, “employer”, “employment” — ITA 248(1); ‘ ‘existing 
plan” — Reg. 8500(1); “forfeited amount’, “grandfathered plan” — Reg. 8500(1); 
“Her Majesty” — Interpretation Act 35(1); “individual” — ITA 248(1); “lifetime re- 
tirement benefits’ — Reg. 8500(1); “member” —ITA  147.1(1), Reg. 8300(1), 
8500(2); “Minister” — ITA 248(1); “money purchase limit”, “money purchase provi- 
sion” —ITA 147.1(1); “month” — Interpretation Act 35(1); “office” —ITA 248(1); 
“officer” — Reg. 8500(4); “own” — Reg. 8500(3)(d)-(g); “Parliament” — Interpreta- 
tion Act 35(1); “participating a Bios — ITA 147.1(1); “past service pension adjust- 
ment” —ITA 248(1), Reg. 8303(1)3'* ‘pension adjustment” — ITA 248(1); “period of 
disability” — Reg. 8500(1); “person’ ig ATA 248(1); “predecessor employer” — Reg. 
8500(1); “property” —ITA 248(1); “province’ *— Interpretation Act 35(1); “proyi- 
sional past service pension adjustment” — Reg. 8303(2); “registered pension plan” — 
ITA 248(1); “registered retirement income fund” — ITA 146.3( 1), 248(1); “related” — 
ITA 251(2)-(6), Reg. 8500(1)“multi-employer plan”; “retirement benefits” — Reg. 
8500(1); “share” —ITA 248(1); “specified multi-employer plan” —ITA 147.1(1), 
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Reg. 8510(2), (3); “specified shareholder” — ITA 248(1); “spouse” — Reg. 8500(5); 
“surplus” — Reg. 8500(1); “taxpayer” —ITA 248(1); “trust” — ITA 104(1), 248(1), 
(3). 


8501. Prescribed conditions for registration and other 
conditions applicable to registered pension plans — (1) 
Conditions for registration — For the purposes of section 
147.1 of the Act, and subject to sections 8509 and 8510, the pre- 
scribed conditions for the registration of a pension plan are 


(a) the conditions in paragraphs 8502(a), (c), (e), (f) and (1), 
(b) if the plan contains a defined benefit provision, the condi- 
tions in paragraphs 8503(4)(a) and (c), and 
(c) if the plan contains a money purchase provision, the condi- 
tions in paragraphs 8506(2)(a) and (d), 

and the following conditions: 


(d) there is no reason to expect, on the basis of the documents 
that constitute the plan and establish the funding arrangements, 
that 


(i) the plan may become a revocable plan pursuant to subsec- 
tion (2), or 
(ii) the conditions in subsection 147.1(10) of the Act may not 
be complied with, and ; 
(e) there is no reason to expect that the plan may become a revo- 
cable plan under subsection 147.1(8) or (9) of the Act or subsec- 
tions 8503(15) or (26) or 8506(4). 
Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 
with 8503(6) and (8) and 8505(3) and (4); Reg. 8501(6) — Rule where contributions 
made through employer association or trade union from employer or individual. 
History: Para. 8501(1)(e) amended by 2011, c. 24, s. 94, applicable to 2012 et seq. 
Para. 8501(1)(e) amended to add “or 8506(4)” by P.C. 2005-1508, subsec. 25(1), Au- 
gust 31, 2005, Canada Gazette, Part II, September 21, 2005, applicable after 2003. 
Information Circulars: 98-2: Prescribed compensation for RPPs, paras. 19, 30. 
Registered Plans Directorate Newsletters: 91-4R (registration rules, for money 
purchase provisions). 
Registered Pension Plans Technical Manual: §7.1 (conditions for registration). 


Registered Plans Compliance Bulletins: 5 (reminder of primary purpose require- 
ment for RPPs). 


(2) Conditions applicable to registered pension plans — 
For the purposes of paragraph 147.1(11)(c) of the Act, and subject 
to sections 8509 and 8510, a registered pension plan becomes a rev- 
ocable plan at any time that it fails to comply with 


(a). a condition set out in any of paragraphs 8502(b), (d), (g) to 
(k) and (m); 

(b) where the plan contains a defined benefit provision, a condi- 
tion set out in paragraph 8503(3)(a), (b), (d), (j), (k) or (1) or 
(4)(b), (d), (e) or (f); or 

(c) where the plan contains a money purchase provision, a con- 
dition set out in any of paragraphs 8506(2)(b) to (c.1) and (e) to 

(i). 

Related Provisions: ITA 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 8305(2), 
8408(2), 8503(11), (15), 8506(4), 8511(2), 8515(9) — Other ways plan becomes revo- 
cable plan; Reg. 8501(3) — Conditions inapplicable where inconsistent with 8503(6) 


and (8) and 8505(3) and (4); Reg. 8501(6) — Rule where contributions made through 
employer association or trade union from employer or individual. 


History: Para. 8501(2)(c) amended by P.C. 2005-1508, subsec. 25(2), August 31, 
2005, Canada Gazette, Part II, September 21, 2005, applicable after 2003. 

Para. 8501(2)(a) amended by P.C. 1996-911, s. 14, June 20, 1996, Canada Gazette, 
Part II, July 10, 1996, applicable after 1993. 

Para. 8501(2)(c) amended by P.C. 1995-17, subsec. 9(1), January 11, 1995,.Canada 
Gazette, Part II, January 25, 1995, applicable after April 5, 1994. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 

Registered Pension Plans Technical Manual: §7.2 (conditions applicable to 
RPPs). 


(3) Permissive rules — The conditions in this Part do not apply 
in respect of a pension plan to the extent that they are inconsistent 
with the provisions of subsections 8503(6) and (8) and 8505(3) and 


(4). 


Reg. 
S. 8501(5) 


History: Subsec. 8501(3) amended by P.C. 1995-17,,subsec: 9(2), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988. ; 


Registered Pension Plans Technical Manual: §7.3 (permissive rules). 


(4) Supplemental plans — Where 


(a) the benefits provided under a pension plan (in this subsection 
referred to as the “supplemental plan”) that contains one defined 
benefit provision and no money purchase provisions may rea- 
sonably be considered to be supplemental to the benefits pro- 
vided under a defined benefit provision (in this subsection re- 
ferred to as the “base provision”) of another pension plan, 


(b) the supplemental plan does not otherwise comply with the 
condition set out in paragraph 8502(a) or the condition in para- 
graph 8502(c), and 


(c) the Minister has approved the application of this subsection, 
which approval has not been withdrawn, 


for the purpose of determining whether the supplemental plan com- 
plies with the conditions in paragraphs 8502(a) and (c), the benefits 
provided under the base provision, shall. be considered. to be pro- 
vided under the supplemental plan. 


Registered Pension Plans Technical Manual: §7.4 (supplemental plans). 


(5) Benefits payable after the breakdown of the marriage 
or common-law partnership — Where 


(a) an individual who is a spouse or common-law partner or for- 
mer spouse or common-law partner of a member of a registered 
pension plan is entitled to receive all or a portion of the benefits 
that would otherwise be payable under the plan to the member, 
and 


(b) the entitlement was created 


(i) by assignment of benefits by the member, on or after the 
breakdown of their marriage or common-law partnership, in 
settlement of rights arising out of their marriage or common- 
law partnership, or 


(ii) by a provision of the law of Canada or a province appli- 
cable in respect of the division of property between the mem- 
ber and the individual, on or after the breakdown of their 
marriage or common-law partnership, in settlement of rights 
arising out of their marriage or common-law. partnership, 


the following rules apply: 


(c) except where paragraph (d) applies, the benefits to which the 
individual is entitled are, for the purposes of this Part, deemed to 
be benefits provided and payable to the member, and 


(d) the benefits to which the individual is entitled are, for the 
purposes of this Part, deemed to be benefits provided and paya- 
ble to the individual and not provided or payable to the member 
where 


(i) the entitlement of the individual was created by a provi- 
sion of the law of Canada or a province described in subpara- 
graph (b)(ii), and 
(ii) that provision 

(A) requires that benefits, commence to be paid to the in- 


dividual at a time that may be. different from the. time be- 
nefits commence to be. paid to the member, or 


(B) gives the individual any rights in respect of the bene- 
fits to which the individual is entitled in addition to the 
rights that the individual would have as a consequence of 
an assignment by the member, in whole or in part, of the 
member’s right to benefits under the plan. 
History: Subsec. 8501(5) amended by P.C. 2001-957, s. 9, May 31, 2001, Canada 
Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c.:12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 
Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 19 (inter- 
action with Ontario rule for pension benefits for ex-spouse). 
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Registered Pension Plans Technical Manual: §7.5 (benefits payable after break- 
down of marriage). 


(6) Indirect contributions — Where an employer or an indivi- 
dual makes payments to a trade union or an association of employ- 
ers (in this subsection referred to as the “contributing entity”) to 
enable the contributing entity to make. contributions to a pension 
plan, such portion of a contribution made by the contributing entity 
to the plan as is, reasonably attributable to a payment made to the 
contributing entity by an employer or individual shall, for the pur- 
poses of the conditions in this Part, be considered to be a contribu- 
tion made by the employer or individual, as the case may be, and 
not by the contributing entity: 


Registered Pension Plans Technical Manual: §7.6 (indirect contributions). 


(6.1) Member contributions for unfunded liability — For the 
purposes of the conditions in this Part. (other than subparagraph 
8510(9)(b)(a)), a contribution made by a member of a pension plan 
in respect of a defined benefit provision of the plan is deemed to be 
a current service contribution made by the member in respect of the 
member’s benefits under the provision if 


(a) the contribution cannot, but for this subsection, reasonably 
be considered to be made in respect of the member’s benefits 
under the. provision; 


(b) the contribution is determined by reference to the actuarial 
liabilities under the provision in respect of periods. before the 
time of the contribution; and 


(c) the contribution'is' made pursuant to an’ arrangement 


(1) under which all, or a significant number, of the active 
members of the plan are required to make similar 
contributions, 
(ii) the main purpose of which is to ensure that the plan has 
sufficient assets to pay benefits under the provision, and 
(11) that is approved by the Minister. 
Related Provisions: Reg. 
contribution. 


History: The opening words of subsec. 8501(6.1) amended by P.C. 2007-1443, s. 5, 
September 27, 2007, Canada Gazette, Part Il, October 17, 2007, applicable after June 
23, 2007. 


Subsec: 8501(6.1) added by P.C. 2003-1497, s. 8; October 2, 2003, Canada Gazette, 
Part II, October 22, 2003, applicable to contributions made after 1990. 


8501(6.2) — Contribution is a prescribed eligible 


Registered Pension Plans Technical Manual: §7.7 (member contributions for 
unfunded liability). 


(6.2) Prescribed eligible contributions — For the purpose of 
paragraph 147.2(4)(a) of the Act, a contribution described in sub- 
section (6.1) is a prescribed eligible contribution, 


History: Subsec. 8501(6.2) added by P.C. 2003-1497, s. 8, October 2, 2003, Canada 
Gazette, Part II, October 22, 2003, applicable to contributions made after 1990. 


Registered Pension Plans Technical Manual: §7.7 (member contributions for 
unfunded liability). 


(7) Benefits provided with surplus on plan wind-up — 
Where 


(a) a single amount is paid in full or partial satisfaction of an 
individual’s entitlement to retirement benefits (in this subsection 
referred to as the “commuted benefits”) under a defined benefit 
provision of a registered’ pension plan, 


(b) other benefits are subsequently provided to the individual 
under the provision as a consequence of an allocation, on full or 
partial wind-up of the plan, of an actuarial surplus under the 
provision, 

(c) the other benefits include benefits (in this subsection referred 


to as “ancillary benefits”) that, but for this subsection, would not 
be permissible under this Part, 


(d) if the individual had previously terminated from ‘the provi- 
sion and the conditions in subsection 8304.1(14) were satisfied 
with respect to the termination, it is reasonable to consider that 
all of the ancillary benefits are in:respect of periods before 1990, 
and 


Income Tax’ Regulations 


(e) the Minister has approved the application of this subsection 
in respect of the ancillary benefits, 


for the purpose of determining whether the ancillary benefits are 
permissible under this Part, the individual is considered to have an 
entitlement under the provision to:the commuted benefits: 


History: Subsec. 8501(7) added by P.C. 1998-2256, s. 20, December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable to; benefits: provided after 1996. 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 5 (transfer 
of ancillary benefits to RRSP after commuted value. transferred), 

Registered Pension Plans Technical Manual: §7.8 (benefits provided: with sur- 
plus on plan wind-up). 

Definitions [Reg. 8501]: “active member” —Reg. 8500(1); “benefits” — Reg. 
8501(5)(c); “Canada” —ITA 255, Interpretation Act 35(1); “common-law partner- 
ship” —ITA 248(1); “contributing entity” — Reg. 8501(6); “contribution” — Reg. 
8501(6), (7); “defined benefit provision” — ITA 147.1(1); “employer”, “individual” — 
ITA 248(1); “member” —ITA 147.1(1), Reg. 8300(1), 8500(2); “Minister” — ITA 
248(1); “money purchase provision” — ITA 147.1(1); “prescribed”, “property” —ITA 
248(1); “province” — Interpretation Act 35(1); “registered pension® plan” —ITA 
248(1); “retirement benefits” — Reg. 8500(1); “revocable plan” —ITA 147.1(8); (9), 
147.3(12), Reg. 8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 
8511(2), 8515(9); “single amount” — ITA 147.1(1); “spouse” — Reg. 8500(5); “‘sup- 
plemental plan” — Reg. 8501(4)(a); “surplus” — Reg. 8500(1). 


8502. Conditions applicable to all plans — For the purposes 
of section 8501, the following conditions are apphcahle in respect 
of a pension plan: 


(a) primary purpose — the primary purpose of the plan is to 
provide periodic payments to individuals after retirement and 
until death in respect of their service as employees; 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 94-2 (q.2 —money purchase provision — bridging benefit); 04- 
1 (transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: §8.1 (primary purpose). 


(b) permissible contributions — each contribution made to 
the plan after 1990 is an amount that © 


(i) is paid by a member of the plan in accordance with. the 

plan as registered, where the amount is credited to the mem- 

ber’s account under a money purchase provision of the plan, 

or is paid in respect of the member’s benefits under a defined 
benefit provision of the plan, 


(ii) is paid in accordance with a money purchase Hi a of 
the plan as registered, by an employer with respect to the em- 
ployer’s employees or former employees, 


(iii) is an eligible contribution that is paid in respect of a de- 
fined benefit provision of the plan by an employer with re- 
spect to the employer’s employees or former employees, 


(iv) is transferred to the plan in accordance with any of sub- 
sections 146(16), 146.3(14.1), 147(19) and 147.3(1) to (8) of 
Bey ae or 


trans ried es the Pani in 1 accordance e 7 with any sub- 
ns 146(1 ) 


; de in rey or. deemed i in force set the day of the c 
st Reading Nov. t e 


seeeales 


eg 
tered plans in accordance with any of subsections 14: (16) (from a registered retire- 
ment savings plan), 146. 3(14. 1) (from a registered retirement income ote cabs 
(from:a deferred peti t sharing plan) and 147, ae ‘to (8). is cage vibes an i 


clude transfers from a pooled registered pension plan (PRPP) made ‘easel | 
with new subsection 147.5(20) of the Act. Subsection 147. 5(20) permits the direct 
transfer of an amount from a PRPP account, on behalf of an — sho i 
PRPP member or sae _ or om ie pest ,to-an ; 

of the individual. 


For furth fafiutesid belgeiaihg PRPPs, eile: see ‘the SARE ee 
147.5. ae) 
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(v) 1s acceptable to the Minister and that is transferred.to the 

plan from a pension plan that is maintained primarily for the 

benefit of non-residents ‘in’ ‘respect is services pened 
“ outside Ses 


‘ana! fi the purposes af this slg 


E (vi) an eligible, contribution i is a, contribution that j is paid by 
an employer in respect of a defined benefit provision of a 
pension plan is where it is an eligible contribution under sub- 
section 147, 2(2) of the ‘Act or, in the case of a plan in which 
“Her Majesty in right of’ Canada or a province is a participat- 
ing employer, would be an eligible contribution under sub- 
section 147.2(2) of the’ Act if all amounts held'to the credit of 
the plan in the accounts of Canada or the province were ex- 

' cluded ‘from the assets of the plan, and 


(vii) the portion of each, contribution that is made by Her 
Majesty in right of Canada or of a province, or by a person 
described in paragraph 4802(1)(d), in respect of a defined 
benefit provision ‘of the ‘plan'and that can reasonably be con- 
sidered to be made with respect to one or more employees or 
former employees of another person is deemed to ash a contri- 
bution .made by. that other person;, 


Related Provisions: Reg, 850102)(a) — Revocation of see for failure to comply 
with conditions; Reg. 8510(6) — Special rules — specified multi-employer plan. 
History: Subpara. 8502(b)(vii). amended by P.C. 2011-936,,s. 26, September 2, 2011), 
Canada Gazette, Part II, October 12, 2011, applicable after 2004. 


Subpara. 8502(b)(iv) amended to add reference to ITA subsec. 146. 3(14. 1), by P.C. 
2005-1508, subséc. 26(1))'August 31, 2005,:Canada Gazette, — Il; September 21, 
2005, applicable after: 2003. 


Registered Plans Directorate Newstetters: ‘91:4R \(registration rules for money 
purchase provisions); 93-2 (foreign service). 
Registered Pension, Plans Technical Manual: §8.2 (pennissible sensations): 


(c) permissible benefits — the plan does not provide for, and 
its terms are such ‘that it will not under ‘any circumstances pro- 
vide for, any benefits other than. benefits 


(i) that are provided under one or more defined peter provi- 
sions and are in accordance with ‘subsection 8503(2), 
paragraphs, 8503(3)(c) and (e) to (i) and section 8504, 


(ii) that are provided under one or more money purchase pro- 
visions and are in accordance with subsection 8506(1), 


(iii) that the plan is required to provide by reason.of.a desig; 
nated provision of the law of Canada or a province, or that 
the plan would be required to’ provide if each such provision 
were applicable to the plan with respect to” all its members, 
~and © 


(iy), that the plan is ; required to provide to an individual who 
is a spouse or common-law partner or former spouse,or,com- 
mon-law partner of a member of the plan by reason of a pro- 
vision of the law of Canada or a province applicable in re- 
spect of the division of property between the member and the 


Reg. 
S. 8502(d) 


individual, on or. after the breakdown of their marriage or 
common-law. partnership, in: settlement’ of rights ‘arising out 

_ of their, marriage: or, common-law partnership; 
Related’ Provisions: ‘Reg. 8503(9)(f) ““ Re-employed’ member} Reg:''8509(2)'— 
Conditions applicable after 1991 to benefits under grandfathered’ plan; Reg. 8509(4) — 
Grandfathered. plan —,Minister may exempt-certain benefits; Reg: 8510(6)— Special 
rules — specified multi-employer plan; Reg. 8513 — 5 Hestennied provision of the law 
of Canada or a province. 
History: Subpara: 8502(c)(iv) amended by P.C):2001-957, 'subsec.' 10(1), May 31, 
2001; Canada Gazette; Part Il, June:20; 2001, applicable to 2001 et seg., except that if 
a taxpayer and a,person have,jointly elected pursuant,to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c..12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable’ taxation year’ et seq. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions), 98- 2} (treating! excess member contributions under a registered 
pension: plan); 04-1 (transfer from ai defined benefit provision).: 


Registered’ Pension Plans Technical Manual: §8.3 (petmtissible benefits). 


(d) permissible distributions — each | distribution that is 
made from the plan is 


(i) a payment | of benefits in accordance with the plan as 
registered, 


(ii) a. transfer of property. held in-connection with the plan 
where the; transfer..is, made. in- accordance, with, subsection 
147.3(3), (4.1), (7.1) or. (8) of the Act, 


(iii) a return of all.or a-portion of the contributions. made by a 
member.of the, plan or.an employer, who. participates in the 
plan, where the payment is made to avoid the revocation of 
the registration, of the plan, 


(iv) a return of all or.a portion of the contributions made by.a a 
member of the plan under.a-defined. benefit provision of the 
plan, where, the..return of. contributions is pursuant to. an 
amendment to the plan that also reduces the future contribu- 
tions. that would. otherwise be required to be made under the 
provision: by :members, 

(v) a payment of interest (computed ‘at a rate not exceeding a 
reasonable rate) in respect of contributions ‘that are returned 
as described in subparagraph (iv), 

(vi) a payment in full or partial satisfaction of the interests of 
a person in an actuarial surplus that relates to a defined bene- 
fit provision of the plan, 


(vii) a payment to an employer of property held:in connec- 
tion with a money, purchase, provision of the plan, 


(viii) where the Minister has, under subsection 8506(2.1), 
waived the” application’-of the ‘condition’ in’ paragraph 
8506(2)(b.1).in respect of a money purchase provision of the 
plan, a payment under the provision of an amount acceptable 
to the Minister, 126% 


(ix) a payment, other than a payment described in subpara- 
graph (i); with respect toa member of a single amount that 
the plan is required to:make because of the Pension Benefits 
Standards:Act, 1985 or a similar law ofa province, where the 
. single amount iis not transferred directly: to another registered 
pension plan, a registered retirement savings plan or a regis- 
tered retirement income fund, or 


_.(x) the portion of the IPP minimum amount for an individual 
that is not described, in subparagraph (i). 

Related Provisions; ITA 146(21:2) — Saskatchewan Pension Plan account deemed 
to,be RRSP for: purposes. of regulations; ITA, 147.5(12) — Pooled registered pension 
plan. deemed to be RRSP for purposes of regulations; Reg. 8500(9) — Transfer of sig- 
nificant number of members to new pension. plan; Reg. 8501(2)(a) — Revocation of 
plan for failure to comply with ‘conditions. 
History: Subpara. 8502(d)(x) added by 2011, c. “24, s. 95, applicable to 2012 et seq. 


Subpara. 8502(d)(ix) added by P.C. 2007-1443, s. 6, September 27, 2007, Canada Ga- 
zette, Part’ II, October 17, 2007, applicable to payments made after March 20, 2002. 


Subpara. 8502(d)(i) amended by P.C. 2003-1497, subsec. 9(1), October 2, 2003, Can- 
ada Gazette; Part Il, October 22, 2003; applicable to transactions that occur after 1998. 


Subpara. 8502(d)(ii) ‘amended ‘and subpara. 8502(d)(viii) added by P.C.:1995-17, sub- 
secs. 10(1) and (2), January 11, 1995, Canada Gazette, Part Il, January 25, 4995. Sub- 
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para. 8502(d)(ii) is applicable with respect to distributions made from a pension plan 
after 1990 and subpara. 8502(d)(viii) is applicable after April 5, 1994. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 96-3 (flexible pension plans); 09-1 (administrative relief proce- 
dures for retroactive lump-sum catch-up payments). 


Registered Pension Plans Technical Manual: §8.4 (permissible distributions). 
(e) payment of pension — the plan 


(i) requires that the retirement benefits of a member under 
each benefit provision of the plan begin to be paid not later 
than the end of the calendar year in which the member attains 
71 years of age except that, 


(A) in the case of benefits provided under a defined bene- 
fit provision, the benefits may begin to be paid at any 
later time that is acceptable to the Minister, if the amount 
of benefits (expressed on an annualized basis) payable 
does not exceed the amount of benefits that would be pay- 
able if payment of the benefits began at the end of the 
calendar year in which the member attains 71 years of 
age, and 


(B) in the case of benefits provided under a money 
purchase provision in accordance with paragraph 
8506(1)(e.1), the benefits may begin to be paid not later 
than the end of the calendar year in which the member 
attains 72 years of age, and 


(ii) provides that retirement benefits under each benefit pro- 
vision are payable not less frequently than annually; 


History: Subpara. 8502(e)(i) amended by 2007, c. 29, s. 34, applicable after 2006. 


Subpara. 8502(e)(i) amended by P.C. 2005-1508, subsec. 26(2), August 31, 2005, Can- 
ada Gazette, Part Il, September 21, 2005, applicable after 2003. 


Cl. 8502(e)(i)(A) amended by P.C. 1998-2256, s. 21, December 16, 1998, Canada Ga- 
zette, Part II, January 6, 1999, applicable after 1996, except that 


(a) subject to paragraph (b), cl. 8502(e)(i)(A), as amended, applies in respect of 
benefits provided to an individual who attained 70 years of age before 1997 or 69 
years of age in 1996 as though the reference in that clause to “69 years of age” 
were a reference to “71 years of age” and “70 years of age” respectively; and 


(b) where retirement benefits under a pension plan are provided to an individual by 
means of an annuity contract issued before March 6, 1996 and, under the terms and 
conditions of the contract as they read immediately before that day, 


(i) the day on which annuity payments are to begin under the contract is fixed 
and determined and is after the year in which the individual attains 


(A) 69 years of age, where the individual had not attained that age before 
1997, or 


(B) 70 years of age, where the individual attained 69 years of age in 1996, 
and 


(ii) the amount and timing of each annuity payment are fixed and determined, 


cl: 8502(e)(G)(A), as amended, applies in respect of the benefits as though the refer- 
ence in that clause to “69 years of age” were a reference to “71 years of age”. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §8.5 (payment of pension). 


(f) assignment of rights — the plan includes a stipulation 
that no right of a person under the plan is capable of being as- 
signed, charged, anticipated, given as security or surrendered, 
and, for the purposes of this condition, 


(i) assignment does not include 


(A) assignment pursuant to a decree, order or judgment of 
a competent tribunal or a written agreement in settlement 
of rights arising out of a marriage or common-law part- 
nership between an individual and the individual’s spouse 
or common-law partner or former spouse or common-law 
partner, on or after the breakdown of their. marriage or 
common-law partnership, or 


(B) assignment by the legal representative of a deceased 
individual on the distribution of the individual’s. estate, 
and 
(ii) surrender does not include a reduction in benefits to 
avoid the revocation of the registration of the plan; 


Related Provisions: ITA 147(2)(e) — Parallel rules for DPSPs. 
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History: Cl. 8502(f)(i)(A) amended by P.C. 2001-957, subsec. 10(2), May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seg., except that if a 
taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year ef seq. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §8.6 (assignment of rights). 


(g) funding media — the arrangement under which property is 
held in connection with the plan is acceptable to the Minister; 
Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 98-1 (simplified pension plans). 
Registered Pension Plans Technical Manual: §8.7 (funding media). 


(h) investments — the property that is held in connection with 
the plan does not include 


(i) a prohibited investment under subsection 8514(1), 


(ii) at any time that the plan is subject to the Pension Benefits 
Standards Act, 1985 or a similar law of a province, an invest- 
ment that is not permitted at that time under such laws as 
apply to the plan, or 


(ili) at any time other than a time referred to in subparagraph 
(ii), an investment that would not be permitted were the plan 
subject to the Pension Benefits Standards Act, 1985; 
Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions. 
Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §8.8 (investments). 


(i) borrowing — a trustee or other person who holds property 
in connection with the plan does not borrow money for the pur- 
poses of the plan, except where 


(i) the borrowing is for a term not exceeding 90 days, 


(ii) the borrowing is not part of a series of loans or other 
transactions and repayments, and 


(iii) none of the property that is held in connection with the 
plan is used as security for the borrowed money (except 
where the borrowing is necessary to provide funds for the 
current payment of benefits or the purchase of ‘annuities 
under the plan without resort to a distressed sale of the pro- 
perty that is held in connection with the plan), 


or where 


(iv) the money is borrowed for the purpose of acquiring real 
property that may reasonably be considered to be acquired 
for the purpose of producing income from property, 


(v) the aggregate of all amounts borrowed for the purpose of 
acquiring the property and any indebtedness incurred as’ a 
consequence of the acquisition of the property does not ex- 
ceed the cost to the person of the property, and 


(vi) none of the property that is held in connection with the 
plan, other than the real property, is used as security for the 
borrowed money; 


Related Provisions: ITA 248(10) — Series of transactions: Reg. 8501(2)(a) — Rev- 
ocation of plan for failure to comply with conditions. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §8.9 (borrowing). 


(j) determination of amounts — except as otherwise pro- 
vided in this Part, each amount that is determined in connection 
with the plan is determined, where the amount is based on as- 
sumptions, using such reasonable assumptions as are acceptable 
to the Minister, and, where actuarial principles are applicable to 
the determination, in accordance with generally accepted actua- 
rial principles; 

Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 

with conditions. 
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Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 94-3R (using assumptions to compute the present value of bene- 
fits); 95-5 (conversion of a defined benefit provision to a money purchase provision); 
96-3 (flexible pension plans). 


Registered Pension Plans Technical Manual: §8.10 (determination of amounts). 


(k) transfer of property between provisions — property 
that is held in connection with.a benefit provision of the plan is 
not made available to pay benefits under another benefit provi- 
sion of the plan (including another benefit provision that re- 
places the first benefit provision), except where the transaction 
by which the property is made so available is such that if the 
benefit provisions were in separate registered pension plans, the 
transaction would constitute a transfer of property from one plan 
to the other in accordance with any of subsections 147.3(1) to 
(4.1), (6)5 (7.1) and (8) of the Act; 


Related Provisions: Reg. 8501(2)(a) — Revocation of plan for failure to comply 
with conditions. ° 


History: Para. 8502(k) amended to add reference to “(7.1)” by P.C. 2003-1497, sub- 
sec. 9(2), October 2, 2003, Canada Gazette, Part II, October 22, 2003, applicable to 
transactions that occur after 1998. 


Para. 8502(k) amended by P.C. 1995-17, subsec. 10(3), January 11, 1995, Canada Ga- 
zetté, Part II, January 25, 1995, applicable with respect to transactions occurring after 
1990. 


Registered Plans Directorate Newsletters: 95-5 (conversion of a defined benefit 
provision to a money purchase provision); 04-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §6.1 (qualifying transfers); §8.11 
(transfer of property between provisions). 


(1) appropriate pension adjustments — the plan terms are 
not such that an amount that is, determined, under Part LX XXIII 
in respect of the plan would be inappropriate having regard to 
the provisions of that Part read as a whole and the purposes for 
which the amount is determined; and 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 01-3 (tailored individual pension plan). 


Registered Pension Plans Technical Manual: §8.12 (appropriate pension 
adjustments). 


(m) participants in GSRAs — no individual who, at any time 
after 1993, is entitled, either absolutely or contingently, to bene- 


fits under the plan by reason of employment with an employer — 


with whom the individual is connected is entitled at that time, 
either absolutely or contingently, to benefits under a govern- 
ment-sponsored retirement arrangement (as defined in subsec- 
tion 8308.4(1)). ae 


Related Provisions: Reg. 8501(2)(a)-— Revocation of plan for failure to comply 
with conditions. 


History: Para. 8502(m) added by P.C. 1996-911, s. 15, June 20, 1996 Canada Gazette, 
Part II, July 10, 1996, applicable after 1993. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §8.13 (participants in GSRAs). 


Definitions [Reg. 8502]: “amount”, “annuity” — ITA 248(1); “benefit provision” — 
Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “borrowed money” — ITA 248(1); “cal- 
endar year” — Interpretation Act 37(1)(a); “Canada” —ITA 255, Interpretation Act 
35(1); “common-law partnership” — ITA 248(1); “connected” — Reg. 8500(3); “con- 
tribution” — Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); “designated 
provision of the law of Canada or a province” — Reg. 8513; “eligible contribution” — 
Reg. 8502(b)(vi), 8510(6)(a); “employee”, “employer”, “employment” — ITA 248(1); 
“Her Majesty” — Interpretation Act 35(1); “IPP minimum amount’ — Reg. 8500(1); 
“«ndividual” — ITA 248(1); “member” —ITA-147.1(1), Reg. 8300(1), 8500(2); “Min- 
ister? - ITA 248(1); “money purchase provision” —ITA 147.1(1); “non-resident” — 
ITA 248(1); “participating employer” —ITA 147.1(1); “person” — ITA 248(1); “pro- 
hibited investment” — Reg. 8514(1); “property’”” —ITA 248(1); “province” — Inter- 
pretation Act 35(1); “registered pension plan” —ITA 248(1); “registered retirement 
income fund”? —ITA 146.3(1), 248(1); “registered retirement savings plan’ —ITA 
146(1), (21.2), 147.5(12), 248(1); “retirement benefits” — Reg. 8500(1); “security” — 
Interpretation Act 35(1); “series” —ITA 248(10); “spouse” — Reg. 8500(5); “sur- 
plus” — Reg. 8500(1); “written” — Interpretation Act 35(1)“writing”. 


$503. Defined benefit provisions — (1) Net contribution ac- 
counts — In this section and subsection 8517(2), the net contribu- 
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tion account of a member of a pension plan in relation to a defined 
benefit provision of the plan is an account that is 


(a) credited with 


(i) the amount of each contribution that is made by the mem- 
ber to the plan in respect of the provision, 


(ii) each amount that is transferred on behalf of the member 
to the plan in respect of the provision in accordance with any 
of subsections 146(16), 147(19) and 147.3(2) and (5) to (7) 
of the Act, 


(iii) such portion of each amount. that is transferred to the 
plan in respect of the provision in accordance with subsec- 
tion 147.3(3) of the Act as may reasonably be considered to 
derive from contributions that are made by the member to a 
registered pension plan or interest (computed at a reasonable 
rate) in respect of such contributions, 


(iv) the amount of any property that was held in connection 
with another benefit provision of the plan and that has been 
made available to provide benefits under the provision, to the 
extent that if the provisions were in separate registered pen- 
sion plans, the amount would be included in the member’s 
net contribution account by reason of subparagraph (ii) or 
(iii), and 

(v) interest (computed at a reasonable rate determined by the 
plan..administrator).in respect of each period. throughout 
which the account has a positive balance; and. 


(b) charged with 


(i) each amount that is paid under the provision with respect 
to the member, otherwise than in respect of an actuarial sur- 
plus under the provision, 


(ii) the amount of any property that is held in connection 
with the provision (other than property that is in respect of an 
actuarial surplus under the provision) and that is made avail- 
able to provide benefits with respect’ to the member under 
another benefit provision of the plan, and 


(ii) interest (computed at a reasonable rate determined by the 
plan administrator) in respect of each period throughout 
which the account has a negative balance. 


History: Subparas. 8503(1)(b)(i) and (ii) amended by P.C. 1995-17, subsec. 11(1), 
January 11, 1995, Canada Gazette, Part I, January 25, 1995, applicable after 1988. 


Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §9.1 (net contribution account). 


(2) Permissible benefits — For the purposes of paragraph 
8502(c), the following benefits may, subject to the conditions set 
out in respect of each benefit, be provided under a defined benefit 
provision of a pension plan: 


(a) lifetime retirement benefits — lifetime retirement bene- 
fits provided to a member where the benefits are payable in 
equal periodic amounts, or are not so payable only by reason 
that 


(i) the benefits payable to a member after the death of the 
member’s spouse or common-law partner are less than the 
benefits that would be payable to the member were the mem- 
ber’s spouse or common-law partner alive, 
(ii) the plan provides for periodic cost-of-living adjustments 
to be made to the benefits, where the adjustments 
(A) are determined in such a manner that they do not ex- 
ceed cost-of-living adjustments warranted by increases in 
the Consumer Price Index after the benefits commence to 
be paid, 
(B) consist of periodic increases at a rate not exceeding 4 
per cent per annum after the time the benefits commence 
to be paid, . 
(C).are based on the rates of return on a specified pool of 
assets after the benefits commence to be paid, or 
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(D) consist of any combination of adjustments described 
in clauses (A) to (C), 


and, in the case of adjustments described in clauses (C) and 
(D), the present value (at the time the member’s benefits 
commence to be paid) of additional benefits that can reasona- 
bly be expected to be paid as a consequence of the adjust- 
ments does not exceed the greater of 


(E) the present value (at the time the member’s benefits 
commence to be paid) of additional benefits that could 
reasonably be expected to be paid as a consequence of 
adjustments warranted by increases in the Consumer 
Price Index after the member’s benefits commence to be 
paid, and 


(F) the present value (at the time the member’s benefits 
commence to be paid) of additional benefits that would be 
paid as a consequence of adjustments at a fixed rate of 4 
per cent per annum after the time the member’s benefits 
commence to be paid, 


(iii) where the plan does not provide for periodic cost-of-liv- 
ing adjustments to be made to the benefits, or provides only 
for such adjustments as are described in clause (ii)(A) or (B), 
the plan provides for cost-of-living adjustments to be made 
to the benefits from time to time at the discretion of any per- 
son, where the adjustments, together with periodic cost-of- 
living adjustments, if any, are warranted by increases in the 
Consumer Price Index after the benefits commence to be 
paid, 

(iv) the amount of the benefits is increased as a consequence 
of additional lifetime retirement benefits becoming provided 
to the member under the provision, 


(v) the amount of the benefits is determined with a reduction 
computed by reference to the member’s age, duration of ser- 
vice, or both (or with any other similar reduction), and the 
amount is subsequently adjusted to reduce or eliminate the 
portion, if any, of the reduction that is not required for the 
benefits to comply with the conditions in paragraph (3)(c), 


(vi) the amount of the benefits is determined with a reduction 
computed by reference to the following benefits and the 
amount is subsequently adjusted to reduce or eliminate the 
reduction: 


(A) disability benefits to which the member is entitled 
under the Canada Pension Plan or a provincial pension 
plan as defined in section 3 of that Act, 


(B) benefits to which the member is entitled under an em- 
ployees’ or workers’ compensation law of Canada or a 
province in respect of an injury or disability, or 


(C) benefits to which the member is entitled pursuant to a 
sickness or accident insurance plan or a disability insur- 
ance plan, 


(vii) the amount of the benefits is determined with a reduc- 
tion computed by reference to other benefits provided under 
the provision in respect of the member that are permissible 
under paragraph (c), (d), (k) or (n), and the amount is subse- 
quently adjusted to reduce or eliminate the reduction, 


(vili) the amount of the benefits is reduced as a consequence 
of benefits that are permissible under paragraph (c), (d), (k) 
or (n) becoming provided under the provision in respect of 
the member, 


(ix) the amount of the benefits payable to the member while 
the member is in receipt of remuneration from a participating 
employer is less than the amount of the benefits that would 
otherwise be payable to the member if the member were not 
in receipt of the remuneration, or 


(x) the amount of the benefits is adjusted in accordance with 
plan terms that were submitted to the Minister before April 
19, 2000, where the benefits have commenced ‘to be paid 
before 2003 and the adjustment is approved by the Minister; 
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(b) bridging benefits — bridging benefits provided to a mem- 
ber where 


(i) the bridging benefits are payable for a period beginning 
no earlier than the time lifetime retirement benefits com- 
mence to be paid under the provision to the member and end- 
ing no later than the end of the month immediately following 
the month in which the member attains 65 years of age, and 


(ii) the amount of the bridging benefits payable for a particu- 
lar month does not exceed the amount that is determined for 
that month by the formula 


Ax (1.0025 xB) xC x? 


where 


A is the amount (or a reasonable estimate thereof) of public 
pension benefits that would be payable to the member for 
the month in which the bridging benefits commence to be 
paid to the member if 


(A) the member were 65 years of age throughout that 
month, 


(B) that month were the first month for which public 
pension benefits were payable to the member, 


(C) the member were entitled to the maximum amount 
of benefits payable under the Old Age Security Act, 
and 


(D) the member were entitled to that proportion, not 
exceeding 1, of the maximum benefits payable under 
the Canada Pension Plan (or a provincial plan as de- 
fined in section 3 of the Canada Pension Plan) that 
the total of the member’s remuneration for the 3 calen- 
dar years in which the remuneration is the highest is of 
the total of the Year’s Maximum Pensionable Earn- 
ings for those 3 years (or such other proportion of re- 
muneration to Year’s Maximum Pensionable Earnings 
as is acceptable to the Minister), 


(A) except where clause (B) is applicable, the number 
of months, if any, from the date on which the bridging 
benefits commence to be paid to the member to the 
date on which the member attains 60 years of age, and 


(B) where the member is totally and permanently dis- 
abled at the time the bridging benefits commence to be 
paid to the member and the member was not, at any 
time after 1990, connected with an employer who has 
participated in the plan, nil, 


C is the greatest of all amounts each of which is the ratio of 
the Consumer Price Index for a month not before the 
month in which the bridging benefits commence to be 
paid to the member and not after the particular month, to 
the Consumer Price Index for the month in which ‘the 
bridging benefits commence to be paid to the. member, 
and 

D is 

(A) except where clause (B) is applicable, the lesser of 
10 and 


(I) where the member was not, at any time after 
1990, connected with an employer who has partici- 
pated in the plan, the aggregate of all amounts each 
of which is the duration (measured in years, includ- 
ing any fraction of a year) of a period that is pen- 
sionable service of the member under the provi- 
sion, and 


(II) in any other case, the aggregate that would be 
determined under subclause (1) if the duration of 
each period were multiplied by a fraction (not 
greater than 1) that measures the services rendered 
by the member throughout the period to employers 
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who’ participate in the plan as a proportion of the 
services that: would. have been rendered by the 
member throughout the period to’ such: employers 
had the member rendered services on a full-time 
basis, and 


(B) where the member is totally and permanently dis- | 


abled at the time at which the bridging benefits com- 
mence to be paid to the: member:and’ the member was 
not, at any time after | 1990, connected ‘with an em- 
ployer who has participated in the plan, 10; 


(c) guarantee period — retirement benefits (in this paragraph 
referred to as “continued, retirement benefits”) provided to one 
or, more beneficiaries of a member who dies after retirement be- 


nefits,under the provision commence. to be paid to the member — 


where . 


beginning after the death of the: member and ending 


(A) if retirement benefits permissible under paragraph (d) 
are provided under the provision to a spouse or common- 
law partner or former spouse or common-law partner of 
the member, no later than five years, and 


~ (B) in any other case, no later than 15 years 


after. the. day on. which. retirement benefits commence to be — 


paid under the provision to the member, and 


(ii) the aggregate amount: of continued ‘retirement benefits 
“payable under the provision for each month does not exceed 
the amount of retirement benefits that would have been paya- 
ble under the provision for the month to the member if the 
member were alive; 


(d) post-retirement survivor benefits — retirement bene- 
fits (in this paragraph referred to as “survivor retirement bene- 
fits”) provided to one or more beneficiaries of a member who 
dies after retirement benefits under the provision commence to 
be paid to the member where 


(i) each beneficiary is, at the time of the member’s death, a 
spouse; a common-law partner, a former spouse, a former 
common-law partner or a dependant, of the member, 


(ii) the survivor retirement benefits provided to a spouse or 
common-law partner or former spouse or common-law part- 
ner are payable for a period beginning ‘after the death of the 
member and ending with the death of the spouse or common- 
law partner or former spouse or common-law partner, 


(iii) the survivor retirement. benefits provided to a dependant 


are payable for a period beginning after the death of the | 


member and ending no later than at the end of the depen- 
dant’s eligible survivor benefit period, 


(iv) the amount of survivor retirement benefits payable for 
each month to a beneficiary does not exceed 6673 per cent of 
the amount of retirement benefits that would have been paya- 
ble under the provision for the month to the member if the 
member were alive, and 


' (vy) the aggregate amount of survivor retirement benefits and _ 


other retirement benefits payable under the provision for 
each month to beneficiaries of the member does not exceed 
the amount of retirement benefits that would have been paya- 
ble under the provision for the month to the member if the 
member were alive; 


(e) pre-retirement survivor benefits — retirement benefits 
(in this paragraph referred to as “survivor retirement benefits”) 
provided to: one or more beneficiaries ofa member who dies 


before retirement benefits under the provision commence to be — 


paid to the member where 


(i) no other benefits (other than:benefits permissible under 
paragraph (g),' (j); (1) or (n)) are payable as a consequence 
of the member’s death, 
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(ii) each beneficiary is, at the time of the member’s death, a 
spouse, a common-law partner, a former spouse, a former 
common-law partner or a.dependant, of the member, 


(iii) the survivor retirement benefits provided to'a spouse or 
common-law partner are payable for ja period beginning after 
the death of the member and, ending with the death of the 
spouse or common-law partner or former spouse or common- 
law partner, 


(iy) the survivor retirement benefits provided to a dependant 
are payable for a period beginning after the death of the 
member and ending no later than at the end of the depen- 
dant’s eligible survivor benefit period, 


(vy) the amount of survivor retirement, benefits payable for a 
month to a beneficiary does not exceed 667/3 per cent of the 
amount that is determined in respect of the month by the 
formula set out in subparagraph (vi), and 


(vi) the aggregate amount of survivor retirement benefits 
payable under the proyision for a particular month to benefi- 
ciaries of the member does not exceed the amount that is de- 
termined for the particular month by the formula 


(A + B) 
——xC 
12 
where 


A is the amount (expressed on an annualized basis) of life- 
time retirement benefits that accrued under the provision 
to the member as of the member’s day of death, deter- 
mined without any reduction computed by reference to 
the member’s, age, duration of service, or both, and with- 
out any other similar reduction, 


Bis) in the ‘case'of a member who attains 65 years of age 
before the member’s death or who was, at any time after 
1990, connected with an’ employer who has participated 
in the plan, nil,-and,-otherwise, the amount, if,any, by 
which the lesser. of 


(A), the amount (expressed onan annualized basis) of 
lifetime retirement benefits that could reasonably be 
expected to have accrued to the member to the day on 
which the member would have attained.65. years of 
age if the member had survived to that day and contin- 
ued in employment and if the member’s rate of remu- 
neration had not increased after the member’s day of 
death, and 


(B) the amount, if any, by which */ of the Year’s Max- 
imum Pensionable Earnings for the calendar year in 
which the member dies exceeds such amount as is re- 
quired by the Minister to be determined in respect of 
benefits provided, as a consequence of the death of the 

‘member, under’ other benefit ‘provisions of the plan 
and under benefit provisions of other registered pen- 
sion plans 


exceeds the amount determined for A, and 


C is the greatest of all amounts each of whichis the ratio of 
the Consumer Price Index for a month not. before the 
month in which the member.dies and not after the, particu- 
lar month, to the Consumer Price Index for the month in 
which the member dies; ' 


(f) pre-retirement survivor benefits — alternative 


rule — retirement benefits (in this paragraph referred to as “sur- 
vivor benefits’’) provided to a beneficiary of amember who dies 


before retirement benefits under the defined, benefit provision 
commence to be paid to the member where 
(i) no other benefits (other than benefits permissible under 
paragraph (g), (j), (1.1) or (n)) are payable as a consequence 
of the member’s death, 


(ii) the beneficiary:is a’spouse or common-law partner or for- 
mer spouse: or common-law partner of the member, 
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(ili) the survivor benefits are payable for a period beginning 
not later than the later of 


(A) the day that is one year after the day of death of the 
member, and 


(B) the end of the calendar year in which the beneficiary 
attains 71 years of age, 


and ending with the death of the beneficiary, 


(iv) the survivor benefits would be in accordance with para- 
graph (a) if the beneficiary were a member of the plan, and 


(v) the present value (at the time of the member’s death) of 
all benefits provided as a consequence of the member’s death 
does not exceed the present value (immediately before the 
member’s death) of all benefits that have accrued under the 
provision with respect to the member to the day of the mem- 
ber’s death; 


(g) pre-retirement survivor benefits — guarantee pe- 
riod — retirement benefits provided to one or more individuals 
as a consequence of the death of a person who 


(i) is a beneficiary of a member who died before retirement 
benefits under the provision commenced to be paid to the 
member, 


(ii) was, at the time of the member’s death, a spouse or com- 
mon-law partner or former spouse or common-law partner of 
the member, and 


(iii) dies after the member’s death, 


where the benefits would be in accordance with paragraph (c) if 
the person were a member of the plan; 


(h) lump-sum payments on termination — the payment, 
with respect to a member in connection with the member’s ter- 
mination from the plan (otherwise than by reason of death), of 
one or more single amounts where 


(i) the payments are the last payments to be made under the 
provision with respect to the member, 
(ii) if subparagraph (iii) is not applicable, each single amount 
does not exceed the balance in the member’s net contribution 
account immediately before the time of payment of the single 
amount, and 
(iii) if 
(A) the Minister has, pursuant to subsection (5), waived 
the application of the conditions in paragraph (4)(a) in re- 
spect of the provision, or 


(B) the member’s contributions under the provision for 
each calendar year after 1990 would have been in accor- 
dance with paragraph (4)(a) if the reference in clause 
(i)(B) thereof to “70 per cent” were read as a reference to 
“50 per cent’, 


each single amount does not exceed the amount that would 
be the balance in the member’s net contribution account im- 
mediately before the time of the payment of the single 
amount if, for each current service contribution made by the 
member under the provision, the account were credited at the 
time of the contribution with an additional amount equal to 
the amount of the contribution (other than the portion of the 
contribution, if any, paid in respect of one or more periods 
that were not periods of regular employment and that would 
not have been required to be paid by the member if the peri- 
ods were periods of regular employment); 


(i) payment of commuted value of benefits on death 
before retirement— the payment of one or more single 
amounts to one or more beneficiaries of a member who dies 
before retirement benefits under the provision commence to be 
paid to the member where 


(i) no retirement benefits are payable as a consequence of the 
member’s death, and 


(ii) the aggregate of all amounts, each of which is such a sin- 
gle amount (other than the portion thereof, if any, that can 
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reasonably be considered to be interest, computed at a rate 
not exceeding a reasonable rate, in respect of the period from 
the day of death of the member to the day the single amount 
is paid), does not exceed the present value, immediately 
before the death of the member, of all benefits that have ac- 
crued under the provision with respect to the member to the 
day of the member’s death; 


(j) lump sum payments on death — the payment of one or 
more single amounts after the death of a member where 


(i) the payments are the last payments to be made under the 
provision with respect to the member, 


(ii) if the member dies before retirement benefits under the 
provision commence to be paid to the member and no retire- 
ment benefits are payable as a consequence of the member’s 
death, the aggregate amount to be paid at any time complies 
with whichever of the conditions in subparagraphs (h)(ii) and 
(iii) would be applicable if the single amounts were paid in 
connection with the member’s termination from the plan oth- 
erwise than by reason of death, and 


(iii) if subparagraph (ii) is not applicable, the aggregate 
amount to be paid at any time does not exceed the balance, 
immediately before that time, in the member’s net contribu- 
tion account in relation to the provision; 


(k) additional post-retirement death benefits — retire- 
ment benefits (in this paragraph referred to as “‘additional death 
benefits”) payable after the death of a member who dies after 
retirement benefits under the provision commence to be paid to 
the member where the additional death benefits are 


(i) retirement benefits provided to a spouse or common-law 
partner or former spouse or common-law partner of the 
member that are in excess of the benefits that are permissible 
under paragraph (d), but that would be permissible under that 
paragraph if the reference in subparagraph (d)(iv) to ‘667 
per cent” were read as a reference to “100 per cent”, 


(ii) retirement benefits provided to one or more beneficiaries 
of the member that are in excess of the benefits that are per- 
missible under paragraph (c), but that would be permissible 
under that paragraph if it were read without reference to 
clause (i)(A) thereof, or 


(111) a combination of retirement benefits described in subpar- 
agraphs (i) and (ii), 


and where 


(iv) the additional death benefits are provided in lieu of a 
proportion of the lifetime retirement benefits that would oth- 
erwise be payable under the provision to the member, and 


(v) the present value of all benefits provided under the provi- 
sion with respect to the member does not exceed the present 
value of the benefits that would be provided if 


(A) the amount of the member’s lifetime retirement bene- 
fits were determined without any reduction. dependent on 
the benefits payable after the death of the member or on 
circumstances that are relevant in determining such death 
benefits, 


(B) the maximum amount of retirement benefits that are 
permissible under paragraph (d) were payable to the 
member’s spouse or common-law partner or former 
spouse or common-law partner after the death of the 
member, and 


(C) those present values were determined as of 


(1) except where subclause (II) applies, the particular 
time at which retirement benefits under the provision 
commence to be paid to the member, and 


(II) where the additional death benefits become pro- 
vided after the particular time, the time at which the 
additional death benefits become provided; 
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(1) additional bridging benefits — bridging benefits in ex- 
cess of bridging benefits that are permissible under paragraph 
(b) (referred to in this paragraph as “additional bridging bene- 
fits”) provided to a member where 


(i) the additional bridging benefits would be permissible 
under paragraph (b) if 


(A) the formula in subparagraph (b)(ii) were replaced by 
the formula “A/12 x C”, and 


(B) the description of A in subparagraph (b)(ii) were read 
as follows: ; 


“Ais 40% of. the Year's Maximum. Pensionable 
Earnings for the year in which the bridging bene- 
«fits commence to be paid to the member,” 


(ii) the additional bridging benefits are provided in lieu of all 
or a proportion of the benefits that would otherwise be paya- 
ble under the provision with respect to the member, and 


(iii) the present value (at the time retirement benefits under 
the provision commence to be paid to the member) of all be- 
nefits provided under the provision with respect to the mem- 
ber does not exceed the present value (at that time) of the 
benefits that would be so provided if the additional bridging 
benefits were not provided; 


(1.1) survivor bridging benefits — retirement benefits (in 
this paragraph referred to as “survivor bridging benefits”) pro- 
vided to a beneficiary of a member after the death of the mem- 
ber where 


(i) the beneficiary is a spouse or common-law partner or for- 
mer spouse or common-law partner of the member, 


(ii) the survivor bridging benefits are payable at the election 
of the beneficiary, and 


(iii) the survivor bridging benefits would be in accordance 
_ with paragraph (1) if the beneficiary were a member of the 
plan; 
(m) commutation of benefits — the payment with respect to 
a member of a single amount in full or partial satisfaction of the 
member’s entitlement to other benefits under the provision, 
where the single amount’ does not exceed the total of 


(i) the present value (at the particular time determined in ac- 
cordance with subsection (2.1)) of 


(A) the other benefits that, as a consequence of the pay- 
ment, cease to be provided, and 


(B) benefits, other than benefits referred to in clause (A), 
that it is reasonable to consider would cease to be pro- 
vided as a consequence of the payment if 


(I) where retirement benefits have not commenced to 
be paid under the provision to the member at the par- 
ticular time, the plan provided for the retirement bene- 
fits that accrued to the member under the provision to 
be adjusted to reflect the increase in a general measure 
of wages and salaries from the particular time to the 
day on which the benefits commence to be paid, and 


(II) the plan provided for periodic cost-of-living ad- 
justments to be made to the retirement benefits paya- 
ble under the provision to the member to reflect in- 
creases in the Consumer Price Index after the 
retirement benefits commence to be paid (other than 
increases before the particular time), and 


(ii) interest (computed at a reasonable rate) from the particu- 
lar time to the time the single amount is paid; and 


(n) [commutation of benefits] — the payment, with respect 
to-an individual after the death of a member, of a single amount 
in full or partial satisfaction of the individual’s entitlement to 
other benefits under the provision, where 


(i) the individual is a beneficiary of the member, 
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(ai) the single amount does not exceed the total of 


(A) the present value (at the particular time determined in 
accordance with subsection (2.1)) of the other benefits 


that, as a consequence of the payment, cease to be pro- 
vided, and 


(B) interest (computed at a reasonable rate) from the par- 
ticular time to the time the single amount is paid, and 


(iii) if the other benefits in respect of which the single 
amount is paid include benefits described in paragraph (e) 
and the beneficiary was a spouse or common-law partner or 
former spouse or common-law partner of the member at the 
time of the member’s death, the single amount is not trans- 
ferred from the plan directly to another registered pension 
plan, a registered retirement savings plan or a registered re- 
tirement income fund except with the approval of the 
Minister. 


Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 
to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 
plan deemed to be RRSP for purposes of regulations; Reg. 8500(9) — Transfer of sig- 
nificant number of members to new: pension plan; Reg. 8302(3) — Normalized pen- 
sions; Reg. 8503(2.1) — Rule for commutation of benefits under (2)(m) or (n); Reg. 
8503(7.1) — Bridging benefits election; Reg. 8503(16)—(25) — Phased retirement. 


History: Cl. 8503(2)(f)(iii)(B) amended to substitute “71” for “69” by 2007, c. 29, 
subsec. 35(1), applicable after 2006. 


Cl. 8503(2)(c)(i)(A), subparas. (2)(d)(i) and (ii), (e)(ii) and (iii), (f)(iv), (k)@) and cl. 
(2)(k)(v)(B) amended by P.C. 2001-957, subsecs. 11(1)-(6), May 31, 2001, Canada 
Gazette, Part Il, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and 
a person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 


The word “spouse” replaced with “spouse or common-law partner” in subpara. 
8503(2)(a)(i), by the said P.C. 2001-957, para. 14(d), applicable as above. 


The words “surviving spouse” replaced with “survivor” in the opening words of para. 
8503(2)(f) and subpara. (2)(f)(iii), by the said P.C. 2001-957, s. 16, applicable as 
above. 


The words “spouse or former spouse” replaced with “spouse or common-law partner or 
former spouse or common-law partner” in subparas. 8503(2)(f)(ii), (g)G@i), (.1)G) and 
(n)(iii), by the said P.C. 2001-957, para...15(b), applicable as above. 


Subparas..8503(2)(a)(iv) to (x) and para: (2)(1.1) added, subparas. (2)(e)(i), (2)()G), the 
closing words of subpara. (2)(h)(iii), subparas.. (2)(k)(v), (2)()(@) and (ii), para. (2)(m) 
and subpara. (2)(n)(ii) amended, by P.C. 2001-153, subsecs. 6(1)—-(9), January. 30, 
2001, Canada Gazette, Part II, February 14, 2001, subparas. (2)(a)(iv) to (x), the clos- 
ing words of subpara. (2)(h)(iii), subpara. (2)(k)(v), para. (2)(m), and subpara. (2)(n) (ii) 
applicable after 1988; subparas. (2)(e)(i), (2)(@, (2)()@) and Gi), and para. (2)(1.1) 
applicable after June 4, 1997. { 
Cl. 8503(2)(f)(iii)(B) amended by P.C. 1998-2256, s. 22, December 16, 1998, Canada 
Gazette, Part Il, January 6, 1999, applicable after 1996, except that 
(a) subject to paragraph (b), cl. 8503(2)(f)(ili)(B), as amended, applies in respect of 
benefits provided to an individual who attained 70 years of age before 1997 or 69 
years of age in 1996 as though the reference in that clause to “69 years of age” 
were a reference to “71 years of age” and “70 years of age” respectively; and 


(b) where retirement benefits under a pension plan are provided to an individual by 
means of an annuity contract issued before March 6, 1996 and, under the terms and 
conditions of the contract as they read immediately before that day, 
(i), the day on which annuity payments are to begin under the contract is fixed 
and determined and is after the year in which the individual attains 
(A) 69 years of age, where the individual had not attained that age before 
1997, or 
(B) 70 years of age, where the individual attained 69 years of age in 1996, 
and 
(ii) the amount and timing of each annuity payment are fixed and determined, 
cl. 8503(2)(f)(iii)(B), as amended, applies in respect of the benefits as though the 
reference in that clause'to “69 years of age” were a reference to “71 years of age”. 
Subpara. 8503(2)(n)(iii) amended by P.C. 1995-17, subsec. 11(2), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable with respect to payments made 
after April 5, 1994. 
Registered Plans Directorate Newsletters: 96-3 (flexible pension plans), 98-2 
(treating excess member contributions under a registered pension plan); 04-1 (transfer 
from a defined benefit provision); 09-1 (administrative relief procedures for retroactive 
lump-sum catch-up payments). 
Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), 4. 3 (in- 
crease to survivor pension after benefits begin); q. 10 (plan amendment altering bene- 
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fits paid to retired members); q. 12 (guarantee period combined. with joint. survivor 
option); q. 15 (plan amendments to incorporate Quebec supplemental pension plan). 


Registered Pension Plans Technical Manual: §9.2-§9.17 (permissible benefits). 


(2.1) Rule for commutation of benefits — For the purpose of 
determining the limit on a single amount that can be paid with re- 
spect to an individual under paragraph (2)(m) or (n), the particular 
time referred to in that paragraph is 
(a) except where paragraph (b) applies, the time the single 
amount is paid; and 


(b) an earlier time than the time the single amount is paid, where 


(i) the amount is based on a determination of the actuarial 
value (at the earlier time) of the individual’s benefits, 


(ii) the use of the earlier time in determining the actuarial 
value 


(A) is required by the Pension Benefits Standards Act, 
1985 or a similar law of a province, or 


(B) is reasonable having regard to accepted actuarial prac- 
tice and the circumstances in which the individual ac- 
quires the right to the payment, and 
(iii) except where clause (ii)(A) applies, the earlier time is no 
more than two years before the time the single amount is 
paid. 
History: Subsec. 8503(2.1) added by P.C. 2001-153, subsec. 6(10), January 30, 2001, 
Canada Gazette, Part II, February 14, 2001, applicable after 1988. 


Registered Pension Plans Technical Manual: §9.18 (rule for commutation of 
benefits). 


(3) Conditions applicable to benefits — For the purposes of 
subsection 8501(2) and subparagraph 8502(c)(i), the following con- 
ditions are applicable with respect to the benefits provided under 
each defined benefit provision of a pension plan: 


(a) eligible service — the only lifetime retirement benefits 
provided under the provision to a member (other than additional 
lifetime retirement benefits provided to a member because the 
member is totally and permanently disabled at. the time. the 
member’s retirement benefits commence to be paid) are lifetime 
retirement benefits provided in respect of one or more of the fol- 
lowing periods (other than the portion of a period that is after the 
calendar year in which the member attains 71 years of age), 
namely, 


(i) a period throughout which the member is employed in 
Canada by, and receives remuneration from, an employer 
who participates in the plan, 


(i1) a period throughout which the member was employed in 
Canada by, and received remuneration from, a predecessor 
employer to an employer who participates in the plan, 


(iii) an eligible period of temporary absence of the member 
with respect to an employer who participates in the plan or a 
predecessor employer to such an employer, 


(iv) a period of disability of the member subsequent to a pe- 
riod described in subparagraph (i) where, throughout such 
part of the period of disability as is after 1990, the member is 
not connected with an employer who participates in the plan, 


(v) a period in respect of which 


(A) benefits that are attributable to employment of the 
member with a former employer accrued to the member 
under a defined benefit provision of another registered 
pension plan, or 


(B) contributions were made by or on behalf of the mem- 
ber under a money purchase provision of another regis- 
tered pension plan, 


where the member has ceased to be a member of that other 
plan, 


(vi) a period throughout which the member was employed in 
Canada by a former employer where the period was an eligi- 
bility period for the participation of the member in another 
registered pension plan, and 
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(vii) a period acceptable to the Minister throughout which the 
member is employed outside Canada; 


(b) benefit accruals after pension commencement — 
benefits are not provided under the provision (in this paragraph 
referred to as the “particular provision’) to a member in respect 
of a period that is after the day on which retirement. benefits 
commence to be paid to the member under a defined benefit pro- 
vision of 


(i) the plan, or 
(ii) any other registered pension plan if 


(A) an employer who participated under the particular 
‘provision for the benefit of the member, or 


(B) an employer who does not deal at arm’s length with 
an employer referred to in clause (A) 


has participated under the defined benefit provision of the 
other plan for the benefit of the member; 


(c) early retirement — where lifetime retirement. benefits 
commence to be paid under the provision to a member at any 
time before 


(i) in the case of a member whose benefits are provided in 
respect of employment in a public safety occupation, the ear- 
liest of 


(A) the day on which the member attains 55 years of age, 


(B) the day on which the member has 25 years of early 
retirement eligibility service in relation to the provision, 


(C) the day on which the aggregate of the member’s age 
(measured in years, including any fraction of a year) and 
years of early retirement eligibility service in relation to 
the provision is equal to 75, and 


(D) if the member was not, at any time after 1990, con- 
nected with any employer who has participated in the 
plan, the day on which the member becomes totally and 
permanently disabled, and Teter 


(ii) in any other case, the earliest of 
(A) the day on which the member attains 60 years of age, 


(B) the day on which the member has 30. years of early 
retirement eligibility service in relation to the provision, 


(C) the day on which the aggregate of the member’s age 
(measured in years, including any fraction of a year) and 
years of early retirement eligibility service in relation to 
the provision is equal to 80, and 


(D) if the member was not, at any time after 1990, con- 
nected with any employer who has participated in the 
plan, the day on which the member becomes totally and 
permanently disabled, 


the amount (expressed on an annualized basis) of lifetime retire- 
ment benefits payable to the member for each calendar year does 
not exceed the amount determined for the year by the formula 


X xX (1. —.0025 x Y) 
where 


X is the amount (expressed on an annualized basis) of lifetime 
retirement benefits that would be payable to the member for 
the year if the benefits were determined without a reduction 
computed by reference to the member’s age, duration of ser- 
vice, or both, and without any other similar reduction, and 


Y is the number of months in the period from the day on which 
lifetime retirement benefits commence to be paid to’ the 
member to the earliest of the days that would be determined 
under clauses (i)(A) to (C) or (ii)(A) to (C), ‘as the case may 
be, if the member continued in employment with ‘an em- 
ployer who participates in the plan, 
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and, for the purposes of this paragraph, 
(iii) “early retirement eligibility service” of a member in rela- 
tion to a defined benefit provision of a pension: plan tr means 
one or more periods each of which is 


(A) a period that ‘is pensionable service’ of the member 
‘under the provision, or 


(B).a period throughout which the member was employed 
by an employer who has ‘participated in the plan or bya 
predecessor employer to such an employer, and 


(iv) “years of early retirement eligibility service” of a mem- 
ber in relation to a defined benefit provision of a pension 
plan means the aggregate of all amounts each of which is the 
duration (measured in years, including any fraction of a year) 
of a period that is early retirement elise tty service of the 
member in relation to the provision; 


(d) increased benefits for disabled member — where the 
amount of lifetime retirement benefits provided under the. provi- 
sion to a member depends. on whether the member is physically 
or mentally impaired at the time (in this paragraph referred. to as 
the. “time..of commencement’) at; which, retirement benefits 
under the provision commence to, be paid to the member; 


(i) the amount of lifetime retirement: benefits: payable if the 
member 


(A) is not totally and Ao Apes disabled at.the hime of 
commencement, or 


(B) is totally and permanently spouted at | the: time of 
commencement and was, at any time.after 1990, con- 
nected with an employer who has participated in the plan 


satisfies the limit that would be determined by the formula 
set out in paragraph (c) if the member were not impaired at 
the time of commencement, and 


(ii) the, amount of Jifetime retirement benefits payable for a 
particular month to the member if subparagraph (1) is not ap- 
plicable does not exceed the amount that is determined for 
_ Jogos month by the formula 


(A+B) eC 
125 
where 


A is the amount (expressed on ‘an ganuatized basis) of life- 
time retirement benefits that have accrued under the pro- 
vision to the member to the time of commencement, de- 
termined as if the member were not impaired at the time 
of commencement and without any reduction’ computed 
by reference to the member’s.age, duration of service, or 
both, and without, any other similar reduction, 


B is; in the case of a member whoi attains 65. years of age 
before the time of commencement; nil, and, otherwise, the 
amount, if any, by which the lesser:of 


(A) ‘the amount (expressed on’ an annualized basis) of 
lifetime retirement benefits that could reasonably be 
expected to have accrued to the member to the day on 
which the member would have’ attained 65 years of 
age if the member had survived to that day and contin- 
ued in employment and if the member’s rate of remu- 
neration had not increased after the time’ of com- 
mencement, and 


(B) the amount, if any, By which the Year’ s Maximum 
Pensionable Earnings for the calendar year’ that in- 
cludes® the time of ‘commencement exceeds such 
amount as is required by the Minister to be determined 
in respect of benefits provided to the member under 
other. benefit provisions of the. plan and under, benefit 
provisions, of other registered pension plans 


exceeds the amount determined for Aj:and 


C) is'the greatest of all; amounts each of whichiis the ratio of 
_ the Consumer. Price, Index: for a» month, not;(before, the 
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month that includes the time of commencement and not 
after the particular month, to the Consumer Price Index 
for the month that includes the time of, commencement, 


(e) pre-1991 benefits — all benefits provided unden the provi- 
sion in respect of periods before 1991 are;acceptable to the Min- 


ister and, for the purposes of this condition, any, benefits in re- 
spect of periods before 1991 that become provided. after 1988 
with respect to a member who is connected, with an employer 


_who participates in the plan or was so connected at any time 


before the benefits become provided shall, unless the Minister is 


‘notified in’ writing that the benefits are provided with respect to 
‘the member, be deemed to be unacceptable to ‘the Minister; 


(f) determination of retirement, benefits — the amount of 


| retirement benefits provided under the provision to a member is 


determined in such.a manner that the member’s pension credit 
(as determined under Part LXXXIII) under the provision for a 
calendar year with respect to an employer is determinable at the 
end of the year; . 


(g), benefit accrual rate — if the amount of lifetime retire- 


ment benefits provided under the provision to a member is deter- 


mined, in part, by multiplying the member’s remuneration (or a 
function of the member’s remuneration) by an;annual benefit ac- 
crual rate, or in ‘a manner that is: equivalent to that calculation, 
the annual benefit accrual rate or the equivalent annual benefit 
accrual rate does not exceed 


(i) in the case of a member Whose benefits ‘are BibVided in 
respect of employment in a public safety occupation and for 
whom the formula for determining the amount of the lifetime 
retirement benefits can reasonably be considered to take into 
account public pension benefits, 2:33 per cent, and 


(ii) in any other case, 2 per cent, 


(h).inerease. in accrued benefits = ces ‘the amount of 
lifetime retirement benefits provided to a member in respect of a 
calendar year depends on 


f 


(i), the-member’s: remuneration in ale Bsa? years, or 


(ii) the average wage (or other general measure OL wages and 
salaries) for subsequent years, 


and. this condition has. not been waived. ny the Minkian the 
formula for, determining the amount of lifetime retirement bene- 
fits is such, that 


(iii) the percentage increase from year to year in the amount 
- of lifetime retirement benefits ‘that accrued ‘to’ the-member in 

respect of the year can reasonably ‘be expected ‘to approxi- 

mate or be less than the percentage increase from year to 

year inthe member’s remuneration ‘or im the ‘average wage 

(or other general measure i wages and salaries), ‘as the case 
/ may be, or 


(iv) the condition in subparagraph (iii) is not satisfied only by 

reason that the formula can reasonably be considered to have 

been designed taking into account the public pension benefits 
‘ payable to members, 


and, for the purposes of this cin ditions where in determining the 


amount of lifetime retirement benefits provided under the provi- 
sion.to.a member there is deducted, an amount described in sub- 
paragraph (j)(), it shall be.assumed that the amount so deducted 
is nil; 


(i) where the amount of Restine retirement bata provided to 
amember in respect of'a calendar year depends‘on the member’s 
remufieration in’ other ‘years, the formula for determining ' the 
amount of the lifetime retirement benefits is such that any in- 
crease in the amount of lifetime retirement benefits that accrued 
to the member in respect of the year that:is attributable to in- 
creased remuneration is primarily attributable to,an increase.in 
the rate of the member’s remuneration; 
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(j) offset benefits — where 


(i) in determining the amount of lifetime retirement benefits 
provided under the provision to a member there is deducted 


(A) the amount of lifetime retirement benefits provided to 
the member under a benefit provision of a registered pen- 
sion plan, or 


(B) the amount of a lifetime annuity that is provided to 
the member under a deferred profit sharing plan, and 


(il) a single amount is paid in full or partial satisfaction of the 
member’s entitlement to benefits under the benefit provision 
referred to in clause (i)(A) or the deferred profit sharing plan 
referred to in clause (i)(B), 


the amount that is so deducted in determining the amount of the 
member’s lifetime retirement benefits under the defined benefit 
provision includes the amount of lifetime retirement benefits or 
lifetime annuity that may reasonably be considered to have been 
forgone as a consequence of the payment of the single amount; 
(k) bridging benefits — cross-plan restriction — bridg- 
ing benefits are not paid under the provision to a member who 
receives bridging benefits under another defined benefit provi- 
sion of the plan (in this paragraph referred to as the “particular 
plan”) or under a defined benefit provision of another registered 
‘pension plan, except that this condition is not applicable where it 
is waived by the Minister or where 


(i) bridging benefits are paid to the member under only one 
defined benefit provision of the particular plan, 


(it) the decision to provide bridging benefits under the partic- 
ular plan to the member was not made by the member, by 
persons with whom the member does not deal at arm’s length 
or by the member and such persons, and 


(ili) each employer who has participated in any registered 
pension plan (other than the particular plan) under a defined 
benefit provision of which the member receives bridging 
benefits 


(A) has not participated in the particular plan, and 


(B) has always dealt at arm’s length with each employer 
who has participated in the particular plan, 


and, for the purposes of this paragraph, bridging benefits pro- 
vided under a defined benefit provision of a registered pension 
plan to the member do not include benefits that are provided on 
a basis no more favourable than an actuarially equivalent basis 
in lieu of all or a proportion of the benefits that would otherwise 
be payable under the provision with respect to the member; and 


(1) division of benefits on breakdown of the marriage or 
common-law partnership — if, by reason of a provision of a 
law described in subparagraph 8501(5)(b)(ii), an individual who 
is a spouse or common-law partner or former spouse or com- 
mon-law partner of a member becomes entitled to receive all or 
a portion of the benefits that would otherwise be payable under 
the defined benefit provision to the member, and paragraph 
8501(5)(d) applies with respect to the benefits, 


(i) the present value of benefits provided under the provision 
with respect to the member (including, for greater certainty, 
benefits provided with respect to the individual) is not in- 
creased as a consequence of the individual becoming so enti- 
tled to benefits, and 


(ii) the benefits provided under the provision to the member 
are not, at any time, adjusted to replace, in whole or in part, 
the portion of the member’s benefits to which the individual 
has become entitled. 
Related Provisions: Reg. 8500(7) — Amounts allocated under money purchase 
provision deemed to be contribution; Reg. 8501(2)(b) — Revocation of plan for failure 
to comply with conditions; Reg. 8503(13) — Statutory pension plans — special rules; 
Reg. 8503(16)-(25) — Phased retirement; Reg. 8510(5) — Special rules — multi-em- 
ployer plan; Reg. 8510(6) — Special rules — specified multi-employer plan; Reg. 
8510(8) — Purchase of additional benefits — specified multi-employer plan. 
History: The opening words of para. 8503(3)(a) amended by 2007, c. 35, subsec. 
83(1), applicable to benefits that are provided or payable after 2007. 


Income Tax Regulations 


Subpara. 8503(3)(g)(i) amended by P.C. 2005-1508, s. 27, August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after 2004, 


Para. 8503(3)(g) amended by P.C. 2003-1920, s. 1, December 3, 2003, Canada Ga- 
zette, Part Il, December 17, 2003, applicable after 2002. 

Para. 8503(3)(1) amended by P.C. 2001-957, subsec. 11(7), May 31, 2001, Canada Ga- 
zette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a taxpayer and a 
person have jointly elected pursuant to s. 144 of the Modernization of Benefits and 
Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, 
the. amendment applies to the taxpayer and the person in respect of the applicable taxa- 
tion year et seq. 

The closing words of para. 8503(3)(k) amended by P.C. 2001-153, subsec. 6(11), Janu- 
ary 30, 2001, Canada Gazette, Part II, February 14, 2001, applicable after June 4, 
1997. 

Information Circulars: 72-13R8: Employees’ pension plans; 98-2: Prescribed com- 
pensation for RPPs, paras. 8, 32. 

Registered Plans Directorate Newsletters: 92-8R (eligible service); 92-12 (com- 
mutation and opting out of a pension plan); 93-2 (foreign service newsletter); 99-1 
(proportionality condition for pre-1990 pension benefits); 2000-1 (foreign service 
newsletter update). 

Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 1 (“grow- 
ing in” rule and Reg. 8503(3)(c)); q. 2 (“early retirement eligibility service” in Reg. 
8503(3)(c)(iii)); q. 4 (application of Reg. 8503(3)(g)); q. 15 (plan amendments to incor- 
porate Quebec supplemental pension plan); g. 16 (benefit accrual rates). 


Registered Pension Plans Technical Manual: §1.40 (totally and permanently 
disabled); §10.1-§10.12 (conditions applicable to benefits). 


(4) Additional conditions — For the purposes of section 8501, 
the following conditions are applicable in respect of each defined 
benefit provision of a pension plan: 


(a) member contributions — where members are required or 
permitted to make contributions under the provision, 


(i) the aggregate amount of current service contributions to 
be made by a member in respect of a calendar year after 
1990, no part of which is a period of disability or an eligible 
period of reduced pay or temporary absence of the member, 
does not exceéd the lesser of 


(A) 9 per cent of the aggregate of all amounts each of 
which is the member’s compensation for the year from an 
employer who participates in the plan in the year for the 
benefit of the member, and 


(B) the aggregate of $1,000 and 70 per cent of the aggre- 
gate of all amounts each of which is the amount that 
would be the member’s pension credit (as determined 
under Part LXXXIII) for the year under the provision 
with respect to an employer if section 8302 were read 
without reference to paragraphs (2)(b) and (3)(g) thereof, 


(ii) the method for determining current service contributions 
to be made by a member in respect of a calendar year that 
includes a period of disability or an eligible period of re- 
duced pay or temporary absence of the member (referred to 
in this subparagraph as a “period of reduced services”) is 
consistent with that used for determining contributions in re- 
spect of years described in subparagraph (i), except that the 
member may be permitted or required to make, in respect of 
a period of reduced services, current service contributions 
not exceeding the amount reasonably necessary to fund the 
member’s benefits in respect of the period of reduced ser- 
vices, and 


(iii) the aggregate amount of contributions to be made by a 
member in connection with benefits that, as.a consequence of 
a transaction, event or circumstance occurring at a particular 
time, become provided under the provision in respect of peri- 
ods before that time does not exceed the amount reasonably 
necessary to fund such benefits; 


(b) pre-payment of member contributions — the contri- 
butions that are made under the provision by a member in re- 
spect of a calendar year are not paid before the year; 


(c) reduction in benefits and return of contributions — 
where the plan is not established by an enactment of Canada or a 
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province, it includes a stipulation that permits, for the purpose of 
avoiding revocation of the registration of the plan, 


(i) the plan to be amended at any time to reduce the benefits 
provided under the provision with respect to a member, and 


(ii) a contribution that is made under the provision by a 
member or an employer to be returned to the person who 
made the contribution 


which stipulation may provide that an amendment to the plan, or 

a return of contributions, is subject to the approval of the author- 

ity administering the Pension Benefits Standards Act, 1985 ora 
similar law of a province; 


(d) undue deferral of payment — each single amount that is 
payable after the death of a member is paid as soon as is practi- 
‘cable after the member’s death (or, in the case of a single 
amount permitted by reason of paragraph (2)(j), after all other 
benefits have been paid); 


(e) evidence of disability — where additional lifetime retire- 
ment benefits are provided under the provision to a member be- 
cause the member is totally and permanently disabled, the addi- 
tional benefits are not paid before the plan administrator has 
received from a medical doctor who is licensed to practise under 
the laws of a province or of the place where the member resides 
a written report providing the information on the medical condi- 
tion of the member taken into account by the administrator in 
determining that the member is totally and permanently dis- 
abled; and’ 


(f) where lifetime retirement benefits are provided under the 
provision to a member in respect of a‘period of disability of the 
member, the benefits, to the extent that they would not be in 
accordance with paragraph (3)(a) if that paragraph were read 
without reference to subparagraph (iv) thereof, are not paid 
before the plan administrator has received from a medical doctor 
who is licenséd to practise under the laws of a province or of the 
place where the member resides a written report providing the 
information on the medical condition of the member taken into 
account by the administrator in determining that the period is a 
period of disability. i 
Related Provisions: Reg. 8501(2)(b) — Revocation of plan for failure to comply 
with conditions; Reg. 8503(5) — Minister may waive member contribution conditions; 
Reg. 8509(10.1) — Conditions inapplicable for pre-1992 plans; Reg. 8510(6) — Spe- 
cial rules — specified multi-employer plan. 


History: Para. 8503(4)(c) amended by P.C. 1995-17, subsec. 11(3), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable after 1988. 


Paras. 8503(4)(e) and (f) repealed and substituted by P.C. 1995-17, subsecs..11(4) and 
(5), January 11, 1995, Canada Gazette, Part Il, January 25, 1995. The repeal-of former 
paras. (e) and (f) is applicable after 1988 and new paras. (e) and (f) are applicable. with 
respect to benefits that commence to be paid after April 5, 1994. 


Registered Plans Directorate Newsletters: 96-3 (flexible pension plans), 04-1 
(transfer from a defined benefit provision). 


Registered Pension Plans Technical Manual: §1-20 (cligible period of reduced 
pay); §11.1-§11.5 (additional contributions). 


(5) Waiver of member contribution conditions — The Min- 
ister may waive the conditions in paragraph (4)(a) where member 
contributions under a defined benefit provision of a pension plan 
are determined in a manner acceptable to the Minister and it is rea- 
sonable to expect that, on a long-term basis, the aggregate of the 
regular current service contributions made under the provision by 
all members will not exceed '/2 of the amount that is required to 
fund the aggregate benefits in respect of which those contributions 
are made. 

Registered Pension Plans Technical Manual: §11.6 (waiver of member contri- 
bution condition). 


(6) Pre-retirement death benefits — A pension plan may pro- 
vide, in the case of a member who dies before retirement benefits 
under a defined benefit provision of the plan commence to be paid 
to the member but after becoming eligible to have retirement bene- 
fits commence to be paid, benefits under the provision to the benefi- 
ciaries of the member where the benefits would be. in accordance 
with subsection (2) if retirement benefits under the provision had 


Reg. 
S. 8503(8)(b) 


commenced to be paid to the member immediately before the mem- 
ber’s death. 


Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 
with 8503(6). 


Registered Pension Plans Technical Manual: §11.7 (pre-retirement death 
benefits). 


(7) Commutation of lifetime retirement benefits — Where a 
pension plan permits a member to receive a single amount in full or 
partial satisfaction of the member’s entitlement? to lifetime retire- 
ment benefits under a defined benefit provision of the plan, the fol- 
lowing rules apply: 
(a) the condition in subparagraph (2)(b)(i) that the payment of 
bridging benefits under the provision not commence before life- 
time retirement benefits commence to be paid under the provi- 
sion to the member is not applicable where, before the member’s 
lifetime retirement benefits commence to be» paid, a single 
amount is paid in full satisfaction of the member’s entitlement to 
the lifetime retirement benefits; and 


(b) such part of the member’s lifetime retirement, benefits as re- 
mains payable after a single amount is paid in full satisfaction of 
the member’s entitlement to lifetime retirement benefits that 
would otherwise be payable after the member attains a particular 
age shall be deemed, for the purposes of the conditions in this 
section, to be lifetime retirement benefits and not to be bridging 
benefits. 


Registered Pension Plans Technical Manual: §11.8 (commutation of lifetime 
retirement benefits). 


(7.1) Bridging benefits and election — Where.a pension plan 
permits.a member, or a spouse or common-law partner or former 
spouse or common-law partner of the member, to elect to receive 
benefits described in any of paragraphs (2)(b), (1) or (1.1) under a 
defined benefit provision of the plan on a basis no more favourable 
than an actuarially equivalent basis in lieu of all or a proportion of 
the benefits that would otherwise be payable under the provision 
with respect to the member, the following rules apply: 


(a) the condition in subparagraph (2)(b)(i).that. the payment of 
bridging benefits under the provision not commence before life- 
time retirement benefits commence to be paid under the provi- 
sion to the member does not apply if, as a consequence of the 
election, no lifetime retirement benefits remain payable under 
the provision to the member; and . 


(b) for the purpose of determining whether retirement benefits 
provided under the provision to beneficiaries of the member are 
in accordance with paragraphs (2)(c), (d) and (k), the election 
may be disregarded. 
History: The words “spouse or former spouse” replaced with “spouse or common-law 
partner or former spouse or common-law partner’ in the opening words of subsec. 
8503(7.1), by P.C. 2001-957, para. 15(c), May 31, 2001, Canada Gazette, Part I, June 
20, 2001, applicable to 2001 er seg., except that if a taxpayer and a person have jointly 
elected pursuant to s. 144 of the Modernization of Benefits and Obligations Act (S.C. 
2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amendment applies 
to the taxpayer and the person in respect of the applicable taxation year et seq. 


Subsec. 8503(7.1) added by P.C. 2001-153, subsec. 6(12), January 30, 2001, Canada 
Gazette, Part II, February 14, 2001, applicable after June 4, 1997. 


Registered Pension Plans Technical Manual: §11.9 (bridging benefits and 
elections). ; 


(8) Suspension or cessation of pension — A pension plan 
may provide for 


(a) the suspension of payment of a member’s retirement benefits 
under a defined benefit provision of the plan where 


(i). the retirement benefits payable to the member after the 
suspension are not altered by reason of the suspension, or 


(ii) subsection (9) is applicable in respect of the member’s 
retirement benefits; and 


(b) the cessation of payment of any additional benefits that are 
payable to a member under:a defined benefit provision of the 
plan because of a physical or mental impairment of the member 
or the termination of the member’s employment under a down- 
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sizing program (within the meaning assigned by subsection 
8505(1)). 
Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 
with 8503(8). 
History: Para. 8503(8)(b) amended by P.C. 1995-17, subsec. 11(6), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §11.10 (suspension or cessation of 
pension). 


(9) Re-employed member — Subject to subsection (10), where 
a pension plan provides, in the case of a member who becomes an 
employee of a participating employer after the member’s retirement 
benefits under a defined benefit provision of the plan have com- 
menced to be paid, that 


(a) payment of the member’s retirement benefits under the pro- 
vision is suspended while the member is employed by a partici- 
pating employer, and 


(b) the amount of retirement benefits payable to the member af- 
ter the suspension is redetermined 


(i) to include benefits in respect of all or any part of the pe- 
riod throughout which payment of the member’s benefits was 
suspended, 


(i.1) where the retirement benefits payable under the provi- 
sion to the member after the suspension are not adjusted by 
any cost-of-living or similar adjustments in respect of the pe- 
riod throughout which payment of the member’s benefits was 
suspended, to take into account the member’s remuneration 
from the employer for the period throughout which payment 
of the benefits was suspended, 


(ii) where the member was totally and permanently disabled 
at the time the member’s retirement benefits commenced to 
be paid, to include benefits in respect of all or a part of the 
period of disability of the member, 


(iii) where the amount of the member’s retirement benefits 
was previously determined with a reduction computed by ref- 
erence to the member’s age, duration of service, or both, or 
with any other similar reduction, by redetermining the 
amount of the reduction, or 


(iv) where payment of the member’s retirement benefits re- 
sumes after the member attains 65 years of age, by applying 
an adjustment for the purpose of compensating, in whole or 
in part, for the payments forgone by the member after attain- 
ing 65 years of age, 

the following rules apply: 


(c) the condition in paragraph (3)(b) is not applicable in respect 
of benefits provided under the provision to the member in re- 
spect of a period throughout which payment of the member’s 
benefits is suspended, 


(d) where the member was totally and permanently disabled at 
the time the member’s retirement benefits commenced to be 
paid, the condition in paragraph (3)(b) is not applicable in re- 
spect of benefits provided under the provision to the member in 
respect of a period of disability of the member, 

(e) the conditions in paragraphs (2)(b) and (3)(c) and (d) and 
section 8504 are applicable in respect of benefits payable under 
the provision to the member after a suspension of the member’s 
retirement benefits as if the member’s retirement benefits had 
not previously commenced to be paid, 


(f) for the purpose of paragraph 8502(c) as it applies in respect 
of benefits provided under the provision on the death of the 
member during or after a period throughout which payment of 
the member’s benefits is suspended, subsections (2) and (6) are 
applicable as if the member’s retirement benefits had not com- 
menced to be paid before the period, and 


(g) the provisions in paragraph (2)(m), Part LXXXIII and sub- 
section 8517(4) that depend on whether the member’s retirement 
benefits have commenced to be paid apply to past service 
events, commutations and transfers occurring in the period in 


Income Tax Regulations 


which the member’s benefits are suspended as if the member’s 
benefits had not previously commenced to be paid. 


Related Provisions: Reg. 8503(11.1) — Rules for member aged 70-71 in 2007. 
History: Para. 8503(9)(g) added by 2007, c. 35, subsec. 83(2), applicable to benefits 
that are provided or payable after 2007. 


Subpara, 8503(9)(b)(i.1) added by P.C. 1995-17, subsec, 11(7), January 11, 1995, Can- 
ada Gazette, Part II, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §11.11 (re-employed member). 


(10) Re-employed member — special rules not applica- 
ble — Subsection (9) does not apply in respect of benefits provided 
under a defined benefit provision of a pension plan to a member 
unless the terms of the plan that provide for the redetermination of 
the amount of the member’s retirement benefits do not apply where 
retirement benefits have, at any time, been paid under the provision 
to the member while the member was an employee of a participat- 
ing employer. 

Related Provisions: Reg. 8503(11.1) — Special rules for member aged 70-71 in 
2007. 

Registered Pension Plans Technical Manual: §11.12 (re-employed member — 
rules not applicable). 


(11) Re-employed member — anti-avoidance — Where a 
member of a registered pension plan has become an employee of a 
participating employer after the member’s retirement benefits under 
a defined benefit provision of the plan have commenced to be paid 
and it is reasonable to consider that one of the main reasons for the 
employment of the member is to enable the member to benefit from 
terms of the plan that provide for a redetermination of the amount 
of the member’s retirement benefits provided in respect of a period 
before the benefits commenced to be paid, the plan becomes a revo- 
cable plan at the time the payment of the member’s. benefits 
resumes. 

Related Provisions: ITA 147.1(8), (9), 147.3(12); Reg. 8301(14)(a), 8305(2), 


8408(2), 8501(2), 8503(15), 8506(4), 8511(2), 8515(9) — Other ways plan becomes 
revocable plan; Reg. 8503(11.1) — Special rules for member aged 70-71 in 2007. 


Registered Pension Plans Technical Manual: §11.13: (re-employed member — 
anti-avoidance). 


(11.1) Special rules for member aged 70 or 71 in 2007 — 
Where 


(a) a member of a registered pension plan attained 69 years of 
age in 2005 or 2006, 


(b) the member’s retirement benefits under a defined benefit 
provision of the plan commenced to be paid to the member in 
the year in which the member attained 69 years of age, 


(c) the member’s retirement benefits are suspended as of any 
particular time in 2007, and 


(d) the member was employed with a participating employer 
from the time the member’s retirement benefits commenced to 
be paid to the particular time, 


the following rules apply: 


(e) subsections (9) and (11) shall apply with respect to the mem- 
ber as though the member became an employee of the participat- 
ing employer at the particular time, and 


(f) for the purpose of subsection (10), retirement benefits paid 
under the provision to the member before the particular time 
shall be disregarded. 


History: Subsec. 8503(11.1) added by 2007, c. 29, subsec. 35(2), applicable after 
2006. 


(12) Limits dependent on Consumer Price Index — Benefits 
provided under a defined benefit provision of a pension plan that 
are benefits to which a condition in any of subparagraphs (2)(b)(ii) 
and (e)(v) and (vi) and (3)(d)(ii) is applicable shall be deemed to 
comply with the condition where they would so comply if the Con- 
sumer Price Index ratio computed as part of the formula that applies 
for the purpose of the condition were replaced by a substantially 
similar measure of the change in the Consumer Price Index. 


Registered Pension Plans Technical Manual: §11.14 (limits dependent on Con- 
sumer Price Index). 
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(13) Statutory plans — special rules — pany enseenins sub- 
section (3), 


(a) forthe purposes of the condition in’ paragraph (3)(b) as it | 


applies in. respect.of benefits provided.under, the,pension plan 

established by the Public Service Superannuation Act, the refer- 
ence to..“‘any.other. registered pension plan” in subparagraph 
(3)(b)Gi) does not include:the pension plans established by the 
Canadian Forces. Superannuation Act and the Royal Canadian 
Mounted Police Superannuation Act; and 


(b) the condition in paragraph (3)(c). does not apply in respect of 
benefits provided under the pension plan established by the. Ca- 
nadian Forces Superannuation Act. 


Registered Pension Plans Technical Manual: §11.15 (statutory plans — special 


rules). i 


(14) Artificially reduced pension idjusitienba wines! 


(a) the amount of lifetime retirement benefits provided under a _ 


defined benefit provision of a registered pension plan to a mem- 
ber depends on the member’s remuneration, ~ 


(b) remuneration (in this subsection referred to as “excluded re- 
muneration’”) of certain types is disregarded for the purpose of 
determining the amount of the member’ s a retirement be- 
nefits, and’ 


(c) it can reasonably be considered that one of the main reasons 
that remuneration in the form of excluded remuneration was 
paid to the member by an employer at any time was to artifi- 
cially reduce a-pension credit of the member under the provision 
with respect to the employer, 


the following rules apply for the pomppses of the conditions in sub- 


section 8504(1): 


(d) the member shall be deemed to have been connected with the 
employer while the member was employed by the employer, and 
(e) the member shall.be deemed. not to have received such remu- 
neration as is excluded remuneration. 
Registered Pension Plans Technical Manual: §1.14 (connected person); §11.16 
(artificially reduced pension adjustment). 


(15) Past service employer contributions — Where 


(a) a contribution that is made by an employer to a registered | 
pension plan is made, in whole or in part, in respect of benefits | 


(in this subsection referred to as “past service. benefits’) pro- 


vided under the plan to.a member in respect of a period before — 


1990 and before the calendar year in which the contribution. is 
made, 
(b).the contribution is made 
(i) after December 10, 1989, or 
(ii) before December 10, 1989 where the contribution has 
not, before that date, been approved by the Minister under 
paragraph 20(1)(s) of the Act, and 
(c) it is reasonable to consider that all or substantially all of such 
portion of the contribution as is in respect of past service bene- 
fits was paid by the employer, with the consent of the member, 
in lieu of a payment or other benefit to which the member would 
/ otherwise be entitled, 


the plan becomes, for the purposes of paragraph 147.1(11)(c) of the 


Act, a revocable plan on the later of December 11, 1989 and the day 


immediately before the day on which the contribution’ is made. 


Related Provisions: ITA 147.1(8), (9), 147.312), Reg. 8301(14)(a), 8305(2), 
8408(2), 8501(2) 8503(11), 8506(4), 8511(2), 8515(9) — Other ways plan becomes 
revocable plan; Reg. 8505(8) — Exemption from past service contribution rule. 
Registered Pension Plans Technical Manual: '§11.17 (past service: employer 
contribution). 


(16) [Phased retirement benefits] Definitions — The follow- 
ing definitions apply in this subsection and in subsections (17) to 
(23). 

“qualifying period” of a member under.a defined benefit provision 
of a’pension:plan means a period:throughout which the member is 


Reg. 
S. 8503(19) 


employed by an employer who participates in the plan but-does not 
include any period that is before the day’ that is the first day; on or 
after, the later of the following days, in respect of which retirement 
benefits. are. provided under, the provision, to the member: 


(a) the day .on which retirement benefits first commenced to be 
paid to, the member, under the provision; and 


(b) the :member’s specified eligibility day under the provision. 


“specified eligibility day?’ ofa member under. a,.defined benefit 
provision of a pension plan means. the earlier of 


(a); the later of 
ef (i) the day on which the member attains 55 years of age, and 


(ii) the day on which the member attains the earliest age at 
which payment of the member’ s lifetime retirement benefits 

_,. May.commence. under the terms of the provision without a 
_reduction computed by reference to the member's. age, dura- 
tion of service, or both (and without, any other similar reduc- 
tion), otherwise than because of the member being totally 
and permanently disabled; and — 


: (b) the day on which the member attains 60 years of age. 


Registered, Pension Plans Technical Manual: §11.18 (definitions, for purpose of 
phased retirement benefits). 


(17) Bridging benefits: payable on a. stand-alone basis — 
The: condition in subparagraph (2)(b)(i), that, bridging benefits be 
payable to a member under a defined benefit:provision of a pension 
plan for a period beginning no earlier than the time lifetime retire- 
ment benefits commence to be paid under the provision to the mem- 
ber does not apply where the following’ conditions ‘are ‘satisfied: 


(a) the bridging benefits do not commence to be paid before the 
member’s specified eligibility day under the provision, 
(b) the plan provides that bridging benefits are payable under the 
provision to the member only for calendar months 
(i) at any time in which,the member is employed by. an em- 
ployer who participates in the plan, or 
(ii) that begin on. or-after the. time the member’ s lifetime. re- 
tirement benefits under the provision. commence. to. be paid; 
(c) the member was not, at any time before the time at which the 
bridging benefits'commence ‘to be paid, connected with an em- 
ployer who participates in the plan; and 
(d) the plan is not a designated plan. 


Related Provisions: Reg. 8503(18) — Application rules; Reg. 8503(23) — Cross- 
plan rules; Reg. 8507(3)(a)(vii)(A) — Periods of parenting. 


| Registered Pension Plans Technical Manual: §11.19 (bridging benefits payable 


on a’ ‘stand-alone basis). 


(18) Rules of application — Where bridging benefits under a de- 
fined benefit provision of a pension plan commence to be paid toa 
member in circumstances to which subsection (17) applies, the fol- 
lowing rules apply: 


(a) if the member dies before lifetime retirement Ese thy under 
the provision commence to be paid to the member, subsections 
(2) and (6) apply in respect of benefits provided under the provi- 
sion on the death of the member as if the bridging benefits had 
not commenced to be paid before the member’ s death; and 


(b) the provisions in paragraph (2)(m), Part LXXXIII and sub- 
section 8517(4) that depend on whether the member's retirement 
benefits have commenced ‘to be paid apply ‘to past service 
events, commutations and transfers occurring before lifetime re- 
‘tirement benefits under the provision commence to be paid to 
the member as if the bridging benefits had not commenced to be 
paid. 


| Registered’ Pension Plans Technical Manual: §11.20 (rules of application). 


(19). Benefit accruals ., after . pension .commencement 
[phased retirement] — Paragraph (3)(b) does not apply to retire- 
ment benefits (in \this*subsection’and in subsections (20) and (21) 
referred to.as “additional benefits”) provided under a defined bene- 


2209 


o 
pes 
ce) 
= 
a 
3 
aD 
® 
o 


Reg. 
S. 8503(19) 


fit provision of a pension plan to a member of the plan if the follow- 
ing conditions are satisfied: 


(a) the additional benefits are provided in respect of all or part of 
a qualifying period of the member under the provision; 


(b) the amount of retirement benefits payable to the member 
under the provision for each whole calendar month in the quali- 
fying period does not exceed 5% of the amount (expressed on an 
annualized basis) of retirement benefits that have accrued under 
the provision to the member to the beginning of the month, de- 
termined without a reduction computed by reference to the 
member’s age, duration of service, or both, and without any 
other similar reduction (except that, if the plan limits the amount 
of pensionable service of a member or prohibits the provision of 
benefits in respect of periods after a member attains a specific 
age or combination of age and pensionable service, this condi- 
tion does not apply to any calendar month in respect of which no 
benefits can be provided to the member because of the limit or 
prohibition, as the case may be); 


(c) no part of the additional benefits are provided as a conse- 
quence of a past service event, unless the benefits are provided 
in circumstances to which subsection 8306(1) would apply if no 
qualifying transfers were made in connection with the past ser- 
vice event; 


(d) the member was not, at any time before the additional bene- 
fits become provided, connected with an employer who partici- 
pates in the plan; and 


(e) the plan is not a designated plan. 


Related Provisions: Reg. 8503(23) — Cross-plan rules; Reg. 8507(3)(a)(vii)(B) — 
Periods of parenting. 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), gq. 26 
(phased retirement). 


Registered Pension Plans Technical Manual: §11.21 (benefit accruals after 
pension commitment). 


(20) Redetermination of benefits — Where the amount of re- 
tirement benefits payable under a defined benefit provision of a 
pension plan to a member is redetermined to include additional be- 
nefits provided to the member in respect of a qualifying period of 
the member under the provision, the conditions in paragraph (2)(b) 
and section 8504 apply in respect of benefits payable under the pro- 
vision to the member after the redetermination as if the member’s 
retirement benefits had first commenced to be paid at the time of 
the redetermination. 


Related Provisions: Reg. 8503(19)— Meaning of “additional benefits”; Reg. 
8503(22) — Anti-avoidance. 


Registered Pension Plans Technical Manual: §11.22 (redetermination of 
benefits). 


(21) Rules of application — Where additional benefits are pro- 
vided under a defined benefit provision of a pension plan to a mem- 
ber in respect of a qualifying period of the member under the provi- 
sion, the following rules apply: 


(a) if the qualifying period ends as a consequence of the mem- 
ber’s death, subsections (2) and (6) apply in respect of benefits 
provided under the provision on the death of the member as if 
the member’s retirement benefits had not commenced to be paid 
before the member’s death; and 


(b) the provisions in paragraph (2)(m), Part LXXXIII and sub- 
section 8517(4) that depend on whether the member’s retirement 
benefits have commenced to be paid apply to past service 
events, commutations and transfers occurring in the qualifying 
period as if the member’s retirement benefits had not com- 
menced to be paid. 


Related Provisions: Reg. 8503(19)—Meaning of “additional benefits’; Reg. 
8503(22) — Anti-avoidance. 


Registered Pension Plans Technical Manual: §11.23 (rules of application). 


(22) Anti-avoidance — Subsections (20) and (21) do not apply 
where it is reasonable to consider that one of the main reasons for 


Income Tax Regulations 


the provision of additional benefits to the member is to obtain the 
benefit of any of those subsections. 


Registered Pension Plans Technical Manual: §11.24 (anti-avoidance). 


(23) Cross-plan rules — Where a member is provided with be- 
nefits under two or more associated defined benefit provisions, the 
determination of whether the conditions in subsections (17) and 
(19) are satisfied in respect of benefits payable or provided to the 
member under a particular associated provision shall be made on 
the basis of the following assumptions: 


(a) benefits payable to the member under each of the other asso- 
ciated provisions were payable under the particular associated 
provision; 

(b) if, before the member’s specified eligibility day (determined 
without reference to this paragraph) under the particular associ- 
ated provision, the member had commenced to receive retire- 
ment benefits under another associated provision on or after the 
member’s specified eligibility day under that provision, the 
member’s specified eligibility day under the particular associ- 
ated provision were the member’s specified eligibility day under 
that other associated provision; and 


(c) if one or more of the other associated provisions is in a des- 
ignated plan, the plan that includes the particular provision were 
also a designated plan. 
Related Provisions: Reg. 8503(24), (25) — Meaning of “associated”, 
Registered Pension Plans Technical Manual: §11.25 (cross-plan rules). 


(24) Associated defined benefit provisions — For the pur- 
pose of subsection (23), a defined benefit provision is associated 
with another defined benefit provision (other than a provision that is 
not in a registered pension plan) if 


(a) the provisions are in the same pension plan; or 
(b) the provisions are in separate pension plans and 
(i) there is an employer who participates in both plans, or 


(ii) an employer who participates in one of the plans does not 
deal at arm’s length with an employer who participates in the 
other plan. 

Related Provisions: Reg. 8503(25) — Exception. 


Registered Pension Plans Technical Manual: §11.26 (associated defined benefit 
provisions). 


(25) Subsec. (24) not applicable — A particular defined benefit 
provision of a pension plan is not associated with a defined benefit 
provision of another pension plan if it is unreasonable to expect the 
benefits under the particular provision to be coordinated with the 
benefits under the other provision and the Minister has agreed not 
to treat the particular provision as being associated with the other 
provision. 


History [Reg. 8503(16)-(25)]: Subsecs. 8503(16) to (25) added by 2007, c. 35, 
subsec. 83(3), applicable to benefits that are provided or payable after 2007. 


Registered Pension Plans Technical Manual: § 11.26 (associated defined benefit 
provisions). 


(26) IPP — minimum withdrawal — An individual pension plan 
becomes a revocable plan at the end of a year if 


(a) a person who is a member or a beneficiary, in respect of the 
plan, who was, at the time of the member’s death, a spouse or 
common-law partner of the member, is in receipt of retirement 
benefits under the terms of the plan; 


(b) the person has attained 71 years of age before the year; and 


(c) the plan has not paid in the year an amount to the person 
equal to the greater of the retirement benefits payable to the per- 
son for the year and the IPP minimum amount for the person for 
the year. 
History [Reg. 8503(26)]: Subsec. 8503(26) added by 2011, c. 24, s. 96, applicable to 
2012 et seq. 
Definitions [Reg. 8503]: “additional bridging benefits” — Reg. 8503(2)(1); “addi- 
tional death benefits” — Reg. 8503(2)(k); “administrator” —ITA 147.1(1); “agere- 
gate” — Reg. 8509(2)(c)(i);_ “amount” — Reg. 8509(2)(c)(ii); “annuity” —ITA 
248(1); “any other registered pension plan’ — Reg, 8503(13)(a); “arm’s length” — 
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ITA 251(1); “associated” — Reg. 8503(24), (25); “average wage” —ITA 147.1(1); 
“beneficiary”, “benefit provision” —Reg. 8500(1); “benefit year” — Reg. 8504(6); 
“benefits” Reg. 8501(5)(c);. “bridging benefits” — Reg. » 8500(1), 8503(7)(b); 
“bridging period” — Reg. 8504(5);. “calendar. year” — Interpretation Act 37(1)(a); 
“Canada” — ITA. 255, Interpretation Act 35(1); “commencement” — Interpretation 
Act 35(1); “common-law partner” —ITA 248(1); “compensation” —ITA 147.1(1); 
“compensation year” — Reg. 8504(2)(b)J; “connected” — Reg. 8500(3); “consequence 
of the death”, “consequence of the member’s death” — ITA 248(8); “Consumer Price 
Index” — Reg. 8500(1); “continued -retirement benefits” —Reg. 8503(2)(c); “‘contri- 
bution” — Reg. 8501(6), (7); “death benefit” — ITA 248(1); “deferred profit sharing 
plan” —ITA 147(1), 248(1); “defined benefit. provision” —ITA, 147.1(1), Reg 
8504(9); “dependant”, “designated plan” — Reg. 8500(1); “early retirement eligibility 
service” — Reg. 8503(3)(c)(iii); “eligible period of reduced pay”, “eligible period of 
temporary absence”, “eligible survivor benefit period” — Reg. 8500(1); “employed”, 
“employee”, “employer”, “employment”? — ITA 248(1); “excluded remuneration’. — 
Reg. 8503(14)(b); “highest average compensation” — Reg. 8504(2); “IPP minimum 
amount” — Reg* 8500(1); “individual” —ITA 248(1); “lifetime retirement bene- 
fits” — Reg: 8500(1), 8503(7)(b), 8504(6); “member” —ITA 147.1(1), Reg. 8300(1); 
8500(2); “member’s total indexed compensation” — Reg. 8504(2); “Minister” — ITA 
248(1); “money. purchase. provision” — ITA 147.1(1); “month” — Jnterpretation Act 
35(1); “net contribution account” — Reg. 8503(1); “participating employer” — ITA 
147.1(1); “particular plan” —Reg. 8503(3)(k); “particular provision” — Reg. 
8503(3)(b); “past service benefits” — Reg. 8503(15)(a); “past service event” — ITA 
147.11), Reg. 8300(1), (2), 8500(2); “payment year’ — Reg. 8504(6)(a); “pension 
credit” — Reg. 8301, 8308.1(2)-(4), 8308.3(2), (3); “pensionable service”, “period of 
disability” — Reg. 8500(1); “period of reduced services” — Reg.. 8503(4)(a)(ii); “per- 
son” —ITA 248(1); “predecessor employer’ — Reg. 8500(1); “property” — ITA 
248(1); “province” — Interpretation Act 35(1); “public pension benefits”, “public 
safety occupation” — Reg. 8500(1); “qualifying period” — Reg. 8503(16); “registered 
pension plan” —-ITA 248(1); “registered retirement income fund” — ITA 146.3(1), 
248(1); “registered-retirement savings plan” —ITA 146(1), (21.2),-147.5(12), 248(1); 
“related” —ITA . 251(2)-(6);. “retirement . benefits’ — Reg. 8500(1); “revocable 
plan” —ITA 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 8305(2), 8408(2), 8501(2), 
8503(11), (15), 8506(4), 8511(2), 8515(9); “single amount” — ITA 147.1(1); “speci- 
fied eligibility day” — Reg. 8503(16); “specified year’— Reg. 8504(1)(a)(); 
“spouse” — Reg. 8500(5); “surplus” — Reg. 8500(1); “surviving spouse benefits” — 
Reg. 8503(2)(f); “survivor retirement benefits” — Reg. 8503(2)(d), (e); “temporary ab- 
sence” — Reg. 8500(1)“eligible period of temporary absence”; “time of commence- 
ment” — Reg. 8503(3)(d); “totally and permanently disabled” — Reg. 8500(1); “‘writ- 
ing” — Interpretation Act 35(1); “written” — Interpretation Act 35(1)“writing”; “year 
of commencement” — Reg. 8504(1)(a), 8504(2); “Year’s Maximum Pensionable Earn- 
ings” — Reg. 8500(1); “years of ‘early ‘retirement eligibility service” — Reg. 
8503(3)(c)(iv). 


8504. Maximum benefits — (1) Lifetime retirement bene- 
fits — For the purposes of subparagraph 8502(c)(),. the following 
conditions are applicable in respect of the lifetime retirement bene- 
fits provided to a member under a defined benefit provision of a 
pension plan: 


(a) the amount (expressed on an annualized basis) of. lifetime 
retirement benefits payable to the member for the calendar year 
(in this paragraph referred to as the “year of commencement”) in 
which the lifetime retirement benefits commence to be paid does 
not exceed the aggregate of 


(i) the aggregate of all amounts each of which is, in respect 
of a calendar year after 1990 (in this paragraph referred to as 
a “specified year”) in which the member was, at any time, 
connected with an employer who participated in the plan in 
the year for the benefit of the member, the lesser of 


(A) the amount determined by the formula 


B 
02x AxX= 
C 
where 


A is the aggregate of all amounts each of which is the 
member’s compensation for the specified year from an 
employer who participated under the provision in the 
year for the. benefit of the member, 


B is the greatest of all amounts each of which is the av- 
érage wage for a calendar year not before the specified 
year and not after the year of commencement, and 


C is the average wage for the specified year, and 
(B) the amount determined by the formula 


DxE 


Reg. 
S. 8504(2)(b) 


where 


D is the defined benefit limit for the year of commence- 
ment, and 


E_ is the fraction of the specified year that is pensionable 
service of the member under the provision, and 


(ii) the amount determined by the formula 


FxG 
‘where. 
F is the lesser of 


(A) 2 per cent of the member’s highest average com- 
pensation (computed under subsection (2)) for the pur- 
pose of the provision, indexed to the year of com- 
mencement, and 


(B) the defined benefit limit for the year of com- 
mencement, and; 


G is the aggregate of all amounts each of which is the dura- 
tion (measured in years, including any fraction of a year) 
of a period that is pensionable service of the member 
under the provision and no part of which is in a specified 
year; and 


(b) the amount of lifetime retirement benefits payable to the 
member for a particular calendar year after the year in which the 
lifetime retirement benefits commence to be paid does not ex- 
ceed the product of 


(i) the. aggregate of the amounts determined under subpara- 
graphs (a)(i) and (ii), and 


(ii) the. greatest, of all amounts each of which is the ratio of 


(A) the average Consumer Price Index for a calendar year 
not earlier than the calendar year in which the lifetime re- 
tirement benefits commence to be paid and not later than 
the particular year 


to 


(B) the average Consumer Price Index for the calendar 

year in which the lifetime retirement benefits commence 

to be paid. 
Related Provisions: Reg. 8503(14) — Rules applicable where pension credit artifi- 
cially reduced; Reg. 8504(2) — Meaning of highest average compensation; Reg. 
8504(3)— Alternative compensation rules; Reg. 8504(4) — Part-time employees; Reg. 
8504(10) —Excluded benefits; Reg. 8504(13) — Alternative CPI indexing; Reg. 
8505(7) — Exclusion from maximum pension rules; Reg. 8510(5) — Special rules — 
multi-employer plan. 


Information Circulars: 98-2: Prescribed compensation for RPPs. 


Registered Plans Directorate Newsletters: Actuarial Bulletin No. 1 (methodol- 
ogy for calculating actuarial increase where pension commencement postponed beyond 
age 65). 

Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 14 (index- 
ing accrued benefits during pre-retirement deferral period). 


Registered Pension Plans Technical Manual: §12.1 (lifetime retirement 
benefits). 


(2) Highest average compensation — For the purposes of 
subsection (1) and paragraph 8505(3)(d), the highest average com- 
pensation of a member of a pension plan for the purpose of a de- 
fined benefit provision of the plan, indexed to the calendar year (in 
this subsection referred to as the “year of commencement”) in 
which the member’s lifetime retirement benefits under the provision 
commence to be paid, is, 


(a) in the case of a member who has been employed for 3 non- 
overlapping periods of 12 consecutive months each by employ- 
ers who participated under the provision for the benefit of the 
member, '/3 of the greatest of all amounts each of which is the 
aggregate of the member’s total indexed compensation for the 
purpose of the provision for each of the 36 months in 3 such 
periods throughout which the member was so employed, and 


(b) in any other case, the amount determined by the formula 
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xt 
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where 


H is the aggregate of all amounts each of which is the mem- 
ber’s total indexed compensation for the purpose of the pro- 
vision for a month throughout which the member was em- 
ployed by an employer who participated under the provision 
for the benefit of the member, and 


I is the number of months for which total indexed compensa- 
tion is included in the amount determined for H, 


and, for the purposes of this subsection, the member’s total indexed 
compensation for a month for the purpose of the provision is the 
amount determined by the formula 


Ixk 
Ib 


where 


J is the aggregate of all amounts each of which is such portion of 
the member’s compensation for the calendar year (in this sub- 
section referred to as the “compensation year”) that includes the 
month from an employer who participated under the provision 
for the benefit of the member as may reasonably be considered 
to have been received in the month or to otherwise relate to the 
month, 


K is the greatest of all amounts each of which is the average wage 
for a calendar year not before the later of the compensation year 
and 1986 and not after the year of commencement, and 


L is the average wage for the later of the compensation year and 
1986. 

Related Provisions: Reg. 8504(2.1) — Employment with predecessor employer in- 

cluded; Reg. 8504(3) — Alternative compensation rules; Reg. 8504(4),— Part-time 

employees. 

Eston; The opening words of subsec. 8504(2) amended to add “lifetime” by 2007, c. 

35, s. 84, applicable to 2008 et seq. 
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_ Proposed Addition - _ - Reg. 8504(2.1) 7 


(2.1) Predecessor employer — For the purposes of albessiion 

(2), if the pensionable service of the member under the provision » 
includes a period throughout which the member was -employed by » 
a predecessor employer to an employer who participates in the 
plan, the predecessor employer is deemed to have participated _ 
under the provision for the benefit of the member. 
Application: The November 5, 2010 draft legislation oe techni 
add subsec. 8504(2.1), applicable after 1990. 


Technical Notes: Subsection 8504(2) specifies how to ouptle the highest aver: 
age indexed compensation of a a member for the eee of a defined benefit ~ 


benefits that may ‘ paid to the manbees 


New subsection 8504(2.1) accommodates. situations oe part or all of an em-— 
ployee’s highest compensation was earned with a predecessor employer. Under new | 
subsection 8504(2.1), where the pensionable service of a plan member includes a 
period of employment with a predecessor employer (see also new ITA ‘subsection — 
147,2(8)), the predecessor employer is deemed to have participated under the defined 
benefit provision for the benefit of the member. These amendments ensure that com- _ 
pensation received by the plan member for periods of employm eS- 
sor employer is taken into account for purposes of computing the highest average : 
compensation, and hence for purposes of the maximum lifetime retirement gee OS 6 
payable to the member. yo OO : a 


(3) Alternative compensation rules — Lifetime retirement be- 
nefits provided to a member under a defined benefit provision of a 
pension plan shall be deemed to comply with the conditions in sub- 
section (1) where they would so comply if either or both of the fol- 
lowing rules were applicable: 


(a) determine, for the purpose of subsection (2), the member’s 
compensation from an employer for a calendar year by adding to 
the compensation otherwise determined such portion of the 
amount of each bonus and retroactive increase in remuneration 


Income Tax Regulations 


paid by the employer to the member after the year as may rea- 
sonably be considered to be in respect of the year and by deduct- 
ing therefrom such portion of the amount of each bonus and ret- 
roactive increase in remuneration paid by the employer to the 
member in the year as may reasonably be considered to be in 
respect of a preceding year; and 


(b) determine, for the purpose of computing the amount J in sub- 
section (2), the portion of the member’s compensation from an 
employer for a calendar year that may reasonably be considered 
to relate to a month in the year by apportioning the compensa- 
tion uniformly over the period in the year in respect of which it 
was paid. 

Registered Pension Plans Technical Manual: §12.3 (alternative compensation 

rules). 


(4) Part-time employees — Where the pensionable service of a 
member under a defined benefit provision of a pension plan  in- 
cludes a period throughout which the member rendered services on 
a part-time basis to an employer who participates in the plan, the 
lifetime retirement benefits provided under the provision. to the 
member shall be deemed to comply with the conditions in subsec- 
tion (1) where they would so comply or be deemed by subsection 
(3) to'so comply if 


(a) for the purpose of determining the amount J in subsection 
(2), the member’s compensation from an employer for a calen- 
dar year in which the member rendered services on a part-time 
basis to the employer were the amount that it is reasonable to 
expect would have been the mémber’s compensation for the 
year from the employer if the member had rendered services to 
the employer on a full-time basis, throughout the period. or peri- 
ods in the year throughout which Ene member rendered services 
to the employer, and 


(b) in determining the amount G in subparagraph (1)(a)(ii), the 

duration of each period were multiplied by a fraction (not 

greater than 1) that measures the services rendered by the mem- 

ber throughout the period to employers who participate in the 

plan as a proportion of the services that would have been ren- 

dered by the member throughout the period to such employers 
- had the member rendered services on a full-time basis, 


and, for the’ purposes of this subsection, 


(c) where a member of a pension plan has rendered services 
throughout a period to 2 or more employers who participate in 
the plan, the employers shall be deemed to be, throughout the 
‘period, the same employer, and 


(d) where a period is 


(i) an eligible period of reduced pay or temporary absence of 
a member of a pension plan with respect to an employer, or 


(ii) a period of disability of the member, 
the member shall be deemed to have 


(iii) rendered services throughout the period on a regular ba- 
sis (having regard to the services rendered by the employee 
before the period) to the employer or employers by whom the 
member was employed before the period, and 


(iv) received remuneration throughout the period at a rate 
commensurate with. the member’s rate of remuneration 
before the period. 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPP), q. 9 (where 
T10 returned due. to incorrect address). 


Registered Pension Plans Technical Manual: §12.4 (part-time employees). 


(5) Retirement benefits before age 65 — For the purposes of 
subparagraph 8502(c)(1), the following conditions are applicable in 
respect of retirement benefits payable under a defined benefit provi- 
sion of a pension plan toa member of the plan for the period (in this 
subsection referred to as the “bridging period’’) from the time the 
benefits commence to be paid to the time the member attains 65 
years of age: 


(a) the amount (expressed on an annualized basis) of retirement 
benefits payable to the member for that part of the bridging pe- 
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riod that is in the calendar year in which the benefits commence 
to. be paid does. not exceed. the amount determined. by. the 
formula 


mar) 
(A xB) (o.25xex2} 


_ where. 


A. is the defined benefit limit for the’ calendar year in’ Which the 
benefits commence to be paid, 


B is the aggregate of all amounts each of which is the duration 
(measured in years, including:any: fraction of a year) of a:pe- 
riod that.is pensionable. service of-the member under the 
provision, 


C_ is the average of the Year’s Maximum Pensionable Earnings 
for the year in which the benefits commence to be paid eis 
for each of the 2 immediately preceding years, and 


D is the lesser of 35 and the amount determined for B; and 


(b) the amount of retirement benefits (expressed on. an. annual- 
ized basis) payable to the member for that part of the bridging 
period that is ina particular calendar year after the year in which 
the retirement benefits commence to be paid does not exceed the 
product of 


(i) the amount determined ms the formula set out in para- 
graph (a), and 


(ii) the greatest of all amounts eich of hich is the ratio of 


(A) the average Consumer Price Index for a calendar year 
not earlier than the calendar year in'which the retirement 
benefits commence to re paid and not later than the par- 
ticular yeah 
to 
(B) the averagé Consumer Price Index for the calendar 
year in which the retirement benefits commence to be 
paid. 
Related’ Provisions: Reg. 8504(8) — Rule where ‘benefits provided under multiple 


plans; Reg. 8504(11) — Excluded ‘benefits; Reg: 8504(14) — Alternative CPI index- 
ing; Reg. 8505(7) — Exclusion from maximum, pension rules. 


Registered Pension Plans Technical. Manual: §12.5 (retirement benefits before 
age 65). 


(6) Pre-1990 benefits — For the purposes of subparagraph 
8502(c)(i), and subject to subsection (7), the lifetime. retirement be- 
nefits provided under a defined benefit provision of a pension plan 
to a member of the plan in respect of pensionable service in a par- 
ticular calendar year before 1990 (in this ‘subsection referred to as 
the “benefit year”) are subject to the condition that 


(a) the amount (expressed on an annualized basis) of such life- 
time retirement benefits. payable to the member for a particular 
calendar year (in, this, subsection referred to as the “payment 
year’) 

does not exceed 
(b) the amount determined by the formula 


ERA RBXC 


where 


A is the greater of $1,725 and the defined benefit limit for the 
“year in which the benefits commence to be paid, © 


Bis the aggregate of all amounts each of which,is the duration 
(measured as a fraction of a year) of a period in the benefit 
year that is pensionable service of the member under the pro- 
vision, and 

“Cis the greatest of all amounts each of which is the ratio of 
(i) the average Consumer Price Index for a calendar year 
not earlier than the calendar year in which the lifetime re- 
tirement benefits commence to be paid and not later than 
the payment year 


Reg. 
S. 8504(9) 


to 


(ii) the average Consumer Price Index for the calendar 
year in which the lifetime retirement benefits commence 
to be paid. 
Related Provisions: Reg. 8504(8) — Rule where benefits provided under multiple 
plans; Reg. A, See a benefits; Reg. 8504(15) — Alternative CPI 
indexing: 
Registered Plans Directorate Newsletters: 95-3 (actuarial report content): 


Registered Pension Plans Technical Manual: §12.6 (pre-1990 benefits). 


(7) Limit not applicable — The condition in subsection (6) is not 
applicable with respect to lifetime retirement benefits provided to 
an individual in respect of periods of pensionable service in a par- 
ticular calendar year if’ 


(a) at any time hore June ,8,.1990,.a period in the particular 
year was pensionable service of the individual under a defined 
benefit provision of a registered pension. plan; 


(b) on June 7, 1990, ‘the individual was entitled; pursuant to an 
arrangement in writing, to be provided with lifetime retirement 
benefits under a, defined benefit provision. of a registered. pen- 
sion plan in respect of a period.in the particular year,.whether or 
not.the individual’s.entitlement was conditional upon the indivi- 
dual making contributions under the provision; ; 


(c): at the commencement: of the particular year, a period’in: a 
preceding year was pensionable service of the individual under.a 

defined benefit provision of a registered pension plan, and the 
individual did not, by reason of disability or leave of absence, 
render services in the particular year to an employer who partici- 
pated in the plan with respect to the individual; 


(d) contributions were made before June 8, 1990 by or on behalf 
of the individual under a money purchase provision of a regis- 
tered pension plan in respect of the year; or 


(e) contributions were made in the year by or on behalf of. the 
individual to a deferred profit sharing plan. 
Related Provisions: Reg. 8500(7) — Amounts allocated under money purchase 
provision deemed to be contribution. 


Registered Pension Plans Technical Manual: §12.7 (limit not applicable). 


(8) Cross-plan restrictions — Where an individual is provided 
with benefits under more. than one defined benefit provision, the 
determination of whether the benefits provided to the individual 
under a particular defined benefit provision comply with the condi- 
tions in subsections (5) and (6) shall be made on the. assumption 
that benefits provided to the individual under each other defined 
benefit provision (other than a provision that is not included ina 
registered pension plan) associated with the. particular’ provision 
were provided under the particular provision. 

Related: Provisions: Reg: 8504(9) — Associated defined benefit Set Reg: 
8510(5) — Special rules — multi-employer plan: 

Registered Pension Plans Technical Manual: §12.8 (cross-plan restrictions). 


(9) Associated defined benefit provisions — For the pur- 
poses of subsection (8), a defined benefit provision is associated 
with a particular defined. benefit provision. if 
(a) the provisions are in the same pension plan, or 
(b) the provisions are in separate pension plans and 
(i) there is an employer.who participates in both plans, 
(ii) an employer who participates in one of the plans does not 
deal at arm’s length with an employer who participates in the 
other plan, or 
(iii) there. is an individual: who.is provided with benefits 
under both provisions and the individual, or a person with 
whom the individual does not deal.at.arm’s length, has the 
power to determine the benefits that are provided under the 
particular provision, 
unless it is unreasonable to expect the benefits under the particular 
provision to be coordinated with the benefits under the other provi- 
sion and the Minister has agreed not to treat the other provision as 
being associated with the particular provision. 
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Registered Pension Plans Technical Manual: §12.9 (associated defined benefit 
provisions). 


(10) Excluded benefits — For the purpose of determining 
whether lifetime retirement benefits provided under a defined bene- 
fit provision of a pension plan comply with the conditions in sub- 
section (1), the following benefits shall be disregarded: 
(a) additional lifetime retirement benefits payable to a member 
because the member is totally and permanently disabled at the 
time the member’s retirement benefits commence to be paid; 
and 


(b) additional lifetime retirement benefits payable to a member 
whose retirement benefits commence to be paid after the mem- 
ber attains 65 years of age, where the additional benefits result 
from an adjustment that is made to offset, in whole or in part, 
the decrease in the value of lifetime retirement benefits that 
would otherwise result by reason of the deferral of such benefits 
after the member attains 65 years of age and the adjustment is 
not more favourable than such an adjustment made on an actua- 
rially equivalent basis. 

Related Provisions: Reg. 8504(11), (12) — Benefits to be disregarded. 

Registered Plans Directorate Newsletters: Actuarial Bulletin No. 1 (methodol- 


ogy for calculating actuarial increase where pension commencement postponed beyond 
age 65). 


Registered Pension Plans Technical Manual: §12.10 (excluded benefits). 


(11) [Excluded benefits] — For the purpose of determining 
whether retirement benefits provided under a defined benefit provi- 
sion of a pension plan comply with the conditions in subsection (5), 
the following benefits shall be disregarded: 


(a) additional lifetime retirement benefits described in paragraph 
(10)(a); and 


(b) bridging benefits payable at the election of a member, where 
the benefits are provided on a basis that is not more favourable 
than an actuarially equivalent basis in lieu of all or a proportion 
of the benefits that would otherwise be payable under the provi- 
sion with respect to the member. 


History: Para. 8504(11)(b) amended by P.C. 2001-153, s. 7, January 30, 2001, Can- 
ada Gazette, Part II, February 14, 2001, applicable after June 4, 1997. 


(12) [Excluded benefits] — For the purpose of determining 
whether lifetime retirement benefits provided under a defined bene- 
fit provision of a pension plan comply with the condition in subsec- 
tion (6), additional lifetime retirement benefits that are described in 
paragraph (10)(b) shall be disregarded. 


(13) Alternative CPI indexing — The lifetime retirement bene- 
fits provided to a member under a defined benefit provision of a 
pension plan shall be deemed to comply with the condition in para- 
graph (1)(b) where they would so comply, or would be deemed by 
subsection (3) or (4) to so comply, if the ratio that is determined 
under subparagraph (1)(b)(ii) were replaced by a substantially simi- 
lar measure of the change in the Consumer Price Index. 


Registered Pension Plans Technical Manual: §12.11 (alternative CPI indexing). 


(14) [Idem] — The retirement benefits provided to a member under 
a defined benefit provision of a pension plan shall be deemed to 
comply with the condition in paragraph (5)(b) where they would so 
comply if the ratio that is determined under subparagraph (5)(b)(ii) 
were replaced by a substantially similar measure of the change in 
the Consumer Price Index. 


(15) [Idem] — The lifetime retirement benefits provided to a mem- 
ber under a defined benefit provision of a pension plan shall be 
deemed to comply with the condition in subsection (6) where they 
would so comply if the amount C in the formula set out in para- 
graph (6)(b) were replaced by a substantially similar measure of the 
change in the Consumer Price Index. 

Definitions [Reg. 8504]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“associated” — Reg. 8504(9); “average Consumer Price Index” — Reg. 8500(1); “av- 
erage wage” —ITA 147.1(1); “benefits” — Reg. 8501(5)(c); “bridging benefits” — 
Reg. 8500(1); “calendar year’ — Interpretation Act 37(1)(a); “commencement” — In- 
terpretation Act 35(1); “compensation” — ITA 147.1(1); “connected” — Reg. 8500(3); 
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“Consumer Price Index” — Reg. 8500(1); “contribution” — Reg. 8501(6), (7); “de- 
ferred profit sharing plan” —ITA 147(1), 248(1); “defined benefit limit” — Reg. 
8500(1); “defined benefit provision” —ITA 147.1(1); “eligible period of reduced 
pay” — Reg. 8500(1); “employed”, “employee” —ITA 248(1); “employer” —ITA 
248(1), Reg. 8504(4)(c); “highest average compensation” — Reg. 8504(2); “indivi- 
dual” —ITA 248(1); “lifetime retirement benefits’ — Reg. 8500(1); “member” — 
ITA 147.1(1), Reg. 8300(1), 8500(2); “Minister” — ITA 248(1); “money purchase pro- 
vision” —ITA 147.1(1); “month” — Interpretation Act 35(1); “pensionable service”, 
“period of disability” — Reg. 8500(1); “person” —ITA 248(1); “predecessor em- 
ployer” — Reg. 8500(1); “registered pension plan” —ITA 248(1); “related” —ITA 
251(2)+(6); “retirement benefits” — Reg. 8500(1); “specified year” — Reg. 8504(a)(i); 
“temporary absence” — Reg. 8500(1)“eligible period of temporary absence”; “totally 
and permanently disabled” — Reg. 8500(1); “writing” — Interpretation Act 35(1); 
“Year's Maximum Pensionable Earnings” — Reg. 8500(1). 


Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). 


8505. Additional benefits on downsizing — (1) Downsizing 
program — For the purposes of this section, “downsizing pro- 
gram” means the actions that are taken by an employer to bring 
about a reduction in the employer’s workforce, including 


(a) the termination of the employment of employees; and 


(b) the payment of amounts and the provision of special benefits 
to employees who elect to or are required to terminate their 
employment. 

Registered Pension Plans Technical Manual: §13.1 (downsizing program). 


(2) Applicability of downsizing rules — For the purposes of 
this section, 


(a) a downsizing program is an approved downsizing program if 
the Minister has approved in writing the application of this sec- 
tion in respect of the program; 

(b) subject to subsection (2.1), an individual is a qualifying indi- 
vidual in relation to an approved downsizing program if 


(i) the employment of the individual is terminated while the 
downsizing program is in effect, 


(ii) the individual was not, at any time before the termination 
of employment, connected with the employer from whom the 
individual terminated employment, and 


(iii) the Minister has approved in writing the application of 
this section to the individual; and 


(c) the specified day is, in respect of an approved downsizing 
program, 


(i) the day that is designated by the Minister in writing for 
the purpose of subparagraph (3)(c)(ii), and 


(ii) if no such day has been designated, the day that is 2 years 

after the day on which the Minister approves the application 

of this section in respect of the downsizing program. 
History: The portion of para. 8505(2)(b) before subpara. (i) amended by P.C. 1995-17, 
subsec. 12(1), January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable 


with respect to an individual whose employment is terminated after February 14, 1992, 
other than an individual who, on or before that date, 


(a) was notified that the individual’s employment would be terminated after that 
date; or 


(b) elected to terminate employment after that date. 


Registered Pension Plans Technical Manual: § 13.2 (applicability of downsizing 
rules). 


(2.1) Qualifying individual — exclusion — An _ individual 
whose employment is terminated under an approved downsizing 
program is not a qualifying individual in relation to the program if, 
at the time the individual’s employment is terminated, it is reasona- 
ble to expect that 


(a) the individual will become employed by, or provide services 
to, 


(i) a person or body of persons from whom the individual 
terminated employment under the downsizing program, or 


(ii) a person or body of persons that does not deal at arm’s 
length with a person or body of persons referred to in subpar- 
agraph (i), or 
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(b) a corporation with which the individual is connected will 
provide services to a person or body of persons referred to in 
paragraph (a) and the individual will be directly. involved in the 
provision of the services, 


except that this subsection does not apply with respect to an indivi- 
dual where 


(c) it is reasonable to expect that 
(i) the individual will not be employed or provide services, or 


(ii) if paragraph (b) is applicable, the corporation will not 
provide services, 


for a period exceeding 12 months, and 


(d) the Minister has waived the oi St a of ite subsection 
with respect to the individual. 
History: Subsec. 8505(2.1) added by P.C. 1995-17, subsec. 12(2), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable with respect to an individual 


whose employment is terminated after February 14, 1992, other than an individual 
who, on or before that date, 


(a) was notified that the individual’s employment. would be terminated after that 
date;.or 
(b) elected to terminate employment after that date. 


Registered Pension Plans Technical Manual: §13.3 (qualifying individual — 
exclusion). 


(3) Additional lifetime retirement benefits — Lifetime retire- 
ment benefits (in this section referred to as “special retirement be- 
nefits”) that. do. not comply. with the. condition. in, paragraph 
8503(3)(a) may be provided under a defined benefit provision of a 
pension plan to a member of the plan who terminates employment 
after attaining 55 years of age where the following conditions are 
satisfied: 


(a) the special retirement benefits are provided pursuant to an 
approved downsizing program; 


(b) the member is a qualifying individual in relation to the 
downsizing program; 


(c) under the terms of the provision, 


(i) retirement benefits will not commence to be paid to the 
member until the member ceases to be employed by all em- 
ployers who participate in the plan, and 


(ii) retirement benefits will commence to be paid to the mem- 
ber no later than on the specified day; 


(d) the amount (expressed on an annualized basis) of special re- 
tirement benefits payable to the member for a particular calendar 
year does not exceed the amount that is determined by the 
formula 


AXBxXxC 

where 

A is the lesser of’ 

(i) 2 per cent of the member’s highest average compensa- 
tion (computed under subsection 8504(2)) for the purpose 
of the provision, indexed to the calendar year (in this par- 
agraph referred to as the “year of commencement”) in 
which retirement benefits commence to be paid under the 
provision to the member, and 

(ii) ‘the defined benefit’ limit for the year of 
commencement, 

B is the lesser of 7 and the amount, if any, by which 65 exceeds 
the member’s age (expressed in years, including any fraction 
of a year) at termination of employment, and 

C is the greatest of all amounts each of which is the ratio of 

(i) the average Consumer Price Index for a calendar year 
not earlier than the year of commencement and not later 
than the particular year 


to 


(ii) the average Consumer Price index’ for the year of 
commencement; 
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(e) [Repealed] 
(f) ‘the plan 


(i) does not permit the commutation of retirement benefits 
payable to the member, or 


(ii) permits the commutation of retirement benefits payable 
to the member only if the life expectancy of the member is 
significantly shorter than normal; and 


(g) lifetime retirement benefits that are permissible only by rea- 
son of this subsection are not provided to the member under any 
other defined benefit provision, unless this condition has been 
waived by the Minister. 


Related Provisions: Reg. 8501(3) — Conditions inapplicablé where inconsistent 
with 8505(3); Reg. 8505(6) — Alternative. CPI indexing. 


History: Para. 8505(3)(e) repealed by P.C..1995-17, subsec. 12(3), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable after 1988. 
Information Circulars: 98-2: Prescribed compensation for RPPs, para. 29. 


Registered Pension Plans Technical Manual: §13.4 (additional lifetime retire- 
ment benefits). 


(3.1) Re-employed members — Where 


(a) a member of a pension plan becomes an employee of a par- 
ticipating employer after lifetime retirement benefits that are 
permissible only by reason of subsection (3) have commenced to 
be paid under a defined benefit provision of the plan to the 
member, and , 


(b) payment of the member’s retirement benefits under the pro- 
vision is suspended while the member is so employed, 


the condition in paragraph (3)(d) is applicable in respect of benefits 
payable under the provision to the member after the suspension as if 


(c) the member had not become so employed, and 


(d) payment of the member’s retirement benefits had not been 
suspended. 


History: Subsec. 8505(3.1) added by P.C. 1995-17, subsec. 12(4), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


(4) Early retirement reduction — Where a member of a pension 
plan is a qualifying individual in relation to an approved downsiz- 
ing program, the terms of a defined benefit provision of the plan 
that determine the amount by which the member’s lifetime retire- 
ment benefits under the provision are reduced because of the early 
commencement of the benefits may, under the downsizing program, 
be modified in such a way that the benefits do not comply with the 
condition in paragraph 8503(3)(c) but would so comply if the mem- 
ber’s benefits were provided in respect of employment in a public 
safety occupation. 

Related Provisions: Reg. 8501(3) — Conditions inapplicable where inconsistent 
with 8505(4); Reg. 8505(5) — Exception for future benefits. 

History: Subsec. 8505(4) amended by P.C. 1995-17, subsec. 12(5), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §13.5 (early retirement reduction). 


(5) Exception for future benefits — Subsection (4) does not 
apply with respect to benefits that are provided to an individual in 
respect of a period that is after the day on which the individual’s 
employment was terminated under an approved downsizing 
program. 

History: Subsec. 8505(5) amended by P.C. 1995-17, subsec. 12(S), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable after 1988. 

Registered Pension Plans Technical Manual: §13.6 (exception for future 
benefits). 


(6) Alternative CPI indexing — Special retirement benefits pro- 
vided to.a member under a defined benefit provision of a pension 
plan shall be deemed to comply with the condition in paragraph 
(3)(d) where they would so comply if the amount C in that para- 
graph were replaced by a substantially similar measure of the 
change in the Consumer Price Index. 

Registered Pension Plans Technical Manual: §13.7 (alternative CPI indexing). 


(7) Exclusion from maximum pension rules — For the pur- 
pose of determining whether retirement benefits provided under a 
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defined benefit provision of a pension plan comply with the condi- 
tions in subsections 8504(1) and (5), lifetime retirement benefits 
that are permissible only by reason of subsection (3) shall be 
disregarded. 


Registered Pension Plans Technical Manual: §13.8 (exclusion from maximum 
pension rules). : 


(8) Exemption from past service contribution rule — Sub- 
section 8503(15) does not.apply in respect of a contribution that is 
made in respect of benefits provided.to.a qualifying individual pur- 
suant to an approved downsizing program. 


Registered Pension Plans Technical Manual: §13.9 (exemption from past ser- 
vice contribution: rule). 

Definitions [Reg. 8505]: “amount” —ITA 248(1); “approved downsizing pro- 
gram” — Reg. 8505(2)(a); “arm’s length” — ITA 251(1); “average Consumer Price In- 
dex” — Reg. 8500(1); “benefits” — Reg: 8501(5)(c); ‘calendar year’ — Interpretation 
Act 37(1)(a); “commencement” — Interpretation Act 35(1);.“‘compensation” — ITA 
147.1(1); “connected” — Reg. 8500(3);, “Consumer Price Index” — Reg. 8500(1); 
“contribution” — Reg. 8501(6); “corporation” — ITA 248(1), Interpretation Act 35(1); 
“defined benefit limit” — Reg. 8500(1); “defined benefit provision” — ITA 147.1(1): 
“downsizing program” — Reg. 8505(1); “employed”, “employee”, “employer”, “tem- 
ployment” —ITA 248(1); “highest average compensation” — Reg. 8504(2); “indivi- 
dual” — ITA 248(1); “lifetime retirement benefits” — Reg. 8500(1); “member” — 
ITA 147.1(1), Reg. 8300(1), 8500(2); “Minister” ITA 248(1); “month”? —Jnterpre- 
tation Act 35(1); “participating employer’ — ITA 147.1(1); “person” — ITA 248(1); 
“public safety occupation” —Reg. 8500(1); “qualifying | individual” — Reg. 
8505(2)(b), 8505(2.1); “retirement benefits” — Reg. 8500(1); “special retirement bene- 
fits” — Reg. 8505(3); “specified day” — Reg. 8505(2)(c); “writing” — Interpretation 
Act 35(1); “year of commencement” — Reg. 8505(3)(d)(i). i 


8506. Money purchase provisions — (1) Permissible bene- 
fits — For the purposes of paragraph 8502(c), the following bene- 
fits may, subject to the conditions specified in respect of each bene- 
fit, be provided under a money purchase provision of a. pension 
plan: 


(a) lifetime retirement benefits — lifetime retirement bene- 
fits provided to a member where the benefits are payable in 
equal periodic amounts or are not so payable only by reason that 


(1) the benefits payable to a member after the death of the 
member’s spouse or common-law partner are less than the 
benefits that would be payable to the member were the mem- 
ber’s spouse or common-law partner alive, or 


(ii) the benefits are adjusted, after they commence to be paid, 
where those adjustments would be in accordance with any of 
subparagraphs 146(3)(b)(i1i) to (v) of the Act if the annuity 
by means of which the lifetime retirement benefits are pro- 
vided were an annuity under a retirement savings plan; 


(b) bridging benefits — bridging benefits provided to a mem- 
ber where the bridging benefits are payable for a period ending 
no later than the end of the month following the month in which 
the member attains 65 years of age; 


(c) guarantee period — retirement benefits (in this paragraph 
referred to as “continued retirement benefits”) provided to. one 
or more beneficiaries of a member who dies after retirement be- 
nefits under the provision commence to be paid to the member 
where 


(i) the continued retirement benefits are payable for a period 
beginning after the death of the member and ending no later 
than 15 years after the day on which retirement benefits com- 
mence to be paid under the provision to the member, and 


(ii) the total amount of continued retirement benefits payable 
under the provision for each month does’ not exceed the 
amount of retirement benefits (other than benefits permissi- 
ble under paragraph (e.1)) that would have been payable 
under the provision for the month to the member if the mem- 
ber were alive; 


(d) post-retirement survivor benefits — retirement bene- 
fits (in this paragraph referred to as “survivor retirement bene- 
fits”) provided to a beneficiary of a member who dies after re- 
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tirement benefits under the provision commence to be paid to 
the member where 


(i) the beneficiary is a spouse or common-law partner or for- 
mer spouse or common-law partner of the member at the 
time the member’s retirement benefits commence to be paid, 


(ii) the survivor retirement benefits are payable for a period 
beginning after the death of the member and ending with the 
death of the beneficiary, and 


(iii) the total amount of survivor retirement benefits and 
other retirement benefits (other than benefits permissible 
under paragraph (e.1)) payable under the provision for each 
month to beneficiaries of the member does not exceed the 
amount of retirement benefits (other than benefits permissi- 
ble under paragraph (e.1)) that would have .been: payable 
under the provision for the month to the member if the mem- 
ber were alive; 


(e) pre-retirement survivor benefits — retirement benefits 
provided to a beneficiary of a member who dies before retire- 
ment benefits under the provision commence to be paid to the 
member, and benefits provided to other individuals after the 
death of the beneficiary, where 


(i) the beneficiary is a spouse or common-law partner or for- 
mer spouse or common-law partner of the member at the 
time: of the member’s death, 


(ii) the benefits would be permissible under paragraphs (a) to 
(c) if the beneficiary were a member of the plan, and 


(iii) the retirement benefits are payable to the beneficiary be- 

_ ginning no later than on the later of one year after the day of 
death of the member and the end of the calendar year in 
which the beneficiary attains 71 years of age; 


(e.1) variable benefits — retirement benefits (in this para- 
graph referred to as “‘variable benefits”), other than benefits per- 
missible under any of paragraphs (a) to (e), provided to a mem- 
ber and, after the death of the member, to one or more 
beneficiaries of the member if 


(1) the variable benefits are paid from the member’s account, 


(ii) the variable benefits provided to the member or a benefi- 
ciary (other than a beneficiary who is the specified benefici- 
ary of the member in relation to the provision) are payable 
for a period ending no later than the end of the calendar year 
following the calendar year in which the member dies, 


(iii) the variable benefits provided to a beneficiary who is the 
specified beneficiary of the member in relation to the provi- 
sion are payable for a period ending no later than the end of 
the calendar year in which the specified beneficiary dies, and 


(iv) the amount of variable benefits payable to the member 
and beneficiaries of the member for each calendar year is not 
less than the minimum amount for the member’s account 
under the provision for the calendar year; 


(f) payment from account — the payment with respect to a 
member of a single amount from the member’s account under 
the provision; 

(g) payment from account after death — the payment, 
with respect to one or more beneficiaries of a member, of one or 
more single amounts from the member’s account under the 
provision; 

(h) commutation of benefits — the payment with respect to 
a member of a single amount in full or partial satisfaction of the 
member’s entitlement to other benefits under the provision, 
where the single amount does not exceed the present value (at 
the time the single amount is paid) of the other benefits that, as a 
consequence of the payment, cease to bé provided; and 


(i) the payment, with respect to an individual after the death of a 
member, of a single amount in full or partial satisfaction of the 
individual’s entitlement to other benefits under the provision, 
where the individual is a beneficiary of the member and the sin- 
gle amount does not exceed the present value (at the time the 
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single amount is paid) of the other benefits that; as a conse- 
quence of the payment, cease to be provided. 


Related Provisions: Reg. 8506(5) — Minimum amount for (e.1); Reg. 8506(8) — 
Specified beneficiary for (e.1). 


History: Subpara. ee labia amended by 2007, c. 29, subsec. 36(1), Dias 
after 2006. 


Subpara. 8506(1)(a)(ii) ameed by P.C. 2005-1508, subsec. 2811), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2003, except that, in 
respect of retirement benefits provided under’a money purchase provision’ under an 
arrangement that was accepted for the purpose of pata. 8508 ONE) before February 27, 
2004, the subpara: is to be read as follows: 


(ii) the benefits are adjusted, after they commence to este paid, where those adjust- 

ments are acceptable to the Minister and are similar in nature to the adjustments 

described in’any of subparagraphs 146(3)(b) (iii) to (v) of the Act; 
Subparas. 8506(1)(c)(ii), (d)Gii) and para. (g) amended, para. (e.1) added, by the said 
P.C. 2005-1508, subsecs. 28(2)—-(5), applicable after 2003. | 
The word “spouse” replaced ‘with “spouse or common-law partner” in subpara. 
8506(1)(a)(G), the words “surviving spouse benefits” replaced with “survivor benefits” 
in the headings before para. (1)(d) and (1)(e), the words: “spouse or former spouse” 
replaced with “spouse or common-law partner or former spouse or, common-law part- 
ner” in subpara. (1)(d)G)-and (e)(), by P.C. 2001-957, paras. 14(e), 17(a), (b), and 
15(d), May 31, 2001; Canada Gazette, Part II, June’ 20, 2001, applicable to 2001 et 
seq:, except that if a taxpayer and a person have jointly elected pursuant to s. 144 of the 
Modernization of Benefits and Obligations Act (S.C. 2000, c.-12),; in respect of the 
1998, 1999 or 2000 taxation year, the amendment applies to the taxpayer and the per- 
son in respect of'the applicable taxation year ef seg. 


Subpara. 8506(1)(e)(Giii) amended by P.C. 1998-2256, s. 23, December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable on the same basis as the amendment to 
Reg. 8502(e)(1)(A).- 

Registered Plans Directorate Newsletters; 91-4R (registration rules for money 
purchase. provisions). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 17 (varia- 
ble‘ benefits). 


Registered Pension Plans Technical Manual: §14.1 (money purchase provi- 
sions — permissible benefits). 


(2) Additional conditions — For the purposes of section 8501, 
the following conditions are. applicable with. respect to.each.money: 
purchase provision of a pension plan: 


(a) employer contributions acceptable to minister — the 
amount of contributions that are to be made under the provision 
by each employer who participates in the plan is determined in a 
manner acceptable to the Minister; 


(b) employer contributions with respect to particular 
members — each contribution that is made under the provi- 
sion by an employer consists only of amounts each of which is 
an amount that is paid by the employer with respect to a particu- 
lar member; 


(b.1) allocation of employer contributions — each contri- 
bution that is made under the provision by an employer is. allo- 
cated to the member with respect to whom it is made; 


(c) employer contributions not permitted — contributions 
are, not made under the. provision by an employer, and. property 
is not transferred to the provision in respect of the actuarial. sur- 
plus under a defined benefit provision of the plan.or another reg- 
istered pension plan, 


(i) at.a time when there is a surplus under the provision, or 


(ii) at a time after 1991 when an amount that became a for- 
feited amount under. the. provision before, 1990, :or any earn- 
ings of the plan that are reasonably. attributable to. that 
amount, is being held in. respect of the provision and has not 
been reallocated to members of the plan; 


(c.1) contributions not. permitted — no .contribution is 
made under the provision with respect to a member, and. no 
amount is transferred for the benefit of a member to the provi- 
sion from another benefit provision of the plan, at any time after 
the calendar year in which the member attains 71 years of age, 
other than an amount that is transferred for the benefit of the 
member to the provision 


(i) in accordance with subsection 146. 3(14. be or 147.3(1) or 
(4) of the Act, or 
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(ii) from another benefit provision of the plan, where the 
amount so transferred would, if the benefit provisions were 
in’ separate registered pension plans, be in accordance with 
subsection 147.3(1) or (4) of the Act; 


(d) return of contributions — where the plan is not estab- 
lished: by’ an enactment of Canada or a province, it includes a 
stipulation that permits, for the purpose of avoiding revocation 
of the registration of the plan, a contribution made under the 
provision by a member or by an employer to be returned to the 
person who made the contribution, which stipulation may pro- 
vide that a return of contributions is subject to the approval of 
the authority administering the Pension Benefits Standards Act, 
1985 or a similar law of a province; 


(e) allocation of earnings — the earnings of the plan, to the 
extent that they relate to the provision and are not reasonably 
attributable to forfeited amounts or a surplus under the provi- 
sion, are allocated to plan members on a reasonable basis and no 
less frequently than annually; 


(f) payment or reallocation of forfeited amounts — each 

forfeited amount under the provision (other than an amount for- 

feited before 1990) and all earnings of the plan that are reasona- 
bly attributable ‘to the forfeited amount are 


(i) paid to participating employers, 
(11) reallocated to members of the plan, or 


(iii) paid as or,on account of administrative, investment or 
similar expenses. incurred in connection with the plan 


on or before December 31 of the year immediately following the 
calendar year in which the amount is forfeited, or such later time 
as is permitted by. the Minister under subsection (3); 


(g) retirement benefits — retirement benefits (other than be- 
nefits permissible under paragraph (1)(e.1)) under the provision 
are provided by means. of annuities that,are purchased from a 
licensed annuities. provider; 


(h) undue deferral of payment — death of member — 
each single amount that is payable after the death of a member 
(other than a.single amount that is payable, after the death of the 
specified beneficiary of the member in relation to the provision) 
is paid as soon as is practicable after the member’s death; and 


(i) undue deferral of payment — death of specified ben- 
eficiary — each single amount that is payable after the death of 
the specified beneficiary of a member in relation to the provision 
is paid as:soon as is practicable after the specified beneficiary’s 
death. 


Related Provisions: Reg. 8500(7) — Amount allocated under money purchase pro- 
vision deemed to be contribution; Reg. 8501(2)(c) — Revocation of plan for failure to 
comply with conditions; Reg. 8506(8)— Specified beneficiary; Reg. 8509(10.1) — 
Conditions inapplicable to pre-1992 plans. 


History: The opening words of para. 8506(2)(c.1) amended by 2007, c. 29, subsec. 
36(2), applicable after 2006. 


Paras.. 8506(2)(c.1) and (i) added, para. 8506(2)(h) amended to add the parenthesized 
“(other than . . .)”, by P.C. 2005-1508, subsecs. 28(6), (7), August. 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after 2003. 


Para. 8506(2)(g) amended by the said P.C. 2005-1508, subsec. 28(7), applicable after 
2003, except that, in respect of retirement benefits provided under a money purchase 
provision under an arrangement that was accepted for the purpose of para. 8506(2)(g) 
before February 27, 2004; the para.-is to be read as follows: 


(g) retirement benefits (other than benefits permissible under paragraph (1)(e.1)) 
under the provision are provided by means of annuities that are purchased from a 
licensed annuities provider or under an arrangement acceptable to the Minister; 


Para. 8506(2)(b.1) added by P.C. 1995-17, subsec. 13(1), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable with respect to contributions made under 
a money purchase provision of a pension plan after April 5, 1994. 


Para. 8506(2)(c) amended by P.C. 1995-17, subsec. 13(2), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1988, except that para. (c) does not 
apply with respect to property transferred on or before April 5, 1994 to a money 
purchase provision of a pension plan in respect of an actuarial surplus under a defined 
benefit provision of a registered pension plan. 


Para. 8506(2)(d) amended by P.C. 1995-17, subsec. 13(3), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1988. 
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Para. 8506(2)(f) amended by P.C. 1995-17, subsec. 13(4), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after April 5, 1994 with respect to 


(a) forfeited amounts under a money purchase provision of a pension plan that 
arise after April 5, 1994; 

(b) earnings of a pension plan after April 5, 1994; and 

(c) forfeited amounts under a money purchase provision of a pension plan that 
arose on or before April 5, 1994, to the extent that, on April 5, 1994, those. amounts 


were being held in respect of the provision and have not been reallocated to mem- 
bers of the plan. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 17 (varia- 
ble benefits). 


Registered Pension Plans Technical Manual: §14.2 (additional conditions). 


(2.1) Alternative method for allocating employer contribu- 
tions — The Minister may, on the written application of the ad- 
ministrator of a pension plan, waive the application of the condition 
in paragraph (2)(b.1) in respect of a money purchase provision of 
the plan where contributions made under the provision by an em- 
ployer are allocated to members of the plan in a manner acceptable 
to the Minister. 


History: Subsec. 8506(2.1) added by P.C. 1995-17, subsec. 13(5), January 11, 1995, 
Canada Gazette, Part Il, January 25, 1995, applicable after April 5, 1994. 


Registered Pension Plans Technical Manual: §14.3 (alternative method for 
allocating employer conditions). 


(3) Reallocation of forfeitures — The Minister may, on the 
written application of the administrator of a registered pension plan, 
extend the time for satisfying the requirements of paragraph (2)(f) 
where 


(a) the aggregate of the forfeited amounts that arise in a calendar 
year is greater than normal because of unusual circumstances; 
and 


(b) the forfeited amounts are to be reallocated on a reasonable 
basis to a majority of plan members or paid as or on account of 
administrative, investment or similar expenses incurred in con- 
nection with the plan. 

History: Para. 8506(3)(b) amended by P.C. 1995-17, subsec. 13(6), January 11, 1995, 


Canada Gazette, Part I, January 25, 1995, applicable after April 5, 1994 with respect 
to 


(a) forfeited amounts under a money purchase provision of a pension plan that 
arise after April 5, 1994; 


(b) earnings of a pension plan after April 5, 1994; and 


(c) forfeited amounts under a money purchase provision of a pension plan that 
arose on or before April 5, 1994, to the extent that, on April 5, 1994, those amounts 
were being held in respect of the provision and have not been reallocated to mem- 
bers of the plan. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §14.4 (reallocation of forfeitures). 


(4) Non-payment of minimum amount — plan revocable — 
A registered pension plan that contains a money purchase provision 
becomes, for the purposes of paragraph 147.1(11)(c) of the Act, a 
revocable plan at the beginning of a calendar year if the total 
amount of retirement benefits (other than retirement benefits per- 
missible under any of paragraphs (1)(a) to (e)) paid from the plan in 
the calendar year in respect of a member’s account under the provi- 
sion is less than the minimum amount for the account for the calen- 
dar year. 

Related Provisions: ITA 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 8305(2), 
8408(2), 8501(2) 8503(11), (15), 8511(2), 8515(9) — Other ways plan becomes revo- 
cable plan; Reg. 8506(5) — Minimum amount. 


History: Subsec. 8506(4) added by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part II, September 21, 2005, applicable after 2003. 


Registered Pension Plans Technical Manual: §14.5 (non-payment of minimum 
amount — plan revocable). 


(5) Minimum amount — For the purposes of paragraph (1)(e.1) 
and subsection (4), but subject to subsection (7), the minimum 
amount for a member’s account under a money purchase provision 
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of a registered pension plan for a calendar year is the amount deter- 
mined by the formula 


AXB 
where 
A is the balance in the account at the beginning of the year; and 
B is 
(a) if there is a specified beneficiary of the member for the 
year in relation to the provision, the factor designated under 


subsection 7308(4) for the year in respect of the specified 
beneficiary, 


(b) if paragraph (a) does not apply for the year, the factor 
designated under subsection 7308(4) for the year in respect 
of an individual where 


(i) the individual was, at the time the designation referred 
to in subparagraph (ii) was made, the member’s spouse or 
common-law partner, 


(ii) the member had, before the beginning of the year, 
provided the administrator of the plan with a written des- 
ignation of the individual for the purpose of this para- 
graph in relation to the provision, and 


(ili) the member had not, before the beginning of the year, 
revoked the designation, and 


(c) in any other case, the factor designated under subsection 

7308(4) for the year in respect of the member. 
Related Provisions: ITA 60.021(4)(c) — Determination applies to 2008 RRIF mini- 
mum amount reduction; ITA 146.3(1)“minimum amount” — Parallel minimum for 
RRIF; ITA 147.5(4) — Pooled registered pension plan becomes revocable if less than 
minimum amount is distributed; Reg. 8506(6) — Determination of account balance; 
Reg. 8506(7) — Minimum amount nil before age 69; Reg. 8506(8) — Specified 
beneficiary. 


History: Subsec. 8506(5) added by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part Il, September 21, 2005, applicable after 2003. 


Registered Pension Plans Technical Manual: §14.6 (minimum amount). 


(6) Determination of account balance — For the purpose of 
the description of A in subsection (5), the balance in a member’s 
account at the beginning of a calendar year (in this subsection re- 
ferred to as the “current year”) is to be determined in accordance 
with the following rules: 


(a) the determination is to be made in a manner that reasonably 
reflects the fair market value of the property held in connection 
with the account at the beginning of the current year, including 
an estimate of the portion of any unallocated earnings of the 
plan that arose in the preceding calendar year and that can rea- 
sonably be expected to be allocated to the account in the current 
year; and 


(b) if retirement benefits (other than benefits permissible under 
paragraph (1)(e.1)) provided under the provision with respect to 
the member had commenced to be paid before the current year 
and continue to be payable in the current year, the determination 
is to be made without regard to the value of any property held in 
connection with those benefits. 


History: Subsec. 8506(6) added by P.C. 2005-1508, subsec. 28(8), August 31, 2005, 
Canada Gazette, Part II, September 21, 2005, applicable after 2003. 


(7) Special rules for minimum amount — The minimum 
amount for a member’s account under a money purchase provision 
of a registered pension plan for a calendar year is 


(a) nil, if an individual who is either the member or the specified 
beneficiary of the member for the year in relation to the 
provision 


(i) is alive at the beginning of the year, and 


(ii) had not attained 71 years of age at the end of the preced- 
ing calendar year; and 


(b) if paragraph (a) does not apply and the year is 2008, 75 per 
cent of the amount that would, in the absence of this subsection, 
be the minimum amount for the account for the year. 
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Related Provisions: ITA. 146.3(1.1) — Parallel rule for 2008 for RRIF; Reg. 
8506(9), (10) — Recontribution of overwithdrawn amount for 2008. 


History: Subsec. 8506(7) amended by 2009, c. 2, subsec. 117(1), in force March 12, 
2009. 


Para. 8506(7)(b) amended to substitute “71” for ore by UE c. 29, subsec. 36(3), 
applicable after 2006. 


Subsec. 8506(7) added by P.C. 2005-1508, subsec. 28(8), ‘August 31, 2005, Canada 
Gazette, Part II, September 21, 2005, applicable after 2003. 


Registered Pension Plans Technical Manual:' §14.7\ (when the minimum 
amount is nil). 


(8) Specified beneficiary — In this section, an individual is the 
specified beneficiary of a member for a calendar year in relation to 
a money purchase provision of a registered pension plan if 


(a) the member died before the beginning of the year; 


(b) the individual is a beneficiary of the member and was, imme- 
diately before the member’s death, the member’ S$ spouse or com- 
-‘mon-law partner; and 


(c) the member or the member’s legal representative had, before 
the beginning of the year, provided the administrator of the plan 
with a written designation of the individual (and of no other in- 
dividual) as the specified beneficiary of the member for the cal- 
endar year in relation to the provision. 

History: Subsec. 8506(8) added by P.C. 2005-1508, ‘subsec. 28(8),; August 31, 2005, 

Canada Gazette, Part II, September 21, 2005, applicable after 2003. 

Registered Pension Plans Technical Manual: §14.8 (specified beneficiary). 


(9) Recontribution — adjusted minimum . amount.. for 
2008 — If a contribution made by a member of.a registered pen- 
sion plan.and credited to the member’s account under a money 
purchase provision of the plan complies with the conditions in sub- 
section (10), the contribution 


(a) is deemed to have been made in accordance with the ees as 
registered; 


(b) is to be dinréeuiiicd for the purposes of paragraph (2)(c.1); 
and 


(c) is deemed to be an excluded contribution for the purposes of 
paragraph: 8301(4)(a). 
Related Provisions: ITA 60.021 — Parallel rule for RRIF: Reg. 8506(9), saan 
Recontribution of overwithdrawn amount ‘for 2008. 
History: Subsec. 8506(9) added by 2009, c. 2, subsec. 117(2), in force March‘ 12, 
2009. 


Contributions described in subsecs. 8506(9) and (10) that are made during the period 
that begins after 2008 and ends April 10, 2009 (or such longer period as is acceptable 
to the Minister of National Revenue) are deemed for the purpose of subsec. 8506(10) to 
have been made on December 31, 2008, and 'not when they were actually made, except 
that the amounts so deemed shall not exceed the amount that would be determined in 
respect of the account under para. 8506(10)(c) if the value of C in the formula in that 
paragraph were nil: 


(10) Conditions referred to in subsec. (9) — The conditions 
referred to in subsection (9) are, as follows: 
(a) the. contribution is made.in 2008; 
(b) the contribution is designated for the purposes of this subsec- 
tion in a manner acceptable to. the Minister; and 
(c) the amount of the contribution does not exceed the amount 
determined by the formula 


A= BeEaC 
where 


A is the lesser of 


(i) the total of all amounts each of which is the amount of 
a retirement benefit (other than a retirement benefit per- 
missible under any of paragraphs (1)(a) to (e)) paid from 
the plan in 2008 in respect of the account and included, 
because of paragraph 56(1)(a) of the Act, in computing 
the taxpayer’s income for the taxation year, and 


(ii) the amount that would, in the absence of paragraph 
(7)(b), be the minimum amount for the account for 2008, 


B is the minimum amount for the account for 2008, and 
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C is the total of all other contributions made by the member 
under the money, purchase provision at or before the time of 
the contribution and designated for the purposes of this 
subsection. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


History: Subsec. 8506(10) added by 2009, c. 2, subsec. 117(2), in force March 12, 
2009. 


Contributions described in subsecs. 8506(9) and (10) that are made during the period 
that begins after 2008 and ends April 10, 2009 (or such longer period as is acceptable 
to the Minister of National Revenue) are deemed for the purpose of subsec. 8506(10) to 
have been made on December 31, 2008, and not when they were actually made, except 
that the amounts so deemed shall not exceed the amount that would be determined in 
respect of the account under para. 8506(10)(c) ifithe value of C in the formula in that 
paragraph were nil. 

Definitions [Reg. 8506]: “administrator” — ITA 147.1(1); “amount”, “annuity” — 
ITA 248(1); “beneficiary”, “benefit provision” — Reg. 8500(1); “benefits” — Reg. 
8501(5)(c); “bridging benefits” — Reg. 8500(1); “business” — ITA 248(1); “calendar 
year” — Interpretation Act 37(1)(a); “Canada” —ITA 255, Interpretation Act 35(1); 
“common-law partner’ —ITA 248(1); “continued retirement benefits” — Reg. 
8506(1)(c);, “contribution” —Reg: 8501(6); “‘defined benefit \ provision” — ITA 
147.101); “employer? —ITA 248(1); “excluded. contribution” — Reg. 8300(1), 
8500(2); “forfeited amount” — Reg. 8500(1); “individual”, “legal representative’ — 
ITA 248(1); “licensed annuities provider’ — ITA 147(1), 248(1); “lifetime retirement 
benefits” — Reg. .8500(1); “member” — ITA 147.1(1), Reg: 8300(1), 8500(2); “mini- 
mum amount” — Reg. 8506(5), (7); “Minister” — ITA 248(1); ‘ ‘money purchase pro- 
vision” —ITA 147.1(1); “month” — Interpretation Act 35(1); “participating em- 
ployer” —ITA 147.11); “person”, “property” —-ITA 248(1); “province” — 
Interpretation Act 35(1); “registered pension plan” —ITA 248(1); “retirement bene- 
fits” — Reg. 8500(1); “retirement savings plan” —ITA 146(1), 248(1); “revocable 
plan” —ITA 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 8305(2), 8408(2), 8501(2), 
8503(11), (15), 8506(4), 8511(2), 8515(9); “single amount” —ITA 147.1(1); “speci- 
fied _beneficiary’” — Reg, _ 8506(8); “spouse” — Reg. 8500(5); “surplus” —Reg. 
8500(1); “survivor retirement benefits” — Reg. 8506(1)(d); “taxation year” —ITA 
249; “taxpayer” — ITA 248(1); “variable benefits” — Reg. 8506(1)(e.1); “written” — 
Interpretation Act 35(1)“writing”’. 


8507. Periods of reduced pay — (1) Prescribed compensa- 
tion — For the purposes of paragraph (b) of the definition “com- 
pensation” in subsection 147.1(1) of the Act, there is prescribed for 
inclusion in ‘the compensation of an individual from an employer 
for a calendar year after 1990 


(a) where the individual has a qualifying period in the year with 
respect to the employer, the amount that is determined under 
subsection (2) in respect of the period; and 


(b) where the individual has a period of disability in the year, the 
“amount that would be determined under paragraph (2)(a) in re- 
spect of the period if the period were a qualifying period of the 
individual with ‘respect to the employer. 


Related Provisions: Reg. 8508 — Salary deferral leave plan. 


Interpretation Bulletins: IT-363R2: Deferred profit sharing plans — deductibility of 
employer contributions and taxation of amounts received by a beneficiary (archived). 


Information Circulars: 98-2: Prescribed compensation for RPPs. 


Registered Pension Plans Technical Manual: §1.20 (eligible period of reduced 
pay); §15 (periods of reduced pay and salary deferral leave plan); §15.1 (prescribed 
compensation). 


(2) Additional compensation in respect of qualifying pe- 
riod — For the purposes of paragraph (1)(a) and subsection (5), the 
amount that is determined in respect of a period in:a calendar year 
that is a qualifying period of an individual with respect to an em- 
ployer is. the lesser. of 


(a) the amount; if any, by which 


(i) the amount that it is reasonable to consider would have 
been the remuneration of the individual for the period from 
the employer if the individual had rendered services to the 
employer throughout the’ period on a regular basis (having 
regard to the services rendered by the individual to the em- 
ployer before the complete period of reduced pay of which 
the period is a part) and the individual’s rate of remuneration 
had been commensurate with the individual’s rate of remu- 
neration before the beginning of the complete period of re- 
duced pay 
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exceeds 


(ii) the remuneration of the individual for the period from the 
employer, and 


(b) the amount determined by the formula 


(5+A+B—C)xD 
where 


A is the lesser of 3 and the amount that would be the cumula- 
tive additional compensation fraction of the individual with 
respect to the employer, determined to the time that is imme- 
diately before the end of the period, if the individual’s only 
qualifying periods had been periods that are also periods of 
parenting, 


B is 
(1) if no part of the period is.a period of parenting, nil, and 
(ii) otherwise, the lesser of 


(A) the amount, if any, by which 3 exceeds the amount 
determined for A, and 


(B) the ratio of 


(I) the amount that would be determined under par- 
agraph (a) if the remuneration referred to in sub- 
paragraphs (a)(i) and (ii) were the remuneration for 
such part of the period.as is a period of parenting 


to 
(ID) the amount determined for D, 


C is the cumulative additional compensation fraction of the in- 
dividual with respect to the employer, determined to the time 
that is immediately before the end of the period, and 


D is the amount that it is reasonable to consider would have 
been the individual’s remuneration for the year from the em- 
ployer if the individual had rendered services to the employer 
on a full-time basis throughout the year and the individual’s 
rate of remuneration had been commensurate with the indivi- 
dual’s rate of remuneration before the beginning of the com- 
plete period of reduced pay of which the period is a part. 

Related Provisions: ITA 257 — Negative amounts in formulas; Reg. 8507(7) — 
Complete period of reduced pay. 
Information Circulars: 98-2: Prescribed compensation for RPPs. 


Registered Pension Plans Technical Manual: §1.21 (eligible period of tempo- 
rary absence); §15.2 (additional compensation in respect of qualifying period). 


(3) Qualifying periods and periods of parenting — For the 
purposes of this section, 
(a) a period in a calendar year is a qualifying period of an indivi- 
dual in the year with respect to an employer if 
(1) the period is an eligible period of reduced pay or tempo- 
rary absence of the individual in the year with respect to the 
employer, 
(ii) either 
(A) lifetime retirement benefits are provided to the indivi- 
dual under a defined benefit provision of a registered pen- 


sion plan (other than a plan that is, in the year, a specified 
multi-employer plan) in respect of the period, or 


(B) contributions are made by or on behalf of the indivi- 
dual under a money purchase provision of a registered 
pension plan (other than a plan that is, in the year, a speci- 
fied multi-employer plan) in respect of the period, 


pursuant to terms of the plan that apply in respect of periods 
that are not regular periods of employment, 


(iii) the lifetime retirement benefits or the contributions, as 
the case may be, exceed the benefits that would otherwise be 
provided or the contributions that would otherwise be made 
if the benefits or contributions were based on the services ac- 
tually rendered by the individual and the remuneration actu- 
ally received by the individual, 
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(iv) the individual’s pension adjustment for the year with re- 
spect to the employer includes an amount in respect of the 
lifetime retirement benefits or the contributions, as the case 
may be, 

(v) no benefits are provided in respect of the period to the 
individual under a defined benefit provision of any registered 
pension plan in which the employer does not participate, 


(vi) no contributions are made by or on behalf of the indivi- 
dual in respect of the period under a money purchase provi- 
sion of a registered pension plan or a deferred profit sharing 
plan in which the employer does not participate, 


(vii) no part of the period is after the earlier of 


(A) the time at which bridging benefits commence to be 
paid to the individual in circumstances to which subsec- 
tion 8503(17) applied, and 


(B) the earliest day in respect of which benefits have been 
provided to the individual in circumstances to which sub- 
section 8503(19) applied; and 
(b) a period of parenting of an individual is all or a part of a 
_ period that begins 


(i) at the time of the birth of a child of whom the individual is 
a natural parent, or 


(ii) at the time the individual adopts a child, 


and ends 12 months after that time. 
Related Provisions: Reg. 8500(7) — Amounts allocated under money’ purchase 
provision deemed to be contribution. 
History: Subpara. 8507(3)(a)(vii) added by 2007, c. 35, s. 85, applicable to the 2008 et 
seq. calendar years. f 
The portion of para. 8507(3)(a) after subpara. (vi) repealed by P.C. 1995-17, s. 14, 
January 11, 1995, Canada Gazette, Part Il, January 25, 1995, applicable} after 1988. 
Information Circulars: 98-2: Prescribed compensation for RPPs. 


Registered Pension Plans Technical Manual: §15.3 (qualifying periods) and 
periods of parenting). 


(4) Cumulative additional compensation fraction — For the 
purposes of this section, the cumulative additional compensation 
fraction of an individual with respect to an employer, determined to 
any time, is the aggregate of all amounts each of which is the addi- 
tional compensation fraction that is associated: with a period. that 
ends at or before that time and that is a qualifying period of the 
individual in a calendar year after 1990. with respect to 


(a) the employer; 
(b) any other employer who does not deal at.arm’s length with 
the employer; or 
(c) any other employer who participates in a registered pension 
plan in which the employer participates for the benefit of the 
individual. 

Related Provisions: Reg. 8507(5) — Additional compensation fraction. 


Registered Pension Plans Technical Manual: §15.4 (cumulative additional com- 
pensation fraction). 


(5) Additional compensation fraction — For the purposes of 
subsection (4), the additional compensation fraction associated with 
a qualifying period of an individual in a calendar year with respect 
to a particular employer is the amount determined by the formula 


EB 


D 
where 
D_ is the amount determined for D under paragraph (2)(b) in respect 
of the qualifying period, and 
Eis 
(a) if 
(i) all or a part of the qualifying period is a period 
throughout which the individual renders services to an- 


other employer pursuant to an arrangement in respect of 
which subsection 8308(7) is applicable, 


2220 


Part LXXXV — Registered Pension Plans 


(ii) the particular employer is a lending employer for the 
purposes of subsection 8308(7) as it relist in respect of 
the arrangement, and) 


(iii) the particular employer and the other employer deal 
with each other at arm’s length, 


the amount that would be determined under subsection (2) in 
respect of the qualifying period if, in the determination of the 
amount under: paragraph (2)(a), no remuneration were in- 
cluded in respect of the portion of the qualifying period re- 
ferred to in subparagraph (a)(i), and 


(b) otherwise, the amount that is detérmiiied under subsec- 
tion (2) in respect of the qualifying period. 
Information Circulars: 98-2: Prescribed compensation for RPPs, para. 21. 


Registered Pension Plans Technical Manual: §15.5 (additional compensation 
fraction). 


(6) Exclision of subperiods — A Fofeénanice in this section toa 
qualifying period of an individual in a calendar year with respect to 
an employer or to a period of disability of an individual in a calen- 
dar year does not include a BeHOR that is part ofa Seok such 
period. 


Registered Pension Plans Technical Manual: §15.6 (ahision of ciipetod 


(7) Complete period of reduced pay —In subsection (2), 
“complete ‘period of reduced’ pay” of ‘an individual with respect to 
an employer means a period that consists of one or more periods 
each of which is 


(a) a period of disability of the individual, or 


(b). an eligible period of. reduced. pay.or. temporary. absence.of 
the individual with respect to the employer, 


and that is not-part.of a longer: such: period. 


Registered Pension Plans Technical Manual: Set 7 (complete period of f reduced 
pay). care 
Definitions [Reg. 8507]: “additional EiinpeRaHSh fraction” —Reg. 8507(5); 
“amount” — ITA 248(1); “arm’s length” —ITA Zod “associated” —ITA 256; 
“benefits” — Reg. 8501(5)(c); “calendar year” — Interpretation Act 37(1)(a); 
“child” — ITA 252(1); “compensation” — ITA 147.1(1); “complete period of reduced 
pay’ —Reg. 8507(7); “contribution” — Reg: 8501(6),. (7); “cumulative additional 
compensation fraction” — Reg. 8507(4); “deferred profit sharing plan” —ITA 147(1), 
7A8()); “defined benefit provision” —ITA 147. 1(1); “eligible period of reduced 
pay” — Reg. 8500(1); “employer”, snplOymene “Sndividual” — ITA aol); “life- 
time retirement benefits’ — Reg. _.8500(1);,,“money , purchase. provision” — ITA 
147.1(1);. “month” — Interpretation Act 35(1); ‘pension adjustment” —ITA 248(1); 
“period of disability” — Reg. 8500(1); “prescribed” —ITA 248(1); “qualifying pe- 
riod” — Reg. 8507(3)(a), 8507(6); “registered pension plan” — ITA 248(1); “specified 
multi-employer: plan’? — ITA° 147:1(1),:Reg:8510(@), (3); “temporary absence”? — 
Reg. 8500(1)“eligible period of temporary absence”. 


Interpretation Bulletins [Reg..8507]:.IT-363R2: Deferred. profit sharing plans — 
deductibility of employer contributions and taxation of amounts received by a benefici- 
ary (archived). 

Registered. Plans_Directorate Newsletters [Reg. 8507]: 91-4R (registration 
rules for money purchase provisions). 


8508. Salary deferral leave plan — Where an employee and an 
employer enter into an arrangement in writing described in para- 
graph 6801(a) or (b), 
(a). the. period. throughout which the employee.defers salary or 
wages pursuant to the arrangement shall be deemed to be an eli- 
gible period of reduced pay of the employee with respect to the 
employer; and 


(b) for the purposes of section 8507, the amount that it is reason- 

able to. consider would have been the remuneration of the em- 

ployee for any period from the employer shall be determined on 

the basis that the employee’s rate of remuneration was the 

amount that it is reasonable to consider would, but for the’ ar- 

rangement, have been the employee’s rate of remuneration. 
Definitions [Reg. 8508]: “amount” — ITA '248(1); “eligible period’ of reduced 
a de sot 3 8500(1); “employee”, “employer”, “salary or p sgiamyi saa 248(1); 
“writing” — Interpretation Act 35(1). 


Information Circulars: 98-2: Prescribed compensation’ for'RPPs, ‘para. 22. 


Reg. 
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Registered Pension Plans Technical Manual: §15 (periods of reduced pay. and 
salary deferral leave plan); §15.8 (salary deferral leave plan). 


8509. Transition _ tules — (1) Prescribed conditions 
applicable before 1992 to grandfathered plan — The. pre- 
scribed conditions for the registration of a grandfathered plan are, 
before. 1992, 


(a). the. condition set out in paragraph 3502(a), 


(b) the condition set out in paragraph 8502(c), but only in re- 
spect of benefits provided under.a money purchase provision of 
the plan, and 


(c) if the plan contains a money arcane provision, the condi- 
tion set out in paragraph 8506(2)(a), 


and the following conditions: 


(d) the benefits provided under each defined benefit provision of 
the plan are acceptable to the Minister and, for, the purposes of 
this condition, any benefits in respect of periods before 1991 
that become provided after 1988 with respect to a member who 
is connected with an employer who participates in the plan, or 
was so connected at any time before the benefits become pro- 
vided, shall, unless the Minister is notified in writing that the 
benefits are provided with respect to the member, be deemed to 
be unacceptable to the Minister, and 


(e) the plan contains such terms’ as may be required by the 
Minister. 


Registered Pension Plans Technical Manual: §16.1 (prescribed conditions ap- 
plicable before 1992 to grandfathered plans). 


(2). Conditions applicable after 1991 to benefits. under 
grandfathered. plan — For the purpose of the condition in para- 
graph 8502(c) as it applies after 1991 in respect of a grandfathered 
plan, 
(a) the condition in subparagraph 8503(2)(b)(ii) is replaced by 
the condition that the amount of bridging benefits payable to a 
member for a particular month does not exceed the amount that 
is determined in respect of the month by the formula 


(axcxe iE [exa-5)| 


where 


Ais. the..amount’ determined for..A under subparagraph 
8503(2)(b)(ii) with respect to the member for the month, 


€ is ‘the amount determined for -.C ; under «subparagraph 
8503(2)(b)(ii) with respect to: the member for the:month, 


E. is the aggregate of.all amounts each of which is the duration 
(measured in years; including any fraction of a year) of a pe- 
riod ending before 1992 that is pensionable service of the 
member under. the provision, 


F is the aggregate of all amounts each of which is the duration 
(measured in years, including any fraction of a year), of a pe- 
riod that.is pensionable service of the member under the pro- 
vision, and 

G. is the amount determined wie respect to the member for the 
month by the formula in subparagraph 8503(2)(b) (i); 

(b). the conditions: in paragraphs 8503(3)(c);(h) and (i) and 

8504(1)(a) and (b) apply: only in respect of lifetime retirement 

benefits provided in respect of periods after 1991;,and 

(c) for the purposes of the conditions in paragraphs 8504(1)(a) 

and (b), 

(i)' the. aggregate that is determined under’ subparagraph 
8504(1)(a)G) does not inoludR an amount in gece of 1991, 
and 
(ii) the amount that is determined for G under subparagraph 
8504(1)(a)(ii)-is:based only on periods:of pensionable service 
after 1991. 

Related Provisions: ITA 257 — Negative amounts in formulas. 
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Registered Pension Plans Technical Manual: §16.2 (post-91 conditions for 
grandfathered plan). 


(3) Additional prescribed condition for grandfathered plan 
after 1991 — The prescribed conditions for the registration of a 
grandfathered plan include, after 1991, the condition that all bene- 
fits provided under each defined benefit provision of the plan in 
respect of periods before 1992 are acceptable to the Minister. 


Registered Pension Plans Technical Manual: §16.3 (additional prescribed con- 
ditions for grandfathered plan after 1991). 


(4) Defined benefits under grandfathered plan exempt 
from conditions — The Minister may, after 1991, exempt from 
the condition in paragraph 8502(c) the following benefits provided 
under a defined benefit provision of a grandfathered plan: 


(a) benefits that are payable after the death of a member, to the 
extent that the benefits can reasonably be considered to relate to 
lifetime retirement benefits provided to the member in respect of 
periods before 1992; and 


(b) bridging benefits in excess of bridging benefits that are per- 
missible under paragraph 8503(2)(b), to the extent that the ex- 
cess bridging benefits are vested in a member on December 31, 
1991. 


Registered Pension Plans Technical Manual: §16.4 (defined benefits under 
grandfathered plan exempt from conditions). 


(4.1) Benefits under grandfathered plan — pre-1992 disa- 
bility — Where benefits are provided under a defined benefit pro- 
vision of a grandfathered plan to a member of the plan as a conse- 
quence of the member having become, before 1992, physically or 
mentally impaired, the following rules apply: 


(a) the conditions in this Part (other than the condition in para- 
graph (b)) do not apply in respect of the benefits; 


(b) the prescribed conditions for the registration of the plan in- 
clude the condition that the benefits are acceptable to the Min- 
ister; and 


(c) subsections 147.1(8) and (9) of the Act do not apply to 
render the plan a revocable plan where those subsections would 
not so apply if the member’s pension credits under the provision 
were determined without regard to the benefits. 
History: Subsec. 8509(4.1) added by P.C. 1995-17, subsec. 15(1), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §16.4 (defined benefits under 
grandfathered plan exempt from conditions); §16.5 (benefits under grandfathered 
plan — pre-1992 disability). 


(5) Conditions not applicable to grandfathered plan — 
Where a pension plan is a grandfathered plan, 


(a) the conditions referred to in paragraph 8501(2)(b) do not ap- 
ply before 1992 in respect of the plan; 


(b) the condition in paragraph 8502(d) does not apply in respect 
of distributions that are made before 1992 under a defined bene- 
fit provision of the plan; and 

(c) the conditions in paragraphs 8503(3)(a) and (b) do not apply 
in respect of benefits provided under a defined benefit provision 
of the plan in respect of periods before 1992. 


Registered Pension Plans Technical Manual: §16.6 (conditions not applicable 
to grandfathered plan). 


(6) PA limits for grandfathered plan for 1991 — Subsections 
147.1(8) and (9) of the Act do not apply in respect of a 
grandfathered plan for a calendar year before 1992 if 
(a) the plan does not contain a money purchase provision in that 
year; or 
(b) no contributions are made in respect of that year under the 
money purchase provisions of the plan. 


Registered Pension Plans Technical Manual: 
grandfathered plan for 1991). 


§16.7 (PA limits for 


(7) Limit on pre-age 65 benefits — Where a pension plan is a 
grandfathered plan or would be a grandfathered plan if the refer- 
ences to “March 27, 1988” in the definitions “existing plan” and 


Income Tax Regulations 


“grandfathered plan” in subsection 8500(1) were read as references 
to “June 7, 1990” and the references to “March 28, 1988” in the 
definition “existing plan” in that subsection were read as references 
to “June 8, 1990”, 
(a) the conditions in paragraphs 8504(5)(a) and (b) apply only in 
respect of retirement benefits provided in respect of periods after 
1991; and 


(b) the amounts that are determined for B and D under para- 
graph 8504(5)(a) are based only on periods of pensionable ser- 
vice after 1991. 


Registered Pension Plans Technical Manual: §16.8 (limit on pre-age 65 
benefits). 


(8) Benefit accrual rate greater than 2 per cent — Where a 
pension plan is a grandfathered plan or would be a grandfathered 
plan if the references to “March 27, 1988” in the definitions “ex- 
isting plan” and “grandfathered plan” in subsection 8500(1) were 
read as references to “July 31, 1991” and the references to “March 
28, 1988” in the definition “existing plan” in that subsection were 
read as references to “August 1, 1991”, 

(a) the condition in paragraph 8503(3)(g) applies only in respect 

of lifetime retirement benefits provided under a defined benefit 

provision of the plan in respect of periods after 1994; and 


(b) subparagraph 8503(3)(h)(iv) is not applicable in respect of 
lifetime retirement benefits provided under a defined benefit 
provision of the plan to a member unless the formula for deter- 
mining the amount of the member’s lifetime retirement benefits 
complies with the condition in paragraph 8503(3)(g) as that con- 
dition would, but for this subsection, apply. 


Registered Pension Plans Technical Manual: §16.9 (benefit accrual rate greater 
then 2%). 


(9) Benefits under plan other than grandfathered plan — 
The following rules apply in respect of the benefits provided under 
a defined benefit provision of a pension plan that is not a 
grandfathered plan: 
(a) the condition in paragraph 8502(c) does not apply in respect 
of benefits provided with respect to an individual 
(i) to whom retirement benefits have commenced to be paid 
under the provision before 1992, or 


(11) who has died before 1992; and 


(b) the prescribed conditions for the registration of the plan in- 
clude the condition that all benefits referred to in paragraph (a) 
are acceptable to the Minister. 


Registered Pension Plans Technical Manual: §16.10 (benefits under plan other 
than grandfathered plan). 


(10) Money purchase benefits exempt from conditions — 
The Minister may exempt from the condition in paragraph 8502(c) 
all or a portion of the benefits provided under a money purchase 
provision of a pension plan with respect to a member that may rea- 
sonably be considered to derive from contributions made before 
1992 under a money purchase provision of a registered pension 
plan. 

Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 

Registered Pension Plans Technical Manual: §1.27 (money purchase provi- 
sion); §16.11 (money purchase benefits exempt from conditions). 


(10.1) Stipulation not required for pre-1992 plans — The 
conditions in paragraphs 8503(4)(c) and 8506(2)(d) do not apply in 
respect of a pension plan 

(a) that was a registered pension plan on December 31, 1991, 


(b) in respect of which an application for registration was made 
to the Minister before 1992, or 


(c) that was established to provide benefits to one or more indi- 
viduals in lieu of benefits to which the individuals were entitled 
under another pension plan that is a plan described in paragraph 
(a) or (b) or this paragraph, whether or not benefits are also pro- 
vided to other individuals. 
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History: Subsec. 8509(10.1).added by P:C. 1995-17, subsec. 15(2), January 11, 1995, 
Canada Gazette, Part II, January 25, 1995, applicable after 1988. 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §16.12 (stipulation not required 
for pre-1992 plans). 


(11) Benefits acceptable to Minister — For greater certainty, 
where benefits under a defined benefit provision of a pension plan 
are, by reason of paragraph 8503(3)(e) or subsection (3), subject to 
the condition that they be acceptable to the Minister, the provisions 
of this section shall not be considered to limit in any way the re- 
quirements that may be imposed by the Minister in respect of the 
benefits. 


Registered Pension Plans Technical Manual: .§16.13, (benefits acceptable to 
Minister). 


(12) PA limits — 1996 to 2002 — Neither subsection 147.1(8) 
nor (9) of the Act.applies to render a registered pension plan:a revo- 
cable plan at the end of any calendar year after 1995 and before 
2003 solely because.a pension adjustment, a total of pension adjust- 
ments or a total of pension credits of an individual. for the year 
(each of which is, in this subsection, referred to as a “test amount’’) 
is excessive where the subsection would not.apply to render the 
plan a revocable plan at the end of the year if each test amount were 
decreased by the lesser of 


(a) the amount, if any, by which the lesser of 
(i) the total of all amounts each of which is 


(A) a pension credit under a defined benefit provision of a 
registered pension plan that is included in determining the 
test amount, or 


(B) a pension credit under a money purchase provision of 
_.a registered pension plan or under a deferred profit shar- 
_ ing plan that is included in determining the test amount 

and that is. taken into account, under paragraph 

8302(2)(c), in determining a pension credit referred to in 

clause (A), and 


(ii) $15,500 
exceeds the money purchase limit for the year, and 


(b) the total of all amounts each of ‘which is a pension credit 
referred to in clause (a)(i)(A). 
History: Subsec. 8509(12) amended by replacing “2004” with “2003” and the heading 


before it amended by. replacing “‘2003” with “2002”, by P.C. 2005-1508, s. 29, August 
31, 2005, Canada Gazette, Part II, September 21, 2005, applicable after 2002. 


Subsec.. 8509(12), added by P.C. 1998-2256, subsec. 24(1), December 16, 1998, Can- 
ada Gazette, Part II, January 6, 1999, applicable after 1995. 

Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits), . 

Registered Pension Plans Technical Manual: §16.14 (PA limits — 1996 to 
2002). : 


(13) Maximum benefits indexed before 2005 — Where 


(a) a pension plan is a grandfathered plan or would be a 
grandfathered plan if the references to “March 27, 1988” in the 
definitions “existing plan” and “grandfathered plan” in subsec- 
tion 8500(1) were read as references to “March 5, 1996” and the 
references to “March 28, 1988” in the definition “existing plan” 
in that subsection were read as references to “March 6, 1996”, 


(b) under the terms of the plan as they read immediately before 
March 6, 1996, the plan provided for benefits that are benefits to 
which a condition in any of subsections 8504(1), (5) and (6) and 
paragraph 8505(3)(d) applies and, at that time, the benefits com- 
plied with the condition, and 

(c) as a consequence of the change in the defined benefit limit 
effective March 6, 1996, the benefits would, if this Part were 
read without reference to this subsection, cease to comply with 
the condition, 


the following rules apply: 


(d) for the purpose of determining at any time after March 5, 
1996 and before 1998 whether the benefits comply with the con- 


Reg. 
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dition, the defined benefit limit for each year after 1995 is 
deemed to be the amount that it would be if the definition 
“money purchase limit” in subsection 147.1(1) of the Act were 
applied as it. read on December 31, 1995, and 


(e) for the purpose of determining at any time after 1997 
whether the benefits comply with the condition, the defined ben- 
efit limit for 1996 and 1997 is deemed to be the amount that it 
would be if it were determined in accordance with paragraph 


(d). 


History: Subsec. 8509(13) added by P.C. 1998-2256, subsec. 24(3), December 16, 
1998, Canada Gazette, Part II, Senay 6, 1999, applicable after March 5, 1996, except 
that where 


(a) the retirement benefits provided to an individual under a pension plan are pro- 
vided by means of an annuity contract issued before March 6, 1996, and 


(b) under the terms and conditions of the contract as they read immediately before 
March 6, 1996, 


(i) the day on which annuity payments are to besit under the ‘contract is fixed 
and determined and is after 1997, and 


(ii) the amount and timing of each annuity payment are fixed and determined, 


subsec. 8509(13) shall, in its application to those benefits, be read without reference to 
the words “and before 1998” in para. (d) and without reference to para. (e). 
Definitions [Reg.. 8509]: “amount” — ITA 248(1); “benefits” — Reg. 8501(5)(c); 
“bridging benefits” — Reg. 8500(1); “calendar year’ — Interpretation Act 37(1)(a); 
“connected” — Reg. 8500(3); “contribution” — Reg. 8501(6); “deferred profit sharing 
plan” — ITA 147(1), 248(1); “defined benefit limit” — Reg. 8500(1);.“defined benefit 
provision” —ITA 147.1(1); “employer” —ITA 248(1); “grandfathered plan” — Reg. 
8500(1); “individual” — ITA 248(1); “lifetime retirement benefits” — Reg. 8500(1); 
“member” — ITA 147.1(1), Reg. 8300(1), 8500(2); “Minister” —ITA 248(1); “money 
purchase limit’, “money purchase provision” — ITA 147.1(1); “month” — Interpreta- 
tion Act 35(1); “pension, adjustment”.— ITA 248(1); “pension credit’ — Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3); “pensionable, service” — Reg. 8500(1); “prescribed”, 
“registered pension plan” — ITA 248(1); “retirement benefits” — Reg. 8500(1); “revo- 
cable: plan” — ITA. 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 8305(2), \ 8408(2), 
8501(2), 8503(11),.(15), 8506(4),.8511(2), 8515(9);.“‘test. amount” —Reg. 8509(12); 
“writing” — Interpretation Act 35(1). 


8510. Multi-employer plans and other special plans — 


History: Heading before.s. 8510 amended to substitute “other special plans” for “spec- 
ified multi-employer plans” by P.C. 2007-1443, s. 7, September 27, 2007, Canada Ga- 
zette, Part II, October 17, 2007, applicable after June 23, 2007. 


(1) Definition of “multi-employer. plan” — The AEN, 
“multi-employer plan” in subsection 8500(1) is applicable for the 
purposes of subsection 147.1(1) of the Act. 


Registered Pension Plans Technical Manual: §1.28 (multi-employer plan), 
§17.1 (definition of a multi-employer plan (MEP)). 


(2) Definition of “specified multi-employer plan” — For the 
purposes of this Part and subsection 147.1(1) of the Act, “specified 
multi-employer plan” in a calendar year means a pension plan 


(a) in respect of which the conditions in subsection (3) are satis- 
fied at the beginning of the year (or at the time in the year when 
the plan is established, if later), 


(b) that has, on application by the plan administrator, been des- 
ignated in writing. by.the Minister to be a specified multi-em- 
ployer plan in the year, or 


(c) that was, by reason of paragraph (a), a specified multi-em- 
ployer plan in the immediately preceding. calendar year (where 
that year is after 1989), 


but does not include a pension plan where the Minister has, before 
the beginning of the year, given notice by registered mail to the 
plan administrator that the plan is not a specified multi-employer 
plan. 

Related Provisions: Reg. 8510(4) — Minister’s notice concerning specified multi- 
employer plans. 

Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 13 (what 
is a SMEP?). 

Registered Pension Plans Technical Manual: §1.37 (specified multi-employer 
plan); $17.2 (definition of a SMEP). ‘ 
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(3) Qualification as a specified multi-employer plan — The 
conditions referred to in paragraph (2)(a) are the following: 


(a) it is reasonable to expect that at no time in the year will more | 


than 95 per cent of the active members of the plan be employed 
by a single participating employer or by a related group of par- 
ticipating employers; 

(b) where the year is 1991 or a subsequent year, it is reasonable 
to expect that 


(i) at least 15 employers will contribute to the plan in respect 
of the year, or 


(11) at least 10 per cent of the active members of the plan will 
be employed in the year by more than one _ participating 
employer, 
and, for the purposes of this condition, all employers who are 
related to each other shall be deemed to be a single employer; 


(c) employers participate in the plan pursuant to a collective bar- 
gaining agreement; 

(d) all or substantially all of the employers who participate in the 
plan are persons who are not exempt from tax under Part I of the 
Act; 

(e) contributions. are made by employers in accordance witha 
negotiated contribution formula that does not provide for any 
variation in contributions determined by reference to the finan- 
cial experience of the plan; 


(f) the contributions that are to be made by each employer in the 
year are determined, in whole or in part, by reference to the 
number of hours worked by individual employees of the em- 
ployer or some other measure that is specific to each employee 
with respect to whom contributions are made to the plan; 


(g) the administrator is a board of trustees or similar body that is 
not controlled by representatives of employers; and 


(h) the administrator has the power to determine the benefits to 
be provided under the plan, whether or not that power is subject 
to the terms of a collective bargaining agreement. ~ 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), g. 13 (what 
is a SMEP?). 


Registered Pension Plans Technical Manual: §1.37 (specified multi-employer 
plan); §17.3 (qualification as a specified multi-employer plan). 


(4) Minister’s notice — For the purpose of subsection (2), the 
Minister may give notice that a plan is not a specified multi-em- 
ployer plan only if the Minister is satisfied that participating em- 
ployers will be able to comply with all reporting obligations im- 
posed by Part LX XXIV in respect-of the plan if it is not a specified 
multi-employer plan, and 


(a) the notice is given at or after a time when the conditions in 
subsection (3) are not satisfied in respect of the plan; or 


(b) the plan administrator has applied to the Minister for the 
notice. 


Registered Pension Plans Technical Manual: §17.4 (Minister’s notice). 


(5) Special rules — multi-employer plan — Where a pension 
plan is a multi-employer plan in a calendar year, 


(a) each member of the plan who is connected at any time in the 
year with an employer who participates in the plan shall be 
deemed, for the purposes of applying the conditions in sections 
8503. and 8504 in respect of the plan in the year and in each 
subsequent year, not tobe so connected in the year; 


(b) paragraph 8503(3)(b) shall, in its application in respect of 
benefits provided under a defined benefit provision of the plan 
in respect of a period in the year, be read without reference, to 
subparagraph (ii) thereof; and 


(c) the condition in paragraph 8503(3)(k)-and the rule in subsec- 
tion 8504(8) shall apply in the year in respect of the plan without 
regard to benefits provided under any other pension plan. 


Registered Pension Plans Technical Manual: §17.5 (special rules — MEPs). 
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(6) Special rules — specified multi-employer plan — Where 
a pension plan is a specified multi-employer plan in a calendar year, 


(a) a contribution that is made in the year in respect of a defined 
benefit provision of the plan by an employer with respect to the 
employer’s employees or former employees in accordance with 
the plan as registered shall be deemed, for the purpose of para- 
graph 8502(b), to be an eligible contribution; 


(b) subparagraph 8502(c)(i) shall, in its application in the year in 
respect of the plan, be read as follows: 


“() benefits that are in accordance with subsection 8503(2), 
paragraphs 8503(3)(c), (e€) and (g) and subsections 8504(5) 
and (6); 


(c) the conditions in paragraphs 8503(3)(j) and (4)(a) do not ap- 
ply in the year in respect of the plan; and 


(d) a payment made in the year under a defined benefit provision 
of the plan with respect to a member is deemed to comply with 
the conditions in paragraph 8503(2)(h) (in the case of a payment 
made in connection with the member’s termination from the 
plan otherwise than by reason of death) or (j) (in the case of a 
payment made after the death of the member) where it would 
comply if paragraph 8503(2)(h) were read as follows: 


“(h) the payment, with respect to a member in connection 
with the member’s termination from the plan (otherwise 
than by reason of death), of one or more single amounts 
where 


(i) the payments are the last payments to be made under 
the provision with respect to the member, and 


(ii) each single amount does not exceed the amount that 
would be the balance in the member’s net contribution 
account immediately before the time of payment of the 
single amount if, for each contribution that isa specified 
contribution, the account were credited at the time of the 
specified contribution with an additional amount equal 
to the amount of the specified contribution and, for this 
purpose, a specified contribution is 


(A) a contribution included in determining a pension 
credit of the member under the provision because of 
paragraph 8301(5)(b), or 


(B) a contribution made before 1990 in respect of the 
provision by a participating employer, to the extent 
that the contribution can reasonably be considered to 
have been determined by reference to the number of 
hours worked by the member or some other measure 
specific to the member;”. 


History: Para. 8510(6)(d) added by P.C. 2001-153,.s. 8, January 30, 2001, Canada 
Gazette, Part I, February 14, 2001, applicable after 1988. 


Registered Pension Plans Technical Manual: §17.6 (special rules — SMEPs). 


(7) Additional prescribed conditions — Where a pension plan 
is a specified multi-employer plan in a calendar year, the prescribed 
conditions for the registration of the plan include, in that year, the 
following conditions: 


(a) when employer and member contribution rates) under the 
plan were last established, it was reasonable to expect that, for 
each calendar year beginning with the year in which the contri- 
bution rates. were last established, . 


(i) the aggregate of all amounts each of which is the pension 
credit of an individual for the year with respect to an em- 
ployer under a benefit provision of the plan 


would not exceed 


(ii). 18 per cent of the aggregate of all amounts each of which 
is, for an individual and an employer where the pension 
credit of the individual for the year with respect to the em- 
ployer under a benefit provision of the plan is greater than 
nil, the compensation of the individual from the a meee for 
the year, 
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except that this condition does not apply for years before 1992 | 


in the case of a pension plan that is a grandfathered plan; and 
(b) where the plan contains a money purchase provision, - 


(i) the plan terms are such that, if subsection 147.1(9) of the 
Act were applicable in respect of the plan, the plan would not 
‘under any circumstances become:a revocable plan at the end 
of the year pursuant to that subsection, or 

(ii) if the plan terms do not comply with the condition in sub- 
paragraph (i), the only circumstances that would result in the 
plan becoming a revocable plan at the end of the year pursu- 
ant to subsection 147.1(9) of the Act, if that subsection were 
applicable in respect of the plan, are circumstances accept- 
able to the Minister. 


Information Circulars: 98-2: Prescribed compensation for RPPs, para. 6. 


Registered Pension Plans Technical Manual: §17.7 (additional prescribed 
conditions). 


(8) Purchase of additional benefits — Where, in the case of a 
pension plan that’is a specified multi-employer plan in a calendar 
year, 
(a) the amount of lifetime retirement benefits provided under a 
defined benefit provision of the plan to each member is deter- 
mined by reference to’ the hours of employment of the member 
with participating employers, 
(b) the plan permits a member whose actual hours of employ- 
ment in.a period are fewer than a specified number of hours for 
the period to make contributions to the plan in order to increase, 
to an amount not exceeding the specified number of hours: for 
the period, the number of hours that are treated under the provi- 
~ sion as hours of employment of the member in the period, and 


(c) the specified number of hours for a period does not exceed a 
reasonable measure of the actual hours of employment of mem- 
bers who render services throughout the period on a full-time 
basis, ; Lay 
the condition in paragraph 8503(3)(a) does not apply in respect of 
such. portion of the lifetime retirement benefits provided under the 
provision to a member as is determined by reference to hours ac- 
quired by the member as a consequence of contributions made to 
the plan in the year by the member, as described in paragraph (b). 
Registered Pension Plans Technical Manual: §17.8 (purchase of additional 
benefits). 


(9) Special rules — member-funded pension plans — 
Where a pension plan (other than a specified multi-employer plan) 
is‘a member-funded pension plan for the purposes of Division IX of 
the. Regulation respecting the exemption of certain. categories of 
pension. plans from. the provisions, of the Supplemental,.Pension 
Plans Act of Quebec (R.Q., ¢..R.-15.1, 14, 2), as amended from time 
to.time, 
(a) paragraph 8502(c) shall in its application in respect of the 
plan be read without reference to subparagraph (iii); 
(b) the prescribed conditions for the registration of the plan in- 
clude the following conditions: 
(i) the plan terms are such that each contribution to be made 
by. a member under a defined benefit provision of the plan 
‘would be an eligible contribution under subsection 147.2(2) 
of the Act if 
(A) the contribution were made by an employer who par- 
ticipates in the plan for the benefit of the member, and 
(B) this subsection were read without reference to para- 
graph (c), 
(ii) unless this condition is waived by the Minister, the plan 
is maintained pursuant tova collective bargaining agreement, 
(iii) the plan is not, and it is reasonable .to,expect.that the plan 
will not become, a designated plan, and 


(iv) the amount of benefits provided to members, the amount 
of contributions required to be made by members and the en- 
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titlement of members’ to benefit from actuarial surplus are 
determined in a manner that is 


(A) clearly established in the plan terms, and 


(B) not more advantageous for members who, at any time 
after the plan is established, are. specified individuals 
(within the meaning assigned by subsection 8515(4)) 
under the plan than for members who are not specified 
individuals; and 


(c) a contribution made by an employer to the plan is a pre- 
scribed contribution for the purposes of subsection 147.2(2) of 
the Act if 


(i) the contribution is a current service contribution’ that 
would be an eligible contribution under subsection:147:2(2) 
of the Act if no contributions were prescribed for the pur- 
poses of that subsection and if that subsection were read 
without reference to its subparagraph (d)(ii), and 


(11) the recommendation pursuant to: which the contribution is 
made is such that the current service contributions to be 
made by the employer.do-not:exceed, 


(A) where the amount of actuarial surplus in respect of 
the employer is greater than the amount'determined under 
subparagraph 147.2(2)(d)(i) of the Act, 50% of the cur- 
rent service contribution that would be required to, be 
made by the employer if there were no actuarial surplus 
under the provisions, and 


(B) in any other case, the current. service. contributions 

that would be required to be made by the employer if 

there were no actuarial surplus under the provisions. 
History: Subpara. 8510(9)(c)(i) amended by 2010, c. 12, subsec. 24(1), to substitute 
“subparagraph (d)(ii)” for “subparagraphs (d)(ii) and (iii)”, applicable to contributions 
made after 2009 to fund benefits provided in respect of periods of pensionable service 
after 2009. 
Cl. 8510(9)(c)(Gi)(A) amended by the said c. 12, subsec. 24(2), applicable to contribu- 
tions made after 2009 to fund benefits provided in respect of periods of pensionable 
service after 2009. 


Subsec. 8510(9) added by P.C. 2007-1443, s. 8, September 27, 2007, Canada Gazette, 
Part: II, October 17, 2007, applicable after-June 23,2007. --* 

Definitions [Reg. 8510]: “active member” — Reg. 8500(1); “administrator” — ITA 
147.1(1); “amount” — ITA 248(1); “benefit provision” — Reg. 8500(1); “benefits” — 
Reg. 8501(5)(c); “calendar year” — Interpretation Act 37(1)(a); “compensation” — 
ITA 147.1(1); “connected” — Reg. 8500(3); “contribution” — Reg. 8501(6); “defined 
benefit provision” —ITA 147.1(1); “employed”, “employee”, “employer”, “employ- 
ment’—ITA 248(1); “grandfathered plan” — Reg. 8500(1); “individual” — ITA 
248(1); “lifetime retirement benefits’ — Reg. 8500(1); “member” —ITA 147.1(1), 
Reg. 8300(1), 8500(2); “Minister” — ITA 248(1); “money purchase provision” — ITA 
147.1(1); “multi-employer plan’”— ITA 147.1(1), Reg. 8500(1); “participating em- 
ployer’ —ITA 147.1(1); “pension credit” — Reg. 8301, 8308. 1(2)-(4),'8308.3(2), (3); 
“person”, “prescribed” —ITA 248(1); “related” —ITA — 251(2)-(6); « “single 
amount” —ITA 147.1(1); “specified multi-employer plan’—ITA 147.1(1), Reg. 
8510(2), (3); “writing” — Interpretation-Act 35(1). 


8511. Conditions applicable to amendments — (1) For the 

purposes of paragraph 147.1(4)(c) of the»Act, the following condi- 

tions are prescribed in respect of an amendment to a registered pen- 

sion plan: 
(a) where the amendment increases the accrued lifetime retire- 
ment benefits provided to a member under a defined benefit pro- 
vision of the plan, the increase is ‘not, in the opinion of the Min- 
ister, inconsistent with the conditions in paragraphs 8503(3)(h) 
and (i); and 
(b) where. the plan is. a.grandfathered. plan and the amendment 
increases. the bridging benefits. provided to a member under, a 
defined benefit provision of the plan, the member’s bridging be- 
nefits, as amended, comply with the condition in subparagraph 
8503(2)(b)(ii) that would apply if the plan were, not.a 
grandfathered plan. 

Registered Pension Plans Technical Manual: §18.1 (conditions applicable to 

amendments). 


(2) Where an amendment to a registered pension plan provides for 
the return to a member of all or a part of the contributions made by 
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the member under a defined benefit provision of the plan, the plan 
becomes a revocable plan at any time that an amount (other than an 
amount that may be transferred from the plan in accordance with 
subsection 147.3(6) of the Act) that is payable to the member as a 
consequence of the amendment is not paid to the member as soon 
after the amendment as is practicable. 

Related Provisions: ITA 147.1(8), (9), 147.3(12), Reg. 8301(14)(a), 8305(2), 
8408(2), 8501(2) 8503(11), (15), 8506(4), 8515(9) — Other ways plan becomes revo- 
cable plan. 

History: Subsec. 8511(2) amended by P.C. 1995-17, s. 16, January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable after 1988. 


Registered Pension Plans Technical Manual: §18.2 (conditions applicable to 
amendments). 

Definitions [Reg. 8511]: “amount”? —ITA 248(1); “bridging benefits” — Reg. 
8500(1); “contribution” — Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); 
“grandfathered plan’, “lifetime retirement benefits” — Reg. 8500(1); “member” — 
ITA 147.1(1), Reg. 8300(1), 8500(2); “Minister”, “prescribed”, “registered pension 
plan” —ITA 248(1); “revocable plan” —ITA 147.1(8), (9), 147.3(12), Reg. 
8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 8511(2), 8515(9). 


8512. Registration and amendment — (1) For the purpose of 
subsection 147,1(2) of the Act, an application for registration of a 
pension plan shall be made by sending the following documents by 
registered mail to the Commissioner of Revenue at Ottawa: 


(a) an application in prescribed form containing prescribed 
information; 


(b) certified copies of the plan text and any other documents that 
contain terms of the plan; 


(c) certified copies of all trust deeds, insurance contracts and 
other documents that relate to the funding of benefits under the 
plan; 

(d) certified copies of all agreements that relate to the plan; and 


(e) certified copies of all resolutions and by-laws that relate to 
the documents referred to in paragraphs (b) to (d). 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions); 04-2 (RPP applications — processing an incomplete application). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 22 (what 
is a complete application for registering a pension plan?). 


Registered Pension Plans Technical Manual: $18.3 (registration). 
Forms: 1510: Application to register a pension plan. 


(2) Where an amendment is made to a registered pension plan, to 
the arrangement for funding benefits under the plan or to a docu- 
ment that has been filed with the Minister in respect of the plan, 
within 60 days after the day on which the amendment is made, the 
plan administrator shall send to the Commissioner of Revenue at 
Ottawa 


(a) a prescribed form containing prescribed information; and 


(b) certified copies of all documents that relate to the 
amendment. 
Registered Plans Directorate Newsletters: 96-1 (changes to retirement savings 
limits). 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 23 (what 
is a complete application for amending an RPP?); q. 24 (what is a complete application 
for terminating an RPP?). 

Registered Plans Compliance Bulletins: 1 (terminating registered pension 
plans). 


Forms: T920: Application to amend an RPP. 


(3) For the purpose of subsection 147.1(4) of the Act, an application 
for the acceptance of an amendment to a registered pension plan is 
made in prescribed manner if the documents that are required by 
subsection (2) are sent by registered mail to the Commissioner of 
Revenue at Ottawa. 


Registered Pension Plans Technical Manual: §18.4 (amendment). 


History: The opening words of subsec. 8512(1) amended by P.C. 2007-849, subsec. 
17(1), May 31, 2007, Canada Gazette, Part Il, June 13, 2007, in force June 13, 2007. 


The opening words of subsec. 8512(2) amended by the said P.C. 2007-849, subsec. 
17(2), in force June 13, 2007. 
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Subsec. 8512(3) amended by the said.P.C. 2007-849, subsec. 17(3), in force June 13, 
2007. 


Definitions [Reg. 8512]: “administrator? —ITA 147.1(1); “benefits” — Reg. 
8501(5)(c); “Minister”, “prescribed”, “registered pension plan” —ITA 248(1); 
“trust” —ITA 104(1), 248(1), (3). 


8513. Designated laws—For the purposes of paragraph 
8302(3)(m), subparagraph 8502(c)(iii) and paragraph 8517(5)(f), 
“designated provision of the law of Canada or a province’ means 
subsection 21(2) of the Pension Benefits Standards Act, 1985 and 
any provision of a law of a province that is similar to that 
subsection. 

Definitions [Reg. 8513]: “province” — Interpretation Act 35(1). 


Registered Plans Directorate Newsletters: 91-4R (registration rules for money 
purchase provisions). 


Registered Pension Plans Technical Manual: §18.5 (designated laws). 


8514. Prohibited investments — (1) For the purposes of sub- 
paragraph 8502(h)(i) and subject to subsections (2), (2.1) and (3), a 
prohibited investment in respect of a registered pension plan is a 
share of the capital stock of, an interest in, or a debt of 


(a) an employer who participates in the plan, 


(b) a person who is connected with an employer who partici- 
pates in the plan, 


(c) a member of the plan, 


(d) a person or partnership that controls, directly or indirectly, in 
any manner whatever, a person or partnership referred to in par- 
agraph (a) or (b), or i 

(e) a person or partnership that does not deal at arm’s length 
with a person or partnership referred to in paragraph (a), (b), (c) 
or (d), 


or an interest in, or a right to acquire, such a share, interest or debt. 
Registered Pension Plans Technical Manual: §18.6 (prohibited investments). 


(2) A prohibited investment does not include 


(a) a debt obligation described in paragraph (a) of the definition 
“fully exempt interest” in subsection 212(3) of the Act; 


(b) a share listed on a designated stock exchange; 


(c) a bond, debenture, note or similar obligation of a corporation 
any shares of which are listed on a designated stock exchange; 


(d) an interest in, or a right to acquire, property referred to in 
paragraph (b) or (c); or 


(e) a mortgage in respect of real property situated in Canada that 


(i) where this condition has not been waived by the Minister 
and the amount paid for the mortgage, together with the 
amount of any indebtedness outstanding at the time the mort- 
gage was acquired under any mortgage or hypothec that 
ranks equally with or superior to the mortgage, exceeds 75 
per cent of the fair market value, at that time, of the real pro- 
perty that is subject to the mortgage, is insured under the Na- 
tional Housing Act or by a corporation that offers its services 
to the public in Canada as an insurer of mortgages, 


(ii) where the registered pension plan in connection with 
which the mortgage is held would be a designated plan for 
the purposes of subsection 8515(5) if subsection 8515(4) 
were read without reference to paragraph (b) thereof, is ad- 
ministered by an approved lender under the National Hous- 
ing Act, and 

(ili) bears a rate of interest that would be reasonable in the 
circumstances if the mortgagor dealt with the mortgagee at 
arm’s length. 

Registered Pension Plans Technical Manual: §18.7 (mortgages). 


(2.1) [Multi-employer plan] — Where a share of the capital stock 
of, an interest in or a debt of, a person who is connected with a 
particular employer who participates in a registered pension plan 
that is a multi-employer plan would, but for this subsection, be a 
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prohibited investment in respect of the plan, the property is not a 
prohibited investment in respect.of the plan if 


(a) the plan does not contain a money purchase provision; 
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(b) at the time the property is acquired by the plan, there are at 
least 15 employers who participate in the plan, and, for this 
purpose, 
(i) all employers who are related.to each other are deemed to 
be. a-single employer, and 


(ii) all the structural units of a trade union, including each 
local, branch, national and international unit, are deemed to 
be a single employer; 
(c) at the time the property is acquired by the plan, no, more than 
10% of the-active members of the plan are employed by the par- 
ticular:employer or by any person: related to the particular 
employer; 
(d) the property would not be a prohibited investment in respect 
of the plan if subsection (1) were read without reference to para- 
graph (1)(b); and 
(e) immediately after the time the property is acquired by the 
plan, the total of all amounts each of which is the cost amount to 
a person of a property held in connection with the plan. that 
would, but for this subsection, be a prohibited investment in re- 
spect of the plan does not exceed 10% of the total of all amounts 
each of which is the cost amount to a person of a property held 
in connection with the plan. 


Related Provisions: Reg: 8514(2.2) — Whether Crown corporations “related” to 
each other. 


(2.2) [Crown corporations — whether related] — For the 
purposes of the conditions in paragraphs (2.1)(b) and (c), two cor- 
porations that are related to each other solely because they are both 
controlled by Her Majesty in right of Canada or.a province, are 
deemed not to be related to each other. 


(3) A prohibited investment in respect of a'registered pension plan 
does not include an investment that was acquired by. the plan before 
March 28, 1988. 

Related Provisions: Reg. 8514(4) — When debt obligation deemed to be issued. 


(4) For the purposes of subsection (3), where at any time after 
March 27, 1988, the principal amount of a bond, debenture, note, 
mortgage or similar obligation increases as a consequence of the 
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advancement or lending of additional amounts, or the maturity date 
of such an obligation is extended, the obligation shall, after that 
time, be deemed to have been issued at that time. 


History: Para. 8514(2)(a) amended by 2007, c. 35, subsec. 86(1), applicable after 
2007. 


Paras. 8514(2)(b) and (c) amended to-substitute “designated stock exchange” for “stock 
exchange referred to in section 3200 or 3201” by the said c. 35, subsec. 86(2), in force 
on’ December 14, 2007. 


The opening words of subsec. 8514(1) amended, subsecs. 8514(2.1) and (2.2) added, 
by P.C. 2001-153, s. 9, January 30, 2001, Canada Gazette, Part Il, February 14; 2001, 
applicable to property acquired after September 1999. 


Para. 8514(2)(a) and subsec: 8514(4) amended by P.C. 1994-1817; paras. 62(j). and (k), 
November 1, 1994, Canada Gazette, Part Il, November 30, 1994. 


Definitions [Reg. 8514]: “active member’ — Reg. 8500(1); “amount” —ITA 
248(1); “arm’s length” — ITA 251(1); “Canada” — ITA 255, Interpretation Act 35(1); 
“connected”? — Reg. 8500(3); “corporation” — ITA 248(1), Interpretation Act 35(1); 
“cost amount” — ITA 248(1);.“designated stock exchange” — ITA 248(1), 262; ““em- 
ployed”, “employer” — ITA 248(1); “fully exempt interest” — ITA 212(3); “Her Maj- 
esty” — Interpretation Act 35(1); “insurer? —ITA 248(1); “‘member” — ITA 
147.101); Reg. 8300(1), 8500(2); “Minister” — ITA 248(1); “money purchase provi- 
sion” —ITA 147.1(1); “multi-employer plan” —ITA 147:1(1); Reg. 8500(1); “per- 
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son”, “principal amount”, “property” — ITA 248(1);. “province” — Interpretation Act 
35(1); “registered: pension plan” —ITA 248(1); “related” —ITA 251(2)-(6), Reg. 
8514(2.2); “share” —ITA 248(1). 


8515. Special rules for designated plans [IPPs] — (1) 
Designated plans — For the purposes of subsections (5) and (9), 
and subject to subsection (3), a registered pension plan that contains 
a defined benefit provision is a designated plan throughout a calen- 
dar year if the plan is not maintained pursuant to a collective bar- 
gaining agreement and 


(a) the aggregate of all amounts each of which is a pension 
credit (as determined under Part LXXXII]) for the year of a 
specified individual under a defined benefit provision of the plan 


exceeds 


(b) 50 per cent of the aggregate of all amounts each of which is a 

pension credit (as determined under Part LX XXIII) for the year 

of an individual under a defined benefit provision of the plan. 
Related Provisions: Reg. 8300(1)‘individual pension plan” — Definition; Reg. 


8500(1)“designated plan” — Definition applies to all of Part 85; Reg. 8515(3) — Ex- 
ceptions; Reg. 8515(4) — Specified individual. 

Registered Plans Directorate’ Newsletters: 01-3 (tailored individual pension 
plan); 04-1 (pitfalls to avoid). 

Registered Plans Compliance Bulletins: 2 (funding designated RPPs). 
Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 11 (IPPs 


established primarily to transfer funds from an existing RPP); q. 25 (designated status 
where specified individuals have no further defined benefit credits). 


Registered Pension Plans Technical. Manual: §19.1 (designated plan). 


(2) Designated plan in previous year — For the purposes of 
subsections (5) and (9), a registered pension plan is a designated 
plan throughout a particular calendar year after 1990 if the plan was 
a designated plan at any time in the immediately preceding year, 
except where the Minister has waived in writing the application of 
this subsection in respect of the plan. 

Related Provisions: Reg. 8500(1)‘‘designated plan” — Definition applies to all of 
Part 85. 

Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 25 (desig- 
nated status where specified individuals have no further defined benefit credits). 
Registered Pension Plans Technical Manual: §19.2 (designated plan in previous 
year). 


(3) Exceptions — A registered pension plan is not a designated 
plan in a calendar year pursuant to subsection (1) if 
(a) the plan would not be a designated plan in the year pursuant 


to that subsection if the reference in paragraph (1)(b) to “50 per 
cent” were read as a reference to “60 per cent”, 


(b) the plan was established before the year, and 


(c) the amount determined under paragraph (1)(a) in respect of 
the plan for the immediately preceding, year did not exceed, the 
amount determined under paragraph (1)(b). 

Related Provisions: Reg. 8515(3.1) — Where plan has more than 9 active members. 
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History: The closing words of subsec. 8515(3) repealed by P:C. 2011-936, subsec. 
27(1), September 22, 2011, Canada Gazette, Part Il, October 12, 2011, applicable after 
February 19, 2011. 


Registered Pension Plans Technical Manual: §19.3 (exceptions). 


(3.1) If a designated plan has more than nine active members, the 
Minister may waive the application of any provision of this Part or 
Part LXXXIII that would otherwise apply to the designated plan 
because of its status as a designated plan. 


History: Subsec. 8515(3.1) added by P.C. 2011-936, subsec. 27(2); September) 22; 
2011, Canada Gazette, Part Il, October 12, 2011, applicable after February 19, 2011. 


(4) Specified individuals — An individual is a specified indivi- 
dual for the purposes of paragraph (1)(a) in respect of a pension 
plan and a particular calendar year if 


(a) the individual was connected at any time in the year with an 
employer who participates in the plan; or 


(b) the aggregate of all amounts each.of which is. the remunera- 
tion of the individual for the year from an employer who partici- 
pates in the plan, or from an employer who does not deal at 
arm’s length with a participating employer, exceeds 2'/2 times 
the Year’s Maximum Pensionable Earnings for the year. 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 25 (desig- 
nated status where specified individuals have no further defined benefit credits). 


Registered Pension Plans Technical Manual: §19.4 (specified. individual). 


(5) Eligible contributions — For the purpose of determining 
whether a contribution made by an employer to a registered pension 
plan at a time when the plan is a designated plan is an eligible con- 
tribution under subsection 147.2(2) of the Act, a prescribed condi- 
tion is that 


(a) the contribution satisfies the condition in subsection (6), or 


(b) the contribution would satisfy the condition in subsection (6) 
if 
(i) paragraph (6)(b) and subparagraph (7)(e)(i) were applica- 
ble only in respect of retirement benefits that became pro- 
vided under the plan after 1990, 


(ii) paragraph (6)(c) were applicable only in respect of those 
benefits payable after the death of a member that relate to 
retirement benefits that became provided under the. plan. to 
the member after 1990, and 


(iii) the assumption as to the time retirement benefits (other 
than retirement benefits that became: provided ‘after’ 1990) 
will commence to be paid is the same for the purposes of the 
maximum funding valuation as for the purposes of the actua- 
rial valuation that forms the basis for the recommendation re- 
ferred to in subsection 147.2(2) of the.Act pursuant to which 
the contribution is made. 


Related Provisions: ITA 147.2(7)— Amount paid by letter-of-credit issuer deemed 
to be eligible contribution; Reg. 8515(1)—(3) — Designated plans. 


Registered Pension Plans Technical Manual: §19.5 (eligible contributions). 


(6) Funding restriction — The condition referred to in subsec- 
tion (5) is that the contribution would be required to be made for the 
plan to have sufficient assets to pay benefits under the defined ben- 
efit provisions of the plan, as registered, with respect to the employ- 
ees and former employees of the employer if 


(a) required contributions were determined on the basis of a 
maximum funding valuation prepared as of the same effective 
date as the actuarial valuation that forms the basis for the recom- 
mendation referred to in subsection 147.2(2) of the Act pursuant 
to which the contribution is made; 


(a.1) each defined benefit provision of the plan provided that, 
with respect to restricted-funding members, retirement benefits 
are payable monthly in advance; 


(b) each defined benefit provision of the plan provided that, after 
retirement benefits commence to be paid with respect to a re- 
stricted-funding member, the benefits are adjusted annually by a 
percentage increase for each year that is 1 percentage point less 
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than the percentage increase in the Consumer Price Index for the 
year, in lieu of any cost-of-living adjustments actually provided; 


(c) each defined benefit provision of the plan provided the fol- 
lowing benefits after the death of a restricted-funding member 
who dies after retirement benefits under the provision have com- 
menced to be paid to the member, in lieu of the benefits actually 
provided: 


(i) where the member dies within 5 years after retirement be- 

nefits commence to be paid under the provision, the continu- 

ation of the retirement benefits for the remainder of the 5 
__years.as if the member were alive, and 


(ii) where an individual who is a spouse or common-law 
partner of the member when retirement benefits commence 
to be paid under the provision to the member is alive on the 
later of the day of death of the member and the day that is 5 
years after the day on which the member’s retirement bene- 
fits commence to be paid, retirement benefits payable to the 
individual for the duration of the individual’s life, with the 
amount of the benefits payable for each month equal to 66% 
per cent of the amount of retirement benefits that would have 
been payable under the provision for the month to the mem- 
ber if the member were alive; 


(d) where more than one employer participates in the plan, as- 
sets and. actuarial liabilities were apportioned in a reasonable 
manner among participating employers with respect to their em- 
ployees and former employees; and 


(e) the rule in paragraph 147.2(2)(d) of the Act that provides for 
the disregard of a portion of the assets of the plan apportioned to 
the employer with respect to the employer’s employees and for- 
mer employees were applicable for the purpose of determining 
required contributions pursuant to this subsection. 


Related Provisions: Reg. 8515(7) — Maximum funding valuation; Reg. 8515(8) — 
Restricted-funding member. 


History: The word “spouse” replaced with “spouse or common-law partner” in sub- 
para. 8515(6)(c)(ii), by P.C. 2001-957, para. 14(f), May 31, 2001, Canada Gazette, 
Part II, June 20, 2001, applicable to 2001 et seg., except that if a taxpayer and a person 
have jointly elected pursuant to s. 144 of the Modernization of Benefits and Obligations 
Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 taxation year, the amend- 
ment applies to the taxpayer and the person in respect of the applicable taxation year et 
seq. ; 

Para. 8515(6)(a.1) added by P.C. 1995-17, subsec. 17(1), January 11, 1995, Canada 
Gazette, Part Il, January 25, 1995, applicable with respect to a contribution made after 
June 4, 1994, except where the contribution is made pursuant'to a valuation report filed 
with the Minister in accordance with subsec. 147.2(3) of the Income Tax Act.on or 
before June 4, 1994. 


Registered Pension Plans Technical Manual: §19.6 (funding restriction), 


(7) Maximum funding valuation — For the purposes of subsec- 
tion (6), a maximum funding valuation is a valuation prepared by an 
actuary in accordance with the following rules: 


(a) the projected accrued benefit method is used for the purpose 
of determining actuarial liabilities and current service costs; 


(b) the valuation rate of interest is 7.5 per cent per annum; 
(c) it is assumed that 


(i) the rate of increase in general wages and salaries and’in 
each member’s rate of remuneration will be 5.5 per cent per 
annum, and 


(ii) the rate of increase in the Consumer Price Index will be 4 
per cent per annum; 


(d) each assumption made in respect of economic factors bthier 
than those referred to in paragraph (c) is consistent with the as- 
sumptions in that. paragraph; 


(e) in the case of a restricted-funding member, it is assumed that 


(i) retirement benefits will commence to be paid to the mem- 
ber no earlier than the day on which the member attains 65 
years of age, 


(ii) the member will survive to the time the member’s retire- 
ment benefits commence to be paid, 
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(iii) where the. member is employed by a participating em- 
ployer as of the effective date; ofthe valuation, the member 

» will continue in employment.until the time when the mem- 
ber’s retirement benefits commence to be paid,and 


(iv) when the member’s retirement benefits commence to be 
paid, the member will be married to a person who is the same 
age as the member; 


(f) the rate of mortality at each age is equal to 


(i) in the case of.a restricted-funding member, 80 per cent of 

“the average of the rates at that age for males and females in 

“the 1983 Group Annuity Mortality Table, as published in 
Volume XXXV° the Transactions of the a of Actua- 
ries, and 


(ii) in‘the case of any other i eae 80 per cent Sof the rate at 
that age in the mortality table:referred to in subparagraph (1) 
for individuals of the same sex as the member; 


(g).it is assumed that where a member has a choice, between re- 
ceiving retirement benefits or a lump sum payment, retirement 
benefits will be paid to the member; and 


(h) the plan’s assets are valued at an amount equal to their fair 
market value as of the effective date of the valuation. 

Related Provisions: Res! 8515(8) — Restricted-funding member. * 

History: Subpara. 8515(7)(e)(i) and para. 8515(7)(f) amended by P.C. 1995- 17, sub- 


secs. 17(2) and (3); January ‘11; 1995, Canada Gazette, Part Il, January 25, 1995, appli- 
cable after 1988, except that with respect to a Bes that is made 


(i) on or before June 4, 1994, or 


(ii) pursuant to a valuation report filed with the Winitor in accordance with sub- 
sec. 147.2(3) of the Income Tax Act on or before June 4, ee 


subpara. 8515(7)(f)(i) shall be read as follows; 


(i) in the case of a restricted-funding member, or a uiale meuiher who is not a, 
restricted-funding member, 80 per cent of the average of the rates at that age for 
males and females in the’ 1983 Group Annuity Mortality Table, as published i in 
Volume XXXV of the Transactions of the Society of Actuaries, and 


Registered’ Pension Plans Technical Manual: §19.7° (maximum funding 
valuation): j j i ver) 


(8) Restricted-funding members For the purposes of sub- 
sections (6) and (7) as they apply in respect of a contribution made 
toa registered pension plan,:a member of the: plan is'a restricted- 
funding member if, at the time fhe maximum abe rad stop 1S 
prepared, : BRS f ia] 
(a) the member has a Hight whether absolute or contingent, to 
‘receive retirement benefits under a defined benefit provision of 
the plan and the benefits have not commienced ‘to be paid; or © 


(b) the payment of retirement benefits under a defined benefit 
provision of the plan to the member has been suspended. 


Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs), q. 25 (desig- 
nated status where specified individuals have no further defined benefit credits). © 


(9) Member contributions — Where. . 


(a),a member, of a registered pension plan makes a comiabudan 
to the plan to fund benefits that have become provided at a par- 
ticular time under a,defined benefit provasion of the fuse in ,te- 
spect of periods before that time, 


(b) the contribution is made at.a time when the plan i isa daxie 
nated plan, and 


(c) the contribution would not be an ‘eligible copia ale caiier 


subsection 147.2(2) of the Act if it were made by an employer 
who participates in the plan on behalf of the member, 


the plan becomes, for the purposes of paragraph 147. 1d 1)(c) of the 
Act, a revocable plan immediately before the time the contribution 
is made. 

Related Provisions: ITA 147. 108), (9), ~147. 3(12), “Reg. 8301(14)(a), 8305(2), 
8408(2), 8501(2) 8503(11), (15), 8506(4), 8511(2) — Other aye plan becomes revo- 
cable plan; Reg. 8515(1)-(3) — Designated plans. _ 


Registered Pension Plans Technical Manual: §19.8 (member a caNAIS 


Definitions [Reg. 8515]: “active member” — Reg.’8500(1), “actuary”, “administra- 
tor” = ITA’147.1(1); “amount” + ITA 248(1); “arm’s length” — ITA: 251(1); “bene- 
fits” —Reg. 8501(5)(c); “calendar year” — Interpretation Act »37(1)(a); . “con- 


Reg. 
S. 8516(3)(b)Gii) 


nected” — Reg. 8500(3); “Consumer. Price Index” — Reg. 8500(1);, “contribution” — 
Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); “designated plan” — Reg. 
8515(1)+3); “employed”, “employee”, “employer’,' “employment” — ITA 2A8(1); 
“individual” —ITA 248(1); “maximum funding valuation” — Reg.'8515(7);. “mem- 
ber” — ITA 147,1(1);, “Minister” — ITA. 248(1); month: — Interpretation.Act 35(1); 

“participating employer” —ITA  147.1(1); “pension _ credit” —Reg. 8301, 
8308.1(2)-(4), 8308.3(2), (3); “person”, “prescribed” —ITA 248(1); “registered pen- 
sion plan” — Reg. 8515(1), (2); “restricted-funding member’ — Reg: 8515(8); “retire- 
ment benefits’ — Reg. 8500(1); “revocable plan” —ITA. 147. 1(8), (9), 147.3(12), 
Reg. 8301(14)(a), 8305(2), 8408(2), 8501(2), 8503(11), (15), 8506(4), 8511(2), 
8515(9); “specified individual” — Reg. Sst), “spouse” — Reg. 8500(5); “writ- 
ing” — Interpretation Act 35(1); “written” —— Interpretation - Act’ 35(1)“writing”; 
“Year's aecveentein Pensionable Earnings” —'Reg. 8500(1). 


8516. Eligible contributions — (1) Prescribed contribu- 

tion — For the purposes of subsection 147.2(2) of the Act, a contri- 

bution described in subsection (2) or (3) is a prescribed 
contribution. 

Related Provisions: Reg. 8510(9) — Member-funded pension plans. 

Registered Pension Plans Technical Manual: § 19.9 (prescribed contribution).; 


(2) Funding on termination basis — A contribution that is 
made by an employer to a registered pension plan is described in 
this subsection if 


(a) the contribution is made pursuant to.a recommendation by an 
actuary in, whose opinion the contribution is required to be made 
so that, if the plan is terminated, immediately after the contribu- 
tion is made, it will have sufficient assets to pay benefits accrued 
under the defined benefit provisions of the plan, as. registered, to 
the. time the contribution is, made; 


(b) the recommendation is ‘based on an actuarial Galion that 
complies with the following conditions: 


(i) the effective date of the valuation is not more than four 
years: before the day..on which the contribution is made, 


(ii) all assumptions made for the purposes of the valuation 
are’reasonable at the time the valuation is AAG ph and at the 
time the contribution is made, 


(iti) the valuation. is prepared in accordancé with generally 
accepted actuarial principles applicable with respect to a val- 
uation prepared on the basis that a plan will be. terminated, 
and ~ 


(iv) where more than one employer participates in 1 the plan, 
assets and actuarial liabilities are apportioned in a reasonable 
manner among participating employers; 

(c).the. recommendation ‘is. approved. by. the Minister; and 


(d)at the time the sions ihr is'made; the plan is not'a desig- 
nated plan. 


Registered Pension Plans Technical Manual: §19.10 (funding on termination 
basis). 


(3) Contiibutioris required by pension benefits legislation 
— A contribution that is made by an’employer to’a registered pen- 
sion plan is.described.in this. subsection if 


(a) the contribution 
(i) is required to be made to comply with the Pension Bene- 
fits Standards Act, 1985 or a similar law of a province, 
(ii) is made in respect of benefits under the defined benefit 
provisions of the plan as registered, and 
__ (iit) is made pursuant to a recommendation by an actuary; 
(b) the recommendation is based: on: an actuarial valuation that 
complies with the following conditions: 
(i) the effective date of the valuation is not more than four 
years before the.day on which. the contribution is made, 
-(ii) all assumptions made for the purposes of the valuation 
are reasonable at the time the valuation is prepared and at the 
time the contribution is made, and 
“(iii) where more than one employer participates in the plan, 
assets and actuarial liabilities are apportioned in a reasonable 
manner among participating employers; 
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(c) the recommendation is approved by the Minister; and 


(d) at the time the contribution is made, the plan is not a desig- 
nated plan. 


Registered Pension Plans Technical Manual: §19.11 (contributions required by 
pension benefits legislation). 


(4) [Repealed] 

Related Provisions [Reg. 8516]: ITA 147.2(7) — Amount paid by letter-of-credit 
issuer deemed to be eligible contribution. 

History [Reg. 8516]: Subsec. 8516(1) amended by 2010, c. 12, subsec. 25(1), to 
substitute “subsection (2) or (3)” for “any of subsections (2) to (4)”, applicable to con- 
tributions made after 2009 to fund benefits provided in respect of periods of pensiona- 
ble service after 2009. 


Subsec. 8516(4) repealed by the said c. 12, subsec. 25(2), applicable to contributions 
made after 2009 to fund benefits provided in respect of periods of pensionable service 
after 2009. 


Paras. 8516(2)(d), (3)(d), (4)(e) amended by 2007, c. 35, subsecs. 87(1)—(3), applicable 
after 2007. 


S. 8516 amended by P.C. 2003-1497, s. 10, October 2, 2003, Canada Gazette, Part Il, 
October 22, 2003, applicable to contributions made after 2002. 


Subsec. 8516(1) amended by P.C. 1998-2256, subsec. 25(1), December 16, 1998, Can- 
ada Gazette, Part Il, January 6, 1999, applicable after 1995. 

Subsec. 8516(1) amended by P.C. 1995-17, subsec. 18(1), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable after 1988. 

Subsecs. 8516(7), (8) added by P.C. 1995-17, subsec. 18(2), January 11, 1995, Canada 
Gazette, Part II, January 25, 1995, applicable after 1988. 

Subsec. 8516(9) added by P.C. 1998-2256, subsec. 25(2), December 16, 1998, Canada 
Gazette, Part II, January 6, 1999, applicable after 1995. 

Definitions [Reg. 8516]: “actuary” — ITA 147.1(1); “amount” — ITA 248(1); “be- 
nefits” — Reg. 8501(5)(c); “contribution” — Reg. 8501(6); “defined benefit provi- 
sion” — ITA 147.1(1); “designated plan” — Reg. 8500(1); “employee”, “employer” — 
ITA 248(1); “member” — ITA 147.1(1); “Minister” — ITA 248(1); “participating em- 
ployer” — ITA 147.1(1); “prescribed” — ITA 248(1); “province” — Interpretation Act 
35(1); “registered pension plan” — ITA 248(1); “surplus” — Reg. 8500(1). 


8517. Transfer — defined benefit to money purchase — (1) 
Prescribed amount — Subject to subsections (2) to (3.1), for the 
purpose of applying paragraph 147.3(4)(c) of the Act to the transfer 
of an amount on behalf of an individual in full or partial satisfaction 
of the individual’s entitlement to benefits under a defined benefit 
provision of a registered pension plan, the prescribed amount is the 
amount that is determined by the formula 


AXB 
where 


A is the amount of the individual’s lifetime retirement benefits 
under the provision commuted in connection with the transfer, 
as determined under subsection (4), and 

B is 

(a) the present value factor that corresponds to the age at- 


tained by the individual at the time of the transfer, deter- 
mined pursuant to the table to this subsection, or 


(b) where the present value factor referred to in paragraph (a) 
is less than the present value factor that corresponds to the 
next higher age, the present value factor determined by inter- 
polation between those two factors on the basis of the age 
(expressed in years, including any fraction of a year) of the 


individual. 
Attained Present Attained Present 
Age Value Age Value 

Factor Factor 

Under 50 9.0 £3) 9.8 

50 9.4 74 9.4 

51 9.6 ff) 9.1 

52 9.8 76 8.7 

33 10.0 77 8.4 

54 FOE? 78 8.0 

55 10.4 79 saath 

56 10.6 80 7.3 


Income Tax Regulations 


Attained Present Attained Present 

Age Value Age Value 

Factor Factor 
57 10.8 81 7.0 
58 11.0 82 6.7 
59 es 83 6.4 
60 11.5 84 6.1 
61 i ee 85 5.8 
62 12.0 86 Ya) 
63 Ld 87 a2 
64 12.4 88 49 
65 12.4 89 4.7 
66 12.0 90 4.4 
67 ‘i beg 91 4.2 
68 i se 92 3.9 
69 11.0 93 3.7 
70 10.6 94 BIS 
71 10.3 95 3.2 
72 10.1 96 or over 3.0 


Related Provisions: Reg. 8517(3.01) — Transfer of commuted pension where em- 
ployer insolvent. 


History: The portion of subsec. 8517(1) before the formula amended by P.C; 1998- 
2256, subsec. 26(1), December 16, 1998, Canada Gazette, Part II, January 6, 1999, 
applicable to amounts transferred in respect of benefits provided after 1996. 


The table in subsec. 8517(1) amended by the said P.C. 1998-2256, subsec. 26(2), appli- 
cable to transfers that occur after 1995. 

Selected Cases [Reg. 8517(1)]: Yudelson v. R., [2010] 3 C.T.C. 212 (FCA) (Limi- 
tation on tax-free transfers from defined benefit plans to RRSP). 

Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 
Registered Plans Directorate Newsletters: (4-1 (transfer from a defined benefit 
provision). 

Registered Pension Plans Technical Manual: §20.1 (prescribed amount). 
Forms: T2151: Direct transfer of a “single amount” under subsec. 147(19) ors. 147.3. 


(2) Minimum prescribed amount — Where an amount is trans- 
ferred in full satisfaction of an individual’s entitlement to benefits 
under a defined benefit provision of a registered pension plan, the 
prescribed amount for the purposes of paragraph 147.3(4)(c) of the 
Act in respect of the transfer is the greater of the amount that 
would, but for this subsection, be the prescribed amount, and the 
balance, at the time of the transfer, in the individual’s net contribu- 
tion account (within the meaning assigned by subsection 8503(1)) 
in relation to the provision. 

Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §20.2 (minimum prescribed 
amount). 


(3) Underfunded pension [conditions for 8517(3.01)] — 
Subsection (3.01) applies in respect of a transfer of an amount on 
behalf of an individual in full or partial satisfaction of the indivi- 
dual’s entitlement to benefits under a defined benefit provision of a 
registered pension plan if 


(a) the individual is an employee or a former employee of an 
employer (or a predecessor employer of the employer); 


(b) the employer 
(i) was a participating employer under the provision, 
(ii) is the subject of proceedings commenced under the Bank- 


ruptcy and Insolvency Act or the Companies’ Creditors Ar- 
rangement Act, and 


(iii) has ceased making regular contributions under the 
provision; 


(c) after the commencement of the proceedings, lifetime retire- 
ment benefits paid or payable to the individual under the provi- 
sion have been reduced because the assets of the plan are insuf- 
ficient to pay the benefits provided under the provision of the 
plan as registered; 
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(d) the plan is not a designated plan; and = © . Registered Plans Frequently Asked Questions: RPFAQ-2 (RPPs),q: 5 (transfer 


(e) the Minister has approved the application of subsection 


of ancillary benefits to RRSP after commuted value transferred), 


(3.01) in respect of the transfer: Registered Pension Plans Technical Manual: §20.4 (benefits provided with 


History: Subsec. 8517(3) amended by 2011, c. 24, s. 97, applicable after 2010. 


surplus on wind-up). 


(4) Amount of lifetime retirement benefits. commuted — 


(3.01) [Rollover of commuted pension where employer in- | For the purposes of subsection (1), and subject to subsection (7), the 
solvent] — If this subsection applies, the description of A in sub- | amount of an individual’s lifetime retirement benefits under a de- 


section (1) shall be read as follows in respect of the transfer: fined benefit provision of a registered pension plan commuted in 
A is the amount of the individual’s lifetime retirement bene- connection with the transfer of an amount on behalf of the indivi- 
fits under the provision commuted in connection with the dual in full or partial satisfaction of the individual’s entitlement to 


transfer, as determined under subsection (4), but without | benefits under the provision is the aggregate of 


reference to the benefit reduction referred to in paragraph 
(3)(c); and . 


Related Provisions: ITA 146(5.2), (5.201) — Rollover to RRSP; Reg. 8517(3) — 
Conditions for Reg, 8517(3.01) to apply; Reg. 8517(3.02) — Prescribed amount for 
ITA 147.3(4)(c). 


History: Subsec. 8517(3.01) added by 2011, c. 24, s. 97, applicable after 2010. 


(3.02) [Prescribed amount for ITA 147.3(4)(c)] — If a particu- 
lar amount is transferred in full or partial satisfaction of an indivi- 
dual’s entitlement to benefits under a defined benefit provision of .a 
registered pension plan and subsection (3.01) had applied in respect 
of a-transfer (in this subsection referred to as the “initial transfer’) 
of an amount on behalf of the individual under the provision, for the 
purpose of paragraph 147.3(4)(c) of the Act the prescribed amount 
in respect of the transfer of the particular amount is the lesser of 


(a) the particular amount, and 


(b), the amount, if any, by which the prescribed amount in re- 
spect of the initial transfer exceeds the total of all amounts each 
of which is the amount of a previous transfer to which this sub- 
section or subsection (3.01) applied in respect of the individual’s 
entitlement to benefits under the provision. 


History: Subsec. 8517(3.02) added by 2011, c. 24, s. 97, applicable after 2010. 


(3.1) Benefits provided with surplus on plan wind-up — 
Where an amount is transferred in full or partial satisfaction of an 
individual’s entitlement to benefits under a defined benefit provi- 
sion of a registered pension plan and the benefits include benefits 
(in this subsection referred to as “ancillary benefits”) that are per- 


(a) where retirement benefits have commenced to be paid under 
the provision to the individual, the amount (expressed on an an- 
nualized basis) by which the individual’s lifetime retirement be- 
nefits under the provision are reduced as a result of the transfer, 


(b) where retirement benefits have not commenced to be paid 
under the provision to the individual, the amount (expressed on 
an annualized basis) by which the individual’s normalized pen- 
sion (computed in accordance with subsection (5)) under the 
provision at the time of the transfer is reduced as a result of the 
transfer, and 


(c) where, in conjunction with the transfer, any other payment 
(other than an amount that is transferred in accordance with sub- 
section 147.3(5) of the Act or that is transferred after 1991 in 
accordance with subsection: 147.3(3) of the Act) is made’ from 
the plan in partial satisfaction of the individual’s entitlement to 
benefits under the provision, the amount (expressed on an annu- 
alized basis) by which 


(i) if paragraph (a) is applicable, the individual’s lifetime re- 
tirement benefits under the provision are reduced, and 

(ii) if paragraph (b) is applicable, the individual’s normalized 
pension (computed in accordance with subsection (5)) under 
the provision at the time of the payment is reduced, 


as a result of the payment, except to the extent that such reduc- 
tion is included in determining, for the purposes of subsection 
(1), the amount of the individual’s lifetime retirement. benefits 
under the provision commuted in connection with the transfer of 
another amount on behalf of the individual. 


missible solely because of subsection 8501(7), the prescribed | Registered Pension Plans Technical Manual: §20.5 (amounts of lifetime retire- 
amount for the purpose of paragraph 147.3(4)(c) of the Act in re- | ment benefits commuted). 


spect of the transfer is the total of 


(a) the amount that would, but for this subsection, be the pre- 
scribed amount, and 


(5) Normalized pensions — For the purposes of subsection (4), 
the normalized pension of an individual under a defined benefit pro- 
vision of a registered pension plan at a particular time is the amount 


(b) an amount approved by the Minister not exceeding the lesser | (expressed on an annualized basis) of lifetime retirement benefits 
of that would be payable under the provision at the particular time if 


(i) the present value (at the time of the transfer) of the ancil- 
lary benefits that, as a consequence of the transfer, cease to 
be provided, and 


(ii) the total of all amounts each of which is, in respect of a 
previous transfer from the provision to a'money purchase 
provision of a registered pension plan, a registered retirement 
savings plan or a registered retirement income fund in full or 
partial satisfaction of the individual’s entitlement to other be- 
nefits under the defined benefit provision, the amount, if any, 
by which 

(A) the prescribed amount for the purpose of paragraph 

147.3(4)(c) of the Act in respect of the previous transfer 


exceeds 


(B) the amount of the previous transfer. 
Related Provisions: ITA 146(21.2) — Saskatchewan Pension Plan account deemed 
to be RRSP for purposes of regulations; ITA 147.5(12) — Pooled registered pension 
plan deemed to be RRSP for purposes of regulations. 
History: Subsec. 8517(3.1) added by P.C. 1998-2256, subsec. 26(3),| December 16, 
1998, Canada Gazette, Part II, January 6, 1999, applicable to amounts transferred in 
respect of benefits provided after 1996. 
Registered Plans Directorate Newsletters: 04-1 (transfer from a defined benefit 
provision). 


pisde\ 


(a) lifetime retirement benefits commenced to be paid to the in- 
dividual at the particular time; 


(b) where the individual has not attained 65 years of age before 
the particular time, the individual attained that age at the particu- 
lar time; 

(c) all benefits to which the individual is entitled under the pro- 
vision were fully vested; 


(d) where the amount of the individual’s lifetime retirement be- 
nefits would otherwise be determined with a reduction computed 
by reference to the individual’s age, duration of service, or both, 
or with any other similar reduction, no such reduction were 
applied; 

(e) where the amount of the individual’s lifetime retirement be- 
nefits depends on the amount of benefits provided under another 
benefit provision of the plan or under another plan or arrange- 
ment, a reasonable estimate were made of those other benefits; 


(f) where the individual’s lifetime retirement benefits would oth- 
erwise include benefits that the plan is required to provide by 
reason of a designated provision of the law of Canada or a prov- 
ince, or that the plan would be required to provide if each such 
provision were applicable to the plan with respect to all its mem- 
bers, such benefits were not included; and 
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(g) except as otherwise provided by subsection (6), where the 
amount of the individual’s lifetime retirement benefits depends 
on 


(i) the form of benefits provided with respect to the indivi- 
dual under the provision (whether or not at the option of the 
individual), including 


(A) the benefits to be provided after the death of the 
individual, 


(B) the amount of retirement benefits, other than lifetime 
retirement benefits, provided to the individual, or 


(C) the extent to which the lifetime retirement benefits 
will be adjusted to reflect changes in the cost of living, or 


(ii) circumstances that are relevant in determining the form 
of benefits, 


the form of benefits and the circumstances were such as to maxi- 
mize the amount of the individual’s lifetime retirement benefits 
on commencement of payment. 


Related Provisions: Reg. 8513 — Designated provision of the law of Canada or a 
province. 


Registered Plans Directorate Newsletters: 98-2 (treating excess member contri- 
butions under a registered pension plan); 04-1 (transfer from a defined benefit 
provision). 


Registered Pension Plans Technical Manual: §20.6 (normalized pension). 


(6) Optional forms — Where 


(a) the terms of a defined benefit provision of a registered pen- 
sion plan permit an individual to elect to receive additional life- 
time retirement benefits in lieu of benefits that would, in the ab- 
sence of the election, be payable after the death of the individual 
if the individual dies after retirement benefits under the provi- 
sion commence to be paid to the individual, and 


(b) the elections available to the individual include an election 


(i) to receive additional lifetime retirement benefits, not ex- 
ceeding additional benefits determined on an actuarially 
equivalent basis, in lieu of all or a portion of a guarantee that 
retirement benefits will be paid for a minimum period of 10 
years or less, or 


(11) to receive additional lifetime retirement benefits in lieu of 
retirement benefits that would otherwise be payable to a per- 
son who is a spouse or common-law partner or former spouse 
or common-law partner of the individual for a period begin- 
ning after the death of the individual and ending with the 
death of the person, where 


(A) the election may be made only if the life expectancy 
of the person is significantly shorter than normal and has 
been so certified in writing by a medical doctor licensed 
to practise under the laws of a province or of the place 
where the person resides, and 


(B) the additional benefits do not exceed additional bene- 
fits determined on an actuarially equivalent basis and on 
the assumption that the person has a normal life 
expectancy, 


paragraph (5)(g) applies as if 


(c) the election described in subparagraph (b)(i) were not availa- 
ble to the individual, and 


(d) where the particular time the normalized pension of the indi- 
vidual is determined under subsection (5) is after 1991, the elec- 
tion described in subparagraph (b)(ii) were not available to the 
individual. 
History: Subpara. 8517(6)(b)(ii) amended by P.C. 2001-957, s. 12, May 31, 2001, 
Canada Gazette, Part II, June 20, 2001, applicable to 2001 et seq., except that if a 
taxpayer and a person have jointly elected pursuant to s. 144 of the Modernization of 
Benefits and Obligations Act (S.C. 2000, c. 12), in respect of the 1998, 1999 or 2000 
taxation year, the amendment applies to the taxpayer and the person in respect of the 
applicable taxation year et seq. 
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(7) Replacement benefits — Where 


(a) an amount is transferred on behalf of an individual in full or 
partial satisfaction of the individual’s entitlement to benefits 
under a defined benefit provision (in this subsection referred to 
as the “particular provision”) of a registered pension plan, 


(b) in conjunction with the transfer, benefits become provided to 
the individual under another defined benefit provision of the 
plan or under a defined benefit provision of another registered 
pension plan, and 


(c) an employer who participated under the particular provision 
for the benefit of the individual also participates under the other 
provision for the individual’s benefit, 


the amount of the individual’s lifetime retirement benefits under the 
particular provision commuted in connection with the transfer is the 
amount that would be determined under subsection (4) if the bene- 
fits provided under the other provision were provided under the par- 
ticular provision. 

Definitions [Reg. 8517]: “amount” —ITA 248(1); “ancillary benefits” — Reg. 
8517(3.1); “benefit provision” — Reg. 8500(1); “benefits” — Reg. 8501(5)(c); “Can- 
ada” —ITA 255, Interpretation Act 35(1); “commencement” — Interpretation ‘Act 
35(1); “contribution” — Reg. 8501(6); “defined benefit provision” —ITA 147.1(1); 
“designated plan” — Reg. 8500(1); “designated provision of the law of Canada or a 
province” — Reg. 8513; “employee”, “employer”, “individual” —ITA 248(1); “life- 
time retirement benefits” — Reg. 8500(1), 8517(4); “member” — ITA 147.1(1), Reg. 
83001), 8500(2); “Minister” —ITA 248(1); “money purchase provision” —ITA 
147.1(1); “net contribution account” — Reg. 8503(1); “normalized pension” — Reg. 
8517(5); “participating employer’ —ITA 147.1(1); “particular provision” — Reg. 
8517(7)(a); “predecessor employer” — Reg. 8500(1); “prescribed” —ITA 248(1); 
“province” — Interpretation Act 35(1); “registered pension plan” — ITA 248(1); “reg- 
istered retirement savings plan” —ITA 146(1), (21.2), 147.5(12), 248(1); “registered 
retirement savings plan” — ITA 146(1), (21.2), 147.5(12), 248(1); “retirement bene- 
fits’ — Reg. 8500(1); “spouse” — Reg. 8500(5); “time of termination” — Reg. 
8517(3)(a); “writing” — Interpretation Act 35(1). 


Interpretation Bulletins: IT-528: Transfers of funds between registered plans. 


Registered Plans Directorate Newsletters: 95-5 (conversion of a defined benefit 
provision to a money purchase provision). 


8518. [Repealed] 


History: S. 8518 repealed by P.C. 2005-1508, s. 30, August 31, 2005, Canada Ga- 
zette, Part II, September 21, 2005, in force September 21, 2005. 


8519. Association of benefits with time periods — Where, 
for the purposes of Part LXXXIII or this Part or subsection 
147.1(10) of the Act, it is necessary to associate benefits provided 
under a defined benefit provision of a pension plan with periods of 
time, the association shall be made in a manner acceptable to the 
Minister. 


Definitions [Reg. 8519]: “benefits” — Reg. 8501(5)(c); “defined benefit provi- 
sion” —ITA 147.1(1); “Minister” —ITA 248(1). 


8520. Minister’s actions — For the purposes of this Part, a 
waiver, extension of time or other modification of the requirements 
of this Part granted by the Minister or an approval by the Minister 
in respect of any matter is not effective unless it is in writing and 
expressly refers to the requirement that is modified or the matter in 
respect of which the approval is given. 


Definitions [Reg. 8520]: “Minister” — ITA 248(1); “writing” — Interpretation Act 
35(1). 


PART LXXXVI — TAXABLE CAPITAL 
EMPLOYED IN CANADA 


History: Part LXXXVI (ss. 8600-8604) enacted by P.C. 1994-556, s.2;/April 14, 
1994, Canada Gazette, Part Il, May 4, 1994. See sections for application. 


8600. [Definitions] — For the purposes of this Part and Part 1.3 of 
the Act, 


“attributed surplus” of a non-resident insurer for a taxation year 
has the meaning assigned by subsection 2400(1); 
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“Canadian assets” of a corporation that is a financial institution (as 
defined in subsection 181(1) of the Act).at any time in a taxation 
year means, in respect of the year, the amount, if any, by which 


(a) the total of all amounts each of which is the‘amount at which 
an asset of the corporation (which asset is’ required, or, if the 
corporation were a bank,to. which ‘the Bank. Act applied, would 
be required, to be reflected in a return under subsection 223(1) 
of the Bank Act, as that Act read on May 31, 1992, if that return 
were prepared on a non-consolidated basis) would-be shown on 
the corporation’s balance sheet. at the end of the’ year jf its: bal- 
ance sheet were prepared on a non-consolidated basis 


exceeds the total of 


(b) the investment allowance of the corporation for the year de- 
termined under subsection 181.3(4) of the Act, and 


(c) the total of all amounts each of which is the amount out- 
standing at the end:of the year on account of a deposit made by 
the corporation that is described in, paragraph (c). of the; defini- 
tion “eligible loan” in subsection 33,1(1).of the Act; 


“Canadian premiums” for a taxation year, in respect of an insur- 
ance corporation that was resident in Canada at any time in the year 
and throughout the year did not carry on a life insurance business, 
means the total of the insurance corporation’s net premiums for the 
year 


_(a),in- respect of insurance on property. situated in-Canada, and 
(b) in respect of insurance, other than on property, from con- 


tracts with persons resident in Canada, — 


and, for the purposes of this definition, “net premiums” has the 
samé meaning as in subsection 403(2), and subsection 403(3) ap- 
plies as if the references therein to “province” were read as refer- 
ences to “country”; eked oe de 


“Canadian reserve liabilities” of an insurer as at the end of a taxa- 
tion year has the meaning assigned by ‘subsection 2400(1); 


“permanent establishment” has the same meaning as in subsec- 
tion 400(2); 5 


“total assets” of a corporation that is a financial institution (as de- 
fined in subsection 181(1) of the Act):at.any time in a taxation year 
means, in respect of that year, the amount, if any, by which 


- (a) the total ofall amounts each of.which is the amount at which 
an asset of the corporation would be shown on the corporation’s 

balance sheet at the end of the year if its. balance sheet were 
prepared on a non-consolidated ‘basis: 


exceeds ds 


(b) the investment allowance of the corporation for the year de- 
termined under subsection 181.3(4) of the Act; 


“total premiums” for a taxation year, in respect of an insurance 
corporation that was resident in Canada at any. time in the year and 
throughout the year did not carry on a life insurance business, 
means the total of the corporation’s net premiums for the year (as 
définédin subsection 403(2)) that are included in computing its in- 
come under Part I of the Act; v 


“total reserve liabilities” of an insurer as at the end of a taxation 
year means the amount determined by the formula 
A-B 

where se ) 

A ‘is the total amount ’as at the end of the year of the insurer’s lia- 
bilities and reserves (other than liabilities and reserves in respect 
of a segregated fund within the meaning assigned by subsection 
138(12) of the Act) in respect ofall its insurance policies, as 
determined. for the purposes of the. Superintendent, of Financial 
Institutions, if the insurer is required by law to report to the Su- 
perintendent of Financial Institutions, or, inany other-case, the 
superintendent of insurance or other similar officer or authority 
of the province under the laws of which the insurer is incorpo- 
rated, and ee 


Reg. 
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B is the total of the reinsurance recoverable (within the meaning 
assigned by subsection 2400(1)) reported as a reinsurance asset 
by the insurer as.at the end of the year relating to its liabilities 
and_reserves in A. 

Related. Provisions: ITA :248(1) — “Insurance policy” includes “‘life insurance pol- 

icy”; ITA 257 — Negative amounts in formulas. 


History: The definition “total reserve liabilities” in s; 8600 amended by, 2010; c. 25, s. 
86, applicable to taxation.years that begin after 2010; 


The definitions “attributed surplus”, “Canadian reserve liabilities”, and “total reserve 
liabilities” in s. 8600 amended by P.C. 2000-1714, November 30, 2000, Canada _Ga- 
zette, Part II, December 20, 2000, s. 8, applicable to 1999 et seq. 


S. 8600 enacted by,.P.C:; 1994-556, $..2, April 14, 1994, Canada. Gazette, Part Il, May, 
4, 1994, applicable with respect to taxation years ending after June 30, 1989. 

Definitions [Reg. 8600];. “amount” —ITA, 248(1);., “attributed surplus” — Reg: 
2400(1), 8600; “bank” —ITA‘248(1), Interpretation:Act 35(1); “Canada” —ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “insur- 
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ance corporation”, “insurance policy”, “insurer”, “life insurance, business” — ITA 
248(1); “net premiums” — Reg. 403(2), (3), Reg. 8600“Canadian premiums”; “non- 
resident’, “officer”, “person’’, “property? ITA .248(1); “province” — Interpretation 
Act 35(1); “reinsurance recoverable” — Reg. 2400(1);,,“resident.1n Canada” — ITA 


250;, “segregated fund” — ITA 138(12); “taxation year’ — ITA 249. 


8601. [Prescribed proportion of taxable capital] — For the 
purpose of determining the taxable: capital employed in Canada of a 
corporation for ataxation year under subsection 181.2(1) of the Act, 
the prescribed proportion of the corporation’s taxable capital (as de- 
termined under Part 1.3 of the Act) for the year is the amount deter- 
mined by the formula . 


epee 
Cc 


where. 


A ‘is the taxable capital (as determined under Part 1.3 of the Act) of 
«the corporation for the year, : 


B_ is the total of all amounts each of which is the amount, deter- 
‘mined in accordance with Part IV (or, in the case of an airline 
corporation, that would be so determined if the corporation had 
a permanent ‘establishment in every’ province and if paragraphs 
407(1)(a) and'(b)' were read without reference to the words “in 
Canada”), of the corporation’s taxable income earned in the year 
in’ a particular province or the amount of its taxable income that 
would, pursuant to. that Part, be earned in the year in a province 
if all permanent establishments of the corporation: in’ Canada 
were in a province, and 


C is the corporation’s taxable income for the year, 


except that, where the, corporation’s,taxable income for the, year is 
nil, the corporation shall, for the purposes of this section, be 
deemed to. have a taxable income for.the.year of $1,000... 


History: S. 8601 enacted’ by P:C. 1994-556,'s. 2, April 14, 1994, Canada Gazette, Part 
Il, May 4.1994, applicable with respect to taxation years ending after June 30, 1989. 


Definitions [Reg. 8601]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation , Act. 35(1);. “corporation” —ITA.. 248(1);. Interpretation Act. 35(1); .“em- 
ployed” —ITA  248(1); “permanent establishment” — Reg. 400(2), 8600; _.“pre- 
scribed” —ITA 248(1); “province” — Interpretation Act 35(1); “taxable income” — 
ITA 248(1); “taxation year” —ITA 249. 


$602. [Prescribed proportion of amount under s. 123.2] — 
For the purposes of paragraph (b), of the definition “Canadian surtax 
payable” in subsection 125.3(4) of the Act, the prescribed propor- 
tion of the amount determined under section 123.2 of the Act in 
respect of a corporation for a taxation year:is the amount deter- 
mined by the formula. 


B 
AX= 
G 


| where 
| A is the amount determined under section 123.2 of the Act in re- 


spect of the corporation for the: year; 
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(a) where the corporation carried on a life insurance business 
at any time in the year, the corporation’s taxable capital (as 
determined under Part 1.3 of the Act) for the year, and 


(b) in any other case, the corporation’s taxable capital em- 
ployed in Canada (as would be determined under Part 1.3 of 
the Act if that Part were read without reference to paragraphs 
181,.3(1)(a) and (b) thereof) for the year; and 


C is the corporation’s taxable capital (as determined under Part 1.3 
of the Act) for the year. 


History: S. 8602 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part 
II, May 4, 1994, applicable with respect to taxation years ending after June 30, 1989. 


Definitions [Reg. 8602]: “amount” — ITA 248(1); “Canada” — ITA 255, Interpre- 
tation Act 35(1); “corporation” —ITA 248(1), Interpretation Act 35(1); “employed”, 
“life insurance business”, “prescribed” — ITA 248(1); “taxation year” —ITA 249. 


8603. [Definitions] — For the purposes of Part VI of the Act, 


(a) “Canadian assets” of a corporation that is a financial institu- 
tion (as defined in subsection 190(1) of the Act) at any time in a 
taxation year means, in respect of that year, the amount that 
would be determined under the definition “Canadian assets” in 
section 8600 in respect of the corporation for the year if the ref- 
erence in that definition to “subsection 181(1)” were read as a 
reference to “subsection 190(1)” and paragraph (b) of that defi- 
nition were read as follows: 


“(b) the total determined under section 190.14 of the Act in 
respect of the corporation’s investments for the year in fi- 
nancial institutions related to it, and”; 


(b) “total assets” of a corporation that is a financial institution 
(as defined in subsection 190(1) of the Act) at any time in a tax- 
ation year means, in respect of that year, the amount that would 
be determined under the definition “total assets” in section 8600 
in respect of the corporation for the year if the reference in that 
definition to “subsection 181(1)” were read as a reference to 
“subsection 190(1)” and paragraph (b) of that definition were 
read as follows: 

““(b) the total determined under section 190.14 of the Act in 

respect of the corporation’s investments for the year in fi- 

nancial institutions related to it;”; and 


(c) “attributed surplus’, “Canadian reserve liabilities” and “total 
reserve liabilities” have the same respective meanings as in sec- 
tion 8600. 


History: S. 8603 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part 
II, May 4, 1994, applicable to 1990 et seq. 


Definitions [Reg. 8603]: “amount” — ITA 248(1); “corporation” —ITA 248(1), 
Interpretation Act 35(1); “related” — ITA 251(2)-(6); “taxation year’ —ITA 249. 


8604. [Prescribed corporations] — For the purposes of para- 
graph (g) of the definition “financial institution” in subsection 
181(1) of the Act, each of the following corporations is a prescribed 
corporation: 


(a) a corporation of which all or substantially all of the assets are 
shares or indebtedness of financial institutions (as defined in that 
subsection) to which the corporation is related; 


(b) AVCO Financial Services Canada Limited; 
(c) AVCO Financial Services Realty Limited; 
(d) AVCO Financial Services Quebec Limited; 
(e) General Motors Acceptance Corporation of Canada, Limited; 
(f) Household Financial Corporation Limited; 
(g) Household Finance Corporation of Canada; 
(h) Household Realty Corporation Limited; 

(1) Merchant Retail Services Limited; 

(j) Superior Acceptance Corporation Limited; 
(k) Superior Credit Corporation Limited; 

(1) Crédit Industriel Desjardins; 
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(m) Beneficial Canada Inc.; 

(n) Beneficial Realty Ltd.; 

(0) RT Mortgage-Backed Securities Limited; 

(p) RT Mortgage-Backed Securities II Limited; 

(q) T. Eaton Acceptance Co. Limited; 

(r) National Retail Credit Services Limited; 

(s) Ford Credit Canada Limited; 

(t) Principal Fund Incorporated; 

(u) Farm Credit Canada; 

(v) Canadian Cooperative Agricultural Financial Services; 
(w) CU Credit Inc.; 

(x) Household Commercial Canada Inc.; 

(y) Canadian Home Income Plan Corporation; 

(z) Hudson’s Bay Company Acceptance Limited; 

(z.1) Bombardier Capital Ltd.; 

(z.2) Trans Canada Credit Corporation; 

(z.3) Norwest Financial Canada, Inc.; 

(z.4) Norwest Financial Capital Canada, Inc.; 

(z.5) GE Capital Canada Limited; and 

e 2 GE Capital Canada inlays pgs esiaon: Company. 


Section 8604 
graph &g ) of t 


History: The reference to “Farm Credit Corporation” in s, 8604(u) replaced with a 
reference to “Farm Credit Canada”, by 2001, c. 22, para. 22(b), applicable June 14, 
2001. 


Paras. (w)—(z.6) added to s. 8604 by P.C. 1998-2046, s. 1, November 19, 1998, Canada 
Gazette, Part II, December 9, 1998, applicable as follows: 


* para. 8604(w) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if CU Credit Inc. so elects by notifying the Minister of National Revenue in 
writing before 1999, to 1995 et seg. of CU Credit Inc. and of all corporations 
related to CU Credit Inc.; 


* para. 8604(x) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if Household Commercial Canada Inc. so elects by notifying the Minister 
of National Revenue in writing before 1999, to 1994 et seg. of Household 
Commercial Canada Inc. and of all corporations related to Household Com- 
mercial Canada Inc.; 


¢ para. 8604(y) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if Canadian Home Income Plan Corporation so elects by notifying the Min- 
ister of National Revenue in writing before 1999, to 1996 et seg. of Canadian 
Home Income Plan Corporation and of all corporations related to Canadian 
Home Income Plan Corporation; 


* para. 8604(z) applicable 
(a) to taxation years beginning after May 1998; and 


(b) if Hudson’s Bay Company Acceptance Limited so elects by notifying the 
Minister of National Revenue in writing before 1999, to taxation years begin- 
ning after 1994 of Hudson’s Bay Company Acceptance Limited and of all cor- 
porations related to Hudson’s Bay Company Acceptance Limited; 


* para. 8604(z.1) applicable 
(a) to taxation years beginning after May 1998; and 
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(b) if Bombardier Capital Ltd. so elects by notifying the Minister of National 
Revenue in writing before 1999, to 1997 et seg. of Bombardier Capital Ltd. 
and of all corporations related to Bombardier Capital Ltd.; 


¢ paras. 8604(z.2), (z.3) and (z.4) applicable 
(a) to taxation years beginning after May 1998; and 


(b) to 1997 et seq. of the particular corporation referred to in para. 8604(z.2), 
(z.3) or (z.4), and of all corporations related to the particular corporation; 


¢ paras. 8604(z.5) and (z.6) applicable to taxation years ending after September 
1998. 


S. 8604 enacted by P.C. 1994-556, s. 2, April 14, 1994, Canada Gazette, Part Il, May 
4, 1994, applicable as follows: that portion of s. 8604 preceding para. (b) applicable to 
1989 et seq.; paras. 8604(b)-(k) applicable to 1991. et seq., and, where a particular 
corporation prescribed therein so elects by notifying the Minister of National Revenue 
in writing before 1995, to taxation years ending after June 30, 1989.and before 1991 of 
the particular corporation and all corporations related to the particular corporation; pa- 
ras. 8604(1)-{n) applicable (as amended by P.C. 1998-2046, s. 4, November 19, 1998, 
Canada Gazette, Part Il, December 9, 1998, deemed to have come into force on April 
14, 1994) 


(a) to taxation years ending after April 1994; and 


(b) to the 1994 and subsequent taxation years of the particular corporation referred 
to in any of those paragraphs and of all corporations related to the particular corpo- 
ration, and if the particular corporation has so elected by notifying the Minister of 
National Revenue in writing before 1995, to the taxation years ending after June 
1989 of the particular corporation and of all corporations related to the particular 
corporation; 

paras. 8604(0) and (p) applicable to 1992 et seq.; paras. (q) to (u) applicable (as 


amended by P.C. 1998-2046, s. 4, November 19, 1998, Canada Gazette, Part Il, De- 
cember 9, 1998, deemed to have come into force on April.14,.1994) 


(a) to taxation years ending after April 1994; 


(b) to the 1994 and subsequent taxation years of the particular corporation referred 
to in any of paragraphs 8604(q), (x), (t) or (u), and of all corporations related to the 
particular corporation, and if the particular corporation has so elected by notifying 
the Minister of National Revenue in writing before 1995, to the 1993 taxation year 
of the particular corporation and of all corporations related to the particular corpo- 
ration; and 


(c) if the particular corporation referred to in paragraph 8604(s) so elects by notify- 
ing the Minister of National Revenue in writing before 1999, to taxation years end- 
ing after 1989 of the particular corporation and of all corporations related to the 
particular corporation; 


and para. 8604(v) applicable to taxation years commencing after 1993. 


Definitions [Reg. 8604]: “Canada” — ITA 255, Interpretation Act 35(1); “corpora- 
tion”? —ITA 248(1), Interpretation Act 35(1);. “prescribed” —ITA 248(1);. “re- 
lated” — ITA 251(2)+(6); “share” — ITA 248(1). 


8605. (1) For the purposes of subclause 181.3(1)(c)(ii)(A)() and 
clause 190.11(b)(i)(B) of the Act, the amount prescribed in respect 
of a particular corporation for a taxation year ending at a particular 
time is the total of all amounts each of which is the amount deter- 
mined in respect of a corporation that is, at the particular time, a 
foreign insurance subsidiary of the particular corporation, equal to 
the amount, if any, by which 


(a) the amount by which the total, at the end of the subsidiary’s 
last taxation year ending at or before the particular time, of 


(i) the amount of the subsidiary’s long-term debt, and 


(ii) the amount of the subsidiary’s capital stock (or, in the 
case of an insurance corporation incorporated without share 
capital, the amount of its member’s contributions), retained 
earnings, contributed surplus and any other surpluses 


exceeds the total of 


(iii) the amount of the subsidiary’s deferred tax debit balance 
at the end of the year, and 


(iv) the amount of any deficit deducted in computing the sub- 
sidiary’s shareholders’ equity at the end of the year 


exceeds the total of all amounts each of which is 


(b) the carrying value to its owner at the particular time for the 
taxation year that includes the particular time of a share of the 
subsidiary’s capital stock or its long term debt that is owned at 
the particular time by 

(i) the particular corporation, 


(ii) a subsidiary of the particular corporation, 


Reg. 
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(iii) a Corporation 
(A) that is resident in Canada, 


(B) that carried on a life insurance business in Canada at 
any time in its taxation year ending at or before the partic- 
ular time, and 


(C) that is 


(D a corporation of which the particular corporation is 
a subsidiary, or 


(II) a subsidiary of a corporation described in sub- 
clause (I), or 


(iv) a subsidiary of a corporation described in subparagraph 
(iii), or 
(c) an amount included under paragraph (a) in respect of any 
surplus of the subsidiary contributed by a corporation described 
in any of subparagraphs (b)(i) to (iv), other than an amount in- 
cluded under paragraph (b). 


(d) [Repealed] 


(2) For the purposes of subclause 181.3(1)(c)(@i)(A)CID) and clause 
190.11(b)(i)(C) of the Act, the amount prescribed in respect of a 
particular corporation for a taxation year ending at a particular time 
is the total of all amounts each of which is the amount determined 
in respect of a corporation that is, at the particular time, a foreign 
insurance subsidiary of the particular corporation, equal to the 
amount, if any, by which 


(a) the total of the amounts determined under paragraphs (1)(b) 
and (c) in respect of the subsidiary for the year 


exceeds 


(b) the amount determined under paragraph (1)(a) in respect of 
the subsidiary for the year. 


(3) For the purposes of subclause 181.3(1)(c)(ii)(A)(V) and clause 
190.11(b)(i)(E) of the Act, the amount prescribed in respect of a 
particular corporation for a taxation year ending at a particular time 
means the total of all amounts each of which would be the total 
reserve liabilities of a foreign insurance subsidiary of the particular 
corporation as at the end of the subsidiary’s last taxation year end- 
ing at or before the particular time if the subsidiary. were required 
by law to report to the Superintendent of Financial Institutions for 
that year. 


(4) The definitions in this subsection apply in this section. 
“foreign insurance subsidiary” of a particular corporation at any 
time means a non-resident corporation that 


(a) carried on a life insurance business throughout its last taxa- 
tion year ending at or before that time, 


(b) did not carry on a life insurance business in Canada at any 
time in its last taxation: year ending at or before that time, and 


(c) is at that time 
(i) a subsidiary of the particular corporation, and 
(ii) not'a subsidiary of any corporation that 
(A) is resident in Canada, 


(B) carried on a life insurance business in Canada at any 
time in its last taxation year ending at or before that time, 
and 


(C) is a subsidiary of the particular corporation. 


“subsidiary” of a corporation (in this definition referred to as the 
“parent corporation”) means a corporation controlled by the parent 
corporation where shares of each class of the capital stock of the 
corporation having a fair market value of not less than 75% of the 
fair market value of all of the issued and outstanding shares of that 
class belong to 


(a) the parent corporation, 
(b) a corporation that is a subsidiary of the parent corporation, or 
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(c) any combination of corporations each of which is a corpora- 
tion referred to in paragraph (a) or described in paragraph (b). 
Related Provisions: Reg. 8500(1.1) — Definition applies to ITA 147.3(7.1). 


History: Subsec. 8605(3) amended by P.C. 2000-1714, November 30, 2000, Canada 
Gazette, Part Il, December 20, 2000, s. 9, applicable to 1999 ef seq. 

Para. 8605(1)(c) renumbered (from para. (d)) and amended and former (c) repealed by 
P.C. 1998-2046, s. 2, November 19, 1998, Canada Gazette, Part Il, December 9, 1998, 
applicable to 1991 et seq. 

S. 8605 added by P.C. 1996-1597, s. 1, October 24, 1996, Canada Gazette, Part Il, 
November 13, 1996, applicable to 1991 et seq. 

Definitions [Reg. 8605]: “amount” — ITA 248(1); “Canada” —ITA 255, Interpre- 
tation Act 35(1); “carrying value” — ITA 181(3), 190(2); “controlled” — ITA 256(6), 
(6.1); “corporation” —ITA 248(1), Interpretation Act 35(1); “foreign insurance sub- 
sidiary” — Reg. 8605(4); “insurance corporation”, “life insurance business”, “non-resi- 
dent” —ITA 248(1); “parent corporation” —Reg. 8605(4)“subsidiary”;  “pre- 
scribed” — ITA 248(1); “resident in Canada” —ITA 250; “share” —ITA 248(1); 
“subsidiary” — Reg. 8605(4); “taxation year” — ITA 249; ‘total reserve liabilities” — 
Reg. 8600. 


PART LXXXVII — NATIONAL ARTS 
SERVICE ORGANIZATIONS 


History: Part LXXXVII (s. 8700) added by P.C. 1994-139, s. 16, January 27, 1994, 
Canada Gazette, Part II, February 9, 1994, applicable after July 13, 1990. 


8700. [Prescribed conditions] — For the purposes of paragraph 
149.1(6.4)(d) of the Act, the following conditions are prescribed for 
a national arts service organization: 


(a) the organization is an organization 


(i) that is, because of paragraph 149(1)(1) of the Act, exempt 
from tax under Part I of the Act, 


(ii) that represents, in an official language of Canada, a com- 
munity of artists from one or more of the following sectors of 
activity in the arts community, that is, theatre, opera, music, 
dance, painting, sculpture, drawing, crafts, design, photogra- 
phy, the literary arts, film, sound recording and other audio- 
visual arts, 


(iii) no part of the income of which may be payable to, or 
otherwise available for the personal benefit of, any proprie- 
tor, member, shareholder, trustee, or settlor of the organiza- 
tion, except where the payment is for services rendered or is 
an amount to which paragraph 56(1)(n) of the Act applies in 
respect of the recipient, 


(iv) all of the resources of which are devoted to the activities 
and objects described in its application for its last designation 
by the Minister of Canadian Heritage pursuant to paragraph 
149.1(6.4)(a) of the Act, 


(v) more than 50 per cent of the directors, trustees, officers or 
other officials of which deal with each other at arm’s length, 
and 


(vi) no more than 50% of the property of which at any time 
has been contributed or otherwise paid into the organization 
by one person or members of a group of persons who do not 
deal with each other at arm’s length and, for the purpose of 
this subparagraph, a reference to any person or to members 
of a group does not include a reference to Her Majesty in 
Right of Canada or a province, a municipality, a registered 
charity that is not a private foundation or any club, society or 
association described in paragraph 149(1)(1) of the Act; and 


(b) the activities of the organization (which may include collec- 
tive bargaining on behalf of its sector of activity under the Status 
of the Artist Act, provided it is not the organization. S$ primary 
activity) are confined to one or more of 

(i) promoting one or more art forms, 

(ii) conducting research into one or more art forms, 

(iii) sponsoring arts exhibitions or performances, 

(iv) representing interests of the arts community or a sector 

thereof (but not of individuals) before governmental, judicial, 

quasi-judicial or other public bodies, 
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(v) conducting workshops, seminars, training programs and 
similar development programs relating to the arts for mem- 
bers of the organization, in respect of which the value of be- 
nefits received or enjoyed by members of the organization is 
required by paragraph 56(1)(aa) [now 56(1)(z.1) —ed.] of 
the Act to be included in computing the incomes of those 
members, 


(vi) educating the public about the arts community or the sec- 
tor represented by the organization, 


(vii) organizing and sponsoring conventions, conferences, 
competitions and special events relating to the arts commu- 
nity or the sector represented by the organization, 


(viii) conducting arts studies and surveys of interest to mem- 
bers of the organization relating to the arts community or the 
sector represented by the organization, 


(ix) acting as an information centre by maintaining resource 
libraries and data bases relating to the arts community or the 
sector represented by the organization, 


(x) disseminating information relating to the arts community 
or the sector represented by the organization, and 


(xi) paying amounts to which paragraph 56(1)(n) of the Act 

applies in respect of the recipient and which relate to'the arts 

community or the sector represented by the organization. 
History: Subparas. 8700(a)(ii) and (iv), the opening words of para. 8700(b), amended 
by P.C. 2011-936, s. 28, September 22, 2011, Canada Gazette, Part II, October 12, 
2011, applicable after February 19, 2011. 


Subpara. 8700(a)(vi) amended by P.C. 2007-849, s. 18, May 31, 2007, Canada Ga- 
zette, Part II, June 13, 2007, in force June 13, 2007: 


S. 46 of 1995, c. 11, in force July 12, 1996, provides as follows: 


46. Other references — Every reference made to the Minister of Communica- 
tions, the Minister of Multiculturalism and Citizenship and the Secretary of State 
of Canada in relation to any matter to which the powers, duties and functions of 
the Minister of Canadian Heritage extend by virtue of this. Act, in any other Act 
of Parliament or in any order, regulation or other instrument made under any Act 
of Parliament shall, unless the context otherwise requires, be read as a reference 
to the Minister of Canadian Heritage. 


Definitions [Reg. 8700]: “amount” — ITA 248(1); “arm’s length” —ITA 251(1); 
“Canada” — ITA 255, Interpretation Act 35(1); “Her Majesty” — Interpretation Act 
35(1); “individual”, “Minister”, “officer”, “person”, “prescribed” — ITA 248(1); “pri- 
vate foundation” —ITA 149.1(1), 248(1): “property” — ITA 248(1); “province” — 
Interpretation Act 35(1); “registered charity’—ITA 248(1); “related” —ITA 
251(2)-(6); “shareholder” — ITA 248(1). 


PART LXXXVIII — DISABILITY-RELATED 
MODIFICATIONS AND APPARATUS 


History: Part LXXXVIII (s. 8800) added by P.C. 1993-2026, December 9, 1993, Can- 
ada Gazette, Part II, December 29, 1993, applicable with respect to renovations and 
alterations made after 1990. 


8800. [Prescribed renovations and alterations] — The reno- 
vations and alterations that are prescribed for the purposes of para- 
graph 20(1)(qq) of the Act are 


(a) the installation of 
(i) an interior or exterior ramp; or 
(ii) a hand-activated electric door opener; and 


(b) a modification to a bathroom, elevator or doorway to accom- 
modate its use by a person in a wheelchair. 


Definitions [Reg. 8800]: “person”, “prescribed” — ITA 248(1). 


8801. [Prescribed devices and equipment] — The devices 
and equipment that are prescribed for the purposes of paragraph 
20(1)(tr) of the Act are 


(a) an elevator car position indicator, dabh as a braille panel or 
an audio signal, for individuals having a sight impairment; 


(b) a visual fire alarm indicator, a listening device for group 
meetings or a telephone device, for individuals having a hearing 
impairment; and 
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(c) a disability-specific aah pe software or hardware 
attachment. 


History: Para. 8801(c) added by P:C. 1995-579, pei 4; 1995, Githadin Giidenb; Part 
II, April 19, 1995, applicable to computer attachments for which amounts are paid by 
the taxpayer after February 25, 1992. 


S. 8801 added by P.C. 1993-2026, December Om 993; Chat Gazette, Part Il, Decem- 
ber 29, 1993, applicable with respect to devices or equipment for which, amounts are 
paid by the taxpayer after February 25, 1992. 


Definitions [Reg: ea “individual”, fiprescalitie » LITA. 2480) 


PART LXXXIX — ENTITIES PRESCRIBED 
With RESPECT TO CERTAIN RULES. 


8900. (1). International organizations — For HG, purpose 3 
subparagraph 110(1)()Gi1) of the Act, the heainiein international 
organizations are prescribed: 
(a) the United Nations; and 
'(b) eacheinternational organization’ that ‘is’ a specialized agency 
brought into relationship with the United: Nations in accordance 
with Article 63 of the Charter of the United Nations. 


(2) International non-governmental organizations — For 
the purpose of subparagraph 110(1)(f)(Gv) of the Act, the following 
international non-governmental organizations are prescribed: 

(a) the International Air Transport Association;, 


(b) the Société internationale de télécommunications aéronauti- 
ques; and» 
(c) the World. Anti- -Doping: Agency. 


History: S. 8900 and the preceding heading amended by P.C. 2003- 266, s. 1, February: 
27, 2003, Canada Gazette, Part II, March 12, 2003, applicable to 2001 ef seq. 


S.,8900 added by P.C. 1995-663, s..1, April 26, 1995, Canada Gazette, Part II, May 17, 
1995, applicable to 1991 et seg., except that para. 8900(b) applies only to, 1995 et seq. 


Definitions [Reg. 8900]: “prescribed” — ITA 248(1). 


$901. Partnership — For thé purpose of paragraph 249.1(1)(b) of 
the Act, Gaz Métropolitain and Company, Limited Partnership is a 
prescribed eee 


History: S. 8901 added by P.C. 2003-266, s. 2, February 27, 2003; Canada Gacétte; 
Part II, March 12, 2003, applicable to fiscal periods that begin after 1994. 


__ PART XC — FINANCIAL INSTITUTIONS — 
PRESCRIBED ENTITIES AND PROPERTIES 


9000. Prescribed trust not a financial institution — For i 
purpose of paragraph (e) of the definition “financial institution” 1 
subsection 142.2(1) of the Act, \a trust is, at’any particular time, a 
prescribed person if the following conditions are satisfied: at that 
particular time:. 
(a) the trust is a related segregated fed trust (within the mean- 
ing assigned by paragraph 138.1(1)(a) of the Act); 
(b) the trust is deemed, under paragraph 138.1(1)(a) of the Act, 
to have been created’at a time that is not more than two years 
before that particular time; and 
(c) the cost of the trustee’s interest (as determined by paragraph 
138.1(1)(c) and (d) of the: Act) im ithe trust| does not exceed 
$5,000,000: 


Reg. 
S. 9002(2)(b) (i) 


History: S, 9000-added by 2009,.c:2, subsec. 118(1), mpeineckie to;taxation years that 
end after February, 22, 1994. ; 


Definitions [Reg. 9000]: persone “prescribed” — ITA 248(1); “related segregated 
fund nse TA Ly en “erst? es: 104(4), 248(1), yay 2 


9001. Prescribed property not mark-to-market property — _- 
(1) In this section, “qualified small business corporation”, at any 
time, means a corporation in respect of which the’ following condi- 
tions are satisfied at that time: 


(a) the corporation is a Canadian-controlled private corporation; 


(b) the corporation either is an eligible corporation (as defined in 
subsection 5100(1))-or would. be ‘an eligible corporation if the 
definition “eligible corporation” in subsection 5 FOO) were read 
without reference-to, its paragraph (e);, 


(c) the carrying value of the total assets’ of the corporation and 
«all: corporations related to.it (determined in accordance with gen- 
erally accepted accounting principles on a consolidated or com- 
bined basis, where.applicable) does not exceed $50,000,000; and 


',(d) the number of employees of the corporation and all corpora- 
tions related to it does not exceed 500. 


(2) For the purpose of paragraph (e) of ‘the definition “excluded pro- 
perty” in subsection 142.2(1) of the Act, a share of the capital stock 
ofa corporation is a prescribed property ofa taxpayer if 


_ a) immediately after the time at which the taxpayer acquired the 
share, the corporation was a qualified small business corpora- 
tion, and 


(i) the corporation continued to bea qualified small business 
corporation for one year after that time, or 


(ii) the taxpayer could not reasonably expect at that time that 
“the corporation would cease to be a qualified small business 
_ corporation within one. year after that time; or 


(b) the share was issued to the taxpayer in exchange for one or 

“more shares of the capital:stock of the corporation that were; at 
the time of the exchange, prescribed property of the taxpayer 
under this subsection. 


History: S. 9001 added by 2009, c. 2, subsec. 118(1), applicable to taxation years that 
end after February 22, 1994, except that in applying it to taxation years that begin 
before October 2006, the references in the section to © “excluded property” are to be read 
as teferences to “mark-to- market property”. j 


Definitions [Reg. 9001]: “business” —ITA 248(1); “Canadian-controlled private 
corporation” —ITA 125(7), 248(1);, “corporation” — ITA 248(1), Interpretation Act 
35(1); “eligible corporation” — Reg. 5100(1); “employee”, aU Nea L tr “property” — 
ITA 248(1); “qualified small business ; “related” — ITA 
piesa “share”, “small ‘business corporation’, “taxpayer ITA ater 


9002. Prescribed property not rriahCrotniarket property — 
(1) For the purposes of paragraph (e) of the definition “excluded 
property; in subsection..142.2(1) of the, Act,.and of subparagraph 
142.6(4)(a)(ii) of the Act, a,debt obligation held by a bank is a pre- 
scribed property of the bank if the obligation is 


(a) an exposure to a designated country (within the meaning as- 
signed by section 8006); or 

(b) a United Mexican States Collateralized Par Bond ate 2019; 
or 

(c) a United Mexican States testes Discount Bond due 
2019: 


(2) For the purpose of paragraph (e) of the definition “excluded pro- 
perty” in subsection 142.2(1) of the Act, a share is a prescribed pro- 
perty of a taxpayer for a taxation year if 
(a) the share is.a lending asset of the taxpayer in the, year; or 
(b):the ‘share ‘was; immediately after its issuance, a share: de= 
scribed in patagtaph (e) of the definition “term preferred: share” 
in subsection 248(1) of the Act, and the share would, at any time 
in the year, be a term preferred share if 
(i) that definition were, read without reference. to the portion 
following paragraph (b), and 
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Reg. 
S. 9002(2)(b) (i) 


(ii) where the share was issued or acquired on or before June 
28, 1982, it were issued or acquired after that day. 


(3) For the purpose of paragraph (e) of the definition “excluded pro- 
perty” in subsection 142.2(1) of the Act, a share of the capital stock 
of a corporation that is held by a credit union is a prescribed pro- 
perty of the credit union for a taxation year if, throughout the period 
(referred to in this subsection as the “holding period”) in that taxa- 
tion year during which the credit union holds the share 


(a) the corporation is a credit union; or 
(b) the following conditions are satisfied: 
(i) credit unions hold shares of the corporation that 


(A) give those credit unions at least 50% of the votes that 
could be cast under all circumstances at an annual meet- 
ing of shareholders of the corporation, and 


(B) have a fair market value of at least 50% of the fair 
market value of all the issued shares of the corporation, 


(ii) the corporation is not controlled, directly or indirectly in 
any manner whatever, by any person that is not a credit 
union, and 


(iii) the corporation would not be controlled by a person that 
is not a credit union if each share of the corporation that is 
not owned at any time in the holding period by a credit union 
were owned, at that time, by the person. 


History: Subsec. 9002(3) amended by 2009, c. 2, s. 118(2), applicable to taxation 
years that begin after February 2, 2009 except that 


(a) it also applies to taxation years, of a taxpayer, that end after 2002 and begin 
before February 3, 2009, if the taxpayer so elects in writing and files the election 
with the Minister of National Revenue on or before the taxpayer’s filing-due date 
for the taxpayer’s taxation year in 2009; and 
(b) if a taxpayer makes an election under para. (a), in applying the subsec. as 
amended, for taxation years of the taxpayer that begin before October 2006, the 
reference in that subsection to “excluded property” is to be read as a reference to 
“mark-to-market property”. 
S. 9002 added by 2009, c. 2, subsec. 118(1), applicable to taxation years that end after 
February 22, 1994, except that in applying it to taxation years that begin before Octo- 
ber 2006, the references in it to “excluded property” are to be read as references to 
“mark-to-market property”. 
Definitions [Reg. 9002]: “bank”, “corporation” — ITA 248(1), Interpretation Act 
35(1); “credit union” —ITA 137(6), 248(1); “excluded property’ —ITA 142.2(1); 
“Jending asset”, “person”, “prescribed”, “property”, “share”, “shareholder” — ITA 
248(1); “taxation year” —ITA 249; “taxpayer”, “term preferred share” — ITA 248(1). 


9002.1 Prescribed payment card corporation share not 
mark-to-market property — For the purpose of paragraph (b) of 
the definition “excluded property” in subsection 142.2(1) of the 
Act, a prescribed payment card corporation share of a taxpayer at 
any time means a share of the capital stock of a particular corpora- 
tion if, at that time, 


(a) the particular corporation is any one of the following 
(i) MasterCard International Incorporated, 
(ii) MasterCard Incorporated, or 
(iii) Visa Inc.; and 

(b) the share 


(i) is of a class of shares that is not listed on a stock 
exchange, 


(ii) is not convertible into or exchangeable for a share of the 
class of the capital stock of a corporation that is listed on a 
stock exchange, and 


(iil) was issued by the particular corporation to the taxpayer 
or to a person related to the taxpayer. 


History: S. 9002.1 added by 2009, c. 2, subsec. 118(1), applicable to taxation years 
that end after February 22, 1994 except that, for taxation years that begin before Octo- 
ber 2006, the reference in it to “paragraph (b) of the definition “excluded property” is 
to be read as a reference to “paragraph (d.1) of the definition “mark-to-market 
property”. 

Definitions [Reg. 9002.1]: “class of shares” — ITA 248(6); “corporation” — ITA 
248(1), Interpretation Act 35(1); “person”, “prescribed” — ITA 248(1); “public corpo- 
ration” —ITA 89(1), 248(1); “share”, “taxpayer” — ITA 248(1). 
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9002.2 [Repealed] 

History: The heading to s. 9002.2 repealed by P.C. 2010-548, s. 26, April 29, 2010, 
Canada Gazette, Part Il, May 12, 2010, applicable to taxation years that begin after 
2007. 

S. 9002.2 repealed by 2009, c. 2, subsec. 118(3), applicable to taxation years that begin 
after 2007. 


S. 9002.2 added by 2009, c. 2, subsec. 118(1), applicable to taxation years that begin 
after 1998 and before 2008, except that, for taxation years that begin before October 
2006, the reference in it to “paragraph (c) of the definition “excluded property” is to 
be read as a reference to “paragraph (d.2) of the definition “mark-to-market property”. 


9003. Significant interest in a corporation — For the purpose 
of paragraph 142.2(3)(c) of the Act, a share described in paragraph 
9002(2)(b) is prescribed in respect of all taxpayers. 

History: S. 9003 added by 2009, c. 2, subsec. 118(1), applicable to taxation years that 
end after February 22, 1994. 


Definitions [Reg. 9003]: “prescribed”, “share”, “taxpayer’ — ITA 248(1). 


9004. Financing arrangement not a specified debt obliga- 
tion — For the purpose of paragraph (c) of the definition “specified 
debt obligation” in subsection 142.2(1) of the Act, a property is a 
prescribed property throughout a taxation year if 
(a) the property is a direct financing lease, or any other financing 
arrangement, of a taxpayer that is reported as a loan in the tax- 
payer’s financial statements for the year prepared in accordance 
with generally accepted accounting principles; and 
(b) in computing the taxpayer’s income for the year, an amount 
is deductible under paragraph 20(1)(a) of the Act in respect of 
the property that is the subject of the arrangement. 


History: S. 9004 amended by 2009, c. 2, subsec. 118(1), applicable to taxation years 
that begin after February 2, 2009. 


S. 9004 added by P.C. 1999-195, s. 8, February 11, 1999, Canada Gazette, Part II, 
March 3, 1999, applicable 


(a) to taxation years that end after September 1997; and 


(b) to taxation years that end after 1995 and before October 1997 where the tax- 
payer elects in writing to have para. 20(1)(1) of the Act, as amended, to apply to the 
year and files the election with the Minister of National Revenue before October 
1998. 


Definitions [Reg. 9004]: “amount”, “prescribed”, “property” — ITA 248(1); “taxa- 
tion year” —ITA 249; “taxpayer” — ITA 248(1). 


PART XCI — FINANCIAL INSTITUTIONS — 
INCOME FROM SPECIFIED DEBT 
OBLIGATIONS 


9100. Interpretation — Definitions — The following definitions 
apply in this Part. 

“fixed payment obligation”, of a taxpayer, means a specified debt 
obligation under which 


(a) the amount and timing of each payment (other than a fee or 
similar payment or an amount payable because. of a default by 
the debtor) to be made by the debtor were fixed when the tax- 
payer acquired the obligation and have not been changed; and 


(b) all payments are to be made in the same currency. 


“primary currency’’, of a specified debt obligation, means 


(a) the currency with which the obligation is primarily con- 
nected; and 


(b) if there is no such currency, Canadian currency. 


“tax basis”, of a specified debt obligation at any time to a taxpayer, 
has the meaning assigned by subsection 142.4(1) of the Act. 


“total return”, of a taxpayer from a fixed payment obligation, 
means the amount, measured in the primary currency of the obliga- 
tion, by which 
(a) the total of all amounts each of which is the amount of a 
payment (other than a fee or similar payment) required to be 
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made by the debtor under the obligation after its acquisition by 
the taxpayer 


exceeds 


(b) the cost to the taxpayer of the obligation. 


History: S. 9100 added by P.C. 2009-1212, subsec. 7(1), July 30, 2009, Canada Ga- 
zette, Part II, August 19, 2009, applicable to, taxation years that end after February 22, 
1994. - j 
Definitions [Reg. 9100]: “amount” — ITA 248(1); “fixed payment obligation”, “pri- 
mary currency”— Reg. 9100; “specified debt obligation” ITA 142.2(1);. “tax- 
payer’ — ITA 248(1). : 


9101. Prescribed inclusions and deductions — (1) Inclu- 
sion — For the purpose of paragraph 142.3(1)(a) of the Act, where 
a taxpayer holds a specified debt obligation at any time ina taxation 
year, the amount prescribed in respect of the obligation for the year 
is the total of 


(a) ‘the ‘taxpayer’s accrued return from the obligation for the 
year, | 

(b) if the taxpayer’s accrual adjustment determined under sec- 
tion 9102 in respect of the obligation for the year is greater than 
nil, the amount of the adjustment, and 


(c) if a foreign exchange adjustment is determined under section 
9104 in respect of the obligation for the year and is greater than 
nil, the amount of the adjustment. : 


(2) Deduction — For the purpose of paragraph 142.3(1)(b) of the 
Act, where a taxpayer holds a specified debt obligation at any time 
in a taxation year, the amount prescribed in respect of the obligation 
is the total of 


(a) if the taxpayer’s accrual adjustment determined under section 
9102 in respect of the obligation for the year is less than nil, the 
absolute value of the amount of the adjustment, and 
(b) if a foreign exchange adjustment is determined under section 
9104 in respect of the obligation for the year and is less than nil, 
the absolute value of the amount of the adjustment. 

History: S. 9101 added by P.C, 2009-1212, subsec. 7(1), July 30, 2009, Canada Ga- 


zette, Part Il, August 19, 2009, applicable to taxation years that end after February 22, 
1994, 


Definitions [Reg. 9101]: “accrual adjustment” — Reg. 9102(4), (5); “accrued re- 
turn” — Reg. 9102(3); “amount” —ITA 248(1); “foreign exchange adjustment’ — 
Reg. 9104(1);. “prescribed” —ITA 248(1); “specified debt obligation” —ITA 
142.2(1); “taxation year” —ITA 249; “taxpayer” — ITA 248(1)..' ~ 


9102... General accrual rules—(1). Fixed payment 
obligation not in default — For the purpose. of paragraph 
9101(1)(a), a taxpayer’s accrued return for a taxation year from a 
fixed payment obligation, under which each payment required to be 
made before the end of the year was made by the debtor when it 
was required to be made, shall be determined in accordance with 
the following rules: — 

(a) determine, in the primary currency of the obligation, the por- 

tion of the taxpayer’s total return from the obligation that is allo- 

cated to each day in the year using 


(i) the level-yield method described in subsection (2), or 


(ii) any other reasonable method that is substantially similar 
to the level-yield method; 


(b) if the primary currency of the obligation is not Canadian cur- 
rency, translate to Canadian currency the amount allocated to 
each day in the year, using a reasonable method of translation; 
and 

(c) determine the total of all amounts each of which is the Cana- 
dian currency amount allocated to a day, in the’year, at the be- 
ginning of which the taxpayer holds. the obligation. 


(2) Level-yield method — For the purpose of subsection (1), the 
level-yield method for allocating a taxpayer’s total return from’ a 
fixed payment obligation is the method that allocates, to each par- 
ticular day in the period that begins on the day following the day on 
which the taxpayer acquired the obligation and that ends on the day 


Reg. 
S. 9102(5) 


on which the obligation matures, the amount determined by the 
formula 


(A+B-C)xD 
where 


Ais the cost..of the obligation to the taxpayer (expressed in the 
primary currency of the obligation); 


B is the total of all amounts each of which is the’ portion of the 
taxpayer’s total return from the obligation that is allocated to a 
day before the particular day; 


C. is.the total of all payments required to be made under the obliga- 
tion after it was acquired by the taxpayer and before the particu- 
lar day; and 


D: is the rate of interest per day that, if used in computing the pre- 
sent value (as of the end of the day on which the taxpayer ac- 
quired the obligation and.based on daily compounding), of all 
payments to be made under the obligation after it was acquired 
by the taxpayer, produces a present value equal to the cost to the 
taxpayer of the obligation (expressed in the primary currency of 
the obligation). 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(3) Other specified debt obligations — For the purpose of par- 
agraph 9101(1)(a), a taxpayer’s accrued return fora taxation: year 
from a specified debt obligation, other than an obligation to which 
subsection (1) applies, shall be determined 


(a) using a reasonable method that, 


, (i) taking into account the extent to which the obligation dif- 
fers. from,-fixed. payment obligations, is consistent with. the 
principles implicit in the methods that can be used under sub- 
section (1) for fixed payment obligations, and 


(ii) is in accordance with generally accepted accounting prac- 
tice for the measurement of profit from debt obligations; and 


(b) on the basis of reasonable assumptions with respect to the 
timing and amount of any payments to be made by the debtor 
under the obligation that are not fixed in their timing or amount 
“(measured in the primary currency of the obligation). 


(4) Accrual adjustment. nil — For the purposes. of paragraphs 
9101(1)(b). and ‘(2)(a), if subsection 142.3(1) of the Act applies to a 
taxpayer for a particular taxation year in respect of a specified debt 
obligation and either the subsection did not apply in respect of the 
obligation for the taxpayer’s immediately preceding taxation year or 
the taxpayer did not own the obligation at the end of that immedi- 
ately preceding taxation year, the taxpayer’s accrual adjustment in 
respect of the obligation for the particular taxation year is nil. 


(5) Accrual adjustment — For the purposes of paragraphs 
9101(1)(b) and (2)(a), if subsection (4) does not apply to determine 
a taxpayer’s accrual adjustment in respect of a specified debt obli- 
gation for a particular taxation year, the taxpayer’s accrual adjust- 
ment is the positive or negative amount determined by the formula 


A-B 
where 


A_is the total of all amounts, each of which is the amount that 
would be the taxpayer’s accrued return from the obligation for a 
taxation year, before the particular taxation year, for which sub- 
section 142.3(1) of the Act. applied to the taxpayer in respect of 
the obligation if the accrued return were redetermined on the ba- 
sis of 


(a) the information available at the end of the particular year, 
and 


(b) the assumptions, if any, with respect to the timing and 

amount of payments to be made under the obligation after the 

particular taxation year that were used for the purpose of de- 

termining the taxpayer’s accrued return from the obligation 
“for the particular taxation year; and 
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Bis the total of 


(a) the amount included under paragraph 9101(1)(a) as the 
taxpayer’s accrued return from the obligation for the taxation 
year immediately preceding the particular taxation year, and 


(b) if the taxpayer’s accrual adjustment in respect of the obli- 
gation for that immediately preceding taxation year was de- 
termined under this subsection, the value of A for the pur- 
pose of determining that accrual adjustment. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(6) Special cases and transition — The rules in this section for 
determining accrued returns and accrual adjustments are subject to 
section 9103. 

History: S. 9102 added by P.C. 2009-1212, subsec. 7(1), July 30, 2009, Canada Ga- 


cette, Part II, August 19, 2009, applicable to taxation years that end after February 22, 
1994. 

Definitions [Reg. 9102]: “amount” — ITA 248(1); “fixed payment obligation” — 
Reg. 9100; “level-yield method” — Reg. 9102(2); “primary currency” — Reg. 9100; 
“specified debt obligation” —ITA 142.2(1); “taxation -year”—ITA 249; “tax- 
payer’ — ITA 248(1); “total return” — Reg. 9100. 


9103. Accrual rules — special cases and transition — (1) 
Convertible obligation — For the purposes of section 9102, if 
the terms of a specified debt obligation of a taxpayer give the tax- 
payer the right to exchange the obligation for shares of the debtor or 
of a corporation related to the debtor 


(a) subject to paragraph (b), the right shall be disregarded 
(whether it has been exercised or not); and 


(b) if 5% or more of the cost of the obligation to the taxpayer is 
attributable to the right, the cost is deemed to equal the amount 
by which the cost exceeds the portion of the cost attributable to 
the right. 


(2) [Repealed] 


(3) Amendment of obligation — If the terms of a specified debt 
obligation of a taxpayer are amended at any time in a taxation year 
of the taxpayer to change the timing or amount of any payment to 
be made, at or after that time, under the obligation, the taxpayer’s 
accrued returns for the taxation year and for each subsequent taxa- 
tion year are to be redetermined under section 9102 using a reason- 
able method that fully gives effect, in those accrued returns, to the 
alteration to the payments under the obligation. 


(4) Obligations acquired before financial institution rules 
apply — If a taxpayer held a specified debt obligation at the begin- 
ning of the taxpayer’s first taxation year (in this subsection referred 
to as the “initial year”) for which subsection 142.3(1) of the Act 
applied to the taxpayer in respect of the obligation, the following 
rules apply: 


(a) the taxpayer’s accrued return from the obligation for the ini- 
tial year or a subsequent taxation year shall not include an 
amount to the extent that the amount was included in computing 
the taxpayer’s income for a taxation year preceding the initial 
year; and 


(b) if interest on the obligation in respect of a period before the 
initial year becomes receivable or is received by the taxpayer in 
a particular taxation year that is the initial year or a subsequent 
taxation year, and all or part of the interest would not, but for 
this paragraph, be included in computing the taxpayer’s income 
for any taxation year, there shall be included in determining the 
taxpayer's accrued return from the obligation for the particular 
taxation year the amount, if any, by which 


(i) the portion of the interest that would not otherwise be in- 
cluded in computing the taxpayer’s income for any taxation 
year 


exceeds 


(ii) the portion of the cost of the obligation to the taxpayer 
that is reasonably attributable to that portion of the interest. 
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(5) Prepaid interest — transition rule — If, before November 
1994 and in a taxation year that ended after February 22, 1994, a 
taxpayer received an amount under a specified debt obligation in 
satisfaction, in whole or in part, of the debtor’s obligation to pay 
interest in respect of a period after the taxation year, 


(a) the amount may, at the election of the taxpayer, be included 
in determining the taxpayer’s accrued return for the taxation 
year from the obligation; and 
(b) if the amount is so included, the taxpayer’s accrued returns 
for subsequent taxation years from the obligation shall not ins 
clude any amount in respect of interest that, because of the pay- 
. ment of the amount, the debtor is no longer required to pay, 
History: Subsec. 9103(2) repealed by P.C. 2009-1212, subsec. 7(2), July 30, 2009, 
Canada Gazette, Part Il, August 19, 2009, applicable 
(a) to taxation years that end after September 1997; and 
(b) to a taxpayer’s taxation years that end after 1995 and before October 1997 
where the taxpayer has made an election under para, 81(11)(b) of S.C, 1998, ¢, 19 
(Royal Assent June 18, 1998), the Income Tax Amendments Act, 1997. 
S. 9103 added by the said P.C. 2009-1212, subsec. 7(1), applicable to taxation years 
that end after February 22, 1994, except that in respect of taxation years beginning 
before April 11, 2009, subsec. 9103(3) is to be read as follows: 
(3) For the purposes of determining accrued returns and accrual adjustments 
under section 9102, if the terms of a specified debt obligation of a taxpayer have 
been amended to change the timing or amount of any payment to be made under 
the obligation, the amendment shall be taken into account as if the obligation had 
been acquired at the time the amendment was made. 
Definitions [Reg. 9103]: “amount” —ITA 248(1); “corporation” — ITA 248(1), 
Interpretation Act 35(1); “initial year’ — Reg. 9103(4); “related” — ITA 251(2)-(6); 
“share” — ITA 248(1); “specified debt obligation” — ITA 142.2(1); “taxation year? — 
ITA 249; “taxpayer” — ITA 248(1). 


9104. Foreign exchange adjustment — (1) Obligations held 
at end of taxation year — For the purposes of paragraphs 
9101(1)(c) and (2)(b), if, at the end of a taxation year, a taxpayer 
holds a specified debt obligation the primary currency ‘of which is 
not Canadian currency, the taxpayer’s foreign exchange adjustment 
in respect of the obligation for the taxation year is the positive or 
negative amount determined by the formula 


(A XB)-C 
where 


A. is the amount that would be the tax basis of the obligation to the 
taxpayer at the end of the year if 
(a) the tax basis were determined using the primary currency 
of the obligation as the currency in which all amounts are 
expressed, 
(b) the definition “tax basis” in subsection 142.4(1) of the 
Act were read without reference to paragraphs (f), (h), (0) 
and (q), and 
(c) the taxpayer’s foreign exchange adjustment in respect of 
the obligation for each year were nil; 
Bis the rate of exchange at the end of the year of the primary cur- 
rency of the obligation into Canadian currency; and 
C is the amount that would be the tax basis of the obligation to the 
taxpayer at the end of the year if 
(a) the definition “tax basis” in subsection 142.4(1) of the 
Act were read without reference to paragraphs (h) and (q), 
and 
(b) the taxpayer’s foreign exchange adjustment in respect of 
the obligation for the year were nil. 
Related Provisions: ITA 257 — Negative amounts in formulas. 
1.T. Technical News: 15 (tax consequences of the adoption of the “euro” currency). 


(2) Disposition of obligation — If a taxpayer disposes of a 
specified debt obligation the primary currency of which is not Ca- 
nadian currency, the taxpayer’s foreign exchange adjustment in re- 
spect of the obligation for the taxation year in which the disposition 
occurs is the amount that would be the foreign exchange adjustment 
if the taxation year had ended immediately before the disposition. 
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(3) Disposition of obligation before 1996 — At the election of 
a taxpayer, subsection (2) does not:apply to Senurane debt obliga- 
tions disposed >of by the taxpayer before 1996. 

History: S. 9104 added by PC. 2009-1212, subsec.'7(1), July 30, 2009, ‘Canada Ga- 
zette, Part Il, August 19, 2009, applicable to taxation‘years that end after February 22, 
1994. 

Definitions [Reg. 9104]: “amount” — ITA 248(1); “disposed”, “disposes” — ITA 
248(1)‘‘disposition”; “disposition” — ITA 248(1), “primary currency” — Reg. 9100; 
“specified debt obligation” —ITA 142.2(1); “tax basis” —ITA 142.4(1), Reg. 9100; 
“taxation year’ — ITA Aa be neha re 24 8( 1). 


oPART XClI a FINANCIAL ar iGsioNs — 
DISPOSITION OF SPECIFIED DEBT 
aratl OBLIGATIONS - : 


9200. Interpretation — (1) Definitions — The ionietetn defini- 
tions apply in this Part. 


“gain”, of a taxpayer from the disposition of a specified debt obli- 
gation, means the gain from the disposition determined under para- 
graph 142.4(6)(a) of the Act. 


“Joss”, of a taxpayer from the disposition of a specified debt obliga- 
tion, means the loss. from the. disposition determined under para- 
graph 142.4(6)(b) of the Act. 


“residual portion”, of a.taxpayer’s gain or loss, from. the. disposi- 
tion of a specified debt obligation, means the amount determined 
under subsection 142.4(8) of the Act in respect of the disposition.. 


(2) Amortization date — For the purposes of this Part, the amor- 
tization date fora specified-debt obligation disposed of Wi a tax- 
payer is the day determined as follows: 


(a) subject to paragraphs (b) to (d), the amortization date is the 
later of the day of disposition and the day on which the debtor is 
required to make the final payment under the obligation, deter- 
mined without regard to any option respecting the timing of pay- 

_ ments under the obligation (other than an option that was exer- 
cised before the disposition); 


., (b) subject. to. paragraphs (c) and (d),.the amortization date is the 
day of disposition ifthe day on which the debtor is required to 


make the final payment under the ee is not ay 2 


for the: purpose of paragraph (a);: 

(c) subject to paragraph (d), the amortization date is aitie first 

day, if any, after the disposition on which the interest rate could 

change, if the obligation is one in respect of which the follow 
conditions are satisfied: 


(i) the obligation provides for Stipulated ‘interest payments, 


(ii) the rate of interest for one or more periods after the issu- 
ance of the obligation was not fixed on the day of issue, and 


(iii) when the obligation was issued, it was reasonable to ex- 
pect that the interest rate for each period would equal. or ap- 
proximate a reasonable market rate of interest for that period; 
and ~ 


(d) if, for purposes of its financial statements, the taxpayer had a 


gain or loss from the disposition that is being amortized to 
profit, the amortization date is the last so of hy amortization 
period. 
History: S:9200 added’ by P.C. 2009-1212; subsee. 7(1), July 30, 2009, ‘Canada Ga- 
zette, Part Il, August 19, 2009, applicable to taxation years that end after February 22, 
1994. 
Definitions [Reg. 9200]: “amortization date” — Reg. 9200(2); “amount? —ITA 
248(1); “disposed” — ITA 248(1)‘disposition”; “disposition” —ITA 248(1); “gain”, 
“Joss” — Reg. 9200(1); “specified debt obligation” —ITA 142.2(1); “taxpayer” — 
ITA 248(1). 


9201. Transition: amount— For the purpose ‘of subsection 
142.4(1) of the’ Act, “transition amount”, of a taxpayer in respect of 
the’ disposition of a specified debt obligation, means, 


(a) if neither paragraph (b) nor (c) applies, nil; 


Reg. 
S. 9202(1)(c) 


(b) af 


ACK) the taxpayer acatire the obligation before its ‘taxation 
~ year that includes February 23,-1994, 


(ii) neither paragraph 7000(2)(a). nor, (b) has applied to the 
obligation, and 


~ (iii) the principal ‘amount of the obligation exceeds the cost 
of the obligation to thé taxpayer (which excess is referred to 
in this paragraph as the “discount”), 


the amount ‘determined by the formula 


A=B 
where 
‘Ais the total ‘of “all amounts’ each’ of which is the amount in- 
cluded in respect of the discount in computing the taxpayer’s 


profit fora taxation year: that ended before. February 23, 
__1994, and 


eBs the total of all amounts debe of at is the amount in- 
cluded in respect of the discount in computing, the taxpayer’s 
income for a taxation year that ended before February -23, 
1994; and 


(c) where 


(i) the conditions in n subparagraphs (b)G) and. (ii) are satis- 
fied, and 


(ii). the cost, of the anion to the taxpayer exceeds the 
principal amount of the obligation (which excess is referred 
to in this paragraph as the “premium”), 


the negative. of the amount, determined by the formula 


A-B 
where 


A. is the total of all amounts.each of which is,the amount de- 
ducted in respect of the premium in computing the taxpayer’s 
profit for a taxation year that ended before February pre 
1994, and 


B'‘is the total of all amounts each of which is the amount de- 
ducted in respect of the premium in computing the taxpayer’s 
“income for a taxation year that ended oe February 23, 
1994. 


Related Provisions: ITA 257: — Negative amounts in formulas. 


History: S. 9201 added by P.C. 2009-1212, subsec. 7(1), July 30, 2009, Canada Ga- 
zette, Part Il, August 19, 2009, applicable ‘to taxation years that end after February 22, 
1994. 


Definitions [Reg. 9201]: “amount” — ITA 248(1): “discount” — Reg. 9201(b) ii); 
“disposition” —ITA 248(1); “premium” — Reg. 9201(c)@i); “principal amount” — 
ITA '248(1); “specified debt obligation” — ITA 142.2(1); “taxation year” —ITA 249; 
“taxpayer’.=— ITA: 248(1). 


9202. Prescribed debt obligations — (1) Application of 
related election — The following rules apply with respect to an 
election made under subsection (3) or (4) by a taxpayer: 
(a) the election applies only if 
(i) it 1s in writing, 
(ii), it: specifies. the, first taxation year (in. this subsection re- 
ferred to as the “initial sig *) of the eee to which it is to 
apply, and ; 

. (iii) either-it'is received by the RiniSteD within Six spats 
after the end of the initial year;/or the Minister has expressly 
accepted the: later filing of the election; 

(b) subject to paragraph (c), the election applies to dispositions 
of specified debt obligations in the ia! year and subsequent 
taxation years; and 

(c) if the Minister has approved, on written application by the 
taxpayer,’ the revocation of the election, the election does not ap- 
ply to dispositions of specified debt obligations in the taxation 
year specified) ine the application and>in ‘subsequent taxation 
years. 
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(2) Prescribed specified debt obligation — For the purpose 
of subparagraph 142.4(5)(a)(ii) of the Act, a specified debt obliga- 
tion disposed of by a taxpayer in a taxation year is prescribed in 
respect of the taxpayer if the amortization date for the obligation is 
not more than two years after the end of the taxation year. 


(3) Prescribed specified debt obligation — exception — 
Subsection (2) does not apply in respect of a taxpayer for a taxation 
year if 


(a) generally accepted accounting principles require that the tax- 
payer’s gains and losses arising on the disposition of a class of 
debt obligations be amortized to profit for the purpose of the 
taxpayer’s financial statements; 


(b) the taxpayer has elected not to have subsection (2) apply; 
and 


(c) the election applies to dispositions in the year. 


(4) Prescribed specified debt obligation — For the purpose 
of subparagraph 142.4(5)(a)(@i) of the Act, a specified debt obliga- 
tion disposed of by a taxpayer in a taxation year is prescribed in 
respect of the taxpayer if 


(a) the taxpayer has elected to have this subsection apply; 
(b) the election applies to dispositions in the year; and 


(c) the absolute value of the positive or negative amount deter- 
mined by the formula (A — B) does not exceed the lesser of 
$5,000 and the amount, if any, specified in the election, where 


A is the total of all amounts each of which is the residual por- 
tion of the taxpayer’s gain from the disposition of the obliga- 
tion or any other specified debt obligation disposed of in the 
same transaction, and 


B is the total of all amounts each of which is the residual por- 
tion of the taxpayer’s loss from the disposition of the obliga- 
tion or any other specified debt obligation disposed of in the 
same transaction. 


Related Provisions: ITA 257 — Negative amounts in formulas. 


(5) Prescribed specified debt obligation — For the purpose 
of subparagraph 142.4(5)(a)(ii) of the Act, a specified debt obliga- 
tion disposed of by a taxpayer in a taxation year is prescribed in 
respect of the taxpayer if 


(a) the disposition resulted in an extinguishment of the obliga- 
tion, other than an extinguishment that occurred because of a 
purchase of the obligation by the debtor in the open market; 


(b) the taxpayer had the right to require the obligation to be set- 
tled at any time; or 


(c) the debtor had the right to settle the obligation at any time. 


History: S. 9202 added by P.C. 2009-1212, subsec. 7(1), July 30, 2009, Canada Ga- 
zette, Part II, August 19, 2009, applicable to taxation years that end after February 22, 
1994. 

Definitions [Reg. 9202]: “amortization date’ — Reg. 9200(2); “amount” —ITA 
248(1); “disposed” —ITA 248(1)“disposition”; “disposition” —ITA 248(1); “elec- 
tion” — Reg. 9202(1); “gain” — Reg. 9200(1); “initial year” — Reg. 9202(1)(a)(ii); 
“loss” — Reg. 9200(1); “Minister” —ITA 248(1); “month” — Interpretation Act 
35(1); “prescribed” — ITA 248(1); “residual portion” — Reg. 9200(1); “specified debt 
obligation” —ITA 142.2(1); “taxation year’ —ITA 249; “taxpayer? —ITA 248(1); 
“writing” — Interpretation Act 35(1); “written” — Interpretation Act 35(1)“writing”. 


9203. Residual portion of gain or loss — (1) Allocation of 
residual portion — Subject to section 9204, if subsection 
142.4(4) of the Act applies to the disposition of a specified debt 
obligation by a taxpayer, the amount allocated to each taxation year 
in respect of the residual portion of the gain or loss from the dispo- 
sition shall be determined, for the purpose of that subsection, 


(a) by a method that complies with, or is substantially similar to 
a method that complies with, subsection (2); or 


(b) if gains and losses from the disposition of debt obligations 
are amortized to profit for the purpose of the taxpayer’s financial 
statements, by the method used for the purpose of the taxpayer’s 
financial statements. 


Income Tax Regulations 


(2) Proration method — For the purpose of subsection (1), a 
method for allocating to taxation years the residual portion of a tax- 
payer’s gain or loss from the disposition of a specified debt obliga- 
tion complies with this subsection if the amount allocated to each 
taxation year is determined by the formula 

B 


Ax= 
Cc 


where 
A is the residual portion of the taxpayer’s gain or loss; 


B_ is the number of days in the taxation year that are in the period 
referred to in the description of C; and 


C is the number of days in the period that, 


(a) where subsection (3) applies in respect of the obligation, 
is determined under that subsection, and 


(b) in any other case, 


(i) begins on the day on which the taxpayer disposed of 
the obligation, and 


(ii) ends on the earlier of 
(A) the amortization date for the obligation, and 


(B) the day that is 20 years after the day on which the 
taxpayer disposed of the obligation. 


(3) Single proration period — This subsection applies in respect 
of specified debt obligations disposed of by a taxpayer in a transac- 
tion in a taxation year, and the period determined under this subsec- 
tion in respect of the obligations is the period that begins on the day 
of disposition and ends on the weighted average amortization date 
for those obligations so disposed of to which subsection 142.4(4) of 
the Act applies, if 


(a) the taxpayer has elected in its return of income for the taxa- 
tion year to have this subsection apply in respect of the obliga- 
tions so disposed of; 


(b) all the obligations so disposed of were disposed of at the 
same time; and 


(c) the number of the obligations so disposed of to which sub- 
section 142.4(4) of the Act applies is at least 50. 


(4) Weighted average amortization date — For the purpose of 
subsection (3), the weighted average amortization date for a group 
of specified debt obligations disposed of on the same day by a tax- 
payer is, 


(a) if paragraph (b) does not apply, the day that is the number of 

days after the day of disposition equal to the total of the number 

of days determined in respect of each obligation by the formula 
B 


Ax= 
C 


where 


A is the number of days from the day of disposition to the 
amortization date for the obligation, 


B is the residual portion of the gain or loss from the disposition 
of the obligation, and 


C is the total of all amounts each of which is the residual por- 
tion of the gain or loss from the disposition of an obligation 
in the group; and 


(b) the day that the taxpayer determines using a reasonable 
method for estimating the day determined under paragraph (a). 


History: S. 9203 added by P.C. 2009-1212, subsec. 7(1), July 30, 2009, Canada Ga- 
zette, Part II, August 19, 2009, applicable to taxation years that end after February 22, 
1994. 


Definitions [Reg. 9203]: “amortization date” — Reg. 9200(2); “amount” — ITA 
248(1); “disposed” — ITA 248(1)“disposition’”; “disposition” —ITA 248(1); “gain”, 
“loss” — Reg. 9200(1); “residual portion” — Reg. 9200(1), 9203(2); “specified debt 
obligation” —ITA 142.2(1); “taxation year’ —ITA 249: “taxpayer” — ITA 248(1); 
“weighted average amortization date’ — Reg: 9203(4). 
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9204. Special rules for residual portion of gain or loss — 
(1) Application — This section applies for the purposes of subpar- 
agraphs 142.4(4)(c)(ii) and (d)(ii) of the Act. 


(2) Winding-up — If subsection 88(1) of the Act has applied to 
the winding-up of a taxpayer (in this subsection referred to as the 
“subsidiary”), the following rules apply in respect. of the residual 
portion of a gain or loss of the subsidiary from the disposition of a 
pe debt obligation to which subsection 142.4(4) of the Act 
applies: fh OAT 


(a) the amount of that residual portion allocated to the taxation 
year of the subsidiary in which its assets were distributed to its 
parent on the winding-up shall be determined on the assumption 
that the taxation year ended when the assets were distributed to 
its parent; | 


(b) no amount shall be allocated in respect of that residual por- 
tion to any taxation year of the subsidiary after its taxation year 
in which its assets were distributed to its parent; and 


(c) the amount of that residual portion allocated to the taxation 
year of the parent in which the subsidiary’s assets were distrib- 
uted to it shall be determined on the assumption that the taxation 
year began when the assets were distributed to it. 


Related Provisions: Reg. 9204(2.1) — Winding-up into authorized foreign bank. 


(2.1) [Repealed] 


History: Subsec. 9204(2.1) repealed by P.C. 2009-1869, subsec. 12(2), November 19, 
2009, Canada Gazette, Part Il, December 9, 2009, applicable to windings-up that occur 
after June 14, 2004. 


Subsec. 9204(2.1) added by the said P.C. 2009-1869, subsec. 12(1), applicable after 
Jurie 27, 1999 except that before August 9, 2000 it applies only in respect of authorized 
foreign banks. : 


(3) Transfer of an insurance business — No amount in re- 
spect of the residual portion of a gain or loss of an insurer from the 
disposition of a specified debt obligation to which subsection 
142.4(4) of the Act applies shall be allocated to any taxation year of 
the insurer that ends after the insurer ceased to carry on all or sub- 
stantially all of an insurance business, if 


(a) subsection 138(11.5) or (11.94) of the Act has applied to the 
transfer of that business; and 


(b) the person to whom that business was transferred is consid- 
ered, because of paragraph 138(11.5)(k) of the Act, to be the 
same person as the insurer in respect of that residual portion: 


(4) Transfer to new partnership — If subsection 98(6) of the 
Act deems a partnership (in this subsection referred to as the “new. 
partnership’) to: be a;continuation of another partnership (in this 
subsection referred to as the “predecessor partnership”’), the follow- 
ing rules apply in respect of the residual portion of a gain or loss of 
the predecessor partnership from the disposition of a specified debt 
obligation to which subsection 142.4(4) of the Act applies: 


(a) the amount of that residual portion allocated to the taxation 
year of the predecessor partnership in which its property was 
transferred to the new partnership shall be determined on the as- 
sumption that the taxation year ended when the property was 
transferred; : 


(b) no amount shall be allocated in respect of that residual por- 
tion to any taxation year of the predecessor partnership after its 
taxation year in which its property was transferred to the new 
partnership; and 


(c) the amount of that residual portion allocated to the taxation 
year of the new partnership in which the predecessor partner- 
ship’s property was transferred to it shall be determined on the 
assumption that the taxation year began when the property was 
transferred to it. 


(5) Ceasing to carry on business — There shall be allocated to 
a particular’ taxation year of a taxpayer the part, if any, of the 
residual portion of the taxpayer’s gain or loss that is from a disposi- 


Reg. 
S. 9300(1)(b) Gi) 


tion of a specified debt obligation to which subsection 142.4(4) of 
the ae applies and that was not allocated to a preceding taxation 
year, 1 


(a) at any time in the particular taxation year the taxpayer ceases 
to carry on all or substantially all of a business, otherwise than 
as a result of a merger to which subsection 87(2) of the Act ap- 
plies, a winding-up to which subsection 88(1) of the Act applies 
or a transfer of the business to which subsection 98(6) or 
138(11.5) or (11.94) of the Act applies; 


(b) the disposition occurred before that time; and 


(c) the specified debt obligation was property used in the 
business. 


Related Provisions: Reg. 9204(2.1)(b) — Application of ITA 142.7(13) until June 
14/04 to windup of entrant bank; Reg. 9204(5.1) — When non-resident taxpayer 
deemed to cease carrying on business. 


(5.1) Non-resident. taxpayer — For the purpose of subsection 
(5), a non-resident taxpayer is considered to cease to carry on all or 
substantially all of a business if the taxpayer ceases to carry. on, or 
ceases to carry on in Canada, all or substantially all of the part. of 
the business that was carried on in Canada. 


History: Subsec. 9204(5:1) added by. P.C. 2009-1869, subsec. 12(3), November 19, 
2009, Canada Gazette, Part Il, December 9; 2009, applicable after June 27, 1999 ex- 
cept that before August 9, 2000 it applies only in respect of authorized foreign banks. 


(6) Ceasing to be a financial institution — There shall be al- 
located to a particular taxation year of a taxpayer the part, if any, of 
the residual portion of the taxpayer’s gain or loss that is from a dis- 
position of a specified debt obligation to which subsection 142.4(4) 
of the Act applies and that was not allocated to.a preceding taxation 
year, if 


(a), the particular taxation year ends immediately before the time 
at which the taxpayer ceases. to bea financial institution, other- 
wise than because it has ceased to carry on a business; and 


(b) the disposition occurred before that time. 


History: S: 9204 added by PC. 2009-1212, subsec. 7(1), July 30; 2009, Canada Ga- 
zette, Part 11, August 19, 2009, applicable to taxation years that end after February 22, 
1994. 


Definitions [Reg. 9204]: “amount”, “business” —ITA 248(1); “Canada” — ITA 
255, Interpretation Act 35(1); “Canadian affiliate” — ITA 142.7(1); “disposed” — ITA 
248(1)“disposition”; “disposition” — ITA 248(1); “entrant bank” — ITA 142.7(1); “fi- 
nancial institution” —ITA 142.2(1); “gain” — Reg. 9200(1); “insurer” — ITA 248(1); 
“loss” — Reg. 9200(1); “new partnership” — Reg. 9204(4); “non-resident” — ITA 
248(1); “person” —ITA 248(1); “predecessor partnership” — Reg. 9204(4); “pro- 
perty’ —ITA 248(1); “residual portion” — Reg. 9200(1); “specified debt obliga- 
tion” —ITA 142.2(1); “subsidiary” — Reg. 9204(2); “taxation. year’ —ITA 249; 
“taxpayer” — ITA 248(1). 


PART XCIll — FILM OR VIDEO 
PRODUCTION SERVICES TAX CREDIT 


9300. Accredited production — (1) Subject to subsection (2), 
for the purpose of section 125.5 of the Act, accredited production 
means 


(a) a film or video production in respect of which the aggregate 
expenditures, included in the cost of the production, in the pe- 
riod that ends 24 months after the time that the principal filming 
or taping of the production began, exceeds $1,000,000; and 


(b) a film or video production that is part of a series of television 
productions that has two or more episodes, or is a pilot program 
for such a series of episodes, in respect of which the aggregate 
expenditures included in the cost of each episode in the period 
that ends 24 months after the time that the principal filming or 
taping of the production began exceeds 


(i) in the case of an episode. whose running, time is less than 
30 minutes, $100,000, and 


(ii) in any other case, $200,000. 
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S. 9300(2) 
(2) An accredited production does not include a production that is 
any of the following: 

(a) news, current events or public affairs programming, or a pro- 

gramme that includes weather or market reports; 

(b) a talk show; 

(c) a production in respect of a game, questionnaire or contest; 

(d) a sports event or activity; 

(e) a gala presentation or awards show; 

(f) a production that solicits funds; 

(g) reality television; 

(h) pornography; 

(i) advertising; and 

(j) a production produced primarily for industrial, corporate, or 


institutional purposes. 
History: S. 9300 (Part XCIII) added by P.C. 2005-698, s. 5, May 3, 2005, Canada 
Gazette, Part Il, May 18, 2005, applicable to taxation years that end after October 1997, 
Forms [Reg. 9300]: T1177: Film or video production services tax credit. 


Definitions [Reg. 9300]: “month” — Interpretation Act 35(1). 


PART XCIV — PRESCRIBED CHILDREN’S 
PROGRAMS 


History: The heading to Part XCIV amended by 2011, c. 24, s. 98, applicable to 2011 
et seq. 


Part XCIV (s. 9400), added by 2007, c. 35, s. 88, applitabite after 2006. 


9400. (1) The following definitions apply in this Part. 


“physical activity” means a supervised activity suitable for chil- 
dren (other than an activity where a child rides on or in a motorized 
vehicle as an essential component of the activity) that 


(a) in the case of a qualifying child in respect of whom an 
amount is deductible under section 118.3 of the Act in comput- 
ing any person’s income for the taxation year, results in move- 
ment and in an observable expenditure of energy in a recrea- 
tional context; and 


(b) in the case of any other child, contributes to cardio-respira- 
tory endurance and to one or more of the following: 


(i) muscular strength, 
(ii) muscular endurance, 
(iii) flexibility, and 

(iv) balance. 


“qualifying child” has the meaning ee by subsection 
118.03(1) of the Act. 


(2) Prescribed program of physical activity — For the pur- 
pose of the definition “eligible fitness expense” in subsection 
118.03(1) of the Act, a prescribed program of physical activity is 


(a) a weekly program, that is not part of a school’s curriculum, 
of a duration of eight or more consecutive weeks in which all or 
substantially all of the activities include a significant amount of 
physical activity; 

(b) a program, that is not part of a school’s curriculum, of a du- 
ration of five or more consecutive days of which more than 50% 
of the daily activities include a significant amount of physical 
activity; 

(c) a program, that is not part of a school’s curriculum, of a du- 
ration of eight or more consecutive weeks, offered to children by 
a club, association or similar organization (in this section re- 
ferred to as an “organization’”) in circumstances where a partici- 
pant in the program may select amongst a variety of activities if 


(i) more than 50% of those activities offered to children by 
the organization are activities that include a significant 
amount of physical activity, or 
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(ii) more than 50% of the time. scheduled for activities of- 
fered to children in the program is scheduled for activities 
that include a significant amount of physical activity; or 


(d) a membership in an organization, that is not part of a 
school’s curriculum, of a duration of eight or more consecutive 
weeks if more than 50% of all the activities offered to children 
by the organization include a significant amount of physical 
activity. 
(3) Mixed-use facility — For the purpose of the definition “eligi- 
ble fitness expense” in subsection 118.03(1) of the Act, a prescribed 
program of physical activity is that portion of a program, which 
program does not meet the requirements of paragraph (2)(c) and is 
not part of a school’s curriculum, of a duration of eight or more 
consecutive weeks, offered to children by an organization in cir- 
cumstances where a participant in the sgt may select amongst 
a variety of activities 


(a) that is the percentage of those activities offered to children 
by the organization that are activities that include a significant 
amount of physical activity; or: 


(b) that is the percentage of the time scheduled for activities in 
the program that is scheduled for activities that include a signifi- 
cant amount of physical activity. 


(4) Membership — For the purpose of the definition “eligible fit- 
ness expense” in subsection 118.03(1) of the Act, a prescribed pro- 
gram of physical activity is that portion of a membership in an or- 
ganization, which membership does not meet the requirements of 
paragraph (2)(d) and is not part of a school’s curriculum, of a dura- 
tion of eight or more consecutive weeks that is the percentage of all 
the activities offered to children by the organization that are activi- 
ties that include a significant amount of physical activity. 


(5) Horseback riding — For the purpose of the definition “physi- 
cal activity” in subsection (1), horseback riding is deemed to be an 
activity that contributes to cardio-respiratory endurance and to one 
or more of muscular strength, muscular endurance, flexibility and 
balance. 

History: S. 9400 added by 2007, c. 35, -s. 88, applicable after 2006. 

Definitions [Reg. 9400]: “amount” — ITA 248(1); “child? —ITA 252(1); “per- 


son” — ITA 248(1); “physical activity” — Reg. 9400(1); “prescribed” — ITA 248(1); 
“qualifying child” — Reg. 9400(1); “taxation year” — ITA 249. 


9401. Program of artistic, cultural, recreational or 
developmental. activity— (1) Definition. of “artistic, 
cultural, recreational or developmental activity” — In this 
section, “artistic, cultural, recreational or developmental activity” 
means a supervised activity, including an activity adapted for chil- 
dren in respect of whom an amount is deductible under section 
118.3 of the Act, suitable for children (other than a physical activ- 
ity), that 


(a) is intended to contribute to a child’s ability to develop crea- 
tive skills or expertise, acquire and apply knowledge, or improve 
dexterity or coordination, in an artistic or ‘cultural discipline 
including 


(i) literary arts, 

(ii) visual arts, 

(iii) performing arts, 

(iv) music, 

(v) media, 

(vi) languages, 

(vii) customs, and 

(viii) heritage; 
(b) provides a substantial focus on wilderness and the natural 
environment; 
(c) assists with the development and use of sien skills; 


(d) includes structured interaction among children where, super- 
visors teach or assist children to develop interpersonal skills; or 
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(e) provides enrichment or tutoring in academic subjects. 


(2) Prescribed program of artistic, cultural, recreational or 
developmental activity — For the purpose of the definition “eli- 
gible expense” in subsection 118.031(1) of the Act, a prescribed 
program of artistic, cultural, recreational or developmental activity 
is 
(a) a weekly program, that is not part of a school’s curriculum, 
‘ofa duration of eight or more consecutive weeks in which all or 
substantially all the activities include a significant amount of ar: 
tistic, cultural, recreational or developmental activity; 


(b) a program, that is not part of a school’s curriculum, of.a du- 
ration of five or more consecutive days of which more than 50% 
of the daily activities include a significant amount of artistic, 
cultural, recreational or developmental activity; 


(c) a program, that is not part of a school’s curriculum, of a du- 
ration of eight or more consecutive weeks, offered to children by 
a club, association or similar organization (in this section re- 
ferred to as an “organization”) in circumstances where a partici- 
‘pant in the program may select amongst a variety of activities if 


(i) more than 50% of those activities offered’to children by 
the organization are activities’ that ‘include a’ significant 
amount of artistic, cultural, recreational or developmental ac- 
tivity, or : 


(ii) more than 50% of the time ‘scheduled for activities: of- 

~ fered to, children in the program, is scheduled for activities 
that include a significant-amount of artistic, cultural; recrea- 
tional or developmental activity; or if 


(d) a membership in an organization, that is not part. of .a 

school’s curriculum, of a duration of eight or more consecutive 

weeks if more than 50% of all the activities offered to children 
_by the organization include a significant amount of artistic, cul- 
tural, recreational or developmental activity. | 


Related Provisions: Reg. 9401(3), (4) — Additional prescribed programs. 


(3) Mixed-use facility — For the purpose of the definition “eligi- 
ble expense” in subsection 118:031(1) of the Act, a prescribed pro- 
gram of artistic, cultural, recreational or developmental activity is 
that portion of a program, which program does not meet the require- 
ments of paragraph (2)(c) and is not part of a school’s curriculum, 
of a duration of eight or more consecutive weeks, offered to chil- 
dren by an organization in circumstances where a participant in the 
program may seléct amongst a variety of activities . 


(a) that is the percentage of those activities offered to children 
by the organization that are activities that include a significant 
amount of artistic, cultural, recreational or developmental activ- 
ity; or 
(b) that is:the percentage, of ‘the time scheduled for’ activities in 
the program that is scheduled for activities that include a signifi- 
cant amount of artistic, cultural, recreational or developmental 
activity. 2 isa, b 


(4) Membership — For the purpose of the definition “eligible ex- 
pense” in subsection 118.031(1) of the Act, a prescribed program of 
artistic, cultural, recreational or developmental activity is that por- 
tion of a membership in an organization, which membership does 
not meet the requirements of paragraph (2)(d) and is not part of a 
school’s curriculum, of a duration of ‘eight or more consecutive 
weeks that is the percentage of all the activities offered to children 
by the organization that are activities that include a significant 
amount of artistic, cultural, recreational or developmental activity. 


History: S. 9401 added by 2011, c. 24, s. 99, applicable to 2011 et seq. 


Definitions [Reg. 9401]: “amount” — ITA 248(1); “artistic, cultural, recreational or 
developmental activity” — Reg. 9401(1); “child” — ITA 252(1); “prescribed” — ITA 
248(1). Ly} : 
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PART XCV — EMPLOYEE LIFE AND 
HEALTH TRUSTS 


9500. Prescribed rights — For the purpose ‘of subparagraph 
144.1(2)(g)(Gii) of the “Act, prescribed payments are payments to 
General Motors of Canada Limited or Chrysler Canada Inc. by the 
employee life and health trust established for the benefit of retired 
rae industry workers by the Canadian Auto Workers’ Union 
that neers: 


(a) are reasonable in the circumstances: 


(b) are made as consideration for administrative services pro- 
vided to or on behalf of the trust or its beneficiaries, or as reim- 
bursement for employee benefit payments made. on behalf of, or 
in contemplation of the establishment of, the trust; and 


(c) the recipient acknowledges in writing shall be included in 
computing the recipient’s income in the year that they are re- 
ceivable, to the extent that the recipient deducts in the year, or 
deducted in a prior year, in computing its income amounts in 
respect of the services or benefit payments described in para- 
graph (b). 

History: S. 9500.(Part XCV) added by 2010, c. 25, s. 87, applicable after 2009. 


Definitions [Reg. 9500]: “automobile” — ITA 248(1) (not intended to apply here); 
“employee”, “prescribed” —ITA 248(1); “trust” —ITA 104(1), 248(1), (3); “writ- 
ing” — Interpretation Act 35(1): j 


_ SCHEDULE | — (SECS. 100, 102 AND 106) 
RANGES OF REMUNERATION AND OF 
TOTAL’ REMUNERATION 


1. For the purposes of paragraph 102(1)(c), the ranges of remunera- 
tion for each pay period in a taxation year shall be determined as 
follows: Sy 


(a) in respect of a daily pay period, the ranges of remuneration 
shall commence at'$44 and increase in increments of $2 for each 
range up to and including $151.99; 


(b) in respect.of a weekly pay period, the ranges of remuneration 
shall commence at $202, and, increase in increments of 


(i) $2 for each range up to and including $309.99, 
(ii) $4 for each range from $310’ to $529.99, 

(iii) $8 for each range from $530:to $969.99, 

(iv) $12 for each range from $970, to $1,629.99, 
(v) $16 for each range from $1,630 to: $2,509.99, 
(vi) $20 for each range from $2,510 to $3,609.99; 


(c) in respect of a bi-weekly pay period, the ranges of remunera- 
tion shall commence at $403 and. increase in increments of 


(i) $4 for each range up to and including $618.99, 
(ii) $8 for each range from $619 to $1,058.99, 

(iii) $16 for each range from. $1,059 to $1,938.99, 
(iv) $24 for each range from $1,939 to $3,258.99, 
(v) $32 for each range from $3,259 to $5,018.99, 
(vi) $40 for each range from $5,019 to $7,218.99; 


(d) in respect of a semi-monthly pay period, the ranges of remu- 
neration shall commence at $437 and increase in increments of 


(i) $4 for each range up to and including $652.99, 
(ii) $8 for each range from.$653 to $1,092.99, 

(iii) $18 for each range from $1,093 to $2,082.99, 
(iv) $26 for each range from $2,083 to $3,512.99, 
(v) $34. for each range from $3,513 to $5,382.99, 
(vi) $44 for each range from $5,383 to $7,802.99; 


_(e) in respect of 12 monthly pay periods, the ranges of remuner- 
ation. shall commence at $873 and increase in increments of 


(i) $8 for each range up to and including $1,304.99, 
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(ii) $18 for each range from $1,305 to $2,294.99, 
(iii) $34 for each range from $2,295 to $4,164.99, 
(iv) $52 for each range from $4,165 to $7,024.99, 
(v) $70 for each range from $7,025 to $10,874.99, 
(vi) $86 for each range from $10,875 to $15,604.99; 


(f) in respect of 10 monthly pay periods, the ranges of remunera- 
tion shall commence at $1,048 and increase in increments of 


(i) $10 for each range up to and including $1,587.99, 
(ii) $20 for each range from $1,588 to $2,687.99, 
(iii) $42 for each range from $2,688 to $4,997.99, 
(iv) $62 for each range from $4,998 to $8,407.99, 

(v) $84 for each range from $8,408 to $13,027.99, 
(vi) $104 for each range from $13,028 to $18,747.99; 


(g) in respect of four-week pay periods, the ranges of remunera- 
tion shall commence at $806 and increase in increments of 


(i) $8 for each range up to and including $1,237.99, 
(ii) $16 for each range from $1,238 to $2,117.99, 
(iii) $32 for each range from $2,118 to $3,877.99, 
(iv) $48 for each range from $3,878 to $6,517.99, 
(v) $64 for each range from $6,518 to $10,037.99, 
(vi) $80 for each range from $10,038 to $14,437.99; 


(h) in respect of 22 pay periods per annum, the ranges of remu- 
neration shall commence at $477 and increase in increments of 


(i) $6 for each range up to and including $800.99, 
(ii) $10 for each range from $801 to $1,350.99, 

(iii) $18 for each range from $1,351 to $2,340.99, 
(iv) $28 for each range from $2,341 to $3,880.99, 
(v) $38 for each range from $3,881 to $5,970.99, 
(vi) $48 for each range from $5,971 to $8,610.99. 


Definitions: “pay period”, “remuneration” — Reg. 100(1); “taxation year” —ITA 
249. 


2. For the purposes of paragraph 102(1)(d), the mid-point of the 
range of amount of personal credits for a taxation year shall be as 
follows: 

(a) from $0 to $8,929, $8,929; 

(b) from $8,929.01 to $10,817, $9,873.00; 

(c) from $10,817.01 to $12,705, $11,761.00; 

(d) from $12,705.01 to $14,593, $13,649.00; 

(e) from $14,593.01 to $16,481, $15,537.00; 

(f) from $16,481.01 to $18,369, $17,425.00; 

(g) from $18,369.01 to $20,257, $19,313.00; 

(h) from $20,257.01 to $22,145, $21,201.00; 

(i) from $22,145.01 to $24,033, $23,089.00; 

(j) from $24,033.01 to $25,921, $24,977.00; 

(k) for amounts in excess of $25,921, the amount of the personal 

credits. 
Definitions: “remuneration” — Reg. 100(1); “taxation year’ —ITA 249. 


3. [Repealed] 


History: Ss. 1, 2 of Sch. I amended by P.C. 2007-974, subsecs. 1(1) to (5), June 14, 
2007, Canada Gazette, Part II, June 27, 2007, subsec. 1(5) deemed to have taken effect 
on January 1, 2007, subsec. 1(4) deemed to have taken effect on July 1, 2006, subsec. 
1(3) deemed to have taken effect on January 1, 2006, subsec. 1(2) deemed to have 
taken effect on January 1, 2005, and subsec. 1(1) deemed to have taken effect on Janu- 
ary 1, 2004. 


Sch. I replaced by P.C. 2005-1133, s. 4, June 7, 2005, Canada Gazette, Part II, June 29, 
2005, applicable to 2004 et seq. 

Ss. 1, 2 of Sch. I amended by P.C. 2005-694, subsecs. 6(1) to (3), May 3, 2005, Can- 
ada Gazette, Part Il, May 18, 2005, subsec. 6(3) deemed in force on January 1, 2004, 
subsec. 6(2) deemed in force on January 1, 2003, and subsec. 6(1) deemed in force on 
January 1, 2002. 
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Paras. 1(b) to (h) and s. 2 of Sch. I amended, and s. 3 repealed, by P.C. 2001-1115, ss. 
7 and 8, June 14, 2001, Canada Gazette, Part Il, July 4, 2001, applicable to 2001 et seq. 


Paras. 1(a) to (h) and s. 2 of Sch. I amended by P.C. 2000-1334, ss. 2, 3, August 23, 
2000, Canada Gazette, Part Il, September 13, 2000, deemed to have come into force 
July 1, 2000. 


Paras. 1(a) to (h) and s. 2 of Sch, I amended by P.C. 1999-2205, ss. 2, 3, December 16, 
1999, Canada Gazette, Part II, January 5, 2000, effective July 1, 1999. 


Paras. 1(a) to (h) and s. 2 of Sch. I amended by P.C. 1998-2271, ss. 2, 3, December 16, 
1998, Canada Gazette, Part Il, January 6, 1999, effective July 1, 1998. 


Para. 1(d) of Sch. I amended by P.C. 1996-501, s. 1, April 16, 1996, Canada Gazette, 
Part II, May 1, 1996, effective from January 1, 1996. 


Para. 1(d) of Sch. I amended by P.C. 1994-1370, s. 3, August 16, 1994, Canada Ga- 
zette, Part II, September 7, 1994, effective from January 1, 1994. 


Ss. 1, 2 amended, 3 added, by P.C. 1992-2347, ss. 4, 5, November 19, 1992, Canada 
Gazette, Part Il, December 2, 1992, effective January 1, 1992. 


Para. 1(b) to (h) of Sch. I amended by P.C. 1992-291, s. 3, February 20, 1992, Canada 
Gazette, Part II, March 11, 1992, effective July 1, 1991. 


Paras. 1(b) to (h) of Sch. I amended by P.C. 1991-1643, s. 4, September 5, 1991, Can- 
ada Gazette, Part II, September 25, 1991, effective January 1, 1991. 


Paras. 1(a) to (h) of Schedule I amended by P.C. 1991-732, ss. 3, 4, April 18, 1991, 
Canada Gazette, Part Il, May 8, 1991, effective January 1, 1990. 


Paras. 1(e) to (g) substituted by P.C. 1990-432, s. 3, March 8, 1990, Canada Gazette, 
Part II, March 28, 1990, effective January 1, 1989. 


Schedule I substituted by P.C. 1989-2105, s. 7, October 19, 1989, Canada Gazette, Part 
II, November 8, 1989, effective July 1, 1988. 


S. 1 substituted by P.C. 1988-1041, s. 3, June 2, 1988, Canada Gazette, Part II, June 
22, 1988, effective January 1, 1988. 


S. 1 substituted by P.C. 1987-1478, s. 4, July 30, 1987, Canada Gazette, Part II, August 
19, 1987, effective January 1, 1987. 


Schedule I substituted by P.C. 1986-1345, s. 4, June 5, 1986, Canada Gazette, Part II, 
June 25, 1986, effective January 1, 1986. (This effective date was confirmed by P.C. 
1986-2070, September 11, 1986, Canada Gazette, Part Il, October 1, 1986.) 


Schedule I substituted by P.C. 1985-1645, s. 4, May 16, 1985, Canada Gazette, Part II, 
May 29, 1985, effective January 1, 1985. 


Paras. 1(a) to (h) substituted by P.C. 1984-3918, December 6, 1984, Canada Gazette, 
Part II, December 26, 1984, effective July 1, 1984. 


Ss. 1 and 2 substituted by P.C. 1984-3684, November 15, 1984, Canada Gazette, Part 
II, November 28, 1984, effective January 1, 1984. 


Paras. 1(a) to (h) substituted by P.C. 1984-775, s. 2, March 8, 1984, Canada Gazette, 
Part II, March 21, 1984, effective July 1, 1983. 


Schedule I substituted by P.C. 1983-2717, s. 8, September 1, 1983, Canada Gazette, 
Part II, September 14, 1983, effective January 1, 1983. 


All that portion of subparas. 1(a)(i), (iii), 1(b)(i), (iii), 1(€)(i), Giii), 11D, (iii), 11)@), 
(iii), 1(£)G), Gil), 1(g)G), Gii), 1(h)G@), (iii) preceding clause (A) substituted by P.C. 
1983-1195, subsecs. 2(1) to 2(16), April 21, 1983, Canada Gazette, Part IJ, May. 11, 
1983, effective July 1, 1982. 


All that portion of paras. 2(a) and 2(b) preceding subpara. (i) substituted by P.C. 1983- 
1195, subsecs. 2(17) and 2(18), April 21, 1983, Canada Gazette, Part II, May 11, 1983, 
effective July 1, 1982. 


Schedule I substituted by P.C. 1983-1137, s. 5, April 14, 1983, Canada Gazette, Part II, 
April 27, 1983, effective January 1, 1982. 


Paras. 2(b), (c) substituted by P.C. 1981-1968, July 16, 1981, Canada Gazette, Part Il, 
August 12, 1981, effective July 1, 1981. 


SCHEDULE || — CAPITAL COST 
ALLOWANCES 


History: Schedule B was consolidated and retitled Schedule II, as of December 31, 
1977, by the Consolidated Regulations of Canada, chapter 945, proclaimed in force 
August 15, 1979, by P.C. 1979-1934, July 19, 1979, Canada Gazette, Part Il, August 8, 
1979. 


Class 1 — (4 per cent) 
[Reg. 1100(1)(a)(i), 1100(1)(za.1), (zc)(i)(A), (B)] 

Property not included in any other class that is 

(a) a bridge; 

(b) a canal; 

(c) a culvert; 

(d) a dam; 

(e) a jetty acquired before May 26, 1976; 

(f) a mole acquired before May 26, 1976; 
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Cl. 3 (5 per cent) Cl. 3 


(g) a road, sidewalk, airplane runway, parking area, storage area 
or similar surface construction, acquired before May 26, 1976; 


(h) railway track and grading, including components such as 
rails, ballast, ties and other track material, Te 


(i) that is not part of a railway system, or — 
(ii) that was acquired after May 25, 1976; 


(i) railway traffic control or signalling equipment, acquired after 
May 25, 1976, including switching, block signalling, interlock- 
ing, crossing protection, detection, speed control ‘or retarding 


equipment, but not including property that is principally elec- | 


tronic equipment or systems software therefor; 
(j) a subway or tunnel, acquired after May 25, 1976. 


(k) electrical generating equipment (except as specified else- 
where in this Schedule); 


(1) a pipeline, other than 
(i) a pipeline that is gas or oil well equipment, and 
(ii) a pipeline that is for oil or natural gas if the Minister, in 
consultation with the Minister of Natural Resources, is or has 
been satisfied that the main source of supply for the pipeline 


is or was likely to be exhausted within 15 years after the date 
on which the operation of the pipeline commenced; 


(m) the generating or distributing equipment and plant (includ- 
ing structures) of a producer or distributor of electrical energy; 


(n) manufacturing and distributing equipment and plant (includ- 
ing structures) acquired primarily for the production or distribu- 
tion of gas, except ; 
(i) a property acquired forthe purpose of producing or dis- 
tributing gas that is normally distributed in portable 
containers, 


(ii) a property acquired for the purpose of processing natural 
gas, before the delivery of such gas to a distribution system, 
or 
(iii) a property acquired for the purpose of producing oxygen 
or nitrogen; 
(0). the distributing equipment and plant (including structures) of 
a distributor of water; 5] 


(p) the production and distributing equipment and plant (includ- 
ing structures) of.a distributor of heat; or 


(q) a building or other structure, or.a part of it, including any 
, component parts such as electric wiring, plumbing,. sprinkler 
systems, air-conditioning equipment, heating equipment, light- 
ing fixtures, elevators and escalators (except property described 
in any of paragraphs (k) and (m) to (p) of this Class or in any of 
paragraphs (a) to (e) of Class 8). 
Related Provisions [Cl. 1]: Reg. 1100(1)(a.1) — Additional 6% allowance where 
building used in manufacturing or processing and election made; Reg. 1100(1)(a.2) — 
Additional 2% allowance for non-residential use where election made; Reg. 
1101(5b.1) — Election for separate class for eligible non-residential building; Reg. 
1101(Se), (5e.1) — Separate classes; Reg. 4600(1)(a), 4600(2)(a) — Qualified property 
for investment tax credit; Reg. 4601(a)(i), (ii) — Qualified transportation equipment; 
Reg. 4604(1)(a), 4604(2)(a) — Approved project property; Reg. Sch. II:Cl. 7(k) — 
Pumping or compression equipment for CO2 pipeline; Reg. Sch. II:Cl. 43.1 — Energy 
generation property; Reg. Sch. II:Cl. 47 — Electricity transmission equipment, Reg. 
Sch. II:Cl. 49 — Pipeline. 
History: Para. (1) amended by P.C. 2006-439, s. 8, June 1, 2006, Canada Gazette, Part 
II, June 14, 2006, deemed in force on February 23, 2005. 
Para. (q) amended by P.C. 2005-2186, s. 7, November 22, 2005, Canada Gazette, Part 
II, December 14, 2005, applicable to. property acquired after 1987. 
Para. (k) amended by P.C. 1997-1033, s. 6, July 25, 1997, Canada Gazette, Part Il, 
August 20, 1997, applicable to property acquired after 1987. i 
Paras. (k) to (q) added by P.C. 1989-2464, s. 10, December 14, 1989, Canada Gazette, 
Part I, January 3, 1990, applicable in respect of property acquired after 1987. 


Definitions [Cl. 1]: “building” — Reg 1102(5), (5.1); “class” — Reg. 1102 (1)-(3), 
(14), (14.1); “‘gas or oil well equipment” — Reg. 1104(2); “Minister”, “property” — 
ITA 248(1); “railway system” — Reg. 1104(2); “structure” — Reg 1102(5), (5.1); 
“systems software” — Reg. 1104(2). 

Interpretation Bulletins: IT-79R3: CCA — Buildings or other structures; IT-195R4: 


Rental property — CCA restrictions; IT-304R2: Condominiums; IT-367R3: CCA — 


multiple-unit residential buildings (archived); IT-476R: CCA — Equipment used in pe- 
troleum and natural gas activities; IT-482R: Pipelines. 


‘Class 2— (6 per cent) 
[Reg. 1100(1)(a)(i)] 


Property that is 


(a) electrical generating equipment (except as specified else- 
where in this Schedule); 


(b) a pipeline, other than gas. or oil well equipment, unless, in 
the case of a pipeline for oil or natural gas, the Minister in con- 
sultation with the Minister of Energy, Mines and Resources, is 
or has been satisfied that the main source of supply for the pipe- 
line is or was likely to be exhausted within 15 years from the 
date on which operation of the pipeline commenced; 


(c) the generating or distributing equipment and plant (including 
structures) of a producer or distributor of electrical energy, ex- 
cept a property included in Class 10, 13, 14, 26 or 28; 


(d) manufacturing and distributing equipment and plant (includ- 
ing structures) acquired primarily for the production or distribu- 
tion of gas, except 


(i) a property included in Class 10, 13 or 14 


(ii) a property acquired for the purpose of producing or dis- 
tributing gas. that is normally. distributed in portable 
containers, 


(ili) a property acquired for the purpose of processing natural 
gas, before delivery of such gas to a distribution system, or 


(iv) a property acquired for the purpose of producing oxygen 
or nitrogen; 


(e) the distributing equipment and plant (including structures) of 
a distributor of water, except a property included in Class 10, 13 
or 14; or 


(f) the production and distributing equipment and plant (includ- 
ing structures) of a distributor of heat, except a property in- 
cluded in Class 10, 13 or 14 


acquired by the taxpayer 
(g) before 1988, or 
(h) before 1990 


(i) pursuant to an obligation in writing entered into by the 
taxpayer before June 18, 1987, 


(11) that; was under-construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(iii) that is machinery or equipment that is a fixed .and inte- 
gral part of a building, structure, plant facility or other pro- 
perty that was under construction by or on behalf of the tax- 
_ payer on June 18, 1987. 
Related Provisions: Reg. 1101(5i) — Separate class for certain pipelines; 1103(2), 
4600(2)(a) — Qualified property for investment tax credit; 4604(2)(a) — Approved 
project property; Reg. Sch. I:Cl. 43.1 — Energy’ generation property; Reg. Sch. II:Cl: 
49 — Pipeline, 
History: All that portion following para. (f): added by P.C. 1989-2464, s. 11, Decem- 
ber 14; 1989, Canada Gazette, Part II, January 3;:1990, applicable in respect of pro- 
perty acquired after 1987. 


Subpara. (d)(iii) ‘substituted and (d)(iv)' added by P.C. 1986-2590, s. 20, November 20, 
1986, Canada Gazette, Part Il, December 10, 1986, applicable to property acquired 
after April 3, 1985. 

Subpara. (d)(iii) substituted by P.C. 1985-890, s. 1, March 21, 1985, Canada Gazette, 
Part II, April 3, 1985, applicable to property acquired after April 3, 1985. 

Para. (c) substituted by P.C. 1979-1488, s. 2, May 17, 1979, Canada Gazette, Part II, 
June 13, 1979. 

Definitions [Cl. 2]: “building” — Reg 1102(5), (5.1); “gas or oil well equipment” — 
Reg. 1104(2); “Minister”, “property” — ITA 248(1); “structure” — Reg 1102(5), (5.1); 
“taxpayer” —ITA 248(1); “writing” — Interpretation Act 35(1). 


Class 3 — (5 per cent) 
[Reg. 1100(1)(a)(iii), 1100(1)(sb), (za.2), (zc)(i)(C)] 
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Property not included in any other class that is 


(a) a building or other structure, or part thereof, including com- 
ponent parts such as electric wiring, plumbing, sprinkler sys- 
tems, air-conditioning equipment, heating equipment, lighting 
fixtures, elevators and escalators, acquired by the taxpayer 

(i) before 1988, or 

(ii) before 1990 


(A) pursuant to an obligation in writing La into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is a component part ofa building that. was under 
construction by. or on behalf of the taxpayer on June 18, 
1987; 


(b) a breakwater; 
(c) a dock; 

(d) a trestle; 

(e) a windmill; 
(f) a wharf; 


(g) an addition or alteration, made during the period that is after 
March 31, 1967 and before 1988, to'a building that would have 
been included in this class during that period but for the fact that 
it was included in Class 20; 


(h) a jetty acquired after May 25, 1976; 
(i) a mole acquired after May 25, 1976; 


(j) telephone, telegraph or data communication equipment, ac- 
quired after May 25, 1976, that is a wire or cable; © 


(k) an addition or alteration, other than an addition or alteration 
described in paragraph (k) of Class 6, made after 1987, to a 
building included, in whole or in part, 


(1) in this class, 
(ii) in Class 6 by virtue of subparagraph (a)(viii) thereof, or 
(iii) in Class 20, 


to the extent that the aggregate cost of all such additions or alter- 
ations to the building does not exceed the lesser of 


(iv) $500,000, and 


(v) 25 per cent of the aggregate of the amounts that would, 
but for this paragraph, be the capital cost of the building and 
any additions or alterations thereto included in this class or 
Class 6 or 20; or 


(1) ancillary to a wire or cable referred to in paragraph (j) or 
Class 42 and that is supporting equipment such as a pole, mast, 
tower, conduit, brace, crossarm, guy or insulator. 


Related Provisions: Reg. 1101(5e.2), (Sf) — Railway trestles — separate classes; 
Reg. 1102(15)(a), 1103(2f); Reg. 4600(1)(a) — Qualified property for investment tax 
credit; Reg. 4601(a)(ii) — Qualified transportation equipment; Reg. 4604(1)(a) — Ap- 
proved project property; Reg. Sch. II:Cl. 42 — Fibre optic cable or telecom ‘cable. 


History: Para. (j) substituted, (1) added, by P.C. 1994-139, s. 17, January 27, 1994, 
Canada Gazette, Part Il, February 9, 1994, applicable to property acquired by a tax- 
payer after December 23, 1991, other than property acquired pursuant to an agreement 
in writing entered into by the taxpayer before December 24, 1991, except that 


(a) where the taxpayer so'elects in a letter that is filed with the Minister of National 
Revenue on or before August 8, 1994 or in a letter that is attached to the taxpayer’s 
return of income filed in accordance with s. 150 of the Income! Tax Act for the 
taxpayer’s first taxation year ending after December 23, 1991, those provisions 
apply to property acquired by the taxpayer after the beginning of that year; 


(b) with respect to property acquired before December 24, 1991 in respect of 


which an election referred to in para. (a) applies, para. (1) shall be read without 
reference to the words “or Class 42” and Schedule II shall be read nese refer- 
ence to Class 42; and 


(c) with respect to property acquired after December 23, 1991 and before February 
9, 1994, para. (1) shall be read without reference to the words “or Class 42”. 


Para. (a) substituted, (k) added, by P.C. 1989-2464, subsecs. 12(1), (3), December 14, 
1989, Canada Gazette, Part II, January 3, 1990, applicable «in respect of property ac- 
quired after 1987. 


Income Tax Regulations, Schedule II 


Para. (g) substituted by subsec. 12(2) of the said P.C. 1989-2464, applicable in respect 
of property acquired after 1978. 

Para. (g) substituted by P.C. 1978-3768, s. 2, December 14, 1978, Canada Gazette, 
Part II, December 27, 1978, effective January 1, 1979. 

Definitions [Cl. 3]: “amount” —ITA 248(1); “building” — Reg 14025), 0: 1); 
“class” — Reg. 1102 (1)-(3), (14), (14.1); “property” —ITA 248(1); “structure” — 
Reg 1102(5), (5.1); “taxpayer” —ITA 248(1); “telegraph” — Interpretation Act 36; 
“writing” — Interpretation Act 35(1). 

Interpretation Bulletins: IT-79R3; CCA — buildings or other structures; IT-195R4: 
Rental property —CCA restrictions; IT-367R3: CCA— multiple-unit residential 
buildings: (archived). 


Class 4— (6 per cent) 
[Reg. 1100(1)(a)(iv)] 


Property that would otherwise be included in another class in this 
Schedule that is 


(a) a railway system or a part thereof, except automotive equip- 
ment not designed to run on rails or tracks, that was acquired 
after the end of the taxpayer’s 1958 taxation year and before 
May 26, 1976; or 


(b) a tramway or trolley bus system or a part thereof, except pro- 
perty included in class 10, 13 or 14. 
Related Provisions: Reg. .1102(10)(a), 1103(2), 1104(2)“tramway: or trolley bus 
system’’. 
Definitions [Cl. 4]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1); “railway system” — Reg. 1104(2); “taxation year” —ITA 249; “taxpayer” — 
ITA 248(1); “tramway or trolley bus system” — Reg. 1104(2). 


Class 5 — (10 per cent) 
[Reg. 1100(1)(a)(v)] 


Property. that is 


(a) a chemical pulp mill or ground wood pulp mill including 
buildings, machinery and equipment, but not including hydro- 
electric power plants and their equipment, or 


(b) an integrated mill producing chemical pulp or ground wood 
pulp and manufacturing therefrom paper, paper board or pulp 
board, including buildings, machinery and equipment, but not 
including hydro-electric power plants and their equipment, 


but not including any property that was acquired after the end of the 
taxpayer’s 1962 taxation year. 


Definitions [Cl. 5]: “building” — Reg 1102(5), (5.1); 
“taxation year’ —ITA 249; “taxpayer” — ITA 248(1). 


“property” — ITA 248(1); 


Class 6 — (10 per cent) 
[Reg. 1100(1)(a)(vi), 1f0bCL yb (zc)(i(D)] 


Property not included in any other class ‘that is 
(a) a building of 
(i) frame, 
(ii) log, 
(iii) stucco on frame, 
(iv) galvanized iron, or 
(v) corrugated metal, 


construction, including component parts such as electric wiring, 
plumbing, sprinkler systems, air-conditioning equipment, heat- 
ing equipment, lighting fixtures, elevators and escalators, if the 
building 


(vi) is used by the taxpayer for the purpose of gaining or pro- 
ducing income from farming or fishing, 


(vii) has no footings or any other base support below ground 
level, 


(viii) was acquired by the taxpayer before 1979 and.is.not.a 
building described in subparagraph (vi) or (vii), 
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Cl. 8 — (20 per cent) 


(ix) was acquired by the fe ie after 1978 under cireum- 


stances ‘such that 


(A) he. was obligated to acquire the iruldins: peta the 


terms of an agreement.in. writing entered into: before 
1979, and 


(B) the installation of Foutifies or any other isd support 
of the building was commenced before 1979, or 


(x) was acquired by the taxpayer after 1978 under circum- 
stances such that 


(A). he.commenced. construction. of the Sneha before 
1979, or 


(B) the construction of the building was commenced 


under the terms of an agreement in writing entered into by 
him before 1979, and 


the installation of footings or.any other, base support of the 
building was commenced before 1979; 


(b) a wooden breakwater; 

(c) a fence; 

(d) a greenhouse; 

(e) an oil or water storage tank; 

(f) a railway tank car acquired before Max 26, 1976; 
(g) a wooden wharf; . 


(h) an aeroplane hangar acquired after the end of the taxpayer’s 
1958 taxation year; 


(i) an addition or alteration, made 


(A) during the period that is after March 31, 1967 and before 
1979, or 


(B) after 1978 af the taxpayer was obligated to have it made 
under the terms of an agreement in writing entered into 
before 1979, 


to a building that would. have been included in this class during 
that period but for the fact that it was included in Class 20; 


(j) a railway locomotive that is acquired after May 25, 1976.and 
before February 26, 2008 and that is not an automotive railway 
Car; 4 


(k) an addition or alteration, made after 1978 to a building in- 
cluded: in this ‘class’ by: virtue of subparagraph (a)(viii), to the 
extent that the aggregate’ cost of all such additions ‘and altera- 
tions to the building does not exceed $100,000. 
Related Provisions: Reg. 1102(15)(a), 1103(2f); Reg. 4600(1)(a) — Qualified pro- 
perty for investment tax credit; Reg. 4601(b)(i) — Qualified transportation equipment; 
Reg. 4604(1)(a) — Approved project property; Ree, Sch. II:Cl. 10(y) — New railway 
locomotive... 
History: Para. (j) amended by P.C. 2009-660, s. 5, April 30, 2009, Canada Gaznie, 
Part II, May 13, 2009, applicable in respect of property acquired after February 25, 
2008. 
Subpara. (a)(v) substituted by P.C. 1994-139, s. 18, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1989 et seg. with respect to property acquired 
after 1987. 
All that portion of para. (a) following subpara. (v) substituted by P.C. 1978- 3768, sub- 
sec. 3(1), December 14, 1978, Canada: Ganga) ‘Part II, December 27, 1978, effective 
January 1, 1979. 
Para. (i) substituted by P.C. 1978-3768, subsec. 3(2), December 14, 1978, Canada Ga- 
zette, Part Il, December 27, 1978, effective January 1,:1979. 
Para. (k) added by P.C, 1978-3768, subsec. 3(3), December 14, 1978, Canada Gazette, 
Part II, December 14, 1978, effective January 1, 1979. 
Definitions [Cl. 6]: “building” — Reg 1102(5), (5.1); “class” — Reg. 1102 (1)-(3), 
(14), (14:1); “farming”, “fishing”, “property” — ITA 248(1); “taxation year” — ITA 
249; “taxpayer” —ITA 248(1); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins: IT-79R3: CCA’ — buildings or‘other structures; IT-195R4: 
Rental property —CCA restrictions; IT-367R3:,CCA — multiple-unit residential 
buildings (archived); IT-476R: CCA — Equipment used in yates and natural gas 
activities. 


Class 7 — (15 per cent) 
[Reg. 1100(1)(a)(vii)] ©" 


Reg. 
Cl. 8(b)(i) 


Property that is 
(a) ‘a canoe or rowboat; 
(b) a scow; 
(c) a vessel, but not including a vessel 
(i) of a separate class prescribed by subsection 1101(2a), or 
(ii) included in Class 41; 


(d) furniture, fittings and equipment attached to a property in- 
cluded in this class, but not including radiocommunication 
equipment; 


(e€) a spare engine for a property included in this class; 
(f) a marine railway; 


(g) a vessel under ‘construction, other than a vessel included in 
Class 41; 


(h) subject to an election made under subsection 1103(2i), pro- 
perty acquired after February 27,2000 that is 


(i) a rail suspension device designed to carry trailers that are 
designed to be hauled on both highways and railway tracks, 
or ; 


(11) a railway car; 
(i) property that is acquired after February 27, 2000 (other than 
property included in paragraph (y) of Class 10), that is a railway 
locomotive and that is not an automotive railway car; 

_Q) pumping or compression equipment, including equipment an- 
cillary to pumping and compression equipment, acquired after 
February 22, 2005 if the equipment pumps or compresses petro- 
leum, natural gas or a related hydrocarbon for the purpose of 

}moving it 

(i) through a transmission pipeline, 
(ii) from a transmission pipeline to a storage facility, or 
(iil) toa transmission pipeline from a storage facility; or 


(k) pumping or compression equipment that is acquired after 
February 25, 2008, including equipment ancillary to pumping 
and compression equipment; that is on a pipeline and that pumps 
or compresses carbon dioxide for the purpose. of moving it 
through the pipeline. 
Related Provisions: ITA 13(13), Reg. 1101(2)—-(2b) — Separate class for certain 
Class 7 property; ITA 13(16) — Election on disposition of vessel; Reg. 1101(S5u) — 
Election for separate class for property in 7() or (k); Reg. 1103(2i) — Election to in- 
clude Class 7(h) property in Class 35; Reg. Sch. II:Cl. 10(y) — New railway 
locomotive. 


History: Para. (i) amended by P.C. 2009-660, subsec. 6(1), April 30, 2009, Canada 
Gazette, Part II, May 13, 2009, applicable in respect. of property acquired after Febru- 
ary 25, 2008. 


Para. (k) added by the said P.C.’ 2009-660, subsec. 6(2), applicable in respect of pro- 
perty acquired after February 25, 2008. 


Para. (j) added by P.C. 2006-439, s. 9, June 1, 2006, Canada Gazette, Part Il, June 14, 
2006, deemed in force on February 23, 2005. 


Paras: (h) and’ (i) added by P.C. 2005-2186, :s.'8, November 22; 2005, Canada Gazette, 
Part IJ, December 14, 2005; applicable to property acquired after February 27, 2000. 


Paras. (c), (g) substituted by P.C. 1989-2464, s. 13, December 14, 1989, Canada Ga- 
zette, Part II, January 3, 1990, applicable in respect of property acquired after 1987. 


Definitions [ClI. 7]: “class” — Reg. 1102C1)— (3), (14), (14.1); “prescribed”, “pro- 
perty” —ITA 248(1). 


Interpretation Bulletins: IT-267R2: CCA — vessels; IT-317R: Radio and television 
equipment; IT-476R: CCA — Equipment used in petroleum and natural gas activities. 


Class 8 — (20 per cent) 
[Reg..1100(1)(a)(viii), 1100(1)(sb), (zc)@)(E), CF)] 
Property not included in Class 1, 2, 7, 9, 11, 17 or 30 that is 

(a) a structure that is manufacturing or processing machinery or 
equipment; 
(b) tangible property attached to a building and acquired solely 
for the purpose of 

(i) servicing, supporting, or providing access to or egress 

from, machinery or equipment, 
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(ii) manufacturing or processing, or 
(iii) any combination of the functions described in subpara- 
graphs (i) and (ii); 
(c) a building that is a kiln, tank or vat, acquired for the purpose 
of manufacturing or processing; 


(d) a building or other structure, acquired after February 19, 
1973, that is designed for the purpose of preserving ensilage on 
a farm; 

(e) a building or other structure, acquired after February 19, 
1973, that is 


(i) designed to store fresh fruits or fresh vegetables at a con- 
trolled level of temperature and humidity, and 


(1i) to be used principally for the purpose of storing fresh 
fruits or fresh vegetables by or for the person or persons by 
whom they were grown; 


(f) electrical generating equipment acquired after May 25, 1976, 
if 
(i) the taxpayer is not a person whose business is the produc- 
tion for the use of or distribution to others of electrical 
energy, 
(ii) the equipment is auxiliary to the taxpayer’s main power 
supply, and 
(i11) the equipment is not used regularly as a source of 
supply; 
(g) electrical generating equipment, acquired after May 25, 
1976, that has a maximum load capacity of not more than 15 
kilowatts; 


(h) portable electrical generating equipment acquired after May 
25; 1976; 


(i) a tangible capital property that is not included in another 
class in this Schedule except 


(i) land or any part thereof or any interest therein, 

(ii) an animal, 

(ii) a tree, shrub, herb or similar growing thing, 

(iv) an oil or gas well, 

(v) a mine, 

(vi) a specified temporary access road of the taxpayer, 
(vii) radium, 

(vili) a right of way, 

(ix) a timber limit, 

(x) a tramway track, or 


(xi) property of a separate class prescribed by subsection 
1101(2a); 


(j) property not included in any other class that is radiocom- 
munication equipment acquired after May 25, 1976; 


(k) a rapid transit car that is used for the purpose of public trans- 
portation within a metropolitan area and is not part of a railway 
system; 

(1) an outdoor advertising poster panel or bulletin board; or 


(m) a greenhouse constructed of a rigid frame and a replaceable, 
flexible plastic cover. 


Related Provisions: Reg. 1100(1.13)(a)(i) — Furniture and equipment costing over 
$1 million subject to specified leasing property rules; Reg. 1101(51), (Sp), 1103(2g) — 
Separate class for certain equipment; Reg. 1102(15)(b), 1103(2a) — Election to include 
property in Class 8; 1104(2)— Definition of “specified temporary access road”; 
4600(2)(c) — Qualified property for investment tax credit; 4601(a)(iv), 4601(b)(ii), 
4601(c)(ii), 4601(e)(i), 4601(g) — Qualified transportation equipment; 4604(1)(a), 
4604(2)(c) — Approved project property; Reg. Sch. II Cl. 1(q) — Class 8(a)-(e) takes 
priority over Class 1(q); Reg. Sch. II:Cl. 30 — Television set-top boxes; Reg. Sch. 
II:Cl. 43.1 — Energy generation property; Reg. Sch. II:Cl. 46 — Data network infra- 
structure equipment; Reg. Sch. II:Cl. 49 — Pipeline; Interpretation Act 35(1) — Defi- 
nition of “radiocommunication”. 


History: The portion before para. (a) amended by P.C. 2005-2186, s. 9, November 22, 


2005, Canada Gazette, Part Il, December 14, 2005, applicable to property acquired 
after February 27, 2000. 


Income Tax Regulations, Schedule II 


Subparas. (i)(iv) and (i)(vi). of Class 8 amended by P.C. 1999-629, s, 12, April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to property acquired after 
March 6, 1996. 


The portion before para. (a) amended by P.C. 1997-1033, s. 7, July 25, 1997, Canada 
Gazette, Part II, August 20, 1997, applicable to property acquired after 1987. 


Para. (m) added by P.C. 1994-139, s. 19, January 27, 1994, Canada Gazette, Part II, 
February 9, 1994, applicable to 1989 et seq. with respect to property acquired after 
1987. 


That portion preceding para. (a) substituted, para. (1) added, by P.C. 1989-2464, s. 14, 
December 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of 
property acquired after 1987. 


Para. (k) added by P.C. 1985-2673, s. 1, August 28, 1985, Canada Gazette, Part II, 
September 18, 1985. 


Subpara. (i)(iv) substituted by P.C. 1980-3120, s. 1, November 13, 1980, Canada Ga- 
zette, Part II, November 26, 1980. 


Definitions [Cl. 8]: “building” — Reg 1102(5), (5.1); “business” —ITA 248(1); 
“capital property” — ITA 54, 248(1); “class” — Reg. 1102 (1)-(3), (14), (14.1); “oil or 
gas well”, “person”, “prescribed”, “property” — ITA 248(1); “railway system” — Reg. 
1104(2); “specified temporary access road” — Reg. 1104(2); “structure” — Reg 
1102(5), (5.1); “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-79R3: CCA — buildings and other structures; IT- 
283R2: CCA — Videotapes, videotape cassettes, films, computer software and master 
recording media (archived); IT-317R: Radio and television equipment; IT-472: Class 8 
property; IT-476R: CCA — Equipment used in petroleum and natural gas activities; 
IT-482R: Pipelines. 


Class 9 — (25 per cent) 
[Reg. 1100(1)(a)(ix)] 
Property acquired before May 26, 1976, other than property in- 
cluded in Class 30, that is 
(a) electrical generating equipment, if 


(i) the taxpayer is not a person whose business is the produc- 
tion for the use of or distribution to others of electrical 
energy, 


(ii) the equipment is auxiliary to the taxpayer’s main power 
supply, and 
(iii), the equipment is not used regularly as a source of 

supply, 

(b) radar equipment, 

(c) radio transmission equipment, 

(d) radio receiving equipment, 

(e) electrical generating equipment that has a maximum load ca- 

pacity of not more than 15 kilowatts, or 

(f) portable electrical generating equipment, 

and property acquired after May 25, 1976 that is 
(g) an aircraft; 
(h) furniture, fittings or equipment attached to an aircraft; or 


(i) a spare part for an aircraft, or for furniture, fittings or equip- 
ment attached to an aircraft. 


Related Provisions: Reg. 4600(2)(i) — Qualified property for investment tax credit; 
4601(f) — Qualified transportation equipment; 4604(2)(h) — Approved project; Inter- 
pretation Act 35(1) — Definition of “radio”. 


Definitions [CI. 9]: “business”, “person”, “property” — ITA 248(1); “radio” — Inter- 
pretation Act 35(1); “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-317R: Radio and television equipment. 


Class 10 — (30 per cent) 
[Reg. 1100(1)(a)(x), 1100(1)(ze)(i)(G)] 
Property not included in any other class that is 


(a) automotive equipment, including a trolley bus, but not 
including 


(i) an automotive railway car acquired after May 25, 1976, 
(ii) a railway locomotive, or 
(iii) a tramcar, 

(b) a portable tool acquired after May 25, 1976, for the purpose 


of earning rental income for short terms, such as hourly, daily, 
weekly or monthly, except a property described in Class 12, 
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Cl. 10 — (30 per cent) Cl. 10(@u)(i) 


(c) harness or stable equipment, 
(d) a sleigh or wagon, 
(e) a trailer, including a trailer designed to be hauled on. both 
highways and railway tracks, 
(f) general-purpose electronic data processing equipment and 
systems software for that equipment, including ancillary data 
processing equipment, acquired after May 25, 1976 and before 
March 23, 2004 (or after March 22, 2004 and before 2005 if an 
election in respect of the property is made under subsection 
1101(5q)), but not including property that is principally or is 
used principally as . 
(a) electronic process control or monitor equipment, 
(ii) electronic communications control equipment, — 
(iii) systems software for a property referred to in subpara- 
graph (4). or (ii), or 
(iv) data handling equipment unless it is ancillary to general- 
purpose electronic data processing equipment, 
(f-1) a designated underground storage cost, or 


(f:2) an unmanned telecommunication spacecraft designed to or- 
bit above the earth, 
and property (other than property included in Class 41 or 41.1 or 
property included in Class 43 that is described in paragraph (b) of 
that Class) that would otherwise be included in another Class in this 
Schedule, that is 
(g) a building or other structure (other than property described in 
paragraph (1) or (m)) that would otherwise be included in Class 
1, 3 or 6 and that was acquired for the purpose of gaining or 
producing income froma mine, except 
(i) a property included in Class 28, 
(ii) a property acquired principally for the purpose of gaining 
or producing income from the processing of ore from a min- 
eral resource that is not owned by the taxpayer, 
(iii) an office building not situated on the mine property, or 
(iv) a refinery that was acquired by the taxpayer 
(A) before November’ 8, 1969, or 
(B) after November 7, 1969 and that had been used before 
_.November 8, 1969 by any person with whom the taxpayer 
was not dealing at arm’s length; 
(h) contractor’s movable equipment, including portable camp 
buildings, acquired for use in a construction business or for lease 
to another taxpayer for use in that other taxpayer’s construction 
business, except a property included in 
(i) this Class by virtue of paragraph (1), 
(ii) a separate class prescribed by subsection 1101(2b), or 
(ii) Class 22 or 38; 
(i) a floor of a roller skating rink; 
(j) gas or oil well equipment; 
(k) property (other than a property included in Class, 28 or pro- 
perty described in paragraph (1) or (m)) that was acquired for the 
purpose of gaining or producing income from a mine and. that is 
(i) a structure that would otherwise be included in Class 8, or 
(ii) machinery or equipment, 
except a property acquired before May 9, 1972 for the purpose 
of gaining or producing income from the processing of ore after 
extraction from a mineral resource that is not owned by the 
taxpayer; 
(1) property acquired after the 1971 taxation year for the purpose 
of gaining or producing income from a mine’and providing ser- 
vices to the mine or to a community where a substantial propor- 
tion of the persons who ordinarily work at the mine reside, if 
such property is 
(i) an airport, dam, dock, fire hall, hospital, house, natural 
gas pipeline, power line, recreational facility, school, sewage 


2251 


disposal plant, sewer, street lighting system, town hall, water 
pipeline, water pumping station, water system, wharf or simi- 
lar property, 
(ii) a road, sidewalk, aeroplane runway, parking area, storage 
area or similar surface construction, or 
(iii), machinery or equipment ancillary to any of the property 
described in subparagraph (i) or (ii), 
but is not . 
(iv) a property included in Class 28, or 
(v) a railway not situated on the mine property; 
(m) property acquired after March 31, 1977, principally for the 
purpose of gaining or producing income from a mine, if such 
property is 
(i) railway track and grading including components such as 
rails, ballast, ties and other track material, . 
(ii) property ancillary to the track referred to in subparagraph 
(i) that is 
(A) railway traffic control or signalling equipment, in- 
cluding switching, block signalling, interlocking, crossing 
protection, detection, speed control or retarding equip- 
ment, or 
(B) a bridge, culvert, subway, trestle or tunnel, 
(ili) machinery or equipment ancillary to any of the property 
referred. to in subparagraph (i) or (ii), or 
(iv) conveying, loading, unloading or storing machinery or 
equipment, including a structure, acquired for the purpose of 
shipping output from the mine by means of the track referred 
to in subparagraph (i), . 
but is not | 
(v) property included in Class 28, or 
(vi) for greater certainty, rolling stock; 
(n) property that was acquired for the purpose of cutting and re- 
moving merchantable timber from:a timber limit and that will be 
of no further use to the taxpayer after all merchantable timber 
that the taxpayer is entitled to cut and remove from the limit has 
been cut and removed, unless the taxpayer has elected to include 
another property of this. kind in another class in this Schedule; 
(0) mechanical equipment acquired for logging operations, ex 
cept a property included in Class 7; : 
(p)'an access road or trail for the protection of standing timber 
against fire, insects or disease; 


(q) property acquired for a motion picture drive-in: theatre; 


(r) property included in \this class by» virtue of subsection 
1102(8) or (9), except a property included in Class 28; 


“(s) a motion picture film’ or video tape acquired after May 25, 


1976, except a property included in paragraph (w) or (x) or in 
Class 12; 
(t) a property acquired after May 22, 1979 that is designed prin- 
cipally for the purpose of 
(i) determining the existence, location, extent or quality of 
accumulations ‘of petroleum or natural gas, 
(ii) drilling oil or gas wells, or 
(iii) determining the existence, location, extent or quality of 
mineral resources, 
except a property included in a separate class prescribed by sub- 
section 1101(2b); 
(u) property acquired after 1980 to be used primarily in the 
processing in Canada of heavy crude oil recovered from a natu- 
ral reservoir in Canada to a stage that is not beyond the crude oil 
stage or its equivalent that is 
(i) property that would otherwise be included in Class 8 ex- 
cept railway rolling stock or a property described in para- 
graph (j) of Class 8, 
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Cl. 10(u)(ii) 


(ii) an oil or water storage tank, 


(iii) a powered industrial lift truck that would otherwise be 
included in paragraph (a), or 


(iv) property that would otherwise be included in paragraph 
(f); 


(v) property acquired after August 31, 1984 (other than property 
that is included in Class 30) that is equipment used for the pur- 
pose of effecting an interface between a cable distribution sys- 
tem and electronic products used by consumers of that system 
and that is designed primarily 


(i) to augment the channel capacity of a television receiver or 
radio, 


(ii) to decode pay television or other signals provided on a 
discretionary basis, or 


(ili) to achieve any combination of functions described in | 


subparagraphs (i) and (ii); 


(w) a certified production acquired after 1987 and before March 
1996; 


(x) a Canadian film or video production; or 


(y) a railway locomotive that is not an automotive railway car 
and that was not used or acquired for use for any purpose by any 
taxpayer before February 26, 2008. 


Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; Reg. 1100(1)(m) — Additional allowance — Canadian film or 
video production; Reg. 1100(1)(zg) — accelerated CCA for year 2000 compliant hard- 
ware; Reg. 1100(1.13)(a)(i) — Equipment in Cl. 10(f) costing over $1 million subject 
to specified leasing property rules; Reg. 1100(2)(a)(iii) — Half-year. rule inapplicable 
to property in para. 10(w); Reg. 1100(21), (21.1) — Certified films and video tapes; 
Reg. 1101(5a) — Separate class for spacecraft under Class 10(f.2); Reg. 1101(5k) — 
Separate class for property under Class 10(w); Reg. 1101(5k.1) — Separate class for 
certain property under Class 10(x); Reg. 1101(5p), 1103(2g) — Separate class for cer- 
tain equipment under Class 10(f); Reg. 1102(8)(c), 1102(9)(c) — Generating equip- 
ment; Reg. 1102(18), 1103(2e) — Townsite costs; Reg. 1102(19.1); (19.2) — Property 
incorporated into railway locomotive on refurbishment or reconditioning; Reg. 
1104(2) — Definitions; Reg. 1104(5), (6), (6.1) — Income from a mine; Reg. 1106 — 
Certificate for Class 10(x); Reg. 1205(1)(a)(vi)D); 1205(1)(b) — Earned depletion 
base; Reg. 1206(1)“enhanced recovery equipment’’(a), 1206(1)“processing property”, 
1206(1)“‘tertiary recovery equipment”; Reg. 4600(1)(b), 4600(2)(e), (g),; (h) — Quali- 
fied property for investment tax credit; Reg, 4601(a)(v), 4601(c)(i), (ii), 4601(d) — 
Qualified transportation equipment; Reg. 4604(1)(b), 4604(2)(d), (f, (g) — Approved 
project property; Reg. Sch. II Cl. 16(g) — Large trucks and tractors; Reg. Sch. II Cl. 
29(b)(iv) — Property in Class 10(f) used in M&P; Reg. Sch. II Cl. 41; Reg. Sch. II-:Cl. 
50 — Computers acquired after March 18,2007. 
History: The portion between paras. (f.2) and (g) amended by P.C. 2011-44, s..6, Feb- 
ruary 3, 2011, Canada Gazette, Part II, February 16, 2011, applicable to property ac- 
quired after March 18, 2007. 
The opening words of para. (v) amended by 2010, c. 25, s. 88, applicable in respect of 
taxation years that end after March 4, 2010. 
Para. (y) added by P.C. 2009-660, s. 7, April 30, 2009, ‘Canada Gazette, Part I, May 
13, 2009, applicable in respect of property acquired after February 25, 2008. 
The opening words of para. (f) of Class 10 amended by P.C. 2005-2286, s. 5, Decem- 
ber 6, 2005, Canada Gazette, Part Il, December 28, 2005, deemed in force on March 
23, 2004. 
Paras. (s) and (w) amended, para. (x) added, by P.C. 2005-698, s. 6, May 3, 2005, 
Canada Gazette, Part Il, May 18, 2005, applicable to 1995 et seq. 
That portion of Class 10 following para. (f.2) and preceding para. (g) substituted by 
P.C. 1994-230, s. 9, February 10, 1994, Canada Gazette, Part Il, February 23, 1994, 
applicable with respect to property. acquired after February 25, 1992. 
Para. (e) substituted by P.C. 1994-139, subsec. 20(1), January 27, 1994, Canada Ga- 
zette, Part Il, February 9, 1994, applicable with respect to property acquired after De- 
cember 23, 1991. 
That portion of para. (h) preceding subpara. (i) substituted by the said P.C. 1994-139, 
subsec. 20(2), applicable to property acquired after December 23, 1991, other than pro- 
perty acquired by a taxpayer before 1993 
(a) pursuant to an agreement in writing entered into by ne taxpayer before Decem- 
ber 24, 1991; or 
(b) that was under construction by or on behalf of the taxpayer on December 23%, 
1991. 
Para. (n) substituted by the said P.C. 1994-139, subsec. 20(3), applicable to 1986 er 
seq. 
That portion between para. (f.1) and subpara. (g)(i) substituted (para. (f.2) being ad- 
ded), and subpara. (h)(iii) substituted, by P.C. 1989-2464, s. 15, December 14, 1989, 


Income Tax Regulations, Schedule II 


Canada Gazette, Part Il, January 3, 1990, applicable in respect of property acquired 
after 1987. 


Para. (s) substituted and para. (w) added, by P.C. 1988-2795, subsecs. 4(1) and (2), 
December 22, 1988, Canada Gazette, Part Il, January 18, 1989. Para. (s) is applicable 
in respect of property acquired after 1987 and para. (w), in respect of property acquired 
after 1987 other than property 


(a) acquired after 1987 pursuant to an agreement in writing Raneresd into by the 
taxpayer before June 18, 1987 or pursuant to a prospectus, preliminary prospectus, 
registration statement or offering memorandum filed before June 18, 1987 with a 
public authority in Canada where the document was required to be filed before any 
trade in securities may commence; or 


(b) that is a film or tape acquired in 1988 that is part of a series of films or tapes 
where the series includes films or tapes that are included in Class 12 in Schedule II 
otherwise than by reason of this paragraph and the film or tape is produced at a 
fixed price or by reference to a formula under a production option agreement en- 
tered into by a licensed broadcaster or bona fide film or pr distributor before 
1988. 


Para. (v) added by P.C. 1986-2770, s. 13, December 11, 1986, Canada Gazette, Part I, 
effective commencing May 23, 1985. 


Para. (u) added by P.C. 1981-3329, s. 14, November 26, 1981, Canada Gazette, Part Il, 
December 9, 1981, effective January 1, 1981. 


Para. (f.1) added by P.C. 1980-3279, s. 4, December 4, 1980, Conia Gazette, Part II, 
December 24, 1980, effective December 12, 1979. 


Subpara. (g)(v) revoked, all that portion of para. (k) following subpara. (ii) substituted 
by P.C. 1980-288, January 25, 1980, Canada Gazette, Part II, February 13, 1980. 


Paras. (h) substituted, (t) added by P.C. 1979-1487, May 17, 1979, Canada Gazette, 
Part IJ, June 13, 1979. 


All that portion of para. (g) preceding subpara. (i) and all that portion of para. (k) pre- 
ceding subpara. (i) substituted, para. (m) added by P.C. 1978-344, subsécs.. 6(1)-(3), 
February 9, 1978, Canada Gazette, Part Il, February 22, 1978, effective after March 
31, LON 


Selected Cases [Cl. 10]: Cargill Lid. v. R., [1996] 3 C.T:C. 2023 (TCC) (Other uses 
of equipment did not derogate from hauling or transporting function). 


Definitions [Cl. 10]: “arm’s length” —ITA. 251(1); “building” — Reg. 1102(5), 
(5.1); “business” — ITA 248(1); “Canada” — ITA 255, Interpretation Act 35(1); “Ca- 
nadian film or video production” — Reg. 1106(4); “certified production” — Reg. 
1104(2); “class” — Reg. 1102 (1)}-(3), (14), (14:1); “‘designated underground storage 
cost”, “gas or oil well equipment”, “general-purpose electronic data processing equip- 
ment” — Reg. 1104(2); “income from a mine” — Reg. 1104(5), (6), (6.1)(a), (b); 
“mine” — Reg. 1104(6)(b); “mineral resource’, “office”, “oil or gas well”, “person”, 
“prescribed”, “property” —ITA 248(1); ‘ ‘radio” —Anterpretation Act 35(1); “struc- 
ture” — Reg 1102(5), (5.1); “systems software” — Reg. 1104(2); “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived); IT-306R2: Contractor’s 
movable equipment; IT-501: Logging assets. 


comers 


1.T. Technical News: 14 (millennium bug expenditures). 


Class 10.1 — (30 per cent) 
[Reg. 1100(1)(a)(x.1)] 


Property that would otherwise be included in Class 10 that is a pas- 
senger vehicle, the cost of which to the taxpayer exceeds $20,000 or 
such other amount as may be prescribed for the purposes of subsec- 
tion 13(2) of the Act. 


Related Provisions: Reg. 1101(1af) — Separate class; Ree AM: 5) — 50% CCA 
in year of disposition; Reg..7307 — Prescribed amount. 


History: Class 10.1 added by P.C. 1991-2272, s. 5, November 21, 1991, ‘Canada Ga- 
zette, Part Il, December 4, 1991, applicable to taxation years and fiscal periods com- 
mencing after June 17, 1987 that end after 1987. 


Definitions [CI. 10.1]: 
“taxpayer” — ITA 248(1). 


Interpretation Bulletins: IT-521R: Motor vehicle expenses claimed by self-em- 
ployed individuals; IT-522R: Vehicle, travel and sales expenses of employees. 


1.T. Technical News: 10 (1997 deduction limits and benefit rates for automobiles). 


“amount”, “passenger vehicle’, “prescribed”, , “property”, 


Class 11 — (35 per cent) 
[Reg. 1100(1)(a)(xi)] 


Property not included in any other class that is) used to’ earn rental 
income and that is 


(a) an electrical advertising sign owned by the manufacturer 
thereof, acquired before May 26, 1976; or 
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Cl. 


(b) an outdoor’ advertising poster panel or ‘bulletin “eee ac- 
quired by the taxpayer 


(i) before 1988, or 

(ii) before 1990 
(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, or 


(B) that was under construction by or on behalf of the tax- 
payer‘on June 18, 1987. 


History: Para. (b) substituted by P.C. 1989-2464, s. 16, December 14, 1989, Canada 
Gazette, Part I, January 3, 1990, applicable in respect of property acquired after 1987. 


Definitions [CI. 11]: “class” — Reg. 1102 (1)-(3), (4); (14.1); “property”, “tax 
payer” — ITA 248(1); “writing” — Interpretation Act 35(1). 


“~~ Class 12 — (100 per cent) 
[Reg. 1100(1)(a)(xii), 1100(1)(1)] 
Property not included in any other class that is _ 
(a) a book that is part of-a lending library; 
(b) chinaware, cutlery or other'tableware; 
(c) a kitchen utensil:costing less than 
(i) $100, if acquired before May 26, 1976, 
(a1) $200, if acquired. after May 25, 1976, and before May 2, 
2006, or : 
(iii) $500, if acquired after May 1, 2006; 
(d) a die, jig, pattern, mould or last; 
(e) a medical or dental instrument costing less than 
(i) $100, if acquired before May 26, 1976, 
, $200, if acquired after May 25, 1976, and before May 2, 
"2006, ‘or 
(iii) $500, if acquired after May 1, 2006; 


(f) a mine shaft, main haulage way or similar underground work 
designed for continuing use, or any extension thereof, sunk or 
constructed after the mine came into production, to the extent 
that the property was acquired washes 1988; 

(g) linen; 

(h) a tool (other than an electronic communication device or 
electronic data processing equipment that is acquired. after May 
1,,2006 and that can be used for a purpose other than any of 

measuring, locating and calculating) costing less than 
(i) $100, if acquired before May 26, 1976, 


(ii) $200, if acquired after May 25, 1976, and before May 2, 
2006, or 
(iii) $500, if acquired after May 1, 2006; 
(i) a uniform; 
(j) the cutting or shaping part in a machine; 
(k) apparel or costume, including accessories ‘used: therewith, 
used for the purpose of earning rental income; 
(1) a video tape acquired before May 26, 1976; 
(m) a motion picture film or video tape that 1 is a television com- 
mercial message; 
-(n) a certified feature film or certified production, 
(0) computer software acquired after May 25, 1976, but not in- 
_cluding systems software and PROPEENY that is deseribed.1 in, para- 
graph (s); 
(p) a metric scale ora scale deeigiad for ready conversion to 
metric weighing, acquired after March 31, 1977 and before 1984 
for use in a retail business and having a maximum weighing’ ca- 
pacity of 100. kilograms; 
(q) a designated overburden removal cost; or 


"\(r) a video-cassette, a video-laser disk or a:digital video disk, 
that is*acquired for the purpose of renting and that is not ex- 
pected to be rented to any one person for more ‘Cun 7 days in 
any 30-day period; 


Reg. 
13 Cl. 13 


and property that’ would otherwise’ be included in’ another cee in 
this Schedule that is 


(s) acquired by ,the taxpayer after August 8, 1989 and before 
1993, for use in a business of selling goods or providing services 
to consumers that is carried on in Canada, or for lease to another 
taxpayer for use by that other taxpayer in‘sucha busifiess; and 
that’ is 


(i) electronic bar code scanning equipment designed to read 
bar codes applied to’ goods held ie sale in the ordinary 
course of the business, 


(1i) a cash register or similar sales recording device designed 
with the capability of calculating and recording sales tax im- 
posed by more than one jurisdiction in respect of the same 
sale, 


(iii) equipment or computer: Bole are that is designed to con- 
vert a cash register or similar sales recording device to one 
having the capability of calculating and recording sales tax 
imposed by more than one jurisdiction i in pPEeet of the same 
sale, or 


(iv) electronic equipment or computer software that is ancil- 
lary to property described in suvparagraph (i), (ii) or iii) and 
all or substantially all the use of which is in conjunction with 
that property. 
Related Provisions: ITA 127.52(1)(c) — Add-back of CCA on film properties for 
minimum tax purposes; ITA 237.1 — Tax shelters; Reg. 1100(1)(zg), (zh) — acceler- 
ated CCA for year 2000 compliant software; Reg. 1100(2)(a)(iii) — Half-year rule’ ap- 
plies to some Class 12 property; Reg. 1100(20.1) — Limitation on CCA claim for com- 
puter software tax. shelter property; Reg..1100(21), (21.1) — Certified films and video 
tapes; Reg. 1101(S5r) — Separate class for all computer tax, shelter, property; Reg: 
1104(2), (7) — Definitions; Reg. Sch. II:Cl. 52 — Software acquired from Jan. 28/09 
to Jan. 31/10 (100% with no half-year rule). 
History: Subparas. (c)(ii), (e)(ii) amended, (c)(iii), (e)(iii) added, by P.C. 2011-935, 
subsecs. 2(1), (2), September 22, 2011, Canada Gazette, Part II, October 12, 2011, 
deemed to have come into force on May 2, 2006. 
Para. (h) amended. by the said P.C. 2011-935; subsec: 2(3), deemed to have come into 
force on May 2, 2006. 
Para. (0) amended by P.C. 2010-548, s. 29, April 29, 2010, Canada Gazette, Part Il, 
May 12, 2010, in force on’ May 12, 2010. 
Para. (r) amended by P.C. 2005-698, s. 7, May 3, 2005, Canada Gazette, Part II, May 
18, 2005, applicable to property acquired after December 12; 1995. 
Para. (f) substituted by P.C. 1990-2780,'s. 14, December 20, 1990, Canada Gazette, 
Part II, January 16, 1991, applicable to 1988 ef seq. 
Para. (0) amended, and all that portion of Cl. 12 following para. (r) added, by P.C. 
1990-2067, s. 2, September 27, 1990, Canada Gazette, Part I, October 10, 1990. 
Para. (n) substituted by P.C. 1986-477, s. 3, February 27, 1986, Canada-Gazeite, Part 
II, March 19, 1986, applicable in respect of a motion ‘picture film or video tape, the 
principal photography or taping of which commenced after 1985. 
Para. (r) added by P.C. 1985-2277, s. 20, July 24, 1985, Canada Gazette, Part I, Au- 
gust 7, 1985. 
Para. (p) substituted by P.C. 1981-733, s. 2, March 19, 1981, Canada Gazette, Part I, 
April 8, 1981. 
Para. (q) added by P.C: 1979-1487, s. 5; May 17,1979, Canada Gazette, Part II, June 
13, 1979, effective for the period commencing November 17, 1978. 
Para. (p) added by,P.C,. 1978-344, s..7, February 9,1978, Canada Gazette, Part II; 
February 22, 1978, effective after March 31, 1977. 
Selected Cases [Cl. 12]: Campbell’s Concrete Ltd, v..R., [2001] 1 C.T.C..2013 
(TCC) (Relative permanency of moulds did not affect classification). 
Definitions (Cl. 12]: “business” —ITA 248(1); “Canada” —ITA 255, Interpretation 
Act 35(1); “certified feature. film”, “certified production” — Reg. 1104(2); “class” — 
Reg. 1102 (1)-(3), (14), (14.1); “computer software”, “designated overburden removal 
cost” — Reg. 1104(2); “mine” — Reg: 1104(7)(a); “person”, “property” — ITA 
248(1); “systems ‘software” — Reg. 1104(2); “taxpayer” — ITA’ 248(1); “television 
commercial message” — Reg. 1104(2). 
Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived); IT-422: Definition of tools; 
IT-441: Certified feature productions (archived). 
1.T. Technical News: 12. (millennium bug expenditures); 14 (millennium bug 
expenditures). ‘ 


Class 13 
[Reg::1100(1)(b), Schedule TI] 
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Cl. 13 


Property that is a leasehold interest and property acquired by a tax- 
payer that would, if that property had been acquired by a person 
with whom the taxpayer was not dealing at arm’s length at the time 
the property was acquired by the taxpayer, be a leasehold interest of 
that person, except 


(a) an interest in minerals, petroleum, natural gas, other related 
hydrocarbons or timber and property relating thereto or in re- 
spect of a right to explore for, drill for, take or remove minerals, 
petroleum, natural gas, other related hydrocarbons or timber; 


(b) that part of the leasehold interest that is included in another 
class in this Schedule by reason of subsection 1102(5) or (5.1); 
or 


(c) a property that is included in Class 23. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 13 
property; Reg. 1700(4) — CCA — Farming/fishing property owned since before 1972: 
leasehold interests. 


History: That portion of Class 13 preceding para. (a), and para. (b), substituted by P.C. 
1994-139, s. 21, January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applica- 
ble to property acquired after December 23, 1991, other than property acquired by a 
taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 
ber 24, 1991, or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 
Definitions [Cl. 13]: “arm’s length” —ITA 251(1); “class” — Reg. 1102 (1)-(3), 
(14), (14.1); “mineral” — Reg. 1104(3); “person”, “property” —ITA 248(1); “re- 
lated” — ITA 251(2)-(6); “taxpayer” — ITA 248(1). 
Interpretation Bulletins: IT-195R4: Rental property — CCA restrictions; IT-324: 
Emphyteutic lease (archived). 


Class 14 
[Reg. 1100(1)(c) — apportioned over the life of the property 
(see also Class 44)] 


Property that is a patent, franchise, concession or licence for a lim- 
ited period in respect of property, except 


(a) a franchise, concession or licence in respect of minerals, pe- 
troleum, natural gas, other related hydrocarbons or timber and 
property relating thereto (except a franchise for distributing gas 
to consumers or a licence to export gas from Canada or from a 
province) or in respect of a right to explore for, drill for, take or 
remove minerals, petroleum, natural gas, other related hydrocar- 
bons or timber; 


(b) a leasehold interest; 
(c) a property that is included in Class 23; 
(d) a licence to use computer software; or 


(e) a property that is included in Class 44. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 14 
property; Reg. 1103(2h) — Election for patent to be in Class 14 instead of Class 44; 
Reg. Sch. II Cl. 44 — Patent or right to use patented information. 


History: Para. (e) added by P.C. 1994-231, s. 4, February 10, 1994, Canada Gazette, 
Part II, February 23, 1994, applicable to property acquired after April 26, 1993. 


Para. (d) added by P.C. 1983-3411, s. 2, November 3, 1983, Canada Gazette, Part II, 
November 23, 1983, applicable in respect of property acquired after May 25, 1976. 


Definitions [Cl. 14]: “Canada” —ITA 255, Interpretation Act 35(1); “computer 
software” — Reg. 1104(2); “mineral” —Reg. 1104(3); “property” —ITA 248(1); 
“province” — Interpretation Act 35(1); “related” — ITA 251(2)-(6). 

Interpretation Bulletins: IT-143R3: Meaning of eligible capital expenditure; IT- 
283R2: CCA — Videotapes, videotape cassettes, films, computer software and master 
recording media (archived); IT-477: Patents, franchises, concessions and licences. 


Class 15 
[Reg. 1100(1)(f)] 


Property that would otherwise be included in another class in this 
Schedule and that 


(a) was acquired for the purpose of cutting and removing mer- 
chantable timber from a timber limit, and 


Income Tax Regulations, Schedule II 


(b) will be of no further use to the taxpayer after all merchanta- 
ble timber that the taxpayer is entitled to cut and remove from 
the limit has been cut and removed, 


except 


(c) property that the taxpayer has, in the taxation year or a pre- 
ceding taxation year, elected not to include in this class, or 


(d) a timber resource property. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 15 
property; Reg. 4604(2)(g) — Approved project property; Reg. Sch. [IV — Class 15 
CCA. 


History: Class 15 substituted by P.C. 1994-139, s. 22, January 27, 1994, Canada Ga- 
zette, Part II, February 9, 1994, applicable to 1986 et seq. 


Definitions [Cl. 15]: “class” — Reg. 1102 (1)+(3), (14), (14.1); “property” —ITA 
248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1); “timber resource pro- 
perty” —ITA 13(21), 248(1). 


Interpretation Bulletins: IT-501: Logging assets. 


Class 16 — (40 per cent) 
[Reg. 1100(1)(a)(xiii)} 


Property acquired before May 26, 1976 that is 
(a) an aircraft, 
(b) furniture, fittings or equipment attached to an aircraft, or 
(c) a spare part for a property included in this class, 
property acquired after May 25, 1976 that is 
(d) a taxicab, 
property acquired after November 12, 1981 that is 
(e) a motor vehicle that 
(i) would be an automobile as that term is defined in subsec- 


tion 248(1) of the Act, if that definition were read without 
reference to paragraph (d) thereof, 


(ii) was acquired for the purpose of renting or leasing, and 


(iii) is not expected to be rented or leased to any person for 
more than 30 days in any 12 month period, 


property acquired after February 15, 1984 that is 
(f) a coin-operated video. game or pinball machine, 
and property acquired after December 6, 1991 that is 


(g) a truck or tractor designed for hauling freight, and that is 
primarily so used by the taxpayer or a person with whom the 
taxpayer does not deal at arm’s length in a business that includes 
hauling freight, and that has a “gross vehicle weight rating” (as 
that term is defined in subsection 2(1) of the Motor Vehicle 
Safety Regulations) in excess of 11,788 kg. 


Related Provisions: Reg. 4601(c)(i)(A) — Qualified transportation equipment. 


History: All that portion of Class 16 following para. (d) substituted, para. (g) added, 
by P.C. 1994-139, s. 23, January 27, 1994, Canada Gazette, Part II, February 9, 1994, 
applicable to taxation years and fiscal periods commencing after June 17, 1987 that end 
after December 31, 1987, except that all that portion following para. (e), in its applica- 
tion before December 7, 1991, shall be read as follows: 


and property acquired after February 15, 1984 that is 
(f) a coin-operated video game or pinball machine. 


Para. (€) substituted by P.C. 1991-2272, s. 6, November 21, 1991, Canada Gazette, 
Part II, December 4, 1991, applicable to taxation years and fiscal periods commencing 
after June 7, 1987 that end after 1987. 


All that portion following para. (d) substituted by P.C. 1985-2277, s. 21, July 24, 1985, 
Canada Gazette, Part II, August 7, 1985. 


All that portion of Class 16 of Schedule II following para. (c) substituted by P.C. 1983- 
1083, s. 4, April 14, 1983, Canada Gazette, Part II, April 27, 1983, applicable in re- 
spect of property (other than property described in Class 31 of Schedule II or paragraph 
(n) of Class 12 of that schedule) acquired or disposed of after November 12, 1981, 
property described in the said Class 31 acquired or disposed of after 1981 and property 
described in paragraph (n) of the said Class 12 acquired or disposed of after 1982. 


Definitions [Cl. 16]: “arm’s length” — ITA 251(1); “automobile”, “business” — ITA 
248(1); “class” — Reg. 1102 (1)-(3), (14), (14.1); “month” — Interpretation Act 


7 6 


35(1);. “motor vehicle”, “person”, “property”, “taxpayer” — ITA 248(1). 
Interpretation Bulletins: IT-317R: Radio and television equipment. 
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Cl. 20 — (20 per cent) 


Class 17 — (8 per cent) 
[Reg. 1100(1)(a)(xiv)] 


Property that would otherwise be included in another class i in. this 
Schedule that is 


(a) a telephone system, telegraph system, or a part thereof, ac- 
quired before May 26, 1976, except 


(i) radiocommunication equipment, or 
(ii) a property included.in Class 10, 13, 14:or 28, or 


(a.1) property (other than a building or other structure) acquired 
after February 27, 2000 that has not been used for any purpose 
before February 28, 2000 and is 


(i) electrical generating equipment (other than electrical gen- 
erating equipment described in Class 43.1, 43.2 or 48 or in 
Class 8 because of paragraph (f), (g) or (h) of that Class), or 


(ii) production and distribution equipment of a distributor of 
water or steam (other than such property described in Class 
43.1 or 43.2) used for heating or cooling (including, for this 
purpose, pipe used to collect or distribute an energy transfer 
medium ‘but not including equipment or pipe used to dis- 
tribute water that is for consumption, disposal or treatment), 


and property not included in any other class, acquired after May 25, 
1976, that is 


(b) telephone, telegraph or data communication switching equip- 
ment, except 


(i) equipment installed on customers’ premises, or 


(ii) property that is principally electronic equipment or ‘sys- 
tems software therefor; or 


(c) a road (other than a specified temporary access roaca of the 
taxpayer), sidewalk, airplane runway, parking area, storage area 
or similar surface construction. 
Related Provisions: Reg. 1101(St) — Election for separate class for combustion 
turbine in 17(a.1)(@) before 2006; Reg. 1103(2), 1104(2)“specified temporary, access 
road”, “telegraph system”, “telephone system”; Reg. Sch. II:Cl. 29; Reg. Sch. II:Cl. 
43.1 — Property that’ would otherwise be in 17(a.1). 


History: Subparas, (a.1)(i) and (ii) of Class 17 amended by P.C. 2006-439, s. 10, June 
1, 2006, Canada Gazette, Part II, June 14, 2006, deemed in force on February 23, 2005. 


Para. (a.1) added to Class 17 by P.C. 2005-2186, s. 10, November 22, 2005, Canada 
Gazette, Part Il, December 14, 2005, applicable to property acquired after February.27, 
2000. 


Para. (c) of Class 17 amended by P.C. 1999-629, s. 13, April 15, 1999, Canada Ga- 
zette, Part II, April 28, 1999, applicable to property acquired after March 6, 1996. 


Definitions [Cl. 17]: “class” — Reg. 1102 (1)-@); (14), (14.1); “property” — ITA 
248(1); “specified temporary access road” — Reg. 1104(2); “systems software” — 
Reg. 1104(2); “taxpayer”? — ITA 248(1); “telegraph system” — Reg. 1104(2), Inter- 
pretation Act 36; “telephone. system” — Reg. 1104(2). 


Interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities; IT-482R: Pipelines; IT-485: Cost of clearing or levelling land [to be 
amended re golf courses, per I.T. Technical News 20]. 


1.T. Technical News: 20 (tax treatment of golf courses). 


Class 18 — (60 per cent) 
[Reg. 1100(1)(a)(xv)] 


Property that is a motion picture film acquired before May 26, 
1976, except 
(a) a television éounmescial message; or 


(b) a certified feature film. 


Definitions [Cl. 18]: “certified feature film’ — Reg. 1104(2); “property” — ITA 
248(1); “television commercial message” — Reg. 1104(2). 


Interpretation Bulletins: IT-283R2: CCA — Videotapes, videotape cassettes, films, 
computer software and master recording media (archived). 


Class 19 — (50 per cent or 20 per ii 
[Reg. Pr100C1)in), (0)] 


Reg. 
Cl. 20(a)(iii) 


Property acquired by the taxpayer after June 13, 1963 and before 
January 1, 1967 that would otherwise be included in Class 8 if, 


(a) in the taxation year in which the property was acquired, 


(i) the taxpayer was an individual who was resident in Can- 
ada for not less than 183 days, or 


(ii) the taxpayer was a corporation that had a degree of Cana- 
dian ownership; 


(b) the property was, acquired for use in Canada in:a business 
carried on by the taxpayer that, 


(i) for the fiscal period in, which.the property was acquired, 
or 


(ii) for the fiscal period in which the business first com- 
menced selling goods in reasonable.commercial quantities, 


whichever was later, was a business in which the aggregate of 


(iii) its net sales, as they would be determined under 
paragraphs 71A(2)(d) and (f) of the former Act (within the 
meaning assigned by paragraph 8(b) of the Income Tax Ap- 
plication Rules), from the sale of goods processed or manu- 
factured in Canada by the business, 


(iv) an amount equal to that part of its gross revenue that is 
‘rent from goods processed or manufactured in Canada in the 
course of the business, and 


(v) its gross revenue from advertisements in a newspaper or 
magazine produced by the business, 


was not less than 2/3 of the amount by which the gross revenue 
from the business for the period exceeded the aggregate of each 
amount paid or credited in the period to a customer of the busi- 
ness as a bonus, rebate or discount or for returned or damaged 
goods, and was not a business that was principally 


(vi) operating a gas or oil well, 
(vii) logging, 
(viii) mining, 
(ix). construction, or 
(x) a combination of two or more of the activities referred to 
in subparagraphs (vi) to (ix); and 
(c) the property had not been used for any purpose whatever 
before it was acquired by the taxpayer. 
Related Provisions: Reg. 1103(2a) — Election to include property in Class 8. 


History: Class 19 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part II, November 30, 1994. 


Definitions [Cl. 19]: “amount”, “business” — ITA 248(1); “Canada” — ITA 255, 
Interpretation Act 35(1); “corporation” — ITA 248(1), Interpretation Act 35(1); “fiscal 
period” —ITA 249.1; “gross revenue”, “individual” — ITA 248(1); “mining” — Reg. 
1104(3); “property”? —ITA 248(1);\“resident in Canada” —ITA 250; “taxation 
year” —ITA 249; “taxpayer” — ITA 248(1). 


Class 20 — (20 per cent) 
[Reg. 1100(1)(p)] 


Property that would otherwise be included in Class 3 or 6 


(a) that was acquired after December 5, 1963 and before April 1, 
1967 that is 


(i): a building, 


(ii) an extension to a building, outside the previously existing 
walls or roof of the building, if the aggregate cost of the ex- 
tensions added in the aforementioned period exceeded the 
lesser of 


(A) $100,000, and 


(B) 25 per cent of the capital cost to the taxpayer of the 
building on December 5, 1963, or 


(iii) an addition or alteration to ‘a property described in sub- 
paragraph (i) or (ii), 
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Reg. 
Cl. 20(a) 


and that has been certified by the Minister of Industry, upon ap- 
plication by the taxpayer in such form as may be prescribed by 
the Minister of Industry, 


(iv) to be situated in an area that was a designated area, as 
determined for the purposes of section 71A of the former Act 
(within the meaning assigned by paragraph 8(b) of the /n- 
come Tax Application Rules), 


(A) at the time the property was acquired, 


(B) in a case where the property was built by the tax- 
payer, at the time construction was commenced, or 


(C) in a case where the property was built for the taxpayer 
pursuant to a contract entered into by the taxpayer, at the 
time the contract was entered into, and 


(v) to have not been used for any purpose whatever before it 
was acquired by the taxpayer; or 


(b) the capital cost of which was included in the approved capi- 
tal costs as defined in the Area Development Incentives Act upon 
which approved capital cost the Minister of Industry has based 
the amount of a development grant authorized under that Act. 


Related Provisions: Reg. 1103(2f) — Election to include property in Class 1, 3 or 6; 
Reg. 4600(1)(a) — Qualified property for investment tax credit. 


History: Class 20 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part II, November 30, 1994. 

Definitions [CI. 20]: “amount” —ITA 248(1); “building” — Reg 1102(5), (5.1); 
“Minister”, “prescribed”, “property”, “taxpayer” — ITA 248(1). 


Class 21 — (50 per cent) 
[Reg: 1100(1)(q)] 


Property that would otherwise be included in Class 8 or 19 


(a) that was. acquired after December 5, 1963 and before April 1, 
1967 and that 


(i) was acquired for use in a business carried on by the tax- 
payer that has been certified by the Minister of Industry, for 
the purposes of section 71A of the former. Act (within the 
meaning assigned by paragraph 8(b) of the Income Tax Ap- 
plication Rules), to be a new manufacturing or processing 
business in a designated area for the fiscal period in which 
the property was acquired or for a subsequent fiscal. period, 
and 


(ii) had not been used for any purpose, whatever before it was 
acquired by the taxpayer; or 


(b) the capital cost of which was included in the approved capi- 
tal costs as defined in the Area Development Incentives Act upon 
which approved capital cost the Minister of Industry has based 
the amount of a development grant authorized under that Act. 
Related Provisions: Reg. 1103(2a) — Election to include property in Class 8; Reg. 
4600(2)(k) — Qualified property for investment tax credit; 4604(2)(j)— Approved 
project property. 
History: Class 21 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part II, November 30, 1994. 
Definitions [Cl. 21]: “amount”, “business” — ITA: 248(1); 
249.1; “Minister”, “property”, “taxpayer” — ITA 248(1). 


“fiscal period” — ITA 


Class 22 
[Reg. 1100(1)(a)(xvi)] 


Property acquired by the taxpayer after March 16, 1964 and 
(a) before 1988, or 
(b) before 1990 


(i) pursuant to an obligation in writing entered into by the 
taxpayer before June 18, 1987, or 


(ii) that was under construction by or on behalf of the tax- 
payer on June 18, 1987 


that is power-operated movable equipment designed for the purpose 
of excavating, moving, placing or compacting earth, rock, concrete 
or asphalt, except a property included in Class 7. 


Income Tax Regulations, Schedule II 


Related Provisions: Reg. 4600(2)(e) — Qualified property for investment tax credit; 
4603(a) — Qualified construction equipment, 4604(2)(d)— Approved project pro- 
perty; Reg. Sch. II:Cl. 38 — Earth-moving equipment acquired after 1987. 


substituted by P.C. 1989-2464, s. 17, December 14, 1989, Canada 
3, 1990, applicable in respect of property acquired after 1987. 


History: Class 22 
Gazette, Part I, January 
Class 22 substituted by P.C. 1979-1487, s..6, May 17, 1979, Canada Gazette, Part II, 
June 13, 1979. 

Definitions [Cl. 22]: “property”, “taxpayer” — ITA 248(1); “writing” "a dnterpreta- 
tion Act 35(1). 

Interpretation Bulletins: IT-411R: Meaning of “construction”; IT-469R: CCA — 
earth-moving equipment. 


Class 23 — (100 per cent) 
[Reg. 1100(1)(a)(xvii)] 


Property that is 


(a) a leasehold interest or a concession in respect of land granted 
under or pursuant to an agreement in writing with the Canadian 
Corporation for the 1967 World Exhibition where such lease- 
hold interest or concession is to expire not later than June 15, 
1968; 


(b) a building or other structure, including component parts, er- 
ected on land that is the subject matter of a leasehold interest or 
concession described in paragraph (a) where such building or 
other structure, including component parts, is of a temporary na- 
ture and is required by the agreement to be removed not later 
than June 15, 1968; 


(c) a leasehold interest or licence in respect of land granted 
under or pursuant to an agreement in writing with the Expo 86 
Corporation where such leasehold interest or licence is to expire 
not later than January 31, 1987; or 


(d) a building or other structure, including component parts, er- 
ected on land that is the subject matter of a leasehold interest or 
licence described in paragraph (c) where such building or other 
structure, including component parts, is of a temporary nature 
and is required by the agreement to be removed not later than 
January 31, 1987. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 23 
property. 

History: Paras. (c) and (d) added by P.C. 1984-3995, s. 2, December 13, 1984, Can- 
ada Gazette, Part II, January 9, 1985, applicable in respect of property acquired after 
1983. 

Definitions [Cl. 23]: “building” — Reg 1102(5), (5.1); “property” —ITA 248(1); 
“structure” — Reg 1102(5), (5.1); “writing” — /nterpretation Act 35(1). 


Class 24 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 


Property acquired after April 26, 1965 and before 1971 


(a) that would otherwise be included in Class 2, 3, 6 or 8 and 
that 


(i) was shan primarily for the purpose of preventing, re- 
ducing or eliminating pollution of 


(A) any of the inland, coastal or boundary waters of Can- 
ada, or 


(B) any lake, river, stream, watercourse, pond, swamp or 
well in Canada, 


by industrial waste, refuse or sewage created by operations in 
the course of carrying on a business by the taxpayer or that 
would be created by such operations if the property had not 
been acquired and used, and 


(ii) had not been used for any purpose whatever before it was 
acquired by the taxpayer, 


but not including property acquired for use.in the production of 
by-products or the recovery of materials unless the by-products 
are produced from, or the materials are recovered from, materi- 
als that after April 26, 1965, 


(iii) were being discarded as waste by the eitphyer: or 
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Cl. 26:— (5. per cent) 


(iv) were commonly being discarded as waste by other tax- 
payers who carried on operations of a type similar to the op- 
erations carried on by the taxpayer, 


and property acquired before 1999 


(b) that would otherwise be included in another class in this 
Schedule 


(i) that has not sire included by the srintee in any other 
class, 


(11) that had not been used for any purpose whatever before it 
was acquired by the taxpayer, 


(iti) that was acquired by the taxpayer after 1970 primarily 
for the purpose of preventing, reducing or eliminating pollu- 
tion of 


(A) any of the inland, coastal or boundary: waters of gant 
ada, or 


(B) any lake, river, stream, watercourse, pond, swamp or 
well in Canada, 


that is caused, or that, if the property had not been acquired 
and used, would be caused’ by 


(C) operations carried on by the taxpayer at a site in Can- 
ada at which operations have been carried on by him from 
a time that is before 1974, 


(D) the operation in Canada of a building or plant by the 
taxpayer, the construction of which was either. com- 
menced before 1974,0r commenced. under an agreement 
in writing entered into by him before 1974, or 


(E) ‘the: operation ‘of transportation or other movable 
equipment that has been operated by the taxpayer in Can- 
ada (including any of the inland, coastal or boundary. wa- 
ters of Canada) from a time that is before 1974, 


or that was acquired by him after. May 8, 1972, that would 
otherwise have been property referred to in this subparagraph 
except that 


(F) it was acquired 


(1) for the purpose of gaining or producing income 
from a business by a taxpayer whose business includes 
the preventing, reducing or eliminating of pollution of 
a kind referred to in this subparagraph that is caused or 
that otherwise would be caused ‘primarily by opera- 
tions referred to in clause (C), (D) or (E) carried on by 
other taxpayers (not including persons referred to in 
section 149 of the Act), and, 


(II). to be used in a business referred to,in subclause (I) 
in the preventing, reducing or eliminating of pollution 
of a kind referred to in this subparagraph, or 


(G) it was acquired 


(1) for the purpose of gaining or producing income 
from a property by a corporation whose principal busi- 
ness is the purchasing of conditional sales contracts, 
accounts receivable, bills of sale, chattel mortgages, 
bills of exchange or other obligations representing part 
or all of the sale price of merchandise or services, the 
lending of money, or the leasing of property, or any 
combination thereof, and 


(II) to be leased to a taxpayer (other than a person re- 
ferred to in section 149 of the Act) to’be,used by him, 
in an operation referred: to in clause (C), (D), (E) or 
(F), in the preventing, reducing or eliminating of pol- 
lution of a kind referred to in this subparagraph, and 


(iv) that has, upon application by the taxpayer to the Minister 
of the Environment, been accepted by that Minister as pro- 
perty the primary use of which is to be the preventing, reduc- 
ing or eliminating of pollution of a kind referred to in subpar- 


agraph (iii), 


Reg. 
Cl. 26 


and for the purposes of paragraphs (a) and (b) 


(c) where a corporation (in this paragraph referred to: as: the 
“predecessor corporation’) has, as a result of an amalgamation 
within the meaning assigned by subsection 87(1) of the Act, 
merged at any time after 1973 with one or more other corpora- 
tions to form one corporate entity (in this paragraph referred to 
as the “new corporation’), the new corporation shall be deemed 
to be the same corporation as, and a continuation of, the prede- 
cessor corporation; 


(d) where a corporation (in this paragraph referred to as the 

“subsidiary”) has been wound up at.any time after 1973 in cir- 
cumstances to which subsection 88(1) of the Act applies, the 
parent (within the meaning assigned by that subsection) shall be 
deemed to be the same corporation as, and a continuation of, the 
subsidiary; and 


(e) ‘this class shall be read without reference to subparagraph 
(b)G@) where. paragraph (c) or (d) applies to the taxpayer and the 
property was acquired before 1992. 

Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 24 


property; Reg. 4600(1)(a), 4600(2)(k) — Qualified property for investment tax credit; 
4604(1)(a), 4604(2)4) — Approved project property 


History: The portion of Class 24 between paras. (a) and (b) amended by P.C. 1997- 
1033, s. 8; July 25, 1997, Canada Gazette, Part Il; August 20, 1997, applicable after 
February 21, 1994. 


All-that portion of Class 24 following subpara. (b)(iv) added by P.C. 1994-139, s. 24, 
January 27, 1994, Canada Gazette, Part Il, February 9, 1994, applicable to. 1974 et seq. 


Those portions of Class 24 preceding subpara. (a)(i) and following subpara. (a)(iii) and 
preceding subpara. (b)(i) substituted by x 1979-1487, s. 7, May 17, 1979, Canada 
Gazette, Part If; June 13, 1979. 


All that portion of para. (b)’preceding subpara. (i) and subpara: (b)(iv) substituted by 
P.C. 1978-345, s. 1, February 9, 1978, Canada Gazette, Part Il, February 22, 1978, 
effective on and after January 1, 1978. 

Definitions. [Cl. 24]: “building” — Reg 1102(5), (5.1);. “business” — ITA 248(1); 
“Canada” — ITA 255, Interpretation Act 35(1);. ‘class’ — Reg. 1102 (1)-G3), (14), 
(14.1); “corporation” —ITA 248(1), Interpretation Act 35(1);, “Minister” — ITA 
248(1); “new corporation” — Reg. Sch. IT Cl. 2A(c); “person” —ITA 248(1); “prede- 
cessor corporation” — Reg. Sch. If Cl. 24(c); “property” —ITA 248(1); “subsidi- 
ary” —Reg. Sch. II Cl. 24(d); “taxpayer” — ITA, 248(1); “writing” — Interpretation 
Act 35(1). 


Interpretation Bulletins: IT-336R: Pollution control property faccbiyiedy: 


Class 25 — ( 00 per.cent) 
[Reg.. 1100(1)(a)(xviii)] 


Property that would otherwise be included in another class in this 
Schedule that is property acquired by the taxpayer 


(a) before October 23, 1968,.or 


(b) after October 22,'1968'and before 1974, where the acquisi- 
tion of the property may reasonably be regarded as having been 
in fulfilment of an obligation undertaken in an agreement made 
in writing before October 23, 1968 and ratified, confirmed or 
adopted by the legislature of a province by a statute that came 
into force. before that, date, 


if the taxpayer was, on October 22, 1968, a corporation, commis- 
sion or association to which, on the assumption that October 22, 
1968 was in its 1969 taxation year, paragraph:62(1)(c) of the former 
Act (within the meaning assigned by paragraph 8(b) of the Income 
Tax Application Rules), 


(c) would not apply; and 


(d) would have applied but for subparagraph (i) or (i) of that 
paragraph. 
Definitions [Cl. 25]: “class” — Reg. 1102 (1) -), (14), (14,1); “corporation” — ITA 
248(1), Interpretation Act 35(1); “legislature” — Interpretation Act 35(1)‘ legislative 
assembly”; “property” —ITA 248(1); “province” — Interpretation Act 35(1); “taxa- 
tion year’? —ITA. 249; “taxpayer’—ITA 248(1); “writing’’— Interpretation Act 
35(1). 


Class 26 — (5 per cent) 
[Reg. 1100(1)(a)(xix)] 
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Reg. 
Cl. 26 


Property that is 
(a) a catalyst; or 
(b) deuterium enriched water (commonly known as “heavy 
water’) acquired after May 22, 1979. 


History: Class 26 amended by P.C. 1994-1817, s. 48, November 1, 1994, Canada 
Gazette, Part Il, November 30, 1994. 


Class 26 and rate substituted by P.C. 1979-1488, s. 3, May 17, 1979, Canada Gazette, 
Part II, June 13, 1979. 


Definitions [Cl. 26]: “property” —ITA 248(1). 


Class 27 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 


Property acquired before 1999 that would otherwise be included in 
another Class in this Schedule 


(a) that has not been included by the taxpayer in any other class; 


(b) that had not been used for any purpose whatever before it 
was acquired by the taxpayer; 


(c) that was acquired by the taxpayer after March 12, 1970 pri- 
marily for the purpose of preventing, reducing or eliminating air 
pollution by 


(i) removing particulate, toxic or injurious materials from 
smoke or gas, or 


(ii) preventing the discharge of part or all of the smoke, gas 
or other air pollutant, 


that is discharged or that, if the property had not been acquired 
and used, would be discharged into the atmosphere as a result of 


(iii) Operations carried on by the taxpayer at a site in Canada 
at which operations have been carried on by him from a time 
that is before 1974, 


(iv) the operation in Canada of a building or plant by the tax- 
payer, the construction of which was either commenced 
before 1974 or commenced under an agreement in writing 
entered into by him before 1974, or 


(v) the operation of transportation or other movable equip- 
ment that has been operated by the taxpayer in Canada (in- 
cluding any of the inland, coastal or boundary waters of Can- 
ada) from a time that is before 1974, 


or that was acquired by him after May 8, 1972, that would other- 
wise have been property referred to in this paragraph except that 


(vi) it was acquired 


(A) for the purpose of gaining or producing income from 
a business by a taxpayer whose business includes the 
preventing, reducing or eliminating of air pollution that is 
caused or that otherwise would be caused primarily by 
Operations referred to in subparagraphs (iii), (iv) or (v) 
carried on by other taxpayers (not including persons. re- 
ferred to in section 149 of the Act), and 


(B) to be used in a business referred to in clause (A) in 
the preventing, reducing or eliminating of air pollution in 
a manner referred to in this paragraph, or 


(vii) it was acquired 


(A) for the purpose of gaining or producing income from 
a property by a corporation whose principal business is 
the purchasing of conditional sales contracts, accounts re- 
ceivable, bills of sale, chattel mortgages, bills of ex- 
change or other obligations representing part or all of the 
sale price of merchandise or services, the lending of 
money, or the leasing of property, or any combination 
thereof, and 


(B) to be leased to a taxpayer (other than a person re- 
ferred to in section 149 of the Act) to be used by him, in 
an operation referred to in subparagraph (iii), (iv), (v) or 
(vi), in the preventing, reducing or eliminating of air pol- 
lution in a manner referred to in this paragraph; and 
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(d) that has, upon application by the taxpayer to the Minister of 
the Environment, been accepted by that Minister as property the 
primary use of which is to be the preventing, reducing or elimi- 
nating of air pollution in a manner referred to in paragraph (c); 


and for the purposes of paragraphs (a) to (d), 


(e) where a corporation (in this paragraph referred to as the 
“predecessor corporation”) has, as a result of an amalgamation 
within the meaning assigned by subsection 87(1) of the Act, 
merged at any time after 1973 with one or more other corpora- 
tions to form one corporate entity (in this paragraph referred to 
as the “new corporation”), the new corporation shall be deemed 
to be the same corporation as, and a continuation of, the prede- 
cessor corporation; 


(f) where a corporation (in this paragraph referred to as the “sub- 
sidiary”) has been wound up at any time after 1973 in circum- 
stances to which subsection 88(1) of the Act applies, the parent 
(within the meaning assigned by that subsection) shall be 
deemed to be the same corporation as, and a continuation of, the 
subsidiary; and 


(g) this class shall be read without reference to paragraph (a) 
where paragraph (e) or (f) applies to the taxpayer and the pro- 
perty was acquired before 1992. 


Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 27 
property; Reg. 4600(1)(a), 4600(2)(k) — Qualified property for investment tax credit; 
4604(1)(a), 4604(2)(j) — Approved project property. 


History: The opening words of Class 27 amended by P.C. 1997-1033, s. 9, July 25, 
1997, Canada Gazette, Part Il, August 20, 1997, applicable after February 21, 1994. 


That portion of Class 27 following para. (d) added by P.C. 1994-139, s. 25, January 27, 
1994, Canada Gazette, Part II, February 9, 1994, applicable to 1974 et seq. 


That portion of Class 27 preceding para. (a) substituted by P.C. 1979-1487, s. 8, May 
17, 1979, Canada Gazette, Part II, June 13, 1979. 


All that portion of Class 27 preceding para. (a) and para (d) substituted by P.C. 1978- 
345, s. 2, February 9, 1978, Canada Gazette, Part II, February 22, 1978, effective on 
and after January 1, 1978. 


Definitions [Cl. 27]: “building” —Reg 1102(5), (5.1); “business” —ITA 248(1); 
“Canada” — ITA 255, Interpretation Act 35(1); “class” — Reg. 1102 (1)-(3), (14), 
(14.1); “corporation” —ITA 248(1), Interpretation Act 35(1); “Minister? —ITA 
248(1); “new corporation’ — Reg. Sch. II Cl. 27(e); “person” — ITA 248(1); “prede- 
cessor corporation” — Reg. Sch. II Cl. 27(e); “property” —ITA 248(1); “subsidi- 
ary” — Reg. Sch. II Cl. 27(f); “taxpayer” — ITA 248(1); “writing” — Interpretation 
Act 35(1). 


Interpretation Bulletins: IT-336R: Pollution control property (archived). 


Class 28 — (30 per cent) 
[Reg. 1100(1)(a)(xx), 1100(1)(w), (ze)(i)(H)] 


Property situated in Canada that would otherwise be included in an- 
other class in this Schedule that 


(a) was acquired by the taxpayer 
(i) before 1988, or 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18, 1987, 


and that 


(b) was acquired by the taxpayer principally for the purpose of 
gaining or producing income from one or more mines operated 
by the taxpayer and situated in Canada and each of which 


(i) came into production in reasonable commercial quantities 
after November 7, 1969, or 
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Cl. 29 — (50 per cent, straight-line) 


Auda the subject .of a major expansion after November 7, 


(A) whereby the greatest designed capacity, measured in 
weight of input of ore, of the mill that processed the ore 
from the mine was not less than 25% greater in the year 
following the expansion than it was in the year preceding 
the expansion, or . 


(B) where in the one-year period preceding the expansion, 
(I) the Minister, in consultation with the Minister of 
Natural Resources, determines that the greatest. de- 
signed capacity of the mine, measured in. weight of 
output of ore, immediately after the expansion was not 
less than 25% greater than the greatest designed ca- 


. pacity, of the mine immediately before the expansion, 
and 


(II) either 


1. no mill processed the ore from the mine at any 
time, or 


2. the mill that processed the ore from the mine 
processed other ore, 


-(c), was acquired by the taxpayer 
(i) after November 7, 1969, 


(ii) before the coming into production of the mine or the 
completion of the expansion of the mine referred to in sub- 
paragraph (b)(i) or (ii), as the case may be, and 


(iii) in the case of a mine that was the subject of a major 
expansion described in subparagraph (b)(ii), in the course of 
and principally for the purposes of the expansion, 


(d) had not, before it was acquired by the taxpayer, been used 
for any purpose whatever by any person with whom the taxpayer 
was not dealing at arm’s length, and 


(e) is any of the following, namely, 


(i) property that was acquired before the mine came into pro- 
duction and that would, but for this, class, be included in 
Class 10 by virtue of paragraph (g), (k), (1) or (1) of that class 
or would have been so included in that class if it had been 
acquired after the 1971 taxation year, 


(ii) property that was acquired before the mine came into 
production and that would, but for this class, be included in 
Class 10 by virtue of paragraph (m) of that class, or 


(iii) property that was acquired after the mine came into pro- 
duction and ‘that would, but for this class, be included in 
Class 10 by virtue of paragraph (g), (k), (1) or (r) of that 
class, ac 


or that would be described in paragraphs (b) to (e) if in those 
paragraphs each reference to a “mine” were read as a reference to a 
“mine that is a location in a bituminous sands deposit, oil sands 
deposit or oil shale deposit from which material is extracted”, and 
each reference to “after November 7, 1969” were read as “before 
November 8, 1969”. 

Related Provisions: Reg. 1101(4a), (4b) — Separate class for certain property under 
Class 28; Reg. 1104(5), (6.1) — Income from a mine; Reg. 1104(7) — Extended mean- 
ing of “mine”; Reg. 1104(8.1) — Production in paras. (c) and (e) means production in 
reasonable commercial quantities; Reg. 1205(1)(c) Earned depletion base — 
1206(1)bituminous sands equipment”; Reg. 4600(1)(b), 4600(2)G) — Qualified pro- 
perty for investment tax credit; Reg. 4601(a)(vi) — Qualified transportation equipment, 
Reg. 4604(2)(i) — Approved project property. 

History: Cls. (b(ii)(A) and (B) amended by P.C. 2000-1331, subsec. §(2), August 23, 
2000, Canada Gazette, Part I, September 13, 2000, applicable to expansions com- 
mencing after September 13, 2000. 

Subpara. (b)(ii) substituted by P.C. 1994-139, s. 26, January 27, 1994, Canada Gazette, 
Part Il, February 9, 1994, applicable to expansions of mines commencing after June 18, 
1987. 

Class 28 substituted by P.C. 1989-2464, s. 18, December 14, 1989, Canada Gazette; 
Part II, January 3, 1990, applicable in respect of property acquired after 1987. 
Subpara. (d)(iii) substituted by P.C. 1980-3279, s..5, December 4,.1980, Canada Ga- 
zette, Part Il, December 24, 1980, effective in respect of property acquired after De- 
cember 11, 1979. 


Reg. 
Cl. 29(c)(@ii)(A) 


Subparas, (d)(i), (iii) substituted for subpara. (ii) by P.C. 1978-344, s. 8, February 9, 
1978, Canada Gazette, Part II, February 22, 1978, effective after March 31, 1977. 
Definitions [Cl. 28]: “arm’s length’ —ITA 251(1); “bituminous sands” — ITA 
248(1); “building” — Reg 1102(5), (5.1); “Canada” —ITA 255, Interpretation Act 
35(1); “class” — Reg. 1102 (1)-(@), (14), (14.1); “income from a mine” — Reg. 
1104(5), (6.1)(a); “mine” — Reg: 1104(7)(a);: “Minister”, “person” ITA 248(1); 
“production” —Reg. 1104(8:1); “property? —ITA~ 248(1);-. “structure” — Reg 
1102(5), (5.1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1); “writing” — In- 
terpretation Act 35(1). 


Class 29 — (50 per cent, straight-line) 
[Reg. 1100(1)(t), (ta)] 


Property (other than property included in Class 41 solely because of 
paragraph (c) or (d) of that Class or property included in Class 47 
because of paragraph (b) of that Class) that would otherwise be in- 
cluded in another class in this Schedule 


_ (a) that is property manufactured by the taxpayer, the manufac- 
ture of which was completed by him after May 8, 1972, or other 
property acquired by the taxpayer after May 8, 1972, 


(i) to be used directly or indirectly by him in Canada prima- 
rily) in the manufacturing or processing of goods for sale or 
lease; or 


(ii) to be leased, in the ordinary course of carrying on a busi- 
ness in Canada of the taxpayer, to a lessee who can reasona- 
bly be expected to use, directly or indirectly, the property in 
Canada primarily in Canadian field processing carried on by 
the lessee or in the manufacturing or processing by the lessee 
of goods for sale or lease, if the taxpayer is a corporation 
whose principal business is 


(A) leasing. property, 
(B) manufacturing property that it sells or leases, 
(C) the lending of money, 


(D) the purchasing of conditional. sales contracts, ac- 
counts receivable, bills of sale, chattel mortgages, bills of 
exchange or other obligations representing part or all of 
the sale price of merchandise or services, or 


(E) selling or servicing a ‘type of property that it also 
leases, 


or any combination thereof, unless use of the property by the 
lessee commenced before May 9, 1972; 


(b) that is 
(i) property that, but for this class, would be included in 
Class 8, except railway rolling stock or a property described 
in paragraph (j) of Class 8, 
(ii) an oil or water storage tank, 
(iii) a powered industrial lift truck, 
(iv) electrical generating equipment described in Class 9, 
(v) property that is described in paragraph (b) or (f) of Class 
10, or 


(vi) property that would be described in paragraph (f) of 

Class 10 if the portion of that paragraph before subparagraph 

(i) read as follows: 
“(f) general-purpose electronic data processing equip- 
ment and systems software for that equipment, includ- 
ing ancillary data processing equipment, acquired after 
March 18, 2007 and before January 28, 2009, but not 
including property that is principally or is used princi- 
pally as”; 

and 

(c) that is property acquired by the taxpayer 
(i) before 1988, 
(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the taxpayer before June 18, 1987, 
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Reg. 
Cl. 29(c)Gi)(B) 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 


(C) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure, plant facility or other 
property that was under construction by or on behalf of 
the taxpayer on June 18,1987, or 


(iii) after March 18, 2007 and before 2014 if the property is 
machinery, or equipment, 
(A) that would be described in paragraph (a) if subpara- 
graph (a)(ii) were read without reference to “in Canadian 
field processing carried on by the lessee or,”, and 


(B) that is described in any of subparagraphs (XH to (iil) 
and (vi), 
Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 29 
property; Reg. 1104(9)— Definition of manufacturing or processing; Reg. 
4600(2)(k) — Qualified property for investment tax credit; Reg. Sch. II:Cl. 43 — Class 
property acquired since 1988. 


History: The opening words of subpara. (c)(iii) amended by 2011, c. 24, s. 100, appli- 
cable after 2011. 


Subpara. (b)(v) of Class 29 amended and subpara. (b)(vi) added by P.C. 2009-660, 
subsec. 8(1), April 30, 2009, Canada Gazette, Part Il, May 13, 2009, applicable in 
respect of property acquired after March 18, 2007. 


The opening words of subpara. (c)(iii) amended by the said P.C. 2009- 660, subsec. 
8(2), applicable in respect of property acquired after February 25, 2008. 


Cl. (c)Gii)(B) amended by the said P.C. 2009-660, subsec.:8(3), applicable in respect of 
property acquired after March 18, 2007. 


The opening words of Class 29 amended by P.C.-2009-581, subsec. 5(1), April 23, 
2009, Canada Gazette, Part II], May 13, 2009, applicable to property acquired after 
March 18, 2007. 


Subpara. (c)(iii) added by the said P.C. 2009-581, subsec. 5(2), deemed to have come 
into force on March 19, 2007. 


The opening words of Class 29, and the portion of subpara. (a)(ii) before cl. (A), 
amended by P.C. 1999-629, s. 14, April 15, 1999, Canada Gazette, Part I, April 28, 
1999, applicable to taxation years that begin after 1996. 


Para. (c) added by P.C. 1989-2464, s. 19, December 14, 1989, Canada Gazette, Part I, 
January 3, 1990, applicable in respect of property acquired after 1987. 


Selected Cases [Cl. 29]: Donohue Normick Inc. v. R., [1995] E:T.C. 2158; 96 DTC 
6061 (FCA) (Classification depends on expectation of use of item). 

Definitions [Cl. 29]: “building” — Reg 1102(5), (5.1); “business? —ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “Canadian field processing” — ITA 
248(1); “carrying on a business in Canada” — ITA 253; “class” — Reg. 1102 (1)-(3), 
(14), (14.1); “corporation” — ITA 248(1), Interpretation Act 35(1); “manufacturing or 
processing” — Reg. 1104(9); “property” —ITA 248(1); “structure” — Reg. 1102(5), 
(5.1); “taxpayer” — ITA 248(1); “writing” — Interpretation Act 35(1). 
Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software and master recording media (archived); IT- 
411R: Meaning of “construction”. 


Class 30 — (40 per cent) 
[Reg. 1100(1)(a)(xxi)] 
Property of a taxpayer that is 


(a) an unmanned telecommunication acrmaneela that was de- 
signed to orbit above the earth and that was acquired by the 
taxpayer 

(i) before 1988, or 

(ii) before 1990 


(A) pursuant to an obligation in writing entered into by 
the. taxpayer before June 18, 1987, or 


(B) that was under construction by or on behalf of the tax- 
payer on June 18, 1987; or 


(b) equipment used for the purpose of effecting an interface be- 
tween a cable or satellite distribution system (other than.a satel- 
lite radio distribution system) and electronic products used by 
consumers of that system if the equipment 


(i) is designed primarily 


(A) to augment the channel capacity of a television re- 
ceiver, or 


Income Tax Regulations, Schedule II 


(B) to decode pay television or other signals provided on 
a discretionary basis, 
(ii) is acquired by the taxpayer after March 4, 2010, and 


(iii) has not been used or acquired for use for any purpose by 
any taxpayer before March 5, 2010. 
Related Provisions: Reg. 1101(5a) — Separate class. 
History: Class 30 amended by, 2010, c..25, s..89, ceaiieauien in respect of taxation 
years that end after March 4, 2010. 
Class 30 substituted by P.C. 1989-2464, s. 20, December 14, 1989, Canada Gazette, 
Part II, January 3, 1990, applicable in respect of property acquired after 1987. 
Definitions [Cl. 30]: “property” — ITA 248(1); “radio” — Interpretation Act 35(1), 
“taxpayer” —ITA 248(1); “writing” — Interpretation Act 35(1). ° 


Class 31 — (5 per cent) 
[Reg. 1100(1)(a)(xxii)] 
Property that is a multiple-unit residential building in Canada that 
would otherwise be included in Class 3 or oles 6 and in respect of 
which 


(a) a certificate has been issued by Canada Mortgage and Hous- 
ing Corporation certifying 
(i) in respect of a building that would otherwise be included 
in Class 3, that the installation of footings or any other base 
support of the building was commenced 


(A) after November 18, 1974 and before 1980; or 
(B) after October 28, 1980 and before 1982, 
as the case may be, and 


(ii) in respect of a building that would otherwise be included 
in Class 6, that the installation of footings or any other base 
support of the building was commenced after December 31, 
1977 and before 1979, 


and that, according to plans and specifications for the building, 
not less than 80 per cent of the floor space will be used in pro- 
viding self-contained domestic establishments and: related park- 
ing, recreation, service and storage: areas; 


(b) not more than 20 per cent of the floor space is used for any 
purpose other than the purposes referred to in paragraph (a); 


(c) the certificate referred to in paragraph (a) was issued on or 
before the later of 


(i) December 31, 1981, and 


(ii) the day that is 18 months after the day on which the in- 
stallation of footings or other base support of the hyulding 
was commenced; and : 


(d) the construction of the building precceds after 1982; without 
undue delay, taking into consideration acts of God, labour dis- 
putes, fire, accidents or unusual delay by common carriers. or 
suppliers of materials or equipment; 


and that was acquired by the taxpayer 
(e) before June 18, 1987, or 
(f) after June 17, 1987 pursuant to 


(i) an obligation in writing entered into by the taxpayer 
before June 18, 1987, or 


(ii) the terms of a prospectus, preliminary. prospectus, regis- 
tration statement, offering memorandum or notice required to 
be filed with a public authority in: Canada and filed before 
June 18, 1987 with that public authority. 


Related Provisions: Reg. 1101(Sb) — Separate class where property cost ay pl 
or more. 


History: All that portion of Class 31 following para. (d) added by P.C. 1989-2464,'s. 
21, December 14, 1989, Canada Gazette, Part Il, January 3, 1990, applicable in respect 
of property acquired after June 18, 1987. 


Para. (d) substituted by P.C. 1982-3667, December 2; 1982, Canada Gazette, Part TI, 
December 22, 1982. 


All that portion of para. (a) preceding subpara. (ii) substituted; paras. (c), (d) added by 
P.C. 1981-733, s. 3, March 19, 1981, Canada Gazette, Part Hl, April 8; 1981, effective 
commencing October 29, 1980. 
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Cl, 34 — (50. per cent). ..., 


Subpara. (a)(i) substituted by P.C. 1979-1487, s. 9, May 17, 1979, Canada Gazette, 
Part II, June 13, 1979, effective January 1, 1979. 


Class 31 substituted by P.C. 1978-345, s. 3, February 9, 1978, Canato Gace, Part I, 
February 22, 1978, effective on and after January 1, 1978.’ 


Selected Cases [Cl. 31]: Blouin y. R., [1995] 2-C.T.C..412 @eTb) vert certificate 
obtained by fraud is binding upon Minister). 


Definitions [CI. 31]: “building” — Reg 1102(5), (5.1); “Canada” — ITA 255, Inter- 
pretation Act 35(1); “month’ ’ — Interpretation Act 35(1); * “property” — ITA 248(1), 
“Telated” — ITA 251(2)-(6); “self-contained domestic establishment”, “taxpayer” = 
ITA 248(1); “writing” — Interpretation ‘Act 35(1). oi 


Interpretation Bulletins: IT-195R4: Rental property —CCA 1 restrictions; Ir- 
367R3: CCA — nails unit enidyatil sae (archived): 3 


nit Class 32 — (10 per cent) 

© [Reg. 1100(1)(a)(xxiii)} ., 
Property, that :is a multiple-unit residential. building. in Canada: that 
would otherwise be included in Class 6 if the reference to.““1979”’ in 
subparagraph. (a)(viii) of.,that,.Class. were, read\.as. a reference. to 
“1980”, and in respect of which 


(a) a certificate has been issued by Canada Mortgage and Hous- 
ing Corporation certifying » 


_ @ that the installation of footings or any other base support 
of the building was commenced after November 18, 1974 
and before 1978, and . 


(ii) that, according to plans and. specifications for the build- 
ing, not less than 80% of the floor space, will.be used in.pro- 
viding self-contained domestic, establishments and, related 
parking, recreation, service and storage areas; and 


6) not more than 20 per cent of the floor space is used for any 
purpose. other: on the DAP OSes referred to in subparagraph 
(a)(ii). 

History: All that portion of Class 32 preceding para. (a) ‘substituted by’ P:C.\1978- 


3768, s. 4; December 14, ae Gazette, Part Il, December 27; 1978, effective Janu- 
ary’ 1,1979: 


Definitions [CI. 32}: “building” — Reg 1102(5), 6. 1); “Canada” PTT 255, Inter- 
pretation Act 35(1); “property” — ITA 248(1); “related” — ITA 251(2)-(6); “self-con- 
tained domestic establishment” — ITA 248(1). 


Interpretation Bulletin$: IT-195R4: Rental property——CCA restrictions; IT- 
367R3: CCA — multiple-unit. residential buildings (archived). —' 


Class 33 — (15 per cent) | 
[Reg. 1100(1)(a)(xxiv)]. 
Property that i is a timber resource property. 


Definitions [Cl. 33]: “property” —ITA 248(1); “timber resource omnetail —ITA 
13(21), 248(1). 


Interpretation Bulletins: IT-481: Timber resource property and timber limits. 


Class 34 — (50 per cent) 
[Reg. 1100(1)(t), (ta)] 
Property that would otherwise be included i in Class I, 2 or 8 
(a) that is 
(i) electrical generating equipment,.. 


(ii) production ee and pipelines oe a diese of 
heat, i 


(iii) steam generating ‘equipment that was acquired by itie 
taxpayer primarily for the purpose of producing steam to op- 
erate property described in subparagraph (i), or 

' (iv) an. addition ‘to a pipes desetibed's in amigos (i); 
»/. =i) or: (aii), 
but not including buildings:or pial structures, 
(b) wat was acquired by the sane after May 25, — 
(chithat 
(i) was acquired by the taxpayer for use by him ina business 
carried on in Canada, or 
(ii) is to be leased by the taxpayer to. a lessee for use by the 
lessee in Canada, and 


Reg. 
Cl, 34(e) (iii) 


(d).that..is, property. in. respect of which a, certificate. has been 
issued 


(i)' before December 11, 1979 by the Minister of reedcndy 
Trade and Commerce certifying that the property is ‘part of a 
plan designed to 


(A) produce heat derived primarily from the consumption 
“of wood wastes or municipal wastes;. 


(B) produce electrical energy by the utilization of fuel 
that is petroleum, natural gas or related hydrocarbons, 
coal;.coal gas; coke, lignite or peat (in this. clause referred 
to.as<‘fossil fuel”), wood. wastesor municipal wastes, or 
»sany combination thereof, if the consumption, of fossil fuel 
«(expressed as the; high heat-value of the fossil fuel), if 
eyeany; Chargeable to electrical:energy onan annual basis in 
»efespect of the property. is: no; greater than:-7,000 British 
Thermal Units per kilowatt-hour:of electrical energy pro- 
; duced,:or. 


(C) recover heat that is a by- prodibt 6f an industrial Pier 
cess, or 


. (ii) after; December 10, 1979. by the Minister. of Energy, 
Mines. and Resources certifying, that, the property is pert of a 
plan designed to 


(A) produce, heat derived criti fom the consumption 
of natural gas, coal, coal gas, lignite, peat, wood wastes or 
municipal wastes, or any combination thereof, 


(B) produce electrical energy, by the utilization ,of fuel 
that is petroleum, natural gas or related hydrocarbons, 
coal, coal gas, coke, lignite or peat (in this clause referred 
to as, “fossil fuel’), wood. wastes or. municipal. wastes, or 
-any, combination thereof, if the consumption of fossil fuel 
(expressed as the high heat value of the fossil fuel), if 

~ any, chargeable to electrical energy on an annual basis in 

respect of the property is no greater than 7,000 British 
‘Thermal Units per kilowatt-hour of electrical energy pro- 
duced, or 


(C) recover heat that is a by-product of an industrial 
process, 


and property that was acquired by the taxpayer after December 10, 
1979 (other than, property described. in. paragraph (a)) and would 
otherwise, be: included in another Class in this, Schedule 
(e) that is 
“(i)-active: solar heating equipment including solar collectors, 
solar energy conversion equipment, storage equipment, con- 
»trol equipment, equipment designed to interface solar heating 
equipment with other. heating equipment, and -solar water 
heaters, used to 


_(A) heat, a liquid or air to be used directly in the course of 
manufacturing or processing, 


(B), provide space heating when installed, i in a. new build- 
ing or other new structure at the time of its original con- 
struction where that construction commenced after De- 
cember 10, 1979, or 


(C) heat water for a use other ‘than a use described in 
clause’ (A) or (B), © 
(ii) a hydro electric installation of a producer of hydro elec- 
tric energy with a’planned maximum generating capacity not 
“exceeding 15 megawatts upon completion of site develop- 
ment that is the generating equipment and plant (including 
/¢ structures) of that producer includinga canal, a dam, a dyke, 
. sam-overflow. spillway, a penstock, a powerhouse complete 
with: generating equipment and, other equipment ancillary 
thereto, control.'equipment, fishways or fish bypasses and 
transmission equipment, except distribution equipment and a 
property included in Class 10 or 17, 
ii)-heat recovery, equipment that is designed to conserve en- 


ergy or reduce. the requirement. to acquire energy by ex- 
‘tracting and reusing heat) from thermal. waste including con- 
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densers, heat exchange equipment, steam compressors used 
to upgrade low pressure steam, waste heat boilers and ancil- 
lary equipment such as control panels, fans, instruments or 
pumps, 

(iv) an addition or alteration to a hydro electric installation 
described in subparagraph (11) that results in a change in gen- 
erating capacity if the new maximum generating capacity at 
the hydro electric installation does not exceed 15 megawatts, 
or 


(v) a fixed location device acquired after February 25, 1986, 
that is a wind energy conversion system designed to produce 
electrical energy, consisting of a wind-driven turbine, gener- 
ating equipment and related equipment, including control and 
conditioning equipment, support structures, a powerhouse 
complete with equipment ancillary thereto, and transmission 
equipment, but not including distribution equipment, equip- 
ment designed to store electrical energy or property included 
in Class 10 or 17, 


(f) that 


(i) was acquired by the taxpayer for use by him for the pur- 
pose of gaining or producing income from a business carried 
on in Canada or from property situated in Canada, or 


(ii) is to be leased by the taxpayer to a lessee for use by the 
lessee in Canada, and 


(g) that is property in respect of which a certificate has been is- 
sued by the Minister of Energy, Mines and Resources, 


but not including 


(h) property in respect of which a certificate issued under para- 
graph (d), (g) has been revoked pursuant to subsection 1104(11), 


(i) property that had been used before it was acquired by the 
taxpayer unless the property had previously been included in 
Class 34 for the purpose of computing the income of the person 
from whom it was acquired, 


(j) property acquired by the taxpayer after February 21, 1994 
other than 


(i) property acquired by the taxpayer 


(A) pursuant to an agreement of purchase and sale in writ- 
ing entered into by the taxpayer before February 22, 
1994, 


(B) in order to satisfy a legally binding obligation entered 
into by the taxpayer in writing before February 22, 1994 
to sell electricity to a public power utility in Canada, 


(C) that was under construction by or on behalf of the tax- 
payer on February 22, 1994, or 


(D) that is machinery or equipment that is a fixed and in- 
tegral part of a building, structure or other property that 
was under construction by or on behalf of the taxpayer on 
February 22, 1994, and 


(ii) property acquired by the taxpayer before 1996 


(A) pursuant to an agreement of purchase and sale in writ- 
ing entered into before 1995 to acquire the property from 
a person or partnership in circumstances where 


(I) the property was part of a project that was under 
construction by the person or partnership on February 
22, 1994, and 


(II) it is reasonable to conclude, having regard to all of 
the circumstances, that the person or partnership con- 
structed the project with the intention of transferring 
all or part of the project to another taxpayer after com- 
pletion, or 


(B) pursuant to an agreement in writing entered into 
before 1995 by the taxpayer with a person or partnership 
where the taxpayer agrees to assume a legally binding ob- 
ligation entered into by the person or partnership before 
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February 22, 1994 to sell electricity to a public power 
utility in Canada, or 


(k) property in respect of which a certificate has not been issued 
under paragraph (d) or (g) before the time that is the later of 


(i) the end of 1995, and 


(ii) 2 years after the property is acquired by the taxpayer or, 
where the property is property acquired in circumstances to 
which paragraph (j) applies, 2 years after substantial comple- 
tion of the property. 
Related Provisions: Reg. 1100(2)(a)(iv) — Half-year rule inapplicable to Class 34 
property; Reg. 1100(24), (25) — Limitation on deduction for specified energy pro- 
perty; Reg. 1104(11) — Revocation of certificate; Reg. 4600(2)(k) — Qualified pro- 
perty for investment tax credit; Reg. 4604(2)(j) — Approved project property; Reg. 
Sch. II:Cl. 43.1(a)(iii) — Heat recovery equipment. 
History: Paras. (j) and (k) added to Class 34 by P.C. 1997-1033, s. 10, July 25, 1997, 
Canada Gazette, Part Il, August 20, 1997, applicable after February 21, 1994. 


That portion of Class 34 preceding para. (a) substituted by P.C. 1989-2464, s. 22, De- 
cember 14, 1989, Canada Gazette, Part II, January 3, 1990, applicable in respect of 
property acquired after 1987. 

Subpara. (e)(v) added by P.C. 1987-2354, November 26, 1987, Canada Gazette, Part 
II, December 9, 1987. 

Para. (b), subparas. (c)(ii), (f)(ii), cl. (e)(i)(B), and that portion following para. (d) and 
preceding para. (e) substituted by P.C. 1985-2673, s. 2, August 28, 1985, Canada Ga- 
zette, Part II, September 18, 1985. 


Cls. (d)(i)(C), (ii)(C) substituted by P.C. 1984-2044, subsecs. 3(2), (4), June 14, 1984, 
Canada Gazette, Part II, June 27, 1984. 


Subpara. (a)(iv) added, paras. (b)-(f) substituted, paras. (g)-(i) added by P.C. 1980- 
3323, s. 2, December 4, 1980, Canada Gazette, Part II, December 24, 1980; paras. 
(b)+(i) effective December 11, 1979. 


Para. (b) and subpara. (c)(ii) substituted by P.C. 1980-327, February 1, 1980, Canada 
Gazette, Part II, February 13, 1980, effective January 1, 1980. 

Definitions [Cl. 34]: “building” — Reg 1102(5), (5.1); “business” — ITA 248(1); 
“Canada” —ITA 255, Interpretation Act 35(1); “fossil fuel’ —Reg. Sch. Il Cl. 
34(d)()(B), (ii)(B); “Minister” —ITA 248(1); “person”, “property” — ITA 248(1); 
“related” —ITA 251(2)-(6); “structure” —Reg 1102(5), (5.1); “taxpayer? — ITA 
248(1); “writing” — Interpretation Act 35(1). 


Class 35 — (7 per cent) 
[Reg. 1100(1)(a)(xxv), 1100(1)(z.1b), 1100(1)(z.1c), 
1100(1)(ze))(D)] 
Property not included in any other class that is 
(a) a railway car acquired after May 25, 1976; or 
(b) a rail suspension device designed to carry trailers that are 
designed to be hauled on both highways and railway tracks. 


Related Provisions: Reg. 1100(1)(z.1c) — Additional CCA for railway common 
carriers; Reg. 1100(1.13)(a)(viii) — Exclusion from specified leasing property rules; 
Reg. 1101(5d)-(Sd.2) — Separate classes; Reg. 1103(2i) — Election to include Class 
7(h) property in Class 35, 


History: Class 35 substituted by P.C. 1994-139, s. 27, January 27, 1994, Canada Ga- 
zette, Part II, February 9, 1994, applicable to property acquired after December 23, 
1991, other than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into before December 24, 1991; or 


(b) that was under construction by or on behalf of the taxpayer on December 23, 
1991. 


Definitions [Cl. 35]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1). 


Class 36 
Property acquired after December 11, 1979 that is deemed to be 
depreciable property by virtue of paragraph 13(5.2)(c) of the Act. 
Related Provisions: Reg. 1101(5g) — Separate class. 


History: Class 36 added by P.C. 1982-599, subsec. 6(2), February 25, 1982, Canada 
Gazette, Part Il, March 10, 1982, applicable in respect of property acquired after De- 
cember 11, 1979. 


Definitions [Cl. 36]: “property” — ITA 248(1). 


Class 37 — (15 per cent) 
[Reg. 1100(1)(a)(xxvi)] 
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Cl. 41 — (25 per cent) 


Property that would otherwise be included in another class in this 


Schedule that is property used in connection with an amusement 
park, including 


(a) land improvements (other than landscaping) for or in support 
of park activities, including 


(i) roads, sidewalks, parking areas, storage areas, or similar 
surface constructions, and 


(i1) canals, 


(b) buildings (other than warehouses, cna ienon buildings, 
hotels or motels), structures and equipment (ones than automo- 
tive equipment), including 


(i) rides, attractions and appurtenances associated with a ride 
or attraction, ticket booths and facades, 


(ii) equipment, furniture and fixtures, in’ or attached to a 
building included in this class, 


(iii) bridges, and 
‘(iv) fences or similar perimeter structures, and 


(c) automotive equipment (other than automotive LE Le de- 
signed for use on highways or streets), 


and property not included in another class.in this Schedule that is a 
waterway or a land improvement (other than landscaping, clearing 
or levelling land) used.in connection with an amusement park. 
Related Provisions: Reg. 1103(2b) — Election to include earlier property in Class 
37; Reg. 1104(12) — Meaning of “amusement park”; Reg. 1104(12); 4604(1)(a), 
4604(2)(k) — Approved project property. 

History: Class 37 added by P.C. 1982-599, subsec. 6(2), February 25, 1982, Canada 
Gazette, Part II, March 10, 1982, applicable in respect of property acquired after De- 
cember 11, 1979. 

Definitions [Cl. 37]: “amusement park” — Reg. 1104(12); “associated” — ITA 256; 
“building” — Reg 1102(5), (5.1); “class” — Reg, 1102 (1)-(3), (14), (14.1); “pro- 
perty” — ITA 248(1); “structure” — Reg 1102(5), (5.1): 


Class 38 
[Reg. 1100(1)(zd)] 


Property not included in Class 22 but that would otherwise be in- 
cluded in that class if that class were read without reference to 
paragraphs (a) and (b) thereof. 

Related Provisions: Reg. 1101(51)—Election for separate class; Reg. 


4600(2)(e) — Qualified property for investment tax credit; 4603(a) — Qualified con- 
struction equipment; 4604(2)(d) — Approved project property. 

History: Class 38 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada Ga- 
zette, Part Il, January 3, 1990, applicable in respect of property acquired after 1987. 
Definitions [Cl. 38]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1). 

Interpretation Bulletins: IT-411R: Meaning of “contruction”; IT-469R: CCA — 
Earth-moving equipment. 


Class 39 
[Reg. 1100(1)(ze)] 


Property acquired after 1987 and before February 26, 1992 that is 
not included in Class 29, but that would otherwise be included in 
that Class if that Class were read without reference to subpara- 
graphs (b)(iii) and (v) and paragraph (c) thereof. 

Related Provisions: Reg. 1104(9); 4600(2)(k) — Qualified property for investment 
tax credit; 4604(2)(j) — Approved project property; Sch. II:Cl. 43. 

History: Class 39 substituted by P.C. 1994-230, s. 10, February 10, 1994, Canada 
Gazette, Part Il, February 23, 1994, applicable to property acquired after February 25, 
1992. 

Class 39 added by P.C. 1989- 2464, s. 23, December 14, 1989, Canada Gazette, Part Il, 
January 3, 1990, applicable in respect of property acquired after 1987. 

Selected Cases [CI. 39]: Will-Kare Paving & Contracting Ltd. v. R., [2000] 3 
C.T.C. 463 (SCC); aff’ g [2000] 3 C.T.C. 463 (FCA); aff’ g [1996] 2 C.T.C. 2426 (TCC) 
(“Primary” means the most important, not just one of many purposes or reasons). 
Definitions [Cl. 39]: “property” — ITA 248(1). 

Interpretation Bulletins: IT-147R3: CCA — Accelerated write- off of manufactur- 
ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software and master recording media (archived); IT- 
411R: Meaning of “construction”. 
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Class 40 

[Reg. 1100(1)(zf)], 
Property acquired after 1987 and before 1990 that is a powered in- 
dustrial lift truck or property described in paragraph (b) or (f) of 
Class 10 and that is property not included in Class 29 but that 
would otherwise. be included in that class:if that class were read 
without reference. to paragraph (c). thereof. 
Related Provisions: Reg. 1103(2e)— Transfer from Class 40 to Class 10; 


4600(2)(k) — Qualified, property for investment tax credit; 4604(2)(j) — Approved 
project property. 

History: Class 40 added by P.C. 1989-2464, s. 23, December 14; 1989, Canada Ga- 
zette, Part Il, January 3, 1990, applicable in respect of property acquired after 1987. 
Definitions [Cl. 40]: “class” — Reg. 1102 (1)-(3), (14), (14.1); “property” — ITA 
248(1). 


Interpretation Bulletins: IT-147R3: CCA — Accelerated write-off of manufactur- 
ing and processing machinery and equipment; IT-283R2: CCA — Videotapes, video- 
tape cassettes, films, computer software and master recording media (archived). 


Class 41 — (25 per cent). 
[Reg. 1100(1)(a)(xxvii), 1100(1)(y),’(ya)] 


Property (other than property included in Class 41.1) 


(a) not included in Class 28 that would otherwise be included in 
that class if that Class were read without reference to paragraph 
(a) of that Class, and if subparagraphs (e)(i) to (iii) of that Class 
were read as follows: 


“(i), property that was acquired before the mine came into 
production and that would, but for this Class, be included in 
Class 10 because of paragraph (g), (k), (1) or (r) of that 
class or would have been so included in that class if it had 
been acquired after the 1971 taxation year, and property 
that would, but for this class, be included in | Class a be- 
cause of subsection 1102(8) or (9), 


(ii), property that was acquired before the mine came into 
production and that would, but for this Class, be included in 
Class 10 because of paragraph (m) ‘of that Class, or 


(111) property that was acquired after the mine came into 
production and that would, but for this Class, be included in 
Class 10 because of paragraph (g), (k), (1) or (r) of that 
Class, and property that would, but for this Class, be in- 
cluded in Class, 41 because. of. subsection. 1102(8) or (9);” 


(a.1) that is the portion, expressed as a percentage determined by 
reference to capital cost, of property that 


(i)'would, but for this Class, be included'‘in Class 10 because 
of paragraph (g), (k), or G1) of that Class, or that is included in 
this Class because of subsection 1102(8) or (9), 

(ii) is not described in paragraph (a) or (a.2), 

(iii) was acquired by the taxpayer principally for the purpose 
of gaining or producing income from one or more mines that 
are operated by the taxpayer and situated in Canada, and that 
became available for use for the purpose. of. subsection 
13(26) of the Act in a taxation year, and _ 

(iv) had not, before it was acquired by the taxpayer, been 
used for any purpose by any person or partnership with 
whom the taxpayer was not dealing at arm’s length, 


where that percentage is determined by the formula 


100 x [A =(B ee 


where 

A is the total of all amounts each of which is the capital cost of 
a property of the taxpayer that became available for use for 
the purpose of subsection 13(26) of the Act in the year and 
that is described in subparagraphs (i) to (iv) in respect of the 
mine or mines, as the case may be, 


B is 5% of the taxpayer’s gross révenue from the mine or 
mines, as. the case may be, for the year, and 


C is the number of days in the year; 
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(a.2) that 
(i) is property that would, but for this Class, be included in 
Class 10 because of paragraph (g), (k), or (1) of that Class or 
that is included in this Class because of subsection 1102(8) 
or (9), 
(ii) was acquired by the taxpayer in a taxation year princi- 
pally for the purpose of gaining or producing income from 
one or more mines each of which 


(A) is one or more wells operated by the taxpayer for the 
extraction of material from a deposit of bituminous sands 
or oil shales, operated by the taxpayer and situated in 
Canada, 


(B) was the subject of a major expansion after March 6, 
1996, and 


(C) is a mine in respect of which the Minister, in consul- | 


tation with the Minister of Natural Resources, determines 
that the greatest designed capacity of the mine, measured 
in volume of oil that is not beyond the crude oil stage or 
its equivalent, immediately after the expansion was not 
less than 25% greater than the greatest designed capacity 
of the mine immediately before the expansion, 


(ili) was. acquired by the taxpayer 
(A) after March 6, 1996, 
(B) before the completion of the expansion, and 


(C) in the course of and principally for the purposes of the 
expansion, and 


(iv) had not, before it was acquired by the taxpayer, been 
used for any purpose by any person or partnership with 
whom the taxpayer was not dealing at arm’s length; 


(a.3) that is property included in this Class because of subsection 
1102(8) or (9), other than property described in paragraph (a) or 
(a.2) or the portion of property described in paragraph (a.1); 
(b) that is property, other than property described in subsection 
1101(2c), 
(i) described in paragraph (f.1), (g), Gj), (k), (1), (m), (r), (t) or 
(u) of Class 10 that would be included in that Class if this 
Schedule were read without reference to this paragraph; or 
(ii) that is a vessel, including the furniture, fittings, radio 
communication equipment and other equipment attached 
thereto, that is designed principally for the purpose of 
(A) determining the existence, location, extent or quality 
of accumulations of petroleum, natural gas or mineral re- 
sources, or 
(B) drilling oil or gas wells, 
and that was acquired by the taxpayer after 1987 other than pro- 
perty that was acquired before 1990 
(iii) pursuant to an obligation in writing entered into by the 
taxpayer before June 18, 1987, 
(iv) that was under construction by or on behalf of the tax- 
payer on June 18, 1987, or 
(v) that is machinery and equipment that is a fixed and inte- 
gral part of property that was under construction by or on 
behalf of the taxpayer on June 18, 1987; 
(c) acquired by the taxpayer after May 8, 1972, to be used di- 
rectly or indirectly by the taxpayer in Canada primarily in Cana- 
dian field processing, where the property would be included in 
Class 29 if 
(i) Class 29 were read without reference to 


(A) the words “property included in Class 41 solely be- 
cause of paragraph (c) or (d) of that Class or’, 


(B) its subparagraphs (b)(ili) and (v), and 
(C) its paragraph (c), 


(ii) subsection 1104(9) were read without reference to para- 
graph (k) of that subsection, and 
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(iii) this Schedule were read without reference to this Class, 
Class 39 and Class 43; or 


(d) acquired by the taxpayer after December 5, 1996 (otherwise 
than pursuant to an agreement in writing made before December 
6, 1996) to be leased, in the ordinary course of carrying on a 
business in Canada of the taxpayer, to a lessee who can reasona- 
bly be expected to use, directly or indirectly, the property in 
Canada primarily in Canadian field processing carried on by the 
lessee, where the property would be included in Class 29 if 


(i) Class 29 were read without reference to 


(A) the words “property included in Class 41 solely be- 
cause of paragraph (c) or (d) of that Class or”, 


(B) its subparagraphs (b)(iii) and (v), and 
(C) its paragraph (c), and 


(ii) this Schedule were read without reference to this Class, 
Class 39 and Class 43. 


Related Provisions: ITA 13(5) — Reclassification of property as a result of change 
in regulations; ITA 257 — Negative amounts in formulas; Reg. 1101(4c), (4d) — Sep- 
arate class for certain property under paras. (a)—(a.2); Reg. 1102(8)(d), 1102(9)(d) — 
Generating equipment; Reg. 1102(14.11) — Effect of transfer of oil sands property on 
reorganization; Reg. 1102(18)— Townsite costs; Reg. 1104(5)— Income from a 
mine; Reg. 1104(5.1), (5.2) — Gross revenue from a mine; Reg. 1104(7) — Meaning 
of “mine”; Reg. 1104(5), (6), (7), 1205(1)(a)(vi)(D), 1205(1)(c) — Earned depletion 
base; Reg. 1104(8.1) — Production in para. (a) means production in reasonable com- 
mercial quantities; Reg. 1206(1)“bituminous sands. equipment’, “tertiary recovery 
equipment’; Reg. 4600(1)(b), 4600(2)(g), (j) — Qualified property for investment tax 
credit; Reg. 4601(a)(vi) — Qualified transportation equipment; Reg. 4604(2)(i) — Ap- 
proved project property; Reg. Sch. II:Cl. 41.1 — Oil sands property acquired after 
March 18/07; Reg. Sch. II:Cl. 43. 


History: Opening words of Class 41 amended by P.C. 2011-44, s. 7, February 3, 2011, 
Canada Gazette, Part II, February 16, 2011, applicable to property acquired after 
March 18, 2007. ; 


Subparas. (c)(i) and (d)(i) of Class 41 amended by P.C, 2009-581, s..6, April 23, 2009, 
Canada Gazette, Part Il, May 13, 2009, applicable to property acquired after March 18, 
2007. 


The opening words of para. (b) amended by P.C. 2005-2186, s. 11, November 22, 
2005, Canada Gazette, Part 11, December 14, 2005, deemed to have come into force on 
November 7, 2001. 


Para. (a) amended to replace the portion of the text that is between subparas. (i) and 
(iii) in the text that is within quotation marks, by P.C. 2001-1378, s. 9, August 1, 2001, 
Canada Gazette, Part Il, August 15, 2001, effective August 15, 2001. 


Cl. (a.2)(ii)(C) amended by P.C. 2000-1331, s. 6, August 23, 2000, Canada Gazette, 
Part II, September 13, 2000, applicable to expansions commencing after September 13, 
2000. 


Paras. (c) and (d) added to Class 41 of Schedule II by P.C. 1999-629, s. 15, April 15, 
1999, Canada Gazette, Part II, April 28, 1999, applicable to taxation years that begin 
after 1996. 


The portion of Class 41 before para. (b) amended by P.C. 1998-49, s. 5, January 26, 
1998, Canada Gazette, Part II, February 4, 1998, applicable in respect of property ac- 
quired after March 6, 1996, except that paras. (a) and (a.3) apply in respect of property 
acquired after 1987. 


Subpara. (b)(1) amended by P.C. 1997-1033, s.-11, July 25, 1997, Canada Gazette, Part 
II, August 20, 1997, applicable to property acquired after February 25, 1992. 


Subpara. (b)(i) substituted by P.C: 1994-230, s. 11, February 10, 1994, Canada Ga- 
zette, Part Il, February 23, 1994, applicable to property acquired after February 25, 
1992. 


Class 41 added by P.C. 1989-2464, s. 23, December 14, 1989, Canada Gazette, Part Il, 
January 3, 1990, applicable in respect of property acquired after 1987. 


Definitions [Cl. 41]: “amount” — ITA 248(1); “arm’s length” — ITA 251(1); “bitu- 
minous sands”, “business” — ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “Canadian field processing” —ITA 248(1); “carrying on a business in Can- 
ada” — ITA 253; “class” —Reg. 1102 (1)-(3), (14), (14.1); “gross revenue” — ITA 
248(1); “gross revenue from a mine” — Reg. 1104(5.1); “income from one or more 
mines” —Reg. 1104(S), (6.1)(a); “mine” — Reg. 1104(7)(a); “mineral resource”, 
“Minister”, “oil or gas well” — ITA 248(1); “person” — ITA 248(1); “production” — 
Reg. 1104(8.1); “property” — ITA 248(1); “radio” — Interpretation Act 35(1); “taxa- 
tion year” —ITA. 249; “taxpayer? —ITA 248(1); “writing” — Interpretation Act 
35(1). 


Interpretation Bulletins: IT-267R2; CCA — vessels; IT-476R; CCA — Equipment 
used in petroleum and natural gas activities; IT-482R: Pipelines. 


Class 41.1 — (25 per cent) 
[Reg. 1100(1)(a)(xxvii.1), 1100(1)(y.1), (ya:1)] 
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Cl» 43:1. —.:(30 per cent) 


Oil sands property (other than specified oilsands property) that, 


(a) 18 acquired by a taxpayer after March 18, 2007 and before | 


2016 and that if acquired before March 19, 2007, would be in- 
cluded in paragraphs (a), (a:1) or (a.2) of Class 41; or 

“(b) is acquired by a taxpayer after 2015 and that ‘if acquired 
before March 19, 2007 would be included in Class 41. 

Related Provisions: ITA 13(5) — Reclassification ‘of property due to change in 


regulations; Reg. 1100(1)(a)(xxvii-1), 110(1)(y. 1), (ya. 1) —CCA and additional al- 
lowances; Reg. 1101(4e), (4f) — Separate class for certain property under para. (a); 


Reg, .1102(8)(d), 1102(9)(d) — Generating equipment, Reg. 1104(5.1) — Gross reve- | 
nue from a mine; Reg. 1104(7) — Meaning of “mine”; Reg. 1104(8.1) — Meaning of | 
“production”; Reg: 4600(1)(b), 4600(2)G) — Qualified PIOPeNSy bos investment tax 


credit: 

History: Class 41:1 added by P:C. 2011-44; s, 8, Fdbradely: 3, 2011, ‘Canada Gazette, 
Part II, February’ 16,2011, applicable to property acquired “after March’ 18, 2007. 
Definitions [Cl. 41.1]: 
1104(2); “production” — Reg. ‘1104(8.1); “property” —ITA 248(1); 
sands property” — Reg.’ 1104(2); “taxpayer” —ITA 248(1). 


“specified oil 


Class 42 — (12 per cent) 
[Reg. 1100(1 )(a)(xxviii)] 
patna that is 
(a) fibre-optic cable; ‘or 


»{b) telephone, telegraph or data communication equipment that 
is a wire or cable (other than a cable included in this class be- 
cause of paragraph (a)), acquired after February.22, 2005, and 
that has not been used, or acquired for use, for any purpose 
before February 23, 2005. 


Related Provisions: Reg. Sch. II Cl. 3(1)- Supporting drains 


History: Class 42 amended by P.C. 2006-439, s. 11, June 1, 2006, Canada Gazette, 
Part II, June 14, 2006, deémed in force on February 23, 2005. 


Class 42 added by P.C. 1994-139, s. 28, January 27, 1994, Canada Gazetie, Part Il, 
February 9, 1994, applicable to property acquired by a taxpayer after December 23, 
1991, other than property acquited pursuant to an agreement in yaite entered into by 
the taxpayer before December 24,1991, except that 


(a) where the taxpayer so elects in a letter that is filed with the Minister before 


August 9, 1994, or ina letter attached: to the taxpayer’s return filed withthe Min- 


ister in accordance with s.,150 of the Income Tax Act for the taxpayer's first taxa- 
tion year ending after December 23, 1991, those provisions apply with respect to 


___ property acquired by the taxpayer after the beginning of that year. 


(b)_ with respect to property acquired before December 24, 199). in: respect of | 


which an election referred to in para. (a) applies, Schedule I shall be tead without 
reference to Class 42. 


Definitions [Cl. 421: EPrOpEHY —ITA 248(1). 


Class 43 — (30 per éetiny 
(~ [Reg. 1100(1)(a)(xxix)] 


Property acquired after February,25, 1992 that 


(a):is not included in Class 29, but that would otherwise be in- 
cluded in that Class if that Class were read without reference to 
subparagraphs (b)(iii) rs (v) te paragraph (c) thereof; or 


(b) is property 


- .(i).that is. described in paragraph (k) of Class 10. and that | 


would be included in that Class if this Schedule were read 
without. reference. to. this paragraph and paragraph (b) of 
Class 41, and 


(ii) that, at the time of its acquisition, can reasonably be ex- 
pected to be. used entirely in Canada and primarily. for the 
purpose of processing ore extracted from a mineral resource 
located in a country other than Canada. 
Related Provisions: Reg. 1101(5s) — Election for separate class for para. (a) pro- 
perty costing at least $1,000; Reg. 1102(16.1) — Election to include Class 43.1 or 43.2 
property in Class 29 or 43; Reg. 4600(2)(k), 4604(2)() — Investment’ tax credit. 


History: Para. (b) amended by P.C. 1997-1033, s. 12, July 25, 1997, Canada Gazette, 
Part II, August 20, 1997, applicable to property acquired:after February 25, 1992. 


Class. 43 added by P.C. 1994-230, s. 12, February 10, 1994, Canada Gazette, Part Il, 
February 23, 1994, applicable to property acquired after February 25, 1992, except that 
an election referred to therein shall be deemed to be filed on a timely basis if it is filed 
with the Minister of National Revenue before August 23; 1994. 


“mine” — Reg. 1104(7); ‘“oil’ sands property” — Reg. 


Reg. 
Cl. 43.1(b)Gii)(B) 


Selected Cases [Cl. 43]: Scierie St-Elzéar Inc.v. Rx, (2003) 2 C.T:C: 2648 (TCC) 
(Not necessary that equipment have been, in, continuous use). 


Definitions [Cl. 43]: “Canada” —ITA 255, Interpretation Act 35(1);. “mineral re- 
source”, “property” — ITA 248(1). 


Interpretation Bulletins: IT-411R: Meaning of “construction”: IT-476R: CCA — 
Equipment used in petroleum and natural gas activities; IT-482R: Pipelines. 


Class 43.1 —(30 per cent) 
‘[Reg. 1100(1)(a)(xxix.1)] 
| Property, other than reconditioned or remanufactured equipment, 
that would otherwise be included in Class 1, 2, 8 or 48 or in Class 
17 because of paragraph (a: bys of af Class 


(a) that is 


(i) electrical, generating equipment, including any, heat gener- 
_ ating equipment used primarily for the.purpose of producing 
heat energy to operate. the electrical generating equipment, 


(ii) equipment that generates both electrical and heat energy 
other than, for greater certainty, fuel cell equipment, 


(ii.1), fixed. location fuel cell equipment that,uses hydrogen 
generated only from internal, or ancillary, fuel reformation 
equipment, 


(ii) heat recovery See ae used primarily for the purpose 
of conserving energy,.or reducing the requirement.to acquire 
energy, by. extracting, for. reuse thermal .waste that is gener- 
ated by equipment referred to in subparagraph (1) or (ii), 
(iii:1). district energy equipment that is part of ‘a district en- 
ergy system that uses thermal energy that is primarily sup- 
plied by electrical cogeneration equipment that would be pro- 
perty .described. in. paragraphs. (a) to.,(c). if, read without 
reference to this subparagraph, 
(iv). control, feedwater .and condensate. systems and other 
equipment, if. that property is. ancillary to equipment de- 
scribed in. any of subparagraphs (1) to (iii), or 
(v) an addition to a property described in any of subpara- 
. graphs (i) to (iv), 
other than buildings or other structures, tia rejection equipment 
(such as condensers and cooling water systems), transmission 
equipment, distribution equipment, fuel handling equipment that 
_is, not. used. to upgrade the combustible portion, of the fuel and 
fuel storage facilities, 


(b) that 
> (i) is situated: in co 
(ii) is 
(A) acquired by the taxpayer for use by the taxpayer for 
the purpose of gaining or producing income from a busi- 


nessi carried) on in-Canada or from: property ‘situated in 
Canada, or, 


(B) leased by the taxpayer to a.lessee forthe use by the 
lessee for the purpose of gaining or producing income 
from. a business. carried.on in Canada or from property 
situated in Canada, and 


(iii). has not been used for any aan before it was acquired 
bythe taxpayer unless 


(A) the property was dgiiactible property that 


(1) was included in Class 34, 43.1 or 43.2 of the person 
from whom it was acquired, or 


(II), would have been included in Class 34, 43.1 or 
43.2. of the person.from whom it.was acquired had the 
person made.a valid election to include the property in 
Class 43.1 or 43.2, as the case may. be, under para- 
.. «graph 1102(8)(d).or.1102(9)(d), and 
(B):the property was acquired by the taxpayer not more 
than five years after-the time itis considered to have be- 
come: available: for: use; for the purpose of subsection 
13(26) of: the Act, by the person from whom it was ac- 
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quired and remains at the same site in Canada as that at 
which that person used the property, and 


(c) that is 


(i) part of a system (other than an enhanced combined. cycle 
system) that 


(A) is used by the taxpayer, or by a lessee of the taxpayer, 
to generate electrical energy, or both electrical and heat 
energy, using only fuel that is fossil fuel, eligible waste 
fuel, spent pulping liquor, or any combination of those fu- 
els, and 


(B) has a heat rate attributable to fossil fuel (other than 
solution gas) not exceeding 6,000 BTU per kilowatt-hour 
of electrical energy generated by the system, which heat 
rate is calculated as the fossil fuel (expressed as the high 
heat value of the fossil fuel) used by the system that is 
chargeable to gross electrical energy output on an annual 
basis, 


(ii) part of an enhanced combined cycle system that 


(A) is used by the taxpayer, or by a lessee of the taxpayer, 
to generate electrical energy using only a combination of 
natural gas and thermal waste from one or more natural 
gas compressor systems located on a natural gas pipeline, 


(B) has an incremental heat rate not exceeding 6,700 BTU 
per kilowatt-hour of electricity generated by the system, 
which heat rate is calculated as the natural gas (expressed 
as its high heat value) used by the system that is chargea- 
ble to gross electrical energy output on an annual basis, 
and 


(C) does not have economically viable access to a steam 
host, or 


(iii) equipment that is used by the taxpayer, or by a lessee of 
the taxpayer, to generate electrical energy in a process all or 
substantially all of the energy input of which is thermal 
waste, other than 


(A) equipment that uses heat produced by a gas turbine 
that is part of the first stage of a combined cycle system, 
and 


(B) equipment that, on the date of its acquisition, uses 
chlorofluorocarbons (CFCs) or hydrochlorofluorocarbons 
(HCFCs), within the meaning assigned by the Ozone-De- 
pleting Substances Regulations, 1998, 
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ment, control equipment and equipment designed to 
enable the system to interface with other heating or 
cooling equipment, and 


(B) it is not a building, part of a building (other than a 
solar collector that is not a window and that is integrated 
into a building), equipment used to heat water for use in a 
swimming pool, energy equipment that backs up equip- 
ment described in subclause (A)(I) or (II) nor equipment 
that distributes heated or cooled air or water in a building, 


(ii) a hydro-electric installation of a producer of hydro-elec- 
tric energy, where that installation 


(A) has, if acquired after February 21, 1994 and before 
December 11, 2001, an annual average generating capac- 
ity not exceeding 15 megawatts upon completion of the 
site development, or, if acquired after December 10, 
2001, a rated capacity at the hydro-electric installation 
site that does not exceed 50 megawatts, and 


(B) is the electrical generating equipment and plant (in- 
cluding structures) of that producer including a canal, a 
dam, a dyke, an overflow spillway, a penstock, a power- 
house (complete with electrical generating equipment and 
other ancillary equipment), control equipment, fishways 
or fish bypasses, and transmission equipment, 


other than distribution equipment, property otherwise in- 
cluded in Class 10 and property that would be included in 
Class 17 if that Class were read without reference to its sub- 
paragraph (a.1)(i), 

(iii) an addition or alteration, which is acquired after Febru- 
ary 21, 1994 and before December 11, 2001, to a hydro-elec- 
tric installation that is described in subparagraph (ii) or that 
would be so described if that installation were acquired by 
the taxpayer after February 21, 1994, and which results in an 
increase in generating capacity, if the resulting annual aver- 
age generating capacity of the hydro-electric installation does 
not exceed 15 megawatts, 


(iii.1) an addition or alteration, which is acquired after De- 
cember 10, 2001, to a hydro-electric installation that is de- 
scribed in subparagraph (ii) or that would be so described if 
that installation were acquired by the taxpayer after February 
21, 1994, and which results in an increase in generating ca- 
pacity, if the resulting rated capacity at the hydro-electric in- 
stallation site does not exceed 50 megawatts, 


(iv) heat recovery equipment used by the taxpayer, or by a 


and property, other than reconditioned or remanufactured equip- 
ment, that would otherwise be included in another Class in this lessee of the taxpayer, primarily for the purpose of conserv- 
Schedule ing energy, or reducing the requirement to acquire energy, by 

(d) that is extracting for reuse thermal waste that is generated directly 


(i) property that meets the following conditions: 


(A) it is used by the taxpayer, or by a lessee of the tax- 
payer, primarily for the purpose of heating an actively cir- 
culated liquid or gas and is 


(I) active solar heating equipment, including such 
equipment that consists of above ground solar collec- 
tors, solar energy conversion equipment, solar water 
heaters, energy storage equipment, control equipment 
and equipment designed to interface solar heating 
equipment with other heating equipment, or 


(II) equipment that is part of a ground source heat 
pump system that transfers heat to or from the ground 
or groundwater (but not to or from surface water such 
as a river, a lake or an ocean) and that, at the time of 
installation, meets the standards set by the Canadian 
Standards Association for the design and installation 
of earth energy systems, including such equipment 
that consists of piping (including above or below 
ground piping and the cost of drilling a well, or 
trenching, for the purpose of installing that piping), 
energy conversion equipment, energy storage equip- 
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in an industrial process (other than an industrial process that 
generates or processes electrical energy), including such 
equipment that consists of heat exchange equipment, com- 
pressors used to upgrade low pressure steam, vapour or gas, 
waste heat boilers and other ancillary equipment such as con- 
trol panels, fans, instruments or pumps, but not including 
property that is employed in re-using the recovered heat 
(such as property that is part of the internal heating or cool- 
ing system of a building or electrical generating equipment), 
is a building or is equipment that recovers heat primarily for 
use for heating water in a swimming pool. 


(v) a fixed location device that is a wind energy conversion 
system that 


(A) is used by the taxpayer, or by a lessee of the taxpayer, 
primarily for the purpose of generating electrical energy, 
and 


(B) consists of a wind-driven turbine, electrical generat- 
ing equipment and related equipment, including 


(1) control, conditioning and battery storage 
equipment, 


(II) support structures, 


Cl. 43.1 — (30 per cent) 


(IID) a powerhouse complete with other ancillary 
equipment, and 


(IV) transmission equipment, 


other than distribution equipment, auxiliary electrical gener- 
ating equipment, property otherwise included in Class 10.and 
property that would be included in Class 17 if that Class 
were read without reference to its subparagraph (a.1)(i), 


(vi) fixed location photovoltaic equipment that is used by the 
. taxpayer, or a lessee of the taxpayer, primarily for the pur- 
pose of generating electrical energy from solar energy if the 
equipment consists of solar cells or modules and related 
equipment including inverters, control, conditioning and bat- 
tery storage equipment, support structures and transmission 
equipment, but not including 


(A) a building or a part of a building (other than a solar 
cell or module that is integrated into a building), 


(B) auxiliary electrical generating equipment, property 
otherwise included in Class 10 and property that would be 
included in Class 17 if that Class were read without refer- 
ence to its subparagraph (a.1)(i), and 


(C) distribution equipment, 


(vii) equipment used by the taxpayer, or by a lessee of the 
taxpayer, primarily for the purpose of generating electrical 
energy solely from geothermal energy, including such equip- 
‘ment that consists of piping (including above or below 
ground piping and the cost of drilling a well, or trenching, for 
the purpose of installing that piping), pumps, heat ex- 
changers, steam separators, electrical generating equipment 
and ancillary equipment used to collect the geothermal heat, 
but not including buildings, transmission equipment, distri- 
bution equipment, equipment designed to store electrical en- 
ergy, property otherwise included in Class 10 and property 
that would be included in Class 17 if that Class were read 
without reference to its subparagraph (a.1)(i), 


(viii) equipment used by the taxpayer, or by a lessee of the 
taxpayer, primarily for the purpose of collecting landfill gas 
or digester gas, including such equipment that consists of 
piping (including above or below ground piping and the cost 
of drilling a well, or trenching, for the purpose of installing 
that piping), fans, compressors, storage tanks, heat ex- 
changers and other ancillary equipment used to collect gas, to 
remove non-combustibles and contaminants from the gas or 
to store the gas, but not including property otherwise in- 
cluded in Class 10 or 17, 


(ix) equipment used by the taxpayer, or by a lessee of, the 
taxpayer, primarily for the purpose of generating heat energy 
from the consumption of eligible waste fuel, and not using 
any fuel other than eligible waste fuel or. fossil fuel, if the 
heat energy is used directly in an industrial process, or in a 
greenhouse, including such equipment that consists of fuel 
handling equipment used to upgrade the combustible portion 
of the fuel and control, feedwater and condensate systems, 
and other ancillary equipment, but not including buildings or 
other structures, heat rejection equipment (such as condens- 
ers and cooling water systems), fuel storage facilities, other 
fuel handling equipment and electrical generating equipment, 
and property otherwise included in Class 10 or 17, 

(x) an expansion engine with one or more turbines, or cylin- 
ders, that convert the compression energy in pressurized nat- 
ural gas into shaft power that generates electricity, including 
the related electrical generating equipment and ancillary con- 
trols, where the expansion engine 

(A) is part of a system that is installed 


(1) on a distribution line of a distributor of natural gas, 
or 


(II) on a branch distribution line of a taxpayer prima- 
rily engaged in the manufacturing or processing of 
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goods for sale or lease if the branch line is used to 
deliver natural gas directly to the taxpayer’s manufac- 
turing or processing facility, 


(B) is used instead of a pressure reducing valve, 


(xi) equipment used by the taxpayer, or by a lessee of the 
taxpayer, in a system that converts wood waste or plant resi- 
due into bio-oil, if that bio-oil is used primarily for the pur- 
pose of generating heat that is used directly in an industrial 
process or a greenhouse, generating electricity or generating 
electricity and heat, other than equipment used for the collec- 
tion, storage or transportation of wood waste or plant residue, 
buildings or other structures and property otherwise included 
in Class 10 or 17, 


(xii) fixed location fuel cell equipment used by the taxpayer, 
or by a lessee of the taxpayer, that uses hydrogen generated 
only from ancillary electrolysis equipment (or, if the fuel cell 
is reversible, the fuel cell itself) using electricity all or sub- 
stantially all of which is generated by photovoltaic, wind en- 
ergy conversion or hydro-electric equipment, of the taxpayer 
or the lessee, and equipment ancillary to the fuel cell equip- 
ment other than buildings or other structures, transmission 
equipment, distribution equipment, auxiliary electrical gener- 
ating equipment and property otherwise included in Class 10 
or 17, 


(xii) property that is part of a. system that is used by the tax- 
payer, or by a lessee of the taxpayer, primarily to produce 
and store biogas, which property includes equipment that is 
an anaerobic digester reactor, a buffer tank, a pre-treatment 
tank, biogas piping, a biogas storage tank and a biogas scrub- 
bing equipment, but not including 


(A) property (other than a buffer tank) that is used to col- 
lect, move or store organic waste, 


(B) equipment used to process the residue after digestion 
or to treat recovered liquids, 


(C) buildings or other structures, and 
(D) property otherwise included in Class 10 or 17, 


(xiv) property that is used by the taxpayer, or by a lessee of 
the taxpayer, primarily for the purpose of generating electric- 
ity using wave or tidal energy (otherwise than by using phys- 
ical barriers or dam-like structures), including support struc- 


_tures, control, conditioning and battery storage. equipment, 


submerged cables and transmission equipment, but not. in- 
cluding buildings, distribution equipment, auxiliary electric- 
ity generating equipment, property otherwise included in 
Class 10 and property that would be included in Class 17 if 
that class were read without reference to its subparagraph 
(a.1)(i), or 
(xv) district energy equipment that 

(A) is used by the taxpayer or by a lessee of the taxpayer, 


(B) is part of a district energy system that uses thermal 
energy that is primarily supplied by equipment that is de- 
scribed in subparagraph (i) or (iv) or would be described 
in subparagraph (i) or (iv) if owned by the taxpayer, and 


(C) is not a building, and 


(e) that 


(i) is situated in Canada, 

(ii) is 
(A) acquired by the taxpayer for use by the taxpayer for 
the purpose of gaining or producing income from a busi- 
ness carried on in Canada or from property situated in 
Canada, or 


(B) leased by the taxpayer to a lessee for the use by the 
lessee for the purpose of gaining or producing income 
from a business carried on in Canada or from property 
situated in Canada, and 
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(iii) has not been used for any purpose before it was acquired 
by the taxpayer unless 


(A) the property was depreciable property that was 


(1) was included in Class 34, 43.1 or 43.2 of the person 
from whom it was acquired, or 


(II) would have been included in Class 34, 43.1 or 
43.2 of the person from whom it was acquired had the 
person made a valid election to include the property in 
Class 43.1 or 43.2, as the case may be, under para- 
graph 1102(8)(d) or 1102(9)(d), and 


(B) the property was acquired by the taxpayer not more 
than five years after the time it is considered to have be- 
come available for use, for the purpose of subsection 
13(26) of the Act, by the person from whom it was ac- 
quired and remains at the same site in Canada as that at 
es that a oe = se ip 


Letter from. epee ol #inesec Sept. 28, 2010: See under ITA 127. sx1ye 


Related Provisions: ITA 13(18.1)— Energy, Mines and Resources “Technical 
Guide to Class’43.1” to be determinative; ITA 66(15)“principal-business corpora- 
tion”(h), (i) — Corporation whose business uses property in Cl. 43.1 or 43.2; Reg. 
1100(24), (25) — Limitation on deduction for specified energy property; Reg. 
1102(8)(d), 1102(9)(d) — Generating equipment — election for Class 43.1; Reg. 
1102(16.1) — Election to include Class 43.1 property in Class 29 or 43; Reg. 
1102(21) — Limitation where Cl. 43.1(b)(iii)(A) or (B) or 43.1(e€)Gii)(A) or (B) ap- 
plies; Reg. 1104(13) — Definitions; Reg. 1104(14), (15) — Where Cl. 43.1(c) not op- 
erating due to deficiency, failing or shutdown; Reg. 1219 — Canadian renewable and 
conservation expense; Reg. 1219(1)(f) — Well for installation of underground piping 
under Cl. 43.1(d) excluded from CRCE; Reg. 4600(2)(m) — Qualified property for in- 
vestment tax credit; Reg. 8200.1 — Cl. 43.1 property is prescribed energy conservation 
property; Reg. Sch. II:Cl. 43.2 —Certain property acquired after Feb. 22, 2005. 


History: Cl. (c)(ii)(A) of Class 43.1 amended; subpara. (c)(iii) added, by 2011, c. 24, 
subsecs. 101(2), (3), applicable to property acquired on or after March 22, 2011. 


Subparas. (a)(iii) and (iii.1) of Class 43:1 amended by 2010, c. 25, subsec. 90(1), appli- 
cable to property acquired after March 3, 2010. 


Subcl. (d)(i)(A)(II) amended by the said c. 25, subsec. 90(2), applicable to property 
acquired after May 2, 2010; and: amended to read as follows by the said c. 25, para. 
90(10)(a), applicable to property acquired after February 25, 2008 and before May 3, 
2010: 


(ID) equipment that is part of a ground source heat pump system that transfers 
heat to or from the ground or groundwater (but not to or from surface water such 
as a river, a lake or an ocean) and that, at the time of installation, meets the 
standards set by the Canadian Standards Association for the design and installa- 
tion of earth energy systems, including such equipment that consists of under- 
ground piping, energy conversion equipment, energy storage equipment, control 
equipment and equipment designed to enable the system to interface with other 
heating or cooling equipment, and 


Cl. (d)(i)(B) amended by the said c. 25, subsec. 90(3), applicable to property acquired 
after February 25, 2008. 


Subpara. (d)(iv) amended by the said c. 25, subsec. 90(4), Boe tichig to property ac- 
quired after March 3, 2010. 


Subparas. (d)(vii), (viii) amended by the said c. 25, subsec. 90(5), applicable to pro- 
perty acquired after May 2, 2010; and amended to read as follows by. the said c. 25, 
para. 90(10)(b), applicable to property acquired after February 25, 2008 and before 
May 3, 2010: 


(vii) above-ground equipment used by the taxpayer, or by a lessee of the tax- 
payer, primarily for the purpose of generating electrical energy solely from geo- 
thermal energy, including such equipment that consists of pumps, heat ex- 
changers, steam separators, electrical generating equipment and ancillary 
equipment used to collect the geothermal heat, but not including buildings, trans- 
mission equipment, distribution equipment, equipment designed to store electri- 
cal energy, property otherwise included in Class 10 and property that would be 
included in Class 17 if that Class were read without reference to its subparagraph 
(a.1)(i), 


(viii) above-ground equipment used by the taxpayer, or by a lessee of the tax- 
payer, primarily for the purpose of collecting landfill gas or digester gas, includ- 
ing such equipment that consists of fans, compressors, storage tanks, heat ex- 
changers and other ancillary equipment used to collect gas, to remove non- 
combustibles and contaminants from the gas or to store the gas, but not including 
property otherwise included in Class 10 or 17, 


Subparas. (d)(ix), (d)(xi) and (d)(xiii) amended by the said c. 25, subsecs. 90(5)-(7), 
applicable to property acquired after February 25, 2008. 
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Subpara. (d)(xv) added by the said c. 25, subsec. 90(8), applicable to property acquired 
after March 3, 2010. 


Subpara. (a)(ii.1) and the closing words of para. (a) of Class 43.1 amended by P.C. 
2009-581, subsecs. 7(1) and (2), April 23, 2009, Canada Gazette, Part Il, May 13, 
2009, applicable to property acquired after March 18, 2007. 


Cl. (c)(i)(A) amended by the said P.C. 2009-581, subsec. 7(3), apepeday to property 
acquired after March 18, 2007. 

Subparas. (d)(i), (d)(vi), (d)(@x), (d)(xii), the opening words of subpara. (d)(xiii) and cl. 
(d)(xiii)(B) amended and subpara. (d)(xiv) added by the said P.C. 2009-581, subsecs. 
7(4) to (10), applicable to property acquired after March 18, 2007, except that subpara. 
(d)(xii) is to be read as follows with respect to property acquired before February 26, 
2008: | 


(ix) fixed location fuel cell equipment used by the taxpayer, or by a lessee of the 
taxpayer, that uses hydrogen generated only from ancillary electrolysis equip- 
ment (or, if the fuel cell is reversible, the fuel'cell itself) using electricity gener- 
ated by photovoltaic, wind energy conversion or hydro-electric equipment, of the 
taxpayer or the lessee, and equipment ancillary to the fuel cell equipment other 
than buildings or other structures, transmission equipment, distribution equip- 
ment, auxiliary electrical generating equipment and property otherwise included 
in Class 10 or 17, 


Cl. (c)G)(A) amended by P.C. 2006-1103, s. 2, October 19, 2006, Canada.Gazette, Part 
Il, November 1, 2006, applicable to property acquired after November 13, 2005 that 
has not been used or acquired for use before that date. 


The opening words of Class 43.1 amended, subparas. (a)(iii.1) and (d)(xiii) added, by 
P.C. 2006-439, subsecs. 12(1), (2), and (4), June 1, 2006, Canada Gazette, Part Il, June 
14, 2006, applicable to property acquired after February 22, 2005. 


Subcls. (b)@ii)(A)(1) and (ID and (e)(ii)(A)d) and (II) amended by the said P.C. 2006- 
439, subsecs. 12(3), (5), deemed to have come into force on February 23, 2005. 


Subparas. (a)(ii), (a)(iv) amended and subpara: (a)(ii.1) added, by P.C. 2005-2287, sub- 
secs. 2(1), (2), December 6, 2005, Canada Gazette, Part Il, December 28, 2005, appli- 
cable to property acquired after February 18, 2003. 


Cl. (c)(i)(A) amended to replace “landfill gas or digester gas” with “landfill gas, di- 
gester gas or bio-oil”, by the said P.C. 2005-2287, subsec. 2(3), applicable to property 
acquired after February 18, 2003. 


Subpara. (d)(i) amended to replace “industrial process” with “industrial process or in a 
greenhouse”, by the said P.C. 2005-2287, subsec. 2(4), applicable to property acquired 
after February 18, 2003. 


Cl. (d)@i)(A) and subpara. (d)(iii) amended, subpara. (d)(iii.1) added, by the said P.C. 
2005-2287, subsecs. 2(5), (6), applicable after December 10, 2001. 


Subpara. (d)(ix) amended, subparas. (d)(xi) and (xii) added, by the said P.C. 2005- 
2287, subsecs. 2(7), (8), applicable to property acquired after February 18, 2003. 


The opening words of Class 43.1, the closing words of subparas. (d)(ii), (v) and (vi) 
and subpara. (d)(vii), amended by P.C. 2005-2186, subsecs. 12(1), (4)-(7), November 
22,2005, Canada Gazette, Part Il, December 14,'2005, applicable to pers acquired 
after February 27, 2000. 


The portion of Class 43.1 between paras. (c) and (d) amended by the said P.C. 2005- 
2186, subsec. 12(2), applicable to property acquired by a taxpayer on or after Septem- 
ber 3, 2005, other than. property acquired by a taxpayer on or after that day pursuant to 
a written agreement made before that day by the taxpayer and a person with whom the 
taxpayer deals at arm’s length. 

Cls. (b)(iii)(B) and (e)(iii)(B) amended by P.C. 2001-1378, s. 10, August 1, 2001, Can- 
ada Gazette, Part II, August 15, 2001, effective August 15, 2001. 

Paras. (b), (e), and cls. (c)(i)(B), (d)(vi)(B) amended by P.C. 2000-1331, s. 7, August 
23, 2000, Canada Gazette, Part Il, September 13, 2000, paras. (b) and (€) applicable to 
property acquired after June 26, 1996 except that, in respect of property acquired 
before 1998 pursuant to an agreement in writing made by the Taseele before June 27, 
1996 


(a) para. (b) shall be read without reference to subparas: (i) and (iii) thereof; and 
(b) para. (€) shall be read without reference to subparas. (i) and (iii) thereof; 


cl. (c)(i)(B) applicable to property acquired after February 16, 1999, and cl. (d)(vi)(B) 
applicable to property acquired after February 18, 1997. 
Class 43.1 added by P.C. 1997-1033, s. 13, July 25, 1997, Canada Gazette, Part Il, 
August 20, 1997, applicable to property acquired by a taxpayer after February 21, 1994 
except that 
(a) in respect of property 
(i) acquired by the taxpayer pursuant to an agreement of purchase and sale in 
writing made before September 27, 1994, or 


(ii) under construction by or on behalf of the taxpayer before September 27, 
1994, 


cl. (c)(ii)(B) shall be read as follows: 


(B) has a an incremental heat rate not exceeding 7,000 BTU per kilowatt- 
hour of electricity generated by the system, which heat rate is calculated as 
the natural gas (expressed as its high heat value) used by the system that is 
chargeable to the gross electrical energy output on an annual basis, and 
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Cl. 48 — (15 per cent) 


and 


(b) in renee of property ea by a taxpayer before I une 17, 1996, « oracquired 
before 1998, pursuant to an agreement in writing made by a taxpayer before June 
2ZAZNDIG: 


(i) the opening words of Class 43.1 shall be read without reference to’ “| other 
than reconditioned ‘or remanufactured’ equipment,’, 


(ii) the opening words of para. (b) shall be read as follows: 
(b) that is 
and © Nae 
(ili) the opening words of para. (e) shall be read as follows: 
() that is 


Definitions [Cl. 43.1]: “biogas”, “bio-oil’”.— Reg, 110413); “puilding” - — Reg 
1102(5), (5.1); “business” —ITA 248(1); “Canada” —ITA 255, Interpretation Act 
35(1); “class” ~ Reg. 1101(6), 1102(1)-@), (14),. (14.1); “depreciable property” — 
ITA 13(21), 248(1); “digester gas”, “distribution equipment”, “district energy equip- 
ment’, “district energy system’, “eligible) waste fuel”, “enhanced combined cycle sys- 
tem”, “fossil fuel’, “landfill gas”, “municipal waste” — Reg. 1104(13); “person” — 
ITA 248(1); “plant residue” — Reg. 1104(13); “property” — ITA 248(1); “solution 
gas”, “Spent pulping liquor” — Reg. 1104(13); “structure” — Reg. 1102(5), (5.1); “tax- 
payer’ — ITA 248(1);, “thermal. waste”, “transmission. equipment”, “‘wood. waste” — 
Reg. 1104(13)., _ 


Interpretation Bulletins: JT-482R: Pipelines. 


Class 43.2 —(50. per cent) 
[Reg.. 1100( 1)(a)ocxix. 2)| 
Property that is acquired after February 22, 2005 and before 2020 
(other than property that was included, hefore it was acquired, in 
another class in this Schedule by any taxpayer) and that i is property 
that would otherwise be included in Class 43.1 ° 


(a) if the expression “6,000 BTU” in clause (c)(i)(B) of that 
Class were read as the expression “4,750 BTU”; or 


(b) se of paragraph (dy os Class. 


Related Provisions: Reg. 1102(16.1) — Election to include Class 43:2 property in 
Class 29 or 43; Reg. 1219(1)(f) — Well for installation of underground piping under 
Cl. 43.2(b) excluded from CRCE; Reg. 4600(2)(n) — Qualified property for invest- 
ment tax credit. See also Related Provisions annotation to Class 43.1. 


History: The opening words of Class 43.2 amended by P. C. 2009- 581, s. 8, April 23, 
2009, Canada Gazette, Part Il, May 13, 2009, deemed to Kg) come ito force on 
March 19, 2007.: 


Class 43.2 added by PC. 2006-439, s. 13, June 1, 2006, Canada Gazette, Patt Il, June 
14, 2006, deemed in force on February 23, 2005, except that in respect of a property 
acquired before December 10, 2005, the opening words of Cl. 43.2 are to be read as 
follows: 


Property that is acquired after February 22, 2005 and before 2012 and that is 
property that would otherwise be included in Class 43.1 


Definitions [Cl. 43:2]: “class” — Reg. BON) -1102()+@), (14); °4.1); “pro- 
perty”, “taxpayer” — ITA 248(1), 


Class 44— (25 p er cent) 
[Reg. 1100(1)(a)(xxx), MOC, 1), 1103(2h)] 
Property that is a patent, or a right to use patented information for a 
limited or unlimited period. 


Related Provisions: Reg. 1103(2h) — Election not to include property, in Class 44; 
Reg. Sch. II:Cl. 14 — Patent for a limited period. 

History: Class 44 added by P.C. 1994-231, s. 5, February 10, 1994, Canada Gazette, 
Part II, February 23, 1994, applicable to property acquired after April 26, 19935, 


Definitions [Cl. 44]: “property” — ITA 248(1). 


Class 45 — (45 per cent) 
[Reg. 1100(1)(a)(xxxi)] 
Property acquired after March 22, 2004 and before March 19, 2007 
(other than property acquired before 2005 in respect of which an 


election is made under subsection 1101(5q)) that is general-purpose 
electronic data processing equipment and systems software for that 


Reg. 
Cl. 48(a) 


equipment, including ancillary data processing equipment, but not 
including property that is principally: or is used principally as 
(a) electronic process. control:or monitor equipment; 
(b) electronic communications control equipment; 
(c) systems software for equipment referred to in paragraph (a) 
or (b); or 
(d) data handling equipment (other than data handling. equip- 
ment that is ancillary to general- Purpose electronic data process- 
ing equipment). 


Related Provisions: Reg. 1100(1.13)(a)(i. 1) — Property costing over $1 million 
subject to specified leasing property rules; Reg. Sch. I:Cl. 50, 52 — Computers ac- 
quired after March 18, 2007. 


History: Theopening words of Class 45 amended by P.C. 2009-581, s. 9, April 23, 
2009; Canada Gazette, Part Il, May.13, 2009;.deemed to: have come. into force on 
March 19, 2007. 


Class 45 added by P.C. 2005- 2286, s. 6, December. 6, 2005, Canada Gazette, Part Il, 
December 28, 2005, deemed in force on March 23, 2004. 


Definitions [Cl. 45]: “general-purpose electronic data processing equipment’ — Reg. 
1104(2); “property” — ITA 248(1); “systems software” — Reg. 1104(2). 


Class 46 — (30-per. cent) . 
(Reg. 11001 )(a)xxxi)] 

Property acquired after March 22, 2004 that:is data network infra- 
structure equipment, and systems software for, that equipment, that 
would, but for this Class, be included in Class 8 because of para- 
graph (i) of that Class. 
History: Class 46 added by P.C. 2005-2286, s. 6, December 6, 2005, Canada Gazette, 
Part II; December 28, 2005, deemed in force on March 23, 2004. 


Definitions [Cl. 46]: “data network infrastructure equipment” — Reg. 1104(2); “pro- 
perty’ —ITA 248(1); “systems software’ — Reg., 1104(2). 


Class 47 — (8 per cent) 
[Reg. 1100(1)(a)(xxxiii)]., 
Property that is 
(a) transmission or distribution equipment (which may include 
for this purpose a structure) acquired after February 22, 2005 
and that is used for the transmission or distribution of electrical 
energy, other than 
(i) property that is a building, and 
(ii) property that has been used or acquired for use for any 
purpose by any..taxpayer: before February 23, 2005; or 
(b) equipment acquired :after March 18, 2007 that is part of a 
liquefied natural .gas facility. that liquefies or regasifies natural 
gas, including controls, cooling equipment, compressors, pumps, 
storage tanks, vaporizers.and. ancillary, equipment, loading and 
unloading pipelines. on the facility site used to transport lique- 
fied natural gas between a ship and the. facility, and related 
structures, other than property that is 


(i) acquired for the purpose of producing oxygen or nitrogen, 


(ii) a breakwater, a dock, a a jetty, a wharf, or a similar struc- 
‘ture, or 


(ili) a building. 
Related Provisions: Reg, 110004), (25) — Limitation on deduction for specified 


energy property. 
History: Class 47 amended by P.C. 2009-581, s. 10, April 23, 2009, Canada Gazette, 
Pait Il, May 13, 2009, deemed 'to have come into force on March’19,°2007. a 


Class 47 added by P.C. 2006-439, s. 14, June 1, 2006, Canada Gazette, Part II, June 
14, 2006, deemed in force on February 23, 2005. 


Definitions [Cl. 47]: “property”, “taxpayer” — ITA 248(1). 


Class 48 — (15 per cent) 
[Reg. 1100(1)(a)(xxxiv)] 
Property acquired after February 22, 2005 that is a combustion tur- 
bine (including associated’ burners and compressors) that generates 
electrical energy, other than 
(a) . electrical., generating) equipment described. in any of 
paragraphs (f) to'(h) of Class 8; 
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(b) property acquired before 2006 in respect of which an elec- 
tion is made under subsection 1101(5t); and 


(c) property that has been used or acquired for use for any pur- 
pose by any taxpayer before February 23, 2005. 
Related Provisions: Reg. 1100(24), (25) — Limitation on deduction for specified 
energy property; Reg. Sch. II:Cl. 43.1 — Energy generation property. 
History: Class 48 added by P.C. 2006-439, s. 14, June 1, 2006, Canada Gazette, Part 
II, June 14, 2006, deemed in force on February 23, 2005. 


Definitions [Cl. 48]: “property”, “taxpayer” — ITA 248(1). 


Class 49 — (8 per cent) 
[Reg. 1100(1)(a)(xxxv)] 


Property that is a pipeline, including control and monitoring de- 
vices, valves and other equipment ancillary to the pipeline, that 


(a) is acquired after February 22, 2005, is used for the transmis- 
sion (but not the distribution) of petroleum, natural gas or re- 
lated hydrocarbons, and is not 


(i) a pipeline described in subparagraph (1)(ii) of Class 1, 


(ii) property that has been used or acquired for use for any 
purpose by any taxpayer before February 23, 2005, 


(ili) equipment included in Class 7 because of paragraph (j) 
of that Class, or 


(iv) a building or other structure; or 


(b) is acquired after February 25, 2008, is used for the transmis- 
sion of carbon dioxide, and is not 


(i) equipment included in Class 7 because of paragraph (k) of 
that Class, or 
(ii) a building or other structure. 
Related Provisions: Reg. 1101(5v) — Election for separate class for property in 
Class 49. 


History: Class 49 amended by P.C. 2009-660, s. 9, April 30, 2009, Canada Gazette, 
Part II, May 13, 2009, applicable in respect of property acquired after February 25, 
2008. 


Class 49 added by P.C. 2006-439, s. 14, June 1, 2006, Canada Gazette, Part II, June 
14, 2006, deemed in force on February 23, 2005. 
Definitions [Cl. 49]: “property”, “taxpayer” — ITA 248(1). 


interpretation Bulletins: IT-476R: CCA — Equipment used in petroleum and natu- 
ral gas activities. 


Class 50 — (55 per cent) 
[Reg. 1100(1)(a)(xxxvi)] 


Property acquired after March 18, 2007 that is general-purpose 
electronic data processing equipment and systems software for that 
equipment, including ancillary data processing equipment, but not 
including property that is included in Class 52 or that is principally 
or is used principally as 


(a) electronic process control or monitor equipment; 
(b) electronic communications control equipment; 


(c) systems software for equipment referred to in paragraph (a) 
or (b); or 
(d) data handling equipment (other than data handling equip- 
ment that is ancillary to general-purpose electronic data process- 
ing equipment). 

Related Provisions: Reg. 4600(2)(k) — Qualified property for investment tax 


credit; Reg. Sch. Il:Cl. 52 — 100% CCA for computers acquired Jan. 28/09 to Jan. 
31/10. 


History: The opening words of Class 50 amended by P.C. 2009-660, s. 10, April 30, 
2009, Canada Gazette, Part II, May 13, 2009, applicable in respect of property ac- 
quired after January 27, 2009. 


Class 50 added by P.C. 2009-581, s. 11, April 23, 2009, Canada Gazette, Part Il, May 
13, 2009, deemed in force on March 19, 2007. 


Class 51 — (6 per cent) 
[Reg. 1100(1)(a)(xxxvii)] 
Property acquired after March 18, 2007 that is a pipeline, including 
control and monitoring devices, valves and other equipment ancil- 


Income Tax Regulations, Schedule II 


lary to the pipeline, used for the distribution (but not the transmis- 
sion) of natural gas, other than 
(a) a pipeline described in subparagraph (1)(ii) of Class 1 or in 
Class 49; 
(b) property that has been used or acquired for use for any pur- 
pose by a taxpayer before March 19, 2007; and 
(c) a building or other structure. 


Related Provisions: Reg. 1100(1.13)(a)(i.1) — Property costing over $1 million 
subject to specified leasing property rules. 

History: Class 51 added by P.C. 2009-581, s. 11, April 23, 2009, Canada Gazette, 
Part II, May 13, 2009, deemed in force on March 19, 2007. 


Definitions [Cl. 51]: “property”, “taxpayer” — ITA 248(1). 


Class 52 — (100 per cent) 
[Reg. 1100(1)(a)(xxxviii)] 
Property acquired by a taxpayer after January 27, 2009 and before 
February 2011 that 
(a) is general-purpose electronic data processing equipment and 
systems software for that equipment, including ancillary data 
processing equipment, but not including property that is princi- 
pally or is used principally as 
(i) electronic process control or monitor equipment, 
(ii) electronic communications control equipment, 
(ili) systems software for equipment referred to in paragraph 
(i) or (ii), or 
(iv) data handling equipment (other than data handling equip- 
ment that is ancillary to general-purpose electronic data 
processing equipment); 
(b) is situated in Canada; 


(c) has not been used, or acquired for use, for any purpose 
whatever before it is acquired by the taxpayer; and 


(d) is acquired by the taxpayer 


(i) for use in a business carried on by the taxpayer in Canada 
or for the purpose of earning income from property situated 
in Canada, or 


(ii) for lease by the taxpayer to a lessee for use by the lessee 


in a business carried on by the lessee in Canada or for the 
purpose of earning income from property situated in Canada. 


Related Provisions: Reg. 1100(2)(a)(iv) — Cl. 52 property not subject to half-year 
tule; Reg. 4600(2)(k) — Qualified property for investment tax.credit; Reg. Sch. II:Cl. 
50 — 55% CCA rate for computers acquired at other times. 


History: Class 52 amended by P.C. 2009-847, s. 1, May 28, 2009, Canada Gazette, 
Part II, June 10, 2009, in force on June 10, 2009. 


Class 52 added by P.C. 2009-660, s. 11, April 30, 2009, Canada Gazette, Part II, May 
13, 2009, applicable in respect of property acquired after January 27, 2009. 


Pose Future Addition — Carbon capture and 
storage assets | 


Dept of Finance consultation paper, April 17. 2009: Consultations on yeas 


The Department of Finance is inviting interested es to partic te ina consultative 
process. tegarding the potential provision of accelerated capital cost allowance (€ 

for income tax purposes to equipment used in carbon ca ture and storag 
Carbon | capture and “storage is an emerging technology w potential | to. 
reduce greenhouse gas (GHG) emissions resulting from the combustic 
at large industrial facilities. speaking, oe a and 
three activities; 


& Capture of carbon tiosias (co, at the source plant, where it 
2 ‘Transportation of the CO, to a storage site; and a 
3. Storage of the CO,, typically in an underground geological formation. 


In light of the potential importance of carbon capture and storage as a means of reduc 


ing GHG emissions, Budget 2009 committed to Bee. with stakeholders to ee 


-curre 
promote investment in certain el uiaie generation techno’ gies. A 


timing of capital cost deductions for tax i Seite = oe 
financial return from investment in particular assets. — — 
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iseful life (sometimes referred to as economic life) of assets 
arbon capt 


a x 
under the current tax regime 
»f the various assets used in 


SCHEDULE Ill — CAPITAL COST 
ALLOWANCES, CLASS 13 


History: Schedule H was consolidated and retitled Schedule III, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


1. For the purposes of paragraph 1109(1)(b), the amount that may 
be’ deducted in computing the income of a taxpayer for a taxation 
year in respect of the capital cost to him of a property of Class 13 in 
Schedule II is the lesser of » bm 


(a) the aggregate of each amount determined in accordance with 
section 2 of this Schedule that is a prorated portion of the part of 
the capital cost to him, incurred in a particular taxation year, of a 
particular leasehold interest; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 
_ the taxation. year (before making. any deduction under section 
1100) of property of the class. 
Definitions: “amount”—ITA’ 248(1);' “capital’ cost” — Reg. '1100(1)(b); \ “pro- 
perty’ —ITA 248(1); “taxation year” —ITA 249; “taxpayer” —ITA 248(1); “un- 
depreciated capital cost” — ITA 13(21), 248(1). 


2. Subject to section 3 of this Schedule, the prorated portion for the 
year of the part.of the capital cost,incurred in a particular taxation 
year, of a particular leasehold interest.is the lesser of 


(a) '/s of that part of, the capital cost; and 


(b) the amount determined by dividing that part of the capital 
cost by the number of 12-month periods (not exceeding 40 such 
periods) falling within the period commencing with the begin- 
ning of the particular taxation year in which the capital cost was 
incurred and ending with the day the lease is to terminate. 


Definitions: “amount” — ITA 248(1); “capital cost” — Reg. 1100(1)(b); “taxation 
year” — ITA 249, 
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3. For the purpose of determining, under section 2 of this Schedule, 
the prorated: portion fori the year of the part of the capital cost, in- 
curred in a particular taxation year, of a particular leasehold inter- 
est, the following rules, apply: 


(a) where an item of the capital cost of a leasehold interest was 
incurred before the taxation year in which the interest was ac- 
quired, it shall be deemed to have been incurred in the taxation 
year in which the interest was acquired; 


(b) where, under a lease, a tenant has a right to renew the lease 
for an additional term, or for more than one additional term, af- 
ter the term that includes the end of the particular taxation year 
in which the capital cost was incurred, the lease shall be deemed 
to terminate on the day on which the term next succeeding the 
term in’ which the capital cost was incurred is to terminate; 


(c) the prorated portion for the year of the part of the capital 
cost, incurred in a particular taxation year, of a particular lease- 
hold interest shall not'exceed the amount, if any, remaining after 
deducting from that part of the capital cost the-aggregate of the 
amounts ‘claimed’ and deductible in previous years in respect 
thereof; 


\ i 
the expected operati 
compared with t 
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(d) where, at the end of a taxation year, the aggregate of 


(i) the amounts claimed and deductible in previous taxation 
years in respect of a particular leasehold interest, and 


(ii) the proceeds of disposition, if any, of part or all of that 
interest 


equals or exceeds the capital cost as of that time of the interest, 
the prorated portion of any part of that capital cost shall, for all 
subsequent years, be deemed to be nil; and 


(e) where, at the end of a taxation year, the undepreciated capital 
cost to the taxpayer of property of Class 13 in Schedule II is nil, 
the prorated portion of any part of the capital cost as of that time 
shall, for all subsequent years, be deemed to be nil. 
Definitions: “amount” —ITA 248(1); “capital cost” — Reg. 1100(1)(b); “pro- 
perty’ —ITA 248(1); “taxation year’ —ITA 249; “taxpayer” —ITA 248(1); “un- 
depreciated capital cost’ — ITA 13(21), 248(1). 
Interpretation Bulletins: [T-324: CCA — Emphyteutic lease (archived); IT-464R: 
CCA — Leasehold interests. 


4. Where a taxpayer has acquired a property that would, if the pro- 
perty had been acquired by a person with whom the taxpayer was 
not dealing at arm’s length at the time the property was acquired, be 
a leasehold interest of that person, a reference in this Schedule to a 
leasehold interest shall, in respect of the taxpayer, include a refer- 
ence to that property, and the terms and conditions of the leasehold 
interest of that property in respect of the taxpayer shall be deemed 
to be the same as those that would have applied in respect of that 
person had that person acquired the property. 

History: S. 4 added by P.C. 1994-139, s. 29, January 27, 1994, Canada Gazette, Part 
II, February 9, 1994, applicable to property acquired after December 23, 1991, other 
than property acquired by a taxpayer before 1993 


(a) pursuant to an agreement in writing entered into by the taxpayer before Decem- 
ber 24, 1991, or 
(b) that was under construction by or on behalf of the taxpayer on December 23; 
1991. 
Definitions: “arm’s length” — ITA 251(1); “person”, “property”, “taxpayer” — ITA 
248(1). 


SCHEDULE IV — CAPITAL COST 
ALLOWANCES, CLASS 15 


History: Schedule D was consolidated and retitled Schedule IV, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. 


1. For the purposes of paragraph 1100(1)(f), the amount that may be 
deducted in computing the income of a taxpayer for a taxation year 
in respect of property described in Class 15 in Schedule II is the 
lesser of 


(a) an amount computed on the basis of a rate per cord, board 
foot or cubic metre cut in the taxation year; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under section 
1100 for the taxation year) of property of that class. 
History: Para. 1(a) amended by P.C. 1994-139, s. 30, January 27, 1994, Canada Ga- 
zette, Part II, February 9, 1994, applicable to 1986 et seq. 


Definitions: “amount”, “property” —ITA 248(1); “taxation year” —ITA 249; “tax- 
payer’ —ITA 248(1); “undepreciated capital cost’ —ITA 13(21), 248(1). 


2. Where all the property of the class is used in connection with one 
timber limit or section thereof, the rate per cord, board foot or cubic 
metre is the amount determined by dividing 


(a) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under section 
1100 for the taxation year) of the property 
by 

(b) the number of cords, board feet or cubic metres of timber in 
the limit or section thereof as of the commencement of the taxa- 
tion year, obtained by deducting the quantity cut up to that time 
from the amount shown by the latest cruise. 


Income Tax Regulations 


History: S. 2 substituted by P.C. 1994-139, s. 31, January 27, 1994, Canada Gazette, 
Part II, February 9, 1994, applicable to 1986 et seq. 

Definitions: “amount” — ITA 248(1); “commencement” — Interpretation Act 35(1); 
“property” —ITA 248(1); “taxation year” — ITA 249; “taxpayer” — ITA 248(1); “un- 
depreciated capital cost” —ITA 13(21), 248(1). 


3. Where a part of the property of the class is used in connection 
with one timber limit or a section thereof and a part is used’in con- 
nection with another limit or section thereof, a separate rate shall be 
computed for each part of the property, in the manner provided in 
section 2 of this Schedule, as though each part of the property were 
the taxpayer’s only property of that class. 


Definitions: “property”, “taxpayer’ — ITA 248(1). 


SCHEDULE V — CAPITAL COST 
ALLOWANCES, INDUSTRIAL MINERAL 
MINES 


History: Schedule E was consolidated and retitled Schedule V, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force August 15, 1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part II, August 8, 1979. : 


1. For the purposes of paragraph 1100(1)(g), the amount that may 
be deducted in computing the income of a taxpayer for a taxation 
year in respect of a property described in that paragraph that is an 
industrial mineral mine or a right to remove industrial minerals 
from an industrial mineral mine is the lesser of 


(a) an amount computed on the basis of a rate (computed under 
section 2 or 3 of this Schedule, as the case may be) per unit of 
mineral mined in the taxation year; and 


(b) the undepreciated capital cost to the taxpayer as of the end of 
the taxation year (before making any deduction under section 
1100) of the mine or right. 
Definitions: “amount” — ITA 248(1); “industrial mineral mine”, “mineral” — Reg. 
1104(3); “property” —ITA 248(1); “taxation year” —ITA 249; “taxpayer” —ITA 
248(1); “undepreciated capital cost” —ITA 13(21), 248(1). 


2. Where the taxpayer has not been granted an allowance in respect 
of the mine or right for a previous taxation year, the rate for a taxa- 
tion year is an amount determined by dividing the capital cost of the 
mine or right to the taxpayer minus the residual value, if any, by 


(a) in any case where the taxpayer has acquired a right to re- 
move only a specified number of units, the specified number of 
units of material that he acquired a right to remove; and 


(b) in any other case, the number of units of commercially mine- 
able material estimated as being in the mine when the mine or 
right was acquired. 


Definitions: “amount” — ITA 248(1); “residual value” — Reg. Sch. Vs. 5; “taxation 
year” — ITA 249; “taxpayer” — ITA 248(1). 


3. Where the taxpayer has been granted an allowance in respect of 
the mine or right in a previous taxation year, the rate for the taxa- 
tion year is 


(a) where paragraph (b) does not apply, the rate employed to 
determine the allowance for the most recent year for which an 
allowance was granted; and 


(b) where it has been established that the number of units of ma- 
terial remaining to be mined in the previous taxation year was in 
fact different from the quantity that was employed in determin- 
ing the rate for the previous year referred to in paragraph (a), or 
where it has been established that the capital cost of the mine or 
right is substantially different from the amount that was em- 
ployed in determining the rate for that previous year, a rate de- 
termined by dividing the undepreciated capital cost to the tax- 
payer of the mine or right as of the commencement of the year 
minus the residual value, if any, by 


(i) in any case where the taxpayer has acquired a right to re- 
move only a specified number of units, the number of units 
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of commercially mineable material’ that,”at the commence- 
nent of the year, he had a right to remove, and” 


(i1) in any other case, the number of units. of commercially 


mineable material estimated: as remaining in ti de mine: at the | 
ee 


commencement of the year. 
Definitions: “amount”, “employed” — ITA 248(1); “residual ie eres Sch. V 


s..5; “taxation year” —ITA 249; “taxpayer”? —ITA 248(1); "ugglepaseiied capital | 


cost’ — ITA 13(21), 248(1). 


iy 


4. In lieu of the aggregate. of deductions zl ooh inns? under 


this Schedule, a taxpayer may elect that the deduction for the taxa- | 


tion year be the lesser of 
(a) $100; and 109 
(b) the amount received by him in the taxation year from the sale 
of mineral. 


Definitions: “amount” — ITA 248(1); “mineral” — Reg. 11040), “taxation year” — 
ITA 249; “taxpayer” — ITA 248(1). 


5. In this Schedule, 
the property if all commercially mineable material, were. removed. 
Definitions: “property” — ITA ‘248(1). id sbsnsQ 


Interpretation Bulletins [Schedule V]: IT-423: Sale .of. sand, _ gravel or topsoil 


(archived); IT-492: Industrial mineral mines. 


SCHEDULE VI — CAPITAL Cost 
ALLOWANCES, TIMBER LIMITS AND 
CUTTING RIGHTS 


History: Schedule C was consolidated and retitled Schedule V1) by the Consolidated 
Regulations. of Canada, chapter 945, proclaimed in force August \15;’1979, by’ P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part I, August 8,' 1979.0 


1. For the purposes of paragraph 1100(1)(e),. the amount. that may 


be deducted in computing the income ofa taxpayer. for.a. taxation | 
year in respect of the capital cost to him of-a property, other:than a — 


timber resource property, that is a Coie — ora right to-cut tim- 
ber from a limit is the lesser of 


(a) the aggregate of 


(i) an amount computed on the basis of a rate (determined 
under section 2 or 3 of this Schedule) per cord, board foot or 
cubic metre cut in the year, and Ne 


(ii) the lesser of 


(A) '/o of the amount expended by: the taxpayer fies the 
commencement of his 1949 taxation year thats included 
in the capital cost to him of the timber limit or right, for 
surveys, cruises or preparation of prints, maps or plans for 
the purpose of obtaining a licence or right to cut timber, 
and 


(B) the amount expended as dasoribed in cane (A) mi- | 
nus the aggregate of amounts dediictéd under this subpar- | 


agraph in computing the income of the PAS! in previ- 
ous years; and 


(b) the undepreciated capital cost to the taxipayet as of the end of 
“the year (before making any deduction under section: 1100 for 
the year) of the timber limit or right. 
History: Subpara. 1(a)(i) substituted*by P:C, 1994-139, s»32; January 27, 1994, Can- 
ada Gazette, Part Il, February 9, 1994, applicable‘to 1986 et seq. 
Definitions: “amount”, “property” — ITA 248(1); “taxation year” — ITA 249; “tax- 
payer” — ITA 248(1); “timber resource property”, “undepreciated capital cost” — ITA 
13(21), 248(1). ea ech sean ; 


2. If the taxpayer has not been granted an allowance in respect of 
the limit or right for a previous taxation year, the rate for a taxation 
year is an amount determined by dividing 

(a) the capital cost of the limit or right to the taxpayer, minus the 


aggregate of the residual value of the timber. limit and. any 
amount expended by the taxpayer after the’ commencement of 


“residual value” means “the estimated value of | 


Reg. 
Sch. VII 


his 1949 taxation year that is included in the’capital cost 'to him 

oof the timber limit or right, for surveys; cruises or preparation of 
prints, maps or plans for the Purpose. o i eines a licence or 
right to cut timber, 


(b) the quantity of timber in the limit or the quantity of timber 
the taxpayer has obtained a right to cut, as the case may be, (éx- 
pressed in cords, voatd Sage or aes seas as shown by ‘a 
“Cruise. 


History: Para. 2(b) substituted by P.C. 1994-139, s. 33, January 27, 1994, Canada 
Gazette, Part II, February 9, 1994, applicable to 1986 et Seq. 


Detinitions: “amount” — ITA: 248(1);“residual value” “Reg, Soh.) VI-si:5; “taxa- 
tion: year” —ITA 249; “taxpayer” — ITA 248(1). 


3. If the taxpayer has Heer granted an allowance in respect of the 
limit or right in a previous taxation year, the rate for a taxation year 
is 
(a) where paragraph (b) does not apply, the’ rate employed to 
_ determine the allowance for the most recent year for which an 
_allowance was granted; and 


(b) where it has been established that the: quaint of timber that 
“was in the limit or that the taxpayer had a'right'to’cut was in fact 
“substantially different from the quantity that was employed in 

determining the rate for the previous year referred to in para- 

graph (a), or where it has been established that, the capital cost of 
the limit or right i is substantially different fromthe amount:that 

‘was employed in determining the rate for that previous Age a 
rate determined by dividing 


(i) the undepreciated capital cost to the taxpayer of the limit 
or right as of the commencement of the, year, «minus: the 
residual. value, i 
_ by ; 

(ii) the estimated remaining quantity ‘of timber that is in the 

_ limit or that the taxpayer has a right to’cut, as the case may 
be; (expressed in cords, board feet or cubic metres) at the 
commencement of the year. 


History: Subpara. 3(b)(ii) substituted by P.C. 1994-139, s. 34; rear 274 1994, Can- 
ada Gazette, Part Il, February 9, 1994, applicable to 1986 et seq: 


Definitions: “amount”, “employed” —ITA 248(1); “residual value” — Reg. Sch. VI 
s. 5; “taxation year” —ITA 249; “taxpayer” —ITA 248(1); “undepreciated capital 
cost’? —ITA 13(21), 248(1). he 


4, In lieu of the deduction otherwise determined under this. Sched- 
ulesa taxpayer may elect that the deduction for a taxation year to be 
the lesser of 


(a) $100; and 
“(b) the amount received by him in the taxation year from thé: sale 
of timber. 


Definitions: “amount” —ITA 248(1); “taxation year’ —ITA. 249; 
ITA ;248(1). F oscil 


pale — 


5. In this Schedule, “residual value” means the estimated value of 


| the property if the merchantable timber were removed, | 


Definitions: “property” —ITA 248(1). 
Interpretation Bulletins: IT-481: Timber limits and cutting rights. 


SCHEDULE. VII — PUBLICLY-TRADED 
SHARES.OR SECURITIES | 
fReg.4400] 


History: Schedule F was consolidated and retitled Schedule VII, by the Consolidated 
Regulations of Canada, chapter 945, proclaimed in force’ August 15,°1979, by P.C. 
1979-1934, July 19, 1979, Canada Gazette, Part I, August 8, 1979. 

Schedule F substituted by P.C. 1980-2081, July, 31,.1980, Canada Gazette, Part Il, 
August 13, 1980. 

Schédule F substituted by P.C. 1980-3472, December 18, 1980, Canada Gaierde Part 
Il, January 14, 1981. 
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Legend re Codes Used: 


(1) 


(2) 
(3) 
(4) 
All 
For 


Close price from the exchange with the largest volume — For this day (December 
22, 1971) this item. 


Last close price available in the past 4 weeks. 

Mid-point between last bid and ask price in the past 4 weeks. 
No price available under (1), (2), (3). 

prices are in Canadian funds. 


abbreviations used, see Part XLIV. 

A-1 Steel & Iron Foundry (Vancouver) Ltd. (Cl. A.) ..........05 6.75(3) 
A-1 Steel & Iron Foundry (Vancouver) Ltd. (Cl. B.)............ 6.50(1) 
Adbro Mining cc Ousiidee eset et, er, ene ae Ree eee ce (4) 
Abbey Life: Insurance/Company of Canada'tee =. meee es a. sk. eee cee (4) 
L’ Abbaye Compagnie d’Assurance Vie du Canada ......2...00.00. (4) 
Abcourt Metals Inc... «sas meld ORS ATL ToegeaTy. US. ATT. ey 28(2) 
Aiberdeen.(Minerals Ltd aia cn agin eho ob | coe (4) 
Abeta Mining, Corp, ids ct prcwes sages cine SMe E ey kot, cele 05(3) 
AbDex. MINIGS (LAG igo tues. su OR Re MRR IE es. one 01) 
Abing’ Gold Mimes EG is. eee teeter ee ene ee ae en 03(3) 
AbitibinAsbestossMiningConiiidsnus a aieeace ate eee a ee ONE oie 1.75(1) 
A bigbi.Coppen Minesslidtewe ayy: soot: fel deserters: oars ER 13(1) 
Abstibir Paperi@ ow Ld peak Soe sts wie he eaen ek oars ne OS ek 7.25(1) 
Compagnie de: PaplemADItbInL te soe using ein ee ee eee cil Se 7.25(1) 
Abitibi,Paper Co; Mids 2%) CugA. Pr) ns en ease yc ceca 49.50(1) 
Compagnie de Papier Abitibi Ltée (7'2% Cu. A. Priv.).......... 49.50(1) 
Abstainers: Insurance sO... far recnnaeaians eat Rieck Gre Siceeel aa des 11.00(3) 
Acadia Urantum Mines tds. oatre tae on oe, oe eee ey Rife eee ees 06(2) 
Accra Explorations fimited) fo erase) asec ate ne aaet anh nee mea, ene 07(2) 
wccurate Calculationctd:, Gass neem eee cee Sie a, Site es eee 1.13(1) 
Acheron’ Mines*Ltdest. 22 2 ace Re cist h db oD aveha Wit 39 9 13), SE 16(1) 
AcklandsLimited’?O)). A209 NO. VEG ENES2OuS ef Ht 20 FT, 7.50(1) 
Acklands) Limited) (6% ‘Gut Pr). oi. eoisiisieieh. at boaveloraa 15.75(2) 
Acklands Limited (6% Cu. Cv. 2nd Pr.) saeshisieh, ork beast wats 11.25(1) 
Acme Gas: & Om Corlid. ce a ae. een te ee One nee 22(1) 
Acemics. ING Ate FeO a DIED US OP Wh 02(3) 
Acréstilimited)y, 229 70. WOR CQN SOS, Sk to. 2h ans 11.63(1) 
Acres Limited'(7.20% A. Pr.) 2... 2.0042. 6 s OEY STs 40.00(1) 
Acres [simited (Wit) miata cies oes aeead eee east ae a me eon a 2.40(1) 
Acro Oil Se Gas Ltd 275 sats Oto. vk eee ae eee 63(1) 
Adanac Mining & Exploration Ltd... 1... 65. bee ee ee 46(2) 
AderacMinings Limiteds® tack yote ce ete? oiaaie Petes GE TC eer eR EET. 33(1) 
Admiral Corporations sig ons bee ce a Atasmcie ee e ae 18.50(3) 
Admiral Mines Ltd's its Sates career meh Aen Rat SE a I nee 15(2) 
AdvanceyRed Lake Gold Minesi tds Steere ee eee eee ee 04(3) 
Advodate<MinesiiLtdh® .2. C8 f-h@?! 9 vd Bernierue wiilditmimadue 2 1.80(2) 
Aetna InvestmentsEhtd. jig loath siioaiviac. 228i © viginide? Tl mel susist 85(2) 
Gorporationide Placements Actnaay eae ete ee ee eee 85(2) 
Afton Mines sLimited. ise esate. «ben. icine aise aR ee ERE 1.21(1) 
ASG-ES Managementulctd (GigE Pr) mr cane ae err ea ie ey ie Sy ote 5.75(1) 
La Societe de Gestion"A:G: Bs Ltée: (CataB) Priva)ses ae eo ae 5.75(1) 
AGE 'SpecialsRunditdy, 2 oan ae See et ae cea Ber 3.00(1) 
Aggressive Mining ‘Eimitéd iit och WMO RO Duar OPI) Ua 11(3) 
Agnico/Minesslitd) 4.105 martoubab 26] tai loels. VBAPIS VRE 1.98(1) 
AgravIndustriesSieigiea. + ae ge tc. ne A tae ee 9.63(1) 
AGIyData' Systems iets .2y< goss eee ee ee 1.00(1) 
A.G:Tlnformatiquestéei v2, nic aty ys ee 1.00(1) 
ABED MusiciCorps Lidals at erty aia aretelonsch besncieaere Ere eee 4.70(1) 
Aiken=RussemRedeake Minesuletd ss ieeeen on ae ae see 07(3) 
ArmecoouIndustriesnistas yd. aed cot che Re eee 16.00(2) 
AWS -Resources!Litd 7 162%. GQUBMA) hilers Bib TaOma. etie 5.90(1) 
Ajax:iMercury, Minessitds ie, <5. choncutcack ae ee me ee ee 11(1) 
Ajax; Minerals" Limited’, 2 et anche eee ee Ee eee 23(1) 
Akaitcho:Y ellowknife,Gold, Mines Ltd)... bee <is;nqus « clednasiald od ltoe 45(2) 
Alakon Metalssiimited Bives yt ee Sect: prt er a Syst me ao 06(2) 
Albany, Onl @sGas LAG ssekh. nee eaete ic Cae Eee Se ee 45(1) 
Albarmont Mines Corporation. .... . {DRS AMA >. VNaGouE eh Oiie 27(2) 
Albatros Gold Mines, Ltd. po. - ojsrej! «celenvh +f Oh'e® <apitaliesee snotesrns (4) 
Mines:d’ Or Albatros jLitéee 5 en Ato) ee se ee ge (4) 
Alberta; Copper Resources std suey: isa a ual eae en 40(1) 
AlbertaEastern (Gas Itds 5 #3.) e309 ewe A, Re at 9 pee 5.45(1) 
Alberta:Gas | TrunksLineiCos ideo pate eens Se 49.75(1) 
Alberta Gas Trunk*Line ‘Cos Ltd(444%' Ca! C.-Pr:) $2 2 wk. 76.00(2) 
Alberta Gas Trunk Line Co. Ltd. (598% Cu. Cv. D. Pr.) ......... 138.00(1) 
Alberta: Gypsum tots nF teioct ction diet apa eans, oacietd cape MELE 15(2) 
Alberta;Natural, Gas) Co; Cid: 3 \onscomtarers Gao tested: adam heros 20.00(1) 
Alean Aluminiiny Iotdy co cek te act sacenn acl lvenonth OCR vO alee 3 18.88(1) 
AlcansAluminiM tee au ates... a eee etek ica acorn 18.88(1) 
Alcan Aluminium Wid: (4/49 Cur Cve er) «ete eee 26.75(1) 
Alcan Aluminium Ltee (4'/4% Cum. Conv. Priv.) ............. 26.75(1) 
Alghib;DevelopmentiLtd)) scdaiaia SVESUROS AS od Beidiibdlie Wetat 45(2) 
Alcor Minerals: Limitedha wis ..xy.. thee. fotent.cocitee..... SCL Aber 12(2) 


Income Tax Regulations 


Alexander Red; Lake Mines Lidsiac;;. ojaenateeeowl alot eect Gd 03(1) 
‘Algoma’iGentral RatlwaviCousre te tata: fee Mites Neo Gala Bry * lereere 8.25(1) 
Alzoma®Steet! Comps Ether DRC anit Sn cisce cols. oe tee) erie) wi tesa 13.38(1) 
Algonquin Building Credits Ltd. 2.2... 0.00. 00.0 22 ee 4.05(2) 
Algonquin Building Credits Ltd. (6% Cu. Pr.) 2... 0. ee ee. 4.00(2) 
Alice'Arm Mining Lid... .... . . ape adt 26-degmiandomeres © ; 11(3) 
PAlICeNbaAKe. MinGSy limited Seater s tet tc ee siene <a there: kala 0 eae tere al Wee 23(2) 
Alinas Mines’ & Ol Ltden nena acice any acde, os..Petieee) Bap WI SEAL GE) Qo peat Bee 80(3) 
PAVOUMINES ALA. eh ie cs a suet tcee eater ates HSM oth ORTS tie LIMOGES. Sat (4) 
AllarcosDevelopments Inch, seat dowd Hee ieina> ah. GEA nS ACPA D 4.80(1) 
All Canadian-American Investments Limited .................... 55(3) 
All-Canc Holdings) Ltd: (GUA.) ioitosthols to .siaesians ond To .uesh a (4) 
All-Can- Holdings Ltd: (Cl.-B.). (4 gcceds une qaypeorend p “libros. a (4) 
PALI COP SENS Lt i Yann nora Ne i. en oR eee ee eB, ree ea eee! 02(3) 
Alliance: Building; Gorpaidi(7% Cu CyvAsPre)), mic mies = ee 7.00(2) 
AllsancesBuildins: Corp: Etdin 3 =. ee gc see 7 re ce CRED RU See 3.20(1) 
AI CGSMInIno? CORD sate Oy oc rele ot ed) pie roc ee tr 3.25(1) 
AthiedsRoxana Minerals; Limited’ rst Sa PA Awe & co ae 65(1) 
Athedmmelemediat tds iow: ec. este, eee a a CMa cee ee ee 03(3) 
Alminex ata? 3 G9MG [doh ne Toc SESE. A PY. doi? Sto $.35(1) 
Alscope Consolidated ‘Ltd... . 2 52. A aSbh ATI —- Sevensey: 4 1.25(1) 
Altaaveming Corps Limited:.0s: san mi. reins a aye te ne eae 10(2) 
Aluminum Co. of Canada Ltd. (4% Cu. Ist Pr.) .............. 18.00(2) 
Aluminium du Canada Limitée (4% Cum. liére Priv.) .......... 18.00(2) 
Aluminum Co. of Canada Ltd. (4-1/2% Cu. 2nd Pr.) 22... 2 0. 36.13(1) 
Aluminium du Canada Limitée (4-1/2% Cum. 2iéme Priv.) ....... 36.13(1) 
PN RAAES LYST OC Cue eme cine circ, A'S" o, Ee Tepe eee are Semen 07(2) 
PMIWIDRVITNIND, COs Lid ner canes cree okie\ieds Cah.” Putin. ch cus ccinkena ee . .64(1) 
AmalzamatedpBeau BellevViines LidWecirat. eee G «1 re) ae ciens cn 04(2) 
inal camatecn Kirkland Mines) btdsmeasen, sae eer cee cee een ee, nen re (4) 
Amalgamated"Larder ‘Mines std. "*4...... S29. e8. sparen SP. OS 49(1) 
Amal gamatcGerropertics: lutdscci0 a) eeaems (AMEE SUAS sac, he tee a ee 70(1) 
Amalgamated Rare Earth Mines’Ltd. 0. . ea ee 07(2) 
Amalgamated’ Resources -Ltd: a, 90% sensaacgeary gO... oe ee ts 03(2) 
Amalta@ilsccou Minerals tds rates ee teehee eee Ce ee eee 13(1) 
Ambassador Development Corp. of Canada Ltd... ... 0... 0002062005 70(1) 
Ambassador Mines: Vtdasat 5). bacidelimat .2dG agiagils snboneD Ip -esiaite! 09(2) 
Amber Resources; Ltd}a) i041) tet ovanne soma... ed Ol. vind: bel. 30(2) 
AINGLAMUMANUNG SHEL wetness, cit. ears ce tiee A ee heoteter cece eee eee 06(2) 
PASTE THGRIVIINE Spe (el sents oe aes WORE Ke hag at oy: suconsict og TS es ee og 17(1) 
AmencaniembougamatmMines Ltd’ “ay theses ce tenis sonnet cretrat sone ia (4) 
American ‘Copper. &jSmelting LidiCv?) 222 EMME Ge Ti Doo), (4) 
Ametican-Eagle(Petroleums Lid.i!. o. 1402. tigen Oni IO JQaqenk ar: 75(1) 
American ikeduc:Petroleums Ltd! (::i).¢. 27. tari . eeroid.oonOKat.tad 09(2) 
American Metropolitan Enterprises Ltd. 4,. sancah oslt pe terri] a 1,15@Q) 
American’@uasar Petroleum: €o.4 2 3. | eee oe ne en ee 4.80(2) 
American Uranium Limited ............ . SOMAIDSSISS SAB) (4) 
AIG ORMINESPDIG cat er: 2a Uore ete Dae pie earn Seo. Oar aE eu ah ee 06(1) 
Anacondasbetroleum: iMIted 2; asc) hase ere taaest eo Fane ae (4) 
ATICHOMAIMIIMESMISLINITEd hem cc. catmcate Si cearhicn oat Geert ree su ta see ae 23(1) 
Anchor Petroleums Ltd)... 3089) eA SPP PR EEE, SRD Ut 04(3) 
AndacolloyMininsiCou' Lids aswel. 2s oss SR SRS AT ISG nemper (4) 
ANGE XI MINES MEIGS sds 0) "yee site idh.at Ae < PN Tae See 30(2) 
Angelus*Petraletms: (1965) Bideiegeo JNUGRIB A 1O.0y LAP... 23(1) 
Anglo American Nickel Mining Corp. Ltd... 2... 0200000 00...... (4) 
Aneglo-Bomare; Mines-Limited(: 4a spat oi daryc. Tadiged\ Sat Riv JT 60(2) 
Anglo; Canadianseulp dc Paper-MillsuLtds pve cqusuron. uenrio oe 4.70(1) 
Anglo-Canadian Pulp & Paper Mills Ltd. (4-1/2% Cu. Cy. Pr.)..... 14.00(1) 
Anglo-Canadian Telephone Co. ($2.65 Cu. Pr.) .............. 34.00(2) 
Anglo-Canadian Telephone Co. ($2.90 Cu. Pr.) .............. 38.00(1) 
Anglo-Canadian Telephone Co. ($3.15 Cu. Pr.) ..........0-.. 42.63(2) 
Anglo-Canadian Telephone Co. (4-1/2% Cu. Pr.) ............. 30.75(1) 
Anglo-Permanent Corporate Holdings Limited ............... 13.50(2) 
ZATSIO-ROUVNONMINES Id. s)..G,:s Stitt es See eke emia. a ek 32(1) 
Anglo Umted’Development Corp: Lids... . a eee 71(1) 
Anglo,»Western Minerals hitdiit o% to0,4 Jowrens baietacsee bei pee 17(1) 
Ancot ‘Group Limited, Whe 2 io .. ek rb ote be Sie key fase eee 1.00(3) 
Annimaty Minin ga enited yas deo. cc, Sas casts sg 5. nen, Ge airy ee 05(1) 
PADISHIMUNESBIS td eset ces onc at, Sas ales Rone toe ee ater ie a 01(2) 
Anthes Imperial Limited (5-1/2% Cu. A. Ist Pr.) 2.5.0.0 .0 000. 0% (4) 
Anthes Imperial Limited (5-1/2% Cu. B. Ist Pr.) 2.0.2.0. 0. 80.00(2) 
Anthes Imperial Limited (5-1/4% Cu. C. Ist Pr.) ...........05 80.00(2) 
ZANtHONANEMInIn on COTS Let cs- tc, coc clara, vagtepee dice cect tau capes wane 03(2) 
Anthony,Gas7cq7OusExplorattons | tds). te), cea aed eee 1.43(1) 
ANLOINEs SIIV ET MINESELAC es osc. <a) ache oie cao a ee 04(3) 
Anouk River Mines! Ltd 2.2 ss ks ee, 25(1) 
Anuwon Uranium’ Mines Ltd: 2 Pu IY AP9C lop 4hh, wey ear ah aa 02(3) 
Aquablastdnacorporated 359% {Oolig yet. cule Beer to it 3.65(1) 
Aquacare International Ltdxyj (3 jay (hh. cd Goeth nieces ee te (4) 
AquitainerCosolCanadaietd. .. 5 cf oi-.) Sek eo eee 24.50(1) 
Société*Aquitaine du Canada'Litée’ 1\) )111))) OF) 1D J80o IGNGHS OF 24.50(1) 
Arcadia Explorations Lids. 5 .Quipy . ae blest’), d¢@l aisedyen 11(2) 
Aretic Yellowknife Mines Ltd yawacieel aceoed babasarshtenarn: 03(3) 
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Ardel Explorations Limited’. 25.4.2 24.4¢.%.. DM 281M Iso Gehioy 08(3) 
Ardo’ Mines Lid.” oo oot 4 SM espe ebaCoM-awor 16(1) 
Ardo. Mines Ltd. (B.°Wt.) 5 345 coci462052GA bY) Be oluM dons (4) 
Arsosy ‘Mining Corp. Lid: oe tt oS HD he at ous} 45(2) 
Argus Corporation ‘Limited ® 2-7", *. UAE Y oustoqias Said: us 13:00(1) 
Argus Corporation Limited ($2.50 Cu. A. Pr). 2 0 2. 32.00(1) 
‘Argus Corporation Limited ($2.60 Cu. A. Pr.) 2... 2... 34.13(2) 
Argus Corporation Limited ($2.70 Cu. B. Pr.) ... 2.00.02. SS 35.75(1) 
Argus Corporation Limited (C. Pr.). 2... 0.0. 02. barat yee 9.75(1) 
Arjon Gold Mines Ltd! <2... 2%. 4 4 OR SOBARO 10 6 oviomioins.: bony 01(3) 
Arlington Silver Mines Ltd: <°.\2%") P)4 SUBS 10. OD oyHomoliy. bhi 17(2) 
‘Armore’ Mines Ltds” 5, <0 4s 3 USE BONSIOTIOS WO Mo Be Oletiy 14(1) 
Amo) Mines Lid. Seo te ee oe De SOUR Suis. ‘4. 04) 
Arrowhead! Gold’ Mines ‘Ltd. 0.) 0.) STEN SION) Torti, 01(3) 
Arctic Gold & Silver Mines Ltd. .. 2... 2 2 75 Sh Sane sea 09(1) 
Asamera Oil Corporation Ltd... 2... .....-020000% 5 esas cme 18.50(1) 
jAsbestos ‘Corporation Ltd >. < << 4.4 44 BAe eoeniqroin 35: etine 25.50(1) 
Ascopex Explorations Lid. <0) ¢ 2.08.8. oo IS BGO? 2ivssee (4) 
Ascopex Explorations Ltée *, °°. +. 2 4, SIS ISRRISN SO MOIGS OE bite STTSEE (4) 
masclonindusitics ide = ek Se St ac tee cB Oe PILE I SBT 13(2) 
Ashland Oil Canada Ltd... PE SEOs Saha OM bs 11.88(1) 
Ashland Oil Canada Ltd. (6% Cu. Cv. Pr.) 2. 2... 29.50(2) 
Pasnrande Oil Ane. sees oe Se ee ee BOBS EMBO 219) 20.38(2) 
‘Aspen, Grove Mines Lid: =. <2 2) PM eobenOil SRuIE eshoitienn a pede de at 10(3) 
ASsociatcdcrorcupine Mines Lids. 4 422 22s 42 420 se eIRORY ose. 32(2) 
Astonish Lake Uranium Mining Corp. Ltd... 2. 2. ee, (4) 
AStrabrun Miinesyictds es oe ek to See SRS ee ge, fT Ocs: JOOR, 03(3) 
Astral Communications Ltd... . . SL Aptos: Ata onary aunab. ee here 1.97(2) 
PRUCOMMGUSETIES Weliuae ees 2G tri, te eran ee Eee REY oe Os! 8.13(1) 
Athabasca Columbia Resources Ltd. .. 2.2. 0... 1.65(2) 
pthenaeviinestLamited’ <<... Ss a Lies SR te ne eee ee ee ee 08(2) 
zs lanita Vues Pattie. halt eee ee ee Me Sec men Bee mu cress ROSE (4) 
PUAN iC COast COpPper: COL: tC we ny cant omen” Manet tes te a eee 46(2) 
Atlanticn Nickel WiIMes LAG: = oo ke sean seen eee rnees a e+ | CASED 22(1) 
AtlanticeRIchitclaOre se ee noc Go he Ree ee ae, See AG 64.13(2) 
Atlantic Sugar Refineries Co. Limited .... 2... 25.0. Bere seco 6.38(1) 
Atlantic Sugar Refineries Co. Limited (A. Cu. Pr.) 20. 2. 2... 15.00(1) 
Atlantic Sugar Refineries Co. Limited (5% Cu. Pr.) . 1)... 0.2000. 62.38(1) 
Atlantic Sugar Refineries Co. Limited (Wt.) ..........0.0...0. 1.40(1) 
PXUAnS CaIUISUCOseren scar aoe lee Shine RCo 8 Rasa nalna Raden gneeriny, Crean. SRE (4) 
AtiaIiCe hungstell COL... ee tke ko occ ep eee eer ete ee ees 17(1) 
PxtlasaexPOLALUONS Wearmmited eve See hie, 4 Gee wither eet ete reores cas ae UL) 
Atlasey Chowknite Mines Lig: so 4S ke ae ek a eee Renner eee 05(2) 
PATH AMINESOUTCES IES 6% Boh ee tas oo MON ee Mr eet ce cee 1.13(1) 
FRUSMOMEL CON TIGL) Sis, Sytohean ou Syeuetyirie © SERREMMRE NETS Tareaites nacre 19(3) 
FRUPIMICO WX DIOTAUONS td Ss toot: Bt, oe Sy ROR LURE cnetatvels pees oan take (4) 
August Porcupine Gold Mines Ltd...........5.. Sey tet ese nae 02(3) 
AUHOM GOldeMiInes "Utd: ee ee ae eee aS SO RR ee ae eT ee 2.30(1) 
-Auscan Mining and Oil Corporation Limited .. >... 2.2... S. ee 900) 
ASUSUN-INVEStMene COM: Ltds © Ae Cet ubmeMO atare ere soso Gamers 41(3) 
PRUCOIP eCINIC Services CO. Lids... © & sas ts & Meet elo tetene ee cs eet te 6.00(1) 
RUMOR ViariNe ICCC AAG. cts tat to Vgc ree mee neemae Me fotecenicone, occ rte tos epoes (4) 
AUOviarine, Hectic. ELAS (PIs) % cis sat MMR Rewhee betesens fone teetetet © crm 40(2) 
Attomotive Hardware Limited’ 216 4 Avene ge ee se nee ek “7.25(1) 
PMOlElIC INGUSITICS etd, a Lk toms. tk BR energy teenie recta ty Rie 65(2) 
Avanos Naming COs stds e 5 i 4k Pe Iai recace ce of sec amer te ore aa (4) 
AW COMOONPOLANONY eas 2) yey a ls sashes Memeene eae: Srssn eats case Syma sy Cleas (4) 
Avilla International Explorations Ltd. . 2.0. 0... ee ee 28(1) 
‘AVino: Mines é&*Resources Limited <4 4.4. ce) Tes Sse ccs ee es 33(2) 
Avoca wines: Canada Ltds.2 5 ts 1. SE meceeutten cuseuste vce teams 65(2) 
Babine International Resources Ltd'-< 3 > 2 oP) FS er 14(2) 
Bahamas-Caribbean Development Corporation Limited... . 2... 2... 16(1) 
AK CEP UAICHEtCcs Sese ee La ER, Fue eS ade RE Reker te ae Seer el Pare 42(1) 
Bal COSPOFESUPLOGUCIS -UGs =f Seeks) Sp cergewcamtaeaeies Poieisie he oteventane 8.25(1) 
Baldaviountain OiulvCor LE 5 4 bt 8% 2 ee Beene Sere ar tere irs fone lio re 03(2) 
Baldwin Consolidated Mines ‘Ltd... . . 6 Ae 01(3) 
Ballinderry Explorations Limited ........ Lr cst teen tear eric ONE NS 90(1) 
Bamboo Creek. Gold*Mines' Etd.* ©. %. 8. Te ee oe ee ete wing 80(1) 
Banco hinance, Limited (Cl\B:) ia ee Ree tk 8 hoes avecsites oerh ces (4) 
Baricroft Uranium Mines Ltd % 3% DS eras ese ne wee ee eo ee ae (4) 
Band-Ore, Gold "Mines Lid... £% tacts et dae ete es sees averse oiae eae 05(2) 
Hankeno Mines Ltd... ty ele oas rerneuehe ees Sei shomg abies iedecreReren ete 6.40(1) 
Bankfield Consolidated Mines Ltd........... Saige cacartounacyee 02(2) 
Banko Britisn Columbia’ = 24, (fc Sete eee Sete soe oe 22.25(2) 
iBanklot Montreal © = 2.2 st Spi 8 Angee eed Seo dtmnetca tere Lh ei ol tyre belts 18.50(1) 
BankOt NOVAasSCOla 0. & otk cats see ee ates vac te fs lekoits 31.13(1) 
Banner Porcupine Mines Ltd: ortega (4) 
Banque Canadienne Nationale... 2... ee ee 14.00(1) 
BantameNiMming 1d. ss is see tne Meee Gitacuse = cuaheNeb sty, 40(1) 
Mines Bantam tse = 25. tb See ee Raeteccee Grete? oar ele sysbelsttenscrys 40(1) 
Barber-Ellis of Canada Ltd. .. 2... 00. ROAR SEA oye 13.50(2) 
Barber Oil CorporauOn ~ =o, 2) es hey arcu tste ee backors)  eeee 48.50(3) 
Barbi Lake Copper Mines Ltd. .. 2.0... eee 15(2) 


Sch. VII 
Barcelona Traction Light & Power Co. ............. 0.000000. 20(2) 
Barclay"Resources Lid. 24022 ¢4¢.5 (2 35/).-Bhs ommeubn) cone aaa (4) 
Barex Trust, The 6 tae eee oe SMT YEWoObA eghiae ian 20(2) 
Barima*Minerals “Ltd: 20 8, 8 4 ABIL SA ENS ee? SUN 01(3) 
Barons Od’ Vimited 5 Oe CS COLE RONG A SOLE SUhs 05(1) 
Barrington Explorations Corp. Ltd... 2.00.0... 0000.0 50000000. 07(3) 
Bartaco Industries Limited ..............205 5 tt eee 4.50(1) 
Barvallee\Mines: Ltda. | Cis 4 4 6 2 fe 2 OR CSIE gO.) BAY OIEae (4) 
Barymun: Explorations Ltd’ >. = 4.7. 2Y8t* ABR Oyent-G) S085: SEI0t oF 1.20(1) 
Base Metats ‘Mining Corp. Ltd. 4 = <4 <<. 24 FOB, Siig wold: Satay 01(3) 
Bashaw Leduc Oil & Gas Limited ........... Seay ie crar reek Lorie 05(1) 
Basic Resources International Limited ........0....02.....! 3.30(1) 
Baslen Petroieums Ltd. -~. 6 18 ke oc A SOR SION AS BIABHOS 07(3) 
Batetian ‘Bay, Mining Co. S28" es 2 < 4 tts COUT TOVI2) “SIE E FIs 06(1) 
Bathurst Norsemines Lids Wo a te et 2 2 OD COMI REY SN 85(1) 
Bathurst Norsemines'I:td“(A: Wt.) 2242442 4.0.4< <-t S28 Yawsiom” (4) 
Bathurst Paper Ltd. (5-1/4% Cu, 1963 Pr.) 2. 6.75(2) 
Les Papeteries Bathurst Ltée (5-1/4% Cum Priv.) .. 2. .....0..400:. 6.75(2) 
Baton Broadcasting Inc. ........... RET Bee re ae 14.88(1) 
Bays MLSS rsa eee eae er ee Tee RS ene en en Stee 1.34(3) 
Bay Mills Ltd. (6% Cu. A. Ist Pr.). 2.2.2... pF spt iy oeatartg dmatenars 3.05(2) 
BC CUT EEG eu ke pecan ee ee eee ee ee Renee ep ee tere ae te 4.001) 
Beacons Mining, Cor bide, ste cc cee ome, ie tok CaO DEI EAE Atay 05(3) 
Bear Intemational mdusinies Lids © 114 4 24 = * ee ee 19(1) 
Beatlic-Duquesne Wimes Iktd. te 0 6 eee ee 2 etre opens amerensee ree] 04(2) 
Beauce Placer: Minins "Cot. Lid? €2 < Sewanee 01(2) 
BCalMOn CSOULCES EIN IteGe un) © oor mee ee nee ees ee 09(1) 
BCAuUpOrOlGINGS Ltda eit kee tite ere eee nC eens Siren re 36(1) 
Beaver Engineering, Mid. ee en ee 6.50(1) 
Beaver cumbernCOon etnies toes ec es ed tones Open Tae Gee eee 19.50(1) 
Beaversbumober Comets (@le A.) "42 ee te Rae ee ee ee eee Loe 19.38(1) 
Beaver tumber Con tds (1-407 Cus Pi) ote sett eet eee eee 21.00(2) 
Becker Milks Cowie (Cl BYP) se ie es Be eee eee 10.00(2) 
Bel-Air MINIM eb idecse et eee oe) Mie Coane Sener rea ee AN ee Le 92(1) 
Belcarra Explorations Lid’ | 402 tei we eee hee ay pie Soren ee (4) 
Beldine-Corticellt timited se et ee ees ee Meee 10.25(1) 
Belding-Corticelli Limited (7% Cu. Pr.)... 0... 20.00.00... *. 10.34(3) 
Beldine=Corticellit Limited (WH)t ae ft eee Gee ee ete 2.80(1) 
BelpTUM Standard td ere eene ny mera cA caer cone tress eet SOUS) 
Belsiunn standard tid (orGuePi.) roe beaten. teens cece tree ee (4) 
BelCCanadars. wrt rete can eee ote ok 8 ee ee ete tn eer 46.88(1) 
La Compagnie de Téléphone Bell du Canada. ............... 46.88(1) 
Be ltCanadar( Sore Ones aye Pret ae ee ie ee ae et 52.38(1) 
La Compagnie de Téléphone Bell du Canada ($3.20 Cum. ‘Conv. Priv.)..... 
Bt vie NR See Sete Au Chae tected th th eh eA SL A A a a8 Mak mr eta sth 52.38(1) 
pell'Canadan(Ga34 Cu, Cvs CHeBU PE) aris aerinnet ee sore phere 53.88(1) 
La Compagnie de Téléphone Bell du Canada ($3.34 Cum. Conv. Cat. B. Priv.) 
Aue Se ae has a TaN aa a eam eink REAR SI ee aR AL ALY Ee Scie 3 Saar Sp 53.88(1) 
Bellechase Mining Corp! Lidia. ee be Lee rats nie ech cmruiss Gore cher 04(2) 
Belleterre: Ouebee Mines Lids =. ec ss Ge tas Ol ake ecb eteree: ihren: 15(2) 
Bellexe Mires: diene. wr G tool Gas, ola sete papmieonnetoms geecuy eiged apie etecan 02(2) 
Bell Knipinausttics Lids ws. se we On rete arene eer e 88(3) 
BelleMolybdenum Mines Lid! = 22 0% % oe 2 eeu encae Goede oe erties 14(1) 
SCOPE NAINGS LoECS. © GS, 0: feta tins Las: ects ie bes ded  anere dah Cage powor cubene cam einy eras 16(1) 
Bela eXplOravlOns Ltda tem noe ty hh ei Wie hee Oe ue eis: haemonears (4) 
Benson Mines’imited ~. 4. eR. ek intl. shins rhe emyee RIS 8 ois 14(1) 
BErKIGVMEIOUe erie te cutee, MMi re tere) fe ite ent ile) eremmeetrre ea eater os 1.75) 
Berncam International Industries Ltd. ... 0... ...0...... 0000. 6.13(1) 
Bethlehem Copper Corporation Ltd. . 2... 2... 2 ee eee 18.00(1) 
Beltrustinvestinent, corporation: etd emiid cee sieges earn) ue erice ica 16.50(2) 
Betrust Investment Corporation Ltd. (5S-3/4% Cu. A. Pr.)...........-. (4) 
eel NWINeS ALG: PLE © coi wont te 8 fo aan ga se eat aeesie sO caries eee ais (4) 
Biot ACKPOLAVENCS L1G, ete eee ere ela es eden ote Rel cram setter 01(3) 
Bre Long ac, Gold Mining: Co. Ltd Sirs 6 fee catenins) sania ene 01(3) 
BieuNama Creeks Mines WAds tana ere alone ie eect eee ied perches cites oat 09(2) 
Big, TOWM COppely VENES ACS ref. flere ce Genre ms et he cone emer ye (4) 
Biimac Gola Mines: Etds S&S ER BORE Same caecum acarats rates (4) 
Bitinore Hatsaeinted cs ck ere ce ost oo ieee Soho cana te Napa neni 13.00(2) 
Biltmore Hats-‘Limited’ (CISA> Cuz Pry eee we es eee 10.50(2) 
Broo Niinlet L-abOratOries 2h So ere eee eens rrtee pagans te mbar gear ten (4) 
MeADOTAtOIKe DIO“ NIMIEUL oe Rote. eon aoe te ce eet eae ho te athens Cigea yeaa tobi ah ag orion (4) 
Bird: CONSEUCTIONT COs eIGa sue tet tence een het a ead meter pert $7.50(2) 
IBIra RIVeEL Mines{@O. LAG: eee to. ie ee acne ee ec oRred eatasie Tet Gee eeecame cls 65(1) 
Bitoco Kirkland Mines Ltd... ee 01(3) 
Biron ‘Bay Gold Mines Etds se oie tice ee tocAna (ecoiy es eas seats 23(1) 
Bison Petroleum & Minerals Ltd. 2 OU ee 9.10(1) 
MBTACK Baye UTamiunin tds cocks ee secre “ate hie cna 6 lieing ens Sacre ia tale (4) 
Black Cricket Mines td. ee tn, oe Oe ee ote te rye enables tel outers 60(2) 
Black Giant Mines tds Pre cae & coats meter crs eee eae cement ewan 8s acl a 30(2) 
Black Hawke NMiIning Ltd. = fre. s e ahg ouet eos eee ances ese 50(1) 
Black Photo Corporation Ltd. .............-. erie 2A, one Be eS 4.85(1) 
Blackwater Mines Kd” te eS ete pee ee ee) cee ate eee eur OGL) 
Block Brox: Industries Ttd. 2... SL eM Bo ee es SO OUCL) 
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Sch. VI 
Block Bros. Industries Ltd. (A. Wt.) . 45) j25;08 ade mlofed-sesteas® sander 5.00(2) 
Block Bros: Industries ‘Ltd: (B. (Wt)7? 4 cra © ea oea seen (4) 
Blue Bonnets!Raceway Inc: 6a a. =: 2). + on sae oP RPS been Tens 2.05(1) 
Blue Grass-+Uranituimy Mines: Lids, saccct. eats chee eae eke es acces 01(3) 
Blue Gulch Explorations Limited. 2 occ. ee east et onend 48(1) 
Blue Star: Mines Limited... ... <. s. Ss sentir ER eee 06(1) 
Bluewater Ours Gaseliid! (2 sees nie. oh ee ae bi ae eens 90(1) 
Bochawna;@oppeinMinéswtd> <<. soz ste 2: 5 ooo I ER malin eee (4) 
Bock & Frére Ltée (6-3/4% Cum: Priv.) .. 6. Bab cuethercierot® eisecrenel: (4) 
Boise Yellowknife Mines Ltd... . .. 0% s «fe hee ER tic woe (4) 
Bombardier Limited (CIE A.)') 2°. 2 =. s eageest at tees <8. Tard ccchcn el aces 9.50(1) 
Bombardier Limitée (Catt A:)"s o> Sb eee ree as er 9.50(1) 
Bonanza ‘Explorations [tds sos.2 ees see ee ee a Se ia ead (4) 
Bonnet Plume River Mines td! Wee, 22 9 8 ee ee Se 15(3) 
Bon=Val Mines tds Foe ee Aa Oe SR ag ee ee ard 44(1) 
Boraway ‘Mines: Btdi.3 3.5. srs 2 2, Re eC RTA bases 11(1) 
Border Chemical’ Company Limited cc cane «0 sated ps hep ¢ aered eos 10.38(1) 
Berdun Mining (Quebec) Limited 5... asta gor aly © preached] pazcntesee® ae 30(1) 
Les Mines Bordun (Québec) Limitée . 2 6. 5. ss. nad erisan abst partes 30(1) 
Borealis: ExplorationsBtdi ik as 22s be ee eae Seas 30(2) 
Borealis Exploration’ Ltd: (Wt) © 2. <gaejots As oe ARs Fy 1 alike ae. (4) 
Boswell:Riverd Mines | 5.02.7 sen wat a od Se ee er 22(2) 
Bourdary*Exploration) Ltd) .3.. 4 3.02 hd 9 as ae ene se poe 14(1) 
Bounty«Explorationstdyse 6. eRe, dc. 3 «ae Bee tentind dic iets nte ne 13(2) 
Bourbéawake: Mines) btdl 2.8 Ss Ftd 3 & abd Batt h mace cae tee 02(3) 
Bourlamaque Central Mines 1945 Litas. 2 eg) Bye creteitied ooi-eestde eon paten 02(3) 
Bovis'€orporavlonmieta ee. 5 aay osetia 5k ea eke on dae cee 1.90(1) 
Bowater Paper! Corporation hd. 4 3) alayevn = 5 Sie ep ea ee aes 4.65(2) 
Bowaters Mersey Paper Company Ltd. (S-1/2% Cu. Pr.)......... 32.00(2) 
BOWES CO. ELC Fhe ol ica ol cations Pace rag tw a) REALS op 12.50(2) 
BoweValleymindustties Ltd; 35 4G -55 aco fA OI cba? ent pectin ee 28.38(1) 
Bow Valley Industries Ltd. (5-1/2% Cu. A. Pr.) 2. 26 ce ee 14.25(2) 
BRiCanada [tds (8% Pr)h. 28.8 2 ee © sage) & ody See B VR 75.00(2) 
BRiOikes Gasilamited (38. 14. ASLEEP ara sei .sors RO 6.20(1) 
BracemaciMinestitds G8. inc omens iors os 50 0d Ri opeaa ae ES eee a 03(1) 
Bralorme Can-Fer Resources Lids 4275. 12. =< Sandee File ie 1.75(1) 
Bralorne:On& Gas Lite ooo 2 eh) Oe eee 52 Oy Rett en ae 2.25(1) 
Bralsaman! Petroleams:. Btdr) . 2. 5. ks. s ogatara eaten ¥ clients en ee 3.25(2) 
Bramalea:Consolidated Development Ltd... s,s. «whey 5 Septynen coat 3.45(1) 
Bramalea Consolidated Development Ltd. (Wt.)...........,..+--- 2.10(1) 
BramedaiResourcesiimiteditee a ten t's cds crs Sediateeola ls settee utao bes 92(1) 
Braminco:Minesietdigy,. 5, +4 cag titaan asad ln dd cecusit RENT salvcaeiecicnonon hse. 03(3) 
BrandyyBrooksMines Ltd. oe sc5 5 pane: ofa yl, eS Dont Oe 10(3) 
Brascan-Tamitedns 3) vey a0 £690 hooret yuh kde ocean Ale? “abs wino snes 18.50(1) 
Brenda Mines (Limited pa tives UGE Sule eka a els ok ees ee 4.55(1) 
Brenmac« Mines) Limited 2.5 a.¢ es get ee ary ier) gy hE £9 oe chient)- HA 38(1) 
Brettland, Mining, Ltd) ry ne £2). ctncat yeah: fe Aocminwiat uh acrocncev le (4) 
Brett, Os Limitedaaecmnpey. Mytets o) ohs cic) ys ed Gud) ak oe, dl 23(2) 
Brewstenlake Mines Limited. = a... ac heh cmartte earl tei acen EG 60(1) 
BriarcourtaMines Ltd's ae. A MWe ke ol ck he © naca AA nba ace 11(3) 
Bridge: & Tank Coxof CanadaYutd) ates “Bas 5. os sh Foe orc 4.50(2) 
Bridge & Tank Co. of Canada Ltd. ($2.90 Cu. Pr.) .. 2. ......4. 32.25(2) 
Bridge:Hill Mines Lamitedseriy)5 25 260s. ha eee Ah cote ata ite 38(3) 
Bright. do CoaLtdeT- Gig. ves § Wass hp peels NP eit cate 16.00(1) 
BuiehtiRedulakeyMines Ltd.) sc05 cea. Ge-eses aN he erie ere! 01(3) 
BrigntsStar dimtouMining Lid! 6... sa. ets «sie on ed ea ac 1.10(1) 
Brilond Mines LAG ae 4 ages ie koaps 3 Seas OR Se ee Ee 8.00(3) 
Brinico) Intel ates ay trpspe 28 bake ics Ay conve Rag laa ae cea ees 5.63(1) 
British American Bank Note Co: Wstd. = pis oatieunses acne} iat 13.00(1) 
British Columbia Forest Products Ltd... 44 3 csismarevsn® lasecioegat © 19.75(1) 
British Columbia Forest Products Ltd. (6% Cu. Pr.)............ 41.50(2) 
British ColumbiajOil Lands: Limited’... ... .. . . cet: Bee canine * 7.50(3) 
British Columbian Packers: Wtdh(C@liA:)) = rs se aap eee Se 20.00(2) 
British,Columbia, Packers, Ltd«(Cl. B:), s6-7. 97 <nnteethd hhath-cnd wae 19.50(3) 
British Columbia Sugar Refinery Lid. 2... . . 0 j-canatiy seeus™ ercic 19.38(1) 
British Columbia Sugar Refinery Ltd. (5% Cu. Pr.) ............. 17.00(2) 
British’ Columbia TelephoneiCo:. = 5... 5c) 3s ee eee 63.75(1) 
British Columbia Telephone Co. (4-3/8% Cu. Pr.)........ 2.2.5. 63.00(2) 
British Columbia Telephone Co. (4-1/2% Cu. Pr.)............. 63.00(2) 
British Columbia Telephone Co. (4-3/4% Cu. Pr.).. 2.2.2.6... 0 66.50(1) 
British Columbia Telephone Co. (4-3/4% 1956 Cu. D. Pr.) ....... 66.00(2) 
British Columbia Telephone Co. (4.84% Cu. Pr.) 2... ........85 17.50(2) 
British Columbia Telephone Co. (5.15% Cu. Pr.) ...........05 71.50(2) 
British Columbia Telephone Co. (5-3/4% Cu. Pr.).... 20. 25.22 80.50(1) 
British Columbia Telephone Co. (6% Cu. Pr.) .........+-45-5 84.50(3) 
British Columbia Telephone Co. (6% Cu. 2nd Pr.) ..........48. 82.00(2) 
British Columbia Telephone Co. (6.80% Cu. Pr.) ...........-% 26.50(2) 
British Controlled OulfieldssLidi os 2) pe nee cee en 20(2) 
British International Finance Canada Ltd. (Cl. A.). 2... 2 ee ee (4) 
British Matachewan Gold Mines Ltd. - . . w. . «dup & ceepectkte turn tuntahe (4) 
Broken Hill Explorations (td: 5 <, 1.) oue 2.) oe nema ae eee teers 08(3) 
Brooke Bond Foods Lid: (4.16% Cul Pr)... 02. -hid sand scene 19.50(3) 
Brosnan Canadian Mines Ltd’. 2. 25 50 8.0 he eee Gee ee (4) 
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ibroulan Reet MineSuLagse - ra <  osce so fe © eee peertiemeh i Sor tales 23(2) 
BTOWHENIC Dade IMINeSsAQeat, hire cove lta co. o Siren Ct aie Nek uae re 10(3) 
IBLuCKka NS td (Cl CAR tes ee cae so oe ae BEY eed ated 15.00(1) 
BTrHCKENVIIISS Ltd. (CL AB: reece ten ren cies! if sons aye CRAY Toren concer Bhat ae 8.00(2) 
Brnical Mining CorporauoniO7ONs . o . - - r obama F pest neh caeneeg 11(2) 
, Brunswick Mining & Smelting Corp. Ltd. 9. 6. ccs ke eee eyes 3.05(1) 
Brycon Industries Ltd. ....... 45... HALA: Beatie EF soda yas 18(1) 
Buchanan Mines Limited’... /.@ sa: a) Ae CPy beatin: F ccatenwnat ore 15(1) 
Buckeye Explorattons Ltd: 3... «gee PS) be ethane nec cara CL) 
Budd Automotive Co. of Canada Ltd. ...........,. eerie pra 6.63(1) 
Budd Automotive Co. of Canada Ltd. (Wt.) ©. i & ccosihal qencdi® oneyiene 2.40(1) 
Buffalo Gas & Oil Corporation Limited... . 2.2... bey ere 1.05(2) 
IsthitalomeakeaMines Ltd. wes < oc tysie peek cme Sue cent ee ase carers (4) 
Bullion Mountain Mining Ltd............ 45% santé Kin Reads 65(1) 
Bullion Mountain Mining Ltd. (A. Wt.) ©. 5 wn se ec ee ines ro (4) 
Bunker Hill Extension Mines Ltd. ......... ep pa es poy epedtad aR al 05(1) 
Burungion Mines, & Enterprises Ltd... 2 -. 5: 2. 44 arent) enipade a. (4) 
IBUNBSPR GOSMILE G og. . rege ceo) =) cos co) oe) et emda See Pepe ek: wena OCL) 
, Burnt Hill Tungsten & Metallurgical Ltd..........,. canter idmtrerons 18(2) 
Utara ryeDock Co, Etd 7. «tad eae ein mone F oarieibalc 7.00(1) 
Burrard Mortgage Investments Ltd....... 2.) d8 £ phese?} He bee 1.90(3) 
purrex Mines Limited... . 2... 6 Ate oye Ry 2 iE chanely 10 bukisia: 04(3) 
Bushnell’ Communications Limited... .. 2. 6 oo 6 6b eae bee 6.00(1) 
Buval Executive Mining Industries Ltd... 2... fs £ anaead Sucet) nenene 40(1) 
CPSACRYVACITSAT ES ns ue coke eho aceite EOE nO che ha ere Peat tee 2.50(2) 
CabletCoppersMines Limited”: «3.05 wan mnanihA-prinieerlT ode E dace a (4) 
CabouCorporation |...) . sec) oa as ae eae See ees eee ne kote va (4) 
adillaciDevelopment Corp: Lid) «5 shu. on ae Raman tnaioy renee clas 8.38(1) 
Cadillac Development Corp. Ltd. (6-1/2% Cu. B. Pr.) . 5... 2. es 20.25(1) 
Gadillacsexplorations Lids % + 5°: ..: 4°) sBao¥ seine Sd pirinndinth ose rh 1.30(1) 
(CAR PINGUSCICS ING. (chee oe a aes cae Gn cine Se ee ~ 4.65(1) 
CalcomepResources vl (dish egt eis ye acl, conuen tect fc rare natm anu eke 14(2) 
Caledon Mountain Estates Ltd. 2... . . sae pent yaar) enh ote 4.50(1) 
Wal san ~ROWen elds. cee ines ons,.5 1, Sas sere Ror Dtaoie actin fete kA as 27.25(1) 
CateanvsPowern Ltd: (4%: Cun Pr.) nn. secu ecu 0 0s OR) hiathnt ine A. (4) 
Calgary Power Ltd: ($5:00.Cu. Pr:) o gcterss a co} catenctln vecup oF 69.00(2) 
Calgary Power Lid. ($5.40. Gut Gy. Price: F orp on trent Sl anus? ct 91.00(2) 
Calico Silver Mines Ltd. sc. 67) 2034 fyerivese 5 Sh ca ttetrigSl ret Bb cts cin thy 18(2) 
Caliper Developments Limited 4 ats) tasivect 9p sarensiast ~veasi? ovnendts 75(2) 
Calixa Vine Smet ee jor ccstiakt dane ie i oe Ren ie a ath ontenats 05(1) 
Calmarkelndusiriesstd.. 2. eins: « aenee os 2 as oe, eee (4) 
@almomlronsbave Mines (ides. 6. os Ae eer eae arog teat acer cL 50(2) 
CaltayMinesmibimiteds .. ¢ secs so le A ene eof Pah o 1.02(1) 
Calvert Dalemestates Utd yes hin Lon oc. Ue te nn ne eee oe f chigs (2) 
ECalvertaGasroc OUS IE tGs sone cer hy ey Oe ene ie ae Se eee 14(2) 
(CanipVENES BIE tert oom cies 75, Jolic vail et Giver oe. CIRM EN cotacs bheks cs aries 30(1) 
Cambridge Leaseholds Limited... . . . hepcasthfé Bint) mained & 11.50(1) 
Cambridsey Mines) limited)". as ca. seein ae Apes ae Eee ee 38(1) 
Cambridge’ Mining’ Corp. Ltd. . payee, 7 nadencerat GO bar ernihlleponnd 02(3) 
CamGecksNitmespletdioee: 5.5 5). cct ees Gam ad ae eee 15(3) 
GamtlonMimessloimited si. so. ne ck a RE ie CE 2.51(1) 
CamindexsNimies Ltd ee ss os ed ey are SOLS 
Camlarena Vine Sats oo. ou, chess va: bs hee eR ie ee oe 08(3) 
Campbell Chibougamau Mines Ltd. ........ DAE RIES, fee FS 4.70(1) 
GCampbellRedaitakesMines Iitd; 2... - 1 cE Sie nee 6 ia1-24-50(2) 
Campeau Corporation Lids. 4.62. ..2.2 det Ay ae Ree 3.50(1) 
C-AMPetroletinsibtdiare = css: foment con at ntl Way Se , ome aan hee (4) 
Canada '&- Dominion Sugar’ Co. Ltd) 2.9 soatentaetl denooenel: 32.50(1) 
@anadai@ement abarge Lid.. a 1 aces? sen acne in Sone: 46.63(1) 
Ciments| Canada Wakarge Liée. 6 a 1) AE obenety Seen 46.63(1) 
Canada Cement LaFarge Ltd. (6-1/2% Cu. Pr.) ..... aE FRE a 19.75(1) 
Ciments Canada LaFarge Ltée (6-1/2% Cum. Priv.)............ 19.75(1) 
Canada Poreingsalidien. 3s. 5 nye ee ete ne) Cope nana es 4.50(2) 
WanadarGeothermali@itiid. 0 7 2. BE ee et eres fx! int OC L) 
Canada Machinery Corporation Ltd. ......... Tani tt See _. « 19.00(1) 
Canada Malting Co. Limited. ............. at Rach EAeees Ge 26.00(2) 
Canada Malting Co, Limited (B. Pr). - =. xascit mnacecal-coer aeeern! 4, .89(2) 
Canada Northwest Land Limited ......... pa GAGES cease 1.50(2) 
Canada Packers Lids. 6 oops deci oes « su SoS bettie d ace ane em eeeOee) 
Canada Permanent Mortgage Corporation ... 6. ee ep ed . 18.00(1) 
@anada’ Safeway Limited ($4740 Cu Pr.) >... fe auctne Rina oe 82.50(2) 
GanadasSouthermectrolcun) Ltd: =. fee see eae te eens Fann i Oauel) 
Canada Southern Petroleum Ltd. (Wt)... ee te eee pee ete 3.10(1) 
@Canada’Steamsnip Lincs Lid... 2...) fuel eon amas 40.00(2) 
@anada Steamship Lines Ltd. (5% Cu. Pr.) .: 5. 3: 02. Gcnceae gee » 5.131) 
Canada) Tungsten Mining, Corp. Ltd: . . . . . 5552) 5 Sea aa ae 1.55(1) 
Canada Western Cordage Company Ltd. (Cl. A.) . .0ce ee ee es (4) 
Canada Western Cordage Company Ltd. (Cl. B.).. i. 6 ee pe ee ee ee (4) 
Canadex;MiningiComabtd: © 3-5 oi... eee 13(1) 
Canadian Allied Property Investments Limited ........ +... _.. 7.00(3) 
Canadian All-Metal Explorations Ltd. . .. . . . .4:54 bea dn atid deca. (4) 
@anadian’Arena‘CO; aor tk Lee eae ee ee 15.00(1) 
Canadian”Arrow Mines Limited .. 5): . pepe = ne eee 14(1) 
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Canadian: Barranca Corp. Ltd... 2... 68, 10), -B1J esmailiod nsrmelo! 22(2) 
Canadian Bonanza Petroleums Ltd.: . 2) 0 ta 1.30(1) 
Canadian: Breweries Limited... 2... 2. (DY :4)_O14 2ensilio: hie ete PeOCL) 
Les Brasseries Canadiennes Limitée .........2..- sai Sr ages ee Sa EOL) 
Canadian Breweries Limited ($2.20 Cu. A. Pr.) oo. 20 THEE OS 32.00(1) 
Les Brasseries Canadiennes Limitée ($2.20 Cum. A. Priv.) 2... 32.00(1) 
Canadian Breweries Limited ($2.65 Cu. B: Pr.) 2. 0 200% + 36:50(1) 
Les Brasseries Canadiennes Limitee ($2. 8 Cum: B. EUV) Dns HO isi 36.50(1) 
Canadian Cablesystems Ltd. . 2... 2 2). Seo 28 aavaanteears 14.13(1) 
Canadian: Cablesystems Ltd QWt:) | 2), 297"@1—, viento SeowmioT eidsre 2.25(1) 
‘Canadian Canners Ltd: (Cl. A.) 2... ae 6,50(1) 
Canadian Converters Co. Ltd. (Cl. A.) 2). SO i ie -'2.00(3) 
Canadian Converters Co. Ltd. (B.) ............ Ste abs coueaapass AGC S| 
“Canadian Corporate Management Company Limited) 220) 0 25 16.00(2) 
Canadian Corporate Management Company Limited (Cl. B. ) sub asheperparmrages eC) 
~ Canadian Curtiss-Wright Ltd. ..... Be airiatoare ar eileen ee re OTOL) 
Canadian Delhi Oil Limited ».. ..’. degen cose tise e fy ees ae ge NN 
Canadian Equity & Development Company Limited He ieee GOK) 
“Canadian Export Gas & Oil Ltd. 2.) ees, ee ee e601) 
Canadian Food Products Ltd. ... 2... 200. eetees b<p oid omamc arr 5.20(2) 
Canadian Food Products Ltd. (6% Cu. Ist Pr.) 22. 20 ierobenicatesy 201010) 
Canadian Food Products Ltd. (6% Cv. 2nd Pr. )p 22%, HOGER JERRY BINICIRG. 00(2) 
Canadian & Foreign Securities Co. Ltd... ..... Bee croak aot a eae ele ween GE (4) 
Canadian Fortune Oil Limited... ....... a racine’ acaba ash. (4) 
Canadian;Foundation, Co. ‘Ltds yee, wor, A tp oe ee et 6.00(1) 
Canadian Foundation Co. Ltd. (6% Cu: A: Pr.) .. 2.2.0... 58: 7.75(2) 
‘Canadian Gas & Energy Fund Ltd. (B.'Wt.)°. 22 2): 1 SIngegiio J Behl 7.25(1) 
Canadian General Electric Company Ltd. ..... icf Gab sents & gece ret De 03) 
‘Compagnie Générale Electrique du Canada Ltée > 22.50(3) 
‘Canadian General Electric Company Ltd.(Cu.'Cv. Pr.) 26.00(2) 
Compagnie Générale Electrique du Canada Ltée (Cum. Conv. Priv.) eso. 
SPIRIT TS StS Ce or eee kn TOR RAR Ot Ree A e re ee te DO GOD) 
Canadian General Investments Ltd.) 02. 2 ee, 66.00(1) 
Canadian General Securities Limited (Cl. A.). 2. 02. 2. Ses 12.75(2) 
Canadian General Securities Limited (CIS Bee ee eee 30.00(2) 
as@anadiansaoldale Corp: bid. vit A Se ee vo Re Are | 3.50(1) 
CanadianjHidrogas:Resources Ltd: 2.3.4.5 42% tet ee eee. eS DCA’) 
CanadiansHomestead: Oils: Limited - +++ + * 4 1. et PSUR APUG! 8.60(1) 
Canadian Homestead Oils Limited (6% Cu. Cv. Pr.) cans 886 poartclsaean Ac 17.00(1) 
Canadian Hydrocarbons Ltd... 2... 2 SS ES GEIS: Quote! fo. 13.88(1) 
Canadian Hydrocarbons Ltd. '(5-1/2% Cu. A: Bye : ; digicahayos SeaetE TS 14.00(2) 
Canadian Imperial Bank of Commerce... ... 2. iopeeetoees Morera at G5) 
Canadian Industrial Gas & Oil Ltd. 2... ....... Bint hs pomeeae eet Te OR) 
Canadian Industrial Gas & Oil Ltd. (5-1/2% Cu. ‘Cv. Pr.) 21.50(1) 
Canadian:Industries Lids. vee.4 2.245442 1 UB EL EAE INTS 88 (1) 
Canadian Industries Ltd. (7-1/2% Cu. Pr)’. 2. richard ber isis temeeee oon 52.50(3) 
Canadian International Power Company Ltd. ...... 05.0... 0.00% 22.50(1) 
Canadian International Power Company Ltd. (5.20% 1965 Cu. Pr.) . 2.2... 
Sea pita 6 ee On Ot A nA Ce eet Sak ee TO) 
Canadian International Investment Trust Ltd... 2.) 0 32. 00(2) 
Canadian International Investment Trust Ltd. (5% Cu. Pry ghee arerTy SOKO i (4) 
Canadian-Interutban;Properties' Limited . . . .27INS, SIRS ee 2.00(2) 
Canadian Interurban Properties Limited (7% — Cv. A. Le 5 ORS TAS) 
Canadian Jamieson Mines Ltd. ...: 3... Ubad temo. me Raea per pea '.25(1) 
Canadian-Javelin. Limitedize., 5:7 ty >. O97, re can gis ane Ee PORTE SIO 9.60(2) 
Canadian Keeley Mines Ltd... ....... Lhe gs crack rir blind aheen Stanton 05(1) 
Canadian Lencourt Mines Ltd. .......). dio So 6 paoneigunc reas: !.07(2) 
Canadian Leisure Industries Ltd. ....'.. 20. TA ssa oe, SUSUR DAIL patna oad 06(3) 
‘Canadian Long Island Petroleums Ltd... 2... 20. 2. sae cinr: HOenY-65(1) 
Canadian Magnesite Mines Ltd....... sia) i oad wi Shorea anpaeRe eZ) 
Canadian Malartic Gold Mines Ltd. 1... 22. 20. Ra re Settee cate 27(1) 
Canadian: Manoir Industries Limited~. (78'") 7. Pee OSS Pee: 3.35(1) 
Canadian Manoir Industries Limited (6% Cu. 2) Sima rcauee alls Polat wcsnraears #5 AC 9) 
GanadiansMareoni Company sf) ee ee ee ee ees eras °3.05(1) 
anactans Merrill tds see oe ee ee Se en La ee PA. T5(1) 
Canadian Nistro Mines Ltd. ........: ne hes “at Peeg Gees TST a ca8e aie EOD) 
Canadian Occidental Petroleum Ltd...) 20... ERE RA EE, Pe ee MOC) 
@anadianePacific Limited. 442220203 SME Bee es See ee ES SCH) 
@anadien; Pacifique; imitée: +2 13 tc ee cee ee ee OOO) 
GanadiansPacific Limited? (21/4 AYP evo. s cee toe ss cee se nee 10.75(1) 
“Canadien Pacifique Limitée (7-1/4 A.'Priv.) 0022: bse ata scien 10.75(1) 
Canadian Pacific Limited (4% Pr. Canadian Unit)... 2... 7S. .< 9.63(2) 
Canadien Pacifique Limitée (4% Priv. Unitée Canadienne) .’). 2 2. . 9.63(2) 
“Canadian Pacific Limited (4% Pr. United’Kingdom Unit)... 22... .'7.75(2) 
Canadien Pacifique Limitée (4% Priv. Unitée Royaume Unis) bag scan 7.75(2) 
Canadian Pacific Investments Limited... 2. 2 °12.00(1) 
Canadian Pacific Investments Limited '(4-3/4% Cv. A: Pr.) ). 2... . 24.50(1) 
Canadian Pacific Investments Limited (Wt.) 2. 0.0. Oe ee sorte 3.05(1) 
Canadian sProyident, The .+.:.:.%°%% sep rapipanye bee tat ig See at tetera (9 (4) 
fees Préevoyants dusCanaday:, 542 2 Rie cet lee er niales co ie cet stakes alah (4) 
@anadianeRefractories Ltd... + 4.4) Witeetc el cote oe Piste anmeiags PES (4) 
Canadian Reserve Oil & Gas Ltd. .....04. bur icisie Mpiacin sme Pies ae das 5.60(1) 
) Canadian Reynolds Metals Co. Limited (Pr.) 2... 2 ee Pen (4) 
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Sch. VII 
Société Canadienne de Métaux Reynolds Limitée (Priv.). .......0. 0. (4) 
Canadian: Salt-Co:Ltd: sc. tat ee 15.00(1) 
Canadian:Scenic Oils Ltd: 42% %8) ft VI 82 NP \EN) OS 4 yleen. 80(3) 
Canadian Security Management Ltd. (Cl A.) ee 1.25(1) 
Canadian Southern Cross Mines (No Liability) 2 0 2, (4) 
~Canadian;Superior Oil Litd.: = .0....%. 7... DSM 28D bf ee ee (A) 
Canadian: Tire*Gorp. ‘Ltd. «2... 5. . (Dat BiGee SPY SIBL, RoR “HOA (ol) 
Canadian; Tire Corp. Ltd. (Cl. As)" . 3. 58.8454 a 35.38(1) 
Ganadian-Tricentrol Oils Ltd: ~~... %+.2.4%.7.4~. (Dh Sagi Sip” 14.63(2) 
“Canadian Union Insurance Company. ..............0. 0.0.0.5, (4) 
Union (L), @anadienne:Cie. d’*Assurances: . ~~... ., 2h COR ASI (4) 
Canadian Utilities Limited ..........- RRR as eR ik ot ca ey 37.25(1) 
Canadian Utilities Limited (4-1/4% Cu. Pr.) 2). 2 2 STS) 
Canadian Utilities Limited (5% Cu. Pr) 0. 2 ee 66.50(2) 
Canadian Utilities Limited (6% Cu. Pr.).. 2.2 78.75(2) 
Canadian Utilities Limited CWE Ree are gear Ree Ine Ee ene Roe ey Pee 8.50(1) 
Canadian” Vickers; td) 2.30 nt ee So Be 9.25(2) 
Canadian Wallpaper Manufacturers Ltd... ............0. BS SO) 
Canadian Western Natural Gas Company Limited. ....).... .. 21.00(1) 
Canadian Western Natural Gas Company Limited (5-1/2% Cu. Pr.) 2.2. :.. 
SSL ORO Reet CMON trent eerie ce eRe e OP eT en STUD) 
Canadian Western Natural Gas Company Limited (4% Cu. Pr.)... |. 11.50(2) 
Canadore Mining & Development Corp... .. 2... 00200 000 0S. 10(2) 
@an-American: Natural-Resources Ltd... =. 2... Di CESSSO) BN ions (4) 
@anzAmerican,Petroleums Etd> * %% 2. 2. Sed 5O BOUSIOIGAS Neweikn (4) 
@anarcticsResources/Litdiys 33 ARS 8 a et ee SO IB UBS, 27(1) 
‘Can-Baseyindustries-Ltd: 334.055 55.22 et tte EE NOUS AION. 18(1) 
CAanbridec, Oilsexplorations ltd. * <2 286 = =n ees cee 1.50(2) 
Wan-Conuenterprisesie Explorations Utd: = += ei. keyless 10(3) 
‘ Candida Holdings Naamloze Vennootschap.............:... 16.75(1) 
Gandore Explorations Lids \. 44 + 4). MtEEA ES NVA) Sold MOOSE. 04(1) 
Candy. Mines. & Investments Ltda. wu Ath PAB G48) DOMME SOR. 12(1) 
@ancontigMinespictdie 16% ten. hs a CNG) Sak Menta 01(3) 
Cannony Mines: leimited airs aa aret eines Fond eeneenn, Aenea AOE. SCE 07(2) 
Canol Metal Mines Ltd. .........0. REI pele on aati, Bmed its taalir fire orci ibe 02(3) 
(Canol Mines Limited p4. sr Pe se ns guid opeghecoabe,b 25(1) 
‘Manronetds sale he ee ee ht eS es ns an ee SO REEDS A 19.38(1) 
E@anronglteesy 5 eget los Vata ee os ee DEBI 2 19.38(1) 
@anron:Ltd-.(4-1/4%' Gu. Cy. Pr) ate BPR SERS, 2) AtUR eS USTissy 70.00(2) 
‘CanronLtée:(4-1/4% Cum:*Convs-Priv:)* 201. 2 2 eS Se 88 70.00(2) 
-Canterra Development Corp. Ltd... 2... 2. eine rari heer cea 1.00(1) 
@antrend Indusinies td:y(Cl.gAs) 4 ia kis th Nah area ea (4) 
mesundustniessOantrend ltée1(CatsvA0) hue ee Ne Det ae (4) 
Gantrendtndustries) Eid (GCl.-B.)! os Watt ain ames cate eee ees (4) 
Pesundustnesseantend ltée s(Cate Bo) i sgeae, ceeeeerae tice et oe ene (4) 
Gan tok Tet ser sean sue eg" 1m ae, Aides Xan MRIS REL edie oe ie Hearts tence 3.40(2) 
@anucsMimessiciniwted see re ee Ree ee ees en eee ete 30(2) 
Ganyon: Citypr xplorationsiitd.t m= 4 2 a hte ates he ie ee 05(3) 
Capital Diversified Industries Ltd. 2... ....0.0. 00 002. OL) UAT 59(1) 
Capital Diversified Industries Ltd. (A. Wt.)...........5.. eA ESPNS 15(3) 
Capital Dynamics tds eaten) tes Res, hey et Ne SS rane ste pauieenr ORL 1.80(2) 
Capital Dynamisme Ltée ........... ek Oo fee SMe cae 1.80(2) 
CapitalsDynamicssktd (Wt). = Se eek ROWS So eee eee etary ae 03(2) 
Capital. Dynamisme. Etée (Wt)? . 24 2 homt Se e e e e 03(2) 
Capitalsb states, ING oe 8 POF St tek th UREN Se ee ete ah oy he ee acetier a ee (4) 
GapnyMininesCorporations hid }.5 2 ts ee ee he A he eens ees 14(2) 
Caprive Industries & Resources Limited... .........0..00.0.0.. 09(2) 
Captain International Industries Limited... .............-0004 6.00(1) 
a Gaptains Mines limited @ sy ee ee Ae Nee con deme a eee 11(1) 
Gara: Operations etd sy. :) ec oot eh SO ey Pe Ras Rane ratte or ere 4.60(1) 
Garavelle:Mines btd acne, 5 stk May has tee eirekecoae edie. bale ee. we pevartene 11() 
Gard) Fake Copper Mines Ltdisars Wiese Aas carts. Alp ecole cnet Tans 10(2) 
CardwellsResourcessinited 44.4505 ACE ie cr tee eat ae gems titeal ters 15(2) 
Cariboo-Bell:Gopper’Mines' Limited 1%. 5 oes os ere teeter see 25(2) 
Cariboo Gold Quartz Mining Co. Ltd. ...... Ren See Pare as Ee Cee 95(1) 
@arlinoeCoppemines*id! = 2 ais eis eho hace ae pea ean card orbs 20(2) 
GarlsonsMinestistdiow pans 2 80m es ee a ee ree ere ees (4) 
Carlton Cleaning Carousels Ltd. .........0.00.. Mian aoara easier ee SO(e) 
GamesiciNewsviinine Corp, Lidia .h eee. ne ame emanate © oy eae (4) 
GarnidessomMineswictds \2) eit, <0, As, PEGs LN Sf tebe eeceshouroke fe cpa (4) 
R@acoliny Minest amitedys 4 esis 44.4 2 ee eres coche My ota ome 20(2) 
GarmrieniSnoesCon ideally? 2 cae, sees eit 5s 8 Bk ek ae ON erect 6.63(1) 
Measics Shoe Coy Lided-D: (Wt) tt int oe vette ee ee 3.25(2) 
@arroll. Kr Reedwletdours 26st thee oaie vee Senmes oe comocenepan cea (4) 
tearteryiB (Chay AS) ieee sires See St ior as poe ier ane 10.12(2) 
Garter PB a( Cheba 2:8 are, Bs ASEM MNRAS eee tenor cae cet Areca ve 60.00(2) 
Cartier, Quebec. ExplorationssLtd: ae iat se ogists cane 9 statentere oh elie 10(2) 
@asavanteBrothersybimited (Cis As) ve. se tus coe ee ns ee is eae 1.00(2) 
@asavantebreressimitee: (Cats As)" $255 Micmastetes seesseamere OMe eNe 1.00(2) 
GascadeyMolybdenum Mines td.” 0% 7% 4.5 4 = sycuPeenenre at ariel ow Wiener rier 23(1) 
Gasino: Silver: Minesatdiate 2 uta? <4 Soho. aats cence te whats pepersca 55(1) 
Cassiar Asbestos Corporation Limited .... 2.0... ee eee 18.63(1) 
(assianConsolidatedsMines itd as: toi = Nt Pe pe eer ae arere 10(2) 
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Sch. VII 
Gassidy’s Ltdis 0 petee aie ao i aco eon Re enero oe 4.35(1) 
Wassidy, LACO nce tepe aioe che) okays xe ces oe ne nea oe ROE eee 4.35(1) 
Gassidy’s Ltd. (6-1/4% Cu. Cv. A. Ist Pr)... “ha9 ales sinesc- ache 8.75(1) 
Cassidy Ltée (6-1/4% Cum. Conv. A. igre Priv.)............-. 8.75(1) 
Castlebar Silver & Cobalt Mines Tiids ¢ 06). toe sence rambo? rasta 06(3) 
@astle. OilcArid! Gas) Limited! 5. ec se eos oe Ieee ee ee eet 1.40(2) 
CDP. Computer,Data. Processors Ltds=) 1. 27.) on ree eee heart ales 1.30(2) 
GDRH. Lamitéd:.. 2 bogies. cco ae cess sos sop AT Genet eek ceca te 5.88(1) 
@eédar Vale: Mines Ltd... uss aus ataeicre 3 6 Seed CAE an teaiceea vere eee 35(1) 
Celtic ‘Minerals Ltd. o..35 sae <= =, © = »\gpepegeeeht eee enema mttaer I< ;ca ne 79(1) 
Centex:Mines: Ltda oss o> af ses os) Sale ee een eee eee 12(1) 
Central Dynamics Lamited 3. ..0) 5 22s cass 2 = Ee od onset Eaved = eae! 90(2) 
Central Fund of Canada\ Ltd. (Cly As) pct s33Ag ke tectenci d atelier Teveneie 6.25(2) 
Central Ontario Savings & Loan Corps. j73 ep 5 pereyse td die tet epm tue 8.00(2) 
Central! Patricia Gold Mines Ltd. -. ~ pag. ats eas hued aceienelseete 1.70(1) 
Central Trust Company of Canada, The . . -) s/s jeyenstd supisi’ rene 13.75(3) 
Centura: Mining SLA So ps) io emegshe e358 50, oe Se Or pace ieee 36(3) 
Wessland:Corp. Ltd ecoc. «csmud. » Se ousyee chee Rie eee aR petri 28(3) 
CRLO=TV. Limited © x. cea: Cate tisp ee th Raia Sree eee Rr a NER oe eee ectieaee (4) 
CGC. Mines¢Ltdey: sey tats, bestieres 2 Ggueeenin Gh weld Tpeainbd reeaea es mobhnientie (4) 
Chance, Mining c& Exploration Con Ltd: ~ 27. p= sence eto cnet menos (4) 
Chapparal Mines; Limited) ¢,<15-0°2 scpayensy@) seak® SESHEES ersasectdl “hes chark 16(2) 
CharterIndustries Ltd ose. 2 «0s Gehan Ran cece 1.30(2) 
Charter Oil ‘Company Ltd. =... da © paca eek a ee oe ea 6.00(1) 
Chataway Exploration:Co: Lidl... 5s: <).. ees peretaieth -mactoacaencuare 17(2) 
Chateau-Gai Winesvltdis. : o. areie ey wane) %citeice oo eRe ra 16.88(1) 
Ghemalloy; Mineral) Lid. 7.2 6 0s. cs ee ee pee ee eke 2.06(1) 
@hemcell Ltd. poe ceks cones iepisu:. 5 “st eo veto eb apaes Bomehe eke cn tra meee 4.35(1) 
@hemcell Ltée «ysis ce) Phcicse cdou c=) Sey Sib poetardies cRNA caan pete e see rereae 4.35(1) 
@hemcell Ltd..($1:00 ‘Cu: Pr:) . < patestesnactt ceabienabl seriok at 12.50(2) 
Chemeell Ltée, ($1.00; Cum: Priv.) 22 =. «sc = =) hee tires eee 12.50(2) 
Chemcell Limited) ($175 Gus RtwPr.)is 4) eee ee ae ea 19.75(1) 
Ghemcell Ltée, Gilg755Cum. Pt. Pr.) steele oni cuban aera 19.75(1) 
Chesbar.Iron, Powder Limited)... ai.05<.. ..6 «0: © ier eetae Re eae 2.00(2) 
Chesbar Iron Powder Limited (Wt)... .. » ~ « «basPemeeiene a aetne nee 40(2) 
Chesterville. Mines Limited) siya. 20. ss + © on. nie 0 ke ReMeReeR Rene aT eines 10(1) 
Chibex. Minne! Corps gig <2 eile, Sis) cy en tls: ha, a So et 38(1) 
@bib-Kayrand Copper MinessLtd. 7. os... 3 ean ee eee ee 05(1) 
Chibougamau Mining & Smelting Co. Inc. ... 2... 20. ee eee eee 29(2) 
Chiboug Copper: Corp: Et. ilo io. fuck taecny~ mae RRA Ee eee fe eerie 18(2) 
Chieftain Development Company Ltd... 5h eS) jepeperestncen(® seis 8.10(1) 
Chimo(GoldiMines Ltd. io... s <6 4 gto FRE ee ae aE dere 1.20(1) 
Chinook: Shopping Centre Limited’ - . ¢. p .j.%3\- aye & eeeeneatt- seeder 3.00(3) 
Chipman Mining & Energy Corp: Lid... . ae ah eet pests ent 40(2) 
Choiceland Iron? Mines Ltd: 7.7. <page glace ee Rn 25(3) 
GhromexNickel Minesp tdi, <7. cn sensi erste to mem te ene eae ca ate eres 18(2) 
Chromium Mining & Smelting Corporation Limited ............ 1.75(2) 
Chrysler. Corporation’ «60... 2 ss 2 + > © epenet ete duane oon 29.75(1) 
Chukuni ‘Gold"Mines Ltd:. 2...» =)» egapopateponthale Gat aseoeek etic 04(3) 
CHUM Limited! @ nn... c= SURRY ley BE BIE See ee ae 5.50(1) 
CHUM imiteds(CIL OB). so ecole as. lee Go ee mene epee 8.50(1) 
(hurchill ‘Copper Corporation: Wid. gevucy ya: cea aby Si meee hate Gavia 75(1) 
Cicada MINES LAGS sooo casis sPve: cn) 6 ee ose-s ce is) Sat TEEN ER on et eR ee ae 03(3) 
Wimco Limited i(CligAs) <2 4. «1s os os + > oR RE Seen een eee ne 12.06(3) 
Cmemnati-Rorcupine Mines*Etds (yc... ome seule te ea ne te RPRER PIE 02(3) 
Cinola Mines Ltdisic cS ase «ss: 6. 23 40 RGR Se eet Pee ees 08(2) 
Citadel Mines Lids. 7. -.3.. .\ = 5 fgaahem sob om yaae ea ie. Spencer Nom ne aie 04(3) 
Citex,. Mines: Lid... nic. as a 3 oS Byeataeet aebeeeael iin ete Tears 05(1) 
Cities Services Company, .. 4. cgepa «6c (2 no eRe PSR eee ee (4) 
City Associated Enterprises Ltd. (Cla B:) ">. 2) -0e ea tee eee here 70(2) 
€lairtone Sound Corporation Limited’ 5.7... a. .-)- <i) pene aati een (4) 
Clarepine Development ide oo >. - ae ene eee ee 20(3) 
Clark Canadian Exploration Cow. =. = « ~ « Becta) ¢ eeseense settee 3.75(1) 
GClavos Porcupine;Mines: Ltd: ona a5 < dycitest ] path warcenc) Teaeeonaice: 02(3) 
@law. Lake Molybdenum, Mines Ltd. = j.03 «5)-ussactet cana Eley: 03(3) 
Clearwater MinessLtd. te. oes... ensue spat uw tas Bie cee ene Oe eae 15(1) 
Clero::Minés: Vid vanipeccous cee sc 4 tea 6% oe einteae, SOR ieee 06(2) 
G@leveland: Miningyé Smelting Co), ach Ee eentenrenicey Gene ue amon: 05(2) 
Clicker, Red. Lake-Mines: Ltd... <2 5 uci ~usu ieee eee een ae eee (4) 
Clinger Gold Minesjh tds cas sus aecp keene suas s -) - En trae 02(3) 
Coast Copper,Company, Limited) 53 susns eeays ses) <i) aera Root nate 3.00(2) 
Coast Interior: Ventures a7. ova © 4.sc5 cis oh eks fae eat ne atom geen oes 75(1) 
Coast Silver MinesiLtde noice pest dete aes ET BE ca & ayant 14(1) 
Cochenour Willans Gold Mines Ltd... 5 a0 su. =: « dye fosnntt etieasee 21(1) 
Cochrane-Dunlop Hardware Ltd. 3. 4.455. 1 ss pepe ay SEE 35.00(3) 
Cochrane-Dunlop Hardware Ltd. (Cl. A.) ........ - «(em aa. st. 30.50(3) 
Cockfield. Brown :& Company; Limited!: .; 45.4 -p-asyevesirsoet sets ses 6.00(1) 
Cockfield Brown & Compagnie Limitée. ). 6 - 1235. teciierri 4d sees arte 6.00(1) 
Codyille Distributors.Ltd) (Cie A®)) oe eevee set th cae nae ae 3.75(1) 
Coin,Canyon, Mines Ltds ic. widcu + 5 > > Sy I-oesitle mana te eee (4) 
Coin. Canyon..Mines, Ltd: (A. Wt:)! 7. .falene¢ «os. = GyylP cae nCh meme caisea ene (4) 
Coin, Lake: Gold Mines; Ltd. « os. 6 cetbedacs ne een shen ee cee eee 09(2) 
© oleman:Colliertes; Ltd. (Cla:A:)) wc ats 2) = aa da Rea tite ieee meee 7.00(2) 


2278 


Income Tax Regulations 


G@olemaniCollieries Ltds(Cl: Bayh. ws «.s 5 = 2 Se een ese eee 6.95(1) 
A@eleman Collieries Ltd. (6% Ist. Cv. Pr.) i,0 1- yenaleysie% exnemotl-merhens: 73(2) 
@eleman: Collicries: Ltd(B: WE). os 2... + os Remake 1 eedrausentl-reathe 2.51(2) 
Golleen Copper Mines Ltd. . 2... - . sayin] <eeeensibans’) eonozeme ae. 12(1) 
College Plumbing Supplies Ltdis «). .2)-(9¢ 02> botiens § eeeayyrsi mare 4.00(2) 
Colinewood Terminals Ltd-y. 2 ne 665 a 5reu<i5 aepnatenn) astioseRiet eeekt (4) 
Collingwood Terminals Ltd: (Pre) 36 «25-75-28 foediens ¥ somows aE ae © (4) 
@elonial, Oiliand Gass btda. jar) ba OP) antsasi t eneepaihens”) satacemet ae 65(2) 
Columbia Cellulose Company Limited... 2 2. 4.0 5 wpe ig wrod cap) -peethye 2.90(1) 
Columbia Cellulose Company Limited ($1.20 Cu. Cy. Pr.) ........ 8.63(1) 
Golumbia!Gas_ SystemC. fy0 suas of A ESS inl 2 opencee) -aetaeeae (4) 
Colnmbia’ Metals: Corporation Ltd. << 4 -j<)s -ba ¥ 29°} ase) aetbene! 36(1) 
Columbia PlacersuLtde ss ss cree. PM Ae Ah osehincnn th merhone 08(3) 
ColumbiarRiver Mines Limited 5. .4oeree pxarranamaht alewcny)- ne chene 28(1) 
Columbiere- Minesal ta. ar casera’) eearemteesdd ales) GetheGRe): (4) 
Comaplex Resources International Ltd. ............5+-5.45. 1.80(1) 
Comaplex Resources International Ltd. (A. Wt)... ....--2-5-2252-4 64(1) 
Combined Engineered Products Limited... ..........22.55-, 2.60(2) 
Combined Engineered Products Limited ($1.10 Cu. Cv. Pr.)....... 11.88(1) 
Combined Insurance Co. of America... ... 2... 24 eds ples Se 40.00(3) 
Combined’ Larder Mines Ltd... 4.6724. ¢12}) eeey fad epyehiaeG Sanotd-ethenrt 01(3) 
Combined Metal. Mines Ltd. .; 04 -jees p28) had epsahor? bood-mnchece: 12(1) 
Cometslngustnies [tds ao earecuc © halk Geicaaand® nee’ DC pahene 70(3) 
es*industries Comeéte- Ltée: ts .,<.... 3 so = Skates 7 UO -adsod nathan 70(3) 
(COTMTGOAL TE, ASRS een eer eeemem nm iser 1G) Sh ore SAA Bee TAN) 
GOmNCOMEtCe Yer casio col Taf ed oR we AON Bae ey ioebictae ree 22.88(1) 
Cominga Compagnie Miniére de  Ungava..... 2... 26 662 ee eee 03(2) 
@ommerce Nickel’ Mines-Ltd: .. . s -he ¥ eepreeed aivesatl fersceat)-ree thera 08(3) 
Commercial Finance Corporation Limited... 2... 6. ee ee ee (4) 
Commercial Holdings & Metals Corp... . 2.26 eee eee es 2.00(1) 
Commercial. Life, Assurance’ Co. of Canadas. <2 y915] «af prance) ano eqsene (4) 
Commerciala@iledcnGas Limited ain. s.< cae ole ts statin deren ene ene 09(2) 
Commodore Business Machines (Canada) Limited. ............. 8.13(1) 
Commodore Business Machines (Canada) Limited (A. Wt.) ........ 4.25(3) 
Commonwealth Holiday Inns of Canada Ltd............-.... 12.25(1) 
Comptoniexplorationultds | iu: 5. a> < =) Behe maint) otanlool-ine manne (4) 
Computelsystemss Ltd 3. wns 6 cas. =, hae? aewoeaaesl beecibitt math 3.00(1) 
Computtexs Centres std. 2 crs oc). 5 3: eed ote aetna nate ree aire 38(1) 
Comstock Keno Mines Lidge 2,25. 47 sen) daesiel eh hasivenaitl-meamhene 07(3) 
€omtech Group International Limited . . 2... i). }- peyeneiyecaystesb mre rhs 1.90(2) 
Comtech Group International Limited (5% Cu. Pr.) .........5-.-2 5445. (4) 
ConcordesExplorations Ltd: 2... corsa} tesotaed inten senneer (4) 
G@oncobise Building Etd.- ie. i. 3 as 3s 6 yee ieey, h-ont)lereionhal methane (4) 
Condor Mines Limitéedy. 5. 27> 00k 2 )> bee Sheonl) Ipimtonhel: astern 11()) 
GondurtsaNationalCo. Lid.<)\ 2.26 2050) 6 oe os oo Re seetoreheeteeaiae 3.00(3) 
Congress Mining Corporation Limited... 1... 2... 6. ee ee ee 48(3) 
Coniavasi Mines sLtdy ni. caw sa. ste 8 brpsnricrets) arene Laven acral ieee 28(2) 
ConicosMinestiitd pans acne es. che tf openers iawn t- lac tericint renee 13(3) 
GonocomSilveraMines tds ck. wc ce fae os Wav srs « wus ee ee Si eee eee 25(2) 
ConiQuest_ Exploration Ltd. s . $s & mend ameeriogont decoitemeini: im mene’ 40(2) 
Consolidated Ad Astra Minerals Ltd... 00 pycorotousseh lecenttecratel: eee 11(2) 
Gonsolidatedi Bathurst) Limited. . ... sustrci-f-sasmeccs® cocimatet: ppihe 7.88(1) 
Consolidated’ Bathurst, Limitéery sso gyet3et} cokieenee@ mevkcrmcint- mace 7.88(1) 
Consolidated Bathurst Limited (6% Cu. Pr.) .............40.5:. 11.75()) 
Consolidated Bathurst Limitée (6% Cum. Priv.) .............. 11.75(1) 
Consolidated Bathurst Limited (WE). 2... |. ee eid weden dl -seethar 55(2) 
Gonsolidated!Bathurst Limitée (Wt)... < . « t9-Fenaselide ance toren thane 55(2) 
Consolidated’ Bathurst Ltd. (1968 Wt) . . © «top -papstontymtoceneate Teepe 3.00(1) 
Consolidated Bathurst Limitée (1968 Wt.) .. 2... ee ee ee 3.00(1) 
GonsolidatedsBellekemo:Mines Ltd: .. . . « A67- casi atiearconhh-senthoee 01(2) 
Gonsolidated! Brewis Minerals Ltd... 5. 5. gy f saersiteleFeleolS iopaleabA- ren shame 08(3) 
€onsolidated Buffalo Red Lake Mines Ltd,,;.....7 ..0i<)0.6,erf aseoneteh pentherees 07(2) 
Consolidated’ Building’ Corp. td), x65 saasnyit sersqnak wonetl: reaches 1.50(1) 
Consolidated Building Corp. Ltd. (6% Cu. A. Pr.) . 2.26 6 ee eee (4) 
Consolidated Callinan Flin-Flon Mines Limited ........5........-- 07(1) 
Consolidated Canadian Faraday Ltd. . . . . . « « we: ¢ senate! yates bt cen shone 80(2) 
Consolidated Canorama Exploration Ltd. ...........2.2.5.2 0005 15(2) 
GConsolidated’Daering;Mining Inc: ......... -fashend | «stale machen 09(1) 
Gonsolidated| Developments Ltd... .. . . . < = . -ahtepes-T-qcrsttioetd> pene 70() 
Consolidated Diversified Standard Securities Ltd. (Cl. A.) ......... 2.50(2) 
Consolidated Diversified Standard Securities Ltd. ($2.50 Ist Pr.) ...... . 25.00(3) 
Consolidated Dolsam Mines.Ltd. ,..:) .....0. «& 22) meses 3 o¥ientle cathe 12(2) 
Consolidated Durham Mines & Resources Ltd. ..........2.00405 73()) 
Consolidated East Crest Oil Company Limited................ 1,52(2) 
Consolidated Fenimore Iron Mines Ltd. .c: . 2c 0... oe ne eee gece ye pen three 02(3) 
Consolidated Gem Exploration Ltd. 2 s.oysp:05 f cotceeysomast «Piiendt- renter 05(2) 
Consolidated Harpers Malartic Gold Mines Ltd... ..........2...44- 05(3) 
Consolidated Imperial’ Minerals Ltd)i:3 3...5-.0)4 ocmarertsouen? <Ptieustosen dheueee 07(2) 
Consolidated Manitoba Mines Ltd... .. 2. 2... agit «mmadere’d- ected (4) 
Consolidated Marbenor Mines Ltd... .... .. «. shyept: oh sioeeewieG 1.55(1) 
Consolidated Marcus'Gold Mines Ltd... . 2... 4c6 & sqeyesteyostadl- orchard 05(3) 
Consolidated’ Mogador Mines Ltd. . . . . . cy.) -oaty i EG) carmnonSt- ached 03(2) 
Consolidated Monpas Mines Ltds oq. 3.5.0; 1. 273 sfeqetell -abileacreadd- enchienct ts (4) 
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Consolidated Montclerg Mines Ltd... 2.0.0.0... 0). 00) Spo 03(2) 
Consolidated Morrison Explorations Ltd. .........0.. FOL, PEBSY 1.58(1) 
Consolidated Negus Mines Ltd............... Bi) sheng fo, Ipod 07(1) 
Consolidated Nicholson Mines Ltd. 2) 20. J) 02d HBR 10; Ipaq 05(1) 
Consolidated Northern Exploration Ltd. .. 2... 2. sd. 02 oY bo 29(2) 
Consolidated Novell’ Mines ‘Ltd )..°.629 .00, A, J) balimil, eevee] siya 02(3) 
Consolidated: Oil & Gas Inc... .GvnS vy") A ig D)ob4 TEA, e213", Higa, (4) 
Consolidated. Panther’ Mines Ltd's.) ©... . . . . fl egataeiod.onsdiaut 30(3) 
Consolidated Pershcourt Mining Ltd... . 2.0... by od. eu oboe es. (4) 
Consolidated *Professor. Mines Ltd: «ss 6 sis cscs DAL DB agGKeD ppvwG (4) 
Consolidated Proprietary. Mines Holdings Ltd. .. 2. ee) 220 vee 06(1) 
Consolidated Prudential Mines Ltd. ...0.... 00004, DPRUZIOVICL, Kone 10) 
Consolidated Rambler Mines Ltd. (90.0. 8) Pee oe. 1.55(1) 
Consolidated Rexspar Minerals & Chemicals Ltd. . 2). 2820 2 0 po 16(1) 
Consolidated Ribago-Mines: Ltd... ...:<<¢.4 + iDkE eooumeeR oonny: 02(3) 
Consolidated-Shunsby Mines -Ltd.: ... 6... bid OP. e6).8 NO-etieny: 10(1) 
Consolidated Standard Mines Ltd. .. 2. oe eo ere 05(2) 
Consolidated Textile-Mills Ltd. 2. . ; ;s5iLoupipnsgyd aii peter 4.75(1) 
Consolidated: Theatres‘Ltd. (Cl. A.): . , « . bi l.efoubord puoaloyeS. cimen rc! (4) 
Consolidated: Vigor! Mines Ltd) 4.6.6 cca es cota gop parpiy: 03(3) 
‘Consolidated Virginia Mining Corp. .........0.% . FOUPIOIOR Niesav, (4) 
Consolidated West Petroleum Limited .......... hd PQA! DOLE g 1.28(3) 
“Consumers Distributing Company Limited ..... 22.0. l apienbal, 23.88(1) 
Consumers’Gas ‘Company? CSP ise. Ve (2°04 Pistia soni yovith 19:50(1) 
Consumers Gas Company (5-1/2% Cu. A. Pr.)... eb eer ee 83.25(2) 
Consumers Gas Company (5-1/2% Cu. B. Pr)... 0. 0. 0 E. PTES 84.00(1) 
Gonsumers.Glas8\Co; Lids. 0 cc cs oot eg WEN DIGE? (gery 10.50(2) 
GWontact. Vertites td. «cscs cect ere dec ed ey SHAD DOD. Ved ten 55(1) 
Gontinental’Can‘Company Inc... 6s is ict ee de HORE gateled. gy 32.00(3) 
Continental Cinch’ Mines Ltd. « «6 «ss 1 689,49 SRB) DiI coheed, moiag 09(2) 
Continental ‘Copper. Mines Ltd. . xaaqmeD .cpet A,eguivee, shensp, aipieg 08(3) 
Continental McKinney Mines Ltd. (2°. 2... 02. CP DURE Sata. TER 08(1) 
Continental Potash Corporation Ltd... ccc tee es SUBNIEG 04(1) 
Continental Research & Development Ltd. .... 0. ee Oe. 7.00(1) 
Controlled Foods International Ltd... 1 i... < bi goniM pihalpiy, 1.90(2) 
Conuco -Eimited. % 28485 QR eae 20: MN) DOL? Sag.d Jab, IpQMigR 35(2) 
Conwest Exploration*Cof Ltd? SOME Vets Oh! gaat aavliZ. igen 7.75(1) 
Cooper of Canada Btds 6.6. .ciaccecs cee + DAY epopeielasd gs 14.50(1) 
CopcondalMines+LidlS WYG. icc cece aes te DAT coniM psvilly wi (4) 
Copeland*ProcesStIsid.: visi cect ecssteatcaness DEE eminey, 4.00(1) 
Cop-Mae Mines Ltd 8506s WP. cc ceca s § Diep woivise 23(1) 
Copp-Clark Publishing. Co! Btde (Pry. iis cc a's MOMRFOTIOD qojat (4) 
Copper Corp of Americas. ccc cc ee eee es eB gyinih ved ona 08(3) 
Coppercorp"Eimited . sis cise cea ce « OR UT Ineiniepyn! oinongy 15(2) 
Copperfields Mining Corp. Ltdi .A 0.2), Sit eard Iqeatjzara) siso; 1.25(1) 
Copper Giant Mining Corporation Ltd. ....... 0... 00 00.00. 10(1) 
Copper ‘Horn’ Mining: Ltd..°.°). 6 6. 6s 2 DALL.OG ago) Ig SISIORG.2 HQGHA 04(3) 
Copper Lake’ Explorations Ltd.!\. « « .bi vewhasgé isagnemsin) neing . 311) 
Copperline Mines/Limited i .i.ssceeeees 5 « ¢ ROME) potvepbnl SO 19(1) 
CopperLode: Mines Ltd) )- 055A, v> 8 We) hotomit ganjesbqt AG) 09(1) 
Coppet-Man Mines-Ltd.. 6.66 tec cs SOW) Rolin paimepbal Sa 04(1) 
Gopper'Pass'MinesIstds: sc acca ee eth tae er ss Depa, Ose) (4) 
Copper ‘Queen: Explorations Limited ... 2. .2)).-G0? gain psneece | 09(2) 
Copper Ridge Mines Ltd... . cc iii cana othdy NOUPIONGRY O9Qy, 22(1) 
Copperstream-Frontenac Mines Ltd. ........... 050 Sore bee. (4) 
Copperville-Mining: Corp.-Ltd.. . . &42,.4..92 SAC) bali) amosioyspy 09(2) 
Corby Distilleries Limited (Cl. A.) 2... 00. SS eb on ei 23.00(1) 
Les Distilleries Corby Limitée (Cat. Av) 0. ee es 23.00(1) 
Corby ‘Distilleries Limited. (C1.:B.) . ss . D2 AeReagaD Lei 23.50(2) 
Les Distilleries Corby Limitée (Cat. B.)\) 22 20. Oo i ee, 23.50(2) 
Corgemines Limited-. 1 sii cass AA) OGY MONeIagIOD AsARAT, tt 20(2) 
Corgemines*Limitee +. 6 iss te DE kD BOW IRN AISI Al 20(2) 
GCormatyindiistries“Limited. 6. i. iii cic t ie ae PRE OOMIM giggly of 1.65(1) 
Coronation Allied Industries Ltd; . : si: : :\Wheaqqas aap. piel O28 | 57(1) 
Coronation: Gredi€‘Corp. Ltd... i iis ss iss a a i Dh AUSIONIY YerG 120(1) 
Coronation Credit Corp. Ltd. (6% Cu. Cv. APPr). be. en 1.75(1) 
¢Coronation Credit Corp. Ltd..22 Wt) ois. siic cena OPUS, Gong, (4) 
Woronet: Mines Limited’. (PS: . 2 aa teat a ts DES AORN, TOISGEO 25(2) 
Corporate Foods Ltd? 5. SAE eis a a BGR, oO, QRRMEh, GU SY 8.00(2) 
Corporate Foods Ltd. ($2.75 A. Cu. Pri) oes bees 28.00(2) 
Worpofate Properties Ltd. 0... as es PLE mOpmpgip? 26M su 3.31(1) 
Corporation d’Expansion Financiére ........ 644 Ql) BRISK, FUG 1:25(2) 
Coseka Resources Limited’, . (02.452) BIIUM ZIpyOOT, BAUSITE &, 1pu 1.01(1) 
Cosmic Nickel Mines Limited... 2.2. 20% ld PIDYLOT, BRUSIN MS, pHs 109(2) 
CosmosAmperial Mills Limited :: ii iccsttrtriicis : DA MM, 2.85(1) 
Costain Richard-Ganada Ltd.) ss ssi i 4 4a 4s 3 DRE SIORISRRIB:, G9] 7.50(1) 
Coulee ‘Lead’& Zinc Mines: Ltd... . 3.41 4s DON 2egyaeg, spipIBYR 13(1) 
Courier‘Explorations Ltd.) : 21:41 0 44.54 3 DE epHUM, KoneA -y220t 28(2) 
Courvari' Mining’ Co. Lid. ik i ee te ky OU BOR GIGKS, A 07(2) 
CoverUraiium' Mines-Ltdeoaera 2s sc a oR 2Qrgepal, NS tseISyike 9g are C2) 
Cowl -Mimitedts sf... .0000 6 $A.) DD 2gttiqubll, osieyoyiee 3:50(1) 
@rackingstone-Mines: Ltd. .\\-'5 fs )s 64 4a ke ss PUL COR, Weqqo” Oftinaa 04(3) 
Craibbe Fletcher Gold Mines Ltd. 2... .......0 00 00 b 20 es 01(2) 
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Cratz *Bit‘Co, LtgiThes «224 eec ce er reed jt, 290M Blow wat 4.75(2) 
Craigmont’Mines-Ltd'. 66s c ccc tee ca: ¢ sR Boni silottio 7.00(1) 
Crain’Limited, (RSL: cic cece cee e eset: sD con wedi 11.13(1) 
Crawford ‘Allied Industries Ltd: . < . 2c ec. 44 4c 4 bid een, goens 1.85(1) 
Cream/'Silver Minés Limited 12.2). <4 s4 224 +44 < sbtd goniM alain 24(2) 
Creative Patents & Products Limited. .....,.... 0). 00 2) 05y 2.25(1) 
Credit Foncier Franco-Canadien. ........2....)4). ¢0s)epuie!. 57.00(2) 
G@redo*Mining ‘Limited’ « : .i<...., Sif gmiees?-potim OGIO. eASn; 05(2) 
ret hake Mining es. SUES oi ccc ae ect ec OD PUNT: lniieH 40(2) 
CrestVenturesLidiy ayy Feta, Reg” OF 134 AIO Tit.) DoLitersytt 18) 
Crestbrook Forest Industries Ltd. ... 2... po D.oninlld sees 3.90(1) 
Crestland’Mines*Ltdl. "9 (40: {9¢ UN). cas oe bE babigvevicl ik 07(2) 
Crestwood’ Kitchens Ltd! OP 8: ¢ so cs s-bislegaivied baet-abye a’: 1.75(2) 
Cresus Mining Limited «<i. ic ¢4.44is452. 3 DM aon gobmV, vile 07(2) 
Les"Mihes'Cresus Limitée ¢ i i4i:c22224624, :-Bi J 2aitenbal gan 07(2) 
Creswell ‘Mines ‘Lids. «<2 (CAG GA WD. a0 9\i-@); bid ashy WeLLOPU, apo, (4) 
Gross"CoP Lids, WEBS cg cee cad cg « (ND: Bid 2eh seh, i . 3.00(2) 
Growbank Mines ‘Ltd (975 FSS. se ¢ : Bid eeinieubal. gomot 12(2) 
Grown’ Cork -&'Seal-Co. Ltd. soc cc ct cs 1 SlLA Qomod. eakeyh: 150.00(2) 
Crown Life Insurance Company: ; .. 46:2: essc00 5 hl eo, 30.:25(1) 
Crown Trust'Company YES PE. 6s ces ce ya RD mpaloajed, 15.50(1) 
Crownbridge Copper:Mines Ltd...) 20) Sobor plop ho) poe: 03(2) 
Crown Zellerbach Canada Ltd..(Cl A.) orl elo ee pe, 16.63(1) 
Crows Nest Industries Ltd... 2 i442: 222 sbi eDleabink neig 26.00(1) 
Croydon"Mines‘Etdef: 22. iscesce ces: Ws ABUSE Sy PUT? | 2. 714d) 
Croydon Rouyn Mines Ltd. ,..........64 b) HbA OO IAG Y Portia! 03(3) 
Crusade ‘Petroleum Corp: Ltd: : i: 2:5 2243022 +OM 00 sae noiniqnoc 65(1) 
Crash-International td): «ss: 6 esc cicee ds a RM epitisd pol 19.00(1) 
Cultus Exploration Ltd 7'e% «icc cs « GON CPS)bi eenisd poipicw 20(1) 
CumexeMines Ltd’. VPI eS 444 a ee eb) grpiolgxel norpimot 45(1) 
Cummings Properties Limited « «i: s <i 4111: 5 beiil eyed agipimod, (4) 
Les Immeubles Cummings Limitée 1) 0.4 010) Des eee) puininor, (4) 
@uimont’Mines' Ltd"). 66 kc ee ge Dh 1 1SQIe) 30, ROPDNUO'S NOUUMOS 32(2) 
Cunningham:Drug Stores“Limited ©: *\¢-$), bit, isaif 2, aonbaupt neinifiol (4) 
@avier ‘Mines Tdi Sf... 8 +e. boii yasqaoD 2eslQ noinidit 10(1) 
Cygnus Corporation’ Ltd! (C1.VAL)92 @)) Doiyaid yesqeiD 2zelQ olny $:75(1) 
Cygnus ‘Corporation Ltd. (Cl. B.). 2. 2s oss DIL ep veplicul peininng25(1) 
Dairy Barn Stores of Canada Limited: ....... 00) .¢ ou. Soy 2:07(1) 
Dairy Barn Stores of Canada Limited (Wt.).. 0... hs oe, 381) 
Dalé-Ross Holdings Ltd: sfpeyaoy, gid gil .sf jie sonenti2eA ) sjngeq 7.50(2) 
Dale-Ross Holdings Ltd. (6% Cu. A. Pr.) . 2.2... 0000. LSPLA APULY 7.50(2) 
Dalex:Co;' Limited’ (7% iCal Pry, BYSs ; . (AW) Deumilomil pois 80.00(2) 
Dalex*Mines*Eimited feos") OY SPLOey; . , Da auigonaal pgipiayos 06(3) 
Dalfen’s Ltd?!) Ove ce 2 SonpueRl beignoD sbeneD Jo ney 12.50(3) 
Dalhousie Oil Co. Ltd... 2... 0. 8 LIBRE AV EL BAMOoe-ApI pie! 18(3) 
Daniel Diversified Ltd. ... 0. 0.0. .00%. Se SENCIVAL BeigjOOG -OUH DIOS 30(2) 
Dankoe Mines! e100 cea cette cats ae ea ie DD emel?e pemimor 60(2) 
DtAragon' Mines LtdevS cai ecii dias iene Dolinil.oiixal poigiggos 17(2) 
Darkhawk'Mines Ltd. ii ccc etic tac iiss s SSNoLolexsT poinimol 40(2) 
Darsi'Minés Limited: 2.242114 4 OTE wD Pl) DotinulalixeT pois! 09(1) 
Dasson Copper Corp. Ltd. 2... 0.0, ON) OSTATIC SLRS £ STOLE AHO! 19(1) 
Dataline System Lidwiicaaecrtstieiaiada dedi: y DOU eH 1:83(1) 
BatateckHeyee wats ceca ne ate cer dees PY" Cee Soe 1S "'1.000) 
Datapro* Ltd eV eek eee cs ANB OO Te), De ffs, TAY 2.25(1) 
Dauphin ‘Iron Mines Ltd: : 1 2 cc cc ee of, yd DO.24), SSu, IplMe} 07(1) 
David -Minerals’Lid- ys. ccc cee deta ids Fe DAE GOREM pblsnol 27(1) 
Davis Distributing & Vending Ltd. 2.00. 22 uo ade eo, 1.30(2) 
Davis-Keays ‘Mining-Co; Ltd: sic cic ti ccc i ts SUEDE) Fone Sedo! 70(1) 
Dawson: Developments Ltd... ii... i ccia 2 DEBE YapgmoU, qule 6.00(1) 
Debenture & Securities Corp. of Canada (5 Cu. Pr.) oh. oe (4) 
Debhold (Canada) Limited (6-1/4% Cu. B.' Pry oo 78.00(2) 
Decca. Resources Limited’':72 2 NPY 5Q) SRI pay AOS SBeaayo, 2.20(1) 
Deérhorn Mineshtd:: : ic scat c tance te iraiiards ¢ Pi asim basimol 03(1) 
) Dejour Mines*Ltdss ccc ccc tec e ct tecdacaer es DRE GON Arie! 17(1) 
Delahey Consolidated Nickel_Mines Limited . 2-200 002 05) 
D’Eldona:Gold*Mines Ltd. : : 61 iii ic ce 5 -PU ARAM; SHBY D7, foro! 45(1) 
Delhi Pacific Mines Ltd: 2 iit ci ccec cde cat BRS POOL 29vIe Biol 07(2) 
Deélkirk “Mining Lido a ee POTEET bd 2DIQHORHS.L 2GAQUOR 07(2) 
Délmico Mines bide. ccc cc ck tee tt ha te | ORR PERM SARS pYo! 03(3) 
Melta-Benco VE HC YP Sas Pa ties ee de ae oe 2aeRDAL IG 1.65(2) 
Delta Hotels Ltd ee ey ccc se OT HY O} Dhs 2QMQuoN Ts 2.30(2) 
Delta: Hotels‘ Ltd: Cl-A. Pry ssc eee at ees a 4 DAMS § 1:35(2) 
Delta‘ Hotels ‘Ltd--(Rt)o ee re Pe eR OS BIGIRIS 2, 1G) Drocupyisy (4) 
Delta ‘Minerals*Cotpi's% <« 1.2.22) otlat 221 W toate So GMEDIQ WY (ORO Tg, (4) 
Delta’ Petroleum: Corporation Ltd.05 i626 5 3 1 Rk BRAS Rozen! 73(1) 
DeltanCorpMEtd! Vc eesc eect e e e eB BEIM, 30 6.38(1) 
Deltec Panamerica (Sociedad Anonima) ... 2). Sb oe. 1.00(2) 
Demsey Mihés'Gtde?4 sc ccc tte eee s DRT eSRN AB QeiE 17(2) 
Denison’ Mines’ Btdi4 1c cis ee ee  SOTE sgRnIN qopy ' 24.50(1) 
Derby "Mines Ltda ke kt ss AORSROGIQ? HRQL GOH, (4) 
‘Derlak Red Lake Gold Mines Ltd. «i... i 2 Ya PU SD ate eee 01(3) 
Deseret Péak. Mines Ltd: : i. cst cic sete eee eds ra ORM, Sopa! 18(3) 
Desjardins Mines Ltd? PPV OTS VAS oa cc ed RO ERE, QOL! 55(3) 
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Despina Gold Mines Lid... ..---25+2c2e¢e - O8l-,Did OD-E gint?- (4) 
Destorbelle. Mines Lid, ... .- se be cere reece » Dh) BOBIMK Wemsine 01(3) 
Devil’s Elbow Mines Ltd. . 5... 26:01 meece- os wht bation! Hise 06(2) 
Dickenson Mines Lid.. ....,+ .522.5.++ ot} eeevanbat HeillA Inohwer 85(1) 
Dictator Mines Lid....,.,.-2:+::rer2e22-+ 2 hodinat 200 savli2 aeoe 33(1) 
Discovery Mines Ltd........:4 ++ botimil ai ghost & wsneted ovisor 75(2) 
Dison International Ltd.......,;2++2,7 > SpRAR-ooreIa -eienod J 1.34(1) 
Distillers Corporation-Seagrams Ltd....... 2... sane. Guesih’. 31.25(1) 
District TrustOO:. © ppg so Go ge ep able ee Ue ane ea are 15.00(3) 
Diversified Credit Corp.,Ltd. ..2:2222722+¢2¢ + sOhd oun Jet (4) 
Dixie-Carolina Mining Corp. Ltd... ... . .bt 2steeubol Jasod- toordizet). (4) 
1).L.P.. Diversified Lid: oo. wus eer pp tp eee ee 7 hd Sere -basliear.: (4) 
Dog ’n Suds Food Services,Ltd. ..,...,-+++ + sod ateudonot boowieer 25(1) 
Dolly Varden Mines, Eid... ..s2e>eereeceee > Deter wala 2uz0r 35(2) 
Doman Industries Lid... 5. no. o> oer ese ee» SRM sueot) sont 9.75(1) 
Doman Industries Ltd. (6-1/2% Cu. Cv. A, Pr) .... >» .5hh gonil4 Us 39.00(1) 
oman Industries Ltd. (Wt)... 222,522 4722 2 oe Bid .oD 22.00(2) 
Domco.Industries Ltd. ...-¢¢n227ererereecs Due 298M jnade 5.00(2) 
Des*Industries Domco Limitée. , ,,..,,.,,;. -dik-.od Ieee 3 4. hel? ay 5.00(2) 
Denice. MineSsktde or os a ees eS ce") Soret yard stil ¢ 54.50(1) 
Pome Petroleum Lid. ....-25:22riancpercress» NARQEOD-12urt # 34.00(1) 
Dominion & Anglo Investment Corporation Ltd)... vec. oe (4) 
Dominion & Anglo Investment Corporation Ltd. (5% Cu. Pr.) 2... 74.25(3) 
Dominion Budge Co, Lid; .., 5.262522 + s+ DRE soiteubnt jzel - 23.75(1) 
Dominion Citrus & Dmgs Lid... 2 ee etc tee es DRL BOM nee 8.50(2) 
Dominion Coal Co. Ltd. (Pr), ..-.:+,+22+ «bhd 2am ayseR ao 23.38(2) 
Pominion Corset Co. Ltd. ..,.,.,66222 + id <0) mucins sobs 6.00(2) 
Dominion. Dairies Lid. ..-- 5 ee rnc en cctesss + Dhl fenoneraial- 34.00(2) 
Dominion Dairies, Ltd..(5% Pr), .->+5¢7527-++ Dib aotarotged - 25.00(3) 
Hominion, Explorers Lid. o seegcr pe eG np 2 2 3 oF ee CERRO ee 1.40(1) 
Dominion Fabrics, Limited... .,:.-,+>2:, batignid esiteaesd conte (4) 
Dominion Fabrics, Limited (Cl. A. Cu. Pt. Pr)c) sonia s colseemed 4,38(3) 
Pominion Foundries & Steel Ltd... ,....::.2::-,.+ bid asm Je .25.00(1) 
Dominion Foundries & Steel Ltd. (4-3/4% Cu. A. Pr.) ow. 2... -.. 74.001) 
Dominion, Glass Company, Limited. > ,;;::::-++:++ a8 t aaah 39i1025(1) 
Dominion Glass Company Limited (7% Cu. Cv. Pr.) 2. 2... eee 12.75(2) 
Deminion Jubilee Corp. Lid....,,:;,;-68.% ) bt asiteamoD. aes 70(1) 
Dominion Leaseholds Ltd. .... ..., -bewmid-chens.}.to 2sioiZ ek visi 06(1) 
Dominion Life Assurance Co. . ; (.4¥0) bsiieni.].shens)) a est912 mee 95.00(3) 
Compagnie d’ Assurance sur la Vie Dite Dominion ........4 20. 95.00(3) 
Hominion Lime Limited , ,”. .°, , ¢.39..A-.93 30M .bd 3 rsnibigH zaaS- 7.88(1) 
Dominion Lime Limited (Wt). .0,.,.; 9-80 5) Beiimed oD. zoel 50(1) 
Dominion. Magnesium Ltd: ee et a te ee tp SroeGied oom t... 6:00(2) 
Pominion of Canada General Insurance Co.....,.-.,,:,+0th.2 astied. (4) 
Dominion-Scottish Investments Ltd. ....,...,., -b14.63 20 sex 15.68(3) 
Dominion-Scottish Investments Ltd. (5% Cu. Pr.) .. 2. 2a. 4 2.0. 30.75(2) 
DOMINIONASTOLES MGs cap gee ae bens alg GoPradee pee 2 eee 15.00(1) 
Dominion Textile Limited 5.4.4 ¢52:05e22+3 2 Pid 2M nos 21.00(1) 
Bominion: Textile Linitée. >. sth ep ee ee DE BORE dee 21.00(1) 
Dominion Textile,Limited (7%, Cu. Pr.) ..;,..;.- + «boli b aonieh 101.00(2) 
Dominion Textile Limitée, (7%, Cum. Priv.)..., .bi4 .ed aeaols & 101.00(2) 
Domtaramied os aay cae bates Rha hoe oy CELE on 12.25(1) 
Momtareiminces far aoe Fie ase pu bib see ROE Pale Gon ee i501d2s25(1) 
Demtar Limited. (S00uGw (bc) 2 2 ae ae ide hae ee eet are 13.38(2) 
Domtar Limitée ($1.00 Cum.Priv. ....,;:.. i aenth4 sed ae 13.38(2) 
Donalda Mines Lid) ;.,.,25::82¢pbaverne: » Dhl slerenilt-bivw 08(1) 
Donlee Manufacturing Industries Limited ».. 2. je. ees 4,50(2) 
Ponna,Mines Limited...) .32223727 2 sbh2 OO arin. evecdl-sigs 07(2) 
Donohue Company Limited)... i. ini: a: + uhh etrantaolsvadl aos 4.00(1) 
La Compagnie Donahue Limitée 2}. ghenaD ln ome? esitnibs2 A awins 4.00(1) 
Donohue Company Limited (6-1/4% Cur Pr). 2. 2 ee 15.75(1) 
La Compagnie Donahue Limitée (6-1/4% Cum. Priv.) ... su... 15.75(1) 
Bonrand’ Mines Lid. oo .g ae be bee ep dee ees Bee: iene: (4) 
DON MINES Ete: a Greet ote an ee ey ee bid asntM znoiet]. (4) 
Doral Mining Exploration Ltd. dejieid 2ecitl-fakeiA bossbiloano -versisO- (4) 
Dorion Red Lake Mines Lid. ...,...,:::+:+ SLL sai blob-eaebia’® 01(3) 
Dorita Silver Mines Ltd. ......:-5:+522:7%» abbd 26m ontop? ited 11(2) 
Douglas, Leaseholds, Limited, .,.-:.:::2:+2: + DAE sent oheeeo(1) 
Bove Lake Mines Inc... 2s 51>2 2002p aoe ss + AM 2S Ooletles 40(3) 
POGVEr IDGUSITICS PACs septs cl sinc! gi pce cee eae oe 15.00(1) 
Wover Industries Ltd) (6%) Cus Pr.) >, .4.22% 2 + 1 ae DE ites 8.00(1) 
DRG Limited 25 eis. pao ee ees ne IM A ED ee) bed elon 14.00(1) 
Drummond Die & Stamping Co. Ltd........... 3%). bi-gisicH pile 16(1) 
Drummond Welding & Steel Works Ltd. (Cl. A.) . 2. -a. ene. 3.00(2) 
Dubuisson Goldfields Ltd, .......,..: > 53.2 soilswaoD-muslonet aie 03(3) 
Bacros. Mines ids cc:25.. cea eo ena Gb Ghee Po ee eee 16(2) 
Duke Mining Company Limited. . . femincoA-bebsivod; acivomensS calle 20(2) 
Dumagami Mines,Limited ,,.,;,-+:+:7:2::%:17 7 obhd sone -veone 19(2) 
RescMines Dumagami Limitée, ,...-2+1 272211 1 athe dont oa 19(2) 
Dumont Nickel Corporation .4...¢ 2262 c26222+: 12 -bhd Sot yo 29(1) 
Duncan Range Iron Mines Ltd. .....,; .biJ goniM -biod eked bad aes 10(3) 
Dundee Mines Ltd... guise ne cae ee te 1 abd Bone one. fersaes 18(1) 
Punraine Minesvlids. ..49., . 4 + eee ee Cee VE ansirustac! 14(2) 
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DPunterra Mines Lid... ,.. +--+ > oom -.bief-zaniM. sialaingM belabiloanod- (4) 
Punyegan Mines Ltd.,....,., -thd anoneolgxd -nositieM -botebilozno.J. (4) 
Dupont of Canada Ltd, .,.,,.,.+:+...+ >» Dad soni sogsl4 -botshit 20.25(1) 
Dupont of Canada Ltd, (7-1/2% Cu. Pr.) bi.f-eoa Ve acvlosis 4 batehil 52.00(2) 
Duport Mining Co. Ltd. .....,, .b2 neiteiclqxA-mordrol -betabiloanod. (4) 
eDupuis Fréres Limited (Cl. A.Cu, Pr). , , , bil. eesti Usvol -batebiloe 6.00(2) 
Dupuis Fréres Limitée (Cat. A. Cum. Priv.) .. oa). 40. , iO botehiloe 6.00(2) 
Pustbane Enterprises Ltd. .....,..-.-,. -bid eo0iM aeined batshil ~ 6.50(1) 
Dusty Mac Mines Limited. ...... ,.biJ- sainib4.nuogodsish -bsishilozne 10(2) 
Duvan Copper Co. Ltd....... eo.» sbd 29mM Aaggesters -baishiloena! 03(2) 
Duvex Oils & Mines Ltd... . .iiJ eenibieH zoniM visionaes -belabildenc! 02(2) 
Pylex Diversified Limited ...,..,., -.dkd-eonit Istnabuil batabitos 8.75(1) 
Dylex Diversified Limited (Cl. A. Pt. Pr.) . 1). 0% iM. woldme dH -boisbiloe 8.63(1) 
Pynacore Enterprises Lid. i3.8 aleversihG. ad 2isveni 3 sqaxon -bsishiloznoD. (4) 
ByNaCOMRESOUICES Id, oi lalalas ev iJ -zanitA. card 4 -botsbiloero. 25(2) 
Dynalta Oil & Gas Co, Ltd,.....,.+.-Stl- oni yeoaud?e batabiloz 1.25(2) 
Dynamic Mining Exploration Ltd. .... . s).f soni’. tls 2 -Delaliloea. 16(2) 
Exploration Miniére Dynamique Ltée. ... . .pyt aflil4.alitmeT -baiakiloenis 16(2) 
Dynamic Petroleum Products Ltd... .. ..A Jo) bik asus? -botahil woh.02(1) 
Dynamo Mines Limited... ..,.2;++.->+» -bhd 29m Maesi¥ -bajabifoann 17(2) 
Dynasty, Exploration Ltd.......,.+ «160 gainiM siniasi¥ batabitoz 5.90(1) 
Eagle Gold Mines Ltd, ..,,..,.,. bstivwid anuoinisd “eW -balsbil » 3.00(1) 
Eagle Industries Limited ..... -batipand.« earac > eniudniciC. zamurz 5.63(2) 
Eagle River Mines Limited. ...,..+65+++ + -VARQINOL ait). 22SmNene 38(2) 
Eaticrest Resources Ltd.. , . , ¢34..4 A..g) PCL 4) .vagnmon. 280). 235meR0. 11(2) 
Barly Bird Mines Lid... , .. ¢.99..8-9 2 ae0i-8).vasgmeod. asd. eomveno 13(1) 
ast Amphi Gold Mines Ltd. ,..-:+:+>:++ + bhi Gd sel. 2aemnueno 01(3) 
BasteBay Gold Ld. oe ee cele Gaeln te ere 7 + DRE BSUNHSY -OeINO. 04(3) 
astern Bakeries Lid. +5. -52.++s++s> om YoEkomoD na. James 4.00(2) 
eBasterm Bakeries Ltd, (4% Cu. Pr), ....,,. -b&d asnil soni Isizontinod. (4) 
Eastern Canada Savings & Loan Company . .. / su fee. Issonil2ySO(1) 
#Bastern Utilities Limited (5-1/2% Cu. Pr.) 61.4 send varnitisM IsiasaliacD- (4) 
Basieaten fe pe cere re oe ee he DOMBIOMCS dao Islasnine. 73(1) 
Bast Lun Gold Mines Ltd. ... . bid desmolevel}. 2, domeeed Intestine 01(3) 
East Malartic Mines Ltd,,....,..-.-, 0b4 lanoitemealnl. 2boot belloune 95(2) 
Eastmont Larder Lake Gold Mines Ltd,,......-.+.,. -betmit-counoD. (4) 
Eastmont Silver Mines Lid:.,,..,.,,,,-+-. dk) oD. monsisigzd leawriokd. (4) 
Eastrock: Explorations Ltd. »,...22+20+%+er.4+ sBhd Absa to 29900 40(3) 
Bast. Sullivan Mines Lid, nas ecagu-er eee cee te iDh BSE ebrio- 2.70(1) 
BASE Ventires tid. =. : s ccups sees edi gucs eae ¢ ¢ ¢ D-eso0eT- Danisco. 04(2) 
Bastyiew Minds Titd. 5 ..:¢5re er ¢bireerecs + «BO 2OnEM. Delo (4) 
Baton Corporation ..:5+++++%+.+ 19) S&t oD -anezildyd shsld 42.00(2) 
Echo Bay Mining Lid. ...,.,¢¢2+57%-2 > BONA IG 800 26900 15(2) 
Economic Investment Trust Lid. ..,,,,.2.:.,2.. betenid qos 13.75(2) 
Economic Investment Trust Ltd. (5% Cu. A, Pr.) se ly ces 32.50(1) 
eddy Match Co.Ltd. ;........ -.5i.J-aonemmeD 2ainkV inst + 10.25(1) 
Edmonton Concrete Block Co. Ltd....,...... ..&tJ-eainii mich teqackd: (4) 
Edmonton International Speedway Ltd. ... 2... 2 ee ov 65(1) 
EDP Industries Limited, ...,...,.++,.0+-+,» OgfiMicl 2oci bs. sailssacc 30(2) 
EDP: Industries Limited (5% Cu. Cv. A. Pr.) . : . : .bi2d sant Sho ts aon). (4) 
EDP industsiessizimited (WE), ;2+c720,72.. 0a peril. ns M-waqoo. (4) 
EsouMimes ide og ace tt bh eee tp a sp so Dkd- eonit eoeF scao. 09(1) 
E] Bonanzo Mining Corp. Ltd. .... . Setinsis-anciisiolexH .osautd segac 12(3) 
El Coco Explorations Ltd. ..... 525: --Dki-aaRiM sob: tonac! 07(2) 
Electrohome Limited. . ... 5:5 cos: hd eenihA cosas go2t-mesue 41.00(1) 
Electrohome Limited (5-3/4% Cu..A. Pr.) . . ..5).!. cred -onieiMi sila 77.75(3) 
Blectro-Knit Fabrics (Canada) Ltd, , .. , ¢.A. £3) bstieai.d-eahallneitl.v 5.38(1) 
Electronic Associates of Canada Limited ..... 04.04 1a) ashieliieid 2.25(1) 
E-L, Financial Corporation Limited , . , . /.&. 423) batiqii.j.caiasifitsitl.vs 6.88(1) 
E-L Financial Corporation Limited (A, Cv.Pr.)°. 00.) pe ee es 9.75(3) 
E-L Financial Corporation Limited (Wt),...,..... Bstindd 2sqime 2.45(2) 
Elk Creek Waterworks Co. Lid.,,,.....+.+.:+.+.+,» Suited eonimseio (4) 
Elmac.Malartic Mmes Lid, ,.. . 226+ ess -bolent 2 roeubad Ie » .03(3) 
El Paso Natural Gas Company. ......., .fa) 2sievbsl ‘bollA-conermos,4) 
Biibassy Petroleums Lid.,,.....;:..,+:; -.bhl:.qoD Jibei): sonar: 43(1) 
Embassy Petroleums Ltd. (AxSWf.) 2 wu. 23). .53.1- aD JibsD: sole v.20(2) 
Bmco: Eamitedeay sie bee st et le e GT ©). BLE oD tibet. honem 6.25(1) 
Priperom Minleseda es Sa sa} 2 ee eae slimid 2onhA A$noie. 10(1) 
Byapire Life Insurance Co., The, ......1::4 m: os . chid 2b0od Sigil 8.00(2) 
L’Empire Compagnie d’Assurance-Vie ... 04 2.0 ne el el va. 8.00(2) 
Empire Metals Corporation Ltd.,...,,.,.:.. DLE aonacod sisvonie 0d) 
Empire Minerals Inc. ...:.,.,..,., siSionsnid peizneaxa'b netisiane 05(1) 
Enamel & Heating Products Limited (Cl. A.). 2. 2. ee ee &%62325(2) 
Enamel & Heating Products Limited (Cl. B.). 2.2... 200 0. oi. ony 1.25(2) 
Enex Mines Lid) > ..,.-2+2+:+s;.+, Datimd su tense! zomee 21(2) 
Exitarea Management Ltd. ..............-,.6b) shane.) isedot ~ a. 5:00(3) 
Equatorial Resources, Limited .,...... ..b¢.}-2oRibl sniS Bead sate 19(1) 
¢yeEricksen-Ashby Mines Lid. .....,.;.,.,,.,-Phhenotewlaxs ita). (4) 
BRI Explorations Inc... ..-:.2:+++++::+) Pbk OF BAM Bev 1077(2) 
Erie Diversified Industmies Lid. .......,;; .B# I. goat. eerste F- 3e 8.00(2) 
Ene Diversified Industries Ltd. (Cl. A.) .;;;:;2%.52). Beet! 8.00(2) 
Eskimo Copper Mines Ltd) .....,,.,.;;. . «bbl soni. srotenplope 12(2) 
Bssex Packers Limited ,.,......... -5tJ).seattt Blood senoisitsde tiexy (4) 


Schedule VII — Publicly-Traded Shares or Securities 


Essex Packers Limited’ (5%:Cu. Ast: Pr:); : .:. 5... . Bte aonlM bead Meh (4) 
Bthel"Copper Mines Ltd*’.*), .. 2.2.45.) 9: bated abans SO Hyp, (4) 
Evangeline Savings. & ‘Loan Co!) 2°... . .. . . ottimedd sheng? oan): (4) 
Fvenlode. Mines: Ltd 266648522. 6 ppm OF 1O01(3) 
Excellence Life Insurance:Co. (The) ......:...... \bal mined Alp: (4) 
Excellence Compagnie d’Assurance-Vie............ 04. be MoeoD. (4) 
Excelsior Life ‘Insurance.Co....:. 2... {a% el S68) batiraid seed tet?! (4) 
L’Excelsior Compagnie d’Assurance-Vie. . . i. 2 mngolswal. xeNisH, (4) 
exeten Wines Ets ee, Dk Ela aee Bettas ipelle40(1) 
Expo lronMumited Pos. Lk tsetse t a fae oT pode 45(2) 
Expo Ungava Minés Limited. *:>. ..:. 4.4 Std shear? ¥. AFIDD Odie) 20(2) 
Exquisite Form Brassiere (Canada) Limited 2. 0.0 3.900.) tp oe 4.10(1) 
Exquisite Form Brassiere (Canada) Limited Oe Cu. GycuPs. WoOORD, nolL 6.75(2) 
Extendicare"Canada Ltd... (YF °A nO Qk) oP pstimhd caer. corll 8.50(3) 
Bxtendicate Canada Ltd’ (Wt)S. .....44.55. 24. ebt voit n. Ot LB IS0(3) 
Rabi Metal’ Mines’ Etdi". 73"... 23.24 2 2q10D epaive’ ah tenth: notlions! 04(2) 
Paiborn* Mines Ltd’ ~~"... .: . . (gato) .qioD egnive® 2 tee EL. nolleesdi2(1) 
Hairway. Explorations Ltd. (4% “A: wO-s2Y).q1oD egoived & tee KL. LOULiA Fi (4) 
Palaise Lake.Mines td. 2:22: 2.22% molinieqia inomkeaval br neumnet6(1) 
alconbridge: Nickel Mines Ltd... .: . . -baiinkI.zobienbal isotored 81.001) 
alcon Explorations Lid. ..:.. +: o&timid bre. esupie HD. asizienhay ¢ »55(1) 
Fallinger Mining Corporation . . 0.0.5) bein een ee), Sates | 1.32(1) 
Family Life Assurance Co. (50% Paid) ir. bist acu g eet anhak ea) (4) 
La Familiale Compagnie d’ Assurance-Vie (50% payé) ss 050.00 wo. (4) 
annex Resources ‘Ltdy 5). i itt stkc tt. | bR Beem Bled 4 BH837(2) 
) FarBast Minerals. Cid 2 4 t tt kk. ts 1 beledoimolard.siisk: (4) 
Farmers. & Merchants Trust Co. Ltd... .::%...1.2%% )bkResai nor 2.50(2) 
Rarwest.Mining Ltd)... .222.244%% . pai isnoitemeiah amisd sobia 06(2) 
Fathom Oceanology Ltd... 28 2. 41 Ianonemsint anriet saps! 73(1) 
Hawn Bay Development .Ltd.: 22.6615 Ps es 0 el etoqis enibia 05(1) 
\OFederal“Diversiplex’ Ltd 2.262242 .243 0 TA RBM etoqusD ond 1,20(2) 
OBéderal Grain Limited. :. 2.2.24 iid [ noiisiowind. Ineniseval, lone! 8.00(1) 
Hederated’ Mining: Corp. Lid... 2. .2552..%: . -bMd eaehgisindl ninpsisl 45(1) 
Hederated: Mining. Corp. Ltd (Rt): oi. .452i%1t: Pubehenod S2iMtshl@) 
Fidelity ‘Mining Investments Lid: ':..: 4.43%: 4% ..biiesailvl tevisi.As) 06(2) 
Fidelity Mortgage & Savings Corporation... .. 2 2 ese. (4) 
Compagnie d’Hypothéque et d’Epargne Fidelité (Wt.)) . 2. oo oe. (4) 
bidelity<Irust’Go:, The £22425 224535%424 440.2) Ree choo ya 1.55(2) 
idelityIrust Co’, The (Wt): : 22222002 5 CAD he ehooWe yous! 65(2) 
PieldseStores imuted Yt: 5. s tke hh tht htt See eaieubalc 13.50(1) 
UFinancial Collection Agericies Ltd: ....... -bit shasta ya ebbiZ 192860071) 
Agences de. Collection Finaficiéres Ltée? )\).0) 20). Ghewn yolabbi2on 16.00(1) 
Bittancial Wife “Assurance’Co:; 25.43.2322 24 02% thetinid sas: ZEEE. (A) 
Fimaysonc bent; (AZ) £3 22. SF 8 vs bt ek ee ee a esa oe 14.00(2) 
Finlayson Ent(B:)! ti. t.G soi es obs: t 6 bestmd moitsiogio: uswhssl 1, (4) 
Finning Tractor & Equipment Company Limited). 3) 2 ou. 12.500) 
First;City. Financial: Corp::Ltd... ... : (bi enotis wine aninsqgqeQ sa 7.75(1) 
Birst, Maritime: MiningCorp. Ltd. 2°. 22.3: tt. Bid aandd Blobs diss) 60(1) 
First National City ‘Corp. se eA Abad sent asoibort: (4) 
{First National ‘Uranium Mines Limited. .:. 2... .. . ..tadlesinenbrl sr! 15(2) 
Firsti@OrendasMinessLtd. See en te a ee eRe | ADI eon: awe 08(1) 
Fiscalinvestments tds’. 5. tata a 4 4p OhoD gain sins 9.00(2) 
Fiscal Investments Lidy (Pry. vy 0°. 2302 tt choliert tod-himsiten 20(2) 
Fittings tdi se ee bth het tt. bth aseiM bidd: bo 15.00(2) 
Pive.Star Petroleum and: Mines: Ltd... : ::.. : .nid gamlvi.eehat hashish 16(2) 
Flagstone: Mines Eimited <3... 3.. 3.23%: <bRD donk ume: boaldey 17(1) 
Bleet' Manufacturing Ltd.) 2. es Oe bad sem nea: baskiee 86(2) 
Bleetwood Corporation, ©. 0°. sb eS a sSarenege sean. bask 8.00(2) 
Blemaow Ltd es es ees Ce se aes ee CoM oligVibnnh 1.40(1) 
Fleming: Mines Ltd» =". Se 2 Sis ingio.? enioiM inomigy 01(3) 
Bim Pion Mines'htds i. ss thi 804s it 88 hes onl inwaqdgy 27(2) 
Flint/Rock ‘Mines td-S' P02 3 3) bad enonsinigad musica ot 1.95(1) 
HOHGiey suver Mines*hid.2 : i454 505 5h Pee eet oR OUR we . 04(3) 
Fontana’ Mines’ (1945) Lid’: hs 20k ote aa odevae re 03(2) 
Eordeviotor Company si ¢ fs 40st tt a eee ee Ft be ) ee 3070.00(1) 
ford: Motor Co!.of Canada Ltd): 2:22: 2 032 (8 .wo-ste) bl age 82.75(1) 
Forest. ere Mines Ltde rt 3 te ee eet Pe 2 ced Seal neg .04(3) 
Fort Norman: Explorations Inc.. 2." 2". 3 3433 3 ys Gail zon gredios 53(1) 
Société ‘d°Exploration Fort Norman Inc...:. 2...) bid eon segmlio: 53(1) 
Fort ‘Reliance Minerals Ltd. 00. OS. URE 2am, dirowe gastos 32(1) 
Fort St.John Petroleums Lids 0. ee 0 Ae BE: 02 ae 1, 610567(2) 
}ORortune:Channel Mines Ltd; . ii .2 02.8220 (C8 ay) Ohi 1D UC, Sota} 141) 
Fortune Channel Mines Ltd. (A. Wt.) ..... billisnoisansial. cl {oie AOR: (4) 
osco Mining Ltd a be). 3 Bi Temismioque, a 1.18(3) 
RounderssGroupres < ft 5 25. 59 20 5 aeereieee cos it oD igninil «bao! 45(2) 
Bourbar-Mines, Limited 2". 55555025240. % 2 ¢ DER een tigen: 100) 
PeeETEOOUSTELINNCU yn, ek tk cs Cer Rae ee nates L aboot biartnt Aion 19(2) 
BourSeasons Hotels Ltd Ss cs soreness bee: hid elsmart om 14.25(1) 
Four. Seasons Hotels Ltd. (Wt.) . 2... QI) SamurR 2oT0 (este: ty 0. 6.50(1) 
Four Seasons Mining. & Resources Ltd. ......... Dalimid 2b nolenon, (4) 
BoxLake: Mines Lid’... 5 bo 28 2. AW) Dehn alO nose) 03(2) 
FPE Pioneer Electric Ltd. (Cli A.) 0.0...) ld a eee 17.50(2) 
FPE Pioneer Electric Ltd. (5-1/2% Cu. Cv. A. Pr.) i. age oe 69.00(2) 
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Francana Oil'& Gas Ltd’. <°7.8" 7.2... chetinit esonmessl 125 wal 4.55(1) 
Fraser. Companies: Limited’... ..:.4.... . Bi noiiemlend sek 12.13(1) 
)ifrebert Mines Jetd 3 2) 252k. kk 4 iT eon dwell Bio 01(2) 
Erechold’ Gas’ &: Oil Limited’. <-./2-! . .....4..45 . ER eal ko 1.76(1) 
Breehold" Gas’ &:Oil’Limited (A.. Wt.) 1... 4.4... + bud esol elon. (4) 
OFreehold Gas &. Oil Limited (B..Wt.). . . . . .bod yasneoD eniniiv pablee (4) 
Fremian bid. AC, 25 Se ee EAproraion DAG. . bi) seniMasvill | 5.88(2) 
Frobex"Limited "57°25", Bétini§ atnomzsval 3% enciisiwing® seteblos 34(1) 
Frontier. Explorations: Limited -S1PP7o8 ©). 25 2. het asnib feet ~16(1) 
Fruchauf Trailer Company of Canada Limited... 2.000.000. 0. 16.50(2) 
Fulcrum’ InvestmentsiCooLtdh)- Wi keene AG OO edenF, eit Agovh 3.65(1) 
Fulcrum Investments Co. Ltd. (6% Cu. Pr.). 2. oo) eo le oe 7.50(2) 
Fundy Chemical Corporation Ltd. 2.8. J). bce ba Jon, no} 8.75(1) 
Furidy: Exploration’ Ltd)". <. . << 6.8 2D). bala: wie, D Veda. soby 02(3) 
Futurity: Oils.Eimited’ 2o'"" S20 ous vs oD endl inp aomave 27(1) 
Galex"Mines Limited (2i°) --OMPRMY FAG... + .zomM yaWlia sbayaven; 45(1) 
Galt"Matleable*Iron: Limited’ OV Et 1 Ye .. -tad 2anii Sto! 7.50(1) 
Galt Malleable Iron Limited (6% Cu. Ist Pf.) 2 20) be eee ee. (4) 
CGan’ Copper Mines“ Btd? 2 Me Fe oe, Ye hid Geni: tolter 02(3) 
Ganda Silver Mines Wid 2" S22... .. . . bhi .qoD elitadormM sisinehp: (4) 
G & B Automated Equipment Limited 0). ) 00. bacsgol ed ey 1.753) 
Garrison Creek Consolidated Mines Ltd. .2 0. 2 oe ip ee. 06(3) 
Gary."Mines Didi"? 2°, SERA O-OFD) SI A. | Bie Ligeia ubtinl 10(2) 
Gaspe: Copper, Mines tds se tk an eke eke 8s ot 1 2o7kM, OM 49.00(3) 
Gaspé-Park Mines" Ltd!) . S28 AS ok. icheontM: weixirierD, (4) 
Gaspé: Quebec: Mines: Ltd? Ps 6.48.4 624 04 belied asadeD aleings 64(1) 
GaspexsVinesstiGe Nee eee Tk EA KRESS eRe 1 RIED. Stier (4) 
Wes’ Mines Gaspex Iteen & ek ws oe ee 8 Oe il 2a Vi iain, alias, (4) 
Gaspésie Mining Co! Limited. 2... 04 < cht eanivi dal ieee: (4) 
Compagnie. Miniere Gaspésie: Limitée .......1.... 109ml soiehul yew. (4) 
Gateford’ Mines*Etde rere sg... 3. a bideoniMireviiea i6ay 02(3) 
Gateway Uranium Mines Ltd.?) ) tod eindrzovel absasD. & nisin Wes 02(3) 
O0Gaz Métropalitain Wile: oe bare eidariidovat AbsasD, & cilia 4 5.50(1) 
Gaz Métropolitain Inc. (5.40% Cu. Pr.) 2 22 eee bn pi. 166.00(2) 
Gaz Métropolitain Inc. (5-1/2% Cu. Pr.) 2. 20 oe ee. 66.00(2) 
Gaz Metropolitain Inc. (1963° Wt.) . . .-bii.sbens) asosoreh omiesil 2 1.45(1) 
Gaz Metropolitan Inc./({966: Wt.)) . 24.44%. .%4 <bhisdolt goaad 2 2.20(1) 
General “Bakeries'Lid. . . 2.2% 4%: 4 .botimit ymeqme® yoqe% onal £ 3.35(2) 
General Development Corporation .....0. 5.0. Gu oe en, 25.50(3) 
General Distributors of Canada Ltd. .. 0... eo aos. 15.88(1) 
General“Dynamics* Corporation’ .-) 1... 1. + oRh eenthivovi2.sank wad, (4) 
General Investment Corporation of Quebec). 220. ee a. 3.00(1) 
‘Société Générale de Financement du Québec’). 2. i ee 3.00(1) 
General Motors Corporation s2:/8..403 880) chi zaulln 2a) meorlhayl 80.50(1) 
General Products Mfg. Corporation Limited (ClA.) 0.00. 2 i. 82.00(1) 
General Products Mfg. Corporation Limited (Cl: B:)) ce 2 be . 8t.00(1) 
General Resources td, : 2.2 .24.44%.0%5 4 4 sbi! eortenbal often secu 08(2) 
General: Trust'of Canada’.’*/. B32 ahens2 to. oD inemaolsved: anid 23.75(1) 
Genesco’ Tickers ee oe tees © 2% 2 8 te SRS e¥ale ido. (4) 
Genstar-Limitedt". 3. 4.24 i i 3 5 (RE eontiued-lanonamomnl aes. 13.13(1) 
KSenstarsmmitees ne ee TE 8 8h ee + VO Rone A old easy 13.13(1) 
Géenstar- Limited: (Wt.). . <>... .si¥-penniweat:|b singsqmoO ao y-169ui 4.50(1) 
Genstar:Limitée!(Wts)'>. 1.4.3 Rd ume? gnitlama Bi sciabieovh 2 4.50(1) 
Geoquest Resources Ltd: . 2. ..2%.3.4 .-Dibasmianmbnl loom eo & 1.95(1) 
GeorgiavLake“Mines Ltd... 25.22.0200. 02 4 1 Bowed gomeubrl dow. (4) 
Gesco- Distributing Limited. ...4%%%.: ¢ betnid aaomoesr: aon. 3.50(1) 
Getty’ Oill€ompanyr res et tk 2 OFS ZomM Sige: 80.00(2) 
Giant Explorations Ltd. v.. . . . Gil moilsxaqra dt lnameaiaved! 2blatiass. 40(1) 
Giant’ Mascot-“Mines Ltd 23s 88k a 2 RE eee ett oe 5.00(1) 
Giant Metallics Mines:Ltd.: << 552526505 4.4.7.:GA dQ) on osopsion 11(2) 
Giant Reef -Petroleums Limited .... ..0') cou Joo saidomolD. awnuan es. 21(2) 
‘Giant “Yellowknife Mines Ltd... .... >. :037 shens2 fo eon) Lianued 7.05(2) 
Gibbex Mines *Btdrr5 Pe ok RA ee es i board loge 35(2) 
Gibraltar’Mines:Ltd.. 6... 5%3%4%42704 4 Db ehoevk mmiagoM Ye 4.70(1) 
Gibson vines Bids". ws ke (1 .V WO) DLE ehoee Hig sano! (4) 
Glenburk Mines: td". 54.0348 838. OA HOP at pO Ve erewen 03(3) 
Glens Copper. Mines Ltd’. SN wees oe Oe SS DO OTEe POW Ue 16(1) 
Glendale’ Mobile Homes. Ltd... 63 :32.355.%.. GA da, bot 3 5.25(1) 
Glengaic "Group Emmited PY. 7.054. 8 ts 6 CAM IBA, SORA Y 1.90(1) 
Glengair Group Limited:(6% Cv. B. Pr.)) 2... 2.008 2). G9 ied W320) 
Giengair Group Limited:(Units)..3.+..4..%. 0. (SOB. sos Y 6.25(1) 
Glengair Group Limited :(Cl. A. Wt): 2.6 2 2. Ca ate), Bonet We 85(1) 
Glengair Group Limited"(Cl. B. Wt)... . . 4-489 ton Wek sole Ve 90(2) 
Glenlyon’Mines:Limited .. >... .. od sonomA Sno} io..0.? agineigu: 12(1) 
Goderich Elevator & Transit Co) Ltds . sue eee. (4) 
‘Gogama Minerals'Ltd~ .. 2.5.3... + SlRIR 2G YASYNIO? Tet, WIRD) 23(1) 
Golconda. Mining Exploration. . . £28) Shem fo (eqnig? Teva. Mie 5.50(3) 
@oldcrest:Products*Etd. <2. 45544003: C8 RS bot diwow. nem 3.50(1) 
(Golden Age’ Mines*Lid... 1.1... . Old mallee DUnamigameny, Reiiaus 40(1) 
Golden’ Gate ‘Explorations:Ltd.. 2. ...2.55%54.4.%0 2 5 (BRE Some ye 25(1) 
Golden Harker Explorations Ltd. . . ti iste 2 .20G0Y. GI IO 07(3) 
Goldéen"Shaft‘ Mines Htdi™. 1.45 4540545444.04 4 So CSE) Teno” (4) 
Golden Spike Western Petroleums Limited ..........5 22005. 05 06(3) 
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Golden West Resources Limited............ Jt ena AO. nocd 11(2) 
Gold. Hawk Exploration Litd........,...... Het! goiseqeia).1929t. (4) 
Gold Hawks MinésWitdiid. 6 ce oe os Soxverts 2 oo RE eRe, Nemo 11(2) 
Goldex:Mines.Ltdi sc... 002 ew ade os ss » Re GOs esd blot 1.20(1) 
Goldray. Mines Lid. ........... (33. A} beamed 10.2 and blodssr 67(1) 
Goldrim Mining Company Ltd... .. 4.2W..4) batting f HO. anid Glowx 10(2) 
Geld. River: MinessBtds ... . o.oo 4 os ie Oke oe ond ARS 15(2) 
Goldstar Explorations & Investments Limited ............0...0.00. (4) 
Golsil.Mines, Ltd.. ..........0..5..%.5 » DOE eountewlexd 1k 46(3) 
Goodyear Tire & Rubber Co. of Canada Ltd. 2... 2... ee. 153.00(2) 
Goodyear Tire & Rubber Co. of Canada Ltd. (4% Cu. Pr.) 2.20... 34.50(2) 
G6rdon-LeBel: Mines, Ltd... . . . (09.4) 228) DEE 2D. ainerdcound annoly 01(3) 
Gérdon Mackay. & Stores-Ltd.(Cl. A.), , . bi. naiteiones od Jectaes 3 yi 6.00(2) 
Gordon Mackay, & Stores Ltd. (Cl. B.),........ dat gansroiqxs - 21.75(1) 
Governor.Gold Mines Ltd... .....2¢505++s02 0» SOME 20) vine: (4) 
Gowganda Silver Mines) 4500.0). £1. A. Os)... . . Sstiel.aenM. nate 23(1) 
Gradore: Mines) Lids: .Was-:.c->s+.> +s - Poti daoe shlociinhy, sao. (4) 
Grafton Fraser Limited (6% Cui Pf£.)x! 1s 20) both awd oldsalle) 17.25(1) 
Grafton.GroupiLidsem | smite. bs bee be ee ee oo DR oe eq 20.75(1) 
Gramara Mercantile Corp. Ltd, ....,;+.--...+ Ad gan aovhie nha 18(3) 
Grand Bahama Development Co. Ltd. sticeit tmam@qihiptt baiamnaeA 3. (4) 
Grandex Exploration and Investment Co. Ltd...) 2s en ee, (4) 
Grandroy, Mines, Ltd'y, yess. aretegtiot Lak: #55, ye Be biel, cand see! 09(2) 
GfanducsMiness Lids. kA; og ee ee poe oo eo EL Boni. zu 4.50(1) 
GrandyiewsMinestLidi ce. bid. eg ep ea oo oo oo pO Bore steed ee 2 /12(2) 
Granisle,Copper Limited s...-5.5.+5++> + abtd zeniM coda }-d 7.95(1) 
Granite Clubsid' 5; bet: 2a ss pepe pee ee ee eee 14.75(1) 
Granite. Mountain, Mines Lid...,.,,..;-..2,- » aah) Daqesel conve 17(1) 
Grasset, Lake Mines;Ltdi...52,......-,, Dalimit.o2 acinilt stedqen 20(2) 
Gray, Industries Inc. :.).....,.. > SbiiepLI siedqest) ordiniM oiagsqene 40(1) 
Great, Bear;Silver.Mines:Ltd., ,..5.56,>+2.0+ 22+ DLbeou notwen. (4) 
Great Britain & Canada Investments Ltd. ... .o7.1 soniM sauinealLl va 18.75(1) 
Great Britain & Canada Investments Ltd. (5-1/4% Cu. Pr.) 2. 2.50. 30.00(2) 
Great Canadian Oil Sands Limited . 4.4% #2. 020% @)..onk gist ioc. 5.40(1) 
Great Eagle Explorations & Holdings Ltd. ..... 0) ..00d abesilocessoM. 630. (4) 
Great, Eastern, Resources, Canada, Ltd?.:.. ¢ 4 a4f.£A28)..onk aistiiogesieM. es: 39(1) 
Great, Lakes Nickel Ltd. 2. ........ (3W.@a@Li.. om aisningaveh 1.37(1) 
Great. Lakes Paper'Company Limited.....,..... . tiif auinadsd.le 17.75(1) 
Great Lakes Paper Company Limited (Wt.)mitmiomic) imenieolevatl. len 2.30(2) 
Great Lakes Power Corporation Ltd)... \badahews) je moludingiti is 19.38(1) 
Great Lake, Silver|Mines Ltd. .....0. .. . aioblerome) sodmenytl. igianse 11(3) 
Great National Land & Investment Corp. Ltd. . 2.2... 00. 00...08. 1.05(1) 
Great Northern Capital Corp.. LidsauQ si tnemeonsnr sh alee Sis 8.75(1) 
Great Northern Gas Utilities Ltd. (6% Cu. A. Pr). 2. es 19.00(2) 
Great Northern Petroleums*é&iMinesibtdi aaliszomie) tit soul. lee 69(1) 
Great Northern Petroleums & Mines Ltd. (A. Wt.) 2. 2. ee (4) 
Great, Pacific, Industries Ltd... 5 6 sp se a ew o » Oe CON. Lar 1.30(2) 
Great Plains Development Co. of Canada Ltd... . 2... 2 he ee 29.75(2) 
Great, Slave wines) bitdig 2s og on pe) pe ae wo eee eae Oe 05(2) 
Great, West International, Bquities:Ltd; .....>...- +2 . patie eee (4) 
Great;West Life Assurance Cowan, Sas 5 ss sc aim >} eo 43.00(1) 
La Great-West Compagnie d’Assurance-Vie .........0. 0000.4 43.00(1) 
Great West, Mining & Smelting Corp. Ltd. ...... . &.¥*).saidcri tapers 16(2) 
Gieat West Steel Industties itd... ....,..,... . did saonine A aeaue 5.13(1) 
GrebyIndustaies: Limitedivins -Piasis so 5 4 os + > ee CH SHE ie 4.90(1) 
Green Coast:Resources Limited. ......... . Balad gaiidiawitl.oc 4.90(1) 
Green, Raglé Minesyitdig ts cociay Lapitiers 2 + 2 o Maas » REY VaR 42(1) 
Greenfields Development Corporation Ltd, ..... . -id amacimielgadt tnend. (4) 
Green,Point.Mines Lideset. 2.06 ees es >» o DE eon Jone, case 18(1) 
Grenache.ne. (ClA:)ye of Ayeee. 4 od ors. choos » » DEE eon coilfeiah 2 3.37(1) 
Greyhound Computer of Canada Ltd. .... 2 eb. 1.65(1) 
Greyhound).Lines: of Canada, Ltd.:4..) 25 Ci) Sidveeniié simiwotley: 15.75(1) 
Grissol FoodseLidy. oo ee ehh pede ep eee gps +o » aD cae aes 8.25(1) 
Grouse Mountain Resorts Lid...,.,-5306+.62> > ORE eon aetls 2.40(1) 
Grouse Mountain.Resorts Lid. (6% Cv. Pr.), ;...,.... Sth 2ociM ao 1.70(2) 
Growers: Wine;GoiLid. (Cli A,), . 5 os ae ee bo © bel UPS. aed 3.90(2) 
Growers! Waine;Co.Utd; (Cl, B.)).,. 26555200, «ld Sere wee: 3.75(2) 
GSW Limited \(ClcA.) odie so a pe oe ee > » BD omer alidolt abet 9.13(1) 
GSW Limitée:(CaticA.),,...,2-0500 55 «> RON CED tee 9.13(1) 
GSW. Limited (CL:B.)........ (49.4 wD. @e@). hotimebl cao ah ». 9.00(2) 
GSW, Limitée; (CatyiB.)yn.G5. Mrs... >. - Catiel). botmite ey) Thee - 9.00(2) 
GSW Limited (6% Cu. Pr). ....;. -L7W # ID) botient) euow) us 71.63(2) 
GSW -Limitée. (5% ‘Cums Priv.), .).ic. . G26 2 10). bovis f quan? is 71.63(2) 
Guarantee Co.,of, North America; The:...; 4... betiesid zon. nex lasl. (4) 
La Garantie Compagnie d’ Assurance de l’Amérique du Nord... 2... 50... (4) 
Guaranty: Trust Company of Canada ............0iJ.2lusaniM se 14.88(1) 
Guaranty Trust Company of Canada (Rt.).. . 2. densa nde weolo. 53(2) 
Guardian Growth Fund Ltd. (Pr.).......,.... 2.8 sfouiwort dean 8.84(1) 
Guardian Management Corporation Ltd.........0...0 0.0.40. 7.00(2) 
Gubby; Mines: Ltd cuca. 2s .>-se0.+ dh anoieigns seo aeblom (4) 
Gui Por Uranium Mines, & Metals Ltd. . . .61.1 eeodtsuolexd amlaeH aebte: 15(2) 
Guichon\Mines| Ltd, .,,...6-,,e0200%.> ded esse fade peate 03(3) 
Gulch, Mines. Ltd..;.....,;. dotiewid esmustouend. mee odigt ankle 06(1) 
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Gulf,Lead Mines Ltd......... .(a9.te) w2.Pt) bount asdoe® xosed, (4) 
Gulf OilCanada Limited ........ 6... «+. . hk) gaol soqqe9 25.63(1) 
Gulf. Oil Canada Limitée........... -00 nea Ls 2egnive2.onila 25.63(1) 
Gulfg@iliCorporation: 3.02) We 4a Pho Gis acs ol Bee ey cae Ree 25.50(3) 
Gulf, Titantum.Ltd.............« (8P) oD.eogeauent sli eonslisor 25(2) 
Gunn Mines..Ltd. 4... 2.4 os et comme Ab eingsamoD. sopallsay 24(2) 
Habn Brass Limited (5% 1st Pr.) ......... 0D.soneupal aL. wleloaee (4) 
Halifax Developments Limited. . . .o:\.-ounnuiee Ah ciageqaie agialso: 1.85(1) 
PlalinorsMinesiLtdiws Gin = = 55 2 os « ae eee pile puere ee BOM citer 80(2) 
MalrenuMinesthtd, 3 ge. sce ee oe ame SH Ugl A a ap eae 10(3) 
ambro, Corp..of Canada Ltd........... .totimil 2sniM svegnU 13.00(2) 
Hambro Corp. of Canada Ltd. (5-1/2% Cu. A. Pr.) ooo. eee. (4) 
Hamilton. Group Himitéd,/The*o). iwi isbemeD) epivest& snot. ali 21.38(1) 
Hamilton Group Limited, The (5% Cu. A. Pr.). 2. 282 ee de. 85.00(3) 
Mamilton\Harvey Lid:.............. ASW) bi aban? srenibe 8.00(1) 
Hamilton. Irust:& Savings Corp. ......<5.- «+ dot 20niM tae! 10.25(1) 
Hamilton Trust & Savings Corp. (Voting)............000004 10.50(2) 
Hamilton Trust & Savings Corp. (7% Cu. A. Pr.) 2... 22 be oe 18.88(1) 
Mammond Investment Corporation .......... bid conics 5a 1.00(2) 
dad Chemical Industries. Limited ..... . if cont lodoi¥i ophndad 5.00(2) 
Ees Industries.Chimiques Hand Limitée....... .fi! enoitmolystl ac 5.00(2) 
Hand Chemical Industries Limited (Pt. Pr.) .. oo se. ee, 5.00(1) 
Les Industries Chimiques Hand Limitée (Pt. Priv.) 2.2.0... ..... 5.00(1) 
Handy Andy: Company) sisq 0%). ci¥.sconsmzeA b singsamoD. alsilingd 3.63(3) 
MannaGold Mines Ltd... 2. 36 o no boo bss » o whl poomtonah. zane 19(1) 
HansayExplorations.Ltd.. 2... 0.2.0.6 0% + odd elersaiM Jesdt aeke (4) 
Elanson Mines. Ltd.,.....5........ Oh. od sen? eaedooM. 3 2108s 14(2) 
ldardee Farms International Ltd......,.....-.+., + + Obs. QniM.jea: 1.10(2) 
Hardee Farms International Ltd. (6-1/2% A. Pr.). . 2. i) vale. 80.00(2) 
arding«@arpets Ltd. ss ta. s+» > Da ngmqotevett ved 14.88(1) 
Rlarding; Carpets Ltd.,(Cl:.A.) so seas. . 2 > > sbi xslaizowit, b 14.50(1) 
Hardwicke Investment Corporation Ltd......... .hotimilt aim. ts 50.00(2) 
‘Harlequin, Enterprises Ltd. ...........+ +. db1.4700. oniniM boise 3.80(1) 
Harrisié: Sons. Ltd: J... es ss tS DL ro. gainiM boise 3.00(1) 
fdart River Mines.Ltd................ «hl einesueaval anici, wileb} 16(1) 
Harvest,Petroleums. Ltd.. ....... HattoagqueD.sxaived. 2 sssenoM. wilohi 04(3) 
Harvey’s Foods Lid... 1.14) Sulobid seweqa- bh W.oupentoqyl bh singeqme 82(1) 
Harveyawoodsitd((ClLlA.) 2. ee eee ee ep oe BRE pOan eens Hahi65(2) 
Harvey Woods Ltd: (CL.B.)............(AW) sd ..e2 teorl. vileby 50(2) 
Hawkerandustries Lid... . 0.2202 ose oo ye » » CIE 2oTOLe. eblawes (4) 
Hawker, Siddeley Canada Ltd........ .isJ eaiagsgA soitosiioD. Ising 2.40(1) 
Hawker Siddeley Canada Ltd. (5-3/4% Cu. Cy. Pr.) ee ee 58.50(2) 
Hayes=Danablimiteds 2... 0s 2a ess a eo 2 OOS CAL SILL Ise 12.00(1) 
ieddvnesMinesibids:. {er AoA kc kee eee a a > 6 Ae ORVaiAi (4) 
Headway.Corporation Limited. . 04 4s. 5.8)... +> .(.) dea ones 3.45(1) 
Headway Red Lake Gold Minesplitd.vnngaie? msaginel &. wlosvl. anigni 07(2) 
Hearne Coppermine Explorations Ltd... .. ..biJ..a79D. Jeionsaill viel 15(1) 
HeathGold Mines :-Ltd. ..-. 4.44 .. . DLL qyod.eninil-onsiinsM. jel 01(2) 
HedmaniMinies Litdia.: ......2..526353 > - AGO VNO Ienotel tert 50(3) 
HertzsIndustnies, Lids... ...... 0. obesietitd gent swine) leaotevien 12(1) 
ewbetsMines!| Rtdinec aid a oe oo ow o eb BORE, ROGIIO sere. (4) 
Hibernia Mining Co.,Ltd... 2.0.4... ees» » DRL 2inenissval. lanes 11(1) 
ighland=Bell Limited... 25. sees « GE ROL pinaresval. isoaite (4) 
HiphlandiChiefpMines itd... 2.4.54 55566 +s + be seclbe pale Coat 12(1) 
ighland Lodge; Mines Ltd. ....... fii 2oniM.ls aslonst 192.) 08(1) 
Highland Mercury Mines Lid....: .. .s....;,.. betimid zen enciwEel 15(3) 
Highland Queen Mines Lid. ............. <8) aohuosionsM Je 23(3) 
Highland Queen Sportswear Ltd. ............ .okmreqel?! beows 1.63(3) 
Highland) Valley; Mines Limited... . 2.66 6 eee sue ws OE Roba! 09(2) 
Highmont Mining, Corporation Ltd... i ..%....:. . .bid eaniM oat 2.10(1) 
Highpoint Mines Limited)... 2.5%. 30)... .0..... .bbd gent. mom ait 05(2) 
HitLite Uranium Explorations Ltd.............dbizouit4 dood tail (4) 
inde S,Dauchthids, $4). 23.4 .2.225 554» >) - PR. 29a eve 125.00(2) 
EL SoM WaxSavers, Ltdicces. 53s os es ws» DRE GDROL) somiM anpiads (4) 
Hebroughtbhtd isn fa. tk ee ee be ew ee ee RIEIOD ae 3.00(2) 
Hobrough Ltd) (6%, Cu. Pr.) .... ...... bit shee’? to:.03 sete: 1.70(2) 
Hogan) MiniesiLtd. . 3. tt ee co > Ste BRO oolpese 12(1) 
Holberg Mines Limited............. «.onl.2noitsroloaxd seen. non (4) 
Hollinger,Mines, Ltd. .... 5... . ak aanmieYl nod setiesalazSth 3} 36.50(1) 
Hollingsworth Mines. Ltd..........0...... id alemnid sanaiies io (4) 
Home; OilCo: Ltdi(EltA:)) 2. ......4.,> .b5, empalors? adel 33.38(1) 
Home,Oil GoxLtdy(Cl B.)......5....5+ fil eon tanned. 33.00(1) 
Horme.Smith, Intemational Ltd.. .... < 1.3: A) .b4.] ent JenaedD. enue 75(2) 
HomeSupermarketiLtd.... ees. kik. ws wo so» DE got. aod 30(3) 
eHondaiMining;Co. Lid.,......2.22...6606950 5% HaTDesbad 29(2) 
Hormeé.Rault:Mines:Lid.; .............2.. 0» DeibenideaniMasdie 07(3) 
Horne. &\Pithield;Foods/Ltdy... 1... sa ao wo oe DOI eho 2.50(1) 
otstone Minerals\ Ltd)... .............. dh alse angen? avo 01(3) 
House, of Braemore Furniture Ltd. ...... /.1) Deh alstel enmnesed- 3.50(2) 
Houston, Oils, Limited) ............ .i exo. aniniM ences’. 1.94(1) 
Houston: Oils Limited:(Wt)...........,....... hd seni ode? a0 65(1) 
Howard Smith Paper Mills Ltd. ($2.00 Cu. Pr.) 2. 2. oe onan. 25.38(1) 
Howden.&.Company. Limited, D. H.). 1) 8°).-2), Wid adoeld. ssonni. 3.10(2) 
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Hobbardibyersdimited(.of (Wa)... 2.5.6.6. 20% eee + 45.00(2) 
Habbatd Dyers Limited (Pr.), ... 2... shone ab Siioalverd Giocch 1. (4) 
Hubert Lake Ungava Nickel Mines Ltd... 2...) . ce. bate con. 01@) 
Hub Mining Exploration Ltd. ................ lel stint dade 16(2) 
Hucamp Mines Ltd... 2.2... ..00.004 1A. VD) miok hatin. jeds 27(3) 
HuchfPorcupinesMinés\Ltdigujesd. . . dint A ned) -eeiok oad Medcd. (4) 
HudsonyBayxMinessh ida 5 jinitort.( 3}, 5. 6oy peat Boe aobeerdic 16(3) 
Hudson Bay Mining & Smelting Co. Ltd. 2s 2. eee Dene ben 21.00(1) 
Hudson Bay Mountain Silver Mines Ltd. .,.2....4.. y Baie xSiis3e 08(2) 
Hudsons Bay,Company, .........:.....'+ hel won bicD ¢ 18.88(1) 
Hudson’s Bay Oil & Gas Co. Ltd. ............... bel HO o8 46.00(1) 
Hudson’s Bay Oil & Gas Co. Ltd. (5% Cu. Cv. A. PEt ovewoiohl vc 55.50(1) 
Hughes-Owens Co. Ltd. (Cl. Boi o.oo wee bad oaeweoiGh «nat 9.00(2) 
Hughes-Owens Co. Ltd. (6.40% Cu. Pr.) 2.2 obs oe be ee en 21.13(3) 
Hugh-Pam Porcupine Mines Ltd... .. . (hs ARDY ea E won? oiaine} soholin 16(2) 
Humlin Red Lake Mines Ltd. . 2.2...) gp i. ait oeuorroeces mix 013) 
Hummingbird Minesihitd Minse Lud... ..o+-+5 «fe sone MM Hed af 85(2) 
HunchuMines:Dtdisenace.€l.. 3. se a se eee: es «bp sD on 98036) 
Hunter BasineMinessLidse. & Psonrance: Vie. shed Gea hinPecowerea ath 07(3) 
iuntercDouglas Pimitedjines Ja0..... 2.26505 .. deed SeneM bacteda }. (4) 
Munters Douglasticimitée, .. 2... epee h soo cn BRN deo? adel (4) 
Huron Bruce Mines Limited... 2... 2 2. pe. ik aR foie birelexc. be (4) 
Huron & Erie Mortgage Corporation, The... 2... 2. oe ee den -25.00(1) 
HuskycOiWEtdas Ooreoeien. Lid. «>. ..26.. el dame < pests) 16.381) 
Husky @iluktds(6% CuyAjPr.).... 2.222585 25 HYP se Tee 43.00(1) 
Husky,Oi Ttd(6%s@ui Bi Pr)... 2... -+2252 bel sont M ays 44.25(2) 
Huskys@ilaletd4(Ds Wit). see ws ee wo SET GR HD ahi 6.90(2) 
HuskysOlalitdn(ES We) surcikvto. « . 2.26 6eK. 08% bid -aonkiy'. win 5.60(1) 
Hydra Explorations itdiens.. 2 sss s eas o » fod SOV BSREA wont Hodare. 17(1) 
Hy’s of Canada Limited ...........05 binsrnissvHt-S sisal aotd 3.00(1) 
HytecBlectronicsiLtd.} josted . 2... ds es BMG i bens fe zoned: (4) 
A: Eghimitedis 248. oe ew ss ole aise HsddD A wevlia 19.75(1) 
TAG abamittcabe Mies tad... os esc ou ee et {gag aaok 19.75(1) 
DA GplamitedyA1/2% Cul. Pr.) os os ee eo oe > oS eR oer 69.00(2) 
RA:Gakimitée (4-1/2%: Cum. Priv.) ..;...2--2.2 bit eon. 69.00(2) 
BA-G limited, 6=3/4%:Cux Pri) sized... « . ahi eendty aaehouM a: 23.00(1) 
BAG Limitée(523/4% CumirPriv)s. .. s-22 os oe bid osiailé o¢ 23.00(1) 
PAGokimited(We) pied ose ee eee «oO PAS PO bei 8.00(1) 
BAG Laimitée; (Wt) take Cecid. Mines 2.st.hid Sani ob? este-3 hod 3: 8.00(1) 
Ibessintemationaljbtdisi. . 3 3 see we ee ee a p oD Seb fous xatiear. 25(2) 
Ibsén:Cobalt, Silver, Mines: Ltd. ... 2... 2s ee as Hole, l .zoniba- pik (4) 
‘Ice Station Resources Ltd... 2... 2... dae ef@- shag? bines?: med, 21(1) 
Ideal Bay Explorations Ltd. .......... 0. E <nock Isiogeaht. ahiegien 11@) 
Inmasco Limitedcy: 2. Panos Ga WDMACH2) -bal ek} isiogen tb sbie 20.00(1) 
Um~asconLimitéerr. Lisisd . (9% wD Ob123 bit 2 fio’ isioaanit. bite 20.00(1) 
Inaasco: Limited (6% ,GusPrd. oD. 2A\i-3) bi) cael} felow wit. abtes 4.60(2) 
Imasco:bamitée: (6%) Gunk, Priv) 53>. GO.27) -bit aed felowenh shies 4.60(2) 
Imperial General Properties Limited . . 6. ts yeene es alee) 4.50(1) 
Imperial General Properties Limited (Wt.) 02:0. 2t gcd oe ape bare 1.00(2) 
Imperial Life Assurance Co. of Canada .. 2.24 200. Seb eee es 137.00(2) 
Compagnie Canadienne d’ Assurance sur la Vie-I’Impériale . ... . .. 137.00(2) 
imperial: MarineJndustries:\ Lids). 2... .. +» bad slowaeiit woo 1.05(1) 
Imperial Marine Industries Ltd. (A. Wt.) ......... 8). e ee ee. 16(1) 
ImperialjMetals,dnd:PowerLtd.. . . .. 2. ss6 82+ «bied-c') altakt-ches, 23(1) 
‘Imperial Metals and Power Ltd. (Wt.) ... 2... 2. 2 2 eb pani ose. (4) 
Imperial,Oilslimited ... 5 cas cde ee onusee DS Tu etzereiitizel 31.50(1) 
Income Disability & Reinsurance Co.:of Canada... 5. 6 sje ene 6.00(2) 
Income du Canada Cie d’Invalidité et de Réassurance. . 2.) 2205.5: 6.00(2) 
Income Disability & Reinsurance Co. of Canada (Wt.) . . 0). 5 e4nele wees 58(2) 
Income du Canada Cie d’Invalidité et de Réassurance (Wt.).. 2 6.0. . sone. 58(2) 
Indal..Ganada:Ihimited jo... 2 ss as » BAS ose BioD. sola F bs sic 8.38(2) 
Independent Mining; Gorp,) Lid. . ... 2 ese se eso Bo) Othe anes: 01@) 
IndexsMines\Limited, . .. 2.22252 +s Bhlatiamivevol st. aogill 19: 1.40(2) 
Indian Mountain Metal Mines Ltd... ... 2... 2 2. nee i es 49(2) 
IndusminGbimitedgies 2. bee he ee oe ees o bNse Ai. fos 9.75(1) 
mdasminsLimitéeestens Ves es ee pee ep e be oss DEE asieebAl 9.75(1) 
IndustrialzAdhesives Limited. ..... (494A .63 SA) Sik asheebol 13.38(1) 
Industrial Growth Management Limited ....... 22 J eee we 3.75(1) 
Industrial Life Insurance Company, The... . 2. on ed eee . (4) 
L’Industrielle Compagnie d’ Assurance sur la Vie 2.055... co. eee: (4) 
Ingersoll Machine & Tool Company Limited (4% Cu. Pr.) 9... 2.6 eeu. (4) 
Englis;CopLids Johns. 35. oes ee Sane as ep oe ORE SoIeSeval- 9.50(1) 
Initiative. New Exploration Lid, ............ iW) St) solkesval. 2.25(1) 
Inland. Chemicals. Canada Ltd... . . . . . «weseqeroD)- anived o% toatl! -cic 3.05(2) 
Inland:Copper'Lids oo. as peas “beh guiait wyqe obieenh 23(1) 
Inland: Natural.Gas: Co; Ltd... . 2-55: 2 St? sele?-inomciipdt bs 13.00(1) 
Inland Natural:GasCo, Ltd. 6% Cu.,Pr.).. 22. s+ e+: bhi aonil 14.50(1) 
In=Place, Electronics: Limited... .. i... .-. + sheas> tc avail iodoill oo8 35(1) 
In-Place Electronics Limited (7% Cv.. Pr.) 92! sisase") Yo. Rosi enom iS) -ceteielia fF. (4) 
Inqua-Resources| Lidiss se es 2 ee ee no o bed Sims see Sie 50(1) 
Integrated Wood Products Ltd. ........ Satin! couih. ond -enead « 3.50(2) 
Inter-Gity; Gas Wuimited 25. ee Pe ee 2 » + Dhl coronal notens 6.75(1) 
Inter-City Gas Limited (6-1/2% Cu. A. 2nd Pr.) 2.2). eee ee 16.50(1) 
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Inter@ity, Gas) Limited\(By 2nd Pry 8... .. .. . | yeseniae 19.50(2) 
Inter: CitysGas. Limited.CWt) nee 20. USE SW A ei eect el 2.90(1) 
Inter-City-Gas Limited'(1971 Wt)... .- +227 + bhi eactuenlesd. 3.05(1) 
Inter-City Manufacturing Ltd. (Cl. A.). 2.2... 1. eet ee eee (4) 
Interior Bréeweries:Limited .. .,.;5. 5.» «bhb-conibfe nihil oko: 3.35(2) 
Intenmeteor btdiwngh). Lads ogo s base ite os ee ee 2.30(1) 
International Atlas Development & Exploration Ltd... . . ba.) .2onSheospelers 19(2) 
International Bibis Tin Mines Ltd. .............. Sl.cowihi aroks 08(1) 
International Bond and Equity Corporation Ltd. 2.0. 5.0.0 ee ce 1.40(2) 
International Bond and Equity Corporation Ltd. (Cl.1A.) 6.60. . na 1,22(2) 
Intemational Bond and Equity Corporation Ltd. (Wt) ©... 2. 0.024. 16(3) 
International /Bornite:Mines Ltd. ............ .iT-huiedul? vine 19(2) 
International Business Machines Corp... 0). 2.0.0} s ee eh 339.00(1) 
Intemational Copper Corp. Ltdive 434: a. wD SGS.2).9dT «bude cy) vedos 16(3) 
International Halliwell Mines Ltd.) 3... 00. So. 20 ee Pe. 21(1) 
International Hydrodynamics Company Ltd. ....... 2.5.50. 5004 1.20(1) 
International Hydrodynamics Company Ltd. (B. Wt.)..)... 2). 2 uss. ee. (4) 
International Hydrodynamics Company Ltd. (Rt.) . ). 2 eee eee (4) 
International Kenville Gold Mines Ltd... 24s.) do. eee eee eee 10(2) 
“International Land Corporation Ltd. ... 2... 2... eee ce 5.75(1) 
International Mariner Resources Ltd... ............-0-6 065. 40% 66(1) 
International Mariner Resources Ltd. (C. Wt.) . 2. ihe ee ne 19(1) 
International Minerals & Chemical Corp. (Canada) Ltd. ...... 0... 16.88(2) 
International Mogul<Mines Ltd... ......-2-.+:... bbs sean 7.40(1) 
International Nickel Co. of Canada Ltd... 2... oe ee nce 32.63(1) 
International Norvalie Mines Ltd... 2... fb cee ee ee ee ee 06(2) 
International Obaska Mines Ltd. ...............5. 1 sari hye woate 28(2) 
IntematronalsRaper CoMMneg. WE. so saw b cece S AO Reanicosd Sopa. (4) 
International Space Modules Ltd. (Cl. B.).. 2... 2... ee ee ee 90(1) 
IntemmationalySystcoms:Btd:) Yatra Le... .. s « bel eonthe SAey. ote: 57(1) 
International Utilities Corporation... ... 2... 0... 0y cen dew al. 42.75(1) 
International Utilities Corporation (Cl. A. Cv.) . 0. ee eel 49.75(2) 
International Utilities Corporation ($1.32 Cu. Cv. Pr.) cee ie ee (4) 
International Visual Systems Ltd... .... 2.0... 00. eee u es 1.25(1) 
International Visual Systems Ltd. (Wt.) J2. avi. ced eee eels 40(2) 
Interplex S.P-A:;Industries Ltd) .)c.......... id ectmoinad ace: 60(1) 
InterpoolsInternational Ltd... . 2.22.26: -honeil Heosart 20.00(1) 
InterprovincialwAMye. ones ep po bp ee eee 2 DIP SO peibsnns we 1.35(1) 
Inter-Provincial Diversified Holdings Limited ...... 0.5. od 50.04 3.25(1) 
Interprovincial:Pipe Line'Co., .. -...-. +> {A 1D)-Bid Stouboet otf 30.63(1) 
Interprovincial Pipe Line Co. (Wt.)............. clever en 14.50(1) 
Interprovincial Steel & Pipe Corp. Ltd. .. 2... nb eee sd oe. 7.63(1) 
Interprovincial Steel & Pipe Corp. Ltd. ($1.20 Cu. Cv. Pr) 2. oe. 23.75(2) 
Inter-Rock Oil Co. of Canada Limited 2) .4.0).:50 2 ba ev eee eee 15(2) 
Inter-Tech Development & Resources Ltd. 2.00) 0. 6 00 ee ee be 80(2) 
Anvestment:Foundation Ltd. .f..........:. -8) chess d-aoveH 41.50) 
Invyestors-Group,{The (eee eeee Ne nes oe oe » DLE OD aR 7.15(1) 
InvestorsGroup, The: (CLAP, sobs ose a eo oe ee oti cope = 7.715) 
Investors Group, The (5% Cu. Cv, Pr.) 2... avge bee be. 21.00(1) 
Invicta’Explorations Ltd; 5 ...5, 3... 25... > + bh! gonif.tagaod -nubrad 08) 
fonare Smelters Limited’ i250. 9:5 >: » > St basa bind -sisingenc 1.40(1) 
hOSALimitedst fae Ae Sow ac Ana ep be oe oe SO paepod: (4) 
Irish; Copper,Mines, Ltd.’ jo; fees ee oe ee os ow DR BoA owen! 07(2) 
[con Bay elrustes . We PEs be oo oe aes oe bh cone BcetbHA - 3.10(1) 
Irom. City:Mines;Ltdy) . 2. see ee se  beECSHO) asall blgO nase 15(3) 
Troni@liffMines Lids... 20s bss ee ee pnw » odd Bom. ROSRH AR 17) 
Tronco’ Mining & Smelting Ltd... .... 5.2... + batimidl oshiaubyl. esal- (4) 
Iroquois Petroleum Co. Ltd, .......». -hetigai.f.enme) again iM saaieen: (4) 
La Compagnie de Pétrole Iroquois Ltée... 2... i ed. (4) 
IrwinPoyMtdeii Sys seb eee es ee be > o oe aon aedeo”? 17.00(2) 
ISE@ Ganada- Ltd) 2%. .°y eee Sie ses OE es . RD esas bie D east 10(1) 
Iskut Silver Mines Ltd; ... .. »= -bad cD. ineraagisyaG@ 10.3 es von 16(2) 
Island Telephone Co. Ltd. .............0% i Neelo’D sage ort 10.25(1) 
IsosMines Ltda Sas a eee Ss ee > e Od ced Saint ated 1.35(1) 
Israel Continental:Oil Co.Ltd. ,.,,..,......, Dik asad bead aor 21(1) 
LL Industries;Limited)) 5... -2 22+ Db acne bloD bach + 4.25(1) 
I.T.L. Industries Limited (6-1/2% Cu. Cv. Pr.) 2). eee he ee 10.50(2) 
Ivaco Industries: Limited’... .....;--G1W3.bid caonelasd hoaew 14.25(1) 
LestIndustries\Ivaco Limitée.. >. ... . . 5t.4.canthh. hied yewoten be 14.25(1) 
DWE Industries Limited; s.5...-:.-2+2+ td .qie) slasaitt bral 1.901) 
Jackpot Copper Mines Limited ....... §iL anohsieans? nawild tome 07(2) 
Jack, Waite; Mining Cosi... eee ee ee ts -botee hk con. sl vdeo! 03) 
Jacobus,Minine*@orp. Ltd se gp es oe oe ep eo Bi OD ona! 03(2) 
JacolauMineseltdiisi'; wise ibs Seley bocce. pes ah RoM a este! 04(3) 
Jagor Resources Limited . . 2.) 5 oss > o (Yet A. OLE SLI cone kes 20(1) 
Jahalla Lake Mines: Itd.. 22 cee pe kee hp ee oe bE) Bh conte raltiin: 04(3) 
Jamaica Public Seryice'Go. Ltd. ...°.....- ++ «jhel etGibnoieccd -onp. 23(2) 
Jamaican Mining Ltd... ..¢. 5256-2 + sbi 4onihé oit.8 bes isis. (4) 
Jameland:Mines! Lid. .8, 2b ee ees se ees e hd aercolaed anc 05(2) 
James,/Bay:Mining Cor... ->-+: +634 + + sbd4 asnasnotd Jaouned.) AS: 22(1) 
Jamex; Explorations Limited . .. . : af 88Q15 .b42 eavasoard Jeohmato Le: 32(1) 
Jamex¢Explorations Eimité@ 52.5... 2222252254 > DLE BRIM TS 32(1) 
Janus’ Explorations! kids. au°. 9... .- + -.btedl (0801) qd. anim pert, 06(3) 
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Sch. VI 
Jason Explorers-Ltd.. .. 22.2% = +» AcP2 DOG, BS) Dost ep) MeO ie 13(1) 
Fason Explorers: Ltd..(A: Wt.) .......... 0) DONG! 260 XI, (4) 
Jaye: Explorations; Ltd... 2. 2... 5.2 JAM ESSE) Dave 28) NII 06(2) 
J. Bs Automatik: Ltd.. ..........0-57) OM Bapiopions Mi MEF IMR: (4) 
Jean. Lake Lithium -Mines-Ltd.. ........... UMM foneyoIn Iona, 02(3) 
Gelex, Mines Ltde cnn cna ee ee Be ee win Si, OOISIIRIO) 
Jenkins.Bros. Ltd. ..... 0) ROMANE B IMIS yYSO 2h A leon SEon, (4) 
Jericho: Mines :Ltdi. ~~ . snes. ses eee ABS ROMINL TT, IS NODS aIE 10(1) 
Jetsey Consolidated Mines Ltd)? 018}aqi0/. Wipe) Dak DAE Neeub nels 11(2) 
Jespersen-Kay Systerhs»Ltd!) .)).) FQ RORY, Wp) NOR DAUR OuEy 3.00(1) 
Joburke.Gold Mines Ltd) i*) 4 sO08}097O 7, GNI bes pion soy garsig 02(3) 
Jockey Club) Ltd.;. The. ......+.222+. Diem M ohtod Jano ysit 5.25(1) 
Jockey Club Ltd., The. (6%-Cu. A. Ist-Pr.)?. wh, aegeliens Yer. 10.38(2) 
Jockey Club.Ltd., The. (5-1/2% Cu.'B. Pr.) . Pi. SO 1a eHers 10.38(2) 
Jockey Club.Ltd., The-(5:60% Cu. 2nd. Pr.)9).! 22°59. VWy sit Sen028 10.38(2) 
Johnson &-Johnson .~...... 4 MHagmoU, 2UMISa YOON ss UEnOne 97.75(2) 
Joliet-Quebec Mines Lid.3.% .4)..93.4 (BSG, DIAN oo ON) 4 LOR MI Qy 19(1) 
Jolly Jumper Products of America Ltd) 2.0. Se ~1.30(1) 
Jolly Jumper Products of America Ltd. (Wt)... 2b ee oe. (4) 
Jonsmith Mines -Ltdy... 2 ..2..2.... AA SOUROG.? DE isnopeniain 07(2) 
Sorex Limited .i0.% .ne ee 6 nd sn SEM BO 2ING2SAI ISAS (anones: 1.36(1) 
Joutel.Copper Mines. Ltd... (2% 2-22, Bi 297 eGeg 4 BONE, bop SmIE 52(1) 
Jowsey Denton Gold Mines Ltd... 22. ee es HY) ISTLOPEI STR, (4) 
Joy Mining Lid... ........2222.2%% He GORE INgOR, enous: 95(1) 
Joy: Mining Ltd. (A. -WE). =... . OI SO8RR 1o..G2 Isai UOuEiiasy 05(2) 
Juma Mining & Exploration Ltd: ...... 2/4. aan, aileyied) leqnteaiany 02(3) 
Juniper Mines-Ltd.........4.%%4% 4 .Wel BPA, RaesaU lanorEnian 16(2) 
Kaiser Resources ‘Ltd... 2.4.05 2.52 %4%% 2% 3% HOF, TOURS TOES 3.95(1) 
Kal Resources: Ltd.. .....2.2...08 1.7) 20, ODOM Sande IRON ROIaI 64(1) 
Kalco-Valley Mines Ltd. ...-.....2222.+% «0 MORE, pmo nena 15(2) 
Kallio: Iron Mines Lid. ............S00Siomo) suns enoupey 5.00(1) 
Kamad Silver Company Ltd....... - A) AOREUANOS 29th OTs JBMONS m3435(1) 
Kamco Developments Ltd! .V~. -#.7 AGA COON RIOMIOW! PUD hit UES, (4) 
Kam-Kotia: Mines Ltd... ..2...%. 2% « Bi BASEN IBSELY OBIS 45(1) 
Kamloops Copper Consolidated Ltd... 2) 22. 0.00 ee. ignopsapaty 07(1) 
Kappa Explorations Ltd. 22.22% 05... Ae 2QenOn 2 1.c, ROL 36(2) 
Kaps Transport Limited. .......%.2.+.5 2-4, JsGOUATIG, lpg 8.131) 
Kardar Canadian Oils Lid... \.2002 22.24 .44224 4 8 SOMO 1.88(2) 
KB; Mining Co.,Ltd... 2... 4 DO anor, Det ieqey im, saipiry Graig 11(3) 
Keeprite’ Products. Ltd.-(Cl.A.) 2... + 225» ottd PAS SUE IRQEI9) 11.751) 
Kellen Mines Lidé woses)an ssn se so LI) R2 BOS SOA Ion vosigh 05(2) 
Kellcam Explorations Ltd: ....... . . «tht Gi@.2 99> # (este IGBIVOIGS (4 
Kelly-Desmond Mining’ Corp? Ltdi<.) 2h) -Gi?2 2082 26 Pie ssn eIpalg 01(1) 
Kelly-DeYong Sound Corporation Ltd...) 2 J et 85(1) 
Kelly Douglas. & Co; Ltd: (Cl. A. Cus Pryio22", ) Jnomiggmyatl foes. 5.50(2) 
Kelsey-Hayes-Canada Ltd. ............0..5% i PONEDAYONM, MIQUE 7.00(2) 
Keltic-Mining Gorp: Ltd... ....222222222%2% OME HOW, CIOeavae, (4) 
Kelver Mines) Limitedwoy:) 4. 24 5 se ain vs « §-4\. 42) SE GIN, GIQKeNE 18(1) 
Kelvinator of'Canada\Limited . ... (74 .¥.-H7 O8C) SO) .G8OR2, 10s 5.00(2) 
Kendon.Copper:Mines, Lid.-:. +. 2.5.2... + Di GIGDINOINES Sih 7.4 
Kenogamisis-Gold. Mines Ltd.............. .AGIL ciioilg spene 09(3) 
Renting Limited wperniejuc An dhe Ses 4k aw cee BOIL. 10:25(1) 
Kenwest Mines Lids. 22.2% 2.255 +4% 52.040 HB PL, IO ae 02(3) 
Kerr: Addison: Mines Lids. 2.4.4.0... 2.0 5% 0 ease » dees, MES, 7.40(1) 
Kewegama-Gold Mines (Que.)-Ltd.. .......3..2+. -vhA BBE, NJ, mo 05(3) 
Key-Anacon-Mines. Ltd. ........2020%2%2% 3 she FORM 2 oe 25(2) 
Key Jndustties: Limited ......%55055> 08 Kb QO, Sy SAYA ootioy 22(2) 
Keystone Business Forms-Limited ......... #4 2 TNHOMHAY 2150 3.00(2) 
Key-Way: Mining Co. Lid... ... . 29.4 #IOUDCH, 2OUOS 9D OMAAGNO.? F 07(2) 
Kidd. Copper Mines Ltd. .....22.20.2202 2254424 ed OE I, (4) 
Kiena-Gold Mines: Ltd, . 5 0.444% 154442 144 6s oe ee ROOMS T5(1) 
Kilamey Gas &-Oil Development Co, Ltd: ..... . 24 79REN, Tove aT. (4) 
Kilembe Copper Cobalt Lid... .....2...++ Md 02 Smomeeis 2:25(1) 
Kimberlite Mining Corp: Ltd. ...........44.55553 2 “NP POR OM, (4) 
King Island Mines Ltd. .....%3..%00%5 + .Vi Qa A) iene lap 03(3) 
King: Kirkland.Gold Mines Ltd.....+.+..+.. + POWs <oniegoo), 2nd: (4) 
Kingswood. Explorations Ltd. (0°. -¥.) .W 4 RSV 20) De) eereube, 1 f 14(1) 
Kingswood. Explorations Ltd. (Wt.). 2... 5.233 SUI BOT, ORY: (4) 
Kirkland Gateway Gold Mines Ltd. ........0..0..0%. 1 2SGURYOL B97, (4) 
Kirkland Minerals Corp. Ltd. ......3.....+.. + 9RM4 FoReubo) 2 07(2) 
Kismet Mining Corporations Ltd... .... . .O0U0h2. 29m", ao) Jagan 37(1) 
Knobby: Lake Mines Limited... 2... 5.2 %% +5 10:4, SUROIE ORGY Oe 20(2) 
Knogo Corp. Lid: ..22.2.4.2 0422222222 Dib Qo Sal onmons 75(3) 
Moffler:Stores Ltd nck mh cuca ey dk wis wes ors Oeks <2 ani ee 15.38(1) 
Koffler Stores Ltd: (7% <A. -Ist.-Pr.) «+++ ++ « ROM A95INOZ9% 2 8.88(1) 
Koffler Stores Ltd. (Wt)... 040031233 +45 + 04 ZUM. SAR Be 6.85(2) 
Komo. Explorations, Ltd.. «2.05. 0645 + . Phd. 2 SISS, DCU BIAS 07(2) 
Kontiki-Lead &-Zinc Mines Ltd: .....:..4 2. + Bhs QGHIYL Gejismy 03(2) 
Kopan Developments Ltd. «2.3.6.3 3.0555% 5 « tht 27H) DOsINE 06(2) 
K:SF Chemical. Processes Ltd: . 1.5355 5%+% 5 © S004 QUAM, ¥en. 2: 1.80(1) 
KSF-. Chemical. Processes Ltd. (1968 Wt.) . . =< . 22M! 2AQUSIOIGAG ROME $0(2) 
Ka -T. Mining Ltd... 2... ee es ss SOUS ZHOUBIOIGL XOMme 11(1) 
Kukatush Mining Corp. (1960) Ltd. .......... 04 Wpymgigaa ¢ 1.75(1) 
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mapter, Mines Ltd... 2.1.22. ue me Re eS QoL gVG PiBdduUE 42(1) 
La Banque Provinciale du Canada ....... 2.0. 009050. 5004 2% 13.75(1) 
Labatt Limited, John- ......... P14. 290M bra Sykeny ong ft 22.00(1) 
Labatt Limitée, John: ........%.%%2+%% Did BONS IOIgGe a, Boa 22.00(1) 
Labatt Limited, John (Cv. A. Pr.)......2.2.5225 0! A 2S{U) Git 23.88(1) 
Labatt Limitée, John (Conv. A: Priv.) ..... 2.56.00. 2) WoT) 1023188(1) 
Labrador Mining & Exploration Co: Ltd. ......... A eof, VStar 35.25(1) 
Lacanex Mining Company Limited»... 2 02 0 oe. h, UBL stO2Dy ',90(2) 
Lacanex Mining Company Limited (Wt)... 2 2 Ob es 45(2) 
addie Gold Mines Ltd.. ......2+.%..2+%+% + S0SQRIOZ YEO 2 Moe ' .04(3) 
Waduboro: Oil Ltd: ~...2..%% 2.42455 Ph OF 4 2) BU YES 2 O20) 90(2) 
Laidlaw Motorways Ltdi 2 2/2. 2 NG) PE 20) 280 DU NBG 2M 14.88(1) 
‘Laidlaw Motorways Ltd. (7% Cu. Cv. A. Pri). 2... bt .OD en19 wO-25t1§5'38(1) 
Laidlaw Motorways Ltd. (Wt.) ....... FONE) at 0 4 Btisw 2s 10.62(1) 
Laiteries Leclerc Inc., Les (Cat. A.) .... 34 S9fUM Saiguore’, furk 10.75(1) 
ILake Beaverhouse Mines Limited. ....... 4/4 OFM 945), 097 LUmeh 12(2) 
Lake Dufault Mines Ltd. ......22%.2.222+ . DU 2st) ie BUH 1243(1) 
Bake Erie Gas Ltd... 22.02.44. 0%. 45% te One we aw OL CORN) Mom, (4) 
ake Expanse Gold Mines Ltd: .... 2. .%% 2%. D4 298 uM siane qo)nu) 09(3) 
Lakehead: Mines Ltd: .. 2.2.2.2... 2%2%42%% SUES 28IRUO8) Tins, 09(2) 
Lake: Kozak Mines-Ltd..~ =... ...%2.%2.+5,%+ SDUMML1 2812004 Ij ' .04(3) 
Lakeland -Natural-Gas Ltd. (Wt.) .... ... . ~ DU@UM4 of Sout NOME, (4) 
Lakelyn Mines Ltd: ........ .91.40Uam NO) SESeOM) SG, 3 GOW 10(3) 
Sf.ake Ontario Cement. Ltd: .....2.%+25% 552% ewe see DE ND 2.70(1) 
take-Osu Mines Ltd:..........2222.4s8t A Mt WO) Dh MO vale 09(2) 
Lake Shore Mines Ltd: .......2,..+.+.G14,.4 02 Wo) bi hO ya 2.30(1) 
akeside Oil. & Gas Lid. .....+.522202+2+52 44W8 ad DUA UD NReU Eh: (4) 
ia Luz Mines-Ltd.- ....2......252825022% ASTER) DRE UY MQ 1.55(1) 
Lambert Inc., Alfred.(Cl. A.) ....422% dy 2+. Dhl 2 IQUBIONTAS 15.25(2) 
ambton Loan & Investment-Go. ......+.... UPIMULA SDSNE? 10 2 VT, (4) 
Lancer of Canada Limited ............%2.%% hd 6ougdsgia, 1.85(2) 
Langis Silver & Cobalt Mining Co.-Ltd.........2..%. SOUR Ay 06(2) 
Larandona Mines Ltd...........%.%52.2.%%4%%%4%%% 5 SSMS. JID (4) 
Parchmont-Mines-Ltd.. .........222 073.44 Wert) DSI, 08(3) 
iampo-Mines.Ltd. ........+.22. CYBT a RA) sotini lA, 22(3) 
Laroma Midlothian. Mines Ltd. ...... 2.5.44 NPY ID) PEM. Oa 04(3) 
aronge Mining. Ltd. .........2+ (°F A NAC) SNELL. ». 8101) 
Warum Mines Ltd: ..2.....2.2..2%.2222%%43 2 040) DOU eS are 02(3) 
"itassie Red: Lake Gold Mines Ltd. .......2.2.2 .t!%)2¢ INTIE SE Aid, 07(2) 
Lassiter-Petroleums Ltd. ......24+.222.252% 5% Ph4, BOCDBMGIE, 29G;, (4) 
Laura Mines:Limited ...~....-.%22.2 othe 220RYi Jove UsgO fed 20(2) 
Laura -Secord Candy Shops-Ltd.... 22... 2% Di 99lup2971, Mopme 8.88(1) 
Laurentide Financial Corp. Ltd. .......... -Uht 290HBIOIQAS NSC 10.38(1) 
Laurentide Financial Corp. Ltd. ($1.25 Cu. Pr.) ........5% HELA QORNSO(1) 
Laurentide Financial Corp. Ltd. ($1.40 Cu. Pr.) ........ 2/5... .°19.00(1) 
Laurentide Financial Corp. Ltd. (6-1/4% Cu. Pr). 2. 2 17.00(2) 
Laurentide Financial Corp. Ltd. ($2.00 Cu. Cv. 2nd Pr.) 2... 25.88(2) 
La Vérendrye Management Corp... .. 2.20. 6. 5205. . RIONIU) LANs ~ 8.00(2) 
Corporation de Gestion La Vérendrye’. 22) 2 SOS Bod ee 8.00(2) 
Lawson. & Jones Ltd: (Cl. A.).... SYARRS 29 2 Sonsueeh Sls isnspg‘00@) 
Lawson: & Jones Ltds (Gi B:)9 . 2). we oneameh 5 onngt HIB SUE8t'9D.50(3) 
Peamoor'Minerals Ltd: ........222.. sh) PO0}eNONl Srey) lems 1.10(2) 
EedericsMines: Ltd. ......... ().A) 2)4 eonienbal soneM lenoar 18(1) 
Leeds Metals Co..Ltd.. ........22224 D4. BWO' OMB, 21539M lsnogEg4@) 
LeeMac: Mines Ltds.....-.....5+. $21) PlZpwod bas. elstoM Isnaqm 21(1) 
LeizhInstruments Limited ...........++%+25 5 pound tO Isns 4.45(1) 
Leigh Instruments Limited ($2.60 Cu. Cv.A. Pr.) 20.2 2. Gest 9 25.00(2) 
Leisure World Nursing ‘Homies Ltd. 9) J 2epave! ) si shes) yo, any 1.00(3) 
Leitch, Mines Ltd»... 0). Sogq5).'10 .O.4 sompwenyor, % juigesiG omoogh, (4) 
Lemtex-Developments Limited?) 2) 22. 72218vp) ) 21,2, gbEqs , Yb, amOgR 55(2) 
Lennie Red Lake-Gold Mines Ltd. ............ polimut sbangy Ishg 03(3) 
Weon:s Fumiture:Ltdi. ...040...%+2.2+ 724 te geieiM inesbneq 6.13(2) 
Eequer Mines & Investments:Ltd.............. Doiiut zon, nabar. (4) 
es Mines BelainInca, .....:.5.. + dat gay Vi ISTO By IANO MBtDE 92(1) 
eyack Mines-Lid........2...%22%425%4%24% 52 JS Simeubeh (4) 
Revysindustries Md. sc. ....%2ee05tsn08 527 SO 13.50(2) 
Levy Industries Ltd. (6% Cu. A. Pr:). ..... .0o}mid eoyigarlbA Janie 6.50(1) 
Lewes River-Mines Ltd. ....... Delinid JssprsasneM diwor Jermieube 11(2) 
Lewis: Red ‘Lakes -Mines. Ltd... . . . 2%), ynagino? 33 NSW SH IAPAwe 22(2) 
Lexington Mines Limited. 2’, §.1%% 20meigead.(b oisesgaieD slisigaubal 25(1) 
Liberian, Iron Ore Limited) >">) iyssunii vaugqaoD lool. sguiosM fo 10.13(1) 
ife,Investors Tid. ge). fe... cette ee ee o OOL Di ole 7.50(2) 
Life Investors Lid. (Wt). 22..:....:.. Ut setsinlexk wort ovis 1.25(1) 
Eimcoln-Trust & Saving Company: ..... . . 2.1, shsas> aleoimorl) | 12.13(1) 
Lingside Copper Mining Co. Limited. ........... .- i 19qq9) Dosis 03(2) 
ainland-EquipmentiSales Ltd. ........... 2h} © 262) Jemiel be 1.25(3) 
ion Mines Ltd} ©. .8.....405%, 499 Ot) bid oD een lens Daeint, (4) 
ion. Nickel Mines:of Canada. ......... . alumi) goimortosit sosld-s 25(3) 
Lithium Corporation of Canada Ltd.» 2.2 2) 2 ee eet 05(3) 
Eattle, Hatchet: Minerals Ltd: .......:::4%453.. shi sopmiogey eups 30(3) 
Little, Long; Iac-Mines: Limited ........ ..8) 2lovbosd booW heim: 1.80(1) 
Evingston Industries: Ltd. .......:+.42.241 Dotmil es '. . 9.00(1) 
Livingston Industries Ltd. (6% Cu. A. Ist Pr.) 0.) oe ee, 39.25(2) 
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Schedule VII — Publicly-Traded Shares or Securities Sch. Vil 
Livingston-Industries Ltd. (Wt)..-....... S14 2D 2z9aq0') sotgpigen yy 4 »5.00(1) Maple Leaf Mills Limited (5-1/2% B. Pr.) 2S ve eo omer is 70.00(1) 
obell. Mines htd. toi -. cect ee “OR PSNI gow jdanW, IngoM. (4) Les Moulins Maple Leaf Limitée (5-1/2% Cat. B: ag 79, IBuQuBSTgN 70.00(1) 
Loblaw Companies Limited (Cl. A.) . 0... pope igaees ay. 5.75(1) Maple, Leaf: Mines Lid «0. ions. $b. fae i. Hy POMEL] 280 YH LA) HOQUEY 13(2) 
Loblaw Companies Limited'(Cl. B))). 2 )e.. Gay) GRO. SIAIRSY (R, ¢, 5.75(1) MaracambeausMines Ltd ée..619!%, Ges An. tate Ry... sD. con, yet, stiabily 07(1) 
Loblaw Companies Limited ($2.40 Cu. Pe) ate fe tate tots ened, SPE AT, 30:00(1) Maral-ake-Mines, Ltd -.5..1.0264, 44a «bet. Re). 2. Dh eoieubal, seqebaly 09(3) 
Loblaws Groceterias, Co} Limitedss.. -. .. 15%. 6 cos. dso BI, gogtM, baely) 99:50(2) “Marchant ‘Mining;,Co. :Ltds-..2)5. ¢se-.0 DS Re RQusIOleAS 4 eonemir Diy 60(1) 
Loblaw Groceterias Co. Limited ($1.50 Cu. Al Pr.) 530. SY een. 18.50(1) Marché Union: Inc. 7, taj. +s. esc cc tte se tote te te te to tee oh LA, G10) JSAM, By 1. 3:60(2) 
'» Loblaw Groceterias Co. Limited ($1.60 Cu. B. Pr.) .... 2! , earn: 19.88(1) ‘Mareast Explorations, Ltd: «...-.-.:.-...:.:...-.-.Q0)iiL, amgloned bali, (4) 
Loblaw Groceterias Co. ‘Limited ($6.00 2nd Pt. Pr.) of 0 2 ee. a 60:00(2) Margaret Red Lake Mines (1940) Ltd... 2.0.0.0. 8. 298 Bods, 1. (4) 
Eoblawalne: Qaytrcasy.Wierox: Eaties cs  e cete ge te cote aE 28 LQUEYOIGRS £22°7.00(2) Maria-Mining, Corp. -Ltd. -.-.-... 2... ae. PI OD aii mb, (4) 
ocanai Corporation; Ltde. -... 5. -.:.+.2.. 00+. od zon HUIM MBBS Y ue. (4) Marigot Investments: Ltd.-. :.-.<.<.+.-.cctce cece tee. Da, eae] Jeg W Dey 25(2) 
<Tochaber: Oil Corp; Ltd. «.........-....-. Did zai, gosadsdtA ote t osenuMe (4) Mariner; Mines: Limited (Bi: Wt.) -.-.:.:.-.-..% 0. . BOE gone 2 H(A) 
eochiel: Explorations. Ltdiee. bi) +. sete ete eo DR OHO ¥de 1.54(1) | Maritime: Electric, Go. Ltd. -. «<0 +. s.6.-. ec ZO 2 AN) SAS A NS? ».°27.00(1) 
‘Lodestar Mines ‘tds: -) ac. ..-.. 60. Ayo 23 PPE C) DRT 03 8 MF XAGHAOS(3) | “Maritime Telegraph & Telephone Co. Ltd. ........0. 0290's 22.13(1) 
iL GebpletdawM:, | lizwwarct-dervined ne spre secon ee tte see eed RBTONONT tir 3.55(1) Maritime Telegraph & Telephone Co. Ltd. (7% Cu. Pr.) MUSIOHSS Nit) TERR (4) 
ogistee, Corie. Meas himiwsts Oo ne tee ee LAY) Dd 2B iplons Iigo5(7) Markborough Properties, Ltditjecsd-n4 «+. -. 24 GIO} Wylie abloGra 5.38(1) 
Loisan|Red-Lake|Gold Mines Ltd... -.-.......-.-. Bi) Holmolgns orice 122113043) Markborough Properties Ltd. (Wt)... 0... 2. UD Pe 70(1) 
Londondhife.Insuraned (Co.-5 i. +. so esos ca te ca te te ce te tote es DEL 29] + 2°) 68:50(2) Marlex Enviro-Systems & Resources Ltd... .. . ht MOURIGQIOS weed 12 QA(2) 
London Life Compagnie d’ Assurance-Vie . 2... 2.2): S78 Sy MINUS WF 68. 50(2) ‘Marshall ‘Boston (Iron Mines Ltd. -. -.-.-. 2-00... .+.5.0. +. S34 29g! lebsnily 26(1) 
London Pride Silver Mines Ltd... ........02 0 0050. fh BiG 9ms.t DS Bhan vh 09(1) Marshall Creek Copper Co. Ltd. .. 2... 2 2! , 10.7, GOUBIOINRS EeTOMly 07(1) 
Bone |GieekMines Latd. «..-. soc. ee ee ee ete te te OF NUL 25 FAL, SUPS3 yh 50(2) “Martin-Bird Gold Mines Ltd: .....-. 2. : t Of SOMIEN, DESIDUON: LEioniay 01(3) 
Lord Simcoe Hotel Ltd. (ClA.) i. «+. ORLY SESE ZOO (4) Martin-McNeely Mines Ltd. .-... 0... Pe f 2ooiugea inrorelhy 07(1) 
ion: Explorations. Lido ise.t.iceet ee KdV) 2a pau, & OlGI¥ 212) MarvalMines; Itdincarsns Dats totes ne cee te te te ee tate te te 1 SS AL 2a 35(1) 
Lornex Mining Corporation Ltd. .....0.0... 0.005. PHO! MUTI, 21906/80(1) Mines Marval: Ltéeaeenes «1 ad. 2B. Wie oe ete RE WAQEUIOLI YG) KOEN 35(1) 
Lost River Mining Corp. Ltd. . 2... 2. HT MERGES Po -3.85(1) Marvens Ltdsi(@liAs)nintiow Lohse tte te te te te te ete ed RUM, SRD (4) 
ouanna)\Gold,,Mines:Ltdit.. -. <0... 22s. sete ete tee tee PE OH FORGES, REPOS 9 05(2) | Massey-Ferguson{Limited) +. -.-/5.5.:.2 6 MS OGM SORE Oo 11.63(1) 
Eouisbourg MinessLtds -. .. -. ;. »... iA.) Ipamge@igvstt 36 Emmy) sinsgslts (4) Massval Mines Lhimitedvacy.tladidi ee ee ee Pe, SS 1 0407(3) 
Louisiana Land & Exploration Co... 0.0... ee OSTA V (4) Master Metal Corp. Mining Ltd: 2... 2. ee 2 BOENS5(2) 
Eouvicourt: Goldfield Corp.- + -.-)...40. Cu: POS SPM IYO, OF OPEB 11(Q) Mastermet Cobalt Mines Ltd... ......... CBRL Bt BO Ls DU ZRGMOS 15 
Lower Valley Mines Ltd... .. . I SRANSS Ways IF SBOE a 3 BUA SETaY! 122) Matachewan Consolidated Mines Ltd. ..... 0.2.8 20 2 2 ee, 072) 
‘Lucky Strike Minés Limited... 0052 00.00. SUSI Es BUN BHONS 6 13(2) Mate Yellowknife Gold Mines Limited ... 22. 2) 2, 05(3) 
‘Enndor-Minesretds.imried.t) 4 VGAd) Demet Yaagmiol mso0%) insatist 55(1) “Matrix. Exploration: Limited: -.-.-.-.....- 2.) 0 0S004 .Ahe 94 uaepiny 23(3) 
Luxor Red-Lake:Mines Ltd. .-.-.-.-..-5...5. 84! PeHIQ TOES 220s. BGOUBKT (4) Mattagami Lake Mines Ltd... ......50.0. ) FYSOOA, DEE OF MO 27.88(1) 
Lynbar-Mining’ Corp. Ltd: «.-...:. -. +... 5. sed oo Beuots 22971 1890103) MattsBerry: MinessLtd: -.:.2.05. 20:05 6 ee i . DOP BOTREEIO YY ME ad 09(3) 
Lyndhurst:Mining Co:: Ltd.:. ..4:84 24!..Y oe) DiS FSmevanl 220.) BGOnBY 02(3) Maverick Mines: &,Qils- Limited --.-.-.:.:.:.:.:. SARIS MOIBEMUTO YS ity 12(2) 
Lynx-Canada Explorations Limited. ... 2.0.0... 07. MES SQADWL LATO 1352) Maverick Mountain Resources Ltdiv. 2 20(2) 
Lynx Yellowknife Gold Mines Ltd. ...... 2). FOTO ROT, ISOHRY 04(1) Maybrun ‘Mines! tdinis crn ice ee ete HOLE MORE 4 LED IEC 10(2) 
Lytton Mineral ‘Limited es,0ca). }.snsied. A232 D4 POMIOR BmeUy, lage 1.30(1) MaycorMines Ltd: i nqetncet eb tae moh totes ALE SOREN) ABZOM)S(3)) 
MacAndrews Red Lake Gold Mines Ltd: ...0. 22 oe ee BeBe (4) Mayfair Molly Mines Ltd... 2... ee WS BEM EH OFLA BERS 06(3) 
MacDonald -MinessLtd. ». +. =. +... cote eee ete te A OBB OTD £2 ISTOIGH 08(1) Mayfield: Explorations-Ltd.;. «. >. +. 4292 Ye. Bt OF 2) AY ASTD RE ABNOR 14(1) 
MacLan'Exploration-Limited. «. \-2°.-f-2 2.5.79), 204. 2oy20T) BIG (BIG ».63(1) MiaylacsGolddMineswitdih. 1.6 ic inten to ith tatete hk ee ee ZOE (4) 
Maclaren Power & Paper Co. (Cl. A.) 2.0... ie De ANT BY 15.00(2) McAdamiMining:Conpioltd. meting air. tsk... PI SRE RINE QEROPY A41(d) 
MacLaren Power & Paper Co. (Cl. B.) .. 2.5... Md POE | SHEL BOHG OO) McCarthy Milling ‘Go: Letd.<(Cl. -A.). . 01... 24S he? ORS eapieee RE AAG (4) 
MacLaren Power & Paper Co. (1% Pr.) 2... 2 eS R iron 1 SVH850@) McCarthy Milling Co. Ltd. (Cl. B.) 2... 2 ees My. ADELE COTE ZS (4) 
Maclean-Hunter Limited i. -.:.:. ee Dit 2OseMe IY 8:75(1) Mc@oyrake:Mines Limited sui. -. 2-502. ee Boe SES. ODER (4) 
Maclean-Hunter Limitée «. «+. 0. sc. PIR ES VISE DOOF G2 8:75(1) bes Mines:du-Lac MeCoy Limitée «. -. -.4:% J8-7) 3278S MUGS Swe FOES Roe (4) 
Maclean-Hunter Ibimited (B.). «. :. +02. 1.1. tte te ce te te tee te ce SS ESE 9"50(2) | Me@uaig-Rediake’ Gold’Mines- Iitd. +... --... S243) 2 Bae Oe 02(3) 
Maclean-Hunter Limitée (B.) 2... ee 4, BOGEN. 9:50(2) McFinley Red Lake Gold Mines Ltd. . 2. 2) eS rade hee ered 05) 
Maclean-Hunter Cable TV Limited 2 0. 2. es y SOSWAUE J. 2 IO! 8.00(1) McIntyre-Porcupine Mines Ltd... . 2... >. REE BBS EO SIs ot 74.75(1) 
Maclean-Hunter Cable TV Limited (7% Cu. A. Pr.): hd OF SEU) D9 18:62(1) JeMecl-aughlincAssociates Ltd.,-S. B. -. ++. 1.0... Ss BoA RS, SEES 300(1/) 
Macmillan: Bloedel- Limited: -.-.-.:. 2:0. POA SEE RS IDI Re "25:50(1) McLaughlin Associates Ltd., S. B. (Wt) 2... 2... 0 wee 5:30(1) 
‘Macmillan Bloedel-Limited (3% Pr.). 0. 22.) Pe SELL Rey 47(3) McManus Red Lake Gold Mines Ltd... .. 2... 000.005 Sie 01(3) 
Madeleine -Mines “Ltd. :. «. -. ce hb PORN DUST | 2.54(1) McMarmac Red Lake Gold Mines Ltd. .. 2... 2 De. ROSEN 016) 
Les Mines Madeleine Ltée... ...... WL ZIBSONGOISVAL BOIBIIGeEs) ) 2.54(1) MeMittie: Grahame Mining: Go. Ltd, = sini tt tasteieee arene ete eee 1.55(2) 
MadildidinS: Listed ..4..5 5224008 4 eee SARE BROO eS | 6.50(2) iMedipack (Corp Rtd:;, noietene. 75 eo aBR OMe aE CSO Beer’ 8 IS 1.45(1) 
MadisontOils Ltd. -.::.5.5 6 3st te te eee ROD .7, 30 108. BAZEC Woe 12(2) MelcherseDistillenes*éimiteds -. tate7. -. - 2 1. 1 RE SR a 11.00(2) 
Madsen Red Lake Gold Mines Ltd. ....... £, EOU EID Gi, DIGIaSa Wr 60(1) LtAes Distilleries Melchers ‘Ltée * ty. tice ee ee A ORS 11:00(2) 
Magadyne Industries Limited ..........04 A blow) supers.) eh W252) IMeltonsReal:EstatewIktd.? -scyeyrara see vette Sh OS ee aaa 1.60(1) 
Marnaplectronics Corps Ltd. <5 = 2.3. et co eRe AEN eRe 4.05(1) Melton Real Estate: Istd.: (As Wit.) sono cet 7. SYS Sgus sree os ucinsne: 48(2) 
Magna Electronics Corp. Ltd. (6-1/2% Cu. Pr.) . 2... UP AQIVESI ESS SUE: (4) | ’ Menorah Mines Ltd Whe Boutin, ps 9d. relies eae a, catia Ree co 2 ARN, SOPRA EARRAR. SARS eteR ht 110) 
MaenasonicuGanddaditds Fee. fads. 2.3. tot. tee st SE Se 8.00(1) Mentor Exploration & Development Co. Ltda Be ee 60(2) 
Masneticssintemationaleltdigasy. bul. «. «1. eee. DARI R ee PRG NeSty 80(1) ’ MEPC Canadian Properties Tithe ies alte be ER eR ees 7.38(1) 
Mapnumpkundibidse. Ristale-hAd.n i. tnt tito tote ee ee ee 23.38(3) MEPC Canadian Properties [stds (6% AERSAC RE) ROR ee te 18.88(1) 
IMagomanMines: Ltd's wmib. Gag. +. 1... 2. tome monte. Geers 2. Se oe 04(1) | MEPC Canadian: Properties Meta (Wit) ees SO aE Phe eee eee 2.40(1) 
Maher Shoes Limited... 5). 0000.0. BNO 4 I) iGIRQN GRO 20.25(2) MEPC Canadian Properties Ltd..(Rt.) 2.2.6... oe. Siar esc (4) 
Maher ShoessLimited(Pr:) « «+. 5.2.2.7. 4 PAS. OREM, SERS BOL? ¥800(1) Mercuria Industries Limited et gt Me tas etal Se ee OOS, eee onan eee tree 80(1) 
Main OkasMining' Corp? 2%. iei% a. Ste ns It GEE, PST FOIE Mie (4) Mercury Explorations Limited . its ts. Ae eRe tas Ba ee ES 22) 
Majestic ExplorationsiLetd.ud-. «+... 1 ee He. SM SEM VESISE a) Merged Mining Enterprises Ltd. eee he oranncneieirs he Suis Pega “Od . 
Major Holdings & Development Ltd. .... 2... 2202 ee 1.60(1) Meridian Mining & Exploration Go; Ltd. one Ate so eo eee Pe tee ES 
Malartic Goldfieldsa(Quebec)iLtd. ~~ +: s#2s5 BOUIN ie ee es 55(2) Merland Explorations MAMIE Sits tet te e Tte BP eo ee Nee su 
Malartic Hygrade Gold Mines Ltd........%. ORB IO As EOFs. ISS | 2.:25(1) Meta Uranium Mines Ltd. th fetes fafa fait Pahl eit gate inne ee a 
Mandarin’ Mines Ltdias-. see ae Re. te. 7. dO: DU PROTOS NE 16(2) Meteor Mining Company Limited: .- 20.4 Subs SPD a aN 
M.'& M. Porcupine Gold Mines Ltd. 2.2... ee, TOI *,08(@) Metropolitan Storesiof Canadaviitd:- Ce pir eas sae tear acres bs ad 
Maneast UraniumiCorp. Htdiernin ca? Bt ae RP OR Ores eee 01(3) | Metropolitan Stores of Canada Ltd. ($1.30 Cu. 1967 Pr.) ........ a 
Manhattan Continental Development Corporation Bid GOREN) BON NAHOTE Witt 31(2) Metropolitan Stores of Canada Ltd. (Ga 27es CusnOGIeP reyes eas Sa 
Manitou-Barvue’Mines: tds 2.20. wee SPI eR ee Nee ite 33(2) Metropolitan Trust Company, The... 2.6.2... ee ee ae, 
Manixe Miningi@oy-Ltds <4 eoie stake. etree ee ee es a aa TB HP 0(1) Metropolitan Trust Company, The (RED ss aes aA ee re eres ak, 
Manoka Mining & Smelting Co. Ltd. 2.2... 22 2. eee 1 AEN (A) Mexican Light & Power Co. Limited Ee at Cone Sectors cat a, 
Manor Mines tdi Wath. SA ro Rok nates 2. PRAY SSS phar eic (4) Mexican Light & Power Co. Limited ($1.00 Cu: Pr.) oe i 
IManterre (Gold!Mines Lid. ..4 he fot eS nc RU eee UWAO1G)) IMextor-Mineralsiletds soo. in one ee ee eee eee SRI esc, 
Maple ‘Leaf Gardens Ltd... +. 6.0 oe? PEI ear OL) MGF Management Ltd. (Cl. A.) 2... ee : a 
Maple Leaf Mills: Limited «0... 2... 15.50(1) : Mica Company of Canada 126 3 ae einc ott: Re en 3 mora IG Ca ccc ae hac cities: : i 
Les Moulins Maple Leaf Limitée... 0... 0.5.20 15.50(1) Microsystems International Ltd... 2. ee : 
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Sch. VII 
Microsystems International Ltd. (Wt) 4. 290\4 23 fered oUev ten. ab 1.70(1) 
Cie International des Microsystémes Ltée (Wt.) ........0..2.... 1.70(1) 
Midcon: Ow & Gas ‘Limited... ...:,.:. .. . gos a ee ee ae 2 lee 51(1) 
Middle .Bay, Mines Ictd. 0. 4- + jrsys gos Jka Aue ne Renan ences ee 01(3) 
Midepsa-Industies Ltd. ooo ate ss < cous a- gs) 24: 7 ee Se ae pee 16(1) 
Mid Industries, & Explorations Ltd........ ....... . Seb ot) eared tnedack 40(2) 
Midland. NickelsCorp: Ltd. & fustsucedeo kes See ene a fase 18(2) 
Midland Petroleums Limited... ....... ..-_. a = Gee oe ene ark soe 06(1) 
Mid. Patepedia,Mines Ltd... :. «0... - <<. Bp) (201) cath’ agen} be Mt -isanoreks 14(2) 
Midrim Mining Co. Lids ¢ tape. ius, ie ccouaccoctgaaet< ae ee ee ree 12(1) 
Mid-West -Minesj Ltd. « pa svels 2.2, 2 yciusuoa cots del ee ese! deni 05(2) 
Maja; Mines limited ya oi. oso. oo.) 1s) .0 223: IE ene eet oe eed 12(2) 
Miles Redsllake, Mines; Lids ae... a > kgs uke cy ee ae at afer 02(3) 
Milestone: Exploration, Ltd. - vx .p&sJann-snotaelst ah dnuceateh enitieel: 08(3) 
Mill City, Petroleums Lada, 9°) b:4,.o3-onortiolel 2 doesesisT ascii: 2.06(1) 
Miallerfields Sitver Corp. Lid, cio. 2)t-4-2. od ae ee eine (4) 
Milton Brick, Company, Lids. .4..-t2.,5.2 of AVL) eid aster ee Ene 3.85(1) 
Mindustrial: Corporation Ld. . sco... by Acsarueosst oko a acta es! 7.25(1) 
Minedel Minéspitdi noe 2 cc t Be Skee ate ace Mae Maricech 04(3) 
Mineral. Exploration Corp. Lid...» «hid 60 amen d-ateene)- lindensty 12(3) 
Mineral. Mountain Mining Co. Ltd... . ... .......h3.2 2enihA dies? baiht-citeels 18(1) 
Mineral Resources International Ltd... . ..... . 5: basa eiecifohi-sitets 35(2) 
Mines Iberville sices, tes cased Oe cacy tec uie cee i Re A eee (4) 
Minex Development Ltd. 5 4.3 2s co See ea en eR Slr 10(2) 
Mian-Ore, Mines Totes ges a ecto: a alis 2 Alva Wy Se ecg Wey ORE EER OTE ecmicetee 03(2) 
MaradouNickel Mines Ltdig sas 104. -2 5 bn: bon eee Braet ee 02(3) 
VETO CMETICS STC ats sis oe os gk goes, poles uch s-od ae area nee 05(2) 
Miron! Company.btd. (Cli A.) 5.05 2 ss 6 cS ap eee 4.10(1) 
Compagnie, Miron, Ltée (Cats A:)).. 0.8.9). SU eee aint enone 4.10(1) 
Mistango.RiversMines: Ltd: .. . . . ..o-dy3 F oan! betehiinceat rain 12(2) 
Mistassini Uranium Mines Ltd. ...... Sassi) coribh-iich) otielerallev otok 10(2) 
Mitchell Co. Lids Robert (CL As) aa... dnenincil sce 11.50(1) 
Mitchell Co. Lid. Robert (Cl. B:)a)s ae ascetic Foe ale 9 cee (4) 
MEW. Worthington Limited’... 00. «i ence Genel ae 12.75(2) 
MEW, Worthington Limitée 4.00% 2 ak. 2 2 egipaicd- aha cote oe 12.75(2) 
Mobilex Development Corporation Limited ..............6....-. 85(2) 
Mobil, Oil Corporations: i... 3 52s bos 5 Sa ci De ee cee ea 51.25(2) 
Mogan Mines 16. suns wetclee: <2 5 5, o's. s0-.5 “sys co (ocean ei seamen (4) 
Mohawk Industries Ictdt ho -ieusscuou sees toa a een oe te eee: 90(2) 
Mohawk Industries Ltd: (6% Cu. Cv. Pr.) . . . .. «. ii-Ioonriteacicexd dint 1.95(2) 
Mohawk. Mines) etd ot std 3 cas) «3 0S cies ke. eee OE ol 02(3) 
Mothe Mac. Mines: td gaa. als. eons oil docks ii eee ee ehh 09(2) 
Molsonindustries tdi (Cl A:) gaps... 4 to 1. bpd oes silts 19.75(1) 
Les Industries. Molson, Ltée (Cat, A.) 2.4 3. $03)-. baste) anit veits 19.75(1) 
Molsonuindustries Ltd. (CE BS) a: sioaciekcasnc..: etic h ice wale one ies 19.75(1) 
Lesiindusties:Motson, Ltée (Cat: B:) «. ._. esses an Cit ae ae ae 19.75(1) 
Molson Industries, Ltd..(Gl..C) .. .. . ..... Bad sanith: bled? ade.Iobeath esec ba: (4) 
kes Industries Molson Ltée (Cat.C.) . .b 5 annabht hier? asked chat eolnipoke: (4) 
Molybdenite Corp. of Canada Limited. .. .. a5 & cenii) aninuasod amie oht- (4) 
MolyminesExploration Lids ....... 2: - © 2. da} cathingsad oionncloh 10(1) 
Moly-Ore, Mines: Lidia... = as... « faUPy 2.) bt.d: onainngh hor titorn tok 32(2) 
Monarch Gold; Mines Ltd... 3 «> he} peed bot) adn! bo ciactfok 02(3) 
Monarch Investments Ltd. ..... ... «hat aentht hin obese $ eos oor: 23.38(3) 
Monarchilcife Assurance 4... s.....> + << : Ae e sy ane meme heat 28.00(2) 
La Compagnie d’Assurance-Vie Monarch. ..............4.4. 28.00(2) 
Monarch. MetalsMinescLid: <... 0+ sca + 1.5 0 ROT oeeeine eth tasted 07(2) 
Monenco, bid) ia acmiegh ss so ss + + oe ko a NE De teed e 6.00(1) 
Monefa, Porcupine Mines tds xi.hs, 3 0. oo) 2) Eee ete el feast praiok: 60(2) 
Monpresiron MineswEtdaa.g. 3s. 2 «- sin 3 GRRE EL ACoip tod lee tricalane. (4) 
MonteaglesMineralsalttdmies 5.5 3 ose Laie ee scan mate De platens 35(1) 
Monterey, Petroleum Corporationy 4.6 iqeacacntavoll i aqinealesderokok 21(1) 
Mont Laurier Uranium Mines Ltd. ........5...... Bb eetincyet. SEIR 86(1) 
Montreal City & District Savings Bank .... 2.2... eee eee 14.88(1) 
Banque d’Epargne de la Cité du District de Montréal. .......... 14.88(1) 
Montreal Refrigerating & Storage Ltd. + am). bs4 psisyspenet opienapl? “i (4) 
Montreal Urust.Co: ay cma pssco clade co 3) 6 51.5. 5.75).5.- 5, Rare sae dees ee 18.13(1) 
Moore: Corp: Tetris ao 0b pee (5 S06 sw Snel 0 ea i ard IE eed 38.00(1) 
Mooshia, GoldyMinesi@o: etd = -yewas> <2,» «op tne Al Aeon oR cee 01(3) 
More Mines: Limited esis) a.hus. cha}, ao} a RTP ace ee 17(2) 
Moresby. Mines Lid avait, seearacs. 5 chs 1s: olin: hc ee IS ve © 15(2) 
Morocco: Mines Teta cps gesaugs: asics oe <2). 9).5> 2 SR aT ce es a 08(1) 
Morono, Copper Mines Eetdia ce. . = 1 eis heneperce Maar a tice AE 21(2) 
Morse, Corporation: Ltd:, Robt..(Cl. A), by i-aheaat is cence antes 14.00(1) 
Morse, Corporation Ltd:, Robt. (GI4B))94- &y-4 «nea de sonst? asian 30.00(1) 
Morse Corporation Ltd., Robt. (5-1/2% Cu. Cy. A. Pr.) ........5 33.00(2) 
Morse Corporation Ltd., Robt. (5-1/2% Cu. Cv. B. Pr.) ...:..... 31.50(2) 
Motorcade, Stores Limited... .... .. . =eE) ast E <rdesann dors aiioneeiak 25(2) 
Mount Jamie Mines (Quebec) Limited .jejci-s:5. 4. 0's) coun Soo de eres & open byate 15(1) 
Les Mines du Mont Jamie (Québec) Limitée .. 2... 26. eee ee ee 15(1) 
Mount .Keno;Mines Lid. custo caeie ene Ge « onc ten oe ee ae 01(3) 
Mount Pleasant: Mines Ltd:. ... saya. ste» fd Ie Dt Panonceorente ee 25(2) 
Mount Royal Rice;Mills Lid... 3... «— a. CBr anes) te ee 7.50(2) 
Mount Royal Rice Mills Ltd. (5.80% Cu. Pr.) .. 0... 20 ee ee 20.00(2) 
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Mount Washington Copper Co. Ltd. .........4.14) .bi! eviteubel-qotaunivi: 07(2) 
Mount Wright Iron. Mines Ltd.....j...... ..-)- oe eo a wee. Hodes 20(1) 
MPG Investment Corporation Limited .... 2... .. 2.055 eee 4.20(2) 
MPG Investment Corporation Limited ($1.30 Cu: Pr.) . 2.2.2.0... 15.00(1) 
MSN Industries Ltd... ..-...-s- a-(% 6) OP.22) betenid esigkgenoD wR 6.13(2) 
Mts Hyland Mines Ltd..:....... 4 ,-faey-\-. , DbatimeideD sehetosont -wgidas 17(3) 
MES International ServicesIne:,.. 3°. 07: $2) bating!.[-.c serene) sca! 3.00(1) 
Multi-Minerals Ltd. ........605.,i).4:3 02.4%) Detinei.| 0D 2eharesomO sida, 27(1) 
Multiple Access General Computer Corporation Limited .......... 1.25(1) 
Murgor, Explorations Ltd. oo. goog: go ange yoga a* g*'y” godt te 09(2) 
Murky Fault Metal Mines Ltd. ...................2.. 38 aoitetse).eaeao. 50(2) 
Murmac Lake Athabasca Mines Ltd............... -fgd «ad BO asdedos: 02(3) 
Murphy Oil Co. Ltd. (once scue gig cto Ay fake lsh aaotissahexel 19 12.00(1) 
Murphy Oil Co. Ltd. (5-3/4%,Cu., Cv. A. Pr.) |... |... bid aarti. tak 31.00(1) 
NVEUIEIEPNOWLAXH LAC: geet ens Oo uo egegs oe: GR Oe ne Se 3.30(2) 
Murnnit Photofax, Ltd (Wt) gegegegd cogs oor ge ce ye tang fice weet REO SET: 40(2) 
Muscocho Exploration Ltd. ............... -Bi2 sent blos)-sde! bo pices 18(1) 
Mustanf Mines Lid. ..... os .+ cso. oso oo 8 BONER! Std apes 29(2) 
Mymar Mininf & Reduction Ltd. .«3\}-asuesmal. sinagasne otis! sole 26(2) 
My-Ritt Red Lake Fold Mines Ltd... ...... .. bi-l-2aniM. vavli?. shivd pokes. « (4) 
Myteque Mines Limited... oe ee eee ee Dh eoeiM Heax) smal: (4) 
Mytolon: Chemical Inc. ¢. ..... ;2i2--,- -. {A> $0). bid Igtek scaan2 f 2.75(1) 
Mytolon Chemical Inc. (Wt.) .......c 3.00.2. 0. «hd 2pohsolord - 1.00(3) 
Nabors Drilling Limited ................,..,. -bid qottewaeo} ecanible x 10.00(2) 
Na-Churs International Limited ............. Sib epotd eninghd revi - 6.00(1) 
INadina' Explorations Ltd... ... ne ee eo eee bd aot M bicd) anne: 91(1) 
Naganta Mining & Development Co. Ltd..............02 05.0258. 21(1) 
Nahanni Mines Ltd... ......... 02... aD Topper? B-basd ansienms 20(1) 
Nasco Cobalt Silver Mines Ltd..................... «mod Sietbin@ muesivca: 01(3) 
National Drug & Chemical Co. of Canada Ltd. ............04. 6.00(1) 
National Drug & Chemical Co. of Canada Ltd. (Cu. Cv. Pr.) ....... 8.50(2) 
National Grocers Company Limited ($1.50 Cu. Pr.)............ 24.44(3) 
National) Hees, Enterprises Ltd... >. «: DRE anid ole hottie 2.75(1) 
National’Hees Industries Ltd... .............. «04 $a) ae ericinad 2.70(2) 
National Hees Industries Ltd. (6% Cv. 1st Pr.) . ..{).1-42 saieiht esudiesl (4) 
INationaluNickel, Limited,.....co.3.- >. « . betes? anovetolox ebanol-s ay: 17(1) 
INational| Nursing Homes Ltd. .......... ..53.4 esnatsbieh stimiasliey. x 1.75(1) 
National Nursing, Homes Ltd. (Wt.) ...... >... obotien © lesondt acing 35(2) 
National Petroleum Corporation... .644 sensi hint) sole t he curoleretc 2.35(1) 
iNationaliSeasProducts Lid... oo oo « os 2 eRe ene 9.50(1) 
National Sea Products Ltd. (5-1/2% Cu. Pr.) 2 2h eee ee 3.25(2) 
NationaliirustiCon [tdi ou. 5.6». £ Ast ):.0°) 798d OA Bae 32.50(1) 
[Nation sake iMines) Ltd), ..... <0... 4.4. 19):.69 2st Gh wee Beton: (4) 
NativesMinerals Ed) os ico. Eizot,. RS CNSR Pace zoned awnied penn ie! 03(1) 
INALIVE UNINC SAIC isis. tzanie J. gol WS AES Choa. Tie oo rede etre eee 05(2) 
Navco. Food Services) Limited sc. 0. tures <.: Gece Bate Ss Ieee tee (4) 
Nee Ors Mines pt sooo pss hye CURES 2: ad Se td Te (4) 
NeNOsMinine tds ss soces sus 5 noms oo 3 Le bed SD ene asi oRetee (4) 
Nelson's Laundries Co. Ltd. (6%.Cu. Pr.)sesiars & VP afte asterctt-acct 7.25(3) 
Nemrod. Mining Co.,.Ltdicsg. . .g2}. @O-boasien.§ WP olde antankt-acotonts 18(2) 
Neonex. Intemational Limited . «0.5. 21. «a4 dadinatielebaolsl eevee 3.70(1) 
Nesbitt Mining & Exploration Ltd. . . - (4 06) dophrai-d-feboolt-catiiassak 25(3) 
News Arnitields Mines: Etd. .....-. «3 3 he dis oat, b. SRS An een (4) 
New, Associated Developments Lid. ... .. . = .. 64s upisichabé- sani pecs (4) 
NewsatnonaiMunessitd, <3. 5 sc: cece ed oe ne ee See tee 10(2) 
Newbaska Gold & Copper Mines Ltd.............. dB ali} aoeihehlls (4) 
New, Bedford Explorations Ltd) «. 5 ....«sty4 sentil-tdo® shel bat aosbel: 09(2) 
New, Bidlamaque:Gold Mines Ltd. .. «.. = « dotineilspoisisahnrt arctsennhe (4) 
iNew, Brunswick Telephone'Co.- Ltd. . . ... - = yn aso: eniaaseele ie 14.63(1) 
New Brunswick Uranium Metals & Mining Ltd... ...........4. 2.90(1) 
New, CalumetaMines Ltd io. Gad. os) + oo EE RBSROE oe 20(1) 
New,,Campbell,Island'Mines Ltd... .... ..: « ht bimanitenvdint onveeneee (4) 
New, CinchuUranium Lt sec. uk oc ss, oc os ww ac, Se 19(2) 
NewconexeHoldines Ltd... s,s oo «ns aie & mere Su nei 4.70(2) 
New Continental Oil Company of Canada Limited ..........0 e420 69(1) 
New, Cronin.Babine Mines Lid... ...... ~ « Gt) bothers} sented! 06(1) 
NewsDavies Petroleums Ltd... 2. .ws.3.. <2. \- «-12 «eee eee a 06(1) 
New, Digby, Dome:Mines Ltd... . . . .2.- 2 oo Shh onnimelast otoeal 04(3) 
New, Dimension Resources Ltd... . .. «iy -t aneerernlavet: Qcannimlalt aaa 58(2) 
New, Dominion Nickel Mines Ltd. . . . . .y a eagslun®®) aslatbend caaalek 02(3) 
New. Far North Exploration Ltd. .... . ds %uesnh4 blaDoshasaukl ciel! 04(3) 
Newshormaque Mines Lid... ........ 5.55. .he ee 04(2) 
Newfoundland Light & Power Co. Ltd. .......0.3-.--445-4% 12.25(1) 
Newfoundland Light & Power Co. Ltd. (5-1/2% Cu. A. Pr.) .. 2... 00% . (4) 
New, FortysFouniMines) Ltd po icarsarc tropraia yet inten ee (4) 
New, Gateway, Oils,é@,.Minerals Ltd. ...... . .b4 senihA weed nee 11(2) 
NewsGlacier, Explorers Ltd... . ....0s2\s 35 05(1) 
New, GoldyStar Mines tdi... . . [bx ¥ <c} estpieeeee a) a: ccenene eee (4) 
NewsGoldvue,Mines Ld pe... ny). «ss a. a 06(1) 
New Harmicana: Mines Ltd..............:. de} cake BES eee (4) 
New. Hope Porcupine Gold.Mines Ltd. ... . . . . t$esccheruts Send Absa (4) 
Newikiosco, Mines Ltdip ya... « . . < .s « =,» <) SgSene re eee mia 62(1) 
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NewuinscouMines iLitdineress, bidet «ccd a a a aia ooh edie 4, soni slosasd! 40(1) 
New JasOniMinesifEtds Manes Lites a ee ww wo DOME aoldeD. aqiilid’ 03(3) 
NewsKelote:Mines. Ltd... ou ee a we OD MOOT eolay 05(2) 
New: LorteMities: Dtdsqsiane.de.uthen. bil. anager Ui O shea? 2ei04(2) 
Mewlutid Mines: Ltdi- 1/54. Os. Ou. BRE meme ei homo wsrgnch, 0483) 
New Mallen Red Lake Mines Ltd. 2... Docs pu baclar Soviets 901) 
New. Marvel. Oils. Ltd... oo. os oe ee wes ww wh eon, BIO Mi gniaa Asi .15 
New MetaloresMining: Co: Ltd. 125) Semen... ow au ~~ tt eani. 1 .45(2) 
New Miller Pipe Lines & Mining Exploration Ltd. ... 0... 001 Mi svaidil 07(2) 
~New Mount Costigan Mines Ltd... ......0.0.....0 0 00% Mild ani 16(1) 
Newnorth:Gold Mifies!Ltdise.ie Queen. 3% ConbNieOGGeaM asd Sai 05(2) 
New:PascalisiMines‘Litd.u..P,. 2.54 Sacies). ... . 4 Dil.eeaiM. aitin 28k 20(3) 
New Picton Uranium Mines Ltd... 2.2... 000.00 00% LSM, nied ond. (4) 
New Potterdoal Mines Ltd. 2... 000 ..000 005 k manarolqak sgbitl stk 04(3) 
New Privateer Mines Limited .........0. 0 000% imokye ant sci 19(2) 
New. Providence Development.Co. ....4 0.00 0 w « ww wu abt gon, Rag 36(1) 
New Quebec Raglan Mines Limited ..........4% bi, 2a0iht slonn690(1) 
New.;Redwood Gold:Mines. Ltd... 2... « . » DLE amueloned slosanif: (4) 
INewrichikxplorations Ltd... ee we wD Rem niovdatl 06(2) 
Newx Senator Rotyn DAtds Jinitesl. owe ee ww ol GO. goin bla ai 08(2) 
eNew. Taku !Mines, Ltd) exci canod. GubaiiciL mite meng. gritwaninad 20y 26(1) 
New Territorial Uranium Mines Ltd... 2... 203 | Ianeitesroin’ e%. essif 11(1) 
New Unisphere Resources Limited... 2)... . 5G OD LOD each goRh 42(2) 
NéwvantResources. Ltd... . ww cn www onan an « Shek SOONG ava: asdst 28(2) 
iNewe Waleord Mines. Ltd... ...... daen «un «oy » » DAR Salone 2xisl 02(3) 
NewiWellingtonrMines' Ltd... 6. oe ne ew ww ww ww thd Zinio. nestell 21(3) 
INewLY ork.@ilsibimited (Rig wn ee ee we eo ow RL ROEM, anol! 65(2) 
eWNidgaraiStructuraliSteel.Co. Ltd. «ce ewe ww wre « SL, cami, ciusioly (4) 
Niagara Structural Steel Co. Ltd. (6-1/2% Cu. Cv. A. Pr.) . 0. wes 18,00(2) 
Niagara Wire Weaving Company Limited, The .........05. 900 11.00(2) 
Niagara Wire Weaving Company Limited, The (Cl, B.). sion. oes 10.00(2) 
Nickel-HilMinestimitéd dé . . oy eb ce ee NE RO ebR! 14(2) 
iNickeli WakewMinessLidinus.| 4d... 4 a we Ba oe ww od eaimieubal asigca! 02(3) 
NickelOfisetsrBtd Cet. wn. ee ee on « w MODY NOU 3 madrid, 70} 14(3) 
Nickel: Rim;Mines Limited)... . ..bi.L..q1oD 2anatiasianma? wunagtie 10(1) 
NicobaiMines Ltd;). 01d... . (AM! ,A)..bLL.q10D enetagigninme? cunpanal 02(3) 
Nicohal Mines Ltd. ..... ae mut a 2 Rind al pit EO) Quen) ovoGL Hot (4) 
Nisson Mining & Development Limited... . Jo) 9.0. sabe ory oe 1.80(1) 
Nith)River.Petroleums/Ltd.. .. . Dojinst,l2eciM. blow alintwollsY busina31@Q) 
WNitracelli@anadaibid. Lig... nea ea dane wo we a eubthi. gonalnett, in «30(1) 
INoblesMines:& .Oilsilstd... ow ws ae wo a wo Ob SDENRD. tO.TI0D. 29 1.15(1) 
NoéanaiMines: Ltda) Jinsitexl. .(1f Jef .deikt-}) bil shaes.. ip.,.qioD 29h! 03(2) 
Noctin Investment Corporation. Ltd)... 20). 211. sbses.ia.wol) 29008. (4) 
Noland Minesbtdis. bik... ... (a9 bat, RA) Sti, sbensD. in..qne? sawed. (4) 
Nor-Acme,Gold-Mines Ltdinswent. iid... wo ee oo ed HOMeIalaee. abHe 18(1) 
Nofadco:Minesi Ltd. 2. osirmens. Lid..i SB. yakeine.d. esistleyon. OQ sista: (4) 
NorandaiMinessiside Amite 2.0. ce enw enw mea « YiBYOR. 32.75(1) 
Norbaska;Mines:Ltd.. Lanied. 2b. 1A} ww wn we ee ORE OO, olorane? oslex 19(2) 
Norcant Mines deimited: Lid. ww ee ww oo Se ASIA WoIss sh, 31,8 10(1) 
INGPCOLOICotpies hah. ow ee ne ee ee oe WOE sotetvalds.) (13k 1.19(1) 
INGideviMinesiLtdsy. . oa we nw ee ee SOS Ve) ORT. 2D leah Aclaiss 10(3) 
Nordex.Explosives Lidiaratiias ini... <4 «  draitoen) 2a. nook, sncox 50(1) 
Nordienindiistiesstdiold. Mints Line 6 «ee ee on Oth coriiM. nojasy 18(2) 
Norex: RésourcesiLimited.. .. . 02. «2 ew o oat) .hatian.s, wasqaieD aan 20(2) 
INorgold Mines Limited... .-. 0.» wwiale SOULE SoN9 SingeqTe Dus. 03(2) 
INGtlex: MinesiIstd)imes Lal... . C2 .08S).onF chotioni.L ynaqnie? sary 26(1) 
Normont Copper Ltd... ....00.. LW. WA), sation b sold singaqmoD ks: (4) 
Norque:Copper Mines. Ltd: 20 auuiaht sbass. io.noleic nod desiot. enh: (4) 
INorseman'-Mines Limited. . ow. ow oe we ee we Del BISTSRIIV. GiKt i) Sooty 80(1) 
Northairi Mines idiosafies Limited... 0... 6. eae ow DoimiLzsaM dor 15(1) 
North. American Asbestos)Co:)Ltd).. £2. 0. we ee ew ww OTL ABN 04(2) 
North American Land & Leisure Ltd. ....0.. mod unualones modgaoes (4) 
North American Rare Metals Ltd. ........... 0018 iniianols (Xo, HOE 18(1) 
North American Rockwell Corp. . 2... 00. wee sue wn aiecee Jacl 29,003) 
NorthealsMinesiLtd.. 1... 4. « SOQNSIIRAALR SingQeqana) SsnAyavand.s. 41(1) 
North iCanadiani@isiIitd.. . 2. ow ew Fi Ss 5) eee 5.50(1) 
North Canadian: Oils Ltd. (5-1/2%. Cu. Pr.) . . di d.ameiisialGa. % 299% 38.00(2) 
NorthiGoldstream!Mines Ltd... 0.14625 enw os o Di Lamualoualt, so 48(1) 
North Continental Oil & Gas Corporation Ltd... so... od 02(1) 
Northib’ Arcy-Explorations.Ltd...... 2. .c «22. « Bid aleve, Kanu 20(2) 
Northern Canada Mines: Ltd... ...4.--4.44.4. eid egni mayile oie 49(1) 
Northern & Central Gas Corporation Ltd... . 2... 0.0.08 G8 14.00(1) 
Northern & Central Gas Corporation Ltd. ($1.06 Cu. Cv. Prius. sew. 22.00(2) 
Northern & Central Gas Corporation Ltd. ($1.50.Cu. Cv. Priyic.. 2. 28.75(1) 
Northern & Central Gas Corporation Ltd. ($2.60 Cu. Ist Pr.) oi. 0. 37.25(2) 
Northern & Central Gas Corporation Ltd. ($2.70: Cu:Pr:) 2... 37.00(2) 
Northern & Central Gas Corporation Ltd. (Wt.) 2... ce 5.50(1) 
Northern-Coal: Mines. Ltd... ....4..4. .bh1 aeibsioigxd.® dade. ascent 12(3) 
Northern Gem Mining Corp. Ltd... . 2.0... 0 0 0 Des oe. 4023) 
Northern Homestakes Mines Ltd... .. 0... 00. 0a a Oe 24(1) 
Northern Homestakes Mines Ltd. (Rt.). . . sO. Ge 01) 
Northern Metals Limited . . cus buen aol avai) en ete. (4) 
Northern Nuclear Mines Ltd. ........... 0084 GUD. HUM Ona (4) 
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Northern Quebec Explorers Ltd. 
Northern Tar, Chemical & Wood Ltd... 0.0000. 0) eda ed 3.25(1) 


Northern Tar, Chemical & Wood Ltd.\(Cu. Av Pr) eee 17.00(2) 
Northern Telephone Ltd) (5-1/2% Cu. Av Ist Pr i.e oe. A, oftived. (4) 
Northern Telephone Ltd. (5-1/2% Cu. B. Ist Pr.) 2.0 20). pear. (4) 
Northern Telephone Ltd. (5-1/2% Cu. C. 1st Pr.) 2.0. er es 14.50(3) 
North-Expo Mines Ltd. 0... ne nim 1 nO MORIORAEIE BRD) ores (4) 
Northgate Exploration Ltd... ...........0 05 LL gon Jedi oft 4.70(1) 
Northiisland:MinéssLimited ......4.. (4. (0).bi 28m madre oiiies 12(2) 
Northland Oils Ltd... 2... 00.0% LW ANE O)..bId 260 mada ation 82(1) 
(Notthland WrustiCo. Garuis bat. wn ee ea on oDRE BQ wea citings, (4) 
Nofthlode*Explorations| Ltd... ow on as we a ROHL anwalowted sition 16(1) 
North Pacific Mines Ltd. wines Lal... .... .bid 2iQ &. zoniM wyiie opies’ 37(1) 
North:Rock: Explorations Ltd... 4.0.0 ana ee ow DRE tugs of 2.25(1) 
Northville Explorations Ltd. ~~... 2.6. 0 « whthd Bama oraieayy, oie 06(3) 
Northwest Canalask Nickel Mines’ Ltd... 20). WLaalidé male, oniag 06(1) 
North Western Utilities Ltd: (4% Cu. Pr.). 0...) .) eo ee in 54.00(2) 
Northwest/Sports\ Enterprises. Ltd.. ........ Did. shana Io.cntisiome? + 6.00(1) 
Northwest: Trust: Cons... wna hn en ow nin wee Dossy diese (4) 
Northwest: Trust-Con(PRs80 Ce..A.lsh Rt... . . Df eionsrolaxs, odiss, (4) 
Northwest Ventures Limited......... oe nw ce oth t MoT, taRtlisy 52(1) 
NorthaWhitney Mines Ltd... 0... own eno Ded (hatin), osiigtoM, sonsiest) (4) 
INoreWést:KimiResoutces. Ltd... . 0. an nos wn oy wlth 2RQUAIGIERL af Hiya} sf18(2) 
OiNor-West KimsResources. Ltd..(B. Wt.) .......44~ oL.2eaiM, linia! (4) 
Nouvelle Mining Exploration Ltdi.. 2......... Dil eaciM, esiquaoS auants 10(2) 
Nova Beaucage:Mines Litdisces. iu). 5. no no ee wo eh L 2amAES oh MHROSMR 26(2) 
Nova Scotia Light & Power Co. Ltd. . 20. pu. molqd. 3 ean ss 13.13(1) 
Nova Scotia Light & Power Co. Ltd. (4% Cu. Pr.) 3. 200). eae oe. (4) 
Nova Scotia Light & Power Co. Ltd. (4-1/2% Cu. Pr.) oo eee. (4) 
Nova Scotia Light & Power Co. Ltd..(5% Cu, Pr.) . 2... ea bua. (4) 
Nova Scotia Savings and Loan Co... .. 2... UJ oo ea 15,.50(2) 
INONeMinessLidimitae . owe nen en wn wn  PhheoRIM, ble sng 17(1) 
LesiMinesuN-Q.N2 Limitée . . 26 nn ee en ee GONE TIOGIOR ID. nesoO: Ae 17(4) 
INSIbMarketing Widiit= Mines. LAG. wn an en in we Leotard 3:65(1) 
NadulamaiMines Ltd... ne en een ne ey DES aainsgard nogaiss, (4) 
INumac Oili& .Gas Liduied (CL. Ao wn ek ee lth ARO aupey 12.75(1) 
Nu:West Development: Corp) Lidiiies (o2u....0.5% 4. . 2 gen, tavong 8:25(1) 
INGWinCahalasks., Lisnded (CL. Bid nn we ee wD 2oimeubat, tase baclitss 1. (4) 
NWL-: Financial ‘Corporation Ltdiin.).< .....ynagmy) selene? mval. 2.10(1) 
INJW.P! Developmentsalitd) Ai LET Sos BE ew ee we te tere ok BRL TB. (4) 
NW: T:Copper Mines:Lidiud linwlés Wt 3% Set ase, nay, aebaas 15(3) 
Oakville Wood Specialties Limited (6% Cu. Pr.) 2.0 22 eae, (4) 
Oakwood. Petroleums. Limited .......C0M .&).i tt 2onnoaak 2bgh 1.00(1) 
OBrien |Gold«MinéscHeimited. ga. se oe we ve le we ee be ele ww he Me EL OER 14(2) 
Occidental Petroleum ‘Corporation. . ..b),1. gnisbowl. hic? bewavnene. 12.25(1) 
Ocean: Cement KcSupplies Ltd, . . 2. nw ow we hth CO, HOMIE 29.50(1) 
Oceanic: IroniOre:of i CanadaLitds . 2... ey mw nw oth BOSE Dhow? ouqhyn' 15(3) 
Ogilvie Flour Mills: Co. Ltd. (7% Cu, Pr,). ..... dit .eaui, lpealismey 25,25(2) 
Oil Patch Equipment Sales & Rentals Ltd. ......... 008 800. 1:90(1) 
Okanagan HelicoptersiKidisd:. Lic... .... . Aotontt asa wevi4l, ait: 6:25(1) 
Okanagan Helicopters Ltd. (6% Cu. A. Pr.).. 2... 0 (4) 
Okanagan Helicopters Ltd. (6% Cv. 2nd Pr.) .. 2 2. We oe ey. 11.50(3) 
OkanaganHelicopters’Lidv(Wti)ing. Lake gatipad Begtinny 23. 3.00(1) 
Okanagan Holdings Ltd? a2iada.Lin, (GHGs, Ox. Bak ataialoniel yi sl, & 5.13(2) 
Okanagan Telephone. Company. ($.40.Cu. Pr.) 2... 2. 002. ee. 5.25(3) 
Old Canada Investment Corporation Ltd. ..... 2... 08. c9eip a 70(2) 
Old Canada Investment Corporation Ltd. (6% A. Ist Pr.)i v.12 i0: {| orguee45(2) 
Old Canada Investment Corporation Ltd. (Wt.). 2.0... eb ee, 50(2) 
@livet: Gold: Mines:Lidigus Jad... 6. 0 eo GE LO). Dh Lent aah seidoiedt: (4) 
Ouniega Hydrocarbons Ltd. .... . (29 lal .00.9°C), bit oat aqik sain 07(2) 
Oiiega:Mines Ltdier.Lik.. .. .CTE.RE A WD WO): DIE, Sis gi BOTS 14(2) 
OnacoiPetroleums Ltd. fea... .. + « Dal alangat sittnakt skoda 08) 
OnapingiMines Liditges Dat 2... 2. . OL) 2lsiol. hs zon olan) pa 08(3) 
Ontex (Miningilstdl td. (C1. Bd. wn ww em ni ww mt IOP QOL AORTA 38(1) 
Opemiska Copper Mines (Quebec) Ltd. ..... 20 2 v. eee eee 8.10(1) 
Open End:Mines:Bimiteds............ tt aiollowsl wher 2) okgos 31(2) 
Mfangeroof Canadaktd. ........CA 1.2) dit emilewal liner t eon 5.25(1) 
Ofchan MineseLtdiarieace. co... uaeta), Ai Warsilowol ubars 73k 3:55(1) 
@idala Minesiid= Ge ee pe eee ee 8 simi enoiz.inamneqad ¢ sigesd. (4) 
Orlando, Realty Cotporation Ltd..bi1 2ingisS Dasaomged 22. lagotension. 4.95(2) 
Orofind.Mines Ltd... 2. ww wn ew a ww ORE, BOTS OTIST GHSUP ISL. IIR 13(3) 
OrouMinéesiLtdike. Mines. Lid... caw we es. Dot. Mas ons 20(1) 
Ortega Minerals. Ltd. ....:........ DAL eon Dion?colaeM 3 nideis05(2) 
Orvalley'Gold. Mines Ltd... 21... 04 20m oo DLE. COL DIO) prem, (4) 
OSFclndustries: Limited..: .. 4.02465 04. Pi alaaot ok eh) BEY 4.75(1) 
Oshawa. Grofipi Ltd (CIMA) YA. Sh Pie 2 6 a oe oD eon: Tate 11.38(1) 
Oshawa.Group Ltda (Wt)i i. 2... sn ee DEL eONIAA, ABS DAM GR 1.50(1) 
Odisko Lake:Mifes: Ltd, 2... 4 wan OW a es ADRES ATMA 27(2) 
Otitgold Mining. Co. Ltd... . 2... eee ee ee GDN AON. (4) 
Overland:Express.Lid.,;The ... . . . Out oi h wsuagiio. Se2.0 10.50(1) 
Overland Express Ltd., The ($.60 Cu. Cv. Pr.)... 2.2.2.6 eee 22.00(2) 
Overland Express Ltd., The (2nd Pt. Pr.) .. 6... 2... 5 sees 4.45(2) 
Race: Industries Ltdanibunst. & Mass. Carmcs . 6 6 eDOCS 85(1) 
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Pace Industries Ltd: (Wt.) ... 0.000 » Dh orgalaett, sedan. mrornoll. (4) 
Pacific Asbestos Ltd, ............. Stl BOW Biloxi. 22). niet 1.32(1) 
Pacific Atlantic Canadian Investment Co, Ltdiov. 2. ea ee 4.05(2) 
Pacific Atlantic Canadian Investment Co. Ltd. (5% Cu.'A. Pr.) J. ee. (4) 
Pacific Copper Mines’ Ltd. ¢24 te] .& 0. Pa\)-2) bal snotiedatl. misil 1.85(1) 
Pacific Enterprises Lid... {29 @1 .D .wO. Ba\is 0) -bit smodasial. mort 1.65(2) 
Pacific Gas Transmission.Co, . .. 6 we ee ew wo w Sh OSE OOK -toOyT. (4) 
Pacific Nickel: Mines Ltd... ww ee os « » DR OURS Seed 31(1) 
Pacific Northern Gas Ltd. (Cl]..A.) .......... Devinid aon’ baelel.ct 3.50(2) 
Pacific Northen Gas Ltd. (6-3/4% Cu..Pr.)....... . dad iO beel 22.50(2) 
Pacific Northern Oils Ltd. 22. ik ea ow ow wee OSE baeldres! 07(2) 
Pacific Petroleums’ Limited... ........ 6... - bE ehotiemiqne sho! 31.63(1) 
Pacific Silver Mines. & ‘Oils Ltd. . wn aes ow @ DE ZONE sition nol 06(2) 
Pacific Sulphur Ltd... oo. ue ee ew » DI RoGNe wlan gach. cin. (4) 
Pacific Western: Airlines Ltd. ................ 2 Bat etottielo<d offic 12.63(1) 
Pacific Western Airlines Ltd. (6% Cu.!Pri)esm) ois Selon wen 30.88(1) 
Packard Pershing Mines. Ltd.. ... (79 .00 2) bit eshlw mies. dy. (4) 
Paco Corporation,of Canada Ltd... ... .. ..ti.) 2zsenqeainG. enoee wowed 1.85(3) 
Page Petrolepmiltds. wiz co Blew owas @ ee Oe ee ean weet 1.50(1) 
PaleoyEXploravionsibidoe nse wad asc « oe hee eee uk. wands 15(3) 
Palliser Petroleums Ltd. 0. ee oo BSE Boge. ewihwh: (4) 
Palmer McLellan.(United) Ltd. ........ 2.2... DLE eon yvamidWertholl. (4) 
Palomino. Explorations Ltd.. 2... . 0... « = bid .2gnimeead mil wee *. 2.103) 
Pamike, Mines. Ltd... 2.2...» (20.8). BAD. cosmeesS ail tea Want 20(1) 
Pamour. Porcupine Mines Ltd........... . Bi selieclav. eniniiv. alloy 1.75(1) 
Panacan Resources. Ltd.2 ow nk wn ew ww » «OID cont. oepnused evo) 38(1) 
Panacea Mining. & Exploration Ltd. . ..bi.i..07 sa09 3 wel altoo’ evo. (4) 
Pan American. Mines, Ltd: (1% 13. 22h)..bi1..02 towed ab tight stood ev. (4) 
Pan Canadian Petroleums Limited’ |.+). fi... vowo9 w. wWeild.sitoad 15.25(1) 
Pancana Industries Ltd. . (2% 0 .d°2)..bLE.60 town weit sitooe s 2.35(1) 
Pan Eastern Corporation Ltd. ..... ...02 ss0.k biw.eanivad. aitosZ eval 29(1) 
Pango; Gold Mines sIidis kos ea we eh bw oe ok ee sD eM BO, (4) 
Pan Ocean, Oil Corporation: . 0... 6 we dw so » SO LOM aout 11.38(1) 
Panther: MinessFtGi oe ck wee ae ne She Dod 26 LDR gee ret 20(1) 
Paragon Properties Limited, 2....25.0.02e0h 5% DLE con eel 3.10(2) 
Paramaqué. Mines Etd.. 00. 2 Se ce ee ee AO oem! 03(2) 
Paramount Mining Lid. ........2..« bt) ..moD tnemmolazstl. 2a as 20(1) 
Parkjand=beefsindustries Lids 34.5 b2ou..20 bee & pee o ESRI ee 30(1) 
Park Lawn;Cemetery Company. ..... . -biJ deitsroqoD. Ihisnent?. LVI. (4) 
Pairs Minestbtide'. e820. Pb ee lw & 6 eteerelaveh 14(1) 
Partridge River Mines Ltd... 22 0. oo we ws DE Bot. dogeoD. TMA. (4) 
Pathfinder Resources Ltd... .(.1% 2 20) bolimit asitleiven? bea, alle! 92(1) 
Pathfinder Resources, Ltd..(B. Wt.).. =... . bativaild amwalatss boowadt 16(2) 
PAGNOFNNVE. ok Peer ya aes Oke ok 6 oa ete Keep bled) ine 13.75(1) 
Pato Consolidated Gold Dredging Ltd... .o2vccuneu) Cu ek 6.50(2) 
Patticia,Silver.Mines Ltd... 2.2.4.5 5 0 BE esiloqu?.® imams wise 06(2) 
Paulpic Gold Mines’ Ltd) ........... bil sbesel lo.2@ seni onisast 13(3) 
Pax International ‘Mines Ltd. . 2. (49 2 PT) bth .oD aim wohl. aigbal 01(3) 
Payco: Mines Ltd, ....5.. 5... oid elained & esis@unamaiued sioteS I 05(1) 
Payette River Mines Limited. ......2:.2..3 2. 20) metenoileH: sesaneoll 06(2) 
Payfair Industries: Ltd... ...< (19.4.0 od. Stl etaasieH convened. (4) 
PCE Explorations Limited . . . (a%.boaS .vO a) bat metgnoiieh revanadt 52(1) 
Peace River Mining & Smelting. Ltd... . . (Ws Sil esmavish aseanalt). (4) 
Peace River Petroleums Lid... .:.2:::.i.::. ctd egeihiceH ascent 17(1) 
Peéel-Elder Limited’) 20.2. a WO-0.8) yvasnneD .suedgeish ang: 14.13(1) 
Peel Resources: Ltd? 2 2... .3.. bi cotimenel insriveval ehsan2 bi 14(1) 
Pelangio Larder: MinesiLtd. A 324) .f34 cotaxequa) wertizavai chen bi 02(3) 
Pembina Pipe Line ‘Ltd!i(Cl- AW) ~bid noerequad wmendaevel chanel 7.13(1) 
Pembina’ Pipe Line, Lids.(CL B:): ;.....2.% 2. 2 De esc blends 7.00(1) 
Pembina Pipe Line Ltd:.(5% .Cu: Ist Pr.) .... . .bi1 enmodzeociby). & 48.00(2) 
Pembina Pipe Line Ltd” (6% Cu. A: 2nd:Pr:). ...... .fd-essi. # 25.50(2) 
Pembroke Electric Wight CoMlitd. ......222.. -ed emmaientsd : 27.50(2) 
Pend Oreille Mines '&’Metals'€o.. 82 .....:2-22... Bit conv naignd 75(3) 
Pennbec’Mining Corp.) oS SS 2 Te OP eo 2 sai res. (4) 
Pennington’s Stores Limited’. 2. 2 ts toadeu) eanih aa JO sei 11.88(1) 
People’s Credit Jewellers Lid. ::........22.5 svelte oni’ bone p 9.38(1) 
People’s ‘Credit Jewellers Ltd. (Cl: A); ...... ~ .bicl shane fomans 9.00(1) 
People’s Credit Jewellers Ltd: (6% Cu. Pr.)......... Shi gsniVin 94.75(3) 
People’s Department Stores: Limited 5.:....:..... Bibecsnits 11.75(1) 
PEP Professional & Engineered Patents Ltd. bi) noieseqaaa wised obaet 35(3) 
Peére’Marquette Petroleums Lid.;::2.22...:.... ~Whl 25m onion 03(2) 
Retmoy GaszaccOm Lamited +. os 5 2s bk & CR le cee © Ree eee 38(1) 
Pershing ManitouGold Mines Ltd... .......... .ii5 2teaill saont. (4) 
Pershon Gold Mines4Eid?2o> S's Po. as. os wb eet Bla yalisen 01(3) 
Peruvian Oils °& Minerals: Ltd. 2/2. ..5.2. .. bio eanienbal APs 29(1) 
Pesb'Silver’Mines' Lids Yo Sis... A.D) bod one ewariel 14(1) 
Peterson Red“Wake-Mines, Ltd... ..,....... .1) B12 queen ewadeO. (4) 
Petrofina*Canada Tides) LA 2k es. beam eeee 21.50(1) 
Petrofina ‘(Canada Etéés = ES CP. ss o.. DLE OD greet BE 21.50(1) 
Petrol, Oil’ &.Gas‘Company:Ltd.; The. ...-.. ad ..bi.l.eserqxe fine: 1.32(1) 
Petiomines: Lid... 'S A>... to. 9D DR!) SAT ..bi J .zesrexet-hrsisavé 26(1) 
Petroquest! tds 22° .. ss fad JY bee} dT .. bid .2esnqxehhaehavO.- (4) 
Peyto' Gis Bimited Ae Ase Se. EAS. ©... ee ee 1.87(1) 


Income Tax Regulations 


MEATRONE WLILIES? LLG, “Ye Petar’ te actaet uae temhenaerte ete der ened ee, Ro aD IM .ogend wari: (4) 
Phillips. Cables Limited)... .22.0..20.4% 4 shh -saniMinpeal 4 9.75(1) 
Phillips. Petroleum Co. 2.0... eee me ee Le DRL eon, miGled Wea: (4) 
Phoenix Canada Oil Company Ltd.) 0008. 0.) ph somiMohad : TAS(1) 
Photo Engravers &. Electrotypers Ltd. ......2.:. 2 ..bid2ont. hen 19.00(2) 
Pickel Crow Explorations Limited ..... 4 goni evsL hott. nolia hd w9l23(2) 
Pickering, Metal: Mines Ltd... ce kh abe lovanit wat 01(3) 
Pick’Mines Ltd. .......0. 006.086 004504 Di oD. coinil salen ws! (4) 
Picton Mines *............ Did moerdaxa: pai ean Logit roliiit walt: (4) 
Pine, Bell: Mines Ltd. ..........4% 5% % DAL 2oniM asgited ), inva wah 13(2) 
“Pine. Lake Mining Co..Ltd.. 0.0.0... %. DR) con bled diomwat 13(2) 
Pine: Pacific Mines:Ltd... 0... a ee RL obo eilesest wel 18(3) 
Pine, Point Mines.Ltd..........%..0844% bid casi mui getsis 24.00(1) 
Pine. Ridge. Exploration Co. Ltd... 00... .../. 4 ..DhI .2oniM. sabratinyd wast 13(2) 
Pine: Tree Explorations Ltd. ..........4:.%.. Datimid 2aniMissiavnrd wat 15(1) 
Pinex, Mines: Ltdov 0. oe ee ke oe OO. OomNGolss fe) gansbiverd we .69(1) 
Pianacle Mines Ltd... 2... «4... Potion zon nslesh asdeuQ wat A2(2) 
Pinnacle Petroleums Lid. .................4 .bhD29n ivi. ble boaw, OSL wih 44(2) 
itchvem: Mines Lider en wi bn eae OS LAO eROBION Ted cacwwF 01(3) 
Pitt Gold. Mining .Co. Ltd... i ee ee DEL ypok aolense west 04(2) 
Pitts Engineering Construction Limited, C.A.... 2.0000. mi. want W4113(1) 
Pizza Pan International Corp. .... 2. 5...08 HM oinerl, istic mot walk (4) 
Place Gas & Oil Company Limited .. . Satintt vanunesdl. aiaigeial + 1.00(1) 
PlacemsDevelopment Lid. .....205262 05 2s Sb Resapesed ip 25:50(2) 
Plains, Petroleum Ltd)... 2. ee es DD eoniM, foals W wal 27(1) 
Platean'Metals Ltd... oe ee ee ee ee DIE Bone nemnilliaw 331) 
PlenowMmesiLtd= 2... Sk ee Pe ee 2. Betti beliD hoy wot! (4) 
Polaris Mines Ltd: ............0.668.4 6 DLE oD sad leusaunéipisseil 05(2) 
Polcon Corp...) (IDA. 2 AD. PED) .bId 20D las @ teudawaie- sine.3.00(2) 
Polypump Ltd... . OAT so [Rel wnivROW, on a »2/2:53(1) 
Porideray. Exploration! Co. iLtdo:)) . Gotieni) yneqiioty gnivkeYe stiW-orn: 1.15(1) 
PondernOusahtds ec ehes «Pe eee ett eae SEEN it gant JHA [exor68(2) 
Populanindustries Ltd). 28... ee hak ee 2h ent cole fs 1.50(1) 
Port/Arthur Iron'Ore.Corp.. 2... a keke eR ees (4) 
Portcomm Communications Corp..Ltd.. .... ... . hetigit eaniM mid iodo 75(1) 
Portcomm Communications Corp. Ltd. (A. Wt.) . 2... es dori. (4) 
Port /Dovet'Gas'& OilLtd.. 2.2 eae ek ce. chides Isdosive (4) 
Portfield Petroleums Limited. ..... . hotiemid trsmiqaleved) & enini aeeell 10(2) 
Portland Yellowknife Gold Mines Limited ... . 2. wuss loo. (4) 
Potter DistillemessEtd.2 sok ae eee eR SKS A ok RR ase 3.50(1) 
Power Corp..of Canada Ltd... 2 oo. oo. 2 BL iD. D asniMe.ol 5.50(1) 
Power Corp. of Canada Ltd. (4-3/4%.1st Pr.).......... .th) 2eniMn 28.38(1) 
Power Corp. of Canada Ltd. (5% Cv. A. 2nd Pr.) vc.) eon 8.88(1) 
Power Corp..of Canada Ltd. (6% 2nd Pr.); ......+. ..biesai hak vi. (4) 
Prado.Exploration Ltd. ....4....%.%05 5% Jean -blop. ana 1.12(1) 
Prairie Oil Royalties Company Ltd... ........... Dt asciM oa 11.75(2) 
Prairie*Royaltyorc. ct ete en ee be ek ee Re DR soni heer, (4) 
Prefac)Concretey@o. Lid, ...2.420.i.h 288 22 ob pani edase 1.45(2) 
a,Gie de Béton Préfac Ltée. 2... 2 kek ec BotitaidesnilVy me: 1.45(2) 
Premier, Cablevision Limited... .......<8 &2.2i2e4. 0mea Oy 10.60(1) 
Premier, Trust.Co., The (Fully Paid) ..........2.% . kb esath '. .340.00(2) 
Premium Jron’ Orés; Limited’. J. .....8.2% 4 ocDLR eoviealesd. xat 1.75(2) 
Preston\Mines,; Limited’. ..5...:5n0.25.2262 0 Di eonienbabor 6.70(1) 
Price Company Limited; The”... .....%. .  . Rollei noowiorss A Ke 7.25(1) 
La.Compagnie Price Limitée: ........%222%. botievid eoniM bios 7.25(1) 
Price Company Limited, The. (4%.Cu. Pr.) ..........DidaeqiM 3 50.00(2) 
La Compagnie Price Limitée (4% Cum. Priv.) .. 2... 2h. ecco 50.00(2) 
Prime. Potash Corporation. of Canada Ltd... . . ..biT.25@iV. saqel). aunw! 03(2) 
Primer Group Minerals Ltd. .)............ Rete aeniM onmosiel 09(2) 
Probe .Mines’)Limited/ 22 ..2'.. 2 SS... 3% < ba eon edn 20(1) 
Proflex Eimited, S225 ......4...4 0M oD. 2coieadsA-nsanamAd 2.20(1) 
Pronghorn Petroleum Corp..Ltd.. .. . .8id sweied sh host msanourl. to, (4) 
Proto Explorations Lid... ......... ..Bi.).eleloM owl odainentA, rit) 15(2) 
Provident Assurance Company, The .... .c1oD Jiswdoosl weahana. dnovl (4) 
La Prévoyance Compagnie d’Assurance |. . 25... . . Di acct lsodhor! (4) 
PIOVICOMNC Retna aks oS. ok ee ee ee 4 oO RO geibane en 6.75(3) 
Provinces & Explorations Ltd... (29. «3 .29\1-2). bE eiO.nsibsasD. ane! 22(2) 
Puma Petroleums.Ltd................ .Aid ganiM umesdebloD. dho! 84(1) 
Puma Petroleums.Ltd..(A. Wt.)ntl. noiiemnqinD 260 ok WO JainenituoD. diol 48(2) 
Purdex Minerals Ltd) .. 2... 20.2... Sth enotmalexd. vmA dhol 01(3) 
Pure, Silver, Mines Lide 2. 22... 252% 24 5 tt ese eben’ » 91218001) 
Pyramid Mining Co. Ltd... ... . bil settisiomeD.esd dans? & menthol 31(1) 
Q‘Broadcasting( htd. \(Gl.vA.po.i2) Did eolieswewl.2zsD aves? & mer 5.00(1) 
Quadrate ExplotationsoLtd?. 0.12) Dit wotinetieD gant Inns a mod ~.02(3) 
Quatsino Copper-Gold! Mines Ltd) 51.. nalisnoqael).esD ieume? & madnol 11(1) 
Quebec Antimony MifiessLtdit.22) tt.) savmoqwd.cs Jeunes? s A, srverityo) 24(1) 
Les Mines d’Antimoine du Québec Ltéev. eyed bin oe. paint 24(1) 
Quebec Cobalt &. Exploration Ltd. ......... utd zen. tea. marioi55(2) 
Quebec Explorers Corp..Ltd.. ........ bth noO.gnind. nse), metho) 15(1) 
Quebec Gold Belt Mines Ltd. ........ .bit 2aniM eadsteantoH, mrednal08(3) 
Quebec Industrial Minerals Corp... 2.00) 2. on ook wamoH. modnoy. (4) 
Compagnie de. Minéraux Industriels du Québec . 2 bu eee. (4) 
Quebec Manitou Mines Ltd... ......... 0%). i 2onibt asalauM, avert) 12(2) 


Schedule VII — Publicly-Traded Shares or Securities 


Qhiebec>Mattagami ‘Minerals Ltd.- 0.0.0.0...) beter eeeubal Jute 25(2) 
Quebec Sturgeon River Mines Ltd............ bpF-28D a iO easdak 10(2) 
MelcbeceNelepNONe rene ast hal chat ot a oath te DBE BaP Sate fH s113.75(2) 
La Corporation de Téléphone de Québec ........ 054 agitejard . 13.75(2) 
Qpebec, Telephone (6:1/5%, Cu. Cv. ‘A, Pr,).. . . -bi.P foadesY weal ; 14.00(2) 
~La Corporation de Téléphone de Québec (6-1/5% Cum. Gam, AnPrivadii2.”. 

HOE rnc ee re thse ee ll ahd Oe NI J sishsitt. neil 4.00(2) 
Quebec Telephone’ (5% Cu. Pr.'1951 Series). 6.0... . 6. . betiad ? die 5.50(2) 
La Corporation de Téléphone de Québec (5% Cum. Priv. 1951)... HeS-50(2) | 
Quebec Telephone (5% Cu. Pr. 1955 Series) .. 6... yd ward ons 13.25(2) 
La Corporation de Téléphone de Québec (5% Cum. Priv: 1955) . # .4913.25(2) 
Quebec Telephione'($% Cu. Pr. 1956 Series)... birt siszanifl. wid aeuli2. (4) | 
La Corporation de Téléphone de Québec (5%: Cum: Priv. 1956) ED seule. (4) 

Quebec Telephone (4-3/4% Cl. Pr. 1965 Series)... 2.2. anil -vyio- 12.50(2) 
La Corporation de Téléphone de Québec (4-3/4% Cum. Priy.,1965) 20.00... 

2.2 va gsr dire leroy eg GSpot ae emp nan ap ROMA Ms os oe tie oll, coat a Jota 1912502) 
@uebec Urantum’ Mining ‘Corp, eae iM Woot aule 18(2) 
@ueenston“Gold’ Mines Ltd? Sse eo ee Ed Sand stisblie . .20(2) 

5) (QuejorMiines Lidl: CoV: Sere i BOs 2 dee ee DE asa! Suns idk 04(3) 
BQuest- Yellowknife’ Mines Limited -. +.) oo so Bal shad. oaiateisvii 01@) 
Quilchena Mining’ & Development Co. Ltd... .. . ut zenith jit veull2. (4) 
@uinte-CanhinEmited ee ee oe we EMD Beh Geller 1.95(2) 
Quinte-Canlin Limited (Cl. A.) .. 6.2.00... 0. { eonlbA- noxes10 Mix 2.00(2) 

PROPS Pele etree Sete te ot A! So See earns a an 11.25(1) 

BO ISER Dicer cae ait atl ate SRE Coat) (Oe GEE qolersG gisizip 11.25(1) 

yehhackla River Mines Ltd... 2 ws a bEE OD ahi Sebi ssvli 06(2) 
Rackla River vunes etd (RE) 32 oot io on oot oR BSeE MM bisHe seliz (4) 

ORadex* Minerals td en le GI Ad coat dann ME disin= asvll 08(2) 
Radex-WMinerals Ltd (Wt) ee a ee CE AO OR? Bee HISHe AguliZ. (4) 
Radiation Pevelopment’Co. Ltd... id Bet -2ebicie 3.50(1) 
Radio HilleMines Co. Ltd... oe ee CLE Se dae Adie. (4) 
Radiore-Wraniumeviines Ltd: > 58:74 + 2 8 5 2 ee ees pi ici iee itrecuale 25(1) 

jaRagsed’Chute Silver Mines’ Ltd... 7. Be... Bt Palogisev lie anil: (4) 
Ramada, Resources td: ot Sole oe oo os BLE eri bishnst® sete. (4) 
Ramblersexploration '|Co; Ltd. oe le Be esr am? ene: (4) 

CRamid“Intermational td's). oe ee ee oe BE Boni diene 18Gb 24(2) 
Ram'Petroléums Etd)-" 2: Oo. GA IDY RP ebhneibat bdo on. 641) 
Ranchena Mining Co.Ltd) She. oo OLB { DY bet ssiveosbrt Sdavrevle 082) 
Ranchiniens Resources Ltd so. Ss. SS ool Meee DEINE? acoedate 60(2) 
Rand“Matartic Mines Ltd? O°: 0. oe oe ee bem 21052 -Aeoveme 02(3) 
sand ResOUrcesT Limited 4. ft oo fit Se ee DanRaeL Dae 53(1) 
Ranger Or (Canada) Limited © 1h te eee wae hd Woke c sc 13.75(1) 
antke@r edi Zatlonele Uta ect 0 ot ne ors eet ne SE: OMIA ts 22.13(1) 
Ranney. Gold’ Mines Etde Vo ee? os oo ol eln enaatEOD HO yield. (4) 
Rapid ‘Data Systems & Equipment Ltd. ...’...). Ski gnéaiostinnsd + »4.50(1) 

Rapid Data Systems & Equipment Ltd. (6% Cu.Cv. Pr.) ee i. 5.25(1) 
RapidsGrip & Batten Limited’ oo. eo! Boieehy alsin ost 5,00(2) 
Rapid: Grip & ‘Batten’ Limited-(Cl. A.) bt (pSdaiY sis 7.00(2) 
Rapid hivem Resources bd ah wee ee eae iJ. can blest vet sigh 06(2) 
Weawhide WU Mines Lid. 2% oso beth PE asitewbn! floaters .10(2) 
Rayfield’ Mining Col. 2659 jad. sh SVEN? ). balieiick abigesibrd lsas2 wisely. (4) 
Raylloyd Mines & Explorations Lid? .2). 0-2). oh. + ariewhul sor 2.yeiar20(2) 
Raymond Tiblemont Gold Mines Ltd.) ). 5 0). usin aoe ee owe eles 02(3) 
bRayore Mines Etde te oo vos oe eo le hd SbpagO to wel W 16i5h 40(2) 
Rayrock Mines Limited «5 6525.2. CIS iif shras’} to daw. 1,15(1) 
Reactor Uranium Mines Ltd.............0. {-agithtioad. ule W ais 15(2) 
Reader’s Digest Association (Canada) Ltd. .... 2. 05) se Sas 7.88(2) 
Sélection du Reader’s Digest (Canada) Ltée... 0. eu ee. 7.88(2) 
Reauyfoods Vids ee ae ce pee td goniM BreuO is 1.88(1) 
Realm’ Mining’ Corporation Limited. oe Se ee OL AM. (4) 
Realty Capital"Corporation Ltd’ (Cl,-A,). 0. 2 i hd aeieienal. 3.40(1) 
Realty Capital Corporation Ltd. (Wt.) . . . 6.0.208% Piss. saad fiibwer 85(2) 
Reco’ Silver Mines Ltd. ee oe we yo -botiotil. oie ayadol0(@2) 
Redaurum Red Lake’Gold Mines’ Ltd, o-oo ee eee ole 2 Bohd Sete. (4) 
Redéoat*Mines Ltds">.... .. gadaut) ub Mréatendend’? ob! aleiandd. StSisae. (4) 
Redcon Gold Mines Ltdes Met et eo te ee ele e 2 ONE BIOES 03(3) 
Redhill investment Corp. Eid". Fe eb pele ye eel nel vl eda JOG 4.75(2) 
Red Metal'Mines td. ov ol oa oe oo ops DLP eonsiolaxc snip 06(2) 

: Redruth Gold’ Mines Ltd’. {oc si¥ sh aug sonasuzed.'b dinenqe2 Sihpbifo 02(3) 
Redstone Mines Lid! 3 oe ee eee Ub Insmigeleved. rbsno! :32(3) 
Reed Shaw Osler Limited>*)'S*. 23. wo - Dad aoe alli ands 0 8.75(1) 
Reeves MacDonald Mines Ltd. . .(.4%.4cy 02.03) Jbl 2sisiaubal. sllivas 1,00(1) 
Regentbranch Holdings Limited... .......-2- 24555558445 2,25(3) 
Reichhold' Chemicals (Canada) Ltd... 2...» ative dao) stat  9,00(2) 
Reichhold Chemicals (Canada) Ltd. (Wt)... 2. 6b). cee be eG 2.75(2) 
Reid Lithographing Co. Ltd... . ..- . 24 bi - miuetotiel otis) ms 10,13(2) 
Reid Lithographing Co. Ltd. (6-1/4% Cu. A. Pr.) bd iO. noineh ns 41.13(3) 
Reitman’ s (Canada) Bide. 2 iv fe fe et ee) DLE sda’ oitised. 19,13) 
Reitman’s (Canada) Ltd. (Cl. As)i oe eS Bid oie ease. 19.25(1) 
Renold Chains Canada Ltd. (Cl. A. Cu, Pr.) 2... Ssjeileg a Wee (4) 
Renzy Wines Ltdt yen sie vicicie vie ese ntee hid alsienibl. roienss: .43(2) 
ReproxcCorp. bt, - to cie eee Cie oa say ee re vey eos Jno 1,70(1) 
Republic Resources Ltd. ... 6-622 2 ee oe) Riel owl love t HeieGd7(2) 
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Sch. VII 
Revelstoke: Building ‘Materials... 06... De eit >. sosoriaect 14.75(1) 
Revelstoke Building Materials Ltd. (6% Cui Pr.) 2: 6.0). Shas wad 15.00(1) 
Revenue Properties’Cov Lid... oo) AD. bellinsvidl. cogetered ine 71(1) 
Rexdale Mines Ltd eo oo dasinel2 gaRieeviGe siagsamoD Ba. (4) 
Reynolds Aluminum Co. of Canada Ltd. we 3/4% Gin lstiPe as jont 64.75(2) 
Société d’ Aluminium Reynolds (Canada) Ltée (4-3/4% Cum: Priv.) 14 vce. - 
pCR CRO a ar Oran rartath tan ee EEN eee ee ERR ee Mee, tr... 64.75(2) 
RHP. Canada’ Ltd. (Cu, Pt. Cl: Ado... betimid-vanareoD & Mowbras! », (4) 
j¢ Rhyolite-Rouyn Mines Ltd... ee Sia ly batidel! cloet isan? (4) 
sRichan-Explorations Eimited so Pey S es 2 a 4D -einpent 80(2) 
Richelieu! Vaudreuil: Farms Lids... 2... Bt? aroltex axa oiiosh mez 2. (4) 
ORichfault°Explorations Ltd...) . .bEL noe munondyiol Mi aabul ne2. (4) 
Rich’ Group Yellowknife Mines Ltd... .......'.'.. «bid aaui Sosien 21(3) 
Richore GoldeMines" Ltd ss thi a oe BD Bene Mi stole. stand: (4) 
Richwood: Silver Mines ‘Ltd. 6 oa a a ew be 2 on Bhar 2.10(2) 
Ridgefield Explordtions [itd S oo 2. we rw a ) DLE Saat. e ahmee: (4) 
Riley’s Datashare International Ltd. . . ws.) eaten Tak sqicilh oust 1.95(1) 
Rimrock Mining ‘Corporation’ Ltd... De seni BION) swat 50(1) 
Rio-Algom Manes Etdy 9%. oa et Bd OOF sinlanson® pes 15.25(1) 
) Rio-Algom Mines Ltd. ($5.80 Cu. A. Ist Pr.) 2... 2. kd oes 75.50(2) 
RiovPlatassilvem Mines Ltd. © Pee ee eee eaten te.) SE onene: 07(3) 
Rio RupununisVvines Lidt fo fo ee oO Mineo & Jul. mavradoinada 01(3) 
Ripley Intemational Lids he se el OE RE BO: 3.80(2) 
IRiverside* Yatus: Lid st 6 ot lal cole ole oie ots eo LE elien tions? xe 2.25(1) 
Riverside: Yarns; Etd(Cl “A? Cul Cy.. Pr.) 2.2.) bi oni fete stl 2.75(3) 
Riviera ‘Industries, & Resources Ltd......... .bh3 1G. esl dssv? sansve 22(1) 
Robb Montbray Nunes td tt Set a eee te hovieni P ottoyve) 016) 
Robert Mines"Lide ne ne et Rd Srl ee B cain f sibas50(2) 
Robin Red Bake ‘Mines "Ltd. ooo le wl a we oe OEE Bali f tabinnds 50(1) 
Robinson, Little & Co,Ltd)”. Sd Dy UM A batiosid sabi 37.25(1) 
hy (Robinson, Little ’&°Co;"Ltd,-(Cl.. Adnd x0 wD. Dy Mt batiasid rabbi 36.75(2) 
GRocket "Mines Mimited es ow ola pe le a et CORE ROPaU bE 08S 18(1) 
yeRockland= Mining Wty ee ol ye tele pit atte Che DRA RSET: 23(2) 
Rodstrom, Yellowknife, Mines Ltd, oo a we ow ow ws DONTE Reni 071) 
©.*Rokon Mines Ltd. ...... siaet a plat wad Bie lal op tn ihe Wao IC SE SdO0. 29(1) 
Rolland: Paper.Co. Emmited (Cl. A.) .. ... .bit sect aentsguadidD + 3.10(1) 
Compagnie de Papier Rolland Limitée (Cat. A.). sani) ee oes 3.10(1) 
Rolland *Paper'Co. Eimited(CL"B;) 2. ated alist 2.75(2) 
Compagnie de Papier Rolland Limitée (Cat. B.)i. 2c veces 2.75(2) 
Rolland Paper Co. Limited: (4-1/4% Cu. Pr.) on oe aero ee. (4) 
Compagnie de Papier Rolland Limitée (4-1/4% Cum. Priv.)) 0... so; F 1008. (4) 
Rolling “Hills ‘Copper Mines Ltd. os. oe BIE Imes Lge @de0 34(1) 
Roman Corporation Lid. ............ fi ee ole Sa ashpenbal 6.10(1) 
Romfield Building ‘Corp; Ltd) Pe 2 Py bet 80 modeist pine. (4) 
Ronalds-Federated etd ee" Ss we eo. balietid vasqmcl bas 2 13.50(2) 
Ronnoco“Gold Mines Ltd es el ol OD nenent. saint ineodssd. (4) 
Ron Roy Uranium Mines ‘Limited’-, 7... . Bh .eaniM. 1sdaqo0 .yaws -42(2) 
Rose Gold“Mining Co, Ltd. oe ee el DE GODT ewes 11(3) 
Rose Pass Mines idee. i. CT A VD toy bid o0SediuM .ysywes 25(1) 
Rothmans* of Pall-Mall-Canada Ltd... ... 2 {28 y bri asoD-bivM vs 16.63(1) 
La Cie Rothmans de Pall Mall Canada Ltée ... 2... ee) gate. 16.63(1) 
Rothmans of Pall Mall Canada Ltd. (6.85% Cu. Ist Pr.) 26 nuied. on 82.50(1) 
La Cie Rothmans de Pall Mall Canada Ltée (6.85%: Cum. Priv.) . >... «82.50(1) 
Rothmans of Pall Mall Canada Ltd. (6-5/8% Cy. 2nd Pr.) 3. 228. 19.88(1) 
La Cie Rothmans de Pall Mall Canada Ltée-(6-5/8% Conv. Priv.) \. .-.019.88(1) 
Rothmans of Pall Mall Canada Ltd. (Wt.).. 2... 6. ob. @ oot oe 3.50(1) 
La Cie Rothmans de Pall Mall Canada Ltée (Wt). 0) i coe 3.50(1) 
Rouyn" Exploration itd oo oo eee ee oe eee) sited ee oe Roe) IO 07(1) 
Rowan Consolidated Mines Ltd. ... 2. 20. eal as IG od I desta 02(3) 
Roxmark Mines*Lid’ flr. ful ae ee ed ot ol DAE ganttivf sale ross 04(3) 
Royal/Agassiz. Mines-Ltdo eo el el ol els Dy GOP ese Mi giant 28(1) 
Royal Bank of Canada The’ eee ee Sb ci i vem 29.50(1) 
RoyalCanadfam Ventures tds oye gel ea cele ve eta une . » 1,021) 
Royali@akeMairy Wetdsa(CUe se) erect eer bi] zneiieiolaxs nic 12:75(3) 
Royal! Oak Dairy Ltd (CI"B.) oe oe ee oe bi. einioinist sonwene. (4) 
Royal’ Trust 'Company,. The, 0. #72262 Datinild soni nor 37.50(1) 
Compagnie Trust ‘Royal: 2. ee id aera agit, 37.50(1) 
Royal Trust Co. Mortgage Corp., The (5% Cu. A. Pr.) co. sh) oae. 14:25(1) 
RR Limited Sete ee eet oe eee! Leer 5,00(1) 
R.RD “Limited (WEY sib Se eee ee. obi esail wolne Lobisn 50(1) 
RG Rimitedsees Sel AD) bono shang Dd 3,10(1) 
Rugged'Red Lake Mines Lid’: {29 .vO..0 Mahiee) vk id .2insrmmesvanl Hert 01GB) 
Russel Holdings Ltd) ee we CO) bd ainoenesyval I 1,08(1) 
Russell Foods?) VyOree AES) Ae eh ob wg fe CCORGMTOO Cy fore (4) 
Russel [td®;Hugh (Cl. As). ee) Ge YEe aot 9.00(1) 
Russel Ltd., Hugh (6-1/2% Cy, A. Ist Pr.) 2. 5. shee aia as 20.13(2) 
Ruttan Lake Explorations Ltd:......0...5-... bid 2eniM ca. 37(1) 
Ryanor Mining Co. Ltd. 2... 00 ee eee eS DD aoee aobiek! Sites 14(1) 
Sabina Industries Ltd... . os: =. be tT sbeasld too) aasilliW-are 2.35(1) 
Safari Explorations Limited...) 6.0. (v4 eGete te oe ee 23(2) 
Saint Fabien Copper Mines Ltd. .... 6 sb See ge 07(2) 
Saint Lawrence Cement Co. Ltd, (Cl. A.) oo 2. eae. 36.50(1) 
Saint Lawrence Columbium & Metals Corp... 2.06 2s). a? siode-oles 1,00(1) 
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Sch. VII 
Saint Lawrence Corp. Ltd... ee AM, gril oping 21.00(1) 
Saint Lawrence Corp. Ltd (5% 'Cu.JA0 Pr.) 1. asain, gapbling! ayo 63.00(2) 
Saint Lawrence Diversified:Co. ..... %.......% >. + Dd, OD eaifignony quneens 65(2) 
La Compagnie Diversifiée St-Laurent ........0..... hi gon alphas) 65(2) 
Saint Luci Exploration Go. Lid >) .ty. sysme) ta SO onimaht abipays) 16(2) 
Saint Maurice 'Capital ‘Corp:Ltdi).) isaac) eying sd muinionl A .b, sane 70(1) 
DAMISOLh WIEN IST Meet emt. Ss, 12,2. oe sis, 0 a er EE ate, WMI ao 02(2) 
Sandwell. & Company Limited ......... {-4.42 J9 92) bid shop) 5, 5.75(1) 
Sanelli Pools: Limited (Units) ..........+.. oh spo ovuns aio 45(3) 
Sangamo: Go, Lids. i ee ee DOT enone ad 14.38(3) 
San Jacinto Explorations Ltd. ............... Did aed iigexbusy upifateis 09(1) 
San Judas Molybdenum Corp. Ltd.........-.. ci aaa Musiig 40(1) 
wantacksMINES#IEId® sSeeaeiuin % wn Sate ES awe f, Quo) ater: (4) 
Santa Helena Mining Ltd... cnn on no eoRE, Hiv stops 20(1) 
Santa‘ Maria ‘Mines! Ltd). fi. a+. oes os se 1 ORE, Fee Loo wae 31(1) 
Santa’s Village Ltdiit. en ie Ae won we SR ONG Hlor 10.00(2) 
Santiago Mining & Exploration Ltd... 2... 0. ee eb. (4) 
Sapawe’Gold Mines Ltd)... «th aolieiegie? gain, Aso 03(2) 
saratoga Processing Co: Ltd.. 6. kw ecg ots ne oo) ee SE OTA: 4.40(2) 
Sarimco Minés Ltd)... ....... (a9 fl A nO. 08.04) Bid esa oroni Asal 02(3) 
Sarnioil (tds, Wa cme ae te ve Be econ Genes OM a TS ast: (4) 
Saskatchewan Trust &- Loan Co... +... 2 6.5 > whl Sap enue Gia, (4) 
Saskoba MinestInem). oA ne tn ee en Ole (ROREMAOT Vala 34(3) 
pastex PetrosMineérals Ltd... <n win an) ns mn oe ee eB. SUIAISee 07(2) 
Satellite Metal Mines Ltd. ....... .. (v4.49 .uO..A, JO). Ea sion? shivieve 06(1) 
savanna Creek Gas’ &.Oil Ltd. ........ soi) eases. 3 eormenhol, avai, (4) 
Sayvette Limited... oScS in dk ew ches. SR Deon oe 4.70(1) 
Scandia: Mining?& Exploration Ltd. ...... 0.24405» ~ dh, 200M Tada 11(2) 
Schneider’ Limited, JiiMe 6 avin win wn «nin « bd 2ST, one best: 11.00(2) 
Schneider Limited, J: M. (B:-Cu, Cv. Pr:)...... il 02. % Sie neni 8.25(1) 
Schneider Limited;-J.. M. (C.-Cu. Cv. Pr) A 42) 51 0. Sel senior, (4) 
SCHOM INGUSHIESEINCHM., sels hoe) cos 6 eee vel rte ae me AS He 10 0c Ue 5.50(2) 
SS CUTS LAL ETITUC Ce me ran Mety as vee Ne orshre 09) Ge fot cs Lk oe es PDE iy! Dry) 53(2) 
Scintrex Limited... nn. an en cus eOh 290M Shino mone 2.90(1) 
COPE RESOUECES LEG yore ae Hore sey taltes foie Seer qeren 28 lest RE 13(3) 
Scott Chibougamau Mines Ltd. ....... .GA JQ) Ratimit oD sage Saatio! 01(3) 
Scottish & York Holdings LtdA Js). amin bretind soinet sh singed 9.50(1) 
Scott-LaSalle Limited). 0... ..5~ 4.44 JQ Rotini of ssast Dap 9.13(2) 
Scott MiseneriSteamshipsiitd)a 1), aad Haslion soiged of sianad 2.50(3) 
Scott Misener Steamships Ltd. (5-1/2% Cu. Redeemable Pr.) ....... 7.50(2) 
Scott Paper Limiteds+4, 01s) SPRL -P) olin t belie yorqed sb-singr 18.50(2) 
Scott's Restaurantitdy, wana. 5 54 w« hl 2a asqaq0) 2iH-e 15.13(1) 
S@UtIndustriessLitd? wn. 6G. Pawn wn nln « SOE BOieReRIOD. res 1.75(2) 
Scurry-Rainbow. Oil Limited........,....<. 0M so gable. blo 16.25(1) 
ocythesvand'Company Limitedy% o2....% «4a. % OI) Poleebeteh 16.00(1) 
Seaboard ‘Life ‘Jnsurance Co... 2... wn ee ahd BOM Died. oson 2.00(3) 
Seaway Copper:Mines:Ltd.. ......... aia gant, mil), wos, 20; 83(1) 
Seaway: Multi-Corp: Ltd. 2. ce en Rh OD SoM, bien 4 8.00(2) 
Seaway. Multi-Corp. Ltd. (Cu. Cv. A. Pr)........ dal eomiid 2nd 4 5.88(2) 
Seaway Multi-Corp. Ltd: (Wt) ...... did sbensD TM Hei te anaunrtio! 94(2) 
Seco-Cemp(7-1/4%). ...«.« Sl ebaoe He, Uedl-eb eaamiies « 10.31(1) 
Secondo Mining Lidaawel, 0.2,99¢8.0) LL abang) JM Wed to eoensdio; 10(3) 
Sécurity CapitaliCorpy Ltd?) BD shane? Ua, Wns ch eeerdied aif 3.90(1) 
Séemar.Mines: Ltd. (a9. Rok..v 2) soe\0-6).. RL ahans)) Hei Ved Je ena; 25(3) 
Seldore-Mining*Company Limited’! .shyns.) sl, Yas op enaneied efi, 40(3) 
SelectiPropertiesiLtd. ... ......43W). Ri ebans? [eM iste conn: 2.45(2) 
Selkirk Holdings! Ltdo(@l) At)V.) st\l shan. fieth, isd ob wagmdia® 5 17.00(1) 
Senior'Gasr& OiPLids Wo. Bw ee ee RE ON MIOIGEE mas (4) 
September Mt: Copper. Mines Ltd. ....... . it eau helabijoe@) mewn; 10(2) 
SetonsLakeMines Ltd: 42% £25. GR aw en he» RL, (4) 
Share:Mines: &-Oils Ltdi's..45.%..08 0%... . «it anil siesesa. gto! 12(1) 
Shasta’Mines*&OilsuBtd..s. $84 ...5.5 06% 981 ARR Je anes. iRieo, 50(2) 
Shaw) Limited \1MB.4. Sele.08,. 6. ws da eee Renee Ae 5.88(2) 
Shawmin\Explorations. Ltd... ....% «0.0. A JQ) Did eG eo layed, (4) 
shawnee Petroletms-Btdiee. .<...<.". 55% «eh IBS yet de evo! 09(3) 
Shawnex.Mines Limited th. .« <4... 00. « ahh RR Len, dave) 15(3) 
Shaw: Pipe Industries! Ltdt4), (2.84 nn nn a. we YOR, eT Storey) 8.00(1) 
Sheba. Copper'Mines. Ltd? +A. Wi ot). aT, . gio? egogneM wad) sen P lege 22(1) 
Seba, Mines#tdyme Gran Linycs. 6 wn nk a es, SR DS ee 04(2) 
Sheldon-Larder’Mines:Ltdiaem, Rates. Wi... a TD ation 07(3) 
SHelii\CanadayLimitedi(Gle ADk. kw kw nw Rin wen kn nen SORERCEr 37.25(1) 
Shell Investments Ltd/(5-1/2% Cu..Cv. Pr.) .. .b}.1 25001) sale, Sei G: 37.25(1) 
Shell Investments Mids (Wie UG. 2 aww canna RORY 17.00(1) 
Shell“Oil ‘Company? 1205. k wx cans Ao mR AUR «ek Ee (4) 
Shelter: Bay Mining’ Corp. 2h... ....0.5+45 bA02) Agar aad teses: 21(1) 
Shepherd: Casters Canada Ltd... {29 hf .4 8 O10) deol ot ie: 4.00(1) 
Sheritt-Lee:Mines Lids ¢ «4h... ..<<4..~ Dh aapieigiqns, 23a f pW! 28(1) 
Sheritt‘Gordon*Mines Ltd, . 0... .. 5.05 5445.5 cht QO, MOU, 3 15.13(1) 
Sherwin-Williams Co. of Canada Ltd. ....«.%... Bb 2aneube] | 13.50(2) 
Sherwin-Williams Co. of Canada Ltd. (7% Cu. Pr)... ee. 89.00(2) 
Shewan-Copper.Mining Corp. Ltd... ... . 02.268 sqq0 asin Re, (4) 
Shield Development Co. Ltd., The 4.4.03) B84 22. 1nesD gato) jae 80(2) 
Shore-to-Shore Corporation Limited . 2.0) eb, 3.50(2) 


Income Tax Regulations 


Shully’s Industries Limited... 5.6.6. OE AUP RRR IE Op 4.75(1) 
Siebens. Oil & Gas: Ltd... ». 0. ew PIA. AO) Fayiyt, MOSg UNS SoG 9.00(1) 
Sietra\Empirée-Mines Ltd... 6. 2 ei en a ee 1 OID 23g 1.50(2) 
Sifton Properties Ltd. 2-055... >. S9G0UY) SP SRORGaas, 9b TOUsTORIO, 3.60(2) 
Sigma Mines (Quebec) Ltd: 2.0.09 04 A BAY GM AD), SipRgsals 1.924 3.75(2) 
Silbak ‘Premier Mines’ Ltd? S20) S20 22 agenggle |, yo, Fon pipgrp.? B; 09(1) 
Sileurian Chieftain: Mining Co; Ltd: +... nee een en we 09(1) 
Silknit Limited... 0+... (OFS. CE A ee), onoigals fos 22.00(2) 
Siknit Limited (5% Pr.) Fi) ONC) SSNS 20 SHOngaIsl, 25 FONBIOgK 37.00(2) 
Silmonac: Mines Ltd. -.. <->... (2202. CORL 22.4 oe), anprgaish seqout 27(1) 
Silver-Butte: Mines tds. 4-2 oC) Sau) SR eqemgaiat, 9b, Tene pgp ge 07(2) 
Silver:Chief ‘Minerals Ltd. ... .. 28829 .0F9) 0) U4. oC), Qonqaisl asdout 27(1) 
Silver Christal Natural Gas & Minerals Ltd. 2... 0.2 22 2D 45(2) 
Silver: City: Mines Ltd. ..... B3HSS..COPL WY ADO), Song Sls t sodout 12(1) 
Silver-Cup ‘Mines! Ltdit 2 P00) SQ02RNS 3) SRONGIIO 1, 9, HOUR OgIO.J 8, 20(2) 
Siversburcka Corp. +. 6 tn ws wt Hts ee Me ee one 38(1) 
Silver-Key-Mines' Ltd.. 4... 2.555 5% SG? RMR, myiAt oogout 05(3) 
silVerknife. Mines Ltd: -...:.5. 0.60 ee ee OM ASP Dion), qojepaut 05(3) 
SilvertWake Mines Lid. 2-00 canna nee hn SD Zan OrpsuOr (4) 
Silvermaque-Mining Ltd.......... 5... D@NMMS 2ogih, slogwolsy ious 18(2) 
Silver-Men Mines Ltd... +... 22.204 Sapiigaigvati ss gam) enorloieet 03(3) 
Silver-Miller Mines Ltd. 2... 225.4% an » <u DIMA, ailaR-onitut 05(1) 
Silver-Monarch Mines Ltd.- «40... 1+ 5% GA, 42 ) DOTA TUR 2ST, (4) 
SilversPackiMines Ltd). cc. 6 ww ea tite ey i ni ae ee (4) 
Silverquick* Development Co: (B.C.) Ltd: «25-4506 oa 2 pad tee 12(1) 
Silver/Ridge’ Mining -Co. Ltd. .....22.0455% % He 49m soviet silos) 05(2) 
Silver/Shield'Mines Inc. ....%.% 068.2%.) Dil gon avy Bb 3.10(2) 
Silver: Shield Mines Inc; (A. -Wt.).. 0.0% 6% oy eel aiStoRIM xe 2.19(2) 
Silver: Shield Mines Inc; (B. Wt.) .. 2... 2. « VIMO. OID elerse nt xg 2.02(2) 
Silversides-Mines. Ltd... 0.0... 4 a oD OS Igoiqoleved? nonsiGa! 07(2) 
Silver:Spring’ Mines Ltd: 2... 004455 05> OM WA eontiMl lake obey: 58(2) 
Silyerstacks Mines Ltd)... 6 6 an eee me ote OIL, CESS SINiaRs 26(1) 
Mine Silverstack Ltée... can nnn ied Zot reviie sue boees: 26(1) 
SilversStandard’ Mines Ltd)... 0.0.04... 5+ phd, eSameess phe 1.10(1) 
Silver'Star-Mines! Ltd. 4... ne a OM DD mopaipigny qaldpue: 10(2) 
silver‘Summit'Mines Ltd. ..5.....00.2%4.. hi Ianouemainh bie! 02(2) 
Silverwood Industries Ltd, (Cl. A.).. ....%.4% 5%» oth 2mUusions9 15.63(1) 
Silverwood Industries Ltd: (Gl. B.). 4.4 .%> tt, 92 Bae, pia 14.75(2) 
Simpsons: Limited: :2.0.005. 25,4. oa. o_o OE Rogge spams: 22.00(1) 
Simpsons-Sears ‘Limited. «0.4.0. 2 ten ne we the BO of ISIS, £28.63(1) 
Sintra Limited! & WON. Wa we wk eo ee EL, STORIE 5.50(2) 
Sintra -Ltéen 20. LA Oh Meee de , eo L (bem) NOsie¢ 5.50(2) 
Sirmac-Mines\Ltdiiw ee a 2B qopssinserO tne (4) 
Skelly."OitCompany". 62. ee ae a ld SoM Diop 45.25(3) 
Sklar Manufacturing Ltd......... . 21 ineiegy ID 30, AINSI Ge BIRLA, OF 2.35(1) 
Sklar Manufacturing Ltd¥(We) 220) oi) jssmnippd A, emilee pistl_ bine! 75(2) 
Skyline:Hotels Limited ....... .5 0.5% 0% DIOL sansa Ss gil by 9.25(1) 
Sladen’ (Quebec) Ltd: 2... 2.2... 44.12) Bolen! oottise Bane bidet (4) 
Slate ‘Bay Gold:Mines-Ltd............4.5% bh) sQ0mORoF, 19s bide! 02(3) 
Slater:Steel'Industries Limited... . <0. . 44» Pi, 250M, JU) Sb) 10.00(1) 
Slater Steel Industries Limited (5-1/2% Cu. Ist Pr.).. 20. ees 13.88(2) 
Slater Steel Industries Limited (5-1/2% 2nd Pr.) 20.0. be, 13.75(2) 
Slater Steel Industries Limited ($1.20 Cu. Pr.) 2.) be 15.00(1) 
Slater-Walker‘of Canada Ltd: 2... . 64.5.0 45% 2 nl eon, 4 13.25(2) 
Slater: Walker of Canada Ltd. (Rt.)..........+..D3imi) qoniM qoowkah (4) 
Slater. Walker Securities: Ltd.. .9) 2.6 0...» 4 zen payin ap 8.00(1) 
SlavesPoint Mines Lids... .., (oA) (abeneD) netieiopee A teogiG eahebl 04(3) 
S.LDiversified' Corp) Ltd... se hans) tesa 2 ehRoA ub, nog 9.38(1) 
Slocan ‘Ottawa Mines Lidi). .. 2 .....n%54%4% 4 alin. HOR ebookypasl 69(1) 
SIMVAVINGS 220 a en .betimil gonsiogioD gain ntes: 50(2) 
S-M«Industries' Ltd. .......4..(4) 2 BLE gotmognieD letiqe? alae (4) 
Snowdnift Base Metal Mines Ltd... .. (4%) 264 nonmeqioD istiqs?> saiks: 13(3) 
Sobeys/Storestimited. ........n0%2 455% 400 + Dl PIM Joyhey 6.75(2) 
Soca Ltée Hien tee hae. ae... BI eel Diep ole bad gomuishe: 50(2) 
Société Générale de Financement du Québec... .... 0.2 40) Job aey, (4) 
DOENAIAC: wn nna ae nian abe nan + ORR bop 14.50(1) 
Sogeper Lid. “ChiWPaws oe ak os DR OD tnsonzoval ig 1.22(1) 
Solar Explorations-Ltd, ...........,%2524. Di eenivipisM) boat (4) 
Solidarité Compagnie d’Assurance sur la Vie... . 20. .000. 00.0 ebb (4) 
Solomon’ Development Ltd. ..........s.+«0.. ./pl een, sagizhe 38(1) 
Solomons Pillars’Mittes Ltd... ........+.. + 0st whkQ wede boom (4) 
Somerville Industries Ltd.. ($2.80 Cu. Pr.). . 21 2a0/M Disnp Clos 2 40.00(2) 
SomexLtéeg LG ah ea ee a ss OO conibloH Honpidedegey 83(1) 
Southam Press Limited .......... oti (eben) aleginedS biog 73.13(1) 
South ‘Dufault'Mines-Ltdi)..4.. (1Y/), Wid (sbege 2D) eleginsdD blogdsio: 05(2) 
Southern’Pacific Petroleum:Ltd........... 2 0D apidqmegodil big) 08(1) 
Souther Union Oils Ltd. 279. BP PEMA), biG, BO paitigaipodiunl bist » (4) 
South Pacific Mines Ltdew... <5 ....5.555 4 bled (ebsasD) 2 pqonish (4) 
SotithSeas:Mining Ltd..v.......... (64.12) O.) (ebsas Dp oppo: 22(1) 
South<Winnipeg: Limited 4. . 1.99 .0D,.A, 19) Ohi sheas? ening? PLOT Se, (4) 
SpacemasterMinerals Ltd: 22). ...<...44.5 045 4~ =DM) canis: 03(2) 
Spa' Mines Lid ein oy. adserey op {yes , 2 ona! 05(3) 
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SparAcrospace Products Ltd. oo.0sop 00 0s «hp Tenateveria®? reno) feos 1.65(1) 
ondrlmesEtds; (Georges: fii. eeale e 6d LRU S he Lecbiiteel den he 2.40(2) 
Spartan: Am services Ltd...) . ae ft he baantempmenS betint 50(1) 
ppartan, Explorations Lid). oo ag 6. He 4 Pi. bedomoiteinaee® kstint 13(1) 
pspattex Oil & Gas Lid’ c.f FS ch ORY het aiteucuscl? hatin’ 08(3) 
Spectroair Explorations Ltd... 2... 5... ee unten Depanappect fosiist 13(2) 
Speculators Fund Lid... kk 1 T-jersrrsanrestve shag lesdtint 42(2) 
Spenho Mines Ltd. os . wget ARPS Hatirct Toveweme? miects bein 06(2) 
Spina Porcupine Mines Ltd. 2... . ad acpersion Ae 4h pb ere sHesval baiigkl- (4) 
Spirit Lake Mines Ltd.o: gcsmayayt hoticnt}-ag\fldanesn> rly Sinssae6S “a> (4) 
Spooner Mines & Oils Limited’... . 1... chy ¥ wala ITE mmiees® ince 1.10(1) 
Stability Life’ Insurance'Co; 2)... ss « yee hamihe aitinnhh b vise (4) 
La Stabilité Compagnie d’ Assurance-Vie . . . 5... 6 0d eee eth se nine (4) 
Stat OLdEE OOS IEC eee sn cs cn cncws- 3) <5. 6, Sanaa RRR RICE AOR: Bia’ 2.60(2) 
Stairs Exploration & Mining Co. Ltd. ©. 2.6 oc ee es 02(2) 
pStallbibake IMinessictahe, 2c 8 cant cones, 6 Sean pe ktwne Seb meee 3% bei tO9C1) 
Stampede International Resources Ltd... . 2... 2h ae ee es Ratt 68(1) 
Standard Broadcasting Corp. Ltd... ....; Spee Te Sea a _ 13.00(1) 
Standard Fuel Co. Ltd. (4-1/2%. CuPri) os. 4s ccigteceterd areye obec’ monie ll (4) 
Standard Gold Mines Ltd. .... 2... 00.4.5... torch) seswrarttc TEP fncsthec' 07(2) 
Standard Nickel Mines Limited ........ > ©. ga rseOn Leos eit 22(1) 
Standard Paving & Materials Ltd. ........... 0.805 fgets Sere 11.50(1) 
Stanticlds 1 tds Cl AL) (cee = Suet oe, ipa tee ay eet OT | area at (4) 
Bianticlds Etds(ClsB:) ca. ene ae Bie REACT el orotnGl Tenet ate (4) - 
Sinton) Miiitisd bi aree ales Iseitis pen ane ae aC Ra 60(1) | 
Stannexe Minerals Ltd... cos... isu. tye ww eens fpmitsmenawene ys Gach est viet 14(2) 
Stanrock Uranium Mines Ltd.............., ec a ae ee 60(1) 
Us ATMONYNVIMNCS tC... cae ing sures © cle RAC Ema RA enh st: caiaimealts (4) 
plar- Lake Gold Mines Ltd! 2.0. oS hs 0 oe thas © Gat he omlinisccicineat 05(2) 
SteelCo: ot Canada Ltd:;, The 4. 002024). ciemeniibe ® Genny Masta. = » .26.75(1) 
Sicelttce Group Ino 0s) sas ieee 2) 0s ee ee poteiteatia ee aN oa a PE 95(3) 
Stecltree Group Inc: (6%, Cu. Pr.) > 2 555 2 tks s ener anit eT cath aes Mao) 6) 
Steep Rock Iron Mines Ltd. ......... ee ee CT A ae eee 2.23(1) 
Dicclicyendustiesyeld. cic. : cuca ale cas Cacia. i ten eck pata: ont 7.00(1) 
Stettiverss limmted (Cl. Al) 2 se atte cin: Me eRe weer? waa SoCL) 
Stetnberg Limitée (Cat. AS)° 22 052 6 a cS he Pale sete Sor nd 22.88(1) 
Steinberg’s Limited (5-1/4% Cu. A. Pr.) 05. nur a ei ee 77.00(2) 
Steinberg Limitée (5-1/4% Cum. A. Priv.) .. 2 2. chee eee eee 77.00(2) 
Steintron International Electronics Ltd. ...... 2. 6 one ee phreeseo (2) 
Stellako Mining Company Ltd. . i320: it hep d oateiecaste Sold vsh-ant 11(1) 
RISLCLISVSLEIUS LG. ca on ciis o'gs as scot E-apaateedrr a Hele beiicite Doe ..15.25(2) 
Oy) IESE This LAG a (Cli AS ieee tesco bbe Giadennonenc iy Says Sa Be 15.50(2) 
oStering Lust COMporatiOn co es acces ee) hot citer Eine crBY cies 8.25(1) 
Stewart Lake Iron Mines of Ontario Ltd. . . 2). wee oe ee ce 15(3) 
ASesainesrRESOUICES LAG: ta -ssscrc.« cities 2 eycoeee Eee rah paiioubet ox 1.70(2) 
Go Marys Explorations Ltd. tn. 2 0s) Spe erecaral-aaonst 04(3) 
SlOMMYMVANES tC ston ci ous case © she aie no) ous nceees) oBeat eer Bie erieal 28(3) 
Stuart House intermational Ltd). t2-5 2 cs 6 3) cbeettoss © orcreihA: eavirt 3.55(1) 
Stuart House International Ltd. (6% Cu. Cv. A. Pr.) . 2.02.) ayes es 6.75(2) 
Sivart Oil ‘Company Ltd DIAS sees. aoe coheed gentrpas bores 7.75(2) 
Sider Mines Wimited =). tte ssitn 2 3 hee NEP aE CEO ees 10(2) 
Samp Mines tds eos ceed: SNe Oe -oreeHatseniiGa Nt: Slishs -.08(2) 
SUitcenpdM ess bic hors ag Reielals Ja Bible 36 6 s/d gtold cron a Grey yy Senet 14(2) 
Sturgeon Petrolegms Ltd... cas =) es een “Bad apenttexelitatt sodas vs (4) 
Suirvexg Vines Ltdsee acres or eras Wes Nebeaeemniras rs fo cee +, Petioga a creat 21(2) 
SUDO TEIMLCU erent ee cee ee ee tree eI fe fe oa ee aaah ye gate 10(1) 
Sudbury ‘Contact Mines Ltd y 2 2 fb cba | -ohe hepeiae emigutA Bholsi 25(1) 
Sullivan Mining Group Ltd. 23 3 tt eat verb slic 2.70(1) 
Groupe Minier Sullivan Ltée ~..;. 2. .% mee Ae 52) pepe eee nic 2.7001) 
Summit Explorations & Holdings Ltd... .....». Atel ENS) eee .73(1) 
Sui Bear Mines Lid: a) com. OC ture Ae he seen Oanermemiavatl hack’ niicisr 01() 
Sunburst Explorations Ltd... >... le bare wants -oneaehyl inks 111) 
Sunburst Explorations Ltd. (Rt). ...........----3. Fok RR start 01(1) 
Sunlite Oil, Company Wetde es 5 oon ine oiePacee eis eel os dye F py stigng 5.00(2) 
Sunningdale Oils Lids se ee 2 bp tpn ¥ 2.65(1) 
Sun Publishing Co. Limited (Cl. A.) . 2... 2. 6 ee ee ee eiing 34.75(2) 
Sun Publishing Co. Limited (CI. B.) .. 2... 1 2. ee ayepec esi cies 33.00(2) 
Sunrise Silver Mines: td: 2 5 2-554) Sele de F sanctershery F Apu, 10(1) 
Sunset Yellowknife:-Mines Ltdo 255522 3 $2 dy & onssinies isnevoy: (4) 
Superior Acid & Iron Ltd. ©... 6. einties septs tin ep 12(1) | 
Superior Electronics Industries Ltd. .. 1.2... 1-6 in ee 2.05(1) 
Supermarché 4 Domicile Ltée .... 2-1-1) ee ee i tins 30(3) 
Superpack Corporation Ltd. ... 1... - 2-1-1 ein eg 4.00(2) 
Supersol tds ates ss turn ehs wisn: sca DET egnit Fahey: (4) 
Supertest Petroleum Corporation Limited ...... - 1) see tnt 16.25(1) 
Supertest Petroleum Corporation Limited (Ordinary) .....-++--; 68.00(1) 
Surluga Gold Mines Ltd.......-.-....---5: ULE ne ect: 07(2) 
Surpass Chemicals Limited ......-..-.--- eee thn ene 1.60(1) 
Swintbake Mines: Ltd -.t'. . se loeets ss © ceeds ore Se lcie © gbviaey Ss opeenyt 15(2) 
Swiss Oils of Canada (1959) Ltd... - 2) 2 1 ee ep retin 18(3) 
Systems Air Corp. Ltd... 2. 1-8 sine sesires roe eoeittso tics tie 15(3) 
Systems Dimensions Ltd... ....---- +--+ 2 ee pt een ins 6.88(1) 
Tache Lake Mines Ltd? 2. So. sy cae ary ae “he s Scenics val saute’ 03(2) 
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dagami.Mines Limited ......... ¢4% A. vD-uD 2) botiedd aseiD eeber 12(2) 
dlakla Silver, Mines, Utdaiag. A. vent}- ar’) Oe) eaincil meherl sce a 09(3) 
dialsman Mines Limited |.) 2 |...) -¢wd al ao Chl_BY bovine? eect) aber 15(2) 
(aman Uranium Mines Ltd. :-i¢ «pup? Eki -B) otal orsherT enue) <d 07(3) 
damblyn Limited, Go... 2. cae € ee a oO eORy bation. baeoe)e 18.50(2) 
damblyn Limited, G. (4% Cuz Pry -ps:057} ab. 62) odieciel evabprl -oencer 25.00(2) 
Tancord Industries Limited (A. Pr.) . 2 0.05 a0). eee dee ee ent 2.50(1) 
tlancloy, Mines Ltd. 3)... 12 seus YW SOT) ohieeick oeahev? snertey ake 08(2) 
‘Lanzilla Explorations. Ltd... occ. . -'. G4? GaOty beating 2 neote) mshewd 11(1) 
Tara Exploration & Development Company Limited .......7.... 12.75(1) 
flarget. Mines Ltd. ois .sjc- be 3.) TAL DROPS badind § een) a eher se) 
(lartan Explorations Ltd), J. .0.. . . y GW BACT) satire abel sancr 2 19(1) 
WASCKOD Mines eel ius me -jctee . ete Peas Panes Ole: eee ee Laat e ee eer 22(1) 
Jashota-Nipigon Mines’Ltds 2. 045. 25.1. 1 aves Resim “aeons .22(3) 
Tasmaque: Gold Mines td> im ts, WS i Se get eatin earner: (4) 
Taylor Windfall Gold Mining Co. Ltd. ..... 2... 0. pe ee es 02(3) 
Tay RUVers MINS DUG &, nee aueutmonssene cos Sieh mae sate ht aie emian heart 15(2) 
Teck Corporation Ltd. (Cl. A.) .......... ee = fe ON 4.75(1) 
deck: Corporation Ltd. (Cl B))\, . ht 5 sativa Fe oumicl soe: cheneteor 4.15(1) 
‘Teckora Mines Limited’ na “s7'3. nt> 26 €2)-Feaine | asad sa et eben ha ses" 51(2) 
deknol’ Mining’ CoLid. gag: fy 48 14) teint b soncloaeh chsdet hones 34(1) 
deledyne CanadayLtd: 5. 2... 1-1-0> LAY peativat bias aad: Roan ate: 4.65(2) 
PENNE CO MNCs cde: bio. CMe OED ee: tana beady Rita teen ae Py rr ne (4) 
Wetrar DEVElOpCts Laden enc, tet tee eres one eee aenatoe trate ebtbermatc hana” (4) 
derra Mining & Exploration Ltd... . . . . . &y-feegcyece a St fntneklingess 2.40(1) 
MelrasOleen wees ee ee al Re ae eo Cet Bonee a Say pstenet- ss 2.88(1) 
yaeirrexcMining: Co: Lids. + & sittitett pet aastimae tant ladle): sac’ 15(1) 
FFexacaluResourcess btdive ie 25 & py t tee Fe ated eee ere aa ae oe Renee 24(1) 
‘Fexaco) Canada: Kimited ee tees teint) Beta ares thas 34.50(1) 
,edexaco' Canada Limited (4% Cu: Pr.) : . : ss. 26h 3 mapsinnhe wird. 60.00(2) 
dexal’DevelopmentLtd: 2s tye fis) 2.4 Sack BEER osteneiaeth erierenen 30(1) 
(exas*Bast*Transmission’ =o + 65432 $3 5 shetinohewlacd ness Y enmne: (4) 
Texas*Gulf-Sulphur'@osInc?. : 5.2 bs. st hE R coat debe ll te 14.38(1) 
a exinront Mines Etd: <: 2. 4)ss 295 2522. 52s 3 t Re Sein Dadi 39(1) 
Fexore-Mines ‘Ltd A P3008 see VL Pk ss > Baateaicy oaceh sub ate 10(2) 
ripeex-Sol Explorations"Ltd Fane Ae Ras be Se be Pope 57(1) 
; Thermatron Corporation Ltd. ... 2...) se eee ad Harem ncee} einiae = (4) 
Thermatron Corporation Ltd. (Wt.) .. 2... 6. he ee ee eee (4) 
Third Canadian General Investment Trust Ltd. . ..;.............. 11.75(2) 
Third Canadian General Investment Trust Ltd. (Pr.)....5......... 32.00(2) 
Thomas Nationwide Transport Limited . 2.08. 2 ee eee 1.95(1) 
Thompson Lundmark Gold Mines Ltd. .......... 0c. eee 20(2) 
Thompson Paper Box Co. Limited . 2... 1 ie ke ee 4.75(2) 
Thompson Paper Box Co. Limited (6% Cu. Pr.) . 2... yb ee ee eee (4) 
Thomson Drilling Company Ltd. ....... 2.2... ce eee bee 1.50(2) 
Thomson./Newspapers'Limited. ...... 2. 2» ss pheayep!) wh feat 29.13(1) 
Thomson Newspapers Limited (6-3/4% Cu. Pr.) . ej. ee ge ee 51.13(1) 
DhorExplorationssbtidation 740... 2... we tes eT se Stor arb 68(3) 
d@hornerest Explorations btd-c-. 2... ws * a fratiea? F eoigesat odtete (4) 
dimkentRoller:Bearing; Cov... i. ois ne 8 ss BEE paitontat or 43.00(3) 
Timrod Mining)Coj Ltd... . 2... < hotine? vasa? ive ¥ wane 21(2) 
Tinex Development Exploration Ltd... 0. .6 je eee ee ie eee (4) 
MobeeMinessltGyt. 66 aie. a helene wus crew ays she hey pach in ott papas 12(3) 
PokarsLimited: Homerton Lac... 052 522s s bet ohO blofitores 1.40(1) 
sombill.Mines (td... -./uccouke.«. este eben = 206) ubsaitane 1 aaiogoad sale t aout 55(1) 
‘Lomrose:MinesvRtdieeen, SUL oe he ee aA eR PAT SrA Ey. (4) 
monecratt Limited Piste Gal ase ek sine en ete Eoatar ose devaren Pig atin 12.50(1) 
Tontine"Mining-Eimited® >. = 205 SS. 2S. tp vapeo ) ispieiit 60(1) 
Tooke’ BrosjLid-is.. ay. apd awit the acne. of eroateewat Gat 75(3) 
flooke, Bros: aL tds (Asi PE.) Papp Ieee tis : heb roo tea aveuntl- (4) 
ffepley Criss Mines Limited... ..... ... - Set omectey2 yittuose: meoitt 09(3) 
Torcan*Explorations: Lidi. i222 4S UAE MEY MAASAI MS ee roa tert 12(2) 
Tormex Mining Developers:Ltd. 2.6. 0). 6 oe os ER feos 1.68(1) 
Toromont Industrial Holdings Ltd. .. 2... 1... ee ee eee 1,30(1) 
Toromont Industrial Holdings Ltd. (6-1/2% Cu. Cv..A. Pr.) ..... 2 62 see): (4) 
Woronado Mines Ltd. < sider sash Oy ay t?- RB) tive Fb eoneinsse Ab rokit 17(2) 
ol oronto-DominionsBank | 4. 6.64 coast os © teed teen emis @ oe ayereoe. + 30.00(1) 
Toronto & London Investment Co. Ltd... 20.2 pe ee ee :3.90(2) 
Toronto:Iron,. Works; Lid., Ther: soa.) 22) - bed neitiemona somsiqeoss Tic 8.75(2) 
Teronto Star Limited.(Cl.. Bs) sc. wooed Gis bo): oti: saneineos Ace 38.00(1) 
Toronto Star, Limited (Cl..C)vo.. 5. 3. =. + hative:d sheas? obiche? 38.50(2) 
Torwest Resources (1962) Ltd. 2. 1. 1 cts eye oly ob te) eit 23(2) 
Total Petroleum (North America) Ltd... 2.2... oe ee ee 6.20(1) 
Total Petroleum (North America) Ltd. (3-1/2% Cy. A, Pr.) ......-- 14,.25(1) 
Tower Resources’ Ltd iy es" pyaway tele Peghnree dtm vaeainn yee) HORT 24(2) 
Towmart Holdings Limited .... 1... 6 6 i it 45(2) 
Traders Bldg> 2s ee es oo he T ebecere> to veAGEG ) HO nOnID: (4) 
Traders Group Limited (Cl. A.) . 2. 20ers 15.75(1) 
Le Groupe Traders Limitée (Cat. A.)... 2... eee tee: 15.75(1) 
Traders Group Limited (Cl. B.) ... 2... ee ee er 15.00(2) 
Le Groupe Traders Limitée (Cat.B.) 2 ©. es. ee ee eee 15.00(2) 
Traders Group Limited (5% Cu. Pr.) ... 2-2 ee nie tur te 25.00(2) 
Le Groupe Traders Limitée (5% Cum. Priv.) . 2.64 22 int: 25,00(2) 
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Traders Group Limited (5% Cu. Cv. A. Pr.) -.-.:.°.-. BM ain 20.50(2) 
Le Groupe Traders Limitée (5% Cum. Conv. A. oy fb BUND WIV MG, 20.50(2) 
Traders Group Limited (4-1/2% Cu. Pr.) ...... 00 00.20 Db. 56.25(1) 
Le Groupe Traders Limitée (4-1/2% Cum. Priv.) ........0.... 56.25(1) 
Traders Group Limited ($2:16:Cu: Pr.) +.+.-.°.*..2:.°. 24 PS eG 26.00(1) 
Le Groupe Traders Limitée ($2.16 Cum. Priv.)). 20. 020000000. 26.00(1) 
Traders: Group Limited (1965 Wt.) -..-. 3:74 sy) MORN eorenent Wig 2.05(1) 
Le Groupe Traders: Limitée (1965: Wt.) -.-.-.:.-.-.-... BS CEM fos 2.05(1) 
Traders Group Limited (1966 Wt.) -.».-.-.-.-. 2°... 24 SOIT ah IS 4.70(1) 
Le Groupe: Traders: Limitée (1966 'Wt)'0.7. 22°, A OPEN NE ! 4.70(1) 
Traders Group Limited (1969 Wt.) «.<.-.-.-.5.0. +... BL PON Ee 5.00(1) 
Le Groupe Traders: Limitée (1969 Wt.) -.:.-.-.-.-.°. #4 CHOBSIONIZ4 1S 5.00(1) 
‘Pransair Limited =. %..~ cot. tate tats tote te tote te tate Te totate, “ate te Le Seen, Ome 3.15(1) 
Transair Limited (Wt.) *.-.:.-.'.:. tcc. ee tote ee RUSE, BADEN OGG Ee -Binien | 89(1) 
Transair Limited (Rt:)s-. +. sec 6. cece ae ot. SE PE Die? Sip erree T (4) 
‘Transair Limited (Pr:):.-.% 70°. -. 0.0.7. MS G4 SAE, Ie? EEO LOPE (4) 
‘frans-American Mining Corp. Ltd: *.:.-.:. +. >. -.0. 51.2.7. PF OVI EE (4) 
Trans: Ganada Glass Ltd. .:.:. 0.00. ee et ON OPO 4 2 §.13(1) 
Trans-Canada Pipe Lines Limited... .... 28.00 2 EY BO! *3625(1)) 
Trans-Canada Pipe Lines Limited ($2.75 Cu. Cv. Pr.) . 0. . 00.000. 66.75(1) 
Trans-Canada Pipe Lines Limited ($2.80 Cu. Pr.) .. 2... 0 2.0000. 42.25(1) 
Trans-Canada Pipe Lines Limited (Wt.) .... 2.0.0.0... 0000 500, 10.75(1) 
Trans-Ganada) Resources Ltd: -. -.+.*.*. 0.0.0.7. tt. stots ace tetete TOE Th, OOUITES | 82(1) 
Trans'Columbia Exploration Ltd. -. «. -.+.:. 1.0... +.°. 7°. 2st PP SS BR 11(2) 
‘Transcontinental Resources: Ltd.-.». +. «. +. :. -. ‘4, GORSIOKS Simin) Siig: 27(2) 
Trans: EasterniOik &-Gas Ltd. +. +. :c tite tote teste té te ote Tete tees f SOCRMOR (4) 
Trans Global Financial Services Ltd........... Ms 7 BOMBA KS 1.80(1) 
Trans-Mountain Oil Pipeline Company .........02.. 0020004 20. 38(1) 
Transocean Oil Incorporated *. =. -. «.-.°.0.°. 2.7.12... DP, BeBe ah MAS Mah (4) 
Grans-Praine PipelmesiLtdy «443. .s-.a BS PERS ST 12.75(2) 
‘Fransterre Exploration Ltd. «iy. .%-/ Rati. 71275 FS a ee 20(1) 
Trans Yukon Exploration Ltd... ........0... Rca ecupraitecety bap ot rapge cid 06(1) 
Trésdor Larder Mines ‘Ltd. -.-.°. +2007. °.%. 00%. 77. QU OS TMG: UE? BRAG 5 (4) 
‘VeibaseMining iGo. Ltds:.0..45 41 1. atte ee ee ee ie sas cakcty ‘, .60(1) 
Tri-Bridge-Mines-Limited +. s.0.0. 00st Nahe te fa to 35(1) 
PrimacWLitdscsestgek Ata. Ne te tee se ete te ala te OGL Be 6.50(1) 
Trinity;Chrbougamau Mines Ltd: «.-.-. +. +. ht BOR RIGTI BONES: 10(1) 
TphopesResourcessitd: «0... 12°." 2 Meat oe eee (4) 
Triton’ Explorations: Limited «77-1. /70)> SRI as Sena? san eau cacaittar . 70) 
Trizec Corporation Limited ........ MOPS ee 17.00(1) 
Trizec Corporation Limited (Wt.).. 2.1.0. Gens S QPIWNOLE 2A Es 50(1) 
Troilus Mineswetd. 414%. 0... 0+.+0 7. cS SSR BIO AIR RY.2 NORIO, 15(2) 
Trojan Consolidated ‘Mines: Ltd.-. -. -. -. . . DMR 0 AOS ISGas hostiane ".25(1) 
Fromac: Mines ‘Ltds axvece 329 OG) SS 207 ZO ISG6 3, MOZgmog 03(3) 
‘Troy Silver;Mines Ltd. +. cc. 08.) CE IO? BOI Roe 08(2) 
Trust Généraldu;Ganadav.¢... +7. 07,407.15 ee Mh CGR? Word SIDE 23.75(1) 
Tru-Wall*Conerete:Forming Lich UY 2° 0) Hoes eiaqsaew srt Ben 2.90(1) 
‘TundrayGoldeMines Ltd’ ».9.+. itr 28 207 te ee at S6Ons Co ae 18(2) 
Turbo: Resources Limited -:*.». vy. ti i. 0.7.7. 1 Pt BOO FeOG, 93(2) 
‘Turismo: Industries:Ltds4, 4 %ya. to. tt tt, ee, Se FOO Taney, 37(1) 
Turner Valley Oil Company Limited... .....05.... 5 aes omg oi th EH) 
Twentieth Century Explorations Limited...) 222 2, desPeate lean 75(2) 
Twin: Peak: Mines Istd. bch WEN. BOs tt a a Ge ee: 28(3) 
‘TwinsRichfield Os ‘Ltdis.,... 38. SP ee. Se ee ee 21(3) 
Tyee LakesResources,Limitednk*. 44 ee 14(2) 
WAcBincs(GlwAD A. 5%. 5 I ee ee ee ee 16.25(2) 
Uister*Petroleums ‘Ltda ty: A i ee ee ee ee 1.46(1) 
Ultramar Company? kimited! «2 ....4 5.44 a eee 6.13(1) 
UnassInvestinentsitdy Aik 460. 5 EE eee eee 16.63(2) 
Ungava-Coppen Corp Ltd) «ss. 8 ee 04(2) 
Unican-Security Systems Utdt.* <5. Se ee ee 4.05(1) 
Unigesconiine: 8h. ftir has. itso ta ete fs Soa ee en PROS (4) 
Whigescounc..(ChAL)* te, et SRS Sie om 2.85(1) 
UnigescoInc:4(Cly Bz)r. tote i. te ety OE BOE EE ESEEE IESE 2.72(1) 
Union Acceptance Corporation Ltd. (6% Cu. C. Ist Pr.) 2... 40.44(3) 
Union d’ Acceptance Limitée (6% Cum. C. lére Priv.) .... 22. 2. . 40.44) 
Union Acceptance Corporation Ltd. (6-1/4% Cu. A. Ist Pr.) 2.202. . 40.00(2) 
Union d’ Acceptance Limitée (6-1/4% Cum. A. lére Priv.).... 0... 40.00(2) 
Union Acceptance Corporation Ltd. (6-1/4% Cu. B. Ist Pr.) i. 2 2. 2. 42.50(2) 
Union d’ Acceptance Limitée (6-1/4% Cum. B. ligre PYIVs)eee eee ae 42.50(2) 
Union! Carbide Canadai Limited ».«.-. ++. 44.4.4. $2 3) Oe eee 13.50(1) 
Union Carbiderdu Canada Limitée:.y, Py. Md SAOS4) BooOe ses tes 13.50(1) 
Union Gas Company of Canada Limited... 2... 2.000 00020 .. 14.75(1) 
Union Gas Company of Canada Limited (5-1/2% Cu. A. Pr.). 22... 43.00(1) 
Union Gas Company of Canada Limited (6% Cu. B. Pr:).. 2.0... 44.13(1) 
Union: MiningsCorporationy33... sf) 35s ee ee 21(2) 
Union: OnvkCompanyrof Canada, Ltd 3,44 sk eee . . 44.00(2) 
United A'sbestos\Gorp Alt... = 2. 44. ee ee 4.05(1) 
United Canadian: Shares; Ltd:nuda tad. > 2 ee ee eee (4) 
United) Cariso: Oil: &iGas’ Vtdieds Tad: TES Se ee ee ee 4.25(1) 
United /CansorOilt&rGastitds. Wi). <= ee ee ee ee ee ee 64(1) 
United Cobalt-Mines Etd.{ 22s, Pie <r ee ee, St ee ee eee 02(3) 
United (Coistockskode:Minéstitd a7 es Se See ee (4) 
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United Copper Corporation Ltd... . 2.2... 26% Dba Bere: Seine! 2 10(1) 
Ronited Corporations:Ltd. (Ch As)=. *.*.%.*. 12% 4. Wtots he ee 19.50(2) 
seinited Gorporationsgittds (Cl: Bs)". 1.5.8 te eee et Les SBD OO(D) 
United Corporations Ltd. ($1.50 Cu. A. Pr.) 2... OS 20.00(2) 
United Corporations Ltd. (5% Cu. 63 Pr.). 2... 2... s CBU) Me AIS XS 19.00(2) 
Witted Equities sbimitediy 275.008. 15atyerettote oe pote eriat So besa pore 2.00(1) 
Maited Funds Management-Dvtd.£ ¢4°.%.+.°.'.5.°. 1.7, ta% tee 8.38(1) 
United Grain Growers: Limited (5% Pr:)-. +. -.°.7. +00... 3 oS Pe I 14.00(2) 
United Investment: Life Assurance Co.+.+.*.7. >: Pi, SRM nag Sabon Scns 5.69(2) 
La Compagnie d’ Assurance-Vie United Investment ............ . 5.69(2) 
m= United Keno Hill: Mines Lid: -.*.-.*.* 7.7.7.7. 2a thd GH eae 3.85(1) 
WmitedtMachie:Mines Lad. -. -. +. ign. ty LRN eneel Sakari 04(3) 
Writed Mindamar Metals Ltd. -snj02be Poe OP GG St SEMOEce Be 16(2) 
WnitedsNew Fortune: Mines tds ».0.*s7..*.22°.2. See ee ee. (4) 
Wuitedserovincial: Investment Etd* ++i) ee eee eee 1.30(2) 
enitedehect-Petroleums:Itd:s..*, *..4..% ts te" tha ete Pan, Severn ven eee meee 18(2) 
“United Siscoe Mines Ltd. .. 2.0.0.0. ee A ISHOUSINSICL SDIGK 2.10(1) 
United Westbume Industries ‘Ltd. -. «. -.-. -..-.-7+.VO7 Saves epsois Dike! 4.00(1) 
United Westburme Industries Ltd. (6-1/4% Cu. A. Ist Pr.) 2... 2. 39.00(2) 
Wnitedawestbume. Industries (Ltd) (We). *, <5 "ito. i Ee ee ee 1.00(2) 
Witversah Pactors Corps; “+... tet te at ae eee ee ee (4) 
Winiversan GasiCos Ltt. 2.2. tts fo. 76%, 26 My ee Oe a (4) 
WniversaliMinerals: Corporation’. "7." *. 7%". 5% eee ee Ae) 
Watyersambatent, dc. Development tds, *..*.7. 7.52% Bee ee 12(2) 
Universal Sections <Ltdwy.ce ss. het Rae eas Tee ete ee On 6.50(1) 
Wnivexa\iinmgvConporationwbtd:. %%.,%..%.7. 4%. eo tee ie ee 41(2) 
tUppem@anadayMianesyictd: 7.7 e..*. 4 hots ttt eed ee ee rate iy OOK D) 
Weaninmenidges Mines: tds, “Mees. 454, eee ee 03(3) 
Wrantinevalley Mines Ltdh Pets. 75%. a ts) Se eee ee 20(3) 
Uibam.Ouebec. Mines Ltd: *.*+.°.5.°.°.-.. 7. MS APM Re 19 07 1981) 04(2) 
US-CAZME XG Explorations Ld) *.")\".7.4 4... 25 See fio by bee 20(1) 
Utilities & Funding Corp. Ltd. .*.-.-.-. SP) MY, 90), ot qiorw) oom 1.60(1) 
Withties: écsbunding; Corp: Eid: (Cl.+A:), See eee ee *, Y¥60(2), 
NV AIG XeIMIINESAINCH tar. Sst: “3 *., "ate Tee eo) les Tag ee ee 13(2) 
Wanleva@oppermMinesHLtds 6.0". %..a tate % alta" eet eee eee . 7.70(1) 
WabMar swimming Pools Ltd:(Cl-A:),*. *. "54.2, Mo) eee en 1.60(1) 
Piscines#VialaMarEtée (Cats A: tea Ah? 4) Ee) OSL 8 ise 1.60(1) 
WatNowesplorationtdse 04. mtn ae ee Wee CPSP UE aie eee is foes (4) 
Vananda Exploration Ltd. ...... 20. 2: RRO IE ® aBIOS Sate ee OCR) 
Vander Holt Associates Limited °°. :.:.°.-. +. 7-4 OSORIO.” Qian. ¢ Cimiess's a OD 
Vandoo Consolidated Explorations Ltd: «0.7.0.0. eee 04(2) 
Van Ness Industries Ltd... 0... 22. se. bo PQ) DRS eatisieyenak 83(2) 
VareasmViinespiermited: *, *5.73.2..%. ts stats kt a a ee eo) 
Vastlode Mining Company Ltd... . . sree te or da tae Atech a serske eerd as Biccsckins Bytes on 3 05(1) 
Melcroundustniessbamited™ +545... 1. yt aan ee e ee ee 17. 63(1) 
Wencapminvestmentss tds “Aik 2. oc. 2, ela Pe ee eee 1.80(1) 
Wenlpowensieitni ted. sites. 4. Stata its, tS ae Puneucspent als ‘1.30(1) 
Venturess\VianmecTimited '. 2.0%: a aot ee ee ee ee 07(2) 
Vermon@Minessletd ho 23 9 Se) AE OR eon aa TE) 
Versafood Services tds so.t 0... ioe 7.50(1) 
NersatilesManutacturin o° [td ser. --,-4 psu, * eae. yeh, », DOS, Bava 3.50(1) 
VersatilesManufacturingTtd!s(Cl. *A.) *. hee eS 2 75(1) 
VespareMines sittin 2.23.0. 40 giro tet Ratt Os te BoA OEE Nae 14(1) 
Vestorexplorations| Ltd! +5. .*. 7.4.0.5 1... os ee UA OIE S3 (2) 
Wat arni tod tetcmetas 2. 5." Stabats tok. to 4 ton, oem eat (4) 
LASAEUI BUSS <6 3 b's CORA ee eR ARIAS ogee ea 8 1 Ste hs (4) 
VictoriayAlgoma Mineral ‘Co: Ltd... 4. 2 ne, aeapee 11(1) 
WictoriardeaGrey i Trst' Co: ae eS ee gcse re 35.50(1) 
Victoria & Grey Trust Co. (5.35% Cu. A-Pr.) 273% Se YE, ORE 40.63(1) 
Victoria Wood Development Corp. Ltd... ......0.. sipnigngndrss “epee: osc . (4) 
Victoria Wood Development Corp. Ltd. (7-1/2% Cu. A. Pr.) 22S. 8.133) 
Victom Mining, @orperlstd ity. :.001 1. 1.5 Gee ty eee OS) 
Wiking Miness tase rye te 1.2% 23.50" Neots i oy oe nee 08(3) 
Willacentres Mhidivs ©. tt. ite. eS oS RO 9.88(1) 
Vimy explorations: [td».*. *. . se. ie sae pO oe erate 02(3) 
Visa Bellarine. 34.2.5. ee ate EE SD BS 20) Re, ete) 
Volcanic ‘Mines: Ltd... OM fA) PE 0-2 RECO a 10(3) 
Voyager Explorations Ltd. >... 30... Se BO ee Sena (4) 
Voyager Petroleumsi Lid. sec. 40 i Wee CRS SMWOND Fae 4.90(1) 
Vulcan Industrial Packaging Limited. .......... 0. UE °9.00(1) 
“Wabasso Limited 0.57... 0°... OA 288 Herm iritranicg i 
Weabasso:Limitée!. <0 et SIO, 6 SBE “18. 50(2) 
Waco’Petroleums Ltd. 2... eS OU BOGIOW AEGIS gy: .02(3) 
Wadge Mines itd 7. 6°. 7.7... veka yt ht to Re ee *.01(3) 
Weaterboard!Corpyitdis *. % *...* 2S MOMS MUSICA Sree SC Cn) 
Wainoco Oil & Chemicals Ttd/* +) 2) BONEaTOS BWSIONS ’ J20rks 5.63(2) 
Waite Dufault’ Mines Ltd ~ 0... 0.4 3 4 5 Be Bo Blow Rauny “,09(2) 
Wajax Lintited = 2%... 3 EOS Re 13.63(1) 
Wialax@ieintitcemeren twee. et ne ae Ts ee ee a 13.63(1) 
Walker-Gooderham & Worts Limited, Hiram.......... } to 2uO) 225 See) 
Wall & Redekop Corporation Ltd) ............-.¢ irene 1/9) 0) 
Wardair Canada Ltd: . eh Senet eas 1.45(1) 
Warner Investments Ltd., E.C.:(Cl. A.) ... 2. 2. eae, OU 8 eter aa (4) 
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Sch. VII Income Tax Regulations 


Interpretation Bulletins: IT-516R2: Tuition tax credit. 
Forms: RC191: Donations to prescribed universities outside Canada [info sheet]. 


1. The universities situated in the United States of America that are 
prescribed by section 3503 are the following: 


Abilene Christian University, Abilene, Texas 

Academy of the New Church, The, Bryn Athyn, Pennsylvania 

Adams State College, Alamosa, Colorado 

Albany College of Pharmacy and Health Sciences, Albany, New 
York 

Alfred University, Alfred, New York 

American Film Institute Center for Advanced Film and Televi- 
sion Studies, Los Angeles, California 

American Graduate School of International Management, Glen- 
dale, Arizona 

American International College, Springfield, Massachusetts 

American University, The, Washington, District of Columbia 

American University in Cairo, The, New York, New York 

Amherst College, Amherst, Massachusetts 

Anderson College, Anderson, South Carolina 

Andover Newton Theological School, Newton Centre, 
Massachusetts 

Andrews University, Berrien Springs, Michigan 

Antioch College, Yellow Springs, Ohio 

Arizona State University, Tempe, Arizona 

Asbury Theological Seminary, Wilmore, Kentucky 

Associated Mennonite Biblical Seminary, Elkhart, Indiana 

Atlantic Union College, South Lancaster, Massachusetts 

Augsburg College, Minneapolis, Minnesota 

Aurora University, Aurora, Illinois 

Azusa Pacific College, Azusa, California 

Babson College, Babson Park, Massachusetts 

Bard College, Annandale-on-Hudson, New York 

Barnard College, New York, New York 

Bates College, Lewiston, Maine 

Bastyr University, Seattle, Washington 

Baylor College of Medicine, Houston, Texas 

Baylor University, Waco, Texas 

Beloit College, Beloit, Wisconsin 

Bennington College, Bennington, Vermont 

Bentley College, Waltham, Massachusetts 

Beth Medrash Govoha, Lakewood, New Jersey 

Bethel College, Mishawaka, Indiana 

Bethel College and Seminary, St. Paul, Minnesota 

Bethel College, North Newton, Kansas 

Biola University, LaMirada, California 

Bob Jones University, Greenville, South Carolina 

Boston College, Chestnut Hill, Massachusetts 

Boston University, Boston, Massachusetts 

Bowdoin College, Brunswick, Maine 

Bowling Green State University, Bowling Green, Ohio 

Brandeis University, Waltham, Massachusetts 

Brigham Young University — Hawaii Campus, Laie, Hawaii 

Brigham Young University, Provo, Utah 

Brown University, Providence, Rhode Island 

Bryn Mawr College, Bryn Mawr, Pennsylvania 

Bucknell University, Lewisburg, Pennsylvania 

California Institute of Technology, Pasadena, California 

California Institute of the Arts, Valencia, California 

California Lutheran University, Thousand Oaks, California 

Calvin College, Grand Rapids, Michigan 

Calvin Theological Seminary, Grand Rapids, Michigan 

Canisius College, Buffalo, New York 

Carleton College, Northfield, Minnesota 

Carnegie-Mellon University, Pittsburgh, Pennsylvania 

Carroll College, Helena, Montana 

Case Western Reserve University, Cleveland, Ohio 

Catholic University of America, The, Washington, District of 
Columbia 

Cedarville College, Cedarville, Ohio 

Central Michigan University, Mount Pleasant, Michigan 
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Central Yeshiva Tomchei Tmimim-Lubavitch, Brooklyn, New 
York 

Christendom College, Front Royal, Virginia 

City University, Bellevue, Washington 

City University of New York, The, John Jay College of Criminal 
Justice, New York, New York 

Claremont McKenna College, Claremont, California 

Clark University, Worcester, Massachusetts 

Clarkson University, Potsdam, New York 

Colby College, Waterville, Maine 

Colby-Sawyer College, New London, New Hampshire 

Colgate University, Hamilton, New York 

Colgate-Rochester Divinity School, The, Rochester, New York 

College of William and Mary, Williamsburg, Virginia 

Colorado College, The, Colorado Springs, Colorado 

Colorado School of Mines, Golden, Colorado 

Colorado State University, Fort Collins, Colorado 

Columbia International University, Columbia, South Carolina 

Columbia Union College, Takoma Park, Maryland 

Columbia University in the City of New York, New York, New 
York 

Concordia College, Moorhead, Minnesota 

Connecticut College, New London, Connecticut 

Conway School of Landscape Design, Conway, Massachusetts 

Cornell University, Ithaca, New York 

Cornerstone College and Grand Rapids Baptist Seminary, Grand 
Rapids, Michigan 

Covenant College, Lookout Mountain, Tennessee 

Cranbrook Academy of Art, Bloomfield Hills, Michigan 

Creighton University, Omaha, Nebraska 

Curtis Institute of Music, The, Philadelphia, Pennsylvania 

Dallas Theological Seminary, Dallas, Texas 


_ Dartmouth College, Hanover, New Hampshire 


Denison University, Granville, Ohio 

De Paul University, Chicago, Illinois 

Dordt College, Sioux Center, Iowa 

Drake University, Des Moines, Iowa 

Drew University, Madison, New Jersey 

Drury College, Springfield, Missouri 

Duke University, Durham, North Carolina 

Duquesne University, Pittsburgh, Pennsylvania 

D’Youville College, Buffalo, New York 

Eastern College, St. Davids, Pennsylvania 

Eastern Mennonite University, Harrisonburg, Virginia 

Eastern Washington University, Cheney, Washington 

Eckerd College, St. Petersburg, Florida 

Ecumenical Theological Center, Detroit, Michigan 

Elmira College, Elmira, New York 

Emerson College, Boston, Massachusetts 

Emmanuel School of Religion, Johnson City, Tennessee 

Emmaus Bible College, Dubuque, Iowa 

Emory University, Atlanta, Georgia 

Emporia State University, Emporia, Kansas 

Ferris State University, Big Rapids, Michigan 

Finlandia University, Hancock, Michigan 

Florida Atlantic University, Boca Raton, Florida 

Florida Gulf Coast University, Fort Myers, Florida 

Florida State University, Tallahassee, Florida 

Fordham University, New York, New York 

Franciscan University of Steubenville, Steubenville, Ohio 

Fresno Pacific College, Fresno, California 

Fuller Theological Seminary, Pasadena, California 

Gallaudet College, Washington, District of Columbia 

Geneva College, Beaver Falls, Pennsylvania 

George Washington University, The, Washington, District of 
Columbia 

Georgetown University, Washington, District of Columbia 

Georgia Institute of Technology, Atlanta, Georgia 

Goddard College, Plainfield, Vermont 

God’s Bible School and College, Cincinnati, Ohio 

Gonzaga University, Spokane, Washington 


Schedule VIII — Universities outside Canada 


Gordon College, Wenham, Massachusetts 

Gordon-Conwell Theological Seminary, South Hamilton, 
Massachusetts 

Goshen College, Goshen, Indiana 

Grace University, Omaha, Nebraska 

Graceland College, Lamoni, Iowa 

Greenville College, Greenville, Illinois 

Grinnell College, Grinnell, Iowa 

Hamilton College, Clinton, New York 

Hampshire College, Amherst, Massachusetts 

Harvard University, Cambridge, Massachusetts 

Hawaii Pacific University, Honolulu, Hawaii 

Hebrew Union College — Jewish Institute of Religion, Cincin- 
nati, Ohio 

Herman M. Finch University of Health Sciences, The/The. Chi- 
cago Medical School, North Chicago, Illinois 

Hillsdale College, Hillsdale, Michigan 

Holy Trinity Orthodox Seminary, The, Jordanville, New York 

Hope College, Holland, Michigan 

Houghton College, Houghton, New York 

Huntington University, Huntington, Indiana 

Idaho State University, Pocatello, Idaho 

Illinois Institute of Technology, Chicago, Illinois 

Illinois State University, Normal, Illinois 

Indiana University, Bloomington, Indiana 

Iowa State University of Science and Technology, Ames, Iowa 

Ithaca College, Ithaca, New York 

Jacksonville State University, Jacksonville, Alabama 

Jamestown College, Jamestown,.North Dakota 

Jewish Theological Seminary of pate The, New York, New 
York 

John Brown University, Siloam Springs, Arkansas 

Johns Hopkins University, The, Baltimore, Maryland 

Juilliard School, The, New York, New York 

Kansas State University, Manhattan, Kansas 

Kenyon College, Gambier, Ohio 

Kettering University, Flint, Michigan 

Lafayette College, Easton, Pennsylvania 

Lake Superior State University, Sault Ste. Marie, Michigan 

Lawrence Technological University, Southfield, Michigan 

Lehigh University, Bethlehem, Pennsylvania 

Leland Stanford Junior University (Stanford University), Stan- 
ford, California 

Le Moyne College, Syracuse, New York 

Le Tourneau College, Longview, Texas 

Liberty University, Lynchburg, Virginia 

Life Chiropractic College West, Hayward, California 

Life University, Marietta, Georgia 

Logan College of Chiropractic, St. Louis, Missouri 

Loma Linda University, Loma Linda, California 

Louisiana State University and Agricultural and Mechanical 
College, Baton Rouge, Louisana 

Loyola University, Chicago, Illinois 

Macalester College, St. Paul, Minnesota. 

Magdalen College, Warner, New Hampshire 

Maharishi University of Management, Fairfield, lowa 

Manhattanville College, Purchase, New, York 

Mankato State University, Mankato, Minnesota 

Marantha Baptist Bible. College, Watertown, Wisconsin, 

Marquette University, Milwaukee, Wisconsin 

Massachusetts Institute... of . Technology, 
Massachusetts 

Mayo Foundation, Rochester, Minnesota 

Mayo Graduate School of Medicine, Rochester, Minnesota 

Meadville-Lombard Theological School, Chicago, Illinois 

Medaille College, Buffalo, New York - 

Medical College of Ohio, Toledo, Ohio 

Medical | University of South Carolina, Charleston, South 
Carolina 

Mercyhurst College, Erie, Pennsylvania 


Cambridge, 
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ea Torah Vodaath Rabbinical Seminary, Brooklyn, New 

or 

Mesivta Yeshiva Rabbi Chaim Berlin, Brooklyn, New York 

Messiah College, Grantham, Pennsylvania 

Miami University, Oxford, Ohio 

Michigan State University, Detroit College of ene East Lan- 
sing, Michigan 

Michigan State University, East Lansing, Michigan. 

Michigan Technological University, Houghton, Michigan 

Middlebury College, Middlebury, Vermont 

Minot State University, Minot, North Dakota 

Mirrer Yeshiva Central Institute, Brooklyn, New York 

Montana State University, Bozeman, Montana 

Montana Tech of the University of Montana, Butte, Montana 

Moody Bible Institute, Chicago, Illinois 

Moravian College; Bethlehem, Pennsylvania 

Mount Holyoke College, South Hadley, Massachusetts 

Mount Ida College, Newton Centre, Massachusetts 

Mount Sinai School of Medicine, New York, New York 

Multnomah Bible College, Portland, Oregon 

Naropa University, Boulder, Colorado 

National College of Chiropractic, The, Lombard, Illinois 

Nazarene Theological Seminary, Kansas City, Missouri 

Ner Israel Rabbinical College, Baltimore, Maryland 

New England College, Henniker, New Hampshire 

New School University, New York, New York 


New York University, New York, New York 

Niagara’ University, Niagara, New York 

North American Baptist Seminary, Sioux Falls, South Dakota 

North Carolina State University at Raleigh, Raleigh, “North 
Carolina 

North Central College, Naperville, Illinois 

North Dakota State University of Agriculture and Applied Sci- 
ence, Fargo, North Dakota 

Northeastern University, Boston, Massachusetts 

Northern Michigan University, Marquette, Michigan 

Northwest College of the Assemblies of God, Kirkland, 
Washington 

Northwestern College, Orange City, lowa 

Northwestern College, St. Paul, Minnesota 

Northwestern University, Evanston, Illinois 

Northwood University, Midland, Michigan 

Nova Southeastern University, Fort Lauderdale, Florida 

Nyack Missionary College, Nyack, New York 


Oakland University, Rochester, Michigan 


Oakwood College, Huntsville, Alabama 

Oberlin College, Oberlin, Ohio 

Ohio College of Podiatric Medicine, Cleveland, Ohio 
Ohio State University, The, Columbus, Ohio 

Ohio University, Athens, Ohio 

Old Dominion University, Norfolk, Virginia 

Oral Roberts University, Tulsa, Oklahoma 

Oregon State University, Corvallis, Oregon 

Pace University, New York, New York 


. Pacific Graduate School of Psychology, Menlo Park, California 


Pacific Lutheran University, Tacoma, Washington 

Pacific Union College, Angwin, California 

Pacific University, Forest Grove, Oregon 

Palm Beach Atlantic College, West Palm Beach, Florida 

Palmer College of Chiropractic, Davenport, lowa 

Palmer College of Chiropractic-West, Sunnyvale, California 

Park College, Kansas City, Missouri 

Pennsylvania College of Podiatric Medicine, Philadelphia, 
Pennsylvania 

Pennsylvania » State University, The, 
Pennsylvania 

Philadelphia College of Bible, Langhorne, Pennsylvania 

Philadelphia University, Philadelphia, Pennsylvania 

Pine Manor.College, Chestnut Hill, Massachusetts 

Pomona College, Claremont, California 

Princeton Theological Seminary, Princeton, New Jersey 


University » Park, 
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Princeton University, Princeton, New Jersey 

Principia College, The, Elsah, Illinois 

Providence College, Providence, Rhode Island 

Purdue University, Lafayette, Indiana 

Rabbinical College of America, Morristown, New Jersey 
Rabbinical College of Long Island, Long Beach, New York 
Rabbinical Seminary of America, Forest Hills, New York 
Reed College, Portland, Oregon 

Reconstructionist Rabbinical College, Wyncote, Pennsylvania 
Reformed Bible College, Grand Rapids, Michigan 

Reformed Theological Seminary, Jackson, Mississippi 
Rensselaer Polytechnic Institute, Troy, New York 

Rice University, Houston, Texas 

Roberts Wesleyan College, North Chili, New York 
Rochester Institute of Technology, Rochester, New York 
Rockefeller University, New York, New York 

Rush University, Chicago, Illinois 

Rutgers — The State University, New Brunswick, New Jersey 
St. Bonaventure University, St. Bonaventure, New York 


St. John’s College, Annapolis, Maryland 

St. John’s College, Santa Fe, New Mexico 

Saint John’s University, Collegeville, Minnesota . 

St. John’s University, Jamaica, New York 

St. Lawrence University, Canton, New York 

Saint Louis University, St. Louis, Missouri 

St. Mary’s University of San Antonio, San Antonio, Texas 

Saint Olaf College, Northfield, Minnesota 

St. Vladimir’s Orthodox Theological Seminary, Crestwood, 
New York 

San Francisco State College, San Francisco, California 

San José State University, San José, California 

Santa Clara University, Santa Clara, California 

Sarah Lawrence College, Bronxville, New York 

Scripps College, Claremont, California 

Scripps Research Institute, The, La Jolla, California 

Seattle Pacific University; Seattle, Washington 

Seattle University, Seattle, Washington 

Sherman College of Straight Chiropractic, Spartanburg, South 
Carolina 

Simmons College, Boston, Massachusetts 

Simpson College, Indianola, Iowa 

Simpson College, Redding, California 

Skidmore College, Saratoga Springs, New York 

Smith College, The, Northampton, Massachusetts 

South Dakota School of Mines and Technology, Rapid City, 
South Dakota 

Southern Adventist University, Collegedale, Tennessee 

Southern Illinois University of Carbondale, Carbondale, Ilinois 

Southern Methodist University, Dallas, Texas 

Southwestern Adventist College, Keene, Texas 

Spring Arbor College, Spring Arbor, Michigan 

Springfield College, Springfield, Massachusetts 

State University College at Oswego, Oswego, New York 

State University College at Potsdam, Potsdam, New York 

State University of New York at Binghamton, Binghamton, New 
York 

State University of New York at Buffalo, Buffalo, New York 

State University of New York at Stony Brook, Stony Brook, 
New York 

State University of New York College of Arts and Science at 
Plattsburgh, Plattsburgh, New York 

Stephens College, Columbia, Missouri 

Stevens Institute of Technology, Hoboken, New Jersey 

Sunbridge College, Chestnut Ridge, New York 

Swarthmore College, Swarthmore, Pennsylvania . 

Syracuse University, Syracuse, New York 

Tabor College, Hillsboro, Kansas 

Talmudic College of Florida, Miami Beach, Florida 

Talmudical Yeshiva of Philadelphia, Philadelphia, Pennsylvania 

Taylor University, Upland, Indiana 

Teachers College, Columbia University, New York, New York 
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Telshe Yeshiva Rabbinical College of Telshe, Inc., Wickliffe, 
Ohio 

Telshe Yeshiva-Chicago, Rabbinical College of Telshe-Chicago, 
Inc., Chicago, Illinois 

Temple University, Philadelphia, Pennsylvania 

Texas A&M University, College Station, Texas 


Texas Chiropractic College, Pasadena, Texas 

Texas Woman’s University, Denton, Texas 

Thomas Aquinas College, Santa Paula, California 

Touro College, New York, New York 

Trinity Bible College, Ellendale, North Dakota 

Trinity Christian College, Palos Heights, Illinois 

Trinity College, Hartford, Connecticut 

Trinity Episcopal School for Ministry, Ambridge, Pennsylvania 

Trinity Evangelical Divinity School, Deerfield, Illinois 

Trinity Lutheran College, Issaquah, Washington 

Trinity University, San Antonio, Texas 

Tufts University, Medford, Massachusetts 

Tulane University, New Orleans, Louisiana 

Union College, Lincoln, Nebraska 

Union College, Schenectady, New York 

Union Institute & University, Cincinnati, Ohio 

Union Theological Seminary, New York, New York 

Union University, Jackson, Tennessee 

University of Akron, The, Akron, Ohio 

University of Alabama at Birmingham, The, Birmingham, 
Alabama 

University of Arizona, The, Tucson, Arizona 

University of Arkansas at Little Rock, Little Rock, Arkansas 

University of California, Berkeley, California 

University of California, Davis, California 

University of California, Irvine, California 

University of California, Los Angeles, California 

University of California, Riverside, California 

University of California, San Diego, California 

University of California, San Francisco, California 

University of California, Santa Barbara, California 

University of California, Santa Cruz, California 

University of Central Florida, Orlando, Florida 

University of Chicago The, Chicago, Illinois 

University of Cincinnati, Cincinnati, Ohio 

University of Colorado, Boulder, Colorado 

University of Delaware, Newark, Delaware 

University of Denver, Denver, Colorado 

University of Detroit Mercy, Detroit, Michigan 

University of Florida, Gainesville, Florida 

University of Georgia, The, Athens, Georgia 

University of Hawaii, Honolulu, Hawaii 

University of Houston, Houston, Texas 

University of Idaho, Moscow, Idaho 

University of Illinois, Urbana, Illinois 

University of Iowa, lowa City, Iowa 

University of Judaism, Los Angeles, California 

University of Kansas, Lawrence, Kansas 

University of Kentucky, Lexington, Kentucky 

University of Maine, Orono, Maine 

University of Maryland, College Park, Maryland 

University of Massachusetts at Amherst, 
Massachusetts 

University of Miami, Coral Gables, Florida 

University of Michigan, The, Ann Arbor, Michigan 

University of Minnesota, Minneapolis, Minnesota 

University of Mississippi, The, Oxford, Mississippi 

University of Missouri, Columbia, Missouri 

University of Missouri, St. Louis, Missouri 

University of Montana-Missoula, The, Missoula, Montana 

University of Nebraska, The, Lincoln, Nebraska 

University of Nevada-Reno, Reno, Nevada 

University of North Carolina at Chapel Hill, Chapel Hill, North 
Carolina 

University of North Dakota, Grand Forks, North Dakota 
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University of North Texas} Denton, Texas 

University of Notre Dame du Lac, Notre Dame; Indiana 

University of Oklahoma, Norman, Oklahoma 

University of Oregon, Eugene, OrPe0n in a 

University of Pennsylvania, Philadelphia, Pennsylvania 

University of Pittsburgh, Pittsburgh, Pennsylvania 

University of Portland, Portland, Oregon .«: 

University of Rhode Island, Kingston, Rhode Island 

University of Rochester, Rochester, New ‘York 

University of St. Thomas, Houston, Texas 

University of St. Thomas, St. Paul, Minnesota 

University of San Diego, San Diego, California © 

University of Southern California, Los Angeles, California 

~~ University of’ Southern — Mississippi, The, Hattiesburg, 

Mississippi Date eA AS 

University of Tennessee, The, Knoxville, Tennessee 

University of Texas, Austin, Texas. 

University of Texas Southwestern Medical , Center at. Dallas, 
The, Dallas, Texas 

University of the. Pacific, Stockton, Cee 

University of Tulsa, Tulsa, Oklahoma 

University of Utah, Salt Lake City, Utah . 

University of Vermont, Burlington, Vermont 

University of Virginia, Charlottesville; Virginia 

University of Washington, Seattle; Washington 

University of Wisconsin, Madison, Wisconsin 

University of Wyoming, The, Laramie, Wyoming 

Utah State University of be uaa and. BRHSS Science, |Lo- 
gan, Utah 

Valparaiso University, Valparaiso, Indiana 

Vanderbilt University, Nashville, Tennessee 

Vassar College, Poughkeepsie, New. York 

Villanova University, Villanova, Pennsylvania 

Wake Forest University, Winston-Salem, North Carolina 

Walla Walla University, College Place; Washington 

Washington and Lee University, Lexington, Virginia 

Washington Bible College, Lanham,-Maryland 

Washington State University, Pullman, Washington 

Washington University, St.Louis, Missouri 

Wayne State University, Detroit, Michigan . 

Wellesley College, Wellesley, Massachusetts 

Wesleyan University, Middleton, Connecticut 

West Virginia University, Morgantown, West Virginia ° 

Western Baptist College, Salem, Oregon 

Western Conservative Baptist Seminary, Portland, Oregon 

Western Michigan University, Kalamazoo, Michigan 

Western States Chiropractic College, Portland, Oregon... 

Western University of Health Sciences, Pomona, California 

Western Washington University, Bellingham, Washington: 

Westfield State College, Westfield, Massachusetts 


Westminster Theological Seminary, Philadelphia, Pennsylvania 
Westminster Theological. Seminary..in. California, Escondido, 
California 
Wheaton College, Norton, Mdseathaveres 
Wheaton College, Wheaton, Illinois 
Wheelock College, Boston, Massachusetts 
Whitman College, Walla Walla, Washington 
Whittier College, Whittier, California 
Whitworth College, Spokane, Washington 
William Tyndale College, Farmington Hills, Michigan 
Williams College, Williamstown, Massachusetts ©’ > 
Wittenberg University, Springfield, Ohio 
Wright State University, Dayton, Ohio: 
Yale University, New Haven, Connecticut 
Yeshiva Ohr Elchonon Chabad/West Coast Talmudic ‘Senin. 
Los Angeles, California 
Yeshiva University, New. York, New. York 
History: S. 1 of Sch. VIII amended by P.C. 2010-551, s. 3, April: 29, 2010, Canada 
Gazette, Part II, May 12, 2010, to delete)“Huntington College, ‘Huntington; Indiana”, 


“Naropa Institute, The, Boulder, Colorado” and “Union Institute, The, Cincinnati, 
Ohio”, effective January 1, 2006; to add “Hawaii Pacific University, Honolulu, | Ha- 
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waii”, “Huntington University, Huntington, Indiana’, “Idaho State University, Poca- 
tello, Idaho”; “John Brown University; Siloam Springs, Arkansas’, “‘Naropa'Univer- 
sity, Boulder, Colorado” ‘and “Union Institute & University,’ Cincinnati} ‘Ohio’; 
effective January: 1, 2006; to add, “‘Albany College of Pharmacy, of Union: University, 
Albany, New York”, “Jacksonville:State University, Jacksonville; Alabama’, “Mesivta 
Torah Vodaath Rabbinical Seminary, Brooklyn, New York”, “Mount Sinai School of 
Medicine; New York, New York”; “Union University, Jackson, Tennéssée” and “Uni- 
versity of Mississippi, The; Oxford, Mississippi’, effective January 1,'2007; to delete 
“Albany College of Pharmacy: of Union University, Albany, New York” and add “Al- 
bany College of Pharmacy and Health Sciences, Albany, New York”, effective August 
21, 2008; to delete “Walla Walla College;' College Place, Washington”. and add “Walla 
Walla University, College Place; Washington’, effective January 1, 2008; and to add 
“Cranbrook Academy’ of Art, Bloomfield Hills, Michigan’; effective January 1, 2009: 


S.1 amended by P.C. 2006-997, s.1, September 21, 2006, Canada Gazette, Part II, 
October 4, 2006, to add “City University of New York, The, John Jay College of Crim- 
inal Justice, New York, New York”, “Finlandia University, Hancock, Michigan”, “Tlli- 
nois State University, Normal, Illinois” and ‘ ‘University of St.’ Thomas, Houston, 
Texas”, effective January 1, 2005; andi to add “University of Tennessée} The; Knox- 
ville, Tennessee”, effective January 1, 2006, 


S: 1 amended by P.C. 2006-815,'s. 2, August:29, 2006, ‘Canada Gazette, Part Il, Sep- 
tember 20; 2006, to add “California Institute of the’Arts, Valencia, California’, effec- 
tive January 1,:2003; to add “D’ Youville College, Buffalo, New York”; ‘Georgetown 
University, Washington, District of Columbia” and “University of St. Thomas, St. Paul, 
Minnesota” and’ substitute “Life Chiropractic College West; Hayward, California” for 
“Life Chiropractic College West, San Lorenzo, California’, effective January 1, 2004; 
and to add “Christendom College, Front Royal,-Virginia’, effective January'1) 2005. 


S. 1 amended by P.C. 2005-1133, s. 5; June 7, 2005; Canada Gazette, Part II, June 29, 
2005, to substitute “Philadelphia University, Philadelphia, Pennsylvania” and “San 
José State University, San José, California” for “Philadelphia College of Textiles and 
Science, Philadelphia, Pennsylvania” and “San Jose State College, San Jose, Califor- 
nia”, deemed to have had effect as of January 1, 1999. 


S. 1 amended by P.C. 2005-694, s. 7, May 3, 2005, Canada Gazette, Part. II, May 18, 
2005, to add, in alphabetical order, “Reformed Theological Seminary, Jackson, Missis- 
sippi’, deemed to“have'taken effect on January 1, 2000; “Baylor University, Waco, 
Texas”, “University of Akron; The, Akron, Ohio”, “University of Southern Mississippi, 
The;| Hattiesburg, Mississippi’, deemed to have taken effect on January ‘1,'2002; and 
“Conway School of Landscapé Design, At ise alley deeméd' to have 
taken effect on January 1, 2003. 


S.1 amended by P.C. 2002-2169, s. 15, December.12, 2002, Canada Gazette, Part Il, 
January 1, 2003,to delete Lutheran, Bible Institute of Seattle and University of Detroit, 
applicable as of January 1,.2003; to add Kenyon College, Medical University of South 
Carolina, Nova.Southeastern University, Talmudic College of Florida, Trinity Lutheran 
College and University of Detroit Mercy, applicable as of January 1, 2001; and to add 
Saint John’s University, applicable as of January 1, 2002. 


S. 1 amended by P.C. 2001-829, s. 1, May 10, 2001, Canada Gazette, Part Il, May 23, 
2001 to delete Columbia Pacific University, Medical College of Pennsylvania and 
Hahnemann University, The, Ottawa University, Parsons School of Design and Rad- 
cliffe College, applicable as’of May 23, 2001; to add Academy of ‘the New Church, 
The, Aurora University, Baylor College of Medicine, Florida Gulf Coast University, 
New School University, Texas A&M University, Western University of Health Sci- 
ences and Westfield State College, applicable‘as of January 1, 1999; and to add Magda- 
len College, Medaille College, Medical College of Ohio, Northern’ Michigan ety 
and St. Bonaventure University, applicable as of January 1, 2000." 


Carroll College, Duquesne University, University of Texas Southwestern Medical 
Center at Dallas, The, University of Wyoming, The and Wright State University added 
by P.C. 2000-726, subsec. 1(2), May 18, 2000, Canada Gazette, Part II, June 7, 2000, 


| applicable as of January 1, 1997. 


Antioch College,., California. Lutheran TROBE Cornerstone Poliese and Grand 
Rapids Baptist. Seminary, Eastern College, Emporia State; University, Juilliard School, 
The, Marantha Baptist Bible College, Naropa Institute, State University of New York 
at Stony Brook and West Virginia University added by the said P.C. 2000-726, subsec. 


| 1(3), applicable as of January 1, 1998. 


Texas Woman’s University, University of Missouri and Wheelock College added by 
the said P.C. 2000-726; subsec. 1(4), applicable as of January 1, 1999. 


| Colgate-Rochester Divinity School, The, Eastern Mennonite University, Kettering Uni- 


versity, Liberty University, Life University, Louisiana State University and Agricul- 
tural and Mechanical College, Michigan ‘State University, Northwest College of the 
Assemblies of God, Northwood University, Santa Clara University, Southern Adventist 
University and University of Vermont added by the said P.C. 2000-726, subsec. 1(5), 
effective June 7, 2000. : 


Ambassador University (Big Sandy TX), American College, The (Bryn Mawr PA), 
Anna Maria College (formerly. Anna Maria College for Women) (Paxton MA), Bald- 
win-Wallace College (Berea OH), Bluffton College (Bluffton OH), Carroll College 
(Waukesha WI), College of New Rochelle (NY), College of Wooster, The (OH), Dana 
College (Blair NB), De Pauw University (Greencastle IN), Detroit College of Law 
(MI), Divinity School, The (Rochester NY), Earlham College (Richmond IN), Eastern- 
Baptist Theological Seminary, The (Philadelphia), Eastern Mennonite College (Har- 
risonburg VA), Georgetown University (Washington DC), GMI Engineering &!Man- 


| agement Institute (Flint MI), Gustavus’ Adolphus College (St. Peter MN),' Hebrew 
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Union College — Jewish Institute of Religion (Los Angeles), Hebrew Union Col- 
lege — Jewish Institute of Religion (New York), Hobe Sound Bible College (Hobe 
Sound FL), Hollins College (VA), Hood College (Frederick MD), Liberty Baptist Col- 
lege (Lynchburg VA), Life Chiropractic College (Marietta GA), Louisiana State Uni- 
versity (Baton Rouge), Marymont College (Tarrytown NY), Mills College (Oakland 
CA), Mount Vernon College (Washington DC), Nasson College (Springvale ME), Naz- 
arene Bible College (Colorado Springs), Nebraska Wesleyan University (Lincoln), 
Northrop Institute of Technology (Inglewood CA), Northwest College (Kirkland WA), 
Northwood Institute (Midland MI), Puget Sound Christian College ... A college of the 
Bible (Edmonds WA), Reformed Theological Seminary (Jackson MS), Ripon College 
(Ripon WI), Saint Mary-of-the-Woods College (IN), Saint Mary’s College (Notre 
Dame IN), Southern College of Seventh-Day Adventists (Collegedale TN), Temple 
Buell College (Denver), Trinity College (Dunedin FL), University of Dubuque (IA), 
University of Santa Clara (CA), University of the Ozarks (Clarksville, AK), University 
of the South, The (Sewanee TN), University of Vermont and State Agricultural College 
(Burlington), Wagner College (Staten Island NY) and Yeshiva University of Los Ange- 
les deleted by the said P.C. 2000-726, subsec. 1(1), effective June 7, 2000. 


S. 1 amended by P.C. 1997-1041, subsecs, 1(1), (2), July 25, 1997, Canada Gazette, 
Part II, August 20, 1997, to add the following (applicable to 1996 et seq.): 


Bastyr University, Seattle, Washington; City University, Bellevue, Washington; 
Columbia International University, Columbia, South Carolina; Eckerd College, 
St. Petersburg, Florida; Grace University, Omaha, Nebraska; Herman M. Finch 
University of Health Sciences, The/The Chicago Medical School, North Chi- 
cago, Illinois; Montana Tech of the University of Montana, Butte, Montana; 
Multnomah Bible College, Portland, Oregon; Parsons School of Design, New 
York, New York; Union College, Lincoln, Nebraska; University of California, 
Davis, California; University of California, Irvine, California; University of Cali- 
fornia, Los Angeles, California; University of California, Riverside, California; 
University of California, San Diego, California; University of California, Santa 
Barbara, California; University of California, Santa Cruz, California; University 
of Montana-Missoula, The, Missoula, Montana; University of North Texas, 
Denton, Texas 


and delete the following (applicable to 1996 et seg.): 


Antioch University, New York, New York; Bastyr College, Seattle, Washington; 
Briarcliff College, Briarcliffe Manor, New York; Columbia Bible College & 
Seminary, Columbia, South Carolina; Dropsie University, The, Philadelphia, 
Pennsylvania, George Williams College, Downers Grove, Illinois; Grace College 
of the Bible, Omaha, Nebraska; Montana College of Mineral Science and Tech- 
nology, Butte, Montana; Multnomah School of the Bible, Portland, Oregon; 
Ricker College, Houlton, Maine; Rosemead Graduate School of Psychology, 
Rosemead, California; University of Health Sciences/The Chicago Medical 
School, Chicago, Illinois; University of Montana, Missoula, Montana; Western 
Evangelical Seminary, Portland, Oregon; Westminster Choir College, Princeton, 
New Jersey. 


S. 1 amended by P.C. 1996-632, subsecs. 1(1), (2), April 30, 1996, Canada Gazette, 
Part II, May 15, 1996, to add the following (applicable after 1994): 


Alfred University, Alfred, New York 

Colby-Sawyer College, New London, New Hampshire 

College of New Rochelle, New Rochelle, New York 

Florida State University, Tallahassee, Florida 

Holy Trinity Orthodox Seminary, The, Jordanville, New York 

Lawrence Technological University, Southfield, Michigan 

Maharishi University of Management, Fairfield, Iowa 

Medical College of Pennsylvania and Hehnemann University, The Philadelphia, 
Pennsylvania 

Mercyhurst College, Erie, Pennsylvania 

Rush University, Chicago, Illinois 

Simpson College, Redding, California 

Southern College of Seventh-Day Adventists, Collegedale, Tennessee 

Westminster Theological Seminary in California, Escondido, California 


and delete the following (applicable after 1994): 
Maharishi International University, Fairfield, Iowa 
Medical College of Pennsylvania, Philadelphia, Pennsylvania 


S. 1 amended by P.C. 1995-581, s. 1, April 4, 1995, Canada Gazette, Part II, April 19, 
1995, to add the following (applicable after 1993): 


Ambassador University, Big Sandy, Texas 

Columbia Union College, Takoma Park, Maryland 
Detroit College of Law, Detroit, Michigan 

Divinity School, The, Rochester, New York 

Emmanuel School of Religion, Johnson City, Tennessee 
Meadville-Lombard Theological School, Chicago, Illinois 
Oakwood College, Huntsville, Alabama 

Scripps Research Institute, The, La Jolla, California 
University of the South, The, Sewanee, Tennessee 


S. 1 amended by P.C. 1994-866, subsec. 1(1), May 26, 1994, Canada Gazette, Part Il, 
June 15, 1994, to add the following (applicable after 1992): 

Associated Mennonite Biblical Seminary, Elkhart, Indiana 

Bluffton College, Bluffton, Ohio 

Clark University, Worcester, Massachusetts 
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Ecumenical Theological Center, Detroit, Michigan 
Nebraska Wesleyan University, Lincoln, Nebraska 
Northwestern College, Orange City, Iowa 

Sunbridge College, Chestnut Ridge, New York 

Union Institute, The, Cincinnati, Ohio 

University of Georgia, The, Athens, Georgia 

University of Judaism, Los Angeles, California 

Wake Forest University, Winston-Salem, North Carolina 
Wheaton College, Norton, Massachusetts 


S. 1 amended by the said P.C, 1994-866, subsec. 1(2), by repealing the following (ap- 
plicable after 1992): 


Goshen Biblical Seminary, Elkhart, Indiana 
Mennonite Biblical Seminary, Elkhart, Indiana 
Union for Experimenting Colleges and Universities, The, Cincinnati, Ohio 


S. 1 amended by P.C, 1993-901, May 4, 1993, Canada Gazette, Part Il, May 19, 1993, 
to add the following (applicable after 1991): 


American Film Institute Center for Advanced Film and Television Studies, Los 
Angeles, California 

Calvin Theological Seminary, Grand Rapids, Michigan 

St. John’s University, Jamaica, New York 

Saint Olaf College, Northfield, Minnesota 


S. 1 amended by P.C. 1992-1108, s. 1, May 21, 1992, Canada Gazette, Part II, June 3, 
1992 to add the following (applicable after 1990): 


Baldwin-Wallace College, Berea, Ohio 

Bastyr College, Seattle, Washington 

Earlham College, Richmond, Indiana 

Lutheran Bible Institute of Seattle, Issaquah, Washington 
North Central College, Naperville, Illinois 

Rabbinical College of Long Island, Long Beach, New York 
Scripps College, Claremont, California 

Trinity Bible College, Ellendale, North Dakota 

University of California, San Francisco, California 


S. | amended by P.C, 1991-467, s. 1, March 14, 1991, Canada Gazette, Part Il, March 
27, 1991 (applicable after 1989) to add the following: 


Anderson College, Anderson, South Carolina 

De Pauw University, Greencastle, Indiana 

Ferris State University, Big Rapids, Michigan 

Hampshire College, Amherst, Massachusetts 

Mayo Foundation, Rochester, Minnesota 

Pennsylvania College of Podiatric Medicine, Philadelphia, Pennsylvania 

Reconstructionist Rabbinical College, Wyncote, Pennsylvania 

Skidmore College, Saratoga Springs, New York ; 

Talmudical Yeshiva of Philadelphia, Philadelphia, Pennsylvania 

Villanova University, Villanova, Pennsylvania 

Yeshiva Ohr Elchonon Chabad/West Coast Talmudic. Seminary, Los Angeles, 
California 


S. 1 amended by P.C, 1990-1332, s. 2, June 28, 1990, Canada Gazette, Part Il, July 18, 
1990 (applicable after 1988), to substitute “Franciscan University of Steubenville” for 
“University of Steubenville” and “Lake Superior State University” for “Lake Superior 
State College” and to add the following: 


Claremont McKenna College, Claremont, California 

Columbia Bible College & Seminary, Columbia, South Carolina 
Curtis Institute of Music, The, Philadelphia, Pennsylvania 
Emory University, Atlanta, Georgia 

Franciscan University of Steubenville, Steubenville, Ohio 
Mankato State University, Mankato, Minnesota 

Minot State University, Minot, North Dakota 

New England College, Henniker, New Hampshire 

Northwestern College, St. Paul, Minnesota 

Palmer College of Chiropractic-West, Sunnyvale, California 
Rice University, Houston, Texas 

Southwestern Adventist College, Keene, Texas 

University of Alabama at Birmingham, The, Birmingham, Alabama 
University of Montana, Missoula, Montana 

University of San Diego, San Diego, California 

University of the Ozarks, Clarksville, Arkansas 


S. 1 amended by P.C. 1989-723, s. 1, April 28, 1989, Canada Gazette, Part Il, May 10, 
1989, to add the following applicable after 1987: 


Augsburg College, Minneapolis, Minnesota 

Elmira College, Elmira, New York 

God’s Bible School and College, Cincinnati, Ohio 

Life Chiropractic College, Marietta, Georgia 

Life Chiropractic College—West, San Lorenzo, California 
Montana College of Mineral Science and Technology, Butte, Montana 
Nazarene Bible College, Colorado Springs, Colorado 
Providence College, Providence, Rhode Island 

Thomas Aquinas College, Santa Paula, California 

University of Arkansas at Little Rock, Little Rock, Arkansas 
University of Nevada—Reno, Reno, Nevada 
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Western Baptist College, Salem, Oregon 


S. 1 amended by P.C. 1988-561, s. 1, March 24, 1988, Canada Gazette, Part II, April 
13, 1988, to add the following, applicable after 1986: 
Carroll College, Waukesha, Wisconsin 
Dana College, Blair, Nebraska 
Emerson College, Boston, Massachusetts 
Hood College, Frederick, Maryland 
Nazarene Theological Seminary, Kansas City, Missouri 
Pacific Union College, Angwin, California [already listed] 
Princeton Theological Seminary, Princeton, New Jersey 
Reformed Theological Seminary, Jackson, Mississippi 
State University College at Potsdam; Potsdam, New York 
Taylor University, Upland, Indiana [already listed] 
University of Massachusetts at Amherst, Amherst Massachusetts 


S. 1 amended by P.C. 1987-1479, s. 1, July 30, 1987; Canada Gazette, Part II, August 
19, 1987, effective after 1985, to delete “Detroit Bible College, Farmington Hills, 
Michigan’, to substitute “Biola University” for “Biola College”, “San Rafael” for 
“Petaluma” in “Columbia Pacific University” [which had not previously been listed], to 
add “(Stanford University)” to “Leland Stanford Junior University”, and to add the 
following: 


American International College, Springfield, Massachusetts 

Atlantic Union College, South Lancaster, Massachusetts 

Canisius College, Buffalo, New York 

Central Yeshiva Tomchei Tmimim-Lubavitch, Brooklyn, New York 

Concordia College, Moorhead, Minnesota 

Emmaus Bible College, Dubuque, Iowa 

Hobe Sound Bible College, Hobe Sound, Florida 

Moravian College, Bethlehem, Pennsylvania 

Pacific Graduate School of Psychology, Menlo Park, California 

Philadelphia College of Bible, Langhorne, Pennsylvania 

Rabbinical College of America, Morristown, New Jersey 

Saint Mary-of-the-Woods College, Saint Mary-of-the-Woods, Indiana 

Trinity Episcopal School for Ministry, Ambridge, Pennsylvania 

University of Rhode Island, Kingston,Rhode Island 

Western States Chiropractic College, Portland, Oregon 

Whittier College, Whittier, California 

William Tyndale College, Farmington Hills, Michigan 
S. 1 amended by P.C. 1986-746, s. 1, March 26, 1986, Canada Gazette, Part II, April 
16, 1986, effective January 1, 1985, to substitute “Seattle Pacific University, Seattle, 
Washington” for “Seattle Pacific College, Seattle, Washington”, and to add the 
following: 


De Paul University, Chicago, Illinois 

GMI Engineering & Management Institute, Flint, Michigan 

Grace College of the Bible, Omaha, Nebraska 

Hollins College, Hollins College, Virginia 

Mount Ida College, Newton Centre, Massachusetts 

Sherman College of Straight Chiropractic, Spartanburg, South Carolina 

Union for Experimenting Colleges and Universities, The, Cincinnati, Ohio 

Washington and Lee University, Lexington, Virginia 
S. 1 amended by P.C. 1985-1150, s. 1, April 4, 1985, Canada Gazette, Part II, April 17, 
1985 to add “American Graduate School of International Management, Glendale, Ari- 
zona”, effective commencing January 1, 1983; to substitute “Clarkson University” for 
Clarkson College of Technology, and “Puget Sound Christian College... A college of 
the Bible” for “Puget Sound College of the Bible”, effective January 1, 1984; and to 
add the following effective January 1, 1984: 


American University in Cairo, 'The, New York, New York 

Barnard College, New York, New York 

Lafayette College, Easton, Pennsylvania 

State University of New York at Binghamton, Binghamton, New York 
University of Health Sciences/The Chicago Medical School, Chicago, Illinois 
University of Missouri, Columbia, Missouri 


S. 1 amended by P.C. 1984-774, s. 1, March 8, 1984, Canada Gazette, Part II, March 
21, 1984 to add the following effective commencing January 1, 1983: 


American College, The, Bryn Mawr, Pennsylvania 
Antioch University, New York, New York 

Case Western Reserve University, Cleveland, Ohio 
Central Michigan University, Mount Pleasant, Michigan 
College of Wooster, The, Wooster, Ohio 

Hebrew Union College — Jewish Institute of Religion, Los Angeles, California 
Kansas State University, Manhattan, Kansas 

Maharishi International University, Fairfield, lowa 

Mirrer Yeshiva Central Institute, Brooklyn, New York 
Mount Vernon College, Washington, District of Columbia 
Ohio College of Podiatric Medicine, Cleveland, Ohio 
Pacific University, Forest Grove, Oregon 

Palm Beach Atlantic College, West Palm Beach, Florida 
Puget Sound College of the Bible, Edmonds, Washington 
Radcliffe College, Cambridge, Massachusetts 

Ripon College, Ripon, Wisconsin 
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St. Vladimir’s Orthodox Theological Seminary, Crestwood, New York 
Southern Illinois University of Carbondale; Carbondale, Illinois 
Trinity University, San Antonio, Texas 

University of Central Florida, Orlando, Florida 

University of Steubenville, Steubenville, Ohio 

Westminster Choir College, Princeton, New Jersey 


S. 1 amended by P.C. 1983-1194, s. 1, April 21, 1983, Canada Gazette, Part I, May 
11, 1983, to add the following effective from January 1, 1982: 


Adams State College, Alamosa, Colorado 

Beloit College, Beloit, Wisconsin 

Bowling Green State University, Bowling Green, Ohio 
College of William and Mary, Williamsburg, Virginia 
Fresno Pacific College, Fresno, California 

Medical College of Pennsylvania, Philadelphia, Pennsylvania 
Pine Manor College, Chestnut Hill, Massachusetts 
Rockefeller University, New York, New York 

Trinity Evangelical Divinity School, Deerfield, Mlinois 
Walla Walla College, College Place, Washington 
Western Conservative Baptist Semimary, Portland, Oregon 


S. 1 amended by P.C. 1982-1094, April 8, 1982, Canada Gazette, Part Il, lees 28, 
1982, to add to the following, effective January 1, 1981: 


Abilene Christian University, Abilene, Texas 

Andover Newton Theological School, Newton Centre, Massachusetts 
Asbury Theological Seminary, Wilmore, Kentucky 

Bates College, Lewiston, Maine ; 

Bethel College, North Newton, Kansas 

Illinois Institute of Technology, Chicago, Illinois 
LeTourneau College, Longview, Texas 

Liberty Baptist College, Lynchburg, Virginia 

Messiah College, Grantham, Pennsylvania 

Oberlin College, Oberlin, Ohio 

Pomona College, Claremont, California 

Reformed Bible College, Grand Rapids, Michigan 

St. Mary’s University of San Antonio, San Antonio, Texas 
Texas Chiropractic College, Pasadena, Texas 


S. 1 amended by P.C. 1981-673, March 12, 1981, Canada Gazette, Part II, March 25, 
1981, to add the following, effective January 1, 1980: 


Azusa Pacific College, Azusa, California 

Boston College, Chestnut Hill, Massachusetts 

Le Moyne College, Syracuse, New York 

Northwest College, Kirkland, Washington 

Northwood Institute, Midland, Michigan 

Rabbinical Seminary of America, Forest Hills, New York 

South Dakota School of Mines and Technology, Rapid City, South Dakota 
Whitman College, Walla Walla, Washington 

Yeshiva University of Los Angeles, Los Angeles, California 


S. 1 amended by P.C. 1980-1138, s..1, May 1, 1980, Canada Gazette, Part II, May 14, 
1980, to add the following, effective on and after January 1, 1979: 


Cedarville College, Cedarville, Ohio 

Detroit Bible College, Farmington Hills, Michigan 
Goddard College, Plainfield, Vermont 

Louisiana State University, Baton Rouge, Louisiana 
Multnomah School of the Bible, Portland, Oregon 
North American Baptist Seminary, Sioux Falls, South Dakota 
Ottawa University, Ottawa, Kansas 

Pace University, New York, New York 

Park College, Kansas City, Missouri 

St. John’s College, Annapolis, Maryland 

St. John’s College, Santa Fe, New Mexico 
Stephens College, Columbia, Missouri 

Taylor University, Upland, Indiana 

Touro College, New. York, New York 

Trinity College, Dunedin, Florida 

Washington Bible College, Lanham, Maryland 
Western Evangelical Seminary, Portland, Oregon 


S. 1 amended by P.C. 1979-1181, April 4, 1979, Canada Gazette, Part II, April 25, 
1979, to add the following, effective on and after January 1, 1978: 


Brigham Young University — Hawaii Campus, Laie, Hawaii 
Eastern Washington University, Cheney, Washington 
Fuller Theological Seminary, Pasadena, California 
Grinnell College, Grinnell, lowa 

Macalester College, St. Paul, Minnesota 

National College of Chiropractic, The, Lombard, Illinois 
Old Dominion University, Norfolk, Virginia 

Saint Mary’s College, Notre Dame, Indiana 

Sarah Lawrence College, Bronxville, New York 

Union College, Schenectady, New York 

University of Santa Clara, Santa Clara, California 
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S. 1 amended by P.C. 1978-781, March 16, 1978, Canada Gazette, Part II, April 12, 
1968, to add the following, effective on and after January 1, 1977: 


Bennington College, Bennington, Vermont 

Creighton University, Omaha, Nebraska 

Florida Atlantic University, Boca Raton, Florida 

Mesivta Yeshiva Rabbi Chaim Berlin, Brooklyn, New York 
Ohio University, Athens, Ohio 

Swarthmore College, Swarthmore, Pennsylvania 

University of Houston, Houston, Texas 

Valparaiso University, Valparaiso, Indiana 

Western Washington University, Bellingham, Washington 


2. The universities situated in the United Kingdom of Great Britain 
and Northern Ireland that are prescribed by section 3503 are the 
following: 


Aston University, Birmingham, England 

Brunel University, Uxbridge, England 

Cranfield University, Bedfordshire, England 

Gateshead Talmudical College, Gateshead, England 

Heriot-Watt University, Edinburgh, Scotland 

Imperial College of Science, Technology and Medicine, 
London, England 

King’s College London, London, England 

London Business School, London, England 

London School of Economics and Political Science, The, 
London, England 

Loughborough University, Leicestershire, England 

Queen’s University of Belfast, The, Belfast; Northern Ireland 

University College London, London, England 

University of Aberdeen, Aberdeen, Scotland 

University of Bath, The, Bath, England 

University of Birmingham, Birmingham, England 

University of Bradford, Bradford, England 

University of Bristol, Bristol, England 

University of Cambridge, Cambridge, England 

University of Dundee, The, Dundee, Scotland 

University of Durham, Durham, England 

University of Edinburgh, Edinburgh, Scotland 

University of Exeter, Exeter, England 

University of Glasgow, Glasgow, Scotland 

University of Keele, Keele, England 

University of Kent, Canterbury, England 

University of Leeds, Leeds, England 

University of Liverpool, Liverpool, England 

University of London, London, England 

University of Manchester, The, Manchester, England 

University of Newcastle, The, Newcastle upon Tyne, England 

University of North London, London, England 


University of Nottingham, The, Nottingham, England 

University of Oxford, Oxford, England 

University of Reading, Reading, England 

University of St. Andrews, St. Andrews, Scotland 

University of Sheffield, Sheffield, England 

University of Southampton, Southampton, England 

University of Strathclyde, Glasgow, Scotland 

University of Surrey, Guildford, Surrey, England 

University of Sussex, Brighton, England 

University of Wales, Cardiff, Wales 
History: S. 2 amended by P.C. 2010-551, s. 4, April 29, 2010, Canada Gazette, Part 
II, May 12, 2010, to add “London School of Economics and Political Science, The, 
London, England” and “University of Kent, Canterbury, England”, effective January 1, 


2005; to add “University of Keele, Keele, England”, effective January 1, 2007; and to 
add “Brunel University, Uxbridge, England”, effective January 1, 2009. 

S. 2 amended by P.C. 2006-815, s. 3, August 29, 2006, Canada Gazette, Part II, Sep- 
tember 20, 2006, to add “Heriot-Watt University, Edinburgh, Scotland”, effective Janu- 
ary 1, 2004. 

S. 2 amended by P.C. 2002-2169, s. 16, December 12,2002, Canada Gazette, Part II, 
January 1, 2003 to add London Business School and Loughborough Uae. appli- 
cable as of January 1, 2001. 

S. 2 amended by P.C. 2001-829, s. 2, May 10, 2001, Canada Gazette, Part Il, May 23, 
2001, to delete University of Hull, The, Hull, England, and University of Lancaster, 


Income Tax Regulations 


Lancaster, England, applicable as of May 23, 2001; to add King’s College London, 
London, England and University of North London, London, England, applicable as of 
January 1, 1999; and to add University College London, London, England, applicable 
as of January 1, 2000. 

S. 2 amended by P.C. 2000-726, s. 2. May 18, 2000, Canada Gazette, Part II, June 7, 
2000, to change Cranfield Institute of Technology to Cranfield University, and Victoria 
University of Manchester to University of Manchester, The, effective June 7, 2000; to 
add University of Newcastle, The, Newcastle upon Tyne, England and University of 
Surrey, Guildford, Surrey, England, applicable as of January 1, 1997; and to add Impe- 
tial College of Science, Technology and Medicine, London, England, applicable as of 
January 1, 1998. 

S. 2 amended by P.C. 1996-632, s. 2, April 30, 1996, Canada Gazette, Part II, June 15, 
1994, to add “Aston University, Birmingham, England” and “University of Sussex, 
Brighton, England”, applicable after 1994. 

S. 2 amended by P.C. 1994-866, s. 2, May 26, 1994, Canada Gazette, Part Il, June 15, 
1994, to add “University of Hull, The, Hull, England”, applicable after 1992. 

S. 2 amended by P.C. 1992-1108, s. 2, May 21, 1992, Canada Gazette, Part II, June 3, 
1992, to add “Gateshead Talmudical College, Gateshead, England”, applicable after 
1990. 

S. 2 amended by P.C. 1991-467, s. 2, March 14, 1991, Canada Gazette, Part II, March 
27, 1991 (applicable after 1989) to add the following: 


University of Bath, The, Bath, England 
University of Dundee, The, Dundee, Scotland 
University of Nottingham, The, Nottingham, England . 
S. 2 amended by P.C. 1990-1332, s. 3, June 28, 1990, Canada Gazette, Part II, July 18, 


1990, to add “University of Exeter, Exeter, England” and “University of Lancaster, 
Lancaster, England”, applicable after 1988. 


S. 2 amended by P.C. 1989-723, s. 2, April 28, 1989, Canada Gazette, Part II; May 10, 
1989, to add “University of Southampton, Southampton, England”, applicable after 
1987. 


S. 2 amended by P.C. 1984-774, s, 2, March 8, 1984, Canada Gazette, Part Il, March 
21, 1984 to add “University of Durham, Durham, England”, applicable after 1982. 


3. The universities situated in France that are. prescribed by. section 
3503 are the following: 


American University in Paris, Paris 
Catholic Faculties of Lyon, Lyon 
Catholic Institute of Paris, Paris 
Catholic University of Lille, The, Lille 
Ecole Nationale des Ponts et: Chaussées, Paris 
European Institute of Business edninisieation (INSEAD), 
Fontainebleau 
Hautes Etudes Commerciales, Paris 
Paris Graduate School of Management, Paris 
History: S. 3 amended by P.C. 2001-829, s. 3, May 10, 2001, Canada Gazette, Part II, 


May 23, 2001, to delete University of Aix-Marseilles, Aix-en-Provence, and University 
of Paris, Paris, applicable as of May 23,-2001. 


S. 3 amended by P.C. 2000-726, s. 3, May 28, 2000, Canada Gazette, Part II; June 7, 
2000, to change Catholic Faculties of Lille to Catholic University of Lille, The, effec- 
tive June 7, 2000. 
S. 3 amended by P.C. 1994-866, s. 3, May 26, 1994, Canada Gazette, Part II, June 15, 
1994, to add the following (applicable after 1992): 

Hautes Etudes Commerciales, Paris 

Paris Graduate School of Management, Paris 
S. 3 amended by P.C. 1991-467, s. 3, March 14, 1991, Canada Gazette, Part II, March 
27, 1991 (applicable after 1989) to add the following: 

Ecole Nationale des Ponts et Chaussées, Paris 

European Institute of Business Administration (INSEAD), Fontainebleau 
S. 3 amended by P.C. 1990-1332, s. 4, June 28, 1990, Canada’ Gazette, Part Il, July 18, 
1990, to substitute “American Cusiy craitiy for “American College”, applicable after 
1988. 


S. 3 amended by P.C. 1988-561, s. 2, March 24, 1988, Canada Gazette, Part Il, April 
13, 1988, to add “American College in Paris, Paris”, applicable after 1986. 


4. The universities situated in Austria that are prescribed by section 
3503 are the following: 

University of Vienna, Vienna 

WU Vienna University of Economics and Business, Vienna 


History: S. 4 amended by P.C. 2010-551, s. 5, April 29; 2010, Canada Gazette, Part 
II, May 12, 2010, to add “WU Vienna University of Economics and Business, Vienna”, 
effective January 1, 2007. 
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5. The: universities situated in Belgium that are i ia by ‘secs 
tion 3503 are the following: ik 


Catholic University of Louvain, Louvain 


History: S. 5 amended by P.C. 2000-726,'s. 4, May 28, 2000, Canada Gazette, Part II, 
June 7, 2000, to delete Free neers of Bae Brussels, effective Sune 1, 2000. 


6. The universities’ situated in + Sweiteerland that are preseribed by 
section’ 3503 are the following: 


Franklin College of Switzerland, Sorengo. (Lugano) 
University of Geneva, Geneva 
University of Lausanne, Lausanne 
History: S. 6 amended by P.C. 2001-829, s. 4, May 10, 2001; Canada Gazette, Part Il; 


May 23, 2001, to delete University of Fribourg, Fribourg, applicable as of May 23, 
2001. - 


S. 6 amended by P.C. 1992-1108, s. 3, May 21, 1992, Canada Gazette, Part II, June 3, 
1992, to add “Franklin College of Sy Gage Sorengo (Lugano), BEpieanle after 
1990. 


j 


7. The universities situated’ in’ WariedA City that @ are preséribed by 
section 3503 are the following: 


Pontifical Gregorian University 


8. The universities situated in Israel that are prescribed by. section 
3503 are the following: 
Bar-Ilan University; Ramat-Gan ; 
Ben Gurion University of the Negev, Beersheba 
Ecole biblique et archéologique francaise, Jerusalem 
Hebrew University of Jerusalem, The, Jerusalem 
Jerusalem College for Women, Bayit-Vegan, Jerusalem 
Jerusalem College of Technology, Jerusalem 
Technion-Israel Institute of Technology, Haifa 
Tel-Aviv University, Tel-Aviv 
University of Haifa, Haifa 
Weizmann Institute of Science; Rehovot 
Yeshivat Aish Hatorah, Jerusalem 
History: S. 8 amended by P.C. 2001-829, s. 5, May 10, 2001, Canada Gazette, Part Il, 


May 23, 2001, to delete Bezalel — APCS of Arts and Design, Jerusalem, applicable: 
as of May 23, 2001. 


S. 8 amended by P.C. 1996- 632, s. 3, April 30, 1996, ra Gazette, Part II, May 15, 
1996, to add “Ecole biblique et archéologique frangaise, Jerusalem”, nepeleelle after 
1994. 
S. 8 amended by P.C. 1994-866, s. 4, May 26, 1994, Canada Gazette, Part II, June 15, 
1994, to add “Yeshivat Aish Hatorah, Jerusalem”, applicable after 1992. 
S.'8 amended by P.C. 1988-561, s. 3, March 24, 1988, Canada Gazette, Part Il, April 
13, 1988, to add “Bezalel-Academy of Arts and Design, Jerusalem”, applicable after 
1986. 
S. 8 amended by P.C. 1986-746, s..2, March 26, 1986; Canada Gazette, Part Il, April 
16, 1986, effective January 1, 1985, to add “Jerusalem College of Technology 
Jerusalem”. 
S. 8 amended. by P.C. 1983-1194,.s. 2, April 21, 1983, Canada Gazette, Part II, May, 
11, 1983 to add the following effective from January 1, 1982: 

.University-of Haifa, Haifa 

Weizmann Institute of Science, Rehovot 
S. 8 amended by P.C. 1980-1138, s. 2, May 1, 1980, Canada Gazette, Part Il, May 14, 
1980, as corrected by Canada Gazette, Part Il, June 11, 1980, errata, to add the follow- 
ing, effective on and after January 1, 1979: 

Ben Gurion University of the Negev, Beersheba 

Jerusalem College for Women, Bayit-Vegan, Jerusalem 


9. The universities situated in Lebanon that are prescribed by sec- 
tion 3503 are the following: 

American University of Beirut, Riad El Solh, Beirut 

St. Joseph University, Beirut 
History: S. 9 of Sch. VIII amended by P.C. 2006-815, s. 4, August 29, 2006, Canada 
Gazette, Part II, September 20, 2006, to add “American University of Beirut, Riad El 
Solh, Beirut”, effective January 1, 2003. 
S. 9 amended by P.C. 2000-726, s. 5, May 28, 2000, Canada Gazette, Part II, June 7, 
2000, to delete American University of Beirut, The, Beirut, effective June 7, 2000. 
S. 9 amended by P.C. 1980-1138, s. 3, May 1, 1980, Canada Gazette, Part II, May 14, 
1980, effective on and after January 1, 1979, to add: St. Joseph University, Beirut. 
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| 10.-The universities situated in Ireland’ that are spine by sec- 
| tion 3503 are the following: 


National University of Ireland, Dublis 
Royal College of Surgeons in Ireland, Dublin 
University of Dublin, The, Trinity College, Dublin’ 
History: S. 10 amended by P:C. 2006-997, s. 2, September 21, 2006, Canada Gazette, 


Part II, October 4, 2006, to substitute “University-of Dublin, The, Trinity College, Dub- 
lin” for “University of Dublin, Dublin”, effective January 1, 2005. 


S. 10 amended by P.C. 1985-1150, s: 2, April 4, 1985, Canada Gazette, Part II; ‘April 
17, 1985, applicable:commencing January 1, 1984,\to:add: National University of Ire= 
land, Dublin. 


S. 10:amended by P:C. 1980-1138, s..4, May 1, 1980, Canada Gazette, Part Il, May 14, 
1980, effective on andi after January 1; 1979, to add: University of Dublin, Dublin. 


11: The universities situated in the Federal Republic of Germany 
that are prescribed by section 3503 are the following: 


Ukrainian Free University, Munich 
University of Heidelberg, Heidelberg 


| History: S.'1 lf amended by P.C. 2006-997, Tak September 21, 2006, Canada Gazette, 
| Part I, October’4, 2006, to substitute “University of Heidelberg, Heidelberg” for “Ru- 


precht-Karls-Universitat’' Heidenberg; Heidenberg”, effective January 1, 1995. 


S. 11’ amended by P.C. 1996-632, s. 4, April 30; 1996, Canada Gazette, Part Tl, May 
15, 1996, to add “Ruprecht-Karls-Universitat Heidenberg, 1 detbelt Oe effective after 


| 1994, 


12. The universities situated in Poland that are prescribed by section 


- 3503 are the'following:) 4 3 


Catholic University of Lublin, Lublin 
Jagiellonian University, Krakow 
History: S. 12 amended by P.C. 2000-726, s. 6, May 28, 2000, Canada Gazette, Part 


| I, June 7, 2000, to add Jagiellonian University, Krakow, applicable as of January 1, 


1998. 


S. 12 amended by P.C. 1986-746, s. 3, March 26, 1986, Canada Gazette, Part Il, April 
16, 1986, to substitute “Catholic University of Lublin, Lublin” for “Catholic University 


| of Lubin, Lubin”, effective January 1,) 1982. 


S. 12 added by P.C. 1983-1194, s. 3, April 21, 1983, Canada Gazette, Part II, May ils 
1983, effective. from January 1, 1982. i 


13. The universities situated in Spain that are prescribed by section 

3503 are the following: 
University of Navarra, Pamplona’ 

History: S. 13 added by P.C. 1987-1479, s. 2, July 30, 1987, Canada Gazette, Part II, 


August 19,1987, effective after 1985. 


14. The universities situated in the People’s Republic of China that 


are prescribed by section 3505 are the following: 


Nanjing University, Nanjing 


History: S. 14 amended by P.C. 2001-829, s. 6, May 10, 2001, Canada Gazette, Part 
Il, May 23, 2001, to delete Nanjing Institute of Technology, Nanjing, applicable as of 
May 23, 2001, and to add Nanjing Ue Nanjing, applicable as of January 1, 
1999. 


S.14 added by P.C. 1989-723, s. 3, April 28, tees Canada Gazette, Part II, May 10, 
1989, applicable after 1987. 


15. The universities situated in Jamaica that are prescribed for the 
purposes of section 3503 are the following: 
University of the West Indies, Mona Campus, Kingston 


History: S. 15 added by P.C. 1989-723, s. 3, April 28, 1989, Canada Gazette, Part Il, 
May 10, 1989, applicable after 1987. 


16. For the purposes of section 3503, the university situated in Italy 
is the following: 

John Cabot University, Rome 
History: S. 16 added by P.C. 2010-551, s. 6, April 29, 2010, Canada Gazette, Part Il, 
May 12, 2010, effective January 1, 2008. 
Former s. 16 repealed by P.C. 2001-829, s. 7, May 10, 2001, Canada Gazette, Part II, 
May 23, 2001, applicable as of May 23, 2001. 
Former s. 16 added by P.C. 1992-1108, s. 4, May 21, 1992, Canada Gazette, Part Il, 
June 3, 1992, applicable after 1990. 
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17. The universities situated in Australia that are prescribed by sec- 
tion 3503 are the following: 


Adelaide University, Adelaide 

Queensland University of Technology, Brisbane 

University of Melbourne, The, Parkville 

University of Queensland, The, Brisbane 

University of Sydney, The, Sydney 

University of Tasmania, Hobart 
History: S. 17 amended by P.C. 2002-2169, s. 17, December 12, 2002, Canada Ga- 
zette, Part Il, January 1, 2003 to add Adelaide University, applicable as of January 1, 
2001. 
S. 17 amended by P.C. 2001-829, s. 8, May 10, 2001, Canada Gazette, Part Il, May 23, 
2001, to add Queensland University of Technology, Brisbane, applicable as of January 
1, 1999. 


S. 17 amended by P.C. 2000-726, s. 7, May 28, 2000, Canada Gazette, Part II, June 7, 
2000, to delete Flinders University of South Australia, The, Adelaide and University of 
New South Wales, The, Sydney, effective June 7, 2000; and to add University of Mel- 
bourne, The, Parkville and University of Queensland, The, Brisbane, applicable as of 
January 1, 1997. 


S. 17 amended by P.C. 1996-632, s. 5, April 30, 1996, Canada Gazette, Part II, May 
15, 1996, to add “Flinders University of South Australia, The, Adelaide’ and “Univer- 
sity of New South Wales, The, Sydney” applicable after 1994. 

S. 17 amended by P.C. 1994-866, s. 5, May 26, 1994, Canada Gazette, Part II, June 15, 
1994, to add “University of Tasmania, Hobart”, applicable after 1992. 


S. 17 added by P.C. 1993-901, May 4, 1993, Canada Gazette, Part II, May 19, 1993, 
applicable after 1991. 


18. The university situated in the Republic of Croatia that is pre- 
scribed by section 3503 is the following: 


University of Zagreb, Zagreb 


History: S. 18 added by P.C. 1994-866, May 26, 1994, Canada Gazette, Part II, June 
15, 1994, applicable after 1992. 


19, The universities situated in South Africa that are prescribed by 
section 3503 are the following: 


University of Cape Town, Rondebosch 

University of Natal, Durban 

University of the Witwatersrand, The, Johannesburg 
History: S. 19 amended by P.C. 2006-815, s. 5, August 29, 2006, Canada Gazette, 
Part II, September 20, 2006, to add “University of Cape Town, Rondebosch”, effective 
January 1, 2004. 
S. 19 amended by P.C. 2001-829, s. 9, May 10, 2001, Canada Gazette, Part II, May 23, 
2001, applicable as of January 1, 2000. 
S. 19 added by P.C. 1995-581, April 4, 1995, Canada Gazette, Part II, April 19, 1995, 
applicable after 1993. 


Interpretation Bulletins: See at beginning of Schedule. 


20. For the purposes of section 3503 the universities situated in the 
Netherlands are the following: 


Leiden University, Leiden 

Nyenrode University, Breukelen 

University of Groningen, Groningen 
History: S. 20 amended by P.C. 2002-2169, s. 18, December 12, 2002, Canada Ga- 
zette, Part II, January 1, 2003 to add University of Groningen and amend “Nijenrode” 
to “Nyendrode”, applicable as of January 1, 2001. 


S. 20 amended by P.C. 2000-726, s. 8, May 28, 2000, Canada Gazette, Part II, June 7, 
2000, to add Leiden University, applicable as of January 1, 1998. 


S. 20 added by P.C. 1996-632, s. 6, April 30, 1996, Canada Gazette, Part II, May 15, 
1996, applicable after 1994. 
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21. For the purposes of section 3503 the universities situated in 
Hong Kong are the following: 

Chinese University of Hong Kong, The, Shatin, New Territories 

Hong Kong University of Science and Technology, The, 

Kowloon 

University of Hong Kong, The, Hong Kong 
History: S. 21 amended by P.C. 2010-551, s. 7, April 29, 2010, Canada Gazette, Part 
II, May 12, 2010, to add “Chinese University of Hong Kong, The, Shatin, New Territo- 
ries”, effective January 1, 2007. 
S. 21 amended by P.C. 2002-2169, s. 19, December 12, 2002, Canada Gazette, Part II, 
January 1, 2003 to add University of Hong Kong, applicable as of January 1, 2002. 
S. 21 added by P.C. 1996-632, s. 6, April 30, 1996, Canada Gazette, Part II, May 15, 
1996, applicable after 1994. 


22. The universities situated in New Zealand that are prescribed by 
section 3503 are the following: 

University of Auckland, The, Auckland 

University of Otago, Dunedin 

Victoria University of Wellington, Wellington 


History: S. 22 amended by P.C. 2006-815, s. 6, August 29, 2006, Canada Gazette, 
Part II, September 20, 2006, to add “University of Auckland, The, Auckland”, effective 
January 1, 2003. 


S. 22 amended to add University of Otago, Dunedin by P.C. 2005-694, s. 8, May 3, 
2005, Canada Gazette, Part II, May 18, 2005, deemed to have taken effect on January 
1, 2003. 


S. 22 added by P.C. 2000-726, s. 9, May 28, 2000, Canada Gazette, Part Il, June 7, 
2000, applicable as of January 1, 1999. 


23. The university situated in Hungary that is prescribed by section 
3503 is the following: 
Central European University, Budapest 


History: S. 23 added by P.C. 2001-829, subsec. 10(1), May 10, 2001, Canada Gazette, 
Part II, May 23, 2001, applicable as of January 1, 1999. 


24. The university situated in India that is prescribed by section 
3503 is the following: 
Panjab University, Chandigarh 


History: S. 24 added by P.C. 2001-829, subsec. 10(2), May 10, 2001, Canada Gazette, 
Part II, May 23, 2001, applicable as of January 1, 2000. 


25. The university situated in Estonia that is prescribed by section 
3503 is the following: 
University of Tartu, Tartu 


History: S. 25 added by P.C. 2006-815, s. 7, August 29, 2006, Canada Gazette, Part 
II, September 20, 2006, effective January 1, 2004. 


SCHEDULES IX, X 
[Revoked] 


History: Schedules IX, X revoked by P.C. 1993-1688, s. 4, August 26, 1993, Canada 
Gazette, Part II, September 8, 1993, applicable to 1993 ef seq. 


Schedules IX, X added by P.C. 1988-1105, s. 4, June 6, 1988, Canada Gazette, Part II, 
June 22, 1988, applicable to 1987 et seq. 
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INCOME TAX CONVENTIONS. INTERPRETATION ACT 


An Act respecting the interpretation of Canada’s international conventions relating to income tax 
| al and. the.Acts implementing: such conventions. 


Short Title 


CRA Audit Manual [ITCIA]: 15.11.0: Tax treaties. 


1. Short title — This Act may be cited:as the Income.Tax Conven- 
tions Interpretation Act. 


Definition . 


2. Definition of “convention” —In this Act, “convention” 
means any convention or agreement between Canada and another 
state relating to tax on income, and includes any protocol or supple- 
mentary. convention..or agreement relating thereto... 


Interpretation 


3. Meaning of undefined terms — Notwithstanding the provi- 
sions of a. convention or the Act giving the convention the force of 
law. in Canada,.it is hereby declared that the law of Canada is that, 
to the extent that a. term.in the convention is 


_ (a) not defined in the convention, 
(b) not fully defined in the convention, or «: 
(c) to. be defined by reference to the laws of Canada, 


that term has, except to the extent that the context otherwise re- 
quires, the meaning it has for the purposes of the Income Tax Act, 
as amended from time to time, and not’the meaning it had for the 
purposes of the Income Tax Act on the date the convention was en- 
tered into or given the force of law in Canada if, after that date, its 
meaning for the purposes of the Income Tax Act has changed. 


I.T. Technical News: 18 (Cudd Pressure case). 


4. Permanent establishments in Canada — Notwithstanding 
the provisions of a convention or the Act giving the convention the 
force of law in Canada, it is hereby declared that the law of Canada 
is that where, for the purposes of the application of the convention, 
the profits from a business activity, including an industrial or com- 
mercial activity; attributable:or allocable to a permanent establish- 
ment in Canada are to be:determined for any period, 


(a) there shall, except where the convention expressly otherwise 
provides, be included. in the determination of those profits all 
-amounts with respect to that activity that are attributable or allo- 
cable to the permanent establishment and that would be required 
to be included under the Income Tax Act, as amended from time 
to time, by a person resident in Canada carrying on the activity 
in Canada in the computation of his income from a business for 
that period; and 

(b) there shall, except to the extent that an agreement between 
the competent authorities of the parties to the convention ex- 
pressly otherwise provides, not be deducted in the determination 
of those profits any amount with respect to that activity that is 
attributable or allocable to the permanent establishment and that 
would not be deductible under the Income Tax Act,.as amended 
from time to time, by a person resident in Canada carrying on 
the activity in Canada in the computation of his income from a 
business for that period. 


4.1. Application of section 245 of the Income Tax Act— 
Notwithstanding the provisions of a convention or the Act giving 


R.S:C. 1985, c. I-4, AS AMENDED 


the convention the force of law in Canada, it is hereby declared. that 
the law of Canada is that section 245 of the Income Tax Act applies 
to any benefit provided under the convention. 


History: S. 4.1 added by 2005, c. 19, s. 60, applicable with respect to transactions 
entered into after September 12, 1988. f 


4.2 Stock exchanges — Notwithstanding the provisions of a 
convention or the Act giving the convention the force of law in 
Canada, each reference in a convention to a stock exchange that is 
prescribed under, or for the purposes of, the Income Tax Act shall 
be read as a reference to a designated stock exchange, as defined in 
the Income Tax Act. 


History: S. 4.2 added.by 2007, c. 35, s. 70, applicable after December 13, 2007. 


Definitions [s. 4.2]: “convention” —ITCIA 2; “designated stock exchange” —ITA 
248(1), 262. 


5. Definitions — Notwithstanding the provisions of a convention 
or the Act giving the convention the force of law in Canada, in this 
section and in the convention, 


“annuity” does not include any pension payment-or any payment 
under a plan, arrangement or contract described in subparagraphs 
(a)(i) to (ix) of the definition “pension”; 
History: The definition “annuity” amended by 1999, c. 22, subsec. 84(1), applicable 
with respect. to amounts paid after 1996. It formerly read: 
“annuity” does not include a pension payment (other than a periodic pension 
payment) arising in Canada; 
“Annuity” added by 1993, c. 24, s. 147,-applicable, with respect to amounts paid after 
1991. 


“Canada” means. the territory of Canada, and includes 


(a) every area beyond the territorial seas of Canada that, in ac- 
cordance with international law and the laws of Canada, is an 
area in respect of which Canada may exercise rights with respect 
to the seabed and subsoil and their natural resources; and 
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(b) the seas and airspace above every area described in para- 
graph (a); 


‘immovable property” and “real property”, with respect to such 
property in Canada, are hereby declared to include 


(a) any right to explore for or exploit mineral deposits and 
sources in Canada and other natural resources in Canada, and 


(b) any right to an amount computed by reference to the produc- 
tion, including profit, from, or to the value of production from, 
mineral deposits and sources in Canada and other natural re- 
sources in Canada; 


Definitions [s. 5“immovable property”): “immovable” — Quebec Civil Code art: 
900-907. 


“pension” means, in respect of payments that arise in Canada, 


(a) if the convention does not include a definition “pension”, a 
payment under any plan, arrangement or contract that is 


(i) a registered pension plan, 

(ii) a registered retirement savings plan, 
(iii) a registered retirement income fund, 
(iv) a retirement compensation arrangement, 
(v) a deferred profit sharing plan, 


(vi) a plan that is deemed by subsection 147(15) of the In- 
come Tax Act not to be a deferred profit sharing plan, 


(vil) an annuity contract purchased under a plan referred to in 
subparagraph (v) or (vi), 

(viii) an annuity contract where the amount paid by or on 
behalf of an individual to acquire the contract was deductible 
under paragraph 60(1) of the Income Tax Act in computing 
the individual’s income for any taxation year (or would have 
been so deductible if the individual had been resident in Can- 
ada), or 


(ix) a superannuation, pension or retirement plan not other- 
wise referred to in this paragraph, and 


(b) if the convention includes a definition “pension”, a payment 
that is a pension for the purposes of the convention or a payment 
(other than a payment of social security benefits) that would be a 
periodic pension payment if the convention did not include a 
definition “pension”; 
Related Provisions: 5“annuity” — Annuity excludes pension payments and certain 
other payments. 


History: The definition “pension” added by 1999, c. 22, subsec. 84(3), applicable with 
respect to amounts paid after 1996. 


“periodic pension payment” means, in respect of payments that 
arise in Canada, a pension payment other than 


(a) a lump sum payment, or a payment that can reasonably be 
considered to be an instalment of a lump sum amount, under a 
registered pension plan, 


(b) a payment before maturity, or a payment in full or partial 
commutation of the retirement income, under a registered retire- 
ment savings plan, 


(c) a payment at any time in a calendar year under a registered 
retirement income fund, where the total of all payments (other 
than the specified portion of each such payment) made under the 
fund at or before that time and in the year exceeds the total of 


(i) the amount that would be the greater of 


(A) twice the amount that, if the value of C in the defini- 
tion “minimum amount” in subsection 146.3(1) of the In- 
come Tax Act were nil, would be the minimum amount 
under the fund for the year, and 


(B) 10% of the fair market value of the property (other 
than annuity contracts that, at the beginning of the year, 
are not described in paragraph (b.1) of the definition 
“qualified investment” in subsection 146.3(1) of the In- 
come Tax Act) held in connection with the fund at the be- 
ginning of the year 


Income Tax Conventions Interpretation Act 


if all property transferred in the year and before that time to 
the carrier of the fund as consideration for the carrier’s un- 
dertaking to make payments under the fund had been so 
transferred immediately before the beginning of the year and 
if the definition “minimum amount” in subsection 146.3(1) 
of the Income Tax Act applied with respect to all registered 
retirement income funds, and 


(ii) the total of all amounts each of which is an annual or 
more frequent periodic payment under an annuity contract 
that is a qualified investment, as defined in subsection 
146.3(1) of the Income Tax Act, (other than an annuity con- 
tract the fair market value of which is taken into account 
under clause (i)(B)) held by a trust governed by the fund that 
was paid into the trust in the year and before that time, or 


(d) a payment to a recipient at any time in a calendar year under 
an arrangement, other than a plan or fund referred to in 
paragraphs (a) to (c), where 


(i) the payment is not 


(A) one of a series of annual or more frequent payments 
to be made over the lifetime of the recipient or over a 
period of at least 10 years, 


(B) one of a series of annual or more frequent payments 
each of which is contingent on the recipient continuing to 
suffer from a physical or mental impairment, or 


(C) a payment to which the recipient is entitled as a con- 
sequence of the death of an individual who was in receipt 
of periodic pension payments under the arrangement, and 
that is made under a guarantee that a minimum number of 
payments will be made in respect of the individual, or 


(ii) at the time the payment is made, it may reasonably be 
concluded that 


(A) the total amount of payments (other than excluded 
payments) under the arrangement to the recipient, in the 
year will exceed twice the total amount. of payments 
(other than excluded payments) made under the arrange- 
ment to the recipient in the immediately preceding year, 
otherwise than because of the fact that payments com- 
menced to be made to the recipient in the preceding, year 
and were made for a period of less. than twelve months in 
that year, or 


(B) the total amount of payments (other than excluded 
payments) under the arrangement to the recipient in the 
year will exceed twice the total amount of payments 
(other than excluded payments) to be made under the ar- 
rangement to the recipient in any subsequent year, other- 
wise than because of the termination of the series of pay- 
ments or the reduction in the amount of payments to be 
made after the death of any individual, 


and, for the purposes of this subparagraph, “excluded pay- 
ment” means a payment that is neither a periodic payment 
nor a payment described in any of clauses (i)(A) to (C). 


History: The portion of the definition “periodic pension payment’ before para. (a) 
amended by 1999, c. 22, subsec. 84(2), applicable with respect to amounts paid after 
1996. The portion formerly read: 


“periodic pension payment” does not include a pension payment arising in Can- 
ada that is 


Para. (c) of “periodic pension payment’’amended by 1998, c. 19, s. 286, applicable to 
amounts paid after 1997. Para. (c) formerly read: 


(c) a payment at any time in a calendar year under a registered retirement income 
fund where the total of all payments made under the fund at or before that time 
and in the year, other than 


(i) a payment or portion thereof that is not required by section 146.3 of the 
Income Tax Act to be included in computing the income of any person'and 
that is not included under paragraph 212(1)(q) of that Act in respect of any 
person, and 


(ii) a payment in respect of which a deduction is available under paragraph 
60(1) of the Income Tax Act in computing the income of any person, 
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exceeds the greater of 


(iii) twice the amount that would be the minimum amount under the fund for 
the year, and 


(iv) ten per cent of the amount that would be the fair market value of the 
property held in connection with the fund at the beginning of the year, 


if all property transferred in the year and before that time to the carrier of the 
fund as consideration under the fund had been transferred immediately before the 
beginning of the year and if the definition “minimum amount” in paragraph 
146.3(1)(b.1) of the Income Tax Act were applicable with respect to all registered 
retirement income funds, or 


“Periodic pension payment” added by 1993, c. 24, s. 147, applicable with respect to 
amounts paid after 1991. 


“real property” — [see under “immovable” above — ed.] 


Special note re s. 5: 1993, c. 24, subsec. 84(10) (re-enacted as 1994, c. 7, Sched. 
VIII, subsec. 84(10)), provides as follows: 


(10) Notwithstanding subsection (9), [amended ITA 146.3(1)“minimum amount”] 
does not apply for the purposes of section '5 of the Income Tax Conventions Inter- 
pretation Act, with respect to payments made before 1993. 


Definitions [s. 5]: “minimum amount” — ITA 146.3(1). 


5.1 (1) [Repealed] 
History: S. 5.1 repealed by 1999, c. 22, s. 85, applicable with respect to amounts paid 
after 1996. It formerly read: 
(1) Definition of “pension” — For the purposes ef the definitions “annuity” and 
“periodic pension payment” in section 5, “pension” includes payments arising in 
Canada under 
(a) a registered pension plan; 
(b) a registered retirement savings plan; 
(c) a registered retirement income fund; 
(d) a retirement compensation arrangement; 
(e) a deferred profit sharing plan; 


(f) a plan that is deemed by subsection 147(15) of the Income Tax Act not to 
be a deferred profit sharing plan; 

(g) an annuity contract purchased under a plan referred to in paragraph (e) or 
(f); 

(h) an annuity contract where the amount paid by or on behalf of an indivi- 
dual to acquire the contract was deductible under paragraph 60(1) of the In- 
come Tax Act in computing the individual’s income for any taxation year (or 
would have been so deductible if the individual had been resident in Can- 
ada); and 

(i) a superannuation, pension or retirement plan not otherwise referred to in 
this section. 


S. 5.1 renumbered as subsec. 5.1(1) by 1998, c. 19, s. 287, applicable to amounts paid 
after 1997. 


S. 5.1 added by 1993, c. 24, s. 148, applicable with respect to amounts paid after 1991. 


(2) Definition of “specified portion” — For the purpose of the 
definition “periodic pension payment” in section 5, the “specified 
portion” of a payment means the total of 


(a) the portion of the payment that is not required by section 
146.3 of the Income Tax Act to be included in computing the 
income of any person and that is not included under paragraph 
212(1)(q) of that Act in respect of any person; and 

(b) the portion of the payment in respect of which a deduction is 
available under paragraph 60(1) of the Income Tax Act in com- 
puting the income of any person. 


History: Subsec. 5.1(2) added by 1998, c. 19, s. 287, applicable to amounts paid after 
1997. 


6. Meaning of “interest” — Notwithstanding section 3, the 
meaning of the term “interest” in any convention given the force of 


S. 7(b) 


law in Canada before November 19, 1974 does not include any 
amount paid or credited, pursuant to an agreement in writing en- 
tered into before June 23, 1983, as consideration for a guarantee 
referred to in. paragraph 214(15)(a) of the Income Tax Act. 


6.1 Transitional — Where a taxation year of a taxpayer includes 
June 23, 1983, the additional tax payable under the Income Tax Act 
(except Part XIII thereof) by the taxpayer for the taxation year by 
virtue of this Act shall be calculated in accordance with the follow- 
ing formula 


where 


A is the amount of additional taxes payable under the Income Tax 
Act (except Part XIII thereof) by the taxpayer for the taxation 
year by virtue of this Act, 


Tis the amount of additional taxes payable under the Income Tax 
Act (except Part XIII thereof) by the taxpayer for the taxation 
year by virtue of this Act (except this section), 


B is the number of days in the taxation year after June 23, 1983, 
and 


C is the number of days in the taxation year. 


History: S. 6.1 added by 1985, c. 48 (1st Supp.), s. 2, applicable to taxation years 
ending after June 23, 1983: 


6.2 Partnerships — Notwithstanding the provisions of a conven- 
tion between Canada and another state or the Act giving it the force 
of law in Canada, it is hereby declared that the law of Canada is 
that, for the purposes of the application of the convention and the 
Income Tax Act to a person who is a resident of Canada, a partner- 
ship of which that person is a member is neither a resident nor an 
enterprise of that other state. 


History: S. 6.2 added by 1991, c. 49, s. 220, applicable to taxation years ending after 
June 23, 1983. 


6.3 Gains arising in Canada — Except where a convention ex- 
pressly otherwise provides, any amount of income, gain or loss in 
respect of the disposition of a property that is taxable Canadian pro- 
perty within the meaning assigned by the Income Tax Act is deemed 
to arise in Canada. 


History: S. 6.3 added by 1999, c. 22, s. 86, applicable to dispositions that occur after 
February 23, 1998. 


Definitions [s. 6.3]: “convention” — ITCIA 2; “taxable Canadian property” —ITA 
248(1). 


29, 2004: See under “Current 


Application 


7. Application — This Act applies 


(a) in the case of tax under Part XIII of the Income Tax Act, to 
amounts paid or credited after June 23, 1983; and 


(b) in all other cases, to taxation years ending after June 23, 
1983. 
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CANADA-UNITED STATES TAX CONVENTION (1980) 


Convention Between Canada and The United States of America With Respect to Taxes on Income 
and on Capital Signed on September 26, 1980, as Amended by the Protocols Signed on June 14, 
1983, March 28, 1984, March 17, 1995, July 29, 1997 and September 21, 2007 


Enacted in Canada by S.C. 1984, c. 20; 1995 Protocol by S.C. 1995; c. 34, Royal Assent November 8, 1995; 1997 Protocol by 
S.C..1997, c. 38, Royal Assent December 10, 1997; 2007 Protocol by S.C. 2007, c. 32, Royal Assent December 14, 2007 


Background: The Income Tax Convention (tax treaty) between Canada and the United States was signed on Sept. 26, 1980 (replacing one signed in 1942), and amended before 
ratification by Protocols signed on June 14,1983 and March 28, 1984. Instruments of ratification were exchanged on Aug. 16, 1984. A third Protocol, signed on March 17, 1995 
(replacing one signed on Aug. 31, 1994), came into force with instruments of ratification exchanged on Nov. 9, 1995. A fourth Protocol, signed on July 29, 1997, came into force 


with instruments of ratification exchanged on Dec. 16, 1997. A fifth Protocol, signed.on Sept. 21, 2007, came into force with instruments of ratification exchanged on Dec. 15, 
2008 (Dept. of Finance news release 2008-104). 


For a summary of the Fifth Protocol changes, see the Backgrounder to Dept. of Finance news release 2007-070 (Sept. 21, 2007) in PITA 33rd or 34th eds, or www.fin.gc.ca. See 
also McCarthy Tétrault, “The Fifth Protocol to the Canada-US Tax Convention (1980) — Relief Comes at a Cost”, [2007] 19 Tax Times (Carswell). 1-6 (Oct. 12/07); Doug 
Cannon, Marco Darmo & Jeff Oldewening, “The Fifth Protocol to the Canada-U.S. Income Tax Convention”, 2007 Cdn Tax Foundation conference report, 24:1-92; Albert Baker 
& Danielle Desjardins, “Canada-US Zero Interest. Withholding”, 16(1) Canadian Tax Highlights (ctf.ca) 1-2 (Jan. 2008); Monica Biringer & Elinore Richardson, “The Fifth 
Protocol to the Canada-U.S. Income Tax Convention”, XIV(3) Corporate Finance (Federated Press) 1498-1505 (2007); Virginia Davies, Janice McCart & Willard Taylor, “Policy 
Forum: The. Fifth Protocol to the Canada-US Income Tax Treaty andthe 2006 US Model Treaty — How Do They Compare?”, 55(4) Canadian Tax Journal 805-12 (2007); Paul 
Barnicke, “CRA on Canada-US Protocol”, 16(6) Canadian Tax Highlights 9-10 (June 2008); Heather O’Hagan, “Canada-U.S. Tax Treaty Protocol — Coming into Force 
Update”, 1929. Tax Topics (CCH) 1-4 (Feb. 26, 2009). 


The United ‘States Treasury Department (ustreas.gov) has released Technical Explanations of the Convention (April 26, 1984), the 1995 Protocol (June 13) 1995), the 1997 
Protocol (December 18, 1997) and the 2007 Protocol (July 11, 2008). In each case the Canadian Dept. of Finance has issued a news release (Aug. 16, 1984; 95-048, June 13, 1995; 
97-122, Dec. 18, 1998; 2008-052, July 10, 2008) stating that the Technical Explanation “accurately reflects understandings reached in the course of negotiations with respect to the 
interpretation and application of the various provisions in” the treaty or Protocol. For discussion of the 2008 Technical Explanation see Monica Biringer & Elinore Richardson, 
“Fifth Protocol Close’ to Ratification”, XV(1) Corporate Finance 1586-90 (2008). 


The Technical Explanation may, be accepted as guidance. by the Courts; see, e.g., Coblentz, [1996] 3 C.T.C. 295 (FCA). The relevant portion of the Technical Explanation is 
reproduced below after each paragraph of the relevant Article. However, the Federal Court of Appeal stated in Kubicek Estate, [1997] 3 C.T.C. 435: “The Technical Explanation is 
a domestic American document. True, it is stated to have the endorsation of the Canadian Minister of Finance, but in order to bind Canada it would have to amount to another 
convention, which it does not. From the Canadian viewpoint, it has about the same status as a Revenue Canada interpretation bulletin, of interest to a Court but not necessarily 
decisive of an issue”. 


For discussion of each Article of this treaty see Kerzner, Timokhov & Chodikoff, The Tax Advisor’s Guide to the Canada-U.S. Tax Treaty (Carswell, looseleaf, first published 
2008); Vern Krishna, The Canada-U.S. Tax Treaty: Text and Commentary (LexisNexis Butterworths, 2004); CCH, Canada-U.S. Tax Treaty: A Practical Interpretation (2009). 
See also Tony Swiderski, “Interpreting the Canada-US Treaty: Too Unpredictable To Be Reliable?”, 2006 Cdn Tax Foundation conference report, 13:1-25; and the OECD Model 
Tax Convention on Income and on Capital (International Bureau of Fiscal Documentation, ibfd.org). (All of Canada’s tax treaties are based on the OECD Model Convention.) For 
immigration/emigration issues generally, see Bart & Fragomen, Canada-U.S. Relocation Manual: Immigration, Customs, Employment and Taxation (Carswell, looseleaf). 


A Canadian seeking treaty relief may need to file Form 8833 (www.irs.gov); severe penalties can apply for not filing. To obtain a reduced withholding rate under the treaty from a 
US payor, provide the payor with Form W8-BEN. ; 


See also the Income Tax Conventions, Interpretation Act (ITCIA), reproduced on the preceding pages. 


For information on U.S. tax, see the Internal Revenue Service web site, www.irs.gov. For a general overview of issues relevant to U.S. citizens in Canada, see David M. Sherman, 
The Lawyer’s Guide to Income Tax and GST/HST (annual edition), §3.5. See also Notes to ITA 233.3(3) re filing obligations for US citizens. 


The North American Free Trade Agreement generally does not apply on income tax matters: VIEWS doc 2004-0064481I7. For reference to the Canada—United States Social 
Security. Agreement,.see CRA Information Circular 84-6. 


CRA Audit Manual: 15.11.0: Tax treaties. 
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Canada and the United States of America, desiring to conclude a Convention for the avoidance of double taxation and the prevention of 
fiscal evasion with respect to taxes on income and on capital, have agreed as follows: 
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Application of the 2007 Protocol: The coming into force of the Fifth Protocol 
(enacted in Canada by S.C. 2007, c. 32) is covered in article 27 of the Protocol: 


1. This Protocol shall be subject to ratification in accordance with the applicable 
procedures in the United States and Canada. The Contracting States shall notify 
each other in writing, through diplomatic channels, when their respective appli- 
cable procedures have been satisfied [done on Dec. 15, 2008 — ed.]. 


2. This Protocol shall enter into force on the date of the later of the notifications 
referred to in paragraph 1, or January 1, 2008, whichever is later [i.e., Dec. 15, 
2008 — ed.]. The provisions of this Protocol shall have effect: 


(a) In respect of taxes withheld at source, for amounts paid or credited on or 
after the first day of the second month that begins after the date on which 
this Protocol enters into force [i.e., on or after Feb. 1, 2009 — ed.]; 


(b) In respect of other taxes, for taxable years that begin after (or, if the later 
of the notifications referred to in paragraph | is dated in 2007, taxable years 
that begin in and after) the calendar year in which this Protocol enters into 
force [i.e., taxable years that begin after 2008 — ed.]. 


3. Notwithstanding paragraph 2, 


(a) Paragraph 1 of Article 2 of this Protocol shall have effect with respect to 
corporate continuations effected after September 17, 2000; 


(b) New paragraph 7 of Article TV (Residence) of the Convention as added 
by Article 2 of this Protocol shall have effect as of the first day of the third 
calendar year that ends after this Protocol enters into force; 


(c) Article 3 of this Protocol shall have effect as of the third taxable year that 
ends after this Protocol enters into force, but in no event shall it apply to 
include, in the determination of whether an enterprise is deemed to provide 
services through a permanent establishment under paragraph 9 of Article V 
(Permanent Establishment) of the Convention, any days of presence, ser- 
vices rendered, or gross active business revenues that occur or arise prior to 
January 1, 2010; 


(d) In applying Article 6 of this Protocol to interest paid or credited during 
the first two calendar years that end after entry into force of this Protocol 
[i.e., during 2008 and 2009 — ed.], paragraph 1 of Article XI (Interest) of 
the Convention shall be read as follows: 


1. Interest arising in a Contracting State and beneficially owned by a 
resident of the other Contracting State may be taxed only in that other 
State. However, if the interest is not exempt under paragraph 3 of Ar- 
ticle XI (Interest) as it read on January 1, 2007, and the payer of the 
interest and the beneficial owner of the interest are related, or would 
be deemed to be related if the provisions of paragraph 2 of Article IX 
(Related Persons) applied for this purpose, such interest may also be 
taxed in the Contracting State in which it arises, and according to the 
laws of that State, but the tax so charged shall not exceed the follow- 
ing percentage of the gross amount of the interest: 


(a) If the interest is paid or credited during the first calendar year 
that ends after entry into force of this paragraph [2008 — ed.], 7 
percent; and 


(b) If the interest is paid or credited during the second calendar 
year that ends after entry into force of this paragraph [2009 — 
ed.], 4 percent; 


(e) Paragraphs 2 and 3 of Article 8 of this Protocol shall have effect with 
respect to alienations of property that occur (including, for greater certainty, 
those that are deemed under the law of a Contracting State to occur) after 
September 17, 2000; 


(f) Article 21 of this Protocol shall have effect with respect to 


(i) Cases that are under consideration by the competent authorities as of 
the date on which this Protocol enters into force [Dec. 15, 2008 — ed.]; 
and 


(ii) Cases that come under such consideration after that time; 


and the commencement date for a case described in subparagraph (f)(i) shall 
be the date on which the Protocol enters into force; and 


(g) Article 22 of this Protocol shall have effect for revenue claims finally 
determined by an applicant State after November 9, 1985. 


Technical Explanation [2007 Protocol]: Article 27 of the Protocol provides the 
entry into force and effective date of the provisions of the Protocol. 


Paragraph 1 


Paragraph | provides generally that the Protocol is subject to ratification in accordance 
with the applicable procedures in the United States and Canada. Further, the Con- 
tracting States shall notify each other by written notification, through diplomatic chan- 
nels, when their respective applicable procedures have been satisfied. 


Paragraph 2 


The first sentence of paragraph 2 generally provides that the Protocol shall enter into 
force on the date of the later of the notifications referred to in paragraph 1, or January 
1, 2008, whichever is later. The relevant date is the date on the second of these notifica- 
tion documents, and not the date on which the second notification is provided to the 


other Contracting State. The January 1, 2008 date is intended to ensure that the provi- 
sions of the Protocol will generally not be effective before that date. 


Subparagraph 2(a) provides that the provisions of the Protocol shall have effect in re- 
spect of.taxes withheld at source, for amounts paid or credited on or after the first day 
of the second month that begins after the date on which the Protocol enters into force. 
Further, subparagraph 2(b) provides that the Protocol shall have effect in respect of 
other taxes, for taxable years that begin after (or, if the later of the notifications referred 
to in paragraph 1 is dated in 2007, taxable years that. begin in and after) the calendar 


“year in which the Protocol enters into force. These provisions are generally consistent 


with the formulation in the U.S. Model treaty, with the exception that a parenthetical 
was added in subparagraph 2(b) to address the contingency that the written notifica- 
tions provided pursuant to paragraph 1 may occur in the 2007 calendar year. Further, 
subparagraph 3(d) of Article 27 of the Protocol contains special provisions with respect 
to the taxation of cross-border interest payments that have effect for the first two calen- 
dar years that end after the date the Protocol enters into force. Therefore, during this 
period, cross-border interest payments are not subject to the effective date provisions of 
subparagraph 2(a). 


Paragraph 3 


Paragraph 3 sets forth exceptions to the general effective date rules set forth i in para- 
graph 2 of Article 27 of the Protocol. 


Dual corporate residence tie-breaker 


Subparagraph 3(a) of Article 27 of the Protocol provides that paragraph 1 of Article 2 
of the Protocol relating to Article TV (Residence) shall have effect with respect to cor- 
porate continuations effected after September 17, 2000. This date corresponds to a 
press release issued on September 18, 2000 in which the United States and Canada 
identified certain issues with respect to these transactions and stated their intention to 
negotiate a protocol that, if approved, would address the issues effective as of the date 
of the press release. 


Certain payments through fiscally transparent entities 


Subparagraph 3(b) of Article 27 of the Protocol provides that new paragraph 7 of Arti- 
cle IV (Residence) set forth in paragraph 2 of Article 2 of the Protocol shall have effect 
as of the first day of the third calendar year that ends after the Protocol enters into 
force. 


Permanent establishment from the provision of services 


Subparagraph 3(c) of Article 27 of the Protocol sets forth the effective: date for the 
provisions of Article 3 of the Protocol, pertaining to Article V (Permanent:Establish- 
ment) of the Convention. The provisions pertaining to Article V shall have effect as of 
the third taxable year that ends after the Protocol enters into force, but in no.event shall 
it apply to include, in the determination of whether an enterprise is deemed to provide 
services through a permanent establishment under paragraph 9 of Article V of the Con- 
vention, any days of presence, services rendered, or gross active business revenues that 
occur or arise prior to January 1, 2010. Therefore, the provision will apply beginning 
no earlier than January 1, 2010 and shall not apply with regard to any presence, ser- 
vices or related revenues that occur or arise prior to that date. 


Withholding rates on cross-border interest payments 


_ Subparagraph 3(d) of Article 27 of the Protocol sets forth special effective date rules 


pertaining to Article 6 of the Protocol relating to Article XI (Interest) of the Conven- 
tion. Article 6 of the Protocol sets forth a new Article XI of the Convention that pro- 
vides for exclusive residence State taxation regardless of the relationship between the 
payer and the beneficial owner of the interest. Subparagraph 3(d), however, phases in 
the application of paragraph 1 of Article XI during the first two calendar years that end 
after the date the Protocol enters into force. During that period, paragraph 1 of Article 
XI of the Convention permits source State taxation of interest if the payer and the bene- 
ficial owner are related or deemed to be related by reason of paragraph 2 of Article IX 
(Related Persons) of the Convention (“related party interest”), and the interest would 
not otherwise be exempt under the provisions of paragraph 3 of Article XI as it read 
prior to the Protocol. However, subparagraph 3(d) also provides that the source State 
taxation on such related party interest is limited to 7 percent in the first calendar year 
that ends after entry into force of the Protocol and 4 percent in the second calendar year 
that ends after entry into force of the Protocol. 


Subparagraph 3(d) makes clear that the provisions of the Protocol’ with respect to ex- 
clusive residence based taxation of interest when the payer and the beneficial owner are 
not related or deemed related (“unrelated party interest”) applies for interest paid or 
credited during the first two calendar years that end after entry into force of the 
Protocol. 


The withholding rate reductions for related party interest and exemptions for ungelated 
party interest will likely apply retroactively. For example, if the Protocol enters into 
force on June 30, 2008, paragraph 1 of Article XI, as it teads under subparagraph 3(d) 
of Article 27, will have the following effect during the first two calendar years. First, 
unrelated party interest that is paid or credited on or after January 1, 2008 will be ex- 
empt from taxation in the source State. Second, related party interest paid’or credited 
on or after January 1, 2008 and before January 1, 2009, will be subject to source State 
taxation but at a rate not to exceed 7 percent of the gross amount of the interest. Third, 
related party interest paid or credited on or after January 1, 2009 and before January 1, 
2010, will be subject to source State taxation but at a rate not to exceed 4 percent of the 
gross amount of the interest. Finally, all interest paid or credited after January 1, 2010, 
will be subject to the regular rules of Article XI without regard’ to. subparagraph 3(d) of 
Article 27. 
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Further, the provisions of subparagraph 3(d) ensure that even with respéct to circum- 
stances where the payer and the beneficial owner are related or deemed telated under 
the provisions of paragraph 2 of Article IX, the source State taxation of such cross- 
border interest shall be no greater than the taxation of auch) interest prior to the 
Protocol. k 


Gains’ 


Subparagraph 3(e) of Article 27 of the Protocol, provides the effective date for 
paragraphs 2 and 3 of Article 8 of this Protocol, which relate to the changes made to 
paragraphs 5 and 7 of Article XIII (Gains) of the Convention. ‘The changes set forth in 
those paragraphs shall have effect with respect to ‘alienations of property that occur 
(including, for greater certainty, those that are deemed under the law of a ‘Contracting 


State to occur) after September 17,2000. This date corresponds to the press release © 
issued on September 18, 2000 which announced the’ intention of the United States and | 


Canada to negotiate a protocol that, if approved, would incorporate the changes set 
forth in these paragraphs to coordinate-the tax treatment of an Dabs s gains in the 
United States’ ee wie is 


cet 
Arbitration 


Subparagraph 3(f) of Article 27 of the Protocol pertains to Article 21 of the Protocol 
which implements the new arbitration provisions. An arbitration proceeding will gener- 
ally begin two years. after the date on which the competent authorities, of the Con- 
tracting States began consideration of a case. Subparagraph 3(f), however, makes clear 
that the arbitration provisions shall apply to casés that are already under consideration 
by the competent authorities when the Protocol entérs into force, and in such cases, for 
purposes of applying the arbitration ‘provisions, the commencement date Shall be the 
date the Protocol enters into force. Further, the provisions of Article 21 of the Protocol 
shall be effective for cases that come into consideration by the competent authorities 
after the date that the Protocol enters ‘into force. In order to avoid the potential for a 
large number of MAP cases becoming subject to arbitration immediately upon the ex- 
piration.of two years.from:entry. into force, the,competent authorities. are encouraged.to 
develop and implement procedures. for arbitration by January 1, 2009, and begin sched- 
uling arbitration of otherwise unresolyable MAP cases in inventory (and meeting the 
agreed criteria) prior to two years from entry into force. 


Assistance in collection’ 


Subparagraph 3(g)- of Article 27 of the Protocol-:pertains to the date when the changes — 
set forth in Article 22.0f the Protocol, relating to assistance ‘in collection of taxes, shall | 


have effect. Consistent with the third protocol that entered into force on November 9, 
1995, and which had effect’ for requests for assistance on claims finally determined 
after November 9, 1985, the provisions of Article 22 of the Protocol shall have effect 
for revenue.claims finally determined by am applicant State after November 9, 1985: 


Application of the 1995 Protocol: Future consultations, and the coming into force 
of the Protocol, are covered in Articles 20 and.21. ‘ 


Aaticle 20 provides that the appropriate authorities of each country will consult within a 
three jyeari period with a view to determining’ whether further reductions ‘in the: with- 
holding rates should be introduced and whether amendments, to the new limitation of 
benefits provisions would be appropriate. The authorities will-also consult after a three 
year ‘period to consider, giving effect to.the new arbitration procedure provided. for 
under Article XX VI (Mutual- Agreement hyn 


Article 20 reads: 


1. The appropriate authorities of the Contracting States shall consult within a 
three-year period from the’ date on which this Protocol enters into force with 
respect to further reductions in withholding taxes provided in the ‘Convention, 
and with respect to the rules in Article XXIX-A (Limitation on Benefits) of the 
Conyention. { 


2. The appropriate authorities of the Contracting States shall consult after a 
three-year period from the date on which the Protocol enters into force in order 
to determine whether it is appropriate to make the exchange of notes referred to 
in Article XXVI (Mutual Agreement Procedure) of the Convention. 


Article 21. sets out the mechanism for the entry into:force of the Protocol:and the,appli- 
cation of its provisions., In general, the provisions,of the Protocol will be effective for 
the withholding tax. as.of the first. day of the second month following; the entry, into 
force of the Protocol and, for other taxes, for taxable periods beginning on and after the 
first ‘day of January following the entry into force of the Protocol. However, special 
rules are provided for a phased reduction of the withholding tax on direct dividends and 
the branch profits tax and for the provisions of Article XXVI-A.(Assistance in Collec- 
tion). The provisions relating to the US estate tax in Article XXIX-B. (Taxes Imposed 
by Reason of Death) are effective retroactively for deaths occurring after November 10, 
1988. 


Article 21 reads: 


1. This Protocol shall be subject to ratification in accordance’ with the applicable. 
procedures in Canada and the United States and instruments of ratification shall 
be'exchanged as soon as possible. 


2. The Protocol shall enter into force upon the exchange of instruments of ratifi- 
cation, and shall have effect: 
(a) For tax withheld at the:source on income referred to in Articles X (Divi- 
-dends), XI (Interest), XII (Royalties) and XVIII (Pensions and Annuities) of 
the Convention, except on income referred to in paragraph 5 of Article 


XVIII of the Convention (as it read before the entry into force of this Proto- 

col), with respect to amounts paid or credited on or after the’ first day of the 

second month next following the date on which the Protocol enters into 

force, except that the reference in paragraph 2(a) of Article X (Dividends) of 

the Convention, as amended by the Protocol, to ‘5 per cent” shall be read, in 
| its application to amounts paid or-credited on or after that first day: 


(i) Before 1996, as “7 per cent”; and 
_ (ii) After 1995 and before 1997, as “6 per cent”; and 


(b) For other taxes, with respect to taxable years beginning on or after the 
first day of January next following the date on which the Protocol enters into 

,, force, except that the reference in paragraph 6 of Article X (Dividends) of 
the Convention, as amended by the Protocol, to “5 per cent” shall be read, in 
its application to taxable years beginning on or after that first day and ending 
before 1997, as “6 per cent”. 


“3. Notwithstanding the provisions of paragraph 2, Article XXVI-A (Assistance 
‘in Collection) of the Convention shall have effect for revenue claims finally de- 
termined by a requesting State after the date’ that'is 10 years before the date on 
which the Protocol enters into force. 


4. Notwithstanding the provisions of paragraph 2, paragraphs 2 through 8 of Ar- 
ticle XXIX-B (Taxes Imposed by Reason of Death) of the Convention (and para- 
graph 2 of Article Il (Taxes Covered) and paragraph 3(a) of Article XXIX (Mis- 
cellaneous Rules) of the Convention, as amended by the Protocol, to the extent 
necessary to implement paragraphs 2 through 8 of Article XXIX-B (Taxes Im- 
posed by:Reason‘of Death) of the Convention) shall, notwithstanding any limita= 
tion imposed under the law-of a Contracting State on the assessment, reassess- 

» ment or refund with respect toa person’s return, have effect with respect to 
deaths occurring after the date on which the Protocol enters into force and, pro- 
vided that any claim for refund by reason of this sentence‘is filed within one year 
of the date on which the Protocol enters into force or within the otherwise appli- 
cable period for filing such claims under domestic law, with respect to benefits 
provided under any of those’ paragraphs with respect to deaths occurring after 
November 10, 1988... 


5. Notwithstanding the provisions of paragraph 2, paragraph 2 of Article 3 of the 
Protocol shall have effect with respect to taxable years beginning om or after the 
first day of January next following the date on which the Protocol enters into 
force. 


[The date Gf exchange Ot instruments of ratification was November 9, 1995 - — edd 
Technical Explanation [1995 Protocol]: 
Article 20: 


Article 20 of the Protocol does not amend the text of the Convention. It states two 
understandings between the Contracting States regarding future action relating to mat- 
ters dealt with in the Protocol. Paragraph 1 requires the appropriate authorities of the 
Contracting States to consult on two matters within three years from the date on which 
the Protocol enters into‘force. First, they will consult with a view to agreeing to further 
reductions in withholding rates on dividends, interest and royalties under Articles X, 
XI, and XII, respectively. This provision reflects the fact that, although the Protocol 
does significantly reduce withholding rates, the United States remains interested in 
even greater reductions, to further open the capital ‘markets and fulfill the objectives of 
the North American Free Trade Agreement. Second, the appropriate authorities of the 
Contracting States will consult about the rules in Article XXIX A (Limitation on Bene- 
fits). By that time, both Contracting States will have had an opportunity to observe the 
operation of the Article, and the United States will have had greater experience with the 
corresponding provisions in other recent U.S. tax conventions. 


Paragraph 2, of Article 20. also requires consultations between the appropriate authori- 
ties, after the three-year period from the date on which the Protocol enters into force, to 
determine whether to implement the arbitration procedure provided for in paragraph 6 
of Article XX VI (Mutual: Agreement Procedure), added by Article 14 of the Protocol. 
The three-year period. is intended to give the authorities an opportunity to consider how 
arbitration has functioned in other tax conventions, such as the U.S.-Germany Conven- 
tion, before implementing it under this Convention. 


Article 21 


Article 21 of the Protocol’ provides the rules for the’ entry into force of the Protocol 
provisions. The Protocol will be subject to ratification according to the normal proce- 
dures in both Contracting States’and instruments of ratification will be exchanged as 
soon as possible. Upon'the exchange of instruments, the Protocol will enter into force. 


Paragraph 2(a) of Article 21 generally governs the entry into force of the provisions of 
the Protocol for taxes withheld at source, while paragraph 2(b) generally governs for 
other taxes. Paragraphs 3, 4, and 5 provide special rules for certain provisions. 


Paragraph 2(a) provides that the Protocol generally will have effect for taxes withheld 
at source on dividends, interest, royalties, and pensions and. annuities (other than social 
security benefits), under Articles X, XI, XII, and XVIII, respectively, with respect to 
amounts paid or credited on or after the, first day of the second month following the 
date on which the Protocol enters into force (i.e., the date on which instruments of 
ratification are exchanged). However, with respect to direct investment dividends, the 5 
percent rate specified in paragraph 2(a) of Article X will be phased in as, follows: (1) 
for dividends paid or credited after the first day of the second month referred to above, 
and during 1995, the rate of withholding will be 7 percent; (2) for dividends paid or 
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credited after the first day of the second month, and during 1996, the rate will be 6 
percent; and (3) for dividends paid or credited after the first day of the second month 
and after 1996, the rate will be 5 percent. 


For taxes other than those withheld at source and for the provisions of the Protocol 
relating to taxes withheld on social security benefits, the Protocol will have effect with 
respect to taxable years beginning on or after the first day of January following the date 
on which the Protocol enters into force. However, the rate of tax applicable to the 
branch tax under paragraph 6 of Article X (Dividends) will be phased in in a manner 
similar to the direct investment dividend withholding tax rate; that is, a rate of 6 per- 
cent will apply for taxable years beginning in 1996 and a rate of 5 percent will apply 
for taxable years beginning in 1997 and subsequent years. 


Paragraph 3 of Article 21 provides a special effective date for the provisions of the new 
Article XXVI A (Assistance in Collection) of the Convention, introduced by Article 15 
of the Protocol. Collection assistance may be granted by a Contracting State with re- 
spect to a request by the other Contracting State for a claim finally determined by the 
requesting State after the date that is ten years before the date of the entry into force of 
the Protocol. Thus, for example, if instruments of ratification are exchanged on July 1, 
1995, assistance may be given by Canada under Article XXVI A for a claim that was 
finally determined in the United States at any time after July 1, 1985. 


Paragraph 4 of Article 21 provides special effective date provisions for paragraphs 2 
through 7 of the new Article XXIX B (Taxes Imposed by Reason of Death) of the 
Convention, introduced by Article 18 of the Protocol, and certain related provisions 
elsewhere in the Convention. These special effective date provisions are discussed 
above in connection with Article 18. 


Finally, paragraph 5 of Article 21 provides a special effective date for paragraph 2 of 
Article 3 of the Protocol, which provides a new residence rule for certain “continued” 
corporations. Under paragraph 5, the new residence rule for such corporations will 
have effect for taxable years beginning on or after the first day of January following the 
date on which the Protocol enters into force. 


Article |— Personal Scope 


This Convention is generally applicable to persons who are re- 
sidents of one or both of the Contracting States. 


Selected Cases [Art. I]: Wolf v. R., [2001] 1 C.T.C. 2172 (TCC); rev’d [2002] 3 
C.T.C. 3 (FCA) (Tiebreaker rules applied). 


Definitions: “person” — Art. II:1(e), ITCIA 3, Interpretation Act 35(1); “resi- 
dent” — Art. IV. 


Technical Explanation [1984]: Article I provides that the Convention is generally 
applicable to persons who are residents of either Canada or the United States or both 
Canada and the United States. The word “generally” is used because certain provisions 
of the Convention apply to persons who are residents of neither Canada nor the United 
States. 


Article Il — Taxes Covered 


1. This Convention shall apply to. taxes on income and on capital 
imposed on behalf of each Contracting State, irrespective of the 
manner in which they are levied. 


Technical Explanation [1984]: Paragraph | states that the Convention applies to 
taxes “on income and on capital” imposed on behalf of Canada and the United States, 
irrespective of the manner in which such taxes are levied. Neither Canada nor the 
United States presently impose taxes on capital. Paragraph 1 is not intended either to 
broaden or to limit paragraph 2, which provides that the Convention shall apply, in the 
case of Canada, to the taxes imposed by the Government of Canada under Parts I, XII, 
and XIV of the Income Tax Act and, in the case of the United States, to the Federal 
income taxes imposed by the Internal Revenue Code (‘the Code”). 


National taxes not generally covered by the Convention include, in the case of the 
United States, the estate, gift, and generation-skipping transfer taxes, the Windfall Prof- 
its Tax, Federal unemployment taxes, social security taxes imposed under sections 
1401, 3101, and 3111 of the Code, and the excise tax on insurance premiums imposed 
under Code section 4371. The Convention also does not generally cover the Canadian 
excise tax on net insurance premiums paid by residents of Canada for coverage of a 
risk situated in Canada, the Petroleum and Gas Revenue Tax (PGRT) and the Incre- 
mental Oil Revenue Tax (ORT). However, the Convention has the effect of covering 
the Canadian social security tax in certain respects because under Canadian domestic 
tax law no such tax is due if there is no income subject to tax under the Income Tax Act 
of Canada. Taxes imposed by the states of the United States, and by the provinces of 
Canada, are not generally covered by the Convention. However, if such taxes are im- 
posed in accordance with the provisions of the Convention, a foreign tax credit is en- 
sured by paragraph 7 of Article XXIV (Elimination of Double Taxation). 


2. Notwithstanding paragraph 1, the taxes existing on March 17, 
1995 to which the Convention shall apply are: 


(a) in the case of Canada, the taxes imposed by the Government 
of Canada under the Income Tax Act; and 
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(b) in the case of the United States, the Federal income taxes 
imposed by the Jnternal Revenue Code of 1986. However, the 
Convention shall apply to: 


(i) the United States accumulated earnings tax and personal 
holding company tax, to the extent, and only to the extent, 
necessary to implement the provisions of paragraphs 5 and 8 
of Article X (Dividends); 


(ii) the United States excise taxes imposed with respect to 
private foundations, to the extent, and only to the extent, nec- 
essary to implement the provisions of paragraph 4 of Article 
XXI (Exempt Organizations); 


(iii) the United States social security taxes, to the extent, and 
only to the extent, necessary to implement the provisions of 
paragraph 2 of Article XXIV (Elimination of Double Taxa- 
tion) and paragraph 4 of Article XXIX (Miscellaneous 
Rules); and 


(iv) the United States estate taxes imposed by the Internal 
Revenue Code of 1986, to the extent, and only to the extent, 
necessary to implement the provisions of paragraph 3(g) of 
Article XXVI (Mutual Agreement Procedure) and Article 
XXIX-B (Taxes Imposed by Reason of Death). 


Related Provisions: Art. XX VI-A:9 — Cross-border collection assistance applies to 
other taxes as well. 


History: Para. 2 amended by 1995 Protocol, art. 1, generally effective with respect to 
taxable years begining on or after January 1, 1996 (see art. 21(2) and (4) under “Appli- 
cation of the 1995 Protocol” above). Para. 2 formerly read: 


2. The existing taxes to which the Convention shall apply are: 


(a) in the case of Canada, the taxes imposed by the Government of Canada 
under Parts I, XIII and XIV of the Income Tax Act; and 


(b) in the case of the United States, the Federal income taxes imposed by the 
Internal Revenue Code. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “personal holding company” — In- 
ternal Revenue Code s. 542(a); “United States” — Art. III:1(b). 


Technical Explanation [1995 Protocol]: Article 1 of the Protocol amends Article 
If (Taxes Covered) of the Convention. Article II identifies the taxes to which the Con- 
vention applies. Paragraph 1 of Article 1 replaces paragraphs 2 through 4 of Article II 
of the Convention with new paragraphs 2 and 3. For each Contracting State, new para- 
graph 2 of Article II specifies the taxes existing on the date of signature of the Protocol 
to which the Convention applies. New paragraph 3 provides that the Convention will 
also apply to taxes identical or substantially similar to those specified in paragraph 2, 
and to any new capital taxes, that are imposed after the date of signature of the 
Protocol. 


New paragraph 2(a) of Article II describes the Canadian taxes covered by the Conven- 
tion, As amended by the Protocol, the Convention will apply to all taxes imposed by 
the Government of Canada under the Income Tax Act. 


New paragraph 2(b) of Article II amends the provisions identifying the U.S. taxes coy- 
ered by the Convention in several respects. The Protocol incorporates into paragraph 
2(b) the special rules found in paragraph 4 of Article II of the present Convention. New 
paragraph 2(b)(iii) conforms the rule previously found in paragraph 4(c) of Article II to 
the amended provisions of Article XXIV (Elimination of Double Taxation), under 
which Canada has agreed to grant a foreign tax credit for U.S. social security taxes. In 
addition, the Protocol adds a fourth special rule to reflect the addition to the Conven- 
tion of new Article XXIX B (Taxes Imposed by Reason of Death) and related provi- 
sions in new paragraph 3(g) of Article XXVI (Mutual Agreement Procedure). 


Article 1 of the Protocol also makes minor clarifying, non-substantive amendments. to 
paragraphs 2 and 3 of the Article. 


Technical Explanation [1984]: Paragraph 2 contrasts with paragraph 1 of the 
Protocol to the 1942 Convention, which refers to “Dominion income taxes.” In addi- 
tion, unlike the 1942 Convention, the Convention does not contain a reference to “‘sur- 
taxes and excess-profits taxes.” 


3. The Convention shall apply also to: 


(a) any taxes identical or substantially similar to those taxes to 
which the Convention applies under paragraph 2; and 


(b) taxes on capital; 


which are imposed after March 17, 1995 in addition to, or in place 
of, the taxes to which the Convention applies under paragraph 2. 
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History: Para: 3 amended by 1995 Protocol, art. 1, generally effective with respect to 
taxable years begining on or after January 1, 1996 (see art. 21(2) under “Application of 
the 1995 Protocol” above). Para, 3 formerly read: : 


3: The Convention shall apply also to: 


(a) any identical or substantially similar taxes on income; and — 


(b) taxes on capital 


which are imposed after the date of signature of the Corivention in addition to, ot: 
in place of, the existing taxes, 


Technical Explanation [1995 Protocol]: See under para. 2. 


Technical Explanation [1984]: Paragraph 3 provides that the Convention also 
applies to any taxes identical ‘or substantially similar to the taxes on income in exis- 
tence on September 26, 1980 which are imposed in addition to or in place of the taxes 
existing on that date. Similarly, taxes on capital imposed after that date ate to be 
covered. © \ 


It was agreed that Part I of the Income Tax Act of Canada is a covered tax even though 
Canada has made certain modifications in the Income Tax Act after the signature of the 
Convention and before the signature of the 1983 Protocol. In particular, Canada has 
enacted a low flat rate tax on petroleum production (the PGRT) which; atthe time of 
the signature of the 1983 Protocol, is imposed generally at a statutory rate of 14.67% 
for the period June 1, 1982 to May 31, 1983, and at 16% thereafter, generally reduced 
to an effective rate of 11% or 12% after deducting a 25% resource allowance, The 
PGRT is not deductible in computing income for Canadian income tax purposes. This 
agreement is not intended to have implications for any other convention or for the in- 
terpretation of Code sections 901 and 903. Further, the PGRT and IORT ate not taxes 
described in paragraphs 2 or 3. et 


4. [Repealed] 


History: Para. 4 repealed by 1995 Protocol, art. 1, generally effective with respect to 
taxable years begining on or after January 1, 1996 (see art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 4 formerly read: 


4. Notwithstanding the provisions of paragraphs 2(b) and 3, the Convention shall 
apply to: 
(a) the United States accumulated earnings tax and personal holding.com- 


pany, tax, to the extent, and only to the extent, necessary to implement the 
provisions of paragraphs 5 and 8 of Article-X (Dividends); 


(b) the United States excise taxes imposed with respect to private founda- 
tions, to the extent, and only to the extent, necessary to implement the provi- 
sions of paragraph 4 of Article XXI (Exempt Organizations); and 


(c) the United States social security taxes, to the extent, and only to the ex- 
tent, necessary to implement the provisions of paragraph 4 of Article XXIX 
(Miscellaneous Rules). 


Technical Explanation [1984]: Paragraph 4 provides that, notwithstanding 
paragraphs 2 and 3, the Convention applies to certain United States taxes for certain 
specified purposes: the accumulated earnings tax and personal holding company tax are 
covered only to the extent necessary to implement the provisions of paragraphs 5 and 8 
of Article X (Dividends); the excise taxes imposed with respect to. private foundations 
are covered only to the extent necessary to implement the provisions of paragraph 4 of 
Article XXI (Exempt Organizations); and the social security taxes imposed under sec- 
tions 1401, 3101, and 3111 of the Code are covered only to the extent necessary to 
implement the provisions of paragraph 4 of Article XXIX (Miscellaneous Rules), The 
pertinent provisions of Articles X, XXI, and XXIX are described below. Canada has no 
national taxes similar to the United States accumulated earnings tax, personal holding 
company tax, or excise taxes imposed with respect to private foundations. 


Article II does not specifically refer to interest, fines and. penalties. Thus, each Con- 
tracting State may, in general, impose interest, fines, and penalties or pay interest pur- 
suant to its domestic laws. Any question whether such items are being imposed or paid 
in connection with covered taxes in a manner consistent with provisions of the Conven- 
tion, such as Article XXV (Non-Discrimination), may, however, be resolved by the 
competent authorities pursuant to Article XXVI (Mutual Agreement Procedure), See, 
however, the discussion below of the treatment of certain interest under Articles XXIX 
(Miscellaneous Rules) and XXX (Entry Into Force), 


Article II! — General Definitions 


1. For the purposes of this Convention, unless the context otherwise 
requires: 


(a) when used’ in a geographical’ sense, the term “Canada” 
means the territory of Canada, including any area beyond the 
territorial seas of Canada which, in accordance with interna- 
tional law and the laws of Canada, is an area within which Can- 
ada may exercise rights with respect to the seabed and subsoil 
and their natural resources; 


Art. Til 


(b) the term “United States” means: 


(i) the United States of America, but does not include Puerto 
Rico, the Virgin Islands, Guam or any other United: States 
possession or territory; and 


(ii) when. used in. a.geographical sense, such term also in- 
cludes any area beyond. the territorial seas of the United 
States. which, in- accordance with international law and the 
laws of the United States, is an’area within which the United 
States may exercise rights with respect to the seabed and sub- 
soil and their natural resources; 


(c) the term “‘Canadian tax’ means the taxes referred to in Arti- 
cle Il (Taxes Covered) that are imposed on income. by Canada; 


(d) the term “United States tax” means the taxes referred to in 
Article II (Taxes Covered), other than in subparagraph (b)(i) to 
(iv) of paragraph 2 thereof, that are imposed on income by the 
United States; 


(e) the term “person” includes an individual, an estate, a trust, a 
company and any other body of persons; 


(f) the term, “company” means any body corporate or any entity 
which is treated as a body corporate for tax purposes; 


(g) the term “competent authority” means: 


(i) in the case of Canada, the Minister of National Revenue 
or his authorized representative; and 


(ii) in the case of the United States, the Secretary of the Trea- 
sury or his delegate; 


(h) the term ‘‘international traffic” with reference to a resident 
of a Contracting State means any voyage of a ship or aircraft to 
transport passengers or property (whether or not operated or 
used by that resident) except where the principal purpose of the 
voyage is to transport passengers, or property between places 
within the other Contracting State; 


(i) the term “State” means any national State, whether or not a 
Contracting State; and 


(j). the term “the 1942 Convention” means the Convention and 
Protocol between Canada and the United States for the Avoid- 
ance of Double Taxation and the Prevention of Fiscal Evasion in 
the case of Income Taxes ‘signed at Washington on March 4, 
1942, as amended by the Convention signed at Ottawa on June 
12, 1950, by the Convention signed at Ottawa on August 8, 1956 
and by the Supplementary Convention signed at Washington on 
October 25, 1966; 


(k) the term “national” of a Contracting State means: 


(i) any individual possessing the citizenship or nationality of 
that State; and 
(ii) any legal person, partnership or association deriving its 
status as such from the laws in force in that State. 

Related Provisions: ITCIA 3—Terms have’ their’ meaning under the ITA as 
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amended from time to time; 5 — Definitions of “annuity”, “Canada”, “immovable pro- 


real property”, “periodic pension payment”; 6 — Definition of “interest”. 


99) 66 


perty”, 
History: Subpara. 1(k) added by 2007 Protocol, art. 1, generally effective with respect 
to taxable years beginning after 2008 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Subparas. 1(c) and (d) amended by 1995 Protocol, art. 2, generally effective with re- 
spect to taxable years begining on or after January 1, 1996 (see art. 21(2) under “Appli- 
cation of the 1995 Protocol” above). Subparas, (c) and (d) formerly read: 


(c) the term “Canadian tax” means the Canadian taxes referred to in paragraphs 
2(a) and 3(a) of Article II (Taxes Covered); 


(d) the term “United States tax” means the United States taxes referred to in 
paragraphs 2(b) and 3(a) of Article II (Taxes Covered); 
Subpara. 1(h) amended by 1983 Protocol, art. I. 
Selected Cases [Art. III(1)]: Cudd Pressure’ Control Inc. v. R., [1999] 1 C.T.C. 1 
(FCA); leave to. appeal to SCC refused (1999), 242 N.R. 400 (note) (Notional rent not 
deductible). ‘ 
Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual” —ITCIA 3, 
ITA 248(1); “person” — Art. III:1(e); “property” —ITCIA 3, ITA (248(1); “resi- 
dent” — Art. IV; “State” — Art. III:1(); “trust” —ITCIA 3, ITA 104(1), 248(1), (3); 
“United States” — Art. III:1(b). 
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Art. Ill 


Technical Explanation [2007 Protocol]: Article 1 of the Protocol. adds subpara- 
graph 1(k) to Article III (General Definitions) to address the definition of “national” of 
a Contracting State as used in the Convention. The Contracting States recognize that 
Canadian tax law does not draw distinctions based on nationality as such: Nevertheless, 
at the request of the United States, the definition was added and contains. references to 
both citizenship and nationality. The definition includes any individual possessing the 
citizenship or nationality of a Contracting State and any legal person, partnership or 
association’ whose status is détermined by reference’ to the‘laws in force in a Con- 
tracting State. The existing Convention contains one reference to the term “national” in 
paragraph | of. Article XXVI (Mutual Agreement Procedure), The Protocol adds an- 
other reference in paragraph. 1 of Article XXV (Non-Discrimination) to ensure that 
nationals of the United States are covered by the non-discrimination provisions of the 
Convention. The definition added by the Ra ate is consistent with the definition pro- 
vided in other U.S. tax treaties. 


Technical Explanation [1995 Protocol]: This Article of the Protocol amends 
paragraphs l(c) and 1(d) of Article II (General Definitions) of the Conyention. These 
paragraphs define the terms “Canadian tax” and “United States tax,” respectively. The 
present Convention defines “Canadian tax” to mean the Canadian taxes spécified in 
paragraph 2(a) or 3(a) of Article II (Taxes Covered), i.e., Canadian’ income ‘taxes. It 
similarly defines the term “United States tax” to mean the U.S. taxes specified in para- 
graph 2(b) or 3(a) of Article II, i.e., U.S. income taxes, 


As amended by the Protocol, paragraph 2(a) of Article'II of the Convention covers all 
taxes imposed by Canada under its Income Tax Act, including certain taxes that are not 
income taxes. As explained below, paragraph 2(b) ‘is similarly amended by the Protocol 
to include certain U.S. taxes that ate not income taxes. It was; therefore, necessary to 
amend the terms “Canadian tax” and “United,States tax” so that they would continue to 
refer exclusively to the income taxes imposed by each Contracting State. The amend- 
ment to the definition of the term:“Canadian tax’ ensures, for example, that the Proto- 
col will not obligate the United States to give a foreign tax credit under Article XXIV 
(Elimination of Double Taxation) for covered taxes other than income taxes. 


The definition of “United States tax,” as amended, excludes, certain United States taxes 
that are covered in Article II only for certain limited purposes under the Convention. 
These include the accumulated earnings tax, the personal holding company tax, founda- 
tion excise taxes,-social security taxes, and estate taxes. To the extent that these’ are to 
be creditable taxes in.Canada, that fact is. specified elsewhere in the Convention. A 
Canadian income tax credit for U.S. social security taxes is provided in new paragraph 
2(a)(ii) of Article XXIV (Elimination of Double Taxation). A Canadian income tax 
credit for the U.S. estate taxes is provided in paragraph 6 of new Article’ XXIX B 
(Taxes Imposed by Reason of Death). ’ 


Technical Explanation [1984]: Aiticle III provides definitions and general rules of 
interpretation for the Convention. Paragraph 1(a) states;that the term “‘Canada,’” when 
used in a geographical sense, means the territory of Canada, including any area beyond 
the territorial seas of Canada which, under international law and the laws of Canada, is 
an area within which Canada may exercise rights with respect to'the seabed and subsoil 
and their natural resources. This definition differs only in form from the definition of 
Canada in the 1942 Convention; paragraph 1(a) omits the reference in the 1942 Con- 
yention to “the Provinces, the Territories and Sable;Island” as unnecessary. 


Paragraph 1(b)(i) defines the term “United States” to mean ‘the United States of 
America. The term does not include Puerto, Rico, the Virgin Islands, Guam,..or any 
other United States possession or territory. : 


Paragraph 1(b)(ii) states that when the term “United States” is used in a Aeron EN 
sense the term also includes any area beyond the territorial seas of the United States 
which, under international law and the laws of the. United States, is an area within 
which the United States may exercise rights with respect to the seabed and subsoil and 
their natural resources. 


Paragraph 1(c) defines the term “Canadian tax” to mean the taxes imposed by the Gov- 
ernment of Canada under Parts I, XIII; and XIV of the Income Tax Act as in existence 
on September 26, 1980 and any identical or substantially similar taxes on income: im- 
posed ‘by the Government of Canada after.that date and which are in addition to. orin 
place of the then existing taxes. The term does not extend to capital taxes, if and when 
such taxes are ever imposed by Canada. 


Paragraph 1(d) defines the term “United States tax” to mean the Federal income taxes 
imposed by the Internal Revenue Code as in existence on September 26, 1980 and any 
identical or substantially similar taxes on income imposed by the United States after 
that date in addition to or in place of the then existing taxes. The term does not extend 
to capital taxes, nor to the United States taxes identified in paragraph 4 of Article II 
(Taxes Covered). 


Paragraph 1(e) provides that the term “person” includes an individual, an estate, a trust, 
a company, and any other body of persons. Although both the United States and Can- 
ada do not regard partnerships as taxable entities, the definition in the are meee is 
broad enough to include partnerships where necessary. 


Paragraph 1(f) defines the term “company” to’ mean any body es or any entity 
which is treated as a body corporate for tax purposes. 


The term “competent authority” is defined in paragraph 1(g) to mean,’ in the case of 
Canada, the Minister of National Revenue or his authorized representative and, in the 
case of the United States, the Secretary of the Treasury or his delegate. The Secretary. 
of the Treasury has delegated the general authority to act as competent authority to the 
Commissioner of the Internal Revenue Service, who has redelegated such authority. to 
the Associate Commissioner (Operations). The Assistant Commissioner (Examination) 
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has been delegated the authority to administer programs for simultaneous, spontaneous 
and industrywide exchanges of information. The Director, Foreign Operations District, 
has been delegated the authority to administer programs for routine and specific ex- 
changes of information and mutual assistance in collection. The Assistant Commis- 
sioner (Criminal Investigations) has been delegated the authority to administer the si- 
multaneous criminal investigation program with Canada. 


Paragraph 1(h) defines the term “international traffic” to mean, with reference to a resi- 
dent of a Contracting State, any voyage of a ship or aircraft to transport passengers or 
property (whether or not operated or used by that resident), except where the principal 
purpose of the voyage is transport between points within the other Contracting State. 
For example, in determining for Canadian tax purposes whether a United States resi- 
dent has derived profits from the operation of ships or aircraft in international traffic, a 
voyage. of a ship or aircraft (whether or not. operated or used. by. that-resident) :that 
includes stops in both Contracting States will not be international traffic if the principal 
purpose of the voyage, is to transport passengers or property from one point in Canada 
to another point in Canada. 

Paragraph 1(i) defines the term “State” to mean any national State, phethée or not a 
Contracting State. 

Paragraph 1(j) establishes “the 1942:Convention’’ asi the term to iis used throughout she 
Convention for referring to the pre-existing income tax treaty relationship between the 
United States and Canada. 


2. As regards the application of the Convention by a Contracting 
State any term not defined therein shall, unless the context other- 
wise.requires and subject to the provisions of Article XXVI (Mutual 
Agreement Procedure), have the meaning which. it has under. the 
law of that State concerning the taxes to which: the:Convention 
applies. 

Related Provisions: ITCIA 3—Terms have their meaning under the) ITA as 
amended from time to time. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“<ntegral part of the Convention”, states (see also s; 3. of the Income Tax Conventions 
Interpretation Act): 


1. Meaning of undefined terms 


For purposes of paragraph 2 of Article II (General Definitions) of the Conven- 
“tion, it is understood that, as regards the application at any time of the Conven- 
tion; and any protocols thereto by a Contracting State, any term not defined 
therein shall, unless the context otherwise requires or the competent authorities 
otherwise agree to a common meaning pursuant to Article XX VI (Mutual, Agree- 
ment Procedure), have the meaning which it has at that time under the law of that 
State for the purposes of the taxes to which the Convention, and any protocols 
thereto apply, any meaning under the applicable tax laws of that State prevailing 
over a meaning given to the term under other laws of that State. 
Definitions: “State” — Art. IIJ:1(i). 
Technical Explanation [2007 Protocol]: The General Note provides that for 
purposes of paragraph 2 of Article IJ, as regards the application at any time of the 
Convention, any term not defined in the Convention shall, unless the context otherwise 
requires or the competent authorities otherwise agree to a common meaning pursuant to 
Article XXVI (Mutual Agreement Procedure), have the meaning which it has at that 
time under the law of that State for the purposes of the taxes to which the Convention 
apply, any meaning under the applicable tax laws of that State prevailing over a mean- 
ing given to the term under other laws of that State. 


Technical Explanation [1984]: Paragraph 2 proyides that, in the case of a term not 
defined_in the Convention, the domestic tax law of the Contracting State applying to 
the Convention shall control, unless the context in which the term is used requires a 
definition independent of domestic tax law or the competent authorities reach agree- 
ment on a meaning pursuant to Article XX VI (Mutual Agreement Procedure). The term 
“context” refers to the purpose and background of the provision in which the term 
appears. MUS 
Pursuant to the provisions of Article XXVI, the competent authorities of the Con- 
tracting States may resolve any difficulties or doubts as to the interpretation or applica- 
tion of the Convention. An agreement by the competent authorities with respect to the 
meaning of a term used in the Convention would supersede conflicting meanings in the 
domestic laws of the Contracting States. 


Article IV — Residence 


1. For the purposes of this Convention, the term “resident of a 
Contracting State” means any person that, under the laws of that 
State, is liable to tax therein by reason of that person’s domicile, 
residence, citizenship, place of management, place of incorporation 
or any other criterion of a similar nature, but in the case of an estate 
or trust, only tothe extent that income derived by the estate or trust 
is, liable to tax in that State, either in its hands or in the hands of its 
beneficiaries. For the purposes of this paragraph, an individual who 
is not a resident of Canada under this. paragraph and who. is a 
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Art. IV Residence 


United States citizen or analien’admitted to the United States for 
permanent residence (a “green card” holder) is a resident of the 
United States only if the individual has a substantial presence, per- 
manent home or habitual abode in the United States, and that indivi- 
dual’s personal and economic relations are closer to the United 


States than to any third State. The term “resident” of a Contracting | 


State: is. understood to.include: / : 


(a) the Government of that State or a political subdivision or lo- 
_ cal authority thereof or any agency or instrumentality of any 
such government, subdivision or authority, and , 


(b) 


(i) a trust, organization or other arrangement that is operated 
exclusively to administer or provide pension, retirement or 
employee benefits; and Kong tie . 


(ii) a not-for-profit organization 


that was constituted in that State and that is, by reason of its 
nature as such, generally exempt from income’ taxation in’ that 
State. : 


Related Provisions: ITCIA 4.3 — Residence of trust; ITCIA 6.2 — Residence of 
partnership. 


History: Para. 1 amended by. 1995. Protocol, art. 3(1), generally, effective, with respect 
to taxable years begining on or after January 1, 1996 (see art. 21(2) under “Application 
of the 1995. Protocol” above)... Para. 1. formerly read: ; 


1. For the purposes of this Convention, the term “resident of a Contracting State” 

means any person who, under the laws of that State, is liable to tax therein by 

reason of his domicile, residence, place of management, place of incorporation 

or any other criterion of a similar nature, but in the case of an estate or trust, only 

to the extent that income derived by such estate or trust is liable to tax in that 
"3 State, either in its‘hands or in the hands ‘of ‘its beneficiaries. 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5: “estate”, “individual” —ITCIA 5 
ITA 248(1);. “person” — Art: TIL: 1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art, U1); “trust” — ITCTA..3,, ITA -104(1),, 2481), (3); “United States’? — Art. 
III; 1(b). . 


1.T. Technical News: 16 (Crown Forest Industries case; UiS«S-Corps and LLCs); 34 
(treaty interpretation and the meaning of “liable to tax”); 35 (treaty residence — resi- 
dent of convenience). : 


Technical Explanation [1995 Protocol]: Article 3 of the Protocol amends Article 
IV (Residence) of the Convention. It clarifies the meaning of the term “resident” in 
certain cases and adds a special rule, found in a number’ of recent U.S. treaties, ‘for 
determining the residence of U.S. citizens and ‘“‘green-card” holders. 


The first sentence of paragraph 1 of Article IV sets forth the general criteria for deter- 
mining residence under the Convention. It is amended by the Protocol to state. explic- 
itly that a person will be considered a resident of a Contracting, State for purposes of 
the Convention if he is liable to tax in that Contracting State by reason of citizenship. 
Although the sentence applies to both Contracting States, only the United States taxes 
its non-resident citizens in the same manner as its residents. Aliens admitted to the 
United States ‘for permanent residence (“green card” holders) continue to qualify as 
US. residents under the first sentence of paragraph 1, because they are taxed by the 
United States as residents, regardless’of where they physically reside. 


U.S. citizens..and green card holders who. reside outside the United States, however, 
may,have relatively little personal or economic nexus with the United States., The Pro- 
tocol adds a second sentence to paragraph | that acknowledges this fact by limiting the 
circumstances under which such persons are to be treated, for purposes: of the Conven- 
tion, as U.S.-residents. Under that sentence, a U.S. citizen or green card holder will be 
treated as a resident of the United States for purposes of the Convention, and, thereby, 
be entitled to treaty. benefits, only if (1) the individual has a substantial presence, per- 
manent home, or habitual abode in the United States, and (2) the individual’s personal 
and, economic relations with the United States are closer than those with any third 
country. If, however, such an individual is .a resident, of both the United States, and 
Canada under the first sentence of the paragraph, his residence. for purposes, of the 
Convention is determined instead under the “tie-breaker” rules of paragraph 2 of the 
Article. 

The fact that a U.S. citizen who does not have close ties to the United States may not 
be treated as a U.S. resident under Article IV of the Convention does not alter the 
application of the saving clause of paragraph 2 of Article: XXIX (Miscellaneous Rules) 
to that citizen. However, like any other individual that:is a resident alien under U.S. 
law, a green card holder is‘treated as a resident of the United States for purposes of the 
saving clause only if he qualifies as such under Article IV. 


New paragraph, 1(a) confirms that the term “resident” of a Contracting State includes 
the Government of that State or a political subdivision or local authority of that State, 
as well as any agency or instrumentality of one of these governmental entities. This is 
implicit in the current Convention and in other U.S. ‘and Canadian treaties, even where 


not specified. 


Art. IV 


New paragraph 1 also clarifies, in subparagraph (b), that trusts, organizations, or other 
arrangements operated exclusively to provide retirement or employee benefits, and 
other not-for-profit organizations, such as organizations described in section 501(c) of 
the Internal Revenue Code, are residents of a Contracting State if they are constituted 
in that State and are generally exempt from income taxation in that State by reason of 
their nature as described above. This change clarifies that the specified entities are to be 
treated as residents of one of the Contracting States. This corresponds to the interpreta- 
tion that had previously been adopted by the Contracting States. Such entities, there- 
fore, will be entitled to the benefits of the Convention with respect to the other Con- 
tracting State, provided that they Satisfy the requirements of new Article XXIX A 
(Limitation on Benefits) (discussed below). 


Technical Explanation [1984]: Article IV provides a detailed definition of the term 
“resident of a Contracting State.” The definition begins with a person’s liability to tax 
as a resident under the respective taxation laws of the Contracting States. A: person 
who, under those laws, is a resident of one Contracting State and not the other need 
look no further. However, the Convention definition is also designed to assign resi- 
dence to one State or the other for purposes of the Convention in circumstances where 
each of the Contracting States believes a person to be its resident. The Convention 
definition is, of course, exclusively for purposes of the Convention. 

Paragraph 1 provides that the term “resident of a Contracting State” means any person 
who, under the laws of that State, is liable to tax therein by reason of his domicile, 
residence, place of management, place of incorporation, or any, other criterion of a sim- 
ilar nature. The phrase “any other criterion of a similar nature” includes, for U.S. pur- 
poses, an election undér the Code to be treated as a U.S. resident. An estate or trust is, 
however, considered to be a resident of a Contracting State only to the extent that in- 
come derived by such estate or trust is liable to tax in that State either in its hands or in 
the hands of its beneficiaries. To the extent that an estate or trust is considered a rési- 
dent of a Contracting State under this provision, it can be a “beneficial owner” of items 
of income specified in other articles of the Convention e.g. paragraph 2 of Article X 
(Dividends). 


2. Where by reason of the provisions of paragraph 1 an individual is 
a resident of both Contracting States, then his status shall be deter- 
mined as follows: 


(a) he shall be deemed to be a resident of the Contracting State 
in which he has a permanent home available to him; if he has a 
permanent home available to him in both States or in neither 
State, he shall be deemed to be a resident of the Contracting 
State with which his personal and economic relations are closer 
(centre of vital interests); 


(b) if the Contracting State in which he has his centre of vital 
interests cannot, be determined, he shall,be deemed to, be a resi- 
dent of the Contracting State in which he has an habitual abode; 


(c) if he has an habitual abode in both, States or in neither State, 
he shall be deemed to be a resident of the Contracting State of 
which he is a citizen; and 


(d) if he is a citizen of both States or of neither of them, the 
competent authorities of the Contracting States shall settle the 
question by mutual agreement. 


Related Provisions: ITA 250(5) — Corporation not resident in Canada under treaty 
is deemed not resident under ITA. 


Selected Cases [Art..IV:2]: Lingle v. R., [2010], 5.C.T.C. 162 (FCA) (Determination 
of habitual abode is mixed question of fact and law); Allchin y. R., [2005] 2 C.T.C. 
2701 (TCC) (Tie-breaker rules re residence and resultant factors considered). 


Definitions: “competent authority” — Art. IM:1(g); “individual” —ITCIA 3, ITA 
248(1); “resident” — Art. IV; ‘State’? — Art. II:1(i). 


Technical Explanation [1984]: Paragraphs 2, 3, and 4 provide rules to determine a 
single residence for purposes’ of the Convention for persons resident in both Con- 
tracting States under the rules set forth in paragraph 1. Paragraph 2 deals with individu- 
als. A “dual resident” individual is initially deemed to be a resident of the Contracting 
State in which he has a permanent home available to him. If the individual has a perma- 
nent home available to him in both States or in neither, he is deemed to be a resident of 
the Contracting State with which his personal and economic relations are closer. If the 
personal and economic relations of an individual are not closer to one Contracting State 
than to the other, the individual is deemed to'be a resident of the Contracting State in 
which he has.a habitual abode. If he has such an abode in both States or in neither 
State, he is deemed to be a resident of the.Contracting State of which he is a citizen. If 
the individual is a citizen of both States or of neither, the competent authorities are to 
settle the status of the individual by mutual agreement. 


3. Where by reason of the provisions of paragraph 1, a company is a 
resident of both Contracting States, then 


(a) if it is created under the laws in force in a Contracting State, 
but not under the laws in force in the other Contracting State, it 
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Art. IV 


shall be deemed to be a resident only -of the first-mentioned 
State; and 


(b) in any. other case, the competent authorities of the Con- 
tracting States shall endeavor to settle the question of residency 
by mutual agreement and determine the mode of application of 
this Convention to the company. In the absence of such agree- 
ment, the company shall not be considered a resident of either 
Contracting State for purposes of claiming any benefits under 
this Convention. 


Related Provisions: ITA 250(5.1) — Continuation in other jurisdiction. 


History: Para. 3 amended by 2007 Protocol, art. 2(1), effective with respect to corpo- 
rate continuations effected after September 17, 2000 (see art. 27(2) and (3)(a) under 
“Application of the 2007 Protocol” above). The para. formerly read: 


3. Where by reason of the provisions of paragraph 1 a company is a resident of 
both Contracting States, then if it was created under the laws in force in a Con- 
tracting State, it shall be deemed to be a resident of that State. Notwithstanding 
the preceding sentence, a company that was created in a Contracting State, that is 
a resident of both Contracting States and that is continued at any time in the 
other Contracting State in accordance with the corporate law in that other State 
shall be deemed while it is so continued to be a resident of that other State. 


The last sentence of para. 3 added by 1995 Protocol, art. 3(2), generally effective with 
respect to taxable years begining on or after January 1, 1996 (see art. 21(5) under “Ap- 
plication of the 1995 Protocol” above). 


Definitions: “company” — Art. II:1(f); 
“State” — Art. III: 1(i). 

Technical Explanation [2007 Protocol]: Article 2 of the Protocol replaces para- 
graph 3 of Article IV (Residence) of the existing Convention to address the treatment 
of so-called dual resident companies. Article 2 of the Protocol also adds new 
paragraphs 6 and 7 to Article IV to determine whether income is considered to be de- 
rived by a resident of a Contracting State when such income is derived through a fis- 
cally transparent entity. 


“competent authority’ — Art. IlI:1(g); 


Paragraph 3 of Article IV — Dual resident companies 


Paragraph 3, which addresses companies that are otherwise considered resident in each 
of the Contracting States, is replaced. The provisions of paragraph 3, and the date upon 
which these provisions are effective, are consistent with an understanding reached be- 
tween the United States and Canada on September 18, 2000, to clarify the residence of 
a. company under the Convention when the company has engaged in a so-called corpo- 
rate “continuance” transaction. The paragraph applies only where, by reason of the 
rules set forth in paragraph 1 of Article IV (Residence), a company is a resident of both 
Contracting States. 


Subparagraph 3(a) provides a rule to address the situation when a company is a resident 
of both Contracting States but is created under the laws in force in only one of the 
Contracting States. In such a case, the rule provides that the company is a resident only 
of the Contracting State under which it is created. For example, if a company is incor- 
porated in the United States but the company is also otherwise considered a resident of 
Canada because the company is managed in Canada, subparagraph 3(a) provides that 
the company shall be considered a resident only of the United States for purposes of the 
Convention. Subparagraph 3(a) is intended to operate in a manner similar to the first 
sentence of former paragraph 3. However, subparagraph 3(a) clarifies that such a com- 
pany must be considered created in only one of the Contracting States to fall within the 
scope of subparagraph 3(a). In some cases, a company may engage in a corporate con- 
tinuance transaction and retain its charter in the Contracting State from which it contin- 
ued, while also being considered as created in the State to which the company contin- 
ued. In such cases, the provisions of subparagraph 3(a) shall not apply because the 
company would be considered created in both of the Contracting States. 


Subparagraph 3(b) addresses all cases involving a dual resident company that are not 
addressed in subparagraph 3(a). Thus, subparagraph 3(b) applies to continuance trans- 
actions occurring between the Contracting States if, as a result, a company otherwise 
would be considered created under the laws of each Contracting State, e.g., because the 
corporation retained its charter in the first State. Subparagraph 3(b) would also address 
so-called serial continuance transactions where, for example, a company continues 
from one of the Contracting States to a third country and then continues into the other 
Contracting State without having ceased to be treated as resident in the first Con- 
tracting State. 


Subparagraph 3(b) provides that if a company is considered to be a resident of both 
Contracting States, and the residence of such company is not resolved by subparagraph 
3(a), then the competent authorities of the Contracting States shall endeavor to settle 
the question of residency by a mutual agreement procedure and determine the mode of 
application of the Convention to such company. Subparagraph 3(b) also provides that 
in the absence of such agreement, the company shall not be considered a resident of 
either Contracting State for purposes of claiming any benefits under the Convention. 


Technical Explanation [1995 Protocol]: Article 3 of the Protocol adds a sentence 
to paragraph 3 of Article IV of the current Convention to address the residence of cer- 
tain dual resident corporations. Certain jurisdictions allow local incorporation of an 
entity that is already organized and incorporated under the laws of another country. 
Under Canadian law, such an entity is referred to as having been “continued” into the 
other country. Although the Protocol uses the Canadian term, the provision operates 
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reciprocally, The new sentence states that such a corporation will be considered a resi- 
dent of the State into which it is continued. Paragraph 5 of Article 21 of the Protocol 
governs the effective date of this provision. 

Technical Explanation [1984]: Paragraph 3 provides that if, under the provisions of 
paragraph 1, a company is a resident of both Canada and the United States, then it shall 
be deemed to be a resident of the State under whose laws (including laws of political 
subdivisions) it was created. Paragraph 3 does not refer to the State in which a com- 
pany is organized, thus making clear that the tie-breaker rule for a company is con- 
trolled by the State of the company’s original creation. Various jurisdictions may allow 
local incorporation of an entity that is already organized and incorporated under the 
laws of another country. Paragraph 3 provides certainty in both the United States and 
Canada with respect to the treatment of such an entity for purposes of the Convention. 


4. Where by reason of the provisions of paragraph 1 an estate, trust 
or other person (other than an individual or a company) is a resident 
of both Contracting States, the competent authorities of the States 
shall by mutual agreement endeavor to settle the question and to 
determine the mode of application of the Convention to such 
person. 

Definitions: “company” — Art. II:1(f); “competent authority” — Art. III:1(g); “es- 


tate”, “individual” — ITCIA 3, ITA 248(1); “person” — Art. III:1(e), ITCIA 3, Inter- 
pretation Act 35(1); “State” — Art. III:1(@); “trust? —ITCIA 3, ITA 104(1), 248(1), 
(3): 


1.T. Technical News: 38 (Canada-US treaty’s competent authority provision). 


Technical Explanation [1984]: Paragraph 4 provides that where, by reason of the 
provisions of paragraph 1, an estate, trust, or other person, other than an individual or a 
company, is a resident of both Contracting States, the competent authorities of the 
States shall by mutual agreement endeavor to settle the question and determine the 
mode of application of the Convention to such person. This delegation of authority to 
the competent authorities complements the provisions of Article XX VI (Mutual Agree- 
ment Procedure), which implicitly grant such authority. 


5. Notwithstanding the provisions of the preceding paragraphs, an 
individual shall be deemed to be a resident of a Contracting State if: 


(a) the individual is an employee of that State or of a political 
subdivision, local authority or instrumentality thereof rendering 
services in the discharge of functions or a governmental nature 
in the other Contracting State or in a third State; and 


(b) the individual is subjected in the first-mentioned State to 
similar obligations in respect of taxes on income as are residents 
of the first-mentioned State. 


The spouse and dependent children residing with such an individual 
and meeting the requirements of subparagraph (b) above shall also 
be deemed to be residents of the first-mentioned State. 


Related Provisions: ITA 250(1)(c) — Residence of Canadian anabessedoe) etc., 
working outside Canada. 


Definitions: “individual” — 
Art. If: 1(i). 


Technical Explanation [1984]: Paragraph 5 provides a special rule for certain 
government employees, their spouses, and dependent children. An individual is deemed 
to be a resident of a Contracting State if he is an employee of that State or of a political 
subdivision, local authority, or instrumentality of that State, is rendering services in the 
discharge of functions of a governmental nature in any State, and is subjected in the 
first-mentioned State to “similar obligations” in respect of taxes on income as are re- 
sidents of the first-mentioned State. Paragraph 5 provides further that a spouse and 
dependent children residing with a government employee and also subject to “similar 
obligations” in respect of income taxes as residents of the first-mentioned State are also 
deemed to be residents of that State. Paragraph 5 overrides the normal tie-breaker rule 
of paragraph 2. A U.S. citizen or resident who is an employee of the U.S. government 
in a foreign country or who is a spouse or dependent of such employee is considered to 
be subject in the United States to “similar obligations” in respect of taxes on income as 
those imposed on residents of the United States, notwithstanding that such pose may 
be entitled to the benefits allowed by sections 911 or 912 of the Code. 


ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — 


6. An amount of income, profit or gain shall be considered to be 
derived by a person who is a resident of a Contracting State where: 


(a) the person is considered under the taxation law of that State 
to have derived the amount through an entity (other than an en- 
tity that is a resident of the other Contracting State); and 


(b) by reason of the entity being treated as fiscally transparent 
under the laws of the first-mentioned State, the treatment of the 
amount under the taxation law of that State is the same as its 
treatment would be if that amount had been derived directly by 
that person. 
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Art. IV — Residence 


History: Para. 6 added by 2007 Protocol, art. 2(2), generally effective with respect to 


taxable years beginning after 2008 (see art. 27(2) under “Application of the 2007 Pro- 
tocol” above). 


Definitions: “person” — Art. Ill: 1(e); “State” — Art. IIL:1(i). 


I.T. Technical News: 38 (limited liability company under the Protocol); 41 (Sth 
protocol to the Canada-US Tax Convention — hybrid entities); 44 (payments by ULC; 
US LLC with a Canadian branch). ‘natu 


Forms: NR303 (draft): Declaration of benefits under a tax treaty for a hybrid entity. 


Technical Explanation [2007 Protocol]: New paragraphs 6 and 7 are added to 
Article IV to provide specific rules for the treatment of amounts of income, profit or 
gain derived through or paid by fiscally transparent entities such. as partnerships and 
certain trusts. Fiscally transparent entities, as explained more fully below, are in gen- 
eral entities the income of which is taxed at the beneficiary, member, or participant 
level. Entities that are subject to tax, but with respect to which tax may be relieved 
under an integrated system, are not considered fiscally transparent entities. Entities that 
are fiscally transparent for U.S. tax purposes include partnerships, common investment 
trusts under section 584, grantor trusts, and business entities such as a limited liability 
company (“LLC”) that is treated as a partnership or is disregarded as an entity separate 
from its owner for U.S. tax purposes. Entities falling within this description in Canada 
are (except to the extent the law provides otherwise) partnerships and what are known 
as “bare” trusts. 


United States tax law also considers a corporation that has made a valid election to be | 


taxed under Subchapter S of Chapter 1 of the Internal Revenue Code (an “S corpora- 
tion’) to be fiscally transparent within the meaning explained below. Thus, if'a U.S. 
resident derives income from Canada through an S corporation, the U.S. resident will 
under new paragraph 6 be considered for purposes of the Convention as the person who 
derived the income. Exceptionally, because Canada will ordinarily accept that an S 
corporation is itself resident in the United States for purposes of the Convention, Can- 


ada will allow benefits under the Convention to the S corporation in its own right. Ina | 


reverse case, however — that is, where the S corporation is owned by a resident of 
Canada and has U.S.-source income, profits or gains — the Canadian resident will not 
be considered as deriving the income by virtue of subparagraph 7 (a) as Canada does 
not see the S corporation as fiscally transparent. 


Under both, paragraph 6. and paragraph 7, it is relevant whether the treatment of an 
amount of income, profit or gain derived by a person through an entity under the tax 
law of the residence State is “the same as its treatment would be if that amount had 
been derived directly.” For purposes of paragraphs 6 and 7, whether the treatment of an 
amount derived by a person through an entity under the tax law of the residence State is 
the same as its treatment would be if that amount had been derived directly by that 
person shall be determined in accordance with the principles set forth in Code section 
894 and the regulations under that section concerning whether an entity will be treated 
as fiscally transparent with respect to an item of income received by the entity. Treas. 
Reg. section 1.894-1(d)(3)(iii) provides that an entity will be fiscally transparent under 
the laws of an interest holder’s jurisdiction with respect to an item of income to the 
extent that the laws of that jurisdiction require the interest holder resident in that juris- 
diction to separately take into account on a current basis the interest holder’s respective 


share of the item of income paid to the entity, whether or not distributed to the interest | 


holder, and the character and source of the item in the hands of the interest holder are 
determined as if such item were realized directly from the source from which realized 


by the entity. Although Canada does not have analogous provisions in its domestic law, | 


it is anticipated that principles comparable to those described above will apply. 
Paragraph 6 


Under, paragraph 6, an amount of income, profit or gain is considered to be derived by 
a resident of a Contracting State (residence State) if 1), the amount is derived by that 
person through an entity (other than an entity that is a resident of the other Contracting 
State (source State), and 2) by reason of that entity being considered fiscally transpar- 
ent under the laws of the residence State, the treatment of the amount under the tax law 
of the residence State is the same as its treatment would be if that amount had been 
derived directly by that person. These two requirements are set forth in subparagraphs 
6(a) and 6(b), respectively. 


For example, if a U.S. resident owns a French entity that earns Canadian-source divi- 
dends. and the entity is considered fiscally transparent. under U.S.. tax law,. the U.S. 
resident is considered to derive the Canadian-source dividends for purposes. of Article 
IV (and thus, the dividends are considered as being “paid to” the resident) because the 
U.S. resident is considered under the tax law of the United States to have derived the 
dividend through the French entity and, because the entity is treated as fiscally trans- 
parent under U.S. tax law, the treatment of the income under U:S. tax law is the same 
as its treatment would be if that amount had’ been derived directly by the U-S. resident. 
This'result obtains even if the French entity is viewed differently under the tax laws of 
Canada or of France (i.e., the French entity is treated under Canadian law or under 
French tax law as not fiscally transparent). 


Similarly, if a Canadian resident derives U.S.-source income, profit or gain through an 
entity created under Canadian law that is considered a partnership for Canadian tax 
purposes but a corporation for U.S. tax purposes, U.S.-source income, profit or gain 
derived through such entity by the Canadian resident will be considered to be derived 
by the Canadian resident in considering the application of the Convention. 


Application of paragraph 6 and related treaty provisions by Canada 


In determining the entitlement of a resident of the United States to the benefits of the 
Convention, Canada shall apply the Convention within its own legal framework. 
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For example, assume that from the perspective of Canadian law an amount of income is 
seen as being paid from a’source in Canada to USLLC, an entity that is entirely owned 
by U.S. persons and is fiscally transparent for U.S. tax purposes, but that Canada con- 
siders a corporation and, thus, under Canadian law, a taxpayer in its own right. Since 
USLLC is not itself taxable in the United States, it is not considered to be a U.S, resi- 
dent under the Convention; but for new paragraph 6 Canada would not apply the Con- 
vention in! taxing the income. 


If new paragraph 6 applies in respect of an amount of income, profit or gain, such 
amount is considered as having been derived by one or:more U,S. resident shareholders 
of USLLC, and Canada shall grant benefits of the Convention to the payment to US- 
LLC and eliminate or reduce Canadian tax as provided in the Convention. The effect of 
the rule is to suppress Canadian taxation of USLLC to give effect to the benefits availa- 
ble under the Convention to the U.S. residents in respect of the particular amount of 
income, profit or gain. 


However, for Canadian tax purposes, USLLC remains the only “visible” taxpayer in 
relation to this amount. In other words, the Canadian tax treatment of this taxpayer 
(USLLC) is modified because of the-entitlement of its U.S. resident shareholders to 
benefits under the Convention, but this does not alter USLLC’s status under Canadian 
law. Canada does not, for example, treat USLLC as though it did not exist, substituting 
the shareholders for it in the role of taxpayer under Canada’s system. 


Some of the implications of this.are as follows. First, Canada will not require the share- 
holders of USLLC to file Canadian tax returns in respect of income that benefits from 
new: paragraph 6. Instead, USLLC itself will file a Canadian tax return in which it will 
claim the, benefit of the paragraph and supply any documentation required. to.support 
the claim. (The Canada Revenue Agency will supply additional practical guidance in 
this regard, including instructions for seeking to establish entitlement to Convention 
benefits in advance of payment.) Second, as is explained in greater detail below, if the 
income in question is business profits, it will be necessary to determine whether the 
income was eared through a permanent establishment’ in Canada. This determination 
will be based on the presence and activities in Canada of USLLC itself, not of its share- 
holders acting in their own right. 


Determination of the, existence of a permanent establishment from the business. activi- 
ties of a fiscally transparent entity, 


New paragraph 6 applies not only in respect of amounts of dividends, interest and roy- 
alties, but also profit (business income), gains and other income. It may thus be rele- 
vant in cases where a resident of one Contracting State carries on business in the other 
State through an entity that has a different characterization in each of the two Con- 
tracting States. 


Application of new paragraph 6 and the provisions of Article V (Permanent Establish- 
ment) by Canada 


Assume, for instance, that a resident of the United States is part owner of a U.S. limited 
liability company (USLLC) that is treated in the United States as a fiscally transparent 
entity, but in Canada as a corporation. Assume one of the other two shareholders of 
USLLC is resident in a country that does not have a tax treaty with Canada and that the 
remaining shareholder is resident in a country with which Canada does have a tax 
treaty, but that the treaty does not include a provision analogous to paragraph 6. 


Assume further that USLLC carries.on business in Canada, but does not do so through 
a permanent establishment there. (Note that from the Canadian perspective, the. pres- 
ence or absence of a permanent establishment is evaluated with respect to USLLC 
only, which Canada sees as a potentially taxable entity in its own right.) Regarding 
Canada’s application of the provisions of the Convention, the portion of USLLC’s 
profits that belongs to the U.S. resident shareholder will not be taxable in Canada, pro- 
vided that the U.S. resident meets the Convention’s limitation on benefits provisions. 
Under paragraph 6, that portion is seen as having been derived by the U.S. resident 
shareholder, who is entitled to rely on Article VII (Business Profits). The balance of 
USLLC’s profits will, however, remain taxable in Canada. Since USLLC is not itself 
resident in the United States for purposes of the Convention, in respect of that portion 
of its profits that is not considered to have been derived by a U.S. resident (or a resident 
of another country whose treaty with Canada includes a rule comparable to paragraph 
6) it is not relevant whether or not it has a permanent establishment in Canada. 


Another example would be the situation where.a USLLC that is wholly owned by a 
resident of the U.S. carries on business in Canada'through a permanent establishment. 
If the USLLC is fiscally transparent for U.S, tax purposes (and therefore, the conditions 
for the application of paragraph 6 are satisfied) then the USLLC’s profits will be 
treated as having been derived by its U.S. resident owner inclusive of all attributes of 
that income (e.g., such as having been earned through a permanent establishment). 
However, since the USLLC remains the only “visible” taxpayer for Canadian tax pur- 
poses, it is the USLLC, and not the U.S. shareholder, that is subject to tax on the profits 
that are attributable to the permanent establishment. 


Application of new paragraph 6 and the provisions of Article,V (Permanent Establish- 
ment) -by the United States 


It should be noted that in the situation where a person is considered to derive income 
through an entity, the United States looks in addition.to such person’s activities in order 
to determine whether he has a permanent establishment. Assume that a Canadian resi- 
dent and:a resident in a country that does not have a tax treaty with the United States 
are owners of CanLP. Assume further that Can LP is an entity that is considered fis- 
cally: transparent for Canadian tax purposes but is not considered fiscally transparent 
for U.S. tax purposes, and that CanLP carries on business in the United States. If 
CanLP carries on the business through a permanent establishment, that permanent es- 
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Art. IV 


tablishment may be attributed to the partners. Moreover, in determining whether there 
is a permanent establishment, the activities of both the entity and its partners will be 
considered. If CanLP does not carry on the business through a permanent establish- 
ment, the Canadian resident, who derives income through the partnership, may claim 
the benefits of Article VII (Business Profits) of the Convention with respect to such 
income, assuming that the income is not otherwise attributable to a permanent estab- 
lishment of the partner. In any case, the third country partner cannot claim the benefits 
of Article VII of the Convention between the United States and Canada. 


{See also Technical Explanation under para. 7 — ed.] 


7, An amount of income, profit or gain shall be considered not to be 
paid to or derived by a person who is a resident of a Contracting 
State where: 


(a) the person is considered under the taxation law of the other 
Contracting State to have derived the amount through an entity 
that is not a resident of the first-mentioned State, but by reason 
of the entity not being treated as fiscally transparent under the 
laws of that State, the treatment of the amount under the taxation 
law of that State is not the same as its treatment would be if that 
amount had been derived directly by that person; .or 


(b) the person is considered under the taxation law of the other 
Contracting State to have received the amount from an entity 


that is a resident of that other State, but by reason of the entity | 


being treated as fiscally transparent under the laws of the first- 
mentioned State, the treatment of the amount.under the taxation 
law of that State is not the same as its treatment would be if that 
entity were not treated as fiscally Gansparent under the laws “ 
that State. 


History: Para. 7 added by 2007 Protocol, art: 2(2), effective January 1, 2010 (see art. 
27(2) and (3)(b) under “Application of the 2007 Protocol” above). 


Definitions: “person” — Art. If:1(e); “State” — Art. I1:1(ji). 


1.T. Technical News: 44 (paid-up capital increase by a ULC; Luxembourg intermedi- 
ary; payments by ULC). 


Technical Explanation [2007 Protocol]: Paragraph 7 addresses situations when 
an item of income, profit or gain is considered not to be paid to or derived by a person 
who is a resident of a Contracting State. The paragraph is divided into two 
subparagraphs. 


Under subparagraph 7(a), an amount of income, profit or gain is considered not to be 
paid to or derived by a person who is a resident of a Contracting State (the residence 
State) if (1) the other Contracting State (the source State) views the person as deriving 
the amount through an entity that is not a resident of the residence State, and (2) by 
reason of the entity not being treated as fiscally, transparent under the laws of the resi- 
dence State, the treatment of the amount under the tax law of the residence State is not 
the’ same’ as its treatment would be if that amount had been derived directly by the 
person. 


For example, assume USCo, a company resident in the United States, is a part owner of 
CanLP, an entity that is considered fiscally transparent for Canadian tax purposes, but 
is not considered fiscally transparent for U.S. tax purposes. CanLP receives a dividend 
from a Canadian company in which it owns stock. Under Canadian tax law USCo is 
viewed as deriving a Canadian-source dividend through CanLP. For U.S. tax purposes, 
CanLP, and not USCo, is viewed as deriving the dividend. Because the treatment of the 
dividend under U.S, tax law in this case is not the same as the treatment under U.S. law 
if USCo derived the dividend directly, subparagraph 7(a) provides that USCo will not 
be considered as having derived the dividend. The result would be the same if CanLP 
were a third-country entity that was viewed by the United States as not fiscally trans- 
parent, but was viewed by Canada as fiscally transparent. Similarly, income from U.S. 
sources received by an entity organized under the laws of the United States that is 
treated for Canadian tax purposes as a corporation and is owned by shareholders who 
are residents of Canada is not considered derived by the shareholders of that U.S. entity 
even if, under U.S. tax law, the entity is ‘treated as fiscally transparent. 


Subparagraph 7(b) provides that an amount of income, profit or gain is not considered 
to be paid to or derived by a person who is a resident of a Contracting State (the resi- 
dence State) where the person is considered under the tax law of the other Contracting 
State (the source State) to have received the amount from an entity that is a resident of 
that other State (the source State), but by reason of the entity being treated as fiscally 
transparent under the laws of the Contracting State of which the person is resident (the 
residence State), the treatment of such amount under the tax law of that State (the resi- 
dence State) is not the same as the treatment would be if that entity. were not treated as 
fiscally transparent under the laws of that State (the residence State). 


That is, under subparagraph 7(b), an amount of income, profit or gain is not considered 
to be paid to or derived by a resident of a Contracting State’(the residence State) if: (1) 
the other Contracting State (the source State) views such person’ as receiving’ the 
amount from an entity resident in the source State; (2) the entity is viewed as fiscally 
transparent under the laws of the residence State; and (3) by reason of the entity being 
treated as fiscally transparent under the laws of the residence State, the treatment of the 
amount received by that person under the’ tax law of the residence State is not the same 
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as its treatment would be if the entity were not treated as fiscally transparent under the 
laws of the residence State. 


For example, assume that USCo, a company resident in the United States is the sole 
owner of CanCo, an entity that is considered under Canadian tax law to be a corpora- 
tion that is resident in Canada but is considered under U.S. tax law to be disregarded as 
an entity separate from its owner. Assume further that USCo is considered under Cana- 
dian tax law to have received a dividend from CanCo. 


In such a case, Canada, the source State, views USCo as receiving income (i.e.,.a divi- 
dend) from a corporation that is a resident of Canada (CanCo), CanCo is yiewed as 
fiscally transparent under the laws of the United States, the residence State, and by 
reason of CanCo being disregarded under U.S.-tax law, the treatment under U.S. tax 
law of the payment is not the same as its treatment would be if the entity were regarded 
as a corporation under U.S. tax law. That is, the payment is disregarded for U.S. tax 
purposes, whereas if U.S. tax law regarded CanCo as a corporation, the payment would 
be treated as a dividend. Therefore, subparagraph 7(b) would apply to provide that the 
income is not considered to be paid to or derived by USCo. 


The same result obtains if, in the above example, USCo is considered under Canadian 
tax law to have received an interest or royalty payment (instead of a-dividend) from 
CanCo. Under U.S. law, because CanCo is disregarded as an entity separate from its 
owner, the payment is disregarded, whereas if CanCo were treated as not fiscally trans- 
parent, the payment would be treated as interest or a royalty, as the case may be. There- 
fore, subparagraph 7(b) would apply to provide that such amount is not considered to 
be paid to or derived by USCo. 


The application of subparagraph 7(b) differs if, in the above example, USCo (as well as 
other persons) are owners of CanCo, a Canadian entity that is considered under Cana- 
dian tax law to be a corporation that is resident in Canada but is considered under U.S. 
tax law to be a partnership (as opposed to being disregarded). Assume that USCo is 
considered under Canadian tax law. to have received a dividend from CanCo. Such 
payment is viewed under Canadian tax law as a dividend, but under U.S. tax law. is 
viewed as a partnership distribution. In such a case, Canada views USCo as receiving 
income (i.e., a dividend) from an entity that is a resident of Canada (CanCo), CanCo is 
viewed as fiscally transparent under the laws of the United States, the residence State, 
and by reason of CanCo being treated as a partnership under U.S. tax law, the treatment 
under U.S. tax law of the payment (as a partnership distribution) is not the same as the 
treatment would be if CanCo were not fiscally transparent under U-S. tax law (as a 
dividend). As a result, subparagraph 7(b) would apply to provide that such amount is 
not considered paid to or derived by the U.S. resident. 


As another example, assume that CanCo, a. company resident in Canada, is the. owner 
of USLP, an entity that is considered under U.S. tax law (by virtue of an election) to be 
a corporation resident in the United States, but that is considered under Canadian tax 
law to be a branch of CanCo. Assume further that CanCo is considered under U.S. tax 
law to have received a dividend from USLP. In this case, the United States views 
CanCo as receiving income (i.e., a dividend) from an entity that is resident in the 
United States (USLP), but by reason of USLP being a branch under Canadian tax law, 
the treatment under Canadian tax law of the payment is not the same as its treatment 
would be if USLP were a company under Canadian tax law. That is, the payment is 
treated as a branch remittance for Canadian tax purposes, whereas if Canadian tax law 
regarded USLP as a.corporation, the payment would be treated as a dividend. There- 
fore, subparagraph 7(b) would apply. to provide that the income is not considered to. be 
paid to or derived by CanCo, The same result would obtain in the case of interest or 
royalties paid by USLP to CanCo. 


Paragraphs 6 and 7 apply to determine whether an amount is considered to be derived 
by (or paid to) a person who is a resident of Canada or the United States. If, as a result 
of paragraph 7, a person is not considered to have derived ‘or received ai amount of 
income, profit or gain, that person shall not be entitled to the benefits of the Convention 
with respect to such amount. Additionally, for purposes of application of the Conven- 
tion by the United States, the treatment of such payments under Code" section 894(c) 
and the regulations thereunder would not be relevant. 


New paragraphs 6 and 7 are not an exception to the saving clause of paragraph 2 of 
Article XXIX (Miscellaneous Rules). Accordingly, subparagraph 7(b) does not prevent 
a Contracting State from taxing an entity that is treated as a resident of that State under 
its tax law. For example, if a U.S. partnership with members who are residents’ of Can- 
ada elects to be taxed as a corporation for U.S. tax purposes, the United States will tax 
that partnership on its worldwide income on a’ net basis, even if Canada views the 
partnership as fiscally transparent. ; 


Interaction of paragraphs 6 and 7 with the determination of “beneficial ownership” 


With respect to payments of income, profits or gain arising in a Contracting State and 
derived directly, by a resident of the other Contracting State (and not through a fiscally 
transparent entity), the term “beneficial owner” is defined under the internal law of the 
country imposing tax (i.e., the source State). Thus, if the payment arising in a,Con- 
tracting State is derived by a resident of the other State who under the laws of the first- 
mentioned State is determined to be a nominee or agent acting on behalf of a person 
that is not a resident of that other State, the payment will not be entitled to the benefits 
of the Convention. However, payments arising in a Contracting State and derived by a 
nominee on behalf of a resident of that other State would be entitled to benefits. These 
limitations are confirmed by paragraph 12 of the Commentary to Article 10 of the 
OECD Model. 


Special rules apply in the case of income, profits or gains derived through a fiscally 
transparent entity, as described in new paragraph 6 of Article IV. Residence State prin- 
ciples determine who derives the income, profits or gains, to assure that the income; 
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profits or gains for which the: source State grants ‘benefits of the Convention will be 
taken into account for tax purposes by a resident of’the residence State. Source: country, 
principles of beneficial ownership apply to determine whether the person who derives 
the income, profits or gains, or another resident of the other Contracting State, is the 
beneficial owner of the income, profits or gains. The source State may conclude that 
the person who derives the income, profits or gains in the residencé State is a mere 
nominee, agent, conduit, etc., for a third country resident and deny benefits of the Con- 
vention. If the person who dotuies the income, profits or gains under paragraph 6 of 
Article IV would not. be, treated under the source State’s principles for, determining 
beneficial ownership as a nominee, agent, custodian, conduit, etc., that person will be 
treated as the beneficial owner of the income, profits or gains for purposes of the 
Convention. 34 


Assume, for instance, that interest arising in the United States'is paid to CanLP, an 
entity established in Canada which is treated as fiscally transparent for Canadian tax 

purposes but is treated as a company for U.S. tax purposes.;CanCo, a company incor- 
porated in Canada, is the sole interest holder in CanLP. Paragraph 6 of Article IV pro- 
vides that CanCo derives the interest. However, if under the laws of the United States 
regarding payments to nominees, agents, custodians and conduits, CanCo is found be a 
nominee, agent, custodian or ‘conduit for a person who is not a ‘resident of Canada, 
CanCo will not be considered the beneficial owner of the interest and will not'be enti- 
tled to the benefits of Article XI with respect to such interest.. The payment.may be 
entitled to benefits, however, if CanCo is found to be a nominee, agent, custodian or 
conduit for a person who is a resident of Canada. 


With respect to Canadian-source i income, profit or gains, beneficial ownership is to be 
determined under Canadian law. For example, assume that LLC, an entity that is 
treated as fiscally transparent for U.S. tax purposes, but as a corporation for Canadian 
tax purposes, is owned by USCo, a U.S. resident company. LLC receives Canadian- 
source income. The question of the beneficial ownership of the income received by 
LLC is determined under Canadian law. If LLC is considered the beneficial owner of 
the income under Canadian law, paragraph 6 shall apply to extend benefits of the Con- 
vention to the income received by LLC to the extent that the Canadian-source income 
is derived by U:S. resident members of LLC. 


Selected Cases [Art. IV]: Lingle v. R., [2010] Lem C. 2443 (TCC); aff'd [2010] 5 
C.T.C. 162 (FCA) (Frequency is a factor in considering habitual abode); 2005 Robert 
Julien Family Delaware Dynasty Trust (Trustee of) v. MNR, [2008] 1 C.T.C. 121 (FC) 
(Minister refused to negotiate residence of trust); Wolf v. R:, [2001] 1-C.T.C. 2172 
(TCC); rev'd [2002]. 3.C.T.C..3- (FCA): (Tiebreaker -rules..applied); Crown: Forest 
Industries Ltd. y.. Canada, [1995] 2 C.T.C. 64 (SCC) (Residence implies, taxability: on. 
world wide income). 


’ Article V— Permanent Establishment 


1. For the purposes of this Convention, the term “permanent es- 
tablishment’’ means a fixed place of business through which the 
business of a resident of a Contracting State is suhadly or partly car- 
ried. on. 


Related Provisions: Reg. 5906(2)(a)(i), soDG RRND THEA definition applies 
for certain purposes; Art. V, ss. 2-10—Extensions to definition of “permanent 
establishment”. 


Selected Cases [Art. V:1]: American Income Life Insurance Co. v. R., [2009] 2, 
C.T.C. 2114 (TCC) (No fixed place of business in Canada where business. was that of 
agents); Knights of Columbus v. R., [2009] 1 C.T.C. 2163 (TCC) (US insurer not carry- 
ing on businéss in Canada through permanent establishment. 


Definitions: “business” — ITCIA 3, ITA 248(1); “resident” — Art. IV. 


1.T.. Technical News: 18 (Dudney case);-25 (e-commerce — whether web site is 
permanent establishment); 33 (permanent establishment — the Dudney case update), 
34 (permanent establishments — Toronto Blue ‘Jays case). 


CRA Audit Manual: 15.6.0: Permanent establishment; 15.11.6: Tax treaties — per- 
manent establishment. 


Technical Explanation [1984]: Paragraph 1 provides that for the purposes of the 
Convention the term “permanent establishment”’ means a fixed place of business 
through which the business of a resident of a Contracting State is wholly or partly 
carried on. Article V does not use the term “enterprise of a Contracting State,” which 
appears in the 1942 Convention. Thus, paragraph 1 avoids introducing an additional 
term into thé'Convention. The omission of the term is not intended to have any impli- 
cations for the interpretation of the 1942 Convention. 


2. The term “permanent establishment” shall include especially: 
. (a) a place of management; . 
(b) a branch; 
(c) an office; 
(d) a factory; 
(e) a workshop; and 


(f) a-mine, an oil or gas well, a quarry or any other place of 
extraction of natural resources. 


Art. V 


Related Provisions: Art. V:3 — Building site or construction Or installation project. 


| Transfer Pricing Memoranda: TPM-08: The Dudney decision: effects on fixed 


base or permanent establishment audits and Reg. 105 treaty-based waiver guidelines. 
CRA Audit ‘Manual: 15.6:0: Permanent establishment. 


Technical Explanation [1984]: Paragraph 2’ provides that the ‘term “permanent 
establishment” includes especially a place of management, a branch, an office; a fac- 


tory, a workshop, and a mine, oil or gas well, quarry, or any other place of extraction of 
natural resources. 


3. A building site or construction or installation project constitutes a 
permanent. establishment if, but. only if, it lasts more, than 12 
months. 


Technical Explanation [1984]: Paragraph 3 adds that a building site or construction 
or installation project constitutes a permanent establishment if and only if it es for 
more than 12 months. 


4. The use of an installation or drilling rig or ship in a Contracting 
State to explore for or exploit natural’resources constitutes a perma- 
nent establishment if, but only if; such use is for more than’ three 
months in any twelve-month period. 


History: Para. 4 amended by 1983 Protocol, art. I. 


Technical Explanation [1984]: Paragraph 4 provides ‘that-a permanent: establish: 
ment exists in.a,Contracting State if the use of an, installation-or drilling rig or drilling 
ship: in. that State. to explore for or-exploit natural. resources lasts for more, than. 3 
months, in any 12 month period, but not if such ‘activity exists fora lesser period of 
time. The competent authorities have entered into an.agreement under the 1942 Con- 
vention setting forth guidelines as-to. certain aspects of Canadian taxation of drilling 
rigs owned. by. U.S. persons that constitute Canadian permanent establishments. The 
agreement will be renewed when this Convention, enters into. force. 


5. A person acting in a Contracting State on behalf of a resident of 
the other Contracting State — other than an agent of an independent 
status to whom paragraph.7 applies — shall be.deemed to be a per- 
manent establishment in the first-mentioned State if such. person 
has, and habitually exercises in that State, an authority to conclude 
contracts in the name of the resident. 


Selected Cases [Art. V:5]: American Income Life Insurance Co. y. R.,, [2009] 2 
C.T.C. 2114 (TCC) (No agent habitually exercising contractual authority; no resident 
in Canada). 


Definitions: “Derson” etfs Ill:1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art. TI: 1(i). 


Technical Explanation [1 984]: Paragraph 5: provides that a person. acting in a 
Contracting State on behalf of a resident of the other Contracting State is deemed to be 
a permanent establishment of the resident if such person has and habitually exercises in 
the first-mentioned State the authority to conclude contracts in the name of the resident. 
This rule ‘does not apply to ‘an agent of independent status, covered by paragraph 7. 
Under the provisions of paragraph 5, a permanent establishment may exist even in the 
absence of a fixed place of business. If, however, the activities of a person described in 
paragraph 5 are limited to the ancillary activities described in paragraph 6, then a per- 


| manent establishment does not exist solely on account of the person’s activities. 


There are a number of minor differences between the provisions of paragraphs 1 
through 5 and the analogous provisions of the 1942 Convention. One. important deyia- 
tion is elimination of the rule of the 1942 Convention which deems a permanent estab- 
lishment to exist in any circumstance where a resident of one State uses substantial 
equipment in the other State for any period of time. The Convention thus generally 
raises the threshold for source basis taxation of activities that involve substantial equip- 
ment (and that do not otherwise constitute'a permanent establishment). Another devia- 
tion of some’significance is elimination of the rule of the 1942 Convention that consid- 
ers a permanent establishment to exist where a resident of one State carries on business 
in the other State through an. agent or employee who has a stock of'merchandise from 
which he regularly fills orders that he receives. The Convention provides that a person 
other than an agent of independent status who is engaged solely in the maintenance of a 
stock of goods or merchandise belonging to a resident of the other State for the purpose 
of storage, display or delivery does not'constitute a permanent establishment. 


6. Notwithstanding the provisions of paragraphs 1, 2, 5 and 9, the 
term “permanent establishment” shall’ be deemed not to include a 
fixed place of business used solely for, or a person referred to in 
paragraph 5. engaged solely in, one or, more of the following 
activities: 


(a) the use of facilities for the purpose of storage, display or de- 
_ livery. of goods or merchandise belonging to the resident; 
(b) the maintenance of a stock of goods or merchandise belong- 
ing to the resident for the purpose of storage, display or delivery; 
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(c) the maintenance of a stock of goods or merchandise belong- 
ing to the resident for the purpose of processing by another 
person, 


(d) the purchase of goods or merchandise, or the collection of 
information, for the resident; and 


(e) advertising, the supply of information, scientific research or 
similar activities which have a preparatory or auxiliary charac- 
ter, for the resident. 


History: Opening words of para. 6 amended by 2007 Protocol, art. 3(1), to substitute 
“paragraphs |, 2, 5, and 9” for “paragraphs 1, 2 and 5,”, effective as of the third taxable 
year that ends after December 15, 2008, but in no event shall it apply to include, in the 
determination of whether an enterprise is deemed to provide services through a perma- 
nent establishment under para. 9 of Art. V (Permanent Establishment) of the Conven- 
tion, any days of presence, services rendered, or gross active business revenues that 
occur or arise prior to January 1, 2010 (see art. 27(2) and (3)(c) under “Application of 
the 2007 Protocol” above), 


Definitions; “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(\). 


Technical Explanation [2007 Protocol]: Article 3 of the Protocol amends Article 
V (Permanent Establishment) of the Convention. Paragraph | of Article 3 of the Proto- 
col adds a reference in Paragraph 6 of Article IV to new paragraph 9 of Article V. 
Paragraph 2 of Article 3 of the Protocol sets forth new paragraphs 9 and 10 of Article 
V, 

Technical Explanation [1984]: Paragraph 6 provides that a fixed place of business 
used solely for, or an employee described in paragraph 5 engaged solely in, certain 
specified activities is not a permanent establishment, notwithstanding the provisions of 
paragraphs 1, 2, and 5, The specified activities are: a) the use of facilities for the pur- 
pose of storage, display, or delivery of goods or merchandise belonging to the resident 
whose business is being carried on; b) the maintenance of a stock of goods or merchan- 
dise belonging to the resident for the purpose of storage, display, or delivery; c) the 
maintenance of a stock of goods or merchandise belonging to the resident for the pur- 
pose of processing by another person; d) the purchase of goods or merchandise, or the 
collection of information, for the resident; and e) advertising, the supply of informa- 
tion, scientific research, or similar activities which have a preparatory or auxiliary char- 
acter, for the resident. Combinations of the specified activities have the same status as 
any one of the activities, Thus, unlike the OECD Model Convention, a combination of 
the activities described in subparagraphs 6(a) through 6(e) need not be of a preparatory 
or auxiliary character (except as required by subparagraph 6(e)) in order to avoid the 
creation of a permanent establishment. The reference in paragraph 6(e) to specific ac- 
tivities does not imply that any other particular activities — for example, the servicing 
of a patent or a know-how contract or the inspection of the implementation of engineer- 
ing plans — do not fall within the scope of paragraph 6(e) provided that, based on the 
facts and circumstances, such activities have a preparatory or auxiliary character. 


7. A resident of a Contracting State shall not be deemed to have a 
permanent establishment in the other Contracting State merely be- 
cause such resident carries on business in that other State through a 
broker, general commission agent or any other agent of an indepen- 
dent status, provided that such persons are acting in the ordinary 
course of their business. 

Definitions: “business” —ITCIA 3, ITA 248(1); “person” — Art. III:1(e), ITCIA 3, 
Interpretation Act 35(1); “resident” — Art. IV. 


Technical Explanation [1984]: Paragraph 7 provides that a resident of a Con- 
tracting State is not deemed to have a permanent establishment in the other Contracting 
State merely because such resident carries on business in the other State through a 
broker, general commission agent, or any other agent of independent status, provided 
that such persons are acting in the ordinary course of their business. 


8. The fact that a company which is a resident of a Contracting 
State controls or is controlled by a company which is a resident of 
the other Contracting State, or which carries on business in that 
other State (whether through a permanent establishment or other- 
wise), shall not constitute either company a permanent establish- 
ment of the other. 

Definitions; “business” —ITCIA 3, ITA 248(1); “company” — Art. II:1(f); “resi- 
dent” — Art, IV, 

Technical Explanation [1984]: Paragraph 8 states that the fact that a company 
which is a resident of one Contracting State controls or is controlled by a company 
which is either a resident of the other Contracting State or which is carrying on a busi- 
ness in the other State, whether through a permanent establishment or otherwise, does 
not automatically render either company a permanent establishment of the other. 


9. Subject to paragraph 3, where an enterprise of a Contracting 
State provides services in the other Contracting State, if that enter- 
prise is found not to have a permanent establishment in that other 
State by virtue of the preceding paragraphs of this Article, that en- 
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terprise shall be deemed to provide those services through a perma- 
nent establishment in that other State if and only if: 


(a) those services are performed in that other State by an indivi- 
dual who is present in that other State for a period or periods 
aggregating 183 days or more in any twelve-month period, and, 
during that period or periods, more than 50 percent of the gross 
active business revenues of the enterprise consists of income de- 
rived from the services performed in that other State by that in- 
dividual; or 


(b) the services are provided in that other State for an aggregate 
of 183 days or more in any twelve-month period with respect to 
the same or connected project for customers who are either re- 
sidents of that other State or who maintain a permanent estab- 
lishment in that other State and the services are provided in re- 
spect of that permanent establishment. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


2. Meaning of connected projects 


For the purposes of applying subparagraph (b) of paragraph 9 of Article V (Per- 
manent Establishment) of the Convention, it is understood that projects shall be 
considered to be connected if they constitute a coherent whole, commercially 
and geographically. 
New para. 9 added (former para. 9 renumbered as para. 10) by 2007 Protocol, art. 3(2), 
effective as of the third taxable year that ends after December 15, 2008, but in no event 
shall it apply to include, in the determination of whether an enterprise is deemed to 
provide services through a permanent establishment under para. 9 of Art. V (Permanent 
Establishment) of the Convention, any days of presence, services rendered, or gross 
active business revenues that occur or arise prior to January 1, 2010 (see art, 27(2) and 
(3)(c) under “Application of the 2007 Protocol” above). 


Definitions: “individual” — ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — 
Art. TI: 1(i). 


1.T. Technical News: 44 (services provided by. . .[3 articles]). 


Technical Explanation [2007 Protocol]: New paragraph 9 provides a special rule 
(subject to the provisions of paragraph 3) for an enterprise of a Contracting State that 
provides services in the other Contracting State, but that does not have a permanent 
establishment by virtue of the preceding paragraphs of the Article. If (and only if) such 
an enterprise meets either of two tests as provided in subparagraphs 9(a) and 9(b), the 
enterprise will be deemed to provide those services through a permanent establishment 
in the other State. 


The first test as provided in subparagraph 9(a) has two parts. First, the services must be 
performed in the other State by an individual who is present in that other State for a 
period or periods aggregating 183 days or more in any twelve-month period. Second, 
during that period or periods, more than 50% of the gross active business revenues of 
the enterprise (including revenue from active business activities unrelated to the provi- 
sion of services) must consist of income derived from the services performed in that 
State by that individual. If the enterprise meets both of these tests, the enterprise will be 
deemed to provide the services through a permanent establishment. This test is em- 
ployed to determine whether an enterprise is deemed to have a permanent establish- 
ment by virtue of the presence of a single individual (i.e., a natural person). 


For the purposes of subparagraph 9(a), the term “gross active business revenues” shall 
mean the gross revenues attributable to active business activities that the enterprise has 
charged or should charge for its active business activities, regardless of when the actual 
billing will occur or of domestic law rules concerning when such revenues should be 
taken into account for tax purposes. Such active business activities are not restricted to 
the activities related to the provision of services. However, the term does not include 
income from passive investment activities. 


As an example of the application of subparagraph 9(a), assume that Mr. X, an indivi- 
dual resident in the United States, is one of the two shareholders and employees of 
USCo, a company resident in the United States that provides engineering services. Dur- 
ing the 12-month period beginning December 20 of Year 1 and ending December 19 of 
Year 2, Mr. X is present in Canada for periods totaling 190 days, and during those 
periods, 70% of all of the gross active business revenues of USCo attributable to busi- 
ness activities are derived from the services that Mr. X performs in Canada. Because 
both of the criteria of subparagraph 9(a) are satisfied, USCo will be deemed to have a 
permanent establishment in Canada by virtue of that subparagraph. 


The second test as provided in subparagraph 9(b) provides that an enterprise will have 
a permanent establishment if the services are provided in the other State for an aggre- 
gate of 183 days or more in any twelve-month period with respect to the same or con- 
nected projects for customers who either are residents of the other State or maintain a 
permanent establishment in the other State with respect to which the services are pro- 
vided. The various conditions that have to be satisfied in order for subparagraph 9(b) to 
have application are described in detail below. 


In addition to meeting the 183-day threshold, the services must be provided for custom- 
ers who either are residents of the other State or maintain a permanent establishment in 
that State. The intent of this requirement is to reinforce the concept that unless there is 
a customer in the other State, such enterprise will not be deemed as participating suffi- 
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ciently inthe economic life of that other State to warrant being deemed to have a per- 
manent establishment. 


Assume for example, that CanCo, a Canadian company, wishes to acquire USCo, a 
company in the United States. In preparation for the acquisition, CanCo hires Canlaw, 
a Canadian law firm, to conduct a due diligence evaluation of USCo’s legal and finan- 
cial standing in the United States. Canlaw sends a staff attorney to the United States to 
perform the due diligence analysis of USCo, That attorney is present and working in 
the United States for greater than 183 days, If the remuneration paid to Canlaw for the 
attorney’s services does not constitute more than 50% of Canlaw’s gross active busi- 
ness revenues for the period during which the attorney is present in the United States, 
Canlaw will not be deemed to provide the services through a permanent establishment 
in the United States by virtue of subparagraph 9(a). Additionally, because the services 
are being provided for a customer (CanCo) who neither is a resident of the United 
States nor maintains a permanent establishment in the United States to which the ser- 
vices are provided, Canlaw will also not have a permanent establishment in the United 
States by virtue of subparagraph 9(b). 


Paragraph 9 applies only to the provision of services, and only to services provided by 
an enterprise’ to third parties. Thus, the provision does not have the effect of deeming 
an enterprise to have a permanent establishment merely because services are provided 
to that enterprise. Paragraph 9 only applies to services that are performed or provided 
by an enterprise of a Contracting State within the other Contracting State. It is therefore 
not sufficient that the relevant services be merely furnished to.a resident of the other 
Contracting State. Where, for example; an enterprise provides customer support or 
other services by telephone or computer to customers located in the other State, those 
would not be covered by paragraph 9 because they are not performed or provided by 
that enterprise within the other State. Another example would be that of an architect 
who is hired to design blueprints for the construction of a building in the other State. 
As part of.completing the project, the architect must make site visits to that other State, 
and his days of presence there would be counted for purposes of determining whether 
the 183-day threshold is satisfied. However, the days that the architect spends’ working 
on the blueprint in his home office shall not count for purposes of the 183-day thresh- 
old, because the architect is not performing or providing those services within the other 
State. 


For purposes. of determining whether the time threshold has been met, subparagraph 
9(b) permits the aggregation of ‘services that are provided with respect to connected 
projects. Paragraph 2 of the General Note provides that for purposes of subparagraph 
9(b), projécts shall be considered to be connected if they constitute a coherent whole, 
commercially and geographically. The determination of whether projects are connected 
should be determined from the point of view of the enterprise (not that of the cus- 
tomer), and will depend on the facts and circumstances of each case. In determining the 
existence of commercial coherence, factors that would be relevant include: 1) whether 
the projects would, in the absence of tax planning considerations, have been concluded 
pursuant to a single contract; 2) whether the nature of the work involved under differ- 
ent projects is the same; and 3) whether the same individuals are providing the services 
under the different projects. Whether the work provided is covered by one or multiple 
contracts may be relevant, but not determinative, in finding that projects are commer- 
cially coherent. 


The aggregation rule addresses, for example, potentially abusive situations in which 
work has been artificially divided into separate components in order to avoid meeting 
the 183-day threshold. Assume for example, that a technology consultant has been 
hired to install a new computer system for a company in the other country. The work 
will take ten months.to complete, However, the consultant purports to divide the work 
into two five-month projects with the intention of circumventing ‘the rule in subpara- 
graph 9(b). In such case, even if the two projects were considered separate, they will be 
considered to be commercially coherent. Accordingly, subject to the additional require- 
ment of geographic coherence, the two projects could be considered to be connected, 
and could therefore be aggregated for purposes of subparagraph 9(b). In contrast, as- 
sume that the technology consultant is contracted to install a particular computer sys- 
tem for a company, and is also hired by that same company, pursuant to a separate 
contract, to train its employees on the use of another computer software that is unre- 
lated to the first system. In this second case, even though the contracts are both con- 
cluded between the same two parties, there is no commercial-coherence to: the two 
projects, and the time spent fulfilling the two contracts may not be aggregated for pur- 
poses of subparagraph 9(b). Another example of projects that do not have: commercial 
coherence would be the case of a law firm which, as one project provides tax advice to 
a customer! from one portion of its staff, and as another project provides trade advice 
from’ another portion of its staff, both to the same customer. 


Additionally, projects, in order to be considered connected, must also constitute a geo- 
graphic whole. An example of projects that lack geographic coherence would be a case 
in which:a consultant is hired to execute separate auditing projects at different branches 
of a bank located in different cities pursuant to a single contract. In such an example, 
while the consultant’s projects are commercially coherent, they are not geographically 
coherent and accordingly the services provided in the’ various. branches shall not be 
aggregated for purposes of applying subparagraph 9(b). The services provided in each 
branch should be considered separately for purposes of subparagraph 9(b). 


The method of counting days for purposes of subparagraph 9(a) differs slightly from 
the method for subparagraph 9(b). Subparagraph 9(a) refers to days in which an indivi- 
dual is present in the other country. Accordingly, physical presence during a day is 
sufficient. In contrast, subparagraph 9(b) refers to days during which services are pro- 
vided by the enterprise in the other country. Accordingly, non-working days such as 
weekends or holidays would not count for purposes of subparagraph 9(b), as long as no 
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services are actually being provided while in the other country on those days. For the 
purposes of both subparagraphs, even if the enterprise sends many individuals simulta- 
neously to the other country to provide services, their collective presence during one 
calendar day will count for only one day of the enterprise’s presence in the other coun- 
try. For instance, if an enterprise sends 20 employees to the other country to provide 
services to a client in the other country for 10 days, the enterprise will be considered 
present in the other country only for 10 days, not 200 days (20 employees x 10 days). 


By deeming the enterprise to provide services through a permanent establishment in the 
other Contracting State, paragraph 9 allows the application of Article VII (Business 
Profits), and accordingly, the taxation of the services shall be on a net-basis. Such taxa- 
tion is also limited to the profits attributable to the activities carried on in performing 
the relevant services. It will be important to ensure that only the profits properly attrib- 
utable to the functions performed and risks assumed by provision of the services will 
be attributed to the deemed permanent establishment. 


In addition to new paragraph 9, Article 3 of the Protocol amends paragraph 6 of Article 
V of the Convention to include'a reference to paragraph 9. Therefore, in no case will 
paragraph 9 apply to deem services to be provided through a permanent establishment 
if the services are limited to those mentioned in paragraph 6 which, if performed 
through a fixed place of business, would not make the fixed place of business a perma- 
nent establishment under the provisions of that paragraph. 


The competent authorities are encouraged to consider adopting rules to reduce the. po- 
tential for excess withholding or estimated tax payments with respect to employee 
wages that may result from the application of this paragraph. Further, because para- 
graph 6 of Article V applies notwithstanding paragraph 9, days spent on preparatory or 
auxiliary activities shall not be taken into account for purposes of applying subpara- 
graph 9(b). 


10. For the purposes of the Convention, the provisions of this Arti- 
cle shall be applied in determining whether any person has a perma- 
nent establishment in any State. 


History: Para. 9 renumbered as para. 10 by 2007 Protocol, art. 3(2), generally effec- 
tive with respect to taxable years beginning after 2008 (see art. 27(2) under “Applica- 
tion of the 2007 Protocol” above). 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art. TII:1(). 

Technical Explanation [2007 Protocol]: Paragraph 2 of Article 3 of the Protocol 
also sets, forth new. paragraph 10 of Article V. The provisions of new paragraph 10 are 
identical to paragraph 9 of Article Y. as it existed prior to the Protocol. New paragraph 
10, provides that the provisions of Article V shall be applied in determining whether 
any person has a permanent establishment in any State. 


Technical Explanation [1984]: Paragraph 9 [now 10—ed.] provides that, for 
purposes of the Convention, the provisions’ of Article V apply in determining whether 
any person has a permanent establishment in any State. Thus, these provisions would 
determine whether a person other than a resident of Canada or the United States has a 
permanent establishment in Canada or the United States, and whether a person resident 
in Canada or the United States has a permanent establishment in a third State. 


Related Provisions [Art. V]: ITCIA 4 — Permanent establishment in Canada. 


Selected Cases [Art. V]: Dudney v. R., [2000] 2 C.T.C. 56 (FCA); aff’g [1999] 1 
C.T.C. 2267 (TCC) (Taxpayer had no “fixed base”). 


Interpretation Bulletins [Art. V]: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


Article Vi — Income from Real Property 


1. Income derived by a resident of a Contracting State from real 
property (including income from agriculture, forestry or other natu- 
ral resources) situated in the other Contracting State may be taxed 
in that other State, 

Definitions: “real property” — Art. VI:2, ITCIA 5; “resident” — Art. IV; “State” — 
Art. III:1@). 

CRA Audit Manual: 15.11.7: Tax treaties — income from real property. 


Technical Explanation [1984]: Paragraph 1 provides that income derived by a 
resident of a Contracting State from real property situated in the other Contracting State 
may be taxed by that other State. Income from real property includes, for purposes of 
Article VI, income from agriculture, forestry or other natural resources. Also, while 
“«ncome derived ... from real property” includes income from rights such as an overrid- 
ing royalty or a net profits interest in a natural resource, it does not include income in 
the form of rights to explore for or exploit natural resources which a party receives as 
compensation for services (e.g., exploration services); the latter income is subject to the 
provisions of Article VII (Business Profits), XIV (Independent Personal Services), or 
XV (Dependent Personal Services), as the case may be. As provided by paragraph 3, 
paragraph 1 applies to income derived from the direct use, letting or use in any other 
form of real property and to income from the alienation of such property. 


2. For the purposes of this Convention, the term “real, property” 
shall have the meaning which it has under the taxation laws of the 
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Art. VI 


Contracting State in which the property in question is situated and 
shall include any option or similar right in respect thereof. The term 
shall in any case include usufruct of real property, rights to explore 
for or to exploit mineral deposits, sources and other natural re- 
sources and rights to amounts computed by reference to the amount 
or value of production from such resources; ships and aircraft shall 
not be regarded as real property. 


Related Provisions: ITCIA 5 — Definition of “immovable property” and “real 
property”. 

Definitions: “mineral”, “property” —ITCIA 3, ITA 248(1); “usufruct’” — Quebec 
Civil Code art. 1120-1171. 


Technical Explanation [1984]: Generally speaking, the term “real property” has the 
meaning which it has under the taxation laws of the Contracting State in which the 
property in question is situated, in accordance with paragraph 2. In any case, the term 
includes any option or similar right in respect of real property, the usufruct of real 
property, and rights to explore for or to exploit mineral deposits, sources, and other 
natural resources. The reference to “rights to explore for or to exploit mineral deposits, 
sources and other natural resources” includes rights generating either variable (e.g., 
computed by reference to the amount of value or production) or fixed payments. The 
term “real property” does not include ships and aircraft. 


3. The provisions of paragraph | shall apply to income derived from 
the direct use, letting or use in any other form of real property and 
to income from the alienation of such property. 


Definitions: “property” — ITCIA 3, ITA 248(1); “real property” — Art. VI:2, ITCIA 
5. 


Technical Explanation [1984]: Unlike Article XIII A of the 1942 Convention, 
Article VI does not contain an election to allow a resident of a Contracting State to 
compute tax on income from real property situated in the other State on a net basis. 
Both the Internal Revenue Code and the Income Tax Act of Canada generally allow for 
net basis taxation with respect to real estate rental income, although Canada does not 
permit such an election for natural resource royalties. Also, unlike the 1942 Convention 
which in Article XI imposes a 15% limitation on the source basis taxation of rental or 
royalty income from real property, Article VI of the Convention allows a Contracting 
State to impose tax on such income under its internal law. In Canada the rate of tax on 
resource royalties is 25% of the gross amount of the royalty, if the income is not attrib- 
utable to a business carried on in Canada. In an exchange of notes to the Protocol, the 
United States and Canada agreed to resume negotiations, upon request by either coun- 
try, to provide an appropriate limit on taxation in the State of source if either country 
subsequently increases its statutory tax rate now applicable to such royalties (25% in 
the case of Canada and 30% in the case.of the United States). 


History: Article VI amended by 1983 Protocol, art. III. 


Interpretation Bulletins [Art. Vi]: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


Article Vil— Business Profits 


1. The business profits of a resident of a Contracting State shall be 
taxable only in that State unless the resident carries on business in 
the other Contracting State through a permanent establishment situ- 
ated therein. If the resident carries on, or has carried on, business as 
aforesaid, the business profits of the resident may be taxed in the 
other State but only so much of them as is attributable to that per- 
manent establishment. 


Related Provisions: ITA 248(1)‘treaty-protected business” — Business. not subject 
to Canadian tax because of treaty; Art. VY — Permanent establishment. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention’, states: 


9. With reference to Article VII (Business Profits) 


It is understood that the business profits to be attributed to a permanent establish- 
ment shall include only the profits derived from the assets used, risks assumed 
and activities performed by the permanent establishment. The principles of the 
OECD Transfer Pricing Guidelines shall apply for purposes of determining the 
profits attributable to a permanent establishment, taking into account the differ- 
ent economic and legal circumstances of a single entity. Accordingly, any of the 
methods described therein as acceptable methods for determining an arm’s 
length result may be used to determine the income of a permanent establishment 
so long as those methods are applied in accordance with the Guidelines. In par- 
ticular, in determining the amount of attributable profits, the permanent estab- 
lishment shall be treated as having the same amount of capital that it would need 
to support its activities if it were a distinct and separate enterprise engaged in the 
same or similar activities. With respect to financial institutions other than insur- 
ance companies, a Contracting State may determine the amount of capital to be 
attributed to a permanent establishment by allocating the institution’s total equity 
between its various offices on the basis of the proportion of the financial institu- 
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tion’s risk-weighted assets attributable to each of them. In the case of an insur- 
ance company, there shall be attributed to a permanent establishment not only 
premiums earned through the permanent establishment, but that portion of the 
insurance company’s overall investment income from reserves and surplus that 
supports the risks assumed by the permanent establishment. 


Definitions: “business” — ITCIA 3, ITA 248(1); “permanent establishment” — Art. 
V:1; “resident” — Art. IV; “State” — Art. III: 1(1). 


1.T. Technical News: 18 (Dudney case); 25 (e-commerce). 
CRA Audit Manual: 15.11.8: Tax treaties — business profits. 


Technical Explanation [1984]: Paragraph | provides that business profits of a 
resident of a Contracting State are taxable only in that State unless the resident carries 
on business in the other Contracting State through a permanent establishment situated 
in that other State. If the resident carries on, or has carried on, business through such a 
permanent establishment, the other State may tax such business profits but only so 
much of them as are attributable to the permanent establishment. The reference to a 
prior permanent establishment (“or has carried on’) makes clear that a Contracting 
State in which a permanent establishment existed has the right to tax the business prof- 
its attributable to that permanent establishment, even if there is a delay in the receipt or 
accrual of such profits until after the permanent establishment has been terminated. 


Any business profits received or accrued in taxable years in which the Convention has 
effect, in accordance with Article XXX (Entry Into Force), which’are attributable to a 
permanent establishment that was previously terminated are subject to tax in the Con- 
tracting State in which such permanent establishment existed under the provisions of 
Article VII. 


2. Subject to the provisions of paragraph 3, where a resident of a 
Contracting State carries on, or has carried on, business in the other 
Contracting State through a permanent establishment situated 
therein, there shall in each Contracting State be attributed to that 
permanent establishment the business profits which it might be ex- 
pected to make if it were a distinct and separate person engaged in 
the same or similar activities under the same or similar conditions 
and dealing wholly independently with the resident and with any 
other person related to the resident (within the meaning of para- 
graph 2 of Article IX (Related Persons)). 


History: 2007 Protocol Annex B: (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention’, states: 


5. Former permanent establishments and fixed bases 


It is understood that the modifications of paragraph 2 of Article VII (Business 
Profits), paragraph 4 of Article X (Dividends), paragraph 3 of Article XI (Inter- 
est) and paragraph 5 of Article XII (Royalties) of the Convention to refer to 
business having formerly been carried on through a permanent establishment 
confirm the negotiators’ shared understanding of the meaning of the existing 
provisions, and thus are clarifying only. 


Para. 2 amended to add “, or has carried on,” by 2007 Protocol, art. 4, generally effec- 
tive with respect to taxable years beginning after 2008 (see art. 27(2) under “Applica- 
tion of the 2007, Protocol” above). 


Definitions: “permanent establishment’ — Art. V:1; “person” — Art: IlI:1(e); ITCIA 
3, Interpretation Act 35(1); “resident” — Art. IV. 


CRA Audit Manual: 15.11.8: Tax treaties — business profits. 


Technical Explanation [2007 Protocol]: Article 4 of the Protocol replaces. para- 
graph 2 of Article VII (Business Profits). 


New paragraph 2 provides that where a resident of either Canada or the United States 
carries on (or has carried on) business in the other Contracting State through a perma- 
nent establishment in that other State, both Canada and the United States shall attribute 
to permanent establishments in their respective states those business profits which the 
permanent establishment might be expected to make if it were a distinct and separate 
person engaged in the same or similar activities under the same or similar conditions 
and dealing wholly independently with the resident and with any other person related to 
the resident. The term “related to the resident” is to be interpreted in accordance with 
paragraph 2 of Article IX (Related Persons). The reference to other related persons is 
intended to make clear that the test of paragraph 2 is not restricted to independence 
between a permanent establishment and a home office. 


New paragraph 2 is substantially similar to paragraph 2 as it existed before the Proto- 
col. However, in addition to the reference to a resident of a Contracting State who 
“carries on’ business in the other Contracting State, the Protocol incorporates into the 
Convention the rule of Code section 864(c)(6) by adding “‘or has carried'on’”’ to address 
circumstances where, as a result of timing, income may be attributable to a permanent 
establishment that no longer exists in one of the Contracting States. In such cases, the 
income is properly within the scope of Article VII. Conforming changes are also made 
in the Protocol to Articles X (Dividends), XI (Interest), and XII (Royalties) of the Con- 
vention where Article VII would apply. As is explained in paragraph 5 of the General 
Note, these revisions to the Convention are only intended to clarify the application of 
the existing provisions of the Convention. 


The following example illustrates the application of paragraph 2. Assume a company 
that is a resident of Canada and that maintains a permanent establishment in the United 
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Art. VII — Business Profits 


States winds up the permanent establishment’s business and:sells the permanent estab- 
lishment’s inventory and assets to a U.S. buyer at the end of year 1 in exchange for an 
installment obligation payable in full at the end of year 3. Despite the fact that the 
company has no permanent establishment in the United States in year 3, the United 
States may tax the deferred income payment recognized by the’ company in year 3. 


The “attributable to” concept of paragraph 2 provides an alternative to the analogous 
but somewhat different “effectively connected” concept in Code section 864(c). De- 
pending on the circumstances, the amount of income: “attributable to” a permanent es- 
tablishment under Article VII may be greater or less than the amount of income that 
would be treated as “effectively connected” to a U.S. trade or business. under Code 
section 864. In particular, in the case of financial institutions, the use.of internal deal- 
ings to allocate income within an enterprise may produce results under Article VII that 
are significantly different than the results under the effectively connected income rules. 
For example, income from interbranch notional principal contracts may be taken into 
account under Article VII, notwithstanding that such transactions may be ignored for 
purposes of U.S. domestic law. A taxpayer may use the treaty to reduce its taxable 
income, but may not use both treaty and Code rules where doing so would thwart the 
intent of either set'of rules. See Rev. Rul! 84-17, 1984-1 C.B: 308. 


The profits attributable to a permanent establishment may be from sources within or 
without a Contracting State. However, as stated in the General Note, the business prof- 
its attributable to a permanent establishment include only those profits derived from the 
assets used, risks assumed, and activities performed by the permanent establishment. 


The language of paragraph 2, when combined with paragraph 3 dealing with the allow- 
ance of deductions for expenses incurred for the purposes of earning the profits, incor= 
porates the arm’s length standard for purposes of determining the profits attributable to 
a permanent establishment. The United States and Canada generally interpret the arm’s 
length, ‘standard in a manner consistent with the OECD Transfer Pricing Guidelines. 


Paragraph 9 of the Genetal Note confirms that the arm’s length method of paragraphs 2 
and 3 consists of applying the OECD Transfer Pricing Guidelines, but taking into ac- 
count the different economic and legal circumstances of a single legal entity (as op- 
posed to separate but associated enterprises). Thus, any of the methods used in the 
Transfer Pricing Guidelines, including profits methods, may be used as appropriate and 
in accordance with the Transfer Pricing Guidelines.. However, the use of the Transfer 
Pricing Guidelines applies only for purposes of attributing profits within the legal en- 
tity. It does not create legal obligations or other tax consequences that would result 
from transactions having’ independent legal significance. Thus, the Contracting States 
agree that the notional payments used to compute the profits that are attributable to a 
permanent establishment will not be taxed as if they were actual payments. for purposes 
of other taxing provisions of the Convention, for example, for purposes of taxing a 
notional royalty under Article XII (Royalties). 


One example of the different circumstances of a single legal entity is that an entity that 
operates through branches rather than separate subsidiaries generally will have lower 
capital requirements because all of the assets of the entity are available to support all of 
the entity’s liabilities (with some exceptions attributable to local regulatory restric- 
tions). This is the reason that most commercial banks and some insurance companies 
operate through branches rather than subsidiaries. The benefit that comes from such 
lower capital costs must be allocated among the branches in an appropriate: manner. 
This issue does not arise in the case of an enterprise that operates through separate 
entities, since each entity will have to be separately capitalized or will have to compen- 
sate another entity for providing capital (usually through a guarantee). 


Under U.S. domestic regulations, internal “transactions” generally are not recognized 
because they do not have legal significance. In contrast, the rule provided by the Gen- 
eral Note is that such internal dealings may be used to attribute income to a permanent 
establishment in cases where the dealings accurately reflect the allocation of risk within 
the enterprise. One example is that of global trading in securities. In many cases, banks 
use internal swap transactions to transfer risk from one branch to a central location 
where traders have the expertise to manage that particular type of risk. Under para- 
graph 2 as set forth in the Protocol, such a bank may also use such swap transactions as 
a means of attributing income between the branches, if use of that method is the “best 
method” within the meaning of regulation section 1.482-1(c). The books of a branch 
will not be respected, however, when the results are inconsistent with a functional anal- 
ysis. So, for example, income froma transaction that is booked in a particular branch 
(or home office) will not be treated as attributable to that location if the sales and risk 
management functions that generate the income are performed in another location. 


The understanding in the General Note also affects the interpretation of paragraph 3 of 
Article VII. Paragraph 3 provides that in determining the business profits of a perma- 
nent establishment, deductions shall be allowed for the expenses incurred for the pur- 
poses of the permanent establishment, ensuring that business profits will be taxed on a 
net basis. This rule is not limited to expenses incurred exclusively for the-purposes of 
the permanent establishment, but includes expenses incurred for the purposes of the 
enterprise as. a whole, or that part of the enterprise that includes the permanent estab- 
lishment. Deductions are to be allowed regardless of which accounting unit of the en- 
terprise books the expenses, so long as they are incurred for the purposes of the perma- 
nent establishment. For example, a portion of the interest expense recorded on the 
books of the home office in one State may be deducted by a permanent establishment 
in the other, The amount of the expense that must be allowed as a deduction 1s deter- 
mined by applying the arm’s length principle. 

As noted aboye, paragraph 9 of the General Note provides that the OECD Transfer 
Pricing Guidelines apply, by analogy, in determining the profits attributable to a per- 
manent establishment. Accordingly, a permanent establishment may deduct payments 
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made to its head office or another branch in compensation for services performed for 
the benefit of the branch. The method to be used in calculating that amount will depend 
on the terms of the arrangements between the branches and head office. For example, 
the enterprise could have a policy, expressed in writing, under which each business unit 
could use the services of lawyers employed by the head office. At the end of each year, 
the costs of employing the lawyers would be charged to each business unit according to 
the amount of services used by that business unit during the year. Since this has the 
characteristics of a cost-sharing arrangement and the allocation of costs is based on the 
benefits received by each business unit, such a cost allocation would be an acceptable 
means of determining a permanent establishment’s deduction for legal expenses. Alter- 
natively, the head office could agree to employ lawyers at its own risk, and to charge 
an arm’s length price for legal services performed for a particular business unit, If the 
lawyers were under-utilized, and the “fees” received from the business units were less 
than the cost of employing the lawyers, then the head office would bear the excess cost. 
If the “fees” exceeded the cost of employing the lawyers, then the head office would 
keep the excess to compensate it for assuming the risk of employing the lawyers. If the 
enterprise acted in accordance with this agreement, this method would be an acceptable 
alternative method for calculating a permanent establishment’s deduction for legal 
expenses. } 


The General Note also makes clear that a permanent establishment cannot be funded 
entirely with debt, but must have sufficient capital to carry on its activities as if it were 
a distinct and separate enterprise. To the’ extent that the permanent establishment has 
not been attributed capital for profit attribution purposes, a Contracting State may attri- 
bute such capital to the permanent establishment, in accordance with the arm’s length 
principle, and deny an interest deduction to the extent necessary to reflect that capital 
attribution. The method prescribed byU.S: domestic law for making this attribution’is 
found in Treas. Reg. section '1.882-5. Both section 1.882-5 and the method prescribed 
in the General Note start from the premise that all of the capital of the enterprise sup- 
ports all of the assets and risks of the enterprise, and therefore the entire capital of the 
enterprise must be allocated to its various businesses and offices. 


However, section 1.882-5 does not. take into account the fact that some assets. create 
more risk for the enterprise than do other assets. An independent enterprise would need 
less capital to support a perfectly-hedged U.S. Treasury security than it would need to 
support an equity security or other asset with significant market and/or credit risk. Ac- 
cordingly, in some cases section 1.882-5 would require a taxpayer to allocate more 
capital ‘to the United States, and therefore would reduce the taxpayer’s interest deduc- 
tion more, than is appropriate. To address these cases, the General Note allows a tax- 
payer to apply a more flexible approach that takes into ‘account the relative risk of its 
assets in the various jurisdictions in which it does business, In particular, in the case of 
financial institutions other than insurance companies, the amount of capital attributable 
to a permanent establishment is determined by allocating the institution’s total equity 
between its various offices on the basis of the proportion of the financial institution’ s 
tisk- weighted assets attributable to each of them. This recognizes the fact that financial 
institutions are in many cases required. to risk-weight their assets for regulatory pur- 
poses and, in other cases, will do so for business;reasons even if not required to: do so 
by regulators. However, risk-weighting is more complicated than the method pre- 
scribed by section 1.882-5. Accordingly, to ease this administrative burden, taxpayers 
may choose to apply the principles of Treas. Reg. section 1.882-5(c) to determine the 
amount of capital allocable to its U.S. permanent establishment, in lieu of determining 
its allocable capital under the risk-weighted capital allocation method provided by the 
General Note, even if it’‘has otherwise chosen the principles of Article VII rather than 
the effectively connected income rules of U.S. domestic law. It is understood that this 
election is not binding for purposes of Canadian taxation unless the result is in accor- 
dance with the arm’s length principle. 


As noted in the Convention, nothing in paragraph 3 requires a Contracting State to 
allow the deduction of any expenditure which, by reason of its nature, is not generally 
allowed as a deduction under the tax laws in that State. 


Technical Explanation [1984]: Paragraph 2 provides that where a resident of either 
Canada or the United States carries on business in the other Contracting State through a 
permanent establishment in that other State, both Canada and. the, United States, shall 
attribute to that permanent establishment business profits which the permanent estab- 
lishment might be expected to make if it were a distinct and separate person engaged in 
the same or similar activities under the same or similar-conditions and dealing wholly 
independently with the resident and with any otherperson related to the resident. The 
term “related to the resident” is to be interpreted in accordance ‘with paragraph 2 of 
Article IX (Related Persons). The reference-to other related persons is intended to make 
clear that the test of paragraph 2 is not restricted to independence between a permanent 
establishment and a home office. ; 


3. In determining the business profits of a permanent establishment, 
there shall be allowed as deductions expenses which are incurred 
for the purposes of the permanent establishment, including execu- 
tive and general administrative expenses so incurred, whether in the 
State in which the permanent establishment is situated or elsewhere. 
Nothing in this paragraph shall require a Contracting State to allow 
the deduction of any expenditure which, by reason of its nature, is 
not generally allowed as a deduction under the taxation laws of that 
State. 


Definitions: “permanent establishment” — Art. V:1; “State” — Art. T:1 (i). 
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Art. VII 


1.T. Technical News: 18 (Cudd Pressure case). 


Technical Explanation [1984]: Paragraph 3 provides that, in determining business 
profits of a permanent establishment, there are to be allowed as deductions those ex- 
penses which are incurred for the purposes of the permanent establishment, including 
executive and administrative expenses, whether incurred in the State in which the per- 
manent establishment is situated or in any other State. However, nothing in the para- 
graph requires Canada or the United States to allow a deduction for any expenditure 
which would not generally be allowed as a deduction under its taxation laws. The lan- 
guage of this provision differs from that of paragraph 1 of Article III of the 1942 Con- 
vention, which states that in the determination of net industrial and commercial profits 
of a permanent establishment there shall be allowed as deductions “all expenses, wher- 
ever incurred” as long as such expenses are reasonably allocable to the permanent es- 
tablishment. Paragraph 3 of Article VII of the Convention is not intended to have any 
implications for interpretation of the 1942 Convention, but is intended to assure that 
under the Convention deductions are allowed by a Contracting State which are gener- 
ally allowable by that State. 


4. No business profits shall be attributed to a permanent establish- 
ment of a resident of a Contracting State by reason of the use 
thereof for either the mere purchase of goods or merchandise or the 
mere provision of executive, managerial or administrative facilities 
or services for such resident. 


Definitions: “permanent establishment” — Art. V:1; “resident” — Art. IV. 


Technical Explanation [1984]: Paragraph 4 provides that no business profits are to 
be attributed to a permanent establishment of a resident of a Contracting State by rea- 
son of the use of the permanent establishment for merely purchasing goods or merchan- 
dise or merely providing executive, managerial, or administrative facilities or services 
for the resident. Thus, if a company resident in a Contracting State has a permanent 
establishment in the other State, and uses the permanent establishment for the mere 
performance of stewardship or other managerial services carried on for the benefit of 
the resident, this activity will not result in profits being attributed to the permanent 
establishment. 


5. For the purposes of the preceding paragraphs, the business profits 
to be attributed to a permanent establishment shall be determined by 
the same method year by year unless there is good and sufficient 
reason to the contrary. 


Definitions: “permanent establishment” — Art. V:1. 


Technical Explanation [1984]: Paragraph 5 provides that business profits are to be 
attributed to a permanent establishment by the same method in every taxable period 
unless there is good and sufficient reason to change such method. In the United States, 
such a change may be a change in accounting method requiring the approval of the 
Internal Revenue Service. 


6. Where business profits include items of income which are dealt 
with separately in other Articles of this Convention, then the provi- 
sions of those Articles shall not be affected by the provisions of this 
Article. 


Technical Explanation [1984]: Paragraph 6 explains the relationship between the 
provisions of Article VII and other provisions of the Convention. Where business prof- 
its include items of income which are dealt with separately in other Articles of the 
Convention, those other Articles are controlling. 


7. For the purposes of the Convention, the business profits attributa- 
ble to a permanent establishment shall include only those profits 
derived from the assets or activities of the permanent establishment. 


Definitions: “permanent establishment” — Art. V:1. 


Technical Explanation [1984]: Paragraph 7 provides a definition for the term 
“attributable to.” Profits “attributable to” a permanent establishment are those derived 
from the assets or activities of the permanent establishment. Paragraph 7 does not pre- 
clude Canada or the United States from using appropriate domestic tax law rules of 
attribution. The “attributable to” definition does not, for example, preclude a taxpayer 
from using the rules of section 1.864-4(c)(5) of the Treasury Regulations to assure for 
U.S. tax purposes that interest arising in the United States is attributable to a permanent 
establishment in the United States. (Interest arising outside the United States is attribu- 
table to a permanent establishment in the United States based on the principles of Reg- 
ulations sections 1.864-5 and 1.864-6 and Revenue Ruling 75-253, 1975-2 C.B. 203.) 
Income that would be taxable under the Code and that is “attributable to” a permanent 
establishment under paragraph 7 is taxable pursuant to Article VII, however, even if 
such income might under the Code be treated as fixed or determinable annual or peri- 
odical gains or income not effectively connected with the conduct of a trade or business 
within the United States. The “attributable to” definition means that the limited “force- 
of-attraction” rule of Code section 864(c)(3) does not apply for U.S. tax purposes under 
the Convention. 


Selected Cases [Art. VII]: Sumner v. R., [2000] 2 C.T.C. 2359 (TCC) (Performer’s 
“loan-out” company subject to Canadian tax). 


Canada—U.S. Tax Convention 


Article Vill — Transportation 


1. Notwithstanding the provisions of Articles VII (Business Profits), 
XII (Royalties) and XIII (Gains), profits derived by a resident of a 
Contracting State from the operation of ships or aircraft in interna- 
tional traffic, and gains derived by a resident of a Contracting State 
from the alienation of ships, aircraft or containers (including trailers 
and related equipment for the transport of containers) used princi- 
pally in international traffic, shall be exempt from tax in the other 
Contracting State. 


Related Provisions: Art. III:1(h)—— Meaning of “international traffic’; ITA 
81(1)(c) — Exemption for income from ship or aircraft in international traffic. 


History: Para. 1 amended by 1983 Protocol, art. IV. 
Definitions: “international traffic’ — Art. III:1(h); “resident” — Art. IV. 


Technical Explanation [1984]: Paragraph 1 provides that profits derived by a 
resident of a Contracting State from the operation of ships or aircraft in international 
traffic are exempt from tax in the other Contracting State, even if, under Article VII 
(Business Profits), such profits are attributable to a permanent establishment. Paragraph 
1 also provides that gains derived by a resident of a Contracting State from the aliena- 
tion of ships, aircraft or containers (including trailers and related equipment for the 
transport of containers) used principally in international traffic are exempt from tax in 
the other Contracting State even if, under Article XIII (Gains), those gains would be 
taxable in that other State. These rules differ from Article V of the 1942 Convention, 
which conditions the exemption in the State of source on registration of the ship or 
aircraft in the other State. Paragraph | also applies notwithstanding the provisions of 
Article XII (Royalties). Thus, to the extent that profits described in paragraph 2 would 
also fall within Article XII (Royalties) (e.g., rent from the lease of a container), the 
provisions of Article VIII are controlling. 


2. For the purposes of this Convention, profits derived by a resident 
of a Contracting State from the operation of ships or aircraft in in- 
ternational traffic include profits from: 


(a) the rental of ships or aircraft operated in international traffic; 


(b) the use, maintenance or rental of containers (including trail- 
ers and related equipment for the transport of containers) used in 
international traffic; and 


(c) the rental of ships, aircraft or containers (including trailers 
and related equipment for the transport of containers) provided 
that such profits are incidental to profits referred to in paragraph 
Ty 2(a)"or 2(b): 
Related Provisions: Art. III:1(h) — Meaning of “international traffic”. 
Definitions: “international traffic’ — Art. III:1(h); “resident” — Art. IV. 


Technical Explanation [1984]: Paragraph 2(a) provides that profits covered by 
paragraph | include profits from the rental of ships or aircraft operated in international 
traffic. Such rental profits are included whether the rental is on a time, voyage, or 
bareboat basis, and irrespective of the State of residence of the operator. 


Paragraph 2(b) provides that profits covered by paragraph 1 include profits derived 
from the use, maintenance or rental of containers, including trailers and related equip- 
ment for the transport of containers, if such containers are used in international traffic. 


Paragraph 2(c) provides that profits covered by paragraph | include profits derived by a 
resident of a Contracting State from the rental of ships, aircraft, or containers (includ- 
ing trailers and related equipment for the transport of containers), even if not operated 
in international traffic, as long as such profits are incidental to profits of such person 
referred to in paragraphs 1, 2(a), or 2(b). 


3. Notwithstanding the provisions of Article VII (Business Profits), 
profits derived by a resident of a Contracting State from a voyage of 
a ship where the principal purpose of the voyage is to transport pas- 
sengers or property between places in the other Contracting State 
may be taxed in that other State. 


Related Provisions: Art. XV:3 — Exemption for employees’ income. 


Definitions: “property” —ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — 
Art. IIl:1(i). 


Technical Explanation [1984]: Paragraph 3 states that profits derived by a resident 
of a Contracting State from a voyage of a ship where the principal purpose of the voy- 
age is to transport passengers or property between points in the other Contracting State 
is taxable in that other State, whether or not the resident maintains a permanent estab- 
lishment there. Paragraph 3 overrides the provisions of Article VII. Profits from such a 
voyage do not qualify for exemption under Article VIII by virtue of the definition of 
“international traffic” in paragraph 1(h) of Article III (General Definitions). However, 
profits from a similar voyage by aircraft are taxable in the Contracting State of source 
only if the profits are attributable to a permanent establishment maintained in that 
State. 


and 


Art. IX — Related Persons 


4. Notwithstanding the provisions of Articles. VII (Business Profits) 
and XII (Royalties), profits of a resident of a Contracting State en- 
gaged in the operation of motor vehicles or a railway as a common 
carrier or a contract carrier derived from: 


(a) the transportation of passengers or property between a point 
outside the other Contracting State and any other point; or 


(b) the rental of motor vehicles (including trailers) or railway 
rolling stock, or the use, maintenance or rental of containers (in- 
cluding trailers and related equipment for the transport of con- 
tainers) used to transport passengers or property between a point 
outside the other Contracting State and any other point 


shall be exempt from tax in that other Contracting State. 
Related Provisions: Art. XV:3 — Exemption for employees’ income. 


Definitions: “motor vehicle”, “property” —ITCIA 3, ITA 248(1); “resident” — Art. 
IV. 


Technical Explanation [1984]: Paragraph 4 provides that profits derived by a 
resident of a Contracting State engaged in the operation of motor vehicles or a railway 
as a common carrier or contract carrier, and attributable to the transportation of passen- 
gers or property between a point outside the other Contracting State and any other point 
are exempt from tax in that other State. In addition, profits of such a person from the 
rental of motor vehicles (including trailers) or railway rolling stock, or from the use, 
maintenance, or rental of containers (including trailers and related equipment for the 
transport of containers) used to transport passengers or property between a point 
outside the other Contracting State’ and’ any other: point are exempt from tax in that 
other State. 


5. The provisions of paragraphs 1,3 and 4.shall also apply to profits, 


or gains referred to in those paragraphs derived by a resident of a 
Contracting State from the participation in a pool, a joint business 
or. an international operating agency. 

Definitions: “resident” — Art. IV. 

Technical. Explanation. [1984]: Paragraph 5 provides that a resident of a Con- 
tracting State that participates in a pool, a joint business, or an international operating 


agency is subject to the provisions of paragraphs 1, 3, and 4 with respect to the profits 
or gains referred to in paragraphs 1, 3, and 4. 


6. Notwithstanding the provisions of Article XII (Royalties), profits 
derived by a resident of a Contracting State from the use, mainte- 
nance or rental of railway rolling stock, motor vehicles, trailers or 
containers (including trailers and related equipment for the transport 
of containers), used in the other Contracting State for a period or 
periods not expected to exceed in the aggregate 183 days in any 
twelve-month period shall be exempt from tax in the other Con- 
tracting State except to the extent that such profits are attributable 
to a permanent establishment in the other State and liable to tax in 
the other State by reason of Article VII (Business Profits). 
Definitions: “motor vehicle” — ITCIA 3, ITA 248(1); “permanent establishment” — 
Art. V:1; “resident” — Art. IV; “State” — Art. II:1@). 


Technical Explanation [1984]: Paragraph 6 states that profits derived by a resident 
of a Contracting State from the use, maintenance, or rental of railway rolling stock, 
motor vehicles, trailers, or containers (including trailers and related equipment for the 
transport of containers) used in the other Contracting State for a period not expected to 
exceed 183 days in the aggregate in any 12-month period are exempt from tax in that 
other State except to the extent that the profits are attributable to.a permanent establish- 
ment, in which case the State of source has the right to tax under Article VII. The 
provisions of paragraph 6, unlike the provisions;of paragraph 4, apply: whether or not 
the resident is engaged in the operation of motor vehicles or a railway as a common 
carrier or contract carrier, Paragraph 6 overrides the provisions of Article XII (Royal- 
ties), which would otherwise permit taxation in the State of source in the circumstances 
described. 


Gains from the alienation of motor vehicles and railway rolling stock derived by a 
resident of a Contracting State are not affected by paragraph 4 or 6. Such gains would 
be taxable in the other Contracting State, however, only if the motor vehicles or rolling 
stock formed part of a permanent establishment maintained there. See paragraphs 2 and 
4 of Article XIII. 


Article 1X — Related Persons 


1. Where a person in a Contracting State and a person in the other 
Contracting State are related and where the arrangements between 
them differ from those which would be made between unrelated 
persons, each State may adjust the amount of the income, loss or tax 
payable to reflect the income, deductions, credits or allowances 


Art. IX 


which would, but for those arrangements, have been taken into ac- 
count in computing such income, loss or tax. 


Related Provisions: ITA 247 — Transfer pricing adjustments. 


Definitions: “person” — Art. Ill:1(e), ITCIA 3, Interpretation Act 35(1); “related”? — 
Art. 1X:2; “State” — Art. Il:1(i): 

Technical Explanation [1984]: Paragraph 1 authorizes Canada and the United 
States, as the case may be, to adjust the amount of income, loss, or tax payable by a 
person with respect to arrangements between that person and a related person in the 
other Contracting State. Such adjustment may be made when arrangements between 
related persons differ from those that would obtain between unrelated persons. The 
term “person” encompasses a company resident in a third State with, for example, a 
permanent establishment in a Contracting State. 


2. For the purposes of this Article, a person shall’ be deemed to be 
related to another person if either person participates directly or in- 
directly in the management.or control of the other, or if any third 
person or persons participate directly or indirectly in the manage- 
ment or control of both. 


Definitions: “person” — Art. Ill:1(€), ITCIA 3, Interpretation Act 35(1). 


Technical. Explanation [1984]: Paragraph 2 provides that, for the purposes of 
Article IX,\a person is deemed to be related to another person if either participates 
directly or indirectly in the management or control of the other or if any third person or 
persons participate directly or indirectly in the: management or control of both. Thus, if 
a resident of any State controls directly or indirectly a company resident in Canada and 
a company resident in the United States, such companies are considered to. be related 
persons for purposes of Article IX. Article IX and the definition of “‘related person” in 
paragraph 2 may encompass situations that would:not be covered by provisions in the 
domestic laws:of the Contracting States. Nor is the paragraph 2 definition controlling 
for the definition of “related person” or similar terms :appearing in other Articles of the 
Convention. Those terms are defined as provided in paragraph 2 of Article III (General 
Definitions). 


3. Where an adjustment is made or to be made by a Contracting 
State in accordance with paragraph 1, the other Contracting State 
shall (notwithstanding any time or procedural limitations in the do- 
mestic law of that other State) make a corresponding adjustment to 
the income, loss or tax of the related person in that other State if: 


(a) it agrees with the first-mentioned adjustment; and 


(b) within six years from the end of the taxable year to which the 
first-mentioned adjustment relates, the competent authority of 
the other State has been notified of the first-mentioned adjust- 
ment. The competent authorities, however, may agree to con- 
sider cases where the corresponding adjustment would not other- 
wise be barred by any time or procedural limitations in the other 
State, even if the notification is not.made within the six-year 
period. 


History: Para. 3 amended by 1995 Protocol, art.'4, generally effective with respect to 
taxable years begining on or after January 1, 1996 (see art. 21(2) under “Application of 
the 1995 Protocol” above). Para. 3 formerly read: 


3. Where an adjustment is made or to. be made by a Contracting State in accor- 
dance with paragraph 1, the other Contracting State shall (notwithstanding any 
time or procedural limitations in the domestic law of that other State) make a 
corresponding adjustment to the income, loss or tax of the related person in that 
other State if: 


(a) it agrees with the first-mentioned adjustment; and 


(b) within six years from the end of the taxable year to which the first-men- 
tioned adjustment relates, the competent authority of the other State has been 
notified of the first-mentioned adjustment. 


Definitions: “competent authority” — Art. III:1(g); “person” — Art. II:1(e), ITCIA 
3, Interpretation Act 35(1); “related” — Art. [X:2; “State” — Art. TII:1(i). 


Technical Explanation [1995 Protocol]: Article 4 of the Protocol amends 
paragraphs 3 and 4 of Article IX (Related Persons) of the Convention. Paragraph 1 of 
Article LX authorizes a Contracting State to adjust, the amount of income, loss, or tax 
payable by a person with respect to arrangements between that person and a related 
person in the other Contracting State, when such arrangements differ from those that 
would obtain between unrelated persons. Under the present Convention, if an adjust- 
ment is made. or to be made by a Contracting State under. paragraph 1, paragraph 3 
obligates the other Contracting State to make a corresponding adjustment if two condi- 
tions are. satisfied: (1) the other Contracting State agrees with the adjustment made or 
to be made by the first Contracting State, and (2) the competent authority of the other 
Contracting State has received notice of the first adjustment within six years of the end 
of the taxable year to which that adjustment relates. If notice is not given within the 
six-year period, and if the person to whom the first adjustment relates is not notified of 
the adjustment at least six months prior to the end of the six-year period, paragraph 4 of 


2323: 


Art. IX 


Article IX of the present Convention requires that the first Contracting State withdraw 
its adjustment, to the extent necessary to avoid double taxation: 


Article 4 of the Protocol amends paragraphs 3 and 4 of Article IX to prevent taxpayers 
from using the notification requirements of the present Convention to avoid adjust- 
ments. Paragraph 4, as amended, eliminates the requirement that a Contracting State 
withdraw an adjustment if the notification requirement. of paragraph 3 has not been 
met. Paragraph 4 is also amended to delete the requirement that the taxpayer be notified 
at least six months before expiration of the six-year period specified in paragraph 3. 


As amended by the Protocol, Article IX also explicitly authorizes the competent au- 
thorities to relieve double taxation in appropriate cases, even if the notification require- 
ment is not satisfied. Paragraph 3 confirms that the competent authorities may agree to 
a corresponding adjustment if such an adjustment is not otherwise barred by time or 
procedural limitations such as the statute of limitations. Paragraph 4 provides that the 
competent authority of the State making the initial adjustment may grant unilateral re- 
lief from double taxation in other cases, although such relief is not obligatory. 


Technical Explanation [1984]: Paragraph 3 provides that where, pursuant to pata- 
graph 1, an adjustment is made or to be made by a Contracting State, the other Con- 
tracting State shall make a corresponding adjustment to the income, loss, or tax of the 
related person in that other State, provided that the other State agrees with the adjust- 
ment and, within six years from the end of the taxable year of the person in the first 
State to which the adjustment relates, the competent authority of the other State has 
been notified in writing of the adjustment. The reference to an adjustment which “is 
made or to be made” does not require a Contracting State to formally propose an ad- 
justment before paragraph 3 becomes pertinent. The notification required by paragraph 
3, may be made by any of the related persons involved or by the competent authority of 
the State which makes or is to make the initial adjustment. The notification must give 
details regarding the adjustment sufficient to apprise the competent authority receiving 
the notification of the nature of the adjustment: If the requirements of paragraph 3 are 
complied with, the corresponding adjustment will be made by the other Contracting 
State notwithstanding any time or procedural limitations in the domestic law of that 
State. 


4. In the event that the notification referred to in paragraph 3 is not 
given within the time period referred to therein, and the competent 
authorities have not agreed to otherwise consider the case in accor- 
dance with paragraph 3(b), the competent authority of the Con- 
tracting State which has made or is to make the first-mentioned ad- 
justment may provide relief from double taxation where 
appropriate. 


History: Para. 4 amended by 1995 Protocol, art. 4, generally effective with respect to 
taxable years begining on or after January 1, 1996 (see art. 21(2) under “Application of 
the 1995 Protocol” above). Para: 4 formerly read: : 


4. In the eyent that the notification referred to in paragraph 3 is not given within 
the time period referred to therein, and if the person to whom the first-mentioned 
adjustment relates has not received, at least six months prior to the expiration of 
such time period, notification of such adjustment from the Contracting State 
which has made or is to make such adjustment that State shall, notwithstanding 
the provisions of paragraph 1, not make the first-mentioned, adjustment to the 
extent that such adjustment would give rise to double taxation. 


Definitions: “competent authority” — Art. III:1(g). 
Technical Explanation [1995 Protocol]: See under para. 3. 


Technical Explanation [1984]: Paragraph 4 provides that in a case where the other 
Contracting State has not been notified as provided in paragraph 3 and if the person 
whose income, loss, or tax is being adjusted has not received notification of the adjust- 
ment within five and one-half years from the end of its taxable year to which the ad- 
justment relates, such adjustment shall not be made to the extent that the adjustment 
would give rise to double taxation between the United States and Canada. Again, the 
notification referred to in this paragraph need not be a formal adjustment, but it must be 
in writing and must contain sufficient details to permit the taxpayer to give the notifica- 
tion referred to in paragraph 3. 


If, for example, the Internal Revenue Service proposes to make an adjustment to the 
income of a U.S. company pursuant to Code section 482, and the adjustment involves 
an allocation of income from a related Canadian company, the competent authority of 
Canada must receive written notification of the proposed IRS adjustment within six 
years from the end of the taxable year of the U.S. company to which the adjustment 
relates. If such notification is not received in’a timely fashion and if the U.S. company 
does not receive written notification of the adjustment from the IRS within 5'/ years 
from the end of its relevant taxable year, the IRS will unilaterally recede on the pro- 
posed section 482 adjustment to the extent that this adjustment would otherwise give 
rise to double taxation between the United States and Canada. The Internal Revenue 
Service will determine whether and to what extent the adjustment would give rise to 
double taxation with respect to income arising in Canada by examining the relevant 
facts and circumstances such as the amount of foreign tax credits attributable to Cana- 
dian taxes paid by the U.S. company, including any carryovers and credits for deemed 
paid taxes. 


Canada—U.S. Tax Convention 


5. The provisions of paragraphs 3 and 4 shall not apply in the case 
of fraud, willful default or neglect or gross negligence. 


Technical Explanation [1984]: Paragraph 5 provides that neither a corresponding 
adjustment described in paragraph 3 nor the cancelling of an adjustment described in 
paragraph 4: will be made in any case of fraud, willful default, neglect; or gross negli- 
gence on the part of the taxpayer or any related person. 2 
Paragraphs 3 and 4 of Article IX are exceptions to the “saving clause” contained in 
paragraph 2 of Article XXIX (Miscellaneous Rules), as provided in paragraph 3(a) of 
Article XXIX. Paragraphs 3 and 4 of Article IX apply to adjustments made or to be 
made with respect to taxable years for which the Convention has effect as provided in 
paragraphs 2 and 5 of Article XXX (Entry Into Force). 


Article X — Dividends 


1. Dividends paid. by a company which is a resident of a Con- 
tracting State to a resident of the other Contracting State may be 
taxed in that other State. 
Definitions: “company” — Art. II:1(f); “dividends” — 
IV; “State” — Art. TIT:1(i). 
Technical Explanation [1984]: Paragraph | allows a Contracting State to impose 


tax on its residents with respect to dividends paid by a company which is a resident of 
the. other Contracting State. 


Art. X:3; “resident” — Art. 


2. However, such dividends may also be taxed in the Contracting 
State of which the company paying the dividends is a resident and 
according to the laws of that State; but if a resident of the other 
Contracting State is the beneficial owner of such dividends, the tax 
so charged shall not exceed: 


(a) 5 per cent of the gross amount of the dividends if the benefi- 
cial owner is a company which owns at least 10 per cent of the 
voting stock of the company paying the dividends (for this pur- 
pose, a company that is a resident of a Contracting State shall be 
considered to own the voting stock owned by an entity that is 
considered fiscally transparent under the laws of that State and 
that is not a resident of the Contracting State of which the com- 
pany paying the dividends is a resident, in proportion to the 
company’s ownership interest in that entity); 


(b) 15 per cent of the gross amount of the dividends in all other 
cases. 


This paragraph shall not affect the taxation of the company in re- 
spect of the profits out of which the dividends are’ paid. 


Related Provisions: ITA 104(16) — Income trust distributions treated as dividends: 
ITA 260(8.2) — Payment under securities lending arrangement; Art. XXIV:2 — Credit 
for underlying US tax paid; Art. XXIX-A — Limitation on benefits. 


History: Subpara. 2(a) amended to add “(for this purpose, a company that is a resident 
of a Contracting State shall be considered to own the voting stock owned by an entity 
that is considered fiscally transparent under the laws of that\State’ and that is not a 
resident of the Contracting State of which the company. paying.the dividends is a resi- 
dent, in proportion to the company’s ownership interest in that entity)” by 2007 Proto- 
col, art. 5(1), effective with respect to taxable years beginning after 2008, but in respect 
of taxes withheld at source, for amounts paid or credited on or after February 1, 2009 
(see art. 27(2) under “Application of the 2007 Protocol” above). 


Subpara. 2(a) amended ‘by 1995 Protocol, art. 5(1), effective for amounts paid ‘or 
credited on or after January 1, 1997. For 1996 the rate is 6% and before 1996 the rate 
was 10% (see art: 21(2)(a) under “Application of the 1995 Protocol” Sho) Subpara: 
2(a) formerly read: 


(a) 10 per cent of the gross amount of the dividends if the beneficial owner is a 
company which owns at least 10 per cent of the voting stock of the company 
paying the dividends; 


Definitions: “company” — Art. III:1(f); “dividends” — 
IV; “State” — Art. III:1(i). 


1.T. Technical News: 38 (limited liability company under the Protocol). 


Forms: NR301: Declaration of eligibility for benefits under a tax treaty for a non- 
resident taxpayer. 


Technical Explanation [2007 Protocol]:: Article 5 makes a number of amend- 
ments to Article X (Dividends) of the existing Convention. As with other benefits of 
the Convention, the benefits of Article X are, available to a resident of a Contracting 
State only if that resident is entitled to those benefits under the provisions of Article 
XXIX A (Limitation on Benefits). 


See the Technical Explanation for new paragraphs 6 and 7 of Article IV(Residence) for 
discussion regarding the interaction between domestic law concepts of beneficial own- 
ership and the treaty rules to determine when a person is considered to derive an item! 


Art. X:3; “resident” — Art. 
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Art. X — Dividends 


of income for purposes of obtaining benefits of the Convention such as, withholding 
rate reductions. 


Paragraph 1 


Paragraph 1 of Article 5 of the Protocol st piaees Silane 2) of Articlé X of the 
Convention. In general, paragraph 2 limits the amount of tax that may be imposed on 
dividends by the Contracting State in which the company paying the dividends is resi- 
dent if the beneficial owner of the dividends is'a resident of the other Contracting State. 
Subparagraph: 2(a) limits.the rate to 5% of the gross amount’ of the. dividends if the 
beneficial owner is a. company that owns 10%.or more of the voting stock of the com- 
pany paying the dividends. 


The Protocol adds a parenthetical to address the determination of the requisite owner- 
ship set forth in-subparagraph 2(a) when the beneficial owner of dividends receives the 


dividends, through an entity that is: considered fiscally transparent-in the beneficial | 


owner’s Contracting State.. The added parenthetical stipulates that voting stock ina 
company ‘paying the dividends, that is indirectly held through an entity that is: consid- 
ered fiscally transparent in the beneficial, owner’s Contracting State is taken: into ac- 
count, provided the entity is not a resident of the other Contracting State. The United 
States views the new parenthetical as merely a clarification. 


For example, assume USCo, a U.S. corporation, directly owns 2% of the anne stock 
of CanCo, a Canadian company that is considered a corporation in the United States 
and Canada. Further, assume that USCo owns 18% of the interests in LLC, an entity 
that in turn owns 50% of the voting stock of CanCo. CanCo pays. a dividend to each of 
its shareholders. Provided that LLC is fiscally transparent in the United States and not 
considered a resident of Canada, USCo’s 9% ownership in CanCo through LLC (50% 
x 18%) is taken into account in determining whether USCo meets the 10% ownership 
threshold set forth in subparagraph 2(a). In this example, USCo may aggregate its vot- 
ing stock interests in CanCo that it owns directly and through LLC to determine if it 
satisfies the ownership. requirement of subparagraph 2(a). Accordingly, USCo will be 
entitled to the 5% rate of withholding on dividends paid with respect to both its voting 
stock held through ELC and its voting stock held directly. Alternatively, if, for exam- 
ple; all of the shareholders’ of LLC weré ‘natural persons, the 5% rate would not apply. 


Technical Explanation [1995 Protocol]: See under para. 7. 
Technical Explanation [1984]: Paragraph 2: limits: the: amount aie tax: that: may be 


imposed on ‘such dividends by the Contracting State:in which the company paying the | 


dividends is resident if the beneficial owner of. the: dividends »is a:resident:of the other 


Contracting State.. The limitation is 10% of the gross amount of the dividends if thé — 
beneficial owner is a company that owns 10% or more of the:voting stock of the com- | 


pany paying the dividends; and 15% of the gross amount of the dividends in all other 
cases: Paragraph 2 does not impose any restrictions with respect to taxation/of the te 
its out “ which the dividends are rae 


3. ‘Hor the” purposes of this Article, the term “dividends” means in- | 


come from shares or other rights, not being, debt-claims, participat- 


ing in profits, as. well.as. income. that is. subjected to the same.taxa-_ 


tion treatment as income from shares under:the laws of som, State of 
which the payer is’a resident. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


3. Definition of the term “dividends” 
It is understood that distributions from Canadian income trusts and royalty trusts 


that aré treated as dividends under the taxation laws: of Canada shall be consid- 
ered dividends for the purposes of Article X (Dividends) of the ‘Convention. 


Para. 3 amended ‘by 2007 Protocol, art. 5(2); effective with respect to taxable years 
beginning after 2008, but in respect of taxes withheld at source, for amounts paid or 
credited on or after February 1; 2009 (see art. :27(2) under pata of the 2007 
Protocol” above). The para. formerly read: 


3.The term “dividends” as used in this Article means’ income ‘from shares or 
other rights, not being debt-claims, participating in profits, as well as ‘income 
subjected to the same taxation treatment as income from shares by the taxation 
laws of the State of which the company making the distribution is a resident. 


Definitions: “Tesident” — Art. IV; “share” — ITCIA 5h ITA 248(1); “State” — Art. 
If:1(i). 

Technical Explanation [2007 Protocol]: Paragraph 2 of Article 5 of the Protocol 
replaces the definition of the term “dividends” provided in paragraph 3 of Article X of 
the Convention: The new definition conforms to the: U.S. Model formulation. Para- 
graph 3 defines the term dividends broadly and flexibly. The definition is intended to 
cover all arrangements that yield'a return on an equity investment in a corporation as 
determined under the tax law of the source State, as well as sfc pn that might be 
developed in ithe future. 


The term dividends includes income from shares, or other corporate rights that are not 
treated as debt under the law of the source State, that participate in the profits of the 
company. The term also includes income that is subjected to the same tax treatment as 
income from shares by the law of the source State. Thus, for example, a constructive 
dividend that results from a non-arm’s length transaction between a corporation and a 
related party is a dividend. In the case of the United States the term “dividend” includes 
amounts treated as a dividend under U.S. law upon the sale or redemption of shares or 


Art. X 


upon a transfer of shares in a reorganization. See, e.g., Rev. Rul. 92-85, 1992-2 C.B. 69 
(sale of foreign subsidiary’s stock to U.S. sister company is a deemed dividend to ex- 
tent of the subsidiary’s and sister company’s earnings and profits). Further, a distribu- 
tion from a U.S. publicly traded limited partnership that is taxed as a corporation under 
U.S. law isa dividend for purposes of ‘Article X. However, a distribution by a limited 
liability company is not considered by, the United States to be a dividend for purposes 
of Article, X, provided the limited liability company is not characterized as an associa- 
tion taxable as a corporation under U.S. law. 


Paragraph 3 of the General: Note states that distributions from Canadian) income’ trusts 
and royalty trusts that are treated as dividends as a result of changes to Canada’s, taxa- 
tion of income and royalty trusts enacted in 2007 (S.C. 2007, c. 29) shall be treated as 
dividends for the purposes of Article X. 


Additionally, a payment denominated as interest that is made by a thinly capitalized 
corporation may be treated as a dividend to the extent that the debtis recharacterized as 
equity under the laws of the source State: :At the time the Protocol was signed, interest 
payments subject to Canada’s thin-capitalization rules were not recharacterized as 
dividends. 


Technical. Explanation [1984]: Paragraph 3. defines: the, term “dividends,” as the 
term is used in this Article. Each Contracting State is permitted to apply its domestic 
law rules for sapneiaity dividends from interest and other-disbursements. 


4. The provisions of ane 2 shall not apply if the beneficial 
owner of the dividends, being a resident of a Contracting State, car- 
ries on, or has carried on, business in the other Contracting State of 
which the company paying the dividends. is a resident, through a 
permanent establishment situated therein, and the holding in respect 
of which the dividends are paid is effectively. connected to such per- 
manent. establishment. In. such case, the provisions of Article VII 
(Business Profits) shall apply. 


History: Para. 4 amended by 2007 Protocol, art. 5(3),- effective with respect -to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited'on or after February 1, 2009 (see art. 27(2) Sess “Application of the°2007 
Protocol” above). The para. formerly read: 


4. The provisions of paragraph 2 shallinot apply if the beneficial owner of the 
dividends, being, a resident: of a Contracting State, carries on business in the 
other Contracting State of which the company paying thei dividends is a resident,’ 
through a permanent: establishment situated therein, or performs in that other 
State independent personal services from a fixed base’ situated therein, and the 
holding in respect of which the:dividends are paid is effectively connected with 
such permanent establishment or fixed base. In such case, the provisions of Arti- 
cle VIL (Business Profits) or Article XITV tere Personal Services), as the 

case may be, shall-apply. 


Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. II:1(f); “divi- 
dends” —Art! X:3; “permanent establishment” —Art.' V:1;° “resident”’— Art.. IV; 
“State” — Art. TT: 1@). - 


Technical Explanation [2007 Protocol]: Paragraph 3 of Article 5 of the Protocol 
replaces paragraph 46f Article X." New. paragraph 4 is’ substantially similar to para- 
graphi4 as it existed prior tothe Protocol. New paragraph 4, however, adds clarifying 
language consistent with the, changes made in Articles 4,6, and 7 of the Protocol with 
respect to income attributable to a permanent establishment that has: ceased to exist. 
Paragraph 4 provides that the limitations of paragraph.2 do not apply if the beneficial 
owner of the dividends carries on or has carried on business in the State in which the 
company paying the dividends is a resident through a permanent establishment situated 
there, and the’ 'stockholding' in respect 6f which the dividends are’ paid is effectively 
connected to such permanent establishment:‘In such a’ case, the dividénds«are taxable 
pursuant. to the. provisions-of Article VIL (Business; Profits). Thus, dividends, paid in 
respect of holdings forming part of the assets of a permanent establishment or which 
are otherwise effectively connected to such permanent establishment will be taxed on a 
net basis using the rates and rules of taxation generally applicable to residents of the 
State ini which the permanent establishment)is: situated. 


To conform with Article 9 of the Protocol, which deletes Article XIV (Independent 
Personal Services) of the Convention, paragraph 4 of Article 5 of the Protocol also 
amends paragraph 5, of Article X by omitting, the reference to a “fixed_base.” 


Technical Explanation [1984]: Paragraph’ 4 ‘provides that the limitations of para- 
graph 2 do, not apply if the beneficial owner.of the dividends carries on business in the 
State in which the company paying the dividends is a resident through a permanent 
establishment or fixed base situated there, and the stockholding in respect of which the 
dividends are'paid is effectively connected with such permanent establishment or fixed 
base: In such a case, the dividends are taxable pursuant to the provisions of Article VII 
(Business Profits) or Article XIV (Independent Personal Services), as the case may be. 
Thus, dividends paid in respect of holdings forming part of the assets of a:permanent 
establishment or fixed base or which are otherwise effectively connected with such 
permanent establishment or fixed base (i.e., dividends attributable to thé permanent 
establishment or fixed base) will be taxed ‘ona ‘net: basis using the rates and rules of 
taxation generally applicable to residents of the State in which the permanent establish- 
ment or fixed base is, situated. « 
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5. Where a company is a resident of a Contracting State, the other 
Contracting State may not impose any tax on the dividends paid by 
the company, except insofar as such dividends are paid to a resident 
of that other State or insofar as the holding in respect of which the 
dividends are paid is effectively connected with a permanent estab- 
lishment situated in that other State, nor subject the company’s un- 
distributed profits to a tax, even if the dividends paid or the undis- 
tributed profits consist wholly or partly of profits or income arising 
in such other State. 

History: Para. 5 amended by 2007 Protocol, art. 5(4) to substitute “permanent estab- 
lishment” for “permanent establishment or a fixed base”, effective with respect to taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
paid or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 
2007 Protocol” above). The para. formerly read: 


4. The provisions of paragraph 2 shall not apply if the beneficial owner of the 
dividends, being a resident of a Contracting State, carries on business in the 
other Contracting State of which the company paying the dividends is a resident, 
through a permanent establishment situated therein, or performs in that other 
State independent personal services from a fixed base situated therein, and the 
holding in respect of which the dividends are paid is effectively connected with 
such permanent establishment or fixed base. In such case, the provisions of Arti- 
cle VII (Business Profits) or Article XIV (Independent Personal Services), as the 
case may be, shall apply. 
Definitions: “company” — Art. II:1(f); “dividends” — Art. X:3; “permanent estab- 
lishment” — Art. V:1; “resident” — Art. IV; “State” — Art. TII:1(i). 
Technical Explanation [2007 Protocol]: To conform with Article 9 of the Proto- 
col, which deletes Article XIV (Independent Personal Services) of the Convention, par- 
agraph 4 of Article 5 of the Protocol amends paragraph 5 of Article X by omitting the 
reference to a “fixed base.” 
Technical Explanation [1984]: Paragraph 5 imposes limitations on the right of 
Canada or the United States, as the case may be, to impose tax on dividends paid by a 
company which is a resident of the other Contracting State. The State in which the 
company is not resident may not tax such dividends except insofar as they are paid to a 
resident of that State or the holding in respect of which the dividends are paid is effec- 
tively connected with a permanent establishment or fixed base in that State. In the case 
of the United States, such dividends may also be taxed in the hands of a U.S. citizen 
and certain former citizens, pursuant to the “saving clause” of paragraph 2 of Article 
XXIX (Miscellaneous Rules). In addition, the Contracting State in which the company 
is not resident may not subject such company’s undistributed profits to any tax. See, 
however, paragraphs 6, 7, and 8 which, in certain circumstances, qualify the rules of 
paragraph 5. Neither paragraph 5 nor any other provision of the Convention restricts 
the ability of the United States to apply the provisions of the Code concerning foreign 
personal holding companies and controlled foreign corporations. 


6. Nothing in this Convention shall be construed as preventing a 
Contracting State from imposing a tax on the earnings of a com- 
pany attributable to permanent establishments in that State, in addi- 
tion to the tax which would be chargeable on the earnings of a com- 
pany which is a resident of that State, provided that any additional 
tax so imposed shall not exceed 5 per cent of the amount of such 
earnings which have not been subjected to such additional tax in 
previous taxation years. For the purposes of this paragraph, the term 
“earnings” means the amount by which the business profits attribu- 
table to permanent establishments in a Contracting State (including 
gains from the alienation of property forming part of the business 
property of such permanent establishments) in a year and previous 
years exceeds the sum of: 


(a) business losses attributable to such permanent establishments 
(including losses from the alienation of property forming part of 
the business property of such permanent establishments) in such 
year and previous years; 


(b) all taxes, other than the additional tax referred to in this para- 
graph, imposed on such profits in that State; 


(c) the profits reinvested in that State, provided that where that 
State is Canada, such amount shall be determined in accordance 
with the existing provisions of the law of Canada regarding the 
computation of the allowance in respect of investment in pro- 
perty in Canada, and any subsequent modification of those pro- 
visions which shall not affect the general principle hereof; and 
(d) five hundred thousand Canadian dollars ($500,000) or. its 
equivalent in United States currency, less any amounts deducted 
by the company, or by an associated company with respect to 
the same or a similar business, under this subparagraph (d); for 
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the purposes of this subparagraph (d) a company is associated 
with another company if one company directly or indirectly con- 
trols the other, or both companies are directly or indirectly con- 
trolled by the same person or persons, or if the two companies 
deal with each other not at arm’s length. 


Related Provisions: ITA 219 — Branch tax. 


History: Para. 6 amended by 1995 Protocol, art. 5(1), to substitute “5 per cent’ for “10 
per cent”, effective January 1, 1997. For 1996, the rate is 6% and for 1985-1995, the 
rate was 10% (see art. 21(2)(b) reproduced under “Application of the Provisions of the 
Protocol” above). 


Definitions: “arm’s length” —ITCIA 3, ITA 251(1); “associated” —ITCIA 3, ITA 
256; “Canada” — Art. III:1(a), ITCIA 5; “company” — Art. II:1(f); “permanent estab- 
lishment” — Art. V:1; “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); 
“property” —ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — Art. III:1(i); 
“taxation year” —ITCIA 3, ITA 249; “United States” — Art. III:1(b). 


Technical Explanation [1995 Protocol]: See under para. 7. 


Technical Explanation [1984]: Paragraph 6 provides that, notwithstanding para- 
graph 5, a Contracting State in which is maintained a permanent establishment or per- 
manent establishments of a company resident in the other Contracting State may im- 
pose tax on such company’s earnings, in addition to the tax that would be charged on 
the earnings of a company resident in that State. The additional tax may not, however, 
exceed 10% of the amount of the earnings which have not been subjected to such addi- 
tional tax in previous taxation years. Thus, Canada, which has a branch profits tax in 
force, may impose that tax up to the 10% limitation in the case of a United States 
company with one or more permanent establishments in Canada. This branch profits 
tax may be imposed notwithstanding other rules of the Convention, including para- 
graph 6 of Article XXV (Non-Discrimination). 

For purposes of paragraph 6, the term “earnings” means the excess of business profits 
attributable to all permanent establishments for a year and previous years over the sum 
of: a) business losses attributable to such permanent establishments for such years; b) 
all taxes on profits, whether or not covered by the Convention (e.g., provincial taxes on 
profits and provincial resource royalties (which Canada considers “taxes”) in excess of 
the mineral resource allowance provided for under the law of Canada), other than the 
additional tax referred to in paragraph 6; c) profits reinvested in such State; and d) 
$500,000 (Canadian, or its equivalent in U.S. dollars) less any amounts deducted under 
paragraph 6(d) with respect to the same or a similar business by the company or an 
associated company. The deduction under paragraph 6(d) is available as of the first 
year for which the Convention has effect, regardless of the prior earnings and tax ex- 
penses, if any, of the permanent establishment. The $500,000 deduction is taken into 
account after other deductions, and is permanent. For the purpose of paragraph 6, refer- 
ences to business profits and business losses include gains and losses from the aliena- 
tion of property forming part of the business property of a permanent establishment. 
The term “associated company” includes a company which directly or indirectly con- 
trols another company or two companies directly or indirectly controlled by the same 
person or persons, as well as any two companies that deal with each other not at arm’s 
length. This definition differs from the definition of “related persons” in paragraph 2 of 
Article [IX (Related Persons). 


7. Notwithstanding the provisions of paragraph 2, 


(a) dividends paid by a company that is a resident of Canada and 
a non-resident-owned investment corporation to a company that 
is a resident of the United States, that owns at least 10 per cent 
of the voting stock of the company paying the dividends and that 
is the beneficial owner of such dividends, may be taxed in Can- 
ada at a rate not exceeding 10 per cent of the gross amount of 
the dividends; 


(b) paragraph 2(b) and not paragraph 2(a) shall apply in the case 
of dividends paid by a resident of the United States that is a 
Regulated Investment Company; and 


(c) subparagraph 2(a) shall not apply to dividends paid by a resi- 
dent of the United States that is a Real Estate Investment Trust 
(REIT), and subparagraph 2(b) shall apply only if: 


(i) the beneficial owner of the dividends is an individual 
holding an interest of not more than 10 percent in the REIT; 


(ii) the dividends are paid with respect to a class of stock that 
is publicly traded and the beneficial owner of the dividends is 
a person holding an interest of not more than 5 percent in any 
class of the REIT’s stock; or 


(iii) the beneficial owner of the dividends is a person holding 
an interest of not more than 10 percent in the REIT and the 
REIT is diversified. 


Otherwise, the rate of tax applicable under the domestic law of 
the United States shall apply. Where an estate or testamentary 
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trust acquired its interest in'a REIT as a'consequence of an indi- 
vidual’s death, for purposes of this subparagraph the estate or 
trust shall for the five-year period following the death be 
deemed with respect to that interest to be an individual. 


Related Provisions: ITA 134.1 —§ Transitional rule re elimination of NROs. 


History: Subpara. 7(c) amended by 2007 Protocol, art. 5(5), effective with respect to 
taxable years beginning after 2008, but in respect of taxes withheld at source, for 
amounts paid or credited on or after February 1,'2009 (see art. 27(2) under “Applica: 
tion of the 2007 Protocol” above). The subpara. formerly read: 


(c) Paragraph 2(a) shall not apply to dividends paid by a resident of the United 
States that is a Real Estate Investment Trust, and paragraph 2(b) shall apply only 
where such dividends are beneficially owned by an individual holding an interest 
of less than 10 per cent in the trust; otherwise the rate of tax applicable under the 
domestic law of the United States shall apply. Where an estate or'a testamentary 

» trust acquired its interest in a Real Estate Investment Trust’ as a consequence of 
an individtal’s death, for the purposes of the preceding sentence the estate or 
trust shall for the five-year period following the death be deemed with respect to 
that interest to be an individual. 


Para. 7, amended by 1995 Protocol, art. 5(2), effective with respect to amounts paid-or 
credited on or after January 1, 1996 (see art. 21(2)(a) under,““Application of the 1995 
Protocol” above). Para. 7 formerly read: 


7. Notwithstanding the provisions of paragraph 5, a Contracting State, other than 
a Contracting State that imposes the additional tax on earnings referred to in 
paragraph 6, may tax a dividend paid by a company to the extent that the divi- 
dend is attributable to profits earned in taxable years beginning after the date of 
signature of the Convention if, for the three-year period ending with the close of 
the company’s taxable period preceding the declaration of the dividend (or for 
such part of that three-year period as the company has been in existence, or for 
the first taxable year if the dividend was declared in that taxable year), at least 50 
per cent of such company’s gross income from all sources was included in the 
computation of the business profits attributable to a permanent establishment 
which such company had in that State; provided that where a resident of the 
other Contracting State is the beneficial owner of such dividend any tax so im- 
posed on the dividend shall be subject to the limitations of paragraph 2 or the 
rules of paragraph 4, as the case may be. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “company” — Art. II:1(¢6);. “divi- 
dends’” — Art. X:3; “estate”, “individual”, “non-resident-owned investment corpora- 
tion” — ITCIA 3, ITA 248(1); “real estate investment trust” — Internal Revenue Code 
s. 856(a); “regulated investment company” — Internal Revenue Code s. 851(a); “resi- 
dent” — Art. IV; “testamentary trust” —ITCIA 3, ITA 248(1); “trust” — ITCIA 3, 
ITA 104(1), 248(1); “United States” — Art. III:1(b). 


Technical Explanation [2007 Protocol]: Paragraph 5 of Article 5 of the Protocol 
replaces subparagraph 7(c) of Article X of the existing Convention. Consistent with 
current U.S. tax treaty policy, new subparagraph 7(c) provides rules that’ expand the 
application of subparagraph 2(b) for the treatment of dividends paid by a Real Estate 
Investment Trust (REIT). New subparagraph 7(c) maintains the rule: of the existing 
Convention that dividends paid by a REIT are not eligible for the 5% maximum rate of 
withholding tax of subparagraph 2(a), and provides that the 15% maximum rate of 
withholding tax of subparagraph 2(b) applies to dividends paid by REITs only if one of 
three conditions is met. 


First, the dividend will qualify for the 15% maximum rate if the beneficial owner of the 
dividend is an individual holding an interest of not more than 10% in the REIT. For this 
purpose, subparagraph 7(c) also provides that where an estate or testamentary trust ac- 
quired its interest in a REIT as a consequence of the death of an individual, the estate 
or trust will be treated as an individual for the five-year period following the’ death. 
Thus, dividends paid to an estate or testamentary trust in respect of a holding of less 
than a 10% interest in the REIT also will be entitled to the 15% rate of withholding, but 
only for up to five years after the death. 


Second, the dividend will qualify. for the 15% maximum rate if it is paid with respect to 
a class of stock that is publicly traded and the beneficial owner of the dividend is a 
person holding an interest of not more than 5% of any class of the REIT’s stock. 


Third, the dividend will qualify for the 15% maximum rate if the beneficial owner of 
the dividend holds an interest in the REIT of 10% or less and the REIT is “diversified.” 
A REIT is diversified if the gross value of no single interest in real property held by the 
REIT exceeds 10% of the gross value of the REIT’s total interest in real property. For 
purposes of this diversification test, foreclosure property is not considered an interest-in 
real property, and a REIT holding a partnership interest is treated as owning its propor- 
tionate share of any interest in real property held by the partnership. 


A resident of Canada directly holding U.S. real property would pay U.S. tax either at a 
30% tate of withholding tax on the gross income or at graduated rates on the net in- 
come. By placing the real property in a REIT, the investor absent a special rule could 
transform real estate income into dividend income, taxable at the rates provided in Arti- 
cle X, significantly reducing the U.S. tax that otherwise would be imposed. Subpara- 
graph 7(c) prevents this result and thereby avoids a disparity between the taxation of 
direct real estate investments and real estate investments made through REIT conduits. 
In the cases in which subparagraph 7(c) allows a dividend from a REIT to be eligible 
for the 15% maximum rate of withholding tax, the holding in the REIT is not consid- 
ered the equivalent of a direct holding in the underlying real property. 


Art. X 


Technical Explanation [1995 Protocol]: Article 5 of the Protocol amends ‘Article 
X (Dividends) of the Convention. Paragraph 1 of Article 5 amends paragraph 2(a) of 
Article X to reduce from 10% to 5% the maximum rate of tax that may be imposed by 
a Contracting State on the gross amount of dividends beneficially owned by a company 
resident in the other Contracting State that owns at least 10% of the voting stock of the 
company paying the dividends. The rate at which the branch profits tax may be im- 
posed under paragraph 6 is also reduced by paragraph 1-of Article 5 from 10% to 5%. 
Under the entry-into-force provisions of Article 21 of the Protocol, these reductions 
will be phased in over a three-year period. 


Paragraph 2 of Article 5 of the Protocol replaces paragraph 7 of Article X of the Con- 
vention with a new paragraph 7. Paragraph 7 of the existing Convention is no longer 
relevant because it applies only in the case where a Contracting State does not impose a 
branch profits tax. Both Contracting States now do impose such a tax. 


New paragraph 7 makes the 5% withholding rate of new paragraph 2(a) inapplicable in 
certain situations. Under new paragraph 7(b), dividends paid. by U.S. regulated invest- 
ment companies (RICs) are denied the 5% withholding rate even if the Canadian share- 
holder is a corporation that would otherwise qualify as a direct investor by satisfying 
the 10-percent ownership requirement. Consequently, all RIC dividends to Canadian 
beneficial owners are subjected to the'15% rate that applies to dividénds paid to portfo- 
lio investors. 


Dividends paid by U.S. real estate investment trusts (REITs) to Canadian beneficial 
owners are also denied the 5% rate under the rules of paragraph 7(c). REIT dividends 
paid to individuals who own less than a 10% interest in the REIT are subject to with- 
holding at a maximum rate of 15%. Paragraph 7(c) also provides that dividend distribu- 
tions by a REIT to an estate or a testamentary trust acquiring the interest in the REIT. as 
a consequence of the death of an individual will be treated as distributions to an indivi- 
dual, for'the five-year period following the death. Thus, dividends paid to an estate or 
testamentary trust in respect of a holding of less than a 10% interest in the REIT also 
will be entitled to the 15% rate of withholding, but only for up to five years after the 
death. REIT dividends paid to other Canadian beneficial owners are subject to the rate 
of withholding tax that applies under the domestic law of the United States (i.e., 30%). 


The denial of the 5% withholding rate at source to all RIC and REIT shareholders, and 
the denial of the 15% rate to most shareholders of REITs, is intended to prevent the. use 
of these non-taxable conduit entities to gain unjustifiable benefits for certain sharehold- 
ers: For example, a Canadian corporation that wishes to hold a portfolio of U.S. corpo- 
rate shares may hold the portfolio directly and pay a U.S. withholding tax of 15%,on all 
of the dividends that it receives. Alternatively, it may place the portfolio, of U.S. stocks 
in a RIC, in which the Canadian corporation owns more than 10% of the shares, but in 
which there are enough small shareholders to satisfy the RIC diversified ownership 
requirements. Since the RIC is a pure conduit, there are no U.S. tax costs to the Cana- 
dian corporation of interposing the RIC as an intermediary in the chain of ownership. It 
is unlikely that a 10% shareholding in a RIC will constitute a 10% shareholding in any 
company from which the dividends originate. In the absence. of the’ special rules in 
paragraph 7(b), however, interposition of a RIC would transform what should be port- 
folio dividends into direct investment dividends taxable at source by the United States 
only at 5%. The special rules of paragraph 7 prevent this. 


Similarly, a resident of Canada may hold U.S. real! property directly and pay U.S. tax 
either at a 30% rate on the gross income or at the income tax rates specified in the 
Internal Revenue Code on the net income. By placing the real estate holding in a REIT, 
the Canadian investor could transform real estate income into dividend income and 
thus transform high-taxed income into much lower-taxed income. In the absence of the 
special rule, if the REIT shareholder were a Canadian corporation that owned at least a 
10% interest in the REIT, the withholding rate would be 5%; in all other cases, it would 
be 15%. In either event, with one exception, a tax rate of 30% or more would be signif- 
icantly reduced. The exception is the relatively small individual Canadian investor who 
might be subject to U.S. tax at a rate of only 15% on the net income even if he earned 
the real estate income directly. Under the rule in paragraph 7(c), such individuals, de- 
fined as those holding less than a'10% interest in the REIT, remain taxable at source at 
a 15% rate. 


Subparagraph (a) of paragraph 7 provides a special rule for certain dividends paid by 
Canadian non-resident-owned investment corporations (“NROs”). The subparagraph 
provides for a maximum rate of 10% (instead of the standard rate of 5%) for dividends 
paid by NROs that are Canadian residents to a U.S. company that owns 10% or more of 
the voting stock of the NRO and that is the beneficial owner of the dividend. This rule 
maintains the rate available under the current Convention for dividends from NROs. 
Canada wanted the withholding rate for direct investment NRO dividends to be no 
lower than the maximum withholding rates under the Convention on interest and royal- 
ties, to make sure that a foreign investor cannot transform interest or royalty income 
subject to a 10% withholding tax into direct dividends qualifying for a 5% withholding 
tax by passing it through to an NRO. 


Technical Explanation [1984]: Paragraph 7 provides that, notwithstanding para- 
graph 5, a Contracting State that does not impose a branch profits tax as described in 
paragraph 6 (i.e., under current law, the United States) may tax a dividend paid by a 
company which is a resident of the other Contracting State if at least 50% of the com- 
pany’s gross income from all sources was included in the computation of business prof- 
its attributable to one or more permanent establishments which such company had in 
the first-mentioned State. The dividend subject to such a tax must, however, be attribu- 
table to profits earned by the company in taxable years beginning after September 26, 
1980 and the 50% test must be met for the three-year period preceding the taxable year 
of the company in which the dividend is declared (including years ending on or before 


2327 


Art. X 


September 26, 1980) or such shorter period as the company had been in existence prior 
to that taxable year. Dividends will be deemed to be distributed, for purposes of para- 
graph 7, first out of profits of the taxation year of the company in which the distribution 
is made and then out of the profits of the preceding year or years of the company. 
Paragraph 7 provides further that if a resident of the other Contracting State is the 
beneficial owner of such dividends, any tax imposed under paragraph 7 is subject to the 
10 or 15% limitation of paragraph 2 or the rules of paragraph 4 (providing for divi- 
dends to be taxed as business profits or income from independent personal services), as 
the case may be. 


8. Notwithstanding the provisions of paragraph 5, a company which 
is a resident of Canada and which has income subject to tax in the 
United States (without regard to the provisions of the Convention) 
may be liable to the United States accumulated earnings tax and 
personal holding company tax but only if 50 per cent or more in 
value of the outstanding voting shares of the company is owned, 
directly or indirectly, throughout the last half of its taxable year by 
citizens or residents of the United States (other than citizens of Can- 
ada who do not have immigrant status in the United States or who 
have not been residents in the United States for more than three 
taxable years) or by residents of a third state. 


Definitions: “Canada” — Art. II:1(a), ITCIA 5; “company” — Art. II:1(f); “personal 
holding company” — Internal Revenue Code s. 542(a); “resident” — Art. IV; 
“share” —ITCIA 3, ITA 248(1); “United States” — Art. III:1(b). 


Technical Explanation [1984]: Paragraph 8 provides that, notwithstanding para- 
graph 5, a company which is a resident of Canada and which, absent the provisions of 
the Convention, has income subject to tax by the United States may be liable for the 
United States accumulated earnings tax and personal holding company tax. These taxes 
can be applied, however, only if 50% or more in value of the outstanding voting shares 
of the company is owned, directly or indirectly, throughout the last half of its taxable 
year by residents of a third State or by citizens or residents of the United States, other 
than citizens of Canada who are resident in the United States but who either do not 
have immigrant status in the United States or who have not been resident in the United 
States for more than three taxable years. The accumulated earnings tax is applied to 
accumulated taxable income calculated without the benefits of the Convention. Simi- 
larly, the personal holding company tax is applied to undistributed personal holding 
company income computed as if the Convention had not come into force. 


Article X does not apply to dividends paid by a company which is not a resident of 
either Contracting State. Such dividends, if they are income of a resident of one of the 
Contracting States, are subject to tax as provided in Article XXII (Other Income). 


Information Circulars [Art. X]: 76-12R6: Applicable rate of part XIII tax on 
amounts paid or credited to persons in countries with which Canada has a tax 
convention. 


Article XI — Interest 


1. Interest arising in a Contracting State and beneficially owned by 
a resident of the other Contracting State may be taxed only in that 
other State. 


Related Provisions: Art, XI:2 — Meaning of “interest”; Art. XI:3, 4 — No applica- 
tion if permanent establishment; Art. XXII:4 — No withholding tax on guarantee fees; 
Art. XXIX-A — Limitation on benefits. 


History: Para. 1 replaced by 2007 Protocol, art. 6, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009. In applying art. 6 of the Protocol to interest 
paid or credited during calendar 2008 or 2009, Art. XI:1 shall be read as follows: 


1. Interest arising in a Contracting State and beneficially owned by a resident of 
the other Contracting State may be taxed only in that other State. However, if the 
interest is not exempt under paragraph 3 of Article XI (Interest) as it read on 
January 1, 2007, and the payer of the interest and the beneficial owner of the 
interest are related, or would be deemed to be related if the provisions of para- 
graph 2 of Article IX (Related Persons) applied for this purpose, such interest 
may also be taxed in the Contracting State in which it arises, and according to 
the laws of that State, but the tax so charged shall not exceed the following per- 
centage of the gross amount of the interest: 


(a) if the interest is paid or credited during the first calendar year that ends 
after entry into force of this paragraph, 7 percent; and 


(b) if the interest is paid or credited during the second calendar year that 
ends after entry into force of this paragraph, 4 percent; 


(See art. 27(2) and (3)(d) under “Application of the 2007 Protocol” above). Also see 
History to Art. XI below. 


Definitions: “interest” — Art. XI:2; “State” — Art. III:1(i). 


Forms: NR301: Declaration of eligibility for benefits under a tax tréaty for a non- 
resident taxpayer. 


Canada—U.S. Tax Convention 


Technical Explanation [2007 Protocol]: Article 6 of the Protocol replaces Article 
XI (Interest) of the existing Convention. Article XI specifies the taxing jurisdictions 
over interest income of the States of source and residence and defines the terms neces- 
sary to apply Article XI. As with other benefits of the Convention, the benefits of Arti- 
cle XI are available to a resident of a Contracting State only if that resident is entitled 
to those benefits under the provisions of Article XXIX A (Limitation on Benefits). 


New paragraph | generally grants to the residence State the exclusive right to tax inter- 
est beneficially owned by its residents and arising in the other Contracting State. See 
the Technical Explanation for new paragraphs 6 and 7 of Article [V (Residence) for 
discussion regarding the interaction between domestic law concepts of beneficial own- 
ership and the treaty rules to determine when a person is considered to derive an item 
of income for purposes of obtaining benefits under the Convention such as withholding 
rate reductions. 


Subparagraph 3(d) of Article 27 of the Protocol provides an additional rule regarding 
the application of paragraph 1 during the first two years that end after the Protocol’s 
entry into force. This rule is described in detail in the Technical Explanation to Article 
2h 


2. The term “interest” as used in this Article means income from 
debt-claims of every kind, whether or not secured by mortgage, and 
whether or not carrying a right to participate in the debtor’s profits, 
and in particular, income from government securities and income 
from bonds or debentures, including premiums or prizes attaching 
to such securities, bonds or debentures, as well as income assimi- 
lated to income from money lent by the taxation laws of the Con- 
tracting State in which the income arises. However, the term “‘inter- 
est” does not include income dealt with in Article X (Dividends). 


Definitions: “State” — Art. III:1(i). 


Technical Explanation [2007 Protocol]: Paragraph 2 of new Article XI is substan- 
tially identical to paragraph 4 of Article XI of the existing Convention. 


Paragraph 2 defines the term “interest” as used in Article XI to include, inter alia, in- 
come from debt claims of every kind, whether or not secured by a mortgage. Interest 
that is paid or accrued subject to a contingency is within the ambit of Article XI. This 
includes income from a debt obligation carrying the right to participate in profits. The 
term does not, however, include amounts that are treated as dividends under Article X 
(Dividends). 

The term “interest” also includes amounts subject to the same tax treatment as income 
from money lent under the law of the State in which the income arises. Thus, for pur- 
poses of the Convention, amounts that the United States will treat as interest include (i) 
the difference between the issue price and the stated redemption price at maturity of a 
debt instrument (i.e., original issue discount (OID)), which may be wholly or partially 
tealized on the disposition of a debt instrument (section 1273), (ii) amounts that are 
imputed interest on a deferred sales contract (section 483), (iii) amounts treated as in- 
terest or OID under the stripped bond rules (section 1286), (iv) amounts treated as 
original issue discount under the below-market interest rate rules (section 7872), (v) a 
partner’s distributive share of a partnership’s interest income (section 702), (vi) the 
interest portion of periodic payments made under a “finance lease” or similar contrac- 
tual arrangement that in substance is a borrowing by the nominal lessee to finance the 
acquisition of property, (vii) amounts included in the income of a holder of a residual 
interest in a real estate mortgage investment conduit (REMIC) (section 860E), because 
these amounts generally are subject to the same taxation treatment as interest under 
U.S. tax law, and (viii) interest with respect to notional principal contracts that are re- 
characterized as loans because of a “substantial non-periodic payment.” 


3. The provisions of paragraph 1 shall not apply if the beneficial 
owner of the interest, being a resident of a Contracting State, carries 
on, or has carried on, business in the other Contracting State in 
which the interest arises, through a permanent establishment situ- 
ated therein, and the debt-claim in respect of which the interest is 
paid is effectively connected with such permanent establishment. In 
such case the provisions of Article VII (Business Profits) shall 
apply. 

Definitions: “interest” — Art. X1:2; “permanent establishment” — Art. V; “resident 
of a Contracting State” — Art. IV; “State” — Art. III:1(i). 


Technical Explanation [2007 Protocol]: Paragraph 3 is in all material respects the 
same as paragraph 5 of Article XI of the existing Convention. New paragraph 3 adds 
clarifying language consistent with the changes made in Articles 4, 5, and 7 of the 
Protocol with respect to income attributable to a permanent establishment that has 
ceased to exist. Also, consistent with the changes described in Article 9 of the Protocol, 
discussed below, paragraph 3 does not contain references to the performance of inde- 
pendent personal services through a fixed base. 


Paragraph 3 provides an exception to the exclusive residence taxation rule of paragraph 
1 in cases where the beneficial owner of the interest carries on business through a per- 
manent establishment in the State of source and the interest is effectively connected to 
that permanent establishment. In such cases the provisions of Article VII(Business 
Profits) will apply and the source State will retain the right to impose tax on such 
interest income. 
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Art. XI — Interest 


4. For the purposes of this Article, interest shall be deemed to arise 
in a Contracting State when the payer is that’ State itself, or a politi- 
cal subdivision, local authority or a resident of that State. Where, 
however, the person paying the interest, whether he is a resident of 
a Contracting, State or not, has in a State other than that.of which he 
is a resident a permanent establishment in connection with which 
the: indebtedness on which the interest is paid was incurred, and 
such interest is borne by such permanent establishment, then such 
interest shall be deemed to arise in the State in which the permanent 
establishment is situated and not in the State of which the payer is a 
resident, 

Definitions: “interest” — Art. XI:2; “permanent establishment” — Art. V; “per- 
son” — Art. Ill:1(e); “resident” — Art. IV; “State” — Art. IIT:1(). 

Technical Explanation [2007 Protocol]: Paragraph-4 is in all material respects the 
same as paragraph 6 of Article XI of the existing-Convention. The only difference is 


that, consistent with the changes described below with respect to Article 9 of the Proto- 
col, paragraph 4 does not contain references to a fixed base. 


Paragraph’ 4establishes the source of interest for purposes of Article XI. Interest is 
considered to arise in a Contracting State if the payer is that State, or a political subdi- 
vision, local: authority, or resident of that State. However, in cases. where the person 
paying the interest, whether a resident of a Contracting State or of a third State, has ina 
State other than that ‘of which he is a resident a permanent establishment in connection 
with which the indebtedness on which the interest was paid’ was incurred, and such 
interest is borne by the permanent establishment, then such interest is deemed to arise 
in the State in which the permanent establishment is situated and not in the State of the 
payer’s residence. Furthermore, pursuant to paragraphs 1 and 4, and Article XXII 
(Other Income), Canadian tax will not be imposed on interest paid to a U.S. resident by 
a company resident in Canada if the indebtedness is incurred in connection with, and 
the interest is borne by, a permanent establishment of the company situated in a third 
State. For the purposes of ‘this Article, “borne by” means allowable as a deduction in 
computing taxable income. 


5. Where; by:reason of a:special relationship between the payer and 
the beneficial owner or between both of them and some other per- 
son, the amount of the interest, having regard to the debt-ciaim for 
which it is paid, exceeds the amount which would have been agreed 
upon by the payer and the beneficial owner in the absence of such 
relationship, the provisions of this Article shall apply only to ‘the 
last-mentioned amount. In such case the excess part of the pay- 
ments shall remain taxable according to the laws of each Con- 
tracting State, due regard being had to the other provisions of this 
Convention. 


Definitions: “interest” — Art. XI:2; “person” — Art. IIl:1(e); “State” — Art. I1@). 


Technical Explanation [2007 Protocol]: Paragraph 5 is identical to paragraph 7 of 
Article XI of the existing Convention. ° ; 


Paragraph 5’ provides that in cases involving special relationships between the payer 
and the beneficial owner of interest income or between both of them and some other 
person, Article XI applies only to that portion of the total interest payments that would 
have been made absent such special relationships (i.e., an arm’s-length interest pay- 
ment). Any excess amount of interest paid remains taxable according to the laws of the 
United States and Canada, respectively, with due regard to the other provisions of the 
Convention. 


6. Notwithstanding the provisions of paragraph 1: 


(a) interest arising in the United States that is contingent interest 
of a type that does not qualify as portfolio interest under United 
~ States law may be taxed by the United States but, if the benefi- 
cial owner of the interest is a resident of Canada, the gross 
amount of the interest may be taxed at a rate not exceeding the 
rate prescribed in subparagraph (b) of paragraph 2 of Article X 
(Dividends); ite 


(b) interest arising in Canada, that is determined with reference 
to receipts, sales, income, profits or other cash flow of the debtor 
or a-related person, to any change.in the value of any property of 
the debtor or a related person or to any dividend, partnership 
distribution or similar payment made by the debtor to a related 
person may be taxed by Canada, and according to the laws of 
Canada, but if the beneficial owner is a resident of the United 
States, the gross amount of the interest may be taxed at a rate not 
exceeding the rate prescribed in subparagraph (b) of paragraph 2 
of Article X (Dividends); and ; 


Art. XI 


(c) interest that is an excess inclusion with respect to a residual 
interest in a real estate mortgage investment ‘conduit may be 
taxed by each State in accordance with its domestic law. 


Related Provisions: ITA. 12(1)(g) — Income based on production or use of pro- 
perty; ITA 212(1)(b), 212(3)“participating debt interest” — Withholding tax imposed 
by Canada. 


Definitions: “interest” — Art. X1:2; “person” — Art. III:1(e); “related” —ITCIA 3, 
ITA 251; “resident” — Art. IV; “State” — Art. IlI:1(); “United States” — Art. 
Ii: 1(b). 


Technical Explanation [2007. Protocol]: New paragraph 6 provides. anti-abuse 
exceptions to exclusive residence State taxation in paragraph | for two classes of inter- 
est payments. 


The first class of interest, dealt with in subparagraphs 6(a) and 6(b), is so-called “con- 
tingent interest.” With respect to interest arising in the United States, subparagraph 6(a) 
refers to contingent interest of a type that does not qualify as portfolio interest under 
U.S. domestic: law.. The cross-reference to the U.S. definition. of contingent interest, 
which is found in Code section 871(h)(4), is intended to ensure that the exceptions of 
Code section 871(h)(4)(C) will apply. With respect to Canada, such interest is defined 
in subparagraph 6(b) as any interest arising in Canada that is determined by reference 
to the receipts, sales, income, profits or other cash flow of the debtor or a related per- 
son, to any change in the value of any property of the debtor or a related person or to 
any ‘dividend, partnership distribution or similar payment made by the debtor or a re- 
lated person.” Any such’ interest'may be taxed in‘Canada according to the laws of 
Canada. 


Under subparagraph 6(a) or 6(b), if the beneficial owner is a resident of the other Con- 
tracting State, the gross amount of the “contingent interest” may be taxed at a rate not 
exceeding 15%. 


The second class of interest is dealt with in subparagraph 6(c). This exception is consis- 
tent with the policy of Code sections 860E(e) and 860G(b) that excess inclusions with 
respect to a real estate mortgage investment conduit (REMIC) should bear full U.S. tax 
in all cases. Without a'full tax at source, foreign purchasers of residual interests would 
have a competitive advantage over U.S. purchasers at the time these interests are ini- 
tially offered. Also, absent this rule, the’U:S. fisc would suffer a revenue loss with 
respéct to mortgages held in a REMIC because of opportunities for tax avoidance cre- 
ated by differences in the timing of taxable and economic income produced by these 
interests, 


Therefore, subparagraph 6(c) provides a bilateral provision that interest that is an ex- 
cess inclusion with respect to a residual interest in a REMIC may be taxed by each 
State in accordance with its domestic law. While the provision is written reciprocally, 
at the time the Protocol was signed, the provision had no application in respect of Ca- 
nadian-source interest, as Canada did: not have, REMICs. 


*New subparagraph 6(b) of Article’ XI erroneously refers to a “similar payment made 
by the debtor to a related person.” The correct formulation, which the Contracting 
States agree to apply, is “similar payment made by the debtor or a related person.” — 


7. Where. a resident of.a Contracting State pays interest .to a person 
other than a resident of the other Contracting State, that other State 
may not impose any tax on such interest except insofar as it arises 
in that other State or insofar as the debt-claim in respect of which 
the interest is paid is effectively connected with a permanent estab- 
lishment situated in that other State. 


Definitions: “interest” — Art. XI:2; “permanent establishment” — Art. Vs “per: 
son” — Art. III:1(e); “resident” — Art: TV;"“State’ > Act. TII:1(). 


Technical Explanation [2007 Protocol]: Paragraph 7 is‘in all material respects the 
same as paragraph 8 of Article XI of the existing Convention. The only difference is 
that, consistent with the changes made in Article 9 of the Protocol, paragraph 7 
removes the references to a fixed base. 


Paragraph 7 restricts the right of a Contracting State to impose tax on interest paid by a 
resident of the other Contracting State. The first State may not impose any tax on such 
interest except insofar as the interest is paid to a resident of that State or arises in that 
State or the debt claim in respect of which the interest is paid is effectively connected 
with a permanent establishment situated in that State. 


Relationship to other Articles 


Notwithstanding the foregoing limitations on source State taxation of interest, the sav- 
ing clause of paragraph 2 of Article XXIX (Miscellaneous Rules) permits the United 
States to tax its residents and citizens, subject to the special foreign tax credit rules of 
paragraph 5 of Article XXIV (Elimination of Double. Taxation), as if the Convention 
had, not come into force. 


History [former Canada-U.S. Tax Treaty:Art. XI]; Art. XI replaced by 2007 
Protocol; ‘art. 6, effective with respect to taxable years beginning after 2008, but in 
respect of taxes withheld at source, for amounts paid or credited on or after February 1, 
2009 (see att. 27(2) and (3)(d) under “Application of the 2007 Protocol” and the His- 
tory to Art. XI:1 above). Art. XI formerly read: 


1. Interest arising in a Contracting State and paid to a resident of the other Con- 
tracting State may be taxed in that other State. 
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Art. XI 


Technical Explanation [1984]: Paragraph | allows interest arising in Canada or the 
United States and paid to a resident of the other State to be taxed in the latter State. 
Paragraph 2 provides that such interest may also be taxed in the Contracting State 
where it arises, but if a resident of the other Contracting State is the beneficial owner, 
the tax imposed by the State of source is limited to 15 percent of the gross amount of 
the interest. 


2. However, such interest may also be taxed in the Contracting State in which it 
arises, and according to the laws of that State; but if a resident of the other Con- 
tracting State is the beneficial owner of such interest, the tax so charged shall not 
exceed 10 per cent of the gross amount of the interest. 


Technical Explanation [1995 Protocol]: Article 6 of the Protocol amends Article XI 
(Interest) of the Convention. Paragraph 1 of the Article reduces the general maxi- 
mum withholding rate on interest under paragraph 2 of Article XI from 15 percent to 
10 percent. 


Technical Explanation [1984]: See Art. XI:1. 


3. Notwithstanding the provisions of paragraph 2, interest arising in a Con- 
tracting State shall be exempt from tax in that State if: 


(a) the interest is beneficially owned by the other Contracting State, a politi- 
cal subdivision or local authority thereof or an instrumentality of such other 
State, subdivision or authority, and is not subject to tax by that other State; 


(b) the interest is beneficially owned by a resident of the other Contracting 
State and is paid with respect to debt obligations issued at arm’s length and 
guaranteed or insured by that other State or a political subdivision thereof or 
an instrumentality of such other State or subdivision which is not subject to 
tax by that other State; 


(c) the interest is beneficially owned by a resident of the other Contracting 
State and is paid by the first-mentioned State, a political subdivision or local 
authority thereof or an instrumentality of such first-mentioned State, subdi- 
vision or authority which is not subject to tax by that first-mentioned State; 


(d) the interest is beneficially owned by a resident of the other Contracting 
State and is paid with respect to indebtedness arising as a consequence of the 
sale on credit by a resident of that other State of any equipment, merchan- 
dise or services except where the sale or indebtedness was between related 
persons; or 


(€) the interest is paid by a company created under the laws in force in the 
other Contracting State with respect to an obligation entered into before the 
date of signature of this Convention, provided that such interest would have 
been exempt from tax in the first-mentioned State under Article XII of the 
1942 Convention. 


Technical Explanation [1995 Protocol]: Paragraph 3 of Article XI of the Convention 
provides that, notwithstanding the general withholding rate applicable to interest pay- 
ments under paragraph 2, certain specified categories of interest are exempt from 
withholding at source. Paragraph 2 of Article 6 of the Protocol amends paragraph 
3(d) of the Convention, which deals with interest paid on indebtedness arising in 
connection with a sale on credit of equipment, merchandise, or services. The exemp- 
tion provided by that paragraph in the Convention is broadened under the Protocol to 
apply to interest that is beneficially owned either by the seller in the underlying trans- 
action, as under the present Convention, or by any beneficial owner of interest paid 
with respect to an indebtedness arising as a result of the sale on credit of equipment, 
merchandise, or services. This exemption, however, does not apply in cases where 
the purchaser is related to the seller or the debtor is related to the beneficial owner of 
the interest. The negotiators agreed that this exemption is subject, as are the other 
provisions of the Convention, to any anti-avoidance rules applicable under the re- 
spective domestic law of the Contracting States. 


The reference to “related persons” in paragraph 3(d) of Article XI of the Convention, 
as amended, is a change from the present Convention, which refers to “persons deal- 
ing at arm’s length.” The term “related person” as used in this Article is not defined 
for purposes of the Convention. Accordingly, the meaning of the term, and, there- 
fore, the application of this Article, will be governed by the domestic law of each 
Contracting State (as is true with the use of the term “arm’s-length” under the current 
Convention) under the interpretative rule of paragraph 2 of Article III (General Defi- 
nitions). The United States will define the term “related person” as under section 482 
of the Internal Revenue Code, to include organizations, trades, or businesses 
(whether or not incorporated, whether or not organized in the United States, and 
whether or not affiliated) owned or controlled directly or indirectly by the same inter- 
ests. The Canadian definition of “related persons” is found in section 251 of the Jn- 
come Tax Act. 


Technical Explanation [1984]: Paragraph 3 provides a number of exceptions to the 
right of the source State to impose a 15 percent tax under paragraph 2. The following 
types of interest beneficially owned by a resident of a Contracting State are exempt 
from tax in the State of source: a) interest beneficially owned by a Contracting State, 
a political subdivision, or a local authority thereof, or an instrumentality of such 
State, subdivision, or authority, which interest is not subject to tax by such State; b) 
interest beneficially owned by a resident of a Contracting State and paid with respect 
to debt obligations issued at arm’s length which are guaranteed or insured by such 
State or a political subdivision thereof, or by an instrumentality of such State or sub- 
division (not by a local authority or an instrumentality thereof), but only if the guar- 
antor or insurer is not subject to tax by that State; c) interest paid by a Contracting 
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State, a political subdivision, or a local authority thereof, or by an instrumentality of 
such State, subdivision, or authority, but only if the payer is not subject to tax by 
such State; and d) interest beneficially owned by a seller of equipment, merchandise, 
or services, but only if the interest is paid in connection with a sale on credit of 
equipment, merchandise, or services and the sale was made at arm’s length. Whether 
such a transaction is made at arm’s length will be determined in the United States 
under the facts and circumstances. The relationship between the parties is a ‘factor, 
but not the only factor, taken into account in making this determination. Furthermore, 
interest paid by a company resident in the other Contracting State with respect to an 
obligation entered into before September 26, 1980 is exempt from tax in the State of 
source (irrespective of the State of residence of the beneficial owner), provided that 
such interest would have been exempt from tax in the Contracting State of source 
under Article XII of the 1942 Convention. Thus, interest paid by a United States 
corporation whose business is not managed and controlled in Canada to a recipient 
not resident in Canada or to a corporation not managed and controlled in Canada 
would be exempt from Canadian tax as long as the debt obligation was entered into 
before September 26, 1980. The phrase “not subject to tax by that ... State” in para- 
graph 3(a), (b), and (c) refers to taxation at the Federal levels of Canada and the 
United States. 


The phrase “obligation entered into before the date of signature of this Convention” 
means: (1) any obligation under which funds were dispersed prior to September 26, 
1980; (2) any obligation under which funds are dispersed on or after September 26, 
1980, pursuant to a written contract binding prior to and on such date, and at all times 
thereafter until the obligation is satisfied; or (3) any obligation with respect to which, 
prior to September 26, 1980, a lender had taken every action to signify approval 
under procedures ordinarily employed by such lender in similar transactions and had 
sent or deposited for delivery to the person to whom the loan is to be made written 
evidence of such approval in the form of a document setting forth, or referring to a 
document sent by the person to whom the loan is to be made that sets forth, the 
principal terms of such loan. 


4, The term “‘interest’as used in this Article means income from debt-claims of 
every kind, whether or not secured by mortgage, and whether or not carrying a 
right to participate in the debtor’s profits, and in particular, income from govern- 
ment securities and income from bonds or debentures, including premiums and 
prizes attaching to such securities, bonds or debentures, as well as income assim- 
ilated to income from money lent by the taxation laws of the Contracting State in 
which the income arises. However, the term “‘interest” does not include income 
dealt with in Article X (Dividends), 


Technical Explanation [1984]: Paragraph 4 defines the term “interest,” as used in 
Article XI, to include, among other things, debt claims of every kind as well as in- 
come assimilated to income from money lent by the taxation laws of the Contracting 
State in which the income arises. In no event, however, is income dealt with in Arti- 
cle X (Dividends) to be considered interest. 


5. The provisions of paragraphs 2 and 3 shall not apply if the beneficial owner of 
the interest, being a resident of a Contracting State, carries on business in the 
other Contracting State in which the interest arises, through a permanent estab- 
lishment situated therein, or performs in that other State independent personal 
services from a fixed base situated therein, and the debt-claim in respect of 
which the interest is paid is effectively connected with such permanent establish- 
ment or fixed base. In such case, the provisions of Article VII (Business Profits) 
or Article XIV (Independent Personal Services), as the case may be, shall apply. 


Technical Explanation [1984]: Paragraph 5 provides that neither the 15 percent limi- 
tation on tax in the Contracting State of source provided in paragraph 2 nor the vari- 
ous exemptions from tax in such State provided in paragraph 3 apply if the beneficial 
owner of the interest is a resident of the other Contracting State carrying on business 
in the State of source through a permanent establishment or fixed base, and the debt 
claim in respect of which the interest is paid is effectively connected with such per- 
manent establishment or fixed base (i.e., the interest is attributable to the permanent 
establishment or fixed base). In this case, interest income is to be taxed in the Con- 
tracting State of source as business profits — that is, on a net basis. 


6. For the purposes of this Article, interest shall be deemed to arise in a Con- 
tracting State when the payer is that State itself, or a political subdivision, local 
authority or resident of that State. Where, however, the person paying the inter- 
est, whether he is a resident of a Contracting State or not, has in a State other 
than that of which he is a resident a permanent establishment or a fixed base in 
connection with which the indebtedness on which the interest is paid was. in- 
curred, and such interest is borne by such permanent establishment or fixed base, 
then such interest shall be deemed to arise in the State in which the permanent 
establishment or fixed base is situated and not in the State of which the payer is a 
resident. 


Technical Explanation [1984]: Paragraph 6 establishes the source of interest for pur- 
poses of Article XI. Interest is considered to arise in a Contracting State if the payer 
is that State, or a political subdivision, local authority, or resident of that State. How- 
ever, in cases where the person paying the interest, whether a resident of a Con- 
tracting State or of a third State, has in a State other than that of which he is a resi- 
dent a permanent establishment or fixed base in connection with which the 
indebtedness on which the interest was paid was incurred, and such interest is borne 
by the permanent establishment or fixed base, then such interest is deemed to arise in 
the State in which the permanent establishment or fixed base is situated and not in 
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the State of the payer’s residence. Thus, pursuant to paragraphs 6 and 2, and Article 
XXII (Other Income), Canadian tax will not be imposed on interest paid to a U.S, 
resident by a company resident in Canada if the indebtedness is incurred in connec- 
tion with, and the interest is borne by, a permanent establishment of the company 
situated in a third State. “Borne by” means allowable as a deduction in computing 
taxable income. 


7. Where, by reason of a special relationship between the payer and the benefi- 
cial owner or between both of them and some other person, the amount of the 
interest, having regard to the debt-claim for which it is paid, exceeds the amount 
which would have been agreed upon by the payer and the beneficial owner in the 
absence of such relationship, the provisions of this Article shall apply only to the 
last-mentioned amount. In such case, the excess part of the payments shall re- 
main taxable according to the laws of each Contracting State, due regard being 
had to the other provisions of the Convention. 


Technical Explanation [1984]: Paragraph 7 provides that in cases involving special 
relationships between persons Article XI does not apply to amounts in excess of the 
amount which would have been agreed upon between persons having no special rela- 
tionship; any such excess amount remains taxable according to the laws of Canada 
and the United States, consistent with any relevant provisions of the Convention. 


8. Where a resident of a Contracting State pays interest to a person other than a 
resident of the other Contracting State, that other State may not impose any tax 
on such interest except insofar as it arises in that other State or insofar as the 
debt-claim in respect of which the interest is paid is effectively connected with a 
permanent establishment or a fixed base situated in that other State. 


Technical Explanation [1984]: Paragraph 8 restricts the right of a Contracting State 
to impose tax on interest paid by a resident of the other Contracting State. The first 
State may not impose any tax on such interest except insofar as the interest is paid to 
a resident of that State or arises in that State or the debt claim in respect of which the 
interest is paid is effectively connected with a permanent establishment or fixed base 
situated in that State. Thus, pursuant to paragraph 8 the United States has agreed not 
to impose tax on certain interest paid by Canadian companies to persons not resident 
in the United States, to the extent that such companies would pay U.S.-source interest 
under Code section 861(a)(1)(C) but not under the source rule of paragraph 6. It is to 
be noted that paragraph 8 is subject to the “saving clause” of paragraph 2 of Article 
XXIX (Miscellaneous Rules), so the United States may in all events impose its tax 
on interest received by U.S. citizens. ; 


9. The provisions of paragraphs 2 and 3 shall not apply to an excess inclusion 
with respect to a residual interest in a Real Estate Mortgage Investment Conduit 
to which Section 860G of the United States Internal Revenue Code, as it may be 
amended from time to time without changing the general principle thereof, 
applies. 
Technical Explanation [1995 Protocol]: Paragraph 3 of Article 6 of the Protocol 
adds a new paragraph 9 to Article XI of the Convention. Although the definition of 
“interest” in paragraph 4 includes an excess inclusion with respect to a residual inter- 
est in a real estate mortgage investment conduit (REMIC) described in section 860G 
of the Internal Revenue Code, new paragraph 9 provides that the reduced rates of tax 
at source for interest provided for in paragraphs 2 and 3 do not apply to such income. 
This class of interest, therefore, remains subject to the statutory 30 percent U.S. rate 
of tax at source. The legislation that created REMICs in 1986 provided that such 
excess inclusions were to be taxed at the full 30 percent statutory rate, regardless of 
any then-existing treaty provisions to the contrary. The 30 percent rate of tax on 
excess inclusions received by residents of Canada is consistent with this expression 
of Congressional intent. 
Former para. 2 amended by 1995 Protocol, art. 6(1), to substitute “10 per cent” for “15 
per cent”, effective with respect to amounts paid or credited on or after January 1, 1996 
(see art. 21(2)(a) under “Application of the 1995. Protocol” above). 
Former subpara. 3(d) amended by 1995 Protocol, art. 6(2), effective for amounts paid 
or credited on or after January 1, 1996 (see art. 21(2)(a) under “Application of the 1995 
Protocol” above). Subpara. 3(d) formerly read: 
(d) the interest is beneficially owned by a seller who is a resident of the other 
Contracting State and is paid by a purchaser in connection with the sale on credit 
of any equipment, merchandise or services, except where the sale is made be- 
tween persons dealing with each other not at arm’s length; or 
Former para. 9 added by 1995 Protocol, art. 6(3), effective for amounts paid or credited 
on or after January 1, 1996 (see art. 21(2)(a) under “Application of the Provisions of 
the Protocol” above). 


Article Xil — Royalties 


1. Royalties arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. 
Definitions: “royalties” — Art. XII:4; “State” — Art. TII:1(i). 

Technical Explanation [1984]: Generally speaking, under the 1942 Convention 
royalties, including royalties with respect to motion picture films, which are derived by 
a resident of one Contracting State from sources within the other Contracting State are 
taxed at a maximum rate of 15% in the latter State; copyright royalties are exempt from 
tax in thé! State of source, if the resident does not have a permanent establishment in 


that State. See Articles II, III, XII C, and paragraph 1 of Article XI of the 1942 Con- 
vention, and paragraph 6(a) of the Protocol to the 1942 Convention. 

Paragraph | of Article XII of the Convention provides that a Contracting State may tax 
its residents with respect to royalties arising in the other Contracting State. Paragraph 2 
provides that such royalties may also be taxed in the Contracting State in which they 
arise, but that if a resident of the other Contracting State is the beneficial owner of the 


royalties the tax in the Contracting State of source is limited to 10% of the gross 
amount of the royalties. 


2. However, such royalties may also be taxed in the Contracting 
State in which they arise, and according to the laws of that State; 
but if a resident of the other Contracting State is the beneficial 
owner of such royalties, the tax so charged shall not exceed 10 per 
cent of the gross amount of the royalties. 

Related Provisions: Art. XXIX-A — Limitation on benefits. 

Definitions: “royalties” — Art. XII:4; “State” — Art. II: 1(i). 

1.T. Technical News: 23 (computer software). 


Forms: NR301: Declaration of eligibility for benefits under a tax. treaty for a non- 
resident taxpayer. 


Technical Explanation [1984]: See Article XII, para. 1. 


3. Notwithstanding the provisions of paragraph 2, 


(a) copyright royalties and other like payments in respect of the 
production or reproduction of any literary, dramatic, musical or 
artistic work (other than payments in respect of motion pictures 
and works on film, videotape or other means of reproduction for 
use in connection with television); 


(b) payments for the use of, or the right’ to use, computer 
software; 


(c) payments for the use of, or the right to use, any patent or any 
information concerning industrial, commercial or scientific ex- 
perience (but not including any such information provided in 
connection with a rental or franchise agreement); and 


(d) payments with respect to broadcasting as may be agreed for 
the purposes of this paragraph in an exchange of notes between 
the Contracting States; 


arising in a Contracting State and beneficially owned by a resident 
of the other Contracting State shall be taxable only in that other 
State. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: ' 


8. Royalties — information in connection with franchise agreement 


It is understood that the reference in subparagraph 3(c) of Article XII (Royalties) 
of the Convention to information provided in connection with a franchise agree- 
ment shall generally refer only to information that governs or otherwise deals 
with the operation (whether by the payer or by another person) of the franchise, 
and not to other information concerning industrial, commercial or:scientific ex- 
perience that is held for resale or license. 


Para. 3 amended by 1995 Protocol, art. 7(1), effective for amounts paid or credited on 
or after January 1, 1996 (see art. 21(2)(a) under “Application of the 1995 Protocol” 
above). Para. 3 formerly read: 


3. Notwithstanding the provisions of paragraph 2, copyright royalties and other 
like payments in respect of the production or reproduction of any literary, dra- 
matic, musical or artistic work (but not including royalties in respect of motion 
pictures and works on film, videotape or other means of reproduction for use in 
connection with television) arising in a Contracting State and beneficially owned 

__by a resident of the other Contracting State shall be taxable only in that other 
State. 


Para. 3 amended by 1983 Protocol, art. V, para. 1. 
Definitions: “royalties” — Art. XII:4. 
1.T. Technical News: 23 (computer software). 


Technical Explanation [1995 Protocol]: Article 7 of the Protocol modifies Article 
XII (Royalties) of the Convention by expanding the classes of royalties exempt from 
withholding of tax at source. Paragraph 3, as amended by the Protocol, identifies four 
classes of royalty payments arising in one Contracting State and beneficially owned by 
a resident of the other that are exempt at source: (1) subparagraph (a) preserves. the 
exemption in paragraph 3 of the present Convention for copyright royalties in respect 
of literary and other works, other than certain such payments in respect of motion pic- 
tures, videotapes, and similar payments; (2) subparagraph (b) specifies that computer 
software royalties are also exempt; (3) subparagraph (c) adds royalties paid for the use 
of, or the right to use, patents and information concerning industrial, commercial, and 
scientific experience, other than payments in connection with rental or franchise agree- 
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ments; and (4) subparagraph (d) allows the Contracting States to reach an agreement, 
through an exchange of diplomatic notes, with respect to the application of paragraph 3 
of Article XII to payments in respect of certain live broadcasting transmissions. 


The specific reference to software in subparagraph (b) is not intended to suggest that 
the United States views the term “copyright” as excluding software in other U.S. trea- 
ties (including the current treaty with Canada). 


The negotiators agreed that royalties paid for the use of, or the right to use, designs or 
models, plans, secret formulas, or processes are included under subparagraph 3(c) to 
the extent that they represent payments for the use of, or the right to use, information 
concerning industrial, commercial, or scientific experience. In addition, they agreed 
that royalties paid for the use of, or the right to use, “know-how,” as defined in para- 
graph 11 of the Commentary on Article 12 of the OECD Model Income Tax Treaty, 
constitute payments for the use of, or the right to use, information concerning indus- 
trial, commercial, or scientific experience. The negotiators further agreed that a royalty 
paid under a “mixed contract,” “package fee,” or similar arrangement will be treated as 
exempt at source by virtue of paragraph 3 to the extent of any portion that is paid for 
the use of, or the right to use, property or information with respect to which paragraph 
3 grants an exemption. 


The exemption granted under subparagraph 3(c) does not, however, extend to payments 
made for information concerning industrial, commercial, or scientific experience that is 
provided in connection with a rental or franchise agreement. For this purpose, the nego- 
tiators agreed that a franchise is to be distinguished from other arrangements resulting 
in the transfer of intangible property. They agreed that a license to use intangibles 
(whether or not including a trademark) in a territory, in and of itself, would not consti- 
tute a franchise agreement for purposes of subparagraph 3(c) in the absence of other 
rights and obligations in the license agreement or in any other agreement that would 
indicate that the arrangement in its totality constituted a franchise agreement. For ex- 
ample, a resident of one Contracting State may acquire a right to use a secret formula to 
manufacture a particular product (e.g., a perfume), together with the right to use a 
trademark for that product and to market it at a non-retail level, in the other Contracting 
State. Such an arrangement would not constitute a franchise in the absence of any other 
rights or obligations under that arrangement or any other agreement that would indicate 
that the arrangement in its totality constituted a franchise agreement. Therefore, the 
royalty payment under that arrangement would be exempt from withholding tax in the 
other Contracting State to the extent made for the use of, or the right to use, the secret 
formula or other information concerning industrial, commercial, or scientific experi- 
ence; however, it would be subject to withholding tax at a rate of 10%, to the extent 
made for the use of, or the right to use, the trademark. 


The provisions of paragraph 3 do not fully reflect the U.S. treaty policy of exempting 
all types of royalty payments from taxation at source, but Canada was not prepared to 
grant a complete exemption for all types of royalties in the Protocol. Although the 
Protocol makes several important changes to the royalty provisions of the present Con- 
vention in the direction of bringing Article XII into conformity with U.S. policy, the 
United States remains concerned about the imposition of withholding tax on some clas- 
ses of royalties and about the associated administrative burdens. In this connection, the 
Contracting States have affirmed their intention to collaborate to resolve in good faith 
any administrative issues that may arise in applying the provisions of subparagraph 
3(c). The United States intends to continue to pursue a zero rate of withholding for all 
royalties in future negotiations with Canada, including discussions under Article 20 of 
the Protocol, as well as in negotiations with other countries. 


As noted above, new subparagraph 3(d) enables the Contracting States to provide an 
exemption for royalties paid with respect to broadcasting through an exchange of notes. 
This provision was included because Canada was not prepared at the time of the nego- 
tiations to commit to an exemption for broadcasting royalties. Subparagraph 3(d) was 
included to enable the Senate to give its advice and consent in advance to such an 
exemption, in the hope that such an exemption could be obtained without awaiting the 
negotiation of another full protocol. Any agreement reached under the exchange of 
notes authorized by subparagraph 3(d) would lower the withholding rate from 10% to 
zero and, thus, bring the Convention into greater conformity with established U.S. 
treaty policy. 

Technical Explanation [1984]: Paragraph 3 provides that, notwithstanding para- 
graph 2, copyright royalties and other like payments in respect of the production or 
reproduction of any literary, dramatic, musical, or artistic work, including royalties 
from such works on videotape or other means of reproduction for private (home) use, if 
beneficially owned by a resident of the other Contracting State, may not be taxed by 
the Contracting State of source. This exemption at source does not apply to royalties in 
respect of motion pictures, and of works on film, videotape or other means of reproduc- 
tion for use in connection with television broadcasting. Such royalties are subject.to tax 
at a maximum rate of 10% in the Contracting State in which they arise, as provided in 
paragraph 2 (unless the provisions of paragraph 5, described below, apply). 


4. The term “royalties” as used in this Article means payments. of 
any kind received as a consideration for the use of, or the right to 
use, any copyright of literary, artistic or scientific work (including 
motion pictures and works on film, videotape or other means of re- 
production for use in connection with television), any patent, trade 
mark, design or model, plan, secret formula or process, or for the 
use of, or the right to use, tangible personal property or for informa- 
tion concerning industrial, commercial or scientific experience, and, 


Canada—U.S. Tax Convention 


notwithstanding the provisions of Article XIII (Gains), includes 
gains from the alienation of any intangible property or rights de- 
scribed in this paragraph to the extent that such gains are contingent 
on the productivity, use or subsequent disposition of such property 
or rights. 


History: Para. 4 amended by 1983 Protocol, art. V, para. 2. 
Definitions: “property” — ITCIA 3, ITA 248(1). 


1.T. Technical News: 23 (computer software); 25 (e-commerce — payments for 
digital products not royalties). 


Technical Explanation [1984]: Paragraph 4 defines the, term “royalties” for pur- 
poses of Article XII. “Royalties” means payments of any kind received as considera- 
tion for the use of or the right to use any copyright of literary, artistic, or scientific 
work, including motion pictures, and works on film, videotape or other means of repro- 
duction for use in connection with television broadcasting, any patent, trademark, de- 
sign or model, plan, secret formula or process, or any payment for the use of or the 
right to use tangible personal property or for information concerning industrial, com- 
mercial, or scientific experience. The term “royalties” also includes gains from the 
alienation of any intangible property or rights described in paragraph 4 to the extent 
that such gains are contingent on the productivity, use, or subsequent disposition of 
such intangible property or rights. Thus, a guaranteed minimum payment derived from 
the alienation of (but not the use of) any right or property described in paragraph 4 is 
not a “royalty.” Any amounts deemed contingent on use by reason of Code section 
871(e) are, however, royalties under paragraph 2 of Article III (General Definitions), 
subject to Article XX VI (Mutual Agreement Procedure). The term “royalties” does not 
encompass management fees, which are covered by the provisions of Article VII (Busi- 
ness Profits) or XIV (Independent Personal Services), or payments under a bona fide 
cost-sharing arrangement. Technical service fees may be royalties in cases where the 
fees are periodic and dependent upon productivity or a similar measure. 


5. The provisions of paragraphs 2 and 3 shall not apply if the bene- 
ficial owner of the royalties, being a resident of a Contracting State, 
carries on, or has carried on, business in the other Contracting State 
in which the royalties arise, through a permanent establishment situ- 
ated therein, and the right or property in respect of which the royal- 
ties are paid is effectively connected to such permanent establish- 
ment. In such case the provisions of Article VII (Business Profits) 
shall apply. 


History: Para. 5 amended by 2007 Protocol, art. 7(1), generally effective with respect 
to taxable years beginning after 2008 (see art. 27(2) under “Application of the 2007 
Protocol” above). The para. formerly read: 


5. The provisions of paragraphs 2 and 3 shall not apply if the beneficial owner of 
the royalties, being a resident of a Contracting State, carries on business in the 
other Contracting State in which the royalties arise, through a permanent estab- 
lishment situated therein, or performs in that other State independent personal 
services from a fixed base situated therein, and the right or property in respect of 
which the royalties are paid is effectively connected with such permanent estab-. 
lishment or fixed base. In such case the provisions of Article VII (Business Prof- 
its) or Article XIV (Independent Personal Services), as the case may be, shall 
apply. 

Definitions: “business” — ITCIA 3, ITA 248(1); “permanent establishment” — Art. 

V:1; “property” —ITCIA 3, ITA 248(1); “resident” — Art. IV; “royalties” — Art. 

XI:4; “State” — Art. I1:1(). 


Technical Explanation [2007 Protocol]: Article 7 of the Protocol amends Article 
XII (Royalties) of the existing Convention. As with other benefits of the Convention, 
the benefits of Article XII are available to a resident of a Contracting State only if. that 
resident is entitled to those benefits under the provisions of Article XXIX A (Limita- 
tion on Benefits). 


See the Technical Explanation for new paragraphs 6 and 7 of Article [V(Residence) for 
discussion regarding the interaction between domestic law concepts of beneficial own- 
ership and the treaty rules to determine when a person is considered to derive an item 
of income for purposes of obtaining benefits of the Convention such as withholding 
rate reductions. 


Paragraph | of Article 7 of the Protocol replaces paragraph 5 of Article XII of the 
Convention. In all material respects, new paragraph 5 is the same as paragraph 5 of 
Article XII of the existing Convention. However, new paragraph 5 adds clarifying lan- 
guage consistent with the changes made in Articles 4, 5, and 6 of the Protocol with 
respect to income attributable to a permanent establishment that has ceased to exist. To 
conform with Article 9 of the Protocol, which deletes Article XTV (Independent Per- 
sonal Services) of the Convention, paragraph 1 of Article 7 of the Protocol also amends 
paragraph 5 of Article XII by omitting the reference to a “fixed base.” 


New paragraph 5 provides that the 10% limitation on tax in the source State provided 
by paragraph 2, and the exemption in the source State for certain royalties provided by 
paragraph 3, do not apply if the beneficial owner of the royalties carries on or has 
carried on business in the source State through a permanent establishment and the right 
or property in respect of which the royalties are paid is attributable to such permanent 
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establishment. In such case, the royalty income would be. taxable by. the source State 
under the provisions of Article. VII (Business. Profits)... ~ : 


Technical Explanation [1984]: Paragraph 5 provides that the 10% limitation on tax . 


in the Contracting State of source provided by paragraph 2, and the exemption in the 
Contracting State of source for certain copyright royalties provided by paragraph 3, do 
not apply if the beneficial owner of the royalties carries on’ business in the State of 
source through a permanent establishment or fixed base ‘andthe right or property in 
respect of which the royalties are paid is effectively connected: with such permanent 
establishment or fixed base (i.e., the royalties aré,attributable to the permanent estab- 
lishment or fixed base). In that event, the royalty income. would be taxable under. the 
provisions of Article VII (Business Profits) or XIV, (Independent Personal Services), as 
the case may be. 


6. For the purposes of this Article, 


(a) royalties shall be deemed to arise in a Contracting State 
__ when the payer is a resident of that State. Where, however, the 
person paying the royalties, whether he is a resident of a Con- 
tracting State or not, has in a State a permanent establishment in 
connection with which the obligation to pay, the royalties -was 
incurred, and such royalties are borne by such permanent estab- 
lishment; then ‘such royalties shall be deemed to arise in the 
State in‘which the permanent establishment is situated and not'in 


any other State of which the payer is a resident; and 


(b) where subparagraph (a):does not-operate to treat royalties :as _ 


arising in either Contracting State and the royalties are for the 


use of, or the right’ to: use, intangible: property or tangible per- — 


sonal property in a Contracting State, then such royalties shall 
be. deemed to arise in that State. : 


History: Subpara. 6(a) amended by 2007 Protocol, art: 7(2), effective with respect to 
taxable years beginning after 2008, but in respect of taxes withheld ‘at source, for — 
amounts paid or credited on or after February 1, 2009 (see. art. 27(2) under,“Applica- | 


tion of the 2007 Protocol” above). The subpara. formerly read: 


(a) royalties shall be deemed to arise in a Contracting State when the payer,is a 
resident of that State. Where, however, the person paying the royalties, whether 
he is a resident of a Contracting State or not, has in’ a State a permanent estab- 
lishment ora fixed base’in connection with! which the obligation, to pay the royal- 
ties was incurred, and such royalties are borne by such, permanent establishment 
or fixed base, then such royalties shall be deemed to arise in the State in which 
the permanent establishment or fixed base is ‘situated and not in any other State 
of which the payer*is a resident; and 


Para. 6 amended by 1995 Protocol, art. 7(2), effective for amounts paid or credited on 
or after January 1, 1996 (see: art. :21(2)(a) under “Application of the 1995, Protocol” 
above). Para. 6 formerly. read: . 


6. For the purposes of this Article, royalties shall be deemed to arise in a Con- 
tracting State when the payer is that State itself, or a political: subdivision, local”: 
authority or resident of that State. However: ; 


(a) except as provided in subparagraph (b);' where the person paying the roy= 
alties, whether he is a*resident of a Contracting:State or not; has in a State 

_ other than that of which he is a resident a permanent establishment or a fixed 
base in connection with, which the obligation to. pay the royalties was in- 
curred, and such royalties are borne by such permanent establishment) or 
fixed base, then such royalties shall be deemed to arise in the State in which 
the permanent establishment or fixed base is situated and not in the State of 
which the payer is a resident; and 


(b) where the royalties are for the use of, or the right to use, intangible pro- 
perty or tangible personal property in a Contracting State, then such royalties 
shall be deemed to arise in that State and not in the State of which the payer 
is a resident. » ; 


Subpara: 6(b) amended by 1983 Protocol, art. V, para. 3. 


Definitions: “permanent establishment” — Art. V:1, “person” — Att, Ml: 1(e), ITCIA 
3, Interpretation Act,35(1), “property” — ITCIA 3, ITA 248(1); “resident” — Art. IV; 
“royalties” — Art. XII:4; “State” — Art. T1T:1(i). #i eo) 
Technical Explanation [2007 Protocol]: Paragraph 2 of Article:7 of the Protocol 
sets forth a new subparagraph 6(a) of Article: XII that is in)all material respects the 
same as subparagraph 6(a) of Article XII of the/existing:Convention. The only. differ- 
ence is that, consistent with the changes made-in Article 9 of the Protocol, new subpar- 
agraph 6(a) omits references to a “fixed base.” 


Technical Explanation [1995 Protocol]: Paragraph 2 of Article 7 of the Protocol 
amends the rules in paragraph 6'of Article XII of the Convention for determining the 
source of royalty payments: Under the present Convention, royalties generally ‘are 
deemed to arise in a°Contracting State if paid by a’resident of that State. However, if 


the obligation to pay the royalties was incurred in connection with a permanent estab- | 


lishment or a fixed base in one of the. Contracting States that bears the expense, the 
royalties are deemed. to arise in that,State. 


Royalties. ;. Art. XII 


The Protocol continues to apply these basic rules but changes the scope of an.exception 
provided under the present Convention. Under the present Convention, a royalty paid 
for the use of, or the right to use, property in a Contracting State is deemed to arise in 
that State. Under the Protocol, this “place of use” exception applies only if the Conven- 
tion does not otherwise deem the royalties to arise in one of the Contracting States. 
Thus, the. “place of use” exception will apply only if royalties are neither paid by a 
resident of one of the Contracting States nor borne by a permanent establishment or 
fixed base in either State. For example, if a Canadian resident were to grant franchise 
rights to a resident of Chile for use in the United States, the royalty paid by the Chilean 
resident to the Canadian resident for those rights would be U.S. source income under 
this “Article, subject 'to U.S. withholding at ‘the. 10% rate. provided in paragraph 2. 


The rules of this Article differ from those provided under U.S. domestic law. Under 
U.S. domestic law: a royalty is considered to be from U.S. sources if it is paid for the 
use of, or the privilege of'using, an intangible within the United States; the residence of 
the payor is irrelevant. If paid to;a nonresident alien individual or.other foreign person, 
a U.S. source royalty is generally subject to withholding tax at arate of 30% under U.S. 
domestic law. By reason of paragraph 1 of Article XXIX (Miscellaneous Rules), a Ca- 
nadian resident would be permitted to apply the rules of U.S. domestic law to its roy- 
alty income if those rules produced a more favorable result in its case than those of this 
Article. However, under ‘a basic principle of tax treaty interpretation recognized by 
both Contracting States, the prohibition against so-called “cherry-picking,” the Cana- 
dian resident would be precluded from claiming selected benefits under the Convention 
(e.g.; the tax rates only) and other benefits under: U-S. domestic law (e.g.; the source 
rules only) with respect to its royalties. See,-e.g.,/Rev. Rul. 84-17, 198441 C.B) 308. 
For example, if a Canadian company granted franchise rights to a resident of the United 
States.for use 50% in. the United States and,50% in Chile, the Convention-would permit 
the Canadian company to treat.all of its royalty income from that single transaction as 
U.S; source income. entitled to the withholding tax reduction under paragraph 2. U.S. 
domestic law would permit the Canadian company to treat 50%. of its royalty income as 
U.S. source income subject to a 30% withholding tax, and the other 50%, as foreign 
source. income exempt, from. U.S, tax, The Canadian company,,could choose. to apply 
either the provisions of,,U.S..domestic law or the provisions, of the, Convention to the 
transaction, but would not be permitted to.claim, both the U.S. domestic law.exemption 
for 50% of the income and the Convention’s reduced withholding rate for the remain- 
der ‘of the income. su siitaeia ss dpm 
Royalties generally. are considered borne by a permanent establishment.or fixed base if 
they are deductible in computing the taxable income of that: permanent establishment or 
fixed base. ., aerert( ; 


Since the definition of “resident” of a Contracting State in Article IV (Residence), as 
amended by Article 3 of the Protocol, specifies that this term includes the Contracting 
States and their political subdivisions and local authorities, the source rule does not 
include a specific reference to these governmental entities. 


Technical Explanation [1984]: Paragraph 6 establishes rules to determine the 
source of royalties for purposes of Article XII. The first rule is that royalties arise in a 
Contracting State when the payer is that State, or a political subdivision, local author- 
ity, or resident of that State. Notwithstanding that rule, royalties arise not in the State of 
the payer’s residence but in-any-State,.whether or not a:Contracting State, in which is 
situated a permanent establishment or fixed base in connection with which the obliga- 
tion to pay royalties was incurred, if such royalties are borne by such permanent estab- 
lishmént’or fixed base. Thus, royalties paid to a resident of the’ United States by a 
company resident:in Canada for the use of property in a third State will not be subject 
to tax in Canada if the obligation to pay the royalties is incurred in connection’ with, 
and the royalties are borne by, a permanent establishment of the company, in.a third 
State, “Borne by” means allowable as a deduction in computing taxable income. 


A third‘rule, which overrides both the residence rule‘and the‘ permanent establishment 
rule just described, provides that royalties for the use of, or the right to use, intangible 
property or tangible personal property in a Contracting State..arise in that-State: ‘Thus, 
consistent with the provisions of Code section) 861 (a)(4), if a resident of a third State 
pays royalties to a resident of Canada for the use of or, the right to use intangible, pro- 
perty or tangible personal property in the United States, such royalties are considered to 
arise in the United States and are subject to taxation by the United States consistent 
with the Convention. Similarly, if a resident of Canada pays royalties to a resident ofa 
third State, such royalties are consideréd to arise in the United States and are subject to 
US. taxation if they are for the use of or the right to use intangible property or tangible 
personal property in the United States. The term “intangible property” encompasses all 
the items described in paragraph 4, other than tangible personal property. 


7. Where, by reason of.a special relationship between the payer and 
the: beneficial. owner or between both of them and some other. per- 
son, the amount of the royalties, having regard to the use, right or 
information. for which they are. paid, exceeds, the amount which 
would have been agreed upon by the payer and the beneficial owner 
in the absence of such relationship, the provisions of this. Article 
shall apply only to the last-mentioned amount. In such case, the ex- 
cess part of the payments shall remain. taxable according to the laws 
of each Contracting State, due regard being had to the.other provi- 
sions of this Convention. 


Related Provisions: ITA 247.— Transfer, pricing adjustments. 
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Definitions: “person” — Art. IlI:1(e), ITCIA 3, Interpretation Act 35(1); “royal- 
ties” — Art. XII:4. 


Technical Explanation [1984]: Paragraph 7 provides that in cases involving special 
relationships between persons the benefits of Article XII do not apply to amounts in 
excess of the amount which would have been agreed upon between persons with no 
special relationship; any such excess amount remains taxable according to the laws of 
Canada and the United States, consistent with any relevant provisions of the 
Convention. 


8. Where a resident of a Contracting State pays royalties to a person 
other than a resident of the other Contracting State, that other State 
may not impose any tax on such royalties except insofar as they 
arise in that other State or insofar as the right or property in respect 
of which the royalties are paid is effectively connected with a per- 
manent establishment situated in that other State. 


History: Para. 8 amended to substitute “permanent establishment” for “permanent es- 
tablishment or a fixed base’ by 2007 Protocol, art. 7(3), effective with respect to taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
paid or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 
2007 Protocol” above). 


Definitions: “permanent establishment” — Art. V:1; “person” — Art. Ill:1(e), ITCIA 
3, Interpretation Act 35(1); “property” — ITCIA 3, ITA 248(1); “resident” — Art. IV; 
“royalties” — Art. XII:4; “State” — Art. III:1(i). 


Technical Explanation [2007 Protocol]: Paragraph 3 of Article 7 of Protocol 
amends paragraph 8 of Article XII of the Convention to remove references to a “fixed 
base.” In addition, paragraph 8 of the General Note confirms the intent of the Con- 
tracting States that the reference in subparagraph 3(c) of Article XII of the Convention 
to information provided in connection with a franchise agreement generally refers only 
to information that governs or otherwise deals with the operation (whether by the payer 
or by another person) of the franchise, and not to other information concerning indus- 
trial, commercial or scientific experience that is held for resale or license. 


Technical Explanation [1984]: Paragraph 8 restricts the right of a Contracting State 
to impose tax on royalties paid by a resident of the other Contracting State. The first 
State may not impose any tax on such royalties except insofar as they arise in that State 
or they are paid to a resident of that State or the right or property in respect of which 
the royalties are paid is effectively connected with a permanent establishment or fixed 
base situated in that State. This rule parallels the rule in paragraph 8 of Article XI 
(Interest) and paragraph 5 of Article X (Dividends). Again, U.S. citizens remain subject 
to U.S. taxation on royalties received despite this rule, by virtue of paragraph 2 of 
Article XXIX (Miscellaneous Rules). 


Selected Cases [Art. XII]: Angoss International Ltd. y. R., [1999] 2 C.T.C. 2259 
(TCC) (Copyright payments for computer software exempt from withholding tax). 


Information Circulars [Art. XII]: 77-16R4: Non-resident income tax. 
Article XIll — Gains 


1. Gains derived by a resident of a Contracting State from the alien- 
ation of real property situated in the other Contracting State may be 
taxed in that other State. 

Related Provisions: ITA 115(1)(b) — Tax on disposition of taxable Canadian pro- 
perty; ITA 126(2.21), (2.22) — Foreign tax credit to emigrant for tax payable on gain 
accrued while resident in Canada; ITA 128.1(4)(b)(@) — Real property in Canada ex- 
cluded from deemed disposition on emigration. 

Definitions: “real property situated in the other Contracting State” — Art. XIII-:3; 
“resident” — Art. IV; “State” — Art. IIT:1(i). 

Technical Explanation [1984]: Paragraph 1 provides that Canada and the United 
States may each tax gains from the alienation of real property situated within that State 
which are derived by a resident of the other Contracting State. The term “real property 
situated in the other Contracting State” is defined for this purpose in paragraph 3 of this 
article. The term “alienation” used in paragraph 1 and other paragraphs of Article XIII 
means sales, exchanges and other dispositions or deemed dispositions (e.g., change of 
use, gifts, distributions, death) that are taxable events under the taxation laws of the 
Contracting State applying the provisions of the Article. 


2. Gains from the alienation of personal property forming part of 
the business property of a permanent establishment which a resident 
of a Contracting State has or had (within the twelve-month period 
preceding the date of alienation) in the other Contracting State, in- 
cluding such gains from the alienation of such a permanent estab- 
lishment, may be taxed in that other State. 

History: Para. 2 amended by 2007 Protocol, art. 8(1), generally effective with respect 


to taxable years beginning after 2008 (see art. 27(2) under “Application of the 2007 
Protocol” above). Para. 2 formerly read: 


2. Gains from the alienation of personal property forming part of the business 
property of a permanent establishment which a resident of a Contracting State 
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has or had (within the twelve-month period preceding the date of alienation) in 
the other Contracting State or of personal property pertaining to a fixed base 
which is or was available (within the twelve-month period preceding the date of 
alienation) to a resident of a Contracting State in the other Contracting State for 
the purpose of performing independent personal services, including such gains 
from the alienation of such a permanent establishment or of such a fixed base, 
may be taxed in that other State. 
Definitions: “permanent establishment” — Art. V:1; “property” —ITCIA 3, ITA 
248(1); “resident” — Art. IV; “State” — Art. III: 1(i). 
Technical Explanation [2007 Protocol]: Paragraph 1 of Article 8 of the Protocol 
replaces paragraph 2 of Article XIII (Gains) of the existing Convention. Consistent 
with Article 9 of the Protocol, new paragraph 2 does not contain any reference to pro- 
perty pertaining to a fixed base or to the performance of independent personal services. 
New paragraph 2 of Article XIII provides that the Contracting State in which a resident 
of the other Contracting State has or had a permanent establishment may tax gains from 
the alienation of personal property constituting business property if such gains are at- 
tributable to such permanent establishment. Unlike paragraph 1 of Article VII(Business 
Profits), paragraph 2 limits the right of the source State to tax such gains to a twelve- 
month period following the termination of the permanent establishment. 
Technical Explanation [1984]: Paragraph 2 of Article XIII provides that the Con- 
tracting State in which a resident of the other Contracting State “has or had” a perma- 
nent establishment or fixed base may tax gains from the alienation of personal property 
constituting business property if such gains are attributable to such permanent estab- 
lishment or fixed base. Unlike paragraph | of Article VII (Business Profits), paragraph 
2 limits the right of the source State to tax such gains to a twelve-month period follow- 
ing the termination of the permanent establishment or fixed base. 


3. For the purposes of this Article the term “real property situated 
in the other Contracting State” 


(a) in the case of real property situated in the United States, 
means a United States real property interest and real property 
referred to in Article VI (ncome from Real Property) situated in 
the United States, but does not include a share of the capital 
stock of a company that is not a resident of the United States; 
and 


(b) in the case of real property situated in Canada means: 


(i) real property referred to in Article VI (Income from Real 
Property) situated in Canada; 


(ii) a share of the capital stock of a company that is a resident 
of Canada, the value of whose shares is derived principally 
from real property situated in Canada; and 


(iii) an interest in a partnership, trust or estate, the value of 
which is derived principally from real property situated in 
Canada. 


Related Provisions: ITCIA 5 — Definition of “real property”. 


History: Para. 3(a) and subpara. 3(b)(ii) amended by 1997 Protocol, art. 1, effective 
April 26, 1995 and in force December 16, 1997 (the day instruments of ratification 
were exchanged). The para. and subpara. formerly read: 


(a) in the case of real property situated in the United States, means a United 
States real property interest and real property referred to in Article VI (Income 
from Real Property) situated in the United States; and 


(ii) a share of the capital stock of a company, the value of whose shares is de- 
rived principally from real property situated in Canada; and 


Para. 3 amended by 1983 Protocol, art. VI, para. 1. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “company” — Art. IlI:1(f); “es- 
tate” —ITCIA 3, ITA 248(1); “real property” — Art. VI:2, ITCIA 5; “resident” — 
Art. IV; “share” —ITCIA 3, ITA 248(1); “trust”? —ITCIA 3, ITA 104(1), 248(1); 
“United States” — Art. III:1(b). 


Technical Explanation [1997]: Article 1 of the Protocol amends paragraph 3 of 
Article XIII (Gains) of the Convention. Paragraph 1 of Article XIII of the Convention 
provides that gains derived by a resident of a Contracting State from the alienation of 
real property situated within the other Contracting State may be taxed in that other 
State. The term “real property situated in the other Contracting State” is defined for this 
purpose in paragraph 3 of Article XIII of the Convention. 


Under paragraph 3(a) of Article XIII of the Convention, real property situated in the 
United States includes real property (as defined in Article VI (Income from Real Pro- 
perty) of the Convention) situated in the United States and a United States real property 
interest. Under section 897(c) of the Internal Revenue Code (the “Code”’), the term 
“United States real property interest” includes shares in a U.S. corporation that owns 
sufficient U.S. real property interests to satisfy an asset-ratio test on certain testing 
dates. 


Under Paragraph 3(b) of Article XIII of the Convention, real property situated in Can- 
ada means real property (as defined in Article VI of the Convention) situated in Can- 
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ada; shares of stock of a company; the value of whose shares consists principally of 
Canadian real property; and an interest in a partnership, trust or estate, the value of 


which consists principally of Canadian real property. The term “principally”. means 
more than 50%. 


Under the Code, stock of a foreign corporation is not considered a “United States real 
property interest.” Therefore, the United States does not tax a resident of Canada on the 
sale of stock of a foreign corporation, regardless of the composition. of the corpora- 
tion’s assets. Although the Convention permits Canada to tax a U.S: resident on the 
sale of stock of a company that is not a resident of Canada if the value of the com: 
pany’s shares consists principally of Canadian real property, Canada does not currently 
impose such a tax. However, on April 26, 1995, amendments were proposed to the 
Canadian Income Tax Act that would impose Canadian income tax on gains realized on 
stock of certain companies that are not residents of Canada if (i) more than 50% of the 
fair market value of all of the company’s properties consists of any combination of 
taxable Canadian property, Canadian resource property, timber resource property in 
Canada and income interests in Canadian trusts, and (ii) more than 50% of the fair 
market value of the shares in question is derived directly or indirectly from any combi- 
nation of real property located in Canada, Canadian resource property, and timber re- 
source property in Canada. [See ITA 115(1)(b) — ed.] This amendment is proposed to 
be effective as of April 26, 1995 with proration for gains that accrued before that date. 
Although the Canadian Parliament was dissolved before these amendments were 
passed, they are expected to be re-introduced in the current session with the same effec- 
tive date. 


The Protocol amends paragraphs 3(a) and 3(b)(ii). of Article XIII of the Convention.to 
limit each State’s right to tax, the gains of a resident of the other State from the sale of 
stock of a real property holding company to cases where the company is resident in that 
State. Although the United. States does not impose and is.not currently. considering 
imposing a tax under the Code on gains from the sale of stock of non-resident real 
property holding companies, the Protocol nevertheless amends the Convention to pro- 
hibit the imposition of such a tax on Canadian residents, Although Canada is consider- 
ing imposing such a tax on gains from the sale of shares of companies that are; not 
residents of Canada, this. Protocol provision will cause the. proposed amendments.to the 
Canadian Income Tax Act to be inapplicable to U.S. residents who derive gains from 
the sale of stock of real property holding companies that are not residents of Canada, 
This provision will be retroactively effective to April 26, 1995, the date the previous 
Canadian legislation was proposed to be effective. 


Technical Explanation [1984]: Paragraph 3 provides a definition of the term “real 
property situated in the other Contracting State.” Where the United States is the other 
Contracting State, the term includes real property (as defined in Article VI (Income 
from Real Property)) situated in the United States and a United States real property 
interest. Thus, the United States retains the ability to exercise its full taxing right under 
the Foreign Investment in Real Property Tax Act (Code section 897). (For a transition 
rule from the 1942 Convention, see paragraph 9 of this Article). 


Where Canada is the other Contracting State, the term means real property (as defined 
in Article VI) situated in Canada; shares of stock of a company, the value of whose 
shares consists principally of Canadian real property; and an interest in a partnership, 
trust or estate, the value of which consists principally of Canadian real property. The 
term “principally” means more than 50%. Taxation in Canada is preserved through 
several tiers of entities if the value of the company’s shares or the partnership, trust or 
estate is ultimately dependent principally upon real property situated in Canada. 


4. Gains from the alienation of any property other than that referred 
to in paragraphs 1, 2 and 3 shall be taxable only in the Contracting 
State of which the alienator is a resident. 


Related Provisions: ITA 248(1)“treaty-protected: property” — Property whose gain 
is not subject to Canadian tax because of treaty. 


Definitions: “property” —ITCIA 3, ITA 248(1), “resident” — Art. IV. 


Advance Tax Rulings: ATR-43: Utilization ofa non-resident-owned investment 
corporation as a holding corporation. However, see para. 5 below. 


Technical Explanation [1984]: Paragraph 4 reserves to the Contracting State of 
residence the sole right to tax gains from the alienation of any property other than 
property, referred to in paragraphs 1, 2, and 3. 


5. The provisions of paragraph 4 shall not affect the right of a Con- 
tracting State to levy, according to its domestic law, a tax on gains 
from the alienation of any property derived by an individual who is 
a resident of the other Contracting State if: 


(a) the individual was a resident of the first-mentioned State: 


(i) for at least 120 months during any period of 20 consecu- 
tive years preceding the alienation of the property; and 


(ii) at any time during the 10 years immediately preceding 
the alienation of the property; and 
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(b) the property (or property for which such property was substi- 
tuted in an alienation the gain on which was not recognized for 
the purposes of taxation in the first-mentioned State): 


(i) was owned by the individual at the time the individual 
ceased to be a resident of the first-mentioned State; and 


(ii) was not a property that the individual was treated as hav- 
ing alienated by reason of ceasing to be a resident of the first- 
mentioned State and becoming a resident of the other Con- 
tracting State. 


History: Para. 5 amended by 2007 Protocol, art. 8(2), effective with respect to aliena- 
tions of property that occur (including, for greater certainty, those that are deemed 
under the law of a Contracting State to occur) after September 17, 2000 (see art. 27(2) 
and (3)(€) under “Application of the 2007 Protocol” above). Para. 5 formerly read: 


5. The provisions of paragraph»4 shall not affect the right of a Contracting State 
to levy tax on gains from the alienation of property derived by. an individual who 
is a resident of the other Contracting State if such individual: 


(a) was a resident of the’ first-mentioned State for 120 months during any 
period of 20 consecutive years preceding the alienation of the property; and 


(b) was a resident of the first-mentioned State at any time during the ten 
years immediately preceding the alienation of the property; 


and if such property (or property for which cuch property was substituted in an 
alienation the gain on which was not recognized for the purposes of taxation in 
the first-mentioned State) was owned by the individual at the time he ceased to 
be a resident of the first-mentioned State. 


Para. 5 amended. by 1983 Protocol, art. VI, para. 2. 


Definitions: “individual”, “property” — ITCIA 3, ITA 248(1); “resident” — Art. IV; 
“State” — Art. II:1(@); “substituted” — ITA 248(5). 


Technical Explanation [2007 Protocol]: Paragraph 2 of Article 8 of the Protocol 
replaces paragraph 5 of Article XIII of the existing Convention. In general, new para- 
graph 5 provides an exception to the general rule stated in paragraph 4 that gains from 
the alienation of any property, other than property referred to in paragraphs 1, 2, and 3, 
shall be taxable only in the Contracting State of which the alienator is a resident. Para- 
graph 5 provides that a Contracting State may, according to its domestic law, impose 
tax on gains derived by an individual who is a resident of the other Contracting State if 
such individual was.a resident of the first-mentioned State for 120 months (whether or 
not consecutive) during any period. of 20 consecutive years preceding the alienation of 
the property, and was a resident of that State at any time during the 10-year period 
immediately preceding the alienation of the property. Further, the property (or property 
received in substitution in a tax-free transaction in the first-mentioned State) must have 
been owned by the individual at the time he ceased to be.a resident of the first-men- 
tioned, State and must not have been property that the individual was treated as having 
alienated by reason of ceasing to be a resident of the first-mentioned-State and becom- 
ing a resident of the other Contracting State. 


The provisions of new paragraph 5 are substantially similar to paragraph 5 of Article 
XIN of the existing Convention. However, the Protocol adds a new requirement to par- 
agraph 5 that the property not be “a property that the individual was treated as having 
alienated by reason of ceasing to be a resident of the first-mentioned State and becom- 
ing a resident of the other Contracting State.” This new requirement reflects the fact 
that the main purpose of paragraph 5 — ensuring that gains that accrue while an indivi- 
dual is resident ina Contracting State remain taxable for the stated time after the indivi- 
dual has moved to the other State — is’ met if that pre-departure gain is taxed in the 
first State immediately before the individual’s emigration. This rule applies whether or 
not the individual makes the election provided by paragraph 7 of Article XIII, as 
amended, which is described below. 


Technical Explanation [1984]: Paragraph 5 states that, despite paragraph 4, a 
Contracting State may impose tax on gains derived by an individual who is a resident 
of the other Contracting State if such individual was a resident of the first-mentioned 
State for 120 months (whether or not consecutive) during any period of 20 consecutive 
years preceding the alienation of the property, and was a resident of that State at any 
time during the 10-year period immediately preceding the alienation of the property. 
The property (or property received in substitution in a tax-free transaction in the first- 
mentioned State) must have been owned by the individual at the time he ceased to be a 
resident of the first-mentioned State. 


6. Where an individual (other than a citizen of the United States) 
who was a resident of Canada became a resident of the United 
States; in determining his liability to United States taxation in re- 
spect of any gain from the alienation of a principal residence in 
Canada owned by him at the time he ceased to be a resident of Can- 
ada, the adjusted basis of such property shall be no less than its fair 
market value at that time. 

Definitions: “Canada” — Art. II:1(a), ITCIA 5; “individual” —ITCIA 3, ITA 
248(1); “property” — ITCIA 3, ITA 248(1); “resident” — Art. IV; “United States’ — 
Art, III:1(b). 
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Technical Explanation [1984]: Paragraph 6 provides a rule to coordinate Canadian 
and United States taxation of gains from the alienation of a principal residence situated 
in Canada. An individual (not a citizen of the United States) who was a resident of 
Canada and becomes a resident of the United States may determine his liability for 
U.S. income tax purposes in respect of gain from the alienation of a principal residence 
in Canada owned by him at the time he ceased to be a resident of Canada by claiming 
an adjusted basis for such residence in an amount no less than the fair market value of 
the residence at that time. Under paragraph 2(b) of Article XXX, the rule of paragraph 
6 applies to gains realized for U.S. income tax purposes in taxable years beginning on 
or after the first day of January next following the date when instruments of ratification 
are exchanged, even if a particular individual described in paragraph 6 ceased to be a 
resident of Canada prior to such date. Paragraph 6 supplements any benefits available 
to a taxpayer pursuant to the provisions of the Code, e.g., section 1034. 


7. Where at any time an individual is treated for the purposes of 
taxation by a Contracting State as having alienated a property and is 
taxed in that State by reason thereof, the individual may elect to be 
treated for the purposes of taxation in the other Contracting State, in 
the year that includes that time and all subsequent years, as if the 
individual had, immediately before that time, sold and repurchased 
the property for an amount equal to its fair market value at that 
time. 


History: Para. 7 amended by 2007 Protocol, art. 8(3), effective with respect to aliena- 
tions of property that occur (including, for greater certainty, those that are deemed 
under the law of a Contracting State to occur) after September 17, 2000 (see art. 27(2) 
and (3)(e) under “Application of the 2007 Protocol” above). Para. 7 formerly read: 


7. Where at any time an individual is treated for the purposes of taxation by a 
Contracting State as having alienated a property and is taxed in that State by 
reason thereof and the domestic law of the other Contracting State at such time 
defers (but does not forgive) taxation, that individual may elect in his annual 
return of income for the year of such alienation to be liable to tax in the other 
Contracting State in that year as if he had, immediately before that time, sold and 
repurchased such property for an amount equal to its fair market value at that 
time. 


Definitions: “individual” —ITCIA 3, ITA 248(1); “property? —ITCIA 3, ITA 
248(1); “State” — Art. III:1(i). 


Technical Explanation [2007 Protocol]: Paragraph 3 of Article 8 of the Protocol 
replaces paragraph 7 of Article XIII. 


The purpose of paragraph 7, in both its former and revised form, is to provide a rule to 
coordinate U.S. and Canadian taxation of gains in the case of a timing mismatch. Such 
a mismatch may occur, for example, where a Canadian resident is deemed, for Cana- 
dian tax purposes, to recognize capital gain upon emigrating from Canada to the United 
States, or in the case of a gift that Canada deems to be an income producing event for 
its tax purposes but with respect to which the United States defers taxation while as- 
signing the donor’s basis to the donee. The former paragraph 7 resolved the timing 
mismatch of taxable events by allowing the individual to elect to be liable to tax in the 
deferring Contracting State as if he had sold and repurchased the property for an 
amount equal to its fair market value at a time immediately prior to the deemed 
alienation. 


The election under former paragraph 7 was not available to certain non-U.S. citizens 
subject to tax in Canada by virtue of a deemed alienation because such individuals 
could not elect to be liable to tax in the United States. To address this problem, the 
Protocol replaces the election provided in former paragraph 7, with an election by the 
taxpayer to be treated by a Contracting State as having sold and repurchased the pro- 
perty for its fair market value immediately before the taxable event in the other Con- 
tracting State. The election in new paragraph 7 therefore will be available to any indivi- 
dual who emigrates from Canada to the United States, without regard to whether the 
person is a U.S. citizen immediately before ceasing to be a resident of Canada. If the 
individual is not subject to U.S. tax at that time, the effect of the election will be to give 
the individual an adjusted basis for U.S. tax purposes equal to the fair market value of 
the property as of the date of the deemed alienation in Canada, with the result that only 
post-emigration gain will be subject to U.S. tax when there is an actual alienation. If 
the Canadian resident is also a U.S. citizen at the time of his emigration from Canada, 
then the provisions of new paragraph 7 would allow the U.S. citizen to accelerate the 
tax under U.S. tax law and allow tax credits to be used to avoid double taxation. This 
would also be the case if the person, while not a U.S. citizen, would otherwise be 
subject to taxation in the United States on a disposition of the property. 


In the case of Canadian taxation of appreciated property given as a gift, absent para- 
graph 7, the donor could be subject to tax in Canada upon making the gift, and the 
donee may be subject to tax in the United States upon a later disposition of the property 
on all or a portion of the same gain in the property without the availability of any 
foreign tax credit for the tax paid to Canada. Under new paragraph 7, the election will 
be available to any individual who pays taxes in Canada on a gain arising from the 
individual’s gifting of a property, without regard to whether the person is a U.S. tax- 
payer at the time of the gift. The effect of the election in such case will be to give the 
donee an adjusted basis for U.S. tax purposes equal to the fair market value as of the 
date of the gift. If the donor is a U.S. taxpayer, the effect of the election will be the 
realization of gain or loss for U.S. purposes immediately before the gift. The accelera- 
tion of the U.S. tax liability by reason of the election in such case enables the donor to 
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utilize foreign tax credits and avoid double taxation with respect to the disposition of 
the property. 


Generally, the rule does not apply in the case of death. Note, however, that Article 
XXIX B (Taxes Imposed by Reason of Death) of the Convention provides rules that 
coordinate the income tax that Canada imposes by reason of death with the U.S. estate 
tax. 


If in one Contracting State there are losses and gains from deemed alienations of differ- 
ent properties, then paragraph 7 must be applied consistently in the other Contracting 
State within the taxable period with respect to all such properties. Paragraph 7 only 
applies, however, if the deemed alienations of the properties result in a net gain. 


Taxpayers may make the election provided by new paragraph 7 only with, respect to 
property that is subject to a Contracting State’s deemed disposition rules and with re- 
spect to which gain on a deemed alienation is recognized for that Contracting State’s 
tax purposes in the taxable year of the deemed alienation. At the time the Protocol was 
signed, the following were the main types of property that were excluded from the 
deemed disposition rules in the case of individuals (including trusts) who cease to be 
residents of Canada: real property situated in Canada; interests and rights in respect of 
pensions; life insurance policies (other than segregated fund (investment) policies); 
rights in respect of annuities; interests in testamentary trusts, unless acquired for con- 
sideration; employee stock options; property used in a business carried on through a 
permanent establishment in Canada (including intangibles and inventory); interests in 
most Canadian personal trusts; Canadian resource property; and timber resource 
property. 

Technical Explanation [1984]: Paragraph 7 provides a rule to coordinate U.S, and 
Canadian taxation of gains in circumstances where an individual is subject to tax in 
both Contracting States and one Contracting State deems a taxable alienation of pro- 
perty by such person to have occurred, while the other Contracting State at that time 
does not find a realization or recognition of income and thus defers, but does not for- 
give, taxation. In such a case the individual may elect in his annual return of income for 
the year of such alienation to be liable to tax in the latter Contracting State as if he had 
sold and repurchased the property for an amount equal to its fair market value at a time 
immediately prior to the deemed alienation. The provision would, for example, apply in 
the case of a gift by a U.S. citizen or a U.S. resident individual which Canada deems to 
be an income producing event for its tax purposes but with respect to which the United 
States defers taxation while assigning the donor’s basis to the donee. The provision 
would also apply in the case of a U.S. citizen who, for Canadian tax purposes, is 
deemed to recognize income upon his departure from Canada, but not to a Canadian 
resident (not a U.S. citizen) who is deemed to recognize such income. The rule does 
not apply in the case of death, although Canada also deems that to be a taxable event, 
because the United States in effect forgives income taxation of economic gains at 
death. If in one Contracting State there are losses and gains from deemed alienations of 
different properties, then paragraph 7 must be applied consistently in the other Con- 
tracting State within the taxable period with respect to all such properties. Paragraph 7 
only applies, however, if the deemed alienations of the properties result in a net gain. 


8. Where a resident of a Contracting State alienates property in the 
course of a corporate or other organization, reorganization, amalga- 
mation, division or similar transaction and profit, gain or income 
with respect to such alienation is not recognized for the purpose of 
taxation in that State, if requested to do so by the person who ac- 
quires the property, the competent authority of the other Con- 
tracting State may agree, in order to avoid double taxation and sub- 
ject to terms and conditions satisfactory to such competent 
authority, to defer the recognition of the profit, gain or income with 
respect to such property for the purpose of taxation in that other 
State until such time and in such manner as may be stipulated inthe 
agreement. 


History: Para. 8 amended by 1995 Protocol, art. 8, generally effective with respect to 
taxation years beginning on or after January 1, 1996 (see art. 21 under “Application of 
the 1995 Protocol” above). Para. 8 formerly read: 


8. Where a resident of a Contracting State alienates property in the course of a 
corporate organization, reorganization, amalgamation, division or similar trans- 
action and profit, gain or income with respect to such alienation is not recog- 
nized for the purpose of taxation in that State, if requested to do so by the person 
who acquires the property, the competent authority of the other Contracting State 
may agree, in order to avoid double taxation and subject to terms and conditions 
satisfactory to such competent authority, to defer the recognition of the profit, 
gain or income with respect to such property for the purpose of taxation in that 
other State until such time and in such manner as may be stipulated in the 
agreement. 


Definitions: “competent authority” — Art. III:1(g); “person” — Art. III:1(e), ITCIA 
3, Interpretation Act 35(1); “property” —ITCIA 3, ITA 248(1); “resident”? — Art. IV; 
“State” — Art. III:1(i);. “United States” — Art. III:1(b). 


Technical Explanation [1995 Protocol]: Article 8 of the Protocol broadens the 
scope of paragraph 8 of Article XIII (Gains) of the Convention to cover organizations, 
reorganizations, amalgamations, and similar transactions involving éither corporations 
or other entities. The present Convention covers only transactions involving corpora- 
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tions. The amendment is intended to make the paragraph’ applicable to epee pyoas in- 
volving other types of entities, such as trusts and partnerships. 

As in the case of transactions covered by the present Convention, the deferral-allowed 
under this provision shall be for such time and under such other conditions as are stipu- 
lated between the person acquiring the property and the competent authority. The 
agreement of the competent authority of the State of source is entirely, discretionary 
and, when granted, will be granted only to the. extent necessary. to avoid double 
taxation. 
Technical, Explanation [1984]: Paragraph 8 concerns the coordination of Canadian 
and U.S. rules with respect to the recognition of gain on corporate! organizations, reor- 
ganizations, amalgamations, divisions, and similar transactions. Where a resident of a 
Contracting State alienates property in such a transaction, and profit, gain, or income 
with respect to such alienation is not recognized for income tax purposes in the Con- 
tracting State of residence, the competent authority of the other Contracting State may 
agree, pursuant to paragraph 8, if requested by the person who acquires the property, to 
defer recognition of the profit, gain, or income with respect to such property for income 
tax purposes. This deferral shall be for such time and under such other conditions as are 
stipulated between the person who acquires the property and the competent authority. 
The agreement of the competent authority of the State of source is entirely discretion- 
ary and will be granted only to the extent necéssary to avoid double taxation of incomé. 
This provision means,’ for example, ‘that the United States competent authority may 
agree to defer recognition of gain with respéct to a transaction if the alienator would 
otherwise recognize gain for U.S. tax purposes: and would not: recognize ‘gain under 
Canada’s law. The provision only applies, however, if alienations: described in para- 
graph 8 result in a net gain. In the absence of extraordinary circumstances the provi- 
sions of the paragraph must be applied consistently within a taxable period with respect 
to alienations described in the paragraph ‘that take place within that period. | 


9. Where a person who is a feaieent of a Contracting State alienates 
a capital asset which may in accordance with this Article be taxed 
in the other Contracting State and 


' (a) that person owned the asset’on September 26; 1980 and was 
‘resident in the first-mentioned State on that’ date: or 


(b), the asset was acquired by that person in an alienation of. pro- 
perty which qualified ‘aS. @ non-recognition «transaction we the 
purposes of taxation in that other State; 


the amount of the gain which ‘is liable to tax in that other State in 
accordance with this Article shall be reduced by the proportion of 
the gain attributable on a monthly basis to the period ending on De- 
cember 31 of the year in which the Convention enters into. force,.or 
such greater portion of the gain as is shown to the satisfaction of the 
competent authority of the other State to be reasonably attributable 
to that period. For the purposes of this paragraph the term “non- 
recognition transaction” includes a transaction to which paragraph 
8 applies and, in the case of taxation in the United States, a transac- 
tion that would have been a'‘non-recognition transaction but for Sec 
tions 897(d) and 897(e) of the Internal Revenue Code. The provi- 
sions of this paragraph shall not apply to 


(c) an asset that on September 26, 1980 formed sake of the busi- 
ness property of a permanent establishment of a resident of a 
Contracting State situated in the other Contracting State; 


(d) an alienation by a resident of a Contracting State of an asset 
that was owned at any time after September 26, 1980 and before 
-such alienation by.a person who was not at all times after that 
date while the asset was owned by such person a resident of that 
State; or 


(e) an alienation of an asset that was acquired by a person at any 
time after September.26, 1980 and.before.such alienation in a 
transaction other than a non-recognition transaction. 
History: Subpara. 9(c) amended by 2007 Protocol, art. 8(4), to substitute “permanent 
establishment” for “permanent establishment or pertained to a fixed base”, effective 
with respect to taxable years beginning after 2008, but in respect of taxes withheld at 
source, for amounts paid or credited on or after February 1, 2009 (see art. 27(2) under 
“Application, of the 2007 Protocol” above). . 
Para. 9 amended by 1983 Protocol, art. VI, para. 3. 
Definitions: “competent authority” — Art.’ HI:1(g),; “permanent establishment” — 
Art. V:1; “person” — Art. IlI:1(€), ITCIA 3, Interpretation Act 35(1); “property” — 
ITCIA 3: ITA 248(1); “resident” — Art. IV; “State” — Art. IIE: 1(i). 
Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by residents of 
the United States. 
LT. Technical News: 4 (article XIII:9 of the Canada-U.S. tax convention (1980). 


Technical Explanation [2007 Protocol]: Consistent with the provisions of Article 
9 of the Protocol, paragraph 4 of Article 8 of the Protocol amends subparagraph 9(c) of 


Art. XII 


Article XIII of the existing Convention to'remove the words “or pertained to a fixed 
base.” 


Relationship to other Articles 


The changes to Article XIII set forth inparagraph 3 were announced in a press release 
issued by the Treasury Department on September 18, 2000. Consistent with that ‘press 
release, subparagraph 3(€)' of Article 27 of the Protocol provides that the ‘changes, 


| jointly effectuated by paragraphs/2’and 3, will be generally effective for-alienations of 


property that occur after September 17; 2000. 


Technical Explanation [1984]: Paragraph 9 provides a transitional rule reflecting 
the fact that under Article VIII of the 1942 Convention gains from the sale or exchange 
of capital assets are exempt from taxation in the State of source provided the taxpayer 
had no permanent establishment in that, State. Paragraph 9 applies to deemed, as. well as 
actual, alienations or dispositions. In addition, paragraph 9 applies to a gain described 
in paragraph I, even though such gain is also income within the meaning of paragraph 
3 of Article VI. Paragraph 9 will apply to transactions notwithstanding section 1125(c) 
of the Foreign Investment in Real Property Tax Act, Public Law 96-499 (“FIRPTA”). 


Paragraph 9 applies to capital assets alienated by a resident of a Contracting State if (a) 
that person owned the asset on September 26, 1980 and was a resident of that Con- 
tracting State on September 26, 1980 (and at all times after that date until the aliena- 
tion), or (b) the asset was acquired by that person in ‘an alienation of property which 
qualified as a non-recognition transaction for tax purposes in the other Contracting 
State. For purposes of subparagraph 9(b), a non-recognition transaction is a transaction 
in which gain resulting therefrom is, in effect, deferred for tax’ purposes, but is not 
permanently forgiven. Thus, in the United States; certain tax-free organizations, reorga- 
nizations, liquidations and like-kind exchanges will qualify as non-recognition transac- 
tions. However, a transfer of property at death will not constitute a non-recognition 
transaction, since any gain due to appreciation in the property is permanently forgiven 
in the United States due to the fair market value basis taken by the recipient of the 
property. If a transaction is a non-recognition transaction for tax purposes, the transfer 
of non-qualified property, or “boot,” which may cause some portion of the gain on the 
transaction to be recognized, will not cause the transaction to lose its character as a 
non-recognition transaction for purposes of subparagraph 9(b). In addition, a transac- 
tion that would have been’a non-recognition transaction in the United States but for the 
application of sections 897(d) and 897(e) of the Code will also constitute a non-recog- 
nition transaction for purposes of subparagraph 9(b). Further, a transaction which is not 
a non-recognition transaction under U.S. law, but to which non-recognition treatment is 
granted pursuant to the agreement of the competent authority under paragraph 8 of this 
Article, is a non-recognition transaction for purposes of subparagraph 9(b). However, a 
transaction which is not a non-recognition transaction under U,S. law does not become 
a non-recognition transaction for purposes of subparagraph 9(b) merely because the 
basis of the property in the hands of the transferee is reduced under section .1125(d) of 
FIRPTA. 


The benefits of paragraph 9 are not available to the alienation or disposition by a resi- 
dent of a Contracting State of an‘asset that (a) on September '26, 1980: formed part of 
the business property of a permanent establishment or pertained to a fixed base which a 
resident of that Contracting State had in the other’ Contracting State, (b) was alienated 
after September 26, 1980 and before the alienation'in ‘question in any transaction that 
was nota non-recognition transaction, as described above, or (c) was owned at any 
time prior to‘the alienation in question’ and after September 26, 1980 by a person who 
was not a resident of that same Contracting State after September 26, 1980 while such 
person held the asset. 'Thus, for'example, in-order for paragraph 9 to be availed of by a 
Canadian’ resident who did’ not own the alienated asset on. September 26, ' 1980, the 
asset must have been owned by other Canadian residents continuously: after September 
26, 1980 and must have been transferred only in transactions which were non-recogni- 
tion. transactions for U.S. tax purposes. 


The availability of the benefits of paragraph 9 is illustrated by the following examples. 
It should be noted that the examples, do not purport to fully describe the U.S. and Cana- 
dian, tax consequences resulting from the transactions described therein. Any condition 
for the application of paragraph 9 which is not discussed in an.example should be as- 
sumed to be satisfied. 


Example 1. 


A, an individual resident of Canada, owned an appreciated U.S. real property interest 
on September 26, 1980. On January.1, 1982, A transferred the U.S. real property inter- 
est'to X, a Canadian corporation, in exchange for 100%, of X’s voting stock. A’s gain 
on the transfer to X.is exempt from U.S. tax:under Article VIII of,the 1942 Convention, 
Since the transaction qualifies as a. non-recognition transaction for U.S. tax purposes, as 
described above, X is entitled to the benefits of paragraph 9, pursuant to subparagraph 
9(b), upon a subsequent disposition of the U.S. real property interest occurring after the 
entry into force of this Convention. If A’s transfer to X had instead occurred after the 
entry into force of this Convention, A would be entitled to the benefits of paragraph 9, 
pursuant to subparagraph 9(a), with ‘respect to U.S. taxationvof that portion of the gain 
resulting from the transfer to X that is attributable on a monthly basis to the period 
ending on December 31 of the year in which the Convention enters into force (or a 
greater portion of the gain as is shown to the satisfaction of the U.S. competent author- 
ity). X would be entitled to the benefits of paragraph 9 pursuant to subparagraph 9(b), 
upon:a subsequent disposition:of the U.S. real property’ interest. 


Example 2. 


The facts are the same as in Example 1, except that A is a corporation which is resident 
in Canada. Assuming that the transfer of the U.S. real property interest to X 1s a section 
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351 transaction or a tax-free reorganization for U.S. tax purposes, the results are the 
same as in Example 1. 


Example 3. 


The facts are the same as in Example 1, except that X is a U.S. corporation. If the 
transfer to X by A took place on January 1, 1982, A’s.gain on the transfer to X would 
be exempt from tax under Article VIII of the 1942 Convention and A would be entitled 
to the benefits of paragraph 9, pursuant to subparagraph 9(b), upon a subsequent dispo- 
sition of the stock of X occurring after the entry into force of this Convention. If the 
transfer to X by A took place after the entry into force of this Convention, A would be 
entitled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with respect to 
U.S. taxation (if any) of the gain resulting from the transfer to X, and would also be 
entitled to the benefits of paragraph 9, pursuant to subparagraph 9(b), upon a subse- 
quent disposition of the stock of X. For several reasons, including the fact that X is a 
U.S. corporation, paragraph 9 has no impact on the U.S. tax consequences of a subse- 
quent disposition by X of the U.S. real property interest in either case. 


Example 4. 


B, a corporation resident in Canada, owns all of the stock of C, which is also a corpora- 
tion resident in Canada. C owns a U.S. real property interest. After the Convention 
enters into force, B liquidates C in a section 332 liquidation. The transaction is treated 
as a non-recognition transaction for U.S. tax purposes under the definition of a non- 
recognition transaction described above. C is entitled to the benefits of paragraph 9, 
pursuant to subparagraph 9(a), with respect to gain taxed (if any) under section 897(d), 
and B is entitled to the benefits of paragraph 9, pursuant to subparagraph 9(b), upon a 
subsequent disposition of the U.S. real property interest. Generally, the United States 
would not subject B to tax upon the liquidation of C. 


Example 5. 


The facts are the same as in Example 4, except that C is a U.S. corporation. B is enti- 
tled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with respect to U.S. 
taxation (if any) of the gain resulting from the liquidation of C. B is not entitled to the 
benefits of paragraph 9 upon a subsequent disposition of the U.S. real property interest 
since that asset was held after September 26, 1980 by a person who was not. a resident 
of Canada. The U.S. tax consequences to C are governed by the internal law of the 
United States. 


Example 6. 


D, an individual resident of the United States, owns Canadian real estate. On January 1, 
1982, D transfers the Canadian real estate to E, a corporation resident in Canada, in 
exchange for all of E’s stock. This transfer is treated as a taxable transaction under the 
Income Tax Act of Canada. However, D’s gain on the transfer is exempt from Canadian 
tax under Article VIII of the 1942 Convention. D is not entitled to the benefits of sub- 
paragraph 9(b) upon a subsequent disposition of the stock of E since the stock was not 
transferred in a transaction which was a non-recognition transaction for Canadian tax 
purposes. E is not entitled to Canadian benefits under this paragraph since, inter alia, it 
is a Canadian resident. (However, under Canadian law, both D and E would have a 
basis for tax purposes equal to the fair market value of the property at the time of D’s 
transfer). If the transfer to E had taken place after entry into force of this Convention, D 
would be entitled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with 
respect to Canadian tax resulting from the transfer to E, but would not be entitled to the 
benefits of subparagraph 9(b) upon a subsequent disposition of the E stock. (Note that 
E could seek to have the transaction treated as a non-recognition transaction under par- 
agraph 8 of this Article, with the result that, if the competent authority agrees, D will 
take a carryover basis in the stock of E and be entitled to the benefits of subparagraph 
9(b) upon a subsequent disposition thereof). 


Example 7. 


The facts are the same as in Example 6, except that E is a U.S. corporation. This trans- 
action is also a recognition event under Canadian law at the shareholder level. The 
results are generally the same as in Example 6. However, if the transfer to E had been 
granted non-recognition treatment in Canada pursuant to paragraph 8, both D and E 
would be entitled to the benefits of paragraph 9 for Canadian tax purposes, pursuant to 
subparagraph 9(b), upon subsequent dispositions of the stock of E or the Canadian real 
estate, respectively. 


Example 8. 


F, an individual resident of the United States, owns all of the stock of G, a Canadian 
corporation, which in turn owns Canadian real estate. F causes G to be amalgamated in 
a merger with another Canadian corporation. This is a non-recognition transaction 
under Canadian law and F is entitled for Canadian tax purposes, to the benefits of 
paragraph 9, pursuant to subparagraph 9(b), upon a subsequent disposition of the stock 
of the other Canadian corporation. 


Example 9. 


H, a U.S. corporation, owns all of the stock of J, another U.S. corporation. J owns 
Canadian real estate. H liquidates J. For Canadian tax purposes, no tax is imposed on H 
as a result of the liquidation and H receives a fair market value basis in the Canadian 
real estate. Accordingly, since gain has been forgiven due to the fair market value basis 
(rather than postponed in a non-recognition transaction), H would not be entitled to the 
benefits of subparagraph 9(b) upon the subsequent disposition of the Canadian real 
estate. Canada would impose a tax on J, but J would be entitled to the benefits of 
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paragraph 9, pursuant to subparagraph 9(a), with respect to Canadian tax imposed on 
the liquidation. 


Example 10. 


The facts are the same as in Example 9, except that J is a Canadian corporation. Para- 
graph 9 does not affect the Canadian taxation of J. While H is subject to Canadian tax 
on the liquidation of J, H is entitled to the benefits of paragraph 9, pursuant to subpara- 
graph 9(a), with respect to such Canadian taxation. H will take a fair market value basis 
(rather than have gain postponed in a non-recognition transaction) in the Canadian real 
estate for Canadian tax purposes and is thus not entitled to the benefits of paragraph 9 
upon a subsequent disposition of the Canadian real estate (since, inter alia, the gain has 
been forgiven due to the fair market value basis). 


Example 11. 


K, a U.S. corporation, owns the stock of L, another U.S. corporation, which in turn 
owns Canadian real estate. K causes L to be merged into another U.S. corporation. For 
Canadian tax purposes, such a transaction is treated as a recognition event, but Canada 
will not impose a tax on K under its internal law. Canada would impose tax on L, but L 
is entitled to the benefits of paragraph 9, pursuant to subparagraph 9(a), with respect to 
Canadian taxation of gain resulting from the merger. The acquiring U.S. corporation 
would take a fair market value basis in the Canadian real estate, and would thus not be 
entitled to the benefits of subparagraph 9(b) upon a subsequent disposition of the real 
estate. (Note that the acquiring U.S. corporation could seek to obtain non-recognition 
treatment under paragraph 8 of this Article, with the result that, if approved by the 
competent authority, it would obtain a carryover basis in the property and be entitled to 
the benefits of subparagraph 9(b) upon a subsequent disposition of the Canadian real 
estate). 


Paragraph 9 provides that where a resident of Canada or the United States is subject to 
tax pursuant to Article XIII in the other Contracting State on gains from the alienation 
of a capital asset, and if the other conditions of paragraph 9 are satisfied, the amount of 
the gain shall be reduced for tax purposes in that other State by the amount of the gain 
attributable to the period during which the property was held up to and including De- 
cember 31 of the year in which the documents of ratification are exchanged. The gain 
attributable to such person! is normally determined by dividing the total gain by the 
number of full calendar months the property was held by such person, including, in the 
case of an alienation described in paragraph 9(b), the number of months in which a 
predecessor in interest held the property, and multiplying such monthly amount by the 
number of full calendar months ending on or before December 31 of the year in which 
the instruments of ratification are exchanged. 


Upon a clear showing, however, a taxpayer may proye that a greater portion of the gain 
was attributable to the specified period. Thus, in the United States the fair market value 
of the alienated property at the treaty valuation date may be established under para- 
graph 9 in the manner and with the evidence that is generally required by U.S. Federal 
income, estate, and gift tax regulations. For this purpose a taxpayer may use valid ap- 
praisal techniques for valuing real estate such as the comparable sales approach (see 
Rey. Proc. 79-24, 1979-1 C.B. 565) and the reproduction cost approach. If more than 
one property is alienated in a single transaction each property will be considered 
individually. 

A taxpayer who desires to make this alternate showing for U.S. tax purposes must so 
indicate on his U.S. income tax return for the year of the sale or exchange and must 
attach to the return a statement describing the relevant evidence. The U.S. competent 
authority or his authorized delegate will determine whether the taxpayer has satisfied 
the requirements of paragraph 9. 


The amount of gain which is reduced by reason of the application of paragraph 9 is not 
to be treated for U.S. tax purposes as an amount of “nontaxed gain” under section 
1125(d)(2)(B) of FIRPTA, where that section would otherwise apply. (Note that gain 
not taxed by virtue of the 1942 Convention is “nontaxed gain”), 


USS. residents, citizens and former.citizens remain subject to U.S. taxation on gains as 
provided by the Code notwithstanding the provisions of Article XIII, other than 
paragraphs 6 and 7. See paragraphs 2 and 3(a) of Article XXIX (Miscellaneous Rules). 


Selected Cases [Art. XIll]: Angoss International Ltd. v. R., [1999] 2 C.T.C, 2259 
(TCC) (Copyright payments for computer software exempt from withholding tax). 


Article XIV — [Repealed] 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


4, Deletion of Article XIV (Independent Personal Services) 


It is understood that the deletion of Article XIV (Independent Personal Services) 
of the Convention confirms the negotiators’ shared understanding that no practi- 
cal distinction can be made between a “fixed base” and a “permanent establish- 
ment’, and that independent personal services of a resident of a Contracting 
State, to the extent that such resident is found to have a permanent establishment 
in the other Contracting State with respect to those services, shall be subject to 
the provisions of Article VII (Business Profits). 


Art. XIV repealed by 2007 Protocol, art. 9, effective with respect to taxable years be- 
ginning after 2008, but in respect of taxes withheld at source, for amounts paid or 
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credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). Art. XIV formerly read: 


Article XIV — Independent Personal Services 


Income derived by an individual who is’a resident of a Contracting State in re- 
spect of independent personal services may be taxed in that State. Such income 
may also be taxed in the other Contracting State if the individual has or had a 
fixed base regularly available to him in that other State but only to the extent that 
the income is attributable to the fixed base. 


Technical Explanation [1984]: Article XIV concerns the taxation of income derived 
by an individual in respect of the performance: of independent personal services. 
Such income may be taxed in the Contracting State of which such individual is a 
resident. It may also be taxed in the other Contracting State if the individual has or 
had a fixed base regularly available to him in the other State for the purpose of per- 
forming his activities, but only to the extent that the income is attributable to that 
fixed base. The use of the term “thas or had” ensures that a Contracting State in which 
a fixed base existed has the right to tax income attributable to that fixed base even if 
there is a delay between the termination of the fixed base and the receipt or accrual of 
such income. 


Unlike Article VII of the 1942 Convention, which provides a limited exemption from 
tax at source on income from independent personal services, Article XIV does not 
restrict the exemption to persons present in the State of source for fewer than 184 
days. Furthermore, Article XIV does:not allow the $5,000 exemption at source of the 
1942 Convention, which was available even if services wete performed through a 
fixed base. However, Article XIV provides complete exemption at source if a fixed 
base does not exist. 


Technical Explanation [2007 Protocol]: To conform with the current U.S. and 
OECD Model Conventions, Article 9 of the Protocol deletes Article XIV (Independent 
Personal Services) of the Convention. The subsequent articles of the Convention are 
not renumbered. Paragraph 4 of the General Note elaborates that current tax treaty 
practice omits separate articles for independent personal services because a determina- 
tion of the existence of a fixed base is qualitatively the same as the determination of the 
existence of a permanent establishment. Accordingly, the taxation of income from in- 
dependent personal services is adequately governed by the provisions of Articles V 
(Permanent Establishment) and VII (Business Profits). 


Selected Cases [Art. XIV]: Wolf v. R., [2002] 3 C.T.C. 3 (FCA); rev’g [2001] 1 
C.T.C. 2172 (TCC) (Tests for independent contractor status considered); Duduey v. R., 
[2000] 2 C.T.C. 56 (FCA); aff g [1999] 1 C.T.C. 2267 (TCC) (Taxpayer had no “fixed 
base”). 


Article XV — Income from Employment 


1. Subject to the provisions of Articles XVIII (Pensions and Annui- 
ties) and XIX (Government Service), salaries, wages and other re- 
muneration derived by a resident of a Contracting State in respect 
of an employment shall be taxable only in that State unless the em- 
ployment is exercised in the other Contracting State. If the employ- 
ment is so exercised, such remuneration as is derived therefrom 
may be taxed in that other State. 


Definitions: “employment” —ITCIA . 3, 
“State” — Art. III: 1(i). 


Technical Explanation [2007 Protocol]: Article 10 of the Protocol renames. Arti- 
cle XV of the Convention as “Income from Employment” to conform with the current 
U.S. and OECD Model Conventions, and replaces paragraphs 1 and 2 of that renamed 
article consistent with the OECD Model Convention. 


New paragraph 1 of Article XV provides that, in general, salaries, wages, and other 
remuneration derived by a resident of a Contracting State in respect of an employment 
are taxable only in that State unless the employment is exercised in the other Con- 
tracting State. If the employment is exercised in the other Contracting State, the entire 
remuneration derived therefrom may be taxed.in that other State, subject to the provi- 
sions of paragraph 2. 


New paragraph 1 of Article XV does not contain a reference to “similar” remuneration. 
This change was intended to clarify that Article XV applies to any form of compensa- 
tion for employment, including payments in kind. This interpretation is consistent with 
paragraph 2.1 of the Commentary to Article 15 (income from Employment) of: the 
OECD Model and the Technical Explanation of the 2006 U.S. Model. 


Technical Explanation [1984]: Paragraph 1 provides that, in general, salaries, 
wages, and other similar remuneration derived by a resident of a Contracting State in 
respect of an employment are taxable only in that State unless the employment is exer- 
cised in the other Contracting State. If the employment is exercised in the other Con- 
tracting State, the entire remuneration derived therefrom may, be taxed. in that other 
State but only if, as provided by paragraph 2, the recipient is present in the other State 
for a period or periods exceeding 183 days in the calendar year, or the remuneration is 
borne by an employer who is a resident of that other State or by a permanent establish- 
ment or fixed base which the employer has in that other State. However, in all cases 
where the employee earns $10,000 or less in the currency of the State of source, such 
earnings are exempt from tax in that State. “Borne by” means allowable as a deduction 
in computing taxable income. Thus, if a Canadian resident individual employed at the 
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Canadian permanent establishment of a U.S. company performs services in the United 
States, the income earned by the employee from such services is not exempt from U.S. 
tax under paragraph | if such income exceeds $10,000 (U.S.) because the U.S. com- 
pany is entitled to a deduction for such wages in computing its taxable income. 


2. Notwithstanding the provisions of paragraph 1, remuneration de- 
rived by a resident of a Contracting State in respect of an employ- 
ment exercised in the other Contracting State shall be taxable only 
in the first-mentioned: State if: 


(a) such remuneration does not exceed ten thousand dollars 
($10,000) in the currency of that other State; or 


(b) the recipient is present in that other State for a period or peri- 
ods not exceeding in the aggregate 183 days in any twelve- 
month period commencing or ending in the fiscal year con- 
cerned, and the remuneration is not paid by, or on behalf of, a 
person who is a resident of that other State and is not borne by a 
permanent establishment in that other State. 


Related Provisions: ITA 146(1)“earned income”(c) — Income exempted by tax 
treaty is not earned income of a non-resident for RRSP purposes. 


Definitions: “employment” —ITCIA 3, ITA 248(1); “permanent establishment” — 
Art. V:1; “resident” — Art. IV; “State” — Art. IIT:1(i). 


Technical Explanation [2007 Protocol]: New paragraph 2 of Article XV provides 
two limitations. on the right of a source State to tax remuneration for services rendered 
in that State. New paragraph 2 is divided into two subparagraphs that each sets forth a 
rule which, notwithstanding any contrary result due to the application of paragraph 1 of 
Article XV, prevents, the source State from taxing income from employment in that 
State. 


First, subparagraph 2(a) provides a safe harbor rule that the remuneration may not be 
taxed in the source State if such remuneration is $10,000 or less in the currency of the 
source State. This rule is identical to the rule in subparagraph 2(a) of Article XV of the 
existing Convention. It is understood that, consistent with the prior rule, the safe harbor 
will apply ona calendar-year basis. 


Second, if the remuneration is not exempt from tax in the source State by virtue of 
subparagraph 2(a), subparagraph 2(b) provides. an additional rule that the source State 
may not tax remuneration for services rendered in that State if the recipient is present in 
the source State for a period (or periods) that does not exceed in the aggregate 183 days 
in any twelve-month period commencing or ending in the fiscal year concerned, and 
the remuneration is not paid by or on behalf of a person who is a resident of that other 
State or borne by a permanent establishment in that other State. For purposes of this 
article, “borne by” means allowable as a'deduction in computing taxable income. 


Assume, for example, that Mr. X, an individual resident in Canada, is an employee of 
the Canadian permanent establishment of USCo, a U.S. company. Mr. X is sent to the 
United States to perform services and is present in the, United:States for less than 183 
days, Mr..X receives more than $10,000 (U.S.), in the calendar year(s) in question. The 
remuneration paid to Mr. X for such services is not exempt from U.S. tax under para- 
graph 1, because his employer, USCo, is a resident of the United States and pays his 
remuneration. If instead Mr. X received.less than $10,000 (U.S.), such earnings would 
be exempt from tax in the United States, because in all cases where an employee earns 
less than $10,000 in.the currency of the source State, such earnings are-exempt from 
tax in the source. State. 


As another example, assume Ms. Y, an individual resident in the United States is em- 
ployed by USCo, a U.S. company. Ms. Y is sent to Canada to proyide services in the 
Canadian permanent establishment of USCo. Ms. Y is present in Canada for less than 
183 days. Ms. Y receives more than $10,000 (Canadian) in the calendar year(s) in 
question. USCo charges the Canadian permanent establishment for Ms. Y’s remunera- 
tion, which the permanent establishment takes as a deduction in computing its taxable 
income. The remuneration paid to Ms. Y for such services is not exempt from Cana- 
dian tax under paragraph 1, because her remuneration is borne by the Canadian perma- 
nent establishment. 


New subparagraph 2(b) refers to remuneration that is paid by or on behalf of a “person” 
who is a resident of the other Contracting State, as opposed to an “employer.” This 
change is intended only to clarify that both the United States and Canada understand 
that in certain abusive cases, substance over form principles may be applied to 
recharacterize an employment relationship, as prescribed in paragraph 8 of the Com- 
mentary to Article 15'(Income from Employment) of the OECD Model. Subparagraph 
2(b) is intended to have the same meaning as the analogous provisions in the U.S. and 
OECD Models. } 


Paragraph 6 of the General Note 


Paragraph 6 of the General Note contains special rules regarding employee stock op- 
tions. There are no similar rules in the U.S. Model or the OECD Model, although the 
issue is discussed in detail in paragraph 12 of the Commentary to Article 15 (Income 
from Employment) of the OECD Model. 


The General Note sets forth principles that apply for purposes of applying Article XV 
and Article XXIV (Elimination of Double Taxation) to income of an individual in con- 
nection with the exercise or other disposal (including a deemed exercise or disposal) of 
an option that was granted to the individual as an employee of a corporation or mutual 
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Art. XV 


fund trust to acquire shares or units (“securities”) of the employer in respect of services 
rendered or to be rendered by such individual, or in connection with the disposal (in- 
cluding a deemed disposal) of a security acquired under such an option. For this pur- 
pose, the term “employer” is considered to include any entity related to the service 
recipient. The reference to a disposal (or deemed disposal) reflects the fact that under 
Canadian law and under certain provisions of U.S. law, income or gain attributable to 
the granting or exercising of the option may, in some cases, not be recognized until 
disposition of the securities. 


Subparagraph 6(a) of the General Note provides a specific rule to address situations 
where, under the domestic law of the Contracting States, an employee would be taxable 
by both Contracting States in respect of the income in connection with the exercise or 
disposal of the option. The rule provides an allocation of taxing rights where (1) an 
employee has been granted a stock option in the course of employment in one of the 
Contracting States, and (2) his principal place of employment has been situated in one 
or both of the Contracting States during the period between grant and exercise (or dis- 
posal) of the option. In this situation, each Contracting State may tax as Contracting 
State of source only that proportion of the income that relates to the period or periods 
between the grant and the exercise (or disposal) of the option during which the indivi- 
dual’s principal place of employment was situated in that Contracting State. The pro- 
portion attributable to a Contracting State is determined by multiplying the income by a 
fraction, the numerator of which is the number of days between the grant and exercise 
(or disposal) of the option during which the employee’s principal place of employment 
was situated in that Contracting State and the denominator of which is the total number 
of days between grant and exercise (or disposal) of the option that the employee was 
employed by the employer. 


If the individual is a resident of one of the Contracting States at the time he exercises 
the option, that Contracting State will have the right, as the State of residence, to ‘tax all 
of the income under the first sentence of paragraph 1 of Article XV. However, to the 
extent that the employee renders his employment in the other Contracting State for 
some period of time between the date of the grant of the option and the date of the 
exercise (or disposal) of the option, the proportion of the income that is allocated to the 
other Contracting State under subparagraph 6(a) of the General Note will, subject to 
paragraph 2, be taxable by that other State under the second sentence of paragraph | of 
Article XV of the Convention. For this purpose, the tests of paragraph 2 of Article XV 
are applied to the year or years in which the relevant services were performed in the 
other Contracting State (and not to the year in which the option is exercised or dis- 
posed). To the extent the same income is subject to taxation in both Contracting States 
after application of Article XV, double taxation will be alleviated under the tules of 
Article XXIV (Elimination of Double Taxation). 


Subparagraph 6(b) of the General Note provides that notwithstanding subparagraph 
6(a), if the competent authorities of both Contracting States agree that the terms of the 
option were such that the grant of the option is appropriately treated as transfer of 
ownership of the securities (e.g., because the options were in-the-money or not subject 
to a substantial vesting period), then they may agree to attribute income accordingly. 


Technical Explanation [1984]: See Article XV, para. 1. 


3. Notwithstanding the provisions of paragraphs 1 and 2, remunera- 
tion derived by a resident of a Contracting State in respect of an 
employment regularly exercised in more than one State on a ship, 
aircraft, motor vehicle or train operated by a resident of that Con- 
tracting State shall be taxable only. in that State. 


Related Provisions: Art. III:1(h)— Meaning of “international traffic’; ITA 
146(1)“earned income’’(c) — Income exempted by tax treaty is not earned income of a 
non-resident for RRSP purposes. 


Definitions: “employment” —ITCIA 3, 
“State” — Art. TIT:1(i). 


Technical Explanation [1984]: Paragraph 3 provides that a resident of a Con- 
tracting State is exempt from tax in the other Contracting State with respect to remu- 
neration derived in respect of an employment regularly exercised in more than one 
State on a ship, aircraft, motor vehicle, or train operated by a resident of the taxpayer’s 
State of residence. The word “regularly” is intended to distinguish crew members from 
persons occasionally employed on a ship, aircraft, motor vehicle, or train. Only the 
Contracting State of which the employee and operator are resident has the right to tax 
such remuneration. However, this provision is subject to the “saving clause” of para- 
graph 2 of Article XXIX (Miscellaneous Rules), which permits the United States to tax 
its citizens despite paragraph 3. 


ITA 248(1); “resident” — Art. IV; 


Article XV states that its provisions are overridden by the more. specific rules of Article 
XVIII (Pensions and Annuities) and Article XIX (Government Services). 


History [Canada-U.S. Tax Treaty:Art. XV]: 2007 Protocol Annex B (diplomatic 
notes, Sept. 21, 2007), agreed to form an “integral part of the Convention”, states: 


6. Stock options 


For purposes of applying Article XV (Income from Employment) and: Article 
XXIV (Elimination of Double Taxation) of the Convention to income of an indi- 
vidual in connection with the exercise or other disposal (including a deemed ex- 
ercise or disposal) of an option that was granted to the individual as an employee 
of a corporation or mutual fund trust to acquire shares or units (“securities”) of 
the employer (which is considered, for the purposes of this Note, to include any 
related entity) in respect of services rendered or to be rendered by such indivi- 
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dual, or in connection with the disposal (including a deemed disposal) of a secur- 
ity acquired under such an option, the following principles shall apply: 


(a) Subject to subparagraph 6(b) of this Note, the individual shall be deemed 
to have derived, in respect of employment exercised in a Contracting State, 
the same proportion of such income that the number of days in the period 
that begins on the day the option was granted, and that ends on the day the 
option was exercised or disposed of, on which the individual’s principal 
place of employment for the employer was situated in that Contracting State 
is of the total number of days in the period on which the individual was 
employed by the employer; and 

(b) Notwithstanding subparagraph 6(a) of this Note, if the competent author- 
ities of both Contracting States agree that the terms of the option were such 
that the grant of the option will be appropriately treated as transfer of owner- 
ship of the securities (e.g., because the options were in-the-money or not 
subject to a substantial vesting period), then they may agree to attribute in- 
come accordingly. 


Title to Art. XV amended by 2007 Protocol, art. 10(1), generally effective with respect 
to taxable years beginning after 2008 (see art. 27(2) under “Application of the 2007 
Protocol” above). The title formerly read: 


Dependent Personal Services 


Paras. 1 and 2 amended by the said Protocol, art. 10(2), effective with respect to. taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
paid or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 
2007 Protocol” above). The paras. formerly read: 


1. Subject to the provisions of Articles XVIII (Pensions and Annuities) and XIX 
(Government Service), salaries, wages and other similar remuneration derived by 
a resident of a Contracting State in respect of an employment shall be taxable 
only in that State unless the employment is exercised in the other Contracting 
State. If the employment is so exercised, such remuneration as is derived. there- 
from may be taxed in that other State. 


2. Notwithstanding the provisions of paragraph 1, remuneration derived by a res- 
ident of a Contracting State in respect of an employment exercised in a calendar 
year in the other Contracting State shall be taxable only in the first-mentioned 
State if: 


(a) such remuneration does not exceed ten thousand dollars ($10,000) in the 
currency of that other State; or 


(b) the recipient is present in the other Contracting State for a period or peri- 
ods not exceeding in the aggregate 183 days in that year and the remunera- 
tion is not borne by an employer who is a resident of that other State or by a 
permanent establishment or a fixed base which the employer ‘has in that 
other State. 


Article XVI — Artistes and Athletes 


1. Notwithstanding the provisions of Articles VII (Business Profits) 
and XV (Income from Employment), income derived by a resident 
of a Contracting State as an entertainer, such as a theatre, motion 
picture, radio or television artiste, or a musician, or as an athlete, 
from his personal activities as such exercised in the other Con- 
tracting State, may be taxed in that other State, except where the 
amount of the gross receipts derived by such entertainer or athlete, 
including expenses reimbursed to him or borne on his behalf, from 
such activities do not exceed fifteen thousand dollars ($15,000) in 
the currency of that other State for the calendar year concerned. 
Related Provisions: ITA 146(1)“earned income’(c) — Income. exempted by tax 
treaty is not earned income of a non-resident for RRSP purposes. 

History: Para. 1 amended by 2007 Protocol, art. 11(1) to substitute “VII (Business 
Profits)” for “XIV (Independent Personal Services)” and to substitute “XV (Income 
from Employment)” for “XV (Dependent Personal Services)”, effective with respect to 
taxable years beginning after 2008, but in respect of taxes withheld. at source, for 
amounts paid or. credited on or after February 1, 2009 (see art. 27(2) under oases 
tion of the 2007 Protocol” above). 

Definitions: “resident” — Art. IV; “State” — Art. III:1(i). 

Technical Explanation [2007 Protocol]: Consistent with Article 9 and paragraph 
1 of Article 10 of the Protocol, paragraphs 1, 2, and 3 of Article 11 of the Protocol 
revise paragraphs 1, 2, and 4 of Article XVI (Artistes and Athletes) of the existing 
Convention by deleting references to former Article XIV (Independent Personal Ser- 
vices) of the Convention and deleting and replacing other language in acknowledge- 
ment of the renaming of Article XV (Income from Employment). 

Technical Explanation [1984]: Article XVI concems income derived by a resident 
of a Contracting State as an entertainer, such as a theatre, motion picture, radio, or 
television artiste, or a musician, or as an athlete, from his personal activities as such 
exercised in the other Contracting State, Article XVI overrides Articles XIV (Indepen- 
dent Personal Services) and XV (Dependent Personal Services) to allow source basis 
taxation of an entertainer or athlete in cases where the latter Articles would not permit 
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Art. XVII — [Repealed] 


such taxation. Thus, paragraph 1 provides that certain income of an entertainer or ath- 
lete may be taxed in the State of source in all cases where the amount of gross receipts 
derived by the entertainer or athlete, including expenses reimbursed to him or borne on 
his behalf, exceeds $15,000 in the currency of that other State for the calendar year 
concerned. For example, where a resident of Canada who is’an entertainer derives in# 
come ‘from his personal activities‘as an entertainer in the United States, he is taxable in 
the United States on: all such income in any:case where his gross receipts ‘are greater 
than $15,000 for the calendar year. Article XVI does not restrict the right of the State 
of source to apply the provisions of Articles XIV and XV. Thus, an entertainer or ath- 
lete resident in a Contracting State and earning $14,000 in wages, borne by a permanent 
establishment in the other State may be taxed in the other State as provided in Article 


2. Where income in respect of personal activities exercised by an 
entertainer or an athlete in his capacity as such accrues not to the 
entertainer or athlete but to another person, that income may, not- 
withstanding the provisions of Articles VII (Business Profits) and 
XV (Income from Employment); be taxed in the Contracting State 
in which the activities of the entertainer or athlete are exercised. For 
the purposes of the preceding sentence; income of an entertainer or 
athlete shall be: deemed not to accrue to another person if it is estab- 
lished. that neither the entertainer or- athlete, nor persons related 
thereto, participate directly or indirectly in the profits of such other 
person in any manner, including the receipt of deferred remunera- 
tion, bonuses, fees, dividends, partnership distributions. or other 
distributions. . si 


History: Para. 2 amended by 2007 Protocol, art. 11(2) to substitute “and XV (Income 
from Employment)” for “,; XIV (Independent Personal Services) and XV‘ (Dependent 
Personal Services)”, effective with respect to taxable years beginning after 2008; but in 
respect of taxes withheld at,source; for amounts paid or credited on or after February 1, 
2009 (see: art. 27(2) under, “Application of the 2007 Protocol” aboye). 


Definitions: “person” — Art. III:1(e), ITCIA3, Interpretation Act 35(1); “related” — 
ITCIA 3, ITA .251(2)-(6). : 


Technical Explanation [2007 Protocol]: See under Art. XVI:1 above. 


Technical Explanation [1984]: Paragraph 2 provides that where income in ‘respect 
of personal ‘activities exercised by an entertainer or an athlete accrues not to the’ enter- 
tainer or athlete himself but to another person, ‘that income may, notwithstanding the 
provisions of Article VII (Business Profits), Article XIV, and Article XV, be taxed in 
the Contracting State in which the activities are exercised. The anti-avoidance rule of 
paragraph 2 does not apply if it is established by the entertainer or athlete that neither 
he nor persons related to him participate directly or indirectly in the profits of the other 
person in any manner, including the receipt of deferred remuneration, bonuses, fees, 
dividends, partnership distributions, or other distributions. 


Thus, if an entertainer who is a resident of Canada is under contract with a company 
and the arrangement between the entertainer and the company provides for payments to 
the entertainer based on the profits of the company, all of the income of the company 
attributable to the performer’s U.S. activities may be taxed in the United, States irre- 
spective of whether the company maintains a permanent establishment in the United 
States. Paragraph 2 does not affect the rule of paragraph 1 that applies to the entertainer 
or athlete himself. 


3. The provisions of paragraphs 1 and 2 shall not apply to the in- 
come of: : 


(a) an athlete in respect of his activities as‘an employee of a 
team which participates’in a league with regularly scheduled 
games in both Contracting States; or ; 


(b) a team described in subparagraph (a). 
History: Para. 3 amended by 1983 Protocol, art. VII, para. 1. ; 
Definitions: “employee”, — ITCIA 3, ITA:248(1). ° 


Technical Explanation [1984]: Paragraph 3 provides that paragraphs | and 2 of 
Article XVI do not apply to the income of an athlete in respect of an employment with 
a team which participates in a league with regularly scheduled games in both Canada 
and the United States, nor do those paragraphs apply to the income of such a team. 
Such an athlete is subject to the rules of Article XV. Thus, the athlete’s remuneration 
would be exempt from tax in the Contracting State of source if he is a resident of the 
other Contracting State and earns $10,000 or less in the currency of the State of source, 
or if he is present in that State for a period or periods not exceeding in the aggregate 
183 days in the calendar year, and his remuneration is not borne by a resident of that 
State or a permanent establishment or fixed base in that State. In addition, a team de- 
scribed in paragraph 3 may not be taxed in a Contracting State under paragraph 2 of 
this Article solely by reason of the fact that a member of the team may participate in 
the profits of the team through the receipt of a bonus based, for example, on ticket 
sales. The employer may be taxable pursuant to other articles of the Convention, such 


as Article VII. 


Art. XVII 


4. Notwithstanding the provisions of Articles VII (Business Profits) 
and XV (Income from Employment). an amount paid by a resident 
of a Contracting State to a resident of the other Contracting State as 
an inducement to sign an agreement relating to the performance of 
the services of an athlete (other than an amount referred to in para- 
graph | of Article XV (Income from Employment) may be taxed in 
the first-mentioned State, but the tax so charged shall not exceed 15 
per cent of the gross amount of such payment. 


History: Para. 4 amended by 2007 Protocol, art. 11(3) to’ substitute “VII (Business 
Profits)” for “XIV (Independent Personal Services)” and “(Income from Employment)” 


| for “(Dependent Personal Services)” (in two places), effective with respect to taxable 


years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February. 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Para. 4-added by, 1983 Protocol, art. VII, para. 2. 
Definitions: “resident” — Art. IV; “State” — Art. I1:1(i). 
Technical Explanation [2007 Protocol]: See under Art. XVI:1 above. 


Technical Explanation [1984]: Paragraph 4 provides that, notwithstanding Articles 
XIV and XV, an amount paid by a resident of a Contracting State to a resident of the 
other State -as an inducement to sign an agreement relating to the performance of the 
services of an athlete may be taxed in the first-mentioned State. However, the tax im- 
posed may not exceed 15% of the gross amount of the payment. The provision clarifies 
the taxation of signing bonuses in a manner consistent with their treatment under U.S. 
interpretations of the 1942 Convention. Amounts paid as salary or other remuneration 
for the performance of the athletic services themselves are not taxable under this provi- 
sion, but are subject to the provisions of paragraphs 1 and 3 of this Article, or Articles 
XIV or XV, as the case may be. The paragraph covers’all amounts paid (to the athlete 
or another person). as an, inducement to sign an agreement for the services of an athlete, 
such as a bonus to signa contract not to perform for other teams. An amount described 
in this paragraph is not to be included in determining the amount of gross receipts 
derived by an athlete in a calendar year for purposes of paragraph 1. Thus, if an athlete 
receives a $50,000 signing bonus and a $12,000 salary for a taxable year, the State of 
source would not be entitled to: tax’ the salary portion of the receipt of the athlete for 
that year under paragraph 1 of this Article. 


Selected Cases [Art: XVI]: Cheek v.R:, [2002] 1°C.T.C./2115 (TCC). (Sports 
journalist was not an “artiste” for purposes of Convention and not subject to tax in 
Canada); Sumner v. R., [2000] 2 C.T:C. 2359 (TCC) (Performer’s “loan-out” company 
subject to Canadian tax). 


Article XVII — [Repealed] 


History: Art: XVII repealed by 2007 Protocol, art. 12, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1; 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above): Art. XVII formerly read: 


Article XVIl— Withholding of Taxes in Respect of. Personal 
Services 


1. Deduction and withholding of tax on account of the tax liability for a taxable 
year on remuneration paid to an individual who is a resident of a Contracting 
State (including an entertainer or athlete) in respect of the performance of inde- 
pendent personal services in the other Contracting State may be required by that 
other State, but with respect to the first five thousand dollars ($5,000) in the 
currency. of that other State; paid as remuneration in that taxable-year by each 
payer, such deduction and withholding shall not exceed 10 per cent of the 
payment. 
Technical Explanation [1984]:, Article XVII confirms that a Contracting State may 
require withholding of tax on account of tax liability with respect to remuneration 
paid to an individual who is a resident of the other Contracting State, including an 
entertainer or athlete, in respect of the performance of independent personal services 


| in the first-mentioned State. However, withholding with respect to the first $5,000 (in 


the currency of the State of source) of such remuneration paid in that taxable year by 
each payor shall not exceed 10 percent of such payment. In the United States, the 
withholding described in paragraph 1 relates to withholding with respect to income 
tax liability and does not relate to withholding ‘with respect to other taxes,’such as 
social ‘security taxes. Nor isthe paragraph intended to suggest that withholding in 
circumstances not specifically mentioned, such as withholding with respect to depen- 
dent personal services, is precluded by the Convention. 


2, Where. the competent authority of a Contracting State considers that-an 
amount that would otherwise be deducted or withheld from any amount paid or 
credited to an individual who is a resident of the: other Contracting State in re- 
spect of the performance of personal services in the first-mentioned State is ex- 
cessive in relation to the estimated tax liability for the taxable year of that indivi- 
dual in the first-mentioned State, it may determine that a lesser amount will be 
deducted or withheld. 

Technical Explanation [1984]: Paragraph 2 provides that in any case where the com- 


petent authority of Canada or the United States believes that withholding with respect 
to remuneration for the performance of personal services is excessive in relation to 
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Art. XVII 


the estimated tax liability of an individual to that State for a taxable year, it may 
determine that a lesser amount will be deducted or withheld. In the case of indepen- 
dent personal services, paragraph 2 may thus result in a lesser withholding than the 
maximum authorized by paragraph 1. 


3. The provisions of this Article shall not affect the liability of a resident of a 
Contracting State referred to in paragraph 1 or 2 for tax imposed by the other 
Contracting State. 


Technical Explanation [1984]: Paragraph 3 states that the provisions of Article XVII 
do not affect the liability of a resident of a Contracting State for taxes imposed by the 
other Contracting State. The Article deals only with the method of collecting taxes 
and not with substantive tax liability. 


Article XVIIIA of the 1942 Convention authorizes the issuance of regulations to 
specify circumstances under which residents of the United States temporarily per- 
forming personal services in Canada may be exempted from deduction and withhold- 
ing of United States tax. This provision is omitted from the Convention as unneces- 
sary. The Code and regulations provide sufficient authority to avoid excessive 
withholding of U.S. income tax. Further, paragraph 2 provides for adjustments in the 
amount of withholding where appropriate. 


The title of Article XVII and para. 2 amended by 1983 Protocol, art. VIII. 


Technical Explanation [2007 Protocol]: Article 12 of the Protocol deletes Article 
XVII (Withholding of Taxes in Respect of Personal Services) from the Convention. 
However, the subsequent Articles are not renumbered. 


Article XVIIl— Pensions and Annuities 


1. Pensions and annuities arising in a Contracting State and paid to 
a resident of the other Contracting State may be taxed in that other 
State, but the amount of any such pension that would be excluded 
from taxable income in the first-mentioned State if the recipient 
were a resident thereof shall be exempt from taxation in that other 
State. 


History: Para. 1 amended by 1983 Protocol, art. IX, para: 1. 


Selected Cases [Art. XVIII:1]: Coblentz v. Canada, [1996] 3 C.T.C. 295 (FCA) (No 
double taxation involved in taxation of lump-sum payment of pension). 


Definitions: “annuities” — Art. XVIII:4, ITCIA 5; “pension” — Art. XVIII:3, ITCIA 
5; “State” — Art. JII:1(i); “taxable income” — ITCIA 3, ITA 248(1). 


Technical Explanation [1984]: Paragraph 1 provides that a resident of a Con- 
tracting State is taxable in that State with respect to pensions and annuities arising in 
the other Contracting State. However, the State of residence shall exempt from taxation 
the amount of any such pension that would be excluded from taxable income in the 
State of source if the recipient were a resident thereof. Thus, if a $10,000 pension pay- 
ment arising in a Contracting State is paid to a resident of the other Contracting State 
and $5,000 of such payment would be excluded from taxable income as a return of 
capital in the first-mentioned State if the recipient were a resident of the first-men- 
tioned State, the State of residence shall exempt from tax $5,000 of the payment. Only 
$5,000 would be so exempt even if the first-mentioned State would also grant a per- 
sonal allowance as a deduction from gross income if the recipient were a resident 
thereof. Paragraph | imposes no such restriction with respect to the amount that may be 
taxed in the State of residence in the case of annuities. 


2. However: 


(a) pensions may also be taxed in the Contracting State in which 
they arise and according to the laws of that State; but if a resi- 
dent of the other Contracting State is the beneficial owner of a 
periodic pension payment, the tax so charged shall not exceed 
15 per cent of the gross amount of such payment; and 


(b) annuities may also be taxed in the Contracting State in which 
they arise and according to the laws of that State; but if a resi- 
dent of the other Contracting State is the beneficial owner of an 
annuity payment, the tax so charged shall not exceed 15 per cent 
of the portion of such payment that would not be excluded from 
taxable income in the first-mentioned State if the beneficial 
Owner were a resident thereof. 


History: Subpara. 2(b) amended by 1983 Protocol, art. IX, para. 2. 


Definitions: “annuities”, “annuity” — Art. XVIII:4, ITCIA 5; “pension” — Art. 
XVIII:3, ITCIA 5; “periodic pension payment” —ITCIA 5; “State” — Art. Ii:1(i); 
“taxable income” — ITCIA 3, ITA 248(1). 


Information Circulars: 75-6R2: Required withholding from amounts paid to non- 
residents performing services in Canada. 


Technical Explanation [1984]: Paragraph 2 provides rules with respect to the 
taxation of pensions and annuities in the Contracting State in which they arise. If the 
beneficial owner of a periodic pension payment is a resident of the other Contracting 
State, the tax imposed in the State of source is limited to 15% of the gross amount of 
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such payment. Thus, the State of source is not required to allow a deduction or exclu- 
sion for a return of capital to the pensioner, but its tax is limited in amount in the case 
of a periodic payment. Other pension payments may be taxed in the State of source 
without limit. 

In the case of annuities beneficially owned by a resident of a Contracting State, the 
Contracting State of source is limited to a 15% tax on the portion of the payment that 
would not be excluded from taxable income (i.e., as a return of capital) in that State if 
the beneficial owner were a resident thereof. 


3. For the purposes of this Convention: 


(a) the term “pensions” includes any payment under a superan- 
nuation, pension or other retirement arrangement, Armed Forces 
retirement pay, war veterans. pensions and allowances and 
amounts paid under a sickness, accident or disability plan, but 
does not include payments under an income-averaging annuity 
contract or, except for the purposes of Article XIX (Government 
Service), any benefit referred to in paragraph 5; and 


(b) the term “pensions” also includes a Roth IRA, within the 
meaning of section 408A of the Internal Revenue Code, or a 
plan or arrangement created pursuant to legislation enacted by a 
Contracting State after September 21, 2007 that the competent 
authorities have agreed is similar thereto. Notwithstanding the 
provisions of the preceding sentence, from such time that contri- 
butions have been made to the Roth IRA or similar plan or ar- 
rangement, by or for the benefit of a resident of the other Con- 
tracting State (other than rollover contributions from a Roth IRA 
or similar plan or arrangement described in the previous sen- 
tence that is a pension within the meaning of this subparagraph), 
to the extent of accretions from such time, such Roth IRA or 
similar plan or arrangement shall cease to be considered a pen- 
sion for purposes of the provisions of this Article. 


Related Provisions: ITA 94(1)“exempt foreign trust”(h)(ii)(D) — Roth IRA ex- 
cluded from non-resident trust rules; ITCIA 5.1 — Definition of “pension”. 


History: Para. 3 renumbered as subpara. (a) and subpara. (b) added by 2007 Protocol, 
art. 13(1), effective with respect to taxable years beginning after 2008, but in respect of 
taxes withheld at source, for amounts paid or credited on or after February 1, 2009 (see 
art. 27(2) under “Application of the 2007 Protocol” above). 


Para. 3 amended by 1997 Protocol, art. 2(1), in force December 16, 1997 (the day 
instruments of ratification were exchanged). See Article 3 of the Protocol reproduced 
under Art. XVIII(5) for further information on the application of the amendment. The 
para. formerly read: 


3. For the purposes of this Convention, the term “pensions” includes any pay- 
ment under a superannuation, pension or other retirement arrangement, Armed 
Forces retirement pay, war veterans pensions and allowances and amounts paid 
under a sickness, accident or disability plan, but does not include payments 
under an income-averaging annuity contract or any benefit referred to in para- 
graph 5. 


Para. 3 amended by 1995 Protocol, art. 9(1), generally effective for taxation years be- 
ginning on or after January 1, 1996 (see art. 21(2)(a) under “Application of the 1995 
Protocol” above). Para. 3 formerly read: 


3. For the purposes of this Convention, the term “pensions” includes any pay- 
ment under a superannuation, pension or retirement plan, Armed Forces retire- 
ment pay, war veterans pensions and allowances and amounts paid under a sick- 
ness, accident or disability plan, but does not include payments under an income- 
averaging annuity contract or any benefit referred to in paragraph 5. 


Definitions: “income-averaging annuity contract” —ITCIA 3, ITA 248(1); “pen- 
sion” —ITCIA 5. 


1.T. Technical News: 43 (taxation of Roth IRAs). 


Technical Explanation [2007 Protocol]: Article 13 of the Protocol replaces 
paragraphs 3, 4, and 7 and adds paragraphs 8 through 17 to Article XVIII (Pensions 
and Annuities) of the Convention. 


Roth IRAs 


Paragraph 1 of Article 13 of the Protocol separates the provisions of paragraph 3 of 
Article XVIII into two subparagraphs. Subparagraph 3(a) contains the existing defini- 
tion of the term “pensions,” while subparagraph 3(b) adds a new rule to address the 
treatment of Roth IRAs or similar plan (as described below). 


Subparagraph 3(a) of Article XVIII provides that the term “pensions” for purposes of 
the Convention includes any payment under a superannuation, pension, or other retire- 
ment arrangement, Armed-Forces retirement pay, war veterans pensions and _al- 
lowances, and amounts paid under a sickness, accident, or disability plan, but does not 
include payments under an income-averaging annuity contract (which are subject to 
Article XXII (Other Income)) or social security benefits, including social security be- 
nefits in respect of government services (which are subject to paragraph 5 of Article 
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XVIII). Thus, the term “pensions” includes pensions paid by private employers (includ- 
ing pre-tax and Roth 401(k) arrangements) as well as any pension paid in respect of 
government services. Further, the definition of “pensions” includes, for example, pay- 
ments from individual retirement accounts (IRAs) in the United States and from regis- 


tered retirement savings plans (RRSPs) and registered retirement income funds 
(RRIFs) in Canada. 


Subparagraph 3(b) of Article XVIII provides that the term “pensions” generally in- 
cludes a Roth IRA, within the meaning of Code section 408A (or a similar plan de- 
scribed below). Consequently, under paragraph 1 of Article XVIII, distributions from a 
Roth IRA to a resident of Canada generally continue to be exempt from Canadian tax 
to the extent they would have been exempt from U.S. tax if paid to a resident of the 
United States. In addition, residents, of Canada generally may make an election under 
paragraph 7 of Article XVIII to defer any taxation in Canada with respect to income 
accrued in a Roth IRA but not distributed by the Roth JRA, until such time as and to 
the extent that a distribution is made from the Roth IRA or any plan substituted there- 
fore. Because distributions will be exempt from Canadian tax to the extent they would 
have been exempt from U.S. tax if paid to a resident of the United States, the effect of 
these rules is that, in most cases, no portion of the Roth IRA will be subject to taxation 
in Canada. 


However, subparagraph 3(b) also provides that if an individual who is a resident of 
Canada makes contributions to his or her Roth IRA while a resident of Canada, other 
than rollover contributions from another Roth IRA (or a similar plan described below), 
the Roth IRA will cease to be considered’a pension at that time with respect to contri- 
butions and accretions from such time and accretions from such time will be subject to 
tax in-Canada in the year of accrual. Thus, the Roth IRA will in effect be bifurcated 
into a “frozen” pension that continues to be subject to the rules of Article XVIII and a 
savings account that is not subject to the rules of Article XVIII. It is understood by the 
Contracting States that, following a rollover contribution from a Roth 401(k) arrange- 
ment to'a Roth IRA, the Roth IRA will continue to be treated as a pension subject to 
the rules of Article XVIII. 


Assume, for example, that Mr. X moves to Canada on July 1, 2008. Mr. X has a Roth 
IRA with a balance of 1,100 on July 1, 2008. Mr. X elects under paragraph 7 of Article 
XVIII to defer any taxation in Canada with respect to income accrued in his Roth IRA 
while he is a resident of Canada. Mr. X makes no additional contributions to his Roth 
IRA until July 1, 2010, when he makes’ an after-tax contribution of 100. There are 
accretions of 20 during the period July 1, 2008 through June 30, 2010, which are not 
taxed in Canada by reason of the election under paragraph 7 of Article XVIII. There 
are additional accretions of 50 during the period July 1, 2010 through June 30, 2015, 
which are subject to tax in Canada in the year of accrual. On July 1, 2015, while Mr. X 
is still a resident of Canada, Mr. X receives a lump-sum distribution of 1,270 from his 
Roth IRA. The 1,120 that was in the Roth IRA on June 30, 2010 is treated as a distribu- 
tion from a pension plan that, pursuant to paragraph 1 of Article XVIII, is exempt from 
tax in Canada provided it would be exempt from tax in the United States under the 
Internal Revenue Code if paid to a resident of the United States. The remaining 150 
comprises the after-tax contribution of 100 in 2010 and accretions of 50 that were sub- 
ject to Canadian tax in the year of accrual. 


The rules of new subparagraph 3(b) of Article XVIII also’ will apply to any’ plan or 
arrangement créated pursuant to legislation enacted by either Contracting State after 
September 21, 2007 (the date of signature of the Protocol) that the competent authori- 
ties agree is similar to a Roth IRA. 


Technical Explanation [1997 Protocol]: Paragraph 1 of Article 2 of the Protocol 
amends paragraph 3 of Article XVII (Pensions and Annuities) of the Convention to 
clarify that social security benefits paid by one Contracting State in respect of services 
rendered to that State or a subdivision or authority of that State are subject to the rules 
set forth in paragraph 5 of Article XVIII, and are not subject to Article XIX (Govern- 
ment Service). Thus, all social security benefits paid by a Contracting State will be 
subject to the same rules, regardless of whether the services were rendered to a private 
sector employer, the government, or both. 


Technical Explanation [1995 Protocol]: Article 9 of the Protocol amends Article 
XVIII (Pensions and Annuities) of the Convention. Paragraph 3 of Article XVIII de- 
fines the term “pensions” for purposes of the Convention, including the rules for the 
taxation of cross-border pensions in paragraphs 1 and 2 of the Article, the rules in 
paragraphs 2 and 3 of Article XXI (Exempt Organizations) for certain income derived 
by pension funds, and the rules in paragraph 1(b)(i) of Article IV (Residence) regarding 
the residence of pension funds and certain other entities. The Protocol amends the pre- 
sent definition by substituting the phrase “other retirement arrangement” for the phrase 
“retirement plan.” The purpose of this change is to clarify that the definition of “pen- 
sions” includes, for example, payments from Individual Retirement Accounts (IRAs) in 
the United States and to provide that “pensions” includes, for example, Registered Re- 
tirement Savings Plans (RRSPs) and Registered Retirement Income Funds (RRIFs) in 
Canada. The term “pensions” also would include amounts paid by other retirement 
plans or arrangements, whether or not they are qualified plans under U.S. domestic 
law; this would include, for example, plans and arrangements described in section 457 
or 414(d) of the Internal Revenue Code. 


Technical Explanation [1984]: Paragraph 3 defines the term “pensions” for pur- 
poses of the Convention to include any payment under a superannuation, pension, or 
retirement plan, Armed Forces retirement pay, war veterans pensions and allowances, 
and amounts paid under a sickness, accident, or disability plan. Thus, the term “pen- 
sion” includes pensions paid by private employers as well as any pension paid by a 
Contracting State in respect of services rendered to that State. A pension for govern- 
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ment service is covered. The term “pensions” does not include payments under an in- 
come averaging annuity contract or benefits’ paid under social security legislation. The 
latter benefits are taxed, pursuant to paragraph 5, only in the Contracting State paying 
the benefit. Income derived from an income averaging annuity contract is taxable pur- 
suant to the provisions of Article XXII (Other Income). 


4. For the purposes of this Convention: 


(a) the term “annuity” means a stated sum paid periodically at 
stated times during life or during a specified number of years, 
under an-obligation to make the payments in return for adequate 
and full consideration (other than services rendered), but does 
not include a payment that is not a periodic payment or any an- 
nuity the cost of which was deductible for the purposes of taxa- 
tion in the Contracting State in which it was acquired; and 


(b) an annuity or other amount paid in respect of a life insurance 
“or annuity contract (including a withdrawal in respect of the 
cash value thereof) shall be deemed to arise in a Contracting 
State if the person paying the annuity or other amount (in this 
subparagraph referred to: as the “payer’’) is a resident of that 
State. However, if the payer, whether a resident of a Contracting 
State or not, has in a State’ other than that of which the payer is a 
resident a permanent establishment in connection with which the 
obligation giving rise to the annuity or other amount was in- 
curred, and the annuity or other amount is borne by the perma- 
nent establishment, then the annuity or other amount shall be 
deemed to arise.in the State in which the permanent establish- 
ment is situated and not in the State of which the payer is a 
resident. 


Related Provisions: ITCIA 5 — Definition of “annuity”. 


History: Para. 4 amended by,2007 Protocol, art. 13(1), effective with respect to taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
paid or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 
2007 Protocol” above). The para. formerly read: 


4. For the purposes of the Convention, the term “annuities” means a stated sum 
paid periodically at stated times during life or during a specified number of 
years, under an obligation to make the payments in return for adequate and full 
consideration (other than services rendered), but does not include a payment that 
is not a periodic payment or any annuity the cost of which was deductible for the 
purposes of taxation in the Contracting State in which it was acquired. 


Definitions: “annuity” — ITCIA 5. 


Technical Explanation, [2007 Protocol]: Source of payments under life insurance 
and annuity contracts 


Paragraph 1 of Article 13,also replaces paragraph 4 of Article XVII. Subparagraph 
4(a) contains the existing definition of annuity, while subparagraph 4(b) adds a source 
rule to address the treatment of certain payments by branches of insurance companies. 


Subparagraph 4(a) proyides that, for purposes of, the Convention, the term“annuity” 
means a stated sum paid periodically at stated times during life or during a specified 
number of years, under an obligation to make the payments in return for adequate and 
full consideration other than services rendered. The term does not include a payment 
that is not periodic or any annuity the cost of which was deductible for tax purposes in 
the Contracting State where the annuity was acquired. Items excluded from the defini- 
tion of “annuity” and not dealt with under another Article of the Convention are subject 
to the rules of Article XXII (Other Income). 


Under the existing Convention, payments under life insurance and annuity contracts to 
a resident of Canada by a Canadian branch of a U.S. insurance company are subject to 
either a 15-percent withholding tax under subparagraph 2(b) of Article XVIII or, unless 
dealt with under another Article of the Convention, an unreduced 30-percent withhold- 
ing tax under paragraph 1 of Article XXII, depending on whether the payments consti- 
tute annuities within the meaning of paragraph 4 of Article XVIII. 


On July 12, 2004, the Internal Revenue Service issued Revenue Ruling 2004-75, 2004- 
2 C.B. 109, which provides in relevant part that annuity payments under, and with- 
drawals of cash value from, life insurance or annuity contracts issued by a foreign 
branch of a U.S. life insurance company are U.S.-source income that, when: paid to a 
nonresident alien individual, is generally subject to a 30-percent withholding tax under 
Code sections 871(a) and 1441. Revenue Ruling 2004-97, 2004-2 C.B. 516, provided 
that Revenue Ruling 2004-75 would not be applied to payments that were made before 
January 1, 2005, provided that such payments were made pursuant to binding life insur- 
ance or annuity contracts issued on or before July 12,2004. 


Under new subparagraph 4(b) of Article XVIII, an annuity or other amount paid in 
respect of a life insurance or annuity contract (including a withdrawal in respect of the 
cash value thereof); will generally be deemed to arise in the Contracting State where 
the person paying the annuity or other amount (the “payer’) is resident. However, if the 
payer, whether a resident of a Contracting State or not, has a permanent establishment 
in a Contracting State other than a Contracting State in which the payer is a resident, 
the payment will be deemed to arise in the Contracting State in which the permanent 
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establishment is situated if both of the following requirements are satisfied: (i) the obli- 
gation giving rise to the annuity or other amount must haye been incurred in connection 
with the permanent establishment, and (ii) the annuity or other amount must be borne 
by the permanent establishment. When these requirements are satisfied, payments by a 
Canadian branch of a U.S. insurance company will be deemed to arise in Canada. 


Technical Explanation [1984]: Paragraph 4 provides that, for purposes of the 
Convention, the term “annuities” means a stated sum paid periodically at stated times 
during life or during a specified number of years, under an obligation to make pay- 
ments in return for adequate and full consideration other than services rendered. The 
term does not include a payment that is not periodic or any annuity the cost of which 
was deductible for tax purposes in the Contracting State where the annuity was ac- 
quired. Items excluded from the definition of “annuities” are subject to the rules of 
Article XXII. 


5. Benefits under the social security legislation in a Contracting 
State (including tier 1 railroad retirement benefits but not including 
unemployment benefits) paid to a resident of the other Contracting 
State shall be taxable only in that other State, subject to the follow- 
ing conditions: 


(a) a benefit under the social security legislation in the United 
States paid to a resident of Canada shall be taxable in Canada as 
though it were a benefit under the Canada Pension Plan, except 
that 15 per cent of the amount of the benefit shall be exempt 
from Canadian tax; and 


(b) a benefit under the social security legislation in Canada paid 
to a resident of the United States shall be taxable in the United 
States as though it were a benefit under the Social Security Act, 
except that a type of benefit that is not subject to Canadian tax 
when paid to residents of Canada shall be exempt from United 
States tax. 

Application of 1997 Protocol: S.C. 1999, c. 22, s. 83, applicable to the 1996 and 


1997 taxation years, provides special rules for the application of the 1997 Protocol to 
the Canada-U.S. Income Tax Convention. It reads as follows: 


83. (1) Definitions — The definitions in this subsection apply in this Part. 


“Convention” has the meaning assigned by section 2 of the Canada-United 
States Tax Convention Act, 1984. 


“creditable United States tax” of an individual for a taxation year means an 
amount 


(a) that was paid to the government of the United States by or on behalf of 
the individual, at a time when the individual was resident in Canada, on ac- 
count of United States tax on the individual’s United States social security 
benefits for the year; 


(b) that would have been so ‘payable to that government if the Convention 
had not been amended by the Protocol signed at Ottawa on July 29, 1997; 
and 


(c) that is refundable by that government under the terms of the Convention. 


“United States social security benefits” of an individual for a particular taxation 
year includes 


(a) benefits of the United States Social Security Administration, and 
(b) tier 1 railroad benefits of the United States Railroad Retirement Board 


paid to or for the benefit of the individual in the particular year (but does not 
include unemployment benefits) and, for the purpose of this definition, a benefit 
paid in a taxation year for the following taxation year is deemed to have been 
paid in that following year. 


(2) Additional Amount — Each individual who has paid creditable United 
States tax for a'taxation year is deemed to have paid the amount of $50, on the 
individual’s balance-due day for the year, on account of the individual’s tax pay- 
able under Part I of the Income Tax Act for the year. 


(3) Interest — For the purpose of determining interest payable under the Income 
Tax Act by or to an individual, the individual’s creditable United States tax fora 
taxation year is deemed 


(a) to have been paid, on the individual’s balance-due day for the year, on 
account of the individual’s tax, payable under Part I of the Act for the year, 
and 


(b) to have been refunded to the individual on the first day on which the 
Minister of National Revenue, in respect of the individual’s creditable 
United States tax, 


(i) pays an amount to or for the benefit of the individual, or 
(ii) applies an amount to a liability of the individual. 


Related Provisions: ITA 110(1)(h) — Reduction of income inclusion from 85% to 
50% where benefits received since before 1996. 


Canada—U.S. Tax Convention 


History: Para. 5 amended by 1997 Protocol, art. 2(2), in force, December 16, 1997 (the 
day instruments of ratification were gacheteyey Article 3 of the Protocol provides the 
following: 


1. This Protocol shall be subject to ratification in accordance with the applicable 
procedures in Canada and the United States and instruments of ratification shall 
be exchanged as soon as possible. 


2. This Protocol shall enter into force upon the exchange of instruments of ratifi- 
cation, and shall have effect as follows: 


(a) Article 1 [amendments to Article XIII paleo of this Protocol shall have 
effect as of April 26, 1995; and : 


(b) Article 2 [amendments to Article XVIII (Pension and Annuities)] of this 
Protocol shall have effect with respect to amounts paid or credited to a resi- 
dent of the other Contracting State after 1995, except that where a Con- 
tracting State has, in accordance with the Convention read without reference 
to this Protocol, imposed a tax on benefits paid or credited under the social 
security legislation in that State, and those benefits are paid or credited after 
1995 and 


(i) before the calendar year in which this Protocol enters into force, if 
this Protocol enters into force before September 1 of that year, or 


(ii) before the end of the calendar year in which this Protocol enters into 
force, if this Protocol enters. into force after August 31 of that year, 


Article 2 [amendments to Article XVIII (Pension and Annuities)] shall only 
have effect with respect to such benefits (referred to in this Article as 
“source-taxed benefits”) as described in paragraphs 3, 4 and 5. 


3. With respect to source-taxed benefits paid by a Contracting State to a resident 
of the other Contracting State, Article 2 applies only if the resident has, within 
three years after the date on which this Protocol enters into force, applied to the 
competent authority of the first-mentioned Contracting State for a refund of the 
tax imposed on the benefits. However, with respect to source-taxed benefits paid 
by the United States to a resident of Canada, the competent authority of Canada 
shall: 


(a) apply for and receive such refund on behalf. of the resident; 


(b) remit to the resident, in accordance with the law of Canada governing 
refunds of income tax overpayments, such refund less any tax imposed in 
Canada on the benefits in accordance with Article 2 of this Protocol; and 


(c) make the application referred to in subparagraph (a) only if the additional 
tax that would be imposed in Canada on the benefits, on the assumption that 
Article 2 of this Protocol applied, would be less than the tax imposed in the 
United States on the benefits as a result of paragraph 5 of Article XVIII 
(Pensions and Annuities) of the Convention read without reference to this 
Protocol. 


4. All taxes refunded as a result of this Protocol shall be refunded without inter- 
est and interest on any taxes of a resident of a Contracting State assessed as a 
result of this Protocol shall be computed as though those taxes became, payable 
no earlier than December 31 of the year, following the year in which this Protocol 
enters into force. 


5. The competent authorities of the Contracting States shall establish procedures 
for making or revoking the application referred to in paragraph 3 and shall agree 
on such additional procedures as are necessary to ensure: the appropriate imple- 
mentation of this Protocol. 


The para. formerly read: 


5. Benefits under the social security legislation in a Contracting State (including 
tier 1 railroad benefits but not including unemployment benefits) paid to a resi- 
dent of the other Contracting State (and in the case of Canadian benefits, to a 
citizen of the United States) shall be taxable only in the first-mentioned State. 


Para. S amended by 1995 Protocol, art. 9(2), generally effective for taxation years be- 
ginning on or after January 1, 1996 (see art. 21(2) under “Application of the 1995 
Protocol” above). Para. 5 formerly read: 


5. Benefits under the social security legislation in a Contracting State paid to a 
resident of the other Contracting State shall be taxable as follows: 


(a) such benefits shall be taxable only in that other State; 


(b) notwithstanding the provisions of subparagraph (a), one-half of the total 
amount of any such benefit paid in a taxable year pea be exempt from taxa- 
tion in that other State. 


Para. 5 amended by 1984 Protocol, art. I. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “Canadian tax” — Art: IfI:1(c); “res- 
ident” — Art. IV; “State” — Art. IJI:1(i); “United States” — Art. IH:1(b); “United 
States tax” — Art. III:1(d). 


Technical Explanation [1997 Protocol]: Paragraph 2 of Article 2:of the Protocol 
amends paragraph 5 of Article XVIII of the Convention, which provides rules for the 
taxation of social security benefits (including tier | railroad retirement benefits but not 
including unemployment benefits), and reverses changes made by the third protocol to 
the Convention, which was signed on March 17, 1995 and generally took effect as of 
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January 1, 1996 (the “1995 Protocol”). Under the Convention prior to amendment by 
the 1995 Protocol, the State of residence of the recipient of social-security benefits had 
the exclusive right to tax social security benefits paid by the other State on a net basis 
but exempted 50% of the benefit. This was changed by the 1995 Protocol. Under the 
1995 Protocol, effective January 1, 1996 benefits paid under the US. or Canadian so- 
cial security legislation to a resident of the other Contracting State (or, in the case of 
Canadian benefits, paid to a U.S. citizen) are taxable exclusively in the paying State. 


Canada.and the. United States, impose different source-basis taxing regimes on social 
security benefits. Under Code section 871(a)(3), 85% of social security benefits paid to 
a nonresident alien are includible in gross income. The taxable portion of social secur- 
ity benefits is subject to the regular 30% withholding tax, with the result that the gross 
social security benefit is subject-to an effective tax rate of 25.5%..This is-a,final pay- 
ment of tax and Canadian recipients of U.S. social security benefits, regardless of their 
level of income, may not elect to be taxed in the United States on a net basis at gradu- 
ated rates. 


In Canada, social security benefits paid to nonresidents are subject to a general with- 
holding tax of 25%. However, Canada permits U.S. recipients of Canadian benefits to 
file a Canadian tax return and pay tax at regular graduated rates on theirnet income. As 
a result, low-income US. recipients of Canadian social security typically pay. little or 
no. tax on.their benefits. 


The Protocol returns to a system of residence-based taxation in which social security 
benefits are exclusively taxable in the State where the recipient lives. Social security 
benefits will generally be taxed as if they were benefits paid. under the social:security 
legislation in the residence, State. Therefore, social security benefits will be taxed. on.a 
net basis at graduated rates and: low-income recipients will not pay any tax on these 
benefits. However, the Protocol modifies; the residence State’s taxation of cross-border 
benefits in order to take into account how the benefits would have been taxed in the 
source State if paid to a resident of that State. 


In the case of Canadian recipients of U.S, social security benefits, the Protocol provides 
that only 85% of these benefits will be subject to tax in Canada. This reflects the fact 
that, although-in Canada social security benefits are fully includible, a maximum of 
85% of United States social security benefits are includible in income for U.S. tax pur- 
poses. See Code section 86. This is also consistent with the taxation of social security 
benefits under the:‘Convention prior to the effective date of the 1995 Protocol, since at 
the time the pre-1996 rule was adopted the United States included a maximum of 50% 
of the social security: benefits in income: 


In the case of U.S. recipients of Canadian social security benefits, the Protocol provides 
that the benefits will be:taxed as if they were payments under the Social Security Act. 
Therefore,.a maximum of 85% of the Canadian benefits will be included. in the. gross 
income of a U.S. recipient, even though the entire benefit would have been taxed by 
Canada if received by a Canadian resident. However, if the Canadian benefit is of a 
type that is not subject to Canadian tax when paid to a resident of Canada, it will not be 
subject to.U.S. tax when received by a resident of the United States. This provision is 
necessary to take into account certain proposed changes to Canada’s Old Age Security 
benefits. At present, Old Age Security benefits paid to U.S. residents are subject to 
both ordinary Canadian income tax and an additional “recovery tax” that has the effect 
of means-testing the benefit. Canada has proposed to change the Old Age Security ben- 
efit system so that the benefit would be means-tested at source and not subject to.the 
recovery tax. Because the amount of such future. benefits, will have already been re- 
duced to take into account the recipient’s income, it would not be appropriate to subject 
such benefits to additional U.S. tax. 


[Application of the Protocol] 


Article 3 of the Protocol contains the rules for bringing ‘the Protocol into force and 
giving effect to its provisions. 


Paragraph 1 


Paragraph 1 provides for the ratification of the Protocol by both Contracting States 
according to their constitutional-and statutory requirements and instruments of ratifica- 
tion will be exchanged as soon as possible. , : 


In the United States, the process leading to ratification and entry into force is as fol- 
lows: Once a protocol has been signed by authorized representatives of the two Con- 
tracting States, the Department of State sends the protocol to the President who for- 
mally transmits it to the Senate for its advice and consent to ratification, which requires 
approval by two-thirds of the Senators present and voting. Prior to this vote, however, 
it generally has been the practice for the Senate Committee on Foreign Relations to 
hold hearings on the protocol and make a recommendation regarding its approval to the 
full Senate. Both Government and private sector witnesses may testify at these hear- 
ings. After receiving the advice and consent of the Senate to ratification, the protocol is 
returned to the President for his signature on the ratification document. The President’s 
signature on the document completes the process in the United States. 

Paragraph 2 

Paragraph 2 of Article 3 provides that the Protocol will enter into force on the date on 
which the instruments of ratification are exchanged, However, the date on which the 
Protocol enters into force will not be the date on'which its: provisions will take effect. 
Paragraph 2, therefore, also contains rules that determine when the provisions of the 
Protocol will have effect. 

Under paragraph 2(a), Article 1 of the Protocol will have effect as of April 26, 1995. 
As discussed above, this is the date on which certain proposed amendments to Cana- 
dian law would be effective. 
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Under paragraph 2(b), Article 2 of the Protocol will have effect as of January 1, 1996, 
which is the date as of which the changes to the taxation of social security benefits that 
were implemented by the 1995 Protocol became effective. Consequently, the source- 
basis taxation of social security benefits that was implemented by the’ 1995 Protocol 
will be retroactively eliminated and recipients of cross-border social security benefits 
will be entitled to'a refund of any source-State tax withheld on their benefits for 1996 
and later years. This return to residence-basis taxation of social security benefits means 
that'some high-income recipients of cross-border benefits may be required to pay addi- 
tional taxes to their State of residence if their average tax rate on these benefits in their 
State of residence is higher than the current rate of source-State withholding tax. It is 
only for future years, however, that such high-income recipients of benefits will be 
subject to a higher rate of tax. No one will be subject to a higher rate of tax for the 
retroactive period. If, as a result of the change, the residence-State tax would exceed 
the amount of the refund otherwise due, there will be:neither a refund of source-State 
tax nor the imposition of additional residence-State tax. 


Subparagraphs (b)(i) and (ii) provide rules that determine how the retroactive effect of 
the Protocol will generally be implemented for the year in which the Protocol enters 
into effect. As discussed below, these rules are required as a result of administrative 
limitations on the ability of the relevant Government organizations to effect the pay- 
ment of refunds. Withholding taxes imposed by the United States on cross-border so- 
cial security benefits are collected and administered by the Social Security Administra- 
tion (SSA), not the Internal Revenue Service (IRS). However, any refunds of 
withholding tax improperly collected on social security benefits are ordinarily paid by 
the IRS. If the Protocol enters into force prior to September 1 of a calendar year, it is 
possible for the SSA to pay refunds of the tax withheld for the entire year directly to 
the individual Canadian recipient. If the Protocol enters into force after August 31 of a 
calendar year, it will not be possible for SSA to pay refunds of tax withheld for that 
year and refunds must be paid through the IRS. 


Paragraphs 3, 4 and 5 of Article 3 establish administrative procedures to govern the 
payment of refunds through the IRS, including rules to ensure that benefits will not be 
subject to a higher rate of tax in the residence State for the retroactive period. The taxes 
withheld on social security benefits paid for years after 1995,and prior to the calendar 
year in which the Protocol enters into force (referred to in the Protocol as “source-taxed 
benefits”) will be subject to the refund procedures set forth in paragraphs 3,4, and 5, 
regardless of when the Protocol enters into force. Social security benefits paid for cal- 
endar years beginning after the Protocol enters into force will not be subject to the 
refund procedures set forth in paragraphs 3, 4, and 5 because source State tax will not 
be withheld. 


If the Protocol enters into force after August 31 of a calendar year, subparagraph (b)(i) 
provides that ‘social security benefits paid during such calendar year will be treated as 
benefits paid for calendar years ending before the year in which the Protocol énters into 
force (and thus will be treated as “source-taxed benefits”). In this case, the taxes with- 
held on these benefits will be subject to the refund procedures set forth in paragraphs 3, 
4, and 5 of Article 3 and these benefits will not be subject to a higher rate of residence- 
State tax. If the Protocol enters into force before September 1 of a calendar year, sub- 
paragraph (b)(ii) provides that social security benefits paid during such calendar year 
will be treated as benefits paid for calendar years beginning after the year in which the 
Protocol enters into force. In this case, the taxes withheld on these benefits will be 
directly and automatically refunded by the source State and the potentially higher rate 
of residence-State tax ‘will apply. 


Paragraph 3 


Paragraph 3 of Article 3. of the Protocol provides rules governing the payment of re- 
funds of source-State tax with respect to “source-taxed benefits.” In general, all appli- 
cations for refund must be made to the competent authority of the source State within 
three years of entry into force of the Protocol. 


Except as set forth in subparagraph (b) of paragraph 2, the retroactive effect of the 
Protocol is elective and applies only if a recipient of benefits applies for a refund of the 
tax paid or withheld. Consequently, if a recipient of benefits does not apply for a refund 
of the tax paid or withheld, the Protocol will not be given retroactive effect, except as 
set forth in subparagraph (b) of paragraph 2. If the residence-State tax that would be 
imposed on such source-taxed benefits is greater than the source-State tax imposed on 
such benefits, it is assumed that the recipient will not apply for a refund of the source- 
State tax and such benefits will not be subject to the retroactive effect of the Protocol. 
Because the application for refund may be made on a year-by-year basis, the recipient 
may elect the most beneficial treatment for each year. Therefore, social security bene- 
fits will not be subject to a higher rate of tax for the retroactive period, except as set 
forth in subparagraph (b) of paragraph 2. 

The refund procedure depends on the recipient’s State of residence. In the case of U.S. 
residents who received Canadian social security benefits that were subject to Canadian 
tax, a U.S. resident who elects to have the Protocol apply retroactively will apply di- 
rectly to the Canadian competent authority for the refund of any Canadian tax not pre- 
viously refunded. On the receipt of such refund, the Canadian social security benefits 
will be includible inthe U.S. resident’s gross income for the years with respect to 
which the refund was paid. Consequently, the U.S. recipient may be required to file an 
amended U.S. income tax return for such years and pay U.S. tax on such benefits. 
Pursuant to Article XX VII (Exchange of Information) of the Convention, the Canadian 
competent authority will provide the U.S. competent authority with information regard- 
ing the payment of refunds. 


| In the case of Canadian residents who received U:S. social security benefits, the Cana- 


dian competent authority shall be the only person entitled to apply for a refund of the 
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U.S. taxes withheld on such benefits. Individual residents of Canada will not apply 
directly to the IRS for refunds. However, the Canadian competent authority may base 
its applications on information received from individual Canadians, as well as on infor- 
mation to be provided by the United State competent authority. The Protocol provides 
that the Canadian competent authority shall apply for and receive all such refunds on 
behalf of individual residents of Canada and shall remit such refunds to individual re- 
sidents of Canada after deducting any additional Canadian tax that may imposed as a 
result of such social security benefits being subject to tax in Canada. The Canadian 
competent authority shall make such application for refund on behalf of an individual 
resident of Canada only if the additional Canadian tax that would be imposed is less 
than the amount of the U.S. tax to be refunded. If, with respect to an individual resident 
of Canada, the additional Canadian tax that would be imposed on the individual’s so- 
cial security benefits is equal to or greater than the U.S. tax withheld, the Canadian 
competent authority shall not apply for a refund of the U.S. tax withheld on the indivi- 
dual’s benefits. This provision ensures that refunds of U.S. tax will be paid only when 
the refund will benefit an individual resident of Canada. A refund of U.S. tax will not 
be paid if it would simply result in a payment from the U.S. Treasury to the Govern- 
ment of Canada without any portion of the refund being paid to an individual resident 
of Canada. 


Paragraph 4 


Paragraph 4 provides that all taxes refunded as a result of the Protocol will be refunded 
without interest. Correspondingly, any additional taxes assessed as a result of the Pro- 
tocol will be assessed without interest provided that the additional taxes are paid in a 
timely manner. However, interest and penalties on underpayments may be assessed for 
periods beginning after December 31 of the year following the year in which the Proto- 
col enters into force. 


Paragraph 5 


Paragraph 5 provides that the competent authorities shall establish procedures for mak- 
ing or revoking the application for refund provided for in paragraph 3 and such other 
procedures as are necessary to ensure the appropriate implementation of the Protocol. It 
will be necessary to establish procedures for a taxpayer to revoke his application for 
refund because a taxpayer may apply for a refund and then determine that the resi- 
dence-State tax imposed on his social security benefits pursuant to Article 2 of the 
Protocol exceeds the amount of source-State tax refunded. Such a taxpayer (or, in the 
case of a Canadian resident, the Canadian competent authority acting on behalf of such 
taxpayer) will be permitted to revoke his application for refund. provided that the tax- 
payer returns the source-State refund and the three-year period established in paragraph 
3 has not expired as of the date on which the revocation is filed. The competent author- 
ities will also establish procedures to ensure that duplicate refunds are not paid. 


Technical Explanation [1995 Protocol]: Paragraph 2 of Article 9 of the Protocol 
amends paragraph 5 of Article XVIII to modify the treatment of social security benefits 
under the Convention. Under the amended paragraph, benefits paid under the U.S. or 
Canadian social security legislation to a resident of the other Contracting State, or, in 
the case of Canadian benefits, to a U.S. citizen, are taxable exclusively in the paying 
State. This amendment brings the Convention into line with current U.S. treaty policy. 
Social security benefits are defined, for this purpose, to, include tier | railroad retire- 
ment benefits but not unemployment benefits (which therefore fall under Article XXII 
(Other Income) of the Convention). Pensions in respect of government service are cov- 
ered not by this rule but by the rules of paragraphs 1 and 2 of Article XVIII. 


The special rule regarding U.S. citizens is intended to clarify that only Canada, and not 
the United States, may tax a social security payment by Canada to a U.S. citizen not 
resident in the United States. This is consistent with the intention of the general rule, 
which is to give each Contracting State exclusive taxing jurisdiction over its social 
security payments. Since paragraph 5 is an exception to the saving clause, Canada will 
retain exclusive taxing jurisdiction over Canadian social security benefits paid to U.S. 
residents and citizens, and vice versa. It was not necessary to provide a special rule to 
clarify the taxation of U.S. social security payments to Canadian citizens, because Can- 
ada does not tax on the basis of citizenship and, therefore, does not include citizens 
within the scope of its saving clause. 


Technical Explanation [1984]: Paragraph 5, as amended by the 1984 Protocol, 
provides that benefits under social security legislation in Canada or the United States 
paid to a resident of the other Contracting State are taxable only in the State in which 
the recipient is resident. However, the State of residence must exempt from taxation 
one-half of the total amount of such benefits paid in a taxable year. Thus, if U.S. social 
security benefits are paid to a resident of Canada, the United States will exempt such 
benefits from tax and Canada will exempt one-half of the benefits from taxation. The 
exemption of one-half of the benefits in the State of residence is an exception to the 
saving clause under subparagraph 3(a) of Article XXIX (Miscellaneous Rules). The 
United States will not exempt U.S. social security benefits from tax if the Canadian 
resident receiving such benefits is a U.S. citizen. If a U.S. citizen and resident receives 
Canadian social security benefits, Canada will not tax such benefits and the United 
States will exempt from tax one-half of the total amount of such benefits. The United 
States will also exempt one-half of Canadian social security benefits from tax if the 
recipient is a U.S. citizen who is a resident of Canada, under paragraph 7 of Article 
XXIX. Paragraph 5 encompasses benefits paid under social security legislation of a 
political subdivision, such as a province of Canada. 
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6. Alimony and other similar amounts (including child support pay- 
ments) arising in a Contracting State and paid to a resident of the 
other Contracting State shall be taxable as follows: 


(a) such amounts shall be taxable only in that other State; 


(b) notwithstanding the provisions of subparagraph (a), the 
amount that would be excluded from taxable income in the first- 
mentioned State if the recipient were a resident thereof shall be 
exempt from taxation in that other State. 


History: Para. 6 amended by 1983 Protocol, art. IX, para. 3. 
Definitions: “State” — Art. III:1(i); “taxable income” — ITCIA 3, ITA 248(1). 


Technical Explanation [1984]: Paragraph 6(a) provides that only the State of which 
a person is resident has the right to tax alimony and other similar amounts (including 
child support payments) arising in the other Contracting State and paid to such person. 
However, under paragraph 6(b), the state of residence shall exempt from taxation the 
amount that would be excluded from taxable income in the State of source if the recipi- 
ent were a resident thereof. Thus, if child support payments are made by a U:S. resident 
to a resident of Canada, Canada shall exempt from tax the amount of such payments 
which would be excluded from taxable income under section 71(b) of the Internal Rev- 
enue Code, Paragraph 6 does not define the term “alimony”; the term is defined pursu- 
ant to the provisions of paragraph 2 of Article III (General Definitions). 


Article XVIII does not provide rules to determine the State in which pensions, annui- 
ties, alimony, and other similar amounts arise. The provisions of paragraph 2 of Article 
Ill are used to determine where such amounts arise for purposes of determining 
whether a Contracting State has the right to tax such amounts. 


Paragraphs 1, 3, 4, 5(b) and 6(b) of Article XVIII are, by reason of paragraph 3(a) of 
Article XXIX (Miscellaneous Rules), exceptions to the “saving clause.” Thus, the rules 
in those paragraphs change U.S. taxation of U.S. citizens and residents. 


7. A natural person who is a citizen or resident of a Contracting 
State and a beneficiary of a trust, company, organization or other 
arrangement that is a resident of the other Contracting State, gener- 
ally exempt from income taxation in that other State and operated 
exclusively to provide pension or employee benefits may elect to 
defer taxation in the first-mentioned State, subject to rules estab- 
lished by the competent authority of that State, with respect to any 
income accrued in the plan but not distributed by the plan, until 
such time as and to the extent that a distribution is made from the 
plan or any plan substituted therefor. 


History: Para. 7 amended by 2007 Protocol, art. 13(2) to substitute “pension or em- 
ployee benefits” for “pension, retirement or employee benefits” and “subject to rules” 
for “under rules”, effective with respect to taxable years beginning after 2008, but in 
respect of taxes withheld at source, for amounts paid or credited on or after February 1, 
2009 (see art. 27(2) under “‘Application of the 2007 Protocol” above). 


Para. 7 added by 1995 Protocol, art. 9(3), generally effective for taxation years begin- 
ning on or after January 1, 1996 (see art. 21(2)(a) under “Application of the 1995 Pro- 
tocol” above). 


Definitions: “company” — Art. III:1(f); “competent authority” — Art, III:1(g); “pen- 
sion” — Art. XVIII:3, ITCIA 5; “person” — Art. III:1(e), ITCIA 3, Interpretation Act 
35(1); “resident” — Art. IV; “State” — Art. III:1(i); “trust? —ITCIA 3, ITA 104(1), 
248(1), (3). 


1.T. Technical News: 43 (taxation of Roth IRAs). 


Technical Explanation [2007 Protocol]: Paragraph 2 of Article 13 of the Protocol 
replaces paragraph 7 of Article XVIII of the existing Convention. Paragraph 7 contin- 
ues to provide a rule with respect to the taxation of a natural person on income accrued 
in a pension or employee benefit plan in the other Contracting State. Thus, paragraph 7 
applies where an individual is a citizen or resident of a Contracting State and is a bene- 
ficiary of a trust, company, organization, or other arrangement that is a resident of the 
other Contracting State, where such trust, company, organization, or other arrangement 
is generally exempt from income taxation in that other State, and is operated exclu- 
sively to provide pension, or employee benefits. In such cases, the beneficiary may 
elect to defer taxation in his State of residence on income accrued in the plan until it is 
distributed from the plan (or from another plan in that other Contracting State to which 
the income is transferred pursuant to the domestic law of that other Contracting State). 


Paragraph 2 of Article 13 of the Protocol makes two changes to.paragraph 7 of Article 
XVIII of the existing Convention. The first change is that the phrase “pension, retire- 
ment or employee benefits” is changed to “pension or employee benefits” solely to 
reflect the fact that in certain cases, discussed above, Roth IRAs will not be treated as 
pensions for purposes of Article XVIII. The second change is that “under” is changed 
to “subject to” to make it clear that an election to defer taxation with respect to undis- 
tributed income accrued in a plan may be made whether or not the competent authority 
of the first-mentioned State has prescribed rules for making an election. For the U.S. 
rules, see Revenue Procedure 2002-23, 2002-1 C.B. 744. As of the date the Protocol 
was signed, the competent authority of Canada had not prescribed rules. 


Technical Explanation [1995 Protocol]: A new paragraph 7 is added to Article 
XVIII by Article 9 of the Protocol. This paragraph replaces paragraph 5 of Article 
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XXIX (Miscellaneous Rules) of the present Convention. The new paragraph makes 
reciprocal the rule that it replaced and expands its scope; so that it no longer_applies 
only to residents. and citizens of the United States who are beneficiaries of Canadian 
RRSPs. As amended, paragraph 7 applies to an individual who is a citizen or resident 
of a Contracting State and a beneficiary of a trust, company, organization, or other 
arrangement that is a resident of the other Contracting State and that is both generally 
exempt from income taxation in its State of residence and operated exclusively to pro- 
vide pension, retirement, or employee benefits.. Under this rule, the beneficiary may 
elect to defer taxation in his State of residence on income accrued in the plan until it is 
distributed or rolled over into another plan. The new rule also broadens the types of 


arrangements covered by this paragraph in a manner consistent with other pension- 
related provisions of the Protocol. 


8. Contributions made to, or benefits accrued under, a qualifying 
retirement plan in a Contracting State by or on behalf of an indivi- 
dual shall be deductible or excludible in computing the individual’ s 
taxable income in the other Contracting State, and contributions 
made to the plan by the individual’s employer shall be allowed as a 
can in computing the employer’s profits in that other State, 
where: 


(a) the individual performs services as an employee in that other 
State the remuneration from which is taxable in that other State; 


(b) the individual was participating in the plan (or another simi- 
lar plan for which this plan was substituted) immediately before 
the individual began performing the services in that other State; 


(c) the individual was not a resident of that other State immedi- 
ately before the individual began performing the services in that 
other State; Mi 


(d) the individual has performed services in that other State for 
the same employer (or a related employer) for no more than 60 
of the 120 months preceding the individual’s current taxation 
year; 


(e) the contributions and benefits are attributable to the services 
performed by the individual in that other State, and are made or 
accrued during the period in which the individual performs those 
services; and 


(f) with respect to contributions and benefits that are attributable 
to services performed during a period in the individual’s current 
taxation year, no contributions in respect of the period are made 
by or on behalf of the individual to, and no services performed 
in that other State during the period are otherwise taken into ac- 
count for purposes of determining the individual’s entitlement to 
benefits. under, any plan that would be a qualifying retirement 
plan in that other State if paragraph 15 of this Article were read 
without reference to subparagraphs (b) and (c) of that paragraph. 


This paragraph shall apply only to the extent that the contributions 
or benefits would qualify for tax relief in the first-mentioned State 
if the individual was a resident of and performed the services in that 
State. 


Related Provisions: Reg. 8308.1(2.1)— Pension credit under tax treaty; Art. 
XVIII:9 — Limit on benefits; Art. XVIII:16— Where distribution:deemed to arise; 
Art. XVIII:17 — Partners treated as employees. 


History: Para. 8 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art: 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “employee”, “employer” — Art. XVIII17, ITCIA 3, ITA 248(1); “indi- 
vidual” — ITCIA 3, ITA 248(1); “month” — ITCIA 3, Interpretation Act 35(1); “qual- 
ifying retirement plan” — Art. XVIII:15; “related” — ITCIA 3, ITA 251;.“resident” — 
Art. IV; “State” — Art. III:1(i); “taxable income’ —ITCIA 3, ITA 248(1);. “taxation 
year” — ITCIA 3, ITA 249, 250.1. : 


Technical Explanation [2007 Protocol]: Paragraph 3 of Article 13 of the Protocol 
adds paragraphs 8 through 17 to Article XVIII to deal with cross-border pension contri- 
butions. These paragraphs are intended to remove barriers to the flow of personal ser- 
vices between the Contracting States that could otherwise result from discontinuities in 
the laws of the Contracting States regarding the deductibility of pension contributions. 
Such discontinuities may arise where a country allows deductions or,exclusions to its 
residents for contributions, made by them or on their behalf, to resident pension plans, 
but does not allow deductions or exclusions for payments made to, plans resident in 
another country, even if the structure and legal requirements of such plans in the two 
countries are similar. 


Art. XVIII 


There is no comparable set of rules.in the OECD Model, although the issue is discussed 
in detail in the Commentary to Article 18 (Pensions), The 2006 U.S.,Model deals with 
this issue in paragraphs 2 through 4 of Article 18 (Pension. Funds). 


Workers on short-term assignments in the other Contracting State 


Paragraphs 8 and 9 of Article XVIII address the case of a short-term assignment where 
an’ individual who is participating in a “qualifying retirement plan” (as defined in para- 
graph 15 of Article XVIII) inione Contracting State (the “home State’’) performs ser- 
vices as an employee’ for a limited period of time in the other Contracting State’ (the 
“host State”). If certain requirements are satisfied, contributions made to, or benefits 
accrued under, the plan by or on behalf of the individual will be deductible or exclud- 
ible in computing the individual’s income in the host State. In addition, contributions 
made to the plan by the individual’s émployer will be allowed as a deduction in com- 
puting, the employer’s profits in the host State. 


| In order for paragraph 8 to apply, the remuneration that the individual receives with 


respect to the services performed in’ the‘host State must be taxable’in'the host State. 
This means, for example, that where the United States is the host’ State, paragraph 8 
would not apply if the remuneration that the individual receives with respect to the 
services performed in the United ’States' is exempt from taxation in the United States 
under Code section 893. 


The individual also must have been participating in the plan, or in another similar plan 
for which the plan was substituted, immediately before he began performing services in 
the host State. The rule regarding a successor plan would apply if, for example, the 
employer has been acquired by another corporation that replaces the existing plan with 
its own plan, transferring membership in the old plan over into the new plan. 


In addition, the individual must not have been a resident (as determined under Article 


| IV (Residence)) of the host State immediately before he began performing services in 


the host State. It is irrelevant for purposes of paragraph 8 whether the individual be- 
comes a resident of the host State while he performs services there. A citizen of the 
United States who has been a resident of Canada may be entitled to, benefits under 
paragraph 8 if (a) he performs services in the United States for a limited period of time 
and (b) he was a resident of Canada immediately before he began performing such 
services. 


Benefits are available under paragraph 8 only for so long as the individual has not 
performed services in the host State for the same employer (or a rélated employer) for 
more than 60 of the 120 months preceding the individual’s current taxable year. The 
purpose of this rule is to limit the period of time for which the host State’ will be re- 
quired to provide benefits for contributions to a plan from which ‘it is‘ unlikely to be 
able to tax the distributions. If the individual continues to perform services in the host 
State beyond this time limit, he is expected to become a participant in a plan in the host 
State. Canada’s domestic law provides preferential tax treatment for employer contri- 
butions to foreign, pension. plans.in respect of services. rendered. in Canada by short- 
term residents, but such treatment ceases, once the individual has been resident in Can- 
ada for at least 60, of the preceding 72 months. 


The contributions and benefits must be ‘attributable to services performed by the indivi- 
dual in the host'State; and must be made or accrued during the period in which the 


| individual performs those services. This rule’ prevents individuals who tender services 
in the host State for a very short period of time from making disproportionately large 


contributions ‘to home State plans in order to offset the tax liability associated with the 
income eared in the host State. In’the case’ where the United States is the host State; 
contributions will be deemed to have been made on the last day of the preceding taxa- 


| ble year if the payment is on account of such taxable year and is;treated under U.S. law 


as.a contribution made.on the last day of the preceding taxable. year. 


If an individual receives’ benefits in the host State with respect to contributions to a plan 
in the home State, the services to which’ the contributions relate may not be taken into 
account for purposes of determining’ the’ individual’s entitlement to benefits under any 
trust, company; organization, or other arrangement that is a resident of the host State, 
generally exempt from income taxation in that State and operated to provide pension or 
retirement benefits. The purpose of this rule is to prevent double benefits for contribu- 
tions to both a home State plan and’a host State plan with respect to the same services. 
Thus, for example, an individual who is working temporarily in the United States and 
making contributions to‘a qualifying retirement plan in Canada with respect to services 
performed in the United States may not make contributions to an individual retirement 
account (within the meaning of Code section 408(a)) in the United States, with respect 
to the same! services. 


Paragraph 8 states that it applies only to the extent that the contributions or benefits 
would qualify for tax relief in the home State if the individual were a resident of and 
performed services in that State. Thus, benefits would be limited in the same fashion as 
if the individual continued to-be.a resident of the home: State. However, paragraph 9 
provides that.if the host State is the United States and the individual is a citizen of the 
United States, the benefits granted to the individual under paragraph 8 may not exceed 
the benefits, that would be. allowed by the United States. to its residents for contributions 
to, or benefits otherwise accrued under, a generally, corresponding pension or retire- 
ment plan established in and recognized for tax purposes by, the United States. Thus, 
the lower of the two limits applies. This rule ensures that U.S. citizens working tempo- 
rarily in the United States and_ participating in a Canadian plan will not get more 
favorable U.S. tax treatment than U.S. citizens participating in a U.S. plan. 


Where the United States is the home State, the amount of contributions that may be 
excluded from the employee’s income under paragraph 8 for Canadian purposes is lim- 
ited to the U.S. dollar amount specified in Code section 415 or the U.S. dollar amount 
specified in Code section 402(g)(1) to the extent contributions are made from the em- 


2347 


Art. XVIII 


ployee’s compensation. For this purpose, the dollar limit specified in Code section 
402(g)(1) means the amount applicable under Code section’ 402(g)(1) (including the 
age 50 catch-up amount in Code section 402(g)(1)(C)) or, if applicable, the parallel 
dollar limit applicable under Code section 457(e)(15) plus the age 50 catch-up amount 
under Code section 414(v)(2)(B)(i) for a Code section 457(g) trust. 


Where Canada is the home State, the amount of contributions that may be excluded. 
from the employee’s income under paragraph 8 for U.S. purposes is subject to the limi- 
tations specified in subsections 146(5), 147(8), 147.1(8) and (9) and 147.2(1) and (4) of 
the Income Tax Act and paragraph 8503(4)(a) of the Income Tax Regulations, as appli- 
cable. If the employee is a citizen of the United States, then the amount of contributions 
that may be excluded is the lesser of the amounts determined under the limitations 
specified in the previous sentence and the amounts specified in the previous paragraph. 


The provisions described above provide benefits to employees. Paragraph 8 also pro- 
vides that contributions made to the home State plan by an individual’s employer will 
be allowed as a deduction in computing the employer’s profits in the host State, even 
though such a deduction might not be allowable-under the domestic law of the host 
State. This rule applies whether the employer is a resident of the host State ora perma- 
nent establishment that the employer has-in the host State. The rule also applies to 
contributions by a person related to the individual’s employer, such as contributions’ by 
a parent corporation for its subsidiary, that are treated under the law of the host State as 
contributions by the individual’s employer. For example, if an individual who is partic- 
ipating in a qualifying retirement plan in Canada performs services fora limited period 
of time in the United States for a U.S. subsidiary of a Canadian company, a contribu- 
tion to the Canadian plan by the parent company in Canada that is treated under U.S. 
law as a contribution by the U.S. subsidiary would be covered by the rule. 


The amount of the allowable deduction is to be determined under the laws of the home 
State. Thus, where the United States is the home State, the amount of the deduction that 
is allowable in Canada will be subject to the limitations of Code section 404 (including 
the Code section 401(a)(17) and 415 limitations). Where Canada is the home State, the 
amount of the deduction that is allowable in the United States is subject to the limita- 
tions specified in subsections 147(8), 147.1(8) and (9) and 147.2(1) of the Income Tax 
Act, as applicable. 


Cross-border commuters 


Paragraphs 10, 11, and 12, of Article XVIII address the case of a commuter who is a 
resident of one Contracting State (the “residence. State”), and performs services. as an 
employee in the other Contracting State (the “services State”) and is. a member of a 
“qualifying retirement, plan” (as defined in paragraph 15 of Article XVIII) in the ser- 
vices State. If certain requirements are. satisfied, contributions made to, or benefits ac- 
crued under, the qualifying retirement plan by or on behalf of the individual: will be 
deductible or excludible in computing the individual’s income in the residence State. 


In order for paragraph 10 to apply, the individual must perform services as an em- 
ployee in the services State the remuneration from which is taxable in the services State 
and is borne by either an employer who is’a resident of the services State or by a 
permanent establishment that the employer has in the services State. The contributions 
and benefits. must be attributable to those services and must be made or accrued during 
the period in which the individual performs those services. In the case where the United 
States is the residence State, contributions will be deemed to have been made.‘on the 
last day of the preceding taxable year if the payment is on account of such taxable year 
and is treated under U.S. law as a contribution made on the last day of the preceding 
taxable year. ; 


Paragraph 10 states that it applies only to the extent that the contributions or benefits 
qualify for tax relief in the services State. Thus, the benefits granted in the residence 
State are available only to the extent that the contributions or|benefits accrued qualify 
for relief in the services State. Where the United States is the services State, the amount 
of contributions that. may be excluded under, paragraph 10 is the U.S. dollar amount 
specified in Code section 415 or the U.S. dollar amount specified in,Code section 
402(g)(1) (as defined above) to the extent contributions are made from. the employee’s 
compensation, Where Canada is the services State, the amount of contributions: that 
may be excluded from the employee’s income, under paragraph 10 is subject to, the 
limitations specified in subsections 146(5), 147(8), 147.1(8) and. (9) and 147.2(1) and 
(4) of the Income Tax Act and paragraph 8503(4)(a) of the Income Tax Regulations, as 
applicable. ; 


However, paragraphs 11 and 12 further provide that the benefits granted under para~ 
graph 10 by the residence State may not exceed certain benefits that would be allowa- 
ble under, the domestic law of the residence State. 


Paragraph 11 provides that where Canada is the residence State, the amount of contri- 
butions otherwise allowable as a deduction under paragraph 10 may not exceed the 
individual’s deduction limit for contributions to registered retirement savings plans 
(RRSPs) remaining after taking into account the amount of contributions to RRSPs 
deducted by the individual under the law of Canada for the year. The amount deducted 
by the individual under paragraph 10 will be taken into account in computing the indi- 
vidual’s deduction limit for subsequent taxation years for contributions to RRSPs. This 
rule prevents double benefits for contributions to both an RRSP and a qualifying retire- 
ment plan in the United States with respect to the same services. 


Paragraph 12 provides that if the United States is the residence State, the benefits 
granted to an individual under paragraph 10 may not exceed the benefits that would be 
allowed by the United States to its residents for contributions to, or benefits otherwise 
accrued under, a generally corresponding pension or retirement plan established in and 
recognized for tax purposes by the United States. For purposes of determining an indi- 
vidual’s eligibility to participate in and receive tax benefits with respect to a pension or 
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retirement plan or other retirement arrangement in the United States, contributions 
made to, or benefits accrued under, a qualifying retirement plan in Canada by or on 
behalf of the individual are treated as contributions or benefits under a generally corre- 
sponding pension or retirement plan established in and recognized for tax purposes by 
the United States. Thus, for example, the qualifying retirement plan in Canada would 
be taken into account for purposes of determining whether the individual is an “active 
participant” within the meaning of Code section 219(g)(5), with the result that the indi- 
vidual’s ability to make deductible contributions to an individual retirement account in 
the United States would be limited. 


Paragraph 10 does not address employer deductions because the employer is located in 
the services State and is already eligible for deductions under the domestic law of the 


services State. 
U.S. citizens resident in Canada 


Paragraphs 13 and 14 of Article XVIII address the special case of a U.S. citizen who is 
a resident of Canada (as determined under Article [TV (Residence)) and who performs 
services as an employee in Canada and participates in a qualifying retirement plan (as 
defined in paragraph 15 of Article XVIII) in Canada. If certain requirements are satis- 
fied, contributions made to, or benefits accrued under, a qualifying retirement plan in 
Canada by or on behalf of the U.S. citizen will be deductible: or excludible in comput- 
ing his or her taxable income in the United States. These provisions are generally con- 
sistent with paragraph 4 of Article 18 of the U.S. Model treaty. 


In order for paragraph 13 to apply, the U.S. citizen must perform services as an. em- 
ployee in Canada the remuneration from which is taxable in Canada and is borne by an 


| employer who is a resident of.Canada or by a permanent establishment that the em- 


ployer has in Canada. The contributions and benefits must be attributable to those ser- 
vices and must be made or accrued during the period in which the U.S. citizen performs 
those services. Contributions will be deemed to have been made on the last day of the 
preceding taxable year if the payment is on account of such taxable year and is treated 
under U.S. law as a contribution made on the last day of the preceding taxable. year. 


Paragraph 13 states that it applies only to the extent the contributions or benefits qual- 
ify for tax relief in Canada. However, paragraph 14 provides that the benefits granted 
under paragraph 13 may not exceed the benefits that would be allowed by the United 
States to its residents for contributions to, or benefits otherwise accrued under, a gener- 
ally corresponding pension or retirement plan established in and recognized for tax 
purposes by the United States. Thus, the lower of the two limits applies. This rule 
ensures that a U.S. citizen living and working in Canada does not receive better U.S. 
treatment than a, U.S. citizen living and working in the United States. The amount of 
contributions that may be excluded from the employee’s income under. paragraph 13 is 
the U.S. dollar amount specified in Code section 415 or the U.S. dollar amount speci- 
fied in Code section 402(g)(1) (as defined above) to the extent contributions are made 
from the employee’s compensation. In addition, pursuant to Code section 911(d)(6), an 
individual may not claim benefits, under paragraph 13 with respect to services the re- 


| muneration for which is excluded from the individual’s gross income under Code sec- 


tion 911(a). 


For purposes .of determining the individual’s eligibility to participate in and receive tax 
benefits with respect to a pension or retirement plan or other retirement arrangement 
established in and recognized for tax purposes by the United States, contributions made 
to, or benefits accrued under, a qualifying retirement plan in Canada by or on behalf of 
the individual are treated as contributions or benefits under a generally corresponding 
pension or retirement plan established in and recognized for tax purposes by the United 
States. Thus, for example, the qualifying retirement plan in Canada would be taken into 


_ account for purposes of determining whether the individual is an “active participant” 


within the meaning of Code section 219(g)(5), with the result that the individual’s abil- 
ity to make ideductible contributions to an individual retirement account in the United 
States would. be. limited. 


Paragraph 13 does not address employer deductions because the employer is located in 
Canada and is already eligible for deductions under the domestic law of Canada. 


Definition of “qualifying retirement plan” 


Paragraph 15 of Article XVIII provides that for purposes of paragraphs 8 through 14, a 
“qualifying retirement plan” in a Contracting State is a trust, company, organization, or 
other arrangement that (a) is a resident of that State, generally exempt from income 
taxation in that State and operated primarily to provide pension or retirement benefits; 
(b) is not an individual arrangement in respect of which the individual’s employer has 
no involvement; and (c) the competent authority of the other Contracting State agrees 
generally corresponds to a pension or retirement plan established in and recognized for 
tax purposes in that State. Thus, U.S. individual retirement accounts (IRAs) and Cana- 
dian registered retirement savings plans (RRSPs) are not treated as qualifying retire- 
ment plans unless addressed in paragraph 10 of the General Note (as discussed below). 
In addition, a Canadian retirement compensation arrangement (RCA) is not a qualify- 
ing retirement plan because it is not considered. to be generally exempt from income 
taxation in Canada. 


Paragraph 10 of the General Note provides that the types of Canadian plans that consti- 
tute qualifying retirement plans for purposes of paragraph 15 include the following and 
any identical or substantially similar plan that is established pursuant to legislation in- 
troduced after the date of signature of the Protocol (September 21, 2007): registered 
pension plans under section 147.1 of the Income Tax Act, registered retirement savings 
plans under section 146 that are part of a group arrangement described in subsection 
204.2(1.32), deferred profit sharing plans under section 147, and any registered retire- 
ment savings plan under section 146, or registered retirement income fund under sec- 
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tion 146.3, that is funded exclusively by rollover contributions from one or more of the 
preceding plans. : 


Paragraph 10 of the General Note also provides that the types of U.S. plans that consti- 
tute qualifying retirement plans for purposes of paragraph 15 include the following and 
any identical or substantially similar plan that is established pursuant to legislation in- 
troduced after the date of signature of the Protocol. (September 21, 2007): qualified 
plans under Code section 401(a) (including Code section 401(k) arrangements), indivi- 
dual retirement plans that are part of a simplified employee pension plan that satisfies 
Code section 408(k), Code section 408(p) simple retirement accounts, Code section 
403(a) qualified annuity plans, Code section 403(b) plans, Code section 457(g) trusts 
providing benefits under Code: section 457(b) plans, the’ Thrift Savings Fund (Code 
section 7701(j)), and any individual retitement account under Code section 408(a) that 
is funded exclusively by rollover contributions from one’or more of the preceding 
plans. 


If a particular plan in one Contracting State is ‘of a type specified in paragraph 10 of the 
General Note with respect to paragraph:15 of Article XVII, it will not be necessary for 
taxpayers to obtain a determination from the competent authority of the other Con- 
tracting State that the plan generally corresponds to a pension or retirement plan estab- 
lished in and recognized for tax purposes in'that State.'A taxpayer who believes a par- 
ticular plan in one Contracting State that is not described in paragraph 10 of the 
General’ Note nevertheless satisfies ‘the requirements of patagraph 15 may request a 
determination;from the competent authority of the.other Contracting State that the plan 
generally corresponds to a pension or retirement plan established in and recognized for 
tax purposes in that State. In the case of the United States, such a determination must 
be requested under Revenue Procedure 2006-54, 2006-49 I.R.B. 655 (or any applicable 
analogous provision). In the case of Canada, the current version of Information Circu- 
lar 71-17 provides guidance on obtaining assistance from the Canadian competent 
authority. 


Source rule 


Paragraph 16 of Article XVIII provides that a distribution from a pension or retirement 
plan that is reasonably attributable toa contributiop or benefit for which a benefit was 
allowed pursuant to paragraph 8, 10; or 13 of Article XVII will be deemed to arise in 
the Contracting State in which the plan is established. This ensures that the Contracting 
State in which the plan is established will have the right to tax the gross amount of the 
distribution under subparagraph 2(a) of Article XVIII, even if a portion of the services 
to which the distribution relates were not performed in such Contracting State. 
Partnerships 

Paragraph 17 of Article XVIII provides that paragraphs 8 through 16 of Article XVII 
apply, with such modifications as the circumstances require, as though the relationship 
between a partnership that carries on a business, and an individual who is a member of 
the partnership, were that of employer and’ employee. This rule is needed: because 
paragraphs 8, 10, and 13, by their terms, apply only with respect to contributions made 
to, or benefits.-accrued under, qualifying retirement plans by or on behalf of individuals 
who perform services as an employee. Thus, benefits are not available with respect to 
retirement plans for self-employed individuals, who may be deemed under U.S. law to 
be employees for certain pension purposes. Paragraph 17 ensures that partners partici- 
pating ina plan established by their partnership may be eligible for the benefits pro- 
vided by paragraphs 8, 10, and 13. . ; 

Relationship. to other Articles 

Paragraphs 8, 10, and/13' of Article XVIII are! not subject to the saving clause of para- 
graph 2 of Article XXIX (Miscellaneous Rules) by reason of the exception in subpara- 
graph 3(a) of Article XXIX, 


9, For the purposes of United States taxation, the benefits granted 
under paragraph 8 to a citizen. of the United States. shall not exceed 
the benefits that would be allowed by, the United States to. its. re- 
sidents for contributions to, or benefits otherwise accrued. under, a 
generally corresponding pension or retirement plan established in 
and recognized for tax purposes by the United States. 

Related Provisions: Art. XVIII:17 — Partners treated as employees. 

History: Para. 9 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 

Definitions: “employee”, “employer” — Art. XVHI:17, ITCIA 3, ITA 248(1); “‘indi- 
vidual” — ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — Art. I-14); “United 
States” — Art. III:1(b). rey iy : 
Technical Explanation [2007 Protocol]: See under para. 8 above. 


10. Contributions made to, or benefits accrued under, a qualifying 
retirement plan in a Contracting State by or on behalf of an indivi- 
dual who is a resident of the other Contracting State shall be de- 
ductible or excludible in computing the individual’s taxable income 
in that other State, where: 
..(a) the individual performs services:as an-employee in the: first- 
mentioned state the remuneration from which is taxable in that 
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State and is borne by an employer who is a resident of that State 
or by a permanent establishment which the employer has in that 
State;.and 


: (b) the contributions and benefits are attributable to those’ ser- 
vices and are made or accrued during the period in which the 
individual performs those services. a 


This paragraph shall apply only to the extent that the contributions 
or benefits qualify for tax relief in the first-mentioned State 


Related Provisions: ITA 146(1)“unused RRSP deduction room” (b)D(ii) — Reduc- 
tion in RRSP deduction room; Art-.XVIII:11,_ 12 — Limits to deductions; Art. 
XVIII: 16 — Where distribution deemed to arise; Art. XVIII: 17 — Partners treated as 
employees. 


History: Para. 10 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “employee”, “employer” — Art. XVIII:17, ITCIA 3, ITA 248(1); “per- 
manent establishment” — Art. V; “qualifying retirement plan” — Art. XVIII:15; “re- 
lated” —ITCIA 3, ITA 251; “resident” — Art. IV. 


Technical Explanation [2007 Protocol]: See under para.-8 above. 


11. For the purposes of Canadian taxation, the amount of contribu- 
tions otherwise allowed as a deduction under paragraph 10 to an 
individual for a taxation year shall not exceed the individual’s de- 
duction limit under the law of Canada for the year for contributions 
to registered retirement savings plans remaining after taking into 
account the amount of contributions 'to'‘registered retirement savings 
plans deducted by the individual under the law of Canada for the 
year. The amount deducted by’ an individual under paragraph 10 for 
a taxation year shall be taken into account in computing the indivi- 
dual’s deduction limit under the law of Canada for subsequent taxa- 
tion years for contributions to registered retirement savings plans. 


Related Provisions: ITA 146(1)“unused RRSP deduction room”(b)D(ii) — Reduc- 
tion in RRSP deduction room. j 4 


History: Para. 11 added by, 2007 Protocol, art. 13(3), effective with respect, to taxable 
years beginning. after 2008, but in- respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “deduction limits’ —ITA 146(1)“RRSP deduction. limit’;: “indivi- 
dual” — ITCIA 3, ITA 248(1); “registered retirement savings plan” —JTCIA.3, ITA 
146(1), 248(1). 


Technical Explanation [2007 Protocol]: See under para. 8 above. 


12. For the purposes of United States taxation, the benefits granted 
under paragraph10 shall not exceed the benefits that would be al- 
lowed by the United’ States to.its residents-for contributions to, or 
benefits otherwise accrued under, a generally corresponding pen- 
sion or retirement plan established in and recognized for tax pur- 
poses by the United States. For purposes of determining an indivi- 
dual’s eligibility to participate in and receive tax benefits with 
respect to a pension or retirement plan or other retirement arrange- 
ment established in and recognized for tax purposes by the United 
States, contributions made to, or benefits accrued under, a qualify- 
ing retirement plan in Canada by or on behalf of the individual'shall 
be treated as contributions or benefits under a generally correspond- 
ing pension or retirement plan established:in and recognized for tax 
purposes by: the: United: States. 


History: Para. 12 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under’*Application of the 2007 
Protocol” above). | 

Definitions: “qualifying retirement plan’? — Act. XVIII:15; “resident” — Art. IV; 
“United States” — Art. IT:1(b). 


Technical Explanation [2007 Protocol]: See under para. 8 above. 


13. Contributions made to, or benefits accrued under, a qualifying 
retirement plan in Canada by or on behalf of.a citizen of the United 
States who is'a resident of Canada shall be deductible or excludible 
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in computing the citizen’s taxable income in the United States, 
where: 


(a) the citizen performs services as an employee in Canada the 
remuneration from which is taxable in Canada and is borne by 
an employer who is a resident of Canada or by a permanent es- 
tablishment which the employer has in Canada; and 


(b) the contributions and benefits are attributable to those ser- 
vices and are made or accrued during the period in which the 
citizen performs those services. 


This paragraph shall apply only to the extent that the contributions 
or benefits qualify for tax relief in Canada. 

Related Provisions: Art. XVIII:14 — Limit on benefits; Art. XVIII:16 — Where 
distribution deemed to arise; Art. XVIII:17 — Partners treated as employees. 


History: Para. 13 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 

Definitions: “employee”, “employer” — Art. XVIII:17, ITCIA 3, ITA 248(1); “per- 
manent establishment” — Art. V; “qualifying retirement plan” — Art. XVIII:15; “resi- 
dent” — Art. IV. 


Technical Explanation [2007 Protocol]: See under para. 8 above. 


14. The benefits granted under paragraph 13 shall not exceed the 
benefits that would be allowed by the United States to its residents 
for contributions to, or benefits otherwise accrued under, a gener- 
ally corresponding pension or retirement plan established in and 
recognized for tax purposes by the United States. For purposes of 
determining an individual’s eligibility to participate in and receive 
tax benefits with respect to a pension or retirement plan or other 
retirement arrangement established in and recognized for tax pur- 
poses by the United States, contributions made to, or benefits ac- 
crued under, a qualifying retirement plan in Canada by or on behalf 
of the individual shall be treated as contributions or benefits under a 
generally corresponding pension or retirement plan established in 
and recognized for tax purposes by the United States. 

History: Para. 14 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 

Definitions: “qualifying retirement plan” — Art. XVIII:15; “resident” — Art. IV; 
“United States” — Art. III:1(b). 

Technical Explanation [2007 Protocol]: See under para. 8 above. 


15. For purposes of paragraphs 8 to 14, a qualifying retirement 
plan in a Contracting State means a trust, company, organization or 
other arrangement: 


(a) that is a resident of that State, generally exempt from income 
taxation in that State and operated primarily to provide pension 
or retirement benefits; 


(b) that is not an individual arrangement in respect of which the 
individual’s employer has no involvement; and 


(c) which the competent authority of the other Contracting State 
agrees generally corresponds to a pension or retirement plan es- 
tablished in and recognized for tax purposes by that other State. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


10. Qualifying retirement plans 


For purposes of paragraph 15 of Article XVIII (Pensions and Annuities) of the 
Convention, it is understood that 


(a) In the case of Canada, the term “qualifying retirement plan” shall include 
the following and any identical or substantially similar plan that is estab- 
lished pursuant to legislation introduced after the date of signature of the 
Protocol: registered pension plans under section 147.1 of the Income Tax 
Act, registered retirement savings plans under section 146 that are part of a 
group arrangement described in subsection 204.2(1.32), deferred profit shar- 
ing plans under section 147, and any registered retirement savings plan 
under section 146 or registered retirement income fund under section 146.3 
that is funded exclusively by rollover contributions from one or more of the 
preceding plans; and 


(b) In the case of the United States, the term “qualifying retirement plan” 
shall include the following and any identical or substantially similar plan 
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that is established pursuant to legislation introduced after the date of signa- 
ture of the Protocol: qualified plans under section 401(a) of the Internal Rev- 
enue Code (including section 401(k) arrangements), individual retirement 
plans that are part of a simplified employee pension plan that satisfies sec- 
tion 408(k), section 408(p) simple retirement accounts, section 403(a) quali- 
fied annuity plans, section 403(b) plans, section 457(g) trusts providing be- 
nefits under section 457(b) plans, the Thrift Savings Fund (section 7701(j)), 
and any individual retirement account under section 408(a) that is funded 
exclusively by rollover contributions from one or more of the preceding 
plans. 
Para. 15 added by 2007 Protocol, art. 13(3), effective with respect to taxable years 
beginning after 2008, but in respect of taxes withheld at source, for amounts paid or 
credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “resident” — Art. IV; “trust” — ITCIA 3, ITA 104(1), 248(1), (3). 
Technical Explanation [2007 Protocol]: See under para. 8 above. 


16. For purposes of this Article, a distribution from a pension or 
retirement plan that is reasonably attributable to a contribution or 
benefit for which a benefit was allowed pursuant to paragraph 8, 10 
or 13 shall be deemed to arise in the Contracting State in which the 
plan is established. 

History: Para. 16 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Technical Explanation [2007 Protocol]: See under para. 8 above. 


17. Paragraphs 8 to 16 apply, with such modifications as the cir- 
cumstances require, as though the relationship between a partner- 
ship that carries on a business, and an individual who is a member 
of the partnership, were that of employer and employee. 

History: Para. 17 added by 2007 Protocol, art. 13(3), effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 

Definitions: “individual” — ITCIA 3, ITA 248(1). 

Technical Explanation [2007 Protocol]: See under para. 8 above. 


Selected Cases [Art. XVIII]: Wazts v. R., [2005] 2 C.T.C. 2384 (TCC) (CPP benefits 
fall within definition of “pension” and are not income from office or employment). 


Article XIX — Government Service 


Remuneration, other than a pension, paid by a Contracting State or 
a political subdivision or local authority thereof to a citizen of that 
State in respect of services rendered in the discharge of functions of 
a governmental nature shall be taxable only in that State. However, 
the provisions of Article VII (Business Profits), XV (Income from 
Employment) or XVI (Artistes and Athletes), as the case may be, 
shall apply, and the preceding sentence shall not apply, to remuner- 
ation paid in respect of services rendered in connection with a trade 
or business carried on by a Contracting State or a political subdivi- 
sion or local authority thereof. 


Related Provisions: ITA 149(1)(a)—Exemption from Canadian tax; Art. 
XXVIII — Diplomatic agents and consular officials. 


History: Art. XIX amended by 2007 Protocol, art. 14 to substitute “VII (Business 
Profits)” for “XIV (Independent Personal Services)” and “XV (Income from Employ- 
ment)” for “XV (Dependent Personal Services)’, effective with respect to taxable years 
beginning after 2008, but in respect of taxes withheld at source, for amounts paid or 
credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Selected Cases [Art. XIX]: Cloutier y. R., [2003] 3 C.T.C. 2075 (TCC) (Mere 
employment by government not equivalent to performance of government function). 


Definitions: “business” —ITCIA 3, ITA 248(1); “pension” — Art. XVIIL:3, ITCIA 
5; “State” — Art. III:1(). 

Technical Explanation [2007 Protocol]: Consistent with Articles 9 and 10 of the 
Protocol, Article 14 of the Protocol amends Article XIX (Government Service) of the 
Convention by deleting the reference to “Article XIV (Independent Personal Services)” 
and replacing such reference with the reference to “Article VII (Business Profits)” and 
by reflecting the new name of Article XV (Income from Employment). 


Technical Explanation [1984]: Article XIX provides that remuneration, other than 
a pension, paid by a Contracting State or political subdivision or local authority thereof 
to a citizen of that State in respect of services rendered in the discharge of governmen- 
tal functions shall be taxable only in that State. (Pursuant to paragraph 5 of Article IV 
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(Residence), other income of such a citizen may also be exempt from tax, or subject to 
reduced rates of tax, in the State in which he is performing services, in accordance with 
other provisions of the Convention.) However, if the services are rendered in connec- 
tion with a trade or business, then the provisions of Article XIV (Independent Personal 
Services), Article XV (Dependent Personal Services); or Article XVI (Artistes and Ath- 
letes), as the case may be, are controlling. Whether functions are of a governmental 
nature may be determined by a comparison with the concept of a governmental func- 
tion in the State in which the income arises. 


Pursuant to paragraph 3(a) of Article XXIX (Miscellaneous Rules), Article XIX is an 
exception to the. “‘saving clause.” As a result, a U.S: citizen resident in Canada-and 
performing services in Canada in the discharge of functions of a governmental nature 
for the United States is taxable only in the United States on remuneration for such 
services. , 


This provision differs from the rules of Article VI of the 1942 Convention. For exam- 
ple, Article XIX allows the United States to impose tax on a person other than a citizen 
of Canada who earns remuneration paid by Canada in respect of services rendered in 
the discharge ‘of governmental functions in the United States. (Such a person may, 
however, be entitled to an exemption from U.S. tax as provided in Code section 893.) 
Also, under the provisions of Article XIX Canada will not impose tax on amounts paid 
by the United States in respect of services renderéd in the discharge of governmental 
functions to a U.S. citizen who is ordinarily resident in Canada for purposes other than 
rendering governmental services. Under paragraph 1 of Article VI of the 1942 Conven- 
tion, such amounts would be taxable by Canada. 


Article XX — Students 


Payments received by an individual who is a student, apprentice, or 
business trainee, and is, or was immediately before visiting a Con- 
tracting State, a resident of the other Contracting State, and who is 
present in the. first-mentioned State for the purpose of the indivi- 
dual’s full-time education or full-time training, shall not be taxed in 
that State, provided that such payments arise outside that State, and 
are for the purpose of the maintenance, education or training of the 
individual. The provisions of this Article shall apply to an appren- 
tice or business trainee only for a period of time not exceeding one 
year from the date the individual first arrives in the first-mentioned 
State for the purpose of the individual’s training. 


History: Art. XX amended by 2007 Protocol, art. 15, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). Art. XX formerly read: 


Article XX 


Payments which a student, apprentice or business trainee, who is or was immedi- 
ately before visiting a Contracting State a resident of the other Contracting State, 
and who is present in the first-mentioned State for the purpose of his full-time 
education or training, receives for the purpose of his maintenance, education or 
training shall not be taxed in that State provided that such payments are made to 
him from outside that State, 


Definitions: “individual” —ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — 
Art TL1@). : 


Technical Explanation [2007 Protocol]: Article 15 of the Protocol replaces Arti- 
cle XX (Students) of the Convention. Article XX provides rules for host-country taxa- 
tion of visiting students and business trainees. Persons who meet the tests of Article 
XX will be exempt from tax in the State that they are visiting with respect to desig- 
nated classes of income. Several conditions must be satisfied in order for an individual 
to be entitled to the benefits of this Article. 


First, the visitor must have been, either at the time of his arrival in the host State or 
immediately before, a resident of the other Contracting State. ; 


Second, the purpose of the visit must be the full-time education or training of the visi- 
tor. Thus, if the visitor comes principally to work in the host State but also is a part- 
time student, he would not be entitled to the benefits of this Article, even with respect 
to any payments he may receive from abroad for his maintenance or education, and 
regardless of whether or not he is in a degree program. Whether a student is to be 
considered full-time will be determined by the rules of the educational institution at 
which he is studying. 

The host State exemption in Article XX applies to payments received by the student or 
business trainee for the purpose of his maintenance, education or training that arise 
outside the host State. A payment will be considered to arise outside the host State if 
the payer is located outside the host State. Thus, if an employer from one of the Con- 
tracting States sends an employee to the other Contracting State for full-time training, 
the payments the trainee receives from abroad from his employer for his majntenance 
or training while he is present in the host State will be exempt from tax in the host 
State. Where appropriate, substance prevails over form in determining the identity of 
the payer. Thus, for example, payments made directly or indirectly by a U.S. person 
with whom the visitor is training, but which have been routed through a source outside 
the United States (e:g:, a foreign subsidiary), are not treated as arising outside the 
United States for this purpose. 
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In the case of an apprentice or business trainee, the benefits of Article XX will extend 
only for a period of one year from the time that the individual first arrives in the host 
country for the purpose of the individual’s training. If, however, an apprentice or 
trainee remains in the host country for a second year, thus losing the benefits of the 
Article, he would not retroactively lose the benefits of the Article for the first year. 


Relationship to other Articles 


The saving clause of paragraph 2 of Article XXIX (Miscellaneous Rules) does not ap- 
ply to Article XX with respect to an individual who neither is a citizen of the host State 
nor has been admitted for permanent residence there. The saving clause, however, does 
apply with respect to citizens and permanent residents of the host State. Thus, a U.S. 
citizen who is a resident of Canada and who Visits the United States as a full-time 
student at an accredited university will not be exempt from U.S. tax on remittances 
from abroad that otherwise constitute ‘U.S. taxable ‘income. However, an individual 
who is not a U.S. citizen, and who visits the United States as a student and remains 
long enough to become a resident under U.S. law, but does not become a permanent 
resident (i.e., does not acquire a green card), will be entitled to the full benefits of the 
Article. 


Technical Explanation [1984]: Article XX provides that a student, apprentice, or 
business trainee temporarily present in a Contracting State for the purpose of his full- 
time education or training is exempt from tax in that State with respect to amounts 
received from outside that State for the purpose'of his maintenance, education, or train- 
ing, if the individual is or was a resident of the other Contracting State immediately 
before visiting the first-mentioned State. There is no limitation on the number of years 
or the amount of income to which the exemption applies. 


The Convention does not contain provisions relating specifically to professors and 
teachers. Teachers are treated under the Convention pursuant to the rules established in 
Atticles XIV (Independent Personal Services) and XV (Dependent Personal Services), 
in the same manner as other persons performing services. In Article VIII A of the 1942 
Convention there is a 2-year exemption in the Contracting State of source in the case of 
a professor or teacher who is a resident of the other Contracting State. 


Article XXI — Exempt Organizations 


1. Subject to the provisions of paragraph 4, income derived by a 
religious, scientific, literary, educational or charitable organization 
shall be exempt from tax in a Contracting State if it is resident in 
the other Contracting State, but only to the extent that such income 
is exempt from tax in that other State. 


Related Provisions: Art. XXI:4 — Exceptions. 


History: Para. 1 amended by 2007 Protocol, art. 16(2) to substitute “paragraph 4” for 
“paragraph 3” and “Contracting State, but” for “Contracting State but”, effective with 
respect to taxable years beginning after 2008, but in respect of taxes withheld at source, 
for amounts paid or credited on or after February 1, 2009 (see art. 27(2) under “Appli- 
cation of the 2007 Protocol” above). 


Definitions: “State” — Art. III:1(i). 


Technical Explanation [2007 Protocol]: Paragraph 2 replaces paragraphs 1 
through 3 of Article XXI with four new paragraphs. In general, the: provisions of for- 
mer paragraphs 1 through 3: have been retained. 


New paragraph 1 provides that a religious, scientific, literary, educational, or charitable 
organization resident in a Contracting State shall be exempt from tax on income arising 
in the other Contracting State but only to the extent that such income is exempt from 
taxation in the Contracting State in which the organization is resident. 


Technical Explanation [1984]: Paragraph 1. provides that a religious, scientific, 
literary, educational, or charitable organization resident in a Contracting State shall be 
exempt from tax on income arising in the other Contracting State but only to the extent 
that such income is exempt from taxation in the Contracting State in which the organi- 
zation is resident. Since this paragraph, and the remainder of Article XXI, deal with 
entities that are not normally taxable, the test of “resident in” is intended to be simi- 
lar — but cannot be identical — to the one outlined in paragraph 1 of Article IV (Resi- 
dence). Paragraph 3 provides that paragraph 1 does not exempt from tax income of a 
trust, company, or other organization from carrying on a trade or business, or income 
froma “related person” other than a person referred to in paragraph 1 or 2. 


2. Subject to the provisions of paragraph 4, income referred to in 
Articles X (Dividends) and XI (Interest) derived by a trust, com- 
pany, organization or other arrangement that is a resident of a Con- 
tracting State, generally exempt from income taxation in a taxable 
year in that State and operated exclusively to administer or provide 
pension, retirement or employee benefits shall be exempt from. in- 
come taxation in that taxable year in the other Contracting State. 
Related Provisions: Art. XXI;3 — Rule formerly in Art. XXI:2(b); Art. XXI:4 — 
Exceptions. 


History: Para. 2 amended by 2007 Protocol, art. 16(2), effective with respect to taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
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paid or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 
2007 Protocol” above). The para: formerly read: 


2. Subject to the provisions of paragraph 3, income referred to in Articles X 
(Dividends) and XI (Interest) derived by: 


(a) a trust, company, organization or other arrangement that is a resident of a 
Contracting State, generally exempt from income taxation in a taxable year 
in that State and operated exclusively to administer or provide pension, re- 
tirement or employee benefits; or 


(b) a trust, company, organization or other arrangement that is a resident of a 
Contracting State, generally exempt from income taxation in a taxable year 
in that State and operated exclusively to earn income for the benefit of an 
organization referred to in subparagraph (a); 


shall be exempt from income taxation in that taxable year in the other Con- 
tracting State. 


Para. 2 amended by 1995 Protocol, art. 10(1), generally effective for taxation years 
beginning on or after January 1, 1996 (see art. 21(2) under “Application of the 199. 
Protocol” above). Para. 2 formerly read: ; 


2. Subject to the provisions of paragraph 3, income referred to in Articles X 
(Dividends) and XI (Interest) derived by: 


(a) a trust, company or other organization which is resident in a Contracting 
State, generally exempt from tax in a taxable year in that State and consti- 
tuted and operated exclusively to administer or provide benefits under one or 
more funds or plans established to provide pension, retirement or other em- 
ployee benefits; or 


(b) a trust, company or other organization which is resident in a Contracting 
State, not taxed in a taxable year in that State and constituted and operated 
exclusively to earn income for the benefit of an organization referred to in 
subparagraph (a); 


shall be exempt from tax in that taxable year in the other Contracting State. 
Para. 2 amended by 1983 Protocol, art. X. 


Definitions: “company” — Art. III:1(f); “pension” — Art. XVII:3, ITCIA 5; “resi- 
dent” — Art. IV; “State” — Art. III:1(i); “trust” — ITCIA 3, ITA 104(1), 248(1). 


Technical Explanation [2007 Protocol]: New paragraph 2 retains the provisions 
of former subparagraph 2(a), and proyides that a trust, company, organization, or other 
arrangement that is resident in a Contracting State and operated exclusively to adminis- 
ter or provide pension, retirement or employee benefits or benefits for the self-em- 
ployed under one or more funds or plans established to provide pension or retirement 
benefits or other employee benefits is exempt from taxation on dividend and interest 
income arising in the other Contracting State in a taxable year, if the income of such 
organization or other arrangement is generally exempt from taxation for that year in the 
Contracting State in which it is resident. 


New paragraph 3 replaces and expands the scope of former subparagraph 2(b) Former 
subparagraph 2(b) provided that, subject to the provisions of paragraph 3 (new para- 
graph 4), a trust, company, organization or other arrangement that was a resident of a 
Contracting State, generally exempt from income taxation in that State and operated 
exclusively to earn income for the benefit of one or more organizations described in 
subparagraph 2(a) (new paragraph 2) was exempt from taxation on dividend and inter- 
est income arising in the other Contracting State in a taxable year. The Internal Reve- 
nue Service concluded in private letter rulings (PLR 200111027 and PLR 200111037) 
that a pooled investment fund that included as investors one or more organizations 
described in paragraph 1 could not qualify for benefits under former subparagraph 2(b). 
New paragraph 3 now allows organizations described in paragraph 1 to invest in pooled 
funds with trusts, companies, organizations, or other arrangements described in new 
paragraph 2. 


Former subparagraph 2(b) did not exempt income earned by a trust, company or other 
arrangement for the benefit of religious, scientific, literary, educational or charitable 
organizations exempt from tax under paragraph 1. Therefore, the Protocol expands the 
scope of paragraph 3 to include such income. 


As noted above with respect to Article X (Dividends), paragraph 3 of the General Note 
explains that distributions from Canadian income trusts and royalty trusts that are 
treated as dividends as a result of changes to Canada’s law regarding taxation of in: 
come and royalty trusts shall be treated as dividends for the purposes of Article X. 
Accordingly, such distributions will also be entitled to the benefits of Article XXI. 


Technical Explanation [1995 Protocol]: Article 10 of the Protocol amends Article 
XXI (Exempt Organizations) of the Convention. Paragraph 1 of Article 10 amends 
paragraphs 2 and 3 of Article XXI. The most significant changes are those that conform 
the language of the two paragraphs to the revised definition of the term “pension” in 
paragraph 3 of Article XVIII (Pensions and Annuities). The revision adds the term 
“arrangement” to “trust, company or organization” in describing the residents of a Con- 
tracting State that may receive dividend and interest income exempt from current in- 
come taxation by the other Contracting State. This clarifies that IRAs, for example, are 
eligible for the benefits of paragraph 2, subject to the exception in paragraph 3, and 
makes Canadian RRSPs and RRIFs, for example, similarly eligible (provided that they 
are operated. exclusively to administer or provide pension, retirement, or employee 
benefits). 
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The other changes, all in paragraph 2, are intended to improve:and clarify the language. 
For example, the reference to “tax” in the present Convention is changed to a reference 
to “income taxation.” This is intended to clarify that if an otherwise exempt organiza- 
tion is subject to an excise tax, for example, it will not lose the benefits of this para- 
graph. In subparagraph 2(b), the phrase “‘not taxed in a taxable year” was changed to 
“generally exempt from income taxation in a taxable year” to ensure uniformity 
throughout the Convention; this change was not intended to disqualify a trust or other 
arrangement that qualifies for the exemption under the wording of the present 
Convention. 


Technical Explanation [1984]: Paragraph 2 provides that a trust, company, or other 
organization that is resident in a Contracting State and constituted and operated exclu- 
sively to administer or provide employee benefits or benefits for the self-employed 
under one or more funds or plans established to provide pension or retirement benefits 
or other employee benefits is exempt from taxation on dividend and interest income 
arising in the other Contracting State, in a taxable year, if the income of such organiza- 
tion is generally exempt from taxation for that year in the Contracting State in which it 
is resident. In addition, a trust, company, or other organization. resident in a Contracting 
State and not taxed in a taxable year in that State shall be exempt from taxation in the 
other State in that year on dividend and interest income arising in that other State if itis 
constituted and operated exclusively to earn income for the benefit of an organization 
described in the preceding sentence. Pursuant to paragraph 3 the exemption at source 
provided by paragraph 2 does not apply to dividends or interest from carrying on a 
trade or business or from a “related person,” other than a person referred to in para- 
graph 1 or 2. The term “related person” is not necessarily defined by paragraph 2 of 
Article [X (Related Persons). 


3. Subject to the provisions of paragraph 4, income referred to in 
Articles X (Dividends) and XI (Interest) derived by a trust, com- 
pany, organization or other arrangement that is a resident of a Con- 
tracting State, generally exempt from income taxation in a taxable 
year in that State and operated exclusively to earn income for the 
benefit of one or more of the following: 


(a) an organization referred to in paragraph 1; or 


(b) a trust, company, organization or other arrangement referred 
to in paragraph 2; 


shall be exempt from income taxation in that taxable year in the 
other Contracting State. 


Related Provisions: Art. XXI:4 — Exceptions. 


History: New para. 3 added by 2007 Protocol, art. 16(2), effective with respect to 
taxable years beginning after 2008, but in respect of taxes withheld at source, for 
amounts paid or credited on or after February 1, 2009 (see art. 27(2) under “Applica- 
tion of the 2007 Protocol” above). 


Definitions: “company” — Art. III:1(f); “resident” — Art. IV; “State” — Art. I11:1(i); 
“trust? —ITCIA 3, ITA 104(1), 248(1), (3). 


Technical Explanation [2007 Protocol]: New paragraph 4 replaces paragraph 3 
and provides that the exemptions provided by paragraphs 1, 2, 3 do not apply with 
respect to the income of a trust, company, organization or other arrangement from car- 
rying on a trade or business or from a related person, other than a person referred to in 
paragraph 1, 2 or 3. The term “related person” is not necessarily defined by paragraph 2 
of Article IX (Related Person). 


4. The provisions of paragraphs 1, 2 and 3 shall not apply with re- 
spect to the income of a trust, company, organization or other ar- 
rangement from carrying on a trade or business or from a related 
person other than a person referred to in paragraphs 1, 2 or 3. 


History: Former para. 3 renumbered as para. 4 and amended by 2007 Protocol, art. 
16(2), effective with respect to taxable years beginning after 2008, but in respect of 
taxes withheld at source, for amounts paid or credited on or after February 1, 2009 (see 
art. 27(2) under “Application of the 2007 Protocol” above). Para. 3 formerly read: 


3. The provisions of paragraphs 1 and 2 shall not apply with respect to the in- 
come of a trust, company, organization or other arrangement from carrying on a 
trade or business or from a related person other than a person referred to in para- 
graph 1 or 2. 


Former para. 3 amended by 1995 Protocol, art. 10(1), generally effective for taxation 
years beginning on or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol” above). Para. 3 formerly read: 


3. The provisions of paragraphs | and 2 shall not apply with respect to the in- 
come of a trust, company or other organization from carrying on a trade or busi- 
ness or from a related person other than a person referred to in paragraph 1 or 2. 


Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. HI:1(f); “per- 


son” — Art. IlI:1(e), ITCIA 3, Interpretation Act 35(1); “related” —ITCIA 3, ITA 
251(2)-(6); “trust” —ITCIA 3, ITA 104(1), 248(1). 
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Technical Explanation [2007 Protocol]: See under para, 3. 
Technical Explanation [1995 Protocol]: See under para. 2. 
Technical Explanation [1984]: See under para. 1. 


5. A religious, scientific, literary, educational or charitable organi- 
zation which is resident in Canada and which has received substan- 
tially all of its support from persons other than citizens or residents 
of the United States shall be exempt in the United States from the 
United States excise taxes imposed with respect to private 
foundations. ist 
History: Former para. 4 renumbered as para. 5 by 2007 Protocol, art. 16(1), effective 
with respect to taxable years beginning after 2008, but in respect of taxes withheld at 
source, for amounts paid or credited on or after February 1, 2009 (see art. 27(2) under 
“Application of the 2007 Protocol” above). 
Definitions: “person” — Art. Il:1(e), ITCIA 3, Interpretation Act 35(1); “private 
foundation” —ITCIA 3, ITA 248(1); “resident in Canada” — ITCIA 3, ITA 250; 
“United States” — Art. IfI:1(b). 


Technical Explanation [2007 _Protocol]:.Paragraph 1.amends Article XXI by 
renumbering paragraphs.4, 5, and 6 as 5, 6, and 7, respectively. |, 

Technical Explanation [1984]: [Former] Paragraph 4 provides an exemption from 
U.S.excise taxes on private foundations in the case of a religious, scientific, literary, 
educational, or charitable organization which is resident ‘in Canada but only if such 
organization has received substantially ‘all of its support from persons’ other than: citi- 
zens or residents of the United States. 


6. For the purposes of United States taxation, contributions by a 
citizen or resident of the United States to an organization which is 
resident in Canada, which is generally exempt from Canadian tax 
and which could qualify in the United States to receive deductible 
contributions if it were resident in the United States shall be treated 
as charitable contributions; however, such contributions (other than 
such contributions to a college or university at which the citizen or 
resident or a member of his family is or was enrolled) shall not be 
deductible in any taxable year to the extent that they exceed an 
amount determined. by applying the. percentage. limitations: of. the 
laws of the United States in respect of the deductibility of charitable 
contributions to the income of such citizen or resident arising in 
Canada. The preceding sentence shall not be interpreted. to allow in 
any taxable year deductions for charitable contributions in excess of 
the amount allowed under the percentage limitations of the laws of 
the United States in respect of the deductibility of charitable contri- 
butions. For the purposes of this paragraph, a company that is a 
resident of Canada and that is taxable in the United States as if it 
were a resident of the United States shall be deemed to be a resident 
of the United States. 

History: Former para. 5 renumbered as para. 6 by 2007 Protocol, art. .16(1), effective 
with respect to taxable years beginning after 2008, but in respect of taxes withheld at 
source, for amounts paid or credited on or after February 1, 2009 (see art. 27(2) under 
“Application of the 2007 Protocol” above). 

The last sentence of former para. 5 added by 1995 Protocol, art. 10(2), generally effec- 
tive for taxation years beginning on or after January 1, 1996 (see art. 21(2) under “Ap- 
plication, of the 1995 Protocol” above). 

Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “Canadian tax”— Art. HI:1(c); 
“company” — Art. III:1(f); “resident” — Art. IV; “resident in Canada” —ITCIA 3, 
ITA 250; “United States” — Art. III:1(b). 

Registered Charities Newsletters: 6a (Canadian charities and their U.S. donors). 
Technical Explanation [2007 Protocol]: See under para. 5. 


Technical Explanation [1995 Protocol]: Paragraph 2 of Article 10 adds a sentence 
to [former] paragraph 5 of Article XXI of the Convention. The paragraph in the present 
Convention provides that a U.S. citizen or resident may deduct, for U.S. income’ tax 
purposes, contributions made to Canadian charities under certain circumstances. The 
added sentence makes clear that the benefits of the paragraph are available to a com- 
pany that is a resident of Canada but is treated by the United States. as a domestic 
corporation under the consolidated return rules of section 1504(d) of the Internal Reve- 
nue Code. Thus, sucha company will be able to deduct, for U.S. income tax purposes, 
contributions to Canadian charities that are deductible to a U.S. resident under the pro- 
visions of the paragraph. 


Technical Explanation [1984]: [Former] Paragraph 5 provides that contributions by 
a citizen or resident of the United States to an organization which is resident in, Canada 
and is generally exempt from Canadian tax are treated as charitable contributions, but 
only if the organization could qualify in the United States to receive deductible contri- 
butions if it were resident in (i.e., organized in) the United States. [Former] Paragraph 5 
generally limits the amount of contributions made deductible by the Convention to the 
income of the U.S. citizen or resident arising in Canada, as determined under the Con- 
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vention. In the case of contributions to\a college or university at which the U.S. :citizen 
or resident or a member of his family is or was enrolled, the special limitation to in- 
come arising in Canada is not-required. The percentage limitations of Code section 170 
in respect of the deductibility of charitable contributions apply after the limitations es- 
tablished by the Convention. Any amounts treated as charitable contributions by: [for- 
mer] paragraph ‘5 which are in excess of amounts deductible in a taxable year pursuant 
to [former] paragraph 5 may be carried over and deducted in subsequent taxable years, 
subject to the limitations of [former] paragraph 5. 


7. For the purposes of Canadian taxation, gifts by a resident of Can- 
ada to.an organization that is a resident.of the United States, that is 
generally exempt from United States tax and that could qualify in 
Canada as a registered charity if it were a resident of Canada and 
created or established in Canada, shall be treated as gifts toa regis- 
tered charity; however, no relief from taxation shall be available in 
any taxation year with respect to such gifts (other than such gifts to 
a college or university at which the resident ora member of the 
resident’s family is:or was enrolled) to the:extent that such relief 
would exceed the amount of relief that would be available under the 
Income Tax Act if the only income of the resident for that year were 
the resident’s income arising im the United States. The preceding 
sentence shall not. be interpreted to allow in any. taxation year.relief 
from taxation for gifts to registered .charitiesin_ excess. of , the 
amount of relief allowed under. the percentage limitations of the 
laws of Canada in respect of relief for gifts to registered charities. 


Related Provisions: ITA 118.1(9) — Commuter’s charitable donations. 


History: Former para. 6. renumbered as para. 7 by 2007 Protocol, art. 16(1), effective 
with respect to taxable years beginning after 2008, but in respect.of taxes withheld at 
source, for amounts paid or credited on. or after February 1, 2009 (see art. 27(2) under 
“Application of the 2007 Protocol” above). 


Definitions: “Canada” — Art. Ilf:1(a), ITCIA:5; “registered charity” — ITCIA: 3, 
ITA 248(1); “resident” — Art. IV; “taxation year” —ITCIA 3, ITA: 249; “United 
States” — Art. III:1(b); “United States tax” — Art. TI:1(d). 


Information Circulars: 75-23: Tuition fees and charitable donations paid to privately 
supported secular and religious schools. 


Registered Charities Newsletters: 6a (U.S. charities and their Canadian donors). 
Technical Explanation [2007 Protocol]: See under para. 5. 


Technical Explanation [1995 Protocol]: Paragraph 3 of Article 10 amends [for- 
mer] paragraph 6 of Article XXI of the Convention to replace references to “deduc- 
tions” for Canadian tax purposes with references to “relief” from tax. These changes 
clarify that the provisions of [former] paragraph 6 apply to the credit for charitable 
contributions allowed under current Canadian law. The'Protocol also makes other non- 
substantive drafting changes to [former] paragraph 6. 


Technical Explanation [1984]: [Former] Paragraph 6 provides rules for purposes of 
Canadian taxation with respect to the deductibility of gifts toa U.S. resident organiza- 
tion by a-resident-of Canada, The rules of [former] paragraph.6 parallel the rules of 
[former] paragraph 5. The current limitations in Canadian law provide that deductions 
for gifts to charitable organizations may not exceed 20% of income. Excess deductions 
may be carried forward for one year. 

The term “family” used in [former] paragraphs 5 and 6 is defined in paragraph 2 of the 
Exchange of Notes accompanying the Convention to mean an individual’s brothers and 
sisters (whether by whole or half-blood, or by adoption), spouse, ancestors, lineal de- 
scendants, and. adopted descendants. Paragraph 2 of the Exchange of Notes also pro- 
vides that the competent authorities of Canada and the United States will review proce- 
dures and requirements for organizations to establish’ their exempt’ status under 
paragraph: 1 of Article XXI or as an eligible recipient of charitable contributions ‘or 
gifts under [former] paragraphs 5 and’ 6 of Article’ XXI. It is ‘contemplated that such 
review will lead to the avoidance of duplicative administrative efforts in determining 
such status and eligibility. 

The provisions of [former] paragraph 5 and 6 generally parallel the rules of Article XIII 
D of the 1942 Convention. However, [former] paragraphs 5 and-6'permit greater de- 
ductions for'certain contributions to colleges and universities than do the provisions of 
the 1942 Convention. 

Information Circulars [Art. XXI]: 77-16R4: Non-resident income tax. 


Forms [Art. XXII]: NR602;. Non-resident, ownership certificate — no withholding tax. 
Article XXIIl — Other Income 


1. Items of income of a resident of a Contracting State, wherever 
arising, not dealt with in the foregoing Articles of this Convention 
shall be taxable only in that State, except that if such income arises 
in the other Contracting State it may also be taxed in that) other 
State. 

Definitions: “resident” — Art. IV; “State” — Art. IL:1@).: 
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Technical Explanation [1984]: Paragraph 1 provides that a Contracting State of 
which a person is a resident has the sole right to tax items of income, wherever arising, 
if such income is not dealt with in the prior Articles of the Convention. If such income 
arises in the other Contracting State, however, it may also be taxed in that State. The 
determination of where income arises for this purpose is made under the domestic laws 
of the respective Contracting States unless the Convention specifies where the income 
arises (e.g., paragraph 6 of Article XI (Interest)) for purposes of determining the right 
to tax, in which case the provisions of the Convention control. 


2. To the extent that income distributed by an estate or trust is sub- 
ject to the provisions of paragraph 1, then, notwithstanding such 
provisions, income distributed by an estate or trust which is a resi- 
dent of a Contracting State to a resident of the other Contracting 
State who is a beneficiary of the estate or trust may be taxed in the 
first-mentioned State and according to the laws of that State, but the 
tax so charged shall not exceed 15 per cent of the gross amount of 
the income; provided, however, that such income shall be exempt 
from tax in the first-mentioned State to the extent of any amount 
distributed out of income arising outside that State. 


Definitions: “estate” —ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — Art. 
IiI:1(i); “trust” —ITCIA 3, ITA 104(1), 248(1). 


Interpretation Bulletins: IT-465R: Non-resident beneficiaries of trusts. 


Technical Explanation [1984]: Paragraph 2 provides that to the extent that income 
distributed by an estate or trust resident in one Contracting State is deemed under the 
domestic law of that State to be a separate type of income “arising” within that State, 
such income distributed to a beneficiary resident in the other Contracting State may be 
taxed in the State of source at a maximum rate of 15% of the gross amount of such 
distribution. Such a distribution will, however, be exempt from tax in the State of 
source to the extent that the income distributed by the estate or trust was derived by the 
estate or trust from sources outside that State. Thus, in a case where the law of Canada 
treats a distribution made by a trust resident in Canada as a separate type of income 
arising in Canada, Canadian tax is limited by paragraph 2 to 15% of the gross amount 
distributed to a U.S. resident beneficiary. Although the Code imposes a tax on certain 
domestic trusts (e.g., accumulation trusts) and such trusts are residents of the United 
States for purposes of Article IV (Residence) and paragraph 2 of Article XXII, para- 
graph 2 does not apply to distributions by such trusts because, pursuant to Code sec- 
tions 667(e) and 662(b), these distributions have the same character in the hands of a 
non-resident beneficiary as they do in the hands of the trust. Thus, a distribution by a 
domestic accumulation trust is not a separate type of income for U.S. purposes. The 
taxation of such a distribution in the United States is governed by the distribution’s 
character, the provisions of the Code and the provisions of the Convention other than 
the provision in paragraph 2 limiting the tax at source to 15%. 


3. Losses incurred by a resident of a Contracting State with respect 
to wagering transactions the gains on which may be taxed in the 
other Contracting State shall, for the purpose of taxation in that 
other State, be deductible to the same extent that such losses would 
be deductible if they were incurred by a resident of that other State. 


History: Para. 3 added by 1995 Protocol, art. 11, generally effective for taxation years 
beginning on or after January 1, 1996 (see art. 21(2) under “Application of the 1995 
Protocol” above). 


Definitions: “resident” — Art. IV; “State” — Art. III:1(i). 


Technical Explanation [1995 Protocol]: Article 11 of the Protocol adds a new 
paragraph 3 to Article XXII (Other Income) of the Convention. This Article entitles 
residents of one Contracting State who are taxable by the other State on gains from 
wagering transactions to deduct losses from wagering transactions for the purposes of 
taxation in that other State. However, losses are to be deductible only to the extent that 
they are incurred with respect to wagering transactions, the gains on which could be 
taxable in the other State, and only to the extent that such losses would be deductible if 
incurred by a resident of that other State. 


This Article does not affect the collection of tax by a Contracting State. Thus, in the 
case of a resident of Canada, this Article does not affect, for example, the imposition of 
U.S. withholding taxes under section 1441 or section 1442 of the Internal Revenue 
Code on the gross amount of gains from wagering transactions. However, in computing 
its U.S. income tax liability on net income for the taxable year concerned, the Canadian 
resident may reduce its gains from wagering transactions subject to taxation in the 
United States by any wagering losses incurred on such transactions, to the extent that 
those losses are deductible under the provisions of new paragraph 3. Under U.S. do- 
mestic law, the deduction of wagering losses is governed by section 165 of the Internal 
Revenue Code. It is intended that the resident of Canada file a nonresident income tax 
return in order to substantiate the deduction for losses and to claim a refund of any 
overpayment of U.S. taxes collected by withholding. 


4. Notwithstanding the provisions of paragraph 1, compensation de- 
rived by a resident of a Contracting State in respect of the provision 
of a guarantee of indebtedness shall be taxable only in that State, 
unless such compensation is business profits attributable to a per- 
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manent establishment situated in the other Contracting State, in 
which case the provisions of Article VII (Business Profits) shall 


apply. 

History: Para. 4 added by 2007 Protocol, art. 17, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “permanent establishment’ — Art. V; “resident’”— Art. IV; “State” — 
Art. If:1(i). 

Technical Explanation [2007 Protocol]: Article 17 of the Protocol amends Article 
XXII (Other Income) of the Convention by adding a new paragraph 4. Article XXII 
generally assigns taxing jurisdiction over income not dealt with in the other articles 
(Articles VI through XXI) of the Convention. 


New paragraph 4 provides a specific rule for residence State taxation of compensation 
derived in respect of a guarantee of indebtedness. New paragraph 4 provides that com- 
pensation derived by a resident of a Contracting State in respect of the provision of a 
guarantee of indebtedness shall be taxable only in that State, unless the compensation is 
business profits attributable to a permanent establishment situated in the other Con- 
tracting State, in which case the provisions of Article VII (Business Profits) shall apply. 
The clarification that Article VII shall apply when the compensation is considered busi- 
ness profits was included at the request of the United States. Compensation paid to a 
financial services entity to provide a guarantee in the ordinary course of its business of 
providing such guarantees to customers constitutes business profits dealt with under the 
provisions of Article VII. However, provision of guarantees with respect to debt of 
related parties is ordinarily not an independent economic undertaking that would gener- 
ate business profits, and thus compensation in respect of such related-party guarantees 
is, in most cases, covered by Article XXII. 


Article XXIIll — Capital 


1. Capital represented by real property, owned by a resident of a 
Contracting State and situated in the other Contracting State, may 
be taxed in that other State. 


Related Provisions: ITCIA 5 — Definition of “immovable property” and “real 
property”. 

Definitions: “real property” — Art. VI:2, ITCIA 5; “resident” — Art. IV; “State” — 
Art. III:1(i). 

Technical Explanation [1984]: Although neither Canada nor the United States 
currently has national taxes on capital, Article XXIII provides rules for the eventuality 
that such taxes might be enacted in the future. Paragraph 1 provides that capital repre- 
sented by real property (as defined in paragraph 2 of Article VI (Income From Real 
Property)) owned by a resident of a Contracting State and situated in the other Con- 
tracting State may be taxed in that other State. 


2. Capital represented by personal property forming part of the bus- 
iness property of a permanent establishment which a resident of a 
Contracting State has in the other Contracting State may be taxed in 
that other State. 


History: Para. 2 amended by 2007 Protocol, art. 18, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). The para. formerly read: 


2. Capital represented by personal property forming part of the business property 
of a permanent establishment which a resident of a Contracting State has in the 
other Contracting State, or by personal property pertaining to a fixed base availa- 
ble to a resident of a Contracting State in the other Contracting State for the 
purpose of performing independent personal services, may be taxed in that other 
State. 


Definitions: “permanent establishment” — Art. V:1; “property” —ITCIA 3, ITA 
248(1); “resident” — Art. IV; “State” — Art. III:1(i). 

Technical Explanation [2007 Protocol]: Article 18 of the Protocol amends para- 
graph 2 of Article XXIII (Capital) of the Convention by deleting language contained in 
that paragraph consistent with the changes made by Article 9 of the Protocol. 
Technical Explanation [1984]: Paragraph 2 provides that capital represented by 
either personal property forming part of the business property of a permanent establish- 


ment or personal property pertaining to a fixed base in a Contracting State may be 
taxed in that State. 


3. Capital represented by ships and aircraft operated by a resident of 
a Contracting State in international traffic, and by personal property 
pertaining to the operation of such ships and aircraft, shall be taxa- 
ble only in that State. 


Definitions: “international traffic” — Art. III:1(h); “property” —ITCIA 3, ITA 
248(1); “resident” — Art. IV; “State” — Art. III:1(i). 
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Technical Explanation [1984]: Paragraph 3 provides that capital represented by 
ships and aircraft operated by a resident of a Contracting State in international traffic 
and by personal property pertaining to the operation of such ships and aircraft are taxa- 
ble only in the Contracting State of residence. 


4. All other elements of capital of a resident of a Contracting State 
shall be taxable only in that State. 


Definitions: “resident” — Art. IV; “State” — Art. III:1(i). 


Technical Explanation [1984]: Paragraph 4 provides that all elements of capital 
other than those covered by paragraphs 1, 2, and 3 are taxable only in the Contracting 
State of residence. Thus, capital represented by motor vehicles or railway cars, not 
pertaining to a permanent establishment or fixed base in a Contracting State, would be 
taxable only in the Contracting State of which the taxpayer is a resident. 


Article XXIV — Elimination of Double Taxation 


History: See History to Art. XV for the 2007 Protocol Annex B, s. 6 agreement on 
treatment of stock options. f 


1. In the case of the United States, subject to the provisions of 
paragraphs 4, 5 and 6, double taxation shall be avoided as follows: 
In accordance with the provisions and subject to the limitations of 
the law of the United States (as it may be amended from time to 
time without changing the general principle hereof), the United 
States shall allow to a citizen or resident of the United States, or to 
a company electing to be treated as a domestic corporation, as a 
credit. against the United States tax on income the appropriate 
amount of income tax paid or accrued to Canada; and, in the case of 
a company which is a resident of the United States owning at least 
10 per cent of the voting stock of a company which is a resident of 
Canada from which it receives dividends in any taxable year, the 
United States shall allow as a credit against the United States tax on 
income the appropriate amount of income tax paid or accrued to 
Canada by that company with respect to the profits out of which 
such dividends are paid. 


History: Para. 1 amended by 1983 Protocol, art. XI, para. 1. 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “company” — Art. III:1(f); “divi- 
dend” — ITCIA 3, ITA 248(1); “income tax paid or accrued” — Art. XXIV:7; “na- 
tional” — Art. III:1(k); “resident” — Art. IV; “United States” — Art. III:1(b); “United 
States tax” —-Art. III: 1(d). 


Technical Explanation [1984]: Paragraph 1 provides the general rules that will 
apply under the Convention with respect to foreign tax credits for Canadian taxes paid 
or accrued. The United States undertakes to allow to a citizen or resident of the United 
States, or to a company electing under Code section 1504(d) to be treated as a domestic 
corporation, a credit against the Federal income taxes imposed by the Code for the 
appropriate! amount of income tax paid or accrued to Canada. In the case of a company 
which is a resident of the United States owning 10% or more of the voting stock of a 
company which is a.resident of Canada (which for this purpose does not include. a 
company electing under Code section 1504(d) to be treated as a domestic corporation), 
and from which it receives dividends in a taxable year, the United States shall allow as 
a credit against income taxes imposed by the Code the appropriate amount of income 
tax paid or accrued to Canada by the Canadian company with respect to the profits. out 
of which such. company paid the dividends. 


The direct and deemed-paid credits allowed by paragraph 1 are subject to the limita- 
tions of the Code as they may be amended from time to time without changing the 
general principle of paragraph 1. Thus, as is generally the case under U.S. income tax 
conventions, provisions such as Code sections 901(c), 904, 905; 907, 908; and 911 
apply for purposes of computing the allowable credit under paragraph 1. In addition, 
the United States is not required to maintain the overall limitation currently provided 
by U.S. law. 


The term “income tax paid or accrued” is defined in paragraph 7 of Article XXIV to 
include certain specified taxes which are paid or accrued. The Convention only pro- 
vides a credit for amounts paid or accrued. The determination of whether an amount is 
paid or accrued is made under the Code. Paragraph 1 provides a credit for these speci- 
fied taxes whether or not they qualify as creditable under Code section 901 or 903. A 
taxpayer who claims credit under the Convention for Canadian taxes made creditable 
solely by paragraph 1 is not, as a result of the Protocol, subject to a per-country limita- 
tion with respect to Canadian taxes. Thus, credit for such Canadian taxes would be 
computed under the overall limitation currently provided by U.S. law. (However, see 
the discussion below of the source rules of paragraphs 3 and 9 for a restriction on the 
use of third country taxes to offset the U.S. tax imposed on resourced income). 


A taxpayer claiming credits for Canadian taxes under the Convention must apply the 
source rules of the Convention, and must apply those source rules in’their entirety. 
Similarly, a taxpayer claiming credit for Canadian taxes which are creditable under the 
Code and who wishes to. use the source rules of the Convention in computing that 
credit must apply the source rules of the Convention in their entirety. 
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2. In the case of Canada, subject'to the provisions of paragraphs 4, 5 
and 6, double: taxation shall be avoided as follows: 


(a) subject to the provisions of the law of Canada regarding the 
deduction from tax payable in Canada of tax paid in a territory 
outside Canada and to any subsequent modification of those pro- 
visions (which shall not affect. the general principle hereof) 


(i) income tax paid or accrued to the United States on profits, 
income or gains arising in the United States, and 


(ii) in the case of an individual, any social security taxes paid 
to the United States (other than taxes relating to unemploy- 
ment insurance benefits) by the individual on such profits, 
income or gains 


shall. be deducted from any. Canadian tax payable in respect of 
such profits, income or gains; 


(b) in the case of a company which is a resident of Canada own- 
ing at least 10 percent of the voting stock of a company which is 
a resident of the United States from which it receives dividends 
in any taxable year, Canada shall allow as a credit against the 
Canadian tax on income the.appropriate amount of income tax 
paid or accrued to the United States by the second company with 
respect to the profits out of which the dividends are paid. 


(c) notwithstanding the provisions of subparagraph (a), where 
Canada imposes a tax on gains from the alienation of property 
that, but for the provisions of paragraph 5 of Article XIII 
(Gains), would not be taxable in Canada, income tax paid or ac- 
crued to. the United States on such gains shall be deducted from 
any Canadian tax payable in respect of such gains. 


Related Provisions: Art. X:2— Withholding tax on dividends. 


History: Subpara. 2(b) amended by 2007 Protocol, art. 19, effective with respect to 
taxable years beginning after 2008, but in respect of taxes withheld at source, for 
amounts paid or credited on or after February 1, 2009 (see art. 27(2) under “Applica- 
tion of the 2007 Protocol” above). The subpara. formerly read: 


(b) subject to the existing provisions of the law of Canada regarding the taxation 
of income froma foreign affiliate and to any subsequent modification of those 
provisions —- which shall not. affect the general principle hereof — for the pur- 
pose of computing Canadian tax, a company, which is a resident of Canada shall 
be allowed to deduct in computing its taxable income any dividend received by, it 
out of the exempt surplus of a foreign affiliate which is a resident of the United 
States; and 


Subparas; 2(a) and'\(b) amended by 1995 Protocol, art. 12(1), generally effective for 
taxation years beginning on or after January 1, 1996 (see art.'21(2).under “Application 
of the 1995 Protocol” above). Subparas. (a) and (b) formerly read: 


(a) subject to the provisions of the law of Canada regarding the deduction from 
tax payable in Canada of tax paid in a territory outside Canada and to any subse- 
quent modification of those provisions (which shall not affect the general princi- 
ple hereof), and unless a greater deduction or relief is provided under the law of 
Canada, income tax paid or accrued to the United States on profits, income or 
gains arising inthe United States shall be deducted from any Canadian tax paya- 
ble in respect of such profits, income or gains; 


(b) subject to the provisions of the law of Canada regarding the determination of 
the exempt surplus of a foreign affiliate and to any subsequent modification of 
those provisions (which shall not affect the general principle hereof), for the pur- 
poses of computing Canadian tax, a company which is a resident of Canada shall 
be allowed to deduct in computing its taxable income any dividend received by it 
out of the exempt surplus of a foreign affiliate which is a resident of the United 
States; and 


Para. 2 amended by 1983 Protocol, art. XI, para. 2. 


Definitions: “Canada” — Art. IJ:1(a), ITCIA 5; “Canadian tax” — Art. III:1(c); 
“company” — Art. III:1(f); “dividend” — ITCIA 3, ITA 248(1); “income tax paid or 
accrued” — Art. XXIV:7;. “individual”, “property”? ITCIA 3, ITA 248(1);, “resi- 
dent” — Art. IV; “United States” — Art. TII:1(b). 


Interpretation Bulletins: IT-173R2: Capital gains derived in Canada by residents of 
the United States. 


Technical Explanation [2007 Protocol]: Article 19 of the Protocol deletes subpar- 
agraph 2(b) of Article XXIV (Elimination of Double Taxation) of the Convention and 
replaces it with a new subparagraph. 


New subparagraph 2(b) allows a Canadian company receiving a dividend from a U.S. 
resident company of which it owns at least 10% of the voting stock, a credit against 
Canadian income tax of the appropriate amount of income tax paid or accrued to the 
United States by the dividend paying company with respect to the profits out of which 
the dividends are paid: The third Protocol to the Convention, signed March 17, 1995, 
had amended subparagraph (b) to allow a Canadian company to deduct in computing 
its Canadian taxable income any dividend received by it out of the exempt surplus ofa 
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foreign affiliate which is a resident of the United States. This change is consistent with 
current Canadian tax treaty practice: it does not indicate any present intention to change 
Canada’s “exempt surplus” rules, and those rules remain in effect. 


Technical Explanation [1995 Protocol]: Article 12 of the Protocol,amends Article 
XXIV (Elimination of Double Taxation) of the Convention. Paragraph 1 of Article 12 
amends the rules for Canadian double taxation relief in subparagraphs (a) and (b) of 
paragraph 2 of Article XXIV. The amendment to subparagraph (a) obligates Canada to 
give a foreign tax credit for U.S. social security taxes paid by individuals. The amend- 
ment to subparagraph (b) of paragraph 2 does not alter the substantive effect of the 
rule, but conforms the language to current Canadian law. Under the provision as 
amended, Canada generally continues to allow an exemption to a Canadian corporation 
for direct dividends paid from the exempt surplus of a U.S. affiliate. 


3. For the purposes of this Article: 


(a) profits, income or gains (other than gains to which paragraph 
5 of Article XIII (Gains) applies) of a resident of a Contracting 
State which may be taxed in the other Contracting State in ac- 
cordance with the Convention (without regard to paragraph 2 of 
Article XXIX (Miscellaneous Eee) shall be deemed to arise in 
that other State; and 


(b) profits, income or gains of a resident of a Contracting State 
which may not be taxed in the other Contracting State in accor- 
dance with the Convention (without regard to paragraph 2 of Ar- 
ticle XXIX (Miscellaneous Rules)) or to which paragraph 5 of 
Article XIII (Gains) applies ‘shall be:deemed to arise in the first- 
mentioned State. 


Definitions: — Art. IV; “State” — Art. I:1(i). 


Technical Explanation [1984]: Paragraph 3 provides source rules for purposes of 
applying Article XXIV. Profits, income or gains of a resident of a Contracting State 
which may be taxed in the other Contracting State in accordance with the Convention, 
for reasons other than the saving clause of paragraph 2 of Article XXIX (Miscellaneous 
Rules) (e.g., pensions and annuities taxable where arising pursuant to Article XVIII 
(Pensions and Annuities)), are deemed to arise in the latter State. This rule does not, 
however, apply to gains taxable under paragraph 5 of Article XIII (Gains) (i.e., gains 
taxed by a Contracting State derived from the alienation of property by a former resi- 
dent of that State). Gains from such an alienation arise, pursuant to paragraph 3(b), in 
the State of which the alienator is a resident. Thus, if in accordance with paragraph 5 of 
Article XIII, Canada imposes tax on certain gains of a U.S. resident such gains are 
deemed, pursuant to paragraphs 2 and 3(b) of Article XXIV, to arise in the United 
States for purposes of computing the deduction against Canadian tax for the U.S. tax on 
such gain. Under the Convention such gains arise in the United States for purposes of 
the United States foreign tax credit. Paragraph 3(b) also provides that profits, income, 
or gains arise in the Contracting State of which a person is a resident if they may not be 
taxed in the other Contracting State under the provisions of the Convention (e.g., ali- 
mony), other than the “saving clause” of paragraph 2 of Article XXIX. 


“resident” 


4. Where a United States citizen is a resident of Canada, the follow- 
ing rules shall apply: 


(a) Canada shall allow a. deduction from. the Canadian tax in re- 
spect of income tax paid or accrued to the United States in re- 
spect of profits, income or gains which arise (within the mean- 
ing of paragraph 3) in the United States, except that such 
deduction need not exceed the amount of the tax that would be 
paid to the United States if the resident were not a United States 
citizen; and 


(b) for the purposes of computing the United States tax, the 
United States shall allow as a credit against United States tax the 
income tax paid or accrued to Canada after the deduction re- 
ferred to in subparagraph (a). The credit so allowed. shall not 
reduce that portion of the United States tax that is deductible 
from Canadian tax in accordance with subparagraph (a). 
Definitions: “Canada” — Art. III:1(a), ITCIA 5; “Canadian tax” — Art. III:1(c); “in- 


come tax paid or accrued” — Art. XXIV:7; “resident” — Art. IV; “United States” — 
Art. Ifl:1(b); “United States tax’ — Art. III:1(d). 


5. Notwithstanding the provisions of paragraph 4, where a United 
States citizen is a resident of Canada, the following rules shall apply 
in respect of the items of income referred to in Article X (Divi- 
dends), XI (Interest) or XII (Royalties) that arise (within the mean- 
ing of paragraph 3) in the United States and that would be subject to 
United States tax if the resident of Canada were not a citizen of the 
United States, as long as the law in force in Canada allows a deduc- 
tion in computing income for the portion of any foreign tax paid in 
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respect of such items which exceeds 15 per cent of the amount 
thereof: 


(a) the deduction so allowed in Canada shall not be reduced by 
any credit or deduction for income tax paid or accrued to Can- 
ada allowed in computing the United States tax on such items; 


(b) Canada shall allow a deduction from Canadian tax on such 
items in respect of income tax paid or accrued to the United 
States on such items, except that such deduction.need not exceed 
the amount of the tax that would be. paid on such items. to the 

» United States if the resident of Canada were not a United plates 
citizen; and 


(c) for the purposes of computing the United States tax on such 
items, the United States shall allow as a credit against United 
States tax the income tax paid or accrued to Canada after the 
deduction referred to in subparagraph (b). The credit so allowed 
shall reduce only that portion of the United States tax on such 
items which exceeds the amount of tax that would be paid to the 
United States on such items if the resident of Canada were not.a 
United States citizen. 


History: Para. 5 amended by 1995 Protocol, art. 12(2), generally effective for taxation 
years beginning on or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol” above). Para. ‘5 formerly ‘read: 


5. Notwithstanding the provisions of paragraph 4, where a United States citizen 
is a resident of Canada, the following rules shall apply in respect of the items of 
income referred to in Article X (Dividends), XI (Interest) or XII (Royalties) 
which arise (within the meaning of paragraph’3) in the United States, as long as 
the:law in force in Canada allows a deduction in computing;income for the por- 
tion of any foreign tax paid in respect of such items which exceeds 15 per cent of 
the amount thereof: 


(a) the deduction so allowed in Canada shall not be reduced by any credit or 
deduction for income tax paid or accrued to Canada allowed. i in computing 
the United States tax on such items; ; 


(b) Canada shall allow a deduction from the Canadian tax in respect of the 
income tax paid or accrued to the United States on'such items, except that 
such deduction need not exceed 15 per cent of the gross amount of such 
items that,has been included in computing the income of the citizen for Ca- 
nadian tax purposes; and 


(c) for the purposes of computing the United States tax on such items, the 
United States shall allow as a credit against United States tax the income tax 
paid or accrued to Canada after the deduction referred to in subparagraph 
(b). The credit so allowed shall reduce only that portion of the United States 
tax on such items which exceeds 15 per cent of the amount thereof included 
in computing United States taxable income. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “Canadian tax” — Art. III: 1(c); “in- 
come tax paid or accrued” — Art. XXIV:7; “resident” — Art. IV; “United States” — 
Art. Ill:1(b); “United States tax” — Art. III:1(d). 


Technical Explanation [1995 Protocol]: Paragraphs 4 and 5 of Article XXIV of 
the Convention provide double taxation relief rules, for both the United States and Can- 
ada, with respect to U.S. source income derived by a U.S. citizen who is resident in 
Canada. These rules address the fact that a U.S. citizen resident in Canada remains 
subject to U.S. tax on his worldwide income at ordinary progressive rates, and may, 
therefore, be subject to U.S. tax at a higher rate than a resident of Canada who is not a 
U.S. citizen. In essence, these paragraphs limit the foreign tax credit that Canada is 
obliged to allow such a U.S. citizen to the amount of tax on his U.S. source income: that 
the United States would be allowed to collect from’ a Canadian resident whois not a 
U.S. citizen. They also oblige the United States to allow the U.S. citizen a credit for 
any income tax paid to Canada on the remainder of his income. Paragraph 4 deals with 
items of income other than dividends, interest, and royalties and is not:changed by the 
Protocol. Paragraph 5, which deals with dividends, interest, and royalties, is amended 
by paragraph 2 of Article 12 of the Protocol. 


The amendments to paragraph 5 of the Article make that paragraph applicable only to 
dividend, interest, and royalty income that would be subject to a positive rate of U.S. 
tax if paid to a Canadian resident who is not a U.S. citizen. This means that the rules of 
paragraph 4, not paragraph 5, will apply to items of interest and royalties, such as port= 
folio interest, that would be exempt from U.S. tax if paid toa non-U,S. citizen resident 
in Canada. Under:paragraph 4, Canada will not allow a credit for the U.S. tax on such 
income, and the United States will credit the Canadian tax to the extent necessary. to 
avoid double taxation. 


Paragraph 2 of Article 12 of the Protocol makes further technical amendments to para- 
graph 5 of Article XXIV of the Convention. The existing Technical Explanation “of 
paragraphs 5 and 6 of Article XXIV of the Convention should be read as follows to 
reflect the amendments made by the Protocol: 


Paragraph 5 provides special rules for the elimination of double taxation in the case 
of dividends, interest, and royalties earned by a U.S. citizen resident in Canada. 
These rules apply notwithstanding the provisions of paragraph 4, ‘but only as long 
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as the law in, Canada allows a deduction. in, computing income for the. portion of 


any foreign tax paid in respect of dividends, interest, or. royalties which exceeds _ 


15% of the amount of such items of income, and only with respect to those items 


of income. The rules of paragraph 4 apply with respect to other items of income; | 


moreover, if the law in force in Canada regarding the deduction for foreign taxes is 
changed so as to no longer allow such a deduction, the provisions of paragraph 5 
shall not apply and the U.S. foreign tax credit for Canadian taxés and the Canadian 


‘credit for U.S. taxes will be determined solely pursuant to the ‘provisions of para- 


graph 4. 4 Yeh 


The calculations under paragraph 5 are as follows. First, the deduction allowed in — 


Canada in computing income shall be made with respect to U.S. tax on the divi- 
dends, interest, and royalties before any foreign tax credit ’by the United States With 
respect to income’ tax paid or accrued to Canada. Second, Canada shall allow a 
deduction ‘from ‘(credit against) Canadian ‘tax for U.S. tax paid or accrued with 
respect to the dividends, interest, and royalties, but'such credit need not exceed the 
amount of income tax that would ‘be paid‘or accrued to the United States on such 
items of income, if the individual were not a U.S. citizen after taking into, account 
any relief available under the Convention. Third, for purposes of computing the 
U.S. tax on such dividends, interest, and royalties, the United States shall allow as 
a credit against the U.S. tax the income tax paid or accrued to Canada after the 
credit against Canadian tax for income tax paid or accrued to ‘the United States: 

“The United States is in no event obliged to give a credit' for Canadian income ‘tax 
which ‘will reduce the U.S. tax below the amount of income tax that would be‘ paid 
or accrued to the United States on the amount of the dividends, interest, ‘and royal- 
ties if the individual were not a U.S. citizen after taking into account any relief 
available under the Convention. 


The rules of paragraph 5 are illustrated by the following examples. 
Example B 


A-U.S. citizen who is a resident of Canada:has $100.of dividend income arising in 
the United States. The tentative U.S. tax before foreign tax credit is $40: 


Canada, under its law, allows a deduction for the U.S. tax in excess of 15%.or,in 
this case, a deduction of $25 ($40 - $15). The Canadian taxable income is $75 and 
the Canadiantax on that amount is $35. 


Canada gives a credit of $15 (the maximum credit allowed is 15% of the gross 
dividend taken into Canadian income) and collects a net tax of $20. 


The United States allows a credit for the net Canadian tax against its tax in excess 
of 15%. Thus, the maximum credit is $25 ($40 - $15). But since the net Canadian 
tax paid was $20, the usable credit is $20. 


To be able to use a credit of $20 requires Canadian source taxable income of $50 
(50% of the U.S. tentative tax of $40). Under paragraph 6, $50 of the U.S. dividend 
is resourced to be of Canadian source. The credit of $20 may then be offset against 
the U.S. tax of $40, leaving a net U.S. tax of $20. 


The combined tax paid to both countries is $40, $20 to Canada and $20 to the 
United States. 


Example C 


AUS. citizen who is a resident of Canada receives $200 of income with respect to 
personal services performed within Canada and $100 of dividend income arising 
within the United States. Taxable income for U.S. purposes, taking into account 
the rules of Code section 911, is $220. U.S. tax (before foreign tax credits) is $92. 
The $100 of dividend income is deemed to bear U.S. tax (before foreign tax cred- 
its) of $41.82 ($100/$200 x $92). Under Canadian law, a:deduction of $26.82 (the 
excess of $41:82: over 15% of the $100 dividend) income):is allowed in computing 
income. The Canadian tax on $273.18 of income ($300 less the: $26.82:deduction) 
is $130, Canada then gives a credit against the $130 for $15 (the U.S. tax paid or 
accrued, with respect,to.the dividend, $41.82 but limited to 15% of the, gross 
amount of such income, or.$15), leaving a final Canadian tax.of $115.Of the $115, 
$30.80 is attributable to the dividend: 


$73.18 ($100 dividend less $26.82 deduction) 
“$273.18 ($300 income less $26.82 deduction) 


Of this amount, $26.82 is creditable against U.S. tax:pursuant to’ paragraph 5. (Al- 
though the U.S. allows a credit for the Canadian tax imposed on the dividend; 
$30.80, the credit may not reduce, the U.S. .tax below 15% of the amount of the 
dividend. Thus, the maximum allowable credit is the excess of $41.82, the U.S. tax 
imposed on the dividend income, over $15, which is 15% of the $100 dividend). 
“The rémaining $3.98 (the Canadian tax of $30.80 less the credit allowed of $26.82) 
is a foreign tax credit carryover ‘for U.S. purposes, subject to ‘the’ limitations of 
paragraph 5. (An additional) $50.18 -of Canadian:tax with respect to Canadian 
source’ services income is creditable against U.S. tax: pursuant to-paragraphs 3 and 
4(b)> The $50.18-is computed. as follows: ‘tentative U.S: tax (before foreign tax 
credits) is $92; the U.S. tax on Canadian source services income:is $50.18: ($92 
less the U.S. tax on the dividend income: of $41;82); the’ limitation; on the services 
income is: 


x $115 


$120 (taxable income from services) y 
Sa VI5 (total taxable income) 


or $50.18. The credit for Canadian tax, paid on the services income.is therefore 
_ $50.18; the remainder of the Canadian tax on the.services income, or $34.02, isa 


$92 
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foreign tax credit carryover for U.S. purposes, subject to the limitations. of para- 
graph 5.) 
Paragraph 6 is necessary to implement the objectives of paragraphs 4(b) and 5(c). 
Paragraph 6 provides that where a U.S. citizen is a resident of Canada, items of 
“ imcome referred to in paragraph 4 or 5 are deemed for the'purposes of Article 
XXIV to arise in Canada to the extent necessary to avoid double taxation of in- 
come by Canada and the United States consistent with the objectives of paragraphs 
; 4(b) and 5(c): Paragraph 6 can override the source rules \of paragraph 3. to permit a 
limited resourcing of income. The principles of paragraph 3 have effect, pursuant 
to paragraph 3(b) of Article XXX (Entry Into Force) of the Convention, for taxable 
years beginning on or after January 1, 1976. See the discussion of Article XXX 
“below. OES 
The application of paragraph 6 is illustrated by the following example. 
' Example’ D 
The facts are the same as in Example C. The United States has undertaken, pursu- 
ant to paragraph 5(c) and paragraph 6, to credit $26.82 of Canadian taxes on divi- 
dend income that has a U.S. source under both paragraph 3 and the Internal Reve- 
nue. Code. (As illustrated in Example C; the credit, however, only reduces:the' U:S. 
» taxon ‘the dividend income which exceeds the amount of income tax that would be 
' paid or accrued to the United States on such income if: the: individual were not a 
U.S. citizen ‘after taking into: account any’ relief available under the Convention. 
‘.Pursuant:to paragraph 6; for purposes of determining the U.S. foreign tax credit 
limitation under the Convention with respect to’ Canadian ‘taxes, 


$64.13 rere x $92 = $26.82: A = $64.13) 
$220 


‘of taxable income with respect to the dividends is deemed to arise in Canada. 


6. Where a United States citizen is a resident of Canada, items of 
income referred to,in paragraph.4 or 5 shall,.notwithstanding the 
provisions of paragraph-3, be deemed to arise in Canada to the ex- 
tent necessary: to-avoid ‘the double: taxation of such’ income under 
paragraph 4(b)'or paragraph S(c).’ 

Definitions: “Canada” — Art. Ill:1(a), ITCIA 5; “resident” — Art, IV; “United 
States” — Art. II:1(b). 


7. For the purposes of this Article; any reference to “income tax 
paid or accrued” to a Contracting State shall include Canadian tax 
and United States tax, as the case may be, and taxes of general ap- 
plication ‘which are paid or accrued to a political subdivision or lo- 
cal authority of that State, which are not imposed by that political 
subdivision or local authority in a manner inconsistent with the pro- 
visions, of the Convention and which are substantially similar to the 
Canadian. tax, or United States. tax,.as the case may, be. 

History: Para. 7 amended by 1995 Protocol, art: 12(3), generally effective for taxation 
years beginning on’or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol” above): Para. 7 formerly read: 


7. For the purposes of this Article, any reference to “income tax paid or accrued” 
to a Contracting-State shall include Canadian tax and United States tax, as the « 
case may be, and taxes; of general application which are, paid or accrued to a 
political subdivision or local. authority, of that State, which are not imposed by 
that political. subdivision or local-authority in a manner inconsistent with the pro- 
visions. ofthe Convention and which,are substantially, similar to the taxes. of that 
State referred to in paragraphs.2 and 3(a) of Article II (Taxes Covered): 
Definitions: Canadian’ tax” — Art. III:1(c); “State” — Art. [11:1G); “United States 
tax” — Art. Ill: 1(d). is aes : 
Technical Explanation [1995 Protocol]: Paragraph 3 of Article 12 of the Protocol 
makes a technical atiendment to paragraph’7 of Article XXIV. It conforms the refer- 
ence to U.S. and Cafiadian taxes to the amended definitions of “United States tax” and 
“Canadian tax”. in subparagraphs (c) and.(d) of paragraph. 1, of Article Ill (General 
Definitions), No.substantive change in the effect of the paragraph is intended. 


8. Where a-resident of a Contracting State owns capital which, in 
accordance with the provisions of the Convention, may be taxed in 
the other Contracting State, the first-mentioned State shall allow as 
a deduction from the tax on the capital of that resident an amount 
equal to the capital tax paid in that other State. The deduction shall 
not, however, exceed that part of the capital tax, as computed before 
the deduction is given, which is attributable to the capital which 
may be taxed in that other State. 

Definitions: “resident” — Art. IV; “State” — Art. III:1(). 


9. The provisions. of this Article relating to the source of profits, 
income. or gains. shall not. apply for the purpose, of determining a 
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credit against United States tax for any foreign taxes other than in- 
come taxes paid or accrued to Canada. 


History: Para. 9 added by 1983 Protocol, art. XI, para. 3. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “income tax paid or accrued” — Art. 
XXIV:7; “United States” — Art. IlI:1(b). 


10. Where in accordance with any provision of the Convention in- 
come derived or capital owned by a resident of a Contracting State 
is exempt from tax in that State, such State may nevertheless, in 
calculating the amount of tax on other income or capital, take into 
account the exempted income or capital. 


History: Para. 10 added by 1995 Protocol, art. 12(4), generally effective for taxation 
years beginning on or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol” above). 


Definitions: “resident” — Art. IV; “State” — Art. III:1(i). 


Technical Explanation [1995 Protocol]: Paragraph 4 of Article 12 of the Protocol 
adds a new paragraph 10 to Article XXIV of the Convention. This paragraph provides 
for the application of the rule of “exemption with progression” by a Contracting State 
in cases where an item of income of a resident of that State is exempt from tax in that 
State by virtue of a provision of the Convention. For example, where under Canadian 
law a tax benefit, such as the goods and services tax credit, to a Canadian resident 
individual is reduced as the income of that individual, or the individual’s spouse or 
other dependent, increases, and any of these persons receives U.S. social security bene- 
fits that are exempt from tax in Canada under the Convention, Canada may, neverthe- 
less, take the U.S. social security benefits into account in determining whether, and to 
what extent, the benefit should be reduced. 


New Article XXIX B (Taxes Imposed by Reason of Death), added by Article 19 of the 
Protocol, also provides relief from double taxation in certain circumstances in connec- 
tion with Canadian income tax imposed by reason of death and U.S. estate taxes. How- 
ever, subparagraph 7(c) of Article XXIX B generally denies relief from U.S. estate tax 
under that Article to the extent that a credit or deduction has been claimed for the same 
amount in determining any other tax imposed by the United States. This restriction 
would operate to deny relief, for example, to the extent that relief from U.S. income tax 
is claimed under Article XXIV in respect of the same amount of Canadian tax. There 
is, however, no requirement that relief from U.S. tax be claimed first (or exclusively) 
under Article XXIV. Paragraph 6 of Article XXIX B also prevents the claiming of 
double relief from Canadian income taxation under both that Article and Article XXIV, 
by providing that the credit provided by Article XXIX B applies only after the applica- 
tion of the credit provided by Article XXIV. 


Technical Explanation [1984]: Paragraph 9 provides clarification that the source 
rules of this Article shall not be used to determine the credit available against U.S. tax 
for foreign taxes other than income taxes paid or accrued to Canada (i.e., taxes of third 
countries). Thus, creditable third country taxes may not offset the U.S. tax on income 
treated as arising in Canada under the source rules of the Convention. A person claim- 
ing credit for income taxes of a third country may not rely upon the rules of paragraphs 
3 and 6 for purposes of treating income that would otherwise have a U.S. source as 
having a foreign source. Thus, if the taxpayer elects to compute the foreign tax credit 
for any year using the special source rules set forth in paragraphs 3 and 6, paragraph 9 
requires that a separate limitation be computed for taxes not covered by paragraph 1 
without regard to the source rules of paragraphs 3 and 6, and the credit for such taxes 
may not exceed such limitation. The credit allowed under this separate limitation may 
not exceed the proportion of the Federal income taxes imposed by the Code that the 
taxpayer’s taxable income from foreign sources (under the Code) not included in taxa- 
ble income arising in Canada (and not in excess of total foreign source taxable income 
under the Code) bears to the taxpayer’s worldwide taxable income. In any case the 
credit for taxes covered by paragraph | and the credit for other foreign taxes is limited 
to the amount allowed under an overall limitation computed by aggregating taxable 
income arising in Canada and other foreign source taxable income. 


If creditable Canadian taxes exceed the proportion of U.S. tax that taxable income aris- 
ing in Canada bears to the entire taxable income, such taxes may qualify to be absorbed 
by any excess in the separate limitation computed with respect to other taxes. 


In a case where a taxpayer has different types of income subject to separate limitations 
under the Code (e.g., section 904(d)(1)(B) DISC dividends) the Convention rules just 
described apply in the context of each of the separate Code limitations. 


A taxpayer may, for any year, claim a credit pursuant to the rules of the Code. In such 
case, the taxpayer would be subject to the limitations established in the Code, and 
would forego the rules of the Convention that determine where taxable income arises. 
In addition, any Canadian taxes covered by paragraph 1 which are not creditable under 
the Code would not be credited. 


Thus, where a taxpayer elects to use the special source rules of this Article to compute 
the foreign tax credit for any year, the following computations must be made: 

Step I(a): Compute a hypothetical foreign tax credit limitation for Canadian income 
and taxes using the source rules of the Convention. 


Step 1(b): Compute a hypothetical foreign tax credit limitation for third country income 
and taxes using the source rules of the Code. 


Step I(c): Compute an overall foreign tax credit limitation using the source rules of the 
Convention to the extent they resource Canadian source income as U.S. source income 
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or U.S. source income as Canadian source income, and using the source rules of the 
Code with respect to any other income. 


Step 2: Allocate the amount of creditable Canadian taxes to the amount of the limita- 
tion computed under step 1(a), and allocate the amount of creditable third country taxes 
to the amount of the limitation computed under step 1(b). The amount of credit to be so 
allocated may not exceed the amount of the respective limitation. 


Step 3: (1) If the total credits allocated under step 2 exceed the amount of the limitation 
computed under step l(c), the amount of allowable credits must be reduced to that 
limitation (see Rev. Rul. 82-215, 1982-2 Cum. Bull. 153 for the method of such 
reduction). 


(2) If the total credits allocated under step 2 are less than the amount of the limitation 
computed under step 1(c), then (a) any amount of creditable Canadian taxes in excess 
of the amount of the step 1(a) limitation may be credited to the extent of the excess of 
the step 1(c) limitation over the total step 2 allocation, and (b) any amount of third 
country taxes in excess of the amount of the step 1(b) limitation may not be credited. 


The following examples (in which the taxpayer’s U.S. tax rate is presumed to be 46%) 
illustrate the application of the source rules of Article XXIV: 


Example 1. 


(a) A U.S. corporate taxpayer has for the taxable year $100 of taxable income having a 
U.S. source under both the Convention and the Code; $100 of taxable income having a 
Canadian source under both the Convention and the Code; $50 of taxable income hav- 
ing a Canadian source under the Convention but a U.S. source under the Code (see, for 
example, paragraph 1 of Article VII (Business Profits) and paragraph 3(a) of Article 
XXIV); and $80 of taxable income having a foreign (non-Canadian) source under the 
Code. The taxpayer pays $75 of Canadian income taxes and $45 of third country in- 
come taxes. All the foreign source income of the taxpayer constitutes “other” income 
described in Code section 904(d)(1)(C). 


The source rules of the Convention are applied as follows to compute the taxpayer’s 
foreign tax credit: 


Step I(a): 
$150 (Canadian source taxable income x $151.80 
under Convention) 
$330 (total taxable income) 
= $69 limit for Canadian taxes. 
Step 1(b): 
$80 (third country source taxable in- 
come under Code) X'9151;80 
$330 (total taxable income) 
= $36.80 limit for third country 
taxes. 
Step I(c): 
$230 (overall foreign taxable income 
under source rules described x $151.80 
above) 
$330 (total taxable income) 


= $105.80 total limit. 


Step 2: The taxpayer may tentatively credit $69 of the $75 Canadian income taxes 
under the step 1(a) limitation, and $36.80 of the third country income taxes under the 
step 1(b) limitation. 


Step 3: Since the total amount of taxes credited under step 2 equals the taxpayer’s total 
limitation of $105.80 under step 1(c), no additional taxes may be credited. The tax- 
payer has a $6 Canadian income tax carryover and an $8.20 third country income tax 
carryover for U.S. foreign tax credit purposes. 


(b) If the taxpayer had paid only $30 of third country taxes, he would credit that $30 in 
step 2. Since the total amount of credits allowed under step 2 ($99) is less than the 
taxpayer’s total limit of $105.80, and since the taxpayer has $6 of excess Canadian 
taxes not credited under step 2, he may also claim a credit for that $6 of Canadian 
income taxes, for a total credit of $105. 


(c) If the taxpayer had paid $45 of third country income taxes and $65 of Canadian 
income taxes, the computation would be as follows: 


Step 2: The taxpayer would credit the $65 of Canadian income taxes, and would also 
credit $36.80 of the $45 of third country income taxes. 


Step 3: Although the total amount of credits computed under step 2 ($101.80) is less 
than the taxpayer’s total limitation of $105.80, no additional credits can be claimed 
since the taxpayer has only excess third country income taxes. The excess third country 
income taxes are thus not permitted to offset U.S. tax on income that is Canadian 
source income under the Convention. The taxpayer would have $8.20 of third country 
income taxes as a carryover for U.S. foreign tax credit purposes. 


Example 2. 
A United States corporate taxpayer has for the taxable year $100 of taxable income 
having a Canadian source under the Convention but a U.S. source under the Code; 


$100 of taxable income having a U.S. source under both the Convention and the Code; 
$80 of taxable income having a foreign (non-Canadian) source under the Code; and 
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$50 of loss allocated or apportioned to Canadian source income. The taxpayer pays $50 
of foreign (non-Canadian) income taxes, and $20 of Canadian income taxes. 


The source rules of the Convention are applied as follows to compute the taxpayer’s 
foreign tax credit: 


Step I(a): 
$50... (Canadian source taxable income 
under Convention) ma 105 80 
$230 (total taxable income) 
= $23 limit for Canadian taxes. 
Step 1(b): 
$80 (third country source taxable in- 
come under Code) ee NEY 
$230 (total taxable income) 
r = $36.80 limit for third country 
taxes. 
Step I(c): 
$130. . (overall foreign taxable income 
under source rules described. x $105.80 


above) 


$230. (total taxable income) 


= $59.80 limit for Canadian taxes. 
Step 2: Since the taxpayer paid $20 of Canadian income taxes, he may credit that 


amount in full since the step 1(a) limit is $23. Since the step 1(b) limit is $36.80, the 
taxpayer may credit $36.80 of the $50 foreign income taxes paid. 


Step 3: Although the total taxes credited under step 2 ($56.80) is less than the tax- 
payer’s total limit of $59.80, no additional credits may be claimed since the only excess 
taxes are third country income taxes, and those may not be used to offset any excess 
limitation in step 3. The $13.20 of foreign taxes not allowed as a credit is available as a 
foreign tax credit carryover. 


Example 3. 


The facts are the same as in Example 2, except that foreign (non-Canadian) operations 
result in a loss of $30. rather than taxable income of $80, and no foreign (non-Cana- 
dian) income taxes are paid. The taxpayer’s credit is computed as follows: 


Step. I(a): 
$508 52595920) = 
$120 


Step I(b): Since there is no third country source taxable income under the Code, the 
limit for third country income taxes is zero. 


Step I(c): 


limit for Canadian’ taxes. 


$20 x $55.20 = 
$120 


Step 2: Since the taxpayer paid $20 of Canadian income tax, he may tentatively credit 
that amount in full since the step 1(a) limit is $23. 


$9.20 total limit. 


Step 3: Since the total taxes credited under step 2 ($20) exceeds the taxpayer's total 
limit of $9.20, the taxpayer must reduce the total amount claimed as a credit to $9.20. 
The remaining $10.80 of Canadian income taxes are available as a foreign tax credit 
carryover. 

Example 4. 

The facts are the same as in Example 2, except that the first $100 of taxable income 
mentioned in Example 2 has a Canadian source under both the Convention and the 
Code. 


Step 1(a): 
$50 x $105.80 = $23 limit for Canadian taxes. 
$230 
Step I(b): 
$80 x $105.80 $36.80 limit for third country in- 
come taxes. 
$230 
Step I(c): 
$130 x $105.80 = $59.80 total limit. 
$230 


Step 2: The taxpayer credits the $20 of Canadian income tax and $36.80 of third coun- 
try income tax. 

Step 3: As explained in Example 2, the taxpayer’s total credit is limited to $56.80. In 
this case, however, if the Canadian taxes covered by the Convention are creditable 
under the Code, the taxpayer could elect the Code limitation of $59.80 ($130/$230. x 
$105.80), which is more advantageous than the Convention limitation because that lim- 
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itation does not permit third country income taxes to be credited against the U.S. tax on 
income arising in Canada under the Convention. 


Example 5. 


The facts are the same as in Example 2, except that the corporation pays $25 of Cana- 
dian income taxes and $12 of foreign (non-Canadian) income taxes. Under step 2, the 
taxpayer would. credit.$23 of the $25, of Canadian income taxes and the full $12.of 
third country income taxes. Since the total amount of income taxes.credited under step 
2 is $35, which is less than the taxpayer’s total limit of $59.80, the taxpayer may credit 
an amount of Canadian income taxes up to the $24.80 excess. Here, the taxpayer may 
claim a credit for the additional $2 of Canadian income taxes not credited under step 2, 
and has.a total credit of $37. 


Example 6. 


(a) A U.S. corporate taxpayer has for the taxable year $100 of taxable income having a 
Canadian source under the Convention and the Code; $50 of taxable income having a 
Canadian source under the Convention but a U.S. source under the Code; $80 of taxa- 
ble income having a foreign (non-Canadian) source under the Code; and $50 of loss 
allocated or apportioned to U.S. source income. The taxpayer pays $65 of Canadian 
income taxes, and $45 of third country income taxes. 


Step I(a): 
$150 x $82.80 a ae limit for Canadian income tax- 
$230 
Step 1(b): 
$80 x $82.80 $36.80 limit for third country in- 
come taxes. 
$180 
Step: I(c): 
$180 x $82.80 = $82.80 total limit. 
$180 


Step 2: The taxpayer tentatively credits the $65 of Canadian income taxes against the 
$69 limit of step 1(a), and $36.80 of the $45 of third country income taxes against the 
$36.80 limit of step 1(b). 


Step 3: Since the total amount of credits tentatively allowed under step 2 ($101.80) 
exceeds the taxpayer’s total limit of $82.80 under step 1(c), the taxpayer’s allowable 
credit is reduced to $82.80 under the method provided by Rey. Rul. 82-215.. 


(b) If the taxpayer had paid only $40 of Canadian income taxes,’ the total credits tenta- 
tively, allowed under step 2 is $76.80. Although that amount is less than the $82.80 
total limit under step 1(c), no additional taxes may be credited since the taxpayer only 
has excess third country income taxes. The $8.20 of excess third country income. taxes 
would be allowed as a foreign tax credit carryover. 


The general rule for avoiding double taxation in Canada is provided in paragraph 2. 
Pursuant to paragraph 2(a) Canada undertakes to allow to a resident of Canada a credit 
against income taxes imposed under the Income’ Tax Act for the appropriate amount of 
income taxes paid or accrued to the United States. Paragraph 2(b)' provides for the 
deduction by a Canadian company, in computing taxable income, of any dividend re- 
ceived out of the exempt surplus of a U.S. company which is an affiliate. The provi- 
sions of paragraphs 2(a) and (b) are subject to the provisions of the Income Tax Act as 
they may be amended from time to time without changing the general principle of para- 
graph 2. Paragraph 2(c) provides that where Canada imposes a tax on the alienation of 
property pursuant to the provisions of paragraph 5 of Article XIII (Gains), Canada will 
allow a credit for the income tax paid or accrued to the United States on such gain. 


The rules of paragraph 1 are modified in certain respects by rules in paragraphs 4 and 5 
for income derived by United States citizens who are residents of Canada. Paragraph 4 
provides two steps for the elimination of double taxation in such a case. First, para- 
graph 4(a) provides that Canada shall allow a deduction from (credit against) Canadian 
tax in respect of income tax paid or accrued to the United States in respect of profits, 
income, or gains which arise in the United States (within the meaning of paragraph 
3(a)); the deduction against Canadian tax need not, however, exceed the amount of 
income tax that would be paid or accrued to the United States if the individual were not 
a USS. citizen, after taking into account any relief available under the Convention. 


The second step, as provided in paragraph 4(b), is that the United States allows as a 
credit against United States tax, subject to the rules of paragraph 1, the income tax paid 
or. accrued to Canada after the Canadian credit for U.S. tax provided by paragraph 4(a). 
The credit so allowed by the United States is not to reduce the portion of the United 
States tax that is creditable against Canadian tax in accordance with paragraph 4(a). 


The following example illustrates the application of paragraph 4. 
Example A 


* AUS. citizen who is a resident of Canada earns $175 of income from the perform- 
ance of independent personal services, of which $100 is derived from services per- 
formed in Canada and $75 from services performed in the United States. That is 
his total world-wide income. 

° If he were not a U.S. citizen, the United States could tax $75 of that amount under 


Article XIV (Independent Personal Services). By reason of paragraph 3(a), the $75 
that may be taxed by the United States under Article XIV. is deemed to arise in the 
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United States. Assume that the U.S. tax on the $75 would be $25 if the taxpayer 
were not a U.S. citizen. 
However, since the individual is a U.S. citizen, he is subject to U.S. tax on his 


worldwide income of $175. After excluding $75 under section 911, his taxable 
income is $100 and his U.S. tax is, $40. 


Because he is a resident of Canada, he is also subject to Canadian tax on his world- 
wide income. Assume that Canada taxes the $175 at $75. 


* Canada will credit against its tax of $75 the U.S. tax at source of $25, leaving a net 
Canadian tax of $50. 


¢ The United States will credit against its tax of $40 the Canadian tax net of credit, 
but without reducing its source basis tax of $25; thus, the allowable credit is $40 - 
S25) = ols 


¢ To use a credit of $15 requires Canadian source taxable income of $37.50 
($37.50/$100 - $40 = 15). Without any special treaty rule, Canadian source taxable 
income would be only, $25 ($100 less the section 911 exclusion of $75). Paragraph 
6 provides for resourcing an additional $12.50 of income to Canada, so that the 
credit of $15 can be fully used. 


Paragraph 5 provides special rules for the elimination of double taxation in the case of 
dividends, interest, and royalties earned by a U.S. citizen resident in Canada. These 
rules apply notwithstanding the provisions of paragraph 4, but only as long as the law 
in Canada allows a deduction in computing income for the portion of any foreign tax 
paid in respect of dividends, interest, or royalties which exceeds 15% of the amount of 
such items of income, and only with respect to those items of income. The rules of 
paragraph 4 apply with respect to other items of income; moreover, if the law in force 
in Canada regarding the deduction for foreign taxes changes, the provisions of para- 
graph 5 shall not apply and the U.S. foreign tax credit for Canadian taxes and the Cana- 
dian credit for U.S. taxes will be determined solely pursuant to the provisions of para- 
graph 4. 


The calculations under paragraph 5 are as follows. First, the deduction allowed in Can- 
ada in computing income shall be made with respect to U.S. tax on the dividends, 
interest, and royalties before any foreign tax credit by the United States with respect to 
income tax paid or accrued to Canada. Second, Canada shall allow a deduction from 
(credit against) Canadian tax for U.S, tax paid or accrued with respect to the dividends, 
interest, and royalties, but such credit need not exceed 15% of the gross amount of such 
items of income that have been included in computing income for Canadian tax pur- 
poses. (The credit may, however, exceed the amount of tax that the United States 
would be entitled to levy under the Convention upon a Canadian resident who is not a 
U.S. citizen.) Third, for purposes of computing the U.S. tax on such dividends, interest, 
and royalties, the United States shall allow as a credit against the U.S. tax the income 
tax paid or accrued to Canada after the 15% credit against Canadian tax for income tax 
paid or accrued to the United States. The United States is in no event obliged to give a 
credit for Canadian income tax which will reduce the U.S. tax below 15% of the 
amount of the dividends, interest, and royalties. 


The rules of paragraph 5 are illustrated by the following examples. 
Example B 


* A U.S. citizen who is a resident of Canada has $100 of royalty income arising in 
the United States. The tentative U.S. tax before foreign tax credit is $40. 


¢ Canada, under its law, allows a deduction for the U.S. tax in excess of 15% or, in 
this case, a deduction of $25 ($40 - $15). The Canadian taxable income is $75 and 
the Canadian tax on that amount is $35. 


* Canada gives a credit of $15 (the maximum credit allowed is 15% of the gross 
royalty taken into Canadian income) and collects a net tax of $20. 


The United States allows a credit for the net Canadian tax against its tax in excess 
of 15%. Thus, the maximum credit is $25 ($40 - $15). But since the net Canadian 
tax paid was $20, the usable credit is $20. 


* To be able to use a credit of $20 requires Canadian source taxable income of $50 
(50% of the U.S. tentative tax of $40). Under paragraph 6, $50 of the U.S. royalty 
is resourced to be of Canadian source. The credit of $20 may then be offset against 
the U.S. tax of $40, leaving a net U.S. tax of $20. 


¢ The combined tax paid to both countries is $40, $20 to Canada and $20 to the 
United States. 


Example C 


A USS. citizen who is a resident of Canada receives $200 of income with respect to 
personal services performed within Canada and $100 of royalty income arising within 
the United States. Taxable income for U.S. purposes, taking into account the rules of 
Code section 911, is $220. U.S. tax (before foreign tax credits) is $92. The $100 of 
royalty income is deemed to bear U.S. tax (before foreign tax credits) of $41.82 
($100/$220 x $92). Under Canadian law, a deduction of $26.82 (the excess of $41.82 
over 15% of the $100 royalty income) is allowed in computing income. The Canadian 
tax on $273.18 of income ($300 less the $26.82 deduction) is $130. Canada then gives 
a credit against the $130 for $15 (the U.S. tax paid or accrued with respect to the 
royalty, $41.82, but limited to 15% of the gross amount of such income, or $15), leav- 
ing a final Canadian tax of $115. Of the $115, $30.80 is attributable to the royalty 


$73.18 ($100 royalty less $26.82 deduction) Sauilulsp 
$273.18 ($300 income less $26.82 deduction) 
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Of this amount, $26.82 is creditable against U.S. tax pursuant to paragraph 5. (Al- 
though the U.S. allows a credit for the Canadian tax imposed on the royalty, $30.80, 
the credit may not reduce the U.S, tax below 15%.of the amount of the royalty, Thus, 
the maximum allowable credit is the excess of $41.82, the U.S. tax imposed on the 
royalty income, over $15, which is 15% of the $100 royalty). The remaining $3.98 (the 
Canadian tax of $30.80 less the credit allowed of $26.82) is a foreign tax credit carry- 
over for U.S. purposes, subject to the limitations of paragraph 5. (An additional $50.18 
of Canadian tax with respect to Canadian source services income is creditable against 
U.S. tax pursuant to paragraphs 3 and 4(b). The $50.18 is computed as follows: tenta- 
tive U.S. tax (before foreign tax credits) is $92; the U.S. tax on Canadian source ser- 
vices income is $50.18 ($92 less the U.S. tax on the royalty income of $41.82); the 
limitation on the services income is: 


$120 (taxable income from services) x $92, 


$220 (total taxable income) 


or $50.18. The credit for Canadian tax paid on the services income is therefore $50.18; 
the remainder of the Canadian tax on the services income, or $34.02, is a foreign tax 
credit carryover for U.S. purposes, subject to the limitations of paragraph 5). 


Paragraph 6 is necessary to implement the objectives of paragraphs 4(b) and 5(c). Para- 
graph 6 provides that where a U.S. citizen is a resident of Canada, items of income 
referred to in paragraph 4 or 5 are deemed for the purposes of Article XXIV to arise in 
Canada to the extent necessary to avoid double taxation of income by Canada and the 
United States consistent with the objectives of paragraphs 4(b) and 5(c). Paragraph 6 
can override the source rules of paragraph 3 to permit a limited resourcing of income. 
The principles of paragraph 6 have effect, pursuant to paragraph 3(b) of Article XXX 
(Entry Into Force), for taxable years beginning on or after January 1, 1976. See the 
discussion of Article XXX below. 


The application of paragraph 6 is illustrated by the following example. 
Example D 


The facts are the same as in Example C. The United States has undertaken, pursuant to 
paragraph 5(c) and paragraph 6, to credit $26.82 of Canadian taxes on royalty income 
that has a U.S. source under both paragraph 3 and the Internal: Revenue Code. (As 
illustrated in Example C, the credit, however, only reduces the U.S. tax on the royalty 
income which exceeds 15% of the amount of such income included in computing U.S. 
taxable income.) Pursuant to paragraph 6, for purposes of determining the U.S. foreign 
tax credit limitation under the Convention with respect to Canadian taxes, $64.13 
(A/$220 x $92 = $26.82; A = $64.13) of taxable income with respect to the royalties is 
deemed to arise in Canada. 


Paragraph 7 provides that any reference to “income tax paid or accrued” to Canada or 
the United States includes Canadian tax or United States tax, as the case may be. The 
terms “Canadian tax” and “United States tax” are defined in paragraphs 1(c) and 1(d) 
of Article III (General Definitions). References to income taxes paid or accrued also 
include taxes of general application paid or accrued to a political subdivision or local 
authority of Canada or the United States which are not imposed by such political subdi- 
vision or local authority in a manner inconsistent with the provisions of the Convention 
and which are substantially similar to taxes of Canada or the United States referred to 
in paragraphs 2 and 3(a) of Article II (Taxes Covered). 


In order for a tax imposed by a political subdivision or local authority to fall within the 
scope of paragraph 7, such tax must apply to individuals, companies, or other persons 
generally, and not only to a particular class of individuals or companies or a particular 
type of business. The tax must also be substantially similar to the national taxes re- 
ferred to in paragraphs 2 and 3(a) of Article II. Finally, the political subdivision or local 
authority must apply its tax in a manner not inconsistent with the provisions of the 
Convention. For example, the political subdivision or local authority must not impose 
its tax on a resident of the other Contracting State earning business profits within the 
political subdivision or local authority but not having a permanent establishment there. 
It is understood that a Canadian provincial income tax that satisfied the conditions of 
paragraph 7 on September 26, 1980 also satisfied the conditions of that paragraph on 
June 14, 1983 —i.e., no significant changes have occurred in the taxes imposed by 
Canadian provinces. 


Paragraph 8 relates to the provisions of Article XXIII (Capital). It provides that where a 
resident of a Contracting State owns capital which, in accordance with the provisions 
of Article XXIII, may be taxed in the other Contracting State, the State of residence 
shall allow as a deduction from (credit against) its tax on capital an amount equal to the 
capital tax paid in the other Contracting State. The deduction is not, however, to exceed 
that part of the capital tax, computed before the deduction, which is attributable to 
capital which may be taxed in the other State. 


Article XXV — Non-Discrimination 


1. Nationals of a Contracting State shall not be subjected in the 
other Contracting State to any taxation or any requirement con- 
nected therewith that is more burdensome than the taxation and 
connected requirements to which nationals of that other State in the 
same circumstances, particularly with respect to taxation on world- 
wide income, are or may be subjected. This provision shall also ap- 
ply to individuals who are not residents of one or both of the Con- 
tracting States. F 
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History: Para. 1 amended by 2007 Protocol, art. 20(1), effective with respect to taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
paid or credited on or‘after February 1; 2009 (see:art. 27(2) under “Application of the 
2007 Protocol” above). Para.'1 formerly read: 


1. Citizens of a Contracting State, who are residents of the other Contracting : 
State, shall not be subjected in that other State to any taxation or any requirement 

connected therewith which is other.or more; burdensome; than. the taxation and 

connected requirements to which citizens of that other State in the same circum- 

stances are or may be subjected, 3 


Definitions: “individual” — ITCIA 3; ITA-248(1); “national” — Art. Til: 1(k); “resi- 
dent” — Art. IV; “State” — Art. II:1(@). : : 
LT. Technical News: 38 (anti-discrimination provisions). 

Technical Explanation [2007 Protocol]: Article 20. of the Protocol revises Article 


XXvV (Non-Discrimination) of the existing, Convention to bring that Article, into, closer 
conformity to U.S. tax treaty policy. 


Paragraph 1 réplaces paragraph 1 of Article XXV of the existing Convention. New 
paragraph 1 provides that a national of one Contracting State may not be subject to 
taxation or connected requirements in the other Contracting State that are more burden- 
some than the taxes and connected requirements imposed upon a national of that other 
State in the same circumstances. ‘The OECD Model would prohibit taxation that ‘is 
“other than or more» burdensome’’ than that imposed on U:S. persons.’ Paragraph 1 
omits the words. “‘other than or’ because-the only relevant question under this provision 
should be whether the requirement imposed ona national of the other Contracting State 
is more burdensome. A requirement may be different from the requirements imposed 
on U.S. nationals without being more burdensome. 


The term “national” in relation to.a Contracting State is defined in subparagraph 1(k) of 
Article IIT (General Definitions). The term includes both individuals and juridical per- 
sons. A national of a Contracting State is afforded protection under this paragraph even 
if the national is not'a resident of either Contracting State. Thus, a U.S. citizen who 1s 
resident in a third country is entitled, under this paragraph, to the same treatment in 
Canada as a national of Canada in,the same or similar circumstances (i.e:, one. who. is 
resident in a third State). : 


Whether or not the two persons are both taxable.on worldwide income is a significant 
circumstance for this purpose. For this reason, paragraph 1 specifically refers to taxa- 
tion’ or any requirement connected therewith, particularly with respect ‘to taxation on 
worldwide income, as relevant circumstances. This language means that the United 
States is not obliged to apply the same taxing regime to a national of Canada who is not 
resident in the United States as it applies to a U.S! national who is not resident in the 
United States. U.S. citizens who are not’ resident in the United States’ but who are, 
nevertheless, subject to 'U.S. tax on their worldwide income are not in the same circum- 
stancés with respect to U.S. taxation as citizens of Canada who are not U.S. residents. 
Thus, for example; Article XXV would not entitle a national of Canada residing in a 
third country to taxation “at graduated rates on U.S.-soutce dividends or other invest- 
ment income that applies to a U.S. citizen residing in the same third country. 


Technical Explanation [1984]: Paragraphs 1 and 2 of Article XXV protect indivi- 
dual citizens of a Contracting State from discrimination by the other Contracting State 
in taxation matters. Paragraph | provides that a citizen of a Contracting State who is.a 
resident of the other Contracting State may not be subjected in that other State to any 
taxation or requirement connected with taxation which is other or more burdensome 
than the taxation and connected requirements imposed on similarly situated citizens of 
the other State. 


2. In determining the taxable income or tax payable of an individual 
who is a resident of a Contracting State, there shall be allowed as a 
deduction in respect of any other person who is a resident of the 
other Contracting State and who is dependent on the individual for 
support the amount that would be so allowed if that other person 
were a resident of the first-mentioned State. 


History: Para. 2 repealed and former para. 3:renumbered as para. 2 by 2007 Protocol, 
art.'20(2), effective with respect to taxable years beginning after 2008; but in respect of 
taxes withheld at source, for amounts paid or credited on or after February 1, 2009: (see 
art. 27(2) under “Application of the 2007 Protocol” above). Para. 2 formerly read: 


2. Citizens of a Contracting State, who are not residents of the other Contracting 
State, shall not be subjected in that other State to any taxation or any requirement 
connected therewith which is other or more burdensome than the taxation and 
connected requirements to which citizens of any third State in the same 'circum- 
stances (including State of residence) are or’ may be subjected. 


Technical Explanation [2007 Protocol]: Because of the increased coverage of para- 
graph 1 with respect to the treatment of nationals wherever they are resident, para- 
graph 2 of this Article no longer has application, and therefore has been omitted. 


Technical Explanation [1984]: Paragraph 2 assures protection in a ‘case where. a citi- 
zen of .a Contracting State’ is not a resident of the other Contracting ‘State. Suchi a 
citizen may not be subjected in the other State to any taxation or requirement con- 
nected to taxation which is other or more burdensome than the taxation and con- 
nected requirements to which ‘similarly situated citizens of any. third ‘State are sub- 
jected: The reference to citizens of a third State “in the same circumstances” includes 
consideration of the State of residence. Thus, pursuant to paragraph 2, the Canadian 
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taxation with respect to a citizen of the United States resident in, for example, the 
United Kingdom may’ not be more burdensome than the taxation of a U.K. citizen 
resident in the United Kingdom. Any benefits available to the U.K. citizen by virtue 
of an income ‘tax convention between the United Kingdom and: Canada‘ would be 
available'to the US. citizen resident in the United Kingdom if he is otherwise in the 
same circumstances: as the U.K. citizen. 


Former para. 3 amended by 1995 Protocol, art. 13(1), generally effective for taxation 
years beginning on or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol”. above). Para, 3 formerly read: 


3. In ‘determining the taxable income of an individual who is a resident of a 
Contracting State there shall be allowed as a deduction in respéct of any other 
person who is a resident of the other Contracting State and who is dependent on 
the individual for support'the amount that would be so allowed if that other per- 
son were a resident’ of the first:mentioned State. - 


Definitions: “individual” — ITCIA 3, ITA 248(1); “person” — Art. III:1(e), ITCIA 3, 
Interpretation Act 35(1); “sesident” — Art. IV; ‘State’ — Art. IlJ:1(i); “taxable in- 
come” —ITCIA 3, ITA 248(1). , 

Technical Explanation [1995 Protocol]: Article 13 of the Protocol amends Article 
XXV (Non-Discrimination) of the Convention. Paragraph: 1 of Article 13 amends [for- 
mer] paragraph 3 of Article XXV to conform the treaty language to a change in Cana- 
dian law. The paragraph is intended to allow the treatment of dependents under the 
income tax law of a Contracting State to apply with respect to dependents who are 
residents of the other Contracting State. As drafted in the present Convention, the rule 
deals specifically only with deductions; the amendments made by the Protocol clarify 
that it also applies to the credits now provided vy Canadian law. 


Technical Explanation [1984]: [Former] Paragraph 3 assures that, in computing 
taxable income, an individual resident of a Contracting State will be entitled to the 
same deduction for dependents resident in the other Contracting State that’ would be 
allowéd if the dependents were residents of the individual’s' State of residence. The 
term'“‘dependent” is defined in accordance with the rules set forth in paragraph 2 of 
Article III (General Definitions). For U.S.tax purposes, [former] paragraph 3 does not 
expand the benefits.currently available to a resident of the United States with a depen- 
dent resident in Canada. See Code section 152(b)(3). 


3, Where a married individual who is a resident of Canada and not a 

citizen of the United States has income that is taxable in the United 

States pursuant to Article XV (Income from Employment), the 

United States tax with respect to such income shall not exceed such 

proportion of the total United States tax that would be payable for 

the taxable year if both the individual and his spouse were United 

States citizens as the individual’s taxable income determined with- 

out regard to this paragraph bears to the amount that would be the 

total taxable income of the individual and his spouse. For the pur- 
poses of this paragraph, 

(a) the “total United States’ tax” shall be determined as if all the 
income of the individual’ and his spouse arose in the United 
States; and . 
(b) a deficit of the spouse shall not be taken into account in de- 
termining taxable income. 

History: Former para. 4'renumbered as para: 3 by 2007 Protocol, art. 20(2), generally 

effective with respect to taxable years beginning after 2008 (see art. 27(2) under “‘Ap- 

plication of the 2007 Protocol” above). 

Para..3 amended by the said Protocol, art. 20(3) to substitute “(Income from Employ- 

ment)” for “(Dependent Personal Services)”, generally. effective as described above. 

Definitions: Canada’: — Art. -II:1(a), ITCIA! 5; “individual” — ITCTA 3, ITA 

248(1); “resident” — Art. IV; “taxable income” —ITCIA 3, ITA 248(1);. “United 

States” — Art. III:1(b); “United States tax” — Art. III:1(d). 

Technical Explanation [2007 Protocol]: Paragraph 3 makes changes to renum- 

bered paragraph 3 of Article XXV in order to conform with Article 10 of the Protocol 

by deleting the reference to “Article XV (Dependent Personal Services)” and replacing 
it with a reference to “Article XV (Income from Employment).” 

Technical Explanation [1984]: [Former] Paragraph 4 allows a resident of Canada 

(not.a citizen of the United States) to file a joint return in cases where such person 

earns salary, wages, or other similar remuneration as an employee and such income is 

taxable in the United States under the Convention. [Former] Paragraph 4 does not ap- 
ply where the resident of Canada-earnis wages which are exempt in the United States 
under Article XV; (Dependent Personal, Services) or earns only income taxable by the 

United States under. provisions of the Conyention other than Article XV. 

The benefit provided by [former] paragraph 4 is available regardless of the residence of 

the taxpayer’s spouse. It is limited, however, by a formula designed to ensure that the 

benefit is available solely with respect to persons whose U.S. source income is entirely, 
or almost entirely, wage income. The formula limits the United States tax with respect 
to wage income to that portion of the total U.S. tax that would be payable for the 
taxable yeariif both»the individual and his spouse were United’ States citizens asthe 
individual’s taxable income (determined without any of the: benefits made:available:by 
[former] paragraph '4, such as the standard deduction) bears: to the total taxable income 
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of the individual and his spouse. The term “total United States tax” used in the formula 
is total United States tax without regard to any foreign tax credits, as provided in [for- 
mer] subparagraph 4(a). (Foreign income taxes may, however, be claimed as deduc- 
tions in computing taxable income, to the extent allowed by the Code.) In determining 
total taxable income of the individual and his spouse, the benefits made available by 
({former] paragraph 4 are taken into account, but a deficit of the spouse is not. 


The following example illustrates the application of [former] paragraph 4. 


A, a Canadian citizen and resident, is married to B who is also a Canadian citizen 
and resident. A earns $12,000 of wages taxable in the U.S. under Article XV (De- 
pendent Personal Services) and $2,000 of wages taxable only in Canada. B earns 
$1,000 of U.S. source dividend income, taxed by the United States at 15% pursuant 
to Article X (Dividends). B also earns $2,000 of wages taxable only in Canada. A’s 
taxable income for U.S. purposes, determined without regard to [former] paragraph 
4, is $11,700 ($12,000 - $2,000 (Code sections 151(b) and 873(b)(3)) + $1,700 
(Code section 63)). The U.S. tax (Code section 1(d)) with respect to such income is 
$2,084.50. The total U.S. tax payable by A and B if both were U.S. citizens and all 
their income arose in the United States would be $2,013 under Code section 1(a) 
on taxable income of $14,800 ($17,000 - $200 (Code section 116) - $2,000 (Code 
section 151)). Pursuant to [former] paragraph 4, the U.S. tax imposed on A’s 
wages from U.S. sources is limited to $1,591.36 ($11,700/$14,800 x $2,013). B’s 
U.S. tax liability with respect to the U.S. source dividends remains $150. 
The provisions of [former] paragraph 4 may be elected on a year-by-year basis. They 
are purely computational and do not make either or both spouses residents of the 
United States for the purpose of other U.S. income tax conventions. The rules relating 
to the election provided by U.S. law under Code section 6013(g) (see section 1.6013-6 
of the Treasury Regulations) do not apply to the election described in this paragraph. 


4. Any company which is a resident of a Contracting State, the capi- 
tal of which is wholly or partly owned or controlled, directly or in- 
directly, by one or more residents of the other Contracting State, 
shall not be subjected in the first-mentioned State to any taxation or 
any requirement connected therewith which is other or more bur- 
densome than the taxation and connected requirements to which 
other similar companies of the first-mentioned State, the capital of 
which is wholly or partly owned or controlled, directly or indirectly, 
by one or more residents of a third State, are or may be subjected. 
History: Former para. 5 renumbered as para. 4 by 2007 Protocol, art. 20(2), generally 


effective with respect to taxable years beginning after 2008 (see art. 27(2) under “Ap- 
plication of the 2007 Protocol” above). 


Definitions: “company” — Art. III:1(f); “resident” — Art. IV; “State” — Art. III:1(i). 


Technical Explanation [1984]: [Former] Paragraph 5 protects against discrimina- 
tion in a case where the capital of a company which is a resident of one Contracting 
State is wholly or partly owned or controlled, directly or indirectly, by one or more 
residents of the other Contracting State. Such a company shall not be subjected in the 
State of which it is a resident to any taxation or requirement connected therewith which 
is other or more burdensome than the taxation and connected requirements to which are 
subjected other similar companies which are residents of that State but whose capital is 
wholly or partly owned or controlled, directly or indirectly, by one or more residents of 
a third State. 


5. Notwithstanding the provisions of Article XXIV (Elimination of 
Double Taxation), the taxation on a permanent establishment which 
a resident of a Contracting State has in the other Contracting State 
shall not be less favourably levied in the other State than the taxa- 
tion levied on residents of the other State carrying on the same ac- 
tivities. This paragraph shall not be construed as obliging a Con- 
tracting State: 


(a) to grant to a resident of the other Contracting State any per- 
sonal allowances, reliefs and reductions for taxation purposes on 
account of civil status or family responsibilities which it grants 
to its own residents; or 


(b) to grant to a company which is a resident of the other Con- 
tracting State the same tax relief that it provides to a company 
which is a resident of the first-mentioned State with respect to 
dividends received by it from a company. 

History: Former para. 6 renumbered as para. 5 by 2007 Protocol, art. 20(2), generally 


effective with respect to taxable years beginning after 2008 (see art. 27(2) under “Ap- 
plication of the 2007 Protocol” above). 


Former para. 6 amended by 1983 Protocol, art. XII. 


Definitions: “company” — Art. IlI:1(f); “permanent establishment” — Art. V:1; 
“State” — Art. III:1(i). 


Technical Explanation [1984]: [Former] Paragraph 6 protects against discrimina- 
tion in the case of a permanent establishment which a resident of one Contracting State 
has in the other Contracting State. The taxation of such a permanent establishment by 
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the other Contracting State shall not be less favorable than the taxation of residents of 
that other State carrying on the same activities. The paragraph specifically overrides the 
provisions of Article XXIV (Elimination of Double Taxation), thus ensuring that per- 
manent establishments will be entitled to relief from double taxation on a basis compa- 
rable to the relief afforded to similarly situated residents. [Former] Paragraph 6 does 
not oblige a Contracting State to grant to a resident of the other Contracting State any 
personal allowances, reliefs, and reductions for taxation purposes on account of civil 
status or family responsibilities which it grants to its own residents. In addition, [for- 
mer] paragraph 6 does not require a Contracting State to grant to a company which is a 
resident of the other Contracting State the same tax relief that it grants to companies 
which are resident in the first-mentioned State with respect to intercorporate dividends. 
This provision is merely clarifying in nature, since neither the United States nor Can- 
ada would interpret [former] paragraph 6 to provide for granting the same relief in the 
absence of a specific denial thereof. The principles of [former] paragraph 6 would ap- 
ply with respect to a fixed base as well as a permanent éstablishment. [Former] Para- 
graph 6 does not, however, override the provisions of Code section 906. 


6. Except where the provisions of paragraph 1 of Article IX (Re- 
lated Persons), paragraph 7 of Article XI (Interest) or paragraph 7 
of Article XII (Royalties) apply, interest, royalties and other dis- 
bursements paid by a resident of a Contracting State to a resident of 
the other Contracting State shall, for the purposes of determining 
the taxable profits of the first-mentioned resident, be deductible 
under the same conditions as if they had been paid to a resident of 
the first-mentioned State. Similarly, any debts of a resident of a 
Contracting State to a resident of the other Contracting State shall, 
for the purposes of determining the taxable capital of the first-men- 
tioned resident, be deductible under the same conditions as if they 
had been contracted to a resident of the first-mentioned State. 

History: Former para. 7 renumbered as para. 6 by 2007 Protocol, art. 20(2), generally 


effective with respect to taxable years beginning after 2008 (see art. 27(2) under “Ap- 
plication of the 2007 Protocol” above). 


Definitions: “resident” — Art. IV; “State” — Art. III:1(i). 


Technical Explanation [1984]: [Former] Paragraph 7 concerns the right of a resi- 
dent of a Contracting State to claim deductions for purposes of computing taxable prof- 
its in the case of disbursements made to a resident of the other Contracting State. Such 
disbursements shall be deductible under the same conditions as if they had been made 
to a resident of the first-mentioned State. Thus, this paragraph does not require Canada 
to permit a deduction to a Canadian trust for disbursements made to a non-resident 
beneficiary out of income derived from a business in Canada or Canadian real property; 
granting such a deduction would result in complete exemption by Canada of such in- 
come and would put Canadian trusts with non-resident beneficiaries in a better position 
than if they had resident beneficiaries. These provisions do not apply to amounts to 
which paragraph 1 of Article IX (Related Persons), paragraph 7 of Article XI (Interest), 
or paragraph 7 of Article XII (Royalties) apply. [Former] Paragraph 7 of Article XXV 
also provides that, for purposes of determining the taxable capital of a resident of a 
Contracting State, any debts of such person to a resident of the other Contracting State 
shall be deductible under the same conditions as if they had been contracted to a resi- 
dent of the first-mentioned State. This portion of [former] paragraph 7 relates to Article 
XXIII (Capital). 


7. The provisions of paragraph 7 shall not affect the operation of 
any provision of the taxation laws of a Contracting State: 


(a) relating to the deductibility of interest and which is in force 
on the date of signature of this Convention (including any subse- 
quent modification of such provisions that does not change the 
general nature thereof); or 


(b) adopted after such date by a Contracting State and which is 
designed to ensure that.a person who is not a resident of that 
State does not enjoy, under the laws of that State, a tax treatment 
that is more favorable than that enjoyed by residents of that 
State. 


Related Provisions: ITA 18(4) — Thin capitalization rule. 


History: Former para. 8 renumbered as para. 7 by 2007 Protocol, art. 20(2), generally 
effective with respect to taxable years beginning after 2008 (see art. 27(2) under “Ap- 
plication of the 2007 Protocol” above). 


Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “resi- 
dent” — Art. IV; “State” — Art. III: 1(i). 


Technical Explanation [1984]: [Former] Paragraph 8 provides that, notwithstand- 
ing the provisions of [former] paragraph 7, a Contracting State may enforce the provi- 
sions of its taxation laws relating to the deductibility of interest, in force on September 
26, 1980, or as modified subsequent to that date in a manner that does not change the 
general nature of the provisions in force on September 26, 1980; or which are adopted 
after September 26, 1980, and are designed to ensure that non-residents do not enjoy a 
more favorable tax treatment under the taxation laws of that State than that enjoyed by 
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residents. Thus Canada may continue to limit the deductions for interest paid to cértain 
non-residents as provided in section 18(4) of Part I of the Income Tax Act. 


8. Expenses incurred by a citizen or resident of a Contracting State 
with respect to any convention (including any seminar, meeting, 
congress or other function of a similar nature) held in the other 
Contracting State shall, for the purposes of taxation in the first- 
mentioned State, be deductible to the same extent that such ex- 
penses would be deductible if the convention were held in the first- 
mentioned State. 


History: Former para. 9 renumbered as para. 8 by 2007 Protocol, art. 20(2), generally 
effective with respect to taxable years beginning after 2008 (see art. 27(2) under “Ap- 
plication of the 2007 Protocol” above). 


Definitions; “resident” — Art. IV; “State” — Art. III:1@). 
Interpretation Bulletins: IT-131R2: Convention expenses. 


Technical Explanation [1984]: [Former] Paragraph 9 provides that expenses’ in- 
curred by citizens or residents of a Contracting State with respect to any convention, 
including any seminar, meeting, congress, or other function of similar nature, held in 
the other Contracting State, are deductible for purposes of taxation in the first-men- 
tioned State to the same extent that such expenses would be deductible if the conven- 
tion were held in that first-mentioned State. Thus, for U.S. income tax purposes an 
individual who is a citizen or resident of the United States and who attends. a conven- 
tion held in Canada may claim deductions for expenses incurred in connection with 
such convention without regard to the provisions of Code section 274(h). Section 
274(h) imposes special restrictions on the deductibility of expenses incurred in connec- 
tion with foreign conventions. A claim for a deduction for such an expense remains 
subject, in all events, to the provisions of U.S. law with respect to the deductibility of 
convention expenses generally (e.g., Code sections 162 and 212). Similarly, in the case 
of a citizen or resident of Canada attending a convention in the United States, [former] 
paragraph 9 requires Canada to allow a deduction for expenses relating to such conven- 
tion as if the convention had taken place in Canada. 


9. Notwithstanding the provisions of Article II (Taxes Covered), 
this Article shall apply to all taxes imposed by a Contracting State. 


History: Former para. 10 renumbered as para. 9 by 2007 Protocol, art. 20(2), generally 
effective with respect to taxable years beginning after 2008 (see art. 27(2) under “Ap- 
plication of the 2007 Protocol” above). 


Former para. 10 amended by 1995 Protocol, art. 13(2), generally effective for taxation 
years beginning on or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol” above). Para. 10 formerly read: 


10. Notwithstanding the provisions of Article If (Taxes Covered), this. Article 
shall apply: 
(a) in the case of Canada, to all taxes imposed under the Income Tax Act, 
and ; 


(b) in the case of the United States, to all taxes imposed under the Internal 
Revenue Code. 


Technical Explanation [1995 Protocol]: Paragraph 2 of Article 13 of the Protocol 
amends [former] paragraph 10 of Article XXV of the Convention to broaden the scope 
of the non-discrimination protection provided by the Convention. As amended, Article 
XXV will apply to all taxes imposed by a Contracting State. Under the present Conven- 
tion, non-discrimination protection is, limited in the case of Canadian taxes to taxes 
imposed under the Income Tax Act. As amended by the Protocol, non-discrimination 
protection will extend, for example, to the Canadian goods and services tax and other 
Canadian excise taxes. | 


Technical Explanation [1984]: [Former] Paragraph 10 provides that, notwithstand- 
ing the provisions of Article II (Taxes Covered), the provisions of Article XX’V apply 
in the case of Canada to all taxes imposed under the Income Tax Act; and, in the case of 
the United States, to all taxes imposed under the Code. Article XXV does not apply to 
taxes imposed by political subdivisions or local authorities of Canada or the United 
States. 

Article XXV substantially broadens the protection against discrimination provided by 
the 1942 Convention, which contains only one provision dealing specifically with this 
subject. That provision, paragraph 11 of the Protocol to the 1942 Convention, states 
that citizens of one of the Contracting States residing within the other Contracting State 
are not to be subjected to the payment of more burdensome taxes than the citizens of 
the other State. 

The benefits of Article XXV may affect the tax liability of a U.S. citizen or resident 
with respect to the United States. See paragraphs 2 and 3 of Article XXIX (Miscellane- 
ous Rules). 


10. [Repealed] 
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1. Where a person considers that the ‘actions of one or both of the 
Contracting States result or will result for him in taxation not in 
accordance with the provisions of this Convention, he may, irre- 
spective of the remedies provided by the domestic law of those 
States, present his case in writing to the competent authority of the 
Contracting State of which he is a resident or, if he is a resident of 
neither Contracting State, of which he is a national. 

Definitions: “competent authority” — Art. III:1(g); “person” — Art. IIl:1(e), ITCIA 
3, Interpretation Act 35(1); “State” — Art. III:1(@); “writing” —ITCIA 3, Interpreta- 
tion Act 35(1). 

Technical Explanation [1984]: Paragraph 1 provides that where a person considers 
that the actions of one or both of'the Contracting States will result in taxation not in 
accordance with the Convention, he may present his case in writing to the competent 
authority of the Contracting State of which he isa resident or, if he is a resident of 
neither Contracting State, of which he is a national. Thus, a resident of Canada must 
present to the Minister of National Revenue (or his authorized representative) any 
claim that such resident is being subjected’ to taxation contrary to the Convention. A 
person who requests assistance from the competent authority may also avail himself of 
any remedies available under domestic laws. 


2. The competent authority of the Contracting State to which the 
case has been presented shall endeavor, if the objection appears to it 
to be justified and if it is not itself able to arrive at a satisfactory 
solution, to resolve the case by mutual agreement with the compe- 
tent authority of the other Contracting State, with a view to the 
avoidance of taxation which is not in accordance with the Conven- 
tion. Except where the provisions of Article [X (Related Persons) 
apply, any agreement reached shall be implemented notwithstand- 
ing any time or other procedural limitations in the domesticlaw of 
the Contracting States, provided that the competent authority of the 
other Contracting State has received notification that such a case 
exists within six years from the end of the taxable year to which the 
case relates. 


Definitions: “competent authority” — Art. III:1(g). 


Technical Explanation [1984]: Paragraph 2 provides that the competent authority 
of the Contracting State to which the case is presented shall endeavor to resolve. the 
case by mutual agreement with the competent authority of the other Contracting State, 
unless he believes that the objection is not justified or he is able to arrive at a satisfac- 
tory unilateral solution. Any agreement reached between the competent authorities of 
Canada and the United States shall be implemented notwithstanding any time or other 
procedural limitations in the domestic laws of the Contracting States, except where the 
special mutual agreement provisions of Article IX (Related Persons) apply, provided 
that the competent authority of the Contracting State asked to waive its domestic time 
or procedural limitations has received written notification that such a case exists within 
six years from the end of the taxable year in the first-mentioned State to which the case 
relates. The notification may be given by the competent authority of the first-mentioned 
State, the taxpayer who has requested the competent authority to take action, or a per- 
son related to the taxpayer. Unlike Article IX, Article XX VI does not require the com- 
petent authority of a Contracting State to grant unilateral relief to avoid double taxation 
in a case where timely notification is not given to the competent authority of the other 
Contracting State. Such unilateral relief may, however, be granted by the competent 
authority:in its discretion pursuant to the provisions of Article XXVI and in order‘to 
achieve the purposes of the Convention. In a case where the provisions of Article 1X 
apply, the provisions of paragraphs 3, 4, and 5 of that Article are controlling with re- 
spect to adjustments and corresponding adjustments of income, loss, or tax and the 
effect of the Convention upon time or procedural limitations of domestic’ law. Thus, if 
relief is not available under Article [IX because of fraud, the provisions of paragraph 2 
or Article XXVI do not independently authorize such relief. 


3. The competent authorities of the Contracting States shall en- 
deavor to resolve by mutual agreement any difficulties or doubts 
atising as to the interpretation or application of the Convention. In 
particular, the competent authorities of the Contracting States may 
agree: 
(a) to the same attribution of profits to a resident of a Con- 
tracting State and its permanent establishment situated in the 
other Contracting State; 


(b) to the same allocation of income, deductions, credits or al- 
lowances between persons; 


29ee also 2005-06-03, “Memorandum of Understanding Between the Competent Authorities of Canada and the United States Regarding the Mutual Agreement Procedure” (June 


3, 2005). 
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(c) to the same determination of the source, and the same char- 
acterization, of particular items of income; 


(d) to a common meaning of any term used in the Convention; 


(e) to the elimination of double taxation with respect to income 
distributed by an estate or trust; 


(f) to the elimination of double taxation with respect to a 
partnership; 


(g) to provide relief from double taxation resulting from the ap- 
plication of the estate tax imposed by the United States or the 
Canadian tax as a result of a distribution or disposition of pro- 
perty by a trust that is a qualified domestic trust within the 
meaning of section 2056A of the Internal Revenue. Code, or is 
described in subsection 70(6) of the Income Tax Act or is treated 
as such under paragraph 5 of Article XXIX-B (Taxes Imposed 
by Reason of Death), in cases where no relief is otherwise avail- 
able; or 


(h) to increases in any dollar amounts referred to in the Conven- 
tion to reflect monetary or economic developments. 


They may also consult together for the elimination of double taxa- 
tion in cases not provided for in the Convention. 


Related Provisions: Art. II:2(b)(Gv) — Application to U.S. estate taxes. 


History: Subpara. 3(g) renumbered as 3(h) and subpara. (g) added by 1995 Protocol, 
art. 14(1), generally effective for taxation years beginning on or after January 1, 1997 
(see art. 21(2) under “Application of the 1995 Protocol” above). 


Definitions: “Canadian tax” — Art. III:1(c); “competent authority” — Art. Ill: 1(g); 
“estate” — ITCIA 3, ITA 248(1); “permanent establishment” — Art. V:1; “person” — 
Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “property” —ITCIA 3, ITA 248(1); 
“qualified domestic trust” — Internal Revenue Code s. 2056A(a); “resident” — Art. 
IV; “trust” —ITCIA 3, ITA 104(1), 248(1); “United States” — Art. II:1(b). 


I.T. Technical News: 34 (Canada-U.S. competent authority Memorandum of 
Understanding). 


Technical Explanation [1995 Protocol]: Article 14 of the Protocol makes two 
changes to Article XXVI (Mutual Agreement Procedure) of the Convention. First, it 
adds a new subparagraph 3(g) specifically authorizing the competent authorities to pro- 
vide relief from double taxation in certain cases involving the distribution or disposi- 
tion of property by a U.S. qualified domestic trust or a Canadian spousal trust, where 
relief is not otherwise available. 


Technical Explanation [1984]: Paragraph 3 provides that the competent authorities 
of the Contracting States shall endeavor to resolve by mutual agreement any difficulties 
or doubts arising as to the interpretation or application of the Convention. In particular, 
the competent authorities may agree to the same attribution of profits to a resident of a 
Contracting State and its permanent establishment in the other Contracting State; the 
same allocation of income, deductions, credits, or allowances between persons; the 
same determination of the source of income; the same characterization of particular 
items of income; a common meaning of any term used in the Convention; rules, guide- 
lines, or procedures for the elimination of double taxation with respect to income dis- 
tributed by an estate or trust, or with respect to a partnership; or to increase any dollar 
amounts referred to in the Convention to reflect monetary or economic developments. 
The competent authorities may also consult and reach agreements on rules, guidelines, 
or procedures for the elimination of double taxation in cases not provided for in the 
Convention. 


The list of subjects of potential mutual agreement in paragraph 3 is not exhaustive; it 
merely illustrates the principles set forth in the paragraph. As in the case of other U.S. 
tax conventions, agreement can be arrived at in the context of determining the tax lia- 
bility of a specific person or in establishing rules, guidelines, and procedures that will 
apply generally under the Convention to resolve issues for classes of taxpayers. It is 
contemplated that paragraph 3 could be utilized by the competent authorities, for exam- 
ple, to resolve conflicts between the domestic laws of Canada and the United States 
with respect to the allocation and apportionment of deductions. 


4, Each of the Contracting States will endeavor to collect on behalf 
of the other Contracting State such amounts as may be necessary to 
ensure that relief granted by the Convention from taxation imposed 
by that other State does not enure to the benefit of persons not enti- 
tled thereto. However, nothing in this paragraph shall be construed 
as imposing on either of the Contracting States the obligation to 
carry out administrative measures of a different nature from those 
used in the collection of its own tax or which would be contrary to 
its public policy (ordre public). 

Definitions: “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “State” — 
Art. III:1(i). 


Technical Explanation [1984]: Paragraph 4 provides that each Contracting State 
will endeavor to collect on behalf of the other State such amounts as may be necessary 
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to ensure that relief granted by the Convention from taxation imposed by the other 
State does not enure to the benefit of persons not entitled to such relief. Paragraph 4 
does not oblige either Contracting State to carry out administrative measures of a dif- 
ferent nature from those that would be used by Canada or the United States in the 
collection of its own tax or which would be contrary to its public policy. 


5. The competent authorities of the Contracting States may commu- 
nicate with each other directly for the purpose of reaching an agree- 
ment in the sense of the preceding paragraphs. . 
Definitions: “competent authority” — Art. III:1(g). 

Technical Explanation [1984]: Paragraph 5 confirms that the competent authorities 
of Canada and the United States may communicate with each other directly for the 
purpose of reaching agreement in the sense of paragraphs | through 4. 


6. Where, pursuant to a mutual agreement procedure under this Ar- 
ticle, the competent authorities have endeavored but are unable to 
reach a complete agreement in a case, the case shall. be resolved 
through arbitration conducted in the manner prescribed by, and sub- 
ject to, the requirements of paragraph 7 and any rules or procedures 
agreed upon by the Contracting States by notes to be exchanged 
through diplomatic channels, if: 


(a) tax returns have been filed with at least one of the Con- 
tracting States with respect to the taxable years at issue in the 
case; 


(b) the case: 
(1) is a case that: 


(A) involves the application of one or more Articles that 
the competent authorities have agreed in an exchange of 
notes shall be the subject of arbitration; and 


(B) is not a particular case that the competent authorities 
agree, before the date on which arbitration proceedings 
would otherwise have begun, is not suitable for determi- 
nation by arbitration; or 


(ii) is a particular case that the competent authorities agree is 
suitable for determination by arbitration; and 


(c) all concerned persons agree according to the provisions of 
subparagraph 7(d). 
Related Provisions: ITA 115.1 — Competent authority agreements; Art. XXVI:7 — 
Rules and definitions. 


History: Para. 6 amended by 2007 Protocol, art. 21, effective with respect to 


(i) cases that are under consideration by the competent authorities as of December 
15, 2008; and 


(ii) cases that come under such consideration after that time, 


and the commencement date for a case described in subpara. (i) shall be December 15, 
2008 (see art. 27(2) and (3)(f) under “Application of the 2007 Protocol” above). Para. 6 
formerly read: 


6. If any difficulty or doubt arising as to the interpretation or application of the 
Convention cannot be resolved by the competent authorities pursuant to the pre- 
ceding paragraphs of this Article, the case may, if both competent authorities and 
the taxpayer agree, be submitted for arbitration, provided that the taxpayer agrees 
in writing to be bound by the decision of the arbitration board. The decision of 
the arbitration board in a particular case shall be binding on both States with 
respect to that case. The procedures shall be established in an exchange of notes 
between the Contracting States. The provisions of this paragraph shall have ef- 
fect after the Contracting States have so agreed. through the exchange of notes. 


Para. 6 added by 1995 Protocol, art. 14(2), generally effective for taxation years begin- 
ning on or after January 1, 1996 (see art. 21(2) reproduced under “Application of the 
Provisions of the Protocol’ above). 


Definitions: “competent authority” — Art. III:1(g); “concerned person” — Art. 
XXVI:7(a); “State” — Art. TH:1(i); “taxpayer” —ITCIA 3, ITA 248(1); “writing”? — 
ITCIA 3, Interpretation Act 35(1). ‘ 
Technical Explanation [2007 Protocol]: Paragraph 1 of Article 21 of the Protocol 
replaces paragraph 6 of Article XXVI (Mutual Agreement Procedure) of the Conven- 
tion with new paragraphs 6 and 7. New paragraphs 6 and 7 provide a mandatory bind- 
ing arbitration proceeding (Arbitration Proceeding). The Arbitration Note details addi- 
tional rules and procedures that apply to a case considered under the arbitration 
provisions. 


New paragraph 6 provides that a case shall be resolved through arbitration when the 
competent authorities have endeavored but are unable through negotiation to reach a 
complete agreement regarding a case and the following three conditions are satisfied. 
First, tax returns have been filed with at least one of the Contracting States with respect 
to the taxable years at issue in the case. Second, the case (i) involves the application of 
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one or. more Articles that the competent,authorities have agreed in-an exchange of notes 
shall be the subject of arbitration and is not a case that the competent authorities agree 
before the date on which an Arbitration Proceeding would otherwise have begun, is not 


suitable for determination by arbitration; or (ii) is a case that the competent authorities | 


agree is suitable for determination by arbitration. Third, all concerned persons and their 


authorized representatives agree, according to the provisions of subparagraph 7(d), not | 


to disclose-to ‘any other person any information received during the’ course of the Arbi- 
tration Proceeding from either Contracting State or the ‘arbitration board, other than the 
determination’ of the board (confidentiality agreement): The confidentiality agreement 
may also be executed by any concerned person that has the legal authority to ‘bind any 


other concerned person on the matter. For example, a parent corporation with the legal | 


authority to bind its subsidiary with respect to confidentiality may execute-a compre- 
hensive confidentiality agreement on its own behalf and that of its subsidiary. 


The United States and Canada have’ agreed’in the Arbitration Note to submit cases 
regarding the application of one or more of the following Articles to mandatory binding 
arbitration under the provisions of paragraphs 6 and 7 of Article XXVI: IV (Resi- 
dence), but only insofar as it relates to the residence of a natural person, V (Permanent 
Establishment), VII (Business Profits), IX (Related Persons), and XII (Royalties) (but 
only (i) insofar as Article XIT might apply in transactions involving related persons to 
whom Article IX might apply, or (ii) to an allocation of amounts between royalties that 
are taxable under paragraph 2 thereof and’ royalties that are exempt under paragraph 3 
thereof). The competent authorities may, however, agree, before the date on which an 
Arbitration Proceeding would otherwise have begun, that a particular case is not suita- 
ble for arbitration. 


New paragraph 7 provides six subparagraphs that detail the general rules and defini- 
tions to be used in applying the arbitration provisions. 


Subparagraph’ 7(a) provides that the term “concerned person’ means the person: that 
brought the case to competent authority for consideration under Article XX VI (Mutual 
Agreement Procedure) and includes all other persons, if any, whose tax liability to ei- 
ther Contracting State-may be‘directly affected by a mutual agreement arising from that 
consideration. For example, a concerned: person does not only include-a U.S. corpora~ 
tion that brings a transfer pricing case with respect to a transaction entered into with its 
Canadian subsidiary for resolution to the U.S. competent authority, but also the Cana- 
dian subsidiary, which may have a correlative adjustment as a result of the resolution of 
the case. 


Subparagraph 7(c) provides. that an Arbitration Proceeding begins on the! later of two 
dates: two. years from the “commencement date” of the case (unless the competent 
authorities have previously, agreed to a different date), or the earliest date upon which 
all concerned persons have entered into a confidentiality agreement and the agreements 
have been received by both competent authorities. The “commencement ‘date” of the 
case is defined by subparagraph’7(b) as the earliest date the information nécessary to 
undertake substantive consideration for a mutual agreement has been_received by both 
competent authorities. 


Paragraph-16,of the Arbitration Note provides that each*competent authority, will\con- 
firm in writing to the other competent authority and-to the concerned persons the date 
of its receipt of the information necessary to, undertake: substantive consideration for a 
mutual agreement. In the’ case’ of the United States, this information:is (1) the informa- 
tion that must be submitted to the U.S. competent authority under,Section'4.05,0f Rev: 
Proc. 2006-54, 2006-49 I.R.B. 1035.(or any applicable successor publication), and (ii) 
for cases initially submitted as a request for an Advance Pricing Agreement, the infor- 
mation that must be submitted to the Internal Revenue Service under Rev. Proc. 2006- 
9, 2006-2 I.R.B. 278 (or any applicable successor publication). In the case of Canada, 
this information is the information required to be submitted to the Canadian competent 
authority under Information Circular 71-17 (or any applicable successor publication). 
The information shall not be considered received until both competent-authorities have 
received copies of all materials submitted to either Contracting State by the concerned 
person(s) in connection with the mutual agreement procedure. It is understood that-con- 
firmation of the “information. necessary to undertake substantive consideration, for ‘a 
mutual agreement” is envisioned to ordinarily occur within 30 days after the necessary 
information i is provided to the competent authority. 


The Arbitration Note also provides for several procedural rules once an: Arbitration 
Proceeding under paragraph 6 of Article XXVI (“Proceeding”) has commenced, but the 
competent authorities may modify or supplement these rules as necessary. In addition, 
the arbitration board may adopt any procedures necessary for the conduct of its busi- 
ness, provided the procedures are not inconsistent with any provision of Spricle XXVI 
of the Convention. 


Paragraph-5\ of ‘the-Arbitration;Note provides that each Contracting State has 60 days 
from, the; date. on which‘the Arbitration Proceeding begins to send:a written communi- 
cation to the other Contracting State appointing one member of the:arbitration board. 
Within 60 days of the date the:second of such communications is sent, these two board 
members will appoint a third member to serve as the chair of the board. It is agreed that 
this third member ordinarily should not be a citizen of either of the Contracting States. 


In the,event that any members’ of the board are not appointed (including as:a result of 
the failure of the two members appointed by the Conttacting States to agree on a third 
member) by the requisite date, the remaining members are appointed by the highest 
ranking member of the Secretariat’at the Centre for Tax Policy and Administration of 
the Organisation for Economic ‘Co-operation and Development (OECD) who ‘is not a 
citizen of either (Contracting State, by’ written notice to both Contracting States within 
60 days of the date of such failure. 
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Paragraph 7 of the Arbitration Note establishes deadlines for submission. of, materials 
by. the Contracting States’ to. the arbitration ‘board, Each competent. authority has, 60 
days from the date of appointment of the chair to submit a Proposed Resolution 
describing the proposed disposition of the specific monetary amounts of income, ex- 
pense or taxation at issue in the case, and a supporting Position Paper. Copies. of each 
State’s submissions are to: be provided by the board to: the other Contracting State on 
the date, the later of the submissions is submitted to the board. Each of the Contracting 
States may submit a Reply Submission to the board within 120 days of the appointment 
of the chair to address points raised in the other State’s Proposed Resolution or Position 
Paper. If one Contracting, State fails to submit a Proposed Resolution within the requi- 
site time, the Proposed Resolution of the other Contracting State i is deemed to be the 
determination of the arbitration board. Additional information may be supplied to the 
arbitration board by a Contracting State only at the request of the arbitration board. The 
board will ‘provide copies of any such requested information, along with the board’s 
request, to the other Contracting State on the date the request is made or the response is 
received. 


All communication with the board is to be in writing between the chair of the board 
and the designated competent authorities with the exception of. communication regard- 
ing logistical matters. 


In making its 'determination, the arbitration board will apply the following: seek coher 
as necessary: (i) the provisions of the Convention, (ii) any agreed:commentaries or 
explanation of the Contracting States concerning the Convention as amended, (iii) the 
laws of the Contracting States to the extent they are not inconsistent with each other, 
and (iv) any OECD Commentary, Guidelines or Reports regarding relevant analogous 
portions of the OECD Model Tax Convention. 


The arbitration board must deliver a determination in writing to the Contracting States 
within’ six months of the appointment of the chair. The determination must be one of 
the two Proposed: Resolutions submitted by the Contracting States. The determination 
shall provide, a determination regarding only the amount of income; expense or tax 
reportable to the Contracting States. The determination has no precedential value and 
consequently the rationale behind a board’s determination would not be beneficial and 
shall not be provided by the board. 


Paragraph 11 of the Arbitration Note provides that, unless any concerned person does 
not'accept the decision of the arbitration board, the determination of the board consti- 
tutes a resolution by mutual agreement under Article XX VI and, consequently, is bind- 
ing on both Contracting, States. Each concerned person must, within 30 days of receiv- 
ing the determination from the competent authority to which the case was first 
presented, advise that competent authority Whether the person accepts the determina- 
tion. The failure.to advise the competent authority. within the requisite time is consid- 
ered a rejection of the determination. If a determination is rejected, the case cannot be 
the subject of a subsequent MAP procedure on the same issue(s) determined by the 
panel, including a subsequent Arbitration Proceeding. After the commencement of an 
Arbitration’ Proceeding but before a decision of the board has’ been accepted by all 
concerned persons, the competent authorities may reach a mutual agreement to resolve 
the case and terminate the Proceeding. 


1 


For purposes. of the Arbitration Proceeding, the members of the. arbitration Noord and 
their staffs shall be considered “persons or authorities” to, whom information may be 
disclosed under Article XX VII (Exchange of Information). The Arbitration Note pro- 
vides that all materials prepared in the course of, or relating to, the Arbitration Proceed- 
ing are considered information exchanged between the Contracting States. No informa- 
tion relating to the Arbitration Proceeding or the ‘board’s determinationmay be 
disclosed by members ofthe arbitration board or their staffs or by. either competent 
authority, except as permitted by, the Convention and the domestic laws of the Con- 
tracting States. Members of the arbitration board and their staffs must agree in state- 
ments sent to each of the Contracting States in confirmation of their appointment to the 
arbitration’ board ‘to abide by and’ be subject to the confidentiality and nondisclosure 
proyisions of Article XX VII of the Convention and the applicable domestic laws of the 
Contracting States, with the most restrictive of the provisions applying. 


The applicable domestic law of the, Contracting States. determines 'the treatment of any 
interest or penalties associated with a competent authority agreement achieved through 
arbitration. 


In general, fees and expenses are borne equally by the Contracting States, achedina the 
cost of translation services. However, meeting facilities, related resources, financial 
management, other logistical support, and general and administrative coordination of 
the Arbitration Proceeding will be provided, at its own cost, by the Contracting State 
that initiated the Mutual: Agreement Procedure. The fees and expenses of members of 
the board will be set in accordance with the International Centre for Settlement of In- 
vestment Disputes (ICSID) Schedule of Fees for arbitrators (in effect.on the date on 
which the arbitration board proceedings begin). All other costs are to be borne by the 
Contracting State that incurs them. Since arbitration'of MAP cases is intended to assist 
taxpayers in resolving a governmental difference of opinion regarding the taxation of 
their income, and is merely an extension of the competent authority, process, no fees 
will be chargeable to a taxpayer in connection with arbitration. 


Technical Explanation.[1995 Protocol]: Article 14 also adds‘a new: paragraph 6 to 
Article XXVI (Mutual Agreement Procedure). Paragraph 6 provides for a voluntary 
arbitration, procedure,.to.be.implemented only upon the exchange of diplomatic notes 
between the United States and Canada. Similar provisions are found in the recent U.S. 
treaties with the Federal Republic of Germany, the Netherlands, and Mexico. Para- 
graph 6 provides ‘that’ where the’competent authorities have been unable; ‘pursuant to 
the other provisions of Article XX VL, to resolve a disagreement)regarding the interpre- 
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tation or application of the Convention, the disagreement may, with the consent of the 
taxpayer and both competent authorities, be submitted for arbitration, provided the tax- 
payer agrees in writing to be bound by the decision of the arbitration board. Nothing in 
the provision requires that any case be submitted for arbitration. However, if a case is 
submitted to an arbitration board, the board’s decision in that case will be binding on 
both Contracting States and on the taxpayer with respect to that case. 


The United States was reluctant to implement an arbitration procedure until there has 
been an opportunity to evaluate the process in practice under other agreements that 
allow for arbitration, particularly the U.S.-Germany Convention. It was agreed, there- 
fore, as specified in paragraph 6, that the provisions of the Convention calling for an 
arbitration procedure will not take effect until the two Contracting States have agreed 
through an exchange of diplomatic notes to do so. This is similar to the approach taken 
with the Netherlands and Mexico. Paragraph 6 also provides that the procedures to be 
followed in applying arbitration will be agreed through an exchange of notes by the 
Contracting States. It is expected that such procedures will ensure that arbitration will 
not generally be available where matters of either State’s tax policy or domestic law are 
involved. 


Paragraph 2 of Article 20 of the Protocol provides that the appropriate authorities of the 
Contracting State will consult after three years following entry into force of the Proto- 
col to determine whether the diplomatic notes implementing the arbitration procedure 
should be exchanged. 


7. For the purposes of paragraph 6 and this paragraph, the following 
rules and definitions shall apply: 


(a) the term “concerned person” means the presenter of a case 
to a competent authority for consideration under this Article and 
all other persons, if any, whose tax liability to either Contracting 
State may be directly affected by a mutual agreement arising 
from that consideration; 


(b) the “commencement date” for a case is the earliest date on 
which the information necessary to undertake substantive con- 
sideration for a mutual agreement has been received by both 
competent authorities; 


(c) arbitration proceedings in a case shall begin on the later of: 


(i) two years after the commencement date of that case, un- 
less both competent authorities have previously agreed to a 
different date, and 


(i) the earliest date upon which the agreement required by 
subparagraph (d) has been received by both competent 
authorities; 


(d) the concerned person(s), and their authorized representatives 
or agents, must agree prior to the beginning of arbitration pro- 
ceedings not to disclose to any other person any information re- 
ceived during the course of the arbitration proceeding from ei- 
ther Contracting State or the arbitration board, other than the 
determination of such board; 


(e) unless a concerned person does not accept the determination 
of an arbitration board, the determination shall constitute a reso- 
lution by mutual agreement under this Article and shall be bind- 
ing on both Contracting States with respect to that case; and 
(f) for purposes of an arbitration proceeding under paragraph 6 
and this paragraph, the members of the arbitration board and 
their staffs shall be considered “persons or authorities” to whom 
information may be disclosed under Article XXVII (Exchange 
of Information) of this Convention. 


History: Para. 7 added by 2007 Protocol, art. 21, effective with respect to 


(i) cases that are under consideration by the competent authorities as of December 
15, 2008; and 


(ii) cases that come under such consideration after that time, 


and the commencement date for a case described in subpara. (i) shall be December 15, 
2008 (see art. 27(2) and (3)(f) under “Application of the 2007 Protocol” above). 


Definitions: “commencement date” — Art. XXVI:7(b); “concerned person” — Art. 
XXVI:7(a). 


Technical Explanation [2007 Protocol]: See under para. 6. 


Information Circulars [Art. XXVI]: 71-17R4: Requests for competent authority 
consideration under mutual agreement procedures in income tax conventions. 


Article XXVI-A — Assistance in Collection 


1. The Contracting States undertake to lend assistance to each other 
in the collection of taxes referred to in paragraph 9, together with 
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interest, costs, additions to such taxes and civil penalties, referred to 
in this Article as a “revenue claim”’. 


Technical Explanation [1995 Protocol]: Article 15 of the Protocol adds to. the 
Convention a new Article XXVI A (Assistance in Collection). Collection assistance 
provisions are included in several other U.S. income tax treaties, including the recent 
treaty with the Netherlands, and in many U.S. estate tax treaties. U.S. negotiators ini- 
tially raised with Canada the possibility of including collection assistance provisions in 
the Protocol, because the Internal Revenue Service has claims pending against persons 
in Canada that would be subject to collection under these provisions. However, the 
ultimate decision of the U.S. and Canadian negotiators to add the collection assistance 
article was attributable to the confluence of several unusual factors. 


Of critical importance was the similarity between the laws of the United States and 
Canada. The Internal Revenue Service, the Justice Department, and other U.S. negotia- 
tors were reassured by the close similarity of the legal and procedural protections af- 
forded by the Contracting States to their citizens and residents and by the fact that these 
protections apply to the tax collection procedures used by each State. In addition, the 
U.S. negotiators were confident, given their extensive experience in working with their 
Canadian counterparts, that the agreed procedures could be administered appropriately, 
effectively, and efficiently. Finally, given the close cooperation already developed be- 
tween the United States and Canada in the exchange of tax information, the U.S. and 
Canadian negotiators concluded that the potential benefits to both countries of ob- 
taining such assistance would be immediate and substantial and would far outweigh 
any cost involved. 

Under paragraph 1 of Article XXVI A, each Contracting State agrees, subject to the 
exercise of its discretion and to the conditions explicitly provided later in the Article, to 
lend assistance and support to the other in the collection of revenue claims. The term 
“revenue claim” is defined in paragraph | to include all taxes referred to in paragraph 9 
of the Article, as well as interest, costs, additions to such taxes, and civil penalties. 
Paragraph 9 provides that, notwithstanding the provisions of Article II (Taxes Covered) 
of the Convention, Article XXVI A shall apply to all categories of taxes collected by or 
on behalf of the Government of a Contracting State. 


2. An application for assistance in the collection of a revenue claim 
shall include a certification by the competent authority of the appli- 
cant State that, under the laws of that State, the revenue claim has 
been finally determined. For the purposes of this Article, a revenue 
claim is finally determined when the applicant State has the right 
under its internal law to collect the revenue claim and all adminis- 
trative and judicial rights of the taxpayer to restrain collection in the 
applicant State have lapsed or been exhausted. 

Definitions: “competent authority” — Art. III:1(g); “revenue claim” — Art. XXVI- 
A:1; “State” — Art. III:1(i); “taxpayer” — ITCIA 3, ITA 248(1). 

Technical Explanation [1995 Protocol]: Paragraph 2 of the Article requires the 
Contracting State applying for collection assistance (the “applicant State”) to certify 
that the revenue claim for which collection assistance is sought has been “finally deter- 
mined.” A revenue claim has been finally determined when the applicant State has the 
right under its internal law to collect the revenue claim and all administrative and judi- 


cial rights of the taxpayer to restrain collection in the applicant State have lapsed or 
been exhausted. 


3. A revenue claim of the applicant State that has been finally deter- 
mined may be accepted for collection by the competent authority of 
the requested State and, subject to the provisions of paragraph 7, if 
accepted shall be collected by the requested State as though such 
revenue claim were the requested State’s own revenue claim finally 
determined in accordance with the laws applicable to the collection 
of the requested State’s own taxes. 

Definitions: “competent authority” — Art. III: 1(g); “revenue claim” — Art, XXVL- 
A:1; “State” — Art. TII:1(). 

Technical Explanation [1995 Protocol]: Paragraph 3 of the Article clarifies that 
the Contracting State from which assistance was requested (the “requested State”) has 
discretion as to whether to accept a particular application for collection assistance. 
However, if the application for assistance is accepted, paragraph 3 requires that the 
requested State grant assistance under its existing procedures as though the claim were 
the requested State’s own revenue claim finally determined under the laws of that 
State. This obligation under paragraph 3 is limited by paragraph 7 of the Article, which 
provides that, although generally treated as a revenue claim of the requested State, a 


claim for which collection assistance is granted shall not have any priority accorded to 
the revenue claims of the requested State. 


4. Where an application for collection of a revenue claim in respect 
of a taxpayer is accepted 


(a) by the United States, the revenue claim shall be treated by 
the United States as an assessment under United States laws 


against the taxpayer as of the time the application is received; 
and 
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(b) by Canada, the revenue claim shall be treated by Canada as 
an amount payable under the Income Tax Act, the collection of 
which is not subject to any restriction. 
Definitions: “assessment” — ITCIA 3, ITA 248(1); “Canada” — Art. Il:1(a), ITCIA 
5; “revenue claim” — Art. XXVI-A:1; “taxpayer” —ITCIA 3, ITA 248(1); “United 
States” — Art. III: 1(b). 
Technical Explanation [1995 Protocol]: Paragraph 4 of Article XXVI A provides 
that, when the United States accepts a request for assistance in collection, the claim 
will be treated by the United States as an assessment as of the time the application was 
received. Similarly, when Canada accepts a request, a revenue claim shall be treated as 
an amount payable under the Income Tax Act, the collection of which is not subject to 
any restriction. 


5. Nothing in this Article shall be construed as creating or providing 
any rights of administrative or judicial review of the applicant 
State’s finally determined revenue claim. by. the requested State, 
based on any such rights that may be available under the laws of 
either Contracting State. If, at any time pending execution of a re- 
quest for assistance under this Article, the applicant State loses the 
right under its internal law to collect the revenue claim, the compe- 
tent authority of the applicant State shall promptly withdraw the re- 
quest for assistance in collection. 


Definitions: “competent authority” — Art. III:1(g); “revenue claim” — Art. XXVI- 
A:1; “State” — Art. TII:1Q). 


Technical Explanation [1995 Protocol]: Paragraph 5.of the Article provides that 
nothing in Article XXVI A shall be construed as creating in the requested State any 
rights of administrative or judicial review of the applicant State’s finally determined 
revenue claim. Thus, when an application for collection assistance has been accepted, 
the substantive validity of the applicant State’s reyenue claim cannot be. challenged in 
an action in the requested State. Paragraph 5 furthers provides, however, that if the 
applicant State’s revenue claim ceases to be finally determined, the applicant State is 
obligated to withdraw promptly any request that had been based on that claim. 


6. Subject to this paragraph, amounts collected by the requested 
State pursuant to this Article shall be forwarded to the competent 
authority of the applicant State. Unless the competent authorities of 
the Contracting States otherwise agree, the ordinary costs incurred 
in providing collection assistance shall be borne by the requested 
State and any extraordinary costs so incurred shall be borne by the 
applicant State. . 


Definitions: “competent authority” — Art. III:1(g); “State” — Art. IIT:1@). 


Technical Explanation [1995 Protocol]: Paragraph 6 provides that, as a general 
rule, the requested State is to forward the entire amount collected to the competent 
authority of the applicant State. The ordinary costs incurred in providing collection 
assistance will normally be borne by the requested State and only extraordinary costs 
will be borne by the applicant State. The application of this paragraph, including rules 
specifying which collection costs are to be borne by each State and the time and man- 
ner of payment of the amounts collected, will be agreed upon by the competent authori- 
ties, as provided for in paragraph 11. 


7. A revenue claim of an applicant State accepted for ‘collection 
shall not have in the requested State any priority accorded to the 
revenue claims of the requested State, 


Definitions: “revenue claim” — Art. XXVI-A:1; “State” — Art. TII:1@). 


8. No assistance shall be provided under this Article for a revenue 
claim in respect of a taxpayer to the extent that the taxpayer can 
demonstrate that 


(a) where the taxpayer is an individual, the revenue claim relates 
either to a taxable period in which the taxpayer was a citizen of 
the requested State or, if the taxpayer became a citizen of the 
requested State at any time before November 9, 1995 and is such 
a citizen at the time the applicant State applies for collection of 
the claim, to a taxable period that ended before November 9, 
1995; and 


(b) where the taxpayer is an entity that is a company, estate or 
trust, the revenue claim relates to a taxable period in which the 
taxpayer derived its status as such an entity from the laws in 
force in the requested State. 


History: Subpara: 8(a) amended by 2007 Protocol, art. 22(1), effective for revenue 
claims finally determined by an applicant State after November 9, 1985 (see art. 27(2) 


Art. XXVI-A 


and (3)(g) under “Application of the 2007 Protocol” above). The previous version of 
subpara. 8(a), now deemed never to have been in force, read: 


(a) where the taxpayer is an individual, the revenue claim relates to a taxable 
period in which the taxpayer was a citizen of the requested State, and 


Definitions: “company” — Art. III:1(f);. “estate”, “individual” —ITCIA. 3, ITA 
248(1); “revenue: claim” — Art. XXVI-A:1; “State” — Art. III:1(i); “taxpayer” — 
ITCIA 3, ITA 248(1); “trust” —ITCIA 3, ITA 104(1), 248(1). 


Technical Explanation [2007 Protocol]: Article 22 of the Protocol amends Article 
XXVI A (Assistance in Collection) of the existing Convention. Article XXVI A sets 
forth provisions under which the United States and Canada have agreed to assist each 
other in the collection of taxes. 


Paragraph 1 ‘replaces subparagraph 8(a) of Article XXVI A. In general, new subpara- 
graph 8(a) provides the circumstances under which no assistance is to be given under 
the Article for a claim in respect of an individual taxpayer, New subparagraph 8(a) 
contains language that is in substance the same as subparagraph 8(a) of Article XX VI 
A of the existing Convention. However, the revised subparagraph also provides that no 
assistance in collection is to be given for a revenue claim from a taxable period that 
ended before November 9, 1995 in respect of an individual taxpayer, if the taxpayer 
became a citizen of the requested State at any time before November 9, 1995 and is 
such a, citizen.at the time the applicant State applies for collection of the claim. 


The additional language is intended to avoid the potentially discriminating application 
of former-subparagraph 8(a) as applied to persons who were not citizens of the re- 
quested State in the taxable period to which a particular collection request related, but 
who became citizens of the requested State at a time prior to the entry into force of 
Article XXVI A as set forth in the third protocol signed March 17, 1995. New subpara- 
graph 8(a) addresses this situation by treating the citizenship of a person in the re- 
quested State at anytime prior to November 9, 1995 as comparable to citizenship in the 
requested State during the period for which the claim for assistance relates if 1) the 
person is a citizen of the requested state at the time of the request for assistance in 
collection, and 2) the request relates to a taxable period ending prior to November 9, 
1995. As is'provided'in subparagraph 3(g) of Article 27, this change will have effect 
for revenue claims finally determined after November 9, 1985, the effective date of the 
adoption of collection assistance in the third protocol signed March 17, 1995. 


Technical Explanation [1995 Protocol]: Paragraph 8 provides that no assistance 
is to be given under this Article for a claim in respect of an individual taxpayer, to the 
extent that the taxpayer can demonstrate that he was a citizen of the requested State 
during the taxable period to which the revenue claim relates, Similarly, in the case of a 
company, estate, or trust, no assistance is to be given to the extent that the entity can 
demonstrate that it’ derived its status as such under the laws in force in the requested 
State during the taxable period to which the claim relates. 


9, Notwithstanding the provisions of Article II (Taxes Covered), the 
provisions of this Article shall apply to all categories of taxes col- 
lected; and to contributions to social security and employment in- 
surance premiums levied, by or on behalf of the Government of a 
Contracting State. 


History: Para. 9 amended by 2007 Protocol, art. 22(2), generally effective with respect 
to taxable years beginning after 2008 (see art. 27(2) under “Application of the 2007 
Protocol” above). The para. formerly read: 


9. Notwithstanding the provisions of Article Il (Taxes Covered), the provisions 
of this Article shall apply to all categories of taxes collected by or on behalf of 
_ the Government of a Contracting State. 


Technical Explanation [2007 Protocol]: Paragraph 2 replaces paragraph 9 of 
Article XXVI A of the Convention. Under paragraph 1 of Article XXVI A, each Con- 
tracting State generally agrees to lend assistance and support to the other in the collec- 
tion of revenue claims. The term “revenue claim” is defined in paragraph | to include 
all taxes referred to in paragraph 9 of the Article, as well as interest, costs, additions to 
such taxes, and civil penalties. New paragraph 9 provides that, notwithstanding the pro- 
visions of Article II (Taxes. Covered) of the Conyention, Article XXVI A shall apply to 
all categories of taxes collected, and to contributions to social security and employment 
insurance premiums levied, by or on behalf of the Government of a Contracting State. 
Prior to the Protocol, paragraph 9 did not contain a specific reference to contributions 
to social security and employment insurance premiums. Although the prior language 
covered U.S. federal social security and unemployment taxes, the language did not 
cover Canada’s social security (e.g., Canada Pension Plan) and employment insurance 
programs, contributions to which are not considered taxes under Canadian law and 
therefore would not otherwise have come within the scope of the paragraph. 


10. Nothing in this Article shall be construed as: 


(a) limiting the assistance provided for in paragraph 4 of Article 
XXVI (Mutual Agreement Procedure); or 


(b) imposing on either Contracting State the obligation to carry 
out administrative measures of a different nature from those 
used in the collection of its own taxes or that would be contrary 
to its public policy (ordre public). 
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Technical Explanation [1995 Protocol]: Subparagraph (a) of paragraph 10 clari- 
fies that Article XX VI A supplements the provisions of paragraph 4 of Article XXVI 
(Mutual Agreement Procedure). The Mutual Agreement Procedure paragraph, which is 
more common in U.S. tax treaties, provides for collection assistance in cases in which a 
Contracting State seeks assistance in reclaiming treaty benefits that have been granted 
to a person that is not entitled to those benefits. Subparagraph (b) of paragraph 10 
makes clear that nothing in Article XXVI A can require a Contracting State to carry out 
administrative measures of a different nature from those used in the collection of its 
own taxes, or that would be contrary to its public policy (ordre public). 


11. The competent authorities of the Contracting States shall agree 
upon the mode of application of this Article, including agreement to 
ensure comparable levels of assistance to each of the Contracting 
States. 


Definitions: “competent authority” — Art. III:1(g). 


Technical Explanation [1995 Protocol]: Paragraph 11 requires the competent 
authorities to agree upon the mode of application of Article XXVI A, including agree- 
ment to ensure comparable levels of assistance to each of the Contracting States. 


Paragraph 3 of Article 21 of the Protocol allows collection assistance under Article 
XXVI A to be sought for revenue claims that have been finally determined at any time 
within the 10 years preceding the date on which the Protocol enters into. force. 


History [Canada-U.S. Tax Treaty:Art. XXVI-A]: Art. XXVI-A added by 1995 
Protocol, art. 15, effective for revenue claims finally determined after November 9, 
1985 (see art. 21(3) under “Application of the 1995 Protocol” above). 


Selected Cases [Art. XXVI-A]: Sherman v. MNR, [2002] 3 C.T.C. 349 (FCTD) 
(Access to information denied where providing government did not want disclosure 
and relations between governments might be jeopardized; rev’d [2004] 1 C.T.C. 215 
(FCA)). 


Article XXVII — Exchange of Information 


1. The competent authorities of the Contracting States shall ex- 
change such information as may be relevant for carrying out the 
provisions of this Convention or of the domestic laws of the Con- 
tracting States concerning taxes to which this Convention applies 
insofar as the taxation thereunder is not contrary to this Convention. 
The exchange of information is not restricted by Article I (Personal 
Scope). Any information received by a Contracting State shall be 
treated as secret in the same manner as information obtained under 
the taxation laws of that State and shall be disclosed only to persons 
or authorities (including courts and administrative bodies) involved 
in the assessment or collection of, the administration and enforce- 
ment in respect of, or the determination of appeals in relation to the 
taxes to which this Convention applies or, notwithstanding para- 
graph 4, in relation to taxes imposed by a political subdivision or 
local authority of a Contracting State that are substantially similar 
to the taxes covered by this Convention under Article II (Taxes 
Covered). Such persons or authorities shall use the information only 
for such purposes. They may disclose the information in public 
court proceedings or in judicial decisions. The competent authori- 
ties may release to an arbitration board established pursuant to para- 
graph 6 of Article XX VI (Mutual Agreement Procedure) such infor- 
mation as is necessary for carrying out the arbitration procedure; the 
members of the arbitration board shall be subject to the limitations 
on disclosure described in this Article. 


Related Provisions: Reg. 203 — Information return where person in Canada re- 
ceives income from source in the U.S. on behalf of a person outside Canada. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


13. Exchange of Information 


It is understood that the standards and practices described in Article XX VII (Ex- 
change of Information) of the Convention are to be in no respect less effective 
than those described in the Model Agreement on Exchange of Information on 
Tax Matters developed by the OECD Global Forum Working Group on Effec- 
tive Exchange of Information. 


Para. 1 amended by 2007 Protocol, art. 23, effective with respect to taxable years be- 
ginning after 2008, but in respect of taxes withheld at source, for amounts paid or 
credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). The para. formerly read: 


1. The competent authorities of the Contracting States shall exchange such infor- 
mation as is relevant for carrying out the provisions of this Convention or of the 
domestic laws of the Contracting States concerning taxes to which the Conven- 
tion applies insofar as the taxation thereunder is not contrary to the Convention. 


Canada—U.S. Tax Convention 


The exchange of information is not restricted by Article I (Personal Scope). Any 
information received by a Contracting State shall be treated as secret in the same 
manner as information obtained under the taxation laws of that State and shall be 
disclosed only to persons or authorities (including courts and administrative bod- 
ies) involved in the assessment or collection of, the administration and enforce-= 
ment in respect of, or the determination of appeals in relation to the taxes to 
which the Convention applies or, notwithstanding paragraph 4, in relation to 
taxes imposed by a political subdivision or local authority of a Contracting State 
that are substantially similar to the taxes covered by the Convention under Arti- 
cle II (Taxes Covered). Such persons or authorities shall use the information 
only for such purposes. They may disclose the information in public court pro- 
ceedings or in judicial decisions. The competent authorities may release to an 
arbitration board established pursuant to paragraph 6 of Article XX VI (Mutual _ 
Agreement Procedure) such information as is necessary for carrying out the arbi- 
tration procedure; the members of the arbitration board shall be subject to the 
limitations on disclosure described in this Article. 


Para. 1 amended by 1995 Protocol, art. 16(1), generally effective with respect to taxa- 
ble years begining on or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol” above). Para. 1 formerly read: 


1. The. competent authorities of the Contracting States shall exchange such infor- 
mation as is necessary for carrying out the provisions of this Convention or of 
the domestic laws of the Contracting States concerning taxes covered by the 
Convention insofar as the taxation thereunder is not contrary to the Convention. 
The exchange of information is not restricted by Article I (Personal Scope). Any 
information received by a Contracting State shall be treated as secret in the same 
manner as information obtained under the taxation laws of that State and shall be 
disclosed only to persons or authorities (including courts and administrative bod- 
ies) involved in the assessment or collection of, the administration and enforce- 
ment in respect of, or the determination of appeals in relation to, the taxes cov- 
ered by the Convention. Such persons or authorities shall use the information 
only for such purposes. They may disclose the information in public ‘court pro- 
ceedings or in judicial decisions. 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “competent authority” — Art. 
III:1(g); “person” — Art. Il[:1(e), ITCIA 3, Interpretation Act 35(1); “State” — Art. 
IiT:1(i). : 


Technical Explanation [2007 Protocol]: New paragraph | of Article XXVII is 
substantially the same as paragraph | of Article XXVII of the existing Convention. 
Paragraph | authorizes the competent authorities to exchange information as may be 
relevant for carrying out the provisions of the Convention or the domestic laws of Can- 
ada and the United States concerning taxes covered by the Convention, insofar as the 
taxation under those domestic laws is not contrary to the Convention. New paragraph 1 
changes the phrase “is relevant” to “maybe relevant” to clarify that the language incor- 
porates the standard in Code section 7602 which authorizes the Internal Revenue Ser- 
vice to examine “any books, papers, records, or other data which may be relevant or 
material.” (Emphasis added.) In United States v. Arthur Young & Co., 465 U.S. 805, 
814 (1984), the Supreme Court stated that “the language *may be’ reflects Congress’s 
express intention to allow the Internal Revenue Service to obtain ’items of even poten- 
tial relevance to an ongoing inyestigation, without reference to its admissibility.’” (Em- 
phasis in original.) However, the language “may be” would not support a request in 
which a Contracting State simply asked for information regarding all bank accounts 
maintained by residents of that Contracting State in the other Contracting State, or even 
all accounts maintained by its residents with respect to a particular bank. 


The authority to exchange information granted by paragraph 1 is not restricted by Arti- 
cle I (Personal Scope), and thus need not relate solely to persons otherwise covered by 
the Convention. Under paragraph 1, information may be exchanged for use in all 
phases of the taxation process including assessment, collection, enforcement or the de- 
termination of appeals. Thus, the competent authorities may request and provide infor- 
mation for cases under examination or criminal investigation, in collection, on appeals, 
or under prosecution. 


Any information received by a Contracting State pursuant to the Convention is to be 
treated as secret in the same manner as information obtained under the tax laws of that 
State. Such information shall be disclosed only to persons or authorities, including 
courts and administrative bodies, involved in the assessment or collection of, the ad- 
ministration and enforcement in respect of, or the determination of appeals in relation 
to, the taxes covered by the Convention and the information may be used by such per- 
sons only for such purposes. (In accordance with paragraph 4, for the purposes of this 
Article the Convention applies to a broader range of taxes than those covered specifi- 
cally by Article Il (Taxes Covered)), Although the information received by. persons 
described in paragraph 1 is to be treated as secret, it may be disclosed by such persons 
in public court proceedings or in judicial decisions. 


Paragraph | also permits, however, a Contracting State to provide information received 
from the other Contracting State to its states, provinces, or local authorities, if it relates 
to a tax imposed by that state, province, or local authority that is substantially similar to 
a national-level tax covered under Article II (Taxes Covered). This provision does not 
authorize: a Contracting State to request information on behalf of a state, province, or 
local authority. Paragraph 1 also authorizes the competent authorities to release infor- 
mation to any arbitration panel that may be established under the provisions of new 
paragraph 6 of Article XXVI (Mutual Agreement Procedure). Any information pro- 
vided to a state, province, or local authority or to an arbitration panel is subject to the 
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same use and disclosure provisions as is information received by the national: Govern- 
ments and used for their purposes: 


The provisions of paragraph 1 authorize the U.S. competent authority to continue to 
allow legislative bodies, suchas the tax-writing, committees of Congress and the Goy- 
ernment Accountability Office to examine tax return information received from Canada 
when such bodies or offices are engaged in overseeing the administration of U.S. tax 
laws or a study of the administration of U.S. tax laws pursuant to a directive of Con- 
gress. However, the secrecy requirements of paragraph 1 must be met. 


It is contemplated that Article XXVII will be utilized by the competent, piwoaiics to 
exchange information upon request, routinely, and spontaneously. 


Technical Explanation fi 995 Protocol]: Article 16 of the Protocol amends Article 
XXVIL (Exchange of Information) of. the Convention. Paragraph 1 of Article 16 
amends paragraph 1 of Article XX VII: The first change, is a wording change to make it 
clear that information must be exchanged if it is “relevant” for carrying out the provi- 
sions of the Conyention or of the domestic laws of the Contracting States, even if it is 
not “necessary,” Neither the United States nor Canada views. this. as, a substantive 
change. The second amendment merely conforms the language of the paragraph to the 
language of Article II (Taxes Covered), as amended, by referring to the taxes “to which 
the Convention applies” rather than to the taxes “covered by the Convention.” 


The Protocol further amends paragraph 1 to allow a Contracting State to provide infor- 
mation received from the other Contracting State to its states, provinces, or local au- 
thorities, if it relates to a tax imposed by that state, province, or local authority that’ is 
substantially similar to a national-level tax covered under Article II (Taxes Covered). 
However; this provision does not authorize a°Contracting State to request information 
on behalf of a state, province, or local authority. The Protocol also amends paragraph 1 
to authorize the competent authorities to release information to any arbitration panel 
that may be established under the provisions of new paragraph 6 of Article XX VI (Mu- 
tual Agreement Procedure). Any information provided to a state, province, or local au- 
thority or to an arbitration panel is subject to the same use and disclosure provisions as 
is information received by the national Governments and used for their purposes. 


Technical Explanation [1984]: Paragraph 1 authorizes the competent authorities to 
exchange the information necessary for carrying out the provisions of the Convention 
or the domestic laws of Canada and the United States concerning taxes covered by the 
Convention, insofar as the taxation under those domestic laws is not contrary to the 
Convention. The authority to’ exchange information granted by paragraph 1 is not re- 
stricted by Article I (Personal Scope), and thus need not relate solely. to persons other- 
wise covered by the Convention: It is contemplated:that Article XX VII will, be utilized 
by’ the competent authorities to exchange information upon request, routinely, and 
spontaneously. 


Any information received by a Contracting State pursuant to the Convention is to be 
treated as secret in the same manner as information obtained under the taxation laws of 
that State. Such information shall be disclosed only to persons or authorities, including 
courts and administrative bodies, involved in the assessment or collection of, the ad- 
ministration-and enforcement in respect of,,or the determination of appeals in relation 
to, the taxes covered by, the Convention and the information may be used by such per- 
sons only for such purposes. (in accordance with paragraph 4, for the purposes of this 
Article the Convention applies to a broader range of taxes than those covered specifi- 
cally by Article II (Taxes Covered).) : 


In specific cases a competent authority providing information may, pursuant to para- 
graph 3, impose such other conditions on the use of information as are necessary. Al- 
though the information received by persons described in paragraph 1 is to be treated as 
secret, it may be disclosed Oy such persons in public court proceedings or in judicial 
decisions. 


The provisions of paragraph 1 authorize the U.S. competent authority to continue to 
allow the General Accounting Office to examine tax return information received from 
Canada when GAO is engaged in a study of the administration of U.S. tax laws pursu- 
ant to a directive of Congress. However, the. secrecy requirements of paragraph | must 
be met. 


2. If information is requested by a Contracting State in accordance 
with this Article; the other Contracting State shall'use its informa- 
tion gathering measures to obtain the requested information, even 
though that other State may not need such information for its own 
tax purposes. The obligation contained in, the preceding sentence 1s 
subject to the limitations of paragraph 3 but in no case shall such 
limitations be construed to permit a Contracting State to decline to 
supply information because it has no domestic, interest in such 
information. 

History: Para. 2 amended by 2007 Protocol, art: 23, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 


or credited on or after February 1, 2009 (see art. 27(2) under PRs of the 2007 
Protocol” aboye). The. para. formerly read: 


2. If information is requested by a Contracting State in accordance with this Arti- 
cle, the other Contracting State shall endeavor to obtain the information to which 
the request relates in the same way as if its own taxation was involved notwith- 
standing the fact that the other State does not, at that time, need such informa- 
tion. If specifically requested by the competent authority of a Contracting State, - 


Art. XX VII 


the competent authority of the other Contracting State shall endeavor to provide 
information under this Article in the form requested, such as depositions of wit- 
nesses and ‘copies of unedited original documents (including books, papers, ‘state- 
ments, records, accounts or writings), to the same extent such depositions and 
documents can be obtained under the laws-and administrative practices of that 
other State with respect to. its-own. taxes. 


— Art. Il:1(g); “State” — Art. TH:1@): 


Technical Explanation [2007 Protocol]: New paragraph 2 conforms with the 
corresponding U.S. and OKRCD Model provisions. The substance of the second sen- 
tence of former paragraph 2 is found, in new paragraph 6. of the Article, discussed 
below. 


Definitions: “competent authority” 


Paragraph 2 provides that if a Contracting State! requests information in accordance 
with Article XXVII, the other Contracting State’ shall use ‘its information gathering 
measures to obtain the requested ‘information: The instruction to the requested State to 
“ise its information gathering measures” to obtain the requested information communi- 
cates the same instruction to the requested State as the language of former paragraph 2 
that stated that the requested State shall obtain the information’“in the same way as if 
its own taxation was involved.” Paragraph 2 makes clear that the obligation to provide 
information is limited by the provisions of paragraph 3, but that such limitations shall 
not be construed to permit a Contracting State to decline to obtain and supply informa- 
tion because it has no domestic tax interest in such information. 


In the absence bf such a patagraph, some taxpayers have argued that subparagraph 3(a) 
prevents a Contracting State from requesting information from a bank or fiduciary that 
the Contracting State does not need for its own tax purposes. This paragraph clarifies 
that paragraph 3 does not impose such a restriction and that a Contracting State is not 
limited to providing only the information that it already has in its own files. 


Technical Explanation [1984]: If a Contracting State requests information in accor- 
dance with Article XXVII, the other Contracting State shall endeavor, pursuant to para- 
graph 2, to,obtain the information to which the request relates in the same manner as if 
its own taxation were involved, notwithstanding the fact, that such State does not need 
the information. In addition, the competent authority requested to obtain information 
shall endeavor to provide the information in'the particular form requested, such as dep- 
ositions of witnesses and copies of unedited original documents, to the same ‘extent 
such depositions and documents can be obtained under the laws or administrative prac- 
tices of that State with respect to_its own taxes. 


3. In no. case shall.the provisions of paragraph[s] 1 and 2 be con- 
strued so as to impose. ona Contracting, State the obligation: 


(a) to carry out administrative measures: at variance with the 
laws and administrative practice of that State or of phe other 
Contracting State; 


(b) to supply information which is not obtainable under the laws 
or in the normal course of the administration of that State or of 
the other Contracting State; or 


(c) to supply information which would disclose any trade, busi- 
ness, industrial, commercial or professional secret or trade pro- 
cess, or information the disclosure of which would be contrary 
to public policy (ordre public). 


Related, Provisions: Art. XXVII:5 = Exception, 


History: Paras. 3(a) and (b) amended by 2007 Protocol, art. 23, to substitute “of that 
State or.of the other” for “of that or of the other’, effective with respect to:taxable years 
beginning after 2008, but in respect of taxes withheld at source, for amounts paid. or 
credited on.or after eloaary 1, 2009 (see art. 27(2) under “Application, of the 2007 
Protocol” above). 


Technical Explanation [2007 Protocol]: New paragraph 3 is substantively the 
same as paragraph 3 of Article XXVII of the existing Convention. Paragraph 3 pro- 
vides that the provisions of paragraphs 1 and 2 do not impose on Canada or the United 
States the obligation to carry out administrative measures at variance with the laws and 
administrative practice of ¢ither State; to supply information which is not obtainable 
under the laws or in the normal course of the administration of either State; or to supply 
information which would disclose any trade, business, industrial, commercial, or pro- 
fessional secret or trade process, or information the disclosure of which would be con- 
trary to public policy. 


Thus, a requesting State may be denied information from the other State if the informa- 
tion would be obtained pursuant to procedures or measures that are broader than those 
available in the requesting State. However, the statute of limitations of the Contracting 
State making the request for information should govern a request for information. 
Thus, the Contracting State of which the request is made should attempt to obtain the 
information even if its own statute of limitations has passed. In many cases, relevant 
information will still exist in the business records of the taxpayer or a third party, even 
though it is no longer required to be kept for domestic tax purposes. 


While paragraph 3 states conditions under which a Contracting State is not obligated to 
comply with a request from the other Contracting State for information, the requested 
State is not precluded from providing such information, and may, at its discretion, do 
so subject to the limitations of its internal law. 
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As discussed with respect to paragraph 2, in no case shall the limitations in paragraph 3 
be construed to permit a Contracting State to decline to obtain information and supply 
information because it has no domestic tax interest in such information. 


Technical Explanation [1984]: Paragraph 3 provides that the provisions of 
paragraphs | and 2 do not impose on Canada or the United States the obligation to 
carry out administrative measures at variance with the laws and administrative practice 
of either State; to supply information which is not obtainable under the laws or in the 
normal course of the administration of either State; or to supply information which 
would disclose any trade, business, industrial, commercial, or professional secret or 
trade process, or information the disclosure of which would be contrary to public pol- 
icy. Thus, Article XX VII allows, but does not obligate, the United States and Canada to 
obtain and provide information that would not be available to the requesting State 
under its laws or administrative practice or that in different circumstances would not be 
available to the State requested to provide the information. Further, Article XX VII al- 
lows a Contracting State to obtain information for the other Contracting State even if 
there is no tax liability in the State requested to obtain the information. Thus, the 
United States will continue to be able to give Canada tax information even if there is no 
US. tax liability at issue. 


4, For the purposes of this Article, this Convention shall apply, not- 
withstanding the provisions of Article II (Taxes Covered): 


(a) to all taxes imposed by a Contracting State; and 


(b) to other taxes to which any other provision of this Conven- 
tion applies, but only to the extent that the information may be 
relevant for the purposes of the application of that provision. 


History: Para. 4 amended by 2007 Protocol, art. 23, to substitute “this Convention” for 
“the Convention” (in two places) and “may be relevant” for “is relevant”, effective 
with respect to taxable years beginning after 2008, but in respect of taxes withheld at 
source, for amounts paid or credited on or after February 1, 2009 (see art. 27(2) under 
“Application of the 2007 Protocol” above). 


Para. 4 amended by 1995 Protocol, art. 16(2), generally effective with respect to taxa- 
ble years begining on or after January 1, 1996 (see art. 21(2) under “Application of the 
1995 Protocol’ above). Para. 4 formerly read: 


4. Notwithstanding the provisions of Article II (Taxes Covered), for the purposes 
of this Article the Convention shall apply: 


(a) in the case of Canada, to all taxes imposed by the Government of Canada 
on estates and gifts and under the Income Tax Act; and 


(b) in the case of the United States, to all taxes imposed under the Internal 
Revenue Code. 


Technical Explanation [2007 Protocol]: The language of new paragraph 4 is 
substantially similar to former paragraph 4. New paragraph 4, however, consistent with 
new paragraph 1, discussed above, replaces the words “‘is relevant” with “may be rele- 
vant” in subparagraph 4(b). 


Paragraph 4 provides that, for the purposes of Article XX VII, the Convention applies to 
all taxes imposed by a Contracting State, and to other taxes to which any other provi- 
sion of the Convention applies, but only to the extent that the information may be rele- 
vant for the purposes of the application of that provision. 


Article XXVII does not apply to taxes imposed by political subdivisions or local au- 
thorities of the Contracting States. Paragraph 4 is designed to ensure that information 
exchange will extend to taxes of every kind (including, for example, estate, gift, excise, 
and value added taxes) at the national level in the United States and Canada. 


Technical Explanation [1995 Protocol]: Paragraph 2 of Article 16 amends para- 
graph 4 of Article XX VII, which describes the applicable taxes for the purposes of this 
Article. Under the present Convention, the Article applies in Canada to taxes imposed 
by the Government of Canada under the Income Tax Act and on estates and gifts and in 
the United States to all taxes imposed under the Internal Revenue Code. The Protocol 
broadens the scope of the Article to apply to “all taxes imposed by a Contracting 
State”. This change allows information to be exchanged, for example, with respect to 
Canadian excise taxes, as is the case with respect to U.S. excise taxes under the present 
Convention. Paragraph 4 is also amended to authorize the exchange of information 
with respect to other taxes, to the extent relevant to any other provision of the 
Convention. 


Technical Explanation [1984]: Paragraph 4 provides that, for the purposes of 
Article XXII, the Convention applies, in the case of Canada, to all taxes imposed by 
the Government of Canada on estates and gifts and under the Income Tax Act and, in 
the case of the United States, to all taxes imposed under the Internal Revenue Code. 
Article XXVII does not apply to taxes imposed by political subdivisions or local au- 
thorities of the Contracting States. Paragraph 4 is designed to ensure that information 
exchange will extend to most national level taxes on both sides, and specifically to 
information gathered for purposes of Canada’s taxes on estates and gifts (not effective 
for deaths or gifts after 1971), This provision is intended to mesh with paragraph 8 of 
Article XXX (Entry Into Force), which terminates the existing estate tax convention 
between the United States and Canada. 


5. In no case shall the provisions of paragraph 3 be construed to 
permit a Contracting State to decline to supply information because 
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the information is held by a bank, other financial institution, nomi- 
nee or person acting in an agency or a fiduciary capacity or because 
it relates to ownership interests in a person. 


History: Para. 5 added by 2007 Protocol, art. 23, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “bank”, “person” — ITCIA 3, ITA 248(1); “State” — Art. III:1(i). 


Technical Explanation [2007 Protocol]: New paragraph 5 conforms with the 
corresponding U.S. and OECD Model provisions. Paragraph 5 provides that a Con- 
tracting State may not decline to provide information because that information is held 
by a financial institution, nominee or person acting in an agency or fiduciary capacity. 
Thus, paragraph 5 would effectively prevent a Contracting State from relying on para- 
graph 3 to argue that its domestic bank secrecy laws (or similar legislation relating to 
disclosure of financial information by financial institutions or intermediaries) override 
its obligation to provide information under paragraph 1. This paragraph also requires 
the disclosure of information regarding the beneficial owner of an interest in a person. 


6. If specifically requested by the competent authority of a Con- 
tracting State, the competent authority of the other Contracting 
State shall provide information under this Article in the form of 
depositions of witnesses and authenticated copies of unedited origi- 
nal documents (including books, papers, statements, records, ac- 
counts, and writings). 


History: Para. 6 added by 2007 Protocol, art. 23, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “competent authority” — Art. III:1(g); “State” — Art. III:1(i). 


Technical Explanation [2007 Protocol]: The substance of new paragraph 6 is 
similar to the second sentence of paragraph 2 of Article XX VII of the existing Conven- 
tion. New paragraph 6 adopts the language of paragraph 6 of Article 26 (Exchange of 
Information and Administrative Assistance) of the U.S. Model. New paragraph 6 pro- 
vides that the requesting State may specify the form in which information is to be pro- 
vided (e.g., depositions of witnesses and authenticated copies of original documents). 
The intention is to ensure that the information may be introduced as evidence in the 
judicial proceedings of the requesting State. The requested State should, if possible, 
provide the information in the form requested to the same extent that it can obtain 
information in that form under its own laws and administrative practices with respect to 
its own taxes. 


7. The requested State shall allow representatives of the requesting 
State to enter the requested State to interview individuals and ex- 
amine books and records with the consent of the persons subject to 
examination. 


History: Para. 7 added by 2007 Protocol, art. 23, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). 


Definitions: “competent authority” — Art. III:1(g); “State” — Art. Il: 1 (i). 


CRA Audit Manual: 10.3.2: Conducting audits outside Canada; 10.11.17: Requests 
for information — countries with tax treaties; 15.10.11: International audit issues — 
other tax administrations. 


Technical Explanation [2007 Protocol]: New paragraph 7 is consistent with 
paragraph 8 of Article 26 (Exchange of Information and Administrative Assistance) of 
the U.S. Model. Paragraph 7 provides that the requested State shall allow representa- 
tives of the requesting State to enter the requested State to interview individuals and 
examine books and records with the consent of the persons subject to examination. 
Paragraph 7 was intended to reinforce that the administrations can conduct consensual 
tax examinations abroad, and was not intended to limit travel or supersede any arrange- 
ments or procedures the competent authorities may have previously had in place re- 
garding travel for tax administration purposes. 


Paragraph 13 of General Note 

As is explained in paragraph 13 of the General Note, the United States and Canada 
understand and agree that the standards and practices described in Article XXVII of the 
Convention are to be in no respect less effective than those described in the Model 


Agreement on Exchange of Information on Tax Matters developed by the OECD 
Global Forum Working Group on Effective Exchange of Information. 


Article XXVIII — Diplomatic Agents and 
Consular Officers 
Nothing in this Convention shall affect the fiscal privileges of dip- 


lomatic agents or consular officers under the general rules of inter- 
national law or under the provisions of special agreements. 
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Art. XXLX — Miscellaneous Rules 


Related Provisions: ITA 149(1)(a) — Exemption from Canadian tax; Art. XIX — 
Government service. 


Definitions: “diplomatic agents or consular officers” — ITCIA 3, Interpretation Act 
35(1)“diplomatic or consular officer”. 


Technical Explanation [1984]: Article XXVIII states that nothing in the Conven- 
tion affects the fiscal privileges of diplomatic agents or consular officers under the 
general rules of international law or under the provisions of special agreements. How- 
ever, various provisions of the Convention could apply to such persons, such as those 
concerning exchange of information, mutual agreement, and non-discrimination. 


Article XXIX — Miscellaneous Rules 


1. The provisions of this Convention shall not restrict in any manner 
any exclusion, exemption, deduction, credit or other allowance now 
or hereafter-accorded by the laws of a Contracting State in the de- 
termination of the tax imposed by that State. 


Definitions: “State” — Art. III:1(i). 


Technical Explanation [1984]: Paragraph 1 states that the provisions of the Con- 
vention do not restrict in any manner any exclusion, exemption, deduction, credit, or 
other allowance accorded by the laws of a Contracting State in the determination of the 
tax imposed by that State: Thus, if a deduction would be allowed for an item in com- 
puting the taxable income of a Canadian resident under the Code, such deduction is 
available to such person in computing taxable income under the Convention. Paragraph 
1 does not, however, authorize a taxpayer to make inconsistent choices between rules 
of the Code and rules of the Convention. For example, if a resident of Canada desires 
to claim the benefits of the “attributable to” rule of paragraphs 1 and 7 of Article VII 
(Business Profits) with respect to the taxation of business profits of a permanent estab- 
lishment, such person must use the “attributable to” concept consistently for all items 
of income and deductions and may not rely upon the “effectively connected” rules of 
the Code to avoid U.S. tax on other items of attributable income. In no event are the 
rules of the Convention to increase overall U.S. tax liability from what liability would 
be if there were no convention. 


2. (a) Except to the extent provided in paragraph 3, this Conven- 
tion shall not affect the taxation by a Contracting State of its 
residents (as determined under Article [TV (Residence)) and, in 
the case of the United States, its citizens and companies electing 
to be treated as domestic corporations. 


(b) Notwithstanding the other provisions of this Convention, a 
former citizen or former long-term resident of the United States, 
may, for the period of ten years following the loss of such status, 
be taxed in accordance with the laws of the United States with 
respect to income from sources within the United States (includ- 
ing income deemed under the domestic law of the United States 
to arise from such sources). 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


ll. Former long-term residents 


The term “long-term resident” shall mean any individual who is a lawful perma- 
nent resident of the United States in eight or more taxable years during the pre- 
ceding 15 taxable years. In determining whether the threshold in the preceding 
sentence is met, there shall not count any year in which the individual is treated 
as a resident of Canada under the Convention, or as a resident of any country 
other than the United States under the provisions of any other U.S. tax treaty, 
and, in either case, the individual does not waive the benefits of such treaty ap- 
plicable to residents of the other country. 


12. Special source rules relating to former citizens and long-term residents 


For purposes of subparagraph 2(b) of Article XXIX (Miscellaneous Rules) of the 
Convention, “income deemed under the domestic law of the United States to 
arise from such sources” shall consist of gains from the sale or exchange of stock 
of a U.S. company or debt obligations of a U.S. person, the United States, a 
State, or a political ‘subdivision thereof, or the District of Columbia, gains from 
property (other than stock or debt obligations) located in the United States, and, 
in certain cases, income or gain derived from the sale of stock of a non-US. 
company or a disposition of property contributed to such non-U.S. company 
where such company would be a controlled foreign corporation with respect to 
the person if such person had continued to be a U.S. person. In addition, an indi- 
vidual who exchanges property that gives rise or would give rise to U.S.-source 
income for property that gives rise to foreign-source income shall be treated as if 
he or she had sold the property that would give rise to U.S. source income for its 
fair market value, and any consequent gain shall be deemed to be income from 
sources within the United States. 


Para. 2 amended by 2007 Protocol, art. 24(1), effective for taxable years beginning 
after 2008, but in respect of taxes withheld at source, for amounts paid or credited on or 
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after February 1, 2009 (see art. 27(2) under “Application of the 2007 Protocol” at be- 
ginning of treaty). The para. formerly read: 


2. Except as provided in paragraph 3, nothing in the Convention shall be con- 
strued as preventing a Contracting State from taxing its residents (as determined 
under Article IV (Residence)) and, in the case of the United States, its citizens 
(including a former citizen whose loss of citizenship had as one of its principal 
purposes the avoidance of tax, but only for a period of ten years following such 
loss) and companies electing to be treated as domestic corporations, as if there 
were no convention between the United States and Canada with respect to taxes 
on income and on capital. 


Para. 2 amended by 1983 Protocol, art. XIII, para. 1. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “company” — Art. III:1(f); “resi- 
dent” — Art. IV; “United States” — Art. III:1(b). 


Technical Explanation [2007 Protocol]: Paragraph 1 replaces paragraph 2 of 
Article XXIX of the existing Convention. New paragraph 2 is divided into two subpar- 
agraphs. In general, subparagraph 2(a) provides a “saving clause” pursuant to which 
the United States and Canada may each tax its residents, as determined: under Article 
IV (Residence), and the United States may tax its citizens and companies, including 
those electing to be treated as domestic corporations (e.g. under Code section 1504(d)), 
as if there were no convention between the United States and Canada with respect to 
taxes on income and capital. Subparagraph 2(a) contains language that generally corre- 
sponds to former paragraph 2, but omits certain language pertaining to former citizens, 
which are addressed in new subparagraph 2(b). 


New subparagraph 2(b) generally corresponds to the provisions of former paragraph 2 
addressing former citizens of the United States. However, new subparagraph 2(b) also 
includes a reference to former long-term residents of the United States. This addition, 
as well as other changes in subparagraph 2(b), brings the Convention in conformity 
with the U.S. taxation of former citizens and long-term residents under Code section 
877. 


Similar to subparagraph 2(a), new subparagraph 2(b) operates as a “saving clause” and 
provides that notwithstanding the other provisions of the Convention, a former citizen 
or former long-term resident of the United States, may, for a period of ten years follow- 
ing the loss of such status, be taxed in accordance with the laws of the United States 
with respect to income from sources within the United States (including income 
deemed under the domestic law of the United States to arise from such sources). 


Paragraphs 11 and 12 of the General Note provide definitions based on Code section 
877 that are relevant to the application of paragraph 2 of Article XXIX. Paragraph 11 
of the General Note provides that the term “long-term resident” means any individual 
who is a lawful permanent resident of the United States in eight or more taxable years 
during the preceding 15 taxable years. In determining whether the eight- year threshold 
is met, one does not count any year in which the individual is treated as a resident of 
Canada under this Convention (or as a resident of any country other than the United 
States under the provisions of any other U.S. tax treaty), and the individual does not 
waive the benefits of such treaty applicable to residents of the other country. This un- 
derstanding is consistent with how this provision is generally interpreted in U.S. tax 
treaties. 


Paragraph 12 of the General Note provides that the phrase “income deemed under the 
domestic law of the United States to arise from such sources” as used in new subpara- 
graph 2(b) includes gains from the sale or exchange of stock of a U.S. company or debt 
obligations of a U.S. person, the United States, a State, or a political subdivision 
thereof, or the District of Columbia, gains from property (other than stock or debt obli- 
gations) located in the United States, and, in certain cases, income or gain derived from 
the sale of stock of a non-U.S. company or a disposition of property contributed to such 
non-U.S. company where such company would be a controlled foreign corporation 
with respect to the individual if such person had continued to be a U.S. person. In 
addition, an individual who exchanges property that gives rise or would give rise to 
U.S.-source income for property that gives rise to foreign-source income will be treated 
as if he had sold the property that would give rise to U.S.-source income for its fair 
market value, and any consequent gain shall be deemed to be income from sources 
within the United States. 

Technical Explanation [1984]: Paragraph 2 provides. a “saving clause” pursuant to 
which Canada and the United States may each tax its residents, as determined under 
Article IV (Residence), and the United States may tax its citizens (including any former 
citizen whose loss of citizenship had as one of its principal purposes the avoidance of 
tax, but only for a period of 10 years following such loss) and companies electing 
under Code section 1504(d) to be treated as domestic corporations, as if there were no 
convention between the United States and Canada with respect to taxes on income and 
capital. 


3. The provisions of paragraph 2 shall not affect the obligations un- 
dertaken by a Contracting State: 


(a) under paragraphs 3 and 4 of Article [X (Related Persons), 
paragraphs 6 and 7 of Article XIII (Gains), paragraphs 1, 3, 4, 5, 
6(b), 7, 8, 10 and 13 of Article XVIII (Pensions and Annuities), 
paragraph 5 of Article XXIX (Miscellaneous Rules), paragraphs 
1, 5, and 6 of Article XXIX-B (Taxes Imposed by Reason of 
Death), paragraphs 2, 3, 4, and 7 of Article XXIX-B (Taxes Im- 
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posed by Reason of Death) as applied to estates of persons other 
than former citizens referred to in paragraph 2 of this Article, 
paragraphs 3 and 5 of Article XXX (Entry into Force), and Arti- 
cles XIX (Government Service), XXI (Exempt Organizations), 
XXIV (Elimination of Double Taxation), XXV (Non-Discrimi- 
nation) and XXVI (Mutual Agreement Procedure); 


(b) under Article XX (Students), toward individuals who are 
neither citizens of, nor have immigrant status in, that State. 


History: Subpara. 3(a) amended by 2007 Protocol, art. 24(2), effective with respect to 
taxable years beginning after 2008, but in respect of taxes withheld at source, for 
amounts paid or credited on or after February 1, 2009 (see art. 27(2) under “Applica- 
tion of the 2007 Protocol” above). The subpara. formerly read: 


(a) under paragraphs 3 and 4 of Article IX (Related Persons), paragraphs 6 and 7 
of Article XIII (Gains), paragraphs 1, 3, 4, 5, 6(b) and 7 of Article XVIII (Pen- 
sions and Annuities), paragraph 5 of Article XXIX (Miscellaneous Rules), 
paragraphs 1, 5 and 6 of Article XXIX-B (Taxes Imposed by Reason of Death), 
paragraphs 2, 3, 4 and 7 of Article XXIX-B (Taxes Imposed by Reason of 
Death) as applied to the estates of persons other than former citizens referred to 
in paragraph 2 of this Article, paragraphs 3 and 5 of Article XXX (Entry into 
Force), and Articles XIX (Government Service), XXI (Exempt Organizations), 
XXIV (Elimination of Double Taxation), XX V (Non-Discrimination) and XX VI 
(Mutual Agreement Procedure); 


Subpara. 3(a) amended by 1995 Protocol, art. 17(1), generally effective with respect to 
taxable years begining on or after January 1, 1996 (see art. 21(2) and (4) under “Appli- 
cation of the 1995 Protocol” above). Subpara. 3(a) formerly read: 


(a) under paragraphs 3 and 4 of Article [IX (Related Persons), paragraphs 6 and 7 
of Article XIII (Gains), paragraphs 1, 3, 4, 5(b) and 6(b) of Article XVII (Pen- 
sions and Annuities), paragraphs 5 and 7 of Article KXIX (Miscellaneous 
Rules), paragraphs 3 and 5 of Article XXX (Entry into Force), and Articles XIX 
(Government Service), XXI (Exempt Organizations), XXIV (Elimination. of 
Double Taxation), XXV (Non-Discrimination) and XXVI (Mutual Agreement 
Procedure); and 


Subpara. 3(a), as amended by 1983 Protocol, art. XIII; para. 2, was replaced by 1984 
Protocol, art. II, para. 1. 


Definitions: “individual” — ITCIA 3, ITA 248(1); “State” — Art. III: 1(i). 


Technical Explanation [2007 Protocol]: Paragraph 2 replaces subparagraph 3(a) 
of Article XXIX of the existing Convention. Paragraph 3 provides that, notwithstand- 
ing paragraph 2 of Article XXIX, the United States and Canada must respect specified 
provisions of the Convention in regard to certain persons, including residents and citi- 
zens. Therefore, subparagraph 3(a) lists certain paragraphs and Articles of the Conven- 
tion that represent exceptions to the “saving clause” in all situations. New subparagraph 
3(a) is substantially similar to former subparagraph 3(a), but now contains a reference 
to paragraphs 8, 10, and 13 of Article XVIII (Pensions and Annuities) to reflect the 
changes made to that article in paragraph 3 of Article 13 of the Protocol. 
Technical Explanation [1995 Protocol]: Article 17 of the Protocol amends Article 
XXIX (Miscellaneous Rules) of the Convention. Paragraph 1 of Article 17 modifies 
paragraph 3(a), the exceptions to the saving clause, to conform the cross-references in 
the paragraph to changes in other parts of the Convention. The paragraph also adds to 
the exceptions to the saving clause certain provisions of Article XXIX B (Taxes Im- 
posed by Reason of Death). Thus, certain benefits under that Article will be granted by 
a Contracting State to its residents and, in the case of the United States, to its citizens, 
notwithstanding the saving clause of paragraph 2 of Article XXIX. 

Technical Explanation [1984]: Paragraph 3 provides that, notwithstanding para- 
graph 2, the United States and Canada must respect certain specified provisions of the 
Convention in regard to residents, citizens, and section 1504(d) companies. Paragraph 
3(a) lists certain paragraphs and Articles of the Convention that represent exceptions to 
the “saving clause” in all situations; paragraph 3(b) provides a limited further exception 
for students who have not acquired immigrant status in the State where they are tempo- 
rarily present. 


4. With respect to taxable years not barred by the statute of limita- 
tions ending on or before December 31 of the year before the year 
in which the Social Security Agreement between Canada and the 
United States (signed in Ottawa on March 11, 1981) enters into 
force, income from personal services not subject to tax by the 
United States under this Convention or the 1942 Convention shall 
not be considered wages or net earnings from self-employment for 
purposes of social security taxes imposed under the Internal Reve- 
nue Code. 

History: Para. 4 amended by 1983 Protocol, art. XIII, para. 3. 

Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “the 1942 Convention” — Art. 
III:1); “United States” — Art. III:1(b). 

Technical Explanation [1984]: Paragraph 4 provides relief with respect to social 
security taxes imposed on employers, employees, and self-employed persons under 


Code sections 1401, 3101, and 3111. Income from personal services not subject to tax 
by the United States under the provisions of this Convention or the 1942 Convention is 
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not to be considered wages or net earnings from self-employment for purposes. of the 
U.S. social security taxes with respect to taxable years of the taxpayer not barred by the 
statute of limitations relating to refunds (under the Code) ending on or before Decem- 
ber 31 of the year before the year in which the Social Security Agreement between 
Canada and the United States (signed in Ottawa on March 11, 1981) enters into force. 
Thus, if that agreement enters into force in 1986, a resident of Canada earning income 
from personal services and such person’s employer may apply for refunds of the em- 
ployee’s and employer's shares of U.S. social security tax paid attributable to the em- 
ployee’s income from personal services that is exempt from U.S. tax by virtue of this 
Convention or the 1942 Convention. In this example, the refunds would be available 
for social security taxes paid with respect to taxable years not barred by the statute of 
limitations of the Code ending on or before December 31, 1985. For purposes of Code 
section 6611, the date of overpayment with respect to refunds of U.S. tax pursuant to 
paragraph 4 is the later of the date on which the Social Security Agreement between 
Canada and the United States enters into force and the date on which instruments of 
ratification of the Convention are exchanged. 


Under certain limited circumstances, an employee may, pursuant to paragraph 5 of Ar- 
ticle XXX (Entry Into Force), claim an exemption from U.S. tax on wages under the 
1942 Convention for one year after the Convention comes into force. The provisions of 
paragraph 4 would not, however, provide an exemption from U.S. social security taxes 
for such year. 


Paragraph 4 does not modify existing U.S. statutes. concerning social security benefits 
or funding. The Social Security Act requires the general funds of the Treasury to reim- 
burse the social security trust funds on the basis of the records of wages and self-em- 
ployment income maintained by the Social Security Administration. The Convention 
does not alter those records. Thus, any refunds of tax made pursuant to paragraph 4 
would not affect claims for U.S. quarters of coverage with respect to social security 
benefits. And such refunds would be charged to general revenue funds, not social se- 
curity trust funds. 


5. Where a person who is a resident of Canada and a shareholder of 
a United States S corporation requests the competent authority of 
Canada to do so, the competent authority may agree, subject to 
terms and conditions satisfactory to such competent authority, to 
apply the following rules for the purposes of taxation in Canada 
with respect to the period during which the agreement is effective: 


(a) the corporation shall be deemed to be a controlled foreign 
affiliate of the person; 


(b) all the income of the corporation shall be deemed to be for- 
eign accrual property income; 


(c) for the purposes of subsection 20(11) of the Income Tax Act, 
the amount of the corporation’s income that is included in the 
person’s income shall be deemed not to be income from a pro- 
perty; and 

(d) each dividend paid to the person on a share of the capital 
stock of the corporation shall be excluded from the person’s in- 
come and shall be deducted in computing the adjusted cost base 
to the person of the share. 


History: Para. 5 amended by 1995 Protocol, art. 17(2), generally effective with respect 
to taxable years begining on or after January 1, 1996 (see art. 21(2) under “Application 
of the 1995 Protocol” above). Para. 5 formerly read: 


5. A beneficiary of a Canadian registered retirement savings plan may elect, 
under rules established by the competent authority of the United States, to defer 
United States taxation with respect to any income accrued in the plan but not 
distributed by the plan, until such time as a distribution is made from such plan, 
or any plan substituted therefor. The provisions of the preceding sentence shall 
not apply to income which is reasonably attributable to contributions made to the 
plan by the beneficiary while he was not a resident of Canada. 


Para. 5 amended by 1983 Protocol, art. XIII, para. 4. 


Definitions: “adjusted cost base” — ITCIA 3, ITA 248(1); “Canada” — Art. II:1(a), 
ITCIA 5; “controlled foreign affiliate’ —ITA 95(1); “corporation”, “dividend” — 
ITCIA 3, ITA 248(1); “foreign accrual property income” — ITA 95(1); “foreign affili- 
ate” —ITCIA 3, ITA 248(1); “person” — Art. III:1(e), ITCIA. 3, Interpretation Act 
35(1); “share” —ITCIA 3, ITA 248(1); “United States” — Art. Il[:1(b). 


Technical Explanation [1995 Protocol]: Paragraph 2 of Article 17 ‘replaces 
paragraphs 5 through 7 of Article XXIX of the present Convention with three new 
paragraphs. (Paragraph 5 in the present Convention was moved to paragraph 7 of Arti- 
cle XVIII (Pensions and Annuities), and paragraphs 6 and 7 were deleted as unneces- 
sary.) New paragraph 5 provides a rule for the taxation by Canada of a Canadian resi- 
dent that is a shareholder in a U.S. S corporation. The application of this’ rule is 
relatively limited, because U.S. domestic law requires that S corporation shareholders 
be either U.S. citizens or U.S. residents. Therefore, the rule provided by paragraph 5 
would apply only to an S corporation shareholder who is a resident of both the United 
States and Canada (i.e., a “dual resident” who meets certain requirements), determined 
before application of the “tie-breaker” rules of Article IV (Residence), or a U.S. citizen 
resident in Canada. Since the shareholder would be subject to U.S. tax on its. share of 
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the income of the S corporation as it is earned by the S corporation and, under Cana- 
dian statutory law, would be subject to tax only’ when the income is distributed, there 
could be a timing mismatch resulting in unrelieved double taxation. Under paragraph 5, 
the shareholder can make a request to the Canadian competent authority for relief under 
the'special rules of the paragraph. Under these rules, the Canadian shareholder will be 
subject to Canadian tax on essentially the same basis as he is subject to U.S. tax, thus 
eliminating the timing mismatch. 


Technical Explanation [1984]: Paragraph 5 provides a method to resolve conflicts 
between the Canadian and U.S. treatment of individual retirement accounts. Certain 
Canadian retirement plans which are qualified plans for Canadian tax purposes do not 
meet Code requirements for qualification. As a result, the earnings of such a plan are 
currently included ‘in income, for 'U.S. tax purposes, tather than being deferred until 
actual distributions are made by the plan: Canada defers ‘current taxes on the earnings 
of such a plan but imposes tax on actual distributions from the plan. Paragraph 5 is 
designed, to avoid a mismatch of U.S. taxable income and foreign tax. credits attributa- 
ble to the Canadian tax on such distributions. Under the paragraph a, beneficiary of a 
Canadian registered retirement savings plan may elect to defer U.S. taxation with re- 
spect to any income accrued in the plan but not distributed by the plan, until such time 
asa distribution is made from the plan or any substitute plan. The election is to be 
made under rules established by the competent authority of the United States. The elec- 
tion is not available with respect to income ‘accrued in the plan which is reasonably 
attributable ‘to contributions ‘made to the ‘plan by the beneficiary while un was’ nota 
Canadian resident. 


6. For purposes of paragraph 3 of Article XXII (Consultation) of the 
General Agreement on Trade in Services; the Contracting States 
agree that: Ib? BS 


(a) a measure falls within the scope of the Convention only if: 


-@) the measure’ relates to.a tax to which Article XX V (Non- 
Discrimination) of the Convention applies; or 


(ii). the. measure. relates to a tax to which Article XXV (Non- 
Discrimination) of the Convention does not apply and: to 
which any other provision of the Convention applies, but 

_ only to the extent that the measure relates to. a matter dealt 
with in that other provision of -the Convention; and., 


(b) notwithstanding paragraph 3 of Article, XXII [eas Panes 
of the General Agreement on Trade in Services, any doubt as to 
the interpretation of subparagraph (a) will be resolved under par- 
agraph 3 of Article XX VI (Mutual Agreement Procedure) of the 
Convention or any other puedes Aoi to by both Con- 
tracting States. 


History: Para. 6 amended by 1995 Protocol, art. 17(2), generally effective with respect 
to taxable’ years begining on oriafter January 1, 1996 (see art. 21(2) under“‘Application 
of the 1995 Protocol” above). Para. 6 formerly read: 


6. Notwithstanding ,any other provision of the Convention, 


(a) where profits, income or gains derived by a'trust is to be treated /for the 
purposes of the:Convention as income of a resident of a Contracting State, 
and a.principal purpose-for.the establishment, acquisition or maintenance of 
the trust was to obtain a benefit under the Convention or the 1942 Conven- 
tion for persons who are not residents of that State, Articles VI (Income 
from Real Property) through XXIV (Elimination of Double Taxation) shall 
not apply in relation to the profits, income or ‘gains of the trust;-and 


(b) Articles VI (Income from Real Property) through XXIV (Elimination of 
Double Taxation) shall not apply to non-resident-owned investment corpora- 
tions as defined under section 133 of the Income Tax Act of Canada, or 
under any similar provision enacted by Canada after the’ date of signature of 
the Protocol: 


Para. 6 amended by 1983 Protocol, art. XIII, para. 5. 


Technical Explanation [1995 Protocol]: The Protocol adds to Article XXIX a 
new paragraph 6, which provides a coordination rule for the Convention and the Gen- 
eral Agreement on Trade in Services (“GATS”). Paragraph 6(a) provides that, for pur- 
poses of paragraph 3 of Article XXII (Consultation) of the GATS, a measure falls 
within the scope of the Convention only if the measure relates to a tax (1) to which 
Article XXV (Non-Discrimination) of the Convention applies, or'(2) to which Article 
XXV does not apply and to which any other provision of the Convention applies, but 
only to the extent that the measure relates to a matter dealt with in that other provision. 
Under paragraph 6(b), notwithstanding paragraph 3 of Article XXII of the GATS, any 
doubt as to the interpretation of subparagraph (a) will be resolved under paragraph 3 of 
Aftticle XX-VI (Mutual Agreement Procedure) of the Convention or any other procedure 
agreed to by both Contracting States. > 


GATS generally obliges its Members to provide national treatment and most-favored- 
nation treatment to services and service suppliers of other Members, A very broad ex- 
ception from the national treatment obligation applies to direct taxes. An) exception 
from the most-favored-nation obligation applies to a difference in treatment resulting 
from an international agreement on the avoidance of double taxation (a “tax agree- 
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ment”) or from provisions on the avoidance of double taxation in any other interna- 
tional agreement or arrangement by which the Member is bound. 


Article XXII(3) of GATS specifically, provides that there will be no access to GATS 
procedures to settle a national treatment dispute concerning a measure that falls within 
the scope of a tax agreement. This provision preserves the exclusive application of 
nondiscrimination obligations in the tax agreement and clarifies that the competent au- 
thority mechanism provided by. the tax agreement will apply, instead of GATS proce- 
dures, to resolve nondiscrimination disputes involving the taxation of services and ser- 
vice suppliers. 


In the event of a disagreement between Members as to whether a measure falls within 
the scope: of a tax agreement that existed at the time of theentry into force of the 
Agreement establishing the World Trade Organization, Article XXII(2), footnote.11, of 
GATS reserves the resolution of the dispute to the Contracting States under the tax 
agreement. In such a case, the issue of the scope of a tax agreement may be resolved 
under GATS procedures (rather than tax treaty procedures) only if both parties to the 
existing tax agreement consent. With respect to subsequent tax agreements, GATS pro- 
vides that either Member may bring the jurisdictional matter before the Council for 
Trade In Services, which will refer the matter to arbitration for.a decision that will be 
final and binding on the Members. 


Both Canada and the United ‘States agree: that a protocol toa convention ‘that is 
grandfathered under Article XXII(2), footnote 11, of GATS is also grandfathered. Nev- 
ertheless, since the Protocol extends the application of the Convention, and particularly 
the nondiscrimination article, to additional taxes (e.g., some non-income taxes imposed 
by Canada), the negotiators sought to remove any ambiguity and agreed to a provision 
that clarified the scope of the Convention and the relationship between the Convention 
and GATS. 


The purpose of new paragraph 6(a) of the Convention is to provide the agreement of 
the Contracting States as to the measures considered to fall within the scope of the 
Convention in applying Article XXII(3) of'GATS between the Contracting States. The 
purpose of new paragraph 6(b) is to reserve the resolution of the issue of the scope of 
the: Convention for purposes of Article XXII(3) of GATS to the competent authorities 
under the Convention rather than’ to settlement under GATS procedures. 


Technical Explanation [1984]: Paragraph 6 provides rules denying the benefits of 
the Convention in certain situations where both countries believed that granting bene- 
fits would be inappropriate. Paragraph 6(a) provides that Articles VI (Income from 
Real Property) through XXIV (Elimination of Double Taxation) shall not apply. to prof- 
its, income or gains derived by a trust which is treated as the income of a resident of a 
Contracting State (see paragraph 1 of Article IV (Residence)), if a principal purpose of 
the establishment, acquisition or maintenance of the trust was to obtain a benefit under 
the Convention or the 1942 Convention for persons who are not residents of that State. 
For, example, the provision could. be applied to a case where a non-resident of the 
United States created.a United States trust to derive dividend income from, Canada and 
a principal purpose of the establishment or maintenance of the trust was to obtain the 
reduced rate of Canadian tax under Article X (Dividends) for the non-resident. Para- 
graph 6(b) provides that Articles VI through XXIV shall not apply to Canadian non- 
resident owned investment companies, as defined in section 133 of the Income Tax Act, 
or) under a similar provision that is subsequently enacted. This provision operates to 
deny. the, benefits of the Convention to a Canadian non-resident owned investment 
company, and does, not.affect the grant of benefits to other persons. Thus, for example, 
adividend paid by such a;company to,a shareholder who is a U.S. resident is subject to 
the reduced rates of tax provided by Article X. The denial of the benefits. of Articles VI 
through XXIV in such cases applies notwithstanding any other provision of the Con- 
vention. A Canadian non-resident owned investment company may, however, be enti- 
tled to claim the benefits of the 1942 Convention for an additional one- year period, 
pursuant to paragraph 5 of Article XXX (Entry into Force). Where the provisions of 
this paragraph apply, the Contracting State in which the income arises may tax such 
income under its domestic law. 


7..The appropriate authority of a Contracting State may request 
consultations: with the appropriate authority of the other Contracting 
State to determine whether change to the Convention is appropriate 
to respond to changes in the law or policy of that other State. Where 
domestic legislation enacted by a Contracting State unilaterally 
removes or significantly limits any material benefit otherwise pro- 
vided by the Convention, the appropriate authorities shall promptly 
consult for the purpose of considering an appropriate change to the 
Convention. 

History: Para. 7 amended by 1995 Protocol, art. 17(2), generally effective with respect 


to taxable years begining on or after January 1, 1996 (see art. 21(2) under “Application 
of the 1995 Protocol” above). Para. 7 formerly read: 


7.'One-half of the total amount of benefits under the social security legislation in 
Canada paid in a taxable year to a resident of Canada who is a citizen of the 
United’ States shall be exempt from taxation in the United States. 


Para. 7 added by 1984 Protocol, art. II, para. 2. 
Definitions: “State” — Art. III:1(). 


Technical Explanation [1995 Protocol]: The Protocol also adds to Article XXIX a 
new paragraph 7, relating to certain changes in the law or treaty policy of either of the 
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Contracting States. Paragraph 7 provides, first, that in response to a change in the law 
or policy of either State, the appropriate authority of either State may request consulta- 
tions with its counterpart in the other State to determine whether a change in the Con- 
vention is appropriate. If a change in domestic legislation has unilaterally removed or 
significantly limited a material benefit provided by the Convention, the appropriate au- 
thorities are instructed by the paragraph to consult promptly to consider an appropriate 
amendment to the Convention. The “appropriate authorities” may be the Contracting 
States themselves or the competent authorities under the Convention. The consultations 
may be initiated by the authority of the Contracting State making the change in law or 
policy or by the authority of the other State. Any change in the Convention recom- 
mended as a result of this process can be implemented only through the negotiation, 
signature, ratification, and entry into force of a new protocol to the Convention. 


Technical Explanation [1984]: Paragraph 7 provides rules for the U.S. taxation of 
Canadian social security benefits paid to a resident of Canada who is a USS. citizen. 
These rules are described in the discussion of paragraph 5 of Article XVIII (Pensions 
and Annuities). 


Article XXIX-A — Limitation on Benefits 


1. For the purposes of the application of this Convention by a Con- 
tracting State, 


(a) a qualifying person shall be entitled to all of the benefits of 
this Convention; and 


(b) except as provided in paragraphs 3, 4 and 6, a person that is 
not a qualifying person shall not be entitled to any benefits of 
this Convention. 


History: Para. 1 amended by 2007 Protocol, art. 25 to substitute “a Contracting State” 
for “the United States” and (in para. (b)) “this Convention” for “the Convention”, ef- 
fective with respect to taxable years beginning after 2008, but in respect of taxes with- 
held at source, for amounts paid or credited on or after February 1, 2009 (see art. 27(2) 
under “Application of the 2007 Protocol” above). 


Definitions: “qualifying person” — Art. XXIX:2; “State” — Art. III:1(i). 


I.T. Technical News: 41 (Sth protocol to the Canada-US Tax Convention — limita- 
tion on benefits). 


Forms: NR301: Declaration of eligibility for benefits under a tax treaty for a non- 
resident taxpayer. 


Technical Explanation [2007 Protocol]: Article 25 of the Protocol replaces Arti- 
cle XXIX A (Limitation on Benefits) of the existing Convention, which was added to 
the Convention by the Protocol done on March 17, 1995. Article XXIX A addresses the 
problem of “treaty shopping” by residents of third States by requiring, in most cases, 
that the person seeking benefits not only be a U.S. resident or Canadian resident but 
also satisfy other tests. For example, a resident of a third State might establish an entity 
resident in Canada for the purpose of deriving income from the United States and 
claiming U.S. treaty benefits with respect to that income. Article XXIX A limits the 
benefits granted by the United States or Canada under the Convention to those persons 
whose residence in the other Contracting State is not considered to have been moti- 
vated by the existence of the Convention. As replaced by the Protocol, new Article 
XXIX A is reciprocal, and many of the changes to the former paragraphs of Article 
XXIX A are made to effectuate this reciprocal application. 


Absent Article XXIX A, an entity resident in one of the Contracting States would be 
entitled to benefits under the Convention, unless it were denied such benefits as a result 
of limitations under domestic law (e.g., business purpose, substance-over-form, step 
transaction, or conduit principles or other anti-avoidance rules) applicable to a particu- 
lar transaction or arrangement. As noted below in the explanation of paragraph 7, gen- 
eral anti-abuse provisions of this sort apply in conjunction with the Convention in both 
the United States and Canada. In the case of the United States, such anti-abuse provi- 
sions complement the explicit anti-treaty-shopping rules of Article XXIX A. While the 
anti-treaty-shopping rules determine whether a person has a sufficient nexus to Canada 
to be entitled to benefits under the Convention, the anti-abuse provisions under U.S. 
domestic law determine whether a particular transaction should be recast in accordance 
with the substance of the transaction. 


New paragraph | of Article XXIX A provides that, for the purposes of the application 
of the Convention, a “qualifying person” shall be entitled to all of the benefits of the 
Convention and, except as provided in paragraphs 3, 4, and 6, a person that is not a 
qualifying person shall not be entitled to any benefits of the Convention. 


Technical Explanation [1995 Protocol]: In general 


Article 18 of the Protocol adds a new Article XXIX A (Limitation on Benefits) to the 
Convention. Article XXIX A addresses the problem of “treaty shopping” by requiring, 
in most cases, that the person seeking U.S. treaty benefits not only be a Canadian resi- 
dent but also satisfy other tests. In a typical case of treaty shopping, a resident of a third 
State might establish an entity resident in Canada for the purpose of deriving income 
from the United States and claiming U.S. treaty benefits with respect to that income. 
Article XXIX A limits the benefits granted by the United States under the Convention 
to those persons whose residence in Canada is not considered to have been motivated 
by the existence of the Convention. Absent Article XXIX A, the entity would be enti- 
tled to U.S. benefits under the Convention as a resident of Canada, unless it were de- 
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nied benefits as a result of limitations (e.g., business purpose, substance-over-form, 
step transaction, or conduit principles or other anti-avoidance rules) applicable to a par- 
ticular transaction or arrangement. General anti-abuse provisions of this sort apply in 
conjunction with the Convention in both the United States and Canada. In the case of 
the United States, such anti-abuse provisions complement the explicit anti-treaty-shop- 
ping rules of Article XXIX A. While the anti-treaty-shopping rules determine whether 
a person has a sufficient nexus to Canada to be entitled to treaty benefits, general anti- 
abuse provisions determine whether a particular transaction should be recast in accor- 
dance with the substance of the transaction. 

The present Convention deals with treaty-shopping in a very limited manner, in para- 
graph 6 of Article XXIX, by denying benefits to Canadian residents that benefit from 
specified provisions of Canadian law. The Protocol removes that paragraph 6 from. Ar- 
ticle XXIX, because it is superseded by the more general provisions of Article XXIX 
A. 

The Article is not reciprocal, except for paragraph 7. Canada prefers to rely on general 
anti-avoidance rules to counter arrangements involving treaty-shopping through the 
United States. 

The structure of the Article is as follows: Paragraph 1 states that, in determining 
whether a resident of Canada is entitled to U.S. benefits under the Convention, a “qual- 
ifying person” is entitled to all of the benefits of the Convention, and other persons are 
not entitled to benefits, except where paragraphs 3, 4, or 6 provide otherwise. Para- 
graph 2 lists a number of characteristics, any one of which will make a Canadian resi- 
dent a qualifying person. These are essentially mechanical tests. Paragraph 3 provides 
an alternative rule, under which a Canadian resident that is not a qualifying person 
under paragraph 2 may claim U.S. benefits with respect to those items of U.S. source 
income that are connected with the active conduct of a trade or business in Canada. 
Paragraph 4 provides a limited “derivative benefits” test for entitlement to benefits with 
respect to U.S. source dividends, interest, and royalties beneficially owned by a resi- 
dent of Canada that is not a qualifying person. Paragraph 5 defines certain terms used 
in the Article. Paragraph 6 requires the U.S. competent authority to grant benefits to a 
resident of Canada that does not qualify for benefits under any other provision of the 
Article, where the competent authority determines, on the basis of all factors, that bene- 
fits should be granted. Paragraph 7 clarifies the application of general anti-abuse 
provisions. 


2. For the purposes of this Article, a qualifying person is a resident 
of a Contracting State that is: 


(a) a natural person; 


(b) a Contracting State or a political subdivision or local author- 
ity thereof, or any agency or instrumentality of any such State, 
subdivision or authority; 


(c) a company or trust whose principal class of shares or units 
(and any disproportionate class of shares or units) is primarily 
and regularly traded on one or more recognized stock 
exchanges; 


(d) a company, if five or fewer persons each of which is a com- 
pany or trust referred to in subparagraph (c) own directly or in- 
directly more than SO percent of the aggregate vote and value of 
the shares and more than 50 percent of the vote and value of 
each disproportionate class of shares (in neither case including 
debt substitute shares), provided that each company or trust in 
the chain of ownership is a qualifying person; 


(e) 
(i) a company, 50 percent or more of the aggregate vote and 
value of the shares of which and 50 percent or more of the 
vote and value of each disproportionate class of shares (in 
neither case including debt substitute shares) of which is not 
owned, directly or indirectly, by persons other than qualify- 
ing persons; or 


(ii) a trust, 50 percent or more of the beneficial interest in 
which and 50 percent or more of each disproportionate inter- 
est in which, is not owned, directly or indirectly, by persons 
other than qualifying persons; 


where the amount of the expenses deductible from gross income 
(as determined in the State of residence of the company or trust) 
that are paid or payable by the company or trust, as the case may 
be, for its preceding fiscal period (or, in the case of its first fiscal 
period, that period) directly or indirectly, to persons that are not 
qualifying persons is less than 50 percent of its gross income for 
that period; 


(f) an estate; 
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(g) a not-for-profit organization, provided that more than half of 
the beneficiaries, members or participants of the organization 
are qualifying persons; 


(h) a trust, company, organization or other arrangement de- 
scribed in paragraph 2 of Article XXI (Exempt Organizations) 
and established for the purpose of providing benefits primarily 
to individuals who are qualifying persons, or persons who were 
qualifying persons within the five preceding years; or 


(i) a trust, company, organization or other arrangement de- 
scribed in paragraph 3 of Article XXI (Exempt Organizations) 
provided that the beneficiaries of the trust, company, organiza- 
tion or other arrangement are described in subparagraph (g) or 
(h). 
History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“fntegral part of the Convention”, states; 


14. Limitation on Benefits 


The United States and Canada are part of the same regional free trade area and, 
as a result, the Convention reflects the fact that publicly traded companies resi- 
dent in one country may be traded on a stock exchange of the other country. 
Nevertheless, the Contracting States agree that in making future amendments to 
the Convention, they shall consult on possible modifications to subparagraph 
2(c) of Article XXIX A (Limitation on Benefits) of the Convention (including, 
modifications necessary to discourage corporate inversion transactions). 


Para. 2 amended by 2007 Protocol, art. 25, effective with respect to taxable years be- 
ginning after 2008, but in respect of taxes withheld at source, for amounts paid or 
credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). The para. formerly read: 


2. For the purposes of this Article, a ‘qualifying person” is a resident of Canada 
that is: 


(a) a natural person; 


(b) the Government of Canada or a political subdivision or local authority 
thereof, or any. agency or instrumentality of any such government, subdivi- 
sion or authority; 


(c) a company or trust in whose principal class of shares or units there: is 
substantial and regular trading on a recognized stock exchange; 


(d) a company more than 50 per cent of the vote and value of the shares 
(other than debt substitute shares) of which is owned, directly or indirectly, 
by five or fewer persons each of which is a company or trust referred to in 
subparagraph (c), provided that each company or trust in the chain of owner- 
ship.is a qualifying person or a resident or citizen of the United States; 


(e) 
(i) a company 50 per cent or more of the vote and value of the shares 
(other than debt substitute shares) of which is not owned, directly or 


indirectly, by persons other than qualifying persons or residents or citi- 
zens of the United States, or 


(ii) a trust 50 per cent or more of the beneficial interest in which is not 
owned, directly or indirectly, by persons other than qualifying persons 
or residents or citizens of the United States, 


where the amount of the expenses deductible from gross income that are 
paid or payable by the company or trust, as the case may be, for its preced- 
ing fiscal period (or, in the case of its first fiscal period, that period) to per- 
sons that are not qualifying persons or residents or citizens of the United 
States is less than 50 per cent of its gross income for that period; 


(f) an estate; 


(g) a not-for-profit organization, provided that more than half of the benefi- 
ciaries, members or participants of the organization are qualifying persons or 
residents or citizens of the United States; or 


(h) an organization described in paragraph 2 of Article XXI (Exempt Orga- 
nizations) and established for the purpose of providing benefits primarily to 
individuals who are qualifying persons, persons who were qualifying per- 
sons within the five preceding years, or residents or citizens of the United 
States. 


Definitions: “company” — Art. III:1(f); “debt substitute share” — Art. XXIX-A:S(a); 
“disproportionate class” — Art. XXIX-A:5(b); “disproportionate interest’ — Art. 
XXIX-A:5(c); “individual” —ITCIA 3, ITA 248(1); “not-for-profit organization” — 
Art. XXIX-A:5(d); “person” — Art. III:1(e), ITCIA 3, Interpretation Act 35(1); “prin- 
cipal class” — Art. XXIX-A:5(e); “recognized stock exchange” — Art. XXIX-A:5(f); 
“share”? —ITCIA 3, ITA 248(1); “State” — Art. IIL:1@); “trust? —ITCIA 3, ITA 
104(1), 248(1). 

|.T. Technical News: 41 (5th protocol to the Canada-US Tax Convention — limita- 
tion on benefits). 

Technical Explanation [2007 Protocol]: New paragraph 2 lists a number of 
characteristics any one of which will make a United States or Canadian resident a qual- 
ifying person, The “look-through” principles introduced by the Protocol (e.g. paragraph 
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6 of Article IV (Residence)) are to be applied in conjunction with Article XXIX A. 
Accordingly, the provisions of Article IV shall determine the person who derives an 
item of income, and the objective tests of Article XXIX A shall be applied to’ that 
person to determine whether benefits shall be granted. The rules are essentially 
mechanical tests and are discussed below. 


Individuals and governmental entities 


Under new paragraph 2, the first two categories of qualifying persons are (1) natural 
persons resident in the United States or Canada (as listed in subparagraph 2(a)), and (2) 
the Contracting States, political subdivisions or local authorities thereof, and any 
agency or instrumentality of such Government, political subdivision or local authority 
(as listed in subparagraph 2(b)). Persons falling into these two categories are unlikely 
to be used, as the beneficial owner of income, to derive benefits under the Convention 
on behalf of a third-country person. If such a person receives income as a nominee: on 
behalf of a third-country resident, benefits will be denied with respect to those items of 
income’ under the articles of the Convention that would otherwise grant the benefit, 
because of the requirements in those articles that the beneficial owner of the income be 
a resident of a Contracting State. 


Publicly traded entities 


Under new subparagraph 2(c), a company or trust resident in a Contracting State is a 
qualifying person if the company’s principal,class of shares, and any disproportionate 
class of shares, or the trust’s units, or disproportionate interest in a trust, are primarily 
and regularly traded on one or more recognized stock exchanges. The term “recognized 
stock exchange” is defined in subparagraph S(f) of the Article to mean, in the United 
States, the NASDAQ System and any stock exchange registered as a national securities 
exchange with the Securities and Exchange Commission, and, in Canada, any Canadian 
stock exchanges that are “prescribed stock exchanges” or “designated stock exchanges” 
under the Income Tax Act. These are, at the time of signature of the Protocol, the Mon- 
treal Stock Exchange, the Toronto Stock Exchange, and Tiers 1 and 2 of the TSX Ven- 
ture Exchange. Additional exchanges may be added to the list of recognized exchanges 
by exchange of notes between the Contracting States or by agreement between the 
competent authorities. 


If a company has only one class of shares, itjis only necessary to consider whether the 
shares of that class meet the relevant trading requirements. If the company has more 
than one,class of shares, it is necessary as an initial matter to determine which class or 
classes, constitute the “‘principal class of shares.” The-term “principal class of shares’ is 
defined in subparagraph 5(e) of the Article to mean the ordinary or.common, shares of 
the company representing the majority of the aggregate voting power and value of the 
company. If the company does not have a class of ordinary or common shares repre- 
senting the majority of the aggregate voting power and value of the company,,then the 
“principal class of shares” is that class or any combination of classes of shares that 
represents, inthe aggregate, a majority of the voting power and value of the company. 
Although in a particular case involving a,;company with several classes. of shares it is 
conceivable’ that more than one group of classes could be identified that account for 
more than 50% of the voting power and value of the shares of the company, it is only 
necessary for one such group to satisfy the requirements of this subparagraph in order 
for the company to be entitled to benefits. Benefits would not be denied to the company 
even if a second, non-qualifying, group of shares with more than half of the company’s 
voting power and value could be identified. 


A company whose principal class of shares is regularly traded on.a recognized stock 
exchange will nevertheless not qualify for benefits under subparagraph 2(c) if it has a 
disproportionate class of shares that is not regularly traded on a recognized stock ex- 
change. The term “disproportionate class of shares” is defined in subparagraph 5(b) of 
the Article. A company has a disproportionate class of shares if it has outstanding a 
class of shares which is subject to terms or other arrangements that entitle the holder to 
a larger portion of the company’s income, profit, or gain in the other Contracting State 
than that to which the holder would be entitled in the absence of such terms or arrange- 
ments, Thus, for example, a company has a disproportionate class of shares if it has 
outstanding a class of “tracking stock” that pays dividends based upon a formula that 
approximates the company’s return on its assets employed in the United States. Similar 
principles apply to determine whether or not there are disproportionate interests ima 
trust. 


The following example illustrates the application of subparagraph 5(b). 


Example. OCo is a corporation resident in Canada, OCo has two classes of shares: 
Common and Preferred. The Common shares are listed and regularly traded on a desig- 
nated stock exchange in Canada. The Preferred shares have no voting rights and are 
entitled to, receive dividends, equal in amount to interest payments that OCo receives 
from unrelated borrowers in the United, States. The Preferred shares are owned entirely 
by a single investor that is a resident of a country with which the United States does not 
have a tax treaty. The Common shares account for more than 50% of the value of OCo 
and for 100% of the voting power. Because the owner of the Preferred shares is entitled 
to receive payments corresponding to the U.S.-source interest income earned by OCo, 
the Preferred shares are a disproportionate class, of shares. Because the Preferred shares 
are not primarily and regularly traded on a recognized stock exchange, OCo will not 
qualify for benefits under subparagraph, 2(c). 


The term “regularly traded” is not defined in the Convention. In accordance with para- 
graph 2 of Article II (General Definitions) and paragraph 1 of the General Note, this 
term will be defined by’ reference to the domestic tax laws of the State from which 
benefits of the Convention are sought, generally the source State. In the case of the 
United States, this term is understood to have the meaning it has under Treas. Reg. 
section 1.884-5(d)(4)(i)(B), relating to the branch tax provisions of the Code, as may be 
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amended from time to time. Under these regulations, a class of shares is considered to 
be “regularly traded” if two requirements are met: trades in the class of shares are made 
in more than de minimis quantities on at least 60 days during the taxable year, and the 
aggregate number of shares in the class traded during the year is at least 10% of the 
average number of shares outstanding during the year. Sections 1.884-5(d)(4)()(A), (ii) 
and (iii) will not be taken into account for purposes of defining the term “regularly 
traded” under the Convention. 


The regularly-traded requirement can be met by trading on one or more recognized 
stock exchanges. Therefore, trading may be aggregated for purposes of this require- 
ment. Thus, a U.S. company could satisfy the regularly traded requirement through 
trading, in whole or in part, on a recognized stock exchange located in Canada. Author- 
ized but unissued shares are not considered for purposes of this test. 


The term “primarily traded” is not defined in the Convention. In accordance with para- 
graph 2 of Article II] (General Definitions) and paragraph 1 of the General Note, this 
term will have the meaning it has under the laws of the State concerning the taxes to 
which the Convention applies, generally the source State: In the case of the United 
States, this term is understood to have the meaning it has under Treas. Reg. section 
1.884-5(d)(3), as may be amended from time to time, relating to the branch tax provi- 
sions of the Code. Accordingly, stock of a corporation is “primarily traded” if the num- 
ber of shares in the company’s principal class of shares that are traded during the taxa- 
ble year on all recognized stock exchanges exceeds the number of shares in the 
company’s principal class of shares that are traded during that year on all other estab- 
lished securities markets. 


Subject to the adoption by Canada of other definitions, the U.S. interpretation of “regu- 
larly traded” and “primarily traded” will be considered to apply, with such modifica- 
tions as circumstances require, under the Convention for purposes of Canadian 
taxation. 


Subsidiaries: of publicly traded entities 


Certain companies owned by publicly traded corporations also may be qualifying per- 
sons. Under subparagraph 2(d), a company resident in the United States or Canada will 
be a qualifying person, even if not publicly traded, if more than 50% of the vote and 
value of its shares, and more than 50% of the vote and value of each disproportionate 
class of shares, is owned (directly or indirectly) by five or fewer persons that are quali- 
fying persons under subparagraph 2(c). In addition, each company in the chain of own- 
ership must be a qualifying person. Thus, for example, a company that is a resident of 
Canada, all the shares of which are owned by another company that is a resident of 
Canada, would qualify for benefits of the Convention if the principal class of shares 
(and any disproportionate classes of shares) of the parent company are regularly and 
primarily. traded on a recognized stock exchange. However, such a subsidiary would 
not qualify for benefits under subparagraph 2(d) if the publicly traded parent company 
were a resident of a third state, for example, and not a resident of the United States or 
Canada. Furthermore, if a parent company qualifying for benefits under subparagraph 
2(c) indirectly owned the bottom-tier company through a chain of subsidiaries, each 
subsidiary in the chain, as an intermediate owner, must be a qualifying person in order 
for the bottom-tier subsidiary to meet the test in subparagraph 2(d). 


Subparagraph 2(d) provides that a subsidiary can take into account ownership by as 
many as five companies, each of which qualifies for benefits under subparagraph 2(c) 
to determine if the subsidiary qualifies for benefits under subparagraph 2(d). For exam- 
ple, a Canadian company that is not publicly traded but that is owned, one-third each, 
by three companies, two of which are Canadian resident corporations whose principal 
classes of shares are primarily and regularly traded on a recognized stock exchange, 
will qualify under subparagraph 2(d). 


By applying the principles introduced by the Protocol (e.g. paragraph 6 of Article IV) 
in the context of this rule, one “looks through” entities in the chain of ownership that 
are viewed as fiscally transparent under the domestic laws of the State of residence 
(other than entities that are resident in the State of source). 


The 50-percent test under subparagraph 2(d) applies only to shares other than “debt 
substitute shares.” The term “debt substitute shares” is defined in subparagraph 5(a) to 
mean shares defined in paragraph (e) of the definition in the Canadian Income Tax Act 
of “term preferred shares” (see subsection 248(1) of the Income Tax Act), which relates 
to certain shares receiyed in debt-restructuring arrangements undertaken by reason of 
financial difficulty or insolvency. Subparagraph 5(a) also provides that the competent 
authorities may agree to treat other types of shares as debt substitute shares. 


Ownership/base erosion test 


Subparagraph 2(e) provides a two-part test under which certain other entities may be 
qualifying persons, based on ownership and lack of “base erosion.” A company resi- 
dent in the United States or Canada will satisfy the first of these'tests if 50% or more of 
the vote and value of its shares and 50% or more of the vote and value of each dispro- 
portionate class of shares, in both cases’ not including debt substitute shares, is not 
owned, directly or indirectly, by persons other than qualifying persons. Similarly, a 
trust resident in the United States or Canada will satisfy this first test if 50% or more of 
its beneficial interests, and 50% or more of each disproportionate interest, is not 
owned, directly or indirectly, by persons other than qualifying persons. The wording of 
these tests is intended to make clear that, for example, if a Canadian company is more 
than 50% owned, either directly or indirectly (including cumulative indirect ownership 
through a chain of entities), by a U.S. resident corporation that is, itself, wholly owned 
by a third-country resident other than a qualifying person, the Canadian company 
would not pass the ownership test. This is because more than 50% of its shares is 
owned indirectly by a person (the third-country resident) that is not a qualifying person. 


Canada—U.S. Tax Convention 


It is understood by the Contracting States that in determining whether a company satis- 
fies the ownership test described in subparagraph 2(e)(i), a company, 50% of more of 
the aggregate vote and value of the shares of which and 50% or more of the vote and 
value of each disproportionate class of shares (in neither case including debt substitute 
shares) of which is owned, directly or indirectly, by a company described in subpara- 
graph 2(c) will satisfy the ownership test of subparagraph 2(e)(i). In such case, no fur- 
ther analysis of the ownership of the company described in subparagraph 2(c) is re- 
quired. Similarly, in determining whether a trust satisfies the ownership test described 
in subparagraph 2(e)(ii), a trust, 50% or more of the beneficial interest in which and 
50% or more of each disproportionate interest in which, is Owned, directly or indi- 
rectly, by a trust described in subparagraph (2)(c) will satisfy the ownership test of 
subparagraph (2)(e)(ii), and no further analysis of the ownership of the trust described 
in subparagraph 2(c) is required. 


The second test of subparagraph 2(e) is the so-called “base erosion” test. A company or 
trust that passes the ownership test must also pass this test to be a qualifying person 
under this subparagraph. This test requires that the amount of expenses that are paid or 
payable by the entity in question, directly or indirectly, to persons that are not qualify- 
ing persons, and that are deductible from gross income (with both deductibility and 
gross income as determined under the tax laws of the State of residence of the company 
or trust), be less than 50% of the gross income of the company or trust. This test is 
applied for the fiscal period immediately preceding the period for which the qualifying 
person test is being applied. If it is the first fiscal period of the person, the test is ap- 
plied for the current period. 


The ownership/base erosion test recognizes that the benefits of the Convention can be 
enjoyed indirectly not only by equity holders of an entity, but also by that entity’s 
obligees, such as lenders, licensors, service providers, insurers and reinsurers, and 
others. For example, a third-country resident could license technology to a Canadian- 
owned Canadian corporation to be sub-licensed to a U.S. resident. The U.S.-source 
royalty income of the Canadian corporation would be exempt from U.S. withholding 
tax under Article XII (Royalties) of the Convention. While the Canadian corporation 
would be subject to Canadian corporation income tax, its taxable income could be re- 
duced to near zero as a result of the deductible royalties paid to the third-country resi- 
dent. If, under a convention between Canada and the third country, those royalties were 
either exempt from Canadian tax or subject to tax at a low rate, the U.S. treaty benefit 
with respect to the U.S.-source royalty income would have flowed to the third-country 
resident at little or no tax cost, with no reciprocal benefit to the United States from the 
third country. The ownership/base erosion test therefore requires both that qualifying 
persons substantially own the entity and that the entity’s tax base is not substantially 
eroded by payments (directly or indirectly) to nonqualifying persons. 


For purposes of this subparagraph 2(e) and other provisions of this Article, the term 
“shares” includes, in the case of a mutual insurance company, any certificate or con- 
tract entitling the holder to voting power in the corporation. This is consistent with the 
interpretation of similar limitation on benefits provisions in other U.S. treaties. In Can- 
ada, the principles that are reflected in subsection 256(8.1) of the Income Tax Act will 
be applied, in effect treating memberships, policies or other interests in a corporation 
incorporated without share capital as representing an appropriate number of shares. 


The look-through principles introduced by the Protocol (e.g. new paragraph 6 of Arti- 
cle IV) are to be taken into account when applying the ownership and base erosion 
provisions of Article XXIX A. Therefore, one “looks through” an entity that is viewed 
as fiscally transparent under the domestic laws of the residence State (other than enti- 
ties that are resident in the source State) when applying the ownership/base erosion 
test. Assume, for example, that USCo, a company incorporated in the United States, 
wishes to obtain treaty benefits by virtue of the ownership and base erosion rule. USCo 
is owned by USLLC, an entity that is treated as fiscally transparent in the United 
States. USLLC in turn is wholly owned in equal shares by 10 individuals who are 
residents of the United States. Because the United States views USLLC as fiscally 
transparent, the 10 U.S. individuals shall be regarded as the owners of USCo for pur- 
poses of the ownership test. Accordingly, USCo would satisfy the ownership require- 
ment of the ownership/base erosion test. However, if USLLC were instead owned in 
equal shares by four U.S. individuals and six individuals who are not residents of either 
the United States or Canada, USCo would not satisfy the ownership requirement. Simi- 
larly, for purposes of the base erosion test, deductible payments made to USLLC will 
be treated as made to USLLC’s owners. 


Other qualifying persons 


Under new subparagraph 2(f), an estate resident in the United States or Canada is a 
qualifying person entitled to the benefits of the Convention. 


New subparagraphs 2(g) and 2(h) specify the circumstances under which certain types 
of not-for-profit organizations will be qualifying persons. Subparagraph 2(g) provides 
that a’ not-for-profit organization that is resident in the United States or Canada is a 
qualifying person, and thus entitled to benefits, if more than half of the: beneficiaries, 
members, or participants in the organization are qualifying persons. The term “not- 
forprofit organization’ of a Contracting State is defined in subparagraph 5(d). of the 
Article to mean an entity created or established in that State that is generally exempt 
from income taxation in that State by reason of its not-for-profit status. The term in- 
cludes charities, private foundations, trade unions, trade associations, and similar 
organizations. 


New subparagraph 2(h) specifies that certain trusts, companies, organizations, or other 
arrangements described in paragraph 2° of Article XXI (Exempt Organizations) -are 
qualifying persons. To be a qualifying person, the trust, company, organization or other 
arrangement must be established for the purpose of providing pension, retirement, or 
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employee benefits primarily to individuals who are (or were, within any of the five 
preceding years) qualifying persons. A trust, company, organization, or other arrange- 
ment will be considered to be established for the purpose of providing benefits prima- 
rily to such persons if more than 50% of its beneficiaries, members, or participants are 
such. persons. Thus, for example, a Canadian Registered Retirement Savings Plan 
(“RRSP”) of a former resident of Canada who is working temporarily outside of Can- 
ada would continue to be a qualifying person during the period of the individual’s ab- 
sence from Canada or for five years, whichever is shorter. A Canadian pension fund 
established to provide benefits to persons employed by a company would be a qualify- 
ing person only if most of the beneficiaries of the fund are (or were within the five 
preceding years) individual residents of Canada or residents or citizens of the United 
States. 


New subparagraph 2(i) specifies that certain trusts, companies, organizations, or other 
arrangements described in) paragraph 3 of Article XXI (Exempt Organizations) are 
qualifying persons. To be a qualifying person, the beneficiaries of a trust, company, 
organization or other arrangement must be described in subparagraph 2(g) or 2(h). 


The provisions of paragraph 2 are self-executing, unlike the provisions of paragraph 6, 
discussed below. The tax authorities may, of course, on review, determine that the tax- 
payer has improperly interpreted the paragraph and is not entitled to the benefits 
claimed. if 


Technical Explanation [1995 Protocol]: Individuals and governmental entities 


Under paragraph 2, the first two. categories of qualifying persons are (1) individual 
residents of Canada, and (2) the Government of Canada, a political subdivision or local 
authority thereof, or an agency or instrumentality of that Government, political subdivi- 
sion, or local authority. It is considered unlikely that persons falling into these two 
categories can be used, as the beneficial owner of income, to derive treaty benefits on 
behalf of a third-country person. If a person is receiving income as a nominee on behalf 
of a third-country resident, benefits will be denied with respect to those items of in- 
come under the articles of the Convention that grant the benefit, because of the require- 
ments in those articles that the beneficial owner of the income be a resident of a Con: 
tracting: State. 


Publicly traded entities 


Under subparagraph (c) of paragraph 2, a Canadian resident company or trust is a qual- 
ifying person if there is substantial and regular trading in the company’s principal class 
of shares, or in the trust’s units, on a recognized stock exchange. The term “recognized 
stock exchange” is defined in paragraph 5(a) of the Article to méan, in the United 
States, the NASDAQ System and any stock exchange registered as a national securities 
exchange with the Securities and Exchange Commission, and, in Canada, any Canadian 
stock exchanges that are “prescribed stock exchanges” under the Income Tax Act. 
These are, at the time of signature of the Protocol, the Alberta, Montreal, Toronto, 
Vancouver, and Winnipeg Stock Exchanges. Additional exchanges may be added to the 
list of recognized exchanges by exchange of notes between the Contracting States or by 
agreement between the competent authorities. 


Certain companies owned by publicly traded corporations also may be qualifying per- 
sons. Under subparagraph (d) of paragraph 2, a Canadian resident company will be a 
qualifying person, even if not publicly traded, if more than 50% of the vote and value 
of its shares is owned (directly or indirectly) by five or fewer persons that would be 
qualifying persons under subparagraph (c). In addition, each company in the chain of 
ownership must be a qualifying person or a U.S. citizen or resident. Thus, for example, 
a Canadian company that is not publicly traded but that is owned, one-third each, by 
three companies, two of which are Canadian resident corporations whose: principal 
classes of shares are substantially and regularly traded on a recognized stock exchange, 
will qualify under subparagraph (d). 


The 50-percent test under subparagraph (d) applies only to shares other than “debt sub- 
stitute shares.” The term “debt substitute shares” is defined in paragraph 5 to mean 
shares defined in paragraph (e) of the definition in the Canadian Income Tax Act of 
“term preferred shares” (see section 248(1) of the Income Tax Act), which relates to 
certain shares received in debt-restructuring arrangements undertaken by reason of fi- 
nancial difficulty or insolvency. Paragraph 5 also provides that the competent authori- 
ties may agree to treat other types of shares as debt substitute shares. 


Ownership/base erosion. test 


Subparagraph (e) of paragraph 2 provides a two-part test under which certain other 
entities may be qualifying persons, based on ownership and “base erosion.”’ Under the 
first of these tests, benefits will be granted to a Canadian resident company if 50% or 
more of the vote and value of its shares (other than debt substitute shares), or to a 
Canadian resident trust if 50% or more of its beneficial interest, is not owned, directly, 
or indirectly, by persons other than qualifying persons or U.S. residents or citizens. The 
wording of these tests is intended, to make clear that, for example, if a Canadian com- 
pany is more than 50% owned by a U.S. resident corporation that is, itself, wholly 
owned by a third-country resident other than a U.S. citizen, the Canadian company 
would not pass the ownership test. This is because more than 50% of its shares is 
owned indirectly by a person (the third-country resident) that is not a qualifying person 
or a citizen or resident of the United States. 


For purposes of this subparagraph (e) and other provisions of this Article, the term 
“shares” includes, in the case of a mutual insurance company, any certificate or con- 
tract entitling the holder to voting power in the corporation, This is consistent with the 
interpretation of similar limitation on benefits provisions in other U.S. treaties. 


The second test of subparagraph (e) is the so-called “base erosion” test. A Canadian 
company or trust that passes the ownership test must also pass this test to be 'a qualify- 
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ing person. This test requires that the amount of expenses that are paid or payable by 
the Canadian entity in question to persons that are not qualifying persons or U.S. citi- 
zens or residents, and that are deductible from gross income, be less than 50% of the 
gross income.of the company or trust. This test is applied for the fiscal period immedi- 
ately preceding the period for which the qualifying person test is being applied. If it is 
the first fiscal period of the person, the test is applied for the current period. 


The ownership/base erosion test recognizes that the benefits of the Convention can be 
enjoyed indirectly not only by equity holders of an entity, but also by that entity’s 
obligees, such as lenders, licensors, service providers, insurers and reinsurers, and 
others. For example, a third-country resident could license technology to a Canadian- 
owned Canadian corporation to be sub-licensed to a U.S. resident. The U.S. source 
royalty income of the Canadian corporation would be exempt from U.S. withholding 
tax under Article XII (Royalties) of the Convention (as amended by the Protocol). 
While the Canadian corporation would be subject to Canadian corporation income tax, 
its taxable income could be reduced to near zero as a result of the deductible royalties 
paid to the third-country resident. If, under a Convention between Canada and the third 
country, those royalties were either exempt from Canadian tax or subject to tax at a low 
rate, the U.S. treaty benefit with respect to the U.S. source royalty income would have 
flowed to the third-country resident at little or no tax cost, with no reciprocal benefit to 
the United States from the third country. The ownership/base erosion test therefore re- 
quires both that qualifying persons or U.S. residents or citizens substantially own the 
entity and that the entity’s deductible payments be: made in substantial part to such 
persons. 


Other qualifying persons 


Under subparagraph (f) of paragraph 2, a Canadian resident estate is a qualifying per- 
son, entitled to the benefits of the Convention with respect to its U.S. source income. 


Subparagraphs (g) and (h) specify the circumstances under which certain types of not- 
for-profit organizations will be qualifying persons. Subparagraph (g) of paragraph 2 
provides that a not-for-profit organization that is a resident of Canada is a qualifying 
person, and thus entitled to U.S. benefits, if more than half of the beneficiaries, mem- 
bers, or participants in the organization are qualifying persons or citizens or residents 
of the United States. The term “not-for-profit organization” of a Contracting State is 
defined in subparagraph (b) of paragraph 5 of the Article to mean an entity created or 
established in that State that is generally exempt from income taxation in that State by 
reason of its not-for-profit status. The term includes charities, private foundations, trade 
unions, trade associations, and similar organizations. 


Subparagraph (h) of paragraph 2 specifies that certain organizations described in para- 
graph 2 of Article XXI (Exempt Organizations), as amended by Article 10 of the Proto- 
col, are qualifying persons. To be a qualifying person, such an organization must be 
established primarily for the purpose of providing pension, retirement, or employee 
benefits to individual residents of Canada who are (or were, within any of the five 
preceding years) qualifying persons, or to citizens or residents of the United States. An 
organization will be considered to be established “primarily” for this purpose if more 
than 50% of its beneficiaries, members, or participants are such persons. Thus, for ex- 
ample, a Canadian Registered Retirement Savings Plan (“RRSP”) of a former resident 
of Canada who is working temporarily outside of Canada would continue to be a quali- 
fying person during the period of the individual’s absence from Canada or for five 
years, whichever is shorter. A Canadian pension fund established to provide benefits to 
persons employed by a company would be a qualifying person only if most of the 
beneficiaries of the fund are (or were within the five preceding years) individual re- 
sidents of Canada or residents or citizens of the United States. 


The provisions of paragraph 2 are self-executing, unlike the provisions of paragraph 6, 
discussed below. The tax authorities may, of course, on review, determine that the tax- 
payer has improperly interpreted the paragraph and is not entitled to the benefits 
claimed. 


3. Where a person is a resident of a Contracting State and is not a 
qualifying person, and that person, or a person related thereto, is 
engaged in the active conduct of a trade or business in that State 
(other than the business of making or managing investments, unless 
those activities are carried on with customers in the ordinary course 
of business by a bank, an insurance company, a registered securities 
dealer or a deposit-taking financial institution), the benefits of this 
Convention shall apply to that resident person with respect to in- 
come derived from the other Contracting State in connection with 
or incidental to that trade or business (including any such income 
derived directly or indirectly by that resident person through one or 
more other persons that are residents of that other State), but only if 
that trade or business is substantial in relation to the activity carried 
on in that other State giving rise to the income in respect of which 
benefits provided under this Convention by that other State are 
claimed. 


History: Para. 3 amended by 2007 Protocol, art. 25, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
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or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). The para. formerly read: 


3. Where a person that is a resident of Canada and is not a qualifying person of 
Canada, or a person related thereto, is engaged in the active conduct of a trade or 
business in Canada (other than the business of making or managing investments, 
unless those activities are carried on with customers in the ordinary course of 
business by a bank, an insurance company, a registered securities dealer or a 
deposit-taking financial institution), the benefits of the Convention shall apply to 
that resident person with respect to income derived from the United States in 
connection with or incidental to that trade or business, including any such in- 
come derived directly or indirectly by that resident person through one or more 
other persons that are residents of the United States. Income shall be deemed to 
be derived from the United States in connection with the active conduct of a 
trade or business in Canada only if that trade or business is substantial in relation 
to the activity carried on in the United States giving rise to the income in respect 
of which benefits provided under the Convention by the United States are 
claimed. 


Definitions: “bank”, “business” —ITCIA 3, ITA 248(1); “person” — Art. III:1(e), 
ITCIA 3, Interpretation Act 35(1); “qualifying person” — Art. XXIX:2; “registered se- 
curities dealer” — ITCIA 3, ITA 248(1); “resident” — Art. IV; “State” — Art. III:1(i). 


I.T. Technical News: 41 (Sth protocol to the Canada-US Tax Convention — limita- 
tion on benefits). 


Technical Explanation [2007 Protocol]: Paragraph 3 provides an alternative rule, 
under which a United States or Canadian resident that is not a qualifying person under 
paragraph 2 may claim benefits with respect to those items of income that are con- 
nected with the active conduct of a trade or business in its State of residence. 


This is the so-called “active trade or business” test. Unlike the tests of paragraph 2, the 
active trade or business test looks not solely at the characteristics of the person deriving 
the income, but also at the nature of the person’s activity and the connection between 
the income and that activity. Under the active trade or business test, a resident of a 
Contracting State deriving an item of income from the other Contracting State is enti- 
tled to benefits with respect to that income if that person (or a person related to that 
person under the principles of Code section 482, or in the case of Canada, section 251 
of the Income Tax Act) is engaged in an active trade or business in the State where it is 
resident, the income in question is derived in connection with, or is incidental to, that 
trade or business, and the size of the active trade or business in the residence State is 
substantial relative to the activity in the other State that gives rise to the income for 
which benefits are sought. Further details on the application of the substantiality re- 
quirement are provided below. 


Income that is derived in connection with, or is incidental to, the business of making or 
managing investments will not qualify for benefits under this provision, unless those 
investment activities are carried on with customers in the ordinary course of the busi- 
ness of a bank, insurance company, registered securities dealer, or deposit-taking finan- 
cial institution. 


Income is considered derived “in connection” with an active trade or business if, for 
example, the income-generating activity in the State is “upstream,” “downstream,” or 
parallel to that conducted in the other Contracting State. Thus, for example, if the U.S. 
activity of a Canadian resident company consisted of selling the output of a Canadian 
manufacturer or providing inputs to the manufacturing process, or of manufacturing or 
selling in the United States the same sorts of products that were being sold by the 
Canadian trade or business in Canada, the income generated by that activity would be 
treated as earned in connection with the Canadian trade or business. Income is consid- 
ered “incidental” to a trade or business if, for example, it arises from the short-term 
investment of working capital of the resident in securities issued by persons in the State 
of source. 


An item of income may be considered to be earned in connection with or to be inciden- 
tal to an active trade or business in the United States or Canada even though the resi- 
dent claiming the benefits derives the income directly or indirectly through one or more 
other persons that are residents of the other Contracting State. Thus, for example, a 
Canadian resident could claim benefits with respect to an item of income earned by a 
U.S. operating subsidiary but derived by the Canadian resident indirectly through a 
wholly-owned U.S. holding company interposed between it and the operating subsidi- 
ary. This language would also permit a resident to derive income from the other Con- 
tracting State through one or more residents of that other State that it does not wholly 
own. For example, a Canadian partnership in which three unrelated Canadian compa- 
nies each hold a one-third interest could form a wholly-owned U.S. holding company 
with a U.S. operating subsidiary. The “directly or indirectly” language would allow 
otherwise unavailable treaty benefits to be claimed with respect to income derived by 
the three Canadian partners through the U.S. holding company, even if the partners 
were not considered to be related to the U.S. holding company under the principles of 
Code section 482. 


As described above, income that is derived in connection with, or is incidental to, an 
active trade or business in a Contracting State, must pass the substantiality requirement 
to qualify for benefits under the Convention. The trade or business must be substantial 
in relation to the activity in the other Contracting State that gave rise to the income in 
respect of which benefits under the Convention are being claimed. To be considered 
substantial, it is not necessary that the trade or business be as large as the income- 
generating activity. The trade or business cannot, however, in terms of income, assets, 
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or other similar measures, represent only a very small percentage of the size of the 
activity in the other State. 


The substantiality requirement is intended to prevent treaty shopping. For example, a 
third-country resident may want to acquire a U.S. company that manufactures televi- 
sion sets for worldwide markets; however, since its country of residence has no tax 
treaty with the United States, any dividends generated by the investment would be sub- 
ject to a U.S. withholding tax of 30%. Absent a substantiality test, the investor could 
establish a Canadian corporation that would operate a small outlet in Canada to sell a 
few of the television sets manufactured by the U.S. company and earn a very small 
amount of income. That Canadian corporation could then acquire the U.S. manufac- 
turer with capital provided by the third-country resident and produce a very large num- 
ber of sets for sale in several countries, generating a much larger amount of income. It 
might attempt to argue that the U.S.-source income is generated from business activi- 
ties in the United States related to the television sales activity of the Canadian parent 
and that the dividend income should be subject to U.S. tax at the 5% rate provided by 
Article X (Dividends) of the Convention. However, the substantiality test would not be 
met in this example, so the dividends would remain subject to withholding in the 
United States at a rate of 30%. 


It is expected that if a person qualifies for benefits under one of the tests of paragraph 
2, no inquiry will be made into qualification for benefits under paragraph 3. Upon satis- 
faction of any of the tests of paragraph 2, any income derived by. the beneficial_owner 
from the other Contracting State is entitled to treaty benefits. Under paragraph 3, how- 
ever, the test is applied separately to each item of income. 


Technical Explanation [1995 Protocol]: Active trade or business test 


Paragraph 3 provides an eligibility test for benefits for residents of Canada that are not 
qualifying persons under paragraph 2. This is the so-called “active trade or business” 
test. Unlike the tests of paragraph 2, the active trade or business test looks not solely at 
the characteristics of the person deriving the income, but also at the nature of the activ- 
ity engaged in by that person and the connection between the income and that activity. 
Under the active trade or business test, a resident of Canada deriving an item of income 
from the United States is entitled to benefits with respect to that income if that person 
(or a person related to that person under the principles of Internal Revenue Code sec- 
tion 482) is engaged in an active trade or business in Canada and the income in ques- 
tion is derived in connection with, or is incidental to, that trade or business. 


Income that is derived in connection with, or is incidental to, the business of making or 
managing investments will not qualify for benefits under this provision, unless those 
investment activities are carried on with customers in the ordinary course of the busi- 
ness of a bank, insurance company, registered securities dealer, or deposit-taking finan- 
cial institution. 


Income is considered derived “in connection” with an active trade or business in the 
United States if, for example, the income-generating activity in the United States is 
“upstream,” “downstream,” or parallel to that conducted in Canada. Thus, if the U.S. 
activity consisted of selling the output of a Canadian manufacturer or providing inputs 
to the manufacturing process, or of manufacturing or selling in the United States the 
same sorts of products that were being sold by the Canadian trade or business in Can- 
ada, the income generated by that activity would be treated as earned in connection 
with the Canadian trade or business. Income is considered “incidental” to the Canadian 
trade or business if, for example, it arises from the short-term investment of working 
capital of the Canadian resident in U.S. securities. 


An item of income will be considered to be earned in connection with or to be inciden- 
tal to an active trade or business in Canada if the income is derived by the resident of 
Canada claiming the benefits directly or indirectly through one or more other persons 
that are residents of the United States. Thus, for example, a Canadian resident could 
claim benefits with respect to an item of income earned by a U.S. operating subsidiary 
but derived by the Canadian resident indirectly through a wholly-owned U.S. holding 
company interposed between it and the operating subsidiary. This language would also 
permit a Canadian resident to derive income from the United States through one or 
more U.S, residents that it does not wholly own. For example, a Canadian partnership 
in which three unrelated Canadian companies each hold a one-third interest could form 
a wholly-owned U.S. holding company with a U.S. operating subsidiary. The “directly 
or indirectly” language would allow otherwise available treaty benefits to be claimed 
with respect to income derived by the three Canadian partners through the U.S. holding 
company, even if the partners were not considered to be related to the U.S: holding 
company under the principles of Internal Revenue Code section 482. 


Income that is derived in connection with, or is incidental to, an active trade or business 
in Canada, must pass an additional test to qualify for U.S. treaty benefits. The trade or 
business in Canada must be substantial in relation to the activity in the United States 
that gave rise to the income in respect of which treaty benefits are being claimed. To be 
considered substantial, it is not necessary that the Canadian trade or business be as 
large as the U.S. income-generating activity. The Canadian trade or business cannot, 
however, in terms of income, assets, or other similar measures, represent only a very 
small percentage of the size of the U.S. activity. 


The substantiality requirement is intended to prevent treaty-shopping. For example, a 
third-country resident may want to acquire a U.S. company that manufactures televi- 
sion sets for worldwide markets; however, since its country of residence has no tax 
treaty with the United States, any dividends generated by the investment would be sub- 
ject to a U.S. withholding tax of 30%. Absent a substantiality test, the investor could 
establish a Canadian corporation that would operate a small outlet in Canada to sell a 
few of the television sets manufactured by the U.S. company and earn.a very small 
amount of income. That Canadian corporation could then acquire the U.S. manufac- 
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turer with capital provided by the third-country resident and produce a very large num- 
ber of sets for sale in several countries, generating a much larger amount of income. It 
might attempt to argue that the U.S. source income is generated from business activities 
in the United States related to the television sales activity of the Canadian parent and 
that the dividend income should be subject to U.S. tax at the 5% rate provided by 
Article X of the Convention, as amended by the Protocol. However, the substantiality 
test would not be met in this example, so the dividends would remain subject to with- 
holding in the United States at a rate of 30%. 

In general, it is expected that if a person qualifies for benefits under one of the tests of 
paragraph 2, no inquiry will be made into qualification for benefits under paragraph 3. 
Upon satisfaction of any of the tests of paragraph 2, any income derived by the benefi- 
cial owner from the other Contracting State is entitled to treaty benefits. Under para- 
graph 3, however, the test is applied separately to each item of income. 


4. A company that is a resident of a Contracting State shall also be 
entitled to the benefits of Articles X (Dividends), XI (Interest) and 
XII (Royalties) if: 


(a) its shares that represent more than 90 percent of the aggre- 
gate vote and value of all of its shares and at least 50 percent of 
the vote and value of any disproportionate class of shares (in 
neither case including debt substitute shares) are owned, directly 
or indirectly, by persons each of whom is a qualifying person or 
a person who: 


(i) is a resident’ of a country with which the other Contracting 
State has a comprehensive income tax convention and is enti- 
tled to all of the benefits provided by that other State under 
that convention; —— 


(ii) would qualify for benefits under paragraphs 2 or 3 if that 
person were a resident of the first-mentioned State (and, for 
the purposes of paragraph 3, if the business it carried on in 
the country of which it is a resident, were carried on by it in 
the first-mentioned State); and 


(iii) would be entitled to a rate of tax in the other Contracting 
State under the convention between that person’s country of 
residence and that other State, in respect of the particular 
class of income for which benefits are being claimed under 
this Convention, that is at least as low as the rate applicable 
under this Convention; and 


(b) the amount of the expenses deductible from gross income (as 
determined in the company’s State of residence) that are paid or 
payable by the company for its preceding fiscal period (or, in the 
case of its first fiscal period, that period) directly or indirectly to 
persons that are not qualifying persons is less than 50 percent of 
the company’s gross income for that period. 


History: Para. 4 amended by 2007 Protocol, art. 25, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art.'27(2) under “Application ‘of the 2007 
Protocol” above). The para. formerly read: 


4. A company that is a resident of Canada shall also be entitled to the benefits of 
Articles X (Dividends), XI (Interest) and XII (Royalties) if 


(a) its shares that represent more than 90 per cent of the aggregate vote and 
value represented by all of its shares (other than debt substitute shares) are 
owned, directly or indirectly, by persons each of whom is a qualifying per- 
son, a resident or citizen of the United States or a person’ who 


(i) is a resident of a country with which the United States has a compre- 
hensive income tax convention and is entitled to all of the benefits pro- 
vided by the United States under that convention; 


(ii) would qualify for benefits'under paragraphs 2 or 3 if that person 
were a resident of Canada (and, for the purposes of paragraph 3, if the 
business it carried on in'the country of which it is a resident were carried 
on by it in Canada); and 


(iii) would be entitled to a rate of United States tax under the convention 
between that person’s country of residence and the United States, in re- 
spect of the particular class of income for which benefits are being 
claimed under this Convention, that is at least as low as the rate applica- 
ble under this Convention; and 


(b) the amount of the expenses deductible from gross income that are paid or 
payable by the company for its preceding fiscal period (or, in the case of its 
first fiscal period, that period) to persons that are not qualifying persons or 
residents or citizens of the United States is less than 50 per cent of the gross 
income of the company for that period. 


Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. I:1(); “debt 
substitute share” — Art. XXIX-A:5(a);, “disproportionate class” — Art. XXIX-A:5(b); 
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“fiscal period” —ITCIA 3, ITA 249.1; “person”? — Art. Hl:1(e), ITCIA 3, Interpreta- 
tion Act 35(1); “qualifying person” — Art. XXIX:2; “resident”? — Art. IV; “share” — 
ITCIA 3, ITA 248(1); “State” — Art. TIT:1(i). 


Technical Explanation [2007 Protocol]: Paragraph 4 provides a limited “deriva- 
tive benefits” test that entitles a company that is a resident of the United States or 
Canada to the benefits of Articles X (Dividends), XI (Interest), and XII (Royalties), 
even if the company is not a qualifying person and does not satisfy the active trade or 
business test of paragraph 3. In general, a derivative benefits test entitles the resident of 
a Contracting State to treaty benefits if the owner of the resident would “have been 
entitled to the same benefit had the income in.question been earned directly by that 
owner. To qualify under this paragraph, the company must satisfy both the ownership 
test in subparagraph 4(a) and the base erosion test of subparagraph 4(b). 


Under subparagraph 4(a), the derivative benefits ownership test requires that the com- 
pany’s shares representing more than 90% of the aggregate vote and value of all of the 
shares of the company, and at least 50% of the vote and value of any disproportionate 
class of shares, in neither case including debt substitute shares, be owned directly or 
indirectly by persons each of whom is either (i) a qualifying person or (ii) another 
person that satisfies each of three tests.. The three tests of subparagraph 4(a) that must 
be satisfied by these other persons are as follows: 


First, the other person must be a resident of a third State with which the Contracting 
State that is granting benefits has a comprehensive, income. tax. convention. The other 
person must be entitled to all of the benefits under that convention. Thus, if the person 
fails to satisfy the limitation on benefits tests, if any, of that convention, no benefits 
would be granted under this paragraph. Qualification for benefits under an ‘active trade 
or business. test does not suffice for these purposes, because that test grants benefits 
only for certain items of income, not for all purposes of the convention. 


Second, the other person must be a person that would qualify for benefits with respect 
to the item of income for which benefits are sought. under one or more of the tests of 
paragraph 2 or 3 of Article XXIX A, if the person were a resident of the Contracting 
State that is not providing benefits for the item of income and, for purposes of para- 
graph 3, the business were carried on in that State. For example, a person resident in a 
third country. would be deemed to be a:person that,would qualify under the publicly- 
traded test of paragraph 2 of Article XXIX A if the principal class of its shares were 
primarily and regularly traded on a stock exchange recognized either under the Con- 
vention between the United States and Canada or under the'treaty between the Con- 
tracting State granting benefits and the third country. Similarly, a company resident in a 
third country would be deemed to satisfy the ownership/base erosion test of paragraph 
2 under this hypothetical analysis if, for example, it were wholly owned by an indivi- 
dual resident in that third country and the company’s tax base were not substantially 
eroded by payments (directly or indirectly) to nonqualifying persons. 


The third requirement is that the rate of tax on the item of income in respect of which 
benefits are sought must be at least as low under the convention between the person’s 
country of residence and' the Contracting State granting benefits as it is under the 
Convention. 


Subparagraph 4(b) sets forth the base erosion test. This test requires that the amount of 
expenses that are paid or payable by the company in question, directly or indirectly, to 
persons that are not qualifying persons under the Convention, and that are deductible 
from gross income (with both deductibility and gross income as determined under the 
tax laws of the State of residence of the company), be less than 50% of the gross in- 
come of the company. This test is applied for the fiscal period immediately preceding 
the period for which the test is being applied. If it is the first fiscal period of the person, 
the test is applied for the current period. This testis qualitatively the same as the base 
erosion test of subparagraph 2(e). 


Technical Explanation [1995 Protocol]: Derivative benefits test 


Paragraph 4 of Article XXIX A contains a so-called “derivative benefits” rule not gen- 
erally found in U.S. treaties. This rule was included in the Protocol because of the 
special economic relationship between the United States and Canada and the close co- 
ordination between the tax administrations of the two countries. 


Under the derivative benefits rule, a Canadian resident company may receive the bene- 
fits of Articles X (Dividends), XI (Interest), and XII (Royalties); even if the company is 
not a qualifying person and does not satisfy the active trade or business test. of para- 
graph 3. To qualify under this paragraph, the Canadian company must satisfy both (i) 
the base erosion test under subparagraph (e) of paragraph 2, and (ii) an ownership test. 


The derivative benefits ownership test requires that shares (other than debt substitute 
shares) representing more than 90%‘of the vote and value of the Canadian company be 
owned directly or indirectly by either (i) qualifying persons or U.S. citizens or re- 
sidents, or (ii) other persons that satisfy each of three tests. The three tests that must. be 
satisfied by these other persons are as follows: 


First, the person must be a resident of a third State with which the United States ‘has ‘a 
comprehensive income tax convention and be entitled to all of the benefits under that 
convention. Thus, if the person fails to satisfy the limitation on benefits tests, if any, of 
that convention, no benefits would be granted under this paragraph. Qualification for 
benefits under an active trade or business test does not suffice for these purposes, be- 
cause that test grants benefits only for certain items of income, not for all purposes of 
the convention. 


Second, the person must be a person that would qualify for benefits with respect to the 
item of income for which benefits are sought under one or more of the tests of para- 
graph 2 or 3 of this Convention, if the person were a resident of Canada and, for pur- 
poses of paragraph 3, the business were carried on in Canada. For example, a person 
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resident in a third country would be deemed to be a person that would qualify under the 
publicly-traded test of paragraph 2 of this Convention if the principal class of its shares 
were substantially and regularly traded on a stock exchange recognized either under the 
treaty between the United States and Canada or under the treaty between the United 
States and the third country. Similarly, a company resident in a third country would be 
deemed to satisfy the ownership/base erosion test of paragraph 2 under this hypotheti- 
cal analysis if, for example, it were wholly owned by an individual resident in that third 
country and most of its deductible payments were made to individual residents of that 
country (i.e., it satisfied base erosion), 


The third requirement is that the rate of U.S. withholding tax on the item of income in 
respect of which benefits are sought must be at least as low under the convention be- 
tween the person’s country of residence and the United States as under this 
Convention. 


5. For the purposes of this Article; 
(a) the term “debt substitute share” means: 


(i) a share described in paragraph (e) of the definition “term 
preferred share” in the Income Tax Act, as it may be 
amended from time to time without changing the general 
principle thereof; and 


(ii) such other type of share as may be agreed upon by the 
competent authorities of the Contracting States. 


(b) the term “disproportionate class of shares” means any 
class of shares of a company resident in one of the Contracting 
States that entitles the shareholder to disproportionately higher 
participation, through dividends, redemption payments or other- 
wise, in the earnings generated in the other State by particular 
assets or activities of the company; 


(c) the term “disproportionate interest in a trust” means any 
interest in a trust resident in one of the Contracting States that 
entitles the interest holder to disproportionately higher participa- 
tion in, or claim to, the earnings generated in the other State by 
particular assets or activities of the trust; 


(d) the term “not-for-profit organization” of a Contracting 
State means an entity created or established in that State and that 
is, by reason of its not-for-profit status, generally exempt from 
income taxation in that State, and includes a private foundation, 
charity, trade union, trade association or similar organization; 


(e) the term “principal class of shares” of a company means the 
ordinary or common shares of the company, provided that such 
class of shares represents the majority of the voting power and 
value of the company. If no single class of ordinary or common 
shares represents the majority of the aggregate voting power and 
value of the company, the “principal class of shares” are. those 
classes that in the aggregate represent a majority of the aggre- 
gate voting power and value of the company; and 


(f) the term “recognized stock exchange” means: 


(i) the NASDAQ System owned by the National Association 
of Securities Dealers, Inc. and any stock exchange registered 
with the, Securities and Exchange Commission as a national 
securities exchange for purposes, of the Securities Exchange 
Act of 1934; 


(ii) Canadian stock exchanges that are “prescribed stock ex- 
changes” or “designated stock exchanges” under the Income 
Tax Act; and , 


(iii) any other stock exchange agreed upon by the Con- 
tracting States in an exchange of notes or by the competent 
authorities of the Contracting States. 
History: Para. 5 amended by 2007 Protocol, art. 25, effective with respect to taxable 
years beginning after 2008, but in respect’ of taxes withheld at source, for amounts paid 
or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 2007 
Protocol” above). The para. formerly read: 


5. For the purposes of this Article, 


(a) the term “recognized stock exchange” means: 


(i) the NASDAQ System owned by the National Association of Securi- 
ties Dealers, Inc. and any stock exchange registered with the Securities 
and Exchange Commission’ as a national securities exchange for pur- 
poses of the Securities Exchange Act of 1934; 


(ii) Canadian stock exchanges that are “prescribed stock exchanges” 
under the Income Tax Act; and 
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(ii?) any other stock exchange agreed upon by the Contracting States in 
an exchange of notes or by the competent authorities of the Contracting 
States; 
(b) the term “not-for-profit organization” of a Contracting State means an en- 
tity created or established in that State and that is, by reason of its not-for- 
profit status, generally exempt from income taxation in that State, and in- 
cludes a private foundation, charity, trade union, trade association or similar 
organization; and 
(c) the term “debt substitute share” means: 
(i) a share described in paragraph (e) of the definition “term preferred 
share” in the Income Tax Act, as it may be amended from time to. time 
without changing the general principle thereof; and 
(ii) such other type of share as may be agreed upon by the competent 
authorities of the Contracting States. 
Definitions: “competent authority” — Art. IlI:1(g); “designated stock exchange” — 
ITA 248(1), 262, ITCIA 3; “private foundation” — ITCIA 3, ITA 248(1); “State?” — 
Art. IlI:1(i); “term preferred share” —ITCIA 3, ITA 248(1). 
Technical Explanation [2007 Protocol]: Paragraph 5 defines certain terms used in 
the Article. These terms were identified and discussed in connection with new para- 
graph 2, above. 


6. Where a person that is a resident of a Contracting State is not 
entitled under the preceding provisions of this Article to the benefits 
provided under this Convention by the other Contracting State, the 
competent authority of that other State shall, upon that person’s re- 
quest, determine on the basis of all factors including the: history, 
structure, ownership and operations of that person whether: 


(a) its creation and existence did not have as a principal purpose 
the obtaining of benefits under this Convention that would not 
otherwise be available; or 


(b) it would not be appropriate, having regard to the purpose of 
this Article, to deny the benefits of this Convention to that 
person. 


The person shall be granted the benefits of this Convention by that 
other State where the competent authority determines that subpara- 
graph (a) or (b) applies. 
History: Para. 6 amended by 2007 Protocol, art. 25, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or.after February 1, 2009 (see art. 27(2) under “Application. of the 2007 
Protocol” above). The para: formerly read: 


6. Where a person that is a resident of Canada is not entitled under the preced- 
ing provisions of this Article to the benefits provided under the Convention by 
the United States, the competent authority of the United States shall, upon that 
person’s request, determine on the basis of all factors including the history, 
structure, ownership and operations of that person. whether 


(a) its creation and existence did not have as a principal purpose the ob- 
taining of benefits under the Convention that would not otherwise be 
available; or 


(b) it would not be appropriate, having regard to the purpose of this Arti- 
cle, to deny the benefits of the Convention to that person. 


The person shall be granted the benefits of the Convention by the United 
States where the competent authority determines that subparagraph (a) or (b) 
applies. 
Definitions: “competent authority” — Art. IlI:1(g); “person” — Art. IlI:1(e), ITCIA 
3, Interpretation Act 35(1); “resident” — Art. IV; “State” — Art. IIT:1(i). 


1.T. Technical News: 41 (5th protocol to the Canada-US Tax Convention — limita- 
tion on benefits). 


Technical Explanation [2007 Protocol]: Paragraph 6 provides that when a resi- 
dent of a Contracting State derives income from the other Contracting State and is not 
entitled to the benefits of the Convention under other provisions of the Article, benefits 
may, nevertheless be granted at the discretion of the competent authority of the other 
Contracting State. This determination can be made with respect to all benefits under the 
Convention or on an item by item basis. In making a determination under this para- 
graph, the competent authority will take into account all relevant facts and circum- 
stances relating to the person requesting the benefits. In particular, the competent au- 
thority will consider the history, structure, ownership (including ultimate beneficial 
ownership), and operations of the person. In addition, the competent authority is to 
consider (1) whether the creation and existence of the person did not have as a principal 
purpose obtaining treaty benefits that would not otherwise be available to the person, 
and (2) whether it would not be appropriate, in view of the purpose of the Article, to 
deny benefits. If the competent authority of the other Contracting State determines that 
either of these two standards is satisfied, benefits shall be granted. 


For purposes of implementing new paragraph 6, a taxpayer will be permitted to present 
his case to the competent authority for an advance determination based on a full disclo- 
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sure of all pertinent information. The taxpayer will not-be required to wait until it has 
been determined that benefits are denied under one of:the other provisions ofthe Arti- 
cle. It also.is expected that, if and when. the competent authority determines, that bene- 
fits are to be allowed, they will be allowed retroactively, to the time of entry into force 
of the relevant provision, of the Convention or the establishment of the structure in 
question, whichever is later (assuming, that the taxpayer also qualifies under the rele- 
vant facts for the earlier period). 


Technical Explanation [1995 Protocol]: Competent ethane discretion 


Paragraph 6 provides that when’a resident of Canada derives income from the United 
States and is not entitled to the benefits of the Convention under other provisions of the 
Article, benefits may, nevertheless be granted at the discretion’ of the U.S. competent 
authority. In making ‘a determination under this paragraph, the competent authority will 
take into account-all relevant facts and circumstances relating to the person requesting 
the benefits. In particular; the competent authority will consider the history, structure, 
ownership (including ultimate beneficial ownership), and operations of the person. In 
addition, the competent authority is' to consider (1) whether the creation and existence 
of the person‘did not‘have as a principal purpose obtaining treaty benefits that would 
not otherwise be available to the person, and(2) whether it would not be appropriate, in 
view of the purpose of the Article, to deny benefits. The paragraph specifies that if the 
U.S. competent authority determines that either of these two Sg ota is satisfied, be- 
nefits shall be‘ granted. 


For purposes of implementing paragraph 6, a taxpayer will be expected to present his 
case to the competent authority for an advance determination based on the facts. The 
taxpayer will not be required to wait until it has been determined that benefits are de- 
nied under one of the other provisions of the Article. It also is expected that, if and 
when the competent authority determines that, benefits are to be allowed, they will be 
allowed retroactively to the time of entry into force of the relevant treaty provision or 
the establishment ‘of the’ structure in question; whichever is later (assuming that oS 
aig also qualifies under the relevant facts for the ake period). 


7. It is understood that this Article shall not be construed as restrict- 
ing in any manner the right.of a Contracting State to deny benefits 
under this Convention where it can reasonably be:concluded that to 
do otherwise would: result’ in» an abuse of the provisions of ‘this 
Convention. 


History: Para, 7 amended by 2007 Protocol, art. 25, effective with respect to taxable 
years beginning after 2008, but in respect of taxes withheld at source, for amounts paid 
or credited on or.after February. 1, 2009 (see art. Hg) under “A pplication of the 2007 
Protocol” above). The para. formerly read: 


7. It-is understood, that the fact that the preceding provisions of this Article 
apply only for, the purposes of the application ofthe Convention by the United 
States shall not be construed as restricting in any manner the right of a Con- 
tracting State to deny benefits under the Convention where it can reasonably 
be concluded that to do otherwise would result in an abuse of the provisions of 
‘the Convention. 


Definitions: “State” — Art. II:1(i). 


Technical Explanation [2007 Protocol]: New iaiohion 7 is in substance similar 
to paragraph 7 of Article XXIX A of the existing Convention and clarifies the applica- 
tion of general anti-abuse provisions. New paragraph 7 ‘provides that paragraphs 1 
through 6 of Article XXIX A shall not be construed as limiting in any manner the right 
of a Contracting State to deny benefits under the Convention where it can reasonably 
be concluded that to do otherwise would result in an abuse of the provisions of the 
Convention. This provision permits a Contracting State to rely on general anti-avoid- 
ance rules to counter arrangements involving treaty She aie through the other Con- 
tracting State: 


Thus, Canada may apply re domestic law rules to. counter abusive arrangements in- 
volving “treaty shopping” through the United States, and the United States may apply 
its substance-over-form and  anti-conduit rules, for example, in rélation to Canadian 
residents. This principle is recognized by the OECD in the Commentaries to its Model 
Tax Convention on' Income and on Capital, and the United States and Canada agree 
that it is inherent in the Convention. The statement of this principle explicitly in the 
Protocol is not intended to suggest that the principle is not also fe! in other tax 
conventions concluded by the United States or Canada. 


Technical Explanation [1995 Protocol]: General anti-abuse provisions 


Paragraph 7 was added at Canada’s request to confirm that the specific provisions of 
Article XXIX A and the fact that these provisions apply only for the purposes of the 


application of the Convention by, the United States should not be. construed so as to, 


limit the right of each Contracting State to invoke applicable anti-abuse rules. Thus, for 
example, Canada remains free to apply such rules to counter abusive arrangements in- 
volving “treaty-shopping” through the United States, and the’ United States remains 
free to‘apply its substance-over-form and_anti-conduit rules, for example, in relation’ to 
Canadian residents. This principle is recognized, by'the!Organization for Economic Co- 
operation.and Development in the Commentaries to its Model Tax Convention on In- 
come and on Capital, and the United States and Canada agree that it is inherent in the 
Convention. The agreement to state this principle explicitly in the Protocol is not in- 
tended to suggest that the principle is not also inherent in other tax conventions, includ- 
ing the current Convention with Canada. 


Art. XXIX-B 


History: [Canada-U.S. Tax Treaty:Art. XXIX-A]: “Art.. XXIX-A -added’ by ‘1995 
Protocol, art. 18, generally effective for taxation years beginning on or after January 1, 
1996 (see art. 21(2) under “Application of the 1995 Protocol” above.) 


Article XXIX-B — Taxes imposed by Reason of 
| Death 


5 


1. Where:the property of an individual who is'a resident of a Con- 
tracting State passes by reason of the individual’s death to an organ- 
ization that is referred to in paragraph 1 of Article XXI (Exempt 
Organizations) and that is a resident of the other Contracting State, 


(a) if the individual is a resident of the United States and’ the 

organization is a resident of Canada, the tax consequences in the 

United States arising out of the passing of the property shall -ap- 

ply as if the organization were-a resident of the United States; 
and 


(b) if the individual is a resident of Canada and the organization 
is a resident of the United ‘States, the tax consequences in Can- 
ada arising out of the passing of the property shall apply as if the 
individual had disposed of the property for proceeds ‘equal to an 
amount elected on behalf of the individual for this purpose (in a 
manner specified by the competent authority of Canada), which 
amount shall be no less than the individual’s cost of the property 
as determined for purposes of Canadian tax and no greater than 
the fair market value of the property. 


Related Provisions: See at end of Art. XXIX-B. 


History: Para. 1 amended by 2007 Protocol, art. 26(1), effective with respect to taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
paid or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 
2007 Protocol” above). The para. formerly read: 


1. Where: the property of an individual who ‘is a resident of a Contracting: State 
passes ‘by reason of the individual’s death to an‘organization referred to in para- 
graph’ 1 of Article XXI (Exempt Organizations), the tax consequences in a Con- 
tracting State‘arising out of the passing of the property shall apply as if the or- 
ganization were’ a resident‘ of that: State: 


Definitions: “individual”, “property” — ITCIA 3, ITA 2A8(1); “resident” — 
“State” — Art. III:1(i); “United States” — Art. III: 1(b). 


Technical Explanation [2007 Protocol]: Article 26 of ‘the. Protocol deplabes 
paragraphs 1 and5 of Article XXIX B (Taxes Imposed by Reason:of Death) of the 
Convention: In;addition, paragraph 7 of the General Note provides certain clarifications 
for purposes of paragraphs 6 and 7 of Article XXIX B. 


Art. IV; 


Paragraph 1 of Article XXIX 'B of the existing Conyention generally addresses the 
situation where a resident of a Contracting State passes property by reason of the indi- 
vidual’s death to an organization referred to in paragraph 1 of Article XXI (Exempt 
Organizations) of the Convention. The paragraph provided that the tax consequences in 
a Contracting State arising out of the passing of the property shall apply as if the organ- 
ization were a resident of that State. 


The Protocol replaces paragraph 1, and the changes set forth in new paragraph | are 
intended to’ specifically address questions that have arisen about the application of for- 
mer paragraph 1 where property’ of'an individual who is'a resident of Canada passes by 
reason of the individual’s death to a charitable organization in the United States that is 
not a “registered charity” under Canadian law. Under one view, paragraph 1 of Article 
XXIX B requires Canada to treat the passing of the property as a contribution to a 
“registered charity” and thus to allow all of the same‘deductions for Canadian tax pur- 
poses as if the U.S. charity had been a “registered charity”, under Canadian law. Under 
another view, paragraph 6 of Article XXI (Exempt Organizations), of the Convention 
continues to limit the amount of the income tax charitable deduction in Canada to the 
individual’s income arising in the United States. The changes set forth in new. para- 
graph 1 are intended to provide felief from the Canadian tax on gain deemed recog- 
nized by reason of death that would otherwise give rise to Canadian tax when the indi- 
vidual passes the property to a charitable organization in the United States, but, for 
purposes of the separate Canadian income tax, do not eliminate the limitation under 
paragraph 6 of Article XXI on the amount of the deduction in Canada for the charitable 
donation;to the individual’s income, arising in the United States. 


As revised, paragraph 1is divided into two subparagraphs. New subparagraph 1 (a) ap- 
plies where property of an individual who is a resident of the. United States passes by: 
reason of the individual’s death to a qualifying exempt organization that is a resident of 


Canada. In such case, the tax consequences in the United States arising from the pass- 


ing of such property apply as if the organization were a resident of the United States. A 
bequest by a U.S. citizen or U.S. resident (as defined for estate tax purposes under the 
Code) to an exempt organization generally,is deductible for U.S. federal estate: tax pur- 
poses under Code section 2055, without regard to whether the organization is a U.S. 
corporation. Thus, ‘generally, the individual’s estate will be entitled to a charitable de- 
duction for Federal estate tax purposes equal to the value of the property transferred to 
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the organization. Generally, the effect is that no Federal estate tax will be imposed on 
the value of the property. 


New subparagraph 1(b) applies where property of an individual who is a resident of 
Canada passes by reason of the individual’s death to a qualifying exempt organization 
that is a resident of the United States. In such case, for purposes of the Canadian capital 
gains tax imposed at death, the tax consequences arising out of the passing of the pro- 
perty shall apply as if the individual disposed of the property for proceeds equal to an 
amount elected on behalf of the individual. For this purpose, the amount elected shall 
be no less than the individual’s cost of the property as determined for purposes of Ca- 
nadian tax, and no greater than the fair market value of the property.. The manner in 
which the individual’s representative shall make this election shall be specified by the 
competent authority of Canada. Generally, in the event of a full exercise of the election 
under new subparagraph 1(b), no capital gains tax will be imposed in Canada by reason 
of the death with regard to that property. 


New paragraph | does not address the situation in which a resident of one Contracting 
State bequeaths property with a situs in the other Contracting State to a qualifying ex- 
empt organization in the Contracting State of the decedent’s residence. In such a situa- 
tion, the other Contracting State may impose tax by reason of death, for example, if the 
property is real property situated in that State. 


Technical Explanation [1995 Protocol]: in general 


Article 19 of the Protocol adds to the Convention a new Article XXIX B (Taxes Im- 
posed by Reason of Death). The purpose of Article XXIX B is to better coordinate the 
operation of the death tax regimes of the two Contracting States. Such coordination is 
necessary because the United States imposes an estate tax, while Canada now applies 
an income tax on gains deemed realized at death rather than an estate tax. Article 
XXIX B also contains other provisions designed to alleviate death taxes in certain 
situations. 


For purposes of new Article XXIX B, the term “resident” has the meaning provided by 
Article IV (Residence) of the Convention, as amended by Article 3 of the Protocol. The 
meaning of the term “resident” for purposes of Article XXIX B, therefore, differs in 
some respects from its meaning under the estate, gift, and generation-skipping transfer 
tax provisions of the Jnternal Revenue Code. 


Charitable bequests 


Paragraph 1 of new Article XXIX B facilitates certain charitable bequests. It provides 
that a Contracting State shall accord the same death tax treatment to a bequest by an 
individual resident in one of the Contracting States to a qualifying exempt organization 
resident in the other Contracting State as it would have accorded if the organization had 
been a resident of the first Contracting State. The organizations covered by this provi- 
sion are those referred to in paragraph 1 of Article XXI (Exempt Organizations) of the 
Convention. A bequest by a U.S. citizen or U.S. resident (as defined for estate tax 
purposes under the Internal Revenue Code) to such an exempt organization generally is 
deductible for U.S. estate tax purposes under section 2055 of the Internal Revenue 
Code, without regard to whether the organization is a U.S. corporation. However, if the 
decedent is not a U.S. citizen or U.S. resident (as defined for estate tax purposes under 
the Internal Revenue Code), such a bequest is deductible for U.S. estate tax purposes, 
under section 2106(a)(2) of the Internal Revenue Code, only if the recipient organiza- 
tion is a U.S. corporation. Under paragraph 1 of Article XXIX B, a U-S. estate tax 
deduction also will be allowed for a bequest by a Canadian resident (as defined under 
Article IV (Residence)) to a qualifying exempt organization that is a Canadian corpora- 
tion. However, paragraph 1 does not allow a deduction for U.S. estate tax purposes 
with respect to any transfer of property that is not subject to U.S. estate tax. 


2. In determining the estate tax imposed by the United States, the 
estate of an individual (other than a citizen of the United States) 
who was a resident of Canada at the time of the individual’s death 
shall be allowed a unified credit equal to the greater of 


(a) the amount that bears the same ratio to the credit allowed 
under the law of the United States to the estate of a citizen of the 
United States as the value of the part of the individual’s gross 
estate that at the time of the individual’s death is situated in the 
United States bears to the value of the individual’s entire gross 
estate wherever situated; and 


(b) the unified credit allowed to the estate of a nonresident not a 
citizen of the United States under the law of the United States. 


The amount of any unified credit otherwise allowable under this 
paragraph shall be reduced by the amount of any credit previously 
allowed with respect to any gift made by the individual: The credit 
otherwise allowable under subparagraph (a) shall be allowed only if 
all information necessary for the verification and computation of 
the credit is provided. 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, “non-resi- 
dent” —ITCIA 3, ITA 248(1); “resident” — Art. IV; “United States” — Art. III:1(b). 


Canada—U.S. Tax Convention 


Technical Explanation [1995 Protocol]: Unified credit 


Paragraph 2 of Article XXIX B grants a “pro rata” unified credit to the estate of a 
Canadian resident decedent, for purposes of computing U.S. estate tax. Although the 
Congress anticipated the negotiation of such pro rata unified credits in Internal Reve- 
nue Code section 2102(c)(3)(A), this is the first convention in which the United States 
has agreed to give such a credit. However, certain exemption provisions of existing 
estate and gift tax conventions have been interpreted as providing a pro rata unified 
credit. 


Under the Internal Revenue Code, the estate of a nonresident not a citizen of the United 
States is subject to U.S. estate tax only on its U.S. situs assets and is entitled to a 
unified credit of $13,000, while the estate of a U.S. citizen or U.S. resident is subject to 
U.S. estate tax on its entire worldwide assets and is entitled to a unified credit of 
$192,800. (For purposes of these Internal Revenue Code provisions, the term “resi- 
dent” has the meaning provided for estate tax purposes under the Internal Revenue 
Code.) A lower unified credit is provided for the former category of estates because it 
is assumed that the estate of a nonresident not a citizen generally will hold fewer U.S. 
situs assets, as a percentage of the estate’s total assets, and thus will have a lower U.S. 
estate tax liability. The pro rata unified credit provisions of paragraph 2 increase the 
credit allowed to the estate of a Canadian resident decedent to an amount between 
$13,000 and $192,800 in appropriate cases, to take into account the extent to which the 
assets of the estate are situated in the United States. Paragraph 2 provides that the 
amount of the unified credit allowed to the estate of a Canadian resident decedent will 
in no event be less than the $13,000 allowed under the Internal Revenue Code to the 
estate of a nonresident not a citizen of the United States (subject to the adjustment for 
prior gift tax unified credits, discussed below). Paragraph 2 does not apply to the es- 
tates of U.S. citizen decedents, whether resident in Canada or elsewhere, because such 
estates receive a unified credit of $192,800 under the Internal Revenue Code. 


Subject to the adjustment for gift tax unified credits, the pro rata credit allowed under 
paragraph 2 is determined by multiplying $192,800 by a fraction, the numerator of 
which is the value of the part of the gross estate situated in the United States and the 
denominator of which is the value of the entire gross estate wherever situated. Thus, if 
half of the entire gross estate (by value) of a decedent who was a resident and citizen of 
Canada were situated in the United States, the estate would be entitled to a pro rata 
unified credit of $96,400 (provided that the U.S. estate tax due is not less than that 
amount). For purposes of the denominator, the entire gross estate wherever situated 
(i.e., the worldwide estate, determined under U.S. domestic law) is to be taken into 
account for purposes of the computation. For purposes of the numerator, an estate’s 
assets will be treated as situated in the United States if they are so treated under U.S. 
domestic law. However, if enacted, a technical correction now pending before the Con- 
gress will amend U.S. domestic law to clarify that assets will not be treated as U.S. 
situs assets for purposes of the pro rata unified credit computation if the United States 
is precluded from taxing them by reason of a treaty obligation. This technical correc- 
tion will affect the interpretation of both this paragraph 2 and the analogous provisions 
in existing conventions. As currently proposed, it will take effect on the date of 
enactment. 


Paragraph 2 restricts the availability of the pro rata unified credit in two respects. First, 
the amount of the unified credit otherwise allowable under paragraph 2 is reduced by 
the amount of any unified credit previously allowed against U.S. gift tax imposed on 
any gift by the decedent. This rule reflects the fact that, under U.S. domestic law, a 
U.S. citizen or U.S. resident individual is allowed a unified credit against the U.S. gift 
tax on lifetime transfers. However, as a result of the estate tax computation, the indivi- 
dual is entitled only to a total unified credit of $192,800, and the amount of the unified 
credit available for use against U.S. estate tax on the individual’s estate is effectively 
reduced by the amount of any unified credit that has been allowed in respect of gifts by 
the individual. This rule is reflected by reducing the amount of the pro rata unified 
credit otherwise allowed to the estate of a decedent individual under paragraph 2 by the 
amount of any unified credit previously allowed with respect to lifetime gifts by that 
individual. This reduction will be relevant only in rare cases, where the decedent made 
gifts subject to the U.S. gift tax while a U.S. citizen or U.S. resident (as defined under 
the Internal Revenue Code for U.S. gift tax purposes). 


Paragraph 2 also conditions allowance of the pro rata unified credit upon the provision 
of all information necessary to verify and compute the credit. Thus, for example, the 
estate’s representatives will be required to demonstrate satisfactorily both the value of 
the worldwide estate and the value of the U.S. portion of the estate. Substantiation 
requirements also apply, of course, with respect to other provisions of the Protocol and 
the Convention. However, the negotiators believed it advisable to emphasize the sub- 
stantiation requirements in connection with this provision, because the computation of 
the pro rata unified credit involves certain information not otherwise relevant for U.S. 
estate tax purposes. 


In addition, the amount of the pro rata unified credit is limited to the amount of U.S. 
estate tax imposed on the estate. See section 2102(c)(4) of the Internal Revenue Code. 


3. In determining the estate tax imposed by the United States on an 
individual’s estate with respect to property that passes to the surviv- 
ing spouse of the individual (within the meaning of the law of the 
United States) and that would qualify for the estate tax marital de- 
duction under the law of the United States if the surviving spouse 
were a citizen of the United States and all applicable elections were 
properly made (in this paragraph and in paragraph 4 referred to as 
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“qualifying property”), a non-refundable credit computed in accor- 
dance with the provisions of paragraph 4 shall be allowed in addi- 
tion to the unified credit allowed to the estate under paragraph 2 or 
under the law of the United States, provided that 


(a) the individual was at the time of death a citizen of the United 
States or a resident of either Contracting State; 


(b) the surviving spouse was at the time of the individual’s death 
a resident of either Contracting State; 


(c) if both the individual and the surviving spouse were residents 
of the United States at the time of the individual’s death, one or 
both was a citizen of Canada; and 


(d), the executor of the decedent’s estate elects the benefits of 
this paragraph and waives irrevocably the benefits of any estate 
tax marital deduction that would be allowed under the law of the 
United States on a United States Federal estate tax return filed 
for the individual’s estate by the date on which a qualified do- 
mestic trust election could be made under the law of the United 
States. 


Related Provisions: See at end of Art. XXIX-B. 


Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “estate”, “individual”, “property” — 
ITCIA 3, ITA 248(1); “qualified domestic: trust” — Internal Revenue Code s. 
2056A(a); “resident” — Art. IV; “surviving spouse” — Internal Revenue Code s. 2(a); 
“United States” —.Art. III:1(b). 


Technical Explanation [1995 Protocol]: Marital credit 


Paragraph 3 of Article XXIX B allows a special “marital credit” against U.S. estate tax 
in respect of certain transfers to a surviving spouse. The purpose of this marital credit is 
to alleviate, in appropriate cases, the impact of the,estate tax marital deduction restric- 
tions enacted by the Congress in the Technical and Miscellaneous Revenue Act of 1988 
(“TAMRA”). It is the firm position of the U.S. Treasury Department that the TAMRA 
provisions do not violate the non-discrimination provisions of this Convention or any 
other convention to which the United States is a party. This is because the estate — not 
the surviving spouse — is the taxpayer, and the TAMRA provisions treat the estates of 
nonresidents not citizens of the United States in the same manner as the estates of U.S. 
citizen and U.S. resident decedents. However, the U.S. negotiators believed that it was 
not inappropriate, in the context of the Protocol, to ease the impact of those TAMRA 
provisions upon certain estates of limited value. 


Paragraph 3 allows a non-refundable marital credit in addition to the pro rata unified 
credit allowed under paragraph 2 (or, in the case of a U.S. citizen or U.S. resident 
decedent, the unified credit allowed under U.S. domestic law). However, the marital 
credit is allowed only in connection with transfers satisfying each of the five conditions 
set forth in paragraph 3. First, the property must be “qualifying property,” i.e., it must 
pass to the surviving spouse (within the meaning of U.S. domestic law) and be property 
that would have qualified for the estate tax marital deduction under U.S. domestic law 
if the surviving spouse had been a U.S. citizen and all applicable elections specified by 
U.S..domestic law had been properly made. Second, the decedent must have been, at 
the time of death, either a resident of Canada or the United States or a citizen of the 
United States. Third, the surviving spouse must have been, at the time of the decedent’s 
death, a resident of either Canada or the United States. Fourth, if both the decedent and 
the surviving spouse were residents of the United States at the time of the decedent’s 
death, at least one of them must have been a citizen of Canada. Finally, to limit the 
benefits of paragraph 3 to relatively small estates, the executor of the decedent’s estate 
is required to elect the benefits of paragraph 3, and to waive irrevocably the benefits of 
any estate tax marital deduction that would be allowed under U.S. domestic law, on a 
U.S. Federal estate tax return filed by the deadline for making a qualified domestic 
trust election under Internal Revenue Code section 2056A(d). In the case of the estate 
of a decedent for which the U.S. Federal estate tax return is filed on or before the date 
on which this Protocol enters into force, this election and waiver must be made on any 
return filed to claim a refund pursuant to the special effective date applicable to such 
estates (discussed below). 


4, The amount of the credit allowed under paragraph 3 shall equal 
the lesser of 


(a) the unified credit allowed under paragraph 2 or under the law 
of the United States (determined without regard to any credit al- 
lowed previously with respect to any gift made. by the indivi- 
dual), and 


(b) the amount of estate tax that would otherwise be imposed by 
the United States on the transfer of qualifying property. 


The amount of estate tax that would otherwise be imposed by the 
United States on the transfer of qualifying property shall equal the 
amount by which the estate tax (before allowable credits) that 
would be imposed by the United States if the qualifying property 
were included in computing the taxable estate.exceeds the estate tax 


Art. XXIX-B 


(before allowable credits) that would be so imposed if the qualify- 
ing property were not so included. Solely for purposes of determin- 
ing other credits allowed under the law of the United States, the 
credit provided under paragraph 3 shall be allowed after such other 
credits. 


Definitions: “estate”, “individual” — ITCIA 3, ITA 248(1); “qualifying property” — 
Art. XXIX-B:3; “United States” — Art. TII:1(b). 


Technical Explanation [1995 Protocol]: Paragraph 4 governs the computation of 
the marital credit allowed under paragraph 3. It provides that the amount of the marital 
credit shall equal the lesser of (i) the amount of the unified credit allowed to the estate 
under paragraph 2 or, where applicable, under U.S: domestic law (before reduction for 
any gift tax unified credit), or (ii) the amount of U.S. estate tax that would otherwise be 
imposed on’the transfer of qualifying property. to the surviving spouse. For this pur- 
pose, the amount of U.S. estate tax that would otherwise be imposed on the transfer of 
qualifying property equals the amount by which (i) the estate tax (before allowable 
credits) that would be imposed if that property were included in computing the taxable 
estate exceeds (ii) the estate tax (before allowable credits) that would be imposed if the 
property were not so included. Property that, by reason of the provisions of paragraph 8 
of this Article, is not subject to U.S. estate tax is not taken into account for purposes of 
this hypothetical computation. : 


Finally, paragraph 4 provides taxpayers with an ordering rule. The rule states that, 
solely for purposes of determining any other credits (e.g., the credits for foreign and 
state death taxes) that may be allowed under U.S. domestic law to the estate, the mari- 
tal credit shall be allowed after such other credits. 


In certain cases, the provisions of paragraphs 3 and 4 may affect the U.S. estate taxa- 
tion of a trust that would meet the requirements for a qualified terminable interest pro- 
perty (“QTIP”) election, for example, a trust with a life income interest for the surviv- 
ing spouse and a remainder interest for other. family members. If, in lieu of making the 
QTIP election and the qualified domestic trust election, the decedent’s executor makes 
the election described in paragraph 3(d) of this Article, the provisions of Internal Reve- 
nue Code sections 2044 (regarding inclusion in the estate of the second spouse of cer- 
tain property for which the marital deduction was previously allowed), 2056A (regard- 
ing qualified domestic trusts), and 2519 (regarding dispositions of certain life estates) 
will not apply. To obtain this treatment, however, the executor is required, under para- 
graph 3, to irrevocably waive the benefit of any marital deduction allowable under the 
Internal Revenue Code with respect to the trust. 


The following examples illustrate the operation of the marital credit and its interaction 
with other credits. Unless otherwise stated, assume for purposes of illustration that H, 
the decedent, and W, his surviving spouse, are Canadian citizens resident in Canada at 
the time of the decedent’s death. Assume further that all conditions set forth in 
paragraphs 2 and 3 of this Article XXIX B are satisfied (including the condition that 
the executor waive the estate. tax marital deduction), that no deductions are available 
under the Internal Revenue Code in computing the U.S. estate tax liability, and that 
there are no adjusted taxable gifts within the meaning of Jnternal Revenue Code section 
2001(b) or 2101(c). Also assume that the applicable U.S. domestic estate and gift tax 
laws are those that were in effect on the date the Protocol was signed. 


Example 1. H has a worldwide gross estate of $1,200,000. He bequeaths U.S. real 
property worth $600,000 to W. The remainder of H’s estate consists of Canadian 
situs property. H’s estate would be entitled to a pro rata unified credit of $96,400 
(= $192,800 x (600,000/1,200,000)) and to'a marital credit in the same amount (the 
lesser of the unified credit allowed ($96,400) and the U.S. estate tax that would 
otherwise be imposed on the property transferred to W ($192,800 [tax on U.S. 
taxable estate of $600,000])). The pro rata unified credit and the marital credit 
combined would eliminate all U.S. estate tax with respect to the property trans- 
ferred to W. 


Example 2. H has a worldwide gross estate of $1,200,000, all of which is situated 
in the United States. He bequeaths U.S. real property worth $600,000 to W and 
U.S. real property. worth $600,000 to a child; C. H’s estate would be entitled toa 
pro rata unified credit-of $192,800 (= $192,800 x 1,200,000/1,200,000) and to a 
marital credit of $192,800 (the lesser of the unified credit ($192,800) and the U.S. 
estate tax that would otherwise be imposed on the property transferred to W 
($235,000, i.e., $427,800 [tax on U.S. taxable estate of $1,200,000] less $192,800 
[tax on U.S. taxable estate of $600,000])). This would reduce the estate’s total U.S. 
estate tax liability of $427,800 by $385,600. 


Example 3. H has a worldwide gross estate of $700,000, of which $500,000 is real 
property situated in the United States. H bequeaths U.S. real property valued at 
$100,000 to W. The remainder of H’s gross estate, consisting of U.S. and Canadian 
situs real property, is bequeathed to H’s child, C. H’s estate would be entitled to a 
pro rata unified credit of $137,714 ($192,800 x $500,000/$700,000). In addition, 
H’s estate would be entitled to a marital credit of $34,000, which equals the lesser 
of the unified credit ($137,714) and $34,000 (the U.S. estate tax that would other- 
wise be imposed on the property transferred to W before allowance of any credits, 
i.e., $155,800 [tax on U.S. taxable estate of $500,000] less $121,800 [tax on U.S. 
taxable estate of $400,000)). 


Example 4. H has a worldwide gross estate of $5,000,000, $2,000,000 of which 
consists of U.S. real property situated in State X. State X imposes a state death tax 
equal to the federal credit allowed under Internal Revenue Code section 2011. H 
bequeaths U.S. situs real property worth $1,000,000 to W and U.S. situs real pro- 
perty worth $1,000,000 to his child, C: The remainder of H’s estate ($3,000,000) 
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consists of Canadian situs property passing to C. H’s estate would be entitled to a 
pro rata unified credit of $77,120 ($192,800 x $2,000,000/$5,000,000). H’s estate 
would be entitled to a state death tax credit under Jnternal Revenue Code section 
2102 of $99,600 (determined under /nternal Revenue Code section 2011(b) with 
respect to an adjusted taxable estate of $1,940,000). H’s estate also would be enti- 
ted to a marital credit of $77,120, which equals the lesser of the unified credit 
($77,120) and $435,000 (the U.S. estate tax that would otherwise be imposed on 
the property transferred to W before allowance of any credits, i.e., $780,000 [tax 
on U.S. taxable estate of $2,000,000] less $345,800 [tax on U.S. taxable estate of 
$1,000,000]). 


Example 5, The facts are the same as in Example 4, except that H and W are Cana- 
dian citizens who are resident in the United States at the time of H’s death. Cana- 
dian Federal and provincial income taxes totalling $500,000 are imposed by reason 
of H’s death. H’s estate would be entitled to a unified credit of $192,800 and to a 
state death tax credit of $300,880 under Internal Revenue Code sections 2010 and 
201 1(b), respectively. Under paragraph 6 of Article XXIX B, H’s estate would be 
entitled to a credit for the Canadian income tax imposed by reason of death, equal 
to the lesser of $500,000 (the Canadian taxes paid) or $1,138,272 ($2,390,800 (tax 
on $5,000,000 taxable estate) less total of unified and state death tax credits 
($493,680) x $3,000,000/$5,000,000). H’s estate also would be entitled to a marital 
credit of $192,800, which equals the lesser of the unified credit ($192,800) and 
$550,000 (the U.S. estate tax that would otherwise be imposed on the property 
transferred to W before allowance of any credits, i.e., $2,390,800 [tax on U.S. taxa- 
ble estate of $5,000,000] less $1,840,800 [tax on U.S. taxable estate of 
$4,000,000)). 


5. Where an individual was a resident of the United States immedi- 
ately before the individual’s death, for the purposes of subsections 
70(5.2) and (6) of the Income Tax Act, both the individual and the 
individual’s spouse shall be deemed to have been resident in Can- 
ada immediately before the individual’s death, Where a trust that 
would be a trust described in subsection 70(6) of that Act, if its 
trustees that were residents or citizens of the United States or do- 
mestic corporations under the law of the United States were re- 
sidents of Canada, requests the competent authority of Canada to do 
so, the competent authority may agree, subject to terms and condi- 
tions satisfactory to such competent authority, to treat the trust for 
the purposes of that Act as being resident in Canada for such time 
and with respect to such property as may be stipulated in the 
agreement. 


History: Para. 5 amended by 2007 Protocol, art. 26(2), effective with respect to taxa- 
ble years beginning after 2008, but in respect of taxes withheld at source, for amounts 
paid or credited on or after February 1, 2009 (see art. 27(2) under “Application of the 
2007 Protocol” above). The para. formerly read: 


5, Where an individual was a resident of the United States immediately before 
the individual’s death, for the purposes of subsection 70(6) of the Income Tax 
Act, both the individual and the individual’s spouse shall be deemed to have been 
resident in Canada immediately before the individual’s death. Where a trust that 
would be a trust described in subsection 70(6) of that Act, if its trustees that were 
residents or citizens of the United States or domestic corporations under the law 
of the United States were residents of Canada, requests the competent authority 
of Canada to do so, the competent authority may agree, subject to terms and 
conditions satisfactory to such competent authority, to treat the trust for the pur- 
poses of that Act as being resident in Canada for such time as may be stipulated 
in the agreement, 


Definitions; “Canada” — Art. [k:1(a), ITCIA 5; “competent authority” — Art, 
IL: 1(g); “individual” — ITCIA 3, ITA 248(1); “resident” — Art. IV; “trust? —ITCIA 
3, ITA 104(1), 248(1); “United States” — Art. IlL:1(b). 


Interpretation Bulletins: IT-305R4: Testamentary spouse trusts. 


Technical Explanation [2007 Protocol]: Paragraph 2 of Article 26 of the Protocol 
replaces paragraph 5 of Article XXIX B of the existing Convention. The provisions of 
new paragraph 5 relate to the operation of Canadian law, Because Canadian law re- 
quires both spouses to have been Canadian residents in order to be eligible for the 
rollover, these provisions are intended to provide deferral (“rollover”) of the Canadian 
tax at death for certain transfers to a surviving spouse and to permit the Canadian com- 
petent authority to allow such deferral for certain transfers toa trust. For example, they 
would enable the competent authority to treat a trust that is a qualified domestic trust 
for U.S, estate tax purposes as a Canadian spousal trust as well for purposes of certain 
provisions of Canadian tax law and of the Convention. These provisions do not affect 
U.S, domestic law regarding qualified domestic trusts. Nor do they affect the status of 
U.S. resident individuals for any other purpose. 


New paragraph 5 adds a reference to subsection 70(5.2) of the Canadian Income Tax 
Act. This change is needed because the rollover in respect of certain kinds of property 
is provided in that subsection. Further, new paragraph 5 adds a clause “and with respect 
to such property” near the end of the second sentence to make it clear that the trust is 
treated as a resident of Canada only with respect to its Canadian property. 
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For example, assume that a U.S. decedent with a Canadian spouse sets up a qualified 
domestic trust holding U.S. and Canadian real property, and that the decedent’s execu- 
tor elects, for Federal estate tax purposes, to treat the entire trust as qualifying for the 
Federal estate tax marital deduction. Under Canadian law, because the decedent is not a 
Canadian resident, Canada would impose capital gains tax on the deemed disposition of 
the Canadian real property immediately before death. In order to defer the Canadian tax 
that might otherwise be imposed by reason of the decedent’s death, under new para- 
graph 5 of Article XXIX B, the competent authority of Canada shall, at the request of 
the trustee, treat the trust as a Canadian spousal trust with respect to the Canadian real 
property. The effect of such treatment is to defer the tax on the deemed distribution of 
the Canadian real property until an appropriate triggering event such as the death of the 
surviving spouse. 

Technical Explanation [1995 Protocol]: Canadian treatment of certain transfers 
The provisions of paragraph 5 relate to the operation of Canadian law. They are in- 
tended to provide deferral (“‘rollover’’) of the Canadian tax at death for certain transfers 
to a surviving spouse and to permit the Canadian competent authority to allow such 
deferral for certain transfers to a trust. For example, they would enable the competent 
authority to treat a trust that is a qualified domestic trust for U.S. estate tax purposes as 
a Canadian spousal trust as well for purposes of certain provisions of Canadian tax law 
and of the Convention. These provisions do not affect U.S. domestic law regarding 
qualified domestic trusts. Nor do they affect the status of U.S. resident individuals for 
any other purpose. 


6. In determining the amount of Canadian tax payable by an indivi- 
dual who immediately before death was a resident of Canada, or by 
a trust described in subsection 70(6) of the Income Tax Act (or a 
trust which is treated as being resident in Canada under the provi- 
sions of paragraph 5), the amount of any Federal or state estate or 
inheritance taxes payable in the United States (not exceeding, where 
the individual was a citizen of the United States or a former citizen 
referred to in paragraph 2 of Article XXIX (Miscellaneous Rules), 
the amount of estate and inheritance taxes that would have been 
payable if the individual were not a citizen or former citizen of the 
United States) in respect of property situated within the United 
States shall, 


(a) to the extent that such estate or inheritance taxes are imposed 
upon the individual’s death, be allowed as a deduction from the 
amount of any Canadian tax otherwise payable by the individual 
for the taxation year in which the individual died on the total of 


(i) any income, profits or gains of the individual arising 
(within the meaning of paragraph 3 of Article XXIV (Elimi- 
nation of Double Taxation)) in the United States in that year, 
and 


(ii) where the value at the time of the individual’s death of 
the individual’s entire gross estate wherever situated (deter- 
mined under the law of the United States) exceeded 1.2 mil- 
lion U.S. dollars or its equivalent in Canadian dollars, any 
income, profits or gains of the individual for that year from 
property situated in the United States at that time, and 


(b) to the extent that such estate or inheritance taxes are imposed 
upon the death of the individual’s surviving spouse, be allowed 
as a deduction from the amount of any Canadian tax otherwise 
payable by the trust for its taxation year in which that spouse 
dies on any income, profits or gains of the trust for that: year 
arising (within the meaning of paragraph 3 of Article XXIV 
(Elimination of Double Taxation)) in the United States or from 
property situated in the United States at the time of death of the 
spouse. 


For purposes of this paragraph, property shall be treated as situated 
within the United States if it is so treated for estate tax purposes 
under the law of the United States as in effect on March 17, 1995, 
subject to any subsequent changes thereof that the competent au- 
thorities of the Contracting States have agreed to apply for the pur- 
poses of this paragraph. The deduction allowed under this’ para- 
graph shall take into account the deduction for any income tax paid 
or accrued to the United States that is provided under. paragraph 
2(a), 4(a) or 5(b) of Article XXIV (Elimination of Double 
Taxation). 

Related Provisions: See at end of Art. XXIX-B, 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


7. Taxes imposed by reason of death 
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Art. XXIX-B — Taxes Imposed by Reason of Death 


It is understood that, 


(a) Where a share or option in respect of a share is property situated in the 
United States for the purposes of Article XXIX B (Taxes Imposed by Rea- 
son of Death) of the Convention, any employment income in respect of the 
share or option shall be, for the purpose of clause 6(a)(i1) of that Article, 
income from property situated in the United States; 


(b) Where property situated in the United States for the purposes of Article 
XXIX B (Taxes Imposed by Reason of Death) of the Convention is held by 
an entity that is a resident of Canada and that is described in subparagraph 
1(b) of Article [TV (Residence) of the Convention, any income out of or 
under the entity in respect of the property shall be, for the purpose of subpar- 
agraph 6(a)(ii) of Article XXIX B (Taxes Imposed by Reason of Death), 
income from property situated in the United States; and 


(c) [Reproduced under para. 7 below]. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “Canadian tax” — Art. IIL: 1(c); “es- 
tate”, “individual”, “property’»—ITCIA 3, ITA 248(1); “resident” — Art. IVO; 
“trust” —ITCIA 3, ITA 104(1), 248(1); “United States” — Art. III:1(b). 


Technical Explanation [2007 Protocol]: In addition to the foregoing, paragraph 7 
of the General Note provides certain clarifications for purposes of paragraphs 6 and 7 
of Article XXIX B. These clarifications ensure that tax credits will be available in cases 
where there are inconsistencies in the way the two Contracting States view the income 
and the property. 


Subparagraph 7(a) of the General Note applies where an individual who immediately 
before death was a resident of Canada held at the time of death a share or option in 
respect of a share that constitutes property situated in the United States for the purposes 
of Article XXIX B and that Canada views as giving rise to employment income(for 
example, a share or option granted by an employer). The United States imposes estate 
tax on the share or option in respect of a share, while Canada imposes. income tax.on 
income from employment. Subparagraph 7(a) provides that for purposes of clause 
6(a)(ii) of Article XXIX B, any employment income in respect of the share or option 
constitutes income from property situated in the United States. This provision ensures 
that the estate tax paid on the share or option in the United States will be allowable as a 
deduction from the Canadian income tax. 


Subparagraph 7(b) of the General Note applies where an individual who immediately 
before death was a resident of Canada held at the time of death a registered retirement 
savings plan (RRSP) or other entity that is a resident of Canada and that is described in 
subparagraph 1(b) of Article IV (Residence) and such RRSP or other entity held pro- 
perty situated in the United States for the purposes of Article XXIX B. The United 
States would impose estate tax on the value of the property held by the RRSP or other 
entity (to the extent such property is subject to Federal estate tax), while Canada would 
impose income tax on a deemed distribution of the property in the RRSP or other en- 
tity. Subparagraph 7(b) provides that any income out of or under the entity in respect of 
the property is, for the purpose of subparagraph 6(a)(ii) of Article XXIX B, income 
from property situated in the United States. This provision ensures that the estate tax 
paid on the underlying property in the United States (if any) will be allowable as a 
deduction from the Canadian income tax. 


Subparagraph 7(c) of the General Note applies where an individual who immediately 
before death was a resident or citizen of the United States held at the time of death an 
RRSP or other entity that is a resident of Canada and that is described in subparagraph 
1(b) of Article IV (Residence). The United States would impose estate tax on the value 
of the property held by the RRSP or other entity, while Canada would impose income 
tax on a deemed distribution of the property in the RRSP or other entity. Subparagraph 
7(c) provides that for the purpose of paragraph 7 of Article XXIX B, the tax imposed in 
Canada is imposed in respect of property situated in Canada. This provision ensures 
that the Canadian income tax will be allowable as a credit against the U.S. estate tax. 


Technical Explanation [1995 Protocol]: Credit for U.S. taxes 


Under paragraph 6, Canada agrees to give Canadian residents and Canadian resident 
spousal trusts (or trusts treated as such by virtue of paragraph 5) a deduction from tax 
(i.e., a credit) for U.S. Federal or state estate or inheritance taxes imposed on U.S. situs 
property of the decedent or the trust. This credit is allowed against the income tax 
imposed by Canada, in an amount computed in accordance with subparagraph 6(a) or 
6(b). 


Subparagraph 6(a) covers the first set of cases — where the U.S. tax is imposed upon a 
decedent’s death. Subparagraph 6(a)(i) allows a credit for U.S. tax against the total 
amount of Canadian income tax payable by the decedent in the taxable year of death on 
any income, profits, or gains arising in the United States (within the meaning of para- 
graph 3 of Article XXIV (Elimination of Double Taxation)). For purposes of subpara- 
graph 6(a)(i), income, profits, or gains arising in the United States within the meaning 
of paragraph 3 of Article XXIV include gains deemed realized at death on U.S. situs 
real property and on personal property forming part of the business property of a U.S. 
permanent establishment or fixed base. (As explained below, these are the only types of 
property on which the United States may impose its estate tax if the estate is worth $1.2 
million or less.) Income, profits, or gains arising in the United States also include in- 
come and profits earned by the decedent during the taxable year of death, to the extent 
that the United States may tax such amounts under the Convention (e.g., dividends 
received from a U.S. corporation and wages from the performance of personal services 
in the United States). 


Where the value of the decedent’s entire gross estate exceeds $1.2 million, subpara- 
graph 6(a)(ii) allows a credit against the Canadian income tax on any income, profits, 
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or gains from any U.S. situs property, in addition to any credit allowed’ by subpara- 
graph 6(a)(i). This provision is broader in scope than is the general rule under subpara- 
graph 6(a)(i), because the United States has retained the right to impose its estate tax on 
all types of property in the case of larger estates. 


Subparagraph 6(b) provides rules for a second category of cases — where the U.S. tax 
is imposed upon the death of the surviving spouse. In these cases, Canada agrees to 
allow a credit against the Canadian tax payable by, a trust for its taxable year during 
which the surviving spouse dies on. any income, profits, or gains (i) arising in the 
United States on U.S. situs real property or business property, or (ii) from property 
situated in the United States. These rules are intended to provide a credit for taxes 
imposed as a result of the death of the surviving spouse in situations involving trusts. 
To the extent that taxes are imposed on the estate of the surviving spouse, subparagraph 
6(a) would apply as well. In addition, the competent authorities are authorized to pro- 
vide relief from double taxation in certain additional circumstances involving trusts, as 
described above in connection with Article 14 of the Protocol. 


The credit allowed under paragraph 6 is subject to certain conditions. First, where the 
decedent was a U.S. citizen or former citizen (described in paragraph 2 of Article 
XXIX (Miscellaneous Rules)), paragraph 6 does not obligate Canada to: provide a 
credit for U.S. taxes in excess of the amount of U.S. taxes that would have been paya- 
ble if the decedent had not been’ a U.S. citizen or former citizen. Second, the credit 
allowed under paragraph 6 will be computed after taking into account any deduction 
for U.S. income tax provided under paragraph 2(a), 4(a), or 5(b) of Article XXIV 
(Elimination of Double Taxation). This clarifies that no double credit will be allowed 
for any amount and provides an ordering rule. Finally, because Canadian domestic law 
does not contain a definition of U.S. situs property for death tax purposes, such a defi- 
nition is provided for purposes of paragraph 6. To maximize coordination of the credit 
provisions, the Contracting States agreed to follow the U.S. estate tax law definition as 
in effect on the date of signature of the Protocol and, subject to competent authority 
agreement, as it may be amended in the future. 


7. In determining the amount of estate tax imposed by the United 
States on the estate of an individual who was a resident or citizen of 
the United States at the time of death, or upon the death of a surviv- 
ing spouse with respect to a qualifed domestic trust created by such 
an individual or the individual’s executor or surviving spouse, a 
credit shall be allowed against such tax imposed in respect of pro- 
perty situated outside the United States, for the federal and provin- 
cial income taxes payable in Canada in respect of such property by 
reason of the death of the individual or, in the case of a qualified 
domestic trust, the individual’s surviving spouse. Such credit shall 
be computed in accordance with the following rules: 


(a) a credit otherwise allowable under this paragraph shall be 
allowed regardless of whether the identity of the taxpayer under 
the law of Canada corresponds to that under the law of the 
United States; 


(b) the amount of a credit allowed under this paragraph shall be 
computed in accordance with the provisions and subject to the 
limitations of the law of the United States regarding credit for 
foreign death taxes (as it may be amended from time to time 
without changing the general principle hereof), as though the in- 
come tax imposed by Canada were a creditable tax under that 
law; 


(c) a credit may be claimed under this paragraph for an amount 
of federal or provincial income tax payable in Canada only to 
the extent that no credit or deduction is claimed for such amount 
in determining any other tax imposed by. the United States, other 
than the estate tax imposed on property in a qualified domestic 
trust upon the death of the surviving spouse. 


History: 2007 Protocol Annex B (diplomatic notes, Sept. 21, 2007), agreed to form an 
“integral part of the Convention”, states: 


7. Taxes imposed by reason of death 
It.is understood that, 
(a)-(b) [Reproduced under para. 6 above]; and 


(c) Where a tax is imposed in Canada by reason of death in respect of an 
entity that isa resident of Canada and that is described in subparagraph 1(b) 
of Article IV (Residence) of the Convention, that tax shall be, for the pur- 
pose of paragraph 7 of Article XXIX B (Taxes Imposed by Reason of Death) 
of the Convention, imposed in respect of property situated in Canada. 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, “property” — 
ITCIA 3, ITA 248(1); “qualified domestic trust” —JInternal Revenue Code. s. 
2056A(a); “surviving spouse” — Internal Revenue Code s. 2(a); “taxpayer” —ITCIA 
3, ITA 248(1); “United States’? — Art. II:1(b). 
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Art. XXIX-B 


Technical Explanation [2007 Protocol]: See under Art. XXIX-B:6 above. 
Technical Explanation [1995 Protocol]: Credit for Canadian taxes 


Under paragraph 7, the United States agrees to allow a credit against U.S. Federal es- 
tate tax imposed on the estate of a U.S. resident or U.S. citizen decedent, or upon the 
death of a surviving spouse with respect to a qualified domestic trust created by such a 
decedent (or the decedent’s executor or surviving spouse). The credit is allowed for 
Canadian Federal and provincial income taxes imposed at death with respect to pro- 
perty of the estate or trust that is situated outside of the United States. As in the case 
under paragraph 6, the competent authorities also are authorized to provide relief from 
double taxation in certain cases involving trusts (see discussion of Article 14, above). 


The amount of the credit generally will be determined as though the income tax im- 
posed by Canada were a creditable tax under the U.S. estate tax provisions regarding 
credit for foreign death taxes, in accordance with the provisions and subject to the limi- 
tations of Internal Revenue Code section 2014. However, subparagraph 7(a) clarifies 
that a credit otherwise allowable under paragraph 7 will not be denied merely because 
of inconsistencies between U.S. and Canadian law regarding the identity of the tax- 
payer in the case of a particular taxable event. For example, the fact that the taxpayer is 
the decedent's estate for purposes of U.S. estate taxation and the decedent for purposes 
of Canadian income taxation will not prevent the allowance of a credit under paragraph 
7 for Canadian income taxes imposed by reason of the death of the decedent. 


In addition, subparagraph 7(c) clarifies that the credit against the U.S. estate tax gener- 
ally may be claimed only to the extent that no credit or deduction is claimed for the 
same amount of Canadian tax in determining any other U.S. tax. This makes clear, for 
example, that a credit may not be claimed for the same amount under both this provi- 
sion and Article XXIV (Elimination of Double Taxation). To prevent double taxation, 
an exception to this restriction is provided for certain taxes imposed with respect to 
qualified domestic trusts. Subject to the limitations of subparagraph 7(c), the taxpayer 
may choose between relief under Article XXIV, relief under this paragraph 7, or some 
combination of the two. 


8. Provided that the value, at the time of death, of the entire gross 
estate wherever situated of an individual who was a resident of 
Canada (other than a citizen of the United States) at the time of 
death does not exceed 1.2 million U.S dollars or its equivalent in 
Canadian dollars, the United States may impose its estate tax upon 
property forming part of the estate of the individual only if any gain 
derived by the individual from the alienation of such property 
would have been subject to income taxation by the United States in 
accordance with Article XIII (Gains). 


Definitions: “Canada” — Art. III:1(a), ITCIA 5; “estate”, “individual”, “property” — 
ITCIA 3, ITA 248(1); “United States” — Art. III:1(b). 


Technical Explanation [1995 Protocol]: Relief for small estates 


Under paragraph 8, the United States agrees to limit the application of its estate tax in 
the case of certain small estates of Canadian resident decedents. This provision is in- 
tended to eliminate the “trap for the unwary” that exists for such decedents, in the 
absence of an estate tax convention between the United States and Canada. In the ab- 
sence of sophisticated estate tax planning, such decedents may inadvertently subject 
their estates to U.S. estate tax liability by holding shares of U.S. corporate stock or 
other U.S. situs property. U.S. resident decedents are already protected in this regard by 
the provisions of Article XIII (Gains) of the present Convention, which prohibit Can- 
ada from imposing its income tax on gains deemed realized at death by U.S. residents 
on such property. 


Paragraph 8 provides relief only in the case of Canadian resident decedents whose en- 
tire gross estates wherever situated (i.e., worldwide gross estates determined under U.S. 
law) have a value, at the time of death, not exceeding $1.2 million. Paragraph 8 pro- 
vides that the United States may impose its estate tax upon property forming part of 
such estates only if any gain on alienation of the property would have been subject to 
U.S. income taxation under Article XIII (Gains). For estates with a total value not ex- 
ceeding $1.2 million, this provision has the effect of permitting the United States to 
impose its estate tax only on real property situated in the United States, within the 
meaning of Article XIII, and personal property forming part of the business property of 
a U.S. permanent establishment or fixed base. 


Saving clause exceptions 


Certain provisions of Article XXIX B are included in the list of exceptions to the gen- 
eral “saving clause” of Article XXIX (Miscellaneous Rules), as amended by Article 17 
of the Protocol. To the extent that an exception from the saving clause is provided for a 
provision, each Contracting State is required to allow the benefits of that provision to 
its residents (and, in the case of the United States, its citizens), notwithstanding the 
saving clause, General saving clause exceptions are provided for paragraphs 1, 5, and 6 
of Article XXIX B. Saving clause exceptions are provided for paragraphs 2, 3, 4, and 7, 
except for the estates, of former U.S. citizens referred to in paragraph 2 of Article 
XXIX. 


Effective dates 


Article 21 of the Protocol contains special retrospective effective date provisions for 
paragraphs 2 through 8 of Article XXIX B and certain related provisions of the Proto- 
col. Paragraphs 2 through 8 of Article XXIX B and the specified related provisions 
generally will take effect with respect to deaths occurring after the date on which the 
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Protocol enters into force (i.e., the date on which the instruments of ratification are 
exchanged). However, the benefits of those provisions will also be available with re- 
spect to deaths occurring after November 10, 1988, provided that a claim for refund 
due as a result of these provisions is filed by the later of one year from the date on 
which the Protocol enters into force or the date on which the applicable period for 
filing such a claim expires under the domestic law of the Contracting State concerned. 
The general effective dates set forth in Article 21 of the Protocol otherwise apply. 

It is unusual for the United States to agree to retrospective effective dates. In this case, 
however, the negotiators believed that retrospective application was not inappropriate, 
given the fact that the TAMRA provisions were the impetus for negotiation of the Pro- 
tocol and that the negotiations commenced soon after the enactment of TAMRA. The 
United States has agreed to retrospective effective dates in certain other instances (e.g., 
in the case of the U.S.-Germany estate tax treaty). The retrospective effective dates 
apply reciprocally, so that they will benefit the estates of U.S. decedents as well as 
Canadian decedents. 

Related Provisions [Art. XXIX-B]: ITA 60(d) — Deduction for interest accruing on 
estate taxes; Art. II:2(b)(iv) — Application to U.S. estate taxes; Art. XX VI:3(g) — 
Competent authority agreement to eliminate double taxation. 

History [Canada-U.S. Tax Treaty:Art. XXIX-B]: Art. XXIX-B added by 1995 
Protocol, art. 19, generally effective for deaths after November 10, 1988, provided re- 
fund claims that would otherwise be too late are filed by November 9, 1996 (see art. 
21(2) under “Application of the 1995 Protocol” above.) 


Article XXX — Entry Into Force 


1. This Convention shall be subject to ratification in accordance 
with the applicable procedures of each Contracting State and instru- 
ments of ratification shall be exchanged at Ottawa as soon as 
possible. 

Technical Explanation [1984]: Paragraph | provides that the Convention is subject 


to ratification in accordance with the procedures of Canada and the United States. The 
exchange of instruments of ratification is to take place at, Ottawa as soon as possible. 


2. The Convention shall enter into force upon the exchange of in- 
struments of ratification and, subject to the provisions of paragraph 
3, its provisions shall have effect: 


(a) for tax withheld at the source on income referred to in Arti- 
cles X (Dividends), XI (Interest), XII (Royalties) and XVIII 
(Pensions and Annuities), with respect to amounts paid or 
credited on or after the first day of the second month next fol- 
lowing the date on which the Convention enters into force; 


(b) for other taxes, with respect to taxable years beginning on or 
after the first day of January next following the date on which 
the Convention enters into force; and 


(c) notwithstanding the provisions of subparagraph (b), for the 
taxes covered by paragraph 4 of Article XXIX (Miscellaneous 
Rules) with respect to all taxable years referred to in that 
paragraph. 
Technical Explanation [1984]: Paragraph 2 provides, subject to paragraph 3, that 
the Convention shall enter into force upon the exchange of instruments of ratification. 
It has effect, with respect to source State taxation of dividends, interest, royalties, pen- 
sions, annuities, alimony, and child support, for amounts paid or credited on or after the 
first day of the second calendar month after the date on which the instruments of ratifi- 
cation are exchanged. For other taxes, the Convention takes effect for taxable years 
beginning on or after January | next following the date when instruments of ratification 
are exchanged. In the case of relief from United States social security taxes provided by 
paragraph 4 of Article XXIX (Miscellaneous Rules), the Convention also has effect for 
taxable years before the date on which instruments of ratification are exchanged. 


3. For the purposes of applying the United States foreign tax credit 
in relation to taxes paid or accrued to Canada: 


(a) notwithstanding the provisions of paragraph 2(a) of Article II 
(Taxes Covered), the tax on 1971 undistributed income on hand 
imposed by Part IX of the Income Tax Act of Canada shall be 
considered to be an income tax for distributions made on or after 
the first day of January 1972 and before the first day of January 
1979 and shall be considered to be imposed upon the recipient 
of a distribution, in the proportion that the distribution out of 
undistributed income with respect to which the tax has been paid 
bears to 85 per cent of such undistributed income; 


(b) the principles of paragraph 6 of Article XXIV (Elimination 
of Double Taxation) shall have effect for taxable years begin- 
ning on or after the first day of January 1976; and 
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Art.. XX XI — Termination 


(c) the. provisions of paragraph 1 of Article XXIV. shall have 
effect for taxable years beginning on or after the first day of Jan- 
uary 1981. 


Any claim for refund based on the provisions of this paragraph may 
be filed on or before June 30 of the calendar year following that in 
which the Convention enters into force, notwithstanding any rule of 
domestic law to the contrary. 


History: Para. 3 amended by 1983 Protocol, art. XIV. 


Definitions: “calendar year” —ITCIA 3, Interpretation. Act 37(1)(a);. “Canada” — 
Art. Il:1(a), ITCIA 5; “United States” — Art. III:1(b). 


Technical Explanation [1984]: Paragraph 3 provides special effective date rules for 
foreign tax credit computations with respect to taxes paid or accrued to Canada. Para- 
graph 3(a) provides that the tax on 1971 undistributed income on hand imposed by Part 
IX of the Income Tax Act of Canada is considered to be an “income tax” for distribu- 
tions made on.or after January 1, 1972 and before January 1,.1979. Any such tax which 
is paid or accrued under U.S. standards is considered to be imposed at the time of 
distribution and on the recipient of the distribution, in the proportion that the distribu- 
tion out of undistributed income with respect to which the tax has been paid bears to 
85% of such undistributed income. A person claiming a credit for tax pursuant to para- 
graph 3(a) is obligated to compute the amount of the credit in accordance with that 
paragraph. 

Paragraph 3(b) provides that the principles of paragraph 6 of Article XXIV (Elimina- 
tion of Double Taxation), which provides for resourcing of certain dividend, interest, 
and royalty income to eliminate double taxation of U.S. citizens residing in Canada, 
have effect for taxable, years beginning on or after January 1, 1976. The paragraph is 
intended to grant the competent authorities sufficient flexibility to address certain prac- 
tical problems that have arisen under the 1942 Convention. It is anticipated that the 
competent authorities will be guided by paragraphs 4 and’5 of Article XXIV in apply- 
ing paragraph 3(b) of Article XXX. Paragraph 3(c) provides that the provisions of para- 
graph.1.of Article XXIV (and the source rules of that Article) shall have effect for 
taxable years beginning on or after January 1, 1981. 


Any claim for refund based on the provisions of paragraph 3 may be filed on or before 
June 30.of the.calendar year following the year in which instruments of ratification are 
exchanged, notwithstanding statutes of limitations or other rules of domestic law to the 
contrary. For purposes of Code section 6611, the date of overpayment is the date on 
which instruments of ratification are exchanged, with respect to any refunds of U.S. tax 
pursuant to paragraph 3. 


4. Subject to the provisions of paragraph 5, the 1942 Convention 
shall cease to have effect for taxes for which this Convention has 
effect in accordance with the provisions of paragraph 2. 


Technical Explanation [1984]: Paragraph 4 provides that, subject to paragraph 5, 
the 1942 Convention ceases to have effect for taxes for which the Convention has ef- 
fect under the provisions of paragraph 2. For example, if under paragraph 2 the Con- 
vention were to have effect with respect to taxes withheld at source on dividends paid 
as-of October 1, 1984; the:1942 Convention will not have effect with respect to such 
taxes. 


5. Where any greater relief from tax,would have been afforded by 
any provision of the 1942 Convention than under this Convention, 
any such provision shall continue to have effect for the first taxable 
year with respect to which the provisions of this Convention have 
effect under paragraph 2(b). 


Definitions: “the 1942 Convention” — Art. III:1@). 


Technical Explanation [1984]: Paragraph 5 modifies the rule of paragraph 4 to 
allow all of the provisions of the 1942 Convention to continue to have effect for the 
period through the first taxable year with respect to. which the provisions of the Con- 
vention would otherwise have effect under paragraph 2(b), if greater relief from tax is 
available under the 1942 Convention than under the Convention. Paragraph 5 applies to 
all provisions of the 1942 Convention, not just those’ provisions of the Convention for 
which the Convention takes effect under paragraph 2(b) of this Article. Thus, for exam- 
ple, assume that the Convention has effect, pursuant to paragraph 2(b), for taxable 
years of a taxpayer beginning on or after January 1, 1985. Further assume that a U.S. 
resident with a taxable year beginning on April 1 and ending on March 31 receives 
natural resource royalties from Canada which are subject to a 25% tax under Article VI 
(Income from Real Property) of the Convention, as amended by the Protocol, and Can- 
ada’s internal law, but which would be subject to a 15% tax under Article XI of the 
1942 Convention. Pursuant to paragraph 5, the greater benefits of the 1942 Convention 
would continue to apply to royalties paid or credited to the U.S. resident through March 
31, 1986. 


6. The 1942 Convention shall terminate on the last date on which it 
has effect in accordance with the preceding provisions of this 
Article. 


Definitions: “the 1942 Convention” — Art. III:1@). 


Art. XXXI 


Technical Explanation [1984]: Paragraph 6 provides, that the. 1942. Convention 
terminates on the last of the dates on which it has effect in accordance with the provi- 
sions of paragraphs 4.and 5. 


7. The Exchange of Notes between the United States and Canada 
dated August 2 and September 17, 1928, providing for relief from 
double income taxation on shipping profits, is terminated. Its provi- 
sions shall cease to have effect with respect to taxable years begin- 
ning on or after the first day of January next following the date on 
which this Convention enters into force. | 

Definitions: “Canada” — Art. III:1(a), ITCIA 5; “United States” — Art. III:1(b). 


Technical Explanation [1984]: Paragraph 7 terminates the Exchange of Notes 
between the United States and Canada of August 2 and September 17, 1928 providing 
for relief from double taxation of shipping profits. The provisions of the Exchange of 
Notes no longer have effect for taxable years beginning on or after January 1 following 
the exchange of instruments of ratification of the Convention. The 1942 Convention, in 
Article V, had suspended the effectiveness, of the Exchange of Notes. 


8. The provisions of the Convention between the Government of 
Canada and the Government of the United States of America for the 
Avoidance of Double Taxation and the Prevention of Fiscal Eva- 
sion with Respect to Taxes on the Estates of Deceased Persons 
signed at Washington on February 17, 1961 shall continue, to have 
effect with respect to estates of persons deceased prior to the first 
day of January next following the date on which this Convention 
enters into force but shall cease to have effect with respect to estates 
of persons deceased on or after that date. Such Convention shall 
terminate on the last date on which it has effect in accordance with 
the preceding sentence. 

Definitions: “Canada” — Art. IlI:1(a), ITCIA 5; “estate’ —ITCIA 3, ITA 248(1); 


“person” — Art. IlI:1(e), ITCIA 3, Interpretation Act 35(1); “United States” — Art. 
If: 1(b): , 


Technical Explanation [1984]: Paragraph 8 terminates the Convention between 
Canada and the United States for the Avoidance of Double Taxation with Respect to 
Taxes on the Estates of Deceased Persons signed on February 17, 1961. The provisions 
of that Convention cease to have effect with respect to estates of persons deceased on 
or after January 1 of the year following the exchange. of instruments of ratification of 
the Convention. 


interpretation Bulletins [Art. XXX]: IT-173R2: Capital gains derived in Canada by 
residents of the United States. 


Article XXXI — Termination 


1. This Convention shall remain in force until terminated by a Con- 
tracting State. 


Technical Explanation [1984]: Paragraph 1 provides that the Convention shall 
remain in force until terminated by Canada or the United States. 


2. Either Contracting State may terminate the Convention at any 
time after 5 years from the date on which the Convention enters into 


| force provided that at least 6 months’ prior notice of termination 


has been given through diplomatic channels. 


Technical Explanation [1984]: Paragraph 2 provides that either Canada or the 
United States may. terminate the Convention at any time after 5 years from the date on 
which. instruments of ratification are exchanged, provided that notice of termination is 
given through diplomatic channels at least 6 months prior to the date on which the 
Convention is to terminate. 


3. Where a Contracting State considers that a significant change in- 
troduced in the taxation laws of the other Contracting State should 
be accommodated by a modification of the Convention, the Con- 
tracting States shall consult together with a view to resolving the 
matter: if the matter cannot be satisfactorily resolved, the first-men- 
tioned State may terminate the Convention in accordance with the 
procedures set forth in paragraph 2, but without regard to the 5 year 
limitation provided therein. 

Definitions: “State” — Art. II:1(i). 

Technical Explanation [1984]: Paragraph 3 provides a special termination rule in 
situations where Canada or the United States changes its taxation laws and the other 
Contracting State believes that such change is significant enough to warrant modifica- 
tion of the Convention: In such a circumstance, the Canadian Ministry of Finance and 
the United States Department of the Treasury would consult with a view to resolving 
the matter. If the matter cannot be satisfactorily resolved, the Contracting State request- 
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ing an accommodation because of the change in the other Contracting State's taxation 
laws may terminate the Convention by giving the 6 months’ prior notice required by 
paragraph 2, without regard to whether the Convention has been in force for 5 years. 


4. In the event the Convention is terminated, the Convention shall 
cease to have effect: 


(a) for tax withheld at the source on income referred to in Arti- 
cles X (Dividends), XI (Interest), XII (Royalties), XVIII (Pen- 
sions and Annuities) and paragraph 2 of Article XXII (Other In- 
come), with respect to amounts paid or credited on or after the 
first day of January next following the expiration of the 6 
months’ period referred to in paragraph 2; and*” 


(b) for other taxes, with respect to taxable years beginning on or 

after the first day of January next following the expiration of the 

6 months” period referred to in paragraph 2. 
Technical Explanation [1984]: Paragraph 4 provides that, in the event of termina- 
tion, the Convention ceases to have effect for tax withheld at source under Articles X 
(Dividends), XI (Interest), XII (Royalties), and XVIII (Pensions and Annuities), and 
under paragraph 2 of Article XXII (Other Income), with respect to amounts paid or 
credited on or after the first day of January following the expiration of the 6 month 
period referred to in paragraph 2. In the case of other taxes, the Convention shall cease 
to have effect in the event of termination with respect to taxable years beginning on or 
after January | following the expiration of the 6 month period referred to in paragraph 
2 


APPENDIX — EXECUTION AND COMPETENT 
AUTHORITIES LETTER 
[From Canada — ed. ] September 26, 1980 


Excellency: I have the honor to refer to the Convention between the 
United States of America and Canada with Respect to Taxes on In- 
come and on Capital, signed today, and to confirm certain under- 
standings reached between the two Governments with respect to the 
Convention. 


1. In French, the term “société” also means a “corporation” within 
the meaning of Canadian law. 


2. The competent authorities of each of the Contracting States shall 
review the procedures and requirements for an organization of the 
other Contracting State to establish its status as a religious, scien- 
tific, literary, educational or charitable organization entitled to ex- 
emption under paragraph 1 of Article XXI (Exempt Organizations), 
or as an eligible recipient of the charitable contributions or gifts re- 
ferred to in paragraphs 5 and 6 of Article XXI, with a view to 
avoiding duplicate application by such organizations to the adminis- 
tering agencies of both Contracting States. If a Contracting State 
determines that the other Contracting State maintains procedures to 
determine such status and rules for qualification that are compatible 
with such procedures and rules of the first-mentioned Contracting 
State, it is contemplated that such first-mentioned Contracting State 
shall accept the certification of the administering agency of the 
other Contracting State as to such status for the purpose of making 
the necessary determinations under paragraphs 1, 5 and 6 of Article 
XXI. 


It is further agreed that the term “family”, as used in paragraphs 5 
and 6 of Article XXI, means an individual’s brothers. and sisters 
(whether by whole or half-blood, or by adoption), spouse, ances- 
tors, lineal descendants and adopted descendants. 


3. It is the position of Canada that the so-called “unitary apportion- 
ment” method used by certain states of the United States to allocate 
income to United States offices or subsidiaries of Canadian compa- 
nies results in inequitable taxation and imposes excessive adminis- 
trative burdens on Canadian companies doing business_in. those 
states. Under that method the profit of a Canadian company on its 
United States business is not determined on the basis of arm’s- 
length relations but is derived from a formula taking account of the 
income of the Canadian company and its worldwide subsidiaries as 
well as the assets, payroll and sales of all such companies. For a 
Canadian multinational company with many subsidiaries in differ- 
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ent countries to have to submit its books and records for all of these 
companies to a state of the United States imposes a costly burden. It 
is understood that the Senate of the United States has not consented 
to any limitation on the taxing jurisdiction of the states by a treaty 
and that a provision which would have restricted the use. of unitary 
apportionment in the case of United Kingdom corporations was re- 
cently rejected by the Senate. Canada continues to be concerned 
about this issue as it affects Canadian, multinationals. If an accept- 
able provision on this subject can be devised, the United States 
agrees to reopen discussions with Canada on this subject. ° 


APPENDIX — FIFTH PROTOCOL (2007) 


ANNEX A | | 
[Diplomatic] Note No. JLAB-0111_— [from — Canada — 
ed.] September 21, 2007 
Excellency, 


I have the honor to refer to the Protocol (the “Protocol” ) done.to- 
day between Canada and the United States of America amending 
the Convention with Respect to Taxes on Income and on Capital 
done at Washington on 26 September 1980, as amended by the Pro- 
tocols done on 14 June 1983, 28 March 1984, 17 March 1995, and 
29 July 1997 (the “Convention” ), and to propose on behalf of the 
Government of Canada the following: 


In respect of any case where the competent authorities have en- 
deavored but are unable to reach a complete agreement under Arti- 
cle XXVI (Mutual Agreement Procedure) of the Convention regard- 
ing the application of one or more of the following Articles of the 
Convention: IV (Residence) (but only insofar as it relates to the res- 
idence of a natural person), V (Permanent Establishment), VII 
(Business Profits), IX (Related Persons), and XII (Royalties) (but 
only (t) insofar as Article XII might apply in transactions involving 
related persons to whom Article IX might apply, or (ii).to.an-alloca- 
tion of amounts between royalties that are taxable under paragraph 
2 thereof and royalties that are exempt under paragraph 3 thereof), 
binding arbitration shall be used to determine such application, un- 
less the competent authorities agree that the particular case is not 
suitable for determination by arbitration. In addition, the competent 
authorities may, on an ad hoc basis, agree that binding arbitration 
shall be used in respect of any other matter.to which Article XXVI 
applies. If an arbitration proceeding (the “Proceeding” ) under par- 
agraph 6 of Article XXVI commences, the following rules-and pro- 
cedures shall apply: 


1. The Proceeding shall be conducted in the manner prescribed by, 
and subject to the requirements of, paragraphs 6 and 7 of Article 
XXVI and these rules and procedures, as modified or supplemented 
by any other rules and procedures agreed upon by the competent 
authorities pursuant to paragraph 17 below. 


2. The determination reached by. an arbitration board) in the Pro- 
ceeding shall be limited to a determination regarding the amount of 
income, expense or tax reportable to the Contracting States. 


3. Notwithstanding the initiation of the Proceeding, the competent 
authorities may reach a mutual agreement to resolve a case’and ter- 
minate the Proceeding. Correspondingly, a concerned person may 
withdraw a request for the competent authorities to engage in the 
Mutual Agreement Procedure (and thereby terminate the Proceed- 
ing) at any time. ahbkat 


4. The requirements of subparagraph 7(d) of Article XXVI shall be 
met when the competent authorities have each received from each 
concerned person a notarized statement agreeing that the concerned 
person and each person acting on the concerned person’s behalf, 
shall not disclose to any other person any information received dur- 
ing the course of the Proceeding from either Contracting State or 
the arbitration board, other than the determination of the Proceed- 
ing. A concerned person that has the legal authority to ‘bind any 
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other Sasa pera} on ‘this matter may do: So ina comprehen- 


sive notarized. statement. 


5. Each Can aig State shall have 60 days from the date on 
which the Proceeding begins to send a written communication to 
the other Contracting State appointing one member of the arbitra- 
tion board. Within 60 days of the date on which the second such 
communication is sent, the two members appointed by the Con- 
tracting States shall appoint’ a third member,’ who shall ‘serve as 
chair of:the: board. If either Contracting State fails to appoint a 
member; or if the members appointed by the Contracting States fail 
to agree upon the thitd:member' in the manner prescribed by this 
paragraph, a Contracting State shall ask the highest ranking member 
of the Secretariat at the Centre for Tax Policy and Administration of 
the Organisation for Economic. ,Co-operation;):and -Development 


(OECD) who is not a:citizen of either Contracting, State, to, appoint | 


the remaining member(s)..by, written notice, to both, Contracting 
States within 60 days of the date of such, failure:, The. competent 
authorities shall develop a non-exclusive list of individuals with. fa- 
miliarity in international tax matters who may tae and serve as 
the chair of the board, 


6. The Aiarcaae board may adopt any procedures necessary for the 
conduct of,its,business, provided that the-procedures. are, not incon- 
sistent, with any provision. of Article XXVI or this note. 


7. Each of the‘ Contracting ‘States shall tie peiniided to’ submit, 
within 60 days of the appointment of ‘the chair ‘of the arbitration 
board, a proposed resolution describing the proposed disposition of 
the specific monetary amounts of income, expense or taxation at 
issue in the case, and a supporting position paper, for consideration 
by the:arbitration board, Copies of the proposed resolution-and sup- 
porting position ,paper-shall be provided, by the board to the other 
Contracting State on the date on which‘ theater of the submissions 
is submitted’ to the board? In, the: event that only’ one Contracting 
State, submits a. proposed. resolution within the allotted: time, then 
that proposed resolution shall be deemed to-be: the determination of 
the board. in that case and the Proceeding shall. be terminated. Each 
of the Contracting States may, if it so desires, submit a reply sub- 
mission to the board within 120 days of the appointment of its 
chair, to address any points raised by the proposed resolution or;po- 
sition. paper submitted bythe other, Contracting State. Additional 
information may be submitted to the arbitration.board only. at its 
request, and. copies of the board’s request and the, Contracting 
State’s response shall be provided to the. other Contracting State on 
the date on which the request or the response is submitted. Except 
for logistical matters such as. those identified in paragraphs 12, 14 
and 15 below, all communications from the Contracting States to 
the arbitration board, and vice versa, shall take place only through 
written communications between the designated competent authori- 
ties and. the chair of the board. 


8. The arbitration board shall deliver a determination in writing to 
the Contracting States within six months of the appointment of its 
chair. The board shall adopt as its determination one of the pro- 
posed resolutions submitted by the Contracting States. ee! 


9. In fairing its deiesmaipation: the. Banaue board shall,apply, as 
necessary: (1) the provisions of the Convention as amended; (2) any 
agreed commentaries or explanations of the Contracting States. con- 
cerning the Convention as amended; (3).the laws of the Contracting 
States to the extent they are not inconsistent with each other; and 
(4) any OECD Commentary, Guidelines or Reports regarding rele- 
vant analogous portions of the OECD Model Tax Convention. 


10, The ‘ieceiiination of the arbitration board in a particular case 
shall be binding on the Contracting States. The determination of the 
board shall not state a rationale. It shall have no precedential value. 
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11. As provided in subparagraph 7(e) of Article XXVI, the determi- 


| nation of an arbitration board shall constitute a resolution by mutual 


agreement under this Article. Each concerned person must, within 
30; days of receiving the determination of the board from the com- 
petent authority to which the case was first presented, advise. that 
competent authority whether that concerned person accepts the de- 
termination of the board. If any concerned person fails to so advise 


| the televant competent authority within this time frame, the, deter- 


mination of the:board shall be considered not to have been accepted 


| in that case. Where the determination of the board is:not accepted, 


the case may not subsequently be the subject of a Proceeding. 


12. Any meeting(s) of the arbitration board shall be in facilities pro- 
vided by the Contracting State whose competent authority initiated 
the mutual agreement proceedings in the case. 


13. The treatment of any associated interest or penalties shall be 
determined by applicable | domestic law of the Contracting State(s) 
concerned. 


14. No information relating to the Proceeding (including the board’s 
determination) may be disclosed by the: members: of the arbitration 
board:or their staffs or by either competent authority, except as’ per- 
mitted by the Convention:and the domestic laws of the Contracting 


' | States. In:addition; all material prepared in the ‘course of, or relating 


to, the Proceeding shall be considered to be information exchanged 
between the Contracting States. The Contracting States shall ensure 
that: all: members of the arbitration board and: their staffs sign and 
send: to each Contracting State notarized ‘statements, prior to. their 
acting in the arbitration proceeding, in which they. agree:to abide by 
and be subject to the:confidentiality and nondisclosure provisions of 
Articles XX VI‘and XX VII of the Convention and the applicable do- 
mestic. laws of the Contracting States. In the event those provisions 
conflict, the most restrictive condition shall apply. 


15. The fees and expenses of members of the arbitration board shall 
be set in accordance with .the International»Centre for Settlement. of 
Investment Disputes (ICSID) Schedule of Fees for arbitrators, as in 
effect on the date on which the arbitration proceedings begin, and 
shall be borne equally by the Contracting States. Any fees for lan- 
guage translation shall also be borne equally by the Contracting 
States. Meeting facilities, related resources; financial management, 
other logistical support, and general administrative coordination of 
the Proceeding shall be provided, at its own cost, by the Contracting 
State’ whose competent authority -initiated the’ mutual agreement 
proceedings in the case. Any other costs shall be borne by the Con- 
tracting State that incurs them. 


16. For purposes of paragraphs 6 and'7 of Article XXVI and this 
note, each competent authority shall confirm in writing to the other 
competent authority and to the concerned person(s): the.date: of its 
receiptof the information necessary. to undertake. substantive \con- 
sideration for a mutual agreement. Such information shall be: 


(a) in the United States, the information required to be submitted 
to'the U.S.:competent authority under Revenue Procedure 2006- 
54, section 4:05 (or any applicable analogous provisions) and; 
for cases initially submitted ‘as 'a request for'an Advance Pricing 

‘Agreement, the information required to be submitted to the 'In- 
ternal Revenue ‘Service under Revenue Procedure 2006-9, sec- 
tion 4 (or any applicable analogous provisions), and 


(b) in Canada, the information required to be submitted to Cana- 
“dian competent authority under Information Circular 71-17 (or 
any applicable successor publication). 


However, this information shall not; be considered received: until 
both competent, authorities: have received copies of all materials 
submitted to either Contracting, State bythe, concerned. person(s) in 
connection with.the mutual agreement procedure. 


2389 


S. 17 


17, The competent authorities of the Contracting States may modify 
or supplement the above rules and procedures as necessary to more 
effectively implement the intent of paragraph 6 of Article XXVI to 
eliminate double taxation. 


If the above proposal is acceptable to your Government, I further 
propose that this Note, which is authentic in English and in French, 
and your reply Note reflecting such acceptance shall constitute an 
agreement between our two Governments which shall enter into 
force on the date of entry into force of the Protocol and shall be 
annexed to the Convention as Annex A thereto and shall therefore 
be an integral part of the Convention. 


Please accept, Excellency, the assurance of my _ highest 
consideration. 


Maxime Bernier, Minister of Foreign Affairs [Canada] 


[Diplomatic] Note No. 1015 [from U.S. — ed.] 
Excellency, 


I have the honor to acknowledge receipt of your Note No. JLAB- 
O11] dated September 21, 2007, which states in its entirety as 
follows: 


[Reproduces in its entirety Note JUAB-0111 above — ed.] 


! am pleased to inform you that the Government of the United States 
of America accepts the proposal set forth in your Note. The Govern- 
ment of the United States of America further agrees that your Note, 
which is authentic in English and in French, together with this re- 
ply, shall constitute an Agreement between the United States of 
America and Canada, which shall enter into force on the date of 
entry into force of the Protocol amending the Convention between 
the United States of America and Canada with Respect to Taxes on 
Income and on Capital done at Washington on 26 September 1980, 
as amended by the Protocols done on 14 June 1983, 28 March 
1984, 17 March 1995, and 29 July 1997 (the “Convention” ), and 
shall be annexed to the Convention as Annex A thereto, and shall 
therefore be an integral part of the Convention. 


Accept, Excellency, the renewed assurances of my highest 
consideration. 


Embassy of the United States of America 


Ottawa, September 21, 2007 
Terry Breese 
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[Diplomatic] Note No.  JLAB-0112 
ed.] September 21, 2007 


Excellency, 


Canada — 


[from 


I have the honor to refer to the Protocol (the “Protocol”) done to- 
day between Canada and the United States of America amending 
the Convention with Respect to Taxes on Income and on Capital 
done at Washington on 26 September 1980, as amended by the Pro- 
tocols done on 14 June 1983, 28 March 1984, 17 March 1995, and 
29 July 1997 (the “Convention”). 


In the course of the negotiations leading to the conclusion of the 
Protocol done today, the negotiators developed and agreed upon a 
common understanding and interpretation of certain provisions of 
the Convention. These understandings and interpretations are in- 
tended to give guidance both to the taxpayers and to the tax author- 
ities of our two countries in interpreting various provisions con- 
tained in the Convention. 


I, therefore, have the further honor to propose on behalf of the Gov- 
ernment of Canada the following understandings and 
interpretations: 


1. Meaning of undefined terms — For purposes of paragraph 2 
of Article III (General Definitions) of the Convention, it is under- 
stood that, as regards the application at any time of the Convention, 
and any protocols thereto by a Contracting State, any term not de- 
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fined therein shall, unless the context otherwise requires or the 
competent authorities otherwise agree to a common meaning pursu- 
ant to Article XXVI (Mutual Agreement Procedure), have the 
meaning which it has at that time under the law of that State for the 
purposes of the taxes to which the Convention, and any protocols 
thereto apply, any meaning under the applicable tax laws of that 
State prevailing over a meaning given to the term under other laws 
of that State. 


2. Meaning of connected projects — For the purposes of ap- 
plying subparagraph (b) of paragraph 9 of Article V (Permanent Es- 
tablishment) of the Convention, it is understood that projects shall 
be considered to be connected if they constitute a coherent whole, 
commercially and geographically. 


3. Definition of the term “dividends” — It is understood that 
distributions from Canadian income trusts and royalty trusts that are 
treated as dividends under the taxation laws of Canada shall be con- 
sidered dividends for the purposes of Article X (Dividends) of the 
Convention. 


4. Deletion of Article XIV (Independent Personal Ser- 
vices) — It is understood that the deletion of Article XIV (Inde- 
pendent Personal Services) of the Convention confirms the negotia- 
tors’ shared understanding that no practical distinction can be made 
between a “fixed base” and a “permanent establishment’, and that 
independent personal services of a resident of a Contracting State, 
to the extent that such resident is found to have a permanent estab- 
lishment in the other Contracting State with respect to those ser- 
vices, shall be subject to the provisions of Article VII (Business 
Profits). 


5. Former permanent establishments and fixed bases — 
It is understood that the modifications of paragraph 2 of Article VII 
(Business Profits), paragraph 4 of Article X (Dividends), paragraph 
3 of Article XI (Interest) and paragraph 5 of Article XII (Royalties) 
of the Convention to refer to business having formerly been carried 
on through a permanent establishment confirm the negotiators’ 
shared understanding of the meaning of the existing provisions, and 
thus are clarifying only. 


6. Stock options — For purposes of applying Article XV (In- 
come from Employment) and Article XXIV (Elimination of Double 
Taxation) of the Convention to income of an individual in connec- 
tion with the exercise or other disposal (including a deemed exer- 
cise or disposal) of an option that was granted to the individual as 
an employee of a corporation or mutual fund trust to acquire shares 
or units (“securities”) of the employer (which is considered, for the 
purposes of this Note, to include any related entity) in respect of 
services rendered or to be rendered by such individual, or in con- 
nection with the disposal (including a deemed disposal) of a secur- 
ity acquired under such an option, the following principles shall 
apply: 
(a) Subject to subparagraph 6(b) of this Note, the individual 
shall be deemed to have derived, in respect of employment exer- 
cised in a Contracting State, the same proportion of such income 
that the number of days in the period that begins on the day the 
option was granted, and that ends on the day the option was ex- 
ercised or disposed of, on which the individual’s principal place 
of employment for the employer was situated in that Contracting 
State is of the total number of days in the period on which the 
individual was employed by the employer; and 


(b) Notwithstanding subparagraph 6(a) of this Note, if the com- 
petent authorities of both Contracting States agree that the terms 
of the option were such that the grant of the option will be ap- 
propriately treated as transfer of ownership of the securities 
(e.g., because the options were in-the-money or not subject to a 
substantial vesting period), then they may agree to attribute in- 
come accordingly. 
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7. Taxes imposed by reason of death — It is understood that, 


(a) where a share or option in respect of a share is property situ- 
ated in the United States for the purposes. of Article XXIX B 
(Taxes Imposed by Reason of Death) of the Convention, any 
employment income in respect of the share or option shall be, 
for the purpose of clause 6(a)(ii) of that Article, income from 
property situated in the United States; 


(b) where property situated in.the United States for the purposes 
of Article XXIX B (Taxes Imposed: by Reason of Death) of the 
Convention is held by an entity that is a resident of Canada and 
that is described in subparagraph 1(b) of Article IV (Residence) 
of the Convention, any income out of or under the entity in re- 
spect of the property shall be, for the purpose of subparagraph 
6(a)(ii) of Article XXIX B (Taxes Imposed by Reason of 
Death), income from property situated in the United States; and 
savings plan under section 146 or registered retirement income 
fund under section 146.3 that is funded exclusively by rollover 
contributions from one or more of the preceding plans; and 


(c) where a tax is imposed in Canada by reason of death in re- 
spect of an entity that is a resident of Canada and that is de- 
scribed in subparagraph 1(b) of Article TV (Residence) of the 
Convention, that tax shall be, for the purpose of paragraph 7 of 
Article XXIX B (Taxes Imposed by Reason of Death) of the 
Convention, imposed in respect of property situated in Canada. 


8. Royalties — information in connection with franchise 
agreement — It is understood that the reference in subparagraph 
3(c) of Article XII (Royalties) of the Convention to information 
provided in connection with a franchise agreement shall generally 
refer only to information that governs or otherwise deals with the 
operation (whether by the payer or by another person) of the 
franchise, and not to other information concerning industrial, com- 
mercial or scientific experience that is held for resale or license. 


9. With reference to Article VII (Business Profits) — It is un- 
derstood that the business profits to be attributed to a permanent 
establishment shall include only the profits derived from the assets 
used, risks assumed and activities performed by the permanent es- 
tablishment. The principles of the OECD Transfer Pricing Guide- 
lines shall apply for purposes of determining the profits attributable 
to a permanent establishment, taking into account the different eco- 
nomic and legal circumstances of a single entity. Accordingly, any 
of the methods described therein as acceptable methods for deter- 
mining an arm’s length result may be used to determine the income 
of a permanent establishment so long as those methods are applied 
in accordance with the Guidelines. In particular, in determining the 
amount of attributable profits, the permanent establishment shall be 
treated as having the same amount of capital that it would need to 
support its activities if it were a distinct and separate enterprise en- 
gaged in the same or similar activities. With respect to financial in- 
stitutions other than insurance companies, a Contracting State may 
determine the amount of capital to be attributed to a permanent es- 
tablishment by allocating the institution’s total equity between its 
various offices on the basis of the proportion of the financial institu- 
tion’s risk-weighted assets attributable to each of them. In the case 
of an insurance company, there shall be attributed to a permanent 
establishment not only premiums earned through the permanent es- 
tablishment, but that portion of the insurance company’s overall in- 
vestment income from reserves and surplus that supports the risks 
assumed by the permanent establishment. 


10. Qualifying retirement plans — For purposes of paragraph 
15 of Article XVIII (Pensions and Annuities) of the Convention, it 
is understood that 


(a) in the case of Canada, the term “qualifying retirement plan” 
shall include the following and any identical or substantially 
similar plan that is established pursuant to legislation introduced 
after the date of signature of the Protocol: registered pension 
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plans under section 147.1 of the Income Tax Act, registered re- 
tirement savings plans under section 146 that are part of a group 
arrangement described in ‘subsection 204.2(1.32), deferred profit 
sharing plans under section 147, and any registered retirement 
savings plan under section 146 or registered retirement income 
fund under section 146.3 that is funded exclusively by rollover 
contributions from one or more of the preceding plans; and 


(b) in the case of the United States, the term “qualifying retire- 
ment plan’ shall include the following and any identical or sub- 
stantially similar plan that is established pursuant to legislation 
introduced after the date of signature of the Protocol: qualified 
plans under section 401(a) of the Internal Revenue Code (in- 
cluding section 401(k) arrangements), individual retirement 
plans that are part of a simplified employee pension plan that 
satisfies section 408(k), section 408(p) simple retirement ac- 
counts, section 403(a) qualified annuity plans, section 403(b) 
plans, section 457(g) trusts providing benefits under section 
457(b) plans, the Thrift Savings Fund (section 7701(j)), and any 
individual retirement account under section 408(a) that is funded 
exclusively by rollover contributions from one or more of the 
preceding plans. 


11. Former long-term residents — The term “long-term resi- 
dent” shall mean any individual who is a lawful permanent resident 
of the United States in eight or more taxable years during the pre- 
ceding 15 taxable years. In determining whether the threshold in the 
preceding sentence is met, there shall not count any year in which 
the individual is treated as a resident of Canada under the Conven- 
tion, or as a resident of any country other than the United States 
under the provisions of any other U.S. tax treaty, and, in either case, 
the individual does not waive the benefits of such treaty applicable 
to residents of the other country. 


12. Special source rules relating to former citizens and 
long-term residents — For purposes of subparagraph 2(b) of 
Article XXIX (Miscellaneous Rules) of the Convention, “income 
deemed under the domestic law of the United States to arise from 
such sources” shall consist of gains from the sale or exchange of 
stock of a U.S. company or debt obligations of a U.S. person, the 
United States, a State, or a political subdivision thereof, or the Dis- 
trict of Columbia, gains from property (other than stock or debt ob- 
ligations) located in the United States, and, in certain cases, income 
or gain derived from the sale of stock of a non-U.S. company or a 
disposition of property contributed to such non-U.S. company 
where such company would be a controlled foreign corporation 
with respect to the person if such person had continued to be a U.S. 
person. In addition, an individual who exchanges property that 
gives rise or would give rise to U.S.-source income for property that 
gives rise to foreign-source income shall be treated as if he or she 
had sold the property that would give rise to U.S.-source income for 
its fair market value, and any consequent gain shall be deemed to be 
income from sources within the United States. 


13. Exchange of Information — It is understood that the stan- 
dards and practices described in Article XX VII (Exchange of Infor- 
mation) of the Convention are to be in no respect less effective than 
those described in the Model Agreement on Exchange of Informa- 
tion on Tax Matters developed by the OECD Global Forum Work- 
ing Group on Effective Exchange of Information. 


14. Limitation on Benefits — The United States and Canada are 
part of the same regional free trade area and, as a result, the Con- 
vention reflects the fact that publicly traded companies resident in 
one country may be traded on a stock exchange of the other coun- 
try. Nevertheless, the Contracting States agree that in making future 
amendments to the Convention, they shall consult on possible mod- 
ifications to subparagraph 2(c) of Article XXIX A (Limitation on 
Benefits) of the Convention (including, modifications necessary to 
discourage corporate inversion transactions). 


2391 


S. 14 


If the above proposal is acceptable to your Government, I further 
propose that this Note, which is authentic in English and in French, 
and your reply Note reflecting such acceptance shall constitute an 
agreement between our two Governments which shall enter into 
force on the date of entry into force of the Protocol and shall be 
annexed to the Convention as Annex B thereto and shall therefore 
be an integral part of the Convention. 


Please accept, Excellency, the assurance of my _ highest 
consideration. 


Maxime Bernier, Minister of Foreign Affairs [Canada] 


[Diplomatic] Note No. 1014 [from U.S. — ed.] 

Excellency, 

I have the honor to acknowledge receipt of your Note No. JLAB- 
0112 dated September 21, 2007, which states in its entirety as 
follows: 

[Reproduces in its entirety Note JUAB-0112 above — ed.] 

I am pleased to inform you that the Government of the United States 
of America accepts the proposal set forth in your Note. The Govern- 
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ment of the United States of America further agrees that your Note, 
which is authentic in English and in French, together with this re- 
ply, shall constitute an Agreement between the United States of 
America and Canada, which shall enter into force on the date of 
entry into force of the Protocol amending the Convention between 
the United States of America and Canada with Respect to Taxes on 
Income and on Capital done at Washington on 26 September 1980, 
as amended by the Protocols done on 14 June 1983, 28 March 
1984, 17 March 1995, and 29 July 1997 (the “Convention” ), and 
shall be annexed to the Convention as Annex B thereto, and shall 
therefore be an integral part of the Convention. 

Accept, Excellency, the renewed assurances of my _ highest 
consideration. 

Embassy of the United States of America 


Ottawa, September 21, 2007 
Terry Breese 
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CANADA—UNITED KINGDOM TAX CONVENTION. 


Convention Between the Government of Canada and the Government of the United Kingdom of 
Great Britain and Northern Ireland for the Avoidance of Double Taxation and the Prevention of 
Fiscal Evasion With Respect to Taxes on Income and Capital Gains, as Amended by the Protocols 
Signed on April 15, 1980, October 16, 1985 and May 7, 2003 
Enacted in Canada by S.C. 1980-81-82-83, c. 44, Part X (1980 Protocol enacted by Part XI); 1985 Protocol enacted in Canada by 


S1/86-47 (April 16, 1986), in force Dec. 23, 1985; 2003 Protocol enacted in Canada by P.C. 2003-1374 (Sept. 18, 2003), in force 
May 4, 2004. 


Background: The Canada—United Kingdom Income Tax Convention, signed on Sept. 8, 1978 [in force Dec. 17, 1980] and amended by a Protocol signed on April 15, 1980 [in 
force Dec. 18,+1980], a second Protocol signed on Oct. 16, 1985 [in force Dec. 23, 1985] and.a third Protocol signed on May 7, 2003 [in force May 4, 2004], is reproduced below. 
Negotiations to further update the treaty began in October 2011. 


In accordance with Article 28 of the Convention and Article VI of the 1980 Protocol, the provisions thereof have effect in Canada as follows: 
(a) in respect of tax withheld at the source on amounts paid or credited to non-residents on or after January 1, 1976; 
(b) in respect of other Canadian taxes, for the 1976 taxation year and subsequent years; 
(c) the provisions of Article 27A of the Convention, as added by Article IV of the Protocol, will have effect in Canada: , 
(i) in respect of tax withheld at the source on amounts paid or credited to non-residents on or after January 1, 1981; 
(ii) in respect of other Canadian taxes for any taxation year beginning on or after January 1, 1981. 
The provisions of the 1985 Protocol have effect in Canada as follows: 


(a) for tax withheld at the source on income referred to in Articles 10, 11 and 12 of the Convention, as amended by the 1985 Protocol, with respect to amounts paid or credited 

on or after February 1, 1986; : 
(b) in relation to payments referred to in Article 17 of the Convention, as amended by the 1985 Protocol, with respect to amounts paid on or after April 6, 1986; 
(c) in relation to all other provisions of the 1985 Protocol, for taxation years beginning on or after January 1, 1986. 

The 1985 Protocol shall cease to be effective at such time as the Convention ceases to be effective in accordance with Article 29 of the Convention. 

The May 7, 2003 Protocol, Art. XIV, provides: 


The Governments of the Contracting States shall inform one another, through diplomatic channels, of the completion of the procedures required by their laws for the 
bringing into force of this Protocol. This Protocol shall enter into force on the date of the later of these notifications and shall thereupon have effect: 


(a) in Canada: 
(i) in respect of tax withheld at the source, on amounts paid or credited to non-residents on or after the first'day of January in the calendar year [2005 — ed.] next 
following that in which this Protocol enters into force; ‘and 


(ii) in respect of other Canadian tax, for taxation’ years beginning on or after the first day of January in the calendar year [2005 —+ed.] next following that in which 
this Protocol enters into force; : 


(b) in the United Kingdom: 


(i) in respect of income, tax and capital gains tax, for any year of assessment beginning on or after 6th April in the calendar year (2005 —ed.] next following that in 
which this Protocol enters into force; 


(ii) in respect of corporation tax, for any financial year beginning on or after 1st April in the calendar year [2005 — ed.] next following that in which this Protocol 
enters into force. 


The Protocol entered into force on May 4, 2004. 
For commentary on the 2003 Protocol see Stephen Bowman, “Canada-United Kingdom Incomé Tax Convention — Third. Protocol Signed — The Devil is in the Detail”, X1(1) 
Corporate Finance (Federated Press) 1018-22 (2003). 
For further discussion of each Article of this treaty see Vern Krishna and Pamela Cross, The Canada-U.K. Tax Treaty: Text and Commentary (LexisNexis Butterworths, 2005). 
For interpretation of tax treaties see Notes to Income Tax Conventions Interpretation Act, preceding the Canada-U.S. treaty; and OECD Model Tax Convention on Income and on 
Capital (International Bureau. of Fiscal Documentation, ibfd.org). 
U.K. income tax is administered by Her Majesty’s Revenue & Customs since April 2005 (merging Inland Revenue with HM Customs & Excise). For information, see 
www.hmre.gov.uk. 
See also Background at beginning of the Canada-US. treaty. 
Exchange of Letters between the Governments of the United Kingdom and Canada, May 7, 2003 

[from the UK] 

Excellency: 


I have the honour to refer to the Protocol amending the Convention between the Government of the United Kingdom of Great Britain and Northern Ireland and, the 
Government of Canada for the Avoidance of Double Taxation and the Prevention of Fiscal Evasion with Respect to Taxes on Income and Capital Gains, signed at London 
on 8 September 1978, as amended by the Protocol signed at Ottawa on 15 April 1980 and as further amended by the Protocol signed at London on 16 October 1985, which 
has been signed today and to make on behalf of the Government of the United Kingdom of Great Britain and Northern Ireland the following proposals: ~ 


With reference to. Articles IV, V and VI: 


It is understood that, in the event that, pursuant to an agreement or convention concluded after the date of signature of this Protocol with a country that is a member of the 
Organisation for Economic Co-operation and Development, Canada agrees to a rate of tax on dividends, interest, or royalties lower than that provided for in the Convention, 
the appropriate authorities of the Contracting States shall consult at the earliest opportunity with respect to further reductions in the withholding taxes provided for in the 
Convention. 


With reference to paragraph 1 of Article. VII: 


It is understood that an individual who becomes a resident of the United Kingdom and is treated as resident for any year of assessment from the date of arrival shall be 
charged to capital gains tax only in respect of chargeable gains from the alienation of property made after the date of arrival, provided that the individual has not been 
resident or ordinarily resident in the United Kingdom at any time during the six years immediately preceding the alienation of the property and that the gain in question is 
not one that is chargeable on the individual as the settlor of a settlement under sections 77-79 or section 86 and Schedule 5 of the Taxation of Chargeable Gains Act 1992. 


With reference to Article XII: 
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It is understood that the provisions of Article 24 (Exchange of Information) of the Convention, as amended by Article XII of the Protocol signed today, shall have effect 
from the date of entry into force of the Protocol, without regard to the taxable or chargeable period to which the request for information relates. 


If the foregoing proposals are acceptable to the Government of Canada, I have the honour to suggest that the present note and Your Excellency’s reply to that effect shall be 
regarded as constituting an agreement between the two Governments in this matter, which shall enter into force at the same time as the Protocol. 


I avail myself of this opportunity to extend to Your Excellency the assurance of my highest consideration. 


Dawn Primarolo 


{from Canada] 
Excellency: 


I have the honour to refer to your note dated 7 May 2003 which reads as follows: [see Letter from the Government of the United Kingdom above — ed.] 


The foregoing proposals being acceptable to the Government of Canada, I have the honour to confirm that your note and this reply shall be regarded as constituting an 
agreement between the two Governments in this matter which shall enter into force at the same time as the Protocol. 


Please accept the renewed assurance of my highest consideration. 
Mel Cappe 


The Government of Canada and the Government of the United Kingdom of Great Britain and Northern Ireland, desiring to conclude a 
Convention for the avoidance of double taxation and the prevention of fiscal evasion with respect to taxes on income and capital gains, 


have agreed as follows: 


Proposed Amendments — Canada-UK tax treaty 


Dept. of Finance announcement, Sept. 1, 2011: Tax Treaty Negotiations with 


the United Kingdom 


Negotiations to update the income tax treaty between Canada and the United K 
will commence the week of October 3, 2011 in Ottawa. : 


The purpose of this bulletin is to ensure that persons whose interests ; 
an opportunity to inform the government of any particular issues of « 


ans under the tax system of the United Kingdom. a 


Persons wishing to offer comments concerning the negotiations may send their views. 


to: Department of Finance, 17th Floor, East Tower, 140 O’ Connor Str 
ada KIA 0GS; fax 613-992-4450. For further information contact: So 
Legislation Division, (613) 995-3586. OO 


Ottawa, Can- 


Article 1 — Personal Scope 
This Convention shall apply to persons who are residents of one or 
both of the Contracting States. 
Definitions: “person” — Art. 3:1(c); “resident” —ITCIA 3, ITA 250. 


Article 2 — Taxes Covered 


1. The taxes which are the subject of this Convention are: 
(a) in Canada: 


the income taxes which are imposed by the Government of Can- 
ada, (hereinafter referred to as “Canadian tax”); 


(b) in the United Kingdom of Great Britain and Northern 
Ireland: 


the income tax, the corporation tax, the capital gains tax, the pe- 
troleum revenue tax and the development land tax (hereinafter 
referred to as “United Kingdom tax’’). 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “company” — Art.3:1(d); “tax” — 
Art. 3:1(g); “United Kingdom” — Art. 3:1(a)(ii). 


2. The Convention shall apply also to any identical or substantially 
similar taxes which are imposed after the date of signature of this 
Convention in addition to, or in place of, the existing taxes by either 
Contracting State or by the Government of any territory to which 
the present Convention is extended under Article 26. The Con- 
tracting States shall notify each other of changes which have been 
made in their respective taxation laws. 


Definitions: “tax” — Art. 3:1(g). 
Article 3 — General Definitions 


1. In this Convention, unless the context otherwise requires: 
(a) 


(i) the term “‘Canada” used in a geographical sense, means 
the territory of Canada, including any area beyond the territo- 


affected have 
le taxation that 
might be taken into account during the course of negotiations. The government is par-_ 
ticularly interested in learning of any difficulties that might be encountered by Canadi-- 


ie Chatel, Tax 


rial waters of Canada which is an area where Canada may, in 
accordance with its national legislation and international law, 
exercise sovereign rights with respect to the sea-bed and sub- 
soil and their natural resources; 


(ii) the term “United Kingdom” means Great Britain and 
Northern Ireland, including an area outside the territorial sea 
of the United Kingdom which in accordance with interna- 
tional law has been or may be hereafter designated, under the 
laws of the United Kingdom concerning the Continental 
Shelf, as an area within which the rights of the United King- 
dom with respect to the sea-bed and sub-soil and their natural 
resources may be exercised; 


(b) the terms “a Contracting State” and “the other Con- 
tracting State” means, as the context requires, Canada or the 
United Kingdom; 

(c) the term “person” includes an individual, a trust, a company, 
any entity treated as a unit for tax purposes and any other body 
of persons, but does not include a partnership; 


(d) the term “company” means any body corporate or any other 
entity which is treated as a body corporate for tax purposes; in 
French, the term “société” also means a “corporation” within 
the meaning of Canadian law; 


(e) the terms “enterprise of a Contracting State” and “enter- 
prise of the other Contracting State” mean respectively an en- 
terprise carried on by a resident of a Contracting State and an 
enterprise carried on by a resident of the other Contracting State; 


(f) the term “competent authority” means: 


(i) in the case of Canada, the Minister of National Revenue 
or his authorised representative; 


(ii) in the case of the United Kingdom, the Commissioners of 
Inland Revenue or their authorised representative; 


(g) the term “tax” means Canadian tax or United Kingdom tax, 
as the context requires; 


(h) the term “national”? means: 


(i) in relation to the United Kingdom, any British citizen, or 
any British subject not possessing the citizenship of any 
other Commonwealth country or territory, provided that citi- 
zen or subject has the right of abode in the United Kingdom; 
and any legal person, partnership, association or other entity 
deriving its status as such from the law in force in the United 
Kingdom; 

(ii) in relation to Canada, all citizens of Canada and all legal 
persons, partnerships and associations deriving their status as 
such from the law in force in Canada. 


History: Art. 3:1(c) amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


(c) the term “person” comprises an individual, a company, any entity treated as a 
unit for tax purposes or any other body of persons; 
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Art. 3:1(h)(i) amended by 2003’ Protocol, effective 2005. It formerly read as follows: 


(i) in relation to the United Kingdom all citizens of the United Kingdom and 
Colonies, British Subjects under Sections 2, 13(1) or 16 of the British National- 
ity Act 1948, and British Subjects by virtue of Section, of the British National- 
ity Act 1965, provided they are patrial within the meaning of the Immigration Act 
1971, so far as these provisions are in force on the date of entry into force of this 
Convention or have been modified only in minor respects, so as not to affect 
their general character; and all legal persons, partnerships, and associations de- 
riving their status as such from the law in force in the United Kingdom, 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 2:1(a); 
“company” — Art. 3:1(d); “corporation”, “individual” — ITCIA 3, ITA 248(1); “part- 
nership” —ITCIA 3, ITA 96(1); “person” — Art. 3:1(c); “resident of a Contracting 
State” — Art. 4:1; “tax” — Art. 3:1(g); “trust” —ITCIA 3, ITA 104(1), 248(1), (3); 
“United Kingdom” — Art. 3:1(a)(ii); “United Kingdom tax” — Art. 2:1(b). 


2. As regards the application of the Convention by a Contracting 
State any ferm not otherwise defined shall, unless the context other- 
wise requires, have the meaning which it has under the laws of that 
Contracting State relating to the taxes which are the subject of the 
Convention. 


Definitions: “a Contracting State” — Art. 3:1(b); “tax” — Art. 3:1(g). 
Article 4 — Fiscal Domicile 


1. For the purposes of this Convention, the term “resident of a 
Contracting State” means any person who, under the law of that 
State, is liable to taxation therein by reason of his domicile, resi- 
dence, place of management or any other criterion of a similar na- 
ture. But this term does not include any person who is liable to tax 
in that Contracting State in respect only of income from sources 
therein. 

Related Provisions: ITCIA 4.3 — Residence of trust; ITCIA 6.2 — Residence of 
partnership. 

Definitions: “person” — Art. 3:1(c); “tax” — Art. 3:1(g). 


I:T. Technical News: 34 (treaty interpretation and the meaning of “liable to tax”); 35 
(treaty residence — resident of convenience). ; 


2. Where by reason of the provisions of paragraph 1 an individual is 
a resident of both Contracting States, then his status shall be deter- 
mined as follows: 


(a) he shall be deemed to be a resident of the Contracting State 
in which he has a permanent home available to him. If he has a 
permanent home available to him in both Contracting States, he 
shall be deemed ‘to be a resident of the Contracting State with 
which his personal and economic relations are closer (centre of 
vital interests); 


(b) if the Contracting State in which he has his centre of vital 
interests cannot be determined, or if he has not a permanent 
home available to him in either Contracting State, he shall be 
deemed to be a resident of the Contracting State in which he has 
an habitual abode; 


(c) if he has an habitual abode in both Contracting States or in 
neither of them, he shall be deemed to be a resident of the Con- 
tracting State of which he is a national; 


(d) if he is a national of both Contracting States or of neither of 
them, the competent authorities. of the Contracting States shall 
settle the question by mutual agreement. 
Definitions: “competent authority” — Art. 3:1(; “individual” — ITCIA 3, ITA 
248(1); “national” — Art. 3:1(h); “resident” — ITCIA 3, ITA 250; “resident of a Con- 
tracting State” — Art. 4:1. 


3. Where by reason of the provisions of paragraph 1 of this Article a 
person other than an individual is a resident of both Contracting 
States, the competent authorities of the Contracting States shall en- 
deavour to determine by mutual agreement the State of which the 
person shall be deemed to be a resident, having regard to its place 
of effective management, the place where it is incorporated or oth- 
erwise constituted and any other relevant factors. If the competent 
authorities are unable to determine the matter by mutual agreement, 
they shall endeavour to determine by mutual agreement the mode of 
application of the Convention to that person. 


Art. 5 


Related Provisions: ITA 115.1 — Competent authority agreements. 


History: Art. 4:3 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


3. Where by reason of the provisions of paragraph 1 a person other than an indi- 
vidual is a resident of both Contracting States, the competent authorities of the 
Contracting States shall by mutual agreement endeavour to settle the question 
and to. determine the mode of application of the Convention to. such person. 


Definitions: “competent authority” — Art. 3:1(f); “individual” —ITCIA’ 3, ITA 
248(1); “person”? — Art. 3:1(c); “resident” — ITCIA 3, ITA 250. 


Article 5 — Permanent Establishment 


1. For the purposes. of this Convention, the term “permanent es- 
tablishment” means a fixed place of business in which the business 
of the enterprise is wholly or partly carried on. 

Related Provisions: Reg. 5906(2)(a)(i), 5906(2)(b)(i) — Treaty definition applies 
for certain purposes; Art.\5, ss. 2-6—Extensions to definition of. “permanent 
establishment”. 

Definitions: “business” — ITCIA.3, ITA 248(1). 


1.T. Technical News: 25 (e-commerce — whether web site is permanent establish- 
ment); 33 (permanent establishment — the Dudney case update), 34 (permanent estab- 
lishments — Toronto Blue Jays case). 


2. The term “permanent establishment” shall include especially: 
(a) a place, of management; 
(b) a branch; 
(c) an office; 
(d) a factory; 
(e):a workshop; 


(f) a mine, quarry or other place of extraction of natural 
resources; 


(g) a building site or construction or assembly project which ex- 
ists for more than 12 months. 


3. The term “permanent establishment” shall not be deemed to 
include: 


(a) the use of facilities solely for the purpose of storage, display 
or delivery of goods. or merchandise belonging to the enterprise; 


(b) the maintenance of a stock of goods or merchandise belong- 
ing to the enterprise solely for the purpose of storage, display or 
delivery; 

(c) the maintenance of a stock of goods or merchandise belong- 
ing to the enterprise solely for the purpose of processing by an- 
other enterprise; 


(d) the maintenance ofa fixed place of business solely for the 
purpose of purchasing goods or merchandise, or for collecting 
information, for the enterprise; 


(e) the maintenance of a fixed place of business solely for the 
purpose of advertising, for the supply of information, for scien- 
tific research, or for similar activities which have a preparatory 
or auxiliary character, for the enterprise. 

Definitions: “business” — ITCIA 3, ITA 248(1). 


4. A person — other than an agent of independent status to whom 
paragraph 5 applies — acting in a Contracting State on behalf of an 
enterprise of the other Contracting State shall be deemed to be a 
permanent establishment in the first-mentioned State if he has, ‘and 
habitually exercises in that first-mentioned State, an authority to 
conclude contracts in the name of the enterprise, unless his activi- 
ties are limited to the purchase of goods or merchandise for the 
enterprise. 


Definitions: “a Contracting State” — Art. 3:1(b); “enterprise of the other Contracting 
State” — Art: 3:1(e); “person” — Art. 3:1(c). 


5. An enterprise of a Contracting State shall not be deemed to have 
a permanent establishment in the other Contracting State merely be- 
cause it carries on business in that other State through a broker, 
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general commission agent or any other agent of an independent sta- 
tus, where such persons are acting in the ordinary course of their 
business. 


Definitions: “enterprise of a Contracting State’ — Art. 3:1(e); “business” — ITCIA 
3, ITA 248(1); “person” — Art. 3:1(c); “the other Contracting State” — Art. 3:1(b). 


6. The fact that a company which is a resident of a Contracting 
State controls or is controlled by a company which is a resident of 
the other Contracting State, or which carries on business in that 
other State (whether through a permanent establishment or other- 
wise), shall not of itself constitute either company a permanent es- 
tablishment of the other. 

Definitions: “business” —ITCIA 3, ITA 248(1); “company” — Art. 3:1(d); “resi- 
dent’ —ITCIA 3, ITA 250; “resident of a Contracting State” — Art.'4:1; “the other 
Contracting State” — Art. 3:1(b); 


Article 6 — Income from Immovable Property 


1, Income from immovable property, including income from agri- 
culture or forestry, may be taxed in the Contracting State in which 
such property is situated. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5, Quebec Civil Code art. 900- 
907; “property” — ITCIA 3, ITA 248(1). 


2. For the purposes of this Convention, the term “immovable pro- 
perty” shall be defined in accordance with the law of the Con- 


tracting State in which the property in question is situated. The term — 


shall in any case include property accessory to immovable property, 
livestock and equipment used in agriculture and forestry, rights to 
which the provisions of general law respecting landed property ap- 
ply, usufruct of immovable property and rights to variable or fixed 
payments as consideration for the working of, or the right to work, 
mineral, deposits, sources and other natural resources; ships, boats 
and aircraft shall not be regarded as immovable property. 


Definitions: “immovable property’ — Art. 6:2, ITCIA 5, Quebec Civil Code art. 900- 
907; “mineral”, “property” —ITCIA 3, ITA 248(1). 


3. The provisions of paragraph 1 shall apply to income derived from 
the direct use, letting, or use in any other form of immovable pro- 
perty and to profits from the alienation of such property. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5, Quebec Civil Code art. 900- 
907; “property” — ITCIA 3, ITA 248(1). 


4. The provisions of paragraphs 1 and 3 shall also apply to income 
from immovable property of an enterprise and to income from im- 
movable property used for the performance of professional services. 


Definitions: “immovable property” — Art. 6:2; ITCIA 5, Quebec Civil Code art. 900- 
907. 


Article 7 — Business Profits 


1. The profits of an enterprise of a Contracting State shall be taxa- 
ble only in that State unless the enterprise carries on business in the 
other Contracting State through a permanent establishment situated 
therein. If the enterprise carries on or has carried on business as 
aforesaid, the profits of the enterprise may be taxed in the other 
State but only so much of them as is attributable to that permanent 
establishment. 

Definitions: “business” —ITCIA 3, ITA 248(1); “enterprise of a Contracting 
State” — Art. 3:1(e); “permanent establishment’ — Art. 5:1; “the other Contracting 
State” — Art. 3:1(b). 


1.T. Technical News: 25 (e-commerce). 


2. Subject to the provisions of paragraph 3, where an enterprise of.a 
Contracting State carries on business in the other Contracting State 
through a permanent establishment situated therein, there shall be 
attributed to that permanent establishment profits which it might be 
expected to make if it were a distinct and separate enterprise en- 
gaged in the same or similar activities under the same or similar 
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conditions and dealing wholly independently with the enterprise of 
which it is a permanent establishment. 

Definitions: “business” —ITCIA 3, ITA 248(1); “enterprise of a Contracting 
State” — Art. 3:1(e); “permanent establishment” — Art. 5:1; “the other Contracting 
State” — Art. 3:1(b). 


3. In the determination of the profits of a permanent establishment 
situated in a Contracting State, there shall be allowed as deductions 
expenses of the enterprise (other than expenses which would not. be 
deductible under the law of that State if the permanent establish- 
ment were a separate enterprise) which are incurred for the pur- 
poses of the permanent establishment including executive and gen- 
eral administrative expenses, whether incurred in the State in which 
the permanent establishment is situated or elsewhere. 

Definitions: “a Contracting State” — Art. 3:1(b); “permanent establishment” — Art. 
5:1. i 


4. Insofar as it has been customary in a Contracting State to deter- 
mine the profits to be attributed to a permanent establishment on the 
basis of an apportionment of the total profits of the enterprise to its 
various parts, nothing in paragraph 2 shall preclude that Contracting 
State from determining the profits to be taxed by'such an apportion- 
ment as may be customary; the method of apportionment adopted 
shall, however, be such that the result shall be in accordance with 
the principles embodied in this Article. . sf) 
Definitions: “a Contracting State” — Art. 3:1(b); “permanent establishment” — Art. 
Sel, 


5. No profits shall be attributed to a permanent establishment by 
reason of the mere purchase by that permanent establishment of 
goods or merchandise for the enterprise. 
Definitions: “permanent establishment” — Art. 5:1. 


6. For the purposes of the preceding paragraphs, the profits. to be 
attributed to the permanent establishment shall be determined. by 
the same method year by year unless there is good and sufficient 
reason to the contrary. 

Definitions: “permanent establishment” — 5:1. 


7. Where profits include items of income which are dealt with sep- 
arately in other Articles of this.Convention, the provisions, of this 
Article shall not prevent the application of the provisions. of those 
other articles with respect to the taxation of such items of income. 


Article 8 — Shipping and Air Transport 


1, Profits derived by an enterprise of a Contracting State from the 
operation of ships or aircraft in international traffic shall be taxable 
only in that State. 


Definitions: “enterprise of a Contracting State’ — Art. 3:1(e); “international traf- 
fic” —ITCIA 3, ITA 248(1). 


2. Notwithstanding the provisions of paragraph 1 and Article 7, 
profits derived from the operation of ships used principally to trans- 
port passengers or goods exclusively between places in a Con- 
tracting State may be taxed in that State. 

Definitions: “a Contracting State” — Art. 3:1(b). 


3. Notwithstanding the provisions of Article 7, profits of an enter- 
prise of a Contracting State from the use, maintenance or rental of 
containers (including trailers and related equipment for the transport 
of containers) used for the transport of goods or merchandise in in- 
ternational traffic shall be taxable only in that State. 


Definitions: “enterprise of a Contracting State’ — Art. 3:1(e); ‘international traf- 
fic” — ITCIA 3, ITA 248(1). 


4. The. provisions of this Article shall also apply to profits derived 
by an enterprise of a Contracting State from its participation in a 
pool, a joint business or an international operating agency. 
Definitions: “enterprise of a Contracting State” — Art. 3:1(e). 
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History: Art: 8 amended by 1985 Protocol to renumber former para. 3.as para: 4 and:to 


add new para. 3. Former para. 3read as follows: 


3. The provisions of paragraphs 1 and 2 shall also apply to profits teferred to in 
those paragraphs derived by an enterprise of a Contracting State from its partici- 
pation in.a, pool, a.joint-business or in an. international operating agency. 


Article 9 — Associated Enterprises / 


1. Where: 
(a) an enterprise of a Contracting State participates directly or 


indirectly in the management, control or capital of an enterprise 


of the other Contracting State; or 
(b) the same persons participate directly or indirectly in the man- 


“agement, control or capital of an enterprise of a Contracting | 


State and an enterprise of the other Contracting State; 


and in either case conditions are made or imposed between the two 
enterprises in their, commercial. or. financial relations. which differ 
from those which would be made. between. independent, enterprises, 
then. any, profits, which, would, but for those conditions, have ac- 


crued to one of the enterprises, but, by reason of those conditions, _ 


have not so accrued, may be included by a Contracting State in the 
profits of that enterprise and taxed accordingly. 


Definitions: “enterprise of a Contracting State”, “enterprise of the other Contracting | 


State” — Art. 3:1(e); “person” — Art. 3:1(c). 


2. Where a Contracting State includes in the profits of an enterprise 


of that State — and taxes accordingly — profits on which an.enter- | 
prise of the other Contracting State has been charged. to. tax in that | 


other State and the profits so included are profits which would have 
accrued tothe enterprise of the first-mentioned State if the condi- 
tions made between’ the two enterprises had been those ‘which 
would have been made between independent enterprises, then, sub- 
ject to the provisions of paragraph 3’ of this ‘Article, that other State 


shall (notwithstanding any time limits in the domestic law of that | 


other State) make an appropriate adjustment to the amount of tax 
charged therein on the profits: In determining such adjustment, due 


tegard shall be had to the other provisions of this Convention and | 


the competent authorities of the Contracting States shall if neces- 
sary consult each other.’ 


Definitions: “a Contracting State” — Art. 3:1(b); “enterprise of the other Contracting 
State” — Art. 3:1(e); “tax” — Art. 3:1(g). 


3. Where a Contracting State makes or proposes to make an adjust- 


ment in accordance with the provisions of paragraph 1 of this Arti- | 


cle, the other Contracting’ State shall be required to make the appro- 
priate adjustment provided for under paragraph 2 of this ‘Article to 
the profits of the associated enterprise in that other State only «if 


within six years from theend of the taxation year (in Canada) or the | 


chargeable period (in the United Kingdom) to which the first-men- 
tioned adjustment relates, the competent authority of the other State 
has been notified that the first-mentioned adjustment has been made 
or proposed. é 


Definitions: “a Contracting’ State” — Art. 3:1(b);’ “Canada” — Art. 3:1(a)@), ITGIA 
5; “the other Contracting State” — Art. 3:1(b); “United Kingdom” — Art. 3:1(a)@i): 


4. The provisions of paragraphs 2 and 3 of, this. Article shall. not 
impose any obligation on Canada in the case of fraud, wilful default 
or gross negligence or on the United Kingdom in the case of fraudu- 
lent conduct. 

History: Art. 9 amended by 2003 Protocol, effective 2005. It formerly read as follows: 


Where 
(a) an enterprise of a Contracting State participates directly or indirectly, in 
_ the management,.control or capital of an enterprise of the other Contracting 
State, or 
(b) the same persons participate directly or indirectly in the management, 
control or capital of an enterprise of a Contracting State and an enterprise of 
the other Contracting State, KY, 
and in either case conditions are made or imposed between the two enterprises in 
their commercial or financial relations which differ from those which would be 
made between independent enterprises, then any income, deductions, receipts or 


Art. 10 


- outgoings, which would, but for those conditions, have been attributed to one of 
the enterprises, but, by reason of those conditions, have not been) so attributed 
may be taken into account in computing the profits or losses of that enterprise 

“and taxed accordingly. . 


’ Article 10 — Dividends 


1. Dividends paid by a company which is a resident of a Con- 
tracting State to a resident ‘of ‘the other Contracting State may be 
taxed in’ that other State. 


History: Art., 10:1 amended by. 2003 Protocol, effective 2005, It formerly read as 
follows: ; 


1. Dividends paid by a company which isa resident of Canada to a resident of 
the United Kingdom may be taxed:in the United Kingdom. Such dividends may 
also be taxed in Canada, and according to the laws of Canada, but provided that 
the beneficial owner of the:dividends is a resident of the United Kingdom the tax 
so Charged shall not exceed: benny, ad 


(a) 10 per cent of ‘the gross amount of the dividends if the recipient is a 
company which controls, directly or indirectly, at least 10 per cent of the 
voting: power:in the company’ paying the dividends, 


(b) 15 per cent of the gross amount of the dividends in all other cases. 
Art..10:1.amended by .1985 Protocol. It formerly read; 


1. Dividends paid by:a company which is a resident of Canada to'a resident of 

the United Kingdom may be taxed in the United Kingdom. Such dividends may 

also be taxed in Canada, and’ according to the laws of Canada, but provided that 

~ the beneficial owner of the dividends is a’resident of the United Kingdom the tax 

so charged’ shall not exceed 15 per cent of the gross amount of the dividends. 
Definitions: “a Contracting State” — Art. 3:1(b); “dividend” —Art,.,10:4; “resi- 
dent” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 
2. However, such dividends may also be taxed in the Contracting 
State of which the company paying the dividends is a resident and 
according to the laws of that State, but if the beneficial owner of the 
dividends: is a: resident ofthe other Contracting State the: tax so 
charged shall not exceed: 


(a) 5'per cent of the gross’ amount of the' dividends if the benefi- 
cial owner is a company which controls, directly or indirectly, at 
least 10 per. cent of the voting power in the company paying the 
dividends; bgctiiyl bs 

(b) 15'per'cent of the gross amount of the dividends in all other 
cases. 


The provisions of this paragraph shall not affect the taxation of the 
company in respect of the profits out of which the diyidends are 
paid. ini 

History: Art,, 10:2 amended by 2003: Protocol, effective 2005. It formerly read as 
follows: 


2. Dividends’ paid by a company which is a resident’of the United Kingdom toa 
resident,of Canada may be taxed in Canada, Such dividends may, also be.taxed in 
the United Kingdom, and according to the laws of the United Kingdom, but pro- 
vided that the beneficial owner of the dividends is a resident of Canada the tax so 
charged shall not exceed 15 per cent of the gross amount of the dividends. 


Definitions: “a Contracting State” — Art, 3:1(b); “company” — Art. 3:1(d); “divi- 
dend” — Art. 10:4; “resident” — Art. 4:1.’ 

Forms: NR301: Declaration of eligibility for benefits under a tax treaty for a non- 
resident taxpayer. . 


3, [Repealed]. 4 
History: Art. 10:3, repealed by 2003 Protocol, effective 2005. It formerly read as 
follows: ' 


3. However, as long as an individual resident in the United Kingdom is entitled 
to a tax credit in respect of dividends paid by a company resident in the United 
Kingdom, the following provisions of this paragraph shall apply instead of the 
provisions of paragraph 2 of this Article: 


(a) i 
(i) Dividends paid by a company which is a resident of the United King- 
dom to a resident of Canada may be taxed in Canada. 

(ii), Where a resident of Canada is entitled to, a tax credit in respect of 
such a dividend under sub-paragraph (b) of this paragraph, tax may. also 
be charged in the United, Kingdom and. according, to the laws. of the 
United Kingdom, on the aggregate of the amount or value of that divi- 
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dend and the amount of that tax credit ata rate not exceeding 15 per 
cent. 


(iii) Where a resident of Canada is entitled to a tax credit in respect of 
such a dividend under sub-paragraph (c) of this paragraph, tax may also 
be charged in the United Kingdom and according to the laws of the 
United Kingdom, on the aggregate of the amount or value of that divi- 
dend and the amount of that tax credit at a rate not exceeding 10 per 
cent. 


(iv) Except as provided in sub-paragraphs (a)(ii) and (a)(iii) of this para- 
graph, dividends paid by a company which is a resident of the United 
Kingdom to a resident of Canada who is the beneficial owner of those 
dividends shall be exempt from any tax which is chargeable in the 
United Kingdom on dividends. 


(b) A resident of Canada who receives:a dividend from a company which is 
a resident of the United Kingdom shall, subject to the provisions of sub- 
paragraph (c) of this paragraph and provided he is the beneficial owner of 
the dividend, be entitled to the tax credit in respect thereof to which an indi- 
vidual resident in the United Kingdom would have been entitled had he re- 
ceived that dividend, and to the payment of any excess of such credit over 
his liability to United Kingdom tax. 


(c) The provisions of sub-paragraph (b) of this paragraph shall not apply 
where the beneficial owner of the dividend is, or is associated with, a com- 
pany which, either alone or together with one or more associated companies, 
controls, directly or indirectly, at least 10 per cent of the voting power in the 
company paying the dividend. In these circumstances a company which is a 
resident of Canada and receives a dividend from a company which isa resi- 
dent of the United Kingdom shall, provided it is the beneficial owner of the 
dividend, be entitled to a tax credit equal to, one-half of the tax credit to 
which an individual resident in the United Kingdom would have been enti- 
tled had he received that dividend, and to the payment of any excess of such 
credit over its liability to United Kingdom tax. For the purpose of this sub- 
paragraph, two companies shall be deemed to be associated if one controls, 
directly or indirectly, more than 50 per cent of the voting power in the other 
company, or a third company controls more than 50 per cent of the’ voting 
power in both of them. 


Art. 10:3 amended by 1985. Protocol to substitute subpara. 3(c), to add new subpara. 

3(a)(iii) and to renumber former subpara. 3(a)(iii) as 3(a)(iv), adding reference in (iv) 

to new subpara. (a)(iii). Subpara. 3(c) formerly read: 
(c) The provisions of subparagraph (b) of this paragraph shall not apply where 
the beneficial owner of the dividend is a company which, either alone or together 
with one or more associated companies, controls directly or indirectly at least 10 
per cent of the voting power in the company paying the dividend. For the pur- 
poses of this subparagraph two companies shall be deemed to be associated if 
one is controlled directly or indirectly by the other or both are controlled directly 
or indirectly by a third company. 


4. The term “dividends” as used in this Article means income from 
shares, “jouissance” shares or “jouissance” rights, mining shares, 
founders’ shares or other rights, not being debt-claims, participating 
in profits, as well as income assimilated to or treated in the same 
way as income from shares by the taxation law of the State of 
which the company making the payment is a resident. 


Definitions: “company” — Art. 3:1(d); “resident” — ITCIA 3, ITA 250; “share” — 
ITCIA 3, ITA 248(1). 


5. The provisions of paragraphs 1 and 2 of this Article shall not 
apply if the beneficial owner of the dividends, being a resident of a 
Contracting State, carries on business in the other Contracting State 
of which the company paying the dividends is a resident, through a 
permanent establishment situated therein, or performs in that other 
State professional services from a fixed base situated therein, and 
the holding in respect of which the dividends are paid is effectively 
connected with such permanent establishment or fixed base. In such 
a case, the provisions of Article 7 or Article 14, as the case may be, 
shall apply. 


History: Art. 10:5 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


5. The provisions of paragraphs 1, 2 and 3 shall not apply if the recipient of the 
dividends, being a resident of a Contracting State, carries on business in the 
other Contracting State of which the company paying the dividends is a resident, 
through a permanent establishment situated therein, or performs in that other 
State professional services from a fixed base situated therein, and the holding in 
respect of which the dividends are paid is effectively connected with such per- 
manent establishment or fixed base. In sucha case, the provisions of Article 7 or 
Article 14, as the case may be, shall apply. 
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Definitions: “business” —ITCIA 3, ITA 248(1); “dividend” — Art. 10:4; “perma- 
nent establishment” — Art. 5:1; “resident of a Contracting State’ — Art. 4:1; “the 
other Contracting State” — Art. 3:1(b). 


6. Where a company is a resident of only one Contracting State, the 
other Contracting State may not impose any tax on the dividends 
paid by the company, except insofar as such dividends are paid to a 
resident of that other State or insofar as the holding in respect of 
which the dividends are paid is effectively connected with a perma- 
nent establishment or a fixed base situated in that other State, nor 
subject the company’s undistributed profits to a tax on undistributed 
profits, even if the dividends paid or the undistributed profits con- 
sist wholly or partly of profits or income arising in such other State. 
Definitions: “a Contracting State” — Art. 3:1(b); “dividend” — Art. 10:4; “perma- 
nent establishment” — Art. 5:1; “the other Contracting State” — Art. 3:1(b); “tax” — 
Art. 3:1(g). 


7. The provisions of this Article shall not apply if it was the main 
purpose or one of the main purposes of any person concerned with 
the creation or assignment of the shares or other rights in respect of 
which the dividend is paid to take advantage of this Article by 
means of that creation or assignment. 


History: Art. 10:7 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


7. If a resident of Canada does not bear Canadian tax on dividends derived from 
a company which is a resident of the United Kingdom and owns 10 per cent or 
more of the class of shares in respect of which the dividends are paid, then 
neither paragraph 2 nor 3 shall apply to the dividends to the extent that they can 
have been paid only out of profits which the company paying the dividends 
earned or other income which it received in a period ending twelve months :or 
more before the relevant date. For the purposes of this paragraph the term “rele- 
vant date” means the date on which the beneficial owner of the dividends be- 
came the owner of 10 per cent or more of the class of shares referred to above. 


Provided that this paragraph shall not apply if the shares were acquired for bona 
fide commercial reasons and not primarily for the purpose of securing the benefit 
of this Article. 


Definitions; “Canada” — Art. 3:1(a)(i), ITCIA. 5; “Canadian tax” Art. 2:1(a); “com- 
pany” — Art. 3:1(d); “dividend” — Art. 10:4; “resident” —ITCIA 3, ITA 250; 
“share” —ITCIA 3, ITA 248(1); “United Kingdom” — Art. 3:1(a)(ii). 

information Circulars [Art. 10]: 76-12R6: Applicable; rate of part XII tax on 
amounts paid or credited to persons in countries with which Canada has a tax 
convention. 


Article 11 — Interest 


1. Interest arising in a Contracting State and paid to a resident of the 
other Contracting State. may be taxed in that other State. 


Definitions: “a Contracting State” — Art. 3:1(b); “interest” — Art. 
dent” —ITCIA 3, ITA 250; “the other Contracting State” — Art. 3:1(b). 


11:5; “resi- 


2. However, such interest may be taxed in the Contracting State in 
which it arises, and according to the law of that State; but if the 
recipient is the beneficial owner of the interest, the tax so charged 
shall not exceed 10 per cent of the gross amount of the interest. 
History: Art. 11:2 amended by 1985 Protocol to substitute “10 per cent” for “15 per 
cent”. 

Definitions: “interest” — Art. 11:5; “tax” — Art. 3:1(g). 


Forms: NR301: Declaration of eligibility for benefits under a tax treaty for a non- 
resident taxpayer. 


3. Notwithstanding the provisions of paragraph 2 of this Article, 


(a) interest arising in the United Kingdom and paid to a resident 
of Canada shall be taxable only in Canada if it is paid in respect 
of a loan made, guaranteed or insured, or a credit extended, 
guaranteed or insured by Export Development Canada; 


(b) interest arising in Canada and paid to a resident of the United 
Kingdom shall be taxable only in the United Kingdom if it is 
paid in respect of a loan made, guaranteed or insured, or a credit 
extended, guaranteed or insured by the United Kingdom Export 
Credits Guarantee Department; and 
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(c) interest arising in a Contracting State:and paid with respect 
to indebtedness in connection with the sale on credit by a resi- 
dent of the other State of any equipment, merchandise..or ser- 
vices, except where the sale or indebtedness was between related 
persons, shall be taxable only in the other State. 


History: Art. 11:3 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: : : 


3. Notwithstanding the provisions of paragraph 2 of this Article, 

(a) Interest arising in the United Kingdom and paid to a resident of Canada 
shall be taxable only. in Canada if it is paid in,respect. of a loan made, guar- 
anteed or insured, or a credit extended, guaranteed or insured by the Export 
Development Corporation; and 


(b) Interest arising in Canada and paid to a resident of the United Kingdom 
shall be taxable only in the United Kingdom if it is paid in respect of a loan 
made, guaranteed or insured, or a credit extended, guaranteed or insured by 
the United Kingdom Export Credits Guarantee Department. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “interest”? — Art. 11:5; “resi- 
dent’? —ITCIA 3, ITA 250; “United Kingdom” — Art. 3:1(a)(ii). 


4. (a) Notwithstanding the provisions of paragraph 2 of this Arti- 
cle, interest arising in Canada and paid in respect of a bond, de- 
benture or other similar obligation of the Government of Canada 
or of a political subdivision or local authority thereof shall, ‘pro- 
vided that the interest is beneficially owned by a resident of the 
United Kingdom,-be taxable only in the United Kingdom, 


(b) Notwithstanding the provisions of Article 29 Canada may, | 


on or before the thirtieth day of June in any calendar year give to 
the United Kingdom notice of termination of this paragraph and 
in such event this paragraph shall cease to have effect in respect 
of interest paid on obligations issued after 31 December of the 
calendar year in which the notice is given. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “interest” — Art. 11:5; “United 
Kingdom” — Art. 3:1(a)(ii). ' 


5. The term “interest” as used in this Article means income from 
debt-claims of every kind, whether or not secured by mortgage, and 
whether or not carrying a right to participate in the debtor’s profits, 
and in particular, income from government securities and income 
from bonds or debentures, including premiums and prizes attaching 
to bonds or debentures, as well as income assimilated to income 
from money lent by the taxation law of the State in which the in- 
come arises. However, the term “interest” does not include income 
dealt with in Article 10. 


6. The provisions of paragraphs 1, 2, 3 and 4 of this Article shall 
not apply if the beneficial owner of the interest, being a resident of 
a Contracting State, carries on business in the other Contracting 
State in which the interest arises through a permanent establishment 
situated therein, or performs in that other State professional services 
from a fixed base situated therein, and the debt-claim in respect of 
which the interest is paid is effectively connected with such perma- 
nent establishment or fixed base. In such a case, the provisions of 
Article 7 or Article 14, as the case may be, shall apply. 


History: Art. 11:6 amended by 2003 Protocol, effective 2005. It formerly read as 
follows: 


6. The provisions of paragraphs 1, 2 and 4 of this Article shall not apply if the 
recipient of the interest, being a resident of a Contracting State, carries on busi- 
ness in the other Contracting State in which the interest arises through a perma- 
nent establishment situated therein, or performs in that other State professional 
services from a fixed base, situated therein, and’ the debt-claim in respect of 
which the interest is paid is effectively connected with such permanent establish- 
ment or fixed base. In such a case, the provisions of Article 7 or Article 14, as 
the case may be, shall apply. 


Definitions: “interest” — Art. 11:5; “permanent establishment” — Art. 5:1; “resident 
of a Contracting State” — Art. 4:1; “the other Contracting State’ — Art, 3:1(b). 


7, Interest shall be deemed to arise in a Contracting State when the 
payer is that State itself, a political subdivision, a local authority or 
a tesident of that State. Where; however, the person paying the in- 
terest, whether he is a resident of a Contracting State or not, has in a 
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Contracting ‘State a permanent establishment in connection with 
which the indebtedness on which the interest is paid was incurred, 
and that interest is borne by that, permanent establishment, then 
such interest shall be deemed to arise in the Contracting State in 
which, the permanent establishment 1s situated. 

Definitions: “a Contracting State” — Art. 3:1(b); “interest” — Art. 11:5; “permanent 


establishment” — Art. 5:1; “person” — Art. 3:1(c); “resident of a Contracting 
State” — Art.4:1. ; 


8. Where, owing to a special relationship between the payer and the 
person deriving the interest or between both of them and some other 
person, the amount of the interest paid exceeds for whatever reason 
the amount which would have been paid in the absence of such rela- 
tionship, the provisions of this. Article shall apply only to the last- 
mentioned amount. In that case, the excess part.of the payments 
shall remain taxable according to the law of each Contracting State, 
due regard being had to the other provisions of this Convention, 


Related Provisions: ITA 247 — Transfer pricing adjustments. 
Definitions: “interest” — Art. 11:5; “person” — Art. 3:1(c). 


9.Any provision in the law of a Contracting State relating only to 
interest paid to a non-resident company shall not operate so as to 
require such interest paid to a company which is a resident of the 
other Contracting State to be treated as a distribution of the com- 
pany paying such interest. The preceding sentence shall not apply to 
interest paid to a company which is a resident of a Contracting State 
in which more than 50 per cent of the voting power.is controlled, 
directly or indirectly, by a person or persons resident in the. other 
Contracting, State. 
Definitions: “a Contracting State” — Art. 3:1(b); “company” — Art. 3:1(d); “inter- 
est” — Art. 11:5; “non-resident” —ITCIA 3, ITA 248(1); “person” — Art. 3:1(c); 
“resident” — ITCIA 3, ITA..250; “resident of a Contracting: State” — Art. 4:1; “the 
other Contracting State” — Art. 3:1(b). 


10. The provisions of paragraph 2.of this Article shall not apply to 
interest. where the. beneficial owner of the interest 


(a) does not bear tax in respect thereof in Canada; and 


(b) sells (or makes a contract to sell) the holding from which the 
interest is derived within three months of the date on which such 
beneficial owner acquired that holding. 


Definitions: “Canada” — Art. 3:1(a)G), ITCIA 5; “interest” — Art. 11:5; “tax”? — 
Art. 3:1(g). 


11. The provisions of this Article shall not apply if it was. the main 
purpose or one of the main purposes of any person concerned with 
the creation or assignment of the debt-claim in respect of, which the 
interest is paid to take advantage of this Article by means of that 
creation or assignment, 


History: Art. 11:11 added by 2003 Protocol, effective 2005. 


Information Circulars [Art:' 11]: 76-12R6:' Applicable rate of part XIII tax on 
amounts paid or credited to:persons. in countries, with which Canada ‘has a: tax 
convention. 


Article 12 — Royalties 


1. Royalties arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. 


Definitions: “a Contracting State” — Art. 3:1(b); “royalties” — Art. 12:4; “the other 
Contracting State”’— Art. 3:1(b). 


2. However, such royalties may be taxed in the Contracting State in 
which they arise, and according to the law of that State; but if the 
recipient is the beneficial owner of the royalties the tax so charged 
shall not exceed 10 per cent of the gross amount of the royalties. 
Definitions: “royalties” — Art, 12:4; “tax? — Art, 3:1(g). 

|.T. Technical News; 23 (computer software). 


Forms: NR301: Declaration of eligibility for benefits under a tax treaty for a non- 
resident taxpayer.’ 
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3. Notwithstanding the provisions of paragraph 2 of this Article, 


(a) copyright royalties and other like payments in respect of the 
production or reproduction of any literary, dramatic, musical or 
artistic work (other than payments in respect of motion pictures 
and works on film, videotape or other means of reproduction for 
use in connection with television broadcasting); 


(b) payments for the use of, or the right to use, any patent or for 
information concerning industrial, commercial or scientific ex- 
perience (but not including any such payment provided in con- 
nection with a rental or franchise agreement); 


(c) payments for the use of, or the right to use, computer 
software; 


arising in a Contracting State and beneficially owned by a resident 
of the other Contracting State shall be taxable only in that other 
State. 


History: Art. 12:3 amended by 2003 Protocol, effective 2005. It formerly read: 


3. Notwithstanding the provisions of paragraph 2 of this Article, copyright royal- 
ties and other like payments in respect of the production or reproduction of any 
literary, dramatic, musical or artistic work (but not including royalties in respect 
of motion pictures and works on film, videotape or other means of reproduction 
for use in connection with television broadcasting) arising in a Contracting State 
and beneficially owned by a resident of the other Contracting State shall be taxa- 
ble only in that other State. 


Art. 12:3 amended by 1985 Protocol to substitute “Notwithstanding the provisions of 
paragraph 2 of this Article” for “Notwithstanding the provisions of paragraph 2” and to 
substitute “motion pictures and works on film, videotape or other means of reproduc- 
tion for use in connection with television broadcasting” for “motion picture films and 
works on film or videotape for use in connection with television”. 


Definitions: “a Contracting State” — Art. 3:1(b); “royalties” — Art. 12:4; “the other 
Contracting State” — Art. 3:1(b). 


4, The term “royalties” as used in this Article means payments of 
any kind received as a consideration for the use of, or the right to 
use, any copyright, patent, trade mark, design or model, plan, secret 
formula or process, or for the use of, or the right to use, industrial, 
commercial or scientific equipment, or for information concerning 
industrial, commercial or scientific experience, and includes pay- 
ments of any kind in respect of motion pictures and works on film, 
videotape or other means of reproduction for use in connection with 
television broadcasting. 

History: Art. 12:4 amended by 1985 Protocol to substitute “motion pictures and works 
on film, videotape or other means of reproduction for use in connection with television 


broadcasting” for “motion picture films and works on film or videotape for use in con- 
nection with television”. 


Definitions: “broadcasting” — ITCIA 3, Interpretation Act 35(1). 


I.T. Technical News: 23 (computer software); 25 (e-commerce — payments for 
digital products not royalties). 


5. The provisions of paragraphs 1, 2 and 3 of this Article shall not 
apply if the beneficial owner of the royalties, being a resident of a 
Contracting State, carries on business in the other Contracting State 
in which the royalties arise through a permanent establishment situ- 
ated therein, or performs in that other State professional services 
from a fixed base situated therein, and the right or property in re- 
spect of which the royalties are paid is effectively connected with 
such permanent establishment or fixed base. In such a case, the pro- 
visions of Article 7 or Article 14, as the case may be, shall apply. 


History: Art. 12:5 amended by 2003 Protocol to replace “recipient” with “beneficial 
owner’, effective 2005. 


Definitions: “business” —ITCIA 3, ITA 248(1); “permanent establishment” — Art. 
5:1; “property” — ITCIA 3, ITA 248(1); “resident of a Contracting State” — Art. 4:1; 
“royalties” — Art. 12:4; “the other Contracting State” — Art. 3:1(b). 


6. Royalties shall be deemed to arise in a Contracting State when 
the payer is that State itself, a political subdivision, a local authority 
or a resident of that State. Where, however, the person paying the 
royalties, whether he is a resident of a Contracting State or not, has 
in a Contracting State a permanent establishment in connection with 
which the obligation to pay the royalties was incurred, and those 
royalties are borne as such by that permanent establishment, then 
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such royalties shall be deemed to arise in the Contracting State in 
which the permanent establishment is situated. 

Definitions: “a Contracting State” — Art. 3:1(b); “permanent establishment” — Art. 
5:1; “person” — Art. 3:1(c); “resident of a Contracting State” — Art. 4:1; “royal- 
ties” — Art. 12:4. 


7. Where, owing to a special relationship between the payer and the 
person deriving the royalties or between both of them and some 
other person, the amount of the royalties paid exceeds for whatever 
reason the amount which would have been paid in the absence of 
such relationship, the provisions of this Article shall apply only to 
the last-mentioned amount. In that case, the excess part of the pay- 
ments shall remain taxable according to the law of each Contracting 
State, due regard being had to the other provisions of this 
Convention. 

Definitions: “person” — Art. 3:1(c); “royalties” — Art. 12:4. 


8. The provisions of this Article shall not apply if it was the main 
purpose or one of the main purposes of any person concerned with 
the creation or assignment of the rights in respect of which the roy- 
alties are paid to take advantage of this Article by means of that 
creation or assignment. 

History: Art. 12:8 added by 2003 Protocol, effective 2005. 


Article 13 — Capital Gains 


1. Gains derived by a resident of a Contracting State from the alien- 
ation of immovable property situated in the other Contracting State 
may be taxed in that other State. 

Related Provisions: ITA 126(2.21), (2.22) — Foreign tax credit to emigrant for tax 


payable on gain accrued while resident in Canada; ITA 128.1(4)(b)(i) — Real property 
in Canada excluded from deemed disposition on emigration. 


Definitions: “immovable property” — Art. 6:2, ITCIA 5; “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State’ — Art. 3:1(b). 


2. Gains from the alienation of movable property forming part of 
the business property of a permanent establishment which an enter- 
prise of a Contracting State has in the other Contracting State or of 
movable property pertaining to a fixed base available to a resident 
of a Contracting State in the other Contracting State for the purpose 
of performing professional services, including such gains from the 
alienation of such a permanent establishment (alone or with the 
whole enterprise) or of such fixed base, may be taxed in that other 
State. 

Definitions: “a Contracting State” — Art. 3:1(b); “business” — ITCIA 3, ITA 248(1); 


“permanent establishment’ — Art. 5:1; “property” —ITCIA 3, ITA 248(1); “resident 
of a Contracting State’ — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


3. Gains derived by a resident of a Contracting State from the alien- 
ation of ships or aircraft operated in international traffic or movable 
property pertaining to the operation of such ships or aircraft, shall 
be taxable only in that Contracting State. 


Definitions: “international traffic” —ITCIA 3, ITA 248(1); “property” —ITCIA 3, 
ITA 248(1); “resident of a Contracting State” — Art. 4:1. 


4. Gains from the alienation of: 


(a) any right, licence or privilege to explore for, drill for, or take 
petroleum, natural gas or other related hydrocarbons situated in 
a Contracting State, or 
(b) any right to assets to be produced in a Contracting State by 
the activities referred to in sub-paragraph (a) above or to inter- 
ests in or to the benefit of such assets situated in a Contracting 
State, 

may be taxed in that State. 

Definitions: “a Contracting State” — Art. 3:1(b). 


5. Gains from the alienation of: 


(a) shares, other than shares quoted on an approved stock ex- 
change, deriving their value or the greater part of their value di- 


2400 


Art. 15 — Dependent Personal Services 


rectly or indirectly from immovable property situated ina Con- 
tracting State or from any right referred to in paragraph 4 of this 
Article, or 


(b) an interest in a partnership or trust the assets of which consist 
principally of immovable property situated in a Contracting 
State, of rights referred to in paragraph 4 of this Article, or of 
shares referred to in sub-paragraph (a) above, 

may be taxed in that State. . . 

Definitions: “a Contracting State” — Art. 3:1(b); “an approved stock exchange” = 


Art. 13:7(a); “immovable property” — Art. 6:2, 13:7(b), ITCIA 5; “partnership”, 
“share” —ITCIA 3, ITA 248(1); , “trust”? —ITCIA 3, ITA 104(1), 248(1). 


6. The provisions of paragraph 5 of this Article shall not apply: 


(a) in the case of shares, where immediately before the aliena- 
tion of the shares, the alienator owned, or the alienator and any 
persons related to or connected with him owned, less than 10 per 
cent of each class of the share capital of the company; or 


(b) in the case of an interest in a partnership or trust, where im- 
mediately before the alienation of the interest, the alienator was 
entitled to, or the alienator and any persons related to or con- 
nected with him were entitled to, an interest of less than 10 per 
cent of the income and capital of the partnership or trust. 


Definitions: “company” — Art. 3:1(d); “person” — Art. 3:1(c); “partnership”, 
“share” —ITCIA 3, ITA 248(1); , “trust” —ITCIA 3, ITA 104(1), 248(1). 


7. For the purposes of paragraph 5 of this Article: 


(a) the term “an approved stock exchange” means a stock ex- 
change prescribed for the purposes of the Canadian Income Tax 
Act or a recognised stock exchange within the meaning of the 
United Kingdom Corporation Tax Acts; and 


(b) the term “immovable property” does not include any pro- 
perty (other than’ rental property) in which the business of the 
company, partnership or trust was carried on. 
Definitions: “‘business” — ITCIA 3, ITA 248(1); “company” — Art. 3:1(d); “partner- 
ship”, “prescribed”, “property” — ITCIA. 3, ITA. 248(1); “trust” — ITCIA. 3, ITA 
104(1), 248(1);.““United Kingdom’ — Art.,3:1(a)(ii). 


8. Gains from the alienation of any property, other than that referred 
to in paragraphs 1, 2, 3, 4 and 5 of this Article shall be taxable only 
in the Contracting State of which the alienator is a resident. 


Definitions: “property” — ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA 250. 


9; The provisions of paragraph 8 of this Article shall not affect the 
right of a Contracting State to levy according to its law a tax on or 
in respect of gains from the alienation of any property on a person 
who is'a resident of that State at any time during the fiscal year in 
which the property is alienated, or has been so resident at any time 
during the six years immediately preceding the alienation of the 
property. 

History: Art. 13:9 amended by 2003 Protocol, effective 2005. It formerly read: 


9. The provisions of paragraph 8 of this Article shall not affect the right of a 
Contracting State to tax, according to its domestic law, gains derived by an indi- 
vidual who is a resident of the other Contracting State from. the alienation of any 
property, if the alienator: 


(a) is a national of the first-mentioned Contracting State or was a resident of 
that State for 15 years or more prior to the alienation of the property, and. 


(b) was a resident of the first-mentioned Contracting State at any time during 
the five years immediately preceding: such. alienation. 
Definitions: “a Contracting State’ — Art. 3:1(b); “individual” — ITCIA 3, ITA 
248(1); “national”? — Art. 3:1(h); “property” — ITCIA 3, ITA 248(1); “the. other Con- 
tracting State’ — Art. 3:1(b). 


10. Where an individual ceases to be a resident of a Contracting 
State and by reason thereof is treated under the laws of that State as 
having alienated property before ceasing to be a resident of that 
State and is taxed in that State accordingly and at any time thereaf- 
ter becomes a resident of the other Contracting State, the other Con- 
tracting State may tax gains in respect of the property only to the 
extent that such gains had not accrued while the individual was a 
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resident of the first-mentioned State. However, this provision shall 
not apply to property, any gain from which that other State could 
have taxed in accordance with the provisions of this Article, other 
than this paragraph, if the individual had realized the gain before 
becoming a resident of that other State. The competent authorities 
of the Contracting States may consult to determine the application 
of this paragraph. . 

Related Provisions: ITA 128:1(1)(c) — Same rule applies in Canada anyway. 
History: Art. 13:10 added by 2003 Protocol, effective 2005. 

Definitions: “a Contracting “State” — Art. 3:1(b); “individual” —ITCIA 3, ITA 
248(1); “property” —ITCIA 3, ITA 248(1); “resident” —ITCIA 3, ITA 250; “the 
other Contracting State” — Art. 3:1(b). 


History: Art. 13 amended by 1985 Protocol to substitute paras. 1 and 2, to add new 
paras. 3 and 6, to renumber former para. 3 as para, 4 and former para. 4 as para. 5, 
substituting “paragraph 4” for both references to “paragraph 3” in former para. 4, and 
to substitute paras. 7 to 9 for former paras. 5 to 7. Former paras, 1, 2, 5, 6, and 7 read as 
follows: 


1. Gains from the alienation of immovable property may be taxed in the Con- 
tracting State in which such property is situated. 


2. Gains from the alienation of movable property forming part of the business 
property of a permanent establishment which an enterprise of a Contracting State 
has inthe other Contracting State or. of movable property: pertaining to a fixed 
base available to a resident of a Contracting ‘State in the other Contracting State 
for the purpose of performing professional: services, including such gains from 
the alienation of such a permanent establishment (alone, or together with the 
whole enterprise) or of such a fixed base may be taxed in the other State. How- 
ever, gains derived by a resident of a Contracting State from the alienation of 
ships and aircraft operated in international traffic and movable property pertain- 
ing to the operation of such ships and aircraft, shall be taxable only in that Con- 
tracting, State. 


5. For the purposes of paragraph 4 of this Article “an approved stock exchange” | 
means a stock exchange prescribed for the purposes of the Canadian Income Tax 
Act or a recognized stock exchange within the meaning of the United Kingdom 
Corporation Tax Acts. 


6. Gains from the alienation of any property, other than those mentioned in 
paragraphs 1, 2, 3 and 4 shall be taxable only in the Contracting State of which 
the alienator is a resident. 


7. The provisions of paragraph 6 of this Article shall not affect the right of a 
Contracting State to tax, according to its domestic law, gains derived by an indi- 
vidual resident in the other Contracting State from the alienation of any property, 
if the alienator: ; ( 


(a) is a national of the first-mentioned Contracting State or was a resident of 
that State for 15 years or more prior to the alienation of the property and 


(b) was a resident of the first-mentioned Contracting State at any time during 
the five years immediately preceding such alienation. 


Article 14 — Professional Services 


1. Income derived by a resident of a Contracting State in respect of 
professional services or other independent activities of a similar 
character shall be taxable only in that State unless he has a fixed 
base regularly available to him in the other Contracting State for the 
purpose of performing his activities. If he has such a fixed base, the 
income may be taxed in the other Contracting State but only so 
much of it as is attributable to that fixed base. 


Definitions: “a Contracting State” — Art. 3:1(b); “professional services” — Art. 
14:2: “resident” — ITCIA 3, ITA 250; “the other Contracting State’ — Art. 3:1(b). 


2. The term “professional services” includes independent scien- 
tific, literary, artistic, educational or teaching activities as well as 
the independent activities of physicians, lawyers, engineers, archi- 
tects, dentists and accountants. 


Definitions: “lawyer” — ITCIA 3, ITA 248(1). 
Article 15 — Dependent Personal Services 


1. Subject to the provisions of Articles 17 and 18, salaries, wages 
and other similar remuneration derived by a resident of a Con- 
tracting State in respect of an employment shall be taxable only in 
that State unless the employment is exercised in the other Con- 
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tracting State. If the employment is so exercised, such remuneration 
as is derived therefrom may be taxed in that other State. 


Definitions: “employment” —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


2. Notwithstanding the provisions of paragraph 1, remuneration de- 
rived by a resident of a Contracting State in respect of an employ- 
ment exercised in the other Contracting State shall be taxable only 
in the first-mentioned State if: 


(a) the recipient is present in the other State for a period or peri- 
ods not exceeding in the aggregate 183 days in the calendar year 
concerned, and 


(b) the remuneration is paid by, or on behalf of, an employer 
who is not a resident of the other State, and 


(c) the remuneration is not borne by a permanent establishment 
or a fixed base which the employer has in the other State. 
Definitions: “employer”, “employment” — ITCIA 3, ITA 248(1); “permanent estab- 


lishment” — Art. 5:1; “person” — Art. 3:1(c); “resident” —ITCIA 3, ITA 250; “resi- 
dent of a Contracting State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


3. Notwithstanding the preceding provisions of this Article, remu- 
neration in respect of an employment exercised aboard a ship or 
aircraft operated in international traffic may be taxed in the Con- 
tracting State in which the place of effective management of the 
enterprise is situated. 


Definitions: “employment”, “international traffic’ —ITCIA 3, ITA 248(1). 


4. In relation to remuneration of a director of a company derived 
from the company the preceding provisions of this Article shall ap- 
ply as if the remuneration were remuneration of an employee in re- 
spect of employment, and as if reference to employer were refer- 
ences to the company. 

Definitions: “company” — Art. 3:1(d); “employee”, “employer”, “employment” — 
ITCIA 3, ITA 248(1). 


5. Where under the law of a Contracting State tax is required to be 
deducted and is so deducted from salaries, wages and other similar 
remuneration derived in respect of an employment exercised in that 
Contracting State, tax shall not be deducted therefrom on behalf of 
the other Contracting State. 


History: Art. 15:5 added by 1980 Protocol. 


Definitions: “a Contracting State” — Art. 3:1(b); “employment” —ITCIA 3, ITA 
248(1); “tax” — Art. 3:1(g); “the other Contracting State” — Art. 3:1(b). 


Article 16 — Artistes and Athletes 


1. Notwithstanding the provisions of Articles 7, 14 and 15, income 
derived by entertainers, such as theatre, motion picture, radio or tel- 
evision artistes, and musicians, and by athletes, from their personal 
activities as such may be taxed in the Contracting State in which 
these activities are exercised. 


2. Where income in respect of personal activities as such of an en- 
tertainer or athlete accrues not to that entertainer or athlete himself 
but to another person, that income may, notwithstanding the provi- 
sions of Articles 7, 14 and 15, be taxed in the Contracting State in 
which the activities of the entertainer or athlete are exercised. 


Definitions: “person” — Art. 3:1(c). 


3. The provisions of paragraphs | and 2 shall not apply: 


(a) to income derived from activities performed in a Contracting 
State by entertainers or athletes if the visit to that Contracting 
State is wholly or substantially supported by public funds; 

(b) to a non-profit making organization no part of the income of 
which is payable, or is otherwise available for the personal bene- 
fit of, any proprietor, member or shareholder thereof; or 


(c) to an entertainer or athlete in respect of services provided to 
an organization referred to in sub-paragraph (b), 
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Definitions: “a Contracting State’ — Art. 3:1(b); “shareholder’ —ITCIA 3, ITA 
248(1). 


Article 17 — Pensions and Annuities 


1. Periodic pension payments arising in a Contracting State and 
paid to a resident of the other Contracting State who is the benefi- 
cial owner thereof shall be taxable only in that other State. 
History: Art. 17:1 amended by 2003 Protocol to replace “Pensions” with “Periodic 
pension payments”, effective 2005. 

Art. 17:1 substituted by 1980 Protocol. 

Definitions: ‘a Contracting State” — Art. 3:1(b); “periodic pension payment” — 
ITCIA 5; “pension” — Art. 17:3, ITCIA 5; “the other Contracting State” — Art. 
3:1(b). 


2. Annuities arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. How- 
ever, such annuities may also be taxed in the Contracting State in 
which they arise and according to the laws of that State, but if the 
recipient is the beneficial owner of the annuities the tax so charged 
shall not exceed 10 per cent of the portion thereof that is subject to 
tax in that State. ) 

Definitions: “a Contracting State” — Art. 3:1(b); “annuity” — Art. 17:4, ITCIA 5; 
“tax” — Art. 3:1(g). 


3. For the purposes of this Convention, the term “pension” includes 
any payment under a superannuation, pension or retirement plan, 
Armed Forces retirement pay, war veterans’ pensions and _ al- 
lowances, and any payment under a sickness, accident or disability 
plan, as well as any payment made under the social security legisla- 
tion in a Contracting State. 

History: Art. 17:3 amended by 2003 Protocol, effective 2005. It formerly read: 


3. For the purposes of this Convention, the term “pension” includes any payment 
under a superannuation, pension or retirement plan, Armed Forces retirement 
pay, war veterans pensions and allowances, and any payment under a sickness, 
accident or disability plan, as well as any payment made under the social security 
legislation in a Contracting State, but does not include any payment under a su- 
perannuation, pension or retirement plan in settlement of all future entitlements 
under such a plan or any payment under an income-averaging annuity contract. 


Definitions: “a Contracting State” — Art. 3:1(b); “income-averaging annuity con- 
tract” —ITCIA 3, ITA 248(1). 


4. For the purposes of this Convention, the term “annuity” means a 
stated sum payable periodically at stated times during life or during 
a specified or ascertainable period of time under an obligation to 
make the payments in return for adequate and full consideration in 
money or money’s worth, but does not include any payment under a 
superannuation, pension or retirement plan or any payment under an 
income-averaging annuity contract. 

History: Art. 17:4 amended by 2003 Protocol, effective 2005. It formerly read: 


4. For the purposes of this Convention, the term “annuity” means a stated sum 
payable periodically at stated times during life or during a specified or ascertain- 
able period of time under an obligation to make the payments in return for ade- 
quate and full consideration in money or money’s worth, but does not include a 
pension or any payment under a superannuation, pension or retirement plan in 
settlement of all future entitlements under such a plan or any payment under an 
income-averaging annuity contract. 


Definitions: “pension” — Art. 
tract’? —ITCIA 3, ITA 248(1). 


17:3, ITCIA 5; “income-averaging annuity con- 


5. Notwithstanding any other provision of this Convention, alimony 
and similar payments arising in a Contracting State and paid to a 
resident of the other Contracting State who is the beneficial owner 
thereof shall be taxable only in that other State. 

Definitions: “a Contracting State” — Art. 3:1(b). 


History [Canada-U.K. Tax Treaty:Art. 17]: Art. 17 amended by 1985 Protocol. It 
formerly read: 


1. Pensions and annuities arising in a Contracting State and paid to a resident of 
the other Contracting State may be taxed in that other State. However, such pen- 
sions and annuities may also be taxed in the first-mentioned Contracting State, 
but of the total amount thereof paid in any year of assessment or taxation year to 
a resident of the other Contracting State that first-mentioned Contracting State 
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shall exempt from tax ten thousand Canadian dollars, ($10,000) or five thousand 
pounds sterling (£5,000), whichever is the greater. For the purposes of this para- 
graph the term “pensions” does not include lump sum payments out of a pension 
plan. 


2. Notwithstanding the provisions of paragraph 1 of this Article, pensions paid 
out of public funds of the United Kingdom or Northern Ireland or of the funds of 
any local authority in the United Kingdom to any individual in respect of ser- 
vices rendered to the Government of the United Kingdom or Northern Ireland or 
a local authority in the United Kingdom in the discharge of functions of a gov- 
ernmental nature may be taxed in the United Kingdom. 5 


3. The term “annuity” means a stated sum payable periodically at stated times 
during life or during a specified or ascertainable period of time under an obliga- 
tion to make the payments in return for adequate and full consideration in money 
or money’s worth, but does not include payments of any kind under an income- 
averaging annuity contract. 


4. Notwithstanding any other provision of this Convention, alimony and similar 
payments arising in a Contracting State and paid to a resident of the other Con- 
tracting State who is the beneficial owner thereof shall be taxable only in that 
other State. 


_ Article 18 — Government Service 


1. (a) Remuneration, other than a pension, paid by a Contracting 
State or a political subdivision or a local authority thereof to any 
individual in respect of services rendered to that State or subdi- 
vision or local authority thereof shall be taxable only in that 
State. 


(b) However, such remuneration shall be taxable only in the 
other Contracting State if the services are rendered in that State 
and the recipient is a resident. of that State who: 


(i) is a national of that State; or 


(ii) did not become a resident of that State solely for the pur- 
pose of performing the services. 
Definitions: “a Contracting State” — Art. 3:1(b); “national” — Art. 3:1(h); “pen- 
sion” — Art. 17:3, ITCIA 5; “political. subdivision” — Art. 18:3; “the other Con- 
tracting State” — Art. 3:1(b). 


2. This Article shall not apply to remuneration in respect of services 
rendered in connection with any trade or business carried on by one 
of the Contracting States or a political subdivision or a local author- 
ity thereof. 

Definitions: “business” — ITCIA 3, ITA 248(1); “political subdivision” — Art: 18:3. 


3. In this Article, the term “Holitical subdivision” shall, in relation 
to the United Kingdom, include Northern Ireland. 
Definitions: “United Kingdom” — Art. 3:1(a)(ii)- 


Article 19 — Students 


Payments which a student, apprentice or business trainee who is or 
was immediately before visiting one of the Contracting States a res- 
ident of a Contracting State and who is present in the other Con- 
tracting State solely for the purpose of his education or training re- 
ceives for the purpose of his maintenance, education or training 
shall not be taxed in that other State, provided that such payments 
are made to him from sources outside that other State. 


Definitions: “resident of a Contracting State” — Art. 4:1; “the other Contracting 
State” — Art. 3:1(b). 


Article 20 — Estates and Trusts 


1. Income received from an estate or trust resident in Canada by a 
resident of the United Kingdom who is the beneficial owner thereof 
may be taxed in Canada according to its law, but the tax so charged 
shall not exceed 15 per cent of the gross amount of the income. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “estate” — ITCIA 3, ITA 248(1); 
“resident in Canada” —ITCIA 3, ITA 250; “tax” — Art. 3:1(g); “trust” — ITCIA 3, 
ITA 104(1), 248(1); “United Kingdom” — Art. 3:1(a)(ii). 


2. The provisions of paragraph 1 of this Article shall not apply if the 
recipient of the income, being a resident of the United Kingdom, 
carries on business in Canada through a permanent establishment 
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situated therein, or performs in Canada professional services from a 
fixed base situated therein, and the right or interest in the estate or 
trust in respect of which the income is paid is effectively connected 
with such permanent establishment or fixed base. In such a case, the 
provisions of Article 7 or Article 14, as the case may be, shall 
apply. 

Definitions: “business” — ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), ITCIA 
5; “estate”? —ITCIA 3, ITA 248(1); “permanent establishment” — Art. 5:1; “profes- 


sional services” — Art. 14:2; “trust” —ITCIA 3, ITA 104(1), 248(1); “United King- 
dom” — Art. 3:1(a)(ii). 


3. For the purposes of this Article, a trust does not include an ar- 
rangement whereby the contributions made to the trust are deducti- 
ble for the purposes of taxation in Canada. 

History: Art. 20:3 added by 1985 Protocol. 

Definitions: “trust” — ITCIA 3, ITA 104(1), 248(1). 


Article 20A — Other Income 


1. Items of income beneficially owned by a resident of a Con- 
tracting State, wherever arising, not dealt with in the foregoing Arti- 
cles of this Convention shall be taxable only in that State. 
Definitions: “resident of a Contracting State” — Art. 4:1. 


2. The provisions of paragraph 1 of this Article shall not apply to 
income, other than income from immovable property, if the benefi- 
cial owner of such income, being a resident of a Contracting State, 
carries on business in the other Contracting State through a perma- 
nent establishment situated therein, or performs in that other State 
independent personal services from a fixed. base: situated therein, 
and the right or property in respect of which the income is paid is 
effectively connected with such permanent establishment or fixed 
base. In such case the provisions of Article 7 or Article 14 of this 
Convention, as the case may be, shall apply. 

Definitions: “business” — ITCIA 3, ITA 248(1); “immovable property” — Art. 6:2, 
13:7(b), ITCIA 5; “permanent establishment” — Art. 5:1; “property” — ITCIA 3, ITA 
248(1); “resident of a Contracting State” — Art. 4:1. 


3. Notwithstanding the provisions of paragraphs 1 and 2 of this Ar- 
ticle, items of income of a resident of a Contracting State not dealt 
with in the foregoing Articles of this Convention and arising in the 
other Contracting State may also be taxed in that other State. 
Definitions: “resident of a Contracting State” — Art. 4:1; “the other Contracting 
State” — Art..3:1(b). 


History: Art. 20A added by 2003 Protocol, effective 2005. 
Article 21 — Elimination of Double Taxation 


1. In the case of Canada, double taxation shall be avoided as 
follows: 


(a) subject to the existing provisions of the law of Canada re- 
garding the deduction from tax payable in Canada of tax. paid in 
a territory outside Canada and to any subsequent modification of 
those provisions — which shall not affect the general principle 
hereof — and unless a greater deduction or relief is provided 
under the laws of Canada, tax payable in the United Kingdom on 
profits, income or gains arising in the United Kingdom shall be 
deducted from any Canadian tax payable in respect of such prof- 
its, income or gains; 

(b) subject to the existing provisions of the law of Canada re- 
garding the allowance as a credit against Canadian tax of tax 
payable in a territory outside Canada and to any subsequent 
modification of those provisions — which shall not affect the 
general principle hereof — where a company that is a resident of 
the United Kingdom pays. a dividend to a company that is a resi- 
dent of Canada that controls directly or indirectly at least 10 per 
cent of the voting power in the first-mentioned company, the 
credit shall take into account the tax payable in the United King- 
dom by that first-mentioned company in respect of the profits 
out of which such dividend is paid; 
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(c) where in accordance with any provision of this Convention 
income derived by a resident of Canada is exempt from tax in 
Canada, Canada may nevertheless, in calculating the amount of 
tax on other income take into account the exempted income, 


History: Art. 21:1 amended by 2003 Protocol, effective 2005. It formerly read: 


1. In the case of Canada, double taxation shall be avoided as follows: 


(a) Subject to the existing provisions of the law of Canada regarding the 
deduction from tax payable in Canada of tax paid in a territory outside Can- 
ada and to any subsequent modification of those provisions — which shall 
not affect the general principle hereof — and unless a greater deduction or 
relief is provided under the laws of Canada, tax payable in the United King- 
dom on profits, income or gains arising in the United Kingdom shall be de- 
ducted from any Canadian tax payable in respect of such profits, income or 
gains. 
(b) Subject to the existing provisions of the law of Canada regarding the 
determination of the exempt surplus of a foreign affiliate and to any subse- 
quent modification of those provisions — which shall not affect the general 
principle hereof — for the purpose of computing Canadian tax, a company 
resident in Canada shall be allowed to deduct in computing its taxable in- 
come any dividend received by it out of the exempt surplus of a foreign 
affiliate resident in the United Kingdom. 
The terms “foreign affiliate” and “exempt surplus” shall have'the meaning which 
they have under the Income Tax Act of Canada. 

Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 2:1(a); 

“company” — Art. 3:1(d); “dividend” —ITCIA 3, ITA 248(1); “resident in Can- 

ada” — ITCIA 3, ITA 250; “taxable income” — ITCIA 3, ITA 248(1); “United King- 

dom” — Art. 3:1(a)(ii). 


2. In the case of the United Kingdom, double taxation shall be 
avoided as follows: subject to the provisions of the law of the 
United Kingdom regarding the allowance as a credit against United 
Kingdom tax of tax payable in a territory outside the United King- 
dom (which shall not affect the general principle hereof): 


(a) tax payable under the laws of Canada and in accordance with 
this Convention, whether directly or by deduction, on profits, in- 
come or chargeable gains from sources within Canada (exclud- 
ing in the case of a dividend, tax payable in respect of the profits 
out of which the dividend is paid) shall be allowed as a credit 
against any United Kingdom tax computed by reference to the 
same profits, income or chargeable gains by reference to which 
the Canadian tax is computed; and 


(b) in the case of a dividend paid by a company which is a resi- 
dent of Canada to a company which is resident in the United 
Kingdom and which controls directly or indirectly at least 10 per 
cent of the voting power in the Canadian company, the credit 
shall take into account (in addition to any tax creditable under 
(a)) tax payable under the laws of Canada by the company in 
respect.of the profits out of which such dividend is: paid. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “Canadian tax” — Art. 2:1(a); 
“company” — Art. 3:1(d); “dividend” — ITCIA 3, ITA 248(1); “United Kingdom” — 
Art. 3:1(a)(ii); “United Kingdom tax” — Art. 2:1(b). 


3. For the purposes of paragraphs 1 and 2 of this Article, income, 
profits and capital gains owned bya resident of a Contracting State 
which are taxed in the other Contracting State in accordance with 
this Convention shall be deemed to arise from sources in that other 
Contracting State. 


Definitions: “capital gain” —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


4. [Repealed] 
History: Art. 21:4 repealed by 2003 Protocol, effective 2005. It formerly read: 


4. Where profits on which an enterprise of a Contracting State has been charged 
to tax in that State are also included in the profits of an enterprise of the other 
State and the profits so included are profits which would have accrued to that 
enterprise of the other State if the conditions made between the enterprises had 
been those which would have been made between independent enterprises deal- 
ing at arm’s length, the amount included in the profits of both enterprises shall 
be treated for the purposes of this Article as income from a source in the other 
State of the enterprise of the first-mentioned. State and relief shall be given ac- 
cordingly under the provisions of paragraph 1 or paragraph 2 of this Article. 


Art. 21:4 added by 1985 Protocol. 


Canada—U.K. Income Tax. Convention 


Article 22 — Non-Discrimination 


1. The nationals of a Contracting State shall not be subjected in the 
other Contracting State to any taxation or any requirement con- 
nected therewith which is other or more burdensome than the taxa- 
tion and connected requirements to which nationals of that. other 
State in the same circumstances are or may be subjected. 
Definitions: “a Contracting State” — Art. 3:1(b); “national” — Art. 3:1(h); “taxa- 
tion” — Art. 22:5; “the other Contracting State” — Art. 3:1(b). 


2. The taxation on a permanent establishment which an enterprise 
of a Contracting State has in the other Contracting State shall not be 
less favourably levied in that other State than the taxation levied on 
enterprises of that other State carrying on the same activities. This 
provision shall not be construed as obliging either Contracting State 
to grant to individuals not resident in its territory those personal al- 
lowances and reliefs for tax purposes which are by law available 
only to individuals who are so resident. 

Definitions: “enterprise of a Contracting State” — Art. 3:1(e); “individual” — ITCIA 
3, ITA 248(1); “permanent establishment” — Art. 5:1; “taxation” — Art. 22:5; “the 
other Contracting State’ — Art. 3:1(b). 


3. Nothing in this Convention shall be construed as preventing a 
Contracting State from imposing on the earnings attributable to per- 
manent establishments in that State of a company which is a resi- 
dent of the other Contracting State, tax in addition to the tax which 
would be chargeable on the earnings of a company which isa resi- 
dent of the first-mentioned State, provided that the rate of any addi- 
tional tax so imposed shall not exceed 5 per cent of the amount of 
such earnings which have not been subjected to such additional tax 
in previous taxation years. 


Related Provisions: ITA 219 — Branch tax. 


History: Art. 22:3 amended by 2003 Protocol to to replace “10 per cent” with “5 per 
cent”, effective 2005. 


Art. 22:3 amended by 1985 Protocol to substitute “10 per cent” for “15 per cent”. 
Art. 22:3 substituted by 1980 Protocol. 


Definitions: “a Contracting State” — Art. 3:1(b); “company” — Art. 3:1(d); “earn- 
ings” — Art. 22:4; “permanent establishment” — Art. 5:1; “taxation year” += ITCIA 3, 
ITA, 249. 


4. For the purpose of paragraph 3 of this Article, the term “earn- 
ings” means the profits attributable to permanent establishments in 
a Contracting State (including gains from the alienation of property 
forming part of the business property of such permanent establish- 
ments) in a year and previous years after deducting therefrom: 


(a) business losses attributable to such permanent establishments 
(including losses from the alienation of property forming part of 
the business property of such permanent establishments) in such 
year and previous years; and 


(b) all taxes, other than the additional tax referred to in para- 
graph 3 of this Article, imposed on such profits in that State; and 


(c) the profits reinvested in that State, provided that where that 
State is Canada, the amount of such deduction shall be deter- 
mined in accordance with the existing provisions of the law of 
Canada regarding the computation of the allowance in respect of 
investment in property in Canada, and any subsequent modifica- 
tion of those provisions which shall not affect the general princi- 
ple thereof; and 


(d) five hundred thousand Canadian dollars ($500,000) or two 
hundred and fifty thousand pounds sterling (£250,000), which- 
ever is the greater, less any amount deducted in that State under 
this. subparagraph (d) by the company or a company associated 
therewith; for the purposes of this subparagraph (d) a company 
is associated with another company if one of them directly or 
indirectly has control of the other or both are directly or indi- 
rectly under the control of the same person, or if the two compa- 
nies deal with each other not at arm’s length, 
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History: Art. 22:4 substituted by 1980 Protocol. 

Definitions: “a Contracting State” —! Ait. 3:1(b); “arm’s length” —ITCIA 3, ITA 
251(1); “associated” — ITCIA 3, ITA‘256; “business” — ITCIA 3, ITA 248(1); “Can- 
ada” — Art: 3:1(a)(i), ITCIA 5; “permanent establishment’?— Arti '5:1; “property” — 
ITCIA 3, ITA 248(1); “tax’.— Art. 3:1(g).) Cok 


5. In this’ Article; the’ term “taxation”? means taxes’ which are the 
subject of this Convention. Hee 
Definitions: “tax” — Art. 3:1(g). : ‘ 


Article 23 — Mutual Agreement Procedure 


1. Where a resident of a Contracting State considers. that the actions 
of one or both of the Contracting States result or will result for him 
in taxation not in accordance with this Convention, he may, without 
prejudice to the remedies provided by the national laws of those 
States, address to the competent authority of the'Contracting State 
of which ‘he is a resident’ an application in ‘writing stating the 
grounds for! claiming the revision of such taxation. . ' 

Definitions: ‘competent authority” — Art. 3:1(f); “resident” —ITCIA 3, ITA 250; 


“resident of a Contracting State” — Art. 4:1; “writing” —ITCIA 3, Interpretation Act 
35(1). PED 1 sae : 


2. The competent authority referred to'in paragraph 1 shall endeav- 
our, if the objection appears to it to be justified and if it is not itself 
able to arrive at an appropriate ‘solution, to resolve the case by mu- 
tual agreement: with the competent authority of the other Con- 
tracting State, with a view to the avoidance of taxation not in accor- 
dance with the Convention.) ~ 


Definitions: “competent authority” — Art. 3:14); “the other Contracting ‘State” 2 
Art. 3:1(b). 


3. The competent authorities of the Contracting State shall endeav- 
our:to resolve by mutual agreement any difficulties or doubts aris- 
ing as to the interpretation or application of the Convention. In par- 
ticular, the competent authorities of the Contracting States may 
reach agreement on: ) 


(a) the same allocation of profits to a resident of a Contracting 
State and its permanent establishment situated in the other Con- 
tracting State; 


(b) the same allocation of income between a resident of a Con- 
tracting State and-any associated person provided for in Article 
9. ; : 


Related Provisions: ITA 115.1 — Competent authority agreements. 


Definitions: “associated” — ITCIA 3, ITA 256; “competent authority” — Art. 3:1(f); 
“permanent establishment” — Art, 5:1; “person’?— Art. 3:1(c); “resident of a Con- 
tracting State” — Art. 4:1; “the, other Contracting State” — Art. 3:1(b). 


Information Circulars: 71-17R4: Requests for! competent: authority consideration 
under. mutual agreement procedures in income tax conventions. 


Article 24 — Exchange of Information 


1..The competent authorities of the: Contracting States shall ex- 
change such information:as is necessary: for carrying out the: provi- 
sions of this Convention or of the domestic laws of the Contracting 
States concerning taxes covered by; this Convention insofar as, the 
taxation thereunder is not contrary to this Convention, in particular, 
to, prevent fraud and to facilitate the.administration of statutory pro- 
visions against legal. avoidance. This includes, information relating 
to the assessment or, collection of, the enforcement or prosecution in 
respect of, or the determination. of appeals in.relation to,, the. taxes 
covered by this Convention. The exchange. of information is, not re- 
stricted by Article 1. of this Convention, Any. information received 
by a Contracting State shall be treated as secret and shall be dis- 
closed only to persons or authorities (including courts and adminis- 
trative bodies) concerned with the assessment or collection of, the 
enforcement or prosecution in respect of, or the determination of 
appeals in relation: to,:the taxes;covered by this Convention. Such 
persons or authorities shall use the information only for such ‘pur- 
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poses. They may disclose the information in public court proceed- 
ings or in judicial decisions. 
CRA Audit Manual: 10.3.2: Conducting audits outside Canada; 10.11.17: Requests 


for information — countries with tax treaties; 15.10.11: International audit issues — 
other tax administrations. 


2. In no case shall the provisions of paragraph 1 of this Article be 
construed so as to impose on a Contracting State the obligation: 


(a) to carry out administrative measures at variance with the 
laws and ‘administrative practice of that or of the other Con- 
tracting State; reit 


(b) to supply information which is not obtainable under the laws 
or in the normal course of the administration of that or of' the 
other Contracting State; 


(c) to supply information which would disclose any trade, busi- 
ness, industrial, commercial or professional secret or trade pro- 
cess, or information the disclosure of which would be contrary 
to public policy. HS 20 
Definitions: “a Contracting State” — Art. 3:1(b);, “the other Contracting State” — 
Art. 3:1(b). 


3. If information is requested by a Contracting State in accordance 
with this Article, the other Contracting State shall obtain that infor- 
mation in the same manner and to the same extent as if the tax of 
the first-mentioned State were the tax of that other State and were 
being imposed by that other State, notwithstanding that the other 
State may not, at that time, need such information for the purposes 
of its own tax. iy 

Definitions: “a Contracting State” — Art. 3:1(b); “the other Contracting State” — 
Art. 3:1(b). 

History: Art. 24 amended by 2003 Protocol, effective 2005. It formerly read: 


The competent authorities of the Contracting States shall exchange such infor- 
mation (being information which is at their disposal under their respective taxa- 
tion laws in the normal course of administration) as is necessary for the carrying 
out of the provisions of this Convention or for the prevention of fraud or for the 
administration of statutory provisions against’ legal avoidance in relation to the 
taxes which are the ‘subject of this Convention. Any information so exchanged 
shall be treated as secret and shall not be disclosed to persons other than persons 
(including a court or administrative tribunal) concerned with the assessment, col- 
lection or enforcement.in.respect.of the taxes which are the subject of this Con- 
vention. No. information as aforesaid shall be, exchanged. which would disclose 
any, trade, business, industrial or professional secret or trade process. 


Article 25— Diplomatic and Consular Officials 


1. Nothing in this Convention shall affect the fiscal privileges of 
members of diplomatic or consular missions under the general rules 
of international law or under the provisions of special agreements. 


2. This Convention shall not apply to International Organizations, 
to organs or officials thereof and to persons who are members of a 
diplomatic or permanent mission or consular post of a.third State, 
being present in a Contracting State and not treated in either Con- 
tracting State as residents in respect of taxes on income or capital 
gains. 

Definitions: “a Contracting State” — Art. 3:1(b); “capital gain” —ITCIA 3, ITA 
248(1); “person” — Art. 3:1(c); “tax” — Art. 3:1(g). 


Article 26 — Extension 


1. This. Convention may be extended, either in its entirety or with 
modifications to any territory for whose international relations ei- 
ther of the Contracting States is responsible, and which imposes 
taxes substantially similar in character to those which are the sub- 
ject of this Convention and any such extension shall take effect 
from such date and subject to such modifications and conditions 
(including conditions as to termination) as may be specified and 
agreed between the Contracting States in notes to be exchanged for 
this purpose. 

Definitions: ‘tax’ — Art. 3:1(g). 
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2. The termination of this Convention under Article 29 shall, unless 
otherwise expressly agreed by both Contracting States, terminate 
the application of this Convention to any territory to which it has 
been extended under this Article. 


Article 27 — Miscellaneous Rules 


1. The provisions of this Convention shall not be construed to re- 
strict in any manner any exclusion, exemption, deduction, credit or 
other allowance now or hereafter accorded by the law of a Con- 
tracting State in the determination of the tax imposed by that Con- 
tracting State. 


Definitions: “a Contracting State” — Art. 3:1(b); “tax” — Art. 3:1(g). 


2. Where under any provision of this Convention any income is re- 
lieved from tax in a Contracting State and, under the law in force in 
the other Contracting State a person, in respect of that income, is 
subject to tax by reference to the amount thereof which is remitted 
to or received in that other Contracting State and not by reference to 
the full amount thereof, then the relief to be allowed under this 
Convention in the first-mentioned Contracting State shall apply 
only to so much of the income as is taxed in the other Contracting 
State. 


History: Art. 27:2 amended by 2003 Protocol, effective 2005. It formerly read: 


2. Where under any provision of this Convention any person is relieved from tax 

in a Contracting State on certain income and, under the law in force in the other 

Contracting State, that person is subject to tax in that other State in respect of 

that income by reference to the amount thereof which is remitted to or received 

in that other State, the relief from tax to be allowed under this Convention in the 

first-mentioned State shall apply only to the amounts so remitted or received. 
Definitions: “a Contracting State” — Art. 3:1(b); “person” — Art. 3:1(c); “tax” — 
Art. 3:1(g); “the other Contracting State” — Art. 3:1(b). 


3. Nothing in this Convention shall be construed as restricting the 
right of Canada to tax a resident of Canada on that resident’s share 
of any income or capital gains of a partnership, trust or controlled 
foreign affiliate in which that resident has an interest. 

History: Art. 27:3 amended by 2003 Protocol, effective 2005. It formerly read: 


3. Nothing in this Convention shall be construed as preventing Canada from im- 
posing a tax on amounts included in the income of a resident of Canada by virtue 
of the provisions of section 91 of the Canadian Income Tax Act, so far as they are 
in force on the date of entry into force of this Convention, or have been modified 
only in minor respects, so as not to affect their general character. 
Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “resident” —ITCIA 3, ITA 250; 
“tax” — Art. 3:1(g). 


4. [Repealed] 
History: Art. 27:4 repealed by 2003 Protocol, effective 2005. It formerly read: 


4. The aggregate of the amount or value of the dividend and the amount of the 
tax credit referred to in paragraph 3(b) or 3(c) of Article 10 of this Convention 
shall be treated as a dividend for Canadian income tax purposes. 


Art. 27:4 amended by 1985 Protocol to add reference to para. 3(c) of Art. 10. 


5. Each of the Contracting States will endeavour to collect on behalf 
of the other Contracting State such amounts as may be necessary to 
ensure that relief granted by this Convention from taxation imposed 
by that other State does not enure to the benefit of persons not enti- 
tled thereto. However, nothing in this paragraph shall be construed 
as imposing on either of the Contracting States the obligation to 
carry out administrative measures of a different nature from those 
used in the collection of its own tax or which would be contrary to 
its public policy. 

Definitions: “person” — Art. 3:1(c); “the other Contracting State” — Art, 3:1(b). 


6. The competent authorities of the Contracting States may commu- 
nicate with each other directly for the purpose of applying this 
Convention. 

Definitions: “competent authority” — Art. 3:1(f). 


Canada—U.K. Income Tax Convention 


7. Contributions paid in a year by, or on behalf of, an individual 
who exercises employment in a Contracting State in that year to a 
pension arrangement established in the other Contracting State (in- 
cluding an arrangement created under the social security legislation 
in that other State) and in which the individual participates in order 
to secure retirement benefits in respect of those services shall, dur- 
ing a period not exceeding in the aggregate 60 months, and if the 
contributions to the arrangement would qualify for tax relief if they 
had been made in that other State, be treated in the same way for 
tax purposes in the first-mentioned State as contributions paid to a 
pension arrangement that is recognised for tax purposes in the first- 
mentioned State, provided that: 


(a) immediately before the individual began to exercise employ- 
ment in the first-mentioned State, that individual was not a resi- 
dent of that State and contributions had been paid by or on be- 
half of that individual to the pension arrangement; and 


(b) the pension arrangement is accepted by the competent au- 
thority of the first-mentioned State as generally corresponding to 
a pension arrangement recognised as such for tax purposes by 
that State. 
History: Art. 27:7 added by 2003 Protocol, effective 2005. 
Definitions: “a Contracting State” — Art. 3:1(b); “employment” —ITCIA 3, ITA 
248(1); “individual” —ITCIA 3, ITA 248(1); “pension” — Art. 17:3; “resident” — 
Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


Article 27A — Miscellaneous Rules Applicable 
to Certain Offshore Activities 


1. The provisions of this Article shall apply notwithstanding any 
other provision of this Convention. 


2. A person who is a resident of a Contracting State and carries on 
activities in the other Contracting State in connection with the ex- 
ploration or exploitation of the sea bed and sub-soil and their natu- 
ral resources situated in that other Contracting State shall, subject to 
paragraph 3 of this Article, be deemed to be carrying on a business 
in that other Contracting State through a permanent establishment 
situated therein. 

Definitions: “business” — ITCIA 3, ITA 248(1); “permanent establishment” — Can- 


ada-U.K. Tax Treaty:Art. 5:1; “person” — Art. 3:1(c); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


3. The provisions of paragraph 2 of this Article shall not apply 
where the activities referred to therein are carried on for a period or 
periods not exceeding in the aggregate 30 days in any 12 month 
period. For the purposes of this paragraph: 
(a) where a person carrying on activities referred to in paragraph 
2 of this Article is associated with an enterprise carrying on sub- 
stantially similar activities, that person shall be deemed to be 
carrying on those substantially similar activities of the enterprise 
with which he is associated, in addition to his own activities; 


(b) two enterprises shall be deemed to be associated if one enter- 
prise participates directly or indirectly in the management or 
control of the other enterprise or if the same persons participate 
directly or indirectly in the management or control of both 
enterprises. 


Definitions: “associated” —ITCIA 3, ITA 256; “person” — Art. 3:1(c). 


4. Salaries, wages and similar remuneration derived by a resident of 
a Contracting State in respect of an employment connected with the 
exploration or exploitation of the sea bed and sub-soil and their nat- 
ural resources situated in the other Contracting State may, to the 
extent that the duties are performed offshore in that other Con- 
tracting State, be taxed in that other Contracting State. 


Definitions: “employment” —ITCIA 3, ITA 248(1); “resident of a Contracting 
State” — Art. 4:1; “the other Contracting State” — Art. 3:1(b). 


History: Art. 27A substituted by 1985 Protocol. It formerly read: 


1. The provisions of this Article shall apply notwithstanding any other provision 
of this Convention. 
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2. Any person who is resident of a Contracting State and carries on activities in 
the other Contracting State in connection with the exploration or exploitation of 
the sea bed and sub-soil and their natural. resources situated in that other Con- 
tracting State shall, subject to paragraphs 3 and 4 of this Article, be deemed to be 
carrying on a business in that other Contracting State through a permanent estab- 
lishment situated therein. 


3. The provisions of paragraph 2 of this Article shall not apply where the activi- 
ties referred to therein are carried on for a period or periods not exceeding in the 
aggregate 30 days in any 12 month period. For the purposes of this paragraph: 


(a) where a person carrying on activities referred to in paragraph 2 of this 
Article is associated with an enterprise carrying on substantially similar ac- 
tivities, that person shall be deemed to be carrying on those substantially 
similar activities of the enterprise with which he is associated, in addition to 
his own activities; 


(b) two enterprises shall be deemed to be associated if one enterprise partici- 
pates directly or indirectly in the management or control of the other enter- 
prise or if the same persons participate directly or indirectly in the manage- 
ment or control of both enterprises. 


4. Profits derived by a resident of a Contracting State from the transportation of 
passengers or goods to a location where activities in connection with the explora- 
tion or exploitation of the sea bed and sub-soil and their natural resources are 
being carried on in a Contracting State, or from the operation of tugboats and 
similar vessels in connection with such activities, shall be taxable only in the 
Contracting State of which he is a resident. 


5. (a) Subject to subparagraph (b) of this paragraph, salaries, wages and similar 
remuneration derived by a resident of a Contracting State in respect of an 
employment connected with the exploration or exploitation of the sea bed 
and sub-soil and their natural resources situated in the other Contracting 
State may, to the extent that the duties are performed offshore in that other 
Contracting State, be taxed in that other Contracting State. 


(b) Salaries, wages and similar remuneration derived by a resident of a Con- 
tracting State in respect of an employment exercised aboard a ship or aircraft 
engaged in the transportation of passengers or goods to a location where 
activities connected with the exploration or exploitation of the sea bed and 
sub-soil and their natural resources are being carried on in the other Con- 
tracting State, or in respect of an employment exercised aboard a tugboat or 
similar vessel in connection with such activities, may be taxed in that other 
Contracting State unless the person deriving the profits from the operation of 
the ship or aircraft is a resident of the first-mentioned Contracting State. 


Art. 27A added by 1980 Protocol. 


Selected Cases [Art. 27A]: Gulf Offshore N.S. Ltd. v. R., [2008] 1 C.T.C. 85 (FCA) 
(Expanded definition of permanent establishment for offshore activities). 


Article 28 — Entry into Force 


1. The Convention shall come into force on the date when the last 
of all such things shall have been done in Canada and the United 
Kingdom as are necessary to give the Convention the force of law 
in Canada and the United Kingdom respectively and shall there- 
upon have effect: 


(a) in Canada: 


(i) in respect of tax withheld at the source on amounts paid or 
credited to non-residents on or after 1 January 1976; 


(ii) in respect of other Canadian taxes, for the 1976 taxation 
year and subsequent years; 


(b) in the United Kingdom: 


(i) in relation to any dividend to which paragraph 3 of Article 
10 applied in respect of income tax and payment of tax 
credit, for any year of assessment beginning on or after 6 
April 1973. A dividend paid on or after 1 April 1973 but 
before 6 April 1973 shall be treated for tax credit purposes as 
paid on 6 April 1973; 


(ii) in relation to any other provision of this Convention, in 
respect of income tax and capital gains tax, for any year of 
assessment beginning on or after 6 April 1976; 


(iii) in respect of corporation tax, for any financial year be- 
ginning on or after 1 April 1976; 

(iv) in respect of petroleum revenue tax for any chargeable 
period beginning on or after 1 January 1976; 


(v) in respect of development land tax, for any realised de- 
velopment value accruing on or after 1 August 1976. 


Art. 28 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), 
ITCIA 5; “capital gain”, “dividend”, “non-resident” — ITCIA 3, ITA 248(1); “taxation 
year” —ITCIA 3, ITA 249; “United Kingdom” — Art. 3:1(a)(ii). 


2. The Governments of the Contracting States shall, as soon as-pos- 
sible, inform one another in writing of the date when the last of all 
such things have been done as are necessary to give the Convention 
the force of law in Canada and the United Kingdom respectively. 
The date specified by the last Government to fulfil this requirement, 
being the date on which the Convention shall come into force in 
accordance with paragraph 1, shall be confirmed in writing by the 
Government so. notified. 


Definitions: “Canada” — Art. 3:1(a)G), ITCIA 5; 
3:1(a)(ii); “writing” — ITCIA 3, Interpretation Act 35(1). 


“United Kingdom” — Art. 


3. Subject to. the provisions of paragraph 4 of this Article the ex- 
isting Agreement shall cease to have effect as respects taxes to 
which this Convention applies in accordance with the provisions of 
paragraph 1 of this Article. 


Definitions: “tax” — Art. 3:1(g); “the existing agreement” — Canada-U.K. Tax 
Treaty:Art. 28:7. 


4. Where, however, any greater relief from tax would have been 
afforded by any provision of the existing Agreement than is due 
under this Convention, any such provision as aforesaid shall con- 
tinue to have effect 


(a) in the United Kingdom for any year of assessment, chargea- 
ble period or financial year; 


(b) in Canada for any taxation year; 
beginning before the entry into force of this Convention. 


Definitions: “assessment” —ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)Q@), 
ITCIA 5; “tax” — Art. 3:1(g); “taxation year” —ITCIA 3, ITA 249; “the existing 
agreement” —Canada-U.K. Tax Treaty:Art. 28:7; “United Kingdom” — Art. 
3:1(a)(ii). 


5. The existing Agreement shall terminate on the last date on which 
it has effect in accordance with the foregoing provisions of this 
Article. 


Definitions: “the existing agreement” — Canada-U.K. Tax Treaty:Art. 28:7. 


6. The termination of the existing Agreement as provided in para- 
graph 5 of this Article shall not revive the Agreement between the 
Government of Canada and the Government of the United Kingdom 
of Great Britain and Northern Ireland for the Avoidance of Double 
Taxation with respect to certain classes of Income signed at Ottawa 
on 6 December 1965. Upon the entry into force of this Convention 
that Agreement shall terminate. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “the existing agreement” — Can- 
ada-U.K. Tax Treaty:Art. 28:7; “United Kingdom” — Art. 3:1(a)(ii). 


7. In this Article the term “the existing Agreement” means the 
Agreement between the Government of Canada and the Govern- 
ment of the United Kingdom of Great Britain and Northern Ireland 
for the Avoidance of Double Taxation and the Prevention of Fiscal 
Evasion with respect to taxes on Income and Capital Gains signed 
at Ottawa on 12 December 1966. 


Definitions: “Canada” — Art. 3:1(a)(i), ITCIA 5; “tax” — Art. 3:1(g); “United King- 
dom” — Art. 3:1(a)(ii). 


8. Notwithstanding any provisions of the respective domestic laws 
of the Contracting States imposing time limits for applications for 
relief from tax, an application for relief under the provisions of this 
Convention shall have effect, and any consequential refunds of tax 
made, if the application is made to the competent authority con- 
cerned within one year of the end of the calendar year in which this 
Convention enters into force. 


History: Art. 28:8 added by 1980 Protocol. 
Definitions: “competent authority” — Art. 3:1(f); “tax” — Art. 3:1(g). 
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Art. 29 


Article 29 — Termination 


This Convention shall continue in effect indefinitely but the Gov- 
ernment of either Contracting State may, on or before 30 June in 
any calendar year after the year 1980 give notice of termination to 
the Government of the other Contracting State and, in such event, 
this Convention shall cease to be effective: 


(a) in Canada 
(i) in respect of tax withheld at the source on amounts paid or 


credited to non-residents on or after 1 January in the calendar 
year next following that in which the notice is given; and 


(ii) in respect of other Canadian taxes for any taxation year 
ending in or after the calendar year next following that in 
which the notice is given; 

(b) in the United Kingdom 
(i) in respect of income tax and capital gains tax for any year 
of assessment beginning on or after 6 April in the calendar 
year next following that in which such notice is given; 
(ii) in respect of corporation tax, for any financial year begin- 
ning on or after 1 April in the calendar year next following 
that in which such notice is given; 


Canada—U.K. Income Tax Convention 


(iii) in respect of petroleum revenue tax for any chargeable 
period beginning on or after 1 January in the calendar year 
next following that in which such notice is given; 


(iv) in respect of development land tax, for any realised de- 
velopment value accruing on or after 1 April in the calendar 
year next following that in which such notice is given. 


Definitions: ‘assessment’ —ITCIA 3, ITA 248(1); “Canada” — Art. 3:1(a)(i), 
ITCIA 5; “capital gain”, “non-resident” — ITCIA 3, ITA 248(1); “tax” — Art. 3:1(g); 
“taxation year’ —ITCIA 3, ITA 249; “the other Contracting State” — Art. 3:1(b); 
“United Kingdom” — Art. 3:1(a)(ii). 


IN WITNESS WHEREOF the undersigned, duly authorized 
thereto, have signed this Convention. 


DONE in duplicate at London, this 8th day of September 1978, in 
the English and French languages, both texts being equally 
authoritative. 


FOR THE GOVERNMENT OF CANADA: Paul Martin 


FOR THE GOVERNMENT OF GREAT BRITAIN AND 
NORTHERN IRELAND: Frank Judd 
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CURRENT STATUS OF TAX TREATIES 


Tax treaties in force 


Reciprocal income tax treaties are currently in force between Canada and the following countries. (In some cases the treaty currently in 
force, signed on the date noted, replaced another treaty that had been in force from an earlier time.) 


Algeria (February 28, 1999) 

Argentina (April 29, 1993) 

Armenia (June, 29, 2004) 

Australia (May 21, 1980; and Protocol of January, 23, 2002) 

Austria:(December 9, 1976; and Protocol of June 15, 1999) 

Azerbaijan (September 7, 2004) 

Bangladesh (February 15, 1982) 

Barbados (January 22, 1980) 

Belgium (May 23, 2002) 

Brazil (June 4, 1984) 

Bulgaria (March 3, 1999) 

Cameroon (May 26, 1982) 

Chile (January 21, 1998) 

China (People’s Republic of) (May 12, 1986)! 

Croatia (December 9, 1997) 

Cyprus (May 2, 1984) 

Czech Republic (May 25, 2001) 

Denmark (September 17, 1997). 

Dominican Republic (August 6, 1976) 

Ecuador (June 28, 2001) 

Egypt (May 30, 1983) 

Estonia (June 2, 1995) 

Finland (July 20, 2006) 

France (May 2, 1975, Protocols of Jan. 16, 1987 and Nov. 30, 
1995) 

Gabon (November 14, 2002) 

Germany (April 19, 2001) 

Greece (June 29, 2009) 

Guyana (October 15, 1985) 

Hungary (April 15, 1992 and Protocol of May 3, 1994) 

Iceland (June 19, 1997) 

India (January 11, 1996) 

Indonesia (April 1, 1998) 

Ireland (October 8, 2003) 

Israel (July 21, 1975) 

Italy (June 3, 2002) 

Ivory Coast (June 16, 1983) 

Jamaica (March 30, 1978) 

Japan (May 7, 1986; amended by Protocol of February 19, 1999) 

Jordan (September 6, 1999) 

Kazakhstan (September 25, 1996) 

Kenya (April 27, 1983) 

Korea (Republic of) (September 5, 2006) 

Kuwait (January 28, 2002) 

Kyrgyzstan (Kyrgyz Republic) (June 4, 1998) 

Latvia (Republic of) (April 26, 1995) 

Lithuania (Republic of) (August 29, 1996) 

Luxembourg (September 10, 1999) 

Malaysia (October 15, 1976) 


Malta (July 25, 1986) 

Mexico (September 12, 2006) 

Moldova (July 4, 2002) 

Mongolia (May 27, 2002) 

Morocco (December 22, 1975) 

Netherlands (May 27, 1986 and Protocols of same date, March 
4, 1993, and August 25, 1997) 

New Zealand (May 13, 1980) 

Nigeria (August 4, 1992) 

Norway (July 12, 2002)3 

Oman (June 30, 2004) 

Pakistan (February 24, 1976) 

Papua New Guinea (October 16, 1987) 

Peru (July 20, 2001) 

Philippines (March 11, 1976) 

Poland (May 4, 1987) 

Portugal (June 14, 1999) 

Romania (April 8, 2004) 

Russia (October 5, 1995) 

Senegal (August 2, 2001) 

Singapore (March 6, 1976 and Protocol of same date)* 

Slovak Republic (May 22, 2001) 

Slovenia (September 15, 2000) 

South Africa (Republic of) (November 27, 1995) 

Spain (November 23, 1976) 

Sri Lanka (June 23, 1982) 

Sweden (August 27, 1996) 

Switzerland (May 5, 1997 and Protocol of October 22, 2010) 

Tanzania (United Republic of) (December 15, 1995) 

Thailand (April 11, 1984) 

Trinidad and Tobago (Republic of) (September 11, 1995) 

Tunisia (February 10, 1982) 

Turkey (July 14, 2009) 

Ukraine (March 4, 1996) 


“United Arab Emirates (June 9, 2002) 


United Kingdom of Great Britain and Northern Ireland (Septem- 
ber 8, 1978 and Protocols of April 15, 1980, October 16, 1985 
and May 7, 2003) 

United States of America (September 26, 1980 and Protocols of 
June 14, 1983, March 28, 1984, March 17, 1995, July 29, 1997 
and September 21, 2007) 

Uzbekistan (Republic of) (June 17, 1999) 

Venezuela (July 10, 2001) 

Vietnam (November 14, 1997) 

Zambia (Republic of) (February 16, 1984) 

Zimbabwe (April 16, 1992) 


Tax treaties or protocols signed but not yet in force 


Barbados (Protocol, November 8, 2011) 


IThe Canada-China Convention does not apply to Hong Kong since unification in 1997: Edwards, [2002] 4 C.T.C. 2202 (TCC); aff'd [2004] 1 C.T.C. 129 (FCA). Finance 
announced on May 19, 2011 that it would begin treaty negotiations with Hong Kong on June 27, 2011. 


2A Convention for the exchange of information is also in force. 


34 Competent Authority Agreement regarding Professors and Teachers provides that Article 18 of the 1966 Canada-Norway treaty continues to apply in certain cases: CCRA, 
Nov. 28, 2003. 


47 be amended by Protocol signed on November 29, 2011. 
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Colombia (November 21, 2008)5 Cuba 
France (Protocol, February 2, 2010) Egypt’ 
Lebanon (December 29, 1998)6 Hong Kong 
Namibia (March 25, 2010) Israel” (negotiations begun Jan. 2012) 
Singapore (Protocol re exchange of information, November 29, Madagascar 
2011) Malaysia’ 
Netherlands’ 
Tax treaties or protocols under negotiation (re- New Zealand? 

negotiation) Poland? 
Bolivia Serbia and Montenegro 
China’ Spain’ 
Costa Rica United Kingdom’ (negotiations begun Oct. 2011) 


For current information regarding the status of treaty negotiations with any country, see the Department of Finance web site at www.fin.gc.ca/treaties/treatystatus_e.html. For 
current information regarding Canada Revenue Agency administrative policy with respect to treaties, contact the International Tax Services Office at 1-800-267-5177 (fax (613) 
941-2505). 


_ t— International Tax Convention 
Canada — Agency news release, apne ee 2004: sare pas, international Tax ee ion 


because treaty partners already have access to 0 Caneee post 
collection on a bilateral basis. 


The Government of Canada currently has 81 bildtoea tax treaties in for 
extends information sharing to a broader range of. taxes (such as GST). 


The Convention will not come into force until legislative amendments are ¢ completed. 
The full text of the Convention is available on the CRA Web site by clicking on “Other Conventions” at: www.cra.gc.ca/treaties. 


Dept. of Finance news herer 2011-1 12, saad. * 2011: Canada a Updated Intern 1 Agreement to aie ee Tax Evasa 


The Convention was devaoped peers “ the Coungit of Enrove: and the Organisation for Economic Capea» aad Peveonna: to crea a network form 
assistance in tax matters between mene! countries. It has been: updated to ensure that bank secrecy laws or domestic tax interest require ents 


Sa lable ii in Parliament a ratified. 


The original Convention was concluded in 1988 and entered into for on April 1, 1995, before the adoption of ihe Jatest one agreed standard on the « chang 
information as developed by the OECD. For that reason, the exchange of tax information under the Convention could have been subject to existing limitations in certain co 
domestic laws. The inclusion of the OECD standard by the Protocol removes such limitations and ensures that neither bank secrecy laws nor domestic interest requirements (i. 
that a country needs to have a domestic interest in the tax information being requested yy the other ony to provide information) can ipreront the effective SACHONER: oF of tax 
information. 


The Convention will enter into force j in Canada only after it it 


1.T. Technical News: 34 (convention on mutual administrative assistance in tax ae, 


SEnacted in Canada by S.C. 2010, c. 15 (Bill S-3), Royal Assent December 15, 2010. 
Enacted in Canada by S.C. 2000, c. 11 (Bill S-3), Royal Assent June 29, 2000. 


TWill eventually replace the existing treaty. 


2410 


INTERPRETATION ACT 


An Act respecting the Interpretation of Statutes:and Regulations 
REVISED STATUTES OF CANADA 1985, CHAPTER I-21, as am. R.S.C. 1985, c. 11 (1st Supp.), s. 2; R.S.C. 1985, c. 27 (1st 
Supp.), s. 203; SOR/86-532; R.S.C. 1985, c. 27 (2nd Supp.), s. 10; S.C. 1990, c. 17, s. 26; 1992, c. 1; ss. 87-91; 1992, c. 47, s. 
79; 1992, c. 51, s. 56; SOR/93-140; 1993, c. 28, s. 78 (Sched. III, item 82) [Amended 1998, c.-15, s. 28; 1999, c. 3, (Sched., item 
18).]; 1993, c. 34, s. 88; 1993, c. 38, s. 87; 1995, c. 39, s. 174; SOR/95-366; 1996, c. 31, ss. 86-87; 1997, c. 39, s. 4; 1998, c. 30, 
s. 15@); 1999, c. 3, s. 71; 1999, c. 28, s. 168; 1999, c. 31, ss. 146, 147 (Fr.); 2001, c.-4, s. 8; 2002, c. 7,'s. 188; 2002, c. 8, s. 151; 
2003, c. 22, s. 224(z.43). 


; Short Title 
1. Short title — This Act may be cited as the Interpretation Act. 
Interpretation — 


2. (1) Definitions — In this Act, 
“Act”? means an Act of Parliament; 
“enact” includes to issue, make or establish; 


“enactment” means an Act or regulation or any portion of an Act 
or regulation; 


“public officer” includes any person in the federal public adminis- 
tration of Canada who is authorized by or under an enactment to do 
or enforce the doing of an act or thing or to exercise a power, or on 
whom a duty is imposed by or under an enactment, 


History: The definition “public officer” in subsec. 2(1), amended to replace “public 
service of Canada” with “federal public administration” by 2003, c. 22, para. 224(z.43), 
proclaimed in force April 1, 2005 (P.C. 2005-375). 


“regulation” includes an order, regulation, rule, rule of court, form, 
tariff of costs or fees, letters. patent, commission, warrant, procla- 
mation, by-law, resolution or other instrument issued, made or 
established 


(a) in the execution of a power conferred by or under the author- 
ity of an Act, or 


(b) by or under the authority of the Governor in Council; 
“repeal” includes revoke or cancel. 


(2) Expired and replaced enactments — For the purposes of 
this Act, an enactment that has been replaced is repealed and an 
enactment that has expired, lapsed. or otherwise ceased.to have ef- 
fect is deemed to have been repealed. 


History: Subsec. 2(2) amended by 1999, c. 31, s. 146, in force June 17, 1999 (the date 
of Royal Assent). It formerly read: 


(2) For the purposes of this Act, an enactment that has been replaced, has ex- 
pired, lapsed or otherwise ceased to have effect is deemed to have been repealed. 


Application 


3. (1) Application — Every provision of this Act applies, unless a 
contrary intention appears, to every enactment, whether enacted 
before or after the commencement of this Act. 


(2) Application to this Act — The provisions of this Act apply 
to the interpretation of this Act. 


(3) Rules of construction not excluded — Nothing in this Act 
excludes the application to an’enactment of a rule of construction 
applicable to that enactment and not inconsistent with this Act. 


Enacting Clause of Acts 


4. (1) Enacting clause — The enacting clause of an Act may be 
in the following form:: 


“Her Majesty, by and with the advice and consent of the Sen- 
ate and House of Commons of Canada, enacts as follows:”. 


(2) Order of clauses — The enacting clause of an Act shall fol- 
low the preamble, if any, and the various provisions within the pur- 
view or body of the Act shall follow ina concise and enunciative 
form. 


Operation 
Royal Assent 


5. (1) Royal Assent — The Clerk of the Parliaments shall endorse 
on every Act, immediately after its title, the day, month and year 
when the Act was assented to in Her Majesty’s name and the en- 
dorsement shall be a part of the Act. 


(2) Date of commencement — If no date of commencement is 
provided for in an Act, the date of commencement of that Act is the 
date of assent to the Act. 


(3) Commencement provision — Where an Act contains.a pro- 
vision that the Act or any portion thereof is to come into force on a 
day later than the date of assent to the Act, that provision is deemed 
to have come into force on the date of assent to the Act. 


(4) Commencement when no date fixed — Where an Act pro- 
vides that certain provisions thereof are to come or are deemed to 
have come into force on a day other than the date of assent to the 
Act, the remaining provisions of the. Act are deemed to have come 
into force on the date of assent to the Act. 


Day Fixed for Commencement or Repeal 


6. (1) Operation when date fixed for commencement or re- 
peal — Where an enactment is expressed to come into force on a 
particular day, it shall be construed as coming into force on the ex- 
piration of the previous day; and where an enactment is expressed 
to expire, lapse or otherwise cease to have effect on a particular 
day, it shall be construed as ceasing to have effect upon the com- 
mencement of the following day. ; 


(2) When no date fixed — Every enactment that is not expressed 
to come into force ona particular day shall.be construed as coming 
into force 


(a) in the case of an’ Act, on the expiration of the day immedi- 
ately before the day the Act was assented to in Her Majesty’s 
name; . 

(b) in the case of a regulation, on the expiration of the day 1m- 
mediately before the day the regulation was registered pursuant 
to-section 6 of the Statutory Instruments Act or, if the regulation 
is of a class that is exempted from the application of subsection 
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S. 6(2)(b) 


5(1) of that Act, on the expiration of the day immediately before 
the day the regulation was made. 


(3) Judicial notice — Judicial notice shall be taken of a day for 
the coming into force of an enactment that is fixed by a regulation 
that has been published in the Canada Gazette. 


Regulation Prior to Commencement 


7. Preliminary proceedings — Where an enactment is not in 
force and it contains provisions conferring power to make regula- 
tions or do any other thing, that power may, for the purpose of mak- 
ing the enactment effective on its commencement, be exercised at 
any time before its commencement, but a regulation so made or a 
thing so done has no effect until the commencement of the enact- 
ment, except in so far as may be necessary to make the enactment 
effective on its commencement. 


Territorial Operation 


8. (1) Territorial operation — Every enactment applies to the 
whole of Canada, unless a contrary intention is expressed in the 
enactment. 


(2) Amending enactment — Where an enactment that does not 
apply to the whole of Canada is amended, no provision in the 
amending enactment applies to any part of Canada to which the 
amended enactment does not apply,.unless it is provided in the 
amending enactment that it applies to that part of Canada or to the 
whole of Canada. 


(2.1) Exclusive economic zone of Canada — Every enact- 
ment that applies in respect of exploring or exploiting, conserving 
or managing natural resources, whether living or non-living, ap- 
plies, in addition to its application to Canada, to the exclusive eco- 
nomic zone of Canada, unless a contrary intention is expressed in 
the enactment. 


Related Provisions: ITA 37(1.3) — SR&ED pecs | in exclusive economic zone 
deemed done in Canada. 


(2.2) Continental shelf of Canada — Every enactment that ap- 
plies in respect of exploring or exploiting natural resources that are 


(a) mineral or other non-living resources of the seabed or sub- 
soil, or ' 

(b) living organisms belonging to sedentary species, that is to 
say, organisms that, at the harvestable’stage, either are immobile 
on or under the seabed or are unable to move except in constant 
physical contact with the seabed or subsoil 


applies, in addition to its application to Canada, to the continental 
shelf of Canada, unless a contrary intention is expressed in the 
enactment. 


(3) Extra-territorial operation — Every Act now in force en- 
acted prior to December. 11,.1931. that expressly or by necessary or 
reasonable implication was intended, as to the whole or any part 
thereof, to have extra-territorial operation shall be construed as if, at 
the date of its enactment, the Parliament of Canada had full power 
to make laws having extra-territorial operation as. provided by the 
Statute of Westminster, 1931. 


History: Subsecs. 8(2.1) and (2.2) added by 1996;:c.:31,) s. 87, proclaimed in force 
January 31, 1997 (SI/97-21). 


Rules of Construction 
Property and Civil Rights 


8.1 Duality of legal traditions and application of provincial 
law — Both the common law and the civil law are equally authori- 
tative and recognized sources of the law of property and civil rights 
in Canada and, unless otherwise provided by law, if in interpreting 
an enactment it is necessary to refer to a province’s rules, principles 


Interpretation Act 


or concepts forming part of the law of property and civil rights, ref- 
erence must be made to the rules, principles and concepts in force 
in the province at the time the enactment is being applied. 


I.T. Technical News: No. 22 (international taxation). 


History: The heading “Property and Civil Rights” and s. 8.1 added by 2001, c. 4, s. 8, 
proclaimed in force June 1, 2001 (P.C. 2001-956). 


8.2. Terminology — Unless otherwise provided by law, when an 
enactment contains both civil law and common law terminology, or 
terminology that has a different meaning in the civil law and the 
common law, the civil law terminology or, meaning is to be adopted 
in the Province .of Quebec and the common law terminology or 
meaning is to be adopted in the other provinces. 


History: S. 8.2 added by 2001, c. 4, s. 8, proclaimed in force June 1, 2001 (P.C. 2001- 
956). 


Private Acts 


9. Provisions in Private Acts — No provision in a private Act 
affects the rights of any person, except as therein mentioned or re- 
ferred to. 


Law Always Speaking 


10. Law always speaking — The law shall be considered as al- 
ways speaking, and where a matter or thing is expressed in the pre- 
sent tense, it shall be applied to the circumstances as they arise, so 
that effect may be given to the enactment according to its true spirit, 
intent and meaning. 


Imperative and Permissive Construction 


11. “Shall” and “may” — The expression “shall” is to be con- 
strued as imperative and the expression “may” as permissive. 


Enactments Remedial 


12. Enactments deemed remedial — Every enactment is 
deemed remedial, and shall be given such fair, large and liberal 
construction and interpretation as best ensures the attainment of its 
objects. 


Preambles and Marginal Notes 


13. Preamble — The preamble of an enactment shall be read as a 
part of the enactment intended to assist in explaining its pu and 
object. 


14. Marginal Notes and historical references — Marginal 
notes and references to former enactments that appear after the end 
of a section or other division in an enactment form-no part of the 
enactment, but are inserted for convenience of reference only. 


Application of Interpretation Provisions 


15. (1) Application of definitions and interpretation provi- 
sions — Definitions or rules of interpretation in an enactment ap- 
ply to all the provisions of the enactment, including the provisions 
that contain those definitions or rules of interpretation. 


(2) Interpretation sections subject to exceptions — Where 
an enactment contains an interpretation section or provision, it shall 
be read and construed 


(a) as being applicable only if a contrary intention does not ap- 
pear, and 


(by as being applicable to all other enactments cli to the 
same subject-matter unless a contrary intention appears. 
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16. Words in regulations — Where an enactment confers power 
to make regulations, expressions used in the regulations have the 
same respective meanings as in the enactment conferring the power. 


Her Majesty 


17; Her Majesty not bound or affected unless stated — No 
enactment is binding on Her Majesty or affects Her Majesty’s rights 
or prerogatives in any manner, exceptias mentioned or referred to in 
the enactment. 


Related Provisions: ITA 27 -— Application of ITA to Crown corporations. 
Proclamations 


18..(1), Proclamation — Where an enactment authorizes the issue 
of a proclamation, the proclamation shall be understood: to be a 
proclamation of the Governor in Council. 


(2) Proclamation to be issued on advice — Where the Gover- 
nor General is authorized to issue a proclamation, the proclamation 
shall be: understood, to be: a proclamation issued under an order of 
the Governor in. Council, but it is not-necessary, to-mention inthe 
proclamation, that it is issued, under such an order. 


(3) Effective day of Proclamations — A proclamation that is 
issued: under .an order of the Governor in Council.may purport to 
have been issued on the day of the order or on any subsequent day. 
and, if so, takes effect on that day. 


- Oaths 


19. (1) Administration of oaths — Where, by an enactment or 
by a rule of the Senate or House of Commons, evidence under oath 
is authorized or required to be taken, or an oath is authorized or 
directed to be made, taken or administered, the oath may be admin- 
istered, and a certificate of its having been made, taken or adminis- 
tered’ may be given by | bd 
~“(a)-any person authorized by the enactment or rule to take the 
evidence; or 
(b) a judge of any court, a notary public, a justice of the peace or 
a commissioner for taking affidavits, having authority or juris- 
diction within the place where the oath is administered. 


(2) Where justice of peace empowered — Where power is 
conferred on a justice of the peace to administer an oath or solemn 


affirmation or to take an affidavit or declaration, the power, may be | 


exercised by a notary public or a commissioner. for taking oaths. 
Related Provisions: ITA 220(5) — Administration of oaths. 


Reports to Parliament 


20. Reports to Parliament — Where an Act requires a report or 
other document to be laid before Parliament, and, in compliance 
with the Act, a particular report or document has been laid before 
Parliament at a session. thereof, nothing in the Act shall be con- 
strued as requiring the same report or document to be laid before 
Parliament at any subsequent session... __ 


Corporations 


21. (1) Powers vested in Corporations — Words establishing 

a corporation shall be construed 
(a) as vesting in the corporation power to sue ‘and be sued, to 
contract and be contracted with by its corporate name, to have a 
common seal and to alter or change it at pleasure, to have per- 
‘petual succession, to acquire and hold personal property for the 
purposes for which the corporation is established and to alienate 
that property at pleasure; boi 


(b)'in the case of a corporation having a name consisting of an’ 
English and’a French’ form or a combined English’ and French 
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‘form, as vesting in the corporation power to use either the En- 
glish or the French form of its name or both forms and to show 
on'its seal both the English and French forms of its name or 
have two’seals, one showing the English and the other showing 
the French form of its name; 


(©) as vesting in a majority of the members of the corporation 
the power to bind the others by their acts; and 
(d) as exempting from personal liability for its debts, obligations 
or acts individual members of the corporation who do not con- 
travene the ' provisions of the enactment establishing the 
corporation. : 


(2) Corporate name — Where an enactment establishes a corpo- 
ration and in each of the English and French versions of the enact- 
ment the name of the corporation is in the form only of the lan- 
guage of that version, the name of the corporation shall consist of 
the form of its name in each of the versions of the enactment. © 


(3) Banking business — No corporation is deemed to; be author- 
ized to carry on the business of banking unless that. power is ex- 
pressly conferred..on it by ,the. enactment establishing the 
corporation. 


Majority and Quorum 


22. (1) Majorities — Where an enactment requires or authorizes 
more than two persons to do an act or thing, a majority of them may 
do it. 


(2) Quorum of board, court, commission, etc. — Where an 
enactment establishes a board, court, commission or’ other body 
consisting of’ three or more members, in this section called an 
“association’’, . 
(a) at a meeting of the association, a number of members of the 
association equal to, aren 
(i) if the number of members provided for by the enactment 
is a fixed number, at least one-half of the number of mem- 
bers, and 


(ii) if the number of members provided for by the enactment 
is not a fixed number but is within a range having a maxi- 
mum or minimum, at least one-half of the number of mem- 
bers in office if:that number is ‘within the range, 


constitutes a quorum; 
(b) an act or thing doné by a majority of the members of the 
association present at a meeting, if the members present consti- 
tute a quorum, is deemed to have been done by the association; 
and 
- (c). a vacancy in the membership: of the association does not in- 
validate the constitution of the association or impair the right of 
the members in.office to act; if the number of members in office 
‘is not:less than a quorum. 


Appointment, Retirement and Powers of 
Officers 


13, (1) Public officers hold office during pleasure — Every 


| public officer appointed by or under the authority of an enactment 


or otherwise is deemed to have been appointed to hold office during 


| pleasure only, unless it is otherwise expressed in the enactment, 


commission or instrument of appointment. 


(2): Effective day of appointments — Where an appointment is 
made by instrument under the Great Seal,’ the instrument may pur- 
port to have been issued. on’or after the day its issue was authorized, 
and the day on which it so purports to have been issued is deemed 


| to be the day on which the appointment takes effect. 


(3) Appointment or engagement otherwise than under 
great seal’ — Where there is authority in an enactment to appoint 
a person to a position or to engage the services of a person, other- 
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wise than by instrument under the Great Seal, the instrument of ap- 
pointment or engagement may be expressed to be effective on or 
after the day on which that person commenced the performance of 
the duties of the position or commenced the performance of the ser- 
vices, and the day on which it is so expressed to be effective, unless 
that day is more than sixty days before the day on which the instru- 
ment is issued, is deemed to be the day on which the appointment or 
engagement takes effect. 


(4) Remuneration — Where a person is appointed to an office, 
the appointing authority may fix, vary or terminate that person’s 
remuneration. 


(5) Commencement of appointments or retirements — 
Where a person is appointed to an office effective on a specified 
day, or where the appointment of a person is terminated effective on 
a specified day, the appointment or termination is deemed to have 
been effected immediately on the expiration of the previous day. 


24. (1) Implied powers respecting public officers — Words 
authorizing the appointment of a public officer to hold office during 
pleasure include, in the discretion of the authority in whom the 
power of appointment is vested, the power to 


(a) terminate the appointment or remove or suspend the public 
officer; 


(b) re-appoint or reinstate the public officer; and 


(c) appoint another person in the stead of, or to act in the stead 
of, the public officer. 


(2) Power to act for ministers — Words directing or empower- 
ing a minister of the Crown to do an act or thing, regardless of 
whether the act or thing is administrative, legislative or judicial, or 
otherwise applying to that minister as the holder of the office, 
include 


(a) a minister acting for that minister or, if the office is vacant, a 
minister designated to act in the office by or under the authority 
of an order in council; 


(b) the successors of that minister in the office; 

(c) his or their deputy; and 

(d) notwithstanding paragraph (c), a person appointed to serve, 
in the department or ministry of state over which the minister 


presides, in a capacity appropriate to the doing of the act or 
thing, or to the words so applying. 


(3) Restriction as to public servants — Nothing in paragraph 
(2)(c) or (d) shall be construed as authorizing the exercise of any 
authority conferred on a minister to make a regulation as defined in 
the Statutory Instruments Act. 


(4) Successors to and deputy of public officer — Words di- 
recting or empowering any public officer, other than a minister of 
the Crown, to do any act or thing, or otherwise applying to the pub- 
lic officer by his name of office, include his successors in the office 
and his or their deputy. 


(5) Powers of holder of public office — Where a power is con- 
ferred or a duty imposed on the holder of an office, the power may 
be exercised and the duty shall be performed by the person for the 
time being charged with the execution of the powers and duties of 
the office. 


Evidence 


25. (1) Documentary evidence — Where an enactment provides 
that a document is evidence of a fact without anything in the con- 
text to indicate that the document is conclusive evidence, then, in 
any judicial proceedings, the document is admissible in evidence 
and the fact is deemed to be established in the absence of any evi- 
dence to the contrary. 


(2) Queen’s printer — Every copy of an enactment having 
printed thereon what purports to be the name or title of the Queen’s 
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Printer and Controller of Stationery or the Queen’s Printer is 
deemed to be a copy purporting to be printed by the Queen’s Printer 
for Canada. 


Computation of Time 


26. Time limits and holidays — Where the time limited for the 
doing of a thing expires or falls on a holiday, the thing may be done 
on the day next following that is not a holiday. 


27. (1) Clear days — Where there is a reference to a number of 
clear days or “at least” a number of days between two events, in 
calculating that number of days the days on which the events hap- 
pen are excluded. 


(2) Not clear days — Where there is a reference to a number of 
days, not expressed to be clear days, between two events, in calcu- 
lating that number of days the day on which the first event happens 
is excluded and the day on which the second event happens is 
included. 


(3) Beginning and ending of prescribed periods — Where a 
time is expressed to begin or end at, on or with a specified day, or 
to continue to or until a specified day, the time includes that day. 


(4) After specified day — Where a time is expressed to begin 
after or to be from a specified day, the time does not include that 
day. 


(5) Within a time — Where anything is to be done within a time 
after, from, of or before a specified day, the time does not include 
that day. 


28. Calculation of a period of months after or before a 
specified day — Where there is a reference to a period of time 
consisting of a number of months after or before a specified day, 
the period is calculated by 


(a) counting forward or backward from the specified day the 
number of months, without including the month in which that 
day falls; 


(b) excluding the specified day; and 


(c) including in the last month counted under paragraph (a) the 
day that has the same calendar number as the specified day or, if 
that month has no day with that number, the last day of that 
month. 


29. Time of the day — Where there is a reference to time ex- 
pressed as a specified time of the day, the time is taken to mean 
standard time. 


30. Time when specified age attained — A person is deemed 
not to have attained a specified number of years of age until the 
commencement of the anniversary, of the same number, of the day 
of that person’s birth. 


Miscellaneous Rules 


31. (1) Reference to magistrate, etc. — Where anything is re- 
quired or authorized to be done by or before a judge, magistrate, 
justice of the peace, or any functionary or officer, it shall be done 
by or before one whose jurisdiction or powers extend to the place 
where the thing is to be done. 


(2) Ancillary powers — Where power is given to a person, of- 
ficer or functionary, to do or enforce the doing of any act or thing, 
all such powers as are necessary to enable the person, officer or 
functionary to do or enforce the doing of the act or thing are 
deemed to be also given. 


(3) Powers to be exercised as required — Where a power is 
conferred or a duty imposed, the power may be exercised and the 
duty shall be performed from time to time as occasion requires. 
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(4) Power to repeal — Where a power is conferred to make regu- 
lations, the power shall be construed as including a power, exercisa- 
ble in the same manner and subject to the same consent and condi- 
tions, if any, to repeal, amend or vary the regulations and make 
others. 


32. Forms — Where a form is prescribed, deviations from that 
form, not affecting the substance or calculated to mislead, do not 
invalidate the form used. 


33. (1) Gender — Words importing female persons include male 
persons and corporations and words importing male persons include 
female persons and corporations. — 


(2) Number — Words in the singular include the plural, and words 
in the plural include the singular. 


(3) Parts of speech and grammatical forms — Where a word 
is defined, other parts of speech and grammatical forms of the same 
word have corresponding meanings. 


Offences 


34. (1) Indictable and summary conviction offences — 
Where an enactment creates an offence, 


(a) the offence is deemed to be an indictable offence if the enact- 
ment provides that the offender may be prosecuted for the of- 
fence by. indictment; 


(b) the offence is deemed to be one for which the offender is 
punishable on summary conviction if there is nothing in the con- 
text to indicate that the offence is an indictable offence; and 


(c) if the offence is one for which the offender may be prose- 
cuted by indictment or for which the offender is punishable on 
summary conviction, no person shall be considered to have been 
convicted of an indictable offence by reason only of having been 
convicted of the offence on summary conviction. 


(2) Criminal Code to apply — All the provisions of the Criminal 
Code relating to indictable offences apply to indictable offences 
created by an enactment, and all the provisions of that Code relating 
to summary conviction offences apply to all other offences created 
by an enactment, except to the extent that the enactment otherwise 
provides. 


(3) Documents similarly construed — In a commission, proc- 
lamation, warrant or other document relating to criminal law or pro- 
cedure in criminal matters 


(a) a reference to an offence for which the offender may. be pros- 
ecuted by indictment shall be construed as a reference to an in- 
dictable offence; and 


(b) a reference to any other offence shall be construed as a refer- 
ence to an offence for which the offender is punishable on sum- 
mary conviction. 


Powers to Enter Dwelling-houses to Carry out 
Arrests 


34.1 Authorization to enter dwelling house — Any person 
who may issue a warrant to arrest or apprehend a person under any 
Act of Parliament, other than the Criminal Code, has the same pow- 
ers, subject to the same terms and conditions, as a judge or justice 
has under the Criminal Code 


(a) to authorize the entry into a dwelling-house described in the 
warrant for the purpose of arresting or apprehending the person, 
if the person issuing the warrant is satisfied by information on 
oath that there are reasonable grounds to believe that the person 
is or will be present in the dwelling-house; and 


(b) to authorize the entry into the dwelling-house without prior 
announcement if the requirement of subsection 529.4(1) is met. 


S. 35(1) dip 
Definitions 


35. (1) General definitions — In every enactment, 


“Act”, as meaning an Act of a legislature, includes an ordinance of 
the Northwest Territories and a law of the Legislature of Yukon or 
of the Legislature for Nunavut; 

History: The definition “Act” in subsec. 35(1) amended.by 2002, c. 7, subsec. 188(1), 
proclaimed in force April 1, 2003 (P.C. 2003-394). The definition formerly read: 


“Act”, as meaning an Act of a legislature, includes an ordinance of the Yukon 
Territory or of the Northwest Territories and a law made by the Legislature for 
Nunavut or continued by section 29 of the Nunavut Act; 


“bank” means a bank listed in Schedule I or II to the Bank Act; 
History: “Bank” added by 1999, c. 28, s. 168, in force June 28, 1999. 


“British Commonwealth” or “British Commonwealth of Na- 
tions” has the same meaning as “Commonwealth”; 


“broadcasting” means any radiocommunication in which the trans- 
missions are intended for direct. reception by the general public; 


“Canada”, for greater certainty, includes the internal, waters. of 
Canada and the territorial sea of Canada; 


History: “Canada” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in force 
January 31, 1997 (S1/97-21). 


“Canadian waters” includes the territorial sea of Canada and the 
internal waters of Canada; 


History: “Canadian waters” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in 
force January 31, 1997 (S1/97-21). 


“Clerk of the Privy Council” or “Clerk of. the Queen’s Privy 
Council” means the Clerk of the Privy Council and Secretary to the 
Cabinet; 


“commencement”, when used with reference to an enactment, 
means the time at which the enactment comes into force; 


“Commonwealth” or “Commonwealth of Nations” means the as- 
sociation of countries named in the schedule; 


“Commonwealth and Dependent Territories” means the several 
Commonwealth countries and their colonies, possessions, depen- 
dencies, protectorates, protected states, condominiums and trust 
territories; 


“contiguous zone’’, 


(a) in relation to Canada, means the contiguous zone of Canada 
as determined under the Oceans Act, 


(b) in relation to any other state, means the contiguous zone of 
the other state as determined in accordance with international 
law and the domestic laws of that other state; 


History: “Contiguous zone” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed 
in force January 31, 1997 (SI/97-21). 


“continental shelf’, 


(a) in relation to Canada, means the continental shelf of Canada 
as determined under the Oceans Act, and 


(b) in relation to any other state, means the continental shelf of 
the other state as determined in accordance with international 
law and the domestic laws of that other state; 


History: “Continental shelf” added to subsec: 35(1) by 1996, c. 31, s. 88, proclaimed. 
in force January 31, 1997 (SI/97-21), 


“contravene” includes fail to comply with; 


“corporation” does not include a partnership that is considered to 
be.a separate legal entity under provincial law; 


“county” includes two or more counties united for purposes to 
which the enactment relates; 


“diplomatic or consular officer” includes an ambassador, envoy, 
minister, chargé d’affaires, counsellor, secretary, attaché, consul- 
general, consul, vice-consul, pro-consul, consular agent, acting con- 
sul-general, acting consul, acting vice-consul, acting consular agent, 
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high commissioner, permanent delegate, adviser, acting high com- 
missioner, and acting permanent delegate; 


“exclusive economic zone’’, 


(a) in relation to Canada, means the exclusive economic zone of 
Canada as determined under the Oceans Act and includes the 
seabed and subsoil below that zone, and 


(b) in relation to any other state, means the exclusive economic 
zone of the other state as determined in accordance with interna- 
tional law and the domestic laws of that other state; 
Related Provisions: ITA 37(1.3) —SR&ED performed in exclusive economic zone 
deemed done in Canada. 


History: “Exclusive economic zone” added to subsec. 35(1) by 1996, c. 31, s. 88, 
proclaimed in force January 31, 1997 (SI/97-21). 


“Federal Court” — [Repealed] 


History: The definition “Federal Court” in subsec. 35(1) repealed by 2002, c. 8; sub- 
sec. 151(1), proclaimed in force July 2, 2003 (P.C. 2003-721). The definition formerly 
read: 


“Federal Court’ means the Federal Court of Canada; 


“Federal Court-Appeal Division” or “Federal Court of Ap- 
peal’’ — [Repealed] 

History: The definition “Federal Court-Appeal Division” or “Federal Court of Ap- 
peal” in subsec. 35(1) repealed by 2002, c. 8, subsec. 151(1), proclaimed in force July 
2, 2003 (P.C. 2003-721). “Federal Court of Appeal” is now defined in the Federal 
Courts Act. The definition formerly read: 


“Federal Court—Appeal Division” or “Federal Court of Appeal” means that divi- 
sion of the Federal Court of Canada called the Federal Court-Appeal Division or 
referred to as the Federal Court of Appeal by the Federal Court Act; 


“Federal Court-Trial Division” — [Repealed] 


History: The definition “Federal Court-Trial Division” in subsec. 35(1) repealed by 
2002, c. 8, subsec. 151(1), proclaimed in force July 2, 2003 (P.C. 2003-721). “Federal 
Court” is now defined in the Federal Courts Act. The definition formerly read: 


“Federal Court-Trial Division” means that division of the Federal Court of Can- 
ada so named by the Federal Court Act; 


“Governor”, “Governor General’, or “Governor of Canada” 
means the Governor General of Canada or other chief executive of- 
ficer or administrator carrying on the Government of Canada on be- 
half and in the name of the Sovereign, by whatever title that officer 
is designated; 


“Governor General in Council” or “Governor in Council’ 
means the Governor General of Canada acting by and with the ad- 
vice of, or by and with the advice and consent of, or in conjunction 
with the Queen’s Privy Council for Canada; 


“Great Seal” means the Great Seal of Canada; 


“Her Majesty”, “His Majesty”, “the Queen’, “the King” or “the 
Crown” means the Sovereign of the United Kingdom, Canada and 
Her other Realms and Territories, and Head of the Commonwealth; 


“Her Majesty’s Realms and Territories” means all realms and 
territories under the sovereignty of Her Majesty; 


“herein” used in any section shall be understood to relate to the 
whole enactment, and not to that section only; 


“holiday” means any of the following days, namely, Sunday; New 
Year’s Day; Good Friday; Easter Monday; Christmas Day; the 
birthday or the day fixed by proclamation for the celebration of the 
birthday of the reigning Sovereign!; Victoria Day; Canada Day; the 
first Monday in September, designated Labour Day; Remembrance 
Day; any day appointed by proclamation to be observed as a day of 
general prayRe or mourning or day of public rejoicing or 
thanksgiving?; and any of the following additional days, namely: 


(a) in any province, any day appointed by proclamation of the 
lieutenant governor of the province to be observed as a public 
holiday or as a day of general prayer or mourning or day of pub- 


Interpretation Act 


lic rejoicing or thanksgiving within the province, and any day 
that is a non-juridical day by virtue of an Act of the legislature 
of the province, and 

(b) in any city, town, municipality or other organized district, 
any day appointed to be observed as a civic holiday by resolu- 
tion of the council or other authority charged with the adminis- 
tration of the civic or municipal affairs of the city, town, munici- 
pality or district; 


‘internal waters’, 


(a) in relation to Canada, means the internal waters of Canada as 
determined under the Oceans. Act and includes the airspace 
above and the bed and subsoil below those waters, and 


(b) in relation to any other state, means the waters on the land- 
ward side of the baselines of the territorial sea of the other state; 


History: “Internal waters” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in 
force January 31, 1997 (SI/97-21). 


“legislative assembly”, “legislative council’ or “legislature” in- 
cludes the Lieutenant Governor in Council and the Legislative As- 
sembly of the Northwest Territories, as constituted before Septem- 
ber 1, 1905, the Legislature of Yukon, the Commissioner in Council 
of the Northwest Territories, and the Legislature for Nunavut; 

History: The definition “legislative assembly”, “legislative council’, or “legislature” 


amended by 2002, c. 7, subsec. 188(1), proclaimed in force April 1, 2003 (P.C. 2003- 
394). The definition formerly read: 


“legislative assembly”, “legislative council” or “legislature” includes the Lieu- 
tenant Governor in Council and the Legislative Assembly of the Northwest Ter- 
ritories, as constituted before September 1, 1905, the Commissioner in Council 
of the Yukon Territory, the Commissioner in Council of the Northwest Territo- 
ries, and the Legislature for Nunavut; 


“Jieutenant governor” means the lieutenant governor or other 
chief executive officer or administrator carrying on the government 
of the province indicated by the enactment, by. whatever title that 
officer is designated, and in Yukon, the Northwest Territories and 
Nunavut means the Commissioner; 

History: The definition “lieutenant governor” amended by 2002, c. 7, subsec. 188(1), 
proclaimed in force April 1, 2003 (P.C. 2003-394). The definition formerly read: 


“lieutenant governor’ means the lieutenant governor or other chief executive of- 
ficer or administrator carrying on the government of the province indicated by 
the enactment, by whatever title that officer is designated, and, in relation to the 
Yukon Territory, the Northwest Territories or Nunavut, means the Commis- 
sioner thereof; 


“Jieutenant governor in council’? means the lieutenant governor 
acting by and with the advice of, by and with the advice and con- 
sent of, or in conjunction with, the executive council of the prov- 
ince indicated by the enactment, and in Yukon, means the Commis- 
sioner of Yukon acting with the consent of the Executive Council of 
Yukon and, in the Northwest Territories and Nunavut, means the 
Commissioner; 

History: The definition “lieutenant governor in council” amended by 2002, c. 7, sub- 


sec. 188(1), proclaimed in force April 1, 2003 (P.C. 2003-394). The definition formerly 
read; 


“lieutenant governor in council” means the lieutenant governor acting by and 
with the advice of, or by and with the advice and consent of, or in conjunction 
with the executive council of the province indicated by the enactment and, in 
relation to the Yukon Territory, the Northwest Territories or Nunavut, means the 
Commissioner thereof; 


“Jocal time”, in relation to any place, means the time observed in 
that place for the regulation of business hours; 


“military” shall be construed as relating to all or any. part of the 
Canadian Forces; 


“month” means a calendar month; 


“oath” includes a solemn affirmation or declaration when the con- 
text applies to any person by whom and to any case in which a 
solemn affirmation or declaration may be made instead of an oath, 


IThe Monday immediately preceding May.25 (SOR/S7-55, Canada Gazette, Part Il, February 27, 1957). 
2The second Monday in October (SOR/S7-56, Canada Gazette, Part I, February 27, 1957). 
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and in the same cases the expression “sworn” includes the expres- 
sion “affirmed” or “declared”; 


“Parliament” means the Parliament of Canada; 


“person” or any word or expression descriptive of a person, in- 
cludes a corporation; 


“proclamation” means a proclamation under the Great Seal; 


“province” means a province of Canada, and includes Yukon, the 
Northwest Territories and Nunavut; 


History: The definition “province” amended by 2002, c. 7, subsec. 188(1), proclaimed 
in force April 1, 2003 (P.C. 2003-394). The definition formerly read: 


“province” means a province of Canada, and includes the Yukon Territory, the 
Northwest Territories and Nunavut; 


“radio” or “radiocommunication” means any transmission, emis- 
sion or reception of signs, signals, writing, images, sounds or intel- 
ligence of any nature by means of electromagnetic waves of fre- 
quencies lower than 3000 GHz propagated in space without 
artificial guide; 


“regular force” means the component of the Canadian Forces that 
is referred to in the National Defence Act as the regular force; 


“reserve force” means the component of the Canadian Forces that 
is referred to in the National Defence Act as the reserve force; 


“security” means sufficient security, and “sureties” means suffi- 
cient sureties, and when those words are used one person is suffi- 
cient therefor, unless otherwise expressly required; 


“standard time”, except as otherwise provided by any proclama- 
tion of the Governor in Council that may be issued for the purposes 
of this definition in relation to any province or territory or any part 
thereof, means 


(a) in relation to the Province of Newfoundland, Newfoundland 
standard time, being three hours and thirty minutes behind 
Greenwich time, 


(b) in relation to the Provinces of Nova Scotia, New Brunswick 
and Prince Edward Island, that part of the Province of Quebec 
lying east of the sixty-third meridian of west longitude, and that 
part of Nunavut lying east of the sixty-eighth meridian of west 
longitude, Atlantic standard time, being four hours behind 
Greenwich time, 


(c) in relation to that part of the Province of Quebec lying west 
of the sixty-third meridian of west longitude, that part of the 
Province of Ontario lying between the sixty-eighth and the nine- 
tieth meridians of west longitude, Southampton Island and the 
islands adjacent to Southampton Island, and that part of Nunavut 
lying between the sixty-eighth and the eighty-fifth meridians of 
west longitude, eastern. standard time,. being five hours behind 
Greenwich. time, 


(d) in relation to that part of the Province of Ontario lying west 
of the ninetieth meridian of west longitude, the Province of 
Manitoba, and that part of Nunavut, except Southampton Island 
and the islands adjacent to Southampton Island, lying between 
the eighty-fifth and the one hundred and second meridians of 
west longitude, central standard time, being six hours behind 
Greenwich time, 


(e) in relation to the Provinces of Saskatchewan and Alberta, the 
Northwest Territories and that part of Nunavut lying west of the 
one hundred and second meridian of west longitude, mountain 
standard time, being seven hours behind Greenwich time, 


(f) in relation to the Province of British Columbia, Pacific stan- 
dard time, being eight hours behind Greenwich time, and 


(g) in relation to Yukon, Yukon standard time, being nine hours 
behind Greenwich time; 
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Proclamation re Nunavut: Para. (g) of the definition “standard time” amended by 
2002, c. 7, subsec. 188(2), proclaimed in force April 1, 2003 (P.C. 2003-394). Para. (g), 
formerly read: 


(g) in relation to the Yukon Territory, Yukon standard time, being nine hours 
behind Greenwich time; 


Pursuant to a proclamation of the Governor in Council issued May 2, 2001, for the 
purpose of the definition of “standard time” in subsec. 35(1), “standard time”, as ap- 
plied to Nunavut, means: 


(a) in relation to that part of Nunavut that is east of the 85th meridian of west 
longitude, and in Southampton Island and the islands adjacent to Southampton 
Island, Eastern Standard Time, being five hours behind Greenwich time; 


(b) in relation to that part of Nunavut that is between the 85th meridian of west 
longitude and the 102nd meridian of west longitude, except Southampton Island 
and the islands adjacent. to Southampton Island and all, areas lying within the 
Kitikmeot Region, Central Standard Time, being six hours behind Greenwich 
time; 

and 

(c) in relation to that part of Nunavut that is west of the 102nd meridian of west 
longitude, and all areas lying within. the Kitikmeot Region, Mountain Standard 
Time, being seven hours behind Greenwich time. : 


See SOR/2001-182, May 23, 2001, Canada Gazette, Part II, June 6, 2001. 


“statutory declaration’? means a solemn declaration made pursu- 
ant to section 41 of the Canada Evidence Act; 


“superior court” means 


(a) in the Province of Prince Edward Island or Newfoundland, 
the Supreme Court, 


(a.1) in the Province of Ontario, the Court of Appeal for Ontario 
and the Superior Court of Justice, 


(b) in the Province of Quebec, the Court of Appeal and the Su- 
perior Court in and for the Province, a 


(c) in the Province of New Brunswick, Manitoba, Saskatchewan 
or Alberta, the Court of Appeal for the Province and the Court 
of Queen’s Bench for the Province, 


(d) in the Provinces of Nova Scotia and British Columbia, the 
Court of Appeal and the Supreme Court of the Province, and 


(e) the Supreme Court of Yukon, the Supreme Court of the 
Northwest Territories and the Nunavut Court of Justice, 


and includes the Supreme Court. of Canada, the Federal Court of 
Appeal, the Federal Court and the Tax Court of Canada, 
History: The closing words of the definition, “superior court”)in subsec. 35(1) 


amended by 2002, c.,8, subsec. 151(2), proclaimed in force July 2, 2003 (P.C. 2003- 
721). The closing words formerly read: 


and includes the Supreme Court of Canada and the Federal Court of Canada, 


Para. (e) of the definition “superior court” amended by 2002, c. 7, subsec. 188(3), pro- 
claimed. in force April 1,,-2003 (P.C. 2003-394). Para. (e): formerly read; 


(e) inthe Yukon Territory or the Northwest Territories, the Supreme Court of the 
territory, and in Nunavut, the Nunavut Court of Justice; 


“¢elecommunications” means the emission, transmission or recep- 
tion of signs, signals, writing, images, sounds or intelligence of any 
nature by wire, cable, radio, optical or other electromagnetic sys- 
tem, or by any similar technical system; 


“territorial sea’, 
(a) in relation to’'Canada, means the territorial sea of Canada as 
determined under the Oceans Act‘ and includes the airspace 
above and the seabed and subsoil below that sea; and 
(b) in relation to any other state, means the territorial sea of the 
other state as determined in accordance with international law 
and the domestic laws of that other state; 


History: “Territorial sea” added to subsec. 35(1) by 1996, c. 31, s. 88, proclaimed in 
force January 31, 1997 (SI/97-21). 


“territory” means Yukon, the Northwest Territories and Nunavut; 


History: The definition “territory” amended by 2002, ¢. 7, subsec. 188(1), proclaimed 
in force April 1, 2003 (P.C. 2003-394). The definition formerly read: 


“territory” means the Yukon Territory, the Northwest Territories and, after sec- 
tion 3 of the Nunavut Act comes into force, Nunavut. 
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S. 35(1) two 


“two justices’ means two or more justices of the peace, assembled 
or acting together; 


‘United Kingdom” means the United Kingdom of Great Britain 
and Northern Ireland; 


“United States’? means the United States of America; 


“writing’’, or any term of like import, includes words printed, type- 
written, painted, engraved, lithographed, photographed or repre- 
sented or reproduced by any mode of representing or reproducing 
words in visible form. 


(2) Governor in Council may amend schedule — The Gov- 
ernor in Council may, by order, amend the schedule by adding 
thereto the name of any country recognized by the order to be a 
member of the Commonwealth or deleting therefrom the name of 
any country recognized by the order to be no longer a member of 
the Commonwealth. 


36. Construction of “telegraph” — The expression “telegraph” 
and its derivatives, in an enactment or in an Act of the legislature of 
any province enacted before that province became part of Canada 
on any subject that is within the legislative powers of Parliament, 
are deemed not to include the word “telephone” or its derivatives. 


37. (1) Construction of “year” — The expression “year” means 
any period of twelve consecutive months, except that a reference 


(a) to a “calendar year” means a period of twelve consecutive 
months commencing on January 1; 


(b) to a “financial year” or “fiscal year” means, in relation to 
money provided by Parliament, or the Consolidated Revenue 
Fund, or the accounts, taxes or finances of Canada, the period 
beginning on April | in one calendar year and ending on March 
31 in the next calendar year; and 


(c) by number to a Dominical year means the period of twelve 
consecutive months commencing on January 1 of that Dominical 
year. 


(2) Governor in Council may define year — Where in an en- 
actment relating to the affairs of Parliament or the Government of 
Canada there is a reference to a period of a year without anything in 
the context to indicate beyond doubt whether a financial or fiscal 
year, any period of twelve consecutive months or a period of twelve 
consecutive months commencing on January 1 is intended, the Gov- 
eror in Council may prescribe which of those periods of twelve 
consecutive months shall constitute a year for the purposes of the 
enactment. 


38. Common names — The name commonly applied to any 
country, place, body, corporation, society, officer, functionary, per- 
son, party or thing means the country, place, body, corporation, so- 
ciety, officer, functionary, person, party or thing to which the name 
is commonly applied, although the name is not the formal or ex- 
tended designation thereof. 


39. (1) Affirmative and negative resolutions — In every Act 


(a) the expression “subject to affirmative resolution of Parlia- 
ment’, when used in relation to any regulation, means that the 
regulation shall be laid before Parliament within fifteen days af- 
ter it is made or, if Parliament is not then sitting, on any of the 
first fifteen days next thereafter that Parliament is sitting and 
shall not come into force unless and until it is affirmed by a res- 
olution of both Houses of Parliament introduced and passed in 
accordance with the rules of those Houses; 


(b) the expression “subject to affirmative resolution of the 
House of Commons”, when used in relation to any regulation, 
means that the regulation shall be laid before the House of Com- 
mons within fifteen days after it is made or, if the House is not 
then sitting, on any of the first fifteen days next thereafter that 
the House is sitting and shall not come into force unless and 
until it is affirmed by a resolution of the House of Commons 
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introduced and passed in accordance with the rules of that 
House; 


(c) the expression “subject to negative resolution of Parliament’, 
when used in relation to any regulation, means that the regula- 
tion shall be laid before Parliament within fifteen days after it is 
made or, if Parliament is not then sitting, on any of the first fif- 
teen days next thereafter that Parliament is sitting and may be 
annulled by a resolution of both Houses of Parliament intro- 
duced and passed in accordance with the rules of those Houses; 
and 


(d) the expression “subject to negative resolution of the House 
of Commons’, when used in relation to any regulation, means 
that the regulation shall be laid before the House of Commons 
within fifteen days after it is made or, if the House is not then 
sitting, on any of the first fifteen days next thereafter that Parlia- 
ment is sitting and may be annulled by a resolution of the House 
of Commons introduced and passed in accordance with the rules 
of that House. 


(2) Effect of negative resolution — Where a regulation is an- 
nulled by a resolution of Parliament or of the House of Commons, it 
is deemed to have been revoked on the day the resolution is passed 
and any law that was revoked or amended by the making of that 
regulation is deemed to be revived on the day the resolution is 
passed, but the validity of any action taken or not taken in compli- 
ance with a regulation so deemed to have been revoked shall not be 
affected by the resolution. 


References and Citations 


40. (1) Citation of enactment — In an enactment or document 


(a) an Act may be cited by reference to its chapter number in the 
Revised Statutes, by reference to its chapter number in the vol- 
ume of Acts for the year or regnal year in which it was enacted 
or by reference to its long title or short title, with or without 
reference to its chapter number; and 


(b) a regulation may be cited by reference to its long title or 
short title, by reference to the Act under which it was made or 
by reference to the number or designation under which it was 
registered by the Clerk of the Privy Council. 


(2) Citation includes amendment — A citation of or reference 
to an enactment is deemed to be a citation of or reference to the 
enactment as amended. 


41. (1) Reference to two or more parts, etc. — A reference in 
an enactment by number or letter to two or more parts, divisions, 
sections, subsections, paragraphs, subparagraphs, clauses, sub- 
clauses, schedules, appendices or forms shall be read as including 
the number or letter first mentioned and the number or letter last 
mentioned. 


(2) Reference in enactments to parts, etc. — A reference in 
an enactment to a part, division, section, schedule, appendix or form 
shall be read as a reference to a part, division, section, schedule, 
appendix or form of the enactment in which the reference occurs. 


(3) Reference in enactment to subsections, etc. — A refer- 
ence in an enactment to a subsection, paragraph, subparagraph, 
clause or subclause shall be read as a reference to a subsection, par- 
agraph, subparagraph, clause or subclause of the section, subsec- 
tion, paragraph, subparagraph or clause, as the case may be, in 
which the reference occurs. 


(4) Reference to regulations — A reference in an enactment to 
regulations shall be read as a reference to regulations made under 
the enactment in which the reference occurs. 


(5) Reference to another enactment — A reference in an en- 
actment by number or letter to any section, subsection, paragraph, 
subparagraph, clause, subclause or other division or line of another 
enactment shall be read as a reference to the section, subsection, 
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Schedule 


paragraph, subparagraph, clause, subclause or other division or line 
of such other enactment as printed by authority of law. 


Repeal and Amendment 


42. (1) Power of repeal or amendment reserved — Every 
Act shall be so construed as to reserve to Parliament the power of 
repealing or amending it, and of revoking, restricting or modifying 
any power, privilege or advantage thereby vested in or granted to 
any person. bya 


(2) Amendment or repeal at same session — An Act may be 
amended or repealed by an Act passed in the same session of 
Parliament. 


(3) Amendment part of enactment — An amending enactment, 
as far as consistent with the tenor thereof, shall be construed as part 
of the enactment that it amends. 


43. Effect of repeal — Where an enactment is repealed in whole 
or in part, the repeal does not 


(a) revive any enactment or anything not in force or existing at 
the time when the repeal takes effect, 


(b) affect the previous operation of the enactment so repealed or 
anything duly done or suffered thereunder, 

(c) affect any right, privilege, obligation or liability acquired, ac- 
crued, accruing or incurred under the enactment so repealed, 
(d) affect any offence committed against or contravention of the 
provisions of the enactment so repealed, or any punishment, 
penalty or forfeiture incurred under the enactment so repealed, 
or 


(e) affect any investigation, legal proceeding or remedy in re- 
spect of any right, privilege, obligation or liability referred to in 
paragraph (c) or in respect of any punishment, penalty or forfei- 
ture referred to in paragraph (d), 


and an investigation, legal proceeding or remedy as described in 
paragraph (e) may be instituted, continued or enforced, and the pun- 
ishment, penalty or forfeiture may be imposed as if the enactment 
had not been so repealed. 


44. Repeal and substitution — Where an enactment, in this sec- 
tion called the “former enactment”, is repealed and another enact- 
ment, in this section called the “new enactment’, is substituted 
therefor, 


(a) every person acting under the former enactment shall con- 
tinue to act, as if appointed under the new enactment, until an- 
other is appointed in the stead of that person; 


(b) every bond and security given by a person appointed under 
the former enactment remains in force, and all books, papers, 
forms and things made or used under the former enactment shall 
continue to be used as before the repeal in so far as they are 
consistent with the new enactment; 


(c) every proceeding taken under the former enactment shall be 
taken up and continued under and in conformity with the new 
enactment in so far as it may be done consistently with the new 
enactment; 
(d) the procedure established by the new enactment shall be fol- 
lowed as far as it can be adapted thereto 
(i) in the recovery or enforcement of fines, penalties and for- 
feitures imposed under the former enactment, 
(ii) in the enforcement of rights, existing or accruing under 
the former enactment, and 
(iii) in a proceeding in relation to matters that have happened 
before the repeal; 
(e) when any punishment, penalty or forfeiture is reduced or 
mitigated by the new enactment, the punishment, penalty or for- 
feiture if imposed or adjudged after the repeal shall be reduced 
or mitigated accordingly; 
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(f) except to the extent that the provisions of the new enactment 
are not in substance the same.as those of the former enactment, 
the new enactment shall not be held to operate as new law, but 
shall be construed and have effect as a consolidation and as de- 
claratory of the law as contained in the former enactment; 


(g) all regulations made under the repealed enactment remain in 
force and are deemed to have been made under the new enact- 
ment, in so far as they are not inconsistent with the new enact- 
ment, until they are repealed or others made in their stead; and 


(h) any reference in an unrepealed enactment to the former en- 
actment shall, with respect to a subsequent transaction, matter or 
thing, be read and. construed as a reference to. the provisions. of 
the new enactment relating to the same subject-matter as the for- 
mer enactment, but where there are no provisions in the new en- 
actment relating to the same subject-matter, the former enact- 
ment shall be read as unrepealed in so far as is necessary to 
maintain or give effect to the unrepealed enactment. 


45. (1) Repeal does not imply enactment was in force — 
The repeal of an enactment in whole or in part shall not be deemed 
to be or to involve a declaration that the enactment was previously 
in force or was considered by Parliament or other body or person by 
whom the enactment was enacted to have been previously in force. 


(2) Amendment does not imply change in law — The 
amendment of an enactment shall not be deemed to be or to involve 
a declaration that the law under that enactment was or was consid- 
ered by Parliament or other body or person by whom the enactment 
was enacted to have been different from the law as it is under the 
enactment as amended. 


(3) Repeal does not declare previous law — The repeal or 
amendment of an enactment in whole or in part shall not be deemed 
to be or to involve any declaration as to the previous state of the 
law. 


(4) Judicial construction not adopted — A re-enactment, re- 
vision, consolidation or amendment of an enactment shall not be 
deemed to be or to involve an adoption of the construction that has 
by judicial decision or otherwise been placed on the language used 
in the enactment or on similar language. 


Demise of Crown 


46. (1) Effect of demise — Where there is a demise of the 
Crown, 


(a) the demise does not affect the holding of any office under the 
Crown in right of Canada; and 


(b) it is not necessary by reason of such demise that the holder 
of any such office again be appointed thereto or, having taken an 
oath of office or allegiance before the demise, again take that 
oath. 


(2) Continuation of proceedings — No writ, action or other 
process or proceeding, civil or criminal, in or issuing out of any 
court established by an Act is, by reason of a demise of the Crown, 
determined, abated, discontinued or affected, but every such writ, 
action, process or proceeding remains in full force and may be en- 
forced, carried on or otherwise proceeded with or completed as 
though there had been no such demise. 


SCHEDULE 
(section 35 “Commonwealth” 
Antigua and Barbuda Australia 
The Bahamas Bangladesh 
Barbados Belize 
Botswana Brunei Darussalam 
Canada Cyprus 
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Dominica 
Gambia 
Grenada 
India 
Kenya 
Lesotho 
Malaysia 
Malta 
Nauru 
Nigeria 
Papua New Guinea 


Fiji 

Ghana 
Guyana 
Jamaica 
Kiribati 
Malawi 
Maldives 
Mauritius 
New Zealand 
Pakistan 

St. Christopher and Nevis 
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St. Lucia 
Seychelles 
Singapore 

South Africa 
Swaziland 
Tonga 

Tuvalu 

United Kingdom 
Western Samoa 
Zimbabwe 
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St. Vincent and the Grenadines 
Sierra Leone sided 
Solomon Islands 

Sri Lanka 

Tanzania 

Trinidad and Tobago 

Uganda 

Vanuatu 


-Zambia 


TOPICAL INDEX 


Note: References are to sections of the Income Tax Act. “Reg. 


” references are to(the'/ncome Tax Regulations. “Reg: Sch. Il:Cl.” » 


are references to the capital cost:allowance Classes in Sche ule II of the Income Tax Regulations, reproduced, at the end: of the 
Regulations. “ITAR” references are to the Income Tax Application Rules, reproduced after the text of fhe Income Tax Act. 


iy ) 
ABIL, see Allowable business. investment. loss, 
ACB, see Adjusted cost. base 

ACB reduction 


° saci for small business investment ee gain rollover, 


ADR, see American Depositary Reticipt 

AFB, see Authorized foreign bank 

AMT (Alternative Minimum Tax), see Minimum tax 
APA, see Advance Pricing Agreement 


ASPA, see Actual stub period accrual; papas! stub period 


accrual , 


AVC, see Additional voluntary contribution (ANC) [to pension 


plan] 

Abatement of tax 

* corporations, 124(1) 

e¢ manufacturing and processing credit, 125. "a 
ee small business deduction, 125 


¢ individuals, re provincial schooling allowance, 120(2), Reg: 


6401 
Abeyance letter, 225.1(5) 
Aboriginal government 
¢ defined, re disclosure of taxpayer information, 241(10) 
Aboriginal peoples, see Indians 
Absconding taxpayer, 226 
Absorptive mergers, 95(4.2) 
Acceleration clause OO by hehe Te 20(1)(n) 
Access road 
¢ access rights to, 13(7. 5)(c) 
* forest, Reg. Sch. II:Cl. 10(p) 
Accident claims, see also Accident insurance plan. .. 
¢ motor vehicle, payments exempt, 81(1)(q), ni 6501 
Accident insurance plan 
e death coverage is not group life insurance, Reg. -2700(2) 
¢ employer’s contribution not a taxable benefit, 6(1)(a)G) 
* payment to employee under, taxable, 6(1)(f), ITAR 19 
Accountant, see also Professional practice 
* examination fees to qualify as, tuition credit, 118. “al 1)(d) 
* penalty for misrepresentation by, 163.2 
Accounting 
* accrual method for profession, 34° 
e branch 
ee insurer, by, 138(9) 


e 1975 election deficiency, defined, poeciz) 197 branch 5 


accounting election defi iciency” 
* cash method for farming or fishing business, 28(1)-(3) 
* consolidation method prohibited, 61.3(1)(b)C@),, 248(24). 
* equity method prohibited, 61.3(1)(b)C@), 248(24),; 
¢ functional currency, reporting, 261 ’ 
* records, not protected by solicitor-client privilege, exit 
23200 )“solicitor-client privilege” 
¢ rule changes for financial institutions 
*¢ transitional rules 
eee life insurers, 138(16)—(25) 
eee. non-life insurers, 12.5, 20.4... 
**e other financial institutions, 142.51 
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* securities held by Hee institutions, 142. 2-142. 6 

Accounts © 

* contingent, limitation on deduiGiibitit, 18(1)(e) 

¢ factoring of, see Factoring of accounts ; 

¢ ‘penalty for failure to keep, 238(1), 239(1)(b) 

° receivable, see Accounts, receivable 

° separate, for tax deductions 

ee penalty for default, 238(1) 

° tax, transfers of payments among, 211.2 — 

¢ to be kept, 230(1) 

Accounts receivable 

e bad, see Bad debt 

* ceasing to carry on business, on, 28(5) 

e doubtful, reserve for, 12(1)(d), 20(1)@) ° 

¢ factoring of, see Factoring of accounts 

e sale of, 22 

Accredited film or video TEigeiicnt certificate, 1251 5(1) 

Accredited production 

¢ defined, for film/video olay ne Services sicfettit] 125.5(1), 
Reg. 9300 

Accrual method of reporting income» 

| income not previously included, ITAR 17(5) 

* professional business from, 34 

Accrued interest, see Interest (iianétaty)s accrued 

Accrued: return (from ‘specified :debt obligation): 

° defined, Reg. 9102(1), (3) 

Accumulated income payment, see Registered education savings 

plan: Accumulated income payment 

Accumulated 1968 deficit 

¢ defined, 219(7) ™ ob eh 

Accumulated overpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 

Accumulated PSPA 

e defined, Reg. 8303(1)(a), 8303(2) 

Accumulated underpayment amount 

¢ defined, for corporate interest offset, 161.1(1) 

Accumulating fund  - 

* computation of, Reg. 307 

¢ defined, Reg. 307 

Accumulating income (of trust) 

e defined, 108(1) 

° election re, see Preferred beneficiary: election 

Accumulation of property 

¢ by registered charity, 149.1(8), (9) 

Acquired affiliate 

¢ defined, for FAPI blocking-deficit rules, Reg: 5905(7. 1)(a) 

Acquired for consideration 

° meaning) of, 108(7) 

Acquiror (re butterfly transactions) 

¢ defined, 55(1)“permitted exchange”(b) 

Acquisition costs 

* of insurance policy, defined, Reg. 1408(1) 

Acquisition of control, see Control of corporation:, change of 

Act, see also Legislation 

e defined, Interpretation Act s. 35(1) 

Acting services, see Actor 
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Action, see also Offences 

¢ defined, 222(1) 

¢ none for withholding taxes, 227(1) 

* recovery of tax by Crown, for, 222(2) 

Active Bioteck spinoff, Reg. 5600 

Active business, see also Small business deduction 

* corporation, see Active business corporation 

¢ defined, 95(1), 125(7)“active business” 125(7)“income of the 
corporation” 248(1), Reg. 5907(1) 

e income from 


ee defined, 95(1), 125(7)“income of the corporation for the 
year from an active business” 


ee foreign affiliates, 95(1), 95(2)(a) 
*¢ investment income from associated corporation, deemed to 
be, 129(6) 

* income incident or pertaining to, 129(4)“income”(b)(ii) 

Active business corporation 

* defined, for small business investment capital gain rollover, 
44.1(1), (10) 

Active member 

e defined, Reg. 8306(4)(a), 8500(1) 

Active partner, see Partner 

Actively traded, see Widely held and actively traded 

Actor 

¢ deduction from employment income, 8(1)(q) 

* non-resident 

¢¢ deferred payment by actor’s corporation, 115(2.2) 

ee election to be taxed under Part I, 216.1 

*¢ income excluded from Part I unless election filed, 115(2.1) 

¢¢ information return, Reg. 202(1.1) 

°° tax return not required unless election filed, 150(1)(a)(i)(B) 

¢¢ withholding tax on acting services, 212(5:1)+(5.3) 

Actor payment, defined, 212(5.2) 

Actual stub period accrual (corporate inclusion of partnership 

income shortfall) 


¢ adjustment if different than amount reported, 34.3(1)“income 
shortfall adjustment”, 34.3(3) 


¢ defined, 34.3(1) 
Actuarial liability (of insurer, re unpaid claim) 


¢ deduction for unpaid claim, based on, Reg. 1400(e), (e.1) 
[repealed] 


¢ defined, Reg. 1404(2) [repealed] 

ae report, for registered pension plan, 147.2(3), Reg. 
4 

Actuarial surplus 

¢ no transfer from RPP on death, 147.3(7)(a) 


* no transfer to money-purchase RPP, RRSP or RRIF, 
147.3(4)(a) 

* no transfer to spouse on marriage breakdown, 147.3(5)(a) 

¢ transfer of, 147.3(4.1) 

Actuary 

¢ defined 

¢¢ for employee life and health trusts, 144.1(1) 

*¢ for registered pension plans, 147.1(1) 

Additional tax 

¢ clawback of OAS, 180.2 

* income not earned in a province, 120(1) 

ee minimum tax and, 120(4)“tax otherwise payable under this 


* non-Canadian corporations carrying on business in Canada, 
219 


¢¢ limitations on, 219.2 

* surtax, see Surtax 

Additional voluntary contribution (AVC) [to pension plan] 
¢ defined, 248(1) 

* past service, undeducted 

ee refund, 60.2(1) 


Address 
* changing, deduction for costs, 62(3)(h) 
Adjusted allocable tax 
* .amount prescribed, FAPI rules,, Reg. 5912(2), 5913(2) 
* refund, see Adjusted allocable tax refund 
Adjusted allocable tax refund 
* amount prescribed, FAPI rules, Reg. 5914(2) 
Adjusted business income 
* application in calculation of M&P credit, Reg. 5200, 5201 
¢ defined, Reg. 5202, 5203(1) 
Adjusted cost base, see also Property 
bond or debt obligation, 53(1)(g), (g-1), 53(2)(1), (1.1), (q) 
computing 
* amounts to be added, 53(1) 
¢ amounts to be deducted, 53(2) 
¢ reduction for assistance received, 53(2)(k) 
¢ reduction on debt forgiveness, 53(2)(g.1), 80(9)-(11) 
debts 
° owing by predecessor corporation, 87(6), (6.1), (7); ITAR 
26(23) 

defined, 54 

election to increase via capital gains exemption, 110.6(19) 
excessive election for capital gains exemption, 53(2)(v) 
expropriation asset, 53(1)(k), 53(2)(n) 

farmland, 53(1)(i) 

flow-through entity, after 2004, 53(1)(p) 

identical properties, 47(1)(c), (d); ITAR 26(8) 

indexed debt obligation, 53(1)(g.1), 53(2)(1.1) 

land, 53(1)(h), (i) 

negative, deemed gain, 40(3), (3.1) 

offshore investment fund property, 53(1)(m) 

option, of, 53(2)(g.1) 

¢ reduction flowed through to share, partnership interest or 

trust interest, 49(3.01) 


ee ig she share of predecessor, reduction on amalgamation, 
7(5.1) 
° aoe interest, 40(3.1), 53(1)(e), 53(2)(c); (g.1); ITAR 


* partnership property, right to receive, 53(2)(o) 

* property owned since before 1972, ITAR 26(3) 

: ent nee (c), (d), (d.3), (f.2), G), 53(2)(a), (b), (e), 
ets: 


*¢ right to acquire by deceased’s estate under employee stock 
option agreement, 53(2)(t) 

¢ substituted property, 53(1)(f) 

* surveying costs, 53(1)(n) 

° ne interest, 53(1)(d.1), (d.2), (1), 53(2)(b.1), (g.1), (h), Gs (j)s 

q 

¢ valuation costs, 53(1)(n) 

Adjusted cost basis, defined, 148(9) 

Adjusted cumulative foreign resource expense 

¢ defined, 66.21(1) 

Adjusted distributions amount 

e defined, 104(6)(b)(i) 

Adjusted income 

¢ defined 

ee for Child Tax Benefit, 122.6 

ee for GST credit, 122.5(1) 

°° for old age security clawback, 180.2(1) 

°° for refundable medical expense credit, 122.51(1), 122.6 

Adjusted stub period accrual (corporate inclusion of 

partnership income) 

¢ deduction in year following inclusion, 34.2(4) 

¢ defined, 34.2(1) 

* included in corporation’s income, 34.2(2) 

ee inclusion for new partner, 34.2(3) 


* optional reduction in income inclusion, 34.2(1)“adjusted stub 
period accrual”F 
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Adjusted stub period accrual (corporate inclusion of partnership 

income) (cont’d) 

¢ reserve for qualifying transitional income, 34.2(11) 

Adjusted principal amount, defined, 80.1(7) 

* property disposed of at other than arm’s length, ITAR 26(5) 

* property owned on Dec. 31/71, ITAR 26(3), (4) 

Adjusted selling cost (re investment tax credits) 

¢ defined, 127(11.7) 

¢ effect on qualified expenditures, 127(11.6)(d)(ii) 

Adjusted service cost (re investment tax credits) 

e defined, 127(11.7) 

¢ effect on qualified expenditures, 127(11.6)(c)(@i) 

Adjusted suspended gain 

* amount prescribed, FAPI rules, Reg. 5912(1) 

Adjusted suspended income or gain 

* amount prescribed, FAPI rules, Reg. 5913(1) 

Adjusted suspended loss or capital loss 

* amount prescribed, FAPI rules, Reg. 5914(1) 

Adjusted taxable income 

¢ defined 

ee for Alternative Minimum Tax, 127.52 

ee for GRIP. calculation, 89(1) 

Adjustment 

at-risk, see At-risk adjustment (for tax shelter) 

capital setoff, see Transfer pricing capital setoff adjustment 

income setoff, see Transfer pricing income setoff adjustment 

inflation, for, see Indexing (for inflation) 

inventory, see Inventory: adjustment 

unpaid claims reserve, 20(4.2) 

Adjustment time, defined, 14(5) 

Administration fee 

* paid to non-resident, 212(1)(a) 

ee¢ defined, 212(4) 

Administration of Act, 220-244 

Administrator, see also Legal representative 

¢ deemed to be legal representative, 248(1)“legal representative” 

¢ defined 

¢* for government-sponsored retirement arrangements, Reg. 
8308.4(1) 

¢¢ for pooled registered pension plan, 147.5(1) 

¢ estate, see Executor 


obligations of, 159 
registered pension plan, see Registered pension plan: 
administrator 
* return required by, 150(3) 
Adoption expenses 
e tax credit, 118.01 
Adoption period 
¢ defined, 118.01(1) 
Adult basic education 
¢ deduction for financial assistance, 110(1)(g) 
Advance Pricing Agreement 
¢ transfer pricing, 247 
Advantage 
¢ charitable donation or political contribution 
ee defined, 248(32) 
¢* reduces eligible amount for donation or contribution credit, 
248(31) 
¢ RRSP, RRIF or TFSA 
ee defined, 207.01(1) 
ee tax on, 207.05 
* registered disability savings plan 
ee defined, 205(1) 
ee tax on, 206.2 
Adventure in the nature of trade 
* constitutes business, 248(1)“business” 


ee¢ deemed carries on by corporation, 10(11) 

¢ inventory held in, no writedown until sale, 10(1.01), (9), (10) 
* superficial loss not deductible, 18(14)—-(16) 
Advertisement directed at the Canadian market 
¢ defined, 19.01(1) 

Advertising 

* expenses, limitation on deductibility 

ee foreign broadcasting media, 19.1 

ee foreign (other than U.S.) periodicals, 19 

° materials | 

e¢ deemed to be inventory, 10(5) 

ee valuation of, 10(4) 


¢ show, ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’(b)(ix) 


¢ show, ineligible for film/video production services credit, Reg. 
9300(2)(i) 

* signs and posters, capital cost allowance, Reg. Sch. I:Cl. 11 

Advisor 

¢ defined, for reportable transaction rules, 237.3(1) 

Advisory committee, dues paid by employee, deduction, 

8(1)G@)(v1) 

Advisory Panel on International Taxation, 90 [Possible Future 

Amendment] 

Advocate (in Quebec), see Lawyer 

Aeronautics Act, compensation under, exemption, 81(1)(d) 

Aeroplane, see Aircraft 

Affiliate, see Affiliated person; Foreign affiliate; Subsidiary 

Affiliate share 

¢ defined, 93(2)(a), (b), 93(2.1)(a), (b), 93(2.2)(a), (b), 
93(2.3)(a), (b) 

Affiliate year 

¢ defined, for artificial foreign tax credit generator rules, 91(4.1) 

Affiliated person 

¢ acquisition of capital property by, 40(3.3), (3.4) 

* acquisition of depreciable property by, 13(21.2) 

* acquisition of eligible capital property by, 14(12) 

* acquisition of inventory by 

°° previously held as adventure in nature of trade, 18(14)-(16) 

¢¢ previously held by financial institution, 18(13), (15) 

¢ defined, 251.1 

African Development Bank 


* bonds of, qualified investment for RRSP etc., 204“qualified 
investment ’(c.1) (formerly Reg. 4900(1)(1)(vi)) 


Age 

e 7 

e* under 

°° child care expenses, 63(3)“‘annual child care expense 
amount’’(b)(1) 

eee (Child Tax Benefit enhanced, 122.61(1)A(c)D 

° 16 

ee under 

eee child care expenses, 63(3)“eligible child”(c) 


e* education credit for vocational training disallowed,, 
118.6(2)B 


eee tuition credit disallowed, 118.5(1)(a)(i1.2)(A) 
e 17 
°* under, kiddie tax (split income), 120.4(1) “specified 


individual” 
« 18 

°° over 

e+e RRSP overcontribution of $2,000 allowed, 204.2(1.1)(b)C 
e¢ under, see Child; Minor 

° 19 

e+ over, GST credit, 122.5(1)“eligible individual” (c) 
** under 

ee dependant for pension purposes, Reg. 
8500(1)“dependant’’(a) 

dependent child, 70(10)‘‘child”(c), 252(1)(b) 
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Age (cont'd) 


**-* parent or caregiver to be notified of RESP, 146.1(2)(1) 
« 24 
e* over 


accumulated income payments from RESP, if 
146.1(2)(d.1)(v)(A) [to be repealed], 146.1(2)(d.1)(iii)(A) 
¢* under 

contributions to RESP, 146.1(2)()Gi)(A), (ii1)(A) 
dependent child, ITAR 20(1.11)(c), 26(20)(c) 

income from personal injury award exempt, 81(1)(g.1), 
(g.2), 81(5) 
eee transfer of RESP beneficiary, 204.9(4)(b), 204.9(5)(c)(ii) 
eee trust for, whether amounts payable, 104(18)(b) 

e¢ 27 

e¢ effect on registered disability savings plan, 146.4(2)(n)(ii1) 
« 40 

ee under, trust for, whether amounts payable, 104(18)(d) 


55 
e additional lifetime retirement benefits, Reg. 8505(3) 
¢ early retirement pension benefits, Reg. 8503(3)(c)(G)(A) 
59 
¢ effect on registered disability savings plan, 146.4(2)(n)(ii), 
(iii), (8)(d) 
60 
¢ early retirement pension benefits, Reg. 8503(3)(c)(ii)(A) 
pension bridging benefits, Reg. 8503(2)(b)(ii)B(A) 
¢ registered disability savings plan, contributions stop, 
146.4(4)(g)(@) 
65 
over 
ee in-home care of, caregiver credit, 118(1)B(c.1)(iii)(A) 
*¢ normalized pension, lifetime retirement benefits, Reg. 
8302(3)(b), (n), 8303(5)(b), 8503(2)(e)(vi)B, 
8503(3)(d)(Gi)B, 8504(10)(b), 8517(5)(b) 
eee eave bridging benefits, Reg. 8503(2)(b)(i), (ii)A(A), 
506(1)(b) 
pension credit, 118(3) 
re-employment of member of pension plan, Reg. 
8503(0)(b)(iv) 
restricted-funding member of pension plan, Reg. 
8515(7)(e)(G) 
sale of LSVCC shares, 211.8(1)(a)B(i)(A) 
specified retirement arrangement, Reg. 8308.3(1)(c) 
trust for self, 248(1)“alter ego trust” 
trust for self and spouse, 248(1)“joint spouse trust” 
under 
* pension plan, retirement benefits, Reg. 8504(5) 
69 [before 2007] 
* conversion of pension rights to annuity contract, 147.4(4), 
Reg. 8502(e)(i) 
*¢ conversion of RRSP to RRIF or annuity, 146(2)(b.4), 
146(13.2), (13.3) 


¢¢ maturation of deferred profit sharing plan, 147(2)(k), 
147(10.6) 


* pre-retirement surviving spouse benefits, Reg. 8506(1)(e)(iii) 
* pre-retirement survivor benefits, Reg. 8503(2)(f)(ii1i)(B) 


* conversion of pension rights to annuity contract, 147.4(4), 
Reg. 8502(e)(i) 
** conversion of RRSP to RRIF or annuity, 146(2)(b.4), 
146(13.2),. (13.3) 


** maturation of deferred profit sharing plan, 147(2)(k), 
147(10.6) 


* pre-retirement surviving spouse benefits, Reg. 8506(e)(iii) 
* pre-retirement survivor benefits, Reg. 8503(2)(f)(iii)(B) 
75 
exemption test life insurance policy, Reg. 307(a) 
* payments after, annuity contract issued before 1978, 20(2.2) 
80 
¢ effect on registered disability savings plan, 146.4(2)(1)B 


e e e e e e e 
e 


e 85 , 
** exempt life insurance policy, Reg. 306(3)(d)(ii)(B) 
«390 
** annuity to, 146(1)“qualified investment’(c.2)(v)(B), 
146.3(1)“qualified investment’’(b.2)(v)(B) 
eat 
** reaching, prescribed annuity contract, Reg. 304(1)(c)(iv)(C), 
304(2)(b) 
° 94 
¢¢ RRIF payout levels out at 20%, 146.3(1)“minimum amount 
¢ under 18, see Minor 
Agent 
administering property, return by, 150(3) 
insurance, reserves for, 32(1) 
liability for non-resident tax, 215(2) 
paid by commission, deductions allowed, 8(1)(f) 
* certificate of employer, 8(10) 
receiving income on behalf of non-resident, 215(1), (3) 
trustee acting as, 104(1), see also Bare trust 
* ceasing to act, 248(1)“disposition’(b)(v) 
Aggregate investment income 
¢ defined, 129(4), 248(1) 
¢ refund to private corporation of 26 */3%, 129(3)(a)(i)(A) 
Agreement 
* among associated/related corporations 
eto allocate base level deduction re soft costs on land, 
18(2.3) 
ee to allocate capital deduction among financial institutions, 
190.15(2) 
ee to allocate dividend allowance for Part VI.1 tax, 191.1@3) 
*¢ to allocate ITC expenditure limit, 127(20) 
ee to allocate reduction in ITC due to government assistance, 
127(20) 
* to allocate small business deduction, 125(3) 
* to transfer SR&ED qualified expenditure pool, 127(13)-(17) 
collection agreement with provinces, 228 
competent authority, deemed valid, 115.1 
for payment of unreasonably low rent 
¢ effect on proceeds of disposition of property, 69(1.2) 
for payment without withholding tax, void, 227(12) 
not to compete, see Restrictive covenant 
* to issue shares to employee, 7 
¢ to transfer forgiven amount of debt to related person, 80.04 
Agreement for sale 
¢ included in proceeds of disposition, 20(5), (5.1) 
Agricultural business 
¢ defined, 135.1(1) 
Agricultural cooperative corporation 
¢ defined, 135.1(1) 
¢ tax-deferred patronage dividends, 135.1 
Agricultural equipment technician 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Agricultural land, see Farm land 
Agricultural organization 
* exemption, 149(1)(e), 149(2) 
¢ information return, whether required, 149 
Agri-Quebec programs 
* prescribed for farm income stabilization, Reg. 5503 
Air Canada 
* pension underfunding trust, Reg. 6802(h), 8502(b)(v.1) 
* subject to tax, 27(2), Reg. 7100 
Air conditioner 
¢ medical expense credit for, Reg. 5700(c.3) 
Air purifier 
* medical expense credit for, Reg. 5700(c.1) 


29 
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Air navigation equipment 
¢ lease of, non-resident withholding tax exemption, 
212(1)(d)(xi)(D) 
Air traffic control operations, see Nay Canada 
Air traffic controller 
* pension accrual to retire early, see Public safety occupation 
Aircraft 
e available-for-use rule, 13(27)(h) 
* broadcasting from, 19.1(4)“foreign broadcasting undertaking” 
° wo. allowance, Reg. Sch. II:Cl. 9(g)—G), Sch. IE:Cl. 
a)—(c 
capital tax exemption, Canada-U.S. Tax Treaty:Art. XXIIL:3 
component manufacturer 
* exception to thin capitalization rules, 18(8) [repealed] 
employment, used in 
* costs, 8(1)G), 89) 


e food consumed or entertainment enjoyed on, 67. 1(4)(a) 

¢ fuel tax rebate, see Fuel tax rebate 

¢ GST input tax credit in respect of, 248(17) 

* hangar, capital cost allowance, Reg. Sch. II:Cl. 6(h) 

* international traffic, used in 

ee income of non-resident exempt, 81(1)(c) 

¢ lease payments, non-resident withholding tax exemption, 
31201 )6d)(xi) 

¢ manufacturer or developer of 

** exception to thin capitalization rules, 18(8) [repealed] 

* non-resident’s income from, exempt, 81(1)(c) 


pilot, pension accrual to retire early, see Public safety 
occupation 


¢ QST input tax refund in respect of, 248(17) 


* runway, capital cost allowance, Reg. Sch. II:Cl. 1(g), Sch. 
MCT 76) 


ee for mine, Reg. Sch. II:Cl. 10(1)(ii) 

* used in international traffic, see International traffic 

Airline corporations 

¢ aviation fuel tax rebate, see Fuel tax neh 

e taxable income earned in a province, Reg. 407 

Airport, for mine, capital cost allowance, Reg. Sch. IEC. 

10(1) (i) 

Alarm 

¢ for infant prone to sudden infant death syndrome, medical 
expense, Reg. 5700(r) 

Alberta, see also Province 

¢ labour-sponsored venture capital corporation of 

ee ‘prescribed, Reg. 6700(a)(v) 

¢ northern, see Northern Canada 

prescribed stock savings plan, Reg. 6705(a) 

tax rates, see introductory pages 

unlimited liability company, see Nova Scotia: unlimited 

liability company 

Alberta Royalty Tax Credit _ 

* transitional relief, 12(1)(x.2) (application phase-in) 

Alberta Stock Exchange 

* prescribed stock exchange, Reg. 3200(a) [repealed] 

Alcatel case overruled, 143.3 

Alex Parallel Computers case overruled, 220(2.2) 

Algoa Trust case overruled, 160(1) closing words, 160(1.1) 

closing words 

Alimony, see Support payments (spousal or child) 

All or substantially all 

* not defined (CRA treats it as meaning “90% or more”) 

Allied war veterans 

¢ death or disability pension exempt, 81(1)(e) 

Allocable amount (for preferred beneficiary election) 

¢ defined, 104(15) 


Ree by U.S. resident on, Canada-U.S, Tax Treaty: Art. 
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¢ election to include in beneficiary’s income, {OAc 
Allocation, see also Apportionment 

¢ allocation in proportion to patronage, see Patronage 
* borrowing, in proportion to, see also Borrowing 


* by Minister, where associated corporations do not file 
agreement 


ee base level deduction, ‘for soft costs. on, land, 18(2.4) 
ee dividend allowance, for Part VI.1 tax, 191.1(5) 
°° expenditure limit, for investment tax, credit, 127(10.4) 
¢ coal mine depletion allowance, 65(3) 
* consideration, where combined transfer of property, 13(33), 68 
* foreign tax credit, by trust to beneficiary, 104(22)—-(22.4) 
¢ income of trust, to beneficiaries 
ee capital gains, 104(21)-(21.7) 
ee¢ dividends, 104(19), (20) 

ee preferred beneficiary election, 104(13) 

¢ liability for debt. obligation, 80(2)(0) 

¢ partnership income among partners, 103 

* patronage, in proportion to, see Patronage 

* proceeds 

¢* between land and building, 13(21.1), 70(5)(d) 

°e between property and services, 68 

Allowable business investment loss, . see also Business 
investment loss 


* capital gains exemption, interaction with, 39(9), 
ihe SCY angus gains limit’B(b), 110. 6(1)“cumulative gains 
imit’’(b) 


¢ carryforward, 111(1)(a), 111(8)“non-capital loss” 
ee reduction on debt forgiveness, 80(4)(a) 

* deduction, 3(d) ; 

¢ defined, 38(c) 

* partnership, of, 96(1.7) 

Allowable capital loss, see apt loss 

Allowable disposition 

¢ defined, for agricultural cooperatives, 135.1(1) 
Allowable refund 

e defined, for tax on RDSPs, 205(1) 

¢ defined, for tax on TFSAs, 207.01(1) 

Allowable refund (of non-resident-owned investment 
corporation) 

* application of, to corporation’s tax liability, noi 
¢ defined, 133(8) 

e interest on, 133(7.01), (7.02) 

* payment of, to corporation, 133(6) 

Allowable refundable tax on hand (non-resident-owned 
investment corporation) 

¢ defined, 133(9) 

Allowance 

* capital cost, see Capital cost allowance 

¢ clergyman’s, not taxable, 6(1)(b)(vi) 


e defined 
°° capital cost, 20(1)(a), Reg. 1100, see also Capital cost 
allowance: 


¢ for alimony, maintenance, child support, 56(12) 

¢ for employee benefits, reasonable, 6(1)(b)(x), (xi) 
* retiring, 248(1), see also Retiring allowance 
depletion, see Depletion allowances 

depreciable property, see Capital cost allowance 
disabled employee: transportation and attendant, 6(16) 
employee, 6(1)(b) 

e child’s schooling, 6(1)(b)G@x) 

exempt, 81(1)(d) 

family, see Child Tax Benefit 

inventory, repealed [was 20(1)(gg)] 

investment in property in Canada, 219(1)(j), Reg: 808 
Member of Legislative Assembly, 81(2) 

members of Canadian Forces, 6(1)(b)(i) 

mines, Reg. Part XII 


Allowance (cont’d) ; 
¢ motor vehicle, employee’s, 6(1)(b)(vii.1) 
ee where deemed not reasonable, 6(1)(b)(x), (x1) 
municipal officer’s, 81(3) 
not income, 6(1)(b)(i)—(ix) 
oil or gas wells, Reg. Part XII 
parking, for disabled employee, not income, 6(16) 
received, as income, 6(1)(b) 
representation, not income, 6(1)(b)(iii), (iv) 
resource [repealed], 20(1)(v.1) 
resource and processing, Reg. Part XII 
retiring, see Retiring allowance 
support payments, defined with respect to, 56(12) 
transportation 
disabled employee, 6(16) 
remote work site, 6(6)(b) 
travelling, not income, 6(1)(b)(i), (ii), (v)—(vii) 
volunteer firefighters and emergency workers 
*e not income, 81(4) 
Alter ego trust 
¢ deduction from income, 104(6)(b)(ii.1), (iii) 
¢ defined, 104(4)(a)(iv)(A), 248(1) 
* distribution of property to person other than taxpayer, 
107(4)(a)(ii) 
¢ preferred beneficiary election by, 104(15)(a) 
* transfer by, to another trust, 104(5.8) 
¢ transfer to, rollover, 73(1.01)(c)(ii) 
Alterations to driveway 
¢ medical expense credit, 118.2(2)(1.6) 
Altered auditory feedback device 
* medical expense credit, Reg. 5700(z.1) 
Alternative basis for assessment 
¢ Minister allowed to raise, 152(9) 
Alternative Minimum Tax, see Minimum tax 
Amalgamation, 87, see also Merger 
accrual rules, 87(2)(j.4) 
affiliated corporations, 251.1(2) 
agricultural cooperative corporation, 87(2)(s) 
balance-due day, 87(2)(00.1) 


Canadian film or video tax credit, 87(2)(j.94) 
Canadian resource property, 66.7(10)(j), 66.7(10.1) 
capital dividend account, 87(2)(z.1) 

capital dividends, 87(2)(x)(ii) 

capital property, 53(6), 87(2)(e) 

carryback of losses, 87(2.11) 

charitable gifts, 87(2)(v) 

computation of income, 87(2)(c) 


¢ butterfly reorganizations, 55(3.2)(b) 
contributed surplus, 87(2)(y) 


corporations deemed related, 251(3.1), (3.2) 
credit unions in Quebec, 87(2.3) 

cross-border, 128.2 

cumulative eligible capital, 87(2)(f) 

cumulative offset account, computation, 87(2)(pp) 
debt obligation acquired, 87(2)(e.2) 

debts 

¢ between two predecessor corporations, 80.01(3) 


* owing to predecessor corporation, 87(2)(h) 
deemed proceeds of disposition, 69(13) 
defined, 87(1) 

¢ pre-1972, ITAR 34(7) 
depreciable property, 87(2)(d), (d.1) 
eligible capital amount, 87(2)(f) 


e e e e e e e e a e e e e e e e e e e e e e e e e e e e e e e e 


balance of tax for year, when due, 87(2)(00), 157(1)(b)(i) 


continuation of predecessors, 87(2)(g.1), (j.6)-(j.95), (qq) 


corporation beneficiary under life insurance policy, 89(2) 


* owing by predecessor corporation, 87(6), (7); ITAR 26(23) 
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eligible capital expenditure, 87(2)(f) 

eligible capital property, 87(2)(f) 

employee benefit plans, 87(2)(.3) 

employee stock options, 7(1.4), (1.5) 

employees profit sharing plan election, 87(2)(r) 
employment tax credit, 87(2)(qq) 

exchanged shares, 87(4.1), (4.2) 

exchange of franchise, concession or licence, 87(2)(1.4) 
farming or fishing insurer, 87(1), 89(1)“taxable Canadian 
corporation”’(b) 

farm losses, 87(2.1) 

film/video production services credit, 87(2)(j.94) 
flow-through entity, 87(2)(bb.1) 

flow-through shares, 87(4.4) 
* renunciation of CDE as CEE, calculation of taxable capital 

limit, 66(12.6013) 

following debt forgiveness, deemed capital gain, 80.03(3)(a)(ii) 
foreign, see Foreign merger 

foreign affiliate, shares of, 87(2)(u), Reg. 5905(S5.1) 
foreign affiliates, 87(8), (8.1), Reg. 5905(3) 

foreign corporation with Canadian resident corporation, 128.2 
foreign investment entity, interest in, 87(2)(j.95) 

foreign resource property, 66.7(10)Q), 66.7(10.1) 

foreign tax carryover, 87(2)(z) 

functional currency rules, 261(17)-(19) 

general rate income pool determination, 87(2)(vv), 89(5) 
insurance corporation, 87(2.2) 

* causing demutualization, 139.1(3)(g) 

inventory, 87(2)(b) 

¢ adjustment, 87(2)(.1) 

investment tax credit, 87(2)(00), (00.1), (qq) 
labour-sponsored venture capital corporation, 204.85(3) 

* permission of Minister needed, 204.85(1) 

lease, cancellation of, 87(2)(j.5) 

leasing properties, 16.1(4) 

liability for Part VI.1 tax transferred, 87(2)(ss) 

life insurance capital dividends, 87(2)(x)(ii) 

limited partnership losses, 87(2.1) 

losses 

¢ carryback, 87(2.11) 
¢ carryforward, 87(2.1) 

low rate income pool determination, 87(2)(ww), 89(9) 
mark-to-market property, 87(2)(e.4) 

mutual fund corporations, 87(2)(bb) 

net capital losses, 87(2.1) 

new corporation 

° as continuation of predecessors, 87(1.2), (2)(j.6)-(j.9), 


*¢ accrual rules, 87(2)(j.4) 

*¢ bank reserves, 87(2)(g.1) 

*¢ cancellation of lease, 87(2)(j.5) 

ee charitable gifts, 87(2)(v) 

ee deduction for Part I.3 tax, 87(2)(j.9) 

ee deduction of Part VI tax, 87(2)(j.9) 

**¢ employee benefit plans, 87(2)(j.3) 

ee inclusion of deferred amounts for livestock, 87(2)(tt) 
insurance corporations, 87(2.2) 

ee Part III, 87(2)(z.2) 

ee Part III.1, 87(2)(z.2) 

*¢ partnership interest, 87(2)(e.1) 

*¢ prepaid expenses, 87(2)(j.2) 

** registered plans, 87(2)(q) 

¢ whether Canadian corporation, 89(1)“Canadian corporation” 

55) corporation deemed related to predecessors, 251(3.1), 

non-arm’s length transactions, 251(3.1) 

non-capital losses, 87(2.1) 

non-qualifying security, gift of, 87(2)(m.1) 

non-resident-owned investment corporation, 87(2)(cc) 


Amalgamation (cont'd) 
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non-resident trust, interest in, 87(2)G.95) 
not acquisition of control, 88(4) 
obligations, see debts (above) 

options 
e expired, 87(2)(0) 
¢ received on, ITAR 26(22) 


¢ to acquire shares of predecessor corporation, 87(5), (5.1) 


paid-up capital, computation of, 87(3), (3.1) 
partnership interest acquired, 87(2)(e.1) 
patronage dividends, 87(2)(g.5) 


pension fund real estate corporations, 149(1)(0.2), closing 
words 


pre-1972 capital surplus on hand, 87(2)(0) 
predecessor corporation 
¢ continued, 87(2)qj)—d) 
e defined, 87(1) 

preferred shares, 87(4.1), (4.2) 

prepaid expenses, 87(2)(j.2) 

proceeds of disposition not due until later year, 87(2)(m) 
property lost, destroyed or taken, 87(2)(1.3) 

public corporation, 87(2)(@i), 87(2)G)-() 

qualifying environmental trust, interest in, 87(2)Q.93) 
Quebec credit unions, 87(2.3) 

refundable dividend tax on hand, 87(2)(aa) 
refundable investment tax credit, 87(2)(00.1) 
refundable Part VII tax on hand, 87(2)(nn) 

reserves, Carryover to new corporation, 87(2)(g) 
residence of predecessor corporations, deemed, 128,2 
resource and processing allowances, Reg. 1214 
resource expenses, 66.7(6) 

resource property disposition, consideration for, 87(2)(p) 
restricted farm loss, 87(2.1) 

rights, exchange of, 87(4.3) 

rules applicable, 87(2) 

scientific research expenditures, 87(2)(1)-{1.2) 
security acquired, 87(2)(e.2) 

settlement of debts between predecessors, 80.01(3) 
shares 
¢ deemed received, 87(1.1) 
¢ exchange of, 87(4.1), (4.2) 
¢ issued by parent, 87(9) 
* predecessor corporations, of, 87(4) 
e received on, ITAR 26(21), 65(5) 

short-form, 87(1.1), (2.11) 

special reserve, 87(2)(), (j) 

specified debt obligation, 87(2)(e.3) 

specified property, effect on adjusted cost base, 53(6) 
squeeze-out, new share deemed listed, 87(10) 
subsidiary wholly-owned corporation, 87(1.4) 

tax deferred cooperative shares, 87(2)(s) 

tax-deferred preferred shares previously issued, 83(7) 
taxable dividends, 87(2)(x) 

taxable preferred shares, tax on, 87(2)(rr) 

taxation year, 87(2)(a) 

transitional provisions, ITAR 34 

triangular, 87(9) 

UI premium tax credit, 87(2)(mm) 

vertical 

¢ carryback of losses, 87(2.11) 
* deemed cost of capital properties, 87(11)(b) 

¢ deemed proceeds from subsidiary’s shares, 87(11)(a) 
warranty outlays, 87(2)(n) 


Amateur athlete 


defined, 143.1(1) 


Amateur athlete trust, see also Athlete 


pal ey 4 defined, 143.1(1)(e) [to be repealed], 143.1(1.2)(e) 


[proposed 
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¢ death of beneficiary, 143.1(4) 


¢ defined, 143.1(1) [to be repealed], 143.1(1.2) [proposed], 
248(1) 

¢ distributions by 

e¢ deemed 

eee. 8 years after last international competition, 143.1(3) 

eee on death, 143.1(4) 

ee included in income, 12(1)(z), 143.1(2) 

*¢ non-resident beneficiary, to 

eee tax on trust, 210.2(1.1) 

eee withholding tax, 212(1)(u), 214(3)(k) 

* emigration of beneficiary, no deemed disposition, 
128. 1(10)“excluded right or interest”(e)(G) 

¢ excluded from various trust rules, 108(1)“trust’(a) 


* no tax payable by, 143.1(1)(g) [to be repealed], 143.1(1.2)(g) 
eae 149(15( \(v) t B i 


¢ rollover to new trust, 248(1)“disposition’’(f)(vi) 

° termination of, 143.1(3) 

¢ trustee, defined, 143.1(1)( [to be repealed], 143.1(1.2)() 
[proposed] 

Amateur athletic association, see Canadian amateur athletic 

association; Registered Canadian amateur athletic association 

Ambassador, see Diplomat 


Ambulance 

e excluded from “automobile”, ASA Yauom ote Gy 
¢ medical expense credit, 118.2(2)(f) 

¢ technician, volunteer 

ee exemption from employment income, 81(4) 
Amended Act 

e defined, ITAR 8 

Amendment 

¢ citation of, Interpretation Act s. 40(2) 

* regulations, Interpretation Act s. 31(4) 

¢ when in force 

ee proclamation, Interpretation Act s. 18 

e* Royal Assent, Interpretation Act s. 6(3) 

¢ within power of Parliament, Interpretation Act s. 42 
Amendments to elections, 220(3.2) 

American Depositary Receipt 

° qualified investment for RRSP etc., Reg. 4900(1)(w) 
American law, see United States 

Ammonite gemstone 

° treated as mineral, 248(1)“mineral”, “mineral resource”’(d)(ii) 
Amortization 

¢ depreciable property, see Capital cost allowance 

¢ expenditures, see Matchable expenditure 
Amortization date (for specified debt obligation), Reg. 9200(2) 
Amortized cost 

e defined, 248(1) 

ee re loan or lending asset, 248(1) 

e* re pre-1972 obligation, ITAR 26(12) 

¢ variation in, for certain insurers, 138(13) 

Amount 

e defined, 248(1) 

° negative, deemed nil, 257 

Amount of remuneration 

¢ defined, re payment to a fisherman, Reg. 105.1(1) 
Amounts receivable 

e deceased taxpayer, by, 70(2), (3) 

Amusement parks 

* capital cost allowance, Reg. Sch. I:Cl..37 

e defined, Reg. 1104(12) 

Ancillary tuition fees, credit, 118.5(3) 

Animal 

¢ breeding, defined, 80.3(1) 

¢ inventory valuation, 28(1.2), Reg. 1802 
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Animal (cont’d) 

* specified, defined, 28(1.2) 

* trained to assist disabled person, medical expense credit, 
118.2(2)() 

Animation production 

* allocation of points to determine whether Canadian production, 
Reg. 1106(5)¢b), (c), Reg. 1106(7) 

* defined, Reg. 1106(6) 

Anniversary day 

* investment contract, of, defined, 12(11)“anniversary day” 

Annual child care expense amount 

e defined, 63(3) 

Annual dues 

¢ professional membership, deduction, 8(1)(i)(i) 

* trade union, etc., deductible, 8(1)(i)(iv)-(vi) 

‘Annual gains limit’ defined, 110.6(1) 

Annual investment tax credit limit, defined, 127(9) 

Annual reporting of interest, see Interest (monetary): accrued 

Annuitant 

e defined 

ee for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 

°¢ for prescribed annuity contracts, Reg. 304(4) 

ee for RRIF, 146.3(1), Reg. 215(1) 

e¢ for RRSP, 146(1), Reg. 214(7) 

efor registered labour-sponsored venture capital corporations, 

defined, 204.8(1) 

Annuity, Reg. Part II, see also Annuity contract 

accrual to date of death, 70(1)(a) 

capital element deductible, 60(a), Reg. 300 

contract, see Annuity contract 

deferred, out of pension plan, 254 


defined, 248(1); Canada-U.S. Tax Treaty:Art. XVIII:4; Income 
Tax Conventions Interpretation Act s. 5 


definitions, Reg. 310 

disposition of 

¢ information return, Reg. 208 

¢ taxable, 56(1)(d.2) 

disposition of interest in 

¢ information return, Reg. 217 

enlargement of, 58(7) 

government, deductible portion of, 58(1)—-(3) 

¢ husband and wife, 58(5) 

life insurance proceeds, as, 148(6), (10) 

locked-in, held by RRIF, 146.3(1)“‘qualified investment”(b. 2) 
money borrowed to buy 

* ., limitation on deductibility, 18(11)(d) 

payments 

* capital element of, 60(a), Reg. 300 

* information returns, Reg. 208 

¢ life annuity contracts, Reg..301 


non-residents, to, 212(1)(o) 

taxable, 56(1)(d) 
pension excluded from, 58(6) 
prescribed, see Prescribed annuity contract 
qualified, defined, Reg. 1408(1) 
RRSP premium refund transferred to, 60(1) 
receipt of, income, 56(1)(d), (d.2) 
valuation of, Reg. 4200 
withholding tax, 153(1)(f), 212(1)(o) 
Annuity contract, see also Life insurance policy 
accrued interest on, taxable, 12.2 
cancellation or termination of, Reg. 303 
capital/income elements, 16(4) 
constitutes life insurance policy, 138(12)“life insurance poliay? ; 
deduction, 20(19) 
disposition of 


ee deduction, 20(20) 

* emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest’ (O@ 

* income-averaging, see Income-averaging annuity contract 

* interest on money borrowed to buy 

¢* amount deductible, 20(1)(c)(Q@v) 

prescribed, Reg. 304 

RESP investment eligibility, 146.1(1)“qualified investment’’(c) 

RRIF investment eligibility, 146.3(1)“qualified 

investment’’(b.1), (b.2) 

¢ RRSP investment eligibility, 146(1)“qualified 
investment’’(c)—(c.2) 

* registered pension plan, 147.4 

Annulment 

* charity registration, see Registered charity: registration of: 
annulment of registration 

Antecedent corporation 

¢ defined, 95(1) 

Anti-avoidance rules 

¢ abuse of the Act, 245(4) 

. wo of option rather than shares to avoid various rules, 


10S.) of property to defer deemed disposition by trust, 
arm’s length rule, 246(2) 
associated corporations, 256(2.1) 
at-risk amount of limited partner, 96(2.6), (2.7) 
attribution rules, see Attribution rules 
avoidance transaction, defined, 245(3) 
back-to-back loans, see Back-to-back loans 
blocking deficits, Reg. 5905(7:1)-(7.7) 
capital dividend, share acquired to receive, 83(2.1) 
capital gains exemption 
allocated through partnership or trust; 110.6(11) 
butterfly, on, 110.6(7)(a) 
conversion of dividends into exempt capital gains, 110.6(8) 
failure to declare exempt gain, 110. 6(6) 
gain of fe eerauon converted to gain of individual, 
110.6(7)(b) 
¢ sale of shares of corporation, 84.1(2)(a.1)(ii), 84. 1(2. 1)(b) 
capital gains stripping, 55(2), 110.6(7)(a) 
charitable donation flips, 248(35)-(41) 
charitable donation returned to donor, 110.1(14)-(17), 
118.1(25)-(28) 
charity’s disbursement quota, 149.1(4.1) 
contingent amounts in expenditures, 143.4 
corporate members of partnerships, 34.2 


corporations becoming related to transfer forgiven amount of 
debt, 80.04(8) 7 


corporations deemed associated, 256(2.1) 
cross-border purchase butterfly, 55(3.1) 

debt forgiveness reserve, 61.3(3), 160.4 

deferral of tax 
* corporate partner, 34.2 
¢ individual partner, 34.1 
¢ deductions accrued but unpaid, 78 

SEO by Minister of tax consequences, 152(1.11), 
ee binding effect, 152(1.3) 
¢ disbursement quota of charity, 149.1(4. 1) 
* disposition not at arm’s length, 69(1) 
¢ disposition of share of foreign affiliate, 93(2)—(2.3) 
* divestment obligation percentage (private foundation), 
188.1(3.2)-(3.5) 

dividend refund, 129(1.2) 

dividend stripping, see Surplus stripping 

donation of flow-through shares, 40(12) 
¢ after rollover of shares, 38.1 


¢ eligible dividends, 89(1)“excessive elie dividend 
designation’’(c) 
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Anti-avoidance rules (cont’d) 

* emigration i 

e¢ deemed disposition a trust of assets vesnsfstradi lien 
emigration, 104(4)(a.3) 

deemed disposition of assets, ,128. 14), 


* exempt beneficiary, creation of interest in trust to defer 
deemed disposition, 104(5.5)(b) 


foreign accrual tax, 91(4.1)-(4.5) 
foreign affiliate rules, 95(6), Reg. 5905(7. Te i) 
artificial generation of FAT, 91(41) 
artificial generation of UFT, Reg. 5907(1-03) 
loans from foreign affiliates, 90(4)—(10) 
surplus computations, Reg. 5907(2.02) 
foreign affiliate share-for-share exchange;:85.1(4)(a) © 
foreign investment entities, see Tax avoidance motive 
foreign partnership, 96(9)(a) 
foreign resource property, 85(1.11)(a) 
foreign tax credit, 126(4.1)-(4.3) 


FTC generators, 91(4.1)-(4.5), 126(4.11)— (4 13), Pec, 
5907(1.03)—(1.06) 


functional currency reporting, 261(18)-(21) | 
general rule, 245(2), see also General anti-avoidance rule _ 
gross revenue increases for transfer pricing rules, 247(9),., 
income-splitting tax, 120.4, see also. Split income 
income-splitting through spousal RRSPs, 146(8. 3), 
146.3(5.1)—-(S5. 3 
indirect loan to non-resident, 17(2) . 
interest-free or low-interest loans, 56(4.1) 
investment tax credit 

qualified expenditures, 127(24) 

transfer of SR&ED pool,’ 127(16) 
kiddie tax, 120.4, see also Split income 
loan from corporation, 15(2)(2.6), 90(4)-(10) 
loan not at arm’s length, 56(4. 1)-(4.3) 
loan to non-resident, 17.) = >~ 

through partnership, 17(4) 

through trust, 17(5) 
loss carryover rules, on change of corporate control, 111(5.5) 
ORB) roy bast by partnership by acquiring Canadian partner, 
misuse of the Act, 245(4) 


mutual fund trust election for December 15 year-end, where 
beneficiaries change, 132.11(8) 


newspaper or periodical, control by non-tesident, 19(8) 

non-resident trust transfer to another. Hales -94(11)-(13) 

offshore trusts, 94 

150-investor rule for non-resident trusts, 94(15)(a) 

a: nership Sa nane capital properties to avoid debt ' 
orgiveness rules, 80(18 3) 

partnership, by, 103 . 
artnership capital contribution where Bthier pattie withdtaivs 
unds, 40(3.13 


pay yment of capital dividend through trust to non- -resident, 

12(1)(€)G@) 

penalties, see Penalty 

pension adjustment, artificial reduction of, Reg. 8503(14) 
ension, past service employer coneibations in lieu of salary 
eg. $503(15) 

pregnant losses, see Pregnant loss 

private foundations, 149.2(2), 188.1(3.2)-G.5) 

purchase butterfly, 55(1), (3. 1); 3.20 

refundable Part VII tax, 193(7) 

refundable Part VIII tax, 195(7) 

att education savings plan, replacement of beneficiary, 

204.9(4) 

registered pension plan phased retirement rules, Reg. 8503(22) 


registered pension plan, replacement of money purchase 
benefits, Reg. 830: (2)(f) 


partnership with non-resident partners importing losses, 96(8), 
(9) 


* reportable transaction rules, 237.3 
residence of corporation, 250(5) 
retirement, compensation arrangement 
disposition for less than fair market value, 56(11)., 
“right to reduce” an expenditure, 143.4 4 \ 
royalty reimbursements, 80.2 
SIFT rollovers, 248(1)“SIFT trust wind-up, event’’(e) 
sale of shares by non-resident, 212.1 
sale of shares for dividend stripping, 84.1 


securities lending arrangement, 260(1)* securities lending 
arrangement” closing words 


selling property and donating proceeds to charity, 248(39) ~ 
share acquired to obtain dividend refund, 129(1.2) 
small business investment rollover, 44.1(12) 
specified member of partnership, 40(3.131), 127.52(2.1) 
stop-loss rules, see Stop-loss rules 
surplus stripping, see Surplus stripping 
TFSA, 207.01(1)“advantage’(b)” 
testamentary trust, 108(1)“testamentary tnist”(d) 
branch interest tax, 218.2 

transfer of insurance business by non-resident insurer, 
138(11°7) 
transfer of 

rules, 104(5.8 


transfer of. property by tax debtor, 160 

transfer of property with pregnant loss, 13(21.2), 40(3. 3), sit 4) 
transfer pricing,.247 ' 

treaty shopping, Canada-U. S. Tax Trea Art. XXIX-A 
trust distributing assets before death, 104(4)(a:2) , 

trust, excessive capital interest, 104(7.1), (7.2) 

trust receiving assets before emigration, 104(4)(a. 3) 

trust with accrued loss, acquisition of interest in, 107(6) 
trusts, allocation of income and capital to different 
beneficiaries, 104(7.1), (7.2) 

underlying foreign tax, Reg. 5907(1 03)" 

unreasonable consideration; 247 © 

witibolding tax on dividends, Canada-U. K. Hoes Treaty Art. 


Por between ‘trusts to gs deemed shy: 


withholding tax on interest, Canada-U.K. Tax Treaty Att. 
1:11 


withholding tax on royalties, Canada—U.K. Tak Treaty, Att. 
12:8 

Anti-dumping duties or countervailing duties 

¢ deductible, 20(1)(vv) 


* included in UCC of depreciable property, 13(21)“undepreciated 
capital cost”D.1 


e refund of 


deducted from UCC of depreciable property, 
13(21)“undepreciated capital cost’K 


taxable, 12(1)(z.6) . 
Antoine Guertin Ltée. case overruled, 20(1)(e. 2) 
Appeal 
books. and records, 230(6) 
disposal of 
Minister’s duty after, 164(4.1) 
reassessment, on consent, 169(3) 
Tax Court, by, 171 
ecological property valuation, 169(1.1) 
expense of making, deduction, 60(0). 
extension of time for making, 167. 
Federal Court of Appeal, to, see Federal Court of Appeal 
frivolous, 10% penalty, 179.1 . 
general procedure, 175 
grounds for, whether raised in ‘Notice of Objection, 169(2.1) 
in camera proceedings in Federal Court, 179 
ee procedure, 170 
1680.1) corporation by, only on grounds eye in ‘objection, 


e 
@ 
e 
e 
@ 
e 
e 
e 
e 
e 
e 
@ 
@ 
@ 
e 


nae eit of, 152(1.2) 
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Appeal (cont’d) : 
imitation on grounds for filing, 169(2), (2.1) 


¢ Minister may change grounds for assessment, 152(9) 
¢ notice of, Tax Court to Commissioner, 170(1) 

e Part IV.1 tax, 187.6 

¢ Part VI.1 tax, 191.4(2) 

¢ Part XII.2 tax, 210.2(7) 

e "Parte All Stax, ZIT 

¢ Part XII.4 tax, 211.6(5) 

* repayment on, 164(1.1) 

* restriction on collection action while underway, 225.1 
¢ stay of, during action, 239(4) 

e Tax Court decisions, from, 174(4.1) 

¢ Tax Court of Canada, to, 169, 170, 174 

* time not counted, 173(2), 174(5) 

* transitional provisions, ITAR 62(4)-(6) 

¢ where no reasonable grounds for, 179.1 

¢ where right to appeal waived, 169(2.2) 

° yatngolding tax on dividends, Canada—U.K. tax treaty Art. 


* withholding tax on interest, Canada—U.K. tax treaty Art. 11:11 

* withholding tax on royalties, Canada—U.K. tax treaty Art, 12:8 

Appliance service technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Applicable fraction (for debt forgiveness rules) 

° application of to capital losses, 80(4) 

¢ defined, 80(2)(d) 

Application deadline 

° defined, Reg. 1106(1)“application for a certificate of 
completion’ 

Application for a certificate of completion 

¢ defined, for Canadian film/video credit, Reg. 1106(1) 

Apportionment, see also Allocation; Splitting, sharing or 

apportionment 

¢ bond interest to date of sale, 20(14) 

* income accrued to date of death, 70(1)(a) 

* proceeds of disposition, between property and services, 68 

¢ taxable and exempt income, between, 149(6) 

Apprentice 

* grant to, see Apprenticeship Incentive Grant 


* job creation, investment tax credit, 127(9)“apprenticeship 
expenditure”, 127(9)“investment tax credit”(a.4) 


¢ mechanic 

ee eligible, defined, 8(6)(a) 

*¢ tools, deduction from employment income, 8(1)(r) 
GST rebate on, 6(8) 

income inclusion on sale of tools, 56(1)(k) 
rollover of tools to corporation, 85(5.1) 
rollover of tools to partnership, 97(5) 

* payments received by, Canada-U.S. Tax Treaty:Art. XX 
Apprenticeship expenditure 

¢ defined, 127(9) 

ee reduction for assistance received, 127(11.1)(c.4) 


* investment tax credit for, 127(5)(a)(i), 127(9)“investment tax 
credit’’(a.4) 


¢¢  carryforward or carryback, 127(9)“investment tax credit”(c) 

Apprenticeship Incentive Grant 

* is earned income for child care expense, 63(3)‘earned 
income’’(b) 

* repayment of, deductible, 60(p) 

* taxable, 56(1)(n.1) 

Appropriate minister 

¢ defined, 13(21) 

Appropriate percentage 

¢ defined, 248(1) 


eee 


Appropriation Act 

* interest paid under 

ee deduction for, 20(1)(c)Q@ii) 

Appropriation of amounts 

* to transfer balance between tax accounts, 221.2 

Appropriation of property 

¢ by shareholder, generally, 15(1),69(4) 

* legal representative, by, 159(3.1) 

* on winding-up of corporation, 69(5), 84(2) 

Approved pension plan 

* included in reference to “registered” plan, ITAR 17(8) 

Approved project, defined, 127(9) 

Approved project property 

* ascertainment of, 127(10)(c) 

¢ defined, 127(9) [repealed] 

* prescribed, Reg. 4604 

* prescribed activities, Reg. 4605 

Approved share 

¢ clawback on disposition, 211.8(1) 

¢ defined, 127.4(1), 211.7(1) 

Arbitration of disputes, Canada-U.S. Tax Treaty:Art. XXVI:6, 

7; Fifth Protocol (2007) Annex A 

Area Development Incentives Act 

* development grant under 

*¢ capital cost allowance for property receiving, Reg. Sch. 
If:Cl. 20, Sch. If:Cl. 21 

Armed forces, see Canadian Forces 

Arm’s length 

¢ allocation, see Arm’s length allocation 

¢ dividend dealings, 55(4), (5)(e) 

¢ meaning of, 251(1) 


¢¢ beneficiary and trust, 251(1)(b) 

¢¢ for CCA purposes, Reg. 1102(20) 

¢¢ for currency dealings with foreign affiliate, 95(2.1) 
¢¢ for debt forgiveness rules, 80(2)(j) 

ee for divisive reorganizations, 55(4), (5)(e) 


for non-arm’s length sale of shares, 84.1(2)(b), (d), 
212.1(3)(c) 


° ¢ for resource expenses renounced to partnership on flow- 
through shares, 66(17) 


*¢ for stock option rules, mutual fund trust, 7(1.11) 


ee for tax shelter investment where information outside 
Canada, 143.2(14) 


°° for windup of subsidiary, 88(1)(d.2) 

* not deemed to confer benefit, 246(2) 

* transfer, see Arm’s length transfer 

* transfer price, see Arm’s length transfer price 

Arm/’s length allocation 

¢ defined, 247(1) 

Arm’s length transfer 

¢ ‘defined, 94(1)[proposed] 

* price, see Arm’s length transfer price 

Arm’s length transfer price, see also Transfer pricing 
¢ defined, 247(1) 

* required for transactions with related non-residents, 247(2) 
Arrears interest 

* defined, for corporate interest offset, 161.1(1) 
Arrival in Canada, see Becoming resident in Canada 
Art, see also Cultural property; Listed personal property 
¢ whether CCA allowed, Reg. 1102(1)(e) 

Art flips 

* donation valued at cost of art, 248(35)-(38) 

* minimum $1,000 proceeds eliminated, 46(5) 

* penalties for valuators and promoters, 163.2 

Art shelters, see Art flips 

Artificial eye, medical expense, 118.2(2)(i) 
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Artificial kidney machine, medical expense, 1 18.2(2)(i) 

Artificial limb 

* costs, as medical expenses, 118.2(2)() 

Artificial transactions, see Anti-avoidance rules 

Artist 

¢ artistic endeavour, 10(6)-—(8) 

expenses, deduction from employment income, 8(1)(q) 

gift of cultural property created by, 118.1(7.1) 

gift of work of art created by, 118.1(7) 

organization for, see Registered national arts service 

organization 

* project grant, included in income, 56(1)(n) 

¢ USS. resident, Canada-U.S. Tax Treaty:Art. XVI 

e valuation of inventory, 10(6)-(8) 

Artistic endeavour 

¢ defined, 10(8) 

¢ yalue of inventory, 10(6), (7) 

Artistic work, copyright royalties 

* no withholding tax, 212(1)(b)(vi), 212(9)(b) 

Arts credit for children, see Children’s Arts Tax Credit 

Arts service organization, see Registered national arts service 

organization 

“As registered” (pension plan), meaning, 147.1(15) 

Asian Development Bank 

* bonds of, qualified investment for RRSP etc., 204“‘qualified 
investment”(c.1) (formerly Reg. 4900(1)(1)(i1)) 

Assessable distribution 

¢ defined, for Part XIII.2 tax, 218.3(1) 

¢ does not reduce adjusted cost base of capital interest in trust, 
53(2)(h)(. 1)(B)(11) 

* payment of to non-resident 

ee information return, Reg. 202(1)(f) 

ee° tax on, 218.3(2) 

Assessable dividend (for Part IV tax) 

¢ defined, 186(3) 

e tax on, 186(1)(a) 

Assessment, see also Determination; Reassessment 

alternative basis for, permitted, 152(9) 

amounts received under RCA trust, re, 160.3(2) 

appeal from, see Appeal 

arbitrary, 152(7) 

consequential, of other taxation year, 152(4.3) 

date of mailing, 244(14) 

date of making, 244(15) 

derivative, 160 

determination binding, 152(1.3)-(3) 

excess refund, 160.1(3) 

failure to withhold tax, 227(10)-(10.8) 

includes reassessment, 248(1) 

incorrect or incomplete, 152(3), (8) 

irregularities in, not invalidating, 152(3), (8), 166 

issue in respect of, reference to Tax Court, 173 

jeopardy, 225.2 

losses, of, see Determination 

Minister, by, 152(1) 

net worth, 152(7) 

notice of, 152(2) 

e date of, 244(14), (15) 

¢ electronic, when presumed received, 244(14.1) 

objection to, see Objection 

Part IV.1 tax, 187.6 

Part VI.1 tax, 191.4(2) 

Part XII.2 tax, 210.2(7) 

Part XII.3 tax, 211.5 

Part XII.4 tax, 211.6(5) 

Part XII.5 tax, 227(10.01), 227(10.1)(c) 

Part XII.6 tax, 211.91(3) 
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* transitional provision, ITAR 62(1) 

* valid and binding despite defects, 152(8) 

Asset . 

* computation of, for debt forgiveness reserve, 61.3(1)(b)B(i) 

¢ lending 

ee defined, 248(1) 

ee of insurer/moneylender 

eee limitation on deduction re, where reduced in value, 

18(1)(s) 

Asset-backed securities 

* qualified investment for RRSP etc., 204“qualified 
investment”(c.1) (formerly Reg. 4900(1)G.3)) 

Assignee, see also Legal representative 

* deemed to be legal representative, 248(1)“legal representative” 

* obligations of, 159 

¢ return required by, 150(3) 

¢ withholding tax, liability for, 227(5), (5.1)(g) 

Assignment 

° rights to income, 56(4) 

* tax refund, permitted, 220(6) 

Assistance/government assistance 


¢ Canadian development expense, in respect of, 
66.2(5)“Canadian development expense” 66.2(5)“cumulative 
Canadian development expense”D, M 


¢ Canadian exploration expense, in respect of, 66.1(6)“Canadian 
exploration expense” 66.1(6)“cumulative Canadian exploration 
expense” E, J 

Canadian film/video tax credit 

* constitutes assistance for all purposes, 125.4(5) 

° defined, 125.4(1) bog 

Canadian oil and gas property expense, in respect of, 
66.4(5)“Canadian oil and gas property expense” 
66.4(5)‘cumulative Canadian oil and gas property expense’”’D, I 
capital cost allowance, effect. on, 13(7.1) 

defined 

¢ for film/video production services tax credit, 125.5(1) 

e for investment tax credit, 127(9)“government assistance” 

¢ for resource exploration and development rules, 

66(15)‘‘assistance” 

e* includes GST input tax credits, 248(16)—-(18) 

ee mee QST input tax refunds, 248(16.1), (17.1), (17.3), 
eligible capital expenditure, in respect of, 14(10), (11) 
employer, provided by, for housing, 6(23) 

expired, treated as repaid, 127(10.8) 

exploration and development grant, deductible, 20(1)(kk) 
film/video production services tax credit 

* constitutes assistance for all purposes, 125.5(5) 

e defined, 125.5(1) 

flow-through mining expenditure reduced, 127(11:1)(c.2) 
GST input tax credit or rebate deemed to be, 248(16) 

GST input tax credit repaid deemed to be reduction ‘in, 
248(18) 

government, defined, 127(9) 

housing subsidy provided by employer, taxable, 6(23) 
included in income, 12(1)(x) 

increases adjusted cost base of partnership interest, 53(1)(e)(ix) 
indirect, taxable, 12(1)(x)G)(C) 

investment tax credit reduction, 127(18)-(21) 
non-government, defined, 127(9) 

pre-production mining expenditure reduced, 127(11.1)(c.3) 
prescribed benefit under government program 

* overpayment repaid, deductible, 60(n)(v) 

© taxable, 56(1)(a)(vi), Reg. 5502 

QST input tax refund or rebate deemed to: be, 248(16.1) 
QST input tax refund repaid deemed to be reduction in, 
248(18.1) 

* qualified expenditures, effect on, 127(18)-(21) 

* reduces adjusted base of partnership interest, 53(2)(c)(ix) 
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Assistance/government assistance (cont’d) 

¢ reduces adjusted cost base of property, 13(7.1), 127(11.1)(b) 
¢ reduces claim for scientific research, 37(1)(d) 

¢ reduces R&D expenditures, 127(11.1)(f) [repealed], 127(18) 


* repayment of 

** creates capital loss, 39(13) 

ee deduction for, 20(1)(hh) 

e¢ excluded from reduction in cost base, 53(2)(k), 53(2)(s) 
¢¢ includes repaid GST input tax credit, 248(18) 

** increases investment tax credit, 127(9)“investment tax 


credit’’(e.1), 127(10.7) 

*e reduces adjusted cost base of partnership interest, 
53(1)(€)(Gx)(B) 

¢ resource-related 

¢¢ allocated to member of partnership, 66.1(7), 66.2(6), (7), 
66.4(6), (7) 

** increases adjusted cost base of partnership interest, 
53(1)(e)(ix) 

* tax shelter investment excluded,, 125.4(4) 

Assistance holdback amount 

¢ defined, for RDSP, 146.4(1) 

Assistant’s salary paid by employee 

¢ CPP contributions, UI/EI premiums deductible, 8(1)(1.1) 

¢ deduction, 8(1)(i)(i) 

°° certificate of employer, 8(10) 

* Quebec Parental Insurance Plan premiums deductible, 8(1)(1.2) 

Associated charities 

¢ designation by Minister, 149.1(7) 

* disbursement by one to another, 149.1(6)(c) 

Associated corporations, see also Related persons 

anti-avoidance deeming provision, 256(2.1) 

base level deduction, 18(2.3)—(2.5) 

certain shares excluded from fair market valuations, 256(1.6) 


corporations associated with same corporation deemed 
associated with each other, 256(2) 


¢ defined, 256(1) 
* investment income from, 129(6) 


* investment tax, allocation of expenditure limit, 
127(10.2)-(10.4) 

¢ land soft costs, allocation of base level deduction, 

18(2.3)-(2.5) 

options, 256(1.4) 

parent deemed to own child’s shares, 256(1.3) 

Part VI.1 tax, allocation of dividend allowance, 191.1(3)-(5) 

person deemed related to himself, 256(1.5) 

refundable SR&ED credit, special rule, 127.1(2.2), (2.3) 

rights, 256(1.4) 

small business deduction, 125(3)-(5) 

specified class of shares, defined, 256(1.1) 

SR&ED expenditure limit for investment tax credit, special 

rule, 127(10.22), (10.23) 

Association of Universities and Colleges of Canada, exempt, 

149(1)(h.1) 

Associations 

° aan and exploration expenses, pre-1962, ITAR 29(9), (10), 


* non-profit exemption, 149(1)(1) 
Assumption of debt, 20(1)(e)(ii.2), 20(1)(e.1)(iii) 


¢ debt Meapsianes, rules do not apply, 80(1)“forgiven 
amount’’B(1) 

At-risk adjustment (for tax shelter) 

¢ defined, 143.2(2), (3) 

At-risk amount, see also Limited partner; Tax shelter 

* artificial transactions, 96(2.6), (2.7) 

as prescribed benefit for tax shelter purposes, Reg. 231(6) 

defined, 96(2.2) 

limited partner’s losses restricted to, 96(2.1) 


Rani partnership interest acquired by subsequent person, 
(2.3) 


* prescribed film production, Reg. 7500 
* prescribed revenue guarantee, Reg. 7500 
* resource expenditures, 66.8 
Athlete 
* amateur junior players, room and board exempt, 6(1)(b)(v.1) 
* association for, see Registered Canadian amateur athletic 
association 
* income of, Canada—-U.S. Tax Treaty, Canada-U.S. Tax 
Treaty:Art. XVI 

¢ Major League Baseball Players Benefit Plan, Reg. 6800 
¢ National Hockey League referees, Reg. 6801(c), 6802(d) 
* signing bonus, taxable, 6(3), 115(2)(c.1), 115(2)(e)(v) 
¢ trust for, see Amateur athlete trust 

* tuition support received by, no tuition credit, 118.5(1)(a)(v) 
¢ U.S. resident, Canada-U.S. Tax Treaty:Art. XVI 
Atlantic Groundfish Adjustment Program/Atlantic 
Groundfish Strategy, see Fishing: compensation programs 
Attendant, see also Part-time attendant 

¢ for taxpayer or dependant mentally or physically impaired 
¢¢ allowance paid by employer, not income, 6(16) 

ee deduction from income, 64(a)A(ii)J 

eee residents absent from Canada, 64.1 

*¢ medical expense credit, 118.2(2)(b), (b.1), (c) 

¢¢ reimbursement of expenses, 118.2(3)(b) 
Attorney, see Lawyer 
Attributed surplus (of financial institution) 

¢ defined, 181(2), 190(1.1), Reg. 8602 

Attributed surplus (non-resident insurer) 

* defined, 219(7), Reg. 2400(1) 

¢¢ Large Corporations Tax, Reg. 8600 

Attribution rules, see also Income-splitting 

¢ Child Tax Benefit cheque deposited for child’s benefit, 74.1(2) 
¢ deemed receipt of dividend, 82(2) 

¢ “designated person” defined, 74.5(5) 

gain/loss from property transferred or loaned, 74:2 
¢ farm property, 75.1 
* trust, to, 74.3(1)(b) 

income-splitting tax, 120.4, see also Split income 
indirect payments, 56(2) 

interest-free or low-interest loans, 56(4.1) 

kiddie tax, 120.4, see also Split income 

loan or indebtedness, 56(4.1)—(4.3) 

property transferred to child, 74.1(2), 75.1 

property transferred to spouse 

* capital gain/loss on, 74.2(1) 

¢ income from, 74.1(1) 

property transferred to trust 
* income, gain or loss transferor’s, 75(2) 
¢ trusts excluded, 75(3) 

qualifying trust annuity payment, 75.2(a) 

RRSP spousal contributions, 146(8.3) 

reverse attribution, excluded, 74.5(11) 


Saskatchewan Pension Plan contributions, exceptions for, 
74.5(12) 


spousal RRSP premiums, exception for, 74.5(12) 
TFSA, exception for, 74.5(12)(c) 

transfer or loan to child, 74.1(2) 

transfer or loan to corporation 
* income/loss from property transferred or loaned, 74.1 
¢ trust, to, 74.3(1)(a) 

transfer or loan to spouse, 74.1(1), 74.2(1) 
where not applicable, 74.5 
Auction of seized chattels, 225(2)-(4) 
Audio tapes or CDs 

* talking textbooks 

*¢ disability supports deduction, 64(a)AGi)(D) 

** medical expense credit, Reg. 5700(w) 
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Audiologist 

* certification of hearing impairment 

ee for disability credit, 118.3(1)(a.2)(ii) 
e« for education credit, 118.6(3)(b)(i1) 

¢ defined, 118.4(2) 

Audit, 231.1 

* compliance required, 231.5(2), 231.7 
contemporaneous documentation for transfer pricing, 247(4) 
copies or printouts of documents, 231.5(1) 
court order for compliance, 231.7 

fishing expedition, 231.2(3) 

Auditory feedback device 

¢ medical expense credit, Reg. 5700(z.1) 
Aunt, see also Niece/nephew 

¢ defined, 252(2)(e) 

¢ dependent, 118(6)(b) 

° great-aunt defined, 252(2)(f) 

Australia, see also Foreign government 

* currency loan, see Weak currency debt 


* currency of, use as functional currency, 261(1) “qualifying 
currency’’(d) yi 


° stock exchange recognized, Reg. 3201 (a) 
° universities, gifts to, Reg. Sch. VIII's. 17 
Austria, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(r) 
* universities, gifts to, Reg. Sch. VIII s. 4 
Author 

e deduction from employment income, 8(1)(q) 
Authorized foreign bank 

e branch-establishment rollover, 142.7(3) 

e branch interest. tax,.218.2 

e branch tax allowance, Reg. 808(8) 


capital tax rules, 181.3(3)(e), 181.3(4)(c), 190.13(d), 
190.14(1)(c) 


¢ conversion of Canadian affiliate to: branch, 142.7 

¢ debt of, qualified investment for deferred income plans, 
146(1)“qualified investment’(b)(ii), 146.1(1)“qualified 
investment”(b)(ii), 146.3(1)“qualified investment’’(b)(ii), 
204“qualified ivésemaui(b ii) 
deemed resident in Canada for withholding tax rules, 212(13:3) 
defined, 248(1) 
foreign tax credit, 126(1.1) 
interest deduction, 18(1)(v), 20.2 
payments to, non-resident tax 

° CL eneeae tax [before Aug. 8/09], Reg. 105(2)(b), 800, 


* tax payable directly [before Aug. 8/09]; Reg. 801-803.1 
reassessment beyond 4-year deadline, 152(4)(b)(iii.1) 
taxable income earned in Canada, 115(1)(a)(vii)(B) 
winding up into, Reg. 9204(2.1) ~ 

Authorized person 

* defined, re communication of taxpayer information, 241(10) 

Automobile, see also Motor vehicle; Passenger vehicle 

* available to shareholder, benefit, 15(5), (7) 

° benefit related to operation of, includable in employee's 
income, 6(1)(a)(ili) 
benefit related to use of, not includable in employee’s income, 
6(1)(a)Gil) | 
benefit to shareholder, 15(5) 
capital cost allowance 

¢ exclusion, Reg. 1102(1)(h), 1102(11)-(13) 

e limitation, see Passenger vehicle: luxury 
dealer, taxable benefit to sales employees, 6(2.1) 
defined, 248(1) 
employee’s, capital cost allowance, Reg. 1100(6) 
expenses 

¢ employee, of, 8(1)(h.1) 
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67.3 ; ) 
gasoline for, see operating costs (below) 
insurance, see operating costs (below) 
interest cost limit, see Passenger vehicle: luxury 
lease expense limit, see Passenger vehicle: luxury 
luxury, see Passenger vehicle: luxury 
maintenance, see operating costs (below). 
mechanic, see Apprentice mechanic : 
operating costs 
¢ benefit 
*¢ employee-owned car, 6(1)(1) 
ee employer-owned car, 6(1)(k); Reg. 7305.1 
ee shareholder, received by, 15(5) 
e deductible 
e* by employee, 8(1)(h.1) 
ee by employer, 9(1) 
parking for, taxable benefit, 6(1)(a), 6(1.1) 
payments by, non-resident withholding ‘tax, 212(13.3) 
provided to employee 
* amount included in income, 6(1)(e), (k); 6(2) 
¢ cost includes GST, 6(7) 
provided to partner 
* amount included in income, 12(1)(y) 
provided to shareholder 
¢ amount included in income, 15(5) 
purchase loan to employee, 15(2.4)(d) 
salesperson, standby charge for use of vehicle, 6(2.1) 
short-term rental/leasing, for 
* capital cost allowance, Reg. Sch. IL:Cl: 16 
standby charge, 6(1)(e) 
e reasonable amount, 6(2) 
* salesperson, reasonable amount, 6(2:1) 
trade-in, allocation of consideration, 13(33) 
used by employee, 6(1)(e), (k), 6(2 
used by shareholder, 15(5) 
used in employment 
* costs, 8(1)G) 
Automotive equipment 
° capital cost allowance, Reg. Sch. I:Cl. 10(a) 
e large trucks and tractors, Reg. Sch. II:Cl. 16(g) 
Automotive painter 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Automotive service technician 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Available-for-use rules 
* capital cost allowance, 13(26)-(32), Reg. 1100(2)(a)(@), (vii) 
°* transfer of property to affiliated'person, 13(21.2)(e)(iv)' | 
¢ deduction against rental income, 20(28), (29) 
e investment tax credit, 127(11.2) 
¢ meaning of, 248(19) 
¢ scientific research, 37(1.2) 
Average Consumer Price Index 
¢ defined, Reg. 8500(1) 
“Average wage” for calendar year 
¢ defined, 147.1(1) / 
* used in calculating money purchase limit, 147.1(1)“money 
purchase limit” 
Averaging of income, see also Income-averaging annuity 
contract 
¢ forward, see Forward averaging 
¢ lump-sum payments, 110.2, 120.31 
¢ RRSPs, 146(5), (8) 
** by pledging RRSP as security, 146(7), (10) 
¢ shareholder loans, 15(2), 20(1)Q) 
Aviation fuel, see Fuel tax rebate 


ee limitations on deductibility, 13(7)(g), (h), 18(1)@), 67.2, ° 
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Avoidance of tax, see Anti-avoidance rules 


Avoidance transaction 

¢ defined 

¢¢ for general anti-avoidance rules, 245(3) 
¢¢ for reportable transaction rules, 237.3(1) 
* reporting required, 237.3(2) 

Award 

¢ legal expenses of collecting salary, etc. 

ee included in employee’s income, 6(1)(j) 
* personal injury 

ee election re capital gains, 81(5) 

** income exempt, 81(1)(g.1), (g.2) 
Away-from-home expenses, see also Special work site, 
employment at; Travelling expenses 

¢ railway employees, 8(1)(e) 

* transport employees, 8(1)(g) 


B 

BAPA (Bilateral Advance Pricing Agreement), see Advance 
Pricing Agreement 
BIL, see Business investment loss 
BN, see Business number 
Baby bonus, see Child Tax Benefit 
Babysitting, see Child care expenses 
Back-door butterfly, 88(1)(c)(vi), 88(1)(c.3), 88(1)(c.8) 
Backman case overruled, 96(8) 
Back-to-back loans 
* attribution rules, 74.5(6) 
¢ loan by corporation to non-resident, 17(11.2) 
¢ thin capitalizaton rules, 18(6) 
Bad debt 
° ie? . control of corporation, limitation on deduction, 
deductible, 20(1)(p) 
deemed disposition of, 50(1)(a) 
disposition of depreciable property, 20(4), (4.1) 
disposition of eligible capital property, 20(4.2) 
insurer/moneylender 
e inclusion in income, 12.4 
personal-use property, 50(2) 
recovered 
* capital gain, 39(11) 

income, 12(1)(i), (i.1) 
restrictive covenant payment, 60(f) 
uncollectible proceeds of disposition, 20(4)—(4.2) 
where property seized by creditor, no deduction for principal, 
79.1(8) 
Baker 
* apprenticeship job creation credit, 127(9)“investment tax 

credit” 
Balance 
¢ transfer of, to different CRA account, 221.2 
Balance disorder 


° ee pulse therapy device for, medical expense credit, Reg. 


700(z.4) 
Balance-due day 
* amalgamated corporation, 87(2)(00.1) 
¢ defined, 248(1) 
* payment of tax by, 153(2), 155(1)(b), 156(1)(b), 156.1(1)“net 
tax owing’’(b), 1341) 
Balance of annuitized voluntary contributions 
¢ defined, 60.2(2) 
Bank, see also Financial institution 
* account in foreign country, disclosure to CRA, 233.3 
* cannot make Canadian securities election, 39(5)(b) 
* computation of income, 26 
* deductions, 26(2) 


defined, Interpretation Act s. 35(1) 
exempt from Part IV tax, 186.1(b) 
foreign, see Authorized foreign bank; Foreign bank 
interference with remittance of tax, 227(5.2)-(5.4) (draft) 
liabilities of, determination for debt forgiveness reserve, 
61.3(1)(b)C(ii)(B) 
mark-to-market rules, 142.2—-142.6 
“Minister’s rules” defined, 26(4) 
receipt of tax payments by, 229 [repealed] 
recoveries, 26(3)(b) 
remittance of source withholdings by large employers, 153(1), 
(1.4), Reg. 110 
reserves 
* continuation of, on amalgamation, 87(2)(g.1) 
* prescribed reserve amount, Reg. 8000(a), (a.1) 
* specified debt obligation that was inventory before February 
1994, 142.6(4)(a)(i1) 
* taxable income earned in a province, Reg. 404 
* write-offs, 26(3)(a) 
Bank for International Settlements 
* no withholding tax on interest payable to, Reg. 806.1 
Banker’s acceptances 
¢ included in capital for large corporations tax, 181.2(3)(d) 
¢ interest taxable to holder, 12(1)(c) 
ee annual accrual, 12(4), (9) 
° qeaied investments for deferred income plans, Reg. 
900(1)(.2) 
Bankruptcy 
¢ Act, see Bankruptcy and Insolvency Act 
¢ “bankrupt” defined, 248(1) 
* business income, effect on, 34.1(8)(b) 
* corporation 
¢¢ dividends paid to, effect on dividend refund, 129(1.1) 
¢ general rules, 128(1) 
debt forgiveness rules inapplicable, 80(1)“forgiven amount’B(i) 
effect on Crown’s priority for taxes withheld, 227(5) 
“estate of the bankrupt” defined, 248(1) 
individual 
Child Tax Benefit, 122.61(3.1) 
credits allowed, 118.95 
GST credit, 122.5(7) 
general rules, 128(2) 
minimum tax not applicable, 127.55 
tuition and education credit carryforward, 128(2)(f)(iv), 
128(2)(g)(ii) 
* legislation, see Bankruptcy and Insolvency Act 
* receiver 
ee return to be filed by, 150(3) 
*** minimum tax carryover not applicable, 120.2(4) 
¢¢ withholding tax, 227(5), (5.1) 
¢ shares of corporation in, 50(1) 
* trustee in, see also Legal representative 
° clearance certificate, 159(2) 


** deemed to be legal representative, 248(1)‘legal 
representative” 


*¢ obligations of, 159 

*¢ return required by, 150(3) 

*¢ withholding tax, liability for, 227(5), (5.1)(f) 
Bankruptcy and Insolvency Act 

* charge registered under, 223(11.1) 

* priority of garnishment order over, 224(1.2) 
Bare trust, 104(1), see also Agent 

Barrister and solicitor, see Lawyer 

Base level deduction 

* real property corporations, 18(2.2)-(2.5) 
Base period 


° ‘igo Oy credit to graduates working in designated regions, 
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Base taxation year (for OAS 2 taal 

¢ defined, 180.2(1) 

Base year 

¢ defined, for transitional accounting rules 

ee financial institution, 142.51(1) 

ee life insurer, 138(12) 

ee non-life insurer, 12.5(1), Reg. 2400(1) 

¢ for corporate inclusion of partnership income. shortfall 

ee defined, 34.3(1) 

Baseball players, see Athlete 

Basic activity of daily living 

¢ defined, 118.4(1)(c), (d) 

¢ markedly restricted, disability credit, 118.3(1) 

Basic education, see Adult basic education 

Basic herd — 

¢ meaning of, 29(3) 

e reduction in, 29(2) 

ee election re, 29(1) 

Basic oxygen furnace gas 

¢ defined, Reg. 1104(13) 

Bathtub 

¢ mechanical aid for getting into and out of, medical expense, 
Reg. 5700(g) 

Beament case overruled, 2506 1)KD) 

Bearer bond etc. 

* coupon encashment requiring ownership certificate, 234 

* withholding tax on payments to non-resident, 215(2) 

Becoming a financial institution, 142.6(1)(a), (b) 

Becoming non-resident, see Ceasing to be resident in Canada 

Becoming resident in Canada, 128.1(1) 

° corporation 

ee deemed dividends, 128.1(1)(c.1),(c.2) 

ee effect on non-resident shareholder’s cost, 52(8) 

e* foreign affiliate of Canadian resident, 128.1(1)(d) 

°° paid-up capital, effect on, 128.1(2), (3) 

¢ deemed acquisition of property, 128.1(1)(c) 

¢ deemed disposition, of property, 128.1(1)(b) 

¢ foreign affiliate, Reg. 5907(13)-(15) 


immigration trust, five-year non-taxability, see Immigration 


trust 
¢ negative cumulative eligible capital balance, 14(8)(b) 
* partner 
ee cost base of properties owned by partnership, 96(8) 
* taxation year-end and new taxation year, 128. 1(1)(a) 
Bed 
¢ hospital, medical expense, Reg. 5700(h) 
e reservation fee, for foster person, exempt, 81(1)(h) 
¢ rocking, medical expense, 118.2(2)(i) 
Bees 
¢ keeping, constitutes farming, 248(1)“farming” 
Behind-the-counter drugs, Reg. 5701 
Belgium, see also Foreign government 
* stock exchange recognized, Reg. 3201(b) 
* universities, gifts to, Reg. Sch. VIII s. 5 
‘Beneficially interested” in a trust 
¢ meaning of, 248(25) 
Beneficiary 
¢ amounts deemed not paid to, 104(13.1), (13.2) 
* amounts deemed payable to, 104(24), (29) 
¢ arm’s length from personal trust, deemed not to be, 251(1) 
* capital cost allowance, deduction for, 104(16) [repealed] ~~ 
¢ death of 
** separate return on, 104(23)(d) 
¢ deemed income of, 104(27), (28) 
¢ deferred profit sharing plan, under, 147(17) 
e+ when plan was employees’ profit sharing plan, 147(11) 


defined, 94(1), 104(5.5), 108(1), 248(13), 251.1(3), Reg. 
8500(1) 
disposing of property previously held by trust 
¢ reduction of loss, 107(6) 
emigration of, 128.1(10)excluded right or interest’’(j), (k) 
employees profit sharing plan, under, 144(6)-(8) 
¢ former, refund to, 144(9) 
foreign tax credit, 104(22)—-(22.4) 
immigration of, 128. Igy exeluded right or ere eee ba (k) 
income of, 108(5) 
income payable to, 104(13) 
non-resident 
e deduction from income of trust, for dividend from :non- 
resident-owned investment corporation, 104(10), (11) 
¢ distribution of property to, 107(5) 
ee instalment obligation not increased, 107(5.1) 
e* security to postpone payment of tax, 220(4.6)—-(4.63) 
e dividends received on behalf of, 82(1)(e) 


estate income paid to, withholding tax, 212(1)(c) 
limitation on deduction in computing income of trust, 
104(7) 
° trust income paid to, withholding tax, 212(1)(c) 
non-resident trust, of 
¢ rights and obligations, 94(2) [to be repealed] 
non-taxable dividends, designation re, 104(20) 
preferred 
e defined, 108(1) 
e election re accumulating income, 104(14) 
qualifying environmental trust, credit for, 127.41 
registered education savings plan, under, 146. 1(1)“beneficiary” 
rights or things. transferred to, 70(3) 


share of pension etc. benefits received by testamentary trust, 
104(27)-(28) 


* superannuation or pension benefit, share of, 104(27) 

¢ taxable capital gain, designation by trust, 104(21)-(21.7) 

° taxable dividends received by trust, designation re, 104(19) 

¢ trust, of 

ee defined, 104(5.5), 108(1)“beneficiary” 

vie seer ty property acquired with government assistance, 
°¢ inducement payments or reimbursement received by, 12(2.1) 


Benefit 
amount, see Benefit amount 
automobile available to shareholder, 15(5), (7) 
automobile operation, re, 6(1)(a)(@iii), 6(2.2) 
conferred on person 
° amount included in income, 56(2), 246(1) 
° by charity, see Undue benefit 
conferred on shareholder, 15(1), (7), (9) 
¢ loan forgiven, 15(1.2) 
death, see Death benefit 
deferred profit sharing plan, under, 147(10)-(10.2) 
¢ defined, 248(1) 
defined 
Home Buyers’ Plan, 146.01(1) 
Lifelong Learning Plan, 146.02(1) 
policy reserves in insurance business, Reg. 1408(1) 
registered disability savings plan, 205(1) 
registered retirement savings plan, 146(1)“benefit” 
employee benefit plan, 6(1)(g) 
employment, related to, 6(1)(a) 
e » automobile, 6(1)(e), (k), 6(2) 
e exclusions from income, 6(1)(a)(i)-(v) 
e GST included in benefit, 6(7) 
* group term life insurance, 6(1)(a)(i), 6(4), Reg. 2700-2704 
e housing loss, 6(19)-(22) 


housing subsidy, 6(23) 
loan to employee, 6(9) 
loss in value of home on relocation, 6(19)-(22) 
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Benefit (cont’d) 
¢e scholarship for employee’s relatives, 6(1)(a)(vi) 


e¢ stock options, 7 

* employment insurance, 6(1)(f) 

* forgiveness of debt 

** owing by employee, 6(15), (15.1) 

* owing by shareholder, 15(1.2), (1.21) 

government assistance program, prescribed 

* overpayment repaid, deductible, 60(n)(v) 

¢ taxable, 56(1)(a)(vi), Reg. 5502 

group term life insurance premium, portion taxable, 6(4) 

indirect, 56(2) 

information returns, Reg. 200 

SO4C) employee, officer or personal services corporation, 

¢ deemed interest, 80.5 

loan to personal services business 

e included in income, 12(1)(w) 

loan to shareholder, 80.4(2) 

¢ deemed shareholder benefit, 15(9) 

northern and isolated areas 

¢ credit, 110.7 

* prescribed northern zone and intermediate zone, Reg. 7303.1 

paid to non-resident, 212(1)GQ) 

prescribed 

* group term life insurance, Reg. 2700-2704 

¢ tax shelter definition, Reg. 231(6.1) 

provision, see Benefit provision 

registered disability savings plan 

° tax on, 206.2(2)(a) 

registered national arts service organization, from, 56(1)(z.1) 

registered retirement savings plan, under, 146(8)-(8.91) 

¢ defined, 146(1)“benefit” 

retirement savings, 146.3(5) 

shareholders’, taxable, 15(1), (7), (9) 

stock dividend paid, 15(1.1) 

superannuation or pension, 56(1)(a) 

¢ defined, 248(1) : 

* trust, estate, contract, etc., from, 12(1)(m), 105(1) 

* unemployment insurance 

ee repayment of, 110(1)() 

Benefit on death 

¢ defined, Reg. 310 

Benefit provision 

¢ defined, Reg. 8500(1) 

Benevolent or fraternal benefit society, see also Non-profit 

organization 

* exemption, 149(1)(k) 

ee limitation, 149(3), (4) 

Bequest, see also Death of taxpayer 

¢ debt forgiveness rules do not apply, 80(2)(a) 

* to charity, 149.1(1)“enduring property”(a) 

Betting losses, Canada-U.S. Tax Treaty:Art. XXII:3 

Beverages 

* expenses for, see Entertainment expenses (and meals) 

Bilateral convention, see Tax treaty 

Bill, post-dated, sale of, 20(1)(e), 248(1)“borrowed money” 

Biogas 

¢ defined, Reg. 1104(13) 

* production equipment, capital cost allowance, Reg. Sch. II:Cl. 
43.1(d)(xiii), 43.2(b) 

Bio-oil 

¢ defined, Reg. 1104(13) 

° on capital cost allowance, Reg: Sch. II:Cl. 43. 1(d)(xi), 


° ae in eligible waste fuel, Reg. 1104(13)“eligible waste 
ue ” 


Bison, 80.3(1)“breeding animals” 

Bitumen development phase 

¢ defined, Reg. 1104(2) 

Bitumen mine development project 

¢ defined, 66.1(6) 

Bitumen upgrading development project | 

¢ defined, 66.1(6) 

Bituminous sands 

* constitutes tar sands, 248(1)“tar sands” 

¢ defined, 248(1) 

¢ deposit, exploration for 

°° excluded from CEE, 66. 1(6)Canadian exploration 
expense”’(g), (g.2) 

ee excluded from CRP, 66.15“Canadian resource 
property”’(b)(ii), (e), (f) 

¢ determination of viscosity and density, Reg. 1107 

¢ well for, is not oil or gas well, 248(1)“oil or gas well” 

Bituminous sands, included in definition of “mineral”, 248(1) 


Bituminous sands equipment 

¢ defined, Reg. 1206(1) 

¢ proceeds of disposition, 59(3.3)(c) 

Black liquor, see Spent pulping liquor 

Blast furnace gas 

¢ defined, Reg. 1104(13) 

Blended payment, interest and principal, 16(1).. 

* paid to non-resident, 214(2) 

Blind person, see also Mental or physical impairment 

¢ Braille note-taker ont 

ee disability supports deduction, 64(a)A(ii)O 

e¢ medical expense credit, Reg. S700(y) 

* computer-operating aids 

ee disability supports deduction, 64(a)AGI)(C) 

e*¢ medical expense, Reg. 5700(0) 

¢ deaf-blind intervening services, 118.2(2) [2005 Budget 
proposal] 

ee disability supports deduction, 64(a)A(i)(M) 

ee medical expense credit, 118.2(2)(1.44) 

¢ devices to assist, business expense, 20(1)(rr) 

¢ guide dog, expenses, 118.2(2)(1) 

¢ parking paid by employer, not taxable benefit, 6(16) 

* print-reading aids 

¢¢ disability supports deduction, 64(a)A(ii)(D), (Q) 

¢ medical expense credit, Reg. 5700(1), (1.1) 

reading services, 118.2(2) [2005 Budget proposal] 

transportation paid by employer, not taxable benefit, 6(16) 

Bliss symbol board 

¢ disability supports deduction, 64(a)A(ii)(N) 

* medical expense credit, Reg. 5700(x) 

Block of shares 

¢ defined, Reg. 4803(1) 

Block of units 

e defined, Reg. 4803(1) 

Blocked currency 

¢ FAPI reserve, 91(2) 

* income in, postponement of tax, 161(6) 

Blocking deficits (FAPI) 

* anti-avoidance rules, Reg. 5905(7.1)-(7.7) 

Blood relationship 

¢ defined, 251(6) 

Blood sugar 

* measuring device for diabetics, medical expense, Reg. 5700(s) 

Board and lodging 

¢ railway employees, 8(1)(e) 

* special work site, 6(6) 

* transport employees, 8(1)(g) 

* value of, includable in income, 6(1)(a) 
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Board of education 

¢ allowance from, exempt, 81(3) 

Board of trade 

¢ exemption, 149(1)(e), 149(2) 

¢ information return, whether required, 149(12) _ 

Boilermaker 

° chem pr! job creation credit, 127(9)“investment tax 
credit” 

Bond, see also Debt obligation; Inyestment contract; Obligation; 

Specified debt obligation 

¢ accrued interest 

ee information return, Reg. 211 

°° treatment of, 20714) _ 

¢ bearer, see Bearer bond etc. 

¢ Canadian Government, PAPC DMG) 

* certain 

ee interest on, excluded from income, 81(1)(m) 

«| conversion of, 51.1; ITAR 26(25) 

¢ convertible, exchanged for share, 51 

* cost base, additions to, 53(1)(g) 

* coupon identification, 240(2) 

° credit-related gains and losses, 142.4(7)B 

e discount 

e¢ deduction for, 20(1)(f) 

ee limitation on deductibility of payments on, 18(1)(f) 

°° when deemed to be interest, 16(3) 

¢ expropriation assets for sale of foreign property, 80.1 


foreign corporation, eligible for RRSP investment, Reg. 
4900(1)(p) 


foreign government, qualified investment for RRSP etc., 
204“qualified investment’’(c. 1) (formerly, Reg. A900(1)(6)) 


identical properties ~ 
¢ disposition. of, 47(2) 
* meaning, 248(12) 
income 
e defined; 248(1) 
¢ foreign affiliate, issued by, 95(5) 
e interest on, deemed dividend, 15(3).° 
*¢ non-resident corporation, 15(4) 
issued at discount, yield treated as interest, 16(3) 
predecessor, corporation, of, 87(6), (7) 
provincial, taxable at reduced rate, 212(6)-(8) 
purchase of on open market, by issuer, 39(3) 
sale of, 20(21) 
small business, see. Small business bond 


small business development, see Small business development 
one 


° ICRI cost of coupon excluded from i income when. sold, 


e e @ e@ @ e e e [ e e e e e 


° ea gti interest on, 20(14) 

Bone marrow transplant 

* expenses of, tax credit for, 118.2(2)(1.1) 

Bonus, see also Signing bonus ee 

e cash, Canada Savings Bond, 12.1 

ee information return, Reg. 220 

¢ employment 

ee unpaid, 78(4) 

ee withholding of tax at source, aD. Reg. 103 
Bonus interest payment 

¢ credit union, by 

ee deduction, 137(2) 

ee defined, 137(6) 

Bonus payments 

¢ oil or gas, ITAR 29(21), (22) 

Book 

* capital cost allowancé for, Reg. Sch. II:Cl. 12(a) 

¢ talking textbook, medical expense, see Talking textbook 
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Bookkeeping services 

¢ penalty for misrepresentation, 163. 2(9) 

Books and records, see also Documents 

destruction of, penalty, 239(1) 

inspections, 231.1 

outside Canada, 143.2(13), (14), 231.6 

political contributions, 230.1 

required to be kept, 230(1) 

electronic records, 230(4.1), (4.2) ~ 

failure to keep, 230(3) — 
offence and penalty, 238(1) 

lawyers, 230(2.1) 

registered Canadian amateur athletic’ association, 230(2) 

registered charity, 230(2) 

retention of, 230(4)—(8), Reg. 5800 

transfer pricing, 247 

transfer pricing, for, contemporaneous, 247(4) 

Boot, see Non-share consideration (boot) 

Border residents, see Commuter to United States 

Bounced cheque, see Cheque: dishonoured 

Borrowed money, 20(2), (3) 

* costs, capitalized, 21 

¢ defined, 248(1) /5. ) 

¢ depreciable property, for, 21(3) 

ee election to capitalize, 21(1) 

exploration/development, for, 21(4) 

extended meaning of, 20(2), (3) 

interest paid on, 20(1)(c) 

loss of source of: income, .20.1(1) 

purposes used for, deemed, ~ 20(3), 20.1 

refinanced, 20.1(6) 

used for loan to corporation, 20(3.1) 

used to acquire partnership interest, 20.1(5) 

used to invest in RRSP, RESP or TFSA, no deduction for 

interest, 18(11) 

Borrowing 

¢ allocations in proportion to 

ee deduction, 137(2) 

e° defined, 137(6) 

* expense of, 20(1)(e) 

Bosnia 

¢ Canadian Forces personnel and police serving. in, no. tax.on 
income, 110(1)(f), Reg. 7400(a) 

Bottle deposits 

e taxable as income, 12(1)(a)(ii) 

ee deduction when repaid, 20(1)(m.2) 

Bourse de Montréal Inc. 

* prescribed securities exchange investment, Reg. 9002.2(d) 

Bovine animals 

° breeding, 80.3(1)“breeding animals’’(b) 

¢ inventory, valuation of, 28(1.2) 

Brace (limb or spinal), as medical expense, 118:2(2)(i) 

Brady bond 

¢ excluded from mark-to-market rules, 142.2(1)“mark-to-market 
property”(e), Reg. 6209(b)(i); 9002(1)(d) 

° owned by bank as specified debt obligation, 142.6(4)(a)(ii) 

* reserve in respect of, Reg. 8006“specified loan” 

Braille note-taker 

* disability supports deduction, 64(a)A(@i)(O) 

* medical expense credit, Reg. 5700(y) 

Braille printer 

¢ disability supports deduction, 64(a)AGi)(C) 

¢ medical expense credit, Reg: 5700(0) 

Branch advance 

e defined, 20.2(1) 
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Branch financial statements 

¢ Canadian income of foreign bank calculated using, 
115(1)(a)(ii) 

¢ defined, 20.2(1) 

Branch interest tax, 218.2 

Branch tax, 219 

¢ exemption for first $500,000 of profits, Canada-U.S. Tax 
Treaty:Art. X:6(d) 

e investment allowance, Reg. 219(1)G), 808 

¢ non-resident investment or pension fund, exclusion, 115.2 

* tax treaty dividend rate limitation to apply, 219.2 

Brant case overruled, 224(1.4), 227(4.3) 

Breakdown of marriage, see Divorce and separation 


Breakwater 

* capital cost allowance for, Reg. Sch. II:Cl. 3, Sch. If:Cl. 6 
Breast prosthesis 

e medical expense, Reg. 5700() 

Breeding animals/herd 

e defined, 80.3(1) 

Bribes 

¢ no deduction for, 67.5 


Bricklayer 


Bridge 

* capital cost, 13(7.5)(b), Reg. 1102(14.3) 

* capital cost allowance for, Reg. Sch. II:Cl. 1(a) 

Bridging benefits 

* employment insurance income replacement benefits, 
S6(1)(r)(iv) 

* pension income credit, 118(8.1) 

¢ pensions, defined, Reg. 8500(1) 

Britain, see United Kingdom 

British Columbia, see also Province 

¢ Forestry Revitalization Trust, see Forestry Revitalization Trust 

¢ labour-sponsored venture capital corporation of 

ee prescribed, Reg. 6700(a)(vi), (x), Reg. 6700.1 

logging tax, credit for, 127(1), (2), Reg. 700 

Mackenzie, northern resident deduction, Reg. 7303.1(2)(a) 

northern, see Northern Canada 

tax rates, see introductory pages 

Vancouver, international banking centre, 33.1(3) 

British Commonwealth j 

¢ defined, Interpretation Act 35(1) 

Broadcaster 

* prescribed person for Canadian film/video tax credit, Reg. 
1106(7) 

Broadcasting 

¢ defined, Interpretation Act 35(1) 

° povales paid to U.S. resident, Canada-U.S. Tax Treaty: Art. 
XII:3(d) 

Broadcasting undertaking 

¢ foreign, defined, 19.1(4) 

* limitation re advertising expenses, 19.1(1) 

Broker, see also Registered securities dealer; Securities: dealer, 

trader or agent 

¢ dividend received by 

¢¢ withholding tax, 153(4), (5) 

* insurance, reserve for, 32(1) 

Brother 

* deemed not related on butterfly transaction, 55(5)(e) 

¢ dependent, 118(6)(b) 

¢ includes brother-in-law or in common-law, 252(2)(b) 

¢ sharing of RESP assets, 204.9(5)(c)(ii) 

Buccini case overruled, 7(1.7) 


Budget surplus 

* personal income tax cuts, 118(3.1)—(3.3) 

Building 

* additions/alterations 

*¢ capital cost allowance, Reg. Sch. II:Cl. 3, Sch. I:Cl. 6(i), 
Sch. II:Cl. 6(k) 

ee class of property acquired, Reg. 1102(19) 

*¢  disability-related 

eee deductible, 20(1)(qq) 

*** medical expense credit, 118.2(2)(1.2) 

* capital cost allowance for, Reg. Sch. II:Cl. 1(q), Sch. ICI. 3, 

Schaii:Cl. 5;:SchwlliGl. 6(a), Sch IL:Cl. 8 

¢¢ manufacturing or processing, used in, Reg. 1100(1)(a.1) 

*¢ non-residential, additional allowance, see Eligible non- 
residential building 

* construction, capitalization of soft costs, 18(3.1)—(3.7) 

* deduction before available for use, 20(28), (29) 

¢ designated area, in, capital cost allowance, Reg. Sch. II:Cl. 20 

. ee capital cost allowance, Reg. Sch. II:Cl. 10(g), Sch. I:Cl. 


¢ multiple-unit residential, Reg. 1101(5b), Reg. Sch. II:Cl. 31, 
Sch. II:Cl. 32 
** separate classes for capital cost allowance, Reg. 1101(5b) 
¢ non-residential, see Eligible non-residential building 
° pe of disposition allocated between land and, 13(21.1), 
0(5)(d) 
* rent paid before acquisition, deemed CCA, 13(5.2) 
¢ rental properties, limitation on CCA, Reg. 1100(11)—-(14.2) 
* scientific research expenditures, limitations, 37(8)(d)(i), (ii), 
Reg. 2900(11) 
* scientific research expenditures on, 37(8)(d) 
* separate class 
ee multiple-unit residential building (acquired by 1987), Reg. 
1101(Sb) 
*¢ rental property costing over $50,000, Reg. 1101(1ac)-(lae) 
¢¢ where non-residential use, Reg. 1101(5b.1), see Eligible 
non-residential building 
° Sporate class, where cost over $50,000, Reg. 1101(1ac), (lad), 


* special-purpose, defined, Reg. 2903 

¢ when available for use, 13(28) 

Bump 

* of asset costs, on windup of corporation, 88(1)(d) 

** amendment to bump designation, 88(1.8), (1.9) 

Burden of proof 

* on Minister 

ee failure to report capital gain resulting in denial of 
exemption, 110.6( 

ee penalty, 163(3), 15.1(5) 

* on taxpayer challenging assessment, 152(7) 

Burial services, see Eligible funeral arrangement; Funeral 

services 

Bursary, see Scholarship 

Bus and truck operators 

¢ allocation of income among provinces 

** corporation, Reg. 409 

ee individual, Reg. 2604 

Bus driver 

* expenses, 8(1)(g) 

Business, see also Adventure in the nature of trade; Business or 

property income 

* adjustment time, defined, 14(5) 

* carrying on in Canada 

e* extended meaning of, 253 

°° losses, see Non-capital loss; Loss(es) from business or 
property, 

e* non-residents, 2(3) 

* cessation, see Ceasing to carry on business 

¢ defined, 248(1) 
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Business (cont’d) 
disposition of by proprietor, 25 
expansion, 44(1), (5) 
expenses, see Expenses 
farming or fishing, 28 
income from, see also Business or property income 
¢ defined, 9(1) 
e earned in a province, Reg. 2603 
ee limitations, Reg. 2606 
¢ home office expenses, conditions for deductibility, 18(12) 
¢ more than one business, Reg. 2605 
limit, see Business limit 
losses, see Non-capital loss; Loss(es): from business or 
property 
* more than one 
ee income earned in a province, Reg. 2605 
° profits, 9(1), Canada-U.S. Tax Treaty:Art. VII 
* proprietor’s income from, 11(1) 
* separate, see Separate business 


small, see Small business corporation 
termination of, see Ceasing to carry on business 
transfer of, to corporation or spouse, 24(2) 

Business corporation, foreign, see Foreign business corporation 

Business-income tax (foreign) 

¢ deduction for, 126(2), (2.1) 

¢ defined, 126(7) 

ee for trusts, 104(22.4) 

Business investment loss 

* allowable, see also Allowable business investment loss 

°°  carryforward, 111(1)(a), 111(8)“non-capital loss” 

¢¢ deduction for, 3(d) 

* bad debt, 50(1)(a) 

¢ change of control of corporation, rules, 111(8)“net capital 
loss”C(b) 

¢ deduction from, 39(9), (10) 

* meaning, 39(1)(c) 

¢ shares of bankrupt corporation, 50(1)(b), 50(1.1) 

Business limit 

° defined, 125(2)-(5.1), 248(1) 

¢ effect on enhanced investment tax credit, 127(10.2), 
127.1(2)“qualifying corporation” 

¢ large corporation, 125(5.1) 

e limits small business deduction, 125(1)(c) 

Business Number, see also Social Insurance: Number 

¢ defined, 248(1) 

¢ disclosure to public, 241(9.3), (9.4) 

¢ holder of, disclosure of information to other governments, 
241(4)(1) 

* other governments required to use to permit disclosure of 
information, 241(9.2) 

* penalty for failure to provide, 162(6) 

° povnien of, to provinces and other government departments, 

41(4)() 

¢ regulations requiring provision of, 221(1)(d.1) 

* requirement to provide, 237(1.1), (2) 

ee tax shelter information return, 237.1(7) 

Business or property income, 12 

° accrued interest on debt obligation, 12(3), (4), (9) 

° Dore received for services to be rendered etc,, 12(1)(a), 

automobile provided to partner, 12(1)(y) 

bad debts recovered, 12(1)(), (i.1) 

benefits from estates, trusts, etc., 12(1)(m) 

deductions from 

¢ not allowed, 18 

* permitted, 20(1) 

dividends, 12(1)(), (k) 

eligible capital amount to be included, 14(1) 
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* employee benefit plan 
** amounts received from, 12(1)(n.1) 
* employee trust, amounts received, 12(1)(n) 
* employees profit sharing plan, amounts received from, 12(1)(n) 
* employment tax deduction, 12(1)(q) 
* energy conversion grant, 12(1)(u) . 
¢ forfeited amounts under salary deferral arrangements, 
12(1)(m.2) 

home insulation grant, 12(1)(u) 

inducement payments, 12(1)(x) 
* prescribed amount, Reg. 7300 
¢ received by beneficiary of trust, or partner, 12(2.1) 
insurance proceeds expended, 12(1)(f) 

interest, 12(1)(c) 

inventory adjustment, 12(1)(r) 

investment tax credit, 12(1)(t) 

life insurance policies, accumulating fund, 12.2 
partnership, 12(1)(1) 

payments based on production or use, 12(1)(g) 
personal services business 
¢ loan from employer, 12(1)(w) 

reimbursement, 12(1)(x) 
* prescribed amount, Reg. 7300 
* received by beneficiary of trust, or partner, 12(2.1) 
reinsurance commission, 12(1)(s) 

reserves 
* certain goods and services, for, 12(1)(e) 
¢ doubtful debts, for, 12(1)(d) 
* guarantees etc., for, 12(1)(d.1) 
¢ quadrennial survey, for, 12(1)(h) 

retirement compensation arrangement, amounts received under, 
12(1)(n.3) 
¢ scientific research deduction, 12(1)(v) 
° services rendered, amounts receivable for, 12(1)(b), 12(2) 
* western grain stabilization payments, 12(1)(p) 
Business property, see Former business property 
Butterfly transaction, 55(3)(b) 
¢ back-door rule, 88(1)(c)(vi), 88(1)(c.3), 88(1)(c.8) 
* capital gains exemption disallowed, 110.6(7)(a) 
¢ definitions, 55(1) 
¢ excluded from capital gains strip rules, 55(3)(b) 
e* exception for purchase butterfly, 55(1), (3.1), (3.2) 
** no acquisition of control on spin-off distribution, 


256(7)(a)(i)(E) 
Cc 
CAIS, see Canadian Agricultural Income Stabilization 
program 


CCA, see Capital cost allowance 
CCDE, see Cumulative Canadian development expense 


CCOGPE, see Cumulative Canadian oil and gas property 
expense 


CCPC, see Canadian-controlled private corporation 


CCPC rate reduction percentage 
e defined, 123.4(1) 


CCRA (Canada Customs & Revenue Agency), see Canada 
Revenue Agency 


CCTB, see Child Tax Benefit 

CD, see Audio tapes or CDs 

CDA, see Capital dividend account 
CDE, see Canadian development expense 


CDS Innovations Inc. 
* website postings required by publicly traded partnerships, Reg. 


* website postings required by publicly traded trusts, Reg. 204.1 
CDSB, see Canada Disability Savings Bond 
CDSG, see Canada Disability Savings Grant 
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CEC, see Cumulative eligible capital 

CEDC, see Community Economic Development Corporation 

(Nova Scotia) 

CEDOE, see Canadian exploration and development overhead 

expense 

CEE, see Canadian exploration expense 

CESG, see Canada Education Savings Grant 

CFA, see Cash flow adjustment; Controlled foreign affiliate 

CIF, see Canadian investment fund 

CIDA, see Canadian International Development Agency 

CNIL, see Cumulative net investment loss 

COGPE, see Canadian oil and gas property expense 

COIN, see Canadian option interest note 

CPI (Consumer Price Index) adjustment, see Indexing (for 

inflation) 

CPP, see Canada Pension Plan/Quebec Pension Plan 

CRA, see Canada Revenue Agency 

CRCE, see Canadian renewable and conservation expense 

CRTC, see Canadian Radio-television and Telecommunications 

Commission 

CSIS, see Canadian Security Intelligence Service 

CSOH, see Pre-1972 capital surplus on hand 

CTSP, see Computer tax shelter property 

Cabinetmaker 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Cable 

* fibre optic, capital cost allowance, Reg: Sch. II:Cl. 42 


¢ included in definition of “telecommunication”, /nterpretation 
Act 35(1) 


* systems interface equipment, Reg. Sch. II:Cl. 10(v) 
Caisse populaire, see Credit union 

Calcium chloride 

* extraction of, 248(1)“mineral resource’’(d)(ii) 

¢ included in definition of “mineral’’, 248(1) 
Calculating currency 

e defined, for FAPI rules, 95(1) 

Calculation period 

¢ defined, 20.2(1) 

Calendar year 

¢ defined, Interpretation Act 37(1)(a) 

* taxation year described by reference to, 249(1.1) 
Camp, expenses of 

¢ deductible as child care expenses, 63(3)“child care expense” 
¢ not deductible, 18(1)()q) 

Canada 


¢ defined, 255, Income Tax Conventions Interpretation Act 5, 
Interpretation Act 35(1), Canada-U.S.. Tax Treaty:Art. II:1(a) 


*¢ application to continental shelf, Interpretation Act s. 8(2.2) 


** application to exclusive economic zone, 37(1.3), 
Interpretation Act s. 8(2.1) 


* government of, see Government 


* incorporated in, defined, 248(1)“corporation 
incorporated in Canada” 


* resident of, see Resident of Canada 

Canada Child Tax Benefit, see Child Tax Benefit 

Canada Customs and Revenue Agency, see Canada Revenue 
Agency 

Canada Deposit Insurance Corporation, see also Deposit 
insurance corporation 

* bonds, etc. issued by 

ee interest deemed not from Government of Canada, 212(15) 
° subject to tax, 27(2), Reg. 7100 
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Canada Disability Savings Act, see also Registered disability 

savings plan 

* amounts paid under, 146.4(4)(n) 

Canada Disability Savings Bond, 7 

Canada Disability Savings Grant, 6 

disclosure of information for administration of, 241(4)(d)(vil.5) 

repayment of RDSP amount under, deductible, 60(z) 

* text of, 146.4 

Canada Disability Savings Bond, see Canada Disability Savings 

Act 

Canada Disability Savings Grant, see Canada Disability 

Savings Act 

Canada Education Savings Act 

¢ disclosure of information for purposes of administration of, 
241(4)(d)(vii.1) 

* grant under, see Canada Education Savings Grant 

* revocation of RESP for failure to comply with, 146.1(12.1) 

¢ text of, 146.1 

Canada Education Savings Grant 

* not a contribution to RESP, 146.1(1)“contribution” 

* repayment of, deduction, 60(x) 

Canada Elections Act 

* candidates and parties under 

¢¢ political contribution credit, 127(3) 

¢¢ records re monetary contributions, 230.1 

Canada Employment and Immigration Commission 

* costs of appealing decision of, deductible, 60(0) 

Canada Employment Credit, 118(10) 

Canada Employment Insurance Commission 

¢ employment insurance benefits, see Employment insurance 

¢ financial assistance from, taxable, 56(1)(r) 

Canada Gazette 

¢ regulations to be published in, 221(2) 

Canada Grain Act, 76(5) 

¢ cash purchase ticket under, 76(4) 

Canada Mortgage and Housing Corporation 

¢ subject to tax, 27(2), Reg. 7100 

Canada—Newfoundland Atlantic Accord Act 

* communication of information for purposes of, 241(4)(d)(vi) 

Canada-Nova Scotia Offshore Petroleum Resources Accord 

* communication of information for purposes of, 241(4)(d)(vi) 

Canada Oil Substitution Program, see Energy: conversion grant 


Canada Pension Plan Investment Board 

* prescribed to own shares of pension investment corporations, 
Reg. 4802(1)(c.1) 

Canada Pension Plan/Quebec Pension Plan 

* amount payable by taxpayer under, collection of, 223(1)(c) 

* assignment of pension under, 56(2) 

e¢ excluded from attribution rules, 74.1(1) 

¢ benefits taxable 

*¢ election to pay tax attributable to earlier years, 56(8), 120.3 

ee non-resident, 212(1)(h)(ii) [repealedj, 217 

ee resident of Canada, 56(1)(a)(i)(B) 

* constitutes earned income for RRSP, 146(1)“earned 
income’’(b.1) 

* contributions 

*¢ by employee, as employer, deduction for, 8(1)(1.1) 

¢¢ collection of debt by US Internal Revenue Service, Canada- 

U.S. Tax Treaty:Art. XXVI-A:9 


¢ credit for, 118.7 
* self-employed earnings 
ee credit for half, 118.7 
ee deduction for half, 60(e) 
costs of appealing decision under 
deductible, 60(0) 
recovery of, income, 56(1)(1)(iii) 
¢ death benefit, taxable, 56(1)(a)(i)(F), 56(1)(a.1) 
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Canada Pension Plan/Quebec Pension Plan (cont’d) 
¢ disability pension 


*¢ election to pay. tax attributable to earlier years, 56(8), 120.3 


¢e included in earned income 

eee for RRSP purposes, 146(1)“earned income’(b:1) » 

eee for child care expenses, 63(3)“earned income’”(d) 

* disclosure of confidential information for purposes of, 

241(3)(b), 241(4)(a), 241(4)(e)Gii) 

* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’(g)(i) 
employer’s source deductions, failure to remit, 227(9.1). 
excluded from pension credit, 118(8)(b) 
non-resident withholding tax, 212(1)(h) 

* USS. residents, Canada-U.S. Tax Treaty: Art. XVIIL5 
repayment of overpayment under, deduction for, 60(n) 
retirement pension under 

** assignment of, not subject to attribution, 74. 1(1) 

* transfer of rights to pension under, 56(4) 

Canada Revenue Agency 

account numbers, see Business number 

audit, see. Audit 

collection action, see Collection of tax 

created, Canada Revenue Agency Act 4(1) 

delegation of powers to officials of, 220(2.01) 

employees of, 220(2), (2.01) : 

fairness package, see “Fairness package’ (1991) 

official of, interference with, 231 5(2) 

operations of, 220(1) 

procedures not followed, assessment still valid, 166 

refund payable by, see Refund 

staff, discipline of, communication of information for, 

241(4)(h), 241(4. 1) 

¢ tax withheld, held in trust for, 227(4)-(4.2) 

* transfers: between tax accounts, 221.2 

Canada Savings Bond 

e¢ cash bonus on, 12.1 

*¢ information return, Reg. 220 

Canada security (of life insurer) 

* change in use, 138(11.3)(c), (d) [repealed] 

¢ defined, 138(12) [repealed] 

¢ loss on disposition of, deductible, 138(3)(b) [repealed] 

* premium on acquisition of, deductible, 138(3)(d) [repealed] 

Canada Shipping Act, see also Vessel 

* quadrennial survey under, reserve for, 20(1)(0), Reg. 3600 

e vessel, defined under, 13(21) 

Canada Student Financial Assistance Act. 

* interest paid under, credit for, 118.62 |, 

¢ loan forgiven to doctor or nurse practising in_remote region, 

no tax, Reg. 7300(c) 

Canada Student Loans Act 

° interest paid under, credit for, 118.62 

* loan forgiven to doctor or nurse practising in remote region, 

no tax, Reg. 7300(c) 

Canada-U.K. Tax Convention, see Table of Contents 

Canada-U.S. auto pact 

* payments received, income, 56(1)(a)(v) 

Canada-U.S. Tax Convention 

¢ prescribed provision for elections, Reg. 7400(1) 

e text, see Table of Contents 
Canadian 

¢ defined, for Canadian film credit certificate, Reg. 

1106(1)“Canadian”’ 

Canadian affiliate 

* of foreign bank, defined, 142.7(1) 

Canadian Agricultural Income Stabilization program 

¢ replaces NISA, 248(1)“net income stabilization account” 
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Canadian Airlines International Limited 

* rescue package, see Fuel tax rebate 

Canadian amateur athletic association, see also Registered 
Canadian amateur athletic association 

¢ business ‘activities of, 149.1(6.01) 

¢ defined, 149.1(1) 

political activities of, 149.1(6.201) 

refusal to register 

* appeal from, 172(3)(a), 180 


registered , see Registered Canadian amateur athletic 
association 


* registration 

ee« refusal by Minister 

eee deemed, 172(4)(a) 

e resources of, devoted to amateur athletics, 149.1(6.1) 
Canadian art, see also Cultural property 

* whether CCA allowed, Reg. 1102(1)(e) 
Canadian assets (of financial institution) 

e defined, 181(2), 190(1.1), Reg. 8600, 8603 
Canadian banking business 

¢ defined, 248(1) 

Canadian Broadcasting Corporation 

° subject to tax, 27(2), Reg. 7100 
Canadian benefits 

¢ defined, 217(1) 

Canadian business property 

e defined, Reg. 2400(1) 

Canadian citizen 


¢ CRA cannot collect U.S. tax from, Canada-U.S. Tax 
Treaty: Art. XXVI-A:8(a) 


* meaning of, 19(5.1) 

° ownership of Canadian newspaper for advertising expenses, 
19(5)““Canadian newspaper’’(a) 

Canadian Commercial Corporation 

* contract payment from, investment tax credit, Reg. 4606 

Canadian-controlled private corporation 

* corporation becoming 

ee deemed year-end, 249(3.1) 

°° general rate income pool addition, 89(4) 

* corporation ceasing to be 

° deemed year-end, 249(3.1) 

° low. rate.income pool addition, 89(8) 

¢ defined, 125(7), 248(1) 

e dividend refund, 129(1), (3)(a) 

e due date for balance of tax, 157(1)(b)(@)(B) 

* employee stock options in, 7(1.1) 

* existing since before 1972, ITAR 50 

¢ gain on shares of, capital gains exemption, 110.6(2.1) 

e instalments quarterly, 157(1-1)—(1.5) 


investment tax credit 
e additional credit, 127(10.1) 
e refund of credit, 127.1 
loss on share or debt of, 39(1)(c) 
reassessment deadline 3 years, 152(3.1) 
small, see Small-CCPC 
small business deduction, 125(1) 
small business development bond issued by, 15,1 
Canadian corporation 
* corporation ceasing to be, tax on, 219.1 
¢ defined, 89(1)Canadian corporation” 
° taxable, defined, 89(1)“taxable Canadian corporation” 
¢ winding-up of, 88(1) 
e° rules, 88(2) 
Canadian Cultural Property Export Review Board, see also 
Cultural property 
* communication of information to, 241(4)(d)(xii) 
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Canadian Cultural Property Export Review Board (cont’d) 

¢ determination of cultural roperty, 39(1)(a)(i.1), 110.1(1)(c), 
118.1(1)“total cultural gifts’ 

e determination of value of cultural property, 118.1(10), (11) 

** appeal of determination, Cultural Property Export and 

Import Act 33.1 

ee determination applies for 2 years, 118.1(10.1) 

Canadian currency year 

¢ defined, for functional currency rules, 261(1) 

Canadian development expense, see also Resource expenses 

* borrowed money 

** capitalization of interest, 21(2), (4) 

eee reassessment, 21(5) 


* conversion to Canadian exploration expense on renunciation, 


66(12.601), (12.602) 
cumulative 

¢ adjusted, defined, 66(14.3) 

¢ amount to be included in income, 66.2(1) 

¢ deduction for, 66.2(2) 

ee short taxation year, 66(13.1) 

¢* where designation not made, tax on, 196 
¢ deemed, 66.2(8) 

e defined, 66.2(5) 

¢ designation re, 66(14.2) 

ee late, 66(14.4), (14.5) 

* partner’s share, 66.2(6), (7) 

* successored, deduction for, 66.7(4) 
defined, 66.2(5) 

designation re 

e late, 66(14.4), (14.5) 

¢ where not made, 66.5(1) 

flow-through of, to shareholder, 66(12.62) 
minimum tax, 127.52(1)(e), (e.1) 

partnership, of 


* election to exclude, 66.2(5)“Canadian development 
expense’’(f) 


prescribed, Reg. 1218 
reclassified as Canadian exploration expense, 66.7(9) 
* expenses for preceding years, 66.1(9) 
e “restricted expense” defined, 66.1(6) 
* successor corporation, 66.7(9) 
renunciation of, 66(12.601), (12.62) 
adjustment, statement to be filed re, 66(12.73) 


* conversion to Canadian exploration expense, 66(12.601), 
(12.602) 


effect of, 66(12.63) 

excessive, penalty for, 163(2.2) 

form to be filed by corporation, 66(12.7) 
late filing, 66(12.74), (12.75) 

partnership, return to be filed, 66(12.69) 
late filing, 66(12.74), (12.75) 

restriction on, 66(12.67), (12.71) 

* successor corporation, rules, 66.7(4) 

e¢ application, 66.6(1) 

Canadian equity property 

e defined, Reg. 2400(1) 

Canadian exploration and development expenses, see also 

Exploration and development expenses 

¢ borrowed money 

*¢ interest capitalized, 21(2), (4) 

eee reassessment, 21(5) 

computation of, 66(12) 

deduction for, 66(1)—(3) 

defined, 66(15) 

limitations of, 66(12.1) 

principal-business corporation, 66(1) 

successor corporation, rules, 66.7(1) 

* application, 66.6(1) 


e 
e 
e 
° 
e 
e 
e 
e 
G 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 


* taxpayers other than principal-business corporations, 66(3) 

* unitized oil or gas field, 66(12.2), (12.3) 

Canadian exploration and development overhead expense, 

Reg. 1206(1) 

Canadian exploration expense, see also Exploration and 

development expenses; Resource expenses 

¢ borrowed money 

© * capitalization of interest, 21(2), (4) 

eee reassessment, 21(5) 

* certificate re oil/gas well ceasing to be valid, 66.1(10) 

* cumulative 

** amount included in, income, 66.1(1) 

¢¢ deduction for, 66.1(3) 

¢¢ deduction from income, 66.1(2), (3) 

e¢ defined, 66.1(6) 

¢¢ other than principal-business corporation 

e*e deduction from income, 66.1(3) 

*¢  partner’s share, 66.1(7) 

¢¢  principal-business corporation 

eee deduction from income, 66.1(2) 

°* trust of, reduced by investment tax credit, 127(12.3) 

¢ defined, 66.1(6) 

¢ designation re, 66(14.1) 

ee deduction, where not made, 66.5(1) 

eee tax on, 196 

ee late, 66(14.4), (14.5) 

¢ flow-through of, to shareholder, 66(12.6) 

*¢ expenses in first 60 days of year, 66(12.66) 

* minimum tax, 127.52(1)(e), (e.1) 

* prescribed, Reg. 1217 

¢ qualified 

ee prescribed expenditures for, Reg. 4608 

* reclassification of Canadian development expense as, 66.7(9) 

*¢ “restricted expense” defined, 66.1(6) 

e* “specified purpose” defined, 66.1(6) 

¢ renunciation of, 66(12.6) 

°° adjustment, statement to be filed, 66(12.73) 

ee effect of, 66(12.61) 

*¢ excessive, penalty for, 163(2.2) 

ee form to be filed by corporation, 66(12.7) 

eee late filing, 66(12.74), (12.75) 

*¢ non-arm’s length partnership, 66(17) 

¢¢ partnership, return to be filed, 66(12.69) 

eee late filing, 66(12.74), (12.75) 

ee restriction on, 66(12.67), (12.71) 

* successor corporation, rules, 66.7(3) 

*¢ application, 66.6(1) 

Canadian field processing 

e defined, 248(1) 

¢ excluded from manufacturing and processing 

ee for Class 29 CCA, Reg. 1104(9)(k) 

¢ ineligible for M&P credit, 125.1(3)“manufacturing or 
processsing’’(k) 

* property for use in, investment tax credit, 127(9)“qualified 
property”(c)(ix) 

° a used for, capital cost allowance, Reg. Sch. II:Cl. 

9(a)(ii), Sch. II: Oh 41(c), (d) 


Canadian film or video production 


* capital cost allowance offsetting income from, Reg. 1100(1)(m) 


e defined, 125.4(1), Reg. 1106(4) 

* separate CCA class, Reg. 1101(5k.1), Reg. Sch. II:Cl. 10(x) 
Canadian film or video production certificate 

e defined, 125.4(1) 

¢ disclosure of information to public, 241(3.3) 

¢ revocation of, 125.4(6) 

¢ tax credit where issued, 125.4(3) 
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Canadian film or video tax credit, 125.4, see also Canadian 
film or video production; Film or. video. production. services credit 


¢ amalgamation of corporations, 87(2)(j.94) 

¢ prescribed person, Reg. 1106(7) 

e refund of credit before assessment, 164(1)(a)(ii) 

¢ tax shelter investment excluded, 125.4(4) 

Canadian Forces and veterans 

¢ allowances not income, 6(1)(b)(ii), (iii) 

¢ clothing allowance exempt, 81(1)(d.1) 

e death benefit exempt, 81(1)(d.1) 

¢ detention benefit exempt, 81(1)(d.1) 

° disability award exempt, 81(1)(d.1) 

* earnings loss benefit taxable, 6(1)(f.1) 

e high-risk missions, income exemption, L10(L\(H(v). 

** no source withholding, Reg. 102(6) 

¢ income support benefit exempt, 81(1)(d.1) 

* members deemed resident in Canada, 250(1)(b), 250(2) 

* permanent impairment allowance taxable, 6(1)(f.1) 

* supplementary retirement benefit taxable, 6(1)(f.1) 

° travelling and separation allowances, not income, 6(1)(b)(ii) 

Canadian Forces Members and Veterans Re-establishment and 

Compensation Act 

* certain payments exempt, 81(1)(d.1) 

* certain payments taxable, 6(1)(f.1) 

¢ disclosure of taxpayer information for Sines aad of, 
241(4)(d)(viii) 

Canadian government film agency 

¢ defined, Reg. 1106(1) 

¢ disclosure of tax information to, 241(4)(d)(xv) 

° Pa erson for Canadian film/video tax credit, Reg. 

1106(10)(d 
Canadian Heritage, Department of, see also Minister of 
Canadian Heritage 


¢ allocation of points to determine if fil or video production is 
Canadian, Reg. 1106(5) 


¢ disclosure of information re cultural property to, 241(4)(d)(xii) 

Canadian Home Insulation Program, see Home insulation grant 

Canadian International Development Agency 

* prescribed international development assistance program 

ee defined, Reg. 3400 

ee emp Oye under, no overseas employment tax credit, 
22.3(1)(a) 

** person working on deemed resident in Canada, 250(1)(d) 

Canadian investment fund 

¢ defined, Reg. 2400(1) 

Canadian investment income 

¢ defined, 129(4) [repealed] 

Canadian investment property 

¢ defined, Reg. 2400(1) 

Canadian investor 

¢ defined, 115.2(1) 

Canadian labour expenditure 

e defined, for film/video production services credit, 125.5(1) 

° qualified, see Qualified Canadian labour expenditure 

Canadian life investment income, defined, 211.1(3) 

Canadian manufacturing and processing profits 

¢ calculation of, Reg. Part LIl 

e defined, 125.1(3) 

Canadian National Railway,. see also Railway. 

Canadian newspaper 

¢ defined, 19(5) 

Canadian oil and gas exploration expense, Reg. 1206(1) 

Canadian oil and gas property expense, see also Exploration 

and development expenses; Resource expenses 

¢ borrowed money 

ee interest capitalized, 21(2), (4) 

eee reassessment, 21(5) 
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* cumulative 

ee deduction for, 66.4(2) 

ee defined, 66.4(5) 

ee recovery of costs, 66.4(1) 

short taxation year, 66(13.1) °s°: 

ee successored, deduction for, 66.7(5) 

¢ defined, 66.4(5) - 


° disposition, defined, 66.4(5)“disposition” and “proceeds of 
disposition” 


flow-through of, to shareholder, 66(12. 64) 

minimum. tax, 127.52(1)(e),, (e.1) 

partnership, of 

¢ election-to exclude, 66.4(5)“Canadian ail and gas property 
expense’(b) 

ee  partner’s share, 66.4(6), (7) 


° proceeds of disposition, defined, 66.4(5)“disposition” and 
‘proceeds of disposition” 


* renunciation of, 66(12.64) 

ee adjustment, statement to be filed re, 66(12.73) 

ee effect of, 66(12.65) 

e¢ excessive, penalty for, 163(2.2) 

ee form to be filed by corporation,.66(12.7) 

late filing, 66(12.74), (12.75) 

ee partnership, return to be filed; 66(12.69) 

late filing, 66(12.74), (12.75) 

ee restriction on, 66(12.67), (12.71) 

* successor corporation, rules, 66.7(5) 

ee application, 66.6(2) 

* unitized oil or gas field, 66(12.5) 

Canadian option interest note 

* prepaid interest not deductible, 18(9.2)—-(9.8) 

Canadian outstanding premiums 

¢ defined, Reg. 2400(1) 

Canadian ownership, corporation having degree of 

¢ otherwise Class 8 property, capital cost allowance, Reg. Sch: 
II:Cl. 19 

Canadian Pacific Ltd. case overruled, 20.3 

Canadian partnership, see also Canadian resident 

partnership 

e defined, 102(1), 248(1) 

¢ eligible, defined, 80(1) 

Canadian premiums 

e defined, Reg. 8600 

Canadian property, see also Foreign property 


* mutual fund investment, see Canadian Pe uoy mutual fund 
investment 


¢ of non-resident-owned investment corporation, defined, 
133(8)“Canadian property” 


* taxable, see Taxable Canadian property 

Canadian property mutual fund investment 

¢ defined, 218.3(1) 

Canadian property mutual fund loss 

¢ defined, 218.3(1) 

Canadian Radio-television and Telecommunications 
Commission 

e disclosure of information to, 241(4)(d)(xvi) 

Canadian real, immovable or resource property 

e defined, 248(1) 

Canadian renewable and conservation expense 

* capital cost allowance disallowed, Reg. 1102(1)(a.1) 

¢ defined, 66.1(6), Reg. 1219 

e included in CEE, 66.1(6)“Canadian emt hi expense’’(g.1) 
Canadian reserve liabilities 

¢ of financial institution, defined, 181(2), 190(1),;Reg. 8602 
¢ of insurer, Reg. 2400(1) 

ee Large Corporations Tax, Reg. 8600 
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Canadian resident partnership, see also Canadian 
partnership 
e defined, 248(1) 
¢ taxation year of, 249(1)(d) 
Canadian resource expenses 
* reduction of, on change of control, 66.7(12) 
Canadian resource profits 
¢ defined, Reg. 5202 
Canadian resource property 
* acquisition from exempt person, 66.6 
* amalgamation — partnership property, 66.7(10)(j), 66. 710. 1) 
* amount designated re 
“outlay” or “expense” 66(15)“outlay” or “expense” 
* constitutes taxable Canadian property for certain purposes, 
248(1)‘‘taxable Canadian property”’(n)(i) 
defined, 66(15) 
disposition of 
by non-resident 
certificate, 116(5.2) 
purchaser liable for tax, 116(5.2) 
rules, 116(5.1) 
treaty-protected: property, 116(5:01), (5.02) © 
effect on successor rules, 66.7(14) 
no capital gain, 39(1)(a)(ii) 
no capital loss, 39(1)(b)(ii) 
saree property” for transfer to corporation ts shareholder, 
85(1.1)(c) : 
* in corporation, share is taxable Canadian pro 
perneiaete © Canadian DrOmenteciks ICE GB) 


i panne sia constitutes taxable Canadian holed 
48(1)“taxable Canadian property’(g)(ii) 


non-resident’s income earned on, 115(4) 

non-successor acquisitions, 66.7(16) © 

original owner, defined, 66(15) 

predecessor owner, defined, 66(15) 

production from, defined, 66(15) 

refund or rebate of Crown royalties, 12(1)(x.2) 

reserve amount, defined, 66(15) 

rules for trusts, .104(5.2) 

“specified stage” defined, 208(1.1) 

successor rules, 66.7(14) 

Canadian security 

¢ defined, 39(6) 

¢ disposition of, 39(5) 

election re, 39(4) 

¢ owned by, partnership, 39(4.1) 

Canadian Security Intelligence Service 

° ee of charity information to, for security purposes, 
41(9), (9.1) 

Canadian service provider 


e 
e 
ee 
ee 
ee 
ee 
ee 
ee 
ee 
ee 
e 


¢ defined, re non-resident investment or pension fund, 115.2(1): 


Canadian tax 

¢ defined, Canada-U.S. Tax Treaty:Art. IL:1(a): 
Canadian tax results 

¢ defined, for functional currency rules, 261(1) 
Canadian Venture Exchange 

* prescribed securities exchange investment; Reg. 9002:2(e) 
* prescribed stock exchange, Reg. 3200(a) [repealed] 
Canadian Vessel Construction Assistance Act 

* conversion cost deemed separate class, 13(17) 

¢ deduction under, deemed depreciation, 13(13) 

¢ disposition of deposit under, 13(19), (20) 

Canadian waters 

¢ defined, Interpretation Act 35(1) 

Canadian Wheat Board 

* participation certificates, no interest on tax due, 161(5) 
Canadian Wheat Board Act, 76(5) 


Canals 
* capital cost allowance, Reg. Sch. II:Cl. 1(b) 


Cancellation of interest, penalty or tax, see Waiver 
Cancellation of lease, see Lease cancellation payment 


Canoes 
* capital cost allowance, Reg. Sch. ILC. 7 


Canterra Energy Ltd. case overruled, 257 , 

Capacity test 

¢ for shareholder loans, 15(2.4)(e) 

Cape Breton 

¢ defined, 127(9) 

¢ Development Corporation, subject to tax, 27(2). Reg. 7100 


Capital 
allowance, see Capital allowance 
contribution of, addition to adjusted cost base, 53(1)(c) 
cost, see Capital cost; Capital cost allowance 
cost of, defined, Reg: 5204 
cumulative eligible, defined, 14(5), see also Cumulative 
eligible paipital 
deemed contribution of, 53(1.1) 
defined, Reg. 5202, 5203, 5204 
¢ for financial institutions tax, 190.13 
¢ for large corporations tax, 181.2(3), 181.3(3) 
element, see Capital element 
“eligible capital expenditure” defined, 14(5) 
CARRIE) not deductible, 18(1)(b).- 

depreciation, see Capital cost allowance’, 
* disability-related building modifications, deductible, 
20(1)(qq) 
disability-related devices or equipment, 20(1)(r) 
goodwill, deduction for, 20(1)(b) 
landscaping, deduction for, 20(1)(aa) 
pre-production mining expenditure, whether excluded, 
66.1(6.2) 


scientific research and experimental development, 
deductible, 37 


* site investigation fees, deductible, 20(1)(dd) — 
financial institutions’, tax on, 190-190.211 
gains, see Capital gain 
income and, combined, 16(1), (4), (5) 
losses, see Capital loss 
outlay or loss, not deductible, 18(1)(b) 
property, see Capital property 
reorganization of, exchange of shares, 86(1); ITAR 26(27) © 
stock, see Capital stock 
tax, see Capital tax 
thin, 18(4)-(8) 

Capital cost 

¢ allowance, see Capital cost allowance 

¢ deemed, 13(7)-(7.4) 

ee Sein roperty acquired with eOUCaRE IM assistance, 

13(7.1), (7. py 

on death, 70(13) 

reduction, due to debt forgiveness, 13(7.1)(g), 80(5) 

¢ leased property acquired, 13(5.1) 

¢ manufacturing and processing property 

deemed, 13(10) 

¢ tax shelter investment, 143.2(6) 

¢ undepreciated, see Undepreciated capital cost 


Capital cost allowance, see also Depreciable property 
¢ access road (forest), Reg. Sch. II:Cl. 10(p) 

* acquisition year rules, Reg. 1100(2)-(2.4) 

non-arm’s length exception, Reg. 1102(20) 

¢ additional allowances 

certified productions, Reg. 1100(1)(1) 

Class 19, Reg. 1100(1)(n), (0) 

Class 20, Reg. 1100(1)(p) 

Class 21, Reg. 1100(1)(q) 
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Capital cost allowance (cont’d) 
Class 28, Reg. 1100(1)(w) 


Class 35, Reg. 1100(1)(za.1) 
Class 38, Reg. 1100(1)(zd) 
Class 39, Reg. 1100(1)(ze) 
Class 40, Reg. 1100(1)(zf) 
Class 41, Reg. 1100(1)(y) 
fishing vessels, Reg. 1100(1)() 
grain storage facilities, Reg. 1100(1)(sb) 
railway cars, Reg. 1100(1)(z), (z.1a) 
railway track, Reg. 1100(1)(za), (za.1), (zb) 
railway trestles, Reg..1100(1)(za.2) 
ae 2000 compliant hardware/software, Reg. 1100(1)(zg), 
zh 
additions and alterations, see also building (below) 
advertising sign, Reg. Sch. II:Cl. 11 
aircraft, Reg. Sch. I:Cl. 9, Sch. ICl. 16. 
¢ employee’s, 8(1)G), 13(11), Reg. 1100(6) ~ 
airplane hangar, Reg. Sch. I:Cl. 6 
airplane runway, Reg... Sch., II:Cl.,1(g), Sch, II:Cl. 17(c) 
¢ for mine, Reg. Sch. I: Cl. 10d) qi) ; 
amount deductible, 20(1)(a), Reg. Parts Part XI, XV Hl 


amusement reg property used in connection. with; Reg. | 
1103(2b), 1104(12), Reg. Sch. I:Ch. 37, 


¢ defined, Reg. 1104(12) 
apparel for rental, Reg. Sch. I:Cl. 12(k) 
automobile, Reg. 1102(1)(h) 
¢ definitions, Reg. 1102(11), 
¢ employee’s, 8(1)(j)(ii), 13(11),, Reg. 1100(6) 
¢ exclusion, Reg. 1102(1)(h) 


general, Reg. 1102(11)-(13), Reg. Sch. IE:Cl. 10(a) 
short-term rental or leasing, for, Reg. Sch. II:Cl. 16 
automotive equipment, Reg. Sch.-II:Cl. 10(a) 
available-for-use rule, 13(26)—(32), 20(28), (29), Reg. : 
1100(2)(a)(i), (vii) 
° beneficiary of trust, deduction for, 104(16), (17.1), (17. 2) 
[repealed] 
° a a alow equipment, Reg. Sch. ICl. 43, 1(d)(xii1), 
* bio-oil equipment, Reg. Sch, II:Cl. 43, \(A)(xi), 43.2(b). 
° book (library), Reg. Sch. II: Cl. 12(a) 
¢ breakwater, Reg. Sch. II:Cl. 3, Sch. II:Cl. 6 
° bridge, Reg. Sch. II:Cl. 1(a) 
¢ building, Reg. Sch. [:Cl,.. 1(q), Sch. U:CL. 3, Sah II:Cl. 5, Sch. 
II:Cl. 6(a), Sch, Il:Cl. 8 


addition/alteration, — 1102(19), nee Sch. II:Cl. 3(g), 

Sch. II:Cl. 3(k), Sch. T:Cl. 6), Sch. UI:Cl. 6(k)_, 

additional allowance for use in manufacturing or processing, 

Reg. 1100(1)(a.1) 

additional allowance for non-residential use, Reg. 

1100(1)(a.2) 

in designated area, Reg. Sch. II:Cl. 20 

separate class where cost over $50,000, Reg. 1101(1ac), 

(lad), (Sb) 

¢ cable system interface equipment, Reg. Sch. II:Cl. 10(v) 

* Canadian film or video production, Reg. 1100(1)(m), Reg. Sch. 
II:Cl. 10(x) 

°° separate class, Reg. 1101(5k.1) 

¢ canal, Reg. Sch. II:Cl. 1(b) 

* canoe, Reg. Sch. I:Cl. 7 

e carbon dioxide pipeline, Reg. Sch. H:Cl. 4900) 

° catalyst, Reg. Sch. II:Cl. 26 

* catch-all class, Reg. Sch. II:Cl. 8 

* certified Class 34 properties, Reg. 1104(11) 


certified feature film, Reg. Sch. I:Cl. 12(n) 

certified films'and video tapes, Reg. 1100(21)—@3) 

certified production, Reg. Sch. II:Cl. 10(w), Sch. Ih. 12(n) 
* separate classes, Reg. 1101(5k), (51) 

chinaware, Reg. Sch. II:Cl. 12(b) 

Class 38 property 


e e @ e ee @ @ e oe @ e 


* separate class, election, Reg. 1101(51) 
classes of depreciable property, Reg: ‘Sch. If 
e inclusions in, Reg. 1103: 

e prescribed, Reg. 1105 

¢ separate, Reg. 1101 

° transfers between, Reg. 1103 
coin-operated game, Reg. Sch. II:Cl. 16(f) 


combustion turbine, Reg. 1101(St), Reg. Sch. H:Cl. 17(a.1), 
Sch. II:Cl. 48 


compression equipment, Reg.) Sch. II:Cl.,7(@), (k) 
computer, see Computer: capital cost allowance 

computer software, Reg. Sch. U:Cl. 12(0) 

¢ limitation where tax shelter investment, we 1100(20, 1 
concession, Reg. Sch. II:Cl. 14 


contractor’s movable equipment, Reg. Sch. Il: Cl. 10(h), Sch. 
I:Cl. 22, Sch. I:Cl..38 


corporation having degree of Canadian ownership 


e otherwise-Class 8 property, ca Eh cost allowance; Re 
Sch. II:Cl. 19 Py ett = 


culvert, Reg. Sch. If:Cl; 1(c) 

cutlery; Reg: Sch. I:Cl. 12(b) 

cutting rights, Reg. 1100(1)(e) 

cutting/shaping part in machine, Reg. Sch. I:Cl. 12Q) 
dam, Reg. Sch. II:Cl. 1(d) 

¢ for mine, Reg. Sch. II:Cl. 10() 

data cable, Reg. Sch. II:Cl. 42(b) 

data communication equipment, Reg. Sch. II:Cl.,3 

data network infrastructure equipment, Reg. Sch. II:Cl..46 
deductions allowed, Reg. 1100, .1700 


deemed depreciable property, separate classes, Reg. 1101(5g), 
Reg. Sch. I:Cl. 36 


definitions, Reg. 1104 

dental instruments (small), Reg. Sch, II:Cl. 12(e) 

die, etc., Reg. Sch. I[:Cl. 12(d) 

distribution equipment, Reg. Sch. If:Cl. 47 ., 

district energy equipment, Reg. Sch. II:Cl.-43.1(a)@ti-1) 

dock, Reg. Sch. If:Cl. 3 

¢ for mine, Reg. Sch. II:Cl. 10() 

drilling vessels, Reg. 1100(1)(va) 

drive-in theatre property, Reg. Sch. II:Cl. 10(q) 
earth-moving equipment, Reg. Sch:Cl. 22; Sch:Cl. 38 

* separate class, election, Reg. 1101(51) 


electrical U2 au Lee Reg. 1100(1)(0),: (ta), Rowe 
Sch. II:Cl. 1k 1. 1(m), Sch. II:CL. 2(a), Sch. IEC. 
8(g), Sch. II: 1. BC Sch. I:Cl. 9(f), Sch. H:Cl. 17(a. 1), Sch. 
II:Cl. 29, Sch. II:Cl. 34, Sch. II:Cl. 40, Sch. If:Cl. 41, Sch. 
II:Cl. 43.1, Sch. I:Cl. 43.2 


e electric energ Aion bie ae Reg. Sch. I:Cl. 2(c), 
Sch. II:Cl. 8(f), Sch. I:Cl. 9(a) 

¢ used for fining, Reg. 1102(8)-(9.2), Reg. Sch. I:Cl. 10(r) 

electronic data-processing equipment, see Computer: capital 

oat OM anee> Reg. Sch. II:Cl. 10), Sch. II:ClL..29, Sch. 


on tle automobile or aircraft, 8(1)(j)@i), 13(11), Reg: 
excess, 1975-76, defined, 138(12) 

farming and fishing property (pre- 1972), Reg. 1700-1704 
fence, Reg. Sch. II:Cl. 6 

¢ in amusement park, Reg. Sch. II:Cl. 37 

fibre-optic cable, Reg. Sch. II:Cl. 42(a) 

50% rule, Reg. 1100(2)-(2.4) 

¢ non-arm’s length exception, Reg. 1102(20) 

film production, see Canadian film or video ‘production 
films and video tapes, Reg. 1100(21)=(23), 1104(2),'(10) 
first-year rule, Reg. 1100(2)-(2.4) ~ 

fishing vessels, Reg. 1100(1)G) 

* separate classes, Reg. 1101(2) 

fixed location fuel cell systems or equipment, Reg. Sch. II: cl. 
43.1(a)(i.1), 43.1(d)(xii), 43.2(b) : 

franchise, Reg. 1100(1)(c), 1100(9), Reg. Sch. II:Cl. 14 


Topical Index 


Capital cost allowance (cont’d) 


uel upgrading equipment, Reg. Sch. II:Cl. 43.1(d)(ix), 43.2(b) 


° gas manufacturing/distributing equipment, Reg. Sch. II:Cl. 


(n), Sch. If:Cl. 2(d) 

eneral-purpose electronic data processing equipment, Reg. 
Sch, I: €.. TOWN), 45, 50 

enerating equipment, Reg. 1100(1)(t), (ta), Reg. Sch. II:Cl. 
Tk), Sch. IFCI"1Gn), sch. T-Cl 2a). sch. ts 1. 2(c), Sch. 
II:Cl. 8(f), Sch. If:Cl. 8(g), Sch. II:Cl. 9(a), Sch. II:Cl. 9(e), 
Sch. II:Cl. 9(f), Sch. I: Cl, 29, Sch. II:Cl. 34, Sch. II:Cl. 40 


grain storage facilities, Reg. 1100(1)(sb) 

greenhouse, Reg. Sch. II:Cl. 6 

ground source heat pump system, Reg. Sch. II:Cl. 43.1(d)(), 
43.2(b) 

half-year rule, Reg. 1100(2)-(2.4) 

harness, Reg. Sch. II:Cl. 10(c) 


heat production/distribution equipment, Reg. Sch. II:Cl. 1(p), 
Sch. II:Cl. 2(f) 


heat recovery equipment, Reg. Sch. II:Cl. 34, 43.1 
heavy water, Reg. Sch. II:Cl. 26 

hydro electric installation, Reg. Sch. II:Cl. 34 
industrial mineral mines, Reg. 1100(1)(g), Reg. Sch. V 
insurer, 13(22) 

jetty, Reg. Sch. I:Cl. 1(e), Sch. I:Cl. 3 

jig, Reg. Sch. Il:Cl. 12(d) 

kiln, Reg. Sch. II:Cl. 8 

kitchen utensils, Reg. Sch. II:Cl. 12(c) 

land excluded, Reg. 1102(2) 

last, Reg. Sch. II:Cl. 12(d) 

lease option agreements, separate classes, Reg. 1101(5) 
leased properties 

¢ buildings on, Reg. 1102(5) 

* improvements to, Reg. 1102(4) 


leasehold interest, Reg. 1100(1)(b), 1102(4)-(6), Reg. Sch. 
II:Cl. 13, Reg. Sch. if 

* acquired before 1949, Reg. 1102(6) 

¢ Expo ’67 or ’86, Reg. Sch. II:Cl. 23 

* separate classes, Reg. 1101(Sh) 

leasing properties, Reg. 1100(15)-(20) 

* non-arm’s length exception, Reg. 1102(20) 

* separate classes, 1101(5c) 

licence, Reg. Sch. II:Cl. 14 

life insurer, 13(23) 

linen, Reg. Sch. II:Cl. 12(g) 

liquefied natural gas facility, Reg. Sch. II:Cl. 47(b) 
locomotive, Reg. Sch. II:Cl. 6, 7() 

logging equipment, Reg. Sch. II:Cl. 10(0) 
machinery/equipment, Reg. Sch. II:Cl..8, Sch. II:Cl. 29, Sch. 
I:Cl. 43 

manufacturing/processing business, Reg. 1102(15), (16) 

* excluded activities, Reg. 1104(9) 

* new, in designated area 

*¢ property used in, Reg. Sch. II:Cl. 21 

° el taae used in, Reg. Sch. II:Cl. 29, Sch. II:Cl. 40, Sch. 
[:Cl. 43 

marine railway, Reg. Sch. II:Cl. 7 

medical instruments, Reg. Sch. II:Cl. 12(e) 

mine buildings, Reg. Sch. II:Cl. 10(g), Sch. II:Cl. 41 


mine equipment etc., Reg. Sch. II:Cl. 10(k), Sch. If:Cl. 10(), 
Sch. II:Cl. 10(m), Sch. IECI. 41 


mine property, Reg. 1100(1)(w), (x), 1100A, Reg. Sch. II:Cl. 
28, Sch. II:Cl. 41 


mine shaft etc., Reg. Sch. II:Cl. 12(f) 

mining, definitions, Reg. 1104(5)-(8) 

misclassified property, 13(6) 

mold, Reg. Sch. II:Cl. 12(d) 

mole, Reg. Sch. II:Cl. 1(f), Sch. II:Cl. 3 

motion picture film, Reg. Sch. II:Cl. 10(s), Sch. I[:Cl. 18 


rah oy -unit residential buildings, Reg. Sch. [[:Cl. 31, Sch. 
T:Clyp2, 


separate classes, Reg. 1101(5b) 


natural gas distribution pipeline, Reg. Sch. II:Cl. 51 
network equipment, Reg. Sch. II:Cl. 46 
non-residents, Reg. 1102(3) 

none, while election in force, ITAR 26.1(2) 
offshore drilling vessels 


additional allowance, Reg. 1100(1)(va) 
separate classes, Reg. 1101(2b) 


oil or gas well equipment, Reg. Sch. I:Cl. 10G), Sch. I:Cl. 41 
oil refinery property, Reg. Sch. II:Cl. 10(u), Sch. II:Cl. 41 

oil storage tank, Reg. Sch. I:Cl. 6, Sch. [[:Cl. 29, Sch. II:Cl. 
40 


outdoor advertising structures, Reg. Sch. II:Cl. 8(1), Sch. II:Cl. 
1 


separate class, election, Reg. 1101(51) 


overburden removal cost, Reg. Sch. II:Cl. 12(q) 
parking area, Reg. Sch. I:Cl. 1(g) 


for mine, Reg. Sch. II:Cl. 10(1) 


pea resident’s otherwise-Class 8 property, Reg. Sch. II:Cl. 


partnership property, excluded, Reg. 1102(1a) 
patent ye 1100(1)(c), 1100(9), Reg. Sch. H:Cl. 14, Sch. 
ECE 


pattern, Reg. Sch. II:Cl. 12(d) 
photovoltaic equipment, 1330) Sch. II:Cl. 43.1(d)(vi), Sch. II:Cl. 
43.1(d)(xiii), Sch. II:Cl. 43 


pinball machine, Reg. Sch. II: ti 16(f) 
pipeline, Reg. Sch. II:Cl. 1(1), Sch. I:Cl. 2(b), Sch. T:Cl. 49 


for mine, Reg. Sch. II:Cl. 10(1) 
separate classes, Reg. 1101(5i), (5j) 


ollution control equipment, Reg. 1100(1)(t), Reg. Sch. II:Cl. 
4, Sch. If:Cl. 27 


prescribed classes of depreciable property, Reg. 1105 
a operty acquired by transfer, amalgamation or winding-up, 
e 


g. 1 02(14), (14.1) 
non-arm’s length exception, Reg. 1102(20) 


property acquired in the year, Reg. 1100(2)-(2.4) 


non-arm’s length exception, Reg. 1102(20) 


property not included in classes, Reg. 1102 

pulp mill, Reg. Sch. II:Cl. 5 

pumping equipment, Reg. Sch. II:Cl. 7), Sch. II:Cl. 7(k) 
radar equipment, Reg. Sch. II:Cl. 9 

Bee communication equipment, Reg. Sch. II:Cl. 8, Sch. II:Cl. 


rail suspension device, Reg. Sch. II:Cl. 7(h)(i), Cl. 35(b) 


par cars, Reg. 1100(1)(z), (z.1a), Reg. Sch. II:Cl. 7(h)(ii), 


separate classes, Reg. 1101(Sd)-(5d.2) 


railway locomotive, Reg. Sch. II:Cl. 6(j), Sch. II:Cl. 7(i), Sch. 
II:Cl. 10(y) 


railway property, Reg. 1100(1)(zc) 

railway sidings, Reg. 1100(8) 

railway system, Reg. Sch. II:Cl. 4 

railway tank car, Reg. Sch. II:Cl. 6 

railway track, Reg. 1100(1)(za.1), (zb), Reg. Sch. II:Cl. 1(h) 


for mine, Reg. Sch. II:Cl. 10(m), Sch. II:Cl. 41 
separate classes, Reg. 1101(Se), (Se.1) 


railway traffic control equipment, Reg. Sch. II:Cl. 1(i) 
rapid transit car, Reg. Sch. II:Cl. 8 

rates for various classes of property, Reg. 1100(1) 
recapture, 13(1); ITAR 20(2) 


charitable donation of property 


* — by corporation, 110.1(3)(b)@) 


by individual, 118.1(6)(b)(i) 
passenger vehicle, 13(2) 
R&D expenditures previously deducted, 37(6) 
rollover where property replaced, 13(4), (4.1) 
vessels, 13(13), (15), (16) 


* reclassification of property, 13(5) 
* recreational property, Reg. 1102(17) 
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Capital cost allowance (cont’d) 

¢ regulations, Reg. Part XI 

¢ rental properties, Reg. 1100(11)-(14.2) 
*¢ non-arm’s length exception, Reg. 1102(20) 
¢¢ separate class for each, Reg. 1101(1ac)—(lae) 
* revocation of certificates (Class 34 properties); Reg. 1104(11) 
* river improvements, Reg: 1102(7) 
¢ roadway, Reg. Sch. II:Cl. 1(g), Sch. II:Cl. 17 
ee for mine, Reg. Sch. II:Cl. 10(1) 
¢ roller skating rink floor, Reg. Sch. II:Cl. 10(i) 
¢ rowboat, Reg. Sch. II:Cl. 7 

¢ rules re property, Reg. 1102 

* runway, see airplane runway (above) 

¢ scale, metric, for retail use, Reg. Sch. II:Cl.. 12(p) 

¢ scow, Reg. Sch. II:Cl. 7 

* separate classes, see Separate classes for capital cost allowance 
° sidewalk, Reg. Sch. II:Cl. 1(g) 

¢ sleigh, Reg. Sch. II:Cl. 10(d) 

* software, see computer software (above) 


solar heating equipment, Reg. Sch. II:Cl. 34, Sch. II:Cl. 


43.1(d)(i), Sch. II:Cl. 43.2(b 

¢ stable equipment, Reg. Sch. II:Cl. 10(c) 

e steam generating equipment, Reg. Sch. II:Cl. 34 

* storage area, Reg. Sch. II:Cl. 1(g) 

ee for mine, Reg. Sch. II:Cl. 10(1) 

¢ subway, Reg. Sch. II:Cl. 1G) 

° Systems software, Reg. 1104(2), Reg. Sch. II:Cl. 10(), Sch. 
I:Cl. 29, Sch. I:Cl. 40 

¢ tableware, Reg. Sch. II:Cl.. 12(b) 

° oe ieee capital property. not, elsewhere, specified, Reg. Sch. 

i) 

° ee (oil or water), Reg. Sch. II:Cl. 8 

* taxation year less than 12 months, Reg. 1100(3) 

° taxicab, Reg. Sch. II:Cl. 16 


telecommunication spacecraft, Reg. Sch. II:Cl. 10(f.2), Sch. 
II:Cl. 30(a) 


ee separate classes, Reg. 1101(5a) 
¢ telephone cable, Reg. Sch. II:Cl, 42(b) 
° repuonerieleeRe equipment, Reg. Sch. II:Cl. 3, Sch. II:Cl. 


¢ telephone/telegraph system, Reg. Sch. II:Cl. 17 

¢ television commercial, Reg. Sch. II:Cl. 12(m) 

¢ terminal loss, 20(16) 

ee limitation re franchise or licence ekthafiged, 20(16.1)(b) 
ee limitation re passenger vehicles, 20(16.1)(a) 


tidal energy, electricit Beneralion equipment, Reg. Sch. II:Cl. 
43.1(d)(xiv), Sch. II: renee 


¢ timber cutting Slearing ee etc., Reg. Sch. II:Cl. 10(n), 
Sch. If:Cl. 1 


¢ timber limits and cutting rights, Reg. 1100(1)(e) 
*¢ separate classes, Reg. 1101(3) 

* timber resource property, Reg. Sch. II:Cl. 33 

* tools 


ortable, for rental, Reg. Sch. II:Cl. 10(b), Sch. I:Cl. 29, 
Sch. II:Cl. 40 


ee small, Reg. Sch. II:Cl. 12(h) 

¢ “total depreciation” defined, 13(21) 

* townsite costs for mine, Reg. 1102(18) [repealed], Reg. Sch. 
IE:Cl. 10(1) 

trailer, Reg. Sch. II:Cl. 10(e) 

tramways, Reg. Sch. II:Cl. 4 

transferred property, 13(5) 

transmission equipment, Reg. Sch. II:Cl. 47 

trestles, Reg. 1100(1)(za.2), (zb), Reg. Sch. II:Cl. 3 

* separate classes, Reg. 1101(5e.2), (Sf) 

tunnel, Reg. Sch. II:Cl. 1G) 

undepreciated capital cost, defined, 13(21) 

peek tee storage cost, Reg. Sch. II:Cl. 10(f.1), Sch. II:Cl. 


uniforms, Reg. Sch. II:Cl. 12(k) 
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¢ vat, Reg. Sch. I:Cl. 8 

* vessels, Reg. 1101(2)-(2b), Reg. Sch. II:Cl. 7 

¢¢ certified, Reg. 1100(1)(v), 1101(2a) 

*¢ separate classes, Reg. 1101(2)—(2b) 

¢ video game, Reg. Sch. II:Cl. 16(f) 

° ae Reg. Sch. JI:Cl. 10(s), Sch. If:Cl. 12(1), Sch. II:Cl. 
m 

* videotape cassette for rental, Reg. Sch. II:Cl. 12(r) 

* wagon, Reg. Sch. II:Cl. 10(d) 


* waste-fuelled thermal energy system, Reg. Sch. II:Cl. 
43.1(d)(@x), Sch. I:Cl. 43.2(b) 


° Hees distributing equipment, Reg. Sch. II:Cl. 1(0), Sch. II:Cl. 
e 


° water storage tank, Reg. Sch. ICI. 6, Sch. II:Cl. 29, Sch. 
II:Cl. 40 


wave energy, electricity generation equipment, Reg. Sch. II:Cl. 
43.1(d)(xiv), Sch. II: C3 3.2 


wharf, Reg. Sch. II:Cl. 3, Sch. II:Cl. 6 
¢ for mine, Reg. Sch. II:Cl. 10d) 
wind energy conversion system, Reg. Sch. II:Cl. 34 
windmill, Reg. Sch. II:Cl. 3 
woods assets, Reg. Sch. IV 
year 2000 compliant hardware/software, Reg. 1100(1)(zg), (zh) 
Capital deduction 
¢ for financial institutions tax 
ee deducted in computing amount subject to tax, 190.1(1) 
ee defined, 190.15 
¢ for large corporations tax 
ee deducted in computing amount subject to tax, 181.1(1)(b) 
ee defined, 181.5 
Capital dividend, 83(2) 
* account, see Capital dividend account 
¢ amalgamation, on, 87(2)(x)(ii) 
e election to treat dividend as, 83(2), (2.2)-(2.4) 
ee form and manner of making, Reg. 2101 
ee where not available, 83(2.1) 
¢ paid to non-resident, 212(2)(b) 
ee through trust, 212(1)(c)(ii) 
* private corporation, Reg. 2101 
Capital dividend account 
amalgamation, on, 87(2)(z.1) 
corporation ceasing to be exempt, 89(1.2) 
defined, 89(1) 
“designated property” defined, 89(1) 
dividend payable before May 7, 1974, ITAR 32.1(4) 
gift by corporation, 89(1)“capital dividend account’’(a)(i)(A) 
life insurance proceeds 
after May 23, 1985, 89(1)“capital dividend account’(d) 
before May 24, 1985, 89(1)“capital dividend account’(e) 
ee exclusion from anti-avoidance rule, 83(2.3) 
* payment out of, see Capital dividend 


* prescribed labour-sponsored venture capital corporation, of, 
deemed nil, 131(11)(e) 


¢ where control acquired, 89(1.1) 

Capital element 

* annuity, of, deductible, 60(a) 

¢ blended payment, 16(1), (4), (5); 20(1)(k) [repealed] 
* government annuity, of, 58(4) 

Capital gain, see also Capital gains and losses 
e allocation of 

ee credit union, by, 137(5.1), (5.2) 

¢ convertible property, 51 

* deduction, see Capital gains deduction 

* deemed 

e¢ capital gains stripping, 55(2)—(5) 

ee debt forgiveness, 80(12) 

°° negative adjusted cost base, 40(3) 

of passive partnership interest, 40(3.1) 
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Capital gain (cont’d) 
¢ defined, 39(1)(a), 40(1)(a) 
* dividend instead of, on disposition of share of foreign affiliate, 


93(1) 


* donation of publicly traded shares, 38(a.1) 


partnership interests exchangeable for, 38(a.3) 
exchanges of property, 44 
failure to report, 110.6(6) 
foreign affiliate, of 
election re, Reg. 5902 
income, 3 
kiddie tax, 120.4(4), (5) 
life insurer’s pre-1969 property, 138(11.2) 
listed personal property 
taxable net gain, 41 
non-resident, 115(1)(b) 
prorating for gains before May 1995, 40(9) 
not included in income from property, 9(3) 
principal residence 
exemption, 40(2)(b) 
farmer’s, 40(2)(c) 
recovery, of bad debt, 39(11) 
reserve, see Reserve: capital gain 
rollover, see Rollover 
shares or exchangeable partnership interests, donation of, 
38(a.1), (a.3) 
specified, deductions for, 126(5.1) 
split income, 120.4(4), (5) 
stripping, 55(2)-(5) 
taxable 
beneficiary’s, designated by trust, 104(21.2) 
defined, 38(a), 248(1) 
definitions, 54 
excluded from income of certain exempt organizations, 
149(2) 
foreign affiliate, of, 95(2)(f) 
insurer’s, 138(2)(b), 142 
net, of trust, 104(21.3) 
partnership, of, 96(1.7) 
trust’s, designation to beneficiary, 104(21) 
taxed 
defined, 130(3) 


* treaty rules, Canada-U.S. Tax Treaty:Art. XIII 
Capital gains and losses, see also Capital gain; Capital loss 


Err bb base of property owned on Dec. 31/71, ITAR 
application of subdivision c, ITAR 26(1) 

becoming resident, on, 128.1(1)(b) 

ceasing to be resident, on, 128.1(4)(b) 

deemed, from property transferred to spouse, 74.2(2) 

deemed acquisition or disposal of property, 45 

lt after June 18/71 where not at arm’s length, ITAR 


disposition before 1972, ITAR 26(5) 

disposition subject to warranty, 42 

disposition to corporation controlling or controlled by taxpayer, 
40(2)(a)(ii) 

dividend in kind, cost of, 52(2) 

election re cost of property owned on Dec. 31/71, ITAR 26(7) 
employees profit sharing plan, allocated under, 144(4)-(4.2) 
exempt person, of, 40(2)(a)(i) 

fair market value of securities, ITAR 26(11) 

foreign affiliate, of, 95(2)(f) 

foreign exchange, 39(1.1), (2) 

identical properties, 47 

“‘listed-personal-property loss” defined, 41(3) 

lottery prize, 40(2)(f) 

meaning of, 39(1) 

negative adjusted cost base deemed gain, 40(3), (3.1) 


non-resident taxpayer, 40(2)(a)(i) 
options, see Option 
partial dispositions, 43 
personal-use property, 46 

corporation, 46(4) 
prizes, 52(4) 
property whose value included in income, cost of, 52(1) 
purchase of bond etc. by issuer, 39(3) 
reacquired property, ITAR 26(6) 
rollover, see Rollover 
stock dividends, 52(3) 
Valuation Day, ITAR 24, 25 


Capital gains deduction, 110.6 
¢ allowable business investment loss, interaction, with, 39(9), 


110.6(1)“annual gains limit’B(b), 110.6(1)“cumulative gains 
limit’’(b) 


* anti-avoidance rules, 110.6(7)—(11) 
¢ beneficiary of trust, 104(21.2) 


C ae e e eo "0 


transitional rule for 2007, 104(21.21)+(21.24) 
definitions, 110.6(1) 
determination of income while not resident, 110.6(13) 
double-dipping restriction, see Cumulative net investment loss 
election to trigger gain before corporation goes public, 48.1 
5609)" to trigger gain on Feb. 22/94, 110.6(19)-(30); ITAR 
cumulative eligible capital, 14(9) 
depreciable capital property 

cost, 13(7)(e.1) 

no recapture, 13(21)“undepreciated capital cost’ F 
excessive, 14(9), 110.6(19)(a)(@i)(QC)dD, 110.6(22)(a)B, 
110.6(28) 


non-qualifying real property, 110.6(21) 
option, 40(3.2) 
partnership interest, 110.6(23) 
penalty for late election, 110.6(29) 
principal residence, 40(2)(b)A, D, 40(7.1) 
shares from employee. stock option, 110.6(19)(a)(i)(A)B 
failure to report gains, 110.6(6) . 
individual deemed resident in Canada, 110.6(5) 
interest expense, effect of, see Cumulative net investment loss 
maximum, 110.6(4) 
non-qualifying real property, defined, 110.6(1) 
other property, 110.6(3) 
partnership look-through rule, 110.6(14)(d.1) 
prescribed shares, Reg. 6205 
qualified farm property, 110.6(2) 
qualified fishing property, 110.6(2.2) 
qualified small business corporation shares, 110.6(2.1) 
specified capital gains, 126(5.1) 
spousal trust, of, 110.6(12) 
transitional addition for 2007, 110.6(2.3) 


where amount deemed proceeds of disposition rather than 
dividend, 183.1(7) 


where not permitted, 110.6(7), (8), (11) 


Capital gains dividend 

* investment corporation, Reg. 2104 

* mortgage investment corporation, 130.1(4), Reg. 2104.1 
* mutual fund corporation, 131(1)-(1.4), Reg. 2104 


on taxable Canadian property, deemed dividend to. non- 
resident, 131(5.1), (5.2) 


* non-resident-owned investment corporations, 133(7.1), Reg. 


2105 


Capital gains dividend account 
* mutual fund corporation, 131(6)‘capital gains dividend 


account” 


* non-resident-owned investment corporation, of 


defined, 133(8) 


Capital gains exemption, see Capital gains deduction - 
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Capital gains pool [repealed] 

° of registered charity 

ee defined, 149.1(1) 

Capital gains redemptions 

¢ mutual fund corporation, 131(6)“capital gains.redemptions” 
¢ mutual fund trust, of, 132(1) 

ee defined, 132(4) 

Capital gains refund 

* investment corporation, 130(2) 

¢ mutual fund corporation, to, 131(2), (3) 
ee interest on, 131(3.1) 


ee on taxable Canadian property, deemed dividend. to non- 
resident, 131(5.1), (5.2) 


¢ mutual fund trust, to, 132(1), (2) 

ee interest on, 132(2.1) 

e¢ on taxable Canadian property, deemed dividend to non- 
resident, 132(5.1), (5.2) 

Capital gains stripping 

e anti-avoidance rules, 55(2), (3.1) 

¢ exemption for butterfly transaction, 55(3)(b) 

ee exclusion for cross-border purchase butterfly, 55(3.1) 

Capital interest (in a trust), see Trust (or estate): capital interest 

in 

Capital loss, see also Capital gains and losses; Net capital loss 

¢ allowable 

ee defined, 38(b) 

ee foreign affiliate, of, 95(2)(f) 

ee partnership, of, 96(1.7) 

e bad debt, 50(1) 

ee personal-use property, 50(2) 

¢ deduction for, 3 

¢ defined, 39(1)(b) 

¢ disposition of bond, etc., by corporation, 40(2)(d) 

¢ disposition of debt, limitations on, 40(2)(e.1), (e.2), 40(2)(g)Gi) 

¢ disposition of property to affiliated person, 40(3.3), (3.4) 


disposition of propert y to person controlling or controlled by 
corporate taxpayer, 40(3.3), (3.4) 


foreign affiliate, of, see Foreign accrual capital loss 


labour-sponsored venture capital corporation, disposition of 
shares of, 40(2)(i) 


net, see Net capital loss 

not included in loss from property, 9(3) 

personal-use property, 40(2)(g)(iii) 

pre-1986 balance, defined, 111(8) 

reassessment, 152(6)(a) 

restricted, 40(2), see also Stop-loss rules 

scientific research tax credit, unused, 39(8) 

shares of bankrupt corporation, 50(1) 

shares of controlled corporation, disposition of, 40(2)(h) 
shares of foreign affiliate, disposition of, 93(2)-(2.3), (4) 
stock savings plan, disposition of shares of, 40(2)(i) 
stop-loss rules, see Stop-loss rules 

superficial, 40(2)(g)(i), 54“superficial loss” 

unused share-purchase tax credit, 39(7) 

venture capital corporation, disposition of shares of, 40(2)(i) 
warranty, outlay or expense under, 42 

Capital property, see also Disposition; Property 

¢ adjusted cost base of, see Adjusted cost base 

* amalgamation, on, 53(6), 87(2)(e) 

¢ certain shares deemed to be, 54.2 

¢ deceased taxpayer’s, 70(5) 

e* fair market value, 70(5.3) 


defined, 54, 248(1); ITAR 26(12)*capital property” 
depreciable, see Depreciable’ property 
eligible, see Eligible capital property 

Raw property” for transfer to corporation by shareholder, 
85( 
¢ gifts of, ‘ie 1(6) 


e¢ by corporation, 110.1(3) 

* non-depreciable 

ee change of control of corporation, 111(4)(c)-(e) 

e share 

ee loss on, 112(3) 

¢ transfer of, to corporation, ITAR 26(5.2) 

Capital setoff adjustment, see Transfer pricing capital setoff 

adjustment 

Capital stock 

e “class” interpretation, 248(6) 

¢ tax-deferred preferred series, Reg..2107 

Capital surplus, see Pre-1972 capital surplus on hand 

Capital tax 

e defined, re insurance reserves, Reg. 1408(1) 

¢ financial institutions tax, Part VI (190-190.24) 

e Large Corporations Tax, Part 1.3 (181-181.8) 

e provincial, deductibility of, 18 

° treaty restrictions, Canada-U.S. Tax Treaty tt XXII 

Capitalization, thin, 18(4)—(8) 

Capitalization of interest 

¢ election, 21 

Captioning services 

¢ disability supports deduction, 64(a)A(ii)(A) 

e medical expense credit, 118.2(2)(1.4) 

Car, see Automobile; Passenger vehicle 

Carbon dioxide transmission pipeline 

* capital cost allowance, Reg. Sch. II:Cl. 49(b) 

Career retraining, see Job retraining 

Caregiver 

° tax credit, 118(1)B(c.1) 

Caribbean Development Bank 

° bonds of, qualified investment for RRSP etc., 204“qualified 
investment’ (c.1) (formerly Reg. 4900(1)()Gv)) 

Carpenter 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Carrier 

¢ defined, 146.3(1)“carrier” 

ee for RRIF, Reg. 215(1) 

Carryback, see also Carryforward 

charitable donations, from year of death, 118.1(4) 

disbursement excess of charity, 149.1(20) 

effect on interest payable, 161(7), 164(5), (5.1) 

foreign accrual capital loss, Reg. 5903.1(1)(b) 

investment tax credit, unused,.127(5)(a), 127(9)“investment. tax 

credit’’(c) 

¢ losses, 111(1) 

ee after amalgamation, 87(2.11) 

e* after emigration, against gains deemed on emigration, 

128.1(8) 

amendment to earlier return, 152(6)(c) © 

employee life and health trust, 111(7.3) 

foreign accrual property, 152(6.1), Reg. 5903(1)(b) 

from estate, to taxpayer’s year of death, 164(6) 

mutual fund investment of non-resident, 218.3(6) 

RRIF, in, after death, 146.3(6.3), (6.4) 

RRSP, in, after death, 146(8.92), (8.93) 

e RRIF losses after death, 146.3(6.3), (6.4) 

e RRSP losses after death, 146(8.92), (8.93) 

Carryforward 

¢ business losses, 111(1)(a) 

¢ Canadian life investment losses (Part XII.3 tax), :211.1(2) 

* capital losses (net capital losses) 

°° against capital gains, 111(1)(b), 111(1.1) 

** against other income in year of death, 111(2) 

¢¢ defined, 111(8)“net capital loss” 

°° pre-1986, against other income, 111(1.1) 
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Carryforward (cont’d) 


charitable donations 
* corporation, 110(1) 
* credit, 118.1(1)“total charitable gifts” 
¢ deduction to corporation, 110.1(1)(a) 
¢ individual, 118.1(1) 
deposit insurance corporation, losses of, 137.1(11)(a) 
disbursement excess of charity, 149.1(20) 
education credit, 118.61 
emigration deemed gains, 128.1(8) 
employee life and health trust losses, 111(7.3) 
expense, against reimbursement or assistance, 12(2.2) 
FAPI, foreign taxes against, 91(4) 
farm land disposed of by partnership, loss on, 101 
farm losses, 111(1)(d) 
¢ restricted, 111(1)(c) 
foreign accrual capital loss, 5903.1(1)(a) 
foreign accrual property loss, Reg. 5903(1)(a) 
foreign affiliate’s forgiven debt, 95(1)‘foreign accrual property 
income”’A.2, G 
foreign bank’s Canadian affiliate’s losses, 142.7(12) 


foreign tax credits, unused, 126(2)(a), 126(2.3), 126(7)“unused 
foreign tax credit” 

gifts to charity 

* credit, 118.1(1)“total charitable gifts” 

¢ deduction to corporation, 110.1(1)(a) 

home office expenses, undeducted, 8(13)(c), 18(12)(c) 
interest paid on purchase of shares, 20(1)(q)(ii) 

interest paid on student loan, 118.62:B 

investment tax credit, 127(9)“investment tax credit’’(c)—(h) 
legal fees to obtain retiring allowance or pension benefit, 
60(0.1)(i) 

limited partnership losses, 111(1)(e) 

listed personal property losses, 41(2)(b) 

minimum tax, 120.2(1) 

moving expenses, 62(1)(b), (c) 

mutual fund losses of non-resident, 218.3(3) 

net capital losses, see Capital loss 

non-capital losses, 111(1)(a), 111(8)“‘non-capital loss” 
non-deductible home office expenses, 8(13)(c), 18(12)(c) 
Part IV tax, losses, 186(1)(d) 

patronage dividends, 135(2.1) 

pre-1986 capital losses, 111(1.1) 

RRSP contributions not yet deducted, 146(5)(a) 


RRSP deduction room, 146(1)“RRSP deduction limit” “unused 
RRSP deduction room” 


reduction of balances on debt forgiveness, 80(3), (4) 
refundable dividend tax on hand, 129(3)(c) 
repayment of support payments, 60(c.2) 
research and development expenses, 37(1) 
¢ partnership, disallowed, 96(1)(e.1) 
restricted farm losses, 111(1)(c) 

scientific research expenses, 37(1) 

student loan interest credit, 118.62:B 
surtax credit, unused 

¢ against Part I.3 tax, 181.1(4)(b) 

* against Part VI tax, 190.1(3)(b) 

tuition credit, 118.61 


Carrying charges 


interest accrued on bond, 20(14) 
interest paid, see Interest (monetary): deductible 
safety deposit box rental, 9(1) 


Carrying on business in Canada 


e 


extended meaning of, 253 
non-Canadian corporations 

* additional tax, 219 
non-resident, 115(1)(a) 

¢ liability for tax on, 2(3)(b) 


* part-year resident, 114 
Carrying value (of property) 
¢ defined 
¢¢ for small business investment capital gain rollover, 44.1(1) 
Carryover of losses, see Carryback; Carryforward 
Carve-out arrangements 
* resource properties acquired from tax-exempt person, 66.6 
Carved-out income 
¢ deduction under Part I, 66(14.6) 
¢ defined, 209(1) 
* partnership deemed person, 209(6) 
¢ tax on, 209(2) 
payment, 209(4) 
ee return, 209(3) 
Carved-out property 
¢ defined, 209(1) 
¢ definitions, 209(1) 
¢ exclusions from, Reg. 7600 
* prescribed property, Reg. 7600 
Cash flow adjustment 
* insurance corporation, Reg. 2412 
Cash method of computing income 
becoming non-resident, on, 28(4), (4.1) 
changing from, 28(3) 
defined, 28(1), 248(1) 
farming or fishing business, 28(1)—(3) 
i eee ceasing to carry on business in Canada, 28(4), 
Cash-out of employee stock option, 7(1)(b.1), (d.1) 
Cash purchase ticket 
¢ grain, for 
*¢ when amount included in income, 76(4) 
Cash register, electronic 
* capital cost allowance, Reg. Sch. II:Cl. 12(s)(ii) 
Cash surrender value 
* of insurance policy, defined, 148(9), Reg. 310, 1408(1) 
Catalyst 
* capital cost allowance for, Reg. Sch. II:Cl. 26 
Catch 
¢ defined, Reg. 105.1(1) 
Catheters and related products 
¢ medical expense credit, 118.2(2)(i.1) 
Cattle 
¢ basic herd maintained since 1971, deduction, 29 
* breeding, 80.3(1)“breeding animals’(b) 
* dairy farming, 248(1)“farming” 
¢ exhibiting and raising, 248(1)“farming” 
¢ inventory, valuation of, 28(1.2) 
Ceasing to act as agent of beneficiary 
* constitutes disposition, 248(1)“disposition’’(b)(v) 
Ceasing to be a financial institution, 142.6(1)(a), (c) 
Ceasing to be qualifying environmental trust, 107.3(3) 
Ceasing to be resident in Canada, see also Former resident 
* attribution rule, application to deemed disposition, 74.2(3) 
* corporation, see Continuance 
deemed disposition of property, 128.1(4)(b) 
election for, 128.1(4)(d) 
instalment obligation not increased, 128.1(5) 
returning former resident, 128.1(6), (7) 
stock option income excluded, 7(1.6) 
* demand for payment of taxes owing, 226(1) 
¢ departure tax, 128.1(4) 
¢¢ additional tax on corporations, 219.1, 219.3 
ee security for, 220(4.5)-(4.54) 
¢ employee life and health trust, 128.1(4)(b.1) 
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Ceasing to be resident in Canada (cont’d) 
farmer or fisherman, 28(4), (4.1) 


e fiscal period end, 128.1(4)(a.1) 

¢ foreign tax credit after emigration, 126(2.21) 

ee trust beneficiary, 126(2.22) 

¢ Home Buyers’ Plan income inclusion, 146.01(5) 

¢ information return, 128.1(9) 

¢ Lifelong Learning Plan income inclusion, '146.02(5) 
¢ loss after emigration, 128.1(8) 


oe to United Kingdom, Canada—U.K. Tax Convention 
Art. 13:9 


° ee to the United States, Canada-U.S. Tax: Treaty:Art. 


negative cumulative eligible capital balance, 14(8)(a) 
payment of tax 
¢ election to defer, 220(4.5)-(4.54), Reg. 1301 
post-emigration loss, 128.1(8) 

reporting of assets, 128.1(9) 

rollovers of shares after emigration ignored, 128.3 
security for departure tax, 220(4.5)-(4.54) 

seizure of goods and chattels for non-payment of tax, 226(2) 
to pursue research under grant, 115(2)(b.1) 

trust, deemed, 94(5) [proposed] 

trust deemed to dispose of property on transferor’s emigration, 
104(4)(a.3) . 
Ceasing to carry on business, see also Death of taxpayer; Sale: 
business, of; Winding-up 

* accounts receivable, 28(5) 

business income of individual, effect on, 34.1(8)(a) 
disposition of depreciable property after, 13(8), 20(16.3) 
eligible capital property, 24(1) 

farming business, 28(4), (5) 

general rules, 22-25 

information returns to be filed, Reg. 205(2) 
non-resident, 10(12), (14) 

subsequent transactions 
* repayment of assistance, deduction relating to eligible 

capital expenditure, 20(1)(hh.1) 

ee sale of inventory, 23(1) 

Ceasing to use eligible capital property in business 
* non-resident, 14(14) 

Ceasing to use inventory in business 

* non-resident, 10(12), (14) ° 

Ceasing to use property in Canadian business 
¢ non-resident financial institution, 142.6(1.1) 
Celiac disease patients, medical expense credit for gluten-free 
food costs, 118.2(2)(r) | 
Cemetery arrangements, see Eligible funeral arrangement; 
Funeral services 
Cemetery care trust 
¢ defined, 148.1(1),248() 

* emigration of individual, no deemed: disposition, 

128.1(10)“excluded right or interest’(e)(iii) 

e excluded from various trust rules, 108(1)“trust’(e.1) 
e rollover to new trust, 248(1)“disposition’ ()(v1) 
Cemetery services 

¢ defined, 248(1) 

* provision of under eligible funeral arrangements, 148.1(2)(b)(i) 
Central paymaster 

* provincial allocation of corporate income, Reg. 402.1 
Certificate 

¢ accredited film or video production, 125.5(1), (6) 

* amount payable, re, 223(2) 

¢¢ application of, 223(1) 

*¢ charge on land, 223(5), (6) 

°° costs, 223(4) 

*¢ registration in Court, 223(3) 
binding under provincial laws,.223(8) 
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proceedings re, 223(7) 

sale of property, 223(9) 

ee sale of property 

application by Minister for Federal Court order, 223(11) 

requirements. re documentation, 223(10) 

ee total amount, “prescribed rate” sufficient details, 223(12) 

* before distribution of estate etc., 159(2) é 

ee failure to obtain, 159(3) 

Canadian film or video production, 125.4(1) 

change of ownership, Reg. 502 

clearance, 159(2), (3) 

dispositions of property by non-resident, 116(2), (4), (5.2) 

ecologically sensitive land, 110.1(1)(d), 118.1(1)“total 

ecological gifts” 

employer’s, re employees’ expenses, 8(10) 

fair market value of ecological gift, 118.1(10.5) 

oil/gas well, re, 66.1(6)“Canadian exploration expense” (d)(iv) 

* ceasing to be valid, 66.1(10) 

¢ ownership, 234, Reg. 207 

* participation, Canadian Wheat Board, 161(5) 

Certificate of completion 

¢ defined, for Canadian film/video credit, Reg. 1106(1) 

Certification deadline 

¢ defined, Reg. 1106(1)“certificate of completion” 

Certification fee paid to bank, 20(1)G) [repealed] 

Certifiable past service event 

¢ defined, Reg. 8300(1) 

Certified feature film 

° Cane cost allowance, Reg. 1100(21)—(23), Reg. Sch. II:Cl. 

n 

ee  add-back for minimum tax purposes, 127.52(1)(c) 

e defined, Reg. 1104(2) 

¢ information returns, Reg. 225 

Certified production 

* capital cost allowance, Reg. 1100(21)-(23), Reg. Sch. II:Cl. 
10(w), Sch. II:Cl. 12(n) 

ee add-back for minimum tax purposes, 127.52(1)(c) 

ee additional, Reg. 1100(1)() 

ee separate class, Reg. 1101(5k), (51) 

e defined, Reg. 1104(2) 

e information returns, Reg. 225 

Certified property, defined, 127(9) 

Chamber of commerce 

* exemption, 149(1)(e), 149(2) 

¢ information return, whether required, 149(12) 

Change in use 

* capital property, 45 

e depreciable property, 13(7)(a), (b) 

* property of insurer, 138(11.3), (11.31) 

* research property, changed to commercial use, 127(27), (29) 

Change of address 

¢ cost of, deduction, 62(3)(h) 

Change of control, see Control of corporation: change of 

Charging provisions, see Liability for tax 

Charitable donations/gifts, see Gifts and donations 

Charitable foundation, see also Charity; Private foundation; 

Public foundation; Registered charity 

* charitable purposes of, 149.1(6.1) 

* corporation controlled by, 149.1(12) 

e defined, 149.1(1), Reg. 3700 

¢ disbursement quota, 149.1(1)‘disbursement quota” Reg. 3701 

ee deliberate reduction of, tax on, 188(3), (4) 


political activities of, 149.1(6.1) 

prescribed amount, 149.1(1)“disbursement quota’’B(a) 

e Minister’s authority re determination of, 149.1(1.2) 
self-dealing rules, 149.1(1)‘‘divestment obligation percentage’, 


(4)(c) 
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Charitable foundation (cont’d) 

* transfer of property 

e* tax on, 188(3), (4) 

¢ value of property, determination of, Reg. 3702 

Charitable organization, see also Charity; Registered charity 

* business activities of, 149.1(6) 

ee penalty for carrying on unrelated business, 188.1(1)(b), 
188. 102)(b) 

e* revocation for carrying on unrelated business, 149.1(2)(a) 

¢ charitable activities of, 149.1(6.2) 

¢ defined, 149.1(1) 

¢ designation of registered charity as, 149.1(6.3) 

* outside Canada that federal government has donated to 

¢¢ donation to, 149.1(1)“qualified donee’’(a)(v) 

*¢e by corporation, deduction, 110.1(1)(a) 

*ee by individual, tax credit, 118.1(1)“total charitable gifts” 

¢ political activities of, 149.1(6.2) 

* registration of, see Registered charity 

* resources of, devoted to charitable activity, 149.1(6) 

ee deemed, 149.1(10) 

¢ US. resident, Canada-U.S. Tax Treaty:Art: XXI 

* universities outside Canada, Reg. 3503, Reg. Sch. VIII 

* volunteers operating business, 149.1(1)“related business” 

Charities Registration (Security Information) Act 

* revocation of charity’s peaaror ie — 

** no appeal, 172(3.1) 

° taxpayer information provided for ehfomemiens 241(4)(f.1) 

ee oa rE information by RCMP, CSIS or FINTRAC, 241(9), 

¢ text of, available on TaxPartner and Taxnet Pro 

Charity, see also Registered charity 

* associated 

e¢ designation of, by Minister, 149.1(7) 

charitable purposes, defined, 149.1(1) 

defined, 149.1(1)“charity” 


disclosure of information by CRA, 149.1(15), 241(3.2) 
disposal of ecologically sensitive land, tax on, 207.31 
donations to, see Gifts and donations 

exemption, 149(1)(f) 

gifts received, 149.1(12)(b) 

loan to donor, 118.1(16) 

political activities, 149.1(1.1) 

specified gifts, 149.1(1.1) 

terrorism support, see Charities Registration (Security 
Information) Act 

Charity trusts, employees’ 

* receipts, Reg. 3502 

Chartered accountant, see Accountant 

Chattels 

¢ seizure of, for unpaid tax, 225 

Cheque 

¢ dishonoured 


*¢ penalty for, 220(3.8); Financial Administration Act s. 
155.1(2)(a) 


ee restarts 10-year collection limitation, 222(6)(c) 

Chief source of income 

¢ determination by Minister, 31 

Child, see also Age; Dependant; Intergenerational transfers; 
Kiddie tax; Minor 

¢ adopted, 252(1) 

* defined, see extended meaning of (below) 

* dependent, 118(6)(a) 

*¢ credit for, 118(1)B(d), (e) 

¢ disability benefit, 122.61(1)M 


disposition of property to, 40(1.1) 
extended meaning of, 70(10), 75.1(2), 110.6(1), 252(1); ITAR 
20(1.11), 26(20) 


designated as beneficiary of insurance policy, 118.1(5.1), (5.2) : 


° fenly farm or fishing corporation transferred to, 70(9.3), 
(9.31) 

¢ farm or fishing an, transferred to, 44(1.1), 70(9), (9.01); 
ITAR 26(18), (19 


*¢ from spouse’s trust, 70(9.1), 9. 11) 
* financially dependent 
** meaning of, 146(1.1) 
¢¢ rollover of benefits paid to 
eee from RPP, 60(1)(v)(B.01) 
°°. from RRSP, 146(1)“refund of premiums’’(b) 
¢ infirm, credit, 118(1)B(d), (e) 
° oie payments for, see Support payments (spousal ‘or 
chil 
* property transferred to 
*¢ gain or loss deemed to be transferor’s, 75. 1 
* support of, deemed, 56(6), (7) 
Child Benefit, see Child Tax Benefit 
Child care expenses, 63 
cross-border commuter, 63(4) 
deduction for, 63(1), oe. 2), 64.1 
defined, 63(3) 
“earned income” defined, 63(3)“earned income” 
eligible child, 63(3)‘eligible child” 
residents absent from Canada ' 
e deduction, 64.1 
school or university, attendance at, 63(2.2) 
supporting person, 63(3)“supporting persons, 
taxpayer’s income vs. supporting person’s income, 63(2), (2.1) 
Child care space amount 
¢ defined, 127(9) 
Child care space creation 
* investment tax credit, 127(9)“investment tax credit’’(a.5) 
*¢ recapture if not kept for 5 years, 127(27.1)-(27.12) 
Child Disability Benefit, 122.61(1)M 
Child fitness tax credit, see Children’s Fitness Credit 
Child support, see Support payments (spousal or ata 
Child support amount 
* defined, 56.1(4), 60.1(4) 
¢ whether deductible, 60(b), 60.1 
¢ whether taxable, 56(1)(b), 56.1 
Child Tax Benefit, 122.6—-122.64, see also Universal Child Care 
Benefit 
* agreement with province to vary amount, 122.63 
¢ amount of, 122.61(1) 
* attribution rules inapplicable to amounts paid, 74.1(2) 


chan om in spousal status, notice to CRA required, 
12z. 5)-(8) 


° Bang ane of information, 122.64 

¢ definitions, 122.6 

¢ eligible individual, 122.6, 122.62, Reg. 6300-6302 

¢ indexing for inflation, 122.61(5) 

* not to be assigned, attached, garnished, etc., 122.61(5) 

* overpayment of, 160.1(1) 

*¢ no interest on, 160.1(1)(b), 160. 1(3) 

* part-year residents, 122.61(3) 

¢ Working Income Supplement, 122.61(1)A(c)C 

Child tax credit, 118(1)B(b.1) 

Children’s Arts Tax Credit, 118.031, Reg. 9401 

Children’s Fitness Credit, 118.03(2) . 
* apportionment where more than one person eligible, 118.03(3) 
China, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 14 

Chinaware 

* capital cost allowance for, Reg. Sch. II:Cl. 12(b) 
Chiropractor, see Professional practice 

Chose in action, as property, 248(1) 
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Christmas party exemption ,,,..... 
¢ to meal and entertainment restriction, 67. 1(2)(f), 
pps Canada Incorporated .. 
° R300 to, exception to, employee life and health trust males. « 
Church, see also. Charity , 
* clergy employed by, deduction re seta BN), 
Citizen, see Canadian citizen... 
Civil law OK 
° pesantl authoritative to common: eee: Interpretation eae 8. 1, 


Civil marriage, see Siecer" marriage 

Civilian War Pensions and Allowances Act 

* pension under, exempt, lal 

Claim liability — 

¢ defined, insurance policy reserves, defined, Reg. 1408(1). 
Claim year | 

¢ defined, 152(6. 1)(b). 

Claims, unpaid, see Insurance corporation: reserve: un paid 
claims; Insurance corporation: unpaid claims reserve a justment 
Class of animal ) 

¢ defined, Reg. 1802(5) _ 

Class of beneficiaries 

¢ defined, for employee life and health trusts, 144.1(1) 
Class of shares 

e includes series, 248(6) ste 
Classes of property, see Capital. cost sites sept 
Classification society 

e defined, Reg. 3600(2) 

Clawback 

¢ deduction from income for, 60(w) é 

¢ disposition of labour-sponsored funds e 211. 8(1) | 
* old age security, 180.2 

¢ unemployment benefits, Coach gael Shs 1) 

Clear days 

¢ calculation of, Interpretation Act 27(1) 

Clearance certificate, 159(2) 

¢ failure to obtain, 159(3) 

Clearing or levelling farmland _. 

¢ cost deductible, 30 

Clergy 

¢ allowance received by, deduction, 6(1)(b)(vi) 

¢ residence, expense deductible, 8(1)(c) , 

¢* employer’s certificate. required, 8(10) 

* travelling allowance not taxable, 6(1)()(vi) 

Clerical services 

* no application of penalty for misrepresentation, 163. 3(9) : 
Closing business, see Ceasing to carry on business 
Closely held corporation 

¢ defined, for non- -resident trust rules, 94(1) pASpOReA 
Club 

e dues, no deduction, 18(1)(1)(i) 

* exemption for, 149(1)(1), 149(2) 

e* deemed a trust, 149(5) i 

¢ information return required, 149(12) : 
Coaching services, see Job coaching services 

Coal, see also Mineral resource 

e included in definition of “mineral”, 248(1) 

¢ mine, allocation of depletion allowance, 65(3) 

Coal mine operator 

° defined, Reg. 1104(2), 1206(1) 

* services rendered by, Reg. 11046.1), 1204(3)(c) 

Cod fishermen, see Fishing: compensation, programs 
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Cogeneration 

° energy systems, Reg. Sch. II:Cl. 43.1(c)(i) | 
Cohabiting spouse or common-law: partner 
¢ death of, notice to CRA required, 122.62(5)(a). ~' 

¢ defined, 122.5(1), 122.6 
¢ person becoming, notice to,CRA required,.122, 62(7)\(a) 
* seperation from, notice to CRA. required, 122.62(6)(a) 
Collateralized preferred shares 
¢ restriction on dividend deductibility, 112(2.4) 
Collection agreement 

* application of payments under, 228 - 
Collection-commencement day 

¢ defined, 225.1(1) 

Collection of tax, 222-229 

* acquisition of tax debtor’s property, 224.2 
¢ by Internal Revenue Service, Canada-U.S. Tax eu Art, 
XXVI-A 

debt to Her Majesty, as,,222(2) 

deduction or set-off, by, 224.1 

garnishment, 224 

in jeopardy, 164(1.2)-(1.31) 
* proceedings, 225.2 
ee  judge’s powers, 4YI5.2(1 1), (12) 

ee judicial review of authorization, 225.2(8)- (11) 
¢* no appeal therefrom, 225.2(13) = 
interference with official, 231.5(2) 

limitation period, 10 years, 222 

payment of moneys seized from tax debtor, 224.3 
requirement to disclose information, 231.2(1) 
requirement to provide foreign-based document, 231.6(1) 
restricted while objection or appeal underway, 225.1 
seizure of chattels, 225 

taxpayer leaving Canada’or defaulting, 226 

College, see Tuition fees;' University 

Colostomy pads, as medical expense, 118. 2(2)(4) 


Combustion turbine 

* capital cost allowance, Reg. Sch. II:Cl. 48 

¢ separate class for capital cost allowance [to be repealed], Reg. 
1101(St) 

Comfort letters, see Table of Comifort Letters 

Commencement 

¢ defined, Interpretation Act 35(1) 

Commencement day 

¢ defined, 56.1(4), 60.1(4) 

Commercial debt obligation, see also Commercial obligation 

¢ deemed issued where amount designated following debt 

forgiveness, 80.03(7)(b)(i) 

defined, 80(1), 80.01(1), 80. 02(1), 80.03(1)(a), 80. 04(1) 

exchanged for other commercial debt obligation, 80(2)(h) 

issued by partner, 80(2)(n) 

issued by partnership, 80(15) 

joint liability for, allocation, 80(2)(0) 

settled by deceased’s estate, 80(2)(p),, (q) ; 

Commercial obligation, see also Commercial debt obligation 

e debt forgiveness 

ee defined, 80(1), 80.01(1); 80.02(1),/80.03(1)(a), 80.04(1) 

e disposition of in exchange for another.issued by, same 

person, 40(2)(e.2) 

eee addition to adjusted cost base, 53(1)(f.12) 

¢ foreign tax credit 

ee defined, 126(7) 

Commercial traveller, see Salesperson 

Commission 

¢ mutual fund, limited partnership financing, 18.1 

* unearned, reserve for, 32 «—» 

* withholding tax, 153(1)(g), Reg.,.102(2), (5) 
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Commission agent 

e deductions, 8(1)(f) 

e* automobile or aircraft costs, 8(1)Q), 8(9), 13(11) 

e* certificate of employer, 8(10) 

Commissioner of Revenue 

* appointed, Canada Revenue Agency Act s. 25 

¢ authorized to exercise powers of Minister, 220(1) 

Commitment time 

¢ defined, 20.3(1)“weak currency debt” 

Committee, return by, see also Legal representative 

¢ deemed to be legal representative, 248(1)“legal representative” 

¢ obligations of, 159 

e return required by, 150(3) 

Common carrier 

e railway assets, capital cost allowance, Reg. 1100(1)(z.1c), 
1101(5d.2), Reg. Sch. If:Cl. 35 

Common law 

¢ equally authoritative to civil law, Interpretation Act 8.1, 8.2 

Common-law partner, see also Spouse 

¢ defined, 248(1) 

¢ transfer of property to, 160(1) 

Common-law spouse, see Common-law_ partner 

Common share, see also Share 

¢ consideration for property transferred to corporation, 85(1)(h) 

¢ defined 

e¢ for small business investment capital gain rollover, 44.1(1) 

ee¢ generally, 248(1) 

Commonwealth 

¢ defined, Interpretation Act 35(1) 

Communal organization 

definitions, 143(4) 

election to allocate gifts to members, 143(3.1) 

rollover to new trust, 248(1)“disposition’(f)(vi) 

rules re, 143(1) 

specification of member of family, effect of, 143(5) 

taxable income, election re, 143(2), (3) 

Communication of information (by CRA), 241 

charities and RCAAAs, regarding, 149.1(15), 241(3.2) 

Child Tax Benefit, 122.64; Reg. 3003 

offence of unauthorized use or disclosure, 239(2.2)—-(2.22) 

police officer, to, 241(4)(p) 

prohibition against, 241(1), (2) 

province, to, Reg. 3003 

statistical purposes, 241(1)(d)(ix), 241(4)(e)(x), 241(4)(0) 

Community Development bonds, eligible for RRSP 

investment, Reg. 4900(1)(.1) 

Community Economic Development Corporation (Nova 

Scotia) 

° sas investment for deferred income plans, Reg. 
900(1)(.11) 

Commutation of annuity, payment on 

* source withholding, 153(1)(f) 

Commutation of benefits, pension plan, Reg. 8503(2)(m), (n), 

8503(2.1) 

* insolvent employer 

ee rollover to RRSP, 146(5.2), (5.201) 

*¢ transfer to another RPP, Reg. 8517(3)-(3.02) 

Commuter to United States 

¢ charitable gifts, 118.1(9) 

¢ child care expenses, 63(4) 

* overseas employment tax credit, 122.3(1) 


retirement plan contributions, Canada-U.S. Tax Treaty: Art. 
XVIII:14 


* tuition credit, 118.5(1)(c) 
*¢ transfer of, to supporting person, 118.9(1) 
Compact discs, see Audio tapes or CDs 


Companies’ Creditors Arrangement Act 

* provisions override third-party garnishment, 224(1.2) 

Company, see also Corporation 

¢ defined, Canada-U.S. Tax Treaty:Art. III:1(f) 

Compensation 

* capital property, for, 54“proceeds of disposition” 

* certain payments exempt, 81(1)(d) 

¢ cod fisherman see Fishing: compensation programs 

¢ deferred profit sharing plan 

ee individual ceases to be employed by an employer, 147(5.11) 

¢ defined for RPP purposes, 147.1(1), Reg. 8507 

¢ depreciable property, for, 13(21)“proceeds of disposition” 

¢ from Federal Republic of Germany, exempt, 81(1)(g) 

¢ limits pension contribution, 147.1(8), (9) 

* payment, see Securities lending arrangement: compensation 
payment 

¢ taxable, 5, 6, 9 

* to customer or client, trust income exempt, 149(1)(w) 

Compete, agreement not to, see Restrictive covenant 

Competent authority 

* agreement based on tax treaty deemed valid, 115.1 

¢ arbitration of disputes, Canada-U.S. Tax Treaty:Art. XXVI:6 

¢ defined, Canada-U.S. Tax Treaty:Art. III:1(g) 

¢ exchange of information, Canada-U.S. Tax Treaty:Art. XXVII 

* mutual agreement procedure, Canada-U.S. Tax Treaty:Art. 
XXVI 

Complaint, see Information or complaint 

Complete period of reduced services 

¢ defined, Reg. 8300(1) 

Completion 

¢ defined, Reg. 1104(2) 


° ofa rao ae oil sands mine development project, defined, 
66.1(6) 


° of a specified development phase of a taxpayer’s oil sands 
project, defined, Reg. 1104(2) 

Pat es date (for qualifying home under Home Buyers’ 
an 

¢ defined, 146.01(1) 

Compliance orders 

¢ after conviction of offence, 238(2) 

* compliance with audit or demand, 231.7 

Compound interest 

e deduction for, 20(1)(d) 

¢ late payments and refunds, 248(11) 

Compression equipment 

* capital cost allowance, Reg. Sch. II:Cl. 7(j), Sch. If:Cl. 7(k) 

Computation of income, 3 

¢ amalgamation, on, 87(2)(c) 

¢ deductions, see Deductions in computing income; Deductions 


in computing income from business or property; Deductions in 
computing income from office or employment 


insurance corporation, 138(1)-(6), (9) 

limitation re inclusions and deductions, 248(28) 
non-resident insurer, 138(11.91) 

¢ where insurance business transferred, 138(11.92) 
Computation of tax, Reg. Part I 

* corporations, 123-125.1 

* deductions, see Deductions in computing tax 

¢ individuals, 117—122.3 

ee rates, 117(2) 

e Part I 

ee non-resident individual, 118.94 

Computer 

* accounting records kept on, retention requirement, 230(4.1) 
e* exemption, 230(4.2) 

* capital cost allowance 
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Computer (cont’d) 
ee classification, Reg. Sch. II:Cl. 10(f), Sch. T:Cl. 29, Sch. 
II:Cl. 40, Sch. IL:Cl. 45, Sch. II:Cl. 50, Sch, Il:Cl., 52 


eee acquired after March 18, 2007, Reg. Sch. II:Cl. 50 
eee acaured Jan. 28, 2009 to Jan. 31, 2010, Reg. Sch. II:Cl. 


ee “general-purpose electronic data processing equipment” 
defined, Ree 1104(2) : anne 


°* network equipment, see Data network infrastructure 
equipment 

e¢ separate class for each property, Reg. 1101(5p) 

e excluded from apprentice vehicle mechanics’ deduction, 
8(6)(b)Gv) 

¢ excluded from tradesperson’s tools deduction, 8(6.1)(d) 

¢ filing by, see Electronic filing 

¢. software, see Software 

Computer-operating aids for blind person 

e disability supports deduction, 64(a)A(ii)(C) 

e medical expense credit, Reg. 5700(0) 

Computer software, see also Software 

¢ defined, Reg. 1104(2) 

Computer software tax shelter property [repealed], see 

Computer tax shelter property 

Computer tax shelter property 

¢ CCA claims limited to income from property, Reg. 1100(20.1) 

¢ defined, Reg. 1100(20.2) 

¢ excluded from leasing property rules, Reg. 1100(17)(b) 

* separate class, Reg. 1101(5r) 

Concession 


* capital cost allowance, Reg. 1100(1)(c), 1100(9), Reg. Sch. 
If:Cl. 14 


¢ exchange of, election, 13(4.2), (4.3) 

Concrete finisher 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Conditional sale, repossession, see Surrender: of property to 

creditor 

Condominium corporation, 149(1)(1) 

Confederation Life failure 

* group disability insurance top-up payments, 6(17), (18) 

*¢ reimbursement payment to employer, 8(1)(n.1) 

Confidential protection 

¢ defined, for reportable transaction rules, 237.3(1) 

Confidentiality, see Communication of information; Solicitor- 

client privilege 

Congregation, see Communal organizations 

Connected 

* contributor, see Connected contributor 

e defined 

ee for Part IV tax, 186(4) 

eee extended definition applies to other provisions, 186(7) 

ee for shareholder loans, 15(2.1) 

* person, see Connected person 

e shareholder, see Connected shareholder 

Connected contributor 

¢ defined, 94(1) [proposed] 

Connected person 

e defined, for deferred income plan qualified investments, Reg. 
4901(2) 

Connected shareholder 

¢ defined, Reg. 4901(2)-(2.2) 

Conservation, see Energy: conservation property 

Conservation of the environment, see Ecological gifts 

Consequence of the death of an individual 

* meaning of, 248(8) 

Consideration, see also Inadequate consideration 

* unreasonable 
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ee from non-resident, 247 

ee rent, royalty, etc. 

eee non-resident, paid by, 247 

eee non-resident, paid to, 247 

e whether trust interest acquired for consideration, 108(7) 

Consolidated group 

¢ of foreign affiliates, surplus calculations, Reg. 5907(1.1) 

Consolidated net surplus rules 

* transitional (for FAPI), 92(1.2)-(1.5) 

Consolidation (of shares) 

¢ effect on stock option rules, 110(1.5) 

Consolidation accounting method 

¢ prohibited for debt forgiveness reserve, 61.3(1)(b)C() 

¢ prohibited for purposes of Act, 248(24) 

Construction activities 

¢ defined, Reg. 238(1) 

¢ information return required, Reg. 238(2) 

Construction contracts 

¢ information return, Reg. 238 

Construction electrician 

° apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Construction equipment 

¢ “qualified” defined, 127(9) 

Construction of building 

¢ home for disabled person, medical expense, 118.:2(2)(1.21) 

¢ soft costs, rules, 18(3.1)-(3.7), 20(29) 

Construction work camp 

¢ deduction for meals at, 67.1(2)(e.1) 

¢ exemption for board, lodging and transportation, 6(6) 

Constructive receipts 

* indirect payments, 56(2) 

Consul, see Diplomat 

Consoltex Inc. case overruled, 127(27) 

Consumer goods or services 

¢ defined, 135(4), Reg. 4901(2) 

Consumer Price Index 

¢ defined, Reg. 8500(1) 

Consumer Price Index adjustment, see Indexing (for inflation) 

Contact information 

e defined, re disclosure of taxpayer information, 241(10) 

¢ disclosure of, 241(4)(1) 

Containers 

° deposit received for, income, 12(1)(a)(ii) 

°° repayment of, deductible, 20(1)(m.2) 

e reserve for, deductible, 20(1)(m)(iv) 

Contemplated shareholder 

e defined, for shareholder-benefit rules, 15(1.4) 

Contemporaneous documentation 

* required for transfer pricing audit purposes, 247(4) 

Contiguous zome 

¢ defined, Interpretation Act 35(1) 

Continental Bank of Canada case overruled re Crown raising 

new issue on appeal, 152(9) 

Continental shelf 

* application of legislation to, Interpretation Act 8(2.2) 

¢ defined, Interpretation Act 35(1) 

Contingency funds, Reg. 3202 

Contingent amount 

e defined, 143.4(1) 

¢ excluded from expenditures, 143.4(2) 

Contingent liability 

¢ limitation on deductibility, 18(1)(e), 143.4(2) 
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Continuance outside Canada, 219.1, 250(5.1) 

* treaty rule, Canada-U.S. Tax Treaty:Art. [1V:3 (Protocol) 
Continuity 

* previous version of Act, ITAR 75, 77 

“Contra” interest 

* on instalment payments, 161(2.2) 

Contract 

* annuity, see Annuity contract 

¢ employment, consideration for entering into, 6(3) 

* investment, see Investment contract 

¢ life annuity, 148(10) 

* payments under, combined income and capital, 16(1) 
* pension plan, under, 254 

* person employed to negotiate 

e¢ expenses incurred, deduction, 8(1)(f) 

eee certificate of employer, 8(10) 

e rectification of, 169(1) 

Contract payment 


¢ by federal government or Crown corporation, information 
return, Reg. 237 


defined, 127(9), (25) 

included in income, 9(1), 12(1)(x) 

paid, not counted as qualifying for ITC, 127(18) 

prescribed amount, Reg. 4606 

Contractors’ movable equipment, Reg. Sch. II:Cl. 10(h), Sch. 
T:€h226Sch. TCL 38 

Contractual protection 

¢ defined, for reportable transaction rules, 237.3(1) 
Contravene 

¢ defined, Interpretation Act s. 35(1) 


Contributed property 


Contributed surplus 

* addition to adjusted cost base, 53(1)(c) 

¢ calculation of, 84(10), (11) 

* conversion into paid-up capital 

** amalgamations, 87(2)(y) 

¢* no dividend deemed, 84(1)(c.1)-(c.3) 

ee restrictions, 84(10) 

Contribution 

e charitable, see Gifts and donations 

e defined 

¢¢ for non-resident trusts, 94(1) [proposed], 94(2)(s)-(u) 
[proposed] 

¢¢ for political contributions, Reg. 2002(1) 

¢ political, see Political contribution 

* to RESP, defined to exclude CESG, 146.1(1) 

Contributor 

¢ defined 

ee for affiliated-person rules, 251.1(3) 

e¢ for non-resident trusts, 94(1) [proposed] 

*¢ re disposition to trust, 107.4(1) 

Control of corporation, 112(6)(b), 256(1.2), see also 

Associated corporations 


* acquired after beginning of year, investment tax credit, 
127(9.2) 

* acquired before end of year, investment tax credit, 127(9.1) 

* acquisition of, see also change of (below) 

°° because of death, effect on windup, 88(1)(d.3) 

*¢ deemed time of, 256(9) 

** exceptions, 256(7)(a) 

* amalgamation deemed not acquisition of, 88(4) 

* certain shares excluded from fair market valuations, 256(1.6) 

¢ change of 

** adjusted cost base of non-depreciable capital property, 

53(2)(b.2) 
ee oe in the nature of trade, inventory writedown, 


*¢ application of unused surtax credit, 181.1(7), 190.1(6) 

ee bad debts non-deductible, 111(5.3) 
business investment losses, 111(8)“net capital loss’’C(b) 
Canadian resource expenses, reduction of, 66.7(12) 

¢¢ Canadian resource property acquired within 12 months, 
66(11.4), (11.5) 

** capital dividend account set to zero, 89(1.1) 

ee charitable donations, 110.1(1.2) 

*¢ debt forgiveness rules, 80(1)“relevant loss balance’(d), (e) 

*¢ deductions for eo disallowed pregnant losses, 
13(21.2)(e)Gii)(D), 14C12)(f), 18(15)(b) iil), 40(3.4)(b) Gili) 

** deemed year-end, 249(4) 

ee Cerro property acquired in 12-month period, 13(24), 


¢¢ election re cost of capital property, 111(4)(e) 

*¢ exploration and development expenses, 66(11), (11.3)-(11.5) 
*¢ foreign affiliates owned by corporation, Reg. 5905(5.2) 

ee ae currency debt, gain or loss, 40(10), (11), 111(12), 


¢¢ foreign resource property acquired within 12 months, 
66(11.4), (11.5) 

es loan ib writedown for adventure in the nature of trade, 
investment tax credit, 127(9.1), (9.2) 

loss carryover rules 

anti-avoidance provision, 111(5.5) 

losses, deductibility, 111(5)-(5.4) 
meaning of, 256(6)—(9) 
NISA Fund No. 2 deemed paid out, 12(10.4) 

net capital loss non-deductible, 111(4) 

non-depreciable capital property, rules re, 111(4)(c)-(e) 
non-successor acquisitions of resource properties, 66.7(15) 
resource expenses, 66.7(10), (11) 

scientific research and experimental development expenses, 
37(1)(h), 37(6.1) 
¢ superficial loss rule inapplicable, 54“superficial loss”(f) 
¢ windup, 88(1)(c.3), (c.6) 
¢ within 12 months of incorporation, 66(11.5) 
corporation without share capital, 256(8.1) 

deemed not acquired, 256(7) 

defined 
¢ directly or indirectly, 256(5.1) 
¢ for associated corporation rules, 256(6) 

e for Part IV tax, 186(2) 
¢ for stop-loss rules, 112(6)(b) 

in fact, 256(5.1) 

option, by, 251(5)(b) 

related groups, by, 251(5)(a) 

specified class of shares, defined, 256(1.1) 

Controlled corporation, see also Corporation 
* meaning, 256(5.1) 
“Controlled, directly or indirectly” 
* meaning, 256(5.1) 

Controlled foreign affiliate, see also Foreign affiliate 
° defined, 95(1), 248(1), Reg. 5907(1) 

¢¢ for loan by corporation to non-resident, 17(15) 

*¢ non-resident trust deemed to be, 94.2(1) 
¢ eligible, see Eligible controlled foreign affiliate 
* income earned by, taxed, 91(1), see also Foreign accrual 

property income 

* payment to, for services, constitutes FAPI, 95(2)(b) 
Controlling individual 

° of RRSP, RRIF or TFSA, defined, 207.01(1) 

* tax on, 207.04(1), 207.05(1) 

Convention, see Tax treaty 

Convention expenses 

° deductible, 20(10) 

¢¢ where fee includes meals, 67.1(3) 

* disallowed as R&D expense, Reg. 2902(a)(i)(F) 
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Convention expenses (cont'd) 

¢ held in United States, Canada—U.S: Tax Treaty, eenasie US: ¢ 
Tax Treaty:Art. XXV: BSE) bo ° 

Convention refugee, see Refugee , 

Conventional lands 

e defined, 1206(1) 

Conversion 

¢ benefit, see Conversion benefit 

¢ bond, deemed cost of, 51.1 

e debt into debt (commercial debt obligation), 80(2)(h) 

¢ debt into shares, 51, 80(2)(g), (g.1)... 


provincial life insurance corporation to mutual, 139 
shares into other shares, 86(1) 
vessel, of 


29 66 


° defined, 13(21)"appropriate minister conversion” and 


“conversion cost” 

Conversion benefit 
¢ defined, for insurance demutualization; 139.1(1) 
¢ flow-through by employer to employee, 139.1(16) 
e taxable, see Taxable conversion benefit 
Conversion cost 
e vessel, of 
deemed separate class, 13(14), (17) 
defined, 13(21)“appropriate minister 
“conversion cost” 
Convertible debenture, see Convertible property 
Convertible obligation, 51.1 
Convertible property, 51; ITAR 26(24) 
¢ benefit conferred on non-arm’s length person, 51(2) 
° “gift portion” of, 51(2) £ 
Cook 
° faeces job creation credit; 127(9)“investment tax 

credit” 


Cooling-off period ° 


ee 99 66 


conversion” and 


* three years, labour-sponsored funds tax credit, 127.4(3) 
Cooperative corporations, 135, 136 

e investment tax credit, 127(6) 

* paid-up capital of, 89(1)“paid-up capital”(b) 

* patronage dividends, 135 

deduction, 20(1)(u) 

non-resident, to, 212(1)(g) 

e scientific research tax credit, 127.3(5) 

¢ share of, meaning, 248(1)“share” 
¢ share-purchase tax credit, 127.2(5) 
Coopers & Lybrand case overruled, 
Copy of document 

¢ can be used in court sos i a 231. 5(1), 244(9) 

Copyright 

* royalties paid to non-resident, exempt, r13Daivi), 212(9)(b) 
paid to U.K. resident, Canada—U.K. tax treaty Art. 12:3(a) 
paid to U.S. resident, Canada-U.S. Tax Treaty:Art. XII:3(a) 
Corporate distributions tax, 183.1 

Corporate emigration, 219.1 

Corporate information 

¢ defined, re disclosure of taxpayer information, 241(10) 

¢ disclosure of, 241(4)() 

Corporate officers 

* accountability of, 242 

¢ loans to, 80.4(1) 

Corporate partnerships 

¢ small business deduction, 125(6) 

Corporate surplus, see Surplus stripping 

Corporate surtax (before 2008), 123.2 

Corporate tax reduction, see Corporation: tax rate ° 


227(5) 
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acquiring depreciable property 
¢ change of control in 12-month period, 13(24), (25) 
acquisition of control; see Control of corporation: change of 
acquisition of own shares, deemed dividend, 84(3) 
additional tax on excessive election, 184 

airline, taxable income earned in a province; Reg. 407 


pub ge re investment in property in Canada, 219(1)@), Reg: 


amalgamation of, see Amalgamation 
annuity contract, interest in, 12.2 
appropriations of property by shareholders, 15(1), 624) 

e inadequate considerations, 69(5) 
appropriations to shareholders 

* on winding-up, deemed dividend, 84(2), (6) 
assets disposed of to, for shares 

¢ shares deemed capital property, 54.2 
associated, see Associated corporations 
bankrupt 

* exempt from Part IV tax, 186.1 

¢ rules applicable, 128(1) 
becoming or ceasing to be exempt, 149(10) 

*. superficial loss rule inapplicable, 54“superficial loss’ (g) 
becoming resident in Canada, 128.1(1) 
benefit conferred'on shareholder, 15(1), (7) 

¢ deemed, 15(9) 
bus operators, taxable income ade in a province, Reg. 409 
buying back shares for excessive amounts 

* excess deemed dividend substitute, 183.1(3), (4) 
“Canadian” 

e defined, 89(1) 

¢ “taxable” defined, 89(1)“taxable Canadian corporation” 

° winding-up of, rules, 88(2) 

Canadian-controlled private, defined, 125(7) 
cancellation of shares, 84(3), (6) 

ceasing to be resident in Canada, 128.1(4) 

change of control, see Control of corporation: change of 
charitable donations deduction, 110.1 

connected, 186(4) 

consolidation accounting method, prohibited, 248(24) 
continuance outside Canada, 219.1, 250(5.1) 

control of, see Control of corporation 

controlled, 186(2) 

capital loss on property transferred to, 40(3: 3), (3.4) 

charitable foundation, by, 149.1(12) 

disposition of shares of 

amalgamation, 87(2)(kk) 

exchanges of property, 44(7) 

share for share exchange, 85.1(2)(b) 

shares of, disposition of, 40(2)(h) 
cooperative, see Cooperative corporations 
Crown, see Crown corporation 
deduction from tax, see Deductions in computing tax 
deemed member of partnership, 125(6.1) 
deemed not resident, 250(5) 
deemed resident in Canada, 250(4) 
defined, 248(1), Interpretation Act s. 35(1) 
director of, see Director (of corporation) 
distributions, tax payable on, 183.1(2) 

* exceptions, 183.1(6) 
divided business, Reg. 412 
dividend received by, 112 

¢ dividend rental arrangements, no deduction allowed, 

112(2.3) 

¢ short-term preferred share, on, 112(2.3) 

* where no deduction permitted, 112(2.1)-(2.9) 
drilling, prospecting, exploration and development expenses, 
ITAR 29(11 
emigration of, 219.1 
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Corporation (cont’d) 
* execution of documents, 236 
* exempt, see Exempt corporation; Exemptions 
¢ family farm, see Family farm corporation/partnership 
family fishing, see Family fishing corporation/partnership 
farm loss 
¢ carryforward rules where control changed, 111(5)-(5.3) 
fiscal period of, 249.1(1)(a), 249.1(1)(b) (ii) 
foreign business corporation, see Foreign business corporation 
gifts made by 
capital property, 110.1(3) 
charitable, 110.1(1)(a) 
deduction for, 110.1(1) 
Her Majesty, to, 110.1(1)(b) 
institution, to, 110.1(1)(c) 
partnership, by, 110.1(4) 
proof of, 110.1(2) 
grain elevator operators 
* taxable income earned in a province, Reg. 408 
housing 
* exemption, 149(1)(i), (n) 
immigration of, 128.1 
income of, defined, 125(7)“income of the corporation for the 
year from an active business” 
* incorporated in Canada, defined, 248(1)“corporation” 
“corporation incorporated in Canada” 


indirect payment to person paid through intermediary as 
proceeds of disposition of property, 183.1(5) 


information return 

¢ by private corporation, under Part IV, 187(1) 
e tax under Part VII, 193(1) 

instalment payment of tax, 157(1), Reg. 5301 

e “first instalment base” defined, 161(9)(b) 

¢ insufficient, 161(2) 


¢ limitation, 161(4.1) 
“second instalment base” defined, 161(9)(b) 

insurance, see Insurance corporation 

interest 
e accrued, 12(3) 
¢ deduction by certain corporations, 18(4)-(8) 
investment, see Investment corporation 

issue of stock rights, 15(1)(c) 

issuing qualifying shares, refundable tax, 193 

joint exploration, see Joint exploration corporation 
large, tax on, see Large corporations tax (Part I.3) 
life insurance, see Life insurance corporation; Life insurer 
life insurance policy, interest in, 12.2 

loan by 
e¢ non-resident, from, 90(4)—(10) 
* non-resident, to, 17 
* persons connected with shareholder, to, 15(2) 
e shareholder, to, 15(2) 
ee between non-residents, 15(2.2) 
ee from foreign affiliates, 90(4)—(10) 
¢ wholly-owned subsidiary, to, 218 

loan to, attribution rules, 74.4 

manufacturing and processing, 125.1 

member of non-resident-controlled partnership 
* specified partnership income deemed nil, 125(6.2) 
mining 
* property, etc., expenses, ITAR 29(2)-(5) 
mortgage investment, 130.1 

municipal, exempt, 149(1)(d.5) 

mutual 
* provincial life insurance corporation converted into, 139 
mutual fund, see Mutual fund corporation 

mutual insurance, exemption, 149(1)(m) 

net capital loss non-deductible if change in control of, 111(4) 
90% or more owned subsidiary 


e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e e 


¢* winding-up of, 88(1) 

* non-arm’s length non-resident, transactions with 

*¢ extended reassessment period, 152(4)(b)(iii) 

¢¢ return required, 233.1 

eee offences and penalties, 162(10) 

* non-capital loss 

¢¢  carryforward rules where control changed, 111(5)-(5.4) 

* non-profit 

*¢ exemption, 149(2) 

¢¢ for scientific research and development 

eee annual information return, 149(7) 

eee exemption, 149(1)(j) 

* non-resident, Reg. Part VIII 

*¢ branch tax, 219 

¢¢ carrying on business in Canada, additional tax, 219 

eee limitations on, 219.2 

*¢ taxable income earned in a province, Reg. 413 

* non-resident-owned investment, see Non-resident-owned 
investment corporation 

* officer of, prosecution for offence of corporation, 242 

* paid-up capital, see Paid-up capital 

* partner 

*¢ inclusion of income from partnership, 96(1) 

*¢ inclusion of stub-period income from partnership, 34.2(2) 

* patronage dividend 

ee deduction, 135 

* paying dividends on taxable preferred shares 

e¢ tax payable, 191.1(1) 

* payment of tax, 157 

ee instalments, 157(1) 

¢¢ where instalments not required, 157(2.1) 

° ee to shareholders or prospective shareholders, 15(1), 


* pension, exempt, 149(1)(0.1), (0.2) 

* personal-use property of, 46(4) 

° Pipene operators, taxable income earned in a province, Reg. 
411 


powers vested in, Interpretation Act s. 21(1) 
predecessor, see Predecessor corporation 
preferred-rate amount 

¢ credit union, 137(4.3) 

private, see Private corporation 

processing or pe ncatne: 66(15)“principal-business 
corporation” ITAR 29(4), (26) 

* professional, see Professional corporation 

* property appropriated to shareholder or prospective 
Ehaeboldeet (1), (7) fo 'xg) 
provincial, exempt, 149(1)(d)-(d.4) 

provincial life insurance, converted into mutual, 139 
qualified small business, share of 

* capital gains deduction, 110.6(2.1) 

¢ defined, 110.6(1) 

e related person, 110.6(14) 

e rules re, 110.6(14) 

¢ railway, see also Railway 

e rates of tax, see Rates of tax 

* real property rental etc. 

*¢ base level deduction, 18(2)(f), 18(2.2) 

* receiving dividends on taxable preferred shares 

*¢ tax payable, 187.2 

* redemption of shares, 40(3.6), 84(3), (6) 

* reduction of paid-up capital, deemed dividend, 84(4), (4.1) 
* registered investment, 204.4—204.7 

¢ related to another, 251(3) 

¢¢ deemed, on amalgamation, 251(3.1), (3.2) 

ee transfer of liability for Part VI.1 tax, 191.3 

*¢ where deemed not, 112(2.9) 

* reorganization of business, see Reorganization 

¢ residence of, 250(5) 
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Corporation (cont’d) 
ee corporate emigration, 219.1 
ee extended meaning, 250(4) 
° returns 
e* to be filed, 150(1)(a), (e) 
ee where none filed, 150(1)(e) 
e rules applicable to, 123-125.1 
* scientific research and development (non-profit) 
e annual information return, 149(7) 
* exemption, 149(1)@) 
e rules as to income, 149(9) 
scientific research tax credit, refundable tax, 195 
share-for-share exchange 
* computation of paid-up capital, 85.1(2.1) 
ship operators, taxable income earned in a province, Reg. 410 
small business deduction, 125 
small business investment, Reg. 5101(1) 
¢ exempt, 149(1)(0.3) 
spouse or minor, for 
¢ property transferred or loaned to 
e «> amalgamation, corporation continued on, 87(2)(j.7) 
status of certain corporations, ITAR 50, Reg. Part XLVIII 
“stop-loss” rule, 112(3)-(7) 
subject, 186 
e deemed private corporation, 186(5) 
subsidiary, see Subsidiary 
successor, see Successor corporation 
surtax (before 2008), 123.2 
tax abatement, 124 


tax on excessive capital dividend or capital gains dividend 
election, 184, 185 


tax on excessive eligible dividend designation, 185.1, 185.2 
tax rate, 123 

abatements, 124 . 

manufacturing or processing, 125.1 

reductions as of 2001, 123.4 

small business deduction, 125 

surtax (before 2008), 123.2 


taxable Canadian, defined, 89(1)“taxable Canadian 
corporation” 


taxable income earned in a province, Reg. Part IV 
¢ divided businesses, Reg. 412 

taxation year of, 249(1)(a), 249(3) 

thinly capitalized 
¢ interest not deductible, 18(4)-(6) 

transactions with non-resident, non-arm’s length persons 
* extended reassessment period, 152(4)(b)(iii) 
¢ information return, 233.1 
°° offences and penalties re, 162(10) 

transfer of property to 
¢ attribution rules, 74.4 
¢ partnership, from, 85(2) 
e shareholder, from, 85(1) 

¢* eligible property, 85(1.1) 

truck operators, taxable income earned in a province, Reg. 409 
trust and loan, taxable income earned in a province, Reg. 405 
when “controlled”, 112(6)(b) 

wholly-owned subsidiary 

e defined, 248(1) 

without share capital, whether control acquired, 256(8.1) 
winding-up of 

¢ distribution deemed dividend, 84(2), (6) 

Corporation payment 

e for acting services 

¢* deferred payment by corporation to actor, 115(2.2) 
ee defined, 212(5.2) 

Corporeal property 

e defined, 
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¢¢ Quebec Civil Code, art. 906(energy) 

Corrections officer 

* pension accrual to retire early, see Public safety occupation 

Correspondence courses 

¢ education credit, full-time student, 118.6(2)B 

Corruption of public officials 

¢ no deduction for, 67.5 

Cosmetic surgery 

¢ disallowed as medical expense, 118.2(2.1) 

Cost, see also Adjusted cost base; Capital cost; Rollover 

* acquisition, of 

ee capitalized interest, 21° 

ee land, 18(2), (3.1) 

eee included in inventory, 10(1.1) 

ee  non-arm’s length transaction, 69(1)(a), (c) 

ee property owned Dec. 31/71, ITAR 26(3), (4) 

ee taxpayer becoming resident of Canada, ITAR 26(10) 

* amount, see Cost amount 

¢ borrowed money, of, capitalized interest, 21 

e depreciable property, 13(7.1) 

¢ farm or fishing property transferred to child 

ee inter vivos, 73(3.1)(e) 

ee on death, 70(9.01)(b)(@i) 

¢ gift, of, 69(1)(c) 

* property after immigrating to Canada, 128.1(1)(c) 

* property received from partnership, 98(3), (5) 

* property seized for non-payment of debt, 79.1(6) 

* property whose value included in income, 52 

¢ share of corporation that becomes resident in Canada, 52(8) 

¢ tax shelter investment, 143.2(6) 

Cost amount, see also Adjusted cost base 

e defined 

ee for capital interest in a trust, 108(1) 

ee generally, 248(1) 

e¢ stock dividend, 52(3) 

Cost base of property, see also Adjusted cost base 

e additions to, 53(1) 

¢ adjustments to, 53 

e deductions from, 53(2) 

¢ “relevant” to foreign affiliate, 95(4) 

Cost of capital 

¢ defined, Reg. 5202, 5203, 5204 

Cost of labour 

¢ defined, Reg. 5202, 5203, 5204 

Cost of manufacturing and processing capital 

* defined, Reg. 5202, 5204 

Cost of manufacturing and processing labour 

e defined, Reg. 5202, 5204 

Cost of the particular property . 

¢ meaning of, for ITC recapture rules, 127(32) 

Costs, see Court: costs; Legal costs 

Costumes 

* capital cost allowance for, Reg. Sch. I:Cl. 12(k) 

Counselling services 

° investment, see Investment counselling fees 

e value of, not included in employee’s income, 6(1)(a)(iv) 

oe duties, see Anti-dumping duties or countervailing 

uties 

Countries, see Prescribed countries 

Country-specific foreign expenses 

¢ defined, for resource expenses of limited partner, 
66.8(1)(a)(@)(D) 

Coupons 

e pees for non-resident, tax and statement required, 215(2), 

¢ identification of, 240(2) 
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Coupons (cont’d) 
¢ ownership certificate required, 234 


* stripped bond, see Stripped bond 

Court, see also Judge 

* appeal to, see Appeal; Tax Court of Canada 

* compliance orders 

ee after conviction of an offence, 238(2) 

ee re audit or demand for information, 231.7 | 

* costs 

*¢ awarded against taxpayer, treated as debt owing, 222.1 


Covenant 
* amount receivable for, on sale of property, 42 


¢ ecologically sensitive land, value when donated, 110.1(5), 
118.1(12) 


ee valuation applies for capital gains purposes, 43(2) 
“Created by the taxpayer’s will’ 

¢ meaning of, 248(9.1) 

Credit, see Tax credits 

Credit rating agency 

* prescribed, Reg. 4900(2) 

Credit-related gains and losses, effect on securities held, 
142.4(7)B 

Credit union, see also Financial institution 

¢ “allocation in proportion to borrowing” defined, 137(6) 
° sence of taxable dividends and capital gains, 137(5.1), 
amalgamation of, in Quebec, 87(2.3) 

“bonus interest payment” defined, 137(6) 

deemed not to be private corporation, 137(7) 

defined, 137(6), 248(1) 

deposit insurance corporation deemed not to be, 137.1(7) 
disposition of Canadian security, 39(5)(b) 

general provisions, 137 

insurer established to provide insurance to members, Reg. 
1408(1)“acquisition costs”(a)(iv) 

¢ member, defined, 137(6) 

¢ member’s income, 137(5) 

° paid-up capital of, 89(1)“paid-up capital’’(b) 

* reserves 

** maximum cumulative, defined, 137(6) 

¢ share of, meaning, 248(1)“share” 

¢ small business deduction, 137(3), (4). 

¢ transitional, ITAR 58 

Creditable United States tax 

¢ defined, 122.7(1) 

Creditor, see also Loan 

acceleration clause exercised by, 20(1)(n) 

defined, 79(1), 79.1(1), 80.01(3) 

property acquired on foreclosure by, 79 

seizure of property by, 79.1 

surrender of property to, 79 

Credits, see Tax credits 

Cremation services, see Eligible funeral arrangement; Funeral 
services 

Crew 

° defined, Reg. 105.1(1) 

Crib death monitor, medical expense, Reg. 5700(r) 
Criminal Injuries Compensation Board 

* payments exempt, 81(1)(q), Reg. 6501 

Criminal offences, see Offences 

Criminal proceedings 

* secrecy provision not applicable, 241(3) 

Croatia, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 18 


Crop insurance program, see Farm Income Protection Act; 
Drought region 
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Cross-border amalgamation, 128.2 
Cross-border purchase butterfly, 55(1), (3.1), (3.2) 
Cross-border worker, see Commuter to. United States 


Crown, see also Government 

* corporation, see Crown corporation 

¢ death of, Interpretation Act s.46 

* not bound by legislation, Interpretation Act s. 17 

** bound by deemed trust for tax withheld, 227(4.3) 

*¢ bound by garnishment orders, 224(1.4) 

*¢ bound by regulations requiring information returns, 221(3) 

** bound by withholding tax requirements, 227(11) 

* royalty, see Crown royalty 

Crown charge rebate 

¢ included in income, 12(1)(x.2) 

Crown corporation 

* bonds of, no non-resident tax on interest paid, 
212(1)(b)Gi)(C)IV) 

* corporation controlled by, not private corporation, 
89(1)“private corporation” 


¢ debt held by federal government, excluded from capital tax, 
181(1)“long-term debt” 


* debt of, as qualified investment for RRSPs etc., Reg. 
4900(1)(q) 


deemed not private corporation for Part IV tax, 227(16) 
exemption for, 149(1)(d)-(d.4) 
¢ election to remain taxable, 149(1.11) 
* excluded where prescribed, 27(2) 

federal, prescribed, Reg. 7100 

prescribed, deemed not private corporation, 27(2) 
reporting of contract payments, Reg. 237 

subject to Part I tax, 27(2), 124(3) 

subject to Part I.3 tax, 181.71 

subject to Part IV.1 tax, 187.61 

subject to Part VI tax, 190.211 

subject to Part VI.1 tax, 191.4(3) 

transfer of unused resource expenses, 66.6(1) 

Crown foundation 

¢ donation to, 149.1(1)“qualified donee”(d) 

*¢ by corporation, deduction, 110.1(1)(a) 

°° by individual, tax credit, 118.1(1)“total charitable gifts” 
Crown royalty 

¢ refund or rebate of, income inclusion, 12(1)(x.2) 
Crutches 

* as medical expense, 118.2(2)(i) 

Culpable conduct 

¢ defined, for third-party penalty, 163.2(1) 

Cultural program for children, see Children’s Arts Tax 
Credit 
Cultural property, see also Art; Canadian Cultural Property 
Export Review Board 

* Canadian art, CCA claims allowed, Reg. 1102(1)(e) 

¢ disposition of, 39(1)(a)(i.1) 

*¢ by institution or public authority, tax on, 207.3 

¢ excluded from capital gains rules, 39(1)(a)(i.1) 

¢ fair market value, determination of, 118.1(10), (11) 

¢ gift of 

°° by corporation, 110.1(1)(c) 

*¢ by individual, 118.1(1), (7.1) 

Culvert 

* capital cost allowance for, Reg. Sch. II:Cl. 1(c) 
Cumulative Canadian development expense, see also 
Canadian development expense 

¢ deduction for, 66.2(2) 

¢ reduction of, on debt forgiveness, 80(8)(c) 

¢ short taxation year, 66(13.1) 


® e e e e ® e e e e e e e 


2460 


Topical Index 


Cumulative Canadian exploration expense, .see.also. Canadian 
exploration expense 


¢ deduction for, 66.1(2), (3) 

¢ defined, :66.1(6) 

¢ reduction of, on debt forgiveness, BINSHD): 

* trust, of 13% 

ee reduced by investment tax:credit;) 127102. 3) 

Cumulative Canadian oil and gas property expense, | see’ also 
Canadian oil and: gas: property expense | 

¢ deduction for, 66.4(2) 

e defined, 66.4(5) 

e reduction of; on debt fatdivénioss 30(8)(d) 

¢ short taxation year, 66(13.1) _. 

Cumulative deduction account belsl ede 

* prescribed addition and deduction, Reg. 7200. 

Cumulative eligible capital, see also Eligible capital property 
amalgamation, on, 87(2)(f) 

ceasing to carry on business, on, 24 

deduction of 7% annually, AN, 

defined, 14(5), 248(1) 

negative balance, recapture, 14(1)-., 

partnership ceasing to exist, treatment of, 98(3)(g), 98(5)(h) 
reduction of, on debt forgiveness, 14(5)“cumulative eligible 
capital”F:P. 1, 80(7) ai 

Cumulative foreign resource expense. 

¢ defined, 66.21(1) 

“Cumulative gains limit” defined, 110. 6(1) 

* computation, on amalgamation, 87(2)(pp) 

Cumulative net investment loss 

¢ defined, 110:6(1) 


e reduced by taxable capital gains where exemption not 
available, 110.6(1)“investment income’(f)’ | 


* reduces capital gains exemption available, 110.6(1)“cumulative 
gains limit’: 110.6(2)(b), 110.6(2.1)(b) 

Cumulative offset account 

* computation, 'on amalgamation, 87(2)(pp) 

e deduction from income, 66.5(1) 

ee change of control, 66. 5(3) 

¢ defined, 66.5(2) 

¢ tax re, 196 

Cumulative reserve 

* maximum, of credit union, 137(6) 

Cumulative taxable income (of non-resident-owned investment 

corporation) 

¢ defined, 133(9) 

Curator, see also Legal representative, . 

¢ deemed to be legal representative, 248(1) “legal representatives 

* obligations of, 159 

* return required by, 150(3): 

Currency, see also Foreign exchange 

¢ blocked 

ee income in, postponement of tax, 161(6) 

¢ calculation of foreign affiliate’s-gain or loss in, 95(2)(f) ' 

¢ fluctuation, see Foreign exchange: fluctuations ‘in 

Current amount (on disposition of specified debt obligation), 

see also Residual portion (on disposition of specified debt 

obligation) 

° application of, 142.4(4) 

¢ defined, 142.4(7) 

Custodian (of eligible funeral arrangement): 

¢ defined, 148.1(1) 

° repayment of funds by, taxable, 148.1(3), 212(1)00) 

Custom Processing 

* treated as gross revenue from a mine, Reg. 1104(5.1) 

Customs Act 

* communication of information for Epica of. 241(4)(d)(ii) 


Customs and Revenue Agency, see Canada Revenue Agency; 
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Cutlery 
° oe cost allowance for, Reg. ELON). Reg. Schy. IE:Cl. 


Cutting rights 
* capital cost allowance, separate classes, Reg. 1101(3) 
Czech Republic, see also Foreign government; > 
* universities, gifts to, Reg. Sch. VIILs...16 
“D 
DIC, see Deposit insurance corporation 
DLAD, see Designated liquidation and dissolution 
DPSP, see Deferred profit sharing plan 
DRIP, see Dividend reinvestment plan 
DVD, see, Digital video disk 
Daily compounding of interest, 248(1 1) 
Dairy, farming, 248(1)“farming” — 
Dam ciara. 
° capital cost allowance, Reg. Sch. II:Cl. 1(d) 
ee for mine, Reg. Sch. II:Cl. 10(1) 
Damages 
* taxation of, 9(1); IT-365R2 
¢ wrongful dismissal, for, see.Retiring allowance 
Dancer 
¢ deduction from employment income, 8(1)(q) 
Data cable 
* capital cost allowance, Reg. Sch. TI:Cl. 42(b) 
Data communication equipment 
¢ capital cost allowance, Reg. Sch. I:Cl. 3... 
Data network infrastructure equipment 
* capital cost allowance, Reg. Sch. II:Cl. 46 
¢ defined, Reg. 1104() 
Data processing equipment, see eae mcr 
Dates, see Deadlines; Filing deadlines; Reassessment 
Daughter-in-law, as child of taxpayer, 252(1)(c) 
Day camp, see Child care expenses 
Day care, see Child care expenses 
Day of mailing 
* constitutes date assessment or determination made, 244(15) 
° presumed to be same as date APBEAKIAG OR notice, 244(14). 
Days 
¢ calculation of, Interpretation Act's: 27 
De facto control test 
* “controlled; directly or indirectly’ in any manner ‘whatever’, 
256(5.1) 
Deadline 
¢ defined, for i insurance demutualization, 139. 9. 1(1) 
Deadlines 
* extension of, by CRA, 220(3.2) | 
*  labour-sponsored venture capital corporation investments, 
127.4(65.1)° °° 
ee RRSP contributions, 146(22) . 
° payment of tax, see Payment of tax 
* prosecution, see Limitation periods 
* reassessments, see Reassessment 
¢ returns, see Filing deadlines. 
° tax remittances, see Remittance of taxes withheld 
* transfer, pricing, see Documentation — due date 
Deaf person, see also Hearing impairment 
e deaf-blind intervening services, *118.2(2) [2005 Budget 
proposal] 
ee disability supports deduction, 64(a)A(1)(M) 
ee medical expense credit, 118.2(2)(1.44) 
° devices to assist, business expense, 20(1)(rr) 
¢ disability credit, 118.3 
* guide dog, expenses, 118.2(2)(1) 
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Deaf person (cont’d) > 

lip reading or sign language training. 118.2(2)(1.3) 
medical expenses, 118.2(2), Reg. 5700 

real-time captioning services, see Captioning service 
rehabilitative therapy, 118.2(2)(1.3) 

sign language interpretation services, see Sign language 
Dealer compensation payment 

¢ defined, for securities lending arrangement, 260(1) 
Dealer (or trader) 

¢ automobile, standby charge for sales employees, 6(2.1) 
* in resource rights, 66(5) 

* in securities, see Securities: dealer, trader or agent 
Death, see also Death of taxpayer 


¢ danger of, communication of taxpayer information relating to, 
241(3.1) 


¢ funeral arrangements, see Eligible funeral arrangement; Funeral 


services 
* Queen, of, Interpretation Act s. 46 


Death benefit 


¢ Canada Pension Plan, see Canada Pension Plan/Quebec 
Pension Plan: death benefit 


¢ defined, 248(1) 


* emigration of survivor, no deemed disposition, 
128.1(10)“excluded right or interest”(h 


¢ flowed through trust or estate, 104(28) 
* income, 56(1)(a)(iii) 
* income averaging, ITAR 40, see also Averaging of income; 
Income-averaging annuity contract 
¢ lump sum 
transfer from RPP, 147.3(7) 
¢ Saskatchewan Provincial Pension Plan, rollover to RRSP or 
RRIF, 60(1)(v)(B.2) 
° used to purchase income-averaging annuity contract, 
detngntde, 61(2)(c) 
¢ withholding of tax, 153(1)(d) 
Death duties 
* interest on, deductible, 60(d) 
Death of taxpayer 
amounts receivable, 70(2) 
business income, effect on, 34.1(8)(a) 
business year-end income inclusion, 34.1(9) 
business year-end not calendar year, 34.1(8), (9) 
capital losses deductible against all income, 111(2) 
charitable donations carryback 
* carryback, 118.1(4) 
¢ claim against 100% of net income, 118.1(1)‘total 
gifts”(a)(il) 
¢ donation of non-qualifying security, 118.1(15) 
* made by will, deemed made in year of death, 118.1(5) 


computation of income on, 70(1) 

consequences of, meaning, 248(8) 

debt forgiveness rules do not apply to extinguishment of debt 
by bequest, 80(2)(a) 

debt obligation settled by estate, 80(2)(p), (q) 

deemed proceeds of disposition of property, 70(5)—-(10) 
disposition of property on, 70(5)-(10) 

¢ definitions, 70(10) “child” 

¢ legal representative, by, 164(6) 

* ordering, 70(14) 

disposition of right to share in partnership income, 96(1.5) 
elections, Reg. Part X 

eligible capital property, 70(5.1) 

entitlement to benefits on 

* deemed, spouse, 146(8.91) 

¢ other than spouse, by, 146(8.8), (8.9) 


farming business, no inventory adjustment, 28(1) closing 
words 
forward averaging, 110.4(4) [repealed] 


publicly traded securities, reduced capital gain, 38(a.1)(ii) 


funeral services provided from eligible funeral arrangement, no 
tax, 148.1(2)(b)(1) 
gifts, time of, 118.1(4) 
nn Buyers’ Plan income inclusion or rollover, 146.01(6), 
) 


instalments not required after, 156.1(3) 
investment tax credit, income inclusion re, 70(1)(b) 
land inventories, 70(5.2) 
last annuitant under registered retirement income fund, 
146.3(6)-(6.2) 
life estate in real property, termination of, 43.1(2) 
Lifelong Learning Plan income inclusion or rollover, 
146.02(6), (7) 
minimum tax not applicable, 127.55 
net capital loss, 111(2) 
notification to CRA by 
purposes, 122.62(5)(a) 
occurrences as a consequence of, 248(8) 
partner return, 150(4) 
partnership 
¢ value of rights or things, 53(1)(e)(v) 
partnership interest, transfer of, 100(3) 
payment by employer, see Death benefit 
payment of tax 
¢ election to pay in instalments, 159(5) 
property passing to spouse or trust, 70(6) 
proprietor, return needed, 150(4) 
RPP contributions deductible, 147.2(6) 
RRIF 
* income inclusion to deceased, 146.3(6), (6.2) 


* losses after death, carryback to deceased’s last year, 
146.3(6.3), (6.4) 
* tax-paid amounts, see Tax-paid amount 
RRSP 
¢ distribution to child or grandchild, deferral while under 18, 
60(1)(v)(B.1) 
* income inclusion to deceased, 146(8.8), (8.9) 


¢ losses after death, carryback to deceased’s last year, 
146(8.92), (8.93) 

* tax-paid amounts, see Tax-paid amount 
reserves not deductible, 72(1) 
resource properties, 70(5.2) 
return required, 150(1)(b), (e) 

¢ where none filed, 150(1)(e) 
rights or things, 70(2) 

¢ transferred to beneficiaries, 70(3) 
separate return, 70(2) 

* minimum tax carryover not applicable to, 120.2(4) 
ee) payment from deferred profit sharing plan, 147(10.1), 
spouse or spouse trust, property transferred to, 70(6) 
stock options, effect on, 7(1)(e) 

TFSA, 146.2(9), 207.01(1)“exempt contribution”, 207.01(3) 
tax on, 70(1), (5) 

termination of life estate, 43.1(2) 

transfer of partnership interest, 98.2 


spouse required for Child Tax Benefit 


Debenture, see Bond; Convertible property 


Debt, see also Commercial obligation; Debt obligation; 
Indebtedness 
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amalgamation, on, 87(2)(h) 
assets acquired from foreign affiliate for settlement of, 80.1(5) 
assumption of, debt forgiveness rules do not apply, 
80(1)“forgiven amount’’B(1) 
bad, see Bad debt 
corporation, of, 
* qualified investment for RRSP etc., 204“qualified 
investment’(c.1), Reg. 4900(1)(i), (i.3) [to be repealed] 
deficiency, 84.2(2), (3) 
defined, re seizure of property by creditor, 79(1), 79.1(1) 
disposition of, see Debt obligation: disposition of 
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Debt (cont’d) 

doubtful, reserve for, 12(1)(d), 20(1)() 

foreign currency, denominated in, 79(7), 80(2)(k), 80.01(11) 
forgiveness, see Debt forgiveness 

long-term 
¢ defined, 190(1) 

non-qualifying 
* owing to registered charity, 189 
¢ trust for benefit of spouse, 70(8)(b) 

owed by corporation, adjusted cost base, 53(2)(p) 

owing by non-resident to corporation resident in Canada, 17 
parking, see Debt parking 

rescheduling or restructuring, expenses deductible, 
20(1)(e)Gi.2), 20(1)(e. 1) (ii) 

security received in satisfaction of, 76 

seizure of property for payment of 
e effect on creditor, 79.1 
e effect on debtor, 79 

settlement of, see Debt forgiveness 

share issued in settlement. of, 80(2)(g), (g.1) 

statute-barred, deemed settled, 80.01(9).. 
¢ subsequent payments, 80.01(10) 
° testamentary 
trust for benefit of spouse, 70(8)(c) 
* unpaid tax, etc., as, 222(2) 
Debt forgiveness, 80-80.04, see also Settlement of debt 
e amalgamation, on, 80.01(3) 
¢ application of remaining balance 
adjusted cost base of capital property, 53(2)(g.1), 80(9)—(11) 

¢ allowable business investment loss carryforwards, 80(4)(a) 
°¢ capital cost of depreciable property, 13(7.1)(g), 80(5) 
*¢ capital gain to absorb current capital losses, 80(12) 


capital property, 53(2)(g.1), 80(9)—(11) 
cumulative Canadian development expense, - 
66.2(5)‘“cumulative Canadian development expense’M.1, 
80(8)(c) 
cumulative Canadian exploration expense, 
66.1(6)“cumulative Canadian exploration expense”’J.1, 
80(8)(b) 
cumulative Canadian oil and gas property expense, 
66.4(5) “cumulative: Canadian oil and gas property 
expense’. 1, 80(8)(d) 
cumulative eels capital, 14(5)“cumulative eligible 
capital”F:P.1, 80(2)(f), 80(7) 
e« farm losses, 80(3)(b) 
foreign exploration and development expenses, 66(4)(a)(iii), 
80(8)(e) 
income inclusion, 80(13), (14) 
net capital losses, 80(4)(b) 
non-capital losses, 80(3)(a), 80(4)(a) 
ordering of rules, 80(2)(c), 248(27) 
related corporations’ shares and debt, 53(2)(g.1), 80(11) 
resource expenditures, 80(8) 
restricted farm losses, 31(1.1)(b), 80(3)(c) 
successor pools, 66.7(2)(a)(ii), 66.7(3)(a)(ii), 66.7(4)(a)(iv), 
66.7(5)(a)(ii), 80(8)(a) 
* undepreciated capital cost pool, 80(5)(b), 80(6) ' 
bequest or inheritance, rules do not apply, 80(2)(a) 
corporation to shareholder, taxable benefit, 15(1.2) 
death, rules do not apply, 80(2)(a) 
debt issued in settlement of debt, 80(2)(h) 
debt of deceased settled by estate, 80(2)(p), (q) 
employer to employee, taxable benefit, 6(15) 
foreign affiliate’s gain or loss on, 95(2)(i) 
foreign currency debt, 80(2)(k), 80.01(11) 
forgiven amount, see Forgiven amount (re settlement of debt) 
guarantee, payment under, 80(2)(1) 
history preservation rules, 47(1), 49(3.01), 51(1), 53(4)-(6), 
86(4). 87(5.1), (6.1) 

reduction of adjusted cost base, 53(2)(g.1) 


eeee#eeee#eee e¢ @® @ 


income inclusion, 12(1)(z.3), 80(13), (14) 

* corporation in financial difficulty, 61.3 

interest deemed to be separate obligation, 80(2)(b) 
partnership, by, 80(15) 

R&D expenditures, effect on, 37(1)(f.1) 

reserve, 61.2-61.4 

residual balance 

¢ defined, 80(14) 

* income inclusion, 80(13) 

settlement, meaning of see Settlement of debt 
share issued in settlement of debt, 80(2)(g), (g.1) 
simultaneous settlement of obligations, 80(2)() 
subsequent disposition, capital gain, 80.03(2) 
surrender of property ~ 

¢ by debtor to creditor, 79(3), 79.1 

¢ subsequent to debt forgiveness, 80.03(2) 
transfer of forgiven amount to related person, 80.04 
winding-up, 80.01(4) 


Debt obligation, see also Commercial obligation; Investment 
contract; Specified debt obligation 


Debt parking, 80.01(6)-(8) 
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accrued interest on, 12(3)—(10) 

adjusted cost base, 53(2)(1) 

amalgamation, acquired in, 87(2)(e. 2) 
assumption of, expenses deductible, 20(1)(e)(ii.2), 
20(1)(e.1)(iii) 

deduction for over-accrual, 20(21) 


defined, see also Commercial debt obligation; dates debt 
obligation; Specified debt obligation 


* re prepayments, 18(9.1), (9.2) 

e re qualified investments, 204 

discounted, see Bond: discount: 

disposition of 

* in exchange for other debt obligation, 40(2)(e.2) 
ee addition to adjusted cost base, 53(1)(f.12) 

* to related: person, 40(2)(e.1) 

*¢ addition to adjusted cost base, 53(1)¢f.1), (f.11) 
¢ whether capital loss allowed, 40(2)(g)(ii) 
escalating interest, accrual, Reg. 7000(2)(c.1) 

e extended meaning of, 248(26) 

* for penalties, bonuses and rate reduction payments, 18(9.1) 
¢ for prepaid interest rules, 18(9.2) ° 

efor PD sch of scientific research tax ‘credit, 


127.3(2)“scientific research and experimental development 
tax credit’(d) 
¢ generally, not defined 
first registered holder.of 
e election re scientific research taxcredit, 127.3(9) 
increasing interest rate, accrual, Reg. 7000(2)(c.1) 
interest on, 20(14.1) 
issued by partnership, 80(13)E(a), 80(14)(b), 80(15), (18) 
* deemed, 80(2)(n) 
owing by related person, no loss permitted on disposition, 
40(2)(e. eA 
partial obligation treated the same as entire obligation, 248(27) 
prescribed 
accrued interest on, Reg. 7000 
deemed accrual of interest, 12(9) 
exception, 12(9.1) 
re donations to charities, 38(a.1)(i), Reg. 6210 
qualifying, see Qualifying debt obligation 
settlement of, see Debt forgiveness 
specified, see Specified debt obligation 
used or held in insurance or moneylending business 


¢ “eligible peony for transfer to corporation by 
shareholder, 85(1.1)(g) 


deemed settlement of debt, 80.01(8) 
subsequent payment of debt, 80.01(10) 
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Debt substitute share 

¢ defined, Canada-U.S. Tax Treaty:Art. XXIX-A:S(a) 
Debtor 

¢ defined, 80(1), 80.01(1), 80.04(1) 

* gain on settlement of debts, 80(1), Reg. Part LIV 
Deceased person, see Death of taxpayer 


December 31, 1995 income 

¢ defined, 34.1(4)-(6), 34.2(1) 

Decline in value of property 

* inventory writedown, 10(1), (1.01) 

¢ rules preventing transfer of losses, 13(21.2), 40(3.3), (3.4) 
Decoder 

¢ television, visually displaying vocal portion of signal 
medical expense, Reg. 5700(q) 

Deduction 

° or set-off, recovery of taxes by, 224.1 

Deductions in computing income, see also Deductions in 
computing income from business or property; Deductions in 


computing income from office or employment; Deductions in 
computing taxable income 


¢ alimony payments, 60(b) 
amounts transferred as retiring allowance, 60(j.1) 
Canadian exploration expenses, 66.1(2), (3) 
capital element of annuity, 60(a) 
“carved-out income”, 66(14.6) 
child care expenses, 63 
cost of borrowed money, 21 
costs re construction of building or pitsirshince of land, 
18(3.1)-(3.7) 
cumulative Canadian development expenses, 66.2(2) 
¢ short taxation year, 66(13.1) 
cumulative Canadian oil and gas property expense, 66.4(2) 
¢ short taxation year, 66(13.1) 
cumulative eligible capital on ceasing business, 24 
cumulative offset account, 66.5 
deemed residents, 64.1 
deposit insurance corporation, 137.1(3) 
¢ limitation, 137.1(4) 
disability supports deduction, 64 
dividend from foreign affiliate, 20(13), 113(1) 
employee benefit plan, 32.1 
employer’s contributions 
¢ deferred profit sharing plan, 147(8), (9) 
* employees profit sharing plan, 144(5) 


e e oe e e e e 


foreign exploration and development expenses, 66(4) 
* short taxation year, 66(13.1) ; 

foreign taxes, re, 91(4) 

insurance corporation 

* amounts paid or credited to policyholders, 140(1) 
interest on death duties, 60(d) 


legal expenses of collecting or establishing right to pension 
benefit etc., 60(0.1) 


maintenance payments, 60(b), (c), 60.1 

mental/physical impairment 

* attendant care expenses, 64(a)A(ii)(J) 

iia on depreciable property, loss from sale of, 20(5), 
moving expenses, 62 

Part 1.2 tax payable, 60(w) 

patronage dividend, 135(1) 

* carryover of, 135(2.1) 


provincial pension i contributions, 60(v) (before 2010), 
146(21.1) (after 20 


¢ RRSP, premiums under, 60(i) 
¢ refund of income payments, 60(q) 
* refund of RRSP premium transferred to annuity, 60(1) 


e e e e 


* registered supplementary unemployment benefit plan, 145 


eo °e @ Ce ee, ee, oe ee ee Te, Se, Pe ee ee 


e 


refund of undeducted past service additional voluntary 
contributions, 60.2(1) 
repayment of overpayment of certain benefits, 60(n) 
repayment of policy loan, 60(s) 
residents absent from Canada, 64.1 
resource and processing allowances, Reg. Part XII 
resource expenses 
* successor corporation, 66.7 
retirement compensation arrangement 

benefit from, 60(t) 
* contributions to, 20(1)(r) 
* disposition of interest in, 60(u) 
scientific research and experimental development, 37 
spousal RRSP, amounts transferred to, 60(j.2) 
succession duties applicable to certain property, 60(m.1) 
superannuation benefits transferred to another plan, 60(j) 
support payments, 60(b), (c), 60.1 
trusts of, 104(6)-(8) 
* non-resident beneficiaries, for, 104(10) 
uncollectible proceeds of disposition, 20(4)-(4.2) 


Deductions in computing income from business or property, 
see also Deductions in computing income 


e 
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accrued interest on transferred bond, 20(14) 
amount deemed to be tax payable, 20(1)(11) 
bad debts, 20(1)(p) 

banks, 26(2) 

CPP/QPP contributions, 8(1)(1.1), 60(e) 
cancellation of lease, 20(1)(z), (z.1) 
capital cost allowance, see Capital cost allowance 
cumulative eligible capital amount, 20(1)(b) 
depletion, see Depletion allowances 

discount on certain obligations, 20(1)(f) 

dividend from foreign affiliate, a) 113(1) 
employer’s contributions 

deferred profit sharing plan, 20(1)(y), 147(8), (9) 
pension plan, 20(1)(q), 147.2(1) 

limitation, 20(22) 
special, 20(1)(r) 

profit sharing plan, 20(1)(w) 

supplementary unemployment benefit plan, 20(1)(x) 
expense of issuing shares or borrowing money, 20(1)(e) 
exploration and development grants, 20(1)(kk) 
foreign taxes 
* exceeding 15%, 20(11) 

guarantee fees etc., 20(1)(e.1) 

injection substances, 20(1)(11) 

interest 
* accrued on purchased bond, 20(14) 
compound, 20(1)(d) 
* paid on borrowed money, 20(1)(c) 

inventory adjustment, 20(1)(ii) 

investigation of site, 20(1)(dd) 

investment counsel fee, 20(1)(bb) 

landscaping, 20(1)(aa) 

life insurance corporation, 138(3) 

limitations on, 18(1), (11) 

mineral resources, 65 

mining taxes, 20(1)(v) 

oil or gas wells, 65 

patronage dividend, 20(1)(u) 

permitted, 20(1) 

prepaid expenses 

¢ limitation re, 18(9) 

reinsurance commission, 20(1)(jj) 

repayment of amount previously included, 20(1)(m.2) 
repayment of inducement, 20(1)(hh) 

repayment of shareholder’s loan, 20(1)(j) 
representation expenses, 20(1)(cc) 
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Deductions in computing income from business or 

gic (cont’d) 

reserves, see Reserve 

salary deferral arrangements; 20(1)(00) 

scientific research and experimental development, 37 

share transfer fees, 20(1)(g) 

terminal loss, 20(16) 

utilities service connection, 20(1)(ee) 

western grain stabilization levy, 20(1)(ff) 

Deductions in computing income from office or employment, 
see also Deductions in computing income; UGS, Expenses 
¢ aircraft costs, Reg. 1100(6) 

ee reasonability, 8(9) 

¢ allowed, 8(1) 

* artists’ expenses, 8(1)(q) 

e automobile expenses, 8(1)(h.1) 
¢ clergyman’s residence, 8(1)(c) 
¢ limitations 


¢ general, 8(2) 
¢ meals, 8(4) 
registered pension plan contributions, 8(1)(m), 147.2(4) 
retirement compensation arrangement, 8(1)(m.2) 
teachers’ exchange fund, 8(1)(d) 
Deductions in computing tax, see also Tax credits 
* corporations 
e abatement, 124 
*e¢ income earned in province, 124(1) 
ee manufacturing and processing profits, 125.1 
ee small business deduction, 125 
¢ exploration and drilling expenses, ITAR 29(32), (33) 


foreign tax, 126 

gifts, 118.1(3) 
OnYENE earned, in province that provides schooling allowance, 
Income War Tax Act, under, ITAR 17(1) 

international organization, levy by, 126(3) 

investment corporation, 130(1) 

investment tax credit, 127(5)—(36) 

logging tax, 127(1) 

manufacturing and processing profits, 125.1 

mortgage investment corporations, 130.1 
personal credits, 118-118.95 

political contributions, 127(3)—(4.2) 

S.C. 1947, c. 63, s. 16, under, ITAR 17(3) 
small business. deduction, 125 

taxable dividends, 121 
Deductions in computing taxable income, 
Deductions in computing income 

* amounts exempt under tax agreements, 110(1)()@) 
* annual adjustment, 117.1 

* capital gains, 110.6 

* corporations 

ee gifts, 110.1 

e dividend 

e¢ from foreign affiliate, 113 

e¢ received by corporation, 112 

¢ employee stock options, 110(1)(d), (d.1) 
¢ home relocation loan, 110(1)Q) ~ 

e¢ Income War Tax Act, under, ITAR 17(2) 


indexing, 117.1 

losses of other years, 111 

medical expenses, see Medical expenses 
member of religious order, 110(2) 

net capital losses, 111(1)(b), 111(1.1), (2): 
non-capital losses, 111(1)(a) 

non-resident trusts, 94(3) [to be repealed] 
order of applying provisions, 111.1 

other, permitted, 110 


see also Tax. credits; 


Part VI.1 tax, 110(1)(k) 

part-year resident, 114 

separate returns, 114.2 

social assistance payments, 110(1)(f) (aii) 
unemployment insurance benefit repayment, 110(1)(i) 
workers’ compensation payments, 110(1)(f)(ii) 
Deemed disposition, see Disposition: deemed: 

Deemed dividend, see Dividend: deemed 

Deemed overpayment, see Overpayment of tax: deemed 
Deemed realization of gains, see Disposition: deemed 
Deer, 80.3(1)“breeding animals” 

Defaulting taxpayer, 226 

Defence forces, see: Canadian Forces 

Deferral, ‘see also Rollover 

¢ amount, see Deferral amount 

* anti-avoidance rules, see Anti-avoidance rules: deferral of tax 
¢ departure tax, by posting security, 220(4.5)-(4.54) 

* expenses payable but not paid, 78 

¢ pertnership income 


* corporate partner, 34,2 
e individual partner, 34.1 
stock option benefit, 7(1,1), (1.8), (8)-(16) 
tax on distribution by trust to non-resident beneficiary, by 
posting security, 220(4.6)-(4.63) 
Deferred amount, defined, 248(1) 
Deferred annuity out of pension plan, 254 
Deferred income 
¢ salary deferral arrangements, 6(1)(i), 6(11)-(14) 
Deferred income plans, 144—147.3, see also Deferred profit 
sharing plans; Registered education savings plans; Registered 
pension plan; Registered retirement income fund; Registered 


retirement savings plan; Registered supplementary unemployment 
benefit plan 


* interest on money borrowed to invest in, not deductible, 18(11) 

* over-contributions to 

ee tax on, 204.1—204.3 

* property held by trust governed by 

ee tax re, 207.1, 207.2 

* qualified investments, Reg. Part XLIX 

¢ small business investments, Reg. Part LI 

* tax on non-qualified investments, 207.1 

Deferred payment 

¢ defined (re top-up disability payments), 8(1)(n.1)() 

Deferred profit sharing plan 

* age 71 maturity, 147(2)(k), 147(10.6) 

* amendments to 

¢** anti-avoidance, 146(5.21) 

e amount received from, income, 56(1)(i) 

* amount taxable, 147(18), 201 

* anti-avoidance rule, 147(18), (22) 

* annuity purchased by, see purchase of annuity by (below) 

¢ benefit under 

ee succession duties on, deduction for, .60(m.-1) 

e¢ taxable, 147(10)-(12) 

* conditions, 147(2) 

* continuation of, in amalgamation, 87(2)(q) 

¢ defined, 147(1), 248(1) 

¢ definitions, 147(1), 204 

e disposal of shares 

ee deduction re amount, 110(1)(d.3) 

* disposition of property to, capital loss nil, 40(2)(g)Gv)(A) 

¢ distribution deemed disposition, 200 

* emigration of employee, no deemed disposition, 
128.1(10)‘‘excluded right or interest’(a)(iv) 

¢ employee contributions prohibited, 147(2)(a. 1); 147(14)(c.2) 

¢ employer’s contribution 

ee deductible, 20(1)(y), 147(8), (9) 
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Deferred profit sharin ti Bay (cont'd) 


limitations, 18(1)G), 147(5. ty 147(9) 

¢ not includable in employee’s income, 6(1)(a)(i) 
* terms limiting, 147(2.1) 

e where not deductible, 147(9.1) 

“excess amount” defined, 204.2(4) 

excluded from various trust rules, 108(1)‘‘trust’’(a) 
forfeited amounts, 147(2)(i.1), 147(10.3) 

¢ defined, 147(1) 

¢ reallocation of, 147(2.2) 

forfeitures, tax on, 201 

individual ceasing to be employed by an employer 
* compensation, 147(5.11) 

initial non-qualified investment, defined, 204 
insurance co are demutualization conversion benefit, 
139.1(12), (1 

interest on oe borrowed to invest in, whether deductible, 
18(11)(c) 

life insurance policies, 198(6)-(8) 

lump-sum payment 
* remuneration, Reg. 100(1) 

maturity by age 71, 147(2)(k), 147(10.6) 

money borrowed for contribution to 
¢ limitation on deductibility, 18(11)(c) 


non-deductible employer contributions prohibited, 147(2)(a.1), 


147(14)(c.2) 

non-qualified investments of, defined, 204 
not employees profit sharing plan, 147(6) 
overcontribution to, 204.1(3) 

participating employer, meaning of, 147(1.1) 
payment out of profits, meaning of, 147(16) 
payments under 
¢ non-resident, to, 212(1)(m) 
¢ taxable, 147(10) 


* used to Pees income-averaging annuity contract, 
deductible, 61(2)(a) 


¢ withholding of tax, 153(1)(h) 
profit sharing plan, defined, 147.1(1) 
property 
* appropriation of, by employer, 147(13) 
° was) or acquisition of, for inadequate consideration, 


purchase of annuity by, 147(2)(k)(vi) 
¢ before 1997, 147(10.6) 

qualified investment, defined, 204“qualified investment” 
qualified investments, Reg. Part XLIX 
¢ defined, 204 

registration of, 147(2)-(5), Reg. 1501 
* revocation, 147(14), (15) 

reversionary trust rules do not apply, 75(3)(a) 
revocation of, 147(14), (22) 

revoked plan 
¢ defined, 204, Reg. 4901(2) 
¢ “excess amount” defined, 204.2(4) 
* payments under, subject to withholding of tax, 153(1)(h) 
° rules applicable, 147(15) 

shares included in single payment on retirement etc., 
147(10.1), (10.2) 
¢ disposal of, 147(10.4), (10.5) 


single pee on withdrawal, 147(10.1), (10.2), (10.4)-(12), 
Reg. 1503 


surrender of rights 

* on marriage/relationship breakdown, 147(2)(e)(i) 
* to avoid revocation, 147(2)(e)(iii) 

tax on forfeitures, 201 

tax on initial non-qualified investments, 199 

tax on non-qualified investments, 198 

* distribution deemed disposition, 200 

e¢ refund 


*¢* on disposition, 198(4) 

on recovery of property given as security, 198(5) 
*¢ return required, 202(1) 

* tax on overcontributions to, 204.1 

* tax payable by 

** on acquisition of shares not at fair market value, 207.1(5) 
*¢ on holding certain property, 207.1(2) 

* tax where inadequate consideration on purchase or sale, 201 
* taxation year of, 144(11) 


testamentary trust receiving benefits from, 104(27.1) 
transfer to 
capital loss deemed nil, 40(2)(g)(iv)(A) 
DPSP, from, 147(19) 
¢ transfers from 
e« DPSP, to, 147(19)(d)(i1) 
ee excess, 147(22) 
e¢ registered pension plan, to, 147(19)(d)(iii) 
*¢ registered retirement income fund, 147(19)(d)(iv) 
ee registered retirement savings plan, to, 147(19)(d)(ii) 
ee restrictions re, 147(21) 
*¢ spousal RRSP, to, 60(j.2) 
*¢ spouse/partner’s RRSP, RRIF or RPP on breakdown of 
relationship, 147(2)(e)(i), 147(19)(b) (ii) 
ee taxation of amount transferred, 147(20) 
*¢ trust, through, to RPP or RRSP, 104(27.1) 
* trust under, exempt, 147(7), 149(1)(s) 
Deficit affiliate 
¢ defined, Reg. 5905(7.1)(a) 
Defined benefit limit 
¢ defined, Reg. 8500(1) 
Defined benefit provision 
¢ defined, 147.1(1) 
Defined contribution provision, see Money purchase provision 
Definitions, see also the specific defined terms 
application of, Interpretation Act s. 15 
capital gains exemption rules, 110.6(1) 
capital property rules, 54 
charities, 149.1(1) 
corporations, 89 
foreign affiliate rules, 95 
general, 248 
insurance rules, 138(12), 148(9), Reg. 1408 
investment tax credit rules, 127(9) 
registered pension plans, 147.1(1) 
registered retirement income funds, 146.3(1) 
registered retirement savings plans, 146(1) 
regulations, Interpretation Act s. 16 
relationships, 251—252 
resource taxation, 66(15), 66.1(6), 66.2(5), 66.4(5) 
small business rules, 125(7) 
terms used in regulations, Interpretation Act s. 16 
trusts, 108 
Delegation of powers and duties of Minister 
¢ administrative, 220(2.01) 
* by regulation, 221(1)(f) (repealed), Reg. Part IX (repealed) 
Deliberate over-contribution (to TFSA) 
* benefit attributable to, constitutes advantage, 
207.01(1)“advantage’ (c)(i) 
e defined, 207.01(1) 
Demand 
¢ by Minister 
*¢ actuarial report, for registered pension plan, Reg. 8410 
¢ books and records, to retain, 230(7) 
¢ documents, for, 231.2(1)(b) 
¢ information, for, 231.2(1)(a) 


information return, for, 233 
return, for, 150(2) 
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Demand (cont’d) 

e proof of failure to comply with, 244(7), (8) 

¢ proof of service, 244(5), (6) 

¢ third party, see Garnishment for taxes unpaid 
Demutualization, 139.1 

defined, 139.1(1) 

effect of, 139.1(4) 

holding corporation, see Holding corporation 
paid-up capital following, 139.1(6), (7) 

rollover of ownership rights into shares, 139.1(4)(a), (d) 
time of, 139.1(2)(i) 

Denmark, see also Foreign government 

e stock exchange recognized, Reg. 3201(s) 
Density . 

¢ hydrocarbons, determination of, Reg. 1107 
Dental bills, as medical expense, 118.2(2)(a) 
Dental instruments (small) 

¢ capital cost allowance for, Reg. Sch. II:Cl. 12(e) 
Dental mechanic 

* payments to, as medical expenses, 118.2(2)(p) 
Dental plan, see Private health services plan 
Dentist, see also Professional practice 

e defined, 118.4(2) 

Department of Canadian Heritage, see Canadian Heritage, 
Department of 

Department of Energy, Mines and Resources 


* certificate re Class 34 property, Reg. 1104(11), Sch. II:Cl. 
34(d), Sch. II:Cl.'34(g) 


¢ certificate re mineral deposit, 248(1)“mineral resource”(d)(i) 

° certificate re oil or gas well, 66.1(6)“Canadian exploration 
expense”’(d)(iv), 66.1(10) 

* communication of information to, 241(4)(d)(v)-(vi. 1) 

* consultation re mine capacity, Reg. Sch. U:Cl. 1(1), Sch. I:Cl. 
28(b)(i1) 7 

* consultation re pipeline, Reg. Sch. If:Cl. 1), Sch. II:Cl. 2(b) 

¢ determination of prescribed energy conservation property, 
13(18.1), 241(4)(d)(vi.1) 

Department of Finance comfort letters, see Table of Comfort 

Letters 

Department of Fisheries and Oceans Act, see e-Northem Cod 

Compensation and Adjustment Program 

Department of Human Resources Development, see Human 

Resources Development Canada 

Department of Labour Act _ 

¢ s. 5, income assistance payments under, see Older Worker 
Adjustment, Program for 

Department of National Revenue, see Canada Revenue Agency 

Departure tax, see Ceasing to be resident in Canada 

Dependant 

* alimony or maintenance paid to, 118(5) 

¢ child, credit for, 118(1)B(b.1), (d) 

¢ credit for, 118(1)B(b), (d) 

e¢ apportionment of, 118(4)(e) 

e deemed resident, of 

e¢ also deemed resident, 250(1)(f) 

e defined, 118(6), Reg. 8500(1) 


infirm, see Infirm dependant 

medical expenses of, 118.2(2)(a) 

mental or physical impairment, 118.2(2)(b), (c), 118.3(2), 
118.4 


* notch provision, 117(7), 118.2(1)D 

° partial 

ee mental or physical impairment, 118.3(3) 

¢ spouse, 118(1)B(a) 

* wholly dependent persons, credit for, 118(1)B(b) 
ee limitation, 118(4) 

Dependants’ relief acts, trust created by, 70(6.1) 


Dependent personal services, see Employment: income from 
Depletion allowances, see also Resource allowance 

¢ gas well, 65, Reg. Part XII 

¢ lessee and lessor, allocation between, 65(3) 

¢ mineral resource, 65, Reg. Part XII 

¢e coal mine, allocation, 65(3) 

¢ mining exploration, Reg. 1203 

¢ oil well, 65, Reg. Part XII 

¢ supplementary, Reg. 1212 

¢ timber limit, 65 

Depletion base, see Earned‘ depletion base; Mining exploration 
depletion base; ‘Supplementary depletion base 

Deposit 

¢ eligible, see Eligible deposit 

¢ insurance corporation, see Deposit insurance corporation 
* on container 

e¢ as income, 12(1)(a)(ii) 

e ¢ deduction when repaid, 20(1)(m.2) 

ee reserve for, 20(1)(m)(iv) 

¢ specified, see Specified deposit 

Deposit accounting insurance policy 

¢ defined, 138(12), Reg. 1408(1) 

Deposit balance 

¢ of insurer, defined, Reg. 2400(1) 

Deposit insurance corporation, see also Canada Deposit 
Insurance Corporation 

* amounts included in income, 137.1(1), (10) 

* amounts not included in income, 137.1(2) 

¢ deductions in computing income, 137.1(3) 

ee limitation, 137.1(4) 

ee payments to member institutions, 137.1(11) 

e deemed 

. mark-to-market property, by financial institution, 142.5(2) 
° on becoming a financial institution, 142.6(1)(b) 

e on ceasing to be a financial institution, 142.6(1)(c) 


specified debt obligation that was inventory of financial 
institution, 142.6(4)(a) 


¢ deemed not credit union, 137.1(7) 

¢ deemed not private corporation, 137.1(6) 

¢ deeming provision re, 137.1(5.1) 

¢ defined, 137.1(5) 

¢¢ for purposes of dividend gross-up and tax credit, 89(15) 
¢ investment property, defined, 137.1(5) 


member institution 
defined, 137.1(5) 
payments by, deductible in computing income, 137.1(11)(a) 
repayment deductible in computing income, 137,1(11)(b) 
repayment excluded from income of previous year, 
137,112) 

ee security for payment of tax, 220(4.3), (4.4) 

* no ne -gross-up dividends, 89(1)“general rate income 
pool” E(b) 

° not subject to mark-to-market rules, 142.2(1)“financial 

institution’’(c)(iv) 

principal amount of interest payable, 137.1(10.1) 

property owned since before 1975, 137.2 

special tax rate, 137.1(9) 

transfer of premiums from another deposit insurance 

corporation, 137.1(2)(b) 

* transfer of premiums to another deposit insurance corporation, 
137.1(4)(d) 

* wholly-owned subsidiary deemed deposit insurance 
corporation, 137.1(5.1) 

Depositary 

¢ RRIF, see RRIF: depositary 

¢ RRSP, see RRSP: depositary 

¢ TFSA, see TFSA: depositary 


Depository receipt , see American Depositary Receipt 
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Depreciable property, see also Capital cost allowance 
* acquired 


* amalgamation, on, 87(2)(d), (d.1) 
° Pan transfer, amalgamation or winding-up, Reg. 1102(14), 
4.1 


nny cost, 13(5.2) 

non-arm’s length, 13(7)(e), Reg. 1102(20) 
corporations controlled by one trustee, 13(7.3) 

partner’s cost, ITAR 20(4)“acquisition cost” 

hes government assistance, deemed capital cost, 13(7.1), 

(7. 

additions and alterations, Reg. 1102(19) 

amortization, see Capital cost allowance 

available for use, 13(26)-(32), Reg. 1100(2)(a)(i), (vii) 

borrowing money for, 21(3) 

capital, disposed of 

* capital cost, 13(5.4) 

e lease cancellation payment, 13(5.5) 

¢ recaptured depreciation, 13(5.3) 

capital cost, see Capital cost 

capital cost allowance, see also Capital cost allowance 

¢ classes, Reg. Sch. II 

capitalization of interest, 21(1), (3) 

* reassessment, 21(5) 

certain transactions after 1971, ITAR 20(1.2) 

change in proportions of use, 13(7)(d), 13(9) 

change in use 

¢ deemed acquisition/disposition, 13(7)(a), (b), 13) 

classes, for capital cost allowance, Reg. Sch. II 

¢ inclusions in, Reg. 1103 

¢ transfers between, Reg. 1103 

cost of money borrowed to acquire, 21(1) 

¢ election, 21(1) 

deductions allowed, Reg. Part XI 

deemed, Reg. 1101(Sg) 

* capital cost allowance, Reg. Sch. II:Cl. 36 

* separate classes, Reg. 1101(5g) 

deemed capital cost of, 13(7.4) 

deemed disposition/reacquisition 

* capital cost, deemed, 13(7)(f) 

¢ on death, 70(5) 

defined, 13(21) 

* on windup of corporation, 88(1)(c.7) 

depreciation, see Capital cost allowance 

disposition of 

e after ceasing business, 13(8) 

¢ bad debt on, 20(4) 

* capital gain on, 39(1)(a) 

e on death 

ee order of disposition, 70(14) 

ee to child, farming or fishing property, 70(9), (9.01) 

** to spouse, 70(6); ITAR 20(1.1) 

¢ proceeds of disposition, defined, 13(21) 

* recapture, up to original cost, 13(1) 

* terminal loss, where no property left in class, 20(16) 

divided use 

¢ change in ratio of uses, 13(7)(d) 

¢ deemed cost/proceeds of income-producing part, 13(7)(c) 

dividend in kind, ITAR 20(1.4) 

election re 

¢ deemed, 44(4) 

exchanges of, 13(4) 

exclusions from classes, Reg. 1102 

first-year rule, Reg. 1100(2)-(2.4) 

half-year rule, Reg. 1100(2)-(2.4) 

manufacturing and processing business, acquired for 

¢ deemed capital cost of, 13(10) 

manufacturing and processing enterprises, Reg. 1102(15), (16) 

misclassified, 13(6) 


* prescribed class, of 
*¢ transferred to corporation by shareholder,. 85(1)(e), (e.1), 
(e.3), (e.4) 
proceeds of disposition of, 13(21) 
receipt of government grant, 13(7.1), (7.2) 
recreational property, Reg. 1102(17) 
replacement for, 13(4), (4.1) 
rollover of 
* to corporation, 85(1)(e), 85(5) 
* to partnership, 97(2) 
* to trust, 107.4(3)(d) 
sale of, see disposition of (above) 
sale of mortgage, etc., 20(5), (5.1) 
separate classes, Reg. 1101 
transfer of 
* non-resident insurer, by, 138(11.8) 
* not at arm’s length, 13(7)(e),/13(21.2) 
* on mutual fund rollover, 132.2(1)(d) [to be repealed], 
132.2(3)(c) [draft] 
pre-1972, not at arm’s length, ITAR 20(1. 3) 
to corporation, rules, 85(1)(e), 85(5) 
to trust, qualifying disposition, 107. 4(3)(d) 
where UCC exceeds fair market value, 13(21.2) 
uncollectible proceeds of disposition, 20(4)—(4. 2), 
undepreciated capital cost, 13(21) 
Depreciation, see also Capital cost allowance 
e double, in lieu of, Reg. 1100(1)(d) . 
* property acquired before 1972, ITAR 18 
Deputy Minister, see Commissioner of Customs and Revenue 
Derivative assessment, 160 
Designated acquired corporation 
¢ defined, for FAPI rules, 95(1) 
Designated amount 
* of stock option, for employer election re cash-out, 110(1.2) 
¢ of trust, in respect of capital gains, 104(21.2) 
Designated area 
¢ defined in Canadian Wheat Board Act, 76(5) 
Designated asset 
¢ defined, for oil sands mine development project, 66.1(6) 
¢ defined, for oil sands project, Reg. 1104(2) 
Designated beneficiary 
e defined, 210 
¢ no deduction for income of trust paid to, 104(7) 
Designated benefit, see Registered retirement income fund: 
designated benefit 
Designated city 
e defined, Reg. 7304(1) 
Designated Class 34 income, Reg. 1100(24) [repealed] 
Designated contributor (in respect of a trust), see also Settlor 
(of trust) 
° Pp lication in definition of exempt beneficiary, 104(5.4)(b)Q), © 
ii 


e e eee e e ee @ e °@¢ eo} 


¢ defined, 104(5.6), (5.7)(c) 

Designated corporation 

¢ defined, for FAPI rules, 95(2)(s) 

e defined, for insurance rules, Reg. 2405(3) 

*¢ loan by insurer to, 138(4.5) 
Designated country, see also Designated treaty country 
e defined, Reg. 8006 

Designated donor information 

¢ defined, 241(10) 

¢ use of by RCMP or CSIS restricted, 241(9.1) 
Designated educational institution 

¢ defined, 118.6(1) 


ee for credit to graduates working in designated Sat isda 
118.71(1) 
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Designated educational institution (cont’d) 
* registered educational savings plan, 146. 1(1)“post- secondary 
educational institution’’(a), 146.1(1)“trust’’(d) 


¢ student enrolled at, education credit, 118. 602)", 

Designated employee benefit 

¢ deductible when paid by employee life and health trust, 
104(6)(a.4) 

e defined, 144.1(1) > 

¢ excluded from employee benefit Hpi (EBP) benefits, 
6(1)(g)Gv) 

¢ must be only object of ELHT, 144.1(2)(a) 

* no tax to employee on, 144. pie 

Designated entity — pet 

¢ defined, re non-resident investment or pension fund; : 

115. 2(3)(b) 

Designated financial institution 

e defined, 153(6) 

¢ large remittances to be made at, 153(1) 

ee exception, 153(1.4) 

Designated gift (for charity disbursement rules) — 

¢ deemed not spent on charitable activities, 149.1(1.1)(a) 

¢ defined, 149.1(1) 

¢ not included in receiving charity’s' income, 149.1(12}(b)(i) 

* receiving charity need not disburse, 149.1(4.1)(d), 188.1(12) 

Designated income, see Trust (or estate): designated income, tax 

on 

Designated insurance property 

e defined, 138(12), 248(1) 

Designated investment services 

¢ defined, re non-resident investment or pension fund, 115.2(1) 

Designated liquidation and dissolution 

e defined, 95(1) 

e excluded from pregnant-loss rules, 13(21. 2)(e)Gii)(E)(1)2;: 
14(12)( Oe 18(15)(b)(iv)(A)AD, 40(3.4)(b)(v)(A)D, 
40(3. NON yi) 

Designated overburden removal cost, Ree. 1104(2), Reg. Sch. 

II:Cl. 12(q) 

¢ defined, Reg. 1104(2) 

Designated partnership 

e defined, for FAPI rules, 95(2)(t) 

¢ defined, for non-resident surplus stripping, 212.1(3)(e) 

Designated pension plan, see Designated plan 

Designated person . 

* benefit conferred on through corporation, 74.4(2) 

ee exceptions, 74.4(4), 74.5(5) 

ee special rules, 74.5(6)-(8) 

¢ benefit conferred on through trust, 74,3(1) 

¢ defined 

efor attribution rules, 74.5(5) 

ee for communication of information, 241(10) 

ee for FAPI transitional rules, 92(1.5) 

Designated person or partnership 

e defined, for foreign affiliate surplus. calculations, 

Designated plan, see also Individual pension plan 

e defined, Reg, 8515(1)—(3) 

¢ defined, for registered pension plans, Reg. 8500(1). 

Designated pooled pension plan 

¢ defined, 147.5(1) 

Designated property 

¢ capital dividend account, re 

ee defined, 89(1) 

** gain on excluded from calculation, 89(1)“capital dividend 
account”’(a)(i)(C)(D; 89(1)“capital dividend 
account’’(a)(i1)(C)() 

¢ foreign accrual property income, re 

ee defined, 95(3.1) 


Reg. 5907(1) 
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Designated provincial program 

* defined 

ee for RDSPs, 146.4(1) 

¢¢ for RESPs, 146.1(1) 

Designated provisions 

° defined, for look-through rule = certain trusts, 259(5) 

Designated rate 

¢ defined, Reg. 5100(1) 

Designated region 

* credit to graduates working in, 118.71(2) 

* defined, 118.71(1) 

Designated region, prescribed 

* credit for investment in, 127(9)“specified percentage”(a)(ii)(B), 
127(9)“specified orveitace'itanvl), 127(9)" ‘specified 
ne npeMtaratdene) ) 

¢ defined, Reg. 4607 

Designated savings arrangement 

¢ defined, Reg. 8300(1) 

Designated securities lending arrangement 

¢ defined, 212(20) 

¢ non-resident withholding tax, 212(19) 

Designated shareholder 

° defined, Reg. 4901(2), (2.3) 

Designated stock exchange 

e defined, 248(1) 

¢ designation of by Minister of Finance, 262 

Designated taxation year 

* defined, Reg. 5907(1.6) _ 

Designated taxpayer information 

¢ defined, 241(10) 

¢ use of by RCMP, CSIS or FINTRAC, 241(9), (9.1) 

Designated treaty country, Reg. 5907(11), (11.1), (11.11) 

Designated underground storage cost 

e defined, Reg. 1104(2) 

Designated withdrawal 

¢ defined, for Home Buyers’ Plan, 146.01(1) 

Designation 

* to treat capital gain as forgiven amount, 80.03(7) 

Designation year (re capital gains of trust) 

e defined, 104(21.2) 

Determination, see also Assessment 

e Appropriations for Contingencies of a Bank, 26(4) 

¢ legal fees relating to, 56(1)(1), 60(0), 152(1.2) 

e Minister, by. 


ee general anti-avoidance rule application, 152(1.11) 

ee losses, of, 152(1.1) 

eee binding on Minister and taxpayer, 152(1. 3) 

eee following GAAR assessment, 152(1.11), (1.12) 

eee treated like an assessment, 152(1.2) 

ee that taxpayer’s chief source of income not farming, 31(2) 
* notice of 

ee date deemed made, 244(14), (15) 

ee general anti-avoidance rule application, 152(1.11), 245(6) 
ee losses, 152(1.1), 152(1.2) 

ee mailing date, 244(14) 

ee proof that not objected to, 244(10) 

ee provisions applicable to, 152(1.2) 

¢ partnership income or loss, 152(1.4)—(1.8) 

e¢ objection to, 165(1.15) 

* question, of, by Tax Court, 174 

e redetermination, 152(1:2) 

* tax consequences under general anti-avoidance rule, 245(5) 


time, defined, 110.6(1)“qualified small business corporation 
share” 

¢ value of propert 
Review Board, 


, by Canadian Cultural Property Export 
18.1(10) 
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Deuterium-enriched water 

* capital cost allowance, Reg. Sch. II:Cl. 26 

Development, see Canadian development expense; Scientific 

research and experimental development 

Development phase (of oil sands project) 

¢ defined, Reg. 1104(2) 

Developmental program for children, see Children’s Arts Tax 

Credit 

Devices 

* for hearing- or sight-impaired, business expense, 20(1)(1r) 

* medical, credit for, 118.2(2), Reg. 5700 

Dex Resources TCC case overruled, 66.1(1)“Canadian 

exploration expense”’(d)(i), 66.1(9)(a) 

Diabetic 

* blood-sugar level measuring device, medical expense, Reg. 
5700(s) 

Diagnostic procedures 

¢ medical expenses, 118.2(2)(0) 

Diamond 

* extraction of, 248(1)“mineral resource”’(d)(ii) 

° pera investments for deferred income plans, Reg. 
900(1)(n.1) 

Diapers (for incontinence), medical expense, 118.2(2)(i.1) 

Die, etc., capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Digester gas 

¢ defined, Reg. 1104(13) 

° ineuded in eligible waste fuel, Reg. 1104(13) “eligible waste 
ue 


Digital versatile disc, see Digital video disk 

Digital video disk (DVD) 

¢ rental, capital cost allowance, Reg. Sch. II:Cl. 12(r) 

e* excluded from half-year rule, Reg. 1100(2)(a)(iii) 

Diligence, see Due diligence 

Diplomat 

¢ Canadian, abroad 

e* deemed resident in Canada, 250(1)(c), 250(2) 

*« reimbursement of allowance, non-taxable, 6(1)(b)(i1i) 

¢ foreign, in Canada 

e* exemption from tax, 81(1)(a), 149(1)(a), Canada-U.S. Tax 

Treaty:Art. XXVIII 

Direct equity percentage, defined, 95(4) 

Direct financing lease 

¢ prescribed property for specified debt obligation definition, 
Reg. 9004 

* prescribed security for lending-asset definition, Reg. 
6209(b) (iii) 

Directed person (debt forgiveness rules) 

¢ defined, 80(1), 80.04(1) 

¢ eligible transferee, 80.04(2) 

¢ obligations issued by, 80(14) 

Director, Director General 

e duties delegated to, 220(2.01), Reg. 900 

Director (of corporation) 

e «fees 

ee income, 6(1)(c) 

e¢ withholding tax, 153(1)(g) 

° liability of 

e¢ for corporation’s unremitted source withholdings, 227.1 

¢¢ for offence of corporation, 242 

Disability, see Mental or physical impairment 

Disability assistance payment, see also Registered disability 

savings plan 

* not counted for purposes of Child Tax Benefit, 122.6“adjusted 
income 


* not counted for purposes of GST/HST Credit, 
122.5(1)“adjusted income” 


* not counted for purposes of Old Age Security clawback, 
180.2(1)‘‘adjusted income” 

¢ tax on, 146.4(6) 

¢ withholding tax 

*¢ non-resident, 212(1)(r.1) 

ee resident, Reg. 153(1)(i) 

Disability benefit, see Disability insurance; Disability pension 

Disability Home Purchase Credit, 118.05, see First-Time Home 

Buyer’s Credit and Disability Home Purchase Credit 

Disability insurance 

¢ benefits under, income, 6(1)(f); ITAR 19 

* employer’s contribution not a taxable benefit, 6(1)(a)() 

* top-up contributions by employer, see Disability policy 

Disability payments 

¢ military action, for 

** exempt, 81(1)(e) 

Disability pension 

* CPP, see Canada Pension Plan/Quebec Pension Plan: disability 
pension 

¢ RCMP, exempt, 81(1)(G) 

Disability policy 

¢ defined, 6(17) 

* top-up payments on insolvency of insurer, 6(18) 

¢¢ reimbursement to employer, 8(1)(n.1) 

Disability-related building modifications 

¢ deductible, 20(1)(qq) 

¢ medical expense credit, 118.2(2)(1.2) 

Disability-related devices and equipment 

e deductible, 20(1)(rr) 

Disability-related employment benefits 

¢ when not included in income, 6(16) 

Disability supports deduction, 64 

Disabled 

¢ defined (for pension plan), Reg. 8500(1) 

Disabled person, see Mental or physical impairment 

Disbursement excess 

* registered charity, of, carryforward, 149.1(20) 

ee defined, 149.1(21) 

Disbursement quota 

¢ anti-avoidance rule, 149.1(4.1) 

¢ defined 

ee for charitable foundation, 149.1(1), Reg. 3701 

ee for charitable organization, 149.1(21)(c) 

Disclaimer, defined, 248(9) 

Disclosure of information 

¢ by CRA, see Communication of information 

¢ to CRA, see Information return 

Discontinuance of business, see Ceasing to carry on business 

Discontinuance of venture capital business 

¢ meaning of, 204.8(2) 

e penalty tax, 204.841 

Discount, see also Bond: discount 

¢ defined, pre-1972 obligation, ITAR 26(12) 

Discounted bonds, see Bond: discount 

Discretion of Minister, see Minister (of National Revenue) 

Discrimination, Canada-U.S. Tax Treaty:Art. XXV 

Dishonoured cheque, see Cheque: dishonoured 

Disposed share 

¢ defined, for foreign affiliate liquidation and dissolution, 
88(3)(d) 

Disposing affiliate 

¢ defined, 88(3.1), 93(1), 95(1)“designated liquidation and 
dissolution” 

Disposing corporation 

e defined, 93(1) 
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Disposition 
* capital gain, 39(1)(a), 40(1) 
¢ child, to, 40(1.1) 
¢ deceased taxpayer, of, 70(5), 164(6) 
deemed 
by trust, every 21 years, 104(4) 
mark-to-market property, by financial institution, 142.5(2) 
on becoming a financial institution, 142:6(1)(b) 
on ceasing to be a financial institution, 142.6(1)(c) ° 
on ceasing to be resident, 128.1(4)(b) 
on death, 70(5)-(10) 
on gift, 69(1)(b)(ii) 
specified debt obligation that was inventory of financial 
institution, 142.6(4)(a) 
ee where spousal trust distributes property to other per: 
107(4) Pp P perty person, 
¢ deemed contribution of capital, where, 53(1.1) 
e deferral of tax on, see Rollover 
¢ defined, 248(1) 
ee satisfaction of obligation, deemed not to be, 49.1 
¢ depreciable, see Depreciable property 
¢ income interest in trust, 106(2) 
e involuntary, election re, 13(4) 
ee deemed, 44(4) 
¢ land used in farming business of partnership, 101 
¢ life insurance policy, interest in, 248(1)“disposition’”(b.1) 
¢ loss on, see Loss(es); Stop-loss rules 
* non-resident, by, 116(1)-(6) 


¢ certificate, 116(2) 

* notice, 116(3) 

* treaty-protected property, 116(5.01), (5.02) 

e where tax deferred under tax treaty, 115.1 

of interest in life insurance policy, 148(9), Reg. 217(1) 
partnership, on ceasing to exist, 98 

personal-use 

¢ capital loss nil, 40(2)(g)(iii) 

principal residence, see Principal residence 

proceeds of, see Proceeds of disposition 

purchaser corporation controlling or controlled by taxpayer, 
40(2)(a)(ii) 
¢ subsequent to debt forgiveness, 80.03(2) 
¢ to a trust, no change in beneficial ownership, 69(1)(b)(i11) 
e together with services, allocation rule, 68 
* trust, to 
ee capital loss nil, 40(2)(g)(iv) 
Disposition day (for trust) 

e defined, 104(5.3), (5.8) 
Dispute, taxes in 

¢ whether taxpayer required to remit, 164(1.1)(d), 225.1 
Dissolution, see Winding-up 
Distance education 

e education credit, full-time student, 118.6(2)B 

Distress preferred share, 80.02 


* constitutes commercial obligation, 80(1)“commercial 
obligation” 


* constitutes excluded security, 80(1)“excluded security” 
¢ defined, 80(1) 
¢ disposition of following debt forgiveness, no: deemed. capital 
gain, 80.03(2) 
settled 
* effect of, where subsidiary wound up into parent, 80.01(5) 
¢ meaning of, 80.02(2)(c), 80.02(7)(a) 
share ceasing to be, 80.02(7) 
substituted for debt, 80.02(3) 
substituted for other distress preferred share, 80.02(5) 
substitution of commercial debt obligation for, 80.02(4) 
substitution of other share for, 80.02(6) 


Distributing corporation 

¢ defined, 55(1)“distribution” 

Distribution 

for butterfly purposes, defined, 55(1) 

from TFSA, defined, 146.2(1) 

of property by non-resident trust, reporting requirement, 233.5 
on winding-up, 84(2), (6) 

tax, see Corporate distributions tax 

Distribution equipment 

* capital cost allowance, Reg. Sch. II:Cl. 47 

¢ defined (re energy conservation CCA), Reg. 1104(13) 
Distribution tax 

* on income trusts, see SIFT trust: distributions to unitholders 

* on partnerships, see SIFT partnership: distributions to partners 
Distribution tax on income trusts, see SIFT trust 

Distribution time 

¢ defined, 128.1(7)(b) 

Distribution year 

e defined 


0 GE Seino of tax on distribution by trust to non- 
resident beneficiary, 220(4.6)(a) 


ee for foreign tax credit of trust, 126(2.22) 

District 

e defined, Reg. 1802(5) 

District energy equipment 

* capital cost allowance, Reg. Sch. I:Cl. 43.1(a)(ii.1) 

¢ defined, Reg. 1104(13) 

District energy system 

¢ conditions for Class 43.1/43.2 treatment, Reg. 1104(16) 
e defined, Reg. 1104(13) 

Divestment obligation percentage 

e avoidance of, 188.1(3.2)—(3.5) 

e defined, for private foundations, 149.1(1) 

¢ penalty for having, 188.1(3.1) 

* private foundation can be revoked for having, 149.1(4)(c) 
Dividend 

* capital, see Capital dividend 

¢ capital gains dividend 

ee mutual fund corporation, election, 131(1)-(1.4) 


* compensation, see Securities lending arrangement: dividend 
compensation payment 


¢ deemed, 84 

ee added to cost base of share, 53(1)(b) 

ee guaranteed share, on, 84(4.3) 

ee income trust distribution, 104(16) 

ee interest on income bond, 15(3) 

eee non-resident corporation, 15(4) 

e* non-resident surplus strips, 212.1, 212.2 

ee genelaneiehs becoming resident in Canada, 128.1(1)(c.1), 

Ci 

on demutualization of insurance corporation, 139.1(2)q) 

on disposition of share of foreign affiliate, 93(1) 

on distribution by mutual holding corporation, 139.2 

partnership distribution, 96(1:11)(b) 

redemption of share, 84(3) 

reduction of paid-up capital, on, 84(4), (4.1) 

SIFT trust distribution, 104(16) 

term preferred share, on, 84(4.2), 258(2) 

windup of business, 84(2) 

¢ deemed not received, 55(2)—(5) 

e deemed paid 

ee deemed payable when, 84(7) 

ee where not deemed received, 84(8) 

¢ deemed proceeds of disposition of share, or capital gain, 
55(2)-(5 

¢ deemed received where attribution rules apply, 82(2) 

¢¢ where not applicable, 84(8) 
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Dividend (cont’d) 

¢ defined, 248(1) 

ee for stop-loss rules, 112(6)(a) 

¢¢ for treaty purposes, Canada-U.S. Tax Treaty:Art. X:3 

¢ election re 

ee excessive, 184(3), (3.1)-(5) 

employees profit sharing plan, allocation by, 144(8) 

excluded from tax under Part VI.1, 191(1) 

exempt, on share of foreign affiliate, 93(3) 

foreign affiliate, from, 20(13), 95(1),-113(1), Reg. 5900 

honwien business corporation, from, received by non-resident, 

1 

gross-up, 82(1)(b) 

guarantee agreement re 

¢ no deduction, 112(2.2)—(2.22) 

in kind 

 “COSst Of 22) 

¢ depreciable property as, ITAR 20(1.4) 

includes stock dividend, 248(1) 

income, 12(1)G), (k), 82(1), 90 

¢ whether specified investment business, 125(7) “specified 
investment business” 

insurance corporation 

* to policyholders, 140(1) 

life insurance policy, 148(2) 

mortgage investment corporation, from 

e deemed bond interest, 130.1(2), (3) 

non-resident corporation, from, 90 

non-resident-owned investment corporation 

* election re, 133(7.1)-(7.3) 

non-taxable 

¢ portion not included in beneficiary’s income 

ee mutual fund trust, 132(3) 

* received by trust 

ee designation re, 104(20) 

ownership certificate required, 234 

paid 

¢ by non-resident corporation 

° out of exempt surplus, 113(1)(a), 113(4) 

° out of hybrid surplus, 113(1)(a.1) 

° out of pre-acquisition surplus, 113(1)(d) ° 

° out of taxable surplus, 113(1)(b), (c) 

e in excess of elective amount, tax on; 184 

* private corporation, by, 83(2) 


public corporation, by, 83(1) 
to non-resident 
° foreign business corporation, by, 213 
° tax on, 212(2) 
¢ United States resident, Canada-U.S. Tax Treaty:Art. X 
patronage, see Patronage dividends 
qualifying 
¢ defined, 83(6) 
e jate-filed election, 83(3)-(5) 
* payment of, 83(1) 
received 
¢ amount included in income, 82(1), 90 
¢ by broker/dealer, withholding tax, 153(4), (5) 
¢ by corporation 
ee deduction from income, 112(1), (2) 
** — stop-loss rules, 112(2.1)-(2.9) 
¢ by financial institution, 112(5)—(5.2) 
* by prescribed venture capital corporation, deemed not 
taxable dividend, 186.2 
¢ by spouse, transfer of, 82(3) 
¢ by trust, allocation to beneficiary, 104(19), (20) 
*  gross-up, 82(1)(b) 
refund, see Dividend refund 
rental arrangement, see Dividend rental arrangement 
short-term preferred share, 112(2.3) 


e e e e e e 


simultaneous, 89(3) 
* non-resident-owned investment corporation, 133(7.2) 
stock, see also 248(1)“dividend” 
amount of, 95(7), 248(1)‘‘amount” 
cost of, 52(3) 
deemed to be substituted property, 248(5)(b) 
defined, 248(1) 
excluded from deemed dividend, 84(1)(a) 
paid as benefit, 15(1.1) 
“stop-loss” rule, 112(3), (3.1), (3.2), (4), (4.2), (4.3), (7) 
stripping, see Surplus stripping 
tax credit, 121 
taxable 
* allocation of, by credit union, 137(5.1), (5.2) 
* amalgamation, on, 87(2)(x) 
¢ deduction from tax otherwise payable, 121 


eeeee#e®@ 


defined, 89(1)“taxable dividend” 112(6)(a), 129(7), 248(1) 
non-resident-owned investment corporation, of; 
133(8)“taxable dividend” 

* received by private corporation, tax on,, 186 

* received by trust, designation re, 104(19) 

taxable corporation, from 

e life insurer, received by, 138(6) 

term preferred shares, on 

* received by specified financial institution, 112(2.1) 

unclaimed at year-end 

¢ withholding tax, 153(4) 

ee effect of remittance, 153(5) 

Dividend allowance 

¢ defined, for Part VI.1 tax, 191.1(2) 

Dividend compensation payment, see Securities lending 

arrangement: dividend compensation payment 

Dividend-like redemption 

Dividend payer 

¢ defined, for capital gains stripping rules, 55(3)(a)(ii1)(A) 

Dividend recipient 

¢ defined, for capital gains stripping rules, 55(3) 

Dividend refund, see also Refundable dividend tax on hand 

¢ defined, 129(1) 

e interest on, 129(2.1), (2.2) 

¢ mutual fund corporation, to, 131(5) 

* private corporation, to, 129 

¢¢ application to other liability, 129(2) 

ee dividends deemed not to be taxable dividends, 129(1.2) 

Dividend reinvestment plan 

¢ whether taxable as shareholder benefit, 15(1) 

Dividend rental arrangement, see also Securities lending 

arrangement 

e defined, 248(1) 

* gross-up and credit denied, 82(1)(a)(i), 82(1)(c) 

¢ intercorporate dividend deduction denied, 112(2.3) 

¢ no deduction for dividends received under, 112(2.3) 

Dividend stripping, see Surplus stripping 

Dividend tax 

e refundable, see Refundable dividend tax on hand 

Dividend tax credit, 121 

Division of property, see Partition of property 

Divisive reorganization, 55(1), 55(3)(b) 

Divorce and separation 


* alimony, maintenance or support, see Support payments 
(spousal or child) 


* attribution rules do not apply 

e¢ generally, 74.5(3) 

e¢ RRSP withdrawals, 146(8.3) 

° Palen profit sharing plan rights, transfer of, 147(2)(e)(i), 

* registered education savings plan, rights transferred, 204.91(3) 
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Divorce and separation (cont’d) 

¢ reimbursement of legal expenses, not taxable, oe 1) 

* separation agreement defined, 248(1) 

* tracing of property transfer does not apply, 160(4) 

* transfer of DPSP funds to spouse’s RPP, RRSP or RRIF, 
147(2)(e)G), 147(19) 

° prance RPP funds to spouse’s RPP, RRSP or RRIF, 

* transfer of RRIF funds to spouse’s RRSP or RRIF, 146.3(14) 


* transfer of RRSP funds to spouse’s RRSP or RRIF, 146(16)(b), 


Dock 

* capital cost allowance, Reg. Sch. II:Cl. 3 

ee for mine, Reg. Sch. II:Cl. 10(1) 
Documentary production 

¢ whether qualifies for Canadian film/video tax credit, Reg. 

1106(9) 

Documentation 

* contemporaneous, for'transfer pricing audit, 247(4) 
Documentation — due date 

¢ defined (for transfer pricing), 247(1) 

Documents, see also Books and records 

demand for, 231.2(1)(b) 

examination of, where privilege claimed, 232(3.1)-(7) 
execution of, by corporations, 236 

foreign-based, 143.2(13), (14), 231.6 

proof of, 244(9), (13) 

requirement to provide, 231.2 
¢ compliance order, 231.7 
* interference with CRA official, 231.5(2) 

seized 
¢ copies of, 231.5 

seizure of, 231.3(5)-(8) 

e where privilege claimed, 232(3), (4)-(7) 

transfer pricing, 247 

waiver of requirement to file, 220(3.1) 
Dog, see Guide dog expenses; Animal 
Domicile, see Residence 
Donations, see Gifts and donations; Gratuities 
Double counting of deductions or credits, eet) 
Double jeopardy, 238(3), 239(3) 
Double taxation, elimination of, Canada-U.S. Tax Taine Art. 
XXIV 
Doubtful debts 

e reserve for, 12(1)(d), (1) 
Dow Jones Industrial Average units 

° quate investments for deferred income plans, Reg. 

900(1)(n.1) 

Downsizing, Reg. 8505 

* pension benefits, Reg. 8308(9) 

* program, defined, Reg. 8505(1) 

* suspension or cessation of pension, Reg. 8503(8) 
Dragon Dictate software 

¢ disability supports deduction, 64(a)AGi)(G) 

¢ medical expense credit, 118.2(2)(1.42) 

Dramatic work, copyright royalties 

¢ no withholding tax, 212(1)(b)(vi), 212(9)(b) 
Dressing oneself 

e defined, 118.4(1)(H 

* impairment with respect to 

ee certification by occupational therapist or physician 
for disability credit, 118.3(1)(a.2)(iv) 
for education credit, 118.6(3)(b)(@ii) 

°° eligibility for disability credit, 118.4(1)(c)(@i.1) 
Drilling and exploration expenses, see also Exploration and 
development expenses; Prospecting 

* associations, partnerships, syndicates, ITAR 29(9), (10), (13) 
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deduction by any corporation, ITAR 29(11) 

defined, ITAR 29(30) 

extended meaning of, ITAR 29(27), (28) 

general limitation, ITAR 29(31) 

incurred for specific considerations, ITAR 29(23), (24) 

individual, of, ITAR 29(12) 

limitation re payments for rights, ITAR 29(23), (24) 

oil or gas corporation, ITAR 29(1), (3)-(5) 

other corporations, ITAR 29(4), (5) 

potash corporations, 66(2) 

renunciation by joint exploration corporation, ITAR 29(6), (7) 

special product corporations, 66(2) 

Drilling or exploration expense 

¢ defined, 66(15) 

Drilling rights, see Exploration and drilling rights 

Drinks, see Food : 

Drive-in theatre, property acquired for 

* capital cost allowance, Reg. Sch. II:Cl. 10(q) 

Driver’s licence 

¢ change of address, deduction for, 62(3)(h) 

Driveway alterations 

¢ medical expense credit, 118. 2(2)( 6) 

Drought or flood region 

* prescribed drought region, Reg. 7305 

* prescribed region of flood or excessive moisture, Reg. 7305.02 

e sales of livestock in 

ee deferral of income from, 80.3(4) 

eee exceptions, 80.3(6) 

ee inclusion of deferred amount, .80.3(5) 

amalgamation, on, 87(2)(tt) 

Drug plan, see Private health services plan 

Drugs 

¢ charitable donation from inventory, additional deduction, 
110.1(1)(a.1), (8) 

¢ medical expense credit, 118.2(2)(n), (s), Reg. 5701 

¢¢ behind-the-counter drugs, Reg. 5701 

ee Special Access Programme, 118.2(2)(s) 

Due dates, see Deadlines 

Due diligence. 

e defence to directors’ liability, 227.1(3) 

¢ defence to foreign reporting requirements, 233.5 

¢ obligation on TFSA issuer, 207.01(5) 

Dues 

e not deductible, 8(5) 

¢ professional, union, etc.,.deduction for, 8(1)() 

* recreational club, etc., not deductible, 18(1)(1)(ii) 

Dumping, see Anti-dumping duties or countervailing duties 

Duties | 

* anti-dumping or countervailing, see Anti-dumping or 
countervailing duties 

Dwelling 

¢ modifications to, for physically impaired person, tax credit for, 
118.2(2)(1.2) 

Dwelling-house 

¢ entry into, 231.1 


E 
EBP, see Employee benefit plan 
EBRD, see European Bank for Reconstruction and Development 
ECE, see Eligible capital expenditure 
ECP, see Eligible capital property 
EEDD, see Excessive eligible dividend designation 
EFILE, see Electronic filing 
EFT, see Exempt foreign trust 
EHLT, see Employee life and health trust 
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EI (employment insurance), see Unemployment insurance 
ELHT, see Employee life and health trust 
EOSMDE, see Eligible oil sands mine development expense 


Earned depletion allowances 

* computation, Reg. 1201 

¢ deduction from income, 65 

Earned depletion base 

* capital costs of depreciable property, added to 

** proceeds of later disposition, 59(3.3)(b) 

* computation, Reg. 1202, 1205 

¢ expenses added to 

e* amounts receivable, portion included in income, 59(3.3)(a) 

Earned income 

¢ for child care expenses, 63(3)earned income” 

¢ for Child Tax Benefit, 63(3)“earned income”, 122.6 

* for RRSP purposes, defined, 146(1)“earned income” 

¢ for refundable medical expense credit, 122.51(1)“eligible 
individual’’(c) 

Earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Earnings supplement, see Social assistance payment: 

supplementing employment income 

Earnout agreement 

* payments taxable, 12(1)(g) 

* payments to non-resident, 212(1)(b) (closing words) 

Earthquake reserves 

¢ insurers, Reg. 1400(3)L 

Easement 

* ecologically sensitive land, value when donated, 110.1(5), 
118.1012) 

ee valuation applies for capital gains purposes, 43(2) 

Ecological gifts 

¢ by corporation, 110.1(1)(d) 

¢ by individual, 118.1(1)“total ecological gifts” 

¢ determination of value by Minister of Environment, 
118.1(10.1)-(10.5) 

ee appeal to Tax Court of Canada, 169(1.1) 

ee reassessment, 118.1(11) 

* easement, servitude or covenant, valuation, 110.1(5), 118.1(12) 

ee valuation applies for capital gains purposes, 43(2) 

¢ fair market value, certificate of, 118.1(10.5) 

¢ reduced capital gain inclusion, 38(a.2) 

¢ tax if donee disposes of the property, 207.31 

Ecologically sensitive land, see Ecological gifts 

Economic profit 

¢ defined, for foreign tax credit, 126(7) 

¢ none, limitation on foreign tax credit, 126(4.1) 

Economic zone, see Exclusive economic zone 

Edition (of periodical) 

e meaning of, 19.01(6) 

Education assistance 

* provided by employer to employee’s relative, whether taxable, 
6(1)(a)(vi) 

Education credit, 118.6(2) 

disabled student, 118.6(3) 

interest on student loan, 118.62 

loan from RRSP, see Lifelong Learning Plan 

part-time student, 118.6(2)B(b) 

textbook credit, 118.6(2.1) 

unused 

** transfer to spouse, 118.8 

** transfer to supporting person, 118.9 

Education savings plan, 146.1, see also Registered education 

savings plan 

¢ appeal from refusal to register, 172(3)(e), 180 

ee conditions, 146.1(2) 


* defined, 146.1(1)“education savings plan” 

* payment out of 

*¢ registered plan, 56(1)(q), 146.1(7) 

* registration of, 146.1(2), (4) 

** conditions, 146.1(2) 

e*« deemed, 146.1(3) 

ee refusal by Minister 

deemed, 172(4)(d) 

* trust deemed inter vivos, 146.1(11) 

Educational assistance payment 

¢ defined, 146.1(1) 

¢ from registered plan, taxable, 56(1)(q), 146.1(7) 

¢ limitations on, 146.1(2)(g), (g.1) 

¢ payable until 6 months after student ceases to be enrolled, 
146.1(2.21), (2.22) 

Educational institution 

* certification by Human Resources Development Canada, 
118.5(1)(a)(ii), 118.6(1)“designated educational 
institution’’(a)(ii) 

¢ designated, defined, 118.6(1) 

Educational program 

¢ qualifying, defined, 118.6(1) 

Egypt, see also Foreign government 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(d) 

Elected functional currency 

¢ defined, for functional currency rules, 261(1) 

Elected property 

¢ defined, for CCA separate-class rules for licences, Reg. 
1101(1ag) 

Electing contributor (to trust) 

¢ defined, 94(1) [proposed] 

* election to limit liability for non-resident trust’s tax, 94(16) 

¢ liability for joint contribution to trust, 94(17) 

Election, see also Rollover 

* amounts receivable at date of death, 70(2) 

ee revocation of, 70(4) 

* assets acquired from foreign affiliate, 80.1(4)-(6) 

* averaging provisions, ITAR 49 

e basic herd, reduction of, 29(1) 


beneficiary, by, re single payment from DPSP, Reg. 1503 
beneficiary of non-resident trust, by, 107(2.002) 
branch tax, Reg. 2403 
CCPC, not to be for purposes of dividend tax credit, 
125(7)“Canadian-controlled private corporation’ (d) 

¢ Canadian development expenses of partnership, exclusion of, 
66.2(5)“Canadian development expense’’(f) 


¢ Canadian oil and gas property expenses of partnership, 
exclusion of, 66.4(5)“Canadian oil and gas property 
expense’’(b) 

capital cost allowance 

e inclusions, Reg. 1103 

¢ not to be deducted, ITAR 26.1(2) 

* separate class for certain equipment, Reg. 1101(5q), (5t) 
¢ transfers between classes, Reg. 1103 
* capital dividend, re, 83(2)-(4) 

ee excessive, tax on, 184 

* capital gains dividend, re 

e¢ investment corporation, 131(1), Reg. 2104 

** mortgage investment corporation, 130.1(4), Reg. 2104.1 
eee excessive, tax on, 184 

ee mutual fund corporation, 131(1), Reg. 2104 

excessive, tax on, 184 

¢ capital gains exemption 

ee farm property, 110.6(2) 

ee fishing property, 110.6(2.2) 


°° gains to Feb. 22/94, 110.6(3), (19)-(30), see also Capital 
gains deduction: election to trigger gain 


ee small business shares, 110.6(2.1) 
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Election (cont’d) 
¢¢ when corporation going publics 48. 9 
° a interest distribution by personal trust or prescribed trust, 


. one of interest, 21 

¢ carryback or carryforward, see Carryback; Carryforward 
* cash method (farming or fishing business), 28(1) 

* ceasing to be resident, on, 128.1(4)(d),. Reg. 1300-1302 


* on returning to Canada, 128-1(6)(a), (c),,128.1(7)(d), (g) 


ostponement of departure tax by posting, security, 
20(4.5)-(4.54) ae : y 


change in use of property, 45(2) e 
communal organization, re taxable income, 143(2), (3) ° 


corporation and shareholder, re property transferred 
* eligible property, 85(1.1) 

cost of capital property where change in’ ectic of 
corporation, 111(4)(e) 


* corporation and partners re property transferred, 85(1), (2) 


¢ Crown corporation, to remain taxable, 149(1.11): 

* currency to use other than Canadian dollar, 261(3): ° 
e death benefit, ITAR 40 Byar' 

¢ death of taxpayer, 70(6.2), Reg. Part X > 
¢ debt settled on windup of subsidiary into parent, 80.01(4) : 
¢ deemed capital loss on partnership interest,.40(3.12) ~f 


deemed disposition of bad debt or share of insolvent 
corporation, 50(1) 
* deemed disposition of capital property on change of control, 
111(4)(e) 
° Be ie of “departure tax” payment, 220(4.5)-(4:54), Reg. 3 
¢ departure tax, see taxpayer ceasing to be resident (below) ‘ 
¢ disposition of Canadian securities, 39(4) : 
e disposition of share in foreign affiliate, 93(1), (1.1), (1.11) ; 
e disposition of vessel, 13(15)(b), 13(16) : 
¢ eligible non-residential building, 1101(Sb.1) ; 
* emigration that is temporary, ignored, 128.1(6)(a), (c), . 
12851(7)(4), (g) sdneia : 
employees profit sharing plan, Reg: 1500 5 
excessive, re dividend 4 
treatment of excess as loan, 184(3.1)—(5) . 
alternative treatment of, as separate dividend, eet : 
Reg. 2106 ° 
executor, by, to carry back losses to year of death, 164(6) ° 
expropriation assets, re, 80.1(1), Reg. 4500 ° 
fiscal period, non-calendar year, 249.1(4) e 


ee 


¢ fiscal period of terminated partnership, 99(2)-(4) 
e fishermen, tax deduction, Reg. 105.1 
¢ foreign trust reporting, 233.2(5) 
e forward averaging, 110.4(2) [repealed] 

ee revocation, 110.4(6.1) [repealed] 

¢ functional currency other than Canadian dollar, 261(3) 

° ay by communal organizations, allocated to members, 

43(3.1) 

inducement, where offset by expense, 12(2:2) 

insurer 

¢ non-resident, 219(5.2) 

interest on expropriation assets, 80.1(2) 

international banking centre eligible deposit, re, 33. 1(6) 

e restriction on, 33.1(7) 

investment tax credit, renunciation by general partner, 127(8.4) 
involuntary dispositions, 13(4) 

joint exploration corporation, 66(10)—(10.4) ° 
late, 220(3.2)—-(3.7); Reg. 600 ° 
leasing properties, in respect of, 16.1(1) ° 
legal representative of deceased taxpayer, see also Legal . 
representative of deceased taxpayer 


¢ lump-sum payments, ITAR 40 ° 

* manufacturing and processing property, Ae 1102(16.1) ° 

* mortgage investment corporation, re capital ee dividend, ° 
130. (4) 
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¢ where not made, 130.1(4.1) 
mutual fund corporation, re dividend, 131(1)-(1.4) 
mutual fund reorganization, 132.2(2)“qualifying exchange’’(c) 
mutual fund trust status from beginning of first year, 132(6.1) 
non-resident, to file return under Part I, 216(1), bab 

¢ restriction on deduction, 216(8) 
non-resident-owned investment corporation, 133(7. aes), 
Reg. 500 

* revocation of, Reg. 501 
non-resident parent corporation, re interest on loan, 218(3), (4) 
Part II of former Act, under, ITAR 66 — 
Part VI.1 tax, to pay, 191.2 
partners, by | 

° re property transferred, 97(2) 

¢ validity of, 96(3) 
partnership ceasing to exist 

¢ rules applicable, 98(3), (4) 


partnership’s Canadian development expenses, 
66.2(5)“Canadian development expense ”’(f) 


partnership’s Canadian oil and gas property| expenses, 
66.4(5)“Canadian oil and gas property expense’(b) 
pension plan payments, ITAR 40 

personal injury award, 81(5) 


personal representative, by, to carry) back losses to year of 
death, 164(6) 


post-emigration loss, 128.1(8) 
ostponement of departure tax by posting security, 
20(4.5)-(4.54) 

postponement of tax on distribution of property by trust to 
non-resident beneficiary, by posting security, 220(4.6)—(4.63) 
preferred beneficiary, of trust, 104(12), 104(14), Reg. 2800 
principal residence, 45(3) 
* distribution by spousal trust, 107(2.01)... 
¢ where not available, 45(4) 

property owned on Dec. 31/71, ITAR 26(7) 

proportional holdings in trust property, 259(2) 

proprietor, on disposing of business, 25 

public corporation, to be, ITAR 50(2) 

qualifying dividend 
e Jate-filed, 83(3)-(5) 

RPP contribution 
e additional voluntary contributions, 8(1.1) 

refund of RRSP premiums, ITAR 61(2), Reg..5600 
replacement property, 13(4), 44(5) 

representation expense, 20(9) 

research and development, 37(8)(a)(i)(B),.37(10) 

reserves for year of death, 72(2) 

retirement compensation arrangement 
¢ refundable tax, 207.5(2) 

revocation of, see Revocation of election 

rights or things on death, re, 70(2) 
* revocation of, 70(4) 

sale of accounts receivable, 22 

scientific research, 37(8)(a)(i)(B), 37(10) 

scientific research tax credit, re first holder of share, 127.3(9) 
segregated fund trusts, Reg. 6100 

services not rendered, 20(24), (25) 

share-purchase tax credit, re first holder of share, 127.2(10) 
small business development bond, 15.1(3) 

specified leasing property not to be exempt property, Reg. 
1100(1.14) 

spousal attribution rule on emigration, 74.2(3) 

stock option 
¢ by employee where shares have dropped in value, 180.01 
° Oe oe to forgo deduction for cash payment, 110(1.1), 


subsec. 26(7) of ITAR, under, Reg. 4700 
surpluses, re, Reg. Part XXI 


tax foie to, deemed payable antes amended Act, ITAR 
49(1) 
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Election (cont'd) 
* taxpayer ceasing to be resident 


e* deferral of capital gains, 128.1(4)(d), Reg. 1300-1302 
e* deferral of payment of taxes, 220(4.5)-(4.6) 

ee realization of capital gains, 128.1(4)(d), Reg. 1302 

* time of acquisition of control, re, 256(9) 

¢ transfer of property to corporation 


¢* partnership, from, 85(2), (6)-(9) 

eee partnership wound up, 85(3) 

ee shareholder, by, 85(1), (6)-(9) 

eee eligible property, 85(1.1) 

* treat bovine animal as specified animal, 28(1.2) 

* treat dividend as capital dividend, to, 83(2.2)-(2.4) 

e* where not available, 83(2.1) 

* trigger capital gain on small business corporation share, 48.1 
* trust, by 

*¢ accumulating income, 104(12), 104(14), Reg. 2800 

*¢ capital distribution, no rollover, 102(2.001) 

** gains not distributed to beneficiaries, 107(2.11), (2.12) 


108(1)“trust’’(g) 

e* preferred beneficiary, 104(12), 104(14), Reg. 2800 
¢ \V-day value, re, Reg. 4700 
¢ withholding tax, 153(1)(n) 
** to increase, 153(1.2), Reg. 109 
* work in progress, exclusion of, 34 
Election expenses 
¢ contributions deductible, 127(3)-(4.2) 
Elector 
¢ defined, 110.6(19) 
Electric, gas or steam corporations 
¢ information returns, Reg. 213 
Electric motor system technician 
° apprenticeship job creation credit, 127(9)“investment tax 

credit” 
Electrical advertising signs 
* capital cost allowance, Reg. Sch. II:Cl. 11 
Electrical energy, see Energy: electrical 
Electrical furnace 
e medical expense credit for, Reg. 5700(c:2) 
Electrical generating equipment 


° cap cost allowance, Reg. Sch. II:Cl. 1(k), Sch. If:Cl. 2(a), 
II:Cl. 8(g), Sch. II-Cl. 8(h), Sch. If:Cl. 9(e), Sch. If:Cl. 
9(f), Sch. II: Ci. 17(a.1), Sch. I:Cl. 29, Sch. If:Cl. 34, Sch. 
II:Cl. 40, Sch. II:Cl. 41, Sch. I:Cl. 43.1, Sch. I:Cl.-43.2 


e electrical energy producer/distributor 


*¢ capital cost allowance, Reg. Sch. I:Cl: 1(@m), Sch. I:Cl. 
8(f), Sch. II:Cl. 9(a) 


e for mine 


*¢ capital cost allowance, Reg. 1102(8)-(9.2), Reg. Sch. ILCl. 


10(r), Sch. II:Cl. 41 
Electricity, see Energy: electrical 
Electronic communications equipment 
¢ capital cost allowance, Reg. 1101(5p), Reg. Sch. II:Cl. 10() 
¢ excluded from apprentice vehicle mechanics’ deduction, 
8(6)(b)(iv) 
¢ excluded from tradesperson’s tools deduction; 8(6.1)(d) 
Electronic data processing equipment, see Computer 
Electronic document 
* print-out as proof, 244(9) 
Electronic filing 
¢ E-FILE, 150.1 
¢ information returns 
e¢ emailing of taxpayer portion, Reg. 209(3), (4) 
*¢ mandatory, Reg. 205.1 
e¢ optional, 244(22) 


postponement of 21-year deemed disposition rule, 104(5.3), 


* mandatory, for certain corporations, 150.1(2.1), Reg. 205.1(2) 
[draft of Oct. 7/11] 

°° penalty for failing to file electronically, 162(7.2) ; 

* proof of return filed, 244(21) 

¢ tax returns, 150.1 

Electronic mail 

¢ information slips to tax payers, Reg. 209(3), (4) 

Electronic notice of assessment 

* presumed sent and received, 244(14.1) 

Electronic point-of-sale equipment 

* capital cost allowance, Reg. Sch. II:Cl. 12(s) 

Electronic records 

* requirement to maintain, 230(4.1) 

** exemption, 230(4. 2) 

Electronics technician (consumer products) 

- apprenticeship job creation credit, 127(9)* investment tax 
credit” 

Electrotherapy device 

* medical expense credit, Reg. 5700(z.2) 

Elevator 

¢ for disabled, 20(1)(qq) 

¢ grain, 76(4), (5) ° 

Eligible adoption expense 

¢ defined, 118.01(1) 

Eligible alignment income 

¢ defined (for corporate inclusion of partnership income), 34.2(1) 

Eligible amount 

¢ charitable donations 

°° defined, 248(31), (41) 

ee limits amount of donation credit, 110. 1(1)(a), 118.1(1)“total 

charitable gifts” 

e defined 

ee for charitable or political donations, 248(31), (41). . 

eee where deemed nil for donation. over $5,000, 248(41) 

e¢ for foreign retirement arrangement, 60.01 

¢¢ for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 

ee for RRIF, 146.3(6.11) 

* political contributions, 248(31) 

ee defined, 248(31), (41) 

ee limits amount of political credit, 127(3) 

Eligible apprentice 

e defined, 127(9) 

Eligible apprentice mechanic 

¢ deduction for tools, see Apprentice mechanic 

e defined, 8(6)(a) 

Eligible business entity 

e defined, 204.8(1) 

Eligible Canadian partnership 

¢ defined, 80(1), 80.04(1) 

¢ whether a “directed person’, 80(1)“directed person” 

Eligible capital amount 

¢ amalgamation, on, 87(2)(f) 

¢ defined, 14(1) 

e included in business income, 14(1) 

* partnership ceasing to exist, on, 98(3)(g), 98(5)(h) 

* treated as taxable capital gain for capital gains exemption on 
qualified farm property, 14(1.1) , 

¢ treated as taxable capital gain for capital gains exemption on 
qualified fishing property, 14(1.2) 

Eligible capital expenditure 

amalgamation, on, 87(2)(f) 

defined, 14(5) 

partnership ceasing to exist, on, 98(3)(g) 

qualified farm property, in respect of, 14(1. 2)(b)A Gi)(A) 

qualified fishing property, in respect of, 14(1.1)(b)AGi)(A) 

reduction where assistance received in respect of, 14(10), (11) 
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Eligible capital expenditure (cont’d) 
° repayment’of assistance 
ee deduction after ceasing to carry on abalinea 20(1)¢hh. 1) 
ee while carrying on business, 14(10)(b) i‘ 
Eligible capital property, see also Cumulative eligible ean 
amalgamation, on, 87(2)(f) 
deduction on ceasing to ay on business, at 
deemed disposition of: 
¢ on death, 70(5.1) 
defined, 54, 248(1) 
e pre-1972 obligation, ITAR 26(12) 
disposition of 
bad debt on, 20(4.2) 
deemed, on death, 70(5.1) 
income inclusion, 14(1) 
no capital gain, 39(1)(a)(i) 
no capital loss, 39(1)(b)(i1) 
uncollectible portion of proceeds, 20(4.2) . 
distribution by trust to beneficiary, 107(2)(f) 


85( 
* excessive capital gains exemption election, wid 
e exchange of, 14(6) 
ee¢ replacement property, 14(7) 

* incorporation expenses, IT-143R2 para, 13. 

* non-resident,)of . 

ee beginning to use: in Canadian business, 1415). 
ee ceasing to use in Canadian business, ,14(14) 
* partnership ceasing to exist, on, 98(3)(g) 

e qualified farm property, relating to, 14(1.1). 

¢ qualified fishing property, relating to, 14(1.2) 
e rollover 

** to corporation, 85(1)(d), (d.1), (e.1) 
eto partnership, 97(2) ; 

ee to trust, 107.4(3)(e) 

¢ transferred to corporation, see rollover saneve), 
¢ winding-up, on, 88(1)(c.1) 

Eligible child 

¢ defined 

ee for adoption expense credit, 118. O1(1) 

ee for child care expense deduction, 63(3) 
Eligible child care space expenditure 

¢ defined, 127(9) 

Eligible controlled foreign affiliate 

¢ defined, 95(4) 

Eligible corporation 

¢ for restrictive-covenant rules 

ee defined, 56.4(1) 

¢ for RRSP/RRIF small business investments 
ee defined, Reg. 5100(1) 

°¢ qualified investment in, Reg. 4900(6)(a) 
Eligible deposit 

¢ international banking centre, with, 33.1(1) 

¢¢ deductible only from IBC income, 33.1(8) 
Eligible distribution 

¢ defined, for foreign spin-off, 86. a 

Eligible dividend 

¢ defined, 89(1), 248(1) 

¢ designation of, 89(14) 

¢ dividend compensation payment deemed to be, 260(1.1), (5) 
* excessive, see Excessive eligible dividend designation 
° 45% gross-up, 82(1)(a.1), 82(1)(b)Gi) 

Eligible donee 

¢ for charity revocation tax 

ee defined, 188(1:3) 

ee transfer to, 188(1.1)B(c), 1896. 2)(b), 189(6. a” 
¢ for RCAAA revocation tax 


Mae property” for transfer to corporation by shareholder, 
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ee defined, 188(1.4) 

Eligible dwelling © 

e for home renovation tax credit, defined, 118. ae 
Eligible electronic payment card 

¢ defined, 118.02(1) 

¢ public transit pass credit available, 118.02(2)C 
Eligible expense 

e defined, for Children’s Arts Tax Credit, 118. 031(1); Reg. 9401 
Eligible fiscal period 

° defined, 34.2(1)“eligible alignment income”(a), (b) 
Eligible fitness expense 

* defined, for Children’s Fitness Credit, 118.03(1) © 
Eligible funeral arrangement, 148.1 Hoe 

¢ defined, 148.1(1), 248(1) 


¢ emigration of individual, no deemed disposition, 
128.1(10)“excluded right or interest’(e)(1v) 


excluded from various trust rules, 108(1)“trust’(e.1) 
exemption for amount accruing in, 148.1(2)(a) ; 
income: inclusion. on return of funds,.12(1)(z.4),. 148. 1(3), 
information return, Reg. 202(2)(m) 

payment to non-resident, Reg. 202(2)(m). 

e information return, Reg. 202(2)(m) 

¢ withholding tax, 212(1)(v) 

payment to resident, Reg. 201(1)(f) 

provision of funeral services under, 148.1(2)(b)(i) 
rollover to new trust, 248(1)“disposition’(f)(vi) ~ 
Eligible housing loss, see Housing loss: eligible. 
Eligible individual 

¢ defined 

¢¢ for budget surplus tax cuts, 122.52(1) 

ee for Child Tax Benefit, 122.5(1), (2) 

ee for GST credit, 122.6, 122.62(1); Reg. 6301, 6302 
ee for refundable medical expense credit, 122.51(1) 
ee for rollover to RDSP on death, 60.02(1) 

Eligible interest : 

e defined, for restrictive covenant rules;’56.4(1) 
Eligible investment 

e defined, 204.8(1) 

¢ of financial institution, for capital tax 

ee defined, 181.3(5), 190.14(2) 

¢ of labour-sponsored venture capital corporation ° 

ee tax where insufficient, 204.82 , 

eee  yefund of tax, 204.83 

Eligible labour body 

¢ defined, 204.8(1) 

Eligible landfill site 

¢ defined; Reg: 1104(13) 

Eligible loan 

¢ made by international banking centre, 33.1(1) 

*¢ ceasing to be eligible, rules, 33.1(11)(a) 

*¢ where no deduction permitted, 33-1(10) 

Eligible medical gift 

¢ defined, 110.1(8), (9), Reg. 3505 

¢ donation of from inventory, additional Belen, 110. cee 1)" 
Eligible member 

¢ defined, for agricultural cooperatives, 135.1(1) 
Eligible non-residential building 

¢ addition or alteration to, rules for, Reg. 1102(23), (24) 
¢ additional allowance for, Reg. 1100(1)(a.1), (a.2) 

ee manufacturing and processing, used for, Reg. 1100(1)(@:- 1) 
¢ defined, Reg. 1104(2) 

* separate CCA class, Reg. 1101(5b.1) 

* under construction on March 19,2007, Reg! 1102(25) 
y eldea offset 


° Santee on rollout’ of property by trust,’107(2)(c)(ii), 
07(2.1)(c) (iii) 
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Eligible offset (cont'd) Eligible taxation year 


¢ excluded from disposition, 248(1)“disposition’’(h) ¢ defined, for retroactive spreading of lump-sum payments, 
» defined, 108(1) ae yee 

we : : gible taxpayer 
STE a mine developmentespeney ¢ defined, for small business investment tax credit, 127(9) 
* included in CEE, 66.1(6)Canadian exploration Eligible tool 

expense’’(g.2)(ii) * cost of, 8(7) 
Eligible pension income ¢ deduction for, see Apprentice mechanic 
¢ defined, 60.03(1), 118(7) ¢ defined, 8(6)(b), 8(6.1) 
Eligible period (for home renovation tax credit) Eligible transferee (of forgiven debt) 
¢ defined, 118.04(1) * agreement to transfer forgiven amount to, 80.04(4) 
Eligible period of reduced pay * defined, 80.04(2) 
¢ defined, Reg. 8500(1) Eligible travel period 
Eligible period of temporary absence ¢ defined, for long-haul trucker rules, 67.1(5) 
¢ defined, Reg. 8500(1) Eligible trust 
Eligible person ° defined 
¢ defined, for restrictive-covenant rules, 56.4(1) o © “IOmeEAP! rules, 95(1) 
Eligible pooling arrangement Eligible variable benefit withdrawal amount 
* defined, for small business investment capital gain rollover, * defined, for 2008 for RRIFs, 60.021(3) 

44.1(1) Eligible volunteer firefighting services 
Eligible portion (of corporation’s gains or losses) ¢ credit for, 118.06(2) 
e defined, 129(4) ¢ defined, 118.06(1) 
Eligible portion (of the specified amount) Eligible waste fuel 
¢ re royalty reimbursements, 80.2(11) ¢ defined, Reg. 1104(13) 
Eligible proceeds * used in MER generation system, Reg. Sch. II:Cl. 
. defined, for rollover to RDSP on death, 60.02(1) 43.1(c)(a)(i) ), Sch. II:Cl. 43.1(d)(ix), Sch. II:Cl. 43.2 
Eligible production corporation Eligible waste management facility 
* defined, for film/video production services credit, 125.5(1) * defined, Reg. 1104(13) 
Eligible property Elk, 80.3(1)“breeding animals” 
* conversion of foreign bank affiliate to branch Email, see Electronic mail 
e¢ defined, 142.7(1) Emergency-response vehicle 
¢ shareholder/corporation rollover, for, 85(1) ¢ deemed not to be automobile, 248(1)“automobile’’(b.1), (b.2) 
°° defined, 85(1.1) Emergency worker 
ee limitation re real property of non-resident, 85(1.2) ¢ volunteer 
Eligible public transit pass *¢ exemption from employment income, 81(4) 
* defined, 118.02(1) Emigration, see Ceasing to be resident in Canada 
Eligible real property gain Emigration disposition 
* defined, 108(1), 110.6(1) [repealed] ¢ defined, 74.2(3) 
Eligible real property loss Emigration year 
¢ defined, 108(1), 110.6(1) [repealed] ° defined 
Eligible relocation ee for foreign tax credit, 126(2.21) 
¢ defined, 248(1) ¢¢ for security for departure tax, 220(4.5) 
* moving expenses deductible, 62 Employed 
Eligible resale property e defined, 248(1) 
¢ defined, for SIFT REIT rules, 122.1(1) ¢ in Canada 
* gains from disposition of, 122.1(1)“real estate investment ee deemed, 115(2)(c) 

trust’’(b)(vi) ** non-residents, tax on, 2(3), 115(1) 
* revenue from managing, 122.1(1)“qualified REIT ¢¢  part-year residents, 114 

property’’(b)(ii) Empl 

5a ; ployee 
Eligible RRIF withdrawal amount rer 
* defined, for 2008 only, 60.021(2) °° capital cost allowance, 8(1)(j)(ii), 13(11) 
Eligible salary and wages ** deductions allowed, 8(1)(j), 8(9) 
¢ defined, 127(9), (11.4) ¢ allowances, 6(1)(b) 
Eligible sewage treatment facility ** not income, 6(6) 
¢ defined, Reg. 1104(13) * automobile (belonging to employee) 
Eligible small business corporation °° capital cost allowance, 8(1)(j)(ii), 13(11), Reg. 
* defined, for small business investment capital gain rollover, 1100(1)(a)(x), 1100(6) 

44.1(1), (10) ** interest expense, 8(1)(j)(i), 67.2, 67.4 
¢ share ee leasing expense, 67.3, 67.4 
¢¢ defined, for small business investment capital gain rollover, * automobile (belonging to employer) 

44.1(1), (11) ¢¢ employee of partner, 12(1)(y) 

Eligible survivor benefit period *¢ goods and services tax, treatment of, 6(7) 
* defined, Reg. 8500(1) ** operating expenses, benefit, 6(1)(k), (1), Reg. 7305.1 
Eligible taxable capital gains of trust, defined, 108(1)“eligible °° rule for automobile salesperson, 6(2.1) 
taxable capital gains” *¢ standby charge, benefit, 6(1)(e), 6(2) 
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Employee (cont’d) 

automotive products, transitional assistance benefits taxable, 
56(1)(a)(v) 

benefit, see Benefit: employment 

benefit plan, see Employee benefit plan 

benefits taxable, 6(1) 

Canada Pension Plan, contribution, credit fie 118.7 
charity trust, receipts, Reg. 3502 

clergyman’s residence, 8(1)(c) 

contribution to RPP deductible, 147.2(4) 
contribution to teachers’ exchange fund, 8(1)(d) 


deductions, see Deductions in computing income from office 
or employment 


defined, 248(1) 

¢ for employee life and health trusts, 144.1(1) 
e for source deductions, Reg. 100(1) 

dues 

¢ deduction, 8(1)() 

¢ non-deductible, 8(5) 

dues to professional organization, deductible, 8(1)(i)(i) 
employer, as 

¢ deductions, 8(1)(i)Gi), 8(11)d-1), 8(1)d.2) 

ee certificate of employer, 8(10) 

employment insurance premiums 
e as employer, deductions, 8d 1) 
¢ credit for, 118.7 

expenses of 
e deductions, 8(1) 
e general limitation, 8(2) 

foreign country, of 

¢ exemption, 149(1)(a) 
e family and servants of, 149(1)(b) 

former, see Former employee 

group insurance premium, portion taxable, 6(4) 
housing loan to, or spouse, 15(2.4)(b) 

includes officer, 248(1) 

income maintenance plan benefits, ITAR 19 
incorporated, see Personal services business 
international organization, of, tax deduction, 126(3) 
legal costs recovered, income, 56(1)(1) 

legal expenses of collecting or establishing right to wages, 
81(1)(b) 

loan, see Employee loan 

meals, 8(4) 

musical instrument costs, 8(1)(p) 

negotiating contracts, expenses, 8(1)(f) 

* certificate of employer, 8(10) 

part-time 
* travelling allowance, excluded from income, 81(3.1) 
payments received from employer 

¢ during employment, 5(1), 6(3) 

¢ on death, see Death benefit 
* on termination or retirement, see Retiring allowance 
profit sharing plan, see Employees profit sharing plan 
Quebec Parental Insurance Plan premiums 

¢ as employer, deductions, 8(1)(1.2) 
* credit for, 118.7:B(a.1), (a.2) 

¢ deduction for, 60(g) 

railway, see Railway: employees, 8(1)(e) 

registered pension plan contributions, 8(1)(m), 147:2(4) 
retirement compensation arrangement, see Retirement 
compensation arrangement 

* return required of, re withholding of taKs 227(2), Reg. 107 
ee where not filed, 227(3) 
* salary deferral arrangements, deduction for amounts forfeited 

under, 8(1)(0) 

¢ salesperson’s expenses, 8(1)(f) 
°° certificate of employer, 8(10) 
* share option benefits, 7(1) 
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¢ shares held by trustee, 7(2) 

* shares purchased for, by trustee, 7(6) 

* sickness and accident benefits, income, 6(1)(f) 
¢ stock options, see Stock options 

¢ transport, away-from-home expenses, 8(1)(g) 

¢ travelling expenses of, 8(1)(h) 

ee certificate of employer, 8(10) 

ee limitation, 8(4) 

eee re meals, 8(4) 

* trust, see Employee trust 

* unemployment insurance premiums 

e¢ credit for, 118.7 

¢ union dues, deductible, shdersbgs 

Employee benefit plan 

¢ allocations, 32.1(2) 

¢ amalgamation, on, 87(2)(j.3) 

* amount received from, see payments out bf (below) 
* becoming retirement compensation arrangement 
ee deemed contribution, 207.6(4) 

e benefits from, taxable, 6(1)(g) 

¢ ¢ not taxable under general benefit provision, 6(1)(a)(ii) 
ee who deemed to received benefit, 6(1.2) 

* contributions to, 6(10) 

ee not deductible, 18(1)(0) 

ee when deductible, 18(10) 

¢ deduction in computing income of, 104(6)(a.1) 
¢ deduction to employer, 32.1 

e defined, 248(1) 


OLD of property by, deemed disposition at cost amount, 
b) 


* emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’(a)(vi) 


¢ excluded from non-resident trust rules, 94(1) “exempt foreign 
trust’(f) [proposed] 

¢ excluded from various trust rules, 108(1)“trust’(a) 

¢ income of, 32.1(3) 

* payments out of 

ee not subject to non-resident tax, 212(17) 

ee to employee, taxable, 6(1)(g) 

eee source withholding, 153(1)(a) 

ee to employer, taxable, 12(1)(n.1) 

¢ prescribed arrangement, Reg. 6800 

* reversionary trust rules do not apply, 75(3)(a) 

Employee health and life trust, see Employee life and health 

trust 

Employee life and health benefit trust, see Employee life and 

health trust 

Employee life and health trust, 144.1 

amalgamation of corporations, effect of, 87(2)G.3) 

benefits under insurance plan administered by, 6(1)(f)(iii.1) 

ceasing to be resident in Canada, 128.1(4)(b.1) 

conditions for, 144.1(2), (3) 

deemed not to be EBP, 248(1)“employee benefit plan”(a) 


deemed not to be RCA, 248(1)“retirement compensation 
arrangement ’(f.1) 


¢ deemed not to be SDA, 248(1)“salary deferral 
arrangement ’(f.1) 

¢ defined, 144.1(2), 248(1) 

¢ designated employee benefit, see Designated employee benefit 

¢ distribution by 

*¢ included in income if not designated employee benefit, 

56(1)(z.2), 144.111) 
ee withholding of tax at source 
¢*¢ payment to Canadian resident, 153(1)(s) 


ee asheeas to non-resident, 212(1)(w) 
° ony deemed disposition at fair market value, 


. eueated of beneficiary, no deemed disposition, 
128.1(10)“‘excluded right or interest’’(e)(vi.1) 
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Employee life and health trust (cont'd) 
¢ employer contribution to 


e«¢ deductible to employer, 20(1)(s), 144.1(4)-(7) 
** not a taxable benefit to employee, 6(1)(a)(1) 

e excluded from certain trust rules, 108(1)“trust’’(a) 
* exemption from Part XII.2 tax, 210(2)(d) 

* former employees, 144.1(1)“employee” 


immigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest’’(e)(vi.1) 


¢ key employee, see Key employee 

¢ losses, carryback and carryforward, 111(7.3)-(7.4), 144.113) 
* minimum tax not payable by, 127.55(f)(iv) 

¢ prescribed payments permitted to employers, Reg. 9500 

* reversionary trust rules do not apply, 75(3)(b) 

Employee loan, 6(9), 80.4(1) 

* forgiven, amount to be included in income, 6(15) 

¢ to buy motor vehicle, 15(2:4)(d) 

* to buy stock, 15(2.4)(c) 

Employee trust, 6(1)(h) 

¢ allocations under, includable in income, 6(1)(h) 

benefits from, not includable in employee’s income, 6())(a)(ii) 
deduction in computing income of, 104(6)(a) 

defined, 248(1) 


distribution of property by, deemed disposition at fair market 
value, 107.1(a) 


* emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’(e)(i) 


e excluded from various trust rules, 108(1)“‘trust’’(a) 
* payments out of, not subject to non-resident tax, 412g) 
* receipt from, 12(1)(n) 

* rollover to new trust, 248(1)‘‘disposition’(f)(vi) 

* trust not falling within definition, 108(1)“trust’’(a.1) 
Employees’ charity trust 

e defined, Reg. 3500 

Employees profit sharing plan 

allocations under, income, 6(1)(d), 144(3) 

capital gains allocated, 144(4)-(4.2) 

deferred profit sharing plan not an, 147(6) 

defined, 144(1), 248(1) 

disposition of property to, capital loss nil, 40(2)(g)(iv)(A) 
dividend credit allocated, 144(8) 

election, Reg. 1500 


emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’(a)(v) 


¢ employer’s contribution, deduction, 20(1)(w), 144(5) 

¢ excluded from non-resident trust rules, 94(1)“exempt foreign 
trust’(e) [proposed] 

¢ excluded from various trust rules, 108(1)‘trust’’(a) 

¢ flow-through entity for capital gains exemption, 39.1(1) 

* foreign tax credit, 144(8.1) 

* income allocated, 144(3) 

* information return, Reg. 212 


interest income, allocation re, 144(8.2) 
payment under 
* portion excluded from income, 81(1)(k) 
* used to purchase income-averaging annuity contract, 
deductible, 61(2)(a) 
* payments “out of profits” defined, 144(10) 
* receipts from, 12(1)(n) 
** by employee, 144(6)-(8) 
¢ refund to former beneficiary, 144(9) 
* registration of, as DPSP, 147(3), (4) 
* reversionary trust rules do not apply, 75(3)(a) 
¢ rollover to new trust, 248(1)“disposition’(f)(vi) 
* trust not taxable, 144(2), 149(1) 
Employer 
* benefits provided by, taxable, 6(1) 
* certificate re employees’ expenses, 8(10) 


* contributions of 
*¢ Canada Pension Plan, to 
eee deductible, 8(1)(1.1)G) 
ee deferred profit sharing plan, to, 20(1)(y), 147(8)-(9. 1) 
eee limitation on deductibility, 18(1)G) 
*¢ employees profit sharing plan, to, 20(1)(w), 144(5) 
** employment insurance premiums 
eee deductible, 8(1)(.1)G), 9(1) 
° a | ey plan, 20(1)(q), 147. ae Reg. Part XX VII 
Revoked 
creme a 20(1)(r) 
°°. profit sharing plan, to . 
eee limitation on deductibility, 18(1)(k) 
*¢ Quebec Parental Insurance Plan premiums 
eee deductible, 8(1)(1.2), 9(1) 
a8 Vee supplementary unemployment benefit plan, to, 
ee limitation on deductibility, 18(1)(i) 
deduction re salary deferral arrangements, 20(1)(o0) 
defined, 248(1) 
for automobile standby charge, 6(2) 
for disability insurance top-up payments, 6(17).... 
for employee loans, 80.4(1)(b)(G) 
for incorporated employee/RCA rules, 207.6(3)(a) 
for municipal officer’s expense allowance, 81(3)(c) 
for source deductions, Reg. 100(1) 
generally, 248(1) 
¢ housing subsidy, taxable, 6(23) 
* insolvent, commutation of benefits, see Registered pension 
plan: insolvent employer 


* participating, defined, 147.1(1), Reg. 8308(7) 
* payment to employee 
*¢ during employment, 5(1), 6(3) 


¢ on death, see Death benefit ; 

* on termination or retirement, see Retiring allowance 
* reimbursement for housing loss, 6(19)-(22) 
° specified, see Specified employer 
* union locals all deemed to be one, for pension purposes, Zk 
* withholding of tax, 153(1), Reg. 101 
*¢ variations in deductions, Reg. 106 
Employment 
e benefits, see Benefit 
¢ defined, 248(1) 
* expenses, see Employee: expenses of 
¢ income from, 5(1), 6(1), Canada-U.S. Tax Saline Art. XV 
*¢ reimbursement to employer, 8(1)(n.1) 
insurance, see Employment insurance 
loss from, 5(2) 
office or, see Office or employment 
outside Canada, tax credit, 122.3 
special work site, at, 6(6) 
tax credit [repealed], 127(13)-(16), Reg. 6000. 

amalgamation, continuation of predecessor’s, 87(2)(qq) 
parent’s, after subsidiary wound up, 88(1)(e.4) 
* termination of, see Former employee; Retiring allowance 
Employment Credit, see Canada Employment Credit 
Employment insurance, see also. Registered supplementary 
unemployment benefit plan 
° benefit 
** remuneration, Reg. 100(1) 
** repayment of, 60(v.1) 
°° repayment of overpayment, deduction for, 60(n)(iv) 
°¢ right to, no disposition on emigration, 128.1(10)“excluded 
right or interest’’(h) 
°° self-employment (Part VIL.1), taxable, 56(1)(a)(iv) 
ee taxable, 56(1)(a)(iv) 
¢¢ withholding tax, 153(1)(d.1), Reg. 100(1)‘remuneration’’(g) 
° seine) replacement benefits under temporary pre 
i 


eee eee @ 
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Employment insurance (cont'd) 

* premium 

ee collection of debt by US Internal Revenue Service; Canada- 
U.S. Tax Treaty:Art. XXVI-A:9 

ee paid by employee 

as employee, credit, 118.7:B(a) 

eee as employer, deduction, 8(1)(1.1) 

¢¢ paid by employer, deduction, 9(1) (general accounting 
principles) 

** paid by self-employed person, credit, 118.7:B(a) 


¢ Program for Older Worker Adjustment, see Older Worker 
Adjustment, Program for ; 


* tips and gratuities covered by, Reg. 100(1)“remuneration’(a.1) © 


Employment Insurance Act 

¢ benefits under, see Employment insurance: benefit 

* costs of appealing decision under, deductible, 60(0) 

ee recovery of, income, 56(1)(1)(Gi) 

¢ financial assistance under, 56(1)(r) 

Enactment, see also Amendments; Legislation 

¢ defined, ITAR 12“enactment” 

End of taxation year 

¢ defined, Reg. 1104(1) © 

Endowment (to charity), see Enduring property 

Enduring property [repealed] 

¢ of registered charity 

ee defined, 149.1(1) 

Energy 

* conservation property, Reg. 8200.1, Reg. Sch. Whe 43.1 

ee determination of, 13(18.1) 

e¢ disclosure of information to Siete Mines & Resources, 
241(4)(d)(vi. 1) ? 

* conversion grant 

ee included in income, 12(1)(u), 56(1)(s). 

ee information return re, Reg. 224 

** non-resident taxable on, 212(1)(s) 

ee prescribed program, Reg. 5501 

¢ distribution of, 66(15)“principal-business corporation’’(h) 

¢ electrical 

*¢ combustion turbine for, separate. class, Reg. 1101(5t) 

ee corporation distributing or generating 


* equipment for, Reg. 1102(8), (9), Sch. ILCl. 1(m), Sch. 
Il: ep 2(c) 

eee exclusion from CCA restrictions, Reg. Ae e)p 

eee information return, Reg. 213(1) 

eee municipal corporation, exemption, 149(1.2) 

ee cata for processing in prescribed area, 

127(9)“qualified property’’(c.1) 

** generating equipment, capital cost en ewe Reg. Sch. 
If:Cl. 17(a.1) 

*¢ generating, manufacturing & processing credit, 125.1(2) 

** producing or processing, 125.1(3)“manufacturing or 
processing’ "(h), Reg. 1104(9)(h) 

* generation of, 66(15)“principal-business corporation’ (h) 

* property, see Specified energy property 

¢ renewable, generation of, Reg. Sch. H:Cl. 43.1 

¢ wind, conversion system, Reg. Sch. II:Cl. 34. 

Energy Cost Benefit 

¢ disclosure of taxpayer information to enable payment, 

241(4)(d)(vii.2) 

¢ payments non-taxable, 81(1)(g.5) 

Energy, Mines & Resources, see Department of Energy, Mines 

and Resources . 

Enforcement of Act, 220-244, see also Collection of tax 

Engineer, see Professional practice 

England, see United Kingdom 

Enhanced combined cycle system 

¢ defined, Reg. 1104(13) 

Enhanced garnishment, 224(1.2), (1.3) 
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Enhanced recovery equipment, Reg. 1206(1) 

* proceeds of disposition, 59(3.3)(d) 

Enquiry, see Inquiry 

Entering Canada, see Becoming resident in Canada 

Entertainer 

¢ USS, resident, Canada-U.S. Tax: fran Art, XVI 

Entertainment expenses (and meals) 

¢ airplane, train, bus travel, 67.1(4). 

¢ Christmas party exemption, 67.1(2)(f) 

¢ club dues and facilities, 18(1)() 

* construction work camp exemption, 67.1(2)(e.1) 

¢ “entertainment” meaning of, 67.1(4) 

¢ general limitation on deduction for, 67.1(1) 

e* exceptions, 67.1(2) 

¢ included in convention fee 

ee limitation on deductibility, 67.1(3) 

¢ interpretation, 67.1(4) 

Entity 

¢ defined 

ee for foreign affiliates, 95(1) 

e ¢ for SIFT trust and partnership distributions, 122.1(1) 

ee for third-party civil penalty, 163.2(1) 

Entrant bank 

¢ defined, for conversion of foreign bank affiliate to branch, 
142.7(1) 

Entrusted shares percentage [repealed], see Exempt shares 

percentage 

Entry 

* Canada, into, see Becoming resident in Canada 


e dwelling-house, into, for audit, 231. 1(3), see also Search 
warrant 


*¢ compliance required, 231.5(2) 

Environment 

* conservation of, see Ecological gifts 

Environmental Quality Act (Quebec) 

* trust required by, no tax on, 149(1)(z.1) 
Environmental trust, see Qualifying environmental trust 


Environmentally hypersensitive person 

* equipment qualifying for medical expense credit, Reg, 
570 (c) 4c.) 

Equalization payments (family law) 

* rules on partition of property, 248(20) 

Equipment 

* administering oxygen, for, 118.2(2)(k) 

* automotive, CCA, Reg. Sch. II:Cl. Laks see also Automobile 

* bituminous sands 

*e defined, 59(6), Reg. 1206(1) 

ee proceeds of disposition, 59(3.3)(c) 

* cable systems interface, CCA, Reg. Sch. I:Cl. 10(v) 

* contractor’s movable, CCA, Reg. Sch. II:Cl. 10(h),.Sch. U:Cl. 
22,.9ch, 1:Cl 238 

* data communication, CCA, Reg. Sch. I:Cl. 3 

¢ disability-specific, deduction for, 20(1)(r) 

* earth-moving, separate class, Reg. 1101(5k) 

e electrical energy processing, investment tax credit, 
127(9)‘‘qualified property’’(c.1) 

* electrical generating, Reg. 1100(1)(t), (ta), Reg. Sch. ILC. 
1(k), Sch. I:Cl. 1(m), Sch. If:Cl. 2(a),,Sch. I:Cl..8(g), Sch. 
if ee ane Sch. IE:Cl. 9(f), Sch. If:Cl. 29, Sch. I: Cl. 34, Sch. 

* electronic data-processing, CCA, Reg. Sch. II:Cl. 10(f), Sch. 
II:Cl. 29, Sch. If:Cl. 40 

** general-purpose, defined, Reg. 1104(2) 

¢ electronic point-of-sale, CCA, Reg. Sch. I:Cl. 12(s) 

* enhanced recovery, Reg. 1206(1) 

** proceeds of disposition, 59(3.3)(d) 

¢ for hearing- or sight-impaired, business expense, 20(1)(tr) 
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Equipment (cont'd) 


as manufacturing/distribution, CCA, Reg. Sch. II:Cl. 1(n), 
Sch. Il:Cl. 2(d) 
gas or oil well, CCA, Reg. 1104(2), Reg. Sch. II:Cl. 10G) 


enerating, Reg. 1100(1)(t), (ta), Reg. Sch. II:Cl. 1(k), Sch. 
I:Cl..1(m), Sch, IC. 2(a),. Sch, ICl. 2(¢), Sch. ICT Sa), 
Sch. II:Cl. 8(g), Sch. If:Cl. 9(a), Sch. II:Cl. 9(e), Sch. II:Cl. 
9(f), Sch. II:Cl. 29, Sch. IL:Cl. 34, Sch. I:Cl. 40 
heat production/distribution, CCA, Reg. Sch. II:Cl. 1(p), Sch. 
II:Cl. 2(f) 
heat recovery, CCA, Reg. Sch. II:Cl. 34 
logging, CCA, Reg. Sch. II:Cl. 10(0) 
machinery and, CCA, Reg. Sch. II:Cl. 8, Sch. II:Cl. 29 
medical, 118.2(2)(m), Reg. 5700 
mining, CCA, Reg. Sch. II:Cl. 10(k), Sch. I:Cl. 10(1), Sch. 
II:Cl. 10(m), Sch. If:Cl. 41 
oil or gas well, CCA, Reg. Sch. I:Cl. 10G), Sch. II:Cl. 41 
ata tee tae gas exploration, CCA, Reg. Sch. II:Cl. 10(t), 
ch. II:Cl. 41 
ollution control, Reg. 1100(1)(t), Reg. Sch. II:Cl. 24, Sch. 
C27 
prescribed 
e for sight- or hearing-impaired, business expense, 20(1)(1r) 
¢ medical, 118.2(2)(m), Reg. 5700 
¢ qualified construction equipment, Reg. 4603 
¢ qualified transportation equipment, Reg. 4601 
radar, CCA, Reg. Sch. II:Cl. 9 
radio communication, CCA, Reg. Sch. I:Cl..8, Sch. I:Cl. 9 
railway traffic control, CCA, Reg. Sch. II:Cl. 1(i) 
scientific research, for, 37(8)(a)(ii) 
solar heating, CCA, Reg. Sch. II:Cl. 34, Sch. II:Cl. 43.1(d)q), 
Sch, II:Cl. 43.2(b) 
stable, CCA, Reg. Sch. II:Cl. 10(c) 
steam generating, CCA, Reg. Sch. II:Cl. 34 
telephone/telegraph, CCA, Reg. Sch. II:Cl. 3, Sch. I:Cl. 17 
tertiary recovery, Reg. 1206(1) 
timber limit, for, CCA, Reg. Sch. II:Cl. 10(n), Sch. II:Cl. 15 
water-distributing, CCA, Reg. Sch. II:Cl. 1(0), Sch. II:Cl. 10(e) 


Equity 


defined, for SIFT trust definition, 122.1(1) 


Equity accounting method 


prohibited for debt forgiveness reserve, 61.3(1)(b)C(i) 
prohibited for purposes of Act, 248(24) 


Equity limit (of insurer) 


defined, Reg. 2400(1) 


Equity percentage 


defined 
¢ for foreign affiliate rules, 95(4) 


* for certain foreign affiliate surplus computations, Reg. 
5905(14) 


¢ for private foundations, 149.1(1) 
direct, defined, 95(4)“‘direct equity percentage” 


Equity property 


defined, Reg. 2400(1) 


Equity share, defined, 204, Reg. 4803(1) 
Equity value 


e 


defined, for SIFT trust and partnership distributions, 122.1(1) 


Equivalent to married credit, 118(1)B(b) 
Equivalent to spouse credit, 118(1)B(b) 
Escalating interest GICs 


income accrual, Reg. 7000(2)(c.1) 


Establishment, see Permanent establishment 
Estate, see also Trust (or estate) 


bankrupt, of 
¢ deemed not trust or estate, 128(1)(b) 
e defined, 248(1) 

Canada/Quebec Pension Plan death benefit taxed, 56(1)(a.1) 
carryback of losses to year of death, 164(6) 


¢ debt of deceased settled by, 80(2)(p), (q) 

¢ defined, 104(1), 248(1) 

¢ flow-through of death benefits, 104(28) 

* income of, paid to non-resident, 212(1)(c), 212(11) 
*¢ exemption for, 212(9), (10) 

* information returns, Reg. 204 

¢ life, see Life estate in real property 

* pur autre vie, see Life estate in real property 

* return required, 150(1)(c) 

* transfer of rights or things to beneficiaries, 70(3) 
Estate administration tax, see Probate fees 


Estate planning, see also Death of taxpayer 

¢ attribution rule inapplicable on certain benefits through trust, 
74.4(4) 

Estate tax 

¢ Canadian [repealed in 1972] 

interest on, deductible, 60(d) 

on UES: 

credit for, Canada-U.S. Tax Treaty:Art. XXIX-B:6, 7 

interest on, possibly deductible, 60(d) 

Estimate of tax, required, 151 , see also Instalments 

Estimate of the expenses of survey 

¢ defined, Reg. 3600(2) 

Kstimated annual taxable income 

¢ defined, Reg. 102(2)(c) 

Estimated deductions 

¢ defined, for source deductions, Reg. 100(1) 

Estonia, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII, s. 25 

Euro, see European Union: currency of 

European Bank for Reconstruction and Development 


¢ bonds of, qualified investment for RRSP etc., 204“qualified 
investment’(c.1) (formerly Reg. 4900(1)(1)(v)) 


¢ no withholding tax on interest payable to, Reg. 806.1 

European Union, see also Foreign government 

* currency of, use as functional currency, 261(1)“qualifying 
currency’’(b) 

Evasion of tax, see Tax evasion, penalty for 

Evidence, see Proof 

Examination fees for professional status 

¢ tuition credit, 118.5(1)(d) 

Excepted dividend 

e defined, 187.1 

Excepted gift 

¢ defined, 118.1(19) 

¢ donation to charity permitted, 118.1(13) 

Excess amount (for registered education savings plan) 

e defined, 204.9(1), (2) 

Excess corporate holdings percentage 

¢ defined, for private foundations, 149.1(1) 

Excess money purchase transfer 

* re past service event, Reg. 8303(7.1) 

Excess TFSA amount 

e defined, 207.01(1) 

* tax on, 207.02 

Excessive eligible dividend designation 

¢ defined, 89(1), 248(1) 

Exchange period 

¢ defined, for SIFT unwinding rules, 85.1(7)(a) 

Exchange rate, see also Foreign currency 

e defined, 111(8) 

Exchange share 

¢ defined, for SIFT unwinding rules, 85.1(7)(b) 

Exchanges of property 

* amalgamation, effect of, 87(2)(1.3) 
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Exchanges of property (cont'd) 

capital property, 44 

corporation controlling or controlled by taxpayer, 44(7) 
depreciable property, 13(4), (4:1) 

eligible capital property, 14(6), (7) 

leasing properties, 16.1(5)(7) 

non-qualifying security eonsce to charity, 118.1(15) 
non-resident, 44(7) . 

Exchanges of shares, see Share 


Excise Tax Act, see also Goods and services tax (GST) 

* communication of information for enforcement of, 241(4)(d)(ii) 

e fuel tax rebate under, 12(1)(x.1) 

° GST included in taxable benefit, 6(7); 15(1.3) 

° ry Lig tax credit under, deemed to be government assistance, 
248(16)-(18) 

¢ rebate under, deemed not to be reimbursement, 8(1 1) 

* tax payable under Part IX, 248(1)“goods and services tax” 

Excluded amount 

¢ re expenses of financing 

ee. defined, 20(1)(e)(iv.1) 

ee no deduction, 20(1)(e) 

* re registered education savings plan 

ee defined, 146.1(7.2) 

ee excluded from income, 146.1(7.1)(b) 

¢ re split income 

ee defined, 120.4(1) 

ee excluded from income-splitting tax, 120.4(1)“excluded 
amount” 

Excluded benefits (re registered pension plan) 

¢ defined, Reg. 8303(5)(f)—-(), 8504(10) 

¢ excluded from normalized pension, Reg. 8303(5) 

Excluded consideration 

¢ defined, re corporation attrubition rules, 74.4(1) 

¢ excluded from attribution rules, 74.4(2)(f), 74.4(3) 

Excluded contribution (to registered pension plan) 

e defined, Reg..8300(1) 

¢ excluded from pension credit, Reg: 8301(4)(a), 8301(5)(a), 

8301(8)(e) 

¢ excluded from provisional PSPA, Reg: 8303(8) 

Excluded corporation 

¢ charities, non-qualified investment rules 


ee debt excluded from non-qualified investments, 
149.1(1)“non-qualified investment’’(a)(ii) 


ee defined, 149.1(1)“non-qualified investment’ (d)—(f) . 

¢ refundable investment tax credit 

e¢ defined, 127.1(2) 

ee excluded from additional credit, 127.1(2)‘refundable 

investment tax credit’(a) pre-(f), 127.1(2.01) 

e SRTC designation not allowed after June 15/84, 194(4.2)(c) 

Excluded disposition 

¢ defined, 150(5) 

¢ does not require tax return to be filed, 150(1)(a)(i)(C), (D), 
150(1.1)(b)Gi1) 

Excluded dividend (for Part VI.1 tax) 

¢ defined, 191(1), 191(4)(d) 

e excluded from dividend allowance, 191.1(2) 

¢ excluded from “excepted dividend” for Part IV.1 tax, 187.1(d) 

¢ excluded from Part VI.1 tax, 191.1(1)(a)(i)-(ili) 

Excluded income — 

e defined, for FAPI rules, 92(2.5) 

Excluded individual 

¢ defined, re disclosure of taxpayer information, 241(10)..; 

¢ information about, not to be disclosed, 241(4)(), (9.3), (9.4) 

Excluded interest (in partnership) 

¢ defined, 40(3.15)—(3.18) 


* grandfathered from deemed-gain rules for passive. partnership 
interest, 40(3.1) 
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Excluded investment 

¢ defined, for pooled registered pension plan, 147.5(1) 
Excluded obligation 

e re debt forgiveness 

ee defined, 80(1) 


ee pice pal amount excluded from debt forgiveness rules, 
0(1)“forgiven amount’B(G) 


°° proceeds of disposition for debtor, 79(3)F(b)(iv) 

e re flow-through shares 

ee application to prescribed shares, Reg. 6202.1(1)(b), (c) 

e¢ deemed not to be a guarantee, security or similar indemnity, 
Reg. 6202(1)(m.1) 

ee defined, Reg. 6202.1(5) 

ee excluded from limited partnership at-risk rules, 
96(2.2)(d)(vii) 

ee excluded from tax shelter at-risk adjustment, 143.2(3)(b)(v) 

* re non-resident withholding tax on interest 

ee defined, 214(8) 

ee sale of, by non-resident, 214(7) 

Excluded payment 

¢ defined, re indexed debt obligations, Reg. 7001(7) 

Excluded period 

¢ defined, re salary deferral arrangement, 6(13)(a)(i1) 

Excluded personal property, see Excluded et or interest 

Excluded policy 

¢ defined, for application of IFRS to insurers, 138(12) 

Excluded premium 

e defined 

ee for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 

¢ excluded from repayment of eligible amount 

ee Home Buyers’ Plan, 146.01(3)(a) 

ee Lifelong Learning Plan, 146.02(3)(a) 

Excluded production (re Canadian film/video credit) 

e defined, Reg. 1106(1) 

¢ excluded from Canadian film or video production, Reg. 

1106(4) 

Excluded property 

e art flips, defined, 46(5) 

¢ debt forgiveness rules 

°° adjusted cost base of, not reduced, 80(9)—(11) 

ee defined, 80(1) 

* emigration, see Excluded right or interest 

¢ foreign affiliate, of 

°° accrued gains, included in FAPI, Reg. 5907(13)(b)(i) 

ee defined, 95(1), Reg. 5907(1) 

ee excluded from FAPI calculation, 95(1)“foreign accrual 
property income”B, E, 95(1)“relevant tax factor’(a) 

ee net earnings from, Reg. 5907(1)“net earnings’’(d) 

ee net eae of foreign affiliate from, Reg. 5907(1)“taxable 

earnings’’(b)(v) 

ee net loss from, Reg. 5907(1)“net loss’(d) 

ee net loss of foreign affiliate from, Reg. 5907(1)“taxable 
loss’”(b)(iv) 

ee of second affiliate, 95(2)(a)(ii)(D) CID) 

°° settlement of debt, gain or loss relating to, 95(2)G) 

¢ mark-to-market rules 

ee defined, 142.2(1) 

ee extended reassessment period, 152(6.2) 

¢ mark-to-market transition rules 

ee defined, Reg. 8102(1), 8104(1) 

¢ non-resident, of 

ee defined, 116(6), Reg. 810 

** excluded from disposition certificate requirements, 116(1), 
(3), S), (5.D(a) 

* personal-use property donated to charity, 46(5) 

* qualified investments for DPSP 

ee defined, 204 
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Excluded Property (cont'd) 

¢ trust, O 

ee defined, 108(1) 

e« excluded from 21-year deemed disposition rule, 104(4), 

(5.8), 104(6)(b)(Gii) 

e excluded from rule re disposition to non-residents, 107(5) 

Excluded remuneration (re registered pension plan) 

¢ defined, Reg. 8503(14)(b) 

¢ excluded from pension adjustment, Reg. 8503(14)(e) 

Excluded revenue 

e defined, for FAPI rules, 92(2.5) 

Excluded right or interest 

¢ defined, 128.1(10) 

¢ excluded from deemed disposition 

*¢ on emigration, 128.1(4)(b)(iii) 

e* on immigration, 128.1(1)(b)(iv) 

Excluded security (for debt forgiveness rules) 

e defined, 80(1) 

e excluded from rule where share issued in exchange for debt, 
80(2)(g) 

Excluded share 

¢ re Part X tax on DPSPs 

°° defined, 204 

ee¢ excluded from equity share, 204“equity sHate2ée), (b) 

Excluded subsidiary entity 

¢ defined, for SIFT trust definition, 122.1(1) 

Excluded trust 

e defined 

¢¢ foreign reporting niles) 233.6(2) 

e¢ qualifying environmental trust rules, 211.6(1) 

Excluded withdrawal 

¢ defined 

¢¢ for Home Buyers’ Plan, 146.01(1) 

ee for Lifelong Learning Plan, 146.02(1) 

* not taxable, 146(8), (8.01) 

Exclusive economic zone 

° application of legislation to, Interpretation Act 8(2.1) 

¢ defined, Interpretation Act 35(1) 

* SR&ED performed in, deemed performed in Canada, 37(1.3) 

Executor, see also Legal representative 

certificate required by, before distribution, 159(2) — 

deemed to be legal representative, 248(1)“legal representative 

obligations of, 159 

return required by, 150(3) 

withholding tax, liable for, 227(5), (5.1)() 

Exempt activity 

¢ for tobacco manufacturers’ surtax, 182(2) 

ee defined, 182(2) 

ee no surtax on, 182(2)“°’tobacco manufacturing 

Exempt amount 

e defined, for non-resident trust rules, 94(1) 

Exempt beneficiary 

¢ defined, 104(5.4) 

¢ election by trust as long as there exists, 104(5.3) | 

Exempt capital gains balance (re flow-through entity) 

¢ after 2004, added to adjusted cost base, ieee 

¢ defined, 39.1(1), (7) 

* used to reduce capital gain, 39.1(2)-(6) 

Exempt contribution (to TFSA) 

¢ defined, 207.01(2) 

° period: 207.01(1)“excess TFSA amount’ A(b), - 

07.01(1)“unused TFSA contribution room’’(b)D(ii) 

Exempt corporation, see also Exempt person 

* becoming or ceasing to be exempt, 149(10) 

¢¢ capital dividend account, 89(1.2) 


” 


¢¢ deemed disposition/acquisition of depreciable neat 
13(7)(f) 

ee loss carryover, restriction, 149(10)(c) 

*¢ resource expenses, rules, 66.7(10) 

° ane filing not required, Reg. 205:1(2)(d) [draft of Oct. 

¢ Parts IV, [V.1, VI and VI not satiaakies PALA) 

Exempt deficit (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Exempt earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 


Exempt foreign trust 

¢ defined, 94(1) [proposed] 

Exempt gains balance, see also Exempt capital gains balance 
(re flow-through entity) 

¢ defined, 14(5) 

* effect of excessive election, 14(9) 


Exempt income 

¢ defined, 248(1) 

* under treaty, used in calculating clawback, Canada-U.S. Tax 
Treaty:Art. XXIV:10 

Exempt loan of transfer 

¢ defined, re loans to non-residents, 17(15) 


Exempt loss (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Exempt person, see also Exempt corporation 

¢ capital gains and losses, 40(2)(a)(i) 

¢ exchanges of property, determination of gain, 44(7) 

¢ for investments by deferred income plans 

e* defined, Reg. 4901(2)“connected shareholder’(b), 
4901(2)“designated shareholder’’(a)(ii) 

e for non-resident trust (NRT) rules 

e¢ defined, 94(1) [proposed] 


ee excluded from NRT rules, ee ae 94(1)“resident 
beneficiary” 


no reserve for amount not due until later year, 20(8) 

obligation issued at discount by, 16(2), (3). 

partnership of, effect where taxable partner joins, 96(8) 

sale of Canadian resource property by, 66.6 

share-purchase tax credit, 127.2(2) 

tax on royalties paid to a government by, 208 

* exception: prescribed persons, Reg: 1216 

U.S. charitable organization, Canada-U.S. Tax Treaty:Art. XXI 

Exempt property 

¢ for specified leasing property CCA rules 

ee defined, Reg. 1100(1.13), (1.14) 

*¢ excluded from specified leasing property, Reg. 1100(1.11) 

* for trusts’ 21-year deemed disposition rule 

ee defined, 108(1) 

¢¢ excluded from deemed disposition, 104(4), (5), (5.2) 

Exempt service 

¢ defined, for non-resident trust rules, 94(1) [proposed] 

* excluded from service being a deemed transfer of property, 
94(2)(f) [proposed] 

Exempt shares percentage 

¢ defined, for private foundations, 149.1(1) 


Exempt surplus (of foreign affiliate) 

* adjustment where gain deemed due to negative adjusted cost. 
base, 93(1)(b)(i1) 

* deduction for dividend paid out of, 113(1)(a), 113(4), Reg. 
5900(1)(a) 

¢ defined, 113(1)(a), Reg. 5907(1) 

* portion of dividend deemed paid out Be ee agli 

Exempt trust 

¢ defined, for FAPI rules, 95(1) 


* defined, foreign reporting rules, 233.2(1), see also Exempt 
foreign trust 
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Exemption threshold 

e. deemed capital gain on donation of flow- “through shox 4042) 
¢ defined, 54 
Exemption-end time 

¢ defined, for TFSA, 146.2(9)(a) .. 


Exemptions, 81, 149, see also Grandfathering 
e agricultural organizations, 149(1)(e), 149(2) 
* apportionment rule, 149(6) 
¢ Association of Universities and Colleges of Cannas 
149(1)(h.1) - 
basic, re minimum tax, 127.53. | ey tC 
benevolent or fraternal benefit oC 149(4) 
e limitation, 149(4) 

benevolent society, 149(1)(k) 

boards of trade, 149(1)(e); 149(@2) 

capital gains, 110.6, see also Capital gains a aan 
chambers of commerce, 149(1)(e), 149(2) 

charitable organization, 149(2) 

compensation by Federal Republic of Germany, 81(1\(g) 
Crown corporations, 149(1)(d)-(d.4) 
* exception, 27(1), (2) 

employee of foreign country, 149(1)a) 
¢ family and servants of, 149(1)(b) 

expenses of gaining exempt income. not deductible, 18(1)(c) 
fraternal: benefit. society/order, 149(1)(k)..- rT 
funeral arrangements, 148.1(2), 149(1)(s.1) 

general, 149 

general limitation, ITAR 31, 

Governor General’s stipend, 81(1)(n), 

Halifax disaster pension, 81(1)(f). . 

housing corporation, 149(1)(i), 149(2) 

income from aircraft operated by non-resident, '81(1)(c) 
income from ship operated by non- -resident, 81(1)(c) 
insurer of farmers and fishermen, 149(1)(t), 149(4.2) 
¢ limitation, 149(4.1) 

interest on certain bonds etc., 81(1)(m) ~ 

labour organizations, 149(1)(k) 

master trust, 149(1)(0.4) 

mines, Reg. Part XIX [Revoked] 

municipal authorities, 149(1)(c).. 

municipal corporations, 149(1)(d.6) 

mutual insurance corporations, 149(1)(m) 

non-profit. corporation, for scientific, research, 149(1)) 149(2) 
non-profit organizations, ag Oo? aoe 
¢ deemed ‘trust, 149(5):: 

pension corporation, 149(1)(0! 1), foi » 

pension trust, 149(1)(0) 

personal; see Personal ‘credits ©) 00> 

personal injury award, income from, 81g. 1), (g.2) 
prisoners of war, compensation sei to, penne? 
prospecting, 81(1)(1) ; 
provincial corporations, 149(1)(d)— ae 4) 

provincial indemnity, 81(1 Yq) , 

RCA trust, 149(1)(q.1) ' 

RCMP pensions, 81(1)@) 

registered charities, 149(1)(f): 

scholarships, see Scholarship exemption 

scientific research corporation (non-profit), 149( bi, 1492), 
* control, rules re, 149(8) 
e rules as to income, 149(9) 

service and other pensions, 81(1)(d) 

service pension from other country, 81(1)(e) 

small business investment corporation, 149(1)(0.3) _ 
social assistance payments, 110(1)(f)(ii) 

societies, 149(1)(1), 149(2) 
e deemed a trust, 149(5) 

statutory, 81(1)(a) 

trust 


ee deferred profit sharing plan, 149(1)(s) 

ee employees profit sharing plan,,149(1)(p) 

ee registered disability savings plan, 146.4(5), 149(1)(u. 1) 

ee registered education savings plan, under, 149(1)(u) 

e¢ registered retirement income fund, 149(1)(x) 

ee registered retirement savings plan, 149(1)(r) 

** registered supplementary benefit plan, 149(1)(q) 

ee vacation pay plan, 149(1)(y) 

° war savings certificate, 81(1)(b) 

¢ workers’ compensation, 110(1)(f)(ii) 

Existing guaranteed life insurance policy 

¢ defined, 211(1) 

Existing plan 

¢ defined, Reg. 8500(1) 

Exiting Canada, see Ceasing to be resident in Gomatia 

Expectation of profit 

* required for business deduction, 18(1)(h), 248(1)"personal or 
living expenses” 

Expenditure 

¢ defined: 


ec TOL rule disallowing deductions. or iade pe peice or share 
issuance, 143.3(1) 


ee for ruling aiallowins contingent amounts and “right to 
reduce”, 143.4(1) 


ee for tax shelter investment, 143. 2(1) 

¢ matchable, see Matchable expenditure _ ) 

Expenditure pool (re investment tax credit), see SR&ED 
qualified expenditure pool 

Expenses, see also. Deductions. in Patnntine income 

* advertising in non-Canadian periodicals etc., “not deductible, 19 
¢ advertising on non-Canadian broadcast media, not deductible, 


¢ allowances for 

ee M.L.A.’s, 81(2) 

¢¢ municipal officer’s, 81(3) 

e° taxable, 6(1)(b) 

e annual value of property, not deductible, 18(1)(d) 
¢ appeal, of, 60(0) 

¢ automobile of employee 

ee deductions allowed, 8(1)(j) 

ee depreciation, 13(11) 

¢ away-from-home 

¢e railway employee, 8(1)(e) 

* borrowing money, 18(11), 20(1)(€), 21 

¢ cancellation of lease, payment for, 20(1)(z), (z-1) 
¢¢ limitation on. deductibility, 18(1)(q)' 
* capital outlay, not deductible, 18(1)(b) 

¢ clearing farm land, 30 

¢ club dues; not deductible, 18(1)()@1) 

* commission agent’s, 8(1)(f), 13C11) 

e.¢. automobile: or aircraft, 8(1)G), 8Q)0 

ee certificate of employer, 8(10) 

* construction of building or ownership of land,18(3.1)-G.7) 

¢ convention, 20(10) 

¢ development, see Canadian development, expense 

¢ drilling and exploration, defined, 66(15)‘‘drilling. or exploration 
expense’ . 
election, tax credit for, 127(3)(4. 2) 

employee, of, 8(1), (2) 

employee’s automobile or aircraft, 8(1)G), 809). 

exploration, see Canadian exploration expense, Exploration and 
development expenses 

¢ food, beverages, entertainment, see Entertainment expenses 
(and meals) 

general limitation, 67 

improving farm land, 30 

incurred to gain exempt:income, not Bedwinhlo: 18(1)(c) 
interest, 18(11), 20(1)(c), 20(3) 
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Expenses (cont'd) Export Development Canada 


** borrowed money, on, 20(1)(c), 20(2) ¢ loan guaranteed by, no UK withholding tax, Canada—U.K. Tax 
**e used to acquire land, 18(3) By Art.11:3(a) 
** capitalization of, 21(1) Exporting resource, Reg. 1206(1) 
** compound, 20(1)(d) Exposure to a designated country 
*¢ paid to acquire land, 18(2) ¢ defined, Reg. 8006 
ee paid to non-resident shareholder, 18(4)-(8) Express consent 
investigation of site, 20(1)(dd) ¢ defined, Reg. 209(4) 
“investment expense” defined, 110.6(1) Expropriation 
issuing units, interests or shares, 20(1)(e) * amount paid constitutes proceeds of disposition, 
land drainage system, 30 13(21)“proceeds of disposition”(d), 54“proceeds of 


disposition’’(d) 
¢ foreign assets, see Expropriation assets 
* resource properties, 59.1 
¢ rollover where property replaced, 13(4), (4.1), 44 
Expropriation assets 
* acquired from foreign affiliate, 80.1(4)-(6) 
¢ adjusted cost base of, 80.1(2)(b) 
* adjusted principal amount, 80.1(7) 
** currency in which computed, 80.1(8) 
* cost base, addition to, 53(1)(k) 
ee deductions from, 53(2)(n) 
* election re, 80.1(1), Reg. 4500 
* income from, computation of, 80.1(2)(a) 


landscaping, 20(1)(aa) 
limitations on deductibility, 18(1) 
listing fee, 20(1)(g) 
meals, limitation, 8(4) 
medical, see Medical expenses 
mining taxes, 20(1)(v) 
moving, see Moving expenses 
objection or appeal, of, 60(0) 
performing duties of office or employment, deduction, 8(1)(i) 
personal or living, not generally deductible, 18(1)(h) 
personal services business, limitation re, 18(1)(p) 
prepaid 

amalgamation, on, 87(2)(j.2) 
° limitation on deductibility, 18(9) intorecaan 
printing financial Teport, 20(1)(g) ° election re, 80.1(2) 
reasonableness criterion, 67 ¢ sale of foreign property, for, 80.1 
peecauonal facilities, 18(1)q) Extended motor vehicle warranty 
rene eee DEO UNE SEN MCD, ¢ defined (insurance policy reserves), Reg. 1408(1) 
representation, 20(1)(cc) A A 

Extension of time 


‘ deemed capital cost allowance, 13(12) ¢ to donate to tsunami relief, see Tsunami relief 
* election to defer, 20(9), Reg. 4100 
¢ to file appeal 


research and development, 37 , 

salesperson’s, deduction, 8(1)(f) i bye 
certificate of employer, 8(10) * to file notice of objection 

scientific research and experimental development, 37 °° by Minister, 166.1 

selling units, interests or shares, 20(1)(e) °° by Tax Gain 166.2 


interest and capital amounts received at same time, 80.1(3) 


to file election or application, 220(3.2) 


share transfer fees, 20(1)(g) 


; ; ¢ deadline for requesting, 166.1(7)(a) 
taxes on unproductive land, not deductible, 18(2) 


to file notice of qualified dependant for Child Tax Benefit, 


tile drainage, 30 122.62(2) 

transport employee’s, 8(1)(g) * to file return, 220(3) 

travelling, see Travelling expenses * to invest in labour—sponsored venture capital corporation, 
unpaid for more than 2 years, 78 127.4(5.1) 


utilities service connection, 20(1)(ee) * to make or revoke election or designation, 220(3.2) 
yachts, camps, clubs etc., no deduction, 18(1)(1) rs ne sores ark. neice 54) 
E . e > . 
st ee snd dev CORinenme tye * to transfer RRSP after death to spouse, child or grandchild, 
* borrowing for, 21(4) 60(1), 60(1)(iv) 
* Canadian, see Canadian exploration and development expenses Extinct ‘shellfish Bed A roitonit t 
° foreign, see Foreign exploration and development expenses : is Se ihe On 
* joint exploration corporation, see Joint exploration corporation Eyeglasses, as medical expense, 118.2(2)(j) 
¢ limitation, 66(13) LP 
* recovery of, 59(3.2) FACL, see Foreign accrual capital loss 
* special product corporations, 66(2) FAPI, see Foreign accrual property income 
* where change in control, 66(11), (11.3)-(11.5) FAPL, see Foreign accrual property loss 
Exploration and development grants, deductions, 20(1)(kk) FAPI year 
eae ete ie and development shares, see also Flow-through ¢ defined, Reg. 5907(1.5) 


FEDE, see Foreign exploration and development expenses 
FIE, see Foreign investment entity 
FINTRAC, see Financial Transactions and Reports Analysis 


* cost to taxpayer, 66.3(1)(a)(iii) 
¢ whether inventory, 66.3(1)(a)(ii) 
Exploration and drilling rights Conte 
* amount deductible, ITAR 29(14), (15) FMV sce Fair enket vate 

* bonus payments, ITAR 29(21), (22) : é 

° dealers in, limitation, 66(5) FRE, see Foreign resource expense 

* disposition of, ITAR 29(16)-(20) FTC, see Foreign tax credit 

* includes payments to preserve, ITAR 29(30) FTS, see Flow-through share 

¢ limitation, ITAR 29(13) Facsimile machine, see Fax machine 
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Factoring of accounts . 

¢ income of foreign affiliate from, 95(1)“investment business” 

** accounts arising in active business of related corporation, 

95(2)(a)(1), Reg. 5907(1)“exempt earnings’ (d)(ii)(J) 

Failure to file return, see Returns: failure to file, penalty 

Failure to keep records, 230(3) 

Failure to remit withheld taxes, 227(9) 

¢ penalty applicable only on amounts over $500, 227(Q.1) 

¢ salary or wages, from, 227(9.5) 

Failure to withhold tax, 227(8) .. 

e assessment for, 227(10) 

¢ salary or wages, from, 227(8.5) 

Fair market value 

¢ charitable donation of property, limited. to cost, 248(35)-(38) 

* cultural property, donated, 118.1(10) 

¢ deemed disposition at, see Disposition: deemed 

¢ defined, 69(1) 

¢ ecological gift, 118.1(10.1)-(10.5) 

ee certificate, 118.1(10.5) 

¢ inadequate considerations deemed to be, 69 

ee exceptions re pre-1972 property, ITAR 32 

e inventory property, of, 10(1), (4) 

¢ meaning of, 69(1) 

* property donated or contributed, limited to cost, 248(35)-(38) 

* property of deceased, 70(5.3) 

¢ publicly-traded securities, ITAR 26(11) 

¢ readily obtainable, see Readily obtainable fair market value 

e share 

ee disposed of on death, 70(5.3) 

ee foreign affiliate, of, ITAR 26(11.1), (11:2) 

ee that is not capital property, 112(4.1) 

* transfer at, to spouse or minor, 74.5(1) 

* trust, capital interest in, 107.4(4) 

ee held as inventory, 107(1.2) 

* trust for benefit of spouse, 70(8)(a) 

¢ undivided interest in property transferred by tax debtor, 
160(3.1) 

¢ \V-day election, Reg. 4700, Reg. Sch. VII 

Fair value property 

¢ defined, for mark-to-market rules, 142.2(1) 

“Fairness package” (1991) 

¢ late elections, 220(3.2)—(3.7) 

* notice of objection 

ee filing deadline, 165(1) 

ee form of, 165(2) 

* reassessments after normal reassessment period, 152(4.2), 
164(1.5) 

¢ waiver of penalty and interest, 220(3.1) 

False statement, see also Penalty: false statement 

¢ defined, for third-party penalty, 163.2(1) 

¢ offence, 239(1), (1.1) 

¢ penalty, 163(2) 

ee charity receipt, 188.1(9), (10) 

¢e third-party penalty, 163.2 

Family allowances, see Child Tax Benefit 

Family Caregiver credit 

* against $2,000 of income, 118(1)B(a)(@i)C(A), 
118(1)B(b)(iv)D(A), 118(1)B(b.1)G)(B), (i)(B), 
118(1)B(c.1)E(A), 118(1)B(d) 

Family farm corporation/partnership 

* farm property leased to 

ee transfer of, 70(9.8) : 

* interest in partnership, defined, 70(10)“interest in a family 
farm partnership” 

¢ share of capital stock of corporation, defined, 70(10)‘‘share of 
the capital stock of a family farm corporation” 110.6(1) 

¢ transfer of, 70(9.2), (9.21), (9.3), (9.31) 

ee inter vivos, 73(4), (4.1) 
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Family fishing corporation/partnership 
¢ fishing property leased to 
ee transfer of, 70(9.8) 


* interest in partnership, defined, 70(10) “interest in a family 
fishing partnership” 


¢ share of capital stock of corporation, defined, 70(10)‘‘share of 
the capital stock of a family fishing corporation’, 110.6(1) 

¢ transfer of, 70(9.2), (9.21), (9.3), (9.31) 

¢e inter vivos, 73(4), (4.1) 

Family law, see Province: laws of; Spouse 


Family Orders and Agreements Enforcement Assistance Act 


¢ Child Tax Benefit payments not garnishable under, 
122.61(4)(e) 


¢ disclosure of taxpayer information for purposes of, 122.64(3) 

Family Support Plan 

¢ payroll deduction reduces source withholding, Reg. 100(3)(d) 

Farm Income Protection Act, see also Net income stabilization 

account; NISA Fund No. 2 

* payment received under, taxable, 12(1)(p) 

ee information return, Reg. 234-236 

* premium paid under, deductible, 20(1)(ff) 

Farm land, see also Farm property 

¢ addition to adjusted cost base, 53(1)(@) 

¢ improving, expenses deductible, 30 

¢ instalment on sale of, not considered payment from production, 
12(1)(g) 

Farm loss 

amalgamation, on, 87(2.1) 

defined, 111(8)“farm loss” (9), 248(1) 

determination of, by Minister, 152(1.1), (1.2), (1.3) 

drought, due to, see Drought or flood region: prescribed 

flood, due to, see Drought or flood region: prescribed 

includes fishing loss, 111(8)‘farm loss” A(a)(i) 

limitation on deductibility, 111(3) 

partnership, from, 96(1) 

reassessment, 152(6)(c) 

reduction of, on debt forgiveness, 80(3)(b) 

restricted, 31(1), (1.1), see also Restricted farm loss 

Farm property 

¢ disposition by partnership, 101 


¢ family farm corporation or partnership, transfer of, 70(9.2), 
(9.21) 


investment tax credit, 127(9)“qualified property” (c)(i1) 
leased, transfer of, 70(9.8) 

qualified 

* capital gains exemption, 110.6(2) 

¢ defined, 110.6(1) 

transfer of 

¢ from spouse’s trust, to children, 70(9.1), (9.11) 

° inter vivos, to child, 73(3), (3.1) 

eee reserve, 44(1.1) 

eto farmer’s child, ITAR 26(18), (19) 

eee on death, 70(9), (9.01) 

*¢ to parent, 70(9.6) 

Farm quota 

* capital gains exemption, 110.6(1)“qualified farm property” (d) 
Farm risks 

e insurance of, 149(1)(t), 149(4.1) 

Farm support payments, see also Farm Income Protection Act 
¢ defined, Reg. 234(2) 

¢ information slips for payments under, Reg. 234-236 
Farmer 

¢ capital gain 

¢ principal residence, exclusion of, 40(2)(c) 

* cash method of computing income, 28(1) 

instalments, 155 

payments to, income, 12(1)(p) 
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Farmer (cont'd) ; 
¢ transfer of farm property by, to child 


ee inter vivos, 73(3), (3.1) 

ee on death, 70(9), (9.01) 

Farming 

¢ business 

** capital cost allowance (pre-1972 property), Reg. Part XVII 
ee cash-base method of calculation, 28 

** ceasing to carry on, 28(4), (5) 

** expenses deductible, 30 

¢¢ inventory 

eee acquisition of, 28(1.1) 

eee valuation of, 28(1.2), (1.3), Reg. 1802 

*¢ losses, deduction for 

**e¢ adjustment to cost base of land, 53(1)(i), 111(6) 

** partnership, disposition of land used in, 101, 111(7) 

¢¢ prepaid expenses, 28(1)(e), (e.1) 

* Canadian Wheat Board participation certificate, 161(5) 

* crop insurance, see Farm Income Protection Act 

e defined, 248(1) 

* drought, sales during, see Drought or flood region: prescribed 


* exempt from tobacco manufacturers’ surtax, 182(2)“exempt 
activity’’(a) 


¢ farm loss, defined, 111(8) 

* flood, sales during, see Drought or flood region: prescribed 

* income deferred from destruction of livestock, 80.3 

* inventory 

*¢* acquisition of, 28(1.1) 

*¢ amalgamation, on, 87(2)(b) | 

°° transfer to corporation, 85(1)(c.2) 

** valuation of, 28(1.2), (1,3), Reg. 1802 

*¢ winding-up, on, 88(1.6) 

¢ losses, deduction for, 31 

¢ reduction in basic herd, 29(2) 

e* clectiongresZ9@) 

¢ restricted farm loss, see Restricted farm loss 

¢ stabilization payments and fees, 12(1)(p), 20(1)(ff) 

Fax machine 

* capital cost allowance, Reg. 1101(5p), Reg. Sch. I:Cl. 10(f) 

Feasibility study 

* re investigation of site, deductible, 20(1)(dd) 

Federal body 

¢ defined, Reg. 237(1) 

Federal Court 

e defined, Federal Courts Act s. 4 

* registration of certificate re amount payable, 223(3) 

*¢ charge on land, 223(5), (6) 

Federal Court of Appeal 

* appeal to 

¢* Canadian amateur athletic association, revocation or refusal 
to register, 172(3)(a) 

** charity revocation or refusal to register, 172(3)(a.1) 

e¢ DPSP, refusal to register, 172(3)(c) 

*¢ from Tax Court, Tax Court of Canada Act ss. 17.6, 18.24 

¢* qualified donee revocation or refusal to register, 172(3)(a.2) 

e¢ RESP, refusal to register, 172(3)(e) 

e¢ RRIF, refusal to register, 172(3)(f) 

*¢ RRSP, refusal to register, 172(3)(b) 

¢ defined, Federal Courts Act s. 3 

* proceedings in camera, 179 

Federal credit union 

¢ defined, 248(1) 

¢ excluded from definition of “bank”, 248(1)“bank” 

Federal Crown corporation, see Crown corporation 

Federal government, see Government 


Federal-Provincial Fiscal Arrangements and Established 
Programs Financing Act 

* agreement under, 228 

Federal Republic of Germany 

* compensation paid by, exempt, 81(1)(g) 

Federal sales tax 

¢ refund of, taxable, 12(1)(x)(iv) 

Federal sales tax credit, see also Goods and services tax (GST) 


Fee, see also Fees 
¢ defined, for reportable transaction rules, 237.3(1) 


Feeding oneself 

¢ defined, 118.4(1)(e) 

* impairment with respect to 

°° certification by occupational therapist or physician 
eee for disability credit, 118.3(1)(a.2)(iv) 

eee for education credit, 118.6(3)(b)(iii) 

ee eligibility for disability credit, 118.4(1)(c)(ii) 
Fees 

¢ directors, 6(1)(c) 

¢ included in income, 6(1)(c) 

¢ investment counsel, 20(1)(bb) 

¢ share transfer, deduction for, 20(1)(g) 

¢ withholding tax, 153(1)(g) 

Fees for an individual’s tuition 

¢ defined, 118.5(3) 

Fellowship, see Scholarship 

Fence 

* capital cost allowance for, Reg. Sch. II:Cl. 6 

* in amusement park, CCA, Reg. Sch. II:Cl. 37 


Fibre-optic cable 

* capital cost allowance, Reg. Sch. II:Cl. 42(a) 

*¢ supporting equipment, Reg. Sch. II:Cl. 3(1) 

Fiduciary, see Legal representative; Trustee 

Field processing, see Canadian field processing 

E ifth puppinent see Revised Statutes of Canada, 1985 (5th 
upp. 

Figueroa case responded to, 127(3.3) 

Filing deadlines, see also Deadlines 

° on reement to transfer forgiven amount (debt forgiveness rules), 

04(6)(a), 80.04(7) 

* annual returns, 150(1) 

* claims for SR&ED 

ee deductions, 37(1), (8) 

** investment tax credits, 127(9)“investment tax credit’(m) 


designation to flow out capital gains from trust, 
104(21)—(21.03) 


¢ discontinued business, Reg. 205(2) 
election to trigger capital gains exemption, 110.6(24) 
* revocation or amendment, 110.6(25), (27) 
expiring on Sunday or holiday, Interpretation Act s. 26 
extension by Minister, 220(3) 
information returns (T4, etc.), Reg. 205(1) 
distribution from foreign trusts, 233.5(1) 
foreign affiliates, 233.4(4) 
foreign property, 233.3(3) 
payments to non-residents, Reg. 202(7), (8), 203(2) 
registered pension plan, Reg. 8409 
transfer of property to foreign trust, 233.2(4) 
interest offset applications, 161.1(3)(c) 
* investment tax credit claims, 127(9)investment tax nEeaia (na) 
¢ preferred beneficiary election, 104(14)-(14.02) 


* scientific research claims, 37(11), 127(9)‘investment tax 
credit’’(m) 


*¢ no extension allowed, 220(2.2) 
* section 85 rollover, 85(6), (7) 
* tax returns, 150(1) 
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Filing-due date, 150(1) 

¢ defined, 248(1) 

Filing electronically, see Electronic filing © 

Film, see Motion picture film » 

Film agency 

¢ prescribed person for Canadian film/video tax credit, Reg. 
1106(10) 


Film credit, see Canadian film or video tax mredits Film. or video 
production services credit 


Film or video production services credit, 125. 5, see also 
Canadian film or video tax credit 

¢ amalgamation of corporations, 87(2)(j.94) 

¢ refund of credit before assessment, nee 

e refundable credit, 125.5(3) 

¢ revocation of certificate, 125.5(6) 

Film property 

e defined, for minimum tax purposes, 127.52(3) 

Filter — 

¢ air or water, medical expense credit, Reg. 5700(c.1) 
Finance comfort letters, see.Table of Comfort Letters 
Financial aid, see PSeistanlcesgoyeIn Den assistance; 
Reimbursement 

Financial difficulty (taxpayer in) 

¢ debt forgiveness reserve for insolvent corporation, 61.3 


¢ replacement obligations, exemption from non-resident 
withholding tax, 212(3) 


e share, 248(1)“term preferred. share’’(e), see also Distress 
preferred share ) 


* small business bond, 15.2 
e small business development bond, 15.1 
Financial institution, see also Bank; Insurance corporation; 
Investment dealer; Moneylender; Restricted financial institution . 
* accounting rule changes, transitional rules, 142.51 
amalgamation of, 87(2)(g:2) 
bad debt deduction; 20(1)(p)Gi) 
becoming, 142.6(1)(a),: (b) 
ceasing to be, 142,6(1)(a),. (c) 
debt obligation owned by, see Specified debt obligation 
defined 
for charitable donations, 118.1(20) 
for financial institutions capital tax,.190(1) 
for insurance corporations, Reg. 2400(1) 
for Large Corporations Tax, 181(1) 
for mark-to-market rules, 142.2(1) 
for stop-loss rules, 112(6)(c), 142.2(1) 
re disposition by financial institutions, Reg. 9200(1) 
dividends received by : 
e mark-to-market property, 112(5)—(5.2) 
ineligible for election to treat Canadian securities as capital 
property, 39(5)(b) 
interference with remittance of tax, 227(5.2)-(5.4) (draft) 
mark-to-market property, see Mark-to-market property; 
Specified debt obligation 
non-resident, see Non-resident: financial institution 
Part VI tax, 190.1-190.17 
deductible in computing branch’ tax liability, S19¢1)(HVG) 
instalments, 157(1), (2) 
rates, 190.1(1) 
short taxation year, 190.1(2) 
unused, reassessment re, 152(6)(e) 
prescribed, see also International banking centre 
* for financial institutions capital tax, Reg. 8604 
¢ for foreign affiliate rules, 95(2)(a 3), 95(2. pd a: 
deposit” Reg. 7900 
ee for foreign currency deposits, no asa goes tax, 
212(1)(b)Gii)(D), Reg. 7900 
return and information return by, 212(18) 
* remittance of tax through, 229 [repealed] 
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ee by large employers, required, 153(1), (1.4), Reg. 110 
e reserve for doubtful debts, 20(1)()Gi) 
¢ restricted, see also Restricted financial institution 


ee Tsitlo) by mutual fund/investment corporation to not be, 


** receiving dividends on taxable RFI shares 
eee ‘information return, 187.5 

partnerships, 187.4 

tax payable, 187.3(1) 

time of acquisition of share, 187.3(2) 


¢ software development by, no R&D credits, 248(1)“scientific 
research and experimental development” 


¢ specified 
ee defined, 248(1) 
¢¢ dividends received by, 112(2.1), (2.2) 
e¢ guarantee agreement re shares, 112(2.2)—(2.22) 
ee related corporations, 248(14) 
* superficial loss of, 18(13)-(16), 142.6(7) 
¢ transitional rules for accounting rule changes, 142.51 
¢ windup of, see Winding-up: financial institution 
Financial intermediary corporation, defined, 191(1) 
Financial Transactions and Repor ts Analysis Centre 
(FINTROO 
~ Deven of charity information to, fon security, purposes, 
41(9), (9.1) 
Financially dependent child or grandchild, see Child: 
financially dependent. 
Financing fees 
¢ deduction for, 20(1)(e), (e.1) 
* election to-capitalize, 21: 
Financing lease, see Direct financing lease 
Financing subsidy 
° provided be employer, taxable, 6(23) 
Fine © 
* imposed for offence under ITA, see Offences 
¢ non-deductible, 67.6 
Finland, see also Foreign, government 
* stock exchange recognized, Reg. 3201(t) 
Fire alarm indicator 
¢ visual, for the hearing impaired, medical expense credit, Reg. 
5700(q. 1) 
Firefighter 
* pension accrual to retire early, see Public safety occupation 


e vehicle of, deemed not to be automobile, 
248(1)“‘automobile’’(b.1) 


e volunteer 

¢* credit if performs 200 hours per year, 118.06(2) 

¢* employment income exemption, 81(4) 

First instalment base 

* of corporation, 157(4), Reg. 5301(1) 

First Nations Tax, see also Indians 

¢ federal credit for, 120(2.2) 

¢ instalments, 156.1(1)“net tax owing’(b)B, E, F, 156.1(1.3) 

* tax evasion offences, 239(5) 

First-term shared-use-equipment, for R&D investment tax 

credit 

¢ defined, 127(9) 

First-time home buyer 

* credit, see First-Time Home Buyer’s Credit 

e Home Buyer’ s Plan eligibility, 146.01(1)“regular- eligible 
amount’(e), (f) 

First-Time Home Buyer’s Credit and Disability Home 

Purchase Credit, 118.05 

* amount of credit-($750), 118:05@3) 

** apportionment among multiple claimants, 118.05(4) 


First-year rule, depreciable property, Reg. 1100(2)=(2:4) 
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Fiscal period 

e business, of, 11(2) 

¢ change of control, on, 249(4)(d) 

¢ deemed end on emigration, 128.1(4)(a.1) 

¢ deemed end where exceeds 365 days, 249(3)(b) 

¢ defined, 249.1 

¢¢ not to be changed without CRA permission, 249.1(7) 

oe partnership election to align with corporate partners, 
249.1(8)-(11) 

¢ election for non-calendar year, 249.1(4), (5) 

** annual income inclusion where election made, 34.1 

ee late filing, Reg. 600(b.1) 

¢ election on termination of proprietorship, 25 

¢ member of terminated partnership 

ee election re, 99(2)-(4) 

* ending in a taxation year, 249(2)(b) 

e reference to, 249(2), (3) 

Fisher, see Fishing 

Fisherman, see also Fishing 

¢ defined, Reg. 105.1(1) 


Fishing 

e business 

** ceasing to carry on, 28(4), (5) 
¢ cash method, 28(1) 
* instalments required, 155 


e loss from, constitutes farm loss, 111(8)‘‘farm loss” A(a)(i) 
* cod compensation, see compensation programs (below) 
* compensation programs 
** payments received under, taxable, 56(1)(a)(vi), Reg. 5502(c) 
eee withholding of tax at source, 153(1)(m), Reg. 5502(c) 
ee repayment of benefits, deductible, 60(n)(v) 
e defined, 248(1) 
* expedition, by CRA, 231.2(3) 
° Gon fishing corporation or partnership, transfer of, 70(9.2), 
leased, transfer of, 70(9.8) 
qualified 
* capital gains exemption, 110.6(2.2) 
e defined, 110.6(1) 
transfer of 
¢ from spouse’s trust, to children, 70(9.1), (9.11) 
* inter vivos, to child, 73(3), (3.1) 
ee reserve, 44(1.1) 
¢ to farmer’s child 
ee on death, 70(9), (9.01) 
* to parent, 70(9.6) 
income from 
¢ election re source deductions, Reg. 105.1 
* instalments and payment of balance, 155 
insurer exempt, 149(1)(t) 
losses, 111(8)‘‘farm loss” A(a)(i) , see Farm loss 
not eligible for manufacturing & processing credit, 
125.1(3)“manufacturing or processing”’(a) 
property 
inter vivos, 73(3)-(4.1) 
investment tax credit, 127(9)‘‘qualified property”(c)(ii) 
on death, 70(9)-(9.31) 


owned since before 1972, capital cost allowance, Reg. 
1700-1704 


*¢ transferred to child 
*¢ when available for use, 13(27)(g) 
* quota, 110.6(1)“qualified fishing property’’(d) 


e e e e e e ® e e e e ® e e e e e 


vessel 
° oh allowance, Reg. 1100(1)(i), 1101(2a), Reg. Sch. 


*¢ leased to controlled corporation, investment tax credit, 
127(9)“qualified property’’(d)(iv) 


Fishing expedition, 231.2(3) 


Fitness credit, see Children’s Fitness Credit 

Fixed-dividend share 

* interest paid on money borrowed to purchase, 20(1)(qq) 

Fixed location fuel cell systems or equipment 

* capital cost allowance, Reg. Sch. II:Cl. 43.1(a)(ii.1) 

Fixed payment obligation 

* defined, Reg. 9100 

Flared gas, see Solution gas 

Flat benefit provision (of pension plan) 

¢ defined, Reg. 8300(1) 

Flood region, see Drought or flood region 

Floorcovering installer 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Flow-through 


adjusted cost base of option, to share, partnership interest or 
trust interest, 49(3.01) 


¢ Canadian development expense, to shareholder, 66(12.62) 
¢ Canadian exploration expense, to shareholder, 66(12.6) 


¢ Canadian oil and gas property expense, to shareholder, 
66(12.64) 


corporate income to shareholder, see Integration 
corporation’s capital gain, untaxed portion, 83(2) 

death benefit, through trust or estate, 104(28) 

entity, see Flow-through entity 

intercorporate dividends, 82(1)(a), (a.1), 112(1) 
investment tax credits on windup, 88(1)(e.3) 

BoD capital deficiency, on conversion of shares, 51(3), 


* partnership income to partner, 96(1) 

ee limited to amount at risk, 96(2.1)—(2.7) 

* qualifying environmental trust income to beneficiary, 107.3(1) 
¢ shares, see Flow-through shares 

* trust capital gains to beneficiary, 104(21) 

* trust income to preferred beneficiary, 104(14) 

* trust pension benefits to beneficiary, 104(27) 
Flow-through entity (re capital gains exemption) 

* adjusted cost base, addition to 

e¢ after 2004, 53(1)(p) 

ee before 2005, 53(1)(r) 

¢ amalgamation of, 87(2)(bb.1) 

¢ defined, 39.1(1) 

* distribution of property to beneficiary, 107(2.2) 

¢ reduction in capital gain, 39.1(2)-(6) 

¢ sale of interest in, 39.1(7) 

Flow-through mining expenditure 

¢ defined, 127(9) 

ee reduction for assistance received, 127(11.1)(c.2) 


* investment tax credit for, 127(5)(a)(i), 127(9)“investment tax 
credit’’(a.2) 


*¢  carryforward or carryback, 127(9)“investment tax credit”(c) 

* reduces CCEE, 66.1(1)“cumulative Canadian exploration 
expense” L 

Flow-through share class of property 

* deemed capital gain on donation of, 40(12) 

¢ defined, 54 

Flow-through shares, 66(12.6)—(12.75) 

* amalgamation, effect of, 87(4.4) 

* class of property, see Flow-through share class of property 

* cost of, 66.3(3) 

¢ defined, 66(15), 248(1) 

* donation to charity, deemed capital gain, 40(12) 


*¢ capital dividend account impact, 89(1)“capital dividend 
account’’(a)(i)(A), (B.1) 


¢¢ subsequent rollover, 38.1 
¢ information return, Reg. 228 
* interest on renunciation for previous year, 211.91(1) 
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Flow-through shares (cont’d) 
minimum tax, 127.52(1)(e), (e.1) 
mining exploration expenses in first 60 days of year, 66.1(8) . 
not “tax shelter’, 237.1(1) 
one-year look-back rule, 66(12:66)(a.1), 211.91 . 
paid-up capital, 66.3(4) ° 
prescribed, Reg. 6202.1 : 
renunciation, 66(12.6), (12.62), (12.64) : 
Canadian development expenses, 66(12.601), (12.62) . 
conversion to CEE, 66(12.601), (12.602) . 
Canadian exploration expenses, 66(12.6) r 


Canadian oil and gas property expenses, 66(12.64) 

expenses in first 60 days of the year, 66(12.66) 

member of partnership, by, 66(19) 

mining properties excluded, 66(12.62)(b.1) 

restrictions, 66(12.67), (12.71), (19) 

¢ selling instrument 

defined, 66(15) 

filing of, 66(12.68) 

late filing, 66(12.74), (12.75) 

Fluctuations in currency, see Foreign exchange 

Fondaction 

e prescribed as labour-sponsored venture capital corporation, 
eg. 6700(f), 6701(g) 

Food, see also Entertainment expenses (and meals); Meals 

¢ delivered after the end of the year, reserve for, 20(6) 

Food and animal waste 

¢ defined, Reg. 1104(13) 

Food waste 

¢ defined, Reg. 1104(13) [repealed] 

Football players, see Athlete 

Foreclosure, see Surrender: of property to creditor 

Foreign accrual capital loss 


* application to FAPI, 95(1)“foreign accrual property 
income”F.1, Reg. 5903.1(1) 


¢ defined, Reg. 5903.1(3), (4) 


Foreign accrual property income, see also Foreign affiliate 
currency hedging, 95(2)(g.01) 

defined, 95(1), 95(2), 248(1) 

definitions, 95(1), (4) 

foreign affiliate purchasing goods for use in Canada, 95(2)(a.1) 
fresh start rule, 95(2)(k) 

included in income, 91(1) 

included in income of non-resident trust, 94(1)(c) [to be 
repealed] 

insurance of risks in Canada, 95(2)(a.2) 
internal disposition 
* suspended gain 
ee share of another foreign affiliate 

e suspended loss 

loss carryback, 152(6.1), Reg. 5903(1)(b) 
loss carryforward, Reg. 5903(1)(a).._. 
partnerships and trusts, 95(3.6) 

rollover to specified purchaser 

suspended gain on internal disposition 

¢ by FA of another FA 

¢ of excluded property 

* trusts, 94(4) [to be repealed] 
Foreign accrual property loss 
° carryback 3 years, Reg. 5903(1)(b) 
reassessment to permit, 152(6.1) 

* carryforward 20 years, Reg. 5903(1)(a) 

¢ defined, Reg. 5903(3) 
Foreign accrual tax 

e deduction from income, 91(4) 

e defined 
for foreign accrual property income, 95(1) 
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Foreign affiliate, see also Controlled foreign affiliate; Foreign 
accrual property income 


absorptive merger of, 95(4.2) 

active business income, 95(2)(a), Reg..5907(2)—(2.6) 
acquisition of shares of 
e from partnership, 91(7) 

assets acquired from 
¢ as consideration for settlement of debt, 80.1(5) 
e as dividend in kind, 80.1(4) 
¢ on winding-up, 80.1(6) 

becoming resident in Canada, 128.1(1)(d) 

benefit to shareholder from, 15(1)+(7), 90(4)—(10) 
capital gains 
e election re, Reg. 5902 

capital gains and losses, 95(2)(f) 
* currency fluctuation, from, 95(2)(g)—-(g.02) 


capital gains of, see Exempt surplus; Hybrid surplus; Taxable 
surplus 


capital loss of, see Foreign accrual capital loss 
carrying on business in a country, Reg. 5906 © 
consolidated groups’ liabilities, Reg. 5907(1.1) 
controlled, defined, 95(1)“controlled foreign affiliate” 
cumulative eligible capital of 

currency dealings of, 95(2.3), (2.5)“indebtedness” 


Sea asitiak loss, 95(1)“foreign accrual property income’, Reg. 


defined, 95(1), 248(1) 

¢ look-through rule for shares held by partnership, 93.1 
definitions, Reg. 5907 

disposition of shares of 
¢ election re capital gains on, 93(1) 
¢ held by partnership, 93(1.2) 

¢ loss on, 93(2)-(2.3), (4) 
e share-for-share exchange, 85.1(3)—(6) 

disposition of shares of another foreign affiliate, 95(2)(c) 
dissolution of, 88(3)—(3.5), 95(2)(e), Reg. 5905(7) 
dividends from, 20(13), 113(1), Reg. 5900 

¢ shares held by partnership, 93-1(2) 

“earnings” of, defined, Reg. 5907(1) 

eligible property of, cost 

“excluded property” 

e debt related to, gain or loss on settlement of, 95(2)(i) 
° defined, 95(1) 

“exempt earnings” 
¢ defined, Reg. 5907(1) 

e listed countries re, Reg. 5907(11)-(11.2) 

“exempt loss” 
e defined, Reg. 5907(1) 

e listed countries re, Reg. 5907(11)-(11.2) 

“exempt surplus” defined, Reg. 5907(1) 

foreign accrual property income of, defined, 95(1) 
“foreign accrual tax” defined, 95(1) 

hedge gain, stop-loss rule, 93(2)(2.31) 

income bonds or debentures issued by, 95(5) 


income derived from indebtedness, 95(2)(a:3), 95(2.4), 
(2.5)“indebtedness”’ 


income from services, 95(2)(b) 

e “services” defined, 95(3) 

information return re, 233.4 

insurer 
° income of, 95(1)“investment business”, 95(2)(a.2) 
¢ subject to Canadian rules, 95(2)(k)(iv) 
investment business of, see Investment business 
liquidation of, 88(3)—(3.5), 95(2)(e), Reg. 5905(7) 
* lower tier liquidation and dissolution, 95(2)(e) 
loan to, 17(3), 247(7) 

loan to shareholder by, 15(2)-(2.6), 90(4)—(10) 
merger of, 87(8), (8.1), 95(2)(d), (d.1) 

“net earnings” defined, Reg. 5907(1) 
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Foreign affiliate (cont'd) 


e e e @ ® e 2 e e e e e e e e @ e e e 


“net loss” defined, Reg. 5907(1) 
“net surplus” defined, Reg. 5907(1) 
participating percentage, Reg. 5904 
partnership interest 
* adjusted cost base of, 95(2)(j) 


ualifying interest in, see Qualifying interest (in respect of 
oreign affiliate) 


regulations, Reg. Part LIX 
“relevant cost base” of property, 95(4) 
“relevant tax factor” defined, 95(1) 
reporting requirements, 233.4 
residence of, Reg. 5907(11.2) 
return of capital, Reg. 5901(2)(b) 
second affiliate, 95(2)(a)(ii)(D) 
settlement of debt, gain or loss from, 95(2)(i) 
share of 
adjusted cost base, 92 
¢ amalgamation, on, 87(2)(u)(i) 
amount included in income re, 91(1) 
* reserve where foreign exchange restriction, 91(2) 
disposition of, 85.1(3)-(6) 
¢ held by partnerhip, 93(1.2) 
election re disposition, 93(1), (1.1), (1.11) 
late-filed, 93(5) 
penalty, 93(6) 
special cases, 93(5.1), 
unpaid balance of penalty, 93(7) 
exempt dividends, 93(3) 
* on amalgamation, 87(2)(u)(ii) 
fair market value, ITAR 26(11.1), (11.2) 
held by partnerhip, 93.1(2) 
held by subsidiary winding-up, 88(1)(d.4) 
¢ depreciable property of 
issued to avoid tax, deemed not issued, 95(6)(b) 
loss limitation on disposition of, 93(2)-(4) 
participating percentage of, defined, 95(1)‘‘participating 
percentage”’ 
special rules, Reg. 5905 
start-up rule, for non-active business, 95(2)(k) 
stock dividends from, 95(7) 
surplus distributions 
¢ how taxed, 113(1) 
¢ order, Reg. 5901 
“surplus entitlement percentage” defined, 95(1) 
tax, see Foreign taxes 
“taxable earnings” defined, Reg. 5907(1) 
“taxable loss” defined, Reg. 5907(1) 
“taxable surplus” defined, Reg. 5907(1) 
taxation year, 95(1) 
taxpaying affiliates’ losses, Reg. 5907(1.2) 
third affiliate, 95(2)(a)(1i)(D) 
transitional rules re 1972, ITAR 35 
“underlying foreign tax” defined, Reg. 5907(1) 
“underlying foreign tax applicable” defined, Reg: 5907(1) 
“whole dividend” paid, Reg. 5907(1) 
windup of, distribution of property, 88(3) 


Foreign assets 


reporting of, to CRA, 233.3 


Foreign bank, see also Authorized foreign bank 


defined 

¢ re FAPI, 95(1) 

* re international banking centre, 33.1(1) 

fund deposited with, reporting requirement, 233. oe 


Foreign-based information or document 


defined, 231.6(1) 
requirement to provide, 231.6(2) 


“xe ane uence of non-compliance or incomplete compliance, 
DSL: 

* . notice of, 231.6(3) 

* review of, 231.6(4)-(6) 

*¢ time during review not to count, 231.6(7) 

* tax shelter investment, effect on, 143.2(13), (14) 

Foreign broadcasting undertaking 

¢ defined, 19.1(4) 

* no deduction for advertisement broadcast to Canadian market 
by, 19.1(1) 

Foreign business | 

¢ defined, for FAPI rules, 95(2)G.1)(v), 95(2)(kiL) 

Foreign business corporation 

¢ deemed resident in Canada, 2>OA)(D) 

¢ defined, 213(3) 

* no withholding tax on dividend from, 213(1) 

Foreign corporation, see Foreign affiliate; Non-resident 

Foreign country, see Foreign government, Bg) investment 

entity; Prescribed countries 

Foreign currency, see also Foreign exchange 

¢ defined, 248(1) 

* election to use for tax reporting, 261(3) 

Foreign currency debt 

* defined, 111(8), 248(1) 

e ae or loss on, after change of control, 40(10), ad 1), 111(12), 


Foreign exchange, see also Foreign currency 

* adjustment, re specified debt obligation, Reg. 9104 

* calculating currency defined, 95(1) 

° oie of income where foreign assets expropriated, 

change of control of corporation, effect of, 111012), (13) 

debt obligation denominated in 
application of debt forgiveness rules, 80(2)(k), 80. O1(11) 
assumed by non-resident in Canadian business, 76.1(2) 
moved by non-resident from Canadian business,.76:1(1) 
CN of property to creditor, calculation of proceeds, 

¢ exchange rate defined, 111(8), 248(1) 

e fluctuations in 

¢¢ capital gain or loss, 39(1.1), (2) 

** debt parking and statute-barred debt rules to be ignored, 

80.01(11) 
°° foreign affiliate’s capital gain or loss from, 95(2)(g)-(g.02) 
** ignored in determining employee stock option deduction, 
110(1)(d)Gii) 

* loan or lending asset, 248(1)‘‘amortized cost’’(c. 1), (f.1) 

revenue to real estate investment trust, 122.1(1.3) 

* specified debt obligation of financial institution, 

142.4(1)“tax basis’’(f), (0) 

* income in blocked currency, waiver of interest on tax, 161(6) 

* restriction, reserve where, 91(2), (3) 

Foreign exploration and development expenses, see also 

Exploration and development expenses; Resource expenses 

¢ borrowed money 

°° capitalization of interest, 21(2), (4) 

eee reassessment, 21(5) 

* country-by-country allocation, 66(4.1), (4.2) 

e ¢ successor rules, 66.7(2.1), (2.2) 

¢ deduction for, 66(4) 

*¢ short taxation year, 66(13.1) 

° defined, 66(15) 

* individual ceasing to be resident in Canada, 66(4.3) 

¢ limitation, 66(12.4) 

* reduction of, on debt forgiveness, 80(8)(e) ’ 

¢ short taxation year, 66(13.1) 

* specified, see Specified foreign exploration and development 
expense 


* successor corporation, rules, 66.7(2) 
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Foreign exploration and development expenses (cont'd) 
ee application, 66.6(1) 


¢ where change in control, '66(11), (11:3) 
Foreign government, see also United States: 


bonds of, eligible for RRSP investment, 204“qualified | 
investment’’(c.1) (formerly Reg. 4900(1)(0)); 


bribery of officials non-deductible,; 67.5...) 
Sonal exempt, 149(1)(a);.Canada-U.S. Tax Tinea At. 


expropriation by, 80.1 : 
social security plan of, excluded from RCA, Reg. 6802(g) 
specified debt obligation Pepi 


excluded from mark-to-market’ ‘rules, 142.2(1)“mark-to- 
market property’(e) 


stock exchanges recognized, Reg. 3201 
tax paid to, see Foreign tax credit; Foreign taxes 
Foreign immigration trust , see Immigration WES. * 
Foreign income, see also Foreign accrual property income 
Canadian resident, generally taxable, 3(a) . 
employment, tax credit for; 122.3.) 
foreign affiliate, of, see Foreign, accrual property income 
non-resident, not taxable, ,115(1) 
taxed by foreign country; see Foreign tax credit 
Foreign insurance subsidiary 
¢ defined, Reg. 8605(4) 
Foreign investment entity, 94.1—94.4 (former draft, not » 
implemented] 
Foreign investment income 
¢ defined, 129(4) 
¢ refund to private corporation in respect of, ae (3): 
Foreign merger 
¢ absorbitve merger, FAPI treatment, 05(4 2) 
¢ defined, 87(8.1) 
¢ effect of, 87(8) 
Foreign Missions and International Organizations Act 
° pe Seon income: from eh Fos, ao ol beeinet pe ‘tax credit, 
aes mutual fund trust F ; 
¢ exemption from pepoustig irr Eni ae 233.2(1)° ‘exempt 
trust’"(c) iloten ) 
* reporting requirement, 233. 3 
Foreign non-profit organization 
° defined, Reg. 6804(1) 
Foreign oil and gas business 
¢ defined, 
for foreign tax. credit, 126(7) 
for FAPI, Reg. 5910(4) 
¢ foreign tax credit for, 126(5) 
Foreign plan (pension plan) 
contributions made to, Reg. 6804(4)-(6) 
defined, Reg. 6804(1), 8308.1(1) 
electing employer with respect to, Reg. waaay es 
PSPA of, Reg. 8308.1(5), (6) 
information return, Reg. 8402(2) 
* pension adjustment, prescribed amount, Reg.) 8308.2 
* pension credit of, Reg. 8308.1(2)-(4) 
Foreign policy loan 
¢ defined, Reg. 2400(1) . 
Foreign property, see also Foreign reporting requirements 
* investments in, annual information return, 233.3 
¢ sale of, expropriation assets for, 80.1 
Foreign reporting requirements, 233: 1—233.7: 
* foreign affiliates, 233.4 
¢ foreign property, 233.3 () 
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SHPO Pe of, exempt, 149(1)(a),;Canada-U.S, Tax Treaty: Art. 


owned by bank as specified debt obligation, 142.6(4)(a)(ii) 


¢ foreign trusts 

distributions from; 233.5 

indebtedness to, 233.5 

transfer of property to, 233.3 

* transactions with related non-residents, 233. L 
Foreign resource expenses 

¢ defined, 66.21(1) 

¢ reduction of, on change of SoHuCE 66. (13) 
* specified amount of, for. successor rules, 66.7(13.2) 
e successor of, 66.7(2.3), (13.1) 

Foreign resource: income 

e defined, 66:21(1), : 

Foreign resource loss 

e defined, 66.21(1) 


Foreign resource pool expense 
¢ deduction against taxable‘income éarned in Canada; 115¢4 1) 
e defined, 248(1) 
Foreign resource property 
* acquisition of, rules, 66.7(8) 
* amount designated re 
“outlay” or “expense”, 66(15) © 
defined, 66(15), 248(1) 
disposal of, effect on successor rules, 66.7(15) 
disposition of, 59(1) 
by partnership, 59(1.1) 
no capital gain, 39(1)(a)(ii.1) 
no capital loss, 39(1)(b)(i) 
successor rules, 66.7(15.1) 
“eligible property” for transfer to corporation by shareholder, 
85(1.1)(d 
eligibility for ‘section 85 rollover, 85(1.11)(a) 
in respect of a country, defined, 248(1) 
non-successor acquisitions, 66.7(16) 
original owner, defined, 66(15) © 
predecessor owner, defined, 66(15) 
proceeds of disposition, 59(1) 
production from, defined, 66(15)*<production” 
reserve amount, defined, 66(15) 
rules for trusts, 104(5.2) 
seizure of, exception to creditor rules, 79.1(2.1) 
successor rules, 66.7(15),. 
Foreign retirement arrangement . | 
amount credited to, exempt, 81(1)(r).. 
benefit to trust, flow-through to henefigiarys 104(27) 
defined, 248(1), Reg. 6803 
eligible amount, 60.01 


emigration of retiree, no deemed dis sposition, 
128. 1(10)“excluded right or interest’’(a)(x) 


excluded from non-resident trust rules, 94(1)(b)(i)(E) [to be 
repealed], 94(1)“exempt foreign trust’ *(e) [proposed] 
excluded from reporting requirements, 233: 201)" exempt 
trust’’(a),233.3(1 “specifie foreign property ’(n),.233.5(2)(a) 
excluded from various trust rules, 108(1)“trust’’(a) 
income earned in,account, exempt; 81¢1)(r) i> 
Individual Retirement ‘Account (U.S.),. Reg. 6803 
lump-sum transfer, 60(j)Gi), 60.01 ; 
payment out of 

eligible for transfer to RRSP, 60(j)(ii), 60.01 

included in income, 56(1)(a)(i)(C.1) 
* prescribed plan or arrangement, Reg. 6803 
Foreign service 
¢ for registered pension plan 
determination of provisional PSPA, Reg. ,8303(10) 
eligibility, 8503(3)(a)(yii) 
Foreign share 
* rollover on exchange for foreign share, 85.1(5), (6) 
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Foreign spin-off, 86.1 
* foreign accrual property income, 95(2)(g.2) 
* prescribed distribution, Reg. 5600 
Foreign stock exchange index units 
* prescribed distribution, Reg. 5600 
¢ qualified for deferred income plans, Reg. 4900(1)(n.1) 
Foreign stock exchanges, Reg. 3201 
Foreign tax credit, 126 
addition to taxable income in respect of, 110.5 
change in, reassessment within 6 years, 152(4)(b)(iii) 
deduction for specified capital gains, and, 126(5.1) 
deduction from income, 20(11), (12), (12.1), 91(4) 
deduction from Part I.1 surtax, 180.1(1.1) 
deduction from tax, 126 
additions for, 110.5 
calculated separately for each foreign country, 126(6) 
definitions, 126(7) 
emigrant, 126(2.21) 
non-resident, re pre-Oct/96 disposition, 126(2.2) 
trust with non-resident beneficiary, 126(2.22) 
deemed tax on income or profits, 126(5) 
definitions, 126(7) 
employees profit sharing plan, deduction, 144(8.1) 
foreign oil and gas levies, 126(5) 
former resident, 126(2.21) 
trust beneficiary, 126(2.22) 
minimum tax, 127.54 
no economic profit, 20(12.1), 126(4.1) 
non-business income tax, 20(12) 
not deductible by life insurer, 138(5.1), (8) 
overseas employment tax credit and, choice between, 
126(1)(b)(i) 
e payable, adjustment, 161(6.1) 
¢ portion of foreign tax excluded, 126(4) 
¢ profit not material, 20(12.1), 126(4.1) 
¢ short-term securities acquisitions, 126(4.2), (4.3) 
° special, for minimum tax purposes, 127.54 
¢ tax deemed income or profits tax, 126(5) 
¢ trust, deduction for, 104(22)-(22.4) 


U.S. estate taxes, Canada-U.S. Tax Treaty:Art. XXIX-B:6, (7) 

unused 
carryover on amalgamation, 87(2)(z) 
defined, 126(7)“unused foreign tax credit” 
overpayment of tax as consequence of, 164(5), (5.1) 
reassessment, 152(6)(c.1) 
rules re, 126(2.3) 

Foreign taxes 

¢ additional, or reimbursement of 

** reassessment within 6 years, 152(4)(b)(iv) 

* credit for, see Foreign tax credit 

¢ deduction for, 20(11), (12), (12.1) 

Foreign trust, see Offshore trust; Trust (or estate): non-resident 

Forest 

* access road, capital cost allowance, Reg. Sch. II:Cl. 10(p) 

* management plan, prescribed, Reg. 7400 

Forestry professional, recognized, Reg. 7400(2) 

Forestry Revitalization Trust 

* remission of tax payable on, British Columbia Forestry 
Revitalization Trust Remission Order 

Forfeited amount 

* defined, 147(1), Reg. 8500(1) 

Forfeiture 

* under deferred profit sharing plan, 201 

Forgiven amount (re settlement of debt) 


¢ deemed where amount designated following debt forgiveness, 
80.03(7)(b)(ii) 


¢ defined, 6(15.1), 15(1.21), 80(1), 80.01(1), 80.03(1)(a), 
80.04(1) 

* transfer of, under agreement, 80.04(4) 

Forgiveness of debt, see Debt forgiveness 

Form(s) 

* prescribed or authorized 

¢¢ defined, 248(1)“prescribed” 

ee deviations acceptable, Interpretation Act s. 32 

ee proof of, 244(16) 

¢ waiver of requirement to file, 220(3.1) 

Former Act (pre-1972), references to 

¢ defined, ITAR 8 

* para. 11(1)(a), capital cost allowance, ITAR 20(5)(b)(ii), 58(5) 

* paras. 11(1)(g), (h), (i), pension plan contributions, ITAR 
65(2)(b) 

subsec. 17(1), inadequate considerations, ITAR 32 

subsec. 20(6), deemed capital cost, ITAR 20(5)(a)(i) 

subsec. 67(1), personal corporations, ITAR 57(9)(b) 

s. 68, personal corporations, ITAR 57(11) 

subsec. 79B(5), registered retirement savings plans, ITAR 

65(2)(c) 

¢ subsec. 79C(7), deferred profit sharing plans, ITAR 65(2)(d) 

¢ s. 85I, amalgamations, ITAR 34(7), 40(6)(a)(ii) 

¢ subsecs. 85I(1), (2), amalgamations, ITAR 34(1) 

¢ Part II, tax on undistributed income, ITAR 66(1), (2) 

¢ Part IID, special refundable tax, ITAR 67(1), (2), (4), (5) 


Part IV 
¢ continued in force, ITAR 14 
e references to, how construed, ITAR 16 
Part VIII 

*¢ continued in force, ITAR 15 
ee references to, how construed, ITAR 16 
Former business property 
* amalgamation, effect of, 87(2)(1.3) 
e defined, 248(1) 
¢ disposition of, 44(1), (6) 
Former employee 
* amount received from employer, whether taxable, 6(3) 
¢ of predecessor employer, for pension plan rules, 147.2(8) 
¢ stock option agreement, taxable benefit, 7(4) 
Former limit 
¢ defined, 147.1(1) 
Former limited-recourse indebtedness (tax shelter investment) 
e defined, 143.2(10) 
Former property, see also Exchanges of property; Former 
business property 
¢ defined, 13(4), 44(1) 
Former resident, see also Ceasing to be resident in Canada 
° see for tax paid on emigration where stop-loss rule applies, 


** reassessment to permit credit, 152(6.3) 
¢ foreign tax credit, 126(2.21), (2.22) 

¢ returning to Canada, 128.1(6), (7) 

* stop-loss credit, 119 

** reassessment to permit credit, 152(6.3) 
Former spouse, defined, 252(3) 

Formulas 

* negative amounts in, 257 

Forward averaging, see also Averaging of income; Income- 
averaging annuity contract 

¢ addition to tax, 120.1(2) [repealed] 

¢ election, 110.4(2) [repealed] 

Fossil fuel 

¢ defined, Reg. 1104(13) 

Fossilized shellfish, see Ammonite gemstone 
Foster child 

* payment relating to, exempt, 81(1)(h) 


2494 


Topical Index 


Foundation, see Charitable foundation; Private foundation; 
Public foundation 

Fractional share 

* cash received for by trust, 107:4(2.1) 

e is a share, 248(1)“share” 

France, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(c) 

* universities, gifts to, Reg. Sch. VIII s, 3 

Franchise 

¢ capital cost allowance, Reg. 1100(1)(c), Reg. Sch. I:Cl. 14 


Be, icra to U.S. resident on connection with, Canada-U.S. Tax 
reaty:Art. XII:3(c) 


¢ relationship not considered control, 256(5.1) 

* representation expenses, 13(12), 20(1)(cc), 20(9) 

Fraternal benefit society/order 

¢ exemption, 149(1)(k) 

Fraud, justification for reassessment, 152(4)(a)(i), 152(5) 

Fraudulent conveyance 

¢ tax equivalent to provincial fecttiien: 160 

Freight haulage trucks and tractors 

¢ capital cost allowance, Reg. Sch. II:Cl. 16(g) 

Fresh-start date 

¢ defined, for donation of flow-through shares, 54 

Freshwater Fish Marketing Corporation, subject to tax, 27(2), 

Reg. 7100 ; 

Friesen case overruled, 10(1.01) 

Frivolity penalty 

* where appeal filed to delay payment, 179.1 

Frontier exploration 

* allowances, Reg. 1207 

* prescribed area, Reg. 1215 

Frontier exploration base 

¢ defined, Reg. 1207(2) 

* expenses added to 

** amounts receivable, portion included in income, 59(3.3)(e) 

Fruit growing, constitutes farming, 248(1)“farming” 

Fuel 

* production of, 66(15)“principal-business corporation’’(h) 

Fuel cell systems 

¢ fixed-location, capital cost allowance, Reg. Sch. II:Cl. 
43.1(a)(ii-1), Sch. If:Cl: 43:1(d)(xii) 

Fuel tax rebate 

10 x inclusion; 12(1)(x.1) 

abatement of prior years’ losses, 111(10), (11) 

amalgamation, on, 87(2)(uu) 

interest on prior year’s return not to be’ paid, pees eet 

windup, on, 88(1)(e.2) 

Fuel upgrading equipment 

° Spb) cost allowance, Reg. Sch. II:Cl. 43. 1(d)Gx), Sch. II:Cl. 

Full-rate taxable income 

¢ defined, 123.4(1) 

Full-time student 

¢ defined, for Lifelong Learning Plan, 146.02(1) 

Fully exempt interest 

¢ defined, 212(3) 

* exempt from non-resident withholding tax, 212(1)(b)G) 

Functional currency 

¢ defined, 261(1) 

¢ election to use, 261(3), (5) 

ee haa filing not required, Reg. 205.1(2)(c) [draft of Oct. 

¢ rules, 261 

Functional currency year 

¢ defined, for functional currency rules, 261(1) 
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Funeral or cemetery services, see also Eligible funeral 
arrangement 


¢ defined, 148.1(1) 

¢ provision of under eligible funeral arrangement, 148.1(2)(b)(i) 
Funeral services, see.also Eligible suneral arrangement 

¢ defined, 148.1(1) 

¢ provision of under eligible funeral arrangement, 148.1(2)(b)(@) 
Fur farming, 248(1)“farming” 

Furnace 


¢ electric or sealed combustion, medical expense credit, Reg. 
5700(c.2) 


Furniture 
* antique, whether CCA allowed, Reg. 1102(1)(e) 
* capital cost allowance, Reg. Sch. I:Cl. 8(i) 
Future obligations, see also Reserve 

¢ deduction for amount paid, 20(24) ° 


G 
GAAP, see Generally accepted accounting principles 
GAAR, see General anti-avoidance rule 
GRIP, see General rate income pool 
GSRA, see Government-sponsored retirement arrangement 
GST, see Goods and services tax (GST) 
GST/HST Credit, see Goods and services tax: refundable credit 
Gagnon case overruled, 56(12) 
ee? see also Capital gain; Capital loss; Capital gains, and 
osses 
* defined, for disposition of specified debt obligation, Reg. 9200 
Gala presentation 7 


e ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’’(b)(v) 


* ineligible for film/video production services credit, Reg. 
9300(2)(e) 

Gallantry Awards Order Statute 

e amount received under, exempt, 81(1)(d) 

Gambling losses, Canada-U.S. Tax Treaty:Art. XXII:3 

Game show 

° ineligible for Canadian rane credit, Reg. 
1106(1)“excluded production”(b)(iii) 

¢ ineligible for film/video production services credit, Reg. 
9300(2)(c) 

Garnishment for taxes unpaid, 224 

binding on federal and provincial governments, 224(1.4) 

enhanced, 224(1.2) 

failure to comply with order, 224(4), (4.1) 

prevented while objection or appeal underway, 225. 1 

salary or wages, 224(1) 

“super” garnishment priority over secured creditors, 224(1.2) 

Garry Bowl Ltd. case overruled, 152(1.1) 

Gas, natural, see Petroleum/natural gas 

Gas manufacturing/distributing equipment 

* capital cost allowance, Reg. Sch. II:Cl. 1(n), Sch. II:Cl. 2(d) 

Gas or oil well equipment, Reg. 1104(2), Reg. Sch. IE:Cl. 10G) 

Gasoline expense 

* automobile, see Automobile: operating costs 

Gaspé Peninsula 

e defined, 127(9) 

¢ prescribed area, for electrical energy or steam processing, 
127(9)*qualified property’(c. 1) 

* prescribed designated region, 127(9)‘‘specified 
percentage”’(a)(vi), Reg. 4607 

* qualified property acquired for use in, 127(9)“specified 
percentage’’(a), (e) 

Gay couples, see Common-law partner 

Gemstones, see also Listed personal property 

* ammonite, see Ammonite gemstone 
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General amending provision 

¢ of insurance policy, defined, Reg. 1408(1) 
General anti-avoidance rule, 245 

¢ application of rule, 245(2), (4) 


°° application to tax treaties, 245(4)(a)(iv), Income Tax 
onventions Interpretation Act s. 4.1 


e avoidance transaction, defined, 245(3) 

° ce of amounts following assessment, 152(1.11), 

(1.12) 

determination of tax consequences, 245(5) 

tax benefit, defined, 245(1) 

tax consequences, defined, 245(1) 

transfer pricing GAAR test, 247(2)(b)(ii) 

General corporate income tax rate 

¢ defined, for provincial SIFT tax rate, Reg. 414(1) 

General Motors of Canada Limited 

° payments to, exception to employee life and health trust rules, 
eg. 9500 

General procedure appeals, 175 

General provisions 

¢ defined, Reg. 8006 

General-purpose electronic dataprocessing equipment 


* capital cost allowance, Reg. Sch. II:Cl. 10(), Sch. II:Cl.. 45, 
Sch LEC sO eSchtieGisa7 


¢ defined, Reg. 1104(2) 
General rate factor 
e defined, for GRIP calculation, 89(1) 
General rate income pool 
¢ after amalgamation, 87(2)(vv), 89(5) 
¢ after windup, 89(6), 88(1)(e.2) 
defined, 89(1), 248(1) 
addition for 2006, 89(7) 
addition on amalgamation, 89(5), 87(2)(vv) 
addition on becoming CCPC, 89(4) 
addition on windup, 89(6), 88(1)(e.2)(ix), 87(2)(vv) 
dividend paid from, 89(1) "eligible dividend”, “excessive 
eligible dividend designation’ 
General rate reduction percentage 
¢ defined, 123.4(1) 
ee appUSPHOR to manufacturing & processing credit, 125.1(1), 


Generally accepted accounting principles 

* in computing income from business or property, 9(1) 

* in determining adjusted equity, 20.2(2) 

¢ modified for foreign bank branches, 20.2(1)“branch financial 
statements” 

Generating electrical energy 

* manufacturing and processing credit, 125.1(2), 

Generating equipment 

* capital cost allowance, Reg. 1100(1)(t), (ta), Reg. Sch. I:Cl. 
1(k), Sch. If:Cl. 1@m), Sch. I:Cl. 2(a), Sch. If:Cl. 2(c), Sch. 
II:Cl. 8(f), Sch. I:Cl. 8(g), Sch. H:Cl.: 9(a), Sch. I:Cl. 9(e), 
Sch. I:Cl. 9(f), Sch. U:Cl. 17(a.1), Sch. I:Cl. 29, Sch. II:Cl. 
34, Sch. II:Cl. 40 

Genstar trusts 

* anti-avoidance rule, 104(7.1) 

Germany, see also Foreign government 

* compensation paid by, exempt, 81(1)(g) 

* stock exchange recognized, Reg. 3201(d) 

* universities, gifts to, Reg. Sch. VIII s. 11 

Gifting arrangement 

* constitutes tax shelter, 237.1(1)“tax shelter” 

e defined, 237.1(1) 

Gifts and donations 

* art created by the donor, 118.1(7) 

* art flips 

¢¢ donation valued at cost of art, 248(35)—(38) 
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no minimum $1,000 cost, 46(5) 
subject to tax shelter rules, 237.1(1)“gifting arrangement”, 
“tax shelter” ; 
capital dividend account, effect on, 89(1)“capital dividend 
account’’(a)(i)(A) 
capital property, of, 110.1(3), 118.1(6) 
carryback from year of death, 118.1(4) 
carryforward 
credit, 118.1(1)‘total charitable gifts” 
deduction to corporation, 110.1(1)(a) 
charitable, see also Charity; Qualified donee 
by corporation, 110.1(1)(a) 
by individual, 118.1(1)“total charitable gifts”, 118.1(3) 
commuter’s, 118.1(9) 
corporate, deduction for, 110.1(1)(a) 
puts of property, limitation on fair market value, 
48(35)-(38) 
listed securities, no capital gain, 38(a.1) 
¢ partnership interests exchangeable for, 38(a.3) 
total, 118.1(1) give 
tsunami relief, see Tsunami relief 
corporation, by 
amalgamation, effect of, 87(2)(v) 
capital property, 110.1(3) 
deduction for, 110.1(1) 
partnership, made by, 110.1(4) 
proof of, 110.1(2) 
winding-up, claim by parent, 88(1)(e.6) 
Crown, to, 110.1(1)(b), 118.1(1) 
total, 118.1(1) 
cultural, 110.1(1)(c), 118.1(1) 
deduction from tax, 118.1(3) 
deemed disposition at fair market value, 69(1)(b)(ii) 
ecologically sensitive land, 110.1(1)(d), 118.1(1)“total 
ecological gifts” 
easement, servitude or covenant, value of, 110.1(5), 
118.1(12) 


¢ valuation applies for capital gains purposes, 43(2) 
flow-through shares, deemed capital gain, 40(12) . 
capital dividend account impact, 89(1)“capital dividend 
account’(a)(i)(A), (B.1) 
subsequent rollover, 38.1 
gratuities, taxable as employment income, 5(1) 
insurance proceeds, direct designation, 118.1(5.1), (5.2) 
institutions, to, 110.1(1)(c) 
member of religious order vowing perpetual poverty, 110(2) 
municipality, to, 149.1(1)‘“qualified donee’’(a)(ii) 
non-qualifying security, credit disallowed, 118.1(13)—(13.3) 
ordering of claims for donations 
credits, 118.1(2.1) 
deductions (corporation), 110.1(1.1)(b) 
partnership, made by, 110.1(4), 118.1(8) 
proof of, required, 118.1(2) 
property, of, 69(1)(b), (c) 
valued at cost, 248(35)—(38) ; 
RRSP or RRIF, direct designation, 118.1(5.3) 
reassessment, 152(6)(c) 
receipts for, Reg. 3501 
returned to donor, donation denied 
corporate donor, 110.1(14)-(17) 
individual donor, 118.1(25)-(28) 
information return details, Reg. 3501.1 
shares, publicly traded, 38(a.1) 
partnership interests exchangeable for, 38(a.3) 
TFSA, direct designation, 118.1(5.3) 
tax shelter, 237.1(1)“gifting arrangement”, “tax shelter” 
total, 118.1(1) 


ee States charities, 118.1(9); Canada-U.S. Tax Treaty: Art. 
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Gifts and donations (cont’d) 

¢ will, by, 118.1(5) 

ee publicly traded securities, reduced eibicl: gain, 38(a.1)(ii) 

¢ windup, on, 88(1)(e.6) 

Glasses, as medical expense, 118.2(2)(j) 

Glazier 

. apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Global foreign expenses - 

e defined, for resource CREE S of limited partner, 
66.8(1)(a)(i)(D) 

Global foreign resource limit 

e defined, 66.21(1) 

Gluten-free food costs, medical expense credit; 118.2(2)(r) 

Goats, 80.3(1)“breeding animals” 

Gold, see Precious metals 

Golf course, expense not allowed, 18(1)(1) 

Goods, see also Property 

¢ to be delivered 

e¢ amounts received for, income, 12(1)(a)() 

eee repayment of, deductible, 20(1)(m.2) 

¢ undelivered, reserve for, 20(1)(m) 

Goods and services tax (GST), see also Excise Tax Act ' 

¢ change of use, timing rule for GST lability, 248(15) 

¢ credit, see refundable credit (below) 

¢ defined, 248(1) 

* employee benefits 

ee GST included in taxable benefit, 6(7) 

e« rebate included in income, 6(8) 

¢ home purchase, excluded from moving expenses, 62(3)() 

* input tax credit ~ 


¢ deemed to be assistance, 248(16), see also’ 
Assistance/government assistance 


* repaid, deemed to be reduction in assistance, 248(18) 
interest on arrears, non-deductible, 18(1)(t) © - 
interest on refunds, taxable, 12(1)(c) 
penalty 
* gross-negligence penalty non-deductible, 67.6 
¢ ordinary penalty deductible, Reg. 7309 
rebate 
¢ deemed not to be reimbursement, 8(1 1) 


¢ deemed to be assistance, 248(16), see also, 
Assistance/government. assistance 


ee included in income, 6(8), 12(1)(x) 
e* reduces capital cost of property, 6(8), 13(7.1) 


e rebate, not paid until all income tax returns filed, Excise Tax.- 


Act s. 263.02 


¢ refund, not paid until all income tax returns filed, Excise Tax . 


Act s. 229(2 

e refundable credit, 122.5 

es» “adjusted income” defined, 122.5(1) 

ee advance payment, 122.5(3.1), (3.2) 

¢¢ amount of credit, 122.5(3) 

¢* applied to tax liability, timing, 164(2.1) 

ee determination by Minister, 152(1)(b) © 

¢* “eligible individual” defined, 122.5(1) 

ee limit to one per family, 122.5(5) 

** overpayment not to require interest, 160.1(1) 
*¢ penalty for false statement, 163(2)(c.1) 

°¢ prisoners ineligible, 122.5(2)(b) 

ee “qualified relation” 

eee defined, 122.5(1) ) 

*e¢e jointly liable for repayment of excess, 160. 11.1) 

** repayment where excess credit paid, 160. ue 1) 

e restrictions, 122.5(2), (5) 

¢ returns to be filed before income tax refund paid, Loa: 01) 
¢ shareholder benefits 
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ee GST included in taxable benefit; 15(1.3)" 

* transfer of income tax instalments or payments to'GST 
account, 221.2(2) [39 

Goodwill, see also Eligible capital property 

e sale of, 14(1);ITAR 21. © 

Goodwill amount 

e defined, for restrictive-covenant rules; 56. pale 

Governing plan 

e defined, Reg. 4901(2) 

Government, see also Crown; Crown corporation 


¢ administration of income tax, see’Minister (of ‘National 
Revenue); Canada Revenue Agency ' 


agreements 
¢ fortax: transfer payments. (federal-provincial), 154 
e with other countries, see Tax treaty 

annuities 
* contracts entered into before May 26, 1932, 58(1) 
° SS entered into from May 25, 1932 to June 25, 1940, 
assistance, see Assistance/government assistance 

bonds (and similar obligations) 
¢ Canada Savings Bonds, cash bonus, 12.1 


e “investment property” for deposit insurance CorpOrawon: 
137.1(5)“qualified expenditure” 


¢ issued at a discount, 16(3) 

* no non-resident, withholding  tax,, 212(1)(b)Gi)(©) 
bound 

¢ by deemed trust for tax ihe. 227(4: 3) 

¢ by garnishment orders, 224(1.4) 


by regulations requiring information returns, 221(3) 

by withholding tax requirements, 227(11) 
communication of confidential information to, 241(4) 
contract payments, information return, Reg. 237 
donation to, 149.1(1)“qualified donee’’(d) 

¢ by corporation, deduction, 110.1(1)(a) 

° by individual, tax credit, 118.1(1)“total charitable eifts” 
employees abroad, deemed resident, 250(1)(b)=(f) 
foreign, see Foreign government 
gifts to, see donation to (above) 
grant, see also Assistance/government assistance 

* acquisition of depreciable property, towards, '13(7-1), (7.2) 

° cost base of property acquired, 53(2)(k) 

* energy conversion, 12(1)(u), 56(1)(s); see also Energy: 

conversion grant 


°*¢ home insulation, 12(1)(u), 56(1)(s), see also Home 
insulation grant 

* © prescribed programs, under, 56(1)(s) 

¢ Her Majesty, defined, Interpretation Act 35(1) * 

° international development assistance program, see Canadian 
International Development Agency 

¢ lobbying, see Representation expenses 

* obligation issued at discount by, 16(2), (3) 

* officials, bribery of, no deduction, 67.5 

¢ privatization of assets, debt qualifies for deferred income 
plans, Reg. 4900(1)(q) 

¢ provincial, see, Province - 

* public body performing. function, of; exempt, 149(1)(c) 

° reporting of contract payments, Reg. 237 

* representation, see Representation expenses 


e e e @ ® e@ e e e t e e e e @ e e e e 


rights, transitional rules, ITAR, 21 

-sponsored retirement arrangement, Reg. 8308.4 
* excluded from registered pension plan eligibility, Reg. 

8502(m) 

e information return, Reg. 8402.1 

support payments for farmers, information slips, Reg. "234-236 

volunteer emergency worker’s allowance paid by 

* exemption for, 81(4) 
Government entity 
e defined, re disclosure of taxpayer sa fonsnas can 241(10) 
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Government of a country other than Canada 

¢ defined, for foreign tax credit, 126(6) 
Government payer 

¢ defined, Reg. 234(1) 

Government-sponsored retirement arrangement 

¢ defined, Reg. 8308.4(1) 

¢ information return, Reg. 8402.1 

¢ prescribed reduction in RRSP limit, Reg. 8308.4(2) 


Governor General in Council 

¢ defined, Interpretation Act 35(1) 

Governor General (of Canada) 

¢ defined, Interpretation Act 35(1) 

¢ stipend exempt, 81(1)(n) 

Grace period to pay balance, no additional interest, 161.2 

Grain 

e delivered, amount due deemed not income debt, 76(4) 

Grain elevator operators 

* taxable income earned in a province, Reg. 408 

Grain storage facilities 

* capital cost allowance, additional, Reg. 1100(1)(sb) 

Grandchild 

¢ dependent, 118(6)(a) 

¢ financially dependent, see Child: financially dependent 

¢ treated as child, see Child: extended meaning of 

Grandfathered plan (registered pension plan) 

* complying before March 1996 budget, Reg. 8509(13) 

¢ defined, Reg. 8500(1) 

Grandfathered share 

¢ defined, 248(1) 

¢ dividend on, where deemed to be interest, 258(3)(b)(i) 

° aa from definition of “short-term preferred share”, 

¢ excluded from definition of “taxable preferred share”, 248(1) 

¢ excluded from restriction on dividend deductibility, 
112(2.21)(b) 

e may be a taxable RFI share, 248(1)“taxable RFI share” 

¢ Part VI.1 tax, excluded from, 191(2)(b)(iii), 191.1(2)(b), 
191.1(4)(b) 

¢ share exchanged for, excluded from Part IV.1 tax, 187.3(2) 

RNS, see also Grandfathered share; Transitional 

rules 

¢ Canadian newspaper, 19(7) 

* passive partnership interest acquired before Feb. 22/94, 
40(3.1), (3.15)-G.18) 

¢ RESP investments, 146.1(1)“qualified investment’’(d) 


¢ RRSP prohibited investments, 207.01(1)“transitional prohibited 
investment benefit” 


¢ taxable Canadian property only since April 26/95, prorating of 
gain, 40(9) 
¢ trust established before June 18/71, low tax rates, 122(2) 
Grandparent 
¢ dependent, 118(6)(b) 
e includes in-law or in common-law, 252(2)(d) 
Grant, see also Government: grant 
apprentice, see Apprenticeship Incentive Grant 
Canada Oil Substitution Program, see Energy: conversion grant 
Canadian Home Insulation Program, see Home insulation grant 
exploration and development, 20(1)(kk) 
“non-government assistance” defined, 127(9) 
research 
* income from, 56(1)(0) 
¢ leaving Canada to pursue research under, 115(2)(b.1) 
Grass roots exploration, see Pre-production mining expenditure 
Gratuities, see Tips 
Grazing ungulates, 80.3(1)“breeding animals” 
Great-aunt/great-uncle 
¢ defined, 252(2)(f) 


Great Britain, see United Kingdom 


Green card holder 

¢ whether resident in U.S. for treaty purposes, Canada-U.S. Tax 
Treaty:Art. [V:1 

Greenhouse 

* capital cost allowance for, Reg. Sch. II:Cl. 6(d), Sch. I:Cl. 
8(m) 

Green incentives 

¢ CRCE, see Canadian renewable and conservation expense 

environmental trust, see Qualifying environmental trust 

manufacturing and processing equipment, Reg. Sch. II:Cl. 43 

public transit passes, credit for, 118.02 

pee power generating equipment, Reg. Sch. II:Cl. 43.1, 

* research and development, 37(1), 127(9)“SR&ED qualified 
expenditure pool” 

Gross Canadian life investment income 

¢ defined, Reg. 2400(1) 

Gross compensation 

¢ defined, 163.2(1), (12)(c) 

Gross cost 

¢ defined, Reg. 5202, 5204 

Gross entitlements 

¢ defined, for third-party penalty, 163.2(1) 

Gross investment revenue 

¢ insurer’s, defined, 138(12)“gross investment revenue” 

Gross negligence 

¢ by issuer of small business bond, 15.2(5) 

e by issuer of small business development bond, 15.1(5) 


¢ effect on adjustment to related person’s tax, Canada—U.S. Tax 
Treaty Canada-U.S. Tax Treaty:Art. [X:5 


failure to report exempt capital gain, exemption lost, 110.6(6) 

penalty for failure to remit tax withheld, 227(9)(b), 227(9.1) 

penalty for failure to withhold tax, 227(8)(b) 

penalty for false statements of omissions, 163(2) 

¢ re flow-through share or joint exploration corporation, 

1632.2)2@3) 

Gross REIT revenue 

¢ defined, for SIFT rules, 122.1(1) 

Gross resource profits 

¢ defined, Reg. 1204(1) 

Gross revenue 

¢ defined, 248(1) 

ee limitation re non-profit R&D corporation, 149(9) 

e¢ special rules re transfer pricing, 247(5), (9) 

¢ from a mine, defined, Reg. 1104(5.1), (5.2) 

Gross revenue insurance program 

* payments to farmers under, income, 12(1)(p) 

* premiums in respect of, deductible, 20(1)(ff) 

Gross tax attributes (debt forgiveness rules) 

¢ defined, 80(14.1) 

¢ inclusion in residual balance, 80(14)(a) 

Gross-up 

¢ dividends, 82(1)(b) 

Ground source heat pump system 

* capital cost allowance, Reg. Sch. II:Cl. 43.1(d)(i), Sch. If:Cl. 
43.2(b) 

Group 

¢ defined 

¢¢ for associated corporations, 256(1.2)(a) 

ee for surplus stripping rules, 84.1(2.2), 212.1(3)(d)(i) 

¢ related, defined, 251(4)“related group” 

¢ unrelated, defined, 251(4)“unrelated group” 

Group disability benefits 

° ies payments by employer on insolvency of insurer, 6(17), 


*¢ reimbursement to employer, 8(1)(n.1) 
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Group home care 

¢ medical expense credit, 118.2(2)(b.2) 
Group insurance plan 

¢ employer’s contributions to 


** top-up payments on insolvency of insurer, see Group 
disability benefits 


ee whether included in employee’s income, 6(1)(a)(), 6(1)(6) 
Group plan amount [formerly “group RRSP amount” 

° defined; 204.92(1.3) 

Group sickness or accident insurance, see Sickness and 
accident insurance 

Group term insurance policy 

¢ definition, re insurer, 138(15) 


¢ demutualization of insurance corporation, effect:on insured, 
139.1(15) 


¢ 1975-76 excess reserve, defined, 138(12)“1975—76 excess 
additional group term reserve” 

Group term life insurance policy 

¢ defined, 248(1) 


* employee contributions to employee life and health trust 
deemed to be premiums if identified as such, 144.1(10) 


¢ limitation on deduction of premiums, 1809.01) 

¢ taxable benefit from premiums, 6(4), Reg:°2700—2704 

Grubstaker, 35 

* receipt of shares by 

ee deduction from amount, 110(1)(d.2) 

Guarantee 

¢ acquired from insurer or moneylender in amalgamation, 
87(2)(h) (iii) 

¢ for controlled foreign affiliate, excluded from transfer pricing 
rules, 247(7.1) 

¢ loan to spouse or minor, of, 74.5(7) 

¢ of shares, see Guaranteed shares 

* payment under 

° by shareholder of corporation, 20(3.1) 

° debt forgiveness rules, 80(2)(1) 

ee when treated as debt, 39(12) 

e reserve for, 12(1)(d.1), 20(1)d.1) 

ee no deduction, 20(7) 

* revenue, prescribed, Reg. 7500 

Guarantee agreement 

¢ defined, 112(2.2)(a) 

¢ no deduction for dividend, 112(2.2)-(2.22) 

Guarantee fee 

¢ deductible, 20(1)(e), (e.1) 

* no withholding tax, Canada-U.S. Tax Treaty:Art. XXII:4 

¢ non-resident, 214(15) 

Guarantee fund 

¢ deduction for payment by insurance corporation to, Reg. 
1400(3)G 

Guaranteed shares, see also Taxable preferred share; Term 

preferred share 

¢ deemed dividend on reduction of paid-up capital, 84(4.3) 

° restriction on dividend deductibility, 112(2.2)-(2.22), 258(3) 

Guardian, return by, 150(1)(d), (e) 

Guide dog expenses, 118.2(2)(1) 

Guilt, see Offences 

Gulf Canada case overruled re resource allowance, Reg. 

1204(1) 

Gypsum 

* extraction of, 248(1)“mineral resource”(d)(ii) 


H 


HBP, see Home Buyers’ Plan 


HBP balance 
¢ defined, for Home Buyers’ Plan, 146.01(1) 


HBTC, see Home Buyer’s Tax Credit ° 
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HRDC, see Human Resources Development Canada 
HRTC, see Home renovation tax credit 

Habitation, right of (Quebec) 

¢ deemed to. be trust, 248(3) 

Hairstylist 


e abpreyecenbip job, creation credit, 127(9)“investment tax 
credit” 


Half-year rule, depreciable property, Reg. 1100(2)-(2.4) 

Halifax disaster pension, exempt, 81(1)(f) 

Halite 

e drilling and exploration for, 66(2) 

¢ extraction of, 248(1)“mineral resource’’(d)(ii) 

Handicapped persons, see Mental or physical impairment 

Hangar, capital cost allowance, Reg. Sch. II:Cl. 6(h) 

Hardship, see Undue hardship 

Hardwood flooring 
TROOL2DO Go STE 118.2(2)(1.2)(i), (ai) ne 

Harness 

* capital cost allowance, Reg. Sch. II:Cl. 10(c) 

Haiti 

¢ Canadian Forces personnel and police serving in, no,tax,on 
income, 110(1)(f), Reg. 7400(b) 

Headings in legislation 

e relevance of, Interpretation Act s. 14 

Head lease, defined, 209(1) > 

¢ “term” defined; 209(1) 

Health Canada 

¢ Special-Access Programme, see Special Access Programme 

Health care plan, see Private health services plan 

Health counselling, see Counselling services 

Health promotion surtax, 182, 183 

Health services plan 

¢ employer’s contribution to 

ee not includable in employee’s income, 6(1)(a)() 

¢ private, premiums to, 118.2(2)(q) 

Hearing aid, medical expense, 118.2(2)(i) 

Hearing impairment, see also Deaf person 

¢ devices to assist person with 

ee business expense, 20(1)(rr) \, 

¢* medical expense credit, Reg. 5700(q.1) 

¢ real-time captioning services for, see Captioning service 

* sign language interpretation services for, see Sign language 

Hearing officer 

° powers of, 231.4(3), (4) 

Hearse 

¢ excluded from definition of automobile, 248(1)‘automobile”(c) 

Heart pacer/monitor 

* medical expense, Reg. 5700(d) 

Heat distributor 

* equipment, capital cost allowance, Reg. Sch. II:Cl.. 34 

Heat production/distribution equipment 

¢ capital cost allowance, Reg. Sch. II:Cl., l(p), Sch. I:Cl. 2(f) 

Heat pump system, see Ground source heat pump system 

Heat recovery equipment 

* capital cost allowance, Reg. Sch. II:Cl. 34, 43.1 

Heating expenses 

* relief from, payments non-taxable, 81(1)(g.4), (g.5) 

Heavy duty equipment technician 

° apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Heavy water 

¢ capital cost allowance for, Reg. Sch. II:Cl. 26 
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Hedge 

* gain on, stop-loss rule on foreign affiliate share disposition, 
53(2)-(2.31) 

Heir, see also Legal representative 

* acquisition of property on death, cost base, 70(5)(b) 

** resource property or land inventory, 70(5.2) 


¢ deemed to be legal representative, 248.1“legal representative” 


¢ obligations of, 159 

¢ return required by, 150(3) 
Henson trust 

¢ rollover of RRSP to, 60.011 


Hepatitis C trust 
* income of, non-taxable, 81(1)(g.3) 


Her Majesty, see Crown; Government 
Herd, see Basic herd 
High school, see Secondary school 
History preservation rules, see Debt forgiveness: history 
preservation rules 
Hockey players or referees, see Athlete 
Hoefele case overruled, 6(23) 
Hogs, see Swine 
Holder 
“of registered disability savings plan (RDSP)” 
change in, notification required, 146.4( 13)(a) 
defined, 146.4(1) 
discharge of Part XI tax liability, 207(3) 
liable for non-compliance by RDSP, 160.21 
liable for Part XI tax on inadequate consideration, 206(3) 


liable for Part XI tax where advantage extended, 206.2(3) 
of tax-free savings account (TFSA) 
¢ defined, 146.2(1) 
Holding corporation (insurance demutualization) 
¢ deemed not to be taxable Canadian property, 141(4) 
¢ deemed to be public corporation, 141(3) 
¢ defined, 139.1(1) 
e dividend received by, no tax, 112(1) 
Holiday 
e deadline expiring on, Jnterpretation Act-s. 26 
¢ defined, /nterpretation Act s. 35(1) 
e includes Sunday, Interpretation Act's. 35(1)“holiday” 
Holocaust survivor’s compensation, exempt, 81(1)(g) 
Home, see also Principal residence 


¢ defined, for Home Buyers’ Plan withholding exemption, Reg. 


104(4) 
¢ loss in value of, reimbursement, see Housing loss 
¢ maintenance of after moving away, deduction, 62(3)(g) 
e sale of, see Principal residence 
Hots Buyers’ Plan, 146.01 
death of taxpayer, 146.01(6), (7) 
e definitions, 146.01(1) 
e first-time owner requirement, 146.01(1)“regular eligible 
amount’’(e), (f) 
¢ repayment of funds borrowed from RRSP, 146.01(3) 
¢ withdrawal of funds from RRSP, 146.01(8), Reg. 104(3) 
¢¢ within 90 days of contribution, deduction disallowed, 
146(5)(a)(iv.1), 146(5.1)(a)Gv) 
¢ withholding tax exemption, Reg. 104(3)-(4) 
Home Buyer’s Tax Credit, 118.05 
Home construction costs 
¢ medical expense, 118.2(2)(1.21) 
Home insulation grant 
¢ included in income, 12(1)(u), 56(1)(s) 
¢ information return re, Reg. 224 
¢ non-resident taxable on, 212(1)(s) 
* prescribed program, Reg. 5500 


liable for Part XI tax on non-qualified investment, 206.1(3) 


Home mortgage, see Mortgage 

Home office expenses, see Work space in home 

Home purchase loan 

* balance outstanding after 5 years deemed new loan, 80.4(6) 

¢ defined, 80.4(7) 

* employee or spouse, to, 15(2. ace!) 

* interest on, 80.4(4), (5) 

Home relocation loan — 

¢ balance outstanding after S years deemed new loan, 80. 4(6) 

¢ deduction for, 110(1)Q) 

e defined, 248(1) 

* interest on, 80.4(4), (5) 

¢ replacement of, 110(1.4) 

Home renovation tax credit (2009-10), 118. 04 

¢ calculation of, 118.04(3) 

** apportionment among multiple claimants, 118.04(5) 

* may double up with medical expense credit, 118.3(4) 

Home renovations (wheelchair access etc.) 

¢ driveway alterations, 118.2(2)(1.6) 

¢ medical expense, 118.2(2)(1.2), Reg. 5700 

Homosexual relationships, see Common-law partner 

Hong Kong, see also Foreign government 

¢ film or video under treaty co-production, Reg. 1106(3)(b) 

¢ stock exchange recognized, Reg. 3201(e) 

* universities, gifts to, Reg. Sch. VIII s. 19 

Horse 

¢ basic herd maintained since 1971, deduction, 29 

e breeding, 80.3(1)“breeding animals”(a) 

¢ inventory, valuation of, 28(1.2) 

* maintaining for racing, constitutes farming, 248(1)“farming 

Horseback riding 

¢ eligible for children’s fitness credit, Reg. 9400(5) 

Hospital bed 

¢ medical expense, Reg. 5700(h) 

Hot tub 

¢ disallowed as medical expense, 118. 2(2)(1. 2)(i), (ii), 
118.2(2)(1.21)@), Gi) 

House 

¢ insulation, see Home insulation grant 

e sale of, see Principal residence 

House of Commons 

¢ election of members, contributions for, 127(3)-(4.2) 

Housing company 

¢ Jlimited-dividend 

ee exemption, 149(1)(n) 

Housing corporation 

¢ donation to, 149.1(1)“qualified donee’’(a)(i) 

¢¢ by corporation, deduction, 110.1(1)(a) 

°° by individual, tax credit, 118,.1(1)“total charitable gifts” 

* exempt from tax, 149(1)(i) 

Housing loan, see Home purchase loan 

Housing loss 

¢ defined, 6(21) 

° eligible 

ee defined, 6(22) 

ee taxable benefit from, 6(1)(a), 6(20) 

¢ taxable benefit from, 6(1)(a), 6(19), (20) 

Housing subsidy 

e taxable benefit, 6(23) 

Housing unit, see also Principal residence 

¢ change in use of, ITAR 26.1(1) 

Human Resources Development Canada 

* advice re mental or physical impairment, 118.3(4) 


* certification of educational institution, 118:5(1)(a)(ii), 
118.6(1)“designated educational institution’’(a)(ii) 


29 
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Human Resources Development Canada ( cont’d 
¢ disclosure of information to, 241(4)(d)(vii.1), (x) 


¢ eligible individuals for Child Tax Benefit, 122.62, 165(3.1), 
(3.2), Reg. 6301 

¢ Social Insurance Number application, 237(1); Reg. 3800 

Hungary, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 23 

Husband and wife, see Spouse 

Hutterite colonies, taxation, 143, see also Communal 

organization 

Hybrid deficit (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Hybrid entity, see also Limited liability company; Nova Scotia: 

unlimited liability company 

¢ treaty benefit denial, Canada-U.S. Tax Treaty: Art. IV:7 

Hybrid surplus: (of foreign affiliate)’ 

¢ deduction for, 113(1)(a.1) 

¢ defined, 113(1)(a.1)@), Reg: 5901(1)(a:1), 5907(1), (1.01) 

* election to come after taxable surplus, Reg::5901(1.1) 

* portion of dividend deemed paid out of; Reg. 5900(1)(a.1) 

Hybrid underlying tax 

¢ defined, Reg. 5907(1)°: 

Hybrid underlying tax applicable 

¢ defined, Reg. 5907(1) 

Hydro electric installation 

* capital cost allowance, Reg. Sch. II: cl. 34 

Hydrocarbons 

* determination of viscosity and density, Reg. 1107 

Hypothec, see Mortgage 


I 
IAAC, see Income-averaging annuity contract 
IATA, see International Air Transport Association , 
IBC, see International banking centre __. 
IFRS, see International Financial Reporting Standards 
IPP, see Individual pension Pe 
IPP minimum amount 
¢ defined, for Individual Pension Plan, Reg. 8500(1) 
IRA, see Individual Retirement Account 
IRS, see Internal Revenue Service (U.S.) 
ISIP, see Indexed security investment plan 
ITC, see Investment tax. credit 
Ice storm 
e extended abactines 
ee LSVCC investments, 127.4(5.1) 
e* RRSP contributions, 146(22) 
* non-taxable employee reimbursements, Ice Storm Employment 
Benefits Remission Order 
Identical properties 
¢ deemed, for superficial loss and pregnant loss rules 
e¢ capital property, 40(3.5) > 
ee eligible capital property, 14(12) 
ee inventory, 18(16) 
e¢ right to acquire property, 54“superficial loss”(i) 
¢¢ share of SIFT wind-up corporation, 54“superficial loss”(j) 
¢ defined, 248(12) 
ee for matchable expenditure rules, 18. 1(12) 
° gain or loss from, 47 : 
e life insurance corporation, of, 138(11. 1) 
* non-qualifying real property, 110.6(18) 
° property owned since before 1972, ITAR 26(8)(8.5) 


Identification number, see Social insurance number; Tax shelter: 


identification number 


Identified individual 
* defined, for’ annuity contracts, Reg. 301(1)(c) © 
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Ileostomy pads, as medical expense, 118.2(2)(1) 

Illegal payments 

¢ when not deductible, 67.5 

Immigrant trust, see Immigration trust 

Immigration, see Becoming resident in Canada 

Immigration Act 

° refugee under, see Refugee: 

Immigration trust 

° five-year non-taxability, 94(1)(b)(i)(A) (II) [to be repealed], 
94(1) “connected contributor’’(a) [proposed], 94(1)“resident 
contributor’(a) [proposed]... 

Immovable property, see also Real property 

¢ defined 

e« Income Tax Conventions Interpretation Act, s. 5 

ee Quebec Civil Code, art. 900-907 

Immune system deficiency 

¢ air or water purifier for, medical expense credit, Reg. 
5700(c.1), (c.2) 

Impaired loans 

e reserve for, 20(1)()(@i) 

ee no deduction when property seized by creditor, 79.1(8) 

ee no interest income inclusion, 12(4.1) 

Impairment, see Mental or physical impairment 

Imposition of tax, see Liability for tax; Rates of tax 

Imprisonment, see Offences 

In camera proceedings 

¢ discipline etc., of authorized individual, to protect taxpayer 
information, 241(4.1) 

e in Federal Court, 179 

* review of jeopardy assessment, 225.2(10) 

¢ review of solicitor-client privilege claim, 232(5) 

Inadequate consideration, 69 

* exceptions to fair market value Pi nat provision, ITAR 32 

* property acquired by gift or inheritance, 69(1)(c) 

° property distributed to shareholder, 69(4), (5) 

° purchase price in excess of fair market value, 69(1)(a) 

e sale price below fair market value; 69(1)(b): 

Income 

* accumulating in a trust, 104(14), Reg. 2800 


° active business, defined, 125(7)“‘income of the corporation for 
the year from an active business” 

alimony, °56(1)(b) 

allocation, see Income allocation 

amount not previously included, ITAR 17(5) 

annuity, 56(1)(d), (d.2) 

° capital element, deductible, 60(a) 

assistance, see Older Worker Adjustment, Program for; Social 
assistance payment : 

¢ automobile standby charge, 6(1)(e) 

*¢ car salesperson/lessor, 6(2.1) 

ee reasonable amount, 6(2) 

° automotive pact, transitional assistance, 56(1)(a)(wv) 

* averaging, see Averaging of income; Income-averaging annuity 
contract 

beneficiary of trust, 104(13), (14), (15) 

blocked currency; in, 161(6) 

bond, sée also Bond 

bursary, 56(1)(n) 

business or property, from, see Business or property income 
Canada Pension Plan benefits, 56(1)(a)G) 

capital and, combined, 16(1), (4), (5) 

° paid to non-resident, 214(2) © 

cash method of reporting (farming or fishing), eerey 
chief source of, 31 

cod fisherman, see Fishing: compensation programs 
computation of, see Computation of income 

death benefit, 56(1)(a)(iii) 
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Income (cont’d) 


e e e e e e e e e e e e e e e e e e e e e e 


debenture, see Bond 

deferred profit sharing plan, receipts from, 56(1)(i) 
destruction of livestock, from, see also Livestock 
determination of, by Minister, 152(1.11), (1.12) 

dividends, 82(1) 

* non-resident corporation, from, 90 

“earned” for RRSP purposes, defined, 146(1)“earned income” 
“earned in the year in a province” defined, 120(4) 


earned in the on in a province by an individual, defined, 
Reg. Part XX VI 


earned or realized by any corporation after 1971, 55(2), (5)(b), 


(Cc) 

employee benefits plan 

¢ benefits, 6(1)(g) 

employment benefits, 6(1) 

employment insurance benefits, 6(1)(f), 56(1)(a)(Gv) 
exclusions from, see Exemptions 

exempt, see Exemptions 

exploration and development expenses, recovery of, 59(3.2) 
“for the year” defined, 56(9) 

foreign resource property disposed of, 59(1) 

from active business, defined, 95(1), 125(7) 

from property, for dividend refund, 129(4)“income” 
gaining or producing, purpose, 18(1)(a), Reg. 1102(1)(c) 
grants under certain government programs, 56(1)(s) 
indirect payments, 56(2) 

international banking centre, from, 33.1(3), (4), (5), (11)(c) 
“investment income” defined, 110.6(1) 

Labour Adjustment Benefits Act, benefits under, 56(1)(a)(v1), 
Reg. 5502(a) | 

legal costs recovered, 56(1)(1), (1.1) 

life insurance policy 
* proceeds of disposition of interest in, 56(1)(Q) 

logging operations, from, defined, 127(2)“income for the year 
from logging operations in the province” 

maintenance payments, 56(1)(b), (c), (c.2) 

non-resident, of, 250.1(b) 

non-resident-owned investment corporation, 133(1) 

none, equivalent to zero income, 3(f) 

office or employment, from, 5(1), 6(1) 

old age security, 56(1)(a)(i) 

other sources of, 56—59.1 

payment for, deductible, 61(1) [no longer applicable] 
pension, 56(1)(a)(i), 57 

place, from sources in, 4 

policyholder’s, 148(1), (1.1) 

prize for achievement, 56(1)(n) 

professional business, from, 34; ITAR 23 

Program for Older Worker Adjustment, income assistance, 
56(1)(a)(vi), Reg. 5502(b) 

property transferred to minor, from 

* imputed to transferor, 75(2) 

property transferred to spouse, from, 212(12) 

property transferred to spouse or minor, 74.1 

Quebec Parental Insurance Plan benefits, 56(1)(a)(vii) 
refund of payments, deductible, 60(q) 

registered education savings plan, amounts received, 56(1)(q) 
registered retirement income fund, amounts received, 56(1)(t) 
Bae aes retirement savings plan, amounts received from, 
56(1)(h) 

repeated failures to report, penalty for, 163(1) 

research grant, 56(1)(0) 

resource property disposed of 

* prior reserve for uncollected amount, 59(2) 

retirement compensation arrangement 

¢ benefits under, 56(1)(x), (z) 

¢ disposition of interest in, 56(1)(y) 

retiring allowance, 56(1)(a)(ii) 


¢ rights to, transferred, 56(4) 

** non-resident tax not applicable, 212(12) 

¢ salary deferral arrangement, benefit under, 56(1)(w) 
e Saskatchewan Pension Plan benefits, 56(1)(a)(G@)(C) 
¢ scholarship, 56(1)(n) 

** refund of, 56(1)(p) 

* social assistance payments, 56(1)(u) 

¢ source, from, 4 

¢ splitting, see Income splitting 

* superannuation benefits, 56(1)(a)(i), 57 

* supplementary unemployment benefits, 56(1)(g) 

* support payments, 56(1)(b), (c), (c.2) . 

¢ tax on, see also Tax 

¢¢ non-deductible, 18(1)(t) 

¢ taxable, see Taxable income 

* taxation year, for, 3 

¢ transitional assistance under auto pact, 56(1)(a)(v) 

¢ trust, of 

° accumulating, see Accumulating income (of trust) 
° defined, 108(3) 

* types of payments deductible when used to purchase, 61(2) 
* workers’ compensation benefits, 56(1)(v) 

Income attribution, see Attribution rules 

Income averaging, see Averaging of income 
Income-averaging annuity contract 

* ceasing to be such, 61.1(1) 

deemed proceeds of disposition, income, 56(1)(f) 
defined, 61(4), 248(1) 

emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest"(\(i) 

¢ information return, Reg. 208 

* money borrowed to buy 


e limitation on deduction for, 18(11)(a) 

payment for, deductible, 61(1) [no longer applicable] 
* payment under 
continuing, after death, 61.1(2) 
non-resident, to, 212(1)(n) 
remuneration, Reg. 100(1) 
succession duties, deduction for, 60(m.1) 
¢ proceeds of disposition, income, 56(1)(e) 
* types of payments deductible when used to purchase, 61(2) 
¢ withholding tax, 153(1)(k) 
Income bond 
e defined, 248(1) 
¢ interest paid on, not deductible, 18(1)(g) 
* payment on deemed to be a dividend, 15(3), (4) 
Income from a mine 
¢ defined, Reg. 1104(5), (6), (6.1) 
Income from a non-qualifying business 
¢ defined, for FAPI rules, 95(1) 
rene from an active business, see Active business: income 
rom 
Income from property, see Property: income from 
Income interest in trust, see also Trust (or estate) 
cost of, 106(1.1) 
defined, 108(1), 248(1) 
disposition of, 106(2) 
income inclusion, 106(1) 
property distributed in satisfaction of, 106(3) 
Income maintenance insurance plan 
* employer’s contribution, whether a taxable benefit, 6(1)(a)(i) 
* payment to employee under, taxable, 6(1)(f); ITAR 19 
Income replacement benefits, taxable, 56(1)(r) 
Income setoff adjustment, see Transfer pricing income setoff 
adjustment 
Income shortfall adjustment 


* defined (for corporate inclusion of partnership income), 34.2(1) 
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Income splitting, see also Attribution rules 
¢ partnership income, 103 
¢ pension income, see Pension: income: splitting with spouse 


¢ tax on children at high rate, 120.4, see also Split income: tax 


on 

* testamentary trusts, 104(2) 

Income tax, see everywhere 

Income Tax Conventions Interpretation Act, see Table of 

Contents 

Income trust, see SIFT trust 

Income War Tax Act 

* para. 5(1)(a), reference to depreciation, ITAR 18(4) 

° para. 5(1)(u), deduction deemed depreciation, ITAR 18(5) 

e para. 6(1)(n), provisos not applicable, ITAR 18(3) 

¢ s. 8, amounts deductible, ITAR 29(34) 

* subsecs. 8(6), (7), (7a) still applicable, ITAR 17(1) 

Incontinent person, see also Mental or physical impairment 

¢ products for use by, medical expense credit, 118.2(2)(i) 

Incorporated employee, see also Personal services business 

* overseas employment tax credit restricted, 122.3(1.1) 

Incorporated in Canada 

¢ defined, 248(1)“corporation 
Canada” 

Incorporation expenses, see Eligible capital property 

Incorporeal property, see Corporeal property 

Increase in capital 

¢ defined, for non-resident owned investment corporation, 133(8) 

Indebtedness, see also Debt; Loan 

¢ defined, for deemed settlement of debt on amalgamation, 80(3) 


* income of foreign affiliate from, 95(2)(a.3), 95(2.4), 
(2.5)indebtedness” 


* to non-resident trust, reporting requirement, 233.5(1) 
Indemnity 

* payment, provincial, excluded from income, 81(1)(q) 

e reserve for, not deductible, 20(7) 

Independent personal services, Canada-U.S. Tax Treaty:Art. 
V:9, VII 

Indexed debt obligation 

* adjusted cost base of, 53(1)(g.1), 53(2)(1.1) 

amount deemed paid and received as. interest, 16(6), Reg..7001 
deduction from income, 20(1)(c),,16(6) 

defined, 248(1) 


excluded from annual interest accrual rules, 12(3), 
12(11)“investment contract’’(k) 


e interest included in income, 12(1)(c), 16(6) 

* prescribed amount, Reg. 7001 

Indexed payment 

¢ defined, re indexed debt obligation, Reg. 7001(7) 

Indexed security investment plan 

¢ transition for 1986, 47.1(28) 

Indexing (for inflation) 

¢ Child Tax Benefit, 122.61(5) 

¢ GST Credit, 122.5(3.1) 

e tax brackets and dollar thresholds, 117.1(1), (1.1) 

* tax-free savings account contribution limit, 207.01( ga sanas 
dollar limit’’(b) 

India, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 24. 

Indian Residential Schools Settlement trust 

* income of, non-taxable, 81(1)(g.3)G)(C) 

Indians 

* credit for First Nations Tax payable, 120(2.2) 

¢ exemption from tax, 81(1)(a) 

¢ residential school settlement, see Indian Residential School 
Settlement trust 

e tax evasion offences, 239(5) 
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corporation incorporated in 
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Indicator re foreign trust, see Non-arm’s length indicator 
Indirect assistance 
¢ taxable, 12(1)(x)(i)(C) 
Indirect payments 
* corporation, by 
*¢ person paid through intermediary as pr 
i Reaaia set 83) ry as proceeds of disposition 
* deemed income, 56(2) 
¢ distribution of corporate surplus, tax on, 183.1(5) 
Individual 
¢ bankrupt, 128(2) 
¢ computation of tax, 117-122.3 
¢ computation of taxable income, order of application, 111.1 
e credits, 118—118.94 
¢ defined, 248(1) 


e excludes trust for purpose of home renovation tax credit, 
118.041) 


e drilling exploration expenses, ITAR 29(12) 

¢ fiscal period of, 249.1(1)(b)@) 

e gifts, deduction from tax, 118.1(3) 

* income earned in the year in a province, Reg. Part XXVI 
e “income for the year” defined, 120(3) 

e instalment base, Reg. 5300 

e instalment payments, 155, 156 

ee ‘instalment base” defined, 161(9)(a) 

e insufficient instalment payments 

ee interest limitation, 161(4) 


mentally or physically impaired, see Mental or physical 
impairment 


¢ over 65, deduction, 118(2) 

*¢ unused, transfer to spouse, 118.8 

* payment of tax, 155, 156 

ee instalment base, 155(2), 156(3) 

ee remainder, 158 

¢ rates of tax, 117(2) 

ee abatement re provincial schooling allowance, 120(2) 

ee addition to tax for income not earned in province, 120(1) 

ee annual adjustment, 117.1 

¢ resident for part of year, 114 

¢ returns, 150(1)(d), (e) 

¢ surtax, 180.1 [repealed] 

e tax credits, 118 

ee ordering of, 118.92 

° taxation year of, 249(1)(b) 

Individual pension plan 

e defined, Reg. 8300(1) 

ee Minister may waive definition, Reg. 8300(1.1) 

¢ minimum amount, Reg. 8500(1)“IPP minimum amount” 

¢ minimum withdrawal, Reg. 8503(26) 

* permissible distribution, Reg. 8502(d)(x) 

* provisional PSPA in relation to, Reg. 8304(10) 

* special rules for designated plans, Reg. 8515 

Individual Retirement Account, see also Foreign retirement 

arrangement 

¢ exempt from Canadian withholding tax, Canada-U.S. Tax 
Treaty, Reg. Part XXI:2 

¢ prescribed as foreign retirement arrangement, Reg. 6803 

Inducement payments 

cancellation of lease, see Lease cancellation Bag rHean 

election re adjusted cost base, 53(2)(s), 53(2.1) 

election to offset against outlay or expense, hee 2) 

included in income, 12(1)(x) 

prescribed amount, Reg. 7300 

received by beneficiary of trust, or partner, 12(2.1) 

repayment of, 20(1)(hh) 

Industrial electrician 

. apprenticeship job creation credit, 127(9)“investment tax 
credit” 
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Industrial instrument mechanic 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Industrial mechanic (millwright) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 


Industrial mineral mines 


* capital cost allowance, Reg. 1100(1)(g), 1104(3), Reg. Sch. V 


Industrial minerals 


* producing, excluded from M&P credit, 125.1(3)“manufacturing 


or processing’’(g) 
Ineligible individual 
¢ defined, 149.1(1) 
* managing or controlling charity 
¢* CRA can refuse to register charity, 149.1(25) 
¢* CRA can revoke registration of charity, 149.1(4.1)(e) 
*¢ CRA can suspend registration, 188.2(2) 


managing or controlling Canadian amateur athletic association 


¢ CRA can refuse to register RCAAA,: 149.1(25) 
* CRA can revoke registration of RCAAA, 149.1(4.2)(c) 
Ineligible property 
¢ defined, for cost base bump on windup, 88(1)(c)(i1)—(vi) 
Infant 
* prone to sudden infant death syndrome 
*¢ alarm, medical expense, Reg. 5700(r) 
Infirm beneficiary . 
* defined, 94(1)“exempt foreign trust”(a)(i)(A) [proposed] 
Infirm dependant, see also Mental or physical impairment 
* credit for, 118(1)B(d), (e) 
* preferred beneficiary election, 108(1)“preferred 
eneficiary’(a)(ii)(A) 
* training courses to care for, medical expense, 118.2(2)(1.8) 
Inflation adjustment period 
¢ defined, re indexed debt obligations, Reg. 7001(7) 
Inflation indexing, see Indexing (for inflation) 
Influence over remittances 
¢ liability of secured creditor, 227(5.2)—(5.4) (draft) 
Informal procedure appeals, 170 
Information 
* communication of, 241, Reg. 3003 
¢ demand for, 231.2(1)(a) 
* exchange of between tax authorities, Canada-U.S. Tax 
Treaty:Art. XX VII 
¢ failure to provide, in return, penalty for, 162(5) 
¢ foreign-based, 231.6 
¢ laid, see Information or complaint 
* outside Canada 
¢¢  foreign-based information or document, 231.6 
ee tax shelter investment information, 143.2(13), (14) 
* requirement to provide, 231.2(1)(a) 
e return, see Information return 
Information exchange agreement, see Tax information 
exchange agreement 
Information or complaint 
¢ laid or made, 244(1) 
¢ limitation on prosecutions, 244(4) 
* territorial jurisdiction, 244(3) 
* two or more offences in one, 244(2) 
Information return, Reg. 200-237 
actor (non-resident), payment to, Reg. 202(1.1) 
avoidance transactions, 237.3(2) 
bond interest, accrued, Reg. 211 
Canada Savings Bonds, cash bonus, Reg. 220 
ceasing to be resident in Canada, value of assets, 128.1(9) 
certified films, Reg. 225 


charitable donation returned to donor, 110.1(16), 118.1(27), 
Reg. 3501.1 


charity, 149.1(14) 

construction contracts, Reg. 238 

contract payments 

* construction, Reg. 238 

* federal government, Reg. 237 

corporation 
° aes with non-resident, non-arm’s length persons, 

af 

demand for, 233 

distribution of taxpayer’s portion of, Reg. 209 

electric, gas or steam corporations, Reg. 213 

electronic filing required, Reg. 205.1 

* penalty, 162(7.02) 

electronic mail of, Reg. 209(3), (4) 

eligible funeral arrangement, Reg. 201(1)(f) 

email of, Reg. 209(3), (4) 

emigration, value of assets, 128.1(9) 

employees stock option deferral, Reg. 200(5) 

employees profit sharing plan, Reg. 212 

energy conversion program, Reg. 224 

farm support payments, Reg. 234-236 

federal government contract, Reg. 237 

foreign affiliate, 233.4 

foreign plan PSPA, Reg. 8402(2) 

foreign property, investment in, 233.3 

foreign trust 

¢ distributions from, 233.5 

e indebtedness to, 233.5 

¢ transfers to, 233.2(4) 

government contract, Reg. 237 

government-sponsored retirement arrangement, Reg. 8402.1 
home insulation program, Reg. 224 
income-averaging annuity contract, disposition of, Reg. 208 
international banking centre, 33.1(12) 

legal representative, Reg. 206 

life insurer, Reg. 217 

making of regulations re, 221(1)(d) 

NISA Fund No. 2, Reg. 201(1)(e) 

non-profit organization, 149(12), 150(1)(a) 

non-profit R&D corporation, 149(7) 

non-qualified investment acquired by RRIF, Reg. 215(3) 
non-qualified investment acquired by RRSP, Reg. 214(2) 
non-qualified investment acquired by TFSA, Reg. 223(3) 
non-resident claiming treaty protection, 150(1)(a)(ii) 
non-resident transactions, 233.1—233.7 

non-residents, payments to, Reg. 202, 203 

oil substitution program, Reg. 224 

Part IV.1 tax, 187.5 

Part VI.1 tax, 191.4(1) 

partnership, Reg. 229, 229.1 

past service pension adjustment, Reg. 8402 

patronage payments, Reg. 218 

penalty for failure to file electronically, 162(7.02) 
penalty for failure to make, 162(7)(a) 

pension adjustment, Reg. 8401 

pension adjustment reversal, Reg. 8402.01 

political contributions, 230.1(2), Reg. 2001 

pooled registered pension plan, Reg. 213 

public 

* registered charity, 149.1(14) 

public partnership, Reg. 229.1 

public trust, Reg. 204.1 

qualified investments, Reg. 221 

RRIF loss carryback to deceased’s return, Reg. 215(6) 
RRSP loss carryback to deceased’s return, Reg. 214(6) 
registered Canadian amateur athletic association 

¢ after 2011, 149.1(14) 
¢ before 2012, Reg. 216 
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Information return (cont'd) 

registered education savings plan, 146. 61013. 1), (15) 
registered pension plan, Reg. 8409 

registered retirement income funds, Reg. 215° 

registered retirement savings plan, Reg. 214, 214.1. 
reportable transactions, 237.3(2) 
resource flow-through shares, Reg. 228 

SR&ED corporation, 149(7) 

security transactions, Reg. 230 

social assistance payment, Reg. 233 

Social Insurance Number, use of, 237(2) 
specified retirement arrangement PSPA, Reg.. eine 
stock option deferral, Reg. 200(5) ue 
TFSA, Reg. 223 

tax shelters. | 
* participant, 237.1(6), 237. 3(2) 
* promoter, 237.1(7), 237.3(2) 

transactions with’ non-residents, 233.1—233.7 

trust, Reg. 204, 204.1 

trust or corporation re Part XI tax, Reg. 207 

video tapes, Reg. 225 

withholding of tax, Reg. 210 

workers’ compensation payment, Reg. 232 
Inheritance, see also Death of taxpayer 

¢ debt forgiveness rules do not apply, 80(2)(a) 

In-home care of relative 

¢ tax credit, 118(1)B¢(c.1) 
Initial deadline 

¢ defined, for insurance demutualization, 139, 1(1) 
Initial non-qualified investment 

e defined, 204 
Initial transportation charges 

¢ defined (for pre-1966 cars), Reg. 1102(11) 
Injection substances 

e deduction for, 20(1)(mm) 
Injury, personal, property acquired as award for income 
from, exempt, 81(1)(g.1), (g.2) 
In-laws, dependent, 118(6)(b) 
Innovative regulatory capital, see Regulated innovative capital 
Input tax credit, see Goods and services tax (GST): input tax 
credit 
Inquiry 

authorized by Minister, 231.4 
compliance required, 231.5(2) 
rights of person subjected to, 231.4(6) 
rights of witness at, 231.4(5) 

seizure of documents 

*¢ copies of, 232(13) 
Insider of a corporation 

e defined, Reg. 4803(1) 
faypomowae see also Bankruptcy; Financial difficulty (taxpayer 
in 

¢ insurance leans group disability insurance top-up 

payments, 6(17), (18) 

Inspection, see Audit 
Inspector 

¢ defined, for surveys under Canada Shipping 7 ‘Reg: 3600(2) 
Installation project 

* more than 12 months, consituted permanent establishment, 

Canada-U.S. Tax Treaty: Art. V(3) 

Instalment base 

¢ defined 

** corporations, 157(4), Reg. 5301 

¢* individuals, farming or fishing business, 155(2), Fes: 5300 
¢* other individuals, 156(3), 161(9), Reg. 5300 
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Instalment payments 
* capital and income combined, 16(1) 
* ceasing to be resident in Canada, 128.1(5) 
dependent on use, 12(1)(g) 
sale of property, see Reserve 
tax, of 
amounts deemed to be, 161(8) 
annual, deceased taxpayer’s, Reg. 1001 
contra interest, 161(2.2) 
corporations, 157 . 
de minimis rule, 156.1(1), 157(2.1) 
death of taxpayer, not required after, 156,1(2) 
deduction under s. 66.5, 196(3) 
deficient 
interest offset method, 161(2.2) 
interest payable, 161(2) 
limitation re CORpOtst Ons; 161(4.1) 
penalty, 163.1 
when certain tax credits et paid, 161(10) 
farming or fishing income (individuals), 155,.156.1(2) 
individuals, 156, 156.1 
instalment base, defined, 161(9)(a), Reg. Part LIII 
late, penalty for, 163.1 
mutual fund trust,, 156(2) | 
offset interest, 161(2.2) 
Part XII.3 tax, 211.3 
small corporation, 157(1.1)—(1.5) 
transfers between:accounts, 221.2 
* testamentary trust, 104(23)(e) 
* trust distributing property to, non-resident, 107(5.1) 
Instalment threshold 
e defined, 156.1 


Institution 

* costs of care in, as medical expense, 118.2(2)(e) 

° gifts to 

ee by corporation, deduction for, 110.1(1)(c) 

ee by individual, credit for, 118.1(1)“total cultural gifts” 

Instrument, see Musical instrument 

Insulation grant, see Home. insulation, grant 

Insulator (heat and frost) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Insulin, medical expense, 118.2(2)(k) 

Insurance 

¢ accidental death; not included in group hifi insurance benefit, 
Reg. 2700(2) 

* corporation, see Insurance corporation 

* group plans 

** employer’s contributions not includable in employee’s 

income, 6(1)(a)(i) 

eee life insurance, portion-of premium taxable, 6(4) 

¢ paid-up, deduction for, 18(9.01) 

° policy, see Insurance policy 

* premiums, see Premium 

° proceeds 

ee in respect of depreciable property, taxable, 12(1)(£) 

* risks in Canada, by foreign affiliate; 95(2)(a.2) 

* sickness, accident, etc., benefits taxable, 6(1)(f); ITAR 19 


Insurance agent or broker 
* reserve for unearned commissions, 32 


Insurance business 

¢ defined, for financial institution transitional accounting rules, 
1258) 

Insurance corporation, see also Financial institution; Life 

insurance corporation 

* accounting rule changes, transitional rules, 12.5, 20.4, 
138(16)-(25) 

* amalgamation, 87(2.2) 
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Insurance corporation (cont'd) 


amortized cost, where meaning varied, 138(13) 

bad debts 

¢ deduction for, 20(1)(p)(i1) 

¢ inclusion in income, 12.4 

cash flow adjustment, Reg. 2412 

ceasing to carry on business, Reg. 8101(5) 

computation of income, 138(1), (6), -138(9), 140 

deduction for amounts paid or credited to policyholders, 140(1) 
deductions not allowed, 138(5)-(5.2), (8) 

deemed not to be private corporation, 141.1 

defined, 248(1) 

definitions, 138(12) 

demutualization, 139.1 

deposit, see Deposit insurance corporation 

depreciation deemed to have been allowed, 13(22) 
disposition of Canadian securities, 39(5)(e) 

earthquake reserves, Reg. 1400(3)L 

electronic filing not required, 205.1(2)(a) [draft of Oct. 7/11] 
exempt under Part IV, 186.1(b) 

farmers and fishermen, of 
* exemption for, 149(1)(t), 149(4.2) 
limitation, 149(4.1) 

foreign affiliate, see Foreign affiliate: insurer 

gross investment revenue, defined, 138(12) 

guarantee fund, deduction for payment to, Reg. 1400(3)G 
guarantees etc. 
* acquired from, in amalgamation, 87(2)(h)(ii1) 
e reserve for, 20(1)(1.1) 

inclusion in computing income for 1988 taxation year, 140(2) 
income from participating life insurance business, Reg. 2402 
ek group disability insurance top-up payments, 6(17), 
liabilities of, determination for debt forgiveness reserve, 
61.3(1)(b)CGi)(B), (C) 


life, see Life insurance corporation 
loan/lending asset 
* acquired from, in amalgamation, 87(2)(h)(ii) 
¢ reduction in value of 
ee imitation on deduction re, 18(1)(s) 
loans etc. acquired in ordinary course of business, 20(27) 
mark-to-market rules apply, 138(10) 
mutualization proposal, 139 
negative reserves, 12(1)(e.1), 20(22), Reg: 1400(2) 
1975 branch accounting election deficiency, defined, 138(12) 
1975-76 excess additional group term reserve, defined, » 
138(12) 
1975-76 excess capital cost allowance, defined, 138(12) 
1975-76 excess investment reserve, defined, 138(12) 
1975-76 excess policy dividend deduction, defined, 138(12) 
1975-76 excess policy dividend reserve, defined, 138(12) 
1975-76 excess policy reserve, defined, 138(12) 
1977 carryforward deduction, Reg. 2408 
1977 excess policy dividend deduction, Reg. 2407 
non-capital loss of, 111(7.1) 
non-resident, Reg. 219(4)-(8), 800—805.1, 2401 
¢ branch tax elections, Reg. 2403 
¢ change in use rules, 138(11.3)-(11.41), (11.6) 
* computation of income, 138(11.91) 
¢ domestication of branch operation, 138(11.5) 
¢ eligible property for transfer to corporation by shareholder, 
85(1.1)(b) phd 2 
* excluded property, Reg. 810 
¢ qualified related corporation, 138(12) 
* registered, see Registered non-resident insurer 
¢ transfer of insurance business, 138(11.5) 
*¢  anti-avoidance provisions, 138(11.7) 
** computation of income, 138(11.92) 


contributed surplus, computation of, 138(11.9) 


depreciable property, rules re, 138(11.8) 
paid-up capital, computation of, 138(11.7) 

* non-segregated property, 138(12) 

* participating life insurance policy, defined, 138(12) 
* policy loan, defined, 138(12), 148(9) 

* policy reserves, Reg. 1400-1408 

ee life insurance, 138(3)(a)(G) 

**¢  post-1995 policies, Reg. 1404 

ee¢  pre-1996 policies, Reg. 1401(1) 

** negative, 20(1)(e.1), 20(22), Reg. 1400(2) 


non-life insurance, 20(7)(c), Reg. 1400 

1975-76 excess, defined, 138(12) 

regulations, Reg. 1400-1408 
property acquired on default in payment, 138(11.93) 
“property used by it in the year in, or held by it in the year in 
ie course of’, 138(12) 


ee defined, Reg. 2400 

* registered, see Registered non-resident insurer 

* regulations, Reg. Part XXIV 

* reserve for unpaid claims, see also policy reserves; unpaid 
claims reserve adjustment 

ee life insurance, Reg. 138(3)(a)(ii) 

eee  post-1995 policies, Reg. 1405 

ee limitation, 18(1)(e.1) 

** negative, 12(1)(e.1), 20(22), Reg. 1400(2) 

* security used or held by 


¢ “eligible property” for transfer to corporation by 
shareholder, 85(1.1)(g) 

* segregated funds of, 138.1, Reg. Part LXI 

¢ subsidiary, wound up, 88(1)(g) 

¢ surplus funds derived from operations, 138(12) 

* tax payable by, under former Part IA, ITAR 60.1 

¢ taxable capital gains, 138(2)(b), 142 

* taxable income earned in a province, Reg. 403 

¢ transfer of insurance business 

ee by non-resident insurer, 138(11.5) 

ee by resident insurer, 138(11.94) 

* transitional rules for accounting rule changes, 12.5, 20.4, 
138(16)-(25) 

* unpaid claims reserve adjustment, see also reserve for unpaid 

claims 

e claims incurred but not reported, Reg. 1400(3)D, E 

deduction, 20(7), (26), Reg. 1400(3)D, E 

e inclusion of prescribed portion, 12.3 

* variation in tax basis and amortized cost, 138(13) 

* winding-up of, Reg. 8101(3) 

Insurance policy 

* acquisition costs 

defined, Reg. 1408(1) [to be repealed] 

not deductible to insurer, 18(9.02) 

¢ disposition of, 148 

*¢ no capital gain, 39(1)(a)(iii) 

no capital loss, 39(1)(b)(ii) 

¢ life, see Life insurance policy 

¢ loan, see Policy loan (life insurance) 


* reserves (insurer), see Insurance corporation: policy reserves; 
Insurance corporation: reserve for unpaid claims 


¢ rider, see Rider 

Insurance proceeds 

* constitute proceeds of disposition, 13(21)“proceeds of 
disposition’(c), 54“proceeds of disposition’ (c) 

¢ rollover where property replaced, 13(4), (4.1), 44 

Insurer, see also Insurance corporation 

¢ defined, re life annuity contracts, 148(10)(a), Reg. 217(1) 

Intangible property, see also Eligible capital property 

¢ patents, Reg. Sch. I:Cl. 14, Sch. I:Cl. 44 

* relating to road, bridge, townsite, etc., capital cost, 13(7.5)(c) 
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Integration. 


* capital dividend flow-through, 83(2), 89(1)“capital dividend. 
account’’(b) 


* corporate and personal tax, 82(1)(b),.121 

* intercorporate dividend flow-through, 82(1)(a), (a.1), 112(1) 
¢ Part IV tax flow-through, 186(1)(b) 

Intellectual property, see Copyright; Patent; Trademark 
Inter vivos trust, see also Trust (or estate) 

¢ defined, 108(1) 

Inter-American Development Bank 


¢ bonds of, qualified investment for RRSP etc., 204*qualified 
investment ’’(c.1) (formerly Reg. 4900(1)()(ii)) 


Intercorporate dividends generally tax-free, 112, 113 


¢ debt obligation, on, 20(14.1) 


mark-to-market property of financial institution, 142.5(3) 


* debt relating to the acquisition of land, on 


¢ deductible, see also borrowed money used .. 


e 


e 


dened, 18(3)“interest on debt relating to the acquisition of 
an 


. (above) 
general rule, 20(1)(c) 

loan by partner to partnership, 20(3.1) 

loan by shareholder to corporation, 20(3.1) 

paid under Income Tax Act, not deductible, 18(1)(t) 
payment under guarantee by shareholder, 20(3.1) 
purchase of shares, 20(1)(qq) 


deduction by certain corporations, limitation on, 18(4)—(6) 


i deemed 
Interest (in property, etc.) * amount paid by credit union re member’s share, 137(4:1) 
¢ beneficial, in trust, meaning of, 248(25) ° benefit from loan; 8025 
* capital, in trust, see also Trust (or estate) * certain shares, ant 258(5) 
¢ family farm partnership, in, 110.6(1) * non-resident tax, 214(6), (14) 
* family fishing partnership, in, 110.6(1) * preferred shares, on, 258(3) 
ike ele trust, see also Trust (or estate) deemed received by corporation on loan to non-resident, 17 


investment, in business, ITAR 23(5)“investment interest” 
“1971 receivables” 


life, in real property, see Life estate in real peCrrWy 


defined, Income, Tax Conventions Interpretation: Act s..6 
dividend refund, on, 129(2.1), (2.2) 

escalating interest GICs, Reg. 7600(2)(c.1) 

expense 


* partnership, see Partnership interest 
¢ policy loan, re, defined, 138(12),; Reg. 1408(1) 


qualifying, see Qualifying interest (in respect of ges 
affiliate) 


¢ real property, in, defined, 248(4) 
¢ taxable Canadian property, in, 248(1)‘‘taxable Canadian 
property”’(1) 


amount deductible, 20(1)(c), (d) 

compound, 20(1)(d) 

election to capitalize, 21(1) 

employee’s automobile or aircraft, 8(1)G)G) 

limitation on deduction by certain corporations, 18(4)- (6) 


minimum tax, 127.52(1)(b), (c), (c.2), (e.1) 

policy loans, on, 20(2.1), 138(12)“interest” Reg. 4001 
expropriation assets, on 
e election re, 80.1(2) 
forgiven, 80(2)(b) 


° trust, see Trust (or estate): interest in 
Interest (money) 

* accrued 

*¢ corporations, partnerships, trusts, 12(3) 


ee deduction on disposition of debt obligation, 20(21) f ; 
ote madcerticdyit2(9) fully exempt, see Fully exempt interest 
5 aes income bond, on, deemed dividend, 15(3) 
a inclusion in income, 12(3),:44);'@) * non-resident corporation, 15(4) 
i f panied an 87(2)(j.4) income from business or property, 12(1)(c) 
ane LcMeraet ¢ whether specified investment business, 125(7)* ‘specified. 
*¢ prescribed debt obligation, on, 12(9), Reg. 7000 investinent Business: 
ee to date of death, 70(1)(a) cnere cnt 
g rates, income accrual, Reg. 7000(2)(c.1) 

* allowable refund of N.R.O., on, 133(7.01), (7.02) instalments of tax, late or insufficient, 161(2) 
* annual reporting, see accrued (above) ¢ additional 3% payable, 161(3) 
¢ benefit from loan, deemed to be, 80.5 * limitation, 161(4), (4:1) 
* bond re 1\( 

° t deductible, 18(1)(t 
ee accrued, to date of transfer, 20(14) is ee 161(2.2) (DO 
*¢e¢ information returns, Reg. 211 ° . scientific research tax credit, when deemed paid, 161(10) 
** purchased at discount, 16(3) ¢  share-purchase tax credit, when deemed paid, 161(10) 
¢ borrowed money used to acquire land, on ¢ where not payable, 161(2.1) 


¢ defined, 18(3)‘‘interest on debt relating to the acquisition of 
land” 


not deductible, 18(2), (2.1) 
partner, by, 18(2.1) 

° bora money used ‘to acquire property no longer owned, 
¢ borrowed money used to acquire SBDB, 15.1(4) 

° ted money used to invest in deferred income plan, 

( 

borrowed money used to invest in shares, 20(1)(c), 20(1)(qq) 
capital and, combined, 16(1) 
*. on expropriation assets, 80.1(3) 

capital gains refund, on 
¢ mutual fund corporation, 131(3.1), (3.2) 
¢. mutual fund trust, 132(2:1), (2.2) 

capitalization into cost of property, 21 

certain bonds etc., on 
e excluded from income, 81(1)(m) 
compounded daily, 248(11) 

coupons to be identified as to taxable and SpbaAtabIs 
obligations, 240(2) 


interest repaid, on, 164(4) 

loss carryback, effect of, 161(7) 

loss of source of income, 20.1(1) 

obligation issued at a discount, 16(3) 

offset 

* arrears interest against refund interest, 161.1 
¢ early instalments against late instalments, 161(2.2) 
paid on death duties, deduction, 60(d) 
° paid or payable, deduction for, see deductible (above) 
paid to non-resident, withholding tax, 212(1)(b) 
¢ by wholly-owned subsidiary, 218 
¢ to U.S. resident, Canada-U.S. Tax Treaty:Art. XI 
participating debt, see Participating debt interest 
payable 
* carryback re minimum tax, no effect, Ne 
penalty, on, 161(11) 

penalty or bonus, treated as interest expense, 18091 1) 
prepaid, deduction for, 18(9),, (9:2)-(9.8) 

prescribed rate, Reg. 4301 

property transferred from spouse, 74.1 
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Interest (money) (cont’d) 
rate of, Reg. 4301 


rate reduction payments, treated as interest expense, 18(9.1) 
refunds and repayments, on, 164(3)-(4) 
repayment of, deduction for, 20(1)(Il) 
spouse, property transferred to, 74.1, 
student loan, paid, credit for, 118.62 
tax withheld but not remitted, on, 227(9.3) 
unclaimed at year-end 
¢ withholding tax, 153(4) 
ee effect of remittance, 153(5) 
unpaid tax, on, 161(1),:227(9.3); ITAR 62(2) 
adjustment of foreign tax, 161(6.1) 
grace period to pay balance, 161.2 
income in blocked currency, 161(6) 
loss carryback, effect of, 164(5), (5.1) 
none, re participation certificate, 161(5) 
not deductible, 18(1)(t) 
offset 
arrears interest against refund interest, 161.1 
early instalments against late instalments, 161(2.2) 
Part II, 185(2) 
Part [I.1, 185.2(2) 
Part IV, 187(2) 
Part V, 189(7) 
Part VII, 193(3), (4) 
Part VIII, 195(3), (4) 
Part X, 202(5) 
Part XII.3, 211.5 
Part XII.4 tax, 211.6(5) 
retroactive to application date of provision, 221.1 
up to $25, may be cancelled, 161.3 
waiver of, 220(3.1) 
¢ withholding tax, 212(1)(b) 
Interest-free loan, see Loan: interest-free 
Interest gross-up period 
¢ defined, for non-resident trust rules, 94(15)(c)@)C 
Interest in a family farm partnership 
¢ defined, 70(10) 
¢ rollover, 70(9)-(9.31), 73(3)-(4.1) 
Interest in a family fishing partnership 
e defined, 70(10) 
¢ rollover, 70(9)-(9.31), 73(3)-(4.1) 
Interference with remittances of tax withheld, 227(5.2)—(5.4) 
(draft) 
Intergenerational transfers 
¢ attribution of income or loss, 74.1(2) 
e farm or fishing property 
ee inter vivos, 73(3)-(4.1) 
e¢ on death, 70(9)-(9.31) 
Interim receiver 
¢ withholding tax, liability for, 227(5), (5.1)(d) 
Internal Revenue Service (U.S.), see also. United States 
° colsunas of Canadian tax, Canada-U.S. Tax Treaty:Art. XXVI 


see also Attribution rules 


° com cient authority procedures, Canada-U.S. Tax Treaty:Art. 
X 


* exchange of information with CRA, Canada-U.S. Tax 
Treaty:Art. XX VII 

Internal waters 

¢ defined, Interpretation Act 35(1) 

International agencies, prescribed, Reg. 806.1 

International Air Transport Association 

* employment income of non-Canadians, deduction for, 


110(1)(f)(Gv) 


International Bank for Reconstruction and Development 

* bonds of, qualified investment for RRSP etc., 204“qualified 
investment’ (c.1) (formerly Reg. 4900(1)(1)(i)) 

International banking centre, 33.1 

* amalgamation, continuation of corporation on, 87(2)G.8) 

* definitions, 33.1(1), (2) 

* designation of, 33.1(3) 

* election re eligible deposit, 33.1(6) 

°° restriction on, 33.1(7) 

* eligible deposit, defined, 33.1(1) 

° eligible loan 

** ceasing to be eligible, deemed egpomo, 33.1(11)(a) 

e* defined, 33.1(1) 

* income/loss from 

** computation of, 33.1(4) 

*° eligible deposit deductible only from, 33.1(8) 

e* excluded from income, 33,1(3) 

exception, 33.1(9) 

** provincial allocation, Reg. 400(1.1), 413.1 

** restriction, 33.1(5), (11)(c) 

e information return, 33.1(12) 

¢ loss from, not included in non-capital loss, 33.1(11)(b) 

International development assistance programs 

¢ employee under, no overseas employment tax credit, 
122.3(1)(a) 

¢ person working on denared resident in Canada, 250(1)(d) : 

¢ prescribed, Reg. 3400 

International Finance Corporation 

¢ bonds of, qualified investment for RRSP etc., 204*qualified 
investment’(c.1) (formerly Reg. 4900(1)(DG. i)) 

International Financial Reporting Standards 

° effect of, 9(1) 

* insurers, application to, 138(17.1) 


¢¢ liabilities and reserves to be computed gross of reinsurance, 
Reg. 2400(1)“Canadian reserve liabilities” 


°° transition year, 138(12)“transition year’’(b) 


International organization 

¢ employment income from 

e¢ deduction, 110(1)(f)(Git) 

ee tax credit, 126(3) 

¢ interest paid to, withholding tax exemption, Reg. 806 
International shipping 

¢ aircraft used in 

¢* lease payments exempt from withholding tax, 212(1)(d)(xi) 
* corporation, residence of, 250(6) 

* non-resident’s income from, exempt, 81(1)(c) 

International sport federation, eligibility requirements of, see 
Amateur athlete trust ; 

International tax 

¢ advisory panel, see Advisory Panel on International Taxation. . 
* conventions, see Tax treaty 

¢ dividends received from foreign corporations, 90, 113 
¢ foreign accrual property income, 91, 95 

¢ foreign tax credit, 126, see also Foreign tax credit 


treaties, see Tax treaty 

United States, rules re, see United States 

withholding tax; 212, see also Withholding tax 
International traffic 


sical canal tax on ships and aircraft, Canada-U.S. Tax Treaty:Art. 


° eel 248(1), Canada-U.S. Tax Treaty:Art. III:1(h) 
° eUproyee employed in, Canada, Canada-U.S. Tax Treaty:Art. 


profits from, Canada-U.S. Tax Treaty:Art. VII 

ship or aircraft operated by non-resident in 

* capital gains on, 248(1)“taxable Canadian property’’(b)(i1) 
* income of non-resident exempt, 81(1)(c) 

* residence of shipping corporation, 250(6) 
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Interpretation, 248-260 
¢ definitions, 248(1) 


¢ Income Tax Conventions Interpretation Act, see é Table’ of 
Contents 


¢ Interpretation Act, see Table of Contents 
Interpretation services 

¢ sign language 

ee disability supports deduction, GAA) AGIA) 
e* medical expense, credit, 118.2(2)(1.4) 
Inventory 

¢ adding property to, non-resident, 10(12), a4) 

° adjustment 

*¢ amalgamation, on, 87(2)G.1) 

ee deduction from income, 20(1)(i1) 

ee inclusion in income, 12(1)(r) 

¢ adventure in the nature of trade, 10(1.01) 

¢  superfical loss rule, 18(14)-(16) | 

¢ allowance, repealed [was 20(1)(gg)] 

¢ amalgamation, on, 87(2)(b) 

¢ artistic endeavour, of, 10(6)-(8) 

e audit of, 231.1(1)(b) 

* ceasing to use in business, non-resident, 10(12), (14) 
e cost of 

ee non-deductible expenses included 1 in, 10(1.1) 
¢ defined, 248(1) 


* specified debt obligation and mark-to- market property 
excluded, 142.6(3) 


¢ “eligible property” for transfer to co oration b shareholder, 
gs (Pit Nf) property rp bi 
examination of property in, 231.1 
exploration and development shares, 66.3(1) 
farming business, of, see Farming: inventory 
financial institutions, see Mark-to-market. property 
manner of keeping, Reg. 1800 
mark-to-market rules, see Mark-to-market property 
non-resident, 10(12)—(14) 
removing property from, non-resident, 10(12), (14) 
reserve on sale of, 20(1)(n); 20(8) 
* where property repossessed by creditor, 79. 1(4) 
sale of 
e after ceasing to carry,on: business, 23(1) 
e included in income, 9(1) 
¢ repossession by vendor in same taxation year, 79.1(5) 
¢ share held as, stop-loss rules on‘disposition; 112(4)-(4.2) 
¢ transfer to corporation, 85(1)(c.1), (e.3) 
e valuation of, 10, Reg. 1801 
ee adventure in the nature of trade, 10(1. 01), (9) 
¢es* change in control of corporation, 10(10) 
°° consistency required, 10(2.1) 
ee farming business, 28(1.2), (1.3), Reg. 1802 
ee incorrect, 10(3) 
ee shares, 112(4.1) 
¢ writedown, 10(1) 
ee adventure in the nature of trade, 10(1.01), (9) 
e*e change in control of corporation, 10(10) 
ee of loan, denied, 18(1)(s) ; 
e¢ superficial loss rule, 18(14)-(16) 
Investment 
activity, see Investment activity 
allowance, see Investment allowance ~ 
business, see Investment business 
corporation, see Investment corporation 
counselling, see Investment counselling fees 
defined, for SIFT trust and partnership distributions, 122. raed 
income, see Investment income 
offshore, ‘see Offshore investment fund © 
prohibited, see Prohibited investment (for TESA) 
qualified, see Qualified investment 
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e registered, tax re, 204.4—204.7 

* tax credit, see Investment tax credit 

e tax shelter, see Tax shelter: investment 

Investment advice, see Investment counselling fees 
Investment allowance 

¢ defined’ 

ee for large corporations tax, 181.2(4), 181.3(4) 

e¢ for Part XIV branch tax, 219(1)(j), Reg. 808 
Investment business, see also Specified investment business 
° of foreign affiliate . 

ee defined, 95(1) . “tina 

ee excluded from active business, 95(1)“active business’*(a) 
ee start-up rule, 95(2)(k)G@) 

Investment club 

° tax treatment, Information Circular. 73-13,(no.ITA. proyision) 
Investment contract, see also Debt UPhigelion 

* anniversary day 

ee accrued interest, 12(4) 

ee defined, 12(11) 

e defined, 12(11) 


Investment contract corporation, prescribed, Reg. 6703 
* exempt from Part IV tax, 186.1(b) 


Investment corporation, 130 

deduction from tax, 1301) 

defined, 130(3)(a), 248(1) 

election not to. be restricted financial institution, 131(10) 
election re capital gains dividend, Reg, 2104 

flow-through entity for capital gains exemption, 39,1(1), (6) 
information return where share claimed. to. be. qualified, 
investment, Reg. 221 


° mortgage, see Mortgage investment. corporation 


* non-resident-owned, see Non-resident-owned investment 
corporation 


* not subject to mark-to-market rules, 142.2(1)“financial 
institution” (c)() 


° special tax rate, 130 

° taxed capital gains, 130(3)(a) 

° that is not mutual fund corporation, 130(2) 

Investment counselling fees 

e deductible, 20(1)(bb) 

e for RRSP, RRIF or TESA, non- deductible, 18(1)(u) 
Investment dealer, see also Financial institution; Registered 
securities dealer 

¢ defined,.142.2(1). 

° subject to mark-to-market rules, 142.2(1)“financial insfitition” 
Investment expense, defined, 110.6(1) 


Investment-grade debt 

¢ qualified investment for RRSP etc., 204“qualified 
investment’(c.1) (formerly Reg. 4900(1)(19G. 3), (0)); Reg. 
4900(1)G.2) 

Investment income, see also Property: income from 

aggregate, see Aggregate investment income 

associated corporation, from, 129(6) 

Canadian, defined, 129(4) 

defined, 110.6(1) 

foreign, defined, 129(4) 

information returns, Reg. 201 

life insurer’s, tax on, 211—211.5 

refundable tax on, 123.3 

Investment interest 

e ina business, ITAR 23(5)“investment interest” “1071 » 
receivables” 

Investment loss 

¢ business, see Business investment loss 

Investment manager 

¢ defined, 44.1(1)“eligible pooling arrangement” 
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Investment property 

¢ defined 

ee foreign affiliate, 95(1) 

ee insurer, Reg. 2400(1) 

Investment shortfall 

¢ for labour-sponsored venture capital corporation, 204.82(2.1), 

(2.2) 

Investment tax credit, 127(5)—(36) 

addition to, 127(10.1) 

amalgamation, on, 87(2)(00) 

annual limit, defined, 127(9) 

apprenticeship expenditures, 127(9)“investment tax credit’(a.4) 
assistance or government assistance, effect of, 127(18)-(21) 
* continuation of predecessors, 87(2)(qq) 

associated corporations, 127(10.3) 

¢ failure to file agreement, 127(10.4) 

available-for-use rule, 127(11.2), 248(19) 

carryforward, 127(9)“investment tax credit’’(c)—(h) 
° core rules for change to 20 years, 127(9.01), (9.02), 
certified property 
* ascertainment of, 127(10)(a), (b) 
* prescribed areas, Reg. 4602 

child care space creation, 127(9)“investment tax credit’’(a.5) 
* recapture if not kept for 5 years, 127(27.1)-(27.12) 
conversion of property to commercial use, 127(9) 
cooperative corporation, 127(6) 

deduction from Part I.1 surtax, 180.1(1.2), (1.3) 

defined, 127(9), (11.1), (12)-(12.2) 

definitions, 127(9) 

i camel property acquired before change of control, 13(24), 


¢ expenditure limit, determination of, 127(10.2), (10.6) 
¢ filing deadline, 37(11), 127(9)‘investment tax credit’’(m) 


¢ flow-through mining expenditures, 127(9)“investment tax 
credit’’(a.2) 


included in income, 12(1)(t) 

e year of death, 70(1)(b) 

limited partner, of, 127(8.1) 

non-arm’s length transactions, 127(11.6)-(11.8), (24) 
overpayment of tax as consequence of, 164(5), (5.1) 
parent’s, after subsidiary wound up, 88(1)(e.3) 
partnership, allocation to partners, 127(8) 

¢ non-limited partners, 127(8.3) 

¢ recapture of, 127(28) 


pre-production mining expenditures, 127(9)“investment tax 

credit’’(a.3) 

qualified property, Reg. 4600 

¢ defined, 127(9), (11) 

R&D, see scientific research (below) 

reassessment, 152(6)(d) 

recapture of, 127(27)-(36) 

* deduction in later year, 37(1)(c.2) 

refundable, 127.1 

e defined, 127.1(2) 

* depreciable property acquired before change of control, 
13(24), (25) 

* renunciation of, by general partner, 127(8.4) 


* repayment of assistance, 127(9)“investment tax credit’(e.1), 
127(10.7) 


scientific research 
¢ basic 20% credit, 127(9) “investment tax credit’’(a.1) 
¢ extra 15% credit, 127(10.1) 

small business, 12709)" ualified small-business property” 
[repealed], 127(9)* specified percentage”’(i) 
° apace’ percentage, 127(9) 


° Super -R&D allowance by province, federal bonus, 
27(9)“super-allowance benefit amount”, 127(10. 1)(b) 


° a otherwise payable” defined, 127(17) 


oe .|.° e e e e e @ e 


* trusts, allocation to beneficiaries, 127(7) 

e¢ reduces cumulative Canadian exploration expense, 127(12.3) 

* unpaid amounts, 127(26) 

¢ where control of corporation acquired, 127(9.1), (9.2) 

* windup of corporation, flow-through to parent, 88(1)(e.3) 

Investment trust, see Mutual fund trust 

Investor (re Canadian film/video tax credit) 

e defined, 125.4(1) 

¢ no film credit where amount can be deducted, 125.4(4) 

Involuntary dispositions 

* resource property, 59.1 

Ireland, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(p) 

* universities, gifts to, Reg. Sch. VIII s. 10 

Iron 

° proce ue ore, whether manufacturing or processing, 

25 1(3)“manufacturing or processing’ Reg. 5203 

Iron lung, as medical expense, 118.2(2)(i) 

Ironworker 

e apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Irrigation pipe 

* construction costs deductible by farmer, 20(1)(ee) 

Israel, see also Foreign government 

¢ bonds of, see Israel Bonds 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(c)—-(e) 

¢ debt of, see Israel Bonds 

¢ stock exchange recognized, Reg. 3201(q) 

* universities, gifts to, Reg. Sch. VIII s. 8 

Israel Bonds 

¢ eligible for RRSPs and RRIFs, 204‘‘qualified investment’’(c.1) 
(formerly Reg. 4900(1)(0)) 

Issue estoppel, 169(2) 

Issuer 

¢ RDSP, defined, 146.4(1)“disability savings plan’’(a)(i) 

¢ RRSP, defined, 146(1), Reg. 214(7) 

¢ TFSA, defined, 146.2(1) 

Italy, see also Foreign government 

* stock exchange recognized, Reg. 3201(f) 


J 
JEC, see Joint exploration corporation 
Jail, see Offences 
Jamaica, see also Foreign government 
* universities, gifts to, Reg. Sch. VIII s. 15 
Japan, see also Foreign government 
¢ film or video under treaty co-production, Reg. 1106(3)(c) 
* stock exchange recognized, Reg. 3201(g) 
Jeopardy assessment or jeopardy order 
¢ re collection restrictions, 225.2(2) 
¢ refund not to be paid, 164(1.2) 
Jesuit 
* income of, not taxed, 110(2) 
Jon Sopra cost allowance for, Reg. Sch. II:Cl. 1(e), Sch. 


Jewellery, see Listed personal property 

Jig, capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Job coaching services 

* disability supports deduction, 64(a)A(i)(K) 

Job retraining 

O oe ae ene: insurance benefit, not included in income, 

1)(a)(Gv) 

° ee tuition fees, no credit unless included in income, 

118.5(1)(a)(Giii) 


Joint and several liability, see Liability for tax: joint and several 
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Joint contributor (to non-resident trust) 

¢ attribution of trust’s income to electing contributors, 
94(16)(a)A(ii) 

¢ defined, 94(1) [proposed] 

¢ liability for joint contribution to trust, 94(17) 

Joint election, see also Election(s) 

* defined, for pension income splitting, 60.03(1) 

* defined, for small business development bond, 60.03(1) 

Joint exploration corporation 

e agreed portion, defined, 66(15) 

e defined, 66(15), ITAR 29(8) 

* renunciation of resource-related expenses, ITAR 29(6), (7) 

e«¢ election re, 66(10)-(10.4) 

** excessive, penalty for, 163(2.2) 

eee rules, 66(10.4) 

¢ share, adjusted cost base, 53(2)(f:1) 

* shareholder corporation, defined, 66(15) 

Joint liability, see Liability for tax: joint and several 


Joint partner trust, see Joint spousal or common-law partner 
trust 


Joint spousal or common-law partner trust, see also Post- 
1971 spousal or common-law partner trust; Trust (or estate): 
spouse, for 


¢ deduction from income, 104(6)(b)(ii.1), (iti) 
e defined, 104(4)(a)(iv)(A), 248(1) 
¢ distribution of property to person other than taxpayer or 
spouse, 107(4)(a)(iii) 
* preferred beneficiary election by, 194(15)(a) 
* transfer by, to another trust, 104(5.8) 
¢ transfer to, rollover, 73(1.01)(c)(iii) 
Judge, see also Court 
application to, re seized documents, 232(4), (8) 
bribery of, non-deductible, 67.5 
defined 
¢ for jeopardy assessment and collection, 225.2(1) 
¢ for search and seizure, 231 
income from professional practice, 24.1 [repealed] 
issue of search warrant, 231.3(1)—(4) 
pension plan, Reg. 8309 
powers in jeopardy proceedings, 223(11), (12) 
review of requirement to provide foreign-based information, 
231.6(5) 
¢ RRSP contribution room, Reg. 8309(2) 
Judicial notice 
* regulations, etc., 244(12) 
Jurisdiction 
¢ territorial, 244(3) 
Juror’s fees 
* taxable, 3 (per IT-377R) 
Jury duty, see Juror’s fees 


K 
Kaolin 
¢ extraction of, 248(1)“mineral resource”(d)(ii) 
¢ included in definition of “mineral”, 248(1) 
Key employee 
¢ defined, for employee life and health trust (ELHT), 144.1(1) 
¢ ELHT must not be operated primarily for, 144.1(3)(b) 
¢ ELHT must not give more rights to, 144.1(2)(e), (f) 
Kickbacks, see Illegal payments 
Kiddie tax, 120.4, see also Split income: tax on 
Kidney machine, medical expense, 118.2(2)(1) 
Kilns 
* capital cost allowance for, Reg. Sch. II:Cl.:8 
Kilometres driven, allowance for, Reg. 7306 
Kitchen utensils 
* capital cost allowance for, Reg. Sch. If:Cl.012(c) 


Kiwi loans, see Weak currency debt 

Koller case overruled, 81(1)(g) 

Korea, see also Foreign government 

¢ film or video under treaty co-production, Reg. 1106(3)(d) 
Krull case overruled, 6(23) 

Kuwait 


* Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(f) 


L 
LCGE (Lifetime capital gains exemption), see Capital gains 
deduction ' 
LCT, see Large corporations tax (Part I.3) 
LIF, see Life income fund 
LLC, see Limited liability company (U.S.) 
LLP, see Lifelong Learning Plan; Limited Liability Partnership 
LLP balance 
¢ defined, 146.02(1) 
LPP, see Listed personal property 
LRIP, see Low rate income pool 
LSVCC, see Labour-sponsored venture capital corporation 
(LSVEC)35. 28 
La Survivance case overruled, 256(9) 
Laboratory services, as medical expense, 118.2(2)(0) 
Labour Adjustment Benefits Act 
* benefits under 
** income, 56(1)(a)(vi), Reg. 5502(a) 
ee withholding of tax at source, 153(1)(m), Reg. 5502(a) 
* repayment of overpayment under, deduction for, 60(n)(v) 
Labour expenditure (re Canadian film/video tax credit) 
¢ defined, 125.4(1) 
° quad see Qualified labour expenditure (re Canadian 
ilm/video tax credit) 
Labour organization, exemption, 149(1)(k) 
Labour-sponsored funds tax credit 
° aceon of share by RRSP, 127.4(1)“qualifying trust” 
127.4(3), Reg. 6706(2)(c) 
computation of, 127.4(3), (4) 
cooling-off period, three years, 127,4(3) 
deduction of, 127.4(2) 
defined, 127.4(1), (6), 204.8(1), 211.7(1) 
provincial, does not reduce ACB of investment, 53(2)(k)~G)(C) 
RRSP, 127.4(1)‘“qualifying trust’, 127.4(6)(a) 
recovery of 
¢ disposition of share, 211.8 
¢ national LSVCC, Reg. 6706 
** provincial LSVCC, 211.7 
Labour-sponsored venture capital corporation (LSVCC),. see 
also Labour-sponsored funds tax credit 
¢ amalgamation or merger of, 127.4(1.1), 204.85 
¢ deemed to be mutual fund corporation, 131(8) 
¢ discontinuance of venture capital business, 204.8(2), 204.841 
e dissolution of, 204.85 
* prescribed, Reg. 6701 
¢ «deemed not a public corporation unless: listed, 89(1)“public 
corporation’’(b), (Cc) 
¢ disposition of shares, capital loss, 40(2)() 
ee exempt from Part IV tax, 186,1(b) 
°° income eligible for dividend refund, 125(7)‘‘specified 
investment business” 
¢ prescribed assistance, Reg. 6702 
ee shares of 
ee Seana assistance, deduction from cost base, 
3(2)(kK)G)(C) 
¢ provincial, tax on, 204.82(5) 
* registered, 204.8-204.87 
*¢ deemed to be prescribed LSVCC, Reg. 6701(c) 
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wee sponsored venture capital corporation (LSVCC) (cont'd) 
ee ined, 248(1) 
ietontt of, clawback, 211.8 
eligible investment, 204.8(1) 
refund of tax where no monthly deficiency, 204.83 
registration conditions, 204.81(1) 
return and payment of tax, 204.86 
revocation of registration, 204.81(6)—-(9) 
shares of 
acquisition by RRSP, 127.4(1)“qualifying trust” 127.4(3) 
adjusted cost base not reduced by credit, 53(2)(k)(i)(C) 
credit for purchase, 127.4 
redemption restrictions, 204.81(1)(c)(vii) 
transfer restrictions, 204.81(1)(c)(vii) 
** tax where insufficient eligible investments, 204.82 
e rules re, 131(11) 
* voluntary de-registration, 204.81(8.1) 
Labrador 
¢ deduction for individuals residing in, Reg. 7303.1(1)(f) 
Lam 
* adjusted cost base, additions to, 53(1)(h), (i) 


* allocation of proceeds of disposition between land and 
buildings, 13Q21. 1), 70(5)(d) 


¢ clearing, levelling, draining, 30 

* costs relating to ownership of 

¢¢ limitation on deductibility, 18(3.1)-(3.7) 

¢ defined, re restrictions on deductibility, 18(3) 

* donation of, see Ecological gifts 

¢ drainage system, deduction, 30 

* ecological, see Ecological gifts 

* interest on debt relating to acquisition of 

ee defined, 18(3) 

ee limitation on deductibility, 18(2) 

° inventory 

*¢* cost to include non-deductible expenses, 10(1.1) 

** deceased taxpayer’s, 70(5.2) 

¢ meaning of, 18(3) 

* not depreciable, Reg. 1102(2) 

* rent paid before acquisition, deemed depreciable property, 
13(5.2)(c) 

* tillage of soil, 248(1)“farming” 

* unproductive 

¢¢ limitation on deductibility of expenses, 18(2) 

* used in farming business, see also Farm land 

°° disposition of 

eee loss, added to cost base, 111(6) 

ee transferred to child on death, 70(9) 

° used in farming business of partnership 


* disposition of, 101 

Land drainage system, deduction, 30 

Land registry 

* lien on property for various debts owing, 223(5)—(11) 

Landfill gas 

¢ defined, Reg. 1104(13) 

° rec bee's in eligible waste fuel, Reg. 1104(13)“eligible waste - 
ue 

Landscaping grounds 

¢ deductible expense, 20(1)(aa) 

Lapse-supported policy 

¢ defined, Reg. 1408(1) 

Large corporation 

* appeal by, only on grounds raised in objection, 169(2.1) 

capital tax on, see Large corporations tax (Part I.3) 

defined, 225.1(8) 

notice of objection, requirements, 165(1.11)-(1.14) 

R&D investment tax credits limited, 127(10.2) 


+ te een to remit '/ of taxes in dispute, 164(1.1)(d)(11), 

° prc to remit source withholdings through financial 
institution, 153(1), Reg. 110 

** exception, 153(1.4) 

¢ small business deduction limited, 125(5.1) 

Large corporations tax (Part 1.3), 181—181.71 (before 2006) 

¢ deductible in computing branch tax liability, 219(1)(h)(i) 

* mutual fund reorganization, effect on taxation year, 
132.2(1)(0)(ii) 

Large employer 

* required to remit source withholdings through financial 
institution, 153(1), Reg. 110 

** exception, 153(1.4) 

Large print-on-screen device, for use by blind person 

¢ disability supports deduction, 64(a)A(ii)(C) 

* medical expense credit, Reg. 5700(0) 

Laryngeal speaking aid, as medical expense, 118. 22Mi) 

Laser-disk, see Digital video disk 

Last, capital cost allowance, Reg. Sch. II:Cl. 12(d) 

Late-filed elections or documents 

¢ detail on notice of objection, 165(1.12) 

generally, 220(3.2), Reg. 600 

resource taxation, 66(12.74)—(12.75) 

s. 85 rollover, 85(7)-(8) 

to trigger capital gain before corporation goes public, 48.1(3) 

Late-filed return 

* penalty, 162(1), 235 

Lather (interior systems mechanic) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Law Society 

¢ bar admission examination fees, tuition credit, 118.5(1)(d) 

* membership fees, deductible to employee, 8(1)(i)(i) 

Lawyer 

appointed a judge, deferral of income, 24.1 [repealed] 

books and records required to be kept, 230(2.1) 

defined, 232(1), 248(1) 

examination fees to qualify as, tuition credit, 118.5(1)(d) 

incorporated, see Professional corporation 

income of, see Professional practice 

misrepresentation by, penalty, 163.2 

partnership, see Professional partnership 

solicitor-client privilege, 232 

Lead performer (for Canadian film/video tax credit) 

¢ defined, Reg. 1106(8)(a) 

Lead voice (for Canadian film/video tax credit) 

¢ defined, Reg. 1106(8)(b) 

Leaf tobacco 

° processing exempt from tobacco manufacturers’ surtax, 

82(2)““exempt activity’(b) 

Learning disability 

¢ tutoring for 

ee disability supports deduction, 64(a)A(ii)(H) 

*¢ medical expense credit, 118.2(2)(1.91) 

Lease 

* financing, see Direct financing lease 

* option to purchase, see Option 

Lease cancellation payment, 13(5.5), 20(1)(z), (z.1) 

* amalgamation, on, 87(2)(j.5) 

* limitation on deductibility, 18(1)(q) 

Lease inducement payments 

* taxable as income, 12(1)(x) 

Lease-leaseback arrangement 

* rental payments included in cost for CCA, 13(5.4) 
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Lease obligation . 

e defined, for FAPI rules, 95(1 

¢ income of foreign affiliate from, 95(2)(a.3) 
Leasehold interest, see also Interest (in property, etc.) 


¢ capital cost allowance, Reg. 1100(1)(b), 1102(4)-(6), Reg. Sch. 
GENS wees Son ME THOD-CHEG eon AAA soF” bor 


deemed disposition of, 13(5.1) 

Expo ’67 or ’86, Reg. Sch. II:Cl. 23 

property acquired, rules, 13(5.1) 

separate classes, Reg. 1101(5h) 

Leasing costs 

¢ non-resident withholding tax, 212(1)(d) 

* passenger vehicle 

ee limitation on deductibility, 67.3 

eee where more than one lessor, 67.4 

Leasing properties 

* amalgamations, 16.1(4) 

* assignments, 16.1(2), (3) 

* capital cost allowance, Reg. 1100(15)-(20), 1101(5c) 

* defined, Reg. 1100(17)—(20) 

ee non-arm’s length exception, Reg. 1102(20) 

* minimum tax, 127.52(1)(b), (c.2)Gi), 127.52(3)“rental or 
leasing property” 

* replacement property, 16.1(5)-(7) 

e rules re, 16.1 

¢ rules where election filed, 16.1(1)—(4) 


subleases, 16.1(2), (3) 
windings-up, 16.1(4) 
Leaving Canada, see Ceasing to be resident in Canada 
Lebanon, see also Foreign government 
* universities, gifts to, Reg. Sch. VIII s..9 
Legal costs, see also Court: costs 
* collecting or establishing right to pension benefit 
ee deduction for, 60(0.1) 
ee reimbursement of, taxable, 56(1)(1.1) 


* collecting or establishing right to retiring allowance or 
severance pay 


¢¢ deduction for, 60(0.1) 
*¢ reimbursement of, taxable, 56(1)(1.1) 
* collecting or establishing right to wages, 
ee deduction for, 8(1)(b) 
ee reimbursement of, taxable, 6(1)() 
* conducting appeal, of, 60(0) 
¢ deductible, 8(1)(b), 20(1)(e), 20(1)(cc), 60(0), (0.1), 62(3)4), 
118.2(2)0.1)@) 

financing, 20(1)(e) 

income when awarded or reimbursed, 6(1)(j), 56(1)(), (1.1) 
lobbying, 20(1)(cc) 

moving expenses, 62(3)(f) 

objecting to assessment, 60(0) 

objecting to determination, 152(1.2) 

purchase of new home, 62(3)(f) 

relating to organ or bone marrow transplant, 118.2(2)d.1)@) 
representation expenses, 20(1)(cc) 

seizure of chattels, 225(2), (4) 
Legal documents 
* cost of revising for change of address, deduction, 62(3)(f) 
Legal representative 
* appropriation of property by, 159(2.1) 
¢ clearance certificate, 159(2) ; 
¢ defined, 248(1) 
* liability for taxpayer’s obligations, 159(1), (3) 
* obligations of, 159(1) 
Legal representative of deceased taxpayer 
e ( po) to Minister re vesting of properties, 70(5.2), (6), 
* election re amounts receivable, 70(2) 
ee revocation of, 70(4) 
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¢ election re losses, 164(6) 

ee reassessment, 152(6) . 

* election re payment of tax in instalments, 159(5)—(7) 

¢ election re reserves, 72(2) 

¢ information return, Reg. 206 

° return of imcome, when. due, 70(7) 

Legislation 

amendment of, see Amendment 

citation of, Interpretation Act s. 40 

deemed remedial, Interpretation Act s. 12 

definitions, effect of, Interpretation Act s.:15 

headings or titles, Interpretation Act s. 14 

in-force date, see Amendments: when in force 

interpretation of, Interpretation Act 

marginal notes, Interpretation Act s. 14 

repeal of, Interpretation Act's. 43-45 

titles of sections, see Marginal notes 

Legislative assembly (or Legislature) 

¢ defined, Interpretation Act s. 35(1) 

* member of, expense allowance exempt, 81(2) 

Lending asset, see also Specified debt obligation 

¢ cost amount of, 248(1)“cost amount’(d.1) 

¢ defined, 248(1) 

ee for FAPI purposes, 95(1)“lending of money” closing words 

Lending of money, see also Loan 

¢ defined, for FAPI rules, 95(1) 

Lesbian couples, see Common-law partner 

Level-yield method (for allocation return from specified debt 

obligation) 

¢ defined, Reg. 9102(2) 

Leveraged leasing, CCA restrictions, Reg. 1100(15)-(20) 

Liabilities 

¢ determination of, for debt forgiveness reserve, 61:3(1)(b)C(i) 

Liability for tax 

e alternative minimum tax, 127.7 

¢ failure to withhold tax on payment to non-resident, 215(6) 

* general, 2 / 

* income from property transferred at non-arm’s length, on, 
160(1)-(3) 

* income-splitting tax, 120.4(2) 

¢ income trusts distributions tax, 122(1)(b) 

° joint and several 


e assessment of, 160.1(3) 
¢ charitable organization and charitable foundation, 188(4) 
¢ charity making gift to second charity to delay expenditures, 
188.1¢11) 
°e charity revocation tax, 188(2) 
e* debt forgiveness reserve, asset transfer, 160.4 
ee debtor and transferee following transfer of forgiven amount, 
80.04(11) 
¢ directors and corporation, source withholdings and other 
amount, 227.1 
°° excessive election re capital dividend or capital gains 
dividend, 185(4), (6) 
excessive eligible dividend designation, 185.2(3), (5) 
GST credit overpayment, 160.1(1.1) 
income-splitting tax, 160(1.2) 
kiddie tax, 160(1.2) 
legal representative and taxpayer, 159(1) 
non-resident trust and Canadian resident beneficiary, 94(2) 
[to be repealed] 
¢* non-resident trust, Canadian beneficiary and contributor, 
94(3)(d)(i) [proposed] 
e Part III tax, 185(4), (6) 
Part II.1 tax, 185.2(3), (5) 
* payor and non-resident, withholding tax, 227(8.1) 
* person responsible for withholding taxes, 227(5) 
* property transferred not at arm’s length, 160(1) 
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Liability for tax (cont’d) 
** property transferred to use other taxpayer’s benefit, 160(1.1) 


RCA benefits received by another, 160.3 
RRIF, amounts received under, 160.2(2) 
RRSP, amounts received under, 160.2(1) 
reportable avoidance transactions penalty, 237.3(9), (10) 
secured creditor, for remittances, 227(5.2)-(5.4) (draft) 
transferred Part VI.1 tax, 191.3(1)(e) 
trustee and person whose property is being managed, 
withholding, 227(5), (5.1) 
° trustee in bankruptcy and bankrupt corporation, 128(1)(e) 
° UI premium tax credit, 160.1(2.2) 
° “kiddie tax, 120.4(2) 
¢ minimum tax, 127.7 
* non-resident corporation 
** carrying on business in Canada, 219 
¢ not affected by incorrect assessment, 152(3) 
¢, Parti? 
¢ Part I.1, 180.1(1) 
« Part 1.2, [80:2@) 
Part 1.3, 181-16) 
e Part II, 182(1) 
¢ Part II.1, 183.1(2) 
e Part Ill, 184 
¢ Part III.1, 185.2 
¢ Part IV, 186(1) 
®. Part 1V.1, 18) cele) 
¢ Part V, 188 
e “Fart VI, 190-1(1), (Lely, Clsz) 
¢ Part VII. 191.10) 
¢ Part VII, 192 
¢ Part VIII, 194(1) 
e Part IX, 196(1) 
e Part IX.1, 197(2) 
¢ Part X, 198(1), (3), 199(1), 201 
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Part X.1, 204.1 
Part X.2, 204.6 
Part X.3, 204.82(1)-(3), (5), (6), 204.841 
Part X.4 tax, 204.91 
Part X.5 tax, 204.94(2) 
Part XI, 206(1), 206.1(1), 206.2(1), 206.3(1) 
Part XI.01, 207.02, 207.03, 207.04(1), (6), 207.05(1), (3) 
Parte nts 201k 
Part XI.2, 207.3 
Part XJ.3, 207.7(1) 
Part XII, 208 © 
Part XII.1, 209(2) 
Part XII.2, 210.2(1), (1.1) 
Part XII.3, 211.1(1) 
Part XII.4, 211.6(2) 
Part XIJI.5, 211.8(1) 
Part XII.6, 211.91(1) 
Part XIII, 212 
Part XIII.1, 218.2(1) 
Part XIII.2, 218.3(2) 
Part XIV, 219 
partnerships distributions tax, 197(2) 
transfer of property to spouse or minor, 160(1) 
trustee, etc., 159 
Library books 
* capital cost allowance, Reg. Sch. II:Cl. 12(a) 
License 
* capital cost allowance, Reg. 1100(1)(c), Reg. Sch. II:Cl. 14 
* representation expense, 13(12), 20(1)(cc), 20(9) 
Licensed annuities provider 
¢ defined, 147(1), 248(1) 
¢ RESP-eligible investments, 146.1(1)“qualified investment’ (c) 


° oD. eligible investments, 146.3(1)“qualified investment’’(b.1), 

* RRSP-eligible investments, 146(1)“qualified 
investment’’(c)—(c.2) 

Licensing of property 

¢ defined, for FAPI rules, 95(1) 

Lieutenant governor 

¢ defined, /nterpretation Act 35(1) 

* pension plan, Reg. 8309 

¢ RRSP contribution room, Reg. 8309(1) 

Life annuity 

¢ for disabled person, rollover to RRSP, 60.011(2)(b) 

Life estate in real property 

¢ defined, 43.1(1) 

* effect of retaining, 43.1(1) 

¢ termination of, 43.1(2), 53(1)(0) 

Life income fund, see Registered retirement income fund 

Life insurance, see also Life insurance corporation; Life 

insurance policy 

¢ business, defined, 248(1) 

¢ definitions, 148(9) 

* group plan, whether premiums an employment benefit, 

6(1)(a)G), 6(4) 

net cost of pure insurance, Reg. 308 

policy, see Life insurance policy 

policy loan, see Policy loan (life insurance) 

policyholder 

¢ “adjusted cost basis” of policy, 148(9)“adjusted cost basis” 

e “child” of, 148(9) 

¢ deemed dispositions, 148(2) 

¢ disposition of interest at non-arm’s length, 148(7), (8) 

¢ disposition of part of interest, 148(4) 

* income from disposition of interest in policy, 148(1), (4) 

* premiums, see Premium 

* proceeds received as annuity, 148(6) 

¢ “relevant authority” defined, 148(9) 

¢ rules re certain policies, 148(3) 

Life insurance capital dividend, see also Capital dividend 

account 


° brought into capital dividend account, 89(1)‘‘capital dividend 
account’’(e) 


¢ defined, 248(1) 

Life insurance corporation, see also Insurance corporation 

* accounting rule changes, transitional rules, 138(16)—(25) 

¢ accumulated 1968 deficit, defined, 138(12) 

¢ building under construction etc., amount included in income re, 
138(4.4)- (4.6), Reg. 2410 

* capital gain on pre-1969 property, 138(11.2) 

* capital tax, 190.1(1) 

° Seca A} in use rules, 138(11.3), (11.4), (11.41), (11.6); ITAR 

* computation of income, 138(1)-(6) 

¢ deductions, 138(3), Reg. 1401 

ee Part XII.3 tax, 138(3)(g) 

* deemed a public corporation, 141(2) 

¢ defined, 248(1) 

¢ definitions, 138(12) 

e demutualization, 139.1 

° depreciation deemed to have been allowed to, 13(23) 

¢ dividends from taxable corporations, 138(6) 


e eoeeeeee@ eo ee 


foreign taxes not deductible, 138(5.1), (8) 
identical properties of, 138(11.1) 
information returns, Reg. 217 
maximum tax actuarial reserve, 138(12) 
1975-76 excess policy dividend deduction, 138(3.1) 
non-capital loss of, 111(7.2) 
non-resident, 219(4)-(8), Reg. 2401 
* branch tax elections, Reg. 2403 
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Life insurance corporation (cont'd) 
* provincial, conversion to mutual corporations 139 


¢ real property, vacant or under development, amount included 
in income re, 138(4.4)-(4.6) Reg. 2410 


¢ “relevant authority” defined, 138(12) 
e reserves, 138(3)(a), Reg. 1400-1408 
ee policy reserves, 138(3)(a)(i) 

eee  post-1995 policies, Reg. 1404 

eee  pre-1996 policies, Reg. 1401(1) 

ee ‘unpaid claims, 138(3)(a)(ii) 

eee  post-1995 policies, Reg. 1405 

eee  pre-1996 policies, Reg. 1401(4) 

¢ rules applicable to, 138 

* segregated funds of, 138.1, Reg. 6100 

e tax on investment income, 211—211.5 

° Canadian life investment income, 211.1(3) 

° interest on overdue tax, 211.5 

° payment of tax, 211.4, 211.5 

° rate of tax, 211.1(1) 

° return, 211.2 

° taxable Canadian life investment income, 211.1(2) 

e taxable income of, 138(7) | 

° transitional rules for accounting rule changes, 138(16)-(25) 
Life insurance policy, see also Annuity contract 

¢ accrued income, 12.2 

¢* amounts included in income on anniversary, 12.2(1) 
ee anniversary day, defined, 12.2(11) 

ee deduction for over-accrual, 20(29) 

* acquisition costs of 

ee defined, Reg. 1408(1) [to be repealed] 

ee not deductible to insurer, 18(9.02) 

¢ “adjusted cost basis” of, to policyholder, 148(9) 

¢ anniversary day, defined, 12.2(11), 

° annuity, proceeds received as, 148(6) 


charity designated as beneficiary, 118.1(5.1), (5.2) 
corporation beneficiary under, where, 89(2) 

deemed disposition of, 148(2) 

defined, 12.2(10), 138(4.01), 138(12), 211(1), 248(1), Reg. 
1408(1) 
e in Canada, 138(12), 211(1), 248(1), Reg. 1408(1) _ 
e registered, 211(1) 

disposition by non-resident 
° certificate, 116(5.2) 
° presumption, 116(5.4) 
¢ purchaser liable for tax, 116(5.3) 
¢ rules, 116(5.1) 
disposition of 
amount included in income, 148(1.1) 
deduction, 20(20) 
defined, 148(9)‘‘disposition”, 248(1)“disposition’(b.1) 
no capital gain, 39(1)(a)(iii) 
no capital loss, 39(1)(b)(i1) 
non-arm’s length, 148(7), (8) 
policyholder’s income, 148(1), (4) 
proceeds of 
defined, 148(9)‘‘proceeds of the disposition” 

e income, 56(1)(j) 
dividends, 148(2) 
enhanced capital gains deduction, effect on, 110.6(15) 
exempt policy, Reg. 306 
¢ defined, 12.2(11) 

group term, defined, 248(1) 

in Canada, defined, 138(12), 211(1), 248(1),,Reg. 310, 1408(1) 
income from, 148. 

interest in 
* amount to be included, 12.2(1) 
¢ owned under deferred profit sharing plan, 198(6)-(8) 
° “value” defined, 148(9)“value” 
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life annuity contract, 148(10) 

loan, see Policy loan (life, insurance) 

mortality gains and losses, Reg. 308 

net cost of pure insurance, Reg. 308 

participating, see Participating life. insurance 

premium, see Premium 

“prescribed increase” in benefit on death under, Reg. 309(2) 
prescribed premium, rules, Reg. 309 

proceeds of the disposition of, defined, 148(9) 

retirement compensation arrangement funded by, 207.6(2) 
riders, 12.2(10) 

rollover 
¢ to child, 148(8) 

* to spouse, 148(8.1), (8.2) 

segregated fund, 138.1, Reg. 6100 
e defined, 138(12) 

“tax anniversary date” defined, 148(9) 

third anniversary amounts, defined, 12.2(11)“anniversary day” 
transfer to child, 148(8) 

transfer to spouse 

¢ breakdown of marriage, on, 148(8.1) 
¢ death, on, 148(8.2) 
¢ value of, for valuing shares etc. on death, emigration or 
immigration, :70(5.3 


Life insurance pone in Canada, see Life insurance policy: in 

Canada 

Life insurer, see glx Life insurance corporation 

e defined, 248(1) 

Life interest, see Life estate in real property 

Lifelong Learning Plan, 146.02 

¢ definitions, 146.01(1) 

* income inclusions, 56(1)(h.2), 146.02(4)-(6) 

° repayment of amount borrowed from RRSP, 146.02(3) 

¢ withdrawal of funds from RRSP, 146(8), Reg. 104.1 

ee within 90 days of contribution, deduction disallowed, 

146(5)(a)(iv.1), 146(5.1)(a)Gv) 

¢ withholding exemption, Reg. 104.1 

Lifetime benefit trust 

¢ defined, 60.011(1) 

Lifetime disability assistance payments 

e defined, 146.4(1) 

Lifetime retirement benefits 

e defined, Reg. 8500(1) 

Lift, power-operated (for wheelchair etc.) 

e medical expense, Reg. 5700(m) 

Lift truck, industrial 

* capital cost allowance, Reg. Sch. II:Cl. 29, Sch. II:Cl..40 

Limitation of benefits rule, Canada-U.S. Tax Treaty:Art. 

XXIX-A 

Limitation periods, see also Filing deadlines; Reassessment, 

Statute-barred debt, deemed settled 

¢ collection of tax debt, 10 years, 222(4) 

* prosecution for offences, 244(4) 

Limited-dividend housing company 

¢ defined, Reg. 3700 

¢ exemption, 149(1)(n) 

Limited liability company (U.S.) . 

¢ look-through for treaty purposes, 
IV:6 

e treated as corporation, 248(1)* ‘corporation’ 

° treated as foreign affiliate, Reg. 5907(11.2)(b) 

Limited liability partnership 

° at-risk rules inapplicable, 96(2.4)(a) 

* capital gain not triggered by negative ACB, 40(3.14)(a) 

Limited partner, «see also Limited partnership; Specified 

member (of partnership) 

e at-risk rules, 96(2.1)—(2.7) 


Canada-U.S. Tax Treaty:Art. 
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Limited partner (cont’d) 
¢ deemed capital gain on negative adjusted cost base, 40(3.1)(a) 


* deemed not to carry on partnership’s business, 253.1(b) 
¢ defined, 96(2.4) 

ee for investment tax credit, 127(8.5) 

¢¢ for minimum tax purposes, 127.52(3) 

ee for partnership interest negative ACB, 40(3.14) 

ee for tax shelter investments, 143.2(1) 

¢ investment tax credit, 127(8.1) 


limit on cost of investment, 143.2(1)“tax shelter 
investment’(b), 143.2(6) 


¢ minimum tax, 127.52(1)(c.1) 

* research and development losses, 96(1)(g) 

* resource expenses, 66.8 

Limited partnership, see also Limited partner; paicheistis! Tax 

shelter: investment 

¢ debt of, qualified investment for RRSP etc.; Reg. 

4900(1)(n. 01) 

deemed not a business of the partner, 253.1(b) 

losses, see Limited partnership losses 

mutual fund commissions financing, 18.1 

service of documents on, EO Rae) 

unit 

¢ qualified investment for RRSP etc., Reg. 4900(1)(n) 

* small business investment, Reg. 5102 

Limited partnership losses, see also Limited partnership 

° adjusted cost base of partnership interest, reduction for, 
53(2)(c)(@.1) 

¢ amalgamation, on, 87(2.1)(a), (b) 

¢ at-risk amount, 96(2.1) 

ee artificial transactions to increase, 96(2.6), (2. ane 

e¢ defined, 96(2.2) 

e carryforward of, 111(1)(e) 

ee non-residents, 111(10) 

° deductibility, 96(2.1) 

ee limitation on, 111(3)(a) 
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defined, 96(2.1), 111(10), 248(1) 
determination of, by Minister, 152(1.1), (1.2), (1.3) 
minimum tax, 127.52(1)(c.1) 
order of deduction, 111(3)(b) 
partnership interest acquired by subsequent person, 96(2.3) 
winding-up, on, 88(1.1) 
Limited partnership unit, see Limited partnership: unit 
Limited-recourse amount 
¢ defined, for tax shelter investments, 143.2(1), (7) 
Limited-recourse debt 


* application to definition of tax shelter, 237.1(1)“gifting 
arrangement’(b) 


° application to determination of advantage received, 248(32)(b) ' 


¢ defined, 143.2(6.1) 

* repayment of, 248(34) 

Linefill 

* in pipeline, no CCA, Reg. 1102(1)(k) 

Linen 

* capital cost allowance, Reg. Sch. If:Cl.12(g) 

Liquidation entitlement 

¢ defined 

°° capital gains deduction, Reg. 6205(1)(a)(i)(B), 6205(4)(b) 

¢° flow-through shares, Reg. 6202.1(1)(a)(ii), 6202.1(1.1)(a), 
6202.1(3)(b) 

ee taxable ee shares, 248(1)“taxable preferred 
share”’(b)(ii) 

*¢ taxable RFI shares, 248(1)“taxable RFI share”(b) 

Liquidator, see also Legal representative 

certificate before distribution, 159(2) 

deemed to be legal representative, 248(1)“legal representative” 

obligations of, 159 

return required by, 150(3) 


¢ withholding tax, liability for, 227(5), (5.1) 

List of taxes and tax rates, see Rates of tax 

Listed country 

¢ for foreign affiliate purposes, Reg. 5907(1 L112) 

Listed election 

¢ defined, Reg. 5911(2) 

Listed international agreement 

¢ disclosure of information as permitted by, 241(4)(e)(xii) 

Listed personal property, see also Art; Personal-use property 

¢ defined, 54 

¢ loss from 

ee defined, 41(3) 

** reassessment, 152(6)(b) 

*¢ usable only against LPP gains, 3(b)(i), 41(2) 

* net gain from disposition, 41(2) 

Listed securities, see Publicly-traded securities 

Literary work, copyright royalties 

¢ no withholding tax, 212(1)(b)(vi), 212(9)(b) 

Litigation, costs of, see Court: costs 

Little Egypt bump 

* prevention of, 98(5)(d) [repealed] 

Liver extract, as medical expense, 118.2(2)(k) 

Livestock 

¢ destruction of 

ee deferral of income from, 80.3(2) 

eee exceptions, 80.3(6) 

ee inclusion of deferred amount, 80.3(3) 

amalgamation, on, 87(2)(tt) 

° exhibiting and raising, 248(1)“farming” 

* sales of, in prescribed drought or flood region, see Drought or 
flood region: prescribed 

Living together, deemed spouses, see Common-law partner 

Loan, see also Borrowed money; Debt; Interest (monetary) 


* acquired in oe) course of business of insurer or. 
moneylender, 20(2 


* back-to-back, to spouse or minor, 74.5(6) 
¢ charity, by, 118.1(16) 
* corporation to, to reduce. income, 74.4(2) 
** outstanding amount, 74.4(3) 
cost amount of, 248(1)“cost amount’(d.1) 
election to treat excess of dividend as, 184(3.1)-(5) 
eligible, by international banking centre, 33.1(1) 
employee, to, included in income, 6(9), 80.4(1) 
foreign affiliate’s income from, 95(2)(a.3) 
forgiveness of, see Debt forgiveness 
guarantee fee, deductible, 20(1)(e) 
home purchase, see Home purchase loan 
interest-free or low-interest 

to child, 74.1(2) 

to employee, 80.4(1) 

to non-arm’s length person, 56(4.1) 

to non-resident, 17 

to shareholder, 15(2)-(2.6) 

to spouse, 74.1(1) 
inventory write-down restricted, 18(1)(s) 
minor, to, 74.1(2), 74.5(6)-(11) 
¢ for value, 74.5, (2) 
* repayment of, 74.1(3) 

non-arm’s length person, to, 56(4.1)-(4.3) 

* used to repay existing indebtedness, 56(4.3) 
* non-resident, to, by corporation, 17 
* partner, by, to partnership 
*¢ interest paid on money borrowed to make, 20(3.2) 
* partnership interest, of, 96(1.8) 
* personal services business, to 
¢¢ inclusion in income, 12(1)(w) 
* policy, repayment of, 60(s) 
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Loan (cont’d) 
e reduction in value of 


ee limitation on deduction re; 18(1)(s) 

¢ related person, to, see non-arm’s length person (above) 

shareholder, by, to corporation 

e interest paid on money borrowed to make, 203. 1) 

shareholder,, to, by corporation, 15(2)— (2.6), 80.4(2) 
capacity test, 15(2.4)(e) 
deemed benefit, 15(9) 
forgiveness of, 15(1.2) 
from. foreign affiliate, 90(4)-(10).. 
interest paid on money borrowed to make, 20(1)(c)(vi) 
non-residents, 15(2.2), (8), 227(6.1):. 
persons connected with, 80.4(8) 
repayment of, 20(1)G) 

spouse, to, 74.1(1) 

e for. value, 74.5(2) 

¢ repayment of, 74: 1(3) » 

e value, for, to non-arm’s length person, 56(4. 2) 

¢ wholly-owned subsidiary, ‘to, rl 218: 

Loanbacks ~ 

* property or money donated to charity, 118. 3116) 

Lobbying, see Representation expenses 

Local 

* of union, deemed same employer as union, 252. a 

Locked-in annuity 

¢ held by RRIF; 146. 3(1) qualified investment”(b 2) 

Locomotive, see Railway: locomotive ©: 

Lodge, expense of, not deductible, Da 

Lodging, see Board and lodging 

Logging equipment, Reg. Sch. I: Cl. 10(0) 

Logging operations 

¢ income from, in the province, defined, 127(2)” income. for the 
year from logging operations 1 in the province’ 

Logging property 

e investment tax credit, 127(9)"qualified property" 

Logging tax 

¢ deduction from income tax, 127(1), Reg. Part Vil 

e defined, 127(2) 

¢ provincial legislation imposing, Reg: 700(3) 

¢ rules applicable to, 127(1) 

Long-haul truck 

¢ defined, for meals percentages, 67. Bi), 

Long-haul truck driver 

¢ defined, 67.1(5) 

¢ food and beverages, percentage allowed, 67.1(1.1) ._ 

“Long-term debt” defined, 181(1), 190(1).. 

Long-term resident 

e defined, Canada-U.S. Tax Treaty: Fifth Protocol COD Annex 
B, para. 11 

Look-back rule (for flow-through shares) 

e interest charged as tax, 211.91(1) —. 

* renunciation permitted, 66(12.66)(a. )) 

Loss(es) 

¢ allocation, see Loss allocation . 

¢ amalgamation, on, 87(2.1) 

business or property, from 

¢ deductible only if reasonable expectation of caine th 3. eet 

capital, see under Capital loss 5 

carryback, see Carryback 

carryforward, see Carryforward 

carryover of, 111 

*¢ corporation, by, 1115)-G. 4). 

anti-avoidance provision, 111(5.5) . 

change in, control of corporation, 111(4) 

ee farming business, from, 111(1)(c), (d), 111(6), (7). 
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*¢ restricted, for corporation becoming or ceasing to be 
exempt, 149(10)(c) 


¢ defined, for disposition of specified debt obligation, Reg. 9200 
e determination of, by Minister, 152(1.1), (1.2), (1.3) 


¢ disposition of debt in exchange for replacement POREABBE 
40(2)(e.2) 


* disposition of debt owing by related’ gee geal nil,” 
40(2)(e.1) 


disposition of share of, foreign affiliate, on, 93(2)- (4) 
farm, defined, 111(8) 
farming, see also Farm loss ...: 
after land disposed of, 111(6) 
carryover of, 111(1)(d) 
deduction limited, 31 
effect on cost base-of land, 53(1)(G): 
limitation on deductibility, 111(3),-(6), (7) 
partnership, of, 101, 111(7). 
reduction on debt forgiveness, 80(3)(b), (c) 
restricted farm loss, see Restricted farm loss 
° fishing, 111(8)“farm LOS ‘see also Farm loss 
* foreign affiliate, of 
ee deductible, Reg. 5903 
ee defined, Reg. 5907(1) 
¢ foreign bank’s Canadian affiliate, 142:7(12) 
° housing, see Housing loss 
e insurer’s, 138(2) 
¢ international banking centre; from, 33. 1(3), 33, (4) 
¢ limitations on deductibility, 111(3), see also Stop-loss.rules..» 
° net capital, see Net capital loss 
* non-capital, see Non-capital loss 
¢ office or employment, from, 5(2) 
¢ order of reduction, on settlement of debt, 80(2) 
¢ place, from sources in, 4 
* post-emigration, 128.1(8) 
¢ reduction of, on property previously owned by trust, 107(6) 


resource, see Resource loss 
restrictions on deductibility, see Stop-loss rules 
share that is capital prope, on, ne (4) 
source, from, 4 
stop-loss rules, see ee -loss rules 
superficial 
* business of lending money, 18(13), (15) 
* capital property, 40(2)(g)(i), 54 
e defined, 54 
¢ eligible capital property, 14(12), (13) 
e inventory held as adventure in nature of trade, 18(14)-(16) 
terminal 
e deduction for, 20(16) 
* no deduction re motor vehicle, 2016.1) _ 
transfer of, see Suspension of losses; ‘Transfer of losses 
windup, on, 88(1.1) ; 
Loss of income source, deduction for interest expense, 20.1 
Loss offset program, see Fuel tax rebate 


Lottery 
° capital gain or loss nil, 402)(0).- 
* prize winnings, not taxed (no taxing provision) 


Low rate income pool 

° after amalgamation, 87(2)(ww), 89(9) 

° after windup, 87(2)(ww), 88(1)(e.2)(ix), 39(10). 

e defined, 89(1), 248(1) 

ee addition on amalgamation, 87(2)(ww); 89(9) 

ee addition on, ceasing to. be CCPC, 89(8) 

e* addition on windup, 87(2)(ww), 88(1)(e. 2)(ix), 89(10) 

¢ dividend paid from, 89(1) “eligible dividend”, “excessive 
eligible dividend designation” 

Lump-sum payment 

* employment income 

°° averaging provisions, ITAR 40 
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Lump-sum ee (cont'd) 
ee defined, Reg. 103(6) 

ee withholding of tax, Reg. 103(4) 

* retroactive spreading over past years 

¢¢ addition to tax for earlier years, 120.31 
e¢ deduction in current year, 110.2 
Lump-sum premium 

¢ defined, Reg. 2700(1) 

Luxembourg, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(x) 
Luxury vehicle, see Passenger vehicle: luxury 


M 
M&P, see Manufacturing or processing: credit 
MFPP, see Member-funded pension plan 
MIC, see Mortgage investment corporation 
MLA, see Member: legislative assembly 
MP, see Member: Parliament 
MPP, see Member: legislative assembly; Money purchase 
provision 
MURB, see Multiple-unit residential buildings 
Machine part, cutting or shaping 
* capital cost allowance, Reg. Sch. II:Cl. 12q) 
Machinery and equipment 
* capital cost allowance for, Reg. Sch. II:Cl. 8, Sch. II:Cl. 29 
Machinist 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Magazine advertising 
¢ limitation, 19.01 
Mail 
* notice of objection, 165(2) 
* presumption re mailing date, 244(14) 
¢ proof of service by, 244(5) 
* receipt of things mailed, 248(7) 
Maintenance, see Support payments (spousal or child) 
Maintenance costs 
* automobile, see Automobile: operating costs 
* trust property, of, 105(2) 
Majority-interest beneficiary 
¢ defined, 251.1(3) 
Majority-interest group of beneficiaries 
¢ defined, 251.1(3) 
Majority-interest group of partners 
* defined, 251.1(3) 
Majority interest partner 
* acquisition of control of corporation that is, 13(24), 66(11.4) 
° a" loss denied on disposition to partnership, 40(3.3), (3.4), 


¢ defined, 248(1) 

Malta, see also Foreign government 

* film or video under treaty co-production, Reg. 1106(3)(e) 

Management fee 

* paid to non-resident, 212(1)(a) 

*¢ defined, 212(4) 

¢ whether deductible, 67 

Manitoba, see also Province 

* disclosure of Child Tax Benefit information to, Reg. 3003(b) 

* labour-sponsored venture capital corporation of 

*¢ prescribed, Reg. 6700(a)(iii), (xii) 

°° recovery of LSVCC credit, 211.7 

* Mineral Exploration Incentive Program Act, assistance under, 
Reg. 6202.1(5)“excluded obligation’”(a)(i) 

* northern, see Northern Canada 

* prescribed stock savings plan, Reg. 6705(e) 


* Rural Development Bonds, eligible for RRSP investment, Reg. 
4900(1)(i.1) 

* tax rates, see introductory pages 

Manrell case overruled, 56.4 

Manufacturing or processing 

assets, capital cost allowance, Reg. Sch. II:Cl. 43 

building used for, additional CCA, Reg. 1100(1)(a.1) 

business 

¢ deemed capital cost of property acquired for, 13(10) 

* new, in designated area 

os ae allowance for property used in, Reg. Sch. 


° credit, 125.1, Reg. Part LI 

¢ defined 

°° for Class 29 CCA, Reg. 1104(9) 

ee for investment tax credit, 127(11)(a) 

°° for M&P credit, 125.1(3)“manufacturing or processing” 

¢¢ for manufacturing and processing credit, 
125.1(3)“manufacturing or processing” 

* property used in, capital cost allowance, Reg. 1102(15), (16), 

(16.1), Reg. Sch. II:Cl. 29, Sch. II:Cl. 39, Sch. II:Cl. 40, Sch. 

II:Cl. 43 

*¢ separate class for each property if election made, Reg. 
1101(Ss) 

¢ tobacco, surtax on, 182, 183 

Marginal notes 

¢ effect of, Interpretation Act s. 14 

¢ relevance to legislation, Interpretation Act s. 14 

Marihuana, see Marijuana 

Marijuana 

¢ medical expense credit, 118.2(2)(u) 

Marine railway 

* capital cost allowance, Reg. Sch. II:Cl. 7 

Markedly restricted 

¢ defined, for disability credit, 118.3(1) 

Mark-to-market property, 142.5, see also Specified debt 

obligation 

¢ amalgamation, effect of, 87(2)(e.4), (e.5) 

annual recognition of gain or loss, 142.5(2) 

cost amount of, 248(1)“cost amount’’(c.1) 

debt obligation, interest on, 142.5(3) 

deemed disposition of, 142.5(2) 

defined, 142.2(1) 

¢ for stop-loss rules, 112(6)(c) 

¢ for transitional rules, Reg. 8102(1), 8104(1) 

disposition of 

adjustment for dividends received, 112(5)—(5.2) 

deemed 

annual, 142.5(2) 
on windup, 88(1)(i) 

income treatment, 142.5(1) 

no capital gain, 39(1)(a)(ii.2) 

no capital loss, 39(1)(b)(ii) 

rollover not permitted, 85(1.1)(g)(iii) 

stop-loss rules restricted, 112(5.6) 

superficial loss rule not applicable, 142.6(7) 

transitional rules, 142.5(4)-(9), Reg. 8102-8105 


¢ election re taxation year that includes February 22/94, 
142.6(8)-(10) 


* winding-up, effect of, 88(1)(a.3), (h), (i) 
Marketing board 

* patronage dividends where board used, 135(8) 
Markevich case overruled, 222(3)—(10) 
Marriage, see also Spouse; Common-law partner 
* breakdown of, see Divorce and separation 

* meaning of, Civil Marriage Act s. 2 


* notice to CRA required for Child Tax Benefit purposes, 
122.62(7)(a) 
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Marriage (cont'd) 

* same-sex, see Same-sex matriage 

Married status 

¢ tax credit, 118(1)B(a) 

limitation, 118(4) 

MasterCard 

° Caren payment card corporation share, Reg. 9002.1(a)(i), 
ii 


Master trust (or Pooled fund trust) 

¢ defined, Reg. 4802(1.1) 

e excluded from various trust rules, 108(1)“trust’(a) 

* exemption from Part I tax, 149(1)(0.4) 

* exemption from Part XII.2 tax, 210.1(c) 

¢ minimum tax not payable by, 127.55(f)(ili) 

¢ rollover to new trust, 248(1)“disposition”(f)(vi) 
Matchable expenditure 

deemed to be a tax shelter investment, 18.1(13) 
defined, 18.1(1) 

deduction restricted, 18.1(2)-(4) 

film shelters shut down, 18.1(17) 

non-arm’s length disposition, 18.1(8)—-(10) 
reinsurance commissions excluded, 18.1(15) 

rules apply only to tax shelters, 18.1(15)(a) [to be repealed], 
18.1(16) (draft) 

Matching rule, 18(9), see also Matchable expenditure 
Material interest 

¢ defined, 149.2(1) 

Material transaction 

¢ defined, for private foundations, 149.1(1), 149.2(2) 
Maternity leave 

* qualifying period for pension earnings, Reg. 8507(3) 
Matrimonial regime, dissolution of, 248(22), (23) 
Maturity 

* registered retirement savings plan, of, 146(1)“maturity” 
Maximum benefit rule 

¢ for registered pension plan, Reg. 8504 

“May” 

¢ meaning of, Interpretation Act s. 11 

Meals, see also Entertainment expenses (and meals) 

¢ employee’s, deduction limited, 8(4) 

Mean Canadian investment fund 

¢ defined, insurers, Reg. 2412 

Mean Canadian outstanding premiums 

e defined, insurers, Reg. 2400(1) 

Mean Canadian reserve liabilities 

e defined, insurers, Reg. 2400(1) 

Mean maximum tax actuarial reserve 

¢ defined, insurers, Reg. 2400(1) 

Mechanic, see Apprentice mechanic 

Medical devices and equipment 

¢ prescribed, 118.2(2)(m), Reg. 5700 

Medical doctor, see also Physician 

° certification for disability credit, 118.3(1)(a.2) 

¢ defined, 118.4(2) 

° examination fees to qualify as, tuition credit, 118.5(1)(d) 
° fees of, medical expense credit, 118.2(2)(a) ; 

¢ income of, see Professional practice 

Medical expenses 

* air conditioner, Reg. 5700(c.3) 

¢ alarm for infant, Reg. 5700(r) 

¢ altered auditory feedback device, Reg. 5700(z.1) 

° ambulance, 118.2(2)(f) 


animal trained to assist impaired person, 118.2(2)() 
artificial eye, 118.2(2)() 
attendant care, 64(a)A(ii)(J), 118.2(2)(b), (b.1), (€) 
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artificial limb, 118.2(2)(i) 

balance disorder, pressure pulse therapy device for, Reg. 
5700(z.4) 

blind aids, see Blind person 

bliss symbol board, 64(a)AGi)(N), Reg. 5700(x) 

blood sugar measuring device, Reg. 5700(s) 

bone marrow transplant, 118.2(2)(1.1) 

braille note-taker, 64(a)A(i)(O), Reg. 5700(y) 
captioning services, 64(a)A(i)(A), 118.2(2)(.4) 
catheters and catheter trays, 118.2(2)(i.1) 

celiac disease patients, gluten-free food costs, 118.2(2)(r) 
closed-caption TV decoder, Reg. 5700(q) 

colostomy pad, 118.2(2)Q@) 

cosmetic purposes, expenses disallowed, 118.2(2.1) 
credit for 
e non-refundable, 118.2 
e refundable, 122.51 

crutches, 118.2(2)(i) 

deaf-blind intervening services, 118.2(2)(1.44) 

deduction for, 64 

deemed, 118.2(3) 

deemed payment of, 118.2(4) 

defined, 118.2(2) 

denture costs, 118.2(2)(p) 

devices and equipment, Reg. 5700 

diapers for incontinence, 118.2(2)G.1) 

driveway alterations, 118.2(2)(1.6) 

drugs, 118.2(2)(n), (s), Reg. 5701 

elastic support hose, Reg. 5700(u) 

electrotherapy device, Reg. 5700(z.2) 

extremity pump, Reg. 5700(u) 

eyeglasses, 118.2(2)Q) 
full-time attendant for physically or mentally impaired person, 
118.2(2)(b), (c) 

gluten-free food costs, 118.2(2)() 

group home care, 118.2(2)(b.2) 

guide dog, 118.2(2)(1) 

hardwood flooring disallowed, 118.2(2)(.2)@), Gi) 
118.2(2)(.21)@),, Gi) 

Health Canada Special Access Programme, 118.2(2)(s), (t) 
hearing aid, 118.2(2)() 

hearing loss, rehabilitative therapy, 118.2(2)d.3) 

home construction for disabled person, 118.2(2)(1.21) 
home renovations, 118.2(2)(1.2) 
¢ duplicate claim of home renovation tax credit permitted, 

1 18.04(4) 

hospital bed, Reg. 5700<h) 

hot tub disallowed, 118.2(2)(.2)Q), (ii), 118.2(2)d.21)G), Gi) 
ileostomy pad, 118.2(2)@) 

incontinence-related products, 118.2(2)(.1) 

inductive coupling osteogenesis stimulator, Reg. 5700(v) 
infusion pump, Reg. 5700(s) 

insulin, 118.2(2)(k) 

iron lung, 118.2(2)(i) 

kidney machine, 118.2(2)(i) 

laboratory procedures, 118.2(2)(0) 

laryngeal speaking aid, 118.2(2)(i) 

learning disability, tutoring, 64(a)AGi)(H), 118.2(2)0.91) 
limb brace, 118.2(2)(i) 

lip reading training, 118.2(2)(1.3) 

liver extract, injectible, 118.2(2)(k) 

marijuana, 118.2(2)(u) 

medical equipment and devices, 118.2(2)(i), (kK) 
* prescribed, 118.2(2)(m) 

medical practitioners etc., references to, 118.4(2) 

mental or physical impairment, 118.2(2)(b)-(e), 118.3 
¢ transfer of unused credit to spouse, 118.8 


modifications to dwelling for physically impaired person, 
118.2(2)(1.2) 
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Medical expenses (cont'd) 
moving expenses, 118.2(2)(1.5) 


¢ notch provision, 118.2(1)D 
* note-taking services, 64(a)A(i1)(F), 118.2(2)(1.41) 
* optical scanner, 64(a)A(ii)(D), (Q), 118.2(2)(1.-1) 
* orthopaedic shoe, etc., Reg. 5700(e) 
* oxygen concentrator, 118.2(2)(i) 
* oxygen, oxygen tent and oxygen equipment, 118.2(2)(k) 
¢ pacemaker, Reg. 5700(d) 
* page turner, Reg. 5700(z), 64(a)A(ii)(P) 
¢ partial dependency, 118.3(3) 
¢ phototherapy equipment, 118.2(2)(i) 
* prescribed devices and equipment, 118.2(2)(m), Reg. 5700 
* pressure pulse therapy device, Reg. 5700(z.4) 
¢ print reader, 64(a)A(ii)(D), (Q), 118.2(2)(1.1) 
* private health services plan premiums, 118.2(2)(q) 
ms cos eek contributions to employee life and health trust, 
144.1(10) 
reading services, 118.2(2)(1.43) 
real-time captioning services, 64(a)A(ii)(A), 118.2(2)(1.4) 
refundable credit, additional, 122.51 
rehabilitative therapy for hearing/speech loss, 118.2(2)(1.3) 
reimbursed, 118.2(3) 
¢ by employer, 118.2(3)(a) 
rocking bed, 118.2(2)(i) 
sign language interpretation services, 64(a)A(ii)(A), 
118.2(2)(1.4 
sign language training, 118.2(2)(1.3) 
Special Access Program devices or drugs, 118.2(2)(s), (t) 
speech loss, rehabilitative therapy, 118.2(2)(1.3) 
speech synthesizer, 64(a)A(ii)(E), Reg. 5700(p) 
spinal brace, 118.2(2)(i) 
standing therapy device, Reg. 5700(z.3) 
syringe, Reg. 5700(b) 
TDD, 64(a)A(i)(B), Reg. 5700(k) 
talking textbooks, 64(a)A(ii)(I), Reg. 5700(w 
therapy, 118.2(2)(1.9) 
¢ for hearing or speech loss, 118.2(2)(1.3) 
training courses to care for infirm dependant, 118.2(2)(1.8) 
transportation services, 118.2(2)(g) 
* where ambulance etc. not available, 118.2(4) 
travelling expenses, 118.2(2)(h) 
truss, hernia, 118.2(2)(i) 
tutoring services, 64(a)A(ii)(H), 118.2(2)(1.91) 
van for use with wheelchair, 118.2(2)(1.7) 
vitamin B12, 118.2(2)(k) 
voice recognition software, 64(a)A(ii)(G), 118.2(2)(1.42) 
walker, 118.2(2)(i), Reg. 5700(i) 
wheelchair, 118.2(2)(i) 
wheelchair lift, Reg. 5700(m) 
wig, Reg. 5700(a) 
Medical instruments (small) 
* capital cost allowance for, Reg. Sch. II:Cl. 12(e) 
Medical practitioner 
e defined, 118.4(2) 
Medical Research Council 
° payenpei to, as R&D expenditures, 37(1)(a)(ii)(B), 
7(7)“approved” 
* research grants, taxable, 56(1)(o) 
Medicine 
* charitable donation from inventory, additional deduction, 
110.1(1)(a.1), (8) 
Melford Developments case overruled, Income Tax Conventions 
Interpretation Act s. 3 
Member 
* credit union, defined, 137(6)“member’” 
¢ deferred profit sharing plan, defined, Reg. 8300(1) 
* legislative assembly, expense allowance, 81(2) 


e e e e e e e e 


°e e e e e e @ e e e e e e e e e e e e e e e e @ 


¢ Parliament 

ee allowance non-taxable, 6(1)(b)(i)(A) 

¢¢ election contributions 

eee credit, 127(3) 

eee records of, 230.1 

** income treated as employment income, 248(1)“office” 
¢¢ retirement compensation arrangement of, Reg. 6802.1 
*¢ retiring allowances, 60(j.02)—G.04) 

* partnership, see Partner 

* pension plan, defined, 147.1(1), Reg. 8300(1) 

* pooled pension plan, defined, 147.5(1) 
Member-funded pension plan, Reg. 8510(9) 

Member of Parliament, see Member: Parliament 


Member of the taxpayer’s household 
* defined, Reg. 7304(1) 
Membership dues 
* employee, deduction, 8(1)(i)(i), (iv)-(vi) 
* recreational club etc., not deductible, 18(1)(1)(ii) 
Mental or physical health 
* counselling related to 
*¢ value not included in employee’s income, 6(1)(a)(iv) 
Mental or physical impairment, see also Blind person; Hearing 
impairment; Infirm dependant; Mobility impairment 
* attendant care expenses, deduction from income, 64(a)A(ii)(J) 
ee residents absent from Canada, 64.1 
certification by health care professional 
¢ for disability credit, 118.3(1)(a.2) 
¢ for education credit, 118.6(3)(b) 
credit for, 118.3 
¢ full-time attendant, 118.2(2)(b), (c) 
* partial dependant, 118.3(3) 
unused, transfer to spouse, 118.8 
deduction for 
* various ‘medical expenses, 64 
disability supports deduction, 64 
education credit, 118.6(3) 


home purchase credit, see First-Time Home Buyer’s Credit and 
Disability Home Purchase Credit 


¢ Minister may obtain advice from Dept. of Human Resources 
Development re, 118.3(4) 

modifications to dwelling, tax credit for, 118.2(2)(1.2) 

nature of, 118.4(1) 

RESP age requirements, waiver, 146.1(2.2) 

RESP enrolment requirements, part-time allowed, 
146.1(2)(g.1)@)(B) 

* specified disabled person 

¢¢ defined, for Home Buyers’ Plan, 146.01(1) 


ee loan from RRSP to acquire home for, 
146.01(1)“supplemental eligible amount” 


¢ student, 118.6(3) 

* “totally and permanently disabled” 

*¢ meaning of, for pension plans, Reg. 8500(1) 

Merchant navy veteran pension, exempt, 81(1)(d) 

Merger, see also Amalgamation 

¢ cross-border, 128.2 

¢ deemed receipt of shares on, 87(1.1) 

* foreign, see Foreign merger 

* triangular, 87(9) 

Metal fabricator (fitter) 

° eae i job creation credit, 127(9)‘‘investment tax 
credit” 

Methods of accounting prohibited, see Accounting 

Metric scales, capital cost allowance, Reg. Sch. II:Cl. 12(p) 

Mexico, see also Foreign government 

* certain bonds of, see Brady bond 

* stock exchange recognized, Reg. 3201(h) 
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Middle East. 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(c)-(f), ; 

Migration, see Becoming resident in Canada; Ceasing to be 

resident in Canada 

Mileage allowances, Reg. 7306 


Millennium bug, see Year 2000 computer hardware and software 

Millwright 

° apprenticeship job creation credit, 12719) investment tax 
credit” 

Mine 

e additional allowances, Reg. 1209 

¢ buildings, Reg. Sch. II:Cl. 10(g), Sch. II:Cl. 41 

* capital cost allowance, Reg. 1100(1)(w), (x), 1 100A 

ee definitions, Reg. 1104(5)-(8) 

¢ defined, Reg. 1104(6)(b), 1104(7)(a), 1206(1), 3900(1) 

¢ depletion allowance, see Depletion allowances 

° equipment etc., Reg. Sch. II:Cl. 10(k)—-10(m), Sch, II:Cl. 41 


exempt income from, Reg. 1100A [Revoked], Part XIX 
[Revoked] 


exploration and development expenses, 66 

income from a, meaning of, Reg. 1104(5), (6)(a) 

industrial mineral, Reg. 1100(1)(g), Reg. Sch. V 
° separate class, Reg. 1101(4) 

new or expanded 
° separate capital cost allowance classes, Reg. 1101(4a)— (4d) 
property, Reg. Sch. II:Cl. 28, Sch. II:Cl. 41 

shafts etc., Reg. Sch. I:Cl. 12(f) 

¢ townsite costs, see Townsite costs 

Mineral : 

e defined, 248(1) 

ee for capital cost allowances, Reg. 1104(3) 

e* for mining tax deduction, Reg. 3900(2) [to be repealed] 
Mineral exploration tax credit, 12a HOw brows mining 
expenditure” 

Mineral ore 

¢ defined, Reg. 3900(1).. 

Mineral resource 

¢ defined, 248(1) 

Mineral rights 

¢ dealers in, limitation, 66(5) 

Minimum amount 

¢ defined 

ee for minimum tax, 127. 51 

efor RRIF, 146.3(1)“minimum amount”, Reg. 7308(3), (4) j 
¢¢ special rule for 2008, 146.3(1.1) 

¢* for registered pension plan, Reg. 8506(5), (7) 
special rule for 2008, Reg.’8506(7)(b) 
Minimum tax, 127.5—127.55 


¢ additional tax for income not earned in a province, and, 
120(4)“tax otherwise payable under this Part” 


e additional tax re 


ee excluded from instalment estimates, for farmers. and 
fishermen, 155(1)(a) 


¢ adjusted taxable income, 12 bode 

¢ basic exemption, 127.53 

¢ basic minimum tax credit, 127.531. . 

* carryback re 

°°  effect.on interest payable to taxpayer, 164(5), (521) 


* no effect on interest payable, 161(7) 
carryover, 120.2 
e additional tax, determination of, 120.2(3) 


* overseas employment tax credit not reduced by, 
122.3(2)tax otherwise payable under this Part for the year” 
** where not applicable, 120.2(4) 
¢ deferred employee stock option benefit, no AMT where 
election made 2010-14, 180.01(2)(f) 
* excluded from “tax payable” etc. under Part I,.117(1) 
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¢ foreign tax credit, 127,54, 


° pacinership investing in residential property or Canadian film, 
127.52(2) 


* Quebec abatement and, 120(4)‘‘tax otherwise payable under 
this Part” 


¢ where not applicable, 127.55 
Mining 
¢ defined, Reg. 1104(3) 
° srempon from non-resident withholding tax on dividends, 
Mining corporation 
” BOS “ye exploration and development, expenses, ITAR 
Mining Porshe 
¢ flow-through, see Flow- fesse, mining expenditure 
Mining exploration depletion base 
¢ defined, Reg. 1203(2) 
° expenses added to 
** amounts receivable, portion included in income, 59(3.3)(f) 
Mining exploration expenses, “grass-roots” 
* expenses in first 60 days of year, 66.1(8) 
° partnership deemed not at arm’s length, ib iges 
Mining operations 
e defined, for mining tax deduction, Reg. 3900(1) 
Mining property, see also Canadian resource property 
* capital cost allowance, Reg. Sch. II:Cl. 28, Sch. T:Cl. 41 
¢ defined, 35(2) 
* excluded from flow-through share renunciation, 66(12.62)(b.1) 
* prospector’s exemption, 35 
Mining reclamation trust [repeated i: see Oualifying 
environmental trust 
Mining taxes 
* credit, see Pre-production mining expenditure 
e deduction, 20(1)(v), Reg. 3900 
Minister of Canadian Heritage, see also Canadian Heritage, 
Department of 


° certification of accredited film/video production, 
125.5(1)“accredited film or video production certificate” 


*e* revocation of certificate, 125.5(6) 


* certification of Canadian film/video production, 
125.4(1)*Canadian film or video production certificate” 


°° revocation of certificate, 125.4(6) 

Minister of the Environment 

* certification of ecologically sensitive land, see Ecological. gifts 

* permission to dispose of ecologically sensitive land, 207.31 

Minister of National Revenue, see also Canada Revenue 

Agency 
advice from Dept. of Human Resources Development re 
mental or physical impairment, 118.3(4) 

¢ arbitrary assessment by, 152(7) 

* authority re determination of charitable foundation’s 
“prescribed amount”, 149.1(1.2) 

* authorized to accept security for payment of tax etc., 
220(4)-(4.4) 

° burden of proof in assessing penalty, 163(3) 

° certificate of exemption, 212(1)(b)(iv), (14) 

° HEN re proposed disposition of property by non- -resident, 
1 

¢ chief source of income, determination,re, 31 

* consent to change of fiscal period, 249.1(7) 

* consent to sale of property bound. by Court-registered 
certificate re amount payable, 223(9), (10) 

e defined, 248(1) 

¢ delegation of powers and duties, 220(2.01), Reg. Part IX; 

Interpretation Act s. 24(2) 

designation of public corporation, ITAR 50(3) 

determination of amounts under s. 245, 152(1.11), (1.12) 

¢ binding effect, 152(1.3) 

determination of excessive refund, 160.1(1) 
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Minister of National Revenue (cont’d) 
¢ determination of losses by, 152(1.1), (1.2) 


ee binding effect, 152(1.3) 

¢ direction re collection, 225.2 

¢ discretion re transfer pricing adjustments, 247(10) 
¢ duties of 

*e administration and enforcement of Act, 220(1) 

e¢ disposition of appeal, on, 164(4.1) 

ee refunds, 164(4.1) 

¢¢ when objection filed, 165(3) 

* inquiry authorized by, 231.4(1) 

* investigatory powers re tax shelters, 237.1(8) 

¢ not bound by return, 152(7) 

* notice of, to provide information, 231.2 

* permission to destroy records, 230(4), (8) 

* powers 

*¢ acquire and dispose of debtor’s tax property, to, 224.2 
e¢ extension of filing date, 220(3) 

* ¢ seize moneys restorable to tax debtor, to, 224.3 

¢ RPP, authority to impose conditions re, 147.1(5) 

* registered investments and, 204.4(2)-(5), 204.5 

¢ required to assess tax, 152(1) 

¢ restrictions on collection, 225.1 

*¢ collection in jeopardy, 225.2 

* revocation of registration of charity, 168 

* tax shelter identification number, issuance of, 237.1(3) 

* waiver of penalty or interest, 220(3.1) 

* waiver of requirement to file form or document, 220(2.1) 
Minister (of religion), see Clergy 

Minor, see also Age; Child 

* amount payable by trust to, 104(18) 

¢ transfers and loans to, 74.1(2) 


*¢ corporation, through, 74.5(6)—(11) 
e* deemed, 74.5(6)-(11) 

ee for value, 74.5(1), (2) 

ee joint liability for tax on, 160(1)-(3) 
** repayment of, 74.1(3) 

ee trust, through, 74.3, 74.5(9), (10) 


trust for, 104(18) 

Minor term annuity 

¢ rollover to RRSP, 60.011(2)(b) 

Misclassified property, 13(6) 

Misrepresentation 

¢ justification for late reassessment, 152(4)(a)(i), 152(5) 

* of other person’s tax affairs, penalty, 163.2 

* of own tax affairs, penalty, 163(2) 

Mobile crane operator 

° abphesieee yD job creation credit, 127(9)‘investment tax 
credit” 

Mobility impairment, see also Disability; Impairment 

¢ building modifications for, deductible, 20(1)(qq) 

* device to permit person with, to drive vehicle 

e¢ medical expense, Reg. 5700(m) 

° driveway alterations for person with, 118.2(2)(1.6) 

* moving expenses for person with, 118.2(2)(1.5) 


transportation and parking for person with, not taxable benefit, 


6(16) 
Modifications (to building) 
* disability-related, deductible, 20(1)(qq) 


* dwelling, for disabled person, medical expense credit, 
118.2(2)(1. 2) 


Modified GAAP, see Generally accepted accounting principles 
Modified net premium (re insurance policy) 

¢ defined, Reg. 1408(1), (3) 

Mohel 

* payment to, medical expense credit, 118.2(2)(a) 

Mold, capital cost allowance, Reg. Sch. II:Cl, 12(d) 


Mole, capital cost allowance, Reg. Sch. II:Cl. 1(f), Sch. Il:Cl. 3 


Monetary contribution 

¢ for political contribution credit 

** credit for, 127(3) 

ee defined, 127(4.1), Canada Elections Act s. 2(1) 
Money 

¢ borrowed, see Borrowed money 

¢ business of lending, see Moneylender 

¢ included in definition of property, 248(1)“property” 
Money market fund 

¢ ineligible for December 15 year-end election, Reg. 4801.01 
Money purchase limit 

¢ defined, 147.1(1), 248(1) 

¢ limits pension contributions, 147.1(8), (9) 

* limits RRSP contribution, 146(1)“RRSP dollar limit” 


Money purchase provision, see Registered pension plan: money 


purchase provision 
Moneylender, see also Financial institution 
¢ bad debts 
ee deduction for, 20(1)(p)(ii) 
¢e¢ inclusion in income, 12.4 
¢ disposition of Canadian securities, 39(5)(f) 
* guarantees etc. 
¢¢ acquired from, in amalgamation, 87(2)(h)(iii) 
ee reserve for, 20(1)(1.1) 
* loan/lending asset 
*¢ acquired from, in amalgamation, 87(2)(h)(ii) 
e¢ reduction in value of 
eee limitation on deduction, 18(1)(s) 
* loans etc. acquired in ordinary course of business, 20(27) 
* reserve for doubtful debts, 20(1)(1) 
° security used or held by 
e¢ “eligible ide Rac De se) transfer to corporation by 
e 


shareholder, 85(1.1)(g) 
* superficial loss not deductible, 18(13), (15) 
Monitor 
* crib death, medical expense, Reg. 5700(r) 
Monk 
¢ income of, not taxed, 110(2) 
Month 
¢ defined, Interpretation Act s. 35(1) 
Montreal 


* international banking centre, 33.1(3) 

Montreal Stock Exchange, see also Bourse de Montréal Inc. 
* prescribed stock exchange, Reg. 3200(b) [repealed] 
Morasse case overruled re shareholder benefit, 15(1)(a) 


Morgan Stanley Capital Investment Index units 


° quae investments for deferred income plans, Reg. 
900(1)(n.1) 


Mortality gains, Reg. 308 
Mortality losses, Reg. 308 
Mortgage, see also Debt 


* expropriation assets acquired for sale of foreign property, 80.1 


¢ foreclosure, 79 

* interest 

¢¢ blended with principal in payments, 16(1), 214(2) 

¢ deduction for, 20(1)(c), see also Work space in home 
investment corporation, see Mortgage investment corporation 
not a disposition, 248(1)“disposition’’(j), (k) 
RRSP investment, Reg. 4900(1)(j)-G.2) 
sale of, included in proceeds of disposition, 20(5), (5.1) 
subsidy by employer, taxable benefit, 6(23) 

Mortgage-backed securities 

* eligible for investment by RRSP, etc., Reg. 4900(1)(j)-G.2) 

Mortgage Insurance Corporation of Canada 

* payments to guarantee fund deductible, Reg. 1400(3)G 
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Mortgage investment corporation, 130.1 

¢ allocation of gain rates during 2000, 130.1(4.3) 
¢ deemed public corporation, 130.1(5) 

defined, 130.1(6), 248(1) 

election re capital gains dividend, 130.1(4), Reg. 2104.1 
e where not made, 130.1(4.1) 

flow-through entity for capital gains exemption, 39.1(1), (6) 
non-qualifying taxed capital gains, 130.1(9) 

not subject to mark-to market rules, 142.2(1)“financial 
institution’”’(c)(ii) 

¢ qualifying taxed capital gains, 130.1(9) 

* reporting to shareholder of gains in 2000, 130.1(4.2) 

e shareholders, how counted, 130.1(7) 
Mortgage subsidy 

e taxable benefit, 6(23) 
Motion picture film 

¢ Canadian film or video production credit, 125.4 


* capital cost allowance, Reg. Sch. II:Cl. 10(s), Sch. U:Cl. 
12(m), Sch. Il:Cl. 18 


¢ certified feature film, Reg. 1104(2), (10) 
ee capil cost allowance, Reg. 1100(21), (22), Reg. Sch. II:Cl. 


certified production, see Certified production 

film or video production services credit, 125.5 

film production, prescribed, Reg. 7500 

in-flight movies not treated as entertainment, 67.1(4)(a) 
partnership investing in 
* capital cost allowance limitation, 127.52(2) 

payment to non-resident for use of, 212(5) 


revenue guarantee, exemption from at-risk rules, 96(2.2)(d)(ii) 
[repeale 


¢ shelters prohibited, 18.1(17) 

Motor vehicle 
accident claims, payments exempt, 81(1)(q), Reg. 6501 
capital cost allowance 

¢ of employee, 8(1)G), Reg. 1100(6) 

* of person carrying on business, 20(1)(a), Reg. 1100(1)(a)(x) 
defined, 248(1) 
device to enable disabled person to drive, Reg. 5700(h) 
employee’ s allowance for use of 

* not income, 6(1)(b)(vii.1) 

¢ where deemed not reasonable, 6(1)(b)(x), (xi) 


° expenses 

ee limitations on, see Passenger vehicle 

¢¢ of employee, when deductible, 8(1)(f), (hl) 

* loan to shareholder/employee to purchase, 15(2.4)(d) 

¢ recapture of excess CCA, 13(2) 

° terminal loss rules not applicable, 20(16.1) 

Motor vehicle body repairer (metal and paint) 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Motor vehicle warranty, see Extended motor vehicle warranty 

Motorcycle mechanic 

° apprenticeship job creation crea 127(9)“investment tax 
credit” 

Moufarrége case overruled, 20.1 

Mould 

* capital cost allowance, Reg. Sch. Il:Cl. 12(d) 

Movable property 

e defined 

°° Quebec Civil Code, art. 900-907 

Movie, see Motion picture film 

Moving expenses, see also Relocation 

* certain students, 62(2) 

e deduction for, 62(1) 

°° residents absent from Canada, 64.1 
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Sep orn by U.S. resident on, Canada-U.S. Tax Treaty:Art. 
3 


defined, 62(3) 

medical expense credit, 118.2(2)(1:5) 

moving to United States, Canada-U.S. Tax Treat Art. XUI:6 
“new work location”, 62(1) 

residents absent from Canada 

ee deduction, 64.1 

Multi-employer plan (RPP) 

anti-avoidance, 147.1(14) 

defined, 147.1(1), Reg. 8500(1) 

pension adjustment: limits, 147.1(9) 

registration requirements, Reg. 8510(7) 

special rules, Reg. 8510(5) 

when revocable, 147.1(9) 

Multi-tier alignment 

e defined (for corporate inclusion of partnership income), 34.2(1) 
¢ election, 249.1(9) 

¢ no stub-period accrual for earlier years, 34,2(9) 
Multi-tier alignment election 

e for partnership, 249.1(9) 

Multiple counting of deductions or credits, 248(28) 
Multiple-unit residential buildings 

° capital cost allowance, Reg. Sch. I:Cl.31, Sch. II:Cl..32 
*¢ separate classes, Reg. 1101(5b) 

Municipal body performing function of government, see 
Public body: performing function of government 

Municipal waste 

¢ defined, Reg. 1104(13) 

° ee in eligible waste fuel, Reg. 1104(13)“eligible waste 

ue. 

* used as fuel, Reg. Sch. II:Cl. 43(e)(@)(A), Sch. II:Cl. 43(d)Gx) 
Municipality, see also Government 

e assistance by, see Assistance/government assistance 

¢ bonds of 

°° constitute qualified securities for securities lending 

arrangement rules, 260(1)‘‘qualified security”(c) 
°° no non-resident withholding tax, 212(1)(b)(ii)(C)CID 
* corporation controlled by, excluded from refundable ITC, 
127.1(2)“excluded corporation’’(a)(ii) 
* corporation owned by 
¢e bonds of, no non-resident-withholding tax, 
212(1)(b)Gi)(C)UV) 

°¢ deemed not private corporation for Part IV tax, 227(16) 
ee election to remain taxable, 149(1.11) 

e* exempt from tax, 149(1)(d.5) 

¢ donation to, 149.1(1)“qualified donnee”(a)(i) 


° by corporation, deduction, ;110, 1(1)(a).; 
¢ by individual, tax credit, 118. 1(1)“total charitable gifts” 
elected officer or school board trustee, expense allowance 
exempt, 81(3) 
exempt from tax, 149(1)(c) 
gifts to, see donation to (above) 
officials, bribery of, no deduction, 67.5 
property taxes 
¢ farmland 
** addition to adjusted cost base, 53(1)@)Gii)(A) 
ee deduction by partner where partnership disposes of land, 
101(c)@) 
limitation on deduction, 18(2)(b) 
* representation to, expenses deductible, 20(1)(cc) 
° suoRe DIL Damen for farmers by, information slips, Reg. 


C acting costs, see Townsite costs 

¢ volunteer emergency worker 

ee exemption for, 81(4) 

¢ welfare, see Social assistance payment 
Musical instrument 

* capital cost allowance, Reg. Sch. II:Cl. 8(i) 
* costs, to employee, 8(1)(p) 
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Musical work, copyright royalties 

* no withholding tax, 212(b)(vi), 212(9)(b) 
Musician 

* deduction from employment income, 8(1)(p), (q) 
¢ U.S. resident, Canada-U.S. Tax Treaty:Art. XVI 


Mute person 

¢ speech synthesizer 

ee disability supports deduction, 64(a)A(i)(E) 

e¢ medical expense credit, Reg. 5700(p) 

Mutual agreement procedure, Canada-U.S. Tax Treaty:Art. 
XXVI 

Mutual corporation 

* provincial life insurance corporation converted into, 139 
Mutual fund, see Mutual fund corporation; Mutual fund trust 


Mutual fund corporation, 131 

¢ allocation of gain rates during 2000, 131(1.6) 

* amalgamation, 87(2)(bb) 

* capital gains dividends, election, 131(1)-(1.4), Reg. 2104 
ee interest on, 131(3.1), 3.2) 

* capital gains on Canadian securities, 39(5) 

* capital gains redemptions, defined, 131(6) 

¢ deemed private corporation, 131(5) 

¢ defined, 131(8), (8.1), 248(1) 

e distributions to non-residents, tax on, 218.3 

e dividend refund to, 131(5) 

e election not to be restricted financial institution, 131(10) 

e first taxation year, 130.1(8) 

* flow-through entity for capital gains exemption, 39.1(1), (6) 
* increase in paid-up capital not deemed dividend, 131(4) 


information return where share claimed to be qualified 
investment, Reg. 221 


° non-residents, distributions to, tax on, 218.3 

* non-residents, for benefit of, 131(8.1) 

* not subject to mark-to-market rules, 142.2(1)“financial 

institution’’(c)(iii) 

payment of:tax, 157(3) 

qualified investment for RRSP, RRIF, etc. 

° bond or debenture of trust; Reg. 4900(1)(c.1) 

* unit of trust, Reg. 4900(1)(c) 

refund to, re capital gains dividend; 131(2), (3) 

refundable capital gains tax on hand, 131(6) 

e reduction of, 131(9) . 

reporting to shareholder of gains in 2000, 131(1.5) 

rollover of property to mutual fund trust, 132. 2 

shares of 

* received on amalgamation, ITAR 65(5) 

* transferred in exchange for units of mutual fund trust, 
132.2(1)@) 

* taxable Canadian property, gains distributed to non-residents, 
131(5.1), (5.2) 

* taxed capital gains, 131(7) 

Mutal fund limited partnership 

e financing, restrictions on, 18.1 

Mutual fund trust, 132 

* amounts designated by, 132.1 

ee adjusted cost base of unit, 132. 1(2) 

ee deduction for, 132.1(1)(c) 

eee “carryover, \132:1(4) 

eee imitation, 132.1(3) 


inclusion in taxpayer’s income, 132.1(1)(d) 
where designation of no effect, 132.1(5) 
capital gains on Canadian securities, 39(5) 
* capital gains redemptions, defined, 132(4) 
* capital gains refund to, 132(1), (2) 
ee interest on, 132(2.1), (2.2) 
¢ defined, 132(6)-(7), 248(1) 
°° election to be from beginning of first taxation year, 132(6.1) 


¢¢ following rollover of assets. in qualifying exchange, 
132.2(1)(q) 

** retention of status to end of calendar year, 132(6.2) 
¢ distributions to non-residents, tax on, 218.3 
* election for December 15 year-end, 132.11 
ee allocation or designation of amount:to be included in 
income, 132.11(6 

late filing of allocation or designation, 220(3.21)(b) 
* exemption from Part. XII.2 tax, 210.1(b), 
* flow-through entity for capital gains exemption, 39.1(1), (6) 
* information return, Reg. 204, 204.1 
*¢ that trust is qualified investment, Reg. 221 
* instalment payments of tax, 156(2) 
* interest received by, on behalf of non-residents, exemption, 
212(9)(c) 
minimum tax not payable by, 127.55(f)(@ii) 
non-residents, distributions to, tax on, 218.3° 
non-residents, for benefit of, 132(7) 
not subject to mark-to market rules, 142.2(1)“financial 
institution’’(d) 


* obligation guaranteed by, qualified investment for deferred 
income plan, Reg. 4900(1)G) ~~ 


¢ qualified investment for RRSP, RRIF, etc. 

*¢ bond or debenture of trust, Reg. 4900(1)(d.1) 

*¢ unit of trust, Reg. 4900(1)(d) 

* real estate investment trust as, 132(6)(b)(ii) 

¢ refundable capital gains tax on hand 

ee defined, 132(4) : 

¢ rollover of property to another mutual fund trust, 132.2 

¢ SIFT conversion to corporation 

*¢ exchange of employee stock options, 7(1. 4)(b)(vi) 

¢ taxable Canadian property, gains distributed to non-residents, 
1325.1) (5.2) 

° taxable capital gains 

ee no surtax on, 180.1(2)(c) 

* taxation year, election for December 15, 132.11 

* taxed capital gains, 132(5) 

° wae of property from mutual fund corporation or trust, 


unit of 

¢ adjusted cost base of, 53(1)(d.2) 

¢ “Canadian security”, 39(6) 

* deemed to be a share for rollover purposes, 132. 2(2)"share” 
¢ employee option to acquire, 7(1), 110(1)(d) 

** transferred in course of qualifying exchange, 132.2(1)(j) 
* year-end, election for December 15, 132.11 

Mutual holding corporation 

* deemed dividend on distribution by, 139.2 

¢ defined, for insurance demutualization, 139.1(1) 

Mutual insurance corporations 

¢ exemption for, 149(1)(m) 

Mutual life insurance corporation 

* provincial corporation converted into, 139 

Mutualization proposal (for insurer), 139 


N 
NDDA, see Non-deductible distributions amount 
NISA, see Net income stabilization account 
NISA Fund No. 2, see also Net income stabilization account 
amount credited to, not taxed, 12(10.3) 
deduction by trust, limitation, 104(6)(b)(ii.1), (ii) 
deemed paid on acquisition of control of corporation, 12(10. 4) 
deemed paid on death, 70(5.4) 
defined, 248(1) 
disposition of, 73(5) 
paid to non-resident, watbhatin’s tax, 212(1)(t), 214(3)d) 
¢ information return required, Reg. 202(2:1) 
receipt from, included in income, 12(10.2) 
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NISA Fund No. 2 (cont'd): yO Od @ <i 
ee constitutes active business income, 125(7)" income of the. ,,, 
corporation for the year from an active business” 


** information return required, Reg. 201(1)(e) . 


* right to benefit, no tax on emigration, 128. 1(10)" ‘excluded right 
or interest’’(1) a Re NG 


¢ rollover to corporation, 85(1)(c.1), 85(1: 1)@) 

° ree to spouse or spouse trust, Lous 1), oo 104(5.1); 

NQS, see Noii2qualifying security 

NR4 returns, Reg. 202 

NR4 slips, Reg. 202 — ei 

NRO, see Non-resident-owned investment corporation 

NRT, see Trust: non-resident 

NSERC, ‘see Natural Sciences and Engineering ls inee eats Council 

NSF cheque, see Cheque: dishonoured 

NSULC, see Nova Scotia: unlimited liability company 

Nanini case overruled, 160(1)(€)(ii) 

Nees over-the-counter stocks 
Neues for deferred income plans before 2002, Reg. 

900(1)(s) [repealed] © 

National 

¢ defined, Canada-U.S.'Tax Treaty: Art. III: 1(k) 

National arts service organization, see Registered national. arts 

service organization 

National Child. Benefit supplement, 122. 61(1)C_ 

National Defence, see Canadian Forces 

National Film Board 

¢ prescribed person for Canadian film/video tax credit, Raga 
1106(10) 

National Revenue, Department of, see eee (of Maiounla 

Revenue); Canada Revenue Agency 

Natural gas, see Petroleum/natural gas. 

Natural Sciences and Engineering, Research Council 

° Paes to, as R&D expenditures, SEGNED, 

7(7)“approved’ 3 

° research grants, taxable, 56(1)(0) 

Nature Conservancy — 

¢ prescribed donee, Reg. 3504 

Nav Canada 

¢ debt of, qualified investment for deferred income plans, mee 
4900(1)(q) 

Nazi Germany 

* compensation to victims of, 81(1)(g) 

Needle/syringe 

e medical expense, Reg. 5700(b) 

Negative amounts 

adjusted cost base, deemed gain, 40(3), (3:1) 

capital: cost allowance pool, recapture, 13(1) 

cumulative eligible capital, recapture, 14(1) 

in formulas, deemed nil, 257 

investment tax credit balance, recapture, 127(27)=(36) : 

taxable income cannot be less than nil, 248(1) “taxable income” 

undepreciated capital cost, pre 13(1) 

Negative policy reserves 

¢ of insurer, 12(1)(e.1), 20(22), Reg. 1400(2) 

Neglect 

* grounds for reassessment at any time, 152(4)(a)(Gi) 

Negligence, see Gross negligence; Neglect 

Nephew, see Niece/nephew 

Net capital loss 

* amalgamation, on, 87(2.1) 

¢ carryover of, 111(1)(b) 

ee limitation, 111(1.1) 

e death, on, 111(2) 
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defined, 111(8), (9), 248(1) 

determination of, by Minister, 152(1. b, (32), (1. 3 ie 

limitation on deductibility, 111(3) . 

non-deductible where contro] of corporation changed, 111(4) 

partnership, from, 96(1) 

reassessment, 152(6)(c) 

reduction of, on debt forgiveness, 80(4)(b) 

subsidiary’s, on winding-up, 88(1.2) 

Net corporate income tax rate 

¢ defined, 248(1) 

Net cost (of labour-sponsored funds share) 

° defined, 127.4(1), 211. .7(1) 

Net cost of pure insurance 

e defined, Reg. 308 

* premium deductible where used as collateral, 20(1)(e. ofa 

Net decrease in the, excess corporate holdings percentage 

¢ for private foundation rules 

ee allocation of, 149.2(7) 

ee defined, 149.2(4) 

Net distribution amount 

* defined, for foreign affiliate liquidation and dissolution, 88(3.2) 

Net earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

e exempt due to tax sparing, Reg::5907(10) 

° included in exempt earnings, Reg. 5907(1)“exempt 
earnings”(d)(@) 

* included in taxable earnings, Reg. 5907(1)*taxable earnings”(b) 

Net forgiveness amount Ed 

e reserve for,,61.3(1)(a),,61. 3(2)(a).; 

Net income (on income tax return). 

¢ defined, 3 

Net income stabilization account, see also NISA Fund No. 2 

administration fee, deductible, 20(1)(ff) 

death of taxpayer, on, 70(5.4), 70(6,1) 

defined, 248(1) 

fair market value of, for certain capital-gains exemption rules, 

110.6(1.1) 

* money borrowed to contribute to, no deduction for interest, 

180 Dh 


* no accrual of interest income, 12(3), Y2¢11)" ‘investment 
contract’’(j) 


¢ transfer to spouse or spouse trust, '70(6:1) 

Net increase in the excess corporate holdings percentage 

¢ for private foundation. rules 

ee allocation of, 149.2(5) 

ee defined, 149.2(3) 

Net interest rate 

e defined, 211(1) 

Net loss (of foreign affiliate) 

¢ defined, Reg. 5907(1) i 

Net past service pension adjustment (net PSPA) 

¢ defined, 146(1), 204.2(1.3) 

Net premium for the policy 

defined, re policy reserves, Reg. 1408(1) © 

Net resource adjustment 

° defined, Reg. 5203(3.1) . 

* reduces adjusted business income for M&P credit, Reg. 
5203(1)‘‘adjusted’ business 'income”(b) 

Net resource income ass 

¢ defined, Reg. 5203(3) 

Net surplus (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Net taxable capital gains 

e defined, 104(21.3) 

Net tax owing 

¢ defined (for instalments); 156.1(1) 
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Net worth assessment, 152(7) 

Netherlands, see also Foreign government 

* stock exchange recognized, Reg. 3201(i) 

* universities, gifts to, Reg. Sch. VIII s. 20 

Network equipment, see Data network infrastructure equipment 

New Brunswick, see also Province 

¢ Community Development bonds, eligible for RRSP investment, 
Reg. 4900(1)(i.1) 

* tax rates, see introductory pages 

New corporation, see Amalgamation; Corporation 

New gain 

¢ defined, for foreign currency debt after change of control, 
40(10), (11) 

New law 

¢ defined, ITAR 12 

* references to, having same number as a provision in Part IV or 
VIII of former Act, ITAR 16 

¢ references to subject matter of old law, ITAR 13 

New loss 

¢ defined, for foreign currency debt after change of control, 
40(10), (11) 

New share 

* defined, Reg. 6202.1(5) 

New Zealand, see also Foreign government 

* currency loan, see Weak currency debt 

¢ stock exchange recognized, Reg. 3201(k) 

* universities, gifts to, Reg. Sch. VIII s. 22 

Newfoundland and Labrador, see also Province 

¢ Canada—Newfoundland Atlantic Accord, communication of 
information for, 241(4)(d)(vi) 

* cod fishermen compensation, see Northern Cod Compensation 
and Adjustment Program 


* corporation incorporated in, before 1949 


* * deemed incorporated in Canada, 248(1)“corporation 
incorporated in Canada” 

¢ labour-sponsored venture capital corporation of 

ee prescribed, Reg. 6700(a)(iii), (xii) 

¢ offshore area 

°° defined, 248(1) 

¢¢ included in “province”, 124(4) 

* prescribed area, for electrical energy or steam processing, 
127(9)“qualified property”(c.1) 

* prescribed designated region, 127(9)“‘specified 
percentage”’(a)(vi), Reg. 4607 

* prescribed stock savings plan, Reg. 6705(d) 

* qualified property acquired for use in, 127(9)“specified 
percentage’’(a), (e) 

* tax rates, see introductory pages 

News show 


° pee for Canadian film/video credit, Reg. 
1106(1)“excluded production’”(b)(i) 


* ineligible for film/video production services credit, Reg. 
9300(2)(a) 


Newspaper advertising, limitation, 19 

Niece/nephew 

¢ deemed related, for purposes of certain trust rules, 104(5.7)(b) 
¢ defined, 252(2)(g) 

¢ dependent, 118(6)(b) 

* property transferred to, income attribution re, 74.1(2) 
Nil, minimum amount for formula calculations, 257 
Nil income 

* equivalent to zero income, 3(f) 

1942 Conventions 

* defined, Canada-U.S. Tax Treaty:Art. III:1() 

1948 Income Tax Act, The, defined, ITAR 12 

1971 receivables, ITAR 23(5)‘1971 receivables” 

1977 carryforward deduction, Reg. 2408 


1977 excess policy dividend deduction, Reg. 2407 
Nobel Prize, non-taxable, Reg. 7700 
Nominee, see also Bare trust 
¢ defined, 127(3), Senate Appointment Consultations Act, s. 2(1) 
Non-arm’s length indicator 
* application to foreign trust, 233.2(2) 
Non-arm’s length person 
* excessive payment where property surrendered to creditor, 
79(3)E(a) 
* interest on debt relating to acquisition of land, 18(3)“‘interest 
on debt relating to the acquisition of land’’(b) 
loans to, 56(4.1)-(4.3) 
meaning of, see Arm’s length: meaning of 
non-resident, transactions with 
¢ extended reassessment period, 152(4)(b)(iii) 
¢ information return, 233.1 
soft costs relating to construction, 18(3.1)(b), 18(3.2)(b) 
transfer of property to or from, 69(1) 
Non-arm’s length transactions 
* agreement to pay low rent for property 
¢¢ effect on disposition of property, 69(1.2) 
* amalgamated corporations, 251(3.1) 
* corporation having, with non-resident persons 
*¢ extended reassessment period, 152(4)(b)(iii) 
ee information return, 233.1 
¢ depreciable property acquired through, 13(7)(e) 


* corporations controlled by one trustee, 13(7.3) 
disposition at less than fair market value, 69(1)(b) 
eligible capital property acquired through, 14(3) 

* inadequate considerations, 69 ' 

* income or gain from property transferred 

ee transferor and transferee liable for tax, 160 

¢ lease of depreciable property, 13(32) 

* life insurance policy, disposition, 148(7), (8) 

* non-resident, unreasonable consideration paid to, 247 

* presumption, 251(1)(a) 

* property disposed of in, ITAR 26(5) 

* purchases at more than fair market value, 69(1)(a) 

¢ rights or things transferred to beneficiary 

e¢ deemed cost, 69(1.1) 

¢ sale of shares, 84.1 

*¢ non-resident, by, 212.1 

¢ share for share exchange, 85.1(2)(a) 

* transfer of right to income, 56(4) 

* unpaid amounts, 78(1), (2) 

Non-business income tax (foreign) 

¢ deduction for, 126(1) 

¢ defined, 126(7) 

ee for trust, 104(22.4) 

Non-cancellable or guaranteed renewable accident and 
sickness policy 

¢ defined, Reg. 1408(1) 

Non-capital loss 

* amalgamation, on, 87(2.1), (2.11) 

¢ carryover of, 111(1)(a) 

** corporation, by, 111(5)-(5.4) 

°° winding-up of subsidiary, on, 111(5.4) 
¢ defined, 111(8), (9), 248(1) 
* determination of, by Minister, 152(1.1), (1.2), (1.3) 
* employee life and health trust’s, 111(7.3)-(7.5), 144.1(13) 
¢ insurer’s, 111(7.1) 

¢ life insurer’s, 111(7.2) 
* limitation on deductibility, 111(3) 

* partnership, from, 96(1) 

* reassessment, 152(6)(c) 

* reduction of, on debt forgiveness, 80(3)(a), 80(4)(a) 
* subsidiary’s, on winding-up, 88(1.1) 
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Non-CCPC 
¢ defined, 89(1)“low rate income pool” 
* predecessor, 89(5)(b) 
Non-competition agreement, see Restrictive covenant 
Non-compliant registered disability savings plan 
e effect of, 146.410) 
¢ meaning of, 146.4(11), (12) 
Non-conventional lands, defined, Reg. 1206(1) 
Non-Crown royalty 
e defined, for mining tax deduction, Reg. 3900(1) 
Non-deductible distributions amount 
e defined, 104(16), 122(3) 
Non-discretionary trust 
¢ defined, 17(15) 
Non-discrimination, Canada-U.S. Tax Treaty:Art. XXV 
Non-participating life insurance policy 
¢ defined, 211(1) 
Non-periodic payments 
e tax deduction, Reg. 103 
Non-portfolio earnings 
¢ defined, for SIFT partnership distributions, 197(1) 
* defined, for SIFT trust distributions, 122.1(1) 
Non-portfolio properties 
° oaRCoe for SIFT trust and partnership distributions, 122,1(1), 
Non-profit association, see Non-profit organization 
Non-profit corporation, see also Non-profit organization 
* qualified investment for RRSP etc., Reg. 4900(1)(r) 
* scientific research and experimental development, for 
ee annual return, 149(7) 
ee exemption, 149(1)Q) 
°° » payments to, 37(1)(a)(iii) 
Non-profit organization, see also Charity, Non-profit 
corporation 
* exemption for, 149(1)(1), 149(2) 
ee deemed a trust, 149(5) 
* foreign, defined, Reg. 6804(1) 
¢ information return, whether required, 149(5), 149(12), 
150(1)(a) 
Non-qualified investment, see also Qualified investment 
¢ charitable foundation 
ee defined, Reg. 3700 
e deferred profit sharing plan 
°° acquisition of, tax on, 198(1) 
e« defined, 204“qualified investment” 
¢ disposition of, refund of tax, 198(4) 
° initial, 199, 204‘‘nitial non-qualified investment” 
¢ tax on, 207.1(2) 
private foundation 
* acquisition of, tax on, 189(1) 
¢ defined, 149.1(1)“non-qualified investment” 
* proportional holdings election, 259(1),; G3) 
* registered education savings plan (RESP) 
e* revocation of plan, 146.1(2.1), (12.1) 
e* tax on holding, 207.1(3) 
¢ registered retirement income fund (RRIF) 
e¢ defined, 146.3(1)“qualified investment”, 207.01(1) 
ee disposition of, 146.3(8) 
°¢ holding of, tax on, 207.04(1) 
eee waiver of tax, 207.06(2) 
ee information return, Reg. 215(3) 
ee investment ceasing to be, 207.04(5) 
°¢ obligation of issuer, 207.01(5) 
* registered retirement savings plan (RRSP) 
** acquisition of, 146(10) 
ee defined, pan etn ate be investment”, “qualified 
investment”, 207.01(1) 
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e¢ disposition of, 146(6) 

e¢ holding of, tax on, 207.04(1) 

eee waiver of tax, 207.06(2) 

ee information return, Reg. 214(2) 

°° investment ceasing to be, 207.04(5) 

ee obligation of issuer, 207.01(5) 

¢ tax-free savings account (TFSA) 

ee defined, 207.01(1) 

ee holding of, tax on, 207.04(1) 

eee waiver of tax, 207.06(2) 

°° investment ceasing to be,'207.04(5) 

ee obligation of issuer, 207.01(5) 

Non-qualifying business 

e defined, for FAPI rules, 95(1) 

Non-qualifying corporation (for small business investment tax 

credit 

° defined, 127(9) 

Non-qualifying country 

¢ defined, for FAPI rules, 95(1) 

Non-qualifying private foundation 

[this draft definition of Oct.2/07 was deleted; see now. Divestment 

obligation percentage] 

Non-qualifying real property 

e defined, 108(1), 110.6(1), 131(6) [all repealed] 

Non-qualifying security 

¢ calculation of capital gain on, 40(1.01) 

* ceasing to be, 118.1(13)(b) 

¢ defined, 118.1(18) 

¢ donation of 

°° credit disallowed to individual, 118.1(13)}-(13.3) 

ee death of donor, 118.1(15) 

ee deduction disallowed to corporation, 110.1(6) 

eee amalgamation, effect on donor, 87(2)(m.1) 

ee windup, effect of, 88(1)(e.2), (€.61) 

¢ exchanged for another non-qualifying security, 118.1(14) 

° reserve on donation of, 40(1.01)(c) 

e« disallowed in year of death, 72(1)(c) 

Non-refundable credits, 118—118.94 

Non-resident, see also Non-resident tax; Becoming resident in 

Canada; Ceasing to be resident in Canada; Former resident 

° actor, see Actor: non-resident 

* agent for, liable to withhold tax, 215(3) 

¢ alimony/maintenance paid to, 212(1)(f) 

¢ allowance for investment in property in Canada, Reg. 808 

° alternative re rents and timber royalties, 216 

* amount owing to corporation resident in Canada, 17(1) 

¢ amount paid to, re pre-1976 bond, etc. 

ee prescribed countries, ITAR 10(4), Reg. 1600 

* amounts received under certain contracts, 115(2)(c.1), 
115(2)(e)(v) 

ee withholding tax, 153(1)(0) 

* annuity payments to, 212(1)(0) 

e assessment under Part XIII, 227(10) 

* assuming debt for Canadian business, 76.1(2) 

* becoming, see Ceasing to be resident in ‘Canada 

° beneficiary, see Beneficiary: non-resident 

° benefit conferred on, 246(1)(b) 

° benefits paid to; 212(1)G) 

e branch tax, 219 

e Canadian resource property, income earned on, 115(4) 

* capital cost allowance, Reg. 1102(3) 

* capital dividend paid to, 212(1)(c)Gi), 212(2)(b) 

* capital gains of, taxed, 115(1)(b) 

¢*  proration re gains before May 1995, 40(9) 

* capital property, change in use, 45(1)(d) 

¢ carrying on business in Canada 

ee extended meaning of, 253 

¢ «liability for income tax, 2(3)(b) 
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Non-resident (cont’d) 
* ceasing to be, see Becoming resident in Canada 


¢ change in use (or proportions of use) of capital property, 
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45(1)(d) 

change in use (or proportions of use) of depreciable property 
¢ “gaining or producing income” from a business, 13(9) 
corporation, see also Foreign affiliate 

¢ bonds of, eligible for RRSP investment, Reg. 4900(1)(p) 

¢ branch tax, 219(1) 

¢ debt forgiveness reserve, 61.3(2) 

¢ deemed, where not resident due to treaty, 250(5) 

¢ dividend received by Canadian corporation from, ‘112(2) 


electronic filing not required, Reg. 205.1(2)(b) [draft of Oct. 


7/11] 

* income bond/debenture, interest on, 15(4) 

e required to file tax return, 150(1)(a) 

¢ shares of, for deferred income plans, 204“‘qualified 
investment’(h) 


e @IONRRESP qualified investment, 146.1(1)“qualified 
investment’’(a) 

ee RRSIF qualified investment, 146.3(1)“qualified 
investment’’(a) 


** RRSP qualified investment, 146(1)“qualified 
investment’’(a) 


credit for tax paid on emigration, 119 

debt owing to corporation resident in Canada, 17 

deductions allowed, in computing income from a source, 4(3) 
deferred profit sharing plan payments to, 212(1)(m) 

defined, 248(1) 

disposition of property by 

¢ Canadian resource property, certificate re, 116(5.2) 

¢ Canadian securities, 39(5)(g) 

* interest in real property etc., 216(5) 

¢ life insurance policy, presumption re, 116(5.4) 


taxable Canadian property, see taxable Canadian property 
(below) 


* treaty-protected property, 116(5.01), (5.02) 
where tax deferred under tax treaty, 115.1 

"dividend paid to, 212(2) 
* stop-loss rule, 40(3.7) 

election to file return under Part I 
* certain payments, 217 
* rents and timber royalties, 216 
e restriction on deduction, 216(8) 

eligible capital property of, 14(14), (15) 

emigration, see Ceasing to be resident in Canada 
employed in Canada 
¢ liability for income tax, 2(3)(a) 

energy conversion grants paid to, 212(1)(s) 

entity, see Non-resident entity 

estate or trust income paid to, 212(11) 

exchanged for another non-qualifying security, 118.1(14) 
exchanges of property, determination of gain, 44(7) 
excluded property, defined, 116(6) 

financial institution, see also Authorized foreign bank 
° beginning to use property in Canadian business, 142.6(1.2) 
* ceasing to use property in Canadian business, 142.6(1.1) 
foreign tax credit re disposition before Oct/96, 126(2.2) 
former resident, credit for tax paid on emigration, 119 
home insulation grants paid to, 212(1)(s) 
income-averaging annuity contract payments to, 212(1)(n) 
income earned in a province, Reg. 2602 

“income for the year”, 120(3) 

income from ship or aircraft, exempt, 81(1)(c) 

individual 

* computation of Part I tax, 118.94 

* required to file tax return, 150(1.1)(b) 

* tax credits, 118.94 

insurance corporation, see Insurance corporation: non-resident 


¢ insurer, liability for additional tax on branch profits, 
219(4)-(8) 

inventory of, 10(12)-(14) 

investor, see Non-resident investor. 

issuing obligation at discount, 16(2), (3) 

limited partnership losses, carryover of, 111(10) 
loan to, by corporation, 17 

management fees paid to, 212(1)(a) 

moving debt from Canadian business, 76.1(1) 

no reserve for amount not due until later year, 20(8) 
non-arm’s length sale of shares by, 212.1 

obligation transferred or assigned to 

¢ where deemed resident, 214(9) 

ownership certificate required of, 234 

partnership, withholding tax on payments to, 212(13.1)(b) 
patronage dividends paid to, 212(1)(g) 

payments from 

¢ information return, Reg. 203 

payments to, 212(1) 

¢ deemed, 214(3), (3.1) 

¢ information returns, Reg. 202, 203 

pension benefits paid to, 212(1)(h) 

pension fund, see Non-resident pension fund 
* persons, Reg. 805 
ee excluded property, Reg. 810 


e plan for benefit of, re services rendered outside Canada, 
excluded from “retirement compensation arrangement’, 248(1) 


*¢ exception re “resident’s arrangement’, 207.6(5) 

¢ real estate of, transfer to corporation, 85(1.1)(h), 85(1.2) 
¢ refund of Part XIII tax, 227(6) 

* registered education savings plan payments to, 212(1)(r) 
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registered retirement income fund payments to, 212(1)(q) 
registered retirement savings plan payments to, 212(1)(1) 
remuneration for office, employment or services, 115(2)(c.1), 
115(2)(e)(v) 

ee withholding tax, 153(1)(0) 

¢ rents/royalties paid to, 212(1)(d) 

* retirement Dea arrangement, purchase’ price of 
interest in, 212(1)(j) 

¢ retiring allowance paid to, 212(1)(.1) 

* return may be required of, 215(4) 

¢ salary deferral arrangements, 6(13) 

¢ shareholder 

ee loan to, from corporation, 15(2.2), (8), 227(6.1) 

* spousal support payments, 212(1)(f) 

¢ stop-loss credit, 119 

¢ student, 115(2) 

* supplementary unemployment plan benefits paid to, 212(1)(k) 

¢ TFSA taxable payments to, 212(1)(p) 

¢ tax, see also Non-resident tax 

ee tax under Part I, 2(3) 

¢ taxable Canadian property 

ee disposition of, 2(3)(c), 115(1)(b), 116 

eee failure to give Minister notice, offence/penalty, 238(1) 

*¢  prorating for gains before May 1995, 40(9) 

eee purchaser liable for tax, 116(5) 

¢ taxable income earned in Canada, 115 

ee deductions permitted, 115(1)(d)-(f) 

* taxable income of corporation earned in a province, Reg. 413 

* taxation year of, 250.1(a) 

¢ time, see Non-resident time 

¢ timber royalties paid to, 212(1)(e) 

¢ transactions not at arm’s length with, 247 

¢¢ extended reassessment period, 152(4)(b)(iii) 

ee information return re, 233.1 

eee penalty for failure to file, 162(10) 

* transfer pricing rules, see Transfer pricing 

¢ treaty-exempt property, 116(6.1) 

e trust, see Trust (or estate): non-resident 
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Non-resident (cont'd) ; ; 
¢ unreasonable consideration from, 247 
¢ unreasonable consideration paid to, 247 


¢ withholding tax, 212, 215(1), 227(10), peas 105, see also 
Non-resident tax 


e¢ joint and several liability, 227(8.1) 

Non-resident financial institution, see Non- resident: financial 
institution 

Non-resident investor 

¢ defined, 218.3(1) 


Non-resident-owned investment corporation (before is 133 
* amalgamation, 87(2)(cc) 


¢ deemed not Canadian, taxable Canadian, or private 
corporation, 134 
e dividend received by trust from, for benefit of non-residents, 
104(10), (11), 312(9\(a) 
¢ election to be taxed as, 133(8)“non-resident-owned investment 
corporation’(e), Reg. 500 
* exempt from Part IV tax, 186.1(b) 
¢ interest received by trust from, for benefit of non-residents, 
212(9)(a) ' 
no foreign affiliate. of, 95(1)“foreign affiliate” 
payment of tax, 157(3) 
¢ election to remain NRO during phase-out, 134.1, 


¢ eliminated after 2003, 133(8)“non-resident-owned 
investment corporation’ (g)—(i) 


e revocation of election to be taxed as, 134.2 

e share of constitutes excluded property, 108(1)“eligible real 
property gain” 

* taxation year-end choice on revocation of election to be taxed 
as, 134.2 

Non-resident pension fund 

¢ deemed not carrying on business in Canada, 115.2(2) 

¢ defined, re not carrying on‘ business in'Canada, 115.2(1) 

Non-resident person 

¢ defined, re international banking centre, 33.1(1) 

¢ eligible loan to, by international banking centre, 33.1(1) 

Non-resident portion (of trust) 

* defined, 94(1) 

¢ excluded from deemed-resident trust’s income, 94(3)(f)(i) 

Non-resident tax, 212-218; ITAR 10, Reg. 800-810 


¢ additional tax on non-resident corporation carrying on business 
in Canada, 219 


e insurers, 219(4)-(8) 

alimony, 212(1)(f) 

annuity payments, 212(1)(0) 

assessment under Part XII, 227(10) 

Canada Pension Plan benefits, 212(1)(h)G@i) [repealed] 
e election to file return, re, 217 

certificate for non-resident with PE in Canada, Reg. 805.1 
deemed dividends, 214(3) 

deemed income, on, 214(4) 

deemed interest, 214(6)—(14) 

deferred profit sharing payments, 212(1)(m) 
¢ election to file return re, 217 

dividends, 212(2) 

¢ deemed payment of, 212.1(1) 
¢ from foreign business corporation, 213(1) 

eligible funeral arrangement, return of funds, 212(1)(v) 
employee benefit plan, trust payments not subject to, 212(17) 
employee life and health trust benefits, 212(1)(w) 
energy conversion grant, 212(1)(s) 

estate or trust income, 212(1)(c) 
* exemption, 212(9), (10) 

home insulation grant, 212(1)(s) 

identification of obligations, Reg. 807 

income and capital combined, 214(2) 

income imputed to transferor, not taxable, .212(12) 
insurers, Reg. 800-805.1, 2401, 2403 
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¢ interest, 212(1)(b) 

*¢ government bonds, exempt, 212(1)(b)(i) 
ee loan to wholly-owned subsidiary, 218 
ee long-term debt, exempt, 212(1)(b)(vi1) 
** on provincial bonds, 212(6) 


e¢ replacement obligation where corporation in financial 
difficulty, 212(3) 


* international organizations, prescribed, Reg. 806 
e limitation on rate, ITAR 10(6) 

* maintenance, 212(1)(f) 

° management fee, 212(1)(a) 

ee defined, 212(4) 

¢ motion picture films, payments for use of etc., 212(5) 

* mutual fund distributions, 218.3 

* no action for withholding, 227 

¢ no deductions from income, 214(1) 

* non-arm’s length sale of shares by non-resident, 212.1 

¢ obligation transferred or assigned 

ee non-resident deemed resident, where, 214(9) 
¢ Part XIV, 219 ) 

* partnership payer or payee, 212(13.1), (13.2) 

* patronage dividend, 212(1)(g) 

* payee certificate, Reg. 805.1 

* pension benefits, 212(1)(h) 

ee election to file return re, 217 

* prescribed international organizations, Reg. 806 
¢ refund of, 227(6) 

* registered education savings plan, payments out of, 212(1)(r) 
* registered retirement income fund, 212(1)(q) 

¢ registered retirement savings plan, payments out-of, 212(1)(1) 
ee election to file return re, 217 

¢ regulations 

ee reducing amount to be deducted, or withhetth 21565) 

ee residents etc., re, 214(13) 

° rent, royalties, 212(1)(d), 212(13) 

°° alternative re rents and timber royalties, 216 

¢ retiring allowances, etc., 212(1)Q.1) 

*«* election to file return re, 217 

° securities in satisfaction of income debts, 

* spousal/child support, 212(1)(f) 

* standby charges and guarantee fees, 214(15) 

* supplementary unemployment benefits, 212(1)(k) 

ee election to file return re, 217 

¢ TESA, taxable payments from, 212(1)(p) 

* timber royalty, 212(1)(e) 

ee alternative re, 216 

° trust or estate income paid to, 212(1)(c) 

¢ withholding of, 215, Reg. 105 

ee reduction of, Reg. 809 

Non-resident time 

¢ defined, 94(1) [proposed] 

Non-resident trust, see Trust: non-resident 

Non-residential building, see Eligible non-residential building 
Non-share-capital corporation 

¢ whether control acquired, 256(8.1) 

Non-share consideration (boot) 

e effect of mutual fund rollover, 132.2(1)(c) 

¢ effect on non-arm’s length sale of shares, 84.1(1)(b) 

e effect on section 85 rollover, 85(1)(b) 

Non-taxable obligation, defined, 240(1) 

Non-taxable portion (of disability assistance payment) 

¢ defined, 146.4(7) 

Normal reassessment period 

¢ defined, 152(3.1) 

¢ limitation on reassessments, 152(4), (5) 

Nortel Networks spin-off, 55(3.02) 


214(4) 
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Northern Canada 

¢ additional car allowance in Yukon and N.W.T., Reg. 
7306(a)(iii) 

* credit for residing in, 110.7, Reg. 7303.1 


* prescribed northern zone and prescribed intermediate zone, 
eg. 7303.1 


* remote work site, employment at, 6(6) 

Northern Cod Compensation and Adjustment Program, see 

also Fishing: compensation programs 

* overpayments repaid, deductible, 60(n)(v) 

* payments received under, taxable, 56(1)(a)(vi) 

withholding of tax at source, 153(1)(m) 

Northwest Territories, see also Northern Canada 

¢ additional $0.04 reasonable kilometrage allowance, Reg. 
7306(a)(ili) 

° Risk Capital Investment Tax Credits Act, corporation under 

prescribed assistance under, Reg. 6702(a.2) 

prescribed LSVCC, Reg. 6701(1) 


Be peta venture capital corporation, Reg. 6700(a)(xiii), 
700. 


qualified investment, Reg. 4900(1)(i.12) 
* tax rates, see introductory pages 
Norway, see also Foreign government 
* stock exchange recognized, Reg. 3201(u) 
Not-for-profit organization, see also Non-profit organization 
¢ defined, Canada-U.S. Tax Treaty:Art. XXIX-A:5(d) 
Notary (in Quebec), see Lawyer 
Notch provision (medical expenses), 118.2(1)D 
Note, see Promissory note 
Note-taking services 
¢ disability supports deduction, 64(a)A(ii)F 
* medical expense credit, 118.2(2)(1.41) 
“Nothings”, ITAR 21, see also Eligible capital property 
Notice of assessment, see Assessment: notice of 
Notice of determination, 152(1.2), see also Determination 
e date of, 244(15) 
¢ loss carryforwards, 152(1.1) 
* partnership income or loss, 152(1.5) 
objection to, 165(1.15) 
* presumption re mailing date, 248(14) 
Notice of intent 
* to revoke LSVCC, 204.81(7) 
* to revoke PRPP, 147.5(23)-(25) 
defined, 147.5(23) 
to revoke RESP, 146.1(12.1), (12.2) 
appeal from, 172(3)(e.1) 
¢ defined, 146.1(12.1) 
to revoke RPP, 147.1(11), (12) 
Notice of objection, 165, see also Objection 
* appeal following, whether new issues can be raised, 169(2.1) 
e deadline, 165(1) 
¢ determination of partnership income or loss, 165(1.15) 
* extension of time to file 
°° by Minister, 166.1 
*¢ by Tax Court, 166.2 
¢ form, 165(1), (2) 


large corporation, issues to be specified, 165(1.11) 
limitation on grounds for objection, 165(1.1) 
service, 165(2), (6) 

Notice of revocation (of RESP) 

¢ defined, 146.1(12.2) 

° effect of, 146.1(13) 


Nova Scotia, see also Cape Breton; Province 


¢ Community Economic Development Corporation, qualified 
investment for deferred income plans, Reg. 4900(1)(i.11) 


* Equity Tax Credit Act, corporation under, qualified investment, 


Reg. 4900(1)(i.11) 


¢ labour-sponsored venture capital corporation of 

prescribed, Reg. 6700(a)(ili), (xiv) 

¢ offshore area 

amount taxable earned in, Reg. 414, 415 

included in “province”, 124(4)“province” 

meaning, 248(1) 

¢ Offshore Petroleum Resources Accord, communication of 
information for, 241(4)(d)(vi) 

* prescribed area, for electrical energy or steam processing, 
127(9)“qualified property” (c.1) 

* prescribed designated region, 127(9)‘‘specified 
percentage”’(a)(vi), Reg. 4607 

* prescribed stock savings plan, Reg. 6705(c) 

* qualified property acquired for use in, 127(9)“specified 
percentage’’(a), (e) 

* tax rates, see introductory pages 

* unlimited liability company, 248(1)“corporation” 

treaty benefit denial, Canada-U.S. Tax Treaty:Art. [V:7 

Nuclear Fuel Waste Act 

* trust required by, no tax on, 149(1)(z.2) 


ee 


ee 


Numbers, see also Dollar amounts in legislation and regulations 


¢ singular includes plural, Interpretation Act s. 33(2) 
Nun 

* income of, not taxed, 110(2) 

Nurse 

¢ defined, 118.4(2) 

Nursery school, see Child care expenses 

Nursing home 

* cost of care, as medical expense, 118.2(2)(b), (d) 


O 
OAS, see Old Age Security Act benefits 


OECD, see Organisation for Economic Cooperation and 
Development 

OSFI risk-weighting guidelines 

¢ defined, 248(1) 


Oaths 

¢ administration of, 220(5), Interpretation Act s. 19 

¢ defined, Interpretation Act s. 35(1) 

Objection, 165, see also Appeal; Notice of objection 

* assessment or reassessment, to, 165(1) 

¢ books and records, 230(6) 

e charity penalties or suspension of receipting privileges, to, 
13 9(8) p Pp pung p g 

effect of Minister’s filing notice, 165(4) 

expense of making, deductible, 60(0) 

extension of time for filing, 166.1, 166.2 

Minister’s duty on, 165(3) 

notice of, 165(1) 

Part IV.1 tax, 187.6 

Part VI.1 tax, 191.4(2) 

Part XI.01, 207.07(3) 

Part XII.2 tax, 210.2(7) 

Part XII.3 tax, 211.5 

Part XII.4 tax, 211.6(5) 

partnership income or loss, 165(1.15) 

repayment on, 164(1.1) 

restriction on collection action while underway, 225.1 

second notice not required after reassessment, 165(7) 

service of notice of, 165(2) 

waiver of right to object, 165(1.2), 169(2.2) 

Obligation, see also Bond; Debt; Debt obligation 

* assignment of 

non-resident tax, 214(14) 

where non-resident deemed resident, 214(9) 

* defined, ITAR 26(12)“obligation” 

¢ discount on, deduction for, 20(1)(f) 

* identification of, Reg. 807 
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Obligation (cont'd) 
¢ issued at discount by tax-exempt person, non-resident, or 
government body, 16(2), (3) 


parked, 80.01(7) 
predecessor corporation, of, 87(6), (7) 
principal amount of 
e defined, 248(1) 
¢ limitation on deductibility, 18(1)() 
purchase of, by issuer, 39(3) 
received on amalgamation, ITAR 26(23) 
sale of 
¢ non-resident tax, 214(7), (7.1) 
satisfaction of, deemed not to be disposition, 49.1 
specified, 80.01(6) 
taxable and non-taxable, defined, 240(1) 
Obsolescence 
e allowance re, limitation on deductibility, 18(1)(b) 
Occupational therapist 
° certification of impairment 
ee for disability credit, 118.3(1)(a.2)(iv) 
ee for education credit, 118.6(3)(b)(iii) 
¢ defined, 118.4(2) 
¢ therapy qualifying for medical expense credit, 118.2(2)(1.9) 
Offences, 238(1), 239 
attempted evasion, 239(1) 
compliance orders, on conviction of, 238(2) 
corporation officers, 242 
court has no power to decrease punishment for, 243 
credits, false statements, 239(1.1) 
disclosure of confidential information, 239(2.2) 
failure 
file return, 238(1) 
keep records, 238(1) 
keep tax deductions separate, 238(1) 
permit investigation, 238(1) 
withhold tax deductions, 238(1) 
false statements, 239 
fines, no deduction for, 18(1)(t) 
minimum fines, 243 , 
non-resident failing to give notice under s. 116(3), 238(1) 
penalties for, see Penalty 
refunds, false statements, 239(1.1) 
saving provision, 238(3) 
secrecy violation, 239(2.2) 
Social Insurance Number, re, 239(2.3) 
RESP contributions, 146.1(2)(g.3) 
two or more in one complaint, 244(2) 
Office, defined, 248(1) 
Office at home, seé Work space in home 
Office de professions du Québec 
e dues to, deductible, 8(1)@)(vii) 
Office or employment 
° benefits from, includable in income, 6(1) 
¢ in home 
°° conditions for deductibility, 18(12) 
¢ income from, 5(1) 
ee deductions, 8 
ee inclusions, 6 
ee share options, 7 


limitation on deductions, 8(2) 
loss from, 5(2) 
payment for loss of, see Retiring allowance 
share option benefits, 7 
used to purchase income-averaging annuity contract, 
deductible, 61(2)(b) 
Office rent 
* paid by employee, deduction, 8(1)G@)Gi) 
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ee certificate of employer, 8(10) 

Officer 

¢ administering and enforcing Act, 220(2) 

¢ bribery of, non-deductible, 67.5 

* corporation, of 

ee execution of documents by, 236 

ee guilty of corporation’s offence, 242 

e defined (under “office”), 248(1) 

Official 

¢ defined, re communication of taxpayer information, 241(10) 

¢ CRA, powers and duties delegated to, 220(2.01), Reg. 900 

Official receipt 

e defined 

ee for political contributions, Reg. 2002(1) 

ee for donations and gifts, Reg. 3500 

Official receipt form 

¢ defined 

ee for political contributions, Reg. 2002(1) 

e¢ for donations and gifts, Reg. 3500 

Offset interest 

* against instalments, 161(2.2) 

° arrears against refund interest, 161.1 

Offshore assets 

¢ disclosure of, to CRA, 233.3 

Offshore corporation, see Foreign affiliate; Non-resident 

Offshore drilling vessels 

* capital cost allowance 

e° additional, Reg. 1100(1)(va) 

°e separate classes, Reg. 1101(2b) 

Offshore investment fund, 94.1 

* property 

°° cost base, additions to, 53(1)(m) 

ee designated cost, 94.1(2) 

ee prescribed, Reg. 6900 

Offshore region 

* prescribed, for investment tax, credit, Reg. 4609 

Offshore trust, see also Trust (or estate): non-resident 

e distribution from, reporting requirement, 233.5 

° taxation of, where Canadian beneficiary, 94-94.2 

¢ transfer of property to, reporting requirement, 233.2 

Off-the-shelf seismic data, see Seismic testing 

Oil and gas, see Canadian oil and gas property expense; Flow- 

through shares; Petroleum/natural gas; Resource expenses 

Oil burner mechanic 

* apprenticeship job creation credit, 127(9)"investment tax 
credit” 

Oil or gas field 

° unitized, see Unitized oil or gas field in Canada 

Oil or gas well 

¢ allowances, 65, Reg. 1207 

ee additional, Reg. 1208 

° certificate re, ceasing to be valid, 66.1(10) 

e defined, 248(1) 

Oil or gas well equipment 

* capital cost allowance, Reg. Sch. II:Cl. 10Q), Sch. I:Cl. 41 

Oil Pollution Compensation Fund 

° trust under, 94(1)“exempt foreign trust’”(c)(iv) 

Oil refinery 

° capital cost allowance, Reg. Sch. II:Cl. 10(u), Sch. T:Cl. 41 

Oil sands 

¢ additional allowance, Reg. 1100(1)(y), (ya) 

¢ included in definition of “mineral”, 248(1) 

° property, see Oil sands property’ 

Oil sands mine development project 

¢ defined, 66.1(6) 
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Oil sands project 
¢ defined, Reg. 1104(2) 
Oil sands property 


* capital cost allowance, Reg. TIOGA, 1), 1100(1)(y.1), 
1100(1)(ya.1), Sch. II: CT: 41, 41.1 


** effect of transfer due to reorganization, Reg. 1102(14.11) 

¢ defined, Reg. 1104(2) 

* separate class, Reg. 1101(4e), (4f) 

Oil shale, included in definition of ‘‘mineral’’, 248(1) 

Oil shale deposit, exploration for 

s sie) from CEE, 66,1(6)“Canadian exploration expense”(g), 

° excluded from CRP, 66(15)“Canadian resource property’’(b)(i1), 
c), 

Oil Substitution Program, see Energy: conversion grant 

Okalta Oils Ltd. case overruled, 152(1.1) 

Old Age Security Act benefits 

¢ “clawback” tax on, 180.2 (Part 1.2) 

e* deduction from income for, 60(w) 


* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’(g)(ii) 


¢ excluded from pension income credit, 118(8)(a) 

¢ included in income, 56(1)(a)(@) 

¢ non-resident withholding tax, 212(1)(h) 

ee U.S. residents, Canada-U.S. Tax Treaty:Art. XVIII:5 

e reduction in RRSP annuity to reflect, 146(3)(b)(i) 

¢ repayment of, deduction for, 60(n)(i) 

¢ withholding of benefits to cover clawback tax, 180.2(3), (4) 

“Old law” defined, ITAR 12 

Old person, see Age 

Older Worker Adjustment, Program for 

* income assistance taxable, 56(1)(a)(vi), Reg. 5502(b) 

¢ repayment of benefits, deduction, 60(n)(v) 

¢ source withholding, 153(1)(m), Reg. 5502(b) 

Olsen TCC case overruled, 186(7) 

Olympic Winter Games 2010 

* income of non-residents exempt, 115(2.3) 

ee no withholding of tax at source, 153(1)(a), (g) 

° SeHiank to International Olympic Committee exempt, 
12(17.1) 

Ontario, see also Province 


¢ Community Economic Development bonds, eligible for RRSP 
investment, Reg. 4900(1)(.1) 


* community small businesses, investment by LSVCCs, Reg. 
4801.02 


¢ labour-sponsored venture capital corporation of 
ee prescribed, Reg. 6700(a)(i1), (xi), Reg. 6700.2 
* northern, see Northern Canada 


* R&D super-allowance, 127(9)‘‘super-allowance benefit 
amount” 


° tax rates, see introductory pages 

Onus, see Burden of proof 

Operating costs of automobile, see Automobile: operating costs 

Optic cable, see Fibre optic cable 

Optical scanner, for blind person 

* medical expense credit, Reg. 5700(1) 

¢ disability supports deduction, 64(a)A(ii)(D) 

Option, see also Stock option 

¢ defined 

ee for rule disallowing deductions or credits for option or share 
issuance, 143.3(1) 

¢ disposition of, 13(5.3) 

¢ exchanged, rules, 7(1.4) 

e exercised, 49(3), (4), (5) 

** overpayment of tax as consequence of, 164(5), (5.1) 

* expiry of, 49(2) 

** amalgamation, 87(2)(0) 


* granted to charity, 110.1(10)-(13), 118.1(21)(24) 
* granting of, disposition of property, 49(1) 
¢ included in “taxable Canadian property”, 248(1)“taxable , 
Canadian property’’(1) 
* qualified investment for RRSP etc., Reg. 4900(1)(e), (e.1). 
¢ received on amalgamation, ITAR 26(22) 
¢ stock, see Stock options 
* to acquire, exercised, 49(3), (4) 
ee effect of capital gains exemption, 49(3.2) 
* to acquire interest in partnership or trust, reductions in ACB 
flowed through, 49(3.01) 
to acquire mutual fund trust units, see Stock options 
to acquire shares 
* by employee, see Stock options 
¢ deemed to be share for insurance demutualization, 139.1(1) 
° predecessor corporation, of, 87(5) 
¢ reductions in ACB flowed into ACB of shares, 49(3. 01) 
to acquire specified property, exercise of, 49(3.01) 
to dispose, exercised, 49(3.1), (4) 
Optometrist 
* certification of impairment 
ee for disability credit, 118.3(1)(a.2)(i) 
e¢ for education credit, 118.6(3)(b)(i) 
¢ defined, 118.4(2) 
Orckit Communications spinoff, wd 5600 
Ordering 
¢ charitable donations 
ee in order of year of contributions, 110.1(1.1)(b), 118:1(2.1) 
¢ charity loanbacks, 118.1(17) 
* credits of an individual, 118.92 
¢ debt forgiveness rules application, 80(2)(c) 
¢ debt obligations settled simultaneously, 80(2)() 


deductions 
¢ eligible capital property, for capital gains exemption, 
5.617) 


¢ in computing taxable income, 111.1 

designation of insurance properties, Reg. 2401(3) 
disposition of depreciable property on death, 70(14) 

as osition of identical shares for capital gains exemption, 

6(14)(a) 

° ee of ees acquired under employee option’ 
agreement, 7(1.3), (1.31) 
dividends, simultaneous, 89(3) 
foreign affiliate surplus distributions, Reg. 5901 
identical options, exercise of, 7(12) 
internal reorganization rules, 51(4), 86(3) 

mutual fund non-resident withholding tax payments; 218.3(7) 
mutual fund qualifying exchange, 132.2(1)(e) 
non-portfolio dividends distributed last from SIFT. trust, 
104(6)(b)(iv) 
partnership distributions tax calculation, 197(3) 
registered investment registration, 204.4(7) 

SIFT trust non-portfolio earnings, 104(6)(b)(iv) 

spousal RRIF attribution, 146.3(5.3) 

spousal RRSP attribution, 146(8.5) 
transfer of depreciable property with pregnant loss, 
13(21. Dy (e)Gi) abi: ees 
Ordinarily resident, 250(3) 
Ore 
e defined 
ee for capital cost allowance, Reg. 1104(2) 

ee for resource allowance, Reg. 1206(1) 


° Danes of, 125.1(3)“manufacturing or processing”, Reg, 
203, Reg Sch. IL:Cl. 10(k) 


* tar sands, see Tar sands ore 
Organ transplant 
* expenses of, tax credit for, 118.2(2)(1.1) 
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Organisation for Economic Cooperation and Development . 

¢ transfer pricing guidelines, 247 © 

Original acquisition 

¢ defined, 127.4(1), 204. 8(1), Be 7(1) 

Original amount 

¢ defined, re royalty reimbursements, 80.2(1)(a) 

Original corporate holdings percentage ~ 

¢ defined, for private foundations, 149. I) 

Original editorial content 

e defined, 19.01(1) 

Original owner (of resource property) 

¢ defined, 66(15) 

*¢ for resource allowance, Reg. 1206(1) 

° reduction of Canadian resource expenses, 66.7(12), (12. 1) 

* reduction of foreign resource expenses, 66.7(13) 

* successor corporation rules, 66.7 

Original right, defined, ITAR 20(3)(b) 

Orthopaedic shoes/boots 

¢ medical expense, Reg. 5700(e) 

Other recipient of a gift 

¢ defined, Reg. 3500 

Outdoor advertising structures 

* capital cost allowance, Reg. Sch. II: Cl. 80), Sch. II: Cl. 11(b) 

°° separate class, election, Reg. 1101(51) 

Outstanding amount 

¢ defined, for corporation attribution rules, 74.4(3) 

“Outstanding debts to specified non-residents” 

¢ defined, 18(5) 

* no deduction where debt-equity ratio exceeds 3:1, 18(4) 

Outstanding premiums 

¢ defined, insurers, Reg. 2400(1) 

¢ mean Canadian, see Mean Canadian outstanding premiums 

Overburden removal cost, designated 

* capital cost allowance, Reg. Sch. II:Cl. 12(q) 

Overcontribution to RRSP 

e tax on, 204.1(2.1), 204.2(1.1) 

Overhead expenses 

¢ R&D-related, jlo eaattieg expenditure” Reg. 2900(4) (10) 

Overpayment amount 

¢ defined, for corporate interest offset, 161. 1(1) 

Overpayment of benefits, deductible when repaid, 60(n) 

Overpayment of tax 

¢ deemed 

ee Child Tax Benefit, 122.61(1) 

ee GST credit, 122.5(3) 

¢ defined, 164(7) 

¢ refund:of, 164 

Overseas Canadian Forces school staff 

¢ defined, 248(1) 

¢ members deemed resident in Canada, 250(1)(d. 1); 250(2), 

* option of filing as resident, 250(1)(d.1) 

* prescribed order, Reg. 6600 

Overseas employment tax credit, 122.3 

¢ foreign tax credit and, choice between, 126(1)(b)G) 

* incorporated employee, credit disallowed, 122.3(1.1) 

* not reduced by additional’ minimum tax carried over, 
122.3(2)“tax otherwise payable under this — for the year” 

Mahone oi id stocks 
pag oaabaa for deferred income plans before 2002, Reg. 

900(1)(s) [repealed] | 

Owner 

* original, of resource properties, defined, 66(15)“original 
owner” 


* predecessor, of resource property, defined, 66(15)“predecessor 
owner’ 


2593 


Owner-occupied home 

° rset Home Buyers’ Plan withholding exemption, Reg. 
Ownership 

* certificates of, 234, Reg. 207 

ee penalties for offences re, 162(4) 

¢ change of, certificates, Reg. 502 

¢ rights, see Ownership rights 

Ownership rights 

¢ defined, for insurance demutualization, 139.1(1) 

e rollover to shares of insurance corporation, 139.1(4)(a), (d) 
Oxygen, medical expense credit, 118.2(2)(k) 

Oxygen concentrator, medical expense credit, 118.2(2)(i) 


p 
PA, see Pension adjustment 
PA offset 
e defined, Reg. 8300(1) 
PAR, see Pension adjustment reversal 
PBC, see Principal-business corporation (exploration and 
development); Principal-business corporation (real property) 
PFIC, see Pension fund investment corporation 
PIK (Payment in Kind) dividend, see Stock dividend 
PRPP, see Pooled registered pension ‘plan 
PSB, see Personal services business 
PSPA, see Past service pension jadjustment 
PSPA withdrawals 
¢ defined, Reg. 8307(5) 
PUC, see Paid-up capital 
Packaging material . 
¢ deemed to be inventory, 10(5) 
e valuation of, 10(4) 
Padmore case overruled, Income Tax Onur Interpretation 
Act s. 6.2 
Page turner 
¢ disability supports deduction, 64(a)A(i)(P) 
° medical expense credit, Reg. 5700(z) 
Paid-up capital 
¢ amalgamation, on, 87(3), (3.1) 
* computation of 
ee additions to, 84.1(3) 
ee after designation of amount re shares, 192(4.1), 194(4.2) 
ee after exchange of convertible property, 51(3) 
ee after internal reorganization, 86(2.1) 
ee after rollover of property to corporation,.85(2.1) 
ee after share-for-share exchange, 85.1(2.1) 
°° corporation becoming resident in Canada, 128.1(2), (3) 
** insurance corporation following demutualization, 139.1(6) 
holding corporation, 139.1(7) 
*¢ on transfer of insurance business, 138(11.7) 
* contributed surplus converted into, no dividend deemed, 
84(1)(c.1)(c.3) 
cooperative corporation, of, 89(1)“‘paid-up capital”(b) 
credit union, of, 89(1)“paid-up capital’(b) 
deductions from, 66.3(2) 
defined, 89(1), 248(1) 
flow-through shares, 66.3(4) 
increase in, 84(1), 84(5)(d) 
¢ mutual fund corporation, by, not deemed dividend. 131(4) 
non-resident shareholder, 212.1 
reduction of, deemed a dividend, 84(4), G 1) 
stripping, 84.1, 212.1. 
Paid-up insurance, deduction for premiums, 18(9.01) 
Paid-up premium 
e defined, Reg. 2700(1) 
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Painter and decorator 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Panko case overruled, 239(3) 

Paralympic Winter Games 2010, see Olympic Winter Games 

2010 

Parent (corporation) 

* continuation of wound-up subsidiary, 88(1.5) 

¢ defined, 88(1) 

* incorporated after end of subsidiary’s year 

** computation of income and tax payable, 88(1.3) 

Parent (human) 

¢ dependent, 118(6)(b) 

¢ extended meaning, 252(2) 

Parental leave 

¢ qualifying period for pension earnings 

e* Reg. 8507(3) 

Parity/advisory committee 

¢ dues paid by employee, deduction, 8(1)(i)(vi) 

Parked obligation (debt parking) 

¢ deemed settled, 80.01(8)(a) 

¢ defined, 80.01(7) 

Parking 

* automobile or other vehicle 

¢¢ excluded from benefit for operating costs and standby 
charge, 6(1.1) 

ee taxable benefit, 6(1)(a), 6(1.1) 

ees exception for disabled employee, 6(16) 

¢ debt, see Debt parking 

Parking area 

* capital cost allowance, Reg. Sch. II:Cl. 1(g) 

¢ for mine, Reg. Sch. II:Cl. 10() 

Parliament, see also Government 

¢ defined, Interpretation Act 35(1) 

¢ member of, see Member: Parliament 

Parson, see Clergyman 

Part IV tax 

e imposed, 186(1) 

e refund of, 129(1) 

Part VI tax 

¢ imposed, 190.1(1) 

Part VI.1 tax 

¢ deduction from taxable income re, 110(1)(k) 

¢ liability for, transferred on amalgamation, 87(2)(ss) 

* payment of, 157(1) 

Part VII refund, defined, 192(2) 

Part VIII refund, defined, 194(2) 

Part XII.2 tax, 210.2, 210.3 

¢ credit for, 210.2(3) 

ee included in beneficiary’s income, 104(31) 

e deduction for, 104(30) 

Part XII.6 tax 

¢ deductible, 20(1)(nn) 

Part-time attendant 

¢ deduction from income, 64(a)A(ii)(J) 

e medical expense credit, 118.2(2)(b.1) 

Part-year resident, 114 

¢ cash method of computing income, on, 28(4) 

farmer/fisherman, 28(4) 

foreign tax credit, 126(2.2), (3) 

“income for the year”, 120(3) 


II:Cl. 19 
* tax credits, 118.91 


Parthenon Investments case overruled, 256(6.1) 


otherwise-Class 8 property, capital cost allowance, Reg. Sch. 


Partial debt obligation 

* treated the same as entire obligation, 248(27) 
Partial dependency, 118.3(3) 

Partial disposition 

* cost base of property remaining, 53(2)(d) 

* specified debt obligation, 142.4(9) 

Participant (re butterfly transactions) 

¢ defined, 55(1)“permitted exchange”’(b) 

¢ specified debt obligation, 142.4(9) 

Participate 

¢ defined, for third-party penalty, 163.2(1) 
Participating debt interest 

¢ defined, 212(3) 

* subject to non-resident withholding tax, 212(1)(b)(1) 
* treated as equity for SIFT rules, 122.1(1)“equity”(d)(i1) 
Participating employer 

¢ deferred profit sharing plan, 147(1.1) 

¢ pooled registered pension plan, 147.5(1) 

* registered pension plan, 147.1(1), Reg. 8308(7) 
Participating interest 

¢ defined 

ee foreign investment entity rules, 248.1 
Participating life insurance policy 

¢ defined, 138(12), 2111), Reg. 1408(1) 
Participating percentage 

¢ defined 

¢¢ for foreign accrual property income, 95(1) 
*¢e* non-resident trust, deemed to create, 94.2(2) 
Participation certificate 

* no interest payable on tax due, 161(5) 
Participation period 

¢ defined 

ee for Home Buyers’ Plan, 146.01(1) 

¢¢ for Lifelong Learning Plan, 146.02(1) 
Partition of property 

¢ rules, 248(20)-(23) 

ee disproportionate partition, 248(20) 

ee proportionate partition, 248(21) 

Partner, see also Partnership 


* active, app ain of debt forgiveness rules, 80(1)“forgiven 
amount’ B(k) 


¢ agreement by, validity, 96(3) 

¢ automobile provided to 

ee amount included in income, 12(1)(y) 

¢ becoming resident in Canada, 96(8) 

¢ contribution of property to partnership, 97(1) 


debt forgiveness rules, application where partnership issued 
debt obligation, 80(15) 

debt owing by, where treated as partnership debt, 80(2)(n) 
deceased 
e value of rights or things to date of death, 53(1)(e)(v) 
deemed, for certain purposes, 248(13) 

Speyer property acquired with government assistance, 
election by, see Partnership: election by members 

election re fiscal period of terminated partnership, 99(2)—(4) 
election to renounce investment tax credit, 127(8.4) 
inducement payments or reimbursement received by, 12(2.1) 
limited, see Limited partner 

loan by, to partnership 

* interest paid on money borrowed to make, 20(3.2) 
non-resident 

* creates non-Canadian partnership, 102(1) 

* payments to, withholding tax, 212(13.1)(b) 

notice to, 244(20) 


objection to determination of partnership’s income or loss, 
165(1.15) 
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Partner (cont’d) 
¢ obligation to pay interest re land purchase, 18(2.1) 


* passive, see Limited partner; Specified member (of 
partnership) 


¢ retiring, allocation of share of income to, 96(1:1) 
deduction, 96(1.3) 
deemed carrying on business in Canada, 96(1.6) 
right to share in income 
deemed not capital property, 96(1.4) 
e return on death of, 150(4) 
¢ rules for computing income etc., 96(1) 
* share of exploration and development expense, 66.1(7), 
66.2(6), (7) 
* tax matters, designation by partnership, 165(1.15) 
Partnership, see also Limited partnership; Partner; Partnership 
interest 
* accrued interest income, 12(3) 
¢ “acquisition cost’, ITAR 20(4)“acquisition cost’ 
acquisition of foreign affiliate from, 91(7) 
agreement by members, validity, 96(3) 
agreement to share income 
e in unreasonable proportions, 103(1.1) 
¢ to avoid tax, 103(1) 
allocation to retiring partner, 96(1.1) 
¢ deduction, 96(1.3) 
annuity contract, interest in, 12.2 
assumptions, 96(2) 
business: of, continued as sole proprietorship, 98(5) 
Canadian, defined, 102(1) 
Canadian development expenses of, election to exclude, 
66.2(5)“Canadian development expense’”(f) 
Canadian oil and gas property expenses of, election to exclude, 
66.4(5)“Canadian oil and gas property expense’’(b) 
Canadian partnership, defined, 102(1) 
Canadian securities owned by, 39(4.1) 
capital cost allowance, Reg. 1102(1a) 
capital gain of, exemption for, 39.1(4) 
ceasing to exist, 98 
continuation of, by another partnership, 98.1(2) 
continued by new partnership, 98(6) 
continued by proprietor, 98(5) 
cumulative eligible capital deduction, 24(3) 
deemed proceeds of disposition, 98(2) 
disposition of property, 98(1) 
property transferred to corporation, 85(3) 
rules applicable, 98(3), (4) 
charitable donations, see gifts made by (below) 
common-law, see Common-law partner 
continuation 
¢ as new partnership, 98(6) 
¢ by another partnership, 98.1(2) 
° by proprietor, 98(5) 
contribution of property to, 97 
* capital cost to partner exceeds proceeds, where, 97(4) 
* majority interest partner, by, 40(3.3), (3.4) 
corporate 
* gross revenue from active businesses, 125.1(4) 
¢ small business deduction, 125(6) 
°° “specified partnership income”, 125(7) 
“specified partnership loss”, 125(7) 
corporation as member of 
e inclusion of stub period income, 34.2(2) 
corporation deemed member, 125(6.1) 
death of partner, return, 150(4) 
debt obligation issued by, 80(13)E(a), (14)(b), (15), (18) 
deemed person for affiliated persons definition, 251.1(4)(b) 
deemed person for debt forgiveness rules, 80(1), 80.01(1) 
deemed person for flow-through share provisions, 66(16) 
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deemed person for international banking centre rules, 
33.1(2)(a) 

deemed person for Part [V.1 tax, 187.4(c) 

deemed person for scientific research tax credit rules, 127.3(7) 


deemed person for seizure of property by creditor, 
79(1)“person” 79.1(1)“person’ 


deemed person for share-purchase tax credit rules, 127.2(9) 
deemed person for tax on carved-out property, 209(6) 
deemed person for tax shelter identification rules, 237.1(1) 
deemed taxpayer for tax shelter, investment cost rules, 
143.2(1)“taxpayer” 
deemed person for withholding tax obligations, 227(5.2), (15) 
defined, nowhere (see case law) 
depreciable property, ITAR 20(3), (5) 
determination of income or loss, 152(1.4)—-(1.8) 
* objection to determination, 165(1.15) 
distributions tax, 197, see SIFT partnership 
distributions, tax on, see SIFT partnership 
dividend received from foreign affiliate, 93,1(2) 
¢ from pre-acquisition surplus, 92(4)-(6) 
drilling and exploration expenses, ITAR 29(9), (10), (13) 
election by members 
date to be made, 96(4) 
late-filed, 96(5) 
e penalty, 96(6), (7) 
° special cases, 96(5.1) 
re property transferred, 97(2) 
validity, 96(3) 
eligible capital property of, exemption for, 39.1(5) 
exempt, for resource allowance claims, Reg. 1206(1) 
exempt persons, anti-avoidance rule, 96(8) 
family farm, see Family farm, corporation/partnership 
family fishing, see Family fishing corporation/partnership 
farming business of 
¢ disposition of land used in, 101 
financial institution, 142.2(1)“financial institution’’(b) 
fiscal, period of, 249.1(1)(b)(ii), -(c) 
¢ election to align year-end with corporate partners, 
249.1(8)-(11) 
OPTED entity for capital gains exemption, 39.1(1), (4), 
¢ disposition of interest in, 39.1(2)B(c) 
¢ election to align year-end with corporate partners, 
249.1(8)-(11) 
foreign investment entity owned by 
foreign, partner becoming subject to Canadian tax, 96(8) 
foreign resource property disposition, 59(1.1) 
fuel tax rebate of, 111(11) 
gains and losses, determination of, 96(1.7) 
gifts made by 
* corporation’s share, 110.1(4) 
e  jindividual’s share, 118.1(8) 
includes another partnership that is a member, 102(2) 
income of, 12(1)(), 96(1) 
e determination by CRA, 152(1.4)-(1.8) 
¢ income splitting, 103 
* minimum tax applicable to partner, 127.52(2) 
information return, Reg. 229 
¢ early disclosure for public partnership, Reg. 229.1 
¢ failure to make, 162(7.1), (8), (8.1) 


foreign-based information, 233.2—233.5 
e¢ demand for, 233(2) 
interest accrued, 12(3) 
interest in, see Partnership interest 


interest on debt relating to acquisition of land, 18(3)“interest 
on debt relating to the acquisition of land”(b) 


international banking centres, and, 33.1(2) 
investing in residential property or Canadian film 
* capital cost allowance limitation, 127.52(2) 
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Partnership (cont’d) 
* investment tax credit, allocation to partners, 127(8) 


¢* non-limited partners, 127(8.3) 

¢ life insurance policy, interest in, 12.2 

* limited, see Limited partnership 

¢ limited liability, see Limited liability partnership 

¢ loan to, by partner 

** interest paid on money borrowed to make, 20(3.2) 

¢ loss of, minimum tax applicable to partner, 127.52(2) 

* majority interest partner, 248(1) 

* manufacturing etc., profits, Reg. 5204 

* member, see Partner 

e name, reference to on documents, 244(20)(a) 

* new, continuing predecessor partnership, 98(6) 

¢ non-Canadian 

¢¢ withholding tax on payments to, 212(13.1)(b) 

* non-existent 

** extended deadline for assessment of non-partners, 152(1.8) 

¢ non-resident controlled 

** corporate member’s specified income deemed nil, 125(6.2) 

ee deemed, 125(6.3) 

* notice to, 244(20) 

¢ Part IV.1 tax, 187.4 

¢ Part XIII tax, application of, 212(13.1), (13.2) 

* partner, see Partner 

* payment on ceasing to be member of 

*¢ used to purchase income-averaging annuity contract, 
deductible, 61(2)(k) 

“percentage of member’, ITAR 20(4)“percentage” 
personal-use property of, 46(4) 

political contributions, allocation of, 127(4.2) 

professional, see Professional partnership 

property 

¢ right to receive 

¢¢ adjusted cost base, 53(2)(0) 

public, see Public partnership; SIFT partnership 

publicly traded, tax on distributions, see SIFT partnership 
reference to, constitutes reference to partners, 244(20) 
renounced resource expenses, return to be filed re, 66(12.69) 
¢ late filing, 66(12.74), (12.75) 

research and development expenses, no carryforward, 
96(1)(e.1) 

resident of, Income Tax Conventions Interpretation Act s. 6.2 
residual interest in, 98.1(1) 

resource expenditures, by members, 66(18) 

¢ allocation of assistance, 66.1(7), 66.2(6), (7), 66.4(6), (7) 

resource expenses of 

* deemed made by partners, 66(18) 

* election by partner to exclude, 66.2(5)“Canadian 
development expense’ (f), 66. 4(5)* ‘Canadian oil and gas 
property expense’’(b) 

¢* not claimed at partnership level, 96(1)(d), 66.1(7), 66.2(6), 
(7), 66.4(6), (7) 

¢ renounced, 66(12.69), (12.74), (12.75) 

resource expenses renounced to 

* non-arm’s length relationship deemed, 66(17) 

return, see information return (above) 
right to share in income 

¢ disposition of, 96(1.2) 

e* death of taxpayer, on, 96(1.5) 

ee deduction, 96(1.3) 

e¢ rules for computing income etc., 96(1) 

rollover to, 97(2) 

scientific research tax credit, 127.3(4), (7) 

service of documents on, 244(20)(b) 

share-purchase tax credit, 127.2(4), (9) 

small business bond issued by, 15.2(6) 

small business deduction, 125(6) 

soft costs relating to construction, 18(3.1)(b), 18(3.2)(b)@u1) 


specified member, defined, 248(1) 
taxable dividends received by, ABOLE) Ss 
taxation year of, 96(1)(b) 
terminated 
¢ fiscal period of, 99(1) 
member’s election re fiscal period, 99 
tiered, see Tiers of partnerships 
transfer of property by partner to, 97(1), (2) 
transfer of property to corporation, 85(2) 
* partnership wound up, 85(3) 
“undepreciated cost to the partnership’, ITAR 
20(4)“undepreciated cost to the partnership” 
unit, see Limited partnership unit; Partnership interest 
value of rights or things on death, 53(1)(e)(v) 
winding-up of, see ceasing to exist (above) 
withholding tax, 227(15) 
Partnership distributions tax, 197, see SIFT partnership 
Partnership interest, see also Limited partnership unit 
* acquired through amalgamation, 87(2)(e.1) 
* adjusted cost base 
¢ additions to, 53(1)(e) 
¢ deductions from, 53(2)(c) 
* negative, whether capital gain, 40(3)-(3.2) 
* recomputation of following debt forgiveness, 53(4)-(6) 
artificial transactions, 40(3.13) 
borrowed money used to acquire, 20.1(5) 
¢ deductions from, 53(2)(c) 
capital contribution where other person withdraws funds, 
40(3.13) 
* constitutes specified property, 54“specified property”(c) 
¢ disposition of, 100 
e¢ gain from, 100(2), (2.1) 


e loss from, 100(4) 
* subsequent to debt forgiveness, deemed capital gain, 
80.03(2), (4) 
° eae to parent on winding-up of subsidiary, 88(1)(a.2), 
c 
donation to charity, whether no capital gain, 38(a.3) 
expenses of selling or financing, 20(1)(e) 
foreign affiliate’s, adjusted cost base of, 95(2)(j) 
issuance of, whether deductible to partnership, 143.3(4) 
limited liability partnership, see Limited liability partnership 
loan of, 96(1.7) 
owned on Dec. 31/71, ITAR 26(9)-(9. 4) 
person having, deemed member, 248(13) 
qualified investment for RRSP etc., Reg. 4900(1)(n) 
residual, 98.1(1) 
transfer on death, 98.2 
whether taxable Canadian property, 248(1)“taxable Canadian 
property”(g) 
Parts 
¢ deemed to be inventory, 10(5) 
e valuation of, 10(4) 
Partsperson 
* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
Pass 
* transit, see Public transit pass credit 
Passenger automobile 
¢ defined (for pre-1966 cars only), Reg. 1102(11) 
Passenger vehicle, see also Automobile 
* acquired at non-arm’s length 
*¢ deemed cost of, 13(7)(h) 
* capital cost limited to $24,000, 13(7)(g) 
¢ defined, 248(1) 
* interest on money borrowed to buy 
ee limitation on deductibility, 67.2 
¢ leasing costs 
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Passenger vehicle (cont’d) 

ee limitation on deductibility, 67.3 

e* more than one lessor, limitation’ on ae ee 67.4 
¢ luxury, limitations on 

¢* bad debt from sales of, 20(4) 


°° capital cost allowance, 13(7)(g), Reg. 1101(1af), 73070 
Reg. Sch. If:Cl. 10.1 ° 7 ‘ng 


year of disposition, Reg. 1100(2.5) 

ee interest deductibility, 67.2,-Reg. 7307(2) 

e¢ leasing cost, 67.3, 67.4, Reg. 7307(3); (4) 

ee terminal loss disallowed, 20(16.1), Reg. 1100(2.5) 

e recapture exception, 13(2) 

¢ transferred to corporation by shareholder 

** capital cost or cost, 85(1)(e.4) 

Passive income 

e dividends, 82(1), 90 

e seine production, see Investor (re Canadian film/video tax 
credit 

foreign affiliate, see Foreign accrual property income 
generally, 9(1) 

interest, 12(1)(c), 12(4) 

¢ non-resident, of, 212 

Passive partner, see Limited partner; Specified member (of 
partnership) 

Past service event 

¢ defined, 147.1(1), Reg. 8300(1), (2) 

° restrictions on pension benefits, 147.1(10) 

Past service. pension adjustment 

° accumulated, Reg. 8303(1)(a) 

¢ defined, 248(1), Reg. 8303 

¢ foreign plan, Reg. 8308.1(5), (6) 

° net 

¢¢ calculation of, 204.2(1.3) 

ee defined, 146(1)“net past service pension adjustment” 
* occurring in 1991, Reg. 8303(2.1) 

* provisional, Reg. 8303(2), (3) 

Patent 

* application, legal fees deductible, 20(1)(cc) 

* capital cost allowance 

ee Ghia rate, Reg. 1100(1)(a)(xxx), 1100(9.1), Ben Sch. II:Cl. 


ee allocated over life of patent, Reg. 1101(1)(c), rataties Reg. 
Sch. II:Cl. 14 


¢ non-resident withholding tax, 212(1)(d) 

* paid to U.S. resident, Canada-U.S. Tax Treaty:Art. XII:3(c) 
Patient 

¢ defined, 118.2(2)(a) 

¢ medical expenses for, 118.2(2) 

Patronage 

° allocation in proportion to 

ee defined, 135(4), Reg. 4901(2) 

ee holding forth prospect of, 135(5) 

¢* members/non-members, 135(2). 

Patronage dividends, 135 

° carryover of deduction, 135(2.1) 

¢ deduction, 20(1)(u), 135(1) 

ee exclusion where non-arm’s length, 135(1.1) 
° paid to non-resident, 212(1)(g) 

* payments, information return, Reg, 218 

* receipt of, income, 135(7) 

* where marketing board used, 135(8) 


Pattern 

* capital cost allowance, Reg. Sch. HCl. 12(d) 
Pay equity 

* averaging of settlement received, 110.2, 120.31 
Pay period 


¢ defined, Reg. 100(1) 


Payable 

¢ meaning of, Reg. 104(24) 

Payee 

¢ defined, Reg. 237(1) 

Payee certificate for non-resident, Reg. 805.1 

Payment(s), see also Deductions in computing income; 

Expenses; Income; Payment of tax 

* based on production or use, income, 12(1)(g) 

e ITA, under, not deductible from business or property income, 
18(1)() 

¢ instalment, see Instalment payments 

e lump sum, ITAR.40; Reg. 103 


¢ maintenance and support, see Support payments (spousal or 
child) 


non-residents, to, Part XIII 

¢ information return, Reg. 202 

periodic, see Periodic payments 

¢ shareholder or prospective shareholder, to, 15(7) 

ee from corporation, 15(1) 

* tax transfer, to provinces, 154, Reg. 3300 

Payment card corporation, see Prescribed payment card 
corporation share 

Payment of tax, 153, 156, 158 

¢ balance due day, defined, 248(1) 

* carved-out income, on, 209(4) 

* certificate before distribution, 159(2) 

ee failure to obtain, 159(3) 

¢ corporations, 157 

*° where instalments not required, 157(2.1) 

e death of taxpayer, on 

*¢ election to pay in instalments, 159(5) 

¢ deduction at source, 153(1) 

* deemed, see also refundable credits 

*e trust, by, re non-qualified investment, 202(6) 

¢ deferral of 

** appeal for purpose of, penalty, 179.1 

¢ deferred income plans 

*¢ over-contributions, 204.3 

°° property held by, 207.2 

e departure tax 

ee election to defer, 220(4.5)-(4.54), Reg. 1300 

e farmers and fishermen, 155, 156.1 
¢ individuals, 153(2),:156, 156.1 
¢ instalment, see also Instalment payments 
e non-residents, 215 

e on behalf of others, 159 
¢ Part 1.1, 180.1(3)(b) 

© Part 1.2,.180,2(5)(b) 

¢ Part 1.3,/181.7 

¢ Part II, 183(2) 

¢ Part II, 185(2) 

e Part IlI.1, 185.2(4) 

¢ Part IV, 187(2) 

e Part IV.1, 187.2 

e Part V, 188(1.1), 189(6) 


Part VI, 190.21 
Part VI.1, 191.1(1) 
Part VII, 192(1) 
Part VIII, 194(1) 
Part IX, 196 

Part [X.1, 197(7) 
Part X, 198(2) 
Part X.1, 204.3(1) 
Part X.2, 204.7(1) 
Part X.3, 204.86(c) 
Part X.4, 204.92(c) 
Part XI, 207(1) 
Part XI.1, 207.2(1) 
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ayment of tax (cont'd) 
Part XI.2, 207.4 


Part XI.3, 207.7(3) 

Part XII, 208(2) 

Part XII.1, 209(4) 

Part XII.2, 210.2(5)(c) 

Part XJI.3, 211.4 

Part XII.4, 211.6(4) 

Part XIII, 215(1) 

Part XIV, 219(1) 

postponement, where income in blocked currency, 161(6) 
public authorities disposing of cultural property, 207.3, 207.4 
registered investment, 204.7 

remainder payment, 158 

retirement compensation arrangement, 207.7(3) 
security for, 220(4)-(4.4), Reg. Part XXII 
tax-exempt persons, 208(2) 

tax-exempt persons paying royalties etc., 208(2) 
taxpayer leaving Canada, 226(1) 

transfer among tax accounts, 221.2 

trustee, etc., 159(1) 
¢ personal liability, 159(3) 
Payoffs 

¢ no deduction for, 67.5 
Payroll deduction, see also Withholding tax 

¢ Family Support Plan, Reg. 100(3)(d) 

e income tax, 153(1), see also Withholding tax 

¢ RRSP contributions, Reg. 100(3)(c) 

¢ RPP contributions, Reg. 100(3)(a) 
Payroll taxes (provincial) 

e deductibility of, 18 
Payroll withholding, see Withholding tax 

Peat 

* property for use in harvesting, 127(9)“qualified property” 
Penalty, see also Offences 

appeal without reasonable grounds, 179.1 

burden of proof of offence on Minister, 163(3) 
charity, see Registered charity: penalties 
confidential information, contraventions re, 239(2.2) 
conviction of offence, on, 238(1), 239 
* second penalty, when applicable, 239(3) 
corporation’s failure to file information return, 162(10) 
court has no power to decrease punishment, 243 
deficient instalments of tax, 163.1 

destruction of records, for, 239(1) 

dishonoured cheque, for, 162(11) 

failure to file information return electronically, 162(7.02) 
failure to file prescribed form, R&D corporation, 149(7.1) 
failure to file return, 162(1) 
¢ electronically, where required, 162(7.2) 
* repeated penalties, 162(2) 

¢ trustees etc., 162(3) 

failure to remit tax withheld, 227(9) 

¢ applicable only on amounts over $500, 227(9.1) 
e salary or wages, from, 227(9.5) 

failure to withhold tax, 227(8) 

¢ salary or wages, from, 227(8.5) 

false statement, 163(2), 239(1) 
¢ by third party or tax preparer, 163.2 
¢ charity receipt, 188.1(9), (10) 

* re renunciation of resource expenses, 163(2.2) 
frivolous appeal, 179.1 

gross negligence, 163(2) 

incomplete return, 162(5) 


incorrect tax shelter identification number, for providing, 
239(2.1) 


interest on, 161(11) 


e e e e e e e e © e e e e e e e e ° e e er 


¢ large corporations, late return, 235 
late designation 
¢ Canadian exploration or development expense, 66(14.5) 
¢ refundable Part VIII tax, 194(8) 
late-filed election, 220(3.5) 
capital gains exemption triggering, 110.6(26), (29) 
disposition of share in foreign affiliate, 93(6) 
partners, 96(6) 
transfer to corporations, 85(8), (9) 
late filing of form re renunciation of resource expenses, 
66(12.75 
late filing of return, 162(1), 235 
late instalments of tax, 163.1 
misrepresentation, 163(2) 
¢ by third party or tax preparer, 163.2 
not deductible from income, 18(1)(t), 67.6 
ownership certificates, offences re, 162(4) 
Part IV.1 tax, 187.6 
Part VI.1 tax, 191.4(2) 
Part XII.2 tax, 210.2(7) 
Part XII.3 tax, 211.5 
Part XII.4, 211.6(5) 
partnership information return, failure to file, 162(7.1), (8.1) 
RRSP issuer extending advantage to annuitant or non-arm’s 
length person, 146(13.1) 
registered charity, see Registered charity: penalties 
regulations, failure to comply with, 162(7) 
repeated assessments of, 162(2) 
repeated failures to report an amount of income, 163(1) 
small business bond, false declaration, 15.2(5) 
small business development bond, false declaration, 15.1(5) 
Social Insurance Number 
¢ failure to provide, 162(6) 
¢ wrongful communication of, 239(2.3) 
tax advisor, 163.2 
tax shelter identification number, offences re, 237.1(7.4) 
¢ deduction disallowed while penalty unpaid, 237.1(6.1) 
third party, 163.2 
transfer pricing, 247(3), (11) 
¢ waiver of, by Minister, 220(3.1) 
Pension, see also Pension plan; Canada Pension Plan/Quebec 
Pension Plan 
¢ adjustment, see Pension adjustment 
benefits, see also income (below) 
* income, 56(1)(a)(i) 
ee exemption, 57 
¢ paid to non-resident, 212(1)(h) 
ee election to file return, 217 
¢ paid to U.S. resident, Canada-U.S. Tax Treaty:Art. XVIII 


paid to widow(er), 57(5) 
received in error, deduction for repayment, 60(n.1) 
transferred to another plan, deductible, 60(j) 
unpaid, 78(4) 

bridging benefits, see Bridging benefits 

credit, see Pension credit 

defined, Income Tax Conventions Interpretation Act s. 5, 

Canada-U.S. Tax Treaty:Art. XVIII:3 

¢ disability benefit 

** constitutes earned income for RRSP, 146(1)“earned 
income’’(b.1) 

Halifax disaster, exempt, 81(1)(f) 

income, see also benefits (above) 

ee credit for, 118(3) 

eee unused, transfer to spouse, 118.8 

ee defined, 60.03(1), 118(7) 

ee qualified, defined, 118(7) 

e¢ splitting with spouse 

eee deduction to pensioner, 60(c) 

eee income inclusion to transferee, 56(1)(a.2) 
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Pension (cont'd) 


eee joint liability for tax, 160(1.3) 
eee revocation of election, 220(3.201) 
eee rules, 60.03 


source deductions, 153(1.1), (2) 
* not treated as annuity, 58(6) 
* paid to non-resident, 212(1)(h) 
e election to file return, 217 

paid to U.S. resident, Canada-U.S. Tax Treaty:Art. XVIII 
periodic payments, see Periodic pension payment 

plan, see Pension plan 

RCMP, exempt, 81(1)(i) 

service, exempt, 81(1)(d) 
e from other country, exempt, 81(1)(e) 

* superannuation or pension, benefits 

ee defined, 248(1) ’ 

* surplus, see Pension surplus 
Pension Act, pension under, exempt, 81(1)(d) 

Pension adjustment, see also Pension credit 
anti-avoidance rule (1990), 146(5.21) 

defined, 248(1), Reg. 8301(1), see also Pension credit 
limits, 147(5.1)(c), 147.1(8), (9), Reg. 8506(2), 8509(12) 
past service, see Past service pension adjustment 
reversal, see Pension adjustment reversal 

special rules, Reg. 8308 
Pension adjustment reversal 

¢ defined, 248(1)“total pension adjustment reversal”, Reg. 8304.1 


¢ effect of, 146(1)“RRSP deduction limit’R, 146(1)“unused 
RRSP deduction room’R, 204:2(1.1)(b)R 


¢ regulations respecting, 147.1(18)(d), (t), Reg. 8304.1 

* reporting requirements, Reg. 8402.01 

Pension benefits, see Pension: benefits; Pension: income 

Pension benefits act, provincial 

° registration under, 147.1(2)(a)(iii) 

Pension Benefits Standards Act 

¢ administration of 

¢* communication of information obtained under ITA, 
241(4)(d)(vii) 

* registration under, 147.1(2)(a)(ii) 

Pension corporation 

* exemption, 149(1)(0.1), (0.2) 

Pension credit, see also Pension adjustment 

artificial reduction of, Reg. 8503(14) 

calculation of, Reg. 8301 

¢ deferred profit sharing plan, Reg. 8301(2) 

¢ foreign plan, Reg. 8308.1(2)-(4) 

° registered pension plan 

ee defined benefit provision 

multi-employer plan, Reg. 8301(7) 

ordinary plan, Reg. 8301(6) 

specified multi-employer plan, Reg. 8301(5) 

e* downsizing benefits, effect of, Reg. 8308(9) 

** money purchase provision, Reg. 8301(4) 

non-vested termination, Reg. 8301(8), (9) 

* remuneration for prior years, Reg. 8308(3)(b) 

¢ replacement of benefits, effect of, Reg. 8304 

* transitional rule, Reg. 8301(10) 

rounded to nearest dollar, Reg. 8311 

specified retirement arrangement, Reg. 8308.3(2)-(5) ° 

United States treaty, tax credit, Reg. 8308.1(2.1) 

constitutes pension adjustment, Reg. 8301(1) 

DPSP contribution limits, effect on, 147(5.1) 

multi-employer plan, effect on PA limit, 147.109) 

non-refundable credit, for $1,000 of pension income, 118(3) 

reporting of, Reg. 8401(3) 

Pension fund investment corporation, 149(1)(0.2)(iii) 

Pension fund real estate corporation, 149(1)(0.2)(1) 
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Pension income, see also Pension: benefits; Pension: income 
e defined, 60.03(1), 118(7) 

Pension plan, see also Registered pension plan 

appeal from refusal to register, 172(3)(f), 172(5) 

benefits flowed. through trust, 104(27) 

Canada, see Canada Pension Plan/Quebec Pension Plan 
contract under, 254 

dollar limits, see Pension adjustment 

foreign plan, see Foreign plan (pension plan) 

individual, Reg. 8515 


legal expenses of collecting or establishing right to benefit 
under 


¢ deduction for, 60(0.1) 

* income when recovered, 56(1)(1.1) 
payments, averaging provision, ITAR 40 
provincial, see Specified pension plan 


apie see Pooled pension plan; Pooled registered pension 
plan 


Quebec, see Canada Pension Plan/Quebec Pension Plan 
registered, see Registered pension plan 

Saskatchewan, see Provincial pension plan, prescribed 
surplus, see Pension surplus 

transfers between, 147.3 

Pension surplus 

¢ transfer of, 147.3(4.1), (7.1) 

Pension transferee 

e defined, 60.03(1) 

* income inclusion to, for split pension income, 56(1)(a.2) 
¢ joint liability for tax on split pension income, 160(1.3) 
* source deductions deemed withheld for, 153(2) 
Pension trust 

* exempt, 149(1)(0) 

Pensionable service 

¢ defined, Reg. 8500(1) 

Pensioner 

¢ deduction to, for split pension income, 60(c) 

e defined, 60.03(1) | 

° joint liability for tax on split pension income, 160(1.3) 
Percentage | 
¢ rates of tax, see Rates of tax 

° specified, see Specified percentage 

Performer, see Actor 

Period of disability 

¢ defined, Reg. 8500(1) 

Period of reduced services 

¢ defined, Reg. 8300(1) 

Periodic child care expense amount 

¢ defined, 63(3) 

Periodic payments 

* accrual to date of death, 70(1)(a) 

° SHEER gnectialice/SUPDON 56(1)(b)-(c.2), 56.1, 60(b)—(c.2), 


* pension, see Periodic pension payment 

¢ tax deduction, determination of, Reg. 102 

Periodic pension payment 

¢ defined, Income Tax Conventions Interpretation Act s. 5 

Periodical 

¢ advertising in, limitation, 19.01(2)—-(4) 

¢ defined, 19.01(1) 

¢ edition of, meaning, 19.01(6) 

Permanent establishment 

¢ defined 

°° Canada—U.S. Tax Convention, Canada-U,S, Tax. Treaty:Art. 
V 


** corporation, Reg. 400, 8600 
ee for FAPI purposes, 95(1), Reg. 5906(2) 
efor leasing-property rules, 16.1(1), Reg..8201 
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Permanent establishment (cont’d) 
e+ for restrictive-covenant rules, 56.4(1), Reg. 8201 


¢¢ for various purposes, Reg. 8201 
e¢ individual, Reg. 2600 


° Sree from non-resident corporation having, 112(2), Reg. 
8 
for allocating income among provinces 
¢ of corporation, Reg. 400 
¢ of individual, Reg. 2600 
international tax treaties 
* applies for FAPI purposes, Reg. 5906(2)(a)(i), 5906(2)(b)(i) ° 
¢ Canada—U.K. convention, Art. 5 
* Canada—U.S. convention, Canada-U.S. Tax Treaty:Art. V 


profits allocated to, Income Tax Conventions Interpretation Act 
s. 4 


* securities lending arrangement, 260(5), Reg. 8201 

* specified leasing property, 16.1(1), Reg. 8201 

* tax on property forming part of, Canada-U.S. Tax Treaty:Art. 
XXIII: 

Permitted acquisition 

¢ defined, for butterfly, 55(1) 

Permitted deferral 

¢ defined, for small business investment capital gain rollover, 
44.1(1) 

Permitted exchange 

¢ defined, for butterfly, 55(1) 

Permitted redemption 

¢ defined, for butterfly, 55(1) 

Perpetual poverty, vow of, 110(2) 

Person, see also Taxpayer 


¢ defined, 248(1), Interpretation Act 35(1), Canada-U.S. Tax 
Treaty:Art. II:1(e) 


ee includes partnership for specifi oses, 33.1(2)(a), 
66(16), 79(1), 79.1(1), 80(1), 80.014 Ey. 80. 02(1), 
80.03(1)(a), 80.04(1), 127.3(7), 139.1(1), 63 21), 187,4(c), 
209(6), 227(5.2),.(15), 237.11), 237.3(1), 251.1(4)(b) 
¢ related by blood, defined, 251(6) 
Personal credits, 118, see.also-Tax credits 
e defined, for source deductions, Reg. 100(1) 
Personal injury award 
¢ election re capital gains, 81(5) 
* income from exempt, 81(1)(g.1), (g.2) 
Personal or living expenses 
¢ allowance for, taxable, 6(1)(b) 
¢ defined, 248(1) 
¢ not deductible, 18(1)(h) 
Personal property 
* located on ship or aircraft used in international traffic, whether 
taxable Canadian property, 248(1)“taxable Canadian 
property’’(b)(ii) 
Personal services business 
¢ defined, 125(7), 248(1) 
¢ excluded from active business income, 125(7)“active business” 
* expenses, limitation on deductibility of, 18(1)(p) 
* incorporated employee, defined, 125(7)“personal services 
business’’(a) 
¢ loans, 12(1)(w),; 80.4(1) 
* overseas employment credit disallowed, 122.3(1.1) 
* retirement compensation arrangement, 207.6(3) 
Personal trust, see also Trust (or estate) 
¢ defined, 110.6(16), 248(1) 
ee effect of qualifying disposition, 107.4(3)(i) 
¢ disposition of capital interest in, 107(1)(a) 
* distribution of property to beneficiary, 107(2), (4.1) 


emigration of beneficiary, whether deemed disposition of 
interest, 128.1(10)“excluded right or interest’(j) 


¢ income interest in, defined, 108(1) 
* non-arm’s length with beneficiary, 251(1)(b) 


* principal residence exemption, 54“principal residence” 
Personal-use property, see also Listed personal property 
* adjusted cost base of, 46(1), (2) 

¢ bad debt that is, 50(2) 

¢ defined, 54 

¢ disposition of 

*¢ capital loss nil, 40(2)(g)(iii) 

*¢ in part, 46(2) 

* ordinarily disposed of as a set, 46(3) 

Petro-Canada, subject to tax, 27(2), Reg. 7100 
Petroleum/natural gas 

¢ allowances, Reg. Part XII 


* corporations, see Drilling or exploration expense; Exploration 
an development expenses; Prospecting 


* cost of substance injected to recover, 20(1)(mm) 

¢ dealers in, limitation, 66(5) 

* exploration and development expenses, 66 

¢ exploration equipment etc., capital cost allowance, Reg. Sch. 
II:Cl. 10(t), Sch. Uf:Cl. 41. 

* liquefied natural gas facility, capital cost allowance, Reg. Sch. 
II:Cl. 47(b) 

* pipeline for natural gas distribution, Reg. Sch. II:Cl. 51 

Phantom stock plan 

* emigration or immigration, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(vil) 

Pharmacist 

e defined, 118.4(2) 

Phased retirement, Reg. 8503(16)—(25) 

Phénix case overruled, 66.1(6)“Canadian exploration | 

expense’’(k.1), 66. 2(5)Canadian development expense’’(i.1) 

Photocopier 

* capital cost allowance, Reg. 1101(5p), Reg. Sch. II: Ch; 10(f) 


Photocopy, see Copy of document 

Phototherapy equipment, medical expense credit, 118. 2(2)(i) 

Photovoltaic equipment 

* capital cost allowance, Reg. Sch. II:Cl. 43. mer oie Sch. II:Cl. 
43.1(d)(xiii), Sch. HU: Cl.4 2(b) 

Physical activity 

¢ defined, Reg. 9400(1) 

¢ prescribed program, for children’s fitness credit, Reg. 9400 

Physician, see Medical doctor 

Physiotherapist 

* certification of impairment 

ee for disability credit, 118.3(1)(a.2)(v) 

ee for education credit, 118.6(3)(b)(ii1.1) 

Pick-up truck 

¢ deemed not to be automobile, 248(1)“automobile’’(e) 

Pilot 

¢ away-from-home expenses, deduction, 8(1)(g) 

* pension accrual to retire early, see Public safety occupation 

Pilot plants, qualify for R&D investment tax credits, Reg. 

2900(11)(c), (d) . 

Pinball machine 

* capital cost allowance, Reg. Sch. II:Cl. 16(f) 

i Sheets quoted stocks 
; donganeey T for deferred income plans before 2002, Reg. 

900(1)(s) [repealed] 
Pipeline 


° ae cost allowance, peg. Sch. II:Cl. 101), Sch. II:Cl. 2(b), 
IE:Cl.49, Sch: TGl. 51 

ee defined, IT-482R para.1 

e¢ exhausted within 15 years, Reg. Sch. II:Cl. 8(i) 

e¢ for mine, Reg. Sch. [:Cl. 101) 

ee fag) or oil well equipment, Reg. 1104(2), Reg. Sch. II:Cl.. 

ee eee gas distribution, for, Reg. Sch. If:Cl. 51 

°° separate classes if cost over $10 million, Reg. 1101(5i), (5j) 
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Pipeline fee a) 

¢ linefill in, no CCA, Reg. 1102(1)(k) 

* post-mortem, 84(2) 

° transmission, see Transmission pipeline — 

Pipeline operators 

¢ taxable income earned in a province, Reg. 411 

Piping, see Underground piping 

Plan trust 

¢ defined 

ee for qualified investment regulations, Reg., 4901(2) 

ee for registered disability savings plan, 146.4(1) 

Planning activity 

¢ defined, for third- -party penalty, 163. acy 

Plant residue 

¢ defined, Reg. 1104(13) 

Plant Workers Adjustment Program: 

* overpayments repaid, deductible, 60(n)(v) 

* payments received under, taxable, 56()¢a)(wi), Rew 5502: 

ee withholding of tax at source, fee, et ey 

Plumber 

° apprenticeship job creation credit 127(9)“investment tax 
credit” bs 

Plural included in singular, Interpretation Act s.33(2) 

Points 

¢ allocated in determining whether film/video production 
qualifies as credit, Reg. 1106(5) 

Poland, see also Foreign government 

° stock exchange recognized, Reg. 3201(y) 

° universities, gifts to, Reg. Sch. VIII s. 12 

Police officer, see also Royal Canadian Mounted Police 

communication of information to by CRA, 241(4)(p) 


moneys seized from tax debtor by, 224.3: 

pension accrual to retire early, see Public’ safety occupation 
RCMP, disability pension exempt, 81(1)@) 

vehicle of, deemed not to be automobile, 
248(1)“automobile”’(b.1) 

Policy, see Insurance policy; Life insurance policy 

Policy anniversary 

¢ defined, Reg. 310 

Policy dividend 

* excess, deduction, ferme 138(12)"1975-76 excess policy 
dividend deduction” 


° excess, reserve, defined, 138(12)*1975—76 EXCESS policy © 
dividend reserve” 


° on demutualization, deemed ‘not to be, 139.1(8) 
Policy liability 

¢ of insurer, defined, Reg. 1408(1) 

Policy loan (life insurance) 

* amount payable in respect of, 138(12), 148) 

¢ defined, 138(12), 148(9), 211(1), Reg. 310, 1408(1) 
* interest limitation, 20(2.1), Reg. 4001 

* repayment of, 60(s) 

Policy reserves, see see Insurance corporation: policy reserves 
Policy year 

° ending in taxation year, 6(4), (5) 

Political activities 

¢ of Canadian amateur athletic association, 149. 16. 201) 
¢ of charitable foundation, 149.1(6.1) 

¢ of charitable organization, 149.1(6. 2) 

Political contribution 

¢ books and records, 230.1 

eligible amount of contribution, 248(30)-(33) ° 
information returns, Reg. 2001 

not deductible, 18(1)(n) 

receipts, Reg. 2000, 2002 


high-risk overseas missions, income not taxed, mt \(f)(v) 
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* tax credit for, 127(3)-(4.2) | 

ee limit on valuation of property contributed, 248(35)-(38) 

Political party, see also Political contribution 

* deregistration of, no tax receipt allowed while Court 
application pending, 127(3.3) 

Pollution control equipment 


* capital cost allowance; Re hAQOKIIE , Reg. Sch. I: Cl, 24, 
Sch. He Clardd ys a 


Ponzi scheme 

¢ income tax treatment of, 9(1), 9(2) 

Pool amount 

¢ defined, for functional currency election, 261(7)(d) 
Pooled fund trust, see Master trust 


Pooled pension plan, see also Pooled registered pension see 

¢ defined, 147.5(1) 

Pooled RPP, see Pooled registered pension plan 

Pooled registered pension plan (PRPP), 147.5 

¢ benefits permissible under, 147.5(5) 

¢ business carried on by, 147.5(8) 

¢ death of member, 147.5(14)-(19) 

e deemed not to be RCA, 248(1)“retirement compensation 
arrangement (a. 1) 


deemed not to be.SDA; 248(1)‘“‘salary deferral 
arrangement (a. 1) 


disclosure of information for administration. of, 241(4)(d)(vii) 
employer’s contribution 
¢ deductible, 20(1)(q),.147. 5(10) 
¢ no taxable benefit , 6(1)(a)@) 


* reduces RRSP deduction room, 146(1)“unused RRSP _ 
deduction room”D(ii), 146(5)(b) ea, 


¢ excluded from various trust tules, Satie ita al Gd 
° income accruing in 
ee not taxed, 147.5(8), 149(1)(u.3) 


income from 


* qualifies for pension income credit, 118(7)“pension 
income’’(a)(i), (iii.2) 


ee taxable, 147.5(13), (16), (17) 

¢ information return, Reg. 213 

e interest on money borrowed to invest in, whether deductible, 
18(11)(c) 

e not taxed, 147.5(8), 149(1)(u.3) 

¢ prescribed to own shares of pension investment corporations, 

eg. 4802(1)(c.3) 

¢ RRIF may accept transfer from, 146.3(2)(f)(viii) 

e refusal to register, appeal, 172(3)(h) 

° régistration conditions, 147.5(2) 

* reversionary trust rules do not apply, 75(3)(a) 

e revocable plan, 147.5(3), (4) 

° revocation of registration, 147.5(23)-(27) 

° transfer from, to PRPP, RPP, RRSP or RRIF, 147.5(20) 

ee RPP may accept transfer, Reg. 8502(b)(iv) 

° transfer to 

ee another PRPP, from, 147.5(20(c)(ii) 

ee RRIF, from, 146.3(14.1)(a) 

° withdrawal allowed to reduce Part X.1 over contribution tax, 
204.2(5) 

Pornography 

* ineligible for Canadian film/video credit, Reg. 
1106(1) “excluded production” (b)(viii) 

* ineligible for film/video production services credit, Reg. 
9300(2)(h) 

Portfolio investment entity 

¢ defined; for SIFT trust definition, 122.1(1) 

Portfolio investments 

¢ dividends on, refundable Part: 1V tax, 186(1) 


Post, see Mail 
Post-emigration loss, 128.1(8) 
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Post-1971 spousal or common-law partner trust, see also 

Joint spousal or common-law partner trust; Trust (or estate): 

spouse, for 

e deduction from income, 104(6)(b)(i1), (i11) 

e defined, 248(1) 

¢ distribution of property to person other than spouse, 
107(4)(a)(i) 

¢ preferred beneficiary election by, 104(15)(a) 

¢ transfer by, to another trust, 104(5.8) 

Post-1995 life insurance policy 

¢ defined, Reg. 1408(1) 

Post-1995 non-cancellable or guaranteed renewable accident 

and sickness policy 

¢ defined, Reg. 1408(1) 

Post-secondary school level 

¢ defined, for RESP purposes, 146.1(1) 

Poultry 

* raising, constitutes farming, 248(1)“farming” 

Poverty, vow of, 110(2) 

Powerline technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Pre-acquisition surplus 

¢ election for dividend to come out of (return of capital), Reg. 
5901(2)(b) 

Pre-acquisition surplus (of foreign affiliate) 

¢ deduction for dividend paid out of, 113(1)(d), Reg. 5900(1)(c) 

¢ dividend received by partnership, 92(4)-(6) 

Pre-funded group life insurance policy 

Pre-1972 capital surplus on hand 

* amalgamation, on, 87(2)(t) 

* on windup of corporation, 88(2)—(2.3) 

Pre-1972 spousal trust 

¢ deemed disposition by, 104(4)(a.1) 

¢ defined, 108(1) 

Pre-1986 capital loss balance 

¢ defined, 111(8) 

¢ usable, $2,000 per year, 111(1.1) 

Pre-1996 life insurance policy 

¢ defined, Reg. 1408(1), (7) 

Pre-1996 non-cancellable or guaranteed renewable accident 

and sickness policy 

¢ defined, Reg. 1408(1), (7) 

Pre-production mining expenditure 


* Canadian exploration eapeisee 66.1(6)““Canadian exploration 
expense’’(f)(v.1), (g), (k.2) [to be repealed] 


¢ defined, 127(9) 

ee reduction for assistance received, 127(11.1)(c.3) 

* investment tax credit for, 127(5)(a)(i), 127(5)(a)@i)(A), 
127(9)“investment tax credit”(a.3) 

ee  carryforward or carryback, 127(9)“investment tax credit’’(c) 

*¢ specified percentage, 127(9)“specified percentage’’(j) 

¢ reduces CCEE, 66.1(6)“cumulative Canadian exploration 
expense” L 

Pre-reversion debt (for functional currency rules) 

e defined, 261(1) 

¢ rules for, 261(13), (14) 

Pre-transition debt (for functional currency rules) 

¢ defined, 261(1) 

¢ rules for, 261(8)-(10), (12)(f) 

Precious metals 

° eligible for RRSP, RRIF etc. investment, Reg. 4900(1)(t) 

* purchase of, information return required,, Reg. 230(5) 

Predecessor corporation, see Amalgamation 

Predecessor employer 

* defined, Reg. 8500(1) 


¢¢ definition applies to Income Tax Act, 147.2(8), Reg. 
8500(1.2) 

¢ former employee of, for pension plan rules, 147.2(8) 

* pensionable service counts towards member’s benefits, Reg. 
504(2.1) 

Predecessor owner 

e defined, for resource allowance, Reg. 1206(1) 

Preferred beneficiary 

e defined, 108(1) 

¢ election, 104(14), Reg. 2800 

e¢ allocable amount, 104(15) 

ee filing deadline, 104(14)-(14.02) 

Preferred-rate amount, for credit union 

e deduction based on, 137(3) 

¢ defined, 137(4.3) 

Preferred share, see also Short-term preferred share; Taxable 

preferred share; Term preferred share 

* consideration for property transferred to corporation, 85(1)(g) 

¢ deemed interest on, 258(3) 

defined, 248(1) 

¢ interest paid on money borrowed to purchase, 20(1)(qq) 

* issued by loss corporation 

ee where dividends on not deductible, 112(2.4)-(2.9) 

¢ tax-deferred series, Reg. 2107 


tax on payment of dividends on, 191.1 
tax on receipt of dividends on, 82(1), 187.2, 187.3 
taxable, see Taxable preferred share 
Pregnant loss, see also Superficial loss 
* rules preventing transfer of, 
*¢ capital property, 40(3.3), (3.4) 
*¢ depreciable property, 13(21.2) 
ee eligible capital property, 14(12), (13) 
ee share or debt owned by financial institution, 18(13), (15) 
Preliminary work activity 
¢ defined, for oil sands mine development project, 66.1(6) 
¢ defined, for oil sands project, Reg. 1104(2) 
Premium 
¢ defined 
¢* Home Buyers’ Plan, 146(1)“premium’, 146.01(1)“premium’ 
ee life insurance as taxable benefit, Reg. 2700(2) 
¢ life insurance policy, 148(9)“premium” 
¢ Lifelong Learning Plan, 146(1)“premium”, 
146.02(1)“premium” 
¢e¢ obligation owned since before 1972, ITAR 26(12) 
*¢ registered retirement savings plan, 146(1)“premium”’ 
* group term life insurance policy 
° limitation on deductibility, 18(9.01) 
e taxable benefit to employee, 6(4), Reg. 2700-2704 
¢ health care insurance, deductible, 20.01 
* home insurance, deduction after moving away, 62(3)(g) 
e life insurance used as collateral, deductible, 20(1)(e.2) 


° 


outstanding, see Outstanding premiums 
prescribed, Reg. 309(1) 
RRSP, under, 146(1)“premium” 
refund of, see Registered retirement savings plan: refund of 
premiums 
Premium category 
¢ defined, Reg. 2700(1) 
Premium paid by the policyholder 
¢ defined, Reg. 1408(4) 
Prepaid amounts, taxable when received, 12(1)(a) 
Prepaid expenses 
* amalgamation, 87(2)(j.2) 
¢ farming or fishing (cash-basis) business, 28(1)(e), (e.1) 
¢ limitation re deductibility, 18(9) 
Prepaid insurance benefit 
¢ defined, Reg. 2703 
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Prepaid insurance benefit (cont’d) 

¢ included in taxable group term life insurance, 6(4), Reg. 
2701(1)(b) 

Prepaid interest 

¢ limitations on deduction for, 18(9), 18(9.2)-(9.8) 

Preproduction, see Pre-production mining expenditure 

“Prescribed” defined, 248(1) 

Prescribed annuity contract, Reg. 304 

¢ amount included in income, 56(1)(d) 

e deduction; 60(a) 

¢ excluded from accrual rule, 12(11)“investment contract’, 
12.2(1)(b) ‘ 

Prescribed benefit ) ) 

¢ for tax shelter rules, Reg. 231(6.1) (to be repealed), Reg. 3100 
(draft)< 

Prescribed countries 

e for Seen Bene dividend from foreign affiliate, Reg. 
5907(11)-1 1.2) 

for lower withholding tax, debt issued before 1976, Reg. 1600 

for tax treaty elections, Reg. 7400(1) 

stock exchange recognized, Reg. 3201 

treaties with, see list of treaties in Table of Contents 

Prescribed credit rating agency, Reg. 4900(2) 

Prescribed debt obligation, see Debt obligation: prescribed 

Prescribed distribution 

¢ for foreign spinoff, Reg. 5600 

Prescribed donee, Reg. 3504 

Prescribed excluded property 

° defined, for RRSP etc. prohibited investment, Reg. 5000 

Prescribed film production 

¢ defined, Reg. 7500 

Prescribed intermediate zone 

e credit for residence in, 110.7(1) 

¢ defined, Reg. 7303.1 

Prescribed labour-sponsored venture capital corporation 

¢ defined, Reg. 6701 

Prescribed northern zone 

¢ credit for residence in, 110.7(1) 

¢ defined, Reg. 7303.1 

Prescribed payment card corporation share 

¢ defined, Reg. 9002.1(1) . 

* excluded from mark-to-market property rules, 142.2(1)“mark- 
to-market ee Cy [temporary], 142.2(1)“excluded 
property”(b) 

* property ceasing to be, 142,6(1.4) 

Prescribed plan or arrangement 

* retirement compensation arrangement, Reg. 6802 

ee rules re, 207.6(6) 

Prescribed premium 

¢ life insurance policy, Reg. 309(1) 

¢ RRSP recontribution, Reg. 8307(7) 

Prescribed property 

¢ for tax shelter rules, Reg. 231(7) (to be repealed), Reg. 3101 
(draft) 

Prescribed rate (of interest), Reg. Part XLIII 

¢ “quarter” defined, Reg. 4300 

Prescribed region 

¢ of flood or drought, Reg. 7305—7305.02 

Prescribed resource loss, see Resource loss 

Prescribed revenue guarantee 

¢ defined, Reg. 7500 

Prescribed securities exchange investment 

¢ defined, Reg. 9002.2(1) 

* excluded from mark-to-market property rules, 142.2(1)“mark- 
to-market property’’(d.1) [temporary], 142.2(1)“excluded 
property”’(c) 
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* property ceasing to be, 142.6(1.5) 
Prescribed share 
for capital gains exemption, Reg. 6205 
for flow-through shares, Reg. 6202.1 
for lending assets, Reg. 6209 
for redemption of. public corporation shares, Reg. 6206 
for resource expenditures, Reg. 6202 
for short-term preferred shares, Reg. 6201(8) 
for small business investment capital gain rollover, Reg. 6204 
for stock option rules, Reg. 6204 
for taxable preferred shares, Reg. 6201(7) 
for taxable RFI shares, Reg: 6201(4), (5.1) 
for term preferred shares, Reg. 6201(1)—(3), (5), (6) 
Prescribed stock exchange, see Stock exchange 
Prescribed trust, see Trust (or estate): prescribed 
Prescribed venture capital corporation 
* defined, Reg. 6700, 6700.1, 6700.2 
Prescription drugs, as medical expense, 118.2(2)(n) 
President, see Officer: corporation, of 
Pressure pulse therapy device 
* medical expense credit, Reg. 5700(z.4) 
Price adjustment clause, 85(1) 
Priest, see Clergy 
Primary currency (of specified debt obligation) 
¢ defined, Reg. 9100 
Primary recovery, Reg. 1206(1) 
Prince Edward Island, see also Province 
. oennwer area, for electrical energy or steam processing, 
27(9)‘qualified property”’(c.1) 
* prescribed designated region, 127(9)‘specified 
percentage”’(a)(vi), Reg. 4607 
* qualified property acquired for use in, 127(9)“specified 
percentage’’(a), (e) 
° tax rates, see introductory pages 
Principal amount (of debt obligation) 
¢ defined, 248(1), (26) 
ee distress preferred share, 80.02(2)(a) 
¢° obligation outstanding since before 1972, ITAR 26(1.1) 
Principal-business corporation (exploration and development) 
e deduction of CEE, 66.1(2) 
¢ defined, 66(15), Reg. 4608(1) 
¢ pre-production mining expenditures renounced to, 127(9)“‘pre- 
production mining expenditure”(b) 
° prescribed deductions, Reg. 1213 
Principal-business corporation (real property) 
e associated 
ee base level deduction, 18(2.3)—(2.5) 
¢ base level deduction, 18(2)(f), 18(2.2) 
e excluded from limitation on CCA, Reg. 1100(12) 
¢ specified percentage of “soft costs”, 18(3.4) 
Principal residence 
¢ capital gains exemption election, effect on, 40(2)(b)A, D, 
40(7.1) 
defined, 54 
designation, 54“principal residence”’(c), (c.1), Reg. 2301 
disposed of to spouse or spousal trust, 40(4) 
disposition after 1981, 40(6) 
distribution by spouse trust, 107(2.01) 
election where change in use, 45(3), Reg. 2300 
e where not available, 45(4) 
exception to rules, 54.1 
farmer’s, exclusion of, 40(2)(c) 
gain on disposition not taxed, 40(2)(b) 
property of trust, 54“principal residence” 
regulations, Reg. 2300, 2301 
relocation rule, 54.1 
satisfaction of interest in trust, 40(7) 
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Printout 

* as proof of electronic document, 244(9) 

Priority, see Garnishment for taxes unpaid; Ordering 

Prison, see also Offences 

* person confined to 

¢¢ higher-income spouse can claim child-care expenses, 

63(2)(b)CG)(C) 

*¢ no GST credit, 122.5(2)(b) 

Private corporation, see also Corporation 

¢ Canadian-controlled, defined, 125(7), 248(1) 

¢ capital dividend, election, 83(2), Reg. 2101 

* cooperative deemed not to be, 136(1) 

* credit union deemed not to be, 137(7) 

¢ Crown corporation deemed not to be, 27(2) 

¢ defined, 89(1), 248(1) 

*¢ special cases, 27(2), 134,-136(1), 137(7), 141(2), 141.1, 
186(5), 227(16) 

deposit insurance corporation deemed not to be, 137.1(6) 

dividend paid by, 83(2) 

dividend refund to, 129 

existing since before 1972, ITAR 50 

flow-through of income to shareholders, see Integration 

insurance corporation deemed not to be, 141.1 

municipal or provincial corporation deemed not to be, 227(16) 

mutual fund corporation deemed to be, 131(5) 


non-resident-owned investment corporation deemed not to be, 
134 


* payment of tax, 157(3) 

ee Cevieaeo from tax, under provincial statute, ITAR 29(32), 

ee ans Mi of drilling and exploration expenses, ITAR 29(1), 

* subject corporation, 186 

e tax on certain dividends received, 186 

Private foundation, see also Charitable foundation; Registered 

charity 

* acquiring control of a corporation, 149.1(12)(a) 

e* penalty, 188.1(3) 

*¢ revocation of registration, 149.1(3)(c) 

e business activities of 

ee penalty for carrying on any business, 188.1(1)(a), 
188.1(2)(a) 

*e* revocation for carrying on any business, 149.1(4)(a) 

e defined, 149.1(1), 248(1) 

¢ designation of, as public, 149.1(13) 


designation of registered charity as, 149.1(6.3) 
disbursement quota, 149.1(20) 
excess holdings regime, 149.1(1)“divestment obligation 
percentage’, (4.1)(c), 188.1(3.1)-(3.5) 

¢ excluded from reversionary trust rules, 75(3)(b) 


* non-qualified investment, see Non-qualified investment: private 
foundation 

* registration of, see Registered charity 

Private health services plan, see also Employee life and health 

trust 

e defined, 248(1) 

¢ employee contributions to employee life and health trust 


deemed to be contributions to PHSP if identified as such, 
144.1(10) 


* employer’s contribution not a taxable benefit, 6(1)(a)(i) 

° premiums 

*¢ deductible from business income, 20.01 

e*e reduction in partnership interest, 53(2)(c)(xii) 

*¢ medical expense credit, 118.2(2)(q) 

Private holding corporation, defined, 191(1) 

Privatization of government assets 

¢ debt qualifies for investment by deferred income plans, Reg. 
4900(1)(q) 

Privileged documents, see Solicitor-client privilege 


Prize 

¢ achievement, for 

ee included in income, 56(1)(n) 

¢ lottery, not taxed (no taxing provision) 

¢ prescribed, Reg. 7700 

*¢ not included in income, 56(1)(n) 

* property acquired as, cost of, 52(4) 

Pro rata portion 

¢ defined 

ee for mutual fund corporation, TCP gains, 131(6) . 

ee for mutual fund trust, TCP gains, 132(4) 

Probate fees 

¢ avoidance of, 248(1)“alter ego trust” 

Procedure and evidence, 244 

Procedures not followed by CRA 

* assessment still valid, 166 

Proceeds of disposition, see also Proceeds of the disposition 

¢ allocation of 

ee between land and buildings, 13(21.1), 70(5)(d) 

e¢ between property and services, 68 

* capital property, 54“proceeds of disposition” 

¢ deemed 

e* amalgamation, on, 69(13) 

ee disposition of share, on, 55(2)-(5) 

¢ + disposition to trust with no change in beneficial ownership, 
69(1)(b) (iii) 

¢¢ former business property, 44(6) 

*¢ property surrendered to creditor, 79(3) 

ee when deemed payable, 14(2) 

¢ defined 

*¢ capital property, 54 

ee depreciable property, 13(21) 

ee for resource allowance, Reg. 1206(1) 

* depreciable property, 13(21)“proceeds of disposition” 

¢ due after year 

¢* amalgamation, 87(2)(m) 

¢ income interest in trust, 106(3) 

* life insurance policy, interest in, 56(1)G), 148(9)“proceeds of 

the disposition” 

life insurance policy dividends deemed to be, 148(2) 

timber resource property, 20(5.1) 

unclaimed at year-end 

e withholding tax, 153(4) 

ee effect of remittance, 153(5) 

uncollectible portion, 20(4)-(4.2) 

unrealized, 40(1)(a)(iii) 

Proceeds of the disposition, see also Proceeds of disposition 

¢ defined, Reg. 310 

Processing, see also Manufacturing and processing 

* allowances, Reg. Part XII 

¢ defined, for mining tax deduction, Reg. 3900(1) 

¢ field, see Canadian field processing 

Processing or fabricating corporation 

e meaning, ITAR 29(26) 

Processing property 

¢ defined, Reg. 1206(1) 

Producer (of film or video production) 

¢ defined, Reg. 1106(1)“producer” 

Producer organization or association 

* farm support payment, information return, Reg. 234-236 

Production 

* resource property, from, defined, 66(15)“production” 

* right to receive, see Right to receive production 

Production commencement time 

¢ defined, for Canadian film tax credit, 125.4(1) 
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Production or use 
* payments dependent on 
e« deemed income, 12(1)(g) 
ee interest paid to non-resident, 212(1)(b) (closing words) 
Production tax amount 
¢ defined 
ee for FAPI, Reg. 5910(4) 
ee for foreign tax credit, 126(7) 
Professional athlete 
e defined, 143.1(1) 
Professional corporation, see also Professional practice 
e defined, 248(1) 
¢ fiscal period of, 249.1(1)(b)Gii) 
Professional membership dues 
¢ employee’s, deduction, 8(1)()() 
* examination fees to qualify, tuition credit, 118.5(1)(d) 
¢ professions board, deductible, 8(1)(i)(vii) 
Professional partnership 
¢ defined, 40(3.111) 
e where ACB of yea y interest is less than zero, 
40(3.111)A(b), Bic) 
Professional practice 
carried on since before 1972, ITAR 23(3) 
examination fees to qualify, tuition credit, 118.5(1)(d) 
incorporated, see Professional corporation 
judge’s income from, 24.1 [repealed] 
partnership for, see Professional partnership 
privileged information, 232(2) 
work in progress of 
e deemed to be inventory, 10(5)(a) 
¢ election to exclude from income, 34 
e yaluation of, 10(4)(a) 
Professions board 
e dues to, deductible, 8(1)@(vi1) 
Professor 
* exemption for travel expenses, 81(3.1)(a)(i1) 
Profit, see also Income 
¢ from business or property, income, 3(a), 9(1) 
* payment based on future, 12(1)(g) . 
¢ reasonable expectation required, 18(1)(h), 248(1)“personal or 
living expenses” 
Profit participation payments 
¢ not deductible as financing expenses, 20(1)(e)(Gv.1) 
Profit sharing plan, see also Deferred profit sharing plan; 
Employees profit sharing plan 
* appeal from refusal to register, 172(3)(c), 180 
¢ defined, 147(1), 248(1) 
¢ employer’s contribution under, 20(1)(w) 
ee limitation on deductibility, 18(1)(k) 
¢ information return, Reg. 212 
° registration of, as DPSP, 147(2) 
ee refusal by Minister 
eee deemed, 172(4)(b) 
* regulations, Reg. Part XV 
Profits, see Profit 
Program for Older Worker Adjustment, see Older Worker 
Adjustment, Program for 
Prohibited investment 
¢ for qualifying environmental trust 
ee defined, 211.6(1) 
¢ for registered pension plan, Reg. 8514 
¢ for RRSP, RRIF or TFSA 
ee defined, 207.01(1), Reg. 5000, 50001 
¢ for TFSA 
e* benefit attributable to, constitutes advantage, 
207.01(1)“advantage’’(c)(ii) 
ee defined, 207.01(1), Reg. 5000 
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** investment ceasing to be, 207.04(5) 

ee tax on, 207.04(1), (2), (6), (7) 

eee waiver of tax, 207.06(2) 

Prolonged 

¢ defined, for disability credit, 118.4(1)(a) 

Promissory note 

¢ conversion to other bond, debenture or note, 51.1 

¢ issued on rollover of property to corporation, 85(1)(b) 
* provided as payment, 76(1) 

Promoter 

* of education savings plan 

ee defined, 146.1(1)“education savings plan’(b) 

¢ of non-resident investment or pension fund 

ee defined, 115.2(1) 

¢ of reportable transaction 

ee defined, 237.3(1) 

¢ of tax shelter 

ee defined, 149.101), 237.11) 


°¢ obligation to provide and use identification number, 
237.1(5) 


e of trust 

°¢¢ defined, 94(1) [proposed] 
Promotion expenses, see Advertising 
Proof 

e burden of, see Burden of proof 

¢ documents, of, 244(9), (13) 

ee rebuttable, Interpretation Act s. 25(1) 
* electronically filed return, 244(21) 

¢ failure to comply, of, 244(7), (8) 


no appeal, of, 244(10) 
not required re signature of CRA officer, 244(11) 
return, etc., of, 244(17)-(19) ; 
service, of, 244(6) 
ee by mail, 244(5) 
° time of compliance, of, 244(8) 
Property, see also Goods 
* acquired 
as prize, 52(4) 
by bequest etc., 70(6) 
by gift, 69(1)(c) 
by insurer, on default in payment, 138(11.93) 
from spouse, deemed value of, ds 
in the year, capital cost allowance, Reg. 1100(2)-(2.4) 
non-arm’s length exception, Reg. 1102(20) 
to earn income from business, expenses deductible, 
20(1)(e)Gi.1), 20(1)(e.1)Gi) 
adjusted cost base 
* amounts added, 53(1) 
¢ amounts deducted, 53(2) 
¢ defined, 54 
¢ identical properties, 47 
* negative amount, deemed gain, 40(3), (3.1) 
amortized cost, ITAR 26(12)“capital property” 
and casualty surplus, see Property and casualty surplus 
annual value of, not deductible, 18(1)(d) 
appropriation of, to shareholder or prospective shareholder, 
151), 7) | 
* beneficial owner of, defined te. Quebec, 248(3) 
¢ Canadian 
** non-resident-owned investment corporation, of, 
133(8)Canadian property” 
* Canadian resource property, defined, 66(15) 
* capital gains and losses, see Capital gains and losses 
¢ “capital property” defined, 54; ITAR 26(12)capital: property” 
° “certified” 


* ascertainment of, 127(10)(a), (b) 
change in use of, 45 
° before 1972, ITAR 26.1(1) 
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owned on Dec. 31/71, ITAR 20(1) 
part disposition of 
* cost base, deduction from, 53(2)(d) 
principal residence, see Principal residence 
proceeds of disposition of 
* allocation of, between land and buildings, 13(21.1) 
e defined, 54 
production from or use of, see Production or use 
publicly traded securities, ITAR 26(11) 
qualified (investment tax credit), Reg. 4600 
¢ defined, 127(9), (11) 
reacquired, ITAR 26(6) 
real, disposition of by non-resident, 216(5) 
received as consideration for payment or loan 
deemed disposition of * cost base, deductions from, 53(2)(f) 

becoming non-resident, 128.1(4)(b) rental, capital cost allowance, Reg. 1100(11)—(14.2) 


Property (cont'd) : 
becoming resident in Canada, 128.1(1)(b) ¢ replacement, 13(4), (4.1), 14(7), 44(5) 


ee election, 45(2) 

ee insurer, by, 138(11.3)-(11.41), (11.6) 

*¢ principal residence, election, 45(3) 

eee where not available, 45(4) 

convertible, see Convertible property 

cost amount, defined, 248(1) 

cultural, see Cultural property 

deceased taxpayer, of, 164(6) 

deemed acquisition of 
becoming non-resident, 128.1(4)(c) 
becoming resident in Canada, 128.1(1)(c) 
capital cost allowance rules, Reg. 1100(2.21) 
change in use, on, 45 


capital cost allowance rules, Reg. 1100(2.21) repossessed, rules applicable, 79 
change in use, on, 45 resource, see Resource property 
death, on, 70(5)-(10) restricted, see Restricted property 
deemed gain from seizure of, by creditor, 79.1 
added to cost base, 53(1)(a) small business, Reg. Part LI 
defined, 248(1) substituted 
depreciable, see Depreciable property * cost base, addition to, 53(1)(f) 
disposed of * meaning of, 248(5) 
by legal representative, Reg. 1000 surrender of, to creditor, 79 
* in part, 43, 46 tax, see Municipality: property taxes 
_ on death, definitions, 70(10) timber resource, defined, 13(21) 
disposition of, see Disposition transfer of, see Transfer of property 
eligible capital trust, proportional holdings in, 259 
deceased, of, 70(5.1) }: ’ upkeep by trust for beneficiary, 105(2) 
defined, 54; ITAR 26(12)“eligible capital property” use of or production from, see Production or use 
disposition of, 14(6) value at date of death, 70(5), (6) 
exchanges of, 14(6), (7) Property and casualty surplus (of insurer) 
exchanges of, 13(4), 44 ¢ defined, insurers, Reg. 2400(1) 
“3 replacement property, 44(5) Property taxes 
ACES. uepngeeent TX) * deductible after moving away from home, 62(3)(g) 


farm, see Farm property Tica : 4 
foreign, deferred income plans, Reg. Part L ¢ limitation on deduction as business expense, 18(2) 


former, capital gain, 44(6) Proprietor of business 

goodwill, ITAR 21 ¢ disposing of business, 25 

government assistance in acquiring *¢ fiscal period, 25 

* cost base, deductions from, 53(2)(k) * income from business, 11(1) 

having more than one use, 45 * return on death of, 150(4) 

identical, 47; ITAR 26(8)-(8.2) Proprietorship 

* defined, 248(12) * continuing business of partnership, 98(5) 
¢ life insurance corporation, of, 138(11.1) Prosecution 

income from, 9(3), 12 ° indictment, upon, 239(2) 

* defined, 9(1) ° limitation, 244(4) 


ee for dividend refund, 129(4)“income” 
** — for FAPI purposes, 95(1) * amount re share received, excluded from income, 81(1)(1) 
inter vivos gift of, 69(1)(b) © income trans 

ners disposition of, 13(4) ee exemption, 35(1)(c), 81(1)() 

ease 
* buildings on, capital cost allowance, Reg. 1102(5) 
* improvements, capital cost allowance, Reg. 1102(4) 
leasing, capital cost allowance, Reg. 1100(15)—(20) 

non-arm’s length exception, Reg. 1102(20) 

* separate classes, Reg. 1101(Sc) 

listed personal, see Listed personal property 

losses, see Non-capital loss; Loss(es): from business or 
property 


Prospecting 


Prospecting, exploration and development expenses 
amalgamations, ITAR 29(11) 

deduction by any corporation, ITAR 29(11) 

extended meaning, ITAR 29(28) 

general limitation, ITAR 29(31) 

limitation, re payments for rights, ITAR 29(13)-(15) 

mining corporation, ITAR 29(2), (3), (13) 

oil and gas corporation, etc., ITAR 29(4), (5) 

renunciation by joint exploration corporation, ITAR 29(6), (7) 


e e e e e e e e e e e e e e e e e e e e e e e e e e @ e J e e e e @ @ e e a e e e e e e e e e e e e e e e e e e 
& 


° lost, destroyed or taken 

** amalgamation, effects of, 87(2)(1.3) successor corporation, ITAR 29(25) 

e misclassified, 13(6) Prospector 

* non-depreciable capital * defined, 35(2) 

*¢ change of control, 53(2)(b.2) * receipt of shares by, 35 

* “nothings”, ITAR 21 ee deduction from amount, 110(1)(d.2) 
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Protective trust 
¢ excluded from qualifying disposition, 107.4(1)(e) 
Province, see also specific provinces by name 


* assessment re allocation of provincial income, extension of 
time for federal reassessment, 152(4)(d) 


¢ bonds issued by 
e* interest paid to non-resident, 212(1)(b)(ii)(C)MD), 212(6)-(8) 
¢ bound 
°* by garnishment orders, 224(1.4) 
ee by withholding tax requirements, 227(11) 
* capital tax of, deductibility, 18 
* communication of information to, 241(4)(d), Reg. 3003 
° one incorporated in before part of Canada, 
248(1)“corporation incorporated in Canada” 
corporation owned by, see also Crown corporation 
¢ bonds issued by 
ee interest paid to non-resident, 212(1)(b)(ii)(C)TV) 
e deemed not private corporation, 227(16) 
* exemption, 149(1)(d)-(d.4) 
defined, Interpretation Act s. 35(1) 
e for corporate tax rate, 124(4) 
¢ for provincial SIFT tax factor, Reg. 414(1) 
exempt from federal tax, Constitution Act 1867,.s. 125 
gift to, 118.11) 
government of, see Government 


includes Newfoundland and Labrador and Nova Scotia 
offshore areas, 124(4)“province” 


income earned in 
¢ deduction from tax, re schooling allowance, 120(2) 

e defined, 120(4) 

e individual, by, Reg. Part XXVI 
income not earned in 

e addition to tax for, 120(1) 
labour-sponsored venture capital corporation of 

e recovery of LSVCC credit, 211.7 
laws of 

* property transfer to spouse on death, 248(23.1) 

* support order transfers, 73(1), (1.1) 
legislature, see Legislative assembly (or Legislature) 
logging tax paid to, credit for, 127(1), (2), Reg. 700 
member of legislative assembly 

* expense allowance, exempt, 81(2) 
pension legislation, registration under, 147.1(2)(a)(i1i) 
portion of income tax 

¢ refund by Minister, 164(1.4) 
refund of tax of, to be paid by CRA, 164(1.4) 

a of qualifying environmental trust in, before 2012, 
* student loan legislation, interest paid under, credit, 118.62 
* subject to withholding tax provisions, 227(11) 

* super-R&D allowance, federal benefit, 127(9)“super-allowance 

benefit amount”, 127(10.1)(b) 

* tax collection agreement, application of payments, 228 

° tax transfer payments to, 154, Reg. 3300 

Provincial indemnities 

¢ excluded from income, 81(1)(q) 

Provincial laws, prescribed, Reg. 6500-6502 


Provincial life insurance corporation 

© conversion into mutual corporation, 139 

Provincial pension plan, prescribed (after 2009, see Specified 

pension plan) 

° assignment of pension under, 56(2) 

° benefits taxable, 56(1)(a)G) 

¢ contributions to 

°° deductible from income, 60(v), Reg. 7800(2) 

ee excepted from attribution rules, 74.5(12) 

ee interest on money borrowed to make, no deduction, 
18(11)(g) 

¢ defined, Reg. 7800 


eeeeeeee#eee#eee ¢ © @ @ eee 
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* emigration of taxpayer, no deemed disposition, 
128.1(10)“excluded right or interest’’(g)(ii1) 

* retirement pension under 

*¢ assignment of, not subject to, attribution, 74.1(1) 

° spousal contribution, 60(v)(i)(A) 

* transfer of rights to pension under, 56(4) 

¢ transfer to RRSP, RRIF or annuity, 146(21) 

Provincial reassessment 

¢ defined, 152(4)(d) 

¢ extension of time for federal reassessment, 152(4)(d) 

Provincial SIFT tax rate 

e defined, 248(1), Reg. 414(3) 

* used in calculation of tax payable 

°° by partnership, 197(2)C 

e¢ by trust, 122(1)(b)A:D, 122(3)“taxable SIFT trust 

distributions”C 

Provision 

¢ defined, ITAR 74 

Provisionable assets 

¢ defined, Reg. 8006 

Provisional past service pension adjustment (PSPA) 

¢ defined, Reg. 8303(2), (3) 

Proxy amount 

° prescnibed: for research and development expenses, Reg. 

900(4)—(10) 

ee reduction in, 127(11.1)(f) [repealed], 127(18) 

Psychologist 

° certification of impairment 

ee for disability credit, 118.3(1)(a.2)(iv) 

ee for education credit, 118.6(3)(b)Gv) 

¢ defined, 118.4(2) 

* therapy qualifying for medical expense credit, 118.2(2)(.9) 

Public authority 

* tax on disposition of cultural property, 207.3 

Public body 

¢ performing function of government 

°° corporation owned by 

eee exempt from tax, 149(1)(d.5) 

exclusion, 149(1.3) 

income test, 149(1.2) 

ee donation to, 149.1(1)‘qualified donee”’(a)(ili) 

eee by corporation, deduction, 110.1(1)(a) 

eee by individual, tax credit, 118.1(1)“total charitable gifts” 

e* exempt from tax, 149(1)(c) 

Public commuter transit services 

¢ defined, 118.02(1) 

Public corporation 

¢ amalgamation, 87(2)(ii) 

¢ defined, 89(1), 248(1) 

¢ election to trigger gain before corporation becomes, 48.1 

* existing since before 1972, ITAR 50 

¢ life insurance corporation deemed to be, 141(2) 


mortgage investment corporation, 130.1(5) 
qualifying dividend paid by, 83(1) 
shares of, donation to charity, 38(a.1) 
¢ partnership interests exchangeable for, 38(a.3) 
Public employees 
e annual dues deductible, 8(1)@)(iv) 
Public foundation, see also Charitable foundation; Registered 
charity 
° acquiring control of a corporation, 149.1(12)(a) 
ee penalty, 188.1(3) 
°° revocation of registration, 149.1(3)(c) 
e business activities of unrelated business 
e* penalty, 188.1(1)(b), 188.1(2)(b) 
e* revocation of registration, 149.1(3)(a) 
e defined, 149.1(1), 248(1) 
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Public foundation (cont’d) 
* designation of registered charity as, 149.1(6.3) 


* private foundation designated as, 149.1(13) 

¢ registration of, see Registered charity 

Public investment partnership 

¢ defined, Reg. 229.1(1) 

° ewes to publicize income information, Reg. 229.1(2), 
(3)(b) 

Public investment trust 

¢ defined, Reg. 204.1(1) 

° oe to publicize income information, Reg, 204.1(2), 
(3 

Public market 

° aay for SIFT trust and partnership distributions, 122.1(1), 

Public partnership, see also SIFT partnership 

e defined, Reg. 229.1(1) 

° ripened to publicize income information, Reg. 229.1(2), 

) 4 

Public pension benefits 

¢ defined, Reg. 85001) 

Public primary caregiver 

° defined, 146.1(1) 

Public safety occupation, . see also Firefighter; Police officer 

¢ defined, Reg. 8500(1) 

¢ early retirement permitted, Reg. 8503(3)(c)(i) 

¢ higher pension accrual rate permitted, anaes 8503(3)(g)G) 

Public school board 

¢ allowance from, exempt, 81(3) 

Public Sector Pension Investment Board 

* prescribed to own shares of pension investment corporations, 
Reg. 4802(1)(c.2) 

Public Transit Pass Credit, 118.02(2) 

* apportionment where more than one person eligible, aay 02(3) 

Public trust, see also SIFT trust 

e defined, Reg. 204.1(1) 

° Fae at to publicize income information, Reg. 204.1(2), 


Public utility 

° foreign 

dividend from, paid to non-resident, 213 

income imputed to shareholder of corporation, 213(2) 

¢ interest on obligations, 81(1)(m) 

amalgamation, 87(2)(jj) 

Publicly accessible charity information 

e defined, 241(10) 

Publicly traded 

¢ defined, Reg. 230(1) 

Publicly traded liability ‘ 

¢ defined, for SIFT trust definition, 122.1(1) 

Publicly-traded securities 

¢ donation of, to charity, zero capital gain, 38(a.1) 

*¢ partnership interests exchangeable for, 38(a.3) 

¢ prescribed, for 1971 valuation day, Reg. 4400 

¢ value on Valuation Day, ITAR 26(11), Reg. Sch. VII 

Puck, see Paid-up capital 

Pulp and paper waste 

¢ defined, Reg. 1104(13) 

° ee in eligible waste fuel, Reg. 1104(13)“eligible waste 
uel 

Pulp mills 

* capital cost allowance, Reg. Sch. II:Cl..5 

Pumping equipment 

* capital cost allowance, Reg. Sch. II:Cl. 7(j), (k) 

Punishment, see Offences 

Purchase butterfly, 55(1), (3.1), (3.2) 


Purchaser shares 

¢ defined, 85.1(2.2) 

Purifier 

* air or water, medical expense credit, Reg. 5700(c.1) 
Purpose 

* gaining or producing income, 18( 1)(a), Reg. 1102(1)(c). 
“Put-in-use” rules, see Available-for-use rules 


Q 
QET income tax rate 
¢ defined, 211.6(1) 
QFFP taxable capital gain, through trust, 104(21.23) 
QFP taxable capital gain, through trust, 104(21.21) 
QLAD, see Qualifying liquidation and dissolution 
QLP, see Qualified limited partnership 
QPIP, see Quebec Parental Insurance Plan | 
QPP, see Canada Pension Plan/Quebec Pension Plan 
QSBC, see Qualified small business corporation 
QSBC taxable capital gain, through trust, 104(21. ~ 
QST, see Quebec sales tax 
Quadrennial survey, reserve for 
¢ defined, 12(1)(h), 20(1)(0), Reg. 3600(2) 
Qualified activities 
e defined, Reg. 5202 
Qualified annuity 
¢ defined, Reg: 14081) 
Qualified Canadian labour expenditure 
¢ defined, for film/video production services credit, 125.5(1) 
Qualified Canadian transit organization 
¢ defined, 118.02(1) 
Qualified construction equipment 
¢ defined, 127(9) [repealed] 
* prescribed, Reg. 4603 
Qualified corporation (re Canadian film/video tax credit) 
¢ defined, 125.4(1) 
Qualified dependant 
¢ Child Tax Benefit 
credit in respect of, 122.61(1) 
defined, 122.6, 122.62, Reg. 6300-6302 
¢ GST credit 
credit in respect of, 122.5(3)(c); (d) 
defined, 122.5(1), 122.5(2) 
Qualified dividend 
¢ defined, 112(6.1) 
¢ stop-loss rules, 112(3.01)-(4.22) 
Qualified domestic trust 
¢ relief from double taxation, Canada-U.S. Tax Treaty: Art. 
XXVI:3(g) 
Qualified donee, see also Charity; Registered charity 
books and records, requirement to keep, 230(2) 
charity can transfer funds to, 149.1(2)(b), (c), 149. 1(3)(b), 
(b.1), 149.1(4)(b), (b.1) 
corporation eer hie to, no donations deduction 
allowed, , 110.1(10)— 
defined, 118.1(1), ok 1(1), 248(1) 
donations to 
by corporation, deduction, 110.0(1)(a) 
by individual, tax credit, 118.1(1)“total charitable gifts” 
* option granted to, 110.1(10)-(13), 118.1(21)-(24) 
* revocation of registration, 149.1(4.3), 168(1) 
* suspension of receipting privileges, 188.2(2) 
Qualified expenditure 
* pool, see SR&ED qualified expenditure pool 
¢ reduction to reflect government assistance, A eles 
¢ revocation of registration, 149.1(4.3), 168(1) 
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Qualified expenditure (cont’d) y 

¢ scientific research, for, defined, 127(9)* ‘qualified expenditure” 
* suspension of receipting privelages, 188.2(2) 

Qualified farm property 

° capital. gains deduction, 110. val 

¢ defined, 110.6(1) 


ee deemed, where capital gain neetned following ‘debt 
forgiveness, 80. 03(8)- 


ee for trust purposes, 108(1)._ 
* eligible capital property, sale of, 14(1. 1) 
Qualified fishing property 
* capital gains deduction, 110,6(2.2) 
e defined, 110.6(1) 
ee for trust purposes, 108(1) ny IG AS 
¢ eligible capital property, sale of, 141.2) .:. 0.) 
Qualified insurance corporation 2 ai 
¢ defined, Reg. 810(2) 
ee of, no certificate required before disposition, Reg. 
10(1)(a) 
Qualified investment, see also Non-qualified investment — 
¢ deferred profit sharing plans, 204*qualified investment” 
e information returns, Reg. 221 
* non-resident investment or pension fund 
ee defined, 115.2(1) 
¢ registered disability savings plan ~ 
°° defined, 205(1), Reg. 4900 
°* tax on investment that is not, 206.1 


* registered education savings ae 146. pind le Salat 
\ investment”, Reg. 4900 


ee revocation of plan for file to count 146. 12. 1); (12 » 

¢¢ tax on failure to comply, 207.1(3) 

° registered retirement income fund, 146.3(1)° qualified 
investment”, Reg. 4900 


ee tax on investment that is not, 146, 3(9); 207. 04 


* registered retirement savings plan 146(1)“qualified 
investment’, Reg. 4900. - 


** tax on investment that is. not, 146(10. 1), 207. 04 

¢ tax-free savings account (TFSA) 

ee defined, 207.0111) ~ 

*¢ obligation of issuer, 207.01(5) 

°° tax on investment that is not, 207.04 

Qualified labour expenditure (re Canadian film/video tax 
credit) 
¢ defined, 125. 4(1) 

Qualified non-resident 

¢ defined, 115.21) 

Qualified pension income 

¢ defined, 60.03(1), 118(7) 

* pension credit, '118(3)B(b) 

Qualified property 

¢ defined 

ee investment tax credit, 127(9),. (11) 

Qualified REIT property 

¢ defined, for SIFT trust and partnership distributions, 122. 1): 
Qualified related corporation 

e branch tax, 219(8) 

* non-resident insurer, of, 138(12)“qualified related corporation” 
Qualified relation 

¢ GST credit 

°° credit in respect of, 122.5(3)(b) 

ee defined, 122.5(1), 122.5(2) 

Qualified resource 

° defined, for resource allowance, claims, Reg. 1206(1).. 
Qualified resource expense 


LTA 


¢ defined (for corporate. inclusion; of partnership reat 34.2(1) 


Qualified security ages 
¢ defined, 260(1)..: ) 
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¢ loan of, deemed dividend, 260(5) 
Qualified small business corporation 


* capital gains exemption, see Qualified small atiietas 
corporation share 


e share, see Qualified small business corporation share 
Qualified small business corporation share 

capital gains deduction, 110.6(2.1) . 

death of shareholder, 110.6(14)(g) 

defined, 110.6(1) 


e deemed, where capital gain deemed following debt 
forgiveness, 80.03(8) 


¢ individual, of, defined, 108(1)‘‘qualified small business 
corporation share” 


¢ related person, 110.6(14) 

¢ rules re, 110.6(14) 

Qualified small-business property — 

¢ defined, 127(9) [repealed] : 

e investment tax credit for, 127(9)“specified percentage”(i). 

Qualified small business share ee 

e excluded from mark-to-market rules, 142.2(1)"mark-to-market 
property’’(e) 

Qualified tertiary oil recovery project, defined, Reg. 1206(1) 

Qualified transportation equipment 

e defined, 127(9) [repealed] 

* prescribed, Reg. 4601 

Qualified trust 

¢ defined, 259(3) 

Qualified trust unit)” 

° defined, 260(1) 

Qualifying acquisition ° 

¢ defined, for stock option aefebi 70) 

Qualifying active business 

¢ defined, Reg. 5100(1) 

Qualifying amount 

¢ defined, for retroactive spreading of lump- sum payments, 
L10.2(1) 

Qualifying annuity 

e defined, for pooled registered pension plan rules, 147. 5(1) 

Qualifying arrangement 

° defined 

ee for Quebec Civil Code usufruct tules, 248(3. 2) 

°° for TFSA, 146.2(1) 

Qualifying child 

° defined 

°° for Children’s Arts Tax Credit, 118.03(1) 

ee for Children’s Fitness Credit, Reg. 9400(1) 

Qualifying Class A share 

¢ defined, for LSVCC rules, Reg. 6706(1) 

Qualifying contract 

¢ for qualifying environmental trust, defined, 211.6(1) 

Qualifying corporation 

¢ defined , 

¢ ‘for refundable investment tax credit, 127. 12) 

Qualifying cost 

¢ defined, for small business investment capital gain relent 
44.11), ) 

Qualifying cost contribution arrangement 

e defined, 247(1) 

Qualifying currency 

¢ defined, for functional currency rules, 261(1) 

Qualifying debt obligation 

* defined 

ee for small business bond, 15.2(3) 

¢ + for small business development bond, 15.1(3) 

Qualifying disposition 

¢ small business investment capital gain rollover 
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aa ing disposition (cont’d) 
defied. 44.1(1), (9) 


* trusts 

ee defined, 107.4(1) 

ee rollover to trust, 107.4(3) 

subsequent disposition by trust, 107.4(4) 

Qualifying dividend 

¢ defined, 83(6) 

* paid by public corporation, 83(1) 

Qualifying educational program 

¢ defined 

¢¢ for education tax credit, 118.6(1) 

*¢ for Lifelong Learning Plan withholding exemption, 104.1(2) 

*¢ for Lifelong Learning program (loan from RRSP), 146.02(1) 

Qualifying employment 

° ae iC ' i credit to graduates working in designated regions, 

Qualifying entity 

¢ Children’s Arts Tax Credit 

e¢ defined, 118.031(1) 

¢ Children’s Fitness Credit 

ee defined, 118.03(1) 

* foreign retirement plans 

ee defined, Reg. 6804(1) 

pay) te environmental trust (formerly Mining reclamation 

trust 

* acquisition of, deduction, 20(1)(tt) 

* amalgamation of corporation, effect of, 87(2)(j.93) 

* beneficiary, credit to, 127.41 

* ¢ reduction in corporate beneficiary’s instalments, 157(3)(e) 

contribution to, deduction, 20(1)(ss) 

cost amount of interest in, 248(1)‘cost. amount’(e.2) 

defined, 211.6(1), 248(1) 

disposition of interest in, income, 12(1)(z.2) 

income from, 12(1)(z.1) 

residence of before 2012, 250(7) 

tax on, 211.6 

Qualifying exchange (LSVCC) 

¢ defined, 211.7(1) 

* disposition of approved share, 211.8(1) 

¢ exchangeable shares, 211.7(3) 

Qualifying exchange (mutual fund rollover) 

* defined, 132.2(2) 

¢ effect of, 132.2(1) 

° exemption from rules re disposition of income interest in trust, 
106(2), (3) 

Qualifying expenditure (for home renovation tax credit) 

¢ defined, 118.04(1) 

* made by condominium corporation, co-op or trust, 118.04(2) 

Qualifying foreign merger 

¢ defined, for foreign banks, 142.7(1) 

¢ effect of, 142.7(2) 

Onalifying Rou plan amount [formerly “qualifying group 

RRSP premium’’] 

¢ defined, 204.92(1.21) 

Qualifying home 

¢ for First-Time Home Buyer’s Credit and Pe) Home 
Purchase Credit, 118.05(1) 

* for RRSP withdrawals, 146.01(1) 

Qualifying homebuyer 

* defined, Reg. 104(3.01) 

Qualifying income limit 

¢ defined, for refundable ITC, 127.1(2) 

Qualifying incomes 

* defined, for foreign tax credit, 126(7), (9) 

Qualifying individual (re approved downsizing program) 

* defined, Reg. 8505(2)(b), 8505(2.1) 


Qualifying interest (in respect of foreign affiliate) 

¢ defined, 95(2)(m), 95(2.2), Reg. 5907(1.02) 

* income of foreign affiliate from active business, 95(2)(a) 

Qualifying law 

* in respect of qualifying environmental trust, defined, 211.6(1) 

Qualifying liquidation and dissolution 

¢ defined, 88(3.1) 

¢ excluded from pregnant-loss rules, 13(21.2)(e)(iii)(E)()1, 
14(12)(g)(i)(A), 18(15)(b)(iv)(A)), 40(3.4)(b)(v)(A\(D, 

40(3. 3)eey(di) 

Qualifying losses 

* defined, for foreign tax credit, 126(7), (9) 

Qualifying member 

¢ defined, FAPI rules, 95(2)(0)-(r), 248(1) 

Qualifying obligation 

* defined, Reg. 5100(1) 

Qualifying owner 

¢ defined, 149(1)(d.6) 

Qualifying partnership 

¢ defined (for corporate inclusion of partnership income 
shortfall), 34. 31) 

Qualifying payment 

¢ defined, Reg. 809(4) 

Qualifying performance income 

* defined (for amateur athlete trusts), 143.1(1) 

Qualifying period 

* defined, for phased retirement rules, Reg. 8503(16) 

¢ defined, for SIFT trust wind-up event, 248(1)“SIFT trust wind- 
up event’”(c)(ii) 

Qualifying person 

¢ defined 

ee re eligible funeral arrangement, 148.1(1) 

°* re registered disability savings plan, 146.4(1) 

*¢ re stock option rules, 7(7) 

** re treaty shopping, Canada-U.S. Tax Treaty:Art. XXIX-A:2 

Qualifying portion of a capital gain 

° RTO for small business investment capital gain rollover, 

Qualifying portion of a distribution 

¢ defined, 207.01(1)“excess TFSA amount”E 

Qualifying portion of the proceeds of disposition 

° a, for small business investment capital gain rollover, 

Qualifying relation 

¢ defined, for home renovation tax credit, 118.04(1) 

¢ defined, for public transit pass credit, 118.02(1) 

Qualifying renovation (for home renovation tax credit) 

¢ defined, 118.04(1) 

Qualifying retirement plan 

¢ defined, Canada-U.S. Tax Treaty:Art. XVIII:15 

* tax treatment of, Canada-U.S. Tax Treaty:Art. XVIII:8—17 

Qualifying services 

* benefits in respect of, 94(1)“exempt foreign trust”(f)(ii)(C) 

¢ defined, for non-resident trust rules, 94(1) 

Qualifying share 


° defined 
¢¢ RRSP or RRIF investment in cooperative corporation, Reg. 
4901(2) 


*¢  share-purchase tax credit, 192(6), Reg. 6203 

* prescribed, Reg. 6203 

Qualifying site 

* in respect of qualifying environmental trust, defined, 211.6(1) 
Qualifying survivor 

* defined, for pooled registered pension plan rules, 147.5(1) 
Qualifying transfers 

* re past service event, Reg. 8303(6), (6.1), Reg. 8304(2)(h) 
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Qualifying transitional income 

¢ defined (for corporate inclusion of partnership income), 34.2(1) 
e reserve, deduction for, 34.2(11) 

Qualifying trust 

° re cape of shares for labour-sponsored funds tax credit, 

¢ defined, 127.4(1), 211.7(1) 

Qualifying trust annuity 

¢ attribution of amount paid out from, 75.2(a) 

¢e joint and several liability, 160.2(2.1), (5) 

¢ death of taxpayer, effect of, 75.2(b) 

¢ defined, 60.011(2), 248(1) 

Qualifying withdrawals 

¢ defined, Reg. 8307(3) 

Quebec, see also Province 

° i omaee gS of civil law to federal Acts, Interpretation Act 8.1, 


¢ Environmental Quality Act, trust required by, exempt, 
149(1)(z.1) 

Gaspé, see Gaspé Peninsula 

gift of succession in, deemed to be release or surrender, 248(9) 
labour-sponsored venture capital corporation of 
e prescribed, Reg. 6700(a)(i), (vil) 

logging tax, credit for, 127(1), (2), Reg. 700 

matrimonial regime, 248(22), (23) 

Montreal, international banking centre, 33.1(3) 

northern, see Northern Canada 

Office de professions, dues deductible, 8(1)(i)(vii) 

Pension Plan, see Canada Pension Plan/Quebec Pension Plan 
RRSP, RRIF or TFSA set up in, deemed to be trust, 248(3)(c) 
renunciation of succession in, deemed to be disclaimed, 248(9) 
residents, federal tax abatement, 120(2) 

Supplemental. Pension Plans Act, Reg. 8502(d)(ix), 8510) 
tax rates, see introductory pages 

usufructs, rights of use or habitation, and substitutions, deemed 
to be trusts, 248(3) 
Quebec North Shore Paper Co. case overruled, 12(1)(r) 


Quebec Parental Insurance Plan 


¢ deduction for premiums paid by self-employed person, 
8(1)d.2) . 


¢ benefit 

°° repayment of overpayment, deduction for, 60(n)(v.1) 

ee taxable, 56(1)(a)(vii) 

e¢ | withholding tax, 153(1)(d.1) 

¢ premium 

ee paid by employee 

eee as employee 

° credit, 118.7:B(a.1), (a.2) 
deduction, 60(g) 

as employer, deduction, 8(1)(1.2) 

** paid by employer, deduction, 9(1) (general accounting 

principles) 

Quebse Pension Plan, see Canada Pension Plan/Quebec Pension 
an 

Quebec sales tax, see also Goods and services tax 


° input tax refund o o deemed to be assistance, 248(16.1), see 
also also Assistance/government assistance 


e* repaid, deemed to be reduction in assistance, 248(18.1) 
¢ rebate 


e+ deemed to be assistance, 248(16.1), see also 
Assistance/government assistance 


ee included in income, 12(1)(x) 

°¢ reduces capital cost of property, 13(7.1) 
Queen, see Crown 

Quota 


* disbursement, for charities, 149.1(1)“disbursement quota” Reg. 
3700-3702 


e farm, capital gains exemption, 110.6(1)“qualified farm 
property ’(d) 
¢ fishing, papa gains exemption, 110.6(1)“qualified fishing 
property’(d) 
R 
R&D, see Scientific research and experimental development 
RCA, see Retirement compensation arrangement 
RCA trust 
¢ defined, 207.5(1) 
¢ excluded from various trust rules, 108(1)“trust’(d) 
RCAAA, see Registered Canadian amateur athletic association 
RCGTOH, see Refundable capital gains tax on hand 
RCMP, see Royal Canadian Mounted Police 
RDSP, see Registered Disability Savings Plan 
RDTOH, see Refundable dividend tax on hand 
REIT, see Real estate investment trust 
REMIC, see Real Estate Mortgage Investment Conduit 
REOP, see Reasonable expectation of profit 
RESP, see Registered education savings plan 
RESP annual limit 
¢ defined, 146:1(1) 
e limit on RESP contributions, 146.1(2)(k) 
* penalty tax on exceeding limit, 204.9“excess amount’(a) 
RESP lifetime limit 
¢ defined, 204.9 
RFI, see Restricted financial institution 
RHOSP, see Registered home ownership savings plan 
RIC, see Regulated Investment Company (U.S.) 
RIF, see Retirement income fund 
RLSVCC, see Labour-sponsored venture capital corporation 
(LSVCC): registered 
RPP, see Registered pension plan 
RPP annuity contract, 147.4 
RRIF, see also Registered retirement income fund 
¢ defined, 248(1)“registered retirement income fund” 
RRIF strip, see RRSP strip 
RRSP, see also Registered retirement savings plan 
¢ defined, 248(1)“registered retirement savings plan” 
e depositary 
°° conditions for registration, 146(2)(c.3) 
°° defined, 146(1)“retirement savings plan’(b)(iii) 
e¢ exempt from tax on amounts added or earned, 146(20) 
ee income inclusion on death, 146(1)‘‘tax-paid amount’(b), 
146(8.8), (8.9) 
° exempt from tax on income 
ee depositary RRSP, 146(20) 
ee trust RRSP, 146(4), 149(1)@) 
° strip, see RRSP strip 
R.S.C. 1985 (5th Supp.), see Revised Statutes of Canada, 1985 
(Sth Supp.) 
RRSP strip 
¢ defined, 207.01(1) 
¢ 100% tax on, 207.05(2)(c) 
RSO, see Refund Set-Off program 
RSP, see Retirement savings plan 
Rabbi, see Clergy 
Radar equipment 
* capital cost allowance for, Reg. Sch. I:Cl. 9 
Radiocommunication equipment 
* capital cost allowance for, Reg. Sch. ICL. 8, Sch. IL:Cl. 9 
¢ defined, Interpretation Act 35(1) 
Radiological services 
e medical expense, 118.2(2)(0) 
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Rail bogies or rail suspension devices 

* capital cost allowance, Reg. 1100(1)(z), Res. Sch. II:Cl. 35(b) 
Railroad Retirement Act (U.S.) 

¢ Tier 1 benefits, Canada-U.S. Tax Treaty:Art. X VIII:5 
Railway 


* cars, capital cost allowance, Reg. wetaiiiies (itd); (Ziic), 
Reg. Sch. II:Cl. 7(h)(ii), Sch. ICI. 3 


*¢ separate classes, Reg. Kin cee Aw) 

* common carrier, see companies (below) 

* companies 

*¢ capital cost allowance, Reg. 1100(1)(z.1c), 1101(5d.2), 
1102(10), Reg. Sch. I-Cl. Wig DS; 


*¢ capitalization of expenses, 36 

* corporations, taxable income earned in a province, Reg. 406 

* cross-border, profits exempt, Canada-U.S. Tax Treaty:Art. 
VIIL:4 


* employees 

** away-from-home expenses of, deduction, 8(1)(e), (g) 

°° relieving telegrapher or station agent expenses, 8(1)(e) 

ee U.S. retirement benefits, Canada-U.S. Tax Treaty:Art. 

XVIII:5 

* expansion property, Reg. 1100(1)(zc) 

¢ locomotive, capital cost allowance, Reg. Sch. II:Cl. 6G), Sch. 
II:Cl. 7(), Sch. HCl. 10(y) 

ee refurbishing or reconditioning, Reg. 1102(19.1), (19.2) 

* modernization property, Reg. 1100(1)(zc) 

¢ rail suspension device, capital cost allowance, Reg. 1100(1)(z), 
(z.1b), Reg. Sch. II: Gi. 70), Schyl:Cl. 35 

*¢ separate classes, Reg. 1101(5d)—(Sd.2) 

e OEIC stake exempt from non-resident tax, 212(1)(d)(vii), 

* sidings, capital cost allowance, Reg. 1100(8) 

* systems, Reg. 1104(2), Reg. Sch. II:Cl. 4 

° tank car, capital cost allowance, Reg. Sch. II:Cl. 6 

* tier 1 pension benefits, Canada-U.S. Tax Treaty:Art. XVIII:5 

ee U.S. resident, exempt, Canada-U.S. Tax Treaty:Art. XV:3 

* track and related property, capital cost allowance, Reg. 
1100(1)(zb), Reg. Sch. Il:Cl. 1(h) 

°° . for mine, Reg. Sch,di-Cl.10Gn):,Sch. IG. .4) 

** separate classes, Reg. 1101(Se), (Se.1) 


° traffic control equipment, capital cost allowance, Reg. 
1100(1)(za.1), Reg. Sch. II:Cl. 1(4) 


** separate classes, Reg. 1101(Se.1) 

* trestles, Reg. 1100(1)(za.2), (zb), Reg. Sch. II:Cl. 3 
*¢ separate classes, Reg. 1101(Se.2), (5f) 

Railway system 

¢ defined, Reg. 1104(2) 

Rapid transit car 

* capital cost allowance for, Reg. Sch. II:Cl. 8 
Rapidly depreciating electronic equipment 

* capital cost allowance, Reg. 1101(5p), Reg. Sch. II:Cl. 10(f) 
Rate reduction payment 

* treated as interest, 18(9.1) 

Rates of capital cost allowance, Reg. 1100 

Rates of tax, see also Surtax 

e alternative minimum tax, 127.51 

* capital tax, financial institutions, 190.1 

* corporation, 123 

abatement, 124 

deposit insurance, 137.1(9) 

excessive election, 184(2) 

investment corporations, 130 

manufacturing and processing, 125.1 

non-resident, carrying on business in Canada, 219 
non-resident-owned investment corporation, 133(3) 
scientific research, 194 

small business deduction, 125 

surtax (before 2008), 123.2 


e e e e e e e e e e 
e e e e e e e e e e 


DPSP trust 
* non-qualified investments, on, 198 
deposit insurance corporation, 137.1(9) 
income-splitting tax, 120.4(2) 
individual, 117(2) 
abatement for provincial schooling allowance, 120(2) 
averaging, see Averaging of income 
general averaging 
surtax, 180.1 
income not earned in a province, 120(1) 
indexing of, 117.1 
over-contributions to deferred plans, 204.1 
investment corporation, 130(1) 
investment income of life insurer, 211.1(1) 
kiddie tax, 120.4(2) 
minimum tax, 127.51 
non-resident-owned investment corporation, 133(3) 
non-resident withholding tax, 212 
Part I (regular tax) 
corporation, 123(1)(a), 124(1) 
* deposit insurance corporation, 137.1(9) 
¢ — general reduction, 123.4(2) 


reduction for CCPC, 123.4(3), 125 
surtax (before 2008), 123.2 

income not earned in a province, 120(1) 

income splitting tax, 120.4(2) 

individual, 117(2) 

minimum tax, 120.4(2) 
Part I.1 (individual surtax), 180.1(1) 
Part I.2 (OAS clawback), 180.2(2) 
Part I.3 (Large Corporations Tax), 181.1(1) 
Part II (tobacco manufacturers’ surtax), 182(1) 
Part II.1 (corporate distributions tax), 183.1(2) 
Part III (excessive capital dividend election), 184(2) 
Part II.1 (excessive eligible dividend election), 185.1(1)(a), (b) 
Part IV (dividends received by private corporation), 186(1) 
Part IV.1 (preferred shares), 187.2 
Part V 

charity revocation tax, 188(1.1) 

charitable foundation, transfer of property, 188(3) 
* private foundation, non-qualified investments, 189(1) 
Part VI (financial institutions capital tax), 190.1(1) 
Part VI.1 (preferred shares), 191.1(1) 
Part VII (share-purchase tax credit refundable tax), 192(1) 
Part VIII (scientific research tax credit refundable tax), 194(1) 
Part IX (cumulative offset account), 196(1) 
Part IX.1, 197(2) 
Part X 

DPSP, inadequate consideration, 201 

DPSP, non-qualified investments or use of assets as 

security, 198(1) 
Part X.1 
¢ DPSP with excess amount, 204.1(3) 
¢ RRSP overcontributions, 204.1(2.1) 


Part X.2 Re a investment holding non-prescribed 
investment), 204.6(1) 


Part X.3 (labour-sponsored fund insufficiently invested), 
204.82(1), (3) 

Part X.4 (overcontribution to RESP), 204.91 

Part XI (registered disability savings plans) 
* advantage extended, 206.2(2) 

* inadequate consideration for property, 206(2) 
* non-qualified investments, 206.1(2) 
* using property as security, 206.3(2) 

Part XI.01 


¢ advantage extended in relation to RRSP, RRIF or TFSA, 
207.05(2) 


¢ ~excess TFSA contributions, 207.02 
¢ non-resident contributions to TFSA, 207.03 
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Rates of tax (cont’d) 


ee RRSP, RRIF or TFSA holding prohibited or non- qualified: 
investment, 207.04(2), (7) 


e Part XI.1 


ee DPSP holding non-qualified investment, 207. 1(2) 

ee RESP holding non-qualified investment, 207.1(3) ‘ 
¢ Part XI.2 (disposition of cultural property by institution), 207.3 
¢ Part XI.3 (retirement compensation arrangement), 207.7(1) 

¢ Part XII (resource royalties paid by tax-exempt person), 208(1) 
e Part XII.1 (carved-out income), 209(2) 


Part XII.2 (designated income of trust with nan ice: ous 
beneficiary), 210.2(1) 


Part XII.3 (investment income of life insurer), 211.1€1) 
Part XII.4 (qualifying environmental trust), 211.6(2) 
Part XIII (withholding tax) 


* dividends paid to non- -residents, 212(2) (as reduced by.,, 
treaty) 


ee film and video royalties, 212(5) (as reduced by treaty), 


e* other passive income of non-residents, 212(1) (as reduced 
by treaty) 


Part XIII.1 (foreign bank), 218.2(1) (as reduced by treaty.) 
Part XIII.2, 211.2(2)(b) 

Part XIV 

¢ branch tax, 219(1) (as reduced by treaty) 
* corporate emigration, 219.1 

refundable tax on corporations issuing shares, 192. 
registered charities, 188 

registered investments, re, 204.4 

e trust 

ee governed by deferred plans, 207.1 

ee inter vivos, 122(1) 

ee testamentary, 117(2) 
Reacquired property, ITAR 26(6) 

Reading services 

¢ disability supports deduction, 64(a)AGi)(L) 

¢ medical expense credit, 118.2(2)(1.43) 

Real estate, see Real property 

Real estate investment trust, see also Mutual fund trust 

* allowed as mutual fund trust, 108(2)(b)Gi)(B), 108(2)(c), 

132(6)(b)Gi) 
¢ defined, for SIFT trust and partnership distributions, 122.1(1) 
° excluded from income tax distributions tax, 122.1(1)“SIFT _ 
trust” 

¢ United States 

°« dividends paid by, Canada-U.S. Tax Treaty: Arts X:7(c) 
Real Estate Mortgage Investment Conduit 

* excess inclusion, Canada-U:S. Tax Treaty:Art. X1:9 

Real or immovable property 

¢ defined, for SIFT trust and partnership distributions, 12230 
Real property, see also Building; Land; Real or immovable 
property; Rent 

* acquired 
° capital cost, 13(5. 2) 

capital, taxable, Canada-U.S. Tax Treaty: Art. XXII 
capital gains exemption restrictions, 110. 6(1)“annual gains 
limit” “eligible real property gain” 
* defined, Income Tax Conventions Interpretation Act s. 5 
¢ disposed of 
ee non-resident, by, 216(5) 
¢* recaptured depreciation, 13(5.3) 
* income from, Canada-U.S. Tax Treaty:Art. VI 
* interest in, defined, 248(4) 

¢ leasehold interest in, see Leasehold interest 


e e ..° eoeeee® 


life estate in, 43.1 

non-qualifying real property, defined, 110.6(1) 

outside Canada 
¢ foreign tax credit to emigrant on disposition, 126(2.21) 
¢ foreign tax credit to trust, 126(2.21) 
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*¢ reporting of to CRA, 233.3 
* principal-business corporations 
ee associated, base level deduction, 18(2.3)—(2.5) 
ee base level deduction, 18(2)(f), 18(2:2) 
** specified percentage of “soft costs”, 18(3:4) 
* rent paid before acquisition, deemed CCA, 13(5.2) 
* trust owing, whether a unit trust, 108(2)(c) 
Real right in an immovable 
* meaning of, 248(4.1) 
Real-time captioning services,, see Captioning service 
Reality television 
¢ ineligible for Canadian film/video credit; Reg. 
1106(1)“excluded production’’(b)(vii) 
¢ ineligible for film/video production services credit, Reg. 
9300(2)(g) 
Reappropriations of amounts, 2210 
Reasonable efforts 
* to determine transfer prices 
ee defined, 247(4) 
e¢ required, 247(3)(a)(11)(B) 
Reasonable expectation of profit. 
* personal or living expenses; 18(1)(h), 248(1) 
* required for loss carryforward after change in control, 
11 1(5)(a)@), 111(5)(b)G) 
* required in order to deduct loss from business or property, 3.1 
Reasonableness 
* criterion for expenses, 67 
Reassessment, see also Assessment 
after normal reassessment period, 152(4)—(5) 
¢ disposition of vessel, after, 13(18) 
consequential on other change, 152(4.3) 
constitutes an assessment, 248(1)“assessment” 
deceased’s estate, election re losses, 152(6) 
election to capitalize interest, on, 21(5) 
exercise of option, on, 49(4), (5) 
extended reassessment period, 152(4)(b) 
Minister, by, 152(4), (4.1), (6), 165(3) 
¢ after filing notice of objection, 165(5) 
¢ disposing of appeal, on consent, 169(3) 
normal reassessment period, defined; 152(3.1) 
second notice of objection not required, 165(7) 
unused Part I.3 tax credit, 152(6)(f) 
validity, 165(5), (6) 
waiver of limitation period by taxpayer, 152(4)(a)(i); 152(4)(c) 
within normal reassessment period, 152(4) 
Recapture, see also Negative amounts 
* capital cost allowance, see Capital cost allowance: recapture 
° eligible capital property, 14(1) 
* goodwill, 14(1) 
* investment tax credit, 127(27)-(36) 
¢ SR&ED expenditures, 37(6) 
Receivables 
e in later year, reserve for, 20(1)(n), 20(8) 
¢ where property repossessed by creditor, 79.1(4) 
¢ 1971, ITAR 23(5)“1971 receivables” 
Receiver or receiver-manager, see also Legal representative 
clearance certificate before distributing property, 159(2) 
deemed to be legal representative, 248(1)“legal representative” 
obligations of, 159 
return to be filed, 150(3) | 
withholding tax, liability for, 227(5), 227(5.1) 
Recipient 
¢ defined, re royalty reimbursements, 80. 2(1)(a) 
Reclamation of mines, see Qualifying environmental trust 
Reclassification 
¢ depreciable property, change in class, 13(5) 
* expenditures, R&D claims, 37(12) 
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Recognized diploma 
° eeIT for credit to graduates working in designated regions, 
. ) 

Recognized forestry professional 

¢ defined, Reg. 7400(3) 

Recognized stock exchange 

¢ defined, 248(1) 

Record, see also Books and records 

¢ defined, 248(1) 

Record suspension 

* defined, 149.1(1.01) 

* effect on entitlement to operate charity, 149.1(1)‘ineligible 
individual”(a)(ii) 

Recovery 


* labour-sponsored funds tax credit, see Labour-sponsored funds 
tax credit: recovery 


¢ limit, see Recovery limit 

Recovery limit 

¢ defined, for non-resident trusts, 94(8) 

Recreation program 

* youth boarding allowance non-taxable, 6(1)(b)(v.1) 
Recreation vehicle service technician 


* apprenticeship job creation credit, 127(9)“investment tax 
credit” 


Recreational club 

* non-profit, exempt, 149(1)(1), 149(5) 
Recreational facilities 

* use of, expense not deductible, 18(1)(1)(i) 


rane sv tam program for children, see Children’s Arts Tax 
Credit 


Recreational property 

* capital cost allowance, Reg. 1102(17) 

Rectification, 169(1) 

Record suspension 

¢ defined, 149.1(1.01) 

* effect on entitlement to operate charity, 149.1(1)“ineligible 
individual’’(a)(ii) 

Red Seal trades 

* prescribed, for apprenticeship credit, Reg. 7310 

Redeeming entity 

¢ defined, 135.1(7) 

Redemption of shares by corporation 

¢ capital loss denied, 40(3.6) 

¢ deemed dividend of excess over paid-up capital, 84(3) 

Redetermination, see Determination 

Reduction of tax, see Abatement of tax 

Reed Stenhouse Companies Ltd. 


¢ Class I shares, no deemed dividend on redemption, 84(8), Reg. 
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Refinery 

* capital cost allowance, Reg. Sch. II:Cl. 10(u), Sch. II:Cl. 41 

Refrigeration and air conditioning mechanic 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Refugee 

* entitled to Child Tax Benefit, 122.6‘eligible individual”(e)(iii) 

Refund 

* after normal reassessment period, 152(4.2), 164(1.5) 

* “allowable refund” to non-resident-owned investment 
corporation, 133(6), (7), (8)“allowable refund” 

* assignment of, by corporation, 220(6), (7) 

* capital gains 

*¢ mutual fund corporation, to, 131(2), (3) 

** mutual fund trust, to, 132(1), (2) 

* Crown royalty, income inclusion, 12(1)(x.2) 

¢ dividend 


*¢* mutual fund corporation, to, 131(5) 

** private corporation, to, 129(1) 

* duty of Minister, 164(4.1) 

* employees profit sharing plan, to former beneficiary, 144(9) 

¢ fraudulently obtained, offence, 239(1.1) 

¢ included in income, 12(1)(x)(iv) 

* interest on, 164(3)-(4) 

* labour-sponsored funds tax credit clawback, 211.9 

* non-resident tax, of, 227(6)-(7) 

* of payments, see Refund of payments 

* overpayment of tax, of, 164 

*¢ application to other taxes, 164(2) 

e Part I tax, 164 

¢ Part VIII 

*¢ when deemed paid, 194(5) 

* partial refundable investment tax credit re scientific research 
and development, 164(1) 


* premiums, of, see Registered retirement savings plan: refund 
of premiums 


provincial portion of income tax, 164(1.4) 

RRSP premiums, of, 146(1)“refund of premiums” 

¢ deemed receipt of, 146(8.1) 

reassessment to give rise to, 152(4.2) 

refundable dividend tax, 129 

* application to other liability, 129(2) 

repayment on objections and appeals, 164(1.1) 
returns must be filed before payable by Minister, 164(2.01) 
tax, of 
¢ deferred profit sharing plan, to, 202(2) 
*¢ application to other taxes, 203 

¢ excessive, 160.1(1) 

tax on non-qualified investment, of 
* on disposition, 198(4), 199(2) 
* on recovery of security, 198(5) 

UI premium tax credit, 164(1.6) 

Refund benefit 

¢ defined, Reg. 8300(1) 

Refund interest 

* defined 

*¢ for M&P credit on resource income, Reg. 5303(4) 
¢¢ for corporate interest offset, 161.1(1) 

* payable to taxpayer, 164(3) 

*¢ rate of interest, Reg. 4301(b) 

Refund of payments 

¢ defined, for education savings plan, 146.1(1) 
Refund of premiums, see Registered retirement savings plan: 
refund of premiums 

Refund Set-Off program, 164(2) 

Refundable capital gains tax on hand 


¢ mutual fund corporation, of, 131(6)“refundable capital gains 
tax on hand” 


** carryover to mutual fund trust on qualifying exchange, 
132.2(1)() 
ee reduction of, 131(9) 


e Na, fund trust of, 132(4)“refundable capital gains tax on 
and” 


¢¢ addition to following reorganization, 132.2(1)(1) 
Refundable credits 

Canadian film/video production credit, 125.4 
Child Tax Benefit, 122.61(1) 

dividend refund, 129(1) 

film or video production services credit, 125.5 
GST credit, 122.5(3) 

individual resident in Quebec, 120(2) 
investment tax credit, 127.1(1) 

medical expenses, 122.51 

qualifying environmental trust credit, 127.41(3) 


2554 


Topical Index 


Refundable credits (cont’d) 
¢ U.S. social ea tax adjustment due to treaty amendment, 
Canada-U.S. Tax Treaty:Art. XVIII:5 
Refundable dividend tax on hand, see also Dividend refund 
aggregate investment income, defined, 129(4), 248(1) 
amalgamation, on, 87(2)(aa) 
deemed, 186(5) 
defined, 129(3) 
foreign investment income, defined, 129(4) 
“income” or “loss” defined, 129(4) 
meaning of certain expressions, 129(8) 
parent’s, after subsidiary wound up, 87(2)(aa), 88(1)(e.2) 
refund of, 129(1) 
taxable dividend, defined, 129(7) 
Refundable federal sales tax credit, 122.4 [repealed] 
Refundable goods and services tax credit, 122.5, see also 
Goods and services tax (GST): refundable credit 
Refundable investment tax credit 
e deemed deduction from tax otherwise payable, 127.1(3) 
¢ defined, 127.1(2) 
¢ partial refund in respect of, 164(1) 
Refundable medical expense credit, (225% 
Refundable Part IV tax, 186 
¢ refund of, 129(1) 
Refundable Part VII tax 
¢ amalgamation, on hand on, 87(2)(nn) 
* corporation issuing qualifying shares, 192, 193 
e defined, 192(3), 248(1) 
e undue deferral of, 193(6) 
Refundable Part VIII tax on hand 
e defined, 194(3), 248(1) 
¢ undue deferral, 195(6) 
Refundable taxes 
¢ investment income of CCPC, 123.3, see also Dividend refund 
e Part IV tax, 186(1) ; 
* prohibited investments for RRSP, RRIF or TFSA, 207.04 
° retirement compensation arrangement arrangement, 207.5(1) 
Regional Development Incentives Act 
° credit for graduates working in designated regions, 118.71 
Registered animal 
e defined, Reg. 1802(5) 
Registered Canadian amateur athletic association 
° business activities of, 149.1(6.01) 
constitutes qualified donee for donations, 149.1(1)“qualified 
donee’’(c) 
defined, 248(1) 
donation to, 149.1(1)“qualified donee”(c) 
by corporation, deduction, 110.1(1)(a) 
° by individual, tax credit, 118.1(1)“total charitable gifts” 
exempt from tax, 149(1)(g) 
gift to, see donation to (above) 
information return required from 
after 2011, 149.1(14) 
before 2012, Reg. 216 
penalties, 188.1 
penalty reduced by giving funds to another RCAAA, 
188(1.4), 189(6.3) 
political activities of, 149.1(6.201) 
public disclosure of information about, 149.1(15), 241(3.2) 
receipts, Reg. 3500, 3501 
records to be' kept, 230(2) 
refusal by CRA to register, 149.1(22) 
appeal from, 172(3)(a) 
objection to, 168(4) 
* revocation of registration, 149.1(4.2), 168 
appeal from, 172(3)(a) 
objection to, 168(4) 


suspension of receipting priveleges, 188.2(1) 


Registered charity, see also Charity 
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accumulation of property, 149.1(8), (9) 
annulment of registration, see registration (below) 
bequest to, see Enduring property 
books and records, 230(2) 
charitable activities 

Minister may specify amount expended on, 149.1(5) 
communication of information by Minister, 149.1(15) 


constitutes qualified donee for donations, 149.1(1)“qualified 
donee’’(b) 


controlled by person with criminal record, see Ineligible 
individual 
corporate tax return not required, 150(1.1)(a) 
criminal offence by director, see Ineligible. individual 
defined, 248(1) 
designation as foundation or organization, 149.1(6.3) 
objection to, 168(4) 
designation of, by Minister, as. public foundation etc., 
149.1(6.3) 
appeal from, 172(3)(a.1) 
director committing offence, see see Ineligible individual 
disbursement excess, 149.1(20) 
defined, 149.1(21) 
disbursement quota, 149.1(1)“disbursement quota’ 
donations to, see Gifts and donations 
ene of, penalty for false statement in receipt, 188.1(9), 


endowment to, see Enduring property 
exemption for, 149(1)(f) 
false statement to obtain registration, revocation, 149.1(4.1)(c) 
fund-raising event 
exempted from general limitation on entertainment expense 
deduction, 67.1(2)(b) 
gift to another registered charity 
revocation of registration, 149.1(4.1) 
gifts to, 118.1(1), (3) 
information returns, 149.1(14), Reg. 204(3)(c) 


investment assets, disbursement requirement, 
149.1(1)“disbursement quota’’B(a) 


loan to donor, 118.1(16) 


Minister may specify amount expended on charitable activities, 
149.1(5) 


non-qualified investment, tax re, 189 
officer of, penalty for false statement in receipt, 188.1(9), (10) 
option granted to, 110.1(10)-(13), 118.1(21)-(24) 
penalties, 188.1, 189(6.3) 
appeal of penalty, 189(8), 169(1) 
carrying on business, 188.1(2) 
conferring undue benefit on any person, 188.1(4), (5) 
failing to file information return, 188.1(6) 
false statement in receipt, 188.109), 10 
foundation acquiring control of corporation, 188.1(3) 
incorrect receipt, 188.1(7)-(10) 
making gift to delay charitable expenditures, 188.1(11) 
objection to penalty, 189(8), 165(1) 
penalty reduced by giving funds to another charity, 189(6.3) 
penalty taxes, 188, 189 
public information return, 149.1(14), (15) 
receipts issued by 
penalty for incorrect or false information, 188.1(7)—(10) 
revocation for incorrect or false information, 168(1)(d) 
requirements, Reg. 3501 
registration of, 248(1)“registered charity” 
annulment of registration, 149.1(23), (24) 
appeal from, 172(3) 
objection to, 168(4) 
refusal by Minister to register, 149.1(22) 
appeal from, 172(3) 
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Registered charity (cont’d) 
*¢e* objection to, 168(4) 
ee revocation of, 149.1(2)-(4.1), 168 


eee appeal from, 172(3) 

eee deemed year-end, 188(1) 

eee grounds for, 149.1(2)-(4.1), 168 
eee objection to, 168(4) 

eee returns required, 189(6.1) 

eee tax on, 188(1.1) 


reduction of revocation tax liability, 189(6.2) 

* remainder interest in real property, disposition to, 43.1(1) 

* specified gift, defined, 149.1(1) 

* suspension of receipting privileges, 188.2 

*¢ appeal of suspension, 189(8), 169(1) 

*¢* objection to suspension, 189(8), 165(1) 

¢ tax re, 188, 189 

* taxation year, 149.1(1) 

* ten-year gift to, see Enduring property 

* terrorism, supporting, see also Charities Registration (Security 
Information) Act 

*¢ no appeal of revocation of registration, 172(3.1) 

*¢ revocation of registration, 168(3) 

* transfer of property 

ee tax on, 188(3), (4) 

Registered disability savings plan, 146.4 

* attribution rules do not apply, 74.5(12)(a.2) 

¢ conditions, 146.4(2)-(4) 

¢ defined, 146.4(1) 

* disposition of property to, capital loss nil, 40(2)(g)(iv)(A) 

* emigration from Canada, no taxon, 128.1(10)“excluded right 
or interest’’(1ii.1) 

* exempt from tax, 146.4(5) 

¢ holder of, see Holder 

* interest on money borrowed for, not deductible, 18(11)(i) 

* non-compliant, 146.4(10)-(12) 

* payment from 


* not counted for purposes of Child Tax Benefit, 
122.6“adjusted income” 


*¢ not counted for purposes of GST/HST Credit, 
122.5(1)“adjusted income” 

** not counted for purposes of Old Age Security clawback, 
180.2(1)‘‘adjusted income” 

°* tax on, 56(1)(q.1), 146.4(6) 

e¢ withholding tax 

eee non-resident, 212(1)(r-1) 

eee resident, 153(1)(i) 

¢ qualified investments, 205(1) 

* Quebec, in, deemed to be trust, 248(3)(c) 

* reversionary trust rules do not apply, 75(3)(a) 

¢ rollover to, from RRSP, RRIF or RPP, 60.02 

¢ shortened life expectancy rules, 146.4(1.1)=(1.4) 

e tax on 

° advantage extended, 206.2 

° borrowing money, 146.4(5)(a) 

° carrying on business, 146.4(5)(b) 

° inadequate consideration for property, 206 

° non-qualified investments, 146.4(5)(b), 206.1 

° using property as security, 206.3 

* transfer to another RDSP, 146.4(8), (9) 

Registered education savings plan, 146.1, see also Education 

savings plan 

* accumulated income payment 

ee defined, 146.1(1) 

ee included in income, 146.1(7.1) 

*¢ restrictions on making, 146.1(2)(d.1) 

* amendments to, 146.1(4.1) 

* amounts received, income, 56(1)(q) 


ee @ e °@ e 


annual limit, see RESP annual limit 
annuities, holding of, 146.1(1)“qualified investment’(c) 


¢ beneficiary under 

** amount included in income, 146.1(7) 

ee defined, 146.1(1) 

* conditions for registrations, 146.1(2) 

* contribution limits, see RESP annual limit; RESP lifetime limit 
¢ defined, 146.1(1) 

* distance education programs, 146.1(2)(g.1) 

* educational assistance payment, see Educational assistance 
payment 

emigration of beneficiary, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(ili) 


* “excess amount” defined, 204.9(1), (2) 

¢ excluded amount, 146.1(7.2) 

¢ excluded from various trust rules, 108(1)“‘trust”(a) 

¢ family plan, 146.1(2)() 

¢ information returns 

*¢ by promoters, 146.1(1'5) 

ee by trustees, 146.1(13.1) 

* interest on money borrowed to contribute to, not deductible, 
18(11)(h) 

* locked-in annuities, 146.1(1)‘“qualified investment’ (c) 

* money borrowed for contribution to 

e¢ limitation on deductibility, 18(11)(g) 

notice of intent to revoke registration, 146.1(12.1) 

* appeal from, 172(3)(e.1) 

notice of revocation, 146.1(12.2) 

notification to beneficiaries, 146.1(2)(1) 

overcontributions to, tax on, 204.9-204.93 (Part X.4) 

payments out of 

* non-residents, to, 212(1)(r) 

* residents, to, 56(1)(q), 146.1(7) 

qualified investment one 

e defined, 146.1(1) 

¢ holding non-qualified investment 

*e* revocation of plan, 146.1(2.1), (12.1) 

tax on, 207.1(3) 

Quebec, in, deemed to be trust, 248(3)(c) 

refund of payments under, 146:1(1). 

registration 

* conditions for, 146.1(2) 

¢ deemed date of, 146.1012) ' 

* revocation of, 146.1(12.1), (12.2), (13), (14 

reversionary trust rules do not apply, 75(3)(a) 

revocable, 146.1(2.1) 

revocation, 146.1(13) 

¢ notice of, 146,1(12.1), (12.2) 

subscriber not taxable, 146.1(6) 

tax payable by subscribers, 204.91 


transfer of pro 0 to another plan, 146.1(2)(g.2), (j)(@ii)(B), 
146.1(6.1), 204.9(5) 


¢ trust 

e¢ rollover to new trust, 248(1)“disposition”(f)(vi) 

* trust not taxable, 146.1(5), 149(1)(u) 

° VORB of tax from payments, 153(1)(t), Reg. 103(6)(g), 
Registered home ownership savings plan, 146.2 [repealed] 
Registered investment 

° defined, 204.4(1), 248(1) 

e list of, 204.5 

¢ Minister and, 204.4(2)-(5), 204.5 ; 

* qualifies for RDSP or RESP, Reg. 4900(5) 

* tax on 

*¢ on acquisition of shares not at fair market value, 207.1(5) 
*¢ on holding certain property, 204.6 

Registered labour-sponsored venture capital corporation, see 
pg nia bt venture capital corporation (LSVCC): 
registere 

Registered life insurance policy 

¢ defined, 211(1) 
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Registered mail , 
¢ no longer needed, for notice of ebiecuone 1652) ¢ 
Registered national arts service organization 
benefits from, included in income, 56(1)(z:1) 
deemed to be registered charity, 149.1(6. wh 
defined, 248(1) 
exempt from tax, 149(1)(1) 
prescribed conditions, Reg. 8700 
receipts issued by, Reg. 3500“registered otganization”. 
registration, 149.1(6.4) 
revocation of designation, 149.1(6.5) 
Registered non-resident insurer — 
¢ defined, Reg. 804 
¢ withholding requirements, Reg. 800-805.1 — 
Registered organization 
¢ defined, for donations and gifts, Reg. 3500 
Registered pension plan, 147.1=147.3, Reg. Part 
LXXXII-LXXxXV 
¢ actuarial report, 147.2(3), Reg. 8410 
¢ actuary, defined, 147.1(1) 
administrator, 147. 1(6)-(7)_ 
e defined, 147.1(1) 
¢ obligations, 147.1(7) 
* requirement, 147.1(6) 
* separate liability, 147. 1(16) 
amendments to, 147.1(4), (15), 172(3),.(5), Reg. 8511,.8512(3) 
anti-avoidance, .146(5.21) 
¢ annuity, rollover from RPP, 147. * 
° appeal. 
ee refusal to accept amendment, from, 172(3)¢. 1), 172(5) 
¢¢ refusal to register, from, 172(3) 
° application for registration, 147.1(2), Reg. 8512C) ., 
¢ “as registered” meaning, 147.1(15) 
e average wage, defined, 147.1(1) 
¢ balance of annuitized voluntary contributions, 60. 3(2) 
* benefit provisions, transfer between, 147. 3(14.1).,, 
¢ benefits from 
° association of, with employers, Reg. 8305 
° during phased retirement, Reg: 8503(16)(25) 
° flowed through trust, 104(27) 
° unauthorized, 147.3(10),.(12) 
° maximum, Reg. 8504 
° rollover for financially, dependent “thidds 6O()(W\(B; 01): 
° taxable, 56(1)(a)(i) 
¢ bridging benefits, pension income credit, 118(8.1) 


certification of past service benefit, see Past service event 
communication of information re, 241(4)(d)(vii) 
commutation of benefits, Reg. 8503(2)(m), (n), a 1) 
compensation, defined, 147.1(1) 

conditions, 147.1(2), (5), Reg. 8501-8506 

continuation of, in amalgamation, 87(2) 

contract under, 254 

contribution, prescribed, 147. 2(2), Reg. 8516 

death of contributor, amount deductible, 147.2(6) 

defined, 248(1); ITAR 17(8) 

defined benefit provision, defined, 147.1(1) 

definitions, 147.1(1) 

designated plan, Reg. 8515 
* special rule, Reg. 8515 

eligible contribution, defined, 147-2(2), Reg. 8515(5), 8516 
emigration of member, ho’ deemed disposition, 
128.1(10)“excluded right or interest”’(a)(viii) 


* employee’s contribution deductible; 147. 244), Reg. 3502(b)«) ; 


8503(4)(a), (b) 
¢ employer’s contribution 
deductible, 20(1)(q), (s), 147, (1), Reg. Part XXVIL 
defined benefit provision, 147.2(2) 
filing of actuarial report, 147.2(3) 


ee 
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¢ limits, 147.1(8), (9), Reg. 8506(2) 
* not taxable benefit, 6(1)(a)(i)- 

exempt from tax, 149(1)(0), (0.1) x 
excluded from various trust rules, LO8(1)‘“trust”(a) 
filing annual return, Reg. 8409 

foreign plan, see Foreign plan (pension plan). 
foreign service, see Foreign service: | 
grandfathered ‘plan 
* complying before March 1996 ae bats Reg. 8509(13) 
¢ defined, Reg. 8500(1) 

includes references to “approved” plan, ITAR 17(8)) 
income accruing in 


* not taxed by U.S} Canada: S» tax treaty anaes U. S. Tax 
Treaty: Art. XVIIL7 


information return, Reg, 8409 

insolvent employer, commutation. of benefits 

¢ rollover to RRSP, 146(5.2), (5.201) wi 

¢ transfer to another RPP,.. Reg. 8517(3)=3, 02) 


insurance co Sic demutualization conversion. benefit, 
139.1(12), (14) 


limits on Ponti bafcns. 147. 1(8), (9), 147.2(4), Reg. 8506(2) 
member of plan, defined, 147.1(1) 


Minister to obtain advice of Superintendent of Financial . 
Institutions, 147.1(17) 


money borrowed for contribution to 
e limitation on interest deductibility, 18. 1)(c) 

money purchase limit, defined, 147. 1) 

money purchase provision ¥ 

¢ benefits permissible, Reg. 8506(1) 

* contributions eligible, Reg. 8506(2) 
¢ © defined, 147.101) 

° minimum amount, Reg. 8506(5), (7) 

ee — for 2008, Reg. 8506(7)(b) 

¢ transfer from RRIF, 146.3(14.1)(b) 

multi-employer plan 
e anti-avoidance, 147.1(14) 

¢ becoming revocable plan, 147.19) 

e defined, 147.1(1),; Reg. 8500(1) ’ 

¢ pension adjustment limits, 147.1(9) 

¢ registration requirements, Reg. 8510(7) 

° specified 

e* defined, 147.1(1), Reg. 8510(2) 

ee rules, Reg. 8510(3), (5)(7) 

no tax payable by, 149(1)(0), (0.1) 

non-member benefits, Reg. 8500(8) 

non-residents 

° payment under, withholding tax, 212(1)¢h) 
participating employer, defined, 147.11) — 

past service benefits, determination of, 147.1(10) 

past service contributions 

° ety voluntary contributions, deductible for 1986, 

by employee 
e — rollover where pre- pasren 28, 1988 commitment, 60.02) 
by employer 
¢ deductible, 147.2(2), Reg/'8516(2) 
past service event ' 
¢ defined, 147.1(1), Reg. 8300(1), (2) 
*. restrictions on pension ies and benefits, 147.1(10), Reg. 
8306, '8307(2) 

past service payments into, 57(4) 

payment under, taxable, 56(1)(a)(i), 212(1)(h), 254 
pension adjustment, see Pension adjustment ; 
pension adjustment limits, » see also Pension adjustment 
phased retirement, Reg. 8503(16)+(25) 
plan as registered, 147.115) 

pooled, see Pooled registered pension ES 

prohibited investments, Reg. 8502(h), 8514(1) 
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Registered gral plan (cont’d) o 
* refund of undeducted past service additional voluntary 
contributions, 60.2(1) 


registration of, 147.1(2), (3) 
e additional conditions, 147.1(5) 
* amendments, conditions for acceptance of; 147.1(4) 
¢ deemed from time of application, 147.1(3) 
¢ regulations, 147.1(18), Reg. Part LXXXIII-LXXXV 
* revocation of, 147.1(13), 147.3(12) 
ee notice, 147.1(12) 
** notice of intention, 147.1(11) 
reorganization of money purchase plan, 147.3(7.1) 
repayment of post-1989 benefits, 60(j.04) 
repayment of pre-1990 benefits, 60(j.03) 
reporting requirements, Reg. 8400-8410 
retiring allowances transferred to, 60(j.1) 
reversionary trust rules do not apply, 75(3)(a) 
rollover, see transfer from; transfer to 
salary deferral leave plan, Reg. 8508 
shared-funding arrangement, Reg. 8501(6.1) 
single amount, defined, 147.1(1) 
specified multi-employer plan 
defined, 147.1(1), Reg. 8510(2) 
rules, Reg. 8510(3), (5)-(7) 
spouse, defined, 147.1(1) 
successor plan, Reg. 8308(8) 
teacher’s contributions, 147.2(5) 
termination of, Reg. 8409(3) 
transfer of members to new plan, Reg. 8500(9) 
transfer of property between benefit provisions, 147.3(14.1) 
transfer to, Reg. 8502(b)(iv) 
¢ PRPP, from, 147.5(20)(c)(iii) 
° RRIF, from, 146.3(14.1)(b) 
transfers from 
actuarial surplus, of, 147.3(4.1), (7.1) 
annuity, to, 147.4 
another RPP, to, 147.3(1)-(8), Reg. 8517 
death, on, 147.3(7) 
deemed, 147.3(14) 
division of amount transferred, 147.3(11) 
excess, 147.3(13) 
lump sum on death, 147.3(7) 
marriage breakdown, on, 147.3(5) 
money purchase plan to money purchase plan, 147.3(7.1) 
pre-1991 contributions, 147.3(6) 
RRIF, to, 146.3(2)(f)(v), (vi), 147.3(1), (4)-(7), (10) 
RRSP, to, 147.3(1), (4)-(7), (10) 
registered disability savings plan, to, on death, 60.02 
restrictions re, 147.3(12) 
spousal RRSP, to, 60(j.2) 
taxation of amount transferred, 147.3(9) 
transfers to 
actuarial surplus, of, 147.3(4.1), (7.1) 
another RPP, from, 147.3, Reg. 8517 
deferred profit sharing plan, from, 147(19) 
via a trust, 104(27.1) 
marriage breakdown, on, 147.3(5) 


pension benefits received through trust, of, 60(j)(ii) 
RRSP, from, 146(16) 
retiring allowance, 60(j.1) 
unregistered plan, from, 60(j)(i) 
United States tax treatment of, see Qualifying retirement plan 
* variable benefits, Reg. 8506(1)(e.1) 
* wage measure, defined, 147.1(1) 
Registered plan 
* defined, 207.01(1) 
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money purchase, plan from money purchase plan, 147.3(7.1) 


Registered retirement income fund 
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acceptance for registration, 146.3(2) 

administration fees, non-deductible, 18(1)(u) 

advantage, 207.01(1)“advantage”’, 207.05 

amended 

* deemed receipt, 204.2(1.4) 

amounts received, income, 56(1)(t) 

annuitant 

¢ defined, 146.3(1) 

* emigration from Canada, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(1i) 

annuities, holding of, 146.3(1)‘qualified investment’’(b.1), (b.2) 

benefits taxable, 146.3(5) 

business carried on by, 146.3(3)(c) 

carrier, defined, 146.3(1)annuitant” 

change in fund after registration, 146.3(11)—-(13) 

common-law spouse, breakdown of relationship, 146.3(14)(a) 

death of last annuitant, 146.3(6)-(6.2) 

* carryback of losses, 146.3(6.3), (6.4) 

defined, 146.3(1), 248(1) 

depositary, 146.3(1)“carrier”(d) 

* conditions for registration, 146.3(2)(c) 

* exempt from tax on amounts added or earned, 146.3(15) 

designated benefit 

* amount deductible, 146.3(6.2) 

* deemed received, 146.3(6.1) 

° defined, 146.3(1)“designated benefit” 

¢ transfer of, to spouse, child or grandchild, 146.3(6.11) 

designation of charity as beneficiary, 118.1(5.3) 

disposition of property to, capital loss nil, 40(2)(g)(iv)(A) 

eligible amount, 146.3(6.11) 


emigration of annuitant, no deemed disposition, 
128.1(10)“excluded right or interest’”’(a)(ii) 


excessive small business property holding, tax, 207.1(5) 
(repealed retroactively) 


excluded from various trust rules, 108(1)‘trust’(a) 
exempt from tax, 146.3(3), 149(1)(x) 

income accruing in 

* not taxed, 146.3(3), (15), 149(1)(x) 


* not taxed by U.S., Canada—U.S. tax treaty Canada-U.S. Tax 
Treaty:Art. XVIII:7 


income not subject to annual accrual, Reg. 7000(6) 
information returns, Reg. 215 


insurance oes a demutualization conversion benefit, 
139.1(12), (14) 


interest income deemed not received by annuitant, 146.3(15) 
investment counselling fees, non-deductible, 18(1)(u) 
locked-in annuities, 146.3(1)“qualified investment’’(b.2) 
losses after death, 146.3(6.3), (6.4) 

minimum amount 

¢ defined, 146.3(1), Reg. 7308(3), (4) 

ee for 2008, 146.3(1.1) 

*¢  recontribution due to reduced 2008 minimum, 60.021 


° A tte oa to pay out annually, 146.3(1)‘‘retirement income 
und” 


non-qualified investment 
¢ defined, 146(1), 207.01(1) 

* tax on, 207.04 

non-resident, payment to, 212(1)(q) 

payments under 

* attributed to spouse, 146.3(5.1) 

* joint and several liability for tax on, 160.2(2)-(4) 
* non-resident, to, 212(1)(q) 
e¢ election to file return, 217 

* taxable, 146.3(5) 

* withholding of tax, 153(1)(1), Reg. 103(4), 103(6)(d.1) 
prohibited investment, tax on, 207.04 

property 

¢ disposition or acquisition, 146.3(4) 
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Registered retirement income fund (cont'd) 
ee transfer of, 146.3(14)-(14.2) 
used as security, recovery of, 146.3(10) 
¢ “property held” in connection with the fund, 146.3(1) 
¢ qualified investment, defined, 146.3(1) 
* Quebec, in deemed to be trust, 248(3)(c) 
* registration of, 146.3(2) 
¢ retirement income, defined, 146(1) 
¢ retirement income fund, defined, 146.3(1) 
¢ reversionary trust rules do not apply, 75(3)(a) 
¢ revocation of registration, 146.3(11)—(13) | 
e rollover, see see transfer from; transfer to 
* services in respect of, non-deductible, 18(1)(u) 
* tax-paid amounts, see Tax-paid amount 
* tax payable by 
*¢ on acquisition of shares not at fair market value, 207.1(5) 
ee on non-qualified or prohibited investment, 207.04 


transfer from ) 
another RRIF, to, 146.3(2)(e)-(e.2) 146.3(14)(b)(i) 
marriage breakdown, on, 146.3(14)(a) 
money purchase RPP, to, 146.3(14.1)(b) 
not a disposition, 248(1)“disposition”(g) 
PRPP, to, 146.3(14.1)(a) 
RRSP, to, 146.3(14)(b)(ii) — 
registered disability savings plan, to, on death, 60.02 
spouse’s RRSP, to, on marriage breakdown, 146.3(14)(a) 
transfer to 19S 
* amount to be included in income, 146.3(5.1) 
e another RRIF, from, 146.3(14)(b)G) 
° balance of annuitized voluntary contributions, pre- 10/9/86, 
60.2(2) 
e deceased spouse’s RRSP, from, 60(1) 
* not a disposition, 248(1)‘disposition”(g) 
e - PRPP, from, 147.5(20)(c)(iv) i 
¢ RPP, from, 146.3(2)(f)(v), (vi), 147.31), (4)-(7), (10) 
e RRSP, from 146(16), 146.3(5.1) 
e rules, 146.3(5.1)-(5.5) 
trust, not taxed, 146.3(3),. 149(1)(x) 
withholding of tax, 153(1)(), Reg. 103(4), 103(6)(d.1) 
Registered retirement savings plan 
¢ administration fees, non-deductible, 18(1)(u) 
¢ advantage, 207.01(1)‘advantage”, 207.05 
° age 71 maturity, 146(2)(b.4), 146(13.2) 
amended plan, 146(12) 
¢ deemed receipt, 204.2(1.4) 
* payments out of, subject to withholding of tax, 
amount deductible 
e excess premiums, 146(8.2) 
deemed not premiums, 146(8.21) 
amount included in computing income, 146(8.3)-(8.7) 
amounts received from, income, 56(1)(h), 146(8) 
annuitant 
e defined, 146(1) . 
¢ emigration from Canada, no deemed disposition, 
128.1(10)‘excluded right or interest”(a)(@) 
° annuities, holding of, 146(1)‘qualified investment”(c.1), (C:2) 
* annuity acquired or provided under, pre-Oct9/86 
balance of annuitized voluntary contributions to RPP, 
60.2(2) 
attribution rule re payments from spousal plan, 146(8.3) 
benefits from, 146(8)—(8.91) : 
rollover for financially dependent child, 60(1)(v)(B:01) 
spousal plan, attribution to spouse, 146(8.3) 
taxable, 146(8) 07 
where plan not registered at end of year entered into, 
146(15 
* borrowing against, 
income inclusion, 146(10)(b) 
¢ prohibited for depositary plan, 146(2)(c.3)(ii) 
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¢ borrowing from : 

ee to finance education, see Lifelong Learning Plan 

e¢ to purchase a home, see Home Buyers’ Plan 

¢ business carried on by, 146(4)(b) 

¢ change in, after registration, 146(12), (13) 

ee advantage extended by issuer, 146(13.1) 

* common-law spouse, breakdown of relationship, :146(16) 

* contributions, see premiums (below) 

* cumulative excess amount re, 204.1(2.1), 204.2(1.1) 

¢ death, effect of, 146(8.8)—-(8.91) 

*¢  carryback of losses, 146(8.92), (8.93) 

ee refund of premiums-to child or grandchild, rollover to new 
RRSP, 60()(v)(B.1) 
refund of premiums to spouse, child or grandchild, 
146(1)“refund of premiums” 

e deduction limit, 146(1)“RRSP deduction limit” 

ee defined, 248(1) 

¢ defined, 146(1), 248(1) 

* definitions, 146(1) 

e designation of charity as beneficiary, 118.1(5.3) 


disposition of property to, capital loss nil, 40(2)(g)(iv)(B) 
dollar limit, 146(1)“RRSP dollar limit” 
¢ defined, 248(1) 
election re refund of premiums, ITAR 61(2), Reg. 5600 
emigration of annuitant, no deemed disposition, 
128.1(10)“excluded right or interest”(a)() 
excess amount for a year re, 204.2(1) 
excess contributions 

tax on, 204.1 
e withdrawal of, 146(8.2) 


excessive small businéss property holding, tax, 207.1(5) 
(repealed retroactively) 


e excluded from various trust rules, 108(1)“trust’’(a) 

° exempt from tax, 146(4), 149(1)(r) 

¢ Home Buyers’ Plan, see Home Buyers’ Plan 

¢ home mortgage as investment, Reg. 4900(1)G)-G.2) 


income accruing in 
e not taxed, 146(4), 149(1)@) 
* not taxed by U.S., Canada-U:S. Tax Treaty: Art. XVIIL7, 
XXIX:5 
* income not subject to annual accrual, Reg. 7000(6) 
¢ information returns, Reg. 214, 214.1 
° insurance corporation demutualization conversion benefit, 
139.1(12), (14) 
* interest on money borrowed to invest in, not deductible, 
18(11)(b) 
* investment counselling fees, non-deductible, 18(1)(u) 
¢ investment in small businesses, Reg. 4900(6), (12) 
¢ issuer extending advantage, 146(13.1) 
e “issuer” of, defined, 146(1) 
* labour-sponsored venture capital corporation, 
127.4(1)“qualifying trust’, 127.4(6)(a) 
labour-sponsored venture capital corporation shares, acquisition 
of, 127.4(1)“qualifying trust” (3) 
life insurance policies, 146(11) 
Lifelong Learning Plan, see Lifelong Learning Plan 
losses after death, 146(8.92), (8.93) 
maturity by age 71, 146(2)(b.4), 146(13.2) 
money borrowed to pay premium 
¢ limitation on interest deductibility, 18(11)(b) 
mortgage as investment, Reg. 4900(1)G)-G-2) 
net past service pension adjustment, meaning, 146(1) 
non-qualified investment 
¢ defined, 146(1), 207.01(1) 
e tax on, 207,04 
* non-resident withholding tax, 212(1)()) 
* overcontribution to 
no deduction for, 146(5) 
non-deductible, withdrawal of, 146(8.2) 
tax on, 204.1(2.1) 


ee 
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Registered retirement savings plan (cont’d) 


e ° e e e e e e e e e @ e e e e e ° e e e e e e 


* transfer from RPP, deduction if withdrawn, 147.3(13.1) 
payments under 
* joint and several liability for tax on, 160.2(1), (3), (4) 
¢ non-residents, to, 212(1)(1) 
ee election to file return, 217 
* remuneration, Reg. 100(1) 
* taxable, 56(1)(h), 146(8), 212(1)(1) 
¢ withholding tax, 153(1)() 
pledging assets of, see borrowing against (above) 
premiums 
amount deductible, 60(i), 146(5), (5.2), (6.1) 
excess, refunded, deemed not premiums, 146(8.21) 
minimum tax, 127.52(1)(a) [repealed] 
paid before registration, 146(14) 
refund of, on overcontribution, 146(8.2) 
undeducted, 204.2(1.2) 
prohibited investment, tax on, 207.04 
property used as security for loan, recovery of, 146(7) 
qualified investments of, 146(1), Reg. 4900 
Quebec, in deemed to be trust, 248(3)(c) 
recontribution of certain withdrawals, deduction for, 146(6.1) 
refund of excess contributions, 146(8.2) 
refund of premiums, 146(1) 
death before 1972, ITAR 61(2), Reg: 5600 
deemed receipt of, 146(8.1) 
defined, 146(1) 
estate, to, 146(8.1) 
transferred to annuity, RRSP or RRIF, 60(1) 
used to purchase income-averaging annuity contract, 
deductible, 61(2)(d) 
registration of, 146(2), (3), (13.1) 
* change after, 146(12), (13) 
retiring allowance, transfer to, 60(j.1) 
reversionary trust rules do not apply, 75(3)(a) 
rollover, see transfer from; transfer to 
rules governing, 146 
security, not to be used as, 146(2)(c.3)(ii) 
services in respect of, non-deductible, 18(1)(u) 
spousal plan, 146(8.3) 
attribution on withdrawals, 146(8.3) 
defined, 146(1) 
premiums 
* amount deductible, 146(5.1) 
* not subject to income attribution rules, 74.5(12) 
transfers to, from RPP or DPSP, 60(j.2) 
spouse 
¢ breakdown of relationship, on, 146(16) 
* transfer to, on death, 146(1)“refund of premiums”, 146(8.91) 
tax on over-contributions to, 204.1 
tax-paid amounts, see Tax-paid amount 
tax payable by 
* on acquisition of shares not at fair market value, 207.1(5) 
* on non-qualified or prophibited investment, 207.04 
* termination at age 71, 146(2)(b.4) 
transfer from 
* registered disability savings plan, to, on death, 60.02 
transfer from, to other plan or RRIF, 60(1), 146(16) 
* amount to be included in income, 146.3(5.1) 
* not a disposition, 248(1)“disposition’’(g) 
¢ rules, 146.3(5.1)-(5.5) 
* tracking of funds, 146(8.4) 
transfer to 
another RRSP, from, 146(16) 
capital loss deemed nil, 40(2)(g)(iv)(A) 
capital loss denied, 40(2)(g)(iv)(B) 
DPSP, from, 147(19) 
deceased person’s RRSP, from, 60(1) 


e e e e e 


*¢ not a disposition, 248(1)“disposition’’(g) 
PRPP, from, 147.5(20)(c)(iv) 
pension benefits received through a trust, 60(j)(ii) 
RPP, from, 147.3(1), (4)(7), (10) 
division of amount transferred, 147.3(11) 
taxation of amount transferred, 147.3(10) 
RRIF, from, 146.3(14)(b)(ii) 
retiring allowance, 60(j.1) 
spouse, for, on marriage breakdown, 147.3(5) 
spouse’s RPP or DPSP, from, 60(j.2) 
unregistered plan, from, 60(j)(i) 
¢ trust 
¢¢ disposition of property by, 146(9) 
non-qualified investments acquired by, 146(10) 
non-qualified investments held by 
tax payable, 146(10.1) 
not taxed, 146(4), 149(1)(r) 
* United States residents, deferral, Canada-U.S. Tax Treaty:Art. 
XVIII:7 
¢ United States retirement plan, deduction limit applies, 
146(1)“unused RRSP AeActoun room’ (b)D(ii), Canada-US. 
Tax Treaty:Art. XVII:11 
* unused deduction room, meaning, 146(1) 
* withdrawal of funds for education, see Lifelong Learning Plan 
* withdrawal of funds to purchase home, see Home Buyers’ Plan 
* withholding on withdrawals of funds, Reg. 103(4) 
Registered securities dealer, see also Broker; Investment 
dealer; Securities 
¢ defined, 248(1) ' 
* securities lending arrangement payments to non-residents 
*¢ exemption from withholding tax, 212(1)(b)(xii) 
information return required, 212(18) 
tax on excessive payments, 212(19) 
* software development by, no R&D credits, 248(1)“scientific 
research and experimental development’(b)(ii) 
Registered segregated fund trust 
* excluded from various trust rules, 108(1)‘‘trust’’(a) 
Registered supplementary unemployment benefit plan 
* amendment of, amounts received, 145(4) 
* benefits received, income, 56(1)(g) 
¢ defined, 145(1) 
* emigration of employee, no deemed disposition, 
128.1(10)“excluded right or interest’’(a)(xi) 
employer’s contribution under, 20(1)(x), 145(5) 
excluded from various trust rules, 108(1)‘‘trust’(a) 
reversionary trust rules do not apply, 75(3)(a) 
rollover to new trust, 248(1)“disposition’’(f)(vi) 
trust not taxable, 145(2), 149(1)(q) 
winding-up of, amounts received, 145(4) 
Registration 
¢ business, see Business number 


* Canadian amateur athletic association, 248(1)“registered 
Canadian amateur athletic association” 


*¢ appeal from refusal or revocation by Minister, 172(3), (4) 
* certificate in Federal Court, of tax owing to Crown, 223(3) 
* charity, see Registered charity: registration of 

* deferred profit sharing plan, 147(2)-(5), Reg. 1501 

* education savings plan, 146.1(2), (4), (12) 

* employees profit sharing plan, as DPSP, 147(3), (4) 

¢ GST, see Business number 

¢ labour sponsored venture capital corporation, 204.81(1) 


multi-employer pension plan, Reg. 8510(7) 

national arts service organization, 149.1(6.4) 

* appeal from refusal or revocation by Minister, 172(3), (4) 
pension plan, 147.1(2), (3), Reg. 8512(1) 

* multi-employer plan, Reg. 8510(7) 

profit sharing plan, as DPSP, 147(2) 


pepisteted education savings plan, see education savings’ plan 
(above) 
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Registration (cont’d) 
* registered investment, deemed, 204.4(7) 
* registered pension plan, see pension plan (above) 


° any retirement income fund, see retirement income fund 
elow . 


* registered retirement savings plan, see retirement savings plan 
(below) 


retirement income fund, 146.3(2) 

retirement savings plan, 146(2), (3), (13.1) 

revocation of, see Revocation of registration 

tax shelter, CoA. see also Tax shelter 

Registration information 

¢ defined, re, disclosure of taxpayer information, 241(10) 

e disclosure of, 241(4)() 

Regular. adjustment period _ 

¢ defined, re indexed debt obligation, Reg. 7001(7) 

Regular customers 

e defined, for FAPI rules, 95(2.4)(b) 

Regular eligible amount 

e defined, for Home Buyers’ Plan, 146.01(1) 

Regulated innovative capital 

¢ defined, 122.1(1) water: 

e excluded in determining whether trust is.SIFT trust, 
122.1(1)“investment’’(b) (ii) 

Regulated Investment Company (U.S.) 

¢ dividend paid to Canadian ‘resident, Canada-U.S, Tax 
Treaty:Art. X:7(b) 

Regulations 

¢ definitions in, Interpretation.Act s. 16 

¢ failure to comply with, penalty, 162(7) 

* incorporating material amended from time ito time, 221(4) 


Income Tax, reproduced after the Income Tax Act and Income 
Tax Application Rules 


judicial notice to be taken of, 244(12) 

meaning, 248(1) : 

provision for, 147.1(18), 214(13), 215(5), 22101) 
publication of, in Canada Gazette, 221(2) 

reducing amount of non-resident withholding tax, 215(5) 
residents in Canada, re; 214(13) 

retroactive effect, limitation on; 221(2) 

whether binding on Her Majesty, 221(3) 

Regulatory innovative capital, see Regulated innovative capital 
Rehabilitative therapy 

e for hearing/speech loss, medical expense, 118.2(2)(1.3) 
Reimbursement 

¢ alimony or maintenance payments, 56(1)(c.2), 60(c.2) 

¢ disability insurance top-up paid by employer, 8(1)(n.1) 

* election to offset against outlay or expense, 12(2.2) 

¢ housing loss, by employer, 6(19)-(22) 

¢ included in income, 12(1)(x) 

e* prescribed amount, Reg. 7300 

e inducements, 20(1)(hh) 

* legal expenses of collecting salary etc., re 


¢ included in employee’s income, 6(1)Q) 
loss in value of home, for, 6(19)—(22) 
medical expenses, 118.2(3)(b) 
motor vehicle expenses, in respect of, 6(1)(b) (xi) 
payments as 
* election re adjusted cost base, 53(2)(s), Sh) 
etroleum/natural gas etc. royalties included in income, for, 
0.2 ’ 
* received by beneficiary of trust, or partner, 12(2.1) 
¢ salary or wages, of, 8(1)(n) 
* support payments, 56(1)(c.2), 60(c.2) 
Reimbursement payment 
¢ defined (re top-up disability payments), 8(1)(n.1)@) 
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Reinsurance. arrangement 
¢ defined, 211(1) 
Reinsurance commission 
¢ deduction, 20(1)Gj) 
¢ defined, Reg. 1408(1) 
¢ exclusion from matchable expenditure rules, 18.1(15) 
e inclusion in income, 12(1)(s) 
e reserve for, .20(7)(c) 
Reinsurance recoverable 
e defined, Reg. 2400(1) 
Reinsurance recoverable amount 
¢ defined, Reg. 1408(1) 
Reinsurance trust 
* exemption from withholding tax, 212(19)(d) 
Reinsurer HsbaUt 
° er pesos, excluded from matchable expenditure: rules, 
Related, see Related persons 
Related business 
¢ of charity 
ee defined, 149.1(1) 
*e revocation of registration. for carrying, on other business, 
149.1(2)(a) . 
Related group, defined, 251(4) 
Related persons, see also Associated corporations 
e deemed not to deal at arm’s length, 251(1)(a) 
e defined, 251(2) 
** extended meaning under debt forgiveness rules, 80(2)() 
** special rule for butterfly transactions, 55(5)(e) 
¢* special rule for deemed dispositions of trusts, 104(5.7)(b) 
¢ special rule for financial institutions tax, 190.15(6) 
¢ special rule for foreign affiliates, 95(2.2)(b), 95(6)(a)(1) 
** special rule for loans to non-residents, 17(11), (11.1), (11.3) 
°° special rule for transfer pricing, Canada-U.S. Tax 
reaty:Art. [X:2 
Related segregated fund trust, 138.1 
adjusted cost base of, 53(1)(1), 53(2)(q) 
application on qualifying disposition to trust, 107.4(3)(g) 
defined, 138.1(1)(a) 
flow-through entity for capital gains exemption, 39.1(1), (6) 
minimum tax not payable by, 127.55(f)() 
rollover to new trust, 248(1)‘‘disposition’(f)(v1) 
Related transactions 
¢ defined, for foreign tax credit, 126(7) 
Relationship, defined, 251(6) 
¢ for certain Part I.3 purposes, 181.5(6) 
Release or surrender, defined, 248(9) 
Relevant authority, see also Competent authority 
¢ defined 
¢ for policy reserves in insurance business, Reg. 1408(1) 
¢ for prescribed amount and recovery rate, Reg. 8006 
Relevant contribution (re eligible funeral arrangement) 
e defined, 148.1(1) 
Relevant conversion benefit 
e defined, for insurance demutualization, 139.1(16)(a) 
Relevant criminal offence, see also Relevant offence 
° causing person to be ineligible to manage charity, 
149.10 1)“ineligible individual”(a) 
e defined, 149.1(1) 
Relevant factor 
e defined, 248(1) 
Relevant foreign tax law 
* defined, for artificial foreign tax credit generator rules, 
91(4.1)(a) 
Relevant limit (re debt forgiveness rules, partnerships) 
e defined, 80(15)(b) 
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Relevant limit (re debt forgiveness rules, siperais (cont’d) 
¢ limitation on deduction to partner, 80(15)(a) 
Relevant loss balance (for debt forgiveness rules) 
¢ application of, 80(3), (4) 
¢ defined, 80(1) 
Relevant non-arm’s length entity 
¢ defined, for FAPI rules, 95(1) 
Relevant offence, see also Relevant criminal offence 
* causing person to be ineligible to manage charity, 
149.11 ‘ineligible individual’’(b) 
* defined, 149.1(1) 
Relevant period 
¢ for trust deemed disposition rules, defined, 104(5.7) 
Relevant person 
¢ defined, for private foundations, 149.1(1) 
Relevant person or partnership 
* defined, for foreign accrual property loss, Reg. 5903(6) 
Relevant spot rate 
¢ defined, for functional currency rules, 261(1) 
Relevant tax factor (for FAPI) 
e defined, 95(1) 
Religious order, members’ charitable gifts, 110(2) 
Religious organization, see Communal organizations; Registered 
charity 
Relocation, see also Moving expenses 
* counselling, see Counselling services 
° eligible, see Eligible relocation 
* reimbursement for loss of value of home, see Housing loss 
Remainder interest, disposition of, see Life estate in real 
property 
Remission orders 
° text of, reproduced after the Income Tax Regulations 
Remittance of taxes withheld, see also Withholding tax 
* deemed remitted on day received by Receiver General, 248(7) 
* interference with, by secured creditor, 227(5.2)—(5.4) (draft) 


° age employers must remit through financial institution, 
153(1);, Reg. 110 


ee exception, 153(1.4) 

¢ small employers, quarterly remittance, Reg. 108(1.12) 

¢ source withholdings, Reg. 108 

* unclaimed dividends and interest, 153(4), Reg. 108(4) 
Remote work site, employment at, 6(6), see also Northern 
Canada 

Remuneration, see also Salary 

e defined 


*¢ for Canadian film/video tax credit, Reg. 
1106(1)“remuneration” 


¢* for source withholdings, Reg. 100(1) 

¢ information returns, Reg. Part II 

* ranges of, Reg. Sch. I 

° total 

*¢ defined, Reg. 100(1) 

* unpaid, 78(4) 

* withholding of tax on, 153(1)(a) 

ee failure to remit amounts withheld, 227(9.5) 
°° failure to withhold, 227(8.5) 

Renewable energy, see energy: renewable 
Renovations 

* disability-related 

ee deductible, 20(1)(qq) 

** medical expense credit, 118.2(2)(1.2) 

Rent 

¢ accrual of, to date of death, 70(1)(a) 

¢ deduction for, 9(1) 

¢ future period, for 

°° not “outlay” or “expense” 66(15)‘outlay” or “expense” 


* income 
ee taxable, 9(1) 


** whether specified investment business, 125(7)“specified 
investment business” 


* non-resident withholding tax, see paid to non-resident (below) 

* office, paid by employee, 8(1)(i)(ii) 

°° certificate of employer, 8(10) 

° 3S 5 depreciable property before acquisition, deemed CCA, 

¢ paid to non-resident, 212(1)(d), 212(13) 

ee alternative tax, 216 

°° re railway rolling stock, exemption, 212(1)(d)(vii) 

* prepaid, non-deductible, 18(9) 

* scientific research expenditures, limitations, 37(8)(d)(ii) 

* treaty rules, Canada-U.S. Tax Treaty:Art. VI 

Rent from real or immovable property 

¢ defined, for SIFT trust and partnership distributions, 122.1(1) 

Rental cost 

¢ defined, Reg. 5202 

Rental or leasing property 

¢ defined, 127.52(3) 

* minimum tax, 127.52(1)(b), (c)(ii) 

Rental properties 

* capital cost allowance, Reg. 1100(11)-(14.2), 1101(1ac)-(lae) 

*¢  non-arm’s length exception, Reg. 1102(20) 

¢ defined, Reg. 1100(14)-(14.2) 

* minimum tax, 127.52(1)(b), (c.2)(ii), 127.52(3)“rental or 
leasing property” 

Renunciation, see Flow-through shares 

Reorganization, see also Amalgamation; Rollover; Winding-up 

* butterfly, 55(3)(b) 

* corporate, generally, 84-88 

¢ divisive (butterfly), 55(3)(b) 

¢ effect on stock options, 7(1.4), (1.5) 

¢ mutual fund corporation or trust, 132.2 

° aye: payment to shareholder deemed dividend, 84(2), 


* of capital, exchange of shares, 86(1); ITAR 26(27) 
* property acquired in course of 
°° capital cost allowance, Reg. 1100(2.2) 
* registered pension plan, members transferred, Reg. 8500(9) 
* treaty protection, Canada-U.S. Tax Treaty:Art. XIII:8 
Repaid amount (tax shelter investment) 
¢ defined, 143.2(10) 
Repair 
* automobile, see Automobile: operating costs 
Repayment, see also Reimbursement 
* amount previously included in income, 20(1)(m.2) 
* application to other taxes, 164(2) 
* employment insurance benefits, 60(n), (v.1) 
* government assistance, see Assistance/government assistance: 
repayment of 
inducements, 20(1)(hh) 
overpayment of interest, by taxpayer, 164(3.1) 
¢ deduction for, 20(1)(1l) 
pension benefits, 60.03), (j.04) 
* policy loan, 60(s) 
* Quebec Parental Insurance Plan benefits, 60(g) 
¢ shareholder’s loan, 20(1)(j) 
° tax, see Refund 
Repayment period 
¢ defined, for Lifelong Learning Plan, 146.02(1) 
Repeal 
* legislation, Interpretation Act s. 25(1) 
¢ regulations, Interpretation Act s, 31(4) 
Replacement cost of property 
* value of inventory, 10(4) 


eee e 
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Replacement obligation 

* corporation in financial diffi ion f “resi 
Gaibhelding tax 333) difficulty, exemption from non-resident 

Replacement property, see also Exchanges of property 

¢ defined 

ee for capital property, 44(5) 

ee for depreciable capital property, 13(4), (4.1) 

ee for eligible capital property, 14(6), (7) 

e* for Home Buyers’ Plan, 146.01(1) 

¢ shares, see Replacement share 

¢ taxable Canadian property 

ee capital property, 44(5)(c), (d) 

ee depreciable property, 13(4.1)(c), (d) 

Replacement share 

° on for small business investment capital gain rollover, 

Repo agreement, 260(1)‘‘securities lending arrangement” 

Reportable property - 

¢ defined, 128.1(10) — 

¢ reporting of, required, 128.1(9) 

Reportable transaction 

e defined, 237.3(1) 

e defined, re transactions with non-residents, 233.1(1) 

¢ information return required, 237.3(2) ° 

ee filing by one person constitutes filing by all, 237.3(4) 

ee filing deadline, 237.3(5) 

°* penalty for failure to file, 237/3(8) 

Reported reserve (of insurer) 

¢ defined, Reg. 1408(1) 

Reporting entity | 

¢ foreign affiliate reporting 

ee defined, 233.4(1) 

ee obligation to file, 233.4(4) 

¢ foreign property reporting 

ee defined, 233.3(1) 

ee obligation to file, 233.3(3) 

Reporting partnership 

¢ defined, re transactions with non-residents, 233.1(1) 

Reporting person 

¢ defined 

ee re transactions with non-residents, 233.1(1) 

e* re qualified investments, 221(1) 

Reporting requirements, see Information. return 

Repossession of property 

¢ effect on creditor, 79.1 

°° capital gains reserve, 79.1(3) 

ee deemed cost of seized property, 79.1(6) 

ee foreign resource property, 79.1(2.1) 

°° in same taxation year as sale, 79.1(5) 

e* inventory reserve, 79.1(4) 

¢ effect on debtor, 79 

Representation allowances, not income, 6(1)(b) (iii), (iv) 

Representation expenses 

e deductible, 20(1)(cc) 

¢ deemed deducted as depreciation, 13(12) 

¢ election to defer, 20(9), Reg. 4100 

Representative 

¢ of deceased taxpayer, see Legal representative of deceased 
taxpayer 

* of government entity, defined, 241(10) 

* of taxpayer, disclosure of information to, 241(5) 

Representative of deceased taxpayer, see Legal representative 

of deceased taxpayer 

Repricing of stock options, 110(1.7), (1.8) 

Repurchase of shares, 260(1)‘‘securities lending arrangement” 
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Required statement 

¢ defined, Reg. 809(4) 

Requirement, see Demand; Garnishment for taxes unpaid 
Res judicata, 169(2) 

Rescheduling of deb ; i il 
DOC e Dye t, expenses deductible, 20(1)(e)(ii.2), 
Research and development, see Scientific research and 
experimental development 

Research grant 

¢ receipt of, income, 56(1)(0) 

¢ refund of, 56(1)(p) 

¢ repayment of, deductible, 60(q) 

Reserve 

allowed, 20(1)(1)-(0) 

amalgamation, on, 87(2)(g), (i), G) 

amount not due until later year, 20(1)(n) 
¢ no deduction in certain circumstances, 20(8) 

capital gain, 40(1)(a)(iii), 40(2)(a) 
¢ donation to charity of non-qualifying security, 40(1.01)(c) 
ee disallowed in year of death, 72(1)(c) 

¢ on exchange of property, 44(1)(e)(ili) 

¢ where property repossessed by creditor, 79.1(3) 
contingent account, limitation on deductibility, 18(1)(e) 
corporation that is member of partnership, 34.2(11) 
credit unions, Reg. Part VI 

debt forgiveness, 61.2-61.4 

defined 

¢ for capital gains, 40(1)(a)(iii) 

¢ for large corporations tax, 181(1) 


¢ for registered labour-sponsored venture capital corporations, 
204.8(1) 


disallowed, 18(1)(e), 20(7) 

donation of non-qualifying security to charity, 40(1.01)(c) 
e disallowed in year of death, 72(1)(c) 

doubtful debts, 12(1)(d), 20(1)() 

exchange of property, 44(1)(e)(iii) 

foreign exchange restriction, 91(2), (3) 

goods not delivered, 12(1)(e), 20(1)(@m) 

guarantees etc., for, 12(1)(d.1) 

impaired debts, 20(1)()(i) 

imputed to spouse on death of taxpayer, 72(2) 

insurance agent or broker, 32 

insurer, see Insurance corporation: policy reserves; Insurance 
corporation: reserve for unpaid claims 

inventory, 20(1)(n) 

¢ where property repossessed by creditor, 79.1(4) 

life insurer’s, 138(3) 

limitation on deductibility, 18(1)(e) 

manufacturer’s warranty, 20(1)(1), (m), (m.1), (a), (0) 
maximum cumulative, of credit union, 137(6)“maximum 
cumulative reserve” 

negative, of insurer, 20(1)(e.1), 20(22), Reg. 1400(2) 
not deductible, 18(1)(e), 20(7) 
quadrennial survey, 12(1)(h), 20(1)(0), Reg. 3600 
qualifying transitional income (corporate partner), 34.2(11) 
reported (insurer), Reg. 1408(1) 

sectoral, defined, 20(2.3) 

services not rendered, 12(1)(e), 20(1)(m) 

transportation tickets, 20(6) 

undelivered food or drink, 20(6) 

unearned commissions, 32 

unpaid claims, see Insurance corporation: unpaid claims 
reserve adjustment 

¢ unpaid insurance policy claims 

¢ deduction, life insurance business, 138(3)(a)(@i) 

ee deduction, non-life insurance business, 20(7)(c) 

ee limitation, 18(1)(e.1) 

e unrealized receivables, 20(1)(n) 


Topical Index 


Reserve (cont’d) 
* wind-up, on, 88(1)(e.1) 
e year of death, not deductible for, 72(1) , 
Reserve adjustment 
¢ life insurance corporations capital tax, 190.11 
Reserve amount 
* re resource property, defined, 66(15) 
Reserve deficiency 
¢ defined, Reg. 1403(8)(c) 
* revision of policy lapse rates, Reg. 1403(8)-(10) 
Reserve transition amount 
¢ defined, for transitional accounting rules 
ee life insurer, 138(12) 
ee non-life insurer, 12.5(1) 
Reservoir 
¢ substances injected into, deduction for, 20(1)(mm) 
Residence 
* cost of maintaining after move, deduction, 62(3)(g) 
* loss in value of, reimbursement, see Housing loss 
* principal, see Principal residence 
Resident beneficiary 
° defined, 94(1) [proposed] 
Resident compensation 
e defined, Reg. 8300(1) 
Resident contributor 
° defined, 94(1) [proposed] 
Resident of Canada 
¢ absent from Canada 
ee child care, moving, and attendant expenses, 64.1 
becoming, see Becoming resident in Canada 
ceasing to be, see Ceasing to be resident in Canada 
corporate emigration, 219.1 
corporation, 250(4) 
corporation deemed not, 250(5) 
deemed, 250 
¢ for capital gains exemption, 110.6(5) 
tuition credit, 118.5(2) » 
defined, 250 
authorized foreign bank, 212(13.3) 


* non-resident trust, 94(1)(c)(i) [to be repealed], 94(3)(a) 
[proposed)}; Income Tax Conventions Interpretation Act s. 


e e e e e e e e e e e 
e 


e 


entitled to U.S. treaty benefits, Canada-U.S. Tax Treaty:Art. 
XXIX-A:2 


extended meaning of, 250(1), (2) 

former, see Former resident 

former, deemed employed in Canada, 115(2)(c) 
income earned in a province, Reg. 2601 

liability for tax, 2(1) 

ordinarily, meaning of, 250(3) 

part-year, see Part-year resident 

partnership, Income Tax Conventions Interpretation Act s. 6.2 
regulations re, 214(13) 

returning, 128.1(6), (7) 

short-term, 128.1(4)(b)(iv) 

treaty purposes, Canada-U.S. Tax Treaty:Art. IV 

trust, deemed, 94(3)(a) lbroposed) Income Tax Conventions 
Interpretation Act Ss. 

Resident portion (of as 

¢ defined, 94(1) 

* included in deemed-resident trust’s income, 94(3)(f)(ii) 
Residential property 

* defined, for minimum tax purposes, 127:52(3) 

* partnership investing in 

*¢ capital cost allowance limitation, 127.52(2) 


Residential schools settlement, see Indian Residential Schools 
Settlement trust 


Residual balance (upon debt forgiveness) 

e defined, 80(14) 

¢ included into income, 80(13) 

Residual pportion (on disposition of specified debt obligation), 
see also Current amount (on disposition of specified debt 
obligation) 

¢ application of, 142.4(4) 

¢ defined, 142.4(8) 

*¢ re disposition by financial institutions, Reg. 9200(1) 
Resman Holdings TCC case overruled, 66.1(6)“Canadian 
exploration expense’”’(d)(i), 66.1(9)(a) 

Resource 

¢ defined, Reg. 1206(1) 

¢ mineral, see Mineral resource 

Resource activity 

¢ defined, for resource allowance claims, Reg. 1206(1) 
Resource allowance, 20(1)(v.1) [repealed], Reg. 1210 [repealed] 


Resource expenses, see also Canadian development expense;. 
Canadian exploration expense; Canadian oil and gas property 
expense 
* amounts recovered included in income, 59 
Canadian development expenses, 66.2 
Canadian exploration and development expenses, 66(1) 
Canadian exploration expenses, 66.1 
Canadian oil and gas property expenses, 66.4 
change of control, rules, 66.7(10), (11) 
cumulative offset account, 66.5 
ei through shares, 66(12.6)-(12.74), see also Flow-through 
shares 
flow-through to shareholder, 66(12.6), (12.62), (12.64) 
foreign exploration and development expenses, 66(4) 
joint exploration corporation, 66(10)—(10. 4) 
limited partner, at-risk rules, 66.8 
minimum tax, 127.52(1)(e), (e.1) 
partnership, of, 96(1)(d) 
reduction of, on debt forgiveness, 80(8) 
successor rules, 66.7 
“warehousing” prohibited, 66(19) 
Resource income 
¢ manufacturing profits, Reg. 5203 
Resource profits 
¢ defined, Reg. 1204(1.1), 5202 
Resource property 
¢ Canadian, see Canadian resource property 
¢ carved-out income, see Carved-out income 
* deceased taxpayer’s, 70(5.2) 
disposition 
* consideration for, on amalgamation, 87(2)(p) 
¢ involuntary, 59.1 


° reserve for uncollected amount . 

**e income in later year, 59(2) 

* expropriation, 59.1 

* foreign, see also Foreign resource property 
*¢ proceeds of disposition, 59(1) 

¢ partnership, of, 96(1)(d) 

¢ rules for trusts, 104(5.2) 

* timber, see Timber resource property 

* trust, see Resource property trust 

Resource rate reduction percentage 

¢ defined, 125.11(1) 

* reduction in corporate tax rate, 125.11(2) 
Respiratory aids 

¢ medical expense, Reg. 5700(c), (c.1),, (c.2) 
Respite care, see Attendant; Nursing home 
Restricted farm loss 

* addition to adjusted cost base of land; moa hie 
* amalgamation, on, 87(2.1) 
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Restricted farm loss (cont’d) 

carryover of, 111(1)(c) | ‘ 

deduction by partner where partnership disposes of land, 101 
defined, 31(1), (1.1), 111), 248(1) 
determination of, by Minister, 152(1.1), (1.2), (I. a 
limitation on deductibility, 31(1), APS) 

partnership, from, 96(1) 

reassessment, 152(6)(c) 

reduction of, on debt forgiveness, 80(3)(c) : 

Restricted financial institution, see also Financial institution; 
Taxable RFI share 

¢ defined, 248(1) 

* dividends received on term preferred shares, 112(2.1) 

¢ receiving dividends on taxable RFI shares ~~ 


ee seu) shares acquired under securities lending arrangement, 


¢ software development by, no R&D credits, 248(1)"scientific 
research and experimental development”(b)(i) - 
Restricted financial institution (RFI) shares, taxable 


e a op dividends received by restricted financial institution, © 


e¢ information return, 187.5 

ee partnership, 187.4 

Restricted investment ' 

¢ defined, for pooled registered pension et 147. 51) 
Restricted property 

¢ defined, 94(1) [proposed], 94(14) 

ee deemed, on indirect transfer to trust, 94(2)(b) 


e determination of value when contributed to deemed- Keath 
trust, 94(9) 


e FAPI on contribution of to certain trusts, 94.2(1)(b) 

¢ for non-resident trust rules 

Restrictive covenant (or non-competition payment) 

¢ allocation of price paid, 68(c) 

¢ defined, 56.4(1) 

¢ employment income from 

ee taxable when receivable after 3 years, 6(3.1) 

e income from 

ee deduction for bad debt, 60(f) 

eee bad debt recovered, 56(1)(m) 

ee included in income, 56.4(2) 

°* non-resident withholding tax, 212(1)(i), 212(13)(g) 

* succession planning exclusion, 56.4(8.1) 

Restructuring of debt, cqpenses deductible, 20(1)(e)Gi. 2), 

20(1)(e. 1) G11) 

Retention of books and records, 230(4), (4- 1) 

Retirement benefits 

¢ defined, Reg. 8500(1) 

¢ while continuing employment (phased retirement), Reg. 

8503(16)—(25) 

Retirement compensation arrangement 
administration of, corporation exempt, 149(1)(0. D@B) 
amount paid in respect of 

¢ withholding of tax, 153(1)(p)-@) 
amount payable under trust, not income, 12(1)(m)(ii) 
amounts received by employer under, includable in income, - 
12(1)(n.3) 
amounts transferred under, deduction from income, 60G.1) 
benefits under 

¢ deduction from income re, 60(t) 

¢  includable in income, 56(1)(x), (z) 

* not includable in employee’s income, BCG) 


received by another 
* joint and several liability for tax on, 160. 3° 
contribution to 
* tax on, 207.7(1) 
¢ withholding, Reg. 103(7) 
creation of trust, 207.6(1) 
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e deduction for contributions to | 

ee by employee, 8(1)(m2), 60(t), (u) 

ee by employer, 18(1)(0.2), 20(1)(r) 

e defined, 248(1), Reg. 6802 i 

¢ disposition of interest in 

*¢ amount included in income, 56(1)(y) 

ee deduction from income re, 60(u) 

¢ disposition of property by trust, 56(11) 

e distribution by trust, 107.2 

* emigration of employee, no deemed disposition, 
128.1(10)“excluded: right or ‘interest’’(a)(ix) | 
employee benefit plan becoming 

e deemed contribution, 207.6(4) 
employer contribution deductible, 20(1)(r) 


excluded from non-resident trust rules, 94(1)“exempt foreign 
trust’(e) [proposed] 


¢ failure to withhold amounts in respect of, 227(8.2) 
° foreign plan, see Foreign plan (pension plan) 


° 20763) employee carrying on personal services: business, 


° life insurance policies, 207.6(2) 

¢ Member of Parliament, Reg. 6802.1 

* money borrowed to make employee contributions 
ee limitation on interest deductibility, 18(11)(e) 


non-resident compensation plan not retirement compensation 
arrangement 


°° exception re “resident’s arrangement’, 207. spe 

* payment of tax, 207.7(3) 

* pension income credit. not available, 118(8)(e), (f) 

¢ portion of benefits taxable, 56(1)(a)(i) 

* prescribed plan or arrangement, 207.6(6), Reg. 6802 

* purchase price of interest in, paid by non-resident, 212(1)@) 

e refund of tax, 207.7(2) . 

¢ refundable tax, 207.5—207.7 

ee defined, 207.5(1) 

e¢ election re, 207.5(2) 

° resident’s arrangement, 207.6(5) 

¢ resident’s contribution, defined, 207:6(5:1) 

e reversionary trust rules do not apply, 75(3)(a) 

¢ severability of plan, 56(10) 

¢ subject property 

ee defined, 207.5(1) 

¢ tax payable, 207.7(1) 

e transfer to another RCA, 207.6(7) 

*e no withholding, Reg. 103(7)(a) 

¢ trust 

** corporation administering, exempt, Ha OKe 1)G)(B) 

ee creation of, 207.6(1) 

ee defined, 207.5(1) 

e* exempt from tax, 149(1)(q.1) 

* withholding tax, 153(1)(p)-(r), Reg. 103(7) 

Retirement counselling, see Counselling services 

Retirement income, defined, 146(1) 

Retirement income fund, see also Registered retirement income 
und 

° registration of, 146.3(2) 

e* appeal from refusal, 172(3)(g), 180 

e* deemed refusal by Minister, 172(4)(f) 

ee revocation of, 146.3(11)-(13) 

* services relating to, non-deductible, 18(1)(u) 

Retirement payment 

¢ election to average, ITAR 40 

¢ single, from deferred profit sharing plan, 147(10.1), (10.2), 

Reg. 1503 

Retirement savings plan, see also Registered retirement savings 
lan 

: appeal from refusal to register, 172(3)(b), 180 

¢ deemed registered, when, 204.2(3) 

¢ defined, 146(1) 


Retirement savings plan (cont’d) 
* foreign, see Foreign retirement arrangement 


* registration of, 146(2), (3) 

¢* deemed refusal by Minister, 172(4)(b) 

* services relating to, non-deductible, 18(1)(u) 
Retiring allowance 

¢ defined, 248(1) 


* emigration, no deemed disposition of right; 128.1(10)“excluded 


right or interest’(d) 

income, 56(1)(a)(1i) 

legal costs of collecting or establishing right to 

¢ deduction for, 60(0.1) 

* income when recovered, 56(1)(1.1) 

paid to non-resident, 212(1)G.1) 

¢ election to file return, 217 

repayment of, deductible, 60(n)(iii) 

spread retroactively over prior years, 110.2, 120.31 
transferred to RRSP or RPP, 60(j.1) 

unpaid, 78(4) 

withholding tax, 153(1)(c), Reg. 103(4), (6)(e) 
Retroactive effect, see also Grandfathering 

* of amendments to pre-RSC Sth Supp. Act, ITAR 79 

¢ of interest, to date of effect of amendment, 221.1 

* of regulations, to date of public announcement, 221(2) 
Retroactive legislation 

¢ GAAR amendments, 245(4) 

* GST disallowed as moving expense, 62(3)(f) 
Retroactive lump-sum payment, see Lump-sum payment 
Retrospection, ITAR 17(4) 

Return of income 

e defined 

e¢ for GST Credit, 122.5(1) 

¢¢ for OAS clawback, 180.2(1) 

Returned property 

¢ from charity to donor, 110.1(16), 118.1(27), Reg. 3501.1 
Returning former resident, 128.1(6), (7) 

Returns, see also Information return 

* alternative to withholding tax, 216(1), 217 
¢ amended, 152(6) 

¢ bankrupt individual, 128(2)(e), (f) 

* carved-out income, tax on, 209(3) 

* corporation, 150(1)(a) 

*¢ electronic filing mandatory, 150.1(2.1) 
¢ death of beneficiary, 104(23)(d) 

¢ death of partner or proprietor, 150(4) 

¢ deceased taxpayer, 150(1)(b), (e) 

¢ deferred income plans 

** over-contributions, 204.3 

** property held by, 207.2 

* demand for, by Minister, 150(2) 

* designated persons, 150(1)(e) 

e due date, 150(1) 


electronic filing of, 150.1 
* mandatory, 150.1(2.1) 
employee’s declaration, 227(2) 
* when to be filed, Reg. 107 
¢ where not filed, 227(3) 
estates, 150(1)(c) 
estimate of surtax, 180.1 
estimate of tax, 151 
excessive eligible dividend designation, 185.2(1) 
extension of time for filing, 220(3) 
failure to file, penalty 
demand by Minister, 150(2) 
penalty, 162(1) 

repeated, 162(2) 

trustees etc., 162(3) 
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¢ false 
e¢¢ penalty for, 163(2) 

ee “understatement of income”, 163(2.1) 

¢ films, Reg. 225 

¢ guardian, etc., 150(1)(d), (e) 

* home insulation program, Reg. 224 

* incomplete, penalty, 162(5) 

¢ individual, 150(1)(d), (e) 

*¢ in bankruptcy, 128(2)(e) 

¢ information, see Information return 

¢ late filing, penalty, 162(1) 

¢ Minister not bound by, 152(7) 

* non-profit organization, 149(12) 

* omission in, penalty, 163(2) 

¢ Part I, 150 

¢ Part I.1, 180.1(3) 

e Part 1.2, 180.2(5)(a) 

o Part Lom Lolo 

e Part II, 183(1) 

¢ Part IL.1, 183.2 

e- Part LE teat $5.2(1) 

¢ Part IV, 187(1) 

¢ Part IV.1, 187.5 

¢ Part V, 188(1)(b) [to be repealed], 189(6), (6.1) 
e Part VI, 190.2 

¢ Part VI.1, 191.4 

e Part VII, 193(1) 

e Part VIII, 195(1) 

e Part IX, 196(2) 

e Part IX.1, 197(4), (5) 

¢ Part X, 202(1) 

e Part X.1, 204.3 

e Part X.2, 204.7 

¢ Part X.3, 204.86 

¢ Part X.4, 204.92 

¢ Part XI, 207(1) 

¢ Part XI.01, 207.07(1) 

¢ Part X11. 207.2 

e Part XI.2, 207.4 

© Part XI.3, 207.7(3)(a) 

¢ Part XII, 208(2) 

¢ Part XII.1, 209(3) 

¢ Part XII.2, 210.2(5) 

¢ Part XII.3, 211.2 

¢ Part XII.4 (qualifying environmental trust), 211.6(3) 
e Part XII.5, 211.8(2) 

¢ Part XII.6, 211.91(2)(a) 

¢ Part XIII.1, 218.2(5) 

¢ Part XIII.2 (optional), 218.3(3)-(9) 

¢ Part XIV, 219(3) 

¢ proof of, 244(17)-(19) 

¢ public authorities (Part XI.2), 207.4 

e refundable Part VII tax, 193(1) 

* refunds not payable until all filed, 164(2.01) 
* registered investment, 204.7 

° a ay failures to report an amount of income, penalty for, 
* required of employee, 227(2) 

ee where not filed, 227(3) 

* separate 

** amounts receivable on death, 70(2) 

¢¢ bankrupt individual, 128(2)(e), (f) 

ee death of beneficiary, 104(23)(d) 

e¢ death of partner or proprietor, 150(4) 
e¢e  off-calendar year adjustment, 34.1(9) 
*¢ deductions in computing taxable income, 114.2 
** minimum tax carryover not applicable, 120.2(4) 
*¢ minimum tax not applicable, 127.55 
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Returns (cont’d) 
ee tax credits, 118.93 


* tax-exempt persons (Part XII), 208(2) 

¢ trustees etc., 150(3) 

ee failure to file, penalty for, 162(3) 

ee in bankruptcy, 128(2)(e) 

¢ trusts, 150(1)(c) 

* understatement of income, 163(2.1) 

Revenue Canada, see Canada Revenue Agency 

Revenue guarantee 

¢ created tax shelter, Reg. 231(6)(b)(ii) 

* prescribed, for film shelter, Reg. 7500 

Reverse attribution, 74.5(11) 

Reverse takeover, 256(7)(c) 

Reversionary trust, 75(2), (3) 

Reversionary year 

¢ defined, for functional currency rules, 261(1) 

Revised Statutes of Canada, 1985 (5th Supp.) 

* amendments to previous Act, ITAR 79 

* continuity of previous versions of Act, ITAR 75, 77 

¢ effective dates, ITAR 73 

Revocable living trust 

¢ excluded from qualifying disposition, 107.4(1)(e) 

Revocable plan 

e defined 

ee for DPSP, 147(21), Reg. 8408(2) 

e¢ for PRPP, 147.5(3), (4) 

ee for RPP, 147.1(8), Q), 147.3(12), Reg. 8301(14)(a), 
8305(2)(a), 8408(2), 8501(2), 8503(11), (15), 8506(4), 
8511(2), 8515(9) 

Revocable trust, 75(2), (3) 

Revocation of Canadian film/video production certificate, 

125.4(6) 

Revocation of elections, 220(3.2) 


¢ election a mutual fund trust for December 15 year-end, 
132.11€1.1) 


e election to be non-resident-owned investment corporation, 
134.2 


* election to postpone 21-year rule by trust, 104(5.31) 

* election to trigger capital gains exemption, 110.6(25) 
Revocation of film/video production services certificate, 
125.5(6) 

Revocation of registration, see also Notice of intent 
amateur athletic association, 149.1(4.2), 168 

appeal from, 172(3), 180(1), 204.819) 

charity, 149.1(4.1), 168, 188, 188.1 

deferred profit sharing plan, 147(14)-(15) 

education savings plan, 146.1(12.1), (12.2), (13), (14) 
labour-sponsored venture capital corporation, 204,81(6)—-(9) 
national arts service organization, 149.1(6.5) 

pension plan, 147.1(11)-(13) 

profit sharing plan, 147(14)—-(15) 

pooled registered pension plan, 147.5(23)-(27) 
qualified donee, 149.1(4.3), 168 

retirement income fund, 146.3(11)-(13) 

retirement savings plan, 146(12) 

Revocation tax, charities, 188 

Revoked corporation (registered labour yenture capital) 
e defined (RLSVCC), 204.8(1), 211.7(1) 

Revoked plan, see Deferred profit sharing plan 

Rider 

¢ deemed to be separate life insurance policy 

¢e for insurer’s reserves, Reg. 1408(5), (6) 

** when added to pre-1990 policy, 12.2(10) 

Riding horses 

¢ eligible for children’s fitness credit, Reg. 9400(5) 
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Right of use or habitation (Quebec) 
¢ deemed to be trust, 248(3) 
Right to receive an amount 
* cost amount of, 248(1)“‘cost amount’(e) 
Right to receive production 
¢ deduction of matchable expenditure prorated, 18.1(4) 
¢ defined, 18.1(1) 
* disposition of, income inclusion, 12(1)(g.1), 18.1(6) 
Right to reduce 
¢ defined, for limitations on contingent expenditures, 143.4(1) 
Rights 
¢ exchange of, on amalgamation, 87(4.3) 
Rights or things 
* acquired by beneficiary 
ee deemed cost, :69(1.1) 
¢ exclusions, 70(3.1) 
¢ transferred to beneficiaries, 70(3) 
¢ value of, included in income at date of death, 70(2) 
Rights to drill or explore, see Exploration and drilling rights 
Rights to income 
¢ transfer of, 56(4) 
River improvements 
* capital cost allowance, Reg. 1102(7) 
Road, see also Specified temporary access road 
* capital cost, 13(7.5)(b), Reg. 1102(14.3) 
Roadways 
* capital cost allowance, Reg. Sch. II:Cl. 1(g), Sch. If:Cl. 17 
ee for mine, Reg. Sch. If:Cl. 10(), Sch. ICl..41 
Robinson case overruled, 253.1 
Rocking bed, as medical expense, 118.2(2)(i) 
Roller skating rink floor, Reg. Sch. I:Cl. 10) 
“Rolling start’ rule, 13(27)(b), 13(28)(c), 13(29) 
Rollout 
¢ from trust, 107(2) 
* on partnership ceasing to exist, 98(3) 
Rollover, see also Transfer of property 
accounts receivable, 22 
amalgamation, on, 87 
bare trust, to or from, 248(1)“disposition’’(e)(i) 
convertible debentures, 51 
convertible property, 51 
corporation, to, 85(1) 
by partnership, 85(2) 
capital property, 85(1)(c.2) 
depreciable property, 85(1)(c) 
eligible capital property, 85(1)(d) 
farming inventory, 85(1)(c.2) 
from shareholder, 85(1) 
ee eligible property, 85(1.1) 
ee inventory, 85(1)(c.1) 
¢* wholly-owned corporation, 85(1)(e.2), 85(1.3) 
cumulative eligible capital 
eon transfer of business to spouse or corporation, 24(2) 
death, on 
¢ registered retirement savings plan, 60(1)(v)(B.1), 
146(8.8)-(8.91) 
¢ to registered disability savings plan, 60.02 
* to spouse or spouse trust, 70(6), (6.1) 
debt, in settlement of commercial debt obligation, 80(2)(h) 
demutualization of insurance corporation, 139.1(4)(a), (d) 
distress preferred share, converted to or from debt, 
80.02(3)-(5) 
effect on shares held by former resident of Canada, 128.3 
exchange of property, 13(4), (4.1), 44 
exchange of shares, 51(1) 
exchange of shares on reorganization of capital, 86 


oe ee 
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Rollover (cont'd) 


farm property, of, 70(9)-(9.31), 73(3)H44.1) 

farming inventory, transfer to corporation, 85(1)(c.2) 

fishing property, of, 70(9)—(9.31), 73(3)+(4.1) 

foreign share for foreign share exchange, 85.1(5), (6) 

foreign spin-off, 86.1 

insurance business, 138(11.5), (11.94) 

insurer policyholder’s rights, on demutualization, 139.1(4)(a), 
(d) 

internal reorganization, 86 

life insurance policy 

e to child, 148(8) 

* to spouse 

ee° inter vivos, 148(8.1) 

ee on death, 148(8.2) 
mark-to-market property prohibited, 85(1.1)(g)(iii) 
mutual fund trust or corporation, 132.2 
net income stabilization account/NISA Fund No. 2 

* to corporation, 85(1)(c.1), 85(1.1)@) 

* to spouse or spouse trust, 70(6.1) 
non-resident insurance business, of, 138(11.5) 
parent, to 

* on death of individual, 70(9.6) 

* on wind-up of corporation, 88(1) 
partnership, from 

* to new partnership, 98(1) 

* to partners on windup, 98(3) 

* to proprietorship, 98(5) 
partnership, to, 97(2) 
qualifying disposition to a trust, 107.4 
registered disability savings plan, to, on death, 60.02 
registered pension plan to RPP annuity, 147.4 
registered retirement savings plan, on death, 60(1)(v)(B.1), 
146(8.8)-(8.91) 
reorganizations, 84-88 
replacement property, 13(4), (4.1), 44 
reserves for year of death, 72(2) 
retiring allowance, to RRSP, 60.1) 
rights or things transferred to beneficiary, 69(1.1) 
SIFT units exchanged for shares of corporation, 85.1(7), (8) 
share for share exchange, 85.1 
shareholder, from, to:corporation, 85(1) 

¢ eligible property, 85(1.1) 
small business investments, 44.1 
spouse or spouse trust, to 

e death, on, 70(6), (6.1) 

e inter vivos, 73(1) 

e life insurance policy 

ee inter vivos, 148(8.1) 

ee on death, 148(8.2) 

* registered retirement savings plan, 146(8.8)-(8.91) 
stock options, of, on corporate reorganization, 7(1.4), (1.5) 
taxable Canadian property, 85(1)(i) 
transaction, see Rollover transaction 


transfer of insurance business by non-resident insurer, 
138(11.5) 


treaty protection, Canada-U.S. Tax Treaty:Art. XIII:8 
trust, from 

* to beneficiary, 107(2) 

* to new trust, 248(1)“disposition’’(e), (f) 

trust, to, 107.4 

winding-up, on, 88(1) 

winding-up of partnership, on, 98(3) 


Rollover period 


defined, re death of TFSA holder, 207.01(1)“exempt 
contribution’’(a) 


Rollover transaction, see also Rollover 


142.6(5) 


sequen of specified debt obligation by financial institution, 


¢ defined, 142.6(6) 


Roofer 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Roth IRA 

* conversion from regular ITA, whether taxable in Canada, 
56(12), Canada-U.S. Tax Treaty:Art. XVIII:7 


¢ included in definition of pension, Canada-U.S. Tax Treaty:Art. 


XVIII:3(b) 
* not subject to non-resident trust rules, 94(1)“exempt foreign 
trust’’(h)(ii)(D) 
Rounding of amounts 
* budget surplus tax cuts, 118(9.1) 
¢ Child Tax Benefit, 112.61(7) 
¢ inflation indexing, 117.1(3) 
* pension calculations, Reg. 8311 
Rowboats 
* capital cost allowance, Reg. Sch. I:Cl. 7 
Royal Assent 
* amendments in force, Interpretation Act s. 6(3) 
Royal Canadian Mint, subject to tax, 27(2), Reg. 7100 
Royal Canadian Mounted Police, see also Police officer 
¢ disability pension exempt, 81(1)(i) 
° a ee of charity information to, for security purposes, 
41(9), (9.1) 
Royalties 
accrual to date of death, 70(1)(a) 
based on production or use, income, 12(1)(g) 
copyright, paid to non-resident, exempt, 212(1)(d)(vi) 
Crown, see Crown royalty 
defined, Canada-U.S. Tax Treaty:Art. XII:4, 6 
income from 
¢ whether specified investment business, 125(7)“specified 
investment business” 
* motion picture films, paid to non-residents, 212(5) 
* paid to non-resident, 212(1)(d) 
*¢ to U.S. resident, Canada-U.S. Tax Treaty:Art. XII 
* paid to trust for non-resident, exemption, 212(9)(b) 
* petroleum, natural gas, minerals 
ee reimbursement for, 80.2 
¢ prepaid, non-deductible, 18(9) 


production, defined, Reg. 1206(1) 
tax re, paid to government by tax-exempt person, 208 
* exception prescribed persons, Reg. 1216 
timber, 212(1)(e) 
¢ alternative tax, 216 
Runway, see Aircraft: runway 


Ss 
S corporation, see United States: S corporation 
SBB, see Small business bond 
SBDB, see Small business development bond 
SBITC, see Small business investment tax credit 
SDA, see Salary deferral arrangement 
SDO, see Specified debt obligation 
SDSP, see Specified disability savings plan 
SIB, see Specified investment business 
SIFT, see Specified investment flow-through 


SIFT partnership, see also SIFT trust 

¢ defined, 197(1), (8), 197.1, 248(1) 

¢ distributions to partners 

ee taxed in partnership at corporate rate, 197(2) 
¢¢ how taxed at partnership level, 96(1.11) 

¢ required to file information return, Reg. 229 


° ne Nay to file Part [X.1 partnership distributions tax return, 
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SIFT partnership (cont’d) 

* requirement to post in 
a neta oe ae: ia ade information on CDS Innovations 

SIFT partnership balance-due day 

¢ defined, 248(1) 

SIFT trust, see also SIFT partnership 
conversion to corporate form, see SIFT trust wind-up entity 

defined, 122.1(1), (2), 248(1) 

distributions to unitholders 

* no deduction to trust, 104(6)(b)(iv) 

e deemed to be taxable dividend, 104(16) 

¢ taxed in trust at corporate rate, 122(1)(b) 

*¢ not taxed provincially, 120(3)(d) 

* province of residence, Reg. 2608 

* requirement to post income information on CDS. Innovations 
website, Reg. 204.1(2) 

SIFT trust wind-up event, see also SIFT wind-up entity 

¢ deemed settlement of debt, 80.01(5.1): 

¢ defined, 248(1) 

e¢ no Part XIII.2 tax, 218.3(1)“assessable. distribution’ 

¢ wind-up into corporation, 88.1 

ee other wind-up, 107(3), (3.1) 

SIFT wind-up corporation 

* amalgamation of, 87(2)(s:1) 

¢ defined, 248(1) 

SIFT wind-up entity 

e defined, 248(1) re 

e exchange of employee stock options, 7(1.4)(b)(vi) 


e rollover on exchange of units for shares before 2013, 85.1(7), 


* wind-up into corporation, 88.1 

ee other wind-up, 107(3), (3.1) 

SIFT wind-up entity equity 

¢ defined, 248(1) 

SIN, see Social insurance number 

SLA compensation payment 

¢ deductibility, 260(6) 

¢ defined, for securities lending arrangement, 260(1) 

SNQIL see Specified non-qualified investment income 

SPDRs, see Standard & Poor 500 Depositary Receipts 

SPI, see Specified participating interest 

SPTC, see Share-purchase tax credit 

SR&ED, see Scientific research and experimental. development 

SR&ED qualified expenditure pool 

¢ defined, 127(9) 

* investment. tax credit for, 127(5)(a)(i),.Gi)(A), 

127(9)“‘investment tax credit”(a.1), (f) 

¢¢ additional, for Canadian-controlled private corporation, 
127(10.1)(b) 

* transfer'to other taxpayer, 127(13)-(17): : 

SRA, see Specified retirement arrangement 

SRTC, see Scientific research tax credit (expired) 

SSHRC, see Social Sciences and Humanities Research Council 

Sabbatical arrangement, Reg. 6801(a) 

* exemption for recontributed amount received from plan, 

81(1)(s) 

Safe income, 55(5)(b), (c) 

¢ effect of, 55(2) 

Safe-income determination time 

¢ defined, 55(1) 

Salaries and Wages, see Salary 

Salary, see also Office or employment; Salary or wages 

e accrued to date of death, 70(1)(a) 

¢ defined, 248(1) 

¢* for manufacturing and processing credit, Reg. 5202 

* garnishment of, see Garnishment for taxes unpaid 
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* legal expenses of collecting or establishing right to, 8(1)(b) 

* paid by employee, to assistant or substitute, 8(1)(i)(ii) 

°° certificate of employer, 8(10) 

¢ reimbursement of, 8(1)(n) 

* tax to be withheld from, 153(1)(a) 

*¢ failure to withhold, 227(8.5) 

* unpaid, 78(4) 

Salary deferral arrangement 

* benefit from, income, 56(1)(w) 

* deduction to employer, 20(1)(00), (pp) 

e« limitation, 18(1)(0.1) 

¢ defined, 248(1) 

* emigration or immigration, no deemed disposition, 
128.1(10)“excluded right or interest’”’(a)(vii), (b) 

° forfeited amounts 

*¢ deductible from income, 8(1)(0) 

¢¢  includable in employer’s income, 12(1)(n.2) 

* inclusion in income from employment, 6(1)(a)(v 
6(11), (12), (14) ploy (1)(a)(v), 6C1)G), 

** exception for non-residents, 6(13) 

Salary deferral leave plan, Reg. 6801(b), Reg. 8508 

Salary or wages 

e defined, 248(1) 

ee re Canadian film/video tax credit, 125.4(1) 

ee re film/video production services credit, 125.5(1) 

Sale 

¢ accounts receivable, 22 

¢ bond, by conversion, 51.1, 77 

¢ business, of, see also Ceasing to carry on business; Rollover 

ee taxation year-end, 25(1) 

ee to corporation for shares, 85(1) 

ee to partnership, 97(2) 

** to spouse or controlled corporation, 24(2) 

e defined, for informations returns on securities transactions, 
Reg. 230(1) 

* depreciable property, see Capital cost allowance: recapture; 
Depreciable property 

* mortgage included in proceeds of disposition, 20(5), (5.1) 

e shares, not at arm’s length, 84.1 

ee by non-residents, 212.1 

Sales tax, federal, see Federal sales tax credit 

Salesperson 

* automobile 

¢e reasonable standby charge for use of, 6(2.1) 

¢ automobile or aircraft 

e¢ capital cost allowance, 8(11) 

eee deemed, 13(11) 

ee costs, deduction, 8(1)G), 8(9) 

* expenses, deduction, 8(1)(f) 

°° certificate of employer, 8(10) 

ee limitation, 8(4) 15 

Same-sex marriage, see also Common-law partner 

* religious charity entitled not to perform, 149.1(6.21) 

Same-sex partner, see Common-law partner 

Sand, 248(1)‘‘mineral” 

¢ tar, see Tar sands, defined; Tar sands ore 

Saskatchewan, see also Province 

¢ Jabour-sponsored venture capital corporation of 

°° prescribed, Reg. 6700(a)(iv), (ix) 

¢ northern, see Northern Canada 

¢ Pension Plan, see Specified pension plan 

* prescribed stock savings plan, Reg, 6705(b) 

* tax rates, see introductory pages 

Saskatchewan Pension Plan, see Specified pension plan (before 

2010 see Provincial pension plan, nd Sonerioe' 

Satisfaction of obligation 

e deemed not to be disposition, 49.1 
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Savings and credit unions, 137 

Scale, metric, for retail use 

* capital cost allowance, Reg. Sch. II:Cl. 10(p) 

Scholarship 

* employer-provided, whether taxable, 6(1)(a)(vi) 

* receipt of, income, 56(1)(n) 

** exemption, see Scholarship exemption 

¢ refund of, 56(1)(p) 

* repayment of, deductible, 60(q) 

Scholarship exemption, 56(3), (3.1) 

¢ defined, 56(3), (3.1) 

* exempt from tax, 56(1)(n)(ii) 

* not for post-doctoral students, 118.6(1)“qualifying educational 
program” 

¢ only if scholarship intended to support studies, 56(3.1)(a) 

° pee students, limited to cost of program and materials, 

6(3.1)(b) 

School 

* attendance at, child care deduction, see Secondary school 

School board 

¢ allowance from, exempt, 81(3) 

School fees, see Tuition fees 

School trustee 

* expense allowance exempt, 81(3) 

Schooling allowance, provincial tax reduction, 120(2) 

Scientific research and experimental development 

* assistance, see Assistance/government assistance 

* available-for-use rules, 37(1.2), 248(19) 


¢ buildings 
e¢ do not qualify as R&D expenditure, 37(8)(d)(i), Reg. 
2900( 1 


¢ Canadian employees outside Canada, 37(1.4), (1.5) 

* contracted out to non-arm’s length person, 127(9)“‘qualified 
expenditure’’(f) 

ee transfer of investment tax credit, 127(13)-(16) 

° credit for, see investment tax credit (below) 

¢ debt forgiveness, effect of, 37(1)(f.1) 

¢ deduction for, 37 

*¢ amount included in income, 12(1)(v) 

¢ defined, 37(8), (13), 248(1), Reg. 2900(1) 

¢ election to use proxy amount for overhead, 37(8)(a)(1i)(B), 
37(10), Reg. 2900(4) 

* expenditure pool, see SR&ED qualified expenditure pool 

* expenditures, 37(1)-(2), Reg. 2900(2)-(4) 

ee change of control, 37(1)(h) 

eee computation, 37(6.1) 

ee deduction for, 37(1), (2) 

ee election for alternative calculation, 37(8)(a)(ii)(B), 37(10) 

e* excluded, 37(8)(d) 

** on amalgamation, 87(2)(1)—(1.2) 

*e* stock options, whether excluded, 143.3 

¢ filing deadline, 37(11), 220(2.2) 

* financial institution, by, 248(1)“scientific research and 
experimental development” 

* investment tax credit 

ee basic 20% credit, 127(9)“investment tax credit’(a.1) 

ee extra 15% credit, 127(10.1) 

ee refundable, 127.1 

¢ linked work, 37(13), Reg. 2900(1)(d) 

* meaning of, 37(9)(a) 

* overhead expenses, election for prescribed proxy amount 

ee calculation of prescribed proxy amount, Reg. 2900(4)-(10) 

** exclusion of proxy amount from expenditure pool, 

37(8)(a)(Gi)(B 

ee filing of election, 37(10) 

*¢ investment tax credit, 127(9)“qualified expenditure” 

¢ partnership, of 

*¢ no carryforward, 96(1)(e.1) 


*¢ no losses for passive partners, 96(1)(g) 
* performed outside Canada, 37(1.4), (1.5), (2) 
° pe lants, qualify for investment tax credits, Reg. 
5900 11)(c), td) 
¢ prescribed fae required, 37(11), 127(9)“investment tax 
credit’’(m) 
provincial super- -allowance, 127(9)“super-allowance benefit 
amount” 
proxy amount, prescribed, Reg. 2900(4) 
* reduction in, 127(11.1)(f) [repealed], 127(18) 
qualified expenditure 
* defined, 127(9) 
* prescribed, Reg. 2901, Reg. 2902 
* subsidiary’s, on winding-up, 88(1.4) 
related corporations, of, 37(1.1) 
rent for buildings, does not qualify as R&D expenditure, 
37(8)(d)(ii) 
salaries, directly engaged in SR&ED, Reg. 2900(4) 
sole-purpose R&D performer, Reg. 2902(a) (closing words) 
specified employee, paid to, 37(9.1)-(9.5) 
stock option cost, whether disallowed, 143.3 
super-allowance, 127(9)‘‘super-allowance benefit amount” 
third party payment, 37(1)(a)(1.1), (ii), (aii) 
*¢ exclusion from prepaid expense rules, 18(9)(d)(i) 
Scientific research and experimental development financing 
contract 
* defined, 194(6), 248(1) 
Scientific research corporation (non-profit) 
* annual information return, 149(7) 
* exemption for, 149(1)G), 149(2) 
ee rules as to control, 149(8) 
ee rules as to income, 149(9) 
Scientific research tax credit (expired), 127.3 
Scow, capital cost allowance, Reg. Sch. II:Cl. 7 
Screenwriter (for Canadian film/video tax credit) 
¢ principal, whether Canadian, Reg. 1106(8)(c) 
Script material 
¢ defined, for Canadian film tax credit, 125.4(1) 
Sculptor, see Artist 
Sculpture, see also Cultural property; Listed personal property 
¢ Canadian, CCA claims allowed, Reg. 1102(1)(e) 
Search and rescue volunteer 
¢ exemption from employment income, 81(4) 
Search warrant 
* compliance required, 231.5(2) 
e issue of, 231.3(1)-(4) 
Second affiliate, see Foreign affiliate: second affiliate 
Second instalment base 
¢ of corporation, 157(4), Reg. 5301(2) 
pea aye shared-use-equipment, for R&D investment tax 
credi 
¢ defined, 127(9) 
Second-tier financing structures 
¢ application of FAPI, 95(6) 
Secondary recovery method, defined, Reg. 1206(1) 
Secondary school 
¢ attendance at, child care deduction, 63(2)(b)(ili), 63(2.2)(a) 
Secrecy provision, 241 
Secretarial services 
* no application of penalty for misrepresentation, 163.2(9) 
Secretary, see Officer: corporation, of 
Sectoral reserve 
¢ defined, 20(2.3) 
Secured creditor 
¢ defined, 224(1.3) 
* garnishment of property of, 224(1.2) 
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Secured creditor (cont’d) 

¢ interference with taxpayer’s remittances, 2215. 2) (5:4) (draft) 
¢ withholding tax, liability for, 227(5), (5.1)(h) 

Securities 

* amalgamation, acquired in, 87(2)(e.2) 

¢ Canadian, see Canadian securities 


° — trader or agent, see also Broker; Registered securities 
ealer 


ee fees of, deduction for, 20(1)(e), (bb) 

ee ineligible for Canadian securities election, 39(5)(a) 

ee return re securities lending arrangements and non-residents, 
212(18) 

°° tax re interest pas under securities lending arrangements to 
non-residents, 212(19) 

e fair market value, ITAR 26(11) 

¢ lending arrangements, see Securities lending arrangement 

e prescribed, Reg. 6200 

e publicly-traded, Reg. 4400 

ee V-day values, Reg. Sch. VII 

¢ received for income debt, 76 

¢ small business, Reg. 5100(2) 

* transactions 

ee information returns, Reg. 230 

¢ used or held in insurance or moneylending business 


e “eligible property” for transfer to corporation b 
shareholder, 85(1.1)(g) * 


Securities lending arrangement, 260, see also Dividend rental ' 


arrangement 
* amount received deemed to be a dividend; 260(4)-(7) 
* compensation payment 
ee deductible, conditions, 260(6) 
ee defined, 260(1)“SLA compensation payment” 
ee . no deduction generally, 18(1)(w) 
¢ deemed dividend, 260(5) 
ee dividend refund, 260(7) 
¢* no deduction for, 260(6) 
¢ deemed not disposition, 260(2) 
¢ defined, 260(1) 
disposition of right under, 260(3), (4) 
dividend compensation payment 
¢ deemed to be eligible dividend, 260(1.1), (5) 
¢ non-deductible, 18(1)(w) 
lender non-resident, effect, 260(8) 
non-resident withholding tax 

amounts deemed to be interest, 260(8) 

exemption, 212(1)(b)(xii) 

special tax on securities dealers, 212(19) 
e return required, 212(18) 
qualified security, defined, 260(1) 
restricted financial institution receiving dividend on shares 
acquired under, 260(9) 
Security, see also Securities 
¢ defined 

¢ for security transactions, Reg. 230(1) 
ee for SIFT trust and partnership distributions, 122.1(1) 
ee for stock option rules, 7(7) 
ee generally, Interpretation Act 35(1) 
* granting of, not a disposition, 248(1)“disposition’(), (k) 
* non-qualifying, see Non-qualifying security 
¢ qualified, see Qualified security 
Security distribution 
¢ defined, 260(1) 
Security for tax, 220(4)-(4.4) 
¢ defined, Interpretation Act 35(1) 
departure tax, 220(4.5)-(4.71) 
discharge, Reg. Part XXII 
extends 10-year collection limitation period, 222(8)(b) 
taxpayer becoming non-resident, 220(4.5)-(4.71) 
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Security interest 

¢ defined, for garnishment rules, 224(1.3) 

Seeing Eye dog, see Guide dog expenses 

Segregated fund (of life insurer) 

* defined, 138.1(1),.211(1), Reg. 1408(1) 

¢ related, see Related segregated fund trust 

¢ rules re, 138.1 

* trusts, 138.1 

*¢ election, Reg. 6100 

** interest in, adjusted cost base, 53(1)(1), 53(2)(q) 

Segregated fund policies 

¢ defined, 138.1(1)(a) 

Seismic testing 

¢ off-the-shelf data, no renunciation of cost of, 66(12.66)(b.1) 

Seizure 

¢ chattels, of, 225 

¢ documents, of, 231.3(5)-(8) 

** compliance required, 231.5(2), 232(15) 

°° copies, 231.5(1) 

ee where privilege claimed, 232(3), (4)-(7) 

* property, for non-payment of debt 

ee effect on creditor, 79.1 

eee deemed cost of property, 79.1(6) 

eee foreign resource property, 79.1(2.1) 

eee no deduction for principal portion of bad debt, 79.1(8) 

ee effect on debtor, 79 

Self-benefit trust, see Alter ego trust 

Self-contained domestic establishment, defined, 248(1) 

Self-employed person 3 

¢ Canada Pension Plan contributions, credit, 118.7B(c) 

¢ home office expenses, conditions for deductibility, 18(12) 

Selling cost, see Adjusted selling cost (re investment tax credits) 

Senate Appointment Consultations Act 

¢ candidates and parties under 

ee political contribution credit, 127(3) 

ee records re monetary contributions, 230.1 

¢ nominee under 

¢¢ political contribution credit, 127(3) 

ee records re monetary contributions, 230.1 

Senegal . 

¢ Canadian Forces personnel ‘and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(g) 

Senior citizen, see Age 

Separate business 


e deemed 
ee for CCA, life and non-life insurance businesses, Reg. 
1101(1a) 


efor FAPI, 95(2)(a.1)(iii), (a.2)(iv), (a.3)(ii1), (a.4)Gii), (b)G), 
(b)(ii), (K)G) 

ee international banking centre business, 33.1(4)(a) 

* separate CCA classes for each business, Reg. 1101(1). 


Separate classes for capital cost allowance, Reg. 1101 


¢ automobile costing over $24,000, Reg. 1101(laf) 

* buildings, Reg. 1101(1ac)-(lae), (5b), (Sb.1) 

¢ Canadian film or video production, Reg: 1101(5k.1) 

¢ certified productions, Reg. 1101(5k) 

* combustion turbines, Reg. 1101(5t) 

* computer equipment and software, Reg.'1101(5p), 1103(2g) 

* computer software tax shelter property, Reg. 1101(5r) 

* computer tax shelter property, Reg. 1101(5r) 

¢ deemed depreciable property, 13(5.2)(c), 13(21.2)(e)Gi), Reg. 
1101(5g) 

¢ different businesses, properties for, Reg. 1101(1) 

¢ different mines, properties for, Reg. 1101(4a)-(4d) 

* excavating or moving equipment, Reg. 1101(51) 

* exempt properties, Reg. 1101(5o) 

¢ fax machine, Reg. 1101(5p), 1103(2g) 
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Separate classes for capital cost allowance (cont'd) 
industrial mineral mines, Reg. 1101(4) 


¢ leasehold interest in real property, Reg. 1101(Sh) 

° leasing properties, Reg. 1101(5Se), (Sn) 

¢ life insurance and other insurance business, Reg. 1101(1a) 

¢ manufacturing and processing property, Reg. 1101(5s)—(5s.5) 

¢ outdoor advertising sign, Reg. 1101(51) 

* partnership and non-partnership property, Reg. 1101(1ab) 

¢ photocopier, Reg. 1101(5p), 1103(2g) 

* pipeline costing over $10,000,000, Reg. 1101(5i); (5j) 

* railway assets, Reg. 1101(5d)—(Se) 

¢ rental and non-rental property, Reg. 1101(lae) 

* scientific research expenditures, 37(6) 

* software, Reg. 1101(Sp), 1103(2g) 

¢ telecommunication spacecraft, Reg. 1101(5a) 

¢ telephone equipment, Reg. 1101(5p), 1103(2g) 

¢ timber limits and cutting rights, Reg. 1101(3) 

e vessels, Reg. 1101(2), (2a), (2b) 

¢¢ conversion cost, 13(14), (17) 

Separate return, see Returns: separate 

Separate school board 

¢ allowance from, exempt, 81(3) 

Separation agreement 

e defined, 248(1) 

¢ payments under 

ee deductible by payor, 60(b), (c) 

ee taxable to recipient, 56(1)(b), (c) 

Series 

° of shares, 248(6) 

¢ of transactions, 248(10) 

Servant 

¢ defined, 248(1)“employment”’ 

Service 

¢ proof of, 244(5), (6) 

Service cost, see Adjusted service cost (re investment tax credits) 

Service pension 

° exemption, 81(1)(d) 

¢ other country, from, 81(1)(e) 

Services 

e defined, for FAPI, 95(3) 

¢ not rendered, reserve for, 20(1)(m), 20(24), (25) 

* provision of, along with property disposed of 

ee allocation rule, 68 

e rendered, amounts receivable for, 12(1)(b), 12(2) 

* to be rendered 

ee amount received for, income, 12(1)(a)(i), 12(2) 

repayment of, deductible, 20(1)(m.2) 

*¢ consideration for, not “outlay” or “expense”, 66(15)“outlay” 

or “expense” 

Servitude 

¢ ecologically sensitive land, value when donated, 110.1(5), 
118.1(12) 

*e valuation applies for capital gains purposes, 43(2) 

Set-off 

* debt owing by Crown, against taxes owing, 224.1 

*¢ communication of information to facilitate, 241(4)(d)(xiii) 

* interest, on instalment payments, 161(2.2) 

° Teh) of tax, against other debt owing to Crown or province, 

ee Part X refunds, 203 

* transfer pricing adjustments, see Transfer pricing capital setoff 
adjustment; Transfer pricing income setoff adjustment - 

Set-top box, sce Television set-top box 

“Settled” (debt) 

* deemed, 80.01 

e defined, 80(2)(a) 

¢¢ for distress preferred shares, 80:02(2)(c), 80.02(7)(a) 


° 


Settlement, structured, see Structured settlement 
Settlement of debt, see also Debt Aeicnt ied 
¢ deemed, 80.01 
** on amalgamation, 80.01(3) 
on debt becoming statute-barred, 80.01(9) 
on debt parking, 80.01(6)=(8) 
on share ceasing to be distress preferred share, 80. 02(7) 
on winding-up, 80.01(4) 
distress preferred share, on winding- -up, 80.01(5) 
effect of, 80(3)-(13) 
foreign affiliate’s gain or loss on, 95(2)(i) 
simultaneous, 80(2)(1) 
subsequent payment following deemed settlement, 80.01(10) 
Settlement of litigation 
* property transfer, 49.1 _ 
* wrongful dismissal, 248(1)“retiring allowance” 
Settlor (of trust), see also Designated contributor (in respect of 
a trust) 
¢ defined, 108(1) 
ee for loan by corporation to non-resident, 17(15) 
Severance pay, see Retiring allowance 


Shall’ 

* meaning of, /nterpretation Act s. 11 

Share 

* acquired before 1976 

*¢ cost base, deductions from, 53(2)(e) 

* acquisition of 

ee by corporation, deemed dividend, 84(3), (6) 

ee deemed, 256(8) 

¢ “actual cost’, ITAR 26(15)-(17) 

* agreement to issue, to employees, 7(1) 

* average annual rate of return, capital gains deduction, 110.6(9) 
¢ bankrupt corporation, of 

¢¢ deemed disposition of, 50(1) 

¢ block of, defined, Reg. 4803(1) 

¢ bought back by corporation 


* amount paid for unpaid dividends deemed dividend 
substitute, 183.1(4) 


¢ calculation of consideration for 

¢¢ scientific research tax credit, 127.3(10) 
ee  share-purchase tax credit, 127.2(11) 

¢ cancellation, deemed dividend, 84(3), (6) 
* capital property, deemed, 39(4) 


capital stock of family farm corporation, of, 110. 6(1)“share” 
capital stock of family fishing corporation, of, 110.6(1)“share” 
class of, series of, 248(6) 
common, defined, 248(1) 

ee for mutual fund rollover rules, 132.2(2) 

¢ controlled corporation, of 

ee disposition of, 40(2)(h) 

* convertible, exchanged for other shares, 51; ITAR 26(24) 

¢ cost base of 

¢¢ additions to, 53(1)(b)-(d), (f.1) 

ee deductions from, 53(2)(a) 

¢* deemed dividend added to, 53(1)(b) 

e deductions from paid-up capital, 66.3(2) 

¢ deemed benefit from 

*¢ cost base, addition to, 53(1)(j) 

¢ deemed disposition of, to corporation, 84(9) 

¢ deemed interest on, 258(5) 

* deemed receipt of, on merger, 87(1.1) 

¢ defined, 248(1) 

¢¢ for insurance demutualization, 139.1(1) 

¢ disposition of 


*¢ capital gain or loss, 40(1) 

¢e deemed, on death, 70(5) 

*¢ for insurance demutualization, 139.1(1) 

°° order of, for employee stock option benefit, 7(1.3) 
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Share aR os ; 
ee subsequent to debt forgiveness, deemed capital gain, 
80.03(2), (4) teed sik een 


ee where dividend previously paid, stop-loss rules, 112(3) 
¢ distribution of, by corporation, 84(5) 
° “equity” defined, 204 

exchanged for shares, 85.1; ITAR 26(26) 

¢ amalgamation, on, 87(4.1), (4.2) 
* computation of paid-up capital, 85.1(2.1) 


J 


reorganization of capital, 86(1); ITAR 26(27) 
rules, 7(1.5), 112(7) 
“excluded” defined, 204 
expense of issuing, 20(1)(e) 
exploration and development, 66.3(1) 
fair market value, ITAR 26(11.1), (11.2) 
first registered holder of 
¢ deduction from cost, 127,3(6) 
¢ deemed cost of acquisition, 127.2(8) 
e election re scientific research tax credit, 127.3(9) 
¢ election re share-purchase tax credit, 127.2(10), 
flow-through, 66(12.6)—(12.75), Reg. 6202.1 
foreign affiliate, of, see also Foreign affiliate 
fractional interest, see Fractional share 
grandfathered 
e defined, 248(1) 
guaranteed, see Guaranteed share 
held by trustee for employee, 7(2) yIOGa! 
included in single payment under DPSP,) 147(10.1), (10.2) 
¢ deduction re amount, 110(1)(d.3) 
¢ disposal of, 147(10.4), (10.5) 
interest. paid on money borrowed, to purchase, 20(1)(c), 
20(1) aq) 
issued in exchange for property, rollover, 85(1).., 
issued in settlement of debt, 80(2)(g), (g-1) 
issued to avoid tax, by foreign affiliates, 95(6)(b) . 
loan to shareholder/employee to purchase, 15(2.4)(c) 
loss on, 112(3), (3.1), (3.2), (4.3) 
mark-to-market rules, see Mark-to-market property 
ea) fund corporation, of, received on amalgamation, ITAR 
non-arm’s length sale of, 84.1 
¢ by non-resident, 212.1 
non-capital property of partnership 
¢ loss on, 112(4.2) 
“non-participating, defined, 204“non-participating share’ 
non-resident corporation, of 
* cost base, deductions from, 53(2)(b) 
not capital property | 
° fair market value of, 112(4.1) 
e loss on, 112(4) 
obligation to acquire, effect of, 192(7) 
paid-up capital in respect of class of, 84.2 
paid-up capital value, defined, 204 
predecessor corporation, on amalgamation, 87(4) 
preferred, , see also Preferred share; Term preferred. share 
¢ deemed interest on; 258(3) 
e defined, 248(1) 
prescribed, Reg. 6201-6207 
* flow-through, Reg. 6202.1 
publicly-traded, Reg. 4400 
e \-day value, Reg. Sch. VII 
* purchase of 
¢* through series of transactions/events . 
**e* tax on distribution of corporate surplus, 183.1(4) 
°° trustee, by, for employees of corporation, 7(6) 
* qualified small business corporation 
** capital gains deduction, 110.6(2.1) 
e* defined, 110.6(1) 
ee related person, 110.6(14) 


e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
e 
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rules re, 110.6(14) 

received,on amalgamation, ITAR 26(21) 
redemption, deemed dividend, 84(3), (6) 
registered charities, held by, 189(3)-(5) 

right to acquire 
e shares deemed owned, where, 95(6)(a) 

sale of 
¢ non-arm’s length, 84.1 

short-term preferred, defined, 248(1) 

specified shareholder’s 
¢ adjusted cost base, 53(1)(d.3) 

subsidiary, of 
* cost of, 52(7) 

tax-deferred preferred, amalgamation where, 83(7) 
taxable preferred, see Taxable preferred share 

term preferred, see Term preferred share 

value, whether deductible to issuer, 143.3(3) 

where deemed capital property, 54.2 
Share for share exchange, 85.1 
Share of the capital stock of a family farm corporation 
e defined, 70(10) . 
¢ rollover to children/grandchildrer, 70(9)—-(9.31),,.73(3)441) 
Share of the capital stock of a family fishing corporation 
¢ defined, 70(10) 
* rollover to children/grandchildren, 70(9)—-(9.31), 73(3)-(4.1) 
Share-funding arrangement (registered pension plan), Reg. 
SOD g g (reg Pp plan), Reg. 
Share options 
¢ employee, 7 
¢ * where person ceases to be employee, 7(4) 
Share-purchase tax credit, 127.2 [expired] 

¢ deemed cost of acquisition of share;127.2(8) 
defined, 127.2(6) 
¢ election re 
ee tax on excess, 193(7.1) 
e information returns, Reg. 227 
° unused 
°° capital loss, 39(7) 
ee defined, 127.2(6) 
°° overpayment of tax as consequence of, 164(5), (5.1) 
Share transfer fees, deduction, 20(1)(g) 

Shared custody parent 

¢ defined 

ee for GST Credit, 122.5(3.01) 

ee for Child Tax Benefit, 122.6 

© division of Child Tax Benefit, 122.61(1.1) 
¢ division of GST/HST Credit, 122:5(3.01) 

© division of Universal Child Care Benefit, UCCB Act s. 4(1)(a) 
¢ is eligible individual for Child Tax Benefit; :122:6“eligible 
individual” 

Shared-use-equipment 

e defined, 127(9) 
Shareholder 
° appropriation of property to, 15(1), 69(4), (5), 84(2) 
* automobile available to, 15(5), (@/) 
¢ benefit from corporation, 15(1), (7), (9) 
ee GST portion included, 15(1.3) 
e* loan forgiven, 15(1.2) 
¢ deemed disposition of share to corporation, 84(9) 


defined, 248(1) 
exchange of shares:in course of reorganization, 86(1) 
* guarantee by 
°*  interest’on money borrowed for payment under, 20(3.1) 
* issue of stock rights to, 15(1)(c) 
¢ loan by, to corporation 
ee interest deductible, 20(3.1) 


Topical Index 


Shareholder (cont’d) 

* loan to, by corporation, see Loan: shareholder, to, by 
corporation 

* non-resident 

¢ interest paid to, not deductible, 18(4)-(6) 

persons connected with, 15(2.1), 80.4(8) 

prospective 

¢ benefit conferred on, by corporation, 15(1) 

share for share exchange, 85.1 

specified 

* adjusted cost base of share, 53(1)(d.3) 

¢ defined, 248(1) 

transfer of property by, to corporation, 85(1), (1.1) 

Shareholder corporation 

¢ “agreed portion” in respect of, 66(15) 

e defined, 66(15), Reg. 4608(1) 

¢ election by joint exploration corporation to renounce expenses 
to, 66(10)-(10.3) 

* payment made to joint exploration corporation 

ee reduction in adjusted cost base of property received as 

consideration, 53(2)(f) 

Shareholder’s equity 

¢ determination of, for LSVCC investment shortfall, 
204.82(2.2)(b), (c) 

Sharing, see Splitting, sharing or apportionment 

Sheep 

¢ basic herd maintained since 1971, deduction, 29 

° breeding, 80.3(1)“breeding animals” 

Sheet metal worker 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Sheitel, see Wig, medical expense 

Shelf, continental, see Continental shelf 

Shell Canada case overruled, 20.3 

Shellfish, see Ammonite gemstone 

Shelter, see Tax shelter 

Sherman case overruled, 127.531(b) 

Sherway Centre case overruled, 20(10)(e)(iv.1) 

Ship, see also Vessel 

* non-resident’s income from, exempt, 81(1)(c) 

* operators, taxable income earned in a province, Reg. 410 


* treaty provisions, Canada-U.S. Tax Treaty:Art. VIII:1-3, 
Canada-U.S. Tax Treaty:Art. XV:3, XXTII(3) 


e used in international traffic, see International traffic 
Shipping, see International shipping 

Shoes/boots 

* orthopaedic etc., medical expense, Reg. 5700(e) 
Shopping, see Treaty shopping 

Short-form amalgamation, 87(1.1), (2.11) 

Short sale 

* dividend paid on borrowed securities not deductible, 260 
Short taxation year 

* causes 

e* becoming or ceasing to be CCPC, 249(3.1) 

** becoming or ceasing to be exempt, 149(10) 

** becoming or ceasing to be financial institution, 142.6(1) 
ee change in control of corporation, 249(4) 

°° charity given notice of revocation, 188(1) 

* prorating of base level deduction, 18(2.5)(b) 

* prorating of capital cost allowance, Reg. 1100(3) 

* prorating of cumulative eligible capital claim, 20(1)(b) 


prorating of deduction for injection substances, 20(1)(mm)(iii) 
prorating of farmer’s animal valuation rules, 28(1.3) 

prorating of financial institutions capital tax, 190.1(2) 
prorating of ITC expenditure limit, 127(10.6)(b), (c) 

prorating of large corporations tax, 181.1(2) 


prorating of Part VI.1 tax dividend allowance, 191.1(6)(a) 

prorating of refundable investment tax credit, 127.1(4) 

prorating of resource deductions, 66(13.1) 

prorating of small business deduction, 125(5)(b) 

* prorating of tax on investment income of life insurer, 211.1(4) 

ee instalments, 211.3(2)A(b) 

Short-term preferred share 

¢ defined, 248(1) 

Shower 

¢ mechanical aid for getting into and out of, medical expense, 
Reg. 5700(g) 

Shutdown of business, see Ceasing to carry on business; 

Winding-up 

Sickness and accident insurance 

¢ benefits taxable, 6(1)(f); ITAR 19 


¢ employee contributions to employee life and health trust 
deemed to be premiums if identified as such, 144.1(10) 


¢ employer’s contribution not a taxable benefit, 6(1)(a)(i) 

Sidewalks, capital cost allowance, Reg. Sch. II:Cl. 1(g) 

¢ for mines, Reg. Sch. If:Cl. 10(1) 

Sift trust, see SIFT trust [at beginning of “S” listings] 

Sight impairment 

e devices to assist person with, business expense, 20(1)(r) 

Sign language 

* interpretation service 

ee disability supports deduction, 64(a)A(i1)(A) 

ee medical expense credit, 118.2(2)(1.4) 

* training, medical expense credit, 118.2(2)(1.3) 

Signalling device 

¢ visual or vibratory, for person with hearing impairment, Reg. 

5700(q.1) 

Significant interest 

* corporation, in a partnership 

ee defined, 34.2(1) 

e debt settlement rules 

ee defined, 80.01(2)(b) 

¢ financial institutions 

e* defined, 142.2(2), (3) 

ee financial institution holding, excluded from mark-to-market 
rules, 142.2(1)“mark-to-market property”(d) 

¢ pooled registered pension plan rules 

ee defined, 147.5(29) 

* tax-free savings account (TFSA) 

ee defined, 207.01(4) 

Significant part of exempt capital gain attributable to unpaid 

dividends, 110.6(8) 

oT reduction in capital gain resulting from dividend, 


Signing bonus, 6(3), 115(2)(c.1), 115(2)(e)(v) 

Signs, outdoor advertising, see Outdoor advertising structures 
Silden case confirmed, 15(2.4)(e) 

Silica, included in definition of “mineral”, 248(1) 


Silicon Graphics Ltd. case overruled, 95(1)“controlled foreign 
affiliate’(c), 125(7)“Canadian-controlled private corporation’’(b) 


Silver, see Precious metals 

Simser case offset by deduction, 64 

Simultaneous 

e dividends, designation of order, 89(3), 133(7.2) 

* settlement of debt obligations, designation of order, 80(2)(i) 
Singapore, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(k) 

Singer 

¢ deduction from employment income, 8(1)(q) 

Single-tier alignment 

¢ defined (for corporate inclusion of partnership income), 34.2(1) 
¢ election by partnership, 249.1(8) 
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Single amount 

* defined 

ee for pooled registered pension plans, 147.5(1) 

ee for registered pension plans, 147.1(1) 

Single purpose corporation 

¢ whether use of corporate property taxable to shareholder, 15(1) 

Single status, credit for, 118(1)B(c) 

Singular includes plural, /nterpretation Act's. oe) 

Sister 

¢ deemed not related on Steely franngations 55(5)(e) 

¢ dependent, 118(6)(b) 

¢ includes sister-in-law or in common-law, 252(2)(c) 

¢ sharing of RESP assets, 204.9(5)(c)(ii) 

Site, investigation of, 20(1)(dd) 

Siwik case overruled, 80.4(1.1) 

Skytrain trusts 

* anti-avoidance rule, 106, 108(1)“income interest” 

Sleighs 

¢ capital cost allowance, Ree Sch. I:Cl. 10(d) 

Small amounts owing (up to $2) not payable, 161.4 

Small business, investment in, by: ao. income plans, Reg. 

4900(6), Part LI 

Small business bond, 15.2 [no (eager current 

* defined, 15.2(3), 248(1) 

* eligible issuer, 15.2(3) 

* interest on 

ee paid, no deduction for, 15.2(2)(a) 

ee received, deemed to be a dividend, 15.2(1) 

* maximum amount $500,000, 15.2(3)“qualifying debt 
obligation”(a), 15.2(7) 

* minimum amount $10,000, 15.2(3)“qualifying debt 

obligation’’(a) 

money borrowed to acquire, interest deductible, 15.2(4) 

partnership, issued by, 15.2(6), (7) 

penalty for false declaration, 15.2(5) 

qualifying debt obligation, 15.2(3) 

Small business corporation 

¢ attribution rules inapplicable, 74.4(2)(c) 

business investment loss on share or debt of, 39(1)(c) 

defined, 248(1) 

disposition to child, 10-year reserve, 40(1.1)(c) 


eligible for small business development bond, 15.1(3)“eligible 
small business corporation’’(a) 


¢ qualified, share of 

°° capital gains deduction, 110.6(2.1) 
e° defined, 110.6(1) 

Small business deduction, 125 

* associated corporations, 125(3)—(5) 

¢ “business limit”, 125(2) 

¢¢ special rules for, 125(5) 

° corporation deemed member of partnership, 125(6. 1) 
* credit union, 137(3), (4) 

¢ definitions, 125(7) 


large corporation, restricted, 125(5.1) 
multiple access, provisions preventing, 125(6)—(6.3) 
partnership, see Partnership 
rules for business limit, 125(5) 
two taxation years ending in year, 125(5) 
Small business deduction rate 
¢ defined, 125(1.1) 
Small business development bond, 15.1 [no longer current] 
* communal organization, issuance by, 143(1)(k) 
¢ defined, 15.1(3)‘small business development bond”(c), 248(1) 
¢ eligible small business corporation, 15.1(3) 
e interest on 
*° paid, no deduction for, 15.1(2)(a): 
°e received, deemed to be a dividend, 15.1(1) 


* maximum amount $500,000, 15.1(3)‘qualif oo 
obligation”(a), 15.1(7) (3)“qualifying de 


* minimum amount $10,000, 15.1(3)“qualifying debt 
obligation’’(a) fe eg 


* money borrowed to acquire, interest deduceble, 15.1(4) 
° penalty for false declaration, 15.1(5) 

° qualifying debt obligation, 15.1(3) 

Small Business Financing program, 15.1, 15.2 

Small business investment capital gain rollover, 44.1 
Small business investment corporation 

* defined, Reg. 5101(1) 

* exemption from tax, 149(1)(0.3) 

* qualifies as RRSP or RRIF investment, Reg. 4900(6)(a) 
Small business investment limited partnership 

* defined, Reg. 4901(2), 5102 

° eligible for RRSP or RRIF investment, Reg. 4900(6)(b) 
Small business investment tax credit 


¢ calculation of, 127(9)"qualified small-business property” 
[repealed], 127(9): ‘specified percentage’’(i) 


¢ included in investment tax.credit, 127(9)“‘investment. tax 
credit’’(a)(i) 

¢ not refundable, 127.1(2)“refundable investment tax. credit’’(d)(i) 

¢ who can earn, 127(9)“eligible taxpayer” 

Small business investment trust 

e defined, Reg. 4901(2), 5103 

¢ eligible for RRSP or RRIF investment, Reg. 4900(6)(c) 

* information return where interest claimed to be qualified 
investment, Reg. 221 

Small business property, Reg. Part LI 

Small business security 

¢ defined, Reg. 4901(2), 5100(2) 

Small-CCPC 

e defined, 157(1.2)-(1.4) 

¢ instalment obligation, 157(1.1), (1.5) 

Small employer 

* quarterly remittance of source deductions, Reg. ANG: bas 

Small manufacturers’ rule, Reg. 5201 

Social assistance payment 

e deduction from taxable income, 110(1)(f)(i11) 

¢ foster’child, for, exempt, 81(1)(h) 

e inclusion in income, 56(1)(r), (u) 

¢ information return, Reg. 233 

° supplementing employment income, 56(1)(r) 

°° eligible for child care deduction, 63(3)earned income”(b) 

Social benefits repayment, 180.2 

Social club 

e dues not deductible, 18(1)() 

¢ exemption for, 149(1)(1), 149(2) 

ee deemed a trust, 149(5) 

Social insurance number, see also Business number 

¢ application for, 221(1)(d.1), Reg. 3800 

¢ failure to provide, penalty, 162(5)(b), 162(6) 

¢ information return requiring 

ee reasonable effort to obtain, 237(2)(a) 

¢ RESP contributions, 146.1(2)(g.3) 

* registration of RRIF under, 146.3(1)“registered retirement 
income fund” 

* requirement to provide, 221(1)(d.1), 237(1),<(1.4) 

°° attendant care receipts, 64(a)A(iii), 118.2(2)(b. 1)(y), 
118.2(2)(c)(i11) 
child care receipts, 63(1) 
farm support payment slips, for, Reg. 236 
partnership information return, Reg: 229(1)(b) 
penalty for failure to provide, 162(6) 
tax shelter investor, 237.1(7)(a) 

use or communication of prohibited, 237(2)(b) 

° offence of, fine or imprisonment, 239(2.3) 
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Social Sciences and Humanities Research Council 
* payments to, as R&D expenditures, 37(1)(a)(ii)(E), 
B77)“approved” 
¢ research grants, taxable, 56(1)(0) 
Social security 
¢ benefits, Canada-U.S. Tax Treaty:Art. XVIII:5 
¢ legislation 
** pension plan under, excluded from RCA, Reg. 6802(g) 
*¢ social security taxes 
eee paid to U.S., Canada-U.S. Tax Treaty:Art. XXIV:2(a)(ii) 
Société internationale de télécommunications aéronautiques 
* employment income of non-Canadians, deduction for, 
11001 )(f\Gv) 
Societies 
¢ exemption for, 149(1)(1), 149(2) 
ee deemed a trust, 149(5) 
Soft costs 
* construction, 18(3.1)—(3.7), 20(29) 
Software, see also Computer software tax shelter property 
* air navigation, withholding tax exemption on lease of, 
212(1)(d)(xi)(D) 
capital cost allowance 
application software, Reg. Sch. II:Cl. 12(0) 
“computer software” defined, Reg. 1104(2) 
limitation where tax shelter, Reg. 1100(20.1) 


system software, Reg. Sch. I:Cl. 10(f), Sch. I:Cl. 29, Sch. 
Il:Cl. 40 


eee defined, Reg. 1104(2) 
eee separate class, Reg. 1101(5p) 


° development by financial institution, no R&D credits, 
248(1)’scientific research and experimental development” 

* non-resident withholding tax, 212(1)(d) 

¢ royalties paid to U.S. resident, Canada-U.S. Tax Treaty:Art. 
XII:3(b) 

* tax shelters 

*¢ capital cost allowance limitation, Reg. 1100(20.1) 

*¢* registration requirements, 237.1 

* voice recognition 


e e e e e 
e e e e 


e disability supports deduction, 64(a)AGi)(G) 
¢ medical expense credit, 118.2(2)(1.42) 
year 2000 compatible, see Year 2000 computer hardware and 
software 
Sojourning in Canada 
¢ 183 days, deemed resident, 250(1)(a) 
Solar heating equipment 
* capital cost allowance, Reg. Sch. I:Cl. 34, Sch. II:Cl. 
43.1(d)(i), Sch. II:Cl. 43.2(b) 
Soldiers, see Canadian Forces 
Sole proprietorship, see Proprietorship 
Sole-purpose R&D performer 
¢ ITCs allowed for administrative costs, Reg. 2902(a) [closing 
words, repealed] 
Solicitor-client privilege 
¢ defence, 232(2) 
¢ definitions, 232(1) 
* meaning, 232(1) 
* rules governing, 232 
¢ waiver of, 232(14) 
Solidarily liable, see Liability for tax: joint and several 
Solution gas 
¢ CCA application, Reg. Sch. II:Cl. 43.1(c)@)(B) 
e defined, Reg. 1104(13) 
Solway case overruled, 244(13.1) [repealed] 
Son-in-law, as child of the taxpayer, 252(1)(c) 
Source 
¢ business or property, income or loss, 9=37 
* capital gains and losses, 38-55 


¢ deductions applicable to, 4(2), (3) 

* employment income, 5-8 

* income from, 4(1) 

¢ loss from, REOP required, 3.1(1) 

¢ other sources of income, 56—59.1 

¢ withholding of tax at, 153(1) 

¢¢ non-residents, 215 

Source deductions, see Withholding tax 

Source withholding, see Withholding tax 

South Africa, see also Foreign government 

* stock exchange recognized, Reg. 3201(v) 

* universities, gifts to, Reg. Sch. VIII s. 19 
Spacecraft, telecommunication, see Telecommunication 
spacecraft 

Spain, see also Foreign government 

¢ stock exchange recognized, Reg. 3201(1) 

* universities, gifts to, Reg. Sch. VIII s. 13 
Speaking aid, as medical expense, 118.2(2)(i) 
Special Access Programme 

¢ drugs, medical expense credit, 118.2(2)(s) 

e medical devices, medical expense credit, 118.2(2)(t) 
Special-purpose building, defined, Reg. 2903 
Special refundable tax 

¢ under Part IID of former Act, ITAR 67 

Special work site, employment at, 6(6) 

Specific provisions 

¢ defined, Reg. 8006 

Specified active business 

¢ defined 

ee for labour-sponsored venture capital corporations, 204:8(1) 
Specified active member 

¢ defined, Reg. 8306(4)(b) 

Specified adjustment factor 

¢ defined, FAPI rules, Reg. 5902(2)(b) 

Specified amount 

¢ defined 

e¢ re disposition of foreign resource properties, 66.7(13.2) 
ee re disposition of resource properties, 66.7(12.1) 
ee re flow-through share renunciations, 66(20) 

ee re loan from foreign affiliate, 90(10) 

ee re royalty reimbursements, 80.2(1)(a) 

ee re seizure of property by creditor, 79(1), 79.1(1) 
Specified animal 

e valuation of, 28(1.2) 

Specified beneficiary 

¢ re foreign reporting requirements 

ee defined, 233.2(1) 

* re principal residence 

ee defined, 54“principal residence’’(c.1)(ii) 
Specified Canadian entity 

¢ defined, 233.3(1) 

* reporting re distribution from foreign trust, 233.5(1) 
* reporting re foreign property, 233,3(3) 

Specified child care start-up expenditure 

¢ defined, 127(9) 

Specified class 

¢ defined 

*¢ associated-corporation rules, 256(1.1) 

*¢ capital gains strips, 55(1) 

*¢ wind-up of corporation, 88(1)(c.8) 

¢ effect on corporations being associated, 256(1), (1.6) 
¢ redemption of, 55(1)“permitted redemption” 
Specified cooperative corporation 

¢ defined, Reg. 4901(2) 
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Specified corporation 
¢ defined 
ee re butterfly reorganization, 55(1) 
«© dere ean and silver investments by RRSPs, etc.,. Reg. 
4900(1 )(t)(Gv) 
Specified cost 
¢ debt forgiveness rules 
*¢ application of, 79.1(6), (7) 
e¢ defined, 80.01(1) 
* seizure of property by creditor 
e¢ cost of seized property includes, 79.1(6) 
e¢ defined, 79.1(1) 
Specified date 
e defined, for rule on dispositions subject to warranty, 42(2) 
Specified debt obligation, see also Lending asset; Mark-to- ’ 
market property 
¢ accrued return from, Reg. 9102(1), (3) 
amalgamation of holder, 87(2)(e.3) 
amortization date, Reg. 9200(2) 
cost amount of, 248(1)“cost amount’(d.2) 
credit-related. gains and losses, 142.4(7)B 
defined, 142.2(1), Reg. 9100, 9200(1) 
disposition of, 142.4, Reg. 9200-9204 
* no capital gain, 39(1)(a)(ii.2) 
no capital loss, 39(1)(b)(i) 
payment received after disposition, 142.4(11) 
early repayment of, 142.4(10) 
foreign exchange adjustment, Reg. 9104 
income inclusion and deduction prescribed, 142.3(1) 
mark-to-market property, 142.5(3) 
partial disposition of, 142.4(9) 
payment received after disposition, 142.4(11) 
prescribed obligations, Reg, 9202 
primary currency of, defined, Reg. 9100 
rollover of, 85(1.1)(g.1) 
superficial loss rule not applicable, 142.6(7) 


transfer of insurance business by non-resident holder, 
138(11.5)(k.1) 


¢ wind-up of holder into parent, 88(1)(a.3) 

Specified debtor 

¢ defined, re loan from foreign affiliate, 90(10) 

Specified deposit 

¢ defined, 95(2.5) 

¢ excluded from FAPI, 95(2)(a.3) 

Specified development phase (of oil sands project) 

¢ defined, Reg. 1104(2) 

Specified disability savings plan 

¢ plan becoming, 146.4(1.1) 

* plan ceasing to be, 146.4(1.2), (1.3) 

¢ withdrawals permitted, 146.4(1)“specified year’(a), 
146,4(4)(n)(ip 

Specified disabled person 

¢ defined, for Home Buyers’ Plan, 146.01(1) 

* loan from RRSP to acquire home for, 146.01(1)“supplemental 
eligible amount” 

Specified discontinuance 

Specified distribution 

¢ for registered pension plan 

ee defined, Reg. 8304.1(8) 

¢ for TFSA 

ee defined, 207.01(1) 

ee does not increase unused contribution room, 

207.01(1)“unused TFSA contribution room’’(b)B(ii) 
°° does not reduce excess TFSA amount, 207.01(1)“excess 
TFSA amount’C(b), E(a) 
Specified educational program 
¢ defined, 118.6(1), 146.1(1) 
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Specified eligibility day 

¢ defined, for phased retirement rules, Reg: 8503(16) 
Specified employee 

¢. defined, 248(1) 

** of partnership, 15(2.7) 

¢ remuneration of 


*¢ calculation of prescribed proxy amount for R&D investment 
tax credit, Reg. 2900(7), (8) 


ee excluded from R&D expenditure pool, 37(8) 

ee limitation on SR&ED deduction, 37(9.1) 

Specified employer 

* overseas employment tax credit 

ee credit for employee, 122.3(1)(a) 

ee defined, 122.3(2) 

Specified energy property 

* defined, Reg.-1100(25), (27)—(29) 

¢ limitation on capital cost allowance, Reg. 1100(24) 

* separate class, Reg. 1101(5m) 

Specified event 

¢ defined, re stock option deduction, 110(1.6) 

Specified expense (re flow-through shares) 

e defined, 66(12.6), (12.601) 

Specified fixed interest 

¢ defined 

ee. for FAPI rules, 95(1) 

e¢ non-resident trust rules, 94(1) [proposed] 

Specified foreign exploration and development expense 

* country-by-country allocation, 66(4.1), (4.2) 

* *. successor.corporation, 66.7(2.1), (2.2) 

¢ defined, 66(15) 

Specified foreign property 

e defined, 233.3(1) 

* over $100,000, reporting requirement, 233.3(1)“reporting 
entity” 

Specified foreign trust 

° defined, 233.2(1) 

* reporting requirement re, 233.2(4) 

Specified future tax consequence 

e defined, 248(1) 

* ignored for balance-due day of corporation, 157(1)(b)(i)(D) 

¢ ignored for instalment threshold 

°° corporation, 157(2.1)(a), 161(4.1)(a) 

ee farmers and fishermen, 161(4)(a) 

ee individuals, 156.1(1.1), (1.2), 161(4.01)(a) 

¢ ignored for investment tax credit of small corporation, 
127(10.2)A 

* ignored for penalties, 162(11) 

¢ ignored for refundable investment tax credit, 
127.1(2)qualifying corporation” 

Specified gain 

¢ defined, 93(2.02), (2.12), (2.22), (2.32) 

Specified gift [repealed] 

* registered charity, of 

ee defined, 149.1(1) 

¢* excluded from charitable expenditures and qualified gifts, 

149.1(1.1) 

Specified holding corporation 

¢ defined, Reg. 5100(1) 

Specified individual... 

¢ for income-splitting tax 

ee defined, 120.4(1), 248(1) 

ee tax on, 120.4(2) 

¢ for LSVCCs 

ee defined, 204.8(1) 

** ownership and transfer of labour-sponsored: venture capital 

corporation shares, 204.81(1 )(c)(v)-(vii) 
¢ for pension regulations 


Topical Index 


Specified individual (cont’d) 

e* defined, Reg. 8515(4) 

Specified insurance benefit 

¢ defined, for insurance demutualization, 139.1(1) 

Specified investment business, see also Investment business 

¢ defined, 125(7), 248(1) 

e excluded from active business income, 125(7)active business” 

¢ included in base for dividend refund, 129(4)“income”(a) 

¢ included in property income, 129(4)“aggregate investment 
income’’(c) 

Specified investment flow-through 

¢ distributions tax on income trusts and partnerships, see SIFT 
trust; SIFT partnership 

Specified investment flow-through partnership, see SIFT 

partnership 

Specified investment flow-through trust, see SIFT trust 

Specified leasing property 

acquired in the year, Reg. 1100(2)(a)(v) 

addition or alteration to, Reg. 1100(1.19) 

amount deductible in respect of, Reg. 1100(1.1) 

defined, Reg. 1100(1.11) 

separate class, Reg. 1101(5n) 

Specified loan 

¢ defined, Reg. 8006 

Specified member (of partnership), see also Limited partner 

* anti-avoidance rule 

ee re alternative minimum tax, 127.52(2.1) 

** re negative ACB triggering gain, 40(3.131) 

¢ CNIL of, 110.6(1)“investment expense” “investment income” 

¢ deemed capital gain on negative adjusted cost base, 40(3.1)(a) 

¢ defined, 248(1), (28) 

e FAPI rules, 95(1)“investment business” 


investment tax credit of, 127(8)(b) 
minimum tax, 127.52(1)(c.1) 
R&D losses of, no deduction, 96(1)(g) 
real property of (capital gains exemption), 110.6(1)“non- 
qualifying real property” 
¢ where interest in partnership loaned or transferred,.96(1.8) 
Specified Minister 
e defined, for RDSPs, 146.4(1) 
piety multi-employer plan, see also Registered pension 
plan 
¢ defined, Reg. 8510(2), (3) 
TSA) non-qualified investment income (of RRSP. RRIF or 
¢ CRA may notify that distribution required within 90 days, 
207.06(4) 


°¢ benefit attributable to SNQII is advantage if not distributed 
after notice, 207.01(1)“advantage”’(b)(iv) 


e defined, 207.01(1) 

Specified non-resident shareholder 

e defined, 18(5) 

¢ loans by, thin capitalization rules, 18(4)-(6) . 
Specified obligation (re debt forgiveness rules) 
¢ defined, 80.01(6) 

¢ parking of, deemed settled, 80.01(7), (8) 
Specified oil sands property 

* defined, Reg. 1104(2) 

Specified oil sands mine development expense 
e defined, 66.1(6) 


¢ excluded from EOSMDE, 66.1(6)‘eligible oil sands mine 
development expense”A 


* included in CEE, 66.1(6)“Canadian exploration 
expense’’(g.2)(i) 

Specified oil sands mine development project, see also 

Specified oil sands mine development expense 

* completion of defined, 66.1(6)“completion” 


¢ defined, 66.1(6) 

Specified participating interest 

¢ defined, 248(1) 

Specified partnership income 

¢ defined, 125(6), (6.2), 125(7)“specified partnership income” 
e small business deduction for, 125(1)(a)(i1) 


Specified partnership loss 

¢ defined, 125(7) 

¢ reduces small business deduction, 125(1)(a)(iv) 
Specified party 

¢ defined, for non-resident trust rules, 94(1) [proposed] 
Specified pension plan 

¢ defined, 248(1), Reg. 7800 

* treated as RRSP for certain purposes, 146(21.1)—-(21.3) 


Specified percentage 

¢ Canadian oil and gas exploration expense, re, Reg. 1206(1) 

* corporation, in respect of partnership 

ee defined, 34.2(1) 

* credit for northern residents 

¢e¢ application in calculation of credit, 110.7(1)(a), (b)Gi) 

ee defined, 110.7(2) 

* impaired debts reserve 

ee defined, 20(2.4) 

* interest and property taxes on vacant land 

ee defined, 18(2) (application for 1988-92 only), 18(3.4) 

¢ investment tax credit, 127(9) 

¢¢ application in calculation of credit, 127(9)“investment tax 

credit’’(a), (a.3), (e.1) 

e¢ defined, 127(9)“specified percentage” 

¢ labour-sponsored venture capital corporation 

e¢ defined, Reg. 6706(1) 

¢ life insurer, inclusion in income for land/building 

¢¢ application in calculation of prescribed amount, Reg. 
2410(1) (opening words) 

¢ defined, Reg. 2410(2) 

long-haul truck driver meals 

¢ allowed for consumption by driver, 67.1(1.1) 
defined, 67.1(5) 

manufacturing and processing credit — resource income 

¢ application in calculation of credit, Reg. 5203(3)(d) 
defined, Reg. 5202 

resource and processing allowances 

° applreauen in calculation of earned depletion base, Reg: 

1205(1)(a)(v), (vi)(A), 1205(1)G)iv) 

ee defined, Reg. 1206(1) 

* trust distribution 

ee defined, 107(2)(b.1) 

Specified period 

. atc for insurance demutualization, holding corporation, 

Specified person 

¢ defined 

ee for attribution rules, 74.5(8) 

¢¢ for dividend deductibility on guaranteed share, 112(2.22)(b) 

ee for First-Time Home Buyer’s Credit, 118.05(1) 

e¢ for flow-through shares, Reg. 6202.1(5) 


¢¢ for prescribed security for non-resident withholding tax, 
Reg. 6208(3) 


¢¢ for prescribed share for capital gains exemption, Reg. 
6205(5) ke : 5 

°* for prescribed shares under stock option rules, Reg. 6204(3) 

ee for source withholdings, 227(5.1) 

ee for wind-up of corporation, 88(1)(c.2) 

Specified person or partnership 

¢ defined, 95(1) 

Specified personal corporation, defined, ITAR 57(11) 
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Specified place 

¢ defined, for long-haul trucker rules, 67.1(5) 

Specified plan 

¢ defined, 146.1(1) 

Specified portion 

e defined, for retroactive spreadin < 
110-21) p g of lump-sum payments, 

Specified predecessor corporation 

e defined, 95(1) 

Specified predecessor, defined, 59(3.4) 

Specified property | 

¢ adjustment to adjusted cost base, 53(2)(g:1),'53(4)+(6) 

¢ child care space investment tax credit 

ee defined, 127(9) 

ee excluded, 127(9)“eligible child care space expenditure’’(b)(i) 

¢ debt forgiveness rules ti 

ee defined, 54 

*¢ gain on disposition of, 80.03 

*¢ option in respect of, when exercised, 49(3.01) 

¢ mutual fund distributions 

ee defined, 132(4) 

e resource allowance 

e¢ defined, Reg. 1206(1) 

¢ wind-up of corporation 

ee defined, 88(1)(c.4) 

ee whether subject to bump in cost based on wind-up, 

88(1)(c.3)(i)s (Vv) 

Specified proportion 

* of partner, defined, 248(1) 

Specified purchaser 

¢ defined, for FAPI rules, 95(1) 

Specified RDSP payment 

e defined, for rollover to RDSP on death, 60.02(1) 

Specified reserve adjustment 

¢ defined, 20(30) 

¢ impaired debt reserve calculation, 20(1)()G@i)(D)CDN 

Specified retirement arrangement 

¢ defined, Reg. 8308.3(1) 

¢ PSPA of, Reg. 8308.3(4) 

ee information return, Reg. 8402(3) 

* pension credit under, Reg. 8308.3(2), (3)... 

Specified right, defined, ITAR 21(3)‘specified right” 

Specified royalty 

¢ defined, Reg. 1206(1) 

Specified sampling 

e defined, 127(9) 

* ineligible for investment tax credit, 127(9)“flow-through 
mining expenditure’’(b)(ii) 

Specified section 93 election 

¢ defined, 92(1.3) 

¢ effect of, 92(1.2), (1.4) 

Specified share 

* defined, for non-resident trust rules, 94(1) [proposed] 

Specified shareholder 

° defined, 18(5), 18(5.1), 55(3.2)(a), 88(1)(c.2)(iii), 248(1) 

* extension of definition to trusts and partnerships, see Specified 
unitholder 


* interest on debt relating to the acquisition of land, 
18(3)‘interest on debt relating to the acquisition of land’’(b) 


* non-resident, loans by, thin capitalization rules, 18(4) 

* soft costs relating to construction, 18(3.1)(b), 18(3:2)(b) 
Specified small business corporation 

¢ defined, for RRSP etc. qualified investments, Reg. 4901(2) 
Specified stage (of production from Canadian resource 
property) 

¢ defined, 208(1.1) 
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Specified subsidiary corporation 

* acquisition of share by, 88(1)(c.4)(i) 

¢ defined, 88(1)(c.5) 

Specified taxation year 

° defined, 95(2)G.1), 95(2)(k), Reg. 5907(2.9) 

Specified taxpayer 

¢ defined, for look-through rule for certain trusts, 259(5) 

Specified temporary access road 

° defined, Reg. 1104(2) 

Specified time 

¢ defined, 94(1) [proposed] 

Specified transaction or event 

¢ defined, 211(1) 

Specified trust 

¢ defined 

ee for prescribed annuity contracts, Reg... 304(1)(c)(i1i)(A) 

Specified unitholder 

e defined, 248(1) 

Specified value 

¢ defined, for stock option deferral rules, 7(11) 

Specified vendor 

Specified wholly-owned corporation 

¢ defined, 55(1) 

Specified year 

¢ defined 

¢¢ for employee life and health trust carryforward,'111(7:5) 

ee for registered disability savings plan, 146.4(1) 

¢¢ for registered pension plan maximum lifetime retirement 

benefits, Reg. 8504(a)(a) 

Speech impairment 

¢ Bliss symbol board for, disability supports, deduction, 
64(a)AGi)(N) 

* certification of 

ee for disability credit, 118.3(1)(a.2)(@.1) 

ee for education credit, 118.6(3)(b)G.1) 

¢ sign language interpretation services for, see Sign language: 
interpretation service 

Speech-language pathologist 

* certification of speech impairment 

ee for disability credit, 118.3(1)(a.2)Gi) 

ee for education credit, 118.6(3)(b)G.1) 

¢ defined, 118.4(2) 

Speech synthesizer for mute person 

¢ disability supports deduction, 64(a)A(i)(E) 

e medical expense credit, Reg. 5700(p) 

Speech therapy 

* medical expense credit, 118.2(2)(1.3), (1.9) 

Spent pulping liquor 

* cogeneration system using, Reg. Sch. I:Cl. 43.1(c)(i)(A) 

e defined, Reg. 1104(13) 

Spinal brace, as medical expense, 118.2(2)(i) 

Spinoff, see Foreign spin-off 

Spire Freezers case overruled, 96(8) 

Split income, 120.4 

* attribution rules do not apply, 56(5), 74.4(2)(g), 74.5(13) 

¢ deduction from regular income, 20(1)(ww) 

e defined, 120.4(1), 248(1) 

e tax on children, 120.4(2) 

°° minimum tax carryover not allowed, 120.2(1), 120.2(1)(b)(i) 

¢* parent jointly liable with child, 160(1.2) 

Split-pension amount 

¢ deduction to pensioner, 60(c) 

e defined, 60.03(1) 

¢ included in pension transferee’s income, 56(1)(a.2) 

¢ joint liability for tax, 160(1.3) 
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Split-receipting 

¢ charitable gifts or political donttibiiions! 248(30)-(33) 

Splitting, sharing or apportionment 

¢ adoption expense credit, 118.01(3) 

¢ charitable donations, 118.1(1)“total charitable gifts” — by 
General Guide, line 349) 

children’s arts credit, 118.031(2)C, 118.03(4) 

children’s fitness credit, 118.03(2)C, 118.03(3) 

disability credit, 118.3(3) ‘ 

first-time home buyer’s credit, 118.05(4) 

home renovation credit, 118.04(5) 

income, see Income splitting 

medical expenses, 118.2(1)B 

pension income, 60.03 

public transit pass credit, 118.02(2)C, 118.02(3) 

Sports event, see also Amateur athlete trust; Athlete 


° ae for Canadian film/video credit, Reg. 
1106(1)“excluded production” (b)(iv) 


* ineligible for film/video production services credit, Reg. 
9300(2)(d) 

Sports participation credit, see Children’s Fitness Credit 

Sports program 

¢ youth boarding allowance non-taxable, 6(1)(b)(v-1) 

Spousal bridging benefits 

¢ for registered pension plan, Reg. 8503(2)(1.1) 

Spousal equivalent credit, 118(1)B(b) 

Spousal or common-law partner plan 

¢ defined, 146(1) 

Spousal support, see Support payments (spousal or child) 


Spousal trust, see also Trust (or estate): spouse 
* pre-1972 
ee deemed disposition by, 104(4)(a.1) 
ee defined, 108(1) 
Spouse, see also Common-law partner 
¢ alimony, see Support payments (spousal or child) 
* common-law deemed spouse, see Common-law partner 
¢ death 
ee claim under provincial family law deemed to be transfer on 
death, 348(25.1) 

¢ rollover of aaah 70(6) 

deemed benefits under plans, 146(8.91) 

defined, 252(3), (4) 
* re prescribed annuity contracts, Reg. 304(5) 
dividends received by, election re, 82(3) 

divorce, see Divorce and separation 

former 
¢ defined, 252(3) 
¢ transfer of property to, 73(1) 

government annuity, deductible portion, 58(5) 

income from property transferred to 
¢ joint liability for tax, 160(1)—-(3) 

income splitting through RRSP transfers, 146(8.3), 
146.3(5.1)-(5.5) 
¢ joint and several liability for tax, 160 
¢ living apart 
** commutation of RRSP, 146(8.3) 
¢* property transferred 
eee liability for tax on income or gain from, 160(4) 
ee¢ transfer to, 74.5(3) 
¢ loans to, 74.1(1) 


e e e e e ° e e e e e e e 


° for value, 74.5 
* gain or loss, 74.2 
* repayment of, 74.1(3) 

maintenance, see Support payments (spousal or child) 
marriage breakdown, see Divorce and separation 
notch provision, 117(7), 118.2(1)D 

pension payments to widow(er) of contributor, 57(5) 


* principal residence transferred to, 40(4) 
* private health services plan premiums, medical expenses, 
118.2(2)(q) 
property acquired from deceased taxpayer, 70(6) 
property in trust for, deemed disposition by trust, 104(4)(a) 
¢ deemed proceeds and cost, 104(5) 
property transferred between 
¢ valuation rules, 73 
¢ where transferee non-resident, Part XIII tax not exigible, 
21242) 
registered retirement savings plan for 
amount of premiums deductible, 146(5.1) 
meaning, 146(1)“spousal plan” 
premiums not subject to income attribution = 74. 5 12) 
transfers to ; 
*¢ from RPP or: DPSP, 60(j.2) 
income splitting via, 146(8.3), 146.3(5.1)+(5.5) 
marriage breakdown, on, 146(16), 146.3(5.1), 147.3(5) 
* reserves allowed to, for year of taxpayer’s death, 72(2) 
¢ rollover of property 
ee death, on, 70(6) 
e¢ generally, 70(6) 
ee inter vivos, 73(1) 
ee reserves for year of death, 72(2) 
* separation, see Divorce and separation 


support of 
e when living together, 118(1)B(a) 
¢ when separated or divorced, see Support payments (spousal 
or child) 

* surviving 
ee as RRIF annuitant, 146.3(1)“annuitant’(b) 
ee death benefit paid to, 248(1)“death benefit” 
e transfer of business to, 24(2) 
¢ transfer of property to, 74(1) [repealed], 74.1(1) 
ee for fair market value, 74.5 
ee gain or loss, 74.2, 74.5 
ee RRSP on marriage breakdown, 146(16)(b) 
*¢ repayment of, 74.1(3) 
ee special rules, 160(4) 
ee valuation rules, 73 
¢ trust for, see Trust (or estate): spouse 
¢ unused credits transferred to, 118.8 
Sprinkler system installer 
° ee job creation credit, 127(9)“investment tax 

credit” 
Se iin Seaway Authority, subject to tax, 27(2), sag 
Stabilization account, see Net income stabilization account 
Stable equipment 
* capital cost allowance for, Reg. Sch. II:Cl. 10(c) 
Stairs, power-operated climbing chair for, medical expense, 
Reg. 5700(f) 
Stakeholder 
¢ defined, for insurance demutualization, 139.1(1) 
Standard & Poor 500 Depositary Receipts 
° qe re investments for deferred income plans, Reg: 

900(1)(n.1) 

Standby charge 
¢ automobile, 6(1)(e) 
ee car salesperson/lessor, reasonable amount, 6(2.1) 
** operating costs, optional one-half, 6(1)(k)(iv) 
* partner or employee of partner, 12(1)(y) 
ee reasonable amount, 6(2) 
e shareholder, 15(5) 
* available money, for 
ee non-resident tax, 214(15) 
Standing therapy 
¢ device for, medical expense credit, Reg. 5700(z.3) 
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Start day 
° cous for financial institution transitional accounting rules, 
Start-up period 
¢ defined, for LSVCCs, 204.8(1) 
State 
¢ defined, Canada-U.S. Tax Treaty:Art. III:1(i) 
Stated capital, see Paid-up capital 
Stated percentage 
¢ defined, 59(3.4) 
ee for resource allowance, Reg. 1206(1) 
¢ variation of, 59(3.5) 
Statistics, see Communication of information: statistical purposes 
Statute-barred debt, deemed settled, 80.01(9) 
¢ subséquent payment of debt, 80.01(10) 
Statute-barred reassessments, 152(3.1), (4) 
Statutory exemptions, 81(1)(a) 
Stay of appeal during action to prosecute, 239(4). 
Steam 
¢ deemed to be goods for M&P credit, 125:1(5) 
sae. hart equipment, ct! cost allowance, Reg. Sch. Il: Cl. 


* processing of, anpestncnt tax credit, 127(9)' uated 
property”’(c.1) 

¢ production of, manufacturing and processing credit, 125,1(2) 

Steamfitter/pipefitter ; 

° apprenticeship job creation credit, 127(9)“investment, tax 
credit” 

Stepchild, dependent, 118(6)(a) 

Stock, capital, see Capital stock; Share 

Stock dividend, see Dividend: stock 

Stock exchange 

¢ designated, see Designated. stock exchange; 
Mo: Shai grandfathered from before Dec. 14/07, Reg, 3200, 


° recognized, see Recognized stock exchange 


Stock index participation trust 
¢ qualified for deferred income pa Reg. | Sop 1) 


Stock option 

¢ benefit from, 7(1) 

ee addition to adjusted cost base of stake! 53(1)G) 

¢* Canadian-controlled private corporation (CCPC), 7(1.1) 


a flection where shares have dropped'in value since exercise, 
180.01 


emigration from Canada, no income: inclusion, 7(1:6) 
withholding of tax at source, 153(1.01) 
cancellation of rights, deemed disposition, 7(1.7) 
cash-out, 7(1)(b.1); (d.1) 
death of employee, 7(1)(e), 164(6.1) 
deferral, 7(8)—(16) 
information return, Reg. 200(5) 
donation of shares to charity, 110(1)(d. 01) 
election by employer to forgo deduction for cash pagPrent 
110(1.1), (1.2) 
* no deduction to employer, 18(1)(m) 
emigration of employee, 7(1.6), 128. 1(4)(d.1) 
employees, to, 7, 110(1)(d), (d.1) © 
excluded from deemed disposition 
* on becoming non-resident, 128. 1(10)“excluded see or 
interest’(c) 
** on becoming resident, 128.1(1)(b)(v) 
¢ look-through rules, 7(2) 
¢ non-CCPC options, 7(1.8) 
* prescribed shares, Reg. 6204 


reduction in exercise price, 110(1.7), (1. 8) 
repricing of, 110(1.7); (1.8) 
return of employee shares by trustee, 8(12) 
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rights ceasing to be exercisable, deemed disposition, 7(1:7) 
stock split or consolidation, effect of; 110(1.5) 
underwater shares, election for rélief,, 180.01 - 


United States interaction, Canada-U.S..Tax Exeaty: Fifth 
Protocol (2007), Annex B, para. 6 


¢ whether counted as SR&ED expenditure, 143.3(2) 

¢ whether deductible to issuer, 143.3(2) 

Stock purchase loan 

¢ employee, to, 15(2.4)(c) 

Stock rights 

e issued to shareholder, 15(1)(c) 

Stock savings plan, prescribed 

¢ shares of 

ee capital loss from disposition of, 40(2)(i) 

ee prescribed assistance, deduction from) cost-base,,, 
3(2)(k)a)(C) 

Stock split 

¢ effect on stock option, rules, 110(1. 5) 

Stone quarry 

¢ defined, Reg. 1104(8) 

Stop-loss rules 

¢ amalgamation, 87(2)(a), 87(2.1) 

* ceasing to be resident in Canada, 128.1(4)(f) 

¢ change in control of corporation, 111(4)—(5.2) 

¢ disposition by corporation of interest in trust, 107(1)(c) 


disposition by partner of interest in trust, 107(1)(d) 
os ate by partner of share on which dividends paid, 

e disposition of commercial obligation in exchange fs another, 

40(2)(e.2) 

disposition. of debt owing by related person, 40(2)(e.1) 

disposition of partnership interest, 100(4) 

disposition of property 

e at less than FMV, 69(11) 

¢ to affiliated person, 40(3.3), (3.4) 

* to controller, 40(3.3), (3.4) 

disposition of share 
held as inventory, 112(4)-(4.3) 
in prescribed venture capital corporation or LSVCC, 40(2)(i) 
of controlled corporation, 40(2)(h) 
of corporation to itself, 40(3.6) 
of foreign affiliate, 93(2)—(4) 
on which dividend paid, 112(3) 
received on reorganization, 112(7) 

dividend received by non-resident individual, 40(3.7) 

* credit where tax paid, 119 

exchanged shares, 112(7) 

foreign bank, on wind-up of affiliate, 142.7(13) 

losses following change of control of corporation, 111(4)- (5.2) 

mark-to-market property, 112(5.5), (5.6) 

non-resident individual, 40(3.7) 

post-emigration losses, 128. 1(8)(f) 

pregnant losses, see Pregnant loss 

property transferred to trust, 107. 4(3)(b)Gai) 

reverse takeover, 256(7)(c) 

shares held by financial institution, 112(5.2) 

wind-up of corporation, 88(1.1) 

Stopping business, see Ceasing to carry on business; Winding-up 


Storage area, capital cost allowance, Reg. Sch. H:Cl. 1(g) 
¢ for mine, Reg. Sch. II: Cl. 10(1) 


Storage cost, underground 
* capital cost allowance, Reg. Sch. II:Cl, 10(f.1), Sch. II:Cl. 41 


Streamed income 
¢ determination of, 66.7(2.3)(b)(ii) 


Strike pay 
° not taxed (no legislative reference), Fries case [1990] 2 CTC 
439 (SCC) 
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Stripped bond 

* cost of coupon excluded from income when sold, 12(9.1) 

¢ interest taxable to holder, 12(1)(c) 

ee annual accrual, 12(4), (9) 

¢ non-resident withholding tax on, 212(1)(b)()(B) 

Stripping, see Capital gains stripping; Surplus stripping 

Structured settlement 

* insurer’s reserve for, Reg. 1400(3)E 

¢ taxation of, 56(1)(d), IT-365R2 para. 5 

Student 

* commuting to U.S 

ee tuition fees, credit, 118.5(1)(c) 

¢ deemed resident, credit for tuition fees, 118.5(2) 

e disabled 

ee education credit, 118.6(3) 

e¢ eligible for RESP withdrawals, 146.1(2)(g.1)(i)(B) 

¢¢ waiver of RESP age requirements, 146.1(2.2) 

¢ education credit, see Education credit 

¢ full-time, see Education credit 

¢ loan, see Student loan 

* moving expenses, 62(2) 

* part-year resident, credit for tuition fees, 118.91 

* taxpayer supporting, 118.9 

¢ tuition fees 

e¢ ancillary fees, 118.5(3) 

ee in Canada, credit, 118.5(1)(a) 

** outside Canada, credit, 118.5(1)(b) 

° US. resident, Canada-U.S. Tax Treaty:Art. XX 

¢ unused credits, transfers of, 118.8, 118.9 

Student loan 

¢ forgiven, to doctor or nurse practising in remote region, no 
tax, Reg. 7300(c) 

* interest paid on, tax credit, 118.62 

Stursberg case confirmed, 40(3.13) 

Subcontractors 

* construction, information return, Reg. 238 

Subdivision of property, see Partition of property 

Subject corporation (for Part IV tax) 

e defined, 186(3) 

Subject entity 

* defined, for SIFT trust and partnership distributions, 122.1(1) 

Subleases, see Leasing properties 

Subordinate 

¢ defined, for third-party penalty, 163.2(1) 

Subscriber 

¢ defined, for RESPs, 146.1(1) 

Subscriber’s gross cumulative excess 

¢ defined, for RESPs, 204.9(1) 

Subscriber’s share of the excess amount 

¢ defined, for RESPs, 204.9(1) 

Subsidiary, see also Parent (corporation) 

* controlled corporation 

°° defined, 248(1)“subsidiary wholly-owned corporation” 

*¢ non-resident, see also Foreign affiliate 

ee loan to, 17(3), 247(7) 

cost of shares of, 52(7) 

defined, 88(1), Reg. 8605(4) 

foreign, see Foreign affiliate; Controlled foreign affiliate 

90% or more owned, winding-up of 

* net capital losses, 88(1.2), (1.3) 

* non-capital losses, 88(1.1) 

* parent corporation continuation of, 88(1.5) 

* qualified expenditure, 88(1.4) 

e rules, 88(1) 

wholly-owned corporation, see also Control of corporation 

* amalgamation, on, 87(1.2), (1.4) 


ee defined, 248(1) 

Subsidiary trust 

¢ deemed settlement on SIFT trust wind-up, 80.01(5.1) 

Subsidy 

¢ housing, provided by employer, 6(23) 

Substantial contribution of capital to partnership 

* meaning of, 40(3.16) 

Substantial increase in indebtedness 

* meaning of, re partnership interest, 40(3.16) 

Substantial interest 

¢ defined, for Part VI.1 tax, 191(2), (3) 

Substantive gift 

* selling property and donating proceeds, anti-avoidance rule, 
248(39) 

Substitute’s salary paid by employee 

¢ deduction, 8(1)(i)(ii) 

°° certificate of employer, 8(10) 

Substituted property 

¢ defined, 248(5) 

¢¢ for matchable expenditure rules, 18.1(8)(b) 

¢¢ for superficial loss definition, 54“superficial loss”(a) 

*¢ for wind-up of corporation, 88(1)(c.3) 

Substitution (Quebec) 

¢ deemed to be trust, 248(3) 

Subway, capital cost allowance, Reg. Sch. II:Cl. 1(j) 

Succession duties 

¢ applicable to certain property, deduction for, 60(m.1) 

¢ interest on, deductible, 60(d) 

Successor beneficiary 

¢ defined, for non-resident trust rules, 94(1) 

Successor corporation 

¢ Canadian resource property acquired from predecessor, 66.7(9) 

* cumulative Canadian development expense, deduction for, 
66.7(4) } 

* cumulative Canadian oil and gas property expense, deduction 
for, 66.7(5) 

¢ defined, 59(3.4) 

* mining exploration depletion, Reg. 1203(3) 

* property acquired by, ITAR 29(25) 

* resource and processing allowances, Reg. 1202(3) 

* resource expenses, rules re, 66.7 

ee application of, 66.6 

ee exclusions from, 66.7(6) 

* resource property acquired from predecessor, 66.1(10) 

° ee property acquired from tax-exempt person, 66.6(1), 


* second 

** resource and processing allowances, Reg. 1202(3) 

Successor member 

¢ defined, for pooled registered pension plan, 147.5(1) 

Successor pool (re debt forgiveness rules) 

¢ defined, 80(1) 

* use of to limit reductions of resource expenditures, 80(8)(a) 

Sulphur, see also Canadian field processing 

* production of, 1206(1)“resource activity”(a) 

° Harnepomng transmitting or processing, Reg. 1204(3)(a), 
1206(1)“resource activity” iy A) 

Sunday, see Holiday 

Super-allowance benefit amount 

¢ addition to investment tax credit, 127(10.1)(b) 

*¢ no direct ITC, 127(9)“investment tax credit”(a.1) 

¢ defined, 127(9) 

Superannuation benefits, see also Pension 

¢ defined, 248(1) 

* succession duties on, deduction for, 60(m.1) 

* testamentary trust receiving, 104(27) 
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Superannuation benefits (cont'd) 

* transferred to another plan, deductible, 60(j) 

¢ unpaid, 78(4) 

* used to mens income-averaging annuity contract, 
deductible, 61(2)(a) 

Superficial loss, see also Pregnant loss 

¢ added to adjusted cost base of property, S3(1)(f) 

¢ capital loss deemed nil, 40(2)(g)(i) 

* capital property, 40(3.3)—(3.5), 54“superficial loss” 

¢ defined, for capital gains purposes, 54 

¢ eligible capital property, 14(12), (13) 

¢ financial institution, of, 18(13)-(15) 


* no application to Le ae debt obligations or mark-to- 
market property, 142.6(7) 


¢ inventory held as adventure in nature of trade, 18(14)—-(16) 


Superior court 

¢ defined, Interpretation Act 35(1) 

Supplemental eligible amount 

¢ defined, for Home Buyers’ Plan, 146.01(1) 
Supplemental Pension Plans Act, see Quebec: Supplemental 
Pension Plans Act 

Supplementary depletion base 

* capital cost of bituminous sands equipment added to 
ee proceeds of later disposition, 59(3.3)(c) 

* capital cost of enhanced recovery equipment added to 
¢¢ proceeds of later disposition, 59(3.3)(d) 

¢ defined, Reg. 1212(3) 

Supplementary personal tax credit, 118( DBI. 1) 
Supplementary unemployment benefit plans, 145 

¢ amounts received under, income, 56(1)(g) 

¢ benefits 

ee withholding tax, 1S3(1)(€) 

¢ defined, 145(1) 

¢ election to file return, 217 

* employer’s contribution 

¢¢ imitation on deductibility, 18(1)@) 

¢¢ not includable in employee’s income, 6(1)(a)(i) 

* payments to non-resident, 212(1)(k) 

Supplies 

¢ deemed to be inventory, 10(5) 

* paid for and used by employee, 8(1)(i)(iii) 

°° certificate of employer, 8(10) 

¢ valuation of, 10(4) 

Support amount, see also Child support amount 

¢ defined, 56.1(4), 60.1(4) 

* payments before agreement or court order, 56.1(3), 60.1(3) 
¢ whether deductible, 60(b), 60.1 

¢ whether taxable, 56(1)(b), 56.1 

Support payments (farm) 

¢ information slips required, Reg. 234-236 

Support payments (spousal or child) 

e “allowance” defined, 56(12) 

¢ child support, agreement or order after April 1997 

¢e non-deductible, 60(b), 56.1(4)“commencement day” 
°°  non-taxable; 56(1)(b), 56.1(4)“commencement day” 
e deductible when paid, 60(b), (c) 


enforcement of, see Family Orders and Agreements 
Enforcement Assistance Act 


income when received, 56(1)(b), (c) 

medical/educational payments, 56.1(2), 60.1(2) 

mortgage payments, 56.1(2), 60.1(2) 

no dependant credit for spouse or child when paid, 118(5) 
paid to non-resident, 212(1)(f), 217 

Dag to third parties for benefit of spouse or children, 56.1, 


paid to U.S. resident, Canada- U.S. Tax: Treaty:Art. XVIII:6 
* reimbursement of, taxable, 56(1)(c.2) 
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* repayment of, deductible, 60(c.2) 

* retroactive deductibility/taxability, 56.1(3), 60.1(3) 

* taxable, 56(1)(b), (c) 

Supporting person 

¢ for child care expenses, defined, 63(3) 

¢ liability for excess child tax credit refunded, 160.1(2) 

¢ unused education credits transferred to, 118.9 

Suppression election 

¢ for foreign affiliate liquidation and dissolution, 88(3.3)— GB. 4) 

Surcharge, see Surtax 

Surface construction 

* capital cost, 13(7.5)(b), Reg. 1102(14.3) 

Surplus 

¢ budget, see Budget surplus 

* contributed 

* * computation of, on transfer of insurance business; 138(11 19) 

** converted into paid-up capital, no dividend deemed, 
84(1)(c.1)-(c.3) 

defined (re pension plan), Reg. 8500(1), (1.1) 

distribution of, by foreign affiliate, Reg. 5901 

exempt, see Exempt surplus (of foreign affiliate) 

funds derived, see Surplus funas derived from operations. 

hybrid, see Hybrid surplus (of foreign affiliate) { 

pre-acquisition, see Pre-acquisition surplus (of foreign affiliate) 

stripping, see Surplus stripping 

* taxable, see Taxable surplus (of foreign. affiliate) 

Surplus adjustment, see also Basic personal amount surplus 

adjustment 

¢ defined, 122.52(1) 

¢ tax refund for individuals, 122.52(2) 

Surplus entitlement percentage, defined, 95(1) 

Surplus funds derived from operations 

¢ defined, 138(12) 

hops stripping 
conversion of dividend to exempt capital gain, 110.6(8) 

* non-resident former resident who will.return to Canada, 
128.1(6)(b), 128.1(7)(e) 

¢ publicly-traded corporation, by, 183.1 

¢ sale of shares by individual, 84.1 

¢ sale of shares by non-resident, 212.1, 212.2 

Surrender 

* of property to creditor, see also Seizure: property. 

e¢ defined, 79(2) 

ee does not constitute payment, 79(6) 

°° proceeds of disposition to debtor, 79(3) 

e* subsequent payment by debtor, 79(4) 

¢ of share, partnership interest or trust interest 

ee deemed capital gain, 80.03(2) 

ee defined, 80.03(3) 

Surtax, see also Additional tax 

* corporation, 123.2 [repealed] 

e+ credit against Part I.3 tax, 181.1(4)-(7) 

°° credit against Part VI tax, 190.1(3)-(6) 

e health promotion, 182, 183 

e individual, 180.1 [repealed] 

° credit where emigration stop-loss rule applied, 180.1(1.4) 

e* foreign tax credit, 180.1(1.1) 

ee investment tax credit, 180.1(1.2) 

e tobacco manufacturers, 182, 183 

Survey, quadrennial, reserve for, 12(1)(h), 20(1)(0), Reg. 3600 

Surveying costs 

° cost base of property, addition to, 53(1)(n) 

Surveyor 

¢ defined, for surveys under Canada Shipping Act, Reg. 3600(2) 

Survivance case overruled, 256(9) 
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Surviving spouse 

« as RRIF annuitant, 146.3(1)“annuitant’(b) 

¢ death benefit paid to, 248(1)“death benefit” 

* tobacco manufacturers, 182, 183 

Survivor (for TESA) 

¢ defined, 146.2(1) 

Survivor payment 

¢ defined, re death of TFSA holder, 207.01(1)“exempt 
contribution’(b) 

Suspended losses, see Suspension of losses 

Suspension of charity receipting privilege, 188.2 

* objection to suspension, 165(1), 189(8) 

¢ Tax Court application for postponement of suspension, 
188.2(4) 

Suspension of losses 

* capital losses, 40(3.3)-(3.5) 

¢ depreciable property, 13(21.2) 

¢ eligible capital property, 14(12), (13) 

* inventory held as adventure in nature of trade, 18(14)-(16) 

¢ share or debt owned by financial institution, 18(13), (15) 

* terminal losses, 13(21.2) 

Swap transaction (for RRSP, RRIF or TFSA) 

¢ benefit attributable to, constitutes advantage, 
207.01(1)“advantage’’(b)(iii) 

¢ defined, 207.01(1) 

Sweden, see a/so Foreign government 

¢ stock exchange recognized, Reg. 3201(w) 

Swine 

¢ basic herd maintained since 1971, deduction, 29 

Switzerland, see a/so Foreign government 

* stock exchange recognized, Reg. 3201(m) 

* universities, gifts to, Reg. Sch. VIII s. 6 

Sylvite 

¢ drilling and exploring for, 66(2) 

e extraction of, 248(1)‘mineral resource’’(d)(ii) 

Synagogue, see also Charity 

¢ rabbi employed by, see Clergyman 

Syndicate 

¢ drilling and exploration expenses, ITAR 29(9), (10), (13) 

* interest in 

*¢ expenses of selling, 20(1)(e) 

Synthetic speech system etc. 

enabling blind person to use computer 
disability supports deduction, 64(a)A(ii)(C) 
medical expense credit, Reg. 5700(0) 

Syria, see also Foreign government 

¢ Canadian Forces personnel and police serving in, no tax on 
income, 110(1)(f), Reg. 7400(e) 

Systems software, see also Software 

¢ defined, Reg. 1104(2) 


T 
T1 returns, 150(1)(b), (d) 

T2 returns, 150(1)(a) 

T3 returns, 150(1)(c) 

T4 information return 

* filing deadline (Feb. 28), Reg. 205(1) 
* requirement for, Reg. 200(1) 

T4 slips, Reg. 200(1), (3) 

T4A slips, Reg. 200(2), 201 

TS slips, Reg. 201 

TCC, see Tax Court of Canada 

TCP, see Taxable Canadian property 
TCP gains balance 

e defined 

¢¢ for mutual fund corporation, 131(6) 


ee for mutual fund trust, 132(4) 

TCP gains distribution 

* mutual fund corporation 

** deemed to be dividend to non-resident shareholder, 
LaL(.1),, Gea) 

*¢ defined, 131(6) 

* mutual fund trust 

ee deemed to be dividend to non-resident shareholder, 
132(5.1), (5.2) 

*¢ defined, 132(4) 

TDD device, see Teletypewriter 

TESA, see also Tax-Free Savings Account 

¢ depositary, 146.2(1)“qualifying arrangement’(b)(iii) 

* exempt from tax, 146.2(6), (7) 149(1)(u.2) 

* income from, not taxable, 146.2(6), (7) 

TFSA dollar limit 

¢ defined, 207.01(1) 

*¢ contributions over, 207.01(1)“excess TFSA amount’D(a) 

TIEA, see Tax information exchange agreement 

TPAR, see Total pension adjustment reversal 

TPS, see Taxable preferred share 

TSX, see Toronto Stock Exchange 

TTY device, see Teletypewriter 

T-Bill, see Treasury bill 

“Tainted” spouse trust, see also Pre-1972 spousal trust 

¢ relieving rule, 70(7) 

Takeover, see also Control of corporation: change of 

* reverse, 256(7)(c) 

Talk show 


¢ ineligible for Canadian film/video credit, Reg. 
1106(1)“excluded production’’(b)(ii) 


¢ ineligible for film/video production services credit, Reg. 
9300(2)(b) 

Talking textbooks 

¢ disability supports deduction, 64(a)A(ii)() 

* medical expense credit, Reg. 5700(w) 

Tank, oil or water storage 

* capital cost allowance, Reg. Sch. II:Cl. 6, 8, 29, 40 

Tapestry 

* hand-woven, whether CCA allowed, Reg. 1102(1)(e) 

Tar sands, defined, 248(1) 

Tar sands ore 

¢ defined, Reg. 1104(2), 1206(1) 

* processing of, Reg. 1104(5)(a)(iii), 1104(5)(c)(iii), 
1104(6)(a)(ili), 1104(9)(A) iii), 1204(1)(b)Gii)(C), 
1204(1)(b)Gii)(C), 1204(1)(b)iv)(C), 1205(1 Sader ia 
1205(1)(a)(iv)(B)CID, 1205(1)(b)Git1), S201(c.3) 

e¢ excluded from M&P credit, 125.1(3)“manufacturing or 

processing” (f)(iil) 

*¢ investment tax credit, 127(9)“qualified property” (c)(vi)(C) 

Tawich case overruled, 149.1(1)‘qualified donee’’(a)(iii), 

149(1)(d.5) 

Tax 

¢ abatement, see Tax abatement 

¢ addition to, for income not earned in a province, 120(1) 

¢ additional 


* on non-Canadian corporations carrying on business in 
Canada, 219 


agreement, see Tax treaty 

application of payments under collection agreement, 228 
assets used as security by DPSP trust, on, 198 

attempt by partners to reduce or postpone, 103 
avoidance, see Anti-avoidance rules 

branch, 219 

“business-income tax” defined, 126(7) 

carved-out income, on, 209 

collection of, see Collection of tax 
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Tax (cont’d) 


oo ae of, 117(5.2), see also Computation of tax, Reg. 


convention, see Tax treaty 

corporate distributions, on, 183.1 

¢ indirect payments, 183.1(5) 

¢ limitation, 183.1(6) 

¢ stock dividends repurchased for excessive amount, 183:1(3) 
e subsec. 110.6(8) not applicable, 183.1(7) 

corporations, 123—125.1 

court, see Tax Court of Canada 

credits, see Tax credits 

debt to Her Majesty, 222(2) 

deduction at source 

* amount of, deemed received by payee, 153(3) 

* required of payer, 153 | 

¢ tables, Reg. Sch. I 

deduction from 

¢ employed out of Canada, 122.3 

* re province providing schooling allowance, 120(2) 
deduction of, Reg. Part I 

deduction under s. 66.5, on, 196 

deductions in computing, see Deductions in computing tax 
deemed payable under amended Act, ITAR 49 

deferred income plans, on, see also Deferred income plans 
deferred profit sharing plans, on, 198-204 

° ig non-qualified investments and assets used as security, 


estimate to be made, 151 
evasion, see Tax evasion, penalty for 


excessive capital dividend or capital gains dividend elections; 
on, 184 


failure to remit amounts withheld, 227(9) 
¢ salary or wages, from, 227(9.5) 

failure to withhold, 227(8) 
¢ assessment for, 227(10) 
¢ salary or wages, from, 227(8.5) 

foreign, see Foreign taxes 

forfeiture under deferred profit sharing plan, 201 
imposed, see Liability for tax 

income from Canada of non-residents, on, 212-218 
income from property transferred at non-arm’s length, on, 
160(1)-(3) 

individuals 
e  surtax, , 180.1 

interest on unpaid amount, 161(1) 

investment income of life insurers, on, 211—211.5 

large corporations, see Large corporations tax (Part I.3) 
liability for, see Liability, for tax 

logging 
e deduction for, 127(1), Reg. Part VII 
¢ defined, 127(2) 

manufacturing and processing deduction, 125.1 

mining, deduction, 20(1)(v), Reg. 3900 
“non-business-income tax” defined, 126(7) 
non-deductible, 18(1)(t) 

non-qualified investments of deferred profit sharing ‘plan, on, 
198, 199 

non-residents, see Non-resident tax 

otherwise payable 


¢ defined; 120(4)‘tax otherwise payable under this Part” 
126(7)‘‘tax for the year otherwise payable under this Part 


over-contributions to deferred income plans, on, 204.1—204.3 
overpayment, defined, 164(7) 

Part I.2, deduction for, 60(w) 

Part II, 182(1) 

Part II.1, 183.1 

Part IV 

¢ reduction in, re Part IV.1 tax payable, 186(1.1) 
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¢ Part IV.1, 187.2, 187.3 
*¢ reduction in Part IV tax re, 186(1.1) 
¢ Part VI.1, 191-191.4 
¢ Part XII.3 
** deductible from income of life insurer, 138(3)(g) 
¢ payable 
amount deemed to be, 20(1)(Il) 
corporations, 123 
non-resident, on branch profits, 219 
defined, 117(1), 248(2) 
inter vivos trust, by, 122 
¢ payment of, see Payment of tax 
* property disposed of by public authorities, re, 207.3, 207.4 
° ropenty held by trusts. governed by deferred income plans, re, 
Om 207.2 


ee 
ee 
eee 
ee 


rates of, see Rates of tax 
recovery by deduction or set-off, 224.1 
refund of overpayment, see also Refund 
refundable, see Refundable Part IV tax 
registered charities, 188, 189 
registered investments, re, 204.4—204.7 
registered securities dealers, re securities lending arrangement 
payments to non-residents, 212(19) 
return, see Returns 
revoked plans, on, 198 
royalties paid by tax-exempt person, re, 208 
security for, 220(4)-(4.4) 
shelter, see Tax shelter 
small business deduction, 125 
surtax 
¢ individual (before 2001), 180.1 
* corporation (before 2008), 123.2 
taxable dividend received by private corporation, 186 
tobacco manufacturers, 182, 183 
tobacco manufacturing income, 182 
treaty, see Tax treaty 
unpaid, interest on, 227(9.3) 
withheld at source 
deemed to discharge debt, 227(13) 
failure to remit, 227(9) 
held in trust, 227(4), (4.1) 
° not part of estate, 227(5) 
¢ withholding of, see Withholding tax 
Tax abatement 
* corporations, 124 
¢ individuals, Reg. 6401 
prescribed dates, Reg. 6401 
province providing schooling allowance, 120(2) 
e manufacturing and processing, 125.1 
* not available to Crown corporations, 124(3) 
e small business, 125 
Tax accounts 
¢ transfer of instalments between, 221.2 
Tax advisor 
* penalty for misrepresentation by, 163.2 
Tax agreement, see Tax treaty 
Tax anniversary date 
e defined, Reg. 310 
Tax avoidance, see Anti-avoidance rules 
Tax avoidance motive, see also Anti-avoidance rules 
Tax basis 
¢ defined, 142:4(1), Reg. 9100, 9200(1) 
variation in, for certain insurers, 138(13) 
* used as cost amount for specified debt obligation, 248(1)“cost 
amount’’(d.2) 
Tax benefit 
¢ defined 
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Tax benefit (cont’d) 


for reportable transactions, 237.3(1) 
general anti-avoidance rule (GARR), 245(1) 
transfer pricing documentation, 247(1) 


Tax consequences, defined, 245(1) 
Tax convention, see Tax treaty 
Tax Court of Canada 


e 


e e e e e e e e a e e e e e 


appeal from, to Federal Court of Appeal, see Federal Court of 


Appeal 
appeal to, 169 


general procedure, 175 
informal procedure, 170 
only on grounds raised in objection, 169(2.1) 
prohibited where right waived by taxpayer, 169(2.2) 
time not counted, 174(5) 
valuation of ecological property, 169(1.1) 
application for extension of time 
for appeal, 167 
for notice of objection, 166.2 
disposal of appeal, 171 
hearing officer appointed, 231.4(2)—-(4) 
reference to 
common questions, 174 
where no reasonable grounds for appeal, 179.1 


Tax credits, see also Deductions in computing, tax 


e 
e 
e 
eo 
e 
e 
e 
e 
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adoption expenses, 118.01 
aged 65 and over, 118(2) 
basic minimum, 127.531 
basic personal, 118(1)B(c) 
additional amount for low-income taxpayer, 118(1)B(b.1) 
CPP contributions, 118.7 
Canada employment, 118(10) 
caregiver, 118(1)B(c.1) 
family caregiver, 118(1)B(a)C(A), 118(1)B(b)Gv)D(A), 
118(1)B(b.1)@)(B), Gi)(B), 118C1)Bc.1)E(a), 118(1)B(d) 
charitable donations, 118.1 
child, 118(1)B(b.1) 
children’s arts, 118.031 
children’s fitness, 118.03 
dependants, 118(1)B(b), (c), (d) 
support payments, effects of, 118(5) 
disability, 118.3 
disability home buyer, 118.05 
education credit, 118.6(2) 
carryforward of unused portion, 118.61 
part-time student, 118.6(2)B(b) 
transfer of unused portion, 118.8, 118.9 
employment, 118(10) 
employment insurance premiums, 118.7 
equivalent-to-married status, 118(1)B(b) 
family caregiver, 118(1)B(a)C(A), 118(1)B(b)(iv)D(A), 
118(1)B(b.1)@)(B), Gi)(B), 118(1)B(c.1)E(a), 118(1)B(d) 
first-time home buyer, 118.05 
First Nations tax paid, 120(2.2) 
fitness, 118.03 
foreign taxes, 126 
fraudulently obtained, offence, 239(1.1) 
GST/HST, 122.5 
gifts, 118.1 
home renovation (2009), 118.04 
individual, 118 
in-home care of relative, 118(1)B(c.1) 
investment, 127(5)—(36), 127.1, see also Investment tax credit 
labour-sponsored funds, 127.4 
lump-sum averaging, 120.31 
manufacturing and processing, 125.1 
married status, 118(1)B(a) 
medical expenses 


non-refundable credit, 118.2 
refundable credit; 122.51 
¢ mental or physical impairment, expenses related to, 
118.2(2)(b), (c) 
non-resident individual, 118.94: 
ordering of, 118.92 
overseas employment, 122.3 
part-year resident, 118.91 
pension income, 118(3) 
personal, 118(1) 
limitations, 118(4) 
not available to trust, 122(1.1) 
political contributions, 127(3)-(4.2) 
public transit pass, 118.02 
research and development, see Investment tax credit 
scientific research, see Investment tax credit 
separate returns, in, 118.93 
share-purchase, 127.2 
single status, 118(1)B(c) 
small business, 125 
spousal, 118(1)B(a) 
supplementary personal, 118(1)B(b.1) 
textbook, 118.6(2.1) 
transit pass, 118.02 
tuition credit, 118.5 
carryforward of unused portion, 118.61 
¢ transfer of unused portion, 118.8, 118.9 
unused 
carryforward, 118.61 
transfer to spouse, 118.8 
transfer to supporting person, 118.9 
* volunteer firefighter, 118.06 
Tax debt 
* action to commence, 10-year limitation period, 222(3)—(10) 
¢ collection of, see Collection of tax 
e defined, 222(1) 
* recoverable by the Crown, 222(2) 
Tax deferral, see also Rollover 
* agreement authorized by tax treaty, deemed valid, 115.1 
Tax deferred cooperative share 
¢ defined, for agricultural cooperatives, 135.1(1) 
Tax-deferred patronage dividends, 135.1 
Tax equity 
¢ defined, ITAR 26(12) 
Tax evasion, penalty for, 163, 238, 239 
Tax-exempt income 
e defined, for foreign tax credit, 126(7) 
Tax-exempt person, see Exempt person 
Tax factor 
¢ relevant, defined, 95(1) 
Tax Fairness Plan, see Distributions tax on income trusts 
Tax for year otherwise payable under Part I 
¢ defined, 126(7) 
Tax-Free Savings Account, 146.2, 207.01—207.07 
¢ administration fees, non-deductible, 18(1)(u) 
¢ annuity from, not taxable, 56(1)(d)(iii) 
* attribution rules do not apply, 74.5(12)(c) 
¢ death of holder, 12(1)(z.5), 146.2(9), 207.01(3) 


*¢ annual accrual of income after death, 12(11)“investment 
contract’’(d.1) 


¢ defined, 248(1)“TFSA” 

* depositary, 146.2(1)“qualifying arrangement’’(b)(iii) 

¢ designation of charity as beneficiary, 118.1(5.3)..° > 

* disposition of property to, capital loss nil, 40(2)(g)(iv)(A) 

¢ dollar limit, 207.01(1)“TFSA dollar limit” 

*¢ contributions over, 207.01(1)“excess TFSA amount’’D(a) 
eee tax on, 207202 
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Tax-Free Savings Account (cont’d) 

¢ election for proportional holdings in trust property, 259(1) 

* emigration of holder, no deemed disposition, 
128.1(10)“excluded right or interest’’(e)(iii.2) 


excluded from various trust rules, 108(1)‘‘trust’’(a) 
exempt from tax, 146.2(6), (7), 149(1)(u.2) 
exemption-end time, defined, 146.2(9)(a) 
income from, not taxable, 146.2(6), (7) 
information return, Reg. 223 
interest on money borrowed to contribute to, not deductible, 
18(11)G) 
investment counselling fees, non-deductible, 18(1)(u) 
money borrowed to contribute to, no deduction, 18(11)G) 
no tax on, 146.2(6), 149(1)(u.2) 
prohibited investments, see Prohibited investment 
qualified investments, 207.01(1)“qualified investment” 
Quebec, in, deemed to be trust, 248(3)(c) _ 
regulations, 146.2(13) 
reversionary trust rules do not, apply, 75(3)(a) 
services in respect of, non-deductible, 18(1)(u) 
T3 trust return not required, Reg. 204(3)(f) 
tax on excess contributions, 207.02 
transfer to another TFSA be 
¢ not a disposition, 248(1)“disposition’(f)(vi) 
* not counted as overcontribution, 207.01(1)“qualifying 
transfer” 
ee permitted, 146.2(2)(e) 
¢ used as security for loan, 146.2(4) 
Tax-free surplus balance 
* of a foreign affiliate 
ee amended bump designation, 88(1.8), (1.9) 
e¢ defined, Reg. 5905(5.5) 
Tax-free zone 
¢ pre-1972 capital gains, ITAR 26(3) 
Tax information exchange agreement, see also Tax treaty 
* creates “designated treaty country”, Reg. 5907(11) 
e demand for information relating to, 231.2(1) 
¢ disclosure of taxpayer information for purposes of, 
241(4)(e)(xii) 
¢ dividends from country, deemed to be out of exempt surplus, 
Reg. 5907(1)“exempt surplus” [Proposed Amendment] 
¢ list of countries, 95(1)“non-qualifying country” 
* not present, income deemed FAPI, 95(1)“non-qualifying 
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business”, “non-qualifying country” 

Tax matters partner 

* to file objections to determination of partnership income, 
165(1.15) 

Tax otherwise payable 

¢ defined, 120(4) 

Tax-paid amount 

¢ defined, 146(1) 

e excluded from RRIF income 

e* generally, 146.3(5)(c) 

ee on death, 146.3(6.2)A(b), (c) 

¢ excluded from RRSP income 

e* generally, 146(1)“benefit”(c.1) 

e¢ on death, 146(8.9)A(b), (c) 

Tax paid balance 

¢ defined, for agricultural cooperatives, 135.1(1) 

Tax payable, see Tax: payable 

e defined, 127—127.5, 248(2) 

* determination of, by Minister, 152(1.11), (1.12) 

* determined without reference to minimum tax, 117(1) 

Tax rebate discounting, 220(6) 

Tax return, see Returns 

Tax shelter 

* art, see Art flips 


¢ business does not entitle individual to June 15 filing deadli 
VENEERS | iling deadline, 

Canadian film credit not available, 125.4(4) 

computer equipment, see Computer tax shelter property 


computer software, see Computer software tax shelter property 
cost of, 143.2 


deduction disallowed 
¢ where identification number not provided, 237.1(6) 
¢ where penalty unpaid, 237.1(6.1) 

defined, 237.1(1) _. 

film, see Motion picture film 


fiscal period, election for non-calendar year prohibited, 
249.1(5) 


¢ identification number 

° application for, by promoter, 237.1(2) 
° display of, required, 237.1(5) 

° issuance of, by Minister, 237.1(3) 
° penalty for false information in application, 237:1(7.4) 
° penalty for selling shelter before number issues, 237.1(7.4) 
° prerequisite for deduction, 237.1(6) 
° prerequisite of sale etc., 237.1(4) 
° provision of, to buyers, 237.1(5) 
¢ information outside Canada, 143.2(13), (14) 
¢ information returns, Reg. 231 

¢ investment, 143.2 

ee defined, 143.2(1)‘tax shelter investment” 
¢*  matchable expenditure, 18.1(13) 


* reassessment, no limitation period, 143.2(15) 
matchable expenditure rules, 18.1 
minimum tax on deductions, 127.52(1)(c.3) 
Minister’s powers of investigation, 237.1(8) 
MURB, see Multiple unit residential buildings 
mutual fund limited partnership, 18.1 
prescribed benefit, Reg. 231(6), (6.1) 
promoter 
* application for identification number, 237.1(2) 
¢ defined, 237.1(1) 
e information return, 237.1(7) ; 
* provision of identification number to buyers, 237.1(5) 
sales prohibited without identification number, 237.1(4) 
¢ software, see Computer software tax shelter property 
* yacht, see Yacht . 
Tax shelter investment, see Tax shelter: investment 
Tax sparing, pre-1976 investment, Reg. 5907(10) 
Tax transfer payments to provinces, 154, Reg. 3300 
Tax treaty, see also Tax information exchange agreement 
* amounts exempt under, deduction for, 110(1)()@) 
° aneueey shopping rule, Canada-U.S. Tax Treaty:Art. XXIX- 


¢ Canada-U.K., see Table of Contents 

e Canada—U.S., see Table of Contents 

* competent authority agreement deemed. valid, bbl 

* country with, foreign affiliate in, Reg. 5907(11)—(11.2) 

* credit for departing resident to country with which Canada has, 
126(2.21) 

e deduction from income, 110(1)(H@) 

¢ deemed resident in Canada due to family member, 250(1)(g) 

¢ defined, 248(1) 

¢ designated treaty country (FAPI rules), Reg. 5907(11), (11.1) 

* disclosure of information as permitted by, 241(4)(e)(xii) 

¢ dividend limitation in 

¢* applies for branch tax, 219.2 

e applies for corporate emigration tax, 2193 

* exempting Canadian corporation from tax, 250(5) 


gains deemed to arise in Canada, Income Tax Conventions 
Interpretation Act s. 6.3 

¢ income exempt under, 126(7)“tax-exempt income” 

* income exempt under, not earned income for RRSP, 
146(1)“earned income’(c) 
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Tax treaty (cont'd) 
interpretation of, Income Tax Conventions Interpretation 
(reproduced before the treaties) 


list of, see Table of Contents 

listed countries, Reg. 5907(11)+(11.2) 

non-resident under, deemed non-resident of Canada, 250(5) 
partners exempted by, new partner joining partnership, 96(8) 
property exempted under, 108(1)“exempt property” 
requirement to file return to claim exemption, 150(1)(a)(ii) 
a en disposition of property by non-resident deferred under, 
*¢ election, time of making, Reg. 7400(2) 

¢¢ prescribed provisions, Reg. 7400(1) 

Taxable amount 

* amount, see Taxable capital amount 

Taxable benefits, see Benefit 

Taxable Canadian business 

¢ defined, 95(1) 

¢ application to FAPI rules, 95(2)(j.1),; (k), (k.2) 

Taxable Canadian corporation 

¢ defined, 89(1)“taxable Canadian corporation” 


* non-resident-owned investment corporation deemed not to be, 
134 


* prescribed, for Canadian film/video credit, Reg. 1106(2) 
* property disposed of to taxpayer 

*¢ cost base, addition to, 53(1)(f.1) 

Taxable Canadian life investment income 

¢ defined, 211.1(2) 

Taxable Canadian property, see also Property 

°e deemed, 128.1(4)(e) 

¢ defined, 248(1) 


ee excludes shares of demutualized life insurer or holding 
corporation, 141(5) 


¢ exclusions for branch tax purposes, 219(1.1) 
disposition of, by non-resident, 116 

e purchaser liable for tax, 116(5) 

¢ taxable, 2(3)(c) 
sacar on foreign affiliate liquidation and dissolution, 

¢ distribution to non-resident beneficiaries 

ee tax on, 107(5) 

eee security for tax, 220(4.6)-(4.63) 

° excluded from deemed disposition 

*¢ on becoming resident, 128.1(1)(b)() 

¢ includes option, 248(1)“taxable Canadian property”(1) 

¢ mutual fund, of, see TCP gains distribution 


e e J ° e — ° 


prorating for gains before May 1995, 40(9) 
replacement of 
* capital property, 44(5)(c), (d) 
¢ depreciable property, 13(4.1)(c), (d) 
rollover of, 85(1)(@), 85.1(1)(a) 
ship or aircraft used in international traffic, 248(1)“taxable 
Canadian property’’(b)(11) 
* transitional rule re property not covered before April 26/95, 
ITAR 26(30) 
Taxable capital 
¢ for financial institutions tax 
° defined, 190.12 
° employed in Canada, defined, 190.11 
* for large corporations tax (pre-2006) 
e¢ defined, 181.2(2), 181.3(2) 
eee tax on (pre-2006), 181.1(1) 


* employed in Canada, defined, 181.2(1), 181.3(1), 181.4, 
Reg. 8601 


eee tax on, 181.1(1) 


Taxable capital amount 
* defined, 66(12.6011) 


* limit of $15 million for flow-through of CDE as CEE, 
66(12,601)(a.1) 

Taxable capital employed in Canada 

* defined 

¢¢ for financial institutions tax, 190.11 

*¢ for large corporations tax, 181.2(1), 181.3(1), 181.4 

*¢ for renunciation of CDE as CEE on flow-through shares, 

66(12.6011) 

Taxable capital gain, see Capital gain 

Taxable conversion benefit, see also Conversion benefit 

¢ defined, for insurance demutualization, 139.1(1) 


Taxable deficit (of foreign affiliate) 

* defined, Reg. 5907(1) 

Taxable dividend 

* deemed, where capital gains subject to kiddie tax, 120.4(4), (5) 

¢ deemeed, see Dividend: deemed 

¢ defined, 89(1), 112(6)(a), 129(1.2), 129(7), 133(8), 248(1) 

¢¢ for purposes of debt forgiveness, 80.03(1)(b) 

*¢ for purposes of dividend refund, 129(7) 

o0- MOt gy purposes of non-resident-owned investment corporation, 
133(8)“taxable dividend” 

** for purposes of stop-loss rules, 112(6)(a) 

e* generally, 89(1), 248(1) 

* partnership receiving, 186(6) 

Taxable earnings (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable income 

* communal organization, election re, 143(2), (3) 

* computation of, 110-114 

*¢ deductions, see Deductions in computing taxable income 

ee individual 

eee order of application, 111.1 

**e resident for part of year, 114, 114.1 

* cumulative 

** non-resident-owned investment corporation, of, 
133(9)“cumulative taxable income 

¢ deductions in computing, see Deductions in computing taxable 

income; Tax credits 


defined, 2(2) 

determination of, by Minister, 152(1.11), (1.12) 

earned in a province by a corporation, Reg. Part IV 

earned in Canada, see Taxable income earned in Canada 

earned in the year in a province, 124(4) 

life insurer, 138(7) 

non-resident, earned by in Canada, 115 

non-resident-owned investment corporation, 133(2) 

non-resident person, 115 

Taxable income earned in Canada, 115 

¢ defined, 115(1), 248(1) 

¢ determination of, by Minister, 152(1.11), (1.12) 

* foreign resource pool expenses, 115(4.1) 

Taxable interest expense 

¢ defined, 218.2(2) 

Taxable life insurance policy 

¢ defined, 211(1) 

Taxable loss (of foreign affiliate) 

¢ defined, Reg. 5907(1) 

Taxable net gain 

* from listed personal property, defined, 41(1), 248(1) 

Taxable non-portfolio earnings 

¢ defined, 197(1) 

¢ reduced by Part IX.1 tax payable by SIFT partnership, 
96(1. 11)(6) fit , R ft 

Taxable obligation 

¢ defined, 240(1) 

Taxable preferred share 

¢ defined, 248(1) 


ee @ eeeee#ee 
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Taxable preferred share (cont’d) 

¢ dividends excepted from tax, 187.1 

* tax on corporation paying dividends on, 191—191.4) 

ee ee to transfer tax liability to related 5 a 


eee assessment by. Minister 191. 3(3); (5) 

e¢e payment by transferor corporation, 191. ek 

eee where of no effect, 191.3(4) 

¢* amalgamation, 87(2)(rr) 

ee associated corporations, }191.1(3) 

eee failure to file agreement, 191,1(5) 

eee, total dividend allowance, 191. 1(4) 

** dividend allowance, 191.1(2) 

e¢e short years, in, 191.1(6) 

eee total, for associated corporations, 191. 14). 

ee extluded dividend, defined; 191(1) 

ee financial intermediary corporation, defined, 191(1) 

ee information return, 191.4(1) 

°° private holding corporation, defined, 191(1) 

ee substantial interest, 191(2), (3) 

°e tax payable, 191.1(1) 

eee “election, 191-2 

¢ tax on dividends received by corporation, 187. 2 

ee information return) 187.5 

ee partnerships, 187.4 

Taxable resource income 

e defined; 125.11(1)° 

* effect on general corporate tax reduction, 123. 4(1)“full rate « 
taxable income” (a)(iil) , 

Taxable RFI share 

¢ amalgamation, effect of, 87(4.2) 

e defined, 248(1) 

e tax on dividend, 187.31) | 

Taxable SIFT distributions 

¢ defined, Reg. 414(1), (2) 

Taxable SIFT trust distributions 

¢ defined, 122(3) 

¢ excluded in determining province of residence of trust, Reg. 


¢ tax on, 122(1)(b)B 

Taxable supplier 

¢ defined, 127(9) 

Taxable surplus 

¢ election to come’ before taybrid surplus, ee 5901(1.1) 

* portion of dividend'deemed paid out of, Reg. Teena? 

Taxable surplus (of foreign affiliate) 

* adjustment where gain deemed ‘due to negative adjusted cost 
base, 93(1)(b)(Gi) 

¢ deduction for dividend paid out of, 113(1)(b), (c), Reg. 
5900(1)(b) 

¢ defined, 113(1)(b)(i), Reg. 5907(1) 

Taxation year, see also Fiscal period 

¢ becoming or ceasing to be‘ CCPC, deemed’ year-end, 249(3.1) 

* becoming or ceasing to be exempt, deemed year- -end, 149(10) 

* becoming or ceasing to be financial: institution, deemed year- 
end, 142.6(1) 

* ceasing to carry on business, 25(1) 

¢ change of control, deemed year-end, 249(4) id 

* company formed by amalgamation, of, 87(2)(a) 

* corporation, of 

e¢ longer than 365 days, 249(3) 

* deemed “fiscal period”, 14(4) 

¢ defined, 11(2), 142.6(1), 149(10), 149.1(1), 249, Reg. Oe) 
1802(5), 3700 

¢ + of mutual fund following rollover, 132.2(1)(b) [to be 

repealed], 132.2(1)(o)(ii) [to be repealed], 132.2(3)(b): 
[draft], 132.2(3)()(@i)<[draft] 
* employees profit sharing plan trust, 144(11) 
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first, of mortgage investment corporation,'130:1(8) 

fiscal period of business; and; 11(2)> 

foreign affiliate, of, 95(1)“taxatiom year’ 

individual, of, 11(2), Reg. 1104(2) 

less than 12 months, see Short taxation year 

Naa fund corporation or/trust,-on rollover, 132.2(1)(b), 
o)(ii 

¢ mutual fund trust, election for December 15, 132. 11 

¢ non-resident, of, 250.1(a) 

* partnership, of, 96(1)(b) 


reference to, 249(2), (3) 
. istered Canadian amateur athletic association, of, 

149.1(1)“taxation year” 

* registered charity, of, 149.1(1)“taxation et 

¢ short, see Short:taxation year. 

¢ testamentary trust, of, 104(23) 

Taxed capital gains (of investment egeporations sp uiiaibk fund 

corporation or mutual fund trust) 

¢ defined, 130(3)(b), 131(7), 132(5) 

Taxicabs, Reg. Sch. II:Cl. 16 

Taxing country 

¢ defined 

ee for FAPI, Reg. 5910(4) 

ee for foreign tax credit, 126(7) 

Taxpayer 

¢ absconding, 226 

¢ bankrupt, 128 |... 

¢ becoming Canadian Sedent ITAR 26(10) 

° ceasing to be resident, see Non-resident: becoming 

¢ death of, see Death of taxpayer 

¢ defaulting, 226 

° defined, 248(1) 

** includes partnership for certain purposes, 18.11), 56.4(1), 
143.2(1), 143.3(1), 143. 4(1)"taxpayer”’ 

° investigation, under ~ 

ee rights of, at inquiry, 231.4(6) 

¢ leaving Canada, demand for amounts owing, 226 

* not limited to person liable for tax, 248(1) © 

Taxpayer information 

¢ defined, 241(10) . 

° provision of 

ee authorized, 241(4) 

ee prohibition against, 241(1) 

Teacher | 

© contribution to teachers’ exchange fund, 8(1)(d) 

e exemption for travel expenses, 81(3/1)(a)Gi) 

¢ registered pension plan, contribution to, 147.2(5) 

¢ sabbatical arrangement, Reg. 6801(a) 

°° exemption for recontributed ‘amount received from plan, 
81(1)(s) 

Teck-Bullmoose case overruled, 13(7.5) 

Telecommunication spacecraft 

e Son. cost allowance, Reg. Sch. I:Ch 10. 2), Sch: II:Cl. 
a 

e* separate classes, Reg. 1101(5a) 

Telecommunications 

¢ defined, Interpretation Act s. 35(1) 

Teleglobe Canada, subject to tax, 27(2), Reg. 7100 

Telegraph system 

¢ defined, Reg. 1104(2).., 

Telephone and telegraph equipment 

° capital cost allowance, Reg. Sch. I:Cl. 3,.Sch. U:Cl. 17 

Telephone and telegraph systems 

* capital cost allowance, Reg. Sch. II:Cl. 17 

¢ defined, Reg. 1104(2) 

Telephone. cable 

* capital cost allowance, Reg. Sch. II:Cl. 42(b) 
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Telephone ringing indicator 

¢ disability supports deduction, 64(a)A(ii)(B) 

* medical expense credit, Reg. 5700(k) 

Teletypewriter 

* disability supports deduction, 64(a)A(ii)(B) 

* medical expense credit, Reg. 5700(k) 

Television commercial message 

* capital cost allowance, Reg. Sch. II:Cl. 12(m) 

¢ defined, Reg. 1104(2) 

Television decoder (to visually display vocal portion of signal) 

* medical expense, Reg. 5700(q) 

Television set-top box 

* capital cost allowance, Reg. Sch. II:Cl. 30(b) 

Temporary access road, see Specified temporary access road 

Tenant inducements 

* taxable as income, 12(1)(x) 

Ten-year gift (to charity), see Enduring property [repealed] 

Term insurance 

¢ defined, Reg. 2700(1) 

Term preferred share 

¢ defined, 248(1) 

¢ dividends on 

** deemed, 84(4.2), 258(2) 

* received by specified financial institution, 112(2.1) 

ee deemed interest on, 258(3)(a) 

reduction of paid-up capital, deemed dividend, 84(4.2) 

share-for-share exchange, 87(4.1) 

Terminal loss 

¢ deduction for, 20(16) 

*¢ after ceasing to carry on business, 20(16.3) 

¢ limitation re passenger vehicles, 20(16.1)(a) 

¢ limitation re franchise or licence exchanged, 20(16.1)(b) 

¢ limitation where property acquired by affiliated person, 
13(21.2)(e)() 

Terminating corporation 

* defined, for labour-sponsored venture capital corporations, 
204.8(1) 

Termination of business, see Ceasing to carry on business 

Termination payment, see Retiring allowance 

Territorial sea 

* defined, Interpretation Act 35(1) 

Territory 

¢ defined, /nterpretation Act 35(1) 

Terrorism, see Charities Registration (Security Information) Act 

Tertiary recovery equipment, Reg. 1206(1) 

Test wind turbine 

° allowed as CRCE, Reg. 1219(1)(g) 

¢ defined, Reg. 1219(3) 

Testamentary trust, see Trust (or estate): testamentary 

Texas partnership 

* losses disallowed, 96(8) 

Textbook tax credit, 118.6(2.1) 

Textbooks, talking, see Talking textbooks 

Therapy 

* medical expense credit 

*¢ general, 118.2(2)(1.9) 

** rehabilitative, for speech or hearing loss, 118.2(2)(1.3) 

* non-taxable employment benefit, 6(1)(a)(iv) 

Thermal waste 

* defined, Reg. 1104(13) 

Thin capitalization 

* back-to-back loans, 18(6) 

* interest not deductible, 18(4)-(6) 


** exception for manufacturer of aircraft or components, 18(8) 
[repealed] 


Things, see Property; Rights or things 

Third party 

¢ defined, for amateur athlete trusts, 143.1(1) 

¢ demand, see Third party demand 

* payment, see Scientific research and experimental 
development: third party payment 

* penalty for misrepresentation by, 163.2 

Third party demand 

¢ information, for, 231.2(1) 

* payment, for, see Garnishment for taxes unpaid 

Tidal energy, electricity generation equipment 

° reise cost allowance, Reg. Sch. II:Cl. 43.1(d)(xiv), Sch. I:Cl. 


Tiers of partnerships 

¢ look-through rules, 91(4.4), 126(4.13), 163(2.8), 233(3), 

233.1(5), 233.3(2), 233.4(3), 247(6) 

* capital gains deduction, 110.6(14)(d.1) 

ee foreign affiliate determination, 93.1(3), 95(2)(u) [until 
2011, Reg. 5908(9) 

¢¢ Large Corporations Tax, 181.2(3)(g)(i), 181.2(5) 

ee Part VI.1 tax, 191(6) 

Tile drainage, deduction, 30 

Tilesetter 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Timber limits 

* capital cost allowance, Reg. 1100(1)(e), Reg. Sch. VI 

°° separate classes, Reg. 1101(3) 

¢ disposition of by non-resident, 216(5) 

* equipment for use in, capital cost allowance, Reg. Sch. II:Cl. 
10(m), Sch. II:Cl. 15 

Timber resource property 

* capital cost allowance, Reg. Sch. II:Cl. 33 

* constitutes taxable Canadian property for certain purposes, 
248(1)“taxable Canadian property’’(n)(ii) 

¢ defined, 13(21) 

¢ disposition of 

¢e¢ by non-resident, 216(5) 

** no capital gain, 39(1)(a)(v) 

** proceeds of disposition, 20(5.1) 

* in corporation, share is taxable Canadian property, 
248(1)“taxable Canadian property’(e)(i)(C), dine) 


* in partnership, constitutes taxable Canadian property, 
348( 1)“taxable Canadian property”’(g)(iii) 

* non-arm’s length transfer, exclusion from rule, 13(7)(e) 

* undepreciated capital cost, 13(21)“undepreciated capital cost”G 

Timber royalty 

* paid to non-resident, 212(1)(e) 

°° alternative re, 216 

Time 

¢ deadlines and time limits for taxpayers, see Deadlines 


* expiring to recover a debt, see Statute-barred debt, deemed 
settled 


* extension of, see Extension of time 

* non-resident, see Non-resident time 

* reassessment, for, see Reassessment 

Tips 

* source withholding, Reg. 100(1)“remuneration”(a.1) 

* taxable as employment income, 5(1) 

Titles in legislation 

¢ relevance of, Interpretation Act s. 14 

Tobacco manufacturers’ surtax, 182, 183 

Toilet 

* mechanical aid for getting on and off, medical expense, Reg. 
5700(g) 

Tool and die maker 


* apprenticeship job creation credit, 127(9)“investment tax 
credit” 
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Tools 

* apprentice mechanics, see Apprentice mechanic 
* eligible, see Eligible tool 

¢ employed tradesperson, deduction, 8(1)(s) 

° gees for rental. 


° pricks caer allowance, Reg. Sch. II: Cl. 10(b), Sch. II:Cl. 29, 


¢ small, capital cost allowance, Reg. Sch. II:Cl. 12(h) 

Top-up disability payment 

¢ defined, 6(17) 

* not taxable as employee benefit, 6(18) - 

e reimbursement to employer, 8(1)(n.1) 

Toronto Stock Exchange 

¢ prescribed securities exchange investment, Reg. 9002.2 

* prescribed stock exchange, , Reg. 3200(c), [repealed] 

Total assets (of financial institution) 

¢ defined, 181(2), 190(1.1), Reg. 8600 

Total charitable gifts. . 

¢ credit for, 118.1(1)“total gifts’(a), 118.1(3),, 

e defined, 118.1(1) 

Total corporate holdings percentage 

¢ defined, for private foundations, 149.1(1) 

Total Crown gifts 

e credit for, 118.1(1)“total gifts’(b),-118.1@3) 

e defined, 118.1(1) 

Total cultural gifts 

¢ credit for, 118.1(1)“total gifts’(c), 118.1(3) 

e defined, 118.1(1) 

“Total depreciation” defined, 13(21) 

Total ecological gifts 

¢ credit for, 118.1(1)‘total gifts”(d),.118.1(3) 

¢ defined, 118.1(1) 

Total pension adjustment reversal, see also Pension 

adjustment reversal 

¢ defined, 248(1), Reg. 8304.1 

Total premiums 

¢ defined, Reg. 8600 

Total remuneration 

¢ defined, for a taxation year, Reg. 100(1) 

Total reserve liabilities (of financial institution) 

¢ defined, 181(2), 190(1:1), Reg. 8600 

Total return (from fixed payment obligation) 

¢ defined, Reg. 9100 

Totally and permanently disabled 

¢ defined, Reg. 8500(1) 

Townsite costs 

* capital cost allowance, Reg. 1102(18) [repealed], Reg. Sch 
II:Cl. 10() 

¢ deemed capital cost, 13(7.5)(a), Reg. 1102(14. 2 


Tracked interest rules, see Foreign investment-entity: tracked 
interests 


Tracked property 
¢ defined, 142.2(1)“tracking property” 


Tracking property 
¢ defined, for mark-to-market accounting rule changes, 
142.5 1(1) 


Tractor 

* capital cost allowance, Reg. Sch. IL:Cl. 10(a), Sch. II:Cl. 16(g) 
Trade, adventure in, see Adventure in the nature of trade 
Trade, board of, see Board of trade 

Trade-in 

¢ allocation of consideration, 13(33) 

Trade mark, representation expenses, 13(12),:20(1)(cc), 20(9) 
Trade union, see Union 

Trader, see Dealer (or trader) 
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Trader or dealer in securities 

¢ defined. 

*¢ for security transactions, Reg. 230(1) 

Tradesman, see Tradesperson 

Tradesperson 

¢ eligible tool, meaning of, 8(6.1) 

¢ licensing exam fees, tuition credit, 118.5(1)(d) 

¢ tools expense, deduction, 8(1)(s).. 

Trailers 

* capital cost allowance, s0Fe Sch. II:Cl. 10(e) 

ee rail suspension device for, Reg. Sch. I:Cl. 35(b) 

Train, see Railway 

Training courses 

¢ to care for infirm person, medical expense, 118.2(2)(1.8) 

Tramway or trolley bus system 

* capital cost allowance, Reg. Sch. II:Cl. 4 

e defined, Reg. 1104(2) 

Transaction 

° defined 

ee for general anti-avoidance rule, 245(1) 

ee for reportable transactions, 237.3(1) 

ee for transfer-pricing rules, 247(1) 

*¢ information return re non-resident transactions, 233. 1(1) 

¢* transfer pricing rules, 247(1) 

¢ reportable, see Reportable transaction 

¢ series of, defined, 248(10) 

¢ with non-resident 

e* extended reassessment period, 152(4)(b) (iii) 

*¢ reporting requirement, 233.1 

Transfer 

° Real from, see Registered retirement income fund: transfer 
rom 

Transfer of business, see Sale: business 

Transfer of forgiven amount (debt forgiveness rules), 80.04 

Transfer of instalment payments, 221.2 


Transfer of losses, see also Suspension of losses 

¢ deemed proceeds of disposition, 69(11) 

Transfer of property, see also Rollover 

¢ affiliated person, to, see Affiliated person 

¢ attribution rules, see Attribution rules 

e child, to , 

e gain or loss deemed to be transferor’s, 75.1 

¢ controlled corporation, to ~ 

¢¢ capital loss denied, 40(3.3), (3.4) 

* corporation, to 

°° by partnership, 85(2) , 

partnership wound up, 85(3) 

°° by shareholder, 85(1) 

eligible property, 85(1.1) 

ee to reduce income, 74.4(2) { 

outstanding amount, 74.4(3) 

¢* where benefit not granted'to designated person, 74.4(4) 

¢ deferred profit sharing plan 

ee from, 147(19) 

° att farm or fishing corporation or arsenbick 70(9.2), 
(9.21 

ee inter vivos, 73(4), (4.1) 

°° spouse trust, from, to children, 70(9. (9,51) 

¢ farm or fishing property, of, 73(3), (3.1) 

ee to child, on death, 70(9), (9.01) 

** to parents, on death of child, 70(9.6) 

¢ inter vivos, to spouse or trust, 73 

e «prescribed provincial laws, Reg. Part LXV 

* minor, to, 74.1(2), 74.5(1), (6)-(11), 75() [repealed] 

e+ repayment of, 74.1(3) 

¢ partnership, to, 97 
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Transfer of oe (cont'd) 

¢ registered disabilit 
(9) 

* registered education savings plans, between, 146.1(2)(g.2), 
(3), 146.1(6.1) 

* registered pension plan, between benefit provisions, 
147.3(14.1 

* registered pension plan, from, 147.3 

* registered pension plan to annuity contract, 147.4 


* registered retirement savings plan, see Registered retirement 


savings plan: transfers 


* retirement compensation arrangement, to second RCA, 
207.6(7) 


¢ revoked charity, by, 188(2) 

* spouse, to, 74.1(1), 74.5 

ee death of taxpayer, on, 70(6) 

*¢ deemed proceeds of disposition, 73 

*¢ gain or loss, 74.2 

*¢ repayment of, 74.1(3) 

* trust, by 

¢¢ to another trust, 104(5.8), 248(1)“disposition’(e), (f), 
248(25.1) 

* trust, to, 74.3, 74.5(9), (10), 75(3) 

e¢ death of taxpayer, on, 70(6) 


e¢ from another trust, 104(5.8), 248(1) ‘disposition’ *(e), (fH), 
248(25.1) 


** income imputed to transferor, 75(2) 

* unregistered pension plan, from, 60(j), 147.1(3)(a) 
Transfer payments 

* tax, to provinces, 154 

Transfer price 

e defined, 247(1) 

Transfer pricing (re non-residents) 


* advance pricing agreements, Canada-U.S. Tax Treaty:Art. 
XXVI 


anti-avoidance rules, 247, Canada-U.S. Tax Treaty:Art. IX 
bona fides test, 247(2)(b)(ii) 

CRA discretion to apply, 247(10) 

capital adjustment, see Transfer pricing capital adjustment 


capital setoff adjustment, see Transfer pricing capital setoff 
adjustment 


contemporaneous documentation, 247(4) 
guarantee for subsidiary excluded, 247(7.1) 
income adjustment, see Transfer pricing income adjustment 


e e e e 


adjustment 

loan to subsidiary excluded, 247(7) 

penalty, 247(3), (11) 

royalties, Canada-U.S. Tax Treaty:Art, XII:7 

rules based on OECD guidelines effective 1998, 247 

Transfer pricing capital adjustment 

¢ defined, 247(1) 

* penalty, 247(3)(a)(i)(B) 

Transfer pricing capital setoff adjustment 

e defined, 247(1) 

¢ reduces transfer pricing penalty, 247(3)(a)(iii) 

Transfer pricing income adjustment 

e defined, 247(1) 

* penalty, 247(3)(a)(1)(B) 

Transfer pricing income setoff adjustment 

¢ defined, 247(1) 

* reduces transfer pricing penalty, 247(3)(a)(iii) 

Transfer time 

* defined, 132.2(2)“qualifying exchan [to be repealed], 
132.2(1)“qualifying exchange’ eee 

Transferee corporation 

¢ defined, 55(1)“distribution”, 55(3.2)(h) 


ity savings plan, to another RDSP, 146.4(8), 


income setoff adjustment, see Transfer pricing income setoff 


Transferor trust 

¢ defined, 107.4(2) 

Transferred policies 

¢ defined, Reg. 1403(8)(b) 

Transit passes, see Public transit pass credit 

Transition amount 

* accounting rule changes for financial institutions 

ee defined, 142.51(1) 

* specified debt obligation 

s.6 nae on disposition of specified debt obligation, 
4(6)(c)C(i), 142.4(7)A 

ee defined, 142.4(1), Reg. 9201 

Transition deduction 

* insurer 

ee defined, Reg. 8101(1) 

* mark-to-market property 

e¢ defined, Reg. 8103(1) 

Transition loss (mark-to-market property) 

¢ defined, Reg. 8105(1) 

Transition property 

e defined, 142.51(1) 

Transition year 

¢ defined, for transitional accounting rules 

ee financial institution, 142.51(1) 

ee life insurer, 138(12) 

e¢ non-life insurer, 12.5(1), Reg. 2400(1) 


Transitional assistance under Canada-U.S. auto pact, income, 


56(1)(a)(v) 
Transitional eligible proceeds 
¢ defined, for rollover to RDSP on death, 60. 02(1) 


Transitional prohibited investment benefit 

e defined, 207.01(1) 

* no Part XI.01 tax on RRSP or RRIF benefit, 207.05(4) 

* reduced tax on RRSP or RRIF benefit, 207.05(4) 

Transitional rules, see also Grandfathering 

¢ 1972 reform, ITAR 7-68 

¢ mark-to-market properties, 112(5.6), 142.2(5), 142.5(4)-(9) 

¢ R.S.C. 1985 (Sth Supp.), ITAR 69-79 

¢ specified debt obligations, 142.6(4) 

Transmission equipment 

* capital cost allowance, Reg. Sch. I:Cl. 47 

* defined (re energy conservation CCA), Reg. 1104(13) 

Transmission pipeline 

* capital cost allowance, Reg. Sch. II:Cl. 49 

* pumping or compression equipment, Reg. Sch. I:Cl. 7() 

Transplants, organ or bone marrow 

* medical expense, 118.2(2)(1.1) 

Transport employee 

* away-from-home expenses, deduction, 8(1)(g) 

Transport trailer technician 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Transportation, see also International shipping 

¢ delivered after the end of the year, reserve, 20(6) 

* passengers or property, Canada-U.S. Tax Treaty:Art. VIII: 

Transportation equipment, qualified 

e defined, 127(9) 

* prescribed, Reg. 4601 

Transportation expenses 

¢ allowance for, not income, 6(6)(b) 

* as medical expenses, 118.2(2)(g) 

*¢ deemed payment of, 118.2(4) 

Transportation losses, see Fuel 

Travelling expenses 

* allowance for, when not income, 6(1)(b) 
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Travelling expenses (cont’d) ’ 

¢ employee’s, deduction for, 8(1)(h), (h. ly 

°° certificate of employer, 8(10) 

ee limitation, 8(4) 

¢ food and entertainment on train; plane or bus, 67. Hey 
e medical expense, as, 118.2(2)(h)’ 

¢ northern Canada, residents of, 110.7(1) 

* ‘part-time employee’s, excluded from income, 8103. 1) 

¢ salesperson’s, deduction for, 8(1)(f) 

e¢ certificate of employer, 8(10) >’ 

ee limitation, 8(4) 

* transport employee’s, 8(1)(g) 

Treasurer, see Officer: corporation, of 

Treasury bill 

¢ yield ,at maturity treated as interest, 16(3) 

Treasury Board : 

¢ defined, 248(1) 

Treaty, see Tax treaty 

Treaty co-production (re Canadian film/video tax credit) 
¢ defined, Reg: 1106(3) 
Treaty-exempt property 

¢ defined, 116(6.1) 

° Cem s notice on acquisition from non-resident, 116(5. 01), 
Treaty-protected business 

* defined, 248(1) 

e losses, not usable against Canadian profits, 111(9) 
bp -protected property 


° re uisition from non-resident, purchaser’ s notice requirement, 
16(5.01), (5.02) 


Liao absorb forgiven amount, 80(1)“excluded property” 

defined, 248(1) 

losses, not usable against Canadian gains, 111(9) 

replacement property, 13(4.1)(d), 44G)(d) 

Treaty shopping, Canada-U.S. Tax Treaty:Art. XXIX-A 

Trestle 

* capital cost allowance, Reg. 1100(1)(zb), Reg. Sch. II:Cl.. 3 

* separate classes, Reg. 1101(5f) 

Triangular amalgamation, 87(9) 

Triangular foreign merger, 87(8), (8.1) 

Triggering disposition 

Trolley bus system, Reg. Sch. II:Cl. 4 

Truck 

* capital cost allowance, Reg. Sch. II:Cl. 10(a), Sch. Tl:Cl. 16(g) 

Truck and transport mechanic 

° apprenticeship job creation credit, 127(9)“investment, tax 
credit”; 

Truck driver 

¢ away-from-home expenses, deduction, 8(1)\(g) 

Truck mechanic, see Apprentice mechanie 


Truck operators 

¢ income from cross-border trucking, Canada- U.S. Tax 
Treaty: Art. VIIL:4 

* income of, earned in a province, Reg. 2604 

¢ income of corporation in a province, Reg. 409 

Truss, as medical expense, 1 18.2(2)(i) 

Trust 

¢ Indian Residential Schools settlement, see Indian Residential 
Schools Settlement trust 

Trust (or estate), 104-108 

¢ 21-year deemed disposition rule, 104(4), (5), (5.3)-(5.8) 

¢* payment of tax in instalments, 159(6.1) 

* accumulating income of 

¢* deduction for amounts included in preferred beneficiary’s 

income, 104(12) 
ee defined, 108(1) 
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* election to include in preferred beneficiary’s incom 
104(14), Reg. 2800 : “ 


additional units issued in payment 107(2. 11) G12) 
agent not included, 104(1) 


allocation of capital and income to catlerany benefi 
Tea cies | iciaries, 


alter ego, see Alter ego trust 
amateur athlete, for, see Amateur athlete trust 
amount deemed not paid: to; beneficiary, 104(13;1), (13.2) 
amount payable in taxation year, 104(24) 
annuity contract, interest in, 12.2 
balance-due day of, Pore aaa due ayia) 
bare, see Bare trust 

“beneficially interested” in, meaning of, 248(25) 
beneficiary of, see Beneficiary: trust 
benefits from, income, 12(1)(m), 105 
business investment loss, deduction from, 39(10) 


capital cost allowance, determination or designation of, 
104(16) [repealed] 


capital gains of 
* allocated to beneficiary, 104(21)-(21.7) 
¢ net taxable, 104(21.3) 
capital interest in 
acquisition of 
* — reduction of loss on property disposed of, 107(6) 
additions to, 53(1)(d.1) 
adjusted cost base, 94(5) [to be repealed] 
computation of, 53(1)(d.1) 
deductions from, 53(2)(b.1), 53(2)(h) 
cost amount of, 108(1) 
cost of, 107(1.1) 
defined, 108(1), 248(1) 
disposition of, 107(1) 
disposition, of, on distribution. by trust, 
24 (1)“disposition’ (d), (h) 
distribution in satisfaction of, 107(2)-(5), ITAR 36. 
effect of payment out of trust’s,income or gains, 43(3)., 
fair market value of, 107.4(4) .. , 
partial disposition, of, 43 
rollover to-another, trust, 107.4(3)(q) 
ceasing to act as agent of .beneficiary,.., 
248(1)“disposition’’(b)(v) 
commercial, see personal (below); Unit trust 
created by will of taxpayer, meaning of, 248(9.1) 
cumulative Canadian exploration expense 
¢ reduced by investment tax credit, 127(12,3) 
customer/client compensation, for, exempt, 149(1)(w) 
death benefits, flow-through to beneficiary, 104(28) 
deduction in computing income, 104(6), 108(5) 
deemed disposition of. property, 104(4) 
e deemed proceeds and cost, 104(5) 
deferred income plans, 207.1 
¢ foreign property acquisition; ITAR 65 
* tax re property held by, 207.1 
°° return, and payment of tax, 207.2 
deferred profit sharing plan, under, 147(7) 
e exempt, 149(1)(s) 
defined 
¢ for non-resident trust rules, 104(¢1), 248(1) 
¢ for registered education plans, 146.1(1) 
¢ for specific’ trust rules, 108(1) 


generally, 104(1), 248(1) 
in Quebec, 248(3) 
definitions, 108 
designated beneficiary, defined, 210 
designated contributor, defined, 104(5.6),(5.7)(c) 
designated income, tax on, 210-210.3 
* deemed paid by beneficiary, 210.2(3) 
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Trust (or estate) (cont'd) 
ee designated income, defined, 210.2(2) [to be repealed], 
210(1) [draft] 
designations re partnerships, 210.2(4) 
returns, 210.2(5) 
tax payable, 210.2(1) 
trustee’s liability, 210.2(6) 
trusts excepted, 210.1 
where no designated beneficiaries, 210.3 
designation of foreign income to beneficiaries, 104(22)-(22.4) 
disposition of interest in, 106, 107 
disposition of property to, capital loss nil, 40(2)(g)(iv) 
distribution of property by, in satisfaction of capital interest, 
107(2)-(5) 
¢ before death, anti-avoidance rule, 104(4)(a.2) 
* election not to distribute gains, 107(2.11), (2.12) 
* in settlement of debt, 107(4) 
* no capital loss on beneficiary’s capital interest, 43(3) 


non-resident beneficiary, to, 107(5) 
* instalment obligation not increased, 107(5.1) 
* security to postpone payment of tax, 220(4.6)-(4.63) 
distribution, tax on, see SIFT trust 
dividend received by, allocation to beneficiary, 104(19), (20) 
division of property among other trusts, 107.4(2) 
election by, see Election(s): trust 
eligible capital property, distribution to beneficiary, 107(2)(f) 
eligible taxable capital gains, defined, 108(1) 
employee, see Employee trust 


employee life and health trust, 144.1, 
health trust 


employees’ charity 

* receipts, Reg. 3502 

employees profit sharing plan, under, 144(2) 

* exempt, 149(1)(p) 

environmental, see Qualifying environmental trust 
exclusions for purposes of certain sections, 108(1)“trust” 
exempt beneficiary, defined, 104(5.4) 

financial institution, 142.2(1)“financial institution’(b) 
foreign, see non-resident (below) 

foreign immigration, see Immigration trust 

foreign tax credit for beneficiaries, 104(22)—(22.4) 
foreign tax credit re former resident, 126(2.22) 
Hepatitis C, income of not taxable, 81(1)(g.3) 
immigration, see Immigration trust 

income interest in 

e cost of, 106(1.1) 

ee deduction for, 106(1) 

e defined, 108(1) 

¢ disposition of, 106(2) 


see also Employee life 


* proceeds, 106(3) 
personal trust, in, 108(1)“income interest” 
“income” of, 108(3) 
income of beneficiaries, 108(5) 
income paid to non-resident, 212(1)(c), 212(11) 
* exemption, 212(9), (10) 
income payable to beneficiary, deduction for, 104(6) 
* non-resident beneficiary, 104(7) 
income trust, see Specified investment flow-through 
information return, Reg. 204 
* early disclosure for public trust, Reg. 204.1 
inter vivos 
* deemed creation, re non-profit association, 149(5) 
¢ defined, 108(1) 
* personal tax credits not available, 122(1.1) 
* tax payable by, 122 
interest in, see also “beneficially interested” in (above) 
adjusted cost base 
additions to, 53(1)(d.1), (d.2), (1) 
deductions from, 53(2)(b.1), (h), (i), Gj), (q) 


e e e e e e e e e e e 2 e e e e e e e e e e e e e e e e e e e e e e e e e e e 
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**  recomputation of, 53(4)-(6) 

interest income of, 12(3) 

investment tax credit, designation of, 127(7) 

joint partner, see Joint spousal or common-law partner trust 
joint spousal, see Joint spousal or common-law partner trust 
life insurance policy, interest in, 12.2 

loss property held by 
¢ reduction of loss on disposition by person acquiring capital 

interest, 107(6) 


maintenance expenses, 105(2) 

master, exempt from tax, 149(1)(0.4) 

mine reclamation, see Qualifying environmental trust 
minor, for, 104(18) 

* transfer of property to, 74.3, 74.5(9), (10) 

multiple 

¢ basic exemption re minimum tax, 127. SECA REY) 

* grouped together as one trust, 104(2) 

mutual fund, see Mutual fund trust 

non-discretionary, defined, 17(15) 

non-resident, 94(1)“connected contributor’(a) [proposed] 
¢ Canadian beneficiary liable for trust’s tax, 94(3)(d)(i) 
¢ Canadian contributor liable for trust’s tax, 94(3)(d)(i) 
* capital interest in cost base, deductions from, 53(2)(i) 
* commercial trust exemption, 94(1)“ exempt foreign trust’’(h) 


deduction from foreign accrual property income, 94(4) [to 
be repealed] 


* deduction in computing taxable income, 94(3) [to be 
repealed] 


¢ deemed resident in Canada, Oa), [proposed]; Income Tax 
Conventions Interpretation Act s. 


rental income from Canadian ig non 216(4.1) 


* deemed to be non-resident corporation, where, 94(1)(d) [to 
be repealed] 


¢ discretionary, 94(1)(c) [to be repealed] 

¢ distribution from, disclosure, 233.5 

* financial assistance to, 94(6) [to be repealed] 

e information return, 233.2, 233.5 

* reporting requirements, 233.2, 233.5 

* rights and obligations of beneficiaries, 94(2) [to be repealed] 
¢ rules, 94 [to be repealed] 
* transfer of property to 


* constitutes disposition, 248(1)“disposition’’(e)(iii), 
248(25.1) 


disclosure, 233.2 

non-resident beneficiaries, 104(7) 

non-residents, for 

¢ deduction for dividend from non-resident-owned investment 

corporation, 104(10), (11) 

* payments to, 212(1)(c) 

non-taxable dividends received by, designation re, 104(20) 
option to acquire units in, 49(1)(c) 

payment of duties and taxes, non-disqualification, 108(4) 
pension benefits, flow-through of, 104(27) 

pension fund or plan 

* exemption, 149(1)(0) 

personal, see Personal trust 

personal-use property of, 46(4) 

pooled fund, see Pooled fund trust 


post-1971 partner, see Post-1971 spousal or common-law 
partner trust 


preferred beneficiary 

e defined, 108(1) 

* income of, 104(14), (15) 

prescribed, Reg. 4800.1 

* capital interest in, defined, 108(1)“capital interest’(a) 

¢ distribution of property to beneficiary, 107(2), (4.1) 

* flow-through entity for capital gains exemptions 39.1(1) 
principal residence 

¢ disposed of to taxpayer, 40(7) 
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Trust (or estate) (cont’d) 


e 


e ej 86° eeee 


ee 


distribution by spouse trust, 107(2.01) 
property transferred to 

income imputed to transferor, 75(2) 

income not imputed to transferor, 75(3) 
proportional holdings in property of, 259 
purchase of shares of corporation, for, loan to, 15(2.5) 
“qualified” defined, 259(3) 
qualified investments, see Qualified investment 
qualifying disposition, rollover, 107.4 
qualifying environmental, see Qualifying environmental trus 
reference to trustee, executor etc., 104(1) 
registered education savings plan, under, 146.1(1)“trust” 
146.1(5) 

deemed inter vivos, 146.1(11) 

exempt, 149(1)(u) 
registered investment, 204.4—204.7 
registered retirement income fund, exempt, 149(1)(x) 
registered retirement savings plan, under, 146(4) 

exempt, 149(1)(r) 
registered supplementary unemployment benefit plan, exempt, 
149(1)(q) 
reinsurance, see Reinsurance trust 
related segregated fund, Reg. 6100 
residence of, deemed, 250(6.1) 
resource property 

rules, 104(5.2) 


retirement compensation arrangement, see Retirement 
compensation arrangement 


return to be filed, 150(1)(c) fs 

right of use or habitation (Quebec) deemed to be, 248(3) 
rollover of property on transfer to other trust, 107.4 
rollover to another trust, 248(1)“disposition’(e), (f) 
scientific research tax credit, 127.3(3) 

segregated fund, Reg. 6100 

self, for, see Alter ego trust 

self-benefit, see Alter ego trust 

settlor, defined, 108(1) 

small business investment, Reg: 5103 

spouse, for, 70(6)(a),.73(1.01)(c), 104(4)(a), see also Joint 
spousal or common-law partner trust; Post-1971 spousal or 
common-law partner trust 


deduction from taxable income of, 110.6(12) 
deemed disposition, 104(4) , 
distribution by, in satisfaction of capital interest, 107(4) 


double taxation relief, Canada-U.S. Tax Treaty:Art. 
XXVI:3(g) 


family farm corporation transferred from, to children, 
70(9.3), (9.31) 
family fishing corporation transferred from, to children, 
70(9.3), (9.31) 
farm or fishing property transferred from, to children, 
70(9.1), (9.11) 
farm property transferred from, to children, 70(9.1) 
how created, 70(6), 70(7), 73(1.01) 
indefeasible vesting of property in, 70(6) 
not disqualified by certain payments, 108(4) 
principal residence 

¢ disposed of to, 40(4) ) 

e distribution by, 107(2.01) 

¢ property of, 40(5) 
property transferred to, inter vivos, 73(1) 

* capital cost, and deemed allowance, 73(2) 
reserves allowed to, for year of taxpayer’s death, 72(2) 
special rules applicable, 70(7), (8) 
together with self, see Alter ego trust 
transfer of property to, 74.3, 74.5(9), (10) 
transfer or distribution to, on death of taxpayer, 70(6) 
value of property acquired, 70(6), 73 
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status of, Reg. Part XLVIII 
substitution (Quebec) deemed to be, 248(3) 
supplementary unemployment benefit plan, under, 145(2) 
tax paid under Part XII.2 
credit for, included in beneficiary’s income, 104(31) 
deduction for, 104(30) 
tax re property held by, 207.1 
taxable dividends received by 
e designation re, 104(19) 


¢ payable to non-resident beneficiary, 82(1)(a)(i.1) [to be 
repealed], 82(1)(e) [proposed] ore 


¢ taxed as individual, 104(2) 

* testamentary, 108(1) 

ee deferred profit sharing plan benefits received by, 104(27.1) 
ee exemption from Part XII.2 tax, 210.1(a) 

ee instalments, 104(23)(e) 

ee rules applicable, 104(23), (28) 

* ¢ superannuation or pension benefits received by, 104(27) 


taxati f, 104(23)(a), (b) [to b led], 249(1 
Raratry, 24915), (6) [drat ee 


e transfers between, 104(5.8), 248(1)“disposition’(e), (f), 
248(25.2) i hate 


transfers to, for minor or spouse, 74.5(9), (10) 

trustee of, see Trustee 

unit, see Unit trust 

usufruct (Quebec) deemed to be, 248(3) 

vacation pay, exempt, 149(1)(y) 

voting, Reg. 4800.1(c) 

windup of, deemed resident, 250(6.1) 

Trust and loan corporations 

° taxable income earned in a province, Reg. 405 

Trust company, see also Financial institution 

¢ defined, for FAPI purposes, 95(1) 

Trustee, see also Legal representative; Trust (or estate) 
¢ deemed to be legal representative, 248(1)‘legal representative” 
* in bankruptcy, see Bankruptcy: trustee in 

¢ information return, Reg. 204 

¢ liable for Part X tax, 198(3) 

¢ liable for Part XII.2 tax, 210.2(6) 

¢ obligations of, 159 

* public, disposition of Canadian securities, 39(5)(c) 


return required of, 150(3) 
¢ penalty for failure to file, 162(3) 
school board, expense allowance exempt, 81(3) 
shares held. by, for employee, 7(2) 
shares purchased by, for employees of corporation, 7(6) 
withholding tax, liability for, 227(5), (5.1)(a) 
Tuition fees . 
e adult basic education, see Adult basic education 
¢ credit for, 118.5 
ee ancillary fees, 118.5(3) 
°¢ commuter’s, 118.5(1)(c) 
ee deemed residents, 118.5(2) 
ee in Canada, 118.5(1)(a) 
*¢ outside Canada, 118.5(1)(b) 
*e¢ unused 
transfer to spouse, 118.8 
transfer to supporting person, 118.9 
Tuition, textbook and education tax credits transferred 
e defined, 118.81 
Tunnel, capital cost allowance, Reg. Sch. II:Cl. 1G) 
Turbine, see Combustion turbines 
Tutoring service 
¢ disability supports deduction, 64(a)A(i)(H) 
* medical expense credit, 118.2(2)(.91) 
Twenty-one years 
° deemed realization of trust gains, 104(4), (5), (5.3)(5.8) 
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Twinning arrangement 

¢ defined, for Canadian film/video credit, Reg. 1106(1) 
Two-year rolling start rule 

¢ when property available for use, 13(27)(b), 13(28)(c), 13(29) 


U 
UCC, see Undepreciated capital cost 
UI, see Unemployment insurance 
U.S., see United States 
Unaffiliated publicly traded liability 
¢ defined, for SIFT trust definition, 122.1(1) 
Unanticipated Surpluses Act, see Budget surplus 
Uncle, see also Niece/nephew 
e defined, 252(2)(e) 
¢ dependent, 118(6)(b) 
e great-uncle defined, 252(2)(f) 
Undepreciated capital cost, see also Capital cost; Depreciable 
property 
¢ defined, 13(21) 
° exceeding fair market value at time of transfer, 13(21.2), 
20(16) 
* reduction on debt forgiveness, 80(5)(b) 
* transferred property, 13(5) 
Underground piping 
° reennt installation of, Reg. 1219(1)(f), Sch. I:Cl. 43.1(d), 
Underlying foreign tax applicable (of foreign affiliate) 
¢ defined, Reg. 5907(1) 
Underlying foreign tax (of foreign affiliate) 
¢ defined, Reg. 5907(1) 
Underlying payment (securities lending arrangement) 
¢ defined, for securities lending arrangement, 260(1) 
* on qualified security, 260(5), (5.1) 
*¢ no deduction, 18(1)(w) 
Underpayment amount 
¢ defined, for corporate interest offset, 161.1(1) 
Undertaking 
¢ meaning of, when investing in limited partnership, 253.1(a) 
Undertaking future obligations 
¢ deduction for, 20(24) 
Undivided interest 
° in areaiel transferred by tax UEEHOr fair market value, 


one benefit (conferred by charity on any person) 

¢ defined, 188.1(5) 

° penalty, 188.1(4) 

Undue hardship 

° anyon in security to be posted on emigration, 220(4.7), 
* reduction in source withholdings, 153(1.1) 

*¢ payments to actors, 212(5.3) 

¢ refund instalments, 164(1.51)-(1.53) 

Unearned commissions 

e reserve for, 32 

Unemployment insurance, see Employment insurance 
Unenforceable debt, see Statute-barred debt, deemed settled 
Ungulates, grazing, 80.3(1)“breeding animals” 

Uniforms, capital cost allowance, Reg. Sch. II:Cl. 12(i) 
Unincorporated association or organization, see Non-profit 
organization 

Union 

* election by, re foreign pension plan, Reg. 6804(3) 

* exemption, 149(1)(k) 


* locals and branches deemed to be one employer for pension 
purposes, 252.1 
* membership dues 


ee deduction for, 8(1)()(iv), (v) 

¢¢ where not deductible, 8(5) 

* strike pay taxed or exempt? no legislative reference 

* venture capital, see Labour-sponsored venture capital 
corporation (LSVCC) 

Unit 

¢ mutual fund trust, see Mutual fund trust: unit of 

* trust, see Unit trust 

Unit trust, see also Mutual fund trust 

¢ adjusted cost base of unit, 53(1)(d.2), 53(2)(h), (i) 

* annuity contract, interest in, 12.2 

¢ “block of units” defined, Reg. 4803(1) 

¢ defined, 108(2), 248(1) 

¢ excluded from various trust rules, 108(1)“trust’(f) 

* expenses of issuing or selling, 20(1)(e) 

¢ issuance of unit, whether deductible to trust, 143.3(4) 

¢ life insurance policy, interest in, 12.2 

¢ non-resident 

*¢ adjusted cost base of unit, 53(2)(j) 

United Kingdom, see also Foreign government 

* currency of, use as functional currency, 261(1)“qualifying 
currency”(c) 

defined, Interpretation Act 35(1) 

stock exchange recognized, Reg. 3201(n) 

Tax Convention, see Table of Contents 

universities, gifts to, Reg. Sch. VIII s. 2 

war pension exempt, 81(1)(e) 

United Mexican States, see Mexico 

United Nations and its agencies 

* agency of, excluded from non-resident trust rules, 
94(1)“exempt foreign trust’(c)(i) [proposed] 

¢ donation to, 149.1(1)“qualified donee’’(d) 

ee by corporation, deduction, 110.1(1)(a) 

*¢ by individual, tax credit, 118.1(1)“total charitable gifts” 

¢ employment income from 

ee deduction, 110(1)(f)(iii) 

United States, see also Foreign government; Non-resident 

¢ absorptive merger, 95(4.2) 

* artiste or athlete, Canada-U.S. Tax Treaty:Art. XVI 

* collection of Canadian tax by IRS, Canada-U.S. Tax 
Treaty:Art. XXVI A 

* commuter to, see Commuter to United States 

* corporate spin-off, see Foreign spin-off 

* currency of, use as functional currency, 261(1)‘“qualifying 

currency’ *(a) 

defined, 19(5), Interpretation Act s. 35(1) 

¢ for treaty purposes, Canada-U.S. Tax Treaty:Art. III:1(b) 

dividends, Canada-U.S. Tax Treaty:Art. X 

ESTO to charities in, Canada-U.S. Tax Treaty:Art. XXI:7; 

* estate taxes, Canada-U,.S. Tax Treaty:Art. XXIX-B 


¢ Financial Accounting Standards Board, see Financial 
Accounting Standards Board 

¢ franchise payment to resident of, Canada-U.S. Tax Treaty:Art. 
XII:3(c) 

* gambling losses in, Canada-U.S. Tax Treaty:Art. XXII:3 


* government, employees of, Canada-U.S. Tax Treaty:Art. XIX, 
XXVIII 


green card holder, Canada-U.S. Tax Treaty:Art. IV:1 
income from source in, received for non-resident 
* information return, Reg. 203 


Individual Retirement Account, see Foreign retirement 

arrangement 

* interest, Canada-U.S. Tax Treaty:Art. X 

¢ Internal Revenue Service, see Internal Revenue Service (U.S.) 

¢ limitation on treaty benefits, Canada-U.S. Tax Treaty:Art. 
XXIX-A 

* limited liability company, treated as foreign affiliate, Reg. 

5907(11.2)(b) 
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United States (cont’d) 
moving to, Canada-U.S. Tax tiescieye Art. XIII:6 


¢ Nature Conservancy, prescribed donee, Reg. 3504 

* newspaper or periodical printed in, 19(1)(b) 

e pensions, Canada-U.S. Tax Treaty:Art: XVIII. 

ee pension credit under tax treaty, Reg. 8308.1(2.1) 

¢ RRSP deferral, Canada-U.S. Tax Treaty:Art. XVII:7 


Railroad Retirement Act Tier ‘1, benefits, .Canada-U.S..Tax 


Treaty:Art. XVIII:5 

‘ xt con Investment Trust, Canada- U.S. Tax Treaty: Art 

c 

¢ Real Estate Mortgage Investment SEINE 
Treaty:Art. XI:9 - 

¢ real property interest, Canada-U.S. Tax Treaty: Art. XVIIE3 

¢ Regulated Investment Company, see Regulated Investment 
Company (U.S.) 

* royalties paid to resident of, Canada-U. S. Tax Treaty: Art. XI 


¢ S corporation, Canada-U.S. Tax Treaty:Art. XXIX:5 
(Protocol) 


* social security benefits, Canada-U.S. Tax Treaty:Art. XVIII:5 
e¢  grandfathering where received since before 1996; 110(1)(h) 
* social security taxes, Canada-U.S. Tax peter Art. 
XXIV:2(a)(il) 

* credit against Peete tax, 122, ah 

state income tax, 126(5),.(7) 

stock exchanges recognized, Reg. 3201(0) 


stock options, Canada-U.S. Tax Treaty:Fifth. Protocol (2007), 
Annex B, para. 6 


° Tax Convention, see Table of Contents 

* university, gift to, Reg. 3503; Schedule VIII, Canada-U. >. Tax 
Treaty:Art. XXI: 7 

United States tax 

¢ defined, Canada-U.S. Tax Treaty:Art. II:1(d) 

Unitized oil or gas field in Canada 

¢ Canadian oil and gas property expense, 66(12.5) 

* exploration and development expenses, 66(12.2), (12.3) 

Universal Child Care Benefit, see also Child Tax Benefit © 

° Child Tax Benefit additional entitlement repealed, ‘122.61(1)(c) 

¢ disclosure of information by CRA to administer, 

241(4)(d)(vii.4) 

does not affect Child Tax Reuatit 1.225 Giadjusted income” 

does not affect GST Credit, 122.5(1)“adjusted income” 

does not create OAS clawback, 180.2(1)“adjusted income” 

no attribution if transferred to child, 74.1(2) 

paid for earlier years, averaging of income, 56(8) , 

single parent, designation to include UCCB in child’s income, 


Canada-U:S. Tax 


e¢ effect of designation, 56(6)(c) 

¢ taxable, 56(6) 

University 

¢ fees, see Tuition fees 

* outside Canada, prescribed, Reg. 3503, Rég. Sch. VIII 

ee donation to, 149. 1(1)“qualified donee” (a)(iv) 

by corporation, deduction, 110.1(1)(a) 

by individual, tax credit, 118.1(1)“total charitable gifts” 

* trust for, exempt from non-resident trust rules, 94(1)“exempt 
foreign trust’’(c)(ii) 

¢ USS., see United States: university | 

Unlimited liability company, see Nova Scotia: unlimited liability 

company 

Unpaid amount 

¢ general rules, 78 

* investment tax credit limitation, 127(26) 

* tax shelter investment, 143.2(1)“limited-recourse, amount”, 
143.2(6) 

Unpaid claims reserve, see Insurance corporation: reserve for 

unpaid claims 

Unrealized proceeds of disposition, 40(1)(a)(iii) 
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Unreasonable amount 

* expense, no deduction for; 67 

*¢ paid by non-resident, 247 

*¢ paid to non-resident, 247 

Unrecognized loss (re debt forgiveness rules) 

¢ defined, 80(1) 

* use of to limit income inclusion; 80(13)D(a)(i) 
Unrelated group, defined, 251(4) 

Unused Canadian property mutual fund loss 

e defined, 218.3(1) 

Unused foreign tax credit, sce Foreign tax credit: stbiabiia 


Unused portion of a beneficiary’s exempt capital gains 
balance 


e defined, 144(1) 

Unused RRSP deduction room 

e defined, 146(1), 248(1) 

¢ effect on excess RRSP contributions, 204.2(1.1)(b)A 

¢ effect on RRSP deduction limit, 146(1)“RRSP deduction 
limit”A 

Unused surtax credit — 

¢ defined, 125.3(4), 181.1(7), 190:1(6) 

¢ odefined, 181.1(6), 190:1(5) 

¢ reduces (pre-2006) Part I.3 tax, 181. (4) 

¢ reduces Part VI tax, 190.1(6) 

Unused TFSA contribution room 

e defined, 207.01(1) 

¢e contributions over, 207. 01(1)excess TFSA amount” 

Unused tuition, textbook and education tax credits 

¢ defined, 118.61(1) 

Upgrading development phase (of oil sands project) 

e defined, Reg. 1104(2) 

Upper-tier affiliate 

defined, 95(1)“participating percentage”(b)(i)(B), Re 
sos Lay) pating p ge”(b)(i)(B), Reg. 

Upstream loans 

¢ from foreign affiliate, included in income, 90(4)-(10) 

Use, right of (Quebec) 

e deemed to be trust, 248(3) 

Use of property, see Production or use 

Usufruct (Quebec) 

¢ deemed to be trust, 248(3) 

¢ defined 

©¢ Quebec Civil Code,.art. 1120-1171 

Utensils, see Kitchen utensils 

Utilities 

* service connection, deduction, 20(1)(ee) 


Vv 
V-day, see Valuation day 
Vacant land 
¢ limitation on deductions, 18(2)-(3.7) 
Vacation pay trust 
° exemption, 149(1)(y) 
Valuation activity 
¢ defined,. for third-party penalty, 163.2(1) 
Valuation costs 
¢ added to cost base of property, 53(1)(n) 
Valuation day 
¢ defined, ITAR 24 
¢ fair market value on, election by individual to use, Reg. 4700 
* proclamation, ITAR 25 
* property*held since ‘before, 
* capital property, ITAR 26(3) 
e depreciable property, ITAR 20(1) 
* publicly-traded shares and securities on, Reg: Sch. VII 
Valuation of inventory, see Inventory: valuation of 
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Value, see also Fair market value 

* defined, for insurers regulations, Reg. 2400(1) 

Value-added tax, see Goods and services tax 

Van 

¢ deemed not to be automobile, 248(1)“automobile’’(e) 

¢ wheelchair access, medical expense credit, 118.2(2)(1.7) 

Vancouver 

* international banking centre, 33.1(3) 

¢ 2010 Olympics, see Olympic Winter Games 2010 

Vancouver Stock Exchange, see also TSX 

* prescribed stock exchange, , Reg. 3200(d) [repealed] 

Variable benefits 

* pooled registered pension plan, 147.5(5)(a) 

* registered pension plan, Reg. 8506(1)(e.1) 

*¢ non-payment of minimum amount, Reg. 8506(4)-(6) 

Variation of trust, effect of, 108(6) 

Vatican City, see also Foreign government 

* universities, gifts to, Reg. Sch. VIII s. 7 

Vats, capital cost allowance, Reg. Sch. II:Cl. 8 

Veekans Poultry case overruled, 67.6 

Vehicle, see also Automobile; Motor vehicle; Passenger vehicle 

* device to permit person with mobility impairment to drive 

** medical expense, Reg. 5700(n) 

¢ mechanic, see Apprentice mechanic 

Venture capital corporation, prescribed, see also Labour- 

sponsored venture capital corporation (LSVCC) 

° assistance, Reg. Part LX VII 

¢ defined, Reg. 6700 

¢ disposition of shares of 

*° capital loss, 40(2)(i) 

¢ exempt from Part IV tax, 186.2 

* in definition of Canadian-controlled private corporation, 125(7) 

¢ labour-sponsored, defined, Reg. 6701 

* may control private corporation, 89(1)‘‘private corporation” 

* prescribed assistance, Reg. 6702 

¢ shares of 

oe prescribed assistance, deduction from cost base, 

3(2)(k)G)(C) 

Verification, see Audit 

Vertical amalgamation 

° carryback of losses, 87(2.11) 

¢ deemed cost of capital properties, 87(11)(b) 

* deemed proceeds from subsidiary’s shares, 87(11)(a) 

Vertical (short-form) amalgamation, see also Amalgamation 

* carryback of losses, 87(2.11) 

Vessel 

* capital cost allowance, Reg. 1100(1)(v), Reg. Sch. II:Cl. 7 

*¢ separate classes, Reg. 1101(2)—(2b) 

*¢e* exclusion where structured financing facility, Reg. 
1101(2c), Sch. II:Cl. 41(b) 

* certified 

** capital cost allowance, Reg. 1100(1)(v) 

* conversion cost deemed separate class, 13(14), (17) 

¢ defined, 13(21) 

* deposit under Canadian Vessel Construction Assistance Act 

** disposition of, 13(19), (20) 

° disposition of, 13(15) 

ee election, 13(16) 

* fishing, additional capital cost allowance, Reg. 1100(1)(i) 

* quadrennial survey, reserve for, 20(1)(o), Reg. 3600 

* reassessment in certain cases, 13(18) 


transfer of, under, Canadian Vessel Construction Assistance 
Act 


*¢ recapture of depreciation, 13(13) 
“Vested indefeasibly” 
* meaning of, 248(9.2) 


Veterans’ pensions, see also Canadian Forces and veterans 
* exempt, 81(1)(d), (e) 

Veterinarian, see Professional practice 

VIA Rail, see also Railway 

¢ subject to tax, 27(2), Reg. 7100 

ViaVoice software 

¢ disability supports deduction, 64(a)A(ii)(G) 

¢ medical expense credit, 118.2(2)(1.42) 

Vibratory signalling device for the hearing-impaired 
* medical expense credit, Reg. 5700(q.1) 

Victims of crime 

* compensation payments exempt, 81(1)(q), Reg. 6501 
Video games 

* capital cost allowance, Reg. Sch. II:Cl. 16(f) 

Video laser-disk , see Digital-video disk 

Video tapes 

* film or video production services credit, 125.5 

Visa Inc. 

* prescribed payment card corporation share, Reg. 9002.1(a)(iii) 
Viscosity 

* hydrocarbons, determination of, Reg. 1107 

Visitor to Canada 

* 183 days, deemed resident, 250(1)(a) 

Visual signalling device for the hearing-impaired 

* medical expense credit, Reg. 5700(q.1) 

Vitamin B12, as medical expense, 118.2(2)(k) 

Voice recognition software 

¢ disability supports deduction, 64(a)A(ii)(G) 

¢ medical expense credit, 118.2(2)(1.42) 

Volunteer 

* emergency worker 

** exemption from employment income, 81(4) 
Volunteer business exemption 

¢ charities, 149.1(1)“‘related business” 

Volunteer firefighter, see Firefighter 

Voting trust, Reg. 4800.1(c) 

¢ flow-through entity for capital gains exemption, 39.1(1) 


W 


WEBs 

° HY investments for deferred income plans, Reg. 
900(1)(n.1) 

WIS, see Working Income Supplement 

WITB, see Working Income Tax Benefit 

Wage Earner Protection Act 

* benefit under 

*¢ treated as employment income 

for Canada Employment Credit, 118(10)B(b) 

for moving expenses, 62(1)(c)(i) 

for RRSP earned income, 146(1)“earned income’(b) 

for refundable medical expense supplement, 

122.51(1)“eligible individual”(c)(iii) 

for Working Income Tax Benefit, 122.7(1)working 

income”(b) 

*¢ taxable, 56(1)(r)(v) 

eee to non-resident as income earned in Canada, 

115(1)(a)@ii.21) 

Wage measure 

¢ defined, 147.1(1) 

* used in calculating “average wage”, 147.1(1) 

Wagering losses, Canada-U.S. Tax Treaty:Art. XXII:3 

Wages, see Salary 

Wagon, capital cost allowance, Reg. Sch. II:Cl. 10(d) 

Waiver 

* penalty or interest, of, by Minister, 220(3.1) 
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Walver (cont'd) 

pension plan conditions, by Minister, 147.1(18)(a), (k) 
* RESP age requirements, where beneficiary disabled, 146.1(2.2) 
* reassessment period, of, by taxpayer; 152(4 

1524 1), ) P y taxpayer, 152(4)(a)@i), 152(4)(c), 
requirement to file form or document, of, by Minister, 220(2.1) 
retention of document or thing seized, by Minister, 231.3(6) 
right to appeal. binding, 169(2.2) 
right to object, binding, 165(1.2), 169(2.2) 
solicitor-client privilege, of, by client, 232(14) 
tax on overcontribution to deferred income plan, by Minister, 
204.1(4) 
¢ tax on overcontribution to RESP, 204.91(2) 
* tax on overcontribution to TFSA, 207.06(1) 
* tax on TFSA acquiring non-qualified investment, 207.06(2) 
Walking aids 
¢ medical expense, Reg. 5700(i) 
War savings certificate, income exempt, 81(1)(b) 
War service 
* pension payments for, exempt, 81(1)(d), (e) 
War Veterans Allowance Act 
* pension under, exempt, 81(1)(d) 
Warehousing of flow-through expenses, 66(19) 
Warrant, see Option; Search warrant 
Warranty 
* amount receivable for, on sale of property, 42 
¢ disposition of property subject to, 42 
* outlays, pursuant to 
¢¢ on amalgamation, 87(2)(n) 
¢ reserve for, not allowed, 20(7) 
Water 
¢ distribution of, by municipal corporation, exemption, 149(1.2) 
Water distributing equipment : 
¢ capital cost allowance, Reg. Sch. II:Cl. 1(0), Sch. II:Cl. 2(e) 
Water purifier 
¢ medical expense credit for, Reg. 5700(c.1) 
Water system for mine 
¢ capital cost allowance, Reg. Sch. I:Cl..10(1) 
Wave or tidal energy, electricity generation equipment 
° veo re cost allowance, Reg. Sch. II:Cl. 43.1(d)(xiv), Sch. I:Cl. 


Weak currency debt 

¢ defined, 20.3(1) 

¢ limit on interest deduction, 20.3(2) 

Wearing apparel for rental 

* capital cost allowance, Reg. Sch. II:Cl...12(k) 

Webb case (1974) overruled, 64.1. 

Weighted Canadian liabilities 

¢ defined, insurers, Reg. 2400(1) 

Weighted total liabilities 

¢ defined, insurers, Reg. 2400(1) 

Wel Holdings case overruled, 244(13.1) [repealed] 

Welder 

* apprenticeship job creation credit, 127(9)“investment tax 
credit” 

Welfare, see Social assistance payment 

Well 

¢ defined, for qualified CEE, Reg. 4608(1) 

* for installation of underground piping, Reg. 1219(1)(f), Sch. 
II:Cl. 43.1(d), 43.2(b) 

Western Grain Stabilization Act 

e fees paid, deductible, 20(1)(ff) 

* payment received under, income, 12(1)(p) 

Wharf, capital cost allowance, Reg. Sch. II:Cl. 3, Sch. I:Cl. 6 

¢ for mine, Reg. Sch. II:Cl. 10() 
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Wheelchair 
* medical expense, 118.2(2)(i) 
* power-operated lift for, Reg. 5700(m) 
* ramp for 

*¢ deduction, 20(1)(qq) 

** medical expense credit, 118.2(2)(1.2) 

* van for use with, medical expense credit, 118.2(2)(1.7) 
Whole dividend (of foreign affiliate) 

* defined, Reg. 5907(1) 
Wholly-owned corporation, see also Subsidiary: wholly-owned 
corporation 

* defined, for corporate rollover rules, 85(1.3) 
Wife, see Spouse 
Wig, medical expense, Reg. 5700(a) 
Will 

¢ gifts by deemed made in year of death, 118.1(5) 

°° publicly traded securities, reduced capital gain, 38(a.1)(ii) 
* transfer, release or surrender under, 248(8) 

* trust created by, 248(9.1) 
Wind energy conversion system 

* Canadian renewable and conservation expense, Reg. 1219(4) 
* capital cost allowance, Reg. Sch. II:Cl. 34 

Wind farm project 

¢ test wind turbine at, see Test wind turbine 

Wind turbine, see Test wind turnbine 

Winding-up, see also Amalgamation (for specific 
consequences); Ceasing to carry on business 

* acquisition of control because of death, 88(1)(d.3) 
appropriation ‘of property on, 69(5), 84(2) 

assets acquired from foreign affiliate on, 80.1(6) 
Canadian corporation, rules, 88(1), (2) 

corporation beneficiary under life insurance policy, 89(2) 
debt, settlement of, 80.01(4), (5) 

debt forgiveness reserve disallowed, 61.4(c) 

distribution on, 84(2), (6) 

farming inventory, 88(1.6) 

financial institution 

* continuing corporation for mark-to-market rules, 88(1)(h) 
e deemed disposition of mark-to-market property, 88(1)(i) 
e into parent financial institution, 88(1)(a.3) 

following debt forgiveness, deemed capital gain, 80.03(3)(a)() 
foreign affiliate, 88(3), 95(2)(e) 

functional currency rules, 261(16) 

insurance corporation, Reg. 8101(3) 

leasing properties, 16.1(4) 

net capital losses of subsidiary, 88(1.2) 

90% or more owned subsidiary, of, 88(1) 
e limited partnership losses, 88(1.1) 
¢ net capital losses, 88(1.2) 
¢ non-capital losses, 88(1.1) 
* parent corporation. continuation of, 88(1.5) 

non-capital losses, treatment by parent, 111(5.4) 

parent incorporated after subsidiary’s year-end 
* computation of income and tax payable, 88(1.3) 
partnership, see Partnership: ceasing to exist 

period (of revoked charity), see Winding-up period 
pre-1972 capital surplus on hand, 88(2.1)—(2.3) 
refundable dividend tax on hand, 87(2)(aa), 88(1)(e.2) 
resource expenses, 66.7(6) 

specified debt obligation, treatment of, 88(1)(a.3), Reg. 
9204(2) 
¢ subsidiary, of 
** non-capital losses, treatment by parent, 111(5.4) 
¢e where an insurance corporation, 88(1)(g) 
* trust, of 
ee deemed resident throughout year, 250(6.1) 
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Winding-up period 

* revoked charity, defined, 188(1.2) 

Windmill, capital cost allowance, Reg. Sch. If:Cl. 3 
Windup, see Winding-up 

Winnipeg Stock Exchange, see alsoTSX 

* prescribed stock exchange, Reg. 3200(e) [repealed] 
Wipf case overruled, 143 
Withholding tax, 153(1), 212, 227, 
withheld 

* actors, non-resident, 212(5.1)—(5.3) 
agreement not to withhold, void, 227(12) 

amount of, deemed received by payee, 153(3) 

amounts deemed held in trust, 227(4), (4.1) 

amounts in trust not part of estate, 227(5) 

amounts not remitted, liability to pay, 227(9.4) 

annuity payment or commutation, 153(1)(f) 

assessment for, 227(10), (10.1) 

¢ definitions, 227(10.8) 

binding on federal and provincial governments, 227(11) 
commissions, 153(1)(g) 

death benefit, 153(1)(d) 

deferred profit sharing plan payment, 153(1)(h) 
directors liable for, 227.1 

dividends received by broker/dealer, 153(4), (5) 
election for, 153(1)(n), '153(1.1) 

* to increase, 153(1.2), Reg. 109 

employee outside Canada, exemption, Reg. 104(2) 
employees, 153(1)(a) 

employment earnings supplement, 153(1)(s) 


employment insurance benefit, 153(1)(d.1), Reg. 
100(1)“remuneration’’(g) 
exemptions 
credits on TD1 exceeding tax, Reg. 104(1) 
employee outside Canada, Reg. 104(2) 
Home Buyers’ Plan, Reg. 104(3)-(4) 
Lifelong Learning Plan, Reg. 104.1 
failure to remit amounts withheld, penalty, 227(9) 
* interest payable, 227(9.2) 
¢ salary or wages, from, 227(9.5) 
failure to withhold, 215(6), 227(8)—-(10) 
e interest on amounts, 227(8.3) 
* retirement compensation arrangement, 227(8.2) 
¢ salary or wages, from, 227(8.5) 
fees and commissions, 153(1)(g) 
government assistance program, prescribed benefit, 153(1)(m) 
Home Buyers’ Plan, exemption, Reg. 104(3)-(4) 
income-averaging annuity contract payment, 153(1)(k) 
income from employee life and health trust, 153(1)(s) 
e non-resident, 212(1)(w) 
information return, Reg. 210 
interest on amounts not deducted or withheld, 227(8.3) 
interference with remittances, 227(5.2)-(5.4) (draft) 
labour-sponsored funds share disposition, 211.8(2) 
labour-sponsored funds’ tax credit, 211.7(2) 
large employers, must remit through financial institution, 
153(1), Reg. 110 
*¢ exception, 153(1.4) 
* liability to pay amount not deducted or withheld, 227(8.4) 
* Lifelong Learning Plan, exemption, Reg. 104.1 
* no action against withholder, 227(1) 
* non-periodic payments, Reg. 103 


see also Remittance of taxes 


non-residents, see also Non-resident tax 
actors, 212(5.1)-(5.3) 
fees for services, Reg. 105 
*¢ insurers, Reg. 800-+805.1 
*¢ interest, dividend and other passive income, 212 
**e¢ payments through an agent, 215 
ee mutual fund distributions, 218.3 


not required, where, Reg. 104, 104.1 

Old Age Security benefits, 180.2(3), (4) 
partnership, 212(13.1), 227(15) 

patronage dividends, from, 135(3) 

payroll, 153(1)(a) 

penalty, 227(8) 

pension benefit, 153(1)(b) 

reduction of, Reg. 809 

refund of, 227(6), (7) 

registered disability savings plan, 153(1)@) 
cs) education savings plan, 153(1)(t), Reg. 103(6)(g), 
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103(8 

registered retirement income fund payment, 153(1)(1), Reg. 
103(4), 103(6)(d.1) 

registered retirement savings plan payment, 153(1)Q) 
regulations, Reg. Part I 

remittance deadlines, source deductions, Reg. 108 
remittances to Receiver General, 153(1), Reg. 108 
retirement compensation arrangement contribution, 153(1)(p) 
retirement compensation arrangement distribution, 153(1)(q) 
retirement compensation arrangement purchase price, 153(1)(r) 
retiring allowance, 153(1)(c) 

return required of employee, 227(2) 

salary, 153(1)(a) 

severance pay, 153(1)(c) 

stock option benefit deferred (pre-March 2010), 7(15) 

stock option benefits, 153(1.01) 

superannuation benefit, 153(1)(b) 

supplementary unemployment plan benefit, 153(1)(e) 
termination pay, 153(1)(c) 

trustee etc., liability for, 227(5), (5.1) 

unclaimed dividends etc., 153(4), (5) 

undue hardship, 153(1.1) 


unemployment insurance benefit, 153(1)(d.1), Reg. 
100(1)““remuneration’’(g) 


* wages, 153(1)(a) 

Witness 

* rights of at inquiry, 231.4(5) 

Wood waste 

e defined, Reg. 1104(13) 

° ee | in eligible waste fuel, Reg. 1104(13)“eligible waste 
ue 

Woodlot 

* intergenerational rollover, 70(9)(a), 70(9.3)(c), 73(3)(c) 

* prescribed forest management plan, Reg. 7400 

Woods assets, capital cost allowance, Reg. 1100(1)(f), Reg. 

Sch. IV 

Work camp, see Construction work camp 

Work in progress of professional business 

¢ deemed to be inventory, 10(5)(a) 

¢ election to exclude from income, 34 

¢ valuation of, 10(4)(a) 

Work space in home 

¢ limitation on deductibility 

*¢ from business income, 18(12) 

¢¢ from employment income, 8(13) 

Worker Adjustment Programs, see Older Worker Adjustment 

Program for; Plant Workers Adjustment Program 

Workers’ compensation payment 

* deduction in computing taxable income, 110(1)(f)(i) 

* disclosure of taxpayer information by CRA, 241(4)(n) 

* inclusion in income, 56(1)(v) 

* information return, Reg. 232 

Working Income Supplement, 122.61(1)A(c)C 

Working Income Tax Benefit, 122.7 

* advance payment, 122.7(7) 

* credit on tax return, 122.7(2), (3) 
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Working Ventures Fund, see Labour-sponsored funds tax credit 

Workplace Safety and Insurance Board, see Workers’ 

compensation payment 

World Anti-Doping Agency 

* employment income from, deduction for, 110(1)(f)(iii), Reg. 
8900(2) 

Writing 

¢ defined, Interpretation Act 35(1) 

Wrongful dismissal award, see Retiring allowance 


X, Y,Z 
X-rays 
¢ cost of, as medical expense, 118.2(2)(0) 
Y2K, see Year 2000 computer hardware and software 
YMPE, see Year’s Maximum Pensionable Earnings 
Yacht © 
* expense of, not deductible, 18(1)(1)(i) 
¢ limitation on CCA claim where rented out, Reg. 1100(15)-(20) 
Year, see Calendar year; Taxation year 
Year 2000 computer hardware and software 
* accelerated CCA, Reg. 1100(1)(zg), (zh) 
Year-end 
¢ deemed 
ee charity, on notice of revocation, 188(1) 
¢¢ where control of corporation changes, 249(4) 
¢ where corporation becomes or ceases to be CCPC, 249(3.1) 
¢ where corporation becomes or ceases to be exempt, 149(10) 
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** where corporation becomes or ceases to be financial 
institution, 142.6(1) 


Year’s Maximum Pensionable Earnings 

¢ base for SR&ED proxy amount re salaries, Reg. 2900(7) 

¢ defined, Reg. 8500(1) 

Yukon Territory, see also Northern Canada 

* additional $0.04 reasonable kilometrage allowance, Reg. 
7306(a)(iii) 

* tax rates, see introductory pages 

Zero, minimum amount for formula calculations, 257 

Zone 

* economic, see Exclusive economic zone 

e prescribed, see Northern Canada 

° tax-free, ITAR 26(3) 


Numbered 
65302 British Columbia Ltd. case overruled, 67.6 
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IF YOU PURCHASED THE CD-ROM, LET'S GET STARTED! 


To install, click Start and click Run. Enter d:\setup.exe (where d is your CD-ROM drive) and click OK. That’s it! Good 
luck with your research! 


Take this short tour to familiarize yourself with the new features of Folio 4: 
New Functionality — the print document button 


We have introduced a new print document button that greatly simplifies printing. If you wish to just print the document 
that you are currently viewing, ensure that the cursor is placed within the document and click on the Print Document 
button. 


> Click in the infobase whose table of contents you want to view. The text infobase is on the left side of your screen. 
The find infobase, which contains valuable cross-reference information for all the documents in the text infobase, 
is on the right. Click in the text infobase. 


> Click on the Contents View button on the toolbar. You could also click on the Contents/Document View to get a 
split screen. Try both buttons now to see the difference. 


Navigate through the contents by clicking on the plus and minus signs. No need to double click! 


Notice the small boxes on each branch of the table of contents? Click on these boxes to put a checkmark in them 
in order to restrict a search to just these branches of the infobase. For now, put a checkmark just on the Case Law 
branch. 


On the toolbar is a search field where you can enter search terms. Click in the box and type: bank mortgage 


Click on the Find button or simply hit enter to initiate the search. You will note that you now have a number of hits 
under case law that you can review. 


> Click on either the Full Document View button or the Contents/Document View to see your first hit. Use the next hit 
button to navigate through your hits. Is the first document clearly not relevant? Jump to the next document by 
hitting the Next Document with Hits button. 


> Begin anew search now by clicking on the Template 1 button. Immediately you should notice something different 
which is the Checked Branches box. Note it has a checkmark in it. That is because you have checked branches 
on the table of contents. If you leave this box checked, your template search will be restricted to just those 
branches of the infobase. Leave the box checked for now. In the "Within Same Paragraph" field type: bank 
mortgage. Click on OK. If you haven't got the table of contents in view, click on the Contents View button. Do you 
notice something different? In all likelihood, the number of hits you have is much fewer. That is because you 
restricted the search so that bank and mortgage had to be in the same paragraph. The other search field only 
required them to be within the same document. 


> Click on the Synchronize Contents button to open the Table of Contents to see where your first hit is. You can now 
simply double click on the document in order to automatically bring up the Full Document View. 


> Click on the Next Hit button to see where your first hit is in the document. You can now tag that record for the 
purposes of printing or saving to a file by clicking on the Tag button on the toolbar. You could also tag the record 
by typing ctrl + t. 


> Click on the Print button to bring up the Print dialogue box. Note that "tagged records" is selected because we 
have tagged records. Click on OK to print the tagged records. To save them to a file, select Export from the File 
menu. Let's now see some of the enhanced flexibility of the print function in Folio 4. If necessary, click on the 
Contents View button to bring up the table of contents. Go to the View menu and click on Clear all Checks to start 
fresh. Now find a number of documents that you would like to print and put checkmarks in their boxes. Now click 
on the Print button. Click on the Section radio button. Note the mini table of contents that will show the documents 
you have checked. Click on the OK button to batch print all the documents you selected in the table of contents. 
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